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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEI^RAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OtBce  of  the  Federal  Register. 

Free  public  briefing*  (apptaximately  3  hours)  to  present: 

1.  Thq  regulatory  ptocass,  with  a  focus  on  the  Federal  Register 
sjrstem  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  12  at  9KX)  am 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RE^RVATIONS:   202-523-4538 


WHEN: 
WHERE: 


RESERVATHmS: 


ATLANTA,  GA 

Septonber  20  at  §:00  am 
Centera  for  Disease  Control 

and  Prevention 
1600  Clifton  Rd.,  NR 
Auditivium  A 
Atlanta,  GA 
404-«39-3528 

(Atlanta  area) 
1-800-688-9889 

(Outside  Atlanta  area) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booi(S  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY  ^ 
Office  of  Thrift  Supervision 
12  CFR  Part  567 
[No.  95-151] 
RIN  1550-AA71 

Regulatory  Capital:  Common 
Stocichoiders'  Equity 

AQENCY:  OfBce  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS),  consistent  with  the 
other  Federal  banking  agencies 
(collectively,  the  Agencies),  is  amending 
its  capital  rule  to  conform  its  definition 
of  "common  stockholders'  equity"  with 
the  terminology  used  in  referring  to  ^ 
available-for-sale  equity  seciuiti«%4ir 
Statement  of  Financial  Accounting 
Standard  No.  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities"  (SFAS  No.  115). 
Specifically,  this  rule  substitutes  the 
terin  "available-for-sale  equity  seciuities 
with  readily  determinable  fair  values" 
used  in  SFAS  No.  115  for  the  current 
reference  to  "marketable  equity 
securities"  in  the  OTS  definition  of 
"common  stockholders'  equity." 

"The  OTS  has  decided  not  to  adopt 
other  provisions  of  its  June  1994 
prop(^al  that  would  include  net  > 
unrealized  gains  and  losses  on  all 
available-for-sale  debt  and  equity 
securities  in  regulatory  capital. 

The  OTS  and  the  other  Agencies  had 
initially  issued  proposed  rules  to  change 
institutions'  regulatory  capital 
computations  to  be  consistent  with 
generally  accepted  accounting 
principles  (GAAP),  as  amended  by 
SFAS  No.  115.  Although  the  Agencies' 
regulatory  capital  rules  will  not  conform 
with  SFAS  NoN\15,  institutions  will 
continue  to  be  reqtiired  to  comply  with 


SFAS  No.  115  for  regulatory  reporting 
purposes,  as  required  by  statute. 

The  Agencies  decided  not  to  change 
their  regulatory  capital  standards  to 
conform  with  SFAS  No.  115  after 
extensive  interagency  discussion  and 
consideration  of  comments  received, 
most  of  which  opposed  the  Agencies' 
proposals.  Those  comments  included 
concerns  about  capital  volatility  if 
institutions  were  required  to  compute 
regulatory  capital  in  accordance  with 
SFAS  No.  115,  which  would  also  have 
a  prompt  corrective  action  effect. 

As  a  resiilt  of  not  amending  the 
Agencies'  capital  rules  to  incorporate 
SFAS  No.  115,  available-for-sale  debt 
securities  will  continue  to  be  valued  at 
amortized  cost  in  computing  regulatory 
capital.  (This  differs  from  their 
valuation  at  fair  value  under  SFAS  No. 
115.)  Available-for-sale  equity  seciuities 
will  continue  to  be  valued  at  the  lower 
of  fair  value  or  amortized  cost  in 
computing  regulatory  capital,  as  they 
have  been  under  the  Agencies'  capital 
rules. 

EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Connolly,  Senior  Program  Manager 
for  Capital  Policy,  Supervision,  (2p^  .  ' 
906-6465,  or  Ellen  J.  Sazzman.  Counsel, 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office,  (202)  906-7133. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  of  SFAS  No.  115 

Under  the  current  OTS  minimum 
regulatory  capital  requirements  se^  forth  ^ 
at  12  CFR  Part  567.  common 
stockholders'  equity  is  the  pi 
component  of  core  capital  for 
savings  associations.  It  Includes  i^ms 
that  are  generally  the  same  as  the 
that  comprised  GAAP  equity  when], 
capital  rule  was  adopted.  Common . 
stockholders'  equity  currently  includes: 
(1)  Common  stock,  (2)  common  stock 
surplus.  (3)  retained  earnings.  (4) 
adjustments  for  the  cimiulative  effect  of 
foreign  currency  translation,  and  (5) 
adjustments^for  net  unrealized  losses  on 
non-current  marketable  equity     y^ 
securities.  The  net  imrealized  lo^es 
were  those  recorded  imder  SFAS  No. 
12.  '\Accoimting  for  Certain  Marketable 
Seciirities." 

In  May  1993.  the  Financial 
Accoimting  Standards  Board  (FASB) 
amended  GAAP  by  adopting  SFAS  No. 
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115,  which  superseded  SFAS  No.  12. 
SFAS  No.  115  divides  securities  held  by 
depository  institutions  into  three 
categories:  (1)  Securities  held  to 
maturity;  (2)  trading  account  seciuities; 
and  (3)  seciuities  available  for  sale. 

Under  SFAS  No.  115,  held-to- 
maturity  securities  generally  are  debt 
securities  that  an  institution  has  (he 
positive  intent  and  ability  to  hold  to 
maturity,  as  evidenced  by  standards 
estabUshed  by  SFAS  No.  115.  Held-to- 
maturity  securities  are  to  be  recorded  at 
amortized  cost. 

Under  SFAS  No.  115,  trading 
securities  are  defined  as  those  securities 
that  an  institution  buys  and  holds  ^ 

principally  for  the  purpose  of  selling  in 
the  near  term.  As  under  earlier 
accounting  standards,  these  securities 
are  to  be  reported  at  fair  value  [i.e., 
generally  at  market  value),  with  net 
unrealized  changes  in  their  value 
reported  directly  in  the  income 
statement  as  part  of  an  institution's 
earnings. 

Securities  meeting  the  definition  of 
the  available-for-sale  category  {i.e.,  all 
debt  and  equity  securities  not  held  for 
trading  that  an  institution  does  not  have 
the  requisite  intent  and  abiUty  to  hold 
to  maturity)  are  to  be  reported  at  fair 
value.  This  category  generally 
encompasses:  (1)  nontrading  debt 
securities  [e.g.,  bonds,  debentures, 
collateralized  mortgage  obligations)  that 
an  institution  cannot  show  it  will  hold 
to  maturity,  and  (2)  nontrading  equity 
securities ie.g.' Fannie  Mae  or  Freddie 
Mac  stock).  Ch,anges  in  the  fair  value  of 
available-for-sale  securities  are  to  be 
reported,  net  of  tax  effects,  directly  in  a 
separate  ^mponent  of  common  /- 

stockholders'  e<juity.  Consequently,  any 
imrealizffli  appreciation  or  depreciation 
in  the  Value  ofisecurities  in  the 
available-for-sale  cate^ry  has  no  impact 
on  the  Imported  eamii^s  of  an 
institution  but  does  affect  its  GAAP 
equity  capital  position. 

In  August  1993,  the  FedefaTP^ancial 
Institutions  Examin^on  Council 
(FFIEC)  announced  tfee-a^o^tion  at 
SFAS  No.  115  for  reg^lati^  reporting 
purposes,  effective  January  1, 1994.  "Hie 
OTS  made  a  similar  decision  for 
regulatory  reporting  by  savings 
associations  in  an  August  16, 1993 
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policy  statement.'  Accordingly,  all 
savings  associations  now  follow  SFAS 
No.  115  for  regulatory  reporting 
purposes.  Associations  reflect 
unrealized  gains  and  losses  on  all 
available-for-sale  securities  (debt  as  well 
as  equity),  rather  than  just  the  net 
unrealized  losses  on  marketable  equity 
sectuities,  as  a  separate  capital 
component  for  regulatory  reporting 
purposes. 

n.  OTS  Proposed  Rule  and  Interim 
Policy 

The  issuance  of  SFAS  No.  115  raised 
the  question  of  how  net  unrealized  gains 
and  losses  on  available-for-sale 
seciuities  should  be  treated  for  purposes 
of  calculating  the  amoimt  of  an 
association's  regulatory  capital  imder 
part  567.  In  its  August  16, 1993  poUcy 
statement,  the  OTS  permitted  savings 
associations  to  adopt  SFAS  No.  115  for 
both  financial  reporting  and  capital 
purposes  as  early  as  June  30, 1993.  This 
early  adoption  option  was  expressly 
permitted  by  SFAS  No.  115.  which  did 
not  become  mandatory  until  the  fiscal 
year  beginning  after  December  15, 1993. 

On  Jime  22, 1994.  the  OTS  pubUshed 
its  proposal  to  amend  the  OTS  capital 
rule  to  include  the  SFAS  No.  115  capital 
component  in  core  capital,  replacing  the 
superseded  SFAS  No.  12  component.^ 
The  other  Agencies,  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Reserve  Board  (FRB).  and  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  published  similar  proposals  to 
adopt  SFAS  No.  115  for  regulatory 
capital  purposes.'  The  stated  rationale 
for  these  proposals  was  to  conform  the 
Agencies'  capital  regulations  to  GAAP 
and  to  include  unrealized  gains  and 
losses  on  available-for-sale  debt  and 
equity  securities  in  regulatory  capital. 

In  its  June  22, 1994  notice  of  proposed 
rulemaking,  the  OTS  requested 
comment  on  all  aspects  of  the  proposed 
rule,  and  specifically  solicited  comment 
on  whether  imrealized  gains  and  losses 
under  SFAS  No.  115  should  be  included 
in  core  capital  for  piuposes  of  the 
leverage  ratio  requirement,  for  purposes 
of  the  risk-based  capital  requirements 
and  for  piuposes  of  Prompt  Corrective 
Action  (PCA).*  The  OTS  also 
specifically  soUcited  comment  on  what 
changes,  if  any,  in  asset  liability 


management  or  risk  management  ^ould 
likely  result  from  the  inclusion  of  SFAS 
No.  115  imrealized  gains  and  losses  in 
.capital  and  whether  such  changes 
would  increase  or  decrease  risk  to  the 
Savings  Association  Insurance  Fimd 
(SAIFJ.s 

The  proposal's  comment  period 
closed  on  July  22, 1994.  After 
consideration  of  the  comments  received 
and  in  anticipation  of  its  final  rule,  the 
OTS  issued  a  November  28, 1994 
interim  policy  statement,  which 
provided  that  the  SFAS  No.  115  capital 
component  could  no  longer  be  included 
in  regulatory  capital.' 

m.  Comment  Summary  "1 

In  response  to  its  notice  of  proposed 
rulbmaking,  the  OTS  received  10 
comments:  five  from  savings 
associations,  one  from  a  commercial 
bank,  one  from  a  state-chartered  savings 
bank,  two  from  financial  institution 
trade  associations,  and  one  fit>m  an 
investment  banking  firm.  Eight  of  the 
commenters  generally  opposed  the  OTS 
proposal,  while  two  commenters 
strongly  supported  the  proposal.  The 
OTS  has  also  considered  the  comments 
received  by  the  other  federal  banking 
agencies  in  working  with  the  other 
agencies  to  develop  a  consistent 
interagency  position  pn  SFAS  No.  115. 

A.  Comments  Opposing  a  SFAS  No.  115 
Component 

Commenters  opposing  the  proposal 
raised  a  number  of  common  concerns. 
Their  primary  concern  was  a  belief  that 
the  proposal  would  distort  the  true 
picture  of  savings  associations'  core 
capital.  These  commenters  reasoned 
that  the  SFAS  No.  115  capital 
component  has  less  bearing  on  their 
institutions'  financial  strength  than  the 
institutions'  more  permanent  base  of 
common  stock,  paid-in  surplus  and 
retained  earnings.  Under  SFAS  115. 
changes  in  interest  rates  could 
dramatically  afiiect  institutions'  capital 
positions  without  affecting  their  amount 
of  common  stock  and  retained  earnings 
and  without  them  suffering  any  losses 
through  their  income  statements. 


'  See  letter  of  August  16, 1993.  from  Acting 
Director  Fiechter  to  the  Chief  Executive  Officers  of 
Savings  Associations. 

2  59  FR  32143  (June  22. 1994). 

'  See  59  FR  18328  (April  18,  1994)  (OCC):  58  FR 
68563  (December  28,  1993)  (FRB);  58  FR  68781 
(December  29,  1993)  (FDIC). 

*See  59  FR  at  32144.  The  OTS's  risk-based  capital 
requirements  are  located  at  12  CFR  Part  567  and  its 
PGA  requireinenu  are  located  at  12  CFR  Part  565. 


>  See  59  FR  at  32144. 

*  See  letter  dated  November  28, 1994,  from  Acting 
Director  Fiechter  to  the  Chief  Executive  Officers  of 
Savings  Associations,  which  revised  the  August  16, 
1993  interim  policy  statement  (permitting 
associatioos  to  adopt  SFAS  No.  115  for  fiitancial 
reporting  and  capital  purposes).  The  November  28 
policy  statement  gave  associations  the  option  either 
to  follow  the  revised  policy  for  submission  of  their 
December  1994  Thrift  Financial  ReporU  (TFRs),  or 
to  defer  implementation  as  late  as  submission  of 
their  June  1995  TFRs.  The  OTS  provided  this 
optional  transition  period  to  give  associations 
sufficient  time  to  plan  for  the  effects  of  the  revised 
policy  on  their  regulatory  capital  and  to  take  any 
appropriate  business  actions. 


Commenters  asserted  that  another 
distortion  arises  because  SFAS  No.  115 
requires  that  the  change  in  fair  value  of 
securities  subject  to  SFAS  No.  115  be 
included  in  GAAP  capital,  but  does  not 
require  tl^at  any  offsetting  changes  in 
the  value  of  associations^  deposit  bases 
and  hedging  instruments  be  mcluded  in 
GAAP  capital. 

A  second  related  concern  of 
commenters  objecting  to  the  proposal 
was  that  adopting  the  proposal  would 
result  in  excessive  volatility  in 
associations'  regulatory  capital  levels 
and  present  an  inaccurate  picture  of 
associations'  long-range  viability. 
Commenters  observed  that  associations' 
capital  levels  would  change  with 
temporary  movements  in  interest  rates, 
which  in  turn  cause  temporary  changes 
in  a  security's  market  value. 
Commenters  argued  that  associations 
may  have  sufficient  capital  and  liquidity 
to  give  them  the  discretion  to  determine 
not  to  sell  those  securities  when  the 
market  is  imfavorable.  These 
commenters  submitted  that  because 
associations  would  not  be  forced  to  sell 
their  available-for-sale  securities  in  a 
market  trough,  they  should  not  be 
required  to  include  those  unrealized 
losses  on  securities  in  their  regulatory 
capital  calculations.  Such  inclusion 
could  result  in  volatile  temporary 
fluctuations  in  the  associations' 
regulatory  capital  levels,  which  in  turn 
could  trigger  more  permaneht  regulatory 
limitations  and  subject  associations  to 
increased  deposil*  insurance  premiums 
or  PCA  sanctions.  These  commenters 
argued  jLbat  in  the  worst  case,  some 
associations  with  the  ability  to  siuvive 
a  temporary  market  trough  might  be 
forced  into  receivership  bepuse  of 
unrealized  losses  in  their  SlFAS  No.  115 
capital  component. 

A  number  of  commenters  stressed  that 
associations  might  take  steps  to  avoid 
unrealized  losses  that  could  harm  their 
long-term  financial  viability.  Some 
commenters  said  that  associations 
would  purchase  shorter  duration 
securities  to  avoid  the  greater  volatility 
in  the  value  of  longer  term  securities. 
This  action  would  lower  the  yield  on  " 
associations'  securities  and  reduce  the 
net  income  that  they  could  add  to  their 
retained  earnings.  Some  commenters 
added  that  associations  would  have  the^ 
incentive  to  make  up  for  this  lower 
yield  by  increasing  the  credit  risk  in 
their  portfolios.  This  strategy  woidd 
inqrease  associations'  yield  in  a 
potentially  dangerous  way  not  captured, 
by  SFAS  No.  115  without  necessarily 
affecting  their  reported  capital  levels. 

Some  commenters  also  contended 
that  because  SFAS  No.  115  only  applies 
to  securities,  associations  would  avoid 


.  ^ 
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SFAS  No.  115 's  mark-to-market 
requirements  by  purchasing  or  retaining 
whole  loans  instead  of  similar  loans  that 
had  been  securitized  and  guaranteed  by 
government  sponsored  enterprises  or 
the  private  market.  This  approach  could 
harm  associations  because  many  loans 
hdve  greater  credit  risk  than  guaranteed, 
hi^-quality  mortgage-related  securities. 

Other  commenters  submitted  that  the 
OTS  interest-rate  risk  model  and  capital 
component  already  captiue  and  address 
associations'  iq^erest  rate  risk  exposure. 
They  argued  that  adoption  of  SFAS  No. 
115  for  capital  purposes  was 
unnecessary,  could  conflict  with  the 
interest-rate  risk  model  and  component, 
and  could  result  in  a  double  hit  to 
capital  for  interest  rate  swings. 

Commenters  opposing  the  proposal 
also  argued  that  its  adoption  would  lead 
to  associati^s'  focusing  too  much 
attentfon  oridhe  short-term  effects  of 
investment  o^cisions  instead  of  long- 
term  economic  viability.  Commenters 
also  raised  the  possibility  that  adoption 
of  the  proposal  would  make  an 
association  reluctant  to  sell  seciuities 
from  its  held-to-maturity  portfolio  for 
.  fear  of  having  its  entire  held-to-maturity 
poilfolio  reclassified  as  available-for- 
sale,  thereby  limiting  an  association's 
flexibility  to  manage  its  investments 
properly. 

Several  commenters  were  critical  of 
the  market  value  accoimting  approach 
imposed  by  SFAS  115  because  it^ 
includes  in  capital  luirealized  gains  and 
losses  that  might  never  be  realized  by  an 
association  and  so  could  present  a 
misleading  picture  of  an  association's 
current  financial  condition. 
Commenters  also  submitted  that  SFAS 
115  is  inconsistent  in  its  approach 
because  it  requires  institutions  to    ' 
acoovmt  for  certain  assets  at  fair  market 
value  while  liabilities  are  valued  at  colt. 

B.  Comments  Supporting  a  SFAS  No. 
115  Component 

The  two  commenters  supporting  the. 
OTS  proposed  rule  believed  that  the 
OTS's  adoption  of  SFAS  Np.  115  for 
regulatory  capital  purposes  was 
consistent  with  GAAP  and  the  Agencies' 
requirements  that  institutions  comply 
v«th  SFAS  No.  115  for  regulatory 
reporting  purposes.  These  commenters 
reasoned  diat  the  proposal  woidd 
minimize  the  reporting  and  systems 
biuden  that  would  ouerwise  result  if 
the  SFAS  No.  115  capital  component  is 
treated  differently  in  regulatory  capital 
calciUations  than  in  GAAP  and 
regulatory  reports.  Second,  these 
commenters  stated  that  the  OTS's 
adoption  of  SFAS  No.  115  for  regulatory 
capital  purposes  would  be  consistent 
with  Congressional  intent  as  manifested 


in  section  121  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).'  which  provides  that 
Federal  banking  agency  regulatory 
accounting  pK)licy  applicable  to  reports 
or  statements  filed  with  those  agencies 
be  no  less  stringent  than  GAAP.  One 
commenter  contended  that  including 
the  SFAS  No.  115  equity  component  in 
regulatory  capital  would  protect 
associations  and  the  deposit  insiuance 
fund  by  causing  associations  to  control 
thefr  interest-rate  risk  exposure.  This 
commenter  believed  that  SFAS  No.  115 
gives  associations  the  appropriate 
incentive  to  hold  shorter  duration 
securities  and  to  limit  their  interest-rate 
risk  exposure  to  avoid  drops  in  their 
capital  levels. 

Finally,  one  commenter  contended    ^ 
that  not  adopting  SFAS  No.  115  for 
regulatory  capital  purposes  would 
arguably  allow  institutiolii  temporarily 
to  hide  their  losses  and^tolaefer 
appropriate  supervisory  action.  This 
would  be  inconsistent  with  prudent 
asset  liability  management  and 
ultimately  with  protecting  the  SAIF 
from  kisses  not  otherwise  included  in 
regulatory  capital.  Fvulhermore,  failure 
to  include  unrealized  losses  in 
regulatory  capital  would  give 
associations,  particularly 
undercapitalized  ones,  an  i^entive  to 
speculate  on  interest  rates  by  holding 
unhedged  long-term  securities. 

C.  Comments  Suggesting  Alternative 
Ways  of  Incorporating  a  SFAS  No.  115 
Component 

The  majority  of  commenters  opposing 
the  proposal  supported  excluding  the 
SFAS  No.  115  equity  component  from 
regulatory  capital  altogether.  Several 
commenters,^wever,  suggested 
altentativ^  methods  of  incorporating 
SFAS  115  into  the  OTS's  regulatory 
capital  regulation.  One  commenter 
recommended  that,  if  SFAS  No.  115  was 
going  to  affect  regulatory  capital,  that  it 
only  be  included  in  supplementary 
capital  or  in  risk-based  capital 
computations.  Commenters  also  argued 
that,  even  if  the  SFAS  No.  115  equity 
component  was  included  in  regulatory 
capital,  it  should  be  excluded  fit)m 
computations  anddeterminations 
relating  to  PCA,  insurance  premiums, 
lending  limits,  and  other  differential 
regulations  based  on  capital  levels. 
Other  commenters  recommended  that 
the  OTS  propose  a  method  for  balancing 
the  mark-to-market  adjustment  for 
available-for-sale  securities  with 
offsetting  adjustments  to  associations' 
deposits,  other  liabilities,  and  hedging 
instruments.  Finally,  several 


commenters  recommended  that  OTS 
institute  a  three-quarter  lag  similar  to 
that  used  with  the  interest-rate  risk 
component  to  reduce  the  effects  of 
temporary  market  fluctuations  and  to 
give  associations  time  to  take  action 
ameUorating  the  effects  of  their 
unrealized  losses.  * 

IV.  The  Final  Rule 

After  considering  all  the  comments 
received,  th0  OTS^  in  consultation  wijth 
the  other  A^ndes,  has  decided  not  to 
adopt  its  proposal  to  include  the  SFAS 
No.  115  equity  component  in  computing 
regulatory  capital.  Savings  associations, 
however,  must  follow  SFAS  No.  115  for 
regulatory  reporting  purposes,  as 
required  by  statute.  "This  decision  leaves 
in  effect  the  OTS's  current  requirement 
that  nontrading  debt  securities  be 
valued  at  amortized  cost  and  nontrading 
marketable  equity  securities  be  valued 
at  the  lower  of  fair  value  or  amortized  • 
cos!  for  computing  regulatory  capital.^ 
This  decision  is  consistent  with  the 
recommendatioo  of  the  Task  Force  on 
Supervisic^f  the  FFIEC  and  the 
policies  of  the  other  Agencies.* 

Based  on  the  comment  letters 
received,  the  OTS  determined  that 
adoption  of  the  proposal  could 
potentially  have  an  inappropriate 
impact  on  associations'  regulatory 
capital  and  result  in  an  inaccurate 
picture  of  their  capital  positions.  For 
example,  fluctuations  in  interest  rates 
could  cause  temporary  changes  in 
regulatory  capif^l  levels,  which  in  turn 
could  trigger  more  permanent  regulatory 
intervention  and  inappropriately  affect 
industry  profitability.  In  addition,  N^ 

including  the  SFAS  No.  115  adjustment 
in  capital  could  potentially  distort  an 
association's  capital  position  by  giving 
the  same  weight  to  an  association's 
SFAS  115  component  as  is  given  to  its 
common  stock,  paid-in  surplus,  and 
retained  earnings.  Also,  changes  in  the 
value  of  institutions'  assets  from  interest 
rate  changes  would  not  be  properly 
balanced  by  offsetting  changes  in  the 
value  of  institutions'  UabiUties  and 
hedge  positions. 

The  OTS  is  also  concerned  that 
adoption  of  the  proposal  would 
encourage  management  to  place 
excessive  weight  on  the  accounting 
imphcations  of  their  decisions,  rather 
than  on  their  long-term  economic 
impacts.  Associations  could  potentially 
take  actions  or  make  investment 


'  Pub.  L.  1Q2-242  (1991). 


•See current  12  CFR  567.1(d)  and  the  OTS's 
November  28,  1994  interim  policy  statement,  which 
provided  that  the  SFAS  No.  115  capital  component 
could  no  longer  be  included  in  regulatory  capital. 

•See  59  FR  60552  (November  25.  r994)  (OCC),  59 
FR  6324T  (December  8.  1994)  (FRB).  and  59  FR 
66662  (December  28,  1994)  (FDIC). 
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decisions  to  avoid  the  effects  of  SFAS 
No.  115  that  could  give  associations 
more  flexibility  in  the  short  run  but 
might  not  enhance  the  associations' 
long-term  viability. 

The  OTS  considered  the  comments 
received  regarding  FDICIA's 
requirement  that  regulatory  accounting 
policy  be  no  less  stringent  than  GAAP. 
Section  121  of  FDICIA  ^°  requires  that 
pohcies  applicable  to  reports  and 
statements  filed  with  the  Federal    • 
banking  agencies  generally  conform  to 
GAAP.  The  section,  however,  does  not 
require  the  calculation  of  an 
instituticHi's  regulatory  capital  or  the 
components  of  regulatory  capital  to 
conform  to  GAAP,  and  the  legislative 
history  of  the  section  indicates  that  was 
not  necessarily  the  intent  of  Congress.  ^^ 
Furthermore,  calciilation  of 
associations'  risk-based  capital 
requirements  under  the  CTS  capital  rule 
is  based  on  principles  that  are  so 
fundamentally  different  from  GAAP  that 
comparing  the  stringency  of  the  OTS 
rule  with  GAAP  is  not  meaningful. 
Accordingly,  we  do  not  believe  that 
Congress  intended  the  OTS  to  make 
such  a  comparison. 

By  adopting  SFAS  No.  115  for 
regulatory  reporting  purposes,  the  OTS 
is  complying  with  the  requirements  of 
section  121  and  is  utilizing  a  uniform 
approach  with  the  other  Agencies. 
Adoption  of  such  a  uniform  approach 
also  complies  with  FDICIA's 
requirement  that  each  Federal  banking 
agency  "maintain  imiform  accounting 
standards  to  be  used  for  determining 
compliance  with  statutory  or  regulatory 
requirements  of  depository 
institutions."  ^^  Adoption  of  this 
uniform  interagency  policy  also  is 
consistent  with  the  general  goal  of 
regulatory  uniformity  set  forth  in 
Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA)." 

"rhe  OTS  did  consider  alternatives 
suggested  by  several  commenters 
including  counting  the  net  unrealized 
holding  gains  and  losses  on  available- 
for-sale  securities  in  risk-based  or 
supplementary  capital  calculations,  or 
including  net  unrealized  holding  gains 
and  losses  on  available-for-sale 
securities  in  regulatory  capital  but 
excluding  the  adjustment  &6m  capital 
calculations  tied  to  other  regulations. 
However,  the  OTS  believes  such 
approaches  would  be  too  complex  and 
burdensome  and  potentially  could 


>»12U.S.Cl831n(a). 

>>See^nera/;yH.R.  Rep.  No.  102-330. 102d 
Cong..  2d  Sess.  119  (1991). 
"12U.S.Cl831n(b). 
"Pub.  L.  103-325. 108  SUt.  2160. 


require  a  savings  association  to  maintain 
yet  another  set  of  capital  calculations. 
Furthermore,  because  SFAS  No.  115 
significantly  increased  the  number  of 
securities  subject  to  market  valuation, 
including  the  unrealized  gains  and 
losses  in  risk-based  capital  may 
contribute  to  volatility  in  regulatory 
capital  levels. 

The  OTS  has  decided,  therefore,  to 
retain  its  current  requirements  that 
available-for-sale  debt  securities  be 
valued  at  amortized  cost  and  that 
marketable  equity  securities  be  valued 
at  the  lower  of  amortized  cost  or  fair 
value.  This  is  consistent  with  the 
current  capital  treatment  of  these 
seciuities  by  the  other  Federal  banking 
agencies. 

To  conform  the  capital  rule's 
definition  of  "common  stockholders' 
equity"  to  the  terminology  and 
standards  used  in  SFAS  No.  115, 
however,  this  rule  substitutes  the  phrase 
"net  unrealized  losses  on  available-for- 
sale  equity  securities  with  readily 
determinable  fair  values"  instead  of 
"net  unrealized  losses  on  non-current 
marketable  equity  securities."  '*  The 
latter  phrase  was  based  on  terminology 
included  in  the  SFAS  No.  12  accounting 
standard,  which  was  superseded  by 
SFAS  No.  115.  The  new  terminology  of 
the  revised  regulation  encompasses  the 
identical  types  of  securities  as  the  pre- 
existing regulation. 

Finally,  the  OTS  will  continue  to 
consider  unrealized  gains  and  losses  on 
seciuities,  regardless  of  their 
classification  imder  SFAS  No.  115  or 
this  rule,  as  a  factor  in  various 
supervisory  determinations.  For 
example,  an  association's  unrealized 
gain  or  loss  on  securities  would  be  an 
appropriate  factor  for  an  examiner  to 
consider  in  evaluating  the  adequacy  of 
the  association's  level  of  regulatory 
capital  or  in  making  discretionary 
supervisory  determinations,  such  as  the 
reasonableness  of  associations'  capital 
distributions. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This  final  rule 
is  not  expected  to  increase  the  capital 
requirements  of  a  substantial  number  of 
small  entities.  This  final  rule  is  not 
expected  to  have  a  disparate  effect  on 
the  capital  levels  of  small  entities  as 
opposed  to  larger  entities;  rather  the 


"See  current  version  of  12  CFR  567.1(d). 


effect  on  capital  «ill  be  minimal 
regardless  of  savings  association  size. 

Executive  Order  12866 

The  OTS  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OTS  has  determined  that  this 
final  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  o£ $100,000,000  or  more 
in  any  one  year,  and  therefore  is  not  a 
significant  regulatory  action  imder 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  104-4, 109 
Stat.  64  (signed  into  law  on  March  22, 
1995). 

Paperwork  Reduction  Act 

The  OTS  has  determined  that  this 
final  rule  will  not  increase  the 
regulatory  paperwork  burden  of  savings 
associations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Thrift 
Supervision  hereby  amends  part  567, 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 

Subchapter  D— Regulations  Applicable 
to  All  Savings  Associations 

PART  567— [AMENDED] 

1.  The  authority  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a,  1463, 
1464,  1467a.  1828  (note). 

2.  Section  567.1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§567.1    Definitions. 


(d)  Common  stockholders'  equity.  The 
term  common  stockholders'  equity 
means  common  stock,  common  stock 
surplus,  retained  earnings,  and 
adjustments  for  the  cumulative  effect  of 
foreign  currency  translation,  less  net 
unrealized  losses  on  available-for-sale 
equity  securities  with  readily 
determinable  fair  values. 
•        •        *        •        • 

Dated:  August  3, 1995. 
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By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director.  # 

(FR  Doc  95-19854  Filed  8-14-95;  8:45  am) 
BILUNO  CODE  e720-01-P 


FARM  CREDIT  ADMINISTRA-nON 

12  CFR  Parts  611. 618,  and  620 
RIN  3052-AB43 

Organization;  General  Provisions; 
Disclosure  to  Shareholders;  Technical 
Assistance  and  Financially  Related 
Services;  Member  Insurance; 
Correction  and  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTKm:  Final  rule  correction  and  notice 
of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  611,  618,  and  620 
on  June  30, 1995  (60  FR  34090).  The 
final  regulation  defines  what  constitutes 
technical  assistance,  financial 
assistance,  and  financially  related 
services  and  what  types  of  activities  the 
Farm  Credit  System  institutions  are 
authorized  to  provide.  This  regulation 
supersedes  and  replaces  the  existing 
FCA  Board  PoUcy  and  Bookletter  on 
Out-of-Territory  Financially  Related 
Services  pubUshed  in  1993.  This 
document  also  corrects  a  typographical 
error  that  appeared  in  the  pubUcation  of 
the  final  regulation.  In  accordance  with 
12  U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
pubUcation  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulation  is  August 
8, 1995. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  611,  618,  and 
620  published  on  June  30, 1995  (60  FR 
34090)  and  this  correction  to  that  final 
regulation  are  effective  August  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Sherman,  Policy  Analyst, 
Regulation  Development,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4498,  TDD 
(703) 883-4444, 
or 
Joy  E  Strickland,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Viijginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPt^MENTARY  INFORMATION:  In 
preparing  the  final  nde  for  publication 


in  the  Federal  Register,  a  portion  of  the 
text  was  inadvertently  omitted  in  the 
first  sentence  of  §  618.8025(a). 

List  of  Subjects 

12  CFR  Part  611 

Agricultru«,  Banks,  banking,  Riual 
areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records. 
Banks,  banking,  Insiuance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas,  Technical  assistance. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

PART  618— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5,  l.ll,  1.12,  2.2,  2.4, 
2.5,  2.12.  3.1,  3.7,  4.12,  4.13A.  4.25.  4.29.  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C. 
2013,  2019,  2020.  2073,  2075,  2076,  2093, 
2122,  2128.  2183.  2200.  2211,  2218,  2243, 
2244,  2252). 

Subpart  A— Related  Services 

2.  On  page  34101,  first  column,  the 
first  sentence  of  paragraph  (a)  is 
corrected  to  read  as  follows: 

§6ia8025    Feasibility  reviews. 

(a)  Prior  to  an  association  offering  a 
related  service  program  for  the  first  time 
or  offering  a  service  that  it  did  not  offer 
during  the  most  recently  completed 
business  cycle  (generally  1  year),  the 
board  of  directors  of  the  funding  bank 
must  verify  that  the  association  has 
performed  a  feasibility  analysis 
pursuant  to  §  618.8020.  *   *  * 
•        *        •        *        • 

Dated:  August  9, 1995. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Adwinistraiion  Board. 
[FR  Doc.  95-20161  Filed  8-14-95;  8:45  am] 
BILLMQ  CODE  e706-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

pocket  No.  NM-116;  Special  Condition  No. 
25-ANM-104] 

Special  Condition:  Israel  Aircraft 
Industries  (lAI),  Model  Astra  SPX,  High- 
Intensity  Radiated  Fields 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Israel  Aircraft  Industries 
(lAI)  Model  Astra  SPX  airplane.  This 
new  airplane  utilizes  new  avionics/ 
electronic  systems,  such  as  electronic 
displays  and  electronic  engine  controls, 
that  perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  This  special  condition 
contains  the  additional  safety  standards 
that  the  Admiiustrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  estabfished  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  this  special 
condition  is  July  26, 1995.  Comments 
must  be  received  on  or  before 
September  14, 1995 
ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7).  Docket 
No.  NM-116,  1601  Und  Avenue  SW.,      ^ 
Renton,  Washington,  98055-4056;  or 
dehvered  in  dupUcate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above  . 
address.  Comments  must  be  marked: 
Docket  No.  NM-116.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Dulin,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircra^Xertification 
Service,  1601  Lind  Avenue  SW.. 
Renton.  Washington,  98055-4506; 
telephone  (206)  22^2141. 

SUPPLEMENTARY  INFORM*T»0fir~'' 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  this  special 
condition  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire.  ''"'" 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  This 
special  condition  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  rep»ort 
summarizing  each  sut)stantive  public 
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contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-116." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Background 

On  February  15, 1994,  Israel  Aircraft 
Industries  (LAI),  Ben  Gurion 
International  Airport,  Tel  Aviv  70100, 
Israel,  applied  for  an  amendment  to 
Type  Certificate  (TC)  A16NM  to 
incorporate  the  Model  Astra  SPX 
airplane.  The  Astra  SPX  is  a  derivative 
of  the  Model  1125  Westwind  Astra.  The 
changes  include  installation  of  new 
Allied  Signal  (Garrett)  TFE731-40/40A 
engines,  which  are  a  derivative  of  the 
existing  TFE731-3A-200G  engine; 
installation  of  winglets  and  minor 
structural  modifications  to  the  wing; 
and  installation  of  new  avionics. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of  14 
CFR  part  21 ,  lAI  must  show  that  the 
Model  Astra  SPX  meets  the  applicable 
regulations  incorporated  by  reference  in 
TC  A16NM,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regiUations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporate  by  reference  in  TC  A16NM 
are  as  follows:  Part  25,  effective 
February  1, 1965,  as  amended  by 
Amendments  25-1  through  25-54.  The 
regulations  in  effect  on  the  date  of 
application  include  the  applicable 
provisions  of  part  25  effective  February 
1, 1965,  as  amended  by  Amendments 
25-1  through  25-79.  In  addition,  the 
certification  basis  for  the  Model  Astra 
SPX  includes  part  34,  effective 
September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36,  effective 
December  1. 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  This  special  condition  will 
form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include 
exemptions  and  other  special  conditions 
that  are  not  relevant  to  this  special 
condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulation  (i.e., 
part  25,  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 


for  the  Astra  SPX  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
appUcable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  Astra  SPX  incorporates 
new  avionic/electronic  systems,  such  as 
electronic  displays  and  electronic 
engine  controls,  that  perform  critical 
functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  bom 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is    t 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  a  special  condition  is  needed 
for  the  lAI  Astra  SPX,  which  would 
require  that  new  electrical  and 
electronic  systems  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satelUte  commimications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
estabUshed. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 


uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1,  or  2  below: 

1.  A  minimiun  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
fi^uency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 

(v/mT 

10  KHz-100  KHz  

50 

50 

100  KH2-500  KHz  .... 

60 

60 

500KHZ-2MHZ  

70 

70 

2  MHz-30  MHz  

200 

200 

30  MHz-100  MHz 

30 

30 

100  MHz-200  MHz  ... 

150 

33 

200  MHz-^OO  MHz  ... 

70 

70 

400  MHz-700  MHz  ... 

4,020 

935 

700  MHz-1  GHz  

1.700 

170 

1  GH2-2  GHz  

5,000 

990 

2  GHz^  GHz  

6,680 

840 

4  GHz-6  GHz  

6,850 

310 

6  GHz— 8  GHz 

3,600 

670 

8  GHz-12  GHz  

3,500 

1,270 

12GHZ-18GHZ  

3,500 

360 

18GHz-40GHz  

2,100 

750 

As  discussed  above,  this  special 
condition  would  be  applicable  initially 
to  the  LAI  Model  Astra  SPX.  Should  lAI 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  this  special 
condition  would  apply  to  that  model  as 
well,  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
featiues  on  the  LAI  Astra  SPX  airplane. 
It  is  not  a  rule  of  general  applicabiUty 
and  affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

The  substance  of  the  special  condition 
for  this  airplane  has  been  subjected  to 
the  notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
bom  those  previously  issued.  It  is 
unlikely  that  prior  pubUc  comment 
would  result  in  a  significant  change 
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from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  this 
special  condition  immediately. 
Therefore,  this  special  condition  is 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  conunents  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  priOr  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

A«Oiorit]r:  49  U.S.C.  app.  1344, 1354(a), 
1355,  1421,  1423, 1424,  1425,  1428,  1429. 
1430,  and  49  U.S.C.  106(g). 

The  Special  Condition 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Israel  Aircraft 
Industries  (lAI)  Model  Astra  SPX 
airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabiUty  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  piupose  of  this  special 
condition,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  July  26, 
1995. 

Dansll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sennce. 
[PR  Doc.  95-20151  Filed  8-14-95;  8:45  am] 
WLUNQ  CODE  4»10-13-ai 


14  CFR  Part  71 

[Alrapace  Docket  Nd.  94-ASO-8] 

Establishment  of  Class  E  Airspace; 
Thomaston,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACnON:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  position  coordinates 
of  a  final  rule  that  was  pubUshed  in  the 
Federal  Register  on  August  3, 1994, 
Airspace  Docket  No.  94-ASO-6.  The 
position  coordinates  are  pubUshed  in 
the  Federal  Register  on  August  3, 1994, 
for  the  Thomaston-Upson  Coimty 
Airport  at  Thomaston,  GA,  are  incorrect. 
The  correct  position  coordinates  are  lat 
32°57'17"  N.  long.  84''15'48"  W. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-18810, 
Airspace  Docket  No.  94-ASO-8, 
pubUshed  on  August  3,  1994  (59  FR 
39434),  established  Class  E  airspace  at 
Thomaston,  GA,  to  provide  adequate 
Class  E  airspace  for  IFR  operations  at 
Thomaston-Upson  County  Airport.  The 
geographic  position  coordinates  as 
pubUshed  in  the  Federal  Register  on 
August  3, 1994,  for  the  Thomaston- 
Upson  Coimty  Airport  at  Thomaston, 
GA,  are  incorrect.  The  correct  position 
coordinates  at  lat.  31''57'17"  N,  long. 
84''15'48"W. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  position  coordinates  at 
Thomaston,  GA,  for  the  Thomaston- 
Upson  Coimty  Airport  as  pubUshed  in 
the  Federal  Register  on  August  3, 1994 
(59  FR  39434],  (Federal  Register 
Document  94-18810;  page  39434, 
coliunn  3),  and  the  description  in  FAA 
Order  7400.9B,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  foUows: 

§71.1    [Corrected] 


ASO  GA  ES  Thomaston,  GA  [Coirected] 

By  removing  "(lat.  32''57'17"  N,  long. 
84"'11'14"  W)"  and  substituting  "(lat. 
32»57'17"  N,  long.  84»15'48"  W)." 

***** 

Issued  in  College  Park,  Georgia,  on  August 
4, 1995. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 

Soutliem  Region. 

[FR  Doc.  95-20131  Filed  8-14-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  14 

Administrative  Interpretations,  General 
Policy  Statements,  and  Enforcement 
Policy  Statements 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Final  amendments  to 
interpretations  and  poUcy  statements. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  is 
rescinding  certain  unnecessary  or 
superfluous  interpretations  and  poUcy 
statements  in  the  Administrative 
Interpretations,  General  PoUcy 
Statements,  and  Enforcement  PoUcy 
Statements  ("Interpretations  and  PoUcy 
Statements")  and  revising  one  poUcy 
statement  to  bring  it  up  to  date. 

EFFECTIVE  DATE:  August  15, 1995. 

ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Federal 
Trade  Commission,  PubUc  Reference 
Branch,  Room  130,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  , 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C.  Howerton,  Attorney,  Federal  Trade 
Commission,  Biu^au  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  S-4302,  Sixth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580,  (202)  326-3013. 

SUPPLEMENTARY  INFORMATION:    ■ 
I.  Background 

As  a  part  of  its  ongoing  program  to 
review  all  of  its  mandatory  rules  and 
volimtary  guides,  the  Commission  has 
determined  to  amend  16  CFR  part  14, 
Administrative  Interpretations,  General 
PoUcy  Statements,  and  Enforcement 
PoUcy  Statements  ("Interpretations  and 
PoUcy  Statements").!  In  this  notice,  the 
Commission  announces  its 
determinations  to  repeal  §§  14.2,  14.4, 
14.7, 14.11  and  14.17,  and  to  revise 
§  14.16.2  As  explained  below,  the 
Commission  is  rescinding  certain 
interpretations,  guideUnes  and  poUcy 
statements  that  are  unnecessary, 
superfluous  or  obsolete  and  revising  one 
poUcy  statement  to  reflect  current  law 
and  poUcy.  Sections  14.9, 14.12  and 
14.15  remain  in  effect  and  are  not      < 


>  Part  14  of  title  16  of  the  Code  of  Federal 
Regulations  is  not  b  comprehensive  record  of  all  the 
Commission's  formal  interpretations,  guides,  and 
policy  statements.  The  Commission's  Office  of 
General  Counsel  is  currently  working  on  a  project 
to  make  other  such  materials  more  readily  available 
to  the  public. 

'This  matter  has  been  designated  as  file  number 
Fd5421S  in  the  Commission's  records. 
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affected  by  the  amendments  described 
in  this  notice. 

The  Commission  is  not  seeking  pubhc 
comment  on  these  amendments  to 
repeal  §§  14.2. 14.4. 14.7. 14.11  and 
14.17.  and  to  revise  §  14.16.  These 
interpretations,  guidelines  and  policy 
statements  are  not  regulations,  only 
interpretative  guides  and  general 
statements  of  poUcy.  Therefore,  the 
Commission  does  not  need  to  seek 
pubUc  comment  before  repealing  or 
revising  them.^  Further,  because  the 
Commission's  determinations  to  repeal 
or  revise  these  interpretations, 
guidelines  and  policy  statements  are 
based  upon  changes  in  the  law  and 
regulations,  the  existence  of  other  laws, 
regulations  or  legal  decisions,  facts 
concerning  current  industry  practices 
that  do  not  appear  to  be  in  controversy, 
or  current  Commission  policy,  pubUc 
comment  is  not  likely  to  aid  the 
Commission  significantly  in  making 
these  determinations.  The  amendments 
become  effective  upon  publication  in 
the  Federal  Register. 

n.  Sections  Revised  or  Repealed 

A.  Section  14.2 

Section  14.2  states  that  it  is  not  the 
Commission's  poUcy  to  consider  the  use 
of  the  word  "tile"  in  the  designation  of 
non-ceramic  products  to  be  fsdse  and 
misleading,  provided  that  either  the  true 
composition  of  such  products  or  the  fact 
that  they  are  not  ceramic  products  is 
plainly  disclosed.  The  Commission 
issued  this  poUcy  statement  in  1950  as 
guidance  to  iodustry  and  to  amend 
certain  stipulations  covering  specific 
companies  that  the  Commission 
published  between  1937  and  1945. 

The  Commission  has  no  reason  to 
believe  that  sellers  of  non-ceramic  tile 
products  c\irrently  fail  to  disclose  the 
composition  of  their  products  or 
misrepresent  their  composition.  In  any 
event,  the  Commission  can  prosecute 
misrepresentations  of  product 
composition,  or  the  failure  to  disclose, 
prior  to  sale,  information  that  is  material 
to  a  consumer's  purchasing  decision,  as 
unfair  or  deceptive  acts  or  practices 
imder  section  5  of  the  FTC  Act.  15 
U.S.C.  45. 

For  these  reasons,  the  Commission 
has  determined  that  §  14.2  is 
unnecessary  and  superfluous. 

B.  Section  14.4 

Section  14.4  contains  the 
Commission's  interpretation  of  the 
requirements  of  section  5  of  the  FTC  Act 
concerning  yam  and  fabric  that  contain 
metallically  weighted  silk  fiber.  The 


Commission  issued  this  interpretation 
in  1960  to  supplement  the  fiber 
identification  requirements  of  the 
Textile  Fiber  Products  Identification  Act 
("Textile  Act").  15  U.S.C.  70,  and  the 
rules  and  regulations  issued  under  the 
Textile  Act.* 

Specifically  §  14.4  states  that  the  fiber 
identification  required  by  the  Textile 
Act  shall  be  immediately  accompanied 
by  a  clear  and  non-deceptive  disclosure 
that  the  silk  fiber  present  is  weighted, 
along  with  the  percentage  of  the  total 
weight  of  the  silk  fiber  content  in  its 
finished  state  that  the  weighting 
represents.  Section  14.4  further  states 
that  the  disclosure  shall  appear  on  the 
same  label  that  contains  the  fiber 
identification  required  by  the  Textile 
Act,  and  the  rules  and  regulations 
issued  under  it.  and  in  immediate 
conjunction  with  any  representation  in 
advertisements,  sales  promotional 
literature,  or  invoices  that  relates  to 
fiber  content. 

Diuing  at  least  the  past  15  years,  the 
Commission  has  not  been  aware  of  any 
problems  concerning  the  sale  of 
"metallically  weighted  silk"  yam  and 
fabric  products.  In  any  event,  the 
Commission  can  prosecute 
misrepresentations  concerning 
"metalhcally  weighted  silk"  products, 
or  the  failure  to  disclose,  prior  to  sale, 
information  that  is  material  to  a 
consumer's  purchasing  decision,  as 
unfair  or  deceptive  acts  or  practices 
under  section  5  of  the  FTC  Act. 

For  these  reasons,  the  Commission 
has  determined  that  §  14.4  is 
unnecessary  and  superfluous. 

C.  Section  14.7 

Section  14.7  contains  interpretations 
of  legal  requirements  concerning  the 
payment  by  industry  members  of  so- 
called  "push  money."  ^  These 
interpretatipns,  which  the  Commission 
issued  in  1962,  prohibit  industry 
members  from  providing  anything  of 
value  to  a  salesperson  employed  by  a 
customer  of  the  industry  member  as 
inducement  to  obtain  greater  effort  in 
promoting  the  resale  of  the  industry 
member's  products  when:  (i)  The 
agreement  or  payment  is  made  "without 
the  knowledge  and  consent  of  the 
salesperson's  employer,"  (ii)  the  benefit 


'  See  section  553(b](A)  of  the  Administrative 
Procedure  Act,  15  U.S.C.  553(b)(A). 


*  See  Rules  and  regulations  under  the  Textile 
Fiber  Products  Identification  Act,  16  CFR  part  303. 

'  Section  14.7  is,  in  all  substantive  respects, 
identical  to  §  248.8  of  the  Commission's  Guides  for 
the  Beauty  and  Barber  Equipment  and  Supplies 
Industry  ("Beauty/Barber  Guides").  16  CFR  part 
248.  For  the  same  reasons  the  Conunission  has 
determined  to  eliminate  section  14.7,  it  has 
determined  that  §  248.8  of  the  Beauty/Barber 
Guides  also  should  be  eliminated.  The  Commission 
is  publishing  its  determination  concerning  §  248.8 
in  a  separate  notice. 


to  the  salesperson  or  customer  is 
dependent  on  lottery;  (iii)  "any 
provision  of  the  agreement  or 
understanding  requires  or  contemplates 
practices  or  a  course  of  conduct  unduly 
and  intentionally  hampering  the  sales  of 
products  of  competitors  *  *  *;"(iv) 
"the  effect  may  be  to  substantially 
lessen  competition  or  tend  to  create  a 
monopoly;"  or  (v)  "similar  payments  are 
not  accorded  to  salespersons  of 
competing  customers  on  proportionally 
equal  terms  in  compliance  with  sections 
2  (d)  and  (e)  of  the  Clayton  Act,"  15 
U.S.C.  13  (d)  and  (e). 

To  the  extent  that  the  interpretations 
prohibit  industry  members  from 
surreptitiously  compensating  employees 
of  their  customers  in  exchange  for 
greater  effort  on  the  part  of  those 
employees,  they  address  commercial 
bribery,  which  may  be  prohibited  imder 
section  2(c)  of  the  Clayton  Act,  15 
U.S.C.  13(c),  and  is  proscribed  by  many 
state  criminal  statutes.^  To  the  extent 
that  they  prohibit  bonus  plans 
dependent  on  lottery,  they  address 
business  conduct  which  may  be 
proscribed  by  section  5  of  the  FTC  Act 
and  by  state  statutes  relating  to  lotteries 
and  similar  promotions.^  To  the  extent 
the  interpretations  require  payments  to 
salespersons  of  competing  customers  to 
be  on  proportionally  equal  terms,  they 
restate  general  principles  of  competition 
law  that  are  set  forth  in  section  2  of  the 
Clayton  Act  and  the  Guides  for 
Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services 
("Fred  Meyer  Guides"),  16  CFR  part 
240. 

For  these  reasons,  the  Commission 
has  determined  that  §  14.7  is 
unnecessary  and  superfluous. 

D.  Section  14.11 

Section  14.11,  which  the  Commission 
issued  in  1979,  contains  guidelines 
designed  to  prevent  deception  and  to 
advise  manufacturers  and  dealers  of 
motor  vehicles  built  for  use  upon  public 
highways  about  how  they  can  avoid 
violating  the  FTC  Act.  These  vehicles 
include  truck  chassis  and  incomplete 
vehicles  used  in  building  motor  homes. 
The  Commission  issued  the  guidelines 
because  it  was  concerned  about 
misleading  practices  some 
manufacturers  had  used  to  identify  the 
model  years  of  heavy  duty  trucks  and 
other  vehicles  whose  features  changed 
little  irom  year  to  year. 


»  See  e.j..  Cal.  Penal  Code  sec.  641.3  etseq. 
(Deering  1995):  III.  Rev.  Stat.,  Ch.  38.  para.  29A-1 
(1995):  N.Y.  Penal  Law  sec.  180.00  (McKinney 
1976). 

'  See  e.g..  Tex.  Penal  Code  sec.  32.42  (West  1995); 
Cal.  Bus.  &  Prof.  Code  sec.  17539.1  (Deering  1995): 
Cal.  Penal  Code  sec.  319  et  seq.  (Deering  1995). 
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After  it  issued  the  guidelines,  the 
Commission  accepted  consent 
agreements  with  most  of  the 
manufacturers  of  those  heavy  duty 
trucks  and  other  vehicles.*  "The  consent 
agreements  provide  adequate  guidance 
for  manufacturers  of  such  vehicles  and 
others  concerning  how  to  avoid 
violating  the  FTC  Act  regarding  a 
vehicle's  model  year. 

For  these  reasons,  the  Commission 
has  determined  that  §  14.11  is 
unnecessary  and  superfluous. 

E.  Section  14.16 

Section  14.16  contains 
interpretations,  published  in  1982, 
concerning  the  compUance 
responsibilities  under  the  Tmth-in- 
Lending  Simplification  and  Reform  Act 
of  1980,  Pub.  L.  96-221,  94  Stat.  168. 
and  the  revisions  of  Regulation  Z.  12 
CFR  part  226,  that  were  pubUshed  by 
the  Federal  Reserve  Board  in  1981,  46 
FR  20848,  for  those  creditors  and 
advertisers  subject  to  final  cease  and 
desist  orders  issued  by  the  Commission 
prior  to  April  1, 1981  that  require 
compliance  with  provisions  of  the 
original  Tiulh-In-Lending  Act  ("TILA"), 
15  U.S.C.  1601  etseq.,  and  prior 
Regulation  Z.  This  section,  therefore, 
applies  Congress'  simpUfication  of  TILA 
to  pre-existing  orders  issued  by  the 
Commission  that  compel  compliance 
with  the  TILA  and  Reculation  Z. 

llie  Commission  believes  that  the 
current  language  in  §  14.16  might  be 
interpreted  to  freeze  orders  enacted 
prior  to  April  1, 1981  to  the 
requirements  of  the  TILA  and 
Regulation  Z  as  of  April  1, 1981,  and  not 
to  allow  or  require  parties  subject  to 
Commission  orders  to  meet  the. 
requirements  of  subsequent 
amendments  to  the  TILA  and  Regulation 
Z.  It  is  not  the  Commission's  intent  that 
section  14.16  have  this  effect.  For  this 
reason,  the  Commission  has  determined 
to  revise  §  14.16  to  state  clearly  that  the 
Commission  will  interpret  TILA  and 
Regulation  Z  provisions  of  all  orders 
consistent  with  the  current 
requirements  of  the  TILA  and 
Regulation  Z,  and  with  any  subsequent 
amendments  to  the  TILA  and  Regulation 
Z. 

Furtiier,  §§  1416(b)(1)  and  (b)(2) 
specify  enforcement  responsibilities 
during  a  transition  period  in  1981  and 
1982.  Because  these  sections  no  longer 
are  relevant,  the  Commission  has 
determined  to  delete  these  provisions. 


•See  Mack  Trucks.  Inc.,  94  F.T.C  236  (1979): 
Chrysler  Motors  Corp..  94  F.T.C.  245  (1979):  Ford 
Motor  Company,  94  F.T.C.  254  (1979):  Paccar.  Inc.. 
94  F.T.C  263  (1979):  White  Motor  Corp.,  94  F.T.C. 
272  (1979);  and  International  Harvester  94  F.T.C. 
281  (1979). 


and  to  renumber  and  revise  the 
remainder  of  §  14.16(b). 

F.  Section  14.17 

Section  14.17  contains  an  explanation 
of  the  Commission's  poUcy  concerning 
questions  that  are  relevant  when  the 
Commission  decides  whether  to  initiate 
an  enforcement  action  under  the  trade 
regulation  rule  regarding  Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventiues  ("Franchise 
Rule"),  16  CFR  part  436.  The 
Commission,  however,  has  investigated 
and  filed  in  court  the  vast  bulk  of  its 
Franchise  Rule  enforcement  actions 
since  it  published  this  Franchise  Rule 
enforcement  protocol  in  1984.  Thus,  the 
protocol  does  not  reflect,  fully  and 
accurately,  the  Commission's  present 
enforcement  policy.  Moreover,  the 
Commission  currently  is  reviewing  the 
Franchise  Rule  under  its  ongoing 
regulatory  review  program.^ 

For  these  reasons,  the  Commission 
repeals  §  14.17.  The  Commission  will 
consider  whether  it  is  necessary  to  issue 
an  updated  version  of  the  protocol  to 
reflect  current  law,  fact  and  policy  after 
it  completes  its  regulatory  review  of  the 
Franchise  Rule. 
Authority:  15  U.S.C.  41-58. 

List  of  Subjects  in  16  CFR  Part  14 

Advertising,  motor  vehicles,  silk, 
textiles,  trade  practices,  truth-in- 
lending. 

Text  of  Amendments 

Accordingly,  under  the  authority  of 
15  U.S.C.  41-58,  the  Commission 
amends  16  CFR  part  14  as  follows: 

PART  14— ADMINISTRATIVE 
INTERPRETATIONS,  GENERAL 
POLICY  STATEMENTS,  AND 
ENFORCEMENT  POUCY 
STATEMENTS 

1.  Sections  14.2,  14.4, 14.7, 14.11  and 
14.17  are  removed. 

2.  Section  14.16  is  revised  to  read  as 
follows: 

14.16    Interpretation  of  Truth-In-Lending 
Orders  consistent  witti  amendments  to  the 
Truth-in-Lendlng  Act  and  Regulation  Z. 

Introduction 

The  Federal  Trade  Commission  (FTC) 
has  determined  that  there  is  a  need  to 
clarify  the  compliance  responsibiUties 
under  the  Tmth-in-Lending  Act  (TILA) 
(Title  I,  Consumer  Credit  Protection  Act, 
15  U.S.C.  1601  et  seq.),  as  amended  by 
the  Truth-in-Lending  Simplificaticm  and 


•Request  for  comments,  60  FR  17656  (April  /, 
1995). 


Reform  Act  of  1980  (Pub.  L.  96-221,  94 
Stat.  168),  and  under  revised  Regulation 
Z  (12  CFR  part  226,  46  FR  20848),  and 
subsequent  amendments  to  the  TILA 
and  Regulation  Z,  of  those  creditors  and 
advertisers  who  are  subject  to  final 
cease  and  desist  orders  that  require 
compliance  with  provisions  of  the 
Tmth-in-Lending  statute  or  Regulation 
Z.  Clarification  is  necessary  because  the 
Tmth-in-Lending  Simplification  and 
Reform  Act  and  revised  Regulation  Z 
significantly  relaxed  prior  Tmth-in- 
Lending  requirements  on  which 
provisions  of  numerous  outstanding 
orders  were  based.  The  PoUcy  Statement 
provides  that  the  Commission  will 
interpret  and  enforce  Tmth-in-Lending 
provisions  of  all  orders  so  as  to  impose 
no  greater  or  different  disclosure 
obUgations  on  creditors  and  advertisers 
named  in  such  orders  than  are  required 
generally  of  creditors  and  advertisers 
imder  the  TILA  and  Regulation  Z,  and 
subsequent  amendments  to  the  TILA 
and  Regulation  Z. 

Policy  Statement 

(a)  All  cease  and  desist  orders  issued 
by  the  FTC  that  require  compliance  with 
provisions  of  the  Tmth-in-Lending  Act 
and  Regulation  Z  (12  CFR  part  226)  will 
be  interpreted  and  enforced  consistent 
v«th  the  amendments  to  the  TTLA 
incorporated  by  the  Tmth-in-Lending 
Simphfication  and  Reform  Act  of  1980, 
and  the  revision  of  Regulation  Z 
implementing  the  same,  promulgated  on 
April  1, 1981  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (46  FR     • 
20848),  and  by  subsequent  amendments 
to  the  TILA  and  Regulation  Z.  Likewise, 
the  Federal  Reserve  Board  staff 
commentary  to  revised  Regulation  Z  (46 
FR  50288,  October  9,  1981),  and 
subsequent  revisions  to  the  Federal 
Reserve  Board  staff  commentary  to 
Regulation  Z,  will  be  considered  in 
interpreting  the  requirements  of  existing 
orders. 

(b)  After  an  amendment  to  Regidation 
Z  becomes  effective,  compliance  with 
the  revised  credit  disclosure 
requirements  will  be  considered 
compliance  with  the  existing  order,  and: 

(1)  To  the  extent  that  revised 
Regulation  Z  deletes  disclosure 
requirements  imposed  by  any 
Commission  order,  compliance  with 
these  requirements  will  no  longer  be 
required;  however, 

(2)  To  the  extent  that  revised 
Regulation  Z  imposes  additional 
disclosure  or  format  requirements,  a 
failure  to  comply  with  the  added 
requirements  will  be  considered  a 
violation  of  the  TILA. 

(c)  A  creditor  or  advertiser  must 
continue  to  comply  with  all  provisions 
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of  the  order  which  do  not  relate  to 
Truth-in-Lending  Act  requirements  or 
are  unaffected  by  Regulation  Z.  These 
provisions  are  not  affected  by  this 
policy  statement  and  will  remain  in  full 
force  and  effect. 

Staff  Clarifications 

The  Commission  intends  that  this 
Enforcement  Policy  Statement  obviate 
the  need  for  any  creditor  or  advertiser 
to  file  a  petition  to  reopen  and  modify 
any  affected  order  under  section  2.51  of 
the  Commission's  rules  of  practice  (16 
CFR  2.51).  However,  the  Commission 
recognizes  that  the  policy  statement 
may  not  provide  clear  guidance  to  every 
creditor  or  advertiser  imder  order.  The 
staff  of  the  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  will 
respond  to  written  requests  for 
clarification  of  any  order  affected  by  this 
pohcy  statement. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFR  Part  14, 
Matter  No.  P954215;  Repeal  of  Mail  Order 
Insurance  Guides,  Matter  No.  P954903; 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P954809;  and  Free  Film  Guide  Review, 
Matter  No.  P959101 

In  a  flurry  of  deregulation,  the  Commission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 
rules.'  The  Conunission  does  so  without 
seeking  public  comment.  I  have  long 
supf>orted  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  Commission's  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act.  5  U.S.C 
553(b)(A],  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as:  (1)  The  economic  imptact 
of  and  continuing  need  for  the  guide;  (2) 
changes  that  should  be  made  in  the  guide  to 
minimize  any  adverse  economic  effect;  (3) 
any  possible  conflict  between  the  guide  and 


any  federal,  state,  or  local  laws;  and  (4)  the 
effect  on  the  guide  of  technological, 
economic,  or  other  industry  changes,  if  any, 
since  the  guide  was  promulgated. 
Id.  The  Commission  has  sought  public 
comment  and  has  ix>sed  these  questions 
concefbing  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 
specific  policy  of  seeking  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has  chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  value  of  public  comment?  Perhaps 
the  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not.  Although  reasonable 
arguments  can  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneffcial. 

In  addition,  the  relatively  short  period  of 
time  that  would  be  required  for  public 
comment  should  not  be  problematic.  The 
Commission  has  not  addressed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Commission  apparently  has  not 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  "tile"  in  designation  of 
non-ceramic  products  since  it  was  issued  in 
1950.^  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  comment  period  surely  would  cause 
no  harm  because  they  are  not  binding  and 
because,  arguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as  to  preclude  the  opportunity 
for  public  comment.'* 

In  1992,  the  Commission  announced  a 
careful,  measured  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  of  that 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  favor  of  repealing 
or  revising  these  guides  and  interpretive 
rules,  I  strongly  would  have  preferred  that 
the  Commission  seek  public  comment  before 
doing  so. 

(FR  Doc.  95-19926  Filed  8-14-95;  8:45  am] 
BILUNG  CODE  STSft-OI-M 


>  Administiativa  Interpretations,  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
CFR  part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  CFR  part  234;  Guides  Against  Debt 
Collection  Deception,  16  CFR  put  237;  and  Guide 
Against  Deceptive  Use  of  the  Word  "Frse"  in 
Connection  With  the  Sale  of  Photographic  Film  and 
FUm  Processing  Services,  16  CFR  part  242. 


'  See,  e.g..  Requests  for  Comments  Concerning 
Guides  for  the  Hosiery  Industry.  59  FR  18004  (Apr. 
15, 1994);  Request  for  Comment  Concerning  Guides 
for  the  Feather  and  Down  Products  Industry,  59  FR  -  . 
18006  (Apr.  15,  1994). 

'16  CFR  14.2. 

*  Unfortunately,  seeking  public  comment  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
I^invention  Initiative  Report  that  will  l>e  sent  to  the 
President  on  August  1, 1995,  but  perhaps  that  harm 
could  tie  mitigated  by  reporting  to  the  President  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 
[Public  Notice  2238] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended; 
Business  and  Media  Visas 

agency:  Bureau  of  Consular  Affairs, 

DOS. 

action:  Final  rule. 

SUMMARY:  This  rule  implements  the 
provisions  of  section  209  of  the 
Immigration  Act  of  1990.  This  section 
creates  a  new  nonimmigrant 
classification  under  INA  101(a)(15)(R). 
The  new  nonimmigrant  visa 
classification  provides  for  the  temporary 
admission  into  the  United  States  of 
"aliens  in  religious  occupations." 

DATES:  August  15. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  K.  Fischel,  Chief,  Legislation 

and  Regulations  Division,  202-663- 

1204. 

SUPPLEMENTARY  INFORMATION:  On 
January  6. 1992,  at  57  FR  341,  the 
Department  of  State  published  an 
interim  rule  in  the  Federal  Register  and 
requested  comments  from  interested 
parties  by  February  5,  1992.  The  Visa 
Office  received  six  comments  on  the 
interim  rule  and  considered  each  one  of 
the  comments  in  the  preparation  of  the 
final  rule. 

General 

As  explained  in  the  preamble  to  the 
interim  rule,  the  Immigration  Act  of 
1990,  Pubhc  Law  101-649,  amended 
INA  101{a)(27)(C)  and  created  INA 
101(a)(15)(R).  The  substantive  standards 
for  the  nonimmigrant  and  immigrant 
provisions  are  the  same  with  the 
exception  that  the  immigrant  category 
requires  that  the  immigrant  alien  must 
have  been  performing  out  one  of  the 
vocations  and  activities  listed  in  INA 
101(a)(27)(C)  during  the  2  years 
immediately  preceding  the  petition  for 
special  immigrant  status.  A  significant 
procedural  difference  between  the 
nonimmigrant  visa  classification  and 
the  special  immigrant  category  lies  in 
the  fact  that  a  petition  must  be  filed 
with  and  approved  by  the  Immigration 
and  Naturalization  Service  (INS)  to 
accord  special  immigrant  status. 
Although  no  petition  is  required  to 
establish  entitlement  under  the  "R"  visa 
classification,  the  applicable  standards 
common  to  the  two  visas  must  be 
applied  by  the  INS  and  the  Department 
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of  State.  It  is  essential,  therefore,  that 
the  standards  be  the  same.  To  ensure 
that  the  regulatory  standards  were 
indeed  the  same,  the  publication  of  the 
Department's  interim  rule  was  delayed 
until  the  publication  on  December  27, 
1991  of  INS'  final  rule  relating  to  the 
"R"  visa.  A  comparison  of  the  two 
regulations  reveals  that  the  language  of 
the  portions  common  to  both  agencies  is 
almost  identical. 

Comments 

One  commenter  objected  to  the  rule 
being  published  as  an  interim  rule 
rather  than  as  a  proposed  rule.  The 
commenter  expressed  concern  that  the 
interim  rule  was  published  prior  to  the 
sqhcitation  of  pubhc  comments  rather 
than  afterward.  He  saw  this  as  a 
violation  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq. 
Section  553(b)(3)  of  the  Administrative 
Procedure  Act  exempts  Federal  agencies 
from  the  more  extensive  notice 
requirements  of  proposed  rule  making 
when  such  notice  is  "impracticable 
*  *  *  or  contrary  to  the  pubUc 
interest."  As  the  commenter  correctly 
pointed  out,  however,  where  a  Federal 
agency  finds  that  proposed  rule  making 
is  "contrary  to  the  public  interest," 
section  553(b)(3)(B)  requires  the  Federal 
agency  to  provide  a  statement  of  reasons 
for  that  finding.  Although  the 
Department  failed  to  provide  such  a 
statement  when  it  pubUshed  the  interim 
rule,  the  Department  beUeves  that  the 
pubUc  interest  standard  was,  in  fact, 
met.  The  Department  sought  to  publish 
a  regulation  governing  the  issuance  of  R 
visas  as  soon  as  possible  as  the  INS  final 
rule  on  R  visas  (upon  which  our 
regulations  are  dependent)  had  been 
published  on  December  27, 1991.  The 
Department  sought  prompt  pubhcation 
of  this  rule  to  ensure  consistency.  This 
interim  rule  also  called  for  pubUc 
comment,  soUciting  comments  for  any 
possible  amendments  in  the  final  rule. 

The  Department  received  one 
comment  concerning  the  definition  of 
religious  denomination  at  §  41.58(b). 
The  conunenter  made  the  point  that  the 
use  of  the  word  "interdenominational" 
may  cause  ambiguity.  Consequently,  it 
was  suggested  that  either 
"interdenominational"  be  deleted  or 
that  the  sentence  be  amended  to  read 
"interdenominational  as  well  as 
religious  organisations."  The  purpose  of 
the  use  of  the  term 
"interdenominational"  is  to  be 
expansive  and  to  include  not  just  single 
reUgious  groups,  i.e.,  denominations, 
but  also,  those  entities  which  consist  of 
two  or  more  religious  groups.  As  the 
language  of  the  interim  rule  conveys  the 


intended  meaning,  it  will  be  retained  in 
the  final  rule. 

One  commenter  suggested  that  the 
definition  of  "bona  fide  nonprofit 
religious  organization  in  the  United 
States"  is  too  narrow.  The  interim  rule 
defines  such  organization  as  one  which 
has  been  found  to  be  tax  exempt  as 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  as  it 
relates  to  reUgious  organizations,  or  as 
an  organization  which  would  in  the 
opinion  of  a  consular  officer  be  eligible 
for  such  tax  exempt  status  had 
application  been  made.  The  commenter 
stated  that  the  definition  was  overly 
restrictive  for  four  reasons:  first,  the 
statute  does  not  require  that  definitional 
standard;  secondly,  the  rule  conflicts 
with  agency  pohcy;  thirdly,  the  rule 
conflicts  with  legislative  history;  and 
fourthly,  the  tax  exempt  status  is  not  a 
viable  means  to  determine  nonprofit 
status.  The  Immigration  Act  of  1990 
aihended  the  definition  of  a  reUgious 
organization  by  adding  a  specific 
reference  to  the  tax  exempt  provisions 
of  the  Internal  Revenue  Code.  Formerly, 
INA  101(a)(27)(C)  required  the  applicant 
to  submit  proof  of  tax  exempt  status  as 
accorded  by  the  IRS.  Practice  has  foimd 
that  this  is  the  most  viable  way  to 
address  the  issue  of  qualifying 
organizations.  The  definition  of 
religious  organization  in  connection 
with  the  Internal  Revenue  Code  is, 
therefore,  enUrely  consistent  with  the 
plain  language  of  INA  101(a)(15)(R). 
Consequently,  the  regulation  has  not 
been  amended  in  this  regard.^ 

A  commenter  objected  to  language  in 
the  supplementary  information 
preceding  the  interim  rule  that  an 
affiliated  organization  to  the  reUgious 
organization,  defined  in  §  41.58(d),  be 
"subordinate  or  dependent."  It  should 
be  noted  that  the  language  of  the  final 
rule  is  consistent  with  INS'  final  rule 
and  does  not  include  this  requirement. 
The  supplementary  information 
inaccurately  characterized  the  definition 
of  an  affiliated  organization. 

One  commenter  objected  to  the 
requirement  that  a  professional  reUgious 
worker  (§41.58(11)  possess  at  least  a  U.S. 
baccalaureate  degree  or  its  foreign 
equivalent.  The  commenter  claimed  that 
because  there  is  no  degree  requirement 
in  the  Act,  there  can  be  no  statutory 
basis  for  instituting  such  a  requirement. 
The  commenter  also  contended  that  the 
"R"  classification  encompasses 
credentials  and  experience  that  are  4ess 
quantifiable  than  their  coimterpartsiR' 
other  nonimmigrant  visa  categories.  The 
thrust  of  the  argument  is  that  degree 
equivalence  in  the  form  of  experience, 
etc.  should  be  permitted  for  reUgious 
workers.  On  the  other  hand,  a 


commenter  opined  that  the  proposed 
definition  of  professional  capacity  was 
not  restrictive  enough. 

The  INS  addressed  these  same  issues 
in  the  supplementary  information  to 
their  final  rule.  We  are  in  accord  with 
that  agency's  reasoning  and  conclusion 
and  retain  the  language  in  the  final  rule. 
This  language  is  consistent  with  INS' 
regulations  for  the  "R"  visa  as  well  as 
the  immigrant  religious  worker  visa 
category.  In  addition  to  ministers  of 
religion  the  statute  provides  for  two 
classes  of  religious  workers;  those 
working  in  a  reUgious  vocation  or 
occupation  and  &ose  working  in  a 
religious  vocation  or  occupation  in  a 
professional  capacity.  The 
distinguishing  feature  between  these 
two  classes  of  religious  workers  Ues 
obviously  in  the  element  of 
"professional  capacity".  By  making  this 
distinction,  it  is  assumed  tJiat  Congress 
intended  that  there  be  a  difference  in 
meaning.  The  only  reasonable  meaning 
Ues  in  defining  professional  capacity  in 
the  manner  that  is  reflected  in  the 
regulation.  The  statute  has  defined 
"profession"  in  INA  101(a)(32)  and  has 
defined  "professional"  at  INA 
203(b)(3)(A).  hi  the  latt«-  provision  the 
statute  requires  the  professional  to  have 
a  baccalaureate  degree,  thus  shedding 
light  on  congressional  intent  in  the 
religious  worker  context.  To  accept  the 
proposal  about  equivalency  would 
remove  any  meaningful  distinction 
between  these  two  classes  of  religious 
workers.  ReUgious  workers  who  have 
experience  in  lieu  of  a  baccalaureate 
degree  would  qualify  under  the  general 
class  of  reUgious  workers  involved  in  a 
religious  vocation  or  occupation.  It 
should  be  noted  that  foreign  degrees 
equivalent  to  the  U.S.  baccalaureate  are 
recognized  and  accepted. 

One  commenter  suggests  that  the 
"traditional"  reUgious  fimction  should 
be  Uberally  construed.  The  commenter 
is  apparently  referring  to  §  41.58(g)  and 
is  not  requesting  any  regulatory  change 
but  is  merely  expressing  the  view  that 
in  implementing  this  subsection  the 
Department  interpret  this  concept 
"liberally."  Consular  officers  will  be 
instructed  to  interpret  this  term 
contextually.  The  occupational  activity 
must  be  reviewed  in  the  context  of  the 
particular  religion  to  determine  if  it  is 
a  "traditional"  activity  for  that  reUgion. 
No  change  in  the  regulation  is, 
therefore,  necessary. 

The  Department  received  a  conunent 
stating  that  the  definition  of  "reUgious 
occupation"  (at  §  41.58(g))  was  overly 
broad,  specifically  citing  the  Ust  of  the 
activities  in  subsection  (g).  It  is  crucial 
to  note  that  the-Ust  of  activities  set  forth 
in  the  regulation  exactly  mirrors  the  list 
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of  activities  that  the  House  Committee 
on  the  Judiciary  deemed  were  activities 
falling  within  the  ambit  of  religious 
occupation,  in  their  legislative  history  at 
H.R.  101-723.  p.  75.  The  legislative 
history  emphasizes  that  these  activities 
must  "relate  to  traditional  religious 
functions."  This  qualifying  element  ;has, 
therefore,  been  incorporated  into  the 
regulation. 

A  commenter  asked  that  the  rule 
expressly  recognize  any  combination  of 
religious  workers'  duties  to  satisfy  the 
employment  requirement.  The 
conunenter  argued  that  since  religious 
worker  positions  often  involve  a  wide 
array  of  duties  and  responsibilities  and 
such  positions  wiU  not  fall  cleanly 
within  the  parameters  of  any  of  the 
three  religious  worker  subcategories, 
recognition  for  "hybrid"  vocations  and  " 
occupations  should  be  accorded 
generally  under  this  classi&cation,  The 
Department's  responsibility  is  to 
administer  this  section  of  the  INA  as 
written.  Visa  applicants  must 
demonstrate  that  they  qualify  under.one 
of  the  three  subcategories.  The  language 
of  the  statute  and  regulations  defining 
rehgious  Occupation  and  religious 
vocation  appear  to  be  sufficiently  broad 
to  encompass  the  type  of  occupations 
which  appear  to  be  contemplated  by  the 
commenter.  Nothing  in  the  regulations 
limits  a  "religious  occupation"  to  a 
single  activity.  The  activities  comprising 
the  occupation  must,  however,  "relate 
to  a  traditional  rehgious  function." 

A  commenter  objected  to  language  in 
the  supplementary  information  to  the 
interim  rule  describing  religious 
vocation.  The  supplementary 
information  states  that  "an  tilien  who 
has  taken  vows  or  the  equivalent  and 
has  made  a  lifetime  commitment  to  a 
rehgion  is  presumed  to  be  engaging  in 
activities  relating  to  a  traditional 
religious  function  .  .  .".  As  pointed  out 
by  the  commenter,  in  its  final  rule  INS 
stated  that  the  calling  to  religious  Ufe  is 
"evidenced  by  the  demonstration  of 
commitment  practiced  in  the  reUgious 
denomination."  The  Department's 
interim  nde  and  the  final  regulation  use 
the  same  language  and  endorse  this 
concept.  The  language  in  the 
supplementary  information  in  the 
interim  rule  is  much  more  restrictive 
and  inconsistent  with  this  regulatory 
language. 

Lastly,  a  commenter  asserted  that  a 
petition  is  required  to  accord  "R"  visa 
status.  Because  a  petition  is  required  to 
be  filed  with  and  approved  by  the  INS 
as  a  condition  precedent  to  visa 
appUcation  and  issuance  for  certain 
nonimmigrant  worker  visa 
classifications,  the  conunenter  believed 
the  petition  requirement  applied  to  this 


classification  as  well.  The  INA  in 
section  214  specifically  requires  the 
filing  of  a  petition  with  INS  regarding  H, 
L,  O,  P,  and  Q  visa  classifications. 
However,  Congress  did  not  impose  such 
a  requirement  with  respect  to  die  "R" 
visa  classification.  Consequently,  no 
petition  requirement  will  be  imposed 
for  this  visa  classification  under  the 
^^_^^£urrent  state  of  the  lavv. 

Final  Rule 

This  final  rule  provides  the  general 
requirements  of  this  noninunigrant 
classification  in  paragraph  §41.58(iBi); 
defines  terms  for  this  classification  in 
paragraphs  (b)  through  (g);  and, 
prohibits,  in  paragraph  (h),  the  issuance 
of  an  "R"  visa  to  an  ahen  who  has  spent 
five  years  in  the  United  States  in  the 
"R"  classification  imless  the  alien  has 
been  resident  and  physically  present 
outside  the  United  States  ^r  die 
immediate  preceding  year. 

This  rule  is  not  considered  to  b#a 
major  rule  for  purposes  of  E.O.  12291 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule 
imposes  no  reporting  or  record-keeping 
action  from  the  public  requiring  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  requirements.  This  rule 
has  been  reviewed  as  required  by  E.O. 
12778  and  certified  to  be  in  compUance 
therewith,  and  reviewed  in  light  of  E.O. 
12866  and  found  to  be  consistent 
therewith. 


List  of  Subjects  in  22  CFR  Part  41 

Aliens  in  rehgious  occupations. 
Nonimmigrants,  Passports  and  visas, 
ReUgious  organizations. 

In  view  of  the  legislative  mandate  of 
Public  Law  101-649,  Part  41  to  Title  22 
is  amended  by  adding  new  section 
41.58. 

PART  41— {AMENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

2.  Part  41,  Subpart  F — Business  and 
News  Media,  is  amended  by  adding 

§  41.58  to  read  as  follows: 

§  41 .58    Altens  in  religious  occupations. 

(a)  Requirements  for  "R" 
classification.  An  alien  shall  be 
classifiable  under  the  provisions  of  INA 
101(a)(15)(R)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  ahen  qualifies  under  the 
provisions  of  that  section;  and 

(2)  The  alien,  for  the  2  years 
immediately  preceding  the  time  of 


apphcation  for  admission,  has  been  a 
member  of  a  reUgious  denomination 
having  a  bona  fide  nonprofit,  reUgious 
organization  in  the  United  States;  and 

(3)  The  alien  seeks  to  enter  the  United 
States  solely  for  the  purpose  of 

(i)  Carrying  on  the  vocation  of  a 
minister  of  that  religious  denomination, 
or 

(ii)  At  the  request  of  the  organization, 
working  in  a  professional  capacity  in  a 
reUgious  vocation  or  occupation  for  that 
organization,  or 

(iii)  At  the  request  of  the  organization, 
working  in  a  religious  vocation  or 
occupation  for  the  organization,  or  for  a 
bona  fide  organization  which  is 
affiUated_with  the  religious 
denomination  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  . 
of  1986; and 

(4)  The  aUen  is  seeking  to  enter  the 
Unh/^d-^^es  for  a  period  not  to  exceed 
5  years  to  p^orm  the  activities 
described  in  paragraph  (3)  of  this 
section;  or 

(5)  The  alien  is  the  spouse  or  child  of 
an  alien  so  classified  and  is 
accompanying  or  following  to  join  the  . 
principal  alien. 

(b)  ReUgious  denomination.  A 
reUgious  denomination  is  a  reUgious 
group  or  community  of  believers. 
Among  the  factors  that  may  be 
considered  in  determining  whether  a 
group  constitutes  a  bona  fide.  reUgious 
denomination  are  the  presence  of  some 
form  of  ecclesiastical  government,  a 
recognized  creed  and  form  of  worship, 

a  formal  code  of  doctrine  and  discipline, 
reUgious  services  and  ceremonies, 
established  places  of  religious  worship, 
and  religious  congregations.  For 
purposes  of  this  definition,  an 
interdenominational  religious 
organization  which  is  exempt  fit)m 
taxation  pursuant  to  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986  will 
be  treated  as  a  reUgious  denomination. 

(c)  Bona  fide  nonprofit  religious 
organization  in  the  United  States.  For 
purposes  of  this  section,  a  bona  fide 
nonprofit  reUgious  organization  is  an 
organization  exempt  from  taxation  as 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  as  it 
relates  to  reUgious  organizations,  or  one 
that  has  never  sought  such  exemption 
but  estabUshes  to  the  satisfaction  of  the 
consular  officer  that  it  would  be  eligible 
therefore  if  it  had  appUed  for  tax  exempt 
status. 

(d)  Bona  fide  organization  which  is 
affiliated  with  the  religious 
denomination.  A  bona  fide  organization 
affiUated  with  the  religious 
denomination  is  an  organization  which 
is  both  closely  associated  with  the 
reUgious  denomination  and  exempt 
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from  taxation  as  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986,  as  it  relates  to  religious 
organizations. 

(e)  Minister  of  reUgion.  A  minister  is 
an  individual  who  is  duly  authorized  by 
a  recognized  religious  denomination  to 
conduct  religious  worship  and  to 
perform  other  duties  usuaUy  performed 
by  authorized  members  of  the  clergy  of 
that  religion.  A  minister  does  not 
include  a  lay  preacher  who  is  not 
authorized  to  perform  such  duties.  In  all 
cases,  there  must  be  a  reasonable 
connection  between  the  activities 
performed  and  the  reUgious  calling  of  a 
minister. 

(f)  Professional  capacity.  Workingin a 
professional  capacity  means  engaging  in 
an  activity  in  a  religious  vocation  or 
occupation  which  is  defined  by  INA 
101(a)(32)  or  for  which  the  minimum  of 
a  United  States  baccalaureate  degree  or 
a  foreign  equivalent  degree  is  required 
for  entry  into  that  field  of  endeavor. 

(g)  Religious  occupation.  A  religious 
occupation  is  the  habitual  employment 
or  engagement  in  an  activity  which 
relates  to  a  traditional  religious 
function.  Examples  of  individuals  in 
religious  occupations  include,  but  are 
not  limited  to  litiugical  workers, 
religious  instructors,  (eligious    ■ 
counselors,  cantors,  catechists,  workers 
in  religious  hospitals  or  religious  health 
care  facilities,  missionaries,  religious 
translators,  or  religious  broadcasters. 
This  group  does  not  include  janitors, 
meiintenance  workers,  clerks,  fund 
raisers,  or  persons  solely  involved  in  the 
soUcitation  of  donations. 

(h)  Religious  vocation.  A  religious 
vocation  is  a  calling  to  religious  life 
evidenced  by  the  demonstration  of 
commitment  practiced  in  the  religious 
denomination,  such  as  the  taking  of 
vows.  Examples  of  individuals  with  a 
reUgious  vocation  include,  but  are  not 
limited  to  nuns,  monks,  and  religious 
brothers  and  sisters. 

(i)  Alien  not  entitled  to  classification 
under  INA  101(a)(15)(R).  An  alien  who 
has  spent  5  years  in  the  United  States 
under  INA  101(a)(15)(R)  is  not  entitled 
to  classification  and  visa  issuance  under 
that  section  imless  the  alien  has  resided 
and  been  physically  present  outside  the 
United  States,  except  for  brief  visits  to 
the  United  States  for  business  or 
pleasure,  for  the  immediate  prior  year. 

Dated:  August  9, 1995. 
Diane  Dillard, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

(FR  Doc.  95-20139  Filed  8-14-95;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

NUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  and 
Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  September 
1995,  and  to  multiemployer  plans  with 
valuation  dates  in  September  1995.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  September  1995  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  (29 
CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal"(29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  rV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  Under  ERISA  section  4041(c), 
all  single-employer  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
Uabilities,"  i.e.,  aU  benefits  provided 
under  the  plain  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 


terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
UabiUties,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  imderfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a).  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
imderfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  liunp  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  September  1995  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  September  1995. 

For  annuity  benefits,  the  interest  rates 
will  be  6.40%  for  the  first  20  years 
foUowing  the  valuation  date  and  5.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  5.00%  for 
the  period  during  which  benefits  are  in 
pay  status,  4.25%  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit's  placement  in  pay  status.  The 
above  annuity  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  August  1995)  of  .20  percent  for 
the  first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged.  The 
liunp  sum  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  August  1995)  of  .25  percent  of 
the  period  during  which  benefits  are  in 
pay  status  and  the  seven  years  direcUy 
preceding  that  period.  They  are 
otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
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the  PBGC  publishes  its  interest 
assumptions  each  month  regeirdless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assiunptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  acciu'ately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  September 
1995,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  September 
1995.  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  a^ect  in  a  material  way  the 
economy,  a  spector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conunimities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 


budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— {AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority.  29  U.S.C.  1301(a).  1302(b)(3), 
1341.  1344, 1362. 

2.  ]n  appendix  B,  Rate  Set  23  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Table  I 

(Lump  sum  valuations] 


Appendix  B  to  Part  2619 — Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v**""  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  siuns  (including  the  retiun  of 
accumulated  employee  contributions 
upon  death),  the  PBGC  shall  employ  the 
value  of  i,  set  out  in  Table  I  hereof  as 
follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  pay  status  on  the  valuation  date, 
the  inunediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<ni),  interest  rate  ii  shall  apply  from 
the  valuation  date  for  a  period  of  y 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  n/ 
y<ni+n2),  interest  rate  12  shall  apply 
bom  the  valuation  date  for  a  period  of 
y-Hi  years,  interest  rate  i/  shall  apply 
for  the  following  n/  years;  thereafter  die 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
<y<n/+n2),  interest  rate  j^  shall  apply 
from  the  valuation  date  for  a  period  of 
y-  ni  -  nz  years,  interest  rate  12  shall 
apply  for  the  following  n2  years,  interest 
rate  J;  shall  apply  for  the  following  n/ 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


Rate  set 


For  plans  with  a  valu- 
ation date 


On  or 
after 


Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities 
(percent) 


n, 


rb 


23 


9-1-95      10-1-95 


5.00 


4.25 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  valqe  of  interest 
factors  of  the  form  V "  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  J,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
-  after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  in  12,  *   *   * , 
and  referred  to  generally  as  i,)  assumed 


to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date. 
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Table  I 

[Lump  sum  valuations] 


For  valu- 
ation dates 
occurring  in 
the  month — 


The  values  of  i,  are 


fort  = 


fort 


September  1995 


.0640 


1-20 


.0575 


>20 


PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D),  1441(b)(1). 

4.  In  appendix  B.  Rate  Set  23  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II.  as  set  forth  below.  The 
introductory  text  of  both  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2676 — Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  Vo'"  (as  defined  in 


§  2676.13(b)(1))  for  purposes  of  applying 
the  formula  set  forth  in  §  2676.13  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  sums,  the  PBGC  shall  use  the 
values  of  /,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I 
shall  be  used  by  the  PBGC  to  calculate 
benefits  payable  as  lump  sum  benefits 
as  follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<n/),  interest  rate  i/  shall  apply  from 
the  valuation  date  for  a  period  of  y 

TABLE  I 

[Lump  sum  valuations] 


years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<ni+n2),  interest  rate  iz  shall  apply 
fi^m  the  valuation  date  for  a  period  of 
y-ni  years,  interest  rate  //  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/+n2),  interest  rate  ij  shall  apply 
fitim  the  valuation  date  for  a  period  of 
y  -  ni-n2  years,  interest  rate  i^  shall 
apply  for  the  following  n^  years,  interest 
rate  ii  shall  apply  for  the  following  m 
years;  thereafter  the  immediate  aimuity 
rate  shall  apply. 


Rate  set 


For  plans 
with  a  valu- 
ation date 

On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


13. 


ni 


th 


23 


9-1-95 


10-1-95 


5,00 


4.25 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  V  "  (as  defined  in 
§  2676.13(b)(1))  for  piuposes  of  applying 
the  formulas  set  forth  in§2676.13(b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  i,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  //.  j^.  *     *     *, 
and  referred  to  generally  as  jV)  assumed 

Table  II 

[Annuity  valuations] 


to  be  in  effect  between  specified 
aimiversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date. 


'  For  valuation  dates  occurring  in  the  month— 


The  values  of  i,  are: 


forf  = 


forf. 


lorf. 


September  1995 


.0640 


1-20 


.0575 


>20 


N/A 


N/A 


\ 


J 
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Issued  in  Washington,  DC,  on  this  8th  day 
of  August  1995. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  95-20141  Filed  8-14-95;  8:45  am] 

HLUNQ  CODE  7706-O1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Alabama  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSKf), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving^  proposed 
amendment  to  the  Alabama  abandoned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Alabama  plan") 
imder  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Alabama  proposed  revisions  and 
additions  to  its  plan  pertaining  to 
contractor  bidder  eligibility  screening, 
exclusion  of  certain  noncoal  sites  from 
reclamation,  requirement  of  form 
submission  upon  project  completion, 
and  removal  of  fourth  priority  for 
noncoal  reclamation  sites.  The 
amendment  is  intended  to  revise  the 
Alabama  plan  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

EFFECTIVE  DATE:  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Jackson,  Jr.,  Director,  Birmingham 
Field  Office,  OSM,  135  Gemini  Circle, 
Suite  215,  Birmingham,  Alabama  35209, 
Telephone:  (205)  290-7287. 
SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Afabama  Plan, 
n.  Submission  of  the  Prop>osed  Amendment, 
m.  Director's  Findings. 
rV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Alabama  Plan 

On  May  20. 1982,  the  Secretary  of  the 
Interior  approved  the  Alabama  plan. 
Background  information  on  the 
Alabama  plan,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  approval  of  the  plan  can  be 
foimd  in  the  May  20, 1982,  Federal 
Register  (47  FR  22062).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  amendments  to  the  plan 
can  be  found  at  30  CFR  901.25. 


n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  5, 1994 
(Administrative  Record  No.  AL-512). 
Alabama  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA  in  response  to  a  September  2, 
1994,  letter  that  OSM  sent  to  Alabama 
in  accordance  with  30  CFR  884.15(d). 
Alabama  proposed  to  amend  two 
sections  of  its  plan.  At  "Administrative 
and  Management  Structiue  of  the 
Alabama  Abandoned  Mine  Land 
Reclamation  Program  Pursuemt  to  30 
CFR  Part  884.13(d),"  Alabama  proposed 
to  incorporate  a  contractor 
responsibility  requirement  under  OSM's 
Applicant  Violator  System  (AVS)  for  tl^e 
reclamation  of  coal  and  noncoal  sites. 
At  "Ranking  and  Selection  Procedures 
Pixrsuant  to  30  CFR  Part  884.13(c)(2)," 
Alabama  proposed  to  exclude  certain 
noncoal  sites  from  reclamation  and 
require  submission  of  form  OSM-76 
upon  project  completion. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
19, 1994,  Federal  Register  (59  FR 
65287),  and  in  the  same  dociunent 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  January  18, 1995. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
Alabama's  organizational  chart, 
personnel  positions,  identification  of 
agencies,  purchasing  and  procurement 
functions,  resolution  of  audits,  research 
and  development,  ranking  and  selection 
parameters,  site  evaluation,  and  final 
project  selection. 

OSM  notified  Alabama  of  these 
concerns  by  letter  dated  March  1, 1995 
(Administrative  Record  No.  AL-0534). 
By  letters  dated  March  27, 1995 
(Administrative  Record  No.  AL-0535) 
and  April  18, 1995  (Administrative 
Record  No.  AL-0539),  Alabama 
responded  to  OSM's  concerns  by 
submitting  additional  explanatory 
information  and  revisions  to  its 
proposed  plan  emiendment. 

Alabama  proposed  additional 
revisions  to  its  administrative  and 
management  structure  and  ranking  and 
selection  procedures  which  are 
intended  to  clarify  its  personnel 
positions  and  organizational  structure 
and  its  procedure  for  the  prioritization 
and  selection  of  projects. 

Because  the  additional  explanatory 
information  and  revisions  submitted  by 
Alabama  merely  clarified  the  provisions 
of  the  proposed  plan  amendment,  OSM 
did  not  reopen  the  pubUc  comment 
period. 


ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  &t)m 
this  amendment. 

1.  Procedures  for  Ranking  and 
Selecting  Abandoned  Mine  Land 
Reclamation  Projects 

A.  Preliminary  Site  Evaluation. 
Alabama  is  proposing  to  revise  its 
ranking  and  selection  procedures  for 
abandoned  mine  land  (AML) 
reclamation  projects.  Specifically,  at 
section  n(B)2d,  Alabama  is  proposing  to 
delete  the  requirement  that  a  project  be 
evaluated  according  to  whether  or  not  it 
will  be  designated  a  "Research  and 
Demonstration  Project"  to  develop  new 
technology.  At  section  II(B)3d,  Alabama 
is  proposing  to  delete  priority  4 — 
Research  and  Development,  and  at 
section  n(B)3j,  it  is  proposing  to  delete 
priority  10— ^PubUc  FaciUties  (Non- 
Coal). 

Section  403(a)  of  SMCRA  defines  the 
priorities  for  the  expenditures  of 
moneys  on  eligible  lands  and  waters 
which  were  mined  for  coal  or  affected 
by  such  mining.  As  amended  by  the 
Energy  Policy  Act  of  1992,  this  section 
no  longer  authorizes  funding  of  a 
resecirch  and  development  priority. 
Sections  411(c)  and  (e)  of  SMCRA 
define  the  priorities  for  non-coal  sites. 
The  Director  finds  that  the  proposed 
deletions  at  sections  n(B)2d,  II(B)3d, 
and  lI(B)3j  do  not  render  the  Alabama 
program  less  effective  than  sections 
403(a)  and  411(c)  and  (e)  of  SMCRA. 

B.  Intensive  Site  Evaluation.  At 
section  11(D),  Alabama  is  proposing  to 
modify  its  site  parameters  to  correspond 
with  the  current  list  of  resource  values 
reviewed  imder  the  National 
Environmental  PoUcy  Act,  adding  the 
noise  and  topography  parameters. 

The  Federal  regulations  at  30  CFR 
884.13(c)  reqtiire  that  the  State  provide 
a  description  of  the  policies  and 
procedures  it  will  follow  in  conducting 
the  reclamation  program.  The  Director 
finds  the  proposed  revisions  at  section 
11(D)  to  be  consistent  with  the  Federal 
regulations  at  30  CFR  884.13(c)  and  not 
inconsistent  with  section  403(a)  of 
SMCRA. 

C.  Exclusion  of  Certain  Noncoal 
Reclamation  Sites.  At  section  11(F), 
Alabama  is  proposing  to  add  a  new 
section — Exclusion  of  Certain  Noncoal 


Federal  Register  /  Vol.  60.  No.  157  /  Tuesday.  August  15,  1995  /  Rules  and  Regulations      42041 


Reclamation  Sites — which  provides  that 
money  from  the  AML  reclamation  fimd 
not  be  used  for  the  reclamation  of  sites 
and  areas  designated  for  remedial  action 
piusuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  or  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 

The  Director  finds  that  the  proposed 
addition  at  section  11(F)  is  substantively 
identical  to  and  therefore  no  less 
effective  than  section  411(d)  of  SMCRA. 

D.  Consultation.  At  section  II(G)6, 
Alabama  is  proposing  to  add  to  its 
consultation  list  regional  planning  and 
development  districts  affected  by 
individual  projects  and  deleting  the 
Alabama  Department  of  Economic  and 
Commimity  Affairs. 

The  Federal  regulations  at  30  CFR 
884.13(c)(3)  and  .i(c)(7)  require  that  the 
State  provide  procediu^s  for  pubUc 
participation  and  involvement  in  the 
State  reclamation  program.  The  Director 
finds  the  proposed  revisions  at  section 
n(G)6  to  be  not  inconsistent  with  the 
Federal  regulations  at  30  CFR 
884.13(c)(3)  and  (c)(7). 

E.  Completion  Report.  At  section  11(1), 
Alabama  is  adding  the  requirement  that 
Form  OSM-76,  "Abandoned  Mine  Land 
Problem  Area  Description,"  be 
submitted  upon  project  completion. 

The  Federal  regulations  at  30  CFR 
884.13(c)  require  that  the  State  describe 
the  policies  and  procedure^^o  be 
followed  in  conducting'^e  reclamation 
program.  The  Director  finds  the 
proposed  addition  at  section  n(I)  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  884.13(c)  and  30  CFR 
886.23(c). 

2.  Administrative  and  Management 
Structure 

A.  Personnel.  At  section  1(C).  Alabama 
is  proposing  to  revise  its  listing  of  job 
titles  to  include  "Abandoned  Mine  Land 
Chief  Planner"  and  delete  "Right-of- 
Way  Speciahst  III."  Other  minor 
changes  to  its  job  classification  system 
have  also  been  made. 

B.  Personnel  Policies.  At  section  III, 
Alabama  is  proposing  to  revise  its 
personnel  pohdes  to  make  non- 
substantive wording  changes. 

C.  Purchasing  ana  Procurement 
Policies.  At  section  V,  Alabama  is 
proposing  to  require  that  to  receive 
AML  funds  for  coal  or  noncoal 
reclamation,  every  successful  bidder  for 
an  AML  contract  must  be  ehgible  imder 
30  CFR  773.15(b)(1)  (Review  of 
Violations)  at  the  time  of  contract  award 
to  receive  a  permit  or  conditional  permit 
to  conduct  siu'face  coal  mining 
operations.  Bidder  eUgibility  must  be 
confirmed  by  OSM's  AVS. 


The  Federal  regulations  at  874.16  and 
875.20  require  that  successful  bidders 
for  an  ANfl^  contract  must  be  eligible 
under  30  CFR  773.15(b)  at  the  time  of 
contract  award  to  receive  a  permit  to 
conduct  surface  coal  mining  operations. 
Bidder  eligibility  must  be  confirmed  by 
OSM's  AVS  for  each  contract  to  be 
awarded.  The  Director  finds  the  changes 
at  sections  I  and  III  are  consistent  with 
requirements  found  at  30  CFR 
884.13(d)(2)  and  (3).  The  Director  finds 
the  proposed  revisions  at  section  V  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  874.16  and  875.20. 

IV.  Summary  and  Disposition  of 
Comments 


Public  Comments 

The  Director  soUcited  public 
comments  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment.  No  pubUc  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  pubfic 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Piusuant  to  884.14(a)(2)  and 
884.15(a),  the  Director  solicited 
comments  on  the  proposed  amendment 
fi"om  various  other  Federal  agencies 
writh  an  actual  or  potential  interest  in 
the  Alabama  plan.  The  Department  of 
the  Interior,  Bureau  of  Mines;  the 
Department  of  the  Army,  Corps  of 
Engineers;  and  the  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  concurred  without 
comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  solicited  the  written 
conciurence  of  the  Administrator  of  the 
EPA  with  respect  to  those  provisions  of 
the  proposed  plan  amendment  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
or  the  Clean  Water  Act  (33  U.S.C.  1252 
et  seq.).  None  of  the  revisions  that 
Alabama  proposed  to  make  in  its 
amendment  pertain  to  air  or  water 
quahty  standards.  Therefore,  no 
response  was  received  fi-om  EPA, 
neither  was  one  necessary. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  plan 
amendment  as  submitted  by  Alabama 
on  December  5. 1994.  and  as  revised  on 
March  27. 1995.  and  April  18. 1995. 


VI.  Procedural  Determinations. 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to^e  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
,  actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  aj-e  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  fi-om  compliance  with  the 
National  Environmental  Poficy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq4.  The  submittal  which 
is  the  subject  to  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
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determination  as  to  whether  this  rule 
would  have  a  signiHcant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  in  the  analysis  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  3, 1995. 
Brent  Wahlqukt, 

Regional  Director  Mid-Continent  Regional 
Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  901— ALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  901.25  is  amended  to  add 
paragraph  (e)  to  read  as  follows: 

§  901 .25    Amendment  to  approved  Alal>ama 
abandoned  mine  land  reclamation  plan. 

«         *         *         *        * 

(e)  The  Alabama  amendment 
pertaining  to  the  Alabama  abandoned 
mine  land  reclamation  plan,  as 
submitted  to  OSM  on  December  5, 1994, 
and  revised  on  March  27, 1995,  and 
April  18, 1995,  is  approved  effective 
August  15, 1995. 

[FR  Doc.  95-19981  Filed  8-14-95;  8:45  am] 
MJJNQ  CODE  4310-08-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  0 

Department  of  ttte  Treasury  Employee 
Rules  of  Conduct 

AGENCY:  Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  On  Thursday,  June  1, 1995, 
the  Department  of  the  Treasury 
published  the  Employee  Rules  of 
Conduct  as  an  interim  rule.  The  rule 
became  effective  upon  publication  and 
comments  were  invited  from  the  public 
imtil  July  3, 1995.  The  Department  did 
not  receive  any  comments  on  the 
interim  rule.  Accordingly,  the 
Department  adopts  the  interim  rule  as  a 
final  rule  without  amendment. 
EFFECTIVE  DATE:  This  rule  is  effective  as 
a  final  rule  on  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McHale,  Henry  H.  Booth,  or 
R.  Peter  Rittling.  Office  of  the  Assistant 
General  Counsel  (General  Law  and 


Ethics),  Department  of  the  Treasury, 
telephone  (202)  622-0450,  FAX  (202) 
622-1176.  e-mail 
Peter.Rittling@treas.sprint.com. 

SUPPLEMENTARY  INFORMATION: 

I.  Matters  of  Regulatory  Procedure 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  is  limited  to  agency 
organization,  management  and 
personnel  matters;  therefore,  it  is  not 
subject  to  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  only  Federal  employees. 

List  of  Subjects  in  31  CFR  Part  0 

Government  employees. 

Dated:  August  8, 1995. 
Edward  S.  Knight, 
General  Counsel,  Department  of  the  Treasury. 

PART  0— DEPARTMENT  OF  THE 
TREASURY  EMPLOYEE  RULES  OF 
CONDUCT 

The  interim  rule  revising  31  CFR  Part 
0  which  was  pubUshed  at  60  F.R.  28535, 
on  June  1, 1995.  is  adopted  as  a  final 
rule  without  change. 

Authority:  5  U.S.C  301. 
[PR  Doc.  95-19990  Filed  8-14-95;  8:45  am] 

BILUNQ  COOE  M10-2S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH40-1 -6784a;  AD-FRL-5276-7] 

Approval  and  Promulgation  of  Small 
Business  Assistance  Program;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Ohio  for  the 
purpose  of  establishing  a  Small 
Business  Assistance  Program  (SBAP). 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  the  Federal 
mandate,  foimd  in  section  507  of  the 
Clean  Air  Act  (CAA),  to  ensure  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA. 

DATES:  This  action  will  be  effective 
October  16, 1995  unless  notice  is 


received  by  September  14, 1995,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section.  United  States  Envirorunental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Siunmerhays,  Regulation  Development 
Branch.  Regulation  Development 
Section  (AR-18J).  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  telephone  (312) 
886-6067. 

SUPPLEMENTARY  INFORMATION: 

L  Backgroiuid 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses,  both  to  provide  for 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  in  the  areas 
in  which  they  are  located  and  to  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Assistance  Program  (SBAP) 
and  submit  this  SBAP  as  a  revision  to 
the  Federally  approved  SIP.  In  addition, 
the  CAA  directs  the  USEPA  to  oversee 
these  small  business  assistance 
programs  and  report  to  Congress  on 
their  implementation. 

The  requirements  for  establishing  a 
SBAP  are  set  out  in  section  507  of  the 
CAA.  In  January  1992,  USEPA  issued 
Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
Amendments,  in  order  to  delineate  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 
This  guidance  specifies  that  the  State 
submittal  must  provide  for  each  of  the 
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following  SBAP  elements:  (1)  the 
establishment  of  a  SBAP  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

Ohio's  initial  submittal  addressing 
SBAP  requirements  was  a  commitment 
and  schedule  submitted  to  USEPA  on 
January  8, 1993.  More  complete 
descriptions  of  the  planned  program 
were  submitted  on  November  10, 1993, 
and  May  17, 1994.  USEPA  expressed 
concern  that  Ohio  was  including 
unacceptable  provisions  for 
confidentiality  of  emissions  data.  After 
considerable  discussion  of  this  issue, 
USEPA  issued  revised  guidance  on 
August  12, 1994,  providing  two  new 
alternatives  by  which  sources  would  not 
be  "penalized"  (via  added  enforcement 
action  or  adverse  publicity)  for  seeking 
SBAP  assistance  and  yet  by  which 
appropriate  enforcement  under  Sections 
113  and  114  may  properly  proceed. 
Ohio  submitted  a  further  refinement  of 
its  SBAP  in  accordance  with  this  policy 
on  May  4, 1995.  The  following  section 
evaluates  whether  these  submittals 
satisfy  the  requirements  for  SBAP 
programs. 

n.  Evaluation  of  State  Submittals 

A.  Assistance  to  be  Provided  to  Small 
Businesses 

Six  of  the  seven  requirements  set  forth 
in  section  507(a)  specify  types  of 
assistance  that  the  State  must  provide  to 
have  an  approvable  SBAP.  (The  seventh 
requirement  of  section  507(a), 
establishment  of  an  Ombudsman  office, 
is  discussed  in  the  next  section.)  (1)  The 
State  must  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act;  (2)  The 
State  must  establish  adequate 
mechanisms  for  assisting  small  business 
stationary  sources  with  pollution 
prevention  and  accidental  release 
detection  and  prevention,  including 
providing  information  concerning 
alternative  technologies,  process 
changes,  products  and  methods  of 
operation  that  help  reduce  air  pollution; 
(3)  The  State  must  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 


sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  maimer;  (4)  The 
State  must  develop  adequate 
mechanisms  to  assure  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  Act  in 
such  manner  and  form  as  to  assure 
reasonably  adequate  time  for  such 
sources  to  evaluate  compliance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standards  issued 
under  the  Act;  (5)  The  State  must 
develop  adequate  mechanisms  for 
informing  small  business  stationary 
sources  of  their  obligations  under  the 
Act,  including  mechanisms  for  referring 
such  sources  to  qualified  auditors  or,  at 
the  option  of  the  State,  for  providing 
audits  of  the  operations  of  such  sources 
to  determine  compliance  with  the  Act; 
and  (6)  The  State  must  develop 
procedures  for  consideration  of  requests 
&x)m  a  small  business  stationary  source 
for  modification  of  (a)  any  work  practice 
or  technological  method  of  compliance, 
or  (b)  the  schedule  of  milestones  for 
implementing  such  work  practice  or  " 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capability  of  any  such  small  business 
stationary  source. 

Ohio's  submittals  specify  suitable 
mechanisms  its  SBAP  will  use  to  be  able 
to  satisfy  these  requirements.  Ohio  is 
operating  its  SBAP  as  part  of  the 
Division  of  Air  Pollution  Control  of  the 
Ohio  Environmental  Protection  Agency 
(OEPA).  As  a  result,  SBAP  staff  will 
have  direct  access  to  the  expertise  of 
OEPA  staff  in  order  to  provide  small 
businesses  the  information  on 
compliance  techniques,  applicable 
requirements,  technical  information  on 
efficient  and  effective  means  of 
achieving  compUance,  pollution 
prevention  opportunities,  and  other 
information  small  businesses  need  to 
achieve  and  maintain  compliance.  The 
SBAP  will  also  provide  audits  where 
appropriate. 

B.  Ombudsman. 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  Ohio  has  established 
an  Ombudsman's  office  at  the  Ohio  Air 
Quality  Development  Authority 
(OAQDA).  The  OAQDA  is  a  financing 
agency  for  industries  that  are  trying  to 
meet  pollution  control  requirements.  It 
was  established  by  the  Ohio  General 
Assembly  in  1970  as  an  independent 
organization.  OAQDA 's  current  work 
has  given  it  expertise  in  complicated 
technical  issues.  The  OAQDA  has  hired 


personnel  to  develop  and  execute  the 
prograin  and  will  implement  the 
functions  set  forth  in  USEPA's 
guidance. 

C.  Compliance  Advisory  Panel. 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  ov«iers  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owmers,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  committed  to  establish  a  CAP 
according  to  the  methods  set  forth  in 
section  507(e)  of  the  CAA. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to 
USEPA  concerning  the  SBAP's 
adherence  to  the  principles  of  the 
Paperwork  Reduction  Act,  the  Equal 
Access  to  Justice  Act,  and  the 
Regulatory  Flexibility  Act ';  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  committed  to  meet 
these  requirements  by  establishing  the 
Panel  and  assigning  the  Panel  functions 
as  set  forth  in  section  507(e)  of  the  CAA. 

D.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

1.  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

2.  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

3.  Is  not  a  major  stationary  source; 

4.  Does  not  emit  50  tons  per  year  (tpy) 
or  more  of  any  regulated  pollutant;  and 

5.  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Ohio  defines  the  number  of 
employees  on  a  full-time  equivalent 
basis,  which  results  in  availability  of 
small  business  assistance  to  slightly 
more  companies  than  would  be  the  case 
with  a  definition  on  a  number  of  people 
employed  basis. 


>  Section  S07(e)(l)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  SBAP  must  merely  require  the  CAP 
to  report  on  whether  the  SBAP  is  adhering  to  the 
general  principles  of  these  Federal  statutes. 
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USEPA  permits  States  to  grant  SBAP 
eligibility  to  sources  that  do  not  meet 
the  criteria  of  sections  507(c)(1)  (C).  p), 
and  (E)  of  the  CAA  but  do  not  emit  more 
than  100  tpy  of  all  reg\ilated  pollutants. 
Ohio  has  chosen  to  grant  such  eligibility 
if  its  resources  are  underutilized. 

USEPA  also  permits  States  to  exclude 
from  the  small  business  stationary 
source  definition,  after  consultation 
with  the  USEPA  and  the  Small  Business 
Administration  Administrator  and  after 
providing  notice  and  opportimity  for 
public  comment,  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA.  Ohio's  plan 
contains  provisions  to  exclude  such 
sources. 

E.  Schedule 

The  State  submitted  a  detailed 
schedule  for  implementation  of  its 
SBAP,  including  milestones  for 
adoption  of  legislation,  adoption  of  SIP 
elements,  hiring  of  staff,  and  other 
actions  necessary  to  initiate  SBAP 
operations.  These  dates  have  now 
passed,  and  Ohio  has  completed  its 
commitments  sufficiently  to  begin 
providing  assistance  to  small 
businesses. 

F.  (Confidentiality 

An  important  issue  for  SBAPs  in 
general,  and  Ohio's  SBAP  in  particular, 
is  the  extent  to  which  the  State  may 
promise  sources  seeking  SBAP 
assistance  that  the  information  the  State 
obtains  will  be  kept  confidential.  On  the 
one  hand,  sources  may  choose  not  to 
seek  the  benefits  of  SBAP  assistance 
without  being  assured  that  they  will  not 
be  penalized  for  seeking  that  assistance, 
whether  by  becoming  subject  to 
enforcement  action  that  they  would  not 
otherwise  have  encoimtered  or  by 
receiving  adverse  publicity  for 
noncomphance.  On  the  other  hand. 
Section  114  of  the  CAA  specifically 
provides  that  emissions  data  shall  not 
be  kept  confidential,  and  a  source  must 
not  be  shielded  from  enforcement  action 
simply  by  having  requested  SBAP 
assistance. 

A  review  by  USEPA  of  earlier  Ohio's 
SBAP  submittals,  documented  in  a 
technical  support  dociunent  dated  April 
21, 1994,  concluded  that  Ohio's 
legislation  and  program  description 
granted  excessive  confidentiality, 
including  confidentiality  of  emissions 
data,  and  thereby  contravened  Section 
114  of  the  CAA  and  USEPA's  guidance 
on  the  proi)er  balance  between 
confidentiality  and  enforcement.  After 
further  consideration  of  the 
confidentiality  issue.  USEPA 


established  a  revised  policy  on  this 
issue  by  a  memorandum  dated  August 
12, 1994.  The  revised  policy  provides 
two  new  options  designed  to  balance 
the  needs  of  sources  (which  need  to 
believe  they  will  not  be  penalized  for 
seeking  SBAP  assistance)  with  the  needs 
of  USEPA's  enforcement  and 
comphance  assurance  program.  The  first 
option  under  the  revised  policy,  labeled 
the  "correction  period  option,"  allows 
States  in  specified  circiunstances  to  give 
small  businesses  up  to  90  days  to 
correct  violations  discovered  during 
SBAP  assistance.  The  second  option, 
labeled  the  "confidentiality  option," 
allows  States  with  separation  between 
their  SBAP  and  their  enforcement 
program  to  have  the  SBAP  keep  the 
identity  of  noncomplying  sources 
confidential,  though  the  SBAP  is  to 
provide  statistical  and  other  siunmary 
information  to  the  enforcement 
program,  and  the  State  is  to  retain  the 
option  of  taking  enforcement  action 
considering  whether  SBAP  participation 
reflects  good  faith  effort  to  achieve 
compliance. 

Ohio  has  adopted  the  "confidentiality 
option."  In  its  description  of  its  SBAP, 
by  memorandum  dated  April  27, 1995, 
Ohio  uses  language  very  similar  to  that 
given  in  USEPA's  policy  to  describe 
how  it  will  handle  information  obtained 
as  a  result  of  SBAP  assistance.  Ohio's 
SBAP  "will  keep  confidential 
information  regarding  violations 
detected  in  the  program,  including 
names  and  locations  of  businesses,  [but] 
will  provide  emissions  data  and  general 
statistical  information  such  as  the  types 
of  noncompliance  being  encountered." 
In  addition,  the  State  reserves  the  right 
to  conduct  follow-up  audits  to  assess 
program  effectiveness.  At  the  same  time. 
Ohio's  SBAP  description  states  that 
"[Ohio's]  enforcement  program  is  not 
prohibited  from  taking  action  against 
small  businesses  who  are  receiving 
SBAP  assistance.  However,  considering 
that  [enforcement  staff]  are  granted 
enforcement  discretion,  the  enforcement 
program  may  consider  a  company's 
good  faith  efforts  to  achieve  compliance 
by  participating  in  the  SBAP  as  a 
mitigating  factor  in  determining  the 
appropriate  enforcement  response  or 
civil  penalty."  The  description 
concludes  that  "The  SBAP  will  act 
independently  of  [Ohio's]  enforcement 
program"  but  will  work  with  the 
enforcement  program  to  seek 
consistency  in  the  compliance  advice 
given.  Thus,  Ohio's  provisions  on 
confidentiality  are  fully  consistent  with 
USEPA's  revised  policy. 


s. 


m.  Final  Action 

USEPA  concludes  that  Ohio's  SBAP 
submittals  fuUy  satisfy  the  requirements 
of  Section  507  of  the  CAA.  Because 
USEPA  considers  the  action 
noncontroversial  and  routine,  USEPA  is 
taking  final  action  to  approve  these 
submittals  without  prior  proposal.  This 
action  will  become  effective  on  October 
16. 1995.  unless  notice  is  received  by 
September  14. 1995  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  ff  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signat\u«  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  boia  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA  is  approving  a  State  program 
created  for  the  purpose  of  assisting 
small  businesses  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses: 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  State. 
Therefore,  because  USEPA's  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected.  In  addition,  the 
statutory  and  regulatory  requirements  at 
issue  in  this  action  were  in  effect  prior 
to  January  1. 1996,  and  are  thus  not 


subject  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Unfunded 
Mandates  Act),  signed  into  law  on 
March  22, 1995. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  16. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  wdthin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Small  business 
asisistance  program. 

Dated:  July  28, 1995. 
William  E.  Muno, 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— {Amended] 

2.  Section  52.1889  is  added  to  read  as 
follow^: 

§  52.1889    Small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program. 

The  Ohio  program,  submitted  as  a 
requested  revision  to  the  Ohio  State 
Implementation  Plan  on  May  17, 1994, 
and  May  4, 1995,  satisfies  the 
requirements  of  section  507  of  the  Clean 
Air  Act. 

[FR  Doc.  95-20019  Filed  8-14-95;  8:45  am] 
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40  CFR  Part  70 
[OHGOI;  FRL-527&-9] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Penmits  Program;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 

SUMMARY:  The  EPA  is  fully  approving 
the  operating  permits  program 


submitted  by  the  State  of  Ohio  for  the 
purpose  of  complying  with  Federal 
requirements  for  an  approvable  State 
program  to  issue  operating  permits  to  all 
major  stationary  sources;  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  October  1. 1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  aire  available  for  inspection 
during  normal  business  hours  at  tiie 
following  location:  EPA  Region  5.  Air 
and  Radiation  Division  (AR-18J),  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pak,  EPA  Region  5,  Air  and 
Radiation  Division  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  (312)  886-1497. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act  ("the 
Act")  and  implementing  regulations  at 
40  Code  of  Federal  Regulations  (CFR) 
Part  70  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15, 1993,  and  that 
EPA  act  to  approve  or  disapprove  each 
program  vdthin  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  two  years.  U  EPA 
has  not  fully  approved  a  program  by  two 
years  after  the  November  15, 1993  date, 
or  by  the  end  of  an  interim  program,  it 
must  establish  and  implement  a  Federal 
program. 

On  April  13, 1995,  EPA  proposed  full 
approval  of  the  operating  permits 
program  for  the  State  of  Ohio.  See  60  FR 
18790.  EPA  received  comments  fix»m 
two  organizations  on  the  proposal  and 
is  responding  to  the  comments  below. 
EPA  has  also  compiled  a  Technical 
Support  Document  responding  to  the 
comments.  In  this  notice,  EPA  is  taking 
final  action  to  promulgate  full  approval 
of  the  operating  permits  program  for  the 
State  of  Ohio. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Subm,ission 

On  April  13, 1995,  EPA  proposed  full 
approval  of  the  operating  permits 
program  for  the  State  of  Ohio.  The 
program  elements  and  issues  discussed 
in  the  proposal  are  unchanged  since  the 
original  analysis  in  the  proposal  and  the 


program  continues  to  fully  meet  the 
requirements  of  part  70. 

B.  Response  to  Public  Comments 

EPA  received  comments  from  two 
organizations:  Porter,  Wright,  Morris  & 
Arthur,  submitted  on  behalf  of  the  Ohio 
Chamber  of  Cormnerce,  the  Ohio 
Chemical  Council,  and  the  Printing 
Industry  of  Ohio;  and  Wright-Patterson 
Air  Force  Base  in  Ohio.  Porter.  Wright, 
Morris  &  Arthur  supports  EPA's 
proposed  full  approval.  Wright- 
Patterson  Air  Force  Base  included  a  list 
of  nine  comments  on  the  Ohio  operating 
permits  program.  Responses  to  these 
nine  comments  follow. 

One  of  the  comments  questions  the 
approvability  of  the  Ohio  operating 
permits  program  because  the  electronic 
application  form  currently  being 
developed  by  the  State  is  "noth^g  like" 
the  application  form  that  the  State 
submitted  with  its  program.  The  part  70 
requirements  with  respect  to  application 
forms  deal  with  application  content  and 
not  format.  These  requirements  are 
found  at  section  70.5(c)  and  are  fully 
satisfied  by  the  State's  regulations.  This 
comment  does  not  alter  EPA's  approval 
of  the  Ohio  program  because  the 
commentor  did  not  provide  any 
information  to  indicate  that  the 
electronic  version  of  the  application 
form  is  inconsistent  with  section 
70.5(c),  and  because  the  electronic    - 
application  form  to  which  the 
commentor  refers  has  not  been 
submitted  to  EPA  for  approval  and  is 
not  an  element  of  this  approval. 

Five  of  the  comments  can  be 
categorized  as  inquiries  and  concerns 
with  program  implementation.  These 
comments  do  not  deal  with  program 
approval  requirements  under  part  70 
and  do  not  affect  EPA's  approval  of  the 
Ohio  operating  permits  program.  The 
commentor  should  approach  the  State 
directly  with  these  program 
implementation  questions  and  concerns. 

The  remaining  three  comments 
express  dissatisfaction  with  the  scope  of 
specific  provisions  in  the  State's 
program  and  could  be  considered 
requests  for  EPA  to  broaden  the  scope 
of  the  State's  program;  however,  the 
provisions  that  the  commentor 
references  currently  comply  with  the 
requirements  of  part  70.  In  addition, 
EPA's  role  in  the  approval  process  is  to 
review  and  approve  or  disapprove 
operating  permits  programs  submitted 
by  States  and  not  to  make  revisions  to 
those  programs.  In  any  case,  the 
commentor  should  contact  the  State 
with  requests  for  program  revisions. 
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C  Final  Action 

EPA  is  promulgating  full  approval  of 
the  operating  pennits  program 
submitted  to  EPA  by  the  State  of  Ohio 
on  July  22, 1994,  and  amended  on 
September  12. 1994;  November  21, 
1994;  December  9, 1994;  and  January  5, 
1995.  Among  other  things,  the  State  of 
Ohio  has  demonstrated  that  the  program 
meets  the  minimimi  elements  of  a  State 
operating  permits  program  as  specified 
in  40  OT?  Part  70. 

The  scope  of  the  State's  operating 
permits  program  approved  in  this  notice 
applies  to  all  part  70  soim:es  (as  defined 
in  the  approved  program)  within  the 
State  of  Ohio. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
State  program  for  delegation  of  section 
112  standards  as  promulgated  by  EPA. 
as  they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore.  EPA  is  also 
promulgating  full  approval  under 
section  112(1){5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  full  approval,  includLig  the  two 
public  comments  received  and  reviewed 
by  EPA  on  the  proposal,  are  contained 
in  a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  final  full  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  imder  the  ADDRESSES 
section  of  this  dociunent. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  Part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  miist  select  the  most  cost- 
efiiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1995. 
William  E.  Muno. 

Acting  Regional  Administrator 

40  CFR  Part  70  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  section  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  etseq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Ohio  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Ohio. 

(a)  The  Ohio  Environmental 
Protection  Agency  submitted  on  July  22, 


1994;  September  12, 1994;  November 
21. 1994;  December  9. 1994;  and  January 
5. 1995;  full  approval  effective  on 
October  1.1995. 

(b)  Reserved 
•        •        •        *        • 

(FR  Doc.  95-20169  Filed  8-14-95;  8:45  am) 
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40  CFR  Part  271 

[FRL-5276-6] 

South  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  South  Carohna  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resom-ce  Conservation  and  Recovery 
Act  (RCRA).  South  Carolina's  revisions 
consist  of  certain  provisions 
promulgated  between  July  1, 1984-June 
30.  1991.  found  in  Non-HSWA  Cluster 
I  through  RCRA  Cluster  I.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
South  Carolina's  apphcations  and  has 
made  a  decision,  subject  to  public 
review  and  comment,  that  South 
Carolina's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  South  Carolina's  hazardous 
waste  program  revisions.  South 
Carolina's  applications  for  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  South 
Carolina's  program  revisions  shall  be 
effective  October  16, 1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  South  Carolina's 
program  revision  applications  must  be 
received  by  the  close  of  business. 
September  14. 1995. 
ADDRESSES:  Copies  of  South  Carolina's 
program  revision  applications  are 
available  during  normal  business  hoius 
at  the  following  addresses  for  inspection 
and  copying:  South  Carolina 
Department  of  Health  and 
Environmental  Control.  2600  Bull 
Street.  Columbia.  South  Carolina  29201*. 
U.S.  EPA  Region  4.  Library.  345 
Courtland  Street.  Atlanta.  Georgia 
30365;  (404)  347-4216.  Written 
comments  should  be  sent  to  AlHanke 
at  the  address  listed  below. 


FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Management  Division,  U.S.  EPA 
Region  4,  345  Courtland  Street,' Atlanta, 
Georgia  30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  imder 
Section  3006(b)  of  the  Resolute 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obfigation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
,£md  Sohd  Waste  Amendments  of  1984 
(PubUc  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 


occiu.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  South  Carolina 

South  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  November  22,  1985.  South 
Carolina  has  received  authorization  for 
revisions  to  its  program  on  September 
13, 1987,  and  April  12, 1993.  South 
Carolina  most  recently  received 
authorization  effective  January  30, 1995, 
(59  FR  60910,  November  29.  1994).  On 
August  5, 1994,  South  CaroUna 
submitted  a  program  revision 
application  for  additional  program 
approval  which  addressed  concerns 
with  a  previous  submission.  Today, 
South  Carolina  is  seeking  approval  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21(b)(3). 

EPA  has  reviewed  South  Carolina's 
application  and  has  made  an  immediate 
fbial  decision  that  South  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  South 
CaroUna.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  14, 
1995. 


Copies  of  South  Carolina's  application 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  ADDRESSES 
section  of  this  notice. 

Approval  of  South  Carolina's  program 
revisions  shall  become  effective  October 
16, 1995,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  pubUsh  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

South  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  1. 1984.  and  June  30. 1991. 


Federal  requirement 


CHECKLIST  1 1— Corrections  to  Test  Methods  Manual 


CHECKLIST    14— Oioxin   Waste    Listing   and    Management 
Standards. 


HSWA  or  FR 
notice 


49  FR  47390 


50  FR  1978 


PronHjIgation 


12/4/84 


1/14/85 


State  authority 


SCHWMA  §44-56-30. 
SCHWMA  §44-56-50. 
R.61 -79.260. 

260.11(a). 

260.21. 

260.6(a). 
SCHWMA  §44-56-20(6). 
§44-56-30. 
§44-56-60. 
R.61 -79.261. 

261.5(e)(1He)(2). 

261.7(b)(1). 

261.7(b)(3). 

261.30(d). 

261.31. 

261.33(f). 
Table  1. 
Appendix  VII. 
Appendix  VIM. 
Appendix  X. 
R.61-79.264. 

264.175(c). 

264.175(d). 

264231(a). 

264.231  (b). 

264.259(a). 

264259(b). 

264.283(a). 

264.283(b). 

264.317(a). 
/     264.317(b). 

264.343(a). 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

R.61-79.265. 

265.1(d)(1). 

265.352(a)-(b). 

265.383(a)-(b). 

R.61-79.270. 

270.14(b)(7). 

270.16(a). 

270.17(1). 

270.18(1). 

270.20(i). 

' 

27021(1). 

CHECKLIST  16— Paint  Filter  Test 

50  FR  18370  

04/30/85 

SCHWMA  §44-66-30. 

§44^-56-70. 

R.61-79.264. 

264.13(b)(6). 

264.73(b)(3). 

264.314(c). 
R.61-79.265. 

265.13(b)(6). 
265.73(b)(3). 
265.314(d). 

CHECKLIST  17C— Household  Waste 

50  FR  28702  

7/15/85 

SCHWMA  §44-66-30. 
R.61 -79261. 

•• 

261.4(b)(1). 

CHECKLIST  17D— Waste  Minimization  

50  FR  28702  

7/15/85 

SCHWMA  §44-56-30. 
§44-5e-70. 

i 

§44-56-170. 

R.61 -79.262. 

262.41  (a)(8)-(a)(10). 

R.61-79.264. 

264.70. 

264.73(b)(9). 

R.61-79.270. 

270.30(i)(2). 

270.70(a). 

270.70(c). 

CHECKLIST  17E— Location  Standards  for  Salt  Domes.  Salt 

50  FR  28702  

7/15/85 

SCHWMA  §44-56-30. 

Beds,  Underground  Mines  and  Caves. 

§44-56-60(a-c). 

§44-56-120. 

R.61-79.264. 

- 

264.18(C). 
R.61-79.265. 
.    265.18. 

CHECKLIST  17F— Liquids  in  Landfills  

50  FR  28702  

7/15/85 

SCHWMA  §44-56-30. 

R.61-79.264. 

264.314. 

264.31 4(a)-(b),(e). 

264.31 4(e)(1He)(2). 

• 

R.61-79265. 

265.314. 

265.31 4(a)-(b). 

265.314(f). 

265.31 4(f)(1Hf)(2). 

270.21(h). 

CHECKLIST  17G— Dust  Suppression 

50  FR  28702  

7/15/85 

SCHWMA  §44-66-30. 
R.61-79.266. 

26623. 

" 

266.23(b). 

CHECKLIST  17H— Double  Uners 

50  FR  28702  

7/15/85 

SCHWMA  §44-56-30. 
R.61-79.264. 

264221(a). 

264221(b). 

264221  (c)-(e). 
264.301(a). 
264.301  (c)-(e). 
R.61-79.265. 

265.221  (a)-(h). 

' 

265.254. 
265.301  (a)-(e). 

CHECKLIST  171— Groundwater  Monitoring  

50  FR  28702  

7/15/85 

SCHWMA  §44-56-^. 
§44-56-80(A). 

§44-56-90(3). 

« 

R.61-79.264. 
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Federal  requirement 


CHECKLIST  17J— Cement  Kilns 


CHECKLIST  17K— Fuel  Labeling 


CHECKLIST  17M— Pre-construction  Ban 
CHE 


HECKLIST  17N— Permit  Life 


Checklist  170— omnibus  Provision 


CHECKLIST  17P— Interim  Status 


< ;  4ECKLIST  170— Research  and  Development  Pennrts 


CHECKLIST  17S— Exposure  Information 


CHECKLIST  18— Listing  of  TDI,  DNT.  and  TDA 


Checklist  19— Buming  of  waste  Fuel  and  Used  Oil  Fuel  in 
Boilers  and  Industrial  Furnaces. 


HSWA  or  FR 
notice 


50  FR  28702 

50  FR  28702 
50  FR  28702 
50  FR  28702 

50  FR  28702 
50  FR  28702 


50  FR  28702 


50  FR  28702 


50  FR  42936 


50  FR  49164 


Promulgation 


7/15/85 


7/16/85 
7/15/85 
7/15/85 

7/15/85 
7/15/85 


7/15/85 


7/15/85 


10/23/85 


11/29/85 


State  authority 


264.90(b). 

264.222. 

264.226(b)(3). 

264228(b)(2). 

264.228(d). 

264252. 

264253. 

264254(b)(2). 

264.302. 

264,303(b)(2). 

264.31 0(b)(2)(ii). 

264.310(c). 
SCHWMA  §44-56-30. 
R.61 -79261. 

261 .6(a)(2). 

261.33. 
R.61-79.266. 

266.31(b)(1). 
SCHWMA  §44-56-30. 
R.61-79.266. 

266.34. 
SCHWMA  §44-56-30. 
R.61-79.270. 

270.1 0(f)(1Ht)(2). 
SCHWMA  §44-56-30. 
R.61-79270. 

270.41(a)(6). 

270.50(a). 
SCHWMA  §44-56-30. 
R.61-79270. 

270.32(b). 
SCHWMA  §44-56-30. 
R.61-79.270. 

270.10(a). 

270.10(c). 

270.10(e)(1). 

270.10(e)(4). 

270.30(j)(2). 

270.70(a). 

270.70(c). 

270.73(0(1  Hc)(2). 

270.73(d)-(f). 
SCHWMA  §44-66-30 
R.61-79270. 

270.10(a). 

270.65. 
SCHWMA  §44-56-20(9). 
§44-66-30. 
§44-56-60(a&b). 
R.61-79.270. 

270.10(c). 

270.1 0(j). 
SCHWMA  §44-56-30(c)(2). 
R.61-79.261. 

261.32. 

261.33(f). 
Appendix  III. 
Appendix  Vll. 
Appendix  VIII. 
SCHWMA  §44-56-30. 
R.61-79261. 

261.3(c)(2)(ii)(B). 

261.5(b). 

261.6(a)(2)(iii). 

261.6(a)(3)(vii). 

261.6(a)(3)(viii). 

261.6(a)(3)(ix). 
R.61-79.264. 

264.340(a)(2). 
R.61-79.265. 

265.340(a)(2). 
R.61-79.266. 

266.30(a). 
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Federal  requirement 


CHECKLIST  20— Usting  o(  Spent  Solvents 


CHECKUST  21— Usting  of  EDB  Waste 


CHECKUST  22— Listing  of  Four  Spent  Solvents 


CHECKLIST  23— Generators  of  100  to  1000kg  Hazardous 
Waste. 


CHECKUST  24— Financial  Responst)ility;  S^Uement  Agree- 
ment. 


HSWA  or  FR 
notice 


50  FR  53315 


51  FR  5327 


51  FR  6537 


51  FR  10146 


Promulgation 


12/31/85 


2/13/86 


2/25/88 


3/24/86 


51  FR  16422 


5/2/86 


State  authority 


266.30{b)(1Hb)(2). 

266.31  (aHc). 

266.32(aHc). 

266.33. 

266.34(aHf). 

266.35(aHe). 

266.40(a)-<e). 

266.41  (aHb). 

266.42. 

266.43(a). 

266.43(b)(1Hb)(6). 

266.44(aHe). 
SCHWMA  §44-56-30. 
R.61 -79.261. 

2611.31. 
SCHWMA  §44-56-30. 
R.61 -79.261. 

261.31. 

261.32. 
Appendix  III. 
Appendix  VII. 
SCHWMA  §44-58-30. 
R.61 -79.261. 

261.31. 

261.33(f). 
Appendix  III. 
Appendix  VII. 
Appendix  VIM. 

SCHWMA  §44-56-20  (5.  6,  &  8). 
§44-56-310. 
§44-66-30. 
§44-56-60(a). 
§44-56-70. 
§44-56-170. 
R.61-79.261.10. 

261.1(a)(1). 

261.5(a)-(k). 

261.33(f). 
R.61-79.262.10. 

262.20(e). 

262.34(a). 

262.34(d)-(f). 

262.44. 

263.20(h). 

270.1  (c)(2)(i). 

270.1 0(e)(1)(iii) 
SCHWMA  §44-56-30. 
§44-56-60(c)(2). 
R.61 -79-260. 

260.10. 
R.61-79-264. 

264.1 10(a)-(b). 

264.1 11(a)-<b). 

264.1 12(a)-(b). 

264.1 12(b)(1Hb)(7). 

264.112(0). 

264.112(e). 

264.1 13(a)-(c). 

264.114. 

264.115. 

264.116. 

264.1 17(a)(1Ha)(2). 

264.1 17(b)Hd). 

264.1 18(a)-<d). 

264.1 19(a)-{c). 

264.120. 

264.141(f). 

264.1 42(a)-(c). 

264.1 43(a)(10). 

264.143(b)(4)(ii). 

264.143(c)(5). 

264.143(d)(8). 

264.143(e)(5). 
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Federal  requirement 


HSWA  or  FR 
notice 


Promulgation 


State  authority 


264.143(f)(1)(i)(B). 

264.143(0(1)(i)(D). 

264.1 43(f)(1)(ii)(B). 

264.143(f)(1)(ii){D). 

264.143(0(2). 

264.143(1). 

264.144(a)-<c). 

264.145. 

264.145(a)(11). 

264.1 45(b)(4)(ii). 

264.145(C)(5). 

264.145(d)(9). 

264.145(f)(1)(i)(B). 

264.145(f)(1)(i)(D). 

264.145{f)(1)(ii)(B). 

264.145(f)(1)(ii)p). 

264.145(f)(2). 

264.145(1). 

264.147(e). 

264.1 51  (b)-{c). 

264.1 51  (gHh). 
R.61 -79-265. 

265.1 10(a)-(b). 

265.1 11(a)-(c). 

265.1 12(a)-(b). 

265.112(b)(1)- 

(b)(7). 

265.112(c). 

265.112(d)(1). 

265.1 12(d)(2)(l). 

265.112(d)(1). 

265.1 12(d)(2)(i). 

265.112(d)(3)- 

(d)(4). 

265.112(e). 

265.1 13(a)-(c). 

265.114. 

265.115. 

265.116. 

265.1 17(a)(1Ha)(2). 

265.1 17(b)-(d). 

265.1 18(a)-(g). 

265.1 19(a)-(c). 

265.120. 

265.140(a). 

2^5.141  (f). 

«65.142(a)-(c). 
^265.1 43(a)(10). 

265.143(b)(4)(ii). 

265.143(c)(8). 

265.143(d)(5). 

265.143(e)(1)(i)(B). 

265.143(e)(1)(i)(D). 

265.143(e)(1)(ii)(B). 

265.143(e)(1)(ii)(D). 

265.143(e)(2). 

265.143(h). 

265.144(a)-(c). 

265.145. 

265.145(a)(11). 

265.145(b)(4)(ii). 

265.145(c)(9). 

265.145(d)(5). 

265.145(e)(1)(i)(B). 

265.145(e)(1)(i)(D). 

265.1 45(e)(1)(ii)(B). 

265.145(e)(1)(ii)(D). 

265.145(e)(2). 

265.145(h). 

265.147(e). 
R.61 -79.270. 

270.14(b)(14Hb)(16). 

270.42(d). 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

270.72(d). 

CHECKLIST  27— Liability  Coverage-Corporate  Guarantee 

51  FR  25350  

• 

7/11/86 

SCHW^M  §44-56-30. 
R.61 -79.264. 

264.147(a)(2). 

264.147(a)(6). 

264.147(b)(2). 

264.147(b)(6). 

264.147(g). 

264.147(g)(1). 

264.1 47(g)(1)(i). 

264.147(g)(1)(li). 

264.147(g)(2). 

264.1 51  (g)(2Hh)(2). 
R.61 -79.265. 

265.147(a)(2). 

265.147(a)(6). 

265.147(b)(2). 

• 

265.147(b)(6). 
265.147(g). 

265.147(g).(1). 
265.147(g)(1)(i). 
265.147(g)(1)(ii). 
265.147(g)(2). 
SCHWMA  §44-66-20(6). 

CHECKLIST  29— Corrections  to  Listing  of  Commercial  Chemi- 

51 FR  28296  

8/6/86 

cal  Products  and  Appendix  VIII  Constituents. 

R.61 -79.261. 

261.33(e)-(f). 
Appendix  VIM. 

CHECKLIST  30— Biennial  Report  Correction 

51  FR  28556  

8/8/86 

SCHWMA  §44-56-30. 
§44-56-70. 

§44-66-80. 

R.61 -79.264. 

264.75(a)(11). 

264.77(d). 

^ 

264.77(e). 

R.61-79.265. 

265.77(e). 

265.77(0. 

265.77(a)(12). 

CHECKLIST  31— Exports  of  Hazardous  Waste „ 

51  FR  28664  

8/8/86 

SCHWMA  §44-56-20(8  &  11). 
§44-56-30. 

• 

, 

§44-56-70. 
R.61 -79.261. 

261.5(f)(3). 

■ 

261.5(g)(3). 
261.6(a)(3)(i). 
R.6i -79.262. 

262.41(a). 

262.41  (a)(3)-(5). 

262.4Hb). 

262.50. 

262.51. 

262.52(a)-(d). 

262.53(a)-(f). 

1 

262.54(aHi). 

262.55(a)-(c). 

262.56(a)-(b). 

262.57(a)(1). 

262.57(b). 

262.58. 

- 

262.60(a)-(c). 

• 

262.70. 
Appendix. 
R.61-79£63. 

263.20(a). 

263.20(c). 

263.20(e)(2). 

263.20(f)(2). 

263.20(g)(3Hg)(4). 

CHECKUST  32— Standards  for  Generators  Waste  Minimiza- 

51 FR  35190  

10/1/86 

SCHWMA  §44-56-30. 

tion  Certifications. 

§44-56-70. 

§44-56-170. 

Appendix. 
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Federal  requirement 


CHECKLIST  33-LJsting  of  EBDC 


CHECKUST  35— fievised  Manual  SW-846  Amended  Incorpo- 
ration by  Reference. 


CHECKLIST  36— Closure/Post-Closure  Care  ft>r  Interim  Status 
Surface  Impoundments. 


CHECKLIST  37— Definition  of  Solid  Waste;  Technical  Correc- 
tions. 


CHECKLIST  38— Amendments  to  Part  B  Infonnation  Require- 
ments for  Disposal  Facilities. 


CHECKUST  39— California  List  Waste  Restrictions 


HSWA  or  FR 
notice 


51  FR  37725 


52  FR  8072 


52  FR  8704 


52  FR  21306 


52  FR  23447 


52  FR  25760 


Promulgation 


10/24/86 


•3/16/87 


3/19/87 


6/5/87 


6C2/87 


7/8«7 


State  authority 


SCHWMA  §44-56-20(6). 
R.61 -79.261. 

261.32.- 
Appendix  III. 
Appendix  VII. 
SCHWMA  §44-66-30. 
SCHWMA  §44-66-50. 
R.61-79.260. 

260.11(a). 
R.61-79.270. 

270.6(a). 
SCHWMA  §44-66-30. 
SCHWMA  §44-66-60(0(2). 
R.61-79.265. 

265228(a). 

265.228(a)(1Ha)(2). 

265.228(a)(2)(i). 

265.228(a)(2)(iO. 

265.228(a)(2)(iii)(A-E). 

265.228(b). 

265.228(b)(1)-(b)(3). 
SCHWK^A  §44-56-20(6). 
SCHWMA  §44-66-30. 
SCHWMA  §44-66-40. 
R.61-79.261. 

261.33. 
R.61-79.266. 

266.20(a)(2)-(a)(3). 
SCHWMA  §44-56-30. 
SCHWMA  §44-66-80. 
SCHWMA  §44-56-90. 
R.61-79.270. 

270.14(c)(7). 

270.1 4(c)(8)(V). 
SCHWMA  §44-66-30. 
R.61-79.260. 

260.11(a). 
R.61 -79.262. 

262.70. 
R.61 -79.264. 

264.13(b)(7)(iiO. 
R.61-79.268. 

268.1(e)(1). 

2682(a). 

2682(d). 

2682(f). 

268.3(a). 

268.4(a)(2). 

268.4(b). 

268.7(a). 

268.7(a)(1). 

268.7(a)(1)00. 

268.7(a)(2). 

268.7(a)(2)(i)(B). 

268.7(b)(2). 

268.7(b)(4)fiO. 

268.7(b)(5). 

268.7(b)(5)(0. 

268.7(c). 

268.30(a)(4).    • 

268.32(a). 

268.32(a)(1Ha)(3). 

268.32(d)(2). 

268.32(e). 

268.32(e)(1He>(2). 

268.32(f). 

268.32(g). 

268.32(g)(1)-(g)(3). 

268.32(h)-(j). 

268.320(1)^1(2). 

268.40(a)-{b). 

268.42(a)(1Ha)(2). 

268.50(a). 
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Federai  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

268.60(e)-(f). 

Appendix  III. 

R.61-79.270. 

270.42. 

270.72(b). 

CHECKUST  40— Ust  (Ptnse  1)  of  Hazardous  Constituents  for 

52  FR  25942  

7/9«7 

SCHWMA  §44-56-30. 

Ground-water  Monitoring. 

SCHWMA  §44-56-50. 
R.61-79.264. 

264.99(0. 

*-" 

Appendix  IX. 
R.61-79.270. 

270.14(c)(4)(li). 

CHECKLIST   41— Identification   and   Listing   of   Hazardous 

52  FR  26012  

7/10/87 

SCHWMA  §44-66-20(6). 

Waste. 

R.61-79.261. 

261.33(c). 

CHECKLIST  42— Exception  Reporting  for  Small  Quantity  Gen- 

52 FR  35894  

9e3«7 

SCHWMA  §44-56-30. 

erators  of  Hazardous  Waste. 

§44-66-40. 

. 

0 

§44-66-60. 
R.61-79.262. 

^ 

262.42(a)(1Ha)(2). 
262.42(b). 
262.44. 
262.44(a)-<d). 
SCHWMA  §44-56-30. 

CHECKLIST  43-Liability  Requiremenis  for  Hazardous  Waste 

52  FR  44314  

11/18/87 

FadMies;  Corporate  Guarantee. 

§44-56-60. 
R.61-79.264. 

264.147(g)(2)0). 
264.147<g)(2)0i). 
264.151(h)(2). 

.  -^  •- 

R.61-79.265. 

265.1 47(g)(2)(i). 
265.1 47(g)(2)(il). 
SCHWMA  §44-66-30. 

CHECKLIST  44A— HSWA  CodHlcation  Ride  2  Permit  Applica- 

52 FR  45788  

12/1/87 

tion  Requirements  Regarding  Corrective  Action, 

§44-66-60. 
§44-66-80. 
R.61-79.270. 

270.14(c)-(d). 

270.14(d)(1)(i-v). 

270.14(d)(2Hd)(3). 
SCHWMA  §44-66-30. 

CHECKLIST  44B-HSWA  Codification  Rule  2  Corrective  Ac- 

52 FR  45788  

12/1/87 

tion  Beyond  the  Facility  Boundary. 

, 

§44-66-60. 
R.61-79.264. 

264.100(e). 

264.1 00(e)(1He)(2). 

264.100(c). 
SCHWMA  §44-56-30. 

CHECKUST  44E— HSWA  CodHication  Rule  2  Pemiit  as  a 

52  FR  45788  

12/1/87 

Shield  Provision. 

R.61-79.270. 

CHECKUST  44F— HSWA  CodWication  Rule  2  Pemiit  Condi- 

52  FR  45788  

12/1/87 

270.4(a). 
SCHWMA  §44-56-30. 

lions  to  Protect  Human  Health  and  the  Environment 

R.61-79.270. 

CHECKUST  44G-HSWA  Codification  Rule  2  Post  Closure 

52  FR  45788  

12/1/87 

270.10(K). 
SCHWMA  §44-66-30. 

r> It,, 

remms. 

R.61-79.270. 

270.1(C). 

270.1(c)(5). 

■                     / 

270.1  (c)(5)(i). 

' 

270.1  (c)(5)(«). 
270.1  (c)(6)fiO(A). 

270.1  (c)(5)(ii)(B). 
270.1(0(6)0). 
270.1(0(6)01). 
270.1  (0(6)(iii). 
SCHWMA  §44-6&-30. 

CHECKUST  45-Hazardous  Waste  Miscellaneous  Units 

52  FR  46946  

12/10/87 

R.61-79.144. 

R.61-79.144.31(a). 

R.61-87.11.D.2. 

R.61-79.260.10. 

. 

260.10. 

R.61-79.264.10. 

264.10(b). 

264.15(b)(4). 

264.18(b)(1)(IO. 

264.73(b)(6). 
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Federal  requirement 


CHECKLIST  46— Technical  Corrections;  Identification  and  List- 
ing of  Hazardous  Waste. 


■M 


CHECKLIST    49— Identification    and    Usting    of    Hazardous 
Waste;  TreatatMJity  Studies  Sample  Exemption. 


CHECKLIST  52— Hazardous  Waste  Management  System; 
Standards  for  Hazardous  Waste  Storage  and  Treatment 
Tank  Systems. 


HSWA  or  FR 
notice 


53  FR  13382 


53  FR  27290 


53  FR  34079 


Promulgation 


4/22/88 


7/19/88 


9/2/88 


State  authority 


264.90(d)- 

264.111(c). 

264.1 12Ca)(2). 

264.114. 

264.1 17(a)(1)(0. 

264.1 17(a)(1)0i). 

264.118(b)(1). 

264.1 18(b)(2)(i). 

264.1 18(b)(2)0i). 

264.142(a). 

264.144(a). 

264.147(b). 

264.600. 

264.601. 

264.601(a). 

264.601  (a)(l>-<a)(9). 

264.601(b). 

264.601  (b)(1)-{b)(11). 

264.601(0- 

264^01  (0(1  )-(0(7). 

264.602. 

264.603. 
R.61-79.270. 

270.14(b)(5). 

270.14(b)(13). 

270.23. 

270.23(a). 

27023(a){1Ha)(3). 

270.23(b)-(e). 
SCHWMA  §44-66-20(6). 
R.61-79.261. 

261.33(e)-(f). 
Appendix  VIII 
SCHWMA  §44-56-30. 
R.61-79.260.10. 
R.61-79.261. 

261.4(e)(1). 

261.4(e)(1)(i). 

261.4(e)(1)(ii). 

261.4(e)(1)(iii). 

261.4(e)(2). 

261.4{e)(2)(l). 

261.4(e)(2)(ii). 

261.4(e)(2)(iii). 

261.4(e)(2)(iH)(A). 

26l.4(e)(2)(iii)(B)(1-6). 

261.4(e)(2)(iv). 

261.4(e)(2)(i). 

261.4(e)(2)(v). 

261.4(e)(2)(v)(AHC). 

261.4(e)(2)(vi). 

261.4(e)(3). 

261.4(e)(3)(i). 

261.4(e)(3)(iD. 

261.4(e)(3)(i«). 

261.4(e)(3)(iv). 

261.4(e)(3)(v). 

261.4(f). 

261.4(f)(1Hf)(4). 

261.4(f)(4)(i). 

261.4(f)(4)(ii). 

261.4(f)(5Hf)(7). 

261.4(f)(7)(i)(v«). 

261.4(f)(8). 

261.4(f)(9). 

261.4(f)(9)(iHvii). 

261.4(f)(10). 

261.4(f)(11). 
SCHWMA  §44-56-30. 
SCHWMA  §44-56-50. 
R.61-79260.10. 
R.61-79.264. 

264.114. 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

264.190(a)-(b). 

264.193(0(3). 

264.196. 

R.61-79.265. 

265.110(b)(2). 
265.114. 

■ 

265.190(a)-(b). 
265.193(0(3). 
265.1 93(g)(3)(iiO. 
265.196. 
265201(c)(3). 
R.61 -79.270.2. 

CHECKLIST    53— Identification    and    Listing    of    Hazardous 

53  FR  35412  

9/13/88 

SCHWMA  §44-56-30. 

Waste:  and  Designation,  Reportable  Quantities,  and  Notifi- 

R.61-79.261.32. 

cation. 

Appendix  VII. 

CHECKLIST  S5-Statistical  M^tiods  for  Evaluating  Ground- 

53  FR  39720  

10/11/88 

SCHWMA  §44-66-30. 
SCHWfMlA  §44-56-50. 

water  Momtonrtg  Data  from  Hazardous  waste  racilities. 

R.61 -79.264. 

264.91  (a)(1Ha)(2). 

264.92. 

264.97(a)(1). 

264.97(a)(1)(0. 

264.97(a)(1)(0(A). 

264.97(a)(1)(0(B). 

264.97(a)(3). 

264.97(g). 

264.97(g)(1Hg)(3). 

264.97(h). 

264.97(h)(1Hh)(5). 

264.97(0. 
264.97(0(1  H0(6). 
264.97(i). 
264.98(c)-(d). 
264.98(0. 
264.98(0(1  H0(2). 

264.98(g). 

264.98(g)(1Hg)(4). 

264.98(g)(4)(i). 

264.98(g)(4)(iO. 
264.98(g)(4)(iiO. 
264.98(g)(4)(iv). 

• 

264.98(g)(5). 

264.98(g)(5)(0. 

264.98(g)(5)(ii). 

264.98(g)(5)(ii)(A). 

264.98(g)(5)(ii)(B). 

264.98(g)(6). 

264.98(g)(6)(i). 

264.98(g)(6)(iO. 

264.98(g)(6)(iii). 

264.98(g)(6)(iv). 

264.98(h)-(k). 

264.99(c). 

264.99(0(1  Hc)(2). 

264.99(d). 

'' 

264.99(d)(1Hd)(2). 
264.99(O-(0. 

CHECKLIST    56— Identification    and    Listing    of    Hazardous 

53  FR  43878  

10/31/88 

SCHWMA  §44-56-30. 

Waste;  Removal  of  Iron  Dextran  from  the  List  of  Hazardous 

R.61-71.261. 

Wastes. 

261.33(0. 
Appendix  VIII. 

CHECKLIST    57— Identification    and    Usting    of    Hazardous 

53  FR  43881  

10/31/88 

SCHWMA  §44-56-20. 

Waste:  Renrx)val  of  Strontium  Sulfide  from  the  List  of  Haz- 

SCHWMA §44-56-30. 

ardous  Wastes. 

SCHWMA  §44-56-50. 
R.61 -79.261. 

261.33(0. 
Appendix  VIII. 

CHECKLIST   58-Standards   for  Generators  of   Hazardous 

53  FR  45089  

11/8/88 

SCHWMA  §44-66-30. 

Waste. 

SCHWMA  §44-56-50. 
R.61-79.262. 

26220(a). 
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Federal  requirement 


CHECKLIST    59— Hazardous    Waste    Miscellaneous    Units: 
,  Standards  Applicat)le  to  Owners  and  Operators. 

I 

CHECKLIST  60— Amendment  to  Requirements  for  Hazardous 
Waste  Incinerator  Permits. 

CHECKLIST  61— Changes  to  Interim  Status  Facilities  for  Haz- 
ardous Waste  Management  Permits:  Procedures  for  Post- 
Closure  Permitting. 


CHECKLIST  64— Delay  of  Closure   Period  for  Hazardous 
Waste  Management  Facilities. 


HSWA  or  FR 
notice 


54  FR  615-617 


54  FR  4286 
54  FR  9596 


54  FR  33376 


Promulgation 


1/9/89 

1/30/89 
3/7/89 


8/14/89 


State  authority 


SCHWMA  §44-56-30. 
R.61 -79.270 

270.14(b)(5). 

270.14(b)(13). 
SCHWMA  §44-56-30. 

270.62(d). 
SCHWMA  §44-66-30. 
R.61-79.124. 

124.1(a). 

124.15(a)-(b). 

124.19(a). 
R.61-79.270. 

270.1(0- 

270.10(c). 

27029. 

270.42. 
Appendb(  I. 

270.72(a). 

270.72(a)(2). 

270.72(a)(2)(i). 

270.72(a)(2)(iO. 

270.72(a)(3). 

27O.72(a)(3)(0. 

270.72(a)(3)(ii). 

270.72(a)(4Ha)(5). 

270.72(b). 

270.72(b)(1)-(b)(6). 

270.72(c>-(e). 

270.73(eHg) 
SCHWMA  §44-56-30. 
R.61-79264.  , 

264.13(a)(1). 

264.13(a)(3)(0. 

264.13(b)(1). 

264.112(d)(2). 

264.1 12(d)(2)(0. 

264.1 12(d)(2)(iO. 

264.113(a). 

264.1 13(a)(1)(iO(A). 

264.113(b). 

264.1 13(b)(1)(H)(A). 

264.113(c). 

264.1 13(0(1HO(2). 

264.113(d). 

264.113(d)(1).    , 

264.1 13(d)(1)(i). 

264.113(d)(1)(H). 

264.1 13(d)(1)(iii). 

264.1 13(d)(1)(iv). 

264.1 13(d)(1)(v). 

264.1 13(d)(2Hd)(4). 

264.113(e). 


/ 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

264.113(e)(1). 

264 

113(e)(1)(i). 

264 

113(e)(1)(ii). 

264 

113(e)(2He)(4). 

264 

113(e)(4)(i). 

264 

113(e)(4)(ii). 

• 

264 
264 
264 
264 

113(e)(4)(iii). 
113(e)(5He)(7). 
113(e)(7)(i). 
Il3(e)(7)(ii). 

• 

i 

264 
264 
264 
264 
264 
R.61 -79.265 
265 
265 
265 
265 
265 
265 
265 
265 
265 
265 
265 

113(e)(7)(iii). 

113(e)(7)(iv). 

113(e)(7)(v). 

142(a)(3). 

142(a)(4). 

"13(a)(1). 

13(a)(3)(i). 

13(b)(1). 

112(d)(2). 

112(d)(2)(i). 

112(d)(2)(ii). 

113(a). 

113(a)(1)(ii)(A). 

113(b). 

113(b)(1)(ii)(A). 

113(c). 

265 

113(c)(1Hc)(2). 

265 

113(d). 

■ 

265 

113(d)(1). 

- 

265 

113(d)(1)(i).  • 

265 

113(dM1)(iO. 

265 

113(d)(1)(iii). 

265 

113(d)(1)(iv). 

265 

113(d)(1)(v). 

■ 

• 

265 
265 
265 
265 
265 
265 
265 
265 
265 

113(d)(2). 

113(d)(3). 

113(d)(4). 

113(e). 

113(e)(1). 

113(e)(1)(i). 

113(e)(1)(ii). 

113(e)(2He)(4). 

113(e)(4)(i). 

265 
265 
265 

113(e)(4)(ii). 
113(e)(4)0ii). 
113(e)(5He)(7). 

265 
265 
265 

113(e)(7)(i). 
Il3(e)(7)(ii). 
1l3(e)(7)(iii). 

>• 

265 
265 
265 
270 

Il3(e)(7)(iv). 
113(e)(7)(v). 
142(a)(3Ha)(4). 
42,  Appendix  1. 

CHECKLIST  65— Mining  Waste  Exclusion  1  

54  FR  36592  

9/1/89 

SCHWMA  §44-56-20. 
SCHWMA  §44-56-30. 

SCHWMA  §44-56-50. 

, 

R.61-79.261. 

261.3(aT(2)(0. 

• 

261.3(a)(2)(iii). 

261.4(b)(7). 

261.4(b)(7)(iHxx). 

CHECKLIST  67— Testing  and  Monitoring  Acthnties 

54  FR  40260  

9/29/89 

SCHWMA  §44-5&-20. 
SCHWMA  §44-66-30. 

SCHWMA  §44-56-50. 

• 

R.61-79.260. 

260.11(a). 

Appendix  III. 
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Federal  requirement 


CHECKLIST  68— Reportable  Quantity  Acljustment  Methyl  Bro- 
mide Production  Wastes. 


CHECKLIST  69— Reportable  Quantity  Adjustment 


CHECKLIST  70— Changes  to  Part  124  Not  Accounted  For  By 
Present  Checklists. 


CHECKLIST  71— Mining  Waste  Exclusion  II 


CHECKLIST  72— Modification  of  F019  Listing 


CHECKLIST  73— Testing  and  Monitoring  Activities;  Technical 
Corrections. 


CHECKLIST  75— Listing  of  1,1-Dimethylhydrazine  Production 
Wastes. 


HSWA  or  FR 
notice 


54  FR  41402 


54  FR  50968 


48  FR  14146.  . 

53  FR  28118  .. 
53  FR  37396  .. 
53  FR  246-258 


55  FR  2322 


55  FR  5340 


55  FR  8948 


55  FR  18496 


Promulgation 


10«/89 


12/11/89 


4/1/83 

7/26«8 

9/26/88 

1/4/88 


1/23/90 


2/14/90 


3/9/90 


5/2/90 


State  authority 


SCHWMA  §44-56-20. 
SCHWMA  §44-66-30. 
SCHWMA  §44-66-50. 
R.61-79.261 .32. 
Appendix  III. 
Appendix  VII. 
SCHWMA  §44-56-20. 
SCHWMA  §44-66-30. 
SCHWMA  §44-66-50. 
R.61-79.261 .31. 
Appendix  VII. 
Appendix  VIII. 
SCHWMA  §44-66-30. 

SCHWMA  §44-56-40. 
SCHWMA  §44-66-50. 
R.61 -79. 124. 

124.3(a). 

124.3(a)(1Ha)(3). 

124.5(a). 

124.5(0(1)4(3). 

124.5(d). 

124.6(c)(2H5). 

124.10(c)(1)(iii). 

124.10(c)(1)(rv). 

124.10(c)(1)(v). 

124.12(a)(2). 
SCHWMA  §44-56-30. 
SCHWMA  §44-56-^0. 
SCHWMA  §44-66-50. 
R.61 -79261. 

261.10. 

261.4(b)(7). 

261.4(b)(7)(i). 

261.4(b)(7)(ii). 

26l.4(b)(7)(iii). 

261.4(b)(7)(iv). 

261.4(b)(7)(v). 

261.4(b)(7)(vi). 

261.4(b)(7)(vii). 

261.4(b)(7)(vill). 

261.4(b)(7)(ix). 

261.4(b)(7)(x). 

261.4(b)(7)(xO. 

261.4(b)(7)(xii). 
•     261.4(b)(7)(xiii). 

261.4(b)(7)(xiv). 

261.4(b)(7)(xv). 

261.4(b)(7)(xvi). 

261.4(b)(7)(xvM). 

261.4(b)(7)(xviii). 

261.4(b)(7)(xix). 

261.4(b)(7)(xx). 
R.61 -79.262. 

26223(e). 
SCHWMA  §44-56-30. 
SCHWMA  §44-66-^0. 
SCHWMA  §44-66-60. 
R.61-79.261. 

261.31. 
SCHWMA  §44-56-30. 
R.61 -79260. 

260.11(a). 
Appendix  III. 
SCHWMA  §44-56-20. 
SCHWMA  §44-56-30. 
SCHWMA  §44-56-50. 
R.61-79.261. 

261.32. 
Appendix  III. 
Appendix  VII. 


42060      Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Rules  and  Regulations 


Federal  Regirter  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Rules  and  Regulations      42061 


Federal  requirement 

HSWA  or  FR 
notne 

Promulgatton 

State  authority 

CHECKUST  76— Criteria  for  Listing  Toxic  Wastes;  Technical 

55  FR  18726  

5/4/90 

SCHWMA  §44-56-20(6). 

Amendment. 

SCHWMA  §44-56-30. 
SCHWMA  §44-66-50. 
R.61-79.261. 

261.11(a)(3). 

CHECKLIST  77— HSWA  Codification   Rule,   Double  Uners; 

55  FR  19262  

5/9/90 

SCHWt«IA  §44-66-30. 

Correction. 

SCHWMA  §44-6&-40. 
SCHWMA  §44-66-60. 

SCHWMA  §44-56-60. 
SCHWMA  §44-66-90. 
SCHWMA  §44-56-120. 
R.61-79.264. 

264221(c). 

264.301(C). 

CHECKLIST  79— Organic  Air  Emission  Standards  for  Process 

55  FR  25464  

6/21/90 

SCHWMA  §44-66-20(6). 

Vents  and  Equipment  Leaks. 

SCHWMA  §44-5&-30. 
SCHWMA  §44-56-60. 
R.61-79.260. 

* 

260.11(a). 
R.61-79.261. 

261.6(c)(1). 
261.6(c)(2)(iii). 

261.6(d). 

R.61-79.264. 

- 

t 

264.13(b)(6). 

264.15(b)(4). 

264.73(b)(3). 

264.73(b)(6). 

264.77(C). 

264.1 030(a)-(b). 

264.1030(b(1)-(b)(2). 

264.1030(c). 

264.1031. 

264.1  ra?. 

264.1032(a). 

264.1 032(a)(1Ha)(2). 

264.1 032(b)-(d). 

264.1 033(a)(1)-(a)(2). 

264.1 033(b)-(c). 

264.1 033(d)(1)-(d)(3); 

264.1 033(d)(4)(i). 

264.1 033(d)(4)(ii). 

264.1033(d)(4)(iil). 

264.1033(d)(5)-(d)(6). 

264.1033(e)(1)-(e)(5). 

264.1033(f). 

264.1 033(0(1  Hf)(2). 

264.1 033(0(2)(l)-(vi). 

264.1 033(0(2)(vi)(A). 

• 

264.1 033(0(2)(vi)(B). 
264.1 033(0(2)(vii). 
264.1 033(0(2)(vii)(A). 
264.1033(0(2)(vii)(B). 
264.1033(0(3). 
264.1 033(g)-(h). 
264.1 033(h)(1)-(h)(2). 
264.1033(i)-(j). 
264.1 033(k)(1)-(k)(4). 
264.1033(0. 

264.1034(a). 

264.1 034(a)(1Ha)(2). 

264.1034(b). 

264.1 034(b)(1)-(b)(7). 

264.1034(c). 

264.1 034(c)(1)-(c)(4). 

264.1034(d). 

264.1034(d)(1)-(d)(2). 

264.1034(e). 

264.1 034(e)(1)-(e)(3). 

264.1034(0. 

264.1 035(b)(1Hb)(2). 
264.1 036(b)(2)(i)-(iO. 
264.1035(b)(3). 

Federal  requirement 


HSWA  or  FR 
notice 


PromuigatkKi 


State  authority 


264.1035(b){3)(i). 

264.1 035{b)(3)fii). 

264.1 035(b)(3)(H)(A)-{E). 

264.1 035(b)(3)(iii). 

264.1035(b)(4). 

264.1 035(b)(4)(i>-<iiO. 

264.1035(b)(4)(iiO(A)-(G). 

264.1 035(b)(4)(iv)-(vi). 

264.1035(c). 

264.1035(c)(1)-(c)(4). 

264.1 035(c)(4)(i)-(iiO. 

264.1035(c)(4)(iii)(A)-(B). 

264.1035(c)(4)(iv). 

264.1 035(C)(4)(iv)(A-B). 

264.1 035(c)(4)(vi). 

264.1 035(c)(4)(vi). 

264.1035(c)(4)(vii)(AHB). 

264.1035(c)(4)(viiO. 

264.1 035(c)(4)Ox). 

264.1 035(c)(5)-<c)(8). 

264.1035(d>-<f). 

264.1036(a). 

264.1 036(a)(1)-<a)(2). 

264.1036(b). 

264.1050(a)-(b). 

264.1 050(b)(1)-{b)(2). 

264.1050(c)-<e). 

264.1051. 

264.1 052(a)(1Ha)(2). 

264.1 052(b)(1)-(b)(2). 

264.1 052(0(1  Hc)(2). 

264.1052(d). 

264.1 052(d)(1Hd)(1)Oii). 

264.1052(d)(2)-(d)(4). 

264.1 052(d)(5)(i)-<iO. 

264.1052(d)(6)C)-<iiO- 

264.1052(e). 

264.1052(e)(1)-(e)(3). 

264.1052(0-(g). 

264.1053(a)-(b). 

264.1053(b)(1)-(b)(3). 

264.1053(c)-(d). 

264.1053(e)(1He)(2). 

264.1053(0. 

264.1053(g)(1Hg)(2). 

264.1053(h)-(i). 

264.1O53(0(1H0(2). 

264.1054(a). 

264.1 054(b)(1)-(b)(2). 

264.1064(c). 

264.1065(a)-(b). 

264.1 055(b)(1)-(b)(3). 

264.1055(c). 

264.1056(a)(1)-(a)(2). 

264.1056(b)-(c). 

264.1057(a)-(b). 

264.1057(c)(1)-<c)(2). 

264.1 057(d)(1Hd)(2). 

264.1057(e). 

264.1057(e)(1He)(4). 

264.1057(0. 

264.1057(0(1HO(3). 

264.1057(g). 

264.1057(g)(1)-(g)(2). 

264.1057(h). 

264.1057(h)(1)-<h)(3). 

264.1 058(a)-<b). 

264.1 058(c)(1)-(c)(2). 

264.1058(d). 

264.1069(a)-(c). 

264.1059(c)(1)-(c)(2). 

264.1059(d). 

264.1 059(d)(1)-(d)(2). 
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Federal  requirement 


HSWA  or  FR 
notice 


Promulgittion 

J 


State  authority 


264.1059(e). 

264.1060. 

264.1061  (aHb). 

264.1061 0^(1  )-(b)(3). 

264.1061(c). 

264.1061  (0(1  )-(c)(3). 

264.1061(d). 

264.1062(a)(lHa)(2). 

264.1 062(b)(1)-(b)(4). 

264.1063(a)-(b). 

264.1 063(b)(1)-(b)(4). 

264.1063(b)(4)(i)-(ii). 

264.1063(b)(5). 

264.1063(c). 

264.1063(C)(1)-(C)(4). 

264.1063(d). 

264.1063(d)(1)-(d)(3). 

264.1063(e)-(i). 

264.1064(a)(1)-(a)(2). 

264.1064(b). 

264.1064(b)(1). 

264.1064(b)(1)(l)-(1)(vi). 

264.1064(b)(2)-(b)(4). 

264.1064(c). 

264.1064(c)(1)-(c)(3). 

264.1064(d). 

264.1 064(d)(1)-(d)(10). 

264.1064(e)-(g). 

264.1064(g)(1). 

264.1064(g)(2)(iHii). 
264.1064(g)(3). 
264.1064(g)(4)(IHiH). 
264.1064(g)(5). 
264.1064(h). 
264.1 064(h)(1)-(h)(2). 
264.1064(0. 
264.1064(i)(1Hi)(2). 
264.1064(0. 
264.1064(i)(1)-(j)(2). 
264.1064(k). 
264.1 064(k)(1)-(k)(3). 
264.1064(l)-(m). 
264.1065(a). 
264.1065(a)(1Ha)(2). 
264.1065(a)(2)(i)-Kiii). 
264.1 065(a)(3)-(a)(4). 
264.1065(b). 
R.61-79265. 

265.13(b)(6). 
265.15(b)(4). 
265.73(b)(3). 
265.73(b)(6). 
265.77(d). 
265.1 030(a)-(b). 
-     265.1030(b)(1)-(b)(2). 
265.1031(a). 
265.1032(a). 
265.1032(a)(1)-(a)(2). 
265.1 032(b)-(d). 
265.1033(a)(1)-(a)(2). 
265.1033(b)-(c). 
265.1 033(d)(1)-(d)(3). 
265.1033(d)(4)(i)-(iiO. 
265.1033(d)(5Hd)(6). 
265.1033(e)(1)-(e)(2). 
265.1 033(e)(3)-(e)(5). 
265.t033(f). 
265.1 033(0(1  )-(f)(2). 
265.1 033(f)(2)(l)-(vi). 
265.1 033(f)(2)(vi)(A)-(B). 
265.1 033(f)(2)(vii). 
265.1033(f)(2)(vii)(A)-(B). 
265.1033(f)(3). 


Federal  Register  /  Vol.  60.  No.  157  /  Tuesday,  August  15,  1995  /  Rules  and  Regulations      42063 


Federal  requirement 


HSWA  or  FR 
notice 


Promulgation 


State  authority 


265.1033(g)-<h). 

265.1 033(h)(1Hh)(2). 

265.1033(1). 

265.1033(D(1)-(i)(4). 

265.1 033(k). 

265.1034(a)-(b). 

265.1034(b)(1>-<b)(7). 

265.1034(c). 

265.1034(c)(1). 

265.1 03  Mc)(1)(i>-(vO. 

265.1 034(c)(2)-(c)(3). 

265.1034(c)(3)(i)-<iv). 

265.1034(c)(4). 

265.1034(d). 

265.1034(d)(1). 

265.1 034(d)(1)(iKiv). 

265.1034(d)(2). 

265.1034(e). 

265.1034(e)(1>-(e)(3). 

265.1034(f). 

265.1 035(a)(1Ha)(2). 

265.1035(b). 

265.1 035(b)(1)-<b)(2). 

265.1 035(b)(2)(i). 

265.1 035(b)(2)fii). 

265.1035(b)(3). 

265.1035(b)(3)(i). 

266.1035(b)(3)(ii). 

265.1035(b)(3){ii)(A)-(D). 

265.1035(b)(3)(M)(E). 

265.1 035(b)(3)riiO- 

265.1035(b)(4). 

265.1 035(b)(4)(i)-(iii). 

265.1035(b)(4)(iii)(A)-(G). 

265.1035(b)(4)(iv). 

265.1035(b)(4)(iv)(AHB). 

265.1 035(b)(4)(v). 

265.1 035(b)(4)(vO. 

265.1 035(b)(4)(vM)(A). 

265.1035(b)(4)(vii)(B). 

265.1035(b)(4)(viiO. 

265.1035(b)(4)(ix). 

265.1035(c). 

265.1 035(0(1  Hc)(4). 

265.1035(c)(4)(i)-(iii). 

265.1035(0(4)(iit)(A)-(B). 

265.1035(O(4)(iv). 

265.1 035(O(5>-(c)(7). 

265.1 035(c)(7)(i). 

265.1 035(O(7)(ii). 

265.1035(0(8). 

265.1 035(d)-(f). 

265.1050(a)-(b). 

265.1050(b)(1)-(b)(2). 

265.1050(c)-(d). 

265.1051. 

265.l052(a)(l)-(a)(2). 

265.1 052(b)(1)-(b)(2). 

265.1052(O(1)-(O(2). 

265.1052(d)- 

265.1052(d)(1)(iKHi). 

265.1052(d)(2)-(d)(4). 

265.1 052(d)(5)(i)-(ti). 

265.1052(d)(6)(i>-(iii). 

265.1052(e). 

265.1 052(0(1  )-(e)(3). 

265.1052(f). 

265.1053(a). 

265.1053(b). 

265.1 053(b)(1)-(b)(3). 

265.1053(0. 

265.1053(d). 

265.1 053(0(1  )-(e)(2). 
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HSWA  or  FR 
notice 


Promulgation 


State  authority 


265.1053(f). 
265.1053(g)(1Hg)(2). 
265.1 053(hHi)- 
265.1053(i)(1Hi)(2). 
265.1054(a). 
265.1 054(b)(1)-(b)(2). 
265.1054(c). 
265.1055(a). 
265.1055(a)(1Ha)(2). 
265.1055(b). 
265.1 055(b)(1)-(b)(3). 
265.1055(c). 
265.1056(a)(1)-(a)(2). 
265.1056(b)-(c). 
265.1057(a)-(b). 
'  265.1057(c)(1)-(c)(2). 
265.1057(d)(1)-(d)(2). 
265.1057(e). 
265.1 057(e)(1)-(e)(4). 
265.1057(f). 

265.1057(f)(1Hf)(3). 
265.1057(g). 

265.1057(g)(1Hg)(2). 
265.1057(h). 
265.1057(h)(1)-(h)(3). 
265.1 057(h)(1Hh)(3). 
265.1058(a)-(b). 
265.1058(c)(1)-(c)(2). 
265.1058(d) . 
265.1 059(a)-(c). 
265.1059(c)(1)-(c)(2). 
265.1059(d) . 
265.1059(d)(1)-(d)(2)  . 
265.1059(6). 
265.1060. 
265.1061(a)-(b). 
265.1061(b)(1)-(b)(3). 
265.1061(c). 
265.1061(c)(1)-(c)(3). 
265.1061(d). 
265.1 062(a)(1)-(a)(2). 
265.1062(b)(1>-(b)(4). 
265.1063(a). 
265.1063(b). 
265.1063(b)(1)-(b)(5). 
265.1063(c). 
265.1063(c)(1)-(c)(4). 
265.1063(d). 
265.1063(d)(1)-(d)(3). 
265.1063(e)-(i). 
265.1064(a)(1)-(a)(2). 
265.1064(b)(1)-(b)(4). 
265.1064(c). 
265.1 064(c)(1)-(c)(3). 
265.1064(d). 
265.1064(d)(1)-(d)(10). 
265.1064(eHg). 
266.1064(g)(1Hg)(5). 
265.1064(h)-(i). 
265.1064(i)(1)-(i)(2). 
265.1 064(j). 
265.1064a)(1)-(j)(2). 
265.1064(l(). 
265.1064(k)(1)-(k)(3). 
265.1 064(l)-(m). 
R.61-79.270. 

270.14(bH5). 

270.1 4(b)(8)(iv). 

270.14(b)(8)(v). 

270.14(b)(8)(vi). 

270.24(a)-(b). 

27024(b)(1Hb)(3). 

270.24(c)-(d). 
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Federal  requirement 


CHECKLIST  80— Toxicity  Characteristic;  Hydrocarbon  Recov- 
ery Operations. 


CHECKLIST  81— Petroleum  Refinery  Primary  and  Secondary 
Ol/Water/Solids  Separation  Sludge  Listings. 


CHECKLIST  82— Wood  Preserving  Ustings 


HSWA  or  FR 
notice 


55  FR  40834 

56  FR  3978 
56  FR  13406 

55  FR  46354 


55  FR  50450 


Promulgation 


10/5/90 
2/1/91 
4/2/91 


11/2/90 


12/6/90 


State  authority 


27024(d)(lHd)(5). 

270.25. 

27025(a). 

27025(a)(lHa)(6). 

27025(b)-(e). 

27025(e)(1He)(5). 
SCHWMA  §44-56-30. 
§44-56-40. 
§44-56-50. 
R.61-79261. 

261.4(b)(11). 

261.4(b)(11)(il). 
SCHWMA  §44-56-30. 
§44-56-40. 
§44-56-50. 
R.61-79261. 

261.31(a)-(b). 

261.31(b)(1). 

261.31(b)(2)(0. 

261.31(b)(2)(i)(A). 

261.31(b)(2)(i)(AHC). 

261.31(b)(2)(iO. 

261.31(b)(2)(il)(A). 

261.31(b)(2)(ii)(B). 

261.31(b)(3)(i). 

261.31(b)(3)(ii). 

261.31(b)(3)(ll)(A). 

261.31(b)(3Kii)(B). 
Appendix  VII. 
SCHWMA  §44-56-30. 
§44-66-40. 
§44-66-50. 
R.61 -79260.10. 
R.61-79261. 

261.4(a)(9). 

261.31(a). 

261.35(a)-(b). 

261.35(b)(1)(iHiii). 

261.35(b)(2)(iHiv). 

261.35(b)(4)(i). 

261.35(c). 

261.35(c)(1Hc)(12). 
ApperxJix  III. 
Appendix  VII. 
Appendix  VIII. 
R.61-79262. 

262.34(a)(1)(iiO. 

262.34(a)(1)(lli)(A). 

262.34(a)(1)(iiJ)(B). 

262.34(a)(2Ha)(4). 
R.61-79.264. 

264.190. 

264.199(d). 

264.570(a)-(b). 

264.571  (a)-(b). 

264.571  (b)(1Hb)(3). 

264.571  (c>-(d). 

264.573(a). 

264.573(a)(1)-(a)(5). 

264.573(b). 

264.573(b)(1). 

264.573(b)(1)(i)-(iii). 

264.573(b)(2). 

264.573(b)(2)(i). 

264.573(b)(2)(i)(A). 

264.573(b)(2)(l)(B). 
•      264.573(b)(2)(il). 

264.573{b)(2)(iiO. 

264.573(c)-(m). 

264.573(m)(1). 

264.573(m)(1)(i)-(iv). 

264.573(m)(2). 

264.573(m)(3). 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  authority 

264.573(n)-(o). 

264.574(a)-(b). 

264.574(b)(1Hb)(3). 

264.575(a)-(b). 

264.575(c)(1). 

264.575(0(1  )(i). 
264.575(0(1  )(iO. 
264.575(0(2). 
264.572. 
R.61-79.265. 

265.190. 
265.190(0). 

|k 

265.440(a)-(b). 

^ 

265.441  (a)-<b). 

■•■■ 

265.441  (b)(1)-(b)(3). 
265.441  (c)-(d). 
265.442. 
265.443(a). 

> 

265.443(a)(1Ha)(5). 

265443(b). 

265.443(b)(1). 

265.443(b)(1)(iHiii). 
265.443(b)(2). 
265.443(b)(2)(i). 
265.443(b)(2)(i)(A). 

) 

265.443(b)(2)(i)(B). 

• 

265.443(b)(2)(iii). 

266.443(0-(m). 

265.443(m)(1). 

265.443(m)(1)(i)-(iv). 

265.443(m)(2). 

265.443(m)(3). 

265.443(n). 

265.444(aHb). 

265.444(b)(1)-(b)(3). 

265.445(a)-(0- 

265.445(c)(1). 

265.445(0(1  )(iHii). 
265.445(0(2). 
R.61-79.270. 

270.26. 
270.26(a)-(O. 
270.26(0(1  HOd  6). 

CHECKUST  84— Toxicity  Characteristic:  Ctilorofluorocartxxi 

56  FR  5910  

2/13/91 

SCHWMA  §44-56-30. 

Refrigerants. 

§44-56-40. 

§44-«6-50. 
R.61-79.261. 

CHECKUST  86— Removal  of  Strontium  Sulfide  from  the  List  of 

56  FR  7567  

2/25/91 

261.4(b)(12). 
SCHWMA  §44-56-30. 

Hazardous  Wastes;  Technical  Amendment 

§44-56-40. 
§44-56-60. 
R.61-79.261. 

\ 

261.33(e). 
Appendix  Vllt. 

CHECKUST  87-Organic  Air  Emission  Standards  for  Process 

56  FR  19290  

4/26/91 

SCHWMA  §44-56-30. 

Vents  and  Equipment  Leaks;  Technical  Amendment 

§44-56-40. 
§44-56-50. 
§44-56-60. 

§44-56-90. 

- 

§44-56-120. 
§1-23-10. 

R.61 -72.264. 

264.1 030(a)-(b). 

264.1033(f)(3). 
264.1 036(b)(4)(iO. 
264.1052(b)(1). 

1 

R.61-72265. 

265.13(b)(6). 

265.1030(b). 

265.1034(0(1)(vi). 

265.1035(b)(4)(ii). 

266.1035(0(5). 

265.1052(e)(3). 
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Federal  requirement 

HSWA  or  FR 
notice 

Promulgation 

State  atithority 

CHECKLIST  88-:Administrative  Stay  for  K069  Listings 

56  FR  19951  

56  FR  21955  .-... 

56  FR  27300  

56  FR  27332  

5/1/91 
5/1 3«1 
6/13/91 
6/13/91 

265.1064(c). 
R.61-72.270. 

/-^70.24(d)(a). 

i7025{e){2).    • 
SCHWMA  §44-56-30. 
§44-56-40. 
§44-56-50. 
R.61-79.261. 

261.32. 
SCHWMA  §44-66-20. 
§44-66-30. 
§44-56-60. 
R.61-79.261. 

261.31(a). 
SCHWMA  §44-5&-20. 
§44-56-30. 
§44-56-60. 
R.61-79.261. 

261.34(b)(7). 
SCHWMA  §44-56-20. 
§44-56-30. 
§44-5&-60. 
R.61-79.261. 

261.31(a). 
R.61 -79.264. 

264.573(a)(4). 
R.61 -79.266. 

265.443(a)(4). 

« 

CHECKUST  89— Revision  to  Petroleum  Refining  Primary  and 
Secondary    Oil/Water/Solids    Separation    Sludge    Ustings 
(R»7  and  F038). 

CHECKUST  90— Mining  Waste  Exclusion  III  

CHECKUST  91— Wood   Preserving   Ustings— Adminisfrative 
Stay. 

^ 

C  Decision 

I  conclude  that  South  Clarolina's 
application  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  (Harolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
South  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  appUcation  and 
previously  approved  authorities.  South 
•  Carolina  also  has  primary  enforcement 
responsibiUties,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008.  3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  Section  6  of  Executive 
Order  12868. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 


regulations  in  favor  of  South  Carolina's 
program,  thereby  eliminating 
duphcative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C  6912(a),  6926, 6974(b)). 

Dated:  August  4, 1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
(FR  Doc.  9S-19996  Filed  8-14-95;  8:45  am] 
BILUNG  CODE  6S6fr-6»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7153 
[MT-930-1 430-01;  MTM  40641] 

Partial  Revocation  of  Executive  Order 
Dated  July  9, 1910;  Montana 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
3,562.91  acres  of  public  lands 
withdrawn  for  the  Bureau  of  Land 
Management's  Coal  Reserve  Montana 
No.  1.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn.  The  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
exchange.  This  action  will  open  the 
lands  to  siuiace  entry  and  non- 
metalliferous  mining  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  lands  have 
been  and  remain  open  to  metalliferous 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  September  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
OfRce.  P.O.  Box  36800,  Billings, 
Montana  59107.  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
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Management  Act  of  1976, 43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  "Hie  Executive  Order  dated  luly  9, 
1910,  which  withdrew  public  lands  for 
the  Bureau  of  Land  Management's  Coal 
Reserve  Montana  No.  1,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Principal  Meridian,  Montana 

(ExchangB  MTM  82115— Rypkema  Unit): 

T.  6  S.,  R.  49  E., 
Sec  25,  SWV4NEV4,  NWV«,  and  SVi; 
Sea  26,  WM1NEV4  and  NWV4; 
Sec.  35,  S»/iNEV«,  NWV..  and  SVi. 
T.  7  S.,  R.  49  E., 
Sec  1,  lot  1; 
Sec.  4,  lots  1  to  4,  inclusive,  SWV4NWV4 

and  NWV4SWV4; 
Sec  5,  lots  1  and  2,  S>/!iNEV4,  and 

N»/iSBV4; 
Sec  12.  lots  1, 2,  and  3. 
T.6S.,R.50E., 
Sec  28,  that  portion  of  the  SV^WV4  lying 

north  and  west  of  the  riven 
Sec  29,  NEV«SWV4: 
Sec.  30,  lots  3  and  4,  EV1SWV4,  and 

W»/,SEV4; 
Sec  31,  lots  1  to  4,  inchisive.  NWV4NEV4, 

and  EV1NWV4; 
Sec  32,  that  portion  of  the  E^/tNEV4  lying 

north  and  west  of  the  river. 
T.  7  S.,  R.  50  E., 
Sec.  6,  lots  5  and  11. 

(Exchange  MTM  81618— Home  Unit): 

T.  6  S.,  R.  49  E., 

Sec  34,  NWV4SWV4. 
T.  7  S.,  R.  49  E.. 

Sec  3,  SV1SWV4: 

Sec  4,  NViSEV4: 

Sec  5.  lots  3  and  4.  SViNWV4,  and 
S^/tSEV*; 

Sec  20,  NWV4  and  NViSWV4; 

Sec.  21.  lot  3; 

Sec  29.  lot  13: 

Sec  30,  loU  2, 3,  and  4.  SEV4NWV4.  and 
NEV4SWV4; 

Sec  31,  lots  1, 2,  and  3; 

Sec  32,  lot  2. 
T.  8  S.,  R.  49  E, 

Sec.  6,  lot  6; 

Sec  7,  lots  2  and  4. 

The  areas  described  aggregate  3,562.91 
acres  in  Powder  River  County. 

2.  At  9  a.m.  on  September  14. 1995. 
the  lands  described  above  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
September  14, 1995.  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  September  14, 1995, 
the  lands  will  be  opened  to  location  and 
entry  for  non-metalliferous  mining 
imder  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 


provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  4, 1995. 
Bob  Aniutrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc  95-20147  Filed  8-14-95;  8:45  am] 

MIUNQ  CODE  431A-OH-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  68 

[CC  DocfcM  No.  92-00;  FCC  95-41(q 

Telephone  Consumer  Protection  Act  of 
1991 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  On  July  26, 1995.  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  (MOAD)  finalizing 
its  rules  implementing  the  Telephone 
Consumer  Protection  Act  of  1991 
(TCFA).  In  the  MO&O.  the  Commission 
resolves  a  number  of  issues  raised 
regarding  the  Report  and  Order.  The 
Commission's  actions  clarify  certain 
critical  aspects  of  the  regulations 
implementing  TCPA  and  ensines  that 
the  costs  of  privacy  protection  are  not 
borne  by  the  residential  subscriber.  The 
MO&O  balances  the  need  to  protect 
consiunera'  privacy  with  the  imperative 
that  telemarketing  practices  not  be 
unreasonably  hindered. 
EFFECTIVE  DATE:  September  14. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  A.  Shefferman,  Attorney.  Domestic 
Facilities  Division.  Common  Carrier 
Bureau,  (202)  418-2332. 
SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's 
Memorandmn  Opinion  and  Order  in  the 
matter  of  Rules  and  Regulations 


Implementing  the  Telephone  Consiuner 
Protection  Act  of  1991.  (CC  Docket  92- 
90.  adopted  July  26, 1995.  and  released 
August  7. 1995).  This  file  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
room  239. 1919  M  St.,  NW.. 
Washington,  DC,  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  ITS,  Inc.  2100  M 
St..  N.W..  Suite  140,  Washington,  DC 
20037,  phone  (202) 857-3800. 

Analjrsis  of  Proceeding 

On  September  17, 1992,  the 
Commission  adopted  a  Report  and 
Order  (57  FR  48333,  October  23, 1992) 
that  established  procedures  goveriiing 
imwanted  telephone  solicitations,  and 
set  forth  regulations  governing  the  use 
of  automatic  telephone  dialing  systems, 
prerecorded  or  artificial  voice  messages, 
and  telephone  facsimile  machines.  This 
MO&O  considers  requests  for 
reconsideration  and/or  clarification  of 
rules  implemented  in  the  Report  and 
Order  in  this  proceeding. 

A  "telephone  solicitation,"  as  defined 
in  the  Telephone  Consiuner  Protection 
Act  of  1991  (TCPA)  and  FCC  rules,  is  a 
telephone  call  initiated  for  the  piupose 
of  encouraging  the  purchase  of  or 
investment  in  property,  goods  or 
services.  The  definition  specifically 
excludes  calls  made  hy  a  tax-exempt 
nonprofit  organization.  The  MO&O 
clarifies  that  telephone  solicitations 
made  either  by  or  on  behalf  of  tax- 
exempt  nonprofit  organizations  are 
excepted  bom  the  telephone  solicitation 
rules,  and  revises  the  rules  accordingly. 
Commission  rules  also  require  each 
telemarketer  to  maintain,  and  retain  on 
a  permanent  basis,  a  company-specific 
[i.e.,  in  house)  list  of  telephone  service 
subscribers  that  do  not  wish  to  receive 
further  solicitation  calls  from  that 
telemarketer  ("do-not-call  list").  The 
MO&O  reconsiders  and  modifies  the 
recordkeeping  requirement  for 
telemarketera  by  requiring  the  record  of 
such  "do-not-call"  requests  to  be  kept 
for  a  ten-year  period,  rather  than 
permanently.  Commission  rules  also 
prohibit  prerecorded  calls  to  residences. 
The  MO&O  clarifies  that  debt  collection 
calls  fall  within  the  exceptions  to  the 
general  ban  against  prerecorded  calls  to 
residences. 

Further,  the  MO&O  clarifies,  among 
other  things,  the  Commission's  rules 
regarding  telephone  facsimile  machines 
and  unsolicited  facsimile 
advertisements  by  stating  that:  (a) 
Telephone  facsimile  machines  need  not 
contain  a  disabling  device  to  prevent 
facsimile  transmission  without  the 
required  identification;  (b)  machines 
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manufactiued  after  the  effective  date  of 
the  rules  must  provide  the  capability  to 
clearly  mark  identifying  information 
(including  the  date  and  time  of 
transmission)  upon  initial  programming 
by  the  user;  (c)  facsimile  modem   ' 
computer  boards  are  subject  to  our  rules 
on  telephone  facsimile  machines;  and 
(d)  the  entity  on  whose  behalf  a 
&csimile  message  is  transmitted  is 
ultimately  responsible  for  compliance 
with  the  rules  banning  unsolicited 
facsimile  advertisements. 


Finally.  Commission  rules  require 
entities  or  individuals  making  telephone 
solicitations  to  provide  identifying 
information  to  called  parties,  including 
a  telephone  number  at  which  the 
solicitor  can  be  reached.  The  TCPA 
prohibits  charging  consumers  to  protect 
their  privacy,  and  FCC  rules  prohibit 
imposing  costs  on  called  parties.  The 
MO&O  therefore  modifies  the 
Commission's  rules  to  ensiue  that 
telephone  niunbers  provided  in 
soUcitations  for  identification  purposes 
do  not  require  the  called  party  to  incur 
more  than  nominal  costs  for  making  a 
do-not-call  request. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  that  the 
petitions  for  reconsideration  and/or 
clarification  of  the  rules  and  regulations 
implementing  the  Telephone  Consiuner 
Protection  Act  of  1991  are  denied  in 
part  and  granted  in  part. 

It  is  further  ordered,  That  effective 
December  13, 1995.  telephone  facsimile 
modem  boards,  which  enable  personal 
computers  to  transmit  messages  to  or 
receive  messages  from  conventional 
telephone  facsimile  machines  or  other 
computer  fax  boards,  must  be 
manufactured  in  compliance  with  the 
Commission's  amended  rules  as  set 
forth  below. 

It  is  further  ordered.  That,  pursuant  to 
authority  contained  in  sections  1. 4(i). 
4(j),  201-205.  218,  and  227  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154(i),  154(j). 
201-205,  218  and  227.  parts  64  and  68 
of  the  Commission's  Rules  and 
Regulations  Are  Amended  as  set  forth 
below,  effective  September  14, 1995. 

List  of  Subjects 

47  CFR  Part  64 

Consumer  protection.  Reporting  and 
recordkeeping  requirements.  Telephone. 

47  CFR  Part  68 

Communications  equipment. 
Facsimile,  Telephone. 


Federal  Communications  Commission. 
UVera  F.  MarshaU. 
Acting  Secretary. 

Rule  Changes 

Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations,  parts  64  and  68.  are 
amended  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4,  48  Stat.  1066,  as 
amended:  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  225, 
226,  227,  48  Stat.  1070,  as  amended,  1077;  47 
U.S.C.  201-4,  218,  225,  226,  227,  unless 
otherwise  noted. 

2.  Section  64.1200  is  amended  by 
revising  paragraphs  (e)(2)(iv),  (e)(2)(vi) 
and  (f)(3)(iii)  to  read  as  follows: 

§64.1200    Delivery  restrictions. 

*  *        »        »        « 

(e)  •  •  * 

(2)*   *   * 

(iv)  Identification  of  telephone 
solicitor.  A  person  or  entity  making  a 
telephone  soficitation  must  provide  the 
called  party  with  the  name  of  the 
individual  caller,  the  name  of  the 
person  or  entity  on  whose  behalf  the 
call  is  being  made,  and  a  telephone 
number  or  address  at  which  the  person 
or  entity  may  be  contacted.  If  a  person 
or  entity  makes  a  solicitation  using  an 
artificial  or  prerecorded  voice  message 
transmitted  by  an  autodialer,  the*  person 
or  entity  must  provide  a  telephone 
number  other  Uian  that  of  the  autodialer 
or  prerecorded  message  player  which 
placed  the  call.  The  telephone  number 
provided  may  not  be  a  900  number  or 
any  other  number  for  which  charges 
exceed  local  or  long  distance 
transmission  charges. 

•  *        •        *        • 

(vi)  Maintenance  of  do-not-call  lists. 
A  person  or  entity  making  telephone 
solicitations  must  maintain  a  record  of 
a  caller's  request  not  to  receive  futiue 
telephone  solicitations.  A  do  not  call 
request  must  be  honored  for  10  years 
from  the  time  the  request  is  made. 

(f)  •  •  * 
(3)*  *  * 

(iii)  By  or  on  behalf  of  a  tax-exempt 
nonprofit  organization. 


PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  Sees.  1, 4,  5,  201-5,  208,  215, 
218,  226.  227.  303,  313.  314,  403,  404,  410, 


602  of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154, 155.  201-5. 
208,  215,  218.  226,  227,  303,  313,  314,  403. 
404,  410,  602. 

2.  Section  68.318  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

S  68.318    Additional  limitations. 

*  •        •        •        * 

(c)*  *  * 

(3)  Telephone  facsimile  machines; 
identification  of  the  sender  of  the 
message.  It  shall  be  unlawful  for  any 
person  within  the  United  States  to  use 
a  computer  or  other  electronic  device  to 
send  any  message  via  a  telephone 
facsimile  unless  such  message  clearly 
contains,  in  a  margin  at  the  top  or 
bottom  of  each  transmitted  page  or  on 
the  first  page  of  the  transmission,  the 
date  and  time  it  is  sent  and  an 
identification  of  the  business,  other 
entity,  or  individual  sending  the 
message  and  the  telephone  number  of 
the  sending  machine  or  of  such 
business,  other  entity,  or  individual. 
The  telephone  number  provided  may 
not  be  a  900  number  or  any  other 
number  for  which  charges  exceed  local 
or  long  distance  transmission  charges. 
Telephone  facsimile  machines 
manufactured  on  and  after  December  20, 
1992  must  clearly  mark  such  identifying 
information  on  each  transmitted 
message.  Facsimile  modem  boards 
manufactured  on  and  after  December  13, 
1995  must  comply  with  the 
requirements  of  this  section. 

•  *        •        •        • 

(PR  Doc.  95-20116  Filed  8-14-95;  8:45  am) 

BILUNQ  CODE  (712-01-41 


47  CFR  Part  73 

[MM  Docket  No.  94-8;  RM-8412;  RM-8461] 

Radio  Broadcasting  Services;  Ola  and 
Russetlville,  AR 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  267A  to  Ola,  Arkansas,  as  that 
community's  first  local  aural 
transmission  service,  at  the  request  of 
Yell  County  Broadcasting.  A  mutually- 
exclusive  proposal  to  substitute  Channel 
267A  for  Channel  265A  at  Russellville, 
Arkansas,  and  concomitant  modification 
of  the  license  of  Johnson  ♦ 

Communications.  Inc.  for  Station 
KCJC(FM)  is  denied.  See  59  FR  7669, 
February  16, 1994.  Coordinates  used  for 
Channel  267A  at  Ola,  Arkansas,  are  35- 
01-02  and  93-13-34.  With  this  action, 
the  proceeding  is  terminated. 
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DATES:  Effective  September  25, 1995. 
The  window  period  for  filing 
applications  will  open  on  September  25, 
1995,  and  close  on  October  2&.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  267A  at  Ola,  Arkansas,  should 
be  addressed  to  the  Audio  Services 
Di  ision,  FM  Branch,  (202)  418-2700. 

8UPPUEMENTARY  INFORMATKM:  This  is  a 
synopsis  otthe  Commission's  Report 
and  Order.  MM  Docket  No.  94-8, 
adopted  August  2, 1995,  and  released 
August  10, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
biisiness  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73,202    [Amendad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Ola,  Channel  267A. 

Federal  Communications  Commission. 

Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-20115  Filed  8-14-95;  8:45  am] 

BIUMQ  COOE  tnt-OI-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  era 

[Docket  No.  950428123-6199-02;  I.D. 
042596A] 

RtN0648-AIOO 

Scallop  Fishery  off  Alaska;  Closure  of 
Federal  Waters  to  Protect  Scallop 
Stocks 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  a  Fishery  Management  Plan 
for  the  Scallop  Fishery  off  Alaska 
(FMP).  The  FMP  specifies  the  optimum 
yield  (OY)  for  the  scallop  fishery  in 
Federal  waters  off  Alaska  as  a  numerical 
range  of  0-1.1  million  lbs  (0-499  mt)  of 
shucked  scallop  meats.  The  only 
management  measure  authorized  under 
the  FMP  is  an  interim  closure  of  Federal 
waters  off  Alaska  to  fishing  for  scallops. 
Federal  waters  will  remain  closed  for  up 
to  1  year.  This  action  is  necessary  to 
prevent  overfishing  of  scallop  stocks 
while  an  amendment  to  the  FMP  is 
prepared  that  would  allow  the 
controlled  harvest  of  scallops  in  Federal 
waters.  This  action  is  intended  to 
prevent  overfishing  of  scallops  that 
could  otherwise  result  from  unregulated 
fishing  for  scallops  in  Federal  waters. 
EFFECTIVE  DATE:  12:01  a.m.,  Alaska  local 
time  (A.l.t.),  August  29, 1995. 
ADDRESSES:  Copies  of  the  FMP  and  the 
Envirorunental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  the  FMP  may  be  obtained 
from  the  North  Pacific  Fishery 
Management  Coimcil,  P.O.  Box  103136, 
Anchorage,  AK  99'i\o. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Federal 
waters  off  Alaska  have  been  closed  to 
fishing  for  scallops  imder  an  emergency 
interim  rule  that  expires  August  28, 
1995  (60  FR  11054,  March  1, 1995, 
corrected  at  60  FR  12825,  March  8, 
1995,  and  60  FR  28359,  May  31, 1995). 
The  emergency  interim  closure  was 
intended  to  prevent  unregulated  and 
imcontrolled  fishing  for  scallops  in 
Federal  waters  while  the  North  Pacific 
Fishery  Management  Coimcil  (Coimcil) 
prepared  the  FMP. 

At  its  April  1995  meeting,  the  Council 
approved  the  FMP  for  review  under 


section  304(b)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.  (Magnuson  Act)).  A 
notice  of  availability  of  the  proposed 
FMP  was  pubUshed  in  the  Federal 
Register  on  April  28, 1995  (60  FR 
20959),  and  invited  comment  on  the 
FMP  through  June  26, 1995.  A  proposed 
rule  to  implement  the  FMP  was 
published  in  the  Federal  Register  on 
May  10, 1995  (60  FR  24822),  and 
comments  on  the  proposed  rule  were 
invited  through  June  19, 1995.  Three 
letters  providing  written  comment  were 
received  within  the  comment  period. 
Written  comments  on  the  FMP  and  the 
proposed  rule  to  implement  it  are 
siunmarized  in  the  Response  to 
Comments  section,  below. 

The  FMP  was  approved  on  July  26, 
1995,  under  section  304(b)  of  the 
Magnuson  Act.  Upon  reviewring  the 
reasons  for  the  FMP  and  the  comments 
on  the  proposed  rule  to  implement  it, 
NMFS  has  determined  that  this  final 
rule  is  consistent  with  the  Magnuson 
Act  and  the  FMP  as  adopted  by  the 
Council. 

The  final  rule  implements  a 
maximum  1-year  closure  of  Federal 
waters  to  fishing  for  scallops.  The  intent 
of  this  action  is  to  prevent  an 
unregulated  and  uncontrolled  fishery 
for  scallops  in  Federal  waters  that  could 
result  in  overfishing  of  scallop  stocks 
while  an  amendment  to  the  FMP  is 
prepared,  which  would  authorize 
fishing  for  scallops  imder  a  Federal 
management  regime.  NMFS  has  pursued 
this  approach,  because  it  has 
determined  that  the  suite  of  alternative 
management  measures  necessary  to 
support  a  controlled  fishery  for  scallops 
in  Federal  waters  could  not  be  prepared, 
reviewed,  and  implemented  before  the 
emergency  rule  expires  on  August  28, 
1995.  Instead,  NMFS  has  approved  this 
rule  to  protect  the  long-term 
productivity  of  scallop  stocks  off  Alaska 
necessary  to  achieve  the  future  harvest 
of  OY  on  a  continuing  basis  without  the 
"boom  and  bust"  cycle  historically 
experienced  in  other  scallop  fisheries. 

The  FMP  and  its  implementing  rule 
are  explained  further  in  the  preamble  to 
the  proposed  rule.  The  measures  set  out 
in  the  final  rule  do  not  differ  from  the 
proposed  rule. 

Response  to  Comments 

Three  letters  of  comments  were 
received  within  the  comment  period.  A 
summary  of  the  written  comments  and 
NMFS'  response  follows: 

Cbnunent  1.  No  information  exists  to 
support  closure  of  Federal  waters  to 
fishing  for  scallops  imder  the  proposed 
FMP. 
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Response.  NMFS  disagrees.  Fishing 
for  scallops  in  Federal  waters  by  a 
vessel  not  subject  to  State  regulations 
governing  the  scallop  fishery 
precipitated  an  emergency  rule  to  close 
Federal  waters  to  unregulated  fishing  for 
scallops  (60  FR  11054,  March  1, 1995, 
and  60  FR  28359,  May  31, 1995).  Based 
on  the  events  that  warranted  the 
emergency  interim  rule,  the  Council  has 
recommended  that  a  Federal  FMP  is 
needed  to  authorize  an  interim  closure 
of  Federal  waters  to  fishing  for  scallops 
that  will  continue  for  1  year  or  until  a 
superseding  Federal  management 
regime  is  implemented,  whichever  is 
earlier.  In  the  absence  of  a  management 
regime,  NMFS  anticipates  that 
continued  unregulated  scallop  fishing 
could  result  in  local  depletion  of 
scallops,  increasing  the  risk  of 
overfishing  of  scallops  stocks. 

NMFS  recognizes  that  an  interim 
closure  of  Federal  waters  to  fishing  for 
scallops  will  result  in  a  substantial 
impact  on  scallop  fishermen.  The 
potential  foregone  revenue  to  scallop 
fishermen  could  approach  $6  million  if 
Federal  waters  remain  closed  for  the 
entire  year.  However,  this  short-term 
impact  is  justified  by  the  need  to 
prevent  overfishing  of  scallop  stocks 
and  ensure  the  long-term  productivity  of 
the  scallop  resource  so  that  the  OY  may 
be  achieved  on  a  continuing  basis  under 
a  future  management  regime  that 
authorizes  a  r^ulated  fishery  in  Federal 
waters. 

Comment  2.  The  proposed  FMP  is  not 
consistent  with  National  Standard  1, 
because  the  FMP  does  not  establish  a 
quantified  maximum  sustainable  yield 
(MSY);  the  proposed  OY  range  does  not 
reflect  the  estimated  range  of  harvests  in 
Federal  waters  relative  to  distribution  of 
weathervane  scallops,  which  is  from 
California  to  Alaska;  and  the  specified 
OY  is  not  based  on  the  best  information 
available  (see  Comment  3).  Furthermore, 
the  1-year  closure  authorized  under  the 
proposed  FMP  would  interfere  with  the 
achievement  of  OY  on  a  long-term, 
continuing  basis. 

Response.  NMFS  disagrees.  See  also 
response  to  Comment  3.  NMFS  noted  in 
the  preamble  to  the  proposed  rule  that 
biomass  estimates  for  scallops  are 
limited,  and  the  continuing  expansion 
of  this  fishery  into  new  areas  make 
numerical  estimation  of  MSY  for 
weathervane  and  other  scallop  species 
not  possible  at  this  time.  Nonetheless, 
an  OY  range  (0  to  1,100,000  lb  (0-499 
mt))  may  be  established  based  on 
historical  catches  from  Federal  waters. 
These  catches  are  the  best  information 
available  on  the  long-term  productivity 
of  the  scallop  resource  off  Alaska. 
During  the  period  that  Federal  waters 


are  closed  to  fishing  for  scallops,  the  OY 
is  set  at  zero.  This  interim  OY  level  is 
consistent  with  National  Standard  1  and 
wrill  achieve  OY  on  a  continuing  basis 
because:  (1)  Prevention  of  overfishing 
dtuing  the  short-term  will  help 
guarantee  a  healthy  long-term  OY  from 
the  fishery  when  it  is  reopened,  (2)  the 
scallop  harvest  foregone  during  the 
interim  closiue  will  be  available  for 
later  harvest  and  will  contribute  to 
increased  OY  because  this  species  is  a 
long-lived  resource,  (3)  imcontrolled 
scallop  fishing  (the  alternative  to 
implementing  the  FMP)  in  the  EEZ  may 
repeat  the  overfishing  and  stock 
depression  that  historically  has 
occurred  in  the  weathervane  scallop 
fishery,  and  (4)  uncontrolled  scallop 
dredging  increases  the  potential  for 
increasing  bycatch  of  crab  beyond  levels 
presently  established  by  the  State  of 
Alaska  and  may  interfere  with  achieving 
OY  in  certain  crab  fisheries. 

If  implementation  of  the  FMP  and  its 
associated  OY  are  delayed  until  more 
scientific  information  is  collected  and 
analyzed,  unregulated  fishing  for 
scallops  in  Federal  waters  would 
continue  imtil  NMFS  acquired  all  data 
necessary  to  refine  the  determination  of 
MSY/OY.  At  that  point,  the  resource 
might  be  too  diminished  to  allow 
achievement  of  O Y  on  a  continuing 
basis. 

Comment  3.  The  proposed  FMP  is  not 
consistent  with  National  Standard  2, 
because  the  FMP  does  not  use  the  best 
information  available,  that  includes  data 
on  landings,  meat  counts,  resource 
distribution,  spatial  catch,  and  fishing 
effort.  Furthermore,  the  available 
scientific  database  for  the  Alaska  scallop 
fishery  is  thin  and  does  not  justify  an 
interim  closure  of  Federal  waters. 

Response.  NMFS  disagrees.  The  FMP 
and  preamble  to  the  proposed  rule 
summarized  the  recent  trends  in  scallop 
landings,  meat  counts  per  pound,  and 
fishing  effort  that  precipitated  the 
preparation  of  a  sicallop  management 
plan  by  the  Alaska  Department  of  Fish 
and  Game  (ADF&G).  NMFS  and  ADF&G 
have  acknowledged  the  limited 
information  on  scallop  population 
structure  and  abundance.  ADF&G  is 
continuing  to  pursue  analyses  of 
biological,  fishery,  and  resource 
assessment  data  to  better  understand  the 
population  structure  of  the  Alaska 
scallop  resource  and  its  sustainable 
exploitation  level.  Available  scientific 
data  on  the  life  history  traits  of 
weathervane  scallops  and  other  scallops 
species  indicate  that  weathervane 
scallops  are  susceptible  to  localized 
depletion  and  require  a  cautious 
resource  management  approach. 
Therefore,  NMFS  has  determined  that 


an  interim  closure  of  the  scallop  fishery 
in  the  EEZ  is  necessary  until  such  time 
as  a  management  regime  can  be 
implemented  to  manage  the  fishery. 

Comment  4.  The  weathervane  scallop 
is  distributed  from  California  to  Alaska 
and  commercial  fisheries  occur  off  the 
States  of  Oregon  and  Washington. 
National  Standards  3  and  6  require  that 
an  individual  stock  of  fish  shall  be 
managed  as  a  unit  throughout  its  range 
and  management  measures  shall  take 
into  account  and  allow  for  variations 
among,  and  contingencies  in,  fisheries, 
fishery  resources,  and  catches.  The 
propc^ed  FMP  does  not  indicate  that 
any  effort  was  made  to  consult  with  the 
States  of  Oregon  and  Washington  or 
with  the  Pacific  Fishery  Management 
Council  (Pacific  Council).  Given  that  the 
proposed  FMP  only  addresses  fishing 
activity  off  Alaska,  the  FMP  does  not 
consider  a  properly  defined 
management  imit  and  violates  National 
Standards  3  and  6. 

Response.  NMFS  disagrees.  Comment 
4  confuses  geographic  distribution  of  a 
species  with  stock  management. 
Concentrations  of  adult  scallops  do  not 
mingle  and  typically  are  managed  as 
separate  stocks.  The  geographic  range  of 
the  weathervane  scallops  consists  of  a 
collection  of  stocks.  Available 
information  on  resource  distribution 
supports  the  management  of  the  Alaska 
scallop  resource  as  separate  stock  units. 
NMFS  anticipates  that  futiore 
amendments  to  the  FMP  that  authorize 
controlled  fishing  for  scallops  off  Alaska 
will  further  define  management  units  of 
the  Alaska  scallop  resource  in  a  manner 
very  similar  to  the  scallop  management 
areas  developed  by  the  State  of  Alaska. 

The  FMP  for  the  Alaska  scallop 
fishery  was  precipitated  by  uncontrolled 
fishing  for  scallops  off  Alaska.  A  similar 
situation  could  occur  off  the  Pacific 
Coast  States.  This  situation  has 
prompted  the  Pacific  States  Marine 
Fisheries  Commission  (PSMFC)  to 
pursue  an  amendment  to  the  Magnuson 
Act  that  would  authorize  the  West  Coast 
States  to  protect  legitimate  state 
interests  in  the  conservation  and 
management  of  fish  caught  in  Federal 
waters  off  the  coast  of  Washington. 
Oregon,  or  California  in  the  al»ence  of 
an  approved  Federal  fishery 
management  plan. 

The  PSMFC  predicated  its  action  on 
the  belief  that  scallops  are  very  sensitive 
to  fishing  pressure  and  that  sudden 
increases  in  fishing  effort  may  have 
long-term  negative  consequences  to  the 
recuperative  capability  of  scallop  stocks. 
The  PSMFC  has  further  acknowledged 
action  by  the  Council  to  initiate 
rulemaking  to  control  the  scallop  fishery 
off  Alaska  and  the  resulting  potential  for 
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increased  effort  for  scallops  off 
Washinston  and  Oregon. 

No  information  is  available  to  NMFS 
that  indicates  that  the  interim  closure  of 
Federal  waters  off  Alaska  to  fishing  for 
scallops  under  either  the  February  24, 
1995,  emergency  rule  or  the  FMP  will 
have  an  impact  on  the  Washington  and 
Oregon  scallop  fishery  in  a  manner  not 
already  occurring  due  to  increased 
fishing  effort  by  vessels  displaced  from 
the  East  Coast  of  the  United  States.  In 
recent  years,  the  amoimt  of  scallops 
harvested  off  Oregon  and  Washington 
annually  was  not  substantial  relative  to 
the  Alaska  fishery  and  averaged  less 
than  1  percent  of  the  Alaska  harvest 
during  198&-1992.  In  1993,  the  scallop 
landings  off  Oregon  and  Washington 
increaMd  to  270,000  lb  (122.47  mt)  and 
246,000  lb  (111.58  mt),  respectively,  due 
to  increased  fishing  effort  by  east  coast 
vessels. 

The  Council  has  no  authority  beyond 
the  Federal  waters  off  Alaska. 
Nonetheless,  the  Council  consists  of 
three  members  fiom  the  State  of 
Washington  and  two  members  from  the 
State  of  Oregon.  At  least  one  of  these 
members  serves  on  both  the  North 
Pacific  and  Pacific  Councils,  as  well  as 
the  PSMFC.  NMFS  believes  this  joint 
membership  served  to  inform 
adequately  the  Pacific  Council  about 
scallop  management  actions  the  Coimdl 
was  considering.  The  fact  that  the 
PSMFC  chose  to  pursue  a  Magnuson  Act 
amendment  to  resolve  Pacific  coast 
management  concerns  rather  than  an 
interjurisdictional  management  plan 
and  that  the  Alaska  scallop  FMP  only 
addresses  fishing  off  Alaska  does  not 
'  constitute  a  violation  of  National 
Standards  3  or  6. 

Comment  5.  The  proposed  FMP  is  not 
consistent  with  National  Standard  4.  An 
interim  closure  of  Federal  waters  to 
fishing  for  scallops  discriminates 
against  residents  of  different  States,  and 
only  Alaska  State  registered  vessels  are 
allowed  to  harvest  weathervane  scallops 
in  Alaska  State  waters.  This  provides  a 
competitive  advantage  to  Alaskan 
vesseb. 

Response.  NMFS  disagrees.  The 
interim  closing  to  fishing  for  scallops 
authorized  imder  the  FMP  does  not 
discriminate  against  non-Alaska  State 
residents.  All  vessels  are  prohibited 
bom  fishing  for  scallops  in  Federal 
waters  off  Alaska,  including  vessels 
owned  and  operated  by  Alaska  State 
residents  and  vessels  registered  under 
the  laws  of  the  State  of  Alaska.  The 
State  of  Alaska  has  notified  the  public 
that  it  will  open  specified  State  waters 
to  limited  fishing  for  scallops.  Any 
vessel  owner,  regardless  of  state  of 
residency,  may  dioose  to  register  his/ 


her  vessel  with  the  State  of  Alaska  and 
abide  by  State  regulations  governing  the 
scallop  fishery  in  State  waters.  Neither 
inconsistency  with  National  Standard  4 
nor  discrimination  against  non-Alaska 
state  residents  results  from 
implementation  of  the  FMP. 

Comment  6.  The  proposed  FMP  is  not 
consistrait  with  National  Standard  5, 
because  the  FMP  seriously  limits 
efficiency  and  no  analysis  is  provided 
on  how  a  1-year  closure  of  Federal 
waters  will  enhance  long-term 
efficiency.  Similarly,  the  previous 
acceptance  by  NMFS  of  an  Alaska  State 
scallop  management  program  also 
imposed  technical  and  economic 
inefficiencies. 

Response.  NMFS  disagrees.  Efficiency 
in  terms  of  resource  management  is 
enhanced  by  providing  for  the  long-term 
sustainable  harvest  of  the  scallop 
resource  (see  response  to  Comment  2). 
NMFS  concurs  that  short-term  economic 
gain  is  subordinated  to  the  long-term 
health  of  the  scallop  resource.  This 
balance  is  considered  and  allowed 
imder  National  Standards  1  and  5. 
Furlhermore,  fishery  resources 
regulations  typically  control  efficiency 
to  prevent  stock  depletion.  Without 
such  controls,  fishermen  might  fi^ 
until  it  were  improfitable  to  do  so, 
resulting  in  localized  depletion  of 
scallops,  which  would  increase  the  risk 
of  overfishing  scallop  stocks. 

Comment  7.  The  proposed  FMP  is  not 
consistent  with  National  Standard  7, 
because  the  FMP  does  not  address  how 
NMFS  would  monitor  the  closiue  of 
Federal  waters  to  fishing  for  scallops. 
Effective  enforcement  could  be  costly. 
Furthermore,  the  proposed  FMP  differs 
from  the  regulations  of  Washington  and 
Oregon  and  would  not  minimize  costs 
and  avoid  unnecessary  duplication. 

Response.  NMFS  disagrees.  NMFS 
would  monitor  and  enforce  closure  of 
Federal  waters  to  fishing  for  scallops  in 
the  same  manner  that  groimdfish  area 
closiues  are  enforced  (i.e.,  observer  data, 
siuveillance  ffights  by  the  U.S.  Coast 
Guard  (USCG),  recordkeeping  and 
reporting  documentation,  other 
available  sources  of  information  that 
indicate  the  location  of  fishing 
operations).  NMFS  recognizes  that  some 
scallop  stocks  straddle  Federal  and  State 
waters  in  a  manner  that  may  make  the 
enforcement  of  the  closure  of  Federal 
waters  off  Alaska  difficult.  NMFS  also 
recognizes  that,  in  recent  years,  most  of 
the  scallop  harvest  has  come  from 
Federal  waters  and  that  the  State  of 
Alaska  intends  to  follow  a  conservative 
approach  to  opening  State  waters  to 
fishing  for  scallops  so  that  the  potential 
for  redistribution  of  fishing  effort  from 
Federal  to  State  waters  does  not 


i>'>opardize  the  resource  in  State  waters. 
NMFS  intends  to  coordinate 
management  with  the  State  of  Alaska  so 
that  the  State  will  consider  any 
enforcement  concerns  resulting  from  the 
closure  of  the  Federal  fishery  when 
determining  whether  or  not  to  open 
State  waters  to  fishing  for  scallop. 

Comment  8.  The  proposed  FMP  is  not 
consistent  with  the  New  England 
Fishery  Management  Council's  (New 
England  Council's)  scallop  fishery 
management  plan,  which  provides  for 
an  industry  advisory  panel.  The 
proposed  FMP  should  allow  for  an 
industry  advisory  panel  to  provide  a 
forum  for  management  agencies  and 
industry  members  to  discuss 
management  and  data  collection 
strategy. 

Response.  The  management  measiues 
contained  in  the  scallop  fishery 
management  plan  prepared  by  the  New 
England  Council  may  or  may  not  be 
pertinent  to  the  management  of  the 
Alaska  scallop  fishery  under  the 
authority  of  the  Council.  The  proposed 
FMP  contains  a  single  management 
measiue,  an  interim  closure  of  Federal 
waters,  to  provide  the  time  necessary  to 
prepare  a  management  regime  that 
would  authorize  a  controlled  fishery  for 
scallops  in  Federal  waters.  This  futiue 
management  regime  could  provide  for 
an  industry  advisory  panel  that  provides 
input  to  management  agencies  if  the 
Council  so  desires.  An  industry 
advisory  panel  beyond  that  which 
already  exists  in  the  normal  Council 
process  is  not  mandated,  because  the 
New  England  Council  has  made  such  a 
provision  in  its  scallop  management 
plan. 

Comment  9.  Concerns  about  localized 
overfishing  of  scallop  stocks  do  not 
justify  closure  of  Federal  waters  because 
fishermen  will  leave  a  fishing  area 
before  the  stock  is  overharvested  to  the 
point  where  profit  margin  falls  to  the 
break  even  point.  As  a  result,  sufficient 
amoimts  of  scallops  will  remain  to 
repopulate  an  area. 

Response.  NMFS  disagrees.  Also  see 
response  to  Comment  2.  The 
weathervane  scallop  is  a  long-lived, 
slow  growing  species.  As  a  result,  this 
species  is  vulnerable  to  overfishing. 
Fishing  a  locahzed  stock  of  scallops 
until  catch-per-unit-of-effort  (CPUE) 
drops  to  the  point  of  becoming 
unprofitable  poses  conservation 
concerns,  especially  if  the  stock  is 
reduced  to  the  point  where  it  is  not  able 
to  recover  or  can  recover  only  after  a 
long  period  of  time. 

Prior  to  the  1990's,  management  of  the 
Alaska  weathervane  scallop  fishery  was 
premised  on  the  assumption  that  the 
fishery  would  self-regulate  by 


economics.  The  fishery  was  fairly  small 
and  passively  managed  using  gear 
restrictions,  fishing  seasons,  and  closed 
areas.  Experience  with  this  management 
approach  for  weathervane  scallops  and 
other  scallop  species  has  indicated  that 
a  collapse  of  a  scallop  fishery  is  not 
uncommon  following  a  relatively  brief 
period  of  intense  fishing  effort.  Recent 
expansion  of  fishing  capacity  of  the 
Alaska  scallop  fleet  has  aggravated 
overfishing  concerns. 

The  scaUop  resource  off  Alaska  may 
have  avoided  overall  depletion  during 
the  early  yeare  of  the  fishery  (late  1960's 
and  early  1970's)  because  scallops  were 
widely  distributed  and  the  small  fleet 
was  economically  motivated  to  move  to 
new  areas  to  maintain  catch  rates  or  to 
other  fisheries.  However,  available 
fishery  data  suggest  that  the  Kodiak  and 
Yakutat  area  stocks  may  have  been 
overfished. 

During  the  early  yeara  of  the  Alaska 
scallop  fishery,  the  scallop  harvests 
from  the  Kodiak  and  Yakutat  areas  were 
predominated  by  scallops  age  7  and 
older.  By  the  early  1970's,  2-6  year  old 
scallops  dominated  the  catch,  fhe 
magnitude  of  the  age  shift  during  the 
early  years  of  the  fishery,  as  well  as 
subsequent  poor  fishery  performance, 
indicates  that  high  harvests  during  the 
early  yeare  of  the  fishery  off  Kodi^  and 
Yakutat  were  not  sustainable  over  the 
long  term  (Shirley  and  Kruse  1995). 
Published  scientific  literatme  provides 
numerous  other  examples  where 
overharvesting  of  scallop  stocks  has  led 
to  long-term  or  permanent  inability  to 
support  a  commercial  fishery  (Young 
and  Martin  1989,  Orensanz  1986, 
Aschan  1991). 

Comment  10.  Closiue  of  Federal 
waters  to  fishing  for  scallops  will 
prevent  the  collection  of  fishery  data 
that  are  needed  for  sound  management 
of  the  fishery. 

Response.  NMFS  recognizes  the 
importance  of  fishery  data  in  monitoring 
the  status  of  the  scallop  resource.  The 
FMP  authorizes  a  1-year  closiue  of 
Federal  waters,  so  the  potential  loss  of 
commercial  fishery  data  from  Federal 
waters  is  limited.  Fishery  data  still 
would  be  collected  from  State  scallop 
fisheries  authorized  by  ADF&G. 
Fiuthermore.  ADF&G  has  scheduled  a 
1995  resource  assessment  for  the  scallop 
resource  near  Kayak  Island  in  the  Prince 
WiUiam  Sound  management  area.  In 
addition,  ADF&G  plans  to  analyze 
biological  and  fishery  data  already 
collected  to  assess  sustainability  of 
exploited  weathervane  scallop  stocks  off 
Alaska.  Given  the  opportunity  to  collect 
data  from  State  fisheries  during  the 
period  of  time  Federal  watera  are  closed, 
as  well  as  ADF&G 's  analysis  of  data 


already  collected  to  estimate 
recruitment,  growth,  and  mortality 
parameters,  NMFS  does  not  believe  that 
a  1-year  hiatus  in  the  collection  of 
Federal  fishery  data  will  significantly 
affect  the  future  management  of  the 
fishery. 

Comment  21.  NMFS  accepts  public 
comment  and  outside  data  perfimctorily 
and  for  no  other  reason  than  that  it  is 
required  by  statute  to  do  so.  No 
evidence  exists,  especially  for  the 
scallop  fishery,  that  the  comments 
submitted  from  commercial  fishing 
interests  have  had  any  effect  whatsoever 
on  ultimate  decisions. 

Response.  NMFS  disagrees.  NMFS 
routinely  revises  final  regulations  in 
response  to  public  comment.  In  the  case 
of  the  proposed  FMP,  this  pubUc 
comment  challenging  the  merits  of  a 
fishery  closure  or  the  efficacy  of 
constraining  fishing  activity  impUes  that 
short-term  financial  gain  on  the  part  of 
one  or  more  vessels  has  priority  over  the 
long-term  health  of  the  scallop  resoiuce 
and  sustainable  yield  by  all  participants 
in  the  fishery  in  futxire  yeare.  This 
perepective  is  coimter  to  what  NMFS 
beUeves  to  be  wise  use  of  the  Alaska 
scallop  resovuce.  Nonetheless,  NMFS 
has  acknowledged  and  responded  to 
such  comments. 

Comment  12.  The  implementation  of 
the  proposed  FMP  is  being  done  on  a 
fast  track  to  prevent  uiuegulated  fishing 
in  Federal  watera  by  one  vessel.  A  major 
concern  posed  by  NMFS  and  the 
Coimcil  is  that  allowing  unregulated 
fishing  by  one  vessel  in  Federal  watera 
could  cause  serious  biological 
overfishing.  Without  any  information  on 
resource  conditions  and  vessel 
performandb  measures,  it  is  not  possible 
to  state  whether  or  not  a  single  vessel 
could  endanger  the  resource  locally  or 
otherwise.  TUs  would  be  highly 
unlikely. 

Response.  NMFS  disagrees.  The 
schedule  for  review  and  implementation 
of  the  proposed  FMP  is  established 
imder  section  304  of  the  Magnuson  Act. 
NMFS  has  not  deviated  from  this 
process  to  puraue  an  alternative  "fast- 
track"  implementation  schedule.  NMFS 
acknowledges  that  the  preparation  and 
review  of  the  FMP  have  been  given  high 
priority.  NMFS  believes  that  the  Alaska 
scallop  fishery  must  be  protected  from 
uncontrolled  fishing  activity  to  better 
assure  the  long-term  health  of  the 
scallop  resource  and  sustain  harvests  of 
this  resource  at  an  optimum  level.  As 
experienced  ear  her  in  1995,  unregulated 
fishing  by  a  single  vessel  in  Federal 
waters  exceeded  an  Alaska  State 
guideline  harvest  level  by  over  100 
percent.  This  degree  of  overharvesting 
has  the  potential  for  unrestricted  crab 


bycatch  and  the  possibility  that  one  or 
more  vessels  would  continue  to 
overharvest  the  scaUop  stocks, 
necessitates  closure  of  Federal  watera 
until  a  Federal  management  regime  is 
prepared  that  authorizes  a  controlled 
fishery  for  scallops.  Moreover, 
continued  unregulated  fishing  by  one  or 
more  vessels  could  result  in  conflicts 
with  other  vessels  that  do  not  choose  to 
pursue  an  unregulated  fishery,  or  those 
Alaska-licensed  vessels  that  are 
prohibited  from  fishing  for  scallops.^ 
NMFS  has  determined  that  such 
conflicts  represent  serious  management 
issues  that  should  be  addressed 
whenever  possible. 

Comment  13.  NMFS  was  content  to 
permit  regulation  of  the  scallop  resource 
by  the  State  of  Alaska,  which  authorized 
the  harvest  of  1.6  million  lbs  (726  mt) 
of  scallops  for  1995.  Furthermore, 
NMFS  did  not  require  the  Alaska  State 
regulations  covering  harvesting  in 
Federal  watera  by  Alaska  State 
registered  vessels  to  meet  the  national 
standards  and  purposes  of  the 
Magnuson  Act.  The  1995  quota  under 
State  management,  which  NMFS  found 
acceptable,  still  has  1.5  miUion  lbs  (680 
mt)  available.  Yet  NMFS  maintains  that 
the  fishery  must  be  closed  to  protect  the 
resource.  The  full  1995  Alaska  quota 
should  be  harvested  before  the  fishery  is 
closed. 

Response.  NMFS  disagrees.  Comment 
13  suggests  that  no  conservation 
problem  exists  that  justifies  a  closure  of 
Federal  watera  under  the  proposed 
FMP,  because  the  full  1.6  million  lbs 
(726  mt)  annual  quota  established  by  the 
State  of  Alaska  has  not  been  harvested. 
This  premise  is  misleading  and 
irrelevant  to  the  basis  for  die  interim 
closiire  authorized  under  the  FMP.  The 
interim  closure  under  the  FMP  is 
necessary  to  address  NMFS'  concern  for 
locahzed  depletion  as  a  result  of 
uncontrolled  dredging  for  scallops  by 
one  or  more  vessels.  Experience  in  1995 
has  shown  that  closure  of  an  area  to 
fishing  for  scallops  under  Alaska  State 
regulations  when  an  annual  quota  has 
been  reached  does  n&t  cause 
unregulated  vessels  to  cease  fishing 
operations.  As  a  result  of  such  action, 
the  State's  quota  for  its  Prince  William 
Sound  registration  area  was  exceeded  by 
over  100  percent.  This  poses  more  than 
adequate  evidence  of  a  serious 
conservation  problem.  Therefore,  the 
commenter's  suggestion  that  scallops 
remain  to  be  harvested  in  other  Federal 
watera  off  Alaska  is  irrelevant  to  the 
problem  faced  by  management  agencies. 

Comment  14.  The  determination  in 
the  preamble  to  the  proposed  rule  that 
the  rule  is  not  significant  for  purposes 
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of  E.O.  12866  is  unexplained  and  is  not 
legally  correct. 

Response.  The  EA/RIR/Initial 
Regulatory  Flexibility  Analysis  prepared 
for  the  FMP  addressed  the  significance 
of  the  interim  closure  authorized  imder 
the  FMP  relative  to  E.O.  12866.  This 
infonnation  was  not  required  to  be 
repeated  in  the  preamble  to  the 
proposed  rule. 

NmFS  requires  the  preparation  of  a 
RIR  for  all  regulatory  actions  that  either 
implement  a  new  fishery  management 
plan  or  significantly  amend  an  existing 
plan.  The  RIR  is  part  of  the  process  of 
preparing  and  reviewing  fishery 
management  plans  and  provides  a 
comprehensive  review  of  the  changes  in 
net  economic  benefits  to  society 
associated  with  proposed  regulatory 
actions.  The  analysis  also  provides  a 
review  of  the  problems  and  policy 
objectives  promoting  the  regulatory 
action  and  an  evaluation  of  the  major 
alternatives  that  could  be  used  to  solve 
the  problems.  The  RIR  addresses  many 
of  the  items  in  the  regulatory 
philosophy  and  principles  of  E.O. 
12866. 

E.0. 12866  requires  that  the  Office  of 
Management  and' Budget  review 
proposed  regulatory  programs  that  are 
considered  to  be  "significant."  A 
"significant  reg\ilatory  action"  is  one 
that  is  likely  to: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
coimnimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  v\rith  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

A  regulatory  program  is 
"economically  significant"  if  it  is  likely 
to  result  in  the  effects  described  in  item 
(1)  above.  The  RIR  is  designed  to 
provide  information  to  determine 
whether  the  proposed  regulation  is 
likely  to  be  "economically  significant." 

NMFS  believes  the  RIR  prepared  for 
the  proposed  FMP  adeqiiately  assessed 
the  costs  and  benefits  that  could  result 
bom  the  implementation  of  the 
proposed  FMP  and  that  the 
determination  that  the  rule 
implementing  the  FMP  is  not  significant 
under  E.O.  12866  is  justified. 


Comment  15.  The  legal  brief 
supporting  Trawler  Diane  Marie,  Inc.'s 
motion  for  siunmary  judgment  in  its 
case  seeking  to  set  aside  the  February 
24, 1995,  emergency  rule,  as  well  as  the 
associated  affidavit  of  James  E.  Kirkley 
and  William  D.  DuPaul  commenting  on 
both  the  emergency  rule  and  the 
proposed  FMP  closure  of  the  scallop 
fishery  in  Federal  waters  off  Alaska  are 
submitted  as  comment  on  the  proposed 
FMP. 

Response.  The  issues  and  complaints 
contained  in  the  legal  brief  filed  by  the 
plaintiffs  inVTrawier  Diane  Marie,  Inc.  v. 
Ronald  H.  B^vrn,  No.  2-95-C:V-15-4)(2) 
(E.D.N.C.),  havebeen  responded  to  in 
several  subsequent  memoranda  of  reply 
and  are  not  repeated  here.  General 
comments  that  directly  pertain  to  the 
proposed  FMP  and  that  were  contained 
also  in  the  Kirkley  and  DuPaul  review 
of  the  proposed  VMP  are  addressed 
above.  Comments  specific  to  the  Kirkley 
and  DuPaul  review  are  addressed  below. 

Comment  16.  The  proposed  FMP 
presents  insufficient  information  to 
assess  whether  or  not  the  FMP  will 
improve  resource  conditions  and  benefit 
the  nation.  There  has  been  no  stock 
assessment  of  the  resource  in  recent 
years.  Furthermore,  the  structure  of  the 
stock  is  not  defined  and  information  is 
lacking  on  whether  the  resoiuce  is 
characterized  as  an  open  population  or 
defined  in  terms  of  discrete,  localized, 
and  self-contained  populations. 

Response.  NMFS  acknowledges  that 
the  data  on  the  weathervane  scallop 
resource  are  not  complete.  ADF&G 
conducted  an  assessment  of  the  Cook 
Inlet  stock  in  1984  and  intends  to 
conduct  an  assessment  of  the  Prince 
William  Sound  stock  this  sxuxSner. 
Although  stock  structiue  of  the 
weathervane  scallop  resource  is  not  well 
defined,  scientists  generally  recognize 
the  resource  to  comprise 
megapopulations,  which  are  discrete 
collections  of  adult  animals  that  do  not 
intermix  but  that  may  be  connected  by 
larval  drift.  Such  populations  are 
susceptible  to  localized  depletion. 
Furthermore,  the  proposed  FMP  refers 
to  scientific  evidence  that  a  number  of 
other  scallop  species  have 
megapopulations  comprising  multiple 
discrete  self-sustaining  populations. 
NMFS  concludes  fit>m  these  studies  that 
weathervane  scallops  structure  may  be 
organized  similarly  and  be  susceptible 
to  localized  overfishing.  Weathervane 
scallops  and  other  scallop  species  have 
a  history  of  overexploitation  that 
resulted  in  serious  depletion  of  / 

localized  stocks,  which  may  haveled  to 
overfishing  (Shirley  and  Krusa^^^S). 
Concerns  about  overexploitation  as  well 
as  uncertainty  about  scallop  stock 


structure  and  abundance  support  a 
conservative  interpretation  of  available 
data  and  development  of  a  management 
regime  in  favor  of  resource  protection. 
This  approach  is  superior  to  that 
alluded  to  in  Comment  16,  which 
indicates  that,  in  the  absence  of 
definitive  information  about  the  scallop 
resource,  NMFS  should  err  on  the  side 
of  resource  exploitation. 

Comment  17.  No  apparent 
information  exists  on  catch  and  effort  or 
meat  coimts,  although  the  proposed 
FMP  refers  to  volimtary  data  submitted 
by  members  of  the  scallop  fishery  and 
to  other  anecdotal  information.  NMFS 
indicates  that  this  information  suggests 
a  resource  problem,  because  the  number 
of  meats  per  pound  has  increased  and 
CPUE  has  declined  in  recent  years. 
Contrary  to  NMFS'  premise,  increased 
meat  counts  could  be  the  result  of  many 
factors,  one  of  which  is  the  fact  that 
scallop  vessels  have  increasingly 
exploited  Federal  waters  off  Alaska.  The 
water  depth  is  typically  deeper  in 
offshore  waters  and  scallops  from  deep 
waters  typically  have  lower  yields  or 
higher  counts  than  scallops  of  the  same 
size  for  shallow  water  areas  because  of 
reduced  food  abundance.  Also,  since  the 
fishery  has  intensified,  there  has  been 
more  exploitation  throughout  the  year. 
As  a  consequence,  more  scallops  may 
now  be  harvested  diuing  the  spawning 
period  when  meat  yields  typically 
decline  or  the  counts  increase. 

Response.  ADF&G  has  collected 
landings  data  from  fish  tickets  from  the 
Alaska  scallop  fishery  since  the  196G's. 
This  information  includes  catch 
amounts  and  limited  data  on  fishing 
effort  (e.g.,  niunber  of  vessels,  vessel 
size,  number  of  tows).  ADF&G  also 
collected  data  from  on  board  catch 
sampling  and  logbook  interview 
programs  from  the  scallop  fishery 
during  1968-1972  and  provided 
additional  effort  information  (actual 
niunber  of  days  fished)  as  well  as  data 
on  shucked  meat  weights.  In  addition, 
ADF&G  has  conducted  an  on  board 
observer  program  since  1993  that 
collects  detailed  data  on  catch  and  effort 
(e.g.,  duration  of  tows). 

Published  literature  indicates  that 
scallop  growth  can  vary  between 
inshore  and  offshore  areas  (MacDonald 
and  Bourne  1987,  Can.  J.  Fish.  Aquat. 
Sci.  44:  152-160)  and  between 
geographic  areas.  A  movement  of 
vessels  from  inshore  to  offishore  fishing 
groimds  woidd  indicate  that  catch  rate 
is  declining  in  the  area  the  vessels  are 
leaving.  This  suggests  inshore  scallop 
stocks  have  been  fished  down  to  the 
point  where  vessels  no  longer  can 
profitably  harvest  them.  Furthermore, 
age  composition  data  from  the 


commercial  fishery  during  the  late 
:960's  and  early  1970's  showed  a 
downward  shift  in  age  structure  in  the 
Kodiak  and  Yakutat  stocks  (see  response 
to  Comment  9). 

Although  a  year-round  fishery  and 
exploitation  during  the  spawning  season 
could  account  for  higher  meat  coimts, 
this  is  not  a  likely  explanation  for 
increased  meat  counts  in  the  Alaska 
scallop  fishery,  because  most  of  the 
Alaska  scallop  harvest  occurs  in  the 
summer  months,  after  the  spawning 
season. 

Comment  18.  The  proposed  FMP 
presents  no  information  on  pre-recruits, 
which  would  not  be  observed  in  the 
State's  mandatory  observer  program  and 
which  could  be  extremely  high.  Alaska 
State  regulations  and  the  commercial 
gear  configuration  allow  escapement  of 
small  scallops.  Available  data  indicate 
the  timing  and  fi«quency  of  spawning 
by  weathervane  scallops  is  highly 
synchronous.  Cionsequently,  scallop 
shell  height  ^equency  distributions 
could  be  a /good  indicator  of  year-class 
survival'^  strength  for  ages  1  to  4.  This 
imfrartabt  infonnation  apparently  is  not 
obtainol  by  at-sea  observers. 

Resppnse.  Vessels  that  fish  under  the 
ty  of  Alaska  State  regulations 
Observers.  These  observers  collect 
.  shell  height  frequency  that  is 
9d  by  ADF&G  to  assess  stock 
condition  and  exploitation.  Further, 
commercial  fishery  data  on  the 
abundance  of  age  3  or  4  scallops  may 
provide  an  index  of  future  productivity. 

Although  weathervane  scallops  can 
produce  gametes  by  age  3  or  4,  these 
ages  may  not  contribute  significantly  to 
reproduction.  Data  on  some  related 
species  show  that  adults  do  not  produce 
fully  viable  gametes  until  several  years 
after  age  at  first  maturity.  Scientists  in 
British  Columbia  currently  are 
researching  this  phenomenon  for 
weathervane  scallops.  Thus,  published 
infonnation  on  age-at-maturity  may  be 
changing.  If  mean  age  of  maturity  is 
older  tbaa  previously  thought,  current 
regulations  afford  less  protection  for 
spawning  stocks  than  currently  believed 
and  recruitment  overfishing  is  more 
likely  to  occur. 

Comment  19.  Management  agencies 
have  not  collected  information  on 
fishing  effort  in  the  Alaska  scallop 
fishery  regularly.  However,  the 
consensus  of  scallop  researchers  is  that 
CPUE  is  not  a  valid  indicator  of  the 
resource  abundance  of  scallops. 

Response.  Information  on  CPUE  in  the 
Alaska  scallop  fishery  has  been 
regularly  collected  on  ADF&G  fish 
tickets  since  the  1960's.  NMFS  generally 
agrees  that  average  CPUE  may  not  be  a 
valid  indicator  of  resource  abundance 


for  aggregative  species  like  scallops, 
because  concentrations  are  fished 
heavily  until  CPUE  drops,  and  the  fleet 
or  a  vessel  then  moves  on  to  a  different 
stock  to  repeat  this  pattern.  Rather  than 
analyze  region-wide  CPUE  data,  the 
State  of  Alaska  is  analyzing  detailed 
area-specific  fishery  data  with 
geographic  information  systems  to  better 
imderstand  stock  distribution  and 
abundance.  Fiuther,  ADF&G  is 
analyzing  biological  data  collected  from 
the  State's  observer  program  to  estimate 
recruitment,  growth,  and  mortality 
parameters  and  to  increase  management 
agency  knowledge  of  the  sustainability 
of  the  exploited  Alaska  weathervane 
scallop  stocks. 

Comment  20.  The  management  of  the 
Alaska  scallop  fishery  by  ADF&G  has 
contributed  to  a  declhie  in  CPUE. 
Quotas  established  by  ADF&G  are 
notoriously  inefficient  and  cause  vessels 
to  engage  in  derby-style  fishing 
practices.  This  type  of  fishing  strategy 
has  been  shown  throughout  the  fishery 
literatiire  to  cause  a  decline  in  CPUE 
and  to  create  economic  and  technical 
inefficiency.  This  approach  to  fishery 
management  violates  National  Standard 
5,  because  it  fails  to  promote  efficiency 
in  the  utilization  of  fishery  resources. 

Response.  NMFS  finds  that  this 
comment  is  not  relevant  to  the  action 
being  proposed  (i.e.,  a  1-year  closure  of 
the  scallop  fishery  in  the  EEZ). 
Nonetheless.  NMFS  notes  that 
establishment  by  the  State  of  Alaska  of 
management  area  quotas  is  an  accepted 
management  measure  used  by  fishery 
management  agencies. 

Comment  21.  The  proposed  FMP 
reports  an  uareasonably  high  harvest 
capacity  (65,000  lbs,  or  29  mt,  of 
shucked  scallop  meats  per  week)  for  the 
single  vessel  that  had  fished  Federal 
waters  outside  the  regulatory  authority 
of  the  State  of  Alaska  and  which 
precipitated  the  February  24  emergency 
closure  of  Federal  waters  as  well  as  the 
proposed  FMP. 

Response.  NMFS  disagrees.  The  draft 
FMP  does  not  state  that  the  vessel  that 
precipitated  the  closure  of  Federal 
waters  had  a  65,000  lb  (29  mt)  harvest 
capacity.  Rather,  the  FMP  reported  that 
when  the  U.S.Coast  Guard  personnel 
boarded  the  vessel,  they  were  informed 
by  the  vessel's  crew  that  the  vessel  had 
about  54,000  lbs  (24  mt)  of  shucked 
scallop  meats  on  board.  The  point 
stressed  in  the  proposed  FMP  and  the 
preamble  to  the  proposed  rule  to 
implement  the  FMP  was  that  this  level 
of  catch  on  board  the  vessel  exceeded 
the  quota  for  the  management  area  the 
vessel  was  operating  in  by  over  100 
percent. 


Comment  22.  The  proposed  FMP 
states  that  it  is  necessary  to  close  the 
scallop  fishery  in  Federal  waters, 
because  insufficient  information  is 
available  to  regulate  the  fishery.  Yet, 
scientific  literature  (Hillbom  and 
Walters,  1992)  has  shown  that  little 
information  necessary  for  resource 
management  can  be  obtained  when  the 
fishery  is  managed  or  regulated  by 
extremely  conservative  strategies  (e.g.. 
an  area  closure).  With  this  in  mind,  it 
may  not  be  possible  for  NMFS  to  ever 
reopen  Federal  waters,  if  the  opening 
depends  upon  a  plan  based  on  soimd 
scientific  information.  The  interim 
closiu«  proposed  under  the  FMP  limits 
the  collection  of  information  necessary 
for  sound  resource  management. 

Response.  NMFS  disagrees.  Also  see 
response  to  Comment  10.  The  FMP  does 
not  authorize  closiu«  of  Federal  waters 
to  fishing  for  scallops  because 
insufficient  information  is  available  to 
regulate  the  fishery.  Rather,  the  FMP 
implements  an  interim  closure  of 
Federal  waters  to  prevent  overfishing 
while  a  Federal  management  regime  is 
prepared  to  authorize  a  controlled 
fishery  for  scallops.  Until  imregulated 
fishing  activity  of  a  single  vessel 
precipitated  closure  of  Federal  waters, 
the  scallop  fishery  was  managed  with 
the  best  information  available  and  it 
will  continue  to  be  managed  with  the 
best  information  available  once  Federal 
waters  reopen  to  fishing  under  a  future 
amendment  to  the  FMP. 

The  cited  reference  (Hillbom  and 
Walters,  1992)  reports  that  key  resource 
assessmmt  calculations  heavily  depend 
on  data  that  can  be  gathered  early  in  a 
fishery's  development  and  that  a  data 
gathering  program  should  be  developed 
to  collect  information  from  subsequent 
phases  of  the  fishery.  If  a  fishery  is  left 
imregulated,  species  that  form  large 
aggregations  are  easy  targets  for 
exploitation  and  are  susceptible  to 
depletion  and  collapse.  This  pattern  of 
exploitation  and  collapse  has  occiured 
repeatedly  for  a  number  of  scallop 
stocks. 

NMFS  notes  that  although  the 
importance  of  fishery  data  is  clear,  the 
single  vessel  fishing  in  the  unregulated 
fishery  for  scallops  in  early  1995  carried 
no  observer  and  did  not  report  its  catch 
to  management  agencies.  As  a  result, 
catch  information  and  other  fishery  data 
from  this  vessel  are  not  included  in  the 
information  base  l>eing  developed  to 
manage  the  Alaska  scallop  fishery. 
Although  the  interim  closure  of  Federal 
waters  temporarily  limits  the  collection 
of  fishery  data,  not  implementing  the 
FMP  and  allowing  unregulated  vessels 
to  fish  for  scallops  in  Federal  waters 
would  not  guarantee  that  fishery  data 
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would  be  provided  to  management 
agencies. 

CcMiunent  23.  Given  the  inadequacy  of 
biological,  social,  and  economic 
information  to  ascertain  the  status  of  the 
scallop  stocks  or  the  condition  of  the 
fishery,  the  available  data  do  not 
supptnt  closiire  of  Federal  waters  to 
fishing  for  scallops.  If  the  FMP  is 
implemented,  NMFS  will  have  to 
underwrite  a  large  and  expensive 
research  program.  If  the  research 
program  has  not  yet  begim,  it  will  be  a 
long  time  before  a  good  FMP  can  be 
developed  for  the  fishery. 

Response.  For  the  reasons  described 
above,  NMFS  acknowledges  that  limited 
information  on  the  Alaska  scallop      ^^^-^ 
resource  justifies  a  conservative        / 
approach  to  the  management  of  \bi$ 
resource.  This  approach  is  base<Lon  the 
premise  that  uncertainty  should  I^d  to 
greater  caution,  not  recklessness  in  the 
hope  of  short-term  economic  gain. 

ADF&G  has  conducted  resource 
assessments  in  Cook  Inlet  and  intends  to 
pursue  a  survey  of  part  of  the  Prince 
William  Sound  stock  this  siunmer.  An 
assessment  of  stock  condition  does  not 
necessarily  require  expensive  and  long- 
term  research.  For  example,  observer 
data  on  catch,  effort,  and  age 
composition  could  be  analyzed  to  assess 
a  stock's  sustainability  to  exploitation. 
ADF&G  plans  to  use  these  observer  data 
in  a  geographic  information  systems 
analysis  to  provide  a  fishery-based 
assessment  of  stock  status  and 
productivity.  NMFS  is  considering 
possible  cooperative  arrangements  with 
the  State  of  Alaska  to  make  use  of  the 
information  made  available  from 
AOF&G's  assessment  program. 

Conujient  24.  The  proposed  FMP 
Specifies  an  OY  of  1.1  milhon  lbs  (499 
mt),  which  equals  the  highest  estimated 
harvest  from  Federal  waters  off  Alaska. 
NMFS  inappropriately  based  the 
proposed  OY  on  historical  landings 
because  the  landings  have  been 
sporadic,  not  indicative  of  a  fully 
exploited  resource,  and  regulated  by 
quotas.  In  fact,  historical  landings 
reflect  opportimities  in  other  fisheries  as 
well  as  those  in  the  weathervane  scallop 
fishery.  Bourne  (1991)  argues  that  the 
resource  tends  to  be  exploited  when 
op[>ortunities  in  other  fisheries  are 
diminished.  As  a  result,  the  landings 
series  do  not  coincide  with  periods  of 
full  exploitation  and  the  resulting 
guideline  harvest  ranges  implemented 
by  the  State  of  Alaska  and  the  proposed 
OY  is  likely  to  be  artificially  low. 

Response.  NMFS  agrees  tnat  historical 
landings  could  have  been  affected  as 
opportunities  in  other  fisheries 
[  flourished  or  diminished.  However, 
^VaiM>le  data  also  support  the  premise 


of  management  agencies  that  fluctuating 
landings  in  the  Alaska  scallop  fishery 
are  reflective  of  the  reduced  availability 
of  scallops  resulting  from  the  pulse 
natiue  of  the  fishery  and  the  "boom  and 
bust"  cycles  of  resource  abundance. 
Furthermore,  the  State  of  Alaska  only 
recently  (1993)  implemented  quotas  for 
the  Alaska  scallop  fishery.  Prior  to  this 
time,  scallop  harvests  were  regulated 
only  with  gear  restrictions,  area 
closures,  and  fishing  seasons.  Last, 
analyses  upon  which  ADF&G's 
guideline  harvest  ranges  are  based  do 
not  include  very  high  or  very  low 
annual  harvests  to  dampen  the  effect  of 
annual  variation  on  the  calculation  of 
sustainable  yield  estimates. 

Conunent  25.  Using  information 
contained  in  the  draft  FMP  and  a  simple 
analysis  of  landings  and  niunber  of  trips 
using  a  siuplus  production  model  of  the 
form  of  Schaefer  (1957)  indicates  that 
the  MSY  for  weathervane  scallops  off 
Alaska  is  appro^dmately  6.3  million  lbs 
(2,857  mt)  of  meats.  The  model  is 
statistically  significant,  although  the 
coefficient  for  the  effort  squared, 
measured  by  niunber  of  landings,  is  not 
statistically  significant.  This  estimate  is 
based  on  the  best  scientific  information 
available — landings  and  number  of  trips 
over  time.  If  the  number  of  vessels  is 
used  instead  of  number  of  landings,  the 
MSY  is  estimated  to  equal  1.3  million 
lbs  (590  mt)  of  meats. 

Response.  The  Schaefer  model  for 
estimating  surplus  production  and  MSY 
has  been  considered  invalid  since  the 
1960's  (Larkin  1977).  Furthermore, 
neither  the  niunber  of  landings  nor  the 
number  of  vessels  are  adequate  variables 
to  use  because  scallop  vessel  size  and 
capacity  has  changed  greatly  over  the 
past  20  years.  Similarly,  vessels  have 
gone  from  a  part-time  engagement  in  the 
Alaska  scallop  fishery  to  full-time 
participation.  Thus  the  vessels  used  to 
participate  in  the  scallop  fishery  in  the 
late  1960's  and  1970's  caimot  be 
compared  to  the  15-17  vessels  currently 
participating  in  the  fishery  because  their 
levels  of  participation  are  not 
comparable.  Even  if  the  Schaefer  model 
were  appropriate,  NMFS  would 
seriously  question  the  Commenter's 
preferred  alternative  of  using  the  highest 
MSY  estimate  of  6.3  million  lbs  (2,857 
mt).  instead  of  a  more  conservative 
amount,  given  the  wide  range  (1.3 
million-€.3  million  lbs  (590  mt-2.857 
mt)  calculated  fit)m  the  commenter's 
efforts,  and  the  uncertainty  of  the  data 
used  by  the  commenter. 

Comment  26.  The  proposed  FMP 
states  that  a  major  reason  for  the  interim 
closure  and  a  Federal  FMP  is  to  prevent 
the  "boom  and  bust"  syndrome 
historically  exhibited  by  other  scallop 


fisheries.  There  is  absolutely  no 
evidence  that  a  "boom  and  bust"  fishery 
is  bad.  In  fact,  many  U.S.  fisheries, 
particularly  shellfish  fisheries,  exhibit 
cyclic  patterns  in  resource  abundance 
and  fishing  activity.  A  good  example  of 
this  is  the  CaUco  scallop  (Argopecten 
gibbas)  fishery  in  the  State  of  Florida. 
Moreover,  pulse-fishing  is  a  strategy 
often  adopted  by  fishermen  to  maximize 
net  returns  over  time.  In  general, 
management  strategies  have  not  been 
able  to  prevent  "boom  and  bust" 
episodes  in  fisheries  that  are  naturally 
cyclic. 

Response.  The  Calico  scallop  fishery 
is  a  poor  example  for  justifying  a  "boom 
and  bust"  fishery  for  weathervane 
scallops  off  Alaska.  Contrary  to  the  long- 
lived  weathervane  scallop,  the  CaUco 
scallop  has  a  short  life  span  (less  than 
2  years).  Species  of  short  life  span 
typically  are  less  vulnerable  to 
overfishing,  unlike  weathervane 
scallops,  which  have  a  long  life  span 
and  are  more  susceptible  to  recruitment 
overfishing.  Published  literature  cites 
many  examples  where  a  relatively  brief 
intense  period  of  fishery  exploitation 
has  resulted  in  stock  collapse  (see 
response  to  Comment  9). 

Under  the  proposed  FMP,  as  well  as 
the  State  of  Alaska  management 
program,  harvest  constraints  will  have 
some  effect  in  dampening  the  natural 
fluctuations  in  resource  abundance.  A 
constant  supply  of  scallops  would  also 
dampen  economic  impacts  on  the 
weathervane  scallop  industry  relative  to 
the  cyclic  abundance  pattern  that  can 
wreak  havoc  on  established  markets. 

Comment  27.  Under  the  proposed 
FMP,  there  will  bie  unprecedented 
scallop  fishing  effort  by  vessels  in  State 
waters  because  Federal  waters  will  be 
closed.  Evidence  exists  that  the  State 
will  allow  increased  harvest  levels  in 
State  waters  in  response  to  the  closure. 
Therefore,  the  likelihood  exists  that 
fishing  activity  in  State  waters  will  be 
unprecedented  unless  controlled  by 
strict  harvest  quotas.  Thus,  the  same 
argument  used  to  closJ  Federal  waters 
will  have  to  be  used  to  close  State 
waters  to  the  harvesting  of  weathervane 
scallop  fishing.  The  only  way  to 
guarantee  that  the  risk  of  recruitment 
failure  or  growth  overfishing  will  be 
minimal  is  to  close  the  entire 
weathervane  scallop  fishery. 

Response.  Under  the  proposed  FMP, 
as  well  as  the  State  of  Alaska 
management  program,  harvest 
constraints  will  help  dampen  the 
natural  fluctuations  in  resource 
abundance,  will  better  prevent 
recruitment  overfishing,  and  will 
promote  sustainable  and  predictable 
fishery-related  employment  on  a 
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continuing  basis.  A  constant  supply  of 
scallops  would  also  dampen  the  adverse 
economic  impacts  on  maricets  that  could 
be  caused  by  erratic  or  cycUc  patterns  of 
scallop  abundance. 

The  State  of  Alaska  opened  only 
limited  areas  in  State  waters  to  fishing 
for  scallops  under  quotas  that  will 
protect  scallop  stocks  within  State 
waters  from  any  increase  in  fishing 
effort  that  may  occur  because  of  the 
closure  of  Federal  waters.  For  the  1995 
fishing  season,  only  the  State  waters  of 
the  Dutch  Harbor  and  Adak  areas 
opened  to  scallop  fishing  as  scheduled 
on  July  1.  Available  fishing  grounds  are 
extremely  limited  and  harvest  amounts 
are  not  expected  to  be  significant.  The 
harvests  in  these  areas  from  the  1993 
and  1994  seasons  were  only  40,000  lbs 
(18  mt)  and  2,000  lbs  (0.9  mt), 
respectively.  Furthermore,  scallop 
harvests  and  crab  bycatch  rates  will  be 
assessed  in-season  to  guide  management 
decisions  and  inseason  closures. 

Comment  28.  The  proposed  FMP 
states  that  weathervane  scallops  possess 
biological  traits  (e.g.,  longevity,  low 
natural  mortality  rates,  and  variable 
recruitment)  that  render  them 
vulnerable  to  overfishing.  It  is  not  clear 
why  these  traits  would  render  scallops 
vulnerable  to  overfishing.  In  fact,  the 
trait  of  variable  recruitment  is  a  trait 
that  can  result  in  resource  restoration. 

Response.  Resource  restoration  is  a 
factor  of  numerous  variables,  including 
recruitment  and  natural  mortality  (M).  A 
number  of  biological  reference  points  is 
widely  accepted  for  the  management  of 
fishery  resources.  One  of  these  points  is 
fishing  mortality  (F)  at  a  level  that 
equals  natural  mortality  (M).  If  a  stock 
exhibits  low  M,  then  chances  increase 
that  an  unknown  F  is  actually  greater 
than  M.  Lacking  more  definitive 
information,  another  basic  premise  of 
traditional  fishery  management  is  that 
species  of  large  size,  longevity,  and  low 
natural  mortaUty  tend  to  be  vulnerable 
to  overharvest  (Adams  1980;  Leaman 
1991).  Moreover,  published  Uterature 
(Murphy  1967)  shows  that  species  that 
reproduce  at  multiple  ages  with  variable 
reproductive  success  are  very 
vulnerable  to  overharvest  when  fishing 
alters  the  age  structure  such  that  the 
population  approaches  a  single 
reproduction.  In  the  case  of  scallops, 
fishing-induced  shifts  in  age  structure  to 
ages  2-6,  as  occurred  in  the  early  1970s, 
reduce  the  stock's  abiUty  to  maintain 
itself  under  periods  of  poor  recruitment. 

Conunent  29.  Management 
alternatives  exist  to  a  closure  of  Federal 
waters  to  fishing  for  scallops.  For 
example,  NMFS  could  impose  a  quota  of 
1.1  milhon  lbs  (499  mt)  in  Federal 
waters  and  require  an  observer  aboard 


every  vessel.  When  the  quota  will  be 
reached,  NMFS  could  close  the  fishery. 
Concerns  about  a  derby-style  fishery 
could  be  addressed  through  daily  or 
weekly  quotas  or  vessel  specific  quotas 
or  allocations. 

Response.  NMFS  disagrees  with  the 
commenter's  approach.  NMFS  does  not 
at  this  time  have  information  to  justify 
how  the  harvest  of  a  particular  quota 
(e.g.,  1.1  million  lbs)  should  be  spread 
among  potential  management  areas  to 
prevent  localized  depletion  of  scallops. 
If  a  single  harvest  amount  were 
specified  and  allowed  to  be  fished 
without  this  information,  scallop  stocks 
could  be  adversely  impacted.  Requiring 
an  observer  on  board  every  vessel  would 
not  ameUorate  this  situation.  The 
Council  is  in  the  process  of  preparing  an 
amendment  to  the  FMP  that  would 
estabUsh  a  Federal  management  regime 
authorizing  a  controlled  fishery  for 
scallops  in  Federal  waters  as  soon  as 
possible.  In  addition  to  quotas  and 
levels  of  observer  coverage,  the  Council 
will  likely  consider  measures  such  as 
area  closures  and  prohibited  species 
bycatch  allowances  to  protect  othCTfish 
species  (e.g.  crabs).  Also,  the  CounciK 
will  likely  consider  measures  necessary 
for  inseason  management  of  the  scalfop 
fishery  (e.g.,  gear  configurations,  crew 
sizes,  recordkeeping  and  reporting 
requirements).  The  Council  will 
consider  carefully  each  of  these 
measures  as  to  whether  it  is  necessary 
for  conservation  and  management  of  the 
scallop  fishery.  Public  comments  vdll  be 
invited,  responded  to,  and  if  necessary, 
adjustments  to  particular  management 
measures  might  be  developed.  Once  the 
Council  recommends  its  preferred 
alternative  for  each  particular  measure, 
NMFS  will  determine  whether  it 
comports  with  the  national  standards 
and  other  applicable  laws,  and  decide 
whether  to  approve  it.  This  process, 
although  lengthy,  is  essential  to  provide 
a  rational  regime  that  responds  to 
NMFS's  responsibilities  under  the 
Magnuson  Act  to  conserve  and  manage 
the  scallop  fishery  off  Alaska. 

Comment  30.  In  recent  years,  the 
catch  capacity  and  capitalization  in  the 
Alaska  scallop  fishery  has  become 
excessive  due  to  speculative  entry.  The 
result  has  been  severe  financial  pressure 
on  fishery  participants.  The  only  way  to 
reduce  this  pressure  is  to  reduce 
excessive  capacity  to  a  rational  level. 
The  management  of  this  fishery  must 
proceed  as  soon  as  possible  towards  a 
comprehensive  system  that  will 
optimize  the  fleet  at  a  more  rational 
level. 

Response.  NMFS  agrees.  See  response 
to  Comment  29. 
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Qassificatioii 

The  Director,  Alaska  Region.  NMFS, 
determined  that  the  FMP  is  necessary 
for  the  conservation  and  management  of 
the  Gulf  of  Alaska  and  the  Bering  Sea 
and  Aleutian  Islands  management  area 
fisheries  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
laws. 

NMFS  prepared  an  FRFA  as  part  of 
the  RIR.  A  copy  of  this  analysis  is 
available  from  the  Council  (see 
ADDRESSES). 

To  avoid  a  regulatory  hiatus  when  the 
February  23, 1995,  emergency  rule 
expires  and  to  address  conservation 
concerns  resulting  from  uncontrolled 
fishing  for  scallops,  this  rule  must  be 
effective  on  12:01  a.m.,  A.l.t.,  August  29, 
1995.  In  addition,  because  this  rule  will 
continue  the  emergency  rule's 
prohibition  on  fishing  for  scallops,  the 
fishing  industry  will  not  need  any 
additional  time  to  adjust  to  the 
requirements  imposed  by  this  rule. 
Hiese  reasons  constitute  good  cause 
under  authority  contained  in  5  U.S.C. 
553(d)(3)  for  waiving  all  or  part  of  the 
30-day  delay  in  effective  date. 


This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  673 

Fisheries. 

Dated:  August  8. 1995. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  673  is  added  as 
follows: 

1.  Part  673  is  added  to  Chapter  VI  of 
50  CFR  to  read  as  follows: 

PART  673— SCALLOP  FISHERY  OFF 
ALASKA 

Sw. 

673.1  Purpose  and  scope. 

673.2  Definitions. 

673.3  Prohibitions. 

Authority:  16  U.S.C.  1801  etseq. 

§673.1    Purpose  and  scope. 

(a)  These  regulations  implement 
Federal  authority  under  the  Magnuson 


Act  to  manage  the  scallop  fishery  in  the 
exclusive  economic  zone  off  Alaska, 
(b)  Regulations  in  this  part  govern 
commercial  fishing  for  scallops  in  the 
exclusive  economic  zone  off  Alaska. 

§673.2    Deflnitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  50  CFR  part  620, 
the  terms  in  50  CFR  part  673  have  the 
following  meanings: 

Exclusive  Economic  Zone  (FEZ)  (see 
§  620.2  of  this  chapter) 

Scallop(s)  means  any  species  of  the 
family  Pectinidae,  including  without 
limitation  weathervane  scallops 
(Patinopecten  caurinus). 

§673.3    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  retain  any 
scallops  in  the  EEZ  seaward  of  Alaska 
during  the  period  that  extends  through  . 
the  earlier  of  August  28, 1996,  or  until 
superseded  by  other  management 
measures. 
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persons  an  opportunity  to  participate  in  the 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Paits  60, 72, 73,  and  75 
RIN:  3150-AF32 

Safeguaixls  for  Spent  Nuclear  Fuel  or 
High-Level  Radioactive  Waste 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUmMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  clarify 
safeguards  requirements  for  spent 
nuclear  fuel  or  high-level  radioactive 
waste  stored  at  independent  spent  fuel 
storage  installations,  power  reactors  that 
have  permanently  ceased  reactor 
operations,  monitored  retrievable 
storage  installations,  and  geologic 
repository  operations  areas.  This  rule 
would  allow  general  licensees  the 
option  of  implementing  the  proposed 
safeguards  requirements  for  spent 
nuclear  fuel  stored  in  approved  casks  at 
operating  power  reactor  sites.  This 
action  is  necessary  to  reduce  the 
regulatory  uncertainty  regarding  the 
safeguards  requirements  for  the  storage 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste  without  reducing  the 
level  of  protection  for  public  health  and 
safety. 

DATES:  Comment  period  expires 
November  13. 1995.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  to:  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attn:  Docketing  and 
Service  Branch.  Hand  deliver  comments 
to  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  am  and  4:15 
pm  on  Federal  workdays. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 


later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FEDWORLD. 
The  bulletin  board  may  be  accessed 
using  a  personal  computer,  a  modem, 
and  one  of  the  commonly  available 
communications  software  packages. 
Background  documents  on  the 
rulemaking  are  also  available  for 
doviTiloading  and  viewing  on  the 
bulletin  board. 

The  NRC  rulemaking  subsystem  on 
FEDWORLD  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FEDWORLD 
consult  the  "Help-Information  Center" 
from  the  "NRC  Main  Menu."  Users  will 
find  the  "FEDWORLD  Online  User's 
Guides"  particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help-Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FEDWORLD 
also  can  be  accessed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS:  703-321-3339.  If  you  access  NRC 
this  way,  then  you  may  retiun  to 
FEDWORLD  by  selecting  the  "Return  to 
FEDWORLD"  option  from  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FEDWORLD  system.  For  more 
information  on  NRC  bulletin  boards 
contact  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch. 
U.S.  Nuclear  Regulatory  Commi^ion, 
Washington,  DC  20555-0001,  telephone 
(301)  415-5780;  e-mail  AXD3@nrc.cov. 

Dociunents  related  to  this  rulem^Sdng, 
including  comments  received,  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC.  These  same  documents 
may  also  be  viewed  and  downloaded 
electronically  via  the  Electronic  Bulletin 
Board  established  by  NRC  for 
rulemaking  as  indicated  above  under 
the  ADDRESSES  heading. 
FOR  FURTHER  iNFORMATlON  CONTACT:  Mr. 
John  L.  Telford  (301)  415-6229  or  e-mail 
JLT@nrc.gov.  or  Dr.  Sandra  D.  Frattali 
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(301)  415-6261  or  e-mail  SDF@nrc.gov. 
Office  of  Nuclear  Regulatory  Research, 
or  Ms.  Priscilla  A.  Dwyer  (301)  415- 
8110  or  e-mail  PAD@nrc.gov.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-^)001. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  regulations 
addressing  the  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste 
(HLW).  10  CFR  part  72.  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste."  refer  the 
applicant  or  Ucensee  to  "  *  *     • 
applicable  requirements  of  part  73 
*  *   *  "  for  requirements  for  physical 
protection.  However,  part  73  does  not 
identify  any  safeguards  requirements 
that  are  specific  to  the  storage  of  spent 
nuclear  fuel  or  HLW.  In  practice,  the 
NRC  has  imposed  specific  safeguards 
requirements  on  affected  facilities 
through  license  conditions  using 
selected  portions  of  10  CFR  73.50  and 
73.55  and  interim  Ucensing  criteria  as 
guidance. 

The  Commission's  regulations  for 
disposal  of  spent  nuclear  fuel  or  HLW 
by  DOE  at  a  geologic  repository 
operations  area  (GROA)  take  a  different 
approach.  Instead  of  specifying 
applicable  requirements  to  protect  the 
common  defense  and  security,  they  call 
for  DOE  to  certify  that  it  will  provide 
"  *   *   *  such  safeguards  as  it  requires  at 
comparable  surface  facilities  *  *  *  "  of 
DOE.  They  also  require  EKDE  to  describe 
a  physical  security  plan  for  protection 
against  radiological  sabotage,  but  the 
contents  of  that  plan  are  not  specified. 

The  only  physical  protection 
requirements  in  NRC  regulations  that 
are  specific  to  the  storage  of  spent 
nuclear  fuel  are  those  that  apply  to 
spent  nuclear  fuel  stored  in  certified 
casks  imder  a  general  Ucense  at 
operating  nuclear  power  reactors.  These 
requirements  are  found  in 
§  72.212(b)(5). 

The  Commission  is  proposing 
regulations  to  codify  existing  practice 
for  the  safeguarding  of  stored  spent 
nuclear  fuel  or  HLW.  The  proposed 
amendments  would  provide  a  set  of 
physical  protection  and  material  control 
and  accounting  requirements  directed  at 
the  storage  of  spent  nuclear  fuel  or 
HLW,  whether  at  an  independent  spent 


42080  Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules 


fuel  storage  installation  (ISFSI),  a 
monitored  retrievable  storage 
installation  (MRS),  a  power  reactor  that 
has  permanently  ceased  reactor 
operations,  or  a  geological  repository.  In 
addition,  these  proposed  amendments 
are  consistent  with  safeguards 
requirements  for  spent  nuclear  fuel 
storage  under  a  general  license  at 
operating  power  reactors.  Because  the 
proposed  amendments  codify  the 
existing  regulatory  practice  there  would 
not  be  any  additional  burden  placed 
upon  current  licensees. 

These  amendments  would  make 
minor  changes  to  existing  regulatory 
language  to  clarify  the  meaning  of  the 
requirements.  These  amendments 
would  also  make  the  reqiiirements  of  10 
CFR  part  75  (pertaining  to  international 
safeguards)  applicable  to  the  GROA. 
This  change  is  needed  because  the 
Terms  of  Reference,  dated  August  1, 
1994,  for  the  Subgroup  on  IAEA 
Safeguards  in  the  U.S.,  part  of  the 
Subcommittee  on  International         . 
Safeguards  and  Monitoring  of  the  L^lfEA 
Steering  Committee,  states  that  NRC 
shall  be  the  U.S.  agency  responsible  for 
maintaining  necessary  regulations  for 
implementing  the  USi-IAEA  Safeguards 
Agreement  at  NRC  licensed  or  certified 
facihties,  including  the  promulgation  of 
regulations,  incorporation  of 
appropriate  amendments  in  NRC 
licenses,  and  the  issuance  of  such  orders 
as  may  be  necessary  to  assure 
comphance.  These  Terms  of  Reference 
regarding  the  agreement  between  the 
U.S.  and  the  IAEA  are  available  for 
inspection  in  the  NRC's  public 
document  room. 

These  proposed  amendments  do  not 
require  specific  protection  against  the 
malevolent  use  of  a  vehicle.  As  stated  in 
the  final  rule  "Protection  Against 
Malevolent  Use  of  Vehicles  at  Nuclear 
Power  Plants"  (59  FR  38889,  August  1. 
1994),  the  NRC  staff,  writh  contractor 
assistance,  is  studying  this  issue  and 
attempting  to  quantify  the  consequences 
of  a  vehicle  bomb  detonated  in  the 
vicinity  of  an  ISFSI.  The  results  of  this 
study  will  assist  the  staff  in  making  a 
determination  as  to  whether  vehicle 
bomb  protection  is  needed  for  ISFSIs. 
Also,  if  any  significant  safety  issues  are 
identified  in  this  study,  those  issues 
woiild  be  resolved  by  an  appropriate 
regulatory  action,  which  could  include 
rulemaking.  In  the  interim,  the  staff 
beUeves  that  the  inherent  nature  of  the 
spent  nuclear  fuel  or  HLW,  along  with 
the  degree  of  protection  provided  by  the 
approved  storage  means,  provides 
adequate  protection  against  the 
malevolent  use  of  a  veMcle. 


Regulatory  Approach 

The  proposed  requirements  would 
amend  10  CFR  parts  60,  72,  73,  and  75. 
For  part  60,  the  Commission  is 
proposing  that  the  regulatory  approach 
for  safeguarding  a  GROA  be  the  same  as 
that  which  applies  to  spent  nuclear  fuel 
storage  facilities  licensed  imder  part  72. 
The  basic  reason  for  this  proposal  is  that 
the  GROA  operations,  at  least  insofar  as 
they  are  expected  to  be  conducted  in 
surface  facihties,  appear  to  present  the 
same  kinds  of  potential  risks  that  are 
characteristic  of  the  storage  of  spent 
nuclear  fuel.  And  the  safeguards  that 
would  thus  be  required  are  deemed  to 
be  sufficient  as  well  to  protect  against 
acts  affecting  the  undergroimd  facility 
that  might  be  inimical  to  the  common 
defense  and  security.  This  regulatory 
approach  is  predicated  on  maintaining 
the  physical  integrity  of  the  spent 
nuclear  fuel  rods.  If  their  physical 
integrity  is  not  maintained,  additional 
hcense  conditions  might  be  foimd  to  be 
necessary  and  would  then  be 
incorporated  in  the  hcense. 

The  ourent  proposal  represents  a 
departiue  firom  the  Commission's  prior 
position,  as  explained  in  the  statement 
of  considerations  accompanying  its 
promulgation  of  10  CFR  part  60  (46  FR 
13971, 13975,  February  25, 1981).  The 
prior  view  was  that  "EXDE,  as  a  Federal 
agency  operating  under  the  Atomic 
-  Energy  Act,  has  its  own  obligation  to 
promote  the  common  defense  and 
security.  Indeed,  EKDE  is  responsible 
imder  the  Atomic  Energy  Act  for 
protection  of  materials  and  facilities  far 
more  sensitive  from  a  safeguards 
standpoint  than  nuclear  waste  materials 
in  a  geologic  repository.  Therefore,  the 
rule  provides  that  a  DOE  certification 
that  its  repository  operations  area 
safeguards  are  equal  to  those  at 
comparable  DOE  surface  facilities  shall 
constitute  a  rebuttable  presumption  on 
the  question  of  inimicahty  to  the 
common  defense  and  security." 

Implementation  of  the  current  rule 
has  proved  to  be  difficult  for  two 
reasons.  The  first  has  been  the 
identification  of  DOE  surface  facihties 
^at  are  "comparable,"  so  that  the 
protective  measures  are  neither  too 
burdensome  nor  too  lax.  The  second 
reason  concerns  the  indefiniteness  of 
the  "rebuttable  presumption"  language. 
Neither  DOE  nor  the  NRC  staff  nor  any 
other  potential  party  can  be  certain 
about  the  level  of  detail  that  might  be 
necessary  to  support  the  certification  or 
to  rebut  the  presumption  of 
no^ifinimicality.  It  appears  likely  to  the 
Commission  that  the  specification  of 
reasonable  safeguards  requirements,  as 
it  is  here  proposing,  will  enable  DOE  to 


discharge  its  common  defense  and 
security  obligations  more  efficiently 
than  would  be  the  case  under  the 
existing  language.  And  there  would  be 
the  added  benefit  of  ensuring  that 
similar  operations  (i.e.,  at  a  GROA  as 
well  as  at  spent  nuclear  fuel  storage 
facilities)  are  addressed  in  a  consistent 
manner.  Moreover,  by  defining  the 
requirements  more  clearly  in  advance  of 
the  submission  of  a  license  appUcation, 
opportunities  for  timely  public  review 
and  comment  may  be  enhanced. 

The  proposed  amendments  would 
replace  existing  §  60.21(b)(3)  with  a 
requirement  for  DOE  to  submit  a 
detailed  plan  to  provide  physical 
protection  for  the  storage  of  HLW  at  a 
GROA  in  accordance  with  a  new 
§  73.51.  Also,  the  proposed  amendment 
would  replace  existing  §  60.21(b)(4) 
with  a  requirement  for  DOE  to  comply 
with  a  new  §  60.78,  which  requires  DOE 
to  provide  a  description  of  a  program  to 
meet  the  requirements  of  existing 
§§  72.72,  72.74,  72.76,  and  72.78.  The 
rationale  for  these  changes  is,  as 
discussed  above,  to  ensure  that  the 
safeguards  for  similar  facilities  are 
addressed  in  a  consistent  manner.  In 
addition,  because  these  specific 
requirements  are  being  provided,  the 
general  requirement  for  DOE  to  provide 
"*  *  •  such  safeguards  as  it  requires  at 
comparable  surface  facihties  *  *  *•• 
would  also  be  removed  from  §§  60.31, 
60.41,  and  72.24(o),  because  it  would 
not  be  needed.  Also,  all  of  the 
requirements  of  §  73.51  would  be 
apphcable  to  surface  operations 
in^uding  the  entry  points  to  the 
underground  facihty,  and  the  earth 
(^ver  together  with  the  remoteness  of 
me  faciUty  would  provide  additional 
protection  of  the  pubhc  against  a 
significant  offsite  release  from  the 
underground  facihty.  Therefore,  only 
the  more  general  performance  objectives 
set  out  in  paragraph  73.51(b)  would  be 
apphcable  to  the  imdergroimd  facihty. 
Surveillance  and  detection  measures 
would  be  required  for  surface  operations 
and  access  would  be  controlled  at  entry 
points  to  the  underground  facihty; 
within  the  underground  faciUty  itself, 
however,  no  further  measures  would 
need  to  be  implemented  for  purposes  of 
this  regulation. 

An  additional  revision  to  Part  60 
relates  to  the  nuclear  material  control 
and  accounting  program  that  is  referred 
to  in  §60.21(c)(10).  To  the  extent  that 
this  program  relates  to  safeguards 
issues,  it  is  more  properly  addressed  as 
"general  infoMiation"  under  §  60.21(b) 
rather  than  as  part  of  the  Safety  Analysis 
Report  under  §  60.21(c).  The  proposed 
rule  will  accompUsh  this.  However, 
existing  §  60.21  (c)(10)  has  a  broader 
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pui^se  that  does  imphcate  safety 
issues.  There  is  a  need  for  DOE  to 
describe  the  materials  inventory  and 
recordkeeping  program  that  is  designed 
to  assure  protection  of  pubhc  health  and 
safety  during  operations  of  the  GROA 
and  after  permanent  closure.  Such 
information  is  important,  for  example, 
for  purposes  of  performance 
confirmation,  potential  retrieval,  and 
archival  documentation.  Section 
60.21(c)  would  accordingly  be  revised  to 
reflect  this  focus. 

The  proposed  amendment  to  §  72.180 
would  provide  requirements  for  the 
storage  of  spent  nuclear  fuel  or  HLW 
under  a  specific  license  by  referring 
appUcants  to  the  same  new  section, 
§  73.51.  The  proposed  amendment  to 
§  72.212  woidd  allow  the  licensee  or 
apphcant  the  option  of  either  using 
§  73.51  for  the  storage  of  spent  nuclear 
fuel  imder  a  general  license  or 
continuing  to  use  §  73.55  with  the 
additional  conditions  and  exceptions 
provided  in  §  72.212(b)(5). 

In  licensing  the  storage  of  spent 
nuclear  fuel  or  HLW  at  an  ISFSI  or  a 
power  reactor  that  has  permanently 
ceased  reactor  operations,  the  NRC  staff 
has  had  to  sort  through  the  many 
safeguards  requirements  of  Part  73  to 
choose  appropriate  safeguards 
requirements,  and  impose  those 
requirements  through  license 
conditions.  As  a  result  of  this 
experience,  however,  a  set  of  principles 
has  evolved  that  reflects  both  the  natiire 
of  potential  threats  and  the  hazardous 
radioactive  characteristics  of  the 
materials.  Accordingly,  the  proposed 
amendments  in  §  73.51  would  codify 
safiaguards  reqtiirements  currently 
imposed  on  spent  nuclear  fuel  storage 
hcensees  and  would  provide  a 
consistent  set  of  requirements  for  future 
hcensing.  Specifically,  this  new  section 
would  have  the  objective  of  ensuring 
that  the  following  basic  physical 
protection  performance  capabihties  are 
met: 

(1)  Spent  nuclear  fuel  or  HLW  is 
stored  only  within  a  protected  area; 

(2)  Only  authorized  individuals  are 
granted  access  to  the  protected  area; 

(3)  Unauthorized  penetrations  of  or 
activities  within  the  protected  area  are 
detected  and  assessed; 

(4)  Communication  with  a  designated 
response  force,  whenever  necessary,  is 
conducted  in  a  timely  fashion;  and 

(5)  The  physical  security  organization 
is  managed  properly. 

These  amendments  would  not  apply 
to  spent  nuclear  fuel  storage  pools  at 
operating  nuclear  power  plants.  In 
addition,  because  these  proposed 
safeguards  requirements  would  codify 
the  existing  regulatory  practice,  there 


would  not  be  any  additional  burden 
placed  on  current  licensees.  Further,  the 
industry  would  benefit  from  a  reduction 
of  current  regulatory  uncertainties.  The 
public  would  benefit  from  a  greater 
level  of  assurance  that  appropriate 
safeguards  requirements  are  being 
imposed  on  spent  nuclear  fuel  and  HLW 
storage  hcensees  through  pubhc  review 
and  comment  on  the  proposed  rule.  The 
DOE  would  benefit  irom  the  proposed 
amendments  by  having  a  clear  statement 
of  the  safeguards  measures  the 
Commission  plans  to  require  at  the 
GROA.  Also,  NRC  would  benefit  as  a 
result  of  a  more  efficient  hcensing 
process. 

In  addition,  the  current  reporting 
requirements  in  §  73.71  woiUd  be 
amended  to  specifically  include 
facihties  that  are  subject  to  this 
rulemaking.  However,  because  the 
amended  reporting  requirements  are 
equivalent  to  current  practice,  no 
additional  burden  will  be  placed  on 
current  hcensees  as  a  result  of  these 
amended  reporting  requirements. 

Specific  Considerations 

Comments  with  supporting  rationale 
are  particularly  requested  on  the 
following  questions: 

1.  Would  the  proposed  amendments 
impose  any  significant  additional  costs 
for  safeguards  of  currently  stored  spent 
nuclear  fuel  beyond  what  is  now 
incurred  for  that  purpose? 

2.  Is  there  reason  to  expect  the  costs 
to  future  hcensees  to  differ  substantially 
from  those  of  current  hcensees? 

3.  Are  the  cost  estimates  in  Table  in 
of  the  Draft  Regulatory  Analysis 
representative  of  current  industry 
experience?  Are  there  significant  costs 
that  have  not  been  included  in  the 
table? 

4.  Are  the  costs  justified  by  the 
benefits  that  would  be  afforded  by  the 
proposed  amendments?  Are  there 
alternatives  that  would  afford 
essentially  the  same  benefits,  but  be 
more  cost  effective? 

5.  Are  the  proposed  amendments  in 
10  CFR  73.51  appropriate  for  an  MRS  or 
geologic  repository  operated  by  the  U.S. 
Department  of  Energy? 

Criminal  Penalties 

The  Commission  notes  that  these 
proposed  amendments  are  issued  imder 
Sections  161b  and  i  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Therefore,  violation  of  these  regulations 
may  subject  a  person  to  criminal 
sanctions  under  Section  223  of  the 
Atomic  Energy  Act. 


Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22  (c)(3)(i)  and  (iii). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  that  is  subject  to 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0002.  -0127, 
and -0132. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T6F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0132),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  for  this  proposed 
rule.  The  draft  analysis  examines  the 
benefits  and  impacts  of  the  alternatives 
considered  by  the  Commission.  The 
draft  regulatory  analysis  is  available  for 
inspection  in  the  NRC  Pubhc  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Dr. 
Sandra  D.  Frattali,  Eh  vision  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The  draft 
regulatory  analysis  also  is  available  for 
viewing  and  downloading  fitim  the 
NRC's  rulemaking  bulletin  board  as 
discussed  above  under  ADDRESSES. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  affect  operators  of  ISFSIs, 
power  reactors  that  have  permanently 
ceased  operation,  and  DOE  as  the 
operator  of  the  MRS  and  GROA.  The 
affected  hcensees  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  Section  601(3)  of 


42082 


Federal  Register  /  Vol.  60,  No.  157  /  Tuesday.  August  15,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules  42083 


the  Regulatory  Flexibility  Act,  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  Act,  13  CFR 
part  121. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule  in  10  CFR  50.109  does 
not  apply  to  this  proposed  rule  because 
these  proposed  amendments  do  not 
impose  new  requirements  on  existing  10 
CFR  Part  SO  licensees.  Also,  the 
backfitting  requirements  in  10  CFR 
72.62  do  not  apply  because  these 
proposed  amendments  neither  impose 
new  requirements  nor  modify 
procedures  or  organizations  of  currently 
licensed  ISFSIs.  Therefore,  a  backfit 
analysis  was  not  prepared  for  this 
proposed  rule. 

Listtrf'Sabiects 

10  CFR  Part  60 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fiiel. 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export,  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements,  Security 
measures. 

10  CFR  Part  75 

Criminal  penalties,  Intergovernmental 
relations,  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  {md  5  U.S.C.  553;  the 
Commission  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  Parts 
60,  72,  73,  and  75. 

PART  60-DISPO6AL  OF  HIGH-LEVEL 
RADtOACnVE  WASTES  IN  GEOLOGIC 
REPOSTTORIES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Andiority:  Sees.  SI,  53, 62, 63.  65.  81, 161. 
182, 183,  68  Stat.  929.  930,  932,  933,  935. 
948.  953,  954,  as  amended  (42  U.S.C  2071, 


2073.  2092,  2093,  2095.  2111,  2201.  2232. 
2233);  sees.  202.  206,  88  Stat.  1244, 1246  (42 
U.S.C.  5842.  5846);  sees.  10  and  14.  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851):  see.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114, 121.  Pub.  L  97- 
425.  96  Stat.  221 3g.  2228.  as  amended  (42 
U.S.C  10134. 10141)  and  Pub.  L.  102-486. 
see.  2902. 106  Stat.  3123  (42  U.S.C.  5851). 

2.  hi  §60.21.  paragraphs  (b)(3),  (b)(4), 
and  (c](10)  are  revised  to  read  as 
follows: 

§  60.21    Content  of  application. 

***** 

(b)*  *  • 

(3)  A  detailed  plan  to  provide 
physical  protection  of  high-level 
radioactive  waste  in  accordance  with 
§  73.51  of  this  chapter.  This  plan  must 
include  the  design  for  physical 
protection,  the  licensee's  safeguards 
contingency  plan,  and  security 
organization  personnel  training  and 
qualification  plan.  The  plan  must  Ust 
tests,  inspections,  audits,  and  other 
means  to  be  used  to  demonstrate 
compliance  with  such  requirements. 

(4)  A  description  of  the  program  to 
meet  the  requirements  of  §  60.78. 

(c)*  *  * 

(10)  A  description  of  the  program  to 
be  used  to  maintain  the  records 
described  in  §§60.71  and  60.72. 

*        •        *        »        • 

3.  In  §  60.31,  paragraph  (b)  is  revised 
to  read  as  follows: 

§60.31    Construction  authorization. 


(b)  Common  defense  and  security. 
That  there  is  reasonable  assurance  that 
the  activities  proposed  in  the 
application  will  not  be  inimical  to  the 
common  defense  and  security. 
***** 

4.  In  §  60.41,  paragraph  (c)  is  revised 
to  read  as  follows: 

S  60.41    Standards  for  issuance  of  a 
license. 

•  *        »        *        » 

(c)  The  issuance  of  the  license  will 
not  be  inimical  to  the  common  defense 
and  security  and  will  not  constitute  an 
imreasonable  risk  to  the  health  and 
safety  of  the  public. 

•  •        •        *        • 

5.  A  new  §  60.78  is  added  to  read  as 
follows: 

§  60.78    Material  control  and  accounting 
records  and  reports. 

DOE  shall  implement  a  program  of 
material  control  and  accounting  (and 
accidental  criticality  reporting)  that  is 
the  same  as  that  specified  in  §§  72.72, 
72.74,  72.76,  72.78  of  this  chapter. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

6.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57.  62.  63,  65,  69. 
81,  161,  182, 183, 184,  186,  187.  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  see.  234,  83  Stat.  444,  as 
amended  (42  U.S.C  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201.  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  see.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended.  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851);  see.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332); 
sees.  131, 132, 133, 135,  137, 141,  Pub.  L.  97- 
425,  96  Stat.  2229,  2230.  2232.  2241.  sec.  148. 
Pub.  L.  100-203, 101  Stat.  1330-235  (42 
U.S.C.  10151, 10152, 10153, 10155, 10157, 
10161, 10168). 

Seetion  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C. 
10162(b).  10168  (e).  (d)).  Seetion  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  see.  134,  Pub.  L.  97^25,  96  Stat  2230 
(42  U.S.C.  10154).  Seetion  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  ]  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat 
2202,  2203,  2204,  2222,  2224  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

7.  In  §  72.24,  paragraph  (o)  is  revised 
to  read  as  follows: 

i  72.24    Contents  of  application:  Teclmical 
infonnation. 

***** 

(o)  A  description  of  the  detailed 
seciuity  measures  for  physical 
protection,  including  design  featiuvs 
and  the  plans  required  by  Subpart  H. 
For  an  appUcation  fi-om  DOE  for  an 
ISFSI  or  MRS,  DOE  will  provide  a 
description  of  the  physical  security  plan 
for  protection  against  radiological 
sabotage  as  required  by  subpart  H  of  this 
part. 
***** 

8.  Section  72.180  is  revised  to  read  as 
follows: 

§72.180    Physical  security  plan. 

The  licensee  shall  establish,  maintain, 
and  follow  a  detailed  plan  for  physical 
protection  as  described  in  §  73.51  of  this 
chapter.  The  licensee  shall  retain  a  copy 
of  the  current  plan  as  a  record  until  the 
Commission  terminates  the  license  for 
which  th^j)rocedures  were  develof>ed 
and.  if  any  portion  of  the  plan  is 
superseded,  retain  the  superseded 


material  for  3  years  after  each  change  or 
imtil  termination  of  the  license.  This 
plan  must  describe  how  the  appUcant 
will  meet  the  requirements  of  §  73.51  of 
this  chapter  and  provide  physical 
protection  during  on-site  transportation 
to  and  from  the  proposed  ISFSI  or  MRS 
including  the  design  for  physical 
protection,  the  licensee's  safeguards 
contingency  plan,  and  the  security 
organization  personnel  training  and 
qualification  plan.  The  plan  must  Ust 
tests,  inspections,  audits,  and  other 
means  to  be  used  to  demonstrate 
compliance  with  such  requirements. 

9.  hi  §  72.212,  paragraph  (b)(l)(iv)  is 
added  and  (b)(5)  is  revised  to  read  as 
follows: 

§  72^1 2    Conditions  of  general  license 
issued  under  §72.210. 

*  *        *        •        * 

(b)  •  *  • 

(1)  •  *  * 

(iv)  Notify  the  NRC  as  to  whether  they 
will  implement  §  73.51  or  of  this 
chapter  their  approved  physical  security 
plan  piusuant  to  §  73.55  of  this  chapter. 
If  a  licensee  implements  §  73.51  of  this 
chapter,  its  approved  physical  security 
plan  must  be  modified  to  clearly 
indicate  that  §  73.51  of  this  chapter  will 
be  followed  for  safeguarding  spent 
nuclear  fuel.  For  those  persons  who 
have  not  begun  use  of  the  general 
Ucense,  this  notice  must  be  included  in 
the  90-day  letter  required  by  paragraph 
(b)(l)(i)  of  this  section.  For  those 
persons  vwl|o  have  begtm  use  of  the 
general  license,  this  notice  must  be 
provided  no  later  than  30  days  after 
implementation  of  §  73.51  of  this 
chapter  to  the  appropriate  Nuclear 
Regulatory  Commission  regional  office 
hsted  in  Appendix  D  to  part  20  of  this 
chapter. 
***** 

(5)  Protect  the  spent  nuclear  fuel 
against  the  design  basis  threat  of 
radiological  sabotage  in  accordance  with 
either  §  73.51  of  this  chapter  or  the  same 
provisions  and  requirements  as  are  set 
forth  in  the  licensee's  physical  security 
plan  pursuant  to  §  73.55  of  this  chapter' 

/      with  the  following  additional  conditions 

I      and  exceptions. 

*  I  ,,•        •        *        * 

PART  73—  PHYSICAL  PROTECTION 
OF  PLANTS  AND  MATERIALS 

10.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930.  948. 
as  amended,  sec.  147, 94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec  201.  as  amended,  204. 
88  Stat.  1242.  as  amended.  1245  sec.  1701, 
106  Stat  2951,  2952,  2953  (42  U.S.C..5841, 
5844,  2297f). 


Seetion  73.1  also  issued  under  sees.  135, 
141,  Pub.  L  97-425,  96  Stot  2232,  2241  (42 
U.S.C  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  imder  see.  606,  Pub.  L.  99-399, 100 
Stat  876  (42  U.S.C.  2169). 

11.  hi  §  73.1,  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§73.1    Purpose  and  scope. 

•       *       *       *       • 

(b)  •  *  * 

(6)  This  part  prescribes  requirements 
for  the  physical  protection  of  spent 
nuclear  fuel  or  high-level  radioactive 
waste  stored  in  either  an  independent 
spent  fuel  storage  installation  (ISFSI)  or 
a  monitored  retrievable  storage 
installation  (MRS)  licensed  imder  part 
72  of  this  chapter,  or  stored  at  the 
geologic  repository  operations  area 
licensed  under  part  60  of  this  chapter. 
***** 

12.  The  introductory  text  of  §  73.50  is 
revised  to  read  as  follows: 

§  73.50    Requirements  for  physical 
protection  of  licensed  activities. 

Each  Ucensee  who  is  not  subject  to 
§  73.51,  but  who  possesses,  uses,  or 
stores  formula  quantities  of  strategic 
special  nuclear  material  which  is  not 
readily  separable  from  other  radioactive 
material  and  which  has  a  total  external 
radiation  dose  rate  in  excess  of  100  rems 
per  hour  at  a  distance  of  3  feet  from  any 
accessible  surface  without  intervening 
shielding  other  than  at  a  nuclear  reactor 
facility  Ucensed  pursuant  to  Part  50  of 
this  chapter  shall  comply  with  the 
following: 
***** 

13.  A  new  §  73.51  is  added  to  read  as 
follows: 

§73.51    Requirements  for  ttie  physical 
protection  of  stored  spent  nuclear  fuel  or 
high-level  radioactive  waste. 

(a)  Applicability.  Notwithstanding  the 
provisions  of  §§  73.20,  73.50,  or  73.67, 
the  physical  protection  requirements  of 
this  section  apply  to  each  licensee  who 
stores: 

(1)  Spent  nuclear  fuel  or  high-level 
radioactive  waste  (HLW)  under  a 
specific  Ucense  issued  pursuant  to  Fart 
72  of  this  chapter: 

(i)  At  an  independent  spent  fuel 
storage  installation  (ISFSI); 

(ii)  At  a  monitored  retrievable  storage 
(MRS)  installation;  or 

(iii)  At  a  nuclear  power  reactor  that 
has  permanently  ceased  reactor 
operations  licensed  piusuant  to  Part  50 
of  this  chapter; 

(2)  Spent  nuclear  fuel  or  HLW  at  a 
geplogic  repository  operations  area 
(GROA)  licensed  pursuant  to  Part  60  of 
this  chapter;  or 


(3)  Spent  nuclear  fuel  under  a  general 
license  issued  pursuant  to  Part  72  of  this 
chapter  and  has  exercised  the  option 
provided  by  §  72.212(b)(5)  of  this 
chapter  to  use  the  provisions  of  §  73.51 
for  the  physical  protection  of  spent 
nuclear  fuel. 

(b)  General  performance  objectives. 

(1)  Each  Ucensee  subject  to  this 
section  shaU  estabUsh  and  maintain  a 
physical  protection  system  with  the 
objective  of  providing  high  assurance 
that  activities  involving  special  nuclear 
material  do  not  constitute  an 
unreasonable  risk  to  the  pubUc  health 
and  safety. 

(2)  To  meet  the  general  objective  of 
paragraph  (b)(1)  of  this  section,  each 
Ucensee  subject  to  this  section  shaU 
meet  the  following  performance 
capabiUties: 

(i)  Store  spent  nuclear  fuel  or  HLW 
only  within  a  protected  area; 

(ii)  Grant  access  to  the  protected  area 
only  to  individuals  who  are  authorized 
to  enter  the  protected  area; 

(iii)  Detect  and  assess  unauthorized 
penetration  of  or  activities  within  the 
protected  area; 

(iv)  Provide  timely  communication  to 
a  designated  response  force  whenever 
the  response  force  is  caUed  upon  to  act; 
and 

(v)  Manage  the  physical  security 
organization  in  a  manner  that  maintains 
its  effectiveness. 

(3)  The  physical  protection  system 
must  be  designed  to  protect  against 
radiological  sabotage. 

(c)  Plan  retention.  Each  licensee 
subject  to  this  section  shall  retain  a  copy 
of  the  eff'ective  physical  protection  plan 
as  a  record  for  3  years  or  until 
termination  of  the  Ucense  for  which  the 
procedures  were  developed.  Copies  of 
superseded  material  must  be  retained 
for  3  years  after  each  change  or  until 
termination  of  the  Ucense. 

(d)  Physical  protection  systems, 
subsystems,  components,  and 
procedures.  To  meet  the  performance 
capabiUties  of  paragraph  (b)(2)  of  this 
section,  a  physical  protection  system 
must  include,  but  is  not  necessarily 
Umited  to,  the  measures  specified  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section.  The  Commission  may  require 
alternate  or  additional  measiues 
necessary  to  meet  the  performance 
objectives  of  paragraph  (b)(1)  of  this 
section.  The  Commission  may  also 
authorize  other  necessary  protection 
measures. 

(1)  Spent  nuclear  fuel  or  HLW  must 
be  stored  only  within  a  protected  area 
so  that  access  to  this  material  requires 
passage  through  or  penetration  of  two 
physical  barriers,  one  barrier  at  the 
perimeter  of  the  protected  area  and  one 
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barrier  offering  substantial  penetration 
resistance.  The  physical  barrier  at  the 
perimeter  of  the  protected  area  must  be 
as  defined  in  §  73.2.  Isolation  zones, 
typically  20  feet  wide  each,  on  both 
sides  of  this  barrier  must  be  provided  to 
facilitate  assessment.  The  barrier 
offering  substantial  resistance  to 
penetration  may  be  provided  by  an 
approved  storage  cask  or  building  walls 
such  as  those  of  a  reactor  or  fuel  storage 
building.  Other  suitable  measiues  to 
provide  the  barrier  may  be  acceptable,  if 
approved  by  the  NRC  on  a  case  by  case 

(2)  A  means  of  illumination  must  be 
provided  sufficient  to  permit  assessment 
of  imauthorized  penetration  of  or 
activities  within  the  protected  area  and 
associated  isolation  zones. 

(3)  The  perimeter  of  the  protected  area 
must  be  subject  to  continual 
siuveillance  and  be  protected  by  an 
intrusion  detection  system  with 
provisions  for  redimdant  monitoring  of 
the  system.  The  detection  and 
surveillance  systems  must  be  monitored 
in  a  continuously  staffed  alarm  station, 
not  necessarily  located  within  the 

firotected  area,  and  in  one  redundant 
ocation. 

(4)  The  protected  area  must  be 
monitored  by  random  patrols  of  a 
frequency  not  less  than  once  every  8 
hours. 

(5)  A  security  organization,  with 
written  procedures,  must  be  established. 
The  security  organization  must  include 
a  minimum  of  two  watchmen  per  shift 
to  provide  for  monitoring  of  detection 
and  surveillance  systems  and  for 
communications  with  a  designated 
response  fanx  or  local  law  enforcement 
agencies  (LLEA)  in  the  event  of 
detection  of  unauthorized  penetration  or 
activities.  Members  of  the  security 
organization  shall  be  trained,  equipped, 
and  qualified  in  accordance  widi  the 
applicable  provisions  of  appendix  B  to 
this  part. 

(6)  Documented  liaison  with  a 
designated  response  force  or  LLEA  must 
be  established  to  permit  response  to 
imauthorized  penetration  or  activities. 

(7)  Screening  must  be  conducted 
before  granting  an  individual 
unescorted  access  to  the  protected  area 
to  obtain  information  on  which  to  base 
a  decision  to  permit  such  access. 
Screening  should  typically  include  a 
criminal  history  check,  a  previous 
employment  check,  and  two  personal 
reference  checks. 

(8)  A  controlled  personnel 
identification  and  lock  system  must  be 
established  and  maintained  to  limit 
access  to  the  protected  area  to 
individuals  authorized  unescorted 


access  or  escorted  individuals  who  have 
been  approved  for  such  access. 

(9)  All  escorted  individuals  to  the 
protected  area  must  be  imder  the 
constant  escort  of  an  individual  who  has 
been  authorized  imescorted  access  to 
the  protected  area. 

(10)  Redimdant  communications 
capability  must  be  provided  between 
the  security  organization  and  designated 
response  force  or  LLEA. 

(11)  All  individuals,  vehicles,  and 
hand-carried  packages  entering  the 
protected  area  must  be  checked  for 
proper  authorization  and  searched  for 
explosives  before  entry. 

■  (12)  Written  response  procedures 
must  be  established  and  maintained  for 
addressing  unauthorized  penetration  of 
or  activities  within  the  protected  area 
including  Category  5,  Procedures,  of 
appendix  C  to  part  73.  The  licensee 
shall  retain  a  copy  of  the  response 
procedures  as  a  record  for  3  years  or 
until  termination  of  the  license  for 
which  the  procedures  were  developed. 
Copies  of  superseded  material  must  be 
retained  for  3  years  after  each  change  or 
until  termination  of  the  license. 

(13)  All  detection  and  surveillance 
systems  and  supporting  subsystems 
must  be  tamper-indicating  with  line 
supervision  and  be  maintained  in 
operable  condition.  Compensatory 
measures  must  be  taken  during  periods 
of  inoperabihty. 

(14)  The  security  program  must  be 
reviewed  once  every  24  months  by 
individuals  independent  of  both 
security  program  management  and 
personnel  who  have  direct 
responsibility  for  implementation  of  the 
security  program.  The  security  program 
review  must  include  an  evaluation  of 
the  effectiveness  of  the  physical  security 
system  and  a  verification  of  the  haison 
established  with  the  designated 
response  force  or  LLEA. 

(15)  The  following  documentation 
must  be  retained  as  a  record  for  3  years 
after  the  record  is  made  or  until 
termination  of  the  license.  DupUcate 
records  to  those  required  under  §  73.71 
need  not  be  retained  under  the 
requirements  of  this  section: 

(i)  A  log  of  individuals  granted  access 
to  the  protected  area; 

(ii)  Screening  records  of  individuals 
granted  unescorted  access  to  the 
protected  area; 

(iii)  A  log  of  routine  patrols; 

(iv)  A  record  of  each  alarm  received 
identifying  the  type  of  alarm,  location, 
date  and  time  when  received,  and 
disposition  of  the  alarm;  and 

(v)  The  security  program  review 
reports. 

(e)  Exception.  The  physical  protection 
system  for  the  underground  facility  of  a 


geologic  repository  operations  area  must 
meet  the  performance  capabilities  of 
paragraph  (b)  of  this  section,  but  need 
not  include  the  specific  measures  set 
out  in  paragraph  (d)  of  this  section 
provided  that  access  is  controlled  at  the 
underground  faciUty  entry  points. 

14.  In  §  73.71,  paragraphs  (b)(1)  and 
(c)(1)  are  revised  to  read  as  follows: 

§  73.71    Reporting  of  safeguards  events. 

•        •        •        •        * 

(b)(1)  Each  licensee  subject  to  the 
provisions  of  §§73.20,  73.37,  73.50. 
73.51.  73.55.  73.60.  or  73.67  shall  notify 
the  NRC  Operations  Center  within  1 
hour  of  discovery  of  the  safeguards 
events  described  in  paragraph  1(a)(1)  of 
appendix  G  to  this  part.  Licensees 
subject  to  the  provisions  of  §§  73.20, 
73.37,  73.50,  73.51,  73.55,  73.60,  or  each 
licensee  possessing  strategic  special 
nuclear  material  (SSNM)  and  subject  to 
§  73.67(d)  shall  notify  the  NRC 
Operations  Center  within  1  hour  after 
the  discovery  of  the  safeguards  events 
described  in  paragraphs  1(a)(2),  (a)(3), 
(b),  and  (c)  of  appendix  G  to  this  part. 
Licensees  subject  to  the  provisions  of 
§§  73.20,  73.37,  73.50,  73.51,  73.55.  or 
73.60  shall  notify  the  NRC  Operations 
Center  within  1  hour  after  discovery  of 
the  safeguards  events  described  in 
paragraph  1(d)  of  appendix  G  to  this 
part. 
***** 

(c)(1)  Each  Ucensee  subject  to  the 
provisions  of  §§  73.20.  73.37.  73.50. 
73.51.  73.55,  73.60,  or  each  licensee 
possessing  SSNM  and  subject  to  the 
provisions  of  §  73.67(d)  shall  maintain  a 
current  log  and  record  the  safeguards 
events  described  in  paragraphs  II  (a)  and 
(b)  of  appendix  G  to  this  part  within  24 
hours  of  discovery  by  a  licensee 
employee  or  member  of  the  licensee's 
contract  security  organization.  The 
licensee  shall  retain  the  log  of  events 
recorded  under  this  section  as  a  record 
for  3  years  after  the  last  entry  is  made     • 
in  each  log  or  until  termination  of  the 
hcense. 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA    . 
AGREEMENT 

15.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63,  103, 104, 122. 161, 
68  Stat.  930,  932,  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073,  2093,  2133,  2134, 
2152,  2201);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155, 10161). 
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16.  In  §  75.4.  paragraph  (k)(5)  is 
revised  to  read  as  follows: 

§75.4    Definitions. 

*  *        *        *        *    - 

(k)  *  •  • 

(5)  Any  location  where  the  possession 
of  more  Uian  one  effective  kilogram  of 
nuclear  material  is  Ucensed  pursuant  to 
parts  40, 60.  or  79  of  this  chapter,  or 
pursuant  to  an  Agreement  State  license. 

•  *       *        *        * 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  August.  1995. 

Far  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
[PR  Doc.  95-20035  Filed  8-14-95;  8:45  am] 

BILUNO  CODE  7SMM>1-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AD42 

Subsistence  Management  Regulations 
for  Put>lic  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 1996-1997 
Subsistence  Taking  of  Fish  and 
Wildlife  Regulations 

AGENCY:  Forest  Service,  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  customary  and  traditional  use 
determinations  and  establish  regulations 
for  seasons,  harvest  limits,  methods,  and 
means  related  to  taking  of  wildlife  for 
subsistence  uses  during  the  1996-1997 
regulatory  year.  This  rule  making  is 
necessary  because  Subpart  D  regulations 
require  annual  public  review,  and  the 
customary  and  traditional  use 
determinations  are  being  opened  to  the 
same  annual  regulatory  revision 
process.  When  final,  this  rule  making 
will  replace  hunting  and  trapping 
regulations  in  "Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Subpart  D— 1995-1996 
Subsistence  Taking  of  Fish  and  Wildhfe 
Regulations."  which  expire  on  June  30. 
1996. 

DATES:  Written  pubUc  comments  and 
proposals  to  change  this  proposed  rule 
must  be  received  no  later  than  October 
27, 1995.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 


will  hold  public  meetings  on  this 
proposed  rule  making  from  September 
11— -October  18.  1995,  at  various 
locations  in  Alaska.  Notice  of  specific 
dates  and  meeting  locations  will  be 
published  in  local  and  statewide 
newspapers  prior  to  the  meetings. 
Written  proposals  to  change  Subpart  D 
regulations  will  be  compiled  and 
distributed  for  additional  pubUc  review 
during  early  November  1995.  A  second 
30-day  pubUc  comment  period  will 
follow  distribution  of  the  compiled 
proposal  packet.  Written  pubUc 
comments  on  distributed  proposals  will 
be  accepted  during  the  second  public 
comment  period.  Comments  on 
proposals  to  change  Subpart  D 
regulations  may  be  presented  to  the 
Regional  Councils  at  their  meetings.  The 
Federal  Subsistence  Board  (Board)  will 
deliberate  and  take  final  action  on 
proposals  received  that  request  changes 
to  this  proposed  rule  at  a  pubUc  meeting 
to  be  held  in  Anchorage  during  April 
1995. 

ADDRESSES:  Comments  and  proposals 
should  be  sent  to  Chair.  Federal 
Subsistence  Board,  c/o  U.S.  Fish  and 
Wildlife  Service.  Attention:  Richard  S. 
Pospahala,  Office  of  Subsistence 
Management.  1011  E.  Tudor  Road. 
Anchorage.  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management;  telephone 
(907)  786-3447.  For  questions  specific 
to  National  Forest  System  lands,  contact 
Ken  Thompson,  Regional  Subsistence 
Program  Manager,  USD  A,  Forest 
Service,  Alaska  Region.  P.O.  Box  21628. 
Juneau.  Alaska  99802-1628.  telephcme 
(907) 586-7921. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Changes  From  1995-1996 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Consequently,  this  proposed  rule 
reflects  regulation  changes  for  the  1995- 
1996  regulatory  year  that  are  approved 
by  the  Board.  The  Board  has  also 
decided  that  customary  and  traditional 
use  determinations  will  also  be  subject 
to  the  annual  review  process. 
Regulations  contained  in  this  proposed 
rule  will  take  effect  on  July  1, 1996, 
unless  elements  are  changed  by 
subsequent  Board  action  following  the 
pubUc  review  process  outUned  herein. 

The  text  of  the  1995-1996  Subpart  D 
final  rule  served  as  the  foundation  for 
the  1996-1997  Subpart  D  proposed  rule. 
Only  minor  administrative  changes  to 
the  1995-1996  final  rule  have  been 
made  to  correct  Federal  subsistence 


management  program  regulaticms  for  the 
1995-1996  regulatory  year. 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANILCA,  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Ulterior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
On  June  29. 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
pubUshed  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A.  B.  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
was  established  to  administer  the 
Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service,  ll^ough  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A,  B,  and  C,  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  proposed  rule  and  agree 
with  its  substance.  Because  this 
proposed  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
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both  the  Departments  of  Agricultiire  and 
the  Interior,  identical  text  would  be 
incorporated  into  36  CFR  Part  242  and 
50  CFR  Part  100. 

Applicability  of  SobparU  A,  B,  and  C 

Subparts  A,  B,  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
§§  100.1  to  100.23  and  36  CFR  §§  242.1 
to  242.23,  remain  effective  and  apply  to 

this  rule  for  §§ .23- .25. 

Therefore,  all  definitions  located  at  50 
CFR  §  100.4  and  36  CFR  §  242.4  apply 
to  regulations  found  in  this  subpart.  The 
identified  sections  include  definitions 
for  the  following  terms: 
"Federal  lands  means  lands  and  waters 

and  interests  therein  title  to  which  is 

in  the  United  States";  and 
"public  land  or  public  lands  means 

lands  situated  in  Alaska  which  are 

Federal  lands,  except — 

(1)  land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  vaHdly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  vahdly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  emy  other  provision 
of  Federal  Law; 

(2)  land  selections  of  a  Native 
Corporation  made  imder  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(3)  lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act" 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  ail  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  pubhc  lands  identified  at 
50  CFR  §  100.3(b)  and  36  CFR  §  242.3(b) 
of  the  Subsistence  Management 
Regulations  for  Public  i^ands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964)  published  May  29.  1992. 
Nothing  in  these  regidations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  die 
United  States  government. 

The  Board  recognizes  Judge  Holland's 
order  granting  preliminary  relief  to  the 
plaintiflis  in  the  case  of  the  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  the  proposed  regulations 
woidd  continue  any  existing  restrictions 
on  the  taking  of  rainbow  trout  by  the 
residents  of  Quinhagak  and  Goodnews 
Bay  in  the  Kanektok,  Arolik,  and 


Goodnews  Rivers,  those  regulations  will 
not  be  enforced  pending  completion  of 
proceedings  in  that  case.  However,  in 
light  of  the  continuation  of  the 
proceedings  in  the  consolidated  "Katie 
John  case"  and  a  petition  to  the 
Secretaries  of  the  hiterior  and    - 
Agriculture  addressing  jurisdiction  in 
navigable  waters,  no  attempt  is  being 
made  to  alter  the  fish  and  shellfish 
portions  of  the  regulations  (Sections 

.26  and .27)  until  final 

guidance  has  been  received  regarding 
the  jurisdictional  authority  of  the 
Federal  government  over  navigable 
waters  in  general,  and  specifically  with 
respect  to  the  waters  at  issue  in  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al. 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

Written  comments  or  proposed 
regulation  changes  may  be  submitted  in 
writing  to  the  address  identified  at  the 
beginning  of  this  rulemaking  by  October 
27, 1995.  Comments  or  proposals  may 
also  be  presented  at  Regional  Council 
meetings  to  be  held  from  September  11- 
October  18, 1995  in  Anchorage  and 
other  Alaskan  commiuiities. 

Proposals  should  be  specific  to 
customary  and  traditional  use 
determinations  or  to  subsistence 
seasons,  harvest  limits,  and/or  methods 
and  means.  Proposals  submitted  to  the 
Board  should  include,  at  minimum,  the 
following  information: 

a.  The  name,  address,  and  telephone 
number  of  the  individual  or 
organization  submitting  the  proposal; 

b.  The  section  and/ or  paragraph  of  the 
proposed  rule  for  which  the  change  is 
being  suggested; 

c.  A  statement  explaining  why  the 
change  is  necessary; 

d.  A  proposed  solution; 

e.  Suggested  wording  for  the 

Tlation  addition  or  change;  and 
Any  supporting  information. 

Proposals  which  fail  to  include  the 
above  information,  or  proposals  which 
are  beyond  the  scope  of  authorities  in 
subpart  D,  may  be  rejected.  Proposals 
for  changes  relating  to  fish  or  shellfish 
regulations,  and  changes  to  the  overall 
program  will  not  be  considered  by  the 
board  at  this  time.  The  pubUc  is 
encouraged  to  use  standardized 
proposal  forms  to  submit 
recommendations  to  the  board.  Proposal 
forms  may  be  obtained  from  the  U.S. 
Fish  and  Wildlife  Service  at  the  address 
listed  above. 

Following  public  distribution  of 
proposals  for  changes  to  the  1996-1997 
proposed  subpari  D  regulations,  a 
second  30-day  comment  period  will  be 


provided  to  allow  public  review  of  those 
proposals  that  will  be  considered  by  the 
Board.  A  second  series  of  Regional 
Council  meetings  will  be  held  in 
February  1996,  to  assist  in  developing 
recommendations  to  the  Board.  Written 
comments  on  proposals  may  be 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  before  conclusion  of  the  second 
comment  period  which  is  presently 
scheduled  to  end  on  January  5, 1996. 
The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage,  April  1996.  The  pubhc  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  £)ecision. 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6,  1992,  smd  the  Subsistence 
Management  Regulations  for  Federal 
Pubhc  Lands  in  Alaska,  36  CFR  §  242.11 
(1992)  and  50  CFR  100  §  242.11  (1992), 
and  for  the  purposes  identified  therein, 
Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council 
(Regional  Coimcil).  The  Regional 
Councils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
in  the  subsistence  management  of  fish 
and  wildUfe  on  Alaska  public  lands. 
The  Regional  Council  members 
represent  varied  geographical,  cultural, 
and  user  diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Coimcil  Chairs,  or  their 
designated  representatives,  v^rill  present 
their  Council's  recommendations  at  the 
Board  meeting  in  April  1996. 

Summary  of  Changes 

This  proposed  rule  contains  no 
changes  from  the  Final  1995-1996 
Subsistence  Management  Regulations 
for  Alaska,  as  corrected,  other  than  some 
minor  wording  clarifications  and 
corrections. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  foiu- 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
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distributed  for  pubhc  comment  on 
October  7, 1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  pubhc  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  fi^mework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992. 

Based  on  the  pubhc  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agricultvire- Forest 
Service,  to  implement  Alternative  W  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6, 1992). 

The  DEIS  and  the  selected  alternative 
in  the  FEIS  defined  the  administrative 
framework  of  an  annual  regulatory  cycle 
for  subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
pubhshed  May  29, 1992)  implements 
the  Federal  Subsistence  Management 
Program  and  includes  a  framework  for 
an  annual  cycle  for  subsistence  himting 
and  fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildUfe  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
competed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appears  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  FV  with  an 
annual  process  for  setting  himting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 


Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501-3520. 
lliey  apply  to  the  use  of  pubhc  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

Pubhc  reporting  burden  for  the 
permit(s)  required  by  this  document  is 
estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  fprm 
to:  Information  Collection  Offi(»r,  U.S. 
Fish  and  WildUfe  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0075).  Washington,  DC 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
estabhshed  under  Subpart  B.  Such 
requirements  v\rill  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

This  rule  is  not  subject  to  OMB 
review  under  Executive  Order  12866. 

Economic  Effects 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibiUty  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but,  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federahsm 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  Vm  of  ANILCA  requires  the 


Secretaries  to  administer  a  subsistence 
preference  on  pubUc  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  pubhc  lands.  Likewise,  these 
regulations  have  no  significant  takings 
impUcation  relating  to  any  property 
rights  as  outlined  by  Executive  Order 
12630. 

Drafting  Information 

These  regulations  were  drafted  by 
William  Knauer  under  the  guidance  of 
Richard  S.  Pospahala,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office.  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Thomas  H. 
Boyd,  Alaska  State  Office,  Bureau  of 
Land  Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office.  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242  ' 

Administrative  practice  and 
procedure.  Alaska.  Fish,  National 
Forests,  PubUc  lands.  Reporting  and 
recordkeeping  requirements,  WildUfe. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  PubUc  lands. 
Reporting  and  recordkeeping 
requirements,  WildUfe. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  proposed  to  be 
amended  as  set  forth  below. 


—SUBSISTENCE 


PART^ 

MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3. 472.  551,  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C 
1733. 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100.  § .24  is 

proposed  to  be  revised  to  read  as 
follows: 


S- 


.24    Customary  and  traditional  use 


detemiinatlons. 

(a)  Rural  Alaska  residents  of  the  Usted 
communities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  pubUc 
lands  in  the  specified  areas: 

(1)  WildUfe  determinations. 
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Area 


Uni(1(C) 
1  


1(A) ...... 

1(B)  ..„„ 
1(C)  ..... 


1(D) 

1(B) „ - 

1(C)  : 

1(B)  The  StikJne  River  drainages  only „ 

1(B)  North  of  the  LeConte  Glacier  and  1(C)  Bemer's 

Bay. 
1(D)  - 


Unil2 
2  


Units 


Unit4 
4  


Units 
5  ....... 

5  ....._ 


Unit  6(A) 

6  (B)  and  (C) 

6(D)  

6  

6  (C)  and  (D) 


6 


Unit  7 

7  

7,  Brown  Mountain  hunt  area 

7 

7  


Units 

8  

8  

S  .. 


Unit  9(D) 

9  (A),  (C)  and  (D) 

9(B) 

9(E) _.._ 

9  (A)  and  (B) 

9(C)  


9(D) 
9(E) 


9  (A).  (B).  (C)  and  (E) 
9(D)  


Unit  10  Unimak  Island 

10  Remainder 

10  


Unit  11 


Black  Bear  . 
Brawn  Bear 


Deer 
Deer 
Deer 

Deer 
Goat 


Goat ... 

Moose 

Moose 

Moose 


Brown  Bear , 
Deer , 


Deer 


Brown  Bear 
Deer 


Brown  Bear 

UOOf  .»••< 

Moose 


Black  Bear  . 
Black  Bear  . 
Black  Bear  . 
Brown  Bear 

Goat 

Moose 

Wow 


Brown  Bear 

Caribou 

Goat 

Moose 

Sheep  


Brown  Bear 

uow ., 

Elk  ..... 

(aoat 


Bison 

Brown  Bear 
Brown  Bear  , 
Brown  Bear , 

Caritxxj 

Carit>ou 


CaritxMJ 
Caribou 

Moose  .. 
Moose  .. 
Wolf 


Caribou 
Caritxxj 
Wolf 


Bison 


Determination 


Rural  residents  of  Unit  1(C)  and  Haines,  Gustavus, 

Klukwan,  and  Hoonah. 
No  determination,  except  no  subsistence  for  residents 

of  Wrangell.  Klukwan,  Haines  and  Skagway. 
Rural  residents  of  1  (A)  and  2. 

Rural  residents  of  Unit  1(A),  resktenTs  of  1(B),  2  and  3. 
Rural  reskjents  of  1(C)  and  (D),  and  resklents  of 

Hoonah  and  Gustavus. 
No  subsistence. 
No  determination,  except  no  sut)sistence  for  resklents 

of  Petersburg,  Kuprearwf  and  outlying  areas. 
Reskients  of  Haines,  Kkjkwan,  and  Hoonah. 
No  determinatkm. 
N<^^ut)sistence. 

Resklents  of  Unit  1(D). 


No  sutjsistence. 

Aural  resklents  of  Unit  1(A)  and  residents  of  Units  2 
and  3. 


Resklents  of  Unit  1(B)  and  3,  and  resklents  of  Port  Al- 
exander, Port  Protectkxi,  PL  Baker,  and  Meyer's 
Chuck. 


Resklents  of  Unit  4  arxl  Kake. 

Resklents  of  Unit  4  and  resklents  of  Kake,  Gustavus, 

Haines,  Petersburg,  Pt.  Baker,  Klukwan,  Port  Protec- 

tkxi,  and  Wrangell. 


Resklents  of  YakutaL 
Resklents  of  Yakutat 
Resklents  of  Unit  5(A). 


Resklents  of  Yakutat. 

Residents  of  Unit  6(B)  and  (C),  except  Cordova. 
Resklents  of  Chenega  Bay  and  Tatilek. 
No  subsistence. 

Rural  resklents  of  Unit  6(C)  and  (D). 
No  sut>sistence. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  Vne  resklents  of  Chickakx^n  and  16-26. 


No  sut)sistence. 

No  sut)sistence. 

Resklents  of  Port  Graham  and  English  Bay. 

No  sut>sistence. 

No  sut>sistence. 


No  subsistence. 
Residents  of  Unit  8. 
No  sut)sistence. 
No  subsistence. 


No  sut>sistence. 

No  sut>sistence. 

Resklents  of  Unit  9(6). 

Residents  of  Chignik  Lake,  Ivanof  Bay  and  Perryville. 

Residents  of  Units  9(B),  9(C)  and  17. 

Residents  of  Units  9(B),  9(C),  17  and  resklents  of 

Eqegik. 
Residents  of  Unit  9(D),  and  resklents  of  False  Pass. 
Resklents  of  Units  9(B),  (C),  (E),  17,  and  resklents  of 

Nelson  Lagoon  and  Sarid  Point. 
Residents  of  Unit  9(A),  (B),  (C)  and  (E). 
No  sut>sistence. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  resklents  of  Ctvckaioon  and  16-26. 


Residents  of  False  Pass. 

No  determination. 

Residents  of  Units  6,  9,  10  (Unimak  island  only),  11-13 

and  the  residents  of  Chickaloon  and  1 6-26. 
No  subsisterve. 
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Area 


Species 

Brown  Bear 

Caribou  

Goat 

Moose  

Sheep  


Determinatk>n 


11 
11 


11 
11 


11 


11  . 
11  .„ 
11  ... 


Unit  12 

12  

12  ._.... 


12  South  of  a  line  from  Noyes  Mountain,  southeast  of 
the  confluence  of  Tatschunda  Creek  to  Nabesna 
River. 

12  East  of  the  Nat)esna  River,  south  of  the  Winter  Trail 

from  Ptokerel  Lake  to  the  Canadian  Border. 
12  Remainder  of  Unit  12 

A : 

12,  Tok  Management  area 

12  Remairxler  of  Unit  12 _ 

12 

Unit  1 3 

13  _ ...„ 

13(D)  „ 

13  

13(E) - 

II       . 

13  Tok  and  Delta  Management  Areas _ 

13(D)  

13 

13  .- 

13  :; 

Unit  14  (B)  and  (C)  

14  „ 

14  

14  (A)  and  (C) 

Unit  1 5 

15(C),  Port  Graham  and  English  Bay  hunt  areas  

15(C),  Sektovia  hunt  area  ..'. 

15(A) 

15  P)  and  (C) 

15  

15  .- 

15  .- 


Wolf. 


Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed) 

Ptarmigan  (Rock,  Wiltow 
and  White-tailed). 

Brown  Bear 

Caribou-Nek:hina  Herd 

Caribou-40  Mile  Herd  

Moose 

Moose 

Moose 

Sheep 

Sheep _ 

WoH „ .-. 

Brown  Bear „ 

Caribou  Nek:hina  Herd 

Goat 

Moose 

Moose - 

Sheep  

Sheep  „... 

Wolf 

Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed) 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

Goat 

Moose 

sheep  

Brown  Bear 

Goat 

Goat 

Moose , 

Moose , 

Sheep  „ 

Ptarmigan  (Rock,  WiHow 

and  White-tailed). 
Grouse  (Spruce,  Blue, 

Ruffed  and  Sharp-tailed). 


No  sut)sistence. 

Mentasta  Herd— resklents  of  Units  11,  12  (atong 
Nabesna  Road)  and  13  (A)-(D)  and  the  resklents  of 
Chk;kaloon. 

No  sutisistence. 

Resklents  of  Unit  11,  resklents  of  Unit  12  (along 
Nabesna  Road)  and  Unit  13  (A)-(D)  and  the  resi- 
dents of  ChKkaioon. 

Residents  of  Chisana,  Chistochina,  Chitina,  Copper 
Center,  Qakona,  Glennallen,  Gulkana,  Kenny  Lake, 
McCarthy  Road,  Mentasta  Lake.  Mentasta  Pass 
(milepost  79-110)  Nabesna  Road,  Slana,  McCarthy/ 
South  Wrangell/South  Park,  Tazlina,  and  Tonsina. 
However  no  sutjsistence  for  CantweB,  east  Glenn 
Highway  (milepost  110-180)  and  to  milepost  14  on 
the  Lake  Louise  Road,  North  Slana  Homestead, 
South  Slana  Homestead,  Lake  Louise,  Paxson, 
Sourdough,  Tanacross,  Tok,  and  west  Glenn  High- 
way (milepost  78-110). 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  resklents  of  Chickaloon  and  1 6-26. 

Residents  of  Units  11,  13  and  the  resklents  of 
Chkdtaloon,  15,  16,  20(D),  22  and  23. 

Residents  of  Units  11,  13  and  the  resklents  of 
Chickakxxi,  15,  16,  20(D),  22  and  23. 

No  sut>slstence. 

Resklents  of  Norttiway  and  Tetlin. 

Resklents  of  Unit  12,  north  of  Wrangell  Park  Preserve 
and  rural  resklents  of  Unit  20  (D)  and  (E). 

Resklents  of  Unit  1 1  north  of  62nd  parallel  (excluding 
North  Slana  Homestead  and  South  Slana  Home- 
stead); arKJ  residents  of  Unit  12,  13  (A)-(D)  and  the 
resklents  of  Chk:kakx>n  and  resklents  of  Dot  Lake. 

Residents  of  Unit  1 2. 

Residents  of  Unit  12  and  resklents  of  Dot  Lake  and 
Mentasta  Lake. 

No  subsistence. 

No  detemninatkm. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  1 1-13 

arxl  the  resklents  of  Chickakwn  and  16-26. 
No  Subsistence. 
Residents   of    Units    11,    13    and    the    resklents   of 

Chckaloon,  and  12  (akjng  Net)esna  Road). 
No  sut>slstence. 

Residents  of  Unit  13  arxl  the  resklents  of  Chk*ak)on. 
No  sut)sistence  for  resklents  of  McKinley  Village  and 

the  area  along  the  Paries  Highway  between  milepost 

216  and  239  and  househokls  of  the  Denali  Natkxial 

Partk  Headquarters. 
No  Sutjsistence. 
No  subsistence. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  resklents  of  Chickakx>n,  and  1 6-26. 
Residents   of   Units,    11,    13   arxl   the    resklents   of 

Chickaloon,  15,  16,  20(D),  22  and  23. 
Residents   of   Units,    11,    13   and   ttie   resklents   of 

Chk^aloon,  15,  16,  20(D),  22  and  23. 
No  subsistence. 
No  sut>sistence. 
No  subsistence. 
No  suk>sistence. 
No  subsistence. 

Residents  of  Port  Graham  arxl  English  Bay. 
Residents  Seldovia  area. 
No  subsistence. 
Residents  of  Ninilchik,  Nanwaiek,  Port  Grafiam,  and 

Seklovia. 
No  sut>sistence. 
Residents   of    Units    11,    13   and    the    residents   of 

Chickatoon,  15,  16,  20(D),  22  and  23. 
Residents   of    Units    11,    13   arxl   the    resklents   of 

Chickaloon,  15.  16,  20(D),  22  and  23. 
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Area 


Unit  1 6 

16(A) 

16(B) „ 

16  

18 

16 

16  

Unit  1 7(A) 

17  (A)  and  (B)  Those  portions  nortti  and  west  of  a  line 
beginning  from  the  Unit  18  boundary  at  the  northwest 
erxl  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  wtiere  ttie  Unit 
17  boundary  intersects  ttie  Shotgun  Hills. 

17  (B)  and  (C) 

17 


17  (A)  arxl  (B)  Those  portions  north  and  west  of  a  line 
beginning  from  ttie  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southem  point  of  upper 
Togiak  Lake,  arxJ  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  wtiere  the  Unit 
1 7  boundary  intersects  the  Shotgun  Hills. 

17  (A)  and  (B)  Those  ponk>ns  south  and  west  of  a  line 
beginning  from  ttie  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  souttiem  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northem  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  ttie  Unit 
17  boundary. 

17(A) 


17  (B)  and  (C) 

17  

Unit  18 


18 


18  North  of  the  Yukon  River 


18  Remainder .. 

18 

18  

18  

Unit  19  (C).  (D) 
19(A) 

19(B) 

19(C)  

19(D)  

19  (A)  and  (B)  . 

19(C)  

19(D)  „ 


Species 

Brown  Bear 

Moose  

Moose „ 

Sheep  

WoM 

Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 


Brown  Bear 


Brown  Bear 
Caribou  

Caribou 


Moose 


Moose  

Moose 

Wolf 

Brown  Bear 


Caritxxj  (Kilbuck  caribou 
herd  only). 


Caribou  (except  Kilbuck 
caritwu  herd). 


Caribou  (except  Kiltxjck 
caribou  herd). 

Moose  

Muskox  

Wolf 

Bison „ 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Caribou  

Caribou  

Caribou  


Determinatkxi 


No  sutisistence. 

No  subsistence. 

Residentsof  Unit  16(B). 

No  subsistence. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  ofChickaloon,  and  1 6-26. 
Residents   of    Units    11,    13   and   the    residents   of 

Chickaloon.  15.  16.  20(D).  22  and  23. 
Residents    of    Units    11.    13    and   the    residents   of 

Chickakxxi,  15. 16.  20(D).  22  and  23. 
Residents  of  Unit  17,  and  residents  of  Goodnews  Bay 

and  Platinum. 
Residents  of  Kwethluk. 


Residents  of  Unit  17. 
ReskJents  of  Units  9(B). 
lage  and  Stony  River. 
ReskJents  of  Kwethluk. 


17  and  resktents  of  Lime  Vil- 


Residents  of  Kwethluk. 


Resklents  of  Unit  17  and  resklents  of  Goodnews  Bay 
and  Platinum. 

ReskJents  of  Unit  17.  and  resklents  of  Nondalton, 
Levekx:k.  Goodnews  Bay  and  Platinum. 

Residents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13 
and  the  residents  of  Chk^kaloon.  and  1 6-26. 

ReskJents  of  Akiachak.  Akiak.  Eek,  Goodnews  Bay. 
Kwethluk.  Mt.  Village.  Napaskiak,  Platinum, 
Quinhagak,  St.  Mary's,  and  Tuluksak. 

INTERIM  DETERMINATION  BY  FEDERAL  SUBSIST- 
ENCE BOARD  (12/18/91):  resklents  of  Tuluksak. 
Akiak.  Akiachak.  Kwethluk.  Bethel.  Oscan/ille. 
Napaskiak,  Napakiak,  Kasigluk.  Atmanthluak, 
Nunapitehuk,  Tuntutliak.  Eek.  Quinhagak.  Goodnews 
Bay.  Platinum,  Togiak,  and  Twin  Hills. 

Residents  of  Alakanuk,  Andreafsky,  Chevak,  Emmonak, 
Hooper  Bay,  Kotlik,  Kwethluk,  Marshall,  Mountain  Vil- 
lage. Pilot  Station,  Pitka's  Point.  Russian  Mission.  St. 
Mary's,  St.  Mrchael.  Scammon  Bay,  Sheldon  Point, 
and  Stebt)ins. 

Residents  of  Kwethluk. 

Resklents  of  Unit  18  and  resklents  of  Upper  Kalskag. 

No  sut)sistence. 

Residents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickaloon  and  1 6-26. 
No  subsistence. 
Residents   of   Unit   19   (A).    (D).   and   Resklents  of 

Tuluksak.  Lower  Kalskag  and  Kwettiluk. 
Residents  of  Kwethluk. 
No  sut)sisterx:e. 
Residents  of  Unit  19  (A)  and  (D).  and  residents  of 

Tulusak  and  Lower  Kalskag. 
Resklents  of  Unit  19  (A)  and  (B)  and  Kwethluk;  and 

resklents  of  Unit  18  in  Kuskokwim  Drainage  and 

Kuskokwim  Bay  during  ttie  winter  season. 
Resklents  of  Unit  19(C).  and  resklents  of  Lime  Village. 

McGrath,  Nikolai,  and  Telida. 
Resklents  of  Unit  19(D),  and  resklents  of  Lime  Village, 

Sleetmute  and  Stony  River. 


Area 


19  (A)  and  (B)  

19(C) 

19(D) ...„ 

19  - 

Unit  20(D) ~ _ 

20(E) 

20  {M.  (C)  (Delta.  Yaneit.  and  20(C)  herds)  and  (D) 

20(D)  and  20(E) „ , 

20(A) _ „.._ 


20(B)  l Z. 

20(B) _....... 

20(C)  „....„ 


20(D)' 
20(n 


20  Tok  and  Delta  Management  Areas 
20  


20(D)  .. 

20(D)  .. 

Unit  21 
21   ._ 


21  (A)  and  (E) 


21  (A  L 


21  (B)  and  (C) 

21(D)  

21(E)  

21   ._ 


Unit  22 
22  ._.... 


22  .11. 

22(B) 

22(C) 

22(D) 

22(E). 

22  .».. 


Species 
Moose  

Moose 

Moose 

Wolf 

Bison 

Brown  Bear ..._ „. 

Carit>ou 

Caribou  40-Mile  Herd 
Moose „. 


Moose 
Moose 
Moose 


Moose 

Moose 

Sheep  

Wolf 

Grouse.  (Spruce.  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

Caribou,  Western  Arclk: 
Caribou  Herd  only. 

Caribou  

Moose _ 

Moose  

Moose 

Moose 

Wolf 

Brown  Bear 

Caribou,  Western  Arctk: 
Caribou  Herd  only. 

Moose , 

Muskox  

Muskox 

Muskox  

Muskox  .,.., 

Wolf 


Determinatk>n 


Resklents  of  Unit  18  within  Kuskokwim  River  drainage 
upstream  from  and  including  the  Johnson  River,  and 
Unit  19. 

Resklentsof  Unit  19. 

Resklents  of  Unit  19  and  resklents  of  Lake 
MinctHimina. 

Resklents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickakion  and  16-26. 

No  subsistence. 

No  subsistence. 

No  determination,  except  no  sut>sistence  for  resklents 
of  McKinley  Village,  the  area  akxig  ttie  Parks  High- 
way between  mileposts  216  and  239  and  househokls 
of  ttie  Denali  Natkxial  Park  Headquarters. 

ReskJents  of  Unit  12  north  of  Wrangell  Part<-Preserve, 
rural  resklents  of  20(D)  and  resklents  of  20(E). 

Resklents  of  Cantwell,  Minto,  and  Nenana.  No  suttsist- 
ence  for  resklents  of  McKinley  Village,  ttie  area  ak>ng 
ttie  Parks  Highway  between  mileposts  216  and  239 
and  househokls  of  the  Denali  NatKKial  Park  Head- 
quarters. 

Minto  Flats  Management  Area — resklents  of  Minto  and 
Nenana. 

Remainder — mral  residents  of  Unit  20(B),  and  resklents 
of  Nenana  and  Tanana. 

Rural  residents  of  Unit  20(C)  (except  that  portion  within 
Denali  National  Parte  and  Preserve  and  ttiat  portkxi 
east  of  the  Teklanika  River),  and  residents  of 
Cantwell.  Manley,  Mino,  Nenana,  ttie  Parks  Higtiway 
from  milepost  300-309,  Nikolai,  Tanana  and  Telkla. 
No  sut)sistence  for  resklents  of  McKinley  Village,  the 
area  aking  ttie  Parks  Highway  between  mileposts 
216  arxl  239  and  househokls  of  the  Denali  Natkxial 
Parte  Headquarters. 

Rural  residents  of  Unit  20(D)  and  residents  of 
Tanacross. 

Resklents  of  Unit  20(F),  Manley.  Minto  and  Stevens  Vil- 
lage. 

No  sut)sistence. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  resklents  of  Chickakmn  and  1 6-26. 

Residents  of  Units  11,  13  and  the  resklents  of 
Chickaloon,  15,  16,  20(D).  22  and  23. 

Residents  of  Units  11.  13  and  the  resklents  of 
Chrckaloon,  15,  16,  20(D),  22  and  23. 

Rural  resklents  of  Unit  21  and  23. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  residents  of  22(A),  (B).  23,  24, 
and  26(A). 

Residents  of  Unit  21(A)  and  Aniak,  Chuathbaluk. 
Crooked  Creek,  Grayling,  Holy  Cross,  McGrath. 
Shageluk  and  Takotna. 

Residents  of  Unit  21(A).  (E).  Takotna,  McGrath,  Aniak 
and  Crooked  Creek. 

Residents  of  Unit  21(B)  and  (C).  residents  of  Tanana 
and  Galena. 

Residents  of  Unit  21(D).  and  resklents  of  Huslia  and 
Ruby. 

Residents  of  Unit  21(D)  and  residents  of  Russian  Mis- 
sion.. 

ReskJents  of  Units  6.  9,  10  (Unimak  Island  only).  11-13 
and  the  resklents  of  Chickaloon,  and  16-26. 

ReskJents  of  Unit  22. 

Resklents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  resklents  of  Units  22(A),  (B),  23, 
24.  and  26(A). 

Residents  of  Unit  22. 

Resklents  of  Unit  22(B). 

Residents  of  Unit  22(C). 

Residents  of  Unit  22(D)  excluding  St.  Lawrence  Island. 

Residents  of  Unit  22(E)  excluding  Little  Dk>mede  Island. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  ttie  residents  of  Chrckakxin  and  1 6-26. 
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Area 


22 
22 


Unit  23 
23  


23  

23  South  of  Kotzetxje  Sound  and  west  of  and  inciuding 
ttie  Buckiand  River  drainage. 

23  Remainder 

23  

23  _ 


23  

23  

Unit  24 


24 

24 


24  „.. 


Unit  25 

25(A) 

25(D)  West 

25(D)  Remaindar . 
25(A) 


25  (B)  and  (C) 
25  


Unit  28 


26 


26(B) 
26  .... 


26(A) 


26(B) 

26(C)  _.... 

26  (A)  and  (B) 


26(C)  ... 
26  


Species 

Grouse  (Spruce.  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  WiUow 
and  White-tailed). 

Brown  Bear , 

Caritxxi  Western  Arctic 
Caribou  Herd  only. 

Moose 

Muskox  

Muskox  , 

onOOp   ■>■••••••••■•••■■■•••••■»•••.■■ 

Wo« , 

Grouse  (Spruce,  Blue. 

Ruffed  and  Sharp-tailed). 
Ptarmigan  (Rock,  Willow 

and  White-tailed). 
Brown  Bear 

Moose , 

Sheep  .„ 

won 

Brown  Bear „ 

Moose 

Moose 

Moose „... 

Sheep  

Sheep  

WoH 

Brown 


Caritxxj  Western  Arctic 
CaritMu  Herd  only. 

Caribou  Central  Arctk:  Herd 

Moose  

Muskox  

Musk  Oxen  

Musk  Oxen  

Sheep  

Sheep  

Wolf 


Determinatkm 


Resklents   of   Units    11,    13   and   the    residents   of 

Chrckakxxi,  15, 16,  20(D).  22  and  23. 
ResKlents   of   Units    11,    13   and   the    residents   of 

Chwkakwn,  15,  16,  20(D),  22  and  23. 
Rural  residents  of  Units  21  and  23. 
Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 

Yukon  Rivers,  and  resktents  of  Unit  22(A),  (B),  23. 

24.  and  26(A). 
Resklents  of  Unit  23. 
ReskJents  of  Unit  23  South  of  KotzetHje  Sound  ad  west 

of  arxj  inckxjing  the  Buckiand  River  drainage. 
Uo  subsistence. 

Residents  of  Unit  23  north  of  the  Arctk;  Circle. 
Resklents  of  Units  6.  9,  10  (Unimak  Island  only).  11-13 

and  the  resklents  of  Chk^kakxm,  and  16-26. 
Resklents   of   Units    11,    13   and   the    residents   of 

Chwkakxxi.  15. 16.  20(D).  22  and  23. 
ReskJents   of    Units    11,    13   and    the    resklents   of 

Chk*ak)on,  15.  16,  20(D),  22  and  23. 
Residents  of  Unit  24  and  Wiseman,  but  not  including 

any  other  resklents  of  the  Datton  Highway  Corridor 

Management  Area. 
Resklents  of  Unit  24,  and  resklents  of  Anaktuvuk  Pass, 

Koyukuk  arxl  Galena. 
Residents  of  Unit  24  reskUng  north  of  ttie  Arctk:  Circle 

and  resklents  of  Allakaket  Alatna  and  Anaktuvuk 

Pass. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  resklents  of  Chk:kakx)n  and  1 6-26. 
1^  sut)sistence. 

Resklents  of  Unit  25(A)  and  resklents  of  Venetie  only. 
Resklents  of  Beaver.  Birch  Creek  and  Stevens  Village. 
Resklents  of  Remakxler  of  Unit  25. 
Resklents  of  Arctk:  Village,  Chalkytsik,  Fort  Yukon. 

Kaktovik  arxl  Venetie. 
h4o  subsistence. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13 

and  the  resklents  of  Chk:kakx>n  and  1 6-26. 
Resklents    of    Unit    26    (except    the    Prudhoe    Bay- 

Deadhorse   Irxlustrial   Comptex)    and    resklents   of 

Anaktuvuk  Pass  arxl  Point  Hope. 
Resklents  of  Unit  21(D)  west  of  the  Koyukuk  and 

Yukon  Rivers,  and  resklents  of  Units  22(A).  (8).  23. 

24,  and  26(A). 
Resklents  of  Anaktuvuk  Pass.  Kaktovik,  Nuk^sut  and 

Wiseman. 
Resklents   of   Unit   26,    (except   ttie    Prudhoe    Bay- 

Deadhorse   Industrial   Complex),   and   resklents   of 

Point  Hope  and  Anaktuvuk  Pass. 
Resklents    of    Anaktuvuk    Pass,    Atqasuk,    Barrow, 

Nuk^sut.  Point  Hope,  Point  Lay,  and  Wainwright 
Residents  of  Anaktuvuk  Pass,  Nuk^sut,  and  Kaktovik. 
Resklents  of  Kaktovik. 
Resklents  of  Anaktuvuk  Pass,  Kaktovik,  Nuk^ut  and 

Wiseman. 
Resklents  of  Arctk:  Village,  Chalkytsik,   Fort  Yukon. 

Kaktovik,  Nuk^ut  and  Venetie. 
Resklents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13 

and  the  resklents  of  Chk:kaloon  arxl  16-26. 


(2)  Fish  and  shell0sh  determinations. 

Area 

Species 

Determinatkxi 

KOTZEBUE-NORTHERN  AREA— Northern  District 

Kotzebue  District 

NORTON  SOUND— PORT  CLARENCE  AREA  

YUKON  AREA 

AB  finfish 

Salmon,  sheefish,  char 

Salmon 

Salmon 

Resklents  of  the  Northern  District,  except  for  those 

domk:iled  in  State  of  Alaska  Unit  26-B. 
Residents  of  the  Kotzebue  District. 
Resklents  of  the  Norton  Sound-Port  Clarence  Area. 
Resklents  of  the  Yukon  Area,  including  the  community 

of  Stebtxns. 
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Area 


KUSKOKWIM  AREA 


\ 


Waters  adjacent  to  the  westem-rrxist  tip  of  ttie 
Naskonant  Peninsula  arxl  the  terminus  of  the  Ishowik 
River  and  around  Nunivak  Island. 

BRISTOL  BAY  AREA— Nushagak  District,  including 
drainages  flowing  into  the  district. 

Naknek-KvKhek  District — Naknek  River  drainage 

Naknek-KvRhek  District— Iliamna-Lake  Claris  drainage  .. 

Togiak  Distrk:t,  including  drainages  flowing  into  the  dis- 
trict. 

KODIAK  AREA— except  ttie  Mainland  District,  all  waters 
akxig  ttie  southskle  of  the  Alaska  Peninsula  bounded 
by  the  latitude  of  Cape  Douglas  (58'  52'  North  lati- 
tude) midstream  Shelikof  Strait  arxl  west  of  ttie  kin- 
gitude  of  the  southem  entrarx:e  of  Kmuya  Bay  near 
Kitokak  Rocks  (57''11'22"  North  latitude,  156'>20'30" 
W  longitude). 

KODIAK  AREA— Except  the  Semkli  Island,  the  North 
Mainland.  £ind  the  South  Mainland  Sectk>ns. 

COOK  INLET  AREA— Port  Graham  Subdistrkrt 

Port  Graham  Subdistrct  and  Koyuktolik  SutxHstrict 

Tyonek  Sutxfistrict 

PRINCE  WILLIAM  SOUND  AREA— South-Westem  Dis- 
trict and  Green  Island. 


PRINCE  WILUAM  SOUND  AREA— North  of  a  line  from 
Porcupine  Point  to  Granite  Point,  arxl  south  of  a  line 
from  Point  Lowe  to  Tongue  Point. 

YAKUTAT  AREA — Freshwater  upstream  from  ttie  ter- 
minus of  streams  arxl  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  the  Tsiu  River. 

Freshwater  upstream  from  the  terminus  of  streams  arxl 
rivers  of  ttie  Yakutat  Area  from  ttie  Doame  River  to 
Point  Manby. 

SOUTH-EASTERN  ALASKA  AREA—  District  1— Sec- 
tkm  1-E  in  waters  of  the  Naha  River  arxl  Roosevelt 
Lagoon. 

District  1 — Sectkin  1-F  in  Boca  de  Quadra  in  waters  of 
Sockeye  Creek  and  Hugh  Smith  Lake  within  500 
yards  of  the  terminus  of  Sockeye  Creek. 

District  2 — North  of  ttie  latitude  of  ttie  northerrvmost  tip 
of  Chasina  Point  arxl  west  of  a  line  from  the  northern- 
most tip  of  Chasina  Point  to  ttie  eastern-most  tip  of 
Grindall  Island  to  ttie  eastern-most  tip  of  ttie  Kasaan 
Peninsula. 

District  3— Section  3-^ 


opecies 


Yukon  River  Fall  chum 
salmon. 

Freshwater  fish,  species,  in- 
cluding stieefish, 
whitefish,  lamprey, 
burtxit,  sucker,  grayling, 
pike,  char,  and  tiiackfish. 

Salnxm „ 

Rainbow  trout 

Pacifk:  cod 

Herring  and  herring  roe 

Salmon 

SalnxKi 

Salnwn 

SalrrxMi  and  other  fresh-- 
water  finfish. 

Salmon 


King  crab  .... 

Dolly  Varden 

Salmon 

Salnrxin 

Salmon 


Salmon . 


Salnrxm , 


Dolly  Varden  char, 
steelhead  trout,  and 
smelt. 

Salmon  arxl  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
ctiar. 

Salnxin  and  Dotty  Varden 
char. 


SakiKHi  arxl  Dolly  Varden 
char. 


Determinatkm 


Residents  of  the  Yukon  River  drainage,  including  the 
conrvnunities  of  Stebbins.  Scammon  Bay,  Hooper 
Bay,  and  Chevak. 

Resklents  of  ttie  Yukon  Area. 


Resklents  of  ttie  Kuskokwim  Area,  except  ttiose  per- 
sons resktng  on  the  United  States  military  installatkxi 
kx:ated  on  Cape  Newenham.  Sparevohn  USAFB. 
and  Tatalina  USAFB. 

Residents  of  ttie  communities  of  Ouinhagak.  Goodnews 
Bay.  Kwethluk.  Eek.  Akiak.  and  Platinum. 

Resklents  of  the  communities  of  Chevak.  Newtok, 
Tununak,  Toksook  Bay,  Nightmute,  Chefomak, 
Kipnuk,  Mekoryuk,  Kwigiliingok,  Kongiganak.  Eek, 
and  Tuntutuliak. 

Resklents  within  20  miles  of  the  coast  between  the 
westernmost  tip  of  the  Naskonant  Peninsula  and  ttie 
terminus  of  the  Ishowik  River  and  on  Nunivak  Island. 

Residents  of  ttie  Nushagak  District  and  freshwater 
drainages  ftowing  into  the  distrk:t. 

Resklents  of  the  Naknek  and  Kvk:tiak  River  drainages. 

Resklents  of  the  Iliamna-Lake  Clark  drainage. 

Resklents  of  the  Togiak  District,  freshwater  drainages 
flowing  into  ttie  district,  and  ttie  community  of 
Manokotak. 

Resklents  of  ttie  Kodiak  Island  Borough,  except  ttx>se 
residing  on  ttie  Kodiak  Coast  Guard  Base. 


Residents  of  the  Kodiak  Islartd  Borough  except  ttiose 
residents  on  ttie  Kodiak  Coast  Guard  fctase. 

Resklents  of  Port  Graham  and  English  Bay 

Residents  of  Port  Graham  and  English  Bay. 

Residents  of  the  village  of  Tyonek. 

Residents  of  ttie  Southwestem  District  wtik;h  is  mairv 
land  waters  from  the  outer  point  on  the  north  stiore  of 
Granite  Bay  to  Cape  Falrfiekl.  and  Knight  Island, 
Chenega  Island,  Baintxidge  Island.  Evans  Island. 
EIrington  Island.  Latouctie  Island  and  adjacent  is- 
lands. 

Resklents  of  the  villages  of  Tatitlek  and  Ellamar. 


Residents  of  the  area  east  of  Yakutat  Bay.  including  the 
islands  wittiin  Yakutat  Bay,  west  of  the  Situk  River 
drainage,  and  south  of  and  including  Knigtit  Island. 

Resklents  of  ttie  area  east  of  Yakutat  Bay.  including  the 
islands  within  Yakutat  Bay.  west  of  the  Situk  River 
drainage,  arxl  south  of  and  including  Knight  Island. 

Residents  of  ttie  City  of  Saxman. 


Resklents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Kasaan  and  in  the  drainage  of 
the  southeastern  stiore  of  ttie  Kasaan  Peninsula  west 
of  132«  2^  W.  long,  and  east  of  132"  25'  W.  long. 


"Resklents  of  ttie  townsite  of  Hydatxjrg. 
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Aiea 


Species 


Determination 


District  3 — Section  3-6  in  waters  east  of  a  line  from 
Point  IkJefonso  to  TrarxiJil  Point 


Salmon,  Dolly  Varden  ctiar, 
and  steelhead  trout. 


District  3— Section  3-C  in  waters  of  Sarkar  Lakes  ... 


Salmon,  Dolly  Varden  char, 
and  steethead  trout 


District  5— Nortti  of  a  Irw  from  Point  Barrie  to  Boulder 
Point 


District  9— Section  9-A 


District  9— Section  9-B  north  of  the  latitude  of  Swain 
Point 

District  10— West  of  a  line  from  Pinta  Point  to  False 
Point  Pytxjs. 

District  12— South  of  a  line  from  Fishery  Point  to  south 
Passage  Point  arxj  north  of  ttie  latitude  of  Point  Cau- 
tion. 

District  13— Sectnn  13-A  south  of  the  latitude  of  Cape 
Edward. 

District  13— Section  13-B  north  of  the  latitude  of 
RedtishCape. 


District  13— Sectmn  13-C 


District  13— Sectfen  13-C  east  of  the  kxigitude  of  Point 
Elizabeth. 


District  14— Sectton  14-8  and  14-<;  .... 


District  15— Chilcat  and  Chilkoot  Rivers 


Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
ctiar. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 


Sockeye  salmon 
Sockeye  salnKxi 
Sockeye  salmon 


Salmon  and  Dotty  Varden 
char. 


Salmon,  smelt  and  DoHy 
Varden  ctiar. 

Salmon  and  smelt , 


Residents  of  ttie  City  of  KlawocJ<  and  on  Prince  of 
Wales  Island  within  the  tioundaries  of  the  Klawock 
Heenya  Corporation  land  hokjings  as  they  exist  in 
January  1989.  and  ttiose  reskJents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
txxjndaries  of  the  Shan  Seet  Corporatkm  land  hoki- 
ings  as  they  exist  in  January  1989. 

Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Islarxj  within  the  tx>undaries  of  the  Klawock 
Heenya  Corporation  land  holdings  as  they  exist  in 
January  1989,  and  those  reskJents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
tXHjndaries  of  the  Shan  Seet  Corporatk>n  land  hold- 
ings as  they  exist  in  January  1989. 

ReskJents  of  the  City  of  Kake  and  in  Kuprearwf  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  ttie  Portage  Bay  tx>at  harbor. 

Resklents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  Into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  tx»at  hartwr. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  ttie  Portage  Bay  boat  hartwr. 

ReskJents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  ttie  Portage  Bay  boat  hartwr. 

Resklents  of  the  City  of  Angoon  arxJ  along  the  western 
stiore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Island,  south  of  the  latitude  of  Thayer  Creek,  and 
west  of  134''30'  W.  long.,  including  Killisnoo  Island. 

ReskJents  of  ttie  City  and  Borough  of  Sitka  in  drainages 
wtiKh  ompty  into  Sectkxi  13-6  north  of  the  latitude  of 
Dorothy  Narrows. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages 
wtiKh  empty  into  Sectkxi  13-6  north  of  the  latitude  of 
Dorothy  Narrows. 

Resklents  of  ttie  City  and  Borough  of  Sitka  in  drainages 
wtik;h  empty  of  Sitka  in  drainages  which  empty  into 
Sectk>n  13-B  north  of  the  latitude  of  Dorothy  Nar- 
rows. 

Resklents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Island,  south  of  ttie  latitude  of  Thayer  Creek,  and 
west  of  135°30'  W.  tong.,  including  Killisnoo  Island. 

Resklents  of  the  City  of  Hoonah  and  in  Chichagof  Is- 
land drainages  on  the  eastem  shore  of  Port  Frederick 
from  Gartna  Creek  to  Point  Sophia. 

Resklents  west  of  the  Haines  highway  between  Mile  20 
and  Mile  24  and  east  of  the  Chilkat  River,  but  not 
elsewhere  in  Klukwan;  and,  those  residents  of  other 
areas  of  ttie  city  and  borough  of  Haines,  excluding 
resklents  in  ttie  drainage  of  excursk>n  inlet 


(b)  [Reserved] 

3.  In  subpart  D  of  36  CFR  36  part  242 

and  50  CFR  part  100,  § .25  is 

proposed  to  read  as  follows: 

Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 

_.2S    Subsistence  taking  of 


wildlife. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section. 

ADF6-G  means  the  Alaska  IDepartment 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 


people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  coliunn  (backbone). 

Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 

Antlerless  means  any  caribou,  deer,  or 
moose  having  visible  antlers  attached  to 
the  skull. 


Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compoimd  bow,  excluding  a 
crossbow,  or  any  bow  equipped  v\rith  a 
mechanical  device  that  hold  arrows  at 
fill  draw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 
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Buck  means  emy  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  and  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licensed  himter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmingan  and  grouse,  and,  those  parts 
of  black  bear,  brown  or  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Dall  sheep  that  are 
typically  used  for  hiunan  consumption 
which  are:  the  meat  of  the  ribs,  neck, 
brisket,  fixint  quarters  as  far  as  the 
juncture  of  the  humorous  and  radius- 
ulna  (elbow),  hindquarters  as  far  as  the 
distal  joint  (bottom)  of  the  tibia-fibula 
(hock)  and  that  portion  of  the  animal 
between  the  front  and  hindquarters; 
however,  edible  meat  of  species  listed 
above  does  not  include:  meat  of  the 
head,  meat  that  has  been  damaged  and 
made  inedible  by  the  method  of  taking, 
bones,  sinew,  and  incidental  meat 
reasonably  lost  as  a  result  of  boning  or 
close  trimming  of  the  bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  rural  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  vnth  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 

Fifty-inch  {50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
indies  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  axmuU. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  groimd  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  rufiied  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  niunber  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 


Higway  means  the  driveable  siuface  of 
any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 

Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  himting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  vnldlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
himting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eights  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grovra  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 


Skin,  hide,  pelt  or  fur  mean  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  v\rith 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  t>r  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
himt,  shoot,  trap,  net,  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  the  established 
trapping  seasons  and  v«rith  a  required 
trapping  license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
herein,  or  regulated  under  other  Federal 
law  as  listed  in  § .25(i). 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

L^njt  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 

collectively  listed  in  § .25  as 

Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  wildlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  part.  Season^  are 
closed  unless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
this  part  is  prohibited. 

(1)  Except  for  special  provisions 

found  at  § .25(k)  (1)  through  (26). 

the  following  methods  and  means  of 
taking  wildlife  for  subsistence  uses  are 
prohibited: 

(i)  Shooting  from,  on,  or  across  a 
highway; 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
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transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation; 

(iv)  Taking  wildlife  from  a  motorized 
vehicle,  except  &t>m  a  motor-driven  boat 
if  the  motor  has  been  completely  shut 
off,  and  the  boat's  progress  from  the 
motor's  power  has  ceased;^ 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  g\m,  set  gim,  or  a  shotgim 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(B)  A  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit,  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  11 
inches; 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  ficense  may  use  nets  and  snares 
to  take  imclassified  wildlife,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
possession  of  a  valid  trapping  license 
may  use  snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear, 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  imgulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 
is  capable  of  casting  a  '^  inch  wide 
broadhead-tipped  arrow  at  least  175 
years  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine;  except,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and, 
bait  may  be  used  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at 
§ .25(k)  (1)  throng  (26).  Baiting  of 


black  bears  is  subject  to  the  following 
restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  ADF&G; 

(B)  A  person  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
persons'  himting  license  number  and 
ADF&G  assigned  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail; 

(E)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
Utter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  imgulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer; 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; . 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  Ucense  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 

§ .25(b)(1): 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping; 

(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  during  any  closed 


mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  fuii)earers  caught  in 
a  trap  or  snare. 

(c)  Possession  and  Transportation  of 
Wildhfe. 

(1)  Except  as  specified  in  § 

.25(c)(3)(ii)  or  (c)(4),  or  as  otherwise 
provided,  no  person  may  take  a  species 
of  wildlife  in  any  Unit,  or  portion  of  a 
Unit,  if  that  person's  total  statewide  take 
of  that  species  has  already  been 
obtained  under  Federal  and  State 
regulations  in  other  Units,  or  portions  of 
other  Units. 

(2)  An  animal  taken  imder  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(f)(3),  an 

animal  taken  by  an  individual  as  part  of 
a  community  harvest  limit  counts 
toward  that  individual's  harvest  limit 
for  that  species  taken  under  Federal  or 
State  regulations  for  areas  outside  of  the 
community  harvest  area. 

(3)  Individual  harvest  limits, 
(i)  Harvest  limits  authorized  by 

§ .25  and  bag  limits  established 

in  State  regulations  may  not  be 
accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 

§ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  p>erson 
for  whom  the  wildhfe  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  Umit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particidar 
species  under  a  trapping  season  may 
take  additional  animals  under  the 
harvest  Umit  specified  for  a  himting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  ynit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  Umit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 
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(6)  A  harvest  limit  appUes  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that , 
can  be  held  in  possession. 

(7)  Unless  otnerwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildUfe,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  quaUfied  subsistence  user  has 
designated  another  quaUfied  subsistence 
user  to  take  wildUfe  on  his  or  her  behalf 

in  accordance  with  § .6,  the 

permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildUfe  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildUfe  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildUfe  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity. 

(i)  If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvested  sheep 
unless  both  boms  accompany  the 
animal. 

(u)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 

however,  § .25{c)(10)(u)  does  not 

apply  to  the  carcass  of  an  ungulate  that 
has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  vtrith  less  than  the 
required  number  of  brow  times  on  one 
anUer  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 

plate;  however,  § .25(c)(10)(iii) 

does  not  apply  to  moose  carcass  or  its 
parts  that  have  been  butchered  and 
placed  in  storage  or  otherwise  prepared 


for  consumption  after  arrival  at  the 
place  where  it  is  to  be  stored  or 
consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag,  coUar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  any  identification 
equipment  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Seahng  of  bear  skins  and  skulls. 

(1)  Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  below,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7, 11-16.  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  from 
the  area. 

(3)  A  person  who  possesses  a  bear 
shaU  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Bethel,  Dillingham,  or 
McGrath;  at  the  time  of  seaUng,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  front 
claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  first  be  sealed  by  an 


ADF&G  representative  in  Barrow. 
Fairbanks,  Galena,  or  Kotzebue;  at  the 
time  of  seaUng,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skuU  and  &t>nt  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shaU 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  If  the  sldn  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Port  Alsworth  or  King 
Salmon;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  fitjnt 
claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  fitim  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7, 13(E),  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 

Usted  in  § .25(f)  but  who  is 

unable  to  present  the  skin  in  person, 
must  complete  and  sign  a  temporary 
sealing  form  and  ensure  that  the 
completed  temporary  sealing  form  and 
skin  are  presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  Usted  in 
§ .25(f). 

(h)  UtiUzation  of  WildUfe. 

(1)  No  person  may  use  vdldUfe  as 
food  for  a  dog  or  furbearer,  or  as  bait, 
except  for  the  foUowing: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan;  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait; 

(iv)  Unclassified  wildlife. 

(2)  A  person  taking  vdldUfe  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
browm  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
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Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear; 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear,  or  grouse  and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  drciunstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildUfe,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in 

§ .25  do  not  apply  to  the 

subsistence  taking  and  use  of  wildlife 
regulated  pursuant  to  the  Fur  Seal  Act 
of  1966  (80  Stat.  927;  16  U.S.C.  1187). 
the  Endangered  Species  Act  of  1973  (87 
Stat  884, 16  U.S.C.  1531-1543),  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regiilations  from  himting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  Regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  s{>ecies,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  July  l-)ime  30. 
Subsistence  taking  of  wildUfe  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits,  is 
prohibited  imless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildUfe  under  State  regulations  on 
public  lands  is  permitted,  except  as 

otherwise  restricted  at  § .25(k)  (1) 

through  (26).  Additional  Unit-specific 
restrictions  or  allowance  for  subsistence 
taking  of  wildlife  are  identified  at 
§ .25(k)  (1)  through  (26). 


(1)  Unit  1.  Unit  1  consists  of  all 
maiidand  drainages  bom  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  EMxon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  aU  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Soimd; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Earnest  Soimd 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chicagof  Island  and  south  of  the  latitude 
of  Eldred  Rock,  excluding  drainages  into 
Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  JJnit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  SiUlivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
fionrthe  Riverside  Mine,  excluding  the 
Thiunb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— The  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 

(D)  Unit  1(C): 

[1)  The  area  within  one-foiuth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  himting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 


Creek  frtnn  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
tddng  of  moimtain  goat; 

(vi)  In  Unit  1(C),  Jimeau  area  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  the  following 
pubhc  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
^rvice  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 

(vii)  Unit-spe(ufic  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A),  1(B),  and  1(D) 
between  April  15  and  Jime  15; 

(B)  Boats  may  not  be  used  to  take 
ungxilates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  commimity  harvest 
system.  The  designated  himter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
niunber  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 
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Harvest  limits 


Hunting: 
Black  Bear 

2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

^rown  Bear: 

1  bear  every  four  regulatory  years  by  State  registration  perrrtit  only 


pser 


Unit  1(A) — 4  antlered  deer  

Unit  1(B)— 2  antlered  dear  „ """I'"I""!»™!!!ZZ!!!!!!ZZ!!!!Z!!!!!!!!!! 

Unit  1(C)— 4  deen  however,  antterless  deer  may  be  taken  only  from  Sept.  15-Oec.  31  " 

Goat 

Unit  1(A>— Revillagklo  Island  only 

Unit  1(B)— that  portion  north  of  the  BradfieW  Canal  and  the  North  Fork  of  the  Bradfieid  River7rgoat  by  Ste^^^^^ 
tk)n  pemiit  only;  that  portwn  between  LeConte  Bay  and  the  North  Fork  of  BradTiekJ  River/Canal  will  require  a  Fed- 
eral registratton  permit  for  the  taking  of  a  second  goat;  the  taking  of  kkls  or  nannies  accompanied  by  kids  is  prohib- 
ited. 

Unit  1(A)  and  Unit  1(B) — Remainder— 2  goats  by  State  registration  permit  only  

Unit  1(C)— that  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier  and 
River — 1  goat  by  State  registration  permit  only. 

Unit  1(C)— that  portion  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier,  and  all  drainages  of  the  Chilkat  Range  south  of  the  Endicott  River 

Renriainder  of  Unit  1(C)— 1  goat  by  State  registration  pemnit  only  

Unit  1(D)— that  portion  lying  north  of  the  Katzehin  River  and  northeast  of  the  Haines  highway— 1  goat  by  State  reg^ 
istration  permit  only. 

Unit  1(D)— that  portion  lying  between  Taiya  Inlet  and  River  and  the  White  Pass  and  Yukon  Railroad 

Remainder  of  Unit  1  (D)— 1  goat  by  State  registratkm  permit  only „...!.. 

Moose: 

Unit  1(A)— 1  antlered  bull 

Unit  1(B>— south  and  east  of  LeConte  Bay  and  Glacier— 1  antlered  bull  with  spike-fork  or  50-inch  antlere  w  3  w  more 
brow  tines  on  either  antler.  PuWk:  lands  within  the  Stikine  River  drainage  are  ctosed  to  ttie  taking  of  moose,  except 
in  accordance  with  these  regulatkMis  during  seasons  kJentifted  above  by  qualified  mral  residents  only,  by  Federal 
registratkxi  permit. 

Remainder  of  Unit  1(B) 

Unit  1(C>— exduding  drainages  of  Bemers  Bay— 1  antlered  bull  by  State  registratkxi  permit  only  .!!!!!!!!1"!!!!!"!!!."" 

Unit  1(D) ._ ' 

Coyote: 

2  coyotes  „ _ 

Fox.  Red  (induding  Cross,  Black,  and  Silver  Phases): 

2  foxes  ^ 

'  Hare  (Srxnvshoe  and  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

Wolf:  

5  wolves „ 

Wolverine:  " ' 

1  wotverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possesskm .-. 

Ptarmigan  (Rock,  Wiltow.  and  White-tailed): 

20  per  day,  40  in  possession  

Trapping: 

Sodvor 

Unit  1  (A).  (B),  and  (C)-lto  limit „ _, 

Coyote: 

No  limit „ 

Fox.  Red  (induding  Cross.  Black,  and  Silver  Phases); 

No  limit „ 

Lynx:  - 

NoHmit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

Ho  limH 

Otter 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Open  season 


SepL  1-June  30. 

SepL  15-Dec.  31. 
Mar.  15-May31. 

Aug.  1 -Dec.  31. 
Aug.  1-Dec.  31. 
Aug.  1-Dec.  31. 

No  open  season. 
Aug.  1-Oec.  31. 


Aug.  1-Oec.  31. 
OcL  1-Nov.  30. 

No  open  season. 

Aug.  1  -  Nov.  30. 
Sept.  15-Nov.  30. 

No  open  season. 
Aug.  1-Dec.  31. 

Sept  15-OcL  15. 
Sept  15-OcL  15. 


No  open  season. 
Sept.  15-Oct  15. 
No  open  season. 

Sept  1-Apr.  30. 

Nov.  1-Feb.  15. 

Sept  1-Apr.  30. 

Dec.  1-Feb.  15. 

Aug.  1-Apr.  30. 

Nov.  10-Feb.  15. 

Aug.  1-May  15. 

Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 
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(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 
east  of  the  longitude  of  the  western  most 
point  on  Warren  Island, 
(i)  Unit-specific  regulations: 
(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  Jime  15; 


(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverines, 
except  for  persons  certified  as  disabled; 

(C)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-quaUfied  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  imder  a  commimity  harvest 
system.  The  designated  himter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
niimber  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(ii)  [Reserved]. 


Harvest  limits 


Open  season 


Hunting: 
Blade  Bear 

2  bears,  no  more  than  one  may  be  a  bJue  or  glacier  bear „_ „ 

Deer 

4  deer;  however,  rx)  more  than  one  may  be  an  antleriess  deer.  Antlerless  deer  may  be  taken  only  during  ttie  period 
Oct  15-060.31. 

Coyote: 

2  coyotes  « _ ; 

Fox,  Red  (including  Cross,  Black,  arxl  Silver  Phases): 

2  foxes  „ „ _ 

Hare  (SrKMVshoe  artd  Tundra): 

5  hares  per  day  

Lyrw: 

2  lynx  . — „ ., 

Wolf: 

5  wolves - _ „ 

Wolverine: 

1  wolverine „ „ _ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession  * _ 

Ptarmigan  (Rock,  Wilk>w,  and  White-tailed): 

20  per  day,  40  in  possession  „ „ ^ _. 

Trapping: 
Beaver 

Kk)  limit _ „ _„ 

Coyote: 

Nk)  limit :. _ „ „ 

Fox,  Red  Onduding  Cross,  Black,  arxi  Silver  Pttases: 

Nolanit „ „ ; 

Lyrw: 

No  limit „ „ 

Marten: 

1^  limit „ „ 

Mink  and  Weasel: 

No  limit _ _ „ 

Muskrat 

No  limit _.._ 

Otter 

No  limit „ _ _ 

Wolf: 

No  limit 

Wolverine: 

NoHmit :. _ 


SepL  1-June  30. 
Aug.  1-Oec.  31. 

Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Ntov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B),  north  of  Unit 
2,  south  of  the  center  line  of  Frederick 
Soimd,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation, 
Kuiu,  Kupreanof,  Mitkof,  Zarembo, 
Kashevarof,  Woronkofski,  Etolin. 
Wrangell,  and  Deer  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  from  Nfilepost  0  to 


Crystal  Lake  campgroimd  is  closed  to 
the  taking  of  ungulates,  bear,  wolves 
and  wolverine; 

(B)  The  Petersburg  Creek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-fourth 
mile  wide  on  each  side  of  Blind  Slough, 
from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  himting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge,  are 
closed  to  all  hunting. 


(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
imgulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
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must  retimi  a  completed  harvest  report,      more  than  two  harvest  limits  in  his/her 
The  designated  hunter  may  hunt  for  any     possession  at  any  one  time, 
niunber  of  recipients  but  may  have  no 


Harvest  limits 


Hunting: 

Black  Bear 

2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

Deer  

Unit  3— Mitkof  Island,  Woewodski  Island,  Buttenworth  Islands,  and  that  portton  of  Kupreanof  Island  whfch  indudes 
Lindenburg  Peninsula  east  of  the  Portage  Bay/Duncan  Canal  Portage— 1  anttered  deer  by  State  registration  permit 
only;  however,  the  city  limits  of  Petersburg  and  Kupreanof  are  dosed  to  hunting. 

Remainder  of  Unit  3—2  antlered  deer  

4oose: 

Unit  3— Mitkof  and  Wrangell  Islands— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  brow  ttnes  on  ei- 
I  ther  antler  by  State  registratk>n  permit  only. 

Remainder  of  Unit  3  _ „ _ 

Coyote: 

2  coyotes  

Fox,  Red  (induding  Cross,  Black,  and  Silver  Phases): 

2  foxes 

Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  „... 

Wdf:  

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-t^led): 

5  per  day,  10  in  possesskxi 

Ptarmigan  (Rock,  WiMow,  and  White-tailed): 

20  per  day,  40  in  possessk>n  ^ ^ 

Trapping: 

Untt  3— Mitkof  lsland-^k)  limit 

Unit  3— except  MHkof  Island— No  Hmit "Z"ZZZ'"""ZZZZ. 

Coyote: 

No  limit ; 

Fox,  Red  (induding  Cross,  Black,  and  Silver  Phases): 

No  Hmit 

Lytw: 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

h4o  limit ; 

Otter  - 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit _ 


Open  season 


Sept  1-June  30. 
Od.  15-Oct  31. 

Aug.  1-Nov.  30. 
Oct  1-Oct  15. 
No  open  season. 
Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
UcN.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-Miiy  15. 

Dec.  1-Apr.  15. 
Dec.  1-May  15. 

Dec.  1-Feb.  15. 

Dec.  1-fab.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Nov.  lOnApr.  30. 

Nov.  10-Apr.  30. 


(4)  Unit  4.  (1)  Unit  4  consists  of  all 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty, 
Baranof,  C3iichagof,  Yakobi,  Inian, 
Lemesuirier,  and  Pleasant  Islands. 

(ii)  In  the  foUovnng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is . 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymoiu 
Canal  between  staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 


Windfall  Islands,  is  closed  to  the  taking 
of  bears; 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Sah  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 


portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay,  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  hunting,  or  for  the  taking 
of  marten,  mink,  or  weasel, 
(iii)  Unit-specific  regulations: 

(A)  Boats  may  not  be  used  to  take  . 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
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Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  imder  a  conunimity  harvest 
system.  The  designated  hujdter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hujit  for  any 
nvmiber  of  recipients  but  may  have  no 


more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  Chichagof  Island  is  closed  to  the 
use  of  any  motorized  land  vehicle  for 
the  taking  of  marten,  mink,  and  weasel. 


Harvest  Kmits 


Open  season 


Hunting: 

Brown  Bear 

Unit  4— Chichagof  Island  south  and  west  of  a  line  that  follows  the  crest  of  the  island  from  Rock  Point  (58°  N.  lat, 
136°  21'  W.  long.),  to  Rodgers  point  (57°  35'  N.  laL,  135°  33'  W.  long.)  including  Yakobi  and  ottier  adjacent  islands; 
Bararwf  Island  south  and  west  of  a  line  wtiich  follows  ttie  crest  of  the  island  from  Nismeni  Point  (57°  34'  N.  laL, 
135°  25'  W.  long.),  to  the  entrance  of  Gut  Bay  (56°  44'  N.  lat.  134°  38'  W.  long.)  including  the  drainages  into  Gut 
Bay  and  including  Kruzof  and  ottier  adjacent  islands— 1  bear  every  four  regulatory  years  by  State  registration  per- 
mit only. 

Unit  4— that  portion  in  ttie  Nortfieast  Chichagof  Controlled  Use  Area— 1  bear  every  four  regulatory  years  by  State  reg- 
istration permit  only. 
Remainder  of  Unit  4 — 1  bear  every  four  regulatory  years  t>y  State  registration  pemiit  only  

Deer. 

6  deer;  however,  antierless  deer  may  be  taken  only  from  Sept  15-Oaa  31 

Goat 

1  goat  by  State  registration  permit  only _ 

Coyote: 

2  coyotes  ~ 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

2  foxes  , - 

Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  » 

Lynx: 

2  lynx  

Wolf: 

5  wolves ™ - 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-taHed): 

5  per  day.  10  in  possession  , 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession  ....: .: _ « 

Trapping: 
Beaver: 

Unit  4 — tfiat  portion  east  of  Chatham  Strait — No  limit - 

Remainder  of  Unit  4  „ 

Coyote: 

hto  limit 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

1^  limit .^ 

Lynx: 

No  limit _ 

Marten: 

Unit  4 — Chk^hagof  Island — No  limit 

Remainder  of  Unit  4 — No  limit 

Mink  and  Weasel: 

Unit  4 — Chichagof  Island — No  limit , ; — 

Remainder  of  Unit  4 — No  limit - 

Muskrat: 

No  limit 

Otter: 

NoHmit - : 

Wolf: 

No  limit 

Wolverine: 

No  limit „ 


Sept.  15-Dec.  31. 


Mar.  15-May31. 
Mar.  ^S-May  20. 

Sept.  15-^)ec.  31. 
Mar.  15-May20. 

Aug.  1-Jan.  31. 

Aug.  1-Dec.  31. 

Sept  1-Apr.  30. 

Nov.  1-Feb.  15. 

Sept.  1-Apr.  30. 

Dec.  1-Feb.  15. 

Aug.  1-Apr.  30. 

Nov.  10-feb.  15. 

Aug.  1-May  15. 

Aug.  1-May  15. 

Dec.  1-May  15. 
No  open  season. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Dec.  31. 
Dec.  1-Feb.  15. 

Dec.  1-Dec.  31. 
Dec.  1-Feb.  15. 

Dec  1-Feb.  15. 

Dec.  1-Feb.  15. 

Nov.  10-Apr.  30. 

Nov.  10-Apr.  30. 


(5)  Unit  5.  (i)  Unit  5  consists  of  all 
Gulf  of  Alaska  drainages  and  islands 
between  Cape  Fairweather  and  the 
center  Une  of  Icy  Bay,  including  the 
Guyot  Hills: 


(A)  Unit  5(A)  consists  of  all  drainages         (B)  Unit  5(B)  consists  of  the  remainder 


east  of  Yakutat  Bay,  Disenchantment 
Bay,  and  the  Eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 


of  Unit  5. 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations: 


Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules  42103 


(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  unit  5  is  open  to  brown  bear 
hunting  by  Federal  registration  permit 
in  lieu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  required  for 
taking  a  brown  bear  in  Unit  5,  provided 
that  the  hunter  has  obtained  a  Federal 
registration  permit  prior  to  hunting; 

(D)  The  taking  by  residents  of  Unit 
5(A)  of  up  to  10  moose  per  regulatory 


year  in  Unit  5(A),  except  Nimatak 
Bench,  is  allowed  for  ceremonial 
potlatches  and  other  ceremonial  uses, 
under  the  terms  of  a  Federal  registration 
permit.  Moose  may  be  taken  from 
August  1  through  December  31.  Permits 
will  be  issued  to  individuals  only  at  the 
request  of  a  local  organization.  Ttis  10 
moose  limit  is  not  cumulative  with  any 
potlatch  moose  permitted  by  the  State; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 


take  deer  or  moose  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
commimity  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting: 

Black  Bear: 

2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 
Brown  Bear: 

1  bear  by  Federal  registratkxi  permit  only  


Deer: 


Goat: 


Unit  5(A)— 1  txjck 
Unit  5(B) 


1  goat  by  State  registration  pennit  only  

Moose:  " 

Unit  5(A),  except  Nunatak  Bench— 1  antlered  bull  by  State  registration  permit  only.  The  season  will  be  closed  when 
60  antlered  bulls  have  been  taken  from  the  Unit.  The  season  wilt  be  closed  in  that  portion  west  of  the  Dangerous 
River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Oct.  1 5-Oct  21 ,  public  lands  will  be  ctosed  to  tak- 
ing of  moose,  except  by  rural  Alaska  residents  of  Unit  5(A). 
Unit  5(B)— 1  antlered  bull  by  State  registration  permit  only.  The  season  will  be  ctosed  when  25  antlered  bulls  have 
been  taken  from  ttie  entirety  of  Unit  5(B). 
Coyote: 

2  coyotes  „ 

Fox,  Red  ^including  Cross,  Black  and  Silver  Phases): 

2  foxes  


Open  season 


Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  ,...,! 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine „ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession 

Ptarmigan  (Rock,  Wiltow.  and  White-tailed): 

20  per  day,  40  in  possesston 

Trapping: 

Beaver 

No  limit 

Coyote: 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit , 

Lyrw: 

No  limit „.. 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit „ 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Sept.  1 -June  30. 

Sept.  1-May  31. 

Nov.  1-Nov.  30. 
No  open  season. 

Aug.  1-Dec.  31. 

Oct  15-Nov.  15. 

Sept.  1-Oec.  15. 

Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  i-May  15. 

Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
t4ov.  10-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 
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(6)  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  William 
Sound  drainages  from  the  center  line  of 
Icy  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6(A)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  westbank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwrood  point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  bank  of  the  Copper  River,    - 
and  west  of  a  line  from  Flag  Point  to 
Cottonwood  Point,  and  drainages  east  of 
the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6  (D)  consists  of  the 
remainder  of  Unit  6. 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 


portion  of  Unit  6(B)  boimded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier,  and  on  the 
West  by  the  Copper  River,  is  closed  to 
the  taking  of  moimtain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Jime  15; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
lights. 


Harvest  limits 


Open  season 


Hunting: 

Black  Bear 
1  bear. 


Deer 

4  deer  however,  antlertess  deer  may  be  taken  only  from  Nov.  1 — Dec.  31 
Goats: 

Unit  6  (A),  (B) — 1  goat  by  State  registratk>n  permit  on(y 


Unit  6(C) 


Unit  6(D)  (subareas  RG242,  RG244,  RG249,  RG266  and  RG252  only)— 1  go«^  by  Federal  registration  permit  only 

In  each  of  the  Unit  6(D)  subareas,  goat  seasons  win  t>e  ckieed  when  harvest  limits  for  that  subarea  are  reached.  Har- 
vest quotas  are  as  follows:  RG242— 2  goats,  RG244— 2  goats,  RG249— 2  goats.  RG266— 4  goats,  RG252— 1 
goat 

Unit  6(D)  (subareas  RG243  and  RG245>— The  taking  of  goats  is  prohitiited  on  all  public  lands 

Coyote: 

Unit  6  (A)  and  (D)— 2  coyotes „ _ 

Unit  6(B)— fto  limit 

Unit  6(C>— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Range— No  Kmit 

Remainder  of  Unit  6(C) — No  limit „ 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptiases)  '. 

Hare  (Snowshoe  and  Tundra): 


Lyrw _ _ 

Wolf: 

5  wolves ....„ _ 

Wolverine: 

1  Wolverine _ „ „ 

Grouse  (Spruce,  Blue.  Ruffed,  arxl  Sharp-tailed): 

5  per  day,  10  in  possession  ., _ , 

Ptarmigan  (Rock,  Wilk>w,  and  White-tailed): 

20  per  day,  40  in  possesskxi  

Trapping: 

Beaver 

Trapping— 20  beaver  per  season 

Coyote: 

Unit  6  (A),  (B)  and  (D>— fto  limit  

Unit  6(C) — South  of  the  Copper  River  Highway  and  east  of  ttie  Heney  Range — No  limit 

Remainder  of  Unit  6(c) — No  Hmit  

Fox,  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit _ 

Muskrat 

No  limrt _ 

Otter 

Nto  limit 

Wolf: 

No  limit ; „ 

Wolverine: 

No  limit .-. 


Sept.  1-June  30. 

Aug.  1-Dec.  31. 

Aug.  20-vlan.  31. 
No  open  season. 
Aug.  20-Nlan.  31. 

No  open  season. 

SepL  1-Apr.  30. 
July  1-June  30. 
July  1-June  30. 
July  1-June  30. 
No  open  season. 

July  1-June  30. 
No  open  season. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  1-May  15. 

Aug.  1-May  15. 

Dec.  1-Mar.  31. 

Nov.  10-Mar.  31. 
Nov.  10-Apr.  30. 
Nov.  10-litor.  31. 

Nov.  10-Feb.  28. 

Nov.  10-\lan.  31. 

Nov.  10-Jan.  31. 

Nov.  10-June  10. 

Nov.  10-Mar.  31 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 
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(7)  Unit  7.  (i)  Unit  7  consists  of  Gulf 
of  Alaska  drainages  between  Gore  Point 
and  Cape  Fairfield  including  the  Nellie 
Juan  and  Kings  River  drainages,  and 
including  the  Kenai  River  drainage 
upstream  frt)m  the  Russian  River,  the 
drainages  into  the  south  side  of 
Tumagain  Arm  west  of  and  including 
the  Portage  Creek  drainage,  and  east  of 
150°  W.  long.,  and  all  Kenai  Peninsula 


Drainages  east  of  150°  W.  long.,  from 
Tumagain  Arm  to  the  Kenai  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Kenai  Fjords  National  Park  is 
closed  to  all  subsistence  uses; 

(B)  The  Portage  Glacier  Closed  Area  in 
Unit  7,  which  consists  of  Portage  Creek 
drainages  between  the  Anchorage- 
Seward  Railroad  and  Placer  Creek  in 
Bear  Valley,  Portage  Lake,  the  mouth  of 


Byron  Creek,  Glacier  Creek  and  Byron 
Glacier,  is  closed  to  hunting;  however, 
grouse,  ptarmigan,  hares,  and  squirrels 
may  be  hunted  with  shotguns  after 
September  1. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 
except  Resxurection  Creek  and  its 
tributaries. 

(B)  (Reserved] 


Harvest  limits 


Hunting: 

Black  Bear 

Umt  7—3  bears 

Coyote: 

No  limit „ 

Fox,  Red  (indudmg  Cross,  Biack  and  Silver  Phases): 

2  foxes 

Hare  (Snowshoe  and  Tundra): 

No  limit Y 

Wolf:  \ 

Unit  7— that  portion  within  thd^^enai  National  Wiklife  Refuge— 2  wolves 

Unit  7 — Remainder— 5  wolves  

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp^uted): 

15  per  day,  30  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession „ 

Trapping: 
Beaver 

20  Beaver  per  season  „ 

Coyote: 

No  limit ■ 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit , 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 


Muskrat: 

No  limit 
Otter 

No  limit 
Wolf: 

t^k)  limit 
Wolverine: 

No  limit 


Open  season 


July  1-June  30. 

SepL  1-Apr.  30. 

Nov.  1-Feb.  15. 

July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Dec.  1-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Jan.  31. 
Nov.  1(KJan31. 
Nov.  10-May  15. 
Nov..  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(8)  Umt  8.  Unit  8  consists  of  aU 
island^  southeast  of  the  centerline  of 
Shelikof  Strait  including  Kodiak, 
Afognak,  Whale,  Raspberry,  Shuyak, 
Spruce,  Marmot,  Sitkalidak,  Amook, 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


(i)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
8  from  Nov.  10-Apr.  30. 

(ii)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-quahfied  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 


operating  under  a  commimity  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  himter  permit  and 
must  retiuTi  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting: 

Deer 

Unit  8— that  portion  of  Kodiak  Island  north  of  a  line  from  the  head  of  Settlers  Cove  to  Crescent  Lake  (57°  52'  N.  laL, 
152°  58'  W.  long.),  and  east  of  a  line  from  the  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  from  Mount 
Ellison  Peak  to  Pokati  Point  at  Whale  Passage,  and  that  portion  of  Kodiak  Island  east  of  a  line  from  the  mouth  of 
Sattery  Creek  to  the  nrx>uth  at  Elbow  Creek,  and  adjacent  small  islands  in  Chiniak  Bay — 1  deer;  however,  antleriess 
deer  may  be  taken  only  from  OcL  25-OcL  31. 


Aug.  1-OcL  31. 
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Harvest  Kmits 


Urtt  8— that  portioo  of  Kodak  Island  and  adjacent  islands  south  and  west  of  a  line  from  the  head  of  Terror  Bay  to  the 
head  of  the  southwestern  most  arm  of  Ugak  Bay— 6  deer,  however,  antierless  deer  may  be  taken  only  from  Oct  1- 
Dec.  31. 

Remainder  of  Unit  8—6  deer  however,  antierless  deer  may  be  taken  onty  from  Oct  1-Oec.  31;  no  more  than  1 
antierless  deer  may  be  taken  from  Oct.  1-f^tov.  30. 
Fox,  Red  (incfcKfng  Cross,  Black  and  Silver  Phases): 


2  foxes 


Hare  (Srvjwshoe  and  Tundra): 

No  limit » 

Ptannigan  (Rock.  WilkMv,  and  White-tailed): 

20  per  day,  40  in  possesskxi 

Trapping: 

Beaver 

30  beaver  per  seHeon ~ 

FoK,  Red  (inducing  Cross,  Black  and  Silver  Phases): 


Kto  limit 


Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit 


Open  season 


Aug.  1-Oec.  31. 

Aug.  1-Oec.  31. 

SepL  1-feb.  15. 
July  1-June  30. 
Aug.  10-Apr.  30. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10->Jan.  31. 
Nov.  10->laa31. 
Nov.  10->June  10. 
Nov.  10-Jan.  31. 


(9)  Unit  9.  (i)  Unit  9  consists  of  the 
Ala^  Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass. 
Pacific  dicean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boimdary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(B)  Unit  9(B]  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  MoUer  to 
the  head  of  American  Bay  including  the 


Shmnagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  himting  and 
transporting  a  himter  or  harvested 
animal  parts,  is  prohibited  from  Aug.  1- 
Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage;  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-King  Salmon, 
Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail,  and  on 
firozen  surfaces  of  the  Naknek  River  and 
Big  Creek; 

(C)  A  firearm  may  be  used  under  a 
trapping  license  to  take  beaver  in  Unit 


9(B)  from  April  1 — ^May  31  and  in  the 
remainder  of  Unit  9  from  April  1 — ^April 
30: 

(D)  Unit  9(B)  (Nondalton  residents 
only)  is  open  to  brovm  bear  hunting  by 
Federal  registration  permit  in  lieu  of  a 
resident  tag;  no  resident  tag  is  required 
fw  taking  a  brown  bear  in  Unit  9(B), 
provided  that  the  himter  has  obtained  a 
Federal  registration  permit  prior  to 
himting; 

(E)  The  taking  in  Unit  9(B)  by 
residents  of  Newhalen,  Nondalton, 
Iliamna,  Pedro  Bay,  and  Port  Alsworth 
of  up  to  a  total  per  regulatory  year  of  10 
bull  moose  among  the  communities  is 
allowed  for  ceremonid  purposes,  under 
the  terms  of  a  Federal  registration 
permit.  Bull  moose  may  be  taken  from 
July  1  through  June  30.  Permits, 
available  to  all  5  communities,  will  be 
issued  until  all  10  permits  are  used  to 
individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 
cumulative  with  that  permitted  for 
potlatches  by  the  State. 


Harvest  limits 


Open  season 


Hunting: 

Black  Bear 

3  bears .'. 

Brown  Bear: 

Unit  9(B) — Rural  resklents  of  Nondalton  only— 1  bear  t>y  Federal  registration  permit  only 

Unit  9(B>— 1  bear  every  four  regulatory  years 

Unit  9(E>— 1  bear  by  Federal  registratnn  permit  or  State  harvest  tag 

Caribou: 


July  1-June  30. 

0cL1-0ct21. 
May  10-May  25. 
Oct  1-OCL21. 

(odd  years  only; 
May  10-May25. 

(even  years  only). 
Oct  1 -Dec.  31. 
May  10-May25. 
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Harvest  limits 


Unit  9(A)— 4  caribou;  however,  no  more  than  2  caribou  may  be  taken  Aug.  10-Sept  30  and  no  more  than  l  caribou 

may  be  taken  Oct  1-Nov.  30. 
Unit  9(C>— 4  caribou;  however,  no  more  than  1  may  be  a  cow,  no  more  than  2  caribou  may  be  taken  Aug  10-Nov 

30,  and  no  more  than  1  caribou  may  be  taken  per  calendar  month  between  Dec.  1-Mar  31 

Unit  9(B)— 6  caribou;  however  no  more  than  2  may  be  bulls  » 

Unit  9(D)— ctosed  to  all  hunting  of  caribou .".""!!"!! 

Unit  9(E>-that  portion  southwest  of  the  headwaters  of  Fireweed  and  biue*»rry  CrTOks'(noi^^ 

and  including  the  Sandy  River  drainage  on  the  Bristol  Bay  side  of  the  Alaska  Peninsula;  and  that  portion  south  of 

Seal  Cape  to  Ramsey  Bay  on  the  Pacific  side  of  the  Alaska  Peninsula  divide  Is  ctosed  to  all  huntina  of  caribou 

Remainder  of  Unit  9(E) — 4  caritxxi 

Sheep:  

Unit  9(B)— fleskJents  of  Iliamna.  Newhalen.  Nondalton,  Pedro  Bay.  and  Port  Alsworth  only— 1  ram  with  7/18  curt  horn 

by  Federal  registratkxi  pennit  only. 

Remainder  of  Unit  9—1  ram  with  7/8  curi  horn  

Moose:  

Unit  9(A)— 1  antlered  bull „ 

Unit  9(B)— 1  antlered  bull " 


Unit  9(C)— that  portion  draining  into  the  Naknek  River  from  the  north— 1  antlered  bull „ 

Unit  9(C>— that  portton  draining  into  the  Naknek  River  from  the  south— 1  antlered  bull.  However,  during  the  period 
Aug.  20-Aug.  31.  bull  moose  may  be  taken  by  Federal  registration  pennit  only.  During  the  December  hunt 
antleriess  moose  may  be  taken  by  Federal  registration  permit  only.  The  antleriess  season  will  be  closed  when  5 
antlertess  moose  have  been  taken.  Public  lands  are  ctosed  during  December  for  the  hunting  of  moose  except  by 
eligible  mral  Alaska  residents  during  seasons  identified  above.  ' 

Remainder  of  Unit  9(C)— 1  moose;  however,  antleriess  nwose  may  be  taken  only  from  Dec.  1-Oec.  31  „.... 

Unit  9(E)— 1  antlered  buil  . „ „ 


Coyote: 

2  coyotes  

Fox,  Arctk:  (Blue  and  White): 

No  linriit 


Fox.  Red  (including  Cross,  Black  and  Silver  phases): 
2  foxes 

Hare  (Snowshoe  and  Tundra): 

No  limit „ 


Lynx:  . ; 

2  lynx  ; 

Wolf:  

5  wolves 

Wolverine: 

1  wolverine „ 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed):  

15  per  day.  30  in  possesston  

Ptannigan  (Rock,  Wiltow.  and  White-tailed): 

20  per  day.  40  in  possesston 

Trapping:  " 

Beaver 

Unit  9(B)— 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-May  31 
Remainder  of  Unit  9—40  beaver  per  season;  however.,  no  more  than  20  may  be  taken  between  Apr  1 -Apr  30 

Coyote:  '  -,-       ^. 

No  limit „ 

Fox.  Arctk:  (blue  and  White): 

No  limit _ 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limit 

Lynx: 

fto  limit „ 

Marten:  " ' 

No  limit 


Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit 


0 


Open  season 


Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  1-Apr.  15. 
No  open  season. 
No  open  season. 

Aug.  10-Apr.  30. 

Aug.  10-Oct.  10. 

Aug.  10-Sept.  20. 

Sept  1-SepL  15. 
Aug.  20-Sept.  15. 
Dec.  1 -Dec.  31. 
SepL  1-Sept  15. 
Dec.  1 -Dec.  31. 
Aug.  20-Sept.  15. 


Dec.  1-Dec.  31. 
Sept  1-Sept  15. 
Dec.  1-Dec.  31. 
Sept  1-S^  20. 
Dec.  1-Dec.  31. 

Sept  1-Apr.  30. 

Dec.  1-Mar.  15. 

Sept  1-Feb.  15. 

July  1-June  30. 

Nov.  10-Feb.  28. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Jan.  1-May  31. 
Jan.  1-Apr.  30. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-June  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


42108 


Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules 


(10)  Unit  10.  (i)  Unit  10  consists  of  the        (ii)  On  Otter  Island  in  the  Pribilof 
Aleutian  Islands,  Unimak  Island  and  the    Islands  the  taking  of  any  wildlife 
Pribilof  Islands. 


species  for  subsistence  uses  is 
prohibited. 


Harvest  limits 


Hunting:  ' 

Caribou: 

Unit  10— Unimak  Island  only - 

Remainder  of  Unit  10— No  limit 

Coyote: 

2  coyotes  

Fox.  Arctic  (Blue  and  White  Phase): 

No  limit " 

Hare  (Snowshoe  and  tundra): 

NoUmrt 

Fox.  Red  Onduding  Cross.  Black  and  SHver  Phases): 

2  foxes - 

Wolf: 

Wolverine: 

1  wolverine : 

Ptannigan  (Rock,  WiHow.  and  White-tailed): 

20  per  day,  40  in  possession _ 

TfBppIng: 

Coyote: 

2  coyotes ~ - 

Fox.  ArctK  (Blue  and  White  Phase): 

NoRmit - ~ 

Fox,  Red  (indudkig  Cross,  Black  and  Silver  Phases): 

2  foxes -. -- ~ 

Mink  and  Weasel: 

No  limit - *■■ 

Muskrat: 

No  limit — 

Otter 

No  limit - 

Wolf: 

NoMmit - ".". 

Wolverine: 

Nolimit - 


Open  season 


No  open  season. 
July  1-June  30. 

SepL  1-Apr.  30. 

July  1-Feb.  15. 

July  1-June  30. 

SepL  1-June  30. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Apr.  30. 

Sept.  1-Apr.  30. 
July  1-June  30. 
SepL  1-Feb.  15. 
Nov.  10-Feb.  28. 
Nov.  lO-Jurw  10. 
Nov.  10-*ter.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  1 1 .  Unit  1 1  consists  of  that  the  east  bank  of  the  Copper  River  (A)  Bait  may  be  used  to  hunt  black 

area  draining  into  the  headwaters  of  the  between  the  confluence  of  Suslota  Creek  bear  between  April  15  and  June  15. 

Copper  River  south  of  Suslota  Creek  and  with  the  Slana  River  and  Miles  Glacier.  (B)  [Reserved] 

the  area  drained  by  all  tributaries  into  (i)  Unit-specific  regulations:  (ii)  [Reserved] 


Harvest  limits 


Open  season 


Hunting: 
BlackBean 

3  bears * ~ - 

Caribou: 

Ctosed  to  al  hunting  of  cartxxj _ ~ .» 

Sheep: 

1  sheep - - ~ 

Moose: 

1  antlered  bul — - 

Coyote: 

2  coyotes  ^ - ~ 

Fox,  Red  (irxdudkig  Cross,  Black  and  Silver  Ptiases): 

2  foxes - - « 

Hare  (Snowshoe  and  Tundra):  • 

No  limit _ - — 

Lynx: 

2lyTW  » - ~ 

Wolf: 

5  wolves _ _ 

Wolverine: 

1  wolverine.  Public  lands  are  ctosed  to  the  taking  of  wolverine  except  by  eligible  rural  Alaska  reskJents  during  sea- 
sons klentified  atx)ve. 
Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesston 


July  1-June  30. 
No  open  season. 
Aug.  10-Sept.  20. 
Aug.  25-Sept.  20. 
SepL  1-Apr.  30. 
SepL  1-Feb.  15. 
July  1-June  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
SepL  1-Jan.  31. 

Aug.  10-Mar.  31. 
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Harvest  limits 


Ptannigan  (Rock,  Wiltow.  and  White-tailed): 

20  per  day,  40  in  possesston 

Trapping: 

Beaver: 

30  beaver  per  season 

Coyote: 

No  limit „ 


Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 
No  limit 

Lynx: 

No  limit _ 


Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter: 

No  limit 


Wolf: 

No  limit 

Wolverine: 

2  wolverine.  PuWte  lands  are  ctosed  to  the  taking  of  wolverine  except  by  eligible  rural  Alaska  residents  during  sea- 
sons klentified  atx>ve. 


Open  season 


Aug.  10-Ma-.  31. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  10-Jan.  31. 
Nov.  10-NJan.  31. 
Nov.  10->Jurw  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  from 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 


drainage  in  Alaska,  but  excluding  the 

Ladue  River  drainage, 
(i)  Unit-specific  regulations: 
(A)  Bait  may  be  used  to  hunt  black 

bear  between  April  15  and  June  30; 


(B)  Trapping  of  wolves  in  Unit  12 
diuing  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  V32  inch  diameter,  is  prohibited. 

(ii)  [Reserved] 


Harvest  Nmits 


Hunting: 

BlackBean 

3  bears , • 

Caribou:  • 

Unit  12— that  portton  west  of  the  Nabesna  River  within  the  drainages  of  Jack  Creek.  Platinum  Creek,  and  Totschunda 

Creek— The  taking  of  caribou  is  prohibited  on  pubKc  lands. 
Unit  12— that  portton  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  running  southeast  from  Pickerel 
Lake  to  the  Canadian  border— The  taking  of  caribou  is  prohibited  on  pubUc  lands. 

Remainder  of  Unit  1 2—1  bull 

,    1  bull  caritxxj  may  be  taken  by  a  Federal  registratton  permit  during  a  winter  season  to  be  announced  itoir  the  rural 
I     Alaska  restoents  of  Tetiin  and  Northway  only. 

Sheep:  ~ 

1  ram  with  fuR  curt  horn  or  larger 

Moose: 

Unit  12— that  portton  drained  by  the  Tanana.  Nabesna.  and  Chisana  Rivers  withon  the  Tetiin  National  WlWIife  Refuge 
and  those  lands  within  Itie  Wrangell-SL  Elias  National  Preserve  north  and  east  of  a  line  formed  by  the  Pickerel 
Lake  Winter  Trail  from  the  Canadian  border  to  the  southern  boundary  of  the  Tetiin  National  WikJife  Refuge— 1  ant- 
lered bull.  The  November  season  is  open  by  Federal  registration  permit  only. 

Unit  12— that  portton  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  mnning  southeast  from  Pickerel 
Lake  to  the  Canadian  border— 1  antlered  bull. 

Unit  12— Remainder  —1  antlered  bull  

Coyote: 

2  coyotes  .• 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases: 

10  foxes;  however,  no  more  that  2  foxes  may  be  taken  prior  to  Oct  1  „.. 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lyrw: 

2  lynx  

Wolf: 

5  volves 

Wotverine: 

1  wolverine 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession 

Ptarmigan  (Rock.  Wiltow,  and  White-tailed): 


Open  season 


Juty  I^June  30. 

No  open  season. 

No  open  season. 

SepL  1-SepL20. 
Winter  season  to  be 

announced  by  the 

Board. 

Aug.  10-Sept.  20. 
SepL  1-Sept.  15. 

Nov.  20-Nov.  30. 
Sept.  1-SepL  30. 

SepL  1-SepL  12. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Jan.  31. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 
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Harvest  limits 


30  per  day,  40  in  possession 

TfippJng: 
Beaver 

15  l)eavef  per  season » 

Coyote: 

No  limit ■ 

Fox,  Red  (inckjdina  Cross,  Black  and  Silver  Ptiases): 

NoHmit - 

Lynx: 

No  limit -.... ~ 

Marten: 

No  Hmit 

Mini(  and  Weaseh 

No  limit - 

Muskrat: 

No  limit „ 

Otter 

NoHmit „ 

Wolf. 

NoHmit. „ 

Wotverine: 

NoHmit - ~ 


Open  season 


Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  ,1 -Feb.  28. 
Nov.  1-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  2& 
Sept  20-Oune  10. 
Nov.  1-Apr.  15. 
Oct  1-Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Copper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Creek  and  Black  Rapids  Glacier;  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denah  National  Park  at  Windy;  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River; 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  jimction  with 


the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  beginning; 

(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boimdary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 

(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 


(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  lands  within  Moimt  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Subsistence  uses  as 

authorized  by  § .25(k)(13)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  1980; 

(B)  use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  edl  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  Une  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Ridiardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Cantwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  except  for  access  and 
transportation  of  harvested  wildlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is  prohibited  in 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 
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bounded  by  a  line  beginning  at  the  Highway  to  the  Meiers  Creek  Trail  at  Sourdough  Creek,  the  point  of 

confluence  of  Sourdough  Creek  and  the  approximately  Mile  1 70,  then  westerly  beginning. 

Gulkana  River,  then  northerly  along  along  the  trail  to  the  Gulkana  River,  (iii)  Unit-specific  regulaUons: 

Sourdough  Creek  to  the  Richardson  then  southerly  along  the  east  bank  of  the        (A)  Bait  may  be  used  to  hunt  bUck 

Highway  at  approximately  Mile  148,  Gulkana  River  to  its  confluence  with  bear  between  April  15  and  June  15. 
th«i  northerly  along  the  Richardson  (b)  [Reserved] 


Harvest  limits 


Hunting: 

Black  Bear 

3  bears 

Caribou: 

2  caribou  by  Federal  registration  permit  only.  Hunting  wittiin  the  Trans-Alaska  Oil  Pipeline  right-of-way  is  prohibited. 
The  right-of-way  is  kJentified  as  the  area  occupied  by  the  pipeline  (buried  or  above  ground)  and  the  cieared  area  25 
feet  on  eittier  side  of  the  pipeKne. 

Sheep: 

Unit  13— excluding  Unit  13(D)  and  the  Tok  and  Delta  Management  Areas— 1  ram  with  7/8  curl  horn  

Moose: 

1  anttered  bull  moose  by  Federal  registratton  permit  only;  only  1  permit  will  be  issued  per  househokJ  * 

Coyote: 

2  coyotes  

Foot,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lynx: 

2  lynx  : 

Wolf:  

5  wolves 

Wolverine: 

1  wolverine 

Pubfic  lands  are  ctosed  to  the  taking  of  wolverine,  except  by  eligit)le  mral  Alaska  residents  during  seasons  kJentified 

above 
Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesskm  _ 

Ptamiigan  (Rock,  Wiltow,  and  White-tailed): 

20  per  day,  40  in  possesskm 

Trapping:  

Beaver 

30  beaver  per  season ; ; ^...., 

Coyote:  •.•-■•.•.■• 

No  limit „ .„ - 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx: 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

NoHmit 

Muskrat 

No  limit „ 

Otter 

No  limit „ 

Wolf: 

NoHmit ; 

Wolverine: 

2  wolverine 

PuWk;  lands  are  closed  to  the  taking  of  wolverine,  except  by  eligible  mral  Alaska  residents  during  seasons  identified 

above. 


Open  season 


July  1-June  30. 
Aug.  10-Sept.  30. 

Jan.  5-Mar.  31 
Aug.  10-Sept  20. 
Aug.  1-Sept.  20. 
Sept  1-Apr.  30. 
Sept  1-Feb.  15 
July  1-June  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept1-Jan.3l. 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Oct  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  1-Jan.  IS. 
Nov.  10->ian.  31. 
Nov.  lO->Jan.  31. 
Nov.  10-Niune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10->Jan.  31. 


(14)  Unit  14.  (i)  Unit  14  consists  of 
drainages  into  the  north  side  of 
Txmiagain  Arm  west  of  and  excluding 
the  Portage  Creek  drainage,  drainages 
into  Knik  Ann  excluding  drainages  of 
the  Chickaloon  and  Matanuska  Rivers  in 
Unit  13,  drainages  into  the  north  side  of 
Cook  Inlet  east  of  the  Susitna  River, 
drainages  into  the  east  bank  of  the 


Susitna  River  downstream  from  the 
Talkeetna  River,  and  drainages  into  the 
south  bank  of  the  Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 


eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  hilet,  Knik  Arm.  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A);  and 
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(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  the  Fort  Richardson  Management 
Area,  consisting  of  the  Fort  Richardson 


MiUtary  Reservation,  is  restricted  to  the 
subsistence  taking  of  ungulates,  bear, 
wolves,  or  wolverine  by  permit  only; 

(B)  the  Anchorage  Management  Area, 
consisting  of  all  drainages  south  of 
Elmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  including 


Rainbow  Creek  is  closed  to  subsistence 
taking  of  wildlife  for  subsistence  uses, 
(iii)  Unit-specific  regulations: 

(A)  In  Unit  14(A),  bait  may  be  used  to 
hunt  black  bear  between  April  15  ^nd 
May  25; 

(B)  [Reserved] 


Harvest  limits 


Hunting: 

Black  Bear 

Unit  14  (A)  and  (C)— 1  bear 

Brawn  Bear 

Unit  14(A)— 1  bear  every  four  regulatory  years 


Coyote: 

Unit  14  (A)  and  (C>— 2  coyotes 

Fox,  Red  (inducing  Cross,  Black  and  Silver  Phases): 

Unit  14—2  foxes 

Hare  (Snowshoe  and  Tundra): 

Unit  14(A)— 6  hares  per  day  ~ 

Unit  14(CH*  hares  per  day 

Lynx: 

2  lynx 

Wolf: 


5  wolves 


Wolverine: 

1  wolverine - « - 

Grouse  (Spruce.  Blue,  Ruffed,  and  Stiarp-tailed): 

Unit  14(A>— 15  per  day,  30  in  possesskxi  _ - 

Unit  14(C)— 5  per  day,  10  in  possession „ ~ - ~ 

Ptarmigan  (Rock,  Wilk>w,  and  White-tailed): 

Unit  14(A) — 10  per  day,  20  in  possession  _ ™ ........ 

Unit  14(C)— 10  per  day,  20  in  possesskxi 

Remainder  of  Unit  14—20  per  day,  40  in  possesskxi  .„ » ~ ~ 

Trapping: 
Beaver 

Unit  14(A)— 30  beaver  per  season ~ 

Unit  14(C>-^hat  portkxi  within  the  drainages  of  Glacier  Creek,  Kem  Creek,  Peterson  Creek,  the  Twentymile  River 
and  the  drainages  of  Knik  River  outskle  Chugach  State  Park— 20  beaver  per  season. 
Coyote: 

Unit  1 4(A)— No  limit _ — - — 

Unit  14(C)— ^to  Imit - 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  14(A>-No  limit - ...- 

Unit  1 4(C)— 1  fox - 

Marten: 


Open  season 


hk>  limit 


Mink  and  Weasel: 

I*)  limit 

Muskrat: 

Uo  fimit 

Otter 

Unit  14(A)— No  limit 

Unit  14(C)— No  limit 
Wolf: 

Unit  14(A>— No  limit 

Unit  14(C)— No  Hmit 
Wolverine: 

No  limit 


July  1-June  30. 

Sept  15-OcL  10. 
May  1-May  25. 

Sept.  1-Apr.  30. 

Nov.  1-Feb.  15 

July  1-June  30. 
Sept  8-Apr.  30. 

Dec.  l5->Jan.  15. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 
Sept  8-Mar.  31. 

Aug.  10-4/lar.  31. 
Sept  8-Mar.  31. 
Aug.  10-Mar.  31. 


Nov.  10-Apr.  30. 
Dec.  1-Apr.  15. 


Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 

Nov.  10-Jan.  31. 

Nov.  10->Jan.  31. 

Nov.  10-May  15. 

Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(15)  Unit  15.  (i)  Unit  15  consists  of 
that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet  and  Tumagain 
Ann  from  Gore  Point  to  the  point  where 
longitude  line  ISCOO'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  Arm,  including  that  area 
lying  west  of  longitude  line  150''00'  W. 


to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boimdary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake; 


(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustumena  Lake,  Glacier  Creek, 
and  Tustumena  Glacier; 

(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  beginning 
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at  the  eastern  most  jimction  of  the 
Sterling  Highway  and  the  Skilak  Loop 
(milepost  76.3),  then  due  south  to  the 
south  bank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  when  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campgroimd,  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 


Road  to  its  western  most  jimction  with 
the  Sterling  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  point 
of  beginning,  is  closed  to  the  taking  of 
wildlife,  except  that  grouse  and 
ptarmigan  may  be  taken  only  from 
October  l-March  1  by  bow  and  arrow 
only, 
(iii)  Unit-specific  regulations: 
(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 


(B)  The  Skilak  Loop  WildUfe 

Management  Area  is  closed  to 
subsistence  trapping  of  furbearers; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River,  SkHak  Lake,  Skilak 
River,  and  Skila^  Glacier  is  closed  to  the 
trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare  is 
prohibited. 


Harvest  limits 


Moose: 

Unit  15  (B)  and  (C)— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  with  3  or  more  brow  tines  on  either  antler,  l)y 
Federal  registratkm  permit  only. 

Unit  15(A) 

Coyote: 

No  limit 

Hare  (Snowshoe  and  Tundra): 

No  limit „„ 

Wolf: 

Unit  15— that  portion  within  the  Kenai  Natranal  WiWIife  Refuge— 2  Wolves 

Unit  15— Remainder— €  Wolves „ 

Wolverine: 

1  Wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  t. 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

Unit  15  (A)  and  (B)— 20  per  day,  40  in  possession „ 

Unit  15(C)— 20  per  day,  40  in  possesskxi „ 

Unit  15(C)— 5  per  day,  10  in  possession „ 

Trapping: 

Beaver 

20  Beaver  per  season 

Coyote: 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

1  Fox „ 

Marten: 

Unit  15(B)— that  portkxi  east  of  the  Kenai  River,  Skilak  Lake,  Skilak  River  and  Skilak  Glacier 

Remainder  of  Unit  1 5 — No  limit 

Mink  and  Weasel: 

No  limit _ 

Muskrat 

No  limit 

OthBT 

Unit  15  (A),  (B)— No  Hmit 

Unit  15(C)— No  ymit 

Wolf: 

No  limit 

Wolf: 

No  limit .-. '. _ 

Wolverine: 

Unit  15  (B)  and  (C)— No  limit ; „ 


Open  season 


Juty  1-June  30. 

Aug.  10-Sept.  20. 

fvk)  open  season. 

Sept  1-Apr.  30. 

July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Oec.  31 
Jan.  1-Mar.  31. 

Dec.  1-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

No  open  season. 
Nov.  10-Jan.  31. 

f4ov.  10->J8n.  31. 

Nov.  10-May  15. 

Nov.  10-%Jan.31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(16)  Unit  16.  (i)  Unit  16  consists  of  the 
drainages  into  Cook  Inlet  between 
Redoubt  Creek  and  the  Susitna  River, 
including  Redoubt  Creek  drainage, 
Kalgin  Island,  and  the  drainages  on  the 
west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its 
confluence  with  the  Chulitna  River;  the 
drainages  into  the  west  side  of  the 
Chulitna  River  (including  the  Chulitna 
River]  upstream  to  the  Tokositna  River, 


and  drainages  into  the  south  side  of  the 
Tokositna  River  upstream  to  the  base  of 
the  Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  fit>m  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacier, 


(B)  Unit  16(3)  consists  of  the 
remainder  of  Unit  16. 

(ii)  The  Moimt  McKinley  National 
Park,  as  it  existed  prior  to  December  2, 
1980,  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by 

§ .25(k)(16)  are  permitted  in 

Denali  National  Preserve  and  lands 
added  to  Denali  National  Park  on 
December  2. 1980. 

(iii)  Unit-specific  regulations: 
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(AJ  Bait  may  be  used  to  hunt  black  (B)  [Reserved] 

bear  between  April  15  and  June  15. 


Harvest  Kmits 


Openseasion 


Hunting: 
BlackBear 

3  bears - „ 

Caritxxj: 

1  caribou 

Moose: 

Unit  16(B) — RedoutX  Bay  Drainages  soutti  and  west  of.  and  including  ttie  Kustatan  River  drainage— 1  antiered  bull .... 
Remainder  of  Unit  16(B>— 1  moose;  however,  anterless  moose  may  be  taken  only  from  Sept  25-Sept  30  and  from 
Dec.  1-Feb.  28  by  Federal  registration  permit  only. 

Coyote: 

2  coyotes  

Fox,  RED  (inckxing  Cross.  Black  and  Silver  Ptiases): 

2  foxes __ „ 

Hare  (Srvjwshoe  and  Tundra): 

No  limit „ 

Lynx: 

2  lynx 

Wolf: 

5  wolves 

Wolverine: 

1  Wolverine „ „ 

Grouse  (Spruce.  Bkje,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesswn  

Ptarmigan  {Pock,  Wilk>w.  and  White-tailed): 

20  per  day,  40  in  possesskm „ , 

Trapping: 
Beaver 

30  t)eaver  per  season , 

Coyote: 

1^  limit „ 

Fox.  Red  (indudkig  Cross,  Black  and  SUver  Phases): 

Kto  limit ...^ „ „ 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit „ 

Muskrat 

No  limit 

Otter 

No  limit  ..„ „ 

Wolf: 

No  limit „ 

Wolverine: 

No  limit „ 


July  1-June  30. 

Aug.  10-OCL31. 

SepL  1-Sept.  15. 
SepL  l-Sejst.  30. 

Dec.  1-Feb.  28. 

SepL  1-Apf.  30. 

SepL  1-Feb.  15. 

July  1-June  30. 

Dec.  1&-Jaa  15. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Nov.  10-Apr.30. 
Nov.  10-Mar.31. 
Nov.  10-Feb.  28, 
Nov.  10->Jan.31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(17)  Unit  17.  (i)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 
Bering  Sea  between  Etolin  Point  and 
Cape  Newenham,  and  all  islands 
between  these  points  including 
Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  (^pe  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 


(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legally  permitted  hunting  camps,  the 
Upper  Mulchatna  Controlled  Use  Area 
consisting  of  Unit  17(B),  is  closed  from 
Aug.  1-Nov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
induding  transportation  of  hunters  and 
parts  of  imgulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  himting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  himter  has  obtained  a 
State  registration  permit  prior  to 
hunting, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved] 
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Harvest  limits 


Hunting: 
BlackBear 

3  bears 

Brown  Bear. 

Unit  17(A)  and  that  portton  of  Unit  17(B)  draining  into  9ye  Nuyakuk  Lake  and  TikcNk  Lake— 1  bear 

Reminder  of  Unit  17(B)— 1  bear  every  four  regulatory  years 

Unit  17(C) — 1  t)ear  every  four  regulatory  years „ 

Caribou: 

Unit  17(A)  and  (C)— that  portnn  of  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  of  the  \gushik  River, 

TuMung  River  and  TuMung  HUls,  west  to  Tvativak  Bay— 1  couritxxi  by  Federal  registration  pemiit.  Puttie  lands  are 

ctosed  to  the  taking  of  caribou  except  by  the  resklents  of  Togiak,  Twin  l-lills,  Manokotak,  Aleknagik,  Dillingham, 

Clart('s  Point,  arxj  Ekuk  during  seasons  identified  above. 
Unit  17(B)  and  (C)— portk>n  of  17(C)  east  of  the  Nushagak  River— 6  caribou;  however,  no  more  than  2  caribou  may 

be  bulls. 
Sheep: 

Iram  with  full  curt  horn  or  larger „ „ 

Moose: 

Unit  l7(B>-that  portkm  that  includes  all  the  Mutehatna  River  Drainage  upstream  from  and  including  the  Chik^hitna 

River  drainage— 1  bull  by  State  registratton  permit  only;  however,  during  the  period  Sept.  1-Sept.  15  a  spike/fori< 

bull  or  a  (xinwith  50Hnch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State  harvest  tnkeL 
Remainder  of  Unit  17(B)— 1  bull  by  State  registration  permit  only;  however,  during  the  period  Sept  1-SepL  15  a 

^piKe/fori(  bulj  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  Unes  on  one  side  may  be  taken  with  a  State 

harvest  tk^elL 
Unit  17(C)— that  portk>n  that  includes  the  lowithia  drainage  and  Sunshine  Valley  and  ail  lands  west  of  Wood  River 

and  south  of  Aleknaqik  Lake— 1  bull  by  State  registratton  permit  only;  however,  during  the  period  Sept.  1-Sept.  15 

a  spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  nwre  brown  tines  on  one  skle  may  be  taken  with  a  State 
I    harvest  tKkeL 
Remainder  of  Unit  17(C)— 1  bull  by  State  registration  pemiit  only;  however,  during  ttie  period  Sept.  1-Sept  15  a 

spike/fori(  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State 

harvest 


Coyote 

2  coyotes 

Fox,  Arctk:  (Blue  and  White  Base): 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lyru: 

2  lynx  

Wolf. 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession 

Ptarmigan  (Rock,  Wilk>w,  arxl  White-tailed): 

20  per  day,  40  in  possesswn  

Trapping: 
Beaver 

Unit  17(A)— 20  beaver  per  season 

Unit  17  (B)  and  (C)— 20  beaver  per  season 

Coyote: 

No  limit „ 

Fox,  Arctk;  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (Including  Cross,  Black  and  Silver  phases): 

No  limit 

Lynx: 

No  limit , 

Marten: 

No  limit _ _ 

Mink  and  Weasel: 

No  limrt 

Muskrat 

No  Hmit 

Otter 

No  limit 

Wdt 

No  limrt 


Open  season 


July  1->kjne  30. 

SepL  1-May31. 
Sept20-Oct  10 
May  10-May25. 
Sept  10-Oct  10. 
Apr.  10-f4ay25. 

Jan.  1-Mar.  31. 


Aug.  1-Apr.  15. 

Aug.  10-Sept  20. 
Aug.  20-Sept  IS. 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 

Aug.  20-Sept  15. 


Aug.  20-Sept.  15. 

Dec.  1-0ec31. 
Sept  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept  1-Feb.  15. 
July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Jan.  1-Feb.  28. 
Jan.  1-Feb.  28. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-June  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 
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Harvest  limits 

Open  season 

Wotverine: 

No  Mmit ...» _ „ „ „ 

Nov.  10-Feb.  28. 

(18)  Unit  18. 

(1)  Unit  18  consists  of  that  area 
draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kaldcag  and  Paimiut  and  the  drainage 
flowing  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Nimivak,  St.  Matthew,  and 
adjacent  islands  between  Cape 
NeMrenham  and  the  Pastolik  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Kalskag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
bounded  by  a  line  from  Lower  Kalskag 
on  the  Kudcokwim  River,  northwesterly 


to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut, 
then  back  to  Lower  Kalskag  is  closed  to 
the  use  of  aircraft  for  himting  any 
imgulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  himter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A).  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Brown  Bear 
Management  Area,  provided  that  the 
himter  has  obtained  a  State  registration 
permit  prior  to  himting. 

(iii)  Unit-specific  regulations: 

(A)  A  firearm  may  be  used  to  take 
beaver  imder  a  trapping  license  in  Unit 
18  from  Apr.  l-]un.  10. 

(B)  [Reserved]        J^ 


Harvest  limits 


Open  season 


Hunting:  Jf 

BkackBear. 

3  bears 

Brown  Bear 

1  bear „ 

Caribou: 

Unit  18— that  portion  south  of  the  Yukon  River— Kiltxjck  caribou  herd;  rural  Alasica  residents  domiciled  in  Tuluksak, 
Akial<,  Akiachak,  Kwethluk,  Bethel,  Oscarville.  Napaskiak.  Napakiak,  Kasigluk.  Atmauthluak,  Nunapitchuk, 
Tuntutuiiak,  Eek,  Quinhagak,  Goodnews  Bay,  Platinum.  Togiak,  and  Twin  Hills,  only.  A  Federal  registratkxi  permit 
is  required.  The  number  of  permits  availat>le  for  these  hunts  will  be  detennined  at  a  later  date.  The  season  wiH  be 
closed  wtien  the  total  harvest  reaches  gukjelines  as  described  In  the  approved  "Oavilnguut  (Kiltxjck)  Caribou  Herd 
Cooperative  Management  Plan.". 

Unit  18— that  portnn  north  of  the  Yukon  River— 5  caribou  per  day 

Remainder  of  Unit  18  „ „ 

Moose: 

Unit  18— that  portion  north  and  west  of  a  line  from  Cape  Romanzof  to  Ku2i^ak  Mountain,  and  then  to  Mountain  Vil- 
lage, and  west  of,  but  not  including,  the  Andreafsky  River  drainage— 1  antiered  bull. 

Unit  18— Goodnews  River  and  Kanektok  River  drainages » 

Unit  18— Kuskokwim  River  drainage— 1  antiered  bull.  A  10-day  hunt  (1  bull,  evidence  of  sex  required)  wffl  be  opened 
l)y  armourx^ment  sometime  between  Dec.  1  and  Feb.  28. 

Remainder  of  Unit  18—1  antiered  bull  A  10-day  hunt  (1  bull,  evidence  of  sex  required)  will  be  opened  by  anrxxjnce- 
ment  sometime  between  Dec.  1  and  Feb.  28. 

PublK  lands  in  Unit  18  are  ctosed  to  the  hunting  of  moose,  except  by  rural  Alaska  residents  of  Unit  18  and  Upper 
Kalskag  during  seasons  kjentified  above. 
Coyote: 

2  coyotes  „„ _ _ 

Fox.  Arctic  (Blue  and  White  Phase): 

2  foxes ; 

Pox.  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  loxes  may  be  taken  prior  to  Oct  1  

Hare  (Srx)wshoe  and  Tundra): 

No  limit 

Lynx: 

2  lynx  _;. „ > „ 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine » „ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possessk)n  „ 

Ptarmigan  (Rock.  Wjikjw.  and  White-tailed): 

20  per  day.  40  in  possession  


July  1-June  30. 
Sept  1-May31. 
Dec.  15-«Jan.  9. 


Feb.  23-Mar.  15 
Aug.  I-Mar.  31. 
Noopenseasoa 

Sept  5-Sept  25. 

No  open  season. 

Aug.  25-Sept.  25. 
Winter  season  to 
be  announced. 

Sept.  1-Sept.  30. 
Winter  season  to 
be  announced. 


Sept.  1-Apr.  30. 
Sept  1-Apr.  30. 
Sept.  1-Mar.  15. 
July  1-June  30. 
Nov.  10-Mar.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31, 
Aug.  10-Apr.  30. 
Aug.  10-May  30. 
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Harvest  Kmits 


Trapping: 
Beeiven 

NollmH : , 

Coyote: 

No  limit J. „ , 

Fox,  Arctic  (blue  and  White  Phase): 

No  limit 

Fox,  Red  (inchxfng  Ctms,  Black  and  Silver  Phases): 

No  limit , 

Lynx: 

IMo  limit ; , 

Marten: 

No  limit , 

Mink  and  Weasel: 

No  limit „ , 

Muskrat: 

No  limit  .,»„ , 

Otter 

NoHmit 

Wolf: 

No  limit „ 

Wolverine: 

No  limit 


Open  season 


Nov.  1-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  lO-Jan.31. 
Nov.  lO^kjne  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19. 

(i)  Unit  19  consists  of  the  Kuskokwim 
River  drainage  upstream  from  Lower 
Kalskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consist  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M'1.26  (approximately  1.26 
miles  south  of  the  no^west  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 


(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(19)  are 

permitted  on  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork. 
East  Fork,  and  Tonzona  River,  and 
bounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokvirim  River  to  152''50'  W., 
long.,  then  north  to  the  boimdary  of 
Denali  National  Preserve,  then  following 
the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  writh 
the  Minchumina-Telida  winter  trail, 
then  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Mimsatli  Ridge  to  elevation  1,610,  then 
northwest  to  Dyckman  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 


between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 
moose  himting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose  . 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  himter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  regulation: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved] 


Harvest  limits 


Hunting: 

Black  Bear 

3  bears 

Brown  Bear 

Unit  19(A)  and  (B)  that  portkxi  whnh  is  downstream  of  and  including  the  Aniak  River  drainage— 1  bear 
Remainder  of  Unit  19(A),  (B),  and  (D)— 1  bear  ever  four  regulatory  years  


Open  season 


Juty  1-June  30. 

Sept  1-May31. 
Sept  10-May  25. 
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Harvest  limits 


Open  season 


Caribou: 

Unit  19(A)  north  of  Kuskol(wim  River— 1  caribou 


Unit  19(A)  south  of  the  Kuskokwim  River,  and  Unit  19(B)  (excluding  rural  Alaska  residents  of  Lime  Village)— 6  cari- 
bou.. 

Unit19(C>— 1  caribou . „ 

Unit  19(D)  south  and  east  of  the  Kusltokwim  River  and  l^orth  Forit  of  the  Kuslcokwim  River— 1  caribou 

Remainder  of  Unit  19(D)— i  caribou _ „ 

Unit  19— Rural  Alaska  residents  domiciled  in  Lime  Village  only:  no  irxlivklual  harvest  limit  but  a  village  harvest  quota 
of  200  caribou;  cows  and  calves  may  not  be  taken  from  Apr.  1-Aug.  9.  Reporting  will  be  by  a  community  reporting 
system. 
Sheep: 

1  ram  with  %  curt „ ,.„.i.„ „.., 

Mooee: 

Unit  19 — Rural  Alaska  residents  of  Lime  Village  only — No  individual  harvest  limit,  but  a  village  harvest  quota  of  40 
moose  (irx^luding  ttK>se  taken  under  the  State  Tier  II  system);  either  sex.  Reporting  will  be  by  a  community  report- 
ing system. 

Unit  19(A)— tf)at  portk>n  north  of  the  Kuskokwim  River  upstream  from,  t>ut  not  including  the  Kolmakof  River  drainage 
and  south  of  the  Kuskokwim  River  upstream  from,  but  not  inckxjing  the  Hokikuk  River  drainage— 1  nrKWse;  how- 
ever, anterless  moose  may  be  taken  only  during  ttie  Feb.  1-Feb.  10  season. 


Remainder  of  Unit  19(A>— 1  bull 


Unit  1 9(B)— 1  anHered  bull _ 

Unit  19(C)— 1  antJeredbull _ „ 

Unit  19(D)— that  portnn  of  the  Upper  Kuskokwim  Controlled  Use  Area  within  the  North  Fork  drainage  upstream  from 

the  confluence  of  the  South  Fori(  to  the  mouth  of  the  Swift  Forit— 1  anHered  bull. 
Unit  19(D)— remainder  of  the  Upper  Kuskokwim  Controlled  Use  Area  —1  bull  


Remainder  of  Unit  19(D)— 1  anttered  bull 


Coyote: 

2  coyotes  

Fox,  Red  (indudvig  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1 
Hare  (Snowshoe  and  Tundra): 

No  limit 

Lynx: 

2lyrw  „ „ , 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine „...„. 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp^^uled): 

15  per  day,  30  in  possesskxi  

Ptarmigan  (Rock,  Wilk}w,  and  White-tailed): 

20  per  day,  40  in  possesskxi „ „ „ , 

Trapping: 

Beaver 

NoHmlt „ 

Coyote: 

No  limit „ , 

Fox,  Red  (Indudbig  Cross,  Black  and  Silver  Phases): 

NoKmit 

Lynx: 

No  limit _ 

Marten: 

No  limit 

Mnk  and  Weaset 

No  limit 

Muskrat: 

No  limit „ „ 

Otter 

No  limit :. 

Wolf: 

h4o  limit 

Wolverine: 

No  limit 


Aug.  10-Sept  30. 
Nov.  1-Feb.  28. 
Aug.  1-Apr.  15. 

Aug.  10-Oct.  10. 
Aug.  10-Sep(.30. 
Nov.  1-xJan.  31. 
Aug.  10-Sept.  30. 
July  l^une  30. 


Aug.  10-^ept  20. 
July  1-June  30. 

Sept.  1-Sept.  20. 

Nov.  20-Nov.  30. 
Jan.  1-Jan.  10 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  1-Jan.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  30. 
Sept.  1-Oct.  10. 
Sept.  1-Sept.  30. 

SepL  1-Sept.  30. 
Dec.  1-Feb.  28. 
Sept  1-Sepl.  30. 
Dec.  1-Dec.  15. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
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(20)  Unit  20.  (i)  Unit  20  consists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Oeek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  (Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 
drainage  noildi  of  Unit  13  and 
downstream  from  the  east  bank  of  the 
Robertson  River 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  boimded  on  the  south  by  the 
Unit  13  boimdary,  bounded  on  the  east 
by  the  west  bank  of  the  Deha  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
boimded  on  the  west  by  the  east  bank 
of  the  Nenana  River; 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
frvm  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Qeek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  bank  of 
the  Nenana  River  and  on  the  north  by 
the  north  bank  of  the  Tanana  River 
downstream  from  the  Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  frtim  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
mistream  from  and  including  the 
Qiarley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Moimt  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(20)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  (Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 


include  all  drainages  of  McGinnis  Oeek 
to  its  confluence  with  the  E)elta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Ridiardson  Highway  to  its  jimction  v^th 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Clanwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles^  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 
snowmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  writhin  the  Dalton 
Highway  (Dorridor  Management  Area. 
The  use  of  licensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  firearms 
vnthin  the  dksrridor  is  authorized  only 
for  the  residents  of  Atlanta,  Allakaket, 
Anaktuvuk  Pass,  Bettles,  Evansville, 
Stevens  Village,  and  residents  living 
vnthin  the  (Dorridor; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E}  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
fitjm  Eagle  to  Oooked  Creek,  then  bom 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Oeek  to  its 
confluence  with  thfe  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
(]reek,  then  northeast  along  the  east 
bank  of  Little  Qiampion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  himting  from 
August  5-September  20;  however,  this 
does  not  prohibit  motorized  access  via, 


or  transportation  of  harvested  v^ldlife 
on,  the  Taylor  Highway  or  any  airport; 

(E)  The  Minto  Flats  Management 
Area,  whidi  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
begiiming  at  Mile  118,  then 
northeasterly  to  Mile  96.  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Qa\ 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
thiree  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Ck>ldstream 
subdivision  OSE  y*  SE  V*,  Section  28 
and  Section  33,  Township  2  North, 
Range  1  West,  Fairbanks  Meridian  and 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  divide  between 
Rosie  Creek  and  Oipple  Creek,  then 
down  Clripple  Creek  to  its  confluence 
with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  vnth  Ready  Bullion 
Oeek,  then  up  Ready  Bullion  Oeek  to 
the  summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Ck)ldstream  Oeek  to  its  confluence  with 
First  enhance  Creek,  then  up  First 
Chance  Creek  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  Trans- Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
(Dhena  River  to  the  Moose  Oeek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
bow  and  arrow  only; 

(G)  The  Ferry  Trail  Management  Area, 
which  consists  of  that  portion  of  Unit 
20(A)  bounded  on  the  north  by  the  Rex 
Trail;  on  the  west  by  the  east  bank  of  the 
Nenana  River  from  its  intersection  urith 
the  Rex  Trail  south  to  the  divide 
forming  the  north  boundary  of  the 
Lignite  Creek  drainage;  on  the  south  by 
that  divide  easterly  and  southerly  to  the 
headwaters  of  Sanderson  Creek  at 
Usibelli  Peak,  then  along  a 
southwesterly  line  to  the  confluence  of 
Healy  Creek  and  (Coal  Oeek.  then 
upstream  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  of  Healy 
Oeek,  then  along  the  north  fork  of 
Healy  (Creek  to  its  headwaters;  on  the 
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east  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
headwaters  of  Dexter  Creek,  then  along 
Dexter  Creek  to  the  Totallankia  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Rex  Trail  is 
open  to  caribou  hunting  by  permit  only, 
(iii)  Unit-specific  regulations: 


(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  V32  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 


Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  imder  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Htnvest  Ivnits 


Hunting: 

Black  Bear 

3  bears „.. „ .: „ 

Brown:  Bear 

Unit  20— except  Unit  20(E>— 1  bear  every  four  regulatory  years _ 

Caribou: 

Unit  20{E>— 1  buN  by  Federal  registration  permit  only;  the  season  will  close  when  a  harvest  quota  of  150  for  the 
Fortymile  herd  has  been  reached. 

Unit  20(F)— Tozitna  River  drainage— 1  caribou:  however,  only  buH  caribou  niay  be  t^en  Aug.  10— Sept.  30  


Unit  20(F)— south  of  the  Yukon  River „ 

Remainder  of  Unit  20(F)— 1  bull  _ ,.!!..!!!"!!!Z""Z!!!."!!! 

Moose: 

Unit  20(A)— the  Ferry  Trail  Managenient  Area— 1  bull  with  spike-fork  or  50-inch  antlers  or  antlers  with  4  or  more  brow 
tines  on  orw  skJe. 

Reminder  of  Unit  20(A)— 1  antlered  bull „ _. 

Unit  20(B)— that  portion  within  the  Minto  Flats  Mani^«ment  Area— 1  bull  by  Federal  registratfon  permit  only  "!!"!!!!!!!!!! 


Unit  20(B)— the  drainage  of  the  Middle  Fork  of  the  Chena  River  and  that  portwo  of  the  Sateha  River  Drainage  up- 
stream from  and  including  Goose  Creek— 1  antlered  txill. 

Remainder  of  Unit  20(B>— l  antlered  bull „ 

Unit  20(C)— that  portion  within  Denali  Natksnal  Paik  and  Preserve  west  of  the  Tokiat  River,  exdiJing  laiiite  witN 
Mount  McKinley  Natwna)  Park  as  it  existed  prior  to  December  2,  1980—1  antlered  buB;  however,  white-phased  or 
partial  afcino  (more  ttiat  50  percent  wtute)  moose  may  not  be  taken. 

Remainder  of  Unit  20(C)— antlered  bull;  however,  white-phased  or  partial  atoino  (more  than  50  percent  white)  moose 
may  not  be  taken. 

Unit  20(E)— that  portion  drained  by  the  Ladue,  Sixty-mile,  and  Forty-mile  Rivers  (all  forks)  from  Mile  9'/fe  to  Mile  145 
Taytor  Highway,  including  the  Boundary  Cutoff  Road— 1  antlered  bull. 

Remainder  of  Unit  20(E)— that  portion  draining  into  the  Yukon  River  upstream  from  and  including  the  Chariey  River 
-drainage  to  and  including  the  Boundary  Creek  drainages  and  the  Taykx  Highway  from  mile  145  to  Eagle— l  ant- 
lered bull. 

Unit  20(F>—  that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  antlered  bull  by  Federal  registra- 
tion permit  only. 

Reniainder  of  Unit  20(F)— 1  antlered  bull „ _ __ 

Coyote:  "" 

2  coyotes  „ „ _ 

Fox,  Red  (indudmg  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  , 

Hare  (Snowshoe  and  Tundra): 

NtoHmit _ „ 

Lynx: 

Unit  20(E)— 2  lynx  „ ,. „ 

Remainder  of  Unit  20—2  lynx  ._, 

Wolf: ■ 

10  wolves .v,™ ; 

Wolverine:  '  "^ 

1  wolverine _ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

Unit  20(D)— that  portion  south  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  per  day,  30  in  possesston, 
provkjed  that  not  more  than  5  per  day  and  1 0  in  possession  are  sharp-tailed  grouse. 

Unit  20 — Remainder— 15  per  day,  30  in  possession 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed): 

Unit  20— those  portions  within  five  miles  of  Alaska  Route  5  (Taylor  Highway,  both  to  Eagle  and  the  Alaska-Canada 
boundary)  and  that  portkxi  of  Alaska  Route  4  (Richardson  Highway)  south  of  Delta  Junction)— 20  per  day,  40  in 
possession. 

Unit  20— Remainder— 20  per  day,  40  in  pessession ^ 

Trapping: 

Beaver: 

Unit  20(A),  20(B),  Unit  20(C),  Unit  20(E),  and  20(D)— that  portkw  draining  into  the  north  bank  of  the  Tanana  River,  in- 
cluding the  islands  in  the  Tanana  River— 25  beaver. 
Remainder  of  Unit  20(D)-15  beaver 


Open  season 


July  1-June  30. 

Sept  1-May  31. 

Aug.  10-SepL30 

Nov.  15-Feb.28. 
Aug.  10-Sept.  30. 
Nov.  26-Dec.  20. 
Mar.  1-Mar.  15. 
No  open  season. 
Aug.  10-SepL  30. 

Sept  1-Sept  20.  ' 

SepL  1-SepL20. 
Sept  1-Sept  20. 
Jan.  10-Feb.  28. 
Sept.  1-Sept  20. 

Sept.  1-Sept  20. 
Sept.  1-Sept  30. 
Nov.  15-Oec.  15. 

Sept  1-Sept.  30. 

Sept  1-Sept  15. 

Sept  5-Sept  30. 

Sept.  1-Sept  25. 

Sept  1-Sept  25. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Jan.  31. 
Dec.  1-Jan.  31.^ 

Aug.  10-Apr.  20. 

Sept  1-Mar.  31. 

Aug.  25-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Feb.  1-Apr.- 15. 
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Harvest  limits 


Open  season 


Unit  20(F)-50  beaver 

Coyote: 

Unit  20(E)— No  Hn* 

Remainder  Unit  20— No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptiases): 

No  limit _ 

Lynx: 

NoHmit „ - , 

Marten: 

No  limit „. , 

Mink  and  Weasel: 

No  limit _ 

Muskrat 

Unit  20(E)— No  limit 

Remainder  of  Unit  20— No  limit  _ 

Ottter. 

No  limit 

Wolf: 

Unit  20(E)— No  limit 

Remainider  of  Unit  20 — No  limit .. ..;... 

Wolverine: 

No  limit 


Nov.  1-Apr.  15. 

Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 

Nov.  1-feb.  28. 

Dec.  I-Jan.  15. 

Nov.  1-feb.  28. 

Nov.  1-F«b.  28. 

Sept  20-\June  10. 
Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Oct  1-Apr.  30. 
Nov.  1-Mar.  31. 

Nov.  1-feb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  and  including 
from  the  Dulbi  River  drainage; 

(A)  Unit  21  (A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River; 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
To2atna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Cireek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
dra^ge  upstream  from  and  including 
the  Cottonwood  Cjeek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackbimi  Cireek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  fit>m 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Oeek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  downstream  from  the  Iditarod 
River  drainage. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  boimded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koy\ikuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65"  57'  N.  lat.,  156"  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmimket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  himting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  C^ontrolied  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
boimded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  .River  to 
Paradise,  then  northwest  to  the  mouth 


of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
the  Eagle  Island  (approximately  45 
miles  north  of  Grayling),  then  to  the 
mouth  of  the  Iditarod  River,  then  down 
the  east  bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  bunt  black 
bear  between  April  15  and  Jime  30; 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21(E)  from  Apr.  1-June  1; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  ciunulative 
with  that  permitted  by  the  State; 

(D)  The  taking  of  up  to  three  mouse 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kaltag/Nulato  Stickdance, 
under  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
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individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  This 


three  moose  limit  is  not  omiulative 
with  that  permitted  by  the  State. 


Harvest  limits 


Open  season 


Hunting: 
Black  Bear 

3  bears „ •. 

Brown  Bear: 

1  bear  ever  four  regulatory  years 

Caribou: 

Unit  21  (A),  (B),  (C).  and  (E>-1  caribou  

Unit  21  (D>-North  of  the  Yukon  River  and  east  of  ttie  Koyukuk  River  1  caribou;  however,  2  additional  caribou  may  be 
taken  during  a  winter  season  to  t>e  armouced. 

Unit  21(D)— Remainder  (Western  Arctic  Caribou  herd)— 6  caribou  per  day;  however,  cow  caribou  may  not  be  taken 
May  16-Oune30. 
Moose: 

Unit  21(A)— 1  bul 

Unit  21  (B)  and  (C)— 1  anttered  bull 

Unit  21(D)— 1  moose:  however,  antleriess  moose  may  be  taken  only  from  SepL  21-Sept  25  and  Feb.  1-feb.  5; 
moose  may  not  be  taken  within  one-half  mile  of  the  Yukon  River  during  the  February  season. 

Unit  21(E)— 1  moose;  however,  only  buHs  may  be  taken  from  Aug.  20-^pt.  25;  nrwose  may  not  be  taken  within  one- 
half  mile  of  the  Innoko  or  Yukon  River  during  tlie  February  season. 

Coyote: 

2  coyotes  ..~ „ 

Fox,  Red  Ondudkig  Cross,  Black  and  Silver  Pliases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  „ „ 

Hare  (Snowshoe  arxl  Turwlra): 

No  limit „ „ 

Lynx: 

2  lynx  „ _ 

WoH: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spnx»,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession  _ „ 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possessfon _ 

Trapping: 

Unit  21(E)— No  Hmit ,, 

Remainder  of  Unit  21— No  Limit  

Coyote: 

hto  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  Hmit 

Lynx: 

NoUmIt 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit _ 

Muskrat: 

NoBmit „ 

Otter 

No  limit „ 

Wolf: 

No  limit 

Wolverine: 

No  limit 


July  1-June  30. 

SepL  1-May31. 

Aug.  10-Sept.  30. 
Aug.  10-Sept.  30. 
Winter  season  to  be 

announced. 
July  1-June  30. 

Aug.  20-Sept.  25. 
Nov.  1-Nov.  30. 
SepL  5-SepL  25. 
Sept.  5-Sept  25. 
Feb.  1-Feb.  5. 
Aug.  20-Sept.  25. 

Feb.  1-Feb.  10. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Nov.  1-June  1. 
Nov.  1-Apr.  15. 

Nov.  1— Mar.  31. 

Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  I-Jurte  10. 

Nov.  1-Apr.  15. 

Nov.  1-Mar.  31. 

Nov.  1-Mar.  31. 


(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea,  Norton  Sound,  Bering  Strait, 
Chukchi  Sea,  and  Kotzebue  Sound 
drainages  from,  but  excluding,  the 
Pastolik  River  drainage  in  southern" 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 


Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  (k>odhope  and  Pastolik 
Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Soimd  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 


including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Soimd  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage; 
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(Q  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  bom, 
but  excluding,  the  Topkok  C:i«ek 
drainage  to,  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 


(E)  Unit  22(E)  consists  of  Bering  Sea, 
Bering  Strait,  Qiukchi  Sea,  and 
Kotzebue  Soimd  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(ii)  Unit-specific  regulations: 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
22  during  the  established  seasons; 


(B)  Snowmachines  may  be  used  to 
take  caribou  and  moose  in  Unit  22 
during  established  seasons;  however, 
shooting  from  a  snowmachine  in  motion 
is  prohibited; 

(C)  Ck)yote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


Harvest  limits 


Open  season 


Hunting: 

BlackBear 

3  bears _ 

Brown  Bear: 

Unit  22(C) — 1  bear  every  four  regulatory  years 


Remainder  of  Unit  22—1  bear  every  four  regulatory  years 


Caribou: 

Unit  22  (A)  and  (B>— 6  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30 

Moose: 

Unit  22(A)— 1  antlered  bull;  however,  ttte  period  of  OcL  1-Oct.  10  is  restricted  to  residents  of  Unit  22(A)  only  „... 

Unit  22(B) — 1  moose;  however,  antleriess  nrKX>$e  may  be  taken  only  from  Dec.  I-Dec.  31 ;  no  person  may  take  a  cow 
accompanied  by  a  caK . 

Unit  22(C)— 1  antlered  bull _ 

Unit  22(D) — 1  moose;  however,  anttertess  moose  may  Iw  taken  only  from  Dec.  1-Oec  31;  no  person  may  take  a  cow 
accompanied  t>y  a  calf. 

Unit  22(E)— 1  nwose;  no  person  may  take  a  cow  accompanied  by  a  calf 

Muskox: 

Unit  22  (D)  and  (E>— 1  bull  by  Federal  registration  pemiit  only.  Federal  put>ric  lands  are  ck>sed  to  the  taking  of 
muskox  except  by  Federally-qualified  subsistence  users. 

Remainder  of  Unit  22 

Coyote: 

Federal  public  larxls  are  closed  to  the  taking  of  coyotes  

Fox,  Arctic  (Blue  and  White  Phase): 

2  foxes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes 

Hare  (Snowshoe  and  Tundra): 

No  limit „ „ 

Lynpc 

2  lynx 

Wolf: 

No  limit „ 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

Unit  22(A)  and  22(B)  east  of  and  including  the  Niukluk  River  drainage— 40  per  day,  80  in  possession 

Unit  22  Remainder— 20  per  day,  40  in  possession  

Trapping: 
Beaver. 

Unit  22  (A)  and  (B)— 50  beaver  „ 

Unit  22  (C),  (D).  and  (E)— 60  beaver 

Coyote: 

Federal  public  lands  are  cfosed  to  the  taking  of  coyotes  

Fox,  Arctic  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx: 

No  limit 

Marten: 

No  limit „ _ 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit _ ~ ~ 

Otter 


July  1-June  30. 

SepL  1-0CL31. 
May10-May25. 
SepL  1-0CL31. 
Apr.  15-May25. 

July  1-Jur>e  30. 

Aug.  1-Oct  10. 
Dec.  1-Oan.  31. 
Aug.  1-Jan.  31, 

SepL  1-SepL  14. 
Aug.  1-Jan.  31. 

Aug.  1-Mar.  31. 

SepL  1-Jan.  31. 

No  open  season. 

No  open  season. 

SepL  1-Apr.  30. 

Nov.  1-Apr.  15. 

Sept.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

SepL  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
Aug.  10-Afx.  30. 

Nov.  1-June  10. 
Nov.  1-Apr.  15. 

No  open  season. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Jan.  31. 

Nov.  1-June  10. 
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Harvest  limits 

Open  season 

No  limit „ - 

Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 

woir 

No  Bmit _. 

Wolverine: 

No  limit 

" 

. 
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(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound.  Qiukchi  Sea,  and 
Arctic  Ocean  drainages  from  and 
including  the  Goodhope  River  drainage 
to  Cape  Usburne. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15  to  the 
use  of  aircraft  in  any  manner  either  for 
hunting  of  imgulates,  bear,  wolves,  or 
wolverine,  or  for  transportation  of 
hunters  or  harvested  species.  This  does 
not  apply  to  the  transportation  of 
hunters  or  parts  of  ungulates,  bear. 


wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
these  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle.  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
himter  has  obtained  a  State  registration 
permit  prior  to  himting;  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 
for  brown  bear  hunting  under  the 


authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  himters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  himters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regtilations: 

(A)  Motor-driven  boats  or 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  a  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1-Jan.  10. 


Harvest  limits 


Huntiitg: 

Blaci(  Bear 

3  bears 

Brown  Bear. 

Unit  23 — except  ttie  Baldwin  Peninsula  north  of  the  Arctic  Circle — 1  bear 
Remainder  ot  Unit  23—1  tjear  every  four  regulatory  years 


Canbou: 

15  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30 

Sheep: 

Unit  23— that  portion  west  of  Howard  Pass  and  the  Aniuk,  Cutler  and  Redstone  Rivers  

Remainder  of  Unit  23—1  ram  with  %  curl  hom  or  larger 

Remainder  of  Unit  23—1  sheep „ 

Moose:  

Unit  23— tfiat  portion  north  and  west  of  and  including  tlie  Singoalik  River  drainage,  and  all  lands  draining  into  the 
Kupuk  and  Ipewik  Rivers— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Unit  23 — that  portion  lying  within  the  Noatak  River  drainage — 1  moose;  however,  antlerless  moose  may  be  taken  only 
from  Nov.  1 — Mar.  31;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Remainder  of  Unit  23 — 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf 

Muskox: 

Unit  23  South  of  Kotzebue  Sound  and  west  of  and  including  the  Buckland  River  drainage— 1  bull  by  Federal  registra- 
tkxi  permit  only.  Federal  pubiw  lands  are  ck)sed  to  the  taking  of  muskox  except  by  Federally-qualified  subsistence 
users. 

■-%  Remainder  of  Unit  23  „ 

' »      Coyote: 

2  coyotes „. „ „ 

Fox,  Arctic  (Blue  and  White  Phase): 

2  foxes  „ 

Fox,  Red  (including  Cross,  Black  and  Sliver  Phases): 

10  foxes;  however,  no  more  ttian  2  foxes  may  be  taken  prior  to  Oct  1  „ 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lyiw: 

2  lynx  

Wolf: 

5  wolves 

Wolverine: 

1  wolverine „ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 


Open  season 


July  1-June  30. 

Sept  1-May31. 
Sept  1-Ocl  10. 
Apr.  15-May  25. 

Juty  1-June  30. 

No  open  season. 
Aug.  10-Sept.20. 
Oct  1-Apr.  30. 

July  1 -Mar.  31. 

Aug.  1-Sept.  15. 
Oct  1-Mar.  31. 
Aug.  1-Mar.  31. 

Sept.  1-Jan.  31. 


No  open  season. 
SepL  1-Apr.  30. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 
July  1-June  30. 
Dec.  1-Jan.  15. 
Nov.  10-Mar.  31. 
SepL  1-Mar.  31. 


Harvest  limits 

15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Wilfow,  and  White-tailed): 

20  per  day,  40  in  possession .j. 

Trapping: 
Beaver: 

Unit  23— the  Kotxjk  and  Selawik  River  drainages— 50  beaver 

Remainder  of  Unit  23—30  beaver 

Coyote: 

No  limit „ „ 

Fox,  Arctk:  (Blue  and  White  Phase): 

No  limit „ 

Fox,  Red  (including  Cross,  Black  and  Silver  Ptoses): 

No  limit 

Lynx: 

3  lynx  , 

Marten: 

No  limit , 

Mink  and  Weasel: 

No  limit , 

Muskrat: 

No  limit 

Otter: 

No  limit 

Wolf. 

hto  limit „ _„. 

Wolverine: 

No  limit _ _ 


Open  season 


Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Dec.  1-Jan.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Jan.  31. 

No</.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  10-Mar.  31. 

Nov.  1-Apr.  15. 


(24)  Unit  24.  (i)  Unit  24  consists  of  the 
Koyukuk  River  drainage  upstream  from 
but  not  including  the  Dulbi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  'Vhe  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alataa,  Allakaket,  Anaktuvuk  Pass, 
Battles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Bottles  Field 
VOR  to  the  east  side  of  Fish  Oeek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 


then  back  to  the  Bottles  Field  VOR,  is 
closed  during  moose-himting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
l>etween  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyuku,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°  57'  N.  lat.,  156"  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-himting  seasons  to 
the  use  of  aircraft  for  himting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  writhin  the  area 


and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
(Dabin  (15  miles  upstream  bom  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  browm  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provided  scheduled 
service  to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  30; 
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(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsistence  purposes. 


Harvest  limits 


Hunting: 

BlackBear 

3  beers - „ „ , 

BrownBear 

Unit  24— that  portion  west  of  the  Dalton  Highway  Corridor  Management  Area— 1  bear 

Remainder  of  Unit  24—1  bear  every  four  regulatory  years „ „ 

Caribou: 

Unit  24— the  Kanuti  River  drainage  upstream  from  Kanuti,  Chalatna  Creek,  the  Fish  Creek  drainage  (inckjding  Bo- 
nanza Creek) — 1  bull. 

Remainder  of  Unit  24—5  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-vJune  30  

Sheep: 

Unit  24— that  portkxi  within  the  Gates  of  the  Arctk:  Nattonal  Park— 3  sheep „ 

Unit  24— that  portion  within  the  Dalton  Highway  Corridor  Management  Area;  except.  Gates  of  the  Arctic  Natk>nal 
Park— 1  ram  with  %  curl  horn  or  larger  by  Federal  registration  permit  only. 

Remainder  of  Unit  24—1  ram  with  %  curl  hom  or  larger „ 

Moose: 

Unit  24— that  portkxi  within  ttie  Koyukuk  Controlled  Use  Area— 1  rrxxise;  however,  antierless  moose  may  be  taken 
only  during  the  periods  of  Sept.  21-Sept.  25,  Dec.  1-Dec.  10,  and  Mar.  1-Mar.  10. 

Unit  24— that  portfen  that  includes  ttie  John  River  drainage  within  the  Gates  of  the  Arctk:  Natkxial  Park— 1  moose  

Unit  24 — all  drainages  to  the  north  of  the  Koyukuk  River  upstream  from  and  including  the  Alatna  River  to  arxl  includ- 
ing ttie  htorth  Fork  of  the  Koyukuk  River,  except  that  portion  of  the  John  River  witfiin  the  Gates  of  the  Arctic  Na- 
txxial  Park— 1  moose;  however.  anHeriess  moose  may  be  taken  only  from  Sept  21-Sept  25  and  Mar.  l-lwiar.  10. 

Unit  24— that  portion  within  the  Dalton  Highway  Corridor  Management  Area;  except  Gates  of  the  Arctk:  National 
Park— 1  entered  bull  by  Federal  registration  permit  only. 

Remainder  of  Unit  24—1  antlered  bull.  Publk:  lands  in  the  Kanuti  Controlled  Use  Area  are  ck>sed  to  taking  of  nfK)ose, 
except  by  eligi)ie  mral  Alaska  resklents  during  seasons  kJentified  above. 
Coyote: 

2  coyotes  _ ., „ 

Fox,  Red  (including  Cross,  Black  and  Sifver  Phases):  

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  _ „ 

Hare  (Snowshoe  and  Tundra): 

NoUmit ^ _ _....;.„ : 

Lynx: 

2  lynx  „... „ „ 

Wolf: 

5  wolves „ _ 

Wolverine: 

1  wolverine 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesskxi  „ „ 

Ptarmigan  (Rock.  Wiltow,  and  White-tailed): 

20  per  day,  40  in  possesston _ 

Trapping: 

Beaver 

Ntolimlt ; „ 

Coyote: 

No  limit „ 

Fox,  Red  (inchxSng  Cross.  Black  and  Silver  Phases): 

No  limit „ „ 

Lynx: 

No  limit  ..„ _ 

Marten: 

No  limit „ 

Mink  and  Weasel: 

No  limit „ 

Muskrat 

No  limit , 

Otter 

No  limit *, _ _ 

Wolf. 

No  limit 

Wolverine: 

No  limit „ „ 


Open  season 


July  1-June  30. 

Sept  1-May31. 
Sept.  1-May31. 

Aug.  10-Sept.  30. 

July  1-June  30. 

Aug.  1-Apr.  30. 
Aug.  10-^ept.  20. 

Aug.  10-Sept.  20. 

Sept  5-Sept.  25. 
Dec.  1-Oec.  10. 
Mar.  1-Mar.  10. 
Aug.  1-Dec.  31. 
Aug.  2&-Sept.  25. 
Mar.  1-Mar.  10. 

Aug.  25-Sept.  25. 

Aug.  25— Sept  25. 

Sept  1— Apr.  30. 
Sept  1-Mar.  15. 
July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-^Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(25  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 


but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 


the  south  bank  of  the  Yukon  River 
upstream  bom  the  Charley  River: 
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(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  fit>m 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  6t)m  Christian, 
the  Sheenjek  River  drainage  upstream 
boxa  and  including  the  Thluidiohniik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  bom 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  th^ 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subimit 
20(E)  boimdary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
Preacher  Creek  drainage  upstream  bom 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
6t>m  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildUfe  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  vnthin  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Battles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Arctic  Village  Sheep 
Management  Area;  that  portion  of  Unit 
25(A)  north  and  west  of  Arctic  Village, 
which  is  bounded  on  the  east  by  the 
East  Fork  Chandalar  River  beginning  at 
the  confluence  of  Red  Sheep  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 


with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River; 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
imnamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 
forks  into  two  roughly  equal  drainages; 
the  boundary  follows  the  easternmost 
fork,  proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 
along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  cieek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River.  Sheep  hunting  in  this 
area  is  restricted  to  residents  of  Arctic 
Village,  Venetie,  Fort  Yukon,  Kaktovik 
and  Chalkytsik. 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  back 
bear  between  April  15  and  June  30; 

(B)  Motor-driven  boats  or 
snowmachines  may  be  used  to  take 
caribou  and  moose;  however,  shooting 
fitim  a  snowmachine  in  motion  is 
prohibited. 


Harvest  limits 


Open  season 


HHntlng: 
Black  Bean 

3  bears _ 

Caribou: 

Unit  25(A),  (B),  arxJ  the  remainder  of  Unit  25(D>^10  caribou;  however,  no  more  than  5  caribou  may  be  transported 

from  these  units  per  regulatory  year. 
Unit  25(C) — that  portion  south  and  east  of  tt\e  Steese  Highway — 1  bull  by  Federal  registration  permit  only;  the  season 
will  ctose  when  a  harvest  quota  for  the  Fortymile  herd  has  been  reached.  The  harvest  quota  will  be  determined  by 
the  Board  after  consuttatkm  with  ADF&G  and  announced  before  the  season  opening. 

UnK  25(C) — ttiat  portk)n  north  arxJ  west  of  the  Steese  Highway— 1  caribou;  however,  only  bull  caribou  may  be  taken 
during  the  Aug.  10-Sept  20  sessk>n.  During  the  winter  season,  caritx>u  may  be  taken  only  with  a  Federal  registra- 
tk)npennit 

Unit  25(D)— that  portkm  of  Unit  25(D)  drained  by  the  west  tork  of  the  Dall  River  west  of  150°  W.  tong.— 1  bull 

Sheep: 

Unit  25(A)— ttiat  portkm  within  the  Dalton  Highway  Corridor  Mfinagement  Area  

Units  25(A)— Arctic  Village  Sheep  Management  Area— 2  rams  by  Federal  registration  permit  only.  PutjHc  lands  are 
ctosed  to  ttie  taking  of  sheep  except  by  rural  Alaska  residents  of  Arctk:  Village,  Venetie,  Fort  Yukon,  Kaktovik  and 
Chalkytsik  during  seasons  identified  atxive. 

Remainder  of  Unit  25(A) — 3  sheep  by  Federal  registratk>n  permit  only „ 

Moose: 

Unit  25(A)— 1  antlered  bull 

Unit  25(B)— that  portk>n  within  the  Porcupine  River  drainage  upstream  from,  but  excluding  the  Coleen  River  drairv 
age— 1  antlered  bull. 

Unit  25(B) — that  portk)n  draining  into  the  north  bank  of  ttie  Yukon  River  upstream  from  and  including  the  Kandik  River 
drainage,  inducing  ttie  islands  in  the  Yukon  River— 1  antlered  bull. 

Remainder  of  Unit  25(B)— 1  antlered  bull :. 

Unit  25(C)— 1  antlered  buH 


July  1-June  30. 
July  1-Apr.  30. 
Aug.  10-Sept.  30. 

Dec.  1-Feb.  28. 
Aug.  10-Sept.  20. 

Feb.  15-Mar.  15. 
Aug.  10-Sept.  30. 

No  open  season. 
Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Aug.  25-Sept  25. 
Dec.  1-Dec.  10. 
Aug.  25-Sept.  30. 

Dec.  1-Oec.  10. 
Sept  5-Sept  30. 

Dec.  1-Dec.  15. 
Aug.  25-Sept.  25. 
Dec.  1-Dec.  15. 
Sept  l-6ept  15. . 
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Harvest  limits 


Unit  25(D)  (West)— that  portion  lying  west  o(  a  line  extending  from  tt»  Unit  25(D)  boundary  on  Preacher  Creek,  then 
downstream  aong  Preacher  Creek,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River,  then  down- 
stream along  the  north  tank  of  the  Yukon  River  (including  islands)  to  the  confluence  of  the  Hadweenzik  River,  then 
upstream  along  the  west  bank  of  the  Hadweenzik  River  to  the  confluence  of  Forty  and  One-HaH  MHe  Creek,  then 
upstream  ak>ng  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unit  25(D)  boundary— 1  buN  by  a  Fed- 
eral registration  permit.  Alternate  permits  aOowing  for  desigrtated  hunters  are  available  to  qualified  applicants  wtx> 
resxte  in  Beaver,  Birch  Creek,  or  Stevens  Village.  Moose  hunting  on  pubik:  land  in  this  portkm  of  Unit  25(D)(West) 
is  ck)sed  at  ail  times  except  for  residents  of  Beaver,  Birch  Creek  and  Stevens  Village  during  seasons  kJentified 
above.  The  moose  season  wiH  be  ck>sed  when  30  anilered  moose  have  been  harvested  in  the  entirety  of  Unit 
25(D)(West). 

Remainder  of  Unit  25(D)— 1  anttered  moose » _ 


Unit  25.  exckxing  Unit  25(C)— 1  beaver  per  day;  1  in  possessnn „ 

Unit  25(C)  _ „„ 

Coyote: 

2  coyotes  _ _ 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1 _.* 

Hare  (Snowshoe  and  Tundra): 

NoBmit „ _ 

Lym: 

Unit  25(C>-2  lynx  ..„ 

Remainder  of  Unit  25-2  lynx _ . 

Wolf: 

Unit  25(A)— fto  limit „ _ _ _ 

Remainder  of  Unit  25—10  wolves _ "I™"Z 

Wolverine: 

1  wolverine „ _ _ „.._ 

Grouse  (Spruce,  BKie,  Ruffed,  and  Sharp-tailed): 

Unit  25(C>— 15  per  day,  30  in  possession  ..... ,„ _„^ , 

Remainder  of  Unit  25—15  per  day,  30  in  possesskMi „ 

Ptarmigarv  (Rock,  Wilknv.  and  White-tailed): 

UnH  25(C)— those  porttons  within  5  miles  of  Route  6  (Steese  Highway)— 20  per  day,  40  in  possesswn 
Remainder  of  Unit  25—20  per  day,  40  in  possesswn 

Trapping: 

Beaver: 

Unit  25(C)— 25  beaver 

Remainder  of  Unit  25—60  beaver „ 

Coyote: 

hto  limit 

Fox,  Red  (inckxing  Cross,  Black  and  Sitoer  Phases): 

No  limit 

Lynx; 

Unit  25(C)— Nto  limit 

Remainder  of  Unit  25— No  Brnit _ _ !..!!!!!!"!!!!!!!!!!!""!! 

Marten: 

No  linf^it 

Mink  and  Weasel: 

No  limit _ _ 

Muskrat 

No  limit 

Otter 

No  limit _..    . 

Wolf: 

No  limit „ 

Wolvertne: 

Unit  25(C)-No  limit .\ „...._ „ 

Remainder  of  Unit  25— No  limit 


Open  season 


Aug.  25-Feb.  2& 


Aug.  25-Sept.  25. 
Dec.  I-Oec.  20. 

Apr.  16-Oct31. 
No  open  season. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-June  30. 

Dec.  1-Jan.  31. 
Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 
Aug.  lO-Aix.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 


Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Mar.  31. 

Nov.  1-Feb.  28. 

Dec.  1-Jan.  15. 
Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  1-Mar.  31. 

Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Clape 
Lisbume  and  the  Alaska-Canada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 


(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  (banning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 


(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A),  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  1-Mar.  31.  No  hunter  may  take  or 
transport  a  moose,  or  part  of  a  moose  in 
Unit  26(A)  after  having  been  transported 
by  aircraft  into  the  unit.  However,  this 
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does  not  apply  to  transportation  of 
moose  hunters  or  moose  parts  by 
regularly  scheduled  flights  to  and 
between  villages  by  carriers  that 
normally  provide  scheduled  service  to 
this  area,  nor  does  it  apply  to 
transportation  by  aircraft  to  or  between 
publicly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  ftom  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
tnoMrmobiles,  and  firearms  except  as       , 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildhfe  by  residents  living 
within  the  Dalton  Highway  Ck>rridor 


Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  v^rithin  the  Dalton 
Highway  (Corridor  Management  Area. 
The  use  of  firearms  within  the  (Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuviik  Pass, 
Battles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  (Corridor; 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
himter  has  obtained  a  State  registration 


permit  prior  to  himting.  Aircraft  may 
not  be  used  in  the  Noi&west  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  commimities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
pubhcly  owned  airports, 
(iii)  Unit-specific  regulations: 

(A)  Motor-driven  boats  and 
snovmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited; 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges. 


Harvest  limits 


Hunting: 

Black  Bean 

3  bears „ 

Brown  Bear: 

Unit  26(A) — 1  bear  by  Federal  registration  permit  only  _ _ 

UnH  26(B)— 1  bear > : „ „ 

Unit  26(B)— 1  bear „ '.ZZZZZIZ. 

Caribou: 

Unit  26(A)— 10  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30.  Federal  lands  south  of  the 
Colville  River  and  east  of  the  the  Killik  River  are  closed  to  the  the  taking  of  caribou  by  norvFederalty  qualified  sutv 
sistence  users  from  Aug.  l-Sept.  30. 

Unit  26(B)— 10  caribou  per  day;  however,  cow  caribou  may  be  taken  only  from  Oct  1-Apr.  30 

Unit  26(C)— 1 0  caribou  per  day  

Not  more  than  5  caribou  per  regulatory  year  may  be  transported  from  Unit  26  except  to  the  community  of  Anaktuvuk 
Pass. 
'Sheep: 

Unit  26(A)— those  porttons  within  the  Gates  of  the  Arctk;  National  Parit— 3  sheep 

Unit  26(A)— that  portk)n  west  of  Howard  Pass  and  the  Etivluk  River  

Unit  26(B)— that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  ram  with  %  curt  hom  or  larger  by 
Federal  registration  permit  only.. 

Remainder  of  Unit  26  (A)  and  (B)— including  the  Gates  of  the  Arete  Natkxwl  Presen/e— 1  ram  with  %  curt  hom  or 
larger. 

Unit  26(C)— 3  sheep  per  regulatory  year;  the  Aug.  10-Sept  20  season  Is  restricted  to  1  ran,  with  %  curt  horn  or  larg- 
er. A  Federal  registration  permit  is  required  for  the  Oct  1-Apr.  30  season.  Kaktovik  residents  may  harvest  sheep  in 
accordance  with  a  Federal  community  hawest  strategy  for  Unit  26(C)  whteh  provides  for  take  of  up  to  two  hawest 
limits  of  3  sheep  by  designated  hunter.. 
Moose: 

Unit  26(A)— that  portion  of  the  Colville  River  drainage  upstream  from  and  including  the  Chandler  River  drainage— 1 
nxx>se;  however,  no  person  may  take  a  cow  accompanied  by  a  calf. 

Remainder  of  Unit  26(A)— 1  rTxx)se;  however,  no  person  may  take  a  cow  accompanied  by  a  calf  

Unit  26(B)— that  portion  within  two  miles  of  the  Dalton  Highway  ..„ 

Unit  26(B)  Remainder  and  (C)— 1  nKXJse ....> _ .._ 

Musk  Oxen: 

£Unit  26(C)— 1  bull  by  Federal  registration  permit  only;  up  to  10  pemiits  may  be  issued  to  njral  Alaska  resklents  of  the 
village  of  Kaktovik  only.  Public  lands  are  closed  to  the  taking  of  musk  oxen,  except  by  rural  Alaska  residents  of  the 
village  of  Kaktovik  during  seasons  identified  above., 
rte: 

2  coyotes  _ 

Fox,  Arctw  (Blue  and  White  Phase): 

2  foxes  

Pox.  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  26  (A)  and  (B)— 20  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  ». 

Unit  26(C)— 10  foxes „ „ 

Hare  (Snowshoe  and  Tundra): 

No  limit .„ 

Lynx: 

2  lynx „ 

Wolf. 


Open  season 


July  1-June  30. 

May  1-0CL31. 
May  1-0CL31. 
SepL  1-May31. 

July  1-June  30. 


July  1-June  30. 
July  1-Apr  30. 


Aug.  1-Apr.  30. 
No  open  season. 
Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 
Oct  1-Apr.  30. 


Aug.  1-Mar.  31. 

Aug.  1 -Dec.  31. 
No  open  season. 
Aug.  1-Dec.  31. 

Oct  1-^tov.  15. 
Mar.  1-Mar.  31. 


SepL  1-Apr.  30. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 
Nov.  1-Apr.  15. 

July  1-June  30. 

Nov.  1-Apr.  15. 
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Harvest  Ninits 


Open  season 


15  wolves 

Wolverine: 

5  wolverine - 

Grouse  (Spnjce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession _ 

Ptarmigan  (Rode,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession  .„ 

Trapping: 
Coyote: 

No  limit _ _ 

Fox,  Arctic  (Blue  and  White  Phase): 

No  limit 

FoK.  Red  (including  Cross.  Black  and  Silver  Pttases): 

No  limit 

Lynx: 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit „ 

Muskrat 

No  limit  ....„ _ 

Otter 

No  limit 

Wolf: 

No  limit ..„ 

Wolverine: 

No  limit 


Aug.  10-Apr.  10. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Apr.  15. 


Dated:  July  27, 1995. 
Richard  S.  Pospahala, 

Acting  Chair,  Federal  Subsistence  Board. 

Dated:  July  28. 1995. 
Robert  W.  Williams. 
Regional  Forester  USDA-Forest  Service. 
|FR  Doc.  95-19484  Filed  8-14-95;  8:45  am] 
BIUJNQ  COOe  3410-11-M;  4310-S6-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[OH4(^>1-«784b:  AD-FRL-S276-8] 

Approval  and  Promulgation  of  Small 
Business  Assistance  Program;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  the  State  Implementation  Plan 
(SEP)  revision  submitted  by  the  State  of 
Ohio  for  the  purpose  of  establishing  a 
Small  Business  Assistance  Program.  In 
the  Final  Rules  section  of  this  Federal 
Register,  USEPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal,  because  the 
USEPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  these  actions,  no 


further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  September  14, 1995. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Regulation  Development 
Branch  (AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Branch,  Regulation  Development 
Section  (AR-18J),  United  States 
Environmental  Protection  Agency, 

.'gion  5,  Chicago,  Illinois  60604,  (312) 
o<J6-6067. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 


Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  23, 1995. 
William  E.  Muno, 
Acting  Regional  Administrator. 
[PR  Doc.  95-20018  Filed  8-14-95;  8:45  am] 
BILUNO  COOE  aSM-SO-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  87-268;  FCC  9&-315] 

Broadcast  Services;  Advanced 
Television  Systems 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

Notice  of  inquiry. 

SUMMARY:  This  Fourth  Further  Notice  of 
Proposed  Rule  Making  and  Third  Notice 
of  Inquiry  examines  a  broad  range  of 
issues  related  to  the  conversion  of  our 
current  broadcast  television  to  digital 
technology.  In  previous  orders  in  this 
Advanced  Television  ("ATV") 
proceeding,  our  focus  was  on  fostering 
the  development  of  High  Definition 
Television.  Technological  evolution 
now  obliges  us  to  revisit  some  of  those 
decisions,  which  we  do  in  this 
docvunent.  Accordingly,  we  invite 
comment  on  a  broad  range  of  issues 
related  to  the  conversion  by  television 
broadcasters  to  digital  television, 
including  eligibility  requirements. 
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spectrum  issues,  definition  of  the 
service,  public  interest  obligations, 
transition  issues,  recovery  of  spectrum, 
length  of  the  application/construction 
period,  issues  related  to  small  markets 
and  noncommercial  stations,  all- 
channel  receiver  issues,  and  must-carry 
and  retransmission  consent,  to  ensure 
that  the  rules  that  we  fashion  in  this 
proceeding  serve  the  public  interest  in 
all  respects.  We  also  institute  an  inquiry 
to  invite  comment  as  to  where  in  the 
spectrum  broadcasters  should 
eventually  be  located  and  as  to  the 
amoimt,  value  and  uses  of  the  spectrum 
that  could  eventually  be  recovered 
when  the  conversion  to  digital 
television  is  completed. 
DATES:  Comments  are  due  by  October 
18, 1995,  and  reply  comments  are  due 
by  December  4, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saul  Shapiro  (202-418-2600)  or  Roger 
Holberg  (202-776-1653),  Mass  Media 
Bureau. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Fourth 
Notice  of  Proposed  Rule  Making  and 
Third  Notice  of  Inquiry  in  MM  Docket 
No.  87-268,  FCC  95-315,  adopted  July 
28, 1995,  and  released  August  9, 1995. 
The  complete  text  of  this  NPRM  and 
NOI  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037. 

Syni^is  of  Notice  of  Proposed  Rule 
Making 

1.  With  this  Fourth  Further  Notice  of 
Proposed  Rule  Making  and  Third  Notice 
of  Inquiry  ("Notice"),  we.continue  the 
process  of  moving  toward  the  next  era 
of  broadcast  television:  djgjfa7  broadcast 
television.  In  previous  orders  in  this 
Advanced  Television  ("ATV")  i 
proceeding,^  our  focus  wtis  on  fostering 


'  Advanced  Television  ("ATV")  refers  to  any 
television  technology  that  provides  improved  audio 
and  video  quality  or  enhances  the  current  NTSC 
television  system. 

*Our  earlier  Notices  and  Orders  are:  Notice  of 
Inquiry,  52  FR  342S9,  September  10, 1967; 
Tentative  Decision  and  Further  Notice  of  Inquiry. 
53  FR  38747,  October  3.  1988;  First  Report  and 
Order,  55  FR  39275,  September  26,  1990;  Notice  of 
Proposed  Rule  Making,  56  FR  58207,  November  18, 
1991:  Second  Report  and  Order/Further  Notice  of 
Proposed  Rule  Making,  57  FR  21744  k  21755,  May 
22. 1992;  Second  Further  Notice  of  Proposed  Rule 
Making,  57  FR  38652,  August  26, 1992; 
Memorandum  Opinion  and  Order/Third  Report  and 
Order/Third  Further  Notice  of  Proposed  Rule 


the  development  of  High  Definition 
Television  ("HDTV").^  Technological 
evolution  now  obliges  us  to  revisit  some 
of  those  decisions  and  consider  new 
information,  which  we  do  in  this 
document. 

2.  The  current  technology  allows  for 
multiple  streams,  or  "multicasting,"  of 
Standard  Definition  Television 
("SDTV")  *  programming  at  a  quality  at 
least  comparable  to,  and  possibly  better 
than,  the  current  analog  signal,  as  well 
as  CD-quaUty  audio  si^ials  and  the 
rapid  delivery  of  huge  amounts  of  data. 
It  allows  broadcasters  to  send, 
simultaneously,  video,  voice  and  data. 
In  addition,  it  allows  broadcasters  to 
provide  a  range  of  services  dynamically, 
that  is,  it  allows  them  to  switch  easily 
and  quickly  from  one  type  of  service  to 
another. 

3.  Revisiting  our  earlier  decisions  is 
consistent  with  oui  statutory 
responsibility  to  "encourage  the 
provision  of  new  technologies  and 
services  to  the  public,"  47  U.S.C.  157, 
as  well  as  with  our  general  statutory 
obUgations  to  promote  the  public 
interest,  since  these  developments  have 
the  potential  to  provide  profoimd 
benefits  to  the  American  public. 

4.  In  deciding  what  rules  should 
govern  the  transition  to  digital 
television,  we  recognize  our  obligation 
to  manage  the  spectnun  efficiently  and 
in  the  public  interest  and  to  take 
accoimt  of  the  legitimate  interests  of  all 
those  with  a  stake  in  that  transition. 
With  the  foregoing  considerations  in 
mind,  we  will  pursue  and  balance  the 
following  goals  in  this  proceeding:  (1) 
Preserving  a  free,  universal  broadcasting 
service;  (2)  fostering  an  expeditious  and 
orderly  transition  to  digital  technology 
that  will  allow  the  public  to  receive  the 
benefits  of  digital  television  while 
taking  account  of  consumer  investment 
in  NTSC  television  sets;  (3)  managing 
the  spectrum  to  permit  the  recovery  of 
contiguous  blocks  of  spectrum,  so  as  to 
promote  spectrum  efficiency  and  to 
allow  the  public  the  full  benefit  of  its 
spectrum;  and  (4)  ensuring  that  the 
spectrum — both  ATV  channels  and 
recovered  channels — will  be  used  in  a 
manner  that  best  serves  the  pubUc 
interest. 

5.  It  has  become  apparent  that  the 
flexibility  of  the  Grand  AUiance  system 


Making  in  MM  Docket  No.  87-268,  57  FR  53679  & 
53588,  November  12, 1992. 

'  High  Definition  Television  offers  approximately 
twice  the  vertical  and  horizontal  resolution  of 
NTSC,  which  is  a  picture  quality  approaching  35 
millimeter  film,  and  has  sound  quality  approaching 
that  of  a  compact  disc. 

♦Standard  Definition  Television  ("SDTV")  is  a 
digital  television  system  in  which  picture  quality  is 
approximately  equivalent  to  the  current  NTSC 
television  system. 


will  allow  for  more  applications  and 
alternative  uses  than  we  had  previously 
contemplated.  We  are  issuing  this 
Fourth  Further  Notice  of  Proposed  Rule 
Making  and  Third  Notice  of  Inquiry  to 
invite  comment  on  several  aspects  of 
this  changed  ATV  environment  and 
their  ramifications  for  this  proceeding. 

A.  Spectrum  Issues 

6.  The  Commission  previously 
decided  that  ATV  would  be  introduced 
by  assigning  existing  broadcasters  a 
temporary  chaimel  on  which  to  operate 
an  ATV  station  diuing  a  transition 
period  and  that  the  si>ectrum  needed  for 
the  transition  would  be  obtained  from 
the  spectrum  currently  allocated  to 
broadcasting.  We  continue  to  beUeve 
that  providing  6  MHz  channels  for  ATV 
piuposes  represents  the  optimum 
balance  of  broadcast  needs  and 
spectrum  efficiency.  We  invite 
comment,  however,  on  any  means  of 
achieving  greater  spectnun  efficiency. 

B.  Definition  of  Service 

7.  We  reaffirm  in  this  proceeding  our 
intention  to  preserve  and  promote 
imiversal,  free,  over-the-air  television. 
We  envision  that  the  6  MHz  channel 
earmarked  for  ATV  will  be  used  for  bee, 
over-the-air  broadcasting.  The  digital 
transmission  system  currently  proposed 
would  provide  broadcasters  with  new 
flexibility  and  new  capabilities  as  they 
embark  on  serving  the  American  public 
with  the  next  generation  of  television. 
Broadcasters  will  be  capable  of 
providing  through  ATV  not  only  a 
vasUy  improved  high  definition  picture, 
but  also  multiple  program  steams.  In 
addition,  the  ATV  system  is  capable  of 
nonbroadcast  uses  that  are  nonvideo 
and/or  subscription-based  in  natiu«. 
Allowing  at  least  some  level  of 
flexibiUty  would  increase  the  ability  of 
broadcasters  to  compete  in  an 
increasingly  competitive  marketplace, 
and  would  allow  them  to  serve  the 
pubUc  with  new  and  innovative  services 
Flexibility  could  also  allow  for  a  more 
rapid  transition  to  digital  broadcasting. 
Nonetheless,  any  flexibiUty  afforded 
broadcasters  must  not  undermine  our 
American  system  of  universal,  free, 
over-the-air  television.  In  establishing  a 
regulatory  framework  for  the  provision 
of  ATV  in  Ught  of  this  new  flexibility, 
we  therefore  seek  comment  on  the 
following  Questions: 

•  Shoula  we  require  broadcasters  to 
provide  a  minimum  amoimt  of  HDTV 
and,  if  so,  what  minimum  amount 
should  be  required? 

•  To  what  extent  should  we  allow 
broadcasters  to  use  their  ATV  spectrum 
for  uses  other  than  free,  over-the-air 
broadcasting?  We  recognize  that  we 
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currently  allow  broadcasters  to  use  a 
portion  of  their  analog  spectrum  for 
ancillary  and  supplementary  uses  that 
do  not  interfiBre  with  or  detract  from 
their  primary  broadcast  function. 
Should  such  uses  of  the  ATV  spectrum 
be  permitted  and,  if  so,  how  should  they 
be  defined?  What  portion  of  the  ATV 
system's  capacity  should  be  allowed  to 
be  used  for  anciUary  and  supplementary 
services? 

•  To  what  extent  should  we  allow 
braodcasters  to  use  their  ATV  spectrum 
for  services  that  go  beyond  traditional 
broadcast  television  or  ancillary  and 
supplementary  uses  analogous  to  those 
allowed  imder  our  current  regulatory 
regime?  Should  broadcasters  be 
permitted  to  provide  nonbroadcast  and/ 
or  subscription  services?  '  If  so,  how 
should  such  services  be  defined  and 
how  much  of  the  ATV  system's  capacity 
should  be  allowed  for  such  uses?  If 
allowed,  what  regiUation,  if  any,  would 
be  appropriate  for  such  services? 

8.  In  responding  to  the  above 
questions,  if  commenters  propose  that 
licensees  be  required  to  meet  any 
requirements  (such  as  a  minimum 
HDTV  requirement)  or  be  limited  in 
providing  ancillary  and  supplementary 
services,  they  should  include  comment 
on  the  administrative  processes  we 
would  use  to  implement  any 
requirements  or  limitations.  For 
instance,  how  should  we  measure  use — 
by  the  amoimt  of  time,  data  packet 
"headers,"  or  by  some  other  means? 
Should  the  time  of  day  when  broadcast 
or  other  video  service  is  offered  have 
any  significance?  What  administrative 
process  should  we  use  to  enforce  such 

a  requirement — self  reporting, 
complaints  from  the  public,  operating 
logs,  etc. — and  what  costs  would  be 
associated  with  each? 

C.  Eligibility  Issues 

9.  The  Commission  has  previously 
established  that  during  the  initial 
period,  existing  broadcasters  would 
have  the  first  opportunity  to  acquire 
ATV  channels.  Included  in  the  class  of 
existing  broadcasters  were:  (a)  All  full- 
service  television  broadcast  station 
licensees;  (b)  permittees  authorized  as  of 
October  24, 1991,  and  (c)  all  parties 
with  applications  for  a  construction 
permit  on  file  as  of  October  24, 1991, 


who  are  ultimately  awarded  full-service 
broadcast  station  licenses. 

10.  We  continue  to  believe  that  initial 
eligibility  should  be  limited  to  existing 
broadcasters  given  the  shortage  of 
suitable  spectnun  and  oiu-  decision  not 
to  allocate  additional  spectrum  for  this 
purpose.  We  are  still  asking  existing 
broadcasters  to  inaugurate  a  television 
service  that  will  deliver  a  signal  of  ' 
superior  quality.  Furthermore,  we  are 
not  creating  a  new  service,  and  our 
eligibility  restriction  does  not  ultimately 
result  in  more  spectrum  for  broadcasters 
or  less  spectrum  for  others.  We  are 
merely  moving  each  existing 
broadcaster  from  one  channel  to  a 
different  channel  in  a  one-for-one 
exchange  designed  to  accomplish  a 
number  of  long-term  public  interest 
goals.^  Broadcasters  vdll  be  required  to 
cease  their  analog  operations  after  a 
relatively  short  period,  thereby 
permitting  a  swift,  certain  transition  to 
digital  technology  and  a  rapid  recovery 
of  spectrum  for  the  benefit  of  the  public. 

11.  We  believe  that  we  are  not 
precluded  by  Ashbacker  Radio  Corp.  v. 
FCC,  326  U.S.  327  (1945),  from  limiting 
initial  eligibihty  to  incumbent 
broadcasters,  even  if  we  permit  flexible 
use  of  the  digital  system  and  especially 
since  the  broadcasters'  "analog" 
operations  will  be  shut  down  and  one 
of  the  channels  will  be  relinquished.' 
Under  Section  309  of  the 
Communications  Act,  as  applied  by  the 
Supreme  Court  in  United  States  v. 
Storer  Broadcasting  Co.,^  we  are 
authorized  to  set  licensee  eligibility 
standards.  As  an  independent  matter, 
we  note  that  we  also  have  authority 
under  Section  316  of  the 
Communications  Act,  47  U.S.C.  316,  to 
modify  existing  licenses  as  the  public 
interest  requires.  In  so  doing,  our 
actions  are  not  governed  by  the  hearing 
and  other  requirements  of  Section  309 
of  the  Act.'  In  light  of  our  authority 


'  We  note  that,  under  our  current  rules,  a  licensee 
may  provide  video  programming  primarily  on  a 
subscription  basis.  We  also  note  pending  legislative 
proposals  that  contemplate  granting  us  the 
authority  to  require  licensees  to  pay  annual 
spectrum  fees  where  licensees  charge  the  public  for 
the  new  services  provided  on  the  conversion 
channels.  We  will  publish  a  Public  Notice  or  other 
appropriate  document  with  respect  to  the  effect  on 
our  ATV  decisions  of  any  relevant  law  enacted. 


'There  is  ample  precedent  for  our  reallocation  of 
spectrum  in  the  public  interest,  even  where  such 
reallocation  results  in  displacement  of  current  users 
of  the  spectrum,  and  it  is  clear  that  we  have  broad 
discretion  to  do  so.  We  have,  in  a  number  of 
contexts,  moved  users  of  spectnmi  to  different 
bands. 

'  The  Court  of  Appeals  has  held  that  Ashbacker 
applies  only  to  parties  whose  applications  have 
been  declared  mutually  exclusive  and  does  not 
apply  to  "prospective  applicants."  Reuters  Ltd.  v. 
FCC.  781  F.2d  946,  951  P.C.  Cir.  1986).  No 
Ashbacker  rights  would  be  triggered  because  we  are 
defining  the  category  of  eligible  applicants  rather 
than  rejecting  one  bona  fide  applicant  without 
comparing  it  to  the  others. 

•351  U.S.  192(1956). 

*  Section  316  does  not  require  us  to  accept 
petitions  to  deny  an  application  filed  as  a  result  of 
a  proposed  modification,  but  it  does  require  us  to 
consider  protests  filed  by  other  licensees  or 
permittees  who  believe  their  own  licenses  or 


under  both  Storer  and  Section  316  of  the 
Act,  we  invite  comment  on  our  tentative 
conclusion  that  no  Ashbacker  problem 
is  presented  by  our  proposals. 

12.  While  we  reiterate  our  tentative 
conclusion  to  limit  initial  eligibility  for 
ATV  frequencies  to  existing 
broadcasters,  we  seek  comment  on  the 
potential  impact  our  proposal  would 
have  on  the  Commission's  long  standing 
policy  of  fostering  programming  and 
ownership  diversity.  Specifically,  we 
seek  comment  on  what  measures,  if  any, 
the  Commission  may  adopt  to  include 
new  entrants  into  this  emerging  era  of 
digital  television. 

13.  Some  parties  have  suggested  that 
we  should  auction  the  spectrum 
intended  to  be  used  for  ATV  service. 
Section  309(j)  of  the  Communications 
Act  of  1934,  as  amended,  limits  the  uses 
of  spectrum  that  is  subject  to  being 
auctioned.  It  specifically  requires  that, 
"the  principal  use  of  such  spectrum  will 
involve,  or  is  reasonably  likely  to 
involve,  the  licensee  receiving 
compensation  from  subscribers.  *  *  ••• 
Our  experience  and  our  judgment 
concerning  market  conditions  lead  us  to 
believe  that  the  broadcasters  would  use 
this  spectrum  for  bee  over-the-air 
broadcast  service;  therefore,  it  cannot  be 
auctioned  under  Section  309(j).  For  this 
reason,  as  well  as  those  set  forth  above, 
we  reiterate  our  previous  decision  to 
limit  initial  eligibiUty  to  existing 
licensees.  Commenters  may  address 
whether  any  changed  circumstances 
should  alter  this  conclusion. 

14.  Given  our  decision  not  to  allocate 
additional  spectrum  for  television 
broadcasting,  the  number  of  transition 
channels  is  limited.  Therefore,  we  also 
solicit  comment  on  granting  eligibility 
status  to  those  broadcasters  that  are  in 
bankruptcy,  off-the-air,  have 
construction  permits  or  are  otherwise 
non-operational,  or  otherwise  incapable 
of  engaging  in  the  transition  to  digital 
television.  We  Specifically  request 
comment  on  whether  the  transition 
channels  identified  for  these  licensees 
or  permittees  would  be  better  used  to 
support  service  to  the  public  if  instead 
they  were  made  available  to  new 
entrants. 

D.  Public  Interest  Obligations 

15.  Our  rules  imposing  public  interest 
obligations  on  broadcast  licensees  flow 
irom  the  statutory  mandate  that 
broadcasters  serve  the  "public  interest, 
convenience  and  necessity,"  ^°  as  well 
as  other  provisions  of  the 
Communications  Act.  Broadcasters  are 


permits  would  be  modified  by  the  Section  316 
modification.  See  47  U.S.C  §  316(a)(3). 
>047  U.S.C.  307(c).  See  also  id.  S  307(8). 


y 
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required  to  air  programming  responsive 
to  community  needs  and  interests.  They 
are  required  to  air  programming 
designed  to  "serv[e]  the  educational  and 
informational  neeids  of  children."  They 
must  provide  "reasonable  access"  to 
candidates  for  federal  elective  office, 
and  must  afford  "equal  opportimities" 
to  candidates  for  any  pulmc  ofilce. 
Broadcasters  are  also  obliged  to  refrain 
from  airing  certain  programming,  such 
as  indecent  programming  outside  the 
"safe  harbor"  period.  Flnially.  in  order  to 
promote  diversity  of  viewpoint, 
broadcasters  must  refrain  from 
discriminating  in  employment  and  must 
establish  and  maintain  an  equal 
employment  opportunity  ("EEO") 
program  designed  to  provide  equal 
employment  opportunities  for 
minorities  and  women.  Our  previous 
orders  reflect  the  assumption  that  public 
interest  obligations  would  attach  to  ATV 
broadcasting.  Indeed,  that  broadcasters 
"have  an  obligation  to  serve  the  public 
interest"  is  one  of  our  reasons  for 
limiting  initial  eligibility  for  ATV 
channels  to  existing  broadcasters. 

16.  We  remain  committed  to  enforcing 
our  statutory  mandate  to  ensure  that 
broadcasters  serve  the  public  interest. 
Our  current  public  interest  rules, 
including  those  implementing  specific 
statutory  requirements,  were  developed 
for  broadcasters  essentially  limited  by 
technology  to  a  single,  analog  video 
programming  service.  The  potential  for 
more  flexible  and  dynamic  use  of  the 
advanced  television  channel  than  what 
broadcastefs  currently  enjoy  gives  rise 
to  important  questions  about  the  nature 
of  public  interest  obligations  in  the 
digital  broadcasting  world.  We  request 
comment  on  how  the  conversion  to 
digital  broadcasting  should  affect 
broadcasters'  obligation  to  serve  the 
public  interest. 

17.  Our  future  rules  may  allow 
broadcasters  to  use  their  advanced 
television  channels  to  provide  a  high 
definition  television  service,  multiple 
standard  definition  television  services 
and  perhaps  other  services,  some  of 
which  may  be  on  a  subscription  basis. 
Should  a  licensee's  public  interest 
obligations  depend  on  the  nature  of  the 
services  it  chooses  to  provide  and,  if 
that  is  the  case,  how  so?  For  example, 
if  a  broadcaster  chooses  to  provide 
multiple  standard  definitioiwervices, 
should  public  interest  obligmons  attach 
to  each  one?  What  if  one  or  more  of 
those  services  are  provided  on  a 
subscription  basis?  Alternatively, 
should  public  interest  obligations  be 
seen  as  attaching  not  to  services  but  to 
licensees,  each  of  whom  would  be 
required  to  operate  the  facilities 
associated  with  its  6  MHz  ATV  channel 


in  the  public  interest?  We  note  that 
attaching  a  public  interest  requirement 
on  one  type  of  "service"  could  skew 
broadcaster  investment  away  from 
providing  that  service — a  situation  that 
could  potentially  result  in  a  net  public 
interest  loss.  Commenters  are  requested 
to  discuss  whether,  if  Congress  grants 
the  Commission  the  requisite  authority, 
we  should  consider  imposing  spectrum 
fees  for  that  portion  of  the  spectrum 
used  by  broadcasters  to  provide 
subscription  services.  We  note  that  the 
use  of  spectrum  fees  may  allow  the 
Commission  to  establish  a  regulatory 
framework  that  does  not  discourage 
broadcasters  from  providing  free  over- 
the-air  channels  or  other  services  to 
which  pubUc  interest  obligations  might 
attach.  We  also  invite  comment  on 
whether  the  conversion  to  digital 
broadcasting  justifies  other  changes  in 
our  public  interest  framework. 

18.  Finally,  we  express  our  intention  " 
to  continue  to  apply  EEO  requirements 
on  broadcasters.  We  ask,  however, 
whether  there  are  additional  means 
available  to  further  our  objective  of 
promoting  diversity  of  viewpoints  in  a 
digital  world. 

E.  Transition 

1.  Simulcast  Requirement 

19.  Previously,  we  determined  that 
ATV  licensees  should  simulcast  on  their 
NTSC  stations  the  programming  offered 
on  their  ATV  stations.  We  preliminarily 
decided  that,  beginning  one  year  after 
the  six  year  application  and 
construction  period,  ATV  licensees 
would  have  to  simulcast  50  percent  of 
their  ATV  programming,  increasing  to 
100  percent  two  years  later. 
Additionally,  we  indicated  that  we 
would  review  this  schedule  at  the  time 
of  our  initial  review  of  the  pace  of 
conversion  at  the  end  of  the  application/ 
construction  period  and  immediately 
prior  to  the  imposition  of  100  percent 
simulcasting. 

20.  Our  concern  was,  and  remains, 
that  consumers  not  be  prematurely 
deprived  of  the  benefits  of  existing 
television  equipment.  We  also  stated 
that  requiring  simulcasting  would  assist 
us  in  reclaiming  the  analog  channel  as 
soon  as  possible  by  minimizing 
broadcaster  and  consiuner  reliance  on 
the  ATV  and  NTSC  chaimels  carrying 
separately  programmed  services. 
Additionally,  we  believed  that  a 
simulcast  requirement  would  "give 
added  impetus  to  ATV  receiver 
penetration  by  eliminating  the  need  for 
dual  mode  receivers  capable  of 
receiving  both  NTSC  and  ATV,"  Uiereby 
helping  to  lower  the  cost  of  ATV 


receivers,  spurring  increased 
penetration. 

21.  These  decisions  were  appropriate 
and  practical  when  it  appeared  that 
ATV  would  primarily  consist  of  the 
broadcast  of  a  single  HDTV  program 
service.  However,  it  is  apparent  that  a 
digital  TV  system  can  be  used  to 
transmit  multiple  simultaneous  SDTV 
program  services.  Obviously,  a  licensee 
would  be  unable  to  simulcast  multiple 
program  services  on  its  NTSC  channel. 
Under  such  circumstances,  it  is  clear 
that  our  simulcasting  requirement  must 
be  revisited  and  we  must  consider 
alternatives. 

22.  The  simulcasting  requirement  was 
in  large  measure  intended  to  allow 
consumers  to  avoid  being  prematurely 
deprived  of  the  benefits  of  their  NTSC 
video  equipment.  We  hoped  to  avoid 
having  broadcasters  move  their  best 
programs  to  HDTV,  with  the  result  that 
large  numbers  of  viewers  that  do  not 
have  HDTV  equipment  would  lose 
much  of  the  value  of  broadcast 
television  service.  At  the  present  time, 
this  no  longer  appears  to  be  a  likely 
prospect.  We  do  not  foresee 
broadcasters  taking  thefr  best 
programming  off  of  their  NTSC  stations 
and  putting  it  on  HDTV  where  potential 
audiences  will,  at  first,  be  small. 
Similarly,  we  do  not  see  broadcasters 
moving  thefr  best  progranuning  off  of 
NTSC  and  on  to  ATV  early  in  the 
conversion  process.  We  believe  that, 
instead,  the  market  vnll  continue  to 
serve  consumer  demand  by  assuring  the 
continued  presence  of  good 
programming  on  NTSC  chaimels. 
However,  we  still  perceive  a  need  for  a 
simulcast  requirement,  albeit  different 
from  that  first  envisioned. 

23.  Some  number  of  consumers, 
unaware  of  the  transition  to  digital 
television  or  imable  to  afford 
replacement  equipment,  may  continue 
viewing  analog  television  throughout 
the  transition  period.  At  the  end  of  the 
transition  period,  we  may  be  confronted 
with  the  choice  of  either  terminating 
analog  service,  causing  such  viewers  to 
lose  thefr  only  source  of  free  broadcast 
service,  or.  alternatively,  allowing 
analog  broadcasting  to  continue,  thereby 
depriving  the  broad  general  public  of 
the  benefits  that  we  believe  are  to  be 
found  from  the  recovery  of  one  of  the 
channels.  We  wish  to  avoid  either 
alternative  and  believe  that  a 
simulcasting  requirement  may  be  useful 
in  speeding  the  migration  of  these 
consumers  from  analog  to  digital 
broadcasting.  Accordingly,  we  propose 
to  require  the  simulcast  of  all  material 
being  broadcast  on  the  licensee's  NTSC 
station  (with  the  exception  of 
commercials  and  promotions)  on  a 
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program  service  of  the  ATV  channel.  If 
a  program  is  available  only  on  the 
analog  service,  then  all  viewers  (those 
with  digitally  capable  and  analog-only 
sets)  will  need  to  watch  it  in  the  analog 
service.  In  a  simulcast  environment,  the 
oimiber  of  consumers  who  will  lose 
access  to  a  specific  program  service  will 
be  reduced  by  the  niunber  who  have  a 
digitally  capable  set  or  set  top  converter. 

24.  We  ask  parties  to  comment  on  this 
proposal,  including  assessing  its  impact 
on  broadcasters'  ability  to  provide 
HDTV  service,  and  to  offer  other  viable 
alternatives,  keeping  in  mind  oiu-  goals 
of  avoiding  a  reliance  on  NTTSC  service 
and  assuring  recovery  of  large  blocks  of 
contiguous  spectrum  at  the  conclusion 
of  a  speedy  and  smooth  transition 
process.  We  are  open  to  suggestions  and 
will  consider  any  option  that  does  not 
slow  the  conversion  to  digital  television. 
For  instance,  conunenters  may  wish  to 
comment  on  whether  the  simulcast 
requirement  should  be  tradeable.  That 
is,  should  a  licensee  be  permitted  to 
purchase  time  on  a  competitor's  ATV 
station  on  v^ch  to  broadcast  its  analog 
programming? 

25.  Also,  we  seek  comment  on  the 
phasing  in  of  a  simulcasting 
requirement.  We  believe  that  at  the 
beginning  of  the  transition  a  broadcaster 
should  be  required  to  simulcast  little  or 
no  NTSC  programming.  Few  viewers 
would  have  ATV  receivers  at  that  stage. 
Later,  as  fewer  <:onsujners  depend  upon 
analog  television  and  ATV  equipment 
proliferates,  we  tentatively  believe  that 
the  simulcasting  requirement  should  be 
increased.  Commenters  are  invited  to 
comment  on  the  relevant  time  periods 
for  each  phase  and  the  amount  of 
simulcasting  that  should  be  required  in 
each  such  phase. 

2.  Licensing  of  ATV  and  ^f^SC  Stations 

26.  We  revisit  the  question  of  whether 
Ucensees'  NTSC  and  ATV  station 
licenses  should  be  considered  a  single 
license  or  two  separate  and  distinct 
licenses.  We  previously  decided  to  treat 
the  licensee  as  having  two  paired 
licenses.  That  is,  each  licensee's  NTSC 
and  ATV  station  would  receive  a 
separate  license.  Because  the  licenses 
were  to  be  paired,  however,  if  a 
licensee's  NTSC  license  were  to  be 
revoked  or  not  renewed  while  its  ATV 
application  was  pending,  the  licensee 
would  lose  its  priority  eligibility  status. 
Also,  if  either  a  licensee's  NTSC  or  ATV 
license  were  revoked  or  not  renewed, 
the  remaining  license  would 
automaticaUy  suffer  the  same  fate.  We 
nonetheless  indicated  that  we  would 
consider  permitting  a  licensee  to 
voluntarily  surrender  its  NTSC  chaimel 
while  retaining  the  corresponding  ATV 


channel  on  a  case-by-case  basis  in  the 
interest  of  spectrum  efficiency. 

27.  We  decided  that  broadcasters 
would  be  operating  two  distinct 
facilities  having  different  characteristics 
and,  frequently,  transmitting  from 
different  locations.  Treating  the  ATV 
and  NTSC  channels  as  separately 
licensed  facilities  would,  we  concluded, 
simplify  enforcement  and 
adininistration.  However,  we  paired  the 
two  licenses  to  prevent  the  separate 
transfer  of  one  channel  of  the  pair 
because  we  beUeved  that  would  make  it 
impossible  to  recapture  one  of  the  6 
MHz  channels  at  the  end  of  the 
transition  period  and  still  leave  the 
existing  licensee  with  a  broadcast  outlet 

28.  We  tentatively  conclude  that 
substantial  benefits  could  be  obtained  if, 
instead  of  ficensing  the  NTSC  and  ATV 
facilities  separately,  we  authorized  both 
imder  a  single,  unified  license.  It  would 
ease  administrative  burdens  on  the 
Commission  and  broadcasters  alike  by 
reducing  the  number  of  appUcations 
that  would  have  to  be  filled  out,  filed 
and  processed.  Licensing  the  two 
facilities  under  a  single  authorization  is 
also  consistent  with  our  view  that  the 
authorizations  may  be  issued  pursuant 
to  our  broad  authority  under  Section 
316  of  the  Act  to  modify  an  existing 
license.  Finally,  treating  the  two 
facilities  imder  a  single  license  would 
retain  the  soimd  policy  announced  in 
the  Second  Report/Further  Notice  of 
treating  both  facilities  the  same  from  the 
revocation/non-renewal  standpoint.  We 
seek  comment  on  this  tentative 
conclusion. 

29.  Commenters  advocating  separate 
licenses  for  the  ATV  channels  may  wish 
to  address  whether,  if  NTSC  and  ATV 
licenses  were  licensed  separately,  we 
should  allow  the  sale  of  an 
authorization  for  an  imbuilt  ATV 
facility.  Allowing  such  transfers  could 
speed  the  transition  to  digital  ATV  by 
putting  transition  spectrum  into  the 
hands  of  parties  willing  and  able  to 
construct  ATV  facilities.  Commenters 
should  be  mindful,  however,  that  even 
if  NTSC  and  ATV  licenses  were  to  be 
issued  separately  and  unpaired  the 
NTSC  licensee  would  have  to  cease  its 
NTSC  operations  at  the  end  of  the 
transition  period.  Moreover,  unpairing 
the  NTSC  and  ATV  licenses  would  raise 
complex  issues  regarding  simulcast  and 
retransmission/must  carry  rights.  In  the 
event  we  adopt  an  NTSC-ATV 
simulcast  requirement,  should  the 
transfer  of  a  separated  ATV  license  be 
permitted  only  if  the  programming  on 
the  accompanying  NTSC  license  were 
simulcast  in  digital? 


F.  Transition  Period 

30.  In  the  Third  Report/Further  Notice 
we  made  a  preliminary  decision  to 
establish  a  transition  period  that 
concludes  15  years  irom  the  date  of 
adoption  of  an  ATV  system  or  a  final 
Table  of  ATV  Allotments  is  effective, 
whichever  is  later.  In  addition,  we 
adopted  a  schedule  of  periodic  reviews 
to  permit  us  to  monitor  the  progress  of 
A'TV  implementation  and  to  make  any 
necessary  adjustments.  We  decided  that 
the  transition  period  should  not  be 
modified  without  a  substantial  showing 
that  the  change  is  in  tha  public  interest. 
We  reiterated  that  we  planned  to  award 
broadcasters  interim  use  of  an 
additional  6  MHz  channel  to  permit  a 
smooth,  efficient  transition  to  an 
improved  technology  with  as  much 
certainty  and  as  little  inconvenience  to 
the  public  and  the  industry  as  possible. 
Finally,  we  clarified  that,  in  general, 
broadcaster  who  do  not  convert  to  ATV 
will  nevertheless  have  to  cease 
broadcasting  in  NTSC  at  the  end  of  the 
15-year  transition  period. 

31.  There  may  now  be  reasons  to 
expect  that  broadcasters  will  adopt  ATV 
more  rapidly  than  was  anticipated  in 
1992,  when  we  last  analyzed  the 
transition  period.  The  broadcast 
industry,  including  equipment 
manufacturers,  have  been  at  the 
forefront  of  developing  digital 
technology  for  television.  Other  new 
services,  such  as  "video  dialtone,"  that 
would  use  digital  transmission 
technologies  are  also  being  initiated  or 
planned.  In  this  environment, 
broadcasters  have  added  incentive  to 
convert  more  rapidly  in  order  to  remain 
competitive. 

32.  Consumers  will  buy  or  rent 
digitally  capable  receivers  or  set-top 
converters  as  their  choice  of  digitally- 
based  video  products  expands.  For  each 
household  which  transitions  to  any  of 
the  new  media,  including  over-the-air 
digital,  there  will  be  at  least  one  less 
television  set  reliant  upon  over-the-air 
NTSC  analog  transmissions.  Given  the 
degree  of  competition  that  exists 
between  suppliers  of  electronic 
equipment,  and  expected  economies  of 
scale  resulting  from  the  proliferation  of 
digitally  based  media,  we  anticipate  that 
declining  costs  will  translate  into 
reduced  pglfees  and  increased  sales  of 
digital  recefvers  and  converters  to 
consumers. 

33.  We  previously  cautioned  that 
broadcasters'  cessation  of  NTSC 
transmission  and  surrender  of  a  6  MHz 
channel  would  depend  on  ATV 
becoming  the  prevalent  mediiun, 
stemming  in  part  fit>m  our  concern  over 
the  number  of  households  that  might 
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continue  to  rely  on  NTSC  transmissions. 
As  discussed  above,  purchase  of  an  ATV 
receiver  or  converter  is  not  the  only 
meaning  of  ending  reliance  on  NTSC 
transmission,  so  projections  solely  of 
ATV  receiver  penetration  may  not  be 
the  most  acciuate  benchmark  for 
deciding  when  broadcasters  should 
cease  NTSC  transmission  and  siurender 
a  6  MHz  channel. 

34.  We  now  wish  to  consider  whether 
some  objective  benchmark(s)  could  be 
used  to  determine  when  broadcasters 
should  cease  NTSC  transmission.  Is  it 
possible  to  end  the  transition  period  in 
a  market  by  tying  the  transition  period 
to  some  objective  benchmark(s)?  If  so, 
vt^at  benchmark(s)  should  be  used?  "The 
conversion  could  be  considered 
complete  when  the  number  of 
households  that  rely  on  NTSC  has  fallen 
to  a  given  percentage.  We  ask  parties  to 
comment  on  tying  the  transition  period 
and  final  conversion  date  to  the 
percentage  of  households  in  a  market 
that  rely  on  NTSC  transmission.  If  the 
final  conversion  date  is  triggered  when 
the  niunber  of  households  that  rely  on 
NTSC  falls  to  a  given  percentage,  what 
should  the  threshold  percentage  be  that 
triggers  the  final  conversion  date?  How 
would  we  measure  the  number  of 
households  that  rely  on  NTSC 
transmission  from  year  to  year?  Should 
we  measiue  households  or  television 
sets?  What  other  objective  benchmarks 
should  we  consider  in  determining  the 
transition  period  and  the  final 
conversion  date?  To  what  extent  should 
the  availability  of  inexpensive  digital . 
receivers  and  converters  be  used  as  a 
benchmark  in  determining  the  length  of 
the  transition  period? 

35.  We  previously  reasoned  that  by 
adopting  a  target  date  approach  we 
could  speed  the  transition  to  digital 
technologies.  Are  there  mechanisms 
other  than  the  date  certain  approach 
that  we  adopted  in  1992,  that  we  could 
put  in  place  to  create  incentives  for 
rapid  adoption  of  ATV  by  consumers, 
broadcasters,  manufacturers,  and 
others?  For  example,  should  we 
consider  having  the  transition  period 
end  at  the  earlier  of  a  date  certain  or 
attainment  of  an  objective  benchmark? 
We  seek  information  on  how 
broadcasters  could  assist  consumers  by 
providing  alternate  methods  of 
acquiring  or  leasing  digital  equipment 
in  the  short  term  so  that  the  transition 
costs  can  be  reduced  and  the  transition 
sdiedule  can  be  shortened.  Could 
broadcasters  in  a  market  cooperate  in 
leasing  converters  and/or  A'TV  receivers 
to  consumers?  Would  cooperation 
between  broadcasters  in  a  market  raise 
anti-competitive  concerns?  If  so,  how 
could  the  cooperative  arrangements  of 


broadcasters  be  adapted  to  reduce 
household  reliance  on  NTSC 
transmission  without  raising  these 
concerns? 

G.  Recovery  of  Spectrum 

36.  We  have  put  broadcasters  on 
notice  that  when  ATV  becomes  the 
prevalent  medium,  they  will  be  required 
to  surrender  a  6  MHz  chaimel  and  cease 
broadcasting  in  NTSC,  reiterated  that  we 
are  awarding  broadcasters  interim  use  of 
an  additional  6  MHz  channel,  and 
clarified  that  broadcasters  who  do  not 
convert  to  ATV  will  nevertheless  have 
to  cease  broadcasting  in  NTSC. 

37.  The  rationale  underlying  the 
recovery  of  spectrum  was  the  freeing  of 
spectrum  of  significant  value  for  other 
uses.  The  spectrum  to  be  used  for  the 
transition  to  ATV  has  significant  value 
for  other  services  and  benefits  and  that 
any  delay  in  reclaiming  the  reversion 
spectrum  carries  potential  costs  to  the 
public. 

38.  When  the  transition  to  digital 
technologies  is  complete,  we  must  have 
some  mechanism  in  place  to  recover  the 
extra  6  MHz  channel.  One  option  would 
be  to  continue  renewing  licenses  for  five 
year  periods  but  explicitly  terminate 
authority  to  use  one  of  the  6  MHz 
channels  at  the  end  of  the  transition 
period.  If  we  were  to  adopt  a  "two- 
license"  approach,  one  of  the  two 
licenses  could  expire  at  the  end  of  the 
transition  period.  We  ask  parties  to 
comment  on  the  advantages  and 
disadvantages  of  each  approach. 

39.  We  remain  committed  to  the 
recovery  of  spectrum.  In  addition,  we 
beUeve  that  spectrum  will  be  of  greater 
value  if  available  in  large  contiguous 
nationwide  blocks.  To  create  contiguous 
blocks  of  spectrum  following  the 
transition  period,  it  may  be  necessary  to 
move  some  digital  broadcast  stations  to 
new  channels  that  are  contiguous  with 
others.  This  would  have  the  effect  of 
condensing  broadcast  assignments  to  a 
narrower  band  of  spectrum  without 
eliminating  any  Ucenses.  Today, 
television  broadcasters  have  over  400 
MHz  assigned  to  them,  but  NTSC 
technology  does  not  permit  all  of  the 
channels  to  be  used  in  the  same 
geographic  area.  We  beUeve  that  the 
"Grand  Alliance"  digital  system  does 
not  have  these  difficulties.  By  moving 
some  digital  broadcast  stations,  we 
would  be  able  to  obtain  a  more 
spectrum-efficient  arrangement  by 
condensing  broadcasting  assignments  to 
less  than  400  MHz.  We  believe  that 
information  concerning  spectrum 
recovery  and  moving  some  digital 
broadcast  stations  to  new  channels 
should  be  solicited  at  this  time  to  assure 
the  future  availability  of  contiguous 


spectrum  and  encourage  immediate 
planning  and  investment  in  new 
services.  We  request  comment  on  our 
tentative  plans  to  create  contiguous 
blocks  of  spectrum. 

40.  While  broadcasters  have  been 
given  notice  that  they  must  surrender  a 
6  MHz  channel  after  full  conversion  to 
digital  technologies,  no  final  decisions 
have  been  made  concerning  which  of 
the  two  channels  would  be  surrendered. 
Allowing  licensees  to  determine  which 
6  MHz  channel  they  would  use  for 
digital  transmission  and  which  channel 
they  would  surrender  may  result  in 
broadcasters  providing  digital  services 
on  channels  scattered  throughout  the 
VHF  and  UHF  broadcast  band.  Allowing 
this  would  inhibit  the  formation  of  large 
contiguous  blocks  of  spectrum.  To 
minimize  the  number  of  digital 
broadcast  stations  that  may  need  to  be 
moved  to  new  channels  to  fadUtate  the 
creation  of  large  contiguous  blocks  of 
VHF  and/or  UHF  spectrum,  it  will  likely 
be  necessary  for  us,  not  the  licensee,  to 
determine  which  6  MHz  channel  the 
broadcaster  must  use  for  digital 
transmission  and  which  channel  must 
be  surrendered.  Also,  we  beUeve  that  by 
making  these  decisions  early  we  can  aid 
broadcasters  in  their  investment 
decisions. 

41.  In  order  to  create  the  maximum 
amount  of  contiguous  spectrum 
following  the  transition  period,  it  may 
be  necessary  to  move  some  digital 
broadcast  stations  to  new  channels.  We 
recognize  that  there  are  costs  associated 
with  moving  stations  to  new  channels. 
We  request  comment  on  the  benefits 
and  costs  of  moving  stations  to  new 
channels.  We  also  seek  comment  on 
how  to  minimize  the  costs  of  moving 
stations  to  new  channels.  Finally,  we 
ask  parties  to  comment  on  whether  each 
broadcaster  should  pay  for  its  own 
move,  whether  all  broadcasters  should 
pay  for  the  costs  of  relocation,  or 
whether  the  hcensee  the  bumps  the 
broadcaster  should  pay  to  move  the 
broadcaster,  as  was  done  in  the 
emerging  technologies  band  for  PCS. 

H.  Length  of  Application/Construction 
Period 

42.  We  previously  granted  existing 
broadcasters  three  years  from  the 
effective  date  of  A'TV  system  selection 
or  an  ATV  Allotment  Table,  whichever 
is  later,  in  which  they  exclusively  may 
apply  for  a  preferred  or  "set-aside"  ATV 
chaimel,  and  a  total  of  six  years  to  both 
apply  for  and  construct  an  ATV  facifity. 
We  previously  stated  that  such  factors 
as  the  time  needed  to  raise  the  necessary 
capital  to  invest  in  ATV  technology,  to 
plan  for  the  creation  of  a  new  station, 
including,  in  some  cases,  having  to 
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locate  a  new  transmitter  site,  and  to 
allow  ATV  equipment  to  become 
available,  required  that  we  establish 
these  application  and  construction 
periods. 

43.  We  propose  to  establish  a 
procedure  by  which  broadcasters  have 
six  months  in  which  to  make  an  election 
and   onfiim  to  the  Commission  that 
they  want  an  ATV  license.  After  that, 
they  would  have  the  remainder  of  the 
three-year  period  in  which  to  supply 
supporting  data  as  we  may  require.  If 
they  elect  not  to  construct  an  ATV 
facility,  or  elect  to  construct  but  do  not 
proceed  to  do  so,  their  NTSC  licenses 
wiU  expire  at  the  end  of  the  ATV 
conversion  period  and  they  will  have  to 
cease  broadcasting.  This  process  would 
have  the  benefit  of  identifying  early  on 
locations  where  existing  broadcasters  do 
not  want  to  transition  to  ATV  and  where 
applications  from  new  entrants  for  ATV 
stations  could  therefore  be  considered. 

44.  We  ask  that  commenters  address 
all  aspects  of  the  construction  period.  Is 
the  ourent  six-year  period  appropriate, 
too  long,  or  is  it  insufficient?  We  believe 
that  the  exclusive  eligibility  period  can 
be  shortened,  primarily  by  requiring 
Ucensees  to  make  an  election  within  the 
first  six  months  after  the  adoption  of  an 
ATV  standard -or  final  Table  of 
Allocations,  whichever  is  later,  as  to 
whether  to  convert.  This  should  not 
place  an  undue  burden  on  licensees. 
Broadcasters  have  now  been  on  notice 
for  a  number  of  years  of  the  general 
direction  in  which  we  are  moving 
toward  digital  television  and  some,  we 
understand,  have  begun  planning  in 
earnest  for  the  transition.  Moreover, 
much  digital  broadcasting  equipment 
has  been  developed  and  demonstrated. 
Commenters  should  provide 
information  on  their  ability  to  apply  for 
and  construct  ATV  facilities  and  discuss 
the  difficulties  they  would  have  in 
meeting  a  shorter  time  frame. 

45.  Nevertheless,  we  are  mindful  of 
the  difficulties  to  be  encountered  by 
television  broadcasters  convertir^  to 
ATV.  Sources  of  financing  may  be 
linlited  and  their  willingness  to  support 
the  conversion  is  imknown.  For  some 
stations  tower  sites  may  need  to  be 
foimd,  leases  negotiated  and  towers 
built.  Equipment  will  liave  to  be 
piurhased  and  installed,  and  the 
capacity  of  industry  to  supply  over  1500 
broadcasters  with  new  equipment,  from 
cameras  to  transmitters  to  antennas,  all 
within  the  same  time  frame  is  not 
currently  knovm.  Given  the  different 
aspect  ratio  for  ATV  as  opposed  to 
NTSC,  new  studio  sets  may  have  to  be 
designed  and  constructed  in  order  for 
stations  to  originate  programming.  We 
fully  appreciate  that  this  transition  will 


not  be  an  easy  task.  Accordingly,  we 
request  comment  on  the  practical 
difficulties  licensees  will  have  in 
successfully  undertaking  the  conversion 
and  on  proposed  solutions. 

/.  Small  Markets 

46.  We  previously  decided  not  to 
adopt  a  "staggered  approach"  to  Initial 
ATV  implementation  with  large  markets 
required  to  implement  first  and  small 
markets  last.  While  recognizing  that 
small  market  stations  produce  less 
revenue  than  those  in  large  markets, 
adversely  affecting  their  ability  to 
finance  the  transition,  we  also  noted 
that  our  extension  of  the  application/ 
construction  period  to  a  total  of  six 
years,  and  omi  "sliding  scale" 
approach  1*  should  provide  small 
market  stations  adequate  relief. 
Nevertheless,  we  Indicated  that  if  the 
application/construction  period 
appeared  insufficient,  we  could  adjust  it 
at  later  reviews. 

47.  We  now  seek  conmient  on 
whether  we  should  reconsider  this 
decision,  and  if  so,  on  what  type  of 
relief  should  be  provided  from  the  six 
year  deadline  and  to  whom?  For 
example,  should  there  be  a  general 
extension  of  the  deadline  for  a  certain 
class  of  stations?  If  so,  for  how  long  and 
to  whom?  Should  it  be  to  stations  that 
make  a  showing  of  financial  hardship 
and  if  so  how  would  that  be  defined? 
Should  there  be  a  different  rule  for 
small  markets?  What  about  stations 
serving  economically  disadvantaged 
areas?  How  should  "small  markets"  or 
"economically  disadvantaged  areas"  be 
defined?  Commenters  should  address 
whether  such  a  general  extension  would 
result  in  slowing  the  Implementation  of 
advanced  television  in  these  markets. 

48.  We  also  seek  comment  on  whether 
a  waiver  would  be  an  appropriate  way 
to  address  the  issues  of  stations  who  can 
not  afford  to  make  the  transition  to 
digital.  If  commenters  believe  a  waiver 
would  be  an  appropriate  mechanism, 
they  should  specify  what  factors  the 
Commission  should  consider  in  granting 
such  a  waiver.  They  should  {dso  address 
ways  to  reduce  the  administrative 
burden  of  such  a  waiver  process  on  the 
Commission  and  on  licensees. 


"Under  the  sliding  scale  approach,  parties 
applying  early  in  the  six-year  application/ 
construction  period  would  have  the  remainder  of 
the  application  period  and  the  full  three-year 
construction  period  in  which  to  construct.  Thus, 
they  would  have  a  longer  time  to  devote  to 
construction  of  ATV  facilities  than  those  applying 
latar.  Should  we  adopt  our  proposal  to  require  an^ 
election  by  the  end  of  the  sixth  month,  licensees 
filing  earlier  in  the  remaining  two-and-one-half 
years  would  still  have  more  time  in  which  to 
construct  than  those  filing  later  in  that  period. 


,49.  Finally,  we  seek  comment  on  an 
alternative  proposal  which  would  allow 
the  Commission  to  automatically  extend 
the  deadline  for  a  licensee  that  has  not 
built  after  the  six-year  period  if  no  one 
else  files  for  the  ATV  license.  If,  at  the 
end  of  the  six-year  period,  another  party 
applies  to  construct  the  imbuilt  ATV 
facihty,  should  we  permit  the 
inaunbent  broadcaster  to  retain  its 
preferential  status  if  it  makes  a 
sufficient  showing  in  this  regard?  Such 
a  policy  would  recognize  that  in  some 
markets  economic  factors  may  not 
support  all  of  the  stations  introducing 
digital  broadcast  within  the  six-year 
time  frame.  If,  however,  there  is  a  new 
entrant  who  can  provide  service 
immediately,  then  the  public  might  be 
better  served  by  the  immediate 
Initiation  of  service. 

/.  Noncommercial  Stations 

50.  We  earlier  sought  comment  on 
whether  some  additional  measures  of 
relief  or  further  action  should  be  taken 
on  behalf  of  noncommercial  stations 
with  respect  to  the  presumptive  six-year 
application/construction  deadline.  We 
indicated  that  we  woidd  consider  a 
wide  array  of  alternatives  to  mitigate  the 
problems  faced  by  noncommercial 
broadcasters. 

51.  Commenters  addressing  the 
difficulties  of  noncommercial 
broadcasters  in  converting  to  digital 
television  chiefly  seek  relief  with 
respect  to  the  financial  qualifications 
that  they  would  have  to  demonstrate. 
The  Association  of  America's  Public 
Television  Stations,  Corporation  for 
Public  Broadcasting,  and  Public 
Broadcasting  Service  ("Public 
Television")  argue  that,  because  of 
funding  constraints,  it  will  take 
substantially  longer  than  three,  or  even 
six  years,  for  public  stations  to  be  able 
to  obtain  necessary  funds  to  convert  to 
ATV.  Public  Television  asks  that 
noncommercial  educational  stations  be 
allowed  to  file  ATV  applications 
without  certifying  or  demonstrating 
financial  qualifications  on  the  filing 
date.  Rather,  it  believes  such  licensees 
should  be  given  three  years  after  the 
filing  of  an  ATV  application  to 
demonstrate,  with  a  business  plan,  how 
they  will  raise  matching  funds  and  that 
public  broadcasters  should  not  have  to 
xeke  any  showing  with  respect  to 

hi  ving  sufficient  access  to  funds  to  meet 
their  operating  costs  in  the  first  90  days 
of  operation.  Public  Television  asks  that 
we  accept  no  competing  applications 
while  tliat  application  is  being 
processed.  In  this  way,  public 
broadcasters  would  be  able  to  timely  file 
and  avoid  the  possibility  of  being  able 
to  obtain  only  a  short-spaced  UHF 
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channel,  a  VHF  transition  channel,  or 
no  channel  at  all. 

52.  The  National  Association  of 
College  Broadcasters  ("NACB")  asks 
that  the  Commission  reserve  ATV 
channels  in  the  same  proportion  as  they 
are  reserved  on  NTSC.  Arizona  State 
also  urges  that  each  vacant 
noncommercial  allocation  be  kept  in 
reserve  for  future  public  ATV  use.  Both 
NACB  and  Arizona  State  ask  that  we 
provide  noncommercial  educational 
television  stations  with  additional  time 
In  which  to  apply  for,  and  construct 
ATV  faclUties. 

53.  It  is  clear  from  comments  received 
that  nonconunercial  licensees  will  face 
unique  problems  in  their  transition  to 
ATV,  chiefly  in  the  area  of  fimding, 
where  noncommercial  broadcasters 
appear  to  be  subject  to  the  vagaries  of 
forces  and  parties  beyond  their  control. 
Indeed,  historically,  we  have  recognized 
"that  in  making  our  statutory  findings  as 
to  financial  qualifications,  greater 
leeway  must  be  accorded  the 
educational  station  because  of  its  very 
nature."  NTA  Television  Broadcasting 
Corp.,  44  FCC  2563,  2574  (1961). 
(Qtation  omitted.) 

54.  Commenters  should  address 
whether  noncommercial  broadcasters 
would  obtain  sufficient  relief  in  the 
event  that  we  adopt  for  all  existing 
broadcasters  a  paired  channel 
assignment  scheme  and  requirements 
such  as  proposed  above.  If  we  do  not 
adopt  that  proposal  or,  if  adopted,  it 
does  not  provide  sufficient  relief  for 
noncommercial  broadcasters,  we  ask  for 
comment  on  what  further  relief  would 
be  appropriate  and  will  permit  them  to 
participate  in  the  channel  assignment 
process  on  an  equitable  basis.  In 
particular,  commenters  may  address  the 
impUcatlons  of  oiu:  system  Instead  of  a 
fixed  channel  scheme. 

55.  A  second  problem  that- 
noncommercial  broadcasters 
commented  on  was  the  length  of  the 
appUcationyconstruction  period.  We 
have  previously  expressed  our  belief 
that  to  provide  different  schedules  for 
commercial  and  noncommercial 
broadcasters  would  not  be  conducive  to 
the  goal  of  a  speedy  and  smooth 
transition.  It  is  still  our  preference  to 
establish  a  firm  transition  schedule,  but 
with  the  safeguard  of  having  that 
schedule  subject  to  periodic  review. 
Additionally,  imique  problems  can  be 
dealt  with  on  a  case-by-case  basis.  We 
believe  this  may  be  preferable  to 
establishing  two  separate  classes  of 
broadcasters,  each  with  its  own 
schedule,  causing  confusion  to  the 
public  and  additional  administrative 
burdens  to  the  Commission. 


56.  Additionally,  commenters  should 
address  other  things  that  the 
Commission  can  do  to  assist  them  in 
their  conversion  to  ATV.  For  instance, 
the  broadcast  of  "advertisements"  is 
cxuTently  prohibited  by  Section  399B  of 
the  Commimicatlons  Act.  Commenters 
may  want  to  address  whether  this 
should  be  viewed  as  applying  only  to 
one  program  service  or,  if  to  all  program 
services  broadcast  by  noncommercial 
broadcasters,  whether  it  would  be 
desirable  for  the  Conunlssion  to  seek 
legislative  alteration  of  this  prohibition. 
We  also  ask  commenters  to  discuss 
whether  the  transition  to  digital  by 
noncommercial  broadcasters  might  be 
facilitated  through  re-defining  what 
"noncommercial"  means.  If  the 
Commission  mandated  only  that  the 
minimum  required  broadcast 
progranuning  must  be 
"noncommercial,"  would  it  be  possible 
for  noncommercial  broadcasters  to 
finance  the  transition  through 
commercial  and  flexible  uses  of  the 
spectrum  that  would  not  interfere  with 
the  noncommercial  broadcast  stream?  Is 
there  other  relief  that  we  can  grant 
noncommercial  broadcasters  to 
minimize  restrictions  on  their 
operations  and  allow  them  greater 
flexibility? 

K.  All-Channel  Receiver  Issues 

57.  In  1962,  Congress  adopted  the  All 
Channel  Receiver  Act,  which  authorizes 
us  to  require  that  television  receivers 
"be  capable  of  adequately  receiving  all 
frsquencies  allocated  by  the 
Commission  to  television 
broadcasting."  *2  Pursuant  to  this 
authority  we  required  that  all  TV 
receivers  be  capable  of  UHF  channel 
reception  and  adopted  standards  to 
make  reception  of  UHF  channels 
comparable  with  reception  of  VHF 
channels.* 3  We  previously  determined 
in  this  proceeding  that  the  All  Channel 
Receiver  Act  does  not  mandate  the 
manufacture  of  dual-mode  (ATV  and 
NTSC)  receivers.  We  expressed  concern 
that  such  a  requirement  might  overly  or 
prematiufily  burden  consmners,  and 
sought  comment  on  whether  there  is 
any  need  to  require  that  manufacturers 
produce  receivers  capable  of  both  NTSC 
and  ATV  reception  during  the  period 
prior  to  full  conversion  to  ATV. 

58.  With  ATV  now  considered  to 
include  both  HDTV  and  SDTV,  we 
request  comment  on  whether  SDTV 
receivers  should  be  required  to  have  the 
ability  to  receive  an  HDTV  signal  or  vice 
versa,  and  whether  we  should  regulate 
how  such  a  signal  must  be  displayed. 


"47U.S.C303(s). 
"See  47  CFR  15.117. 


We  understand  that  companies  are 
working  on  receiver  designs  that  would 
display  the  Grand  Alliance  HDTV  signal 
as  a  lower  resolution  SDTV  picture. 
Such  as  conversion  could  result  in 
relatively  inexpensive  receivers  or 
converter  boxes  for  NTSC  receivers, 
compared  with  the  projected  HDTV 
receiver  costs.  We  seek  comment  on 
whether  permitting  the  manufacture  and 
sale  of  receivers  that  display  only  NTSC, 
SDTV,  or  HDTV  signals,  or  a 
combination  of  two  but  not  all  three, 
would  be  consistent  with  the  All 
Channel  Receiver  Act  or  otherwise 
would  be  in  the  public  interest.  Should 
we  require  that,  diuing  the  transition 
period,  all  sets  be  capable  of  receiving 
and  displaying  NTSC  and  SDTV 
signals?  Should  we  require  "all-format" 
receivers  capable  of  receiving  and 
displaying  NTSC,  SDTV  and  HDTV 
signals,  and,  if  so,  how  should  we 
require  HDTV  signals  to  be  displayed,  in 
a  true  HDTV  fashion  or  as  a  lower 
resolution  SDTV  pictxire?  What  impact 
should  a  decision  not  to  require  HDTV 
broadcasting  have  on  whether  we 
should  require  all  receivers  to  have 
HDTV  reception  and  display 
capabilities?  Should  a  decision  on  one 
be  coupled  with  the  other?  What  impact 
should  a  decision  to  adopt  only  minimal 
broadcast  SDTV  requirements  have  on 
this  question?  Would  limiting  the  sale  of 
NTSC  equipment  help  consumers  by 
assuring  that  they  do  not  purchase 
equipment  that  will  soon  be  obsolete,  or 
harm  them  by,  for  example,  depriving 
them  of  access  to  equipment  they  may 
need  to  obtain  the  benefit  of  other  video 
equipment  they  have,  such  as  VCRs?  If 
we  permit  the  sale  of  NTSC  equipment, 
should  we  require  a  visible  label 
warning  that,  as  of  a  date  certain,  it  will 
no  longer  be  able  to  provide  over-the-alr 
broadcast  reception?  Or,  if  we  permit 
the  sale  of  NTSC  equipment  after  the 
specified  date,  should  we  require  that 
ihe  sale  of  such  equipment  be 
accompanied  by  the  provision  of  or 
ability  to  use  a  digital  converter?  We 
believe  that  the  All  Channel  Receiver 
Act  provides  us  with  adequate  authority 
to  address  these  issues.  We  ask  for 
comment  on  how  we  should  exercise  it. 

L  Must  Cany  and  Retransmission 
Consent 

59.  We  have  not  previously  addressed 
the  impact  of  ATV  on  cable  television 
carriage  or  retransmission  consent 
obligations.  Sections  614  and  615  of  the 
Communications  Act  of  1934  contain 
the  cable  television  "must  carry" 
requirements.  Section  325  contains 
revised  "retransmission  consent" 
requirements,  pursuant  to  which  cable 
operators  may  be  required  to  obtain  the 
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consent  of  broadcasters  before 
retransmitting  their  signals.  Within  local 
market  areas  broadcasters  have  an 
option  to  proceed  under  either  the 
retransmission  consent  or  the 
mandatory  carriage  requirements.  These 
provisions  were  added  by  the  Cable 
Television  Consvuner  Protection  and 
Competition  Act  of  1992,^*  subsequent 
to  the  adoption  of  our  last  decision  in 
this  proceeding. 

60.  Under  the  mandatory  carriage 
provisions,  cable  operators,  subject  to- 
certain  capacity  based  limitations,  are 
generally  required  to  carry  the  signals  of 
local  television  stations  on  their  cable 
systems."  Section  614(b)(4)(B)  of  the 
Act  requires  that,  at  the  time  we 
prescribe  standards  for  advanced 
television,  we  "initiate  a  proceeding  to 
establish  any  changes  in  ihe  signal 
carriage  requirements  of  cable  television 
systems  necessary  to  ensure  cable 
carriage  of  such  broadcast  signals  of 
local  commercial  television  stations 
which  have  been  changed  to  conform 
with  such  *  *  •  standards."  While  we 
have  not  yet  prescribed  standards  for 
advanced  television,  in  the  sense  of 
having  defined  or  determined  final 
standards,  we  believe  it  timely  to  begin 
our  consideration  of  must-carry 
obligations  at  this  point. 

61.  Clearly,  diuing  the  transition 
period,  at  least  the  station's  ^4TSC 
chaimel  will  be  subject  to  must  carry 
obligations.  During  the  transition 
period,  when,  under  our  original  plan, 
the  NTSC  channel  would  have  been 
carrying  100%  of  the  HDTV 
programming  being  aired  on  the 
conversion  diaimel,  there  did  not 
appear  to  be  a  must-carry  problem 
because,  as  long  as  the  two  were 
carrying  duplicative  programming,  the 
NTSC  and  commonly  owned  HDTV 
stations  woiild  not  both  have  had  to 
have  been  carried.*^  But.  if  we  change 
the  simulcast  requirement, 
programming  on  the  NTSC  and  ATV 
chaimels  might  not  be  duplicative,  and 
both  might  qualify  for  carriage. 
Additional  issues  are  raised  if  the 
conversion  channel  is  being  used  for  the 
transmission  of  miiltiple  SDTV  program 
services.  If  carriage  of  all  material  being 
broadcast  by  the  station  were  required, 


the  dedication  of,  for  instance,  five  cable 
channels  (one  for  the  NTSC 
programming  and,  for  example,  four 
multicast  programs  being  offered  on  the 
conversion  chaimel)  mi^t  be  required. 
Thus,  a  review  of  the  must  carry  and 
retransmission  consent  rules  now  is  an 
important  component  of  this 
proceeding.  In  addition,  it  is  necessary 
to  clearly  identify  any  issues  regarding 
cable  carriage  that  need  to  be  factored 
into  the  ATV  transitional  rules, 
technical  standards,  and  reg\ilatory 
pohcies  in  order  to  facilitate  the  most 
productive  possible  interaction  between 
ATV  broadcasting  and  cable  television 
service. 

62.  We  seek  comment  on  any  relevant 
differences  in  rules  or  policies  that 
might  be  needed  both  during  the 
transition  and  as  a  consequence  of  ATV 
having  replaced  NTSC  broadcasting.  For 
instance,  how  should  channel  capacify 
be  defined  in  a  digital  environment,  i.e.. 
in  terms  of  channels,  bandwidth,  or  bits 
of  data  per  second?  Does  "on-channel" 
carriage  have  the  same  meaning  in  a 
digital  as  it  does  in  an  analog 
environment?  Should  "substantially 
duplicates"  include  duplication  of 
programming  in  different  transmission 
formats?  Will  changes  in  station 
coverage  require  changes  in  carriage 
obligations?  Additionally,  what  is  the 
meaning  of  "primary  video"  in  the 
context  of  digital  broadcast 
transmission?  ^'  Is  there  appropriate 
parallel  to  line  21  of  the  vertical 
blanking  interval  of  NTSC  stations  for 
ATV  stations?  What,  if  any,  flexibility 
does  the  Commission  have  imder 
Section  614(b)(4)(B)  to  modify 
requirements  applied  by  the 
Commimications  Act  to  NTSC  signals  in 
the  new  digital  environment?  For 
example,  does  the  Commission  have 
authority  to  address  "A/B"  switch 
issues  to  enhance  subscriber  access  to 
signals  or  portions  of  signals  that  may 
not  receive  carriage  notwitiistanding  the 
existing  prohibition?  Is  a  revised 
definition  of  "basic  tier"  needed?  Is  a 
common  retransmission/must  carry 
election  required  for  all  of  the  video 
programming  firom  an  individual 
broadcast  license  in  a  market  or  just  for 


"Pub.  L  102-385, 106  SUt.  1460,  codified  at  47 
U.S.C  521  el  seq. 

>' Although  we  recognize  that  there  is  an  ongoing 
challenge  to  the  constitutionality  of  the  existing 
requirements.  Turner  Broadcasting  System  v.  FCC, 
114  S.  Ct.  2445  (1994),  we  assume  for  purposes  of 
this  discussion  the  validity  of  the  existing  statutory 
provisions.  Parties  are  welcome  to  comment  on  the 
implications  of  any  of  the  issues  involved  in  this 
proceeding  in  terms  of  the  judicial  sustainability  of 
any  future  requirements. 

■•See  Section  614(b)(S)  of  the  Communications 
Act  of  1934.  as  amended  (47  U.S.C  §  534(b)(5)). 


"Section  614  of  the  Act  requires  carriage  of  "the 
primary  video,  accompanying  audio,  and  line  21 
closed  caption  transmission"  of  each  local 
commercial  broadcast  station  carried  on  the  cable 
system.  Also  required,  to  the  extent  technically, 
feasible,  is  carriage  of  program-related  material 
carried  in  the  vertical  blanking  interval  or  on 
subcarriers.  Similar  requirements  are  found  in 
Section  615  with  respect  to  noncommercial 
educational  stations.  However,  "(rletransmission  of 
other  material  in  the  vertical  blanking  interval  or 
other  nonprogram-related  material  (including 
teletext  and  other  subscription  and  advertiser 
supported  information  services)  shall  be  at  the 
discretion  of  the  cable  operator." 


one  "primary  video"  stream,  as  defined 
by  the  broadcast  licensee?  In  the  more 
flexible  broadcast  environment 
associated  with  digital  transmission 
would  changes  be  needed  in  the  rules 
that  mandate  that  local  signals  be 
carried  in  their  entirety  even  if  carried 
under  the  retransmission  consent 
option?  Are  there  other  issues  relating  to 
the  retransmission  consent  process  that 
would  need  to  be  addressed? 

63.  A  second  set  of  issues  relates  to 
the  technical  interface  and  associated 
coast  and  rate  issues.  We  expect  that 
there  will  be  parallel  development  of 
both  cable  and  broadcast  digital  video 
communications.  At  the  same  time,  it  is 
inevitable  that  particular  cable  systems 
and  particular  broadcast  markets  will 
progress  on  different  time  schedules. 
Accordingly,  issues  will  arise  as  to  how 
digital  broadcasts  may  be  carried  on 
cable  systems  that  are  still  entirely 
analog  in  their  opinions,  are  partially 
analog  and  partially  digital,  or  that  are 
entirely  digital.  With  respect  to  each 
type  of  operation  there  are  potential 
issues  relating  to  headend  equipment, 
transmission  plant,  subscriber  premises 
equipment,  and  type  of  digital 
transmission  system  that  may  arise. 
Accordingly,  we  seek  information  on 
what  technical  modifications  may  be 
needed  to  enable  cable  systems  to 
deliver  ATV  signals  to  subscribers  and 
what  costs  may  be  associated  with  these 
modifications.  How  should  digital 
broadcast  programming  be  required  to 
be  carried?  Should  it  be  required  to  be 
carried  digitally  or  would  it  be  adequate 
to  have  it  carried  in  whatever  format  the 
cable  operator  selects?  Does  "material 
degradation"  in  the  statute  require  that 
HDTV  signals  be  carried  in  an  HDTV 
format?  Further,  we  need  to  begin  to 
consider  and  seek  comment  on  what,  if 
any,  changes  may  be  warranted  in  the 
rate  regulation  process,  in  the  technical 
standards,  or  in  other  rules  to  accoimt 
for  the  changes  resulting  from  ATV 
carriage. 

64.  Assuming  that  an  appropriate  set 
of  rules  can  be  developed  for 
application  at  the  end  of  the  transition 
period,  an  interim  process  is  still 
needed  to  govern  the  transition  from 
NTSC  to  ATV  broadcasting.  During  the 
period  when  broadcast  licensees  are 
broadcasting  in  both  the  existing  NTSC 
analog  mode  and  in  the  new  ATV  mode, 
what  should  the  carriage  obligations  be? 
Must  both  signals  be  carried  and  if  not 
should  the  change  from  NTSC  to  the 
ATV  signals  be  at  the  discretion  of  the  . 
cable  operator  or  the  broadcaster? 
Alternatively,  should  it  be  based  on  a 
fixed  transition  schedule  or  on  an 
external  event  such  as  the  market 
penetration  of  digital  television 
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receivers  or  the  system  operator's 
transmission  of  its  own  digital  video 
programming?  Given  the  complex 
economic  and  technical 
interrelationships  between  broadcasters 
and  cable  operators  during  this 
transitional  period,  are  there  market 
mechanisms  that  can  be  incorporated 
into  the  rules  to  facilitate  cooperation? 

V.  Third  Notice  of  Inquiry 

65.  Over  400  MHz  of  spectrum  in  the 
VHP  and  UHF  bands  is  currently 
allocated  to  television  broadcasting.  As 
part  of  our  long-term  plans  to  promote 
spectrum  efficiency,  we  are  considering 
reducing  the  amoimt  of  spectrum 
allocated  television  broadcasting, 
which,  as  explained  above,  could  be 
accomplished  in  the  digital 
environment  without  reducing  the 
number  of  broadcasters  in  any  market 
due  to  the  inherent  efficiencies  of  the 
proposed  digital  system.  If  we  were  to 
readjust  channel  assignments,  we  would 
need  to  know  where  in  current 
broadcast  spectrum  broadcasters  would 
eventually  be  located.  Although  we 
previously  preliminarily  viewed  UHF  as 
the  part  of  the  spectrum  to  which  all 
television  broadcasting  would  be 
moved,  we  now  question  the  tentative 
conclusion.  Accordingly,  at  this  time, 
we  ask  parties  to  comment  on  the  best 
place  for  broadcasting.  Specifically,  we 
seek  comment  on  which  parts  of  the 
VHF  and  UHF  bands  are  most  highly 
valued  for  broadcast  use  (e.g.,  VHP, 
lower  UHF,  middle  UHF,  upper  UHF), 
We  also  request  commenters  to  identify 
the  costs  associated  with  placing 
television  broadcasting  in  each  of  the 
four  possible  locations. 

66.  Today,  TV  broadcasters  have  over 
400  MHz  assigned  to  them,  but  because 
of  interference  and  market  forces,  on 
average  only  80  MHz  is  used  per  market. 
In  the  top  markets,  aroimd  120  MHz  is 
used.  Digital  broadcasting  will  allow 
much  more  efficient  and  intensive  use 
of  this  spectrum.  During  the  transition 
period,  however,  digital  TV  stations 
must  operate  alongside  NTSC  stations. 
The  digital  TV  system  will  enable  us  to 
authorize  these  stations  under 
controlled  circumstances  (each  chaimel 
will  be  available  only  at  certain 
locations  with  limits  on  radiated  power 
and  effective  antenna  height)  to 
minimize  interference  to  NTSC  and 
digital  TV  service.  While  these  digital 
stations  allow  for  the  development  of 
many  new  broadcast  services,  they 
would  be  of  limited  value  for  other 
users  because  they  generally  would  not 
occupy  a  contiguous  block  of  channels, 
there  would  be  no  common  nationwide 
channels,  and  their  use  would  be 
restricted  by  the  need  to  avoid 


interference  with  NTSC  analog 
television  sets.  When  the  transition  to 
digital  is  completed,  however,  and  the 
analog  NTSC  stations  are  turned  off,  we 
have  an  opportunity  to  create 
contiguous  blocks  of  spectrum 
nationwide.  Some  or  all  of  this 
spectnmi  could  be  allocated  and 
auctioned.  We  ask  commenters  to 
provide  estimates  of  the  total  amount  of 
contiguous  spectrum  blocks  that  could 
be  created  following  recovery  of  the 
NTSC  channels.  We  also  seek  estimates 
of  the  total  market  value  of  these 
contiguous  blocks  of  spectrum.  What 
services  would  be  most  efficiently 
provided  using  contiguous  blocks  of 
spectrum?  We  request  that  commenters 
explain  the  methodology  and  analysis 
used  to  derive  estimates  of  the  amount 
and  value  of  contiguous  spectrum.  In 
addition  to  the  broadcast  industry,  we 
solicit  comment  from  other  industries 
(e.g.  land  mobile  and  computer)  that 
may  have  an  interest  in  providing 
services  using  these  blocks  of  spectrum. 

Administrative  Matters 

67.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  April  17, 1995. 
and  reply  comments  on  or  before  May 
17. 1995.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
the  proceeding,  you  must  file  an  original 
plus  foiu  copies  of  all  comments,  reply 
comments,  and  support  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  20554. 

68.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

Initial  Regulatory  Flexibility  Analysis 

/.  Reason  for  Action 

69.  The  Commission  seeks  comment 
not  only  on  a  variety  of  new  issues 
central  to  the  development  of  advanced 
television  service  in  the  United  States, 


but  on  several  of  the  tentative  decisions 
made  earlier  in  this  proceeding  because 
of  the  rapidly  changing  nature  of  digital 
television.  Advanced  television,  at  the 
time  this  proceeding  was  initiated  was 
envisioned  primarily  as  a  system  for 
improving  higher  picture  and  sound 
quality,  limited  to  transmitting/ 
receiving  a  single  channel  of  television. 
The  emergence  of  digital  technology 
with  its  extensive  flexibility  and  the 
approach  of  the  National  Information 
Infrastructure  require  that  the 
Commission  review  the  issues 
surroimding  high  definition  television 
from  a  new,  more  expansive 
perspective. 

//.  Objectives  of  the  Action 

70.  The  Fourth  Further  Notice  of 
Proposed  Rulemaking  portion  of  this 
decision  solicits  comment  on  a  variety 
of  issues,  several  of  which  are  being 
revisited,  in  order  to  establish  an 
accurate,  comprehensive,  reliable  record 
on  which  to  base  the  Commission's 
ultimate  decisions  in  this  proceeding. 
The  record  established  from  comments 
filed  in  response  to  this  decision,  as 
well  as  other  Commission  decisions, 
and  the  combined  efforts  of  the 
Commission,  the  affected  industries,  the 
Advisory  Committee  on  Advanced 
Television  Service,  and  ATV  testing 
process,  will  lead  to  implementation  of 
ATV  in  the  most  harmonious  fashion 
and  to  selection  of  the  most  desirable 
ATV  system. 

m.  Legal  Basis 

71.  Authority  for  this  action  may  be 
found  at  47  U.S.C.  154  and  303. 

rV.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

72.  Such  requirements  are  not 
proposed  in  this  phase  of  the 
proceeding,  but  may  be  raised  and 
comment  sought  in  future  decisions  in 
this  proceeding. 

V.  Federal  Rues  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

73.  There  are  no  rules  which  would 
overlap,  duplicate,  or  conflict  with  these 
rules. 

VI.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved 

74.  There  are  approximately  1,539 
UHF  and  VHF,  commercial  and 
educational  television  stations,  2,509 
UHF  tianslator  stations,  2,261  VHF 
translator  stations,  and  1 ,648  UHF  and 
VHF  low  power  television  stations 
which  would  be  affected  by  decisions 
reached  in  this  proceeding.  The  impact 
of  actions  taken  in  this  proceeding  on 
small  entities  would  ultimately  depend 
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on  the  final  decisions  taken  by  the 
Commission.  However,  the  Commission, 
in  taking  future  action  will  continue  to 
balance  the  need  te  provide  the  public 
with  affordable,  flexible,  accessible  high 
definition  television  service  with  the 
economic  and  administrative  interests 
of  the  affected  industries. 

VJI.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  Stated  Objectives. 

75.  In  re-examining  issues  discussed 
in  past  decisions,  the  Commission  is 
seeking  not  only  to  estabUsh  a  more 
comprehensive,  reliable  record,  but, 
with  that  intent,  is  soliciting  comments 
and  suggestions  that  hopefully  will 
represent  the  views  of  all  of  the 
industries  concerned,  and  thus  the 
commission  will  be  better  able  to 
minimize  whatever  negative  impact 
might  face  small  entities  as  a  result  of 
oxir  decisions. 

76.  As  required  by  Section  603  of  the 
Regulatory  FlexibiUty  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  The  IRFA  is  set  forth  above. 
Written  pubUc  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  saipe  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  this  Fourth  Further 
Notice  of  Imposed  Rule  Making  and 
Third  Notice  of-Inquiry,  including  the 
Initial  Regulatory  FlexibiUty  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a]  of  the 
Regulatory  FlexibiUty  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq  (1981). 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

UVera  F.  Marshall. 

Acting  Secretary. 

[FR  Doc.  95-20243  Filed  8-14-95;  8:45  am] 

BILUNG  COOE  (Tia-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AB75and  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Rules  To  List  the 
Coppert)elly  Water  Snake  and  Lake 
Erie  Water  Snake  as  Threatened 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  reopening  the 
comment  period  on  the  proposals  to  Ust 
the  copperbelly  water  snake  (Nerodia 
erythrogaster  neglecta)  and  the  Lake 
Erie  water  snake  (Nerodia  sipedon 
insulanim)  as  threatened  species.  The 
copperbelly  water  snake  occupies 
portions  of  southern  Michigan, 
northwestern  Ohio  and  adjacent 
northeastern  Indiana,  southern  Indiana, 
southeastern  Illinois,  and  western 
Kentucky.  The  Lake  Erie  water  snake  is 
found  only  on  the  Ohio  and  Ontario 
islands  of  western  Lake  Erie  and  the 
adjacent  mainland  of  Ohio. 
DATES:  The  comment  period  on  the  twa 
proposals  is  reopened,  effective 
immediately,  and  will  close  on 
September  30, 1995. 

ADDRESSES:  Comments  and  materials 
concerning  these  proposals  should  be 
sent  to  the  Division  of  Endangered 
Species,  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Ft.  Snelling, 
Minnesota  55111-4056.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  that 
location  (612/725-3536;  fax  612/725- 
3526). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Adair.  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  and  phone  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  copperbelly  water  snake  occurs 
in  two  disjimct  populations:  (1)  a 
southern  population  in  the  lower  Ohio 
River  VaUey  and  the  lower  Wabash 
River  Valley  in  southern  Indiana, 
adjacent  Illinois,  and  western  Kentucky; 
and  (2)  a  northern  population  in 
southern  Michigan,  northeastern 
Indiana,  and  northwestern  Ohio.  The 
Lake  Erie  water  snake  is  found  only  on  s 
the  islands  of  western  Lake  Erie  and  the 
nearby  mainland  of  Ohio.  Both  species 


are  threatened  by  habitat  destruction 
and  direct  persecution  by  humans. 

These  two  snakes  were  proposed  for 
Federal  listing  as  threatened  species  on 
August  18, 1993  (58  FR  43857  and 
43860).  PubUc  hearings  were 
subsequently  held  in  Port  Clinton  and 
Put-in-Bay.  Ohio,  for  the  Lake  Erie  water 
snake;  and  in  Indianapolis.  Indiana,  for 
the  copperbelly  water  snake.  Public   ^ 
conmient  periods  were  reopened  and 
extended  to  accommodate  these 
hearings  (October  12-November  16, 
1993,  58  CFR  52740;  March  22-April 
21, 1994,  59  CFR  13472;  May  13-June 
16, 1994,  59  CFR  25024).  The  comment 
period  for  the  copperbelly  water  snake 
was  subsequently  reopened  two 
additional  times  to  allow  the  Service  to 
obtain,  and  for  the  public  to  review, 
additional  data  concerning 
intergradation  of  N.  e.  neglecta  with  N. 
e.  flavigaster  and  the  status  of  the 
species  in  Kentucky  (July  11-November 
1. 1994.  59  CFR  35307;  December  15, 
1994-January  13, 1995,  59  CFR  64647). 

On  April  10, 1995.  Public  Law  104- 
6,  the  Emergency  Supplemental 
Appropriations  and  Rescissions  for  the 
Department  of  Defense  to  Preserve  and 
Enhance  Military  Readiness  Act  of  1995 
(109  Stat  73).  was  signed  and  became 
effective.  Language  in  that  act 
established  a  moratoriimi  on  the  final 
determinations  of  species  to  be 
threatened  or  endangered  and  on  the 
designation  of  new  critical  habitat. 
During  this  period  the  Service  is 
prohibited  from  finalizing  rules  which 
list  additional  species  as  threatened  or 
endangered.  This  moratorium  is  in 
effect  imtil  September  30, 1995. 

While  the  moratorium  is  in  effect  the 
Service  will  continue  to  monitor  these 
proposed  species,  their  habitats,  and 
threats  to  their  continued  existence.  The 
Service  will  also  continue  to  discuss  the 
conservation  needs  of  the  species  and 
the  appropriateness  of  listing  them  as 
threatened  or  endangered.  If 
opportunities  arise,  the  Service  will 
promote  and  implement  conservation 
actions  for  the  species. 

In  order  to  promote  the  necessary  free 
and  open  exchange  of  information  and 
continued  discussions  with  interested 
parties,  the  Service  is  reopening  the 
comment  periods  on  the  proposed 
listings  of  the  Lake  Erie  water  snake  and 
the  copperbelly  water  snake  imtil 
September  30, 1995.  If  the  listing 
moratorium  is  extended  or  shortened 
the  Service  will  modify,  by  Federal 
Register  notice,  the  closing  date  of  these 
comment  periods,  as  appropriate. 

The  Service  recognizes  that  there  are 
no  explicit  provisions  in  the 
Endangered  Species  Act  for  this 
additional  evaluation  and  clarification    . 
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process.  We  take  very  seriously  our  role 
in  evaluating  species  for  listing  and  our 
statutory  duty  to  consider  the  best 
available  scientific  and  commercial 
data.  We  believe  that  this  additional 
open  comment  period  will  allow  a  full 
and  fair  hearing  of  all  information 
presented  concerning  these  two  snakes. 

Public  Conunents  Solicited 

The  Service  intends  that  any  final 
actions  resulting  from  the  two  August 
18, 1993,  proposals  will  be  as  accurate 
and  as  effective  as  possible.  Therefore, 
comments  or  suggestions  from  the 
public,  other  concerned  govenmiental 
agencies,  the  scientific  commimity. 
industry,  or  any  other  interested  party 
conceming  these  proposed  rules 


^ 


continue  to  be  solicited  by  the  Service. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  conceming  any 
threats  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  conceming 
the  range,  distribution,  and  population 
size  of  the  two  species; 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  these  species. 

Any  final  promvdgation  of  the 
regulations  on  these  species  will  take 


into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service;  such  communications  may 
lead  to  final  regulations  that  differ  from 
the  proposals  of  August  18, 1993. 

Author 

This  notice  was  prepared  by  Ronald 
L.  Refsnider  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C  1531  et.  seq.). 

Dated:  July  6, 1995. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  95-20109  Filed  &-14-95:  8:45  am) 
BIUJNQ  COOE  4S10-56-P 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Determirtation  of  Total  Amounts  and 
Quota  Period  for  Tariff-Rate  Quotas  for 
Raw  Cane  Sugar  and  Certain  Imported 
Sugars,  Syrups,  and  Molasses 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

SUMMARY:  This  notice  establishes  the 
aggregate  quantity  of  1.117.195  metric 
tons,  raw  value,  of  raw  cane  sugar  that 
may  be  entered  under  subheading 
1701.11.10  during  fiscal  year  1996  (FY 
96).  This  notice  in  addition  estabhshes 
the  aggregate  quantity  of  22,000  metric 
tons  (raw  value  basis]  for  certain  sugars, 
syrups  and  molasses  that  may  be 
entered  under  subheadings  1701.12.10, 
1701.91.10. 1701.99.10. 1702.90.10,  and 
2106.90.44  of  the  Hcrmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
during  FY  96. 

EFFECTIVE  DATE:  August  15. 1995. 
ADDRESSES:  Inquiries  may  be  mailed  or 
deUvered  to  the  Sugar  Team  Leader, 
Import  Policy  and  Programs  Division. 
Foreign  Agricultural  Service,  Room 
5531,  South  Building,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hammond  (Sugar  Team  Leader, 
Import  Policy  and  Programs  Division), 
202-720-1061. 

SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  provides  in  pertinent  part 
as  follows: 

*  *  *  the  aggregate  quantity  of  raw  cane 
sugar  entered,  or  withdrawn  from  warehouse 
for  consumption,  under  subheading 
1701.11.10,  during  any  fiscal  year,  shall  not 
exceed  in  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  not  less  than, 
1,117,195  metric  tons,  as  shall  be  established 
by  the  Secretary  of  Agriculture  *   *  *,  and 
the  aggregate  quantity  of  sugars,  syrups  and 
molasses  entered,  or  withdrawn  from 


warehouse  for  consumption,  under 
subheadings  1701.12.10, 1701.91.10, 
1701.99.10, 1702.90.10  and  2106.90.44, 
during  any  fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms  of 
raw  value),  less  than  22,000  metric  tons,  as 
shall  be  established  by  the  Secretary.  With 
either  the  aggregate  quantity  for  raw  cane 
^gar  or  the  aggregate  quantity  for  syrups, 
sugars  and  molasses  other  than  raw  cane 
sugar,  the  Secretary  may  reserve  a  quota 
quantity  for  the  importation  of  specialty 
sugars  as  defined  by  the  United  States  Trade 
Representative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.ft;  note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  the  total 
amounts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  of  the  tariff-rate 
quotas  for  entry  during  the  fiscal  year 
begiiming  October  1. 

Allocations  of  the  quota  amoimts 
among  supplying  countries  and  aieas 
will  be  made  by  the  United  States  Trade 
Representative. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S.  note  5 
to  chapter  17  of  the  HTS,  that  an 
aggregate  quantity  of  up  to  1,117,195 
metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1701.11.10  of  the  HTS  may  be  entered 
or  withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1. 1995  through  September  30, 
1996. 1  have  further  determined  that  an 
aggregate  quantity  of  up  to  22,000 
metric  tons,  raw  value,  of  certain  sugars, 
syrups,  and  molasses  described  in 
subheadings  1701.12.10, 1701.91.10, 
1701.99.10, 1702.90.10,  and  2106.90.44 
of  the  frrs  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  dimng  the  period  from 
October  1, 1995  through  September  30, 
1996. 1  have  further  determined  that  out 
of  the  latter  quaiUity  of  22,000  metric 
tons  for  certain  sugars,  syrups,  and 
molasses  described  in  subheadings 
1701.12.10,  1701.91.10,  1701.99.10, 
1702.90.10.  and  2106.90.44  of  the  HTS. 
the  quantity  of  1 ,656  metric  tons,  raw 
value,  is  reserved  for  the  importation  of 
specialty  sugars.  These  quota  amounts 
will  be  allocated  among  supplying 


coimtries  and  areas  by  the  United  States 
Trade  Representative. 

Signed  at  Washington,  D.C.,  on  August  3, 
1995. 

Dan  GUckman, 

Secretary  of  Agriculture. 

[PR  Doc.  95-20045  Filed  8-14-95;  8:45  am) 

BILUNO  CODE  341fr-10-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Flights,  that  a  meeting  of  the 
Maryland  Advisory  Conmiittee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
September  7, 1995,  at  the  Onmi  Hotel, 
101  W.  Fayette  Street,  Baltimore, 
Maryland  21201.  The  purpose  of  the 
meeting  is:  (1)  To  decide  on  activity  for 
FY  1996.  and  (2)  gather  information 
from  governmental  agencies  and  civil 
rights  organizations  on  status  of  civil 
rights  i^Mary land. 

Per^S^  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conunittee,  should  contact 
Committee  Chairperson  Dr.  Chester 
Wiclcwire,  301-516-6320,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  4, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-20056  Filed  8-14-95;  8:45  am] 
BILUNO  CODE  S335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
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Commission  vfill  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
September  14. 1995,  at  the  Somerset 
Marriott,  110  Davidson  Street,  Somerset, 
New  Jersey  08873.  The  purpose  of  the 
meeting  is  to  plan  a  project  activity  for 
fiscal  year  1996,  to  followup  to  the 
Committee's  report.  The  Use  and  Abuse 
of  Police  Powers:  Law  Enforcement 
Practices  and  the  Minority  Community 
inNewfersey. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Irene  Hill- 
Smith,  609-^68-5546,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreted  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  4, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-20057  Filed  8-14-95;  8:45  am] 

BILUNG  CODE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjoiun  at  12:30  p.m.  on 
Wednesday,  September  6, 1995,  at  the 
Sheraton  Wayfarer  Inn.  Board  Room. 
121  S.  River  Road,  Bedford,  New 
Hampshire  03110.  The  purpose  of  the 
meeting  is  to  decide  on  adoption  of  a 
report.  "Racial  Tensions  in  New 
Hampshire:  Their  Effects  on  Education 
and  Law  Enforcement,"  and  develop 
planning  for  upcoming  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Sylvia  Chaplain,  617-227- 
5662,  or  Edward  Darden,  Acting 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  wi]l 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  3, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-20058  Filed  8-14-95;  8:45  am] 

BILUNG  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
New  Yorit  &  Southern  Lumber  Corp.; 
Order  Denying  Permission  To  Apply 
For  or  Use  Export  Licenses 

In  the  matter  of:  New  York  &  Southern 
Lumber  Corporation,  6  West  Park  Place, 
Great  Neck,  New  York  11023. 

On  June  15, 1995,  New  York  & 
Southern  Lumber  Corporation  was 
convicted  in  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana  of  violating  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§  1701-1706  (1991))  (EEEPA). 
Specifically,  New  York  &  Southern 
Lvunber  Corporation  was  convicted  on 
one  count  of  willfully  selling  and 
causing  to  be  exported  from  Louisiana 
to  Italy,  for  transshipment  to  Libya, 
approximately  7670.46  cubic  board 
meters  of  southern  yellow  pine  lumber, 
in  violation  of  the  President's  embargo 
on  the  exportation  of  all  goods  to  that 
coimtry. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 
July  5, 1994))  (the  Act),i  provides  that, 
at  the  discretion  of  the  Secretary  of 
Conimerce,2  no  person  convicted  of 
violating  the  lEEPA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1995))  (the  Regulations)  for  a  period  of 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  Fed.  Reg.  43437,  August  23,  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§1701-1706  (1991)). 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Section  ll(h)^^he  Act. 
Because  of  a  recent  Bureau  of  Export 
Administration  reorganization,  this  responsibility 
now  rests  with  the  Director.  Offlce  of  Exporter 
Services.  Subsequent  regulatory  references  herein  to 
the  "Director,  Office  of  Export  Licensing,"  should 
be  read  as  meaning  "Director,  Office  of  Exporter 
Services." 


up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  770.15  and 
772.1(g)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  lEEPA,  the 
Director,  Office  of  Ejcport  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
Act  and  the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  New  York 
&  Southern  Lumber  Corporation's 
conviction  for  violating  the  lEEPA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  New  York  & 
Southern  Lumber  Corporation 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
Ucense,  issued  pursuant  to,  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  its 
conviction.  The  10-year  period  ends  on 
Jime  15,  2005. 1  have  also  decided  that 
this  denial  period  be  suspended  for  the 
entire  10-year  period  and  thereafter 
waived,  provided  that,  during  the 
period  of  suspension.  New  York  & 
Southern  Lumber  Corporation  has 
committed  no  violations  of  the  Act  or 
any  regulation,  order,  or  Ucense  issued 
under  the  Act. 

Accordingly,  it  is  hereby  Ordered: 

I.  Until  June  15,  2005,  New  York  & 
Southern  Lumber  Corporation,  6  West 
Park  Place,  Great  Neck,  New  York 
11023,  hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  maimer  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  as  a  party  or  as  a 
representative  of  a  party  to  any  export 
hcense  application  submitted  to  the 
Department;  (ii)  in  preparing  or  fiUng 
writh  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewrith;  (iii)  in  obtaining 
from  the  department  or  using  any 
validated  or  general  export  license, 
reexport  authorizaticm  or  other  export 
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control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

n.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
770.15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  New  York  & 
Southern  Liunber  Corporation  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

in.  As  provided  in  Section  787.12(a) 
of  the  Regulations,  without  prior 
disclosiu«  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  apply  for,  obtain, 
or  use  any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  docvunent  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  l)enefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

IV.  The  10-year  denial  period  is 
suspended  until  June  15,  2005  and  shall 
thereafter  be  waived,  provided  that  New 
York  &  Southern  Lumber  Corporation, 
during  the  period  of  suspension,  has 
committed  no  violations  of  the  Act  or 
any  regulation.  License,  or  order  issued 
under  the  Act. 

V.  This  Order  is  effective 
immediately. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  New  York  &  Southern 
Liunber  Corporation. 


Dated:  July  26, 1995. 
Eileen  M.  Albanese, 

Acting  Director,  Office  of  Exporter  Services. 
(FR  Doc.  95-20080  Filed  8-14-95;  8:45  am) 

BILUNQ  COOE  3510-OT-M 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  950628170-6170-01] 

RIN  0693-AB23 

Approval  of  Federal  Information 
Processing  Standards  Publication  195, 
Federal  Building  Grounding  and 
Bonding  Requirements  for 
Telecommunications 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  piupose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  PublicaUon  195,  Federal  Building 
Grounding  and  Bonding  Requirements 
for  Teleconuniuiications. 

On  December  6, 1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  62712-62714)  that  a  Federal 
Information  processing  Standard  (FIPS) 
for  Federal  Building  Grounding  and 
Bonding  Requirements  for 
Telecommiuiications  was  being 
proposed  for  Federal  use. 

NIST  reviewed  written  comments 
submitted  by  interested  parties  and 
other  available  material.  On  the  basis  of 
this  review,  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  Information  Processing 
Standard  (FTPS),  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicaWity,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 


EFFECTIVE  DATE:  This  standard  becomes 
effective  February  12,  1996. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
annoimcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Glenn  Hanson,  Institute  for 
Telecommunications  Sciences,  National 
Telecommunications  and  Information 
Administration,  325  Broadway,  Boulderi 
CO  80303-3328,  telephone  303-497- 
5449;  FAX  303-497-6982. 

Dated:  August  8, 1995. 
Samuel  Kramer, 
Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  195 
(date)  Announcing  the  Standard  for 
Federal  Building  Grounding  and 
Bonding  Requirements  for 
Teleconununications 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard 

Federal  Building  Grounding  and 
Bonding  Requirements  for 
Telecommunications.  (Former  Draft 
Federal  Standard  1093). 

2.  Category  of  Standard 

Telecommunications  Standard; 
Groimding  and  Bonding. 

3.  Explanation 

This  standard,  by  adoption  of  ANSI/ 
TIA/EL\-€07-1994,  Commercial 
Building  Grounding  and  Bonding 
Requirements  for  Telecommimications, 
specifies  the  requirements  for  a  imiform 
telecommunications  groimding  and 
bonding  infrastructure  for  Federal 
buildings  where  telecommunications 
equipment  is  installed.  The  standard 
provides  the  requirements  for  a  ground 
reference  for  telecommunications 
systems  within  the  telecommunications 
entrance  facifity,  the 
telecommunications  closet,  and 
equipment  room;  it  also  provides  the 
requirements  for  bonding  and 
connecting  pathways,  cable  shields, 
conductors,  and  hardware  at 
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telecommunications  closets,  eiquipment 
rooms,  and  entrance  facilities. 

Hiis  standard  supports  the 
telecommunications  infrastructiu^ 
which  encompasses 
telecommunications  equipment  spaces, 
cable  pathways,  grounding,  wiring, 
termination  hardware,  and  other 
devices,  and  which  provides  the  basic 
support  for  the  distribution  of  all  forms 
of  information  within  a  building  or 
campus. 

The  grounding  and  bonding  approach 
described  in  this  standard  is  consistent 
with  the  cabling  topology  specified  in 
Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  174, 
Federal  Building  Telecommunications 
Wiring  Standard  (ANSI/EIA/TIA-568- 
1991)  and  installed  in  accordance  with 
Federal  Information  Processing 
Standards  Publication  (FTPS  PUB)  175. 
Federal  Building  Standard  for 
Telecommunications  Pathways  and 
Spaces  (ANSI/EIA/TIA  569-1990). 

4.  Approving  Authority 
Secretary  of  Commerce. 

5.  Maintenance  Agency 

National  Communications  System, 
Office  of  Technology  and  Standards. 

6.  Related  Documents 

a.  Federal  information  Resources 
Management  Regulations  subpart  201- 
20.303.  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  Federal  Standard  1037B,  Glossary 
of  Telecommimications  Terms. 

c.  Federal  Information  Processing 
Standards  Pubhcation  (FTPS  PUB)  174, 
Federal  Building  Telecommunications 
Wiring  Standard. 

d.  Federal  Information  Processing 
Standards  Publication  (FTPS  PUB)  175, 
Federal  Building  Standard  for 
Telecommunications  Pathways  and 
Spaces. 

e.  Federal  Information  Processing 
Standards  Publication  (FTPS  PUB)  176, 
Residential  and  Light  Commercial 
Telecommunications  Wiring  Standard. 

f.  Federal  Information  Processing 
Standards  PubUcation  (FTPS  PUB)  187, 
Administrative  Standard  for  the 
Telecommunications  Infrastructure  of 
Federal  Buildings. 

At  the  time  ot  publication  of  this 
standard,  the  editions  indicated  above 
were  valid.  All  publications  are  subject 
to  revision,  and  parties  to  agreements 
based  on  this  standard  are  encouraged 
to  investigate  the  possibility  of  applying 
the  most  recent  editions  of  these 
publications. 

7.  Objectives 

The  purpose  of  this  standard  is  to 
fecilitate  the  planning,  design,  and 


installation  of  teleconununications 
grounding  systems  within  a  Federal 
government  building  with  or  without 
prior  knowledge  of  the 
telecommunications  systems  that  will 
subsequently  be  installed.  This 
telecommunications  grounding  and 
bonding  infrastructure  supports  a 
multivendor.  multiproduct  environment 
as  well  as  the  grounding  practices  for 
various  systems  that  may  be  installed  on 
customer  premises. 

This  standard  should  be  useful  to 
anyone  engaged  in  the  design, 
maintenance,  renovation,  or  retrofit  or 
new  or  existing  buildings.  This  standard 
will  also  be  useful  to  manufacturers  of 
telecommunications  equipment  and  to 
those  responsible  for  purchasing, 
installing,  or  operating  such  equipment 
and  devices. 

B.  Applicability 

This  standard  shall  be  used  by  all 
departments  and  agencies  of  the  Federal 
Government  in  the  planning,  design, 
and  installation  of  telecommunications 
grounding  systems  in  new  Federal 
buildings.  Use  of  this  standard  is 
recommended  in  the  maintenance, 
renovation,  or  retrofit  of 
telecommunications  grounding  systems  ■ 
in  existing  Federal  buildings.  Existing 
building  wiring  systems,  especially 
those  installed  prior  to  the  emergence  of 
digital  communications  and  voice/data 
integration,  may  not  readily  accept 
application  of  this  standard. 
Modernization  of  the  existing  pathway, 
space,  and  wiring  systems  to  meet  the 
FIPS  174,  FIPS  175,  FTPS  176,  and  FTPS 
187  infrastructure  standards  may 
require  a  significant  monetary 
expenditure.  Agencies  should  conduct  a 
thorough  fodUty  analysis  of  existing 
and  renovated  building  to  determine  the 
cost  of  applying  the  standards,  and 
develop  a  migration  plan  where  cost 
savings  can  be  achieved.  This  plan  will 
help  to  ensure  timely  and  efficient 
completion  of  the  conversion  process. 
The  result  of  following  this  standard 
will  be  a  telecommunications 
infrastructure  that  supports  advanced 
technology  and  is  compatible  with 
modem  telecommunications  equipment. 
This  standard  is  not  intended  to  hasten 
the  obsolescence  of  telecommunications 
grounding  systems  currently  in  use  in 
Federal  facilities;  not  is  it  intended  to 
provide  systems  engineering  or 
applications  guidelines. 

9.  Specifications 

This  FTPS  adopts  ANSI/TIA/EL\-607- 
1994,  Commercial  Building  Groimding 
and  Bonding  Requirements  for 
Telecommunications,  The  American 
National  Standard  specifies  the 


requirements  for  a  uniform 
telecommunications  grounding  and 
bonding  infrastructure  for  a  building 
where  telecommunications  equipment 
is  to  be  installed.  Areas  of  the 
infrastructure  include: 

(a)  A  ground  reference  for 
telecommunications  systems  within  the 
telecommunications  entrance  faciUty, 
the  telecommunications  closet,  and 
equipment  room. 

b.  Bonding  and  connecting  pathways, 
cable  shields,  conductors  and  hardware 
at  telecommunications  closets, 
equipment  rooms,  and  entrance 
facilities. 

c.  Interconnectivity  to  other  building 
grounding  systems. 

10.  Implementation 

The  use  of  this  standard  by  Federal 
departments  and  agencies  is  compulsory 
and  binding  for  the  planning,  design, 
and  installation  of  telecommunications 
grounding  systems  within  new  Federal 
buildings,  effective  February  12, 1996. 

Use  of  the  standard  is  recommended 
in  the  maintenance,  renovation,  or 
retrofit  of  the  telecommunications 
grounding  systems  within  existing 
buildings. 

11.  Waivers 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  Section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
advenely  affect  the  accompUshment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommimications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building. 
Room  B-154;  Gaithersburg,  MD  20899. 
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In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
appUes  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition, 
or  if  the  waiver  determination  is  made 
after  the  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  dociunent  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  imder  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency.  ^ 

12.  Where  to  Obtain  Copies 

Copies  of  this  publication  are  for  sale 
by  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  dociunent  is  by 
arrangement  with  the  Electronic 
Industries  Association.)  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  195 
(FIPSPUB195),  and  the  title.  Payment 
may  be  made  by  check,  money  order, 
piuchase  order,  credit  card,  or  deposit 
account. 

[FR  Doc.  95-20171  Filed  8-14-95;  8:45  am] 

BIUJNO  COOC  3S10-CN-M  . 


National  Oceanic  and  Atmospheric 
Administration 

[Docltet  No.  950728196-5196-01] 

Use  of  ttie  "NAD  83/GWS  84"  Datum 
Tag  on  Mapping  Products 

AGENCY:  OfBce  of  National  Geodetic 
Siurvey,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Commerce. 
action:  Notice. 

summary:  The  Office  of  NaUonal 
Geodetic  Siuvey,  redefined  and 
readjusted  the  North  American  Datiun 
of  1927  (NAD  27),  creating  the  North 
American  Datum  of  1983  (NAD  83).  The 
World  Geodetic  System  of  1984  (WGS 
84]  was  defined  by  the  E>efense  Mapping 
Agency  (DMA).  The  interagency  Fmleral 
Geodetic  Control  Subcommittee  (FGCS) 


at  its  meeting  on  December  7, 1994, 
recommended  that  "All  maps  and  charts 
produced  for  North  America,  at  scales  of 
1:5,000  or  smaller,  that  are  based  on 
either  the  North  American  Datiun  of 
1983  (NAD  83)  or  the  World  Geodetic 
System  of  1984  (WGS  84),  should  have 
the  horizontal  datum  labeled  as  NAD 
83/WGS  84". 

SUPPLEMENTARY  INFORMATION:  The 

following  supplementary  information 
was  reviewed  by  FGCS  membership.  A 
Federal  Register  notice  published  on 
June  29. 1979  (44  FR  37969).  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  provided 
notification  of  the  establishment  of  a 
new  Datum  (NAD  83)  to  which  the 
geographic  and  plane  coordinate  values 
for  the  National  Network  of  Horizontal 
Geodetic  Control  would  be  referenced. 
A  Federal  Register  notice  published  on 
June  14, 1989  (54  FR  25318),  by  NOAA 
affirmed  NAD  83  as  the  official 
horizontal  datum  for  all  future  U.S. 
surveying  and  mapping  activities 
performed  or  financed  by  the  Federal 
Government.  Furthermore,  this  notice 
said  that  to  the  extent  practicable  and 
feasible,  all  Federal  agencies  using 
coordinate  information  should  provide 
for  an  orderly  transition  to  NAD  83. 

Both  NAD  83  and  WGS  84  were 
originally  defined  (in  words)  to  be 
geocentric  and  oriented  as  the  Bureau 
International  de  I'Heure  (BIH) 
Terrestrial  System.  In  principle,  the 
three-dimensional  coordinates  of  a 
single  physical  point  should  therefore 
be  the  same  in  both  NAD  83  and  WGS 
84  systems;  in  practice,  small 
differences  are  sometimes  found.  The 
original  intent  was  that  both  systems 
would  use  the  Geodetic  Reference 
System  of  1980  (GRS  80)  as  a  reference 
ellipsoid.  As  it  happened,  the  WGS  84 
ellipsoid  difiers  very  slightly  from  GRS 
80.  The  difference  is  0.0001  meters  in 
the  semi-minor  axis. 

Effective  January  2,  1994,  the  WGS  84 
reference  system  was  realigned  to  be 
compatible  with  the  International  Earth 
Rotation  Service's  Terrestrial  Reference 
Frame  (ITRF). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  E.  Stem,  N/CGll.  SSMC3  Station 
9357,  National  Geodetic  Survey,  NOAA, 
Silver  Spring,  Maryland  20910; 
telephone:  (301)  713-3231.  FAX:  (301) 
713—4176,  Internet:  jstem@ngs.noaa.gov. 

Dated:  July  5. 1995. 
W.  Stanley  Wilson, 
Assistant  Administrator,  NOS. 
[FR  Ppc  95-19408  Filed  8-14-95;  8:45  am] 

HLLMO  COOC  3S10-M-M 


P.D.  0a0405A] 

Marine  Mammals;  Pinniped  Removal 
Authority 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  announces  a  public 
meeting  of  the  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force)  on 
the  sea  lion/steelhead  confUct  at  the 
Ballard  Locks,  Seattle,  WA.  The  Task 
Force  is  meeting  to  review  the  available 
information  from  the  1994-95  wild 
Mfinter  stoelhead  run  and  to  evaluate  the 
effectivauess  of  both  the  authorized 
intentional  lethal  taking  of  individually 
identified  pinnipeds  and  the  alternative 
actions  that  were  implemented. 
Following  their  evaluation,  the  Task 
Force  may  recommend  additional 
actions  which  they  believe  to  be 
necessary  for  the  eUmination  of  the 
problem  interaction. 
DATES:  The  pubUc  meeting  of  the  Task 
Force  is  scheduled  for  September  6-8, 
1995,  at  9:00  a.m. 

ADDRESSES:  The  Task  Force  meeting 
will  be  held  in  Building  9,  NOAA's 
Western  Regional  Center,  7600  Sand 
Point  Way  NE..  Seattle.  WA. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino,  Northwest  Region,  NMFS, 
206-526-6150. 

SUPPLEMENTARY  INFORMATION:  NMFS 
received  an  application  from  the  State  of 
Washington  on  July  12, 1994,  to 
consider  the  lethal  removal  of  California 
sea  lions  that  are  depredating  a  wild  run 
of  winter  steelhead  as  they  migrate 
through  the  Ballard  Locks.  Notice  of 
receipt  and  acceptance  of  the  State's 
appUcation,  along  with  an  explanation 
of  the  process  set  forth  in  section  120  of 
the  MMPA,  was  published  in  the 
Federal  Register  on  August  2, 1994  (59 
FR  39325),  with  a  request  for  public 
comments.  On  September  27, 1994.  a 
notice  announcing  the  establishment  of 
the  Pinniped-Fishery  Interaction  Task 
Force  and  its  first  public  meeting  was 
published  in  the  Federal  Register  (59 
FR  49234).  Subsequent  meetings  were 
announced  throu^  NOAA  Pcess 
Releases  and  reported  in  the  local 
media.  The  21-member  Task  Force, 
consisting  of  scientists;  representatives 
of  affected  conservation  and  fishing 
community  organizations;  and 
representatives  of  Washington 
Department  of  Fish  and  Wildlife,  Treaty 
Tribes,  U.S.  Fish  and  Wildlife  Service, 
Army  Corps  of  Engineers,  and  NMFS, 
held  a  series  of  meetings  to  review  and 
discuss  the  comments  received  from  the 


public  during  the  comment  period  and 
all  other  available  information  on  the 
sea  lion/steelhead  conflict.  Following 
the  meetings,  the  Task  Force  submitted 
a  report  giving  their  recommendations 
and  minority  views  regarding  the  State's 
application. 

■Phe  Task  Force's  primary 
recommendation  was  to  make  all 
practicable  attempts  to  remove  all 
identified  predatory  sea  Uons  and 
temporarily  hold  them  in  captivity  for 
the  duration  of  the  steelhead  run. 
Regarding  lethal  removal,  the  Task 
Force  recommended  that  approval  of 
lethal  removal  of  individually 
identifiable  predatory  California  sea 
lions  be  allowed  only  under  specific 
conditions.  These  conditions  are 
explained  in  detail  in  the 
Environmental  Assessment  On 
Protecting  Winter-run  Wild  Steelhead 
From  Predation  By  California  Sea  Lions 
In  The  Lake  Washington  Ship  Canal, 
Seattle,  Washington,  January  1995.  In 
brief,  the  conditions  include  the  use  of 
non-lethal  deterrence  measures  such  as 
an  acoustic  barrier;  all  practicable 
attempts  to  capture  identified  predatory 
sea  hons  and  place  them  in  captivity 
during  the  steelhead  run;  threshold 
limits  on  levels  of  predation  which  must 
be  exceeded  before  lethal  removal 
measures  may  be  implemented;  the 
formation  of  an  Animal  Care  Committee 
(ACC)  to  review  and  recommend 
protocols  for  captive  maintenance, 
'  medical  procedures  and  euthanasia; 
stipulations  that  any  lethal  removals 
must  be  done  in  a  humane  manner  as 
specified  by  the  ACC;  and 
recommendations  for  the  development 
of  additional  information  on  the 
construction  and  operation  of  Ballard 
Locks  and  on  use  of  the  facility  by  the 
fish. 

Following  the  recommendations  of 
the  Task  Force.  NMFS  approved  the 
State's  application  and  specified  the 
terms  and  conditions  for 
implementation  in  a  Letter  of 
Authorization  as  published  in  the 
Federal  Register  on  January  19. 1995 
(60  FR  3841).  The  authorization  is  valid 
until  June  31. 1997  although  it  may  be 
modified  or  revoked  by  NMFS.  To  date 
no  California  sea  lions  have  been 
lethally  removed  by  the  State  under  this 
authorization. 

Under  16  U.S.C.  1389(c)(5),  the  Task 
Force  will  now  meet  to  evaluate  the 
effectiveness  of  alternative  actions  taken 
by  the  State  of  Washington  under  the 
lethal  removal  authority  granted  with 
conditions  by  NMFS  in  January  1995. 
The  meeting  is  open  to  the  public; 
however,  the  public  will  not  be  allowed^ 
to  discuss  or  debate  the  issues  with 


members  of  the  Task  Force  at  the 
meetings. 

Dated:  August  9, 1995. 
Patricia  Montanio, 

Acting  Deputy  Director,  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  95-20175  Filed  8-14-95;  8:45  ami 

BtLUNQ  CODE  3510-22-f 

p.D.  080895B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  emergency  permit 

972  (P503R)  and  emergency  permit  973 

(P211I). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  two  emergency 
permits  authorizing  takes  of  listed 
species  for  the  purpose  of  scientific 
research  and  enhancement,  subject  to 
certain  conditions  set  forth  therein,  to 
the  Idaho  Department  of  Fish  and  Game 
(IDFG)  and  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW). 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8. 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  F/NW03,  NMFS,  525 
NE  Oregon  Street.  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION: 
Emergency  permits  972  and  973  were 
issued  under  the  authority  of  section  10 
of  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  Uie 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

On  Jime  13, 1995  and  June  19, 1995, 
NMFS  received  emergency  direct  take 
permit  applications  fi-om  IDFG  and 
ODFW,  respectively.  Each  applicant 
proposed  to  initiate  experimental 
captive  broodstock  programs  for  three 
populations  (total  of  six  populations)  of 
Usted  Snake  River  spring/summer 
Chinook  salmon  [Oncorhynchus 
tshawytscha).  IDFG  proposed  to  collect 
juveniles  firom  the  upper  Salmon  River 
(Idaho)  tributaries  of  West  Fork  Yankee 
Fork,  upper  East  Fork,  and  Lemhi  River 
beginning  in  August  1995.  ODFW 
proposed  to  collect  juveniles  from  the 
Lostine  River,  Catherine  Creek,  and 
upper  Grande  Ronde  River  (all  located 
in  the  Grande  Ronde  River  Basin  of 


northeast  Oregon)  beginning  in  August 
1995.  These  six  populations  have  been 
determined  to  be  extremely  close  to 
becoming  extinct.  Both  appUcants 
requested  5-year  permits  for 
authorization  to  collect  no  more  than  25 
percent  of  the  juveniles  from  these 
populations  annually  and  rear  them  in 
hatcheries  to  maturity  for  propagation. 

The  applicants  stated  that  these 
emergency  experimental  and 
enhancement  measures  are  required  to 
forestall  the  extinction  of  the  local 
populations  and  to  preserve  the  overall 
stock  structure  of  Snake  River  spring/ 
summer  chinook  salmon.  The  long-term 
objective  of  the  programs  is  to  achieve 
the  sustainable  recovery  of  the  Snake 
River  salmon  populations. 

The  urgency  of  the  permit  requests  is 
based  on  the  limited  time  remaining  in 
which  to  successfully  intervene  and 
collect  genetically  representative 
samples  of  the  record  low  1994  spring/ 
summer  chinook  salmon  broodyear  from 
the  populations.  Delaying  juvenile 
collections  would  likely  result  in  less 
genetically  diverse  samples  as  up  to  60 
percent  of  the  populations  may  migrate 
downstream  in  the  fall  to  overwinter  in 
mainstem  rivers  where  individual 
population  groups  are  indistinguishable. 
Acquiring  and  maintaining  genetic 
diversity  in  hatchery-reared  population 
segments  is  necessary  to  minimize 
adverse  breeding  alterations  and  to 
preserve  the  wild  attributes  of  the  fish. 

On  August  7.  1995,  NMFS  issued 
emergency  permits  972  and  973  to  IDFG 
and  ODFW,  respectively.  The  permits 
were  written  to  authorize  the  collection 
of  listed  juveniles  in  1995  only,  and  to 
allow  the  hatchery  rearing  of  those  fish 
to  adults.  The  collection  of  listed 
juveniles  in  subsequent  years  is 
contingent  on  the  submission  of 
additional  permit  requests,  to  be 
presented  to  NMFS  after  the 
development  of  long-term  management 
plans  for  the  two  programs.  The 
development  of  long-term  management 
plans  will  be  accomplished  by  a 
technical  oversight  committee  made  up 
of  representatives  from  NMFS,  the  US. 
Fish  and  Wildlife  Service,  the  State 
agencies,  and  the  appropriate  Tribes. 
Any  additional  permits  issued  for  the 
captive  broodstock  programs  would 
supersede  the  emergency  permits 
Permits  972  and  973  expire  on 
September  30, 1998,  when  the  fish 
collected  in  1995  will  be  mature. 

Issuance  of  these  permits,  as  required 
by  the  ESA,  was  based  on  the  finding 
that  such  permits:  (1)  Were  applied  for 
in  good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  Usted  species  that 
are  the  subject  of  the  permits,  and  (3) 
are  consistent  with  the  purposes  and 
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policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
listed  species  pennits. 

Dated:  August  9, 1995. 
Rmnll  J.  Bellmsr, 

Qtief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  h4ariiw 
Fisheries  Service. 

[FR  Doc.  95-20176  Filed  &-14-«5;  8:45  am) 
MUJNG  COOE  3610-2»-F 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

August  9, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Andiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20. 1994).  Also 
see  60  FR  9014,  published  on  February 
16. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  ptusuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

RiU  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  9.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

[)ear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  13, 1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31. 1995. 

Effective  on  August  16. 1995.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  pursiiant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Categofy 

Adjusted  tweive-monlh 
Hmit' 

237 

166,573  dozen. 

239 

1.043,292  kilograms. 

315  

68.937.690  square  me- 

ters. 

317/617 

22,289,745  square  me- 

ters. 

331/631  

2,217,445  dozen  pairs. 

334/634  „. 

232,140  dozen. 

335/635  ._ 

315.483  dozen. 

336/636 

397,355  dozen. 

338  

5,020,012  dozea 

339  

1.125,569  dozea 

340/640 _ 

529.806  dozen  of 

whicti  not  morettttn 

185,680  dozen  Shan 

tie  in  dress  shirts  in 

Categories  340-0/ 

640-^5*. 

347/348  

781 ,754  dozea 

3S2KS2  

662,258  dozen. 

359-G«59-C3 

562,594  kilograms. 

363  

40,619,515  numbers. 

369-f/369-P«  ...     . 

1,986,775  kik)grantt. 

369-R6  

9,271.615  kitograms. 
11 372,889  square  me- 

613/614   

ters. 

638^39  

196329  dozen. 

647/648  

538,508  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,  1994. 

'Category  340-D:  only  HTS  numtjers 
620520i015.  620520.2020.  6205202025 
and  6205202030;  Category  640-0:  only  HTS 
numbers  6205.302010.  6205.302020. 
6205.302030.  6205302040,  6205.903030 
and  6205.90.4030. 


3  Category  359-C:  only  HTS  numbers 
6103.422025,  6103.49.8(m.  6104.62.1020, 
6104.69.8010,  611420.0048.  6114.20.0052. 
6203.422010,  6203.422090,  6204.622010. 
6211.32.0010,  6211.32.0025  and 

6211.42.0010:  Category  659-C:  only  HTS 
numbers  610323.0055,  6103.432020, 
6103.432025,  6103.492000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.8014,  6114.30.3044,  6114.30.3054, 
6203.432010.  6203.432090,  6203.49.1010. 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91 .0005. 

*  Category  369-F:  only  HTS  number 
6302.91.0045; 

B  Category  369-R:  only  HTS  number 
6307.102020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-20092  Filed  8-14-95;  8:45  am] 

BILUNQ  CODE  36ie-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Ht>er  Textile 
Products  Produced  or  Manufactured  In 
Bangladesh 

August  9, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  emd  carryforward  and 
recrediting  carryforward  not  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  5371,  published  on  January 
27, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  puirsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

August  9. 1995. 
Commissioner  of  Customs. 
Dep€irtment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1995.  by  the 
Chairman.  Conmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1995  and  extends  through 
December  31. 1995. 

Effective  on  August  11. 1995.  you  are 
directed  to  amend  the  January  24. 1995 
directive  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-nxxith 
Kmit' 

331  

335  

338039 

340/640  . 

341  

342«42  

347/348 

363  

369-S2 

638AB39  ._ 

954,937  dozen  pairs. 
151 ,933  dozen. 
1202,962  dozen. 
2200,785  dozen. 
1,823,150  dozen. 
296,787  dozen. 
1,71 7308  dozen. 
18,673,393  numbers. 
1,308313  kik>grams. 
1.141.600  dozen 

641  „ 

645«46  

673,081  dozen. 
237,771  (teen. 

^The  Kmits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  lit&r  December 
31.  1994. 

^Category  369-S:  only  KTS  number 
6307.102005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detannined  that 
these  actions  fall  within  the  fonign  affairs 


exception  to  the  ruiemaking  provisions  of  5 

U.S.C553(a)(l). 

Sinoerdy, 

RitaD.Ha]PM. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
[FR  Doc.95-20095  Filed  8-14-95;  8:45  am] 
MLUNQ  CODE  3S1fr-0R-F 


Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  the  Philippines 

August  9, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Effective  on  September  1, 1995,  for 
goods  produced  or  manufactiued  in  the 
Philippines  and  exported  from  the 
Philippines  on  and  after  September  1, 
1995,  merged  and  part-category  visas 
will  no  longer  be  required  for  359-S, 
659-S.  359-S/659-S.  669-P  and  669-0. 
Shipments  in  part-categories  359-S  and 
659-S  will  require  a  359-0  and  659-0 
visa,  respectively.  Shipments  in  part- 
categories  669-P  and  669-0  will  require 
a  669  visa.  Diuing  the  period  September 
1, 1995  through  September  30, 1995, 
U.S.  Custims  will  accept  either  the  new 
or  the  old  visa.  Goods  exported  on  and 
after  October  1, 1995  shall  be  denied 
entry  if  not  visaed  as  359-0, 659-0  and 
669.  Merchandise  in  Categories  359-0 
and  659-0  may  be  visaed  as  merged 
Categories  359-0/659-0  or  the  correct 
part  category  corresponding  to  the 
actual  shipment. 

A  complete  list  of  part  and  merged 
categories  is  included  in  the  following 
letter  to  the  Ccmunissioner  of  Customs. 


See  52  FR  11308,  published  on  April 
8, 1987. 

RiU  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

August  9. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  3. 1987,  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  and  silk  blend 
and  other  vegetable  fiber  apparel,  produced 
or  manufactiu«d  in  the  Philippines  which 
were  not  properly  visaed  by  the  Government 
of  the  Philippines. 

Effsctive  on  September  1, 1995,  for  goods 
produced  or  manufactured  in  the  Philippines 
and  exported  from  the  Philippines  on  and 
after  September  1, 1995,  merged  and  part- 
category  visas  will  no  longer  be  required  for 
359-S.  659-S.  359-S/659-S,  669-P  and  669- 
O.  Shipments  in  part-categories  359-S  and 
659-S  will  require  a  359-0  and  659-0  visa, 
respectively.  Shipments  in  part-categories 
669-P  and  669-0  will  require  a  669  visa. 
During  the  period  September  1, 1995  through 
September  30, 1995,  you  are  directed  to 
accept  either  the  new  or  the  old  visa.  Goods 
exported  on  and  after  October  1, 1995  shall 
be  denied  entry  if  not  visaed  as  359-0, 659- 
O  and  669.  Merchandise  in  Categories  359- 
O  and  659-0  may  be  visaed  as  merged 
Categories  359-0/659-0  or  the  correct  part 
category  corresponding  to  the  actual 
shipment. 

Following  is  a  complete  list  of  part 
and  merged  categories  for  goods 
exported  from  the  Philippines: 


Part-Caligory 

359-C— HTS        numbers 
6103.49.8034, 
6104.80.8010, 
6114.20.0052. 
6203.422090, 


6103.422025, 
6104.62.1020, 
6114.20.0048, 
6203.422010. 
6204.622010, 
and 


621 1  je.001 0,  621 1 .32.0025 

6211.42.0010. 
359-0— AH  HTS  numbers  except  those  in 

Category  359-C. 
369-S— Only  HTS  number  6307.102005. 
369-0— AH  HTS  numbers  except  those  in 

Category  300  S. 
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669-C— Only  HTS  numbers  6103.23.0055. 

61(043.2020.  6103.43.2025. 

6103.49.2000,  6103.49.8038. 

6104.63.1020.  6104.63.1030. 

6104.69.1000.  6104.69.8014. 

6114.30.3044.  6114.30.3054. 

6203.43.2010.  6203.432090. 

6203.49.1010.  6203.49.1090. 

6204.63.1510.  6204.69.1010. 

6210.10.9010.  6211.33.0010. 

621 1 .33.001 7  and  621 1 .43.001 0. 
659-H— Only  HTS  nunters  6502.00.9030. 

6504.00.9015.  6504.00.9060, 

6505.90.5090.  6505.90.6090, 

6505.90.7090  and  6505.90.8090. 
659-0— All  HTS  numbers  except  those  In 

Categories  659-C  and  659-H. 
670-L— Only   HTS   numbers  4202.12.8030. 

4202.12.8070.  4202.92.3020. 

4202.92.3030  and  4202.92.9025. 
670-O— All  HTS  numbers  except  those*  In 

Category  670-4_ 
Merged  Catsgory 
331/631 
333^34 
338/339 
340/640 
341/641 
342/642 
347/348 
351/651 
352/652 
359-C/659-C 
359-0/659-0 
445/446 
638/639 
645/646 
647/648 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  95-20094  Filed  8-14-95;  8:45  am] 
■UMQCOOC  36ie-Ofl-F 


Temporary  Ex«ni|>tfon  of  "Fashion 
Samples"  From  Visa  artd  Quote 
Raqulremants 

August  9. 1995. 

AQENCY:  ComiBittee  for  the 

Implementation  ot  Textiie  Afreraaents 

(OTA). 

ACTION:  Issiuag  •  ^UrActive  te  Ike 

CommissioBor  ef  Cmta—  exenpting 

"{ashioQ  samj^es"  kmm  visa  and  ^piota 

lequiraments  lor  •  llMae-aeadi  trial 

pwiod. 


EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Fennessy,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPt.EMENTARy  INFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiuul  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Effective  on  September  1. 1995.  textile 
and  apparel  articles  described  as 
"fashion  samples"  which  are  produced 
or  manufactiued  in  various  cotmtries 
and  entered  into  the  United  States  for 
consumption  shall  be  exempt  from  visa 
and  quota  requirements  for  a  three- 
month  trial  period,  beginning  on 
September  1, 1995  and  extending 
through  November  30, 1995. 

The  term  "fashion  samples"  is  limited 
to  wearing  apparel  and  other  textile 
articles  purchased  at  retail  and  not 
imported  in  multiple  units,  i.e.,  no  more 
than  a  single  article  in  a  particular  style 
and/or  color.  These  shipments  must  not 
be  greater  than  twenty-four  (24)  pieces 
and  must  accompany  a  retiuning  buyer. 
Mail  and  cargo  shipments  would  not  be 
eligible  for  treatment  as  "fashion 
samples." 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatiaii  of  Textile 
Agreements 

August  9, 1995. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement?.  This  directive  also 
amends,  but  does  not  cancel,  all  visa 
requirements  for  all  countries  for  which  visa 
arrangements  are  in  place  with  the  United 
States. 

Effective  on  September  1, 1995,  far  a  three- 
month  trial  period,  you  are  directed  to  no 
longer  require  a  visa  for  textile  and  apparel 
articles  described  as  "foshion  samples" 
which  are  produced  or  manufactured  in 
various  countries  and  entered  into  the  United 
States  for  consumption  during  the  period 
beginning  on  September  1, 1995  and 
extending  through  November  30, 1995.  Also 
for  the  period  September  1, 1995  through 
November  30, 1995,  these  textile  and  apparel 
articles  shall  not  be  subject  to  existing  quota. 

These  textile  and  apparel  items,  frequently 
called  buyers  "fashion  samples"  are  limited 
to  textile  and  apparel  items  purchased  at 
retail.  The  "fashion  samples"  must 
accompany  a  buyer  returning  to  the  United 
States,  must  not  be  more  than  a  single  article 
in  a  particular  style  or  color  and  must  not 
■Mceed  man  than  24  pieces  total.  Mail  and 


cargo  shipments  would  not  be  eligible  for 
treatment  as  "feishion  samples." 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisipns  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-20093  Filed  8-14-95;  8:45  am) 

BILUNQ  CODE  SSIO-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  Ust  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  wth  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Air  Force  Materiel  Command 

Mr.  Blaise  J.  Durante 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-20082  Filed  8-14-95;  8:45  am] 

BiLUNO  CODE  WIO-OI-M 


Department  of  the  Army 

Meeting  of  the  industry/Government 
WorWng  Group  for  Performance 
Criteria  of  Military  Clothing  and 
Equipment 

AGENCY:  U.S.  Army  Soldier  Systems 

Command,  DOD. 

ACTION:  Meeting  announcement. 

SUMMARY:  The  Industry/Government 
Working  Group  for  Performance  Criteria 
of  MiUtary  Clothing  and  Equipment  will 
meet  on  Tuesday,  29  August  1995  at  the 
Soldier  Systems  Command,  Natick 
Research,  Development  and  Engineering 
Center,  Natick,  MA.  The  meeting  will  be 
devoted  to  Comfort.  Durability,  and 
Protection  Performance  Criteria 
subgroup  activities. 

Tne  purpose  of  the  Industry/ 
Government  Working  Group  is  to 
identify  performance  criteria  and  test 
methodology  that  will  be  used  to 
measure  comfort,  durability,  and 
protection  performance  of  military 
clothing  and  individual  equipment.  The 
U.S.  Army  is  interested  in  consumer 
and  mariwt  research  data  in  the  areas  ai 
comfort,  durability,  and  fUaw  resistance 
of  fabrics,  clotiuAg  and  equipraeat,  aa 
well  as  rested  test  laethodt,  stttadanb. 
specificatieas,  or  handbooks. 


>.peN  nwTww  wronwATieN  omtact: 
Carale  A.  Faria,  Textile  Technologiat.  at 
(508)  §51-5460. 
Gngaiy  B.  Sbewailtr, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc  95-2t}059  Filed  8-14-95;  8:45  am] 
MLUNQ  COK  sna-oa-H 


Department  of  the  Navy 

Notice  of  Availability  ef  the  Draft 
EnvlrenreentBl  Impact  Statement  for 
the  Disposal  of  Decommissioned, 
Defualed  Cruiser,  Ohio  Class,  and  Los 
Angeles  Class  Naval  Reactor  Plants 

summary:  Pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969  [42 
U.S.C  4321  et  seq.]  and  in  accordance 
with  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Puts  1500-1508),  the  Department 
of  tbe  Navy  has  prepared  and  filed  with 
the  U.S.  Environm«ital  Protection 
Agency  the  Draft  Environmeatal  Impact 
Statement  for  disposal  of  reactor  plants 
from  U.S.  Navy  cruisers,  OHIO  Class 
submarines  and  LOS  ANGELES  Class 
submarines.  The  Department  of  Energy 
is  participating  as  a  cooperating  agency 
and  may  adopt  the  Environmental 
Impact  Statement,  if  appropriate,  to 
fulfill  its  environmental  review 
obUeations  imder  NEPA. 

The  Department  of  the  Navy  invites 
public  comments  on  the  Draft 
Environmental  Impact  Statement  and 
wiU  hold  public  hearings  on  the 
dociunent. 

DATES:  The  pubUc  comment  period  for 
the  Draft  Environmental  Impact 
Statement  ends  on  October  10, 1995. 
Written  comments  regarding  the 
dociunent  should  be  postmarked  by  this 
date  to  ensure  consideration  in 
preparation  of  the  Final  Environmental 
Impact  Statement.  Comments  sent  after 
that  date  will  be  considered  to  the 
extent  practicable.  Foiu  public  hearings 
(which  will  also  serve  as  informational 
meetings),  will  be  held  on  the  Draft 
Environmental  Impact  Statement: 
September  18  in  Bremerton, 
Washington;  September  19  in  Portland, 
Oregon;  September  20  in  Seattle, 
Washington;  and  September  21  in 
Richland,  Washington.  Locations  for 
these  meetings  are  identified  below. 
ADDRESSES:  Addresses  for  the  public 
meeting  locations  are  provided  below. 
Written  comments  on  the  Draft 
Environmental  Impact  Statement, 
requests  for  copies  of  the  document,  and 
requests  for  further  information  should 
be  directed  to  Mr.  John  Gordon  (Code 
1160  ,  Puget  Sound  Naval  Shipyard, 


1400  Fnragut  Avenue,  Bremertaa, 
Washingten  98314-5001,  tel^one 
(36(^76-7111. 

SUPPLGMBfTARV  HffORMAnMl: 


conoidfed  duriBg  pnparation  of  the 
EhvA  Eavinicunental  Impart  St^ement. 


Scope  •ftbeBraA 

The  Draft  Environmental  Impact 
Statement  analyzes  the  alternative  ways 
for  disposing  of  decommissioned, 
defueled,  reactor  compartments  from 
U.S!  Navy  nuclear-powered  cruisers 
(BAINBRIDGE,  TRUXTUN,  LONG 
BEACH.  CALIFORNL\  Class  and 
VIRGINIA  Class)  and  submarines  (LOS 
ANGELES  and  OHIO  Classes).  The  total 
number  of  reactor  compartments  in 
these  classes  is  expected  to  be 
approximately  100.  A  disposal  method 
for  the  defueled  reactor  compartment  is 
needed  when  a  nuclear-powered  ship 
no  longer  has  sufficient  military  value  to 
justify  its  continued  maintenance,  (» it 
is  no  longer  needed.  For  disposal,  the 
ship  can  be:  (1)  placed  in  protective 
storage  for  an  extended  period  followed 
by  permanent  disposal  or  recycling;  cx- 
(2)  prepared  for  permanent  disposal  or 
recycling. 

The  alternatives  examined  in  detail  in 
the  Draft  Environmental  Impact 
Statement  are  the  preferred  alternative — 
land  burial  of  the  entire  defueled  reactor 
compartment  at  the  Department  of 
Energy  Low-Level  Waste  Burial  Grounds 
at  Hanford,  Washington;  the  no  action 
alternative — protective  waterbome 
storage  for  an  indefinite  period;  disposal 
and  reuse  of  subdivided  portions  of  the 
reactor  compartments;  and  indefinite 
storage  above  ground  at  Hanford. 

Several  other  alternatives  are 
examined  in  limited  detail.  These 
alternatives  include  sea  disposal;  land 
disposal  of  entire  reactor  compartments 
at  other  sites;  and  permanent  above 
ground  disposal  of  entire  defueled 
reactor  compartments  at  Hanford. 

Public  Scoping  Process 

On  February  24. 1994  the  Department 
of  the  Navy  published  a  Notice  of  Intent 
(59  FR  8915)  to  prepare  an 
Environmental  Impact  Statement  for 
Disposal  of  Decommissioned,  Defueled 
Cruiser  OHIO,  and  LOS  ANGELES  Class 
Naval  Reactor  Plants.  Subsequently,  the 
Navy  held  five  public  scoping  meetings 
at  the  following  locations: 
Bremerton.  Washington,  March  10. 

1994; 
Richland.  Washington.  March  11. 1994; 
Olympia.  Washington.  March  12. 1994; 
Portland.  Oregon,  March  15. 1994;  and 
Portsmouth,  Virginia,  March  17, 1994. 

The  Navy  received  oral  and  written 
comments  fiY>m  individuals  «nd 
organizations  diuing  the  scoping 
process.  All  of  those  comments  were 


Navy  iMcler  piaats  cwuttucted  prior 
to  tlie  USS  LOS  ANGELES  (SSN  688) 
(referred  to  as  pre-LOS  ANGELES  Class 
submarines)  share  many  common 
design  characteristics  with  reactor 
plants  from  cruisers,  OHIO  Class 
sulxnarines  and  LOS  ANGELES  Class 
submarines.  Pre-LOS  ANGELES  Class 
submarine  reactor  compartments  are 
cturently  being  disposed  of  at  the 
Department  of  Energy  Hanford  Site  in 
Eastern  Washington  by  the  Puget  Sound 
Naval  Shipyard  in  Bremerton, 
Washington,  consistent  with  die 
Secretary  of  the  Navy's  1984  Record  of 
Decision  on  disposal  of 
decommissioned,  defueled  Naval 
submarine  reactor  plants.  This  method 
of  disposal  is  the  preferred  alternative 
for  disposal  of  reactor  compartments 
from  crviisers,  OHIO  Class  submarines 
and  LOS  ANGELES  Class  submarines 
because  it  has  miniBMl  environmental 
impacts  and  appears  to  be  preferable 
from  an  environmental  standpoint  to 
other  alternatives. 

Except  for  sea  disposal,  no  new 
legislation  or  Congressional  action 
would  be  required  to  implement  any  of 
these  alternatives.  In  all  of  the 
alternatives  considered  in  the  Draft 
Environmental  Impact  Statement  there 
would  be  no  spent  nuclear  fuel  left  in 
the  reactor  compartments;  all  the  spent 
nuclear  fuel  would  \)e  removed  before 
disposal.  Management  of  the  naval 
spent  nuclear  fuel  has  been  addressed  in 
a  separate  Department  of  Energy 
Environmental  Impact  Statement. 
Nevertheless,  there  would  be  some  other 
radioactive  materials  left  within  the 
reactor  compartments,  and  the  Draft 
Environmental  Impact  Statement 
evaluates  disposal  of  these  residued 
materials.  Tjrpes  of  U.S.  Navy  nuclear- 
powered  ships  that  are  not  expected  to 
be  deconunissioned  in  the  next  20  years 
(e.g.,  aircraft  carriers,  SEA  WOLF  Class 
submarines)  are  not  included  in  the 
Draft  Environmental  Impact  Statement. 

Availability  of  the  Draft  Environmental 
Impact  Statement 

The  Draft  Environmental  Impact 
Statement  has  been  distributed  to 
various  federal,  state,  and  local 
government  agencies,  tribes,  elected 
officials,  and  special  interest  groups. 
Requests  for  copies  of  the  Draft 
Environmental  Impact  Statement  should 
be  directed  to  the  address  Usted  above. 
In  addition,  copies  of  the  Draft 
Environmental  Impact  Statement  and 
comments  received  during  scoping  are 
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also  available  for  public  inspection  in 
the  following  libraries: 

Kitsap  County  Public  Library,  Main 
Branch,  1301  Sylvan  Way,  Bremerton, 
Washington,  (360)377-7601 

Public  Reading  Room  for  U.S. 
Department  of  Energy,  Richland 
Operations  OfBce,  Washington  State 
University,  Tri-Qties,  100  Sprout 
Road,  Room  130  West,  Richland, 
Washington,  (509)376-8583 

Suzallo  Library.  University  of 
Washington,  Seattle,  Washington. 
(206)543-9158 

Multnomah  Coimty  Library,  801 
Southwest  10th  Avenue,  Portland, 
Oregon,  (503)248-5234 

Infonturtion  Meetings  and  Public 
Hearings 

The  Department  of  the  Navy  will  hold 
public  hearings  to  inform  the  public  of 
the  Draft  Environmental  Impact 
Statement  and  to  solicit  comments. 
Hearings  will  be  held  at  the  following 
locations: 

September  18, 1995,  7  pm-10  pm 

Bremerton,  Washington,  Bremerton 
High  School,  Performing  Arts 
Center,  1500  13th  St. 

September  19, 1995,  7  pm-10  pm 

Portland,  Oregon,  Red  Lion  Inn, 
Jantzen  Beach,  909  N.  Hayden 
Island  Dr. 

September  20, 1995,  7  pm-10  pm 

Seattle,  Washingtcm,  H.M.  Jackson 
Fed.  Bldg,  915  2nd  Ave. 

September  21, 1995,  7  pm-10  pm 

Richland,  Washington,  Shiloh  Inn, 
Riversbore  (O'Callahan's),  50 
Comstock 

The  hearings  will  be  conducted  by  the 
Navy.  Federal,  state,  tribal  and  local 
agencies  and  interested  parties  are 
invited  to  attend  or  be  represented  at  the 
hearings.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record.  Equal  weight  will  be  given  to 
both  oral  and  written  comments. 

Deted:  August  3. 1995. 
Michael  A.  Waters, 

LCDR.JAGC.  USN.  Federal  R^fster  Liaison 

Officer. 

[PR  Doc  95-20083  Filed  8-14-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP95-6S2-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authortntlon 

August  9, 1995. 

Take  notice  that  on  July  31, 1995, 
Eastern  Shore  Natiual  Gas  Company 
(Eastern  Shore),  P.O.  Box  1769,  Dover, 
Delaware  19903,  nled  in  Docket  No. 
CP95-652-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  lot  authorization  to  construct 
and  operate  new  delivery  point  facilities 
for  service  to  Delaware  Division  of 
Chesapeake  UtiUties  Corporation 
(Delaware  Division),  an  existing 
customer,  in  New  Castle  County, 
Delaware,  imder  Eastern  Shore's  blanket 
certificate  issued  in  Docket  No.  CP83- 
40-000  pursuant  to  Section  7  of  the 
Natiu^  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

aasXem.  Shore  proposes  to  install  a 
meter  and  appurtenant  equipment  and 
.  approximately  200  feet  of  4-inch  service 
line  to  comprise  the  Armstrong  Comer 
delivery  point.  It  is  stated  that  Eastern 
Shore  would  use  the  delivery  point  for 
the  deUvery  on  a  firm  basis  of 
approximately  1,084  Mcf  of  gas  on  a 
peak  day  to  Etelaware  Division  and 
approximately  127,730  Mcf  on  an 
annual  basis:  It  is  further  stated  that  the 
voliunes  to  be  delivered  would  not 
exceed  Delaware  Division's  ciurently 
authorized  firm  entitlement  firom 
Eastern  Shore.  It  is  explained  that  the 
construction  cost  would  be  paid  by 
Delaware  Division.  Eastern  Shore  states 
that  construction  of  the  delivery  point 
would  not  affect  its  peak  day  or  annual 
deliveries  to  other  firm  customers.  It  is 
asserted  that  Eastern  Shore's  tariff  does 
not  prohibit  the  addition  of  delivery 
points  on  behalf  of  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  sJter  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiiral  Gais  Act. 
Liawood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  95-20088  Filed  8-14-95;  8:45  am] 
MLUNO  COM  SnT-OI-M 

[Docket  No.  CP*fr-«55-000] 

Northwest  PIpeHne  Corporation:  Notice 
of  Request  Under  Blanket 
Authorization 

August  9, 1995.  % 

Take  notice  that  on  August  1, 1995. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
Qty,  Utah  84108,  filed  a  request  with 
the  Commission  in  E>ocket  No.  CP95- 
655-000  pursuant  to  Sections  157.205, 
157.211  and  lS7.216(b)  of  the 
Commission's  Regulations  imder  the 
Nat\u«l  Gas  Act  (NGA)  for  permission 
to,  authorized  in  blanket  certificate 
issued  in  Docket  No.  CP82-433-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  remove  and 
retire  two  existing  8-inch  regulators  and 
appurtenances  at  the  North  Seattle 
Meter  Station  (Meter  Station)  in 
Smohomish  County,  Washington,  at  the 
request  of  Washington  Natural  Gas 
Company  (Washington  Natural). 
Northwest  further  proposes  to  construct 
and  operate  appurtenant  replacement 
facilities  at  the  Meter  Station  which 
would  accommodate  a  higher  delivery 
pressure  and  additional  delivery 
capacity.  Northwest  states  that  the 
removal  of  the  regulators  will  change 
the  design  capacity  of  the  Meter  Station 
from  117,500  Dth  per  day  at  the  260  psig 
to  approximately  165,000  EHh  per  day  at 
a  minimum  of  500  psig,  with  higher 
capacities  and  pressures.  The  estimated 
cost  of  the  proposed  faciUty  upgrade 
would  be  approximately  $75,646  which 
would  be  reimbursed  by  Washington 
Natiual. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
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for  filing  a  protest.  If  a  protest  is  filed 
and  not  wiUidrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  95-20087  Filed  8-14-95;  8:45  amj 
BILUNG  CODE  CTir-OI-M 


[Docket  No.  RP95-295-002] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Application  for  Special  Permission  to 
Withdraw  Suspended  Tariff  Sheets 

August  9, 1995. 

Take  notice  that  on  August  4, 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  an  application  for 
special  permission  to  vdthdraw  the 
tariff  sheets  suspended  in  this  docket. 

Koch  Gateway  states  that  after 
evaluating  prospective  surcharges  as  an 
alternative  to  the  direct  bill  recovery 
mechanism,  Koch  Gateway  intends  to 
sulnnit  a  new  filing  proposing 
prospective  siucharges  as  the  recovery 
mechanism  for  the  balance  of  its 
Account  No.  191.  Because  Koch 
Gateway's  ciurent  transportation 
customers  will  be  subject  to  these 
proposed  siucharges  and  were  not 
subject  to  the  direct  bill  mechanism 
filed  in  this  docket,  Koch  Gateway 
believes  that  administratively,  it  would 
be  more  efficient,  and  would  be  in  the 
best  interest  of  all  interested  parties,  to 
file  the  proposed  surcharges  under  a 
new  docket  niunber.  Therefore,  Koch 
Gateway  requests  the  Commission's 
special  permissioi>  to  withdraw  the 
direct  bill  filing  in  this  docket. 

Koch  Gateway  states  that  copies  of  its 
appUcation  are  being  served  upon  each 
pereon  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
appUcation  should  file  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
August  16, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  - 
protestants  parties  to  the  proceedings. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-20086  Filed  8-11-95:  8:45  am] 

BIUJNG  CODE  6717-01-M 

[Docket  No.  RP95-396-0001 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing  of  Stipulation  and  Agreement 

August  9, 1995. 

Take  notice  that  on  July  25, 1995. 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602,  submitted  a 
Stipulation  and  Agreement  as 
settlement  of  certain  system  operations 
and  tariff-related  matters  at  issue  in 
Tennessee's  Docket  Nos.  RP95-63, 
RP95-88  and  RP95-112. 

Tennessee  states  that  copies  of  the 
stipulation  and  agreement  have  been 
served  to  Tennessee's  customers, 
affected  parties  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  file  comments 
on  the  stipulation  and  agreement  should 
file  with  ihe  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426  in 
accordance  with  Rule  602(f)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procediue.  All  comments  should  be 
filed  in  Docket  No.  RP95-396-000  on  or 
before  August  14, 1995.  Reply 
comments  must  be  filed  on  or  before 
August  24, 1995. 
Lintvood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-20085  Filed  8-14-95;  8:45  amj 
BtLUNQ  CODE  a717-01-M 

[Docket  No.  RP95^1 5-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  9, 1995. 

Take  notice  that  on  August  7, 1995, 
East  Tennessee  Natiu^  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volvune  No.  1,  the  following 
sheet  with  a  proposed  effective  date  of 
July  1, 1995: 

Fourth  Revised  Sheet  No.  4 

East  Tennessee  states  that  it  is  making 
this  filing  piu^uant  to  its  Rate  Schedule 
LMS-MA,  Section  1.5  which  requires 
East  Tennessee  to  reflect  in  its  no- 
notice,  Daily  Demand  Service  (DDS) 
rates  changes  in  the  Daily  Demand 
Service  rates  of  its  upstream  transporter. 


Tennessee  Gas  Pipeline  Company 
(Tennessee).  East  Tennessee  further 
states  that  consistent  with  that  language. 
East  Tennessee  seeks  to  revise  its  Daily 
Variance  Charge.  The  revised  tariff  sheet 
reflects  the  decrease  in  Tennessee's  Rate 
Schedule  LMS-^vlA  Daily  Demand 
Service  and  Daily  Variance  Charge  rates 
piusuant  to  Tennessee's  implementation 
of  its  motion  rates  in  Docket  No.  RP95- 
112. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  SUeet,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  16, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-20084  Filed  8-14-95:  8:45  am] 
BILUNQ  CODE  1717-01-M 

[Docket  No.  EQ95-72-000,  et  ai.] 

El  Services  Colombia,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  9, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Services  Colombia 

(Docket  No.  EG95-72-000] 

On  August  2, 1995,  EI  Services 
Colombia  ("EI  Colombia"),  c/o  Energy 
Initiatives,  Inc.,  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054,  filed 
with  the  Federal  Energy  Regidatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

According  to  its  appUcation,  EI 
Colombia,  a  Colombian  corporation,  was 
formed  to  operate  and  maintain  a  gas 
fired  electric  generating  facility  with  a 
capacity  of  up  to  980  MW  to  be  located 
in  Soledad  near  Barranquilla,  Colombia 
(the  "FaciUty").  The  AppUcant  states 
that  it  intends  to  operate  the  FaciUty 
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pursuant  to  an  operation  and 
maintenance  agreement  with  the 
Facility's  owner,  Tennobarranquilla 
S.A..  Empresa  de  Servidos  Publicos 
("TEBSA"),  a  Colombian  corporation. 
All  of  the  Facility's  electricity  wall  be 
sold  at  wholesale  to  Corporadon 
Electrica  de  la  Costa  Atlantica,  a 
Colombian  entity. 

Comment  date:  August  28,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

2.  Guaracachi  America,  Inc. 

(Docket  No.  EG95-73-000] 

On  August  4, 1995.  Guaracachi 
America,  Inc.  ("Applicant"),  c/o  Energy 
Initiatives,  Inc.,  One  Upper  Pond  Road, 
Parsippany,  NJ  07054-1050,  filed  a 
request  for  a  determination  by  the 
Conunission,  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations, 
that  Applicant  is  an  exempt  wholesale 
generator.  Applicant  states  that  all 
communications  regarding  this 
application  should  be  addressed  to: 
Michael  B.  Ban,  Esq.,  Hunton  & 
Williams,  2000  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20006. 

Applicant  states  that  it  is  a  Delaware 
corporation  whose  sole  business 
purpose  is  to  acquire  and  own  capital 
stock  in  Empresa  Guaracachi,  S.A. 
("Empresa  Guaracachi"),  a  Bolivian 
company  which  owns  and  operates 
electric  generating  fadlities  in  the 
Republic  of  Bolivia.  Applicant  states 
that  upon  Applicant's  acquisition  of 
capital  stock  in  Empresa  Guaracachi, 
Applicant  will  indirectly  own  and 
operate  the  electric  generating  facilities 
owned  by  Empresa  Guaracachi  within 
the  meaning  of  Section  32(a)(1)  of 
PUHCA.  Empresa  Guaracachi  is  a 
Bolivian  corporation  which  owns  and 
operates  electric  generating  fadlities  in 
the  Republic  of  Bolivia.  Empresa 
Guaracachi  was  one  of  the  three 
generating  companies  formed  by  the 
Government  of  Bolivia  through  the  spin 
off  of  the  prindpal  generating  assets  of 
Empresa  Nacional  de  Electricedad  S.A. 
("ENDE"),  the  Bolivian  government 
owned  electric  company,  as  part  of  the 
capitalization  of  ENDE  pursuant  to  the 
Capitalization  Law  No.  1544,  which  was 
passed  by  the  BoUvian  Congress  on 
March  21, 1994. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conmiission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


3.  Enron  Power  Marketing,  Inc. 

(Docket  No.  ER94-24-0091 

Take  notice  that  on  July  31. 1995. 
Enron  Power  Marketing,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  December  2, 1993,  letter- 
order  in  Docket  No.  ER94-24-000. 
Copies  of  Enron  Power  Marketing,  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

4.  North  American  Energy 
Conservation,  Inc. 

[Docket  No.  ER94-1S2-006] 

Take  notice  that  on  July  31, 1995, 
North  American  Energy  Conservation, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  February  10,  1994, 
order  in  Docket  No.  ER94-152-000. 
Copies  of  North  American  Energy 
Conservation  Inc's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

5.  Rainbow  Energy  Marketing 
Corporation 

[Docket  No.  ER94-1061-005) 

Take  notice  that  on  August  1, 1995. 
Rainbow  Energy  Marketing  Corporation 
filed  certain  information  as  required  by 
the  Commission's  June  10,  1994,  order 
in  Docket  No.  ER94-1061-000.  Copies 
of  Rainbow  Marketing  Corporation's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

6.  Direct  Electric,  Inc. 

[Docket  No.  ER94-1161-0051 

Take  notice  that  on  August  2, 1995. 
Direct  Electric,  Inc.  filed  certain 
information  as  required  by  the 
Conunission's  July  18, 1994,  order  in 
Docket  No.  ER94-1161-000.  Copies  of 
Direct  Electric  Inc's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

7.  CC  Pace  Energy  Services 

[Docket  No.  ER94-1181-004J 

Take  notice  tiiat  on  July  26. 1995.  C.C. 
Pace  Energy  Services,  filed  certain 
information  as  required  by  the 
Commission's  July  25, 1994,  letter-order 
in  Docket  No.  ER94-1 181-000.  Copies 
of  C.C.  Pace  Energy  Services's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

8.  MidCon  Power  Services  Corp.  Inc. 

[Docket  No.  ER94-1329-004J 

Take  notice  that  ou  July  28, 1995, 
MidCon  Power  Services  Corp.  (MidCon) 
filed  certain  information  as  required  by 
the  Commission's  August  11, 1994, 
order  in  Docket  No.  ER94-1329-000. 


Copies  of  MidCon 's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

9.  Coastal  Electric  Services  Company 

[Docket  No.  ER94-145(M)06| 

Take  notice  that  on  July  31, 1995. 
Coastal  Electric  Services  Company  filed 
certain  information  as  required  by  the 
Commission's  September  29, 1994, 
order  in  Docket  No.  ER94-1450-000. 
Copies  of  Coastal  Electric  Services 
Company's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

10.  Tennessee  Power  Company 

[Docket  No.  ER95-581-O011 

Take  notice  that  on  July  21. 1995, 
Tennessee  Power  Company  filed  certain 
information  as  required  by  the 
Commission's  April  28, 1995,  order  in 
Docket  No.  ER95-581-000.  Copies  of 
Tennessee  Power  Company's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

11.  Sierra  Pacific  Power  Company 

[Docket  No.  ER9S-105»-O00] 

Take  notice  that  on  July  7, 1995, 
Sierra  Pacific  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

[Docket  No.  ER95-1092-OOOI 

Take  notice  that  on  August  4, 1995, 
Commonwealth  Edison  Company 
(ComEd)  amended  the  filing  made 
earlier  in  this  proceeding  to  submit 
Service  Agreements,  establishing  Enron 
Power  Marketing,  Incr  (Enron),  and 
Wisconsin  Power  &  Light  Company 
(WP&L),  as  customers  imder  the  terms 
of  ComEd 's  Transmission  Service  tariff 
FTD-1  Tariff).  The  Commission  has 
previously  designated  the  FTS-1  Tariff 
as  FERC  Electiic  Tariff,  Original  Volume 
No.  4. 

ComEd  requests  an  effective  date  of 
July  7, 1995,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Enron,  WP&L  and  the 
Illinois  Commerce  Commission. 

Comment  date:  August  24, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

[Docket  No.  ER95-1210-000) 

Take  notice  that  on  July  21. 1995. 
Arizona  PubUc  Service  Company 


tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  24, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER95-1450-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
July  31. 1995,  tendered  for  filing  an 
Electric  Service  Agreement  between 
itself  and  Upper  Peninsula  Power 
Company  (UPPCo).  The  Electric  Service 
Agreement  provides  for  service  imder 
Wisconsin  Electric's  Coordination  Sales 
Tariff  (CST). 

Wisconsin  Electric  requests  waiver  of 
the  Commission's  notice  requirements 
and  requests  an  effective  date  of  July  17, 
1995  in  order  to  facilitate  economic 
transactions  under  the  CTS.  Copies  of 
the  filing  have  been  served  on  UPPCo, 
the  PubUc  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  August  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1451-0001 

Take  notice  that  Northeast  UtiUties 
Service  Company  (NUSCO)  on  July  31, 
1995,  tendered  for  filing  a  Service 
Agreement  and  a  Certificate  of 
Concurrence  with  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  imder  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  MMWEC. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on 
September  1, 1995. 

Comment  date:  August  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  95-20140  Filed  fr-14-95;  8:45  am] 

BILUNQ  COOE  6717-01-P 


Federal  Energy  Regulatory 
Commission 

\PoekBt  No.  CP91-2206-010.  et  al.] 

Tennessee  Gas  Pipeline  Company,  et 
al.;  Natural  Gas  Certificate  Rllngs 

August  8,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP91-2206-0101 

Take  notice  that  on  August  3,  1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas,  77252,  filed  an  abbreviated 
application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act,  15 
U.S.C.  §  717f(b).  (c),  and  18  CFR  Part 
157,  for  authorization  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  to  Tennessee  in  this 
proceeding  on  May  20, 1992  and  June 
30,  1992  (the  Elgen  Certificate). 

Tennessee  requests  the  Commission 
to:  (1)  grant  abandonment  of  certain  firm 
natural  gas  transportaUon  service 
provided  for  Pepper^U  Power  Assodates 
Limited  Partnership  (Pepperell),  under  a 
November  1, 1992  firm  natural  gas 
transportation  agreement  between 
Pepperell  and  Tennessee,  Termessee's 
Rate  Schedule  NET  (the  NET  Contiact), 
and  the  Elgen  Certificate;  and  (2)  permit 
Commonwealth  Gas  Company 
(Commonwealth)  to  assume  this 
transportation  service  by  substituting 
Commonwealth  in  place  of  Pepperell 
imder  the  NET  Contract  and  the  Elgen 
Certificate. 

Comment  date:  August  29, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Southern  Natural  Gas  Company 

(Docket  No.  CP95-83-O01] 

Take  notice  that  on  August  4, 1995, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  filed  in  Docket 
No.  CP95-83-001  a  petition  to  amend 
the  order  issued  March  17, 1995,  in 
Docket  No.  CP95-83-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  to 
abandon  by  sale  the  4.8-mile  Corinne 
Field  Pipeline  instead  of  in  place  as 
authorized  by  the  March  17, 1995, 


order,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  order  issued  March  17, 1995, 
Southern  was  authorized  to  abandon  by 
sale  the  Black  Warrior  Pipeline  to 
Geodyne  Gas  Company  (Geodyne). 
abandon  in  place  the  Corinne  Field 
Pipeline  and  abandon  by  removal  two 
field  compressors  and  a  measuring  and 
receiving  station. 

Southern  requests  amendment  of  the 
March  17, 1995  order  so  as  to  abandon 
by  sale  the  Coriime  Field  Pii>eline  to 
Geodyne.  Southern  states  that  the 
Corinne  Field  Pipeline  extends  from 
Milepost  4.45  on  the  Black  Warrior 
Pipeline  in  Monroe  County,  Mississippi, 
to  an  interconnection  with  Southern's 
Muldon  Pipeline  in  Monroe  County, 
Mississippi.  Southern  also  states  that  it 
v»rill  remove  the  Corinne  Field  receiving 
station  for  which  it  received 
abandonment  authorization  under  the 
March  17,  1995,  order,  and  install  it  at 
the  interconnection  of  the  Corinne  Field 
Pipeline  and  Southern's  30-inch 
Muldon  Pi{>eline  near  Milepost  35.311 
as  an  eligible  facility  under  its  Part  157. 
Subpart  F  blanket  certificate. 

Comment  date:  August  19, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP95-659-000) 

Take  notice  that  on  August  2, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
659-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for 
deliveries  of  natural  gas  to  an  existing 
customer,  Bolivar  Gas  Department 
(Bolivar),  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

'Tennessee  proposes  to  install  a  3-inch 
hot  tap  assembly  and  electronic  gas 
measurement  (EGM)  equipment  in  order 
to  provide  a  delivery  point  to  Bolivar  on 
its  system  at  M.P.  72  -  4+7.61  located  in 
McNairy  County,  Tennessee.  The  hot 
tap  assembly  would  be  installed  on 
Tennessee's  existing  right-of-way  and 
the  EGM  would  be  located  on  an 
adjacent  site  provided  by  Bolivar. 
Tennessee  states  that  the  total  cost  of 
the  new  facilities  would  be  $38,820  and 
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that  Tennessee  would  be  reimbursed 
100%  for  the  cost  of  these  facilities. 

Tennessee  would  deliver  up  to  6,575 
Dth  per  day  to  Bolivar  at  this  new 
delivery  point.  Tennessee  states  that  it 
does  not  propose  to  increase  the 
maximum  contract  quantity  under  an 
existing  FT-GS  contract  with  Bolivar 
and  that  there  would  be  no  impact  on 
Tennessee's  peak  day  or  annual 
deliveries  as  a  result  of  estabUshing  this 
delivery  point. 

Comment  date:  September  22, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
CorpiMration 

[Docket  No.  CP95-665-000J 

Take  notice  that  on  August  4, 1995, 
Colimibia  Gas  Transmission  Corporation 
(Coliunbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston.  West  Virginia  25314, 
filed  in  Docket  No.  CP95-665-000  a 
request  pursuant  to  Sections  157.205, 
157.211  ad  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211  and  157.212) 
for  authorization  to  construct  and 
operate  a  new  point  of  dehveiy  to 
Baltimore  Gas  &  Electric  Company 
(6GE),  in  Baltimore  Coimty,  Maryland, 
and  reassign  and  reduce  Maximum 
Daily  Delivery  Obligations  (MDDO's)  at 
another  existing  point  to  BGE,  under 
Coliunbia's  blankef^  certificate  issued  in 
Docket  No.  CP83-76-OO0  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"The  proposed  delivery  point  for  BGE 
would  be  used  to  provide  up  to  412  Dth/ 
Day  for  residential  service  to  serve 
Ediich  Manor,  a  new  subdivision. 
Colimibia  states  that  it  will  provide  the 
service  pursuant  to  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP86- 
240-000  and  that  the  transportation 
service  to  be  initially  provided  through 
the  new  point  of  delivery  will  be  firm 
service  provided  imder  Colimibia's  Rate 
Schedules  SST  or  FTS,  or  it  may  be 
provided  under  firm  capacity  released 
by  other  shippers. 

Columbia  states  that  BGE  has  not 
requested  an  increase  in  its  peak  day 
entitleiqents  in  conjimction  with  this 
request  for  a  new  point  of  defivery  and, 
therefore,  there  is  no  impact  on 
Colmnbia's  existing  peak  day 
obligations  to  its  customers  as  a  result 
of  the  construction  and  operation  of  the 
proposed  new  point  of  delivery. 
Columbia  states  that  BGE  agrees  to 
amend  its  existing  SST  Service 
Agreement  with  an  MDDO  increase  for 
Edrich  Manor  and  a  like  reduction  to 
the  granite  MDDO  by  412  Dth/Day. 


Colmnbia  states  that  the  estimated 
cost  to  establish  this  point  of  delivery 
will  be  approximately  $41,000,  plus 
gross-up  for  income  tax  purposes. 
Columbia  states  that  BGE  has  agreed  to 
reimburse  Colimibia  for  the  actual  cost. 

Columbia  states  that  it  will  comply 
with  all  of  the  enviromnental 
requirements  of  Section  157.206(d)  of 
the  Commission's  regulations  prior  to 
the  construction  of  any  fadUties. 

Comment  date:  September  22, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  didy 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  95-20089  Filed  &-14-95;  8:45  am] 

MLUNQ  CODE  tnT-OI-M 


Southeastern  Power  Administration 

[Rate  Ordw  No.  SEPA-34] 

Jim  Woodruff  Project 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 

action:  Notice. 

summary:  On  August  8, 1995,  the 
Deputy  Secretary,  U.  S.  Department  of 
Energy,  confirmed  and  approved,  on  an 
interim  basis.  Rate  Schedules  JW-l-E 
and  JW-2-B  for  the  Jim  Woodruff 
Project's  power.  The  rates  were 
approved  on  an  interim  basis  through 
September  19,  2000,  and  are  subject  to 
confirmation  and  approval  by  the 
Federal  Regulatory  Commission  on  a 
final  t>asis. 

DATES:  Approval  of  rates  on  an  interim 
basis  is  effective  September  20, 1995. 

FOR  FURTHER  INFORMATK3N  CONTACT:  E.  B. 

Crenshaw,  Acting  Assistant 
Administrator,  Finance  and  Marketing, 
Southeastern  Power  Administration, 
Department  of  Energy,  Samuel  Elbert 
Building,  Elberton,  Georgia  30635. 

8UPPI.EMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
(FERC)  by  Order  issued  September  6, 
1994,  in  Docket  No.  EF94-303 1-000, 
confirmed  and  approved  Wholesale 
Power  Rate  Schedule  JW-l-D  through 
September  19, 1995.  By  Order  issued 
July  16, 1991,  the  FERC  approved  Rate 
Schedule  JW-2-B  through  September 
19, 1995.  Rate  Schedule  JW-l-jE 
replaces  Rate  Schedule  JW-l-D.  Rate 
Schedule  JW-2-B  is  to  be  extended  to 
September  19,  2000. 
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Issued  in  WastiiQgton,  D.C,  August  8, 
1995. 

BiU  White, 

Deputy  Secretacy. 

Order  Confirming  and  Approving 
Power  Parts  on  an  Interim  basis 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  May  30.  1986,  51  FR  19744 
(May  30, 1986),  the  Secretary  of  Energy 
delegated  to  the  Administrator  the 
authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Under  Secretary  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  Administrator  imder 
the  delegation.  On  November  4, 1993, 
the  Secretary  of  Energy  issued 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  granting  the  Deputy 
Secretary  authority  to  confirm,  approve, 
and  place  into  effect  Southeastem's 
rates  on  an  interim  basis.  This  rate  order 
is  issued  by  the  Deputy  Secretary 
pursuant  to  said  notice. 

Background 

Power  bom  the  Jim  Woodruff  Project 
is  presently  sold  under  Wholesale 
Power  Rate  Schedules  JW-l-D  and  JW- 
2-B.  Rate  Schedule  JW-2-B  was 
approved  by  the  FERC  on  July  16, 1991, 
for  a  period  ending  September  19, 1995 
(56  FERC  62035).'  Rate  Schedule  JW-1- 
D  was  approved  by  the  FERC  on 
September  6, 1994,  (68  FERC  62216)  for 
a  period  ending  September  19, 1995.^ 

Public  Notice  and  Conunent 

Southeastern  prepared  a  Power 
Repayment  Study  dated  February  1995 
for  the  Jim  Woodruff  Project  which 


'  Rate  Schedate  IW-2-B  was  the  tate  for  non-&nn 
energy  sold  to  the  Florida  Power  Corporation. 

'Rate  Schedule  fW-l-D  was  the  modification  of 
pieferance  customer  nnn  power  rate  previously 
approved  by  FERC  to  remain  in  effect  through 
September  19, 1995.  The  previously  approved  rate 
would  have  increased  over  a  Hve-year  period  from 
$2.70  to  $5.94/kw  month  of  contract  demand  and 
ttom  B  mills  to  17.6  mills/kwh  of  associated  energy. 
The  Rate  Scbadui*  fW-l-D  approved  by  FERC  on 
September  6. 19M,  established  a  rate  of  S5.40/kw 
month  of  contnct  danand  and  16  mills  per  kwh  for 
associated  anwgjr  thiou^  September  19, 199S. 


showed  that  revenues  at  current  rates 
were  more  than  adequate  to  meet 
repayment  criteria,  with  a  reserve  of 
about  seven  percent.  On  February  7, 
1995,  by  Federal  Register  Notice  60  FR. 
7181,  Southeastern  proposed  to  extend 
the  current  Rate  Schedules  five  years,  to 
September  19,  2000.  The  Notice  also 
announced  a  Public  Information  and 
Comment  Forum  to  be  held  March  23, 
1995,  in  Tallahassee,  Florida,  with  a 
deadline  for  written  comments  of  May 
12. 1995.  The  Public  Information  and 
Comment  Forum  was  canceled  after  no 
interested  party  expressed  an  intention 
to  attend.  Southeastern  received  one 
written  comment  from  one  party 
representing  the  six  preference 
customers.  The  preference  customers 
requested  a  rate  reduction  of  about  five 
percent. 

Southeastern  prepared  a  revised 
repayment  study  with  the  requested 
reduction  to  preference  customers  in 
May  of  1995,  which  included  a  reserve 
of  about  two  and  one-half  percent. 
Southeastern  generally  includes  a 
reserve  of  one  to  three  percent  in  its 
rates.  Even  with  a  rate  reduction  of 
about  five  percent  to  preference 
customers,  the  repayment  study  meets 
repayment  criteria  with  a  reserve  of 
about  two  and  one-half  percent 
Southeastern  is  proposing  Rate 
Schedule  JW-1— E.  which  includes  the 
requested  reduction,  to  replace  Rate 
Schedule  JW-l-D.  Rate  Schedule  JW-1- 
E  establishes  a  charge  of  $5.13/kw/ 
month  for  capacity  and  15.2  mills/kwh 
for  energy.  Rate  Schedule  JW-2-B. 
which  is  a  formula  rate  to  Florida  Power 
Corporation,  is  to  be  extended.  Under 
this  rate,  Florida  Power  pays  60  percent 
of  their  avoided  fuel  cost,  these  rate 
schedules  are  to  be  in  effect  from 
September  20, 1995.  to  September  19, 
2000. 

Discussion 

System  Repayment 

An  examination  of  Southeastem's 
revised  system  power  repayment  study, 
prepared  in  May  1995,  for  the  Jim 
Woodruff  Project,  shows  that  writh  the 
proposed  rates,  all  system  power  costs 
are  paid  within  the  50-year  repayment 
period  required  by  existing  law  and 
DOE  Procedure  RA  6120.2.  The  Acting 
Administrator  of  Southeastern  has 
certified  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles. 

Enviionmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 


rate  adjustment  imder  consideration  and 
has  concluded  that,  because  the 
adjusted  rates  would  not  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969,  the  proposed  action  is  not  a  major 
Federal  action  for  which  preparation  of 
an  Environmental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  pubUc  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elberton,  Georgia  30635,  and  in  the 
Power  Marketing  Liaison  Office,  James 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.  C.  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confinnation  and  approval  on  a  final 
basis  for  a  period  beginning  September 
20, 1995,  and  ending  no  later  than 
September  19.  2000. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  September  20, 1995,  attached 
Wholesale  Power  Rate  Schedules  JW-1- 
E  and  JW-2-B.  The  rate  schedules  shall 
remain  in  effect  on  an  interim  basis 
through  September  19,  2000,  unless 
such  period  is  extended  or  until  the 
FERC  confirms  and  approves  them  or 
substitute  rate  schedilles  on  a  final 
basis. 

Issued  in  Washington,  D.C,  tkis  8th  day  of 
August. 
BiU  White, 
Deputy  Secretary. 

[FR  Doc.  95-20150  Filed  8-14-95;  8:45  am] 
BIUJNG  CODE  64S(M>1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coileclkwi 
Requirement  Submitted  te  0MB  for 
Review 

• 

August  10. 1995. 

The  Federal  Communications,  as  part 
of  its  continuing  effort  to  reduce 
paperworic  burden  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  coauBent  on  the 
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following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1980,  (44  U.S.C.  3507). 
Comments  concerning  the 
Commission's  need  for  this  information, 
the  accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
information  techniques  are  requested. 

Persons  wishing  to  comment  on  this 
information  collection  should  submit 
comments  on  or  before  September  22, 
1995. 

Direct  all  comments  to  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10236  NEOB,  Washington.  DC 
20503,  (202)  395-3561.  and  Dorothy 
Conway,  Federal  Communications, 
Room  234. 1919  M  St.,  NW., 
Washington,  DC  20554  or  via  internet  to 
dconway€>fcc.gov. 

For  additional  information  or  copies 
of  the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 
internet  at  dconway@fcc.gov.  Copies 
may  also  be  obtained  via  fax  by 
contacting  the  Commission's  Fax  on 
Demand  System.  To  obtain  fax  copies 
call  202-418-0177  firom  the  handset  on 
your  fax  machine,  and  enter  the 
dociunent  retrieval  number  indicated 
below,  when  prompted. 

The  FCC  is  proposing  to  revise  FCC 
Form  349  AppUcation  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station.  The 
revised  FCC  349  will  ehcit  information 
to  identify  the  nature  of  the  proptosed 
modification,  change  or  amendment 
being  made  by  the  FM  Translator/ 
Booster  application.  The  addition  of  this 
services  of  check  boxes  will  expedite 
processing  by  enabling  FCC  staff  to 
readily  identify  the  nature  of  the 
application  without  needing  to  contact 
the  appUcant.  This  revision  will  not 
impose  any  additional  biuden  on  the 
apphcants.  We  have  requested  that 
OMB  approval  the  above  changes  by 
September  22, 1995. 

OMB  Approval  Number:  3060-O405. 

Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station. 

Fonn  No.:  FCC  349. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respomdents:  500. 

Estimated  Time  Par  Retponse:  15 
hours. 

Total  Annua)  Amfen;  7,500  kouts. 

Needs  and  Uses:  FOC  Ferm  349  is 
used  to  apply  for  awthetity  te  construct 
a  new  or  FM  trUMhtor  er  FM  beoeter 
breedcast  statioB.  er  nelw  rhiMoii  ia 


the  existing  &ciUties  of  such  station. 
The  data  is  used  by  FCC  staff  to  ensure 
that  the  applicant  meets  basic  statutor 
requirements  and  will  not  cause 
interference  to  other  licensed  broadcast 
services. 

Fax  Document  Retrieval  Number: 
600405. 

Federal  Communications  Commission. 

UVera  F.  Mardiall. 

Acting  Secretary. 

(PR  Doc.  95-20188  Filed  8-14-95;  8:45  am] 

BH.UNG  COOE  e712-01-F 

[CC  Dociwt  No.  92-237;  DA  95-1721] 

Administration  of  the  North  American 
Numbering  Plan 

agency:  Federal  Communications 

Commission. 

ACTION:  PoUcy  statement:  PubUc  notice. 

SUMMARY:  On  August  9, 1995,  the 
Common  Carrier  Bureau  of  the  Federal 
Communications  Commission  released  a 
Public  Notice  (Notice)  requesting 
nominations  for  membership  on  the 
North  American  Numbering  Council 
Advisory  Committee.  The  Notice  Usted 
the  requirements  for  apphcations  and 
nominations  for  membership. 
DATES:  Interested  parties  may  file 
applications  or  nominations  for  Council 
membership  on  or  before  September  14, 
1995. 

ADDRESSES:  Federal  Conununications 
Conunission.  1919  M  Street,  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Specht  (Senior  Engineer)  202- 
418-2378,  Scott  Shefferman  (Attorney) 
(202)  418-2332,  or  Elizabeth 
Nightingale  (Attorney)  (202)  418-2352, 
Domestic  Facihties  Division,  Common 
Carrier  Bureau,  Room  6008, 
Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  FCC 
Requests  Nominations  for  Membership 
on  the  North  American  Numbering 
Council  Advisory  Conunittee;  PubUc 
Notice  ICC  Docket  No.  92-237;  DA  95- 
1721). 

Released:  August  9. 1995. 

1.  On  July  13. 1995.  the  Commission 
adopted  a  new  model  for  administration 
of  the  North  American  Numbering  Plan 
(NANP)  by  announcing  the 
establishment  of  the  North  American 
Numbering  Council  (NANC  or  Council). 
See  Administration  of  the  North 
American  Numbering  Plan,  CC  Docket 
No.  92-237.  R^MHt  and  Order.  FCC  95- 
283  (released  July  13. 1995)  60  FR 
38737,  July  28.  1995.  The  NANP  is  the 
baaic  Bumbering  scheme  that  permits 
calls  to  be  placed  within  the  United 


States.  Canada,  Bermuda  and  most  of 
the  Caribbean  with,  at  most,  1 1  digit 
diahng.  The  model  is  guided  by  several 
principles,  including  maintaining  and 
fostering  an  integrated  approach  to 
number  administration  throughout 
North  America  and  providing  a 
structure  for  number  administration  that 
is  impartial  and  pro-competitive.  The 
NANC  will  be  organized  under  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  App.  2  (1988) 
(FACA),  and  will  advise  the 
Commission  on  numbering  issues,  select 
and  guide  a  neutral  NANP 
Administrator,  apply  Commission 
policy  to  resolve  issues  arising  in  the 
administration  of  the  NANP.  and 
conduct  initial  dispute  resolution  of  all 
issues.  The  NANP  Administrator  will 
process  number  resoiut»  applications 
and  maintain  administrative  numbering 
databases.  Operational  details  and 
additional  activities  of  the  NANP 
Administrator  are  to  be  determined  by 
the  NANC.  The  Commission,  with  other 
NANP  member  countries,  will  oversee 
the  NANC.  Because  the  Council  will 
include  representatives  from  every 
sector  ofthe  telecommimications 
industi^as  well  as  members 
repre^nting  NANP  member  countries, 
the  states,  and  consumers,  the  Coiuicil's 
membership  will  be  impartial  and  well 
balanced. 

2.  In  carrying  out  its  responsibilities, 
the  Coimcil  shall  assiu%  that  NANP 
administratibn  supports  the  following 
policy  object! v^(l)  That  the  NANP 
facilitates  entry  into  the 
communications  marketplace  by  making 
numbering  resources  available  on  an 
efficient,  timely  basis  to 
communications  service  providers;  (2) 
that  the  NANP  does  not  unduly  favor  or 
disfavor  any  particular  industry  segment 
or  group  of  consumers:  (3)  that  the 
NANP  gives  due  regard  to  state  and 
local  interests;  (4)  that  the  NANP  does 
not  unduly  favor  one  technology  over 
another;  (5)  that  the  NANP  gives 
consumers  easy  access  to  the  public 
switched  telephone  network;  and  (6) 
that  the  NANP  ensiue  that  the  interests 
of  all  NANP  member  countries  are 
addressed  fairly  and  efficiently, 
fostering  continued  integration  of  the 
NANP  across  NANP  member  countries. 

I.  Fennatiim  ofthe  Advisory  ConuBitlee 

A.  Procedure  for  Esttdxlishing  an 
Advisory  Committee 

3.  A  Federal  Advisory  Committee  may 
be  estabUshed  only  after  consultatioa 
with  the  Office  of  MaHagement  and 
Budget  (CMB)  and  tfaa  General  Servioaa 
AdaainistratieH  (GSA)  «td  dw  filiag  of 

a  duiter  with  Cong^eee.  The 


CoeuBissMB  wiH  prepare  a  charter  and  - 
nitiato  die  requinte  censultaticHi 
proceaa  prior  to  fermatioB  of  the 
CmmciL 

B.  Paticipants 

4.  Each  interested  party  will  have  the 
opportunity  to  be  adequately 
represented.  Further,  die  Commission 
must  be  satisfied  that  the  group,  as  a 
whole,  reflects  a  proper  balance  and  mix 
of  interests. 

5.  Entities  may  apply  for,  or  nominate 
another  entity  for.  membership  on  the 
Coimcil.  Each  application  or 
nomination  must  include: 

(a)  the  name  and  title  of  the  applicant 
or  ncMoinee  and  a  description  of  die 
interests  the  appUcant  or  nominee  will 
represent; 

(b)  the  applicant's  or  nominee's  mail 
address,  e-mail  address  (where 
available),  tele^^one  number  and 
facsiimle  number; 

(c)  evidence  that  the  appUcant  or 
nominee  is  authorized  to  represent 
pwties  related  to  the  interests  the 
appUcant  or  ncminee  proposes  to 
represent; 

(d)  the  reasons  why  the  appUcant  or 
nominee  is  an  interested  party;  and 

(e)  a  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
objectives  of  the  Council. 

C.  Agenda 

6.  If  the  Coimcil's  charter  is  approved. 
the  Coimcil's  first  meeting  should  take 
placed  within  30  days  after  such 
approval.  At  this  initial  meeting,  the 
Council  will  begin  the  selection  process 
for  a  neutral  NANP  Administrator;  such 
selection  shall  occur  no  later  than  180 
days  from  the  initial  meeting  of  the 
Council. 

D.  Meetings  and  Compensation 

7.  The  Federal  Communications 
Commission  will  provide  facilities 
needed  to  conduct  the  meetings,  if  the 
Commission  has  meeting  facilities 
available.  Otherwise,  private  sector 
members  wiU  provide  facilities.  Private 
sector  members  of  the  Council  will 
serve  without  any  government 
compensation,  and  wiU  not  be  entitled 
to  travel  expenses  or  per  diem 
subsistence  allowances.  Private  sector 
members  wiU  not  be  considered  special 
government  employees  for  any  purpose. 

E.  Record  of  Meetings 

8.  Pursuant  to  FACA.  at  all  Coimcil 
meetings,  the  Council  will  keep  a  record 
of  meeting  minutes  and  a  Designated 
Federal  Official  will  be  present.  This 
record  will  be  placed  in  CC  Docket  No. 
92-237.  The  Commission  will  announce 


Council  meetings  in  the  Federal 
Register.  These  meetings  will  be  open  to 
the  pubUc. 

VI.  CeBGlusi<» 

9.  faiterested  parties  may  file 
appUcations  or  nominations  for  Council 
membership  on  or  before  thirty  days 
from  pubUcation  of  this  notice  in  the 
Federal  Register.  AppUcations  and 
nominations  should  be  sent  to  the  Office 
ofthe  Secretary.  CC  Docket  No.  92-237. 
Federal  Communications  Commission, 
Washington,  DC  20554.  AppUcations 
and  nominations  will  be  available  for 
pubUc  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Federal  Communications 
Commission,  1919  M  Street.  NW.,  Room 
239,  Washington,  IX:  20554. 

10.  For  further  information  pertaining 
to  membership  on  the  Council  contact 
Mike  Specht  (202)  418-2378.  Scott 
Shefferman  (202)  418-2332.  or  Elizabeth 
Nightingale  (202)  418-2352,  Common 
Carrier  Bureau.  2025  M  Street.  NW.. 
Room  6008  Washington.  DC  20554. 

Federal  Communications  Commission. 

Linila  Dubroof. 

Deputy  Chief,  Domestic  Facilities  Division, 

Contmon  Carrier  Bureau. 

[FR  Doc.  95-20117  Filed  8-14-95;  8:45  am] 

BiLUNQ  COOE  enz-oi-M 


FEDERAL  IMARITIiyiE  COIMMISSION 
petition  No.  P3-«q 

Marine  Terminal  Tariff  Provisions 
Regarding  Liat>iHty  of  Vessel  Agents; 
Petition  for  Rulemaking;  Enlargement 
of  Time 

The  Commission  by  notice  pubUshed 
July  12, 1995,  (60  FR  35906)  invited 
comments  by  interested  persons 
regarding  a  petition  filed  by  various 
associations  of  maritime  interests 
including  independent  vessel  agents 
("Petitioners").  Petitioners  seek  the 
estabUshment  by  the  Commission  of  a 
rule  which  would  declare  unlawful  any 
marine  terminal  tariff  provision  that 
holds  the  vessel  agent  Uable  for  terminal 
charges  of  its  disclosed  principal. 
Comments  were  required  to  be  filed  by 
August  14,  1995. 

Counsel  for  Georgia  Ports  Authority 
now  sedcs  an  extension  of  the  comment 
period  to  September  15, 1995.  Counsel 
for  Petitioners  has  no  objection  to  grant 
of  this  request  and,  accordingly,  it  is 
granted. 

Interested  persons  may  reply  to  the 
petition  no  later  than  September  15, 
1995.  RepUes  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
commission.  Washington.  DC  20573- 


0001.  ^all  ccmsist  of  an  original  and  16 
copies,  and  shall  be  served  on  counsel 
for  petitioners,  Richard  W.  Kurrus,  Esq.. 
Kunus  &  Kirchner.  P.C.  2445  M  Street 
NW..  Washington.  DC  20637. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  D.C. 
office  ofthe  Commission,  800  N.  Cajntol 
Street  NW.,  Room  1046. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc  95-20110  Filed  8-14-95;  8:45  am) 
BUJJNQ  COOE  S790-01-M 


OFFICE  OF  THE  FEDERAL  REGISTER 

Agreements  Between  the  American 
Institute  in  Taiwan  and  tt>e  TaifMi 
Economic  and  Cultural  Representative 
Office  in  the  United  States 

AGENCY:  Office  ofthe  Federal  Register. 
ACTKM:  Notice  of  availabiUty  of 
agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has  concluded  a  number  of 
agreements  with  the  Taipei  Economic 
and  Cultural  Representative  CXfice  in 
the  United  States  (formerly  the 
Coordination  Council  for  North 
American  Affairs)  in  order  to  maintain 
cultural,  commercial  and  other 
unofficial  relations  between  the 
American  people  and  the  people  of 
Taiwan.  The  Director  of  the  Federal 
Register  is  pubUshing  the  Ust  of  these 
agreements  on  behalf  of  the  Ameriom 
Institute  in  Taiwan  in  the  pubUc 
interest. 

SUPPLEMENTRY  INFORMATION:  Cultural, 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  the  people  on  Taiwan  are 
maintained  on  a  nongovernmental  basis 
through  the  American  Institute  in 
Taiwan  (ATT),  a  private  nonprofit 
corporation  created  under  the  Taiwan 
Relations  Act  (Pub.  L.  96-8;  93  Stat.  14). 
The  Coordination  Council  for  North 
American  Affairs  (CCNAA)  was 
established  as  its  nongovernmental 
Taiwan  counterpart.  On  October  10, 
1995,  the  Coordination  Coimcil  for 
North  American  Affairs  was  renamed 
the  Taipei  Economic  and  Cultural 
Representative  Office  in  the  United 
States  (TECRO). 

Under  section  1(a)  ofthe  Act, 
agreements  concluded  between  the  ATT 
and  the  TECRO  (CCNAA)  are 
transmitted  to  the  Congress,  and 
according  to  sections  6  and  10(a)  ofthe 
Act,  such  agreements  have  full  force  and 
effect  under  the  law  of  the  United 
States. 

The  texts  ofthe  agreements  are 
available  from  the  the  American 
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Institute  in  Taiwan.  1700  North  Moore 
Street,  17th  Floor,  Arlington,  Virginia 
22209.  For  further  information  contact 
the  Corporate  Secretary  of  ATT  at  this 
address,  telephone:  (703)  52S-6474,  fax: 
(703)  841-1385. 

Following  is  a  list  of  agreements 
between  ATT  and  TECKO  (CX34AA) 
t^ch  were  in  force  as  of  January  1, 
1995. 

Dated:  August  7, 1995. 

J.  Kkhani  Bock, 

Depu  ty  h4anaging  Director  and  Corpmution 
Secretaiy. 

Dated:  August  10, 1995. 

Richard  L.  Oaypoole, 

Acting  Director,  Office  of  the  Federal  Register. 

ATT-GCNAA  AGREEMENTS 
Agriculture 

1.  Guidelines  for  a  cooperative 
program  in  the  agricultvire  sciences. 
Signed  January  15  and  28, 1986.  Entered 
into  force  January  28, 1986. 

2.  Amendment  to  the  1986  guidelines 
for  a  cooperative  program  in  the 
agricultural  sciences.  Effected  by 
exchange  of  letters  September  1  and  11, 
1989.  Entered  into  force  September  11, 
1989. 

3.  Memorandum  on  cooperation  in 
enhancing  commodity  situation  and 
outlook  reporting.  Signed  February  7, 
1991.  Entered  into  force  February  7, 
1991. 

4.  Agreement  amending  and 
extending  the  memorandum  of  February 
7, 1991  on  cooperation  in  enhancing 
commodity  situation  and  outlook 
reporting.  Signed  November  2, 1993. 
Entered  into  force  November  22, 1993. 

5.  Cooperative  service  agreenient  to 
facilitate  fruit  and  vegetable  inspection 
through  their  designated 
representatives,  the  United  States 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
and  the  Taiwan  Provincial  Fruit 
Marketing  Cooperative  (TPFMC) 
supervised  by  the  Taiwan  Coimcil  of 
Agriculture  (COA).  Signed  April  28, 
1993.  Entered  into  force  April  28, 1993. 

6.  Memorandum  of  agreement 
between  the  American  Institute  in 
Taiwan  and  the  Coordination  Council 
for  North  American  Affairs  (Sanitary/ 
Phytosanitary  and  Agricultural 
Standards).  Signed  November  4, 1993. 
Entered  into  force  November  4, 1993. 

Aviation 

1.  Air  transport  agreement,  with 
annexes  and  exchanges  of  letters. 
Signed  at  Washington,  March  5, 1980. 
Entered  into  force  March  5, 1980. 

2.  Agreement  implementing  the  air 
transport  agreement  of  March  5, 1980. 
Effected  by  exchange  of  letters  at 


Arlingtrai  and  Washington  March  31, 
1981.  Entered  into  force  March  31, 1981. 

3.  Memorandum  of  imderstanding  for 
consultations  relating  to  the  air 
transport  agreement  of  March  5, 1980. 
Singed  at  Taipei  October  15, 1981. 
Entered  into  force  October  15, 1981. 

4.  Agreement  amending  Article  6  of 
the  air  transport  agreement  of  March  5, 

1980.  Effected  by  exchange  of  letters  at 
Taipei  May  8  and  July  28, 1985.  Entered 
into  force  July  28, 1986. 

5.  Memorandiun  of  agreement 
concerning  the  arrangement  for  certain 
aeronautiral  equipment  and  services 
relating  to  civil  aviation,  with  annexes. 
Signed  September  24  and  October  23, 

1981.  Entered  into  force  October  23, 
1981. 

6.  Amendment  1  to  memorandum  of 
agreonent  concerning  aeronautical 
eqmpment  and  services  of  September  24 
and  October  23, 1981.  Signed  September 
18  and  23, 1985.  Entered  into  force 
September  23, 1985. 

7.  Amendment  2  to  memorandum  of 
agreement  of  September  24  and  October 
23,  1981,  concerning  aeronautical 
equipment  and  services.  Signed 
September  23  and  October  17, 1991. 
Entered  into  force  October  17. 1991. 

Conservation 

1.  Memorandum  on  cooperation  in 
forestry  and  natural  resources 
conservation.  Signed  May  23  and  July  4, 
1991.  Entered  into  force  July  4, 1991. 

2.  Memorandum  on  cooperation  in 
soil  and  water  cmiservation  imder  the 
guidelines  for  a  cooperative  program  in 
the  agricultural  sciences.  Signed  at 
Washington  on  October  5, 1992.  Entered 
into  force  October  5. 1992. 

Customs 

1.  Agreement  for  technical  assistance 
in  customs  operations  and  management, 
with  attachment.  Signed  May  14  and 
June  4, 1991.  Entered  into  force  June  4, 
1991. 

Education  and  Culture 

1.  Agreement  amending  the  agreement 
for  financing  certain  educational  and 
cultural  exchange  programs  of  April  23, 
1964.  Effected  by  exchange  of  letters  of 
Taipei  on  April  14  and  Jime  4. 1979. 
Entered  into  force  June  4, 1979. 

2.  Agreement  concerning  the  Taipei 
American  School,  with  annex.  Signed  at 
Taipei  Febriiary  3, 1983.  Entered  into 
force  February  3, 1983. 

Energy 

1.  Agreement  relating  to  the 
establishment  of  a  joint  standing 
committee  on  civil  nuclear  cooperation. 
Signed  at  Taipei  October  3, 1984. 
Entered  into  force  October  3, 1984. 


2.  Agreement  amending  and 
extending  the  agreement  of  October  3. 
1984,  relating  to  the  establishment  of  a 
joint  standing  committee  on  civil 
nuclear  cooperation.  Signed  October  19. 
1989.  Entered  into  force  October  19, 
1989. 

3.  Agreement  Amending  and 
Extending  the  Agreement  between  the 
American  Institute  in  Taiwan  and  the 
Coordination  Council  for  North 
American  Af&irs  Relating  to  the 
Establishment  of  a  Joint  Standing 
Committee  on  Qvil  Nuclear 
Cooperation.  Signed  October  3. 1994. 
Entered  into  force  October  3, 1994. 

4.  Agreement  abandoning  in  place  in 
Taiwan  the  Argonaut  Research  Reactor 
loaned  to  National  Tsing  Hua 
University.  Signed  November  28, 1990. 

5.  Agreement  concerning  safeguards 
arrangements  for  nuclear  materials 
transferred  from  France  to  Taiwan. 
Effected  by  exchange  of  letters  of 
February  12  and  May  13, 1993.  Entered 
into  force  May  13, 1993. 

6.  Agreement  relating  to  participation 
in  the  USNRC  program  of  severe 
accident  research,  with  appendix. . 
Signed  February  18  and  Jime  24, 1993. 
Entered  into  force  Jime  24, 1993: 
effective  January  1, 1993. 

7.  Agreement  Regarding  Participation 
in  the  Second  USNRC  IntemationiBl 
Piping  Integrity  Research  Group 
Program,  with  addendum.  Signed  at 
Arlington  and  Washington  February  7 
and  June  30, 1994.  Entered  into  force 
June  30, 1994. 

8.  Agreement  Relating  to  Participation 
in  the  USNRC  Program  of  Thermal- 
Hydraulic  Code  Applications  and 
Maintenance,  with  addendiun.  Signed  at 
Arlington  and  Washington  February  7 
and  June  30, 1994.  Entered  into  force 
June  30, 1994. 

Environment 

1.  Agreement  for  Technical 
Cooperation  in  the  field  of 
Environmental  Protection.  Signed  June 
21, 1993.  Entered  into  force  Jime  21, 
1993. 

Health 

1.  Guidelines  for  a  cooperative 
program  in  the  biomedical  sciences. 
Signed  May  21. 1984.  Entered  into  force 
May  21, 1984. 

2.  Amendment  No.  1  to  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  with 
attachment.  Signed  April  20, 1989. 
Entered  into  force  April  20, 1989. 

3.  Amendment  No.  2  to  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  with 
attachment.  Signed  August  24, 1989. 
Entered  into  force  August  24, 1989. 
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4.  Guidelines  fca  a  cooperative 
program  in  food  hygiene.  Signed 
January  15  and  28, 1985.  Entered  into 
force  January  28, 1985. 

5.  Guidelines  for  a  cooperative 
program  in  public  health  and  preventive 
medicine.  Signed  at  Arlington  and 
Washington  June  30  and  July  19, 1994. 
Entered  into  force  July  19, 1994. 

6.  Agreement  for  Technical 
Cooperation  in  Vaccine  and 
Immunization-related  Activities.  Signed 
at  Washington  October  6  and  7, 1994. 
Entered  into  force  October  7, 1994. 

Intellectual  Property 

1.  Agreement  concerning  the 
protection  and  enforcement  of  rights  in 
audiovisual  works.  Effected  by  exchange 
of  letters  at  Arlington  and  Washington 
June  6  and  June  27, 1989.  Entered  into 
force  June  27, 1989. 

2.  Understanding  concerning  the 
protection  of  intellectual  property 
rights.  Signed  at  Washington  June  5, 
1992.  Entered  into  force  June  5, 1992. 

3.  Agreement  for  the  protection  of 
copyright,  with  appendix.  Signed  July 
16. 1993.  Entered  into  force  July  16, 
1993. 

Judicial  Procednie 

1.  Memorandum  of  imderstanding  on 
cooperation  in  the  field  of  criminal 
investigations  prosecutions.  Signed  at 
Taipei  October  5, 1992.  Entered  into 
force  October  5, 1992. 

Labor 

1.  Guidelines  for  a  cooperative 
program  in  labor  affairs.  E)ecember  6, 
1991.  Entered  into  force  IDecember  6, 
1991. 

Maritime 

1.  Agreement  concerning  mutual 
implementation  of  the  1974  Convention 
for  the  safety  of  life  at  sea.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  August  17  and  September 
7, 1982.  Entered  into  force  September  7, 
1982. 

2.  Agreement  concerning  mutual 
implementation  of  the  1969 
international  convention  on  tonnage 
measurement.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
May  13  and  26, 1983.  Entered  into  force 
May  26, 1983. 

3.  Agreement  concerning  mutual 
implementation  of  the  protocol  of  1978 
relating  to  the  1974  international 
convention  for  the  safety  of  life  at  sea. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  January  22 
and  31, 1985.  Entered  into  force  January 
31. 1985. 

4.  Agreement  concerning  mutual 
implementation  of  the  protocol  of  1978 


relating  to  the  international  convention 
for  the  prevention  of  pollution  from 
diips.  1973.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
January  22  and  31, 1985.  Entered  into 
force  January  31. 1985. 

5.  Agreement  concerning  mutual 
implemfflitation  of  the  1966 
international  convention  on  load  lines. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  March  26 
and  April  10. 1985.  Entered  into  force 
April  10. 1985. 

6.  Agreement  concerning  the 
operating  environment  for  ocean 
carriers.  Effected  by  exchange  of  letters 
at  Washington  and  Arlington  October  25 
and  27, 1989.  Entered  into  force  October 
27. 1989. 

Postal 

1.  Agreement  concerning 
establishment  of  INTELPOST  service. 
Effiected  by  exchange  of  letters  at 
Arlington  and  Wa^ington  April  19  and 
November  26. 1990.  Entered  into  force 
November  26, 1990. 

2.  International  business  reply  service 
agreement,  with  detailed  regulations. 
Signed  at  Washington  February  7. 1992. 
Entered  into  force  February  7. 1992. 

Privileges  and  Immunities 

1.  Agreement  on  privileges, 
exemptions  and  Immunities,  with 
addendum.  Signed  at  Washington 
October  2, 1980.  Entered  into  force 
October  2. 1980. 

2.  Agreement  governing  the  use  and 
disposal  of  vehicles  imported  by  the 
American  Institute  in  Taiwan  and  its 
personnel.  Signed  at  Taipei  April  21, 
1986.  Entered  into  force  April  21. 1986. 

Scientific  &  Technical  Cooperation 

1.  Agreement  on  scientific 
cooperation.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington  on 
September  4. 1980.  Entered  into  force 
September  4, 1980. 

2.  Agreement  concerning  renewal  & 
extension  of  the  1980  agreement  on 
scientific  cooperation.  Signed  and 
accepted  March  10, 1987.  Entered  into 
force  March  10, 1987. 

3.  Contract  relating  to  provision  to  the 
ATT  of  ionospheric  weather  observations 
by  the  CCNAa,  with  attachments,  as 
extended.  Signed  November  26. 1980. 
Entered  Into  force  November  26, 1980. 

4.  Agreement  for  technical  assistance 
in  dam  design  and  construction,  vdth 
appendices.  Signed  August  24. 1987. 
Entered  into  force  August  24. 1987. 

5.  Agreement  amending  extending  the 
agreement  of  August  24,  1987,  for 
technical  assistance  in  dam  design  and 
construction.  Signed  May  11  and  June  9, 
1992.  Entered  into  force  June  9. 1992. 


6.  Agreement  for  a  cooperative 
program  in  the  sale  and  exchange  of 
technical,  scientific,  and  engineering 
information.  Signed  November  17, 1987. 
Entered  into  force  November  17, 1987. 

7.  Agreement  renewing  and  extending 
the  agreement  of  November  17, 1987,  for 
a  cooperative  program  in  the  sale  and 
exchange  of  technical,  scientific  and 
engineering  information.  Signed  and 
accepted  August  8, 1990.  Entered  into 
force  August  8,  1990. 

8.  Cooperative  program  on  Huahen 
soil-structure  interaction  experiment 
Signed  and  accepted  September  28, 
1990. 

9.  Guidelines  for  a  cooperative 
program  in  the  physical  sciences. 
Signed  March  10, 1987.  Entered  into 
force  March  10, 1987. 

10.  Amendment  No.  1  to  the 
guidelines  of  March  10, 1987,  for  a 
cooperative  program  in  the  physical 
sciences.  Signed  on  January  26, 1989. 
Entered  into  force  January  26, 1989. 

11.  Amendment  No.  2  to  the 
guidelines  of  March  10, 1987,  for  a 
cooperative  program  in  the  physical 
sciences.  Signed  October  25, 1990  and 
March  22, 19^1.  Entered  into  force 
March  22, 1991. 

12.  Guidelines  for  a  cooperative 
program  in  atmospheric  research. 
Signed  May  4, 1987.  Entered  into  force 
May  4,  1987. 

13.  Agreement  for  procurement  of 
equipment  for  the  Taiwan  synchrotron 
radiation  research  laboratory,  with 
appendices.  Signed  April  20, 1988. 
Altered  into  force  April  20, 1988. 

14.  Agreement  for  technical 
cooperation  in  meteorology  and  forecast 
systems  development,  with 
implementing  arrangements.  Signed 
June  5  and  28, 1990.  Entered  into  force 
June  28, 1990. 

15.  Agreement  for  technical 
cooperation  in  energy  and  water 
resources,  with  annex.  Signed  December 
21, 1990  and  February  13, 1991.  Entered 
into  force  February  13, 1991. 

16.  Agreement  for  technical 
cooperation  in  geodetic  research  and 
use  of  advanced  geodetic  technology, 
with  implementing  arrangement.  Signed 
January  11  and  February  21,  1991. 
Entered  into  force  February  21, 1991. 

17.  Cooperative  program  in  highway- 
related  sciences.  Signed  October  30, 
1990  and  January  7. 1992.  Entered  into 
force  January  7, 1992. 

18.  Agreement  for  technical 
cooperation  in  seismology  and 
earthquake  monitoring  systems 
development,  with  implementing 
arrangement.  Signed  July  22  and  24, 
1992.  Entered  into  force  July  24. 1992. 


/ 
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Secfity  af  lafaiiuatiea 

1 .  PretectisD  <rf  infonnadoD 
ap«emeBt.  StgOMl  September  15, 1961. 
Enterad  into  force  Septanber  15, 1961. 

Taxation 

1.  Agreemmt  concerning  the 
reciprocal  exemption  from  income  tax 
of  income  derived  from  the 
international  operation  of  ships  and 
aircraft.  Effected  by  exchange  of  letters 
at  Taipei  May  31, 1988.  Entered  into 
force  May  31, 1988. 

2.  Agreement  for  technical  assistance 
in  tax  administration,  with  appendices. 
Signed  August  1, 1989.  Entered  into 
force  August  1, 1989. 

Trade 

1.  Agreemmt  concerning  trade 
matters,  with  annexes.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  October  24, 1979.  Entered 
into  force  October  24, 1979;  effective 
January  1, 1980. 

2.  Agreement  concerning  trade 
matters.  Effected  by  exchange  of  letters 
at  ArliagtOD  and  Washington  December 
31, 1961.  Entered  into  force  December 
31, 1981. 

3.  Agreement  concerning  measures 
that  the  (XNAA  will  undertake  in 
connection  with  implementation  of  the 
GATT  Customs  Valuation  Code. 
Effected  by  exchange  of  letters  at 
Bethesda  and  Arlington  August  22, 
1986.  Entered  into  force  August  22, 
1966. 

4.  Agreement  concerning  the  export 
performance  requirement  affecting 
investment  in  the  automotive  sector. 
Effected  by  exchange  of  letters  at 
Washington  and  Arlington  of  October  9, 
1986.  Entered  into  force  October  9, 
1986. 

5.  Agreement  concerning  beer,  wine 
and  cigarettes.  Signed  at  Washington 
December  12, 1986.  Entered  into  force 
December  12, 1986;  effective  January  1, 
1987. 

6.  Agreement  implementing  the  1986 
beer,  wine  and  cigarettes  agreement. 
Effiacted  by  exchange  of  letters  at  Taipei 
April  29, 1987.  Entered  into  force  April 
29, 1987;  effective  January  1, 1987. 

7.  Agreement  regarding  new 
requirements  for  health  warning  legends 
on  cigarettes  sold  in  the  territory 
represented  by  CCNAA.  Effected  by 
exchange  of  letters  at  Washington  and 
Arlington  October  7  and  16, 1991. 
Entered  into  force  October  16, 1991. 

8.  Agreement  concerning  trade  in 
whole  turkeys,  turkey  parts,  processed 
tiirkey  products  and  whole  ducks,  with 
memorandum  of  understanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Wa^ington  of  March  16, 
1989.  Entered  into  force  March  16, 1989. 


9.  Agreemmt  on  trade  in  high-quality 
beef,  with  technical  addendum.  Signed 
June  18, 1999.  Entered  mte  force  June 
18, 1990. 

10.  Agreement  concerning  the 
protection  of  trade  in  strategic 
commodities  and  technical  data,  with 
memorandum  of  understanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  December  4, 
1990  and  April  8, 1991.  Entered  into 
force  April  8, 1991. 

11.  Administrative  arrangement 
concerning  the  textile  visa  system. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  18  and 
May  1, 1991.  Entered  into  force  May  1, 
1991. 

12.  Memorandum  of  understanding 
concerning  a  new  quota  arrangement  for 
cotton  and  man-made  fiber  trousers. 
Signed  at  Washington  December  18, 

1992.  Entered  into  force  December  18, 
1992. 

13.  Memorandum  of  understanding 
on  the  exchange  of  information 
concerning  commodity  futures  and 
options  matters,  with  appendix.  Signed 
January  11, 1993.  Entered  into  force 
January  11, 1993. 

14.  Agreement  relating  to  trade  in 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  non-cotton  vegetable  fiber 
textile  products,  vnth  annexes.  Efiiected 
by  exchange  of  letters  of  June  4  and  24, 

1993.  Entered  into  force  June  24, 1993. 

15.  Agreement  concerning  a 
framework  or  principles  and  procedures 
for  consultations  regarding  trade  and 
investment,  with  annex.  Signed  at 
Washington  September  19, 1994. 
Entered  into  force  September  19, 1994. 

(FR  Doc.  9&-20097  Filed  &-14-95;  8:45  am] 
BNJJNOCOOC  1SW-«2-« 


FEDERAL  RESERVE  SYSTEM 

NBD  Bancorp,  Inc.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-19103)  published  on  page  39740  of 
the  issue  for  Thursday,  August  3, 1995. 

Under  the  Federal  Reserve  Bank  of 
Kansas  Qty  heading,  the  entry  for  NBD 
Bancorp,  Inc.,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  <rf  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan;  to  acquire  100  pwcent  of  the 
voting  shares  of  NBD  Bank,  Venice, 
Florida. 


Commeitfs  on  this  appMcatioa  must 
be  received  by  August  28, 199S. 

Board  of  Gowraors  otAeFedenl  Raserve 
SytltKa,  Aufttst  9, 19SS. 
WiffiMiW.WUes, 
Secretary  of  the  Board. 
(FR  Doc.  95-20181  Filed  8-14-95;  8:45  am] 
BILUNQ  COOE  a210-01-F 


New  Era  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  NonbanWng  Acth^ities 

The  organization  Usted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
ap^oval  under  section  4(cX8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  petmissiUe  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubhc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  vraiild  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  29, 
1995. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  New  Era  Bancorporation,  Inc., 
Fredericktown,  Missouri;  proposes  to 
acquire  100  percent  of  the  voting  shares 
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of  St.  Francois  County  Financial  Corp., 
and  its  subsidiary,  St.  Francois  County 
Bank,  F.S.B.,  Farmington,  Missoiui,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 
Immediately  following  consummation, 
St.  Francois  County  Financial  Corp.  wrill 
be  merged  with  and  into  New  Era 
Bancorporation,  Inc.  and  its  subsidiary 
bank  will  purchase  all  the  assets  and 
assume  all  the  liabiUties  of  St.  Francois 
County  Bank,  F.S.B. 

I     Board  of  Governors  of  the  Federal  Reserve 
System,  August  9, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  95-20182  Filed  8-14-95;  8:45  am] 

aajJNG  COOE  6210-01-F 


PNC  Bank  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  NontMnking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
Usted  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  conv«uence,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
■8  undue  concentration  of  resources, 
decreased  or  unfair  ccnnpetition, 
conflicts  of  interests,  c»-  unsound 
tanking  practices."  Any  request  for  a 
wring  on  tM»  question  must  he 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  8, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  SUeet,  Cleveland,  Ohio 
44101: 

1 .  PNC  Bank  Corp.,  Pittsburgh, 
Pennsylvania,  and  PNC  Bancorp, 
Wilmington,  Delaware;  to  merge  wdth 
Midlantic  Corporation,  Edison.  New 
Jersey,  and  thereby  indirectly  acquire 
Midlantic  Bank,  N.A.,  Newark,  New 
Jersey. 

In  connection  with  this  apphcation. 
Applicant  also  has  applied  to  acquire 
Midlantic  Securities  Corp., 
Philadelphia,  Pennsylvania;  and  thereby 
engage  in  providing  securities  brokerage 
services,  related  seciuities  credit 
activities,  and  incidental  activities  such 
as  offering  custodial  services,  individual 
retirement  accounts,  and  cash 
management  services.  All  activities  are 
restricted  to  buying  and  selUng 
seciuities  as  agent  for  the  account  of 
customers  and  will  not  include 
securities  underwriting  or  dealing  or 
offering  investment  advice  or  providing 
research  services,  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulations 
Y;  Lenders  Life  Insurance  Company, 
Phoenix,  Arizona,  and  Pennsaiiken, 
New  Jersey,  and  thereby  engage  in  in 
underwriting,  as  reinsurer,  credit  life 
and  credit  disability  insurance  directly 
related  to  extensions  of  credit  by 
Midlantic  Bank,  N.A.,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  RegulaUon 
Y;  Greater  Jersey  Mortgage  Co.  Edison, 
New  Jersey,  and  thereby  engage  in 
originating  and/or  piu-diasing 
commercial  mortgage  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y;  Midlantic  Commercial  Leasing  Corp., 
Edison,  New  Jersey,  and  thereby  engage 
in  the  business  of  commercial  leasing, 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

In  connection  with  this  applicatimi, 
PNC  Bank  Corp.,  Pittsburgh, 
Pennsylvania,  and  PNC  Bancorp,  Inc., 
Wihnington,  Delaware;  have  apphed  to 
acquire  at  least  19.90  percent  of  the 
voting  shares  of  Midlantic  Corporation, 
Edison,  New  Jersey,  and  Midlttitic 
Corpmation.  Edison,  New  Jersey,  also 
has  ^plied  te  aoquiie  at  least  19.M 


percent  of  the  voting  shares  of  PNC 
Bank  Corp.,  Pittsburgh,  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-20183  Filed  8-14-95;  8:45  am] 
BILLING  COOE  atlO-Ot-F 


James  Michael  Shaw;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  noUficant  listed  below  has 
appUed  imder  the  Change  in  Bank 
Contit)]  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indiicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  29,  1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sunmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  fames  Michael  Shaw,  Fort  Smith, 
ArifLansas;  to  acquire  an  additional  63.07 
percent,  for  a  total  of  72.17  percent,  of 
the  voting  shares  of  Mansfield 
Bankstock,  Inc.,  Mansfield,  Arkansas, 
and  thereby  indirectly  acquire  Bank  of 
Mansfield,  Mansfield,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9, 1995. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  95-20184  Filed  8-14-95;  8:45  am] 
BtLUMQ  COOE  tnO-OI-F 


SNBNY  Holdings  Umtted,  et  si.; 
Formations  of;  Acquisitions  t>y;  and 
Mergers  of  Bank  HoMbig  Companies 

The  companies  Usted  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  ReguhHien  Y  (12 
CFR  225.14)  to  beoNaae  a  bank  lraMiD« 
company  or  to  aoquiie  a  benk  or  bank 
holding  company.  TIm  foctws  tkat  an 
considered  in  acting  on  the  appiioatkios 
are  set  forth  in  sectien  3(c)  el  ttM  Ad 
(12  U.S.C  ie42icU. 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
..^oard  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siumnarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  * 

September  8, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  SNBNY  Holdings  Limited,  Neptune 
House.  Marina  Bay.  Qty  of  Gibraltar,  to 
become  a  bank  holding  company  by 
acquiring  approximately  8.29  percent  of 
the  voting  shares  of  Safra  National  Bank 
of  New  York,  New  York,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Qeveland,  Ohio 
44101: 

1.  First  State  Bancorp,  Inc., 
Winchester,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
State  Bank  of  Adams  County. 
Winchester,  Ohio. 

2.  Premier  Financial  Bancorp,  Inc., 
Vanceburg,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Citizens  Bank.  Sharpsburg.  Kentucky. 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  August  9, 1995. 
WiDiaBW.¥VUe>, 
Secretary  of  the  Board. 
IFR  Doc  9S-20185  Filed  8-14-95;  8:45  am) 
MUJMQ  CODE  «etO-01-F 


FEDERAL  TRADE  COMMISSION 
{Fie  No.  931-0121] 

MiMtad  International  Group  NV  and 
Mustad  Connecticut,  Inc.;  Proposed 
Conaent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AQBICY:  Federal  Trade  Commissicm. 
ACTION:  Proposed  consent  agreement 


:  In  settlement  of  alleged 
violatitHis  of  federal  law  prohibiting 
uniur  acts  and  practices  and  im&ir 


methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Bulle,  Switzerland-based  company  and 
its  Bloomfield,  Connecticut-based 
subsidiary  to  divest  assets  or  technology 
in  its  manufacture  and  sale  of  roll 
horseshoe  nails. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159. 6th  St.  and  Pa.  Ave  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Howard  Morse.  Bureau  of  Competition. 
Federal  Trade  Commission.  S-3627.  6th 
Street  &  Pennsylvania  Ave.  NW.. 
Washington,  DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.Q 
46  and  Section  2.34  of  the  Commission's 
Rides  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Pubfic  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Agreement  Containing  Conaent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  acquisitions  by  Mustad 
Connecticut,  Inc.  ("Mustad 
Connecticut")  and  Mustad  tntemational 
Group  NV  ("Mustad  Group")  of  the 
horseshoe  nail  assets  of  Capewell 
Manufacturing  Company,  the  assets  of 
Cooper  Horseshoe  Nail  Co..  Ltd.,  a 
majority  interest  in  Emcoclavos  S.A., 
and  the  horseshoe  nail  assets  of 
Sterward  Engineering  Company.  Ltd.. 
and  it  now  appearing  that  Mustad 
Connecticut  and  Mustad  Group, 
hereinafter  sometimes  referred  to  as 
"proposed  respondents,"  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief. 

It  is  hereby  agreed  by  and  between 
proposed  respond«its,  by  their  didy 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Mustad 
Connecticut,  a  wholly  owned  subsidiary 
of  Mustad  International  (koup  NV,  is  a 


corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Connecticut, 
with  its  principal  place  of  business  at 
1395  Blue  HiUs  Avenue.  Bloomfield. 
Connecticut  06002. 

2.  Proposed  respondent  Mustad 
Group  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  Netherlands 
Antilles  with  its  principal  place  of 
business  at  St.  Pierhalsteeg  5,  NL-1012 
GL  Amsterdam. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

4.  Proposed  respondents  waive: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  laws; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  any  claim  imder  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
sacb  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violatsd  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  die  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  purauant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  fuithw  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  divest,  license,  and  cease  and  desist 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
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thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  efiiect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
ordere.  The  order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondents'  or  to 
their  counsel's  addresses  as  stated  in 
this  agreement  shall  constitute  service. 
Prop<»ed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding. 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  Uable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Mustad  Connecticut"  means 
Mustad  Connecticut,  Inc.,  a  wholly 
owned  subsidiary  of  Mustad 
International  Ooup  NV,  its 
predecessora.  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Mtistad  Connecticut,  their  successors 
and  assigns,  and  their  directora.  officera. 
employees,  agents  and  representatives. 

B.  "Mustad  &oup"  means  Mustad 
International  Group  NV,  its 
predecessora.  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Mustad  Group,  their  successors  and 
assigns,  and  their  directora,  officera, 
employees,  agents  and  representatives. 

C.  "Respondents"  or  "Mustad"  means 
Mustad  Connecticut  and  Mustad  Group. 

D.  "Acquisitions"  means  the 
acquisitions  by  Mustad  of  the  assets  of 
Cooper  Horseshoe  Nail  Co.,  Ltd.;  stock 
of  Emcoclavos  S.A.;  and  assets  of 
Sterward  Engineering  Company.  Ltd. 

E.  "Capewell"  means  substantially  all 
assets  of  Capewell  Horsenails,  Inc.. 
including  assets,  properties,  business 
and  goodwill,  tangible  and  intangible, 
used  in  the  manu&cture  and  sale  of 


Rolled  Horseshoe  Nails,  including  the 
following: 

1.  Machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
pereonal  property; 

2.  Customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  inventions,  trade  secrets, 
intellectual  property,  patents, 
technology,  know-hov^  specifications, 
designs,  drawings,  processes  and  quality 
control  data; 

3.  Inventory  of  nails  produced  by 
Capewell; 

4.  Rights,  titles  and  interests  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customera  (together  with  associated  bid 
and  performance  bonds),  suppliera, 
sales  representatives,  distributore, 
agents,  personal  property  lessore, 
peraonal  property  lessees,  licensora, 
licensees,  consignora  and  consignees; 

5.  Rights  under  warranties  and 
guarantees,  express  or  implied; 

6.  Books,  record,  files;  and 

7.  Items  of  prepaid  expense. 

F.  "Commission"  means  the  Federal 
Trade  Commission. 

G.  "Rolled  Horseshoe  Nails"  means 
horseshoe  nails  that  are  produced  by  the 
rolling  process  of  drawing  the  shank  of 
the  nail  through  a  series  of  dies. 

H.  "Functioning  Nail  Machine" 
means  a  fully  functioning  and 
operational  machine  that  has  produced 
at  least  800  poimds  per  week  of  City 
Head  No.  5  Rolled  Horseshoe  Nails 
diuing  the  preceding  year,  or  the 
equivalent  production  of  other  types 
and  sizes  of  nails,  including  tooling 
used  in  the  maintenance  or  operation  of 
such  nail  machines,  and  capable  of 
producing  Rolled  Horseshoe  Nails  in  at 
least  the  following  sizes:  city  head  5, 
dty  head  6,  slim  blade  5,  regiUar  head 
5,  and  race  nail  3^/^. 

I.  "Spare  Nail  Machine"  means  a 
functioning  or  non-functioning  machine 
suitable  for  use  in  providing  spare  and 
replacement  parts  for  the  Functicming 
Nail  Machines. 

J.  "Nail  Machine"  means  a 
Functioning  Nail  Machine  or  Spare  Nail 
Machine. 

K.  "Technology  and  Know-how" 
means  all  of  Mustad's  drawings, 
blueprints,  patents,  specifications,  tests, 
and  other  dociunentation,  and  all 
information  contained  therein  or 
available  to  Mustad  peraonnel  relating 
to  the  design,  and  the  production 
methods,  processes  and  systems  used  in 
the  production  of  Rolled  Horseshoe 
Nails. 


n 

It  is  further  ordered  that: 

A.  Mustad  shall  divest,  absolutely  and 
in  good  faith,  by  May  IS.  1996,  either 

(i)  Capewell  as  an  ongoing  business,  or 
(ii)  foiu-  (4)  Functioning  Nail  Machines 
and  one  (1)  Spare  Nail  Machine  and 
shall  grant  a  perpetual  non-exclusive 
license  of  the  Technology  and  Know- 
how  to  the  acquirer. 

B.  The  divestiture  and  granting  of  the 
license  shall  be  made  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  and  licensing  is  to  create  an 
independent  competitor  in  the 
production  and  sale  of  Rolled  Horseshoe 
Nails  and  to  remedy  the  lessening  of 
competition  in  the  United  States 
resulting  from  the  Acquisitions  as 
alleged  in  the  Commission's  complaint. 
Mustad  shall  divest  such  other  ancillary 
assets  and  effect  such  other 
arrangements  as  are  reasonably 
necessary  for  the  acquirer  to  be  viable, 
and  competitive. 

C.  If  Mustad  divests  the  Functioning 
Nail  Machines  and  Spare  Nail  Machine, 
then  upon  reasonable  notice  from  the 
acquirer  to  respondents,  respondents 
shall  provide  such  assistance  to  the 
acquirer  as  is  reasonably  necessary  to 
enable  the  acquirer  to  produce  Rolled 
Horaeshoe  Nails  in  substantially  the 
same  maimer  and  qualify  employed  or 
achieved  by  the  re8{>ondent  prior  to 
divestiture.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  and  training 
for  a  period  of  time  sufficient  to  satisfy 
the  acquirer's  management  that  its 
peraonnel  are  appropriately  trained  in 
the  production  of  rolled  horseshoe  nails. 
Respondents  shall  convey  all  know-how 
necessary  to  produce  rolled  horseshoe 
nails  in  substantially  the  same  manner 
and  quality  employed  or  achieved  by 
respondent  prior  to  divestiture. 
However,  respondents  shall  not  be 
required  to  continue  providing  such 
assistance  for  more  than  one  (1)  year 
from  the  date  of  divestiture. 
Respondents  shall  charge  the  acquirer 
its  own  direct  costs  for  providing  such 
assistance. 

m 

It  is  further  ordered  that,  pending 
divestiture  of  Capewell  or  the 
Functioning  Nail  Machines  and  Spare 
Nail  Machine  purauant  to  Paragraphs 
II. A,  Mustad  ^all  take  such  action  as 
is  necessary  to  maintain  the  viability 
and  marketability  of  the  Nail  Machines 
to  be  divested  and  shall  not  cause  or 
permit  the  destruction,  removal. 
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wasting,  deterioriation  or  impaiiment  of 
such  Nail  Machines,  except  for  ordinary 
wear  and  tear  that  does  not  affect  the 
viability  and  marketability  of  the  Nail 
Machines. 

TV 

It  is  further  order  that: 

A.  If  respondents  have  not  completed 
the  divestiture  required  by  paragraph 
n.A.  by  May  15, 1996,  the  Commission 
may  appoint  a  trustee  to  divest  four  (4) 
Functioning  Nail  Machines,  one  (1) 
Spare  Nail  Machine,  and  license  the 
Technology  and  Know-how.  In  the 
event  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 

§  5(i)  of  the  Federal  Trade  Commission 
Act.  15  U.S.C.  §  45(1).  or  any  other 
statute  enforced  by  the  Commission, 
Mustad  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  ^or 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  dvil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  Section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failiire  by  Mustad 
to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  IV.A.  of  this  order,  Mustad 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Mustad,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitiires.  If  Mustad  has  not  opposed 
the  selection  of  a  proposed  trustee 
within  fifteen  (15)  days  after  notice  by 
the  Commission's  staff  to  Mustad  of  the 
identity  of  the  proposed  trustee,  Mustad 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shidl  have  the 
exclusive  power  and  authority  to  divest 
the  Nail  Machines  and  grant  a  license 
for  the  Technology  and  Know-how  and 
to  make  any  further  arrangements  that 
may  be  reasonably  necessary  to 
maintain  the  viability  and 
competitiveness  of  the  business. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  IV.B.8  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve-month 


period,  the  trustee  has  submitted  a  plan 
of  divestiture  or.beUeves  that  the 
divestiture  can  be  accomplished  within 
a  reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission  or, 
in  ^e  case  of  a  court-appointed  trustee, 
by  the  court,  provided,  however,  that 
the  Commission  may  extend  this  period 
only  two  (2)  times  and  for  a  total  period 
not  to  exceed  two  (2)  years. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  faciUties  related  to  the  Nail 
Machines,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Respondents  shall 
provide  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate   - 
with  the  trustee.  Mustad  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  Uie 
divestiture  and  licensing.  Any  delays  in 
divestiture  caused  by  Mustad  shall 
extend  the  time  for  divestiture  under 
Paragraph  IV.B.3  in  an  amount  equal  to 
the  delay,  as  determined  by  the 
Commission  or,  for  a  court-appointed 
trustee,  by  the  court. 

(5)  Subject  to  Mustad's  absolute  and 
unconditional  obligation  to  divest  and 
license  at  no  minimum  price,  and  the 
purpose  of  the  divestiture  and  licensing 
as  stated  in  Paragraph  II  of  this  order, 
the  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
ni  of  this  order,  provided,  however,  if 
the  trustee  receives  bona  fide  offers  fi'om 
more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  Mustad 
from  among  those  approved  by  the 
Commission. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Mustad,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  the  court  may 
set.  The  trustee  shall  have  authority  to 
employ,  at  the  cost  and  expense  of 
Mustad,  such  consultants,  accountants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  and  at  reasonable 
cost  to  carry  out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  licensing  and  all 
expenses  incurred.  After  approval  by 
the  Conunission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 


the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Mustad  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  in  significant  part  on  a 
reasonable  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Nail  Machines  and  licensing  the 
technology  and  know-how. 

(7)  Mustad  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  cotmsel  and  other  expenses 
incurred  in  coimection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabiUties, 
losses,  damages,  claims,  or  expenses 
result  fi'om  misfeasance,  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Mustad  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  and  ficensing  required  by 
this  order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  IV.A.  of  this 
order. 

(10)  The  Commission  or,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  and  licensing 
required  by  this  order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Nail  Machines. 

(12)  The  trustee  shall  report  in  writing 
to  Mustad  and  to  the  Conunission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  the  divestiture  and 
licensing. 


It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  Mustad 
has  fully  complied  with  the  provisions 
of  Paragraph  fi  or  IV  of  this  order, 
Mustad  shall  submit  to  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  maimer  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  those  provisions. 
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IMustad  shall  include  in  its  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  the  efforts  being  made  to 
comply  with  Paragraphs  II  and  IV  of  the 
order,  including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestiture  and  ficensing  and  the 
identity  of  all  parties  contacted.  Mustad 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  reconunendations 
concerning  divestiture. 

B.  One  year  from  the  year  that  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  on  which  this  order  becomes 
final,  and  at  such  other  times  as  the 
Commission  may  require,  Mustad  shall 
file  with  the  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with 
Paragraph  VI  of  this  order. 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
without  providing  advance  written 
notification  to  the  Commission,  directly 
or  indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  presently 
engaged  in,  within  the  two  years 
preceding  such  acquisition  engaged  in, 
or  in  the  process  of  attempting  to  engage 
in  producing  or  selling  horseshoe  nails 
in  the  United  States;  or 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  production  of  horseshoe 
nails  bova  any  concern,  corporate  or 
non-corporate,  presently  engaged  in, 
within  the  past  two  years  engaged  in,  or 
in  the  process  of  attempting  to  engage  in 
producing  or  selling  horseshoe  nails  in 
the  United  States. 

Said  notification  shall  be  given  on  the 
Notification  and  R^ort  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  RegiUations  as 
amended  (hereinafter  referred  to  as  "the 
Notification").  Respondent  shall 
provide  to  the  Commission  at  least 
thirty  days  prior  to  acquiring  any  such 
interest  (hereinafter  referred  to  as  the 
"first  waiting  period"),  both  the 
Notification  and  supplemental 
information  either  in  respondent's 
possession  or  reasonably  available  to 
respondent.  Such  supplemental 
information  shall  include  a  copy  of  the 
proposed  acquisition  agreement;  the 
names  of  the  principal  representatives 
of  respondent  and  of  the  firm 
respondent  desires  to  acquire  who 


negotiated  the  acquisition  agreement; 
and  any  management  or  strategic  plans - 
discussing  the  proposed  acquisiticm.  If. 
within  the  first  waiting  period, 
representatives  of  the  Commission  make 
a  written  request  for  additional 
information,  respondent  shall  not 
consimmiate  the  acquisition  until 
twenty  days  after  submitting  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appijjpriate,  granted  in  the  same 
manner  as  is  appficable  under  the 
requirements  and  provisions  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976, 15  U.S.C.  §  18a. 

vn 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  vnth  this  order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request,  Mustad 
reasonably  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  docimients  in  the 
possession  or  under  the  control  of 
Mustad  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days  notice  to 
Mustad,  and  without  restraint  or 
interference  from  Mustad,  to  interview 
officers  or  employees  of  Mustad,  who 
may  have  coimsel  present,  regarding 
such  matters. 

vm 

It  is  further  ordered  that  Mustad  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  Mustad,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor,  the  creation 
or  dissolution  of  subsidiaries,  or  any 
other  change  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  and  Agreement 
Containing  Consent  Order 
("Agreement")  bom  Mustad 
International  Group  NV  ("Mustad"),  a 
Netherlands  Antilles  firm,  and  Mustad 
Connecticut,  Inc.,  a  Connecticut 
company. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 


record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

Mustad  has  consiunmated  a  series  of 
acquisitions,  beginning  in  July  1985 
through  January  1993.  The  proposed 
complaint  alleges  that  the  effect  of  the 
acqmsitions  was  to  substantially  lessen 
competition  and  to  give  Mustad  a 
virtual  monopoly  in  the  market  for 
rolled  horseshoe  nails,  which  allowed 
Mustad  to  raise  prices  by  as  much  as 
50-75%  on  the  most  popular,  large 
volimie  sizes  of  horseshoe  nails  in  the 
United  States. 

The  complaint  alleges  that  Mustad 
acquired  Capewell  Manufacturing 
Company  ("Capewell"),  Cooper 
Horseshoe  Nail  Co.,  Ltd.  ("Cooper"), 
and  Emcoclavos  S.A.  ("Emcoclavos") 
and  acquired  a  horseshoe  nail  machine 
from  Sterward  Engineering  Company, 
Ltd.  ("Sterward").  Cooper  and 
Emcoclavos  were  direct  competitors  of 
Mustad  and  Sterweird  was  a  potential 
competitor  to  Mustad.  The  complaint 
also  alleges  that  Mustad  entered  into 
non-compete  agreements  with  Coof>er 
and  Sterward  for  a  period  of  at  least 
twenty  years.  The  complaint  also  alleges 
that  Mustad  destroyed  saleable  rolled 
horseshoe  nail  machines  in  order  to 
prevent  potential  competitors  from 
producing  horseshoe  nails. 

The  proposed  complaint  alleges  that 
the  Mustad's  acquisitions  of  Cooper, 
Emcoclavos  and  Sterward  violated 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  18,  and  Section  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  §45;  that  the 
Sterward  non-compete  agreement 
violates  Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
§45;  and  that  Mustad,  in  making  its 
acquisitions  of  Capewell,  Cooper,  and 
Emcoclavos,  in  destroying  machinery, 
and  in  entering  the  non-compete 
agreements,  attempted  to  monopolize 
and  did  monopolize  the  market  for 
rolled  horseshoe  nails  in  violation  of 
Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
§45. 

The  complaint  alleges  that  rolled 
horseshoe  nails  are  a  relevant  line  of 
commerce  that  differ  from  other  types  of 
nails  used  by  farriers  (the  people  who 
shoe  horses).  Rolled  horseshoe  nails  are 
not  reasonably  interchangeable  with 
foiged  nails. 

Ilie  complaint  alleges  that  Mustad 
gained  a  virtual  monopoly,  nearly  a 
90%  share  of  sales  of  rolled  horseshoe . 
nails  in  the  world,  as  a  result  of  its 
acquisitions  of  Cooper,  Emcoclavos,  and 
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Sterward.  Prior  to  each  acquisition,  the 
rolled  horseshoe  nail  market  was  highly 
concentrated  and  concentration 
increased  substantially  following  each 
acquisition.  The  complaint  alleges  that 
entry  into  the  production  and  sale  of 
rolled  horseshoe  nails  would  be  difficult 
and  time  consiuning — taking  well  in 
excess  of  two  years,  entailing  significant 
simk  costs,  and  requiring  technical 
expertise. 

The  proposed  Order  would  remedy 
the  alleged  violations  by  replacing  the 
lost  competition  that  has  residted  from 
the  acquisitions.  The  proposed  Order 
would  require  Mustad  to  divest  either 

(1)  Capewell  as  an  ongoing  business,  or 

(2)  four  fully  functioning  horseshoe  nail 
machines,  one  spare  nail  machine,  and 
grant  a  perpetual  non-exclusive  license 
to  technology  and  know-how.  In  order 
td  ensure  that  the  acquirer  of  machinery 
woidd  be  able  to  quickly  begin 
production  at  the  same  level  of  quality 
as  exists  cxirrently,  Mustad  would  be 
required  to  provide  training  and 
tecjmical  assistance  to  the  acquirer  for 
up  to  one  year. 

The  proposed  Order  provides  that 
Mustad  shall  divest  Capewell  or  the 
machinery  no  later  than  May  15, 1996. 
If  Mustad  does  not  complete  the 
required  divestiture  during  the  allotted 
time  period,  then  a  trustee  may  be 
appointed  to  divest  the  machinery 
within  twelve  months.  The  time  period 
for  the  trustee  to  complete  the 
divestit\ire  may  be  extended  twice. 

The  proposed  Order  requires  Mustad 
to  submit  a  report  of  ccHnpliance  with 
the  proposed  Order's  divestiture 
requirements  within  sixty  (60)  days 
following  the  date  the  proposed  Order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  imtil  Mustad  has  completed 
the  divestiture. 

Finally,  the  proposed  Order  prohibits 
Mustad  from  acquiring  any  interest  in 
any  other  company  engaged  in,  or 
attempting  to  engage  in.  the  production 
or  sa  I  a  of  horseshoe  nails  without  giving 
prior  notice  to  the  Commission  and 
observing  certain  waiting  periods  for  a 
period  of  ten  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 
Beniamin  L  Berman, 
Acting  Secretaiy. 

[FR  Doc  95-20142  Filed  8-14-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Intprovement 
Advisory  Committee  (CUAC)  and 
Subcommittee  on  Proficiency  Testing, 
Quality  Assurance,  and  Quality 
Control;  Meetings 

In  accordance  with  sectiqn  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  Subcommittee  on  Proficiency 
Testing,  Quality  Assurance,  and  Quality 
Control,  Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC). 

Time  and  Date:  8:30  a.m.-12  noon,  August 
30, 1995. 

Place:  Swissotel  Atlanta,  3391  Peachtree 
Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  pubUc,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  advises 
CLIAC  on  issues  related  to  proficiency 
testing,  quality  assurance,  and  quality 
control. 

Matters  to  be  discussed:  The  Subcommittee 
will  discuss  quality  control  requirements  for 
test  method  verification  and  appropriate 
materials  for  quality  control  testing. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Name:  Clinical  Laboratory  Improvement 
Advisory  Committee. 

Times  and  Dates:  1  p.m.-4:30  p.m.,  August 
30, 1995.,  8  a.m.-4  p.m.,  August  31, 1995. 

Place:  Swissotel  Adanta,  3391  Peachtree 
Road,  NE,  Atlanta  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Hxmian  Services,  the  Assistant  Secretary  for 
Health,  and  the  Director.  CDC,  regarding  the 
need  for,  and  the  nature  of,  revisions  to  the 
standards  imder  which  clinical  laboratories 
are  regulated;  the  impact  of  proposed 
revisions  to  the  standards;  and  the 
modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  be  discussed:  The  agenda  will 
include  an  update  on  the  implementaUon  of 
the  Clinical  Laboratory  Improvement 
Amendments  (CLIA),  a  CDC  presentation  on 
CLIA  quality  control  requirements,  pubUc 
presentations  on  quality  control 
requirements,  a  disciission  of  the  quality 
control  requirements  for  the  final  regulations, 
and  a  summary  of  the  meeting  of  the 
Subcommittee  on  Proficiency  Testing, 
Quality  Assurance,  and  Quality  Control. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  on  the  quality 
control  requirements  are  welcome. 
Comments  should  not  exceed  five 
single-spaced,  typed  pages  in  length  and 


should  be  received  by  the  contact 
person  no  later  than  August  24, 1995. 

Anyone  wishing  to  make  an  oral 
presentation  that  would  include  data 
pertinent  to  CLIA  quality  control 
requirements  should  submit  their 
request,  in  writing,  to  the  contact  person 
by  close  of  business,  August  24, 1995. 
Tlie  request  should  include  the  name, 
address,  and  telephone  number  of  the 
participant;  the  approximate  time 
needed;  and  a  brief  summary  of  the 
topic  and  data  to  be  presented. 
Depending  on  the  number  of  requests, 
up  to  10  minutes  will  be  allowed  for 
each  oral  presentation. 

Contact  Person  for  addition  information: 
John  C.  Ridderhof,  Dr.  P.H..  Division  of 
Laboratory  Systems.  Public  Health  Practice 
Program  Office.  CDC.  4770  Buford  Highway. 
NE,  Mailstop  G-25.  Atlanta,  Georgia  30341- 
3724,  telephone  404/488-7660,  FAX  404- 
488-7663. 

Dated:  August  9.  1995. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-20104  Filed  8-14-95;  8:45  am] 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Mental  Health  Statistics  and  NCVHS 
Sut)committee  on  Disability  and  Long- 
Term  Care  Statistics;  Meetings 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  annoimces  the 
following  subcommittee  meetings. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics  and  NCVHS  Subcommittee 
on  Disability  and  Long-Term  Care  Statistics. 

TiTiie  and  Date:  9  a.m.-5  pjn.,  September 
12, 1995. 

Place:  Room  503A-529A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  D.C  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on  Mental 
Health  StatisUcs  and  the  Subcommittee  on 
Disability  and  Long-Term  Care  Statistics  will 
meet  jointly  to  consider  and  discuss 
presentations  on  a  variety  of  payment  and 
service  models.  There  will  be  presentations 
on  the  Program  of  All-inclusive  Care  for  the 
Elderly  (PACE),  the  second  phase  of  the 
Social  Health  Maintenance  Oganizations, 
consumer  choice  plans,  and  demonstration 
projects. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

rime  and  Date:  9  a.m.-12  noon,  September 
13, 1995. 

Place:  Room  503A-529A,  Hubert  R 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington.  D.C  20201. 

Status:  Open. 
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Purpose:  The  Subcommittee  on  Mental 
Health  Statistics  vnl\  conUnue  discussion  of 
enrollment  and  encounter  minimum  data 
sets,  and  receive  updates  on  National  Health 
Interview  Survey  activities  with  respect  to 
mental  health. 

Contort  Person  for  More  Information: 
Substantive  program  information  as  %irell  as 
simmiaries  of  the  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  CDC.  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  Atigust  8, 1905. 
Carotya  J.  RwmU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-20105  Filed  8-14-95;  8:45  am] 
COOE  41«9-1*-M .  ^ 


National  Center  for  Environmental 
HMlth;  Meetings 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CE>C)  will  convene  the 
foUowing  meeting  cospwnsored  by  the 
European  Commission,  the  National 
Institute  of  Diabetes,  Digestive,  and 
Kidney  Diseases  (NIDDK),  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  and  the  Oregon 
Health  Sciences  University  Foundation. 

Name:  Urinary  Biomai^.:ers  to  Detect 
Significant  Efiects  of  Environmental  and 
Occupational  Exposure  to  Nephrotoxins. 

Times  and  Dates:  8:45  a.m.-5  p.m., 
September  15, 1995.  9  ajn.-S  p.m., 
September  16, 1995.  9  a.m.-12:30  p.m., 
September  17,  1995. 

Place:  Terrace  Garden  Inn-Buckhead,  3405 
Lenox  Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  the  meeting  is  to 
recommend  a  battery  of  tests  for  use  in 
epidemiologic  studies  of  environmental/ 
occupational  nephrotoxicity;  determine  the 
utility  and  applicability  of  the  individual 
tests  of  renal  injury;  provide  guidance  for 
interpretation  of  information  obtained  from 
the  tests;  and  provide  direction  for  future 
useful  markers  to  detect  nephrotoxicity. 

Matters  to  be  discussed:  Agenda  items 
include:  a  workshop  to  discuss  the  latest 
information  on  categories  of  tests  for 
detecting  effects  of  nephrotoxins,  interpreting 
health  implicaUons  of  these  tests, 
nephrotoxins  of  significant  frequency  and 
economic  impact,  test  batteries,  monitoring 
individuals  with  elevated  test  patterns,  and 
future  research  needs.  Experts  from  the 
United  States  and  Europe  will  participate  in 
discussions  of  these  issues  and  provide 
individual  advice  and  guidance  from  their 
respective  scientific  and  clinical  experiences. 

Contact  person  for  more  information: 
Patricia  W.  Mueller,  Ph.D..  Chief,  Health 


Efiects  Laboratory  (FSO),  Molecular  Biology 
Branch,  Division  of  Environmental  Health 
Laboratory  Sciences,  NCEH.  CDC,  4770 
Buford  Hwy.,  NE,  Atlanta,  Georgia  30341- 
3724,  telephone  404/488-7983. 

Dated:  August  9, 1995. 
CaiaiyBj.RiMeU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc  95-20106  Filed  8-14-95;  8:45  am] 
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Food  and  Drug  Administration 
IDecl«INo.9SN-0247] 

Drug  Export;  DILAUDID  HP-PLUS 
O*ydroiworphone  HydrochlorM^  20 
MMIgram  (mgyMIHIUter  (mL)  Vlais  and 
DILAUDID  XP  (Hydromorphone 
HydrocMertde)  SOmg^mL  VWs  for 
Iniectfon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Knoll  Pharmaceutical  Co.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug 
DILAUIMD  HP-PLUS  (hydromorphone 
hydrochloride)  20mg/mL  Vials  and 
DILAUDID  XP  (hydromorphone 
hydrochloride)  SOmg/mL  Vials  for 
Infection  to  Canada. 
A00RE88C8:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of     ^ 
hiunan  drugs  imder  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  IDrug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  PL,  Rockville.  MD  20857,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  die  United  States.  Section 
802(b)(3)(B)  of  die  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  reqiurements  of  section  802(b)(3)(B) 


have  been  satisfied.  Section  802(b)(3KA) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Fedwal  Regiater 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Knoll  Pharmaceutical  Co.,  30  North 
Jefferson  Rd..  Whippany,  NJ  07981,  has 
filed  an  apphcation.requesting  approval 
for  the  export  of  the  human  drug 
DILAUDID  HP^LUS  (hydromorphone 
hydrochloride)  20mg/mL  Vials 
DILAUDID  XP  (hydromorphone 
hydrochloride)  50mg/mL  Vials  for 
Injection  to  Canada.  The  firm  has  an 
NDA  for  DILAUDID  lOmg/mL  (250mg/ 
vial).  This  product  is  used  for  the  relief 
of  severe  pain  in  patients  who  require 
subcutaneously,  intravenously,  or 
intramuscularly  administered  opioids  in 
doses  or  concentrations  higher  than 
those  usually  needed.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on  June 
26, 1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  vsrith  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  docimient.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P-ni.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  25, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  .Food,  Drug,  and  Cosmetic  Act 
(sec.  80^(21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  July  25, 1995. 
Betty  L  Jones, 

Deputy  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  95-20187  Filed  8-14-95;  8:45  am} 
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National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Piusuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
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HeHt,  Lung,  and  Meed 


)  "i— *fa*y  wiM  be  ^mb  to  ^ 
fwhtir  te  ppevi^  coacapt  review  ef 
pnpeeeil  c— tract  er  ^sst  solicitatioBs. 

Individuals  who  plan  to  attend  and 
need  special  assisttoce,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
mfenn  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Naxae  of  Panel:  Longitudinal  Cohort 
Studies  • 

Dotes  of  Meeting:  September  5-6, 1995 

Time  of  Meeting:  9:00  a.in. 

Place  of  Meeting:  National  Institutes  of 
Health,  Rockledge  II  Building,  ConfiBTence 
Rooms  Allt  A2,  6761  Rockledge  Drive, 
Bethesda,  Mary  load 

Agenda:  The  panel  will  review  the  current 
status  of  research  in  the  designated  areas, 
identify  gaps  and  make  recommendations 
regarding  opportunities  and  priorities  for 
future  contract  or  grant  solicitations. 

Contact  Person.-  Teri  N4aaolio,  M.D., 
M.RS.,  KockledgB  M  Building,  Rm.  8160, 
67*1  Rockledge  Drive,  Betfaesda,  Maryland 
2eM2,(3«l)  435-0707 

Name  of  Panel:  Homocysteinemia  and 
CardiovaKular  Diseases 

Dotes  of  Meeting:  September  27, 1995 

Time  of  Meeting:  9:30  a.m. 

Fface  of  Meeting:  National  Institutes  of 
Health,  Rockledge  n  Building,  Conference 
Room  8119, 6701  Rockledge  Drive,  Bethesda, 
Maryland  20892 

Agenda:  The  panel  will  review  the  current 
status  of  research  in  the  designated  areas, 
identify  gaps  and  make  reconunendations 
regarding  opportunities  and  priorities  for 
future  contract  or  grant  solicitations. 

Contact  Person:  Lawrence  Friedman,  M.D., 
Rockledge  II  Building.  Room  8100. 6701 
Rockledge  Drive,  Bethesda,  Maryland  20892, 
(301)  435-0422 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.83C,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  9, 1995. 
Suean  K.  Fridmaa, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-20040  Filed  6-14-95;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Sleep  Disorders  Research  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  cf 
the  Sleep  Disorders  Research  Advisory 
Board,  National  Center  on  Sleep 
Disorders  Research,  National  Heart, 
Lung,  and  Blood  Institute,  September 
26-27, 1995.  This  meeting  will  be  held 
at  the  National  Institutes  of  Health, 
Building  31,  Conference  Room  10, 9000 


Reckvitte  Pito.  iBihuiis.  Mwylaad 
20992. 

Hw  oadie  lueetisg  wiH  he  op«i  to  the 
pwbHc  from  9:00  •.a.  to  ed^oHnHnent.  to 
discuss  recommwidations  on  the 
implementaticm  and  evaluation  of  the 
National  Center  on  Sleep  Disorders 
Research  programs.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  James  P.  ICiley,  Executive 
Secretary  and  Director,  National  Center 
on  Sleep  Disorders  Research,  NHLBI, 
Two  Rockledge  Center  Suite  7024,  6701 
Rockledge  Drive  MSC  7920,  Bethesda, 
Maryland  20892-7920.  (301)  435-0199, 
will  fiunish  meeting  and  member 
information. 

(Catalog  of  Fed««l  Domestic  Assistance 
Program  No.  93.838,  Lung  diseases  Research, 
National  Institutes  of  He^th) 

Dated:  August  8. 1995. 
SwaalCFeMiMn. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-20041  Filed  8-14-95;  8:45  am] 
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Natlenai  Institirte  en  Alcohol  Abuse 
and  Alcohoiistn;  NeHoe  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

The  National  Advisory  Coimcil  on 
Alcohol  Abuse  and  Alcoholism  meeting 
on  September  21  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6)  of  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  resean±  grant 
applications.  These  applications  and  the 
discussions  cotild  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


w(wdd  omstitute  a  deariy  uswafranted 
hivaaoa  of  persoaal  privacy. 

A  stuDiBery  of  the  meeting  and  the 
roster  of  coaumttee  members  may  be 
obtained  from:  Ms.  Ida  Nestorio,  Office 
of  Scientific  Affairs,  National  Institute 
on  Alc(Aol  Abiise  and  Alcoholism, 
Willco  Building,  Suite  409,  6000 
Executive  Blvd.,  Rockville,  MD  20892- 
7003,  Telephone:  301-443-4375.  Other 
information  pertaining  to  the  meeting 
can  be  obtained  bom  the  contact  perscm 
indicated. 
Name  of  Committee:  National  Advisory 

Coimcil  on  Alcohol  Abuse  and 

Alcoholism 
Executive  Secretary:  James  F.  Vaughan, 

6000  Executive  Blvd.,  Suite  409, 

Bethesda,  MD  20892-7003,  301-443- 

4375 
Dates  (^Meeting:  September  21, 1995 
Place  of  Meeting:  Conference  Room  D, 

Building  45  (Natcher),  NIH  Campus, 

9000  Rockville  Pike,  Bethesda,  MD 

20892 
Open:  Sept«nber  21, 10:30  a.m.  to 

ac^oumment 
Agenda:  Discussion  (A  Institute 

extramiual  research  programs,  health 

services  researdi,  and  other  program 

and  peer  review  issues  relevant  to 

Council  activities 
Cloaed:  September  21, 8  a.m.  to  10:30 

a.m. 
Agenda:  To  review  and  evaluate  grant 

applicaticms 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.281,  Scientist  Development  Award, 
Research  Scientist  Development  Award, 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award;  93.891, 
Alcohol  Research  Center  Grants:  National 
Institutes  of  Health) 

Dated:  August  8, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-20042  Filed  6-14-95;  8:45  am] 
MUJNO  COM  4140-01-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  I>rug 
Abuse,  National  Institute  on  Drug  Abuse 
on  September  19-20, 1995. 

On  September  19,  bom  9  a.m.  to  5 
p.m.,  the  meeting  will  be  held  at  the 
National  Institutes  of  Health,  Building  1, 
Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892.  This  portion 
of  the  meeting  will  be  open  to  the  public 
for  annotmcements  and  reports  of 
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administrative,  legislative,  and  program 
developments  in  me  drug  abuse  field. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Cto  September  20,  fron  9  a.m.  to  1 
pjn.,  the  meeting  will  be  held  at  the 
Parklawn  Building,  Conference  Room  E, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  In  accordance  with  provisions 
set  forth  in  section  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  this  portion  of 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  fit>m  Ms.  Eleanor  C. 
Friedenberg,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278.  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  August  8, 1995. 
Seean  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFK  Doc.  95-20O43  Filed  8-14-95;  8:45  am] 
■LUNG  COOE  414S-01-M 


Nattonai  Institutes  Of  Health 

Prospective  Grant  of  Exciushrs 
Uesnss:  Immunologic  Enhancsntsnt 
With  ManNtttMit  lnt8r1sukln-2  Therapy 

AOCNCY:  National  histitutes  of  Health. 
PubUc  Health  Service.  DHHS. 
action:  Notice. 


r:  This  is  sodce  in  eocordance 
with  15  U.S.C.  209(cKl)  and  37  CFR 
M4.7ta)(lXi)  dut  the  Natieaal  Institutes 
of  Heekh  |>m),  DspartBMirt  ef  Heakh 


and  Hiunan  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
08/063,315  (U.S.  Patent  5,419,900) 
entitled  "Immunologic  Enhancement 
with  Intennitteht  lnterieukin-2 
Therapy"  and  related  U.S.  and  foreign 
patent  applications  to  Chiron 
Corporation  of  Emeryville,  CA.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  all 
therapeutic  applications  including 
treatment  of  HTV  infection  and  ADDS. 
This  prospective  exclusive  license  may 
be  granted  uinless  within  60  days  from 
the  date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  application  describes  the 
continuous  intermittent  infusion  of 
interleukin-2,  alone  or  in  combination 
with  retroviral  therapy,  into  a  patient  as 
a  means  of  enhancing  the  patient's 
immune  system.  The  ability  of  this 
therapy  to  stimulate  immime  function 
may  have  advantages  in  any  disease 
state  in  which  interleukin-2  plays  a  role 
in  the  associated  immune  response,  and 
may  therefore  be  useful  in  the  treatment 
of  HIV  infections  and  AIDS,  as  well  as 
for  the  attendant  opportimistic 
infections  that  occur  in  AIDS  patients. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  ccHnments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852. 
Telephone:  (301)  496-7735;  Facsimile: 
(301)  402-0220;  E-mail:  Steve— 
Ferguson©NIH.GOV.  Applications  for  a 
license  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  license.  Only 
written  comments  and/or  applications 
for  a  license  which  are  received  by  NIH 
on  or  before  October  16, 1995,  wiU  be 
considered.  Comments  and  objections 
submitted  in  response  to  this  nc^ice  will 
not  be  made  available  for  public 
inspection,  and,  to  the  extent  permitted 
by  law,  will  not  be  released  imder  the 
Freedom  of  Infcwmation  Act,  5  U.S.C. 
552.  A  signed  Ctmfidential  Disclosure 


Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Dated:  August  2. 1995. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  95-20044  Filed  8-14-95;  8:45  am) 

MJJNQ  COOE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  FR-3917-N-iq 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the  . 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (3)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Elepartment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
informatitm  coUectii»  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
infonaetian;  (3)  die  description  of  the 
need  fm  tibe  imfoam^va  and  its 
proposed  «••;  H)  tiM  agency  form 
niuabsr,  if  appycehia;  (5)  wdut  members 
of  the  piMk  will  be  dfecled  i^  the 
proposei;  <ft)  eaewHwrte  of  ^m  total 
nuBhsr  ef  ke«n  aes^sd  te  prepare  ^ 
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information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Autliorit3r.  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  August  8, 1995. 
David  S.  Crtoty, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Infoimation  Collection  to  0MB 

Proposal:  Housing  Discrimination 
Complaint  Form  (English/Spanish 
Version). 

Office:  Fair  Housing  and  Equal 
Ojmortimity. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Pursuant  to  Public  Law  90-284,  any 
person  who  believes  he/she  has  been  or 


is  about  to  be  injured  by  a 
discriminatory  housing  practice  on  the 
basis  of  race,  color,  religion,  sex,  or 
national  origin  may  file  a  complaint 
with  the  Secretary  of  HUD  using  these 
forms.  HUD  needs  the  information 
provided  for  the  basis  of  an 
investigation  of  a  housing 
discrimination  complaint. 

Form  Number:  HUD-903  and  903A. 

Respondents:  Individual  or 
Households,  Business  or  other  For- 
Profit,  Not-For-Profit  Institutions,  and 
State,  Local,  or  Tribal  Govenunent. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-e03  and  903A 


9.300 


9.300 


Total  Estimated  Burden  Hours:  9,300. 

Status:  Extension,  no  changes. 

Contact.- Goldia  D.  Hodgdon,  (202) 
619-8041.  Jospeh  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated:  August  8, 1995. 
{FR  Doc.  95-20090  Filed  8-14-95:  8:45  am] 
aaxMG  cooc  42te-ei-M 


DEPARTMENT  OF  THE  INTERiOR 

Bureau  of  Land  Management 

[NV-030-1220-00;  Closure  Notice  No.  NV- 
030-«6-0«] 

Temporary  Closure  of  Certain  Public 
Lands  in  the  Carson  City  District  for 
Management  of  the  1995  Running  of 
the  V.O.R.RJV.  "Yerlngton  to  Fallon 
and  Back"  Off-Highway  Vehicle  (OHV) 
Race 

AGENCY:  Bureau  of  Land  Management, 
Nevada. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill  Coimty  and 
Lyon  County,  Nevada,  on  and  adjacent 
to  the  1995  "Yerington  to  Fallon  and 
Back"  race  course  on  September  3, 
1995.  Access  will  he  limited  to  race 
officials,  entrants,  law  enforcement  and 
emergency  personnel,  ELM  personnel 
monitoring  the  event,  Ucensed 
permittee(s)  and  right-of-way  grantees. 

summary:  The  Carscm  Gty  District 
Manager  annouiK»s  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  [mivide  for  pubUc  safety  during 
the  official  running  of  the  1995 
"Yerington  to  Fallon  and  Back"  OHV 
Race. 

EFFECTIVE  DATE:  Sepftember  3, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull  or  Terry  Knight,  Outdoor 
Recreation  Planners,  Carson  City 
District  Office.  1535  Hot  Springs  Road, 
Suite  300,  Carson  Qty,  Nevada  89706- 
0638.  Telephone  (702)  885-6100. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Carson  Qty  District, 
Churchill  Coimty  and  Lyon  County, 
Nevada,  will  be  temporarily  closed  to 
public  access  on  September  3, 1995,  to 
protect  persons,  property,  and  public 
land  resources  on  and  adjacent  to  the 
1994  "Yerington  to  Fallon  and  Back" 
OHV  race,  permit  number  NV-03— 4- 
011.  Specific  restrictions  and  closure 
information  are  as  follows: 

1.  The  public  lands  to  be  closed  ot 
restricted  are  those  lands  adjacent  to 
and  including  roads,  trails  and  washes 
identified  as  the  1995  "Yerington  to 
Fallon  and  Back"  OHV  race  coiuse. 
These  lands  are  within  T.13N.,  R.25E.; 
T.13N..  R.24E.:  T.14N.,  R.24E.;  T.15N.. 
R.24E.;  T.16N.,  R.24E.;  T.16N.,  R.25E.; 
T.16N.,  R.26E.;  T.16N.,  R.27E.;  T.16N., 
R.28E.;  T.16N..  R29E.;  T.16N..  R.30E.; 
T.16N..  R.31E.:  T.17N..  R.26E.:  T.17N.. 
R.30E.;  T.17N..  R.31E.;  and  T.18N., 
R.30E.  M.D.M.  A  map  of  the  race  coiuse 
may  be  obtained  from  Fran  Hull  or 
Terry  Knight  at  the  contact  address.  The 
event  permittee  is  required  to  marie  and 
monitor  the  race  course  during  this 
closiue  period. 

2.  From  6:00  A.M.  to  11:59  P.M., 
Sunday,  September  3, 1995,  the  race 
course  and  those  public  lands  300  feet 
to  either  side  of  the  coiuse  are  closed  to 
the  public,  except  for  designated  check 
points  and  spectator  areas. 

3.  Areas  frtMn  which  spectators  may 
view  the  event  are  confined  to  the  start/ 
finish  area  in  Section  21,  T.13N.,  R.25E., 
the  restart  area  in  Secticm  32,  T.1N4., 
R.3(£,  MD.M.  and  check  points  1. 2, 3, 


4,  5  and  6,  identified  on  the  map  of  the 
race  course.  All  public  spectator 
vehicles  operating  within  these 
designated  areas  shall  maintain  a 
maximum  speed  of  10  MPH.  Spectators 
shall  remain  in  safe  locations  as 
directed  by  event  officials  or  BLM 
personnel. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
emergency  personnel,  or  BLM  personnel 
monitoring  the  event. 

Authority  for  closure  of  public  lands 
is  found  in  43  CFR  8341,  43  CFR  8364 
and  43  CFR  8372.  Any  person  who  fails 
to  comply  with  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.7 

Dated:  August  4, 1995. 
fohn  O.  Singlaub, 

District  Manage. 

[FR  Doc.  95-20135  Biled  8-14-9S;  8:45  am] 

■LUNB  OOPB  IHO  HC  M 


Bureau  of  Land  Management 
[UT-920-06-1310-01] 


OH  and  Gas  L< 


;Utah 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  adoption/notice  of 

availability  of  Record  of  Decision. 

SUMMARY:  This  notice  is  to  advise  the 
ptriiUc  that  the  Bureau  of  Land 
Management  (BLM)  Plans  to  adopt  the 
Final  Environmental  Impact  Statement 
for  Oil  and  Gas  Leasing  in  the  North 
Slope  Area  of  the  Wasatch-Cache  and 
Ashley  National  Forests  and  of  the 
availability  of  the  BLM's  Record  of 
Decision  (ROD). 

OATIt:  The  public  will  have  until 
September  14, 1995  to  appeal  this 
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decision  in  accordance  with  the 
instructions  provided  in  this  Notice. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  a  Final  Environmental 
Impact  Statement  (FEIS)  for  Oil  and  Gas 
Leasing  within  the  North  Slope  Area  of 
the  Wasatch-Cache  and  Ashley  National 
Forests  has  been  prepared  by  the  U.  S. 
Forest  Service  (USPS)  and  the  Bureau  of 
Land  Management.  National  and  local 
a{(reements  between  the  two  agencies 
identified  the  USPS  as  lead  agency  for 
preparing  the  analysis  with  BLM 
participating  as  a  cooperating  agency  as 
described  in  40  CFR  1501.6. 

The  FEIS  addresses  the  potential 
impacts  of  leasing  on  lands  within  the 
Wasatch-Cache  and  adjacent  Ashley 
National  Forests  determined  to  have 
high  potential  for  the  occurrence  of  oil 
and  gas  and  identifies  which  areas  are 
available  for  leasing  and  any 
stipulations  that  will  be  attached  to 
leases.  The  two  Forest  Plans  have  been 
amended  to  be  consistent  with  the 
decisions  reached  in  this  FEIS. 

The  Mineral  Leasing  Act  of  1920.  as 
amended,  provides  the  Secretary  of  the 
Interior  the  authority  to  issue  oil  and  gas 
leases  on  lands  where  oil  and  gas  rights 
are  held  by  the  Federal  Government. 
This  authority  has  been  delegated  to  the 
BLM.  The  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987  requires  the 
BLM  to  obtain  the  consent  of  the 
Secretary  of  Agriculture  before  issuing 
leases  on  National  Forest  System  Lands. 
Authority  to  consent  has  been  delegated 
to  Forest  Supervisors.  The  North  Slope 
Leasing  FEIS  identifies  those  lands  that 
will  be  made  available  to  BLM  for 
leasing  and  site  specific  stipiilations 
that  will  be  attached  to  leases. 

In  accordance  with  40  CFR  1506.3(c), 
BLM  is  adopting  the  FEIS  for  the 
purpose  of  issuing  oil  and  gas  leases 
within  the  North  Slope  area  of  the 
Wasatch-Cache  and  Ashley  National 
Forests.  BLM  actively  participated  in 
the  preparation  of  the  Draft  and  Final 
EISs  and  independently  reviewed  each 
doaunent.  Department  of  the  Interior  as 
well  as  Public  comments  and  concerns 
have  been  satisfactorily  addressed  in  the 
FEIS.  The  FEIS  complies  with  NEPA 
and  meets  the  requirements  of  the 
regulations  for  implementing  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  CFR  part  1600).  BLM's 
preferred  alternative  is  Alternative  P  as 
described  in  the  FEIS  which  is  also  the 
preferred  alternative  of  the  USPS. 

Copies  of  the  FEIS  are  available  from 
the  Wasatch-Cache  National  Forest. 
8230  Federal  Building,  125  South  State 
Street.  Salt  Lake  Qty.  Utah  84138.  and 


the  Ashley  National  Forest,  355  North 
Vernal  Avenue,  Vernal.  Utah  84078. 
Public  reading  copies  are  available  at 
the  following  BLM  locations: 
Utah  State  Office,  324  South  State 

Street,  Salt  Lake  Qty,  Utah  84111. 
Rock  Springs  District  Office,  Highway 

191  North.  Rock  Springs.  Wyoming 

82902. 

This  decision  may  be  appealed  to  the 
Interior  Board  of  Land  Appeals,  Office 
of  the  Secretary,  in  accoidance  with  the 
regulations  in  43  CFR  part  4.  The 
Appellant  has  the  burden  of  showing 
the  decision  app>ealed  from  is  in  error. 
If  you  wish  to  file  a  petition  for  a  stay 
of  the  effectiveness  of  this  decision 
during  the  time  that  yoiu  appeal  is 
being  reviewed  by  the  Boanl,  the 
petition  for  stay  must  accompany  your 
notice  of  appeal.  If  you  request  a  stay, 
you  have  the  biuden  of  proof  to 
demonstrate  that  a  stay  should  be 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Pouts.  Bureau  of  Land 
Management,  Utah  State  Office,  P.  O. 
Box  45155,  Salt  Lake  Qty,  Utah  84145- 
0155  or  Teri  Deakins.  Rcick  Springs 
District  Office.  P.  O.  Box  1869.  Rock 
Springs,  Wyoming  82902-1869. 
Mat  MillenhTh, 
Utah  State  Director. 
Alan  FL  PierMm, 
Wyoming  State  Director. 
[FR  Doc.  95-20039  Filed  8-14-95;  8:45  am) 
BajJNQ  CODE  431».00-P 

[AZ-O66-0fr-182(M)1;  AZA-28640] 

Arizona:  Notice  of  Realty  Action; 
Laasa/Convayanca  of  Public  Lands  for 
Recreation  and  Public  Purposes  In 
Yuma  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Classification  of  public  lands  for 

recreation  and  public  purposes  lease/ 

conveyance. 

SUMMARY:  The  following  described 
public  land  in  Yuma  County,  Arizona, 
has  been  examined  and  fotmd  suitable 
for  classification  for  lease  or  conveyance 
for  public  purposes  imder  the 
provisions  of  the  Recreation  and  Public 
Piuposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Yuma  County 
Board  of  Supervisors  proposes  to  use 
the  land  for  ptiblic  purposes  on  which 
to  locate  a  Consolidated  County  Office 
Complex. 

Gila  and  Salt  River  Kteridian,  Arizona 

T.  9  S.,  R.  22  W.. 
Sec.  17,  NEV4, 
containing  160.00  acres,  more  or  less. 


SUPPLEMENTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  purposes. 
The  lease/conveyance  is  consistent  with 
current  Biueau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
lease/patent  when  issued  would  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

4.  A  Ei)-foot  wide  right-of-way  for  a 
Bureau  of  Reclamation  canal  across  the 
north  boundary. 

5.  A  33-foot  wide  road  right-of-way 
for  Yiuna  Coimty  along  the  north  and 
east  boimdaries. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease/ 
conveyance  under  the  R&PP  Act  and 
leasing  under  the  mineral  leasing  laws. 

For  a  period  of  45  days  fit>m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  regarding  the 
proposed  classification  for  lease/ 
conveyance  of  the  lands  to  the  District 
Manager,  Yuma  District  Office,  3150 
Winsor  Avenue,  Yiuna,  Arizona  85365. 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  Biueau  of 
Land  Management  followed  proper 
administrative  procedures  in  reaching 
the  decision  related  to  the  suitability  of 
the  land  for  public  purposes. 

EFFECTIVE  DATE:  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  vrill  become 
effective  60  days  from  the  date  of 
publication  in  the  FedCTal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  imtil  after  the  classification 
becomes  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Realty  Specialist  Pete  Gonzales,  Yuma 
Resource  Area  Office,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365. 
telephone  (520)  726-6300. 


42174 


Federal  Register  /  Vol.  60.  No.  157  /  Tuesday,  August  15,  1995  /  Notices 


Dated:  August  4. 1995. 
^ldith  I.  Raed, 
District  Manager. 

(FR  Doc.  9fr-20146  Filed  8-14-95:  8:45  am] 
■UMQ  COM  4»»-»-M 

[AZ-064-06-1430-00;  AZA  28721] 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Clasaification,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice 

summary:  The  following  public  lands  in 
La  Paz  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Arizona  State  Parks  Board  under  the 
provisions  of  the  Recreation  and  Public 
Piirposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  Arizona  State  Parks  Board 
proposes  to  use  the  lands  as  part  of 
Alamo  State  Park. 

GiU  and  Salt  River  Meridian,  Arizona 

T.  10  N..  R.  12  W., 

Sec  6.  lots  3-6. 11-14,  EViSWy*; 
T.  10N.,R.13W., 

Sec  1,  lots  1-3,  SViNEV*.  SEV«NWV«, 
SWV4SWV4,  E'/iSWV..  NV»SEV4; 

Sec  2,  SWV4SWV4; 

Sec  11.  N»ANWV4,  NWV4NEV4; 

Sec  12,  NWV4NWV4; 
T.  11  N..  R.  13  W.. 

Sec  36,  S»/iSEV4; 

Containing  1077.70  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations; 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Yiuna  District,  Havasu 
Resource  Area,  3189  Sweetwater 


Avenue,  Lake  Havasu  City,  Arizona. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  imder  the  mineral  leasing  laws. 
DATES:  On  or  before  September  29, 1995, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  conveyance  of  the  lands  to  t^e  Area 
Manager,  Havasu  Resource  Areb,  3189 
Sweetwater  Avenue,  Lake  Havasu  City, 
AZ  86406. 

CtJVSSIFICATKM  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  a  State 
Park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
futiu«  use  or  uses  of  the  lan^,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning;  or  if  the  use  is 
consistent  with  the  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  lands  for  a  state  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  Jn  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publications  of 
this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Easley,  Land  Law  Examiner, 
Bureau  of  Land  Management,  Havasu 
Resoiut»  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406.  Detailed  information  concerning 
this  action  is  also  available  for  review. 

Dated:  August  7. 1995. 
William  J.  Liebhauser, 
Acting  Area  Manager. 
[FR  Doc  95-20145  Filed  8-14-95;  8:45  am) 

HLUNGCOOE  4310-32-i> 


[OR  51890;  OR-08(M)6-1430-01:  Q5-193] 

Realty  Action;  Proposed  Modified 
Competitive  Sale 

August  7, 1995. 

This  Notice  of  Realty  Action  replaces 
and  supercedes  those  notices  published 
in  the  May  12  and  June  29,  1995, 
editions  of  the  Federal  Register  (60  FR 
25730  and  60  FR  33843,  respectively). 


The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  modified  competitive  sale 
under  the  authority  of  Sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended 
(90  Stat.  2750;  43  U.S.C.  1713  and  90 
Stat.  2757;  43  U.S.C.  1719),  at  not  less 
than  the  appraised  fair  market  value  of 
$57,100.00: 

Willamette  Meridian,  Oregon 

T.  4  S..  R.  4  E., 

Sec.  11.  Lot.  3 

The  above-described  parcel  contains  2.44 
acres  in  Clackamas  County. 

The  parcel  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 

The  above-described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occius  first. 

The  parcel  is  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resoiuxie  values  will  be  aff^ected  by  this 
transfer.  The  sale  is  consistent  with  the 
Salem  District  Resoiuce  Management 
Plan  and  the  public  interest  will  be 
served  by  ofi'ering  this  parcel  for  sale. 

Modified  Bidding  Procedures 

Modified  bidding  procediues  are 
being  used  to  recognize  Clackamas 
County  land  use  plans  and  zoning. 
Preference  to  meet  the  high  bid  is 
authorized  under  43  CFR  2711.3-2.  The 
parcel  is  being  offered  to  any  qualified 
bidder  subject  to  the  following 
designated  bidders  to  meet  the  high  bid: 
Douglas  W.  and  Lisa  W.  Smith  (fee 
owners  of  Tax  Lot  1303,  Map  4  4E  10) 
and  Richard  D.  Mott  (fee  owner  of  Tax 
Lot  1701,  Map  4  4E  10). 

Bidders  must  be  United  States 
citizens  and  18  years  of  age  or  older. 
Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management,  Salem  District 
Office,  1717  Fabry  Road  SE.  Salem. 
Oregon  97306.  prior  to  11:00  a.m.  on 
Wednesday,  October  25, 1995.  Each 
written  sealed  bid  must  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  USDI — Bureau  of  Land 
Management  for  not  less  than  10  percent 
of  the  amount  bid.  The  sealed  bid 
envelopes  must  be  clearly  marked  in  the 
lower  left  hand  comer,  "Bid  for  Public 
Land  Sale  OR  51890". 
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The  written  sealed  bids  will  be 
opened  and  an  apparent  high  bid  will  be 
declared  at  the  sale.  The  designated 
bidders  will  be  notified  through 
certified  mail  that  they  have  30  days  to 
meet  the  high  bid.  Failure  to  meet  the 
high  bid  within  the  30-day  period 
fbUowing  the  sale,  shall  constitute  a 
waiver  of  their  preference  rights.  The 
balance  of  the  purchase  price  shall  be 
paid  within  180  days  of  the  sale  date. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
foUows: 

1.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  submitted  will  also 
constitute  an  application  for  conveyance 
of  the  mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  All  qualified 
bidders  must  include  with  their  bid  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

2.  Tue  bargain  and  sale  deed  will 
subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945;  and 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  above. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
sulnnit  comments  to  the  Cascades  Area 
Manager,  Salem  District  Office,  address 
above.  Any  adverse  comments  will  be 
reviewed  by  the  Salem  District  Manager, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 
Robert  B.  Hersliey, 
Acting  Cascades  Area  Manager. 
[FR  Doc.  95-20148  Filed  8-14-95;  8:45  am] 
HLUNO  CODE  4310-33-M 


n«h  and  Wildlife  Service 

Great  L^ltes  Panel  on  Aquatic 
Nuisance  Species  Meeting 

AQCNCY:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Great  Lakes  Panel  on 
Aquatic  Nuisance  Species,  a  regional 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  A  number  of 
subjects  will  be  discussed  including: 
United  States  and  Canadian  funding  for 
Aquatic  Nuisance  Species  programs; 


presoitation  of  a  model  state  aquatic 
nuisance  species  management  plan; 
reauthorization  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act;  and,  a  report  on  Panel 
committee  initiatives-workpian. 
DATES:  The  Great  Lakes  Panel  will  meet 
from  1:00  p.m.  to  5:00  p.m.  on 
Thiusday,  September  21,  and  8:30  a.m: 
to  12:00  p.m.  on  Friday,  September  22, 
1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Duluth  Entertainment  Convention 
Center,  350  Harbor  Drive,  Duluth, 
Miimesota  55802.  The  telephone 
number  is  (800)  628-8385. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Reynolds,  Great  Lakes  Commission,  The 
Argus  n  Building,  400  Fourth  Street, 
Aim  Arbor,  Michigan  58103-4816,  at 
(313) 665-9135. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2]  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Aquatic 
Nuisance  Species,  a  regional  committee 
of  the  Aquatic  Nuisance  Species  Task 
Force  established  under  the  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat.  4761, 16 
U.S.C.  4701  et  seq.,  November  29, 1990). 
Minutes  of  the  meeting  will  be 
maintained  by  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  Room 
840, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203  and  the  Great 
Lakes  Panel  Coordinator,  Great  Lakes 
Commission,  The  Argus  Building,  400 
Fourth  Street,  Aim  Arbor,  Michigan 
58103-4816,  and  will  be  available  for 
public  inspection  during  regular 
business  hours,  Monday  through  Friday, 
within  30  days  following  the  meeting. 

Dated:  August  9. 1995. 
W.E.  Knapp, 

Acting  Assistant  Director — Fisheries;  Co- 
Chair,  Aquatic  Nuisance  Species  Task  Force. 
(FR  Doc.  95-20173  Filed  8-14-95;  8:45  am] 
BILUNG  OOOE  4310-«5-M 


United  States  Geological  Survey 

Notice 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Geological  Survey 
(USGS)  is  planning  to  enter  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  Corbis 
Publishing,  a  small,  privately-ovmed, 
digital  ardiiving  company.  The  purpose 
of  the  CRADA  is  to  collaborate  with 
Corbis  Corporation  to  produce  a 
consumer  CD-ROM  software  title  on  a 
variety  of  geological  topies.  Any  other 


software  companies  or  organizations 
interested  in  pursuing  the  possibility  of 
a  CRADA  for  similar  activities  should 
contact  the  U.S.  Geological  Survey  no 
later  than  30  days  from  the  publication 
of  this  notice. 

ADDRESSES:  Information  on  the 
proposed  CRADA  is  available  to  the 
pubUc  upon  request  at  the  following 
location:  U.S.  Geological  Survey,  Branch 
of  Volcanic  and  Geothermal  Processes, 
MS-giO,  345  Middlefield  Road,  Menlo 
Park,  California  94025-3591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  B.  Lowenstem  of  the  U.S. 
Geological  Siuvey,  Branch  of  Volcanic 
and  Geothermal  Processes,  at  the 
address  given  above;  telephone  (415) 
329-5238;  FAX  (415)  329-5203;  email 
jlwnstmdmojave.wr.usgs.gov. 
P.  Patrick  Leahy, 
Chief  Geologist. 

[FR  Doc.  95-20079  Filed  8-14-95;  8:45  am) 
aiUJNQ  CODE  4910-11-M 


lAlnerals  Management  Service 

infomiation  Collection  SutMnitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
reapproval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  Information 
Collection  requirements  and  related 
explanatory  material  may  be  obtained 
by  contacting  Dennis  Jones  at  303-231- 
3046.  Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010-0061).  Washington.  EX:  20503, 
telephone  202-395-7340. 

Title:  Oil  Transportation  Allowances. 

OMB  Approval  Number:  1010-0061. 

Abstract:  The  Government  collects 
royalties  resulting  from  the  sale  of 
Federal  and  Indian  oil.  In  some  cases  an 
allowance  is  granted  to  compensate 
lessees  for  the  reasonable  costs  of 
transporting  the  royalty  portion  of  the 
oil  to  a  delivery  point  remote  from  the 
lease.  Transportation  allowances  are 
taken  as  a  deduction  from  royalty.  The 
allowance  determination  procediue  is 
essential  to  enstire  that  the  public  and 
the  Indians  receive  the  full  royalty 
payment  to  which  they  are  entitled,  and 
that  lessees  are  correctly  compensated 
for  allowable  transportation  costs. 
Failure  to  collect  the  date  described  in 
this  information  collection  could  make 
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it  impossible  to  ensure  that  royalty  rates 
computed  and  paid  are  appropriate. 

Bureau  Form  Number:  MMS-^110. 

Frequency:  On  occasion,  annually,  or 
when  circumstances  change. 

Description  of  Respondents:  Oil 
companies. 

Estimated  Completion  Time:  Average, 
3.5  hours. 

Annual  Responses:  1,200. 

Aimual  Burden  Hours:  4,400. 

Bureau  Clearance  Officer:  Arthur 
Quintana  703-787-1101. 

Dated:  July  7, 1995. 
laiBM  W.  Shaw. 

Associate  Director  for  Royalty  Management. 
(FR  Doc  95-20074  Filed  S-14-95:  8:45  am) 

■UMQ  COM  4310-Mn-M 


information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMfi  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Qearance  Officer  at  the  telephone 
nimiber  listed  below.  Comments  and 
suggested  on  the  proposal  should  be 
made  directly  to  die  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0034);  Washington.  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  220-70- 
4817. 

Title:  Notice  of  Processing  of 
Geological  and  Geophysical  Information 
and  Data,  30  CFR  251.11  and  250.12. 

OMB  Approval  Number:  1010-0034. 

Abstract:  Respondents  conducting 
exploration  for  oil  or  gas  in  the  Federal 
Outer  Continental  Shelf  (OCS)  provide 
the  Minerals  Management  Service 
(MMS)  with  the  following  information: 

•  Geological  and  Geopnysical 
Information  and  Data 

•  Processed  and  Analyzed 
Information  and  Data 

•  Inter|vetati(Hi8  of  Geological  and 
Geophysical  Information  Data 

The  MMS  uses  the  information  and 
data  to  properly  evaluate  OCS  resources 
and  environmental  conditions  as 
required  by  the  OCS  Lands  Act. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
OCS  permittees. 


Annual  Burden  Hours:  1,000  hours. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239. 

Dated:  July  6. 1995. 
Henry  G.  Bartholomew, 
Deputy  Associate  Director  for  Operations  and 
Safety  Managemen  t. 

(PR  Doc.  95-20063  Filed  8-14-95;  8:45  am] 
BNJJNO  0006  4310-MR-M 


information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
informations  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Biueau  Clearance 
Officer  and  to  the  Officer  of 
Management  and  Budget;  Paperwork 
Reduction  Project  (1010-0048); 
Washington,  E)C  20503,  telephone  (202) 
395-7340.  with  copies  to  Chief, 
Engineering  and  Standards  Branch;  Mail 
Stop  4700;  Minerals  Management 
Service;  381  Elden  Street;  Hemdon, 
Virginia  22070-4817. 

Titie:  Applying  for  Notices  or  Permits, 
30  CFR  251.5. 

OMB  Approval  Number:  1010-0048. 

Abstract:  Respondents  provide  the 
Minerals  Management  Service  (MMS) 
with  a  status  report  that  enables  MMS 
to  verify  that  permit  requirements  are 
met,  estimate  completion  dates,  and 
determine  the  quality  of  data  acquired 
by  persons  operating  under  a  permit  for 
geological  and  geophysical  exploration 
for  mineral  resources  and  scientific 
research  in  the  Outer  Continental  Shelf 
(OCS). 

Bureau  Form  Number:  Form  MMS- 
327. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
OCS  permittees. 

Annual  Burden  Hours:  1,530. 
Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1239. 

Dated:  July  19, 1995. 
Henry  G.  Bartholonew. 

Deputy  Associate  Director  for  Opmations  and 

Safety  Management. 

[FR  Doc  95-20064  Filed  8-14-95;  8:45  am) 

MLLMQ  COM  431*-Mn-M 


information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0049):  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief.  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Titie:  30  CFR  Part  250,  Subpart  B. 
Exploration  and  Development  and 
Production  Plans. 

OMB  Approval  Number  1010-0049. 

Abstract:  This  information  will  be 
used  by  the  Minerals  Management 
Service  to  determine  if  activities 
covered  in  exploration,  development 
and  production  plans,  and 
environmental  reports  are  carried  out  in 
a  safe  and  environmentally  acceptable 
manner. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Annual  Burden  Hours:  171,680. 

Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1239. 

Dated:  July  19. 1995. 
Heniy  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 

Safety  Management. 

IFR  Doc.  95-20065  Filed  8-14-95;  8:45  am) 

BIUMO  COM  4310-MR-M 


Information  Collection  SutMnltted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Office  at  the  telephone 
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number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0036);  Washington.  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  Chief.  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street.  Hemdon.  Virginia  22070- 
4817. 

Titie:  Inspection  and  Reporting  of 
Progress  and  Results  of  Activities 
Conducted  Under  Permits,  30  CFR  251.7 

OMB  Approval  Number.  1010-0036. 

Abstract  Respondents  provide  the 
Minerals  Management  Service  (MMS) 
with  a  status  report  that  enables  MMS 
to  verify  that  permit  requirements  are 
met.  estimate  completion  dates,  and 
determine  the  quality  of  data  acquired 
by  persons  operating  under  a  permit  for 
geological  and  geophysical  exploration 
for  mineral  resources  and  scientific 
research  in  the  Outer  Continental  Shelf 
(OCS). 

Bureau  Form  Number.  Forms  MMS- 
328  and  MMS-329. 

Frequency.  Monthly  and  other. 

Description  of  Respondents:  Federal 
OCS  permittees. 

Annual  Burden  Hours:  6,400. 

Bureau  Clearance  Officer.  Arthur 
Quintana,  (703)  787-1239. 

July  19, 1995. 
Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management. 

IFR  Doc.  95-20068  Filed  &-14-95;  8:45  am) 
BILUNG  COM  4310-MR-M 


Infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under  - 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
infoimation  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
niunber  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  BureauKClearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0043);  Washington,  DC 
20503,  telephone  (202)  395-7340,  vdth 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service:  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 


Titie:  30  CFR  Part  350,  Subpart  F, 
Well-Workover  Operations. 

OMB  ApprovalNumber:  1010-0043. 

Abstract:  This  information  will  be 
used  by  the  District  Supervisors  to 
evaluate  and  approve  or  disapprove  the 
adequacy  of  equipment  and/or 
procedures  to  be  used  during  the 
conduct  of  well-woikover  operations. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil,  gas,  and 
sulphur  lessees. 

Recordkeeping  Hours:  430. 

Ajinual  Burden  Hours:  15. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1239. 

Dated:  July  12, 1995. 
Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 

Safety  Management 

(FR  Doc.  95-20069  Filed  8-14-95;  8:45  am) 

BtLUNG  COM  4310-MR-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  propose)  for  the  collection  of 
information  listed  be)ow  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
niunber  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0086);  Washington,  DC 
20503,  telephone  (202)  395-7340.  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service,  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Titie:  30  CFR  Part  250,  Subpart  P, 
Sulphur  Operations. 

OMB  Approval  Number:  1010-0086. 

Abstract:  This  infonnation  is  needed 
to  ascertain  the  conditions  of  a  drilling 
site.  This  is  necessary  to  mitigate  the 
hazards  inherent  in  drilling  operations 
and  to  increase  the  margin  of  safety  of 
personnel  and  the  environment. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Lessees 
of  Outer  Continental  Shelf  Sulphur 
Leases. 

Recordkeeping  Hours:  331. 

Annual  Burden  Hours:  116. 

Bureau  Clearance  Officer:  Arthiu" 
Quintana,  (703)  787-1239. 


Dated:  July  12. 1995. 
Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management. 

[FR  Doc  95-20070  Filed  8-14-95;  8:45  am) 
BIUMQ  COM  4310-MR-M 


information  Collection  SutHnitted  to 
the  Office  of  IManagement  and  Budget 
(OMB)  for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
niunber  Usted  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0059);  Washington,  DC 
20503,  telephone  (202)  395-7340,  wiUi 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  30  CFR  Part  250,  Subpart  H. 
Production  Safety  Systems. 

OMB  Approval  Number:  1010^059. 

Abstract:  This  information  will  be 
used  by  the  District  Supervisors  to 
evaluate  equipment  and/ or  procedures 
that  lessees  propose  to  use  during 
production  operations.  The 
recordkeeping  requirements  provide  the 
means  for  the  Minerals  Management 
Service  inspectors  to  verify  compliance 
with  the  minimum  safety  requirements 
prescribed  in  Subpart  H. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil,  gas,  and 
sulphur  lessees. 

Recordkeeping  Hours:  2,450. 

Annua]  Burden  Hours:  1,350. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239. 

Dated;  July  21.1995. 
Henry  G.  Bartholomew. 
Deputy  Associate  Director  for  Operations  and 
Safety  Management 

[FR  [)oc.  95-20071  Filed  8-14-95;  8:45  am) 
BILUNQ  COM  4310-MR-M 
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Infonnation  Collection  Submitted  to 
th0  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
infonnation  listed  below  has  been 
submitted  to  0MB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  {1010-0058);  Washington,  DC 
20503^  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  22070- 
4817. 

Title:  30  CFR  Part  250.  Subpart  I. 
Platforms  and  Structures. 

OMB  Approval  Number:  1010-0058. 

Abstract:  Respondents  submit  this 
infonnation  to  \he  Minerals 
Management  Service's  regional  offices 
so  they  can  determine  the  structural 
integrity  of  offshore  structiues  and 
ensuire  that  such  integrity  will  be 
maintained  throughout  the  useful  life  of 
the  structiires. 

Bureau  Form  Number:  None. 

Frequency:  Varies. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Annual  Recordkeeping  Hours:  1,000. 

Annual  Burden  Hours:  13,324 
(rounded). 

Bureau  Clearance  Officer:  Arthur 
Qiuntana,  (703)  787-1239. 

Dated:  July  21, 1995. 

Heniy  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  ManagBinent. 

[FR  Doc.  9S-20O72  Filed  &-14-95;  8:45  am] 
MJJNQ  CODE  431  (MM-M 


Information  Collection  SutNnltted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
infonnation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  reapproval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 


by  contacting  Dennis  Jones  at  303-231- 
3046.  Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below,  and  to 
the  OMB  Paperwork  Reduction  Project 
(1010-0063),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Production  Accounting  and 
Auditing  System  Reports  on  Solid 
Minerals. 

OMB  Approval  Number:  1010-0063. 

Abstract:  Production  Accounting  and 
Auditing  System  information  is  needed 
to  provided  comprehensive  production 
and  disposition  data  on  solid  minerals 
produced  from  Federal  and  Indian 
leases.  The  data  collected  from  lease 
and  mine  operators  will  be  used  to 
monitor  production  and  check  reported 
disposition  against  royalties.  The 
monitoring  function  will  enable  MMS  to 
verify  that  proper  royalties  are  being 
received  for  solid  minerals  produced 
from  Federal  and  Indian  land. 

Bureau  Form  Numbers:  MMS-4050, 
MMS-^051-S,  MMS-4059  A  and  B, 
MMS-4060  A  and  B. 

Frequency:  Intermittently,  monthly, 
quarterly. 

Description  of  Respondents: 
Companies  producing  and  processing 
solid  minerals  from  Federal  and  Indian 
leases. 

Estimated  Completion  Time:  .5  to  1.5 
hours. 

Annual  Responses:  4,017. 

Annual  Burden  Hours:  3,425. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1101. 

Dated:  July  10, 1995. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  95-20073  Filed  &-14-95;  8:45  am] 
nUMQ  CODE  4310-lfRMi 


Information  Collection  Sutxnitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
infonnation  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0017);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 


Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  Semiannual  Well  Test  Report, 
Form  MMS-128. 

OMB  Approval  Number:  1010-0017. 

Abstract;  Respondents  submit  Form 
MMS-128  to  the  Minerals  Management 
Service's  (MMS)  Rogional  Supervisors 
so  they  can  evaluate  the  results  of  well 
tests  to  ascertain  if  reservoirs  are  being 
depleted  in  a  manner  that  will  lead  to 
the  greatest  ultimate  recovery  of 
hydrocarbons.  The  form  is  designed  to 
present  current  well  data  on  a 
semiannual  basis  to  permit  the  updating 
of  permissible  producing  rates  and 
provide  the  basis  for  estimates  of 
currently  remaining  recoverable  gas 
reserves. 

Bureau  Form  Number:  Form  MMS- 
128. 

Frequency:  Semiannual. 

Description  of  Respondents:  Outer 
Continental  Shelf  oil  and  gas  lessees. 

Annual  Burden  Hours:  3,080. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239. 

Dated:  July  28. 1995. 
E.P.  Danenberger, 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Management. 
IFR  Doc.  95-20067  Filed  8-14-95;  8:45  am] 

BILUNO  CODE  4310-MR-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
infonnation  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Conrmients  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Biu«au  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0051);  Washington,  DC 
20503.  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  Oil  and  Gas  Production 
Measurement,  Surface  Commingling, 
and  Security,  Subpart  L,  30  CFR  Part 
250. 

OMB  Approval  Number:  1010-0051. 


Abstract:  Respondents  submit  this 
infonnation  to  die  Minerals 
Management  Service's  District 
Supervisors  so  they  can  evaluate  the 
equipment  and/or  procedures  and 
approve  at  disapprove  the  equipment 
and/or  procedures  for  use  during 
offshore  production  measurement  and 
commingling  operations. 

Bureau  Form  Number:  None. 

Frequency:  Varied. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Recordkeeping  Hours:  2,255. 

Annua7  Burden  Hours:  4,650 
(roimded). 

Bureau  Clearance  Officer:  Arthiu- 
Quintana;  (703)  787-1239. 

Dated:  July  28, 1995. 

E.  P.  Danenberger, 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Management. 

[FR  Doc.  95-20066  Filed  8-14-95;  8:45  am] 

MLUNO  CODE  431(MMMI 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  form 
and  explanatory  material  may  be 
obtained  by  contacting  Dennis  C.  Jones 
at  (303)  231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below,  and  to  the  OMB 
Paperwork  Reduction  Project, 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title:  Proposed  Form  MMS-4393— 
Requests  to  Exceed  Regulatory 
Allowance  Limitation. 

Abstract:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program  is  proposing  a  new  form  to  be 
used  by  royalty  payors  on  Federal  or 
Indian  mineral  leases  when  requesting 
MMS  approval  to  exceed  established 
transportation  or  processing  allowance 
limits.  The  Form  will  be  included  with 
the  payor's  request  to  exceed  allowance 
limits  in  order  to  ensure  that  MMS 
receives  the  lease  data  required  to  make 
a  decision  on  the  request. 

Bureau  Form  Number:  MMS-4393. 

Frequency:  Annually. 

Description  of  Respondents:  Oil  and 
gas  companies. 


Estimated  Completion  Time:  Average 
of  one-half  hour. 

Annual  Responses:  50. 

Annual  Burden  Hours:  25. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1101.  ^ 

Dated:  July  12, 1995. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  95-20060  Filed  8-14-95;  8:45  am) 

BILUNG  COOE  4310-Mn-M 


Information  Collection  Sut>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  explanatory 
material  may  be  obtained  by  contacting 
Dennis  C.  Jones  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below,  and  to 
the  OMB  Paperwork  Reduction  Project 
(1010-0074),  Washington,  DC  20503. 
telephone  202-395-7340. 

Tif7e;  Coal  Washing  and 
Transportation  Allowimces. 

0\m  Approval  Number:  1010-0074. 

Abstract:  The  Government  collects 
royalties  resulting  from  the  sale  of 
Federal  and  Indian  coal.  Coal  sales 
contracts  are  required  to  be  submitted 
upon  request  by  MMS  to  ensure  that  the 
Federal  or  Indian  lessor  receives 
royalties  that  are  based  on  product 
values  representing  fair  market  value.  In 
some  cases  an  allowance  may  be  granted 
from  royalties  to  compensate  the  lessee 
for  the  reasonable  actual  costs  of 
washing  the  royalty  portion  of  the  coal. 
An  allowance  may  also  be  granted  for 
transporting  the  royalty  portion  of  coal 
to  a  sales  point  not  on  the  lease  or  in 
the  mine  area.  Failure  to  collect  the  data 
described  in  this  information  collection 
could  result  in  the  imdervaluation  of 
coal  and  render  it  impossible  to  ensure 
that  the  public  and/or  the  Indians 
receive  payment  on  the  full  value  of  the 
minerals  being  removed. 

Bureau  Form  Numbers:  MMS-4292 
and  MMS-4293. 

Frequency:  Annually,  or  whenever  a 
contract  terminates,  or  circumstances 
otherwise  cause  changes. 

Description  of  Respondents:  Solid 
minerals  mining  companies. 

Annual  Responses:  44. 

Annuo/  Burden  Hours:  498. 


Bureau  Clearance  Officer:  Arthuf 
Quintana,  (703)  787-1101. 

Dated:  July  12, 1995. 
lames  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  95-20061  Filed  8-14-95;  8:45  am] 

NLUNQ  COOE  431fr-IIMM> 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  Usted  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0031);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  Reimbursement  to  Permittees 
for  Certain  Geological  and  Geophysical 
Information  and  Data,  30  CFR  251.13. 

OMB  approval  number:  1010-0031. 

Abstract:  Section  26  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act 
requires  that  certain  costs  be  reimbursed 
to  the  parties  submitting  required 
geological  and  geophysical  (G&G) 
information  and  data  requested  by  the 
Minerals  Management  Service  (MMS). 
Under  the  law,  permittees  can  be 
reimbursed  for  the  costs  of  reproducing 
any  G&G  data  required  to  be  submitted. 
In  order  for  the  Government  to 
determine  the  propriety  and  level  of 
reimbursement,  permittees  are  required 
to  send  a  request  for  reimbursement  to 
the  Director,  MMS,  where  it  will  be 
reviewed  and  evaluated. 
Reimbursement  vtdll  be  made  according 
to  appropriate  criteria. 

Bureau  form  number:  None. 

Frequency:  On  occasion. 

Description  of  respondents:  Federal 
OCS  oil  and  gas  permittees. 

Annual  burden  hours:  1,500. 

Bureau  Clearance  Officer  Arthur 
Quintana,  (703)  787-1239. 
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DatMl:  July  6, 1995. 
Hmy  G.  Bartholo— w, 

Deputy  Asaociate  Dinctorfor  Operations  and 

Safety  Management 

(FR  Doc  95-20062  Filed  »-14-95;  8:45  am] 


National  Park  Servlee 

Califomia  National  Hiatoric  traiVPony 
Expreaa  National  HJatorlc  Trial  General 
ManaQenient  Plan/Envtronmental 
Impact  Statement,  California  and  Pony 
Exirnaa  National  Historic  Traile,  Iowa, 
Nebraaka,  Maaouri,  Kansas,  Colorado, 
Wyoming.  Utah.  Nevada,  California, 
Oregon 

AOENCV:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
envinnunental  impact  statement  for  the 
Califomia  and  Pony  Express  National 
Historic  Trails  General  Management 
Plan/Environmental  Impact  Statements, 
Califomia  and  Pony  Express  National 
Historic  Trails. 


t:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
Califomia  and  Pony  Express  National 
Historic  Trails  General  Management 
PUn/Environmental  Impact  Statement 
for  Califomia  and  Pony  Express 
National  Historic  Trails. 

The  efibrt  will  result  in  a 
comprehensive  general  management 
plan  that  encompasses  preservation  of 
natural  and  cultural  resources,  visitor 
use  and  interpretation,  roads,  and 
facilities.  In  cooperation  with  the  U.S. 
Fish  and  Wildlife  Service,  U.S.D.A. 
Forest  Service,  Bureau  of  Land 
Management,  and  the  sovereign  Native 
American  Tribes  with  lands  adjacent  to 
the  trails,  attention  will  also  be  given  to 
resources  adjacent  to  the  trails  that 
affect  the  integrity  of  the  Califomia  and 
Pony  Express  National  Historic  Trails. 
Alternatives  to  be  considered  include 
no-action  and  a  range  of  alternatives 
from  which  the  preferred  alternative 
will  be  selected. 

Major  issues  include  cooperative 
agreements  with  land  management 
agencies  and  private  land  owners  for 
visitor  use  and  trial  preservation; 
identification  of  historic  sites  and  trail 
segments;  development  of  a  consistent 
management  strategy  for  the  trails, 
which  can  be  easily  implemented  by 
land  owners  and  land  management 
agencies. 

A  scoping  brochure  has  been  prepared 
that  details  the  issues  identified  to  date. 
Copies  of  that  information  can  be 


obtained  from  the  Doaver  Service  Center 
(TCE),  Attn:  Patrick  O'Brien,  P.O.  Box 
25287,  Denver,  Colorado  80225-0287; 
(303)  969-2458. 

FOR  FURTHER  MFORMATION  CONTACT:  )ere 
Krakow,  Trail  Program  Manager,  Long 
Distance  Trails  Program  Office  at  (801) 
539-4094. 

Dated:  June  22, 1995. 
Kooald  E.  Everfaart, 

Acting  Field  Director.  Intermountain  Area. 
(FR  Doc.  95-20159  Filed  8-14-95;  8:45  am] 
aauNQ  CODE  49ie-n-«i 


Cheeapeake  and  Ohio  Canal  Nattonal 
Historical  Park  Commission  IMeeting 

Notice  is  hereby  given  is  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  wiU  be  held  at  the 
ClifEside  Inn  in  Harpers  Ferry,  West 
Viiginia,  on  September  9, 1995,  at  1:00 
p.m. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  constilt 
with  the  Secretary  of  the  Intoior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
developmmt  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weindenfeld,  Chaiiman, 

Washington,  D.C 
Ms.  Diane  C  Ellis,  Bninswick.  Maryland 
Brother  James  J.  Kiricpatrick,  F.S.C, 

Cumberland,  Maryland 
Ms.  Anne  L  Gormer,  Cumberiand,  Maryland 
Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Mr.  GecHge  M.  Wykoff,  Jr.,  Cumberland, 

Marylud 
Mr.  Rockwood  H.  Foster,  Washington,  D.C 
Mr.  Bany  A.  Passett,  Washington,  D.C. 
Mrs.  Jo  Reynolds,  Potomac,  Maryland 
Ms.  Nancy  C  Long,  Glen  Echo.  Maryland 
Ms.  Mary  E.  Woodward,  Shepherdstown, 

West  Virginia 
Dr.  James  H.  Gilford,  Frederick,  Maryland 
Mr.  Edward  K.  Miller,  Hagerstown,  Maryland 
Mrs.  Sue  Ann  Sullivan,  Williamsport, 

Maryland 
Mr.  Terry  W.  Hepburn,  Hancock.  Maryland 
Mr.  Laidley  E.  McCoy,  Charleston,  West 

Virginia 
Ms.  Jo  Ann  M.  Spevacek,  Burke,  Virginia 
Mr.  Charles  J.  Weir,  Falls  Church.  Virginia 
Ms.  Ferial  S.  Bishiop,  Washington,  D.C 

Agenda  items  for  this  meeting  include 
the  park's  historic  leasing  program, 
planning  for  Fort  Duncan  area,  and 
fundraising  for  the  Monocacy  Aqueduct. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  die  public  may 
file  with  the  Commission  a  written 
statement  concerning  thfe  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting  or 
who  wish  to  submit  written  statements, 
may  contact  the  Superintendent,  C&O 


Canal  National  Historical  Park,  P.O.  Box 
4,  Sharpsburg,  Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6)- 
weeks  after  the  meeting  at  Park 
Headquarters.  Sharpsburg.  Maryland. 

Dated:  August  9, 1995. 
Kidiard  E.  Powers. 
Fidd  Director,  National  Capital  Area. 
(FR  Doc.  95-20158  Filed  8-14-95;  8:45  am] 
MUMQ  CODE  4)1*-7»^ 


Chesapeake  and  Ohio  Canal  NatkMWl 
Hiatoricai  Park 

Notice  is  hereby  given  that  the  Canal 
Place  Preservation  and  Development 
Authority  and  the  National  Park  Service 
will  conduct  a  public  hearing  on 
Thursday,  August  31, 1995,  at  7  pjn.  in 
council  chambers  at  Cumberland  City 
Hall,  57  N.  Liberty  Street,  Cumberland. 
Maryland.  The  purpose  of  the  hearing 
will  be  for  soliciting  public  comment  on 
the  Canal  Place  Preservation  District 
Management  Plan.  The  National  Park 
Service  is  a  partner  in  the  preparation 
of  this  plan  and  will  use  the  document 
as  its  official  plan  for  the  terminus  area 
of  the  C&O  Canal  National  Historical 
Park. 

Representatives  fiom  the  consulting 
firm  of  Wallace  Roberts  and  Todd  will 
make  the  final  presentation  and,  along 
with  Authority  members,  will  be 
available  to  answer  questions  and 
receive  comments. 

The  Management  Plan  specifies  the 
goals  and  objectives  for  preservation, 
development,  and  management  of  the 
Canal  Place  Preservation  District.  In 
addition,  the  Plan:  (1)  Provides  an 
inventory  of  cultural,  historic,  and 
natural  resources;  (2)  identifies  the 
types  of  public  and  private  uses  to  be 
accommodated;  (3)  describes  the 
educational,  interpretive,  and 
recreational  programs  and  projects;  (4) 
describes  plans  for  encouraging  toiuism 
and  economic  development;  (5) 
provides  an  economic  assessment  of 
costs,  benefits,  and  funding  sources 
related  to  implementation;  (6)  describes 
the  means  for  the  long  term  preservation 
and  protection  of  cultural,  historic,  and 
natural  resources;  (7)  describes  the 
organizational  structure  for  planning, 
development,  and  management;  (8) 
provides  a  schedule  for  the  planning, 
development,  and  management  of  the 
Preservation  District;  and  (9)  identifies 
specific  programs  and  projects  to  be 
undertaken  by  the  C&O  Canal  National 
Historical  Park. 

Inquiries  regarding  this  hearing  may 
be  directed  to  the  Canal  Place  Authority. 
301-759-6418,  TTY/TDD  1-800-735- 
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2258,  or  Superintendent,  C&O  Canal 
National  Historical  Park,  301-739-4200. 

Dated:  August  9, 1995. 
Rickard  E.  Powers, 
Field  Director,  National  Capital  Area. 
[FR  Doc.  95-20160  Filed  8-14-95;  8:45  am] 
BIUMQ  CODE  4910-70-M 


KANSAS 
Dickiiiaoa  County 

Smith,  D.  G.,  Building.  217  W.  First  St, 
Abilene,  95001053 

Riley  County 

Seven  Dolors  Catholic  Church,  NE  of  the  jet. 
of  Juliette  and  Pierre  Sts.,  Manhattan, 
95001054 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominattons 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  5, 1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by 
August  30, 1995. 
Carol  D.Shull, 
Keeper  of  the  National  Register. 

ALABAMA 

Jefferson  County 

Th(»nas  By— Product  Coke  Works  Historic 
District,  Roughly  bounded  by  RR  Tracks 
and  the  sand  and  gravel  quarry, 
Birmingham,  95001060 

COLORADO 

Denver  County 

Ogden  Theatre,  935  E.  Colfax  Ave.,  Denver, 
95001055 

FLORIDA 

Palm  Beach  County 

El  Cid  Historic  District,  Roughly  bounded  by 
Flamingo  Dr.,  S.  Flagler  Dr.,  Dyer  Rd.  and 
S.  Dixie  Hwy..  West  Pahn  Beach.  95001064 

IDAHO 

BonnO'  County 

Priest  River  Commercial  Core  Historic 
District,  Roughly  bounded  by  Wisconsin, 
Montgomery,  and  Cedar  Sts.  and  Albeni 
Rd.,  Priest  River,  95001057 

Latah  County 

Cordelia  Lutheran  Church,  S.  of  the  jet.  of 
Genesee-Troy  and  Danielson  Rds.,  Moscow 
vicinity,  95001058 

Twin  Falls  County 

Twin  Falls  Milling  and  Elevator  Company 
Warehouse,  516  Second  St  S.,  Twin  Falls, 
95001039 

njjNois 

Cook  County 

Hotel  St.  Benedict  Flats,  40, 42,  50  E.  Chicago 
Ave.,  801  N.  Wabash  Ave.,  Chicago, 
88003311 


MONTANA 
Lincoln  County 

Fanners  and  Merchants  State  Bank,  223 
Dewey  Ave.,  Eureka.  95001062 

NEW  HAMPSHIRE 

Hillsborough  County 

North  Weare  Schoolhouse,  Old  Concord 
Stage  Rd..  N  side.  E  of  the  jet  with  NH 114, 
Weare,  95001051 

Merrimack  County 

Tuttle,  Donald  D.,  House,  257  Pleasant  St, 
Concord,  95001052 

NORTH  CAROLINA 

Buncombe  County 

McCracken,  Dr.  Cireo  McAfee,  House,  1384 
Charlotte  Hwy.,  Fairview.  95001066 

Chowan  County 

Hicks  Field,  Jet.  of  Freemason  and  Woodard 
Sts.,  NE  comer  Edenton,  95001050 

Henderson  County 

Kanuga  Lake  Historic  District,  Roughly,  area 
surrounding  Kanuga  Lake,  Hendersonville 
vicinity,  95001056 

Robeson  County 

Pembroke  High  School,  Former,  E  of  the  jet. 
of  Hwy.  711  and  NC  1561,  Pembroke. 
95001071 

Wayne  County 

Barnes — Hooks  Farm,  414  Stuckey  Rd., 
Fremont  vicinity,  95001072 

OHIO 

Cuyahoga  County 

First  Methodist  Church  (Upper  Prospect 
MRA]  3000  Euclid  Ave.,  Cleveland, 
84003953 

TENNESSEE 

Hamilton  County 

Central  Block  Building,  630—638  Market  St.. 
Chattanooga,  95000293 

Warren  County 

First  Presbyterian  Church,  205  W.  Main  St, 
McMinnville,  95001061 

WISCONSIN 

Slieboygan  County 

Foeste,  Henry  Store,  Building,  522  S.  Eighth 
St.,  Sheboygan,  95001063 

[FR  Doe.  95-20186  Filed  8-14-95;  8:45  ami 
MUINQ  COOE  4310-7»-P 


INTERSTATE  COIMMERCE 
COMMISSION 

[Ex  Parte  No.  388  (Sub^lo.  5)] 

intrastate  Rail  Rate  Authority— Georgia 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  recertification. 

SUMMARY:  Pursuant  to  49  U.S.C. 
11501(b),  the  Commission  recertifies  the 
State  of  Georgia  to  regulate  intrastate 
rail  rates,  classifications,  rules,  and 
practices  for  a  5-year  period. 
DATES:  Recertification  will  be  effective 
on  September  14, 1995  and  will  expire 
on  September  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green,  (202)  927-5269  or 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.1 

Decided:  August  7, 1995. 

By  the  Commission,  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Veiwm  A.  Williams, 
Secretary. 

[FR  Doc.  95-20164  Filed  8-14-95;  8:45  am) 
MLUNG  COOe  703S-01-P 

[Ex  Parte  No.  388  (Sul>-No.  10)] 
Intrastate  Rail  Rate  Authority— Kansas 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  recertification. 

SUMMARY:  Pursuant  to  49  U.S.C. 
11501(b),  the  Commission  recertifies  the 
State  of  Kansas  to  regulate  intrastate  rail 
rates,  classifications,  rules,  and 
practices  for  a  5-year  period. 
DATES:  Recertification  will  be  effective 
on  September  14, 1995  and  will  expire 
on  September  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green,  (202)  927-5269  or 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.] 

Decided:  August  7, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Veraon  A.  Williams, 
Secretary. 

[FR  Doc.  95-20165  Filed  8-14-95:  8:45  am] 
BILUNQ  COOE  703S-01-P 

[Ex  Parte  No.  388  (Sul)-No.  1)] 

intrastate  Rail  Rate  Authority— 
Alat>ama 

AGENCY:  Interstate  Commerce 
Commission. 
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ACTION:  Notice  of  recertification. 

summary:  Pursuant  to  49  U.S.C 
llSOlfb).  the  Commission  recertifies  the 
State  of  Alabama  to  regulate  intrastate 
rail  ratias.  classifications,  rules,  and 
practices  for  a  5-year  period. 
DATES:  Recertification  will  be  effective 
on  September  14. 1995  and  will  expire 
on  September  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green,  (202)  927-5269  or 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 

Decided:  August  7, 1995. 

By  the  Commission,  Chairman  Moi:gan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vonon  A.  Williams, 
Seaetaiy. 

(FR  Doc  95-20166  Piled  8-14-95;  8:45  am) 
■UMQ  COOE  7»36-*1-P 


DEPARTMENT  OF  JUSTICE 
Infofmation  Cdlecttons  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sp<Misoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estipiate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
SecHoa  3504(h)  of  Public  Law  96-511 
applies. 

Comm'^nts  and/or  stiggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
^lstice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  fannJ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 


the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Jtistice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  WasUngton,  DC  20530. 

New  Collection 

(1)  United  States  Trustee  Program 
Customer  Surveys. 

(2)  N/A.  United  States  Trustees. 
United  States  Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other  Business  or  other 
for-profit,  farms.  The  information 
furnished  will  be  used  by  the  Executive 
Office  for  United  States  Trustees  to 
determine  the  level  of  customer 
satisfaction  and  to  identify  specific 
policies  or  procedures  that  may  require 
attention,  lliere  are  six  separate  siuveys 
which  will  be  conducted  annually. 

(4)  1,000  annual  respondents,  .25 
hours  per  response. 

(5)  1 ,500  annual  biuden  hotus. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  9, 1995. 
Kathleen  T.  Albert, 

Acting  Department  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc  95-20096  Filed  8-14-95:  8:45  am] 
muma  ooof  4410-01-M 


bifonnatlon  CoUectione  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  an  the  Paperwork  Reduction 
Reauthorization  Act  since  the  last  list 
was  published.  Entries  are  grouped  into 
submission  categories,  with  each  entry 
containing  the  following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abatract; 

(4)  An  estimate  of  the  total  ntunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondoit  to 
respond; 


(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  bom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officw  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Informaticm  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection  for 
Which  Approval  Has  Expired 

(1)  Rep<»t  of  Public  Safety  Officer's 
Death. 

(2)  Form  OJP  3650/6  (Rev  2-69). 
Bureau  of  Justice  Assistance.  United 
States  Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other  Federal  Government, 
State.-Local  or  Tribal  Government.  This 
form  is  used  by  public  safety  agencies 
to  give  notice  of  the  death  of  public 
safety  officers  killed  in  the  line  of  duty. 
It  also  serves  to  identify  persons  eligible 
for  benefits  under  the  Public  Safety 
Officers  Benefits  Act. 

(4)  320  annual  respondents,  2.5  hours 
per  response. 

(5)  800  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  8, 1995. 
KatfalsetT.AOMrt. 

Acting  Department  Qeamnce  Officer,  United 
States  Department  of  Justice. 
(FR  Doc  95-20098  Filed  8-14-95;  8:45  am) 
■LUNQ  OOM  441»-1»4I 
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The  Office  of  Managwnient  and  Budget 
(OMB)  has  been  sent  tlw  following 
ci^lactionCs)  of  infom^on  ptopoMh 
Sat  review  under  the  provisions  of  the 
Paperworii  ReditctieD  Act  (44  U.S.C. 
Cbifter  35)  aod  the  Pq)erworic 
RfldttctioB  Reeuthoriaation  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  si^missiim  categories, 
with  eecb  entry  containing  the 
foUomring  infarmatioa: 

(1)  The  title  of  the  form/collection; 

(2)  Hie  agency  font  number,  if  my, 
ami  tke  ^^caUe  component  of  the 
Departmant  sponsoring  the  collectioa. 

(i)  Who  will  be  askra  or  required  to 
raqMod,  as  well  as  a  brief  ab^ract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimcted  for  an  average  respondent  to 
reraond; 

(5)  An  estimate  of  the  total  public 
buidwi  (in  hours)  associated  with  the 
ejection;  and, 

(6)  An  indication  as  to  whether 
Sectioa  3504(h)  of  PubUc  Law  96-511 
applies. 

Comments/or  siiggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biuden  and  associated  response 
time,  should  be  directed  to  the  CMB 
reviewer,  Nfr.  Jeff  Hill  on  (202)  395- 
7340  and  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Robert  B.  Briggs, 
on  (202)  514-4319.  If  you  anticipate 
cimunenting  on  a  ibrm/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  Department  of  Justice 
Clearance  Officw  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  btfennatioB  and  Regulatory 
Affaks,  Office  oi  Management  and 
Bucket,  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division.  Suite  850,  WCTR,  Washington, 
DC  20530. 


(4)  320  wimal  seapendents,  2.5  hours 
perrotpowfle. 

(5)  800  annual  burden  hours. 

(6)  Not  applicable  imdsr  section 
3504(h)  of  the  P\^c  Law  96-511. 

Public  coauaeat  an  this  it«a  is 
mcouraged. 

Dated  August  9, 1995. 
KatfaleeB  T.  Albertt 

Acting  Departmetit  Qearance  Officer,  United 
States  Department  ofjttstioe. 

(FR  Doc  95-20099  Filed  8-14-9S;  8:45  am] 


t,  Without  Change,  of  a 
Previeaaly  Approved  CoUectioB  for 
Wkich  Appreval  Hes  Expired 

(1)  Claim  for  Death  Benefits. 

(2)  Form  OJP  3650/5  (Rev  2-89). 
Buisau  of  Justice  Assistance.  United 
States  Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other  Federal  Government, 
State,  Local  or  Tribal  Govemmmt.  This 
form  is  used  to  submit  claims  fm 
benefits  unda  the  Public  Safety  Officers 
Benefits. 


InfeiiiMUoii  CoNecHene  Under  Review 

The  Office  of  Managnnent  and  Budget 
(CM4B)  has  been  sent  the  following 
collection(8)  of  informaticMi  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reautborizaticm  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  fc«m/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respcxKi,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  m  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indicati(»  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/at  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  ff  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  commoits  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  (tf  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 


Justice  Management  Division  Suite  850. 
WCTR,  Washington.  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Guam  Visa  Waiver  Agreement. 

(2)  From  1-760.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Business  or  other  for- 
profit.  Other:  Not-for-profit  institutions. 
This  form  is  the  agreement  between  a 
carrier  of  aliens  and  the  United  States 
pursuant  to  Public  Law  99-386. 

(4)  5  annual  respondents,  1  hour  per 
response. 

(5)  5  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  Comment  on  this  item  is 
encouraged. 

Dated:  August  9, 1995. 
Kathleen  T.  Albert, 

Acting  Department  Qearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  95-20100  Filed  8-14-95;  8:45  am) 
BIUJNO  CODE  4410-10-M 


Information  Collection  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propmals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  askM  or  required  to 
respond,  as  well  as  a  brief  ab^ract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estiihated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public  * 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 

Comments  and/or  suggesticms 
regarding  the  item(s)  ccmtained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
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suck  camments  will  prevent  you  fraaa 
fmmpi  submission,  you  should  notify 
the  0MB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Departmenfof  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extensimi  of  a  Currently  Apinroved 
Collection 

(1)  Passenger  List,  Crew  List. 

(2)  Form  1-418.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
hoiueholds.  Other:  None.  This  flc»m  is 
prescribed  by  the  Attorney  General  for 
use  by  masters,  owners  or  agents  of 
vessels  in  complying  with  sections  231 
and  251  of  the  Immigration  and 
Nationality  Act. 

(4)  95,000  annual  respondents,  1  hour 
per  response. 

(5)  95,000  annual  burden  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  9, 1995. 

rittilaM  T.  Albert, 

Acting  Department  QeaTonce  Officer,  Umted 
States  Department  of  Justice. 

[FR  Doc  95-  20101  Filed  8-14-95;  B:45  am] 


MomMHon  CoNeclions  Under  Review 

The  (^ce  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collectionCs)  of  information  propcMals 
for  review  under  the  provisions  of  the 
Papwwori^  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  PaperworiiL 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  published.  Entries  are 
grouped  into  submission  categories. 
Mdth  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/a^lection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  spcxisoring  the  collection; 

(3)  Who  wiU  be  asked  or  required  to 
resptmd,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondmts  and  the  amount  of  time 
estimated  fat  an  average  re^xmdent  to 
respcHid; 


(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
SectiMJ  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Brig^,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prtnnpt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Managem«it  Division,  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extenaion  of  a  Currently  Approved 
CoU«:tion 

(1)  Request  for  Cancellation  of  Public 
Charge  Bond. 

(2)  Form  1-356.  Immigrati(»  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  ot 
households.  Other  None.  The 
information  collected  will  allow  the 
Immigration  and  Naturalizatimi  Service 
to  determine  if  bond  posted  on  behalf  of 
an  alien  in  the  United  States  should  be 
cancelled. 

(4)  2,000  annual  respondents,  .25 
hours  per  response. 

(5)  500  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Pubhc  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  9. 1995. 
KaSHsa  T.  Asvt, 

Acting  Department  Qearance  Officer,  United 
States  Department  of  Justice. 
(FK  Doc  95-20102  Filed  »-14-95;  8:45  am] 
I441S-1S^ 


InfDraiaiion  CoNectfons  Under  Review 

The  Office  of  Management  and  Budget 
(CAIB)  has  been  sent  the  following 
collaction(s)  of  information  prop(»als 
for  review  imder  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paparworic 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  ratary  containing  the 
following  infbimation: 

(1)  The  title  of  the  fonn/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  askM  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Sectiop  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewm  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estinute  or  any  other  aspect  of  the 
collection  may  be  sulnnitted  to  Office  of 
Informati(m  and  Regulatory  Afhirs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Polic^  Sta£V 
Information  Resources  Management/ 
Justice  Management  IMvisioii.  Suite  850. 
WCTR.  Washingtcm.  DC  20530. 

ExtenaioB  of  a  Corraally  ^pravMl 
CoUectioB 

(1)  Application  for  Removal. 

(2)  Form  1-243.  Immigration  and 
Naturalizaticm  Service.  United  States 
Departmoit  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other  None.  The 
infwmation  collected  will  allow  the 
Immigration  and  Naturalization  Service 
to  determine  eligibility  for  the  alim's 
request  for  removal  from  the  United 
States. 

(4)  41  annual  respondents,  .166  hours 
per  response. 

(5)  7  annual  biuden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 
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Public  comment  on  this  item  is 
encouraged. 

Dated:  August  9. 1995. 
KaOlsMiT.  Albert. 

Acting  Department  Qearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  95-20103  Filed  8-14-95;  8:45  am] 
aaUNQ  CODE  4410-ie-M 


Notioe  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Safe  Drinidng  Water 
Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  E)ecree  in 
United  States  v.  City  of  Cushman, 
Arkansas,  Qvil  Action  No.  B-C-94-40. 
was  lodged  on  August  3, 1995  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Arkansas. 

The  United  States  field  a  Complaint 
pursuant  to  42  U.S.C.  300-3(b)  and  (g) 
and  the  Drinking  Water  Regulations  at 
40  CFR  Part  141  alleging  that  the  Qty 
of  Cushman  violated  provision  of  the 
Act  and  Regulations  and  seeking 
injunctive  relief  and  civil  penalties. 
Subsequently,  the  United  States  and  the 
City  of  Cushman,  Arkansas  reached  a 
settlement  which  resolves  the  issues  set 
forth  in  the  Complaint.  The  settlement 
includes  the  payment  of  $15,000  in  civil 
penalties  by  die  City  of  Cushman  and 
the  construction  of  a  new  water 
treatment  plant. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  City  of 
Cushman,  Arkansas,  DOJ  Ref.  No.  90-5- 
1-1-3955. 

The  proposed  Consent  Decree  can  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Arkansas.  425  W.  Capitol,  Suite  500, 
Little  Rock,  Arlcansas,  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  at  the  Consent  Decree 
Library  J120  G  Street,  N.W..  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  consent  decree  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $3.25  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

Bruce  S.  GeDwr, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Nattual  Resources 

Division. 

(FR  Doc.  95-20149  Filed  8-14-95;  8:45  am] 

8IUJNQ  CODE  441S-ei-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitlsd  for  Public 
Comment  and  Recommendations;  Data 
Collection  Instruments  for  the 
Evaluation  of  the  Emergency 
Unemployment  Compensation  Act 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effect  to  reduce 
paperwork  and  respondent  biuden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opporttmity  to  comment  on  proposed 
and/or  continuing  collections  of 
information,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95).  This  program  helps  to  ensure 
that  requested  data  can  be  provided  in 
the  desired  format,  reporting  burden  is 
minimized,  reporting  forms  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondenta  can  be 
properly  assessed.  Currently,  the 
Unemployment  Insurance  Service  of  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  data  for  the  evaluation  of  the 
Emergency  Unemployment 
Compensation  Program.  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the 
employee  listed  below  in  the  contact 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  16, 
1995.'  If  you  anticipate  submitting 
written  comments,  but  find  it  difficult  to 
do  so  within  the  length  of  time  allowed 
by  this  notice,  you  should  request  an 
extension  from  the  contact  person  listed 
below  as  soon  as  possible.  An  effort  will 
be  made  to  accommodate  each  request, 
unless  otherwise  justified 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pavosevich,  U.S.  Dept  of  Labor, 
Unemployment  Insurance  Service, 
Room  S-^519,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210.  (202)  219- 
8640. 


SUPPLEMENTARY  MFORMATKM: 

L  Background 

The  collection  of  survey  data  and 
State  administrative  records  is  being 
done  to  suppnirt  an  evaluation  of  the 
Emergency  Unemployment 
Compensation  (EUC)  program 
implemented  in  1991.  The  EUC  program 
paid  federally-financed  extended 
unemployment  insurance  benefits  from 
November  1991,  through  April  1994. 
More  than  $28  biUion  in  benefita  were 
paid  in  the  program. 

n.  Current  Actions: 

The  data  collection  effort  will  consist 
of  a  telephone  survey  of  4.000 
individuals,  and  acquiring 
administrative  data  records  from 
twenty-three  States.  The  interview  will 
take  roughly  thirty  minutes  and  gather 
information  on  an  EUC  recipient's 
characteristics  and  behavior.  Computer 
Assisted  Telephone  Interviewing  (CATI) 
will  be  used  to  conduct  the  survey  in 
order  to  reduce  the  burden  on 
respondenta  and  provide  greater 
accuracy.  All  respondents  will  be 
informed  that  the  information  they 
provide  will  be  kept  strictly 
confidential.  All  data  will  be  collected 
by  a  private  contractor  and  only 
information  that  will  preclude  any 
individual's  identification  will  be 
provided  to  the  U.S.  Dept.  of  Labor.  This 
data  collection  process  from  individuals 
and  States  will  occur  only  once.  The 
total  burden  of  conducting  the  survey 
and  collecting  administrative  records 
from  twenty-three  States  is  estimated  to 
be  4,520  hours. 

Public  commenta  are  being  solicited 
to  address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden, 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Data  Collection  Instnunenta  for 
the  Evaluation  of  the  Emergency 
Unemployment  Compensation  Program. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households  and  State  Government. 

Number  of  Respondents:  4,000  and  23 
States. 

Estimated  Time  per  Respondent:  30 
minutes. 

Total  Burden  Hours:  4520. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  or  public  record. 
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Signed  at  Washington,  OC.  this  9th  day  of 

August  1995. 

nmothy  M.  Barnida, 

Assistant  Secntary  of  Labor  for  Employment 

and  Training. 

(FR  Doc.  95-20133  Filed  8-14-95;  8:45  am) 

■UMQ  CODE  MIA-aO-M 


Office  Of  the  Secretary 

Secretary'a  Task  Force  on  Excellence 
In  State  and  Local  Government 
Through  Labor-Management 
Cooperation;  Meeting 

agency:  Office  of  the  Secretary,  Labor. 
ACTKM:  Notice  of  public  meeting. 

SUMMARY:  The  Secretary's  Task  Force  <m 
Excellence  in  State  and  Local 
Government  Through  Labor- 
Management  Cooperation  was 
estabhshed  in  accordance  with  the 
Federal  Advisory  Ck)mmittee  Act 
(FACA)  (Pub.  L  82-463)).  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Task  Force  will  meet 
at  the  time  and  place  shown  below. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday,  September  13, 
1995,  from  approximately  9  a.m.  to  12 
noon  and  on  Thursday,  September  14, 
1995,  from  approximately  9  a.m.  to  12 
noon  in  Conference  Room  N-3437  B-^ 
in  the  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC 

AGENDA:  At  this  meeting,  the  Task  Force 
intends  to  hear  testimony  on  and 
discuss  the  following  topics,  among 
others:  (1)  experiences  of  state  or  1m»1 
elected  officials  in  implementing 
workplace  changes  through  labor- 
management  cooperation,  and  (2)  the 
progress  of  the  Task  Force  in  the 
development  of  its  report. 
PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contact  the 
Task  Force  if  special  accommodations 
are  necessary.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  20  copies  on  or 
before  September  5  to  Mr.  Charles  A. 
Richards,  Designated  Federal  Official. 
Secretary  of  Labor's  Task  Force  on 
Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room 
S-2203,  Washington,  DC  20210.  These 
statements  will  be  thoroughly  reviewed 
and  become  part  of  the  record. 

For  the  purposes  of  this  meeting,  the 
Task  Foroe  is  primarily  interested  in 
statements  that  address  the  topics 


mentioned  above  imder  the  heading 
"Agenda."  However,  the  Task  Force 
continues  to  welcome  submissions  that 
address  the  questions  in  the  mission 
statement  and  the  following  eight 
general  areas:  (1)  Finding  Models, 
Ingredients,  and  Barriers  to  Service 
Excellence  and  Labor-Management 
Cooperation  and,  as  the  following  relate 
to  promoting  workplace  cooperation 
and  excellence;  (2)  Bargaining  and 
Related  Institutions  and  Practices;  (3) 
Conflict  Resolution  Skills,  Practices, 
and  Institutions;  (4)  Legal  and 
Regulatory  Issues;  (5)  Effects  of  Qvil 
Service;  (6)  Ensuring  a  High- 
Performance  Work  Environment;  (7) 
Pohtical  aiid  Electoral  Considerations 
and  Relationships;  and  (8)  Financial 
Background,  Financial  Security,  and 
Budget  Systems. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  A.  Richards,  Designated  Federal 
Official,  Secretary  of  Labor's  Task  Force 
on  Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation,  U.S.  Department  of  Labor, 
Room  S-2203.  Washington,  IX  20210, 
(202)  219-6231. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1995. 

Robert  B.  Ksicfa. 

Secretary  of  Labor. 

IFR  Doc  95-20134  Filed  S-14-95;  8:45  am) 

MLLMQ  coos  461»-a-M 


Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Sectuity  Act  of  1974  ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  September  13, 1995,  in  Suite  S-2508, 
U.S.  Department  of  Labor  Building, 
Third  and  Constitution  Avenue,  N.W., 
Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  be^  at  IKM)  p.m.  is  to  receive 
status  reports  of  the  Advisory  Coimcil's 
1995  work  groups  and  to  invite  pubUc 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Sept 
1, 1995  to  Linda  Jackson,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677.  200  Constitution  Avenue, 
N.W.,  Washington,  DC  20210. 
Individuals  or  representatives  of 


organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  Sept.  1, 1995. 

Signed  at  Washington,  DC  this  10th  day  of 
August,  1995. 

OlenaBerg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  95-20123  Filed  8-14-95;  8:45  am) 

MLLMQ  coos  4S10-a»-M 


Work  Group  on  Pension  Education, 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Purauant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Pension  Education  of 
the  Advisory  Coimcil  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Sept.  11  and  12,1  995,  in 
room  S-3215  A-B,  U.S.  Department  of 
Labor  Bmlding,  Third  and  Constitution 
Avenue,  N.W..  Washington.  DC  20210. 

The  purpose  of  the  meetings,  which 
will  begin  at  1  p.m.  on  Sept.  11  and  9:30 
a.m.  on  Sept.  12,  is  to  continue  to  take 
testimonies  on  the  necessity  of  betier 
educating  the  public  to  save  for 
retirement  and  to  explore  successful 
programs  that  are  working  to  this  end. 

Members  of  the  public  are  encotiraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Sept. 
1, 1995  to  Linda  Jackson,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  lsi-5677.  200  Constitution  Avenue, 
N.W..  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  fen 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  ^ould  be  sent  to  the 
Executive  Secretary  of  the  Advisory 


Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  Sept.  1, 1995. 

Signed  at  Washington,  DC,  this  10th  day  of 
August,  1995. 

(NenaBarg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc  95-20124  Filed  8-14-95:  8:45  am) 
BNJJNQ  COM  MIO-aS-M 


Work  Qroup  on  Real  Estate 
Investment,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plan;  Meeting 

Purauant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  (koup  of  the  Real  Estate 
Investment  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Sept.  12. 1995,  in 
Room  S-3215  A&B,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:00  p.m.  is  to  concentrate 
on  the  regulatory  issues  that  impact  on 
real  estate  investments  for  pension 
funds  and  to  hear  witnesses  addressing 
this  topic. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Sept. 
1. 1995  to  Linda  Jackson.  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor. 
Suite  N-5677.  200  Constitution  Avenue, 
N.W.  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  vtrishing  to  address  the 
advisory  Coimcil  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Exectitive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  Sept.  1, 1995. 

Signed  at  Washington.  DC,  this  lOth  day  of 
August,  1995. 
(HniaBefg, 

Assistant  Secretary,  Pension  and  Welfijre 
Benefits  Administration. 
(FR  Doc  95-20125  Piled  8-14-95;  8:45  am) 
BUMO  coot  4si*-aa-H 


Worit  Qroup  on  Defined  Contribution 
Adequacy.  Advtaory  Council  on 
Employee  WSIfare  and  Pension 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  19974  (ERISA). 
29  U.S.C.  1142,  public  meetings  of  the 
Work  Group  on  Defined  Contribution 
Adequacy  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Sept.  11  and  13, 
1995.  in  Room  S-3215  A-B.  U.S. 
Department  of  Labor  Building.  Third 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20210. 

The  purpose  of  the  meetings,  which 
will  begin  at  9:30  a.m.  each  day.  is  to 
hear  more  testimony  relating  to  various 
poUcy  issues  surrounding  retirement 
income  adequacy. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Sept. 
1, 1995  to  Linda  Jackson.  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
N.W..  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  Sept.  1, 1995. 

Signed  at  Washington,  DC,  this  10th  day  of 
August  1995. 
OlenaBerg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc  95-20126  Filed  8-14-95;  8:45  am) 
BHJJNOCOOe  4510-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Notice  of  Withdrawal  of 
Applications  for  Amendment  to  Facility 
Operating  Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 


granted  the  request  of  Connecticut 
Yankee  Atomic  Power  Company  (the 
licensee)  to  withdraw  its  July  31, 1992 
and  January  29, 1993.  applicati<xi8  for 
proposed  amendments  to  Facility 
Operating  License  No.  DPR-61  for  the 
Haddam  Neck  Plant,  located  in 
Middlesex  County,  Cotmecticut. 

The  proposed  amendments  would 
have  revised  the  plugging  criteria  for  the 
steam  generator  tubes  due  to  cracking  in 
the  tubesheet  expansion  roll  transition 
area. 

The  Commission  had  previously 
issued  Notices  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  1, 
1992  (57  FR  39709)  and  March  4.  1993 
(58  FR  12379).  However,  by  letter  dated 
July  25, 1995,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  vrtth  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  31, 1992.  and 
January  29. 1993.  and  the  licensee's 
letter  dated  July  25,  1995,  which 
withdrew  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
pubhc  document  room  located  at  the 
Russell  Library.  123  Broad  Street, 
Middletovm,  CT  06457. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects— I/n,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-20118  Filed  8-14-45;  8:45  am] 
BiuMacooE  7«ao-ei-p 

[Docket  Nos.  50-327  and  32q 

Sequoyah  Nudear  Plant  Units  1  and  2; 
Notice  of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  Nos.  DPR- 
77  and  DPR-79  issued  to  the  Tennessee 
Valley  Authority  (the  licensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2,  located  in  Soddy 
Daisy,  Tennessee. 

llie  proposed  amendment  would 
revise  the  numerical  values  for  the 
overtemperature  and  overpower  delta- 
temperature  equation  constants  in 
Technical  Specification  (TS)  Table  2.2- 
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1.  Reactor  Trip  System  Instrumentatiaii 
TUp  SetpcHnts.  llie  origiiud  proposed 
diange.  published  in  t^  Fadfl 
Kegislsr  April  26, 1995  (60  FR  20527). 
would  have  moved  these  values  from 
the  TS  to  the  Core  Operating  Limit 
Reoort. 

Beftne  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  finHing«  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  thsl  operation  of  the 
fisdlity  in  accordance  with  the  proposed 
amendmoit  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  difEarent  kind  of  Act)  and  the 
Commissi(Hi's  regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fiscility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from 
any  accident  previotuly  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  detennined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Seouoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  revision  of  the  [tauU  constant 
numerical  value  in  the  overtemperattire  delta 
temperature  (OT(delta]T]  and  overpower 
delta  temperature  (OP(delta]T)  equations 
have  been  analyzed  by  the  [*  *  *] 
Westinghouse  Electric  Corporation 
evaluation  and  have  been  foimd  to  have 
sufficient  margin  for  the  proposed  change. 
This  evaluation  shows  thiat  the  proposed 
changes  are  bounded  by  th^  existing  analysis 
for  Chapter  6  and  15  accidents.  The  setiwint 
change  will  continue  to  meet  the  applicable 
safety  analysis  acceptance  criteria  for  the 
transients  evaluated.  The  ofbite  dose  rates 
for  postulated  accidents  have  not  exceeded 
the  values  stated  in  the  Updated  Final  Safety 


Analysis  Report  as  a  result  of  this  chai^. 
The  clarificaticHi  of  the  equality  signs  for  the 
constant  numerical  values  does  not  change 
plant  or  accident  mitigation  functioiis. 
Therefore,  the  proposed  changes  will  not 
increase  the  consequences  of  an  accident 

This  diange  afiects  the  OT(delta]T  and 
OPfdeltalT  functions  that  are  desired  to 
mitigate  the  consequences  of  an  accident  and 
are  not  considered  to  be  an  accident 
initiating  source.  Therafara,  the  probability  of 
an  accident  is  not  incraeaed  by  the  ]Hopoaed 
change. 

2.  Graate  the  poesibility  of  a  new  or 
difbrant  kind  of  accident  from  any 
previously  analyzed. 

The  revision  of  lead/l^  dynamic 
oompensatian  for  the  Cniideltarr  and 
OP(deltB]T  functions  do  not  impact  accident 
initiatan  because  these  functions  are  used  for 
accident  mitigation  and  are  not  postulated  as 
a  source.  Therefore,  the  possibility  of  a  new 
or  diffarent  Idnd  of  accident  is  not  created  by 
the  proposed  revision. 

-  3.  Involve  a  significant  reductton  in  a 
margin  of  safety. 

The  proposed  revision  to  the  lead/lag 
cmnpensation  for  the  OT(delta)T  and 
OPfdeltalT  functions  does  not  invalidate  the 
conclusions  in  the  safety  analysis.  Margins 
provided  for  in  the  safety  analysis  are 
maintained  with  the  proposed  changes  such 
that  no  reduction  in  the  margin  of  sidfety  is 
involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pid)lic 
comments  on  this  proposed 
determination.  Any  comments  received 
wnthin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  \ 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  wUl  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Regirter  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  N(Hth, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  pju. 
Federal  wori^days.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gebnan  Building,  2120  L  Street.  NW.. 
Washi^on.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  14. 1995.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  sub)ect  facility  operating  hcense  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  Coimty  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  reqiiired  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  ^all  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  prtx»eding,  and 
how  that  interest  may  be  affected  by  the 
resvilts  of  the  proceeding.The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natxire  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
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property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  u{^  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  vtrith 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  he  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opporttmity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportiinity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no   ' 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 


Commission  may  issue  the  amendment 
and  make  it  immediately  effisctive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  isstiance  of  the  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EXi;  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
dxuing  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompdy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Frederick  J.  Hebdon:  petitioner's  name 
and  telephone  niunber,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  niunber  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  ^e 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  General 
Council,  Tennessee  Valley  Authority, 
ET IIH.  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6, 1995,  which 
was  superseded  by  the  application 
dated  August  7, 1995,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  doaunent  room  located  at  the 
local  pubUc  document  room  located  at 
the  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  Augiist  1995. 


For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBargB, 

Sr.  Project  Manager,  Project  Directorate  U- 
3,  Division  of  Reactor  Projects — l/U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-20119  Filed  8-14-95;  8:45  am] 
BiuJNQCOOC  7sao-ei-p 


[Docket  No.  STNS0-63(q 

Arizona  Public  Service  Company,  et 
al.;  Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  3;  Environmental 
Assessment  and  Rndlng  of  no 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
bora  certain  requirements  of  10  CFR 
Part  50,  Appendix  J,  Paragraph 
III.D.l.(a),  Type  A  Tests,  to  the  Arizona 
PubUc  Service  Company,  et  al.  (APS  or 
the  licensee),  for  operation  of  the  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS).  Unit  No.  3,  located  in 
Maricopa  County,  Arizona. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  Part  50,  Appendix  J,  Paragraph 
III.D.l.(a),  on  a  one-time  scheduler 
extension  which  would  permit 
rescheduling  the  second  containment 
integrated  leak  rate  test  (ILRT)  in  the 
first  10-year  service  period  from  the  fifth 
refueling  outage  (3R5)  currently 
scheduled  for  November  1995  to  the 
sixth  refueling  outage  (3R6)  planned  for 
April  1997. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  Jime  21, 1995. 

The  Need  for  the  Proposed  Action 

The  current  ILRT  requirements  for 
PVNGS,  Unit  3,  as  set  forth  in  Appendix 
J,  are  that,  after  the  pre-operational  leak 
rate  test,  a  set  of  three  Type  A  tests  must 
t>e  performed  at  approximately  equal 
intervals  during  each  10-year  period. 
Also,  the  third  test  of  each  set  must  be 
conducted  when  the  plant  is  shut  down 
for  the  10-year  plant  inservice 
inspection  (ISI).  The  first  periodic  Type 
A  test  was  performed  in  May  of  1991 
during  the  second  refueling  outage  in 
Unit  3  (3R2),  40  months  from  the  date 
of  Unit  3  commercial  operation.  The 
second  periodic  test  is  currently 
scheduled  to  be  performed  in  November 
of  1995  during  the  fifth  refueling  outage 
(3R5),  corresponding  to  an  interval  of  54 
months.  The  third  "Type  A  test  is 
currently  planned  to  be  performed 
during  the  seventh  refueling  outage 


42190 Federal  Register  /  Vol.  60.  No.  157  /  Tuesday,  August  15,  1995  /  Notices 


Federal  lU^rter  /  Vol  60,  No.  157  /  Tuesday.  August  15,  1995  /  Noticts 


42191 


(3R7)  wliich  would  coincide  with  the 
completion  of  the  first  10-year  ISI 
interval. 

The  licensee  has  requested  a 
schedular  exemption  from  10  CFR  50, 
Appendix  J.  Section  in.D.l.(a)  in  regards 
to  "approximately  equal  time  intervals." 
Specifically,  the  proposed  exemption 
would  allow  APS  to  delay  the  Unit  3 
second  Type  A  test  until  the  sixth 
refueling  outage  (3R6).  The  Type  A  test 
would  tentatively  be  scheduled  for 
April  of  1997,  and  would  increase  the 
interval  between  the  first  and  second 
Type  A  test  from  54  months  to  71 
months.  The  third  Type  A  test  is  not 
being  altered  by  this  exemption  request 
and  is  scheduled  to  be  performed  during 
the  seventh  refueling  outage  (3R7) 
which  would  coincide  widi  the 
completion  of  the  first  10-year  ISI 
interval.  This  exemption  request 
proposes  an  increase  to  the  interval 
between  the  first  and  second  Type  A 
test  but  does  not  alter  the  frequency  of 
testing  (three  Type  A  tests  performed  in 
a  ten  year  perioid]  during  the  first  10 
year  ISI  interval.  The  visual  inspection 
of  the  containment  is  not  included  in 
the  proposed  exemption  and  will  be 
performed  as  originally  planned  during 
the  fifth  refueling  outage  (3R5). 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probaoiUty  or  consequences  of  acddenls 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  l^i^nsee  has 
analyzed  the  results  of  previotis  Type  A 
tests  performed  at  the  Palo  Verde 
Nuclear  Genwating  Station,  Unit  3.  The 
licensee  has  provided  an  acceptable 
basis  for  concluding  that  the  proposed 
one-time  extension  of  the  Type  A  test 
interval  would  maintain  the 
containment  leakage  rates  within 
acceptable  limits.  Accordingly,  the 
Commission  has  concluded  that  the 
one-time  extension  does  not  result  in  a 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released  nor 
does  it  resiilt  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  Type  A  testing 
on  the  containment.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 


Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption.  ' 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denied  of 
the  application  would  not  result  in  any 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

The  change  vdll  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofiisite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupation 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Palo  Verde 
Nuclear  Generating  Station.  Units  1. 2. 
and  3,"  dated  February  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  17, 1995,  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
William  Wright  of  the  Arizona 
Radiation  Regulatory  Agency,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  oi  No  Significant  Impact 

Based  upon  the  enviroiunental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Cormnission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
June  21. 1995,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Phoenix 


Public  Library,  1221  N.  Central. 
Phoenix,  Arizona  85004. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Oiarles  R.  Thomas, 

Project  Managpr,  Project  Directorate  IV-2. 
Division  of  Reactor  Projects  IWIV,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doa  95-20113  Filed  8-14-95;  8:45  am] 
BMJJNQ  OOOE  7SM-ei-P 

i 
[Docket  No*.  50-277  and  50-278] 

Peco  Energy  Company  Public  Service 
Electric  and  Gaa  Company;  Delmarva 
Power  and  Light  Company,  Atlantic 
City  Electric  Company;  Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3; 
Environmental  Aaeeeement  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  RegtUatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56,  issued  to  PECO  Energy 
Company,  PubUc  Service  Electric  and 
Gas  Company.  Delmarva  Power  and 
Light  Company,  and  Atlantic  City 
Electric  Company  (the  licensee),  for  the 
Peach  Bottom  Atomic  Power  Station 
(PBAPS),  Units  2  and  3,  located  at  the 
licensee's  site  in  York  Coimty, 
Pennsylvania. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will 
replace  the  existing  PBAPS  Technical 
Specifications  (TS)  in  their  entirety  with 
Improved  Technical  Specifications 
(ITS).  The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  September 
29, 1994  as  supplemented  by  letters 
dated  March  3.  March  30,  May  4  (two 
letters).  May  8,  May  9,  May  16,  May  24. 
May  25.  May  26.  June  7.  July  7,  July  13 
and  July  21. 1995. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  Interim  Policy  Statement  on 
Technical  Spegification  Improvements 
for  Nuclear  Power  Reactors."  (52  FR 
3788,  February  6. 1987)  and  later  the 
Final  Policy  Statement  (58  FR  39132, 
July  22, 1993),  formalized  this  need.  To 
facilitate  the  development  of  individual 
rrS,  each  reactor  vendor  owners  group 
(OG)  and  the  NRC  staff  developed 
standard  TS  (STS).  For  General  Electric 
[CE)  plants,  the  STS  are  NUREG-1433 
for  BWR/4  reactor  fedlities  and 
NUREG-1434  for  BWR/e  facilities. 


NUREG-1433  formed  the  basis  of  the 
PBAPS  ITS.  The  NRC  Committee  to 
Review  Generic  Requirements  (CRGR) 
reviewed  the  STS  and  made  note  of  the 
safety  merits  of  the  STS  and  indicated 
its  support  of  conversion  to  the  STS  by 
operating  plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1433  and  on  guidance 
provided  in  the  PoUcy  Statement.  Its 
objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  himian 
factors  principles  to  improve  clarity  and 
tmderstanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1433,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  OGs. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-tecnnical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
natiue  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  te^mical  content.  Every 
section  of  the  PBAPS  TS  has  imdergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
the  licensee  have  used  NUREG-1433  as 
gmdance  to  reformat  and  make  other 
administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
PBAPS  TS  but  did  not  meet  the  criteria 
set  forth  in  the  Policy  Statement  for 
inclusion  in  the  TS.  In  general,  the 
proposed  relocation  of  items  in  the 
PBAPS  TS  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  appropriate 
plant-specific  programs,  procedures  and 
ITS  Bases  follows  the  guidance  of  the 
BWR/4  STS,  NUREG-1433.  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TS  to  other  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms  which  provide 
appropriate  procedural  means  to  control 
dianges. 

3.  More  restrictive  requirements, 
which  consist  of  proposed  PBAPS  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
existing  PBAPS  TS,  or  are  additicmal 
restrictions  which  are  not  in  the  existing 
PBAPS  TS  but  are  contained  in 


NUREG^1433.  Examples  of  more 
restrictive  requirements  include:  placing 
a  Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment  that  is  not  required 
by  the  present  TS  to  be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  PBAPS  TS 
which  provided  little  or  no  safety 
benefit  and  placed  unnecessary  burden 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  action  or  other 
analyses,  lliey  have  been  justified  on  a 
case-by-case  basis  for  PBAPS  as 
described  in  the  staffs  draft  Safety 
Evaluation  which  was  issued  on  July  20, 
1995.  The  staff  will  issue  a  final  Safety 
Evaluation  with  the  license  amendment, 
which  wall  be  noticed  in  the  Federal 
Register.  Z' 

In  addition  to  the  changes  described 
above,  the  licensee  proposed  certain 
changes  to  the  existing  technical 
specifications  that  deviated  from  the 
standard  technical  specifications  in 
NUREG-1433.  Each  of  these  additional 
proposed  changes  is  described  in  the 
licensee's  application  and  in  the  staffs 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
(60  FR  26905).  'These  changes  have  been 
justified  on  a  case-by-case  basis  for 
PBAPS  as  described  in  the  staff's  draft 
Safety  Evaluation  which  was  issued  on 
July  20, 1995.  The  staff  will  issue  a  final 
Safety  Evaluation  with  the  license 
amendment,  which  will  be  noticed  in 
the  Federal  Register. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Changes  that  are  administrative 
in  nature  have  been  found  to  have  no 
effect  on  technical  content  of  the  TS, 
and  are  acceptable.  The  increased 
clarity  and  understanding  these  changes 
bring  to  the  TS  are  expected  to  improve 
the  operator's  control  of  the  plant  in 
normal  and  accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  dociunents  does  not 
change  the  requirements  themselves. 
Futare  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocaticms  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1433  and  the 
PoUcy  Statement,  and,  therefore,  to  be 
acceptable. 


Changes  involving  mora  restrictive 
reqmrements  have  been  found  to  be 
acceptable. 

Changes  involving  teas  MebictiTe 
requirements  have  been  reviewed 
individually.  When  reqiiireroeirts  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burden 
on  the  licensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-^wdfic 
basis  were  the  resuh  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OC  and  found  to 
be  acceptable  for  PBAPS.  Generic 
relaxations  contained  m  NUISG-1433 
as  well  as  proposed  deviatimis  from 
NUREG-1433  have  also  been  reviewed 
by  the  NRC  staff  and  have  been  found 
to  be  accept^le. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  m 
the  types  of  any  emiieot  that  may  be 
released  o^ite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  CommissieB  c<»cludes 
that  there  are  no  significant  non- 
radiological impacts  associated  with  the 
proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  iNt>posed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3,  dated  April  1973. 
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Agmdea  and  Persons  Consulted 

In  accordanoe  with  its  stated  policy, 
on  April  19, 1995,  the  staff  connilted 
with  the  Pennsylvania  State  ofBdal,  Mr. 
Stan  Maingi  of  the  Pennsylvania 
Department  of  Environmental 
Resources,  Bureau  of  I^diation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

FiBding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  det^ls  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  September  29, 1994  and 
supplemental  letters  dated  March  3, 
Maii::h  30,  May  4  (two  letters).  May  8. 
May  9,  May  16,  May  24.  May  25,  May 
26,  June  7,  July  7,  July  13  and  July  21, 
1995.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Docmnent  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  at  the  local 
public  dociunent  room  located  at 
Government  Publications  Section,  State 
Library  of  Pennsylvania.  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Dated  at  RockviUe.  Maryland  this  8th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Conuniasion. 

JahnF.Stelx, 

Dimctor,  Project  Directorate  1-2,  Division  of 
Reactor  Profect»—l/n.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  95-20120  Piled  S-14-9S;  8:45  am] 


Statifm  (SSES),  Units  1  and  2,  located  in 
Luzema  County,  Pennsylvania. 

EBTirouBental . 


PmIM  Nea.  50-4t7  and  80-aM| 

PwNisylvanta  Pmver  A  UgM  Company; 
Sua^MhMira  tiMiii  ElacMc  SMion, 
UnNs  1  and  2;  EnvkonnMnM 
AaaaaaaMMC  aN4  Fmqwq  of  no 
SignMcant  impact 

The  U.S.  Nuclear  Regulatory 
Commissicm  (the  Commission)  is 
considering  an  exemption  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J.  Secticms  II.H.4,  III.C2,  and 
IILQ3,  for  Facility  Operating  Licenses 
No.  NPF-14  and  NPF-22  respectively, 
issued  to  Pennsylvania  Power  &  Light 
Company,  (the  licensee),  for  operation 
of  the  Susquehanna  Steam  Electric 


Identification  of  the  Pmposed  Action 

The  proposed  action  would  grant  an 
exemption  from  10  CFR  Part  50. 
Appendix  J.  Sections  II.H.4.  in.C.2,  and 
III.C.3  for  SSES,  Units  1  and  2.  in 
conjuinction  with  the  removal  of  the 
main  stream  isolation  value  (MSIV) 
leakage  control  system  (LCS)  and  the 
proposed  use  of  an  alternative  pathway. 

Appendix  J,  Sections  II.H.4  and  III.C.2 
of  10  CFR  Part  50,  require  leak  rate 
testing  of  MSIVs  at  the  caloilated  peak 
contaiiunent  pressure  related  to  the 
design  basis  accident,  and  Section 
III.C.3  of  Appendix  J  requires  that  the 
measured  MSIV  leak  rates  be  included 
in  the  c(nnbined  local  leak  rate  test 
results.  The  proposed  deletion  of  the 
MSrV  LCS  and  proposed  use  of  an 
alternate  leakage  pathway  affiscts  the 
description  of  an  existing  exemption 
(NUREG-0776)  which  allows  the  leak 
rate  testing  of  the  MSIVs  at  a  reduced 
pressure  and  allows  the  exclusion  of  the 
measured  MSIV  leakage  from  the 
combined  local  leak  rate  test  results. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  February  21, 1995. 

The  Need  for  the  Pmposed  Action 

The  proposed  exemption  is  similar  to 
the  current  exemption  from  10  CFR  Part 
50,  Appendix  J,  Sections  II.H.4,  III.C.2. 
The  exemption  is  needed  since  the 
design  of  the  MSIVs  is  such  that  testing 
in  the  reverse  direction  tends  to  unseat 
the  MSrV  and  would  result  in  a 
meaningless  test.  The  total  observed 
MSrV  leak  rate  resulting  from  a  leakage 
test  where  two  MSIVs  on  one  steam  line 
are  tested  utilizing  a  reduced  presstue 
(22.5  psig)  will  continue  to  be  assigned 
to  the  penetration.  The  proposed 
exemption  is  also  similar  to  the  current 
exemption  from  10  CFR  Part  50, 
Appendix  J,  Section  in.C.3.  The  licensee 
proposes  that  the  MSIV  leakage  rate  will 
continue  to  be  accounted  for  separately 
in  the  radiological  site  analysis  in 
accordance  with  the  existing  exemption. 
However,  the  existing  exemption  from 
10  CFR  Part  50.  Appendix  J,  Section 
III.C.3  will  not  be  applicable  when  the 
MSIV  LCS  is  replaced  with  an  Alternate 
Treatment  Path  (ATP)  (Main  steam  lines 
and  condenser). 

The  proposed  action  regarding  the  TS 
amemfanent  will  reduce  the  need  for 
repairs  of  the  MSIVs.  resolve  concerns 
associated  with  the  current  LCS 
pwformuice  capability  at  high  MSIV 
leakage  rates,  and  provide  an  effective 
method  lor  dealing  with  a  potential 


MSIV  leakage  during  a  postulated  loss- 
of-coolant  accident  (LOCA).  Many 
boiling  water  reactors  have  difficulty 
meeti]^  their  MSIV  leakage  rate  limits. 
Extensive  repair,  rework,  and  retesting 
efforts  have  negative  effects  on  the 
outage  costs  and  schedules,  as  well  as 
significant  impact  on  the  licensee's  as 
low  as  it  is  reasonable  achieveable 
(ALARA)  radiological  exposure 
programs.  The  alternatives  proposed  by 
the  licensee  to  deal  with  the  MSIV 
leakage  make  use  of  components  (main 
steam  lines  and  condenser)  that  are 
expected  to  remain  intact  and 
serviceable  following  a  design  basis 
LOCA. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  this  action  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Regarding  the 
exemption,  the  MSIV  leakage,  along 
with  the  containment  leakage  is  used  to 
calculate  the  nmyimnm  radiological 
consequences  of  a  design  basis  accident. 
Section  15.6.5  of  the  SSES  Final  Safety 
Analysis  Report  (FSAR)  identifies  that 
standard  and  conservative  assiunptions 
have  been  used  to  calculate  the  offsite 
and  control  nxMn  doses,  including  the 
doses  due  to  MSIV  leakage,  which  could 
potentially  resuh  from  a  postulated 
LOCA.  Further,  the  control  room  and 
offsite  doses  resulting  from  a  postulated 
LOCA  have  recently  been  recalculated 
using  currently  accepted  assiuaptions 
and  methods.  These  analyses  have 
demonstrated  that  the  total  leakage  rate 
of  300  scfh  results  in  dose  exposures  for 
the  control  room  and  ofbite  that  remain 
within  the  requirements  of  10  CFR  Part 
100  for  offsite  doses  and  10  CFR  Part  50, 
Appendix  A,  for  the  control  room  doses. 

The  change  will  not  increase  the 
probability  w  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluoits  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ctmiulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  Uiat  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
fflitirely  wdthin  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
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affect  nonradiological  plant  effluents 
and  has  no  other  anvirtHunental  impact. 
Accordingly,  the  Commission  concludes 
that  thme  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

AHematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  apphcation  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

I  Alternative  Use  of  Resources 


Woflcahopon  Davalopmant  of 


This  action  does  not  involve  the  use 
of  any  resotuces  not  previously 
considered  in  the  Final  Enviroimiental 
Statement  for  the  Susquehanna  Steam 
Electric  Station,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  7, 1995,  the  staff  consulted  with 
the  Pennsylv^uiia  State  official.  David 
Ney  of  the  Department  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

FiBding  of  No  Significant  Impact 

I  *  Based  upon  the  enviroiunental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
htunan  environment.  Accordin^y.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
prc^posed  action,  see  the  licensee's  letter 
dated  F^ruary  21. 1995.  which  is 
available  U»  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  doctunent  nxmi  located  at  the 
Osteriiout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes  Bane.  Pennsylvania  18701. 

Dated  at  Rockville,  Maryland,  thia  8th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Ccmimission. 
lahnF.SMz, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  95-20121  Filed  8-14-95;  8:45  am] 
IMJJNQ  COM  7flM-#t^ 


^Inal  Plula  Off  Radiologicai  Crttarla  for 
Docommiaaiowing;  Wotico 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  preparing  to  hold 
a  workshop  to  provide  information  to 
interested  members  of  the  public 
regarding  draft  implementation 
guidance  for  the  final  rule  on 
Radiological  Criteria  for 
Decommissioning.  Implementation 
issues  to  be  discussed  include  pathways 
modeling,  dose  assessment, 
performance  of  site  surveys,  and 
instnmientation.  NRC  staff  will  discuss 
the  use  of  the  World  Wide  Web  (WWW) 
to  allow  the  public  to  interact  with  the 
staff  during  the  development  of 
implementation  guidance.  In  addition, 
NRC  staff  will  present  an  overview  of 
the  status  of  the  final  rule,  including  a 
discussion  of  the  major  issues  identified 
in  the  public  comments  on  the  proposed 
rule  (59  FR  43200). 
DATES:  The  worluhop  will  be  held  on 
Friday,  September  29, 1995,  from  9  a.m. 
imtil  5  p.m. 

ADDRESSES:  The  workshop  will  be  held 
in  the  main  auditoriimi  located  at  the 
NRC  Headquarters  Building,  Two  White 
Flint  North  (TWFN),  11545  Rockville 
Pike,  Rockville,  MD  20852-2738, 
telephone  (301)  415-5811.  Seating  is 
limited  to  300  people  and  will  be  on  a 
first-come,  first-served  basis.  It  should 
also  be  noted  that  parking  at  the  TWFN 
building  is  very  limited. 
FOR  FURTHER  MFOmiATKM  CONTACT: 
Charleen  Raddatz,  Office  of  Research, 
Mail  Stop  T-9C24.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6215  or 
Christine  Daily,  Office  of  Research,  Mail 
Stop  T-9C24,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6026. 
SUPPI.EMENTARY  MFORMATION:  On  August 
22, 1994  (59  FR  43200),  NRC  published 
for  comment  a  proposed  rule  on 
Radiological  Criteria  for 
Decommissioning,  10  CFR  Parts  20,  30, 
40,  50,  51,  70,  and  72,  that  would 
provide  the  regulatory  basis  for 
determining  the  extent  to  which  lands 
and  structures  must  be  remediated 
before  a  site  can  be  considered 
decommissioned.  Between  January  and 
Jime  of  1993,  seven  woii^hops  were 
conducted  throughout  the  United  States 
to  solicit  commentary  from  affected 
interested  parties  on  the  fundamental 
approaches  and  issues  that  must  be 
addressed  in  establishing  radiological 
criteria  for  decommissioning. 

The  purpose  of  this  workshop  is  to 
provide  information  and  training  in 


specific  tsdmical  areas  including 
pathways  modeling,  dose  assessment, 
performance  of  site  surveys  and 
instrumoitation  to  interested  members 
of  the  public.  The  staff  will  provide 
additional  information  to  facilitate  the 
use  of  the  World  Wide  Web  as  a  means 
of  participating  in  a  virtual  working 
group  (VWG).  The  purpose  of  the  VWG 
is  to  encourage  interactive  constructive 
input  between  participants  and  NRC 
staff.  The  VWG  will  be  devoted  to  the 
further  development  of  useful 
implementation  guidance  and  will  have 
the  opportimity  to  review  and  comment 
on  staff  docimients  as  they  are 
developed.  In  this  way,  NRC  staff  hojjes. 
to  continue  the  Enhanced  Participatory 
process  that  has  distinguished  this 
rulemaking. 

Conduct  of  the  Meeting 

The  format  will  consist  of  a  lecture  by 
NRC  personnel  with  emphasis  on 
providing  training  for  potential 
participants  of  the  Virtual  Working 
Group  followed  by  time  for  questions 
and  comments  from  the  audience.  Staff 
drafts  of  implementation  documents 
will  be  available  30  days  prior  to  the 
meeting  and  will  be  available  on  the 
NRC  Enhanced  Participatory 
Rulemaking  on  Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board.  Interested  persons  may  connect 
to  the  bulletin  board  by  calling  1-800- 
880-6091  (58  FR  37760;  July  13,  1993). 
The  bulletin  board  may  be  accessed 
using  a  personal  computer,  a  modem, 
and  most  commonly  available 
commimications  software  packages. 
Communication  software  parametere 
should  be  set  as  follows:  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N,8,l). 
Use  ANSI  or  VT-100  terminal 
emulation.  Background  documents  on 
the  rul«naking  are  also  available  for 
downloading  and  viewing  on  the 
bulletin  board.  For  more  information, 
call  Ms.  Christine  Daily,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Phone  (301)  415-6026;  FAX 
(301) 415-5385. 

Dated  at  RockviUe,  Maryland,  this  8th  day 
of  August,  1995. 

Fat  the  Nuclear  Regulatory  Commission. 
fehaE-GlHUi, 

Chief  Radiation  Protection  &  Heahh  Effects 
Br.,  Division  of  Reguhtory Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  95-20114  Filed  8-14-95;  8:45  am] 
■aXSM  COOf  7NS-*1-^ 
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OFFICE  OF  MANAQEMBCr  AND 
BUDGET 

Notice  of  MeeMfiQ 

AGENCY:  Office  of  Management  and 

Budget. 

ACTXM:  National  Industrial  Security 

Program  Policy  Advisory  Committee 

(NISPPAC)  meeting:  Notice  of  meeting 

and  invitation  for  public  comments. 

summary:  The  National  Industrial 
Security  Program  Policy  Advisory 
Committee  will  hold  a  meeting  that 
shall  serve  as  a  forum  to  discuss 
National  Industrial  Security  Program 
(NISP)  policy  issues  in  dispute,  and  to 
advise  the  Chairman  of  thme  issues.  The 
agenda  will  include  a  discussion  of  the 
status  of  the  NISP,  Executive  Order 
12958  and  its  impact  on  industry,  and 
the  introduction  of  new  NISPPAC 
industry  membws. 

The  Information  Seoirity  Oversight 
Office  (ISOO)  will  host  the  meeting. 
ISOO  is  part  of  OMBTs  Office  of 
Information  and  Regulatory  Affairs. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  27, 1995,  at 
10:00  a.m.,  at  the  Information  Security 
Oversight  Office  in  Washington,  DC 
The  meeting  is  open  to  the  pubUc, 
however  due  to  access  procedures,  the 
names  and  telephone  nimibers  of  those 
planning  to  attend  must  be  submitted  to 
the  InfcMination  security  Oversight 
Office  no  later  than  Monday,  September 
24, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Information  Security  Oversight 
Office,  Suite  530,  750  17th  Street,  NW., 
Washington,  DC  20006. 

Written  statements  may  be  forwarded 
by  mul  to  the  above  address,  or  faxed 
to (202)  395-7460. 
FOR  FURTfCR  INFORMATION  CONTACT: 
For  additional  information  about  the 
meeting  or  to  submit  the  "names  of  those 
planning  to  attend,  contact  Ms.  Dorothy 
Cephas  of  the  Information  Security 
Oversight  Office  at  (202)  395-7450. 
Junea  B.  MacRae,  Jr^ 
Acting  Administrator,  Office  of  Information 
and  Regulatory  Affairs. 
(FR  Doc.  95-20050  Filed  8-14-95;  8:45  am] 
MLUNO  COOf  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell  (202)  942-8800. 

Upon  written  request  copies  availMe 
from:  Securities  and  Exchange 


CommiMiea,  OfBce  of  Flings  and 
Infonnatian  Services,  Wellington,  DC 
20549. 

fjrieiMiein:  Rule  17a-6(c)  File  No. 
270-19e. 

Notice  is  hoeby  glvea  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  §§  3501  et  seq.).  the 
Secimties  and  Exchange  Commission 
has  submitted  to  the  C^oe  of 
Management  and  Budget  a  request  for 
approval  of  extension  on  the  following: 

Riile  17a-5(c^  sets  forth  the  financial 
statements  which  must  be  sent  to  public 
customers  of  broker-dealers.  The  total 
number  of  hours  required  for  aU 
respondents  to  coDopiy  with  Rule  17a- 
5<c)  is  50,000  hours  uutuaUy. 

Direct  general  commeBts  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  IMrect  any  comments  ccmceming 
the  accuracy  of  the  estimated  average 
burden  hours  for  ccHspliance  with  the 
Commission  rules  and  forms  to  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Excbm^  CcHBomission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549  and  the  Cleerance  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Project  Number  3235-0190, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Cffice 
Building,  Washington,  DC  20503. 

Dated:  August  8. 199S. 
Maisarat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  95-20156  Filed  ft-14-«5:  8:45  am] 


[TM.  Ne.  IC-S1273;  No.  •12-«Mq 

AU8A  Ufe  Ineuranoe  Company,  Inc^  et 
aL 

August  8, 1905. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commissimi"). 
ACTION:  Notice  of  Application  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPIXANTS:  AUSA  Life  Insurance 
Company.  Inc.  ("AUSA  Ufe").  AUSA 
Series  Annuity  Account  B  (the 
"Variable  Account"),  and 
InterSecurities,  Inc. 
RELEVANT  IMO  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  thereof. 

SUMMARY  OF  APPUCATION:  A^Ucants 
seek  an  order  permitting  the  dedtiction 
of  a  mortality  and  eiqpense  risk  chuge 
fit>m  the  assets  of:  (a)  The  Variable 


Accoujat  in  coimection  with  the  offer 
and  sale  of  certain  variable  annuity 
contracts  ("Existing  Contracts");  (b)  the 
Variable  Account  in  connection  with 
the  issuance  of  variable  annuity 
contracts  that  are  substantially  similar 
in  all  material  respects  to  the  Existing 
Contracts  ("Future  Contracts,"  together 
wlA  existing  Contracts,  the 
"Contracts");  and  (c)  any  other  separate 
account  established  in  the  future  by 
AUSA  Life  in  coimection  with  the 
issuance  of  Contracts. 
FHJNQ  DATE:  The  application  was  filed 
on  December  21, 1994,  and  amended  on 
June  20  and  August  2, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission ' 
by  5:30  p.m.  on  September  5, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  Uie  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiire  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW..  Washington,  DC  20549. 
Applicants,  Robert  F.  Colby,  AUSA  Life 
Insurance  Company,  Inc.,  4 
Manhattanville  Road,  Purchase,  New 
Yoric  10577. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Krichoff,  Senior  Coimsel,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Ai^licants'  Representatioiis 

1.  AUSA  Life  (formerly  Dreyfus  Life 
Insurance  Company)  is  a  stock  life 
insurance  company  incorporated  imder 
the  laws  of  the  State  of  New  York. 
AUSA  Life  is  a  wh<^y-owned 
subsidiary  of  First  AUSA  Life  Insurance 
Company,  a  stock  life  insurance 
company  which  is  wholly-owned  by 
AEGON,  USA.  bic..  which  is  a  wholly- 
owned  indirect  subsidiary  of  AEGON. 
nv.  a  Netherlands  corporation. 

2.  InterSecurities.  Inc..  an  affiliate  of 
AUSA  Life,  will  serve  as  distributor  and 
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principal  underwriter  of  the  Contracts. 
InterSecurities,  Inc.  is  registered  as  a 
broker-dealer  imder  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers.  InterSecurities.  Inc.  will  receive 
no  commissions  for  acting  as  distributor 
or  principal  underwriter  for  the 
Contracts. 

3.  The  Variable  Account  was 
established  by  AUSA  Life  as  a  separate 
investment  account  under  New  York 
law  on  October  24, 1994,  to  act  as  a 
funding  medium  for  variable  annuity 
contracts.  TheVariable  Accoimt  is 
registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940 
Act.  Units  of  interest  in  the  Variable 
Account  under  the  Existing  Contracts 
are  registered  under  the  Sctcurities  Act 
of  1933. 

I     4.  The  Variable  Accoimt  presently 
consists  of  eight  subaccounts  (the 
"Subaccounts").  Each  Subaccount  wiU 
invest  solely  in  the  shares  of  a 
designated  portfolio  of  the  Janus  Aspen 
Series,  an  open-end  "series" 
management  investment  company 
registered  under  the  1940  Act.  Contract 
owners  may  invest  in  any  one  or  more 
of  the  Subaccounts,  and  also  may  invest 
in  the  fixed  accoimt,  part  of  the  general 
account  of  AUSA  Life.  In  the  future, 
other  subaccounts  may  be  established 
by  AUSA  Life  which  will  invest  in 
specified  portfolios  of  Janus  Aspen 
Series  or  other  investment  companies. 
In  the  future,  AUSA  Life  may  issue, 
through  the  Variable  Account  and 
through  Other  Accounts,  other  variable 
annuity  contracts  which  are 
substantially  similar  in  all  material 
respects  to  Uie  Existing  Contracts. 

5.  Tlie  Existing  Contracts  may  be 
purchased  on  a  non-tax  qualified  basis 
or  may  be  purchased  and  used  in 
connection  with  retirement  plans  that 
qualify  for  favorable  federal  income  tax 
treatment. 

6.  The  Existing  Contracts  provide  for 
minimum  initial  purchase  payments 
and  permit  additional  miniiniim 
purchase  payments  and  periodic 
payments,  subject  to  certain  limitations. 
The  contract  owner  may  allocate  net 
purchase  payments  to  one  or  more 
Subaccounts,  the  fixed  accoimt,  or  to  a 
combination  of  both. 

7.  The  Existing  Contracts  also  provide 
for  the  payment  of  a  death  benefit.  If  the 
Annuitant  dies  during  the  accumulation 
period  and  the  owner  is  a  natural  person 
other  than  the  Aimuitant,  the  owner 
will  automatically  become  the  new 
Annuitant.  If  the  Annuitant  dies  during 
the  accumulation  p«iod  and  the  owner 
is  either  the  same  individual  as  the 
Annuitant  or  is  not  a  natural  person, 
AUSA  Life  will  pay  the  death  benefit  to 


the  beneficiary  in  a  lump  sum  upon 
receipt  of  proof  of  death,  unless  the 
beneficiary  elects  to  receive  a  complete 
distribution  of  the  death  benefit:  (i) 
Within  five  years  of  the  Annuitant's 
death;  (ii)  over  the  lifetime  of  the 
beneficiary;  or  (iii)  over  a  period  that 
does  not  exceed  the  Ufe  expectancy  of 
the  beneficiary.  If  the  beneficiary  is 
entitled  to  receive  the  death  benefit  and 
is  the  spouse  of  the  deceased  Annuitant, 
he  or  she  may  instead  elect  to  become 
the  new  owner  and  Annuitant  and 
continue  the  Existing  Contract.  The 
death  benefit  is  equal  to  the  greater  of: 
(i)  The  annuity  value,  defined  as  the 
sum  of  the  Variable  Account  value  and 
the  fixed  account  value,  or  (ii)  the 
excess  of  (a)  the  amount  of  the  purchase 
payments  paid,  over  (b)  any  partial 
withdrawEils  (and  less  any  applicable 
premium  taxes). 

8.  Various  fees  and  expenses  are 
deducted  under  the  Existing  Contracts. 
AUSA  Life  will  assess  an  Annual 
Contract  Charge  of  $30  on  each  contract 
anniversary  through  the  maturity  date, 
and  at  the  time  of  a  full  surrender  on 
other  than  a  contract  anniversary,  for 
the  cost  of  providing  administrative 
services  under  the  lasting  Contracts. 
Applicants  guarantee  that  this  fee  will 
not  increase  for  the  life  of  the  Existing 
Contracts. 

9.  AUSA  Life  also  will  deduct  a  daily 
charge  from  the  assets  of  the  Variable 
Account  equal  on  an  annual  basis  to 
0.15%  of  the  average  daily  net  assets  of 
the  Variable  Account  ("Administrative 
Service  Charge").  This  charge  will  be 
deducted  from  the  Variable  Accoimt 
both  during  the  accumulation  period 
and  after  the  maturity  date.  This  fee  is 
guaranteed  not  to  increase  for  the 
duration  of  the  Existing  Contracts. 

10.  The  Administrative  Service 
Charge  and  the  Annual  Contract  Charge 
are  designed  to  reimburse  AUSA  Life  for 
the  actual  administrative  costs  incurred 
over  the  life  of  an  Existing  Contract. 

11.  AUSA  Life  also  reserves  the  right 
to  impose  a  $10  charge  for  the  thirteenth 
and  each  subsequent  transfer  from  a 
Subaccount  during  a  single  contract 
year  ("Transfer  Charge"). 

12.  AUSA  Life  does  not  expect  to 
realize  a  profit  from  the  Annual 
Contract  Charge,  the  Administrative 
Service  Charge,  and  the  Transfer  Charge 
(if  any).  Applicants  represent  that  the 
Annual  Contract  Charge,  the 
Administrative  Service  Charge,  and  any 
Transfer  Charge  will  be  deducted  in 
reliance  upon  and  in  conformity  with 
all  of  the  requirements  of  Rule  26a-l 
under  the  1940  Act. 

13.  If  apphcable,  and  if  AUSA  Life 
has  incuiied  or  reasonably  expects  to 
incur  expenses  with  respect  to  premium 


taxes,  such  taxes  will  be  deducted,  as 
required  by  law,  from:  A  purchase 
pajmient  when  received;  amounts 
partially  withdrawn  or  surrendered; 
death  benefit  proceeds;  or  the  amount 
applied  to  an  annuity  at  the  time 
annuity  payments  commence.  AUSA 
Life  intends  to  deduct  any  applicable 
premium  taxes  when  it  incurs  them,  but 
reserves  the  right  to  defer  deduction  to 
a  later  date  if  such  deferral  is  not 
detrimental  to  owners. 

14.  No  charges  currently  are  made  for 
federal,  state  or  local  income  taxes  other 
than  premium  taxes.  AUSA  Life  may 
make  such  a  charge  in  the  future, 
however,  subject  to  obtaining  any 
necessary  regulatory  approvals.  Charges 
for  any  other  applicable  taxes — 
including  any  tax  or  other  economic 
burden  resulting  from  the  application  of 
tax  laws  that  AUSA  Life  determines  to 
be  properly  attributable  to  the  Variable 
Account — also  may  be  made. 

15.  No  sales  charges  are  deducted 
from  purchase  payments  under  the 
Contracts.  No  contingent  deferred  sales 
charges  will  be  deducted  from  annuity 
value  if  a  partial  withdrawal  or 
surrender  occurs  prior  to  the  maturity 
date.  AUSA  Life  will  pay  the  expected 
costs  of  distribution  from  its  general 
assets,  which  may  include  revenue  bom 
the  mortality  and  expense  risk  charge 
deducted  fiom  the  Variable  Accoimt. 

16.  A  daily  charge  equal  to  an 
effective  annual  rate  of  0.70%  of  the 
average  daily  net  assets  of  the  Variable 
Account  will  be  imposed  to  compensate 
AUSA  Life  for  bearing  certain  mortality 
and  expense  rislcs  in  connection  with 
the  Contracts.  The  portion  of  the  charge 
attributable  to  mortality  risk  is 
approximately  0.35%  of  the  average 
daily  net  assets  of  the  Variable  Account 
and  the  portion  of  the  charge 
attributable  to  expense  risk  is 
approximately  0.35%  of  the  average 
daily  net  assets  of  the  Variable  Account. 

17.  AUSA  Life  will  assume  two 
mortality  risks  under  the  Contracts:  (1) 
that  the  annuity  rates  under  the  Existing 
Contracts  cannot  be  changed  to  the 
detriment  of  the  contract  owners  even  if 
Annuitants  live  longer  than  projected; 
and  (2)  that  AUSA  Life  may  be  obligated 
to  pay  a  death  benefit  claim  in  excess  of 
the  cash  value  of  an  Existing  Contract. 

18.  The  expense  risk  borne  by  AUSA 
Life  is  the  risk  that  the  charges  for 
administrative  expenses,  which  are 
guaranteed  not  to  increase  for  the  life  of 
the  Contracts,  may  be  insufficient  to 
cover  the  actual  costs  of  issuing  and 
administering  the  Contracts. 

19.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  actual 
costs,  the  loss  will  be  borne  by  AUSA 
Life;  conversely,  if  the  amount  deducted 
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povves  more  than  suffident.  the  excess 
will  be  a  profit  to  AUSA  Life.  The 
mortality  and  expense  risk  charge  will 
be  deducted  from  the  Variable  Account 
both  during  the  accumulation  period 
and  after  the  maturity  date.  The 
mortality  and  expense  risk  charge  vdll 
not  be  assessed  against  the  fixed 
accoimt  value  or  against  monies  that 
have  been  applied  to  piuchase  an 
annuity  option  imder  the  fixed  accoimt 
annuity  payments  provisions.  AUSA 
Life  expects  to  earn  a  profit  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  1940  Act  for  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  thereof 
to  the  extent  necessary  to  permit  the 
deduction  of  a  charge  of  0.70%  for  the 
assumption  of  mortality  and  expense 
risks  from  the  assets  of:  (a)  The  Variable 
Account  in  connection  with  the 
issuance  of  the  Contracts;  and  (b)  any 
other  separate  account  established  in 
the  future  by  AUSA  Life  in  connection 
with  the  issuance  of  Contracts. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)(C)  and  27{c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  imder  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

4.  Applicants  submit  that  their 
request  for  exemptive  reUef  for 
deduction  of  the  0.70%  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Variable  Account  or  any  other 
separate  accounts  established  in  the 
future  by  AUSA  Life  in  connection  with 
the  issuance  of  Future  Contracts,  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  AUSA  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  AUSA  Life's 


administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
reUef  would  impair  AUSA  Life's  ability 
effiectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
AUSA  Life  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
Application,  investora  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Thus,  Apphcants 
beUeve  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act 

5.  Applicants  represent  that  the 
0.70%  mortality  and  expense  risk 
charge  under  the  Existing  Contracts  is 
reasonable  in  relation  to  the  risks 
assiuned  by  AUSA  Life  under  the 
Existing  Contracts  and  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon  AUSA 
Life's  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  account  such 
factora  as  current  charge  levels, 
existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  AUSA  Life 
undertakes  to  maintain  at  its  principal 
office,  available  to  the  Commission  and 
its  staff  upon  request,  a  memorandiun 
setting  forth  in  detail  the  products 
analyzed  in  the  course  of,  and  the 
methodology  used  in  making  these 
determinations. 

6.  AppUcants  represent  that,  prior  to 
offering  Futiire  Contracts,  they  will 
conclude  that  the  mortality  and  expense 
risk  charge  under  such  contracts  (which 
cannot  exceed  in  amount  the  mortality 
and  risk  charge  under  the  Existing 
Contracts)  will  be  reasonable  in  relation 
to  the  risks  assiuned  by  AUSA  Life 
under  the  Contracts  and  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  AUSA 
Life  will  maintain  at  its  principal 
offices,  and  make  available  to  the 
Commission  and  its  staff  upon  request, 
a  memorandum  setting  forth  in  detail 
the  products  aiudyzed  in  the  course  of, 
and  the  methodology  used  in,  making 
that  determination. 

7.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  ride  charge  under  the  Contracts, 
all  or  a  portion  of  such  profit  may  be 
available  to  pay  distribution  expenses 
not  reimbursed  under  the  Contracts. 
AUSA  Lifts  has  concluded  that  there  is 

a  reasonable  likelihood  that  the 
proposed  distribution  financing 


arrangements  will  benefit  the  Variable 
Account  (or  future  accounts)  and  the 
owTiefs  of  the  Existing  Contracts  (or 
Future  Contracts).  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  AUSA  Life  at  its  principal  office  and 
will  be  made  available  to  the 
Commission  and  its  staff  upon  request. 
8.  Applicants  also  represent  that  the 
Accounts  will  invest  only  in  underlying 
management  investment  companies 
which  undertake,  in  the  event  they 
should  adopt  a  plan  pursuant  to  Rule 
12b-l  under  the  1940  Act  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors  or  trustees,  a  majority  of  whom 
ere  not  "interested  persons"  of  such 
investment  company  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investora  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authorit>-. 

Jonathan  F.  Katz.- 

Secretary. 

[FR  Doc.  95-20047  Filed  8-14-95;  8:45  am) 
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[Rel.  No.  IC-21274;  File  No.  812-«382] 
Landmark  VIP  Funds,  et  al. 

August  8, 1995. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Landmark  VIP  Funds  (the 
"Trust").  CiUbank.  N.A.  ("Citibank") 
and  certain  life  insurance  companies 
and  their  accounts  investing  now  or  in 
the  future  in  the  Trust  ("Separate 
Accounts"). 

RELEVANT  1t40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  (6e-2(b)(15)  and 
6e-3(T)(b)(15). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  any  current  or  future 
series  of  the  Trust  to  be  sold  to  and  held 
by  separate  accounts  funding  variable 
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annuity  and  variable  life  insurance 
contracts  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies. 
FUNG  DATE:  The  application  was  filed 
on  Decnnber  20, 1994.  An  amendment 
was  filed  on  July  19, 1995.  Applicants 
have  represoited  that  they  will  file 
another  amendment  to  the  application 
during  the  notice  period  to  include  the 
representations  contained  herein. 
HEARMQ  AND  NOmCATKM  OF  HEARMQ: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  ordere 
a  hearing.  Interested  peraons  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  5, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
fat  lawryere,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W.,  Washii^on,  D.C.  20549. 
Applicants,  Lea  Anne  Copenhefer,  Esq., 
Bingham,  Dana  &  Gould,  150  Federal 
Street,  Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Staff  Attorney,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  appUcation  is  available  for  a 
fee  frtnn  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  on  August  22. 1991.  The  Trust 
currendy  consists  of  four  separate 
series:  (1)  the  Landmark  VIP  U.S. 
Government  Portfolio.  (2)  the  Landmark 
VIP  Balanced  Portfolio,  (3)  the 
landmark  VIP  Equity  PortfoUo  and  (4) 
the  Landmark  VIP  International  Equity 
PortfoUo  (each  individually  a 
"Portfolio"  and  collectively  the 
"Pratfolios").  The  Board  of  Trustees 
may  establish  additional  portfolios  at 
any  time. 

2.  Shares  of  the  Portfolios  initially 
will  be  offered  only  to  Qticorp  Life 
Variable  Annuity  Separate  Account  and 
First  Citicorp  Life  Variable  Aimuity 
Separate  Accoimt,  separate  accounts  of 
Citicorp  Life  Insurance  Company  and 


first  Qticorp  Lifs  Insurance  Company 
(the  "Qticorp  Insurance  Companies"), 
respectively,  to  serve  as  an  investment 
vehicle  for  variable  annuity  contracts 
issued  by  the  Qticorp  Insurance 
Companies.  The  Qticorp  Insurance 
Compaiues  are  affiliated  companies  by 
virtue  of  both  being  indirect  subsidiaries 
of  Qticorp,  a  bank  holding  company 
organized  under  the  laws  of  Delaware. 
Shares  of  the  PortfoUos,  and  of  any 
future  series  of  the  Trust  that  serves 
exclusively  as  an  investment  vehicle  for 
Separate  Accounts  (hereinafter  referred 
to  as  "Other  PortfoUos"),  will  be  offered 
to  separate  accounts  of  other  insurance 
companies,  including  insurance 
companies  that  are  not  affiUated  with 
the  Citicorp  Insurance  Companies,  to 
serve  as  the  investment  vehicle  for 
various  types  of  insurance  products, 
which  may  include  variable  annuity 
contracts,  single  premium  variable  life 
insurance  contracts,  scheduled 
premium  variable  life  insurance 
contracts  and  flexible  premium  variable 
life  insurance  contracts  (collectively 
"variable  contracts").  Insurance 
companies  whose  separate  account  or 
accounts  own  shares  of  the  PortfoUos  or 
of  any  Other  PortfoUo  are  referred  to 
herein  as  "Participating  Insurance 
Companies." 

3.  Citibank  wiU  serve  as  the 
investment  adviser  for  each  PortfoUo. 
the  Landmark  Funds  Broker-Dealer 
Services,  Inc.  wiU  serve  as  administrator 
and  distributor  for  each  PortfoUo. 

^plicants'  Legal  Analyais 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  Ufe 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust, 
Rule  6e-2(b)(15)  provides  exemptions 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act.  The  reUef 
provided  by  Rule  6e-2  is  available  to  a 
separate  account's  investment  adviser, 
principal  underwriter,  and  sponsor  or 
depositor.  The  exemptions  granted  by 
Rule  6e-2(b)(15)  are  available  only 
where  a  management  investment 
company  underlying  a  unit  investment 
trust  ("underlying  fund")  offers  its 
shares  "exclusively  to  variable  life 
insurance  separate  accounts  of  the  Ufe 
insurer,  or  of  any  affiUated  Ufe 
insurance  company."  Therefore,  the 
reUef  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  Ufe  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offere  it  shares 
to  a  variable  annuity  or  a  flexible 
premium  variable  Ufe  insurance 
separate  account  of  the  same  company 
or  of  any  affiUated  life  insurance 


company.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  aimuity  and  variable  Ufe 
insurance  separate  accounts  of  the  same 
Ufe  insurance  company  or  of  any 
affiliated  Ufe  insurance  company  is 
referred  to  herein  as  "mixed  funding." 

2.  In  addition,  the  reUef  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
Ufe  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offera  its  shares  to  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  com{>any  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiUated  Ufe  insurance 
companies  is  referred  to  herein  as 
"shared  fimdii^." 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  through  a  unit  investment 
trust.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act. 
The  reUef  provided  by  Rule  6e-3(T)  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  where  a  unit 
investment  trust's  underlying  fimd 
offera  its  shares  "exclusively  to  separate 
accounts  of  the  Ufe  insurer,  or  of  any 
affiUated  Ufe  insurance  company, 
offiering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offier  their  shares  to  variable  annuity 
separate  accounts  of  the  Ufe  insurer  or 
of  an  affiUated  Ufe  insurance  company 

•  •  *."  Therefore,  Rule  6e-3(T)  permits 
mixed  fimding  with  respect  to  a  flexible 
premium  variable  Ufe  insurance 
separate  account,  subject  to  certain 
conditions.  However,  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
reUef  granted  by  Rule  6e-3(T)(b)(15)  is 
not  available  with  respect  to  a  flexible 
premium  variable  Ufe  insurance 
separate  account  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  Ufe  insurance  separate 
accounts)  of  unaffiliated  Ufe  insurance 
companies. 

4.  AppUcants  therefore  request  that 
the  Commission,  under  its  authority  in 
Section  6(c)  of  the  1940  Act,  grant  reUef 
bora  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder  for 
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themselves  and  for  variable  life 
insurance  separate  accounts  of  the 
Participating  Insurance  Companies,  and 
the  principal  underwriters  and 
depositors  of  such  separate  accounts,  to 
the  extent  necessary  to  permit  mixed 
funding  and  shared  funding. 

5.  Section  9(a)  of  the  1940  Act  makes  . 
it  unlawful  for  any  company  to  sorve  as 
an  investment  adviser  to.  or  principal 
underwriter  for,  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  any 
disquali^cation  specified  in  Sections 
9(a)(1)  or  9(a)(2).  Rule  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)(i)  and  (ii) 
provide  exemptions  from  Section  9(a) 
imder  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  reUef  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  Ufe  insiuer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  reUef  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insiirer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

6.  AppUcants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  firom  the  requirements  of 
Section  9(a),  in  effect,  limits  the 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purposes  of  Section  9. 
AppUcants  state  that  Rules  6e-2  and  6e- 
3('r)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  Ae  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  matters 
pertaining  to  an  investment  company. 
Applicants  submit  that  there  is  no 
regulatory  reason  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  in  various  imaffiHated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Trust  as 
the  funding  medium  for  variable 
contracts. 

7.  Rules  6e-2(b)(15Kiii)  and  6e- 
3(D(b)(15)(iii)  provide  partial 
exemptions  fnnn  Sections  13(a),  15(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 


the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company  share 
held  by  a  separate  account,  to  permit  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contract 
owners  in  certain  limited 
drcimistances. 

Rules  6e-2(bKl5)(iu)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
shares  of  an  underlying  fund  if  such 
instructions  would  require  such  share  to 
be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassiflcation  or 
investment  objectives  of  such 
companies,  or  to  approve  or  disapprove 
any  contract  between  an  imderlying 
fund  and  its  investment  adviser,  when 
required  to  do  so  by  an  insurance 
regulatory  authority,  subject  to  the 
provisions  of  paragraphs  (b)(5)(i)  and 
{b)(7)(ii)(A)  of  each  Rule. 

Rules  6e-2(bKl5)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
contract  owners'  voting  instructions  in 
the  contract  owners  initiate  any  change 
in  such  company's  investment  policies 
or  any  principal  underwriter  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5)(ii)  and 
(b)(7)(ii)(B)  and  (C)  of  each  Rule. 

8.  Applicants  submit  that  shared 
funding  by  unaffiUated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  Ucensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants' state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
poUcies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

9.  Applicants  state  further  that,  under 
Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii),  the  rights  of  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contract 
owners  do  not  rise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administrators  over 
separate  accoujits.  and  that  affiliation 
does  not  eliminate  the  potential,  if  any, 
for  divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 


initiated  by  contractowners.  Applicants 
state  that  the  potential  for  disagreement 
is  limited  by  the  requirement  in  Rules 
6e-2  and  6e-3(T)  that  the  insurtmce 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

10.  Applicants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contract  owners  by:  (a) 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds:  (b)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Portfolios,  thereby 
promoting  economies  of  scale, 
permitting  greater  safety  through  greater 
diversification,  and/ or  making  the 
addition  of  new  portfohos  more  feasible; 
and  (c)  encouraging  more  insurance 
companies  to  offer  variable  contracts, 
resulting  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges.  Each  Portfolio  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  favor 
or  disfavor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product 

11.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  unit  investment  trusts  have 
historically  been  employed  to 
acctunulate  shares  of  mutual  funds 
which  have  not  been  affiUated  with  the 
depositor  or  sponsor  of  the  separate 
account.  Applicants  also  represent  that 
mixed  and  shared  funding  will  have  no 
adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  ("Board")  shall  consist  of 
persons  who  are  not  "interested 
persons,"  as  defined  by  Section  2(a)(19) 
of  the  1940  Act  and  Rules  thereunder 
and  as  modified  by  any  applicable 
orders  of  the  Commission,  except  that, 
if  this  condition  is  not  met  by  reason  of 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  for  a  period  of  45 
days,  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board;  (ii)  for  a  period  of 
60  days,  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (iii)  for  such  longer  period  as  the 
Commissicm  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
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irreconcilable  conffict  between  the 
interests  of  the  contract  owners  of  all 
separate  accoimts  investing  in  any 
Portfolio  or  Other  Portfolio.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  state 
insiuance  regulatory  authority  action; 
(b)  a  change  in  applicable  federal  or 
state  insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  a  Portfolio  or  Other 
Portfolio  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  and  variable  life 
insurance  contract  owners;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  contract  owner 
voting  instructions. 

3.  Participating  Insurance  Companies 
and  Qtibai^  will  report  any  potential  or 
existing  conflicts,  of  which  they  become 
aware,  to  the  Board  and  will  be 
obligated  to  assist  the  Board  in  carrying 
out  its  responsibilities  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  it  to  consider  any  issues 
raised.  Tliis  responsibility  includes,  but 
is  not  limited  to,  an  obUgation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obUgations  of  all 
Participating  Insurance  Companies 
investing  in  a  Portfolio  or  Other 
Portfolio  under  their  agreements 
governing  participation  therein,  and 
such  agreements  shall  provide  that  such 
responsibiUties  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  the  disinterested  members  of 
the  Board,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of 
disinterested  members  of  the  Board), 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  irrecondlable 
material  conflict,  up  to  and  including: 
(a)  withdrawing  the  assets  allocable  to 
$ome  or  all  of  the  separate  accoimts 
from  the  Trust  or  any  Portfolio  or  Other 
Portfolio  therein  and  reinvesting  such 
assets  in  a  different  investment  mediimi 
(including  another  Portfolio,  if  any,  of 
the  Trust),  or  submitting  the  question 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate. 


segregating  the  assets  of  any  appropriate 
group  (i.e.,  annuity  contract  owners,  life 
insurance  contract  owners,  or  variable 
contract  owners  of  one  or  more 
participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  accoimt.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
Portfoho  or  Other  Portfolio,  to  withdraw 
its  separate  account's  investment 
therein,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  a  Portfolio  or  Other 
Portfolio  and  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners. 

For  the  purposes  of  condition  (4),  a 
majority  of  disinterested  members  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Trust 
or  Citibank  be  required  to  estabUsh  a 
new  funding  mediiun  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
condition  (4)  to  establish  a  new  funding 
mediimi  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  contract  owners 
materially  affected  by  the  irreconcilable 
material  conflict. 

5.  The  determination  by  the  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
writing  to  all  Participating  Insurance 
Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  each 
Participating  Insurance  Company  will 
vote  shares  of  each  Portfolio  or  Other 
Portfolio  held  in  its  separate  accounts  in 
a  maimer  consistent  with  timely  voting 
instructions  received  fit>m  con^ct 


owners.  Each  Participating  Insurance 
Comp-jiy  also  will  vote  shares  of  each 
Portfolio  and  Other  Portfolio  held  in  its 
separate  accounts  for  which  no  timely 
voting  instructions  from  contract 
owners  are  received,  as  well  as  shares  it 
owns,  in  the  same  proportion  as  those 
shares  for  which  voting  instructions  are 
received.  Each  Participating  Insurance 
Company  shall  be  responsible  for 
assuring  that  each  of  (heir  separate 
accounts  participating  in  a  Portfolio  or 
Other  Portfolio  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  the  Trust  shall  be  a 
contractual  obUgation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Trust. 

7.  Each  PortfoUo  or  Other  Portfolio 
will  notify  aU  Participating  Insurance 
Companies  that  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  PortfoUo  and  Other  PortfoUo  shall 
disclose  in  its  prospectus  that:  (a)  its 
shares  are  offered  to  separate  accounts 
which  fund  both  annuity  and  Ufe 
insurance  contracts  of  both  affiUated 
and  imaffiliated  Participating  Insurance 
Companies;  (b)  because  of  differences  of 
tax  treatment  or  other  considerations, 
the  interests  of  various  contract  owners 
participating  in  the  Trust  might  at  some 
time  be  in  conflict;  and  (c)  the  Board 
will  monitor  the  Trust  for  any  material 
confUcts  and  determine  what  action,  if 
any,  should  be  taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  confUcts. 
and  all  Board  action  with  respect  to 
determining  the  existence  of  a  confUct, 
notifying  Participating  Insurance 
Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  confUct, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  U  and  to  tne  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  reUef 
fit)m  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  then  each  PortfoUo  and  Other 
PortfoUo  and  the  Participating  Insurance 
Companies,  as  appropriate,  shaU  take 
such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-2  and  Rule  6e- 
3(T),  as  amended,  and  Rule  63-3,  as 
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adopted,  to  the  extent  such  rules  are 
applicable. 

10.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Trust),  and  in  particular  the  Trust  either 
will  provide  for  annual  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  of  the  1940  Act  not  to  reqiiire 
such  meetings)  or  comply  with  Section 
16(c)  (although  Applicants  assert  that 
the  Trust  is  not  one  of  the  trusts 
described  in  this  section)  as  well  as  with 
Sections  16(a)  and,  if  and  when 
applicable.  Section  16(b).  Fiuther,  the 
Trust  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  Participating  Insurance 
Companies  and  Citibank,  at  least 
annually  shall  submit  to  the  Board  such 
reports,  materials  or  data  as  the  Board 
may  reasonably  request  so  that  it  may 
fully  carry  out  the  obligations  imposed 
upon  it  by  these  stated  conditions,  and 
said  reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  to  the  Board 
when  it  so  reasonably  requests,  shall  be 
a  contractiial  obligation  of  all 
Participating  Insiuance  Companies 
under  their  agreements  governing 
participation  in  each  Portfolio  or  Other 
Portfolio. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  9S-20O48  Filed  &-14-9S;  8:45  am] 
BNJJNQ  CODE  «10-«1-M 


[Raleaee  Na  3^-46076;  FN*  No.  8R-NA8D- 
96-12] 

Seif-Ragulatory  Organizations; 
National  Associallon  of  Sacuritiaa 
Dealers.  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Advertising  and  Sales  Utsrature  Filing 
and  Review  Requirements  Under  ttie 
Rules  of  Fair  Practice  and  the 
Qovemment  Securttiee  Rulee 

August  9, 1995. 
L  Introduction 

On  May  10, 1995.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Sectirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change^  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")*  and  Rule 
19b-4  theretmder.3  The  rule  change 
amends  Article  m.  Section  35  of  the 
Rules  of  Fair  Practice  and  Section  8  of 
the  Government  Securities  Rules. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  '*  and  by  publication  in  the 
Federal  Register. '  Two  comments  were 
received  in  response  to  the  Conunission 
release,  both  raising  concerns  about  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description 

Under  the  rules  as  amended,  the 
definitions  of  "advertisement"  and 
"sales  literature"  will  include  electronic 
messages.  The  inclusion  of  the  term 
"electronic"  with  regard  to 
advertisements  is  intended  to  apply  to 
commimications  available  to  all 
network  subscribers  including  items 
displayed  over  network  bulletin  boards. 
As  it  applies  to  sales  literature,  the  term 
"electronic"  is  intended  to  apply  to 
messages  sent  directly  to  individuals  or 
targeted  groups.  The  term  "sales 
literature"  also  will  include 
telemarketing  scripts.  Generally,  these 
scripts  are  intended  to  be  read  to 
prospective  and  existing  customers  or 
delivered  electronically  through  a 
telemarketing  service.  They  differ  from 
other  forms  of  telephone  prospecting 
and  customer  contact  in  that  these 
scripts  are  followed  without  variation 
by  the  caller. 


I  The  proposed  rule  change  was  initially 
submitted  on  April  10. 1995,  and  was  amended  on 
May  10, 1995.  prior  to  the  publication  in  the 
Federal  RagMar. 

M5U.S.CS78«(bKl). 

'  17  CFR  240.19b-4. 

*  Sectuities  Exchange  Act  Release  No.  35801 
Qune  2, 1995). 

>  60  FR  30618  (June  9. 1995). 


Further,  the  rules  will  require  that 
advertising  and  sales  literature  be 
approved  internally  by  a  registered 
principal  prior  to  filii^  suc^  materials 
with  the  NASD.  Currently,  the  rules 
only  require  internal  approval  prior  to 
the  use  of  advertising  and  sales 
literature.  Also,  a  registered  principal 
will  no  longer  be  able  to  delegate  his  or 
her  responsibility  regarding  internal 
approval  procedures. 

When  material  must  be  filed  within  a 
specified  time  fieme.  the  rules  will 
require  members  to  provide  the  actual 
or  anticipateddate  of  first  use  or 
publication.  For  example,  a  firm  that 
has  never  filed  material  with  the 
Advertising  Regulation  Department  is 
required  to  file  its  first  advertisement  at 
least  ten  days  prior  to  first  use  and. 
therefore,  under  the  rules  as  amended, 
will  be  required  to  provide  the  actual  or 
anticipated  date  of  first  use. 

The  proposed  rule  chaAge  also  will 
amend  the  scope  of  the  rules  relating  to 
the  use  of  recommendations  by 
members.  The  amendment  will  make 
clear  that  the  price  of  the  security  at  the 
time  the  recommendation  is  made  must 
be  provided  only  when  the 
recommendation  is  for  corporate 
equities. 

in.  Comments 

As  noted  above  the  Commission 
received  two  comment  letters  in 
response  to  the  NASD's  proposed  nde 
change.  The  Investment  Company 
Institute  ("ICI")  expressed  general 
support  for  the  NASD's  initiative,  but 
indicated  a  number  of  concerns  about 
the  proposal.^  First  the  IQ  believes  the 
requirements  that  only  registered 
principals  may  approve  advertising  and 
sales  literature  would  impose 
unnecessary  burdens  on  members.  The 
IQ  believes  legal  or  compliance  officers 
are,  in  most  cases,  more  qualified  to 
handle  the  review  and  approval  of 
advertising  and  sales  literatiire  than  are 
registered  principals.  The  ICI  argues  that 
since  most  legal  or  compliance  officers 
are  not  registered  principals,  members 
will  be  forced  to  register  such  officers  as 
principals,  transfer  review  procedures  to 
less  qualified  principals,  or  allow 
principals  to  rely  on  the  opinions  of  the 
officers.  The  IQ  sees  no  benefit  in 
achieving  such  results.  The  ICI 
recommends  that,  instead  of  disrupting 
an  industry  practice  that  appears  to  be 
working  well,  the  NASD  should  deal 
directly  with  the  problem  firms. 

The  ICI  also  recommends  that  the 
proposal  to  require  materials  to  be 


'  Letter  from  Craig  S.  Tyle,  Vice  President  & 
Senior  Counsel.  Securities  and  Financial 
Regulation.  Investment  Company  Iiutitute.  to 
Jonathan  G.  Katz.  Secretary,  SEC  (June  30. 1995). 
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approved  internally  prior  to  filing  with 
the  NASD  should  be  revised  to  state  that 
the  material  is  submitted  on  a  voluntary 
basis.  The  IQ  is  concerned  that  the  use 
of  the  term  "accountable"  in  the 
Commission's  release  could  be 
construed  as  an  attempt  to  impose 
liability  on  members  based  on  filing 
materials  with  the  NASD. 

Lastly,  the  IQ  is  concerned  that  the 
application  of  the  rules  to  electroiiic 
communications  would  be  inconsistent 
with  the  application  of  the  rules  with 
respect  to  other  forms  of 
communications.  For  example,  the  ICI 
claims  that  if  a  member  sponsors  an 
electronic  bulletin  board,  the  NASD 
proposal  would  not  distinguish  between 
member  advertising  and  other  material 
posted  by  the  public.  The  IQ 
recommends  that  the  definition  of 
"advertisement"  be  revised  to  clarify 
that  messages  posted  by  the  public  on 
member  sponsored  bulletin  boards  are 
not  included  in  the  definition.  Further, 
the  IQ  believes  that  the  definition  of 
"sales  literature"  is  overbroad.  The  IQ 
is  concerned  that  the  definition  would 
include  a  personalized  message  to  a 
particular  individual  and,  instead, 
recommends  limiting  the  definition  to 
form  letters  sent  to  individuals  or 
targeted  groups. 

"fhe  second  commenter  strongly  » 
endorsed  the  comments  made  by  the 
IQ.'  In  particular,  this  commenter  was 
concerned  about  the  proposed 
requirement  relating  to  registered 
principal  approval  of  advertising  and 
sales  literature  and  the  proposed 
inclusion  of  the  word  "electronic"  in 
the  definitions  of  "advertisement"  and 
"sales  literature."" 

The  NASD  responded  to  these 
comments  in  a  letter  dated  July  24, 
1995.*  In  response  to  the  requirement 
that  only  registered  principals  will  be 
able  to  approve  advertising  and  sales 
literatiue,  the  NASD  notes  that  while 
some  luuegistered  legal  or  compliance 
officers  perform  the  review  function 
very  well,  the  expertise  and  skill  among 
the  reviewers  are  inconsistent  on  an 
industry-wide  basis  and  can  result  in 
inisrior  submissioHs  to  the  NASD.  The 
NASD  believes  that  any  burden  imposed 
by  the  rule  will  be  minitnal  The  NASD 
states  that  a  significant  number  of  firms 
have  legal  and  compliance  personnel 
that  are  already  registered  principals. 
Additionally,  the  NASD  states  that 


'  Letter  from  Laun  Chasney,  T.  Rowe  Price 
Aaaociate*.  Inc.  to  Jonathan  G.  Katz.  SecrMary,  SEC 
duly  5. 1995). 

*  U.  Thaae  concerns  already  have  been 
summarised  in  the  context  of  the  KH  leaer  above. 

*  Lener  from  Suzanne  E.  Rotfawell,  Associate 
General  Counsel,  NASD,  to  Mark  P.  Barracca, 
Branch  Chief.  SEC  Quly  24. 1905). 


imder  the  rule  as  propoeed.  such 
pers<xmel  do  not  aeed  to  be  registered 
to  continue  to  review  materials,  as  long 
as  a  registered  principal  approved  the 
material  prior  to  submission.  Moreover, 
the  NASD  argues  that  the  steps 
necessary  to  register  such  personnel, 
which  includes  a  one-time  examination, 
are  not  overly  burdensome.  The  NASD 
believes  the  requirement  that  a 
registered  principal  assume  final 
approval  responsibility  will  help  ensure 
a  satisfactory  level  of  review  is 
conducted  by  all  reviewers.  The  NASD 
concludes  that  the  improvement  of  the 
efficiency  and  quality  of  the  review 
process,  and  the  residting  benefits  to  the 
investing  public,  far  outweigh  the 
burdens  discussed  by  the  commenters. 

The  NASD  also  responded  to  the 
commenters'  concern  that  the 
requirement  regarding  internal  approval 
by  members  prior  to  filing  submissions 
with  the  NASD  could  be  interpreted  as 
an  attempt  to  estabUsh  a  standard  of 
culpability.  In  its  letter,  the  NASD  states 
that  the  rule  is  not  intended  to  attach 
liability  to,  or  establish  a  standard  of 
culpability  for,  prefiled  material. 
Instead,  the  nUe  will  ensure  that 
member  firms'  communications  are  in 
reasonable  compliance  with  relevant 
SEC  and  NASD  rules  prior  to 
submission  to  the  NASD  for  review.  The 
NASD  states  that  this  requirement  is 
consistent  with  SEC  recommendations 
made  pursuant  to  the  Commission's 
inspection  of  the  NASD's  program  for 
reviewing  member  communications 
with  the  public.  Under  the  rule, 
deficient  filings  will  be  returned  and,  if 
a  pattern  of  deficiency  is  discovered,  an 
internal  review  of  member  procedures 
may  be  appropriate. 

Finally,  the  NASD  responded  to  the 
commenters  concerns  regarding  the 
inclusion  of  the  term  "electronic"  in  the 
definitions  of  "advertisement"  and 
"sales  literature."  The  NASD  states  that 
the  definition  of  advertisement  in  the 
proposed  rule  is  not  intended  to  apply 
to  communications  posted  by  members 
of  the  public  on  electronic  bulletin 
boards  sponsored  by  NASD  members. 
The  NASD  claims  that  the  definition  of 
advertisement  has  never  appUed  to 
communications  by  memben  of  the 
general  pubUc.  The  NASD  argues, 
therefcHe,  that  there  is  no  need  to  amend 
the  definition  to  clarify  that  it  does  not 
apply  communications  by  the  general 
public. 

The  NASD  also  claims  that  the 
definition  of  sales  literature  in  the 
proposed  rule  is  not  intended  to  apply 
to  a  personalized  message  sent  to  a 
particular  individual  via  electronic 
mail.  The  NASD  states  that  such 
messages  are  not  treated  as  sales 


literature  but  generally  an  treated  as 
correspondence  under  Article  OX. 
Section  27(d)  of  the  Rules  of  Fair 
Practice.  The  NASD  stresses,  however, 
that  the  definition  of  sales  literature 
does  apply  to  messages  sent  direcUy  to 
targeted  individuals  or  groups. 

IV.  Diecussion 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A{b)(6)  of  tile  Act.^"  Section  15A(b)(6) 
requires,  in  part,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  and  to  protect  the  public  and  the 
pubhc  interest. 

The  proposed  rule  change  applies  to 
member  communication  with  the 
pubUc.  It  will  act  to  clarify  issues 
regarding  advertising  and  sales 
literature,  as  well  as  to  codify  existing 
rule  interpretations  regarding  the  scope 
of  rules  applicable  to  member 
recommendations. 

The  changes  to  the  definitions  of 
"advertisement"  and  "sales  literature" 
will  update  those  terms  in  an  effort  to 
alert  members  of  their  responsibilities 
when  contacting  the  pubUc  via 
electronic  means  or  by  way  of 
telemarketing  scripts.  The  result  should 
be  reduced  confusion  among  membera 
and  a  more  consistent  appfication  of 
NASD  rules. 

The  proposed  changes  to  the  internal 
approval  procedures  will  ensure  an 
adequate  degree  of  expertise  and 
uniformity  in  the  execution  of  sudi 
procedures.  Further,  the  requiremmit 
that  material  be  approved  internally 
prior  to  filing  %vith  the  NASD  %vill 
ensure  that  members  satisfy  their 
existing  compliance  duties.  The 
proposed  amendment  also  will  require 
members  to  include  the  actual  or 
anticipated  date  that  a  particular 
communication  will  be  published 
which  will  enable  the  NASD  to  enforce 
the  existing  rules  regarding  time  tables 
for  filing  certain  communications  mare 
effectively. 

Lastiy,  the  proposal  will  reduce 
member  confusion  by  clarifying  an 
existing  interpretation  with  respect  to 
recommendations  made  by  membera. , 
The  rules  will  be  consistent  with  the 
existing  practice  of  requiring  the  price  at 
the  time  a  recommendstion  is  made  to 


>»15U.S.C§78o-3(b)»). 
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apply  only  to  reconunendations  for 
corpwste  equity  securities. 

All  of  the  changes  noted  above  will 
promote  bimess  and  protect  investors 
and  die  public.  The  changes  will 
provide  members  with  a  greater 
unde^  standing  of  their  responsibilities 
when  conunimicating  with  the  public. 
This,  in  turn,  should  result  in  an 
improved  level  of  compliance  by 
members.  Additionally,  the  NASD  will 
be  in  a  better  positicHi  to  monitor  such 
compliance. 

It  is  therefore  ordered,  pursiiant  to 
SectiOTi  19(bK2)  of  the  Act,  the  proposed 
rule  change  SR-NASD-95-12  be,  and 
hereby  is,  approved. 

For  the  CoiDinission,  by  the  Division  of 
Mariwt  Regulation,  pursuant  to  delegated 
authority.** 

Mvgwat  H.  McFarland, 
Deputy  Secntary. 
(FR  Doc.  95-20152  Filed  a-14-95;  8:45  am] 

coea  MiA-ei-M 


[Release  No.  34-30075;  FUe  No.  SR-PTC- 
95-06] 

Self>Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Rltng  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
Establishing  a  New  Category  for 
Participant  BiglbiUty 

August  9, 1995. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  1, 1995,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-«5-05)  as 
described  in  Items  I  and  n  below,  which 
Items  have  been  prepared  primarily  by 
PTC  The  Corajnissicm  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self>Regalatory  (^anization's 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  new  category  for  participant  eligibility 
for  federally  chartered  corporations 
engaged  in  the  purchase  and/or 
securitization  of  mortgage-related  assets. 


n.  Setf-Rquietory  OrgantxatioB's 
Statenant  of  the  Purpose  ol,  and 
SUtotety  Basis  fiMr,  Um  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  I^TC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  FV  below.  Summaries  of  the 
most  significant  aspects  of  such 
statements  are  set  forth  in  sections  A,  B, 
and  C  below.2 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

Baciigroimd 

PTC  was  established  as  a  depository 
to  facilitate  the  prompt  and  acciuate 
clearance  and  settlement  of  transactions 
in  mortgage-baclied  securities. 
Participation  criteria  was  established  in 
accordance  with  the  requirements  of  the 
Act  and  to  allow  appropriate  eligible 
institutions  to  become  participants. 
Article  IV,  Rule  1,  Section  1  of  PTC's 
rules  lists  the  entities  that  are  eligible  to 
becrane  participants  and  includes 
"firms  in  such  other  categories  as  the 
Corporation  (PTC)  from  time  to  time 
may  determine."  These  entities  must 
satisfy  the  financial  criteria  set  forth  in 
Article  IV,  Rule  1,  Section  3  which 
states  that  entities  in  categories 
established  by  PTC  "shall  maintain 
equity  capital  or  regulatory  capital  in  at 
least  equivalent  amoimts  *  *  *"  as 
other  established  categories  of 
participants. 

Proposed  Category  of  Eligibility 

The  Federal  Nati<mal  Mortgage 
Association  ("FNMA")  is  currently  a 
limited  purpoee  pacticipuit  and  holds  a 
face  amount  of  $100  billion  of  securities 
in  its  limited  purpose  accoimt  at  PTC. 
A  limited  piupose  participant,  however, 
cannot  receive  deliveries  against 
payment  through  PTC.  FNMA  therefore 
has  sought  to  become  a  full  purpose 
participant  in  PTC. 

To  facilitate  the  additim  of  FNMA 
and  similar  entities,  such  as  the  Federal 
iiome  Loan  Mortgage  Corporation 
("FHLMC")  and  the  Federal 
Agricviltural  Mortgage  Corporation 
("Farmer  Mac"),  as  full  purpose 
participants,  PTC  is  seeking  to  establish 
a  new  category  of  participants.  ^  The 
new  category  designaticm  would  be 


"fsderally  chartered  oorporatioBS 
engaged  in  the  purchase  taid/or 
securitizaticHi  ol  mortgage-related 
assets." 

PTC  proposes  that  applicants  in  the 
new  category  be  required  to  have  equity 
capital  of  at  least  $100  million.  This 
amount  is  equivalent  to  the  most 
stringent  equity  and  regulatory  capital 
standards  required  by  ITTC  in  other 
established  participant  categories.* 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  *  and  the  rules 
and  regulations  thereunder  in  that  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  provides  for  the 
safeguarding  of  seciuities  and  funds  in 
PTC's  custody  or  control  or  for  which 
PTC  is  responsiUe. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  OMrapetition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

PTC  has  neither  soUdted  nor  received 
comments  on  this  proposed  rule  change. 

HI.  Date  of  Effectiveness  of  tlie 
Pn^Msed  Rule  Qiange  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  acciu«te  clearance  and 
settlement  of  seciuities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  beUeves 
that  the  addition  of  FNMA  and  similar 
entities  as  full  purpose  participants  is 
consistent  with  these  obligations.  As 
full  purpose  participants  these  entities 
will  be  able  to  receive  deliveries  against 
payment  through  PTC,  which  as  limited 
purpose  participants  they  cannot  do. 
This  should  allow  entities  such  as 
FNMA  and  other  federally  chartered 
corporations  whose  transactions 
represent  a  substantial  portion  of  the 
mortgage-backed  seciuities  market  to 
conduct  their  purchase  and 


"  17  CFR  200.30-3(aXl2). 
>  IS  U.S.C  S  7a«(bMl)  (IMS). 


2The  Canuniaaion  has  modified  the  text  of  the 
gummaries  ptepaied  by  PTC 

'FHLMC  and  Fanner  Mec  are  not  cutrantly 
seeking  to  becone  full  purpose  participanta  in  PTC. 


*  Article  IV.  Rule  1,  Section  3  of  PTC's  rules 
requires  that  bank  applicants  for  full  purpose 
participation  shall  maintain  equity  capital, 
determined  in  accordance  with  generally  acceptable 
accounting  principles,  of  at  leest  $100  million. 

» 15  U.S.C  S  78q-l  (b)(3)(F)  (1988). 

•  15  U.S.C  S  78q-l(b)(3)(F)  (1988). 
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securitization  processes  more 
efficiently. 

In  addition,  applicants  in  the  new 
category  must  satisfy  financial  criteria 
equivalent  to  the  most  stringent  equity 
and  regulatory  capital  standards 
required  by  I*TC  in  other  established 
participant  categories.  By  requiring 
substantial  capitalization,  PTC  protects 
itself  and  other  ]}articipants  fi'om 
additional  risk. 

PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  such  good  cause 
because  FNMA  and  other  similar 
entities  are  substantially  similar  to  other 
PTC  full  purpose  participants.  They  are 
financial  institutions  engaged  in 
activities  which  are  similar  or 
comparable  to  the  activities  of  other 
participants.  Because  FNMA  and  similar 
entities  are  institutions  whose 
transactions  represent  a  substantial 
portion  of  the  mortgage-backed 
seciuities  market,  it  is  in  the  public 
interest  to  provide  the  most  efficient 
method  of  processing  for  these  products 
as  expediently  as  possible.  The  staff  of 
the  Board  of  (^vernors  of  the  Federal 
Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated 
approval.' 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies' of  such 
filing  will  also  be  available  for 
ins{>ection  and  copjring  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-95-05  and 


should  be  submitted  by  September  5, 
1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-95-05)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20153  Filed  »-14-95;  8:45  am] 
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[Release  No.  34-36006;  File  Nos.  SR-MCC- 
94-01  and  SR-MSTC-e5-04] 

Self-Regulatory  Organizations; 
Midwest  Claaring  Corporation  and 
Midwest  Securities  Trust  Company; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Indemnification  of 
Committee  Memt>er8 

August  7, 1995. 

On  February  8,  1995,  and  on  February 
14, 1995,  the  Midwest  Clearing 
(Dorporation  ("MCC")  and  the  Midwest 
Securities  Trust  Company  ("MSTC"). 
respectively,  filed  proposed  rule 
changes  (File  Nos.  SR-MCC-95-01  and 
SR-MSTC-95-04)  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposed 
rule  changes  appeared  in  the  Federal 
Register  on  April  13, 1995.^  No 
comments  on  the  proposals  have  been 
received  by  the  Conunission. 

I.  Description  of  the  Proposals 

The  rule  changes  amended  MCC's  and 
MSTC's  mandatory  indemnifications 
requirements,  which  are  forth  in  Article 
6,  Section  6.1  of  MCC's  By-Laws  and  in 
Article  VI,  Section  1  of  MSTC's  By- 
Laws.  Pursuant  to  the  amendments, 
MCC  and  MSTC  shall  indemnify  to  the 
fullest  extent  permitted  by  the  General 
Corporation  Law  of  Delaware  ^  and  the 
Business  (Corporation  Act  of  the  State  of 
Illinois,*  resi>ectfully,  any  person  who 
was  or  who  is  threatened  to  be  made  a 
party  to  any  threatened,  pending,  or 
completed  action,  suit,  or  pr(x:eeding, 
whether  civil,  criminal,  administrative, 
or  investigative  by  reason  of  the  fact  that 
the  person  is  or  was  a  member  of  a 


committee  of  MCC  or  MSTC  or  is  or  was 
serving  at  MCC's  or  MSTC's  request  as 
a  member  of  a  committee  of  another 
corporation,  partnership,  joint  venture, 
trust,  or  other  enterprise.  The  rule 
changes  provide  members  of  MCC's  and 
MSTC's  committees,  including  members 
of  their  Risk  Assessment  Committees,^ 
with  the  same  indemnification  that 
previously  has  been  provided  only  to 
MCC's  and  MSTC's  officers  and 
directors. 

n.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  particularly  with  Section  17A  of  the 
Act.e  Section  17A(b)(3)(H)  of  the  Act' 
requires  that  the  rules  of  a  clearing 
agency  provide  fair  disciplinary 
procedures  with  respect  to  the 
disciplining  of  participants,  the  denial 
of  participation,  and  the  prohibition  or 
limitation  by  the  clearing  agency  of  any 
person  regarding  access  to  its  services. 
Under  the  rules  of  MCC  and  MSTC, 
much  of  the  determinations  involved  in 
such  decisions  has  been  delegated  to     "^ 
committees,  especially  to  the  two  Risk 
Management  Committees. 

The  Commission  believes  that  by 
affording  appropriate  protections  to 
committee  members,  MCC  and  MSTC 
will  remove  impediments  to  attracting 
competent  persons  to  serve  on  their 
committees,  including  the  two  Risk 
Assessment  Committees.  Accordingly, 
the  (Dommission  believes  that  these  rule 
changes  will,  among  other  things,  help 
MCX;  and  MSTC  to  provide  fair 
procediu«s,  as  required  under  the  Act, 
with  respect  to  the  disciplining  of  their 
participants,  the  denial  of  participation 
to  persons  seeking  participation  in  MCC 
or  MSTC,  and  the  prohibition  or 
limitation  of  services  to  persons  seeking 
access  to  MCC  or  MSTC. 

m.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposals 
are  consistent  with  the  requirements  of 
the  Act,  and  particularly  with  Section 
17A  of  the  Act  and  the  rules  and 
regulations  thereimder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 


'Telephone  conversation  between  William  R. 
Stanley,  Board  of  Governors  of  the  Federal  Reserve 
System,  and  Ari  Burstein,  Division  of  market 
Regulation.  Commisaion  (August  7. 1995). 


•  17  CFR  200.3O-3(a)(U)  (1904). 
» 15  U.S.C  $  78s(b)(l)  (1988). 

>  Securities  Exchange  Act  Release  No.  35569 
(April  5,  1995),  60  FR  18864. 

>  MOC  is  incorporated  under  the  laws  of  the  State 
of  Delanrare. 

*  MSTC  is  incorporated  under  the  laws  of  the 
State  of  Illinois. 


>  Under  MCC's  and  MSTCTs  rules,  their  Risk 
Assessment  Committees  have  substantial  authority. 
This  includes,  among  other  things,  the  authority  to 
determine:  (IJ  whether  a  participant  that  has  Uled 
to  make  timely  payment  to  MCC  or  MSTC  should 
continue  as  a  participant.  (2)  whether  a  participant 
has  been  responsible  for  fraudulent  or  dishonest 
conduct,  and  (3)  whether  a  participant  poses  a 
financial  risk  to  MCC  or  MSTC. 

•l5U.S.C§78q-l(196«). 

'  15  U.S.C  §  78q-l(bK3)(H)  (1988). 

•15  U.S.C  $78a(b)(2)  (1988). 
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above-mentioned  proposed  rule  changes 
(File  Nos.  SR-MCC-95-01  and  SR- 
MSTC-95-04)  be.  and  hereby  are. 
approved. 

For  the  Commission,  by  the  Divi^n  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc  95-20154  Filed  8-14-95;  8:45  am) 
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[Retaase  No.  34-36077;  File  No.  SR-NASD- 
95-^ 

S6lf>Regulatory  Organixations;  Order 
Approving  Propoaed  Rule  Change  by 
National  Aaaoclatlon  of  Securttles 
Dealers,  Inc.,  Regarding  Trading  in 
Anticipation  of  the  Issuance  of  a 
Reeearch  Report 

August  9. 1995. 

On  May  25, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  a 
proposed  rule  change  with  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.2  The  proposed  rule 
change  amends  Article  m.  Section  1  of 
the  NASD  Rules  of  Fair  Practice  3  by 
adding  a  new  Interpretation  prohibiting 
purposeful  trading  that  affects  a  member 
firm's  inventory  position  in  a  given 
secvirity  prior  to  the  firm's  issuance  of 
a  research  report  in  that  same  seciuity 
("Interpretation"). 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  initially  filed,  was  provided 
by  issuance  of  a  Commission  release 
(Seciuities  Exchange  Release  No.  35877. 
June  21. 1995)  and  by  publication  in  the 
Federal  Register  (60  FR  33444,  June  28. 
1995).  Two  comment  letters  were 
received."*  This  order  approves  the 
proposed  rule  change. 

L  Introduction 

Certain  broker-dealers  that  have 
research  departments  may  prepare 
research  reports  for  customers  with 
respect  to  certain  identified  seouities.  A 
research  report  may  advise  customers  to 


•17  CFR  20O.3O-3(a)(12)  (1994). 

>  15  U.S.C$  788(b)(1). 

»17CFR240.19b-4. 

>AMSD  Manual,  Rules  of  Fair  Piactica,  Art.  ID, 
S«:.1(CCH)  12151. 

*  See  Letter  from  Brian  C.  Underwood.  Vice 
President-Director  of  Compliance,  A.G.  Edwards  & 
Sons,  Inc.  ("A.G.  Edwards"),  to  Jonathan  G.  Katz, 
Secretary,  SEC  dated  )uly  IB,  1995  ("A.G.  Edwards 
Letter");  and  Letter  from  Joseph  McLaughlin  Esq.  , 
Brown  ft  Wood,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  July  21, 1995  ("Brown  ft  Wood  Letter"). 


buy  or  sell  the  security  that  is  the 
subject  of  that  report. 

Certain  of  these  broker-dealers  may 
LitBDtionally  establish  a  proprietary 
position  in  die  security  that  is  to  be  the 
subject  of  a  report  in  anticipation  of 
meeting  expected  customer  demand  in 
response  to  the  research  report.  A 
broker-dealer  that  intends  to  issue  a 
positive  research  report  may  accumulate 
stock  before  issuing  the  research  report. 
Once  it  issues  the  research  report,  it 
would  then  commence  solicitation  of 
orders,  expecting  to  fill  customers 
orders  from  the  inventory  position  it  has 
accumulated. 

In  1991,  the  New  York  Stock 
Exchange  ("NYSE"),  in  NYSE 
Information  Memo  91-8.  issued  a  policy 
statement  regarding  stock 
accumulations  by  a  NYSE  member 
organization  in  advance  of  that 
member's  issuance  of  research  reports. 
NYSE  Information  Memo  91-8  stated 
that  an  NYSE  member  organization 
would  engage  in  conduct  inconsistent 
with  just  and  equitable  principles  of 
trade  if  it  purposefully  acquired  a 
position  in  an  NYSE-Hsted  security  in 
contemplation  of  its  issuance  of  a 
favorable  research  report. 

n.  Description  and  Scope  of  the 
Proposed  Rule  Change 

In  1994  the  NASD  solicited  member 
comment  on  developing  a  formal  policy 
deeming  trading  in  anticipation  of  a 
research  report  to  be  a  violation  of 
Article  HI.  Section  1  of  the  NASD  Rules 
of  Fair  Practice.  Purposeful  inventory 
adjustments  made  in  anticipation  of 
custraner  trading  activity  as  a  residt  of 
the  firm's  research  report  could  appear 
to.  and  at  times  would,  conflict  with  the 
firm's  fiduciary  duties  toward  its 
customers.  Therefore,  the  Interpretation 
approved  today  provides  that  an  NASD 
member  will  violate  just  and  equitable 
principles  of  trade  if  it  purposefully 
adjusts  its  inventory  position  in  a 
Nasdaq  security,  in  an  exchange  listed 
security  that  is  traded  in  the  third 
market,  or  in  a  derivative  product  of  any 
such  security  in  anticipation  of  the 
issuance  of  a  research  report  in  that 
security.  Such  purposeful  activity  can 
create  an  appearance  of  impropriety  that 
harms  the  perception  of  the  marketplace 
and  could  cause  a  loss  of  investor 
confidence. 

The  Interpretation  approved  today  is 
intended  to  enhance  the  overall 
perception  of  Nasdaq  and  the  third 
market  and  encourage  investors  to 
participate  in  those  markets,  thereby 
promoting  liquidity.  The  Interpretation 
also  is  intended  to  be  consistent  with 
the  policy  found  in  NYSE  Information 
Memo  91-8.  thereby  promoting 


consistency  among  self-regulatory 
organizations  and  helping  to  alleviate 
compliance  burdens  for  member  firms 
that  operate  in  multiple  markets. 
However,  unlike  NYSE  Information 
Memo  91-8,  the  Interpretation  also 
provides  that  a  member  firm  will  violate 
just  and  equitable  principles  of  trade  if 
it  purposefully  decreases  or  liquidates 
its  position  in  a  security  because  it  was 
about  to  issue  a  negative  research  report. 

The  Interpretation  applies  to  third 
market  trading  in  listed  securities  that 
are  the  subject  of  a  firm's  research  report 
as  well  as  to  Nasdaq  securities.  The 
Interpretation  covers  third  market 
trading  because  there  could  be  a 
significant  gap  in  customer  protection 
rules  on  exchange-listed  securities 
traded  in  the  third  market  absent  the 
inclusion  of  those  securities. 

Finally,  the  Interpretation  prohibits  a 
member  firm  from  attempting  to  do 
indirectly  what  it  is  not  permitted  to  do 
directly.  For  example,  a  member  firm 
may  trade  in  options  on  an  underlying 
security  that  is  to  be  the  subject  of  a 
research  report  in  order  to  do  by  means 
of  an  economically  equivalent 
transaction  that  which  it  would 
otherwise  be  prohibited  from  doing. 

TTierefore.  me  Interpretation  pronibits 
a  member  firm  fiom  purposefully 
establishing,  increasing,  decreasing  or 
liquidating  a  derivative  security 
position  in  anticipation  of  the  firm's 
issuance  of  a  research  report  on  the 
security  underlying  the  derivative 
position. 

The  Interpretation  specifically  notes 
that  it  is  intended  to  apply  to  situations 
in  which  the  member  firm 
"purposefully"  alters  its  inventory 
position  in  anticipation  of  the  issuance 
of  a  favorable  or  imfavorable  research 
report  in  anticipation  of  meeting 
expected  customer  demand  in  response 
to  the  research  report.  The 
Interpretation  is  not  intended  to  halt  all 
of  a  firm's  trading  activity  in  that 
seciuity.  Even  if  the  trading  desk  knows 
of  a  forthcoming  research  report  on  a 
particular  security,  it  may  continue  to 
trade  with  its  retail  customers  or  with 
other  broker-dealers  if  such  trading 
arises  from  imsolicited  order  flow.  The 
Interpretation  also  does  not  apply  to 
situations  where  the  firm  conducts 
research  solely  for  in-house  use  and 
such  research  is  not  made  available  for 
external  distribution. 

In  addition,  the  Interpretation 
encourages  but  does  not  require  firms  to 
establish  information  barriers  (also 
known  as  Chinese  Wall  procedures  or 
Chinese  Walls)  to  control  the  flow  of 
information  between  their  researc:h  and 
trading  departments.  Information 
barriers  are  risk  management  controls 
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adopted  by  securities  firms  between 
different  departments  of  firms  to 
enhance  the  likelihood  that  knowledge 
of  upcoming  events  will  be  isolated 
vrithin  a  single  group  and  not  disclosed 
to  other  groups  that  might  trade  on  or 
otherwise  benefit  from  the  infonnatian. 
Because  many  firms  today  already  use 
informatian  barriers  betvraen  the 
research  and  trading  departments  of 
their  firms,  the  Interpretation 
mcoiuages  the  use  of  information 
barriers  as  the  preferred  method  of 
complying  with  the  Interpretation.  If  a 
member  determines  not  to  implement 
information  barriers,  it  would  carry  the 
significantly  greater  burden  of  proving 
that  stock  accumtdations  or  liquidations 
prior  to  the  issuance  of  a  research  report 
had  not  been  purposeful  if  an  NASD 
investigation  into  the  firm's  buying  or 
selling  activity  were  initiated. 

m.  Summary  of  Comments 

Two  commenters  objected  to  the 
Interpretation.  A.G.  Edwards  stated  that 
the  Interpretation  would  adversely 
affect  retail  customers  of  a  firm  with  an 
active  research  department  A.G. 
Edwards  suggested  that  the 
Interpretation  would  prevent  a  firm 
from  accumulating  stock  to  satisfy 
expected  customer  demand  once  it 
issued  a  fevorable  research  report.  The 
A.G.  Edwards  Letter  stated  that  a  firm 
woidd  need  to  use  outside  dealers  in 
order  to  meet  client  demand  for  the 
security  once  the  research  report  was 
issued.  This,  in  turn,  would  cause  the 
price  of  the  security  to  rise,  which 
would  mean  that  retail  orders  would  go 
unfilled  or  woidd  be  executed  only  at  a 
price  above  the  price  at  which  the 
security  was  trading  before  the  report 
was  issued. 

A.G.  Edwards  claimed  that  the 
Interpretation  woidd  discourage  small 
issuers  from  issuing  their  securities 
because  the  Interpretation,  if  adopted, 
woidd  discourage  firms  from  initiating 
coverage  of  their  securities.  It  also 
claimed  that  the  Interpretation  is  flawed 
because  it  does  not  similarly  prohibit 
firms  from  adjusting  their  inventory 
when  conducting  research  not  available 
for  external  distribution.  A.G.  Edwards 
suggested  prohibiting  firms  fiom 
accumulating  securities  for  a  specified 
period  in  advance  of  the  issuance  of  a 
favorable  research  report  concerning  the 
issuer  of  those  securities,  or  requiring 
firms  to  sell  accumidated  securities  to 
customers  at  a  price  based  on  the  firm's 
average  cost. 

Brown  &  Wood  also  objected  to  the 
Interpretation.  The  Brown  &  Wood 
Latter  stated  that  the  Interpretation 
could  not  be  intended  to  protect 
customers  because  it  would  apply  not 


^  only  to  trading  with  a  firm's  own 
customers  but  to  any  trading  with  any 
person.  The  Brown  k  Wood  Letter  stated 
that  the  Interpretatioii  would  discourage 
firms  frtHn  mAinta<ning  research  sta&, 
would  encourage  firms  not  to  distribute 
research  to  their  customers,  would 
encourage  other  firms  not  to  TnwintAin 
research  sta&  and  would  cause  firms  to 
transfer  the  value  of  their  research 
wdthout  compensation. 

The  Commission  does  not  believe  *>*«♦ 
the  objections  raised  by  these 
commenters  warrant  disapproval  of  the 
Interpretation.  The  Commission  notes 
that  trading  ahead  of  research  reports 
raises  questions  about  the  motivation  of 
the  firm  in  issuing  the  research  report 
and  about  the  quality  of  information 
within  the  research  report.  In  this 
regard,  the  Commission  notes  that  a  firm 
preparing  a  research  report  concerning  a 
security  solely  for  "in-house"  use 
cannot  expect  the  repot  to  affect  public 
demand  for  the  security;  hence,  such 
reports  do  not  raise  the  same  "trading 
ahead"  concerns  as  do  reports  prepared 
for  public  investors. 

Furthermore,  the  Commission  does 
not  believe  that  the  prior  acciunulation 
of  a  security  that  is  to  be  the  subject  of 
a  fevorable  research  report  affacts  the 
level  of  investor  demand  for  that 
security;  therefore,  the  Commission 
does  not  beUeve  that  the  Interpretation 
will  cause  firm  customers  to  pay  higher 
prices  for  the  securities  that  are  the 
subject  of  research  reports  than  they 
would  pay  if  firms  coidd  trade  ahead  of 
research  reports. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act  in  that  the 
proposed  nUe  change  will  increase 
investor  confidence  in  the  integrity  of 
research  reports,  thereby  protecting 
investors  and  the  pubUc  interest. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act.  that  die 
proposed  rule  change  SR-NASD-95-28 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Seciettuy. 

(FR  Doc.  95-20155  Filed  8-14-95;  8:45  am) 
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SaK-Rsgutotory  Orfanlzattons; 
Amartean  Stock  Exchanfla.  Inc^  and 
Chicago  Board  Opdona  Exchange, 
Inc^  Order  Approving  Propoaed  Rula 
Changaa  RoMng  to  tha  Liating  and 
Trading  of  Warrants  on  the  Deiitochar 
Aldianlndax  C'DAX  Index") 

August  9. 1995. 
L  iDtrodnctiao 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")»  and  Rule  19b-4  diereunder.* 
on  December  5, 1994,  the  American 
Stock  Exchange.  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  and  on 
January  5, 1995,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE")  filed 
with  the  Commission,  proposed  rule 
changes  to  list  and  trade  warrants  on  the 
Deutscher  Aktienindex  ("DAX  Index"  or 
"Index").  The  Amex  and  die  CBOE  are 
collectively  referred  to  herein  as  the 
"Exchanges."  Notices  of  the  proposals 
appeared  in  the  Federal  Kegbter  on 
January  26, 1994. ^  The  Commission 
received  three  comment  letters 
concerning  the  proposed  rule  changes.* 
This  order  approves  the  Amex  and  the 
CBOE  proposals. 

n.  Description  of  the  Preposak 

The  Amex  and  the  CBOE  propose  to 
list  index  warrants  based  on  the  DAX 
Index. 

A.  Composition  and  Maintenance  of  the 
Index 

The  DAX  Index  is  a  capitalization- 
weighted  index  of  30  German  equity 
securities  listed  on  the  Frankfurt  Stock 
Exchange  ("FSE").  The  capitalization  of 
a  particular  stock  in  the  Index  is 


'15U.S.C878s(b)(l)(1968). 

» 17  CFR  240.19b-4  (1994). 

>  See  Securities  Exchange  Act  Release  Nos.  35249 
(January  19,  1995).  60  FR  5236  (notice  of  File  No. 
SR-Amex-04-55).  and  35247  (January  16,  1995).  60 
FR  5233  (notice  of  File  No.  SR-CBOE-9S-«l). 

*  All  three  letters  were  submitted  on  behalf  of  the 
Deutsche  Borse  AG,  the  Frankfurt  Stock  Exchange 
("FSE"),  and  the  Deutsche  Terminborse  C'DTB"). 
The  Deutsche  Borse  AG  is  a  holding  company 
formed  in  1993  for  the  purpose  of,  among  other 
things,  assuming  ownership  and  control  of  the  FSE 
and  the  DTB.  See  Letter  horn  Lawrence  Hunt,  Jr., 
Sidley  ft  Austin,  to  Margaret  McFarland,  Deputy 
Security,  Commission,  dated  March  21, 1995 
(commenting  on  File  No.  SR-Amex-94-5S),  and 
letter  from  Lawrence  Hunt,  Jr.,  Sidley  ft  Austin,  to 
Maiigaret  McFarland,  Deputy  Secretary, 
Commission,  dated  March  21.  1995,  (collectively, 
"Comment  Letters").  The  commenters  subsequently 
submitted  a  follow-up  statement  to  the  Comment 
Letters.  See  Letter  from  Lawrence  Hunt.  Jr..  Sidley 
ft  Austin,  to  Margaret  McFarland,  Deputy  Secretary, 
Commission,  dated  July  19, 1995  ("July  19  Letter"). 


42206 


Fedmd  Ragistor  /  Voh  60,  No.  157  /  Tuesday.  August  15,  1995  /  Notices 


calculated  fay  multiplying  its  listed 
capital'  by  the  price  of  the  conunon 
stock  [or  if  the  conunon  stock  is  not 
listed,  the  prefened  stock)  and  a 
multiplier  detanmaed  by  the  FSE.  The 
stocks  included  in  the  DAX  Index  are 
among  the  largest  German  corporations, 
whose  shares  are  among  the  most 
actively  traded  of  German  issuers.  The 
Index  is  composed  of  securities 
representing  more  than  ten  broad 
industry  groups,  including  chemicals, 
automobile  manu&ctiuers,  banks,  and 
insurance  companies.^ 

The  Index  had  a  closing  value  of 
2,184.33  on  July  20, 1995.  As  of 
December  2, 1994,  the  30  stocks 
comprising  the  Index  ranged  in 
individual  market  capitalizations  from  a 
low  of  approximately  DM  1.17  billion 
(US.  $841.73  million)'  to  a  high  of 
approximately  DM  50.59  billion  (U.S. 
$36.40  bilUon)  with  a  mean 
capitalization  of  DM  13.88  billion  (U.S. 
$9.99  billion).  Also  as  of  that  date,  the 
five  largest  stocks  in  the  Index 
accounted  for  approximately  43.69%  of 
the  total  weight  of  the  Index  with  no 
single  security  accoimting  for  more  than 
12.15%ofthe  weight  of  the  Index. 
Average  daily  trading  volume  in  the 
components  of  the  Index  for  the  period 
from  June  1, 1994,  through  November 
30, 1994,  ranged  from  a  low  of  59,408 
shares  to  a  high  of  1,042,280  shares, 
with  an  average  daily  trading  volume  for 
an  Index  component  during  that  period 
of  338,449  shares. 

B.  Calculation  and  Dissemination  of  the 
Index  Value 

The  value  of  the  DAX  Index  is 
calculated  every  minute  by  the  FSE 
from  10:30  a.m.  to  1:30  p.m.,  Frankfurt 
time  (4:30  a.m.  to  7:30  a.m.  Eastern 
time),  based  on  last  sale  prices  of  the 
component  stcJbks.  The  value  of  the 
Index  is  disseminated  over  Reuters 
News  Service,  among  others.  The  value 
of  the  Index,  however,  is  not 
disseminated  by  the  FSE  until  opening 


s  Listed  capital  for  a  component  security  is 
determined  based  on  an  iuuer's  preferred  and 
common  (hares  registered  for  trading  on  the  FSE. 
This  is  different  from  domestic  capitalization- 
weighted  indexes,  such  as  the  SIlP  500  Index,  the 
values  of  which  are  calculated  based  only  on  the 
shares  of  the  issuer's  common  stock. 

•The  components  of  the  Index  are:  AUianz  AG 
Holdings;  BASF  AG:  Bayer  AG;  Bayer  Hypo/Wech; 
BMW;  Bayer  Vareinsbonk  AG;  Commar^iank  AG: 
Ccmtioental  AG;  Daimler-Benz  AG:  Deutsche 
Babcock  AG;  Deutsche  Bank  AG;  Degussa  AG; 
Dnadnar  Bank  AG;  Henkel  KGAA-Pfd;  Hoechst  AG; 
KarsUdt  AG;  Kaufhof  Holdings  AG:  Lufthansa  AG; 
Unde  AG:  Man  AG;  Metallgesellschait; 
Mannesmann  AG:  Prausaag  AG;  RWE  AG;  Schering 
AG;  Siemens  AG;  Tfayssen  AG;  Veba  AG;  Viag  AG: 
and  Volkswagen  AG. 

'  Baaed  on  a  current  German  markAJ.S.  dollar 
exchange  rate  of  approximately  UM  1.39/U.S.  SI. 


prices  are  available  for  at  least  15 
components  of  the  Index  representing  at 
least  70%  of  the  capitalization  of  the 
Index.  Thereaftw,  M^th  respect  to  any 
stock  that  has  not  yet  opened  for 
trading,  the  Index  value  is  calculated 
using  the  previous  day's  closing  price 
for  .those  components. 

In  order  to  maintain  continuity  of  the 
value  of  the  Index,  the  FSE  adjusts  the 
Index  to  reflect  certain  events  relating  to 
the  component  stocks.  For  example,  the 
FSE  adjusts  the  Index  value  to  reflect 
cash  dividends  paid  on  the  component 
securities.^  An  adjustment  is  also 
applied  by  the  FSE  whenever  a    / 
company  issues  new  shares  fm  wnich 
the  shareholders  have  preemptive 
rights,  or  when  other  intra-year  events, 
such  as  mergers  and  spino^,  occur. 

The  num^r  of  Usted  shares  of  each 
stock  used  in  the  calculation  of  the 
value  of  the  Index  is  updated  by  the  FSE 
Annually  in  September.  At  that  time,  the 
adjustment  factors  mentioned  above, 
which  reflect  the  dividend  payments 
and/or  intra-year  adjustments,  are  re- 
scaled  to  one,  with  an  additional 
adjustment  made  to  maintain  continuity 
in  the  value  of  the  Index. 

In  addition,  the  composition  of  the 
Index  is  reviewed  periodically  by  the 
FSE.  It  is  the  FSE's  policy  not  to  alter 
the  composition  of  the  DAX  Index 
unless  a  stock  ceases  to  meet  the  criteria 
that  initially  were  the  basis  for 
including  the  stock  in  the  Index 
Replacements  are  usually  made  from  a 
list  of  substitute  stocks.  If  it  is  not 
possible  to  substitute  a  stock  from  the 
same  industry  group,  a  stock  from 
another  industry  may  be  substituted. 

C.  Index  Warrant  Trading 

.  The  Amex  proposes  to  list  DAX  Index 
warrants  piusuant  to  Section  106  of  the 
Amex  Company  Guide  ("Guide"). 
Under  Amex's  rules,  the  Amex  may 
approve  for  listing  warrants  on 
established  foreign  and  domestic  market 
indexes.  The  CBOE  has  similar 
authority  to  list  warrants  on  foreign 
indexes  pursuant  to  CBOE  Rule  31.5(E). 

The  Amex  and  the  CBOE  represent 
that  Index  warrant  issues  will  conform 
to  the  index  listing  guidelines  contained 
in  Section  106  of  the  Guide  and  CBOE 
Rule  31.5(E).  respectively.  Specifically, 
the  listing  guidelines  of  the  Exchanges 
require  that:  (1)  issuers  of  DAX  Index 
warrants  will  be  have  assets  in  excess  of 


$100,000,000  and  otherwise 
substantially  exceed  the  Exchanges'  size 
and  earnings  requirements;  ^  (2)  the 
twm  of  warrants  will  be  for  a  period 
ranging  frfun  one  to  five  years  from  the 
date  of  issuance;  and  (3)  the  minimum 
public  distribution  of  such  issues  will 
be  1,000,000  warrants,  Math  as 
minimum  of  400  public  holders,  and  a 
minimum  aggregate  market  value  of 
$4,000,000. 

The  Exchanges  will  apply  the  same 
margin  treatment  for  the  purchase  of 
Index  warrants  as  they  require  for  listed 
options.^" 

The  proposed  Index  warrants  will  be 
direct  obligations  of  their  issuers  subject 
to  cash-settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e.,  American-style)  or  exercisable  only 
immediately  prior  to  their  expiration 
date  [i.e.,  Eiut)pe-style).  Upon  exercise, 
the  holder  of  an  Index  warrant 
structured  as  a  "put"  will  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  DAX  Index  has  declined  below 
a  cash  settlement  value  specified  at  the 
time  of  issuance.  Conversely,  upon 
exercise,  holders  of  an  Index  warrant 
structiued  as  a  "call"  will  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  DAX  Index  has  increased  above 
a  cash  settlement  value  specified  at  the 
time  of  issuance.  Index  warrants  that  are 
"out-of-the-money"  at  the  time  of 
expiration  will  expire  worthless. 

Because  index  warrants  are  derivative 
in  nature  and  closely  resemble  index 
options,  the  Exchanges  will  also  require 
that  DAX  Index  warrants  be  sold  only  to 
customers  whose  accounts  have  been 
approved  for  options  trading.''  Second, 
the  Exchanges'  options  suitability 
standards  will  apply  to 
recommendations  in  Index  warrants.*' 
Third,  the  exchanges'  rules  regarding 
discretionary  orders  will  also  apply  to 
transactions  in  Index  warrants.*' 

Prior  to  the  commencement  of  trading 
of  Index  warrants,  the  Exchanges  will 
distribute  circulars  to  their  members 
calling  attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Index  warrants. 


*  The  FSE  makes  this  adjustment  because  German 
companies  usually  pay  their  dividends  only  once 
per  year  (generally  in  June  or  luly).  If  not  adjusted, 
the  annual  dividend  payment  would  result  in  a 
significant  drop  in  the  value  of  the  Index  at  the  time 
when  the  dividends  are  paid.  As  a  result,  the  FSE 
calculates  the  dividend  adjustment  such  that  share 
prices  reflect  full  dividend  reinvestmenL 


•See  Amex  Guide  Section  101  and  CBOE  Rule 
31 .5  A. 

"■Telephone  conversation  between  Claire 
McGrath,  Managing  Director  and  Special  Counsel, 
Derivative  Securities,  Amex.  and  Brad  Ritter,  Senior 
Counsel,  Office  of  Market  Supervision,  Division  of 
Market  Regulation,  Commission,  on  July  21, 1995. 
See  Amex  Rule  462  and  CBOE  Rule  12.3. 

1  >  See  Amex  Rule  921  and  CBOE  Rule  9.7. 

"  See  Amax  Rule  411.  Commentary  .02  and 
CBOE  Rule  9.9. 

"  See  Amax  Rule  421,  Commentary  .02  and 
CBOE  Rule  30.50,  InterpreUtion  .04  (requiring  that 
the  standards  of  Rule  9.10  be  applied  to  index 
warrant  transactions). 
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D.  Surveillance 

The  Exchanges  will  use  their  existing 
siurveillance  procedures  to  monitor 
trading  in  Index  warrants.  The 
Exchanges  represent  that  they  are 
currently  negotiating  to  enter  into 
separate  surveillance  sharing 
agreements  with  the  FSE. 

Both  the  Amex  and  the  CBOE  have 
submitted  to  Commission  approval  a 
proposed  rule  change  governing,  among 
other  things,  customer  protection  and 
margin  requirements  for  stock  index 
warrants,  currency  index  warrants,  and 
currency  warrants."  DAX  Index 
warrants  issued  subsequent  to  approval 
of  those  proposals  will  be  subject  to 
these  new  rules. 

m.  Comment  Letters 

Three  comment  letters  were  received 
by  the  Commission — one  discussing  the 
Q30E  proposal,  one  discussing  the 
Amex  proposal,  and  one  follow-up  letter 
discussing  both  proposals.  All  three 
comment  letters  were  submitted  on 
b^alf  of  the  Deutsche  Borse  AG.  DTB, 
and  FSE.  The  first  two  letters  received 
raised  the  same  issues  concerning  the 
respective  proposals.*^  The  commenters 
assert  that  the  FSE  has  a  proprietary 
interest  in  the  DAX  Index  which  vests 
the  FSE  with  the  exclusive  right  to 
license  its  use  for  trading  index 
products  based  on  the  DAX  Index. 
According  to  the  commenters,  even  if 
the  Amex  and  CBOE  had  any  rights  to 
use  the  DAX  Index  or  the  "DAX"  name, 
those  rights  either  lapsed  or  were 
tenninated  by  the  Deutsche  Borse  AG.*» 
As  a  result,  the  commenters  argue  that 
the  proposals  raise  issues  concerning 
intellectual  property  rights  which 
should  be  resolved  prior  to  Commission 
approval  of  the  proposals. 

Similarly,  the  commenters  also  assert 
that  all  surveillance  agreements  between 
the  FSE  and  each  of  the  Exchanges  have 
either  lapsed  or  been  tenninated  by  the 
Deutsche  Borse  AG.*'  As  a  result,  the 
commenters  conclude  that  it  would  be 
impossible  for  the  Commission  to  find 
that  the  proposed  DAX  Index  warrants 
would  not  be  susceptible  to 
manipulation.  The  commenters, 
however,  have  informed  the 


>*  See  Securities  Exchange  Act  Release  Nos. 
35066  (December  12. 1994),  59  FR  65561  (December 
20, 1094)  (noUce  of  File  No.  SR-Amex-94-38),  and 
35178  (December  29,  1994),  60  FR  2409  (January  9, 
1994)  (notice  of  File  No.  SR-CBOE-94-34). 

**  See  Conmient  Letters,  supra  note  4. 

**  U.  The  commenters,  however,  have  informed 
the  Commission  that  the  Deutsche  Borse  AG  is 
currently  negotiatiiig  with  the  CBOE  and  the  Amex 
for  purposes  of  licensing  the  DAX  Index  and  the 
DAX  name  to  the  Exchanges  for  purposes  of  listing 
DAX  Index  warrants.  See  July  10  Latter,  tupra  note 
4. 

>'  See  Comment  Letters,  supra  note  4. 


Commission  that  the  Deutsche  Borse  AG 
is  currently  negotiating  with  the  CBOE 
and  the  Amex  for  purposes  of  entering 
into  market  surveillance  agreements 
with  each  Exchange.** 

Based  on  these  arguments,  the 
commenters  conclude  that  it  would  be 
inappropriate  for  the  Commission  to 
approve  the  proposed  rule  changes  until 
these  issues  are  resolved.** 

IV.  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.2o  Specifically,  the  Commission 
believes  that  the  trading  of  warrants 
based  on  the  DAX  Index  will  serve  to 
protect  investors,  promote  the  pubUc 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  the  German 
equity  market  and  provide  a  surrogate 
instrument  for  trading  in  the  German 
securities  market.^i  The  trading  of 
warrants  based  on  the  DAX  Index 
should  provide  investors  with  a 
valuable  hedging  vehicle  that  should 
reflect  accvirately  the  overall  movement 
of  the  German  equity  market. 

In  addition,  the  Commission  believes, 
for  the  reasons  discussed  below,  that  the 
Amex  and  the  CBOE  have  adequately 
addressed  issues  related  to  customer 
protection,  index  design,  surveillance, 
and  market  impact  of  DAX  Index 
warrants. 

A.  Customer  Protection 

Due  to  the  derivative  nature  of  index 
warrants,  the  Commission  believes  that 
DAX  Index  warrants  should  only  be 
sold  to  investors  capable  of  evaluating 
and  bearing  the  risks  associated  with 
trading  in  such  instruments  and  that 
adequate  risk  disclosure  be  made  to 
investors.  In  this  regard,  the 
Commissiun  notes  that  the  rules  and 
procedures  of  the  Exchanges  that 
address  the  special  concerns  attendant 


1*  See  July  19  Letter,  supra  note  4. 

'•See Comment  Letters,  supra  note  4. 

"IS  U.S.C  §78f(b)(5)  (1988). 

"  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest  Such  a  finding  would  be  difficult  with 
respect  to  a  warrant  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  [mtential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 


to  the  secondary  market  trading  of  index 
warrants  will  be  applicable  to  DAX 
Index  warrants.  In  particular,  by 
imposing  the  special  suitability,  accoimt 
approval,  disclosure,  and  compUance 
requirements  noted  above,  the  Amex 
and  the  CBOE  have  adequately 
addressed  potential  public  customer 
problems  that  could  arise  from  the 
derivative  nature  of  DAX  Index 
warrants.  Moreover,  the  Amex  and  the 
CBOE  plan  to  distribute  circulars  to 
their  members  identifying  the  specific 
risks  associated  with  warrants  on  the 
DAX  Index.  Finally,  pursuant  to  the 
Exchanges'  listing  guidelines,  only 
substantial  companies  capable  of 
meeting  their  warrant  obligations  will 
be  eligible  to  issue  DAX  Index  warrants. 

B.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Index  as  a  broad-based 
index.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  German  equity  market.  First,  the 
Index  consists  of  30  actively  traded 
stocks  listed  by  the  FSE.  Second,  the 
market  capitalizations  of  the  stocks 
comprising  the  Index  are  very  large. 
Specifically,  the  total  capitalization  of 
the  Index,  as  of  December  2,  1994,  was 
approximately  U.S.  $299.55  biUion, 
with  the  market  capitalizations  of  the 
individual  stocks  in  the  Index  ranging 
from  a  high  of  $36.40  bilhon  to  a  low 
of  $841.73  million,  with  a  mean  value   ' 
of  $9.99  billion.22  Third,  no  one 
particular  stock  or  group  of  stocks 
dominates  the  weight  of  the  Index. 
Specifically,  as  of  December  2. 1994,  no 
single  stock  accoimted  for  more  than 
12.15%  of  the  Index's  total  value,  and 
the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accoimted  for 
43.69%  of  the  Index's  value. 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  classify  the  Index  as 
broad-based. 

C.  Suiveillance 

As  a  general  matter,  the  Commission 
beUeves  that  comprehensive 
surveillance  sharing  agreements 
between  the  relevant  foreign  and 
domestic  exchanges  are  important 
where  an  index  derivative  product 
based  on  foreign  securities  is  to  be 
traded  in  the  United  States.^s  in  most 


"These  figures  are  based  on  the  German  mark 
values  as  of  December  2, 1994,  but  converted  to 
dollars  using  the  current  exchange  rate  of 
approximately  DM  1.39/U.S.  Sl.OO. 

''A  comprehensive  surveillance  sharing 
agreement  would  allow  the  perties  to  the  agreement 
to  obtain  relevant  surveillance  informatioa. 
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cases,  in  the  absence  of  such  a 
comprehensive  surveillance  sharing 
agreement,  the  Commission  believes 
that  it  would  be  difficult  to  conclude 
that  an  exchange  listing  a  derivative 
product,  such  as  a  DAX  Index  warrant, 
would  be  able  to  monitor  effectively 
trading  involving  the  derivative 
product.  Indeed,  in  commenting  on  the 
DTB's  application  to  offer  and  sell  DAX 
Index  futures  to  U.S.  persons,  the 
Commission  relied,  in  part,  on  the 
existence  of  a  surveillance  sharing 
agreement  between  the  FS£  and  the 
DTB." 

With  regard  to  the  Amex  and  CBOE 
proposals,  the  Commission  would  prefer 
that  comprehensive  surveillance 
agreements  be  in  place,  and  believes 
that  such  agreements  play  a  particularly 
important  role  in  ensuring  the  integrity 
of  global  securities  markets.  The 
Deutsche  Borse  AG,  however, 
terminated  license  and  market 
siuveillance  agreements  between  the 
FSE  and  the  Exchanges  as  part  of  a  now 
completed  strategic  review  relating  to 
competitive  concerns  surroimding  the 
tradhig  of  the  DAX  Index  products  by 
the  Exchanges. 2^  Since  completion  of 
the  strategic  review,  the  Deutsche  Borse 
AG  has  decided  to  commence  active 
negotiations  with  the  Exchanges 
regarding  their  listing  and  trading  of 
DAX  Index  warrants  and  for  the  purpose 
of  entering  into  new  market  surveillance 
sharing  agreements.  ^^  The  Commission 
views  these  new  efforts  favorably,  and 
believes  that  a  major  market  such  as  the 
FSE  should  readily  enter  into 
comprehensive  surveillance  sharing 
agreements.*^  Even  in  the  absence  of 
such  agreements,  however,  the 
Commission  does  not  believe  that  the 
Exchanges'  proposals  should  continue 
to  be  detained  pending  the  conclusion 
of  these  negotiations  when  an 
alternative  with  respect  to  obtaining 


surveillance  information  exists  for  the 
DAX  Index  products.  Specifically,  the 
U.S.  Department  of  State  and  the 
German  Foreign  Office  have  exchanged 
Diplomatic  Notes  that  provide  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters 
("Diplomatic  Notes").**  The  Diplomatic 
Notes  confirm  that  the  Commission  is 
qualified  to  obtain  assistance  through 
the  German  Ministry  of  Justice  under 
German  law.  Based  on  the  existence  of 
the  Diplomatic  Notes,  the  Commission 
believes  that  the  German  govenunental 
authorities  are  committed  to  assistance 
in  addressing  cross-border  fraud.  In 
addition,  the  Commission  could  obtain 
from  the  German  K4inistry  of  Justice 
(and  vice  versa)  information  similar  to 
that  which  would  be  available  in  the 
event  that  a  comprehensive  surveillance 
sharing  agreement  were  executed 
between  the  FSE  and  the  Amex  and  the 
CBOE  with  respect  to  transactions  in 
FSE-traded  stocks  related  to  DAX  Index 
warrant  transactions  on  the  Amex  and 
the  CBOE.*^  While  this  arrangement 
would  certainly  be  enhanced  by  the 
existence  of  comprehensive  surveillance 
sharing  agreements,  it  is  nonetheless 
consistent  with  other  instances  where 
the  Commission  has  explored 
alternatives  to  direct  exchange-to- 
exchange  surveillance  sharing 
agreements  where  the  relevant  foreign 
exchange  was  imwilling  or  imable  to 
enter  into  a  comprehensive  siirveillance 
sharing  agreement .  ^ 

In  addition,  the  Commission  notes 
that  there  are  factors  relating  to  the 
computation  of  the  DAX  Index  that 
further  support  reliance  on 
arrangements  other  than  direct     ' 
exchange-to-exchange  surveillance 
agreements.  Specifically,  the  size  of  the 
market  for  the  securities  imderlying  the 
DAX  Index  makes  it  less  likely  that  the 
proposed  Index  warrants  are  readily 
susceptible  to  manipulation.^^  For 


including,  anxing  other  things,  the  identity  of  the 
ultimate  purchasers  and  sellers  of  securities. 

"  See  Letter  to  Elisse  B.  Walter.  General  Counsel. 
Commodity  Futures  Trading  Commission  ("CFTC"), 
from  Brandon  Becker,  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
November  21.  1994. 

"  See  |uly  19  Letter,  supra  note  4.  The 
commenters  stated  that  "(blecause  of  the  amount  of 
work  and  discretion  involved  in  maintaining  the 
DAX  Index,  under  both  federal  and  state  law,  [the 
FSEI  has  a  proprietary  interest  in  its  Index,  which 
vests  it  with  the  exclusive  right  to  license  its  use 
for  trading  in  stock  index  products."  See  Comment 
Letters,  supra  note  4. 

"See  July  19  Letter,  supra  note  4. 

''Ideally,  such  agreements  should  be  broad  in 
nature  rather  than  designed  to  cover  a  specific 
product,  such  as  DAX  Index  warrants.  The  absence 
of  broad  surveillance  agreements  slows  down  the 
introduction  of  new  international  products  by 
forcing  the  relevant  exchanges  to  amend  product- 
specific  surveillance  sharing  agreements  every  time 
a  new  product  is  introduced. 


"  See  International  Series  Release  No.  691. 1994 
SEC  LEXIS  2324  Quly  22,  1994). 

"It  is  the  Commission's  expectation  that  this 
information  would  include  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation  relating  to  trading  in  DAX  Index 
warrants  or  components  of  the  DAX  Index. 

"See,  e.g.,  Letter  to  David  R.  Merrill,  Deputy 
General  Counsel,  CFTC.  from  Brandon  Becker, 
Director.  Division,  Commission,  dated  April  20, 
1994  (Commission  comment  letter  to  the  CFTC 
regarding  the  offer  by  the  Osaka  Securities 
Exchange  of  futures  contracts  based  on  the  Nikkei 
300  Index  to  U.S.  persons),  and  letter  to  Joanne  T. 
Medero.  General  Counsel,  CFTC,  from  William  H. 
Heyman,  Director.  Division,  Commission,  dated 
January  16, 1992  (Commission  comment  letter  to 
the  CFTC  regarding  the  offers  by  the  Osaka  Stock 
Exchange  and  the  Tokyo  Stock  Exchange  of  futures 
contracU  based  on  the  Nikkei  225  and  TOPDC 
Indexes  to  U.S.  persons). 

"  In  evaluating  the  manipulative  potential  of  a 
proposed  index  derivative  product,  as  it  relates  to 


example,  as  of  December  2, 1994,  the 
market  capitalization  of  the  securities  in 
the  Index  ranged  fit>m  a  low  of 
approximately  U.S.  S841  million  to  a 
high  of  approximately  U.S.  $36  billion, 
and  the  average  trading  voliune  for 
individual  Index  component  securities 
during  the  period  fitim  June  1, 1994, 
through  November  30, 1904,  ranged 
bom  a  low  of  59,408  shares  per  day  to 
a  high  of  over  one  miUion  shares  per 
day. 

The  Commission  continues  to  believe 
strongly  that  the  existence  of 
comprehensive  surveillance  sharing 
agreements  between  the  appropriate 
German  entity(ies)  ^^  and  each  of  the 
Exchanges  would  be  important 
measures  to  deter  and  detect  potential 
manipulations  or  other  improper  or 
illegal  trading  involving  DAX  Index 
warrants.  Accordingly,  the  Commission 
urges  the  German  parties  and  the 
Exchanges  to  continue  in  their  present 
negotiations  with  the  goal  of  finalizing 
formal  comprehensive  surveillance 
sharing  agreements  covering  DAX  Index  ' 
warrants  and  the  seciuities  contained  in 
the  DAX  Index  as  soon  as  practicable. '* 

D.  Commission  Response  to  Comment 
Letters 

The  comment  letters  received  by  the 
Commission  in  response  to  the 
proposed  rule  changes  raise  two 
issues— one  concerning  the  potential  for 
manipulation  as  a  result  of  the  lack  of 
surveillance  sharing  agreements 
between  the  American  and  German 
exchanges,  and  the  other  concerning  the 
FSE's  intellectual  property  rights  in  the 
DAX  Index  and  the  DAX  name.** 

As  stated  above,  the  Commission 
believes  that,  even  though  new 
surveillance  sharing  agreements 
between  the  Deutsche  Borse  AG  and  the 
Exchanges  have  not  yet  been  finalized, 
the  Diplomatic  Notes  provide,  in  the 
interim,  both  the  Commission  and  the 
German  Ministry  of  Justice  with  the 
ability  to  obtain  and  share  information 
necessary,  among  other  things,  to 
investigate  suspected  attempts  at 
manipulation  of  the  trading  of  DAX 


the  securities  that  comprise  the  index  and  the  index 
product  itself,  the  Conunission  has  considered 
several  factors,  including,  among  others,  (1)  the 
number  of  securities  contained  in  the  index  or 
group,  (2)  the  capitalizations  of  those  securities,  (3) 
the  depth  and  liquidity  of  the  group  or  index,  (4) 
the  diversification  of  the  group  or  index,  (5)  the 
manner  in  which  the  index  or  group  is  weighted, 
and  (6)  the  ability  to  conduct  surveillance  on  the 
product.  See  Securities  Exchange  Act  Release  No. 
31016  (August  11,  1992).  57  FR  37012  (August  17. 
1992). 

''This  would  probably  be  the  FSE  and/or  the 
Deutsche  Borse  AG.  See  July  19  Letter,  supra  note 
4. 

"  See  supra  notes  23  and  27. 

>*  See  Section  IQ,  supra. 
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Index  warrants  at  the  Exchanges  and  of 
the  securities  of  which  the  DAX  Index 
is  composed.  As  a  result,  the 
Commission  believes  that  the  trading  of 
DAX  Index  warrants  by  the  Exchanges 
in  the  absence  of  comprehensive 
surveillance  sharing  agreements 
between  the  Exchanges  and  the  relevant 
German  entity(ies)  does  not  raise  any 
significant  regulatory  concerns. 

Similarly,  the  Commission  believes 
that  the  commenters'  concerns  over  the 
FSE's  proprietary  interest  in  the  DAX 
Index  and  the  DAX  name  do  not 
preclude  the  Commission  from 
approving  the  proposed  rule  changes. 
Specdficaily.  to  the  extent  that  the 
commenters'  argument  raises  a  claim  of 
misappropriation  or  infringement  of  a 
protected  property  right,  the 
Commission  believes  it  is  inappropriate 
for  the  Commission  to  attempt  to  resolve 
these  issues  in  a  proceeding  involving 
the  approval  of  an  exchange's  proposed 
rule  change  under  the  federal  securities 
laws.  To  take  such  delaying  action 
whenever  a  third  party  claim  is  asserted 
could  stifle  Commission  review  of  new 
products  proposed  by  self-regulatory 
organizations.  The  plain  language  of  the 
U.S.  securities  laws  does  not  suggest 
that  Congress  intended  that  the 
Commission  attempt,  in  the  context  of 
an  approval  proceeding  for  a  securities 
product,  to  resolve  intellectual  property 
right  claims  that  can  be  pursued 
elsewhere."  Accordingly,  the 
commenters'  assertions  do  not  form  a 
basis  for  the  Commission  to  either 
disapprove  or  delay  approval  of  the 
Exchanges'  proposals. 3« 

V.  CtmclusioD 

For  the  reasons  described  above,  the 
Commission  finds  that  the  proposed 
rule  changes  by  the  Exchai^es  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appUcable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5).37 
Specifically,  the  Commission  finds  that 
the  listing  and  trading  of  warrants  based 
on  the  DAX  Index  wiU  serve  to  promote 
the  public  interest  and  help  to  remove 


^3  Congress  has  enacted  an  elaborate  statutory 
fniatwmk  for  the  establishment,  preservation,  and 
protection  of  intellectual  property  rights  and  has 
established  specific  federal  agencies  to  administer 
thaaa  laws.  Separate  state  causes  of  action  also  may 
be  available  to  the  holders  of  these  proprietary 
right*,  as  well  as  possible  recourse  to  German  laws. 

**  See  Securities  Exchange  Act  Release  Nos. 
26709  (April  11, 1989),  54  FR  15280  (April  17, 

1989)  (order  approving  the  listing  of  index 
participations  by  the  Amex,  CBOE,  and 
Philadelphia  Stock  Exchange),  and  28475 
(September  27, 1990),  55  FR  40492  (October  3. 

1990)  (order  approving  the  trading  by  the  Amex  of 
options  on  the  Japan  Index). 

9' IS  U.S.C  §  78flbH5)  (1988). 


impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposture  to 
market  risk  associated  with  the  German 
equity  market  and  provide  a  surrogate 
instrument  for  trading  in  the  German 
securities  market. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-94-55  and  SR-CBOE-95-01),  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puisuant  to  delegated 
authority.  3» 

Jonathan,  G.  Katz, 

Secretary. 

[FR  Doc  95-20157  Piled  8-14-93;  8:45  am] 
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[RelMse  No.  34-38092;  File  No.  SR-CSE- 
95-03,  Amendment  No.  1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
The  Cincinnati  Stodc  Exchange.  Inc. 
Relating  to  Customer  Order 
Executions 

August  11, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  S  78s(b)(l),  notice  is 
hereby  given  that  on  August  11, 1995, 
the  Cincinnati  Stock  Exchange,  Inc. 
("CSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Hie  CSE  hereby  proposes  to  adopt 
certain  order  exposure  and  limit  order 
protection  policies  for  Exchange  Rules 
11.9(u)  and  12.10. 

The  text  of  the  proposed  rule  change 
is  as  follows,  where  additions  are 
italicized  and  deleations  are  (bracketed). 

Rulell.9(u) 

No  Change 

Interpretations  and  Policies: 

.01  Price  Improvement  Opportunity 

Consistent  with  his  or  her  agency 
responsibility  to  exercise  due  diligence, 
a  member  must  comply  with  the 
following  procedures  which  provide  the 
opportunity  for  public  agency  buy/sell 


"  15  U.S.C  S  78s(b)(2)  (1984). 
»17  CFR  20O.3O-3(aMl2)  (1994). 


orders  to  receive  a  price  lower/higher 
than  the  disseminated  national  best 
offer/bid. 

(a)  Market  Order  Exposure— Except 
under  unusual  market  conditions  or  if  it 
is  not  in  the  best  interest  of  the 
customer,  when  the  spread  between  the 
national  best  bid  and  offer  is  greater 
than  the  minimum  price  variation,  a 
member  must  either  immediately 
execute  the  order  at  an  improved  price 
or  expose  the  order  on  the  Exchange  for 
a  minimum  of  thirty  seconds  in  an 
attempt  to  improve  the  price. 

.02  Limit  Order  Protection 

Public  agency  limit  orders  shall  be 
filled  if  one  of  the  following  conditions 
occur: 

(a)  the  bid  or  offering  at  the  limit  price 
has  been  exhausted  in  the  primary 
market  (NOTE:  orders  will  be  executed 
in  whole  or  in  part,  based  on  the  rules 
of  priority  and  precedence,  on  a  share 
for  share  basis  with  trades  executed  at 
the  limit  price  in  the  primary  market); 

(b)  there  has  been  a  price  penetration 
of  the  limit  in  the  primary  market;  or 

(c)  the  issue  is  trading  at  the  limit 
price  on  the  primary  market  unless  it 
can  be  demonstrated  that  such  order 
would  not  have  been  executed  if  it  had 
been  transmitted  to  the  primary  market 
or  the  customer  and  the  Designated 
Dealer  agree  to  a  specific  volume  related 
or  other  criteria  for  requiring  a  fill. 

In  unusual  trading  situations,  a 
Designated  Dealer  may  seek  relief  from 
the  above  requirements  from  two 
Trading  Practices  Committee  members 
or  a  designated  member  of  the  Exchange 
staff  who  would  have  the  authority  to 
set  execution  prices. 

Rule  12.10  Best  Execution 

No  Change 

Interpretations  and  Policies 

.01  As  part  of  a  member's  fiduciary 
obligation  to  provide  best  execution  for 
its  customer  orders,  the  member  shall 
expose  on  the  Exchange  [to  the  national 
market  system]  all  or  a  representative 
portion  of  any  public  agency  limit  order 
which  is  priced  either  on  or  between  the 
national  best  bid  and  ofier,  unless: 

(i)  such  order  is  immediately 
executed;  or 

(ii)  the  customer  expressly  requests 
that  the  order  not  be  exposed. 

If  a  representative  portion  of  his  or 
her  limit  order  is  executed,  a  member 
must  treat  the  remainder  of  the  order  as 
a  new  order  for  the  purpose  of 
compliance  with  the  Exchange's  limit 
order  exposure  policy. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te3ct 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regalatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  continue  the  efforts  of  The 
Cincinnati  Stock  Exchange  to  improve 
the  quality  of  its  market.  Specifically, 
the  Exchange  is  proposing  to  codify 
certain  requirements  with  respect  to 
order  exposiue  and  limit  order 
protection.  These  requirements  will 
ensure  that  customer  orders  receive  (1) 
an  opportvmity  to  obtain  an  improved 
price,  and  (2)  at  a  minimum,  as  good  an 
execution  as  that  which  is  provided  by 
the  prifluuy  markets. 

Exception  language  to  specific 
exposure  reqiiirements  has  been 
included  in  order  to  assiue  the  public 
that  a  broker-dealer  will  always  act  in  a 
manner  consistent  with  his  or  her 
fiduciary  responsibility  as  agent.  For 
example,  it  may  not  be  in  the  best 
interest  of  the  customer  to  always 
expose  an  order  for  thirty  seconds  in  a 
fast  market  or  to  expose  all  of  an  order 
if  such  order  is  for  a  large  size. 

2.  Statutory  Basis 

Hie  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  promote  just 
and  equitable  principles  of  trade  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Bmden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

On  August  3, 1995,  the  Exchange 
solicited  comments  bora  the 
participants  of  the  Intermarket  Trading 
System.  No  comments  were  received 
prior  to  filing  the  proposed  rule  change 
with  the  Commission. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
riile  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  B.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-95-03, 
Amendment  No.  #  1  and  should  be 
submitted  by  September  5, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  95-20251  Filed  »-14-g5;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[UcenM  No.  02/72-0555] 

RFE  Investment  Partners  V,  LP.; 
Notice  of  Increase  in  Private 
Partnership  Capital 

On  July  17, 1995,  RFE  Investinent 
Partners  V,  LJ».,  a  Delaware  limited 
partnership  and  SBIC  Licensee  number 
02/72-0555  notified  the  SB  A  pursuant 
to  Section  107.102(b)  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R  107.102(b)  (1995)) 
of  an  increase  in  its  private  partnership 
capital.  Effective  June  23, 1995,  the 
Licensee  admitted  the  following  entity 
as  an  additional  limited  partner  with  an 
ownership  interest  in  limited 
partnership  in  excess  10.0%: 
Name  of  entity:  Bank  of  New  York  as 

Trustee  for  the  Pacificorp  Retirement 

Plan 
Percent  of  ownership  interest  20.6 

Pursuant  to  Section  107.103  (134 
C.F.R.  107.103  (1995)),  notice  is  hereby 
given  that  any  person  may,  not  later 
than  15  days  from  the  date  of 
pubUcation  of  this  Notice,  submit 
written  comments  on  the  admission  of 
this  entity  into  the  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
pubUshed  in  a  newspaper  of  general 
circulation  in  New  Canaan,  Coiuiecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  August  10, 1995. 
Robert  D.  StiUman, 

Associate  Administrator  for  Investwent. 
[FR  Doc.  95-20107  Filed  8-14-95;  8:45  am) 
BILLINQ  CODE  aUS-OI-P 


DEPARTMENT  OF  STATE 

[Public  Notice  2234] 

Shipping  Coordinating  Committee, 
Subcommittee  for  the  Prevention  of 
Marine  Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  September  6, 1995, 
at  9:30  AM  in  Room  2415  of  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  thirty-seventh  session 
of  the  Marine  Environment  Protection 
Committee  (MEPC  37)  of  the 
International  Maritime  Organization 
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(IMO)  to  be  held  bom  September  11-15, 
1995.  Proposed  U.S.  positions  on  the 
agenda  items  for  MEPC  37  will  be 
discussed. 

The  major  items  for  discussion  will  be 
the  following: 

1.  Prevention  of  oil  pollution.  Work 
will  continue  on  guidelines  for 
implementation  of  Regulations  13F  and 
13G  to  Annex  I  of  The  International 
Convention  for  the  Prevention  of 
Pollution  &t»m  Ships  (MARPOL  73/78). 
This  will  include  considering 
finalization  of  interim  guideUnes  for 
structiual  and  operational  requirements 
for  existing  ships,  equivalences  for 
double-hulls  for  new  ships,  and 
guidelines  for  enhanced  inspections. 

2.  Implementation  of  the  International 
Convention  on  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  (OPRC).  An  IMO  working 
group  will  address  topics  such  as 
development  of  model  pollution 
response  courses,  expansion  of  the 
OPRC  Convention  to  include  hazardous 
and  noxious  substances,  and  work  to 
update  IMO  guidelines  on  salvage. 

3.  Follow-up  action  to  the  United 
Nations  Conference  on  Environment 
and  Development  (UNCED).  An  MEPC 
working  group  will  examine  IMO's  role 
in  implementation  of  UNCED,  which 
will  include  the  development  of 
"Precautionary  Approach  Guidelines." 

4.  Unwanted  aquatic  organisms  in 
ballast  water.  A  working  group  will 
discuss  a  possible  technical  annex  to 
MARPOL  73/78  to  prevent  the 
introduction  of  exotic  species  through 
discharge  of  ballast  water. 

5.  Enforcement  of  Pollution 
Conventions.  A  working  group  will 
consider  for  adoption  refuse  record 
keeping  amendments  to  Aimex  V  of 
MARPOL  73/78  proposed  by  the  United 
SUtes. 

6.  Development  of  a  draft  MARPOL 
A0nex  VI  (Air  Pollution)  regulations. 

7.  The  future  work  program  of  the 
MEPC. 

Members  of  the  pubUc  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
Ray  Perry,  U.S.  Coast  Guard 
Headquarters  (G-MEP-3).  2100  Second 
Stieet,  S.W.,  Washington,  D.C.  20593- 
0001,  Telephone:  (202)  267-0423. 

Dated:  August  2, 1995. 
Charles  A.  Mast, 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  95-20075  Filed  8-14-95;  8:45  am] 
BILLMQ  cooe  4710-7I>-M 


[Public  Notice  2236] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  opening  meeting  at  9:30  a.m. 
on  Thursday,  September  7, 1995,  in 
room  6319,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  41st  session  of  the 
Subcommittee  on  Safety  of  Navigation 
(NAV)  of  the  International  Maritime 
Organization  (IMO)  which  is  tentatively 
scheduled  for  September  18-22, 1995,  at 
the  IMO  Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are: 

— Role  of  the  hiunan  element  in 

maritime  casualties 
■ — Routing  of  ships  and  related  matters 
— ^Vessel  Traffic  Services  (VTS)  and  ship 

reporting 
— Navigational  aids  and  related  matters 
— Revision  of  SOLAS  chapter  V 
— Bridge  procedures  and 

standardization  of  essential  bridge 

and  engine  room  instrumentation 
— Ergonomic  criteria  for  bridge 

equipment 
— International  Code  of  Signals 
— Special  signals  for  use  by  ships  imder 

attack  or  threat  of  attack  by  pirates 

and  armed  robbers 
— Review  of  World  Meteorological 

Organization  (WMO)  handbooks  on 

navigation  in  areas  affected  by  sea-ice 
— Standard  marine  communication 

phrases 
— Removal  of  wrecks  and  towage  of 

offshore  installations,  structures,  and 

platforms 
— Review  of  the  Code  for  the  Safe 

Carriage  of  Irradiated  Nuclear  Fuel 

(INF  Code) 
— Operational  aspects  of  Wing  in 

Ground  (WIG)  craft 
— Safety  of  passenger  submersible  craft 
— Code  for  safe  navigation  and 

watchkeeping 
— Review  of  reporting  requirements  in 

IMO  instruments 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-NVT-3),  Room  1409,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0416. 


Dated:  August  3, 1995. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  95-20076  Filed  8-14-95;  8:45  amj 
BILUNO  CODE  4710-07-M  . 


[Public  Notice  2235] 

Defense  Trade  Advisory  Group; 
Partiaiiy  Closed  Meeting 

The  Defense  Trade  Advisory  Group 
(DTAG)  will  meet  beginning  at  10:00 
A.M.  on  Wednesday,  September  20, 
1995  in  the  Loy  Henderson  Conference 
Room,  U.S.  Department  of  State,  2201  C 
Street  NW.,  Washington,  DC  20520.  This 
advisory  committee  consists  of  private 
sector  defense  trade  specialists  who 
advise  the  Department  on  pohcies, 
regulations,  and  technical  issues 
affecting  defense  trade. 

The  DTAG  will  first  meet  in  open 
session.  The  open  session  will  include 
speakers  from  the  Bureau  of  Political- 
Military  Affairs  and  reports  on  DTAG 
Working  Group  progress, 
accompUshments,  and  future  projects. 
Members  of  the  public  may  attend  the 
open  session  as  seating  capacity  allows, 
and  will  be  permitted  to  participate  in 
the  discussion  in  accordance  with  the 
Chairman's  instructions. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
the  meeting  must  notify  the  DTAG 
Executive  Secretariat  by  Friday,  , 

September  8,  1995.  Each  person  should 
provide  his  or  her  name,  company  or 
organizational  affiliation,  date  of  birth, 
and  social  seciirity  number  to  the  £>TAG 
Secretariat  at  telephone  number  (202) 
647-4231  or  fax  number  (202)  647-4232 
(Attention:  Unite  Williams).  A  list  will 
be  made  up  for  Diplomatic  Security  and 
the  Reception  Desk  at  the  C-Street 
diplomatic  entrance.  Attendees  must 
carry  a  valid  photo  ID  with  them.  They 
should  enter  the  building  through  the  C- 
Street  diplomatic  entrance  (21st  and  C 
Streets,  NW.),  where  Department 
personnel  will  direct  them  to  the  Loy 
Henderson  auditorium. 

Following  the  open  portion  of  the 
meeting,  briefings  that  the  Department 
of  State  will  arrange  for  DTAG  membera 
will  involve  discussions  of  classified 
information  pursuant  to  Executive 
Order  12356.  The  disclosure  of 
classified  and/or  proprietary 
information  essential  to  formulating 
U.S.  defense  trade  policies  would 
substantially  imdermine  U.S.  defense 
trade  relations  with  foreign  competitors. 
Therefore,  these  segments  of  the 
meeting  wall  be  closed  to  the  public, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 


-    r 
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U.S.C.  552b(c)(l)  and  5  U.S.C. 
552b(c](9)(B). 

For  further  information,  contact  Linda 
Lum  of  the  DTAG  Secretariat,  U.S. 
Department  of  State,  Office  of  Export 
Control  Policy  (PM/EXP).  Room  2422 
Main  State,  Washington,  DC,  20520- 
2422.  She  may  be  reached  at  telephone 
niunber  (202)  647-0137  or  fax  number 
(202)  647-4232. 

Dated:  July  25. 1995. 
Martha  CiUiTis, 

Deputy  Assistant  Secretary  for  Export 
Controls,  Bureau  of  Pcditical-Military  Affairs. 
(FR  Doc.  95-20077  Filed  8-14-95;  8:45  am) 
■UMQ  CO0C47ie-»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Maintenance  Issues— New 
Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  taslc  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
.  FOR  FURTHER  MFORMATtON  CONTACT: 
Frederick  J.  Leonelli,  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Flight  Standards  Service  (AFS-300),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone:  (202) 
267-3546;  fax:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION: 

Backgronnd 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regidation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is  air 
carrier/general  aviation  maintenance 
issues.  These  issues  involve  mechanic 
certification  and  approved  training 
schools  outlined  in  parts  65  and  147 
and  the  maintenance  standards  for  parts 


23.  25,  27,  29,  31,  33,  and  35  aircraft, 
engines,  propellers,  and  their 
component  parts  and  parallel  provisions 
in  parts  21,  43,  91, 121, 125, 127. 129, 
133, 135,  and  137  of  the  Federal 
Aviation  RegiUations,  which  are  the 
responsibility  of  the  FAA  Director, 
Flight  Standards  Service. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  task: 

Review  Title  14  of  the  Code  of  Federal 
Regulations,  Chapter  I:  Federal  Aviation 
Administiation.  Department  of 
Transportation,  and  sup[x>rting  policy  and 
guidance  material  for  the  purpose  of 
deteimining  the  course  of  action  to  be  taken 
for  rulemaking  and/or  policy  relative  to  the 
issue  of  requirements  for  maintenance  and 
preventive  maintenance  training  programs, 
specifically  as  they  pertain  to  Sections 
121.375  and  135.433  of  the  Federal  Aviation 
Regulations. 

The  FAA  also  has  asked  that  ARAC 
determine  if  rulemaking  action  (e.g., 
NPRM)  should  be  taken,  or  advisory 
material  should  be  issued.  If  so,  ARAC 
has  been  asked  to  prepare  the  necessary 
documents,  including  economic 
analysis,  to  justify  and  carry  out  its 
recommendation(s). 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  establish  a  new  Maintenance 
Training  Program  Working  Group.  The 
working  group  will  serve  as  staff  to 
ARAC  to  assist  the  ARAC  in  the  analysis 
of  the  assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwarcis  them  to  the  FAA  as>ARAC 
recommendations. 

Working  Group  Activity 

The  Maintenance  Training  Program 
Worldng  Group  is  expected  to  comply 
with  the  procediu«s  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  For  each  task,  draft  appropriate 
regulatory  documents  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 


material  or  collateral  dociunents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
requirements  or  compliance  methods 
are  not  recommended,  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendations. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 
carrier/general  aviation  maintenance 
issues. 

Participation  in  the  Working  Group 

The  Maintenance  Training  Program 
Working  Group  will  be  composed  of 
experts  having  an  interest  in  the 
assigned  task.  A  working  group  member 
need  not  be  a  representative  of  a 
member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  AIL\C  are  necessary  and  in  the  public 
interest  in  coimection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the 
Maintenance  Training  Program  Worldng 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  9, 
1995. 

Frederick  J.  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  95-20129  Filed  8-14-95;  8:45  am) 
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International  Civil  Aviation 
Organization  (ICAO),  Committee  On 
Aviation  Environmental  Protection 
(CAEP) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  interested  parties  of  a  briefing 
to  be  given  by  The  Office  of 
Environment  and  Energy  on  the  status 
of  the  ICAO/CAEP  process  to  be  held  on 
September  15, 1995.  The  ICAO/CAEP  is 
a  group  of  aviation  experts  from 
government  and  industry  responsible 
for  recommending  international  noise 
and  emissions  standards  for  civil 
aircraft  and  engines.  The  current  status 
of  the  ICAO/CAEP  process  including 
formulation  of  a  U.S.  position  for  the 
forthcoming  CAEP  3  meeting  in 
December  1995  will  be  discussed. 
DATES:  The  meeting  will  be  held  on 
September  15, 1995. 
TIME:  10:00  am  to  12:00  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
Federal  Aviation  Administration, 
Washington,  D.C.,  in  room  5AB. 

FOR  FURTHER  INFORMATION  OONTACT: 
Mr.  James  Littleton,  Analysis  and 
Evaluation  Branch  (AEE-120).  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington.  DC  20591.  fax  (202)  267- 
5594. 

In  1992.  four  working  groups  were 
established  imder  the  CAJEP  to  pursue 
the  work  of  the  committee.  Terms  of 
reference  were  developed  to  undertake 
specific  studies  related  to  the  control  of 
aircraft  noise  and  gaseous  emissions 
from  aircraft  engines.  The  working 
groups  efforts  also  took  into  account  the 
following; 

•  Effectiveness  and  reliability  of 
certification  schemes  firom  the 
viewpoint  of  technical  feasibility, 
economic  reasonableness  and 
environmental  benefit  to  be  achieved. 

•  Development  in  othM  associated 
fields,  e.g.  land-use  planning,  noise 
abatement,  operating  procedures, 
emission  control  through  operational 
practices,  etc.;  and 

•  International  and  national  programs 
of  research  into  control  of  aircraft  noise 
and  control  of  gaseous  emissions  from 
aircraft  engines. 

The  working  groups  have  completed 
their  studies  and  the  findings  were 
presented  in  Bonn.  Germany  Jime.  1995. 

Hie  agenda  for  the  September  meeting 
will  include: 

•  Status  report  on  the  noise  and 
emission  position. 

•  ICAO/CAEP  process 

•  Question  and  answer  period. 
Attendance  is  opoa  to  the  public,  but 

will  be  limited  to  the  space  available. 
Arrangements  can  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 


well  as  an  assistive  listening  device,  if 

requested  10  calendar  days  before  the 

meeting. 

Jamea  R.  Uttleton  Jr., 

Analysis  and  Evaluation  Branch,  Office  of 
Environment  and  Energy. 

[FR  Doc.  95-20130  Filed  8-14-95;  8:45  am] 
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Intent  To  Rule  on  Application  To 
Impose,  a  Passenger  FacHlty  Charge 
(PFC)  at  Cyril  E.  King  Airport,  St 
Thomas,  Virgin  Islands  for  Future  Use 
at  the  Alexander  Hamilton  Airport  In 
St  Croix,  Virgin  Islands 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Cyril  E. 
King  Airport,  St.  Thomas,  Virgin  Islands 
for  fiiture  use  at  the  Alexander  Hamilton 
Airport,  St.  Croix,  Virgin  Islands  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  lie  received  on 
or  before  September  14, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  airports  District  Office, 
9677  Tradeport  Drive,  Suite  130, 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Gordon 
Finch,  Executive  Director  of  the  Virgin 
Islands  Port  Authority  at  the  following 
address:  Administrative  Offices  C/O 
Cyril  E.  King  Airport,  Virgin  Islands 
Port  Authority,  St.  Thomas.  Virgin 
Islands  00802. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Virgin 
Islands  Port  Authority  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ilia  A.  Quinones.  Airports  Plans  k 
Programs  Manager.  Ch'lando  Airports 
District  Office.  9677  Tradeport  Drive. 
Suite  130,  Orlando.  Florida  32827-5397 
telephone  number  (407)  646-6583.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPI^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  the  Cyril  E.  King  Airport.  St. 


Thomas,  Virgin  Islands  for  futiue  use  at 
the  Alexander  Hamilton  Airport,  St 
Croix,  Virgin  Islands  imder  die 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  regulations  (14  CFR  Part  158). 

On  July  28. 1995,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  the  Virgin  Islands  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  14,  1995. 

The  following  is  a  brief  overview  of 
the  application.  Level  of  the  proposed 
PFC:  $3.00.  Proposed  charge  effective 
date:  January  1, 1996,  Proposed  charge 
expiration  date:  Augvtst  31, 1996.  Total 
estimated  PFC  revenue:  $3,342,000, 
Brief  description  of  proposed  project(s): 
Terminal  Building  Expansion  and 
Renovation  at  the  Alexander  Hamilton 
Airport,  St.  Croix,  Virgin  Islands. 

Class  or  classes  of  air  carriers  which 
the  pubhc  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cyril  E. 
King  Airport.  Virgin  Islands  Port 
Authority.  Administrative  Offices,  St 
Thomas.  Virgin  Islands. 

Issued  in  Orlando,  Florida  on  August  3. 
1995. 
Charlef  E.  Blair. 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  95-20132  Filed  8-14-95;  8:45  am] 


BILUNQ  CODE  4t1(M3-M 


Federal  Highway  Administration 

Alternate  Designs  for  Bridges 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  policy  statement. 

SUMMARY:  This  notice  provides  a  revised 
statement  of  FHWA  poUcy  on  the 
development  of  alternate  designs  for 
major  bridges  to  be  constructed  with 
Federal-aid  highway  funds.  State 
highway  agencies  (SHAs)  have 
experienced  success  in  following  the 
existing  policy  statement  and  are  now  in 
a  better  position  to  determine  which 
bridge  type  will  be  most  economical  in 


42214 


Federal  Register  /  Vol.  60.  No.  157  /  Tuesday.  August  15.  1995  /  Notices 


the  face  of  ever-shrinking  bridge  funds. 
This  notice  changes  prior  FHWA  policy 
to  the  extent  that  it  gives  SHAs  the 
option  to  choose  whether  it  is  in  their 
best  interest  to  require  alternate  bridge 
designs. 

DATES:  This  policy  is  effective  on 
August  15,  1995. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Benjamin  M  Tang,  Review  and  Design 
Branch,  Bridge  Division,  (202)  366- 
4592.  or  Mr.  Wilbert  Baccus,  Office  of 
the  Chief  Counsel,  (202)  366-0780, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Office  hoius  are  from  7:45  a.m. 
to  4:15  p.m.  e.t,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPt^MBfTARY  INFORMATKSN: 

Background 

On  December  4. 1979,  the  FHWA 
issued  a  Technical  Advisory  (TA) 
entitled  "Alternate  Bridge  Designs." 
This  TA  was  intended  to 
simultaneously  stimidate  competition  in 
the  design  of  safe  and  economical  bridge 
structures  and,  through  the  competitive 
bidding  process,  take  advantage  of  the 
prevailing  economic  conditions  which 
would  provide  a  finished  structure  at 
the  lowest  possible  cost  without 
sacrificing  safety,  quahty,  or  aesthetics. 

A  memorandiun  was  issued  to  all 
Regional  Federal  Highway 
Administrators  on  April  22, 1981,  to 
strengthen  the  FHWA's  effort  to 
promote  the  use  of  alternate  bridge 
designs  among  all  State  and  local 
governments.  On  September  23, 1981.  a 
second  memorandiun  requested  eadi 
division  office  te  review  and  revise  its 
administrative  procedures  to  ensure  that 
ahemate  bridge  designs  would  be 
incorporated  in  all  major  bridge 
projects.  Guidelines  were  presented  in  a 
third  memorandiun,  dated  Jime  16, 
1982,  so  that  FHWA  field  offices  could 
take  appropriate  measures  to  assiue 
themselves  that  the  spirit  and  intent  of 
the  alternate  bridge  design  requirements 
were  being  followed.  On  May  12, 1983, 
the  FHWA  published  a  Notice  of  Policy 
Statement  [48  FR  21409],  which 
replaced  the  existing  TA  with  a 
consolidated,  formal  FHWA  polidy  on 
alternate  bridge  designs. 

On  June  9, 1988.  the  FHWA  published 
a  Notice  of  Policy  Statement  [53  FR 
21637)  which  revised  the  FHWA  policy 
to  include  modifications  based  on  an 
analysis  of  data  considered  over  an  8- 
year  period  concerning  alternate 
designs.  The  in-depth  review  of  the 
results  of  the  FHWA  policy  over  that  8- 
year  period  concluded  that  the  policy 
resulted  in  more  cost-effective  designs 
and  better  use  of  the  highway  tax  dollar. 


Discussion 

In  the  late  1970's,  when  the  cost  of 
bridge  construction  was  very 
unpredictable,  the  FHWA  established  a 
policy  requiring  the  development  of 
alternate  bridge  designs  for  the 
construction  of  major  bridges  using 
Federal-aid  highway  funds.  The  FHWA 
pohcy  was  established  in  an  effort  to  get 
the  best  possible  value  out  of  an 
unstable  market  by  requiring  alternate 
designs  for  bridges  to  be  considered. 
The  analysis  of  cost  data  bom  1979 
through  1987  indicated  that  the 
alternate  bridge  design  policy  resulted 
in  an  average  savings  of  $2  million  for 
each  major  bridge  project.  Structiues 
were  successfully  completed  at  the 
lowest  possible  cost  without  sacrificing 
safety,  quahty,  or  aesthetics.  The 
program  was  effective  in  promoting  not 
only  competition  among  the  various 
bridge  types  and  materials  but  also 
^innovative  design  concepts  and 
construction  methods  in  an  luisettled 
economic  atmosphere.  As  a  result  of  its 
effectiveness,  the  FHWA  reissued  the 
pohcy  of  Alternate  E)esigns  for  Bridges 
on  Jime  9, 1988  [53  FR  21637),  making 
only  slight  modifications  to  the  policy 
then  in  existence. 

The  various  SHAs  which  have 
implemented  the  poUcy  of  Alternate 
Designs  for  Bridges  have,  for  the  most 
part,  experienced  a  great  deal  of  success 
with  the  program  in  stretching  their 
bridge  dollars.  Through  participation  in 
the  alternate  design  program,  the  SHAs 
are  now  in  a  better  position  to  judge 
whether  alternate  designs  are  needed. 
As  of  the  date  of  this  notice,  the  new 
pohcy  will  make  the  use  of  alternate 
bridge  designs  optional.  Alternate 
designs  may  be  used  by  the  SHAs  at 
their  discretion. 

(23  U.S.C  109, 144. 151,  31S;  and  319;  23 
CFR  1.32: 49  CFR  1.48) 

Issued  on:  August  8. 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc  95-20137Filed  8-14-45;  8:45  am) 
BHJJNQ  CODE  4«10-2a-P 


Federal  Railroad  Administration 
[PRA  Docket  No.  RSOR 13.  Notice  No.^ 
RIN2130-AA8e        ' 

Roadway  Worker  Protection 

AGENCY:  Federal  Raih-oad 
Administration  (FRA);  DOT. 

ACTION:  Notice;  Schedule  of  Advisory 
Committee  Review  Meeting. 

SUMMARY:  The  Federal  Raihoad 
Administration  is  annoimcing  a  meeting 


of  the  Roadway  Worker  Protection 

Advisory  Committee  (Committee)  to 

review  the  draft  Notice  of  Proposed 

Rulemaking  for  Roadway  Worker 

Protection. 

DATES:  The  Committee  will  convene  at 

8:30  a.m.  on  the  following  dates: 

1.  Wednesday,  August  30, 1995. 

2.  Thursday,  August  31, 1995. 
addresses:  I^e  meeting  will  be  held  at 
the  Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway,  Arlington,  Va.  22202. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  B.  Walters,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  SW.,  Room  8201, 
Washington,  DC  20590  (Telephone: 
202-366-0621). 

SUPPLEMENTARY  INFORMATION:  On  August 
17, 1994  FRA  pubfished  a  notice  of 
intent  to  estabhsh  an  Advisory 
Committee.  (59  FR  42200).  FRA  also 
pubhshed  a  notice  estabUshing  this 
Advisory  Committee  on  January  5, 1995 
(60  FR  1761).  The  Committee  held  seven 
multiple  day  negotiation  sessions  over 
the  course  of  five  months.  On  May  17th, 
1995,  the  Committee  submitted  their 
Report  of  Findings,  identifying 
consensus  on  11  specific 
recommendations  and  nine  general 
recommendations,  to  the  Secretary  of 
Transportation  and  the  Federal  Railroad 
Administrator.  The  Advisory  Committee 
reached  consensus  that  this  report 
would  serve  as  the  basis  for  a  Notice  of 
Proposed  Rulemaking  (NPRM).  The 
Advisory  Committee  concluded  that  a 
meeting  to  determine  whether  the  draft 
NPRM  captiu«d  the  consensus  items  in 
the  Committee  Report  would  be 
necessary.  FRA  welcomes  the  pubUc  to 
observe  this  meeting,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463). 

Issued  this  9th  day  of  August,  1995. 
S.  Marie  Lindaey, 
Chief  Counsel,  Federal  Railroad 
Administration. 

(FR  Doc.  95-20138  Filed  8-14-95;  8:45  am] 

MLLMG  CODE  4*1«-(W-P 


National  Highway  Traffic  Safety 
Administration 

[NHT8A  Docket  No.  94-004;  Notloa  4] 

Highway  Safety  Programs;  Conforming 
Products  List  of  Scraening  Devices  to 
■Measure  Alcohol  In  Bodily  Fluids 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Ntoice. 

SUMMARY:  This  notice  amends  the 
Conforming  Products  List  (CPL)  of 
devices  that  conform  to  the  Model 
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Specifications  for  Screening  Devices 
that  measure  alcohol  in  bodily  fluids  (59 
FR  39382). 

EFFECTIVE  DATE:  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  F.  Frank,  Office  of  Alcohol 
and  State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590;  Telephone:  (202)  366-9581. 
SUPPLEMENTARY  INFORMATION:  On  August 
2, 1994,  Model  Specifications  for 
Screening  Devices  to  Measure  Alcohol 
in  Bodily  Fluids  were  pubUshed  in  the 
Federal  Register  (59  FR  39382).  ]xx  these 
model  specifications,  NHTSA 
recognized  industry  efforts  to  develop 
new  technologies.  These  s{>ecifications 
estabhsh  performance  criteria  and 
methods  for  testing  alcohol  screening 
devices  using  either  breath  or  other 
bodily  fluids  to  measure  alcohol 
content.  NHTSA  estabUshed  these 
specifications  to  support  State  laws  that 
target  youthful  offenders  (i.e.,  "zero 
tolerance"  laws^and  the  Department  of 
Transportation's  initiative  to  prevent 
alcohol  misuse.  NHTSA  pubhshed  its 
first  CPL  for  screening  devices  nn 
December  2, 1994  (59  FR  61923;  with  a 
correction  in  59  FR  65128).  Five  devices 
were  on  that  first  Ust 


Since  the  pubUcatiohof  that  Ust,  two 
additional  disposable,  single-use  sahva- 
alcohol  screening  devices  have  been 
evaluated  at  the  Volpe  National 
Transportation  System  Center  in 
Cambridge,  MA  and  foimd  to  conform  to 
the  model  specifications  for  screening 
devices:  ChemaUcs'  "Alco-Screen  OZ^^" 
and  Roche  Diagnostic  Systems'  "On-Site 
Alcohol". 

It  should  be  noted,  however,  that 
while  the  ALCO-SCREEN  02™  saUva- 
alcohol  screening  device  manufactiued 
by  Chematics,  Inc.  passed  the 
requirements  of  the  model 
specifications  when  tested  at  40^ 
(104''F),  the  manufacturer  has  indicated 
that  the  device  cannot  exceed  storage 
temperatures  of  27''C  (80"F). 
(Instructions  to  this  effect  are  stated  on 
all  packaging  accompanying  the  device.) 
Accordingly,  the  device  should  not  be 
stored  at  temperatiues  above  27''C  (BO'F) 
and,  if  the  device  is  stored  at  or  below 
27''C  (BO-F)  and  used  at  higher 
temperatures,  the  test  should  be 
completed  immediately.  When  these 
devices  were  stored  at  or  below  27''C 
[QO'T)  and  tested  at  40''C  (104"'F) 
immediately  (i.e.,  within  a  minute),  the 
devices  met  the  model  specifications 
and  the  results  persisted  for  10-15 


minutes.  When  these  devices  were 
stored  at  or  below  27°C  (80°F)  and  were 
equiUbrated  at  40''C  (104''F)  for  an  hour 
prior  to  sample  appUcation,  the  devices 
failed  to  meet  the  model  specifications. 
Storage  at  temperatures  above  27°C 
(BO'F),  for  even  brief  periods  of  time, 
may  result  in  false  negative  readings. 

It  should  be  noted  also  that  while  the 
ON-SITE  ALCOHOL  sahva-alcohol 
screening  device  manufactured  by 
Roche  Diagnostics  Systems  passed  all  of 
the  requirements  of  the  model 
specifications,  readings  should  be  taken 
only  after  the  time  specified  by  the 
manufactiu^r.  For  vaUd  readings,  the 
user  should  follow  the  manufactiu«r's 
instructions.  Readings  should  be  taken 
one  (1)  minute  after  a  sample  is 
introduced  at  or  above  SCC  (Be'F); 
readings  should  be  taken  after  two  (2) 
minutes  at  18-29°C  (64''F-84»F);  and 
readings  should  be  taken  after  five  (5) 
minutes  when  the  sample  is  introduced 
at  temperatures  at  or  below  17°C  (SST). 
If  the  reading  is  taken  before  five 
minutes  have  elapsed  under  the  cold 
conditions,  the  user  is  likely  to  obtain 
a  reading  that  imderestimates  the  actual 
sahva-alcohol  level. 

The  Conforming  Products  List  is 
therefore  amended  as  follows: 


Conforming  Products  List  of  Alcohol  Screening  Devices 


Manufacturer 


Devices(s) 


(1)  AIco  Check  lntematk>nal*  Hudsonville.  Ml 


(2)  Chematks.  Inc.,  North  Webster,  IN  ...» 

(3)  Guth  LatMratories,  Inc.*,  Harrisburg,  PA^., 


(4)  Repco  Marketing,  Inc.,  Raleigh,  NC 

(5)  Roche  Diagnostk:  Systems,  Branotaburg.  NJ 

(6)  Sound  Off,  Inc..*  HudsortvIHe,  Mt' 


(7)  STC  Diagnostics,  Inc.,  Bethlehem,  PA 


•AIco  Check  3000  D.O.T. 

•AIco  Screen  3000. 

•ALCO-SCREEN  02™.' 

•Akx)  lector  Marie  X. 

•Mark  X  Akx>hol  Checker. 

•Ak»  Tec  III. 

•On-Site  Akx>hot.2 

•Digitox  D.O.T. 

•AIco  Screen  1000. 

•Q.E.D.  A150  Saliva  Alcohol  Test. 


'The  devices  listed  t>y  ttvs  manulacturer  are  tt>e  same  device  sokj  under  tow  different  names. 

^  It  shoukJ  t>e  noted,  however,  that  while  the  ALCO-SCREEN  02tm  saiiva-akx)hol  screening  device  manufactured  by  Ctiematks,  Inc.  passed 
the  requirements  of  the  model  spedficatkxis  wtwn  tested  at  40°  C  (104"  F),  the  manufacturer  has  irxlk»ted  that  the  device  cannot  exceed  stor- 
age temperatures  of  27°  C  (80*  F).  (Instructions  to  this  effect  are  stated  on  all  packaging  accornpanying  the  device.)  Accordingly,  ttie  device 
should  not  be  stored  at  temperatures  atxjve  27°  C  (80°  F)  and,  if  the  device  is  stored  at  or  bek>w  27°  C  (80°  F)  and  used  at  hiober  temperatures, 
the  lest  shoukJ  be  cornpleted  immediately.  When  these  devk:es  were  stored  at  or  bek>w  27°  C  (80°  F)  and  tested  at  40°  C  (104°  F)  immediately 
0.e.,  within  a  minute),  the  devices  met  the  nwdel  specificatkxts  and  the  results  persisted  for  10-15  minutes.  When  these  devices  were  stored  at 
or  below  27°  C  (80°  F)  and  were  equilibrated  at  40°  C  (104°  F)  for  an  hour  prior  to  san^ple  application,  the  devices  failed  to  meet  the  model 
specificatkxis.  Storage  at  temperatures  at»ve  27°  C  (80°  F),  for  even  brief  penods  of  time,  n^y  result  in  false  negative  readings. 

^While  this  device  passed  ail  <tf  ttie  requirements  of  the  nrKxtoi  specifications,  readirios  should  be  taken  only  after  ttie  time  specified  t>y  the 
manufacturer.  For  valid  reatinoB,  the  user  shouM  folk>w  ttie  manufacturer's  instructions.  Readings  shoukj  be  taken  one  (1 )  minute  after  a  sample 
is  introduced  at  or  atxiva  30°  C  (86°  F);  readings  shoukJ  be  taken  after  two  (2)  minutes  at  18°  C-29°  C  (64.4°  F-84.2°  F^:  and  readir>gs  shouki 
be  taken  after  five  (5)  minutes  when  testing  at  temperatures  at  or  below  17°  C  (62.6°  F).  If  the  reading  is  taken  before  five  (5)  minutes  has 
elapeed  under  the  coM  corKlittons,  the  user  is  likely  to  obtain  a  reading  ttiat  underestintates  the  actual  saliva-akx)hoi  level. 


II 


Note  that  devices  1,  3,  4  and  6  are 
breath  alcohol  testers  that  use 
semiconductor  type  sensors.  Devices  2, 
5,  and  7  are  saUva  alcohol  testers  that 
use  enzymatic  techniques  to  measure 
the  alcohol  concentration  in  a  saUva 
sample. 


Issued  on:  August  10, 1995. 
Junes  Hudlund, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 

(FR  Doc.  95-20179  Filed  8-14-95;  8:45  am] 
BiUMO  CODE  4910-W-M 


Denial  of  Motor  Vehicle  Defect  Petltton 
from  Victor  A.  Fleming 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
NHTSA  under  49  U.S.C.  30162(a)(2) 
(formerly  section  124  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended). 
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In  March  1995,  Mr.  Victor  A.  Fleming, 
an  attomey  associated  with  the  Gill  Law 
Finn  of  Little  Rock,  Arkansas, 
petitioned  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  to  order 
a  safety  recall  of  certain  motor  vehicles 
produced  by  the  Chrysler  Ckirporation 
(Chrysler)  for  remedy  of  an  alleged 
defect  in  the  park  lock  system  of  the 
automatic  transmissions  installed  in 
those  vehicles.  Specifically,  Mr. 
Fleming  requested  that  Clu7sler  be 
ordered  to  conduct  a  safety  recall  of  its 
1984  through  1991  model  year  vehicles 
equipped  with  console-mounted 
transmission  shift  lever  assemblies,  in 
order  to  adequately  notify  owner/ 
operators  that  the  shift  lever  can  be 
moved  out  of  the  "Paric"  position  after 
.  the  ignition  key  has  been  removed.  The 
petitioner  proposed  that,  as  a  remedy  for 
the  alleged  defect,  a  readily  visible 
warning  should  be  installeid  in  the 
subiect  vehicles. 

Ine  safety  defect  alleged  in  this 
matter  does  not  refer  to  the  failure  or 
malfunction  of  any  component  or 
operating  system  of  the  vehicle.  Rather, 
the  petition  requests  that  the 
manufactxuer  be  ordered  to  imdertake  a 
safety  recall  "•  *  *  for  the  purpose  of 
adequately  notifying  *  *  *"  owners  of 
the  subject  vehicles  of  certain  design 
and  operating  features  of  the  automatic 
transmission  park  lock  system.  The 
petitioner  argues  that  such  notification 
is  necessary  to  provide  a  proper  warning 
that  the  transmission  park  lock  system 
permits  removal  of  the  engine  ignition 
key  when  the  transmission  is  not  in  the 
"Park"  position.  For  the  reasons  set 
forth  below,  Mr.  Fleming's  petition  is 
denied. 

The  petitioner  presented  as  a 
documentary  account  of  this  design 
characteristic,  the  experience  of  a  client 
severely  injured  when  struck  by  her 
1990  Dodge  LeBaron  convertible 
equipped  with  a  console  moimted  gear 
shift  lever.  According  to  the  petition, 
the  vehicle  had  been  parked  on  a  sUght 
incline  with  the  engine  ignition  tiuned 
oS  and  the  ignition  key  removed,  when 
it  began  an  unpowered  rollaway  and 
struck  the  driver  while  she  was  walking 
away  from  the  vehicle.  The  petitioner 
also  stated  that  the  driver  beheved  that 
the  transmission  had  been  shifted  into, 
or  toward,  the  "Park"  position,  as  was 
the  driver's  stated  habit  to  do  so.  The 
petition  is  silent  as  to  whether  the 
parking  brake  was  appUed  or  failed  to 
function  properly.  "The  petitioner's 
client  filed  suit  against  Chrysler  in 
January  1994,  and  a  jury  subsequently 
ruled  for  Chrysler.  Reportedly,  a  motion 
for  a  new  trifj  is  pending. 

This  petitioner's  allegations  are 
limited  to  1984  through  1991  Chrysler 


vehicles  equipped  with  automatic 
transmissions  and  a  center  floor  console 
shifter.  Petitioner  argues  that  the  design 
of  the  transmission  park  lock  system  is 
defective  in  that  even  though  the  system 
performs  as  it  was  intended,  the  design 
itself  represents  a  safety  defect.  The 
petitioner  presents  a  detailed  discussion 
of  the  relevant  technical  issues, 
reflecting  extensive  research  in  support 
of  the  litigation  against  Chrysler  on 
b^alf  of  his  client.  Included  as  an 
attachment  to  the  petition  is  a  copy  of 
the  NHTSA  closing  report  for 
Engineering  Analysis,  EA91-010,  which 
concerned  the  park  lock  system 
installed  in  1981-1990  Chrysler 
Corporation  vehicles  with  steering 
coliunn-mounted  gear  selector  levws. 

In  EA91-010,  the  issue  of  concern 
was  defined  broadly  as  failure  of  the 
transmission  to  properly  engage  or  lock 
in  the  "Park"  position  when  properly 
shifted  to  that  position  by  the  vehicle 
operator.  It  was  established  through 
engineering  tests  and  design  analyses 
that  when  properly  shifted  to  the  "gated 
Park"  position,  the  transmission  would 
effectively  prevent  self  mobihty  or 
unpowered  vehicle  rollaway  incidents, 
and  that  the  design  of  the  shift 
mechanism  disclosed  no  mechanical  or 
hydraulic  defect  that  would  cause  the 
subject  transmissions  to  shift  finm 
"Park"  to  "Reverse"  without  external 
input. 

The  vehicle  operated  by  the 
petitioner's  client  was  a  Chrysler 
LeBaron  convertible  equipped  with 
Chrysler's  type  A-413  or  A-460 
automatic  transmission.  These  two 
transmission  models  were  the  subject  of 
EA91-010.  In  the  Le  Baron  convertible 
model,  the  shift  lever  was  center 
coqsole  mounted,  as  opposed  to  being 
mounted  on  the  steering  column  in  the 
sedan.  The  petition  argues  that  the 
characteristics  of  the  design  of  the  floor 
mounted  shift  linkage  present  a  safety 
defect  in  that  the  key  can  be  removed 
bom  the  vehicle  wi^out  the  shift  lever 
being  placed  in  the  "Park"  position. 
This,  according  to  petitioner,  increases 
the  likelihood  of  injury  fi-om  an 
imintended  rollaway  in  that  the 
operator  may  leave  the  vehicle  without 
placing  the  transmission  in  "Park"  or 
applying  the  parking  brake. 

It  should  be  noted  that  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
114,  "Theft  Protection,"  sets  minimum 
performance  requirements  for  the 
transmission  park  lock  system  of 
vehicles  with  a  GVWR  of  10,000  pounds 
or  less.  At  the  time  the  subject  vehicles 
were  manufactured,  the  purpose  of 
FMVSS  No.  114  was  "theft  protection  to 
reduce  the  incidence  of  accidents 
resulting  from  unauthorized  use."  In 


1990  FMVSS  No.  114  was  amended 
(effective  September  1, 1992)  to  specify 
"requirements  to  reduce  the  incidence 
of  crashes  resulting  from  rollaway  of 
parked  vehicles."  For  vehicles 
manufactured  prior  to  September  1, 
1992.  FMVSS  No.  114  required  that 
vehicles  must  have  a  key  locking  system 
that  prevents  vehicle  steering  or  self- 
mobility,  or  both,  when  the  key  is 
removed.  The  public  docket  detailing 
promulgation  of  FMVSS  No.  114  is 
complete  in  its  presentation  and 
analyses  of  relevant  technical  issues. 

To  meet  the  requirements  of  FMVSS 
No.  114  as  they  existed  prior  to 
September  1, 1992,  manufactiu«rs 
typically  installed  a  steering  column 
lock  to  prevent  steering  with  the 
ignition  key  removed.  Alternatively,  the 
requirement  to  prevent  vehicle  self- 
mobility  with  the  key  removed  was 
usually  addressed  by  installation  of  a 
transmission  shift  lever  lock.  The 
designs  of  such  shift  lever  locks 
required  that  an  automatic  transmission 
be  shifted  into  the  "Park"  position  in 
order  to  enable  removal  of  the  ignition 
key,  and  after  the  key  was  removed, 
shifting  the  transmission  from  the 
"Park"  position  to  any  other  gear  was 
prevented.  Many  vehicle  manufacturers 
installed  both  types  of  locks  even 
though  not  required  to  do  so  by  FMVSS 
No.  114.  Chrysler  chose  to  use  only  the 
steering  colimm  lock  to  prevent  steering 
of  the  subject  vehicles. 

On  April  5,  1988,  NHTSA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
to  address  the  problems  of  inadvertent 
steering  column  lock-up  and 
inadvertent  shifting  of  the  transmission. 
Following  the  normal  procediues 
associated  with  the  issuance  of  a 
rulemaking  action.  NHTSA  issued  on 
May  22. 1990.  an  amendment  to  FMVSS 
No.  114  which  reqiiired  that  each 
vehicle  be  eqmpped  with  a  key  locking 
system  that,  whenever  the  key  is 
removed: 

a.  Prevents  normal  activation  of  the 
vehicle's  engine  or  motor,  and 

b.  Prevents  either  steering  or  forward 
self-mobiUty  of  the  vehicle  or  both.  For 
a  vehicle  equipped  with  an  automatic 
transmission  with  a  Park  position,  the 
key  locking  system  must  prevent 
remoi^  of  the  key  unless  the 
transmission  or  transmission  shift  lever 
is  locked  in  "Park,"  or  becomes  locked 
in  Park  as  a  result  of  removing  the  key. 

The  purpose  of  the  amendment, 
applicable  to  certain  vehicles 
manufactured  after  September  1. 1992, 
was  to  preclude  operation  of  the  shift 
lever  by  children,  thus  preventing  child 
injuries  associated  with  vehicle 
rollaway  incidents. 
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The  petitioner  notes  that  many 
manufacttirers  had  installed  sudi  key- 
locking  systems  in  vehicles  with 
automatic  transmissions  prior  to  the 
September  1, 1992,  effective  date  of  the 
amendment.  The  petitioner  argued  that 
for  reasons  of  cost  and  possibly  other 
considerations,  Chrysler  elected  to  limit 
the  installation  of  such  key  locking 
systems  to  vehicles  in  which  the 
transmission  shift  lever  was  moimted  on 
the  steering  coltmm.  Chrysler- 
manufactured  vehicles  with  the  gear 
selector  lever  installed  in  a  center-floor 
console  were  not  equipped  with  such  a 
key  lock  system  prior  to  model  year 
1993.  ' 

The  petitioner  contends  that  Chrysler 
failed  to  adequately  warn  owners  of  the 
subject  vehicles  with  floor-mounted 
transmission  shift  levers  that  removal  of 
the  ignition  key  firom  the  ignition  switch 
did  not  indicate  that  the  transmission 
had  beeo  locked  in  the  "Park"  position. 
Because  of  this  alleged  failure  to 
provide  "adequate  warning"  of  this 
design  characteristic,  the  petitioner 
claims  that  operators  of  the  subject 
vehicles  were  led  to  believe  in  error  that 
self-mobility  of  the  vehicle  was 
impossible  once  the  key  had  been 
removed  from  the  ignition  switch.  The 
petitioner  also  alleges  that  incidents  of 
unpowered  vehicle  rollaway  had 
resulted  in  accidents  and  injuries. 

While  the  petitioner  presented 
examples  of  incidents  where 
unintended  rollaways  had  occurred  in 
1984-1991  Chrysler  vehicles  equipped 
with  automatic  transmissions  and  floor 
mounted  shifters,  the  petition  does  not 
set  forth  any  facts  establishing  that 
Chrysler  vehicles  differed  either  in 
design  or  performance  from  other 
vehicles  that  allowed  removal  of  the 
ignition  key  without  placing  the 
transmission  in  the  "Park"  position. 
Also,  as  noted  above,  the  petition  does 
not  allege  that  the  involved  vehicles 
presented  a  safety  hazard  stemming 
from  a  component  or  system  failure. 

The  petitioner  asks  that  Chrysler  be 
ordered,  under  the  notification  and 
remedy  provisions  of  the  Act,  to  provide 
notification  together  with  a  readily 
visible  warning  that  the  subject  vehicles 
can,  in  fact,  roU  away  when  imattended 
if  the  transmission  is  not  properly 
shifted  into  the  "Paric"  position,  even 
though  the  ignition  key  has  been 
removed. 

The  petitioner  recognized  that  such 
an  advisory  appears  in  the  LeBaron 
owner's  manual: 

Note:  A  console  mounted  shift  lever  can  be 
moved  out  of  PARK  after  the  ignition  key  has 
been  removed.  Therefore,  it  is  very  important 
that  children  left  in  the  vehicle  be  cautioned 
against  touching  the  shift  lever.  Also,  the 


parking  brake  should  be  fully  applied  before 
leaving  the  vehicle,  especially  when  p>arked 
on  an  incline. 

A  principal  point  of  the  petitioner's 
request  is  that  the  "Note"  as  stated 
above,  does  not  provide  "adequate 
warning."  The  petitioner  cited 
testimony  during  the  trial  in  which  a 
human  factors  expert  stated  that  the 
"Note"  does  not  constitute  a  warning, 
and  that  it  makes  no  mention  of  the  fact 
that  the  key  can  be  removed  from  the 
ignition  even  if  the  transmission  is  not 
in  the  "Park"  position.  The  petition  also 
dtes  the  presence  of  a  larger  niunber  of 
warnings  contained  in  the  owner's 
manual  for  1990  Ford  Mustang  vehicle 
equipped  with  a  floor  moimted  shifter 
allowing  removal  of  the  key  without  the 
transmission  placed  in  "Park." 
Petitioner  alleges  that  these  warnings 
are  more  effective  in  that  they  provide 
more  specific  advice  about  the 
characteristics  of  the  shift  lock  and  the 
potential  for  unintended  rollaway. 
Petitioner  does  not,  however,  present 
any  data  suggesting  that  these  warnings 
are  more  effective  than  those  contained 
in  the  Chrysler  owner's  manual. 

The  petitioner  has  submitted  a  ' 
detailed  presentation  of  his  request,  as 
well  as  the  reasons  therefor. 
Notwithstanding  this  presentation, 
however,  NHTSA  does  not  believe  that 
it  would  be  appropriate  to  grant  the 
petition.  The  park  lock  system  found  on 
the  Chrysler  vehicles  that  are  the  subject 
of  this  petition  was  not  unique. 
Manufacturers  other  than  Chrysler  also 
produced  veUcles  during  this  time 
period  in  which  the  key  could  be 
removed  without  locking  the 
transmission  in  "Park."  Petitioner  has 
not  produced  any  evidence  or 
information  suggesting  that  the  Chrysler 
vehicles  created  a  higher  risk  to  safety 
than  these  similar  vehicles.  While  it  is 
the  agency's  position  that  existing 
Federal  motor  vehicle  safety  standards 
are  minimnTn  performance  benchmarks 
and  that  compliance  with  these 
standards  does  not  preclude  the  agency 
from  deciding  that  a  safety-related 
defect  exists,  the  vehicles  in  question 
complied  with  the  requirements  of 
FMVSS  No.  114  as  they  existed  at  the 
time  they  were  manufactured.  The  later 
promulgation  of  an  amendment  to  this 
Standard  to  address  the  hazard  of 
imintended  rollaways  caused  by  failure 
to  place  the  transmission  in  "Park"  or 
movement  of  the  shift  lever  in  an 
unattended  parked  vehicle  does  not 
establish  that  earlier  designs  were 
defective,  but  reflects  the  conclusion 
that  existing  designs  can  be  improved. 
The  evidence  presented  by  the 
petitioner  does  not  indicate  that  the 


design  presents  a  safety-related  defect 
under  the  Act.  Thus,  after  considering 
all  of  the  issues  raised  by  this  petition; 
and  recognizing  the  need  to  allocate  and 
prioritize  NHTSA 's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  agency  has  decided  to  deny 
the  petition. 

Authority:  49  U.S.C.  30162(a):  delegations 
of  authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  3, 1995. 

Midiael  B.  Browmlee, 

Associate  Administrator  for  Safety 
Assurance. 

(FR  Doc.  9^20174  Filed  »-14-9S:  8:45  am] 

BILUNQ  COK  4»1»-6*-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  lAeettng 

The  Department  of  Veterans  Affairs 
gives  notice  under  PubUc  Law  92-463 
that  the  annual  meeting  of  the 
Department  of  Veterans  Affairs 
Voluntary  Service  National  Advisory 
Committee  will  be  held  at  the  Holiday 
Inn — ^Mart  Plaza,  350  North  Orleans 
Street,  Chicago,  Illinois,  October  25 
through  28,  1995.  The  meeting  begins 
with  participant  registration  at  8  a.m.  on 
October  25  and  concludes  at  12  Noon  on 
October  28.  The  meeting  is  open  to  the 
public. 

The  committee,  comprised  of  fifty-five 
national  voluntary  organizations, 
advises  the  Under  Secretary  for  Health 
and  other  members  of  the  Department  of 
Veterans  Affairs  Central  Office  staff  on 
how  to  coordinate  and  promote 
volunteer  activities  within  VA  facilities. 
The  primary  purposes  of  this  meeting 
are:  to  provide  for  committee  review  of 
volunteer  policies  and  procedures;  to   - 
accommodate  full  and  open 
communications  between  the 
organizations,  representatives  and  the 
Voluntary  Service  Central  Office  and 
field  staff;  to  provide  educational 
opportunities  geared  towards  improving 
volunteer  programs  with  special 
emphasis  on  methods  to  recruit,  retain, 
motivate  and  recognize  volunteers;  and 
to  approve  committee 
recommendations. 

For  further  information,  contact  the 
Director,  Voluntary  Service  Office  (167), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington, 
DC,  20420,  (202)  565-7405. 

Dated:  August  13, 1995. 
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By  Direction  of  the  Secretaiy. 
Heyward  Bumister, 

Conunittee  Management  Officer. 

(FR  Doc.  95-20049  Filed  8-14-95;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  157 

Tuesday,  August  15,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552l)(e)(3). 


FEDERAL  HOUSING  FINANCE  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  FR  39487, 
August  2, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9  a.m.,  Wednesday,  August 
9, 1995. 

CHANGE  IN  THE  MEETING:  The  following 
topic  was  withdrawn  from  the  open 
portion  of  the  meeting. 

•  Federal  Home  Loan  Bank  of  San 
Francisco's  Request  for  Additional  AH? 
Funds  for  Neighborhood  Housing  Services. 

The  Board  determined  that  agency 
business  required  its  consideration  of 
this  matter  on  less  than  seven  days 
notice  to  the  public  and  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 
Rita  Fair, 
Managing  Director. 

[FR  Doc.  95-20217  Filed  8-11-95;  9:51  ami 
HLUNG  COOE  672S-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  14,  21, 28,  and 
September  4, 1995. 


PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  14 

There  are  no  meetings  scheduled  for  the 
Week  of  August  14. 

Week  of  August  21— Tentative 

Tuesday,  August  22 
10:00  a.m. 
Briefing  on  Changes  to  the  Performance 

Indicator  Program  (Public  Meeting) 
(Contact:  Steve  Mays,  301-415-7496) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(Please  Note:  These  items  will  be  affirmed 
immediately  following  the  conclusion  of 
the  precfeding  meeting.) 

a.  Final  Amendment  to  10  CFR  Part  50, 
Appendix  J,  "Containment  Leakage 
Testing,"  to  Adopt  Performance-Oriented 
and  Risk-Based  Approaches  (Tentative) 

b.  Curators  of  the  University  of  Missouri 
Licensee's  Petition  for  Reconsideration 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  August  2»— Tentative 

Wednesday,  August  30 

11:30  a.m. 
Affirmation  Session  (PUBLIC  MEETING) 
a.  Revisions  to  Regulatory  Requirements 

for  Reactor  Pressure  Vessel  Integrity  in 

10  CFR  Part  50  (Tentative) 
(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  September  4— Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  September  4. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  chairman  Shirley  A.  Jackson,  because  with 
three  vacancies  on  the  Commission,  it  is 
temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interest  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
OfBce  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 

Dated:  August  10, 1995. 

William  M.HiU,  Jr. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-20235  Filed  8-11-95;  10:55  am] 
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August  IS,  1995 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  888 

Fair  Marlcet  Rents  for  Section  8  Existing 
Housing;  Amendments  to  Method  of 
Caicuiating;  Final  Ruie 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFRPart888 
[Doctet  No.  FR-3694-F-02I 
niN  2S01-AB76 

Fair  Market  Rents  for  Section  8 
Existing  Housing;  Amendments  to 
Meltiod  of  Caicuiating 

AQQICY:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Department's  regulations  at  24  CFR  part 
888  governing  the  method  of  calculating 
Fair  Market  Rents  (FMRs)  for  Section  8 
Existing  housing  programs  including  the 
Section  8  Rental  Certificate  program 
(including  space  rentals  by  owners  of 
manufactured  homes  imder  that 
program);  the  Moderate  RehabiUtation 
Single  Room  Occupancy  program;  the 
Loan  Management  and  Property 
Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program; and  any  other  programs  which 
use  the  Section  8  FMRs. 

HUD  is  changing  the  definition  from 
the  45th  percentile  of  the  rental 
distribution  of  standard  quality  rental 
housing  imits  to  the  40th  percentile  as 
a  cost  saving  measure.  On  average, 
FMRs  wiU  be  3.3  percent  less  than  if 
they  were  set  at  the  45th  percentile 
level.  This  change  will  not  significantly 
affect  September  8  program  operations. 
Families  mil  continue  to  have  an 
adequate  choice  of  good  housing  and 
qaighborhoods  at  the  40th  percentile 
PMR. 

9FECTIVE  DATE:  September  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing;  telephone  (202)  708-0477  or 
(202)  708-0850  (TDD  for  speech-  or 
hearing-impaired),  for  questions  relating 
to  the  Sec|[on  8  Rental  Certificate, 
Rental  Voucher,  and  Moderate 
Rehabilitation  programs; 

Barbara  Hunter,  Program  Planning 
Division,  Office  of  Multifamily  Housing 
Management;  telephone  (202)  708-3944 
or  (202)  708-4594  (TDD  for  speech-  or 
hearing-impaired),  for  questions  relating 
to  all  other  Section  8  pro»anis. 

David  Pollack,  Office  otCommimity 
Planning  and  Development;  telephone 
(202)  708-1234  or  (202)  708-2565  (TDD 
for  speech-  or  hearing-impaired),  for 
questions  relating  to  Moderate 
Rehabihtation,  Single  Room  Occupancy 
(SRO). 

Michael  Allard,  Office  of  Policy 
Development  and  Research,  (202)  708- 


0577  or  70»-1455  (TDD  for  speech-  or 
hearing-impaired),  for  questions  relating 
to  measurement  of  rent  levels. 

Mailing  address  for  above  persons: 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  (Telephone 
numbera  are  not  toll-free.) 

SUPPt.EMENTARY  INFORMATKM: 

L  Background 

Section  8  of  the  U.  S.  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
low-income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  Fair  Market 
Rents  (FMRs)  established  by  HUD,  or  by 
payment  standards  based  on  the  FMRs 
established  by  public  housing  agencies 
for  the  Rental  Voucher  program.  In 
general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately-owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxiuy)  nature  with  suitable 
amenities. 

Under  section  8(c)  of  the  Act,  the 
Secretary  of  HUD  is  directed  to  establish 
FMRs  periodically,  but  not  less 
fiequently  than  annually.  HUD 
publishes  proposed  FMRs  each  year, 
and  after  a  period  of  public  comment, 
publishes  the  final  FMRs.  The  method 
used  to  calculate  FMRs  is  described  in 
24  CFR  part  888,  subpart  A.  This  rule 
amends  thoTegulations: 

(1)  To  change  the  FMR  rent  standard 
from  the  4Sth  to  40th  percentile  rent  of 
the  rent  distribution  of  rental  housing 
units; 

(2)  To  axithorize  the  Secretary  to 
establish  FMR  areas  that  difiier  from  the 
OMB  definitions  of  metropolitan  areas 
where  the  OMB  definitions  are 
determined  by  HUD  to  be  larger  than 
housing  market  areas; 

(3)  To  identify  Random  Digit  Dialing 
(RDD)  telephone  surveys  as  a  data. .       \ 
source  used  to  establish  FMRs  for 
selected  individual  areas  and  to  develop 
rent-change  fectors  for  updating  Fk/Qls; 

(4)  To  state  the  requirement  that,  in 
order  to  be  considered  as  a  basis  for 
revising  the  FMRs,  pubUc  comments  on 
proposed  FMRs  must  contain 
statistically  valid  rental  housing  survey 
data  justifying  the  requested  changes; 
and  _--    ■ 

(5)  To  provide  that  the  FMR  for  a 
manufactured  home  space  in  the  tenant- 
based  certificate  program  is  30  percent 
of  the  FMR  for  a  two-bedroom  tumsing 
unit. 

The  amendments  to  the  method  of 
calculating  FMRs  in  this  final  rule  apply 
to  the  following  Section  8  Housing 


Assistance  Payments  programs:  the 
Rental  Certificate  program,  including 
spaceTentals  by  owners  of 
manufactured  homes;  the  Moderate 
Rehabilitation  SRO  Program;  the  loan 
management  program  for  projects  with 
HUD-insured  or  HUD-held  mortgages,  as 
well  as  the  Property  Disposition 
program;  and  any  other  HUD  programs 
which  use  these  FMRs  (e.g.,  programs  to 
assist  the  homeless).  In  addition,  the 
rule  amends  the  regulations  to  reflect 
use  of  FMRs  to  establish  payment 
standards  for  the  Rental  Voucher 
program.  The  rule  apphes  to  public 
housing  agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs),  which  are 
collectively  referred  to  as  housing 
authorities  (HAs). 

n.  Public  Comments  on  Proposed  Rule 

On  March  2. 1995  (60  FR  11626). 
HUD  published  its  proposed  rule  that 
would  amend  the  Etepartment's 
regulations  at  24  CFR  part  888 
governing  the  method  of  calculating 
FMRs  for  the  Section  8  Rental 
Certificate  Programs  discussed  above. 
The  Department  received  628  comments 
on  the  proposed  regulation. 

The  following  presents  the  major 
issues  raised  in  the  public  comments 
and  HUD'S  responses  to  these  issues. 

1.  Comment:  Many  commenters 
contended  that  the  reduction  to  the  40th 
percentile  rent  standard  would  result  in 
a  shortage  of  imits  available  to  the 
Section  8  program  and  that  participants 
would  be  limited  in  their  housing 
choices  and,  therefore,  trapped  in  poor 
neighborhoods  where  units  are  of 
marginal  quality.  Some  HAs  are 
claiming  that  the  reduction  will  kill  the 
program  in  rural  areas. 

Response:  The  proposed  rule  would 
have  HUD  set  the  FMR  standard  at  the 
40th  percentile  rent  level  of  the 
distribution  of  standard  quafity  rental 
housing  units  occupied  by  recent 
movera.  Because  the  rents  of  recent 
movers  are  almost  always  higher  than 
the  rents  of  stayers,  more  than  40 
percent  of  the  standard  quality  rental 
housing  imits  in  each  FMR  area  have 
rents  that  would  make  them  available  to 
program  participants. 

A  HUD  analysis  of  Census  data  shows 
that,  contrary  to  the  perception  of  most 
of  the  commenters,  rent-eligible  units 
are  actually  widely  dispersed 
throughout  FMR  areas.  An  analysis  of  a 
representative  sample  of  13 
metropolitan  areas  revealed  that,  on 
average,  85  percent  of  census  tract 
neighborhoods  with  10  or  more  two- 
befkoom  rental  units  had  at  least  30 
percent  of  the  two-bedroom  imits  below 
the  FMRs.  The  variation  among  these 
areas  was  not  great.  All  areas  had  high 
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percentages  of  neighborhoods  with  rent 
eligible  units,  ranging  from  71  to  95 
percent  of  the  census  tracts  with  30 
percent  or  more  of  the  units  below  the 
FMR.  This  is  strongly  suggestive  that 
famihes  will  continue  to  have  an 
adequate  choice  of  good  housing  and 
nei^borhoods  at  the  40th  percentile 
FMR. 

A  similar  analysis  was  conducted  and 
similar  results  found  for  a  number  of 
nonmetropolitan  counties,  supporting 
the  conclusion  that  rural  areas  also  will 
have  an  ample  proportion  of  rental 
housing  that  famiUes  with  housing 
certificates  can  afford  at  the  40th 
percentile  FMR  standard. 

2.  Comment:  Many  conmientera  w»e 
concerned  that  lower  FMRs  would 
result  in  landlords  dropping  out  of  the 
Section  8  Existing  program. 

Response:  Lowering  the  standard  from 
the  45th  to  the  40th  percentile  rent  will 
reduce  FMRs  by  a  small  amount,  3.3 
percent  on  average.  While  some 
participating  landlords  with  units 
renting  very  close  to  the  ciurent  FMRs 
may  choose  to  drop  out  of  the  program, 
the  vast  majority  of  units  now  in  the 
program  will  continue  to  be  eligible 
under  the  new  40th  percentile  standard. 
In  addition,  HUD  will  be  able  to  use  the 
FMR  exception  authority  available  for 
submarkets  of  FMR  areas  to  mitigate  this 
situation. 

3.  Comment:  The  proposed  rule  was 
viewed  by  commenters  as  an  attempt  by 
OMB  and  HUD  to  reduce  budgets  at  the 
expense  of  low-income  Americans. 

ttesponse:  The  reduction  in  the  FMR 
standard  is  a  cost  savings  measure.  The 
streamlined  Section  8  program  will  save 
taxpayers  money  while  still  assuring 
that  low-income  families  participating 
in  the  program  will  be  able  to  improve 
their  housing  situations.  HUD  is 
confident  that  providing  Section  8 
families  access  to  40  percent  of  the 
standard  quality  rental  housing  stock  in 
a  housing  market  offers  them  the 
opportunity  to  afford  decent,  safe,  and 
sanitary  housing.  Further,  a  lower  FMR 
standard  permits  asastancrfor  more 
families  with  available  funding. 

4.  Comment:  Commenters  thought 
that  lower  FMRs  would  result  in  more 
program  vacancies  and  therefore  lower 
administrative  fees  to  HAs  increasing 
their  financial  burden  and  impacting 
their  ability  to  operate  the  program. 

Response:  The  fact  that  FMRs  are 
lower  does  not  mean  there  will  be  a 
lower  lease-up  rate  in  the  program. 
Lower  FMRs  are  an  issue  only  for  new 
families  entering  the  program  or  for 
fiimilies  that  move.  Famihes  in  need  of 
housing  wiU  find  units  that  rent  below 
the  lower  FMR  rather  than  give  up  their 
rental  assistance.  Current  program 


participants  desiring  to  move  will  be 
less  likely  to  move  if  they  have 
difficulty  finding  a  unit. 

HUD  is  in  the  process  of  decoupling 
the  HA  ongoing  administrative  fees  from 
the  current  FMR  to  the  extent  allowed 
by  law.  Under  the  notice  on 
administrative  fees  for  the  Section  8 
Rental  Voucher  and  Rental  Certificate 
Programs  that  was  published  in  the 
Federal  Register  on  January  24, 1995 
(59  FR  32492),  the  HA  ongoing 
administrative  fees  for  the  rental 
vouchera  and  certificate*  funded  from 
pre-FY  1989  appropriations, 
representing  more  than  one-half  of  the 
program  units,  were  decoupled  from  the 
current  FMRs.  HUD  is  seeldng 
legislation  to  decouple  fees  from  the 
FMRs  for  rental  vouchera  and 
certificates  funded  fit)m  FY  1989  and 
subsequent  appropriations.  Changes  in 
the  monthly  per  unit  fee  amount  would 
be  based  on  changes  in  wage  data  or 
other  objectively  measurable  data,  as 
determined  by  HUD,  that  reflect  the 
costs  of  administering  the  program. 

5.  Comment:  Commentera  objected 
that  the  proposed  rule  encourages  HAs 
to  conduct  RDD  surveys  v^ch  are  too 
costly  and  are  not  as  reUable  as  local 
surveys  of  real  estate  agents,  renters, 
and  visual  inspections  of  rental  units. 
BUD  surveys  do  not  account  for 
substandard  housing,  and  households 
with  telephones  are  not  necessarily 
standard  quaUty  units,  especially  in 
rural  areas.  HUD  requires  HAs  to  use 
statistically  vahd  surveys,  implying  the 
required  use  of  the  RDD  approach.  HUD 
should  allow  a  common  sense, 
inexpensive  approach  to  rental  housing 
surveys. 

Response:  HUD  encourages  HAs  that 
beUeve  their  FMRs  are  too  low  to 
conduct  statistically  vaUd  siuveys  to 
test  these  numbera..  HUD  recommends 
the  use  of  RDD-type  surveys,  but  these 
surveys  are  not  mandatory.  Both  the 
RDD  and  the  traditional  methods  that 
HUD  recommends  emphasize  the  need 
to  obtain  a  complete  Ust  of  the  rental 
universe  and  conduct  the  survey  in  an 
unbiased  way.  Very  small  samples,  if 
carefully  drawn  and  surveyed,  are  more 
accurate  than  large  samples  drawn  from 
biased  sources  or  surveyed  in  a  biased 
manner.  Regardless  of  how  the  survey 
itself  is  conducted,  the  universe  Ust 
must  reflect  the  entire  rent  distribution 
of  the  FMR  area.  HAs  may  continue  to 
submit  traditional  rental  housing 
surveys  and  HUD  will  continue  to 
evaluate  them  in  terms  of  their  sample 
validity. 

HUD  provides  extensive  step-by-step 
guidance  on  how  to  conduct  statistically 
valid  surveys,  including  sample 
selection  (using  either  the  RDD  or 


traditional  method),  questionnaire 
wording,  follow-ups  of  nonrespondents, 
and  data  processing.  HUD  is  also  willing 
to  help  HAs  that  want  to  conduct  their 
own  surveys. 

HUD's  past  analysis  indicates  that 
RDD  surveys  appropriately  reflect  the 
rent  levels  of  the  standard  quahty 
housing  stock.  The  impact  of 
substandard  housing  is  offset  by  the  use 
of  samples  of  rental  housing  units  with 
telephones.  The  upward  rent  bias  from 
surveying  only  units  with  telephones  is 
offset  by  the  high  proportion  of  non- 
telephone  imits  that  would  not  meet 
quality  standards. 

HUD  has  always  required  the  use  of 
statistically  valid  housing  surveys  in 
FMR  comments  and  has  stated  the 
requirements  for  such  surveys  in  the 
preambles  to  the  notices  of  proposed 
FMRs.  In  recent  yeara,  HUD  has  also 
publicized  the  availabiUty  of  its  rental 
housing  survey  guides  and  has 
conducted  an  outreach  program  to  help 
HAs  conduct  statistically  valid  surveys. 
These  surveys  need  not  be  conducted  by 
professionals,  and  are  cheap  enough 
that  most  HAs  can  afford  to  conduct 
them.  Even  very  small  HAs  have  been 
able  to  use  these  surveys  by  joining  their 
resources  and  conducting  combined 
surveys. 

6.  Comment:  The  proposed  change 
was  particularly  perplexing  to  several 
commentera  in  view  of  the  Section  8 
NOFA  selection  criteria — Efforts  of  HA 
to  Provide  Area- Wide  Housing 
Opportunities  for  FamiUes. 

Response:  Prior  to  issuing  the 
proposed  regulation,  HUD  considered 
the  impact  of  this  change  on  efforts  to 
encourage  famiUes  to  move  from  high 
poverty  neighborhoods.  As  discussed  in 
the  response  to  the  first  comment,  HUD 
is  confident  that  rental  housing  units 
meeting  the  program  standards  are 
available  throu^out  FMR  areas,  and 
wiU  favorably  consider  requests  for 
submarket  exception  rents  in  order  to 
maintain  opportunities  for  famiUes  to 
rent  units  in  non-poverty 
neighborhoods. 

7.  Comment:  The  reduction  in  the 
FMR  standard  would  make  it  more 
difficult  to  administer  a  program  that 
mandates  Family  Self-Sufficiency  (FSS). 

Response:  HUD  provided  special 
fundi^  in  FY  1994  for  HAs  to  hire  a 
service  coordinator  under  the  FSS 
program.  The  Notice  of  Funding 
AvailabiUty  for  FY  1995  provides 
additional  funding  for  HAs  to  hire  FSS 
service  coordinators. 

8.  Comment:  Several  commentera 
stated  that  reduced  FMRs  were 
insufficient  to  support  new  construction 
programs  like  the  Low  Income  Housing 
Tax  Credit  (LIHTC)  or  HOME  program. 
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Response:  The  FMRs,  set  at  the  40th 
percentile  level  of  standard  quality 
recent  mover  rental  units,  would 
include  approximately  the  bottom  half 
of  an  area's  standard  quality  rental 
stock.  It  is  not  HUD's  intention  to  set  the 
FMRs  at  a  level  high  enough  to  support 
new  construction  and  only  in  very 
unusual  situations  would  this  occur. 
Over  the  years,  some  production 
programs,  such  as  the  HOME  and  LIHTC 
programs,  have  had  program  rents  tied 
to  the  FMRs  to  ensure  that  the  end 
result  was  affordable  housing.  HOME 
participants  can  use  the  grant  money  in 
a  variety  of  ways  ranging  from 
leveraging  production  costs  to  directly 
paying  for  them.  Many  of  the  HOME 
and  LIHTC  participants  have  used  other 
sources  of  funds  to  write  down  rents  on 
these  projects. 

9.  Comment:  Commenters  objected  to 
the  30-day  comment  period  as  being  too 
short  a  time  period  to  comment  on  the 
proposed  changes. 

As  stated  in  tne  preamble  to  the 
proposed  rule  and  repeated  here,  HUD's 
position  in  providing  a  30-day  comment 
period,  rather  than  60  days,  is  that  the 
public  had  already  had  ample  notice 
that  HUD  was  considering  this  change. 
On  June  23. 1994  (59  FR  32492),  HUD 
published  a  notice  in  the  Federal 
Register  containing  two  separate  sets  of 
FMRs — one  based  on  the  45th  percentile 
rent  levels  and  the  other  based  on  the 
40th  percentile  rent  levels.  The  notice 
explained  that  HUD  was  considering  a 
40th  percentile  FMR  standard.  A 
reduction  in  the  FMR  standard  was  also 
annoimced  as  a  proposed  cost  savings 
measure  in  HUD's  FY  1995  budget 
presentation.  The  June  23, 1994  notice 
requested  public  comment  on  the 
proposed  FMRs  at  both  the  40th  and 
45th  percentiles.  Since  the  public  had 
already  had  the  opportunity  to  consider 
the  proposed  change  in  the  FMR 
standard  and  to  comment  on  the  actual 
proposed  FMRs  at  the  40th  percentile 
level,  HUD  believes  that  a  60-day 
comment  period  was  unnecessary  since 
the  abbreviated  comment  period  did  not 
adversely  impact  the  public's  ability  to 
participate  in  this  rule  making.  In  fact, 
HUD  received  and  evaluated  all 
comments  received  after  the  30-day 
comment  period  had  ended. 

10.  Comment:  Commenters  contended 
that  HUD's  proposal  to  provide  for  a  30- 
day  comment  period  for  the  annual 
notice  of  proposed  FMRs  is  not  enough 
time  for  HAs  to  do  rental  housing 
surveys.  Some  commenters  requested  a 
comment  period  longer  than  the  60  days 
currently  allowed. 

Response:  Tlie  regulation  requires  the 
Department  to  provide  a  comment 
period  of  at  least  30  days  to  identify 


areas  where  the  FMRs  are  believed  to  be 
too  high  or  too  low.  HUD's  practice  has 
been,  and  will  continue  to  be,  to  allow 
interested  parties  60  days  to  prepare 
their  comments.  The  60-day  comment 
period  was,  adopted  in  recognition  that 
the  additional  time  was  needed  for  HAs 
to  conduct  rental  housing  surveys.  HUD 
reserves  the  right,  however,  to 
abbreviate  the  comment  period  in  the 
event  that  special  circumstances  should 
warrant  such  an  action. 

HUD  cannot  provide  for  a  comment 
period  longer  than  60  days  and  still  be 
able  to  publish  final  FMRs  on  October 
1  of  each  year.  Because  of  the  time 
required  to  obtain  the  year-end  data 
used  to  update  and  process  the  FMR  / 
schedules  each  year,  the  earliest  them 
estimates  can  be  published  is  in  mid- 
April.  The  60-day  comment  period, 
therefore,  ends  in  mid-Jime,  and  the 
remainder  of  that  month  is  required  to 
process  and  distribute  the  comments  to 
the  respective  HUD  Field  offices.  HUD 
reviews  the  comments  for  the  next 
month  and  a  half,  through  mid-August. 
The  remainder  of  the  time  is  spent 
preparing  the  revised  FMRs  for 
puUication,  clearing  the  publication, 
and  submitting  them  to  the  Fedovl 
Register. 

11.  Comment:  Commenters  objected 
to  the  proposal  to  give  the  Secretary  the 
discretion  to  make  modifications  to  the 
FMR  area  definitions  of  large 
metropolitan  areas. 

Response:  HUD  generally  uses  the 
OMB  definitions  of  metropolitan  areas 
as  FMR  definitions  because  they  are 
good  approximations  of  housing  market 
area  definitions — the  criterion  that  HUD 
uses  to  define  FMR  areas.  OMB  in  its 
publication  establishing  these 
definitions  (OMB  Bulletin  NO.  93-17), 
however,  directs  agencies  who  use  the 
definitions  for  nonstatistical  purposes  to 
ensure  that  they  are  appropriate  for  the 
specific  program  use.  OMB  recommends 
that  the  agency  in  such  a  circumstance 
seek  public  comment  on  their 
appropriateness.  The  OMB  bulletin 
further  states  that  an  agency  may 
deviate  from  the  definitions,  but  should 
identify  the  deviations  and  specify  the 
program  for  which  they  will  apply.  In 
establishing  the  FMR  area  definitions, 
HUD  followed  the  OMB  procediues. 
First,  HUD  conducted  an  evaluation  of 
the  revised  OMB  metropolitan  area 
definitions  and  determined  there  were 
seven  metropolitan  areas  for  which  the 
OMB  definitions  were  too  large  to 
represent  housing  market  area 
definitions.  HUD  then  invited  public 
comment  in  the  notice  of  proposed 
FMRs  published  on  May  6, 1993  (58  FR 
27062).  HUD  received  only  one  public 
comment  on  this  issue.  After  reviewing 


the  comment,  HUD  decided  to  make  the 
modified  definitions  effective,  which  it 
did  in  the  October  1, 1993,  Federal 
Register  publication  of  final  FMRs  (58 
FR  51410).  This  rule  merely  codifies 
HUD's  existing  poUcy  of  making 
exceptions  to  FMR  definitions,  as 
warranted,  in  accordance  with  OMB's 
instructions. 

12.  Comment:  Several  commenters 
objected  to  HUD's  rule  to  set 
manufactured  home  space  rents  at  the 
30  percent  of  the  FMRs  for  a  two- 
bedroom  unit. 

Response:  HUD  first  annoimced  in  the 
May  6, 1993,  notice  of  proposed  FMRs 
that  it  was  considering  other 
alternatives  for  establishing 
manufactured  home  space  FMRs.  It  was 
explained  in  the  notice  that  the  data 
base  used  to  estimate  the  FMRs  for 
manufactured  home  space  rents  was 
quite  old,  from  a  1978  survey,  and  that 
no  new  data  sources  were  available. 
HUD  did  not  consider  the  existing  data 
sufficiently  acciu-ate  to  continue  using 
these  estimates.  Because  there  is  very 
limited  use  of  the  manufactiu^d  home 
space  rents  in  the  tenant-based  rental 
assistance  programs,  the  expected  cost 
of  obtaining  new  survey  data  was  not 
justified. 

HUD  did  not  receive  any  comments 
on  this  proposal  and,  therefore,  on  Jime 
23, 1994,  proposed  that  the 
manufactured  home  space  FMR  would 
be  30  percent  of  the  Section  8  two- 
bedroom  FMR  The  30-percent  ratio  was 
selected  on  the  basis  of  an  analysis 
which  showed  that  the  vast  majority  of 
the  manufactured  home  space  FMRs 
were  within  a  20  to  30  percent  range  of 
the  regxilar  two-bedroom  FMR. 
Recognizing  that  there  would  be  valid 
exceptions  to  this  relationship,  HUD 
informed  the  pubhc  that  it  would  accept 
local  surveys  of  space  rentals  in 
manufactured  home  parks  as  a  basis  for 
modifying  the  FMRs  where  the 
proposed  new  standard  was  not 
adequate  to  operate  the  program.  HUD 
also  announced  that  it  was  retaining  all 
local  surveys  that  had  been  accepted 
since  1990  as  the  basis  for  modifying  the 
manufactured  home  space  FMRs.  On 
September  28, 1994  (59  FR  49494),  HUD 
published  separately  in  Schediile  D,  the 
manufactured  home  space  FMRs  for  13 
areas  that  had  recent  local  surveys  and 
established  the  FMRs  for  all  other  areas 
at  30  percent  of  the  two-bedroom  FMR. 

13.  Comment  A  commenter  requested 
that  HUD  publish  a  contract  rent  and  a 
utility  amount  rather  than  a  gross  rent 
FMR  estimate.  The  basis  for  this  request 
is  the  concern  that  the  amoimt  HUD  is 
using  for  the  utility  component  is  less 
than  what  is  used  at  the  local  level. 
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Response:  HUD  FMRs  are  gross  rent 
estimates,  which  means  that  they 
include  the  cost  of  all  utilities.  HUD 
prefers  using  gross  rent  as  a  basis 
because  it  accounts  for  the  total  costs  to 
tenants  and  it  provides  a  consistent 
basis  for  comparison.  There  is  no  one 
contract  rent  for  an  FMR  area.  Contract 
arrangements  vary  with  regard  to  the 
types  of  utilities  paid  by  the  landlord 
and  those  paid  by  the  tenant.  HUD 
actually  uses  two  methods  to  develop 
gross  rent  estimates.  For  the  base-year 
estimates  of  FMR  areas  using  the  1990 
Census  and  post-1990  American 
Housing  Siuveys,  a  series  of  detailed 
questions  are  asked  to  determine  what 
utilities  the  tenants  pay  and  how  much 
they  pay.  The  contract  rent  and  tenant 
paid  utilities  are  then  combined  on  an 
individual  imit  basis  to  derive  the  gross 
rent  of  each  imit.  For  those  areas  based 
on  ROD  surveys,  the  gross  rents  are 
determined  by  asking  the  tenant  to 
identify  the  utilities  they  pay 
themselves.  HUD  then  uses  the 
approved  HA  utility  allowances  to 
determine  the  appropriate  amount  of 
tenfflit  paid  utilities,  which  are  added  to 
the  contract  rent  amount  to  determine  a 
gross  rent.  HUD  has  foimd  no  evidence 
to  suggest  there  is  a  dowrnward  bias 
introduced  into  the  estimates  using 
either  method.  The  RDD  procedure  uses 
the  most  current  HA  estimates  of 
utilities,  while  the  Census  surveys  use 
tenant  estimates  of  utilities.  If  anything, 
the  latter  source  may  be  somewhat 
overstated. 

14.  Comment:  A  commenter  stated 
that  HUD  should  not  implement  this 

.  change  without  specific  Congressional 
approval.  They  also  stated  that 
Congressional  opposition  last  year 
should  have  convinced  HUD  not  to  take 
this  action  ujiless  Congress  specifically 
directs  it  to  do  so. 

Response:  The  law  does  not  specify 
the  percentile  standard  used  to  establish 
the  FMRs  and  permits  HUD  to  change 
the  FMR  standard  from  the  45th  to  the 
40th  percentile  standard.  Accordingly, 
HUD  has  the  authority  to  implement 
this  change. 

15.  Comment:  A  commenter  claimed 
that  HUD's  FMR  calculations  are  flawed 
because  they  do  not  include  newly 
constructed  imits  which  would  allow 
for  greater  choice  of  locations  and 
increase  the  number  of  units  passing 
HQS. 

Response:  HUD  is  authorized  to 
provide  assistance  for  existing  housing 
imits  and  to  determine  FMRs  for  such 
imits.  Newly  constructed  imits — ^units 
built  within  the  past  2  years — are 
excluded  fit>m  the  FMR  calculations.  An 
objective  of  the  Section  8  Housing 
Assistance  Payments  program  is  to  serve 


as  many  low-income  famiUes  as 
possible  by  making  available  standard 
quality  rental  housing  imits  of  modest 
(nonluxury)  quahty.  Newly  constructed 
units  generally  have  much  higher  initial 
rent  levels  than  other  units.  HUD, 
therefore,  considers  that  such  units 
should  be  deleted  from  the  data  base 
used  to  calculate  the  Existing  Housing 
FMRs.  Deletion  of  new  units  from  the 
data  base  does  not  significantly  affect 
the  number  of  units  that  would  pass 
HQS.  HUD  also  calculates  the  FMRs  by 
deleting  substandard  units  from  the 
Census  distributions  of  rental  housing 
and  making  an  additional  adjustment  to 
factor  out  the  affects  of  substandard 
housing  on  rents  using  the  more  refined 
housing  quaUty  data  available  in  the 
American  Housing  Survey  distributions. 

16.  Comment:  A  commenter, 
concerned  that  FMRs  in 
nonmetropolitan  areas  were  too  low, 
suggested  HUD  consider  establishing 
minimum  FMRs  based  on  State 
averages. 

Response:  HUD's  use  of  the  1990 
Census  to  re-benchmark  the  FMRs 
significantly  improved  the  accuracy  of 
these  estimates  in  nonmetropolitan 
counties.  For  the  first  time,  rent  data 
were  available  for  all  counties 
individually  rather  than  for  county 
groups  as  had  been  the  situation  with 
previous  Censuses.  To  protect  against 
imrealistically  low  FMRs  being  set  as 
the  result  of  insufficient  sample  sizes, 
exceptions  were  made  to  the  use  of 
county  level  FMRs.  The  exceptions 
involved  the  use  of  State-wide 
minimum  rent  estimates  that  were 
applied  to  all  FMR  areas  with  fewer 
than  100  two-bedroom  rental  unit  cases 
in  the  Census  and  with  FMRs  below  the 
State  minimum  comparable  rent  of  areas 
with  100  or  more  such  cases.  Tte  base 
year  FMR  estimates  for  these  counties 
were  set  at  the  lower  of  the  State-wide 
minimum  or  the  upper  end  of  the 
confidence  interval  of  the  Census-based 
rent.  HUD  is  concerned  about  the 
continued  number  of  inquiries  on  this 
issue,  however,  and  is  currently 
reviewing  its  exception  procedure  to 
determine  if  a  further  adjustment  may 
be  warranted  for  normietropolitan 
counties  with  extremely  low  rents. 

17.  Comment:  A  commenter  objected 
that  comments  should  not  be  restricted 
in  any  way.  Requiring  smaller  housing 
authorities  to  submit  exhaustive 
statistics  (from  rental  housing  surveys) 
violated  the  spirit,  if  not  the  letter  of  the 
law.  The  comment  stated  that  nearly  all 
HAs  have  complete  data  for  rental 
properties  to  establish  rent 
reasonableness  and  comparability  and 
that  the  results  of  RDD  surveys  pale  to 
insignificance  when  compared  to  the 


actual  day  to  day  experience  of  a  local 
housing  authority. 

Response:  As  explained  in  the 
response  to  comment  number  5,  HUD 
does  not  mandate  the  use  of  RDD 
surveys  and  continues  to  accept  the 
traditional  type  rental  housing  surveys 
as  a  basis  for  revising  the  FMRs  as  long 
as  the  survey  samples  are  not  biased  and 
are  representative  of  the  rental  housing 
stock  of  the  entire  FMR  area.  HUD 
disagrees  with  the  contention  that  local 
rent  reasonableness  data  are  a  better,  or 
even  an  acceptable  alternative,  to  an 
RDD  survey  or  a  traditional  survey 
conducted  in  accordance  with  HUD 
survey  guidelines.  The  rent 
reasonableness  data  base  is  a  restricted 
source  of  information  that  is  collected 
for  specific  units  being  considered  for 
participation  in  the  program,  for  limited 
parts  of  FMR  areas,  and  at  various 
points  in  time.  As  such,  the  data  are  not 
likely  to  constitute  a  representative 
sample.  For  many  areas  these  data  were 
collected  for  units  that  entered  the 
program  prior  to  the  re-benchmarking  of 
the  FMRs  and,  therefore,  include 
concentrations  of  units  above  the 
current  FMRs. 

18.  Comment:  Commenters  suggested 
that  if  HUD  insists  on  going  to  the  40th 
percentile  rent  level,  it  should  allow 
Certificate  holders  the  same  flexibility 
to  exceed  the  FMR  as  Voucher  Holders. 

Response:  HUD  is  preparing  the  last 
part  of  the  final  rule  to  implement  the 
provisions  of  the  National  Affordable 
Housing  Act  of  1990,  that  would  allow 
certificate  holders  to  pay  more  than  30 
percent  of  their  income  toward  rent. 
Under  the  provisions  of  law,  up  to  10 
percent  of  the  families  renting  units 
with  assistance  under  the  rental 
certificate  program  could  pay  more  than 
30  percent  of  their  income  toward  rent. 
Similarly,  under  HUD's  proposed . 
Housing  Certificate  Fund,  90  percent  of 
the  participants  would  be  allowed  to 
pay  up  to  35  percent  of  their  income 
toward  rent  and  10  percent  of  the 
famihes  could  pay  more  than  35  percent 
of  their  income  for  rent. 

19.  Comment:  A  commenter  disputed 
the  General  Counsel's  findings  on 
executive  orders  12606,  Family  and 
12611,  Federalism. 

Response:  This  rule  will  not  restrict 
families  to  spatial  concentrations  of 
poverty.  HUD  is  still  committed  to 
providing  affordable  housing  to  as  many 
families  as  possible  in  today's  market. 
The  estabUshment  of  FMRs  at  the  40th 
percentile  level  does  not  have  any 
substantial  direct  impact  on  States,  on 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 
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20.  Comment:  One  conunenter  stated 
that  the  change  from  the  45th  to  the 
40th  percentile  FMR  standard  will  cause 
still  more  families  to  be  unsuccessful  in 
finding  decent,  safe,  and  sanitary 
housing.  The  comment  dted  the 
nationwide  success  rate  of  81  percent  as 
evidence  supporting  this  claim. 

Response:  A  recent  HUD  study  found 
just  the  opposite  situation.  The  study, 
completed  in  1994,  found  80  percent  of 
recipients  in  large  cities  were  successful 
in  finding  housing  that  qualified  for  the 
program.  Excluding  New  York  City  from 
the  sample,  the  nationwide  success  rate 
was  even  higher,  87  percent.  The 
success  rates  in  the  Section  8  program 
have  been  increasing  over  time,  rising 
from  about  SO  percent  in  the  late-1970's, 
to  65  percent  in  the  mid-1980's,  to  the 
current  80  percent  rate.  As  pointed  out 
in  the  response  to  comment  number  1. 
there  is  a  more  than  adequ^e  supply  of 
housing  in  good  condition  and  in  good 
neighborhoods  available  to  program 
participants.  The  Census  data  for  the  13 
select^  metropolitan  areas  show  that  at 
the  40th  percentile  standard  at  least  40 
percent  of  the  two-bedroom  rental 
housing  stock  had  rents  at  or  below  the 
FMRs.  Five  of  these  areas  had  more  than 
half  of  all  two-bedroom  units  at  or 
below  the  FMR,  and  most  of  the  other 
areas  had  from  45  to  50  percent  of  the 
two-bedroom  units  at  or  below  the  FMR. 

m.  Other  Matters 

Executive  Oder  12866,  Regulatory 
Planning  and  Review 

This  final  rule  was  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  as  a  significant  rule,  as  that 
term  is  defined  in  Executive  Order 
12866,  which  was  signed  by  the 
President  on  September  30, 1993.  Any 
changes  to  the  final  rule  as  a  result  of 
that  review  are  contained  in  the  public 
file  of  the  rule  in  the  office  of  the 
Department's  Rules  Docket  ClerL 

£nvirojunenta/^ssessinent 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  est^lishment 
and  review  of  fair  market  rents  is 
categorically  excluded  from  the 
Department's  regulations  implementing 
the  National  Environmental  PoUcy  Act 
at  24  CFR  50.20(i). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b}),  has  reviewed  this  document 
before  publication  and  by  approving  it 
certifies  that  the  proposed  nile  would 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  FMRs  reflect  the  rents 
for  similar  quality  units  in  the  area. 
Therefore,  FMRs  do  not  change  the  rent 
from  that  which  woiUd  be  charged  if  the 
uinit  were  not  in  the  Section  8  program. 

Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  impact  on 
&mily  formation,  maintenance,  or  well- 
being.  The  proposed  rule  would  amend 
the  method  for  calculating  Fair  Market 
Rent  for  various  Section  8  assisted 
housing  programs,  and  would  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  this  proposal  would  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  would 
not  have  Federalism  implications.  The 
establishment  of  FMRs  does  not  have 
any  siibstantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

Semiannual  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
mmiber  1727  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  May  8, 1995  (60  FR  23368, 
23377)  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act 

Catalog  crfFederal  Domastic  Aasistuiux 

The  Catalog  of  Federal  DomMtic 
Assistance  program  number  is  14.156,  Lower- 
Income  Housing  Assistance  Program  (Section 
8). 

List  oTSulijects  in  24  CFR  Part  888 

Grant  programs — Chousing  and 
community  development.  Rent 
subsidies. 

Accordingly,  part  888  of  title  24  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— FAIR  MARKET  RENTS 
AND  CONTRACT  RENT  ANNUAL 
ADJUSTMENT  FACTORS 

1.  The  authority  citation  for  part  888 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437c.  1437f,  and 
3535(d). 


2.  Sections  888.101  and  888.105  are 
removed  and  §  888.111  is  revised  to 
read  as  follows: 

§  888.1 1 1    Pair  market  rants  for  existing 
housing:  Applicability. 

The  Fair  Market  Rents  (FMRs)  for 
existing  housing  (see  definition  in 
§  882.102  of  this  chapter)  are 
determined  by  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  apply  to  the  Section  8  Certificate 
Program,  including  space  rentals  by 
owners  of  manufactured  homes  under 
the  Section  8  Certificate  Program,  the 
Section  8  Moderate  RehabiHtation 
Program,  Section  8  existing  housing 
project-based  assistance,  and  Section  8 
existing  housing  assisted  under  part  886 
of  this  chapter.  FMRs  are  also  used  to 
determine  payment  standard  schedules 
in  the  Rental  Voucher  program. 

3.  Section  888.113  is  revised  to  read 
as  follows: 

S  888.1 13    Fair  market  rents  for  existing 
housing:  Methodology. 

(a)  Basis  for  setting  fair  market  rents. 
Fair  Market  Rents  (FMRs)  are  estimates 
of  rent  plus  the  cost  of  utilities,  exc^ 
telephone.  They  are  housing  market- 
wide  estimates  of  rents  that  provide 
opportunities  to  rent  standard  quality 
housing  throughout  the  geographic  arear 
in  which  rented  housing  units  are  in 
competition.  The  level  at  which  FMRs 
are-set  is  expressed  as  a  percentile  point 
within  the  rent  distribution  of  standard 
quatity  rental  housing  units  in  the  FMR 
area.  FMRs  are  set  at  the  40th  percentile 
rent — the  dollar  amount  below  which  40 
percent  of  standard  quality  rental 
housing  units  rent,  liie  40th  percentile 
rent  is  drawn  from  the  distribution  of 
rents  of  all  units^that  are  occupied  by 
recent  movers.  Adjustments  are  made  to 
exclude  public  housing  units,  newly 
built  units  and  substandard  uuoits. 

(b)  FMR  Areas.  FMR  areas  are    . 
metropolitan  areas  and  nonmetropolitan 
counties  (nonmetropolitan  parts  of 
counties  in  the  New  England  States). 
With  several  exceptions,  the  most 
current  Office  of  Management  and 
Budget  (OMB)  metropolitan  area 
definitions  of  Metropohtan  Statistical 
Areas  (MSAs)  and  Primary  Metropolitan 
Statistical  Areas  (PMSAs)  are  used 
because  of  their  generally  close 
correspondence  with  housing  market  r. 
area  definitions.  HUD  may  make 
exceptions  to  OMB  definitions  if  the 
MSAs  or  PMSAs  encompass  areas  that 
are  larger  than  housing  market  areas. 
The  counties  deleted  from  the  HUD- 
defined  FMR  areas  in  those  cases  are 
estabhshed  as  separate  metropolitan 
cotmty  FMR  areas.  FMRs  are  estabhshed 
for  all  areas  in  the  United  States,  the 
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District  of  Columbia,  Puerto  lUco,  the 
Virgin  Islands,  and  the  Pacific  Islands. 

(c)  Data  sources.  (1)  HUD  uses  the 
most  accurate  and  ciurent  data  available 
to  develop  the  FMR  estimates  and  may 
add  other  data  sources  as  they  are 
discovered  and  determined  to  be 
statistically  valid.  The  following  sources 
of  survey  data  are  used  to  develop  the 
base-year  FMR  estimates: 

(i)  The  most  recent  decennial  Census, 
which  provides  statistically  reliable  rent 
data. 

(ii)  The  American  Housing  Survey 
(AHS)  data,  conducted  by  the  Bureau  of 
the  Census  for  HUD.  AHS's  have 
comparable  accuracy  to  the  decennial 
Census,  and  are  used  to  develop 
between-census  revisions  for  the  largest 
metropolitan  areas  on  a  four-year 
revolving  schedule. 

(iii)  RandomDigit  Dialing  (RDD) 
telephone  stirvey  data,  based  on  a 
sampling,  procedure  that  uses  computers 
to  select  statistically  random  samples  of 
rental  housing. 

(iv)  Statistically  valid  information,  as 
determined  by  HUD,  presented  to  HUD 
during  the  public  comment  and  review 
period. 

(2)  Base-year  FMRs  are  updated  and 
trended  to  the  midpoint  of  the  program 
year  they  are  to  be  effective  using 
Consiuner  Price  Index  (CPI)  data  for 
rents  and  for  utilities  or  using  rent- 
change  factors  obtained  from  the  RDD 


regional  siuveys.  The  RDD  rent-change 
factors  are  developed  annually  for  the 
metropolitan  and  nonmetropolitan  parts 
of  the  HUD-specified  geographic  regions 
not  covered  by  CPI  surveys,  and  are 
used  to  update  the  base-year  FMR 
estimates  within  these  regions. 

(d)  Bedroom  size  adjustments.  (1)  For 
most  areas  the  ratios  developed  from  the 
most  recent  decennial  Census  are 
apphed  to  the  two-bedroom  FMR 
estimates  to  derive  FMRs  for  other 
bedroom  sizes.  Exceptions  to  this 
procedure  may  be  made  for  areas  with 
local  bedroom  intervals  below  an 
acceptable  range.  To  help  the  largest 
most  difficult  to.house  families  find 
units,  higher  ratios  than  the  actual 
market  ratios  may  be  used  for  three- 
bedroom  and  larger-size  units. 

(2)  The  FMR  for  single  room 
occupancy  housing  is  75  percent  of  the 
FMR  for  a  zero  bedroom  unit. 

(e)  Manufactured  home  space.  The 
FMR  for  a  manufactured  home  space  is 
30  percent  of  the  FMR  for  a  two- 
bedroom  unit,  or,  where  approved  by 
HUD  on  the  basis  of  survey  data 
submitted  in  public  comments,  the  40th 
percentile  of  the  rental  distribution  of 
manufactured  home  spaces  for  the  FMR 
area.  HUD  accepts  public  comments 
requesting  revision  of  the  proposed 
manufactured  home  space  FMRs  for 
areas  where  space  renuls  are  thought  to 
di£fer  fit)m  the  30  percent  standard.  To 


be  considered  for  approval,  the 
comments  must  contain  statistically- 
valid  survey  data  that  show  the  40th 
percentile  manufactured  home  space 
rent  (excluding  the  cost  of  utiUties)  for 
the  FMR  area.  Once  approved,  the 
revised  manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
will  be  updated  aimually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

4.  Section  888.115  is  revised  to  read 
as  follows: 

§  888.1 15    Fair  market  rents  tor  existing 
housing:  Msnner  of  pul>licatlon. 

FMRs  will  be  published  at  least 
annually  in  the  Federal  Register.  The 
Department  will  propose  FMRs  and 
provide  a  comment  period  of  at  least  30 
days  for  the  purpose  of  identifying  areas 
where  the  FMRs  are  believed  to  be  too 
high  or  too  low.  To  be  considered  for 
FMR  revisions,  public  comments  must 
include  statistically  valid  rental  housing 
survey  data  that  justify  the  requested 
changes.  After  the  comments  have  been 
considered,  the  Department  will  pubUsh 
a  final  notice  annoimcing  FMRs  to  be 
eSiective  on  October  1  each  year. 

Dated:  August  4, 1995. 
Henry  G.  Cimovs, 

Secretary. 

[FR  Doc.  95-19834  Filed  8-14-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 
[Docket  No.  FR-3699-N-04] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  iMarlcet  Rent 
Schedules  for  Use  In  the  Rental 
Certificate  Program,  Loan  IManagement 
and  Property  Disposition  Programs, 
■Moderate  Rehabilitation  Single  Room 
Occupancy  Program  and  Rental 
Voucher  Program 

AGENCY:  Office  of  the  Secretary.  HUD. 
action:  Final  fiscal  year  (FY)  1995  fair 
market  rents. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  annuially  to  be  effective  on 
October  1  of  eadi  year.  FMRs  are  used 
for  the  Section  8  Rental  Certificate 
program  (part  882,  subparts  A  and  B). 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  Section 
8  Rental  Certificate  program  (part  882, 
subpart  F)  and  project-based  Certificate 
assistance  (part  882,  subpart  G);  the 
Section  8  Moderate  Rehabilitation 
program  (part  882,  subparts  D  and  E); 
Section  8  housing  assisted  under  part 
886,  subparts  A  and  C  (Section  8  Loan 
Management  and  Property  Ehsposition 
programs);  and  to  determine  payment 
standard  schedules  in  the  Rental 
Voucher  program  (part  887). 

There  have  been  several  Federal 
Register  pubUcations  leading  to  this 
final  publication  of  the  FY  1995  FMRs 
at  the  40th  percentile  rent  level.  On  June 
23. 1994,  HUD  published  separate  sets 
of  proposed  FMRs  at  the  45di  and  the 
40th  percentile  rent  levels.  The 
proposed  40th  percentile  FMRs  were 
included  in  that  publication  to  alert  the 
public  that  the  Administration  was 
considering  lowering  the  FMR  standard 
as  a  cost  saving  measiu^.  On  July  13,  the 
FMR  comment  period  was  extended  to 
October  14  to  give  small  PHAs  in 
nonmetropolitan  areas  the  opportimity 
to  use  HUD's  recently  issued  rental 
housing  siuvey  guide.  Because  of  the 
extended  comment  period,  HUD  could 
not  review  the  comments  in  time  to 
meet  the  October  1  deadline  for 
publishing  the  final  FMRs.  On 
September  28,  therefore.  HUD  published 
final  45th  percentile  FMRs  for  all  areas 
at  the  proposed  FMR  levels  and 
announced  that  there  would  be  a  later 
publication  that  would  include  revised 
FMRs  for  the  areas  whose  rental  housing 
surveys  were  still  being  evaluated. 


On  March  2. 1995,  HUD  pubUshed  the 
proposed  rule  to  revise  24  CFR  part  888 
to  change  the  FMR  rent  standard  from 
the  45th  to  40th  percentile  rent  level. 
The  comment  period  ended  on  April  3. 
1995.  and.  in  a  separate  Federal 
Register  publication  on  August  15, 
1995,  the  changes  were  published. 

This  document  concludes  the  process 
by  providing  final  FY  1995  FMRs  at  the 
40th  percentile  level.  Included  in  this 
publication  are  increased  FMRs  for  131 
areas  that  submitted  rental  housing 
surveys  that  HUD  determined  provided 
a  sufficient  basis  for  revising  the  FMRs. 
Five  areas  also  are  being  added  to 
Schedule  D  on  the  basis  of  surveys 
submitted  on  manufactured  home  space 
rentals  in  these  areas.  In  addition,  HUD 
has  increased  the  FMRs  for  325 
nonmetropolitan  counties  after 
discovering  that  the  original  analysis  of 
1990  Census  data  comparing  low  rent 
nonmetropolitan  counties  with 
minimiun  rent  values  computed  for 
States  had  led  to  an  unintended  result. 
HUD  is  continuing  to  study  this  issue, 
and  is  c(»isidering  a  further  change  in 
the  way  the  State  minimums  are 
determined  in  the  FY  1996  proposed 
FMRs. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  dociunent  are  effective  on 
September  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Rental  Assistance 
Division,  Office  of  Elderly  and  Assisted 
Housing,  telephone  (202)  708-0477  or 
TDD:  (202)  708-0850.  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calciilations, 
contact  Michael  R.  Allard,  Economic 
and  Market  Analysis  Division,  Office  of 
Economic  Affairs,  telephone  (202)  708- 
0577  or  TDD:  (202)  708-0770.  (These 
are  not  toll-firee  numbers.) 
SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  famiUes  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  FMRs 
established  by  HUD  for  different  areas. 
In  general,  the  FMR  for  an  area  is  the 
amoimt  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utiUties)  of 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  siutable 
amenities. 

Method  Used  to  Develop  FMRs 

FMR  Standard 

The  FMRs  are  gross  rent  estimates; 
they  include  shelter  rent  and  the  cost  of 
utiUties,  except  telephone.  HUD  sets 


FMRs  to  assuLTO  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  imits 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  ciurent  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amount  below  which  40  percent 
of  the  standard  quality  rental  housing 
umts  rent.  The  40th  percentile  rent  is 
drawn  fi-om  the  distribution  of  rents  of 
units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  imit  within  the  past  15 
months).  Public  housing  units  and 
newly  built  units  less  than  two  years  old 
are  excluded. 

Data  Sources 

HUD  used  the  most  accurate  and 
ciurent  data  available  to  develop  the 
FMR  estimates.  Three  sources  of  sxurvey 
data  were  used  for  the  base-year 
estimates.  They  are:  (1)  the  1990  Census; 
(2)  RDD  telephone  siu^^eys  conducted  of 
individual  FMR  areas  since  the  1990 
Census;  and  (3)  the  post-1990  Census 
American  Housing  Surveys  (AHSs) 
available  at  the  time  the  FMR  estimates 
were  prepared.  The  base-year  FMRs 
were  then  updated  using  Consumer 
Price  Index  (CPI)  data  for  rents  and 
utilities  or  the  HUD  regional  rent  change 
factors  developed  from  RDD  surveys. 
Aimual  average  CPI  data  are  available 
individually  for  103  metropoUtan  FMR 
areas.  RDD  regional  rmit  change  factors 
are  developed  annually  for  the 
metropolitan  and  nonmetropolitan  parts 
of  each  of  the  10  HUD  geographic 
regions  (a  total  of  20  separate  factors). 
The  RDD  factors  are  used  to  update  the 
base  year  estimates  for  all  FMR  areas 
that  do  not  have  their  own  local  CPI 
survey. 

The  decennial  Census  provides 
statistically  reliable  rent  data  for  use  in 
establishing  base-year  FMRs.  AHSs  are 
conducted  by  the  Bureau  of  the  Census 
for  HUD  and  have  accuracy  comparable 
to  the  decennial  Census.  These  surveys 
enable  HUD  to  develop  between-census 
revisions  for  the  largest  metropolitan 
areas  on  a  revolving  schedule.  The  RDD 
telephone  survey  technique  is  based  on 
a  sampling  procedure  that  uses 
computers  to  select  random  samples  of 
rental  housing,  dial  and  keep  track  of 
the  telephone  niunbers  and  tabulate  the 
responses. 

Manufactured  Home  Space  FMRs 

Manufactiued  home  space  FMRs  are 
established  at  30  percent  of  the 
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applicable  Section  8  Rental  Certificate 
program  two-bedroom  FMR  HUD 
accepts  public  comments  requesting 
modifications  of  manufactured  home 
space  FMRs.  To  be  accepted  for 
approval,  such  comments  must  contain 
statistically  valid  siuvey  data  that  show 
the  40th  percentile  space  rent 
(excluding  the  cost  of  utihties)  for  the 
FMR  area.  This  program  uses  the  same 
FMR  area  definitions  as  the  Section  8 
Rental  Certificate  program. 
Manufact\ured  home  space  FMR 
revisions  are  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
estabhsh  new  base  year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

Public  Comments 

In  response  to  the  June  23  proposed 
FMRs.  HUD  received  175  comments 
covering  267  FMR  areas,  for  which 
rental  housing  survey  information  was 
included  for  188  areas.  HUD  carefully 
evaluated  all  information  submitted 
and,  based  on  this  review,  revised  the 
FMRs  for  131  areas.  The  information 
submitted  for  the  57  other  areas  was  not 
considered  sufficient  to  provide  a  basis 
for  revising  the  FMRs. 

The  131  FMR  areas  with  approved 
FMR  revisions  included  87  areas  for 
which  RDD  siuveys  were  conducted 
either  by  the  Public  Housing  Agency  or 
by  a  professional  survey  firm. 
Successful  surveys  were  submitted  for 
18  areas  using  the  more  traditional 
landlord/owner  type  surveys.  FMR 
increases  were  also  approved  for  26 
other  areas  that  submitted  incomplete 
siurey  information  but  for  which  HUD 
was  able  to  make  adjustments  using 
available  information  on  assisted 
housing. 

AHS  and  HUD  Sponsored  RDD  Surveys 

HUD  received  public  comments  with 
survey  data  from  two  of  the  eight  areas 
identified  in  the  September  28  FMR 
publication  with  RDD  or  AHS  siu^^eys 
indicating  FMR  reductions.  Based  on 
the  rental  housing  survey  conducted  for 
Gage  County,  NE,  the  FMRs  have  been 
increased.  The  survey  data  provided  for 
the  Memphis  metropolitan  area  was  not 
sufficient  to  provide  a  basis  for  revising 
the  FMRs. 

Based  on  RDD  survey  results  obtained 
since  the  last  pubUcation  of  final  FMRs 
on  September  28, 1994,  the  FMRs  for 
the  following  14  additional  areas  are 
being  increased  in  today's  notice: 

AUentown-Bethlehem-Easton,  PA 
Corpus  Christi,  TX 
Davenport-Moline-Rock  Island,  lA-IL 


Greensboro-Winston  Salem-Highpoint, 

NC 
Greenville-Spartanburg- Anderson,  SC 
Louisville,  KY-IN 
Medford-Ashland,  OR 
Olympia,  WA 
Pensacola.  FL 
Salem,  OR 

Shreveport-Bossier  City.  LA 
Syracuse,  NY 
Utica-Rome,  NY 
Colimibus  County,  NC 

HUD  Rental  Housing  Survey  Guides 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
$10,000-$15,000.  Areas  with  500  or 
more  program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  the  actual  two-bedroom 
FMR  rent  standard  is  significantiy 
different  than  that  proposed  by  HUD.  In 
addition,  HUD  has  developed  a 
simplified  version  of  the  RDD  survey 
methodology  for  smaller, 
nonmetropoUtan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  around 
$6,000.  In  addition,  PHAs  in 
nonmetropolitan  areas  may,  in  certain 
circumstances,  do  surveys  of  clusters  of 
counties.  All  clustered  surveys  must  be 
approved  in  advance  by  HUD.  PHAs  are 
cautioned  that  the  resultant  FMRs  will 
not  be  identical  vtrithin  the  cluster:  each 
individual  FMR  area  will  have  a 
separate  FMR  based  on  its  relationship 
to  the  combined  rent  of  the  cluster  of 
FMR  areas.  HUD  does  not  mandate  the 
use  of  either  the  RDD  telephone  survey 
or  the  modified  RDD  telephone  survey 
methodology.  Other  survey 
methodologies  are  acceptable  as  long  as 
they  provide  statistically  reliable 
unbiased  estimates  of  the  40th 
percentile  gross  rent.  All  survey  results 
must  be  fully  documented. 

Because  it  takes  two  months  to  obtain 
siuvey  estimates,  interested 
organizations  concerned  about  FMR 
accuracy  may  wish  to  begin  their  FMR 
surveys  in  the  next  few  months  to 
assiue  that  the  results  will  be  available 
in  time  to  be  incorporated  into  the  FY 
1996  FMRs.  The  starting  point  is  to 
carefully  review  one  of  the  two 
following  publications,  both  obtainable 
from  HUD  USER  at  1-800-245-2691. 
Larger  PHAs  should  obtain  "Random 
Digit  Dialing  Surveys;  A  Guide  to  Assist 
Larger  PubUc  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 
Smaller  PHAs  should  obtain  "Rental 


Housing  Surveys;  A  Guide  to  Assist 
Smaller  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 

FMRs  for  Flood  Damaged  Areas  in  the 
Southeast  and  Midwest 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  will  continue  to 
waive  the  regulatory  requirements  that 
govern  requests  for  geographic  area  FMR 
exceptions  for  the  flood-impacted  areas 
in  the  midwest  and  southeast.  The 
flood-related  FMR  exceptions  will  be 
approved  by  the  HUD  field  office  with 
jurisdiction  for:  (1)  Single-county  FMR 
areas  and  for  individual  county  parts  of 
multi-county  FMR  areas  that  qualify  as 
disaster  areas  imder  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act;  if  (2)  the  PHA  certifies 
that  damage  to  the  rental  housing  stock 
is  so  substantial  that  it  has  increased  the 
prevailing  rent  levels.  Such  exceptions 
must  be  requested  in  writing  by  the 
responsible  PHAs.  Once  approved  by 
HIHD,  they  will  remain  in  effect  until 
superseded  by  final  FY  1996  FMRs. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Pohcy  Act  (42  U.S.C.  4321-4374)  is 
uinnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the'Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  frx>m  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

The  General  Counsel,  as  tne 
E)esignated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
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govenunent  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  govenunent. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156,  Lower- 
Income  Housing  Assistance  Program  (section 
8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  part  888,  are  amended  as 
follows: 

D^ted:  August  4, 1995. 
Henry  G.  QsiMnM, 
Secretary. 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Mwket  Rent  Schedules 
for  Use  in  the  Rental  Certificate 
Program,  Loan  Management  and 
Pnqwrty  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher  Program 

Schedules  B  and  D— General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  The  FMRs  shown  in  Schedule  B 
incorporate  the  Office  of  Management 
and  Budget's  (0MB)  most  current 
definitions  of  metropolitan  areas  (with 
the  exceptions  disctissed  in  paragraph 
b).  HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions.  FMRs  are  housing 
market-wide  rent  estimates  that  are 
intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  imits  are 
in  direct  competition. 

b.  The  exceptions  are  counties  deleted 
from  seven  large  metropolitan  areas 
whose  revised  OMB  definitions  were 
determined  by  HUD  to  be  larger  than  the 
housing  maricet  areas.  The  FMRs  for  the 
following  counties  (shown  by  the 
metropolitan  area)  are  calculated 
separately  and  are  shown  in  Schedule  B 
within  their  respective  States  under  the 
"Metropolitan  FMR  Areas"  listing: 


Metropolitan  Area  and  Counties 
Deleted 

Atlanta,  GA — Carroll,  Pickens,  and 

Walton  Counties. 
Chicago,  IL— DeKalb,  Grundy  and 

Kendall  Counties. 
Cincinnati-Hamilton,  OH-KY-IN- 

Brown  County,  Ohio;  Gallatin,  Grant 

and  Pendleton  Counties  in  Kentucky; 

and  Ohio  Coimty,  Indiana. 
Dallas,  TX — ^Henderson  Coimty. 
Lafayette,  LA — St.  Landry  and  Acadia 

Parishes. 
New  Orleans,  LA — St.  James  Parish. 
Washington,  DC — Berkeley  and 

Jefferson  Counties  in  West  Virginia; 

and  Clarke,  Culpeper,  King  George 

and  Warren  counties  in  Virginia. 

c.  FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands 
and  the  Pacific  Islands. 

d.  FMRs  for  the  areas  in  Virginia 
shovm  in  the  table  below  were 
established  by  combining  the  Census 
data  for  the  nonmetropolitan  counties 
vrith  the  data  for  the  independent  cities 
that  are  located  within  the  county 
borders.  Because  of  space  limitations, 
the  FMR  listing  in  Schedule  B  includes 
only  the  name  of  the  nonmetropolitan 
County.  The  full  definitions  of  these 
areas  including  the  independent  cities 
are  as  follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Virginia  Independ- 
ent Cities  Included  With  County 


County 


Allegheny  ... 

Augusta 

Can-oil  

Frederick  .... 
Greensville  . 

Halifax 

Henry 

Montgomery 
Rockbridge  . 

Rockingham 


Ctties 


Oifton  Forge  and 
Covington. 

Staunton  arKl 
Waynestxxo. 

Galax. 

Winchester. 

Emporia. 

South  Bostoa 

MartinsviHe. 

Radford. 

Buena  Vista  and  Lex- 
ington. 

Harrisonburg. 


VIRGINIA  NONMETROPOUTAN  COUNTY 
FMR  AREA  AND  VIRGINIA  INDEPEND- 
ENT CITIES  INCLUDED  WITH  COUN- 
TY—Continued 


County 

Cities 

Southhampton 

Wise 

Franklin. 
Norton. 

.    e.  FMRs  for  Section  8  manufactured 
home  spaces  are  established  at  30 
percent  of  the  two-bedroom  Section  8 
Rental  Certificate  program  FMRs,  with 
the  exception  of  the  areas  listed  in 
Schedule  D  whose  FMRs  have  been 
revised  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
will  be  updated  annually  using  the  same 
data  used  to  estimate  the  Rental 
Certificate  program  FMRs.  The  FMR 
area  definitions  used  for  manufactured 
home  spaces  are  the  same  as  for  the 
Section  8  Certificate  program. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nomnetropolitan 
county  within  each  State.  "Hie  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  coimties  (and  New 
England  towns  and  cities)  included  in 
eadi  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  mate  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  coimties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
coxmty  are  listed  immediately  following 
the  cotmty  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 
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SCHEDULE  D  -  FY  1995  40th  PERCENTILE  FAIR  MARKET  RENTS  FOR 

MANUFACTURED  HOME  SPACES 


STATE /FMR  AREA 

SPACE 
RENT 

CALIFORNIA 

Orange  County,  CA  PMSA 
San  Diego,  CA  MSA 

$439 
379 

COLORADO 

Boulder-Longmont ,  CO  PMSA 
Denver,  CO  PMSA 

262 

249 

DELAWARE 

Dover,  DE  MSA 
Sussex  County 

158 
112 

MARYLAND 

Hagerstown,  MD  MSA  • 
St .  Marys  County 

197 
245 

MINNESOTA 

Minneapolis -St.  Paul,  MN-WI  MSA 

NEW  YORK 

Dutchess,  NY  PMSA 
Jamestown,  NY  MSA 
Newburgh,  NY  MSA 
Tompkins  County,  NY 

OREGON 

Salem,  OR  PMSA 

VERMONT 

Washington  County 

WEST  VIRGINIA 

Berkeley  County 
Jefferson  County 
Morgan  County 


(FR  Doc.  95-19835  Filed  8-14-95;  8:45  am) 
MJJNQ  CODE  421fr-32^ 


235 


318 
166 
299 
193 


200 


195 


129 
132 
130 
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S^  5  ^ 


Tuesday 
August  15,  1995 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 


24  CFR  Part  888 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments  Program, 
Fiscal  Year  1996;  Proposed  Rule 


42290 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 
[Docket  No.  FR-393a-N-01] 

Fair  Market  Rents  for  ttte  Section  8 
Housing  Assistance  Payments 
Program — Fiscal  Year  1996 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACnOH:  Proposed  Fiscal  Year  (FY)  1996 
:f  air  Market  Rents  (FMRs). 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  program  (including  space 
rentals  by  owners  of  manufactured 
homes  imder  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use. 

This  dociunent  provides  the  proposed 
FY  1996  FMRs  at  the  40th  percentile 
level.  On  March  2,  1995,  HUD 
published  the  proposed  rule  to  revise  24 
CFR  part  888  to  change  the  FMR  rent 
standard  from  the  45th  to  40th 
percentile  rent  level.  That  change  was 
published  in  final  on  August  15, 1995 
and  made  effective  on  September  14, 
1995.  The  final  FY  1995  FMRs  at  the 
40th  percentile  level  also  were  made 
effective  on  the  same  date  in  a  separate 
document.  That  dociunent  included 
revised  FMRs  for  131  areas  that  had 
submitted  public  comments  HUD 
determined  provided  a  sufficient  basis 
for  such  revision.  In  addition  five  areas 
were  added  to  Schedule  D  on  the  basis 
of  surveys  submitted  on  manufactuired 
home  space  rentals. 

Because  of  the  delay  in  pubUshing  the 
proposed  FY  1996  FMRs,  the  comment 
period  will  extend  beyond  the  October 
1  statutory  date  for  publishing  final 
FMRs.  Therefore,  there  will  he  two  final 
FY  1996  FMR  publications.  The  first 
publication  will  make  the  FMRs 
contained  in  this  document  effective, 
except  for  the  small  number  of  areas 
with  proposed  FMR  decreases,  which 
will  continue  to  use  the  FY  1995  FMRs 
until  the  Department  has  had  the 
opportimity  to  assess  any.  comments  on 
these  reductions.  The  second 
publication,  to  be  issued  early  next  year. 
will  announce  revised  final  FMRs  for 
the  areas  for  which  HUD  has  made  a 
determination  that  the  rental  housing 


surveys  submitted  provided  a  sufficient 
basis  for  such  revision. 
DATES:  Conunents  due  date:  October  16, 
1995. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  comments  regarding 
HUD's  estimates  of  the  FMRs  as 
published  in  this  Notice  to  the  Office  of 
the  General  Counsel,  Rides  Docket 
Clerk,  Room  10276,  Etepartment  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  DC 
20410.  Commimications  should  refer  to 
the  above  docket  number  and  title  and 
should  contain  the  information 
specified  in  Section  VI.  To  ensure  H^^t 
the  information  is  fully  considered  by 
all  of  the  reviewers,  each  commenter  is 
requested  to  submit  two  copies  of  its 
comments,  one  to  the  Rules  Docket 
Clerk  and  the  other  to  the  Economic  and 
Market  Analysis  Staff  in  the  appropriate 
HUD  Field  Office.  A  copy  of  each 
commimication  submitted  will  be 
available  for  pubhc  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing,  telephone  (202)  708-0477. 
(TDD:  (202)  708-0850).  For  technical 
information  on  the  development  of 
schedides  for  specific  areas  or  the 
method  used  for  the  rent  calcidations, 
contact  Michael  R.  Allard,  Economic 
and  Market  Analysis  Division,  Office  of 
Economic  Affairs,  telephone  (202)  708- 
0577  (TDD:  (202)  708-0770).  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  8  of  the  United  States 
Housing  Act  of  1937  (the  Act)  (42  U.S.C. 
1437f)  authorizes  housing  assistance  to 
aid  lower  income  families  in  renting 
decent,  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by 
FMRs  established  by  HUD  for  different 
areas.  In  general,  the  FMR  for  an  area  is 
the  amoimt  that  would  be  needed  to  pay 
the  gross  rent  (shelter  rent  plus  utilities) 
of  privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxiuy)  natiu«  with  suitable 
amenities. 

n.  Publication  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  annually.  The  Department's 
regidations  provide  that  HUD  will 
develop  FVWs  by  pubUshing  proposed 
FMRs  for  pubhc  comment  and  after 
evaluating  the  public  comments. 


publish  the  final  FMRs  (see  24  CFR 
888.115).  The  proposed  FY  1996  FMR 
schedules  at  the  end  of  this  document 
list  the  FMR  levels  for  the  Rental 
Certificate  program  (Schedule  B),  and 
for  the  areas  where  the  manufactured 
home  space  FMRs  have  had 
modifications  approved  (Schedule  D). 

m.  Method  used  to  Develop  FMRs 

FAffl  Standard 

The  FMRs  are  gross  rent  estimates; 
they  include  shelter  rent  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  imits 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quahty  rental 
housing  imits.  The  current  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amount  below  which  40  percent 
of  the  standard  quality  rental  housing 
units  rent.  The  40th  percentile  rent  is 
drawn  from  the  distribution  of  rents  of 
units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  unit  within  the  past  15 
months).  Newly  built  imits  less  than 
two  years  old  are  excluded,  and 
adjustments  have  been  made  to  correct 
for  the  below  market  rents  of  pubhc 
housing  units  included  in  the  data  base. 

Data  Sources 

HUD  uses  the  most  acoirate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  the  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  the  Bureau  of  the  Census' 
American  Housing  Surveys  (AHSs). 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  the  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utiUties  or  HUD  regional  rent 
change  factors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
avail^le  individually  for  102 
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metropolitan  FMR  areas.  RDD  Regional 
rent  change  factors  are  developed 
annually  for  the  metropolitan  and 
noimietropohtan  parts  of  each  of  the  10 
HUD  geographical  regions.  The  RDD 
factors  are  used  to  update  the  base  year 
estimates  for  all  FMR  areas  that  do  not 
have  their  own  local  CPI  survey. 

FY  1996  FMRs 

This  document  proposes  revised 
FMRs  that  reflect  estimated  4pth 
percentile  rent  levels  trendedto  April  1,. 
1996.  The  FMRs  have  been  calculated 
separately  for  each  bedroom  size 
category  based  on  1990  Census  data.  For 
most  FMR  areas,  the  ratios  developed 
from  the  Census  for  that  area  were 
applied  to  the  two-bedroom  FMR 
estimate  to  derive  the  FMRs  for  the 
other  bedroom  size  categories. 
Exceptions  have  been  made  for  areas 
with  local  bedroom  size  rent  intervals 
below  an  acceptable  range.  For  those 
areas  the  bedroom  size  intervals 
selected  were  the  minimums 
determined  after  outliers  had  been 
excluded  from  the  distribution  of 
bedroom  ratios  for  all  metropoUtan 
areas.  Higher  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  units 
than  would  result  from  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
famihes  in  finding  program-eUgible 
units. 

BDD  Surveys 

RDD  surveys  are  used  to  obtain 
statistically-rehable  FMR  estimates  for 
selected  FMR  areas.  This  survey 
technique  involves  drawing  random 
samples  of  renter  units  occupied  by 
recent  movers.  RDD  surveys  exclude 
public  housing  units,  units  built  in  the 
past  two  years,  seasonal  units,  non-cash 
rental  units,  and  those  owned  by 
relatives.  A  HUD  analysis  has  shown 
that  the  slight  downward  RDD  survey 
bias  caused  by  including  some  rental 
units  that  are  in  substandard  condition 
is  almost  exactly  offset  by  the  sUght 
upward  bias  that  results  itom  surveying 
orify  units  with  telephones. 

On  average,  about  8,000  telephone 
numbers  need  to  be  contacted  to  achieve 
the  target  survey  sample  level  of  at  least 
400  eligible  responses.  RDD  surveys 
have  a  high  degree  of  statistical 
accuracy;  there  is  a  95  percent 
likelihood  that  the  recent  mover  rent 
estimates  developed  using  this  approach 
are  within  3  to  4  percent  of  the  actual 
rent  value.  Virtually  all  of  the  estimates 
will  be  within  5  percent  of  the  actual 
value. 

Since  last  year's  proposed  FMRs  were 
published  (the  FY  1995  proposed  FMRs 
were  published  on  June  23, 1994),  HUD 


has  conducted  39  additional  RDD 

surveys.  Based  on  the  results  of  these 

surveys,  increased  FMRs  were  made 

effective  for  14  FMR  areas  in  the 

separate  Notice  aimoimcing  the  final  FY 

1995  FMRs.  Today's  Notice  proposes 

reduced  FMRs  for  the  other  25  areas 

listed  as  follows: 

Atlantic-Cape  May.  NJ 

Bergen-Passaic,  NJ 

Bridgeport,  CT 

Dayton-Springfield,  OH 

Evansville-Henderson,  IN-KY 

Fitchburg-Leominster,  MA 

Fort  Lauderdale,  FL 

Hartford,  CT 

Honolulu,  HI 

Jackson,  MS 

Jersey  City,  NJ 

Las  Vegas,  NV 

Miami,  FL 

Middlesex-Somerset-Hunterdon,  NJ 

Modesto,  CA 

Monmouth-Ocean,  NJ 

Newark,  NJ 

Omaha,  NE-IA 

Salinas,  CA 

Santa  Rosa,  CA 

Stamford,  CT 

Trenton,  NJ 

Vallejo-Fairfield-Napa,  CA 

Ventura,  CA 

West  Palm  Beach-Boca  Raton,  FL 

AHS  Areas 

AHSs  cover  the  largest  metropolitan 
areas  on  a  four-year  cycle, 
encompassing  nearly  half  of  the  nation's 
rental  housing  stock.  The  40th 
percentile  rents  for  these  areas  are 
calculated  fiY>m  the  distributions  of  two- 
bedroom  units  occupied  by  recent 
movers.  Public  housing  units,  newly 
constructed  units  and  units  that  fail  a 
housing  quality  test  are  excluded  from 
the  rental  housing  distributions  before 
the  FMRs  are  calculated.  The  proposed 
FY  1996  FMRs  incorporate  the  results  of 
the  1993  AHSs.  Based  on  the  survey 
results,  the  FMRs  for  6  of  these  areas  are 
being  proposed  with  decreases  in 
today's  Notice: 
Boston.  MA-NH 
Oakland,  CA 
San  Jose,  CA 
San  Francisco,  CA 

Tampa-St.  Petersburg-Clearwater,  FL 
Washington,  DC-MD-VA-WV 

The  AHS  results  for  Detroit,  MI  and 
Minneapolis-St.  Paul,  MN-WI,  indicated 
that  no  change  was  warranted  in  the 
baseline  FMRs.  These  two  areas, 
therefore,  had  their  FMRs  updated  in 
the  normal  manner. 

New  MS  As 

This  notice  includes  proposed  FMRs 
for  two  new  metropolitan  FMR  areas 


based  on  new  metropolitan  area 

definitions  made  effective  by  0MB  on 

June  30, 1995: 

— Grand  Junction,  CO  MSA,  which 
consists  of  Mesa  County;  and 

— Flagstaff,  AZ  which  consists  of 
Coconino  County  AZ.  The  MSA 
consists  of  Coconino  and  Kane 
County,  Utah.  HUD  has  determined, 
however,  that  the  Flagstaff  FMR  area 
shall  consist  only  of  Coconino  County 
AZ.  The  Utah  County  of  Kane  is  so  far 
removed  from  the  Flagstaff  area  that  it 
is  not  considered  to  be  part  of  the 
housing  market  area.  Kane  County 
therefore  is  identified  as  a  separate 
metropolitan  FMR  area  under  the 
State  of  Utah  fisting. 

IV.  State  Minimum  FMRs 

In  response  to  numerous  public 
inquiries  expressing  concern  that  the 
FMRs  in  rural  areas  are  too  low  to 
operate  the  program  successfully,  HUD 
is  proposing  to  implement  a  new 
minimum  FMR  policy.  The  new  policy 
would  estabhsh  the  FMRs  at  the  higher 
of  the  local  FMR  or  the  State-wide 
average  FMR  of  nonmetropolitan 
counties,  subject  to  a  ceiling  rent  cap  of 
$450  on  the  nonmetropolitan  State 
averages.  In  proposing  this  change,  HUD 
is  recognizing  the  difficulty  that  small 
PHAs  in  lightly  populated  rural  areas 
have  in  developing  valid  FMR  appeals 
and  the  concern  that  their  FMRs  may  be 
affected  by  small  sample  sizes  and  a 
higher  incidence  of  substandard 
housing  and  assisted  housing  with 
below  market  rents. 

The  procedure  for  setting  minimum 
FMRs  now  in  effect  has  increased  the 
FMRs  for  areas  with  fewer  than  100 
Census  interview  cases  to  the  level  of 
the  county  in  the  State  with  the  lowest 
rent*of  all  counties  vn\h.  100  or  more 
cases.  The  proposed  new  procedure  to 
estabUsh  FMR  minimums  using  the 
State  nonmetropolitan  averages  would 
raise  the  minimums  considerably  above 
those  currently  in  effect  for  many 
nonmetropoUtan  counties.  A  small 
number  of  metropoUtan  FMR  areas  also 
would  have  their  FMRs  increased.  There 
is  precedent  for  this  procedure  in  that 
HUD  already  is  required  by  law  to  use 
nonmetropoUtan  State  median  family 
income  averages  to  set  the  income  limits 
for  the  Department's  assisted  housing 
programs,  including  the  Section  8 
Existing  program. 

V.  FMRs  for  Puerto  Rico 

HUD  is  in  the  process  of  re- 
benchmarking  the  FMRs  for  Puerto  Rico. 
While  the  current  FMRs  are  higher  than 
indicated  by  the  1990  Census,  there  is 
concern  that  strict  reUance  on  the 
Census  data  to  estabUsh  the  FMRs  may 
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not  be  appropriate  because  the  housing 
quality  measures  for  Puerto  Rico  are 
inadequate.  To  obtain  additional 
information  on  this  matter,  HUD 
conducted  specially  designed  RDD 
surveys  of  the  San  Juan,  Mayaguez  and 
Caugas  FMR  areas.  These  siuveys  were 
modified  by  adding  housing  quality 
questions  to  accoimt  for  the  greater 
incidence  of  substandard  rental  housing 
in  Puerto  Rico.  The  surveys  of  San  Juan 
and  Caugas  foimd  FMR  estimates  higher 
than  1990  Census-based  estimates,  but 
lower  than  the  current  FMRs.  The 
results  of  the  Mayaguez  survey 
suggested  that  the  current  FMRs  were 
correct. 

Based  on  the  RDD  survey  results, 
HUD  is  proposing  reduced  FMRs  for  the 
San  Juan  and  Caugas  areas  and  a  small 
increase  reflecting  the  normal  inflation 
adjustment  for  the  Mayaguez  area. 
Pending  completion  of  the  scheduled 
RDDs,  the  FMRs  for  the  Arecibo. 
Aguadilla,  and  Ponce  areas  are  being 
proposed  with  changes  similar  to  those 
indicated  by  RDD  results  of  the  areas  in 
Puerto  Rico  with  comparable  rents.  The 
FMRs  of  the  noiunetropolitan  FMR  areas 
are  being  held  at  the  current  levels, 
except  for  Isabella  and  Quebradillas 
Municipios,  which,  because  they  are  no 
longer  part  of  a  metropolitan  area,  have 
their  FMRs  proposed  at  levels  consistent 
with  the  other  nonmetropolitan  areas. 

Because  the  surveys  confirmed  the 
concern  about  the  accuracy  of  the  FMRs 
for  Puerto  Rico,  HUD  has  decided  to 
conduct  additional  RDD  siuveys  of  the 
three  other  metropolitan  FMR  areas — 
Arecibo,  Aguadilla,  and  Ponce — and  of 
the  nonmetropoUtan  areas.  Results  of 
these  surveys  will  be  available  in  time 
to  be  incorporated  into  the  second  final 
publication  of  the  FY  1996  FMRs. 

VI.  Manoiactiired  Home  Space  FMRs 

Manufactured  home  space  FMRs  are 
30  percent  of  the  applicable  Section  8 
Rental  Certificate  program  FMR  for  a 
two-bedroom  unit.  HUD  accepts  public 
comments  requesting  modifications  of 
these  FMRs  where  they  are  thought  to 
be  inadequate  to  nm  the  program.  In 
order  to  be  accepted  as  a  basis  for 
revising  the  FMRs,  such  comments  must 
contain  statistically  valid  survey  data 
that  show  the  40th  percentile  space  rent 
(excluding  the  cost  of  utilities)  for  the 
entire  FMR  area.  This  program  uses  the 
same  FMR  area  definitions  as  the 
Section  8  Rental  Certificate  program. 
Manuiactiued  home  space  FMR 
revisions  are  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base  year  estimates  that 
are  updated  annually  using  the  same 


data  used  to  update  the  Rental 
Certificate  program  FMRs. 

Vn.  FMRs  for  Federal  Disaster  Areas 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  the  regiilatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  areas  that  are 
declared  disaster  areas  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  during  FY  1996.  HUD  is 
prepared  to  grant  disaster-related 
exceptions  up  to  10  percent  above  the 
applicable  FMRs.  HUD  field  offices  are 
authorized  to  approve  such  exceptions 
for:  (1)  single-county  FMR  areas  and  for 
individual  county  parts  of  multi-coxmty 
FMR  areas  that  qualify  as  disaster  areas 
imder  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act;  if 
(2)  the  PHA  certifies  that  damage  to  the 
rental  housing  stock  as  a  result  of  the 
disaster  is  so  substantial  that  it  has 
increased  the  prevailing  rent  levels  in 
the  affected  area.  Such  exceptions  must 
be  requested  in  writing  by  the 
responsible  PHAs.  Once  approved  by 
HUD,  they  will  remain  in  effect  until 
superseded  by  the  publication  of  the 
final  FY  1998  FMRs. 

Vm.  Request  for  Comments 

HUD  seeks  pubUc  conunents  on  FMR 
levels  for  specific  areas.  Comments  on 
FMR  levels  must  include  sufficient 
information  (including  local  data  and  a 
full  description  of  the  rental  housing 
survey  methodology  used)  to  justify  any 
proposed  changes.  Changes  may  be 
proposed  in  all  or  any  one  of  the 
bedroom-size  Crategories  on  the 
schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  FMR 
area. 

The  Department  also  seeks  comments 
on  the  proposal  to  establish  State 
minimvim  FMRs  at  the  State-wide 
average  of  FMRs  for  nonmetropolitan 
counties,  subject  to  a  maximum  ceiling 
rent  of  $450.  This  proposal  may  be 
subject  to  change,  based  on  further 
analysis  and  public  comments. 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  nmnber  of  Section 
8  units  to  jiistify  the  survey  cost  of 
$10,000-512,000.  Areas  with  500  or 
more  program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  the  actual  two-bedroom 
FhAR  rent  standard  is  significantly 
different  than  that  proposed  by  HUD.  In 
addition,  HUD  has  developed  a  version 
of  the  RDD  survey  methodology  for 
smaller,  nonmetropolitan  PHAs.  This 


methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  $5,000  or  less. 
PHAs  in  nonmetropolitan  areas  may, 
in  certain  ciramistances,  do  surveys  of 
groups  of  counties.  All  grouped  coimty 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resultant  FMRs  will  not  be  identical  for 
the  counties  siuveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  its  relationship  to  the 
combined  rent  of  the  cluster  of  FMR 
areas. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  may  obtain  a  copy  of  the 
appropriate  survey  guide  by  calling 
HUD  USER  on  1-600-245-2691.  Urger 
PHAs  should  request  "Random  Digit 
Dialing  Surveys;  A  Gmde  to  Assist 
Larger  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 
Smaller  PHAs  should  obtain  "Rental 
Housing  Surveys;  A  Guide  to  Assist 
Smaller  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 
the  small  PHA  survey  guide.  Other 
s\irvey  methodologies  are  acceptable  as 
long  as  the  surveys  submitted  provide 
statistically  reliable,  unbiased  estimates 
of  the  40th  percentile  gross  rent.  Survey 
samples  should  preferably  be  randomly 
drawn  from  a  complete  list  of  rental 
units  for  the  FMR  area.  If  this  is  not 
feasible,  the  selected  sample  must  be 
drawn  so  as  to  be  statistically 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 
particular,  stirveys  must  include  imits  of 
all  rent  levels  and  be  representative  by 
structure  type  (including  single-family, 
duplex  and  other  small  rental 
properties),  age  of  housing  unit,  and 
geographic  location.  The  decennial 
Census  should  be  used  as  a  starting 
point  and  means  of  verification  for 
determining  whether  the  sample  is 
representative  of  the  FMR  area's  rental 
housing  stock. 

Local  rental  housing  surveys 
conducted  Math  alternative  methods 
must  include  the  same  type  of 
documentation  required  of  the  RDD 
surveys.  Specifically,  PHA  submissions 
must  include: 

— ^Identification  of  the  40th  percentile 
gross  rents  (gross  rent  is  rent 
including  the  cost  of  utilities)  and  the 
actual  distribution  (or  distributions  if 
more  than  one  bedroom  size  is 
surveyed)  of  the  surveyed  units  rank 
ordered  by  gross  rent. 
— ^An  explanation  of  how  the  rental 
housing  sample  was  drawn  and  a 
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copy  of  the  survey  questionnaire, 
transmittal  letter,  and  any  publicity 
materials. 
— ^An  explanation  of  how  the  contract 
rents  of  the  individual  imits  surveyed 
were  converted  to  gross  rents.  (For 
RDD  surveys  HUD  requires  use  of  the 
Section  8  utility  allowance  schedule.) 
— An  explanation  of  how  the  survey 
excluded  imits  built  within  two  years 
prior  to  the  survey  date. 
— ^The  date  the  rent  data  were  collected 
so  that  HUD  can  apply  a  trending 
factor  to  update  the  estimate  to  April 
1, 1996.  If  the  survey  has  already  been 
trended  to  this  date,  the  date  the 
survey  was  conducted  and  a 
description  of  the  trending  factor 
used. 
: — Copies  of  all  sur\'ey  sheets. 

Since  FMRs  are  based  on  standard 
quality  imits  and  units  occupied  by 
recent  movers,  both  of  which  are 
difficult  to  identify  and  survey,  HUD 
will  accept  surveys  of  all  rental  units 
and  apply  appropriate  adjustments. 

Most  surveys.cover  only  two-bedroom 
units,  in  which  case  HUD  will  make  the 
adjustments  for  other  size  units 
consistent  with  the  differentials 
established  on  the  basis  of  the  1990 
Census  data  for  the  FMR  area.  When 
three-  and  four-bedroom  units  are 
surveyed  separately  to  determine  FMRs 
for  these  unit  size  categories,  the 
commenter  should  multiply  the  40th 
percentile  survey  rents  by  1.087  and  by 
1.077,  respectively,  to  determine  the 
FMRs.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  as  those  used  in 
the  HUD  methodology. 

DC.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))i,  herein'  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  Notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  Notice  amends  Fair  Market  Rent 


schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentaee  of  the  family's  income. 

The  General  Counsel,  as  tne 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  Part  888,  are  amended  as  follows: 

Dated:  August  4. 1995. 
Henry  G.  Cinieros, 

Secretary. 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  The  FMRs  shown  in  Schedule  B 
incorporate  the  Office  of  Management 
and  Budget's  (OMB)  most  current 
definitions  of  metropolitan  areas  (with 
the  exceptions  discussed  in  paragraph 
b).  HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  antl  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions.  FMRs  are  housing 
market-wide  rent  estimates  that  are 
intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition. 

b.  The  exceptions  are  counties  deleted 
from  seven  large  metropolitan  areas 
whose  revised  OMB  definitions  were 
determined  by  HUD  to  be  larger  than  the 
housing  market  areas.  The  FMRs  for  the 
following  counties  (shown  by  the 
metropolitan  area)  are  calculated 
separately  and  are  shown  in  Schedule  B 
within  their  respective  States  under  the 
"Metropolitan  FMR  Areas"  listing: 

Metropolitan  Area  and  Counties  Deleted 

Atlanta,  GA — Carroll,  Pickens,  and 

Walton  Counties. 
Chicago,  IL — DeKalb,  Grundy  and 

Kendall  Counties. 
Cinciimati-Hamilton,  OH-KY-IN— 

Brown  County,  Ohio;  Gallatin,  Grant 


and  Pendleton  Counties  in  Kentucky; 

and  Ohio  County,  Indiana. 
Dallas,  TX — Henderson  County. 
Lafayette,  LA — St.  Landry  and  Acadia 

Parishes. 
New  Orleans,  LA — St.  James  Parish. 
Washington,  DC — Berkeley  and 

Jefferson  Counties  in  West  Virginia; 

and  Clarke,  Culpepper,  King  George 

and  Warren  counties  in  Virginia. 

c.  FMRs  alsorare  established  for 
nonmetropolitan  counties  and  for 
coimty  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 

d.  FMRs  for  the  areas  in  Virginia 
shown  in  the  table  below  were 
established  by  combining  the  Census 
data  for  the  nonmetropolitan  counties 
with  the  data  for  the  independent  cities 
that  are  located  within  the  county 
borders.  Because  of  space  limitations, 
the  FMR  listing  in  Schedule  B  includes 
only  the  name  of  the  nonmetropolitan 
county.  The  complete  definitions  of 
these  areas  including  the  independent 
cities  are  as  follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent 
Cities  Included 


County 

Allegheny 

Augusta  

Carroll  

Frederick 

Greensville 

Halifax 

Henry 

Montgomery  ... 
Rockljridge  .... 
Rockingham  ... 
Southhampton 
Wise 


Cities 


Clifton  Forge  and  Covington 

Staunton  and  Waynesboro 

Galax 

Winchester 

Emporia 

South  Boston 

Martinsville 

Radford 

Buena  Vista  and  Lexington 

Harrisonburg 

Franklin 

Norton 


e.  FMRs  for  Section  8  manufactured 
home  spaces  are  30  percent  of  the  two- 
bedroom  Section  8  Rental  Certificate 
program  FMRs,  with  the  exception  of 
the  areas  listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
been  revised  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
estabUsh  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  estimate  the  Rental 
Certificate  program  FMRs.  The  FMR 
area  definitions  used  for  manufactured 
home  spaces  are  the  same  as  for  the 
Section  8  Certificate  program. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
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FMR  area  and  by  nonmetropolitan 
county  within  each  State.  "Hie  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 


FMR  dollar  amounts.  All  constituent 
parts  of  a  metropoUtan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 


d.  Tlie  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
coimty  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 

BILLING  CODE  4210-32-P 
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SCHEDULE  D  -  FY  1996  40th  PERCENTILE  FAIR  MARKET  RENTS  FOR 

^4ANUFACTURED  HOME  SPACES 


STATE /FMR  AREA 


CALIFORNIA 

Orange  County,  CA  PMSA 
San  Diego,  CA  MSA 

COLORADO 

Boulder -Longmont,  CO  PMSA 
Denver,  CO  PMSA 

DELAWARE 

Dover,  DE  MSA 
Sussex  County 

MARYLAND 

Hagerstown,  MD  MSA 
^t .  Marys  County 

MINNESOTA 

Minneapolis-St.  Paul,  MN-WI  MSA 

NEW  YORK 

Dutchess,  NY   PMSA 
Jamestown,  NY  MSA 
Newburgh ,  NY  MSA 
Tompkins  County,  NY 

OREGON 

Salem,  OR   PMSA 

VERMONT 

Washington  County 

WEST  VIRGINIA 

Berkeley  County 
Jefferson  County 
Morgan  County 


(FR  Doc.  95-19836  Filed  8-14-95;  8:45  am] 
HLUNQ  COOe  4210-42-P 


SPACE 
RENT 


$449 
388 


282 
268 


163 
115 


204 
251 


243 


329 
172 
309 
196 


205 


196 


132 
135 
133 


Tuesday 
August  15,  1995 


Part  V 

Department  of 
Commerce 

Patent  and  Trademark  Office 

37  CFR  Parts  1,  3  and  5 
Changes  to  Implement  18-Month 
Publication  of  Patent  Applications; 
Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1, 3  and  5 
[Docket  No.  950e20ie2-6182-«1] 
RiN  0651-AA7S 

Changes  to  Implement  18-Month 
Publlcatton  of  Patent  Applications 

AGENCY:  Patent  and  Trademark  Office. 

Ojnunerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  proposing  to  amend 
the  rules  of  practice  in  patent  cases 
primarily  to  implement  changes  related 
to  the  18-month  publication  of  patent 
applications  in  title  35.  United  States 
CoKle,  contained  in  the  Patent 
Application  Publication  Act  of  1995 
(H.R.  1733).  Among  the  changes  that  are 
contained  in  H.R  1733  would  be  the 
publication  of  patent  applications  after 
18  months  from  the  earliest  filing  date 
for  which  a  benefit  is  sought,  and  the 
addition  of  provisional  rights  to  the 
rights  provided  in  a  patent.  These 
changes  would  apply  to  utility  and 
plant  applications  other  than 
provisional  applications,  but  not  to 
design  applications. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  19, 
1995.  A  pubUc  hearing  will  be  held  on 
Tuesday,  September  19. 1995.  at  9:30 
a.m.  Those  wishing  to  present  oral 
testimony  must  request  an  opporttmity 
to  do  so  no  later  than  September  14. 
1995.  Written  comments  and  transcripts 
of  the  hearings  will  be  available  for 
public  inspection  on  or  about  October  2. 
1995.  and  will  be  available  on  or  about 
October  2. 1995.  through  anonymous 
file  transfer  protocol  (ftp)  via  the 
Internet  (address:  ftp.uspto.gov). 

AOCRESSES:  Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington.  D.C.  20231. 
Attention:  Stephen  G.  Kimin,  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects.  In  addition,  written 
comments  may  also  be  sent  by  facsimile 
transmission  to  (703)  305-8825,  with  a 
confirmation  copy  mailed  to  the  above 
address,  or  by  electronic  mail  messages 
over  the  Internet  to  early- 
pub@uspto.gov.  The  public  hearing  will 
be  held  at  the  Holiday  Inn — National 
Airport,  15th  Street  and  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The 
written  comments  and  transcripts  of  the 
hearings  will  be  available  in  Room  520 
of  Crystal  Park  One,  2011  Crystal  Drive, 
Arlii^on,  Virginia. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Kunin  by  telephone  at  (703) 
305-8850,  by  facsimile  at  (703)  305- 
8825,  by  electronic  mail  at 
rbahr@uspto.gov,  or  Jeffiey  V.  Nase  by 
telephone  at  (703)  305-9285,  or  by  mail 
marked  to  the  attention  of  Stephen  G. 
Kunin,  addressed  to  the  Commissioner 
of  Patents  and  Trademarks,  Washington, 
D.C.  20231. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  change  is  designed 
primarily  to  implement  the  changes  in 
practice  related  to  the  publication  of 
patent  applications  provided  for  in  H.R 
1733.  H.R.  1733  was  introduced  in  the 
House  of  Representatives  on  May  25, 
1995.  The  amendments  to  title  35 
relating  to  18-month  publication,  if 
enacted  as  proposed,  would  be  effective 
on  January  1, 1996.  A  copy  of  this 
legislation  may  be  obtained  from  the 
individuals  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  notice. 

Section  122  of  title  35,  United  States 
Code,'CiUTently  provides  that  patent 
applications  are  maintained  in 
confidence  imtil  a  patent  is  granted. 
H.R.  1733.  if  enacted,  would  amend  35 
U.S.C.  122  to  provide  that  each 
application  for  patent,  except  for  design 
applications  filed  imder  35  U.S.C.  171 
and  provisional  applications  filed  under 
35  U.S.C.  111(b),  shall  be  published  "as 
soon  as  possible  after  the  expiration  of 
a  period  of  18  months  from  the  earliest 
filing  date  for  which  a  benefit  is 
sought,"  but  provides  that  applications 
that  are  no  longer  pending  and 
applications  that  are  subject  to  a  secrecy 
order  under  35  U.S.C.  181  shall  not  be 
published. 

H.R.  1733  includes  a  provision  (35 
U.S.C.  122(b)(2))  that,  upon  request,  an 
application  of  an  independent  inventor 
who  has  been  accorded  status  under  35 
U.S.C.  41(h)  will  not  be  published  imtil 
three  months  after  an  Office  action 
imder  35  U.S.C.  132;  however, 
applications  filed  under  35  U.S.C.  363 
and  applications  claiming  the  benefit  of 
an  earlier  filing  date  under  35  U.S.C. 
119, 120, 121,  365(a)  or  365(c)  are  not 
eligible  for  such  a  request.  In  addition, 
H.R.  1733  provides  that  an  applicant 
making  such  a  request  must  certify  that 
the  invention  disclosed  in  the 
application  was  not  or  will  not  be  the 
subject  of  an  application  filed  in  a 
foreign  country.  H.R.  1733  provides  that 
the  Commissioner  may  establish 
appropriate  procedures  and  fees  for 
such  a  request. 

H.R  1733,  if  enacted,  would  further 
amend  35  U.S.C.  119  to  provide  that  the 
claim  and  certified  copy  of  the  original 
foreign  application  must  be  filed  in  the 


Office  at  such  time  during  the  pendency 
of  the  application  as  required  by  the 
Commissioner,  and  that  the 
Commissioner  may  consider  the  failure 
of  the  applicant  to  file  a  timely  claim  for 
priority  as  a  waiver  of  any  such  claim. 
H.R  1733.  if  enacted,  would  likewise 
amend  35  U.S.C.  120  to  provide  that  the 
Commissioner  may  determine  the  time 
period  during  the  pendency  of  the 
application  within  which  an 
amendment  containing  the  specific 
reference  to  the  earlier  filed  application 
shall  be  submitted,  and  that  the 
Commissioner  may  consider  the  failure 
of  the  applicant  to  file  a  timely  claim  for 
priority  as  a  waiver  of  any  such  claim. 

H.R.  1733,  if  enacted,  would  further 
amend  35  U.S.C.  102(e)  to  include 
applications  published  pursuant  to  35 
U.S.C.  122(b)  within  its  scope.  H.R 
1733,  if  enacted,  would  provide  that  the 
costs  of  early  publication  shall  be 
recovered  by  adjusting  the  filing,  issue 
and  maintenance  fees,  by  charging  a 
separate  publication  fee,  or  by  any 
combination  of  these  methods.  H.R. 
1733,  if  enacted,  would  also  provide 
that,  upon  issuance  of  the  application  as 
a  patent,  the  patent  shall,  where  the 
invention  claimed  in  the  patent  is 
identical  to  the  invention  claimed  in  the 
published  application,  include 
provisional  rights  during  the  period 
fiom  publication  until  issuance  of  the 
patent. 

H.R.  1733  also  includes  amendments 
relating  to  20-year  patent  term  and 
provisional  applications.  Specifically. 
H.R.  1733  includes  an  amendment  to  35 
U.S.C.  119{e)>to  provide  that  if  the  day 
that  is  twelve  months  after  the  filing 
date  of  a  provisional  application  falls  on 
a  Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia,  the 
period  of  pendency  of  the  provisional 
application  shall  be  extended  to  the 
next  succeeding  secular  or  business  day. 
H.R  1733  also  includes  an  amendment 
to  35  U.S.C.  154(b)  to:  (1)  Include  an 
imusual  administrative  delay  by  the 
Office  in  issuing  the  patent  as  a  basis  for 
patent  term  extension;  (2)  provide  that 
the  total  duration  of  all  extensions 
imder  35  U.S.C.  154(b)  shall  not  exceed 
ten  years,  as  opposed  to  the  five  year 
limit  ciurently  provided  in  Public  Law 
103-465;  (3)  provide  that  no  patent  that 
has  issued  before  the  expiration  of  three 
years  after  the  filing  date  of  the 
application  or  entry  of  the  application 
into  the  national  stage  imder  35  U.S.C 
371  shall  be  extended  under  35  U.S.C. 
154(b);  (4)  provide  that  no  patent  whose 
term  has  been  disclaimed  beyond  a 
specified  date  shall  be  extended  under 
35  U.S.C.  154(b)  beyond  the  expiration 
date  specified  in  the  terminal 
disclaimer,  and  (5)  provide  that  any 
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period  of  extension  under  35  U.S.C. 
154(b)  shall  be  reduced  by  the  period 
during  which  the  applicant  for  patent 
did  not  engage  in  reasonable  efforts  to 
conclude  processing  or  examination  of 
the  application,  rather  than  the  "due 
diligence"  provision  appUcable  to 
extensions  under  35  U.S.C.  154(b)(2)  in 
Public  Law  103-465. 

The  current  planning  approach  to  the 
implementation  of  early  publication  is 
to  create  an  electronic  data  base  which 
captures  the  technical  content,  i.e.,  the 
specification,  abstract,  claims  and 
drawings,  of  the  appUcation-as- filed.  A 
data  capturing  operation  will  enable  the 
creation  of  a  data  base  containing  image 
and  text  equivalent  of  the  technical 
contents  of  the  application-as-filed. 
Application  materials  vdll  be  digital 
image  and/or  optical  character 
recog^tion  (OCR)  scanned  by  the  Office 
for  entry  into  this  electronic  data  base. 
This  electronic  data  base  will  be  used  to 
provide  a  source  for  (a)  meeting 
publication  requirements  for  the 
appUcations,  (b)  providing  a  basis  for 
electronic  searching  and  retrieval  of 
applications,  and  (c)  providing  a  basis 
for  producing  copies  of  the  technical 
contents  of  the  application-as-filed.  The 
pubhcation  of  an  application  will  take 
the  form  of  publishing  information 
necessary  to  identify  the  applicant  and 
the  technical  subject  matter  of  the 
application,  i.e.,  a  Gazette  Entry,  in  a 
separate  Gazette  of  Patent  Application 
Notices,  with  a  one-page  printed 
publication,  i.e.,  a  Patent  Application 
Notice  or  PAN,  containing  similar 
information  for  placement  in  the  paper 
search  files.  Published  appUcations  will 
be  assigned  a  sequential  Patent 
Application  Notice  (PAN)  number  in  the 
manner  that  issued  patents  are  assigned 
a  sequential  patent  number.  In  addition, 
a  document  including  the  Patent 
Application  Notice  and  the  technical 
contents  of  the  application-as-filed, 
designated  as  the  Technical  Contents 
Publication,  will  be  available  to  the 
pubUc  upon  publication. 

The  digitalimages  of  the  technical 
contents  of  the  application-as-filed,  i.e., 
the  Technical  Contents  Publication,  will 
be  available  for  public  review.  Paper 
copies  of  the  Patent  Application  Notice 
and  Technical  Contents  Pubhcation  will 
also  be  available  for  purchase  similar  to 
the  way  paper  copies  of  patents  are 
currently  available  for  purchase.  When 
budgetary  and  process  considerations 
permit,  text  searching  of  the  Patent 
AppUcation  Notice  and  Technical 
Contents  PubUcation  will  be 
implemented. 

The  information  provided  to  Patent 
and  Trademark  Depository  Libraries 
will  be  expanded  to  include  weekly 


issues  of  the  Gazette  of  Patent 
Application  Notices  (provided  by  the 
Government  Printing  Office),  and  a  CD- 
ROM  collection  of  facsimile  images  of 
the  Patent  Application  Notices  and 
Technical  Contents  Publications.  The 
public  would  also*  be  able  to  place 
subscription  orders  to  receive  weekly 
paper  copies  of  the  Patent  AppUcation 
Notices  and  Technical  Contents 
PubUcations  pubUshed  in  specific 
classes  and  subclasses  similar  to  the 
way  such  orders  are  currently  placed  for 
issued  patents,  as  well  as  subscription 
orders  to  receive  the  CD-ROM 
collection  of  facsimile  images  of  the 
Patent  AppUcation  Notices  and 
Technical  Contents  Publications. 

H.R  1733,  as  proposed,  does  not 
specifically  exclude  appUcations  that 
are  national  security  classified  from 
those  appUcations  to  be  pubUshed. 
Executive  Order  12356  and  a  number  of 
statutes,  e.g.,  42  U.S.C.  2011  et  seq.  (the 
Atomic  Energy  Act  of  1954),  15  U.S.C. 
1155  (provides  that  the  Secretary  of 
Commerce  shall  respect  and  preserve 
the  security  classification  of  inventions 
in  the  possession  or  control  of  the 
Department  of  Commerce),  and  18 
U.S.C.  798  (provides  criminal  sanctions 
for  the  disclosure  of  classified 
information)  preclude  the  pubUcation  of 
a  national  security  classified 
appUcation.  Further,  the  pubUcation 
requirement  in  H.R.  1733,  as  proposed, 
provides  some  latitude  to  the 
Commissioner  to  pubUsh  appUcations 
later  than  18  months  from  the  earUest 
filing  date  for  which  a  benefit  is  sought. 
Therefore,  the_publication  of  a  national 
security  classified  appUcation  will  be 
delayed  until  such  appUcation  is  either 
declassified,  which  will  permit 
pubUcation  of  the  appUcation.  or 
subjected  to  a  secrecy  order  pursuant  to 
35  U.S.C.  181,  which  will  exclude  the 
appUcation  fiom  pubUcation  by  the 
express  terms  of  H Jl.  1733,  as  prcq>osed. 
In  view  of  national  security 
considerations,  and  the  current  statutory 
prohibitions  on  the  disclosure  of 
classified  information,  it  is  appropriate 
to  specifically  exclude  those 
appUcations  that  are  national  security 
classified  from  pubUcation  under  the 
provisions  of  H.R.  1733. 

While  H.R.  1733,  if  enacted,  would 
not  directly  affect  design  applications, 
this  notice  of  proposed  rulemaking 
includes  a  proposed  amendment  to 
§  1.154  such  that  the  arrangement  for  a 
design  appUcation  will  be  consistent 
with  the  arrangements  for  a  utiUty 
(§  1.77)  or  plant  (§  1.163)  appUcation.  as 
weU  as  a  proposed  amendment  to  §  1.5 
to  provide  that  a  paper  concerning  a 
provisional  appUcation  must  identify 
the  provisional  appUcation  as  such  and 


by  appUcation  number.  In  addition, 
while  this  proposed  rule  change  is 
designed  primarily  to  implement  the 
changes  in  practice  related  to  the 
pubUcation  of  patent  applications 
provided  for  in  H.R.  1733,  a  number  of 
proposed  rule  changes  set  forth  in  this 
notice  of  proposed  rulemaking  would  be 
desirable  even  in  the  absence  of  an  18- 
month  pubUcation  system.  Specifically, 
this  proposed  rule  change  is  also 
designed  to:  (1)  clarify  which 
appUcations  claiming  the  benefit  of 
prior  appUcations  or  prior  appUcations 
for  which  a  benefit  is  claimed  in  a  later 
appUcation  will  be  preserved  in 
confidence;  (2)  amend  the  rules 
pertaining  to  the  format  and  standards 
for  appUcation  papers  and  drawings  to 
improve  the  standardization  of  patent 
appUcations;  (3)  broaden  the  appUcation 
of  §  1.131  to  instances  in  which 
inventions  of  a  pending  appUcation  or 
patent  under  reexamination  and  a 
patent  held  by  a  single  party  are  not 
identical,  but  not  patentably  distinct;  (4) 
broaden  the  appUcation  of  §§  1.78(c) 
and  (d)  to  patents  under  reexamination, 
(5)  clarify  the  practice  for  the  deUvery 
or  mailing  of  patents;  (6)  provide  for  the 
treatment  of  national  security  classified 
appUcations;  (7)  expedite  the  entry  of 
international  appUcations  into  the 
national  stage;  and  (8)  amend  a  number 
of  rules  for  consistency  and  clarity. 
Since  these  proposed  rule  changes  may 
be  adopted  as  fiiial  rules  even  in  the 
absence  of  an  18-month  pubUcation 
system,  interested  persons  are  advised 
to  comment  on  any  proposed  rule 
change,  regardless  of  whether  H.R  1733 
is  enacted. 

If  H.R.  1733  is  amended  during  the 
legislative  process,  the  final  rules  will 
comply  with  this  legislation  as  enacted. 
If  H.R.  1733  is  not  enacted,  the  proposed 
rules  that  would  implement  publication 
of  patent  appUcations  would  be 
withdrawn. 

In  a  Notice  of  PubUc  Hearing  and 
Request  for  Comments  on  18-Month 
PubUcation  of  Patent  AppUcaUons  (18- 
Month  PubUcation  Notice)  published  in 
the  Federal  Register  at  59  FR  63966 
(December  12, 1994)  and  in  the  Patent 
and  Trademark  Office  Official  Gazette  at 
1170  Off.  Gaz.  Pat  Office  390-94 
(January  3, 1995],  the  Office  requested 
public  comment  on  the  procedures  the 
Office  should  adopt  if  an  18-month 
pubUcation  system  was  enacted.  The  18- 
Month  PubUcation  Notice  set  forth  the 
Office's  planning  approach  for  the 
implementation  of  18-month  (pre-grant) 
pubUcation  of  patent  appUcations,  and 
specifically  presented  fourteen  (14) 
questions  on  which  comment  was 
invited.  An  oral  hearing  was  conducted 
on  February  15, 1995. 
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Sixty-five  (65)  written  comments,  as 
well  as  two  (2)  Law  Review  articles 
concerning  the  pre-grant  publication  of 
pending  patent  applications,  were 
submitted.  Of  the  sixty-five  (65) 
comments,  forty  (40)  submitted 
comments  directed  to  at  least  one  of  the 
questions  presented  in  the  18-Month 
Publication  Notice.  Sixteen  (16)  persons 
testified  at  the  public  hearing  conducted 
on  February  15, 1995. 

Response  to  Comments  on  the  18-Moath 
Publication  Notice 

The  following  questions  were 
presented  in  the  18-Month  Publication 
Notice.  Each  question  is  followed  by  a 
summary  of  the  comments  submitted  in 
response  to  the  question,  and  the 
proposed  disposition  of  the  issue 
presented  in  the  question. 

1.  Should  the  PTO  require  that  all 
official  application-related  materials  be 
delivered  to  a  central  location? 
Specifically,  what  problems  would  a 
requirement  that  aU  official  application- 
related  materials  be  delivered  to  a 
central  location  cause? 

Summary:  A  slight  majority  of  the 
comments  opposed  a  requirement  that 
all  official  appUcation-related  materials 
be  delivered  to  a  central  location. 

Response:  As  the  Office  currently 
considers  the  deUvery  of  all  official 
application-related  materials  to  a  central 
location  to  be  imnecessary  to  the 
CTirrently  planned  approach  to 
implementation  of  18-month 
publication,  no  change  to  the  rules  of 
practice  to  require  that  all  official 
application-related  materials  be 
delivered  to  a  central  location  will  be 
proposed. 

2.  Should  the  PTO  adopt  a  standard 
application  format?  If  so,  what  portions 
of  the  application  papers  should  the 
PTOTrequire  be  submitted  in  a  standard 
size  and/or  format,  and  what  sanction 
(e.g.,  surcharge^  should  be  established 
for  the  failure  to  comply  with  these 
requirements? 

Summary:  A  majority  of  the 
comments  favored  theimplementation 
of  a  standard  appUcation.  format,  so  long 
as  an  applicant  was  given  a  time  period 
in  which  to  comply  with  this  format, 
i.e.,  failure  to  comply  with  the  standard 
apphcation  format  did  not  deprive  the 
application  of  a  filing  date.  In  addition, 
a  nimiber  of  comments  indicated  that 
any  additional  requirements  should  not 
be  inconsistent  with  European  Patent 
Office  (EPO)  or  Patent  Cooperation 
Treaty  (PCT)  requirements,  or  in  excess 
of  those  requirements  necessary  for  the 
implementation  of  18-month 
publication. 

Response:  The  Office  is  proposing  to 
change  the  rules  of  practice  to  institute 


only  those  additional  standardizations 
which  are  consistent  with  the 
requirements  set  forth  in  PCT  Rule  11, 
and  are  considered  necessary  for  the 
digital  image  and  OCR  scanning  of 
application  materials  ipto  an  electronic 
data  base.  Those  additional 
standardizations  are  that:  (1) 
applications  be  submitted  on  flexible, 
strong,  smooth,  non-shiny,  durable  and 
white  paper  (PCT  Rule  11.3);  (2)  the 
papers  be  typewritten  by  a  typewriter  or 
word-processor,  i.e.,  hand-written 
apphcation  materials  would  no  longer 
be  acceptable,  with  V/z  or  double 
spaced  lines  (PCT  Rule  11.9(c)),  and  in 
permanent  "dark"  ink  (PCT  Rule 
11.9(d))  and  portrait  orientation,  i.e., 
with  the  shorter  sides  of  the  paper  on 
the  top  and  bottom  (PCT  Rule  11.2(d)); 
(3)  the  sheets  of  papers  be  the  same  size 
and  either  21.0  cm.  by  29.7  cm.  (DIN 
size  A4)  or  21.6  cm.  l^  27.9  cm.  (8V^  by 
11  inches)  (PCT  IRile  11.5),  with  a  top 
margin  of  at  least  2.0  cm.  (%  inch),  a  left 
side  margin  of  at  least  2.5  cm.  (1  inch), 
a  right  side  margin  of  at  least  2.0  cm.  (V4 
inch),  anda  bottom  margin  of  at  least 
2.0  cm.  (3/4  inch)  (PCT  Rule  11.6(a));  (4) 
the  pages  of  the  application  be 
numbered  consecutively,  with  the 
numbers  being  centrally  located  above 
or  below  the  text  (PCT  Rule  11.7);  and 
(5)  the  claims  be  on  a  separate  sheet 
(PCT  Rule  11.4).  Finally,  §§  1.52(b)  and 
1.84(x)  are  proposed  to  be  amended  to 
provide  that  no  holes  should  be 
provided  in  the  paper  or  drawing  sheets 
due  to  the  potential  for  their 
interference  with  th&scsaping 
operation. 

Section  1.52(b)  currently  requires  that 
application  papers  be  written  on  but  one 
side,  and  §  1.72(b)  currently  requires 
that  the  abstract  be  on  a  separate  sheet. 
In  an  application  filed  without:  (1) 
typewritten  appUcation  papers  on 
flexible,  strong,  smooth,  non-shiny, 
durable  and  white  paper;  (2)  IV^  or 
double  spaced  lines  in  portrait 
orientation;  (3)  permanent  "dark"  ink 
typing;  (4)  sheets  of  papers  of  the  same 
size  and  either  21.0  cm.  by  29.7  cm. 
(DIN  size  A4)  or  21.6  cm.  by  27.9  cm. 
(8V2  by  11  inches),  wth  a  top  margin  of 
at  least  2.0  cm.  [V*  inch),  a  left  side 
margin  of  at  least  2.5  cm.  (1  inch),  a 
right  side  margin  of  at  least  2.0  cm.  (V4 
inch),  and  a  bottom  margin  of  at  least 
2.0  cm.  (V4  inch);  (5)  the  pages  of  the 
appUcation  including  claims  and 
abstract  be  numbered  consecutively, 
starting  with  page  one,  with  the 
numbers  being  centrally  located  above 
or  below  the  text;  (6)  appUcation  papers 
typed  on  but  one  side;  and  (7)  an 
abstract  and  claims  on  a  separate  sheet, 
the  appUcant  will  be  given  a  time 


period,  non-extendable  under  §  1.136(a), 
in  which  to  file  a  substitute 
specification  in  compliance  with  §  1.125 
on  appUcation  papers  in  compliance 
with  §§  1.52(a)  and  (b).  The  Office, 
however,  does  not  propose  to  require  a 
siucharge  for  the  failure  to  comply  with 
these  standardizations  on  filing. 

Additional  standardizations  to  the 
rules  of  practice  concerning  drawings 
requirements  are  also  being  proposed. 
Currently,  §  1.84(f)  permits  paper  sizes 
of  21.6  cm.  by  35.6  cm.  (Q^/2  by  14 
inches),  21.6  cm.  by  33.1  cm.  (8^/2  by  13 
inches),  21.6  cm.  by  27.9  cm.  (8»/i  by  11 
inches),  and  21.0  cm.  by  29.7  cm.  (DIN 
size  A4).  Section  1.84(f),  as  proposed, 
would  permit  paper  sizes  of  only  21.0 
cm.  by  29.7  cm.  (DIN  size  A4)  or  21.6 
cm.  by  27.9  cm.  (8*/it  by  11  inches).  The 
use  of  these  paper  sizes,  which 
correspond  to  the  paper  sizes  required 
under  §  1.52(b),  as  proposed,  would  not 
impact  the  oirrent  Automated  Patent 
System  (APS)  database,  and  wovdd 
permit  a  fully  automatic  scanning 
operation  due  to  their  similar  size.  To 
electronically  store,  display,  and  print 
drawings  paper  sheet  sizes  up  to  21.6 
cm.  by  35.6  cm.  (8V2  by  14  inches) 
would  require  modifications  of  the  APS 
system  hardware,  software,  displays, 
and  printers.  In  addition,  the  digital 
image  scaiming  of  drawing  paper  sheet 
sizes  up  to  21.6  cm.  by  35.6  cm.  (8^/4  by 
14  inches)  would  require  a  semi- 
automatic scanning  operation,  thus 
increasing  scaiming  costs  significantly. 
Therefore,  §  1.84(f),  as  proposed,  would 
permit  paper  sheet  sizes  of  only  21.0 
cm.  by  29.7  cm.  (DIN  size  A4)  or  21.6 
cm.  by  27.9  cm.  (8^A  by  11  inches),  with 
a  top  margin  of  at  least  2.5  cm.  (1  inch), 
a  left  side  margin  of  at  least  2.5  cm.  (1 
inch),  a  right  side  margin  of  at  least  1.5 
cm.  (Vie  inch),  and  a  bottontmargin  of . 
at  least  1.0  cm.  (%  inch),  thereby 
leaving  a  sight  no  greatu'  than  17.0  cm. 
by  26.2  on  21.0  cm.  by  29.7  cm.  (DIN 
size  A4)  sheets,  and  a  sight  no  greater 
than  17.6  cm.  by  24.4  cm.  (6^Vie  by  9Va 
inches)  on  21.6  cm.  by  27.9  cm.  (8»/i  by 
11  inch)  sheets  (PCT  Rule  11.6(c)).  As 
PCT  Rule  11.6(d)  provides  that  the 
margin  requirements  apply  to  21.0  cm. 
by  29.7  cm.  (DIN  size  A4)  sheets  such 
that  a  copy  of  the  drawings  sheet  on  a 
21.0  cm.  by  29.7  cm.  (DIN  size  A4)  sheet 
leaves  the  required  margin,  the 
requirement  for  drawing  sheet  sizes  of 
only  21.6  cm.  by  27.9  cm.  (8V2  by  11 
inches)  or  21.0  cm.  by  29.7  cm.  (DIN 
size  A4)  is  not  a  substantive  drawing 
limitation  in  excess  of  PCT  Rule  11. 

Currently,  formal  drawings  are  not 
required  imtil  an  appUcation  has  been 
allowed.  As  a  drawing  figure  will  be 
included  in  the  Gazette  Entry  in  the 
Gazette  of  Patent  AppUcation  Notices, 
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as  well  as  the  Patent  AppUcation  Notice, 
drawings  of  sufficient  quaUty  for  digital 
image  scanning  into  an  electronic  data 
base  will  be  necessary  for  the  initial 
processing  of  the  appUcation.  In 
instances  in  which  an  appUcation  is 
filed  with  drawings  of  such  poor  quaUty 
as  to  preclude  their  digital  image 
scanning  into  the  electronic  data  base,  it 
will  be  necessary  to  set  a  time  period, 
non-extendable  under  §  1.136(a),  in 
which  to  file  drawings  of  sufficient 
clarity,  contrast,  and  quaUty  and  in  the 
proper  size  and  format  for  electronic 
reproduction  by  digital  imaging. 

Currently,  a  complete  appUcation 
imder  §  1.51(a)  does  not  require  an 
abstract  on  a  separate  sheet,  claims  on 
a  sefiarate  sheet,  appUcation  papers 
typed  on  but  one  side  of  the  paper,  or 
appUcation  papers  or  drawings  of 
sufficient  clarity,  contrast,  or  quaUty  or 
in  the  proper  size  or  format  for 
electronic  reproduction,  and,  as  such, 
an  appUcation  may  be  filed  under  §  1.60 
from  a  prior  application  not  in  a  format 
necessary  for  the  image  and/or  OCR 
scanning  of  the  appUcation  materials 
into  an  electronic  data  base.  Therefore, 
an  amendment  to  §  1.60(d)  is  necessary 
to  assuj%  the  prompt  filing  of 
appUcation  papers  including  an  abstract 
and  claims  on  a  separate  sheet, 
appUcation  papers  typed  on  but  one 
side  of  the  paper,  and  appUcation 
papers  and  drawings  of  sufficient 
clarity,  contrast,  and  quaUty  and  in  the 
proper  size  and  format  for  electronic 
reproduction. 

Currently,  the  filing  of  the  copy  of  the 
specification  from  the  prior  application, 
or  a  new  specification,  in  an  application 
filed  under  §  1.62  is  considered 
improper.  As  appUcations  filed  prior  to 
January  1, 1996,  wiU  not  have  been 
image-  or  OCR-scanned  into  the 
electronic  data  base,  the  technical 
contents  of  an  appUcation  filed  under 
§  1.62  in  which  the  prior  appUcation 
was  itself  filed  prior  to  January  1, 1996, 
wiU  not  be  contained  in  the  electronic 
data  base.  For  appUcations  imder  §  1.62 
which  do  not  add  additional  disclosure, 
i.e.,  continuation  or  divisional 
appUcations,  the  Office  will  obtain  the 
microfiche  copy  of  the  prior  appUcation 
and  image  or  OCR  scan  it  into  the 
electronic  data  base.  For  appUcations 
Under  §  1.62  which  add  additional 
disclosure,  i.e.,  continuation-in-part 
appUcations,  a  substitute  specification 
and  drawings  will  be  necessary  for 
image  or  OGR  scanning  into  the 
electronic  data  base.  Therefore,  an 
amendment  has  been  proposed  to  §  1.62 
to  provide  that,  where  the  appUcation  is 
a  continuation-in-part  appUcation,  a 
substitute  specification  in  compUance 


with  §  1.125  and  drawings  will  be 
required. 

Section  1.62  currently  provides  that 
no  copy  of  the  prior  appUcation  or  new 
specification  is  required,  and  further 
provides  that  the  fiUng  of  such  a  copy 
or  specification  wiU  be  considered 
improper,  and  a  petition  is  necessary  to 
obtain  the  date  of  deposit  of  the  request 
for  an  appUcation  under  §  1.62  as  the 
filing  date.  Section  1.62,  as  proposed, 
would  provide  that  the  failure  to 
provide  any  required  substitute 
specification  would  not  afiiect  the  filing 
date  of  the  appUcation,  but  a  time 
period,  non-extendable  under  §  1.136(a), 
would  be  set  for  its  filing.  Section  1.62, 
as  proposed,  would  further  provide  that 
any  new  specification  filed  in  an 
application  imder  §  1.62  would  not  be 
considered  part  of  the  original 
appUcation  papers,  but  would  be  treated 
as  a  substitute  specification  under 
§  1.125.  Any  request  to  treat  a  new 
specification  filed  in  an  appUcation 
under  §  1.62  as  part  of  the  original 
appUcation  papera  may  be  by  way  of 
petition  under  §  1.182. 

Finally,  amendments  to  §§  1.77, 
1.154,  and  1.163  have  been  proposed  to 
provide  a  standard  arrangement  for 
utiUty,  design,  and  plant  appUcations, 
respectively.  This  standard  arrangement 
will  include,  inter  alia,  a  Fee 
Transmittal  form  for  utility,  design,  and 
plemt  appUcations,  a  UtiUty  Patent 
AppUcation  Transmittal  form,  a  Design 
Patent  AppUcation  Transmittal  form,  a 
Plant  Patent  AppUcation  Transmittal 
form,  and  a  Plant  Color  Coding  Sheet  for 
plant  appUcations.  Standardized 
versions  of  the  Fee  Transmittal  form, 
UtiUty  Patent  Application  Transmittal 
form.  Design  Patent  AppUcation 
Transmittal  form.  Plant  Patent 
AppUcation  Transmittal  form.  Plant 
Color  Coding  Sheet,  as  well  as  a 
standard  Declaration  form  and  Plant 
Patent  AppUcation  Declaration  form,  are 
included  as  an  Appendix  A  to  this 
notice  of  proposed  rulemaking. 

3.  Assuming  that  the  entire 
application  is  not  pubUshed,  what 
information  concerning  the  appUcation 
should  be  pubUshed  in  the  Gazette  of 
Patent  AppUcation  Notices? 

Summary:  A  sUght  majority  of  the 
comments  indicated  that  the  printed 
pubUcation  should  include  the  entire 
appUcation,  or  at  least  the  claims,  each 
independent  claim,  or  a  claim  of  each 
statutory  class  in  the  appUcation.  The 
remaining  comments  that  did  not 
oppose  pre-grant  pubUcation  indicated 
that  any  Patent  AppUcation  Notice 
should  contain  information  similar  to 
what  is  published  in  the  Official  Gazette 
or  sufficient  information  to  determine 
whether  further  investigation  was 


warranted.  Those  comments  that 
opposed  any  pre-grant  publication 
opposed  pubUcation  of  any  information 
other  than  the  appUcant's  name,  address 
and  a  "non-enabUng"  abstract  of  the 
invention. 

Responsb:  The  Technical  Contents 
PubUcation  will  include  a  copy  of  the 
Patent  AppUcation  Notice,  and  the 
specification,  abstract,  claims  and 
drawings  of  the  appUcation-as-filed.  The 
Technical  Contents  PubUcation  wiU  be 
available  for  pubUc  review  through 
video  display  terminals  in  the  PubUc 
Search  Room  and  through  CD-ROM 
coUections  of  facsimile  images  of  Patent 
AppUcation  Notices  and  Technical 
Contents  PubUcations  in  the  Patent  and 
Trademark  Depository  Libraries.  Copies 
of  the  Patent  AppUcation  Notices  and 
Technical  Contents  Publications  will 
also  be  available  for  piutiiase  under  the 
conditions  that  paper  copies  of  patents 
are  currenUy  available  for  purchase. 
When  budgetary  and  process  constraints 
permit,  text  searching  of  the  Patent 
AppUcation  Notices  and  Technical 
Contents  PubUcations  will  be 
implemented. 

H.R.  1733,  if  enacted,  would  not 
provide  any  appropriations  to  cover  the 
costs  of  early  pubUcation,  but  would 
provide  that  these  costs  are  to  be 
recovered  by  adjusting  the  filing,  issue 
and  maintenance  fees,  by  charging  a 
separate  publication  fee,  or  by  any 
combination  of  these  methods,  i.e.,  that 
the  patent  appUcant  is  to  bear  the  costs 
of  pubUcation.  A  number  of  comments 
have  criticized  this  method  of  allocating 
the  pubUcation  costs  as  pre-grant 
pubUcation  provides  no  benefit  to  the 
patent  appUcant.  The  Office  was 
required  to  balance  the  requests  for  a 
printed  publication  conveying  the 
greatest  amount  of  appUcation 
information  with  those  comments 
opposing  additional  pubUcation  costs. 
To  provide  the  maximum  amount  of 
application  information  at  the  lowest 
cost  to  appUcant,  the  specification, 
abstract,  claims  and  drawings  of  the 
appUcation-as-filed  will  be  available  for 
public  review  in  the  Technical  Contents 
PubUcation. 

4.  Should  the  patent  appUcant  receive 
a  copy  of  the  published  application — 
either  pubUshed  notice  and/ or 
appUcation  content  at  time  of 
pubUcation? 

Summary:  A  majority  of  the 
comments  indicated  that  the  appUcant 
should  receive  a  copy  of  the  Patent 
AppUcation  Notice. 

Response:  The  Office  proposes  to 
provide  for  the  delivery  of  the  Patent 
AppUcation  Notice  similar  to  the 
current  deUvery  of  patents.  • 
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5.  Should  the  PTO  permit  an 
accelerated  examination?  If  so.  under 
what  conditions? 

Summary:  A  majority  of  the 
comments  favored  permitting 
accelerated  examination.  A  number  of 
comments  indicated  that  accelerated 
examination  should  be  provided  for 
applicants  who  either:  (1)  meet  the 
current  conditions  for  accelerated 
.examination;  or  (2)  pay  a  relatively  high 
fee,  i.e..  that  the  Office  shotild  add  the 
payment  of  a  high  accelerated 
examination  fee  to  the  ciurent 
conditions  for  providing  an  accelerated 
examination.  A  number  of  comments, 
however,  indicated  that  adding  the 
payment  of  a  high  accelerated 
examination  fee  to  those  conditions  for 
providing  an  accelerated  examination 
would  benefit  large  companies  at  the 
expense  of  small  entities. 

Response:  The  Office  will  provide 
accelerated  examination  only  imder  the 
current  conditions  set  forth  in  §  1.102. 
as  described  in  MPEP  708.02. 
Accelerated  examination  is  currently 
provided  depending  upon  the  subject 
matter  of  the  invention,  medical 
condition  of  the  appUcant,  business 
circiunstances,  or  the  willingness  of  the 
applicant  to  participate  in  a  special 
accelerated  examination  procedure. 
Increasing  the  number  of  applications 
receiving  accelerated  examinations 
could  diminish  the  availability  or  speed 
of  accelerated  examination  to  an 
individual  applicant  because  there  will 
be  more  applications  receiving  an 
accelerated  examination.  It  would 
further  delay  the  examination  of 
applications  hot  provided  with 
accelerated  examination.  Adding  a 
condition  for  providing  accelerated 
examination  which  be^  no 
relationship  to  the  merits  of  the 
application  or  circiunstances  of  the 
applicant,  i.e..  for  the  mere  payment  of 
a  fee.  is  not  considered  appropriate. 
Therefore,  the  Office  does  not  propose 
to  change  the  conditions  under  which 
the  examination  of  an  application  will 
be  accelerated. 

The  Office,  however,  will  continue  to 
make  special  an  application  imder  the 
conditions  ciurently  set  forth  in  MPEP 
708.02  (Vm),  special  examining 
procedures  for  certain  new 
applications — accelerated  examination. 
MPEP  708.02  (Vm)  provides  that  a  hew 
application  may  be  granted  special 
status  provided  that  the  applicant:  (1) 
submits  a  written  petition  to  make 
special  accompanied  by  the  fee  set  forth 
in  §  1.17(i);  (2)  presents  all  claims 
directed  to  a  single  invention,  or  if  the 
Office  determines  that  all  the  claims 
presented  are  not  obviously  directed  to 
a  single  invention,  will  make  an  election 


without  traverse  as  a  prerequisite  to  the 
grant  of  special  statiis;  (3)  submits  a 
statement  that  a  pre-examination  search 
was  made;  (4)  submits  one  copy  each  of 
the  references  deemed  most  closely 
related  to  the  subject  matter 
encompassed  by  the  claims;  (5)  submits 
a  detailed  discussion  of  the  references 
pointing  out  with  the  particularity 
required  by  §  1.111  (b)  and  (c)  how  the 
claimed  subject  matter  is 
distinguishable  over  the  references;  and 
(6)  submits  any  affidavit  or  declaration 
imder  §  1.131  that  is  necessary  to 
overcome  the  references  before  the 
apphcation  is  taken  up  for  action,  but  in 
no  event  later  than  one  month  after 
request  for  special  status.  An 
application  granted  special  status  under 
MPEP  708.02  (Vm)  will  be  taken  up  by 
the  examindt  before  all  other  categories 
of  apphcations  except  those  clearly  in 
condition  for  allowance  and  those  with 
set  time  limits,  such  as  examiner's 
answers,  etc.,  and  will  be  given  a 
complete  first  action  which  will  include 
all  essential  matters  of  merit  as  to  all 
claims. 

6.  Since  the  cost  for  pubUshing 
apphcations  must  be  recovered  from 
fees,  how  should  the  cost  of  publication 
be  allocated  among  the  various  fees, 
including  the  possibifity  of  charging  a 
separate  pubfication  fee? 

Summary:  The  •-•verwhelming 
majority  of  comments  opposed  a 
separate  pubUcation  fee.  Most 
comments  indicated  that  the  costs  of 
pubhcation  should  be  spread  over  the 
existing  fees,  with  the  reiBsining 
comments  indicating  that  these  costs 
should  be  absorbed  by  those  accessing 
the  published  apphcations  or  the  Office. 

Response:  H.R.  1733.  if  enacted, 
would  not  provide  appropriations  lor 
the  Office  to  absorb  the  pubhcation  cost, 
but  provides  that  the  "Commissioner 
shall  recover  the  costs  of  early 
pubhcation  ...  by  adjusting  the  filing,, 
issue,  and  maintenance  fees,  by 
charging  a  separate  pubhcation  fee,  or 
by  any  combination  of  these  methods." 
Notwithstanding  that  H.R.  1733,  if 
enacted,  would  not  authorize  the  Office 
to  recover  the  costs  of  pubhcation 
through  those  seeking  access  to  the 
pubUshed  apphcation.  the  demand  for 
pubhcation  products,  e.g..  Patent 
Application  Notices  and  Technical 
Contents  Pubhcations.  would  not  be 
consistent,  and  it  would  not  be  possible 
to  project  the  demand  for  pubhcation 
products  with  the  degree  of  precision 
necessary  to  recover  a  substantial 
portion  of  the  pubhcation  costs  through 
the  inclusion  of  such  costs  in  the  fees 
charged  for  the  pubhcation  products.  In 
addition,  the  Office  will  supply,  inter 
alia,  CD-ROM  collections  of  facsimile 


images  of  the  Patent  Apphcation 
Notices  and  Technical  Contents 
Pubhcations  under  the  condition  that 
CD-ROM  collections  of  patent  images 
are  currenUy  supphed.  As  the  Office  has 
no  authority  to  control  the  further 
duphcation  of  such  images,  it  would  not 
be  practicable  to  attempt  to  recover 
pubhcation  costs  through  increases  in 
the  fees  charged  for  pubhcation 
products,  since  those  persons  desiring 
copies  of  Patent  Apphcation  Notices  or 
Technical  Contents  Pubhcations  would 
simply  obtain  them  bom  the  original 
purchasers  of  the  CD-ROM  collections, 
who  need  not  include  any  publication 
costs  in  their  prices.  Therefore,  the 
Office  proposes  to  adjust  the  filing, 
issue,  and  maintenance  fees  to  recover 
the  costs  of  publication. 

In  a  Notice  of  Proposed  Rulemaking 
pubhshed  in  the  Federal  Register  at  60 
PR  27934  (May  26, 1995)  and  in  the 
Patent  and  Trademark  Office  Official 
Gazette  at  1174  Off.  Gaz.  Pat  Office  134- 
50  (May  30, 1995),  a  number  of  changes 
to  the  rules  of  practice  to,  inter  alia, 
adjust  patent  and  trademark  fees  to 
reflect  the  fluctuations  in  the  Consumer 
Price  Index  (CPI)  pursuant  to  35  U.S.C. 
41(f)  were  proposed  (Patent  and 
Trademark  Fee  Notice  of  Proposed 
Rulemaking).  The  proposed  patent  and 
trademark  fee  adjustments,  if  adopted  in 
final  rules,  would  take  effect  on  October 
2, 1995  (October  1,  1995  being  a 
Sunday),  prior  to  the  effective  date  of 
the  fee  increase  in  this  notice  of 
proposed  rulemaking  to  recover  the 
costs  of  pubhcation.  The  proposed 
amendments  to  §§  1.19(b)(l)(i)  and 
1.19(b)(l)(ii)  are  repeated  in  this  notice 
of  proposed  rulemaking  for  clarity. 

The  Office  estimates  that  it  will  cost 
about  $9  miUion  to  pubUsh  applications 
in  Fiscal  Year  1996.  To  allocate  these 
costs  among  the  filing  fees  of  those 
applications  which  the  Office 
anticipates  will  be  filed  in  Fiscal  Year 
1996,  the  issue  fee  for  those  apphcations 
for  which  the  Office  anticipates 
pajrment  of  an  issue  fee  in  Fiscal  Year 
1996,  and  maintenance  fees  due  at  three 
(3)  years  and  six  (6)  months,  seventh) 
years  and  six  (6)  months,  and  eleven 
(11)  years  and  six  (6)  months  for  those 
patents  for  v^ch  the  Office  anticipates 
payment  of  the  respective  maintenance 
fees  in  Fiscal  Year  1996,  a  further 
increase  in  the  filing  fee  for  an  original 
nonprovisional  (35  U.S.C.  111(a))  or 
reissue  apphcation  to  $780  ($390  for  a 
small  entity)  and  a  plant  apphcation  to 
$540  ($270  for  a  small  entity),  issue  fee 
for  an  original  or  reissue  apphcation  to 
$1280  ($640  for  a  small  entity)  and  a 
plant  apphcation  to  $660  ($330  for  a 
small  entity),  maintenance  fee  due  at 
three  (3)  years  and  six  (6)  months  to 
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$1020  ($510  for  a  small  entity), 
maintenance  fee  due  at  seven  (7)  years 
and  six  (6)  months  to  $2020  ($1010  for 
a  small  entity),  and  maintenance  fee  due 
at  eleven  (11)  years  and  six  (6)  months 
to  $3020  ($1510  for  a  small  entity)  is 
necessary  to  recover  the  costs  of 
pubhcation  in  Fiscal  Year  1996.  A 
comparison  of  existing  fee  amounts,  fee 
amounts  proposed  in  the  Patent  and 
Trademark  Fee  Notice  of  Proposed 
Rulemaking,  and  fee  amounts  proposed 
in  this  notice  of  proposed  rulemaking  is 
included  as  an  Appendix  B  to  this 
notice  of  proposed  rulemaking. 

7.  Should  the  PTO  require  an 
affirmative  communication  from  a 
patent  apphcant  indicating  that  the 
apphcant  does  not  wish  the  apphcation 
to  be  pubhshed.  or  should  failure  to 
timely  submit  a  pubhcation  fee  be  taken 
as  instruction  not  to  pubhsh  the 
apphcation?  That  is.  should  an 
apphcation  be  published  unless  the 
apphcant  affiirmatively  indicates  that 
the  application  is  not  to  be  published, 
regardless  of  whether  a  pubhcation  fee 
has  been  submitted?  What  latitude 
should  the  PTO  permit  for  late 
submission  of  a  pubhcation  fee? 

Summary:  An  overwhelming  majority 
of  the  comments  (except  for  those  who 
opposed  any  pre-grant  pubhcation) 
favored  a  requirement  that  an  applicant 
affirmatively  communicate  that  an 
apphcation  is  being  expressly 
abandoned  to  avoid  pubhcation  of  the 
apphcation  at  18  months. 

Response:  The  Office  does  not  process 
apphcations  as  abandoned  until  seven 
(7)  months  after  the  mailing  date  of  an 
Office  action  to  allow  for  extensions  of 
time  under  §  1.136(a)  and  mailing 
delays.  Where  no  response  to  an  Office 
action  setting  a  shortened  statutory 
period  for  response  of  three  (3)  months 
mailed  at  13  months  after  filing  in  an 
apphcation  is  received,  the  apphcation 
becomes  abandoned  by  operation  of  35 
U.S.C.  133  at  16  months  after  filing,  but 
is  not  recognized  or  processed  by  the 
Office  as  an  abandoned  apphcation 
imtil  20  months  after  filing,  and  thus 
would  be  pubhshed  in  regular  course  at 
18  months.  Therefore,  an  applicant 
intending  to  permit  an  apphcation  to 
become  abandoned  for  failure  to 
respond  to  an  Office  action  mailed 
within  seven  (7)  months  of  the  projected 
pubhcation  date  must  take  affirmative 
action  to  avoid  pubhcation  of  the 
application. 

The  Office  intends  to  indicate  the 
projected  date  of  pubhcation  on  the 
filing  receipt.  Any  person  who  wants  to 
avoid  pubhcation  of  the  apphcation  at 
18  months  must  submit  a  letter  of 
express  abandonment  in  sufficient  time 
to  permit  the  Office  to  act  on  the  letter. 


Likewise,  any  person  who  considers  the 
projected  date  of  publication  on  the 
filing  receipt  to  be  incorrect  must 
submit  a  request  to  correct  the  projected 
date  of  publication  in  sufficient  time  to 
permit  the  Office  to  act  on  the  request. 

Currently,  the  Office  considers  two  (2) 
months  to  be  the  TniniTnnm  time 
necessary  to  avoid  pubhcation  of  an 
apphcation.  Therefore,  any  letter  of 
express  abandonment  or  request  to 
withdraw  the  application  from 
pubhcation  submitted  less  than  two  (2) 
months  from  the  projected  date  of 
publication  vvrill  not  be  considered 
effective  to  avoid  pubhcation  of  the 
apphcation  at  the  projected  date  of 
pubhcation.  The  Office  also  intends  to 
indicate  on  the  filing  receipt  the  date  by 
which  an  application  must  be  expressly 
abandoned  to  avoid  its  pubhcation. 

8.  The  delayed  filing  of  either  a  claim 
for  priority  under  35  U.8.C.  119  or  120 
may  result  in  the  delayed  pubhcation  of 
the  application.  Should  priority  or 
benefit  be  lost  if  not  made  within  a 
reasonable  time  after  filing?  What 
latitude  should  the  PTO  permit  for  late 
claiming  of  priority  or  benefit? 

Summary:  A  large  majority  of  the 
comments  indicated  that  claims  for 
priority  under  35  U.S.C  119  and  120 
should  be  lost  if  not  timely  filed.  A 
number  of  comments  also  indicated  that 
there  should  be  provisions  for  the 
acceptance  of  late  claims  for  priority. 

Response:  The  submission  of  a  claim 
for  priority  under  35  U.S.C.  119  or  120 
later  than  four  (4)  months  prior  to  the 
pubhcation  date  appropriate  for  an 
apphcation  claiming  that  priority  date 
will  result  in  delays  in  the  pubhcation 
of  the  apphcation  and  will  interfere 
with  the  pubhcation  process.  Therefore, 
the  Office  proposes  to  change  the  rules 
of  practice  to  provide  that  claims  for 
priority  under  35  U.S.C.  119  or  120 
must  be  made  within  two  (2)  months  of 
filing,  or  fourteen  (14)  months  fit>m  the 
fihng  date  for  which  a  benefit  is  desired, 
whichever  is  later.  To  avoid  a  potential 
loss  of  patent  rights  to  an  apphcant  who 
inadvertently  failed  to  present  a  timely 
claim  for  priority,  the  Office  further 
proposes  to  provide  for  the  acceptance 
of  late  claims  for  priority  submitted 
during  the  {>endency  of  the  apphcation 
with  a  surcharge,  so  long  as  the  delay 
in  submitting  the  claim  for  priority  was 
unintentional. 

9.  Once  the  patent  has  issued,  should 
the  paper  document  containing 
information  similar  to  that  published  in 
the  Gazette  of  Patent  Apphcation 
Notices,  i.e.,  the  Patent  Apphcation 
Notice,  be  removed  from  the  search 
files,  and  should  pubhcation 
information  be  included  on  the  issued 
patent? 


Summafy:  A  majority  of  the 
comments  indicated  that  the  Patent 
Apphcation  Notice  should  not  be 
removed  bom  the  search  files. 

Response:  The  Office  will  not  remove 
the  Patent  Application  Notice  from  the 
search  files  upon  issuance  of  the  patent. 

10.  After  pubhcation,  should  access  to 
the  content  of  the  apphcation  file  be 
limited  to  the  originally  filed 
application  papers?  If  not,  what  degree 
of  access  should  be  permitted?  Should 
access  be  limited  to  the  content  before 
pubhcation,  or  should  it  extend  to 
materials  added  after  publication? 

Summary:  A  majority  of  the 
comments  indicated  that,  upran 
pubhcation,  the  access  to  the  content  of 
the  apphcation  file  should  not  be 
linoited. 

Response:  The  Office  proposes  to 
change  the  rules  of  practice  to  provide 
that,  upon  pubhcation,  access  to  the 
entire  content  of  tlte  apphcation  file 
would  be  permitted.  To  avoid  undue 
interference  with  the  examination  of  the 
application,  however,  the  pubhc  access 
to  the  apphcation  file  of  a  pending 
pubhshed  apphcation  is  proposed  to  be 
hmited  to  obtaining,  upon  the  payment 
of  the  fee  set  forth  in  §  1.19(b)(2),  a  copy 
of  the  apphcation  file  produced  during 
non-working  hours  by  the  Office  when 
the  apphcation  file  is  made  available  by 
the  appropriate  patent  apphcation 
processing  organization.  The  Office  also 
proposes  to  provide,  upon  the  pajrment 
of  the  fee(s)  set  forth  m  §  1.19(b)(4),  as 
proposed,  a  copy  of  specifically 
identified  document(s)  contained  in  a 
pending  pubhshed  apphcation. 

The  Office  will  provide  public  access 
to  a  database  containing  information 
concerning  the  status  of  a  pending 
published  application  and  the  content 
of  the  apphcation  file  similar  to  that 
contained  in  the  Patent  Apphcation 
Location  and  Monitoring  (PALM) 
system.  Using  this  database,  interested 
members  of  the  pubhc  will  be  able  to 
ascertain  the  status  of  a  pending 
pubhshed  apphcation  to  determine 
whether  obtaining  a  copy  of  the  file 
wrapper  and  content  of  the  apphcation 
or  any  document(s)  in  the  file  wrapper 
is  warranted.  In  addition,  this  database 
can  also  be  used  to  permit  specific 
identification  of  the  document(s)  of 
which  a  ccpy  is  desired,  assuming  that 
obtaining  a  copy  of  the  entire  file 
wrapper  and  content  is  not  considered 
warranted. 

The  Office  specifically  proposes  to 
provide  a  copy  of  a  specifically 
identified  document  contained  in  a 
pending  pubhshed  apphcation  for  a  fee 
of  $75.00.  Each  paper  in  the  application 
file  to  which  a  separate  paper  number 
is  assigned  constitutes  a  document  in 
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the  application.  As  the  cost  of  obtaining 
a  pending  published  application  from 
its  location  in  the  various  patent 
application  processing  organizations 
throughout  the  Office  is  a  substantial 
portion  of  the  cost  of  providing  a  copy 
of  the  file  \iTapper  and  content  of  a 
pending  published  application,  the  fee 
for  piovidiiig  a  copy  of  the  first 
requested  document  from  a  pending 
published  appUcation  must  recover  the 
cost  of  obtaining  the  application.  The 
Office,  however,  will  provide  copies  of 
additional  documents  from  the  same 
application  in  the  same  request  for  a  fee 
of  $25.00  per  doamient. 

11.  After  publication,  should 
assignment  records  of  a  pubUshed 
application  also  be  made  accessible  to 
the  public? 

Summary:  An  overwhelming  majority 
of  the  comments  indicated  that,  upon 
pubUcation,  the  assignment  records  of 
an  apphcation  should  be  accessible  to 
the  pubhc. 

Response:  The  Office  proposes  to 
change  the  rules  of  practice  to  provide 
that,  upon  pubUcation,  the  assignment 
records  of  the  application  would  be 
available  by  both  application  and  Patent 
Application  Notice  (PAN)  number  and 
open  to  public  inspection  through  the 
existing  Patent  Assignment  Search 
System.  The  Office  further  proposes  to 
permit  applicants  to  indicate  on  the 
assignment  cover  sheet  whether  they 
want  assignment  information  to  be 
printed  on  the  Patent  Application 
Notice.  The  Office,  however,  does  not 
propose  to  require  that  any  assigimient 
information  be  printed  on  the  Patent 
Application  Notice. 

12.  After  pubUcation,  should  access 
include  the  deposit  of  biological 
materials  as  set  forth  in  §  1.802  et  seq.? 

Summary:  A  majority  of  the 
comments  indicated  that,  upon 
pubUcaUon,  any  deposit  of  biological 
materials  should  be  accessible  to  the 
pubUc.  A  niunber  of  conmients, 
however,  indicated  that  such  access 
should  be  limited  in  the  manner  similar 
to  that  in  European  or  Japanese  laws,  or 
that  such  access  should  be  limited  to 
experimenta'  use. 

Response:  Section  1.80g(c)  ciirrently 
provides  that  the  applicant  need  not 
provide  any  necessary  deposit  of 
biological  materials  until  Juee  (3) 
months  from  the  mailing  of  the  Notice 
of  AUowance  and  Issue  Fet  Due.  The 
deposit  of  biological  materials  on  filing 
of  an  appUcation  are  often  required  by 
foreign  laws.  AppUcants  may  not  be 
able  to  claim  priority  under  these  laws 
based  upon  an  earlier  United  States 
application  filed  without  any  necessary 
deposit  of  biological  materiiils.  The  laws 
and  rules  of  practice  of  the  United 


States,  however,  do  not  require  an 
appUcant  to  make  any  deposit  of 
biological  materials  until  the 
application  is  allowed.  See,  In  re 
Lundak.  723  F.2d  1216,  227  USPQ90 
(Fed.  Cir.  1985).  Accordingly,  the  Office 
proposes  to  change  the  rules  of  practice 
to  provide  that,  upon  pubUcation,  any 
.  deposit  of  biological  materials  that  has 
been  made  would  be  available  after 
deposit  under  the  same  conditions  that 
such  deposit  of  biological  material 
would  be  available  for  an  issued  patent. 

13.  What  types  of  problems  will  be 
encountered  if  all  amendments  must  be 
made  by  (a)  substitute  paragraphs  and 
claims,  (b)  substitute  pages,  or  (c) 
replacement  of  the  entire  application? 

Summary:  A  majority  of  the 
comments  indicated  thiat,  if  the  rules  of 
practice  regarding  the  submission  of 
amendments  were  changed,  a 
requirement  for  substitute  paragraphs 
and  claims,  or  substitute  pages  would  be 
acceptable. 

Response:  The  Office  currently 
considers  changes  in  the  procedures  for 
entering  amendments  into  appUcations 
to  be  unnecessary  to  the  current 
planning  approach  to  implementation  of 
18-month  publication,  and,  as  such,  no 
change  to  the  rules  of  practice  to  require 
substitute  paragraphs  and  claims, 
substitute  pages,  or  replacement  of  the 
entire  application  is  being  proposed. 

14.  Should  protest  procedures  be 
modified  to  permit  the  third  party 
submissiop  of  prior  art  only  prior  to  a 
specific  pCTod  after  publication  of  the 
appUcation?  What  action  should  be 
taken  with  respect  to  imtimely 
submissions  by  a  third  party? 

Summary:  A  majority  of  comments 
indicated  that  third  party  submissions 
of  prior  art  patents  and  publications 
should  be  permitted  for  a  limited  period 
upon  publication,  but  the  overwhelming 
majority  of  comments  opposed  any  pre- 
grant  opposiUon  procedure. 

Response:  The  Office  does  not  intend 
to  institute  any  procedures  that  would 
amount  to  pre-grant  opposition.  H.R. 
1732  was  also  introduced  in  the  House 
of  Representatives  on  May  25, 1995, 
and,  if  enacted,  will  expand 
reexamination,  i.e.,  post-grant 
opposition,  proceedings  to  provide  a 
third  party  requester  with  increased 
participation  rights,  including  the  right 
to  appeal  any  decisions  favorable  to 
patentability  to  the  Board  of  Patent 
Appeals  and  Interferences  and  to  the 
courts.  In  view  of  the  opposition  to  pre- 
grant  third  party  participation,  i.e., 
support  for  the  continued  ex  parte 
examination  of  pending  applications, 
the  Office  proposes  to  change  the  rules 
of  practice  to  limit  the  period  for  filing 


protests  and  petitions  for  the  institution  • 
of  pubUc  use  proceedings. 

The  Office  proposes  to  change  the 
rules  of  practice  concerning  protests  to 
provide  that  a  submission  by  a  third 
party  in  a  pending  appUcation  would  be 
considered  if:  (1)  it  is  submitted  within 
two  months  of  the  date  the  application 
was  pubUshed  or  prior  to  the  maiUng  of 
a  notice  of  allowance  under  §  1.311, 
whichever  occurs  first;  (2)  the 
submission  has  been  served  on  the 
appUcant  in  accordance  with  §  1.248  if 
filed  after  the  date  the  appUcation  was 
published,  and  the  submission  indicates 
such  service;  (3)  the  submission  is 
accompanied  by  a  $220  fee  if  submitted 
after  pubUcation  of  the  application;  and 
(4)  the  appUcation  is  still  pending  when 
the  submission  and  applicaUon  file  is 
brought  before  the  examiner. 

The  $220  fee  for  a  protest  submitted 
after  publication  of  the  appUcation  is 
considered  appropriate.  Any  party 
submitting  a  protest  after  publication 
has  benefitted  by  the  publication  of  the 
appUcation.  The  third  party  should  not 
obtain  this  benefit  solely  at  the  expense 
of  the  patent  appUcant,  but  should 
obtain  this  benefit  only  upon  payment 
of  a  fee.  In  addition,  it  is  expected  that 
any  protest  submitted  after  pubUcation 
of  the  application  will  be  considered 
late  in  the  prosecution  of  the 
appUcation,  which  wiU  cause 
inconvenience  both  to  the  patent 
applicant  and  the  Office.  Therefore,  the 
requirement  for  the  payment  of  a  fee  is 
considered  appropriate  to  defray  the 
costs  of  the  bielated  consideration  of  any 
such  submission  and  discourage  the 
submission  of  protests  having 
questionable  merit. 

Third  parties  may  continue  to  submit 
information  concerning  prior  pubUc  use 
of  the  invention  in  accordance  with 
§  1.292.  Currently,  §  1.292  does  not  set 
forth  a  time  period  within  which  a 
petition  for  the  institution  of  public  use 
proceedings  must  be  filed.  The  Office 
proposes  to  further  amend  §  1.292  to 
provide  that  the  pubUc  use  petition  will 
be  entered  if  submitted  within  two 
months  of  the  pubUcation  date  of  the 
appUcation  or  prior  to  the  maiUng  of  a 
notice  of  allowance  imder  §  1.311, 
whichever  occurs  first. 

The  proposed  changes  to  §§  1.291  and 
1.292  are  intended  to  limit  any  right  of 
third  parties  to  have  information 
entered  and  considered  in  a  pending 
application.  They  do  not  vest  the 
appUcant  with  any  right  to  prevent  the 
Office  from  sua  sponte  making  such 
information  of  record  in  the  appUcation 
or  relying  upon  such  information  in 
subsequent  proceedings  in  the 
appUcation,  i.e.,  they  do  not  limit  the 
authority  of  the  Office  to  re-open  the 


Federal  Register  /  Vol.  60,  No.  IF     /  Tuesday,  August  15,  1995  /  Proposed  Rules 


42359 


prosecution  of  an  appUcation  to 
consider  any  information  deemed 
relevant  to  the  patentabiUty  of  any 
claim. 

A  number  of  miscellaneous  comments 
oonceming  the  18-month  pubUcation  of 
patent  appUcations  were  also  received. 

Comment  1 :  A  number  of  comments 
opposed  any  pre-grant  pubUcation  of 
pending  appUcations  as  an  improper 
itTniting  of  the  right  of  a  patent 
appUcant  to  maintain  trade  secrets,  or 
argued  that  any  pre-grant  pubUcation 
should  not  occur  prior  to  24  or  60 
months  from  the  earUest  fiUng  date. 

Response:  H.R.  1733,  if  enacted, 
would  require  the  Commissioner  to 
pubUsh  pending  appUcations  at  18 
months.  The  proposed  changes  to  the 
rules  of  practice  concern  the 
implementation  of  an  18-month 
pubUcation  system  mandated  by  statute, 
not  the  advisabiUty  of  an  18-month 
pubUcation  system.  If  legislation 
containing  provisions  for  the 
pubUcation  of  pending  appUcations  is 
enacted,  it  is  not  expected  that  the 
Office  would  have  the  discretion  to 
determine  whether  or  when  pending 
applications  are  to  be  pubUshed.  That 
is,  it  is  expected  that  any  legislation 
containing  provisions  for  the 
pubUcation  of  pending  appUcations  wiU 
mandate  whether  and  when 
appUcations  are  to  be  published. 

Comment  2:  A  number  of  comments 
indicated  that  the  pubUcation  of 
pending  appUcations  should  be  joined 
with  provisional  rights. 

Response:  H.R.  1733,  as  proposed, 
provides  for  provisional  rights.  This 
issue,  however,  was  not  treated  in  the 
18-Month  Publication  Notice  or  this 
notice  of  proposed  rulemaking  since  it 
does  not  affect  the  way  business  is 
conducted  with  or  within  the  Office. 

Comment  3:  One  comment  indicated 
that  the  requirement  imder  35  U.S.C. 
112,  first  paragraph,  for  a  disclosure  of 
a  best  mode  shoiUd  be  eliminated  in 
view  of  18-month  pubUcation. 

Response:  The  requirement  in  35 
U.S.C.  112,  first  paragraph,  for  a 
disclosure  of  a  best  mode  is  a  statutory, 
not  regulatory,  requirement.  Therefore, 
the  Office  has  no  authority  to  eliminate 
or  limit  this  requirement  of  the  patent 
statutes. 

Comment  4:  One  comment  indicated 
that  any  pubUcation  of  patent 
applications  should  address  the 
situation  in  which:  (1)  an  appUcant  files 
a  continuing  application  prior  to 
receiving  a  patent,  and  then  maintains 
the  pendency  of  continuing 
appUcation(s),  which  are  maintained  in 
confidence,  to  obtain  claims  of  various 
scope;  (2)  a  second  party  invests 
resources  in  developing  a  product 


which  does  not  infringe  the  claims  of 
the  patent,  but  which  the  appUcant 
could  draft  claims  in  the  continuing 
appUcation(s)  to  cover,  and  (3)  the 
appUcant  then  permits  a  continuing 
appUcation  having  claims  which  covers 
the  second  party's  product  to  issue,  thus 
checkmating  the  second  party. 

Response:  H.R.  1733,  if  enacted, 
would  provide  that  appUcations  shaU  be 
pubUshed  "as  soon  as  possible  after  the 
expiry  of  a  period  of  18  months  from  the 
earUest  filing  date  for  which  a  benefit  is 
sought."  Any  continuing  appUcation 
which  claims  priority  from  any  prior 
appUcation  would  be  pubUshed  either 
18  months  after  the  filing  date  of  the 
earUest  filed  prior  appUcation  or  as  soon 
as  possible  after  filing  of  the  contintiing 
appUcation,  and  thus  would  not  be 
maintained  in  confidence. 

Comment  5:  One  comment  indicated 
that  applicants  should  obtain  the 
defensive  benefit  of  their  filing  date  in 
a  published  application  regardless  of 
whether  the  application  issues  as  a 
patent,  either  by  statute  or  rule. 

i?esponse:  H.R.  1733,  if  enacted, 
would  provide  that  a  published 
appUcation  is  prior  art  under  35  U.S.C. 
102(e)  as  of  its  filing  date.  As  prior  art' 
is  defined  by  statute,  i.e.,  35  U.S.C.  102. 
the  Office  has  no  authority  to 
promulgate  regulations  defining  what 
does  or  does  not  constitute  prior  art. 

Comment  6:  One  comment  indicated 
that  any  rulemaking  should  be 
postponed  vmtil  there  is  pending 
legislation,  and  it  is  clear  as  to  what 
form  18-month  publication  will  take. 

Response:  As  legislation  has  been 
introduced,  the  form  that  18-month 
pubUcation  wiU  likely  take  is  known. 
As  such,  it  is  now  appropriate  to  initiate 
the  rulemaking  process  in  light  of  the 
changes  that  would  be  necessitated  by 
this  legislation,  the  requirement  for  a 
rapid  implementation,  if  enacted,  and 
the  desire  on  the  part  of  the  Office  to 
receive  pubUc  input  prior  to  initiating 
the  rulemaking  process.  If  H.R.  1733  is 
amended  during  the  legislative  process, 
the  final  rules  will  comply  with  this 
legislation  as  enacted.  If  H.R.  1733  is  not 
enacted,  the  proposed  rules  that  would 
implement  pubUcation  of  patent 
appUcations  would  be  withdrawn. 

Conmient  7:  One  comment  indicated 
that  it  is  unclear  as  to  whether,  when  a 
restriction  requirement  is  appUed,  each 
appUcation  will  require  a  separate 
pubUcation  fee. 

Response:  No  separate  pubUcation  fee 
has  been  proposed.  In  accordance  with 
current  practice,  each  appUcation  would 
require  separate  filing,  issue,  and 
maintenance  fees,  which  fees  wiU  be 
increased  to  recover  the  costs  of 
pubUcation. 


Comment  8:  Several  conunents 
indicated  that  the  Office  should  not 
impose  access  fees  for  either  copying 
the  paper  appUcation  files,  or  searching 
and  copying  a  published  appUcation 
bom  any  electronic  data  base. 

Response:  As  discussed  supra,  the 
Office  intends  to  provide  free  pubUc 
access  to  images  of  the  Patent 
AppUcation  Notices  and  Technical 
Contents  PubUcations  through  video 
display  terminals  in  the  PubUc  Search 
Room  and  through  CD-ROM  collections 
of  facsimile  images  of  Patent 
AppUcation  Notices  and  Technical 
Contents  PubUcations  in  the  Patent  and 
Trademark  Depository  Libraries.  Copies 
of  the  Patent  AppUcation  Notices. 
Technical  Contents  PubUcations,  or 
copies  of  the  file  wrapper  and  contents 
of  the  appUcation  wul  be  available  for 
a  fee.  The  costs  of  pubUcation  have  been 
aUocated  primarily  to  those  appUcants 
whose  appUcations  are  being  pubUshed. 
Since  publication  primarily  benefits 
those  seeking  access  to  the  pubUshed 
appUcations,  it  is  reasonable  to  require 
such  persons  to  pay  a  fee  for  making 
copies  of  the  Patent  AppUcation  Notices 
and  Technical  Contents  Publications,  or 
obtaining  a  copy  of  the  file  vtrrapper  and 
appUcation  contents  of  a  pubUshed 
appUcation  from  the  Office. 

Comment  9:  One  comment  indicated 
that  the  pubUcation  of  applications  may 
result  in  instances  in  which  third 
parties  will  submit  information  to  the 
appUcant  direcUy,  rather  than  to  the 
Office.  In  instances  in  which  the 
appUcant  was  previously  aware  of  the 
information,  but  did  not  consider  it 
material,  the  appUcant  caimot  submit 
the  information  to  the  Office  in  that 
application  (if  after  fined  or  aUowance), 
but  wiU  be  charged  with  a  §  1.56 
violation  if  they  do  not  file  a 
continuation  appUcation  to  have  it 
considered.  Thus,  §  1.56  should  be 
amended  such  that  an  appUcant  in  this 
situation  no  longer  has  a  duty  to  submit 
information  to  the  Office. 

Response:  Section  1.56  expressly 
provides  that  there  is  no  duty  to  submit 
information  which  is  not  material  to  the 
patentabiUty  of  any  existing  claim. 
Since  the  appUcant  previously 
determined  that  the  information  was  not 
material,  the  fact  that  a  third  party  has 
provided  this  previously  known 
material  to  the  applicant  has  no  effect 
on  the  appUcant's  compUance  with 
§  1.56.  Second,  since  the  appUcant  was 
previously  aware  of  this  information, 
the  appUcant  is  under  a  duty  to  bring 
such  information  to  the  attention  of  the 
Office  if  it  is  material,  regardless  of  the 
actions  of  any  third  party,  and  the 
appUcant  is  not  under  a  duty  to  bring 
such  information  to  the  attention  of  the 
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Office  if  it  is  not  material,  again 
regardless  of  the  actions  of  any  third 
party.  In  either  instance,  the  third 
party's  actions  have  no  bearing  on 
whether  the  applicant  is  in  compliance 
with  §  1.56.  Therefore,  no  change  to 
§  1.56  is  being  proposed. 

Comment  10:  One  comment  indicated 
that  §  1.56  should  be  modified  or 
abolished.  Where  information  is  brought 
to  the  attention  of  the  applicant  after 
allowance,  the  applicant  should  be 
considered  to  have  met  his  or  her  duty 
of  disclosure  under  §  1.56  if  the 
applicant  simply  chooses  to  permit  the 
patent  to  issue,  as  the  public  can  talce 
care  of  itself  through  reexamination  or 
whatever  opposition  proceedings  are 
instituted. 

Response:  As  indicated  supra,  no 
change  to  §  1.56  is  being  proposed.  In 
addition,  the  Office  is  proposing  to  limit 
third  party  protest  procedures,  and  is 
not  proposing  to  develop  any 
procedures  amoimting  to  pre-grant 
opposition.  Since  the  Office  is 
continuing  the  ex  parte  examination  of 
applications,  the  proposed  modification 
or  abolition  of  §  1.56  is  not  considered 
appropriate. 

Comment  11:  One  comment  indicated 
that  an  applicant  should  be  allowed  to 
request  early  publication. 

Response:  Section  1.306(d)  is  being 
proposed  to  provide  for  petitions 
requesting  early  publication. 

Comment  12:  One  comment  indicated 
that  the  Office  should  require  that  the 
text  of  all  applications  be  filed  in  digital 
form,  and  the  publication  of 
applications  should  be  purely  digital, 
i.e.,  that  Office  should  not  print  any 
publication. 

Response:  35  U.S.C.  22  provides  that 
"[t]he  Commissioner  may  require  papers 
filed  in  the  Patent  and  Trademark  Office 
to  be  printed  or  typewritten."  Therefore, 
the  Office  does  not  ciurently  have  the 
authority  to  require  that  application 
papers  be  submitted  in  digital  form.  The 
Office  is  considering  the  legislative  and 
regulatory  changes  that  would  be 
necessary  to  permit  purely  digital  filing 
of  application  papers:  however, 
requiring  all  applicants  to  submit 
application  papers  in  digital  form  at  this 
time  would  place  an  imnecessary 
biuden  on  those  applicants  lacking 
word-processing  resources.  In  addition, 
the  Office  received  a  substantial  niunber 
of  comments  requesting  a  printed 
publication  containing  more 
information,  as  well  as  a  number  of 
comments  opposing  the  promulgation  of 
any  regulations  concerning  a  standard 
application  format  which  were  in  excess 
of  EPO  and  PCT  regulations  and  not 
necessary  to  18-month  publication. 


Comment  13:  One  comment  indicated 
that  the  Office  shoidd  clearly  define  or 
eliminate  the  "formal"  pre-examination 
search  requirement  in  MPEP  708.02. 

Response:  MPEP  708.02(VIII)  provides 
that  an  application  may  be  granted 
special  status  under  the  condition  that, 
inter  alia,  the  applicant: 

Submits  a  statement  that  a  pre-examination 
search  was  made,  and  specifying  whether  by 
the  inventor,  attorney,  agent,  professional 
searchers,  etc.,  and  luting  the  field  of  search 
by  class  and  subclass,  publication.  Chemical 
Abstracts,  foreign  patents,  etc.  A  search  made 
by  a  foreign  patent  office  satisfies  this 
requirement. 

This  definition  of  a  pre-examination 
search  is  reasonably  clear  as  to  what 
actions  are  necessary  for  an  applicant  to 
have  satisfied  this  requirement  of  MPEP 
708.02(Vm),  and  the  requirement  for  a 
pre-examination  search  is  basic  to  the 
justification  for  granting  special  status 
to  an  application  on  that  basis.  No 
changes  to  37  CFR  1.102  are  being 
proposed. 

Comment  14:  One  comment  indicated 
that  the  publication  of  applications  at  18 
months  will  create  a  security  review 
problem,  especially  where  a 
nonprovisional,  i.e.,  35  U.S.C.  111(a), 
application  claiming  the  benefit  of  a 
prior  provisional  application  not  subject 
to  a  secrecy  order  contains  additional 
material  which  must  be  reviewed. 
Therefore,  the  Office  should  require  that 
any  nonprovisional  applications 
claiming  the  benefit  of  a  prior 
provisional  application  indicate  any 
additional  material  by  imderlining  and 
bracketing. 

Response:  Provisional  applications 
will  increase  the  number  of  applications 
requiring  security  screening.  All 
provisional  applications  will  require 
secvuity  screening  immediately  aftw 
filing  in  the  same  manner  as 
nonprovisioneil  applications  due  to  the 
licensing  provision  of  35  U.S.C.  184. 
Any  subsequent  U.S.  patent  application 
claiming  the  benefit  of  a  prior 
provisional  application  will  also  require 
security  screening  unless  it  is  evident 
on  its  face  that  no  additional  subject 
matter  is  contained  in  the  application 
beyond  that  in  the  iHt)visional 
application.  It  would  be  beneficial  for 
the  applicant  to  provide  this 
information  to  the  Office  upon  filing  of 
the  nonprovisional  application.  Thus, 
the  Office  is  considering  suggesting  that 
applicants  employ  a  standard 
application  transmittal  letter  similar  to 
the  standard  transmittal  letter  for 
transmitting  an  international 
application  to  the  United  States 
Receiving  Office  (PTO-1382).  This 
standard  transmittal  letter  woidd 
indicate,  inter  alia:  (1)  any  difference 


between  a  provisional  application  and  a 
nonprovisional  application  claiming  the 
benefit  of  the  provisional  application; 
(2)  the  residence  of  the  inventor(s)  to 
avoid  the  unnecessary  screening  of 
foreign  origin  applications:  and  (3)  any 
Government  interests  in  the  application, 
which  applications  should  be  screened 
through  contract  provisions. 

Comment  15:  One  comment  indicated 
that  the  Office  should  automatically 
place  a  secrecy  order  on  any 
nonprovisional  application  in  which  the 
prior  provisional  application  was  imder 
a  secrecy  order. 

Response:  Tlie  Office  does  not  have 
the  authority  to  impose  a  secrecy  order 
without  a  specific  recommendation 
bom  a  defense  agency.  35  U.S.C.  181. 
Additionally,  all  secrecy  orders  include 
the  provision  that  any  other  patent 
application  already  or  hereafter  filed  in 
this  or  any  foreign  coimtry  which 
contains  any  significant  pari  of  the 
subject  matter  of  the  application  under 
secrecy  order  also  falls  within  the  scope 
of  the  secrecy  order  and  must  be 
brougnt  to  the  immediate  attention  of 
Licensing  and  Review.  See  §  5.2(d).  All 
papers  pertaining  to  such  applications 
must  be  filed  under  the  provisions  of 
§  5.33,  i.e.,  to  the  attention  of  Licensing 
and  Review.  Thus,  the  appUcant  is 
obligated  to  maintain  proper  security  of 
any  nonprovisional  application  that 
claims  benefit  of  a  prior  provisional 
application  under  a  secrecy  order. 

Comment  16:  One  comment  expressed 
concern  that  the  defense  agencies  may 
not  have  sufficient  time  to  complete 
national  security  review  of  applications 
made  available  to  them  imder  35  U.S.C. 
181  prior  to  publication  at  18  months 
from  the  earUest  filing  date  for  which  a 
benefit  is  sought,  and  suggested  that 
applications  not  be  published  until  they 
have  been  cleared  by  the  defense 
agencies. 

Response:  H.R.  1733.  if  enacted, 
would  provide  for  withholding  an 
application  from  publication  beyond  18 
months  from  the  earliest  filing  date  for 
which  a  benefit  is  sought  if  the 
application  is  under  a  secrecy  order  or 
abandoned.  There  is  no  provision  for 
delaying  the  publication  of  an 
application  imtil  a  completion  of  all 
reviews  under  35  U.S.C  181.  In 
addition,  35  U.S.C.  184  authorizes 
foreign  filing  of  an  application  without 
the  need  for  a  license  once  the 
application  has  been  on  file  for  at  least 
six  (6)  months,  hi  view  of  35  U.S.C.  184, 
the  defense  agencies  must  complete  all 
security  reviews  within  six  (6)  months 
of  filing  to  prevent  public  disclosure. 
Thus,  security  review  must  be 
completed  within  six  (6)  months  of  the 
actual  U.S.  filing  date.  For  those 
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applications  due  for  publication  prior  to 
six  (6)  months  from  the  actual  filing 
date,  e.g.,  those  claiming  the  benefit  of 
an  earlier  application  filed  more  than  18 
months  prior  and  those  which  a  petition 
for  early  publication  has  been  granted, 
considerations  of  national  seciuity 
mandate  a  limited  delay  in  publication. 
The  Office  will  not  pass  an  application 
for  publication  that  is  still  under  review 
by  a  defense  agency  unless  it  has  been 
on  file  for  at  least  six  (6)  months  and  the 
defense  agency  has  b€«n  provided  a 
minimum  of  three  (3)  months  to  review 
the  application. 

Comment  1 7:  Ofie  comment  indicated 
that  the  digitized  Images  of  the 
application  file  contents  should  be 
available  in  magnetic  tape  form  in  the 
morning  of  the  day  of  publication. 

Response:  Digitized  images  of  the 
Patent  Application  Notice  and 
Technical  Contents  Publication  will  be 
available  in  magnetic  tape  form  for  a  fee 
to  all  parties  as  soon  as  possible  after 
publication  similar  to  the  way  in  which 
digitized  images  of  granted  patents  are 
provided,  assuming  that  there  is  interest 
in  such  products. 

Comment  18:  One  comment  indicated 
that  it  is  unclear  as  to  whether  an 
examiner  can  cite  the  Patent 
Application  Notice,  and  whether  the 
examiner  will  be  required  to  supply  the 
full  application  specification. 

Response:  When  an  examiner  cites  a 
published  application,  a  copy  of  the 
Technical  Contents  Publication  will  be 
provided  with  the  Office  action  imder 
the  same  conditions  that  a  copy  of  the 
entire  patent  of  any  cited  patent  would 
currently  be  provided.  That  is,  where  an 
examiner  would  provide  only  those 
portions  of  a  patent  relied  upon,  rather 
than  a  copy  of  the  entire  patent  due  to 
its  size,  i.e.,  in  instances  of  jumbo 
patents,  the  examiner  would  similarly 
be  expected  to  provide  only  those 
portions  of  a  published  application 
relied  upon  in  Instances  of  jtunbo 
applications. 

Comment  19:  One  comment  indicated 
that  the  entire  application  as  filed 
should  be  published,  otherwise  the 
abandoned  published  application  must 
be  permanently  stored  in  a  manner  that 
would  permit  on-site  retrieval. 

Response:  The  Technical  Contents 
Publication  of  any  published 
application  will  be  electronically 
available,  without  any  necessity  for 
retrieval  of  the  actual  application  file. 
Therefore,  a  printed  publication  of  the 
applicatlon-as-filed  would  not  provide 
any  information  not  electronically 
available.  Nevertheless,  the  actual  file  of 
an  abandoned  application  may  be 
readily  obtained  regardless  of  where  it 
is  stored. 


Comment  20:  One  comment  indicated 
that  the  18-Month  Publication  Notice 
did  not  set  forth  the  capacity  of  Patent 
and  Trademark  Depository  Libraries 
(PTDLs)  to:  (1)  Collect  fees.  (2)  provide 
librarians  of  assistance,  and  (3)  house 
new  publications. 

Response:  Each  PTDL  sets  its  own 
service  standard  procedures.  Any 
customer  must  directly  contact  the 
PTDL  to  ascertain  its  customer  service 
standards  and  requirements. 
Nevertheless,  as  the  Office  proposes  to 
publish  only  a  Patent  Application 
Notice,  rather  than  the  entire 
application-as-filed,  in  printed  form, 
and  further  proposes  to  provide  the 
Patent  Application  Notices  and 
Technical  Contents  Publications  to 
PTDLs  through  CI>-ROM  collections  of 
facsimile  images,  this  publication  of 
applications  woidd  appear  to  alleviate, 
rather  than  exacerbate,  any  publication 
storage  housing  problems. 

Comment  21:  One  comment  indicated 
that  the  Office  should  provide  a  first 
Office  action  on  the  merits  in  all  patent 
applications  writhin  14  months  of  the 
actual  filing  date  of  the  application  in 
the  United  States. 

Response:  The  ability  of  the  Office  to 
process  application  within  any 
established  time  fi-ame  is  entirely 
dependent  upon  the  staff  and  resources 
allocated  by  Congress,  the  Office  of 
Management  and  Budget  (OMB),  and 
the  Department  of  Commerce  (DoC).  In 
January  of  1995.  the  first  Office  action 
was  mailed  within  14  months  of  the 
actual  filing  date  of  the  application  in 
the  United  States  in  ninety-two  (92) 
percent  of  all  applications  in  which  a 
first  Office  action  was  mailed.  Any 
applicant  who  absolutely  needs  a  first 
Office  action  on  the  merits  mailed 
within  14  months  of  the  actual  filing 
date  of  the  appUcation  should  consider 
a  petition  to  make  special  using  the 
special  examining  procedure  for  certain 
new  applications  set  forth  in  MPEP 
708.02(Vra).  In  addition,  any 
independent  Inventor  meeting  the 
requirements  set  forth  in  35  U.S.C. 
122(b)(2)  and  §  1.306(e),  as  proposed, 
may  wish  to  consider  filing  the 
application  with  a  petition  under 
§  1.306(e). 

Comment  22:  One  comment  noted  the 
ourent  procedure  of  permitting 
applicants  to  submit  trade  secret 
material  and  later  expunge  the  material 
if  it  is  not  necessary  to  patentability, 
and  indicated  that  new  procediues 
should  be  implemented  in  the  content 
of  pre-grant  publication  of  pending 
applications. 

Response:  The  ciurent  procedures  for 
the  treatment  of  petitions  to  expunge 
trade  secret,  proprietary,  or  protective 


order  material  are  set  forth  in  MPEP 
724.05.  Applicants  are  cautioned,  in 
MPEP  724.05,  that  in  instances  in  which 
a  decision  on  the  petition  is  not  made 
prior  to  the  date  on  which  the 
application  issues  as  a  patent,  any 
material  in  the  application  file  will 
remain  open  to  public  inspection,  and, 
as  such,  petitions  to  expunge  must  be 
filed  as  soon  as  possible.  Under  an  18- 
month  publication  system,  any  material 
in  the  application  file  on  the  date  the 
application  is  published  would  likewise 
remain  open  to  public  inspection. 
However,  as  petitions  to  expimge  are 
considered  under  §  1.182,  i.e.,  petitions 
not  otherwise  provided  for,  no  change  to 
the  rules  of  practice  regarding  petitions 
to  expunge  is  being  proposed. 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regtilations,  Parts  1,  3  and  5,  are 
proposed  to  be  amended  as  follows: 

Section  1.4(a),  as  proposed,  wotild 
add  Patent  Application  Notices  and 
Technical  Contents  Publications  to 
those  services  and  facilities  which 
correspondence  with  the  Office  may 
comprise. 

ScKrtion  1.5(a),  as  proposed,  would 
provide  that  any  letter  concerning  an 
application  must  identify  on  the  top 
page  in  a  conspicuous  location,  the 
application  number  (consisting  of  the 
series  code  and  the  serial  number)  or 
serial  niunber  and  filing  date  assigned  to 
that  application  by  the  Office,  or  the 
international  application  number  of  the 
international  application,  regardless  of 
whether  the  application  is  a  published 
application.  Tliat  is,  the  identification 
required  for  a  pending  or  abandoned 
application  would  not  change  due  to  its 
status  as  a  published  application. 

Section  1.5(f),  as  proposed,  would 
provide  that  a  paper  concerning  a 
provisional  application  must  identify 
the  application  as  such  and  by  the 
application  number. 

Section  1.5(g),  as  proposed,  would 
provide  that  a  paper  relating  to  a  Patent 
Application  Notice  should  identify  it  as 
such  and  by  the  Patent  Application 
Notice  number.  That  is,  a  paper 
concerning  a  published  application 
must  identify  the  application  by 
application  number,  not  Patent 
Application  Notice  number;  however,  a 
paper  copceming  the  Patent  Application 
Notice  per  se  must  identify  it  by  Patent 
Application  Notice  number. 

Section  1.9(a),  as  proposed,  would 
define  an  international  application  in 
subparagraph  (a)(4),  rather  than  in 
paragraph  (b). 

Section  1.9(b),  as  proposed,  would 
now  define  a  published  application  as 
an  application  for  patent  which  has 
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been  published  pursuant  to  35  U.S.C. 
122(b). 

A  new  §  1.9(h),  as  proposed,  would 
define  national  security  classified  as 
specifically  authorized  under  criteria 
established  by  Act  of  Congress  or 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  in  fact  properly  classified 
pursuant  to  Act  of  Congress  or 
Executive  Order. 

Section  1.11,  as  proposed,  would 
provide  that,  like  an  issued  patent  or  a 
statutory  invention  registration,  the 
specification,  drawings,  and  all  papers 
relating  to  the  case  in  the  file  of  an 
abandoned  published  application  would 
be  open  to  inspection  by  the  public. 
Section  1.11,  as  proposed,  would  further 
provide  that  a  copy  of  the  specification, 
drawings,  and  all  papers  relating  to  the 
case  in  the  file  of  any  published 
application,  a  patent,  or  statutory 
invention  registration  may  be  obtained 
upon  the  payment  of  the  fee  set  forth  in 
§  1.19(b)(2).  That  is,  while  the  actual 
application  file  of  an  abandoned 
published  application,  patent,  and 
statutory  invention  registration  would 
be  available  for  public  inspection,  the 
actual  apphcation  file  of  a  pending 
pubhshed  application  would  not  bie 
available  for  public  inspection,  but  a 
copy  of  the  specification,  drawings,  and 
all  papers  relating  to  a  pending 
pubhshed  apphcation  would,  upon  the 
payment  of  the  fee  set  forth  in 
§  1.19(b)(2),  be  provided  to  any  member 
of  the  public. 

Section  1.12,  as  proposed,  would 
provide  that  the  assignment  records 
relating  to  pubUshed  appUcations  are 
available  and  open  to  public  inspection 
at  the  Office,  and  copies  of  those 
assignment  records  may  be  obtained 
upon  request  and  payment  of  the  fee. 
Section  1.12  would  further  exclude  the 
assignment  records  of  pubhshed 
applications  from  those  records  that  are 
preserved  in  confidence.  Finally,  8 1.12, 
as  proposed,  would  revise  paragraph  (c) 
to  read  "preserved  in  confidence  under 
§  1.14"  for  consistency  with  §  1.14. 

Section  1.13,  as  proposed,  would 
provide  that,  like  an  issued  patent, 
certified  and  non-certified  copies  of 
Patent  Apphcation  Notices,  Technical 
Contents  Pubhcations,  and  the  file 
wrapper  and  contents  of  pubhshed 
apphcations  woiild,  upon  payment  of  a 
fee,  be  furnished  to  any  person. 

Section  1.14,  as  proposed,  would 
revise  the  title  and  paragraphs  (a)  and 
(e)  to  read  "preserved  in  confidence"  for 
consistency  with  the  language  in  35 
U.S.C.  122. 

Section  1.14(a),  as  proposed,  would 
provide  that  pubhshed  appUcations  are 
excluded  from  those  pending  and 


abandoned  apphcations  which  are 
maintained  in  confidence.  Section 
1.14(a),  as  proposed,  would  further 
change  "the  United  States  of  America 
has  been  indicated  as  a  Designated  State 
in  a  pubhshed  international 
application"  to  "a  pubUshed 
international  application  in  which  the 
United  States  of  America  has  been 
indicated  as  a  E>esignated  State"  for 
clarity,  and  add  "U.S.  pubUshed 
apphcation"  to  those  dociunents  in 
which  identification  of  an  appUcation 
by  apphcation  niunber  or  serial  number 
and  filing  date  would  entitle  the  pubUc 
to  status  information  concerning  the 
apphcation.  Section  1.14(a),  as 
proposed,  would  further  provide  that 
reference  to  an  appUcation  in  a  U.S. 
pubUshed  appUcation  or  patent,  or 
identification  of  an  appUcation  by 
appUcation  number  or  serial  number 
and  filing  date  in  a  published  patent 
dociunent  or  a  pubUshed  international 
appUcation  in  which  the  United  States 
of  America  has  been  indicated  as  a 
Designated  State  would  entitle  the 
public  to  the  appUcation  number,  filing 
date,  and  status  information  concerning 
any  appUcation  claiming  the  benefit  of 
the  identified  or  referenced  appUcation. 
FinaUy,  §  1.14(a),  as  proposed,  would 
replace  the  phrase  "serial  number"  with 
"apphcation  number  or  serial  number 
and  filing  date"  since  the  mere  reference 
to  a  serial  number  without  the  series 
code  (apphcation  number)  or  filing  date 
would  not  constitute  a  reference  to  a 
specific  single  application. 

Section  1.14(b),  as  proposed,  would 
provide  that  pubUshed  appUcations,  as 
well  as  appUcations  that  are  referred  to 
in  a  published  apphcation,  are  excluded 
horn  those  abandoned  apphcations 
which  are  not  open  to  pubhc  inspection. 
Section  1.14(b),  as  proposed,  would 
further  provide  that  appUcations  that 
are  referred  to  in  applications  open  to 
pubhc  inspection  pursuant  to  this 
section  and  apphcations  which  claim 
the  benefit  of  an  appUcation  open  to 
pubhc  inspection  pursuant  to  this 
section  are  also  excluded  from  those 
abandoned  appUcatit»is  which  are  not 
open  to  pubUc  inspection.  Finally, 
§  1.14(b),  as  proposed,  would  further 
remove  applications  that  have  been 
pubhshed  pursuant  to  35  U.S.C.  122(b) 
from  those  abandoned  apphcations  that 
may  be  destroyed  after  20  years  from 
their  filing  date. 

Section  1.16(a),  (h)  and  (g),  as 
proposed,  would  increase  the  filing  fiee 
for  an  original  nonprovisional  (35  U.S.C. 
111(a))  or  reissue  appUcation  to  $780 
($390  for  small  entities),  and  plant 
appUcation  to  $540  ($270  for  small 
entities).  The  filing  fee  for  a  design 


appUcation  would  not  be  affected  by 
this  proposed  rule  change. 

Section  1.17(i),  as  proposed,  would 
add  petitions  under  §  1.306(d)  for  early 
publication  of  an  application,  petitions 
under  §  1.306(e)  for  deferred  pubUcation 
of  an  appUcation,  and  imder  §  1.701(f) 
for  patent  term  extension  based  upon 
administrative  delays  not  specifically 
provided  for  to  the  Ust  of  petitions  for 
which  the  fee  set  forth  in  §  1.1 7(i)  is 
required. 

A  new  §  1.17(t),  as  proposed,  would 
be  added  to  establish  the  fee  for 
submitting  a  protest  under  §  1.291  after 
publication  of  an  appUcation. 

A  new  §  1.17(u),  as  proposed,  would 
be  added  to  establish  the  surcharge  for 
accepting  a  late  claim  for  priority  under 
35  U.S.C.  119(a)-(d)  or  for  the  benefit  of 
a  prior  appUcation  under  35  U.S.C. 
119(e),  120  or  121  filed  during  the 
pendency  of  the  application. 

Section  1.18  (a)  and  (c),  as  proposed, 
would  increase  the  issue  fee  for  an 
original  or  reissue  appUcation  to  $1280 
($640  for  smaU  entities),  and  plant 
appUcation  to  $660  ($330  for  small 
entities).  The  issue  fee  for  a  design 
apphcation  would  not  be  affected  by 
this  proposed  rule  change. 

Section  1.19(a)(1),  as  proposed,  would 
add  Patent  Application  Notices  to  the 
dociunents  that  the  Office  would  supply 
in  the  manner  of  a  patent  upon  payment 
of  a  fee. 

A  new  §  1.19(a)(4).  as  proposed, 
would  add  Technical  Contents 
Pubhcations  to  the  documents  that  the 
Office  would  supply  upon  payment  of  a 
fee. 

Section  1.19(b)(2),  as  proposed,  would 
add  the  file  wrapper  and  contents  of 
pubhshed  appUcations  to  the  files  that 
the  Office  would  supply  a  copy  of  upon 
payment  of  a  fee. 

Current  §  1.19(b)(4),  as  prc^osed, 
would  be  redesignated  as  §  1.19(b)(53, 
and  would  add  the  assigiunent  records' 
of  pubhshed  appUcations  to  the 
assignment  records  that  the  Office 
woxUd  supply  upon  payment  of  a  fee. 

A  new  §  1.19(d)(4),  as  proposed, 
woiUd  provide  the  fees  for  a  certified  or 
imcertified  copy  of  docimients 
contained  in  a  pending  appUcation. 
Section  1.19(b)(4)(i),  as  proposed,  would 
provide  that  the  fee  for  a  certified  or 
uncertified  copy  of  the  first  docimient 
contained  in  a  pending  appUcation 
would  be  $75.00.  Section  1.19(b)(4)(ii), 
as  proposed,  would  provide  that  the  fee 
for  a  copy  of  each  commonly  requested 
additional  document  contained  in  such 
pending  application  would  be  $25.00. 
That  is,  while  the  fee  for  the  first 
document  contained  in  a  pending 
appUcation  would  be  $75.00,  the  fee  for 
a  copy  of  each  additional  dociunent 
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contained  in  the  same  pending 
appUcation  and  requested  together  with 
the  first  dociunent  would  be  $25.00. 
Where,  however,  a  person  requests  a 
first  document  from  a  pending 
pubUshed  appUcation,  and 
subsequently  requests  an  additional 
document,  the  additional  dociunent  was 
not  commonly  requested  with  the  first 
dociunent,  and  the  fee  for  the  additional 
document  would  be  $75.00. 
Nevertheless,  the  fee  for  any  further 
additional  document(s)  commonly 
requested  with  the  additional  document 
would  be  $25.00  per  additional 
dociunent. 

Section  1.19(c),  as  proposed,  would 
provide  that  copies  of  all  Technical 
Contents  Pubhcations  pubUshed 
annually  would  also  be  provided  to 
Ubraries  upon  payment  of  the  fee  for 
copies  of  ^1  patents  issued  annuaUy. 

Section  1.20(e)-(g),  as  proposed, 
<would  increase  the  fee  for  maintaining 
an  origined  or  reissue  patent  in  force 
beyond  four  years,  ei^t  years,  and 
twelve  years,  respectively,  to  $1020, 
$2020,  and  $3020,  respectively  ($510, 
$1010,  and  $1510,  respectively,  for 
small  entities). 

Section  1.24,  as  proposed,  would  add 
the  purchase  of  copies  of  Patent 
AppUcation  Notices  and  Technical 
Contents  Pubhcations  to  those 
documents  for  which  the  coupons  set 
forth  thraein  may  be  used. 

Section  1.51(a)(1),  as  proposed,  would 
further  provide  tiiat  a  complete 
appUcation  comprises,  inter  aUa,  an 
abstract. 

Section  1.52(a),  as  proposed,  would 
provide  that  all  papers  which  are  to 
become  a  part  of  the  permanent  records 
of  the  Office  must  be  legibly  typed  in 
p«nnanent  dark  ink  in  portrait 
orientation  on  flexible,  strong,  smooth, 
non-shiny,  durable  and  white  paper. 
Currentiy,  §  1.52(a)  permits  such  papers 
to  be  hand- written,  and  does  not  limit 
the  color  of  the  ink  or  paper,  quahty  of 
the  paper,  or  orientation  of  the  typing. 
Section  1.52(a),  as  proposed,  would 
further  provide  that  the  appUcation 
papers  must  be  presented  in  a  form 
having  sufficient  clarity  and  contrast 
between  the  paper  and  the  typing 
thereon  to  permit  electronic 
reproduction  by  use  of  digital  imaging 
and  optical  character  recognition,  as 
-  well  as  the  direct  reproduction  currentiy 
provided  for.  Section  1.52(a),  as     ij 
proposed,  would  further  provide  that 
substitute  typewritten  papers  "wiU," 
rather  than  "may,"  be  required  if  the 
original  apphcation  papers  are  not  of 
the  required  quaUty.  As  any  substitute 
typewritten  papers  containing  the 
siu)  ject  matter  of  the  originally  filed 
appUcation  papers  would  constitute  a 


substitute  specification,  the  provisions 
of  §  1.125  governing  the  entry  of  a 
substitute  specification  would  be 
appUcable,  and  §  1.52(a),  as  proposed, 
would  include  a  specific  reference  to 
§1.125. 

Section  1.52(b),  as  proposed,  would 
provide  that  the  claims  must  be  set  forth 
on  a  separate  sheet.  Section  1.72(b) 
currently  provides  that  the  abstract  must 
be  set  forth  on  a  separate  sheet.  Thus, 
§§  1.52(b),  as  proposed,  and  1.72(b) 
would  require  that  the  abstract  and 
claims  be  set  forth  on  a  separate  sheet. 
Section  1.52(b),  as  proposed,  would 
further  provide  that  the  sheets  of  paper 
must  be  the  same  size  and  either  21.0 
cm.  by  29.7  cm.  (DIN  size  A4)  or  21.6 
cm.  by  27.9  cm  [6V2  by  11  inches),  with 
a  top  margin  of  at  least  2.0  cm.  (V4  inch), 
a  left  side  margin  of  at  least  2.5  cm.  (1 
inch),  a  right  side  margin  of  at  least  2.0 
cm.  (V4  inch),  and  a  bottom  margin  of 
at  least  2.0  cm.  (V*  inch),  and  that  no 
holes  should  be  provided  in  the  paper 
sheets.  Section  1.52(b)  currentiy 
provides  that  papers  must  be  written  on 
but  one  side,  but  this  phrase  is  proposed 
to  be  changed  to  "typed  on  but  one 
side"  to  conform  to  §  1.52(a)  which,  as 
proposed,  would  no  longer  permit  hand- 
written or  hand-printed  ("written  or 
printed")  papers.  Section  1.52(b),  as 
proposed,  would  further  provide  that 
the  lines  "must,"  rather  than  "should," 
be  IV2  or  double  spaced,  and  that  the 
pages  "must,"  rather  than  "should,"  be 
numbered  consecutively,  starting  with 
page  one,  with  the  numbers  being 
centrally  located  above  or  below  the 
text.  FinaUy,  §  1.52(b),  as  proposed, 
would  specificaUy  reference  drawings  to 
clarify  that  drawings  are  part  of  the 
application  papers,  but  that  the 
standards  for  drawings  are  set  forth  in 
§  1.84. 

Section  1.52(d).  as  proposed,  would 
provide  that  where  an  appUcation  is 
filed  in  a  language  other  than  EngUsh, 
the  verified  Enghsh  translation  of  the 
non-EngUsh-language  appUcation  and 
the  fee  set  forth  in  §  1.17(k)  are  required 
to  be  filed  with  the  appUcation  or 
within  such  time  period  as  may  be  set 
by  the  Office,  and  that  extensions  of 
time  pursuant  to  §  1.136(a)  would  not  be 
available  for  submitting  the  English 
translation. 

Section  1.53(d)(1),  as  proposed, 
would  further  provide  that  the  appUcant 
wiU  be  given  a  time  period  within 
which  to  file  an  abstract  and  claims  on 
a  separate  sheet,  or  substitute 
specification  in  compUance  §  1.125  with 
papers  typed  on  but  one  side  of  the 
paper  or  new  sheets  of  drav^rings,  each 
of  the  substitute  specification  and  sheets 
of  drawings  of  sufficient  clarity, 
contrast,  and  quaUty,  and  in  a  proper 


size  and  format  for  electronic 
reproduction  in  instances  in  which  the 
appUcation  papers  did  not  comply  with 
§§  1.52  (a)  and  (b),  as  proposed,  or  the 
drawings  were  of  such  poor  quaUty  as 
to  preclude  their  digital  image  scanning 
into  the  electronic  data  base.  Section 
l.S3(d)(l),  as  proposed,  would  further 
provide  that  extensions  of  time  pursuant 
to  §  1.136(a)  would  not  be  available  for 
filing  an  abstract  and  claims  on  a 
separate  sheet,  and  a  substitute 
specification  with  papers  typed  on  but 
one  side  of  the  paper  and  sheets  of 
drawings,  each  of  sufficient  clarity, 
contrast,  and  quaUty  and  in  the  proper 
size  and  format  for  electronic 
reproduction. 

Section  1.54(b),  as  proposed,  would 
provide  that  the  applicant  will  be 
informed  of  the  apphcation  number, 
filing  date,  and  pro)ected  pubUcation 
date  on  a  filing  receipt.  The  phrase 
"appUcation  serieil  number"  would  be 
changed  to  "apphcation  number"  for 
consistency  witii  §  1.5(a). 

Section  1.55(a).  as  proposed,  would 
provide  that  any  claim  to  priority  under 
35  U.S.C.  119(a>-{d)  must  be  stated 
within  two  months  of  filing  or  within 
fourteen  months  of  the  date  of  the  prior 
foreign  appUcation,'whichever  is  later, 
and  must  identify  the  prior  foreign 
appUcation  by  specifying  its  apphcation 
number,  country,  and  day,  month  and 
year  of  its  filing.  The  proposed 
amendment  to  §  1.55,  however,  would 
not  affect  claims  to  priority  under  35 
U.S.C.  172,  and  would  not  affect  the 
time  periods  set  forth  in  §  1.55(a)  for  the 
perfection  of  any  claim  for  priority 
under  35  U.S.C.  119  {a)-(d),  i.e.,  the 
filing  of  a  certified  copy  of  the  foreign 
application. 

Section  1.55(c),  as  proposed,  would 
provide  a  procedure  for  the  acceptance 
of  claim  to  priority  under  35  U.S.C. 
119(a)-(d)  presented  after  the  time 
period  set  in  §  1.55(a).  The  procedure 
would  require  the  filing  of  a  petition 
during  the  pendency  of  the  appUcation 
requesting  acceptance  of  the  delayed 
claim,  the  surcharge  set  forth  in 
§  1.17(u),  and  a  statement  that  the  delay 
was  unintentional. 

Section  1.55(d),  as  proposed,  would 
provide  that  the  time  periods  set  forth 
in  this  section,  i.e.,  two  months  of  filing 
or  within  fourteen  months  of  the  filing 
date  of  the  prior  foreign  appUcation  as 
set  forth  in  §  1.55(a).  and  during  the 
pendency  of  the  apphcation  as  set  forth 
in  §  1.55(c),  cannot  be  extended. 

Section  1.58(b),  as  proposed,  would 
be  removed  and  reserved  as  unnecessary 
in  view  of  the  proposed  amendments  to 
§§1.52  (a)  and  (b). 

Section  1.58(c),  as  proposed,  would 
delete  the  sentence  "[i]f  it  is  not 
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possible  to  limit  the  width  of  a  formula 
or  table  to  5  inches  (12.7  cm.),  it  is 
permissible  to  present  the  formula  or 
table  with  a  maximum  width  of  IOV4 
inches  (27.3  cm.)  and  to  place  it 
sideways  on  the  sheet"  and  "[h]and 
lettering  must  be  neat,  clean,  and  have 
a  ininiTniiip  character  height  of  0.08 
inch  (2.1  mm.)"  to  conform  to  the  typing 
and  paper  size  and  orientation 
limitations  in  §§  1.52  (a)  and  (b),  as 
proposed.  Section  1.58(c),  as  proposed, 
would  further  provide  metric 
dimensions  with  English  equivalents  in 
parentheticals,  rather  than  vice  versa. 

Section  1.60(d),  as  proposed,  would 
provide  that  the  applicant  will  be  given 
a  time  period,  which  is  not  extendable 
under  §  1.136(a),  within  which  to  file  an 
abstract  and  claims  on  a  separate  sheet, 
and  a  substitute  specification  in 
compliance  with  §  1.125  with  [>apers 
typed  on  but  one  side  of  the  paper  and 
sheets  of  drawings,  each  of  sufficient 
clarity,  contrast,  and  quality  and  in  the 
proper  size  and  format  for  electronic 
reproduction  where  the  papers  of  the 
prior  application  did  not  comply  with 
§§  1.52  (a)  and  (b),  as  proposed,  or  the 
drawings  of  the  prior  application  were 
of  such  poor  quality  as  to  preclude  their 
digital  image  scanning  into  the 
electronic  data  base. 

Section  1.62(d),  as  proposed,  would 
provide  that  the  applicant  will  be  given 
a  time  period,  which  is  not  extendable 
under  §  1.136(a),  within  which  to  file 
any  substitute  specification  and 
drawings  required  tmder  §  1.62(e)(2), 
discussed  infia. 

Section  1.62(e),  as  proposed,  would 
be  subdivided  into  paragraphs  (e)(1)  and 
{e)(2)  for  clarity.  Section  1.62(e)(1),  as 
proposed,  would 'contain  the  first  two 
(2)  sentences  of  §  1.62(e)  without 
change.  Section  1.62(e)(2),  as  proposed, 
would  provide  that  a  substitute 
specification  and  drawings  would  be 
required  when  the  application  being 
filed  under  §  1.62  is  a  continuation-in- 
part  application.  Section  1.62(e) 
currently  provides  that  no  copy  of  the 
prior  application  or  new  specification  is 
required,  that  the  filing  of  a  copy  of  the 
prior  appUcation  or  new  sp>ecification  is 
in  fact  considered  imptroper,  and  that  a 
petition  with  instructions  to  cancel  the 
copy  of  the  prior  application  or  new 
specification  is  necessary  to  obtain  the 
date  of  deposit  of  the  request  for  an 
application  under  §  1.62  as  the  filing 
date.  Section  1.62(e)(2),  as  proposed, 
would  provide  that  any  new 
specification  filed  will  not  be 
considered  part  of  the  original 
application  papers,  but  will  be  treated 
as  a  substitute  specification  in 
accordance  with  §  1.125. 


Section  1.62(f),  as  proposed,  would 
amend  "35  U.S.C  122"  to  read  "35 
U.S.C.  122(a)"  to  reflect  the  changes  in 
H.R.  1733,  if  enacted,  wotild  change 
"secrecy"  to  "confidence"  as  is  found  in 
§  1.14,  as  proposed,  and  would  change 
"37  CFR  1.14"  to  "§  1.14"  for 
consistency. 

Section  1.72(b),  as  proposed,  would 
provide  that  the  abstract  should  be  prior 
to  the  first  page  of  the  specification, 
rather  than  following  the  claims,  to 
conform  to  §  1.77,  as  proposed. 

Section  1.75,  as  proposed,  would 
include  an  amendment  to  paragraph  (g), 
and  would  add  two  new  paragraphs. 
Section  1.75(g),  as  proposed,  would  add 
the  phrase  "the  least  restrictive  claim 
should  be  presented  as  claim  number  1" 
to  paragraph  (g)  to  facilitate  the 
selection  of  a  representative  claim. 
Section  1.75(h),  as  proposed,  would 
provide  that  the  claim  or  claims  must  be 
set  forth  on  a  separate  sheet.  Section 
1.75(i),  as  proposed,  would  provide  that 
where  a  claim  sets  forth  a  plurality  of 
elements  or  steps,  each  element  or  step 
of  the  claim  should  be  separated  by  a 
line  indentation  to  facilitate  the  digital 
image  and/or  OCR  scanning  of  the  claim 
into  the  electronic  data  base. 

Section  1.77,  as  proposed,  would 
provide  that  the  elements  of  the 
application,  if  applicable,  should  appear 
in  the  following  order:  (1)  Utility 
Application  Transmittal  Form;  (2)  Fee 
TrsuQsmittal  Form;  (3)  abstract  of  the 
disclosure;  (4)  title  of  the  invention;  or 
an  introductory  portion  stating  the 
name,  citizenship,  and  residence  of  the 
apphcant,  and  the  title  of  the  invention 
may  be  used;  (5)  cross-reference  to 
related  appUcations;  (6)  statement 
regarding  federally  sponsored  research 
or  development;  (7)  reference  to  a 
"Microfiche  ap]}endix;  (8)  background 
of  the  invention;  (9),  brief  siunmary  of 
the  inventi(m;  (10)  brief  description  of 
the  several  views  of  the  drawing;  (11), 
detailed  description:  (12)  claim  or 
claims;  (13)  drawings;  (14)  executed 
oath  or  declaration;  and  (15)  sequence 
hsting.  The  phrase  "if  applicable"  is 
proposed  to  be  inserted  in  the  heading, 
rather  than  associated  with  any 
particular  listed  element,  to  clarify  that 
§  1.77  does  not  per  se  require  that  an 
appUcation  include  all  of  the  listed 
elements,  but  merely  provides  that  any 
listed  element  included  in  the 
application  should  appear  in  the  order 
set  forth  in  §  1.77.  Section  1.77,  as 
proposed,  would  further  provide  that 
the  (1)  abstract  of  the  disclosure;  (2)  title 
of  the  invention;  (3)  cross-reference  to 
related  applications;  (4)  statement 
regarding  federally  sponsored  research 
or  development;  (5)  backgroimd  of  the 
invention;  (6)  brief  siunmary  of  the 


invention;  (7)  brief  description  of  the 
several  views  of  the  drawing;  (8) 
detailed  description;  (9)  claim  or  claims; 
and  (10)  sequence  listing,  should  appear 
in  upper  case,  without  underlining  or 
bold  type,  as  section  headings,  and  if  no 
text  follows  the  section  heading,  the 
phrase  "Not  Applicable"  should  follow 
the  section  heacUng.  Finally,  §  1.77,  as 
proposed,  would  be  amended  to  change 
the  reference  to  §  1.96(b)  in  §  1.77(c)(2), 
§  1.77(a)(7)  as  proposed,  to  §  1.96(c)  for 
consistency  with  §  1.96,  as  proposed. 

Section  1.78(a)(2),  as  proposed,  would 
provide  that  any  claim  to  the  benefit  of 
any  prior  filed  copending 
nonprovisional  application  or 
international  application  designating 
the  United  States  of  America  must  be 
stated  within  two  months  of  filing  or 
fourteen  months  fi-om  the  filing  date  of 
the  prior  application,  whichever  is  later, 
and  must  include  an  identification  of 
the  prior  application  by  appUcation 
number. 

Section  1.78(a)(3),  as  proposed,  would 
delete  the  sentence  "[s]ince  a 
provisional  appUcation  can  be  pending 
for  no  more  than  twelve  months,  the  last 
day  of  pendency  may  occur  on  a 
Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia  which 
for  copendency  would  require  the 
nonprovisional  appUcation  to  be  filed 
prior  to  the  Saturday,  Sunday,  or 
Federal  hoUday."  In  view  of  the 
proposed  amendment  in  H.R.  1733  to  35 
U.S.C.  119(e).  the  provisions  of  §  1.7 
would  be  appUcable  to  a  nonprovisional 
appUcation  claiming  the  benefit  of  a 
prior  provisional  appUcation. 

Section  1.78(a)(4),  as  proposed,  would 
provide  that  any  claim  to  the  benefit  of 
any  prior  filed  copending  provisional 
application  must  be  stated  within  two 
months  of  filing  or  within  fourteen 
months  of  the  filing  date  of  the  prior 
appUcation,  whichever  is  later,  and 
must  include  an  identification  of  the 
prior  appUcation  by  appUcation 
ntunber. 

Section  1.78(a)(5),  as  proposed,  would 
provide  a  procedure  for  the  acceptance 
of  a  delayed  claim  to  priority  under  35 
U.S.C.  119(e),  120  or  121.  The  procedure 
would  require  the  filing  of  a  petition 
during  the  pendency  of  the  appUcation 
requesting  acceptance  of  the  delayed 
claim,  the  surcharge  set  forth  in 
§  1.17  (u),  and  a  statement  that  the  delay 
was  unintentional. 

Section  1.78(a)(6),  as  proposed,  would 
provide  that  the  time  periods  set  forth 
in  this  paragraph,  i.e.,  two  months  of 
filing  or  within  foiuteen  months  of  the 
filing  date  of  the  prior  appUcation  as  set 
forth  in  §§  1.78  (a)(2)  and  (a)(^),  and 
during  the  pendency  of  the  appUcation 
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as  set  forth  in  §  1.78(a)(5),  cannot  be 
extended. 

Section  1.78(c),  as  proposed,  would 
change  "two  or  more  appUcations  or  an 
appUcation  and  a  patent"  to  "an 
appUcation  or  a  patent  under 
reexamination  and  an  application  or  a 
patent"  such  that  the  provisions  of 
§  1.78(c)  will  also  be  appUcable  to  a 
patent  under  reexamination.  Section 
1.78(c),  as  proposed,  would  further 
correct  "inventors  and  owned  by  the 
same  party  contain  confUcting  claims" 
to  read  "inventors  are  owned  by  the 
same  party  and  contain  confUcting 
claims." 

Section  1.78(d),  as  proposed,  would  . 
change  "obviousness-type  double 
patenting  rejection"  to  "non-statutpry 
double  patenting  rejection"  as  ciurent 
examining  procedures  authorize  non- 
obviousness-type  double  patenting 
rejections,  as  well  as  obviousness-type 
double  patenting  rejections  (MPEP 
804(11)).  and  either  may  be  obviated  by 
filing  a  terminal  disclaimer  in 
accordance  with  §  1.321(b).  Section 
1.78(d).  as  proposed,  would  further 
change  eac^  instance  of  "appUcation"  to 
"appUcation  or  a  patent  under 
reexamination"  for  consistency  with 
§  1.321(b)  and  to  clarify  that  double 
patenting  is  a  proper  consideration  in 
reexamination  (£x  parte  Obiaya,  227 
USPQ  58,  60-61  (Bd.  Pat.  App.  &  Liter. 
1985)),  and  that  a  non-statutory  double 
patenting  rejection  in  a  patent  luider 
reexamination  may  be  obviated  by  filing 
a  terminal  disclaimer  in  accordance 
with  §  1.321(b). 

Section  l.B4(c),  as  proposed,  would 
provide  that  a  reference  to  the 
appUcation  niunber,  or,  if  an  appUcation 
number  has  not  been  assigned,  the 
inventor's  name,  may  be  included  in  the 
left-hand  comer  of  the  drawing  sheet, 
provided  that  reference  appears  vnthin 
1.5  cm.  ("Ae  inch)  from  the  top  of  the 
sheet.  As  the  back  side  of  a  drawing 
sheet  will  not  be  scanned  into  the 
electronic  data  base,  an  applicant  can 
include  other  identifying  indicia  on  the 
back  side  the  drawing  sheet. 

Section  1.84(f),  as  proposed,  would 
provide  that  the  size  of  all  drawing 
sheets  in  an  appUcation  must  be  either 
21.0  cm.  by  29.7  cm.  (DIN  size  A4)  or 
21.6  cm.  by  27.9  cm.  (8V2  by  11  inches) 
to  conform  to  the  requirement  in 
§  1 .  52(b)  concerning  papers  in  an 
appUcation. 

Section  1.84(g),  as  proposed,  would 
be  amended  to  delete  the  margin 
requirements  for  the  sheet  sizes  that 
would  no  longer  be  acceptable  if  the 
|>roposed  change  to  §  1.84(f)  were 
adopted.  Section  1.84(g),  as  proposed, 
woiild  be  further  amended  to  provide 
that,  to  faciUtate  digital  image  scanning 


of  the  drawing  sheets,  the  sheets  should 
have  scan  targets  (cross-hairs)  on  two 
eater-comer  margin  comers.  Finally, 
§  1.84(g),  as  proposed,  would  increase 
the  bottom  and  side  margins  such  that 
each  sheet  must  include  a  top  margin  of 
at  least  2.5  cm.  (1  inch),  a  left  side 
margin  of  at  least  2.5  cm.  (1  inch),  ^ 
right  side  margin  of  at  least  1.5  cm.  (^Ae 
inch),  and  a  bottom  margin  of  at  least 
1.0  cm.  (Vs  inch),  thereby  leaving  a  sight 
no  greater  than  17.0  cm.  by  26.2  cm.  on 
21.0  cm.  by  29.7  cm.  PIN  size  A4) 
drawing  sheets,  and  a  sight  no  greater 
than  17.6  cm.  by  24.4  cm.  (6"A6  by  9V8 
inches)  on  21.6  cm.  by  27.9  cm.  (8V2  by 
11  inch)  drawring  sheets. 

Section  1.84(j),  as  proposed,  would 
provide  that  one  of  the  views  should  be 
suitable  for  pubUcation  in  the  Patent 
AppUcation  Notice,  and  the  Gazette  of 
Patent  AppUcation  Notices,  as  well  as 
the  Official  Gazette,  as  the  illustration  of 
the  invention. 

Section  1.84(x),  as  proposed,  would 
be  amended  to  delete  the  provisions 
indicating  the  proper  location  for  holes 
in  a  drawing  sheet,  and  provide  that  no 
holes  shoidd  be  provided  in  the  drawing 
sheets. 

Section  1.85,  as  proposed,  would 
provide  that  drawings  must  be  suitable 
for  "electronic"  reproduction  "by  digital 
imaging"  before  being  admitted  for 
examination.  As  discussed  supra,  as  a 
drawing  figure  will  be  included  in  the 
Gazette  Entry  in  the  Gazette  of  Patent 
AppUcation  Notices  and  the  Patent 
AppUcation  Notice,  drawings  suitable 
for  electronic  reproduction  by  digital 
imaging  would  be  necessary  for  the 
initial  processing  of  the  application. 

Section  1.96,  as  proposed,  would  be 
amended  to  designate  the  text  preceding 
ciurent  paragraph  (a)  as  paragraph  (a), 
and  would  redesignate  ciurent 
paragraphs  (a)  and  (b)  as  paragraphs  (b) 
and  (c),  respectively.  New  §  1.96(a),  as 
proposed,  would  be  further  amended  to 
insert  a  period  between  "specification" 
and  "[a)  computer,"  to  change  "these 
rules"  to  "this  section,"  and  to  change 
"may  be  submitted  in  patent 
applications  in  the  following  forms"  to 
"may  be  submitted  in  patent 
applications  as  set  fortii  in  paragraphs 
(b)  and  (c)  of  this  section. 

New  §  1.96(b),  as  proposed,  would  be 
further  amended  to  change  the 
sentences  "[t]he  Usting  may  be 
submitted  as  part  of  the  specification  in 
the  form  of  computer  printout  sheets 
(commonly  14  by  11  inches  in  size)  for 
use  as  "camera  ready  copy"  when  a 
patent  is  subsequently  printed"  and 
"[s]uch  computer  printout  sheets  must 
be  original  copies  from  the  computer 
with  dark  soUd  black  letters  not  less 
than  0.21  cm  high,  on  white,  unshaded 


and  unlined  paper,  the  printing  on  each 
sheet  must  be  limited  to  an  area  9 
inches  high  by  13  inches  wride,  and  the 
sheets  should  be  submitted  in  a 
protective  cover"  to  "[a]ny  Usting 
submitted  as  part  of  the  specification 
must  be  original  copies  from  the 
computer  with  dark  soUd  black  letters 
not  less  than  0.21  cm  high,  on  white, 
unshaded  and  unlined  paper,  and  the 
sheets  should  be  submitted  in  a 
protective  cover,"  to  delete  the  sentence 
"[w]hen  printed  in  patents,  such 
computer  printout  sheets  wiU  appear  at 
the  end  of  the  description  but  before  the 
claims  and  will  usually  be  reduced 
about  ^/z  in  size  with  two  printout  sheets 
being  printed  as  one  patent  specification 
page,"  and  to  delete  the  phrase  "if  the 
copy  is  to  be  used  for  camera  ready 
copy."  Section  1.96(a)(1),  new 
§  1.96(b)(1)  as  proposed,  currenUy 
provides  that  the  requirements  of  §  1.84 
apply  to  computer  program  Ustings 
submitted  as  sheets  of  drawings,  and 
§  1.96(a)(2),  new  §  l.g6(b)(2)  as 
proposed,  currently  provides  that  the 
requirements  of  §  1.52  apply  to 
computer  program  listings  submitted  as 
part  of  the  specification.  Section  1.52(b), 
as  proposed,  would  require  that  the 
sheets  of  paper  be  the  same  size  and 
either  21.0  cm.  by  29.7  cm.  (DIN  size 
A4)  or  21.6  cm.  by  27.9  cm  (8Vj  by  11 
inches),  with  a  top  margin  of  at  least  2.0 
cm.  (V4  inch),  a  left  side  margin  of  at 
least  2.5  cm.  (1  inch),  a  right  side 
margin  of  at  least  2.0  cm.  (V4  inch),  and 
a  bottom  margin  of  at  least  2.0  cm.  (V4 
inch],  and  §  1.52(a),  as  proposed,  would 
require  that  appUcation  papers  be 
legibly  typed  in  permanent  dark  ink  in 
portrait  orientation. 

New  §  1.96(c),  as  proposed,  would  be 
amended  to  change  the  references  to 
§  1.77(c)(2)  in  new  §  1.96(c)  to 
§  1.77(a)(7)  for  consistency  with  §  1.77, 
as  proposed,  to  change  "may"  and 
"should"  to  "must,"  to  delete  the 
sentence  "[a]ll  computer  program 
Ustings  submitted  on  paper  will  be 
printed  as  part  of  the  patent,"  to  relocate 
the  phrase  "except  as  modified  or 
clarified  below"  in  subsection  {c)(2),  to 
change  the  phrase  "computer-generated 
information  submitted  as  an  appendix 
to  an  application  for  patent  shall  be  in 
the  form  of  microficfaus  in  accordance 
with  the  standards"  to  "computer- 
generated  information  submitted  as  a 
"microfiche  appendix"  to  an 
appUcation  shall  be  in  accordance  with 
the  standards"  for  clarity,  to  change  to 
sentences  "[ejither  Computer-Output- 
Microfilm  (COM)  ouput  or  copies  of 
photographed  paper  copy  may  be 
submitted"  and  "[i]  the  former  case, 
NMA  standards  MSl  and  MS2  apply;  in 
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the  latter  case,  standard  MS5  applies"  to 
"[c]omputer-Output-Microfilm  (COM) 
ouput  may  be  submitted  in  accordance 
with  either  NMA  standard  MSI  or 
MS2,"  to  change  "serial  number"  to 
"application  number,"  and  to  provide 
metric  dimensions  with  English 
equivalents  in  parentheticals,  rather 
than  vice  versa. 

Section  1.97(a}-(d),  as  proposed, 
would  be  amended  to  include  the 
phrase  "for  an  applicant  for  patent  or  for 
reissue  of  a  patent,  or  an  owner  of  a 
patent  under  reexamination"  in 
paragraph  (a)  and  "by  the  applicant  or 
patent  owner"  to  clarify  that  §  1.97  is 
not  available  for  any  third  party  seeking 
to  have  information  considered  in  a 
pending  application.  Any  third  party 
seeking  to  have  information  considered 
in  a  pending  apphcation  must  proceed 
xmder  §§  1.291  or  1.292,  both  discussed 
infra.  Section  1.97(c),  as  proposed, 
would  be  further  amended  to  correct  the 
phrase  "certification  as  specified  in 
paragraph  (3)  of  this  section"  to  read 
"certification  as  specified  in  paragraph 
(e)  of  this  section." 

Section  1.98,  as  proposed,  would 
provide  that  any  Patent  Application 
Notice  or  Technical  Contents 
Publication  listed  in  an  information 
disclosure  statement  must  be  identified 
by  apphcant.  Patent  Apphcation  Notice 
number  or  Technical  Contents 
Pubhcation  number  and  pubUcation 
date.  Section  1.98,  as  proposed,  would 
also  limit  those  U.S.  patent  applications 
of  which  a  copy  need  not  be  included 
to  unpublished  applications. 

Section  1.107,  as  proposed,  would 
provide  that  if  domestic  published 
applications  are  cited  by  the  examiner, 
their  Technical  Contents  Publication 
number,  publication  date,  the  names  of 
the  applicants  must  be  stated.  Section 
I.IL'7,  as  proposed,  would  be  amended 
to  delete  the  phrase  "and  the  classes  of 
inventions." 

Section  1.108,  as  proposed,  would 
further  except  published  applications 
from  those  abandoned  appfications  that 
will  not  be  cited  as  references. 

Section  1.131(a),  as  proposed,  would 
include  pending  or  patented  U.S. 
pubUshed  applications  which 
substantially  show  or  describe  but  do 
not  claim  the  same  patentable 
invention,  as  defined  in  §  1.601(n),  and 
abandoned  U.S.  published  applications 
as  references  to  which  the  provisions  of 
§  1.131  apply.  Pending  or  patented  U.S. 
applications  would  be  treated  in  the 
same  maimer  that  U.S.  patents  are 
currently  treated,  i.e.,  §  1.131  would 
apply  only  if  the  pending  or  patented 
apphcation  does  not  claim  the  same 
patentable  invention.  Abandoned  U.S. 
published  appUcations  would  be  treated 


in  the  manner  that  foreign  patents  or 
printed  publications  are  currently 
treated.  As  U.S.  published  appUcations, 
either  pending,  abandoned  or  patented, 
may  constitute  prior  art  under  35  U.S.C. 
102(a)  or  (e),  this  change,  and  the 
change  to  §  1.132  infra,  are  necessary  to 
accommodate  such  references. 

In  a  Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  59 
FR  49876  (September  30, 1994)  and  in 
the  Official  Gazette  at  1167  Off.  Gaz. 
Pat.  Office  96-97  (October  25, 1994) 
(§  1.131  Notice  of  Proposed 
Rulemaking),  §  1.131(a)  was  proposed  to 
be  amended  to,  inter  alia,  broaden  its 
application  to  instances  in  which 
inventions  of  a  pending  apphcation  or 
patent  imder  reexamination  and  a 
patent  held  by  a  single  party  are  not 
identical  as  set  forth  in  35  U.S.C.  102, 
but  not  patentably  distinct,  and  changes 
to  §  1.131  were  adopted  as  a  final  rule. 
60  FR  21043  (May  1, 1995);  1174  Off. 
Gaz.  Pat  Office  155  (May  30, 1995).  An 
amendment  to  §  1.131(a)  was  proposed 
in  the  §  1.131  Notice  of  Proposed 
Rulemaking  to  avoid  a  potential  conflict 
between  §  1.131(a)  and  §  1.602(a)  in 
instances  in  which  §  1.131(a)  prohibits 
the  filing  of  affidavits  or  declarations 
thereimder  when  the  same  patentable 
invention  as  defined  in  §  1.601(n)  is 
being  claimed,  but  §  1.602(a)  prohibits, 
unless  good  cause  is  shown,  the 
declaration  or  continuance  of  an 
interference  when  the  application(s)  and 
patent  are  owned  by  a  single  party. 
While  this  conflict  between  two 
pending  appUcations  can  be  avoided  by 
filing  a  continuation-in-part  appUcation 
merging  the  contlicting  inventions  into 
a  single  appUcation,  this  confUct  can 
result  in  hardship  where  there  is  a 
pending  appUcation  and  an  issued 
patent  that  can  no  longer  be  merged  by 
fiUng  a  continuation-in-part  application. 

Specifically,  the  proposed 
amendment  to  §  1.131(a)  in  the  §  1.131 
Notice  of  Proposed  Rulemaking  would 
have  permitted  the  fiUng  of  an  affidavit 
or  declaration  thereunder  in  a  pending 
application  or  patent  imder 
reexamination  to  avoid  a  rejection  under 
35  U.S.C.  103  based  upon  a  patent 
which  qualifies  as  prior  art  only  imder 
35  U.S.C.  102(a)  or  (e)  where  the 
pending  appUcdtion  or  patent  under 
reexamination  and  patent  upon  which 
the  rejection  was  based  were  owned  by 
a  single  party.  This  proposed 
amendment  to  §  1.131(a)  in  the  §  1.131 
Notice  of  Proposed  Rulemaking, 
however,  was  withdrawn  in  the  final 
rule  to  permit  further  study. 

Section  1.131(a),  as  currently 
proposed,  would  permit  a  showing  of 
prior  invention  in  a  pending  appUcation 
or  patent  imder  reexamination  to  avoid 


a  rejection  under  35  U.S.C.  103  based 
upon  a  patent  which  quaUfies  as  prior 
art  only  under  35  U.S.C.  102(a)  or  (e), 
where  the  appUcation  or  patent  under 
reexamination  and  the  patent  upon 
which  the  rejection  is  based  are  both 
owned  by  a  single  party,  so  long  as  the 
invention  claimed  in  the  pending 
appUcation  or  patent  under 
reexamination  and  in  the  other  patent 
are  not  identical  as  set  forth  in  35  U.S.C. 
102.  Section  1.131(a)(3),  as  proposed, 
would  not  require  common  ownership 
at  the  time  the  latter  invention  was 
made,  but  consistent  with  §  1, 602(a), 
would  require  only  that  there  be 
common  ownership  when  the  §  1.131 
affidavit  or  declaration  is  under 
consideration. 

Where  the  patent  upon  which  the 
rejection  is  based  is  not  prior  art  under 
35  U.S.C.  102  (a)  or  (e),  but  is  prior  art 
only  under  35  U.S.C.  102(f)  or  (g),  to  the 
pending  application  or  patent  under 
reexamination,  and  the  invention 
claimed  in  the  pending  application  or 
patent  under  reexamination  is  not 
identical  as  set  forth  in  35  U.S.C.  102. 
the  issue  is  whether  the  subject  matter 
of  the  other  patent  and  the  invention 
claimed  in  the  pending  application  or 
patent  under  reexamination  were,  at  the 
time  the  invention  was  made,  owned  by 
the  same  person  or  subject  to  an 
obligation  of  assignment  to  the  same 
person,  i.e.,  whether  the  patent  upon 
which  the  rejection  is  based  is 
disqualified  as  prior  art  under  the 
second  paragraph  of  35  U.S.C.  103,  and 
§§  1.78  (c)  and  (d)  are  applicable  to  this 
issue.  Where,  however,  the  patent  upon 
which  the  rejection  is  based  is  prior  art 
under  35  U.S.C.  102(a)  or  (e),  it  cannot 
be  disqualified  as  prior  art  under  the 
second  paragraph  of  35  U.S.C.  103,  and 
as  such  §§  1.78  (c)  and  (d)  are 
inappUcable.  Section  1.131(a)(3),  as 
currently  proposed,  would  permit  a 
showing  of  prior  invention  in  an 
appUcation  or  patent  under 
reexamination  where  the  appUcation  or 
patent  under  reexamination  and  patent 
upon  which  the  rejection  was  based 
were  owned  by  a  single  party. 

As  the  confUct  between  two  pending 
appUcations  can  be  avoided  by  fiUng  a 
continuation-in-part  application 
merging  the  conflicting  inventions  into 
a  single  appUcation,  §  1.131(a)(3),  as 
proposed,  provides  only  for  a  showing 
of  prior  invention  to  avoid  a  rejection 
based  upon  a  patent.  In  situations  in 
which  two  pending  appUcations 
claiming  patentably  indistinct  but  not 
identical  inventions  are  held  by  a  single 
party  but  cannot  be  merged  into  a  single 
appUcation,  petitions  under  §  1.183  will 
be  entertained  for  waiver  of  the  §  1.131 
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requirement  that  the  rejection  be  based 
upon  a  patent. 

Section  1.131,  as  proposed,  would  not 
affect  a  statutory  or  non-statutory 
double  patenting  rejection.  Specifically, 
affidavits  or  declarations  under  §  1.131 
will  continue  to  be  ineffective  where  the 
claims  of  the  pending  application  or  the 
patent  undergoing  reexamination  are 
rejected  under  35  U.S.C.  101  for  double 
patenting  and  the  claims  of  the  pending 
appUcation  or  the  patent  under 
reexamination  claim  the  identical 
invention  of  a  patent.  However,  where 
patentably  indistinct  but  not  identical 
inventions  are  claimed,  a  non-statutory 
double  patenting  rejection  can  be 
overcome  by  filing  an  appropriate 
terminal  disclaimer. 
-     Section  1.132,  as  proposed,  would 
djange  "domestic"  to  "U.S."  for 
consistency  with  §  1.131,  and  would 
include  U.S.  pending  pubUshed 
applications  which  substantially  show 
or  describe  but  do  not  claim  the 
invention,  and  abandoned  published 
appUcations  as  references  to  which  the 
provisions  of  §  1.132  apply  for  the 
reasons  discussed  supra. 

Section  1.136(a),  as  proposed,  would 
provide  that  extensions  under  §  1.136(a) 
are  not  available  where  the  response  is 
to  a  requirement  for  an  EngUsh 
translation,  an  abstract  oi-  claims  on  a 
separate  sheet,  or  substitute 
specification  or  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quaUty 
and  in  the  proper  size  and  format  for 
electronic  reproduction  submitted 
pursuant  to  §§  1.52(d),  1.53(d),  1.60(d), 
1.62(d).  1.494(c),  or  1.495(c),  or  an  oath 
or  declaration  submitted  pursuant  to 
§§  1.494(c)  or  1.495(c). 

Section  1.138,  as  proposed,  would 
add  "Or  pubUcation"  to  the  end  of  the 
sentence  that  "express  abandonment  of 
the  application  may  not  be  recognized 
by  the  Office  unless  it  is  actually 
received  by  appropriate  officials  in  time 
to  act  thereon  before  the  date  of  issue" 
to  clarify  that  the  express  abandonment 
must  be  filed  in  sufficient  time  to  permit 
its  correlation  with  the  appUcation  file 
and  the  termination  of  the  pubUcation 
process.  Section  1.138,  as  proposed, 
would  further  provide  that  an  appUcant 
seeking  to  abandon  an  appUcation  to 
avoid  pubUcation  of  the  application 
must  submit  a  proper  letter  of  express 
abandonment  at  least  two  months  prior 
to  the  projected  date  of  pubUcation  to 
allow  sufficient  time  to  permit  the 
appropriate  officials  to  recognize  the 
abandonment  and  remove  the 
appUcation  from  the  pubUcation 
process,  and  that  unless  an  applicant 
receives  written  acknowledgement  of 
the  letter  of  express  abandonment  prior 
to  the  projected  date  of  pubUcation, 


appUcant  should  expect  that  the 
appUcation  will  be  published  in  due 
course. 

Section  1.154,  as  proposed,  would 
provide  that  the  elements  of  a  design 
appUcation,  if  appUcable,  should  appear 
in  the  following  order:  (1)  Design 
AppUcation  Transmittal  Form;  (2)  Fee 
Transmittal  Form;  (3)  preamble,  stating 
name  of  the  appUcant  and  titie  of  the 
design;  (4)  cross-reference  to  related 
applications;  (5),  statement  regarding 
federally  sponsored  research  or 
development;  (6)  description  of  the 
figure  or  figures  of  the  drawing;  (7) 
description;  (8)  claim;  (9)  drawings  or 
photographs;  and  (10)  executed  oath  or 
declaration.  The  phrase  "[tjhe  following 
order  of  arrangement  should  be 
observed  in  framing  design 
specifications"  is  proposed  to  be 
changed  to  "[t]he  elements  of  the  design 
appUcation,  if  appUcable,  should  appear 
in  the  following  order"  to  clarify  that 
§  1.154  does  not  per  se  require  that  an 
appUcation  include  all  of  the  listed 
elements,  but  merely  provides  that  any 
Usted  element  included  in  the 
appUcation  should  appraar  in  the  order 
set  forth  in  §1.154. 

A  new  §  1.163(c),  as  proposed,  would 
be  added  to  provide  that  the  elements  of 
a  plant  appUcation,  if  appUcable,  should 
appear  in  the  following  order  (1)  Plant  . 
Application  Transmittal  Form;  (2)  Fee 
Transmittal  Form;  (3)  abstiact  of  the 
disclosure;  (4)  title  of  the  invention:  (5) 
cross-reference  to  related  appUcations; 
(6)  statement  regarding  federally 
sponsored  research  or  development;  (7) 
background  of  the  invention;  (8)  brief 
summary  of  the  invention;  (9)  brief 
description  of  the  drawing;  (10)  detailed 
botanical  description;  (11)  claim;  (12) 
drawings  (in  dupUcate);  (13)  executed 
oath  or  declaration;  and  (14)  Plant  Color 
Coding  Sheet.  The  pju-ase  "if 
appUcable"  is  proposed  to  be  included 
in  the  heading,  rather  than  associated 
with  any  particular  Usted  element,  to 
clarify  that  §  1.163  does  not  per  se 
require  that  an  appUcation  include  all  of 
the  Usted  elements,  but  merely  provides 
that  any  Usted  element  included  in  the 
application  should  appear  in  the  order 
set  forUi  in  §1.163. 

A  new  §  1.163(d),  as  proposed,  would 
be  added  to  define  a  plant  color  coding 
sheet.  A  plant  color  coding  sheet  is  a 
sheet  that  specifies  a  color  coding 
system  as  designated  in  a  recognized 
color  dictionary,  and  Usts  every  plant 
structure  to  which  color  is  a 
distinguishing  feature  and  the 
corresponding  color  code  which  best 
represents  that  plant  structure.  The 
plant  color  coding  sheet  will  provide  a 
means  for  applicants  to  uniformly 
convey  detailed  color  characteristics  of 


the  plant.  Providing  this  information  is 
a  systematic  manner  will  faciUtate  the 
examination  of  the  appUcation. 

Section  1.291,  as  proposed,  would 
provide  that  a  protest  must  be  filed 
within  two  months  of  the  date  the 
appUcation  is  published  or  prior  to  the 
mailing  of  a  Notice  of  Allowance, 
whichever  occurs  first,  to  be  considered 
timely,  and  that  any  protest  submitted 
after  pubUcation  must  be  accompanied 
by  the  fee  set  forth  in  §  1.17(t).  hi 
addition,  §  1.291(a)(2),  as  proposed, 
would  require  that  any  protest  filed  after 
the  date  the  application  was  published 
be  served  upon  the  appUcant  in 
accordance  with  §  1.248,  i.e.,  filing  two 
copies  of  the  protest  in  the  Office  would 
not  be  acceptable.  As  a  protest  cannot  be 
considered  subsequent  to  issuance  of 
the  appUcation  as  a  patent,  §  1.291(b),  as 
proposed,  would  provide  that  the 
protest  wiU  be  considered  if  the 
appUcation  is  still  pending  when  the 
protest  and  application  file  is  brought 
before  the  examiner,  i.e.,  that  the 
appUcation  was  pending  at  the  time  the 
protest  was  filed  would  be  immaterial  to 
its  ultimate  consideration.  FinaUy, 
§  1.291,  as  proposed,  would  further 
locate  the  sentences  "[pjrotests  raising 
fraud  or  other  inequitable  conduct 
issues  wiU  be  entered  in  the  appUcation 
file,  generally  without  comment  on 
those  issues"  and  (plrotests  which  do 
not  adequately  identify  a  pending  patent 
appUcation  wiU  be  disposed  of  and  will 
not  be  considered  by  the  Office"  in 
paragraph  (b). 

Section  1.292,  as  proposed,  would  be 
amended  to  delete  the  phrase  "is  filed 
by  one  having  information  of  the 
pendency  of  an  appUcation"  as 
appUcations  will  no  longer  necessarily 
be  maintained  in  confidence  throughout 
their  entire  pendency,  and  would  move 
the  requirement  for  the  fee  set  forth  in 
§  1.17(j)  from  paragraph  (a)  to  paragraph 
(b)  where  the  conditions  for  entry  of  a 
petition  for  the  institution  of  public  use 
proceedings  are  set  forth.  Section  1.292, 
as  proposed,  would  further  require  that 
any  petition  filed  after  the  date  the 
application  was  pubUshed  be  served  on 
the  applicant  in  accordance  with 
§  1.248.  Finally,  §  1.292,  as  proposed, 
would  provide  that  a  petition  to 
institute  public  use  proceedings  must  be 
filed  within  two  months  of  the  date  the 
appUcation  is  pubUshed  or  prior  to  the 
maiUng  of  a  Notice  of  AUowtmce, 
whichever  occurs  first,  to  be  considered 
timely. 

Sections  1.305  through  1.309  are 
proposed  to  be  added  to  set  forth  the 
procedures  for  the  18-month  pubUcation 
of  patent  appUcations. 

Section  1.305,  as  proposed,  would 
provide  that  applications  may  be 
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withdrawn  from  publication  at  the 
initiative  of  the  (Dffice  or  upon  request 
by  the  apphcant.  The  basis  for  the 
withdrawal  of  an  application  from 
publication  would  be  limited  to:  (1)  A 
mistake  on  the  part  of  the  Office,  e.g., 
the  application  is  abandoned  or  has 
issued  as  a  patent,  or  the  projected 
pubUcation  date  is  not  at  18  months 
from  the  earliest  filing  date  for  which  a 
benefit  is  sought;  (2)  the  application  is 
either  national  security  classified  or 
subject  to  a  secrecy  order  pursuant  to  35 
U.S.C.  181;  or  (3)  express  abandonment 
of  the  application. 

Section  1.306(a),  as  proposed,  would 
provide  that  applications  under  35 
U.S.C.  111(a),  161  or  371  will  be 
published  as  soon  as  possible  after  the 
expiration  of  a  period  of  18  months  from 
the  filing  date,  including  the  earhest 
filing  date  for  which  a  benefit  is  sought, 
but  excludes  applications  that:  (1)  Are 
national  seciirity  classified  or  subject  to 
a  secrecy  order  pursuant  to  35  U.S.C. 
181;  (2)  have  issued  as  a  patent;  (3)  are 
recognized  by  the  Office  as  no  longer 
pending,  i.e.,  are  abandoned;  or  (4)  were 
previously  published  through  early 
publication. 

Section  1.306(b),  as  proposed,  would 
provide  that  the  publication  of  an 
application  will  include  a  notice 
designated  as  a  "Gazette  Entry" 
containing  information  such  as  the 
application  number,  filing  date,  title, 
inventor's  name,  abstract,  a  drawing 
figure,  a  representative  claim,  and  U.S. 
and  IPC  classification  in  a  Gazette  of 
Patent  Application  Notices,  and  a 
printed  publication  designated  as  a 
Patent  Application  Notice  or  PAN 
containing  information  such  as  the 
application  number,  filing  date,  title, 
inventor's  name,  correspondence 
address,  abstract,  a  drawing  figure,  a 
representative  claim,  and  U.S.  and  IPC 
classification.  In  addition,  §  1.306(b),  as 
proposed,  would  provide  that  the 
publication  of  an  application  will 
include  a  document  designated  as  a 
Technical  Contents  Publication 
containing  the  Patent  Application 
Notice,  and  the  specification,  abstract, 
claims,  and  drawings  of  the  original 
application  papers.  Finally,  §  306(b).  as 
proposed,  woiUd  provide  that 
publication  would  include  public  access 
to  a  copy  of  the  specification,  drawings, 
and  all  papers  relating  to  the  appUcation 
file  in  accordance  with  §  1.11. 

Section  1.306(c),  as  proposed,  would 
provide  that  provisional  applications 
imder  35  U.S.C.  111(b)  shall  not  be 
pubhshed,  and  that  design  appUcations 
under  35  U.S.C.  171  and  reissue 
appUcations  imder  35  U.S.C.  251  shall 
not  be  published  pursuant  to  §  1.306. 
H.R.  1733,  if  enacted,  would  not 


authorize  the  publication  of  design 
applications  (prior  to  their  issuance  as 
patents)  or  provisional  applications. 
Reissue  applications  are  currently 
published  through  the  announcement  in 
the  Official  Gazette  of  the  filing  of  the 
reissue  application,  and  the  opening  of 
the  application  to  public  inspection  in 
accordance  with  §  l.ll(b>. 

Section  1.306(d),  as  proposed,  would 
provide  for  the  early  publication  of 
applications.  Any  request  for  early 
publication  of  an  application  should  be 
filed  as  soon  as  possible,  and  must  be 
by  way  of  petition,  including  the  fee  set 
forth  in  §  1.17(i).  In  addition,  any 
application  must  include  an  abstract 
and  claims  on  a  separate  sheet,  any 
substitute  specification  or  drawings 
required  pursuant  to  §§  1.53(d),  1.60(d), 
or  1.62(d),  and  any  English  translation 
required  piusuant  to  §  1.52(d).  The 
Office  cannot  assure  publication  of  an 
application  on  any  certain  date,  and,  as 
such,  requests  for  publication  on  a  date 
certain  mqII  be  treated  as  a  request  for 
publication  as  soon  as  possible.  Finally, 
as  H.R.  1733.  if  enacted,  would  not 
authorize  the  pubhcation  of  provisional 
applications,  no  consideration  will  be 
given  to  any  request  for  the  early 
pubUcation  of  a  provisional  appUcation. 

Section  1.306(e),  as  proposed,  would 
implement  the  provisions  in  H.R.  1733 
(35  U.S.C.  122(b)(2))  for,  under  Umited 
drciunstances,  not  pubUshing  an 
appUcation  under  35  U.S.C.  122(b)  until 
three  months  after  an  Office  action 
xmder  35  U.S.C.  132.  Section  1.306(e),  as 
proposed,  would  specifically  provide 
that  an  appUcant  who  is  an  independent 
inventor  and  has  been  accorded  status 
under  35  U.S.C.  41(h)  in  an  appUcation 
that  does  not  claim  the  benefit  of  an 
earUer  filing  date  imder  35  U.S.C.  119, 
120, 121,  365(a)  or  365(c)  may  request 
that  the  appUcation  not  be  published 
until  three  months  after  an  action  on  the 
merits,  and  that  a  petition  requesting 
that  the  appUcation  not  be  pubUshed 
until  three  months  after  an  action  on  the 
merits  must  be  submitted  on  fiUng,  and 
accompanied  by  the  petition  fee  set 
forth  in  §  1.1 7(i)  and  a  certification  that 
the  invention  disclosed  in  the 
appUcation  was  not  or  wiU  not  be  the 
subject  of  an  appUcation  filed  in  a 
foreign  country,  which  certification 
must  be  verified  if  made  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office. 

Section  1.307,  as  proposed,  would 
provide  for  the  deUvery  of  the  printed 
pubUcation,  i.e.,  the  Patent  Application 
Notice  or  PAN,  to  the  correspondence 
address  of  record,  which  is  the  manner 
in  which  a  patent  is  currently  deUvered 
to  the  patentee. 


Section  1.308,  as  proposed,  would 
provide  for  the  correction  of  the  printed 
pubUcation,  but  such  correction  would 
be  granted  only  for  a  significant  mistake 
made  by  the  Office  which  is  apparent 
from  Office  records. 

Section  1.315,  as  proposed,  would 
change  "the  attorney  or  agent  of  record, 
if  there  be  one;  or  if  the  attorney  or 
agent  so  requests,  to  the  patentee  or 
assignee  of  an  interest  therein;  or,  if 
there  be  no  attorney  or  agent,  to  the 
patentee  or  to  the  assignee  of  the  entire 
interest,  if  he  so  requests"  to  "the 
correspondence  address  of  record.  See 
§  1.33(a)"  for  simpUcity  as  patents  are 
currently  mailed  to  the  patentee  at  the 
correspondence  address  of  record. 

Section  1.321(c).  as  proposed,  would 
change  "double  patenting  rejection"  to 
"non-statutory  double  patenting 
rejection"  for  consistency  with  §  1.78(c), 
as  proposed,  and  to  clarify  that  the  filing 
of  a  terminal  disclaimer  is  ineffective  to 
overcome  a  statutory  double  patenting 
rejection. 

Section  1.492(a),  as  proposed,  would 
increase  the  basic  national  fee  for 
international  applications  entering  the 
national  stage  under  35  U.S.C.  371  to: 
(1)  $710  ($355  for  a  small  entity)  where 
an  international  preliminary 
examination  fee  as  set  forth  in  §  1.482 
has  been  paid  on  the  international 
appUcation  to  the  Office;  (2)  $780  ($390 
for  a  small  entity)  where  no 
international  preUminary  examination 
fee  as  set  forth  in  §  1.482  has  been  paid 
to  the  Office,  but  an  international  search 
fee  as  set  forth  in  §  1.445(a)(2)  has  been 
paid  on  the  international  appUcation  to 
the  Office  as  an  International  Searching 
Authority;  (3)  $1040  ($520  for  a  small 
entity)  where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 
§  1.445(a)(2)  has  been  paid  on  the 
international  appUcation  to  the  Office; 
(4)  $120  ($60  for  a  small  entity)  where 
the  international  preUminary 
examination  fee  as  set  forth  in  §  1.482 
has  been  paid  to  the  Office  and  the 
international  preliminary  examination 
report  states  that  the  criteria  of  novelty, 
inventive  step  (non-obviousness),  and 
industrial  applicabiUty,  as  defined  in 
PCT  Article  33(1)  to  (4)  have  been 
satisfied  for  all  the  claims  presented  in 
the  appUcation  entering  the  national 
stage  (see  §  1.496(b));  and  (5)  $910  ($455 
for  a  small  entity)  where  a  search  report 
on  the  international  appUcation  has 
been  prepared  by  the  European  Patent 
Office  or  the  Japanese  Patent  Office. 

Section  1.494  (c)  and  (g),  as  proposed, 
would  provide  that  the  appUcant  vtdll  be 
given  a  time  period  withUi  which  to  file 
an  abstract  and  claims  on  a  separate 
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sheet,  or  substitute  specification  in 
compliance  §  1.125  with  papers  typed 
on  but  one  side  of  the  paper  or  new 
sheets  of  drawings,  each  of  the 
substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaUty,  and  in  a  proper  size  and 
format  for  electronic  reproduction  in 
instances  in  which  the  appUcation 
papers  did  not  comply  with  §§  1.52  (a) 
and  (b),  as  proposed,  or  the  dravsrings 
were  of  sudi  poor  quaUty  as  to  preclude 
their  digital  image  scanning  into  the 
electronic  data  base.  Section  1.494(c),  as 
proposed,  would  further  provide  that 
extensions  of  time  pursuant  to  §  1.136(a) 
would  not  be  available  for  filing  an 
EngUsh  translation,  oath  or  declaration, 
abstract  and  claims  on  a  separate  sheet, 
and  a  sulistitute  specification  with 
papers  typed  on  but  one  side  of  the 
paper  and  sheets  of  drawings,  each  of 
sufficient  clarity,  contrast,  and  quaUty 
and  in  the  proper  size  and  format  for 
electronic  reproduction. 

Secticm  1.495  (c)  and  (h),  as  proposed, 
would  provide  that  the  appUcant  wiU  be 
given  a  time  period  within  which  to  file 
an  abstract  and  claims  on  a  separate 
sheet,  or  substitute  specification  in 
compUance  §  1.125  with  papers  typed 
on  but  one  side  of  the  paper  or  new 
sheets  of  drawings,  each  of  the 
substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaiity,  and  in  a  proper  size  and 
format  for  electronic  reproduction  in 
instances  in  which  the  appUcation 
papers  did  not  comply  with  §§  1.52  (a) 
and  (b),  as  proposed,  or  the  drawings 
were  of  Buch.  poor  quaUty  as  to  preclude 
their  digital  image  scanning  into  the 
electronic  data  base.  Section  1.495(c),  as 
proposed,  would  further  provide  that 
extensions  of  time  piursuant  to  §  1.136(a) 
would  not  be  available  for  filing  an 
English  translation,  oath  or  declaration, 
abstract  and  claims  on  a  separate  sheet, 
and  a  substitute  specification  with 
papers  typed  on  but  one  side  of  the 
paper  and  sheets  of  drawings,  each  of 
sufficient  clarity,  contrast,  and  quaUty 
and  in  the  proper  size  and  format  for 
electronic  reproduction. 

The  proposed  rules  to  implement  18- 
month  pubUcation  provide  that 
extensions  of  time  piu^uant  to  §  1.136(a) 
are  not  available  for  submissions  which 
will  affect  the  pubUcation  of  the 
appUcation.  Section  1.53(d)(1),  as 
proposed,  does  not  exclude  extensions 
of  time  pursuant  to  §  1.136(a)  for  the 
filing  of  an  oath  or  declaration  as  the 
absence  of  an  oath  or  declaration  for  an 
appUcation  filed  under  35  U.S.C.  111(a) 
does  not  affect  the  pubUcation  of  the 
•appUcation.  Section  1.306(a),  as 
proposed,  does  not  provide  for  the 
pubUcation  of  a  national  appUcation  for 


patent  which  resulted  from  an 
international  application  until  after 
compUance  with  35  U.S.C  371,  and  an 
international  appUcation  is  not  in 
compliance  with  35  U.S.C.  371  imtil  an 
oath  or  declaration  is  filed.  See  35 
U.S.C.  371(c)(4).  Therefore,  the  absence 
of  an  oath  or  declaration  will  affect  the 
publication  of  an  application  under  35 
U.S.C.  371.  Accordingly,  §§  1.494(c)  and 
1.495(c),  unlike  §  1.53(d)(1).  provide 
that  the  period  for  filing  the  oath  or 
declaration  cannot  be  extended 
pursuant  to  §  1.136(a)  to  consistently 
provide  that  extensions  of  time  pursuant 
to  §  1.136(a)  are  not  available  for 
submissions  which  wiU  affect  the 
pubUcation  of  the  appUcation. 

Section  1.497(a),  as  proposed,  would 
be  amended  to  provide  that  an  appUcant 
in  an  international  appUcation  must  file 
an  oath  or  declaration  that:  (1)  is 
execiited  in  accordance  with  either 
§§  1.66  or  1.68,  (2)  identifies  the 
specification  to  which  it  is  directed,  (3) 
identifies  each  inventor  and  the  coimtry 
of  citizenship  of  each  inventCH',  and  (4) 
states  that  the  person  making  the  oath 
or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventon  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought,  rather  than  an 
oath  or  declaration  in  accordance  with 
§  1.63,  to  enter  the  national  stage 
pursuant  to  §§  1.494  or  1.495.  Currently, 
the  failiue  to  file  an  oath  or  declaration 
in  strict  compUance  with  §  1.63  results 
in  non-compUance  with  §  1.497.  and 
thus  35  U.S.C.  371.  which  in  turn  delays 
the  entry  of  the  international 
appUcation  into  the  national  stage.  To 
expedite  the  entry  of  international 
appUcations  into  the  national  stage. 
§  1.497(a).  as  proposed,  would  require 
only  an  oath  or  declaration  that  is 
properly  executed,  identifies  the 
specification  to  which  it  is  directed, 
and.  as  required  by  35  U.S.C.  115, 
identifies  each  inventor  and  the  country 
of  citizenship  of  each  inventor  and 
states  that  the  person  making  the  oath 
or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought. 

Section  1.497(b),  as  proposed,  would 
be  subdivided  into  paragraphs  (b)(1)  and 
(b)(2).  Section  1.497(b)(1),  as  proposed, 
would  provide  that  the  oath  or 
declaration  must  be  made  by  all  of  the 
actual  inventors  except  as  provided  for 
in  §§  1.42, 1.43  or  1.47.  Section 
1.497(b)(2),  as  proposed,  would  change 
"[i]f  the  international  application  was 
made  as  provided  in  §§  1.422, 1.423  or 
1.425,  the  appUcant  shall  state  his  or  her 
relationship  to  the  inventor  and,  upon 


information  and  beUef,  the  facts  which 
the  inventor  is  required  by  §  1.63  to 
state"  to  "[i]f  the  person  making  the 
oath  or  declaration  is  not  the  inventor 
(§§  1.42, 1.43  or  1.47),  the  oath  or 
declaration  shall  state  the  relationship 
of  the  person  to  the  inventor  and,  upon 
information  and  beUef,  the  facts  which 
the  inventor  is  required  to  state"  such 
that  §  1.497(b),  as  proposed,  would  be 
paraUelto§1.64. 

Section  1.497(c),  as  proposed,  would 
be  added  to  provide  that  the  oath  or 
declaration  must  comply  with  the 
requirements  of  §  1.63.  Section  1.497(c), 
as  proposed,  would  further  provide  that 
in  instances  in  which  the  oath  or 
declaration  does  not  comply  with  §  1.63, 
but  meets  the  requirements  of  §  1.497  (a) 
and  (b),  as  proposed,  the  oath  or 
declaration  will  be  accepted  as 
complying  with  35  U.S.C.  371(c)(4)  and 
§§  1.494(c)  or  1.495(c),  thus  permitting 
the  appUcation  to  enter  the  national 
stage  and  the  assignment  of  dates  imder 
35  U.S.C.  102(e)  and  371(c).  A 
supplemental  oath  or  declaration  in 
compUance  with  §  1.63,  however,  will 
be  required  in  accordance  with  §  1.67. 

Section  1.701(a),  as  proposed,  would 
add  "an  unusual  administrative  delay 
by  the  Office"  to  the  bases  for  extension 
of  patent  term  due  to  prosecution  delay. 
H.R.  1733  provides  that  the 
Commissioner-shall  prescribe 
regulations  to>govem  the  particular 
circumstances  deemed  to  be  an  unusual 
administrative  delay.  Section 
1.701(a)(4)(i),  as  proposed,  would  set 
forth  the  failure  to  act  on  a  reply  under 
§  1.111  or  appeal  brief  under  §  1.192 
within  six  months  of  the  date  it  was 
£led;  the  failure  to  act  on  an  appUcation 
within  six  months  of  the  date  of  a 
decision  under  §  1.196  by  the  Board  of 
Patent  Appeals  and  Interferences  where 
claims  stand  allowed  in  an  appUcation 
or  the  nature  of  the  decision  requires 
further  action  by  the  examiner;  and  the 
failure  to  issue  a  patent  within  six 
months  of  the  date  that  the  issue  fee  was 
paid  and  aU  outstanding  requirements 
were  satisfied  as  circumstances 
constituting  a  prima  facie  unusual 
administrative  delay.  In  an  appUcation 
entitied  to  an  extension  under 
§  1.701(a)(3),  however,  any  unusual 
administrative  delay  during  the 
appeUate  proceeding  would  be 
disregarded  under  §  1.701(a)(4)  in 
accordance  with  the  "not  overlapping" 
provision  in  §  1.701(b).  Requests  for 
patent  term  extension  based  upon 
circumstances  not  specifically  set  forth 
in  §  1.701(a)(4)(i)  as  a  prima  facie 
unusual  administrative  delay  must  be 
specifically  requested  by  petition  and 
would  be  considered  on  a  case-by-case 
basis.  Section  1.701(a),  as  proposed. 
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would  further  add  "subject  to  the 
provisions  of  this  section"  and  delete 
the  phrase  "if  the  patent  is  not  subject 
to  a  terminal  disclaimer  due  to  the 
issuance  of  another  patent  claiming 
subject  matter  that  is  not  ptatentably 
distinct  from  that  under  appellate 
review"  from  paragraph  (a)(3). 

Section  1.701(b),  as  proposed,  would 
add  paragraph  (c)(4)  to  those  paragraphs 
siunmed  in  calculating  the  period  of 
extension,  and  change  the  maximum 
extension  from  five  years  to  ten  years  in 
accordance  with  H.R.  1733. 

Section  1.701(c).  as  proposed,  would 
provide  that  the  period  of  delay  is  the 
sum  of  the  number  of  days,  if  any,  in  the 
period  of  unusual  delay  by  the  Office. 
That  is,  the  ordinary  delay  in  processing 
and  examining  an  application  would 
not  be  included  under  §  1.701(c),  as 
proposed,  in  determining  the  extension 
under  §  1.701(b).  For  example.  (1)  where 
there  was  a  failure  to  act  on  a  reply 
under  §  1.111  Mrithin  six  months  of  the 
date  it  was  filed,  the  period  of  delay  is 
the  number  of  days  in  excess  of  six 
months,  if  any,  in  the  period  beginning 
on  the  date  a  reply  under  §  1.111  was 
filed  and  ending  on  the  mailing  date  of 
an  action  in  response  thereto,  (2)  where 
there  was  a  failure  to  act  on  an  appeal 
brief  under  §  1.192  within  six  months  of 
the  date  it  was  filed,  and  the  apphcation 
is  not  entitled  to  an  extension  under 
$  1.701(a)(3),  the  period  of  delay  is  the 
number  of  days  in  excess  of  six  months, 
if  any.  in  the  period  beginning  on  the 
date  an  appeal  brief  under  §  1.192  was 
filed  and  ending  on  the  mailing  date  of 
either  a  notification  under  §  1.192(d)  or 
examiner's  answer  under  §  1.193,  and 
(3)  where  there  was  a  failure  to  issue  a 
patent  within  six  months  of  the  date 
that  the  issue  fee  was  paid  and  all 
outstanding  requirements  were  satisfied, 
§  1.701(a)(3),  the  period  of  delay  is  the 
ntunber  of  days  in  excess  of  six  months, 
if  any,  in  the  period  beginning  on  the 
date  the  issue  fee  was  paid  or  all 
outstanding  requirements  were  satisfied, 
whichever  is  later,  and  the  date  the 
patent  was  issued. 

Section  1.701(d),  as  proposed,  would 
change  "(tjhe  period  of  delay  set  forth 
in  paragraph  (c)(3)"  to  "[tjhe  period  set 
forth  in  paragraph  (c),"  as  the  limitation 
on  patent  term  extension  in  H.R.  1733 
based  upon  an  applicant's  failiue  to 
engage  in  reasonable  efforts  to  conclude 
processing  or  examination  of  the 
application  is  not  limited  to  extension 
under  35  U.S.C.  154(b)(2).  i.e.,  delays 
during  appellate  proceedings.  Section 
1.701(d),  as  proposed,  would  further 
delete  "any  time  diuing  the  period  of 
appellate  review  that  occurred  before 
three  years  from  the  filing  date  of  the 
first  national  application  for  a  patent 


presented  for  examination."  Public  Law 
103-465  provides  that  extensions  under 
35  U.S.C.  154(b)(2)  shall  be  reduced  by 
any  time  during  the  period  of  appellate 
review  that  occurred  before  three  years 
from  the  filing  date  of  the  first  national 
application  for  patent  presented  for 
examination,  where  H.R.  1733  provides 
only  that  no  patent  shall  be  extended 
under  35  U.S.C.  154(b)  that  has  issued 
before  the  expiration  of  three  years  after 
the  filing  date  of  the  application  or  entry 
of  the  application  into  the  national  stage 
under  35  U.S.C.  371,  whichever  is  later, 
not  taking  into  account  any  claim  to  the 
benefit  of  the  filing  date  of  any 
application  under  35  U.S.C.  120. 121,  or 
365(c). 

Section  1.701(d).  as  proposed,  woxild 
further  change  "any  time  during  the 
period  of  appellate  review,  as 
determined  by  the  Conunissioner, 
during  which  the  applicant  for  patent 
did  not  act  with  due  diligence"  and 
'*[i]n  determining  the  due  diUgence  of 
an  applicant,  the  Commissioner  may 
examine  the  facts  and  circiunstances  of 
the  applicant's  actions  during  the  period 
of  appellate  review  to  determine 
whether  the  applicant  exhibited  that 
degree  of  timeliness  as  may  reasonably 
be  expected  from,  and  which  is 
ordinarily  exercised  by.  a  person  diuing 
a  period  of  appellate  review"  to  "any 
time  diuing  the  processing  or 
examination  of  the  application,  as 
determined  by  the  Commissioner, 
during  which  the  applicant  for  patent 
failed  to  engage  in  reasonable  efforts  to 
conclude  processing  or  examination  of 
the  application,"  "(ijn  determining 
whether  an  applicant  failed  to  engage  in 
reasonable  efforts  to  conclude 
processing  or  examination  of  the 
apphcation,  the  Commissioner  may 
examine  the  facts  and  circumstances  of 
the  applicant's  actions  during  the  entire 
prosecution  of  the  application  to 
determine  whether  the  appUcant 
exhibited  that  degree  of  timeliness  as 
may  reasonably  be  expected  bom,  and 
which  is  ordinarily  exercised  by,  an 
applicant  for  patent  seeking  to  conclude 
the  processing  or  examination  of  the 
application,"  and  "[cjircumstances 
constituting  a  failure  to  engage  in 
reasonable  efforts  to  conclude 
processing  or  examination  of  the 
application  include:  (1)  requesting 
suspension  of  action  under  §  1.103,  and 
(2)  abandonment  of  the  application." 

H.R  1733  provides  that  the  period  of 
extension  under  35  U.S.C.  154(b)  shall 
be  reduced  by  a  period  equal  to  the  time 
during  the  processing  or  examination  of 
the  application  leading  to  the  patent  in 
which  the  applicant  failed  to  engage  in 
reasonable  efforts  to  conclude 
processing  or  examination  of  the 


apphcation  and  that  the  Commissioner 
shall  prescribe  regulations  establishing 
the  circumstances  that  constitute  a 
failure  of  an  applicant  to  engage  in 
reasonable  efforts  to  conclude 
processing  or  examination  of  an 
apphcation.  Section  §  1.701(d) 
specifically  sets  forth  requesting 
suspension  of  action  under  §  1.103  and 
abandonment  of  the  application  as 
examples  of  prima  facie  failures  to 
engage  in  reasonable  efforts  to  conclude 
processing  or  examination  of  the 
apphcation.  In  determining  whether  an 
apphcant  engaged  in  reasonable  efforts 
to  conclude  processing  or  examination 
of  the  apphcation,  however,  the  facts 
and  circumstances  of  apphcant's  actions 
during  the  entire  prosecution  of  the 
application  will  be  considered  on  a 
case-by-case  basis  to  determine  whether 
the  apphcant  exhibited  that  degree  of 
timeliness  as  may  reasonably  be 
expected  from,  and  which  is  ordinarily 
exercised  by,  an  applicant  for  patent 
seeking  to  conclude  the  processing  or 
examination  of  the  apphcation.  As  such, 
it  is  not  possible  to  Ust  aU  of  the  specific 
circumstances  in  §  1.701(d).  "Hiat  is, 
circumstances  other  than  the  examples 
specifically  set  forth  §  1.701(d)  may,  on 
a  case-by-case  basis,  be  considered  the 
failure  to  engage  in  reasonable  efforts  to 
conclude  the  processing  or  examination 
of  the  application. 

A  new  §  1.701(e),  as  proposed,  would 
provide  that  no  patent  shall  be  extended 
under  this  section:  (1)  beyond  the 
expiration  date  specified  in  a  terminal 
disclaimer  in  a  patent  whose  term  has 
been  disclaimed  in  such  terminal 
disclaimer,  or  (2)  an  instance  in  which 
the  patent  issued  before  the  expiration 
of  three  years  after  the  filing  date  of  the 
application  or  entry  of  the  apphcation 
into  the  national  stage  under  35  U.S.C. 
371,  whichever  is  later,  not  taking  into 
account  any  claim  to  the  benefit  of  the 
filing  date  of  any  apphcation  under  35 
U.S.C.  120, 121.  or  365(c).  H.R  1733 
provides  these  limitations  on  extensions 
under  35  U.S.C.  154(b). 

A  new  §  1.701(f).  as  proposed,  would 
provide  that  any  extension  of  patent 
term  under  §  1.701(a)(4)  on  the  basis  of 
an  administrative  delay  other  than  one 
specifically  set  forth  in 
§§  1.701(a)(4)(i)(A)-(C)  must  be 
requested  by  petition.  Due  to  the 
necessity  for  individuahzed 
determinations  of  patent  term 
extensions  based  upon  prosecution 
delay  due  to  an  unusual  administrative 
delay  by  the  Office  not  specifically 
provided  for,  such  extensions  of  patent 
term  under  §  1.701(a)(4)  must  be 
specifically  requested  by  petition  in  a     ' 
timely  manner.  Section  1.701(f),  as 
proposed,  would  specifically  provide 


that  any  petition  for  patent  term 
extension  based  upon  §  1.701(a)(4)  for 
an  unusual  administrative  delay  by  the 
Office  other  than  one  specifically  set 
forth  in  §§  1.701(a)(4)(i)(A)-(C)  cannot 
be  filed  prior  to  the  mailing  of  a  notice 
of  allowance  under  §  1.311  and  must  be 
accompanied  by  a  statement  of  the  {acts 
involved,  the  administrative  delay  by 
the  Office  to  be  reviewed,  the  period  of 
extension  requested,  and  the  fee  set 
forth  in  §  1.1 7(i).  The  petition  may 
include  a  reqiiest  that  the  petition  fee  be 
refunded  if  an  extension  of  the  patent 
term  under  §  1.701(a)(4)  is  granted. 

Section  1.808(a),  as  proposed,  would 
provide  that  upon  the  pubUshing  of  the 
apphcation,  all  restrictions  imposed  by 
the  depositor  on  the  availability  to  the 
pubMc  of  the  deposited  material  will  be 
irrevocably  removed,  subject  to 
provisions  of  §  1 .808(b). 

Section  3.31.  as  proposed,  would 
provide  that  the  assignment  cover  sheet 
may,  but  need  not.  include  an 
indication  that  the  assignment 
information  is  to  be  printed  on  the 
Patent  Apphcation  Notice.  Section  3.31, 
as  proposed,  would  further  provide  that, 
due  to  constraints  in  the  pubhcation 
process,  any  such  indication  not 
submitted  within  two  months  of  filing 
or  fourteen  months  from  the  earhest 
filing  date  for  which  a  benefit  is 
claimed,  whichever  is  later,  may  result 
in  the  assignment  information  not  being 
printed  on  the  Patent  Apphcation 
Notice. 

Section  5.1,  as  proposed,  would 
include  a  new  paragraph  (c)  which 
would  provide  defense  agencies 
adequate  time  to  complete  national 
security  review  under  35  U.S.C.  181 
before  an  application  would  be  released 
for  publication  under  §  1.306. 
Specifically,  the  period  for  completion 
of  a  defense  agency  review  would  be  six 
(6)  months  from  the  actual  U.S.  filing 
date  for  applications  filed  under  35 
U.S.C.  111(a)  or  three  (3)  months  from 
the  date  the  apphcation  was  made 
available  to  the  defense  agency  for 
review,  whichever  is  later. 

Section  5.1,  as  proposed,  would 
further  include  a  new  paragraph  (d) 
which  would  set  forth  the  current 
practice  that  apphcations  on  inventions 
not  made  in  the  United  States  and  on 
inventions  in  which  the  Federal 
Government  has  a  known  property 
interest  are  not  made  available  to 
defense  agencies  under  §  5.2(b). 

A  new  §  5.9,  as  proposed,  would  set 
forth  the  procedures  for  the  treatment  of 
national  security  classified  applications. 
The  procedures  set  forth  in  this  section, 
except  for  those  pertaining  to  the 
pubhcation  of  apphcations  pursuant  to 
§  1.306,  are  the  current  procedures  for 


the  treatment  of  national  security 
classified  apphcations.  It  is,  however, 
considered  appropriate  to  implement 
these  procedures  through  the 
rulemaking  process. 

35  U.S.C.  181  authorizes  the 
withholding  of  the  grant  of  a  patent  on 
an  apphcation  that  has  been  placed 
under  a  secrecy  order;  however,  title  35. 
United  States  Code,  does  not 
specifically  authorize  the  withholding 
of  the  grant  of  a  patent  on  an  apphcation 
that  is  national  security  classified,  but 
not  placed  under  a  secrecy  order. 
Nevertheless,  the  Office  is  prohibited  by 
Executive  Order  and  statute  from 
disclosing  a  national  security  classified 
apphcation.  Therefore,  procedures  for 
obtaining  a  secrecy  order  pursuant  to  35 
U.S.C  181  on  a  national  security 
classified  apphcation,  or  the 
declassification  of  such  apphcation,  are 
necessary. 

Section  5.9(a),  as  proposed,  would 
provide  that  patent  apphcations  and 
papers  that  are  national  security 
classified  and  contain  authorized 
national  security  markings  of 
"Confidential,"  "Secret"  or  "Top 
Secret"  are  accepted  by  the  Office,  that 
national  security  classified  documents 
mailed  to  the  Office  must  be  addressed 
in  comphance  with  §  5.33.  and  thdt 
national  security  classified  documents 
may  be  hand-carried  to  Licensing  and 
Review. 

Section  5.9(b),  as  proposed.  Would 
provide  that  a  national  security 
classified  patent  application  will  not  be 
pubhshed  pursuant  to  §  1.306  or 
allowed  pursuant  to  §  1.311  of  this 
chapter  until  the  apphcation  is 
declassified. 

Section  5.9(c),  as  proposed,  would 
clarify  that,  in  a  national  security 
classffied  apphcation,  it  is  the 
apphcant's  responsibihty  to  either 
obtain  a  secrecy  order  pursuant  to  §  5.2. 
or  have  the  application  declassified  by 
the  relevant  department  or  agency. 
Section  5.9(c),  as  proposed,  would 
further  provide  that  in  a  national 
security  classified  patent  apphcation 
filed  without  a  notification  pursuant  to 
§  5.2(a),  i.e.,  a  recommendation  for 
imposition  of  a  secrecy  order  from  the 
relevant  department  or  agency,  the 
Office  will  set  a  time  period  within 
which  the  apphcation  must  be 
declassified,  a  secrecy  order  must  be 
obtained,  or  evidence  of  a  good  faith 
effort  to  obtain  a  secrecy  from  the 
relevant  department  or  agency  must  be 
presented  in  order  to  prevent 
abandonment  of  the  apphcation. 

Section  5.9(d),  as  proposed,  would 
provide  for  instances  in  which,  after  an 
effort  to  obtain  a  secrecy  order,  the 
national  security  classified  application 


has  not  been  declassified  and  a  secrecy 
order  has  not  been  obtained.  Section 
5.9(d),  as  proposed,  would  specifically 
provide  that  in  each  instance  in  which 
the  national  security  classified 
apphcation  has  not  been  declassified 
and  a  secrecy  order  has  not  been 
obtained,  but  the  apphcant  has 
presfflited  evidence  of  a  good  faith  effort 
to  obtain  a  secrecy  order,  the  Office  will 
again  set  a  time  period  within  which  the 
apphcation  must  be  declassified,  a 
secrecy  otder  pursuant  to  §  5.2  must  be 
obtained,  or  evidence  of  a  good  faith 
effort  to  again  olitain  a  secrecy  order 
pursuant  to  §  5.2  from  the  relevant 
department  or  agency  must  be  presented 
in  order  to  prevent  abandonment  of  the 
application.  This  process  will  reiterate 
until  the  apphcation  becomes 
abandoned,  e.g.,  through  a  lack  of  a 
good  faith  effort  to  obtain  a  secrecy 
order  or  failure  to  prosecute  under  35 
U.S.C.  133,  the  application  is 
declassified,  or  a  secrecy  order  is 
obtained. 

Other  Considerations 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C  601 
et  seq.),  Executive  Ord^  12612,  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.  It  has  been 
determined  that  this  rulemaking  is 
significant  for  the  purposes  of  Executive 
Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Coimsel  for  Advocacy, 
Small  Business  Administration,  that 
these  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)).  The  principal  impact  of  these 
proposed  changes  is  to  require  that 
apphcation  papers  be  filed  in  a  format 
which  permits  their  digital  image  and 
OCR  scanning  into  an  electronic  data 
base,  and  that  claims  for  the  benefit  of 
the  filing  date  of  prior  foreign  and 
domestic  applications  be  submitted 
promptly  to  permit  publication  of  the 
apphcation  at  18  months  from  the 
earliest  filing  date  for  which  a  benefit  is 
sought. 

The  Office  has  also  determined  that 
this  notice  has  no  Federahsm 
imphcations  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  proposed  rule  changes  contain 
a  collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq.  The 
initial  patent  apphcation  filing  is 
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currently  approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  0651-0032.  Public  reporting  burden 
for  the  collection  of  information  for 
filing  the  initial  patent  application  is 
estimated  to  average  11  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  Fee  Transmittal  form.  Utility 
Patent  Application  Transmittal  form. 
Design  Patent  Application  Transmittal 
form.  Plant  Patent  Application 
Transmittal  form.  Plant  Color  Coding 
Sheet,  Declaration  fonn,  and  Plant 
Patent  Application  Declaration  form 
will  reduce  the  burden  and  uncertainty 
associated  with  the  submission  of  an 
application  and  related  information,  and 
enhance  the  Office's  abihty  to  use 
standardized  automation  routines 
(optical  character  recognition,  etc.]  to 
record  and  process  information 
concerning  applications.  Public 
reporting  burden  for  these  collections  of 
iniormation  is  estimated  to  average:  (1) 
12  minutes  per  response  for  the  Fee 
Transmittal  form,  (2)  12  minutes  per 
response  for  the  Utility  Patent 
Application  Transmittal  form,  (3)  12 
minutes  per  response  for  the  Design 
Patent  Application  Transmittal  form,  (4) 
12  minutes  per  response  for  the  Plant 
Patent  Application  Transmittal  form,  (5) 
12  minutes  per  response  for  the  Plant 
Color  Coding  Sheet,  (6)  24  minutes  per 
response  for  the  Declaration  form,  and 
(7)  24  minutes  per  response  for  the  Plant 
Patent  AppUcation  Declaration.  These 
estimates  include  the  time  for  reviewing 
Instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information. 

The  assignment  cover  sheet  is 
currently  approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  0651-0027.  Public  reporting  burden 
for  the  collection  of  information  on  the 
assignment  cover  sheet  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  Assistance  Quahty  and 
Enhancement  Division,  Patent  and 
Trademark  Office,  Washington,  D.C. 
20231,  and  to  the  Office  of  hifonnation 
and  Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
DC  20503  (ATTN:  Paperwork  Reduction 
Act  Projects  0651-0027  and  0651-0032). 
The  Fee  Transmittal  form.  Utility  Patent 
Application  Transmittal  form.  Design 
Patent  Application  Transmittal  form. 
Plant  Patent  Application  Transmittal 
form.  Plant  Color  Coding  Sheet. 
Declaration  form,  and  Plant  Patent 
Application  Declaration  form  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  clearance  imder  the 
Paperwork  Reduction  Act  See  60  FR 
35174  (July  6, 1995).  Written  comments 
and  recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  10236,  New  Executive  Office 
Building,  Washington,  D.C.  20230. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Conmiissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  the  Patent 
and  Trademark  Office  proposes  to 
amend  Tide  37,  Chapter  I,  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

Listof  Subfects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  Businesses. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements. 

37  CFR  Part  5 

Classified  information,  foreign 
relations,  inventions  and  patents. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  parts  1,  3  and  5  are 
proposed  to  be  amended  as  follows, 
with  removals  indicated  by  brackets  ([)) 
and  additions  by  arrows  (x): 

PART  1— RULES  OF  PRACTICE  IN 
PATErfT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
aoted. 

2.  Section  1.4  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

$  1 .4    Nature  of  correspondence  and 
signature  requirements. 

(a)  Correspondence  with  the  Patent 
and  Trademark  Office  comprises: 

(1)  Correspondence  relating  to 
services  and  facilities  of  the  Office,  such 


as  general  inquiries,  requests  for 
pubUcations  supplied  by  the  Office, 
orders  for  printed  copies  of  patents  >. 
patent  application  notices,  technical 
contents  publications<  or  trademark 
registrations,  orders  for  copies  of 
records,  transmission  of  assignments  for 
recording,  and  the  like;  and 
•        •        •        •        * 

3.  Section  1.5  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§1.5   Identification  of  application,  patent  or 
registration. 

(a)  No  correspondence  relating  to  an 
appUcation  should  be  filed  prior  to 
when  notification  of  the  application 
number  is  received  from  the  Patent  and 
Trademark  Office.  When  a  letter 
directed  to  the  Patent  and  Trademark 
Office  concerns  a  previously  filed 
application  for  a  patent,  >including  a 
published  apphcation,<  it  must  identify 
on  the  top  page  in  a  conspicuous 
location,  the  application  niunber 
(consisting  of  the  series  code  and  the 
serial  nimiber;  e.g.,  07/123,456),  or  the 
serial  nimiber  and  filing  date  assigned  to 
that  application  by  the  Patent  and 
Trademark  Office,  or  the  international 
application  ntmiber  of  the  international 
application.  Any  correspondence  not 
containing  such  identification  will  be 
returned  to  the  sender  where  a  return 
address  is  available.  The  returned 
correspondence  will  be  accompanied 
with  a  cover  letter  which  vdll  indicate 
to  the  sender  that  if  the  returned 
correspondence  is  resubmitted  to  the 
Patent  and  Trademark  Office  within  two 
weeks  of  the  mail  date  on  the  coyer 
letter,  the  original  date  of  receipt  of  the 
correspondence  will  be  considered  by 
the  Patent  and  Trademark  Office  as  the 
date  of  receipt  of  the  correspondence. 
Applicants  may  use  either  the 
Certificate  of  Mailing  or  Transmission 
procedure  under  §  1.8  or  the  Express 
Mail  procedture  under  §  1.10  for 
resubmissions  of  returned 
correspondence  if  they  desire  to  have 
the  benefit  of  the  date  of  deposit  in  the 
United  States  Postal  Service.  If  the 
returned  correspondence  is  not 
resubmitted  within  the  two-week 
period,  the  date  of  receipt  of  the 
resubmission  will  be  considered  to  be 
the  date  of  receipt  of  the 
correspondence.  The  two-week  period 
to  resubmit  the  returned 
correspondence  will  not  be  extended.  If 
for  some  reason,  returned 
correspondence  is  resubmitted  with 
proper  identification  later  than  two 
weeks  after  the  return  mailing  by  the 
Patent  and  Trademark  Office,  the 
resubmitted  correspondence  will  be 


accepted  but  given  its  date  of  receipt  In 
addition  to  the  application  niunber,  all 
lettOTs  directed  to  the  Patent  and 
Trademark  Office  concerning 
apphcations  for  patents  should  also 
state  "PATENT  APPUCATION,"  the 
name  of  the  appUcant,  the  title  of  the 
invention,  the  date  of  filing  the  same, 
and,  if  known,  the  group  art  imit  or 
other  unit  within  the  Patent  and 
Trademark  Office  responsible  for 
considering  the  letter  and  the  name  of 
the  examiner  or  other  person  to  which 
it  has  been  assigned. 

•  •        •        *        • 

>(f)  When  a  paper  concerns  a 
provisional  application,  it  should 
identify  the  application  as  such  and 
include  the  appUcation  number. 

(g)  A  paper  relating  to  a  patent 
appUcation  notice  should  identify  it  as 
such  and  include  the  patent  appUcation 
notice  number.  < 

4.  Section  1.9  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  and  ad(Ung  a  paragraph  (h)  to  read 
as  follows: 

S1.9    Definitions. 

(a)(1)  A  national  appUcation  as  used 
in  this  chapter  means  a  U.S.  nation^ 
application  for  patent  which  was  either 
filed  in  the  Office  under  35  U.S.C.  111. 
or  which  entered  the  national  stage  from 
an  international  appUcation  after 
compUance  with  35  U.S.C.  371. 

(2)  A  provisional  application  as  used 
in  this  diapter  means  a  U.S.  national 
appUcation  for  patent  filed  in  the  Office 
under  35  U.S.C.  111(b). 

(3)  A  nonprovisional  application  as 
used  in  this  chapter  means  a  U.S. 
national  appUcation  for  patent  which 
was  either  filed  in  the  Office  under  35 
U.S.C.  111(a),  or  which  entered  the 
national  stage  from  an  international 
appUcation  after  compUance  with  35 
U.S.C.  371. 

>(4)<[(b)]  An  international  appUcation 
as  used  in  this  chapter  means  an 
intonational  appUcation  for  patent  filed 
under  the  Patent  Cooperation  Treaty 
prior  to  entering  national  processing  at 
the  Designated  Office  stage. 

>(b)  A  pubUshed  application  as  used 
in  this  chapter  means  an  appUcation  for 
patent  which  has  been  pubUshed 
pursuant  to  35  U.S.C.  122(b).< 

•  •        *        •        * 

>(h)  National  seciirify  classified  as 
used  in  this  chapter  means  specifically 
authorized  imder  criteria  estabUshed  by 
Act  of  Congress  or  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  p'oUcy  and  in  fact 
properly  classified  pursuant  to  Act  of 
Congress  or  Executive  order.< 


5.  Section  1.11  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  foUows: 

§1.11    Files  open  to  the  public 

(a)  [After  a  patent  has  been  issued  or 
a  statutory  invention  registration  has 
been  published,  the]  >The< 
specification,  drawings,  and  aU  papers 
relating  to  the  case  in  the  file  of  >an 
abandoned  pubUshed  application,  a< 
(the!  patent  >,<  or  >a<  statutory 
invention  registration  are  open  to 
inspection  by  the  pubUc  >.<  [,  and 
copies  may  be  obtained  upon  paying  the 
fee  therefor.)  >A  copy  of  the 
specification,  drawings,  and  aU  papers 
relating  to  the  case  in  the  file  of  a 
pubUshed  appUcation,  a  patent,  or 
statutory  invention  registration  may  be 
obtained  upon  the  payment  of  the  fee 
set  forth  in  §  1.19(b)(2).<  See  §  2.27  for 
trademark  files. 

*        •        *        •        • 

6.  Section  1.12  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-(c) 
to  read  as  foUowsr 

§1.12    Assignment  records  open  to  public 
inspection. 

(a)(1)  Separate  assignment  records  are 
maintained  in  the  Patent  and  Trademark 
Office  for  patents  and  trademarks.  The 
assignment  records,  relating  to  original 
or  reissue  patents,  including  digests  and 
indexes,  for  assignments  recorded  on  or 
after  May  1, 1957,  >pubUshed 
appUcations,<  and  assignment  records 
relating  to  pending  or  abandoned 
trademark  appUcations  and  to 
trademark  registrations,  for  assignments 
recorded  on  or  after  January  1, 1955,  are 
open  to  pubUc  inspection  at  the  Patent 
and  Trademark  Office,  and  copies  of 
those  assignment  records  may  be 
obtained  upon  request  and  payment  of 
the  fee  set  forth  in  §  1.19  and  §  2.6  of 
this  chapter. 

(2)  All  records  of  assigimients  of 
patents  recorded  before  May  1, 1957, 
and  all  records  of  trademark 
assignments  recorded  before  January  1, 
1955,  are  maintained  by  the  National 
Archives  and  Records  Administration 
(NARA).  The  records  are  open  to  pubUc 
inspection.  Certified  and  uncertified 
copies  of  those  assignment  records  are 
provided  by  NARA  upon  request  and 
payment  of  the  fees  required  by  NARA. 

(b)  Assignment  records,  digests,  and 
indexes  relating  to  any  pending  or 
abandoned  appUcation  >which  has  not 
lieen  pubUshed  pursuant  to  35  U.S.C. 
122(b)<  are  not  available  to  the  pubUc. 
Copies  of  any  such  assignment  records 
and  information  with  respect  thereto 
shaU  be  obtainable  oidy  upon  written 
authority  of  the  appUcant  or  appUcant's 
assignee  or  attorney  or  agent  or  upon  a 


showing  that  the  person  seeking  such 
information  is  a  bona  fide  prospective  or 
actual  purchaser,  mortgagee,  or  Ucensee 
of  such  appUcation,  unless  it  shall  be 
necessary  to  the  proper  conduct  of 
business  before  the  Office  or  as 
provided  by  these  rules. 

(c)  Any  request  by  a  member  of  the 
public  seeking  copies  of  any  assignment 
records  of  any  pending  or  abandoned 
patent  appUcation  preserved  in 
>confidence<  [secrecy)  under  §  1.14,  or 
any  information  with  respect  thereto, 
must: 

(1)  Be  in  the  form  of  a  petition 
accompanied  by  the  petition  fee  set 
forthin§1.17(i);or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  to 
the  particular  assignment  records  from 
the  appUcant  or  appUcant's  assignee  or 
attorney  or  agent  of  record. 
***** 

7.  Section  1.13  is  proposed  to  be 
revised  to  read  as  foUows: 

'  §  1.13    Copies  and  certified  copies. 

(a)  Non-certified  copies  of  patents  >, 
patent  appUcation  notices,  technical 
contents  publications,  file  wrapper  and 
contents  of  published  appUcations,< 
and  trademark  registrations  and  of  any 
records,  books,  papers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
pubUc,  v«dll  be  furnished  by  the  Patent 
and  Trademark  Office  to  any  person, 
and  copies  of  other  records  or  papera 
will  be  furnished  to  persons  entiUed 
thereto,  upon  payment  of  the  fee 
therefor. 

(b)  Certified  copies  of  the  patents  >, 
patent  appUcation  notices,  technical 
contents  pubUcations,  file  wrapper  and 
contents  of  published  applications,< 
and  trademark  registrations  and  of  any 
records,  books,  papers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
public  or  persons  entitled  thereto  will 
be  authenticated  by  the  seal  of  the 
Patent  and  Trademark  Office  and 
certified  by  the  Commissioner,  or  in  his 
name  attested  by  an  officer  of  the  Patent 
and  Trademark  Office  authorized  by  the 
Commissioner,  upon  payment  of  the  fee 
for  the  certified  copy. 

8.  Section  1.14  is  proposed  to  be 
amended  by  revising  the  section 
heading,  paragraphs  (a)-(b)  and  (e)  to 
read  as  follows: 

§1.14    Patent  applications  preserved  in 
>confidence<  [secrecy]. 

(a)  Except  as  provided  in  §  1.11(b)  >,< 
pending  patent  appUcations  >which 
have  not  been  pubUshed  purauant  to  35 
U.S.C.  122(b)<  are  preserved  in 
>confidence.<  [secrecy.]  No  information 
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will  be  given  by  the  Office  respecting 
the  filing  by  any  particular  person  of  an 
appUcation  for  a  patent,  the  pendency  of 
any  particular  case  before  it,  or  the 
subject  matter  of  any  particular 
application,  nor  will  access  be  given  to 
or  copies  furnished  of  any  pending 
application  or  papers  relating  thereto, 
without  written  authority  in  that 
particular  application  from  the 
applicant  or  his  assignee  or  attorney  or 
agent  of  record,  imless  the  appUcation 
has  been  identified  by  >application 
number  or<  serial  niunber  >and  filing 
date<  in  a  published  patent  document  >, 
a  U.S.  published  application,<  or  >a 
published  international  application  in 
which<  the  United  States  of  America 
has  been  indicated  as  a  Designated  State 
[in  a  published  international 
application],  in.  which  case  status 
information  such  as  whether  it  is 
pending,  abandoned,  or  patented  may 
be  supphed,  >or  imless  the  application 
claims  the  benefit  of  the  filing  date  of  an 
application  that  has  been  referred  to  in 
a  U.S.  published  appUcation  or  patent, 
or  identified  by  appUcation  number  or 
serial  number  and  filing  date  in  a 
pubUshed  patent  dociunent  or  a 
pubUshed  international  appUcation  in 
which  the  United  States  of  America  has 
been  indicated  as  a  Designated  State,  in 
which  case  the  appUcation  number, 
filing  date,  and  status  information  such 
as  whether  it  is  pending,  abandoned,  or 
patented  may  be  suppUed,<  or  unless  it 
shaU  be  necessary  to  the  proper  conduct 
of  business  before  the  Office  or  as 
provided  by  this  part.  Where  an 
appUcation  has  been  patented,  the 
patent  number  and  issue  date  may  also 
be  suppUed. 

(b)  [Except  as  provided  in  §  1.11(b), 
abandoned]  >Abandoned<  appUcations 
>which  have  not  been  pubUshed 
piusuant  to  35  U.S.C  122(b)<  are 
likewise  not  open  to  public  inspection, 
except  >as  provided  in  §  1.11(b)  and  as 
set  forth  below.<  [that  if]  >If<  an 
appUcation  referred  to  in  a  U.S. 
>pubUshed  appUcation  or<  patent. 
>appUcation  open  to  pubUc  inspection 
pursuant  to  this  section,  appUcation 
which  claims  the  benefit  of  the  filing 
date  of  an  appUcation  open  to  pubUc 
inspection  pursuant  to  this  section,<  or 
in  an  appUcation  in  which  the  appUcant 
has  filed  an  authorization  to  open  the 
complete  appUcation  to  the  pubUc,  is 
abandoned  and  is  available,  it  may  be 
inspected  or  copies  obtained  by  any 
'  person  on  written  request,  without 
notice  to  the  appUcant.  Complete 
appUcations  (§  1.51(a))  which  are 
abandoned  >and  have  not  been 
pubUshed  pursuant  to  35  U.S.C.  122(b)< 
may  be  destroyed  after  20  years  from 


their  filing  date,  except  those  to  which 
particular  attention  has  been  called  and 
which  have  been  marked  for 
preservation.  Abandoned  appUcations 
will  not  be  returned. 
•        •        •        •        • 

(e)  Any  request  by  a  member  of  the 
pubUc  seeking  access  to,  or  copies  of, 
any  pending  or  abandoned  appUcation 
preserved  in  >confidence<  [secrecy] 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  or  any  papers  relating 
thereto,  must: 

(1)  Be  in  the  form  of  a  petition  and  be 
accompanied  by  the  petition  fee  set 
forth  in  §  1.17(i);  or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  in 
that  particular  application  irom  the 
appUcant  or  the  appUcant 's  assignee  or 
attorney  or  agent  of  record. 
***** 

9.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(g)-(h)  to  read  as  follows: 

$1.16    National  application  filing  face. 

(a)  Basic  fee  for  filing  each  appUcation 
for  an  original  patent,  except 
provisional,  design  or  plant  cases: 

By  a>smaU  entity  (§  1.9(0) >$390.00< 

($365.00) 

By  other  than  a  small  entity >780.00< 

[730.00] 

***** 

(g)  Basic  fee  for  filing  each  plant 
appUcation,  except  provisional 
appUcations: 

By  a  small  entity  (§  1.9(f])  ...>270.00<  [245.00] 

By  other  than  a  small  entity >540.00< 

[490.00] 

(h)  Basic  fee  for  filing  each  reissue 
appUcation: 

By  a  small  entity  (S  1.9(f))  ...>390.00<  [365.00] 

By  other  than  a  small  entity >780.00< 

(730.00] 

***** 

10.  Section  1.17  is  proposed  to  be 
amended  by  revising  paragraph  (i)  and 
adding  new  paragraphs  (t)  and  (u)  to 
read  as  foUows: 

$  1.17    Patent  application  procesaing  feea. 

***** 

(i)  For  filing  a  petition  to  the 

Commissioner  under  a  section 
listed  below  which  refers  to  this 
paragraph „ 130.00 

§  1.12 — for  access  to  an  assignment 
record. 

§  1.14 — for  access  to  an  appUcation. 

§  1.53 — to  accord  a  filing  (fate. 

§1.55 — for  entry  of  late  priority 
papers. 

§  1.60 — to  accord  a  fiUng  date. 

§  1.62 — to  accord  a  fiUng  date. 

§  1.97(d) — ^to  consider  an  information 
disclosure  statement. 


§  1.102 — to  make  appUcation  special 

§  1.103 — to  suspend  action  in 
appUcation. 

§  1 .177 — ^for  divisional  reissues  to 
issue  separately. 

§  1 .312 — for  amendment  after 
payment  of  issue  fee. 

§  1.313 — to  withdraw  an  appUcation 
fit>m  issue. 

>§  1.306(d) — for  early  publication  of 
an  appUcation. 

§  1.306(e) — to  defer  pubUcation  of  an 
appUcation.< 

§  1.314 — to  defer  issuance  of  a  patent. 

§  1.666(b) — for  access  to  interference 
settlement  agreement. 

>§  1.701(f)-Tfor  patent  term  extension 
based  upon  administrative  delay  not 
specifically  provided  for.< 

§  3.81 — for  patent  to  issue  to  assignee, 
assignment  submitted  after  payment  of 
the  issue  fee. 
***** 

>(t)  For  filing  a  protest  under  §  1.291 
in  an  application  after  the  date  the 
application  was  published 220.00 

(u)  For  the  acceptance  of  a  late  claim 
for  priority  under  35  U.S.C.  119(a)- 
(d)  or  for  acceptance  of  a  late  claim 
for  the  benefit  of  a  prior 
application  under  35  U.S.C.  119(e), 
yo  or  121  filed  during  the 
pendency  of  the  applidation 1500.00< 

11.  Section  1.18  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

-§1.18    Patent  iaaua  fees. 

(a)  Issue  fee  for  issuing  each  original  v 
or  reissue  patent,  except  a  design  or 
plant  patent: 

By  a  small  entity  (§  1.9(f)) >$640.00< 

[$605.00] 

By  other  than  a  small  entity >128O.0O< 

11210.00] 

***** 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (§  1.9(f))  ...>330.00<  [305.00] 

By  other  than  a  small  entity >660.00< 

[610.00] 

12.  Section  1.19  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-(d) 
to  read  as  follows: 

§  1 .1 S    Document  aupply  fees. 

***** 

(a)  Uncertified  copies  of  patents  >. 
patent  appUcation  notices,  and 
technical  contents  pubUcations<: 

(1)  Printed  copy  of  a  >patent 
appUcation  notice,<  patent,  including  a 
design  patent,  statutory  invention 
registration,  or  defensive  pubUcation 
dociunent,  except  plant  or  statutory 
invention  registration  containing  color 
drawing: 

(i)  Regular  service ...$3.00 

(ii)  Overnight  delivery  to  PTO  Box  or 
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overnight  fax 6.00 

(iu)  Expedited  service  for  copy  ordered 
by  expedited  mail  or  fax  delivery 
service  and  delivered  to  the 
customer  within  two  workdays 25.00 

(2)  Printed  copy  of  a  plant  patent  in 

color 12.00 

(3)  Copy  of  a  utility  patent  or  statutory 

invention  registration  containing 

color  drawing  (see  $  1.84(a)(2)) 24.00 

>(4)  Copy  of  a  technical  contents 

pubUcation 9.00< 

(b)  Certified  and  uncertified  copies  of 
Office  documents: 

(1)  Certified  or  imcertified  copy  of 
patent  appUcation  as  filed: 

(i)  Regular  service >15.00<  [12.00] 

(ii)  B3q>edited  local  service >30.00<  [24.00] 

(2)  Certified  or  uncertified  copy  of 

>pubU8hed  application  or<  patent- 
related  file  wrapper  and  contents 
150.00 

(3)  Certified  or  uncertified  copy  of 

Ofiice  records,  per  document  >,< 
except  >those  contained  in  a 
pending  application  and<  as 
otherwise  provided  in  this  section 
25.00 

>(4)  Certified  or  imcertified  copy  of 
documents  contained  in  a  pending 
appUcation: 

(i)  First  document  contained  in  a 

pending  application 75.00 

(ii)  For  each  commonly  requested 
additional  document  contained  in 
such  pending  application ....25.00 

(5)<  [(4)]  For  assignment  records, 
abstract  of  title  and  certification, 
per  >published  application  or< 
patent 25.00 

(c)  Library  service  (35  U.S.C.  13):  For 

providing  to  libraries  copies  of  aU 
patents  issued  annually  >and 
technical  contents  publications 
published  annually<,  per  aimum 
50.00 

(d)  For  list  of  all  United  States 
>published  application8,<  patents 
and  statutory  invention 

registrations  in  a  sul>clas8 3.00 

***** 

13.  Section  1.20  is  proposed  to  be 
amended  by  revising  paragraphs  (e)-(g) 
to  read  as  follows: 

$1,20    Poat-isauance  feea. 

***** 

(e)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  appUcation  filed  on 
or  after  December  12, 1980,  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant 

By  small  entity  (§  1.9(f)) >510.00<  [480.00] 

By  other  than  a  small  entity >1020.00< 

[960.00] 

(f)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  appUcation  filed  on 


or  after  December  12, 1980,  in  force 
beyond  eight  years;  the  fee  is  due  by 
seven  years  and  six  months  after  the 
original  grant 

By  a  smaU  entity  (S  1.9(f)) >1010.00< 

[965.00] 

By  other  than  a  small  entity >2020.00< 

[1930.00] 

(g)  For  maintaining  an  ori^nal  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  appUcation  filed  on 
or  after  December  12, 1980,  in  force 
beyond  twelve  years;  the  fee  is  due  by 
eleven  years  and  six  months  after  the 
original  grant 

By  a  small  entity  (§  1.9(f)) .>1510.00< 

[1450.00] 

By  other  than  a  smaU  entity >3020.0O< 

[2900.00] 

14.  Section  1.24  is  proposed  to  be 
revised  to  read  as  foUows: 

$1.24    Coupona. 

Coupons  in  denominations  of  three 
doUars,  for  the  purchase  of  patents, 
>patent  appUcation  notices  and 
technical  contents  pubUcations,< 
designs,  defensive  pubUcations, 
statutory  invention  registrations,  and 
trademark  registrations  are  sold  by  the 
Patent  and  Trademark  Office  for  the 
convenience  of  the  general  pubUc;  these 
coupons  may  not  be  used  for  any  other 
purpose.  The  three-dollar  coupons  are 
sold  individually  and  in  books  of  50  for 
$150.00.  These  coupons  are  good  until 
used;  they  may  be  transferred  but 
cannot  be  redeemed. 

15.  Section  1.51  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

$  1.51    General  requlaitaa  of  an  application. 

(a)  •  •  • 

(1)  A  complete  application  filed  under 
§  1.53(b)(1)  comprises: 

(i)  A  specification,  including  >an 
abstract  and<  a  claim  or  claims,  see 
§§1.71  to  1.77; 

(u)  An  oath  or  declaration,  see  §§  1.63 
and  1.68; 

(iii)  Drawings,  when  necessary,  see 
§§1.81  to  1.85;  and 

(iv)  The  prescribed  filing  fee,  see 
§1.16. 
***** 

16.  Section  1.52  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-(b) 
and  (d)  to  read  as  follows: 

S 1 .52    Language,  paper,  writing,  marglna. 

(a)  The  application,  any  amendments 
or  corrections  thereto,  and  the  oath  or 
declaration  must  be  in  the  EngUsh 
language  except  as  provided  for  in 
§  1.69  and  paragraph  (d)  of  this  section, 
or  be  accompanied  by  a  verified 


translation  of  the  appUcation  and  a 
translation  of  any  corrections  or 
amendments  into  the  EngUsh  language. 
AU  papers  which  are  to  become  a  part 
of  the  permanent  records  of  the  Patent 
and  Trademark  Office  must  be  legibly 
[written,]  typed  [,  or  printed]  in 
permanent  >dark<  ink  >in  portrait 
orientation  on  flexible,  strong,  smooth, 
non-shiny,  durable  and  white  paper.< 
[or  its  equivalent  in  quaUty.] 

All  of  the  appUcation  papers  must  be 
presented  in  a  form  having  sufficient 
clarity  and  contrast  between  the  paper 
and  the  [writing,]  typing  [,  or  printiiig] 
thereon  to  permit  the  direct 
reproduction  of  readily  legible  copies  in 
any  number  by  use  of  photographic, 
electrostatic,  photo-offset,  and 
microfilming  processes  >and  electronic 
reproduction  by  use  of  digital  imaging 
and  optical  character  recognition<.  If 
the  papers  are  not  of  the  required 
quality,  substitute  typewritten  [or 
printed]  papers  of  suitable  quality 
>wiU<  [may]  be  required.  >See  §  1.125 
for  filing  substitute  typewritten  papers 
constituting  a  substitute  specification.< 

(b)  >Except  for  drawings,  the<  [The] 
appUcation  papers  (specification, 
including  claims,  abstract,  oath  or 
declaration,  and  papers  as  provided  for 
in  §"§  1.42, 1.43, 1.47,  etc.)  and  also 
papers  subsequenUy  filed,  must  be 
plainly  >typed<  [written]  on  but  one 
side  of  the  paper  >,  with  the  abstract  and 
claims  set  forth  on  a  separate  sheet.  See 
§§  1.72(b)  and  1.75(h)<.  The  [size  of  all] 
sheets  of  paper  >miist  be  the  same  size 
and  either  21.0  cm.  by  29.7  cm.  (DIN 
size  A4)  or  21.6  cm.  by  27.9  cm.  (8'/i  by 
11  inches).<  [should  be  8  to  8»/i  by  lOVi 
to  13  inches  (20.3  to  21.6  cm.  by  26.6 
to  33.0  cm.).)  >Each  sheet  must  include 
a  top  margin  of  at  least  2.0  cm.  [V*  inch), 
a  left  side  margin  of  at  least  2.5  cm.  (1 
inch),  a  right  side  margin  of  at  least  2.0 
cm.  (V4  inch),  and  a  bottom  margin  of 
at  least  2.0  cm.  [V*  inch),  and  no  holes 
should  be  provided  in  the  sheets.<  (A 
margin  of  at  least  approximately  one 
inch  (2.5  cm.)  must  be  reserved  on  the 
left-hand  of  each  page.  The  top  of  each 
page  of  the  appUcation,  including 
claims,  must  have  a  margin  of  at  least 
approximately  V*  inch  (2  cm.).]  The 
lines  must  [not  be  crowded  too  closely 
together;  typewritten  lines  should]  be 
IV2  or  double  spaced.  The  pages  of  the 
appUcation  including  claims  and 
abstract  >must<  [should]  be  numbered 
consecutively,  starting  with  1,  the 
numbers  being  centrally  located  above 
or  preferably,  below,  the  text.  >See 
§  1.84  for  drawings.< 
***** 

(d)  An  appUcation  may  be  filed  in  a 
language  other  than  English.  A  verified 
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English  translation  of  the  non-English- 
lai^uage  application  and  the  fee  set 
foiui  in  §  1.17(k)  are  required  to  be  filed 
with  the  application  or  within  such  time 
>period<  as  may  be  set  by  the  Office. 
>The  period  for  filing  the  verified 
Rnglish  translation  cannot  be  extended 
pursuant  to  §  1.136(a).< 

17.  Section  1.53  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraph  (d)(1)  to  read  as 
follows: 

tija    Serial  Number,  filing  data,  and 
completion  of  applicatioii. 

•        •        •        •        * 

(dKl)  If  an  application  which  has 
been  accorded  a  filing  date  pursuant  to 
paragraph  (b)(1)  of  this  section  does  not 
include  the  appropriate  filing  fee  >,< 
[or]  an  oath  or  declaration  by  the 
applicant,  >an  abstract  on  a  separate 
sheet,  claims  on  a  separate  sheet,  papers 
typed  on  but  one  side  of  the  paper,  or 
application  papers  or  sheets  of  drawings 
of  sufficient  clarity,  contrast,  and 
quality,  and  in  the  proper  size  and 
format  for  electronic  reproduction,< 
applicant  will  be  so  notified,  if  a 
correspondence  address  has  been 
provided  >.  The  applicant  will  be<  (and) 
given  a  period  of  time  within  which  to 
>correct  the  deficiencie8<  [file  the  fee, 
oath  or  declaration]  and  to  pay  the 
surcharge  as  set  forth  in  §  1.16(e)  >if  the 
application  did  not  include  the  basic 
filiiig  fee  or  the  oath  or  declaration  by 
the  appUcant<  in  order  to  prevent 
abandonment  of  the  application.  A  copy 
of  the  "Notice  to  File  Missing  Parts" 
form  mailed  to  applicant  should 
accompany  any  response  thereto 
submitted  to  the  Office.  If  the  required 
filing  fee  is  not  timely  paid,  or  if  the 
processing  and  retention  fee  set  forth  in 
$  1.21(1)  is  not  paid  within  one  year  of 
the  date  of  mailing  of  the  notification 
required  by  this  paragraph,  the 
apphcation  will  be  disposed  of.  No 
copies  will  be  provided  or  certified  by 
the  Office  of  an  application  which  has 
been  disposed  of  or  in  which  neither  the 
required  basic  filing  fee  nor  the 
processing  and  retention  fee  has  been 
paid.  The  notification  pursuant  to  this 
paragraph  may  be  made  simultaneously 
with  any  notification  pursuant  to 
paragraph  (c)  of  this  section.  If  no 
correspondence  address  is  included  in 
the  application,  applicant  has  two 
months  from  the  filing  date  to  file  the 
basic  filing  fee,  oath  or  declaration  >, 
abstract  or  claims  on  a  separate  sheet, 
papers  typed  on  but  one  side  of  the 
paper,  papers  and  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quality 
and  in  the  proper  size  and  format  for 
electronic  reproduction,<  and  to  pay  the 
surcharge  as  set  forth  in  §  1.16(e)  >if  the 


apphcation  did  not  include  the  basic 
filing  fee  or  the  oath  or  declaration  by 
the  appUcant<  in  order  to  prevent 
abandonment  of  the  application;  or,  if 
no  basic  filing  fee  has  been  paid,  one 
year  from  the  filing  date  to  pay  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  to  prevent  disposal  of  the 
application.  >The  period  for  filing  an 
abstract  and  claims  on  a  separate  sheet, 
and  a  substitute  specification  and  sheets 
of  drawings  of  sufficient  clarity, 
contrast,  and  quahty  and  in  the  proper 
size  and  format  for  electronic 
reproduction  cannot  be  extended 
purauant  to  §  1.136(a).< 

*  •        •        •        * 

18.  Section  1.54  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1.54    Parts  of  application  to  be  filed 
together,  filing  receipt 

•  *        •        *        • 

(b)  Applicant  mil  be  informed  of  the 
application  [serial]  number  >.<  [and] 
filing  date  >,  and  projected  publication 
date<  by  a  filing  receipt. 

19.  Section  1.55  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
adding  paragraphs  (c)-(d)  to  read  as 
follows: 

§  1 .55    Claim  for  foreign  priority. 

(a)  An  applicant  in  a  nonprovisional 
apphcation  may  claim  the  benefit  of  the 
filing  date  of  a  prior  foreign  apphcation 
under  the  conditions  specified  in  35 
U.S.C.  119  (aHd)  and  172.  The  claim  to 
priority  >under  35  U.S.C.  172<  need  be 
in  no  special  form  and  may  be  made  by 
the  attorney  or  agent  if  the  foreign 
apphcation  is  referred  to  in  the  oath  or 
declaration  as  required  by  §  1.63.  >The 
claim  to  priority  under  35  U.S.C. 
119(aHd)  must  be  presented  within  two 
months  of  filing  or  fourteen  months 
fiom  the  filing  date  of  the  prior  foreign 
application,  whichever  is  later,  must 
identify  the  prior  foreign  application  by 
specifying  its  apphcation  number, 
coiuitry,  and  the  day,  month  and  year  of 
its  filing,  and  may  be  made  by  the 
attorney  or  agent  if  the  foreign 
application  is  referred  to  in  the  oath  or 
declaration  as  required  by  §  1.63.<  The 
[claim  for  priority  and  the]  certified 
copy  of  the  foreign  apphcation  specified 
in  35  U.S.C.  119(b)  must  be  filed  in  the 
case  of  an  interference  (§  1.630),  when 
necessary  to  overcome  the  date  of  a 
reference  relied  upon  by  the  examiner, 
when  specifically  required  by  the 
examiner,  and  in  all  other  cases,  before 
the  patent  is  granted.  If  the  (claim  for 
priority  or  the]  certified  copy  of  the 
foreign  apphcation  is  filed  after  the  date 
the  issue  fee  is  paid,  it  must  be 
accompanied  by  a  petition  requesting 


entry  and  by  the  fee  set  forth  in  §  1.17(i). 
If  the  certified  copy  filed  is  not  in  the 
Enghsh  language,  a  translation  need  not 
be  filed  except  in  the  case  of 
interference;  or  when  necessary  to 
overcome  the  date  of  a  reference  rehed 
upon  by  the  examiner;  or  when 
specifically  required  by  the  examiner,  in 
which  event  an  English  langiiage 
translation  must  be  filed  together  with 
a  statement  that  the  translatibn  of  the 
certified  copy  is  accurate.  The  statement 
must  be^  verified  statement  if  made  by 
a  person  not  registered  to  practice  before 
the  Patent  and  Trademark  Office. 
*        •        •        •        • 

>(c)  If  a  claim  to  priority  under  35 
U.S.C.  119(a)-(d)  is  presented  after  the 
time  period  provided  by  paragraph  (a)  of 
this  section,  the  claim  may  be  accepted 
if  the  claim  identifying  the  prior  foreign 
apphcation  by  specifying  its  apphcation 
nimiber,  coimtry,  and  the  day,  month 
and  year  of  its  filing  is  filed  during  the 
pendency  of  the  application  and  the 
delay  in  stating  the  claim  was 
imintentional.  A  petition  to  accept  a 
delayed  claim  to  priority  under  35 
U.S.C.  119(a)-{d)  must  be  accompanied 
by: 

(1)  The  surcharge  set  forth  in 
Sl.l7(u);and 

(2)  A  statement  that  the  delay  was 
unintentionaL  The  statement  must  be  a 
verified  statement  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and- Trademark  Office.  The 
Commissioner  may  require  additional 
information  where  there  is  a  question 
whether  the  delay  was  unintentional. 

(d)  The  time  periods  set  forth  in  this 
section  cannot  be  extended.< 

20.  Section  1.58  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraph  (b)  and  revising  paragraph  (c) 
to  read  as  follows; 

S 1 .58    Ctiemlcal  and  mathematical 
formulas  and  tables. 

»        ♦        *        *        * 

(b)  >[Reserved]<  (All  tables  and 
chemical  and  mathematical  formulas  in 
the  specification,  including  claims,  and 
amendments  thereto,  must  be  on  paper 
which  is  flexible,  strong,  white,  smooth, 
non-shiny,  diu^able  in  order  to  permit 
use  as  camera  copy  when  printing  any 
patent  which  may  issue.  A  good  grade 
of  bond  paper  is  acceptable;  watermarks 
should  not  be  prominent.  India  ink  or 
its  equivalent,  or  sohd  black  typewriter, 
should  be  used  to  seciire  perfectly  black 
sohd  lines.] 

(c)  To  facilitate  camera  copying  when 
printing,  the  width  of  formulas  and 
tables  as  presented  should  be  limited 
normally  to  >12.7  cm.  (5  inches)<  (5 
inches  (12.7  cm.)]  so  that  it  may  appear 
as  a  single  colunm  in  the  printed  patent. 


(If  it  is  not  possible  to  limit  the  width 
of  a  formula  or  table  to  5  inches  (12.7 
cm.),  it  is  permissible  to  present  the 
formula  or  table  with  a  maximiun  width 
of  10V«  inches  (27.3  cm.)  and  to  place 
it  sideways  on  the  sheet.]  Tjrpewritten 
characters  used  in  such  formulas  and 
tables  must  be  from  a  block  (nonscript) 
type  font  or  lettering  style  having  capital 
letters  which  are  at  least  >2.1  mm.  (0.08 
inch)<  [0.08  inch  (2.1  mm.)]  high  (e.g., 
elite  type).  [Hand  lettering  must  be  neat, 
clean,  and  have  a  minimum  character 
height  of  0.08  inch  (2.1  mm.)].  A  space 
at  least  >.64  cm.  (V4  inch)<  [V4  inch  (6.4 
mm.)]  high  should  be  provided  between 
complex  formulas  and  tables  and  the 
text.  Tables  should  have  the  lines  and 
coliunns  of  data  closely  spaced  to 
conserve  space,  consistent  with  high 
degree  of  legibihty. 

21.  Section  1.60  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraph  (d)  to  read  as 
follows: 

$  1 .60    Continuation  or  divisional 
application  for  invention  disclosed  in  s 
prior  application. 

*        •        •        *        • 

(d)  If  an  apphcation  filed  pursuant  to 
paragraph  (b)  of  this  section  is  otherwise 
complete,  but  does  not  include  the 
appropriate  filing  fee,  a  true  copy  of  the 
oath  or  declaration  fiom  the  prior 
complete  apphcation,  showing  the 
signature  or  an  indication  it  was  signed, 
>or  the  prior  apphcation  did  not  include 
an  abstract  and  claims  on  a  separate 
sheet,  and  apphcation  papers  typed  on 
but  one  side  of  the  paper  with 
apphcation  papers  or  sheets  of  drawings 
of  sufficient  clarity,  contrast,  or  quahty 
in  the  proper  size  and  format  for 
electronic  reproduction,<  a  filing  date 
will  be  granted  and  apphcant  will  be  so 
notified  and  given  a  period  of  time 
within  which  to  file  the  fee,  or  the  true 
copy  of  the  oath  or  declaration  >,  an 
abstract  and  claims  on  a  separate  sheet, 
substitute  specification  in  comphance 
with  §  1.125  with  papers  typed  on  but 
one  side  of  the  paper  and  sheets  of 
drawings,  each  of  the  substitute 
specification  and  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quahty 
and  in  the  proper  size  and  format  for 
electronic  reproduction,<  and  to  pay  the 
siucharge  as  set  forth  in  §  1.16(e)  >if  the 
apphcation  did  not  include  the  basic 
filing  fee  or  the  copy  of  the  oath  or 
declaration  from  the  prior  apphcation< 
in  order  to  prevent  abandonment  of  the 
apphcation.  The  notification  pursuant 
to  this  paragraph  may  be  made 
simultaneously  with  any  notification 
pursuant  to  paragraph  (c)  of  this  section. 
>The  period  for  filing  an  abstract  and 
claims  on  a  separate  sheet  and  a 


substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quahty  for  electronic  reproduction 
cannot  be  extended  piirauant  to 
§1.136(a).< 

22.  Section  1.62  is  proposed  to  be 
amended  by  revising  paragraphs  (d}-{f) 
to  read  as  follows: 

§  1 .62    File  wrapper  continuing  procedure. 

***** 

(d)  If  an  application  which  has  been 
accorded  a  fihng  date  pursuant  to 
paragraph  (a)  of  this  section  does  not 
include  the  appropriate  basic  filing  fee 
pursuant  to  paragraph  (b)  of  this  section, 
or  an  oath  or  declaration  by  the 
apphcant  in  the  case  of  a  continuation- 
in-part  apphcation  piu^uant  to 
paragraph  (c)  of  this  section,  >or  any 
substitute  specification  and  drawings 
pursuant  to  paragraph  (e)(2)  of  this 
section,<  apphcant  will  be  so  notffied 
and  given  a  period  of  time  within  which 
to  file  the  fee,  oath  [,]  or  declaration  >, 
substitute  specification,  and  drawings< 
and  to  pay  the  surcharge  as  set  forth  in 
§  1.16(e)  >if  the  apphcation  did  not 
include  the  basic  filing  fee  or  oath  or 
declaration<  in  order  to  prevent 
abandonment  of  the  apphcation.  The. 
notffication  purauant  to  this  paragraph 
may  be  made  simultaneously  with  any 
notification  of  a  defect  purauant  to 
paragraph  (a)  of  this  section.  >The 
period  for  filing  a  substitute 
specification  cannot  be  extended 
pursuant  to  §  1.136(a).< 

(e)>(l)<  An  apphcation  filed  under 
this  section  will  utilize  the  file  wrapper 
and  contents  of  the  prior  apphcation  to 
constitute  the  new  continuation, 
continuation-in-part,  or  divisional 
application  but  will  be  assigned  a  new 
apphcation  [serial]  number.  Changes  to 
the  prior  apphcation  must  be  made  in 
the  form  of  an  amendment  to  the  prior 
apphcation  as  it  exists  at  the  time  of 
filing  the  apphcation  under  this  section. 

>(2)<  No  copy  of  the  prior 
[application  or  new]  specification  >or 
drawings<  is  required  >,  unless  the 
apphcation  is  a  continuation-in-part 
application  containing  any  additional 
disclosure,  in  which  case  a  substitute 
specification  in  comphance  with  §  1.125 
and  drawings  are  required.  Any  new 
specification  filed  will  not  be 
considered  part  of  the  original 
application  papere,  but  will  be  treated 
as  a  substitute  specification  in 
accordance  with  §  1.1 25<.  [The  filing  of 
such  a  copy  or  specification  will  be 
considered  improper,  and  a  fihng  date 
as  of  the  date  of  deposit  of  the  request 
for  an  apphcation  imder  this  section 
will  not  be  granted  to  the  apphcation 
imless  a  petition  with  the  fee  set  forth 


in  §  1.1 7(i)  is  filed  with  instructions  to 
cancel  the  copy  or  specification.] 

(f)  The  filing  of  an  apphcation  under 
this  section  will  be  construed  to  include 
a  waiver  of  >confidence<  [secrecy]  by 
the  apphcant  imder  35  U.S.C.  122>(a)< 
to  the  extent  that  any  member  of  the 
pubhc  who  is  entitled  under  the 
provisions  of  >§<  [37  CFR]  1.14  to 
access  to,  or  information  concerning 
either  the  prior  apphcation  or  any 
continuing  apphcation  filed  under  the 
provisions  of  this  section  may  be  given 
similar  access  to,  or  similar  information 
concerning,  the  other  apphcation(s)  in 
the  file  wrapper. 

*        •        •        •        • 

23.  Section  1.72  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1.72    TItie  and  abstract 

***** 

(b)  A  brief  abstract  of  the  technical 
disclosure  in  the  specification  must  be 
set  forth  on  a  separate  sheet,  preferably 
>prior  to  the  first  page  of  the 
specification<  (following  the  claims] 
imder  the  heading  "Abstract  of  the 
Ehsclosure".  Thapurposaof  the  abstract 
is  to  enable  the  Patent  and  Trademark 
Office  and  the  pubhc  generally  to 
determine  quickly  from  a  cursory 
inspection  the  nature  and  gist  of  the 
technical  disclosure.  The  abstract  shall 
not  be  used  for  interpreting  the  scope  of 
the  claims. 

24.  Section  1.75  is  proposed  to  be 
amended  by  revising  paragraph  (g)  and 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§1.75    Claim(s). 

***** 

(g)  >The  least  restrictive  claim  should 
be  presented  as  claim  number  1,  and 
all<  [All]  dependent  claims  should  be 
grouped  together  with  the  claim  or 
claims  to  which  they  refer  to  the  extent 
possible. 

>(h)  The  claim  or  claims  must  be  set 
forth  on  a  separate  sheet. 

(i)  Where  a  claim  sets  forth  a  plurahty 
of  elements  or  steps,  each  element  or 
step  of  the  claim  should  be  separated  by 
a  line  indentation.< 

25.  Section  1.77  is  proposed  to  be 
revised  to  read  as  follows: 

§1.77    Arrangement  of  application 
elements. 

>(a)<  The  elements  of  the  application 
>,  if  apphcable,<  should  appear  in  the 
following  order: 

((a)]  >(1)  Utihty  Apphcation 
Transmittal  Form. 

(2)  Fee  Transmittal  Form. 

(3)  Abstract  of  the  disclosure. 
(4)<  Title  of  the  invention;  or  an 

introductory  portion  stating  the  name. 
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citizenship,  and  residence  of  the 
applicant,  and  the  title  of  the  invention 
may  be  used. 

>(5)<[(c)(l)]  Cross-reference  to  related 
applications  [,  if  any). 

>(6)<  [(2)1  >Statement  regarding 
federally  sponsored  research  or 
development. 

(7)<  Reference  to  a  "Microfiche 
appendix"  [if  any].  (See  §  1.96  >(c)< 
[(b))).  The  total  number  of  microfiche 
and  total  number  of  frames  should  be 
specified. 

>(8)<  [(d)]  >Backgroimd  of  the 
invention. 

(9)<  Brief  summary  of  the  invention. 

>(10)<  [(e)]  Brief  description  of  the 
several  views  of  the  drawing  [,  if  there 
are  drawings]. 

>(11)<  ((t)]  Detailed  description. 

>(12)<  [(g)]  Claim  or  claims. 

>(13)<  [(h)  Abstract  of  the  disclosure. 

(i)  Signed  oath  or  declaration. 

(j)]  Drawings. 

>(14)  Executed  oath  or  declaration. 

(15)  Sequence  Listing  (See  §  1.821  et 
sea.). 

(b)  The  elements  set  forth  in 
paragraphs  (a)(3)  through  (a)(6),  (a)(8) 
through  (a)(12)  and  (a)(15)  of  this 
section  should  appear  in  upper  case, 
without  underlining  or  bold  type,  as 
section  headings.  If  no  text  follows  the 
section  heading,  with  the  phrase  "Not 
AppUcable"  should  follow  the  section 
heading.< 

26.  Section  1.78  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)-(d)  to  read  as  follows: 

f1.7S    CtalminglMneflt  of  Mflier  filing  data 
and  crosa  rafarancea  to  othar  applicattona. 

(a)(1)  A  nonprovisional  application 
may  claim  an  invention  disclosed  in  one 
or  more  prior  filed  copending 
nonprovisional  applications  or 
international  applications  designating 
the  United  States  of  America.  In  order 
for  a  nonprovisional  appUcation  to 
claim  the  benefit  of  a  prior  filed 
copending  nonprovisional  appUcation 
or  international  appUcation  designating 
the  United  States  of  America,  each  prior 
appUcation  must  Maine  as  an  inventor  at 
least  one  inventomamed  in  the  later 
filed  nonprovisional  appUcation  and 
disclose  the  named  inventor's  invention 
claimed  in  at  least  one  claim  of  the  later 
filed  nonprovisional  appUcation  in  the 
manner  provided  by  the  first  paragraph 
of  35  U.S.C.  112.  In  addition,  each  prior 
appUcation  must  be: 

(i)  Complete  as  set  forth  in 
§  1.51(a)(1);  or 

(u)  Entitled  to  a  filing  date  as  set  forth 
in  §  1.53(b)(1),  §  1.60  or  §  1.62  and 
include  the  basic  filing  fee  set  forth  in 
§  1.16;  or 

(iu)  Entitled  to  a  filing  date  as  set 
forth  in  §  1.53(b)(1)  and  have  paid 


therein  the  processing  and  retention  fee 
set  forth  in  §  1.21(1)  within  the  time 
period  set  forth  in  §  1.53(d)(1). 

(2)  Any  nonprovisional  application 
claiming  the  benefit  of  one  or  more  prior 
filed  copending  nonprovisional 
appUcations  or  international 
appUcations  designating  the  United 
States  of  America  must  >,  within  two 
months  of  filing  or  within  fourteen 
months  of  the  filing  date  of  the  prior 
appUcation,  whichever  is  later,<  contain 
or  be  amended  to  contain  in  the  first 
sentence  of  the  specification  foUowing 
the  title  a  reference  to  each  such  prior 
appUcation,  identifying  it  by  appUcation 
niunber  (consisting  of  the  series  code 
and  serial  number)  or  international 
appUcation  niunber  and  international 
filing  date  and  indicating  the 
relationship  of  the  appUcations.  Cross- 
references  to  other  related  appUcations 
may  be  made  when  appropriate.  (See 

§  1.14(b)). 

(3)  A  nonprovisional  appUcation 
other  than  for  a  design  patent  may  claim 
an  invention  disclosed  in  one  or  more 
prior  filed  copending  provisional 
appUcations.  [Since  a  provisional 
appUcation  can  be  pending  for  no  more 
than  twelve  months,  the  last  day  of 
pendency  may  occur  on  a  Satiuday, 
Sunday,  or  Federal  hoUday  within  the 
District  of  Coliunbia  which  for 
copendency  would  require  the 
nonprovisional  appUcation  to  be  filed 
prior  to  the  Saturday,  Simday,  or 
Federal  hoUday.]  In  order  for  a 
nonprovisional  application  to  claim  the 
benefit  of  one  or  more  prior  filed 
copending  provisional  appUcations, 
each  prior  provisional  appUcation  must 
name  as  an  inventor  at  least  one 
inventor  named  in  the  later  filed 
nonprovisional  application  and  disclose 
the  named  inventor's  invention  claimed 
in  at  least  one  claim  of  the  later  filed 
nonprovisional  appUcation  in  the 
manner  provided  by  the  first  paragraph 
of  35  U.S.C.  112.  In  addition,  each  prior 
provisional  appUcation  must  be: 

(i)  Complete  as  set  forth  in 
§  1.51(a)(2):  or 

(ii)  Entitled  to  a  filing  date  as  set  forth 
in  §  1.53(b)(2)  and  include  the  basic 
fiUng  fee  set  forth  in  §  1.16(k). 

(4)  Any  nonprovisional  appUcation 
claiming  the  benefit  of  one  or  more  prior 
filed  copending  provisional  appUcations 
must  >,  within  two  months  of  filing  or 
within  foiuleen  months  of  the  filing 
date  of  the  prior  appUcation,  whichever 
is  later,<  contain  or  be  amended  to 
contain  in  the  first  sentence  of  the 
specification  following  the  title  a 
reference  to  each  such  prior  provisional 
appUcation,  identifying  it  as  a 
provisional  application,  and  including 
the  provisional  application  number 


(consisting  of  series  code  and  serial 
number). 

>(5)  If  a  claim  to  the  benefit  of  any 
prior  filed  copending  nonprovisional 
appUcation  or  international  appUcation 
designating  the  United  States  of 
America  is  presented  in  a 
nonprovisional  appUcation  after  the 
time  period  provided  by  paragraph 
(a)(2)  of  this  section,  or  if  a  claim  to  the 
benefit  of  any  prior  filed  copending 
provisional  appUcation  is  presented  in  a 
nonprovisional  appUcation  other  than 
for  a  design  patent  after  the  time  period 
provided  by  paragraph  (a)(4)  of  this 
section,  the  claim  may  be  accepted  in 
the  appUcation  if  the  claim  identifying 
the  prior  appUcation  by  application 
number  or  international  appUcation 
niunber  and  international  filing  date  is 
filed  during  the  pendency  of  the 
application  and  the  delay  in  stating  the 
claim  was  unintentional.  A  petition  to 
accept  a  delayed  claim  to  the  benefit  of 
a  prior  filed  copending  appUcation  must 
be  accompanied  by: 

(i)  The  surcharge  set  forth  in  §  1.17(u): 
and 

(ii)  A  statement  that  the  delay  was 
unintentional.  The  statement  must  be  a 
verified  statement  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office.  The 
Commissioner  may  require  additional 
information  where  there  is  a  question 
whether  the  delay  was  unintentional. 

(6)  The  time  periods  set  forth  in 
paragraphs  (a)(2),  (4)  and  (5)  of  this 
section  cannot  be  extended. < 
***** 

(c)  Where  >an<  [two  or  more] 
appUcation  [s,]  >or  a  patent  under 
reexamination<  [or  an  appUcation]  and 
>an  appUcation  or<  a  patent  naming 
different  inventora  >are<  [and]  owned 
by  the  same  party  >and<  contain 
conflicting  claims,  and  there  is  no 
statement  of  record  indicating  that  the 
claimed  inventions  were  commonly 
owned  or  subject  to  an  obUgation  of 
assignment  to  the  same  person  at  the 
time  the  later  invention  was  made,  the 
assignee  may  be  called  upon  to  state 
whether  the  claimed  inventions  were 
commonly  owned  or  subject  to  an 
obUgation  of  assignment  to  the  same 
person  at  the  time  the  later  invention 
was  made,  and  if  not,  indicate  which 
named  inventor  is  the  prior  inventor.  In 
addition  to  making  said  statement,  the 
assignee  may  also  explain  why  an 
interference  should  or  should  not  be 
declared. 

(d)  Where  an  application  >or  a  patent 
under  reexamination<  claims  an 
invention  which  is  not  patentably 
distinct  from  an  invention  claimed  in  a 
commonly  owned  patent  with  the  same 


or  a  different  inventive  entity,  a  double 
patenting  rejection  wiU  be  made  in  the 
appUcation  >or  a  patent  luider 
reexamination<.  >A  non-8tatutory<  [An 
obviousness-type]  double  patenting 
rejection  may  he  obviated  by  filing  a 
terminal  disclaimer  in  accordance  Mrith 
S  1.321(b). 

27.  Section  1.84  is  proposed  to  be 
amended  by  revising  paragraphs  (c),  (f)- 
(g).  (j)  and  (x)  to  read  as  foUows: 

f1.84    Standards  for  drawinga. 

•        •        •        *        * 

(c)  Identification  ofdiawings. 
Identifying  indicia,  if  provided,  should 
include  the  appUcation  number  or  the 
title  of  the  invention,  inventor's  name, 
docket  number  (if  any),  and  the  name 
and  telephone  niunber  of  a  person  to 
call  if  the  Office  is  unable  to  match  the 
drawings  to  the  proper  appUcation.  This 
information  should  be  placed  on  the 
back  of  each  sheet  of  drawings  a 
minimum  distance  of  1.5  cm.  (Vs  inch) 
down  from  the  top  of  the  page.  >In 
addition,  a  reference  to  the  appUcation 
number,  or,  if  an  appUcation  number 
has  not  been  assigned,  the  inventor's 
name,  may  be  included  in  the  left-hand 
comer,  provided  that  the  reference 
appears  within  1.5  cm.  ("Ae  inch)  from 
the  top  of  the  sheet.< 
***** 

(f)  Size  of  paper.  All  drawing  sheets 
in  an  appUcation  must  be  the  same  size. 
One  of  the  shorter  sides  of  the  sheet  is 
regarded  as  its  top.  The  size  of  the 
sheets  on  which  dravnngs  are  made 
must  be: 

[(1)  21.6  cm.  by  35.6  cm.  (8VS8  by  14 
inches), 

(2)  21.6  cm.  by  33.1  cm.  (8V2  by  13 
inches), 

(3)  21.6  cm.  by  27.9  cm.  (8V«i  by  11 
inches),  or 

(4)]  >(1)<  21.0  cm.  by  29.7  cm.  (DIN 
si2»  A4)  >;  or 

(2)  21.6  cm.  by  27.9  cm.  (8V2  by  11 
inches)<. 

(g)  Margins.  The  sheets  must  not 
contain  frames  around  the  sight;  i.e.,  the 
usable  surface  [.]  >,  but  should  have 
scan  target  points,  i.e.,  cross-hairs, 
printed  on  two  catercomer  margin 
comers.<  [The  foUowing  margins  are 
required: 

(1)  On  21.6  cm.  by  35.6  cm.  (8'/^  by 
14  inches)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  5.1  cm.  (2 
inches),  and  bottom  and  side  margins  of 
.64  cm.  (V4  inch)  from  the  edges,  thereby 
leaving  a  sight  no  greater  than  20.3  cm. 
by  29.8  cm.  (8  by  11%  inches). 

(2)  On  21.6  cm.  by  33.1  cm.  (8V«j  by 
13  inches)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  2.5  cm.  (1 
inch)  and  bottom  and  side  margins  of 
.64  cm.  (V4  inch)  from  the  edges,  thereby 


leaving  a  sight  no  greater  than  20.3  cm. 
by  29.8  cm.  (8  by  IIV4  inches). 

(3)  On  21.6  cm.  by  27.9  cm.  (8Vt  by 
11  inch)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  2.5  cm.  (1 
inch)  and  bottom  and  side  margins  of 
.64  cm.  (Vt  inch)  from  the  edges,  thereby 
leaving  a  sight  no  greater  than  20.3  cm. 
by  24.8  cm.  (8  by  9V4  inches). 

(4)  On  21.0  cm.  by  29.7  cm.  (DIN  size 
A4)  drawing  sheets,  each]  >Each<  sheet 
must  include  a  top  margin  of  at  least  2.5 
cm.  >(1  inch)<,  a  left  side  margin  of  >et 
least<  2.5  cm.  >(1  inch)<,  a  ri^t  side 
margin  of  >at  least<  1.5  cm.  >{Vie 
inch)<,  and  a  bottom  margin  of  >at 
least<  1.0  cm.  >(Ve  inch)<,  thereby 
leaving  a  sight  no  greater  than  17.0  cm. 
by  26.2  cm  >on  21.0  cm.  by  29.7  cm. 
(DIN  size  A4)  drawing  sheets,  and  a 
sight  no  greater  than  17.6  cm.  by  24.4 
cm.  (6*Vi6  by  9Ve  inches)  on  21.6  cm. 
by  27.9  cm.  (8V2  by  11  inch)  drawing 
sheets<. 
***** 

(j)  View  for  Official  Gazette.  One  of 
the  views  should  be  suitable  for 
pubUcation  in  the  Official  Gazette  >,  the 
patent  appUcation  notice,  and  the 
Gazette  of  Patent  Application  Notices< 
as  the  iUustration  of  the  invention. 
***** 

(x)  Holes.  >No  holes  should  be 
provided  in  the  drawing  sheets.<  [The 
drawing  sheets  may  be  provided  with 
two  holes  in  the  top  margin.  The  holes 
should  be  equally  spaced  from  the 
respective  side  edges,  and  their  center 
lines  should  be  spaced  7.0  cm.  (2V4 
inches)  apart.] 

(See  §  1.152  for  design  drawings, 
§  1.165  for  plant  drawings,  and  §  1.174 
for  reissue  drawings.) 

28.  Section  1.85  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .85    Conactlona  to  drawings. 

(a)  The  requirements  of  §  1.84  relating 
to  drawings  will  be  strictiy  enforced.  A 
drawing  not  executed  in  conformity 
thereto,  if  suitable  for  >electromc< 
reproduction  >by  digital  imaging<  ,  may 
be  admitted  for  examination  but  in  such 
case  a  new  drawing  must  be  furnished. 
***** 

29.  Section  1.96  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .96    Submission  of  computer  program 
listings. 

>(a)  General.  <  Descriptions  of  the 
operation  and  general  content  of 
computer  program  listings  should 
appear  in  the  description  portion  of  the 
specification  >.<  A  computer  program 
Usting  for  the  purpose  of  >this  section< 
[these  rules]  is  defined  as  a  printout  that 
Usts  in  appropriate  sequence  the 


instructions,  routines,  and  other 
contents  of  a  program  for  a  computer. 
The  program  Usting  may  be  either  in 
machine  or  machine-independent 
(object  or  source)  language  which  wiU 
cause  a  computer  to  perform  a  desired 
procedure  or  task  such  as  solve  a 
problem,  regulate  the  flow  of  work  in  a 
computer,  or  control  or  monitor  events. 
Computer  program  Ustings  may  be 
submittsdin  patent  appUcations  >as  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section.<  [in  the  following  forms:] 
>(b)<  [(a)]  Material  which  will  be 
printed  in  the  patent.  If  the  computer 
program  Usting  is  contained  on  10 
printout  pages  or  less,  it  must  be 
submitted  either  as  drawings  or  as  part 
of  the  specification. 

(1)  Drawings.  The  Usting  may  be 
submitted  in  the  manner  and  complying 
with  the  requirements  for  drawings  as 
provided  in  §  1.84.  At  least  one  figure 
numeral  is  required  on  each  sheet  of 
drawing. 

(2)  Specification,  (i)  The  Usting  may 
be  submitted  as  part  of  the  specification 
in  accordance  with  the  provisions  of 

§  1.52,  at  the  end  of  the  description  but 
before  the  claims. 

(u)  >Any<  [The]  Usting  [may  be] 
submitted  as  part  of  the  specification  [in 
the  form  of  computer  printout  sheets 
(commonly  14  by  11  inches  in  size)  for 
use  as  "camera  ready  copy  "  when  a 
patent  is  subsequentiy  printed.  Such 
computer  printout  sheets]  must  be 
original  copies  from  the  computer  with 
dark  soUd  black  letters  not  less  than 
0.21  cm  high,  on  white,  unshaded  and 
unlined  paper,  [the  printing  on  each 
sheet  must  be  limited  to  an  area  9 
inches  high  by  13  inches  wide,]  and  the 
sheets  should  be  submitted  in  a 
protective  cover.  [When  printed  in 
patents,  such  computer  printout  sheets 
wiU  appear  at  the  end  of  the  description 
but  before  the  claims  and  will  usually 
be  reduced  about  Vz  in  size  with  two 
printout  sheets  being  printed  as  one 
patent  specification  page.]  Any 
amendments  must  be  made  by  way  of 
submission  of  a  substitute  sheet  >.<  [if 
the  copy  is  to  be  used  for  camera  ready 

copy] 

>(c)<  [(b)]  As  an  appendix  which  will 
not  be  printed.  If  a  computer  program 
listing  printout  is  11  or  more  pages  long, 
appUcants  >must<  [may]  submit  such 
Usting  in  the  form  of  microfiche, 
referred  to  in  the  specification  (see 
§  1.77  >{a)(7)<  [(c)(2)J).  Such  microfiche 
filed  with  a  patent  appUcation  is  to  be 
referred  to  as  a  "microfiche  appendix." 
The  "microfiche  appendix"  will  not  be 
part  of  the  printed  patent.  Reference  in 
the  appUcation  to  the  "microfiche 
appendix"  >must<  [should]  be  made  at 
the  beginning  of  the  specification  at  the 
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location  indicated  in  §  1.77  >(a)(7)< 
((c)(2]].  Any  amendments  thereto  must 
be  made  by  way  of  revised  microfiche. 
[All  computer  program  listings 
submitted  on  paper  will  be  printed  as 
part  of  the  patent.) 

(1)  Availability  of  appendix.  Such 
computer  program  Ustings  on 
microfiche  wiU  be  available  to  the 
public  for  inspection,  and  microfiche 
copies  thereof  will  be  available  for 
purchase  with  the  file  wrapper  and 
contents,  after  a  patent  based  on  such 
application  is  granted  or  the  appUcation 
is  otherwise  made  pubUcly  available. 

(2)  Submission  requirements.  >Except 
as  modified  or  clarified  below,  ■ 
computer-generated<  (Computer- 
generated]  information  submitted  as  >a 
"microfiche  appendix"<  [an  appendix] 
to  an  apphcaticm  (for  patent]  shall  be  in 
[the  form  of  microfiche  in]  accordance 
with  the  standards  set  forth  in  the 
following  American  National  Standards 
Institute  (ANSI)  or  National 
Micrographics  Association  (NMA) 
standards  ((Note:  As  new  editions  of 
these  standards  are  pubUshed,  the  latest 
shall  apply)]: 

ANSI  PH  1.28-1976— Specifications 
for  Photographic  Film  for  Archival 
records,  Silver-Gelatin  Type,  on 
Cellulose  Ester  Base. 

ANSI  PH  1.41-1976  Specifications  for 
Photographic  Film  for  Archival  Records, 
Silver-Gelatin  Type,  on  Polyester  Base. 

NMA-MSI  (1971)  Quality  Standards 
for  Computer  Output  Microfilm. 

ANSImMA  MS2  (1978)  Format  and 
Coding  Standards  for  Computer  Output 
Microfilm. 

NMA  MS5  (ANSI  PH  5.9-1975) 
Microfiche  of  Dociunents. 

ANSI  PH  2.19  (1959)— Diffuse 
Transmission  Density.  [Except  as 
modified  or  clarified  below:] 

(i)  [Either]  Computer-Output- 
Microfilm  (COM)  output  [or  copies  of 
photographed  paper  copy]  may  be 
submitted  >in  accordance  with  either< 
(.  In  the  former  case,]  NMA  >standard< 
[standards]  MSl  >or<  [and]  MS2  >.< 
[apply;  in  the  latter  case,  standard  MS5 
applies.] 

(ii)  Film  submitted  shall  be  first 
generation  (camera  film)  negative 
appearing  microfiche  (with  emulsion  on 
the  back  side  of  the  film  when  viewed 
with  the  images  right  reading). 

(iii)  Reduction  ratio  of  microfiche 
submitied  should  be  24:1  or  a  similar 
ratio  where  variation  from  said  ratio  is 
required  in  order  to  fit  the  documents 
into  the  image  area  of  the  microfiche 
format  used. 

(iv)  Film  submitted  shall  have  a 
thickness  of  at  least  >0.13  mm  (.005 
inches)<  (.005  inches  (0.13  nun)]  and 
not  more  than  >0.23  mm  (.009  inches)< 


[.009  inches  (0.23  mm)]  for  either 
cellulose  acetate  base  or  polyester  base 
type. 

(v)  Both  microfiche  formats  Al  (98 
frames,  14  columns  x  7  rows)  and  A3 
(63  fi^mes,  9  coliunns  x  7  rows)  which 
are  described  in  NMA  standard  MS2 
(Al  is  also  described  in  MSS)  are 
acceptable  for  use  in  preparation  of 
microfiche  submitted. 

(vi)  At  least  the  left-most  Vb  (50  mm  . 
x  12  mm)  of  the  header  or  title  area  of 
each  microfiche  submitted  shall  be  clear 
or  positive  appearing  so  that  the  Patent 
and  Trademark  Office  can  apply 
>appUcation<  [serial]  number  and  filing 
date  thereto  in  an  eye-readable  form. 
The  middle  portion  of  the  header  shall 
be  used  by  applicant  to  apply  an  eye- 
readable  application  identification  such 
as  the  tiUe  and/or  the  first  inventor's 
name.  Tlie  attorney's  docket  niunber 
may  be  included.  The  final  right-hand 
portion  of  the  microfiche  shall  contain 
sequence  in-formation  for  the 
microfiche,  such  as  1  of  4,  2  of  4,  etc. 

(vii)  Additional  requirements  which 
apply  specifically  to  microfiche  of 
filmed  paper  copy: 

(A)  The  first  fi^me  of  each  microfiche 
submitted  shall  contain  a  standard  test 
target  which  contains  five  NBS  Micro- 
copy Resolution  Test  Charts  (No. 
lOlOA),  one  in  the  center  and  one  in 
each  comer.  See  illustration  on  page  2 
of  NMA  Recommended  Practice  MS104, 
Inspection  and  Quality  Control  of  First 
Generation  Silver  Halide  Microfilm.  See 
also  paragraph  7  of  NMA-MS5. 

(B)  The  second  frame  of  each 
microfiche  submitted  must  contain  a 
fully  descriptive  title  and  the  inventor's 
name  as  filed. 

(C)  The  pages  or  lines  appearing  on 
the  microfiche  fi^mes  shoiUd  be 
consecutively  niunbered. 

(D)  Pagination  of  the  microfiche 
frames  shall  be  from  left  to  right  and 
from  top  to  bottom. 

(E)  At  a  reduction  of  24:1  resolution 
of  the  original  microfilm  shall  be  at  least 
120  lines  per  mm  (5.0  target)  so  that 
reproduction  copies  may  be  expected  to 
comply  with  provisions  of  paragraph 
7.1.4  of  NMA  Standard  MS5. 

(F)  Background  density  of  negative 
appearing  camera  master  microfiche  of 
filmed  paper  dociunents  shall  be  within 
the  range  of  0.9  to  1.2  and  line  density 
should  be  no  greater  than  0.08.  The 
density  shall  be  visual  diffuse  density  as 
measured  using  the  method  described  in 
ANSI  Standard  PH  2.19. 

(G)  An  index,  when  included,  should 
appear  in  the  last  fi-ame  (lower  right 
hand  comer  when  data  is  right-reading) 
of  each  microfiche.  See  NMA-MS5, 
paragraph  6.6. 


(viii)  Microfiche  generated  by 
Computer  Output  Microfilm  (COM). 

(A)  Background  density  of  negative- 
appearing  COM-generated  camera 
master  microfiche  shall  be  within  the 
range  of  1.5  to  2.0  and  line  density 
should  be  no  greater  than  0.2.  The 
density  shall  be  visual  diffuse  density  as 
described  in  ANSI  PH2.19. 

(B)  The  first  frame  of  each  microfiche 
submitted  should  contain  a  resolution 
test  fr'ame  in  conformance  with  NMA 
standard  MSl. 

(C)  The  second  bame  of  each 
microfiche  subnutted  must  contain  a 
fiilly  descriptive  title  and  the  inventor's 
name  as  filed. 

(D)  The  pages  or  lines  appearing  on 
the  microfiche  frames  should  be 
consecutively  numbered. 

(E)  It  is  preferred  that  pagination  of 
the  microfiche  frames  be  from  left  to 
right  and  top  to  bottom  but  the 
alternative,  i.e.,  torn  top  to  bottom  and 
from  left  to  right,  is  also  acceptable. 

(F)  An  index,  when  included,  should 
appear  on  the  last  frame  (lower  right 
hand  comer  when  data  is  right  reading) 
of  each  microfiche. 

(G)  Amendment  of  microfiche  must  be 
made  by  way  of  replacement  microfiche. 

30.  Section  1.97  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-{d) 
to  read  as  follows: 

§  1 .97    Filing  of  an  Infonnation  disclosure 
statenwnL 

(a)  In  order  >for  an  appUcant  for 
patent  or  for  reissue  of  a  patent,  or  an 
owner  of  a  patent  under  reexainination< 
to  have  information  considered  by  the 
Office  during  the  pendency  of  a  patent 
application,  an  information  disclosure 
statement  in  compliance  with  §  1.98 
should  be  filed  in  accordance  with  this 
section. 

(b)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  >by  the  applicant  or 
patent  owner<: 

(1)  Within  three  months  of  the  filing 
date  of  a  national  application; 

(2)  Within  three  months  of  the  date  of 
entry  of  the  national  stage  as  set  forth  in 
§  1.491  in  an  international  application; 
or 

(3)  Before  the  mailing  date  of  a  first 
Office  action  on  the  merits,  whichever 
event  occurs  last. 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  >by  the  applicant  or 
patent  owner<  after  the  period  specified 
in  paragraph  (b)  of  this  section,  but 
before  the  mailing  date  of  either: 

(1)  A  final  action  under  §  1.113;  or 

(2)  A  notice  of  allowance  under 
§  1.311,  whichever  occurs  first, 
provided  the  statement  is  accompanied 
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by  either  a  certification  as  specified  in 
paragraph  >(e)<  ((3)]  of  this  section  or 
the  fee  set  forth  in  §  1.17(p). 

(d)  An  information  disclosiue 
statement  shall  be  considered  by  the 
Office  if  filed  >by  the  applicant  or 
patent  owner<  after  the  mailing  date  of 
either. 

(1)  A  final  action  under  §  1.113;  or 

(2)  A  notice  of  allowance  under 
§  1.311,  whichever  occurs  first,  but 
before  payment  of  the  issue  fee, 
provided  the  statement  is  accompanied 
by: 

(i)  A  certification  as  specified  in 
paragraph  (e)  of  this  section; 

(ii)  A  petition  requesting 
consideration  of  the  information 
disclosure  statement;  and 

(iii)  The  petition  fee  set  forth  in 
§1.17(i). 
•        •        *        •        • 

31.  Section  1.98  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-(b) 
to  read  as  follows: 

$  1 .98    Content  of  Infonnation  disclosure 
statsntent. 

(a)  Any  infonnation  disclosure 
statement  filed  under  §  1.97  shall 
include: 

(1)  list  of  all  patents,  publications  or 
other  infonnation  submitted  for 
consideration  by  the  Office; 

(2)  A  legible  copy  of: 

(1)  Each  U.S.  >patent  application 
notice,  technical  contents  pubUcation 
and  U.S.<  and  foreign  patent; 

(U)  Each  publication  or  that  portion 
which  caused  it  to  be  Usted;  and 

(iii)  All  other  information  or  that 
portion  which  caused  it  to  be  listed, 
except  that  no  copy  of  >an 
unpublished<  [a]  U.S.  patent 
application  need  be  included;  and 

(3)  A  concise  explanation  of  the 
relevance,  as  it  is  presentiy  imderstood 
by  the  individual  designated  in  §  1.56(c) 
most  knowledgeable  about  the  content 
of  the  information,  of  each  patent, 
publication,  or  other  information  fisted 
that  is  not  in  the  English  language.  The 
concise  explanation  may  be  either 
separate  from  the  specification  or 
incorporated  therein. 

(b)  Each  U.S.  patent  listed  in  an 
information  disclosure  statement  shall 
be  identified  by  patentee,  patent  number 
and  issue  date.  >Each  U.S.  patent 
application  notice  or  technical  contents 
publication  Usted  in  an  information 
disclosure  statement  shall  be  identified 
by  applicant,  patent  application  notice 
number  or  technical  contents 
publication  number  and  pubUcation 
date.<  Each  foreign  patent  or  pubUshed 
foreign  patent  appUcation  shall  be 
identified  by  the  country  or  patent  office 
which  issued  the  patent  or  pubUshed 


the  appUcation,  an  appropriate 
document  number,  and  the  pubUcation 
date  indicated  on  the  patent  or 
pubUshed  appUcation.  Each  pubUcation 
shall  be  identified  by  author  (if  any), 
title,  relevant  pages  of  the  pubUcation, 
date,  and  place  of  pubUcation. 
«        •        *        *        * 

32.  Section  1.107  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.107    Otatlon  of  refsfences. 

(a)  If  domestic  patents  are  cited  by  the 
examiner,  their  niunbers  and  dates,  and 
the  names  of  the  patentees  [,  and  the 
classes  of  inventions]  must  be  stated.  >If 
domestic  pubUshed  appUcations  are 
dted  by  the  examiner,  their  technical 
contents  publication  number, 
pubUcation  date,  and  the  names  of  the 
applicants  must  be  stated.<  If  foreign 
pubUshed  appUcations  or  patents  are 
dted,  their  nationeUty  or  coimtry, 
numbers  and  dates,  and  the  names  of 
the  patentees  must  be  stated,  and  such 
other  data  must  be  furnished  as  may  be 
necessary  to  enable  the  appUcant,  or  in 
the  case  of  a  reexamination  proceeding, 
the  patent  owner,  to  identify  the 
pubUshed  appUcations  or  patents  cited. 
In  dting  foreign  pubUshed  appUcations 
or  patents,  in  case  only  a  pari  of  the 
dociunent  is  involved,  the  particular 
pages  and  sheets  containing  the  parts 
reUed  upon  must  be  identified.  If 
printed  pubUcations  are  dted,  the 
author  (if  any],  title,  date,  pages  or 
plates,  and  place  of  publication,  or  place 
where  a  copy  can  be  found,  shall  be 
giveU. 
•        •        *        •        * 

33.  Section  1.108  is  proposed  to  be 
revised  to  read  as  follows: 

}  1.108   Abandoned  applications  not  cited. 
Abandoned  applications  as  such  will 
not  be  dted  as  references  >,<  except 
those  which  >are  pubUshed 
appUcations  or<  have  been  opened  to 
inspection  by  the  pubUc  following  a 
defensive  pubUcation. 

34.  Section  1.131  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  foUows: 

$1,131    Affidavit  or  declaration  of  prior 
Invention  to  overcome  cited  patent  or 
publication. 

(a)(1)  When  any  claim  of  an 
appUcation  or  a  patent  under 
reexamination  is  rejected  imder  35 
U.S.C.  102(a)  or  (e),  or  35  U.S.C.  103 
based  on  a  U.S.  patent  >or  pending  or 
patented  pubUshed  appUcation<  to 
another  which  is  prior  art  under  35 
U.S.C.  102  (a)  or  (e)  and  which 
substantially  shows  or  describes  but 
does  not  claim  the  same  patentable 


invention,  as  defined  in  §  1.601(n),  or  on 
reference  to  a  foreign  patent  >,  an 
abandoned  U.S.  published  application,< 
or  to  a  printed  pubUcation,  the  inventor 
of  the  subject  matter  of  the  rejected 
claim,  the  owner  of  the  patent  under 
reexamination,  or  the  party  qualified 
imder  §§  1.42, 1.43,  or  1.47,  may  submit 
an  appropriate  oath  or  dedaration  to 
overcome  the  patent  >,  pubUshed 
appUcation<  or  pubUcation.  The  oath  or 
declaration  must  include  facts  showing 
a  completion  of  the  invention  in  this 
country  or  in  a  NAFTA  or  WTO  member 
coimtry  before  the  fiUng  date  of  the 
>U.S.  published  appUcation  or  the< 
appUcation  on  which  the  U.S.  patent 
issued,  or  before  the  date  of  the  foreign 
patent,  or  before  the  date  of  the  printed 
publication.  When  an  appropriate  oath 
or  declaration  is  made,  the  patent  >, 
pubUshed  appUcation<  or  pubUcation 
dted  shall  not  bar  the  grant  of  a  patent 
to  the  inv^itor  or  the  confirmation  of 
the  patentability  of  the  claims  of  the 
patent,  unless  the  date  of  such  patent  >, 
pubUshed  appUcation<  or  pubUcation  is 
more  than  one  year  prior  to  the  date  on 
which  the  inventor's  or  patent  ovtmer's 
application  was  filed  in  this  country. 

(2)  A  date  of  completion  of  the 
invention  may  not  be  established  imder 
this  section  before  December  8, 1993,  in 
a  NAFTA  country,  or  before  January  1, 
1996,  in  a  WTO  member  country  other 
than  a  NAFTA  country. 

>(3)  Notwithstanding  the  provisions 
of  paragraph  (a)(1)  of  this  section,  a 
showing  may  be  made  under  this 
section  where  the  inventions  defined  by 
a  claim  in  an  appUcation  or  a  patent 
under  reexamination  and  by  a  claim  in 
U.S.  patent  or  pending  or  patented 
pubUshed  appUcation  are  not  identical 
as  set  forth  in  35  U.S.C.  102,  and  where 
the  inventions  are  owned  by  the  same 
party,  unless  the  date  of  such  patent  or 
published  appUcation  is  more  than  one 
year  prior  to  the  date  on  which  the 
inventor's  or  patent  owner's  appUcation 
was  filed  in  this  country.< 
•        •        •        •        • 

35.  Section  1.132  is  proposed  to  be 
revised  to  read  as  follows: 

§1.132    Affidavits  or  deciarations 
traversing  grounds  of  rslection. 

When  any  claim  of  an  appUcation  or 
a  patent  under  reexamination  is  rejected 
on  reference  to  a  (domestic]  >U.S.< 
patent  >or  pending  U.S.  pubUshed 
appUcation<  which  substantiaUy  shows 
or  describes  but  does  not  claim  the 
invention,  or  on  reference  to  a  foreign 
patent,  >an  abandoned  U.S.  pubUshed 
appUcation,<  or  to  a  printed 
pubUcation,  or  to  facts  within  the 
personal  knowledge  of  an  employee  of 
the  Office,  or  when  rejected  upon  a 
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mode  or  capability  of  operation 
attributed  to  a  reference,  or  because  the 
alleged  invention  is  held  to  be 
inoperative  or  lacking  in  utility,  Or 
frivolous  or  injurious  to  pubUc  health  or 
morals,  affidavits  or  declarations 
traversing  these  references  or  objections 
may  be  received. 

36.  Section  1.136  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.136    FHing  of  thnety  responses  witti 
petition  and  fee  for  extension  of  time  and 
extensions  of  time  for  cause. 

(a)(1)  If  an  applicant  is  required  to 
respond  within  a  nonstatutory  or 
shortened  statutory  time  period, 
applicant  may  respond  up  to  four 
months  after  the  time  period  set  if  a 
petition  for  an  extension  of  time  and  the 
fee  set  in  §  1.17  are  filed  prior  to  or  with 
the  response,  imless: 

(i)  Applicant  is  notified  otherwise  in 
an  Office  action; 

(ii)  >The  response  is  to  a  requirement 
for  an  EngUsh  translation,  an  abstract  or 
claims  on  a  separate  sheet,  or  substitute 
specification  or  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quaUty 
and  in  the  proper  size  and  format  for 
electronic  reproduction  submitted 
pursuant  to  §§  1.52(d).  1.53(d),  1.60(d). 
1.62(d),  1.494(c)  or  1.495(c),  or  an  oath 
or  declaration  submitted  pursuant  to 
§§1.494(c)  or  1.495(c); 

(iii)<  The  response  is  a  reply  brief 
submitted  pursuant  to  §  1.193(b): 

>(iv)<  [(iii)]  The  response  is  a  request 
for  an  oral  hearing  submitted  pursuant 
to  S  1.194(b); 

>(v)<  [(iv)l  The  response  is  to  a 
decision  by  the  Board  of  Patent  Appeals 
and  Interferences  pursuant  to  §  1.196, 
§1.197  or  §1.304;  or 

>(vi)<  [(v)l  The  apphcation  is 
involved  in  an  interference  declared 
pursuant  to  §1.611. 

(2)  The  date  on  which  the  response, 
the  petition,  and  the  fee  have  been  filed 
is  the  date  of  the  response  and  also  the 
date  for  purposes  of  determining  the 
period  of  extension  and  the 
corresponding  amount  of  the  fee.  The 
expiration  of  the  time  period  is 
determined  by  the  amount  of  the  fee 
paid.  In  no  case  may  an  applicant 
respond  later  than  the  maximum  time 
period  set  by  statute,  or  be  granted  an 
extension  of  time  imder  paragraph  (b)  of 
this  section  when  the  provisions  of  this 
paragraph  are  available.  See  §  1.136(b) 
for  extensions  of  time  relating  to  >the 
filing  of  an  EngUsh  translation  pursuant 
to  §§  l.S2(d).  1.494(c)  or  1.495(c),  the 
filing  of  an  abstract  or  claims  on  a 
separate  sheet,  substitute  specification 
or  sheets  of  drawings  of  sufficient 
clarity,  contrast,  and  quality  and  in  the 


proper  size  and  format  for  electronic 
reproduction  piusuant  to  §§  1.53(d), 
1.60(d).  1.62(d).  1.494(c).  or  1.495(c).  the 
filing  of  an  oath  or  declaration  piusuant 
to  §§  1.494(c)  or  1.495(c).  or< 
proceedings  piu^uant  to  §§  1.193(b), 
1.194, 1.196  or  1.197.  See  §  1.304  for 
extension  of  time  to  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  to  commence  a  dvil  action.  See 
§  1 .550(c)  for  extension  of  time  in 
reexamination  proceedings  and  §  1.645 
for  extension  of  time  in  interference 
proceedings. 

37.  Section  1.138  is  proposed  to  be 
revised  to  read  as  follows: 

§1.138    Express  abandonment 

An  application  may  be  expressly 
abandoned  by  filing  in  the  Patent  and 
Trademark  Office  a  written  declaration 
of  abandonment  signed  by  the  applicant 
and  the  assignee  of  record,  if  any,  and 
identifying  the  application.  An 
application  may  also  be  expressly 
abandoned  by  filing  a  written 
declaration  of  abandonment  signed  by 
the  attorney  or  agent  of  record.  A 
registered  attorney  or  agent  acting  imder 
the  provision  of  §  1.34(a),  or  of  record, 
may  also  expressly  abandon  a  prior 
application  as  of  the  filing  date  granted 
to  a  continuing  application  when  filing 
such  a  continuing  apphcation.  Express 
abandonment  of  the  application  may  not 
be  recognized  by  the  Office  unless  it  is 
actually  received  by  appropriate 
officials  in  time  to  act  thereon  before  the 
date  of  issue  >or  publication.  An 
applicant  seeking  to  abandon  an 
apphcation  to  avoid  pubUcation  of  the 
apphcation  must  submit  a  proper  letter 
of  express  abandonment  more  than  two 
mondis  prior  to  the  projected  date  of 
publication  to  allow  sufficient  time  to 
permit  the  appropriate  officials  to 
recognize  the  abtmdonment  and  remove 
the  apphcation  from  the  pubhcaUon 
process,  and  unless  an  applicant 
receives  written  acknowledgement  of 
the  letter  of  express  abandonment  prior 
to  the  projected  date  of  pubhcation. 
apphcant  should  expect  that  the 
apphcation  will  be  published  in  regular 
course<. 

38.  Section  1.154  is  proposed  to  be 
revised  to  read  as  follows: 

§1.154    Arrangsment  of  spaclfication. 

>(a)  The  elements  of  the  design 
apphcation,  if  applicable,  should  appear 
in  the  following  order<  (The  following 
order  of  arrangement  should  be 
observed  in  framing  design 
specifications]: 

>(1)  Design  Apphcation  Transmittal 
Form. 

(2)  Fee  Transmittal  Form. 


(3)<  ((a)]  Preamble,  stating  name  of 
the  applicant  and  title  of  the  design. 

>(4)  Cross-reference  to  related 
apphcations. 

(5)  Statement  regarding  federally 
sponsored  research  or  development.< 

>(6)<  I(b)]  Description  of  the  figiue  or 
figures  of  the  drawing. 

>(7)<  1(c))  Description  (.  if  any). 

>(8)<  ((d)l  Claim. 

>(9)  Drawings  or  photographs 

(10)<  ((e)]  Executed  oath  or 
declaration  (See  §  1.153(b)). 

(b)  [Reserved] 

39.  Section  1.163  is  proposed  to  be 
amended  by  adding  new  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§1.163    Specification. 

***** 

>(c)  The  elements  of  the  plant 
application,  if  apphcable,  should  appear 
in  the  following  order: 

(1)  Plant  Apphcation  Transmittal 
Form. 

(2)  Fee  Transmittal  Form. 

(3)  Abstract  of  the  disclosvire. 

(4)  Title  of  the  invention. 

(5)  Cross-reference  to  related 
apphcations. 

(6)  Statement  regarding  federally 
sponsored  research  or  development. 

(7)  Background  of  the  invention. 

(8)  Brief  siunmary  of  the  invention. 

(9)  Brief  description  of  the  drawing. 

(10)  Detailed  Botanical  Description. 

(11)  Claim. 

(12)  Drawings  (in  duphcate). 

(13)  Executed  oath  or  declaration. 

(14)  Plant  color  coding  sheet. 

(d)  A  plant  color  coding  sheet  as  used 
in  this  section  means  a  sheet  that 
specifies  a  color  coding  system  as 
designated  in  a  recognized  color 
dictionary,  and  hsts  every  plant 
structiue  to  which  color  is  a 
distinguishing  featiu%  and  the 
corresponding  color  code  which  best 
represents  that  plant  structure.< 

40.  Section  1.291  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-(b) 
to  read  as  follows: 

§  1 .291    Protests  by  ttie  public  against 
pending  applications. 

(a)  Protests  by  a  member  of  the  pubUc 
against  pending  applications  will  be 
referred  to  the  examiner  having  charge 
of  the  subject  matter  involved.  A  protest 
specifically  identifying  the  apphcation 
to  which  the  protest  is  directed  will  be 
entered  in  the  apphcation  file  if: 

(1)  The  protest  is  [timely]  submitted  >: 

(i)  prior  to  the  date  the  application 
was  published  or  the  mailing  of  a  notice 
of  allowance  under  §  1.311,  whichever 
occurs  first;  or 

(ii)  vtrithin  two  months  of  the  date  the 
apphcation  was  pubUshed  or  prior  to 


Federal  Register  /  Voi.  60,  No.  157  /  Tuesday;  August  15.  199L-  -  Proposed  Rule?  42383 


the  mailing  of  a  notice  of  allowance 
under  §  1.311,  whichever  occurs  first,  if 
accompanied  by  the  fee  set  forth  in 
§1.17{t)<;and 

(2)  The  protest  is  either  served  upon 
the  apphcant  in  accordance  with 
§  1.248.  or  >,  if  submitted  prior  to  the 
date  the  apphcation  was  pubhshed,< 
filed  Mdth  the  Office  in  duphcate  in  the 
event  service  is  not  possible. 

[Protests  raising  fraud  or  other 
inequitable  conduct  issues  will  be 
entered  in  the  apphcation  file,  generally 
without  comment  on  those  issues. 
Protests  which  do  not  adequately 
identify  a  pending  patent  apphcation 
Mrill  be  disposed  of  and  will  not  be 
considered  by  the  Office.] 

(b)  >Protests  raising  fraud  or  other 
inequitable  conduct  issues  will  be 
entered  in  the  apphcation  file,  generally 
without  comment  on  those  issues. 
Protests  which  do  not  adequately 
identify  a  pending  patent  apphcation 
will  be  disposed  of  and  will  not  be 
considered  by  the  Office.<  A  protest 
submitted  in  accordance  with  the 
second  sentence  of  paragraph  (a)  of  this 
section  will  be  considered  by  tlie  Office 
if  >the  apphcation  is  still  pending  when 
the  protest  and  application  file  are 
brought  before  the  examiner  and<  it 
includes: 

(1)  A  hsting  of  the  patents, 
publications,  or  other  information  rehed 
upon; 

(2)  A  concise  explanation  of  the 
relevance  of  each  hsted  item; 

(3)  A  copy  of  each  Usted  patent  or 
publication  or  other  item  of  information 
in  vmtten  form  or  at  least  the  pertinent 
portions  thereof;  and 

(4)  An  Enghsh  language  translation  of 
all  the  necessary  and  pertinent  parts  of 
any  non-Enghsh  language  patent, 
pubhcation,  or  other  item  of  information 
in  written  form  rehed  upon; 
***** 

41.  Section  1.292  is  proposed  to  be 
amended  by  revising  paragraphs  (a)-{b) 
to  read  as  follows: 

§  1 .292    PulMIe  use  proceedings. 

(a)  When  a  petition  for  the  institution 
of  pubhc  use  proceedings,  supported  by 
affidavits  or  declarations  [and  the  fee  set 
forth  in  §  1.17(j).  is  filed  by  one  having 
infcHination  of  the  pendency  of  an 
apphcation  and]  is  foimd,  on  reference 
to  the  examiner,  to  make  a  prima  facie 
showing  that  the  invention  claimed  in 
an  apphcation  beheved  to  be  on  file  had 
been  in  pubhc  use  or  on  sale  more  than 
one  year  before  the  filing  of  the 
application,  a  hearing  may  be  had  before 
the  Commissioner  to  determine  whether 
a  pubhc  use  proceeding  should  be 
instituted.  If  instituted,  the 
Commissioner  may  designate  an 


appropriate  official  to  conduct  the 
pubhc  use  proceeding,  including  the 
setting  of  times  for  taking  testimony, 
which  shall  be  taken  as  provided  by 
§§  1.671  through  ir685.  The  petitioner 
will  be  heard  in  the  proceedings  but 
after  decision  therein  will  not  be  heard 
further  in  the  prosecution  of  the 
apphcation  for  patent. 

(b)  The  petition  and  accompanying 
papers  [should  either:  (1)  Reflect  that  a 
copy  of  the  same  has  been  served  upon 
the  apphcant  or  upon  his  attorney  or 
agent  of  record;  or  (2)  be  filed  with  the 
Office  in  duphcate  in  the  event  service 
is  not  possible.  The  petition  and 
accompanying  papers],  or  a  notice  that 
such  a  petition  has  been  filed,  sludl  be 
entered  in  the  apphcation  file  [.]  >if: 

(1)  The  petition  is  accompanied  by 
the  fee  set  forth  in  §  1.17(j); 

(2)  The  petition  is  served  on  the 
apphcant  in  accordance  with  §  1.248.  or. 
if  submitted  prior  to  the  date  the 
apphcation  was  published,  filed  with 
the  Office  in  duphcate  in  the  event 
service  is  not  possible;  and 

(3)  The  petition  is  submitted  within 
two  months  of  the  date  the  apphcation 
was  pubhshed  or  prior  to  the  mailing  of 
a  notice  of  allowance  under  §  1.311. 
whichever  occiu^  first.< 

*        *        *        * 

42.  A  new,  undesignated  center 
heading  and  new  sections  1.305  through 
1.308  are  proposed  to  be  added  to 
Subpart  B-National  Processing 
Provisions  to  read  as  follows: 

>Pubiication  of  Applications 

§1.305   Withdrawal  from  publication. 

Apphcations  may  be  withdrawn  fiom 
pubhcation  at  the  initiative  of  the  Office 
or  upon  request  by  the  apphcant.  An 
apphcation  will  not  be  withdrawn  from 
publication  for  any  reason  except: 

(a)  A  mistake  on  the  part  of  the  Office; 

(b)  The  apphcation  is  either  national 
security  classified  (see  §  5.9(b])  or 
subject  to  a  secrecy  order  pursuant  to  35 
U.S.C.  181;  or 

(c)  Express  abandonment  of  the 
application  purauant  to  §  1.138. 

§  1.306    Publication  of  application. 

(a)  A  U.S.  national  apphcation  for 
patent  which  was  either  filed  in  the 
Office  under  35  U.S.C.  111(a)  or  which 
resulted  from  an  international 
apphcation  after  comphance  with  35 
U.S.C.  371,  or  an  application  filed  in  the 
Office  under  35  U.S.C.  161  will  be 
pubhshed  as  soon  as  possible  after  the 
expiration  of  a  period  of  18  months  from 
the  filing  date,  including  the  earhest 
filing  date  for  which  a  benefit  is  sought, 
unless: 

(1)  The  apphcation  is  national 
security  classified  (see  §  5.9(b))  or 


subject  to  a  secrecy  order  pursuant  to  35 
U.S.C.  181; 

(2)  The  apphcation  has  issued  as  a 
patent; 

(3)  The  apphcation  is  recognized  by 
the  Office  as  no  longer  pending;  or 

(4)  The  apphcation  was  previously 
published  pursuant  to  paragraph  (d)  of 
this  section. 

(b)  The  pubhcation  of  an  apphcation 
shall  consist  of: 

(1)  A  notice  designated  as  a  "Gazette 
Entry"  containing  information  such  as 
the  apphcation  number,  filing  date,  title, 
inventor's  name,  abstract,  a  chawing 
figure  (if  appropriate),  a  representative 
claim,  and  U.S.  and  International  Patent 
Classification  (IPC)  classification(s)  in  a 
Gazette  of  Patent  Apphcation  Notices; 

(2)  A  printed  publication  designated 
as  a  "patent  application  notice" 
containing  information  such  as  the 
apphcation  number,  filing  date,  title, 
inventor's  name,  correspondence 
address,  abstract,  a  drawing  figure  (if 
appropriate),  a  representative  claim,  and 
U.S.  and  International  Patent 
Classification  (IPC)  classification(s); 

(3)  A  document  designated  as  a 
"technical  contents  pubhcation" 
containing  the  patent  apphcation  notice 
and  the  specification,  abstract,  claim(s), 
and  drawing(s);  and 

(4)  Pubhc  access  to  a  copy  of  the 
specification,  drawings,  and  all  papers 
relating  to  the  apphcation  file  in 
accordance  with  §  1.11(a). 

(c)  Provisional  apphcations  filed  in 
the  Office  under  35  U.S.C.  111(b)  shall 
not  be  published,  and  design 
apphcations  filed  in  the  Office  under  35 
U.S.C.  171  and  reissue  apphcations  filed 
m  the  Office  under  35  U.S.C.  251  shall 
not  be  pubhshed  pursuant  to  this 
section. 

(d)  Apphcations  that  will  be 
pubhshed  pursuant  to  paragraph  (a)  of 
this  section  may  be  pubhshed  earher 
than  as  set  forth  in  paragraph  (a)  of  this 
section  upon  petition  by  the  apphcant. 
Any  petition  requesting  early 
pubhcation  of  an  apphcation  must  be 
accompanied  by  the  fee  set  forth  in 

§  1.17(1)  and  filed  as  soon  as  possible. 
No  consideration  will  be  given  to 
requests  for  early  pubhcation  in  an 
apphcation  lacking  an  abstract  or  claims 
on  a  separate  sheet,  any  Enghsh 
translation  required  pursuant  to 
§  1.52(d),  or  substitute  specffication  or 
drawings  required  pursuant  to 
§§  1.53(d),  1.60(d).  or  1.62(d).  No 
consideration  will  be  given  to  requests 
for  publication  on  a  certain  date,  and 
such  requests  will  be  treated  as  a 
request  for  pubhcation  as  soon  as 
possible. 

(e)  An  applicant  who  is  an 
independent  inventor  and  has  been 
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accOTded  status  under  35  U.S.C.  41(h)  in 
an  application  that  will  be  published 
pimuant  to  paragraph  (a)  of  this  section 
and  does  not  claim  the  benefit  of  an 
earlier  filing  date  under  35  U.S.C  119, 
120, 121,  365(a]  or  365(c)  may  request 
that  the  appUcation  not  be  pubU^ed 
until  three  months  after  an  action  on  the 
merits.  A  petition  requesting Ihat  the 
appUcation  not  be  pubUshed  until  three 
months  after  an  action  on  the  merits 
must  be  submitted  with  the  filing  of  the 
application  and  be  accompanied  by: 

fl)  The  petition  fee  set  forth  in 
Sl.l7(i):and 

(2)  A  certification  that  the  invention 
disclosed  in  the  application  was  not  or 
will  not  be  the  subject  of  an  application 
filed  in  a  foreign  coimtry.  The 
certification  must  be  verified  if  made  by 
a  person  not  registered  to  practice  before 
the  Patent  and  Trademark  Office. 

{1.307    DelivaryofltMprlntKipuMicalion. 

The  patent  application  notice  will  be 
delivered  or  mailed  on  the  day  of  its 
pubUcation  to  the  correspondence 
address  of  record.  See  §  1.33(a). 

f1.30e   Comcdon  of  ItM  printed 
pubNcaUon. 

A  request  for  a  certificate  of  correction 
for  the  patent  appHcation  notice  will 
only  be  granted  when  the  Office  makes 
a  significant  mistake  which  is  apparent 
from  Office  records.< 

43.  Section  1.315  is  proposed  to  be 
revised  to  read  as  follows: 

f  1.315    Delivery  of  patent 

The  patent  will  be  delivered  or  mailed 
>upon  issuance<  [on  the  day  of  its  date] 
to  >the  correspondence  address  of 
record.  See  §  1.33(a).<  [the  attorney  or 
agent  of  record,  if  there  be  one;  or  if  the 
attorney  or  agent  so  requests,  to  the 
patentee  or  assignee  of  an  interest 
therein;  or,  if  there  be  no  attorney  or 
agent,  to  the  patentee  or  to  the  assignee 
of  the  entire  interest,  if  he  so  requests.) 

44.  Section  1.321  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S 1 .321    Statutory  disclaimers,  including 
tennlnal  disclaimers. 


(c)  A  terminal  disclaimer,  when  filed 
to  obviate  a  >non-statutory<  double 
patenting  rejection  in  a  patent 
application  or  in  a  reexamination 
proceeding,  must: 

(1)  Comply  with  the  provisions  of 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section; 

(2)  Be  signed  in  accordance  with 
paragraph  (b)(1)  of  this  section  if  filed 
in  a  patent  application  or  in  accordance 
with  paragraph  (a)(1)  of  this  section  if 
filed  in  a  reexamination  proceeding;  and 


(3)  Include  a  provision  that  any  patent 
granted  on  that  application  or  any 
patent  subject  to  the  reexamination 
proceeding  shall  be  enforceable  only  for 
and  during  such  period  that  said  patent 
is  commonly  owned  with  the 
appUcation  or  patent  which  formed  the 
basis  for  the  rejection. 

45.  Section  1.492  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  foUows: 

f1.492    National  stage  fees. 

***** 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  appUcation  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.9(f))— >$355.00< 

[$330.00] 
By  other  than  a  small  entity — >710.00< 

[660.00] 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  J^as  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  appUcation  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 
By  a  small  entity  (§  1.9(f))— >390.00< 

[365.00] 
By  other  than  a  small  entity — >780.00< 
[730.00] 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  S  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 

§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 
By  a  smaU  entity  (§  1.9(f))— >520.00< 

[490.00] 
By  other  than  a  smaU  entity — >1040.00< 

[980.00] 

(4)  Where  the  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office  and 
the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial 
appUcabiUty,  as  defined  in  PCT  Article 
33(1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  appUcation 
entering  the  national  stage  (see 

§  1.496(b)): 

By  a  smaU  entity  (§  1.9(f))— >60.00< 

[46.00] 
By  other  than  a  small  entity — >120.00< 

[92.00] 

(5)  Where  a  search  report  on  the 
international  appUcation  has  been 


prepared  by  the  European  Patent  Office 

or  the  Japanese  Patent  Office: 

By  a  smaU  entity  (§  1.9(f))— >455.00< 

[425.00] 
By  other  than  a  smaU  entity — ^>91Q.00< 

[850.00] 

46.  Section  1.494  is  proposed  to  be 
amended  by  revising  paragraphs  (c)  and 
(g)  to  read  as  follows: 

}1.404  Entering  the  nallonal  Stags  In  ttM 
Untied  Statss  of  Amsrica  as  a  Designatad 
Offica. 

•        *        *        •        • 

(c)  If  appUcant  compUes  with 
paragraph  (b)  of  this  section  before 
expiration  of  20  months  fit>m  the 
priority  date  but  omits: 

(1)  A  translation  of  the  international 
appUcation,  as  filed,  into  the  EngUsh 
language,  if  it  was  originally  filed  in 
another  language  (35  U.S.C.  371(c)(2)) 
>;<  [and/or] 

(2)  The  oath  or  declaration  of  the 
inventor  (35  U.S.C.  371(c)(4);  see         '^ 
§1.497); 

>(3)  An  abstract  or  claims  on  a 
separate  sheet  (see  §§  1.72(b)  and 
1.75(h)); 

(4)  Papers  typed  on  but  one  side  of  the 
paper  (see  §  1.52(b));  and/or 

15)  AppUcation  papers  or  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaUty,  and  in  the  proper  size  and 
format  for  electronic  reproduction  (see 
§§  1.52(a)  and  (b)  and  1.85(a)),< 
appUcant  will  be  so  notified  and  given 
a  period  of  time  within  which  to  file  the 
>EngUsh<  translation  >,<  [and/or]  oath 
or  declaration  >,  abstract  or  claims  on  a 
separate  sheet,  and  a  substitute 
specification  in  compUance  with  §  1.125 
with  papers  typed  on  but  one  side  of  the 
paper  and  sheets  of  drawings,  each  of 
the  substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaUty  and  in  ibe  proper  size  and 
format  for  electronic  reproduction<  in 
order  to  prevent  abandonment  of  the 
appUcation.  The  payment  of  the 
processing  fee  set  forth  in  §  1.492(f)  is 
required  for  acceptance  of  an  English 
translation  later  than  the  expiration  of 
20  months  after  the  priority  date.  The 
payment  of  the  surcharge  set  forth  in 
§  1.492(e)  is  required  for  acceptance  of 
the  oath  or  declaration  of  the  inventor 
later  than  the  expiration  of  20  months 
after  the  priority  date.  >The  period  for 
filing  the  English  translation,  oath  or 
declaration,  an  abstract  and  claims  on  a 
separate  sheet,  and  a  substitute 
specification  and  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quaUty 
and  in  the  proper  size  and  format  for 
electronic  reproduction  carmot  be 
extended  pursuant  to  §  1.136(a).<  A 
copy  of  the  notification  mailed  to 
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appUcant  should  accompany  any 
response  thereto  submitted  to  the  Office. 

•  •        •        *        * 

(g)  An  international  appUcation 
becomes  abandoned  as  to  the  United 
States  20  months  bom  the  priority  date 
if  the  requirements  of  paragraph  (b)  of 
this  section  have  not  bisen  complied 
with  within  20  months  from  the  priority 
date  where  the  United  States  has  been 
designated  but  not  elected  by  the 
expiration  of  19  months  from  the 
priority  date.  If  the  requirements  of 
paragraph  (b)  of  this  section  are 
compUed  with^within  20  months  bom 
the  priority  date  but  any  required 
translation  of  the  international 
appUcation  as  filed  >,<  [and/or]  the  oath 
or  declaration  >,abstract  or  claims  on  a 
separate  sheet,  and/or  substitute 
specification  in  compUance  with  §  1.125 
with  papers  typed  on  but  one  side  of  the 
paper  and  sheets  of  drawings,  each  of 
the  substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
ffiid  quaUty  and  in  the  proper  size  and 
-format  for  electronic  reproduction<  are 
not  timely  filed,  an  international 
appUcation  will  become  abandoned  as 
to  the  United  States  upon  expiration  of 
the  time  period  set  pursuant  to 
paragraph  (c)  of  this  section. 

47.  Section  1.495  is  proposed  to  be 
amended  by  revising  paragraphs  (c)  and 
(h)  to  read  as  foUows: 

f  1.496    Entering  the  national  stage  In  ttM 
United  States  of  America  as  an  Elsctsd 
Otnca. 

•  *        •        *        • 

(c)  If  appUcant  complies  with 
paragraph  (b)  of  this  section  before 
expiration  of  30  months  from  the 
priority  date  but  omits: 

(1)  A  translation  of  the  international 
appUcation,  as  filed,  into  the  EngUsh 
language,  if  it  was  originally  filed  in 
another  language  (35  U.S.C.  371(c)(2)) 
>;<  [and/or] 

(2)  The  oath  or  declaration  of  the 
inventor  (35  U.S.C.  371(c)(4);  see 

S  1.497); 

>(3)  An  abstract  or  claims  on  a 
separate  sheet  (see  §§  1.72(b)  and 
1.75(h)); 

(4)  Papers  typed  on  but  one  side  of  the 
paper  (see  §  1.52(b));  and/or 

(5)  AppUcation  papers  or  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaUty,  and  in  the  proper  size  and 
format  for  electronic  reproduction  (see 
§§  1.52(a)  and  (b)  and  1.85(a)),< 
appUcant  vrill  be  so  notified  and  given 
a  period  of  time  within  which  to  file  the 
>EngUsh<  translation  >,<  [and/or]  oath 
or  declaration  >,  abstract  or  claims  on  a 
separate  sheet,  and  a  substitute 
specification  in  compliance  vnth  §  1.125 
with  papers  typed  on  but  one  side  of  the 


paper  and  sheets  of  drawings,  each  of 
the  substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quality  and  in  the  proper  size  and 
format  for  electronic  reproduction<  in 
order  to  prevent  abandonment  of  the 
appUcation.  The  pajrment  of  the 
processing  fee  set  forth  in  §  1.492(f)  is 
required  for  acceptance  of  an  English 
translation  later  than  the  expiration  of 
30  months  after  the  priority  date.  The 
payment  of  the  siut:harge  set  forth  in 
§  1.492(e)  is  required  for  acceptance  of 
the  oath  or  declaration  of  the  inventor 
later  than  the  expiration  of  30  months 
after  the  priority  date.  >The  period  for 
filing  the  EngUsh  translation,  oath  or 
declaration,  an  abstract  and  claims  on  a 
separate  sheet,  and  a  substitute 
specification  and  sheets  of  drawings  of 
sufficient  clarity,  contrast,  and  quality 
and  in  the  proper  size  and  format  for 
electronic  reproduction  caimot  be 
extended  pursuant  to  §  1.136(a).<  A 
copy  of  the  notification  mailed  to 
appUcant  should  accompany  any 
response  thereto  submitted  to  the  Office. 
***** 

(h)  An  international  appUcation 
becomes  abandoned  as  to  the  United 
States  30  months  bom  the  priority  date 
if  the  requirements  of  paragraph  (b)  of 
this  section  have  not  been  complied 
with  within  30  months  from  the  priority 
date  where  the  United  States  has  been 
elected  by  the  expiration  of  19  months 
from  the  priority  date.  If  the 
requirements  of  paragraph  (b)  of  this 
section  are  compUed  with  within  30 
months  from  the  priority  date  but  any 
required  translation  of  the  international 
appUcation  as  filed  >,<  [and/or]  the  oath 
or  declaration  >,abstract  or  claims  on  a 
separate  sheet,  and/or  a  substitute 
specification  in  compUance  with  §  1.125 
with  papers  typed  on  but  one  side  of  the 
paper  and  sheets  of  drawings,  each  of 
the  substitute  specification  and  sheets  of 
drawings  of  sufficient  clarity,  contrast, 
and  quaUty  and  in  the  proper  size  and 
format  for  electronic  reproduction<  are 
not  timely  filed,  an  international 
application  will  become  abandoned  as 
to  the  United  States  upon  expiration  of 
the  time  period  set  pursuant  to 
paragraph  (c)  of  this  section. 

48.  Section  1.497  is  proposed  to  be 
revised  to  read  as  foUows: 

§  1 .497    Oath  or  declaration  under  35 
U.S.C.  371(c)(4). 

(a)  When  an  appUcant  of  an 
international  appUcation  [,  if  the 
inventor,]  desires  to  enter  the  national 
stage  under  35  U.S.C.  371  pursuant  to 
§§  1.494  or  1.495,  he  or  she  must  file  an 
oath  or  declaration  >that: 

(1)  Is  executed  in  accordance  with 
either  §§  1.66  or  1.68; 


(2)  Identifies  the  specification  to 
which  it  is  directed; 

(3)  Identifies  each  inventor  and  the 
country  of  citizenship  of  each  inventor, 
and 

(4)  States  that  the  person  making  the 
oath  or  declaration  beUeves  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  tibe 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought<  [in 
accordance  with  §  1.63.] 

(b)  >(1)  The  oath  or  declaration  must 
be  made  by  all  of  the  actual  inventors 
except  as  provided  for  in  §§  1.42, 1.43 
or  1.47. 

(2)<  If  the  >p>erson  making  the  oath  ot 
declaration  is  not  the  inventor  (§§  1.42, 
1.43  or  1.47),<  [international  appUcation 
was  made  as  provided  in  §§  1.422, 1 .423 
or  1.425,1  the  >oath  or  declaration  shaU 
state  the  relationship  of  the  person< 
[appUcant  shaU  state  his  or  her 
relationship]  to  the  inventor  and,  upon 
information  and  beUef,  the  facts  which 
the  inventor  is  required  [by  §  1.63)  to 
state. 

>(c)  The  oath  or  declaration  must 
comply  with  the  requirements  of  §  1.63; 
however,  if  the  oath  or  declaration 
meets  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section,  the  oath  or 
declaration  will  be  accepted  as 
complying  with  35  U.S.C.  371(c)(4)  and 
§§  1.494(c)  or  1.495(c).  If  the  oath  or 
declaration  does  not  meet  the 
requirements  of  §  1.63,  a  supplemental 
oath  or  declaration  in  compliance  with 
§  1.63  will  be  required  in  accordance 
writh§1.67.< 

49.  Section  1.701  is  proposed  to  be 
revised  as  follows: 

§  1 .701    Extension  of  patent  term  due  to 
prosscutlon  delay. 

(a)  A  patent,  other  than  for  designs, 
issued  on  an  appUcation  filed  on  or  after 
June  8, 1995,  is  >,  subject  to  the 
provisions  of  this  section,<  entitled  to 
extension  of  the  patent  term  if  the 
issuance  of  the  patent  was  delayed  due 
to: 

(1)  Interference  proceedings  under  35 
U.S.C.  135(a);  and/or 

(2)  The  appUcation  being  placed 
imder  a  secrecy  order  under  35  U.S.C. 
181;  and/or 

(3)  Appellate  review  by  the  Board  of 
Patent  Appeals  and  Interferences  or  by 
a  Federal  court  imder  35  U.S.C.  141  or 
145,  if  the  patent  was  issued  pursuant 
to  a  decision  reversing  an  adverse 
determination  of  patentability  >;  and/ 
or<  [and  if  the  patent  is  not  subject  to 
a  terminal  disclaimer  due  to  the 
issuance  of  another  patent  claiming 
subject  matter  that  is  not  patentably 
distinct  from  that  under  appellate 
review.] 


42386  Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  i995  /  Proposed  Rules 


>(4)  An  unusual  administrative  delay 
by  the  Office. 

(i)  Circumstances  constituting  an 
unusual  administrative  delay  by  the 
Office  include  the  failure  to: 

(A)  Act  on  a  reply  under  §  1.111  or 
appeal  brief  under  §  1.192  within  six 
months  of  the  date  it  was  filed; 

(B)  Act  on  an  application  within  six 
months  of  the  date  of  a  decision  imder 
§  1.196  by  the  Board  of  Patent  Appeals 
and  Interferences  where  claims  stand 
allowed  in  an  application  or  the  nature 
of  the  decision  requires  further  action 
by  the  examiner  (§  1.197);  and 

(C)  Issue  a  patent  within  six  months 
of  the  date  that  the  issue  fee  was  paid 
or  all  outstanding  req\iirements  were 
satisfied,  whichever  is  later.< 

(ii)  (Reserved] 

(b)  The  term  of  a  patent  entitled  to 
extension  under  para^ph  (a)  of  this 
section  shall  be  extended  for  the  sum  of 
the  periods  of  delay  calculated  under 
paragraphs  (c)(1).  (c)(2).  (c)(3)  >,  (c)(4)< 
and  (d)  of  this  section,  to  the  extent  that 
these  periods  are  not  overlapping,  up  to 
a  maximiun  of  >ten<  [five]  years.  The 
extension  will  run  from  the  expiration 
date  of  the  patent. 

(c)(1)  The  period  of  delay  under 
paragraph  (a)(1)  of  this  section  for  an 
application  is  the  siun  of  the  following 
periods,  to  the  extent  that  the  periods 
are  not  overlapping: 

(i)  With  respect  to  each  interference  in 
which  the  application  was  involved,  the 
niunber  of  days,  if  any.  in  the  period 
beginning  on  the  date  the  interference 
was  declared  or  redeclared  to  involve 
the  application  in  the  interference  and 
ending  on  the  date  that  the  interference 
was  terminated  with  respect  to  the 
application;  and 

(ii)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date 
prosecution  in  the  application  was 
suspended  by  the  Patent  and  Trademark 
Office  due  to  interference  proceedings 
under  35  U.S.C.  135(a)  not  involving  the 
application  and  ending  on  the  date  of 
the  termination  of  the  suspension. 

(2)  The  period  of  delay  under 
paragraph  (a)(2)  of  this  section  for  an 
application  is  the  sum  of  the  following 
periods,  to  the  extent  that  the  periods 
are  not  overlapping: 

(i)  The  number  of  days,  if  any,  the 
application  was  maintained  in  a  sealed 
condition  imder  35  U.S.C.  181; 

(ii)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  of  mailing 
of  an  examiner's  answer  imder  §  1.193 
in  the  application  under  secrecy  order 
and  ending  on  the  date  the  secrecy  order 
and  any  renewal  thereof  was  removed; 

(iii)  the  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  applicant 
was  notified  that  an  interference  would 


be  declared  but  for  the  secrecy  order 
and  ending  on  the  date  the  secrecy  order 
and  any  renewal  thereof  was  removed; 
and 

(iv)  The  number  of  days,  if  any.  in  the 
period  beginning  on  the  date  of 
notification  imder  §  5.3(c)  >of  this 
chapter<  and  ending  on  the  date  of 
mailing  of  the  notice  of  allowance  under 
§1.311. 

(3)  The  period  of  delay  under 
I>aragraph  (a)(3)  of  this  section  is  the 
sum  of  the  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  on  which 
an  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  was  filed 
under  35  U.S.C.  134  and  ending  on  the 
date  of  a  final  decision  in  favor  of  the 
applicant  by  the  Board  of  Patent 
Appeals  and  Interferences  or  by  a 
Federal  court  in  an  appeal  under  35 
U.S.C.  141  or  a  dvil  action  under  35 
U.S.C.  145. 

>(4)  The  period  of  delay  under 
paragraph  (a)(4)  of  this  section  is  the 
sum  of  the  number  of  days,  if  any,  in  the 
period  of  unusual  delay  by  the  Office.< 

(d)  The  period  [of  delay]  set  forth  in 
paragraph  (c)[(3)]  shall  be  reduced  by 
>any  time  during  the  processing  or 
examination  of  the  application,  as 
determined  by  the  Commissioner, 
during  which  the  applicant  for  patent 
failed  to  engage  in  reasonable  efl^orts  to 
conclude  processing  or  examination  of 
the  application.  In  determining  whether 
an  applicant  failed  to  engage  in 
reasonable  efforts  to  conclude 
processing  or  examination  of  the 
application,  the  Commissioner  may 
examine  the  facts  and  circumstances  of 
the  applicant's  actions  during  the  entire 
prosecution  of  the  application  to 
determine  whether  the  applicant 
exhibited  that  degree  of  timeliness  as 
may  reasonably  be  expected  from,  and 
which  is  ordinarily  exercised  by,  an 
applicant  for  patent  seeking  to  conclude 
the  processing  or  examination  of  the 
application.  Circumstances  constituting 
a  failure  to  engage  in  reasonable  efforts 
to  conclude  processing  or  examination 
of  the  application  include: 

(1)  Requesting  suspension  of  action 
under  §  1.103;  and 

(2)  Abandonment  of  the  application.< 

[: 

(1)  any  time  during  the  period  of 
appellate  review  that  occurred  before 
three  years  from  the  filing  date  of  the 
first  national  application  for  patent 
presented  for  examination;  and 

(2)  any  time  diuing  the  period  of 
appellate  review,  as  determined  by  the 
Conunissioner,  during  which  the 
applicant  for  patent  did  not  act  with  due 
diligence.  In  determining  the  due 
diligence  of  an  applicant,  the 
Commissioner  may  examine  the  facts 


and  circumstances  of  the  applicant's 
actions  during  the  period  of  appellate 
review  to  determine  whether  the 
applicant  exhibited  that  degree  of 
timeliness  as  may  reasonably  be 
expected  from,  and  which  is  ordinarily 
exercised  by,  a  person  during  a  period 
of  appellate  review.] 

>(e)  No  patent  term  shall  be  extended 
under  this  section: 

(1)  Beyond  the  expiration  date 
specified  in  a  terminal  disclaimer  in  a 
patent  whose  term  has  been  disclaimed 
in  such  terminal  disclaimer;  or 

(2)  In  a  patent  issued  before  the 
expiration  of  three  years  after  the  filing 
date  of  the  application  or  entry  of  the 
application  into  the  national  stage  under 
35  U.S.C.  371,  whichever  is  later,  not 
taking  into  account  any  claim  to  the 
benefit  of  the  filing  date  of  any 
application  under  35  U.S.C.  120. 121, 
365(c). 

(f)  Any  extension  of  patent  term  under 
paragraph  (a)(4)  of  this  section  on  the 
basis  of  an  administrative  delay  other 
than  one  specifically  set  forth  in 
paragraphs  (a)(4)(i)(A)  through  (C)  of 
this  section  must  be  requested  by 
petition.  A  petition  for  an  extension  of 
patent  term  based  upon  unusual 
administrative  delay  by  the  Office  other 
than  one  specifically  set  forth  in 
paragraphs  (a)(4)(iMA)  through  (C)  of 
this  section  cannot  be  filed  prior  to  the 
maiUng  of  a  notice  of  allowance  under 
§  1.311  and  must  be  accompanied  by: 

(1)  A  statement  of  the  facts  involved, 
the  administrative  delay  by  the  Office  to 
be  reviewed,  and  the  period  of 
extension  requested;  and 

(2)  The  fee  set  forth  in  §  1.17(1).  The 
petition  may  include  a  request  that  the 
petition  fee  be  refunded  if  an  extension 
of  the  patent  term  under  paragraph 
(a)(4)  of  this  section  is  granted.< 

50.  Section  1.808  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .808    Furnishing  of  samples. 

(a)  A  deposit  must  be  made  under 
conditions  that  assure  that: 

(1)  Access  to  the  deposit  will  be 
available  during.pendency  of  the  patent 
application  making  reference  to  the 
deposit  to  one  determined  by  the 
Commissioner  to  be  entitled  thereto 
under  §  1.14  and  35  U.S.C.  122>(a)<. 
and 

(2)  Subject  to  paragraph  (b)  of  this 
section,  all  restrictions  imposed  by  the 
depositor  on  the  availability  to  the 
public  of  the  deposited  material  will  be 
irrevocably  removed  upon  the 
>publication  of  the  application  under 

§  1.306  or<  granting  of  the  patent. 


Federal  Register  /  Vol.  60.  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules  42387 


PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

51.  The  authority  citation  for  37  CFR 
part  3  would  continue  to  read  as 
fiollows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 

.  52.  Section  3.31  is  proposed  to  be 

amended  by  redesignating  paragraph  (b) 
as  paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

{  9.31    Cover  sheet  contsnt 

•        •        •        •        • 

(b)  >For  a  patent  application,  the 
cover  sheet  may  include  an  indication 
that  the  assignment  information  is  to  be 
printed  on  the  patent  application  notice. 
If  the  assignment  and  cover  sheet 
containing  the  above-mentioned 
indication  is  not  submitted  within  two 
months  of  filing  or  fourteen  months 
from  the  earliest  filing  date  for  which  a 
benefit  is  claimed,  whichever  is  later, 
the  assignment  information  may  not  be 
printed  on  the  patent  application 
notice.< 


PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  LICENSES  TO 
EXPORT  AND  FILE  APPLICATIONS  IN 
FOREIGN  COUNTRIES 

53.  The  authority  citation  fOT  37  CFR 
part  5  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6. 41, 181-188,  as 
amended  by  the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988.  Pub.  L.  100-418. 
102  Stat.  1567;  the  Arms  Export  Control  Act. 
as  amended,  22  U.S.C  2751  et  seq.;  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2011  et  seq.;  and  the  Nuclear  Non- 
Proliferation  Act  of  1978,  22  U.S.C.  3201  et 
seq.;  and  the  delegations  in  the  regulations 
under  these  Acts  to  the  Commissioner  (IS 


CFR  370.10(j).  22  CFR  125.04.  and  10  CFR 
810.7). 

54.  Section  5.1  is  proposed  to  be 
amended  by  adding  new  paragraphs  (c) 
and  (d)  to  read  as  follows: 

15.1    Defense  Inapectlon  of  certain 
applications. 

»       •        *        •       * 

>(c)  Defense  agency  inspection  must 
be  promptly  completed  to  enable  those 
applications  due  for  publication  under 
S  1.306  of  this  chapter  to  be  published 
in  regular  course.  Applications  under 
defense  agency  review  will  be  released 
for  publication  six  months  from  the 
actual  U.S.  filing  date  or  three  months 
from  the  date  the  application  was  made 
available  to  a  defense  agency  imder 
paragraph  (b)  of  this  section,  whichever 
is  later. 

(d)  Applications  on  inventions  not 
made  in  the  United  States  and  on 
inventions  in  which  the  U.S. 
Government  has  a  property  interest  will 
not  be  made  available  to  defense 
agencies  under  §  5.2(b).< 

55.  A  new  §  5.9  is  proposed  to  be 
added  under  the  undesignated  center 
heading  "Secrecy  Orders"  to  read  as 
follows: 

>45.9    National  security  classified 
applications. 

(a)  Patent  applications  and  papers 
relating  thereto  that  are  national 
security  classified  and  contain 
authorized  national  security  markings  of 
"Confidential,"  "Secret"  or  "Top 
Secret,"  as  appropriate,  are  accepted  by 
the  Office.  Natioiial  security  classified 
documents  mailed  to  the  Office  must  be 
addressed  in  compliance  with  §  5.33. 
National  security  classified  documents 
may  be  hand-carried  to  Licensing  and 
Review. 


(b)  A  national  security  classified 
patent  application  urill  not  be  pubUshed 
pursuant  to  §  1.306  of  this  chapter  or 
allowed  pursuant  to  §  1.311  of  this 
chapter  until  the  application  is 
declassified. 

(c)  The  applicant  in  a  national 
security  classified  patent  application 
must  obtain  a  secrecy  order  pursuant  to 
§  5.2.  In  a  national  security  classified 
patent  application  filed  vtdthout  a 
notification  pursuant  to  §  5.2(a),  the 
Office  will  set  a  time  period  within 
which  the  application  must  be 
declassified,  a  secrecy  order  pursuant  to 
§  5.2  must  be  obtained,  or  evidence  of  a 
good  faith  effort  to  obtain  a  secrecy 
order  pursuant  to  §  5.2  from  the  relevant 
department  or  agency  must  be  presented 
in  order  to  prevent  abandonment  of  the 
application. 

(d)  Where  evidence  of  a  good  faith 
effort  to  obtain  a  secrecy  order  pursuant 
to  §  5.2  from  the  relevant  department  or 
agency  is  presented  within  the  time 
period  set  by  the  Office,  but  the 
application  has  not  been  declassified 
and  a  secrecy  order  pursuant  to  §  5.2  has 
not  been  obtained,  the  Office  will  again 
set  a  time  period  within  which  the 
application  must  be  declassified,  a 
secrecy  order  pursuant  to  §  5.2  must  be 
obtained,  or  evidence  of  a  good  faith 
effort  to  again  obtain  a  secrecy  order 
pursuant  to  §  5.2  from  the  relevant 
department  or  agency  must  be  presented 
in  order  to  prevent  abandonment  of  the 
application.< 

Dated:  July  27, 1995. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

Note:  The  following  appendixes  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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PTO^B/xx  (6-95) 
Approved  tor  use  through  OMB  0651-0032 

Patom  and  Tr»d«T>aiH  OWce:  U.S.  DEPARTMErfT  Of  COMMERCE 


OOOZffTO 
Rav.  6«S 


U.S.  Oepanment  o<  Conwnerc* 
Palant  and  Trademark  Office 


FEE  TRANSMITTAL 


TOTAL  AMOUNT  OF  PAYMENT 


($) 


CemoMeU  Known 


Application  Number 


Filing  Date 


First  Named  Inventor 


Group  Art  Unit 


Fxaminer  Name 


Attorney  Docket  Number 


METHOD  OF  PAYMENT  (check  one) 


1  r~^The  Commitaionar  la  hereby  autriorifed  to 
'       'charge  indicated  (eea  and  credit  any  over 

DepoWyT""'*  Mi 

Account 

Number 


Deposit 
Account 
Name 

□  CAwg*  Any  MOMW     F"!  Cl<«9»  •«•  Htue  f»»  S«  H  J7 
FM  RaquKM  On*f  37  '—'  CfB  VH  M  Iw 


CFR  I  KHM  1.17 


>0< 
I3lt(«) 


UWingo)*M 
I.  J7Cf« 


2  rn  Payment 
^~^  Enclosad: 

I      I  Cheek 

I      I  Money  Order 

D 


other 


(ms»n/»d  spacB) 


FEE  CALCULATION  ^teeseWecftVB  10/01/94) 


1   FILING  FEE 

L^rge  Entity  Small  Entity 

fee      fee      fee     F—    ft  Otteiiptlen 

Code    m     CM*  m 

101      730      201     365    LMMylling 

106  300      206    ISO    Design  Ming  lee 

107  '  490      207    245     Plam  filing  lee 
106     7X      206    365    Reissue  Mng  lee 


SUBTOTAL  (1)      ($) 


2  CLAIMS  ^^ 

TettlC3aitn»|  |.20ar"^~|  X = 

Independent,  ■  I  I   „  _  

Cla-ns  I  I-  3=1 1^ 


MuKple  Dependent  Claims 


Large  Entity  Small  Entity 
Ff      F—    fee     fee         Ft  Ofeription 
Code    W    Code  (S) 

102  76     202    36    Independeni  daims  in 

excess  ol  3 

103  22     203     11     Claims  in  excess  ol  20 

104  240     204  120    Multiple  dependent  daim 

109  76   200    36    Reissue  Independent  claims 

over  onginal  patent 

110  22    210     11     Reissue  claims  in  excess  of  20 

and  over  onginal  patent 


SUBTOTAL  (2) 


($) 


3  ADOmONAL  FEES 

Large  Entity  Small  Entity 
fiae      fee     fiM     fiM         f 
code    (t)     Cod»  (t) 

105     130     205      65    Surcharge^M  Mng  fee  or  oath 

139  1»      139      130   Non-Engksh  specification 

147  2  .320    147   2.320   For  filing  a  request  for  reexamination 

112  640     112      640    Requesting  publication  of  SIR  prior  to 

Examiner  action 

113  1.690     113    1,690  Requesting  publication  of  SIR  after 

Examiner  action 

115  110     215      55    Extertsion  lor  letponse  within  first  month 

116  370     216     185   Extension  lor  response  wilfiin  second  month 

117  870     217     435    Extension  for  response  withm  third  month 
116  1.360     218     660    Extension  for  response  within  fourth  month 

119  260     219     140   Notice  of  Appeal 

120  260     220      140    Fikng  a  bnel  m  support  o<  an  appeal 

121  240     221      120   Request  for  oral  heahng 

136   1.390    138   1.390  Petition  to  institute  a  pul>lic  use  proceeding 

140  110     240       55   Petition  to  revive  unavoidably  abandoned 

application 

141  1.210      241      605  Petition  to  revive  unintentionally 

abandoned  application 

142  1.210      242     605   Utility  issue  lee    (orrrissue) 

143  420      243     210   iJesign  issue  lee 

144  610      244     305   Plant  issue  fee 

122  IX      122     IX   Petitions  to  the  Commissioner 

126     tlO       126     210    Submssion  of  Information  Disclosure  Stmt 
581       40      581      40   Recontng  each  patent  assignmani  per 
properly  (x  no.  properties) 

114     ISO         214        75     Pn>visional  Application  filing 

Other  lee  (apecKy) 

Other  fee  (specify) 


FtPaU 


SUBTOTAL  (3) 


($) 


SUBMITTEO  BY 

Comoiete  at  a 

aoHcath) 

Typed  or 
Prw>iedName 

• 

Reg.  Number 

Signaftjre 

Data 

Deposit  Account 
UserlD 

Burden  Hour  Statement:  This  lorm  is  esiimaled  to  take  .2  hours  to  complete.  Time  will  vary  depervling  upon  the  needs  of  the  mdrnduk'  case   Any  comments  on  the 
amount  ol  wne  you  are  rsqwrsd  to  complele  this  lorm  should  be  sent  to  the  Chief  Inlormation  Olficef .  Patent  and  Trademarti  Office,  Washington.  DC  20231 ,  and  to 
the  Office  ol  Intonnation  and  Regulatory  Affairs  Office  of  Management  and  Budget  (Protect  0651-0032).  Washington  DC  20503.  DO  NOT  SEND  FEES  OR 
COMPLETED  FORMS  TO  THIS  ADDRESS   SEND  TO:  Assstani  Commissioner  for  Patents.  Washington.  DC  20231. 
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Piaaaa  lypa  a  plus  Hgn  (* )  inada  M(  box ->  Fn 


00a2ff>TO 
Rev.WSS 


U.S.  Department  o<  Commerce 
Patent  and  Trademarli  Office 


NEW  UTILITY  PATENT 
APPLICATION  TRANSMITTAL 

^  be  uMd  tor  netv  anpiBUion*  onl^ 


PTO«B/xx    (6-95) 
Approved  tor  use  through  OMB  0651-0032 

Patent  and  Trademarfc  Omce:  U.S.  DEPARTMENT  OF  COMMERCE 


Attorney  Docket  Number 


First  Named  mvantor 


Total  Pages  in  this  Submission 


APPUCATION  ELEMENTS 

AMiea  Checttsr  ilams  mentfoned  under  AppMeatfon  Semente  secabn 
eonslnjct  a  new  uNiiy  ptient  apptcarion.  flaosa  refer  (o  UPEP  SecMnt 
SO6.S01.(3?CFHyn.  1.S3.35USCU1,  112.  113)hrdMa»td 
ei^lanaaon  regarding  corrtplefeness  o<  an  original  pafni  leptealion. 


1.  I       I  Fee  Transmittal  Fomn  (presciibed  tiling  fee(s)) 

2.  Spedfication 

I       I  Abstract  o<  the  Disdosura 

I       I  TMeofVialmaniion 

□  Cross  References  to  Relatad  Applicationi 
(V«pp«caMe; 

□  Statement  Regarding  FederaBy-sponsorad 
Research/Development  fit  apptlcable) 

□   Reference  to  Microflcha  Appandbt 
(lfapp«cat>le) 

I   Background  of  the  Invention 

I    Bifef  Summary  of  the  Invention 

□  Brief  Description  of  the  Drawings 
^draiwingslHaaf; 

I  Detailed  Description 

Claim  or  Claims 

J    r^   Drai«lng(s)  (vthan  necessary  as  prescrtbed  by 
■    I       I   35  use  113) 


ACCOMPANYING  APPUCATION  PARTS 


Executed  Declaration 


S.    Genetic  Sequence  Submission 
Of  tppScaUe.  all  must  be  induOed) 


a 


Paper  Copy 


Computer  Readable  Copy 

Statement  Verifying  Identical  Paper  and 
Computer  Readable  Copy 


6.    I       I  Assignment  Papers 

^__^  I 

■f    I       I  CeititJed  Copy  of  Priority  Oocument(s) 

I I  (It  foreign  priority  is  daimed) 

8.    I       I  Computer  Program  in  Microliche 

9-  English  Translation  Document  (V^jpicaMa; 

10  |~n  Intormation  Disclosure    I       I  Copies  of  IDS 

'  I I  State(T>ent/PTO-i449     L_J  Citations 

\l1- 1       I  PetWon  Chec«st  and  Accompanying  Petition 

12.  I      1  Praliminafy  Amendment 

13. 1       I  Proprietary  Intormation 

14. 1       I  Return  Receipt  Postcard 

15.  I  Smal  Entity  Statement 

16.^  AddWional  Enclosures  (please  idenlHy  below). 


SIGNATURE  OF  APPUCANT,  ATTORNEY,  OR  AGENT 


Rim 

Of 

JndKiidual  name 


Signature 


Date 


r 

FOR  OFFICIAL  USE  ONLY 

"^ 

Application  Number 

1    Class 

independent  (^ms 

Date  of  Receipt 

Application  Type 

y.GAU 

Total  Claims 

Filing  Date 

Foreign  Filing  License? 

Drawing  Sheets 

Small  Enlity 

Foreign  Address? 

Special  Handling? 

V 

Burden  Hour  Statement:  This  torm  is  estimated  to  take  2  hours  to  complete.  Time  win  vary  depending  upon  the  needs  of  the  individual  case    Any  comments  oa  the 
amount  of  time  you  are  required  to  complete  this  forni  should  be  sent  to  the  Chiel  Infoi^tion  Officer,  Patent  and  Trademai*  Office.  Washington.  DC  20231 .  and  to 
the  Oltice  o<  Wormatioo  and  Regulatory  Affairs.  Office  of  Management  and  Budget  (Protect  0651-0032).  Washington  DC  20503.  DO  NOT  SEND  FEES  OR 
CtJMPLETEO  FORMS  TO  THIS  ADDRESS    SEND  TO   Assistant  Commaswnef  lof  Patents.  Washington.  DC  20231 
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PIMM  lyp*  a  pkn  *ign  (* )  <<«M  Ms  box ->  ^J 


PTO/SB/xx   (6-95) 
AppwwdtoruMmrough  OM806S1-0032 

Patent  and  Tmd«mifc  OWc«.  OS.  OePARTMEMT  OF  COMMERCE 


OOOO^PTO                                      U.S.  D«p«rtmenl  o«  Commere* 
n«v.  a/95                                    PtMnt  ind  Tndamaili  Offic* 

NEW  DESIGN  PATENT 
APPLICATION  TRANSMITTAL 

(lofufdlornmiiipplielion$onli^ 

Attomsy  Docket  Number 

■^ 

Rfst  Named  Inventor 

Total  Pages  in  this  Submission 

APPUCATION  ELEMENTS 

MkMbe.  Checklist  Hams  mentioned  under  Appllemtlon  EhnmntB 
section  construct  a  new  design  patent  application.  Please  refer  lo 
UPEP  SectionlSOO  (37  CFR  1.151,  1.152.  1.153.  1  1 54)  for  detailed 
explanatooregardng  completeness  ot  an  oiiginal  design  application 


1.  Fee  TransrninalFonn  (prescribed  filing  tee(s)) 

2.  Specification 

I       I  Preamble  (Application  name,  TWe  oTOesign) 

□  Cross  References  to  Related  Applications 
Cil  appOcable) 

□  Statement  Regarding  Federaly-sponsored 
ResearcM)evelopment  [il  apptixble) 

I       I    Description  o(  the  Figure<s)  of  Ihe  Drawings 
I  Claim 

^"   I I    Drawings 

I       I   Ptx>tographs 

4.   I       I  Executed  Declaration 


ACCOMPANYING  APPUCATION  PARTS 


D 
D 

D 

n 
n 

n 


Assignment  Papers 

Certified  Copy  of  Priority  Document(s) 
(it  foreign  priority  is  tiaiined) 

EngKsh  Translation  Document  (H  applicable) 


InfomMtion  Disclosure 
Stotementff»TO-l449 


□  Copies  of  IDS 
Citations 


10. 


11. 


Petition  Cheddbt  and  Accompanying  Petition 

Preliminary  Amendment 

Proprietary  Irtfomialion 

Return  Receipt  Postcard    ' 

Small  Endty  Statement 

Additional  Enctoauras  (please  idenSfy  Ijelow): 


SIGNATURE  OF  APPLICANT,  ATTORNEY,  OR  AGENT 


Firm 

or 

Individual  name 


Signature 


Date 


r 

FOR  OFFICIAL  USE  ONLY 

■^ 

Application  Number 

1    Class 

1    Drawing  Sheets 

Date  of  Receipt 

Application  Type 

GAU 

1    Special  Handling' 

} 

Filing  Date 

Foreign  Filing  License? 

Small  Entity 

Foreign  Address? 

J 

Bunlcfi  Hour  Sotemem  This  lo«m  >s  estimaied  to  talie  .2  hours  to  complele.  Tuna  will  vary  depending  upon  the  needs  o(  the  individual  case    Any  comments  on  the 
amoum  ol  l»T>e  you  are  requiied  lo  compleie  Bw  tonn  should  be  sent  to  the  Chief  Infoimalion  Officer.  Patent  and  Twdemarti  Office.  Washington.  DC  20231 .  and  to 
the  Oftice  of  lnlomiat»n  and  Regulaioiy  AHaift.  Office  of  Management  and  Budget  (Project  065 1  -0032).  Washington  DC  20503.  DO  NOT  SEND  FEES  OB 
COMPt.ETED  FORMS  TO  THIS  ADDRESS.  SEND  TO:  AssBtantCommissioner  lor  Patents.  Washington,  DC  20231. 
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Please  type  a  plus  sign  (♦  )  inside  th«  box  •->  |       | 


PTO/SB/xx    (6-95) 
Approved  for  use  ttirougti  OMB  065 1  -0032 

Patent  and  Trademart<  Office:  U.S.  DEPARTMENT  OF  COMMERCE 


00O4/PTO                                      U.S.  Department  of  Commerce 
Rev.  «9S                                       Patent  and  Trademark  Ottica 

NEW  PLANT  PATENT 
APPLICATION  TRANSMITTAL 

Clo  be  ustrS  lot  new  applications  only) 

Attorrtey  Docket  Number 

^ 

First  Named  Inventor 

Total  Pages  in  this  Submission 

APPUCATION  ELEMENTS 

Notice;  Checklist  items  mentioned  under  Application  Elements 
section  construct  a  new  plant  patent  application.  Please  refer  to 
MPEP  Sectnns  506.  601.  1600  (37  CFR  1.53.  35  USC  111.112,1 1i 
for  detailed  explanation  regarttng  completeness  of  an  original  plant 
application. 


1.  I       I  Fee  Transmittal  Form  (prescribed  filing  fee(s)) 

2.  Specification 
Abstract  of  the  Disctosure 
Title  of  the  Invention  (wim  Plant's  name) 


Cross  References  to  Related  Applications 
(If  applicable) 


n 

□  Statement  Regarding  Federally-sponsored 
Research/Devek>pment  (If  applicable) 

I       I  Background  of  the  Invention 

I  Bitef  Summary  of  the  Invention 

I Brief  Description  of  the  Drawings 

I       I  Detailed  Botanical  Description 

I       I  Oaim 

3.  I       I  Drawing(s)  in  duplicate 
'       '  (as  prescribed  by  35  Ui 

4.  I  Executed  Dectaratlon 

5.  I  Plant  Color  Coding  Sheet 


i  USC  165) 


ACCOMPANYING  APPUCATION  PARTS 


'D 
'D 


Assignment  Papers 

Certified  Copy  of  Priority  Document(s) 
pf  toreign  pnohty  is  claimed) 

English  Transtation  Document  (if  applicable) 

Information  Oisctosure     I        I  Copies  ol  IDS 
Statement^TO-1449      I        I  Citations 

Petitnn  Checklist  and  Accompanying  Petitian 

Preliminary  Amendment 

Proprietaiy  Information 
Return  Receipt  Postcard 

Small  Entity  Statement 

Addltkxial  Enckisures  (please  identify  below): 


SIGNATURE  OF  APPLICANT,  ATTORNEY,  OR  AGENT 


Firm 

or 

lixlivMual  nante 


Signature 


Date 


/- 

FOR  OFFICIAL  USE  ONLY 

-^ 

Applktatkxi  Number 

Class 

Drawing  Sheets 

Date  of  Receipt 

Application  Type 

GAU 

Speoai  Handling? 

^ 

Filing  Date 

n    Foreign  Filing  License? 

Small  Entity 

0    Foreign  Address? 
11 

Burden  Hour  SlWcment:  Ths  form  is  estimated  to  take  .2  hours  to  oomplele    Time  will  vary  depending  upon  the  needs  of  the  individual  case    Any  comments  on  Itie 
amouni  of  tune  you  are  required  lo  complete  this  form  should  be  sent  lo  the  Chief  lnlormal«jn  Officer.  Patent  and  Trsdemarti  Office,  Washington,  DC  20231 ,  and  to 
the  OHice  ol  inlo'inalion  and  f^egulatory  Altairs.  Office  of  Management  and  Budget  (Protect  0651-0032).  Washington  DC  20503    DO  NOT  SEND  FEES  OR 
COMPLETED  FORIiilS  TO  THIS  ADDRESS,  SEND  TO:  Assisan'Commissionerlor  Patents.  Washington.  DC  20231 
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Pi««i«iyp««  puis  sign  (♦)in«id»thi»  box -•>  |      j 


PTO/SB/  » (6-95) 
Apprevad  for  uM  through  0MB  0651-0032 

Patent  and  Trademartt  Office:  U.S.  DEPARTMENTOF  COMMERCE 


R«v  6195 

Patam  mi  Tixtemaik  flffica 

Attomay  Oockat  r^umbar 

N 

PLANT 
COLOR  CODING  SHEET 

(to  tt  usmi  hr  ntw  ipplicalions  only) 

Fust  Namad  Invantor 

FOR  OFFICIAL  USE  ONLY                        \ 

Date  of  Receipt 

Application  Number 

J 

^Sheet 

0« 

PI.EASE  UST  THE  fTEM  TO  WHICH  COLOR  IS  A  DISTINGUISHING  FEATURE,  THE  COLOR  CODE  WHICH  BEST  REPRESENTS 
THAT  PLANT  STRUCTURE  AND  THE  COLOR  CODE  SYSTEM^ 


ITEM 


COLOR 


COLOR  CODE  SYSTEM: 


Borten  Hour  Saiemtrt  TTi  s  toom  is  astimatec  io  take  2  hours  lo  comptate.  Tune  wiH  v»:y  depending  upon  the  needs  of  ttie  individual  ease   Any  comments  on  the 
amount  of  time  »ou  are  required  to  con^iete  this  form  should  be  sent  to  the  Chief  Intonnation  Officer,  Patent  and  Trad.martt  Office.  Washington,  DC  20231 ,  and  to 
the  Olltce  ol  Infomation  and  Regulatory  Aftairs.  Office  of  Management  and  Budget  (Protect  0651-0032),  Washington  DC  20S03.  DO  NOT  SEND  FEES  OR 
COMPLETED  FORMS  TO  TXIS  ADDRESS   SEND  TO   AssBtant  Commissionef  tor  Patents.  Washington.  DC  20W1 . 
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Type  a  plus  sign  (•(- )  inside  this  box ' 


D 


PTO'SB/xx(6-9S) 
Appfovad  for  uaa  through  OMB0651-0032 

Patent  and  Tradamarti  OtRca:  U.S.  DEPARTMENT  OF  COfiilMERCE 


OOKVPTO 
R«r.a«S 


U.S.  Depaitmant  of  Commare* 
Patantand  Tiadenwik  Otfica 


DECLARATION 


□  Declaration  or  |      |  Declaration 
Submitted         I 1  Submitted  after 

with  Initial  Filing  initial  Filing 


Attorney  Docket  Number 


FifSt  Named  inventor 


>. 


COMPLETE  IF  KNOWN 


Application  Number 


Filing  Date 


Group  Art  Uftit 


Examiner  Name 


Aa  a  below  namad  invantor,  I  harapy  daclara  that: 

My  residence,  post  office  address,  and  citizenship  araas  stated  below  next  to  my  name. 


1  balieva  1  am  Via  original,  first  and  sole  invantor  (if  only  one  name  is  liaad  beiomr) 

or  an  ongmal,  first  and  joinl  in»anlor  (if  piuial  names  are 
the  invention  entitled : 

listed 

' 

ifie  specificalion  of  wf>ich 

is  anaehad  hereto 

OR 


^TWfoftfielmwitfan; 


D 

OR 

D 


was  Mad  on  (MM/DD/VYYY) 


as  UnHad  States  Apptealion  Number  or  PCTT  International 


Application  f^umber 


and  was  amended  on  (MM/DWYYY) 


I  hereby  state  that  I  have  rewawed  and  understand  the  contents  of  the  alwve  identified  specificalion,  including  the  claims,  as  amended  t>y  any 
amendment  specifically  referred  lo  above. 

I  acknowledge  the  duty  to  disclose  inlormation  «4iieh  is  matenal  to  patentability  as  defined  in  Title  37  Code  of  Federal  Regulations,  9 .56. 


I  hereby  daim  loreign  pnonty  benefits  under  Title  35.  Unitecl  States  Code  h  19  (a)-(d)  or  ^S(b)  of  any  loreign  appliC3tion(s)  tor  patent  or  inventor^ 
ceitifiEate,  or  §365  (a)  of  any  PCT  intemational  application  which  designated  at  least  one  country  other  than  the  United  States  ol  Amenca.  listed  below 
and  have  also  identified  below,  by  checldng  the  box,  any  loreign  application  lor  patent  or  inventor's  certificate,  or  af  any  PCT  international  application 
having  a  filing  date  before  that  of  tfie  application  on  which  pnonty  •  daimad. 


Prior  Foreign  Appllcatlen 
Numberta) 


n 


Country 


rorw0n  FiHnQ  Dst# 
(MWDOnrVYY) 

Priortly  No!  Ctolntwl 

Copy  Attaetiad? 
«S          HO 

n 

n  □ 
n  u 

D 

n  n 

n 

n  n 

Additional  loreign  application  numbers  are  listed  on  a  supplemental  priorily  sheet  attached  hereto: 


I  hereby  daim  the  benefit  under  Title  35,  Unned  Stales  Code  §1 1 9(e)  ol  any  United  States  provisional  application(s)  listed  below 


Application  NuiTiber(a) 


Filing  Data  (MM/DDAYYY) 


n 


Additional  provisional 
application  numbers  are 
Nstadona 

supplemental  priority 
sheet  attached  hereto. 


Burden  Hour  Statement:  This  iorm  is  estimated  lo  take  .4  hours  to  complaK    f  vne  wiH  vary  depending  upon  the  netos  oi  me  individual  case    Any  comments  on 
the  amount  of  bme  you  are  required  to  ccmpJete  irxs  form  should  be  sent  to  the  Cruel  Inlomnalion  Officer.  Patent  and  TrademafV  Otfics.  Washington.  DC  20231, 
and  to  the  Otfce  ol  Information  and  Regulaiory  Atlairs.  Office  of  Management  and  Budget  (Protect  0651-0032),  Washington  DC  20503.  DO  NOT  SEND  FEES 
OR  COMPtrrEO  forms  to  this  address,  send  TO:  Assaunt  Commissioner  lor  Patents,  Washingion,  DC  20231 . 
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DECLARATION 


Pag*  2 


lh««byelMin«wtMM«unitorria*3S.Un«MlSlMnCada  t120  o(  any  UnMl  SIMM  ai)plicalion(>),  or  |86S(C)  o«  any  PCT  inlwnMional  appieMiw 

ililiuriMinu  niirniliit  Twill  n'—r"ri  'nirftiiln  nrrt. 'nin'i-Mn  t-")-* — "--^ — —"^-^ 1 m^  .^.^1;...;^.  i.  ^ wu-y..^  ^  «.^ 

pitorUMadSmMOrPCTInlwnMionalappliealioninlwnaniwrpnividKlbyllwaRtpwaonphol  TM  35.  IMM  SttlM  Cod*  {112. 1  acknouMdg* 
•wdulyledMloMMonnMionaliiehitmaMcWlopaMnMiaHyasdelictwlinTite  l.S6«Mehbfeanwavailabla 

»»gh«rtii«n)WM.n«y«»fcaHnn«ndih«Mtic«lf^prrinl«mal«yirttilinot1»l8Q( 


US.  Parant  Application 
Number 


PCT  Parant 
Number 


Parant  Fiiing  Data 
(IXM/DIVYYYY) 


Parant  Patent  Number 


I       I   /MMonalUS.orPCTinMmalianalapplie«ianrHjn*«fsaf«li«Monasuppl*mantalprianqri^ 


A*  a  namad  invanior  J  hanby  appoM  llw  totowvig  ano<n«y(s)  andtor  agant(s) »  piQsaeuM  mil  app«^ 

and  Tadamaifc  Offiea  connacted  mafawiin:  Payw 

HnnNam*  J  (j),ppiicabia) 


Ragiatratien 


RagialraUon 
Numbar 


I      I  AddMkxial  ano«n«y(s)  areVor  agent(s)  named  on  a  wpptemenial  sheet  attached  hereto. 


I      I  Ptaasa  ditact  al  ooriMpondanca  to: 


Name 


Addraaa 


Addreaa 


City 


Country 


Taiephona 


State 


Fax 


ZIP 


I  hataby  dadaia  tiai  al  statamania  mada  ha««in  ol  my  ow 
ba  tnia:  and  hjMiar  ttiat  thaaa  ilatamanu  wara  mada  wHh 
■npnaonwent  or  bOl^.  undar  Saclion  1001  o(  Tilla  18  ol  •> 

apgg2l^y2US22^S!2i2l222I^^.««^^.— 


I  knowMga  ara  inia  and  that  al  atatamanla  meda  on  Monnalion 
tta  knowtadga  that  wiMul  lalaa  atatamanit  and  Vm  Ika  ao  mada 
I  Statai  Coda  and  thai  aueh  imaiul  lalM  Maiainania  may 


arabakawadto 
puniabaUa  t>y  fina  or 
ttia  validHy  01  tfia 


Name  of  Sole  or  Firat  Inventor: 


Givan 


SIgnatura 


n 


A  petWon  has  bean  Med  for  this  unaigned  inventor 


Family 


RESnENCE:  Ctty 


POST  OFFICE  ADORESS 


CHy 


Stata 


Countiy 


SuHli 


CainnaMp 


Ceumry 


1         Additional  inventors  are  being  named  on  supplemental  sheet(s  )  attached  hereto 


AppHcani 
Aulhortty 
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Type  a  plus  sign  (■«- )  inside  this  box  -> 


DECLARATION 


ADDITIONAL  INVENTOR(S) 
Suppiementa!  Sheet 


Name  of  Additional  Joint  Inventor,  if  any:       | 

A  petition  has  been  tiled  for  this  unsigned  inventor                     | 

GIvan 
Nama 

Hiddia 
MUal 

Family 
nmtm 

Suffli 

lnV9fnOrS 

Signatura 

Data 

RESnENCE:  CKy 

Stata 

Country 

CItttanaMp 

POST  OFFICE  ADDRESS 

• 

City 

stata 

Zip 

Country 

' 

Authority 

Name  of  Additional  Joint  Inventor,  if  any:        |      f 

n  A  petition  has  been  filed  tor  this  unsigned  inventor                      1 

CIvan 
Nama 

Middia 
Mtiai 

Family 
Nama 

Suffix 

lfiv#ntof's 
Signatura 

Data 

1 

RESX>ENCE:  CMy 

Stata 

Country 

CWzanaiiip 

POST  OFFICE  ADDRESS 

CHy 

Stata 

ap 

Country 

Appiieam 

Name  of  Additional  Joint  Inventor,  if  any:        j        \~~\  A  petition  has  l)een  tiled  tor  this  unsigned  inventor                     | 

Givan 
Nama 

Middia 
Mtial 

FamHy 
Nama 

Sutfla 

bivaMor'a 
Signatura 

Data 

1 

RESIDENCE:  City 

Stata 

Country 

CMIianaiiip 

POST  OFFICE  ADDRESS 

City 

stata 

Zip 

Country 

Apptoinl 
AutnOfNy 

Name  Of  Additional  Joint  Inventor,  if  any:        |         [ 

1  A  petition  has  been  filed  lor  this  unsigned  inventor                    1 

Givan 
Nama 

Middia 
Initial 

Family 
Nama 

SuHii 

Invsntor's 
Signatura 

Data 

1 

RESIDENCE:  CHy 

Stata 

Country 

CMinnaMp 

POST  OFFICE  ADDRESS 

City 

Stata 

Zip 

Country 

Appiieant 
Authority 

□ 

Additional  inventots  are  being  r»med  on  supplemental  sheet(s  )  attached  hereto                                          1 
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DECLARATION 


PRIORITY  DATA 
(Supplemental  Sheet) 


Additional  foreign  applications: 


Prior  Foreign 
Application  Number(8) 


Country 


\ 


Foreign  Filing  Date 
(MM/DD/YYYY) 


Priority  Not  Claimed 


D 

n 
n 
n 
n 
n 

D 

n 
n 
n 


Copy  AtUched? 
YES       NO 


n  D 
D  n 
n  n 
n  D 
n  n 
n  n 
□  n 
n  □ 
n  □ 
n  n 


Additional  provisional  applications: 


Application  Numiier 


Rling  Date  (MM/DD/YYYY) 


Additional  U.S.  applications: 


U.S.  Parent  Application 
NumlMr 


PCI  Parent 
Number 


Parent  Filing  Date 
(MM/DD/YYYY) 


Parent  Patent  Numt>er 
(If  applicable) 
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DECLARATION 


ATTORNEY  aAd/or  AGENT  INFORMATION 
(Supplemental  Sheet) 


Name 


Registration 
Number 


Name 


Registration 
Number 
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Approved  tor  uM  through 


PTO/SB/xx(6-95) 
0MB  0651-0032 


□  ApprovM  tor  uM  ihrougn  umduosi-mkiz 

Patem  and  Trademark  Offlca:  U.S.  DEPARTMENT  OF  COMMERCE 


roOlOff>TO                 U.S.  Oapeitmanl  d  Comnarca 
Rev.  MS                  PaMMandTiademaihOHic* 

PLANT  PATENT 

APPUCATION  (35  USC^  §t61) 

DECLARATION 

• 

Declaration  OR          Declaration 

1  Submitted          1 1  Submitted  after 

with  Initial  Fding          Initial  Filing 

Attorney  Docket  Klumber 

^ 

First  Named  Inventor 

1 

COMPLETE  IF  KNOWN                                       \ 

Application  Number 

Filing  Date 

Group  Art  Unit 

Examiner  Name 

J 

A«  a  below  named  inventor,  I  liereby  declare  that 

My  residenca,  post  otfiee  address,  and  citizanship  are  as  stated  lielow  next  to  my  name. 

I  believe  I  am  the  original,  Krst  and  sole  invenioi'  (H  onty  one  name  is  isled  below)  or  an  origmal.  lirst  and  joirM  inventor  fit  plural  names  are  listed 
below)  at  the  new  and  dislinet  variety  ot: 


plant  named 


which  IS  claimed  and  lor  whictta  piani  patera  e  sought 
the  specification  of  which  I      I  is  attached  hereto  I      1 

Application  Number  or  PCT  International  Application  Number 


wes  Med  on  (MM/DIVYYYY) 


as  Umtad  States 


and  was  amended  on 


(MWDtWYYY) 


(it  applicable). 


I  hereby  stale  that  I  have  reviewed  and  understand  ttie  contents  ot  ttie  above  identified  specification,  mduding  tt>e  claims,  as  amended  by  any 

arrwidmara  speoficelty  referred  to  above. 

I  hereby  asexually  reproduced  the  plant  to  wtuch  this  application  applies. 

I       I  Said  plant  was  found  in  a  cultivated  area  I'chedkfhis  box  tor  newfyftxind  plant  on/y; 

I  aOmowledge  the  duty  to  disclose  mlormation  which  is  matenal  to  psteniability  as  defined  m  Tide  37  Code  of  Federal  Regulations,  $  1.S6. 


I  hereby  daim  foreign  piionty  benefits  under  Tute  35.  United  States  Code  §t  t9  (a)-<d)  or  §365<b)  ot  any  loreign  application(s)  lor  paten!  or  inventor's 
certificate,  or  $365<a)  of  any  PCT  ntemationai  application  whch  designated  at  least  one  country  other  than  it>e  United  States  of  America,  listed  below 
and  have  also  identified  below,  by  checking  trie  box.  any  loreign  applicalion  lor  patent  or  nvenior's  certificate,  or  of  any  PCT  mtemational  application 
hawig  a  lilmg  date  before  that  of  the  applicatx>n  on  wftich  prtority  ia  claimed 


Prior  Foreign  Application 
Number^s) 


Cotmtry 


Foreign  Filing  Date  ^ 

Prtortly  Not  Claimed 

Copy  Attached? 

(MMTOVYYYY) 

VES           NO 

D      ' 

□    □ 

□ 

D    □ 

a 

D    □ 

n 

□  n 

I       I    Additional  foreign  applicaiion  numbers  are  hsted  on  a  supplemental  s>ieet(s)  atlactied  hereto: 


I  hereoy  claim  the  benefit  unaer  Title  35.  Uniied  Stales  Cooe  §  1 19(e)  of  any  United  States  provisional  applicaiion(s)  listed  below 


Application  Numt)er(s) 


Filing  Date  (MM/DD/YYYY) 


n 


Additiortal  provisional 
application  numbers  are 
list  on  a  supolemenial 
s>)eei(s)  attached  hereto 


Burden  Hour  Statement   This  form  is  estimated  to  ulie  4  hourj  to  compl«e  Time  will  vary  depending  upon  tfie  needJ  of  the  individual  case.  Any 
comments  on  tfw  imouw  of  time  you  are  required  to  complete  this  form  should  be  sem  to  the  Chief  Information  OfRcer,  PaMnt  and  Trademark 
Office.  Washington.  DC  20J31 ,  and  to  the  Office  of  Information  and  Regulatory  Affairs.  OfRce  of  Management  and  Budget  (Project  0651^X)32). 
Washington.  DC  20503.  DO  NOT  SEND  FEES  OR  COfiaETED  FORMS  TO  THIS  ADDRESS.  SEND  TO:  Assistant  Commissioner  for  Patents. 
Watfungton.  DC  20231. 
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DECLARATION 


Page  2 


I  hereby  daim  the  benefit  under  Title  35.  United  States  Code  §  120  ol  any  United  States  applwalion(s)  or  $  365<c)  of  any  PCT  international  application 
designating  the  United  Slates  of  America,  listed  below  and.  insofar  as  the  sutijecl  matter  of  each  of  the  claims  of  this  application  is  not  i^scoml  m  the 
prior  United  States  or  PCT  Wemational  application  in  the  manner  provided  by  the  first  paragraph  of  Title  35.  United  Stales  Code  J  1 12. 1 
acknowledge  the  duty  to  dactose  inlonnation  which  is  matenal  to  palentabiWy  as  defined  in  Title  37.  Code  ol  Federal  Regulations  S  1 .56  which 
became  available  between  the  filing  dale  ol  the  phor  application  and  the  national  or  PCT  iraemaiional  filing  dale  of  lh«  applicalion. 


U.S.  Parent  Application 
Number 


PCT  Parent 
Number 


Parent  Filing  Date 
(MM/DD/YYYY) 


Parent  Patent  Number 
(H  applicable) 


\      I   Additional  U.S.  or  PCT  mtemational  apphcation  numbers  are  ksted  on  a  supplemental  sheet(s)  attached  hereto: 


As  a  named  inventor.  I  hereby  appoint  the  following  attomeyfs)  and'or  agent(s)  to  prosecute  this 
and  Trademark  Offiee  connected  therewith 

Film  Name 


application  and  to  transact  all  business  in  the  Patent 


Payor  Number 
(if  applicable) 


Name 


Reglatration 
Number 


Registration 
Numl>er 


I       I  Please  direct  all  correspondence  to:    Name 


Address 


Address 


cny 


SUte 


ZIP 


Country 


Telephone 


Fax 


I  hereby  declare  tfiat  all  statements  maoe  herem  of  my  own  knowledge  are  true  and  thai  all  statements  made  on  informatiorv  and  belief  are  believed  to 
be  tnie:  and  further  that  ttiese  statements  were  made  with  ttie  knowledge  that  willful  false  statements  and  the  like  so  made  are  punisriable  by  fine  or 
imprisonment,  or  both,  under  Section  tOOi  of  Title  16  ol  the  United  States  Code  and  mat  such  willful  false  statements  may  fdopardae  the  vakdity  of  the 
apglicatjor^^nj^atemissuedthereor^^^^^^^^ 

Name  of  Sole  or  First  Inventor:  |  |~|  A  petition  has  been  tiled  for  mis  unsigned  mventor 


Civen 
Name 


Middle 


Name 


Suffix 


Signature 


RESIDENCE:  City 


State 


Country 


CHizenehlp 


POST  OFFICE  ADDRESS 


City 


State 


Zip 


Country 


Applicant 
Authority 


Additonal  inventors  are  being  named  on  separately  numbered  sheets  attached  hereto 
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1                DECLARATION 

Additional  Inventor(s)  Supplemental  Sheet 

Name  of  Additional  Joint  Inventor,  If  any: 

1            QJ  A  petition  has  been  filed  for  this  unsigned  inventor                     | 

GivMi 

Nam* 

MIddIa 
Initial 

Family 
Nama 

Suffix 

Oat* 

1 

RESOENCE:  City 

Staia 

Country 

CItlzansMp 

POST  OFFICE  ADDRESS 

1 

City 

SUM 

Zip 

Country 

AppllMnI 
Authority 

Name  of  Additional  Joint  Inven 

tor,  if  any:         | 

A  peWon  has  been  filed  for  this  unsigned  inventor                      1 

CIvan 
Nama 

MWdto 
biHW 

Family 
NanM 

Suffix 

invantor'a 

OMa 

1 

RESIDENCE:  Ctty 

«-. 

Country 

CWnnshlp 

POST  OmCE  ADDRESS 

1 

City 

Stala 

ap 

Country 

AppHeant 
Authority 

Name  of  Additional  Joint  Inventor,  if  any:          |       |    )  A  petition  has  been  filed  for  this  unsigned  inventor                    | 

Givwi 

Nam* 

Middto 
Mtial 

rwiwy 

PlWIIV 

Suffix 

Invantor'a 

DM* 

1 

RESIDENCE:  CKy 

Stata 

Country 

Clttzanahip 

M>ST  OFFICE  ADDRESS 

■^  ■      .*■,.;-■.<%-■*".                  -_,■!-*../       '■*:*.    ^     ■                                                                                 1 

City 

Stata 

Zip 

Country 

Applleant 

Name  of  Additional  Joint  Inventor,  if  any:           |         |     |  A  petition  has  been  filed  for  this  unsigned  inventor                     | 

Givan 
Nama 

Middia 
Initial 

Family 
Nama 

SuHh 

Invantor'a 
'Signatura 

X 

Data 

1 

RESIDENCE:  CKy 

Stata 

Country 

CHizanaMp 

POST  OFFICE  ADDRESS 

1 

Chy 

Suta 

Zip 

Country 

Authority 

1       I    Additional  inventors  are  being  nanied  on  separately  numbered  sheets  attached  hereto                                  1 

SUPPLEMENTAL  PRIORITY  SHEET 


] 


Additional  foreign  applications:                                                                                                                                                   | 

Numbarta) 

Country 

Foraign  Filing  Data 
(MM/DO/YVYY) 

Priority  Not  Cllmad 

Copy  AttaehadT 
YES          NO 

n 
n 

n 

D 

n 
n 
n 
n 
n 
u 

n  n 
n  n 
n  n 
n  n 
n  n 
D  n 
n  □ 
n  □ 
n  n 

Additional  provisional  applications:                                                                                                                                                                                 | 

Application  Numtser 

Filing  Data  (MM/DD/YYYY) 

V 

Additional  US  applications:                                                                                                                                                                               | 

U.S.  Parent  Application 
Number 

PCT  Parent 
NumlMr 

Parent  Filing  Date 
(MM/DO/YYYY) 

Parent  Patent  Number 
Of  applicable) 

> 

BUJJNO  CODE  3S10-16-C 
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Appendix  B— Comparison  of  Existing  and  Revised  Fee  Amounts 


37CFR 


1.16(a) 

1.16(a) 

1.16(b) 

1.16(b) 

1.16(c) 

1.16(c) 

1.16(d) 

1.16(d) 

1.16(e) 

1.16(a) 

1.16(f)  . 

1.16(1)  . 

1.16(8) 

1.16(9) 

1.16(h) 

1.16(h) 

1.16(0  . 

1.16(i)  . 

1.16(D  . 

1.16(D  . 

1.16(k) 

1.16(l() 

i.ieo) 

1.16(1) 

1.17(a) 

1.17(a) 

1.17(b) 

1.17(b) 

1.17(c) 

1.17(C) 

1.17(d) 

1.17(d) 

1.17(a) 

1.17(a) 

1.17(1)  . 

1.17(1)  . 

1.17(0) 

1.17(8) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.20(b) 
1.17(h) 
1.17(1)  . 
1.17(1)  . 
1.17(1)  . 
1.17(0  . 
1.17(0  . 
1.17(0  . 
1.17(0 
1.17(0  .. 
1.17(0  .. 
1.17(0  .. 
1.17(0  .. 
1.17(0  .. 
1.17(0  .. 
1.17(D  „ 
1.1700  . 
1.17(0  .. 
1.17(0  .. 
1.17(11^ 
1.17^ 


Descnption 

Basic  Rling  Fee » .-. 

Baste  Flng  Fee  (Small  Entity) 

Independent  Claims . 

Independent  Claims  (Small  Entity) . ... 

Claims  in  Excess  of  20 „ „...........„„-....,.... ...„ 

Claims  in  Excess  of  20  (Small  Entity) 

Muitipie  Dependent  Claims  

Multiple  Dependent  Claims  (Small  Entity) 

Surcharge    Late  Filing  Fee  _ 

Sun:harge— Late  Filing  Fee  (Small  Entity) 

Design  Flng  Fee  _ 

Design  Ping  Fee  (Small  Entity) 

f  Run  I  nil w^  ro9   *•••••••••■■••■■■■■•■••••••■•■•■••■■■■••■••■■••■•••■•••••■•■•>■■••»•■■•••••( 

Plant  Filing  Fee  (SmaN  Entity) ....: . .. 

Reissue  Filing  Fee ... 

Reissue  FiHng  Fee  (Small  Entity) „ 

Reissue  Independent  Claims  

Reissue  Independent  Claims  (SmaN  Entity) 

Reissue  Claims  in  Excess  of  20  

Reissue  Claims  in  Excess  of  20  (Small  Entity) 

Provisional  Application  Filing  Fee 

Provisional  Application  Filing  Fee  (Smal  Entity)  

Surcharge— Incomplete  Provisionai  App.  Filed 

Surcharge    Incomplote  Provisional  App.  Fded  (Small  Entity) 

ExtensiOf>— first  Month _ 

Extension— Rrst  Month  (Smal  Entity)  

Extansiorv— Second  Month 

Extensiori— Second  Month  (Small  Entity)  „ 

Extensiorv— Third  Month 

Extensioi>— Third  Month  (Smal  Entity)  

Extensior)— fourth  Month 

Extension — Fourth  Month  (Small  Entity)  „. „ 

Notice  of  Appeal . ... ..... 

Notice  of  Appeal  (Small  Entity)  

Filing  a  Brief  - 

Filng  a  Brief  (Small  EnOy) „ 

Request  for  Oral  Hearing  

Request  for  Oral  Hearing  (Small  Entity)  

Petition— Not  AH  Inventors  _ 

Petitior>— Correction  of  Inventorship _„ 

Petition — Decision  on  Questions ; 

Petition— Suspend  Rules 

Petitior>— ExpedKed  License 

Petition— Scope  of  License  . 

Petition— R^roactive  License  

Petition — Refusing  Maintenance  Fee , 

Petition— Refusing  Maintenance  Fee— Expired  Patent  

Petitior>— Interference , 

Petllior)— Reconsider  Interference _ 

Petition — Late  Filing  of  Interference 

Petition— Conection  of  Inventorship „ 

Petition— Refusal  to  Publish  SIR „ 

Petition— for  Assignment „ „ 

Petition— for  Application 

Petition — Late  Priority  Papers , 

Petition— Suspend  Action , 

Petitiorv- Divisional  Reissues  to  Issue  Separately 

Petition — for  Interference  Agreement , 

Petition — Amendment  After  Issue „.., 

Petitior>— Withdrawal  After  Issue 

Petition— Defer  Issue , 

Petition — Issue  to  Assignee  , 

Petitior>— Accord  a  Filing  Date  Under  §1.53  

Petition— Accord  a  Filing  Date  Under  §  1.62  *... 

Petition— Make  Application  Special 

r  ouuOir"" r^JuliC  U80  rrOCOOOHiQ   •••••••••»»•••»•■»•••••••••••••••••••••••••■•< 

NorvEngKsh  Specification „„ 

Petition— Revive  Abandoned  Application ; 

Petition — Revive  Atandoned  Application  (Small  Entity) 

Petition — Revive  Unintentionalty  Abandoned  Application 

Petition— Revive  Unintent  Abandoned  Application  (Small  Entity) 


PreOct 
1995 


Oct  1995   Jan1996 


$730 

365 

76 

38 

22 

11 

240 

120 

130 

65 

300 

150 

490 

245 

730 

365 

76 

38 

22 

11 

150 

75 

50 

25 

110 

55 

370 

185 

870 

435 

1,360 

680 

280 

140 

280 

140 

240 

120 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

130 

1490 

130 

110 

55 

1,210 

60S 


$750 

375 

78 

39 


250 
125 


310 
155 
510 
256 
750 
375 
78 
38 


$780 
390 


380 
190 
900 
450 
1.400 
700 
290 
145 
290 
145 
250 
125 


1,430 


1,250 
625 


540 
270 
780 
390 
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37CFRsec 


Description 


1.17(n) SIR— Prior  to  Examiner's  Action . ,.„„ 

1.17(0) , —  SIR— After  Examiner's  Action  ^. 

1.17(p) Submission  of  an  Information  Disdoeure  Statement  (§1.97) _. 

1.2(q) — Petitiorv-Conection  of  Inventorship  (Provisional  Application) 

1.17(<a  Petition— Accord  a  fiKng  date  (Prov.  App.)  

1.17(1) Filing  a  submission  after  final  rejection  (1.129(a)) 

1.t7(r) — ..................  Filing  a  submission  after  final  rejection  (1.129(a))  (SnuN  Entity)  ... 

1.17(8) .„.  Per  addl  invention  to  be  examined  (1.129(b)) 

1.17(8)  Per  addl  invention  to  be  examined  (1 .129(b))  (Small  Entity) 

1.l7(t) For  filing  a  protest  in  an  application  after  publication  (1.291)  

1.17(u)  -. „ „. Acceptanceof  a  late  daim  for  priority  (11 9(aHd))  

1 .17(u)  ~ Acceptance  of  a  late  daim  for  benefit  of  prior  application  (1 1 9(e)) 

1 .18(8) > Issue  Fee _ 

1.18(10  ~~ Issue  Fee  (Small  Entity) 

LlS^b) Desiign  Issue  Fee  

1.18(b)  Design  Issue  Fee  (SmaN  Entity) 

1.18(c)  Plant  Issue  Fee 

1.18(c)  Plant  Issue  Fee  (Small  Entity)  _. „ ._ 

1.19(£0(1)(0 Copy  of  Patent 

1.19(a)(1)(l) Patent  Copy— Overnight  delivery  to  PTO  Box  or  overnight  fax  

1.19(a)(l)(i) ....„ Patent  Copy  Ordered  by  Expedtted  Mail  or  Fax— Expedted  service  .... 

1.19(a)(2) Plant  Patent  Copy  „ 

1.19(a)(3)(0 Copy  of  Utility  Patent  or  SIR  in  Color 

1.19(a)(4) Copy  of  a  technical  contents  pubication  

1.19(b)(1)(i) Certified  Copy  of  Patent  Application  as  Filed  ..^....... 

1.19(b)(1)(il) Certified  Copy  of  Patent  Application  as  Filed,  ExpedHed 

1.19(b)(2)  — —  Certified  or  Uncertified  Copy  of  pub.  app.  or  patent-related  file  wrap- 
per. 

1.19(b)(3) _ Cert  or  Uncert  Copies  of  Office  Records,  per  Document 

1.19(b)(4)(0 ~ Certified  or  uncertified  copy  of  first  doc.  contained  in  pending  applica- 
tion. 

1.19(b)(4)(iO ~~ Certified  or  uncertified  copy  of  second  and  subsequent  doc.  in  pend- 
ing application. 

1.19(b)(5) For  Assignment  Records.  Abetrad  of  TItte  and  Certification  .„ 

1.18(c) Library  Service 

1.19W  "•  List  of  Patents  and  Published  Applications  in  Subdass 

1.19(e)  Uncertified  Statement-Status  of  Maintenance  Fee  Payment 

1.18(f)  ., Copy  of  Non-U.S.  Patent  Document 

1.19(9)  Comparing  and  Certifying  Copies,  Per  Document,  Per  Copy  

1.19(h)  Duplicate  or  Correded  Filing  Receipt  

120(a)  , Certificate  of  Correction  ._ _ 

120(c)  Reexamination „ 

120((0  Statutory  Disclaimer  

120(d)  Statutory  Disclaimer  (Small  Entity) 

120(e) Maintenance  Fee— 3.5  Years 

120(e)  Maintenance  Fee— 3.5  Years  (SmaB  Entity) 

120(0 Maintenance  Fee— 7.5  Years _ 

120(0 Maintenance  Fee— 7.5  Years  (Small  Entity) 

120(g)  Maintenance  Fee— 11.5  Years „ 

120(g)  Maintenance  Fee— 11.5  Years  (Small  Entity) 

120(h) Surcharge— Maintenance  Fee— 6  Months 

120(h)  Surcharge— Maintenance  Fee— 6  Morths  (Small  Errtity)  

120(0(1) ~ ~.  Surcharge— Maintenance  After  Expiration— Unavoidable  

120(i)(2) Surcharge— Maintenance  After  Expiration— Unintentional  

120Q)  Extension  of  Term  of  Patent  „, 

121(a)(1) ~ Admission  to  Examination 

121(a)(2) Registration  to  Practice  _ 

121(a)(3) Reinstatement  to  Practice „„ „ „„ 

121(a)(4) Certificate  of  Good  Standing „ 

121(a)(4) Certificate  of  Good  Standing,  Suitable  Framing  

121(a)(5) Review  of  Dedsion  of  Director,  OED 

121(a)(6) Regrading  of  Examination ...„ _. 

121(b)(1) Establish  Deposit  Account .... 

121(b)(2) Service  Charge  Below  Minimum  Balance 

121(b)(3) Service  Charge  Belaw  Minimum  Balance 

121(c)  Filing  a  Disclosure  Document  

121(<^ ~ Box  Rental 

121(e)  International  Type  Search  Report 

121(g)  Setf-Sen/ice  Copy  Charge _ 

121(h) Recording  Patent  Property ....^ 

121,(0  .~.......~........ — .... Publication  in  ttie  OG 


Pre-Od 
1995 

840 

1.690 

210 

50 

50 

730 

366 

730 

365 


1'210 

605 

420 

210 

610 

305 

3 

6 

25 

12 

24 

12 
24 

150 

25 


Od1995        J«i1996 

870 

1.740 

220 


750  — 

375  — 

750  — 

375  — 

-  220 

—  1,500 
1,500 
1280 

640 


1250 
625 
430 

215 
630 
315 


660 
330 


15 
30 


75 
25 


25 

— 

1^ 

50 

^ 

.^ 

3 

_ 

.^ 

10 

_ 

^ 

25 

— 

^ 

25 

^ 

^ 

25 

— 

.^ 

100 

— 

_ 

2,320 

2,390 

^ 

110 

^ 

^ 

55 

^ 

_ 

960 

990 

1.020 

480 

495 

510 

1.930  . 

1,990 

2J020 

965 

995 

1.010 

2,900 

2,990 

3.020 

1,450 

1.495 

1,510 

130 

— 

— 

65 

— 

^ 

640 

660 

— . 

1.500 

1.550 

— 

1,030 

1.060 

— 

300 

310 

^ 

100 

— 

^ 

15 

_ 

— 

,  10 

^ 

— 

20 

— 

^ 

130 

— . 

^ 

130 

— 

— 

10 

— 

— 

25 

_ 

.. 

25 

— 

— 

10 

— 

^ 

50 

^ 

_ 

40 

— 

— 

25 

— 

_ 

40 

_ 

._ 

25 

— 

— 
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37  CFR  sec. 


Description 


1.21®  Labor  Charges  for  Services  

1.21(k)  ..„ > Unspecified  Other  Services  ....r...._ 

1.21(k)  ..„ „ Terminal  Use  APS-CSIR  (per  hour) 

1.21(m) „ Processing  Returned  Checks 

^2^{n)  ..„ _ Handling  Fee— Incomptete  Application 

1.21(0)  Tenninal  Use  APS-TEXT  

1.24 Coupons  for  Patent  and  Trademark  Copies  

1296 Handling  Fee— Withdrawal  SIR _.. 

1.446(a)(1) Transmittal  Fee 

1.445(a)(2)(0 PCT  Search  Fee— No  U.S.  Applkatkjn  

1.445(a)(2)(l) PCT  Search  Fee— Prior  U.S.  Applicatkm  .... 

1j445(a)(3)  ... Supplemental  Search  

1.482(a)(1)(i) Preliminary  Exam  Fee  

t.482(a)(1)(i) Preliminary  Exam  Fee 

1.482(a)(2)(0 _ Addrtkxial  Inventkxi  „ „ 

1.4a2(a)(2)(l) AdditkMial  Inventwn 

1.492(a)(1) i Preliminary  Examining  Authority  

1.492(a)(1) Preliminary  Examining  Authority  (Small  Entity) 

1.492(a)(2) Searching  Authority  „ ., 

1.492(a)(2) Searching  Authority  (Small  Entity)  

1.492(a)(3) PTC  Not  ISA  nor  IPEA „ 

1.492(a)(3) PTO  Not  ISA  nor  IPEA  (Small  Entity) 

1.492(a)(4) Claims— IPEA 

1.492(a)(4) Claims— IPEA  (Small  Entity)  „ 

1.492(a)(5) Filing  with  EPO/JPO  Search  Report  

1>492(a)(5) Ring  with  EPO/JPO  Search  Report  (Small  Entity)  , 

1.492(b)  — Claims— Extra  Independent  (Over  3)  

1.492(b)  Claims— Extra  Independent  (Over  3)  (SmaH  Entity) 

1.492(c)  Claims— Extra  Total  (Over  20)  

1.492(c)  ..  Claims— Extra  Total  (Over  20)  (Small  Entity)  

1.492(d)  Claims— Multiple  Dependents 

1.492((9  „ Claims— Multiple  Dependents  (SmaH  Entity)  

1.492(e)  Surcharge  

1.492(e)  „ Surcharge  (SmaM  Entity)  „ 

1.492(1)  English  Translatton— After  20  Months „ 

2.6(aK1) Appleatkxi  for  Registratk>n,  Per  Class  

2.6(a)^) Amendment  to  Allege  Use,  Per  Class  

2.6(a)(3) Statement  of  Use.  Per  Class 

2.6(a)(4) Extension  for  Filing  Statement  of  Use,  Per  Class  ... 

2.6(a)(5) Applcatk>n  for  Renewal.  Per  Class 

2.6(a)(6)  . 
2.6(a)(7). 
2.6(aM8)  . 
2.6(a)(9)  . 
2.6(a)(10) 
2J<a)(11) 
2.6(a)(12) 
2.6(a)(13) 
2.6(a)(14) 
2.6(a)(15) 
2.6(a)(16) 


Surcharge  for  Late  Renewal,  Per  Class  

PuWicatkHi  of  Mari<  Under  §  12(c),  Per  Class _ 

Issuing  New  CertifKate  of  Registratkm 

Certificate  of  Conectnn  of  Registrant's  Error „ , 

Filing  Disclaimer  to  Registratk>n 

Fling  Amerxlment  to  Registratkm 

Filing  Affidavit  Under  Sectk>n  8,  Per  Class „ 

Filing  Affklavit  Under  Sectkxi  15,  Per  Class , 

Filing  Affklavit  Under  Sectkxis  8  &  15,  Per  Class  

PeSAons  to  the  Commisskx>er  , 

Petitkx)  to  Cancel.  Per  Oass  

2.6(a)(17) Notee  of  Oppositton,  Per  Class , 

2.6(a)(18) Ex  Parte  Appeal  to  the  TTAB,  Per  Class 

2.6(a)(19) DivkSng  an  Appinatkm,  Per  New  ApplKatkm  Created 

Z6(b)(1)(0 Copy  of  Registered  Marie  , 

2.6(b)(1)(iO Copy  of  Registered  Marie,  ovemight  delivery  to  PTO  box  or  fax , 

2.6(b)(1)(i) Copy  of  Reg.  Marie  Ordered  Via  Exp.  Mail  or  Fax,  Exp.  Svc „, 

2.6(t^2)(0 Certified  Copy  of  TM  Applkatton  as  Filed  

2.6<b)(2)(i) Certified  Copy  of  TM  Apjjllcatkjn  as  Filed.  Expedited  , 

2.6(b)(3) Cert,  or  Uncerl  Copy  of  TM-Related  File  Wrapper/Contents 

2.6<b)(4)(0 Cert.  (3opy  of  Registered  Marie.  Title  or  Status 

2J(b)(4)(i) Cert  Copy  of  Registered  Marie,  Title  or  Status— Expedited 

2.6(bK5) Certified  or  Uncertified  Copy  of  TM  Records 

2.6(b)(6)  — Recording  Trademarie  Property,  Per  Marie.  Per  Document , 

2.6(b)^) For  Second  and  Sutjsequent  Maries  in  Same  Document 

2.6(b)(7) For  Assignment  Records,  Abstracts  of  Titte  and  Cert.  

Z6(b)(8) Tenninal  Use  X-SEARCH 


Pre-Oct 
1995 

Oct  1995 

Jan  1996 

30 

__ 

^^ 

V) 

— 

— 

50 

— 

— 

SO 

— 

— 

130 

— 

— 

40 

3 

130 

— 

— 

^^ 

.^ 

210 

220 

— 

640 

660 

^ 

420 

430 

— 

180 

190 

— 

460 

470 

— 

690 

710 

— 

140 

— < 

— 

240 

250 

— 

660 

680 

710 

330 

340 

355 

730 

750 

780 

365 

375 

390 

980 

1.010 

1,040 

490 

505 

520 

92 

94 

120 

46 

47 

60 

850 

880 

910 

425 

440 

455 

76 

78 

— 

38 

39 

— 

22 

— 

— 

11 

— 

— 

240 

250 

— 

120 

125 

— 

130 

— 

— 

65 

— 

— 

130 

— 

— 

245 

— 

— 

100 

— 



100 

— 

— 

100 

— 

— 

300 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

100 

— 

— 

200 

— 

— 

100 

— 

— 

200 

— 

— 

200 

— 

— 

100 

— 

— 

100 

— 

— 

3 

— 

— 

6 

— 

— 

25 

— 

— 

12 

15 

— 

24 

30 

— 

50 

— 

— 

10 

— 

— 

20 

— 

— 

25 

— 

— 

40 

— 

— 

25 

— 

— 

25 

— 

— 

40 

— 

— 

Federal  Register  /  Vol.  60,  No.  157  /  Tuesday,  August  15,  1995  /  Proposed  Rules  42405 


APPENDIX  B— COMPARISON  OF  EXISTING  AND  REVISED  FEE  AMOUNTS— Continued 

37  CFR  sec.  Descriptxm  ^'^         Oct  1995        Jan  1996 


2.6(b)(9) SeW-Sennce  Copy  Charge  .. 

2.6(b)(10) Labor  Charges  for  Senrices 

2.e(b)(1 1 ) Unspecified  Other  Sennces  , 

\Actujd  cost. 


0.25 
30 
V) 


(FR  Doc.  95-18886  Filed  8-14-95;  8:45  am] 
BILUNQ  COOe  M1»>1«-P 


)95 


Tuesday 
August  15,  1995 


Part  VI 


V 


Department  of 
Education 

34  CFR  Part  668 

Student  Assistance  General  Provisions; 
Finai  Rule 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RIN  1840^880. 1840-AB85  and  184O-AC09 

Student  Assistance  General  Provisions 

AQENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Student 
Assistance  General  Provisions  to  add 
the  Office  of  Management  and  Budget 
(0MB)  control  nimiber  to  certain 
sections  of  the  regulations.  Those 
sections  contain  information  collection 
requirements  approved  by  OMB.  The 
Secretary  takes  this  action  to  inform  the 
public  that  these  requirements  have 
been  approved,  and  therefore  affected 
parties  must  comply  with  them. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Leibovitz,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  (Room  3045,  ROB-3),  Washington, 
D.C.  20202.  Telephone:  (202)  708-7888. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  Student  Assistance 
General  Provisions;  Federal  Family 
Education  Loan  Programs  were 
published  in  the  Federal  Registw  on 
November  29, 1994  at  (59  FR  61142)  and 
the  Student  Assistance  General 
Provisions  at  (59  FR  61192).  Compliance 
with  information  collection 
requirements  in  certain  sections  of  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  OMB  approved  the  information 
collection  requirements  in  the 
regulations  on  January  26, 1995. 

Waiver  of  Proposed  Rolemakiiig 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regi^tions. 
However,  the  publication  of  OMB 
control  niunbers  simply  shows  that 
OMB  has  approved  the  paperwork 
collection  requirements  that  correspond 
to  the  above-referenced  regulations,  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B),  that  public 
comment  on  this  technical  amendment 
to  the  regulations  is  imnecessary  and 
contrary  to  the  public  interest. 

List  (rf  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities, 


Consumer  protection.  Education,  Grant 
programs — education,  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  August  9, 1995. 

David  A.  LonganeckBr, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Part  668  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  66e-8TUOENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Audiority:  20  U.S.C.  1085. 1088, 1091, 
1092, 1094, 1099c.  and  1141  unless 
otherwise  noted. 

S§  668.3, 668.8, 666.15,  668.16, 668.17. 
668.22,668.23    [Amanded] 

2.  Sections  668.3,  668.8,  668.15, 
668.16,  668.17.  668.22,  and  668.23,  are 
amended  by  adding  the  OMB  control 
number  following  each  section  to  read 
as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0537) 

[FR  Doc.  95-20055  Filed  8-14-95;  8:45  am) 
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Part  VII 

Federal  Reserve 
System 

Federal  Reserve  Bank  Services;  Notices 
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FEDERAL  RESERVE  SYSTEM 
(DocfcMNo.fM)e6«] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  The  Board  has  approved  a 
firm  closing  time  of  3:15  p.m.  Eastern 
Time  (ET)  for  transfer  originations  and 
3:30  p.m.  ET  for  reversals  for  the 
Fedwire  book-entry  securities  transfer 
system.  Periodic  extensions  of  this 
closing  time  may  be  granted  only  in 
response  to  significant  operating 
problems  at  a  major  bank  or  dealer  or  to 
prevent  market  disruption.  The  Board 
also  has  authorized  the  Reserve  Banks  to 
continue  to  close  the  Fedwire  seciuities 
transfer  service  earUer  than  the 
scheduled  closing  time  on  certain  days 
when  the  U.S.  government  and  mortgage 
securities  markets  observe  partial-day  or 
full-day  hoUday  operations.  The  Board 
believes  that  the  new  schedule  will 
benefit  market  participants  by  reducing 
tmcertainty  about  the  final  closing  time 
of  the  system,  thus  enabling  participants 
to  manage  resources  more  effectively 
and  control  costs  with  greater  certainty 
than  today. 

EFFECTIVE  DATE:  January  2. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roseman.  Associate  Director 
(202/452-2789).  Gayle  Brett,  Manager 
(202/452-2934).  or  Lisa  Hoskins,  Project 
Leader  (202/452-3437).  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thompson 
(202/452-3544). 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

In  January  1995,  the  Board  issued  for 
comment  a  proposal  to  establish  a  firm 
closing  time  of  3:00  p.m.  ET  ■  for 
Fedwire  book-entry  securities  transfer 
originations  and  3:30  p.m.  ET  for 
reversals,  beginning  in  January  1996  (60 
FR  123,  January  3, 1995).^  The  Board 
also  requested  comments  on  the 
potential  benefits,  costs,  and  market 
impUcations  of  opening  the  on-line 
Fedwire  book-entry  seouities  transfer 


'  All  times  are  Eastern  Time.  For  ease  of  reference 
throughout  this  document,  the  closing  time  may  be 
identiSed  as  3:00/3:30  pjn..  for  example. 

'Currently,  the  Fedwire  book-entry  securities 
transfer  service  has  a  published  closing  time  of  2:30 
p.m.  for  transfer  originations  and  3:00  p.m.  for 
reversals.  Some  Reserve  Banks  permit  the 
movement  of  securities  within  a  participant's 
account  (also  called  repositioning}  after  the  close  of 
the  reversal  period. 


service  earUer  in  the  day  and  on  new 
service  capabilities  that  would  give 
depository  institutions  the  option  of 
participating  in  the  Fedwire  securities 
transfer  system  diuing  earlier  hours.  In 
addition,  the  Board  requested  comment 
on  new  service  capabilities  that  would 
allow  depository  institutions  to  control 
their  use  of  intraday  credit  during 
expanded  and/or  core  business  hours. 

The  Board's  action  at  this  time  is 
limited  to  establishing  a  firm  closing 
time  for  the  Fedwire  securities  transfer 
service.  The  Board  is  continuing  to 
evaluate  comments  received  on  the 
potential  benefits,  costs,  and  market 
impUcations  of  an  earlier  opening  of  the 
on-line  securities  transfer  service  and 
potential  new  service  capabilities. 

Thirty-six  commenters  responded  to 
die  Board's  proposal.  About  60  percent 
of  the  commenters  were  commercial 
banks  or  bank  holding  companies, 
including  banks  that  provide 
government  securities  clearing  and 
setUement  services  to  dealers  and  other 
firms.  The  following  table  identifies  the 
number  of  commenters  by  type  of 
organization: 

Conunercial  Banking  Organizations  '  21 

Credit  Unions 2 

Broker/Dealers*  2 

Clearing  House  Associations  2 

Clearing  Organization l 

Trade  Associations  3 

Federal  Home  Loan  Banks  2 

Federal  Reserve  Banks  2 

State  Government  1 

Total  public  comments  36 

Thirty-one  commenters  addressed  the 
issue  of  a  firm  closing  time  for  the  book- 
entry  securities  service.  The  major 
topics  discussed  by  these  conunenters 
include:  (1)  benefits  of  a  firm  closing 
time;  (2)  selection  of  an  appropriate 
closing  time;  and  (3)  extensions  of  the 
scheduled  closing  time.  The  following 
discussion  provides  a  siunmary  of  the 
comments  received  and  the  Board's 
analysis  of  the  issues  raised. 

n.  Benefits  of  Firm  Closing  Time 

Thirty  commenters  supported  the 
establishment  of  a  firm  closing  time  for 
the  Fedwire  book-entry  securities 
transfer  service.  Almost  half  of  these 
commenters  stated  specifically  that  a 
firm  closing  time  would  reduce 
imcertainty  about  the  final  close  and 
allow  them  to  better  plan  staffing  and 
other  resoiuce  needs,  thus  improving 
their  abiUty  to  control  costs.  In  addition, 
Aubrey  Lanston  &  Co.  noted  that  "a  firm 


closing  time  would  complement 
advances  that  have  been  made  in  the 
last  year  to  reduce  daylight  overdraft 
charges,  thus  benefitting  market 
participants  with  little  additional 
costs." 

Roughly  one-third  of  the  commenters 
addressing  the  concept  of  a  firm  closing 
time  expressed  support  for  the  concept 
if  the  Federal  Reserve  Banks  would 
exercise  flexibility  in  granting 
"emergency"  extensions.  A  few 
commenters  believed  that  the  ciurent 
practice  of  granting  frequent  extensions 
is  adequate  for  their  processing  and 
planning  needs. 

Market  participants  have  made 
significant  operational  improvements 
over  the  last  ten  years,  including 
increased  reliabiUty  and  processing 
capability  of  their  automated  systems, 
that  have  affected  average  daily  voliune 
patterns.  In  addition,  a  number  of 
initiatives  implemented  by  the  Federal 
Reserve  Banks  and  market  participants 
have  altered  the  intraday  pattern  of 
Fedwire  seciuities  transfers.'  For 
example,  prior  to  the  implementation  of 
dayUght  overdraft  fees  in  April  1994, 
about  20  percent  of  the  value  of 
securities  transfers  on  Fedwire  was 
processed  by  10:00  a.m.,  40  percent  by 
noon,  and  75  percent  by  2:00  p.m.  Since 
January  1995,  roughly  36  percent  of  the 
value  of  seciuities  transfers  on  Fedwire 
was  processed  by  10:00  a.m.,  65  percent 
by  noon  and  92  percent  by  2:00  p.m. 
Over  the  last  ten  years,  the  average 
actual  closing  time  of  the  Fedwire 
seciuities  transfer  system  has  moved 
from  5:30  p.m.  to  3:15  p.m. 

The  Board  believes  tnat  a  firm  closing 
time  for  the  Fedwire  securities  transfer 
service  would  allow  market  participants 
and  the  Federal  Reserve  Banks  to 
manage  resoiuces  more  effectively  and 
control  costs  with  greater  certainty  than 
today.  A  firm  closing  time  that 
accommodates  the  large  majority  of 
actual  ciurent  closing  times  will  reduce 
the  firequency  and  duration  of 
extensions  and  thus  provide  increased 
certainty  with  respect  to  the  final 
closing  time. 

in.  Selection  of  Appropriate  Gosing 
Time 

Twenty-five  commenters  supported 
the  proposed  closing  time  of  3:00/3:30 
p.m.  Eleven  commenters  noted  that 
estabUshing  a  closing  time  that  is  later 


^  Banks,  bank  holding  companies,  and  operating 
subsidiaries  of  banks  or  bank  holding  companies. 

'*  Entities  extensively  involved  in 'trading  book- 
entry  U.S.  government  or  federal  agency  securities. 


'  Specific  initiatives  include:  a  S50  million 
maximum  transaction  limit  for  Fedwire  book-entry 
securities  transfers:  Public  Securities  Association's 
"good  delivery  guidelines"  designed  to  encourage 
earlier-in-the-day  settlement  of  large  securities 
deliveries:  and  the  assessment  of  fees  for  dayUght 
overdrafts  incurred  in  accounts  held  at  the  Federal 
Reserve. 
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than  the  current  published  closing  time 
of  2:30/3:00  p  jn.  will  provide  extra 
processing  time  for  securities  transfers, 
which  may  be  useful  for  some 
participants.  Two  commenters  noted 
that  the  extra  time  would  reUeve  some 
of  the  pressure  of  acting  upon  late 
instructions  for  outright  sales  and  repo 
collateral  activity  and  would  CaciUtate  a 
smooth  daily  transition  from  securities 
to  cash  processing.  One  commenter 
suggested  that  expanding  the  closing 
time  in  this  manner  would  reUeve 
industry  bottlenecks  on  heavy 
settlement  days  and  help  prevent 
"fails"*  on  munerous  occasions. 

Seven  commenters  believed  there 
would  be  no  benefit  to  changing  the 
current  closing  time  of  2:30/3:00  p.m. 
These  commenters  stated  that  the 
cuirent  schedule  is  adequate  for  their 
processing  needs  and  should  not  be 
changed.  For  example,  the  Public 
Securities  Association  (PSA)  noted  that 
the  current  closing  time  provides 
sufficient  certainty  to  the  market  for 
participants  to  plan  for  staffing  and 
other  needs.  In  addition,  while 
Chemical  Bank  stated  that  it  did  not 
oppose  a  3:00/3:30  p.m.  closing  time,  it 
indicated  that  it  has  been  able  to  process 
successfully  its  two  highest  volume 
days  on  record  within  the  current  2:30 
p.m.  closing  time  for  securities  transfer 
originations.  Chemical  Bank  stated  that 
there  is  no  need  to  change  the  closing 
time,  as  long  as  the  Federal  Reserve 
Banks  have  the  flexibiUty  to  extend  the 
closing  time  when  there  are  significant 
systems  problems  for  a  major 
participant. 

Eight  commenters  believed  that  the 
Board  should  establish  a  firm  closing 
time  later  than  the  proposed  time  of 
3:00/3:30  p.m.  While  the  American 
Bankers  Association  (ABA)  expressed 
support  for  the  proposed  closing  time,  it 
noted  that  several  of  its  members  would 
support  a  3:30/4:00  p.m.  closing  time  to 
allow  extra  securities  processing  time. 
Harris  Trust  and  Savings  Bank  stated 
that  while  its  customers  would  benefit 
from  the  additional  processing  time 
associated  with  a  3:00/3:30  p.m.  closing 
time,  the  bank  prefers  extending  the 
closing  time  to  3:30/4:00  p.m.  to 
facilitate  its  broker  customers'  needs 
arising  from  afternoon  margin  calls  at 
the  exchanges.  The  BOTCC  argued  that 
a  6:00  p.m.  closing  time  would 
facilitate:  (1)  the  afternoon  setUement  of 
futures  transactions  by  permitting 
securities  to  be  sold  or  pledged  to  meet 
related  settlement  obligations;  (2)  the 
collection  of  original  margin  deficits  in 


'A  "fair*  occurs  when  the  securities  and  cash  are 
not  exchanged  as  agreed  on  the  settlement  date, 
usually  because  of  technical  problems. 


the  afternoon  by  permitting  the  transfer 
of  securities  to  meet  margin 
requirements;  and  (3)  mariiet 
participants'  ability  to  adhere  to  firm 
closing  times.  In  addition,  the  BOTCC 
suggested  that  a  6:00  p.m.  closing  time 
could  benefit  customers  of  clearing 
members  by  increasing  the  likelihood 
that  they  would  receive  the  proceeds  of 
pajrments  from  clearing  members  on  a 
same-day  basis. 

Some  commenters  observed  that  a 
later  close  of  the  Fedwire  book-entry 
securities  transfer  service  will  compress 
further  the  limited  time  available  to 
complete  overnight  batch  accounting 
cycles  in  anticipation  of  the  12:30  a.m. 
opening  of  the  Fedwire  funds  transfer 
service,  beginning  in  late  1997. 
Specifically,  seven  commenters 
indicated  a  fairly  broad  spectrum  of 
end-of-day  processing  requirements  and 
capabilities,  ranging  from  4-5  hour  to 
10-12  hour  processing  cycles.  One 
commenter  was  unable  to  provide  an 
estimate  of  the  amount  of  time  required 
for  overnight  batch  processing  t>ecause 
of  systems  changes  it  needed  to  make  to 
accommodate  interstate  branch  banking. 
In  addition,  one  commenter  noted  that 
a  later  closing  time  could  cause  some 
participants  to  deUver  securities  "at  the 
last  minute"  and  another  commenter 
argued  that  a  later  closing  time  would 
delay  its  fimds  settlement  process. 

The  current  published  closing  time 
has  been  in  place  since  the  system  was 
implemented  in  the  late  1960s. 
Historically,  the  service  has  routinely 
closed  later  than  2:30/3:00  p.m.  to 
accommodate  operating  problems  and 
volume  backlogs  incurred  by  major 
participants.  Recent  experience 
indicates  that  although  market 
participants  have  made  substantial 
improvements  to  their  automated 
systems  and  internal  operations,  the 
increased  efficiency  has  not  enabled  a 
stable  closing  time  of  2:30/3:00  p.m. 
During  the  first  half  of  1995,  the 
Fedwire  securities  transfer  system  was 
extended  beyond  the  scheduled  closing 
time  on  61  out  of  126  days,  or  48 
percent  of  the  business  days;  most  of 
these  extensions  were  due  to  system/ 
operating  problems  at  a  bank  or  major 
dealer.  Extensions  were  granted  on  eight 
occasions  to  allow  one  of  the  clearing 
banks  to  complete  its  daily  voliune; 
generally,  these  volume  backlogs  were 
satisfied  by  3:30  p.m. 

In  the  context  of  reviewing  changes  to 
the  final  closing  time.  State  Street  Bank 
and  Trust  suggested  that  the  Board  also 
review  the  need  for  a  dealer-turnaround 
deadline,  which  currently  is  2:45  p.m. 
State  Street  suggested  that  the  original 
reasons  for  granting  broker/dealers 
additional  delivery  time  to  customera 


are  no  longer  vaUd  in  today's  automated 
environment  and  stated  that  this 
intermediary  deadline  becomes  more 
difficult  to  justify  as  operating  hours  are 
expanded.  State  Street  indicated  that 
there  are  no  "class"  distinctions  within 
other  depositories. 

Dealer-turnaround  time  was 
established  by  the  PSA  as  an  industry 
guideline  to  promote  the  smooth 
fimctioning  of  the  government  securities 
market.  Operationally,  broker/dealers 
prioritize  their  work  based  on  the  PSA 
good  delivery  guidelines;  processing 
transfers  during  the  day  first  to  other 
broker/dealers  and  later  to  their 
customers.  The  dealer-turnaround 
deadline  has  been  reflected  in  the 
Federal  Reserve  Banks'  operating 
drculara;  however,  the  Reserve  Banks 
do  not  police  participant  activity  with 
respect  to  this  time. 

Whereas  the  Board's  original  proposal 
suggested  a  closing  time  of  3:00/3:30 
p.m.,  the  Board  beheves  that 
establishing  a  firm  closing  time  of  3:15 
p.m.  for  transfer  originations  and  3:30 
p.m.  for  reversals  is  consistent  with 
current  practice  ^  and  would  enable  an 
orderly  close  of  the  government 
securities  market.  The  Board  beUeves 
that  these  closing  times  will  satisfy 
adequately  the  known  processing  needs 
of  market  participants  with  respect  to 
interbank  transfera.  The  Board  believes 
that  the  new  closing  time  provides 
sufficient  opportunity  for  market 
participants  to  complete  daily 
dehveries,  absent  unusual  operating  or 
computer  problems.^  In  addition,  the 
Board's  action  does  not  preclude  the 
continuation  of  an  industry  standard  for 
a  dealer-turnaround  time  if  the  industry 
beUeves  it  is  needed.'  The  Board  also 
believes  that  this  new  closing  time  will 
not  interfere  with  the  normal  end-of-day 
processing  requirements  of  market 
participants  and  Federal  Reserve  Banks. 
The  Board  encourages  market 
participants  to  continue  efforts  to 
improve  the  efficiency  of  back-office 
operations,  especially  as  these  may  be 
necessary  in  anticipation  of  expanded 
Fedwire  fimds  transfer  service  operating 
hours  in  late  1997. 

The  Board  beUeves  that  establishing  a 
closing  time  later  than  3:15/3:30  p.m. 
for  the  Fedwire  securities  transfer 
service  is  not  warranted  at  present.  It  is 


''The  existing  2:45  p.m.  deadline  for  deeler-to- 
customer  deliveries  effectively  results  in  a 
reversals-only  period  of  IS  minutes. 

■Those  Reserve  Banks  that  permit  repositioning 
after  the  close  of  the  reversal  period  may  continue 
to  do  so. 

*The  Federal  Reserve  Banks'  book-entry 
securities  operating  circulars  will  be  modified  to 
eliminate  reference  to  a  separate  deadline  for 
deaier-to-customer  deliveries. 
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not  clear  that  the  potential  benefits  of 
closing  later  than  3:15/3:30  p.m.  are 
sufficient  to  outweigh  the  costs  of  a  later 
close.  The  existing  characteristics  of  the 
Fedwire  securities  transfer  service, 
especially  the  inability  to  control  the 
receipt  of  securities  transfers  delivered 
against  payment,  compel  on-line 
participants  to  actively  monitor  their 
accoimts  throughout  the  operating  day. 
It  is  difficult  to  justify  requiring 
participants  to  incur  the  additional 
expense  associated  with  monitoring 
their  Fedwire  securities  activity  when 
there  is  relatively  little  volxune  to  be 
processed  later  in  the  day.'°  While  the 
BOTCC  pointed  out  that  a  significantly 
later  close  of  6:00  p.m.  would  faciUtate 
the  afternoon  settlement  of  futures 
transactions  and  permit  the  transfisr  of 
securities  to  meet  margin  requirement, 
there  are  significant  costs  associated 
with  delaying  the  back-end  processing 
that  takes  place  at  depository 
institutions  after  the  close  of  the 
Fedwire  book-entry  securities  transfer 
service.  In  addition,  a  6:00  p.m.  closing 
time  for  the  Fedwire  secimties  service 
may  require  a  later  third-party  deadline 
and  final  close  for  the  Fedwire  funds 
transfer  service.  Also,  decreasing  the 
time  between  the  close  of  the  Fedwire 
book-entry  securities  transfer  service 
and  the  close  of  the  Fedwire  funds 
transfer  service  allows  less  time  to 
accommodate  seciuities-related 
extensions  without  resulting  in  Fedwire 
funds  transfer  extensions.  The  Board  is 
concerned  about  the  possibility  of 
seciuities-related  extensions  affecting 
the  ability  of  the  funds  transfer  service 
to  close  timely  in  light  of  its  decision  to 
open  the  Fedwire  fluids  transfer  service 
at  12:30  a.m.  ET,  beginning  late  1997. 
Despite  these  concerns,  the  Board  is 
willing  to  consider  later  closing  times 
for  the  book^entry  securities  transfer 
service  in  the  futiire  and  will  continue 
to  assess  changes  in  market  behavior 
and  intraday  volume  patterns,  as  well  as 
improvements  in  the  efficiency  of  back 
office  operations,  that  may  call  for  such 
modifications. 

IV.  Extensions  of  the  Scheduled  Closing 
Time 

Nine  commenters  emphasized  the 
need  for  Federal  Reserve  flexibility  in 
granting  extensions  for  unusual 
circumstances.  In  addition,  five 
commenters  encouraged  the  Board  to 
provide  guidance  as  to  what 
circumstances  would  warrant  extension 
of  the  scheduled  clositig  time. 


■oRacent  data  indicate  that,  on  average,  less  than 
one  percent  of  the  aggregate  value  of  securities 
transfers  processed  over  Fedwire  remains  to  be 
ptxicessed  after  3:00  pjn. 


Specifically,  some  commenters  argued 
that  extensions  should  be  granted  only 
to  accommodate  significant  operating  or 
computer  problems  at  a  depository 
institution  or  major  dealer  or  to  prevent 
market  disruption.  PSA  suggested  that 
extensions  also  should  be  granted  to 
accommodate  the  processing  volxune  of 
large  market  participants.  Two 
commenters  stated  that  the  Board 
should  develop  more  "equitable" 
guidelines  for  granting  extensions, 
arguing  that  the  criteria  should  be  more 
relevant  to  the  indtistry  as  a  whole.  For 
example.  State  Street  Bank  and  Trust 
observed  that  the  "current  extension 
guidelines  ($500  million  or  more  in 
straight  sells)  favor  the  few  banks  which 
process  the  majority  of  securities 
transfers." 

Although  market  participants  have 
improved  significantly  their  automated 
systems  over  time,  operational  problems 
occasionally  arise  that  interfere  with  the 
timely  settlement  of  a  participant's 
Fedwire  seciuities  transfers.  An 
operating  problem  at  a  participant  that 
originates  and/or  receives  a  significant 
volume  of  daily  Fedwire  sectuities 
transfers  could  affect  the  government 
seciurities  market  broadly  by 
contributing  to  settlement  gridlock. 
Settlement  gridlock,  if  prolonged,  could 
lead  to  systemic  Uquidity  problems 
among  dealers  and  other  financial 
institutions,  which  could  contribute  to 
increased  credit  risks. 

The  Board  believes  that  it  is  essential 
for  the  Federal  Reserve  Banks  to  have 
the  flexibility  to  extend  the  closing  time 
of  the  Fedwire  book-entry  securities 
transfer  system  on  an  as-needed  basis  to 
facilitate  the  smooth  fimctioning  of  the 
government  seciuities  maii^et  and  to 
minimize  the  systemic  risks  that  may 
arise  due  to  significant  o]>erating 
problems  at  one  or  more  depository 
institutions  or  major  dealers.  The  Board 
believes  that  granting  extensions  in  such 
circumstances  provides  for  the  orderly 
functioning  of  the  government  seciuities 
market  and  minimizes  the  number  of 
failed  trades.  Because  the  Board  expects 
all  on-line  participants  to  invest  in  the 
necessary  automation  resources  to 
process  peak  voliunes  as  well  as  normal 
volumes,  the  Federal  Reserve  Banks 
generally  will  not  grant  extensions 
based  on  circiunstances  arising  from 
voliune  backlogs  at  a  participant. 

V.  Other  Issues 

Commenters  raised  several  other 
issues  relating  to  the  closing  time  for  the 
Fedwire  book-entry  securities  transfer 
service.  Specifically,  these  suggestions 
include  implementing  a  bee  delivery 
period,  considering  an  earlier  close  on 
certain  days,  and  monitoring/ 


disciplining  participants  for  improper 
actions  during  the  reversal  processing 
period. 

A.  Free  Delivery  Period 

Bank  of  America  suggested  that  in 
conjunction  with  implementing  a  firm 
closing  time  of  3:00/3:30  p.m..  the  Board 
should  consider  allowing  depository 
institutions  to  make  bank-to-bank 
transfers  fiee-of-payment  (also  called 
"free  deliveries")  for  an  hoiu  after  the 
close  of  the  reversal  period.  Bank  of 
America  noted  that  depository 
institutions  and  their  customers  could 
use  this  processing  window  (i.e.,  fitsm 
3:31  p.m.  to  4:30  p.m)  to  resolve  major 
difficulties,  such  as  correcting  any 
operational  errors  or  financing  securities 
that  inadvertently  remained  in  the 
dealer's  account.  The  bank  stated  that  if 
payment  were  required  for  a  securities 
transfer  to  be  delivered  during  this 
period,  the  buyer  could  send  the 
payment  via  the  Fedwire  funds  transfer 
system.  Bank  of  America  believes  that 
this  new  service  should  be  implemented 
in  January  1996. 

At  present,  the  Federal  Reserve  Banks' 
Fedwire  book-entry  securities  transfer 
applications  are  unable  to  establish 
different  closing  times  for  interbank 
transfers  that  are  "free"  versus  those 
that  are  against  payment.  The  Federal 
Reserve  Banks  plan  to  implement  new 
software  for  the  book-entry  securities 
transfer  service,  called  the  National 
Book-Entry  System  (NBES),  beginning 
in  1996.  NBES  will  have  the  capability 
to  differentiate  certain  types  of 
transactions  by  time-of-day,  which 
would  enable  the  Reserve  Banks  to 
establish  a  special  period  for  free 
dehveries  of  securities,  for  example.  The 
functionality  for  processing  "free"  bank- 
to-bank  transfers  after  the  close  of  the 
period  for  delivery-versus-payment 
transfers  may  be  made  operational  in 
the  future  pending  additional  analysis. 

B.  Earlier  Close  on  Certain  Market 
Holidays 

Crestar  Financial  Corporation 
suggested  that  the  Board  should 
consider  closing  the  Fedwire  book-entry 
securities  transfer  service  earlier  on 
days  when  the  government  securities 
market  is  closed  and/or  closes  early. 
Crestar  stated  that  "typically  these  are 
days  when  staff  schedules  vacations  and 
there  might  be  significant  system  wide 
savings  if  coverage  did  not  have  to  be 
provided." 

Each  year,  PSA  announces  a  holiday 
schedule  recommending  full-day  and 
partial-day  closings  of  markets  for  U.S. 
government  and  mortgage  securities  and 
money  market  instruments.  Typically, 
there  is  little  Fedwire  securities  transfer 
volume  to  be  processed  on  such  days. 
As  a  result,  the  Federal  Reserve  Banks 


generally  have  been  able  to  close  the 
Fedwire  securities  transfer  system 
earlier  than  2:30/3:00  p.m.  on  certain 
days  designated  in  the  PSA  holiday 
schedule,  such  as  Good  Friday.  For 
example,  on  April  14, 1995  (Good 
Friday),  depository  institutions  in  the 
Second  Federal  Reserve  E)istrict 
originated  a  combined  total  of  about  650 
securities  transfers,  which  were  all 
completed  by  noon,  compared  with 
average  voliune  of  over  38,000  securities 
transfers  originated  per  day  during 
March  1995.  Thus,  the  Federal  Reserve 
Banks  were  able  to  close  the  system  at 
1:30  p.m.  on  that  day. 

As  noted  earlier,  the  characteristics  of 
the  Fedwire  seciuities  transfer  service, 
especially  the  inability  to  control  the 
receipt  of  securities  transfer  delivered 
against  payment,  compel  on-line 
participants  to  actively  monitor  their 
accounts  throughout  the  operating  day. 
It  is  difficult  to  justify  requiring 
participants  to  incur  the  additional 
expense  associated  with  monitoring 
their  Fedwire  securities  activity  on 
those  days  when  no  volume  is 
processed  later  in  the  day. 

Tlie  Board  believes  that  it  is 
appropriate  for  the  Federal  Reserve 
Banks  to  continue  to  close  the  Fedwire 
securities  transfer  service  earlier  than 
the  published  closing  time  on  all  or 
some  days  designated  by  the  PSA  as  full 
or  partial  market  holidays,  when  there 
is  relatively  little  volume  to  be 
processed.  Shortiy  after  the  PSA 
publishes  its  annual  holiday  schedule, 
the  Federal  Reserve  Banks  will  issue  a 
notice  identifying  the  days  on  which  it 
plans  to  close  the  securities  transfer 
service  earlier  than  3:15/3:30  p.m.  In 
addition,  the  Federal  Reserve  Banks  will 
notify  participants  of  the  scheduled 
early  close  approximately  two  weeks  in 
advance  of  the  particular  date  that 
Fedwire  will  be  closed  early,  coincident 
with  PSA's  reminder  notices  for  the 
recommended  market  holiday, 

C  Monitoring  Improper  Actions 
During  Reversal  Period 

Two  commenters  expressed  concern 
about  the  practices  of  some  institutions 
that  send  securities  transfer  originations 
during  the  reversals-only  period.  One  of 
these  commenters  inquired  about  the 
Federal  Reserve's  ability  to  monitor 
and/or  report  such  practices,  indicating 
that  the  Federal  Reserve  should  penalize 
institutions  for  improper  use  of  the 
transfer  reversal  code. 

The  Federal  Reserve  Banks'  book- 
entry  securities  services  uniform 
opoating  circular  sets  forth  the  terms 
and  conditions  governing  access  to  the 
Fedwdre  book-entry  seciuities  transfer 
service.  In  particular,  paragraph  21  of 
this  circular  indicates  that  a  participant 


should  not  send  a  transfer  message  for 
the  first  time  during  the  reversals-only 
period  by  using  a  reversal  code  and 
provides  the  receiver  of  such  a  transfer 
with  the  ability  to  request  an  as-of 
adjustment  for  improper  use  of  the 
reversal  code.  The  circular  notes  that 
use  of  the  reversal  code  to  resend  a 
transfer  initially  sent  during  the 
origination  period  and  improperly 
reversed  is  not  a  misuse  of  the  reversal 
code.  The  Board  believes  that  this 
provision  provides  sufficient  protection 
to  receivers  of  improper  transfer 
messages  and,  as  a  result,  it  is  not 
necessary  to  institute  additional 
measures  at  this  time. 

VI.  Eflhctive  Date  of  Proposed  Changes 

Almost  all  of  the  commenters 
responding  to  the  proposal  believed  that 
January  1996  is  a  reasonable  effective 
date  for  estabUshing  a  firm  closing  time 
for  the  Fedwire  book-entry  securities 
transfer  service.  One  commenter, 
however,  suggested  that  it  would  be 
more  prudent  to  establish  an  effective 
date  that  is  after  the  implementation  of 
the  National  Book-Entry  System. 

The  Board  believes  that  the  benefits 
associated  with  establishing  a  firm 
closing  time  of  3:15/3:30  p.m.  for  the 
Fedwire  securities  transfer  service 
justify  a  near-term  effective  date  that 
permits  institutions  to  make  any 
necessary  internal  operational/ 
procedural  changes.  The  Board  believes 
that  an  effective  date  of  January  2, 1996 
is  reasonable  because  the  new  closing 
time  does  not  represent  a  material 
change  from  average  actual  experience. 

Vn.  Competitive  Impact  Analysis 

The  Board  assesses  the  competitive 
impact  of  changes  that  may  have  a 
substantial  effect  on  payment  system 
participants.  In  particular,  the  Board 
assesses  whether  a  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  Banks  in 
providing  similar  services  and  whether 
such  effects  are  due  to  legal  differences 
or  due  to  a  dominant  market  position 
deriving  from  such  legal  differences. 

Other  providers  of  securities  transfer 
services  do  not  provide  services  that  are 
directly  comparable  to  the  Fedwire 
book-entry  securities  transfer  service, 
because  only  the  Federal  Reserve  Banks 
can  provide  final  delivery-versus- 
payment  of  securities  settled  in  central 
bank  money.  There  are  other  private- 
sector  systems,  however,  such  as  the 
Government  Securities  Clearing 
Corporation  and  the  Participants  Trust 
Company,  that  facilitate  primary  and 
secondary  market  trades  of  U.S. 


Treasury  and/or  agency  securities.  Other 
transactions  involving  U.S.  government 
securities  may  be  cleared  and  settied  on 
the  books  of  depository  institutions  to 
the  extent  that  the  counterparties  are- 
customers  of  the  same  depository 
institution. 

The  Board  does  not  believe  that  the 
establishment  of  a  firm  closing  time  for 
the  Fedwire  securities  transfer  system 
would  have  a  direct  and  materiad 
adverse  effect  on  the  abiUty  of  other 
service  providers  to  offer  similar 
services.  The  Federal  Reserve  Banks, 
however,  would  maintain  their  unique 
position  of  providing  risk-free  central 
bank  settlement. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  9, 1995. 
William  W.  Wiks. 
Secretary  of  the  Board. 
[FR  Doc.  95-20127  Filed  B-14-95;  8:45  am] 
BIUJNQCOOE  SMO-OI-P 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0689] 

Faderal  Reserve  Payment  System  Risk 
Policy 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice;  request  for  comment 

SUMMARY:  The  Board  requests  comment 
on  the  benefits  and  costs  of  adopting  a 
poUcy  to  control  access  to  the  Federal 
Reserve  Banks'  automated  clearing 
house  (ACH)  service  by  entities  other 
than  the  depository  institution  whose 
Federal  Reserve  account  will  be  debited. 
The  controls  would  apply  to  ACH  credit 
transactions  sent  by  third-party 
processors  (service  providers)  and 
respondent  depository  institutions 
directly  to  a  Reserve  Bank  or  a  private 
ACH  operator  that  exchanges 
transactions  with  a  Federal  Reserve 
Bank.  Controlling  access  to  the  ACH 
service  will  help  to  ensure  the  safety 
and  soundness  of  the  ACH  system. 

The  concepts  imderlying  the 
proposed  ACH  third-party  access  policy 
are  similar  to  the  provisions  of  the 
Fedwire  third-party  access  pohcy, 
which  was  originally  adopted  in  1987 
and  amended  today.  (See  notice 
published  elsewhere  in  today's  Federal 
Register.)  The  Board  requests  comment 
on  the  specific  provisions  of  the 
proposed  poUcy  and  the  cost  and 
operational  impact  of  providing  risk 
monitoring  capabiUties  for  controlling 
access  to  the  Federal  Reserve  Banks' 
ACH  service.  The  risk  monitoring 
capabihties  are  intended  to  permit  the 
depository  institutions  that  are 
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responsible  for  funding  ACH  credit 
transactions  to  control  the  potential 
credit  risk  and  reduce  the  risk  of  fraud 
created  by  their  customers  and 
respondent  depository  institutions.  The 
proposed  policy  provisions  and 
monitoring  alternatives  do  not  cover 
ACH  debit  transactions. 
DATES:  Comments  must  be  submitted  on 
or  before  November  9, 1995. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0889,  and  may  be  mailed 
to  Mr.  William  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Rmorve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  between  8:45  ajn.  and 
5:15  p.m.  weekdays,  <»^  to  the  guard 
station  in  the  ^ccles  Building  courtyard 
on  20th  Street  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  12  CFR 
261.8  of  the  Boud's  rules  regarding 
availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florence  M.  Yoimg,  Assistant  Director 
(202/452-3955),  Wesley  M.  Horn. 
Manager,  ACH  Payments  (202/452- 
2756),  or  Scott  E.  Knudson,  Senior 
Financial  Services  Analyst,  ACH 
Payments  (202/452-3959)  Division  of 
R^rve  Bank  Operations  and  Payment 
Systems;  for  the  hearing  impaired  only. 
Telecommimications  Device  for  the 
Deaf.  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  ACH  is  a  value-dated  electronic 
payment  service  that  supports  both 
d^it  and  credit  transactions.  In  ACH 
debit  transactions,  funds  flow  from  the 
depository  institution  receiving  the 
transaction  to  the  institution  originating 
the  transaction.  Typical  debit 
transactions  include  collection  of 
ins\uBnce  premiums,  mortgage  and  loan 
pajrments,  consiuner  bill  payments, 
point-of-sale  transactions,  and  corporate 
cash  concentration  transactions. 
Institutions  originating  ACH  debit 
transactions  are  exposed  to  the  risk  that 
the  receiving  institution  will  retiun  a 
transaction  and  the  originating 
institution's  customer  will  not  have 
sufficient  funds  available  to  cover  the 
returned  transaction.  An  originating 
institution  can  control  its  exposure  to 
potential  losses  from  returned  debit 
transactions  by  establishing  funds 
availability  policies  that  are  based  on 
the  creditworthiness  of  each  customer. 
That  is,  an  originating  institution  can 


hold  all  or  a  part  of  the  funds  collected 
via  ACH  debit  transactions  until 
returned  transactions  are  expected  to  be 
received.' 

In  ACH  credit  transactions,  funds 
flow  fitun  the  institution  originating  the 
transaction  to  the  institution  receiving 
the  transaction.  Typical  ACH  credit 
transactions  include  direct  deposit  of 
payroll,  annuity  payments,  dividend 
payments,  and  corporate  payments  to 
vendors  and  suppliers.  When  ACH 
credit  transactions  are  transmitted  to  a 
Reserve  Bank,  the  depository  institution 
originating  ACH  credit  transactions  or 
its  designated  correspondent  is 
obligated  to  fund  the  transactions  on  the 
settlement  day,  whether  or  not  the 
institution's  customers  fund  the 
payments.^  ' 

ACH  transactions  are  processed  in 
batches  one  or  two  days  before  they  are 
scheduled  to  settle.  The  use  of  value- 
dating  exposes  an  originating  institution 
to  interday  credit  risk  that  can  extend 
from  one  to  two  business  days, 
depending  upon  when  transactims  are 
transmitted  to  an  ACH  operator  and 
when  a  depository  institution's 
customer  funds  the  payments  it 
originates.  To  address  this  exposure,  as 
of  January  3, 1995.  The  Guide  to  the 
Federal  Reserve's  Payment  System  Risk 
Policy  reqiiires  depository  institutions 
performing  self  assessments  in  order  to 


■  In  Regulatifln  <X  (12  C3^  Part  229).  an  ACH 
debit  transfer  is  excluded  from  the  definition  of 
electronic  payment,  which  is  subfect  to  next-day 
funds  availability,  because  the  receiver  of  an  ACH 
debit  transfer  has  the  right  to  return  the  transfer. 
Thus,  an  ACH  debit  traiufer  is  more  like  a  check 
than  a  wire  transfer  of  funds. 

'The  Federal  Reserve  Banks'  Uniform  Operating 
Circular  on  Automated  Clearing  House  Items, 
paragraph  11(c)  states  "by  sending  an  item  to  a 
Reserve  Bank,  the  sending  institution  authorized 
the  Reserve  Bank  holding  the  institution's  account 
to  debit  the  amount  of  a  credit  item  to  the  sending 
institution's  account  on  the  settlement  date." 
Paragraph  3S  states  "a  sending  institution  or  prior 
party  may  not  amend  or  revoke  an  item  after  it  has 
been  received  by  a  Reserve  Bank,  except  as 
otherwise  provided  in  the  applicable  ACH  rules." 
The  ACH  Rules  (Article  Seven,  Section  7.1), 
promulgated  by  the  National  Automated  Clearing 
House  Association  (NACHA),  state  that  "neither  an 
originator  nor  an  OOFI  (originating  depository 
financial  institution)  has  the  right  to  recall  an  entry 
or  file,  to  require  the  return  of  or  adjustment  to  an 
entry,  or  to  stop  the  payment  or  posting  of  an  entry, 
once  the  entry  or  file  has  been  received  by  the 
originating  ACH  operator." 

^The  Uniform  Operating  Circular  on  Automated 
Clearing  House  Items,  Appendix  4,  Settlement 
Agreements,  states  that  a  sending  or  receiving 
institution  (or  its  correspondent  account  bolder) 
may  terminate  a  settlement  agreement  by  providing 
written  notice  to  a  Reserve  Bank.  A  Reserve  Bank 
may  terminate  a  settlement  agreement  by  providing 
written  notice  to  the  institution  (or  correspondent 
account  bolder).  In  either  case,  the  termination 
notice  is  effective  on  and  after  the  banking  day 
following  the  banking  day  of  receipt  by  the 
institution  of  the  notice,  or  on  and  after  a  later  date 
specified  in  the  notice. 


obtain  daylight  overdraft  caps  to  (1) 
evaluate  Uie  creditworthiness  of  each 
customer  that  originates  ACH  credit 
transactions,  (2)  establish  for  each 
customer  an  interday  credit  limit,  and 
(3)  monitor  compliance  with  credit 
limits  across  all  processing  cycles  for  a 
given  settlement  day.  For  customers  in 
weak  financial  condition,  real-time 
monitoring  is  required.^  In  addition,  the 
Board  has  issued  an  Overview  of  the 
Federal  Reserve's  Payments  System  Risk 
Policy  for  use  by  depository  institutions 
that  use  only  minimal  amounts  of 
intraday  Federal  Reserve  credit,  that  is, 
institutions  that  are  exempt  from  filing 
or  that  qualify  for  a  de  minimis  cap.  "The 
Overview  indicates  that  institutions 
should  perform  credit  assessments  and 
establish  credit  or  exposiue  limits  for 
customers  originating  large  dollar 
volumes  of  ACH  credit  transactions  and 
that  compliance  with  the  limits  should 
be  monitored  across  all  processing 
cycles  for  a  given  settlement  day.'  In 
both  dociunents,  depository  institutions 
are  encouraged  to  require  customers  in 
weak  financial  condition  to  prefimd  or 
collateralize  ACH  credit  transactions. 

Many  depository  institutions 
originating  ACH  transactions  do  so 
through  third-party  service  providers. 
There  are  a  variety  of  third-party 
processing  arrangements  that  result  in  a 
service  provider's  transmitting  ACH 
transactions  directly  to  a  Federal 
Reserve  Bank  or  a  private  ACH  operator, 
which  may  ultimately  transmit  the 
transactions  to  a  Federal  Reserve  Bank.' 
For  example,  a  depository  institution 
may  contract  with  another  depository 
institution,  acting  as  a  service  bureau,  or 
with  a  non-depository  institution 
service  provider  to  create  ACH 
transactions  on  its  behalf.  In  some  cases, 
companies  create  ACH  transactions  on 
behalf  of  their  account-holding 
institution  and  transmit  the  files  to 
third-party  service  providers.  Service 
providers  may  also  create  ACH 
transactions  directly  for  corporate 
customers,  such  as  payroll  payments.  In 
these  cases,  service  providers  consider 
the  contracting  companies,  not  the 
depository  institution,  to  be  their 
clients.  In  addition,  respondent 
depository  institutions  may  send  ACH 
credit  transactions  for  which  settlement 
will  be  made  through  a  correspondent 


*  Guide  to  the  Federal  Reserve's  Payment  System 
Risk  Policy,  Section  vn.  p.  57,  January  1995. 

'  Overview  of  the  Federal  Reserve's  Payments 
System  Risk  Policy.  Section  VI,  p.  22,  October  1993. 

'There  are  currently  one  national  private  ACH 
operator — Visa,  U.S.A. — and  two  regional  private 
ACH  operators— the  New  York  Automated  Clearing 
House  and  Deluxe  Data  Systems,  which  is  the 
service  provider  for  the  Arizona  Clearing  House 
Association. 
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depository  institution's  account  directly 
to  a  Federal  Reserve  Bank  or  a  private 
ACH  operator.  In  other  cases,  a 
respondent  depository  institution  might 
transmit  transactions  to  a  third-party 
service  provider,  which  would  in  turn 
transmit  the  transactions  to  a  Federal 
Reserve  Bank  or  private  ACH  operator. 
The  Board  believes  that  there  may  also 
be  other  types  of  third-party 
arrangements  that  have  not  been 
identified. 

As  noted  above,  depository 
institutions  are  required  to  fund  ACH 
credit  transactions  on  the  settlement  day 
once  they  have  been  transmitted  to  a 
Federal  Reserve  Bank.  Therefore,  the 
transmission  of  ACH  credit  transactions 
to  a  Federal  Reserve  Bank  by  a  third- 
party  service  provider  or  respondent 
institution  without  the  explicit  review 
and  consent  of  the  ori^nating 
institution  or  correspondent,  whose 
Federal  Reserve  accoimt  will  ultimately 
be  charged  for  the  transactions,  can 
expose  the  originating  institution  or 
correspondent  to  credit  risk.  For 
example,  if  a  depository  institution's 
customer  that  uses  a  third-party  service 
provider  to  originate  payroll  payments 
declares  bankruptcy  before  transactions 
have  settled,  the  depository  institution 
would  be  required  to  absoA)  any  loss. 
Similarly,  if  a  third-party  service 
provider  originated  fraudulent 
payments,  a  depository  institution 
could,  at  a  minimum,  be  exposed  to 
liquidity  risk  and  the  safety  and 
soundness  of  the  ACH  service  could  be 
undermined. 

n.  Kisk  in  ACH  Third-Party  Processing 
Arrangements 

During  the  mid-1980s,  the  Board 
became  concerned  about  the  credit 
exposiue  faced  by  depository 
institutions  entering  into  arrangements 
with  service  providers  to  send  and 
receive  Fedwire  fimds  transfers.  To 
address  the  credit  exposure  inherent  in 
these  arrangements,  as  part  of  its  risk 
reduction  policy,  in  1987  the  Board 
approved  a  set  of  conditions  imder 
which  Fedwire  third-party  access 
arrangements  could  be  established.  The 
Board  has  adopted  revisions  to  the 
Fedwire  third-party  access  policy.  (See 
notice  published  elsewhere  in  today's 
Federal  Register.)  ^ 

At  the  time  the  Fedwire  controls  were 
adopted,  they  were  not  applied  to  the 
ACH  because  it  was  considered  a  small- 
dollar  payment  system.  As  a  result, 
there  was  little  concern  about  the  risks 


'''Hie  policy  requires  depository  institutions  to 
impose  prudent  controls  over  Fedwire  transfers 
initiated,  received,  or  otherwise  processed  on  their 
behalf  by  a  third-party  service  provider. 


created  when  third  parties  originated 
and  transmitted  AQI  transactions  to 
ACH  operators  on  behalf  of  depository 
institutions.  Although  the  average  value 
of  individual  ACH  credit  transactions  is 
relatively  small — $2,600  compared  with 
$3  million  for  Fedwire  funds  transfers 
in  1994 — the  aggregate  value  of  ACH 
transactions  originated  by  a  customer  of 
an  institution  can  be  significant. 
Moreover,  the  volume  and  value  of 
commercial  ACH  credit  transactions  has 
increased  rapidly.  In  1987,  when  the 
Fedwire  policy  was  adopted,  206.8 
million  ACH  credit  transfers,  with  a 
value  of  approximately  $410.7  billion, 
were  processed  by  the  Federal  Reserve 
Banks.  In  1994. 955  million  transfers, 
with  a  value  of  almost  $2.5  trillion,  were 
processed  by  the  Federal  Reserve  Banks. 
Thus,  over  the  last  seven  years,  the 
volume  of  ACH  credit  transactions  has 
grown  at  an  average  annual  rate  of 
nearly  25  percent  and  the  value  of  these 
transactions  has  increased  at  an  average 
annual  rate  of  nearly  30  i>ercent.  A 
number  of  factors  indicate  that 
continued  rapid  growth  is  likely. 

To  assess  the  level  of  risk  depository 
institutions  face  due  to  ACH 
transactions  originated  through  third- 
party  service  providers,  the  Board's  staff 
surveyed  the  Reserve  Banks  to  obtain 
information  on  the  value  of  ACH  credit 
transactions  that  are  processed  for 
depository  institutions  that  have 
agreements  with  service  providers.^  The 
potential  credit  exposure  was  measured 
by  dividing  the  dollar  value  of  the  daily 
average  and  peak-day  ACH  credit 
transactions  originated  by  service 
providera  for  each  depository  institution 
by  the  amoimt  of  the  institution's  total 
capital.  In  general,  the  survey  results 
indicated  that  the  amoimt  of  risk  feced 
by  institutions  in  third-party  processing 
arrangements  is  a  small  percentage  of 
capital.  Peak-day  exposure  averaged 
approximately  5  percent  of  the  total 
capital  of  institutions  using  third-party 
processora.  Although  the  average  risk 
exposure,  as  measured  by  the  survey, 
was  not  significant,  for  some 
institutions  significant  exposure  existed. 
Of  the  5,020  institutions  that  permitted 
service  providers  to  originate  ACH 
transactions,  the  peak-day  exposure  for 
seven  institutions  exceeded  150  percent 
of  capital  and.  for  one  institution,  it 
exceeded  250  percent  of  capital.  As 
ACH  voliune  continues  to  grow,  the 
potential  risks  created  by  the  use  of 
service  providers  is  likely  to  increase. 


*Data  were  provided  by  all  Reserve  Banks,  expect 
the  Federal  Reserve  Bank  of  New  York,  for  the 
month  of  December  1993.  The  New  Ywk 
Automated  Clearing  House  provides  essentially  all 
commercial  ACH  service  in  the  New  York  District 


Further,  anecdotal  evidence  suggests 
that  many  depository  institutions  are 
not  fully  aware  of  the  extent  to  which 
third  parties  originate  ACH  transactions 
on  their  behalves. 

The  potential  exposure  created  by  the 
use  of  third-party  service  providera  to 
institutions  originating  ACH 
transactions,  led  the  Board  of  Directore 
of  the  National  Automated  Clearing 
House  Association  to  pass  a  resolution 
addressing  system  controls  for  third- 
party  processora  in  November  1993. 
That  resolution,  among  other  things, 
recommended  that  AQi  controls 
include:  ".  .  .a  review  and  release 
function  capability  for  originating 
depository  financial  institutions  with 
re^>ect  to  all  files  sent  directiy  to  ACH 
Operatora  by  third  parties  and 
respondent  depository  financial 
institutions..  .  ."  The  purpose  of  this 
resolution  was  to  provide  originating 
depository  institutions  a  mechanism  to 
control  the  risks  created  by  third-party 
service  providera  and  respondent 
depository  institutions. 

The  New  York  Automated  Clearing 
House  (NY ACH)  has  implemented  a 
voluntary  mechanism  that  permits 
originating  institutions  to  set  limits  on 
the  aggregate  amoimt  of  ACH  credit 
transactions  that  can  be  originated 
against  their  accounts  by  tMrd-party 
processora.  If  the  credit  limit  is 
exceeded,  NY  ACH  will  hold  the  files 
and  contact  the  originating  institution. 
Based  on  its  instructions,  NYACH  will 
either  reject  the  file  or  permit  the 
institution  to  adjust  the  credit  limit. 
Visa,  U.S.A.  and  the  Arizona  Clearing 
House  Association  are  considering 
instituting  third-party  controls. 

m.  Pn^posed  ACH  Access  Policy 

The  Board  is  concerned  about  the 
potential  lack  of  control  in  third-party 
arrangements  and  believes  that 
appropriate  measures  should  be  taken  to 
ensure  the  safety  and  soundness  of  the 
ACH  service  by  enabling  originating 
institutions  to  control  the  risks  created 
by  the  use  of  service  providera.  Thus, 
the  Board  requests  comment  on  the 
benefits  and  costs  of  adopting  a  policy 
to  control  access  to  the  Federal 
Reserve's  ACH  services.  In  particular, 
the  Board  requests  comment  on  the 
scope  of  the  proposed  poUcy,  risk 
monitoring  capabilities  for 
implementing  ACH  credit  controls,  and 
several  other  controls. 

A.  Scope 

The  proposedACH  policy  would 
apply  only  to  ACH  credit  transactions. 
As  noted  above,  a  depository  institution 
is  able  to  control  its  credit  risk  from 
ACH  debit  transactions  by  delaying  the 
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availability  of  funds  to  the  originators  of 
the  transactions.  The  Board,  therefore, 
believes  that  limiting  the  pohcy  to  the 
origination  of  ACH  credit  transactions 
avoids  imposing  unnecessary  burdens 
on  the  industry  while  addressing  the 
most  significant  risk. 

The  policy  would  cover  all  of  the 
following  types  of  arrangements: 

•  Service  providers  (service  bureaus, 
information  processors,  and  depository 
institutions  that  act  as  service  bureaus 
for  other  institutions)  that  transmit  ACH 
credit  transactions  directly  to  a  Federal 
Reserve  Bank  or  to  an  ACH  operator  that 
exchanges  payments  with  a  Federal 
Reserve  Bank: 

•  Companies  that  transmit  their  ACH 
credit  transactions  directly  to  a  Reserve 
Bank  or  private  ACH  operators  that 
transmit  transactions  to  the  Federal 
Reserve;  and 

•  Institutions  that  transmit  ACH 
credit  transactions  directly  or  indirectly 
to  a  Federal  Reserve  Bank  and  designate 
a  correspondent  depository  institution 
for  the  settlement  of  the  transactions. 

B.  Credit  Controls 

In  its  payments  system  risk  policies, 
the  Board  has  indicated  that  depository 
institutions  should  establish  procedures 
to  protect  themselves  from  the  risk 
created  by  their  corporate  customers 
when  they  originate  ACH  credit 
transactions.  In  particular,  the  Board  has 
indicated  that  depository  institutions 
should  perform  credit  assessments  and 
establish  credit  limits  for  corporate 
ciistomers  that  originate  ACH  credit 
transactions.  That  policy  applies 
whether  ACH  credit  transactions  are 
originated  by  a  depository  institution 
itself  or  by  a  service  provider. 

In  addition  to  the  requirements 
currently  included  in  the  payment 
system  risk  policy,  the  Board  requests 
comment  on  the  following  credit 
controls. 

•  Institutions  that  outsource  their 
own  ACH  processing  would  be  required 
to  establish  an  interday  limit  on  the 
value  of  ACH  credit  transactions  that  a 
service  provider  can  originate  on  their 
behalf. 

•  Correspondent  depository 
institutions  would  be  required  to 
establish  interday  credit  limits  for  each 
of  their  respondent  institutions  that 
originate  ACH  credit  transactions. 

Monitoring  capabilities  would  enable 
institutions  to  ensure  that  the  credit 
limits  established  by  the  originating 
institution  for  each  corporate  customer 
and  for  its  OMm  transactions  are  not 
exceeded.  If  monitoring  capabilities 
only  enabled  a  depository  institution  to 
monitor  the  aggregate  value  of  ACH 
credit  transactions  transmitted  to  a 


Resale  Bank  or  a  private  ACH  operator 
by  a  third-party,  the  responsible 
depository  institution  would  not  be  able 
to  control  the  risk  that  it  faces  from  its 
corporate  customers.  The  Board  believes 
that  it  is  important  for  depository 
institutions  to  be  able  to  control  the 
credit  exposure  that  they  face  from  each 
of  their  corporate  customers  and 
respondent  institutions.  As  a  result,  the 
Board  requests  conunent  on  the  benefits 
and  costs  of  adopting  risk  monitoring 
capabiUties  that  differ  from  the 
approach  recommended  by  the 
NACHA's  Board  of  Directors  and 
implemented  by  one  private  operator, 
which  establishes  controls  oyer  the  total 
exposure  an  institution  faces  due  to 
transactions  originated  through  third- 
party  service  providers.  Additionally, 
more  than  one  third-party  service 
provider  may  originate  ACH  credit 
transactions  on  behalf  of  a  depository 
institution's  customers.  Therefore,  a 
depository  institution  would  be 
expected  to  ensure  that  its  internal 
procedures  enable  it  to  monitor  all  ACH 
credit  transactions  originated  for  each  of 
its  corporate  customers  through  third- 
party  service  providers. 

The  following  discussion  describes 
the  requirements  of  the  ACH  risk 
monitoring  capabilities.  The  Board 
requests  comment  on  whether  the 
Reserve  Banks  and  private  ACH 
operators  and/or  third-party  service 
providers,  at  the  option  of  depository 
institutions,  should  provide  the  risk 
monitoring  capabilities. 

The  instituUon's  management  would 
set  credit  limits  to  reflect  the  total 
amount  of  unsettled  ACH  credit 
transactions  that  the  institution's 
management  had  determined  was 
acceptable  based  on  the  customer's  or 
respondent  institution's  financial 
condition.  The  institution  would 
provide  these  credit  limits  to  the  entity 
providing  the  monitoring  capabilities. 
Upon  receipt  of  a  file  from  a  third-party 
service  provider  or  respondent 
institution,  the  dollar  value  of  the  ACH 
credit  transactions  in  each  batch  would 
be  combined  with  the  amount  of  other 
unsettled  ACH  credit  transactions  that 
had  previously  been  processed  for  the 
same  company  or  respondent 
institution.  The  resulting  aggregate 
amoimt  of  unsettled  credit  transactions 
would  be  compared  to  the  pre- 
established  credit  limit.  If  this  total  were 
below  the  credit  limit  established  for  the 
customer  or  respondent  institution,  the 
transactions  would  be  processed.  If  the 
credit  limit  for  the  customer  or 
respondent  institution  were  exceeded, 
the  batch(es)  would  be  held  and  the 
originating  depository  institution  and/or 
the  correspondent  institution  would  be 


notified.  The  depository  institution 
would  have  the  option  to  reject  the 
batch  or  set  a  new  credit  limit  for  its 
corporate  or  respondent  customer. 

If  an  originating  institution  of  ACH 
credit  transactions  uses  a  third-party 
service  provider  to  originate  ACH 
transactions  and  uses  a  correspondent 
institution  for  settlement,  the 
respondent  institution  would  be 
expected  to  establish  credit  limits  for  its 
customers  and  to  instruct  the  provider 
of  the  monitoring  mechanism  regarding 
the  action  to  be  taken  if  a  batchtes)  of 
ACH  credit  transactions  exceeded  its 
customer's  credit  limits.  In  addition,  the 
correspondent  institution  would  be 
expected  to  establish  credit  limits  for  its 
respondent  institutions  and  to  instruct 
the  provider  on  the  action  to  be  taken 
if  a  batch(es)  of  transactions  originated 
on  behalf  of  its  respondent  institution 
exceeded  the  respondent's  credit  limit. 

These  risk  monitoring  requirements 
would  apply  if  the  Reserve  Banks  and 
private  ACH  operators  or  third-party 
service  providers  provided  the 
monitoring  capabilities.  Specifically,  the 
Board  is  requesting  comment  on 
whether  the  monitoring  capabilities 
could  most  effectively  be  provided  by 
the  Reserve  Banks  and  private  ACH 
operators,  third-party  service  providers, 
or  some  combination  selected  by 
depository  institutions. 

If  the  Reserve  Banks  provided  the 
monitoring  capabilities,  the  Board 
believes  that  the  capabilities  for  this 
alternative  could  be  implemented 
within  approximately  12  to  18  months 
following  approval  of  the  ACH  third- 
party  pohcy.  Developing  and  operating 
such  a  monitoring  system  would  be 
costly,  and  the  benefits  of  the  system 
would  accrue  to  institutions  using  third- 
party  service  providers  and 
correspondent  institutions.  Therefore,  it 
is  likely  that  the  Reserve  Banks  would 
assess  some  fee  to  institutions 
originating  ACH  credit  transactions 
through  third-party  service  providers 
and  to  institutions  acting  as  ACH 
correspondent  settlement  agents  if  they 
were  to  provide  monitoring  capabilities. 
The  Board  is  interested  in  knowing  the 
amount  of  time  that  private  ACH 
operators  and  service  providers  would 
need  to  implement  the  proposed 
monitoring  capabilities. 

The  Board  believes  that  the  risk 
monitoring  capability  may  require  users 
of  ACH  services  to  make  changes  that 
may  result  in  increased  costs.  For 
example,  in  many  instances  batches  of 
ACH  credit  transactions  could  be 
pended  after  normal  business  hours. 
Thus,  originating  institutions  and 
correspondent  institutions  would  need 
to  make  personnel  with  credit-granting 
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authority  available  during  these  off- 
hours.  Finally,  if  service  providers 
provided  the  monitoring  capabilities, 
originating  depositcny  institutions  or 
correspondent  institutions  that  permit 
customers  or  respondents  to  transmit 
ACH  credit  transactions  directly  to  a 
Reserve  Bank  may  not  be  able  to  rely  on 
the  service  provider  to  provide  effective 
controls  over  such  transactions. 

C.  Other  Controls 

To  ensure  the  integrity  of  ACH  third- 
party  and  respondent  access 
arrangements,  the  following  provisions, 
which  are  generally  consistent  with 
those  required  in  the  Fedwire  third- 
party  access  pohcy,  would  apply. 

•  An  institution's  board  of  directors 
would  be  required  to  approve  the  role 
and  responsibilities  of  a  service 
provider{s)  that  is  not  affiUated  with  the 
institution  through  at  least  80  percent 
common  ownership. 

I  •    A  depository  institution  that  uses 
an  ACH  third-party  access  arrangement 
would  be  required  to  have  its  auditors 
confirm  compUance  with  the  controls 
described  in  the  poUcy  at  least  annually. 

•  The  service  provider  must  be 
subject  to  examination  by  the 
appropriate  federal  depository 
institution  regulatory  agency(ies). 

•  The  conditions  under  which  these 
arrangements  could  be  established 
would  be  set  forth  in  the  appendices  of 
the  Reserve  Banks'  uniform  ACH 
operating  circular.  The  uniform 
operating  circular  would  serve  as  the 
legal  agreement  governing  the 
arrangement  between  the  institution  and 
the  service  provider  and/or 
correspondent  and  would  govern 
arrangements  of  which  the  Reserve 
Banks  otherwise  may  not  be  aware.  The 
ACH  Participation  Agreement,  which  is 
used  to  document  the  various 
agreements  between  the  Federal  Reserve 
Banks  and  users  of  their  ACH  services, 
such  as  settlement  arrangements  and 
electronic  connections,  would  serve  to 
identify  the  institution  and  the  service 
provider(s)  or  correspondent(s)  in  the 
third-party  arrangement(s). 

IV.  Competitive  Impact  Analysis 

In  considering  a  change  that  has  a 
substantial  effect  on  payment  system 
participants,  the  Board  assesses  whether 
the  proposed  change  would  have  a 
direct  and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  Banks  in  providing  similar 
services  and  if  such  effects  are  due  to 
legal  differences  or  due  to  a  dominant 
market  position  deriving  from  such  legal 
differences. 


The  Federal  Reserve  Banks  compete 
in  providing  ACH  services  to  depository 
institutions  with  private-sector  ACH 
operators.  The  intent  of  the  proposed 
third-party  access  policy  is  to  ensure  the 
integrity  of  the  ACH  system.  The 
proposed  poUcy  would  apply  equally  to 
institutions  using  Federal  Reserve  Bank 
ACH  services  and  to  institutions  that 
use  the  services  of  private  ACH 
operators  that  transmit  ACH 
transactions  to  the  Federal  Reserve 
Banks  on  their  behalf  Therefore,  the 
Board  believes  that  although  the 
proposal  would  impose  requirements  on 
private  ACH  operators,  those 
requirements  would  not  be  any  greater 
than  the  additional  requirements  the 
Federal  Reserve  would  be  placing  on 
itself. 

V.  Request  for  Comments 

The  Board  requests  comments  on  all 
aspects  of  this  proposal.  The  Board 
specifically  requests  comments  on  the 
following  questions: 

A.  Current  Arrangements  and  Controls 

1.  Under  what  types  of  arrangements 
do  third  parties  initiate  or  transmit  ACH 
credit  transactions  to  the  Federal 
Reserve  Banks  or  private-sector  ACH 
operators  on  behalf  of  depository 
institutions? 

2.  What  are  the  unique  risk 
characteristics  of  third-party  processing 
arrangements  and  correspondent 
settlement  arrangements  that  concern 
the  institutions,  service  providers,  and 
private  ACH  operators  participating  in 
such  arrangements?  Are  the  risks  in 
these  arrangements  expected  to  increase 
in  the  future? 

3.  What  controls  are  currently  in  place 
that  permit  institutions  to  control  their 
risk  in  ACH  third-party  processing 
arrangements  and  correspondent 
settlement  arrangements?  Are  these 
controls  consistent  with  the  type  of 
controls  required  in  the  payment  system 
risk  policy? 

B.  Risk  Monitoring  Alternatives 

4.  How  would  the  requirement  to 
make  personnel  available  after  normal 
business  hours  affect  institutions'  ACH 
operating  risk  and  costs?  How  would  it 
affect  the  quaUty  of  the  ACH  service? 
Are  there  other  operational  issues  or 
customer  service  issues  associated  with 
either  risk  control  alternative? 

5.  Would  monitoring  capabihties 
provided  by  the  Reserve  Banks  and 
private  ACH  operators  or  by  the  service 
providers  be  most  effective  in  achieving 
the  objectives  of  controlling  risk  in  the 
ACH?  Should  the  Board  consider 
permitting  depository  institutions  to 


select  between  the  two  alternatives  or 
should  only  one  approach  be  adopted? 

6.  If  only  service  providers  were  to 
provide  monitoring  capabilities,  how 
would  the  activity  of  originating 
institutions'  customers  and  respondent 
institutions  that  transmit  ACH  credit 
transactions  directly  to  a  Federal 
Reserve  Bank  or  a  private  ACH  operator 
be  monitored? 

7.  What  costs  would  be  incurred  by 
(a)  private  ACH  operators  to  expand  or 
develop  their  monitoring  systems  to 
permit  their  users  to  monitor  ACH 
credit  transactions  at  the  customer  level 
and  (b)  third-party  service  providera  to 
develop  such  a  monitoring  medianism? 

8.  How  do  the  benefits  derived  from 
improving  credit  controls  over  access  to 
the  ACH  service  compare  with  the 
potential  costs  of  implementing  the 
proposal  and  the  operational  risk  (i.e., 
possible  untimely  processing)  that  may 
be  created  by  proposed  controls? 

9.  Are  there  other  monitoring 
alternatives  that  would  be  equally 
effective  but  pose  fewer  operational 
issues  and  be  less  costly? 

10.  Could  depository  institutions, 
private  ACH  operators,  and  service 
providers  comply  with  the  proposed 
poUcy  if  the  final  poUcy  were  effective 
18  months  after  adoption  by  the  Board? 
Could  the  parties  comply  within  12 
months  after  adoption  by  the  Board? 

C.  Proposed  Policy  Provisions 

11.  Do  the  provisions  of  the  proposed 
poUcy  address  the  credit  risk  concerns 
of  institutions  participating  in  ACH 
third-party  processing  arrangements?  If 
not,  explain  your  concerns  and 
suggested  alternative  controls. 

12.  Could  the  risk  monitoring  controls 
effectively  control  credit  risk  if  they 
were  applied  only  to  corporate 
customers  or  respondent  institutions 
whose  financial  condition  was 
considered  weak?  What  issues  might  be 
raised  if  parties  other  than  the 
responsible  depository  institution  had 
information  identifying  financially  weak 
customers  or  respondent  institutions? 

13.  Should  a  depository  institution  be 
responsible  for  monitoring  the  financial 
stability  of  its  service  providers  and 
adopting  procedures  necessary  to  ensure 
that  the  activities  of  the  service  provider 
were  controlled  appropriately? 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  9. 1995. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc.  95-20128  Filed  &-14-95:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
(DoetolNaR-OeMl 

Federal  n—erve  Payment  System  Risk 
Policy 

AGENCY:  Board  of  Govemon  of  the 
Federal  Reserve  System. 
ACTION:  Poliqr  statement 

SUMMARY:  The  Board  has  approved 
certain  modifications  to  its  Fedwire 
third-party  access  policy  to  clarify  its 
appUcabiUty  and  to  reduce  the 
administrative  burden  of  several 
provisions.  Some  depository  institutions 
have  entered  into  arrangements  imder 
which  a  third  party  provides  operating 
facilities  for  their  Fedwire  services; 
under  such  arrangements,  the  third 
party's  actions  may  result  in  a  debit  to 
the  institution's  reserve  or  clearing 
account  at  a  Federal  Reserve  BanL  The 
policy  provides  important  safeguards  to 
both  depository  institutions 
participating  in  third-party  access 
arrangements  and  to  the  Reserve  Banks. 
Among  other  things,  the  policy  reqxiires 
depository  institutions  to  impose 
prudent  controls  over  Fedwire  funds 
transfors  and  book-entry  securities 
transfers  initiated,  received,  or 
otherwise  processed  on  their  behalf  by 
a  third-party  service  provider.  These 
policy  modifications  are  interim 
modifications,  pending  the  completion 
of  a  broader  review  of  supervisory 
policies  that  should  be  applicable  to 
outsourcing  arrangements.  The  review 
may  result  in  further  modifications  to 
the  policy;  however,  the  Board  believes 
that  any  further  modifications  will  be  in 
the  same  general  direction  as  those 
made  today.  The  Federal  Reserve  Banks 
will  not  approve  any  new  third-party 
access  arrangements  involving  a  foreign 
service  provider,  pending  further 
analysis  of  issues  associated  with  such 
arrangements. 

EFFECTIVE  DATE:  August  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Brett,  Manager  (202/452-2934)  or 
Lisa  K.  Hoskins,  Project  Leader  (202/ 
452-3437),  Fedwire  Payments,  Division 
of  Reserve  Bank  Operations  and 
Payment  Systems;  for  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Fedwire  is  the  large-value  payment 
mechanism  owned  and  operated  by  the 
Federal  Reserve  Banks.  Fedwire 
provides  depository  institutions  with 
real-time  gross  settlement  in  central 
bank  money  of  funds  transfers  and 


book-entry  securities  transfers  made  for 
their  own  account  or  on  behalf  of  their 
customers.  Typically,  each  depository 
institution  that  holds  an  account  at  the 
Federal  Reserve  processes  its  own 
transfers  and  accesses  Fedwire  directly. 
In  some  cases,  however,  a  depository 
institution  accesses  Fedwire  through  a 
third-party  access  arrangement  in  which 
a  service  provider,  acting  as  agent  for  a 
depository  institution,  initiates 
payments  that  are  posted  to  the 
institution's  account  at  the  Federal 
Reserve.  Third-party  access 
ammgements  are  a  form  of  outsourcing. 
Depository  institutions  use  service 
providers  to  perform  a  niunber  of 
functions,  including  customer 
accounting,  check  and  automated 
clearing  house  (ACH)  processing,  and 
the  processing  and/or  transmission  of 
large-value  fimds  and  securities 
transfers.  Depository  institutions  have 
increasingly  viewed  outsourcing 
arrangements  as  one  way  to  reduce 
operating  costs. 

During  the  mid-1980s,  the  Board  and 
Reserve  Banks  became  concerned  about 
the  credit  exposure  feoed  by  depository 
institutions  that  contracted  with  a  third- 
party  service  provider  to  process 
Fedwire  funds  transfers  on  their  behalf. 
Due  to  the  concerns  raised  about  the 
legal,  supervisory,  and  payments  system 
ri^  implications  of  such  arrangements, 
a  moratorium  on  approving  additional 
arrangements  was  imposed  in  1985  until 
these  issues  could  be  reviewed  and 
guidelines  established. 

In  July  1987,  the  Board  approved  a  set 
of  conditions  imder  which  Fedwire 
third-party  access  arrangements  could 
be  established,  as  part  of  its  payment 
system  risk  reduction  policy  (52  FR 
29255,  August  6. 1987).  Specifically,  the 
Board  adopted  a  policy  placing  certain 
conditions  on  the  ability  of  a  service 
provider  to  initiate  Fedwire  transfers 
from  a  participant's  reserve  or  clearing 
account  held  at  the  Federal  Reserve.' 
The  Board's  original  policy  addressed 
two  types  of  arrangements.  Where  the 
service  provider  and  the  participant  are 
not  affiliated,  the  participant  must 
authorize  each  individual  transfer 
before  it  is  sent  to  a  Reserve  Bank. 
Where  the  service  provider  and  the 
I>articipant  are  affiliated,  the  participant 
may  establish  limits  within  which  the 


'  The  original  isaues  suirounding  third-party 
access  arrangements  arose  in  the  context  of  funds 
transfer  arrangements,  and  the  language  of  the 
original  policy  reflected  this  orientation.  Board  staff 
subsequently  interpreted  the  policy  to  include 
Fedwire  book-entry  securities  transfer  arrangements 
within  its  scope.  Board  staff  also  interpreted  the 
policy  to  cover  all  situations  where  transfer 
instructions  are  not  communicated  directly  to  the 
Reserve  Bank  by  the  sending  bonk,  but  rather  are 
transmitted  indirectly  through  another  entity. 


service  provider  is  authorized  to  act.  For 
purposes  of  the  policy,  an  affiliated 
service  provider  is  defined  as  an 
organization  that  has  at  least  80  percent 
common  ownership  with  the 
participant. 

Since  the  third-party  access  policy 
went  into  effect,  the  Federal  Reserve 
Banks  have  approved  approximately 
500  third-paity  service  arrangements.' 
During  this  time  a  number  of  issues  and 
requests  for  clarification  have  been 
raised  with  respect  to  the  poUcy.  These 
questions  relate  to:  (1)  the 
dromistances  imder  which  line-of- 
credit  arrangements  can  be  used;  (2)  the 
responsibility  of  a  participant  to 
monitor  its  reserve  or  clearing  account 
in  line-of-<credit  arrangements;  (3)  the 
need  for  a  participant  to  have  backup 
capabilities  in  the  event  the  Federal 
Reserve  Bank  terminates  the 
arrangement;  and  (4)  the  duties  that  may 
be  assigned  to  personnel  employed  by 
the  parties  to  the  arrangement. 

Issues  also  were  raised  about  the 
scope  of  the  policy.  Questions  of  scope 
include:  (1)  whether  the  policy  applies 
to  arrangements  for  book-entry 
seciuities  transfers  as  well  as  hmds 
transfers;  (2)  whether  the  policy  applies 
to  arrangements  in  which  a  service 
provider  serves  as  a  communications 
link  but  does  not  process  the  transfers; 
(3)  whether  the  policy  applies  when  an 
institution  contracts  with  a  third  party 
to  process  transfers  that  subsequenUy 
are  routed  through  the  participant  to  the 
Reserve  Bank;  and  (4)  whether  the 
policy  apphes  to  arrangements  in  which 
the  service  provider  is  located  outside 
the  United  States. 

In  considering  modifications  to  the 
Fedwire  third-party  access  policy,  the 
Board  has  determined  that  it  would  be 
useful  to  imdertake  a  broader  review  of 
supervisory  policies  that  shotild  be 
applicable  to  a  larger  range  of 
outsourcing  arrangements.  The  staff  has 
begun  to  review  broader  issues  relating 
to  outsourcing  generally,  including,  for 
example,  the  extent  to  which 
termination  backup  requirements 
should  apply  to  other  critical  functions 
outsoiuced  by  banks  and  whether 
foreign  service  provider  arrangements 
should  be  subject  to  special  conditions. 
It  is  possible  that  the  Board  will  modify 
further  the  Fedwire  third-party  access 
policy  following  completion  of  the 


'  The  number  of  current  arrangements  is  less 
than  the  nimiber  approved  because  of  mergers  and 
changes  in  relationships  between  participants  and 
service  providers.  Because  some  of  the  approved 
arrangements  involved  multiple  participants  using 
the  same  service  provider,  however,  there  may  be 
more  than  500  Fedwire  participants  currently  using 
third-party  service  providers  fbr  Fedwire 
processing. 
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Study.  The  Board  believes,  however, 
that  any  additional  modifications  to  this 
policy  are  likely  to  be  consistent  with 
the  changes  made  today  to  reduce 
further  the  costs  imposed  by  the  policy. 

n.  ProTision-by-ProTision  Analysis 

The  following  identifies  each 
provision  of  the  revised  Fedwire  third- 
party  access  policy  and  discusses  how 
and  why  it  differs  from  the  original 
policy  provision. 

A.  Scope 

Revised  Provision 

The  Board  will  allow  third-party 
access  arrangements  whereby  a  sending 
or  receiving  institution  ("the 
participant")  designates  another 
depository  institution  or  other  entity 
("the  service  provider")  to  initiate, 
receive,  and/or  otherwise  process 
Fedwire  funds  transfers  or  book-entry 
securities  transfers  that  are  posted  to  the 
participant's  reserve  or  clearing  accoimt 
held  at  the  Federal  Reserve,  provided 
the  following  conditions  are  met:  ^ 

Original  Provision 

I    The  Board  will  allow,  imder  certain 
conditions,  arrangements  by  which  a 
depository  institution  or  other  entity 
("the  service  provider")  could  initiate 
f'edwire  transfers  from  the  Federal 
Reserve  accoimt  of  another  depository 
institution  ("the  partici[>ant").  Such 
arrangements  mqU  be  permitted 
provided: 

The  original  policy  applied  to 
arrangements  where  funds  transfers  or 
book-entry  securities  transfers  were 
charged  or  credited  to  a  depository 
institution's  reserve  or  clearing  account 
held  at  the  Federal  Reserve  and  for 
which  the  depository  institution  did  not 
provide  its  transfer  instructions  directly 
to  the  Federal  Reserve,  but  rather 
transmiUed  its  instructions  indirecUy 
through  another  entity.  The  revised 
policy  applies  to  the  arrangements 
described  above,  as  well  as 
arrangements  where  an  institution 
contracts  with  a  third  party  to  process 
transfers  that  subsequenUy  are  routed 
through  the  participant  to  the  Reserve 
Bank.  The  Board  believes  that, 
whenever  a  service  provider  plays  a  role 
in  processing  Fedwire  funds  transfers  or 
book-entry  securities  transfers  that  affect 
the  participant's  reserve  or  clearing 
account,  the  arrangement  ^ould  be 
subject  to  the  third-party  access  policy. 
The  revised  policy  governs  all 


'  This  policy  applies  to  third-party  access 
arrangements  in  which  an  office  of  the  participant 
located  outside  the  U.S.  acts  as  service  provider  by 
initiating,  receiving,  or  otherwise  processing 
1  '^wlre  transfers  on  behalf  of  the  U.S.  participant 


arrangements  in  which  a  service 
provider  has  the  operational  ability  to 
add  or  modify  transfer  instructions  that 
will  be  posted  to  the  participant's 
reserve  or  clearing  account  held  at  the 
Federal  Reserve.  As  a  result, 
communications  carriers  whose  sole  job 
is  to  transmit  transfer  instructions 
between  entities  are  excluded  from  this 
poUcy. 

The  original  policy  is  silent  on 
whether  the  service  provider  can  be 
located  outside  the  United  States.  The 
Reserve  Banks  have  not  approved  any 
such  arrangements;  however,  several 
inquiries  have  been  received  during  the 
last  few  years.  Such  arrangements  raise 
a  nimiber  of  supervisory  issues.  In 
addition,  because  the  original  third- 
party  access  policy  applies  only  to 
arrangements  where  the  service 
provider  is  a  separate  legal  entity  from 
the  participant,  a  Fedwire  participant 
could  designate  an  office  of  its  baink 
located  outside  the  U.S.  to  process 
Fedwire  transfers  on  its  behalf  without 
obtaining  prior  approval  from  the 
Reserve  Bank.  The  Reserve  Bank  and  the 
primary  regulator  may  be  unaware  of 
such  an  arrangement  until  discovered  in 
the  course  of  an  examination.  The  Board 
believes  that  many  of  the  issues  that 
arise  with  respect  to  foreign  service 
providers  also  arise  when  a  foreign 
office  of  a  Fedwire  participant  processes 
that  participant's  Fedwire  transfers. 
Consequently,  the  Board  has  broadened 
the  scope  of  the  policy  to  include  such 
arrangements.  Any  existing 
arrangements  involving  a  foreign  service 
provider  must  be  reported  promptly  to 
the  participant's  Reserve  Bank.  The 
Reserve  Bank  will  work  with  the 
participant  and  its  primary  supervisor  to 
determine  the  extent  to  which  the 
arrangement  complies  with  the  policy 
and  the  appropriateness  of  the 
arrangement.  No  new  arrangements 
involving  the  outsourcing  of  Fedwire 
processing  to  a  foreign  service  provider 
will  be  approved  by  the  Reserve  Banks 
pending  the  completion  of  the  Board's 
analysis  of  issues  associated  with 
foreign  service  provider  arrangements. 

B.  Control  of  Credit-Granting  Process 

Revised  Condition  (#1) 

The  ptarticipant  retains  operational  control 
of  the  credit-granting  process  by  (1) 
individually  authorizing  each  hinds  or 
securities  transfer,  or  (2)  establishing 
individual  customer  transfer  limits  and  a 
transfer  limit  for  the  participant's  own 
activity,  within  which  the  service  provider 
can  act.  The  transfer  limit  could  be  a 
combination  of  the  account  balance  and 
established  credit  limits.  For  the  purposes  of 
this  policy,  these  arrangements  are  called 
"line-of-credit  arrangements." 


Original  Condition  (*1) 

The  institution  whose  account  is  being 
charged  (the  "institution")  retains  control  of 
the  credit-granting  process  by  individually 
approving  each  transfer  or  establishing  credit 
limits  within  which  the  service  provider  can 
act. 

Original  Condition  (*12) 

No  individual  with  decision-making 
responsibilities  relating  to  the  fimds-transfer 
area  may  hold  such  a  ptosition  in  more  than 
one  affiliated  institution  participating  in  an 
approved  arrangement. 

The  Board  behaves  that  it  is  important 
for  the  participant  to  retain  operational 
control  of  the  credit-granting  process 
under  a  third-party  access  arrangement. 
The  revised  language  (1)  clarifies  that 
this  condition  applies  to  both  funds 
transfer  and  book-entry  securities 
transfer  arrangements;  (2)  removes  the 
restriction  that  Une-of-credit 
arrangements  are  permissible  only 
where  the  service  provider  and 
participant  are  affiliated  organizations;  * 
and  (3)  deletes  the  condition  in  the 
original  policy  that  no  individual  with 
decision-making  responsibilities  related 
to  Fedwire  may  hold  such  a  position  in 
multiple  institutions  participating  in  the 
arrangement. 

The  Board  beUeves  that  the 
participant  can  retain  operational 
control  of  the  credit-granting  process 
either  by  individually  authorizing  each 
transfer  based  on  specific  parameters 
(e.g.,  customer  account  balance  and/or 
available  credit  line)  or  by  permitting 
the  service  provider  to  make  the  same 
decisions  the  participant  would  have 
made  based  on  the  specific  parameters 
established  by  the  participant. 
Therefore,  the  Board  does  not  believe  it 
is  necessary  to  limit  the  circumstances 
in  which  line-of-credit  arrangements 
can  be  used.  The  revised  policy  clarifies 
further  that  the  transfer  limits  in  line-of- 
credit  arrangements  must  be  estabhshed 
by  the  participant  for  individual 
customer  activity  and  for  the 
participant's  own  activity.  Some 
participants  may  prefer  to  establish 
lines  of  credit  for  certain  categories  of 
transfers  (e.g.,  customer  activity),  but  to 
authorize  individual  transfers  for  other 
categories  (e.g.,  the  participant's  own 
activity). 

The  original  provision  prohibiting  an 
individual  with  Fedwire-related 
responsibilities  from  holding  such  a 
position  in  multiple  institutions 
participating  in  the  arrangement  was 
intended  to  ensure  that  a  participant 
retains  control  of  its  reserve  accoimt  and 
of  its  credit-granting  function  and  does 


*ln  original  condition  2,  line-of<redit 
arrangements  were  limited  to  participants  that  used 
affiliated  service  providers. 
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not  effectively  relinquish  control  of 
these  functions  to  the  service  provider. 
The  Board  beUeves  that  this  condition 
has  posed  problems  in  cases  where  an 
individual  with  Fedwire-related 
responsibilities  is  an  officer  of  multiple 
holding  company  affiliates  that  wished 
to  establish  Fedwire  third-party  access 
arrangements.  The  Board  has  deleted 
this  specific  provision  from  the  revised 
policy,  but  continues  to  believe  that  it 
is  important  that  the  participant  retain 
operational  control  of  the  estabUshment 
of  criteria  for  approving  Fedwire 
transfers  handled  by  the  service 
provider. 

C.  Transfers  That  Would  Exceed  the 
Established  Transfer  Umit 

Revised  Condition  (#2) 

In  funds  transfer  line-of-credit 
arrangements,  the  service  provider  must  have 
procedures  in  place  and  the  operational 
ability  to  ensure  that  a  funds  transfer  that 
would  exceed  the  established  transfer  limit  is 
not  permitted  witiiout  first  obtaining  the 
participant's  approval.  In  book-entry 
securities  transfer  line-of-credit 
arrangements,  the  service  provider  must  have 
procedures  in  place  and  the  operational 
ability  to  provide  the  particif)ant  with  timely 
notification  of  an  incoming  transfer  that 
exceeds  the  applicable  limit  and  must  act 
upon  the  participant's  instructions  to  accept 
or  reverse  the  transfer  accordingly. 

Original  Condition  (#3) 

The  service  provider  must  not  permit  or 
initiate  transfers  that  would  exceed 
individual  credit  limits  without  first 
obtaining  the  institution's  permission. 

The  Board  believes  that  it  is  important 
to  retain  the  condition  that  customer 
credit  limits  are  operationally  binding 
on  the  service  provider  and  that  the 
service  provider  may  not  exceed  those 
limits  without  the  participant's 
permission.  The  language  of  this 
condition  has  been  revised  to 
distinguish  between  arrangements 
involving  Fedwire  funds  transfers  and 
book-entry  securities  transfers,  hi  a 
funds  transfer,  the  participant's  reserve 
or  clearing  accoimt  held  at  the  Reserve 
Bank  is  debited  when  the  transfer  is 
processed;  therefore,  transfer  limits  or 
controls  must  be  in  place  before  the 
transfer  is  made.  In  a  book-entry 
seauities  transfer,  however,  the 
participant's  reserve/clearing  account  is 
debited  for  each  incoming  transfer; 
therefore,  transfer  limits  can  only  be 
monitored  in  an  ex  post  fashion.  As  a 
restilt,  the  service  provider  must  be  able 
to  notify  the  participant  in  a  timely 
manner  about  incoming  transfers  that 
exceed  the  applicable  limit  so  that  the 
participant  can  instruct  the  service 
provider  to  accept  or  reverse  the  transfer 
accordingly. 


D.  Posting  Tran^rs  and  Responsibility 
for  Account  Management 

Revised  Condition  (#3) 

Transfers  will  be  posted  to  the  participant's 
reserve  or  clearing  account  held  at  the 
Federal  Reserve,  and  the  participant  will 
remain  responsible  for  managing  its  Federal 
Reserve  account,  with  respect  to  both  its 
intraday  and  overnight  {XMitions.  The 
participant  must  be  able  to  monitor  transfer 
activity  conducted  on  its  behalf 

Original  Condition  (#5) 

All  fimds-transfer  activity  must  be  posted 
to  the  institution's  account,  and  the 
institution  will  remain  responsible  for  its 
account 

Original  Condition  (*9) 

The  institution  must  have  the  ability  to 
monitor  transfers  being  made  on  its  behalf. 

The  revised  condition  (1)  eliminates 
the  language  that  limits  the  condition  to 
funds-transfer  activity;  (2)  clarifies  that 
responsibihty  for  management  of  the 
participant's  reserve  or  clearing  accotmt, 
including  control  over  daylight 
overdrafts,  remains  with  the  participant; 
and  (3)  incorporates  the  requirement 
that  the  participant  be  able  to  monitor 
its  transfer  activity. 

E.  Board  of  Directors'  Approval 
Revised  Condition  (#4) 

The  participant's  board  of  directors  must 
approve  the  role  and  responsibilities  of  a 
service  provider(s)  that  is  not  affiliated  with 
the  participtant  through  at  least  80  percent 
conunon  ownership.  In  line-of-credit 
arrangements,  the  participant's  board  of 
directors  must  approve  the  intraday  overdraft 
limit  for  the  activity  to  be  processed  by  the 
service  provider  and  the  credit  limits  for  any 
inter-affiliate  funds  transfers.^ 

Original  Condition  (#4) 

The  service  provider  must  have  the 
operational  ability  to  ensure  that  the 
aggregate  funds-transfer  activity  of  the 
institution  does  not  resxilt  in  daylight 
overdrafts  in  excess  of  the  institution's  cap. 

Original  Condition  (#6) 

The  institution's  board  of  directors  must 
approve  the  specifics  of  the  arrangement, 
including  (a)  the  operational  transfer  of  its 
funds-transfer  activity  to  the  service 
provider,  (b)  the  net  debit  cap  for  the  activity 
to  be  processed  by  the  service  provider,  and 
(c)  the  credit  limits  for  any  inter-affiliate 
funds  transfers. 

The  Board  has  modified  this 
condition  to:  (1)  Limit  the  participant's 
board  of  directors'  review  of  the  roles 


*  In  cases  where  a  U.S.  branch  of  a  foreign  bank 
wishes  to  be  a  participant  in  an  arrangement  sub)ect 
to  this  policy,  and  its  board  of  directors  has  a  more 
limited  role  in  the  banli^'s  management  than  a  U.S. 
board,  the  role  and  responsibilities  of  the  lervice 
provider  should  be  reviewed  by  senior  management 
at  the  foreign  bank's  head  office  that  exercises 
authority  over  the  foreign  bank  equivalent  to  the 
authority  exerdaed  by  a  board  of  directors  over  a 
U.S.  depository  institution. 


and  responsibilities  of  the  service 
provider  to  arrangements  where  the 
service  provider  is  not  affiliated  with 
the  participant;  (2)  eliminate  the 
language  that  limits  the  condition  to 
funds-transfer  arrangements;  (3)  clarify 
that  certain  issues  to  be  considered  by 
the  board  of  directors  are  pertinent  only 
to  line-of-credit  arrangements;  and  (4) 
encompass  arrangements  where  more 
than  one  service  provider  handles  a 
participant's  transfer  activity.  The  Board 
also  acknowledges  that  the  board  of 
directors  of  a  foreign  bank  might  have 
more  limited  responsibilities  than  those 
typical  of  a  U.S.  board  and  has  indicated 
that  whatever  body  exercises  similar 
authority  in  these  situations  would  be 
the  appropriate  decision-maker  with 
respect  to  the  provisions  of  this  policy 
that  fall  within  the  piuview  of  a 
participant's  board  of  directors. 

F.  Backup 

Revised  Condition  (#5) 

The  Board  expects  all  p>articipants  to 
ensure  that  their  Fedwire  operations  could  be 
resumed  in  a  reasonable  period  of  time  in  the 
event  of  an  operating  outage,  consistent  with 
the  requirement  to  maintain  adequate 
contingency  backup  capabilities  as  set  forth 
in  the  interagency  policy  (FFIEC  SP-5.  July 
1989).  A  participant  is  not  relieved  of  such 
responsibility  because  it  contracts  with  a 
service  provider. 

Revised  Condition  (#8) 

In  cases  where  the  service  provider  is  not 
affiliated  with  the  participant  tluvugh  at  least 
80  fwrcent  common  ownership,  the 
pariicipant  must  be  able  to  continue  Fedwire 
operations  if  the  participant  is  unable  to 
continue  its  service  provider  arrangement 
(e.g.,  in  the  event  the  Reserve  Bank  or  the 
participant's  primary  supervisor  terminates 
the  service  provider  arrangement). 

Original  Condition  (#8) 

The  institution  must  have  adequate  backup 
procedures  and  facilities  to  cover  equipment 
failure  or  other  developments  affecting  the 
adequacy  of  the  service  being  provided.  This 
backup  must  provide  the  Reserve  Bank  with 
the  ability  to  terminate  a  service-provider 
arrangement. 

The  original  backup  requirement  had 
two  facets:  (1)  contingency  backup  to 
enable  recovery  in  the  event  of  an 
operating  outage  and  (2)  the  ability  of 
the  participant  to  continue  transfer 
activity  in  the  event  the  arrangement 
with  the  service  provider  is  terminated. 
The  Board  expects  all  Fedwire 
participants  to  maintain  adequate 
contingency  backup  capabilities  in 
accordance  with  the  policy  adopted  by 
the  federal  banking  regulatory  agencies; 
a  participant  is  not  relieved  of  such 
responsibility  because  it  contracts  with 
a  service  provider.  Revised  condition  #5 
references  explicitly  the  interagency 
policy  that  requires  a  depository 
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institution  to  have  contingency  backup 
capabilities  more  broadly  than  for 
Fedwire  processing. 

The  original  "termination  backup" 
requirement  provided  the  participant's 
Reserve  Bank  with  the  flexibility  to 
terminate  an  arrangement  if  it 
determined  that  the  service  provider 
was  in  a  precarious  financial  condition, 
was  performing  its  responsibilities  in  an 
unsafe  and  unsound  manner,  or  was 
otherwise  jeopardizing  the  condition  of 
the  participant.  The  termination  backup 
requirement  can  be  satisfied  either  by 
(1)  retaining  the  capability  to  perform 
the  functions  internally  that  have  been 
delegated  to  the  service  provider;  or  (2) 
making  arrangements  with  an  ajtemate 
service  provider  to  take  over  these 
functions  in  the  event  that  the 
arrangement  must  be  terminated. 

The  Board  recognizes  that  the 
termination  backup  requirement  may 
have  made  third-party  access 
arrangements  impractical  for  some  large 
institutions,  due  to  the  expense  required 
either  to  have  the  internal  capability  to 
take  over  the  functions  of  the  service 
provider  or  to  arrange  with  a  backup 
service  provider  that  has  the  capability 
and  necessary  software  to  assume  these 
functions  on  short  notice.  This 
condition  could  prevent  some 
institutions  from  benefiting  from  the 
cost  savings  that  could  be  derived  from 
a  third-party  access  arrangement. 

The  Board  has  limited  me  termination 
backup  requirement  to  arrangements  in 
which  the  service  provider  is  not 
affiliated  with  the  participant.  Most  of 
the  arrangements  that  have  been 
approved  to  date  involve  affiliated 
parties.  In  arrangements  where  the 
service  provider  is  affiliated  with  the 
participant,  the  participant  is  likely  to 
have  information  about  the  service 
provider  that  would  enable  the 
participant  to  take  actions  to  foster 
improvements  in  the  financial  condition 
and/or  operating  controls  of  the  service 
provider  before  the  situation 
deteriorates  to  the  point  that  the  Reserve 
Bank  or  the  participant's  primary 
supervisor  would  be  likely  to  terminate 
the  arrangement.  The  Board  believes  it 
is  necessary  at  this  time  to  retain  the 
termination  backup  requirement  for 
imaffiliated  service  provider 
arrangements  in  order  to  provide  the 
Reserve  Bank  or  the  participant's 
primary  supervisor  with  a  higher  level 
of  supervisory  control  over  such 
arrangements. 

The  Board  notes  that  federal  banking 
regulators  ciurently  do  not  require 
depository  institutions  to  provide 
equivalent  termination  backup 
capabilities  for  other  critical  fimctions, 
such  as  customer  deposit  accoimting 


(e.g.,  demand  deposit  accoimting,  or 
DDA)  and  loan  processing,  which 
provide  management  with  information 
that  may  be  necessary  to  approve 
Fedwire  fimds  trans^rs  and  securities 
transfers.  The  Board  plans  to  evaluate, 
as  part  of  its  broader  review  of 
outsourcing  generally,  the  extent  to 
which  the  "termination  backup" 
requirement  should  apply  to  other 
business  applications/ functions  that  are 
outsourt»d  to  a  third-party  service 
provider,  especially  where  there  are 
dependencies  between  such  functions 
and  the  Fedwire  funds  transfer  and 
securities  transfer  services. 

G.  Consistency  With  Corporate 
Separateness  and  Branching 
Restrictions 

Revised  Condition  (#7) 

The  participant  must  certify  that  the 
arrs(ngement  is  consistent  with  corporate 
separateness  and  does  not  violate  branching 
restrictions. 

Original  Condition  (#10) 

The  institution  must  provide  an  opinion  of 
counsel  that  the  arrangement  is  consistent 
with  corporate  separateness  and  does  not 
violate  branching  restrictions. 

The  third-party  access  policy  raises 
potential  concerns  regarding 
maintenance  of  separate  corporate 
identities  Ijetween  the  service  provider 
and  the  participant.  Moreover,  given  the 
definition  of  "branch"  as  a  location  at 
which  deposits  are  received,  checks 
paid,  or  money  lent,  certain  third-party 
access  arrangements  may  raise  questions 
regarding  whether  the  location  of  the 
service  provider  is  deemed  a  braivch  of 
the  participant.  The  Board  believes  that 
the  participant  should  carefully  review 
the  arrangement  for  consistency  with 
corporate  separateness  and  state 
branching  restrictions.  Although  the 
participant  may  desire  an  opinion  of 
counsel  to  make  this  certification,  the 
Board  believes  that  the  participant's 
certification  that  the  arrangement  is 
consistent  with  corporate  separateness 
and  branching  restrictions  is  sufficient 
and  that  the  Reserve  Bank  need  not 
require  a  copy  of  an  opinion  of  coimsel 
addressing  these  issues. 

H.  Compliance  With  Applicable  Laws 
and  Regulations 

Revised  Condition  (#8) 

The  participant  must  certify  that  the 
specifics  of  the  arrangement  will  allow  the 
participant  to  comply  with  all  applicable 
state  and  federal  laws  and  regulations 
governing  the  participant,  including,  for 
example,  retaining  and  making  accessible 
records  in  accordance  with  the  regulations 
adopted  under  the  Bank  Secrecy  Act. 

Original  Condition 

None. 


In  clarifying  the  scope  of  the  policy, 
the  Board  beUeves  it  is  important  that 
the  participant  in  a  third-party  access 
arrangement  certify  that  the 
arrangement  will  be  established  in  such 
a  way  to  allow  the  participant  to  comply 
with  all  applicable  state  and  federal 
laws  and  regulations,  particularly  those 
associated  with  record  retention  and 
availability  of  records,  as  required  under 
the  Bank  Secrecy  Act  regulations  (31 
CFR  Part  103).  If.  subsequent  to 
establishing  an  arrangement,  the 
Reserve  Bank  receives  information  that 
the  operations  or  activities  of  the 
participant  or  its  service  provider  do  not 
comply  with  applicable  state  and 
federal  laws  and  regulations,  the 
Reserve  Bank  may  terminate  the  third- 
party  access  arrangement. 

/.  Primary  Supervisor 

Revised  Condition  («9) 

The  participant's  primary  supervisor(s) 
must  affirmatively  state  in  writing  that  it 
does  not  object  to  the  arrangement 

Original  Condition  (*11] 

The  primary  supervisor  must  not  object  to 
the  arrangement 

The  Board  beUeves  that  it  is  important 
for  the  participant's  primary 
supervisor(s)  to  review,  and 
affirmatively  not  object  to,  each 
proposed  third-party  access 
arrangement.  The  provision  has  been 
modified  further  to  recognize  that  some 
state-chartered  institutions  must  inform 
both  state  and  federal  supervisors. 

/.  Audit  Program 

Revised  Condition  (#10) 

The  participant  must  have  in  place  an 
adequate  audit  program  to  review  the 
arrangement  at  least  annually  to  confirm  that 
these  requirements  are  being  met 

Original  Condition  (#13) 

The  institution  must  have  in  place  an 
adequate  audit  program  to  review  the 
arrangements  at  least  aimually  to  confirm 
that  these  requirements  are  being  met 

The  Board  continues  to  believe  that, 
because  an  agent  is  effecting  transfers  to 
and  from  the  participant's  reserve  or 
clearing  accoimt  held  at  the  Federal 
Reserve  and  because  the  arrangement 
originally  approved  may  change  over 
time,  it  is  in  the  interest  of  the 
participant  to  have  its  auditors  confirm 
compliance  with  proper  procedures. 
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K.  Service  Provider  Examination 
Revised  Condition  (#11) 

The  service  provider  must  be  subject  to 
examination  by  the  appropriate  federal 
depository  institution  regulatory  agency(ies).' 

Original  Condition  (*2) '' 

The  service  provider  must  be  an  affiliate  of 
the  institution,  or,  if  the  institution  approves 
each  individual  transaction,  an  unaffiliated 
company.  All  service  providers  must  be 
subject  to  examination. 

Depository  institution  service 
providers  are  subject  to  examination  by 
the  institution's  primary  supervisor. 
Service  providers  that  are  nonbank 
subsidiaries  of  a  bank  holding  company 
are  subject  to  examination  by  the 
Federal  Reserve.  Service  providers  that 
are  not  depository  institutions  or 
affiliates  of  bank  holding  companies 
may  be  subject  to  examination  piu^uant 
to  the  Bank  Services  Corporation  Act.* 
Service  providers  that  are  subsidiaries 
of  banks  are  subject  to  examination  by 
the  parent  bank's  primary  supervisor(s). 
The  Board  believes  that  the  service 
provider  must  acknowledge  that  it  is 
subject  to  examination  by  the 
appropriate  federal  depository 
institution  regulatory  agency(ies).  The 
requirement  that  the  service  provider  be 
subject  to  examination  also  applies  to 
arrangements  where  the  participant's 
service  provider  arranges  for  a  separate 
service  provider  to  handle  the 
participant's  Fedwire  transfers. 

L.  Agreements 

Revised  Condition  (#12) 

The  participant  and  the  service  provider(s) 
must  execute  an  agreement  with  the  relevant 
Reserve  Bank(s)  incorporating  these 
conditions. 

Original  Condition  (#7) 

The  institution  and  the  service  provider 
must  execute  an  agreement  with  the  relevant 
Reserve  Banks  delineating  the  terms  of  the 
agreement. 

This  condition  was  revised  to  reflect 
the  possibiUty  that  a  participant's 
transfer  activity  may  be  handled 
operationally  by  more  than  one  service 


'The  U.S.  federal  depository  institution 
regulatory  agency(ies)  must  be  able  to  examine  any 
aspects  of  the  service  provider  as  may  be  necessary 
to  assess  the  adequacy  of  the  operations  and 
financial  condition  of  the  service  provider. 

^The  "affiliation"  requirement  for  line-of-credit 
arrangements  is  discussed  in  the  context  of  revised 
condition  1. 

'Section  7(c)  of  the  Bank  Services  Corporation 
Act  provides  that  "  *   •  •  whenever  a  bank  that  is 
regularly  examined  by  an  appropriate  Federal 
banking  agency  *  *  *  causes  to  be  performed  for 
itself,  by  contract  or  otherwise,  any  services 
authoriaed  under  this  Act.  whether  on  or  off  its 
premises  •   *  *  such  performance  shall  be  subject 
to  regulation  and  examination  by  such  agency  to  the 
same  extent  as  if  such  services  were  being 
performed  by  the  bank  itself  on  its  own  premises." 


provider  in  a  given  third-party  access 
arrangement.  The  Reserve  Banks  have 
indicated  that  the  conditions  imder 
which  these  arrangements  could  be 
established  will  be  set  forth  in  imiform 
appendices  to  the  Fedwire  hmds 
transfer  and  book-entry  securities 
transfer  operating  circulars.  The 
imiform  operating  circular  appendices 
would  replace  the  individual 
comprehensive  legal  agreements  that  are 
currently  used  in  most  districts;  would 
be  easier  to  modify;  and  would  govern 
arrangements  of  which  the  Reserve  Bank 
otherwise  may  not  be  aware  (for 
example,  arrangements  where  transfers 
are  processed  by  a  service  provider  but 
transmitted  to  the  Reserve  Bank  by  the 
participant).  The  appendices  to  the 
operating  circulars  will  include  a  model 
letter  certifying  compliance  with 
circular  requirements  that  would  be 
signed  by  the  participant  and  the  service 
provider(s).  Such  a  letter  could  be 
useful  in  the  event  that  a  service 
provider,  especially  a  non-depository 
institution,  may  not  have  agreed  to 
abide  by  the  terms  of  the  Reserve  Bank 
operating  circular  through  the  general 
agreement.  The  Board  believes  that  it  is 
not  necessary  for  Reserve  Banks  to 
obtain  new  agreements  for  existing 
arrangements  because  the  revised  policy 
is  less  restrictive  than  the  original 
policy. 

M.  Review  and  Approval  of  Proposed 
Arrangements 

Revised  Condition  (Closing  Paragraph) 

The  Federal  Reserve  Bank  is  responsible 
for  approving  each  proposed  Fedwire  third- 
party  access  arrangement.  In  a  proposed 
arrangement  in  which  the  p>articip>ant  is  not 
affiliated  through  at  least  80  percent  common 
ownership  with  the  service  provider  and 
where  the  participant  is  owned  by  one  of  the 
50  largest  bank  holding  companies  (based  on 
consolidated  assets),  the  Directors  of  the 
Division  of  Reserve  Bank  Operations  and 
Payment  Systems  and  the  Division  of 
Banking  Supervision  and  Regulation  must 
concur  with  the  arrangement. 

Original  Condition  (Closing  paragraph) 

In  order  to  ensure  consistency  with  the 
Board's  policy,  each  new  arrangement  should 
be  reviewed  by  the  Director  of  the  Division 
of  Federal  Reserve  Bank  Operations  prior  to 
approval  by  the  Reserve  Bank. 

The  Reserve  Banks  are  responsible  for 
approving  proposed  Fedwire  third-party 
access  arrangements  before  they  become 
operational.  Under  the  original  policy, 
approval  of  all  proposed  arrangements 
was  subject  to  review  by  Board  staff. 
The  Board  believes  that,  given  the 
niunber  of  existing  third-party  access 
arrangements,  establishment  of  such 
arrangements  has  become  more  routine. 
Therefore,  the  Board  has  eliminated  the 


requirement  for  Board  staff  review  of 
most  third-party  access  arrangements. 
The  Board  has  retained,  however,  the 
requirement  that  Board  staff  review 
arrangements  where  the  service 
provider  is  imaffiUated  with  the 
participant,  and  the  participant  is 
owned  by  one  of  the  50  largest  bank 
holding  companies  (based  on 
consolidated  assets)  before  Reserve 
Bank  approval.  The  Board  believes  that 
greater  scrutiny  of  this  subset  of 
arrangements  is  warranted  due  to  the 
significant  value  of  the  Fedwire 
transfers  that  would  be  handled  by  a 
service  provider  that  is  not  affiUated 
with  the  participant 

m.  EfiiectiTe  Date 

The  revised  Fedwire  third-party 
access  policy  becomes  effective 
immediately.  Existing  Fedwire 
arrangements  must  comply  by  March  1, 
1996.  All  arrangements  established  after 
the  effective  date  must  comply  with  the 
policy  when  established. 

IV.  Competitive  Impact  Analysis 

The  Board  assesses  the  competitive 
impact  of  changes  that  may  have  a 
substantial  effect  on  payment  system 
participants.  In  particular,  the  Board 
assesses  whether  a  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  Banks  in 
providing  similar  services  and  whether 
such  effects  are  due  to  legal  differences 
or  due  to  a  dominant  market  position 
deriving  from  such  legal  differences. 

The  Federal  Reserve  Banks'  Fedwire 
fimds  transfer  and  book-entry  seciuities 
transfer  services  provide  real-time  gross 
settlement  in  central  bank  money.  While 
these  services  cannot  be  duplicated  by 
private-sector  service  providers,  banks 
can  make  large-dollar  fimds  transfers 
through  other  systems,  such  as  CHIPS, 
or  through  correspondent  book 
transfers,  although  these  transactions 
have  attributes  that  differ  from  Fedwire 
transfers.  Similarly,  there  are  private- 
sector  seciuities  clearing  and/or 
settlement  systems,  such  as  the 
Govermnent  Securities  Clearing 
Corporation  and  the  Participants  Trust 
Company,  that  facilitate  primary  and 
secondary  market  trades  of  U.S. 
Treasury  and  agency  securities.  Other 
transactions  involving  U.S.  government 
securities  may  be  cleared  and  settled  on 
the  books  of  banks  to  the  extent  that  the 
counterparties  are  customers  of  the 
same  bank. 

The  Board's  third-party  access  policy 
places  conditions  on  arrangements  in 
which  a  Fedwire  participant  may 
contract  with  another  organization  to 
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initiate,  receive,  or  otherwise  process 
Fedwire  transfers.  The  Board  has 
revised  the  policy  to  clarify  its  scope 
and  reduce  its  administrative  and 
operational  burden.  Neither  the  original 
nor  the  revised  policy  adversely  affects 
the  ability  of  other  service  providers  to 
compete  with  the  Federal  Reserve  Banks 
to  provide  fimds  transfer  or  securities 
transfer  services. 

V.  Policy  Statement 

The  Board  has  amended  its  "Federal 
Reserve  System  PoHcy  Statement  on 
Payments  System  Risk"  under  the 
heading  "I.  Federal  Reserve  PoUcy"  by 
replacing  "G.  Third-party  access 
arrangements"  with  the  following: 

G,  Fedwire  Third-Party  Access  Policy 

The  Board  will  allow  third-party 
access  arrangements  whereby  a  sending 
or  receiving  institution  ("the 
participant")  designates  another 
depository  institution  or  other  entity 
("the  service  provider")  to  initiate, 
receive,  and/or  othervnse  process 
Fedwire  fimds  transfers  or  book-entry 
securities  transfers  that  are  posted  to  the 
participant's  reserve  or  clearing  account 
held  at  the  Federal  Reserve,  provided 
the  following  conditions  are  met: ' 

L  The  participant  retains  operational 
control  of  the  credit-granting  process  by 
(1)  individually  authorizing  each  funds 
or  securities  transfer,  or  (2)  establishing 
individual  customer  transfer  limits  and 
a  transfer  Umit  for  the  participant's  own 
activity,  within  which  the  service 
provider  can  act.  The  transfer  limit 
could  be  a  combination  of  the  account 
balance  and  estabhshed  credit  Umits. 
For  the  purposes  of  this  policy,  these 
arrangements  are  called  "line-of-credit 
arrangements." 

2.  In  funds  transfer  line-of-credit 
arrangements,  the  service  provider  must 
have  procedures  in  place  and  the 
operational  ability  to  ensure  that  a  funds 
transfer  that  would  exceed  the 
established  transfer  limit  is  not 
permitted  without  first  obtaining  the 
participant's  approval.  In  book-entry 
securities  transfer  line-of-credit 


'  This  policy  applies  to  third-party  access 
arrangements  in  which  an  office  of  the  participant 
located  outside  the  United  States  acts  as  service 
provider  by  initiating,  receiving,  or  otherwise 
processing  Fedwire  transfers  on  behalf  of  the  U.S. 
participant. 


arrangements,  the  service  provider  must 
have  procedures  in  place  and  the 
operational  ability  to  provide  the 
participant  with  timely  notification  of 
an  incoming  transfer  that  exceeds  the 
applicable  limit  and  must  act  upon  the 
participant's  instructions  to  accept  or 
reverse  the  transfer  accordingly. 

3.  Transfers  will  be  posted  to  the 
participant's  reserve  or  clearing  account 
held  at  the  Federal  Reserve,  and  the 
participant  will  remain  responsible  for 
managing  its  Federal  Reserve  account, 
with  respect  to  both  its  intraday  and 
overnight  positions.  The  participant 
must  be  able  to  monitor  transfer  activity 
conducted  on  its  behalf. 

4.  The  participant's  board  of  directors 
must  approve  the  role  and 
responsibilities  of  a  service  provider(s) 
that  is  not  affiliated  with  the  participant 
through  at  least  80  percent  common 
ownership.  In  line-of-credit 
arrangements,  the  participant's  board  of 
directors  must  approve  the  intraday 
overdraft  limit  for  the  activity  to  be 
processed  by  the  service  provider  and 
the  credit  limits  for  any  inter-affiliate 
funds  transfers.2 

5.  The  Board  expects  all  participants 
to  ensure  that  their  Fedwire  operations 
could  be  resumed  in  a  reasonable  period 
of  time  in  the  event  of  an  operating 
outage,  consistent  with  the  requirement 
to  maintain  adequate  contingency 
backup  caplibihties  as  set  forth  in  the 
interagency  policy  (FFBEC  SP-5,  July 
1989).  A  participant  is  not  relieved  of 
such  responsibiUty  because  it  contracts 
with  a  service  provider. 

6.  In  cases  where  the  service  provider 
is  not  affiliated  with  the  participant 
through  at  least  80  percent  common 
ownership,  the  participant  must  be  able 
to  continue  Fedwdre  operations  if  the 
participant  is  unable  to  continue  its 
service  provider  arrangement  (e.g.,  in 
the  event  the  Reserve  Bank  or  the 
participant's  primary  supervisor 


^  In  cases  where  a  U.S.  branch  of  a  foreign  bank 
wishes  to  be  a  participant  in  an  arrangement  subject 
to  this  policy,  and  its  board  of  directors  has  a  more 
limited  role  in  the  bank's  management  than  a  U.S. 
board,  the  role  and  responsibilities  of  the  service 
provider  should  be  reviewed  by  senior  management 
at  the  foreign  bank's  head  office  that  exercises 
authority  over  the  foreign  bank  equivalent  to  the 
authority  exercised  by  a  board  of  directors  over  a 
U.S.  depository  institution. 


terminates  the  service  provider 
arrangement). 

7.  The  participant  must  certify  that 
the  arrangement  is  consistent  with 
corporate  separateness  and  does  not 
violate  branching  restrictions. 

8.  The  participant  must  certify  that 
the  specifics  of  the  arrangement  will 
allow  the  participant  to  comply  with  all 
applicable  state  and  federal  laws  and 
regulations  governing  the  participant, 
including,  for  example,  retaining  and 
making  accessible  records  in  accordance 
with  the  regulations  adopted  under  the 
Bank  Secrecy  Act. 

9.  The  participant's  primary 
supervisor(s)  must  affirmatively  state  in 
writing  that  it  does  not  object  to  the 
arrangement. 

10.  The  participant  must  have  in 
place  an  adequate  audit  program  to 
review  the  arrangement  at  least  annually 
to  confirm  that  these  requirements  are 
being  met. 

11.  The  service  provider  must  be 
subject  to  examination  by  the 
appropriate  federal  depository 
institution  regulatory  agenCy(ies).3 

12.  The  participant  and  the  service 
provider(s)  must  execute  an  agreement 
with  the  relevant  Reserve  Bank(s) 
incorporating  these  conditions. 

The  Federal  Reserve  Bank  is 
responsible  for  approving  each 
proposed  Fedwire  third-party  access 
arrangement.  In  a  proposed  arrangement 
in  which  the  participant  is  not  affiliated 
through  at  least  80  percent  common 
ownership  with  the  service  provider 
and  where  the  participant  is  owned  by 
one  of  the  50  largest  bank  holding 
companies  (based  on  consolidated 
assets),  the  Directors  of  the  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems  and  the  Division  of  Banking 
Supervision  and  Regulation  must 
concur  with  the  arrangement. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  9, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-20136  Filed  &-14-95;  8:45  am] 

BILUNO  CODE  621(M)1-P 


'  The  U.S.  federal  depository  institution 
regulatory  agency(ies)  must  be  able  to  examine  any 
aspects  of  the  service  provider  as  may  be  necessary 
to  assess  the  adequacy  of  the  operations  and 
financial  condition  of  the  service  provider. 
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Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  PubUcatioBS  Order  Form 


^6395 


Charga  your  ordtr. 


i^  ^  J 


I I    YlLdy  please  send 


me 


to  fn  your  orders  (202)  512-2250 
copies  of  die  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $       "  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Ekxruments 

-D 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Q  GPO  Deposit  Account       [3 
QVISA  Q  MasterCard  Account 


(Street  address) 


(City,  State.  Zip  code) 


1          1  1  1  1  1  1  1  1  1  1    1 

1         III  ,^   ,.      ,      .    .     ,     .         Tkankyoufor 

• 

(Daytime  phone  including  area  code) 


(Authorizing  signature) 


(RMW94) 


(Purchase  order  na) 


Mail  to:    Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh,  PA  15250-7954 


ll 

The  authentic  text  behind  the  news  .  .  . 

|l 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compiktion  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Procassing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H-soasyl 


i^^^ 


To  fax  your  orders  (202)  512-2233 

LJ   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Coii^)any  or  personal  name) 


(Please  type  or  print) 


For  privacy^  check  box  below: 

Q  E>o  not  make  my  name  available  to  other  mailers 

Ciiedc  metiiod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account            |    |                      - 

□  VISA  □  MasterCard            1    1     (expiration) 

c                    ZL          zr 

(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  KVM 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Rcvwd 
IM2 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  Usar  of  the  Federal  Register— 
Code  of  Federal  Regulatioiis  System 

This  handboolc  is  used  for  the  educational 
worlcshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fbrm 


Order  pnxxsnng  code: 

*6173 

I I   l£S,  please  send  me  the  following: 


L  ^^, 


lEZ^ 


Charge  your  order. 
IttEaty! 
To  fox  your  orders  (202)-512-2250 


copies  of  TiM  Fadanri  RagMar-What  It  ia  and  Hot*  lb  Uaa  tt,  at  $7X>0  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


-D 


(Additmud  address/attentioa  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(D^rtime  phone  including  area  code) 


VISA  or  MasterCard  Account 

1        (Credit  cart  expiration  date)               Thank  you  for 

1                                                                                                                                                                                  ff         • 

your  order! 

(Authorizing  Signature) 


(Rev.  1-93) 


(Pmchase  Orter  No.) 

YES    NO 

Magr  we  ankeyoarnaiiie/addrcsB  available  to  other  maiien?  LJ    LJ 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  tfte  Code  of 
-    Federal  Regulations  to  amendatory 
actions  publisf)ed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  ctjmulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

Tf)e  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  Vne  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  publication  which  hsts 
federal  Register  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Older  ProcwBing  CodK 

♦6421 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


L^^i 


LSA  ♦  List  of  CFR  Sections  AfTected  (LCS)  at  $26.(X)  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  dMdc  box  below: 

Q  Do.not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 

□  VISA  □  MasterCard 


1       1  1 

(expiration) 

-D 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tfaing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
ibi  tophm  of  yonr  label  as  shown  in  Ms  exan^}le: 


A  renewal  notice  will  be  A  renewal  nodce  will  be 

tent  appraodmacdy  90  days  lem  approximately  90  days 

before  this  date.  before  this  date. 

:• V :  / 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
H  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


Tb  diange  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqoiie  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspcmdence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  (H^r  a  new  subscription:  Please  use  the  order  f(Mm  provided  below. 


Superintandent  of  Documents  Subscription  Order  Fonn     Chmyyouroidm: 


*5468 

Oi  ES|  please  enter  my  sut>scnptions  as  folcws: 


To  fax  your  orders  (202)  512-2233 


.  subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monttily  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  checic  box  below: 

□  Do  rxit  make  my  name  availat)le  to  other  mailers 

ChecIc  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

D-D 


The  total  cost  of  niy  order  is  $ .  (In6ludes 

regular  shipping  and  handling.)  Price  subject  to  chartge. 


Compwiy  or  parsonai  nam* 


(PtoaM  type  or  print) 


AddKional  address/atterrtion  line 


n 


street  addrees 


City.  State.  Zip  code 


Daytime  phone  Indudlno  area  code 


Purchase  order  number  (optional) 
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□  VISA     □  MasterCard   |    |    |    |    |(expifation  date) 
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Thank  you  for  your  order! 

Authorizing  signature  ^O'^ 

WtaM  To:  Superintendent  of  Docunients 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC  and 
Atlanta,  GA,  see  announcement  on  the  inside  cover  of 
this  issue. 
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The  Federal  Kegietar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociunents  having  general 
applicability  and  legal  effect,  dociunents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
porlier  Sling  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  iscue  of  the  Federal  Regiater  as  the  official  serial 
publication  established  under  the  FederaTReuster  Act  44  U.S.C 
1507  provides  that  the  contents  of  the  Federd  Register  shall  be 

judicially  noticed. 

The  Federal  legietw  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throj^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Regiater  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2, 1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  sinole 
workstation  is  $375.  Six-month  subscriptions  are  availableror  $200 
and  one  month  of  access  can  be  purchased  for  $35.  £>iscoimt8  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  shoiild  telnet  to  swais.acces8.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  loein  as  newuser  (all  lower 
case);  no  password  is  reqjurea.  FoDow  ue  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Regialer  Online 
via  GPO  Access.  For  assistance,  contact  the  GPiD  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
heIp0eidsOS.eid8.gpo.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Fedraal  holidays. 

The  annual  subscription  price  for  the  Federal  Racitter  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Rarirter,  Fedwal 
Register  Index  and  List  of  CFR  Sectimis  AfEscted  (LSA) 
suMcription;  the  microfiche  editicm  of  the  Federal  Regialr 
including  the  Federal  Register  Index  and  ISA  is  $433.  Six  month 
subscriptions  are  availabw  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling,  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  PittsiMUgh,  PA 
15250-7954. 

lliere  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Ragiatar. 

How  To  Cite  Thia  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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login  as  swais,  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 
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Paper  or  fiche  512-1800 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FML         Any  p«non  who  uses  tha  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approxinutely  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  element*  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FRAZFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiect  them. 
Than  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

September  12  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room.  800  fiarih  Capitol  Street  NW.. 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESCRVATHmS:   202-523-4538 


ATLANTA,  GA 
WHEN:  September  20  at  9KN)  am 

WHERE:  Centers  for  Disease  Control 

and  Prevention 
1600  Clifton  Rd..  NE. 
Auditorium  A 
Atlanta,  GA 
404-63»-3528 

(Atlanta  area) 
1-800-688-9889 

(Outside  Atlanta  area) 


RESERVATXmS: 


Printed  on  recycled  paper  coataiaiag  100%  post  coosmner  waste 
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Cointents 


Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
1 1  Administration 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Phytosanitary  export  certification  regulations;  revision, 

42472-42479 
NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Tobacco  mosaic  virus,  etc.  42498 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Himianities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
Welfare  reform  demonstration  projects,  42574—42576 

Medicaid: 
Welfere  reform  and  combined  welfare  reform/Medicaid 
-  I     demonstration  project  proposals.  42576-42577 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmoepheric  Administration 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  42499-42500 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China.  42547 

Macau,  42548 

Malaysia.  42548-42549 

Poland,  42549 

Thailand,  42549-42550 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Harmonized  Tariff  Schedule.  42550 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  42643 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffinnalion  Act  (Gramm-Rudman-HolUngs): 
Sequestration  update  report  for  1996  FY  transmittal  to 
Congress  and  OMB,  42499 

Customs  Service 

RULES 

Customs  bonds: 
Duty-free  stores;  CFR  correction,  42431 
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Defense  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation.  42652-42657 
Contractor  employees;  entertainment,  gift,  and  recreation 

costs,  42662-42663 
Contractor  overhead  certification;  indirect  costs.  42663- 

42664 
Contract  value  threshold;  unallowable  indirect  costs. 

penalties.  42657-42659 
Cost  principle  provisions;  implementation.  42659-42662 
Miscellaneous  amendments,  42648-42649 
Procurement  integrity  and  miscellaneous  amendments; 

technical  corrections,  42664-42665 
Records  examination  authority;  consolidation  and 

revision.  42649-42652 

Drug  Enforcement  Administration 

RULES 

Domestic  Chemical  EKversion  Control  Act  of  1993; 
implementation: 
List  I  chemicals;  manufacturers,  distributors,  inserters, 
and  exporters;  registration 
Correction,  42436 

Education  Department 

PROPOSED  RULES 

Special  education  and  rehabilitative  services: 
American  Indians  with  disabilities;  vocational 
rehabilitation  service  projects 
Meeting.  42490-42491 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Gould  Shawmut,  42588 
Heublein,  Inc..  42588-42589 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
Rockwell  Graphics  Systems  of  Rockwell  et  al..  42589- 
42590 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

See  Southwestern  Power  Administration 

See  Western  Area  Power  Administration 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Arizona  Phiblic  Service  Co.,  42552-42553 
Grant  and  cooperative  agreement  awards: 

Auburn  University,  42550-42551 

Florida  Solar  Energy  Center,  42551 

Cieneral  Electric  Co.,  42551 

Institute  of  Paper  Science  and  Technology.  42551-42552 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Miele  Appliance  Inc..  42553-42556 
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Environmental  Protection  Agency 

RULES 

Pestiddes;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  conunodities: 
Bacillus  thuringiensis  CryIA(b)  delta-endotoxin,  etc., 

42443-42446 
Definitions  and  interpretations,  etc. — 

Siunmer  squash,  42447-42449 
Deltamethrin,  42453-42455 
Dimethoate,  42446-42447 
Flutolanil.  42456-42458 
Hexazinone,  42460-42462 
Occlusion  bodies  of  Granulosis  Virus  of  Cydia  pomenella, 

42449-42450 
Phosphinothricin  acetyltransferase,  42450-42453 
Sodiiun  propionate,  etc.,  42458-42460 
PHOPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  42491-42494 
Pestiddes;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Tralomethrin,  42494-42496 
NOTICES 
Meetings: 
Border  Environment  Cooperation  Commission,  42563- 
42564 
Pestidde  registration,  cancellation,  etc.: 
American  Cyanamid  Co.,  42565-42566 
Rohm  &  Haas  Co.,  42566 
Pestiddes;  exp>erimental  use  permits,  etc.: 

AgrEvo  USA  Co.  et  al.,  42564-42565  ' 

Waste  Isolation  Pilot  Plant,  NM: 
Energy  Department  compliance  certificati<m  application 
availability,  42566-42567 

Executive  Office  of  ttte  President 

NOTICES 
Meetings: 
Personal  Motor  Vehicle  Greenhouse  Gas  Reductions 
Advisory  Committee,  42567-42568 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  42429-42431 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Advanced  qualification  program  (SFAR  No.  58); 
termination  date,  42764-42766 
Airworthiness  directives: 

Beech,  42479-42481 
NOTICES 
Environmental  statements;  availability,  etc.: 

Wide  Area  Augmentation  System  (WAAS),  42639-42640 
Passenger  facility  charges;  applications,  etc.: 

Dubuque  Regional  Airport,  lA,  42640-42641 

Federal  Deposit  Insurance  Corporation 

RULES 

Assessments: 
Bank  Insurance  Fund;  rate  schedule  establishment, 

42680-42741 
Savings  Association  Insurance  Fund;  rate  schedule 
retention,  42741-42752 


Federal  Election  Commission 

RULES 

Presidential  primary  and  general  election  candidates; 
public  financing 
Effective  date,  42429 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Illinois  et  al.,  42462-42464 
NOTICES 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  42568 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Texas  Utilities  Electric  Co.  et  al.,  42556-42557 
Environmental  statements;  availability,  etc.: 

Kittitas  Reclamation  District,  42556 
Natural  gas  certificate  filings: 

Texas  Eastern  Transmission  Corp.  et  al.,  42557-42558 
Preliminary  permits  siurender: 

Hildebrand  Hydro  Associates,  42558 

Point  Marion  Hydro  Assodates,  42558-42559 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Abroad  Cargo  Service,  Inc.,  et  al.,  42568 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  42644 

Applications,  hearing,  determinations,  etc.: 
First  Union  Corp.  et  al.,  42568-42569 
National  Westminster  Bank  PLC  et  al.,  42569 

Federal  Trade  Commission 

PROPOSED  RULES 
Practice  and  procediue  rules: 
Existing  competition  and  consumer  protection  orders 
duration,  42481-42482 
NOTICES 

Competition  and  consiuner  protection  orders  duration; 
policy  statement,  42569-42574 

Fish  and  Wildlife  Service 

PROPOSED  RULES 
Hunting  and  fishing: 
Refuge-spedfic  hunting  and  fishing  regulations,  42668- 
42677 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
42585-42586 

Food  and  Drug  Administration 

RULES 

Hiunan  drugs: 
Topical  otic  products  (OTC)  for  prevention  of  swimmer's 
ear,  etc.;  final  monograph 
Partial  stay,  42435-42436 
NOTICES 

Medical  devices: 
Mammography  facilities — 
Educational  requirements,  training,  and  assisting  small 
business  in  meeting  requirements;  workshop, 
42577-42578 
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Medical  devices;  premaiket  approval: 
Femidom  Female  Condom;  correction,  42577 

Meetings: 
Over-the-coimter  drug  labeling  issues,  42578-42581 
Prescription  drugs;  direct-to-consumer  promotion; 
hearing,  42581-42584 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.:     . 
California 
Silicon  Valley  Solutions,  Inc.;  personal  computers, 
42500 
Louisiana 
BP  Exploration  &  Oil  Inc.;  oil  refinery  complex; 
corredion,  42645 
Missoiui;  corredion,  42645 

Forest  Service 

NOTICES 

Meetings: 
Southwest  Oregon  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  42498-42499 


General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation,  42652-42657 
Contrador  employees;  entertainment,  gift,  and  recreation 

costs,  42662-42663 
Contrador  overhead  certification;  indired  costs,  42663- 

42664 
Contrad  value  threshold;  unallowable  indired  costs. 

penalties,  42657-42659 
Cost  principle  provisions;  implementation,  42659-42662 
Miscellaneous  amendments,  42648-42649 
Procurement  integrity  and  miscellaneous  amendments; 

technical  corrections,  42664-42665 
Records  examination  authority;  consolidation  and 

revision,  42649-42652 

Grain  Inspection,  Packers  and  Stoclcyards  Administi^ation 

RULES 

Grain  weighing  equipment  and  related  grain  handling 

systems;  offidal  performance  and  procedural 

requirements 
Effective  date,  42429 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administrati(»i 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Uiban  Development  Department 

RULES 

Interstate  land  sales  registration  program;  State 
certifications: 

Georgia;  withdrawn,  42436-42437 
Mortgage  and  loan  insurance  programs: 

H(Mne  equity  conversion  mortgage  insurance 

1 1     demonstration;  use  of  dired  endorsement  program, 

1 1     42754-42762 
NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  42585 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

international  Trade  Administration 

NOTICES 

Antidumping: 
Chrome-plated  lug  nuts  from — 

China,  42504-42507 
Corrosion-resistant  carbon  steel  flat  produds  from — 

Australia,  42507-42511 

Canada,  42511-42516 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 

China,  42516-42519 
Helical  spring  lock  washers  from — 

China,  42519-42521 
Honey  from — 

China,  42521-42527 
Light-scattering  instruments  and  parts  fix)m — 

Japan,  42527-42529 
Stainless  steel  hollow  produds  from — 

Sweden.  42529-42530 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  42500-42504 
Coimtervailing  duties: 
Apparel  from — 

Argentina.  42530-42532  ■» 

Ball  bearings  and  parts  from — 

Thailand,  42532-42535 
Roses,  miniature  carnations,  and  other  cut  flowers  from — 

Colombia,  42535-42545 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Clog  style  articles  of  footwear,  42587 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment 
CSX  Transportation,  Inc.,  42587-42588 

Justice  Department 

See  Drug  Enforcement  Administration 

l^bor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
President's  Committee  on  International  Labor 
Organization,  42588 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 
Grand  Resource  Area,  UT,  42586 

Maritime  Administration 

RULES 

Surplus  Federal  real  property  utilization  and  disposal;  port 
facility  development  or  operation,  42466-42469 


VI 
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National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation,  42652-42657 
Contractor  employees;  entertaiiunent,  gift,  and  recreation 

costs,  42662-42663 
Contractor  overhead  certification;  indirect  costs,  42663- 

42664 
Contract  value  threshold;  unallowable  indirect  costs, 

penalties,  42657-42659 
Cost  principle  provisions;  implementation,  42659—42662 
Miscellaneous  amendments,  42648-42649 
Procurement  integrity  and  miscellaneous  amendments; 

technical  corrections,  42664-42665 
Records  examination  authority;  consolidation  and 

revision,  42649-42652 

National  Foundation  on  the  Arts  and  ttie  Humanities 

RULES 

Federal  Council  on  Arts  and  Humanities: 

Arts  and  Artifacts  Indemnity  Act;  implementation, 
42464-42466 
NOTICES 
Meetings: 

Humanities  Panel,  42596 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Consxuner  information: 
Uniform  tire  quality  grading  standards;  comment  period 
extension,  42496-42497 
Lamps,  Reflective  Devices,  and  Associated  Equipment 
Negotiated  Rulemaking  Committee: 
Meetings,  42496 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
North  Pacific  fisheries  research  plan,  42470-42471 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
CaUfomia,  42469-42470 

Tuna,  Atlantic  bluefin  fisheries.  42469 

NOTICES 

Meetings: 
Monterey  Bay  National  Marine  Sanctuary  Advisory 
Council,  42545-42546 

Permits: 
Marine  mammals,  42546-42547 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
California/Pony  Express  National  Itistoric  Trails,  lA,  et 
al.,  42587 

Nudear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  42596-42597 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  42597-42622 
Probabilistic  risk  assessment  methods;  use  in  nuclear 

regulatory  activities;  policy  statement,  42622-42629 
Reports;  availability,  etc: 
Electronic  personnel  dosimeters;  performance  testing, 
42629-42630 
Applications,  hearings,  determinations,  etc.: 
Carlisle  Hospital,  42630-42632 


Cody,  Steven,  42632-42633 
Hollingsworth,  Maria,  42633-42635 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Factory  Mutual  Research  Corp.,  42590-42594 
TUV  Rheinland  of  North  America,  Inc.,  42594-42596 

Personnel  Management  Office 

RULES 

Child  support  and/or  alimony;  garnishment  orders; 
processing 
Correction,  42425-42429 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

PROPOSED  RULES 
Railroad  Retirement  Act: 
Annuities  reduction  and  non-payment  by  reason  of  work, 
42482-42490 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  42641-42643 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  42635-42636 
Chicago  Board  Options  Exchange,  Inc.,  42636-42637 
Philadelphia  Stock  Exchange,  Inc.,  42637-42639 

Applications,  bearings,  determinations,  etc.: 
Tridex  Corp.,  42639 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Wage  reports  and  pension  information,  42431-42435 

Southwestern  Power  Administivtion 

NOTICES 

Integrated  System  power  rates;  extension,  42559-42560 

Sut}stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Substance  Abuse  Treatment  Center  National  Advisory 
Council,  42584-42585 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  42437-42443  -^ 

NOTICES 

Agency  information  collection  activities  imder  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  42586-42587 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Contents 


vn 


Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


II 


Transportation  Department 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Customs  Service 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Central  Valley  Project,  CA,  42560-42563 


Part  III 

Interior  Department,  Fish  and  Wildlife  Service,  42668- 
42677 

Part  IV 

Federal  Deposit  Insurance  Corporation,  42680-42752 

PartV 

Housing  and  Urban  Development  Department,  42754-42762 

Part  VI 

Transportation  Department,  Federal  Aviation 
Administration,  42764-42766 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 


Part  II 

Defense  Department,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
42648-42665 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers.  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-^920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  581 
RIN  3206-AG49 

Processing  Garnishment  Order  for 
Child  Support  and/or  Alimony 

AOENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule;  correction. 

— — ^ a 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  pubUshed  on  Wednesday, 
January  25, 1995,  (60  FR  5044).  The 
regulations  updated  the  list  of  agents 
designated  to  accept  service  of  process 
in  garnishment  actions. 
EFFECTIVE  DATE:  February  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Attorney,  Office  of 
the  General  Counsel,  (202)  606-1980. 
SUPPLEMENTARY  INFORMATION:  On 
January  25, 1995,  OPM  published  a  list 
of  agents  designated  to  receive  legal 
process  in  garnishment  actions  where 
the  indebtedness  was  based  on  child 
support  and/or  alimony,  and  on  April 
14, 1995,  OPM  published  corrections  to 
the  list.  Subsequent  to  the  publication  of 
the  corrections,  OPM  was  notified  that 
additional  corrections  needed  to  be 
made.  This  amendment  is  in 
compliance  with  these  requests. 

Correction 

In  rule  document  95-1781  beginning 
on  page  5044  in  the  issue  of  Wednesday, 
January  25, 1995,  make  the  following 
corrections: 

Appendix  A  to  Part  581— List  of  Agents 
Designated  to  Accept  Legal  Process 

1.  On  page  5044,  in  the  second 
column,  imder  the  heading  "Department 
of  Agriculture,"  the  designated  agent 
listing  is  corrected  as  follows: 

Office  of  the  Secretary 
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Office  of  the  Deputy  Secretary 
Office  of  the  Under  Secretaries 
Office  of  the  Assistant  Secretaries 
Director,  Executive  Resources  and  Services 
Division,  Office  of  Personnel,  Room  334 
W— Administration  Bldg.,  14th  St.  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250,  (202)  720-6047 

Office  of  Inspector  General 

Qiief  Counsel  to  the  Inspector  General, 
Office  of  Inspector  General,  Room  27  B^ 
Administration  Bldg.,  14th  St.  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250,  (202)  72O-9110 

Administration 

Board  of  Contract  Appeals 

Chief  Financial  Officer 

Judicial  Officer 

Office  of  Administrative  Law  Judges 

Office  of  Budget  and  Program  Analysis 

Office  of  Civil  Rights  Enforcement 

Office  of  Conununications 

Office  of  Congressional  and 

Intergovernmental  Relations 

Office  of  the  General  Counsel 

Office  of  Information  and  Resources 

Management 
Office  of  Operations 
Office  of  Personnel 
Office  of  Small  and  Disadvantaged  Business 

Utilization 

Chief,  Employment  and  Compensation 
Branch,  Office  of  Personnel— POD,  Room 
31  W — Administration  Bldg.,  14th  St.  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250-9630,  (202)  720-7797 

Chief  Economist  % 

Office  of  Risk  Assessment  and  Cost-Bene&t 
Analysis  World  Agricultural  Outlook 
Board 

Chief,  Economics  and  Statistics  Operations 
Branch,  Human  Resources  Division, 
Agricultural  Research  Service,  Room 
1424— South  Bldg.,  14th  St.  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250,  (202)  720-7657 

Farm  and  Foreign  Agricultural 
ServicesI25Consolidated  Farm  Service 
Agency 

Foreign  Agricultural  Service 

Chief,  Employee  and  Labor  Relations  Branch, 
Human  Resources  Division,  Consolidated 
Farm  Service  Agency,  Room  6732— South 
Bldg.,  P.O.  Box  2415,  Washignton,  DC 
20013,  (202)  720-5964 

Federal  Crop  Insurance  Corporation 

Chief,  Labor  Relations  Branch,  Federal  Crop 
Insurance  Corporation,  Consolidated  Farm 
Service  Agency,  Room  6732 — South  Bldg., 
14th  SL  and  Independence  Ave.,  SW., 
Washmgton,  DC  20250,  (202)  720-5964 

Food,  Nutrition,  and  Consumer  Services 
Food  and  Consumer  Service 
Senior  Employee  Relations  SpeciaUst, 
Employee  Relations  Division,  Food  and 


Consumer  Service,  3101  Park  Center  Drive, 
Room  623,  Alexandria,  VA  22302,  (703) 
305-2374 

Marketing  and  Regulatory  Programs 

Agricultural  Marketing  Service  (Except  for 
employees  of  the  Milk  Marketing 
Administration) 

Chief,  Employee  Relations  Branch, 
Agricultural  Marketing  Service.  FED,  ERB, 
Room  1745— South  Bldg.,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
5721 

Agricultural  Marketing  Service 
Milk  Marketing  Employees 

Personnel  Management  Specialist, 
Agricultural  Marketing  Service,  DA,  Room 
2754— South  Bldg.,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7258 

Animal  and  Plant  Health  Inspection  Service 

Grain  Inspection,  Packers  and  Stockyards 

Administration 

Chief,  Personnel  Branch,  Animal  and  Plant 
Health  Inspection  Service,  HRD,  HRO, 
Butler  Square  West,  5th  Floor,  100  N.  6th 
St.,  Minneapolis,  MN  55403,  (612)  370- 
2107 

Food  Safety 

Food  Safety  and  Inspection  Service 
Chief,  Classification  and  Organization 
Branch,  Personnel  Division,  Food  Safety 
and  Inspection  Service,  Room  3821— South 
Bldg.,  14th  St.  and  Independence  Ave., 
SW.,  Washington,  DC  20250-3700,  (202) 
720-6287 

Rural  Economic  and  Community 
Development 

Rural  Housing  and  Community  Development 

Service 
Rural  Business  and  Cooperative  Development 

Service 

Chief,  Employee  Information  Systems 
Branch,  Human  Relations  Division,  Rural 
Housing  and  Community  Development 
Service,  501  School  St,  SW.,  Washington, 
DC  20250,  (202)  245-5573 

Rural  UtiUties  Service 

Chief,  Rural  Utilities  Service,  Personnel 
Operations  Branch,  Human  Relations 
Division,  Rural  Housing  and  Community 
Development  Service,  Room  4031 — South 
Bldg.,  14th  St.  and  Independence  Ave., 
SW.,  Washington,  DC  20250-1382,  (202) 
720-1382. 

Natural  Resources  and  Environment 

Forest  Service 

(agents  are  listed  below  by  subordinate  units) 

Natural  Resources  Conservation  Service 

Director,  Employee  Relations  Branch,  Human 
Resources  Management  Division,  Natural 
Resources  Conservation  Service,  Room 
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6205— South  Bldg.,  P.O.  Box  2890. 
Washington.  DC  20250,  (202)  720-4137 

Research,  Education,  and  Economics 

Agricultural  Research  Service 

Cooperative  State  Research,  Education,  and 
Extension  Service 

National  Agricultural  Statistics  Service 

Economic  Research  Service 

Chief,  Personnel  Operations  Branch, 
Agricultural  Research  Service,  Personnel 
Division — POB,  6305  Ivy  Lane,  Room  301, 
Greenbeh,  MD  20770,  (301)  344-3151 

National  Appeals  Division 

Administrative  Officer,  National  Appeals 
Division,  3101  Park  Center  Drive,  Room 
1020,  Alexandria,  VA  22302,  (703)  305- 
2566 

Forest  Service 

Washington  Office 

Director,  Personnel  Management,  900  RP-E, 
PO  Box  96090,  Washington,  DC  20090- 
6090,  (703)  235-8102 

International  Institute  of  Tropical  Forestry 

Director.  Call  Box  25000.  UPR  Experimental 
Station  Grounds,  Rio  Piedras,  PR  00928- 
2500,  (809)  766-5335 

Region  1 

Regional  Forester,  Regional  Office,  Federal 
Bldg.,  PO  Box  7669,  Missoula,  MT  59807, 
(406)  329-3003 

Idaho 

Qearwater — ^Forest  Supervisor,  12730 

Highway  12.  Orofino,  ID  83544,  (208)  476- 
4541 

Idaho  Panhandle  National  Forests — Forest 
Supervisor,  1201  Ironwood  Dr.,  Coeur 
d'Alene,  ID  83814,  (208)  765-7223 

Nez  Perce — Forest  Supervisor,  Rt  2,  Box  475, 
Grangeville.  ID  83530,  (208)  983-1950 

Montana 

Beaverhead — ^Forest  Supervisor,  420  Barrett 

St..  Dillon,  MT  59725-3572,  (406)  683- 

3900 
Bitterroot — Forest  Supervisor,  1801  N.  Ist  St., 

Hamilton,  MT  59840,  (406)  363-7121 
Custer — Forest  Supervisor,  Box  2556, 

Billings.  MT  59103,  (406)  657-«361 
Deerlodge — Forest  Supervisor,  Federal  Bldg., 

Box  400,  Butte.  MT,  (406)  496-3400 
Flathead — Forest  Supervisor,  1935  3rd  Ave., 

E.,  Kalispell,  MT,  (406)  755-5401 
Gallatin — Forest  Supervisor,  Federal  Bldg., 

10  E.  Babcock,  Box  130,  Bozeman,  MT 

59771,  (406)  587-6701 
Helena — Forest  Supervisor,  2880  Skyway  Dr., 

Helena,  MT,  (406)  449-5201 
Kootenai — Forest  Supervisor,  506  Highway  2 

W.,  Libby,  MT  59923,  (406)  293-6211 
Lewis  and  Clark — Forest  Supervisor,  PO  Box 

869, 1101 15th  St.  N..  Great  Falls,  MT 

59403,  (406)  791-7700 
Lolo— Forest  Supervisor,  Bldg.  24.  Ft 

Missoula,  Missoula,  MT  39801,  (406)  329- 

3750 

Region  2 

Regional — ^Forester,  Regional  Office,  740 
Simras  St..  Lakewood.  CO  80255.  (303) 
275-5306 


Colorado 

Arapaho  and  Roosevelt — Forest  Supervisor, 

240  W.  Prospect,  Fort  Collins,  CO.  (303) 

498-1100 
Grand  Mesa,  Uncomf>ahgre,  and  Gunnison — 

Forest  Supervisor,  2250  Highway  50,  Delta, 

CO  81416,  (303)  874-7691 
Pike  and  San  Isabel — ^Forest  Supervisor,  1920 

Valley  Dr.,  Pueblo,  CO  81008,  (719)  545- 

8737 
Rio  Grande — Forest  Supervisor,  1803  West 

Highway  160,  Monte  Vista,  CO  81144, 

(719)  852-5941 
Routt— Forest  Supervisor,  29587  W.  US  40, 

Suite  20,  Steamboat  Springs,  CO  80487- 

9550,  (303)  879-1722 
San  Juan — Forest  Supervisor,  701  Camino 

Del  Rico,  Room  301,  Durango,  CO  81301, 

(303)  247-4874 
White  River — Forest  Supervisor,  Old  Federal 

Bldg..  Box  948,  Glenwood  Springs,  CO 

81602,  (303)  945-2521 

Nebraska 

Nebraska — ^Forest  Supervisor,  125  N.  Main 
St.,  Chadron,  NE  69337,  (308)  432-0300 

South  Dakota 

Black  Hills — Forest  Supervisor,  RR.  2,  Box 
200,  Custer,  SD  57730-9504,  (605)  673- 
2251 

Wyoming 

Bighorn — Forest  Supervisor.  1969  So. 

Seridan  Ave.,  Seridan,  WY  82801.  (307) 

672-0751 
Medicine  Bow — Forest  Supervisor,  2468 

Jackson  St.,  Laramie,  WY  82070-6535, 

(305)  745-8971 
Shoshone — Forest  Supervisor,  808  Meadow 

Lane,  Cody,  WY  82414,  (307)  527-6241 

Region  3 

Regional  Forester — Regional  Office,  Federal 
Bldg.  517  Gold  Ave.,  SW.,  Albuquerque, 
NM  87102,  (505)  842-3380 

Arizona 

Apache — Sitgreaves — Forest  Supervisor, 

Federal  Bldg. ,  Box  640,  Springerville,  AZ 

85938,  (602)  333-4301 
Coconino— Forest  Supervisor,  2323  E. 

Greenlaw  Lane,  Flagstaff,  AZ  86004,  (602) 

527-3600 
Coronado — Forest  Supervisor,  300  W. 

Congress,  Tucson.  AZ  85701,  (692)  670- 

4552 
Kaibab— Forest  Supervisor,  800  S.  6th  St., 

Williams,  AZ  86046,  (602)  635-2681 
Prescott — Forest  Supervisor,  344  South 

Cortez,  Prescott,  AZ  86303,  (602)  771-4700 
Tonto — Forest  Supervisor,  2324  E.  McDowell 

Rd.,  Phoenix.  AZ  85006,  (602)  225-5200 

New  Mexico 

Carson — Forest  Supervisor,  208  Cruz  Alta 

Rd.,  PO  Box  558,  Paos,  NM  87571,  (505) 

758-6200 
Cibola — Forest  Supervisor,  2113  Osuna  Rd., 

NE.,  Suite  A,  Albuquerque,  NM  87113- 

1001,  (505)  761-4650 
Gila — Forest  Supervisor,  3005  E.  Camino  del 

Bosque,  Silver  City,  NM  88061,  (505)  388- 

8201 
Lincoln — Forest  Supervisor.  Federal  Bldg. 

1101  New  York  Ave.,  Alamogordo,  NM 

88310-6992,  (505)  434-7200 


Santa  Fe — Forest  Supervisor,  1220  St.  Francis 
Dr..  Sanata  Fe.  NM  87504.  (505)  988-6940 

Region  4 

Regional  Forester,  Regional  Officer,  Federal 
Bldg.,  324  25th  St.,  Ogden,  UT  84401,  (801) 
625-5298 

Idaho 

Boise — Forest  Supervisor,  1750  Front  Street, 

Boise,  ID  83702,  (208)  364-4100 
Caribou — Forest  Supervisor,  250  S.  4th  Ave., 

Suite  282,  Federal  Bldg.,  Pocatello,  ID 

83201,(208)236-7500 
Challis — Forest  Supervisor,  HC  63  Box  1671, 

F.S.  Bldg.,  Challis,  ID  83226,  (208)  879- 

2285 
Payette — Forest  Supervisor,  Box  1026  or  106 

W.  Park,  McCall,  ID  83638,  (208)  634-0700 
Salmon — Forest  Supervisor,  PO  Box  729, 

Sahnon,  ID  83467-0729,  (208)  765-2215 
Sawtooth — Forest  Supervisor,  2647  Kimberly 

Rd.  East,  Twin  Falls,  ID  83301-7976,  (208) 

737-3200 
Targhee — Forest  Supervisor,  420  N.  Bridge 

St.,  PO  Box  208,  St.  Anthony,  ID  83445, 

(208)  624-3151 

Nevada 

Humboldt — Forest  Supervisor,  976  Mountain 
Qty  Highway,  Elko,  NV  89801,  (702)  738- 
5171 

Toiyabe — Forest  Supervisor,  1200  Franklin 
Way.  Sparks.  NV  89431,  (702)  355-5300 

Utah 

Ashley — Forest  Supervisor,  355  North  Vernal 

Ave.,  Vernal,  UT  84078,  (801)  789-1181 
Dixie — Forest  Supervisor,  82  No.  100  E.  St., 

PO  Box  580,  Cedar  City,  UT  84721-0580, 

(801)  865-3700 
Fishlake — Forest  Supervisor,  115  E.  900  N, 

Richfield,  UT  84701,  (801)  896-9233 
Manti — La  Sal — Forest  Supervisor,  599  W. 

Price  River  Drive,  Price.  UT  84501.  (801) 

637-2817 
Uinta — Forest  Supervisor,  88  W.  100  N.. 

Provo.  UT  84601,  (801)  342-5100 
Wasatch — Cache — Forest  Supervisor,  8236 

Federal  Bldg.,  125  S.  State  St,  Salt  Lake 

City,  UT  84138,  (801)  524-5030 

Wyoming 

Bridger — ^Teton — Forest  Supervisor,  F.S. 
Bldg.,  340  N.  Cache,  Box  1888.  Jackson. 
WY  83001,  (307)  739-5500 

Region  5 

Regional  Forester,  Regional  Office,  630 
Sansome  St,  San  Francisco,  CA  94111, 
(415)  705-2856 

California 

Angeles — Forest  Supervisor,  701  N.  Santa 

Anita  Ave.,  Arcadia,  CA  91006,  (818)  574- 

1613 
Cleveland — Forest  Supervisor,  10845  Rancho 

Bernardo  Rd.,  Suite  200.  San  Diego,  CA 

92127-2107,  (619)  673-6180 
Eldorado— Forest  Supervisor,  100  Fomi  Rd., 

Placerville,  CA  95667,  (916)  622-5062 
Inyo — Forest  Supervisor,  873  North  Main  St, 

Bishop,  CA  93514,  (619)  873-2400 
Klamath — Forest  Supervisor,  1312  Fairlane 

Rd.,  Yreka,  CA  96097,  (916)  842-6131 
Lassen — Forest  Supervisor,  55  So. 

Sacramento  St.,  Susanville,  CA  96130, 

(916)  257-2151 
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Los  Padres — Forest  Supervisor,  6144  Calle 

Real,  Goleta,  CA  93117,  (805)  683-6711 
Mendocino — Forest  Supervisor,  420  E.  Laurel 

St,  Willows,  CA  95988,  (916)  934-3316 
Modoc — Forest  Supervisor,  800  W.  I2th  St, 

Alturas,  CA  96101,  (916)  233-5811 
Plumas — Forest  Supervisor,  159  Lawrence 

St,  Box  11500,  Quincy,  CA  95971-6025, 

(916)  283-2050 
San  Bernardino — Forest  Supervisor,  1824  S. 

Commercenter  Cir.,  San  Bernardino,  CA 

92408-3430,  (909)  383-5588 
Sequoia — Forest  Supervisor,  900  W.  Grand 

Ave.,  Porterville,  CA  93257-2035,  (209) 

784-1500 
Shasta— Trinity — ^Forest  Supervisor,  2400 

Washington  Ave.,  Redding,  CA  96001, 

(916)  246-5222 
Sierra — Forest  Supervisor,  1600  Tollhouse 

Rd.,  Clovis,  CA  93611,  (209)  297-0706 
Six  Rivers — Forest  Supervisor,  1330 

Bayshore  Way,  Eureka,  CA  95501-3834, 

(707)  441-3517 
Stanislaus — Forest  Supervisor,  19777 

Greenley  Rd.,  Sonora,  CA  95370,  (209) 

532-3671 
Tahoe — Forest  Supervisor,  632  Coyote  St, 

PO  Box  6003,  Nevada  City,  CA  95959- 

6O03,  (916)  265-4631 

Region  6 

Regional  Forester,  Rt>gional  Office,  333  S.W. 
Ist  Ave.,  PO  Box  3523,  Portland,  OR 
97208,  (503)  326-3630 

Oregon 

Deschutes — Forest  Supervisor,  1645  Higfiway 

20  E,  Bend,  OR  97701,  (503)  388-2715 
Fremont — Forest  Supervisor,  524  North  G  St, 

Lakoview,  OR  97630,  (503)  947-2151 
Malheur— Forest  Supervisor,  139  N.  E. 

Dayton  St.,  John  Day,  OR  97845,  (503)  575- 

1731 
Mt  Hood— Forest  Supervisor,  2955  N.W. 

Division  St,  Gresham,  OR  97030,  (503) 

666-0700 
Ochoco— Forest  Supervisor,  Box  490, 

Prineville,  OR  97754,  (503)  447-6247 
Rogue  River— Forest  Supervisor,  Federal 

Bldg.,  333  W.  8th  St.,  Box  520,  Medford, 

OR  97501,  (503)  776-3600 
Siskiyou — Forest  Supervisor,  Box  440,  Grants 

Pass,  OR  97526,  (503)  471-6500 
Siuslaw— Forest  Supervisor,  Box  1148, 

Corvallis,  OR  97339,  (503)  750-7000 
Umatilla— Forest  Supervisor,  2517  S;W. 

Hailey  Ave. ,  Pendleton,  OR  97801 ,  (503) 

278-3721 
Umpqua — Forest  Supervisor,  Box  1008, 

Roseburg,  OR  97470,  (503)  672-6601 
Wallowa — Whitman — Forest  Supervisor,  Box 

907,  Baker  City,  OR  97814,  (503)  523-6391 
Willamette — Forest  Supervisor,  Box  10607, 

Eugene,  OR  97440,  (503)  465-6521 
Winema — Forest  Supervisor,  2819  Dahlia, 

Klamath  Falls,  OR  97601,  (503)  883-6714 

Washington   . 

Colville — ^Forest  Supervisor,  765  S.  Main, 
Colville,  WA  99114,  (509)  684-7000 

Giffbrd  Pinchot — Forest  Supervisor,  6926  E. 
4th  Plain  Blvd.,  Vancouver,  WA  98668- 
8944,  (206)  750-5000 

Mt.  Baker — Snoqualmie — Forest  Supervisor, 
21905  64th  Avenue,  West,  Mountlake 
Terrace,  WA  98043,  (206)  744-3200 


Okanogan — Forest  Supervisor,  1240  South 

Second  Ave.,  Okanogan,  WA  98840,  (509) 

826-3275 
Olympic — Forest  Supervisor,  1835  Black 

Lake  Blvd.,  SW.,  Olympia,  WA  98512, 

(206)  956-2300 
Wenatchee — Forest  Supervisor,  301  Yakima 

St.,  P.O.  Box  811,  Wenatchee,  WA  98807, 

(509)  662-4335 

Regions 

Regional  Forester,  Regional  Office,  1720 
Peachtree  Rd.,  NW.,  Atlanta,  GA  30367, 
(404)  347-3841 

Alabama 

National  Forests  in  Alabama— Forest 
Supervisor,  2946  Chestnut  St, 
Montgomery,  AL  36107-3010,  (205)  832- 
4470 

Arkansas 

Ouachita— forest  Supervisor,  Box  1270, 

Federal  Bldg.,  Hot  Springs  National  Park, 

AR  71902.  (501)  321-5200 
Ozark— St  Francis— Forest  Supervisor,  60S 

West  Main,  Box  1008,  Russellville.  AR 

72801,(501)968-2354 

Florida 

National  Forests  in  Florida — Forest 
Supervisor,  Woodcrest  Office  Park,  325 
John  Knox  Rd.,  Suite  F-lOO,  Tallahassee, 
FL  32303,  (904)  681-7265 

Georgia 

Chattahoochee  and  Oconee— Forest 
Supervisor,  508  Oak  St,  NW.,  Gainesville, 
GA  30501,  (404)  536-0541 

Kentucky 

Daniel  Boone— Forest  Supervisor,  100 
Vaught  Rd.,  Winchester,  KY  40391,  (606) 
745-3100 

Louisiana 

KJsatchie — ^Forest  Supervisor,  2500 
Shreveport  Hwry.,  P.O.  Box  5500,  Pineville, 
LA  71361-5500,  (318)  473-7160 

Mississippi 

National  Forests  in  Mississippi — Forest 
Supervisor.  100  W.  Capital  St,  Suite  1141, 
Jackson,  MS  69,  (601)  965-4391 

North  Carolina 

National  Forests  in  North  Carolina — Forest 
'  Supervisor,  Post  and  Otis  Streets,  P.O.  Box 
2750,  Asheville,  NC  28802,  (704)  257-4200 

Puerto  Rico  and  the  Virgin  Islands 

Caribbean  N.F.— Forest  Supervisor,  Call  Box 
25000,  Rio  Piedras,  PR  00928-2500,  (809) 
766-5335 

South  Carolina 

Francis  Marion  and  Sumter  National 
Forests —  Forest  Supervisor,  4923  Broad 
River  Rd.,  Columbia,  SC  29212,  (803)  765- 
5222 

Tennessee 

Cherokee,  Forest  Supervisor,  2800  N.  Ocoee 
St,  NE.,  P.O.  Box  2010,  Cleveland,  TN 
37320,  (615)  476-9700 


Texas 

National  Forests  in  Texas — Forest 
Supervisor,  Homer  Garrison  Federal  Bldg., 
701  N.  First  St,  Lufkin,  TX  75901.  (4097 
639-8501 

Virginia 

George  Washington— Forest  Supervisor,  P.O. 
Box  VA.  22801,  (703)  433-2491 

Region  9 

Regional  Forester,  Regional  Office,  310  W. 
Wisconsin  Ave.,  Room  500  Milwaukee,  WI 
53203 (414) 297-3674 

Illinois 

Shawnee — Forest  Supervisor,  901  S. 
Commercial  Street,  Harrisburg,  IL  62946, 
(618)  523-7114 

Indiana 

Hoosier— Forest  Supervisor,  811  Constitution 
Ave.,  Bedford,  IN  47421,  (812)  275-5987       ' 

Michigan 

Hiawatha— Forests  Supervisor,  2727  N.     . 

Lincoln,  Rd.,  Escanaba,  MI  49829,  (906) 

785-4062 
Huron — Manistee  Forest — Supervisor,  421  S. 

Mitchell  St,  Cadillac,  MI  49601,  (616)  775- 

2421 
Ottawa — Forest  Supervisor  2100  E. 

Qoveriand  Dr.,  Ironwood,  MI  49938,  (906) 

932-1330  '' 

hdinnesota 

Chippewa — Forest  Supervisor,  Rt.  3  Box  244, 
Cass  Lake,  MN  56633,  (218)  335-8600 

Superior— Forest  Supervisor,  Box  338, 
Federal  Bldg.,  515  W.  First  St,  Duluth,  MN 
55802,  (218)  720-5324 

Wssouri 

Mark  Twain — Forest  Supervisor,  401 
Fairgounds  Rd..  Rolla,  MO  65401,  (314) 
364-4621 

New  Hampshire  and  Maine 

White  Mountain — Forest  Supervisor,  Federal 
Bldg.,  719  Main  St.,  P.O.  Box  638,  Laconia, 
NH  03247,  (603)  528-8721 

Ohio 

Wayne — Forest  Supervisor,  219  Columbus 
Rd.,  Athens,  OH  45701-1399,  (614)  592- 
6644 

Pennsylvania 

Allegheny — Forest  Supervisw,  222  Liberty 
St.,  Box  847,  Warren,  PA  16365,  (814)  723- 
5150 

Vermont 

Green  Mountain  and  Finger  Lakes — Forest 
Supervisor,  231  N.  Main  St,  Rutland,  NY 
05701,  (802)  747-6700 

West  Virginia 

Monogahela — Forest  Supervisor,  USDA 
Bldg.,  200  Sycamore  St,  Elkins,  WV 
26241-3962,  (304)  636-1800 

Wisconsin 

Chequamegon — Forest  Supervisor,  1170  4th 
Ave.  South,  Park  Falls,  WI  54552,  (715) 
762-2461 
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Nicolet — Forest  Supervisor,  Federal  Bldg.,  68 
S.  Stevens,  Rhinelander,  WI  54501,  (715) 
362-1300 

Region  10 

Regional  Forester,  Regional  Office,  Federal 
Office  Bldg.,  Box  21628,  Juneau,  AK 
99802-1628,  (907)  586-8719 

Alaska 

Chugach — Forest  Supervisor,  3301  C  St., 

Suite  300.  Anchorage,  AK  99503-3998, 

(907)  271-2500 
Tongass — Chatham  Area — Forest  Supervisor, 

204  Siginaka  Way,  Sitka,  AK  99835,  (907) 

747-6671 
Tongass — Ketchikan  Area — Forest 

Supervisor,  Federal  Bldg.,  Ketchikan,  AK 

99901,  (907)  225-3101 
Tongass — Stikine  Area — ^Forest  Supervisor, 

Box  309,  Petersburg.  AK  99833,  (907)  772- 

3841 
Forest  and  Range  Experiment  Stations, 

hitermountain  Research  Station,  Director, 

324  25th  St,  Ogden,  UT  84401,  (801)  625- 

5412 
NcKth  Central  Forest  Experiment  Station, 

Director,  1992  Polwell  Ave.,  St.  Paul,  MN 

55108.  (612)  649-5249 
hfortheastem  Forest  Experiment  Station, 

Director,  5  Radnor  Corporate  Center,  Suite 

200,  P.O.  Box  6775,  Radnor,  PA  19087- 

8775,  (610)  975-4017 
Pacific  Northwest  Research  Station,  Director, 

P.O.  Box  3890,  Portland,  OR  97208-3890, 

(503)  326-5640 
Pacific  Southwest  Forest  and  Range 

Experiment  Station,  Director,  800 

Buchanan  St..  West  Bldg.,  Albany,  CA 

94710-0011,  (510)  559-6310 
Rocky  Mountain  Forest  and  Range 

Experiment  Station,  Director,  240  W. 

Prospect  Rd.,  Fort  Collins,  CO  80526-2098. 

(303)  498-1126 
Southeastern  Forest  Experiment  Station, 

Director,  200  Weaver  Blvd.,  P.O.  Box  2680, 

Ashville,  NC  28802,  (704)  257-4300  * 

Southern  Forest  Experiment  Station, 

Director,  T-10210,  U.S.  Postal  Service 

Bldg.,  701  Loyola  Ave.,  New  Orleans,  LA 

70113,  (504)  589-3921 
Forest  Products  Laboratory,  Director,  One 

Giffbrd  Pinchot  Dr.,  Madison,  WI  53705- 

2398.  (608)  231-9318 
Northeastern  Area  State  and  Private  Forestry, 

Director,  5  Radnor  Corporate  Center,  Suite 

200,  P.O.  Box  6775,  Radnor.  PA  19087- 

8775.  (610)  975-4103 

2.  On  page  5046,  in  the  second 
column,  under  the  heading  "Air  Force," 
paragraph  4,  "Civilian  employees  of  all 
other  Air  Force  nonappropriated  fund 
activities"  the  designated  agent  listing  is 
corrected  as  follows: 

Office  of  Legal  Counsel,  Air  Force  Service 
Agency,  10100  Reimion  Place,  Suite  503, 
San  Antonio,  TX  78216-4138,  (210)  652- 
7051 

3.  On  page  5048,  in  the  first  column, 
under  the  beading  "Department  of 
Housing  and  Urbui  Development"  the 
designated  agent  listing  is  corrected  as 
follows: 


Headquarters 

Chief,  Systems  Support  Branch,  Technology 
Support  Division,  451  7th  Street,  SW., 
Room  2256,  Washington,  DC  20410,  (202) 
708-0241 

New  England  (Massachusetts,  Maine, 
Vermont,  New  Hampshire,  Rhode  Island,  and 
Connecticut) 

Himian  Resources  Officer,  Thomas  P.  O'Neill, 
Jr.  Federal  Building,  10  Causeway  Street, 
Room  375,  Boston.  MA  02222,  (617)  565- 
5435 

New  York,  New  Jersey 

Human  Resources  Officer,  26  Federal  Plaza, 
New  York,  NY  10278,  (212)  264-0782 

Mid-Atlantic  (Pennsylvania,  Maryland, 
Washington,  DC,  West  Virginia,  Virginia,  and 
Delaware) 

Human  Resources  Officer,  The  Wanamaker 
Building,  100  Penn  Square  East, 
Philadelphia,  PA  19107,  (215)  656-0593 

Southwest  (Georgia,  North  Carolina, 
Kentucky,  Tennessee,  South  Carolina, 
Alabama,  Mississippi,  Puerto  Rico,  and 
Florida) 

Human  Resources  Officer,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street.  SW., 
Atlanta,  GA  30303,  (404)  331^078 

Midwest  (Illinois,  Minnesota,  Wisconsin, 
Michigan,  Ohio,  and  Indiana) 

Human  Resources  Officer,  Ralph  H.  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard.  Chicago,  IL  60604,  (312)  353- 
5960 

Southwest  (Texas.  Oklahoma,  Arkansas, 
Louisiana,  and  New  Mexico) 

Hvunan  Resources  Officer.  1600 
Throckmorton.  Post  Office  Box  2905,  Fort 
Worth.  TX  76113,  (817)  885-5471 

Great  Plains  (Kansas,  Missouri,  Iowa,  and 
Nebraska) 

Human  Resources  Officer,  Gateway  Tower  II, 
400  State  Avenue,  Kansas  Qty,  KS  66101, 
(913)  551-5419 

Rocky  Mountain  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Wyoming,  and  Utah) 

Htunan  Resources  Officer.  First  Interstate 
Tower  North.  633  17th  Street.  Denver,  CO 
80202.  (303)  672-5259 

Pacific/Hawaii  (California,  Nevada,  Arizona, 
and  Hawaii) 

Human  Resources  Officer.  Phillip  Burton 
Federal  Building  and  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  Post  Office  Box 
36003,  San  Francisco,  CA  94102.  (415) 
556-7142 

Northwest/ Alaska  (Washington,  Oregon, 
Idaho,  and  Alaska) 

Human  Resources  Officer,  Federal  Office 
Building,  909  First  Avenue,  Suite  200, 
Seattle,  WA  98104,  (206)  220-5125 

4.  On  page  5048,  in  the  second 
column,  imder  the  heading  Department 
of  Justice  the  designated  agent  listing  for 
"Offices,  Boards  and  Divisions"  is 
corrected  to  read  as  follows: 

Office,  Boards,  and  Divisions,  Personnel 
Group/Payroll  Operations,  1331 


Pennsylvania  Avenue,  NW.,  Suite  1170, 
Washington,  DC  20530,  (202)  514-6008 

5.  On  page  5048,  in  the  third  column, 
under  the  heading  "Immigration  and 
NaturaUzation  Service,"  the  designated 
agent  listing  is  corrected  as  follows: 

Personnel  Support,  Immigration  and 
Naturalization  Service.  425  I  Street.  NW., 
Room  2038,  Washington,  DC  20536,  (202) 
514-2525 

Human  Resources  and  Career  Development, 
Immigration  and  Naturalization  Service, 
One  Federal  Drive  #400.  Whipple,  Bldg.. 
Fort  Snelling,  MN  55111,  (612)  725-3211 

Human  Resources  and  Career  Development, 
Immigration  and  Naturalization  Service,  70 
Kimball  Avenue,  South  Burlington,  VT 
05403,  (802)  660-5137 

Human  Resources  and  Career  Development, 
Immigration  and  Naturalization  Service, 
7701  N.  Stemmons  Freeway,  Dallas,  TX 
75247,  (214)  655-6032 

Personnel  Office,  Immigration  and 
Naturalization  Service,  P.O.  Box  30070, 
Laguna  Niguel,  CA  92607.  (714)  643-4934 

6.  On  page  5052,  in  the  first  column, 
under  the  beading  "Department  of  the 
Treasury,"  the  U.S.  Savings  Bonds 
Division  should  be  removed  and  the 
listings  renumbered. 

7.  On  page  5052,  in  the  first  column, 
under  the  beading  "Department  of  the 
Treasury,"  the  designated  agent  listing 
for  the  Bureau  of  the  Pubbc  Debt  shotdd 
be  corrected  as  follows: 

Deputy  Chief  Coimsel,  Bureau  of  the  Public 
Debt,  Room  119,  Hintgen  Building, 
Parkersburg,  WV  26106-1328,  (304)  480- 
5192 

8.  On  page  5060,  in  the  third  column, 
the  following  heading  and  designated 
agent  should  be  added: 

Social  Seciuity  Administration,  Office  of  the 
General  Cotmsel,  Room  311,  Althmeyer 
Bldg.,  6401  Security  Blvd..  Baltimore.  MD 
21235  (410)  965-3169 

9.  On  page  5061,  in  the  first  colimin, 
imder  the  heading  "Central  Intelligence 
Agency."  the  designated  agent  listing  is 
corrected  as  follows: 

Office  of  Personnel  Security,  Attn:  Chief, 
•    Special  Activities  Staff,  Washington,  DC 
20505,  (703)  482-1217 

10.  On  page  5062,  in  the  first  colimm, 
under  the  heading  "National 
Aeronautics  and  Space 
Administration,"  the  designated  agent 
listing  for  NASA  Headquarters  is 
corrected  as  follows: 

Associate  General  Counsel  (General), 
Attention:  SN  Code  GG,  NASA 
Headquarters,  300  E  Street,  SW., 
Washington,  DC  20546,  (202)  358-2465 

11.  On  page  5062,  in  the  second 
column,  under  the  heading  "National 
Credit  Union  Administration,"  the 
designated  agent  listing  is  corrected  as 
follows: 
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General  Counsel,  Office  of  General  Counsel, 
1775  Duke  Street,  Alexandria,  VA  22314- 
3428,  (703)  518-6540 

12.  On  page  5062,  in  the  third 
column,  imder  the  heading  "Panama 
Canal  Commission,"  the  designated 
agent  listing  should  be  corrected  as 
follows: 

Secretary,  Office  of  the  Secretary, 
International  Square,  1825  I  Street,  NW., 
Suite  1050,  Washington,  DC  20006-5402, 
(202)  634-6441 

13.  On  page  5064,  in  the  third 
column,  the  following  heading  and 
designated  agent  should  be  added: 

VI.  Executive  Office  of  the  President 

Executive  Office  of  the  President 

General  Counsel,  Office  of 
Administration,  Old  Executive  Office 
Building,  Washington,  DC  20503, 
(202)  395-2273 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

[FR  Doc.  95-19893/iled  8-15-95;  8:45  am] 
BUXma  COOC  632S-01-«I 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFRPart802 
RIN  0680-nAA39 

Official  Performance  and  Procedural 
^/Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems 

AQCNCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  Final  Rule;  Confirmation 
of  ISffective  r>ate. 

SUMMARY:  On  June  19, 1995,  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  published  a  direct  final 
rule  [69  FR  31907]  entitled,  "Official 
Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems."  The  direct  final  rule  notified 
the  public  of  amendments  to  the  grain 
weighing  equipment  and  related  grain 
handling  systems  regulations  by 
adopting  the  applicable 
recommendations  of  the  National 
Institute  of  Standards  and  Technology 
Handbook  44, 1994  edition, 
"^)ecifications,  Tolerances,  and  Other 
Tedmical  Requirements  for  Weighing 
and  Measuring  Devices."  No  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  were  received 
in  response  to  the  direct  final  rule. 


DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  August  18, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  GIPSA-FGIS,  USDA, 
Room  0623-S,  P.O.  Box  96454, 
Washington,  DC  20090-6454; 
Telephone  (202)  720-0292;  FAX  (202) 
720-4628. 

Authority:  Pub.  L  940582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  10, 1995. 
James  R.  Baker, 
Administrator. 
IFR  Doc  95-20219  FUed  8-15-95;  8:45  am] 

BH-UNG  CODE  3410-EM-M 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  106, 9002, 9003, 9004, 
9006,  9007, 9008. 9032. 9033. 9034, 
9036, 9037, 9038,  and  9039 

(Notice  1995-11] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 

ACTION:  Final  rule;  annouincement  of 
effective  date. 

SUMMARY:  On  June  16, 1995  (60  FR 
31854),  the  Commission  published  the 
text  of  revised  regulations  governing 
publicly  financed  Presidential  primary 
and  general  election  candidates.  11  CFR 
Parts  9002,  9003,  9004,  9006,  9007, 
9008, 9032,  9033,  9034,  9036,  9037, 
9038  and  9039.  These  regulations 
implement  the  provisions  of  26  U.S.C. 
Chapters  95  and  96,  the  Presidential 
Election  Campaign  Fund  Act  and  the 
Presidential  Primary  Matching  Payment 
Account  Act.  The  Commission  also 
published  a  conforming  amendment  to 
11  CFR  106.2(a)(1).  The  Commission 
annoimces  that  these  rules  are  effective 
as  of  August  16, 1995. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Sti«et  NW.,  Washington, 
DC  20463.  (202)  219-3690  or  toll  free 
(800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  Title  2,  United  States  Code, 
require  that  any  rules  or  regulations 
prescribed  by  the  Commission  to 
implement  Tides  2  and  26  of  the  United 
States  Code  be  transmitted  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  thirty 
legislative  days  prior  to  final 
promidgation.  The  revisions  to  11  CFR 
106.2(a)(1)  and  Parts  9002,  9003,  9004, 


9006, 9007, 9008,  9032,  9033,  9034, 
9036,  9037,  9038  and  9039  were 
transmitted  to  Congress  on  June  12, 
1995.  Thirty  legislative  days  expired  in 
the  Senate  and  the  House  of 
Representatives  on  August  2, 1995. 

Announcement  of  Effective  Date:  The 
amendments  to  11  CFR  106.2(a)(1)  and 
11  CFR  Parts  9002,  9003,  9004,  9006, 
9007,  9008,  9032,  9033,  9034,  9036. 
9037, 9038  and  9039,  as  published  at  60 
FR  31854,  are  effective  as  of  August  16, 
1995. 

Dated:  August  11, 1995. 
Lm  Ann  Elliott, 

Vice  Chairman,  Federal  Election  Commission. 
[FR  Doc.  95-20281  Filed  8-15-95;  8:45  am] 
BHJJNQ  CODE  a71»-01-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-12] 

Revocation  of  Class  E  Airspace  Area; 
Merced,  Castle  Air  Force  Base  (AFB). 
CA,  and  Amendment  of  Class  E 
Airspace  Areas;  Merced  Municipal/ 
MacReady  Field,  CA 

AGENCY:  Federal  Aviation 
Administration  [FAA],  DOT. 

ACTION:  Final  rule;  change  in  effective 
date. 

SUMMARY:  This  corrective  action  changes 
the  effective  date  of  the  revocation  of 
Class  E  airspace  area  at  Merced,  CasUe 
AFB,  CA,  and  amendment  of  Class  E 
airspace  area  at  Merced  Municipal/ 
MacReady  Field,  CA.  The  recent  closure 
of  Castle  AFB,  CA,  has  made  this  change 
necessary. 

EFFECTIVE  DATE:  The  effective  date  of 
0901  UTC,  November  9, 1995.  is 
changed  to  0901  UTC  September  5, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division, 
Westem-Padfic  Region,  Federal 
Aviation  Administration,  15000 
Aviation  BoiUevard,  Lawndale, 
Califonua^0261,  telephone  (310)  725- 
6533. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Docket  No.  95-AWP-12, 
published  on  July  18, 1995  (60  FR 
36637).  modified  the  Class  E  airspace 
areas  at  Merced,  Castle  AFB,  CA,  and 
Merced  Municipal/MacReady  Field,  CA. 
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This  action  was  originally  scheduled 
to  become  effective  on  November  9, 
1995;  however,  the  early  closure  of 
Castle  AFB,  CA.  has  required  the 
effective  date  of  this  action  to  be 
changed  to  September  5, 1995. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operational 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Change  in  Effective  Date 

The  effective  date  on  Airspace  Docket 
No.  95-AWP-12  is  hereby  changed  from 
November  9, 1995,  to  September  5, 
1995. 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565.  3  CFR  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Issued  in  Los  Angeles,  Califomia,  on 
August  4, 1995. 
Junes  IL&iow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  95-20268  Filed  8-15-95;  8:45  am) 
BIUMQ  CODE  4*ie-1»-«l 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AGL-6] 

Modification  of  Clasa  E  Airspace; 
Mount  Vernon,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E2  airspace  near  Mount  Vemon-Outland 
Airport,  Mount  Vernon,  IL,  by  changing 
the  airspace  area's  effective  hours  from 
part-time  to  full-time.  The  intended 
effect  of  this  action  is  to  enhance  safety 
for  all  potential  users  of  this  airspace  by 
providing  segregation  of  aircraft  using 
instrument  approach  procedures  in 


instrument  conditions  fi^m  other 
aircraft  operating  in  visual  weather 
conditions.  An  Automated  Weather 
Observation  System  (AWOS)  provides 
24-hour  weather  reporting  capability  for 
the  airport  which  makes  it  possible  to 
designate  a  full-time  Class  E2  airspace 
area.  The  appropriate  publications  will 
be  modified  to  provide  the  aviation 
public  with  updated  information. 
EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri,  Air  Traffic  Division, 
System  Management  Branch,  ACL-S30, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  9, 1995,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  modify 
the  Class  E2  airspace  near  Mount 
Vernon,  IL  (60  FR  30478). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9B  dated  July  18, 
1994.  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  E  airspace 
area  near  Moiuit  Vernon,  IL,  by 
changing  the  airspace  area's  effective 
houirs  bom  part-time  to  full-time.  The 
intended  effect  of  this  action  is  to 
enhance  safety  for  all  potential  users  of 
this  airspace  by  providing  segregation  of 
aircraft  using  instnunent  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  An  AWOS  provides 
24-hour  weather  reporting  capability  for 
the  airport  which  makes  it  possible  to 
designate  a  full-time  Class  E2  airspace 
area.  The  appropriate  publications  will 
be  modified  to  provide  the  aviation 
public  with  updated  information. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
RegiUatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  IL  E2  Mount  Vernon,  IL  [Revised] 

Mount  Vemon-Outland  Airport.  IL 

(Lat.  38«19'24"  N.  long.  88»51'31"  W) 
Mount  Vernon- VOR/DME 
(Lat  38<'21'43"  N.  long.  88»48'26"  W) 
Within  a  4.2-mile  radius  of  Mount  Vemon- 
Outland  Airport  and  within  4  miles  each  side 
of  the  Mount  Vemon  VOR/DME  044°  radial 
extending  from  the  4.2-mile  radius  to  9.1 
miles  northeast  of  the  VOR/DME. 
•        *        *        •         • 

Issued  in  Des  Plaines,  Illinois,  on  July  27, 
1995. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  95-20265  Filed  8-15-95;  8:45  am] 
BILUNa  CODE  4»10-13-M 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AGL-q 

Modification  of  Class  E  Airspace; 
Devils  Lake,  NO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E5  airspace  near  Devils  Lake,  ND.  Based 
on  the  resiUts  of  an  airspace  review  the 
existing  geographic  size  of  the  E5 
airspace  area  was  found  to  be 
insufficient  to  accommodate  existing 
instrument  approach  procediu«s  to 
Devils  Lake  Mimicipal  Airport,  Devils 
Lake,  ND.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  Visual  Flight  Rule  (WR)  conditions. 
EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  9, 1995,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  E5  airspace  near  Devils  Lake, 
ND  (60  FR  30479). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  ftom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  E  airspace  designation  listed 
in  this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  E  airspace 
area  near  Devils  Lake,  ND.  Based  on  the 
residts  of  an  airspace  review  the 
geographic  size  of  the  E5  airspace  area 
was  found  to  be  insufficient  to 


accommodate  existing  instnunent 
approach  procedures  to  Devils  Lake 
Mimicipal  Airport,  Devils  Lake,  ND. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procediuvs  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  will  be  depicted  on 
aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  VFR 
conditions. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFRpart  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airapace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         *         «         * 

AGL  ND  E5  Devils  Lake,  ND  [Revised] 

Devils  Lake  Municipal  Airport,  ND 
(Lat.  48''06'51"  N,  long.  98''54'32".  W) 

Devils  Uke  VORTAC 
(Lat.  48''06'48"  N,  long.  98"54'29"  W) 


That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  an  8.7-mile 
radius  of  the  Devils  Lake  Municipal  Airport 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  a  22-mile 
radius  of  the  Devils  Lake  VORTAQ 
***** 

Issued  in  Des  Plaines,  Illinois,  on  July  27, 
1995. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  95-20266  Filed  8-15-95;  8:45  am) 

BIUMQ  CODE  4aiO-13-M 


DEPARTMENT  OF  TREASURY 
Customs  Service 
19  CFR  Part  19 

Duty-Free  Stores 

CFR  Correction 

hi  title  19  of  die  Code  of  Federal 
Regulations,  parts  1  to  140,  revised  as  of 
Jidy  1, 1995,  §  19.5  appearing  on  page 
235  should  be  removed  and  reserved. 

BILLMO  COOE  150S-01-O 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  422 
RiN  0960-nAD70 

Wage  Reports  and  Pension 
Information 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  We  are  updating  our  rules  on 
the  need  for  and  use  of  employer 
identification  niunbers  and  on 
processing  reports  of  wages  provided 
annually  by  employers  to  the  Social 
Security  Administration  (SSA).  In 
addition,  we  are  adding  to  our  rules  the 
procedtires  we  have  for  maintaining  and 
providing  information  we  receive  from 
employers  on  deferred  vested  pension 
benefits. 

EFFECTIVE  DATE:  These  rules  are  effective 
August  16, 1995. 
ADDRESSES:  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  imder  "Paperwork 
Reduction  Act"  should  submit  them  to 
the  Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  SSA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schanberger,  Legal  Assistant,  3^-1 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-8471. 
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SUPPLEMENTARY  INFORMATION: 

Employer  Identification  Numbers 

Pursuant  to  section  205(c)(2)(A)  of  the 
Social  Security  Act  (the  Act),  SSA 
maintains  a  record  of  the  wages  and 
self-employment  income  of  each 
individual.  The  record  includes 
earnings  covered  under  title  II  of  the 
Act,  earnings  covered  imder  title  XVm 
of  the  Act,  and  earnings  not  covered 
under  the  Act.  The  record  is  identified 
by  the  individual's  social  security 
number.  Wages  posted  to  an 
individual's  record  are  based  on  wage 
reports  submitted  to  SSA  and  the 
Internal  Revenue  Service  (IRS)  by 
employers.  IRS  regulations  at  26  CFR 
31.6011(a)-l  require  an  employer  to  file 
employment  tax  returns  with  ERS  each 
year  and  IRS  regulations  at  26  CFR 
31.6051-2  and  31.6091-l(d)  require  an 
employer  to  file  wage  reports  with  SSA 
each  year.  These  requirements  are  also 
explained  on  wage  reporting  forms  and 
in  related  instructions  issued  by  SSA 
and  IRS.  To  help  accoimt  for  these 
returns  and  reports,  IRS  assigns  an 
employer  identification  number  (EIN)  to 
every  employer.  However,  SSA  will 
assign  a  special  identification  number  to 
one  or  more  political  subdivisions  of  a 
State  which  submits  a  modification  to 
its  coverage  agreement  under  section 
218  of  the  Act.  These  numbers  are 
assigned  only  for  State  bookkeeping 
purposes  unless  coverage  is  extended  to 
periods  prior  to  1987.  Then,  the  special 
number  will  be  assigned  and  used  for 
reporting  the  pre-1987  wages  to  SSA. 
The  special  niunber  will  also  be 
assigned  to  an  interstate  instrumentality 
if  pre-1987  coverage  is  obtained. 

Annual  Wage  Reporting 

Section  232  cA  the  Act  was  added  by 
section  8  of  Public  Law  94-202.  Section 
8  is  cited  as  the  "Combined  Old-Age, 
Survivors,  and  Disability  Insurance- 
Income  Tax  Reporting  Amendments  of 
1975."  Section  232,  as  amended  by 
section  107  of  Public  Law  103-296, 
provides  authority  for  the  Secretary  of 
the  Treasury  to  make  available  to  the 
Commissioner  of  Social  Security  such 
documents  that  are  agreed  upon  as 
being  necessary  for  processing 
information  contained  in  returns 
required  by  the  Internal  Revenue  Code 
and  by  IRS  regulations.  Under  this 
authority  and  Public  Law  94—455  and 
95-216,  SSA  and  IRS  have  entered  into 
an  Agreement  governing  the  manner  in 
which  employer  wage  reports  will  be 
processed.  Included  in  this  process  are 
the  wage  reports  which  employers  are 
required  to  file  annually  with  SSA.  As 
required  by  IRS  regulations  at  26  CFR 
301.6011-2,  employers  who  file  250  or 


more  wage  reports  per  year  must  file 
them  on  magnetic  media,  unless  the 
requirement  is  waived  by  IRS.  These 
regulations  reflect  these  requirements 
for  filing  annual  wage  reports  with  SSA 
and  explain  how  SSA  will  process  the 
reports  and  reconcile  reporting  errors 
with  IRS,  employees,  and  employers. 

Incorrect  Wage  Reports 

We  are  also  consolidating  §§  422.115 
and  422.120  to  include  in  one  section 
(§422.120)  our  current  procedures  for' 
processing  wage  reports  submitted  to  us 
by  employers  that  do  not  include  a 
worker's  social  seciuity  niunber  or 
include  an  incorrect  name  or  niunber. 
The  existing  regulations  provide  that  we 
will  first  contact  the  employer  for  the 
missing  information  or  correction. 
However,  in  this  revised  regulation,  we 
state  our  current  procedure  which  is  to 
attempt  to  contact  the  employee  first. 
Additionally,  we  provide  that  we  may 
return  to  the  employer  a  wage  report 
submittal  if  90  percent  or  more  of  the 
wage  reports  in  that  submittal  are 
unidentified  or  incorrectly  identified. 
We  also  explain  in  revised  §  422.120 
that  we  will  inform  IRS  of  all  wage 
reports  filed  with  SSA  that  do  not 
include  the  required  social  security 
numbers.  IRS  may  then  assess  the 
employer  a  penalty  for  erroneous  report 
filing,  pursuant  to  the  authority 
provided  in  section  6721  of  the  Internal 
Revenue  Code. 

Pension  Plan  Information 

Under  section  6057  of  the  Internal 
Revenue  Code,  certain  private  pension 
plan  administrators  must  file  with  the 
iRS  annual  reports  that  identify 
individuals  who  separated  from  plan 
coverage  during  the  year  and  still  have 
a  right  to  future  retirement  benefits.  In 
addition,  this  provision  of  the  Internal 
Revenue  Code,  as  amended  by  section 
108(h)(5)  of  Public  Uw  103-296, 
provides  for  transmitting  copies  of  the 
annual  reports  to  the  Commissioner  of 
Social  Security.  Then  SSA  transcribes 
the  reports  onto  an  electronic  record  for 
the  purpose  of  maintaining  the  pension 
information  which  SSA  must  provide  to 
specified  individuals,  as  explained 
below. 

Section  1131  of  the  Act,  as  amended 
by  section  108(b)(ll)  of  Public  Law 
103-296,  requires  that  whenever  the 
Commissioner  of  Social  Security  is 
requested  to  do  so,  or  whenever  he  or 
she  makes  a  finding  of  fact  and  a 
decision  as  to  the  entitlement  of  an 
individual  to  social  security  or  medicare 
benefits  under  title  II  of  the  Act,  he  or 
she  must  transmit  to  the  individual  any 
information,  as  reported  by  the 
employer,  regarding  any  deferred  vested 


benefits  under  a  private  pension  plan.  In 
these  rules,  we  explain  how  we 
administer  this  provision. 

Final  Rules 

On  August  30, 1994,  we  published 
proposed  rules  in  the  Federal  Register 
at  59  FR  44674  with  a  60-day  comment 
period.  We  received  no  comments  on 
these  proposed  rules.  We  are,  therefore, 
publishing  the  proposed  rules 
essentially  unchanged  as  final  rules. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  procedures  stated  in  these 
rules  are  already  in  effect  without 
having  caused  a  significant  impact. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  final  rules  contain  reporting 
requirements  in  §§  422.114.te)and  (f) 
and  422.120(a).  We  would  normally 
seek  approval  of  these  requirements, 
under  the  Paperwork  Reduction  Act, 
from  OMB.  We  are  not  doing  so  in  this 
situation  because  we  already  have 
clearance  fi-om  OMB  to  collect  this 
information  using  forms  SSA-L93,  95 
and  97  (OMB  No.  0960-0432)  and  form 
SSA-2765  (OMB  No.  0960-0471). 

There  is  also  a  reporting  requirement 
in  §  422.122,  which  deals  vdth 
information  on  deferred  vested  pension 
benefits.  As  required  by  section  2(a)  of 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3504(h),  we  have  submitted  a 
copy  to  OMB  for  its  review  of  this 
information  collection  requirement. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  address 
shown  in  ADDRESSES. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response.  This 
includes  the  time  it  will  take  to 
understand  what  is  needed,  gather  the 
necessary,  facts,  and  provide  the 
information.  We  expect  that  annually 
there  will  be  2,280  requesters  of  pension 
plan  information.  Therefore,  the  aimual 
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reporting  burden  is  expected  to  be  1,140 
hours.  If  you  have  any  comments  or 
suggestions  on  this  estimate,  write  to  the 
Social  Security  Administration,  ATTN: 
Reports  Clearance  Officer,  l-A-21 
Operations  Building,  Baltimore,  MD 
21235,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (0960-NEW),  Washington,  DC 
20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.004  Social  Security- 
Survivors  Insurance.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
'  procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  422 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Organization  and  functions 
(Government  agencies),  Social  security. 

Dated:  July  27. 1995. 
Shirley  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
'  preamble,  we  are  amending  subpart  M 
of  part  404  and  subpart  B  of  part  422  of 
20  CFR  chapter  III  as  follows: 

PART  404-^EDERAL  OLD-AQE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

Sut)part  M— [Amended] 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  foUows: 

Authority:  Sees.  205,  210.  218,  and  1102  of 
tiie  Social  Security  Act;  42  U.S.C.  405,  410, 
418,  and  1302;  sec.  12110  of  Pub.  L.  99-272. 
100  Stat.  287;  sec.  9002  of  Pub.  L.  99-509. 
100  Stat.  1970. 

2.  Section  404.1220  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

1404.1220    Wentifleation  numbers. 

(a)  State  and  local  government.  When 
a  State  submits  a  modification  to  its 
agreement  under  section  218  of  the  Act, 
SSA  will  assign  a  special  identification 
number  to  each  political  subdivision 
included  in  that  modification.  SSA  will 
inform  the  State  of  the  special 
identification  number(s)  by  sending  a 
Form  SSA-214-CD,  "Notice  of 
Identifying  Number,"  to  the  State.  These 
numbers  are  assigned  only  for  State 
bookkeeping  purposes  unless  coverage 
is  extended  to  periods  prior  to  1987, 


Then,  the  special  number  will  be 
assigned  and  used  for  reporting  the  pre- 
1987  wages  to  SSA.  The  special  number 
will  also  be  assigned  to  an  interstate 
instrumentalify  if  pre-1987  coverage  is 
obtained  and  SSA  will  send  a  Form 
SSA-214-CD  to  the  interstate 
instnunentalify  to  notify  it  of  the 
number  assigned. 
***** 

(e)  Use.  For  wages  paid  prior  to  1987, 
the  employer  shall  show  the  appropriate- 
SSA-issued  identifying  number, 
including  any  coverage  group  or  payroll 
record  unit  number,  on  records,  reports, 
returns,  and  claims  to  report  wages, 
adjustments,  and  contributions. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B — [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  422  is  revised  to  read  as  follows: 

Authority:  Sees.  205,  232, 1102, 1131,  and 
1143  of  the  Social  Security  Act  (42  U.S.C. 
405,  432. 1302, 1320b-l,  and  1320b-13). 

2.  Section  422.112  is  revised  to  read 
as  follows: 

1422.112    Employer  identification 
numbers. 

(a)  General.  Most  employers  are 
required  by  section  6109  of  the  Internal 
Revenue  Code  and  by  Internal  Revenue 
Service  (IRS)  regulations  at  26  CFR 
31.6011(b)-l  to  obtain  an  employer 
identification  number  (EIN)  and  to 
include  it  on  wage  reports  filed  with 
SSA.  A  sole  proprietor  who  does  not 
pay  wages  to  one  or  more  employees  or 
who  is  not  required  to  file  any  pension 
or  excise  tax  return  is  not  subject  to  this 
requirement.  To  apply  for  an  EIN, 
employer^  file  Form  SS-4,  "Application 
for  Employer  Identification  Number," 
with  the  IRS.  For  the  convenience  of 
employers.  Form  SS-4  is  available  at  all 
SSA  and  IRS  offices.  Household 
employers,  agricultural  employers,  and 
domestic  corporations  which  elect 
social  security  coverage  for  employees 
of  foreign  subsidiaries  who  are  citizens 
or  residents  of  the  U.S.  may  be  assigned 
an  EIN  by  IRS  without  filing  an  SS-4. 

(b)  State  and  local  governments.  To 
facilitate  a  State's  bookkeeping,  SSA 
will  assign  a  special  identification 
number  to  each  political  subdivision 
included  in  a  modification  to  the  State's 
agreement  under  section  218  of  the  Act. 
lliese  numbers  are  not  used  for 
reporting  purposes  unless  coverage  is 
extended  to  periods  prior  to  1987.  Then, 
the  special  number  will  be  assigned  and 
used  for  reporting  the  pre-1987  wages  to 
SSA.  This  special  number  will  also  be 
assigned  to  an  interstate  instrumentality 


if  pre-1987  coverage  is  obtained.  SSA 
will  inform  the  appropriate  State  or 
interstate  instrumentafity  official  of  the 
assigned  number  by  sending  a  Form 
SSA-214-CD,  "Notice  of  Identifying 
Number." 

3.  A  new  §  422.114  is  added  to  read 
as  follows: 

§422.114    Annual  wage  reporting  process. 

(a)  General.  Under  the  authority  of 
section  232  of  the  Act,  SSA  and  IRS 
have  entered  into  an  agreement  that  sets 
forth  the  manner  by  which  SSA  and  IRS 
will  ensure  that  the  processing  of 
employee  wage  reports  is  efi'ective  and 
efficient.  Under  this  agreement. 
employers  are  instructed  by  IRS  to  file 
annual  wage  reports  with  SSA  on  paper 
Forms  W-2.  "Wage  and  Tax  Statement." 
and  Forms  W-3,  "Transmittal  of  Income 
and  Tax  Statements,"  or  equivalent  W- 
2  and  W-3  magnetic  media  reports. 
Special  versions  of  these  forms  for 
Puerto  Rico,  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  also  filed  with  SSA.  SSA 
processes  all  wage  reporting  forms  for 
updating  to  SSA's  earnings  records  and 
IRS  tax  records,  identifies  employer 
reporting  errors  and  untimely  filed 
forms  for  IRS  penalty  assessment  action, 
and  takes  action  to  correct  any  reporting 
errors  identified,  except  as  provided  in 
paragraph  (c)  of  this  section.  SSA  also 
processes  Forms  W-3c,  "Transmittal  of 
Corrected  Income  Tax  Statements,"  and 
W-2c,  "Statement  of  Corrected  Income 
and  Tax  Amounts"  (and  their  magnetic 
media  equivalents)  that  employers  are 
required  to  file  with  SSA  when  certain 
previous  reporting  errors  are  discovered. 

(b)  Magnetic  media  repcming 
requirements.  Under  IRS  regulations  at 
26  CFR  301.6011-2,  employers  who  file 
250  or  more  W-2  wage  reports  per  year 
must  file  them  on  magnetic  media  in 
accordance  with  requirements  provided 
in  SSA  publications,  unless  IRS  grants 
the  employer  a  waiver.  Basic  SSA 
requirements  are  set  out  in  SSA's 
Technical  Instruction  Bulletin  No.  4, 
"Magnetic  Media  Reporting."  Special 
filing  requirements  for  U.S.  territorial 
employers  are  set  out  in  SSA  Technical 
Instruction  Bulletins  No.  5  (Puerto 
Rico],  No.  6  (Virgin  Islands),  and  No.  7 
(Guam  and  American  Samoa).  At  the 
end  of  each  year,  SSA  mails  these 
technical  instructions  to  employers  (or 
third  parties  who  file  wage  reports  on 
their  behalf)  for  their  use  in  filing  wage 
reports  for  that  year. 

(c)  Processing  late  and  incorrect 
magnetic  media  wage  transmittals.  If  an 
employer's  transmittal  of  magnetic 
media  wage  reports  is  received  by  SSA 
after  the  filing  due  date,  SSA  will  notify 
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IRS  of  the  late  filing  so  that  IRS  can 
decide  whether  to  assess  penalties  for 
late  filing,  pursuant  to  section  6721  of 
the  Internal  Revenue  Code.  If  reports  do 
not  meet  SSA  processing  requirements 
(unprocessable  reports)  or  are  out  of 
balance  on  critical  money  amounts,  SSA 
will  retiun  them  to  the  employer  to 
correct  and  resubmit.  In  addition, 
beginning  with  wage  reports  filed  for  tax 
year  1993,  if  90  percent  or  more  of  an 
employer's  magnetic  media  wage 
reports  have  no  social  security  numbers 
or  incorrect  employee  names  or  social 
security  nimibers  so  that  SSA  is  unable 
to  credit  their  wages  to  its  records,  SSA 
will  not  attempt  to  correct  the  errors, 
but  will  instead  return  the  reports  to  the 
employer  to  correct  and  resubmit  (see 
also  §  422.120(b)).  An  employer  must 
correct  and  resubmit  incorrect  and 
improcessable  magnetic  media  wage 
reports  to  SSA  within  45  days  bom  the 
date  of  the  Letter  sent  with  the  retiimed 
report  Upon  request.  SSA  may  grant  the 
employer  a  15-day  extension  of  the  45- 
day  period.  If  an  employer  does  not 
submit  corrected  reports  to  SSA  within 
the  45-day  (or,  if  extended  by  SSA,  60- 
day)  period.  SSA  will  notify  IRS  of  the 
late  filing  so  that  IRS  can  decide 
wdiether  to  assess  a  penalty.  If  an 
employer  timely  resubmits  the  reports 
as  corrected  magnetic  media  reports,  but 
they  are  unprocessable  or  out  of  balance 
on  W-2  money  totals,  SSA  will  return 
the  resubmitted  reports  for  the  second 
and  last  time  for  the  employer  to  correct 
and  return  to  SSA.  SSA  will  enclose 
with  the  resubmitted  and  returned 
forms  a  letter  informing  the  employer 
that  he  or  she  must  correct  and  return 
the  reports  t^SSA  within  45  days  or  be 
subject  to  IRs  penalties  for  late  filing. 

(d)  Paper  form  reporting 
requirements.  The  format  and  wage 
reporting  instructions  for  paper  forms 
are  determined  jointly  by  IRS  and  SSA. 
Basic  instructions  on  how  to  complete 
the  forms  and  file  them  with  SSA  are 
provided  in  IRS  forms  materials 
available  to  the  public.  In  addition,  SSA 
provides  standards  for  employers  (or 
third  parties  who  file  wage  reports  for 
them)  to  follow  in  producing  completed 
reporting  forms  from  computer  software; 
these  standards  appear  in  SSA 
publication,  "Software  Specifications 
and  Edits  for  Annual  Wage  Reporting." 
Requests  for  this  publication  should  be 
sent  to:  Social  Security  Administration, 
Office  of  Financial  Policy  and 
Operations,  Attention:  AWR  Software 
Standards  Project,  P.O.  Box  17195, 
Baltimore,  MD  21235. 

(e)  Processing  late  and  incorrect  paper 
form  reports.  If  SSA  receives  paper  form 


wage  reports  after  the  due  date,  SSA 
wiU  notify  IRS  of  the  late  filing  so  that 
IRS  can  decide  whether  to  assess 
penalties  for  late  filing,  piusuant  to 
section  6721  of  the  Internal  Revenue 
Code.  SSA  wiU  ask  an  employer  to 
provide  replacement  forms  for  illegible, 
incomplete,  or  clearly  erroneous  paper 
reporting  forms,  or  will  ask  the 
employer  to  provide  information 
necessary  to  process  the  reports  without 
having  to  resubmit  corrected  forms.  (For 
wage  reports  where  earnings  are 
reported  without  a  social  security 
number  or  with  an  incorrect  name  or 
social  security  niunbeo-.  see  §  422.120.)  If 
an  employer  fails  to  provide  legible, 
complete,  and  correct  W-2  reports 
within  45  days,  SSA  may  identify  the 
employers  to  IRS  for  assessment  of 
employer  reporting  penalties. 

(f)  Reconciliation  of  wage  reporting 
errors.  After  SSA  processes  wage 
reports,  it  matches  them  with  ^e 
information  provided  by  employers  to 
the  IRS  on  Forms  941,  "Employer's 
Quarterly  Federal  Tax  RetunL^fig^hat 
tax  year.  Based  upon  this  mStdi,  if  tB&V^ 
total  social  security  or  medicare  wages 
reported  to  SSA  for  employees  is  less 
than  the  totals  reported  to  IRS,  SSA  will 
write  to  the  employer  and  request 
corrected  reports  or  an  explanation  fat 
the  discrepancy.  If  the  total  social 
seciuity  or  medicare  wages  reported  to 
SSA  for  employees  is  more  than  the 
totals  reported  to  IRS.  IRS  will  resolve 
the  difference  v^th  the  employer.  If  the 
employer  fails  to  provide  SSA  with 
corrected  reports  or  information  that 
shows  the  wage  reports  filed  with  SSA 
are  correct.  SSA  will  ask  IRS  to 
investigate  the  employer's  wage  and  tax 
reports  to  resolve  the  discrepancy  and  to 
assess  any  appropriate  reporting 
penalties. 

1422.115    [RMiwvwq 

4.  Section  422.115  is  removed. 

5.  Section  422.120  is  revised  to  read 
as  follows: 

S  422.120    Earnings  reported  without  a 
aodat  security  number  or  wWi  art  incorrect 
employee  name  or  social  security  number. 

(a)  Correcting  an  earnings  report.  If  an 
employer  reports  an  employee's  wages 
to  SSA  without  the  employee's  social 
security  number  or  with  a  different 
employee  name  or  social  security 
number  than  shown  in  SSA's  records  for 
him  or  her.  SSA  will  write  to  the 
employee  at  the  address  shown  on  the 
wage  report  and  request  the  missing  or 
corrected  information.  U  the  wage  report 
does  not  show  the  employee's  address 
or  shows  an  incomplete  address.  SSA 


will  write  to  the  employer  and  request 
the  missing  or  corrected  employee 
information.  SSA  notifies  IRS  of  all 
wage  reports  filed  without  employee 
social  seciuity  numbers  so  that  IRS  can 
decide  whether  to  assess  penalties  for 
erroneous  filing,  pursuant  to  section 
6721  of  the  Internal  Revenue  Code.  If  an 
individual  reports  self-employment 
income  to  IRS  without  a  social  security 
number  or  with  a  different  name  or 
social  sectuity  number  than  shown  in 
SSA's  records,  SSA  will  write  to  the 
individual  and  request  the  missing  or 
corrected  information.  If  the  employer, 
employee,  or  self-employed  individual 
does  not  provide  the  missing  or 
corrected  report  information  in  response 
to  SSA's  request,  the  wages  or  self- 
employment  income  cannot  be 
identified  and  credited  to  the  proper 
individual's  earnings  records.  In  such 
cases,  the  information  is  maintained  in 
a  "Suspense  File"  of  uncredited 
earnings.  Subsequently,  if  identifying 
information  is  provided  to  SSA  for  an 
individual  whose  report  is  recorded  in 
the  Suspense  File,  the  wages  or  self- 
^employment  income  then  may  be 
credited  to  his  or  her  earnings  record, 
(b)  Returning  incorrect  reports.  SSA 
may  return  to  the  filer,  improcessed,  an 
employer's  annual  wage  report 
submittal  if  90  percent  or  more  of  the 
wage  reports  in  that  submittal  are 
unidentified  or  incorrectly  identified.  In 
such  instances,  SSA  vvn.ll  advise  the  filer 
to  return  corrected  wage  reports  within 
45  days  to  avoid  any  possible  IRS 
penalty  assessment  for  failing  to  file 
correct  reports  timely  with  SSA.  (See 
also  §  422.114(c).)  Upon  request,  SSA 
may  grant  the  employer  a  15-day 
extension  of  the  45-day  period. 

5.  A  new  §  422.122  is  added  to  read 
as  follows: 

S422.122    Information  on  deterred  vested 
pension  benellti. 

(a)  Claimants  for  benefits.  Each 
month,  SSA  checks  the  name  and  social 
security  number  of  each  new  claimant 
for  social  seciuity  benefits  or  for 
hospital  insurance  coverage  to  see 
whether  the  claimant  is  listed  in  SSA's 
electronic  pension  benefit  record.  This 
record  contains  information  received 
from  IRS  on  individuals  for  whom 
private  pension  plan  administrators 
have  reported  to  IRS,  as  required  by 
section  6057  of  the  Internal  Revenue 
Code,  as  possibly  having  a  right  to 
future  retirement  benefits  imder  the 
plan.  SSA  sends  a  notice  to  each  new 
claimant  for  whom  it  has  pension 
benefit  information,  as  required  by 
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section  1131  of  the  Act.  If  the  claimant 
filed  for  the  lump-siun  death  payment 
on  the  social  security  accoimt  of  a 
relative,  SSA  sends  the  claimant  the 
pension  information  on  the  deceased 
individual.  In  either  case,  SSA  sends  the 
notice  after  it  has  made  a  decision  on 
the  claim  for  be^jefits.  The  notice  shows 
the  type,  payment  frequency,  and 
amount  of  pension  benefit,  as  well  as 
the  name  and  address  of  the  plan 
administrator  as  reported  to  the  IRS. 
This  information  can  then  be  used  by 
the  claimant  to  claim  any  pension 
benefits  still  due  from  the  pension  plan. 

(b)  Requesting  deferred  vested 
pension  benefit  information  from  SSA 
files.  Section  1131  of  the  Act  also 
requires  SSA  to  provide  available 
jpension  benefit  information  on  request. 
JSSA  will  provide  this  [>ension  benefit 
information  only  to  the  individual  who 
has  the  pension  coverage  (or  a  legal 
guardian  or  parent,  in  the  case  of  a 
minor,  on  the  individual's  behalf). 
However,  if  the  individual  is  deceased, 
the  information  may  be  provided  to 
someone  who  would  be  eligible  for  any 
underpayment  of  benefits  that  might  be 
due  the  individual  under  section  204(d) 
of  the  Act.  All  requests  for  such 
information  must  be  in  writing  and 
should  contain  the  foUovnng 
information:  the  individual's  name, 
social  security  niunber,  date  of  birth, 
and  any  information  the  requestor  may 
have  concerning  the  name  of  the 
pension  plan  involved  and  the  month 
and  year  coverage  under  the  plan  ended; 
the  name  and  address  of  the  person  to 
whom  the  information  is  to  be  sent;  and 
the  requester's  signature  imder  the 
following  statement:  "I  am  the 
individual  to  whom  the  information 
applies  (or  "I  am  related  to  the 

individual  as  his  or  her "). 

I  know  that  if  I  make  any  representation 
which  I  know  is  false  to  obtain 
tuformation  from  Social  Security 
records,  I  could  be  punished  by  a  fine 
or  imprisonment  or  both."  Sudi 
requests  should  be  sent  to:  Social 
Security  Administration,  Office  of 
Central  Records  Operations,  P.O.  Box 
17055,  Baltimore,  Maryland  21235. 

[PR  Doc  95-19501  Filed  8-15-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[DoclcetNo.77N-334S] 

RiN090S-AA06 

Topical  Drug  Products  for  Over-the- 
Countsr  Human  Use;  Products  for  the 
Prevention  of  Swimmer's  Ear  and  for 
ttM  Drying  of  Wata^Clogged  Ears; 
Partial  Stay  of  nnal  Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  partial  stay  of 

regulation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  staying  part  of 
a  final  rule  that  established  that  any 
over-the-coimter  (OTC)  topical  otic  drug 
products  for  the  prevention  of 
swimmer's  ear  or  for  the  drying  of 
water-clogged  ears  is  not  generally 
recognized  as  safe  and  effective  and  is 
misbranded.  This  action,  which  is  being 
taken  in  response  to  new  clinical  data 
and  a  petition  for  stay  of  action,  applies 
only  to  topical  otic  drug  products  for  the 
drying  of  water-clogged  ears.  This  action 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conduciod  by  FDA. 
EFFECTIVE  DATE:  June  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  August  8, 
1986  (51  FR  28656),  the  agency 
published  a  final  rule  establishing 
conditions  under  which  OTC  topical 
otic  drug  products  are  generally 
recognized  as  safe  and  effective.  Tliat 
final  rule  applied  only  to  earwax 
removal  aids.  Products  for  the 
prevention  of  swimmer's  ear  and  for  the 
drying  of  water-clogged  ears  were  not 
considered  by  the  agency  at  that  time. 

In  the  Federal  Register  of  February 
15, 1995  (60  FR  8916),  the  agency 
declared  that  OTC  drug  products 
containing  active  ingredients  for  the 
prevention  of  swimmer's  ear  or  for  the 
drying  of  water-clogged  ears  were  new 
drugs  under  section  201(p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)).  To  be 
marketed,  such  products  would  require 
an  application  or  abbreviated 
application  approved  under  section  505 


of  the  act  (21  U.S.C.  355)  and  21  CFR 
part  314.  In  the  absence  of  an  approved 
application,  products  for  this  use  also 
would  be  misbranded  imder  section  502 
of  die  act  (21  U.S.C.  352).  The  agency 
also  stated  that,  in  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  §  10.30  (21  CFR  10.30) 
in  Ueu  of  an  appUcation. 

Subsequentiy,  Buc  Levitt  &  Beardsley, 
on  behalf  of  Del  Pharmaceuticals,  Inc., 
filed  a  citizen  petition  (Ref.  1)  to:  (1) 
Permit  the  marketing  of  95  percent 
isopropyl  alcohol  in  5  percent 
anhydrous  glycerin  for  the  drying  of 
water-clogged  ears,  and  (2)  remove 
glycerin,  anhydrous  glycerin,  and 
isopropyl  alcohol  from  the  list  of  active 
ingredients  in  §  310.545(a)(15)(ii)  (21 
CFR  310.545(a)(15)(ii)).  This  petition 
included  the  results  of  a  double- 
blinded,  3-ann  parallel  study  to  evaluate 
the  efficacy  and  tolerability  of  isopropyl 
alcohol  in  drying  water-clogged  ears  in 
90  adult  volimteers.  Buc  Levitt  & 
Beardsley,  on  behalf  of  Del 
Pharmaceuticals,  Inc.,  also  filed  a 
petition  (Ref.  2),  pursuant  to  21  CFR 
10.35,  requesting  a  stay  of  the  August 
15, 1995,  effective  date  of  the  final  rule 
to  allow  time  for  the  agency  to  review 
the  results  of  the  new  study. 

The  agency  reviewed  the  results  of 
this  study  and  determined  that  95 
percent  isopropyl  alcohol  in  a  5  percent 
anhydrous  glycerin  base  is  safe  and 
effective  for  OTC  use  for  drying  water- 
clogged  ears.  The  agency's  detailed 
comments  and  evaluations  of  this  study 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  3). 

On  Jime  22, 1995,  FDA  agreed  to  stay 
the  effective  date  of  the  final  rule  for 
OTC  swimmer's  ear  and  the  drying  of 
vrater-clogged  ear  drug  products  (Ref.  4). 
The  agency  intends  to  propose  to  amend 
the  final  monograph  for  OTC  topical 
otic  drug  products  to  include  conditions 
under  which  drug  products  for  the 
drying  of  water-clogged  ears  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded. 

The  agency  has  determined  that  the 
stay  of  action  appUes  only  to  topical  otic 
drug  products  for  the  drying  of  water- 
clogged  ears.  The  new  study  did  not 
involve  the  prevention  of  swimmer's 
ear.  Therefore,  the  August  15, 1995, 
effective  date  for  §  310.545(a)(15)(ii) 
remains  in  effect  for  topical  otic  drug 
products  for  the  prevention  of 
swimmer's  ear.  "The  August  15, 1995, 
effective  date  is  stayed  only  for  topical 
otic  drug  products  for  the  drying  of 
water-clogged  ears. 
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n.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  nn.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857,  and 
may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

(1)  Citizen's  Petition.  Buc  Levitt  & 
Beardsley,  filed  on  behalf  of  Del 
Phannaceuticals,  Inc..  coded  C3>1,  Docket  No. 
77N-334S,  Dockets  Management  Branch. 

(2)  Citizen's  Petition  to  Stay  Action,  Buc 
Levitt  &  Beardsley,  filed  on  behalf  of  Del 
Pharmaceuticals,  Inc.,  coded  PSA  1,  Docket 
No.  77N-334S,  Dockets  Management  Branch. 

(3)  Letter  from  W.  E.  Gilbertson,  FDA,  to 
Buc  Levitt  &  Beardsley,  attorneys  for  Del 
Pharmaceuticals,  Inc.,  coded  LET  12,  Docket 
No.  77N-334S,  Dockets  Management  Branch. 

(4)  Letter  from  W.  E.  Gilbertson,  FDA  to 
Buc  Levitt  &  Beardsley,  attorneys  for  Del 
Pharmaceuticals,  Inc.,  coded  LET  13,  Docket 
No.  77N-334S,  Dockets  Management  Branch. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
I>ug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority.  Sees.  201,  301,  501,  502, 503, 
505,  506,  507,  512-16,  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  355,  356,  357,  360b-360f.  360),  361(a), 
371,  374,  375,  379e;  sees.  215,  301,  302(a) 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C  216.  241.  242(a),  262,  263h- 
263n). 

f  3ia545    [Partiai  stay] 

2.  Section  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)for 
certain  uses  is  stayed  in  paragraph 
(a)(15)(ii)  only  for  topical  otic  dnig 
products  for  the  drying  of  water-clogged 
ears. 

Dated:  August  7, 1995. 
WilUam  K.  HufaiMrd, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-20315  Filed  8-15-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1309  and  1310 

[DEAN0.112C] 

Implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of 
1993  (PL  103-200);  Correction 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Correction  to  final  regidations. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulations 
which  were  published  on  Thursday, 
June  22. 1995  (60  FR  32447).  The 
regulations  related  to  the  registration, 
recordkeeping  and  reporting 
requirements  for  manufiactiuers. 
distributors,  importers  and  exporters  of 
listed  chemicals. 

EFFECTIVE  DATE:  August  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Division 
Control.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  that  are  the  subject  of  these 
corrections  implement  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(PL  103-200)  (DCDCA).  The  regulations 
amend  Title  21,  Code  of  Federal 
Regulations,  to  add  a  new  Part  1309  and 
revise  certain  sections  in  Parts  1310, 
1313  and  1316.  As  published,  the  final 
regulations  contain  errors  that  could 
cause  confusion  in  the  regidated 
industry. 

Accordingly,  the  publication  on  Jime 
22. 199S  of  the  final  regulations  to 
implement  the  DCDCA,  which  were  the 
subject  of  Federal  Register  Document 
95-14978,  is  corrected  as  follows: 

§1309.02    [Corrw:tMl] 

1.  On  page  32455.  in  the  first  colimm, 
in  section  1309.02,  paragraphs  (f) 
through  (h)  are  redesignated  as 
paragraphs  (e)  through  (g). 

$l3ia04    [CorractadI 

2.  On  page  32461,  in  the  first  coliunn 
at  the  top,  in  section  1310.04, 
paragraphs  (f)(l)(xxii)  and  (f)(l)(xxiii) 
are  redesignated  as  paragraphs  (f)(l)(xxi) 
and  (f)(lMxxii). 

Dated:  July  28, 1995. 

Stephen  H.  Greene, 

Deputy  Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc.  95-20108  Filed  8-15-95;  8:45  am] 
BttJJNQ  CODE  441»-0»-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  1710 
[Docket  No.  FR-3925-N-01] 

Interstate  Land  Sales  Registration 
Program— Notice  of  Order  of 
Withdrawal  of  State  Certification  for 
State  of  Georgia 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Order  of  Withdrawal 
of  State  Certification  for  Georgia. 

SUMMARY:  A  special  feature  of  the 
Interstate  Land  Sales  Full  Disclosure 
Act,  permits  subdivisions  to  be 
registered  under  the  Act  through  a  State 
Certification  Program.  Due  to  changes  in 
Georgia  law,  the  State  of  Georgia,  which 
had  been  one  of  five  certified  States,  has 
withdrawn  fit)m  the  certification 
program,  effective  July  1. 1995. 
DATES:  In  accordance  with  HUD 
regulations,  HUD's  acceptance  of  all 
Georgia  Certified  Registrations  expires 
90  days  after  the  date  of  publication  in 
the  Federal  Register.  Unless  a  registrant 
submits  a  modified  registration  in 
accordance  with  this  Notice  or  requests 
a  voluntary  suspension  of  its 
registration,  its  registration  will  be 
terminated  at  the  end  of  the  90-day 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiuice  D.  GuUedge,  Acting  Director, 
Interstate  Land  Sales  Registration 
Division.  Office  of  Housing,  Room  9160, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-0502.  ext.  2073  or  (202)  708-4594 
(TDD). 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  may  certify  a  State  disclosure 
equivalency  pursuant  to  subpart  C  of  24 
CFR  part  1710.  Five  States,  Arizona, 
California,  Florida,  Georgia  and 
Miimesota.  have  been  participating  in 
HUD's  certification  program.  Georgia  is 
the  first  state  to  withdraw  from  this 
certification  program.  The  benefit  of 
certification  is  that  a  developer 
operating  in  compliance  with  a  certified 
state's  law  does  not  have  to  file  a 
comprehensive,  duplicate  registration 
with  HUD.  Thus,  once  the  Secretary  has 
certified  a  State's  land  sales  program, 
the  developer  of  a  subdivision  located 
in  that  state  may  satisfy  the  Federal 
registration  requirements  of  the 
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Interstate  Land  Sales  Full  Disclosure 
Act,  15  U.S.C.  1701  et  seq.,  by  filing 
with  HUD  a  certified  copy  of  the  state's 
disclosure  report. 

Under  24  CFR  1710.508(a),  HUD's 
acceptance  of  Georgia's  Certified 
Registration  will  expire  90  days  after  the 
date  of  this  notice,  unless  a  Georgia 
registrant  files  a  registration  request 
with  HUD  by  that  date.  Under  the  Act, 
unless  subdivision  sales  are  exempt  by 
statute  or  regulation,  the  subdivision 
must  be  effectively  registered  with  HUD 
before  the  developer  may  offer  to  sell  or 
lease  any  lots. 

HUD  will  try  to  minimize  the  burden 
on  Georgia  developers  by  accepting 
much  of  the  formw,  Georgia  State 
registration.  A  Georgia  registrant 
previously  registered  imder  the  State 
Certification  Program  that  wants  to 
maintain  its  Federal  registration,  must 
submit,  within  90  days  after  this  Notice, 
a  modified  Statement  of  Record  that 
includes  (1)  a  ciurent  Property  Report 
and  (2)  an  Affirmation  ptusuant  to  the 
instructions  found  at  24  CFR 
§  17120.219.  There  vnll  be  no  fees 
required  for  these  changes.  The  Property 
Report  must  be  modified  to  include  the 
following  changes: 

1.  A  revised  cover  page  pursuant  to 
the  instructions  found  at  24  CFR 
1710.105; 

2.  A  revised  Agent,  Certification  and 
Cancellation  page  pursuant  to 
instructions  found  at  24  CFR  1710.118; 

3.  Deletion  of  the  Supplemental 
Receipt  for  Georgia  purchasers;  and, 

4.  Deletion  of  any  other  information 
that  is  no  longer  applicable  due  to 
changes  in  Georgia  law. 

Once  these  above  mentioned 
materials  are  accepted  by  the 
Department,  a  new  effective  date  will  be 
issued  for  the  registration.  Developers 
are  reminded  that  within  30  days  of 
each  anniversary  date  of  the  new 
effective  date,  the  registrant  must 
submit  to  the  Department  an  Annual 
Report  of  Activity  accompanied  by  the 
prescribed  fee  (see  24  CFR  1710.310). 
Within  120  days  after  the  close  of  the 
developer's  fiscal  year,  the  developer 
shall  submit  financial  statements 
meeting  the  standards  of  24  CFR 
1710.212(c)  to  the  Department. 

In  addition,  any  additional  changes  in 
material  fact  must  be  made  in 
conformance  with  the  Interstate  Land 
Sales  Full  Disclosure  Act  and  its 
Implementing  Regulations.  For  purposes 
of  diese  filings,  Georgia  developers  need 
only  update  the  particular  sections  of 
the  Property  Report  and  supply  any 
required  supporting  documentation. 

Charles  Clark,  Georgia  Real  Estate 
Commissioner,  sent  a  letter,  dated  May 
8, 1995,  to  all  interested  parties. 


notifying  them  of  changes  in  Georgia's 
regulation  of  land  sales  development, 
effective  July  1, 1995,  pursuant  to 
Georgia  House  Bills  621  and  622.  This 
Notice  of  Order  of  Withdrawal  of  State 
Certification  for  the  State  of  Georgia  will 
be  sent  to  the  same  parties. 

The  above  constitutes  the  Order  of 
Withdrawal  referred  to  in  24  CFR 
1710.508(a)  with  respect  to  the  State  of 
Georgia's  certification  tmder  the 
Interstate  Land  Sales  Full  Disclosure 
Act. 

Authority:  15  U.S.C.  1708. 

Dated:  August  7, 1995. 

Nicolas  P.  RstBinas. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  95-20091  Filed  8<-15-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart948 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  an 
amendment  to  the  West  Virginia 
permanent  regulatory  program  luider 
the  Sm-face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  concerns  West  Virginia's 
regulations  for  the  design  and 
construction  of  durable  rock  fills.  The 
amendment  will  revise  the  West 
Virginia  program  to  be  consistent  with 
SMQIA  and  the  Federal  regulations. 
effective  date:  August  16, 1995. 
FOR  further  information  CONTACT:  Mr. 
James  C.  Blankenship  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Mining  Reclamation  and  Enforcement, 
1027  Virginia  Street  East,  Charleston, 
West  Virginia  25301,  Telephone:  (304) 
347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

n.  Submission  of  the  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Deteraiinations 

I.  Background  on  the  West  Virginia 
Program 

SMCRA  was  passed  in  1977  to 
address  environmental  and  safety 
problems  associated  with  coal  mining. 


Under  SMCRA,  OSM  works  with  States 
to  ensvue  that  coal  mines  are  operated 
in  a  manner  that  protects  citizens  and 
the  environment  during  mining,  that  the 
land  is  restored  to  beneficial  use 
following  mining,  and  that  the  effects  of 
past  mining  at  abandoned  coal  mines 
are  mitigated. 

Many  coal-producing  States, 
including  West  Virginia,  have  sought 
and  obtained  approval  from  the 
Secretary  of  the  Interior  to  carry  out 
SMCRA's  requirements  within  their 
borders.  In  becoming  the  primary 
enforcers  of  SMCRA,  these  "primacy" 
States  accept  a  shared  responsibility 
with  OSM  to  achieve  the  goals  of  the 
Act.  Such  States  join  with  OSM  in  a 
shared  commitment  to  the  protection  of 
citizens — our  primary  customers — from 
abusive  mining  practices,  to  be 
responsive  to  their  concerns,  and  to 
allow  them  full  access  to  information 
needed  to  evaluate  the  effects  of  mining 
on  their  health,  safety,  general  welfare, 
and  property.  This  commitment  also 
recognizes  the  need  for  clear,  fair,  and 
consistenUy  applied  policies  that  are 
not  vumecessarily  burdensome  to  the 
coal  industry — producers  of  an 
important  source  of  our  Nation's  energy. 

Under  SMCRA,  OSM  sets  minimum 
regulatory  and  reclamation  standards. 
Each  primacy  State  ensures  that  coal 
mines  are  operated  and  reclaimed  in 
accordance  with  the  standards  in  its 
approved  State  program.  The  States 
serve  as  the  front-line  authorities  for 
implementation  and  enforcement  of 
SMCRA,  while  OSM  maintains  a  State 
performance  evaluation  role  and 
provides  funding  and  technical 
assistance  to  States  to  carry  out  their 
approved  programs.  OSM  also  is 
responsible  for  taking  direct 
enforcement  action  in  a  primacy  State, 
if  needed,  to  protect  the  public  in  cases 
of  imminent  harm  or,  foUouring 
appropriate  notice  to  the  State,  when  a 
State  acts  in  an  arbitrary  and  capricious 
manner  in  not  taking  needed 
enforcement  actions  required  under  its 
approved  regulatory  program, 
/^feirrentiy  there  are  24  primacy  states 
that  administer  and  enforce  regulatory 
programs  under  SMCRA.  These  states 
may  amend  their  programs,  with  OSM 
approval,  at  any  time  so  long  as  they 
remain  no  less  effective  than  Federal 
regulatory  requirements.  In  addition, 
whenever  SMCRA  or  implementing 
Federal  regulations  are  revised,  OSM  is 
required  to  notify  the  States  of  the 
changes  so  that  they  can  revise  their 
programs  accordingly  to  remain  no  less 
effective  than  the  Federal  requirements. 

A  major  goal  of  SMCRA  is  to  ensure 
adequate  reclamation  of  all  areas 
disturbed  by  surface  coal  mining. 
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During  reclamation,  the  removal  of  coal 
is  followed  by  backfilling  the  mine  pit 
with  spoil  to  return  the  land  to  its 
approximate  original  contour.  There  is 
usually  more  spoil  than  is  needed  for 
backfilling  because  solid  rock  that  was 
removed  when  the  mine  pit  was 
excavated  mcreases  in  voliune.  This 
excess  rock  is  typically  disposed  of  as 
fills  in  valleys  adjacent  to  the  mine  pit. 
A  "diu^ble  rock  fill"  is  an  excess  spoil 
SU  composed  of  at  least  80  percent  by 
volume  of  sandstone,  limestone,  or 
other  rocks  that  do  not  slake  in  water. 
It  is  usually  constructed  in  a  single  lift 
or  layer  and  has  an  imderdrain  system 
that  is  created  by  the  natural  segregation 
of  rock  and  soil  as  it  is  dumped  and 
rolls  downslope. 

Backgroimd  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  January  21 , 
1981,  Federal  Register  (46  FR  5915). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
948.10,  948.12,  948.13,  94&.15,  and 
948.16. 

n.  Sobmiirion  of  die  Amendment 

In  a  series  of  three  letters  dated  Jime 
28, 1993,  and  July  30, 1993 
(Administrative  Record  Nos.  WV-888, 
WV-889  and  WV-893).  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP)  submitted  an 
amendment  to  its  approved  permanent 
regulatory  program  that  included 
numerous  revisions  to  the  West  Virginia 
Surface  Coal  Mining  and  Reclamation 
Act  (referred  to  herein  as  "the  Act", 
WVSCMRA  §  22A-3-1  et  seq.)  and  the 
West  Virginia  Surface  Mining 
Reclamation  Regulations  (CSR  §  38-2-1 
et  seq.).  OSM  grouped  the  proposed 
revisions  that  concern  durable  rock  fills 
into  one  amendment  which  is  the 
subject  of  this  notice.  The  main 
provisions  of  the  amendment  will: 

•  Require  that  certification  forms  for 
durable  rock  fills  be  accompanied  by 
statements  attesting  to  the  percentage  of 
non-diurable  material,  foimdation 
preparation,  prohibited  materials  and 
sediment  control  meastires. 

•  Estabhsh  criteria  for  testing  spoil 
material  to  determine  if  it  qualifies  as 
durable  rock. 

•  Require  siuface  water  runoff  from 
areas  above  and  adjacent  to  the  fill  to  be 
diverted  into  channels  designed  and 
constructed  to  ensiu^  stability  of  the  fill, 
control  erosion,  and  minimize  water 
infiltration. 

•  Require  additional  sediment  control 
measures  if  construction  and  operation 
of  the  fin  results  in  significant  non- 


compliance with  effluent  limits  or  water 
quaUty  standards. 

e  Prohibit  certain  materials  from 
being  placed  in  durable  rock  fills. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  12, 
1993.  Federal  Register  (58  FR  42903) 
and  invited  pubUc  comment  on  its 
adequacy.  Following  this  initial 
comment  period,  WVDEP  revised  the 
amendment  on  September  1, 1994,  and 
May  16, 1995  (Administrative  Record 
Nos.  WV-937,  and  WV-979B).  OSM 
reopened  the  comment  period  on 
August  31, 1994  (59  FR  44593), 
September  29, 1994  (59  FR  49619),  and 
July  5, 1995  (60  FR  34934),  and  held  a 
public  hearing  in  Charleston,  West 
Virginia  on  September  7, 1993,  and  a 
public  meeting  on  October  27, 1994. 

in.  Director's  Findings 

A.  CSR  §  3a-2-14.14(b)(4)    Certification 
of  Durable  Rock  Fills 

West  Virginia  proposes  to  add  a 
provision  requiring  that  certification 
forms,  submitted  to  WVDEP  by 
registered  professional  engineers 
overseeing  the  construction  of  durable 
rock  fills,  be  accompanied  by:  (1)  a 
statement  attesting  that  the  fill  contains 
no  more  than  20  percent  non-durable 
material,  (2)  a  statement  attesting  that 
th^  foundaticm  is  proceeding  in 
accordance  with  the  design  plans,  (3)  a 
statement  that  the  prohibited  materials 
are  not  being  placed,  deposited,  or 
disposed  of  into  the  fill  areas,  and  (4)  a 
statem«it  that  sediment  control 
measures  are  constructed  and  being 
maintained  in  accordance  with  the 
approved  design  plans  and  the  terms 
and  conditions  of  the  permit. 

Under  30  CFR  816/817.73(c),  the 
Federal  rules  require  a  qualified 
registered  engineer  to  certify  that  the 
design  of  a  diu^ble  rock  fill  will  ensure 
the  stability  of  the  fill  and  meet  all  other 
applicable  requirements.  Furthermore, 
30  CFR  816/817. 71(h)  requires 
inspections  at  least  quarterly  throughout 
construction  and  duiring  critical 
construction  periods.  Following  each 
inspection,  the  qualified  registered 
professional  engineer  must  submit 
certified  reports  to  the  regulatory 
authority  attesting  that  the  fill  has  been 
constructed  and  maintained  in 
accordance  with  the  approved  plan  and 
program  reqtiirements.  The  report  must 
include  appearances  of  instabiUty, 
structural  weakness,  and  other 
hazardous  conditions.  West  Virginia's 
program  already  contains  these 
requirements.  Other  than  described 
above,  the  Federal  rules  do  not  specify 
that  the  certified  report  include  specific 
statements  by  the  engineer.  Since  West 


Virginia  proposes  to  require  a  more 
detailed  certification,  the  Director  finds 
that  subsection  14.14(b)(4)  is  consistent 
with  the  Federal  rules  and  is  hereby 
approved. 

B.  CSR  §  38-2-14.14(g)(l)(B)    Testing  of 
Fill  Materials 

State  and  Federal  regulations  for 
durable  rock  fills  require  that  no  more 
than  20  percent  of  the  volume  of  the  fill 
may  be  spoil  material  that  is  not  durable 
rock  as  determined  by  tests  performed 
by  a  registered  engineer  and  approved 
by  the  regulatory  authority.  Durable 
rock  is  material  that  will  not  slake  in 
water  and  will  not  degrade  to  soil 
material.  West  Virginia  proposes  to  add 
a  provision  at  subsection  14.14(g)(1)(B) 
that  defines  soil  material,  as  used  in  the 
definition  of  diurable  rock,  as  material  of 
which  at  least  50  percent  is  finer  than 
0.074  millimeters,  which  exhibits 
plasticity,  and  which  meets  the  criteria 
for  group  symbol  ML,  CL,  OL,  MH,  CH, 
or  OH,  as  determined  by  the  Unified 
Soil  Classification  System  (ASTM  D- 
2487).  In  support  of  this  amendment, 
the  WVDEP  submitted  to  OSM  a  durable , 
rock  testing,  protocol  which  the  State 
would  implement  in  applying  its 
proposed  regulations  (Administrative 
Record  No.  WV-932).  Under  the 
protocol,  rock  is  fijst  checked  for 
durability  by  use  of  standard  slake 
durability  tests.  If  a  rock  slakes  in  water, 
it  is  defined  as  non-duj^ble,  regardless 
of  whether  or  not  it  degicdas  to  soil 
material.  A  rock  which  passes  the  slake 
durability  test  may  be  further  tested 
under  subsection  14.14(g)(1)(B),  on  a 
case-by-case  basis,  to  determine  whether 
it  would  potentially  degrade  to  soil 
particles  exhibiting  plasticity  and 
particle  size  below  the  specified  limit. 

The  Federal  rules  do  not  define  soil 
material  in  the  context  of  durable  rock 
fills  or  provide  a  testing  protocol  to 
determine  if  rock  degrades  to  soil 
material.  Since  West  Virginia's  protocol 
adds  a  screening  test  for  diu-able  rock 
not  specifically  required  under  the 
Federal  regulations,  the  Director  finds 
that  the  proposed  rule  when  applied  in 
conjvmction  with  the  State's  protocol  is 
no  less  effective  than  30  CFR  816/ 
817.73(b)  and  is  therefore  approved. 

C.  CSR  §  38-2-1 4. 1 4(g)(8)    Drainage 
Control 

WVDEP  is  proposing  to  revise 
subsection  14.14(g)(8)  to  read  as  follows: 

Surface  water  runoff  from  areas  above  and 
adjacent  to  the  fill  shall  be  diverted  into 
properly  designed  and  constructed  stabilized 
diversion  channels  which  have  been 
designed,  using  best  current  technology,  to 
safely  pass  the  peak  runoff  from  a  100-year, 
24-hour  precipitation  event.  The  channel 
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shall  be  designed  and  constructed  to  ensure 
stability  of  the  fill,  control  erosion,  and 
minimize  water  infiltration  into  the  fill. 

The  Federal  rules  at  30  CFR  816/> 
817.73(f)  prohibit  surface  water  nmoff 
from  areas  adjacent  to  and  above  the  fill 
to  flow  onto  the  fill  and  require  water 
to  be  diverted  into  stabilized  diversion 
channels  designed  to  safely  pass  the 
runoff  from  a  100-year,  6-hour 
precipitation  event.  The  Federal  rule  is 
more  restrictive  than  the  proposed  rule 
with  regard  to  the  location  of  surface 
drainage  diversion  chaimels  relative  to 
the  body  of  the  fill.  Under  30  CFR  816/ 
817.73(f),  drainage  diversion  chaimeb 
must  divert  siuface  nmoff  from  areas 
adjacent  to  and  above  the  fill  away  from 
the  fill.  Such  channels  must  be  located 
either  completely  off  of  the  fill  or  at  the 
interface  of  the  natiual  slope  and  the 
'  fill.  West  Virginia's  proposed 
amendment  would  allow  drainage 
diversion  chaimels  to  be  located 
anywhere,  including  on  the  fill  itself, 
provided  that  the  chaimels  are  designed 
and  constructed  to  ensiue  the  stability 
of  the  fill,  control  erosion,  and  minimize 
Water  infiltration  into  the  fill. 

The  Federal  requirement  to  divert 
runoff  water  away  from  durable  rock 
fills  was  adopted  on  March  13, 1979,  as 
permanent  program  rtile  30  CFR 
816.74(d).  While  there  were  no  specific 
comments  pertaining  to  diversions  of 
water  away  from  diu^ble  rock  fills, 
commenters  stated,  with  regard  to  head- 
of-hollow  fills,  that  stabiUzed  diversion 
channels  "off  of  the  fill"  created  an 
unnecessary  disturbance  and  that 
channels  on  the  fill  could  protect  that 
portion  of  the  fill  fit)m  erosion.  In  the 
preamble,  OSM  justified  the 
requirement  by  stating  that  "Diversion 
of  water  away  from  the  fill  siuf^ace  is 
considered  sotmd  engineering  practice" 
and  cited  several  engineering  references. 
OSM  concluded  that,  while  more  area 
will  be  disttuhed  where  diversions  are 
placed  off  of  the  fill  area,  "less 
environmental  harm  will  result  from 
retaining  the  requirement  to  build 
diveraions  off  the  fill  structures."  (44  FR 
15206). 

The  intent  of  the  Federal  rule 
prohibiting  runoff  diversion  onto  the 
fill,  as  explained  in  the  preamble,  was 
to  prevent  water  erosion  of  fill  material 
and  infiltration  into  the  fill.  West 
Virginia's  proposed  rule,  while  not 
restricting  the  location  of  surface 
drainage  diversion  channels, 
specifically  requires  control  of  erosion 
and  minimization  of  water  infiltration, 
thus  preserving  the  intent  of  the 
corresponding  Federal  regulation.  The 
proposed  rule  prohibits  the  diversion  of 
water  into  or  through  the  fill  because 
diversions  must  be  designed  and 


constructed  to  minimize  water 
infiltration. 

An  OSM  ad  hoc  technical  committee 
on  excess  spoil  disposal  considered  the 
proposed  amendment  for  technical 
sufficiency.  The  committee  concluded 
that  appropriate  surface  drainage 
control  for  durable  rock  fills  can  be 
accomplished  imder  the  proposed  West 
Virginia  amendment.  The  amendment's 
proposed  language  and  the  other  excess 
spoil  provisions  of  the  West  Virginia 
regulatory  program  provide  clear 
authority  for  WVDEP  to  require  permit 
applications  containing  demonstrations 
and  technical  analyses  addressing 
adequate  hydraulic  design-rincluding 
channel  capacity,  erosion  control,  and 
minimizing  infiltration  into  the  fill 
mass.  The  committee  also  considered 
that  a  proper  channel  design  could 
overcome  potential  hydraulic  problems 
from  intersecting  flows  at  channel  and 
terrace  junctions,  changes  in  channel 
gradient,  or  anywhere  hydraulic  jmnp 
and/or  overtopping  would  be  likely  to 
OCCIU-.  The  committee  recommended  to 
WVDEP  that  a  permittee  show  designs 
and  specifications,  based  upon 
maximum  design  velocities,  which 
would  encompass  riprap  sizing, 
gradation,  bedding,  filters,  and  all 
channel  material  placement.  The  design 
and  specification  should  also  address 
how  infiltration  will  be  minimized  (e.g., 
through  channel  linei^,  etc.)  and  assure 
that  nuioff  adjacent  to  the  channel  can 
enter  the  drainage  diversion  system 
with  a  minimum  of  erosion.  The 
committee  imderscored  the  importance 
that  nmoff  not  be  allowed  over  the  face 
of  the  fill  in  locations  other  than  the 
diversion  channel.  Finally,  the 
conunittee  provided  WVDEP  a  series  of 
recommendations  on  key  areas  of  the 
durable  rock  fill  drainage  control  system 
that  should  be  inspected  during  and 
after  fill  construction  (Administrative 
Record  No.  WV-1008). 

In  the  absence  of  any  clear 
congressional  intent,  OSM  evaluated 
this  amendment  by  comparing  the 
advantages  and  disadvantages  of 
locating  surface  water  diversions  off  of- 
and-on  fills  from  a  public  safety  and 
environmental  standpoint.  The 
perimeter  or  groin  channels  required 
under  the  Federal  rules  would  likely 
result  in  a  larger  distiu-bed  area,  greater 
instability  of  the  natural  slope  adjacent 
to  the  fill  and  require  more  long-term 
maintenance  when  compared  to  surface 
water  diversions  located  on  the  fill 
itself.  However,  surface  diversions 
located  off  the  fill  are  less  likely  to 
result  in  erosion  and  in  siuface  water 
infiltration  to  the  fill  mass  than  are 
diversions  located  on  the  fill. 


Weighing  the  advantages  and 
shortcomings  of  both  methods  of 
diversion  construction,  the  Director 
concludes  that  neither  method  is  clearly 
more  environmentally  preferable  than 
the  other.  Therefore,  the  Director  finds 
proposed  subsection  14.14(g)(8)  to  be  no 
less  effective  than  30  CFR  816/817.73(0 
and  he  is  approving  it. 

D.  CSR  §  38-2-14.1 4(g)(l  1)    Sediment 
Control 

WVDEP  proposes  to  add  a  new 
provision  which  states  that  additional 
storage  capacity  or  sediment  control 
measures  may  be  required  through 
permit  revision  if  sediment  removal 
during  operation  and  construction  of  the 
fill  is  found  to  be  deficient  to  the  point 
that  significant  non-compliance  with 
applicable  effluent  limits  and  water 
quality  standards  results.  In  support  of 
this  amendment  WVDEP  stated  that  the 
term  "significant"  refers  to  the  NPDES 
permit  and  enforcement  thereof  and  that 
any  failure  to  meet  effluent  limits 
constitutes  a  violation  and  a  notice  of 
non-compliance  is  issued 
(Administrative  Record  No.  WV-934). 
The  proposed  subsection  has  no  Federal 
counterpart.  However,  it  is  consistent 
witii  30  CFR  816/817.71(a)(l)  which 
requires  that  excess  spoil  be  placed  in 
designated  disposal  areas  in  a  manner  to 
minimize  the  adverse  affects  of  leachate 
and  surface  water  nmoff  from  the  fill  on 
surface  and  ground  waters.  The  Director 
is  hereby  approving  subsection 
14.14(g)(ll). 

E.  CSR  §  38-2-14. 1 4(g)(l  2)    Prohibited 
Materials 

WVDEP  proposes  to  add  a  provision 
which  sets  forth  the  materials  that  can 
not  be  placed,  deposited,  or  disposed  of 
in  a  durable  rock  fill  or  durable  rock  fill 
area.  These  prohibited  materials  include 
surface  soils  except  for  surface  soils 
used  to  estabhsh  vegetation  or  surface 
soils  placed  in  the  fill  if  accounted  for 
in  design  and  construction  as 
nondurable  materials  and  not  placed  in 
critical  zones.  Other  prohibited 
materials  are  mud,  silt,  or  sediment; 
vegetation  or  organic  materials;  non-coal 
wastes;  and  coal  refuse.  There  is  no 
similar  Usting  of  materials  prohibited 
fit)m  placement  in  durable  rock  fills  in 
the  Federal  rules.  However,  30  CFR  816/ 
817.73(b)  does  require  that  at  least  80 
percent  of  the  material  in  a  fill  be  non- 
acid  and  non-toxic-forming  rock;  30 
CFR  816/81 7.71(e)  requires  the  removal 
of  all  vegetation  and  organic  materials 
from  the  disposal  area  prior  to 
placement  of  excess  spoil;  and  30  CFR 
816/81 7.89(b)  requires  the  final  disposal 
and  noncoal  waste  in  a  designated 
disposal  site  in  the  permit  area  or  a 
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State  approved  solid  waste  disposal 
area.  Furthennore,  30  CFR  816/817.71(i) 
provides  for  the  disposal  of  coal  mine 
waste  in  excess  spoil  fills  if  approved  by 
the  regulatory  authority  and  certain 
conditions  are  met.  Since  West 
Virginia's  proposal  does  not  allow 
placement  in  durable  rock  fills  of  any 
material  that  is  prohibited  by  the 
Federal  regulations,  the  Director  finds 
that  subsection  14.14(g)(12)  is  no  less 
effective  than  the  Federal  rules  and  he 
is  hereby  approving  it. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  pubhc  hearings  on  the  proposed 
amendment.  A  public  hearing  was  held 
on  September  7,  1993,  and  a  pubHc 
meeting  was  held  on  October  27, 1994 
(Administrative  Records  Nos.  WV-906 
and  WV-958).  Comments  on  durable 
rock  fills  were  received  from  GAI 
Consultants,  Inc;  Hobet  Mining;  Terra 
Engineers,  Inc.;  West  Virginia  Mining 
and  Reclamation  Association;  West 
Virginia  Coal  Association;  West  Virginia 
Midlands  Conservancy;  Pine  Ridge 
Coal  Corporation;  Burko  Resources  and 
Eastern  Association  Coal  Corporation. 

All  conmients  received  pertain  to  the 
drainage  control  provisions  in  CSR 
§  38-2-14. 14(g)(8)  as  first  submitted  to 
OSM  on  July  30, 1993,  and  revised  on 
September  1 ,  1994  (Administrative 
Record  Nos.  WV-893  and  WV-937).  In 
the  July  30, 1993,  submission,  WVDEP 
proposed  to  delete  the  existing 
requirement  that  runoff  from  areas 
above  and  adjacent  to  durable  rock  fills 
be  prohibited  from  flowing  onto  the  fill 
and  tc  idd  new  language  requiring 
diversions  to  be  designed  and 
constructed  to  pass  runoff  "aroimd  and 
through  the  fill."  This  language  was 
revised  on  September  1, 1994,  to  read 
"around  or  through  the  fill."  OSM 
objected  to  the  design  and  construction 
of  durable  rock  fills  where  surface  water 
runoff  would  be  allowed  to  be  diverted 
"through  the  fill".  However,  all  pubhc 
comments  received  were  in  support  of 
this  provision.  OSM,  State  and  industry 
representatives  met  and  developed  new 
language  tentatively  acceptable  to  all 
parties.  This  was  submitted  to  OSM  on 
May  16, 1995  (Administrative  Record 
No.  WV-979B).  When  OSM  reopened 
the  pubhc  comment  period  on  July  5, 
1995,  only  one  comment  was  received 
on  proposed  CSR  §  38-2-14.14(g)(8) 
which  had  been  revised  to  allow 
drainage  diversion  channels  to  be 
located  anywhere,  including  on  the  fill 
itself,  so  long  as  the  channels  were 


designed  and  constructed  to  ensure  the 
stabihty  of  the  fill,  control  erosion,  and 
minimize  water  infiltration  into  the  fill. 
In  the  following  section,  OSM  is 
responding  to  all  comments  received, 
including  those  submitted  in  response 
to  WVDEP's  July  30, 1993,  and 
September  1, 1994,  proposals,  even 
though  these  proposals  were 
subsequently  revised  on  May  16, 1995. 

History  ofdumble  rock  performance: 
Commenters  reported  that  numerous 
(up  to  about  4,000)  excess  spoil  fills 
(including  dtirable  rock  fills)  have  been 
constructed  in  West  Virginia  over  the 
past  20  to  25  years.  Many  of  these  are 
diu^ble  rock  fills.  According  to 
commenters,  there  are  no  docimiented 
massive  or  structiiral  failures  among  the 
fills.  Commenters  reported  that     « 
problems  identified  have  been  minor 
and  not  unique  to  subsurface  or  center 
drains.  The  results  of  a  1994  WVDEP 
survey  of  fills  revealed  no  substantive 
difference  in  structural  integrity  among 
fills  with  different  runoff  diversion 
systems.  One  commenter's  review  of 
recent  (1990-94)  citizens'  complaints 
and  WVDEP  ahd  OSM  inspection 
reports  (July  1993-June  1994)  supported 
the  apparent  lack  of  failures  or 
significant  problems  with  existing  fills 
and  fills  under  construction  in  the  state. 

In  response,  OSM  notes  that  the 
similarity  of  earUer  excess  spoil 
disposal  practices  in  West  Virginia  to 
the  present  is  uncertain.  The  oldest  fills 
in  West  Virginia  are  much  smaller  than 
many  of  those  currently  under 
construction,  are  primarily  of  the  Uft 
type  and  are  influenced  by  smaller 
drainage  areas.  The  more  recent  fills  of 
up  to  100,000,000  cubic  yards  have  yet 
to  stand  the  test  of  time,  are  constructed 
by  end-dumping  methods,  and  would 
typically  experience  significant  runoff 
discharges  from  larger  drainage  areas. 
Moreover,  durable  rock  fills  may 
experience  a  greater  nmoff/ sediment 
influx  due  to  the  larger  upslope 
disturbed  area  found  at  modem-day 
mining  operations.  The  WVDEP  survey, 
and  the  review  of  inspection  records 
and  citizens'  complaints  would  not 
necessarily  reveal  long-term  subsurface 
problems.  OSM  is  unaware  of  any 
attempts  to  revisit  sites  of  durable  rock 
fills  that  are  beyond  bond  release. 
Therefore,  the  comparisons  drawn  by 
commenters  between  earher  head-of- 
hoUow  fills  and  present-day  durable 
rock  fills  have  limited  value. 

Commenters  cited  evidence  for  the 
efficacy  and  safety  of  drainage  systems 
on  fills  based  on  their  successful  use  on 
abandoned-mine-land  (AML)  sites.  A 
direct  comparison  of  diversions  on  AML 
coal  refuse  projects  and  active  excess 
spoil  disposal  areas  is  not  possible. 


AML  project  drainage  control  design 
options  are  very  limited  since  fills  are 
in-place  and  site  conditions  may  not  be 
suitable  for  diversion  in  natural  groimd. 
Excess  spoil  disposal  designs  provide 
greater  flexibility  since  the  fill  location 
can  be  selected  and  the  fill  material  has 
not  yet  been  placed.  Surface  water 
diversions  on  AML  projects  often 
involve  linings  of  concrete,  grouted  rip 
rap,  or  other  less  pervious  material 
which  minimize  surface  drainage 
infiltration  into  the  fill  mass.  Rarely  do 
mine  operators  line  channels  in  a 
similar  manner. 

Future  stability  of  durable  rock  fills: 
One  commenter  expressed  hope  that 
"*  *  *  future  generations  will  put  these 
fills  to  good  use  and  will  maintain 
surface  drainage."  The  objective  of  the 
Federal  and  State  rules  on  excess  spoil 
design  and  construction  is  to  promote 
permanent  stability  for  the  long  term 
protection  of  the  environment,  life,  and 
safety  of  future  generations.  The 
question  of  permanent  stabihty  is  a 
fimdamental  issue  affecting  OSM's 
concerns  about  subsiu-face  and  center 
drains.  DestabiUzing  subsurface 
processes  such  as  piping,  plugging,  and 
pore-water  pressure  build-up  can  take 
place  over  long  periods  of  time  without 
being  expressed  on  the  surface.  A  key 
aspect  underscoring  this  concern  is  the 
absence  of  any  fill  maintenance 
following  bond  release. 

Some  commenters  contended  that 
problems  with  fill  stabihty  are  Ukely  to 
appear  during,  and  are  hmited  to,  the 
period  of  construction.  They  claimed 
that,  during  construction,  fill  and 
foimdation-soil  consohdation  is 
incomplete;  much  of  the  non-durable 
rock  will  already  have  degraded;  the 
outslope  is  at  the  angle  of  repose  (i.e. 
not  yet  graded  to  a  more  stable 
configuration):  and,  sediment 
production  is  greater  than  it  will  be 
when  revegetation  becomes  established. 
Problems  stemming  from  inadequate 
drainage  and  a  rising  phreatic  surface  or 
free-water  elevation  will  also  occiir  soon 
enough  to  be  detected  and  remediated. 
One  commenter  also  pointed  out  that 
future  fill  failures,  if  and  when  they  take 
place,  will  be  limited  to  sliunping  of  fill 
material  into  a  more  stable 
configuration.  The  commenter  said  that, 
under  steep-slope  and  poor  foundation 
conditions,  flow  slides  would  not  occur, 
since  one  should  not  expect  liquefaction 
in  drained  rock-fill  material. 

Presently,  there  is  very  httle  use  and 
maintenance  of  finished  excess  spoil 
fills.  The  postmining  land  use  for 
approximately  95  per  cent  of  the  fills  is 
forest.  Futiu«  utiUzation  of  land 
downstream  of  some  fills  in  the  form  of 
housing  developments,  farming,  park 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Rules  and  Regulations    42441 


grounds,  industrial  facilities,  etc.  is 
possible.  However,  there  is  no  reason  to 
assume  that  those  using  the  land  will 
have  the  knowledge  or  resources 
available  to  address  problems  that  may 
develop  or  to  perform  needed 
maintenance.  What  maintenance  will 
occur  will  partly  depend  on  what  will 
be  observed.  Problems  with  surface 
drainage  systems  are  readily  noticeable. 
This  is  not  true  for  subsurface  drains. 
Since  OSM  cannot  assume  that  future 
generations  vdll  assume  the  Uability  for 
diversion  meiintenance,  conservative 
performance  standards  maximizing 
long-term  diversion  effectiveness  are 
necessary. 

There  are  no  guarantees  that  most  fill 
problems  will  occiu-  during 
construction.  The  benefits  of  fill/ 
foimdation  consolidation  and  regrading 
can  be  counteracted  by  increases  in  the 
fill-mass  weight  (by  addition  of  fill 
material  or  moisture  during 
construction);  or  addition  of  moisture 
after  bond  release.  The  claim  that 
degradation  wiU  be  limited  to  the  time 
of  durable-rock-fill  construction  lacks 
supporting  data.  Forces  working  vvdthin 
the  fill  during  consohdation,  and  action 
of  water  within  the  fill,  can  further 
degrade  the  fill  following  construction. 
Sediment  entering  internal  drainage 
systems  may  not  be  adequately 
controlled  by  the  amount  of  vegetation 
on  the  fill  or  mine-site  surface  following 
bond  release.  Sites  of  natural  landsUdes 
are  commonly  considered  to  be  prone  to 
additional  slides.  The  same  can  be  said 
for  initial  slumps  or  shdes  on  a 
constructed  fill.  Also,  even  Umited  or 
local  slimips  could  result  in  more  than 
limited  consequences,  depending  on  the 
concurrent  usage  of  the  site.  Finally, 
whether  or  not  massive  flow  slides  will 
occur  will  depend  on  moisture 
conditions  in  the  fill  and  long-term 
strength  characteristics  of  the  material. 
It  can  take  a  long  time  for  steady-state 
seepage  levels  to  occur.  Thus,  the  effects 
of  piping,  plugging,  and  rising  pore- 
water  pressure  may  occur  well  beyond 
bond  release. 

Perimeter  drainage  channels:  Several 
commenters  in  support  of  center  and 
subsiirface  drains  for  surface  runoff 
control  emphasized  disadvantages 
associated  with  perimeter  diversion 
ditches.  Some  conunenters  cited  the 
effects  of  geologic  degradation 
(weathering  and  erosion  of  materials  in 
the  channels,  filUng  of  the  channels 
from  landslides  or  slumps  from  adjacent 
steep  slopes);  seepage  of  surface  water 
into  the  fill  mass  through  imderlying 
coUuvium;  and,  the  difficulty  in 
achieving  effective  positive  drainage  in 
very  long  diversion  ditches.  Some 
commenters  stated  that  OSM  Directive 


TSR-6  (Transmittal  Ntunber  400, 
November  10, 1987),  which  allows 
perimeter  ditches  to  be  in  contact  with 
the  fill  mass,  enhances  differential 
settlement  and  erosion. 

One  commenter  noted  the  annual 
maintenance  requirements  of  perimeter 
ditches  around  coal  refuse 
embankments  as  justification  fpr 
channels  on  the  fill  mass.  Another 
compared  fills  constructed  with 
perimeter  drains  to  those  using  center 
drains,  claiming  that  the  former  fill  type 
experiences  more  problems  with  erosion 
and  water  penetration  into  the  fill  mass. 

OSM  concurs  that  perimeter  ditches — 
and  other  kinds  of  drainage  diversion 
ditches — can  and,  in  fact,  do  have 
maintenance  problems.  However,  the 
problems  are  commonly  the  result  of 
inadequate  site  investigation,  design,  or 
construction  and  not  necessarily  an 
inherent  condition  of  all  surface  drains. 
Proper  investigation  of  the  proposed 
diversion  location,  careful  planning  and 
design,  along  with  careful  construction 
should  alleviate  many  problems 
commonly  encountered  in  the  field.  As 
for  problems  that  may  not  be  avoided 
over  the  long  term  (geologic 
degradation),  surface  drains  still  have  an 
important  advantage  over  subsurface 
drains  since  problems  can  be  easily 
detected  as  they  develop.  Where  a  site 
investigation  predicts  the  estabUshment 
of  an  effective  surface  drainage  system 
to  be  prohibitively  difficult,  rejection  of 
the  site  may  be  the  best  coiu^e  of  action. 

OSM  Directive  TSR-6  permits  contact 
between  perimeter  drainage  channels 
and  fill  material.  While  there  is  some 
potential  for  differential  settlement 
beneath  interface  channels,  OSM  does 
not  agree  that  the  risk  of  this  happening 
is  greater  than  for  center  drains.  "The 
thickness  of  fill  material  below  the 
center  chaimel  is  much  greater,  and 
assuming  the  fill  material  behaves 
homogeneously  during  consohdation, 
this  location  is  more  susceptible  to 
differential  settlement  than  interface 
diversion  channels.  Fiulhermore, 
center-channel  failure  could  result  in 
more  erosion  of  the  fill  simply  because 
there  is  more  fill  above  natural  ground 
at  this  location  than  beneath  the 
interface  chaimel.  These  concerns 
highhght  the  importance  of  design  and 
construction  methods  that  ensure  long- 
teitn  channel  stabihty  and  mitigate 
erosion  and  water  penetration  into  the 
fill  mass. 

Center  drainage  channels:  Two 
commenters  claimed  that  significant 
amounts  of  seepage  into  the  fill  mass 
should  not  occur  from  surface  water 
flowing  in  center  drains.  One 
commenter  claimed  to  have  observed 
standing  water  in  center  drains  as 


evidence  that  infiltration  was  not 
occurring.  Another  maintained  that, 
barring  barriers  to  bee  drainage, 
infiltration  will  always  be  less  than  the 
drainage  capacity  in  a  dumped  rock  fill, 
especially  due  to  the  compaction  of 
near-surface  materials  during 
construction.  The  latter  commenter 
further  suggested  that  "...  infiltration 
from  the  ditch  could  be  minimized  by 
means  of  a  compacted  zone  of  well- 
graded  rockfiU  in  which  the  voids  are 
completely  choked  with  rock  fines." 

OSM's  position,  in  approval  of  this 
amendment,  is  that  center  drains  are 
conditionally  acceptable.  It  must  be 
pointed  out  that  barriers  to  free  drainage 
in  a  constructed  channel  are  difficult  to 
avoid.  Because  durable  rockfiU 
construction  is  typified  by  less- 
permeable  fine  material  in  the  upper 
reaches  of  the  fill  mass,  OSM  agrees  that 
a  potentially  worieable  method  for 
minimizing  seepage  from  a  center 
channel  is  the  construction  of  a 
compacted  zone  of  well-graded  rockfill. 

Subsurface  drainage  systems:  One 
commenter  cited  the  results  of  his  flow- 
through  model  study  in  support  of  the 
State's  original  proposal  for  surface 
drainage  through  fills  which  was 
subsequently  withdrawn  from  further 
consideration.  The  commenter 
concluded  that  the  laboratory  bench- 
scale  test  proved  that  a  durable  rock  fill 
is  capable  of  internally  passing  24-hour, 
100  year  storm  events.  The  commenter 
stated  that  a  draw-down  of  water  level 
occurred  in  the  model  as  flow 
approached  the  toe  of  the  simulated  fill. 
The  commenter  also  pointed  out  that 
flow  through  rock  voids  seldom  exceeds 
three  feet  per  second  but  can  reach 
many  times  this  value  in  surface 
perimeter  ditches.  Some  commenters 
have  argued  against  the  potential 
occurrence  of  plugging  in  the  subsurface 
drains  by  claiming  that  the  end- 
diunping  method  produces  a  graded  fill 
that  effectively  prevents  migration  of 
fines.  One  commenter  emphasized  the 
general  absence  of  evidence  for 
plugging,  stating  that  an  autopsy  of  the 
simulated  durable  rock  fill  found  only 
rock  dust  covering  the  rock  particles 
and/or  a  minor  acounulation  of  fines  in 
the  bottom  of  the  fill.  The  commenter 
stated  that  there  was  no  evidence  that 
"*  *  *  fines  tended  to  migrate  through 
the  fill."  Finally,  the  conunenter 
suggested  that  fills  with  internal  drains 
may  have  the  potential  effect  of  flood 
mitigation  via  runoff  attenuation.  The 
commenter  stated  that  the  model 
outflow  was"*  *  *  a  lot  less  than  the 
peak  into  it." 

The  commenter  also  responded  to 
OSM's  (September-December  1993) 
reviews  of  the  model  study.  The  reviews 
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concentrated  on  comparing  the  model 
with  actual  durable  rock  fills 
constructed  in  the  field.  The  commenter 
asserted  that  the  model  was  sufficiently 
representative  of  real-life  fills  with 
respect  to  its  materials,  void  ratio, 
particle  gradation,  and  scale.  The 
commenter  also  disputed  the  OSM 
contention  that  durable  rock  fills  have 
yet  to  be  tested  by  a  24-hour,  100-year 
storm  event.  The  commenter  stated  that 
the  1977  flood  "*  *  *  generally 
recognized  as  a  100-year  event  over 
much  of  Southern  West  Virginia;"  the 
1985  flood  over  eastern  and  central 
West  Virginia  "*  *  *  considered  to  be 
500->-  year  event;"  and,  locahzed  storms 
"*  •  *  equal  to  or  greater  than  the  100 
year  24  hour  storm." 

Again,  OSM's  position  on  routing 
surface  runoff  through  subsurface  drains 
is  based  on  the  potential,  long-term  and 
not-readily-observed  effects  of  piping 
and  plugging.  Fiulhermore,  it  would 
appear  that  the  rock  dust  and  minor 
sediment  accumulation  in  the  simulated 
fill  could  not  have  occurred  without 
migration  of  fine  material.  The  model 
may  not  represent  actual  conditions 
with  respect  to  fine  material.  The 
position  that  the  end-diunping  method 
prevents  fines  migration  by  producing  a 
graded  fill  is  conceptually  feasible,  but 
scientifically  undocumented. 

The  comments  pertaining  to 
precipitation  events  in  West  Virginia  are 
at  variance  with  available  data. 
Construction  of  the  earUest  West 
Virginia  durable-rock  fills  commenced 
around  1980.  Hourly  data  recorded  at 
stations  throughout  West  Virginia  since 
1980  do  not  show  a  100-year,  24-hour 
event  nor  multiples  of  such  events. 
Also,  the  suggestion  that  routing  surface 
nmoff  into  subsurface  drains  may  have 
a  mitigating  effect  on  floods  should 
create  as  much  concern  as  it  might 
portend  a  potential  advantage.  Retained 
water  increases  the  weight  of  a  fill  mass, 
potentially  increasing  the  driving  force 
for  sUding,  and  may  engender  siifficient 
pore  water  pressures  to  reduce  the  fill's 
resistance  to  failure. 

Previous  studies:  Some  comments 
included  references  to  Uterature  that  the 
commenter  believed  supports  routing 
surface  runoff  through  subsvirface 
drains.  These  include:  the  U.S. 
Department  of  Agriculture  Soil 
Conservation  Service  Engineering 
Handbook;  WVDEP  Mining  and 
Reclamation  Handbook;  OSM 
Engineering  and  Design  Manual  for 
Disposal  of  Excess  Spoil  (1983); 
reconunendations  of  the  Durable 
RockfiU  Committee  (1983):  1981 
National  Academy  of  Science  report; 
Department  of  Energy  study  by  Skelly 
and  Loy  on  excess-spoil  disposal  in  die 


watersheds  of  Buffalo  Creek,  Logan 
County;  several  issues  of  Green  Lands 
Magazine;  and  "Embankment-Dam 
Eiigineering"  by  Casagrande  in  1973. 

The  commenters  also  reference  a  1984 
OSM  drilling  project  investigating  fiUs 
placed  in  greater  than  four-foot  lifts  that 
reported  high  calculated  factors  of  safety 
(2.2-2.5)  for  these  types  of  fills.  Another 
OSM  project  mentioned  by  a  commenter 
Is  the  Crown  City  Mining  Company 
experimental  practice  of  single-lift  fills 
with  structural  faces  in  Gallia  and 
Lawrence  Counties,  Ohio.  According  to 
the  commenter,  this  was  reported  to  be 
a  "short  term  success." 

OSM  has  eviduated  the  above 
references  and  concluded  that  they  do 
not  specifically  promote  or  support  the 
diversion  of  surface  runoff  into 
subsurface  drainage  systems  in  durable 
rock  fills.  The  fills  that  were  drilled  by 
OSM  in  1984  were  placed  in  multiple 
lifts — a  practice  not  comparable  to  end- 
dumping  methods  being  considered  in 
this  rulemaking.  The  results  of  the 
experimental  practice  in  Ohio  are  not 
apphcable  because  the  fills  Involved 
placement  of  durable  rock  in  a  non- 
steep-slope  area  and  there  was  no 
routing  of  runoff  through  the  fill. 

Design  flexibility:  Several  proponents 
of  routing  siuiace  runoff  into  subsurface 
and  center  drains  have  contended  that 
a  mine  operator  needs  regulatory 
flexibility  in  order  to  design  durable- 
rock-fill  drainage  systems  appropriate  to 
site-specific  conditions.  A  commenter 
suggested  that  the  requirement  for  fills 
to  be  designed  by  a  professional 
engineer  experienced  with  earth  and 
rode  fills  should  be  a  sufficient 
safeguard.  Commenters  said  that 
detailed  requirements,  or  the  insistence 
that  a  specified  "recipe"  be  followed, 
result  in  unnecessary  costs  to  the 
mining  industry  and  an  impediment  to 
the  development  of  design 
improvements. 

m  response,  OSM  notes  that  the  only 
restriction  at  issue  concerns  the  use  of 
subsurface  drains  for  surface  nmoff 
control  in  durable-rock  excess  spoil 
fills.  Proposed  GSR  §  38-2-14.14lg)(8) 
requires  that  the  fill  be  designed  and 
constructed  with  dlveraion  channels 
that  minimize  surface  water  infiltration 
into  the  fill.  Therefore,  the  diversion  of 
surface  runoff  into  subsurface  drains  is 
prohibited.  OSM  finds  that  if  this       * 
condition  is  met  the  proposed  rule 
allows  adequate  flexibility  for  the 
engineer  to  design  a  drainage  control 
system  that  fits  site-specific  conditions. 

Federal  Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll){i), 
OSM  solicited  comments  on  the 


proposed  amendment  from  various 
Federal  agencies  writh  an  actual  or 
potential  interest  in  the  West  Virginia 
program  on  four  different  occasions 
(Administrative  Record  Nos.  WV-891, 
WV-897.  WV-936,  and  WV-942). 
Comments  were  received  from  the  U.S. 
Bureau  of  Land  Management,  the  Mine 
Safety  and  Health  Administration,  the 
U.S.  Bureau  of  Mines,  and  the  U.S. 
Army  Corps  of  Engineers.  These  Federal 
agencies  acknowledged  receipt  of  the 
amendment,  but  generally  had  no 
comment  or  acknowledged  that  the 
revisions  were  satisfactory. 

Environmental  Protection  Agency  (EPA) 

Purauant  to  30  CFR  732.1 7(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  Jidy  2  and  August  3, 1993 
(Administrative  Record  Nos.  WV-892 
and  WV-89e).  OSM  solicited  EPA's 
concurrence  with  the  proposed 
amendment.  On  October  17,  1994 
(Administrative  Record  No.  WV-949), 
EPA  gave  its  written  concurrence  wi^ 
a  condition  based  on  subsection 
5.4(b)(4)  of  West  Virginia's  regulations. 
This  condition  does  not  pertain  to 
durable  rock  fills  which  are  the  subject 
of  this  rulemaking. 

Pursuant  to  30  CFR  732.17(h)lll)(l). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  EPA  on  four 
different  occasions  in  1993  and  1994 
(Administrative  Record  Nos.  WV-891, 
WV-897.  WV-936.  and  WV-942).  No 
comments  were  received  concerning 
durable  rock  fills. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  pertaining  to  durable  rock 
fills  as  submitted  by  West  Virginia  on 
July  30,  1993,  and  revised  on  September 
1, 1994  and  May  16, 1995. 

The  Federal  regulations  at  30  CFR 
Part  948  codifying  decisions  concerning 
the  West  Virginia  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 
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VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Gvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  nUe  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  apphcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.J7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  Implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
Information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Etepartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regidatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
sudi  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  August  10, 1995. 

Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Tide  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  948.15  is  amended  by 
adding  paragraph  (n)  to  read: 

S  948.15    Approval  of  regulatory  program 


(n)  The  sections  of  the  amendment 
submitted  by  West  Virginia  to  OSM  by 
letter  dated  July  30, 1993.  as  revised  by 
submittals  dated  September  1, 1994,  and 
May  16, 1995,  pertaining  to  durable  rock 
fills  are  approved  effective  August  16, 
1995. 

[FR  Doc.  95-20272  Filed  8-15-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  4F4395/R2161:  FRL-4971-3] 

RIN  2070-nAB78 

Plant  Pesticida  Bacillus  Thuringiansis 
CrylA(b)  Dalta-Endotoxin  and  the 
Genetic  Material  Necessary  for  its 
Production  (Plasniid  Vector  pCIB4431) 
in  Com 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  This  rule  estabUshes  an 
exemption  fix>m  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
pesticide  active  ingredient  Bacillus 
thuringiensis  CryIA(b)  delta-endotoxin 


and  the  genetic  material  necessary  for 
Its  production  (plasmid  vector 
pCffi4431)  in  com.  A  request  for  an 
exemption  fit>m  the  requirement  of  a 
tolerance  was  submitted  by  Qba-Geigy 
Corp.  (Qba  Seeds).  This  regulation 
eliminates  the  need  to  estabUsh  a 
maximum  permissible  level  for  residues 
of  this  plant  pesticide  in  the  raw 
agricidtural  commodities  of  field  com, 
sweet  com,  and  popcorn. 
EFFECTIVE  DATE:  Effective  on  August  16, 
1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4F4395/ 
R21611  and  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW..  Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "tolerance  petition  fees"  and 
forwarded  to:  EPA  Headquariers 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Qerk  should  be 
Identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
pereon,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketQepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number,  [PP  4F4395/R2161]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
m:ul.  Electronic  copies  of  objections  and 
hearing  requests  on  this  mle  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  L.  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
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Office  location  and  telephone  number: 
5th  Floor.  CS  #1,  2800  Crystal  Drive, 
Arlington,  VA  22202,  Telephone  No.: 
(703)-308-8715:  e-mail: 
mendelsohn.michael@epamail.epa.gov. 
SUPPt.EMENTARV  INFORMATION:  Qba 
Seeds  has  genetically  modified  com 
plants  to  produce  a  truncated  version  of 
the  pesticidal  CryIA(b)  delta-endotoxin 
protein  (derived  &x)m  the  soil  microbe 
Bacillus  thuringiensis).  EPA  issued  a 
notice,  published  in  the  Federal 
Register  of  February  1, 1995  (60  FR 
6093),  which  announced  that  Qba- 
Geigy  Corp.,  P.O.  Box  12257,  Research 
Triangle  Park,  NC  27709-2257.  had 
submitted  a  pesticide  petition,  PP 
4F4395,  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d]  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C 
346a(d),  establish  an  exemption  from 
the  reqiiirement  of  a  tolerance  for  the 
plant  pesticide  Bacillus  thuringiensis 
delta-endotoxin  as  produced  in  com  by 
a  CryIA(b)  gene  and  its  controlling 
sequences  as  found  on  plasmid  vector 
pCIB4431.  EPA  has  assigned  the  active 
ingredient  of  this  product  the  name 
Bacillus  thuringiensis  CryIA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  pCIB4431)  in  com.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  material  which 
comprise  (1)  genetic  material  encoding 
the  CryIA(b)  delta-endotoxin  and  (2)  its 
regulatory  regions.  "Regulatory  regions" 
are  the  genetic  materials  that  control  the 
expression  of  the  genetic  material 
encoding  the  CryIA(b]  delta-endotoxin, 
such  as  promoters,  terminators,  and 
enhancers. 

There  were  no  adverse  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
notice  of  fiUng  of  the  pesticide  petition, 
PP  4F4395. 

Product  Analyais 

Ciba  Seeds  submitted  information 
which  adequately  described  the 
truncated  CryIA(b)  delta-endotoxin  as 
expressed  in  com,  along  with  data  on 
the  genetic  material  necessary  for  its 
production. 

Product  analysis  data  were  submitted 
to  show  that  microbially  expressed  and 
purified  CryIA(b)  delta-endotoxin  used 
for  mammalian  toxicological  testing 
purposes  is  not  significantly  different 
than  the  delta-endotoxin  expressed  in 
the  plant.  The  following  assays  were 
used  to  determine  the  similarity  of  the 
microbially  expressed  and  purified 
CryIA(b)  delta-endotoxin  and  that 
produced  in  com:  SDS-PAGE,  western 
blots,  amino  add  sequencing,  certain 
tests  for  post-translational 


modifications,  and  insect  bioactivity. 
These  assays  have  demonstrated  the 
truncated  CryIA(b)  delta-endotoxin 
expressed  in  com  and  the  tryptic 
digested  CryIA(b)  delta-endotoxin  to  be 
similar.  The  N-terminal  amino  acid 
sequences  of  both  delta-endotoxins  were 
found  to  be  identical  except  that  the 
plant  produced  delta-endotoxin  had 
portions  at  the  N-terminus  deleted, 
perhaps  due  to  internal  plant  proteases 
and  a  higher  bioactivity.  These 
differences  were  not  considered 
toxicologically  significant  since  they  are 
not  expected  to  change  the  activity  of 
the  deltaendotoxin  in  mammalian 
systems. 

Toxicology  Assessment 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of  Bacillus 
thuringiensis  CryIA(b)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  (plasmid  vector 
pCIB4431)  when  used  as  a  plant 
pesticide  in  any  com  plant. 

The  data  Ciba  Seeds  submitted 
regarding  potential  health  effects 
include  information  on  the 
characterization  of  the  expressed 
CryLA(b)  delta-endotoxin  in  com,  the 
acute  oral  toxicity,  and  in  vitro 
digestibility  of  the  delta-endotoxin. 

Toxicity 

The  Agency  expects  that  proteins 
with  no  significant  amino  acid 
homology  to  known  protein  toxins  and 
which  are  readily  inactivated  by  heat  or 
mild  acidic  conditions  woiUd  also  be 
readily  degraded  in  an  in  vitro 
digestibility  assay  and  have  little 
likelihood  for  displaying  oral  toxicity. 

The  data  subimtted  by  Ciba  Seeds 
support  the  prediction  that  the  CryIA(b) 
protein  would  be  nontoxic  to  humans. 
When  proteins  are  toxic,  they  are  known 
to  act  via  acute  mechanisms  and  at  very 
low  dose  levels  [Sjobald.  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology,  15,  3-9 
(1992)].  Therefore,  since  no  significant 
acute  effects  were  observed,  even  at 
relatively  high-dose  levels,  the  CryIA(b) 
delta-endotoxin  is  not  considered 
acutely  or  chronicly  toxic.  Adequate 
informatioii  was  submitted  to  show  that 
the  test  materials  derived  irom 
microbial  cultures  were  biochemically 
and  insectiddally  similar  to  the  delta- 
endotoxin  as  produced  by  com. 
Production  of  microbial  produced 
CryIA(b)  delta-endotoxin  was  chosen  in 
order  to  obtain  sufficient  material  for 
mammalian  testing.  In  addition,  the  in 


vitro  digestibility  studies  indicate  the 
delta-endotoxin  would  be  rapidly 
de^aded  following  ingestion. 

The  genetic  material  necessary  for  the 
production  of  the  Bacillus  thuringiensis 
CryIA(b)  delta  endotoxin  are  the  nucleic 
acids  (DNA)  which  comprise  (1)  genetic 
material  encoding  the  CryIA(b)  delta- 
endotoxin  and  (2)  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  material  encoding  the 
CryIA(b)  deltaendotoxin,  sudi  as 
promoters,  terminators,  and  enhancers. 
DNA  is  common  to  all  forms  of  plant 
and  animal  life,  and  the  Agency  knows 
of  no  instance  where  these  nucleic  adds 
have  been  assodated  with  toxic  effects 
related  to  their  consumption.  These 
ubiquitous  nucleic  acids  as  they  appear 
in  the  subject  active  ingredient  have 
been  adequately  characterized  by  the 
applicant.  Therefore,  no  mammalian 
toxicity  is  expected  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
Bacillus  thuringiensis  CryLA.(b)  delta    ' 
endotoxin  in  com.- 

AUergenicity 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  add, 
and  proteases  and  are  glycosylated  and 
present  at  high  concentrations  in  the 
food.  Ciba  Seeds  has  submitted  data  to 
indicate  that  the  CryIA(b)  delta- 
endotoxin is  rapidly  degraded  by  gastric 
fluid  in  vitro,  is  not  present  as  a  major 
component  of  food  (i.e..  is  not  found  in 
com  kernels  and  is  not  detectable  in 
finished  silage)  and  is  apparently 
nonglycosylated  or  otherwise  post- 
translationally  modified  when  produced 
in  plants. 

Studies  submitted  to  EPA  done  in 
laboratory  animals  also  have  not 
indicated  any  potential  for  allergic 
reactions  to  B.  thuringiensis  or  its 
components,  induding  the  delta- 
endotoxin in  the  crystal  protein.  Recent 
in  vitro  studies  also  confirm  that  the 
delta  endotoxin  would  be  readily 
digestible  in  vivo,  tmlike  known  food 
allergens  that  are  resistant  to 
de^dation. 

Despite  decades  of  widespread  use  of 
Bacillus  thuringiensis  as  a  {>esticide  (it 
has  been  registered  since  1961),  there 
have  been  no  confirmed  reports  of 
immediate  or  delayed  allergic  reactions 
to  the  delta-endotoxin  itself  despite 
significant  oral,  dermal,  and  inhalation 
exposure  to  the  microbial  produd. 
Several  reports  under  FIFRA  section 
6(a)2  have  been  made  for  various 
Bacillus  thuringiensis  products  with 
allergic  reactions  being  reported. 
However,  these  reactions  were 
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determined  not  to  be  due  to  Bacillus 
thuringiensis  itself  or  any  of  the  cry 
toxins. 

Submitted  Data 

1.  Acute  Oral  Toxicity  of  Bacterially 
Produced  CrylA(b)  Delta-  endotoxin 
Five  male  and  five  female  mice  received 
a  single  dose  of  3,280  mg/kg  of  CryIA(b) 
delta-endotoxin  by  oral  gavage.  No 
animals  died,  nor  were  there  significant 
clinical  signs  as  a  result  of  the  exposure. 
One  female  failed  to  gain  weight 
between  day  7  and  day  14.  All  animals 
gained  weight  by  the  end  of  the  study. 
Males  gained  more  weight  over  the 
study  than  females.  The  LDso  was 
therefore  greater  than  3,280  mg/kg,  the 
highest  dose  tested. 

2.  In-Vitro  Digestibility  ofCryLA(b) 
Delta-endotoxin.  The  CryIA(b)  delta- 
endotoxin from  either  com  or  B.t.k. 
HD19  is  rapidly  degraded  in  the 
presence  of  pepsin.  Using  1/1000 
strength  pepnn,  a  time  course  study 
shows  that  the  introduced  delta- 
endotoxin from  either  source  degrades 
within  10  minutes  to  fragments  that  lack 
any  inunimorecognition  in  a  western 
blot  assay.  While  this  study  provides 
useful  information  demonstrating  the 
digestibility  of  the  CrylA(b)  delta- 
endotoxin produced  in  com,  it  is  not  yet 
a  validated  study  for  assessing  protein 
toxicology.  It  is  not  clear  whether  lack 
of  toxidty  correlates  with  in  vitro 
digestibility  under  the  conditions  of  the 
assay.  EPA  was  relying  on  this  study  to 
demonstrate  rapid  degradation  of  the 
delta-endotoxin. 

3.  Acute  Oral  Toxicity  of  Com  Leaf 
Protein  Extracted  from  Bt  Com. 
Application  of  this  study  to  dietary  risk 
assessment  is  not  possible  because  of 

^  extremely  low  doses  administered, 
small  test  popidations,  and  unexplained 
deaths  occiuring  in  both  control  and 
treated  groups.  Therefore,  EPA  is  not 
relying  on  this  study  to  support  the 
tolerance  exemption. 

Residue  Chemistry  Data 

Residue  chemistry  data  were  not 
required  because  of  the  lack  of 
mammalian  toxidty  of  this  active 
ingredient.  In  the  acute  mouse  oral 
toxicity  study,  the  CryIA(b)  delta- 
endotoxin was  shown  to  have  an  LDso 
greater  than  3,280  mg/kg.  When  proteins 
are  toxic,  they  are  known  to  ad  via 
acute  mechanisms  and  at  very  low  dose 
levels  (Sjobald,  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Compdhents  of  Biological 
Pesticide  Products."  Regulatory 
Toxicology  and  Pharmacology,  15.  3-9 
(1992)].  Therefore,  since  no  significant 
acute  efforts  were  observed,  even  at 
relatively  high  dose  levels,  the  CryIA(b) 


delta-endotoxin  is  not  considered 
acutely  or  chronicly  toxic.  This  is 
similar  to  the  Agency  position  regarding 
toxicity  and  the  requirement  of  residue 
data  for  the  microbial  Bacillus 
thuringiensis  produrts  from  which  this 
plant  pesticide  was  derived.  [See  40 
CFR  158.740(b)]  For  microbial  products, 
further  toxicity  testing  to  verify  the 
observed  effects  and  clarify  the  source 
of  the  effeds  (Tiers  II  and  III)  and 
residue  data  are  triggered  by  significant 
acute  effeds  in  studies  such  as  the 
mouse  oral  toxicity  study. 

The  genetic  material  necessary  for  the 
production  of  the  Bacillus  thuringiensis 
CryIA(b)  delta  endotoxin  are  the  nucleic 
acids  (DNA)  which  comprise:  (1)  genetic 
material  encoding  the  CryIA{b)  delta- 
endotoxin and  (2)  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
materials  that  control  the  expression  of 
the  genetic  material  encoding  the 
CrylA(b)  deltaendotoxin,  such  as 
promoters,  terminators,  and  enhancers. 
As  stated  above,  no  mammalian  toxicity 
is  expeded  frt)m  dietary  exposure  to  the 
genetic  material  necessary  for  the 
production  of  the  Bacillus  thuringiensis 
CryLA(b)  delta  endotoxin  in  com. 
Therefore,  no  residue  data  are  required 
in  order  to  grant  an  exemption  from  the 
requirements  of  a  tolerance  for  the  plant 
pesticide.  Bacillus  thuringiensis 
CryL\(b)  delta-endotoxin  and  the 
genetic  material  necessary  for  its 
production  (plasmid  vedor  pCIB4431) 
in  com. 

Conclusions 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from  tolerance 
is  estabUshed  as  set  forth  below. 

Any  person  adversely  affeded  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rule  making.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fadual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues. 


and  a  summary  of  any  evidence  relied 
upon  by  the  objector  as  well  as  the  other 
materials  required  by  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fad;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fadual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  adion  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
4F4395/R2161)  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  frx>m  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  exduding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  dociiment 
control  number  [PP  4F4395/R2161], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Enviromnental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 
Washington,  EX:  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  diredly  to  EPA  at: 

opp-DocketQepamai  1 .  epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  vtrith  the  Hearing    . 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  diredly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 
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Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  revfew  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection, 
*  Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
reqmrements. 

Dated:  August  7. 1995. 

Penelope  A.  Fenner-Crisp, 

Acting  Director,  Office  of  Pesticide  Programs. 

PART  18fr-[AMENDED] 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D.  by  adding  new 
§  180.1152,  to  read  as  follows: 


§  180.1 152    Bacillus  ttiuringlensis  CrylA(b) 
deita-endotoxin  and  ttie  genetic  materiai 
necessary  for  its  production  (plasmtd 
vector  pCIB4431)  in  com;  exemption  from 
ttte  requirement  of  a  tolerance. 

Bacillus  thuringiensis  CrylA(b)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  pCIB4431)  in  com  is  exempt  from 
the  requirement  of  a  tolerance  when 
used -as  a  plant  pesticide  in  the  raw 
agricultural  commodities  of  field  com, 
sweet  com,  and  popcorn.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  materials  which 
comprise  genetic  material  encoding  the 
CrylA(b)  delta-endotoxin  and  its 
regulatory  regions.  "Regidatory  regions" 
are  the  genetic  materials  that  control  the 
expression  of  the  genetic  material 
encoding  the  CryIA(b)  delta-endotoxin, 
such  as  promoters,  terminators,  and 
enhancers. 

(FR  Doc  95-20014  Filed  8-15-95;  8:45  am] 
BNjjNa  cooe  «6ao-6o-F 


40  CFR  Part  180 
[OPP-300390A;  FRL-4967-«] 
RIN  2070-AB78 

Dimetttoate;  Pesticide  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  docimient  establishes  an 
import  tolerance  for  total  residues  of  the 
insecticide  dimethoate  including  its 
oxygen  analog  in  or  on  the  raw 
agricxiltural  commodity  blueberries. 
EPA  is  issiiing  this  regulation  on  its  own 
initiative  pursuant  to  a  project  to 
harmonize  certain  tolerances  with  those 
established  by  the  Canadian 
government. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  16,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  niunber,  (OPP- 
30039OA],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection   • 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  bearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  AccoimUng  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resoiux:es 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
bearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  heariiig 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300390A1.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number. 
Rm.  259, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202.  (7ra)-a05-6600;  e- 
mail:  forrest.robertdepamail.6pa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Jime  23. 1995  (60  FR 
32641),  EPA  issued  a  proposed  rule  that 
gave  notice  that  on  its  own  initiative 
and  pursuant  to  section  408(e)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e),  EPA 
proposed  to  amend  40  CFR  180.204  by 
establishing  an  import  tolerance  for  total 
residues  of  the  insecticide  dimethoate 
including  its  oxygen  anaolog  in  or  on 
the  raw  agricultural  commodity 
blueberries  at  1  part  per  million  (ppm). 
As  part  of  the  Canada-U.S.  Trade 
Agreement  (CUSTA),  and  through  the 
Pesticides  Technical  Working  Group's 
Maximiun  Residue  Limit  (MRL) 
Harmonization  Pilot  Project,  the 
Canadian  government  has  requested  that 
the  U.S.  establish  a  tolerance  of  1  ppm 
for  residues  of  dimethoate  in  or  on 
blueberries.  The  insecticide  is  registered 
for  use  on  blueberries  in  Canada,  but  not 
in  the  U.S.  The  Canadian  tolerance  is  1 
ppm.  The  Agency  has  reviewed 
Canadian  crop  field  trial  residue  data 
and  determined  that  they  are  adequate 
to  support  an  import  tolerance. 
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There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
mle. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  pubUc  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A^opy  of  the 
objections  and/or  hearing^requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- . 
300390A]  (including  any  objections  and 
hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  reedrd  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 


Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [OPP-300390A],  may  be 
submitted  to  the  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St..  SW..  Washington.  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing._ 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  mle  (1)  having  an 
annual  effect  on  the  economy  of  $100 
milHon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 


the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides, 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  25, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.204,  by  amending 
paragraph  (a)  by  adding  and 
alphabetically  inserting  the  following 
commodity,  to  read  as  follows: 

§  180.204  Dimethoate  including  its  oxygen 
analog;  tolerances  for  residues, 
(a)*     *     * 


Commodity 


Parts  per 
million 


Bluet)efries^ 


^There  are  no  U.S.  registrations  as  of  Au- 
gust 16.  1S95. 

•        *        •        *        • 

|FR  Doc.  95-20013  Filed  8-15-95;  8:45  am] 

BILUNQ  CODE  6660-«0-F 


40  CFR  Part  180 
[OPP-300382A;  FRL-4958-3] 
RIN  2070-AB78 

Summer  Squash;  Definitions  and 
Interpretations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  This  document  amends  40 
CFR  180.1(h)  to  expand  EPA's 
interpretation  for  the  application  of 
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tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  pesticide  chemicals  in  or  on  the  raw 
agricultural  commodity  summer  squash 
to  include  chayote  fruit.  The 
amendment  is  based,  in  part,  on 
recommendations  of  the  Interregional 
Research  Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  nimiber:  Sixth  Floor, 
Crystal  Station  #1, 1800  Jefferson  Davis 
Hvry..  Arlington.  VA  22202,  (703)-308- 
8783;  e-mail: 

jamerson.hoyt@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  26,  1995  (60 
FR  20470),  EPA  issued  a  proposed  rule 
that  gave  notice  of  a  proposed 
amendment  to  40  CFR  180.1(h). 
Paragraph  (h)  of  40  CFR  180.1  provides 
a  listing  of  general  commodity  terms 
and  EPA's  interpretation  of  those  terms 
as  they  apply  to  tolerances  and 
exemptions  6t)m  the  requirement  of  a 
tolerance  for  pesticide  chemicals  imder 
section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  346a). 
General  commodities  are  listed  in 
coliunn  A  of  40  CFR  180.1(h),  and  the 
corresponding  specific  commodities,  for 
which  tolerances  and  exemptions  from 
the  requirement  of  a  tolerance 
estabhshed  for  the  general  commodity 
apply,  are  listed  in  column  B.  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Bnmswick,  NJ  08903,  had 
requested  that  40  CFR  180.1(h)  be 
amended  by  revising  the  current 
interpretation  for  the  general 
commodity  term  "siunmer  squash," 
which  is  listed  in  colimm  A,  by  adding 
the  specific  commodity  term  "chayote" 
to  colimm  B.  The  Agency  concluded 
that  it  is  appropriate  that  the  general 
commodity  "siunmer  squash"  should  be 


interpreted  for  tolerance  purposes  to 
include  the  corresponding  specific 
commodity  chayote  finit. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  expanded  definition 
and  interpretation  for  summer  squash  to 
include  chayote  fruit  is  appropriate. 
Therefore,  the  expanded  definition  is 
established  as  set  forth  below. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
Jllfllion  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 


354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Although  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1995. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs.  , 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1(h),  by  amending  the  table 
therein  by  revising  the  entry  for  summer 
squash,  to  read  as  follows: 

§  180.1    Definitions  and  Inteipretatlons. 


(h) 


Sunrvner  squash 


B 


Fruits  of  the  gourd  (Cucurbitaceae)  family  that  are  consumed  wtien  immature,  100%  of  the  fruit  is  edi- 
tate  either  cooked  or  raw,  once  p*cl<ed  it  cannot  be  stored,  has  a  soft  rind  wtiich  is  easily  penetrated, 
and  if  seeds  were  harvested  they  would  not  germinate;  e.g..  Cucurbits  pepo  (i.e.,  crookneck  squash, 
straightneck  squash,  scalkip  squash,  and  vegetabte  marrow);  Lagenaria  spp.  (i.e.,  spaghetti  squash, 
hyotan,  cucuzza);  Luffa  spp.  (i.e.,  hechima,  Chinese  okra);  Momordica  spp.  (I.e.,  tiitter  meton,  tnl- 
sam  pear,  balsam  apple,  Chinese  cucumber);  Sectuum  edule  (chayote^,  and  other  cultivars  an<Vof 
hytyids  of  these. 
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BIUHM  CODE  asaO-WM: 

40  CFR  Part  180 

[PP  2F4090/R2154;  FRL-4966-e] 

RIN  207&-AB78 

Occlusion  Bodies  of  the  Granuiosis 
Virus  of  Cydia  Pomenella;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
pesticide  tolerance  for  residues  of  the 
microbial  pest  control  agent  Occlusion 
Bodies  of  die  Granulosis  Virus  of  Cydia 
pomenella  (codling  moth)  in  or  on  all 
raw  agricultural  commodities.  The 
University  of  Cafifomia  at  Berkley 
requested  this  tolerance  exemption  in  a 
petition  submitted  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 
This  regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Cydia  pomenella 
Granulosis  Virus. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  16, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  2F4090/ 
R21541,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  wrill  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  2F4090/R2154]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Hollis,  Biopesticides  and 
Pollution  Prevention  Division  (7501 W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  nimiber: 
Rm.  259, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA  22202,  (703)-308-8733;  e- 
mail:  hollis.linda@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  June  10, 1992  (57  FR 
24645),  EPA  issued  a  notice  that  The 
University  of  California,  Berkley,  CA 
94720,  had  petitioned  EPA  under 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  to  establish  an  exemption  from  the 
requirement  o9k  tolerance  for  residues 
of  the  microbial  pest  control  agent  Cydia 
pomonella  Granulosis  Virus  in  or  on  all 
raw  agricultural  commodities  when 
used  to  control  the  codling  moth. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  the  following:  an  acute  toxicity/ 
pathogenicity  study,  an  acute  dermal 
toxicity  study,  an  acute  intravenous 
toxicity  study,  a  primary  eye  irritation 
study,  and  a  cell  culture  assay. 

1.  Acute  Oral  Toxicity/Pathogenicity 
in  Rats,  Guideline  No.  152A-10. 
Eighteen  male  and  female  rats  were 
dosed  by  oral  gavage  with  5.0  mL  Cydia 
pomonella  granulosis  inclusion  bodies 
at  a  potency  of  4  X  10'  •  GIBs/mL.  No 
abnormalities  or  toxicity  were  observed. 
A  distinct  clearance  pattern  was  evident 
in  the  feces  and  heart/lungs  through  day 
7  of  the  study.  TOX  CATEGORY  IV. 

2.  Acute  Dermal  Toxicity  in  Rabbits, 
Guideline  No.  152A-11.  Five  male  and 
female  New  Zealand  rabbits  were  tested. 
One  test  animal  displayed  mild 
erythema  and  edema  within  24  hours 
postdosing.  No  other  signs  of  dermal 
irritation  were  noted.  TOX  CATEGORY 
IV. 


3.  Acute  Pulmonary  Toxicity/ 
Infectivity  in  Rats,  Guideline  No.  152A- 
13.  Thirty- four  male  and  female 
Sprague-Dawley  rats  were  dosed  via 
intratracheal  injection  with  1.2  mL/kg 
GIBs/mL.  Baculovirus  Cydia  pomonella 
was  not  toxic,  infectious,  or  pathogenic 
to  rats.  TOX  CATEGORY  IV 

4.  Primary  Eye  Irritation  in  Rabbits. 
Guideline  No.  152A-14.  Six  New 
Zealand  white  rabbits  were 
administered  in  a  single  dose  of  0.1  mL 
Baculovirus  Cydia  pomonella  into  the 
conjunctival  sac  of  both  eyelids. 
Baculovirus  Cydia  pomonella  was  not 
irritating  to  rabbit  eyes  when  compared 
to  rabbits  treated  with  sterile  distilled 
water.  Ocular  irritation  dissipated  in 
both  control  and  treated  eyes  by  day  21. 
TOX  CATEGORY  D. 

5.  Cell  Culture  Toxicity/Infectivity, 
Guideline  No.  152A-16.  Three  human 
cell  lines  WI-38.  WSl,  and  HepG2  were 
challenged  with  2X10'  particles/mL  of 
Cydia  pomonella  Granulosis  Virus 
(CpGV)  over  a  1-hour  exposure  and 
rinsed.  No  significant  cytopathic  or 
toxic  effects  were  observed. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  Cydia  pomonella 
Granulosis  Virus  in  or  on  all  raw 
agricultural  commodities  when  applied 
in  accordance  with  good  agricultural 
practices. 

Residue  Chemistry  Data 

Residue  chemistry  data  are  necessary 
only  if  the  submitted  toxicology  studies 
indicate  that  additional  Tier  II  or  II 
toxicology  data  would  be  required  as 
specified  in  40  CFR  158.165(e).  The 
submitted  toxicology  data  for  this  use 
indicate  that  the  product  is  of  low 
mammahan  toxicity;  therefore,  Tier  II  or 
ni  data  were  not  recjuired. 

Acceptable  chemistry  data  are 
necessary  only  if  the  submitted 
toxicology  studies  indicate  that 
addition^  Tier  II  or  III  toxicology  data 
would  be  required  as  specified  in  40 
CFR  158.165(e).  The  submitted 
toxicology  data  for  this  use  indicate  that 
the  product  is  of  low  mammalian 
toxicity;  therefore,  Tier  II  or  in  data 
were  not  required. 

Based  on  the  information  considered, 
the  Agency  concludes  that  the 
establishment  of  a  tolerance  for  the 
active  ingredient  Occlusion  Bodies  of 
the  Granulosis  Virus  of  Cydia 
pomonella  is  not  necessary  to  protect 
the  public  health.  Therefore,  40  CFR 
part  180  is  amended  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
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and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  bet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  cff  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
2F4090/R21541  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  &om  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
revests,  identified  by  the  dociunent 
control  number  {PP  2F4090/R2154], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW.. 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketSepamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  pap>er  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  ofQcial  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docimient. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  enviromnent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
v^th  an  action  taken  or  plaimed  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agriciiltiu^l  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  July  21, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1148,  to  read  as  follows: 

§  180.1148    Occlusion  Bodies  of  ttte 
Granulosis  Virus  of  Cydia  pomenella; 
tolerance  exemption. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pest  control  agent 
Occlusion  Bodies  of  the  Granulosis 
Virus  of  Cydia  pomonella  (codling 
moth)  in  or  on  all  raw  agricultural 
commodities. 

|FR  Doc.  95-20307  Filed  8-15-95;  8:45  am] 

BILUNG  COOE  65aO-60-F 


40  CFR  Part  180 

pP  4E441(yR2160;  FRL-4971-2] 

RIN  207O-AB78 

Plant  Pesticide  Inert  Ingredient 
Phosphinothricin  Acetyltransferase 
(PAT)  and  the  Genetic  Material 
Necessary  for  Its  Production  (Plasmid 
Vector  pCIBP3064)  in  Com;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  the  plant/ 
pesticide  inert  ingredient 
phosphinothricin  acetyltransferase  and 
the  genetic  material  necessary  for  its 
production  (plasmid  vector  pCIB3064) 
in  com.  A  request  for  an  exemption 
irom  the  requirement  of  a  tolerance  was 
submitted  by  the  Ciba-Geigy  Corp.  (Qba 
Seed).  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  this 
plant  pesticide  inert  ingredient  in  the 
raw  agricultural  commodities  of  field 
com,  sweet  com,  and  popcorn. 
EFFECTIVE  DATE:  Effective  on  August  16. 
1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  bythe 
document  control  number  [PP  4E4410/ 
R2160],  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
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Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  OPP 
(Tolerance  Fees)  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
writh  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hv^:y.,  Arlington, 
VA  22202. 

,  A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@eparaail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number,  [PP  4E4410/R2160]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  L.  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor,  CS  #1.  2800  Crystal  Drive, 
Arlington.  VA  22202,  Telephone  No.: 
{703)-308-8715;  e-mail: 
mendelsohn.michael@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
-  issued  a  notice,  published  in  the 
Federal  Register  of  Febmary  1, 1995  (60 
FR  6093),  which  announced  that  Ciba- 
Geigy  Corp.,  P.O.  Box  12257,  Research 
Triangle  Park,  NC  27709-2257,  had 
submitted  a  pesticide  petition  (PP) 
4E4410  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Dmg,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d).  establish  an  exemption  fit>m 
the  requirement  of  a  tolerance  for  the 
ilant  pesticide  inert  ingredient 


phosphinothricin  acetyltransferase 
(PAT)  as  produced  in  com  by  the  bar 
gene  and  its  controlling  sequences  as 
found  on  plasmid  vector  pCIB3064.  EPA 
has  assigned  the  inert  ingredient  of  this 
product  the  name  phosphinothricin 
acetyltransferase  and  the  genetic 
material  necessary  for  its  production 
(plasmid  vector  pCIB3064)  in  com. 
"Genetic  material  necessary  for  its 
production"  means  the  genetic  materials 
which  comprise  genetic  material 
encoding  the  phosphinothricin 
acetyltransferase  (2)  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  materials  that  control  the 
expression  of  the  genetic  material 
encoding  the  phosphinothricin 
acetyltransferase,  such  as  promoters, 
terminators,  and  enhancers. 

There  were  no  adverse  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
notice  of  filing  of  the  pesticide  petition 
4E4410. 

Toxicology  Assessment 

EPA  evaluated  an  acute  oral  toxicity 
study  and  an  in  vitro  digestibility  study. 
In  the  acute  mouse  oral  toxicity  study, 
a  51%  PAT  protein  mixture  was  shown 
to  have  an  LDso  greater  than  5,050  mg/ 
kg.  The  Agency  also  expects  that 
enzymes  with  no"  significant  amino  acid 
homology  to  known  protein  toxins  and 
which  are  readily  inactivated  by  heat  or 
mild  acidic  conditions  would  also  be 
readily  degraded  in  an  in  vitro 
digestibility  assay  and  have  little 
likelihood  for  displaying  oral  toxicity. 
The  PAT  enzyme  meets  all  the  above 
criteria  and,  as  predicted,  submitted 
data  show  that  no  toxicity  results  when 
high  doses  of  this  protein  are 
administered  orally  to  laboratory 
rodents.  When  proteins  are  toxic,  they 
are  known  to  act  via  acute  mechanisms 
and  at  very  low  dose  levels  (Sjobald, 
Roy  D.,  et  al.,  "Toxicological 
Considerations  for  Protein  Components 
of  Biological  Pesticide  Products," 
Regulatory  Toxicology  and 
Pharmacology,  15,  3-9  (1992)]. 
Therefore,  since  no  significant  acute 
effects  were  observed,  even  at  relatively 
high  dose  levels,  the  PAT  protein  is  not 
considered  acutely  or  chronicly  toxic. 
The  PAT  acute  oral  toxicity  study 
together  with  data  indicating  that  the 
PAT  protein  is  rapidly  degraded  in  the 
gastric  environment  and  is  also  readily 
denatured  by  heat  or  low  pH  are 
sufficient  to  support  a  finding  of  no 
acute  mammalian  oral  toxicity  for  the 
PAT  protein. 

The  genetic  materials  necessary  for 
the  production  of  the  PAT  protein  are 
the  nucleic  acids  (DNA)  which  comprise 
the  (1)  genetic  material  encoding  the 


phosphinothricin  acetyltransferase  and 
(2)  its  regulatory  regions.  "Regulatory 
regions"  are  the  genetic  materials  that 
control  the  expression  of  the  genetic 
material  encoding  the  phosphinothricin 
acetyltransferase.  such  as  promoters, 
terminators,  and  enhancers.  DNA  is 
conunon  to  all  forms  of  plant  and 
animal  lifie,  and  the  Agency  knows  of  no 
instance  where  these  nucleic  acids  have 
been  associated  with  toxic  effects 
related  to  their  consumption.  These 
ubiquitous  nucleic  acids  as  they  appear 
in  the  subject  inert  ingredient  have  been 
adequately  characterized  by  the 
applicant.  Therefore,  no  mammalian 
toxicity  is  expected  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the  PAT 
protein  in  com. 

Allergenicity 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases,  are  glycosylated  and  are 
present  at  high  concentrations  in  the 
food.  Ciba-Geigy  has  submitted  data 
which  indicates  the  PAT  protein  is 
rapidly  degraded  in  the  gastric 
environment  and  is  also  readily 
denatured  by  heat  or  low  pH. 

Submitted  Data 

1.  Acute  Oral  Toxicity  of  Bacterially 
Produced  PAT  Protein.  A  white  powder 
(PAT-0195)  containing  51%  PAT 
enzyme  by  weight  was  obtained  by 
purification  from  an  E.  coli  fermentation 
and  dosed  at  5.050  mg/kg  to  mice.  No 
treatment-related  significant  toxic 
effects  were  seen  14  days  after  oral 
gavage  of  high  levels  of  the  purified 
PAT  marker  protein. 

2.  In-Vitro  Digestibility  of  PAT 
Protein.  The  22.000  M.  W.  PAT  enzyme 
is  rapidly  degraded  in  the  presence  of 
pepsin  or  low  pH  so  that  it  loses 
enzymatic  activity  and  is  not  detected 
by  SDS-PAGE.  The  enzyme  also  loses 
activity  if  subject  to  temperatures  over 
35  degrees  C.  EPA  was  relying  on  this 
study  to  demonstrate  rapid  degradation 
of  the  protein. 

3.  Acute  Oral  Toxicity  of  Com  Leaf 
Protein  Extracted  from  Bt/PAT  Com. 
Application  of  this  study  to  dietary  risk 
assessment  is  not  possible  because  of 
extremely  low  doses  administered, 
small  test  popidations.  and  the 
unexplained  deaths  occurring  in  both 
control  and  treated  groups.  Therefore. 
EPA  is  not  relying  on  this  study  to 
support  the  tolerance  exemption. 

Residue  Chemistry  Data 

Residue  chemistry  data  were  not 
required  because  of  the  lack  of 
mammalian  toxicity  of  this  active 
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ingredient.  When  proteins  are  toxic, 
they  are  known  to  act  via  acute 
mechanisms  and  at  very  low  dose  levels 
(Sjobald,  Roy  D.,  et  al.  "Toxicological 
Considerations  for  Protein  Components 
of  Biological  Pesticide  Products," 
Regulatory  Toxicology  and 
Pharmacology,  15,  3-9  (1992)]. 
Therefore,  since  no  significant  acute 
effects  were  observed,  even  at  relatively 
high  dose  levels,  the  PAT  protein  is  not 
considered  acutely  or  chronicly  toxic. 
This  is  similar  to  the  Agency  position 
regarding  toxicity  and  the  requirement 
of  residue  data  for  the  microbial 
Bacillhs  thurinpensis  products.  [See  40 
CFR  158.740(b)l  For  microbial  products, 
further  toxicity  testing  to  verify  the 
observed  effects  and  clarify  the  source 
of  the  effects  (Tiers  n  &  III)  and  residue 
data  are  triggered  by  significant  acute 
effects  in  studies  such  as  the  mouse  oral 
toxicity  study. 

The  genetic  material  necessary  for  the 
production  of  the  PAT  protein  are  the 
nucleic  acids  (DNA)  which  comprise  (1) 
genetic  material  encoding  the 
phosphinothridn  acetyltransferase  and 
(2)  its  regulatory  regions.  "Regulatory 
regions"  are  the  genetic  materials  that 
control  the  expression  of  the  genetic 
material  encoding  the  phosphinothricin 
acetyltransferase,  such  as  promoters,^ 
terminators,  and  enhancers.  As  stated 
above,  no  mammalian  toxicity  is 
expected  &t)m  dietary  exposiue  to  the 
genetic  material  necessary  for  the 
production  of  the  PAT  protein  com. 
Therefore,  no  residue  data  are  required 
in  order  to  grant  an  exemption  fit>m  the 
requirement  of  a  tolerance  for  the  plant 
pesticide  inert  ingredient: 
phosphinothricin  acetyltransferase 
(PAT)  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  PCro3064)  in  com. 

Conclusions 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  mlemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 


and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  t^ie  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
a  summary  of  any  evidence  relied  upon 
by  the  objector  as  well  as  the  other 
materials  required  by  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
4E4410/R2160]  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conunents,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Pubfic  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  4E4410/R2160), 
may  be  submitted  to  the  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  3708.  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opf>-Docket@epainail.ep>a.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 


official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  mlemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October.4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy^of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Piu^uant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nmnber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  7, 1995. 

Penelope  A.  Fenner-Crisp, 

Acting  Director.  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 
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1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1151,  to  read  as  follows: 

{180.1151    Ptiosphinottiricln 
acetyltransferase  and  the  genetic  material 
necessary  for  its  production  (plasmid 
vector  pCIB3064)  In  com;  exemption  from 
the  requirement  of  a  tolerance. 

Phosphinothricin  acetyltransferase 
and  the  genetic  material  necessary  for 
its  production  (plasmid  vector 
pCIB3064)  in  com  is  exempt  from  the 
requirement  of  a  tolerance  when  used  as 
a  plant  pesticide  inert  ingredient  in  the 
raw  agricultiu^l  commodities  of  field 
com,  sweet  com,  and  popcorn.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  materials  which 
comprise  genetic  material  encoding  the 
phosphinothricin  acetyltransferase  and 
its  regulatory  regions.  "Regulatory 
regions"  are  the  genetic  materials  that 
control  the  expression  of  the  genetic 
material  encoding  the  phosphinothricin 
acetyltransferase,  such  as  promoters, 
terminators,  and  enhancers. 

[FR  Doc.  95-20010  Filed  8-15-95;  8:45  ami 
BiUmO  CODE  e6«0-S»-F 


40  CFR  Parts  180  and  185 

[PP  2F4055  and  FAR  5H5719/R2151;  FRL- 
496fr-0] 

BIN  2070-nAB78 

Deltamethiln;  Pesticide  Tolerance  and 
Food  Additive  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

summary:  This  document  establishes 
time-limited  tolerances  for  residues  of 
the  pyrethroid  deltamethrin  in  or  on  the 
raw  agricultural  commodity  (RAC) 
cottonseed  at  0.04  part  per  million 
(ppm)  and  the  processed  food 
cottonseed  oil  at  0.2  ppm.  The  Hoechst- 
Roussel  Agri-Vet  Co.  requested  this 
tolerance  and  food  additive  regulation 
in  petitions  submitted  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  16, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number,  [PP  2F4055 
and  FAP  5H5719/R21511,  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 


shall  be  labeled  "Tolerance  Petition 
Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  2F4055  and  FAP 
5H5719/R2151].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  foimd  below  in  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  204.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6100;  e-mail: 

larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  pubhshed  in  the 
Federal  Register  of  March  11, 1992  (57 
FR  8659),  which  annoimced  that 
Hoechst-Roussel  Agri-Vet  Co.  (HRAVC) 
had  submitted  pesticide  petition  (PP) 
2F4055  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Dmg.  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d),  amend  40  CFR  part  180  by 
estabUshing  a  regulation  to  permit 
residues  of  the  insecticide  deltamethrin 
(S)-aypiia-cyano-3-phenoxybenzyl- 
(1  fl,3i?)-3-(2-2-dibromovinyl)-2,2- 


dimethyl-cyclopropanecarboxylate  and 
its  major  metaboUtes,  trans- 
deltamethrin  [(S]-alpba-cyano-m- 
phenoxybenzyl-(lfl,3S)-3-(2,2- 
dibromoviny  l)-2 .2- 

dimethylcyclopropane-carboxylate)  and 
o/pAa-fl-deltamethrin  [[R)-alpha-cyano- 
m-phenoxybenzyl-(lfl.3fl)-3-(2.2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylate]  in  or 
on  cottonseed  at  0.02  ppm.  After 
evaluation  of  metaboUsm,  residue,  and 
cottonseed  processing  data,  EPA 
concluded  that  the  tolerance  proposed 
for  cottonseed  should  be  increased  to 
0.04  ppm  and  that  a  food  additive 
regulation  permitting  residues  of  0.20 
ppm  in  cottonseed  oil  was  necessary. 
I^IAVC  submitted  a  food  additive 
petition  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
409(b)  of  FFDCA  establish  a  regulation 
permitting  residues- of  deltamethrin  on 
the  food  commodity  cottonseed  oil  at 
0.2  ppm  and  amended  the  initial  notice 
of  filing  to  reflect  an  increase  in 
tolerance  for  cottonseed  to  0.04  ppm. 
Notice  of  these  changes  was  published 
in  the  Federal  Register  of  March  15, 
1995  (60  FR  13979). 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

'Tolerances  of  0.2  ppm  and  1.0  ppm 
had  been  previously  established  for  the 
combined  residues  of  deltamethrin  and 
its  major  metabolite  trans-deltamethrin 
on  tomatoes  imported  from  Mexico 
under  40  CFR  180.435  and  tomato 
products  (concentrated)  under  40  CFR 
185.1580,  respectively.  Based  upon  the 
review  of  plant  metabolism  data,  EPA 
has  determined  that  the  residue  to  be 
regulated  is  deltamethrin  and  its 
metabolites  trans-deltamethrin  and 
a/p/ja-i?-deltamethrin.  Regulation  of  this 
additional  metabolite  will  be  reflected 
in  the  tolerance  expression. 

Because  pyrethroids  are  toxic  to  fish 
and  other  aquatic  organisms,  the  Agency 
is  concemed  about  adverse  impacts  on 
aquatic  ecosystems  related  to  this  use  of 
the  pyrethroids.  In  November  1990,  the 
Agency  and  five  registrants  of 
pyrethroid  cotton  insecticides 
(collectively,  the  Pyrethroid  Working 
Group  (PWG))  in  collaboration  with  the 
National  Cotton  Council  agreed  to 
interim  risk-reduction  measures 
designed  to  reduce  the  potential  for 
exposure  of  aquatic  habitats  of  concern 
to  pyrethroids  applied  to  cotton.  The 
interim  risk  reduction  measures 
included  user  surveys  to  assess  current 
pyrethroid  use  practices  on  cotton,  label 
changes  aimed  at  reducing  the  aquatic 
environmental  exposure  to  pyrethroids. 
and  a  program  of  data  generation  to 
estimate  the  effectiveness  of  the  steps 
taken.  As  part  of  this  interim  risk- 
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reduction  program,  the  Agency  agreed 
to  extend  the  registration  and  tolerances 
of  these  cotton  pyrethroids  to  November 
15, 1993,  and  November  15, 1994, 
respectively.  The  registrations  and  time- 
limited  tolerances  on  cottonseed  were 
extended  once  again  to  November  15, 

1996,  and  November  15, 1997, 
respectively  (see  the  Federal  Register  of 
February  22, 1995  (60  FR  9784)).  These 
extensions  were  granted  to  allow  time 
for  submission  and  evaluation  of 
additional  environmental  effects  data.  In 
order  to  evaluate  effects  of  pyrethroid 
on  fish  and  aquatic  organisms  and  its 
fate  in  the  environment,  additional  data 
were  required  to  be  collected  and 
submitted  during  the  period  of 
conditional  registration.  Such 
requirements  included  a  sediment 
bioavailability  and  toxicity  study  and  a 
small-plot  runoff  study  that  must  be 
submitted  to  the  Agency  by  July  1,  1996. 

To  be  consistent  with  the  conditional 
registration  and  extension  of 
pyrethroids  on  cottonseed,  the  Agency 
is  issuing  a  conditional  registration  for 
deltamethrin  on  cotton  with  an 
expiration  date  of  November  15, 1996, 
and  establish  a  time-limited  tolerance 
on  cottonseed  and  cottonseed  oil  with 
an  expiration  date  of  November  15, 

1997,  to  cover  residues  expected  to 
result  from  use  during  the  period  of 
conditional  registration. 

With  respect  to  the  use  of 
deltamethrin  on  cotton,  the  Agency 
concluded  that  use  of  deltamethrin 
would  not  cause  a  significant  increase 
in  the  risk  of  adverse  effects  to  the 
environment.  This  conclusion  was 
premised  mainly  on  the  following: 

1.  The  short  period  of  time  the 
registration  would  be  in  effect  before  the 
Agency  completes  its  final  regulatory 
and  risk  reviews  of  cotton  use  of  the 
pyrethroids. 

2.  HRAVC's  commitment  to  agree  to 
the  terms  and  conditions  stipulated  by 
the  Agency  for  continued  registration  of 
current  cotton  pyrethroid  products. 
These  conditions  include  aquatic  risk 
mitigation  language  for  the  cotton  use 
labeling  and  conditional  registration 
subject  to  an  Agency  determination  of 
aquatic  risk. 

3.  The  total  number  of  treated  acres  of 
cotton  is  essentially  the  same  and  the 
registration  of  new  pyrethroid  on  cotton, 
such  as  deltamethrin,  would  result  in  no 
significant  increase  in  the  number  of 
acres  treated.  Instead,  it  would  result  in 
only  changes  in  market  share,  i.e.,  the 
percentage  of  acres  that  are  treated  with 
any  particular  cotton  pyrethroid. 

Residues  remaining  in  or  on  the  above 
commodities  after  expiration  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 


applied  diuing  the  term  of  and  in 
accordance  with  provisions  of 
conditional  registration. 

The  scientific  data  submitted  in 
support  of  these  petitions  and  other 
relevant  material  have  been  evaluated. 
The  toxicology  data  considered  in 
support  of  these  tolerances  include: 

1.  Chronic  2-year  feeding  in  dogs  with 
a  systemic  NOEL  greater  than  40  ppm 
(highest  does  treated  (HDT)). 

2.  A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  with  a 
systemic  NOEL  of  20  ppm  (1  mg/kg/day) 
and  LEL  of  50  mg/kg/day  based  on 
decreased  body  weight.  No  carcinogenic 
effects  were  observed  in  the  study. 

3.  A  carcinogenicity  study  in  mice  in 
which  no  evidence  of  carcinogenicity 
was  noted  up  to  and  including  100  ppm 
(HDT). 

4.  An  oral  development  toxicity  study 
in  rats  with  a  developmental  NOEL  of 
11  mg/kg/day  (highest  dose  tested).  The 
maternal  NOEL  was  3.3  mg/kg/day  with 
the  LEL  of  7  mg/kg/day  based  on  one 
death  and  excessive  salivation.  An  oral 
developmental  toxicity  study  in  rabbits 
with  a  maternal  NOEL  of  10  mg/kg/day 
and  a  maternal  LEL  of  25  mg/kg/day 
based  on  decreased  defecation.  The 
developmental  NOEL  was  25  mg/kg/day 
with  a  developmental  LEL  of  100  mg/ 
kg/day  based  on  statistically  significant 
increase  in  fetal  incidence  of 
unossification  of  pubic  bone  and  tail 
bone.  These  skeletal  variations  were  not 
considered  to  be  statistically  significant. 

5.  A  three-generation  reproduction 
study  in  rats  noted  no  parental  or  fetal 
effects  up  to  and  including  50  ppm 
(HDT). 

6.  A  metabolism  study  in  rats 
demonstrates  that  deltamethrin  is 
relatively  well  absorbed  and  excreted. 
Urine  and  fecal  excretions  were  almost 
complete  at  48  hours  post  dose. 

7.  Mutagenicity  tests  included  a 
reverse  mutation  Ames  assay,  a 
structural  chromosomal  aberration  assay 
in  Chinese  hamster  ovary  (CHO)  cells, 
and  an  unschedided  DNA  synthesis 
assay  in  rat  hepatocytes.  All  tests  were 
negative  for  genotoxicity. 

A  chronic  dietary  exposure/risk 
assessment  was  performed  for 
deltamethrin  using  a  reference  dose 
(RfD)  of  0.01  mg/kg  bwt/day  based  on  a 
NOEL  of  1.00  mg/kg  bwt/day  from  a  2- 
year  rat  feeding  study  with  an 
imcertainty  factor  of  100.  The  end-point 
effect  of  concern  was  decreased  body 
weight.  The  Theoretical  Maximimi 
Residue  Contribution  from  estabUshed 
tolerances  utilizes  3.7%  of  the  RfD  for 
the  U.S.  popidation  and  7.3%  in 
children  ages  1  to  6  years  old,  the 
subgroup  with  the  highest  estimated 
exposure  to  deltamethrin  residues.  The 


use  on  cotton  does  not  contribute  any^  • 
more  to  the  dietary  exposure  for  the 
general  population  of  children  ages  1  to 
6  years.  Generally  speaking,  EPA  has  no 
cause  for  concern  if  total  residue 
contribution  for  published  tolerances  is 
less  than  the  RfD.  EPA  concludes  that 
the  chronic  dietary  risk  of  deltamethrin, 
as  estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

The  nature  of  the  deltamethrin 
residue  in  plants  and  animals  for  this 
use  is  adequately  understood.  The 
residues  of  concern  are  combined 
residues  of  deltamethrin  and  its 
metabolites  trans-deltamethrin  and 
a/p/ia-R-deltamethrin.  There  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  meat,  milk,  or  poultry 
from  the  proposed  use  as  delineated  in 
40  CFR  180.6(a)(3). 

An  adequate  analytical  method 
involving  gas- liquid  chromatography  is 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration,  and  published  in  the 
Pesticide  Analytical  Manual,  Vol.  n 
(PAM  D). 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  it  is  sought  and 
capable  of  achieving  its  intended 
physical  or  technicsJ  effect.  Based  on 
the  information  and  data  considered, 
the  Agency  has  determined  that  the 
tolerances  established  by  amending  40 
CFR  part  180  would  protect  the  public 
health  and  that  use  of  the  pesticide  in 
accordance  with  the  tolerance 
established  by  amending  40  CFR  part 
185  would  be  safe.  Therefore,  the 
tolerances  and  food  additive  regulations 
are  established  as  set  forth  below. 

Any  persdh  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  docvunent  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/ or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
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requestor's  contentions  on  such  issues, 
and  a  simunary  of  any  evidence  relied 
Upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  estabUshed  for  this 
rulemaking  under  docket  number  (PP 
2F4055  and  FAP  5H5719/R2151J 
(including  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  irom  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  2F4055  and  FAP 
5H5719/R2151J,  may  be  submitted  to 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  WashiiMton,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directiy  to  EPA  at: 

opp-DocketdBpamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  receive<r 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 


Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  SI  00  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Piu^uant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements,  or  estabUshing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
pubUshed  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
185 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultxiral  commodities,  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  27. 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.435,  to  read  as 
follows: 

§180.435    DeHamethrtn;  tolerances  for 
residues. 

A  tolerance  is  estabUshed  for  residues 
of  the  insecticide  deltamethrin  [(S)- 
a/piia-cyano-3-phenoxybenzyl-(lfl,3fl)- 
3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate]  and 
its  major  metaboUtes,  trans- 
deltamethrin  [(S)-aip/ia-cyano-ni- 
phenoxybenzyl(lfl,3S)-3-(2^- 
dibromovinyl)-2 .2- 

dimethylcyclopropanecarboxylate)  and 
o/piia-fl-deltamethrin  [[R]-alpha-cyano- 
m-phenoxybenzy  l-(  1  fl,3  /?)-3-(2.2- 
dibromovinyl)-2 ,2- 

dimethylcyclopropanecarboxylate]  in  or 
on  the  following  raw  agricultiu^ 
commodities: 


Commodity 

Parts  per 
mlHton 

Expiration 
date 

Cottonseed 

Tomatoes 

0.04 
0.2 

Nov.  15, 
1997 
None 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  revising  §  185.1580,  to  read  as 
follows: 

§185.1580    Deltamethrin. 

Tolerances  are  estabUshed  for 
residues  of  the  insecticide  deltamethrin 
((S)-a7pha-cyano-3-phenoxyt)enzyl- 
(lfl,3fl)-3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate]  and 
its  major  metaboUtes,  trans- 
deltamethrin  [(S)-a7pho-cyano-m- 
phenoxybenzyl(li?,3S)-3-(2,2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylatej  and 
o/pha-A-deltamethrin  ((fl)-a7pha-cyano- 
m-phenoxybenzyl-(lfl.3fl)-3-(2,2- 
dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylate]  in  or 
on  the  foUowing  food  commodities: 


CommodHy 

Parts  per 
miNion 

'  Expiration 
date 

Cottonseed  oil  ... 

Tomato  (prod- 
ucts) con- 
centrated   

0.2 
1.0 

Nov.  15, 

1997 

None 

(FR  Doc.  95-19796  Filed  8-1^5:  8:45  am] 
BILUNCCOOE  6S60-SO-F 
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40  CFR  Parts  180  and  185 

[PP  4F4342  and  FAP  4H571  im2153;  FRL- 
4966-8] 

RIN  207(MVB78 

Flutolanil;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  combined  residues  of 
flutolanil  (N-{3-(l- 
methylethoxy)phenyI)-2- 
(trifluoromethyl)benzamide)  and  its 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid  and 
calculated  as  flutolanil  in  or  on  peanut 
nutmeats  at  0.5  part  per  million  (ppm), 
peanut  hulls  at  5.0  ppm,  peanut  hay  at 
15.0  ppm,  meat,  meat  byproducts 
(mbyp)  and  milk  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.05  ppm,  fat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.10  ppm,  hver  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  2.0  ppm,  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
1.0  ppm,  and  poultry  (including 
tiu-keys)  meat,  mbyp,  fat,  and  eggs  at 
0.05  ppm;  and  in  or  on  the  processed 
food  commodity  peanut  meal  at  1.0  ppm 
when  present  therein  as  a  result  of 
application  of  the  fungicide  to  growing 
crops.  AgrEvo  USA  Co.  submitted  a 
petition  pursuant  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  for  the 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  16, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number,  [PP  4F4342 
and  FAP  4H5711/R2153],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
shall  be  labeled  "Tolerance  Petition 
Fees"  and  forwarded  to  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  )efferson  Davis  Hwy.,  Arlington, 
VA  22202. 


A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  dociunent  number  [PP  4F4342  and 
FAP  4H5711/R2153].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6226;  e-mail: 

welch.connie@.epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  February  8, 1995  (60 
FR  7540),  which  announced  that  AgrEvo 
USA  Co.  had  submitted  pesticide 
petitions  (PP)  4F4342  and  4H5711  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  establish  tolerances 
for  combined  residues  of  flutolanil  (N- 
(3-(l-methylethoxy)phenyl)-2- 
(trifluoromethyl)benzamide)  and  its 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid  and 
calculated  as  flutolanil  in  or  on  peanut 
nutmeats  at  0.5  part  per  miUion  (ppm), 
peanut  hulls  at  5.0  ppm,  peanut  hay  at 
15.0  ppm,  meat,  mbyp,  and  milk  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.05  ppm.  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.10  ppm,  liver  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
2.0  ppm,  kidney  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  1.0  ppm,  and 
poultry  meat,  mbyp,  fat  and  eggs 
(including  turkeys)  at  0.05  ppm;  and  in 
or  on  the  processed  food  commodity 
peanut  meal  at  1.0  ppm,  when  present 
therein  as  a  result  of  application  of  the 
fungicide  to  growing  crops. 

There  were  no  comments  received  in 
response  to  the  notice  of  fiUng.  The 


scientific  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include: 

1.  Several  acute  toxicity  studies  that 
place  technical  flutolanil  in  Toxicity 
Category  III  (Caution).  Data  show 
minimal-to-slight  irritation  to  the  eye. 

2.  A  90-day  rat  feeding  study  with  a 
systemic  no-observed-effect  level 
(NOEL)  of  37  mg/kg/day  for  males  and 
44  mg/kg/day  for  females  and  a  systemic 
lowest-effect-level  (LEL)  of  299  mg/kg/ 
day  for  males  and  339  mg/kg/day  for 
females  based  on  increased  absolute  and 
relative  liver  weights  in  both  the  299- 
mg/kg/day  males  and  the  339-mg/kg/ 
day  females  and  the  1,512-mg/kg/day 
males  and  the  1,743-mg/kg/day  females, 
along  with  a  slight  decrease  in  body 
weight  in  the  1,512-mg/kg/day  males. 

3.  A  90-day  oral  study  in  dogs  with 
a  systemic  NOEL  of  80  mg/kg/day  and 
a  systemic  LEL  of  400  mg/kg/day  based 
on  enlarged  livers  and  increased 
glycogen  deposition  in  the  livers  of  both 
males  and  females.  High-dose  (2,000 
mg/kg/day)  males  and  females  showed 
increased  alkaline  phosphatase  levels 
and  cholesterol  thyroid/parathyroid 
organ  weights. 

4.  A  2-year  feeding/carcinogenicity 
study  in  rats  with  a  systemic  NOEL  of 
86.9  mg/kg/day  for  males  and  103.1  mg/ 
kg/day  for  females  and  a  systemic  LEL 
of  460.5  mg/kg/day  for  males  and  535.8 
mg/kg/day  for  females  based  on  reduced 
body  weight  and  body  weight  gain  in 
males  along  with  decreased  and 
absolute  relative  weights  in  females. 
Flutolanil  was  not  carcinogenic  under 
the  conditions  of  this  study. 

5.  A  carcinogenicity  study  in  mice 
with  a  systemic  NOEL  of  735  mg/kg/day 
for  males  and  1,168  mg/kg/day  for 
females  and  a  systemic  lowest-observed- 
effect  level  (LEL)  of  13,333  mg/kg/day 
for  males  and  1,839  mg/kg/day  for 
females  based  on  body  weight  gains  in 
the  high-dose  females  which  were 
significantly  lower  than  those  of 
controls  during  the  first  24  weeks  of 
treatment.  There  were  no  effects  of 
biological  importance  on  survival, 
clinical  signs,  food  intake,  hematology, 
gross  pathology,  or  histopathology. 
Flutolanil  was  not  carcinogenic  under 
the  conditions  of  this  study. 

6.  A  2-year  oral  feeding  study  in  dogs 
with  a  systemic  NOEL  of  50  mg/kg/day 
for  males  and  females  and  a  systemic 
LEL  of  250  mg/kg/day  based  on 
increased  incidence  of  clinical  signs 
(emesis,  salivation,  soft  stools,  lower 
body  weight  gains  and  decreased  food 
consiunption  in  the  250-  and  1,250-mg/ 
kg  group  males  and  females). 
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7.  A  rat  developmental  toxicity  study 
with  a  maternal  NOEL  of  1,000  mg/kg/ 
day  (hmit  dose)  and  a  developmental 
toxicity  NOEL  of  1,000  mg/kg/day  flimit 
dose).  Developmented  toxicity  was  not 
observed  at  any  dose  level. 

8.  A  rabbit  developmental  toxicity 
study  with  a  maternal  NOEL  of  40  mg/ 
kg/day  and  a  maternal  LEL  of  200  mg/ 
kg/day  based  on  increased  resorptions 
in  the  200-  and  1,000-mg/kg  group.  A 
developmental  NOEL  of  40  mg/kg/day, 
and  a  developmental  LEL  of  200  mg/kg/ 
day  were  based  on  increased  resorptions 
in  the  200-  and  1,000-mg/kg/day  group. 

9.  A  two-generation  rat  reproduction 
study  with  a  parental  toxicity  NOEL  of 
1,936  mg/kg/day  (limit  dose)  and  a 
reproductive  toxicity  NOEL  of  1 ,936 
mg/kg/day  (limit  dose). 

10.  Mutagenicity  studies  included:  An 
Ames  Assay  which  was  negative; 
Chromosome  Aberration  studies  which 
showed  flutolanil  induced  chromosomal 
aberrations  in  cultiu^d  Chinese  hamster 
lung  cells  in  the  presence  of  metabolic 
activation;  reverse  data  which  showed 
that  flutolanil  did  not  cause  an  increase 
in  revertant  colonies  using  SalmoRella 
and  E.  co7i  strains;  micronucleus  assay 
data  which  indicated  that  flutolanil,  up 
to  a  dose  of  10  gm/kg.  did  not  induce 
micronuclei  in  the  bone  marrow 
erythrocytes  of  male  and  female  mice; 
imscheduled  DNA  synthesis  (UDS)  data 
which  showed  that  flutolanil  did  not 
induce  UDS  because  the  test  compound 
failed  to  induce  a  genotoxic  response  in 
the  in  vitro  assay;  and  lymphoma 
mutation  test  data  whidi  showed  that 
flutolanil  was  found  to  be  nonmutagenic 
in  the  Mammalian  Cell  Gene  Mutation 
Assay. 

The  Reference  Dose  (RfD)  used  in  the 
analysis  is  0.2  mg/kg  bwt/day,  based  on 
an  LEL  of  63.7  mg/kg  bwt/day  from  a 
three  generation  rat  reproductive  study 
with  an  uncertainty  factor  of  300  that 
demonstrated  decreased  body  weight 
gains  and  increased  liver  weights  at  the 
high  dose  of  661.8  mg/kg.  Flutolanil  is 
classified  as  a  group  E  carcinogen, 
showing  no  evidence  of  cancer  in  rats  or 
mice.  The  Theoretical  Maximiun 
Residue  Contribution  (TMRC)  from  the 
ciirrent  action  is  estimated  at  0.000810 
mg/kg  bwt/day  and  utilizes  less  than  1 
percent  of  the  RfD  for  the  general 
population  of  the  lower  48  States.  The 
TMRCs  for  the  most  highly  exposed 
subgroups,  children  (1  to  6  years  old)  is 
0.003577  mg/kg  bvfXJday  (1.8%  of  the 
Rffi)). 

As  the  first  food  use  of  this  chemical, 
tolerances  for  flutolanil  have  yet  to  be 
published  in  the  CFR.  Tolerance  level 
residues  and  100-percent-crop-  treated 
assumptions  were  made  for  the 
proposed  commodities.  Anticipated 


residues  and  percent  crop  treated 
information  were  not  available  for  this 
analysis. 

The  residue  analytical  method  will 
not  be  forwarded  to  FDA  for  pubUcation 
at  this  time.  This  method  is  available  for 
limited  distribution  from  Calvin  Furlow, 
PubUc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA  22202,  (703)-305- 
5232.  It  has  the  following  disclaimer: 
The  method  is  for  use  only  by 
experienced  chemists  who  have 
demonstrated  knowledge  of  the 
principles  of  trace  organic  analysis;  and 
have  proven  skills  and  abilities  to  run 
a  complex  residue  analytical  method 
obtaining  acciuBte  results  at  the  part- 
per-billion  level.  Users  of  this  method 
are  expected  to  perform  additional 
method  validation  prior  to  using  the 
method  for  either  monitoring  or 
enforcement.  The  method  can  detect 
gross  misuse. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  parts  180  and  185 
will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 


that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account   . 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number,  [PP 
4F4342  and  FAP  4H5711/R2153) 
(including  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number,  [PP  4F4342  and 
4H5711/R21531.  may  be  submitted  to: 
Hearing  Clerk  (1900).  Enviroimiental 
Protection  Agency,  Rm.  3708,  401  M  St.. 
SW..  Washington.  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  can  be  sent  directly  to 
EPA  at: 

opp-docket@epamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  may  be  submitted  as  an 
ASCII  file  avoiding  die  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  the  pubUc  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer 
any  objections  and  hearing  requests 
received  electronically  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
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lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
conununities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piusuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibifity  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUsbdng  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  C3FR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31. 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autfaority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  §  180.484,  to  read  as 
follows: 

$180,484    Flutolanil  (N-<3-(1- 
methytettioxy)phenyl>-2- 
(trtfluoroinethyl)ben2afnl(le);  tolerances  for 
residuas. 

Tolerances  are  established  for 
residues  of  flutolanil,  N-(3-(l- 
methylethoxy)phenyl)-2- 
(trifluoromethyUbenzamide,  and  its 
metabolites  converted  to  2- 


(trifluoromethyl)  benzoic  acid  and 
calculated  as  Outolanil  in  or  on  the 
following  raw  agricultiu^  commodities: 


Commodity 


Parts  per 
miUion 


Peanut  meal 


1.0 


Commodity 


Parts  per 
million 


Cattle,  fat  „.,..  0.10 

Cattle,  kidney „  1.00 

Cattle,  liver 2.00 

Cattle,  mbyp „..  0.05 

Cattle,  meat  0.05 

Cattle,  milk _.  0.05 

Eggs „ 0.05 

Goats,  fat  ,/. 0.10 

Goats,  kklney 1 .00 

Goats,  liver 2.00 

Goats,  mt)yp  0.05 

Goats,  meat  ........  0.05 

Goats,  milk 0.05 

Hogs,  fat 0.10 

Hogs,  kklney 1 .00 

Hogs,  liver 2.00 

Hogs,  mbyp „ 0.05 

Hogs,  meat  0.05 

Hogs,  milk  0.05 

Horses,  fat  0.10 

Horses,  kklney * 1 .00 

Horses,  liver 2.00 

Horses,  mt>yp 0.05 

Horses,  meat  0.05 

Horses,  milk  .„ 0.05 

Peanuts 0.5 

Peanut  hay 15.0 

Peanut  hulls 5.0 

Poultry  (including  turkerys),  fat  .  0.05 
Poultry  (including  turkeys), 

mbyp 0.05 

Poultry  (including  turkeys), 

meat  _ 0.05 

Sheep,  fat 0.10 

Sheep,  kklney 1 .00 

Sheep,  liver 2.00 

Sheep,  meat  .._. ..„  0.05 

Sheep,  rribyp „ 0.05 

Sheep,  milk 0.05 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  346. 

b.  By  adding  new  §  185.3385;  to  read 
as  follows: 

§185.3385    Flutolanil  (N-(3-(1• 
mett«ylethoxy)ph•nyl)-2• 
(trifluoromethyl)benzamlde). 

A  food  additive  regulation  is 
established  permitting  the  combined 
residues  of  the  insecticide  flutolanil,  N- 
(3-(l-methylethoxy)phenyl)-2- 
(trifluoromethyl)benzamide,  and  its 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid  and 
calculated  as  flutolanil  in  or  on  the 
following  processed  food  commodity: 


Commodity 


Parts  per 
millk>n 


[FR  Doc.  95-20015  Filed  8-15-95;  8:45  am] 

BtLUNG  CODE  SS6O-60-F 

40  CFR  Parts  180  and  185 
[OPP-300389A;  FRL-4967-e] 
RIN  2070-AB78 

Sodium  Propionate,  Mettioprene,  and 
Heliothis  zea  NPV;  Tolerance  Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  For  each  of  the  pesticides 
subject  to  the  actions  listed  in  this  rule, 
EPA  has  completed  the  reregistration 
process  and  issued  a  Reregistration 
Eligibility  Document  (RED).  In  the 
reregistration  process,  all  information  to 
support  a  pesticide's  continued 
registration  is  reviewed  for  adequacy 
and,  when  needed,  supplemented  with 
new  scientific  studies.  Based  on  the 
RED  tolerance  assessments  for  the 
pesticide  chemicals  subject  to  this  rule, 
EPA  is  taking  the  following  tolerance 
actions:  amending  the  exemptions  from 
the  requirement  of  a  tolerance  for 
methoprene;  revoking  exemptions  for 
sodium  propionate;  and  making 
wording  changes  to  the  exemption  fi-om 
the  requirement  of  a  tolerance  for 
Heliothis  zea  NPV.  With  this  rule  to 
amend  the  exemptions  from  the 
requirement  of  tolerances  for 
methoprene,  the  Agency  is  correcting  its 
position  in  the  RED,  which  stated  that 
the  exemptions  should  be  revoked.  The 
Agency  believes  that  exemptions  from 
the  requirement  of  tolerances  for  these 
uses  are  appropriate. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  16, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
doctiment  control  number,  [OPP- 
300389A],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  end  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
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Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASQI  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300389A].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poll,  Special  Review  and 
Reregistration  Division  (7505W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Station  #1,  3rd  Floor,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)-308-8038;  e-mail: 
poli.philip@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  28. 1995  (60  FR 
33383),  EPA  issued  a  proposed  rule 
(FRL-4960-5)  affecting  40  CFR  180.2, 
180.1015, 180.1027, 180.1033,  and 
185.4150  regarding  various  chemicals 
and  tolerance  actions  the  Agency 
proposed  to  take.  Specifically,  EPA 
proposed  actions  regarding  the 
following  chemicals:  Methoprene,  the 
revision  of  the  methoprene  regulation  in 
40  CFR  180.1033  to  reflect  changed  uses 
and  the  revocation  of  the  methoprene 
regulation  in  40  CFR  185.4150;  sodium 
propionate,  the  revocation  of 
exemptions  under  40  CFR  180.2(a)  and 
180.1015;  and  Heliothis  zea  NPV,  the 
amendment  of  40  CFR  180.1027  to 
better  reflect  the  current  viral 
identification  and  testing  technology. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 


evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  regulations  issued  in 
this  document  will  protect  the  public 
health.  Therefore,  the  regulations  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  svunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
300389A]  (including  any  objections  and 
hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (OPP-300389A1,  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 


3708, 401  M  St.,  SW.,  Washington,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketQepaniail.ep>a.gov 

A  copy  of  electronic  objections  arid 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASQI  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  wilH)e  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directiy  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Piu-suant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  tlxis  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 

185  ' 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Food 
additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  8. 1995. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistiation 
Division,  Office  of  Pesticide  Pro-ams. 

Therefore,  40  CFR,  chapter  I,  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.2  is  revised  to  read  as 
follows: 

S 180^  Pesticide  chemicals  considered 
safe. 

(a)  As  a  general  rule,  pesticide 
chemicals  other  than  benzaldehyde 
(when  used  as  a  bee  repellent  in  the 
harvesting  of  honey),  ferrous  sulfate, 
lime,  lime-sulfur,  potassium  carbonate, 
potassium  polysulfide,  potassiiun 
sorbate,  sodium  carbonate,  sodimn 
chloride,  sodiiun  hypochlorite,  sodiiun 
polysiUfide,  sodiiun  sesquicarbonate, 
sorbic  acid,  sulfur,  and  when  used  as 
plant  desiccants,  sodium  metasilicate 
(not  to  exceed  4  percent  by  weight  in 
aqueous  solution)  and  when  used  as 
postharvest  fungicide,  citric  acid, 
fumaric  acid,  oil  of  lemon,  oil  of  orange, 
and  sodium  benzoate  are  not  for  the 
purposes  of  section  408(a)  of  the  Act 
generally  recognized  as  safe. 

(b)  UjKjn  written  request,  the 
Registration  Division  will  advise 
interested  persons  whether  a  pesticide 
chemical  should  be  considered  as 
poisonous  or  deleterious,  or  one  not 
generally  recognized  by  qualified 
experts,  as  safe. 

(c)  The  training  and  experience 
necessary  to  qualify  experts  to  evaluate 
the  safety  of  pesticide  chemicals  for  the 
purposes  of  section  408(a)  of  the  Act  are 
essentially  the  same  as  training  and 
experience  necessary  to  qualify  experts 
to  serve  on  advisory  committees 
prescribed  by  section  408(g)  of  the  Act. 
(See  §180.11.) 

§180.1015    [Removed] 
c.  Section  180.1015  is  removed. 


d.  Section  180.1027  is  revised  to  read 
as  follows: 

$180.1027    Nuclear  polyhedrosis  virus  of 
Hellothis  zea;  exemption  from  ttte 
requirement  of  a  tderance. 

(a)  For  the  purposes  of  this  section, 
the  viral  insecticide  must  be  produced 
with  an  unaltered  and  imadulterated 
inocidiun  of  the  single-embedded 
Heliothis  zea  nuclear  polyhedrosis  virus 
(HzSNPV).  The  identity  of  the  seed 
virus  must  be  assured  by  periodic 
checks. 

(b)  Each  lot  of  active  ingredient  of  the 
viral  insecticide  shall  have  the 
following  specifications: 

(1)  The  level  of  extraneous  bacterial 
contamination  of  the  final  unformulated 
viral  insecticide  should  not  exceed  10' 
colonies  per  gram  as  determined  by  an 
aerobic  plate  on  trypticase  soy  agar. 

(2)  Human  pathogens,  e.g., 
Salmonella,  Shigella,  or  Vibrio,  must  be 
absent. 

(3)  Safety  to  mice  as  determined  by  an 
intraperitoneal  injection  study  must  be 
demonstrated. 

(4)  Identity  of  the  viral  product,  as 
determined  by  the  most  sensitive  and 
standardized  analytical  technique,  e.g., 
restriction  endonuclease  and/or  SDS- 
PAGE  analysis,  must  be  demonstrated. 

(c)  Exemptions  from  the  requirement 
of  a  tolerance  are  established  for  the 
residues  of  the  microbial  insecticide 
Heliothis  zea  NPV,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section,  in 
or  on  all-agricultiu-al  commmodities 
including:  com,  cottonseed,  beans, 
lettuce,  okra,  peppers,  sorghiun, 
soybeans,  and  tomatoes. 

e.  Section  180.1033  is  revised  to  read 
as  follows: 

§  180.1033    Methoprene;  exemption  from 
the  requirement  of  a  tolerance. 

Methoprene  is  exempt  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultmal  commodities  when 
used  to  control  mosquito  larvae 
including  pastures,  rice  fields, 
vineyards,  date  palm  orchards,  nut 
orchards,  berry  orchards,  and  fruit 
orchards. 

PAFIT  185— {AMENDED] 

2.  ]n  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  185.4150  is  revised  to  read 
as  follows: 

§185.4150    Methoprene. 

A  tolerance  of  10  parts  per  million  is 
established  for  residues  of  isopropyl 
(E,E)-ll-methoxy-3,7,ll-trimethyl-2.4- 


dodecadienoate)  in  or  on  the  food 
additive  commodity  cereal  grain  milled 
fractions  (except  flour  and  rice  hulls). 
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40  CFR  Parts  185  and  186 
[PP  4H5683m21S6;  FRL-4968-1] 
RIN  2070-AB78 

Hexazinone;  Food/Feed  Additive 
Regulations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  estabUshes 
food  and  feed  additive  regulations  for 
residues  of  the  herbicide  hexazinone  (3- 
cyclohexyl-6-(dimethylamino)-l- 
methyl-l,3.5-triazine-2,4(lH,3H)-dione) 
and  its  metabolites  (calculated  as 
hexazinone)  in  sugarcane  molasses.  E.I. 
du  Pont  de  Nemours  &  Co.,  Inc., 
petitioned  for  these  regulations  under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  16,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4H5683/ 
R2156J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  dociunent  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwry.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
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on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
die  docket  number  [PP  4H5683/R2156J. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
0PM)  23,  RegisU-ation  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  1921  Jefferson  Davis  Hwy., 
ArUngton.  VA  22202,  (703)-305-6224:  e- 
mail:  miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  June  28, 1995  (60  FR 
33387),  EPA  issued  a  proposed  rule 
(FRL-4968-1)  that  gave  notice  that  E.I. 
du  Pont  de  Nemours  &  Co.,  Inc.,  had 
petitioned  EPA  under  sections  408  and 
409  of  the  FFDCA,  21  U.S.C.  346a  and 
348,  to  amend  40  CFR  185.3575  and 
186.3575  to  establish  food  and  feed 
additive  regulations,  respectively,  for 
combined  residues  of  the  herbicide 
hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l  ,3,5- 
triazine-2,4-(lH,3H)-dione)  and  its 
metaboUtes  (calculated  as  hexazinone) 
in  or  on  the  food  and  feed  additive 
commodity  sugarcane  mo.lasses  at  5.0 
parts  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  responsie  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  food  and  feed 
additive  regulations  will  protect  the 
public  health.  Therefore,  the  regulations 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  mauiner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [FAP 
4H5683/R2156]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [FAP  4H5683/R2156], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  3708.  401  M  St..  SW., 
Washington.  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketOepamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  enoyption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 


The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  wtis  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  parts  185  and  186 
are  amended  as  follows: 
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PART  185— {AMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authmlty:  21  U.S.C.  346a  and  371. 

b.  By  revising  §  185.3575,  to  read  as 
follows: 

S  185.3575    Hexazinon*. 

A  food  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180.1  (n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  in  Florida,  is 
established  for  combined  residues  of  the 
herbicide  hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l  ,3,5- 
triazine-2,4(lH,3/f)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  food  commodity: 


CommodKy 


Parts  per 
miHion 


Sugarcane,  molasses  . 


5.0 


PAFTT  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346. 

b.  By  revising  §  186.3575,  to  read  as 
follows: 

§188.3575    Haxazinofw. 

A  feed  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180.1(n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  in  Florida,  is 
established  for  combined  residues  of  the 
herbicide  hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l  .3.5- 
triazine-2,4(lH,3H)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  feed  commodity: 


Corranodtty 


Parts  per 
miHion 


Sugarcane,  nnolasses 


5.0 


[FR  Doc.  95-20012  Filed  8-15-95;  8:45  am] 
tfliit^  cooE  HMO  m  r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docket  No.  FEMA-7623] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  commimi ties' 
participation  in  the  program  authqrizes 
the  sale  of  flood  insiu-ance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  fit)m  any  licensed 
property  insiu^nce  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFTP  at:  Post  Office  Box  6464, 
Rockville.  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Strtot, 
SW.,  room  417,  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  piux:hase 
flood  insiu^mce  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measvires  aimed  at  protecting  lives  and 
new  construction  firom  futiue  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insm^nce  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
commimities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 


construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  nUe  does  not  involve  any 
collection  of  information  for  piuposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  impUcations  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 
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§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/Location 


Community 
No. 


Effective  date  of  eligibility 


Cun-ent  effective 
map  date 


New  Ellglbles— Emergency  Program 

Illinois:  Muncie,  village  of,  Vermilion  County 

Maine:  Uttleton,  town  of,  Aroostook  County 

Michigan:  Concord,  township  of.  Jacltson  County  

Montana:  Superior,  town  of.  Mineral  County 

South  Dakota:  Big  Stone  City,  city  of,  Grant  County  ... 

Texas:  Taff,  city  of,  San  Patricio  County — 

North  Dakota:  Clifford,  city  of.  Traill  County 

South  Carolina:  Fairfax,  town  of,  Allendale  County  

Mk:higan: 

Holmes,  township  of,  Menominee  County 

Spacing,  township  of,  Menominee  County 

Georgia:  Coolidge,  city  of,  Thomas  County  

Louisiana:  Epps,  village  of.  West  Carroll  County 

New  Ellglbles — Regular  Program 

Kentucky:  Vine  Grove,  city  of.  Hardin  County 

South  Carolina:  Pelk)n,  town  of,  Lexington  County 

Maryland:  Church  Creek,  town  of.  Dorchester  County 

Reinstatements 
Mississippi:  Stone  County,  unincorporated  areas  


Massachusetts:  Richmond,  town  of,  Berkshire  County 

Pennsylvania:    Point   Marion,    tx>rough   of,    Fayette 
County. 

Net)raska:  Paxton,  village  of.  Keith  County 


Regular  Program  Conversions 

Region  II 
New  York:  Evans,  town  of,  Erie  County  

Region  III 
Virginia:  Hampton,  independent  city 

Region  V 
Ohio:  Malvern,  village  of.  Carroll  County 

Region  X 
Oregon:  Fairview,  city  of.  Multnomah  County  

Region  II 

New  York: 

Oswego,  town  of,  Oswego  County 

Rfchland.  town  of,  Oswego  Coun^ 

Region  IV 

(aeor^  Glynn  County,  unincorporated  areas 

South  Carolina: 

Cayce.  city  of,  Lexington  County , 

Lexington  County,  unincorporated  areas  

West  Colunit)ia.  dty  of.  Lexington  County  .... 
Region  V 

Minnesota:  Andover,  city  of,  Anoka  County  

Ohk>:  Miami  County,  unirworporated  areas 

Region  VI 

Texas: 

Comal  County,  unincorporated  areas 

Schertz,  city  of,  Bexar  County 

Sherman,  city  of,  Grayson  County _ 

Region  VII 
Missouri:  Hayti  Heights,  city  of,  Pemiscot  County 

Nebraska:  Blair,  city  of,  Washington  County 

Region  X 
idado:  Coeur  (f  Alene,  city  of,  Kootenai  County  ... 


170963 
230428 
260946 
300128 
460156 
481506 
380684 
450010 

260457 
260461 
130169 
220283 

210096 
450135 
240101 

280300 
250038 
421617 

310130 


360240 
515527 
390052 
410180 


360657 
360660 

130092 

450131 
450129 
450140 

270689 
390398 


485463 
480269 
485509 

290277 
310228 

160078 


July  11,  1995 

do 

do 

do _ 

do 

do 

July  19,  1995. 
do 


July  28, 1995 

do 

do 

do 


July  18,  1995 
July  17,  1995 
July  25,  1995 


Apr.  23,  1980,  Emerg;  Sept.  1,  1987,  Reg;  Sept  1, 

1987,  Susp;  July  11,  1995,  Rein. 
July  25,  1975,  Emerg;  Dec.  4,  1985,  Reg;  Dec.  4. 

1985,  Susp;  July  11,  1995,  Rein. 
July  3,  1974;  Emerg;  July  4,  1988.  Reg;  July  4,  1988. 

Susp;  July  26.  1988,  Rein;  June  16,  1995,  Susp; 

July  21, 1995  Rein. 
Oct.  20.  1975,  Emerg;  Sept  27.  1985,  Reg;  June  19. 

1989,  Susp;  July  5,  1995.  Rein. 


July  3, 1995,  suspension  withdrawn 

do 

do 

do 


July  17, 1995,  suspension  withdrawn 
do 


,.do 

..do 
..do 
..do 

..do 
..do 


..do 
..do 
..do 


..do 
..do 

..do 


Feb.  23,  1979. 
Mar.  21,1975. 


Nov.  12, 1976. 
Apr.  23, 1976. 

Apr.  2.  1976. 
May  29,  1979. 

Nov.  4.  1988. 
July  17,  1995. 
OcL  18.  1988. 

Sept.  1,  1987. 
Dec.  4,  1985. 
June  16,  1995. 

SepL  27.  1985. 

July  3,  1995. 
Do. 
Do. 
Do. 


July  17, 1995. 
Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 


Do. 
Do. 
Do. 

Do. 
Do. 

Do. 


>Pode  fc>r  reading  ttwrd  column:  Emerg.— Emergency;  Reg.— Regular,  Susp.— Suspensron.  Rein.— Reinstatement 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  insurance.") 

Issued:  August  10. 1995. 
Robert  H.  VoUand. 

Acting  Deputy  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  95-20271  Filed  8-15-95;  8:45  am) 

NLUNQCOOC  tnS-M-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1160 
BIN  31S4-AAOO 

Indemnities  Under  the  Arts  and 
Artifacts  Indemnity  Act 

agency:  Federal  Council  on  the  Arts 
and  the  Humanities. 
action:  Final  rule. 

summary:  The  Federal  Council  on  the 
Arts  and  Humanities  is  adopting  as  a 
final  rule,  without  change,  the 
provisions  of  a  proposed  rule  that 
revises  the  regulations  implementing 
the  Arts  and  Artifacts  Indemnity  Act.  as 
amended  (20  U.S.C.  971-977)  (the 
"Act").  The  final  rule  permits  the 
indemnification  of  eligible  items  firom 
the  United  States  while  on  exhibition  in 
this  country  in  connection  with  an 
exhibition  of  eUgible  items  from  outside 
of  the  United  States.  The  final  rule  also 
includes  illustrations  of  exhibitions 
eligible  for  indemnification  which  are 
intended  to  provide  further  guidance  to 
persons  considering  applying  for  the 
indemnification  of  an  international 
exhibition.  The  final  rule  is  not 
intended  to  bring  about  a  major  shift  in 
emphasis  of  the  current  policy  or 
practice  of  the  indemnity  program. 
EFFECTIVE  DATE:  September  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Whelihan,  Indemnity 
Administrator,  National  Endowment  for 
the  Arts.  1100  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C.  20506,  202- 
682-5442. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Statutory  Background 

In  1975,  the  United  States  Congress 
enacted  the  Arts  and  Artifacts 
Indemnity  Act  which  established  an 
indemnity  program  administered  by  the 
Federal  Coimcil  on  the  Arts  and  the 
Humanities  (the  "Federal  Council").  20 
U.S.C.  Sections  971-977.  The  Federal 
Coimcil  is  composed  of  the  heads  of 
nineteen  federal  agencies  and  was 
established  by  Congress,  among  other 
things,  to  coordinate  the  poUcies  and 


operations  of  the  National  Endowment 
for  the  Arts,  the  National  Endowment 
for  the  Humanities,  and  the  Institute  of 
Museum  Services,  including  the  joint 
support  of  activities.  20  U.S.C.  Section 
971. 

Under  the  Indemnification  program, 
the  United  States  Government 
guarantees  to  pay  loss  or  damage  claims, 
subject  to  certain  limitations,  arising  out 
of  exhibitions  containing  Items 
determined  by  the  Federal  Council  to  be 
of  educational,  culttiral,  historical  or 
scientific  value  the  exhibition  of  which 
must  be  certified  by  the  Director  of  the 
United  States  Information  Agency  as 
being  in  the  national  interest.  In  order 
to  be  eligible  for  indemnification,  the 
objects  must  be  on  exhibition  in  the 
United  States,  or  if  outside  this  country 
preferably  as  part  of  an  exchange  of 
exhibitions. 

B.  Legislative  History 

On  May  21, 1975,  Senators  Claiborne 
Pell  (D,  RI)  and  Jacob  Javits  (R,  NY) 
introduced  the  Arts  and  Artifacts 
Indemnity  Act  as  an  amendment  to  the 
reauthorization  of  the  National 
Foundation  on  the  Arts  and  Himianltles 
Act  of  1965.  According  to  the  House 
Committee  report,  the  purpose  of  the 
statute  was  "to  provide  indemnities  for 
exhibitions  of  artistic  and  humanistic 
endeavors,  and  for  other  purposes." ' 
The  Senate  Committee  stated  that  it 
believed  that  this  purpose  could  be 
advanced  "through  the  exchange  of 
cultural  activities  and  sharing  by 
nations  of  the  world  of  their  cultural 
institutions  and  national  wealth  and 
treasure."  2 

The  broad  purpose  of  the  Act  is 
echoed  throughout  the  Act's  language 
and  legislative  history.  For  example,  in 
testifying  at  joint  hearings  before  the 
House  Subcommittee  on  Select 
Education  and  the  Senate  Special 
Subcommittee  on  Arts  and  Humanities, 
Nancy  Hanks,  Chairman,  National 
Endowment  for  the  Arts,  stated: 

Cultural  exhibitions  and  exchanges  of  high 
quality  should  be  encouraged  by  the  laws 
and  policies  of  the  United  States 
Government.  They  are  in  the  national  interest 
because  of  the  personal,  aesthetic, 
intellectual,  and  cultural  benefits  accruing  to 
every  man,  woman  and  child  of  this  nation 
who  has  the  opportunity  to  exf)erience  these 
beautiful  and  enlightening  presentations.  We 
believe  that  this  country  should  do  as  much 
as  any  nation  in  the  world  to  insure  that 
these  vitally  important  programs  are 
strengthened.^ 

There  was  concern  in  Congress  that 
such  exchanges  were  impeded  by 


3H.R.  Rep,  No.  680, 94th  Congn  Isi  Sess..  at  5. 


prohibitively  high  insurance  costs.  The 
Senate  noted  that  "anywhere  from  half 
to  two-thirds  of  the  cost  of  an 
international  exhibition  is  the  cost  of 
insuring  the  material  to  be  exhibited."^ 
Ronald  Berman,  Chairman  of  the 
Federal  Council,  testified  that  without 
indemnification  provided  in  special 
legislation  enacted  by  the  93rd 
Congress,  the  insurance  costs  in 
connection  with  several  widely 
attended  exhibitions  would  have  been 
prohibitive.* 

C.  Regulatory  Background 

The  Federal  Council  is  the  agency 
charged  by  Congress  with  the 
responsibiUty  to  administer  the  Arts  and 
Artifacts  Indemnity  Act.  In  practice,  the 
Indemnity  Program  is  administered  for 
the  Federal  Council  by  the  Museum 
Program  of  the  National  Endowment  for 
the  Arts  under  the  "Indemnities  Under 
the  Arts  and  Artifacts  Indemnity  Act" 
regulations  (the  "Regulations"),  which 
are  set  forth  at  45  CFR  Part  1160. 

These  Regulations  have  been 
promulgated,  and  amended  from  time  to 
time,  by  the  Federal  Coimcil  pursuant  to 
the  express  and  implied  rulemaking 
authorities  granted  by  Congress  to  make 
and  amend  rules  needed  for  the 
effective  administration  of  the 
Indemnity  program.  Among  other 
things.  Congress  expressly  granted  the 
Federal  Council  the  authorities  to 
establish  the  terms  and  conditions  of 
indemnity  agreements;  to  set 
apphcation  procedures;  and  to  establish 
claim  adjustment  procedures.  20  U.S.C 
Sections  971(a)(2),  973(a),  975(a). 

For  a  number  of  years,  the  Federal 
Council  has  considered  the  desirability 
of  amending  the  Regulations  to  permit 
the  indemnification  of  U.S.-owned  loans 
on  exhibition  in  the  United  States  in 
connection  with  certified  international 
exhibitions.  As  currently  drafted,  the 
Regulations  do  not  cover  domestic 
objects  on  loan  to  an  international 
exhibition  in  the  United  States.  The 
Regulations  provide,  in  pertinent  part: 

An  indemnity  agreement  made  under  these 
regulations  shall  cover: 

(1)  Eligible  items  from  outside  the  United 
States  while  on  exhibition  in  the.  United 
States  or 

(2)  Eligible  items  from  the  United  States 
while  on  exhibition  outside  this  country, 
preferably  when  they  are  part  of  an  exchange 
of  exhibitions.  45  CFR  Section  1160.1. 

On  February  25, 1993,  during  a 
lengthy  discussion  of  the  application  of 
the  National  Gallery  of  Art  for  the 
indemnification  of  the  exhibition  "Great 
French  Paintings  from  the  Barnes 


*S.  Rep.  No.  289,  94th  Cong.,  1st  Sess.,  at  1. 
>H.R.  Rep.  No.  680.  94th  Cong..  1st  Sess..  at  5. 
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Foundation:  Impressionist,  Post- 
Impressionist  and  Early  Modem."  the 
Federal  Council  concluded  that  the 
ehgibility  criteria  set  forth  in  the 
Regulations  were  more  narrowly  drawn 
than  required  under  the  Act.  While  the 
Council  approved  the  indemnification 
of  the  Barnes  exhibition,  which 
consisted  of  one  foreign-owned  object 
and  80  domestically  owned  objects,  a 
Certificate  of  Indemnity  ultimately  did 
not  issue  because  of  legal  uncertainties 
related  to  the  Council's  action  under  its 
current  Regulations.  To  clarify 
eligibility  issues  for  future  actions,  the 
Federal  Council  voted  to  amend  its 
regulations. 

After  extensive  discussion  of  the 
issue,  the  Federal  Council  resolved  that 
the  proposed  amendment  to  the 
Regulations  would  significantly 
enhance  its  ability  to  provide  the 
American  public  with  the  benefits  to  a 
high  quality  program  of  international 
exhibitions  while  not  significantly 
increasing  the  exposure  of  the  Federal 
government  to  pay  loss  or  damage 
claims  nor  significantly  adding  to  the 
administrative  burdens  or  costs  of  the 
program. 

The  Federal  Council  concluded  that 
widening  the  eligibility  criteria  under 
the  Indemnity  Program  to  include 
coverage  of  U.S.-owned  objects  in 
exhibitions  that  also  include  foreign- 
owned  loans  would  provide  an 
important  benefit  to  U.S.  cultural 
institutions  and  to  the  American  public. 
Under  the  current  guidelines.  U.S.- 
owned  loans  may  be  indemnified  only 
when  exhibited  abroad.  The  Federal 
Council  concluded  that  if  items  from 
abroad  are  of  educational,  cultural, 
historical  or  scientific  value,  and  their 
exhibition  has  been  certified  by  the 
Director  of  the  United  States 
Information  Agency  as  being  in  the 
national  interest,  thereby  making  them 
eligible  for  indemnification  coverage, 
the  U.S.-owned  loans  to  the  exhibition 
also  should  be  eligible  for 
indemnification. 

The  Federal  Council  stressed  that  the 
amendment  is  not  intended  to  bring 
about  a  major  shift  in  the  emphasis  of 
the  current  policy  or  practice  of  the 
indemnity  program.  Under  the  amended 
Regulations,  indemnity  coverage  will 
continue  to  be  available  primarily  for 
the  exhibition  of  items  coming  from 
outside  the  United  States.  In 
determining  whether  to  Indemnify 
international  exhibitions  that  also 
include  U.S.  loans,  the  Federal  Council 
will  continue  to  apply  the  same  general 
standard  of  review — whether  the 
exhibition  taken  as  a  whole  is  of 
educational,  cultural,  historical  or 
scientific  significance.  However,  to 


guard  against  potential  abuses,  the 
Federal  Council  will  require  that  the 
foreign  loans  be  an  integral  or  essential 
component  of  the  exhibition. 
Exhibitions  consisting  solely  of 
domestic  items  will  continue  to  be 
ineligible  for  indemnification. 

The  Federal  Council  concluded  that 
because  of  the  overall  statutory  cap  on 
the  program  the  proposed  modification 
would  not  significantly  increase  the 
exposure  of  die  Federal  government  to 
claims  for  loss  or  damage  while 
providing  Important  additional  relief  for 
U.S.  borrowing  institutions.  Under  the 
statutory  cap.  the  Federal  Coimcil  may 
not  issue  indemnity  agreements 
covering  losses  of  more  than  an 
aggregate  of  $3,000,000,000  at  any  one 
time.  The  cap— and  thereby  the  total 
government  exposure — remains  the 
same  whether  the  indemnity  agreements 
cover  foreign  or  domestic  content. 
Moreover,  the  fact  that  coverage  during 
international  transit,  the  time  of  greatest 
risk,  would  not  be  required  for  loans 
from  U.S.  lending  institutions  greatly 
reduces  the  risk  of  additional  losses. 

The  Federal  Coimcil  further 
concluded  that  the  proposed 
amendment  would  not  cause  a 
significant  increase  in  either  the  number 
of  applications  to  the  program  or  the 
administrative  burdens  associated  with 
applying  or  reviewing  indemnification 
applications.  This  is  the  case  because 
under  the  current  practice,  applicants 
already  are  required  to  include 
information  on  domestic  loans  in  thelr 
applicatlons.  and  indemnify  panels 
consider  the  educational,  cultural, 
historical  or  scientific  value  of  both  the 
domestic  and  foreign  items  in 
determining  whether  to  indemnify  an 
exhibition. 

While  the  need  to  determine  whether 
indemnification  of  the  domestic  content 
is  appropriate  will  require  an  additional 
judgment  made  by  the  Federal  Council, 
it  is  similar  in  character  to  the 
determinations  already  made  by  the 
Federal  Council  in  determining  the 
appropriateness  of  indemnification  of 
foreign  content.  Moreover,  the  same 
options  for  technical  assistance  and 
resubmission  will  be  available  for  a 
rejected  applicant  as  are  currently 
available. 

On  June  16, 1993,  on  the  basis  of 
these  conclusions,  the  Federal  Coimcil 
reaffirmed  its  vote  of  February  25. 1993 
to  amend  the  Regulations  to  permit  the 
coverage  of  domestic  items  in 
connection  with  international 
exhibitions  in  the  United  States. 
Specifically,  the  Federal  Council 
approved  a  motion  to  promulgate 
regulations  revising  45  CFR  1160.1 


("Purpose  and  Scope")  by  adding  the 
following  language: 

(3)  eligible  items  from  the  United  States 
while  on  exhibition  in  the  United  States  if 
the  exhibition  includes  other  eligible  items 
from  outside  the  United  States. 

On  April  6. 1994,  the  Federal  Council 
pubUshed  in  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  regarding  the  indemnification  of 
eligible  items  ftom  the  United  States 
while  on  exhibition  in  this  country  in 
connection  with  an  exhibition  of  items 
from  outside  the  United  States.  59  FR 
16162-64.  April  6. 1994.  On  July  6, 
1995.  the  Federal  Council  pubUshed  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  which  included 
the  Federal  Council's  responses  to  the 
comments  received  in  response  to  the 
ANPR.  60  FR  35162-66.  July  6. 1995. 

n.  Discussion  of  Comments  Received 

The  Federal  Council  did  not  receive 
any  comments  in  response  to  its  notice 
of  proposed  rulemaking. 

m.  Regulatory  Anlayses 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  20. 
1993. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  for  the  Arts  and 
Artifacts  Indemnity  Program  is  45-201. 

For  the  Federal  Council  on  the  Arts  and  the 
Humanities. 
Michael  S.  Shapiro. 

Counsel  to  the  Federal  Council  on  the  Arts 
and  the  Humanities. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Part  1160  is  amended 
as  follows: 

PART  1160— INDEMNITIES  UNDER 
THE  ARTS  AND  ARTIFACTS      ' 
INDEMNITY  ACT 

1.  The  authority  citation  fol^  part  1160 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  971-977. 

2.  Section  1160.1  is  amended  by 
revising  paragraph  (a)  as  follows: 

§1160.1    Purpose  and  scope. 

(a)  This  part  sets  forth  the  exhibition 
Indemnity  procedures  of  the  Federal 
Council  on  the  Arts  and  Humanities 
under  the  Arts  and  Artifacts  Indemnity 
Act  (Pub.  L.  94-158)  as  required  by 
section  2(a)(2)  of  the  Act. 
***** 

3.  Sections  1160.4  through  1160.11 
are  redesignated  as  §§1160.5  through 
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1160.12  and  a  new  Section  1160.4  is 
added  to  read  as  follows: 

S  1160.4    Eligibility. 

An  indemnity  agreement  made  under 
these  regulations  shall  cover: 

(a)  Eligible  items  from  outside  the 
United  States  while  on  exhibition  in  the 
United  States; 

(b)  Eligible  items  from  the  United 
States  while  on  exhibition  outside  this 
country,  preferably  when  they  are  part 
of  an  exchange  of  exhibitions;  and 

(c)  Eligible  items  from  the  United 
States  while  on  exhibition  in  the  United 
States,  in  coimection  with  other  eligible 
items  from  outside  the  United  States 
which  are  integral  to  the  exhibition  as 

a  whole. 

Exampkl 

Museiim  A,  an  American  art  museum,  is 
organizing  a  retrospective  exhibition  which 
will  include  more  than  150  works  of  ait  by 
the  Impressionist  painter  Auguste  Renoir. 
The  exhibition  will  present  the  full  range  of 
Renoir's  production  for  the  first  time  ever  in 
an  American  museum.  Museums  B  and  C, 
large  national  museums  in  Paris  and  London, 
have  agreed  to  lend  125  major  woEks  of  art 
illustrating  every  aspect  of  Renoir's  career. 
Museum  A  is  also  planning  to  include  related 
works  from  other  American  public  and 
private  collections  which  have  not  been  seen 
together  since  the  artist's  death  in  1919. 
Museums  D  and  E,  major  east  coast  American 
art  museums,  have  agreed  to  lend  25 
masterworks  by  Renoir.  The  exhibition  will 
open  in  Chicago  and  travel  to  San  Francisco 
and  Washington. 

DtocuMJon 

Example  1  is  a  straightforward  application 
of  the  amended  indemnity  regulations.  Under 
the  old  regulations,  only  the  works  of  ait 
from  Museimu  B  and  C  the  foreign 
museums,  would  have  been  eligible  for 
indemnification.  Under  the  proposed 
Regulations,  the  works  of  art  from  American 
museums  and  other  public  and  private 
collections  also  would  be  eligible  for 
indemnification.  In  determining  whether  to 
indemnify  the  entire  exhibition,  the  Federal 
Council  will  evaluate  the  exhibibition  as  a 
whole  and  whether  the  foreign  loans  are 
integral  to  the  educational,  cultural, 
historical  or  scientific  significance  of  the 
exhibition.  In  this  example,  the  Federal 
Cotmcil  would  likely  approve 
indemnification  of  the  entire  exhibit. 

Example  2 

Museum  A  in  Massachusetts  is  organizing 
an  exhibition  celebrating  250  Years  of 
Decorative  Arts  in  America,  to  be  held  in 
conjunction  with  the  state's  celel>ration  of  the 
millenniimi.  Included  among  the  objects  to 
be  borrowed  from  museums  and  historical 
societies  in  the  United  States  are  furniture, 
textiles,  metalwork,  ceramics,  glass  and 
jewelry,  illustrating  the  best  examples  of 
American  design  from  colonial  tines  to  the 
present.  The  curator  traveled  abroad  recently 
and  saw  an  exhibition  of  American  quilts 
which  have  been  acquired  by  a  British 


decorative  arts  museums.  He  intends  to 
borrow  several  of  the  quilts  for  the 
exhibition. 

Discussion 

Example  2  raises  the  question  as  to 
whether  the  American  museum  organizing 
the  exhibition  has  included  the  British- 
owned  American  quilts  merely  to  obtain 
insurance  relief.  In  determining  whether  to 
indemnify  the  entire  exhibition,  the  Federal 
Council  will  evaluate  the  exhibition  as  a 
whole  and  whether  the  foreign  loans  are 
integral  to  achieving  its  educational,  cultural 
and  historical  purposes.  Here,  it  is  likely  that 
the  Federal  Council  will  conclude  that  the 
foreign  work  are  not  an  essential  component 
of  the  exhibition.  The  Federal  Council  also 
may  seek  additional  information  from  the 
applicant  to  determine  whether  the 
objectives  of  the  exhibition  could  have  been 
accomplished  as  satisfactorily  by  borrowing 
American  quilts  from  U.S.  collections.  On 
these  facts,  the  Federal  Council  in  all 
likelihood  would  deny  indemnification  for 
the  entire  exhibition. 

Examples 

Museum  A,  an  American  museiom,  is 
organizing  an  exhibition  of  the  works  of 
James  Watkins,  a  nineteenth  century 
American  painter,  focusing  on  his  studies  of 
human  anatomy.  Museum  A  has  the  foremost 
collection  of  preparatory  drawings  related  to 
Watkins'  major  painting,  "The  Surgeon  and 
His  Students."  The  painting  is  in  the 
permanent  collection  of  Museum  B,  located 
in  the  south  of  France,  which  has  agreed  to 
lend  the  painting  for  the  exhibition.  The 
exhibition  will  be  shown  at  Museum  B  after 
the  U.S.  tour.  American  Universities,  C  and 
D,  have  also  agreed  to  lend  anatomical 
illustrations  and  drawings  which  show 
Watkins'  development  as  a  draughtsman.  The 
exhibition  and  accompanying  catalogue  are 
expected  to  shed  new  light  on  Watkins 
contributions  to  art  and  scientific  history. 

Discussion 

Example  3  addresses  the  issue  of  whether 
the  Federal  Council  will  indemnify  an 
exhibition  even  where  the  U.S.  objects 
outnumber  the  foreign  works.  In  determining 
whether  to  indemnify  the  entire  exhibition, 
the  Federal  Council  will  evaluate  the 
exhibition  as  a  whole  and  the  relationship  of 
the  foreign  loans  to  the  educational,  cultural, 
historical  and  scientific  significance  of  the 
exhibition.  In  this  example,  the  exhibition 
promises  to  make  important  contributions 
not  only  to  the  history  of  art  but  also  to  the 
history  of  science.  While  there  is  only  a 
single  foreign  work  of  art,  it  is  clearly  an 
essential  component  of  the  exhibition  as  a 
whole.  The  case  for  indemnification  of  the 
entire  exhibition  is  further  strengthened  by 
the  foct  that  a  foreign  masterpiece,  which  is 
closely  related  to  the  preparatory  drawings 
and  anatomical  illustrations  and  drawings 
owned  by  American  institutions,  will  be 
made  available  to  the  American  public.  Thus, 
the  mere  &ict  that  the  U.S.  loans  outnumber 
the  foreign  works  will  not  in  itself  disqualify 
the  entire  exhibition  for  indemnification. 

(FR  Doc.  95-20189  Filed  8-15-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  387 
[Docket  No.  R-157] 
RIN  No.  2133-AB18 

Utilization  and  Disposal  of  Surplus 
Federal  Real  Property  for  Development 
or  Operation  of  a  Port  Facility 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  rule  provides  guidance 
for  implementation  by  the  Secretary  of 
Transportation,  acting  by  and  through 
the  Maritime  Administrator,  Maritime 
Administration  (Secretary),  of 
controlling  regulations  issued  by  the 
Administrator  of  General  Services 
(Administrator),  as  authorized  by  Public 
Law  103-160.  This  rule  prescribes  the 
terms,  reservations,  restrictions,  and 
conditions  imder  which  the  Secretary 
will  convey  surplus  Federal  real 
property  and  related  personal  property 
to  public  entities  for  use  in  the 
development  or  operation  of  a  port 
facility. 

EFFECTIVE  DATE:  This  rule  is  effective 
Augiist  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Carman,  Acting  Chief,  EKvision 
of  Ports,  Maritime  Administration, 
MAR-830,  Room  7201.  400  Seventh 
Street,  SW.,  Washington,  DC,  20590, 
(202) 366-4357. 

SUPPLEMENTARY  INFORMATION:  Due  to  the 
downsizing  of  the  United  States 
Government,  stuplus  Federal  real 
property  and  related  personal  property 
is  becoming  available  which  may  be 
suitable  for  the  development  or 
operation  of  a  port  facility.  Section  2927 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994,  enacted 
November  30, 1993,  Public  Law  103- 
160,  amended  Section  203  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  484)  to 
provide  that  under  such  regulations  as 
the  Administrator,  after  consultation 
with  the  Secretary  of  Defense,  may 
prescribe,  the  Adininistrator  or  the 
Secretary  of  Defense,  in  the  case  of 
property  located  at  a  military 
installation  closed  or  realigned  pursuant 
to  a  base  closiuv  law,  may,  in  his  or  her 
discretion,  assign  to  the  Secretary  for 
disposal  such  siuplus  real  property, 
including  buildings,  fixtures,  and 
equipment  situated  thereon,  as  is 
recommended  by  the  Secretary  as  being 
needed  for  the  development  or 
operation  of  a  port  facility.  The 
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Secretary  of  Transportation  delegated 
the  authority  to  convey  such  real  and 
personal  surplus  Federal  property  to  the 
Maritime  Administrator  (59  FR  36987, 
July  20, 1994).  The  Administrator  has 
issued  a  final  rule  (60  FTl  35706,  July  11, 
1995). 

This  rule  establishes  the  terms, 
reservations,  restrictions,  and 
conditions  of  the  conveyance,  as 
required  by  Public  Law  103-160,  which 
are  consistent  with  the  controlling 
regulations  at  41  CFR  101-47.308-10. 
Most  of  the  terms,  reservations, 
restrictions,  and  conditions  used  in  this 
rule  are  found  in  other  surplus  Federal 
property  conveyance  program 
regulations  of  Federal  agencies.  The  port 
facility  definition  is  new  and  was 
developed  by  the  Secretary  to 
implement  the  conveyance  program. 

Rulemaking  Analyses  and  Notices 

This  rulemaking  has  been  reviewed 
imder  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  It  is  not 
considered  to  be  an  economically 
significant  regulatory  action  imder 
Section  3(f)  of  E.O.  12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities.  This  rule 
would  not  significanUy  affect  other 
Federal  agencies;  would  not  materially 
alter  budgetary  impacts;  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities  or  the  principles  set  forth  in 
E.O.  12866,  and  has  been  determined  to 
be  a  nonsignificant  rule  imder  the 
Department  Regtilatory  Policies  and 
Procedures.  Accordingly,  it  is  not 
considered  to  be  a  significant  regxilatory 
action  under  E.0. 12866.  Since  this  is  a 
matter  relating  to  public  property  it  is 
exempt  fi-om  the  notice  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553  (a)(2)).  Furthermore,  it  is 
necessary  to  finalize  guidelines  to 
fecilitate  and  expedite  the  selection  of 
the  recipients  of  properties  and  the 
actual  conveyance. 

This  rule  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Federalism 

The  Secretary  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  these  regulations  do  not 


have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment 

The  Secretary  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  that  the 
Secretary,  as  a  sponsoring  agency  under 
the  port  facility  conveyance,  is  not 
required  to  prepare  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Secretary  will  insure  that 
the  reuse  plan  submitted  by  an 
applicant  complies  with  the  provisions 
of  NEPA  as  prepared  by  the  disposal 
agency. 

Paperwork  Reduction  Act 

This  rulemaking  contains  a  reporting 
requirement  that  is  subject  to  the  Office 
of  Management  and  Budget  (OMB) 
approval  under  5  CFR  Part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.),  as 
amended,  and  is  being  (or  has  been) 
submitted. 

List  of  Subjects  in  46  CFR  Part  387 

Government  property  management. 
Surplus  Government  property. 

Accordingly,  new  46  CFR  Part  387  is 
added  to  read  as  follows: 

PART  387— UTILIZATION  AND 
DISPOSAL  OF  SURPLUS  FEDERAL 
REAL  PROPERTY  FOR 
DEVELOPMENT  OR  OPERATION  OF  A 
PORT  FACILITY 

Soc 

12.1  Scope. 

12.2  Definitions. 

12.3  Notice  of  availability  of  surplus 
property. 

12.4  Applications. 

12.5  Surplus  property  assignment 
recommendation. 

12.6  Terms,  reservations,  restrictions,  and 
conditions  of  conveyance. 

Authority:  Pub.  L.  103-160, 107  stat.  1933 
(40  U.S.C.  484  (q)) 

§12.1    Scope. 

This  part  is  applicable  to  Surplus 
Property  that  is  recommended  by  the 
Secretary  as  being  needed  for  the 
development  or  operation  of  a  Port 
Facility  and  is  appropriate  for  being 
assigned  to,  or  that  has  been  assigned  to 
the  Secretary  for  conveyance  as 
provided  for  in  Public  Law  103-160  and 
40  U.S.C.  471  et  seq. 


§12.2    Definitions. 

(a)  Act  means  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
as  amended,  40  U.S.C.  471  et  seq.,  and 
41  CFR  101-47.  Terms  defined  in  the 
Act  and  not  defined  in  this  section  have 
the  meanings  given  to  them  in  the  Act. 

(b)  Applicant  means  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  any  political  subdivision, 
municipaUty,  or  instrumentality  thereof, 
that  has  submitted  an  application  to  the 
Secretary  to  obtain  surplus  Federal 
property. 

(c)  Disposal  Agency  means  the 
executive  agency  of  the  Government 
which  has  authority  to  assign  property 
to  the  Secretary  for  conveyance  for 
development  or  operation  of  a  port 
facility. 

(d)  Grantee  means  the  Applicant  to 
which  surplus  Federal  property  is 
conveyed. 

(e)  Grantor  means  the  Secretary. 

(f)  Port  Facility  means  any  structure 
and  improved  property,  including 
services  coimected  therewith,  whether 
located  on  the  waterfi'ont  or  inland, 
which  is  used  or  intended  for  use  in 
developing,  transferring,  or  assisting 
maritime  commerce  and  water 
dependent  industries,  including,  but  not 
limited  to,  piers,  wharves,  yards,  docks, 
berths,  aprons,  equipment  used  to  load 
and  discharge  cargo  and  passengers 
from  vessels,  dry  and  cold  storage 
spaces,  terminal  and  warehouse 
buildings,  bulk  and  liquid  storage 
terminals,  tank  farms,  multimodal 
transfer  terminals,  transshipment  and 
receiving  stations,  marinas,  foreign  trade 
zones,  shipyards,  industrial  property, 
fishing  and  aquaculture  structures, 
mixed  use  waterfront  complexes, 
connecting  channels  and  port  landside 
transportation  access  routes. 

(g)  Secretary  means  the  Secretary  of 
Transportation  acting  by  and  through 
the  Maritime  Administrator,  Maritime 
Administration  by  delegation  of 
authority. 

(h)  Surplus  Property  means  Federal 
real  and  related  personal  property  duly 
determined  to  be  imneeded  by  a  Federal 
agency  which  may  be  conveyed  to  an 
Applicant  for  use  in  the  development  or 
operation  of  a  port  facility. 

§  12.3    Notice  of  availability  of  surplus 
property. 

The  CKsposal  Agency  shall  publish 
notices  of  availability  of  excess  and 
surplus  Federal  real  and  personal 
property.  The  Secretary  will  advise 
eligible  public  port  agencies,  in  an 
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appropriate  manner,  of  the  availability 
of  Surplus  Property  that  is  deemed  to 
have  port  facility  potential.  Potential 
Applicants  shall  notify  the  Secretary,  in 
writing,  of  a  desire  to  acquire  surplus 
Federal  property  before  the  expiration  of 
the  notice  period  specified  in  the  Notice 
of  Siuplus  Property — Government 
Property. 

§12.4    Applications. 

Application  forms  for  conveyance  of 
Surplus  Property  can  be  obtained  from 
the  Maritime  Administration,  Division 
of  Ports,  400  Seventh  Street,  SW. 
Washington,  DC  20590.  The  applicant 
shall  identify  on  the  appUcation  form 
the  requested  property,  agree  to  the 
terms/conditions  of  the  conveyance  and 
shall  also  submit  a  Port  Facility 
Redevelopment  Plan  (PFRP)  which 
details^the  plan  of  use  for  the  property 
and  the  associated  economic 
development  plan. 

§12.5    Surplus  property  aasigninent 
recommafHlation. 

Before  any  assignment 
recommendation  is  submitted  to  the 
Disposal  Agency  by  the  Secretary  the 
following  conditions  shall  be  met: 

(a)  The  Secretary  has  received  and 
approved  an  application  for  the 
property. 

(b)  The  Applicant  is  able,  willing,  and 
authorized  to  assiune  immediate 
possession  of  the  property  and  pay 
administrative  expenses  incidental  to 
the  conveyance  (application 
preparation,  documentation,  legal  and 
land  transfer  costs). 

(c)  The  Secretary,  after  consultation 
with  the  Secretary  of  Labor,  has 
determined  that  the  property  to  be 
conveyed  is  located  in  an  area  of  serious 
economic  disruption. 

(d)  The  Secretary,  after  consultation 
with  the  Secretary  of  Commerce, 
approves  the  PFRP  as  part  of  a  necessary 
economic  development  program. 

(e)  The  Secretaiy  determines  that  the 
application  compUes  with  the 
provisions  of  the  National 
Environmental  PoUcy  Act  of  1969  as 
prepared  by  the  Disposal  Agency. 

S  12.6    Terms,  reservations,  restrictions, 
and  conditions  of  conveyarKS. 

(a)  Conveyances  of  property  shall  be 
on  forms  approved  by,  and  available 
from  the  Secretary,  and  shall  include 
such  terms,  reservations,  restrictions 
and  conditions  set  forth  in  this  part  and 
such  other  terms,  reservations, 
restrictions  and  conditions  as  the 
Secretary  may  deem  appropriate  or 
necessary. 

(b)  Property  shall  be  conveyed  by  a 
quitclaim  deed  or  deeds  on  an  "as  is. 


where  is"  basis  without  any  warranty, 
expressed  or  implied. 

(c)  Property  shall  be  used  and 
maintained  in  perpetuity  for  the 
purpose  for  which  it  was  conveyed,  and 
that  if  the  property  ceases  to  be  used  or 
maintained  for  that  purpose,  all  or  any 
portion  of  the  property  shall,  in  its  then 
existing  condition,  at  the  option  of  the 
Government,  revert  to  the  Government. 

(d)  The  entire  Port  Facility,  including 
all  structures,  improvements,  facilities 
and  equipment  in  which  the  deed 
conveys  any  interest  shall  be 
maintained  at  all  times  in  safe  and 
serviceable  condition,  to  assure  its 
efficient  operation  and  use,  provided, 
however,  Uiat  such  maintenance  shall 
be  required  as  to  structures, 
improvements,  facilities  and  equipment 
only  during  the  useful  life  thereof,  as 
determined  by  the  Grantor. 

(e)  No  property  conveyed  shall  be 
mortgaged  or  otherwise  disposed  of,  or 
rights  or  interest  granted  by  the  Grantee 
without  the  prior  written  consent  of  the 
Grantor.  However,  the  Grantor  will  only 
review  leases  of  five  years  or  more  to 
determine  the  interest  eranted  therein. 

(f)  Property  conveyea  for  a  Port 
FaciUty  shall  be  used  and  maintained 
for  the  use  and  benefit  of  the  public  on 
fair  and  reasonable  terms,  without 
discrimination. 

(gl  The  Grantee  shall,  insofar  as  it  is 
within  its  powers  and  to  the  extent 
reasonable,  adequately  protect  the  water 
and  land  access  to  the  Port  Facility. 

(h)  The  Grantee  shall  operate  and 
maintain  in  a  safe  and  serviceable 
condition,  as  deemed  reasonably 
necessary  by  Grantor,  the  port  and  all 
facilities  thereon  and  connected 
therewith  which  are  necessary  to  service 
the  maritime  users  of  the  Port  Facility 
and  will  not  permit  any  activity  thereon 
which  would  interfere  with  its  use  as  a 
Port  Facility. 

(i)  The  Port  Facility  is  subject  to  the 
provisions  of  Title  46  Code  of  Federal 
Regulations  (CFR)  Part  340. 

(j)  The  Grantee  shall  furnish  the 
Grantor  such  financial,  operational  and 
annual  utilization  reports  as  may  be 
required. 

(k)  Where  construction  or  major 
renovation  is  not  required  or  proposed, 
the  Port  Facihty  shall  be  placed  into  use 
within  twelve  (12)  montlu  from  the  date 
of  this  conveyance.  Where  construction 
or  major  renovation  is  contemplated  at 
the  time  of  conveyance,  the  property 
shall  be  placed  in  service  according  to 
the  redevelopment  time  table  approved 
by  the  Grantor  in  the  PFRP. 

(1)  The  Grantee  shall  not  enter  into 
any  transaction  which  would  operate  to 
deprive  it  of  any  of  the  rights  and 
powers  necessary  to  perform  or  comply 


with  any  or  all  of  the  terms, 
reservations,  restrictions  and  conditions 
set  forth  in  the  application  and  the 
deed. 

(m)  The  Grantee  shall  keep  up  to  date 
at  all  times  a  Port  Facility  layout  map 
of  the  property  described  herein 
showing: 

(1)  the  boundaries  of  the  Port  Facility 
and  all  proposed  additions  thereto,  and 

(2)  the  location  of  all  existing  and 
proposed  port  faciUties  and  structures, 
including  all  proposed  extensions  and 
reductions  of  existing  port  facilities. 

(n)  In  the  event  that  any  of  the  terms, 
reservations,  restrictions  and  conditions 
are  not  met,  observed,  or  co^nplied  with 
by  the  Grantee,  the  title,  right  of 
possession  and  all  other  rights  conveyed 
by  the  deed  to  the  Grantee,  or  any 
portion  thereof,  shall,  at  the  option  of 
the  Grantor  revert  to  the  Government,  in 
its  then  existing  condition  sixty  (60) 
days  following  the  date  upon  which 
demand  to  this  effect  is  made  in  writing 
by  Grantor  or  its  successor  in  function, 
unless  within  said  sixty  (60)  days  such 
default  or  violation  shall  have  been 
cured  and  all  such  terms,  reservations, 
restrictions  and  conditions  shall  have 
been  met,  observed,  or  complied  with, 
in  which  event  said  reversion  shall  not 
occur. 

(0)  The  deed  will  contain  a 
severability  clause  dealing  with  the 
terms,  reservations,  restrictions  and 
conditions  of  conveyance. 

(p)  The  Grantee  shall  remain  at  all 
times  a  State,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  any 
pohtical  subdivision,  municipality,  or 
instrumentality  thereof. 

(q)  The  Grantee  shall  comply  at  all 
times  with  all  applicable  provisions  of 
law,  including,  the  Water  Resources 
IDevelopment  Act  of  1990. 

(r)  The  Grantee  shall  not  modify, 
amend  or  otherwise  change  its  approved 
PFRP  without  the  prior  written  consent 
of  Grantor  and  shall  implement  the 
PFRP  as  approved  by  the  Grantor. 

(s)  The  Government  under  Section 
120  (h)(3)  of  the  Comprehensive, 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
warrants  that: 

(1)  all  remedial  action  necessary  to 
protect  human  hedth  and  the 
environment  with  respect  to  any 
hazardous  substance  on  the  property 
has  been  taken  before  the  date  of  the 
conveyance,  and 

(2)  any  additional  remedial  action 
found  to  be  necessary  after  the  date  of 
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the  conveyance  shall  be  conducted  by 
the  Government. 

(t)  The  Government  reserves  the  right 
pf  access  to  any  and  all  portions  of  the 
property  for  purposes  of  environmental 
investigation,  remediation  or  other 
corrective  action  and  compliance 
inspection  purposes. 

(u)  The  Grantee  shall  agree  that  in  the 
event,  the  Grantor  exercises  its  option  to 
revert  all  right,  title,  and  interest  in  and 
to  any  portion  of  the  property  to  the 
Government,  or  Grantee  voluntarily 
returns  title  to  the  property  in  lieu  of  a 
reverter,  the  Grantee  shall  provide 
protection  to,  and  maintenance  of  the 
property  at  all  times  until  such  time  as 
the  title  is  actually  reverted  or  returned 
to  and  accepted  by  the  Government. 
Such  protection  and  maintenance  shall, 
at  a  minimum,  conform  to  the  standards 
prescribed  in  regulations  implementing 
the  Act. 

(v)  The  Grantor  expressly  reserves 
from  the  conveyance: 

(1)  oil,  gas  and  mineral  rights, 

(2)  improvements  v^thout  land, 

(3)  military  chapels,  and 

(4)  property  disposed  of  piu^uant  to 
204  (c)  of  the  Act. 

(w)  The  Government  reserves  all  right, 
title,  and  interest  in  and  to  all  property 
of  whatsoever  nature  not  specifically 
conveyed,  together  with  right  of  removal 
thereof  from  the  Port  Facility  within  one 
(1)  year  from  the  date  of  the  deed. 

(x)  The  Grantee  shall  agree  to 
maintain  any  portion  of  the  property 
identified  as  "historical"  in  accordance 
With  recommended  approaches  in  the 
Secretary  of  Interior  Standards  for 
Historic  Property  at  16  U.S.C.  461- 
470W-6. 

(y)  Prior  to  the  use  of  any  property  by 
children  under  seven  (7)  years  of  age, 
the  Grantee  shall  remove  all  lead-based 
paint  hazards  and  all  potential  lead- 
based  paint  hazards  in  accordance  with 
applicable  lead-based  paint  laws  and 
regulations. 

(z)  The  Grantee  agrees  that  any 
construction  or  alteration  is  prohibited 
unless  a  determination  of  no  hazard  to 
air  navigation  is  issued  by  the  Federal 
Aviation  Administration. 

(aa)  The  Grantee  shall  agree  that  in  its 
use  and  occupancy  of  the  Port  Facility 
it  shall  comply  with  all  laws  relating  to 
asbestos. 

(bb)  All  construction  on  any  portion 
of  the  property  identified  as  "wetlands" 
as  determined  by  the  appropriate 
District  of  the  Army  Corps  of  Engineers 
shall  comply  with  Department  of  the 
Army  Wetland  Construction 
Restrictions  contained  in  Title  33  CFR, 
Parts  320  through  330. 

(cc)  The  Grantee  shall  agree  to 
maintain,  indemnify  and  bold  harmless 


the  Grantor  and  the  Government  irom 
"vay  and  all  claims,  demands,  costs  or 
judgments  for  damages  to  persons  or 
property  that  may  arise  from  the  use  of 
the  property  by  the  Grantee,  guests, 
employees  and  lessees. 

(dd)  The  Grantor,  on  written  request 
irom  the  Grantee,  may  grant  release 
from  any  of  the  terms,  reservations, 
restrictions  and  conditions  contained  in 
the  deed,  or  the  Grantor  may  release  the 
Grantee  fixim  any  terms,  restrictions, 
reservations  or  conditions  if  the  Grantor 
determines  that  the  property  so 
conveyed  no  longer  serves  the  purpose 
for  which  it  was  conveyed. 

(ee)  The  Grantor  shall  make  reforms, 
corrections  or  amendments  to  the  deed 
if  necessary  to  correct  such  deed  or  to 
conform  such  deed  to  the  requirements 
of  applicable  law. 

Dated:  August  10, 1995. 

By  order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,  Maritime  Administrator. 
(PR  Doc.  95-20180  Filed  8-15-95;  8:45  am] 
BILUNG  CODE  4»10-81-P 


DEPARTMEm*  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

P.D.  081095A] 

Atlantic  Tuna  Fisheries;  Harpoon  Boat 
Category  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Harpoon  Boat  Category  Closure. 

summary:  NMFS  closes  the  Atlantic 
bluefin  tuna  (ABT)  fishery  conducted  by 
vessels  permitted  in  the  Harpoon  Boat 
category.  This  closure  is  necessary  since 
the  annual  quota  foY  this  category  has 
been  attained. 

EFFECTIVE  DATE:  The  closure  is  effective 
from  2330  hours  local  time  on  August 
11,  1995,  through  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Kelly,  301-713-2347  or  Kevin  B. 
Foster,  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under 
authority  of  the  Atlemtic  Tunas 
Convention  Act  (16  U.S.C.  971-971h) 
pertaining  to  harvest  of  Atlantic  tunas' 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction  appev  at  50  CFR  part  285. 
Section  285.22(b)  of  the  regulations 
provides  for  an  annual  quota  of  47 
metric  tons  of  large  medium  and  giant 


size  class  ABT  to  be  harvested  from  the 
Regulatory  Area  by  vessels  permitted  in 
the  Harpoon  Boat  category.  The 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA)  is  authorized  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  total  catch  of  ABT  will  equal  any 
quota  under  §  285.22.  The  AA  is  further 
authorized  under  §  285.20(b)(1)  to 
prohibit  fishing  for,  or  retention  of,  ABT 
by  the  category  of  gear  subject  to  the 
quotas. 

Based  on  landing  reports,  the  AA  has 
determined  that  the  quota  of  ABT 
allocated  for  the  Harpoon  Boat  category 
for  1995  will  be  attained  by  August  11, 
1995.  Fishing  for,  retention,  possession, 
or  landing  of  large  medium  or  giant  size 
class  ABT  by  vessels  permitted  in  the 
Harpoon  Boat  category  must  cease  at 
2330  hours  on  August  11,  1995. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  285.20,  and  is 
exempt  from  review  imder  E.O.  12866. 

Authority:  16  U.S.C.  971-971h. 

Dated:  August  10, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-20202  Filed  8-10-95;  3:51  pm) 
BtLUNG  COOE  3$1»-22-F 


50  CFR  Part  661 

[Doci(et  No.  950426116-6116-01;  I.D. 
080395B] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  Closure  From  Sisters  Roclcs 
to  Macl(  Arch,  OR 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
from  Sisters  Rocks  to  Mack  Arch,  OR, 
was  closed  at  12  midnight,  July  25, 
1995.  The  Director.  Northwest  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  commercial  quota 
of  1 ,200  Chinook  salmon  for  the  area  has 
been  reached.  This  action  is  necessary 
to  conform  to  the  preseason 
announcement  of  the  1995  management 
measures  and  is  intended  to  ensure 
conservation  of  chinook  salmon. 
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DATES:  Effective  at  2400  hours  local 
time,  July  25, 1995.  Comments  will  be 
accepted  through  Augiist  31, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stella,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-Bldg.  1,  Seattle.  WA 
98115-0070.  Information  relevant  to 
this  action  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  diiring  business  hoiu^  at 
the  office  of  the  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  661.21(a)(1)  state 
that,  when  a  quota  for  the  commercial 
or  the  recreational  fishery,  or  both,  for 
any  salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  of 
Commerce  will,  by  notice  issued  under 
§  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  appUes  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  the  annual  management  measures 
for  ocean  salmon  fisheries  (60  FR  21746, 
May  3,  1995).  NMFS  annoimced  that  the 
1995  commercial  fishery  in  the  area 
between  Sisters  Rocks  and  Mack  Arch, 
OR  would  open  on  July  24  and  continue 
through  August  31  or  attainment  of  the 
1,200  Chinook  salmon  quota,  whichever 
occvured  first.  This  fishery  was 
scheduled  to  open  for  2-day  periods 
only. 

The  best  available  information  on  July 
26  indicated  that  commercial  catches  in 
the  area  totaled  over  1,700  chinook 
salmon  during  the  first  open  period  on 
July  24-25.  Due  to  attainment  of  the 
quota,  NMFS  determined  to  close  the 
fishery  for  the  remainder  of  the  season 
and,  thus,  not  reopen  the  fishery  on  July 
28,  the  next  scheduled  opening. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  Oregon 
Department  of  Fish  and  WildUfe 
regarding  this  closure.  The  State  of 
Oregon  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  excliisive  economic  zone  in 
accordance  with  this  Federal  action.  In 
accordance  with  the  inseason  notice 
procedures  of  50  CFR  661.23,  actual 
notice  to  fishermen  of  this  action  was 
given  prior  to  0001  hours  local  time, 
July  28, 1995.  the  next  scheduled 
opening,  by  telephone  hotline  number 
(206)  526-6667  and  (800)  662-9825  and 
by  U.S.  Coast  Guard  Notice  to  Mariners 


broadcasts  on  Channel  16  VHF-FM  and 
2182  KHz.  Because  of  the  need  for 
immediate  action  to  conserve  chinook 
salmon,  NMFS  has  determined  that 
good  cause  exists  for  this  action  to  be 
issued  without  affording  a  prior 
opportunity  for  public  comment.  This 
action  does  not  apply  to  other  fisheries 
that  may  be  operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  from 
review  imder  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  9. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-20177  Filed  8-15-95;  8:45  am] 
BIUMO  CODE  3610-22-F 


50  CFR  Part  677 

[Docket  No.  950615155-5200-02; 
I.D.060695A] 

RIN  0648-nAIOI 

North  Pacific  Fisheries  Research  Pian; 
Crab  Vessel  Fee  Exemption 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
exempt  certain  crab  catcher  vessels  from 
the  1995  fee-collection  program 
authorized  pursuant  to  the  North  Pacific 
Fisheries  Research  Plan  (Research  Plan). 
This  exemption  responds  to  a  request 
from  the  State  of  Alaska  to  conform  the 
Research  Plan  to  a  recent  change  in  its 
crab  observer  coverage  requirements  for 
catcher  vessels  participating  in  the 
Dutch  Harbor  and  Adak  area  king  crab 
fisheries,  and  will  avoid  a  "double 
payment"  by  the  affected  vessels  of  both 
Research  Plan  fees  and  costs  of  the  State 
required  observer  coverage.  This  final 
rule  is  consistent  with  the  intent  of  the 
final  rule  implementing  the  Research 
Plan  and  is  intended  to  facilitate 
Federal/State  cooperative 
implementation  of  the  crab  and 
groundfish  observer  programs  during 
the  first  year  of  the  fee-collection 
program  authorized  under  the  Research 
Plan. 

EFFECTIVE  DATE:  September  1, 1995. 
ADDRESSES:  Copies  of^e  Research  Plan 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review  prepared  for 
the  Research  Plan  may  be  obtained  fit>m 


-^ 

the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the 
Research  Plan  became  effective  October 
6, 1994  (59  FR  46126,  September  6, 
1994).  TTie  purpose  for,  and  description 
of,  the  Research  Plan  are  contained  in 
the  preamble  to  the  final  rule  (59  FR 
46126,  September  6, 1994). 

At  its  April  1995  meeting,  the  North 
Pacific  Fishery  Management  Council 
(Council)  requested  that  NMFS  initiate 
rulemaking  to  revise  1995  crab  observer 
coverage  requirements  set  out  imder 
regulations  implementing  the  Research 
Plan.  The  Council  also  requested  NMFS 
to  exempt  catcher  vessels  participating 
in  the  Adak  and  Ehitch  Harbor  king  crab 
fisheries  fix)m  the  1995  Research  Plan 
fees. 

A  proposed  rule  to  implement  the 
Council's  request  was  published  in  the 
Federal  Register  on  June  30, 1995  (60 
FR  34228).  Comments  on  the  proposed 
rule  were  invited  through  July  12, 1995. 
No  written  comments  were  received 
within  the  comment  period. 

Upon  reviewing  the  reasons  for 
exempting  certain  crab  catcher  vessels 
from  the  1995  fee  assessments  under  the 
Research  Plan,  NMFS  has  determined 
that  this  final  rule  implementing  the 
following  two  measures  is  necessary  to 
faciUtate  Federal  and  Alaska  State 
cooperative  implementation  of  the  crab 
and  groundfish  observer  programs 
during  the  first  year  of  the  fee-collection 
program  authorized  under  the  Research 
Plan: 

1.  Regulations  at  §  677.10(a)(3)  are 
revised  to  accommodate  a  new  State  of 
Alaska  requirement  that  catcher  vessels 
participating  in  the  Adak  or  Ehitch 
Harbor  king  crab  fisheries  carry  an 
observer,  and 

2.  Regulations  at  §677.6(b)(l)(iii)(A) 
are  revised  to  extend  current  exemption 
provisions  from  the  1995  fee  to  crab 
catcher  vessels  participating  in  the  Adak 
and  Dutch  Harbor  king  crab  fisheries. 

Fiuther  explanation  of,  and  reasons 
for,  these  measures  are  contained  in  the 
preamble  to  the  proposed  rule  (60  FR 
34228,  June  30, 1995). 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Biisiness  Administration  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
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were  pubUshed  in  the  Federal  Register 
on  June  30. 1995  (60  FR  34228).  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

This  action  relieves  a  restriction  on 
crab  vessels  participating  in  the  Adak 
and  Dutch  Harbor  crab  fisheries,  which 
open  September  1. 1995,  and  responds 
to  a  request  from  the  State  of  Alaska. 
Because  the  rule  relieves  a  restriction, 
under  U.S.C.  553(d)(1),  this  final  rule  is 
made  effective  September  1, 1995. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  677 

1 1  Fisheries,  Reporting  and 
Tecordkeeping  requirements. 

Dated:  August  9. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  677  is  amended 
as  follows: 


PART  677— NORTH  PACFIC 
nSHERIES  RESEARCH  PLAN 

1.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  V.SX:.  1801  et  seq. 

2.  hi  §  677.6,  paragraph  (b)(l)(iii)(A)  is 
revised  to  read  as  follows: 

§  677.6    Research  Plan  fee. 

***** 

(b)**  • 

(I)*** 

<iii)  *  *  * 

(A)  The  roimd  weight  or  round-weight 
equivalent  of  retained  catch  of  red  king 
crab  or  brown  king  crab  harvested  from 
ADF&G's  statistical  area  R  (Adak), 
defined  at  5  AAC  34.700,  brown  king 
crab  harvested  from  ADF&G's  statistical 
area  O  (Dutch  Harbor),  defined  at  5  AAC 
34.600,  Chionoecetes  tanneri  Tanner 
crab.  C.  angulatus  Tanner  crab,  and 
Lithodes  cousei  king  crab  determined  by 
the  best  available  information  received 
by  the  Regional  Director  since  the  last 
bimonthly  billing  period,  multiplied  by 


the  standard  exvessel  price  established 
pursuant  to  §677.11  for  the  calendar 
year,  multipUed  by  one-half  the  fee 
percentage  established  pursuant  to 
§677.11  for  the  calendar  year;  plus 
***** 

3.  In  §677.10,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§677.10    General  requirements. 

(a)  *  *  • 

(3)  Requirements  for  vessel  operators 
of  Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab.  An  operator  of  a 
vessel  that  harvests  or  processes  king  or 
Tanner  crab  must  have  one  or  more 
State  of  Alaska-certified  observers  on 
board  the  vessel  whenever  king  or 
Tanner  crab  are  received,  processed,  or 
onboard  the  vessel  in  the  Bering  Sea  and 
Aleutian  Islands  area  if  the  operator  is 
required  to  do  so  by  Alaska  State 
regulations  at  5  AAC  34.035,  34.082. 
35.082,  or  39.645. 
***** 

(FR  Doc.  95-20257  Filed  8-15-95;  8:45  am) 

BILUNO  CODE  351»-22-f 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  fuMlc  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  353  and  354 

[Docket  No.  90-117-1] 

RIN  0579-AA54 
Export  Certificates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
completely  the  "Phytosanitary  Export 
Certification"  regulations,  which 
concern  inspection  and  phytosanitary 
certification  of  plants  and  plant 
products  offered  for  export. 

We  propose  to:  Revise  the 
requirements  for  qualifying  as  an 
inspector;  allow  persons  other  than 
inspectors,  to  be  known  as  "agents,"  to 
perform  phytosanitary  field  inspections; 
provide  for  nse  of  a  form  specifically  for 
certification  of  processed  plant  products 
offered  for  export;  provide  for 
phytosanitary  certification  of  plants  and 
plant  products  that  are  offered  for 
reexport  from  the  United  States  after 
having  been  legally  imported  into  the 
United  States;  provide  for  industry- 
issued  certification  of  certain  plant 
products  under  terms  of  an  agreement 
between  the  industry  and  the  Animal 
and  Plant  Health  Inspection  Service; 
and  specify  that  we  will  issue  only  one 
certificate  for  any  export  consignment. 

These  actions  would  facilitate  the 
export  of  American  agricultural 
products  by  ensuring  that  a  sufficient 
number  of  qualified  individuals  are 
available  to  carry  out  Federal 
certification  activities  and  by  providing 
for  additional  types  of  certifications. 

We  also  propose  to  make  minor 
editorial  changes  in  our  user  fee 
regulations  for  consistency  with  the 
proposed  changes  to  the  "Phytosanitary 
Export  Certification"  regulations. 


DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  15, 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  90-117-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  90-117-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  S\V., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  M.  Crawford,  Senior 
Operations  Officer,  Animal  and  Plant 
Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Port 
Operations.  4700  River  Road  Unit  139 
Riverdale.  Maryland  20737-1228;  (301) 
734-8537. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Phytosanitary  Export 
Certification  regulations,  contained  in  7 
CFR  part  353  (referred  to  below  as  the 
regulations),  set  forth  procedures  for 
obtaining  phytosanitary  certificates  for 
domestic  plants  and  plant  products 
offered  for  export.  We  are  proposing  to 
amend  these  regulations  to:  (1)  Revise 
the  requirements  for  qualifying  as  an 
inspector;  (2)  allow  persons  other  than 
inspectors  to  perform  phytosanitary 
field  inspections;  (3)  provide  for  use  of 
a  form  specifically  for  certification  of 
processed  plant  products  offered  for 
export;  (4)  provide  for  phytosanitary 
certification  of  plants  and  plant 
products  that  are  offered  for  reexport 
from  the  United  States  after  having  been 
legally  imported  into  the  United  States; 
(5)  provide  for  industry-issued 
certification  of  certain  plant  products 
imder  terms  of  an  agreement  between 
the  industry  and  the  Animal  and  Plant 
Health  Inspection  Service;  and  (6) 
specify  that  we  will  issue  only  one 
certificate  for  any  export  consignment. 

Inspectors 

Under  section  102(e)  of  the  Organic 
Act  of  1944  (7  U.S.C.  147a(e)).  the 


Animal  and  Plant  Health  Inspection 
Service  (APHIS)  provides  phytosanitary 
certification  of  plants  and  plant 
products  other  than  manufactured  or 
processed  products  as  a  service  to 
exporters.  After  assessing  the 
phytosanitary  condition  of  the  plants  or 
plant  products  intended  for  export, 
relative  to  the  receiving  coimtry's 
regulations,  an  inspector  issues  an 
internationally  recognized 
phytosanitary  certificate  (PPQ  Form 
577).  if  warranted. 

Since  1975.  APHIS  has  participated 
with  State  governments  in  a  Cooperative 
Phytosanitary  Export  Certification 
Program  (the  program),  which  allows 
certain  State  officials,  as  well  as  APHIS 
officials,  to  issue  phytosanitary 
certificates.  Because  the  niunber  of 
Federal  inspectors  is  limited,  the  use  of 
State  inspectors  is  a  considerable 
service  to  exporters  of  plants  and  plant 
products,  in  terms  of  both  time  and 
convenience. 

To  ensure  that  all  inspectors  meet 
certain  minimum  qualifications,  our 
regulations  contain  requirements  that 
must  be  met  by  State  plant  regulatory 
officials  before  they  can  be  designated 
by  the  Secretary  of  Agriculture  to  issue 
phytosanitary  certificates  under  the 
program.  Currently,  the  regulations  at 
§  353.1(b)(4)  require  that  a  State  plant 
regulatory  official,  to  be  eligible  for 
designation  as  an  inspector,  must  have 
a  bachelor's  degree  in  the  biological 
sciences,  a  minimum  of  2  years' 
experience  in  State  plant  regulatory 
activities,  and  a  minimum  of  2  years' 
experience  in  recognizing  and 
identifying  domestic  plant  pests  known 
to  occur  within  the  cooperating  State. 
Six  years'  experience  in  State  plant 
regulatory  activities  may  be  substituted 
for  the  degree  requirement. 

The  National  Plant  Board,  an 
organization  made  up  of  State  plant 
regulatory  officials,  suggested  that 
APHIS  requirements  for  a  State  official 
to  be  designated  as  an  inspector  are  too 
stringent.  A  joint  Federal-State 
committee  was  formed  to  study  the 
issue.  The  committee  agreed  that  the 
above  requirements  may  be 
unnecessarily  stringent,  and  that  a 
modification  of  these  requirements 
would  assist  State  plant  regulatory 
agencies  in  recruiting  adequate  numbers 
of  individuals  for  the  position  of 
inspector  while  still  ensuring  that  the 
individuals  selected  for  the  position  had 
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the  necessary  skills.  It  was  also 
suggested  that  the  regulations  should  be 
amended  to  allow  coimty  officials  to  be 
eligible  for  designation  as  an  inspector 
as  well.  Leaving  the  requirements 
unchanged  could  eventually  result  in  a 
shortage  of  qualified  inspectors,  which 
would  in  turn  impair  APHIS 's  ability  to 
provide  competent,  expeditious 
phytosanitary  certification  of  American 
agricultural  products. 

We  are  therefore  proposing  to  revise 
the  definition  of  "Inspector"  at  current 
§  353.1(b)(4)  to  allow  a  county  plant 
regulatory  official  to  be  eligible  for 
designation  as  an  inspector  imder  the 
program.  We  are  proposing  to  amend 
current  §  353.6  by  adding  eligibility 
requirements.  We  would  require  that 
State  or  county  plant  regulatory 
officials,  to  be  eligible  for  designation  as 
an  inspector,  must  have  a  bachelor's 
degree  in  the  biological  sciences,  and  a 
minimiun  of  1  year's  experience  in  State 
or  county  plant  regulatory  activities,  or 
a  combination  of  higher  education  in 
the  biological  sciences  and  experience 
in  State  plant  regulatory  activities,  as 
follows: 

0  jrears  education  and  5  years 
experience; 

1  year  education  and  4  years  experience; 

2  years  education  and  3  years 
experience; 

3  years  education  and  2  years 
experience;  or 

4  years  education  and  1  year  experience. 
The  years  of  education  and  experience 
do  not  have  to  be  acquired 
consecutively.  In  addition,  candidates 
would  be  required  to  successfully 
complete  the  APHIS  training  coiu^e  on 
phytosanitary  certification  prior  to  their 
designation  as  inspectors.  Successful 
completion  would  be  indicated  by 
receipt  of  a  passing  grade.  The  training 
course  would  have  the  same  content  as 
the  course  required  of  new  APHIS  Plant 
Protection  and  Quarantine  officers. 

Based  on  our  experience  with 
administering  the  program,  we  beUeve 
that  the  above  combination  of  education 
and  experience  would  be  adequate  to 
ensure  that  inspectors  are  fully  qualified 
to  ascertain  the  phytosanitary  condition 
of  plants  or  plant  products  they  certify 
for  export.  No  inspectors  would  inspect 
any  plants  or  plant  products  in  which 
they  or  a  member  of  their  family  are 
directly  or  indirectly  financially 
interested.  In  this  instance,  a  family 
consists  of  the  spouse  of  the  inspector 
or  agent,  and  their  parents,  their 
children,  and  first  cousins. 

We  are  also  proposing  to  revise  the 
description  of  the  certification  process 
in  current  §  353.7(d)  by  adding  a 
refiarence  to  coimty  agencies.  Persons 


authorized  to  conduct  field  inspections 
of  seed  crops 

The  regulations  at  current  §  353.7(d) 
allow  inspectors  to  issue  phytosanitary 
certificates  based  on  inspections  made 
by  cooperating  Federal  and  State 
agencies.  We  are  proposing  to  authorize 
certain  other  persons  to  perform 
phytosanitary  inspections  of  seed  crops 
in  the  field  that  will  serve  as  the  basis 
for  an  inspector  to  issue  a  phytosanitary 
certificate. 

Increasingly  stringent  foreign 
regulations  and  shrinking  Federal  and 
State  budgets  have  placed  increasing 
demands  on  a  dwindling  pool  of 
available  inspection  persoimel.  thus 
making  it  very  difficult  to  perform 
necessary  phytosanitary  field 
inspections.  APHIS  and  its  cooperating 
State  plant  regulatory  agencies  have 
been  searching  for  alternative  ways  of 
satisfying  the  demand  for  phytosanitary 
field  inspections  to  meet  the 
requirements  of  foreign  importers.  It 
was  suggested  by  the  National  Plfint 
Board  that  it  would  be  extremely 
helpful,  subject  of  course  to  appropriate 
conditions,  to  be  able  to  draw  on  the 
services  of  other  qualified  individuals, 
such  as  members  of  an  official  seed 
certifying  agency  like  the  Association  of 
Official  Seed  Certifying  Agencies 
(AOSCA),  to  perform  the  field 
inspections  of  seed  crops  as  a 
component  of  the  phytosanitary 
certification  process  in  the  United 
States.  The  authorization  of  such 
qualified  individuals  to  conduct 
phytosanitary  field  inspections  of  seed 
crops  would  help  ensure  that  sufficient 
personnel  are  available  to  conduct  these 
inspections. 

We  are,  therefore,  proposing  to 
authorize  individuals  who  possess 
specified  qualifications  to  conduct  field 
inspections  of  seed  crops  that  are 
required  for  phytosanitary  certification. 
These  persons  would  be  designated  by 
APHIS  as  authorized  "agents."  Agents 
would  conduct  phytosanitary  field 
inspections  of  seed  crops  in  cooperation 
with  and  on  behalf  of  those  State  plant 
regulatory  agencies  which  elect  to  use 
agents  and  which  maintain  an 
appropriate  Memorandum  of 
Understanding  (MOU)  with  APHIS.  The 
MOU  would  provide  that  the  State  plant 
regulatory  agencies  would  use  agents  to 
conduct  inspections  in  accordance  with 
the  regulations.  Field  inspections 
conducted  by  agents  would  be 
monitored  by  State  plant  regulatory 
and/or  APHIS  personnel  through  on-site 
observation  of  the  agents'  activities  and 
review  of  agents'  records  relating  to 
these  activities.  Agents  would  not  be 
authorized  to  issue  phytosanitary 
certificates,  but  would  only  be 


authorized  to  conduct  the  actual  field 
inspections  of  seed  crops  necessary  for 
determining  phytosanitary  condition 
prior  to  the  issuance  of  a  phytosanitary 
certificate  for  the  crops. 

The  regulations  at  cmrcnt  §  353.1(b) 
would  be  amended  by  adding  a 
definition  for  "agent,"  as  follows:  "An 
individual  who  meets  the  eligibility 
requirements  set  forth  in  §  353.6,  and 
who  is  designated  by  the  Animal  and 
Plant  Health  Inspection  Service  to 
conduct  phytosanitary  field  inspections 
of  seed  crops  to  serve  as  a  basis  for  the 
issuance  of  phytosanitary  certificates." 

Current  §  353.6  would  be  amended  by 
adding  eligibility  requirements  for 
agents.  To  be  eligible  for  the  designation 
as  agents,  individuals  must  have  the 
ability  to  recognize,  in  the  crops  they 
are  responsible  for  inspecting,  plant 
pests,  including  symptoms  and/or  signs 
of  disease-causing  organisms  of  concern 
to  importing  countries.  An  individual, 
in  order  to  be  designated  as  an  agent, 
also  would  be  required  to  have  a 
bachelor's  degree  in  the  biological    . 
sciences,  and  a  minimum  of  1  year's 
experience  in  identifying  plant  pests 
endemic  to  crops  of  commercial 
importance  within  the  cooperating 
State,  or  a  combination  of  higher 
education  in  the  biological  sciences  and 
experience  in  identifying  such  plant 
pests,  as  follows: 

0  years  education  and  5  years 
experience; 

1  year  education  and  4  years  experience; 

2  years  education  and  3  years 
experience; 

3  years  education  and  2  years 
experience;  or 

4  years  education  and  1  year  experience. 
The  years  of  education  and  experience 
do  not  have  to  be  acquired 
consecutively.  In  addition,  agents  would 
be  required  to  receive  annual  training 
provided  by  the  State  plant  regulatory 
agency.  This  required  training  would 
include  instruction  in  inspection 
procedures,  identification  of  plant  pests 
of  quarantine  importance  to  importing 
countries,  methods  of  collection  and 
submission  of  specimens  (organisms 
and/or  plants  or  plant  parts)  for 
identification,  and  preparation  and 
submission  of  inspection  report  forms 
approved  by  the  State  plant  regulatory 
agency.  Agents  would  have  to  have 
access  to  Federal  or  State  laboratories 
for  the  positive  identification  of  plant 
pests  detected. 

Based  on  our  experience  with 
administering  the  Cooperative 
Phytosanitary  Export  Certification 
Program,  we  believe  that  the  above 
combination  of  education  and 
experience  would  be  adequate  to  ensure 
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tha<  individuals  meeting  the  described 
qualifications  would  be  fully  qualified 
to  provide  phytosanitary  field 
inspection  of  seed  crops.  No  agents 
would  inspect  any  plants  or  plant 
products  in  which  they  or  a  member  of 
their  family  are  directly  or  indirectly 
financially  interested. 

Export  Certiiicate  for  Processed  Plant 
Products 

Foreign  government  agencies  and 
foreign  buyers  frequently  require  a 
"certificate"  for  processed  or 
manufactured  plant  products,  such  as 
wooden  furniture  parts,  plywood,  or 
veneer,  stating  they  are  free  irom 
injurious  plant  pests  before  permitting 
entry  into  their  coxmtry.  We  are 
proposing  to  provide  for  use  of  a 
certificate  (PPQ  Form  578,  Export 
Certificate  for  Processed  Plant  Products) 
specifically  for  the  certification  of 
processed  plant  products  offered  for 
export.  Processed  products  are  not 
eligible  for  a  phytosanitary  certificate. 
This  export  certificate  would  be  issued 
by  an  inspector,  and  would  affirm  that, 
hased  on  inspection  of  submitted 
samples  and/or  by  virtue  of  the 
processing  received,  the  processed  plant 
products  described  on  the  form  are 
believed  to  be  free  fit>m  injiuious  plant 
pests.  The  original  certificate  would, 
immediately  upon  its  issuance,  be 
deUvered  or  mailed  to  the  apphcant  or 
a  person  designated  by  the  applicant. 
One  copy  of  each  certificate  would  be 
filed  in  the  office  of  inspection  at  the 
port  of  certification.  (As  in  the  current 
regulations  at  7  CFR  Part  353,  we  would 
issue  a  phytosanitary  certificate  (PPQ 
Form  577)  only  for  unprocessed 
domestic  plants  and  plant  products.) 
This  new  certificate  for  processed  plant 
products  is  proposed  in  order  to 
facilitate  trade. 

Phytosanitary  Certificate  for  Re«q>ort 

Foreign  origin  plants  and  plant 
products  that  are  legally  imported  into 
the  United  States  and  subsequently 
ofiiared  for  reexport  may  require  Federal 
certification  in  order  to  satisfy  the 
phytosanitary  requirements  of  importing 
countries.  We  are  proposing  to  provide 
for  the  issuance  of  a  phytosanitary 
certificate  for  reexport  (PPQ  Form  579). 
This  reexport  certificate  would  certify 
that,  based  on  the  original  foreign 
phytosanitary  certificate  and/or 
additional  inspection  or  treatment  in  the 
United  States,  the  plants  and  plant 
products  conform  to  the  ciurent 
phytosanitary  regulations  of  the 
importing  country  and  have  not  been 
subjected  to  the  risk  of  infestation  or 
infection  during  storage  in  the  United 
States.  The  reexport  certificate  would  be 


issued  by  an  inspector.  The  original 
certificate  would,  immediately  upon  its 
issuance,  be  delivered  or  mailed  to  the 
applicant  or  a  person  designated  by  the 
apphcant.  One  copy  of  eadb  certificate 
would  be  filed  in  the  office  of 
certification. 

The  reexport  certificate  would  not  be 
issued  for  plants  and  plant  products 
which  transit  the  United  States  imder 
Customs  bond.  These  commodities  do 
not  make  Customs  entry  into  U.S. 
commerce,  which  means  that  our 
inspectors  do  not  have  the  normal 
opportunities  to  inspect  the  articles, 
check  their  paperwork,  and  determine 
whether  they  meet  the  phytosanitary 
requirements  of  the  final  destination 
country.  It  would  take  a  major  and 
uneconomical  reorganization  of  our  port 
of  arrival  activities  to  give  our 
inspectors  the  necessary  access  to 
articles  and  papetwork  associated  with 
products  which  transit  the  United  States 
under  Customs  bond.  Therefore,  our 
poUcy  is  that  we  will  not  issue 
phytosanitary  certificates  for 
reexportation  for  plants  and  plant 
products  which  transit  the  United  States 
under  Customs  bond. 

Industry-Issued  Certificate 

There  has  been  a  demonstrated  need 
in  the  United  States  (e.g.,  with  conifer 
lumber  exported  to  Europe  and  Chile) 
for  segments  of  the  agricultural  and 
forestry  industries  to  be  able  to  issue 
industry  certification  under  the  aegis  of 
the  Federal  government,  affirming  that  a 
plant  product  meets  some  sp>ecific 
condition.  This  certification  is  related  to 
plant  health  but  is  less  than  full 
phytosanitary  certification.  For 
example,  some  governments  require  a 
written  certification  stating  that  a  wood 
product  exported  from  the  United  States 
is  bee  of  bark  and  grub  holes. 

We  propose  to  provide  for  industry- 
issued  certification  of  certain  plant 
products  under  terms  of  a  written 
agreement  between  the  concerned 
agricultural  or  forestry  company  or 
association  and  APHIS.  Each  agreement 
would  specify  the  articles  subject  to  the 
agreement  and  the  measures  necessary 
to  prevent  the  introduction  and 
dissemination  of  specified  plant  pests 
into  the  foreign  countries  specified  in 
the  agreement. 

Industry-issued  certification  would  be 
allowed  only  with  the  industry-issued 
agreement  in  place.  An  agreement  could 
be  discontinued  at  any  time  by  request 
of  either  party,  effective  15  days  after 
one  party  notifies  the  other  in  writing 
that  it  wishes  to  discontinue  the 
agreement.  Violation  of  the  terms  of  the 
agreement,  or  movement  of  articles 
under  the  agreement  in  violation  of 


APHIS  regulations,  would  result  in 
immediate  withdrawal  of  the  agreement. 
Withdrawal  of  an  agreement  could  be 
appealed  within  10  days  following 
withdrawal,  and  a  hearing  would  be 
held  to  resolve  any  conflicts  as  to  any 
material  fact.  To  encourage  compUance 
and  aid  enforcement,  no  new  agreement 
would  be  signed  with  a  party  who  has 
had  an  agreement  withdrawn  for  12 
months  aiter  the  withdrawal. 

The  industry-issued  certificate  would 
affirm  that  a  plant  product  has  been 
handled,  processed,  or  inspected  in  a  ^ 

manner  required  by  a  foreign 
government.  APHIS  and  State  regulatory 
officials  would  monitor  the  industry  to 
ensure  compliance  with  the  terms  of  the 
agreement.  Monitoring  would  be 
accompUshed  through  on-site 
observation  of  pertinent  industry 
activities  and  review  of  industry  records 
relating  to  these  activities. 

Application  for  Certification 

An  exporter  may  sometimes  file 
separate  applications  for  different 
portions  of  the  same  shipment,  or 
consignment.  An  inspector  then  ends  up 
conducting  midtiple  inspections  of  the 
same  consignment  and  issuing  what 
amounts  to  duplicate  certificates.  To 
eliminate  this  duplicative  work  and 
make  better  use  of  available  inspectors, 
we  propose  to  issue  only  one  certificate 
for  any  consignment.  We  propose  to 
amend  §  353.5  to  stipulate  that  we  will 
not  accept  more  than  one  application  for 
any  consignment,  and  that  only  one 
certificate  will  be  issued  for  any 
consignment.  We  also  propose  to  amend 
the  definition  of  consignment  currently 
at  §  353.1(b)(7)  to  indicate  that  a 
consignment  is  a  shipment  of  plants  or 
plant  products  from  one  exporter,  to  one 
consignee,  in  one  coimtry,  on  one 
means  of  conveyance;  or  any  mail 
shipment  to  one  consignee.  One 
consignment  is  entitled  to  only  one 
certificate. 

Miscellaneous 

We  are  proposing  to  remove  all 
references  to  "Deputy  Administrator," 
and  to  replace  them  with  references  to 
"Administrator,"  and  to  remove  certain 
references  to  "Plant  Protection  and 
Quarantine  Programs,"  and  to  replace 
them  with  references  to  "Animal  and 
Plant  Health  Inspection  Service."  We 
are  also  proposing  to  remove  the 
definition  of  "Plant  Protection  and 
Quarantine  Programs,"  and  to  add 
definitions  of  "Administrator"  and 
"Animal  and  Plant  Health  Inspection 
Service."  The  current  regulations 
indicate  that  the  Deputy  Administrator. 
Plant  Protection  and  Quarantine, 
APHIS,  is  the  official  responsible  for  the 


performance  of  all  duties  arising  in  the 
administration  of  the  Act.  We  are 
proposing  to  make  the  terminology 
changes  noted  above  to  indicate  that  the 
primary  authority  and  responsibility  for 
various  decisions  under  these 
regulations  belong  to  the  Administrator 
of  the  agency. 

We  are  proposing  to  add  definitions 
for  "Family,"  "Plant  pests,"  "Plant 
products,"  "Plants  and  plant  products," 
and  "Representative  of  the  concerned 
agricultural  or  forestry  industry"  for 
clarity. 

We  are  proposing  to  add  a  description 
of  the  purpose  of  the  export  certification 
program  in  §  353.2  to  make  it  clear  that 
APHIS  does  not  require  export 
certificates,  but  issues  them  as  a  service 
to  exporters. 

APHIS  no  longer  has  offices  as  listed 
in  current  §  353.3(a).  Therefore,  we  are 
proposing  to  remove  the  list  of  area 
offices  where  service  is  offered  at 
§  353.3(a)  and  to  replace  it  with  the  fom- 
APHIS  regional  offices  which  reflect  the 
actual  APHIS  regional  structiue. 
Information  concerning  the  location  of 
inspectors  who  may  issue  certificates  for 
plants  and  plant  products  may  be 
obtained  from  the  regional  offices. 

Sometimes  persons  holding 
certificates  request  APHIS  to  issue  new 
certificates  for  a  consignment,  e.g.,  if  the 
original  certificates  are  lost.  Section 
353.7(e)  of  the  current  regulations 
allows  inspectors  to  issue  new 
certificates  on  the  basis  of  inspections 
for  previous  certifications  when  the 
previously  issued  certificates  can  be 
canceled  before  they  have  been  accepted 
by  the  phytopathological  authorities  of 
the  coiuitry  of  destination  involved.  We 
are  retaining  this  provision  for 
phytosanitary  certificates  for  domestic 
plants  or  unprocessed  plant  products, 
because  this  provision  allows  inspectors 
to  respond  to  changing  conditions  in  a 
flexible  and  economical  manner  with 
the  least  disruption  to  commerce.  We 
propose  to  add  a  similar  provision  for 
export  certificates  for  processed  plant 
products,  without  including  the  caveat 
that  the  previously  issued  certificates 
must  be  canceled  before  they  have  been 
accepted  by  the  phytopathological 
authorities  of  the  country  of  destination. 
Export  certificates  for  processed  plant 
products  are  not  phytosanitary 
certificates  and  are  not  intended  for 
presentation  to  the  phytopathological 
authorities  of  foreign  countries,  so  this 
caveat  would  be  inappropriate  for 
export  certificates  for  processed  plant 
products. 

We  are  also  making  nonsubstantive 
editorial  changes  in  the  regulations  for 
clarity. 


User  Fee  Regulations 

At  the  same  time  we  are  making 
changes  to  7  CFR  354.3  for  consistency. 
In  order  to  provide  for  county  plant 
regulatory  officials  performing 
phytosanitary  certification,  we  propose 
to  remove  the  definition  of  "Designated 
State  inspector"  and  to  replace  it  with 
a  definition  of  "Designated  State  or 
county  inspector."  We  propose  to 
amend  the  definitions  of  "Phytosanitary 
certificate,"  "Phytosanitary  certificate 
for  reexport,"  and  "Processed  product 
certificate"  for  consistency  vnXh 
definitions  for  these  certificates  in 
proposed  §  353.1.  Finally,  we  also 
propose  to  amend  §  354.3  to  clarify  that, 
just  as  no  APHIS  user  fee  is  charged  for 
certificates  issued  by  a  designated  State 
inspector,  no  APHIS  user  fee  wdll  be 
charged  for  certificates  issued  by  a 
designated  county  inspector,  alAough 
State  or  county  fees  may  be  assessed. 

Review  of  Existing  Regulations 

This  proposed  rule  is  part  of  the 
scheduled  review  of  Part  353 — 
Phytosanitary  Export  Certification,  to 
meet  regulatory  review  requirements. 
Executive  Order  12866  and 
Departmental  Regulation  1512-1  require 
that  agencies  initiate  reviews  of 
currently  effective  rules  to  reduce 
regulatory  burdens  and  minimize 
impacts  on  small  entities. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Our  proposed  changes  to  the 
requirements  for  qualifying  as  an 
inspector,  and  our  proposal  to  allow 
additional  individuals  to  perform 
phytosanitary  field  inspections,  would 
have  no  measurable  finemcial  impact  on 
those  entities  involved  in  exporting 
plants  and  plant  products.  The  changes 
would  help  ensure  that  sufficient 
qualified  personnel  are  available  to 
perform  inspections. 

In  addition,  our  proposal  to  allow  use 
of  additional  individuals  to  perform 
phytosanitary  field  inspections  could 
result  in  a  cost  savings  to  industry 
through  reduced  duplication  of  effort  in 
field  inspection  activities.  Currently, 
seed  certifying  agencies  inspect  crops 
for  genetic  purity.  Inspectors  make  a 
separate  inspection  of  the  crops  in  the 
field  to  determine  their  phytosanitary 
condition  imder  part  353.  Under  our 
proposal,  "agents"  could  perform  a 


single  inspection  for  both  purposes. 
Large  commercial  seed  companies 
would  be  the  primary  beneficiaries  of 
this  proposed  change  because  their 
crops  would  be  inspected  in  a  more 
timely  maimer,  thus  making  them 
available  for  the  marketplace  sooner. 

This  proposal  is  not  expected  to 
significantly  increase  the  number  of 
certificates  for  reexport  issued  by 
APHIS.  APHIS  currently  issues 
approximately  9000  certificates  for 
reexport  each  year.  We  estimate  that 
approximately  10  percent  (900)  of  these 
certificates  are  issued  to  small 
businesses,  based  on  the  size  and  value 
of  the  shipments. 

We  anticipate  that  allowing  industry- 
issued  certificates,  and  inspector-issued 
export  certificates  specifically  for 
processed  plant  products  (PPQ  Form 
578)  would  benefit  exporters,  including 
small  businesses,  by  faciUtating 
exportation  of  plants  and  plant 
products.  Most  of  the  articles  eligible  for 
such  certificates  are  exported  by  larger 
businesses,  and  we  estimate  that  each 
year  small  businesses  will  probably  be 
issued  fewer  than  1000  industry-issued 
certificates  and  inspector-issued  export 
certificates  specifically  for  processed 
plant  products. 

Exporters  would  be  charged  a  user  fee 
as  stated  in  §  354.3  upon  the  issuance  of 
commercial,  private,  and  re-issued 
(voided  and  returned  certificates)  export 
certificates,  respectively.  The 
justification  for  and  the  analysis  of  the 
user  fees  can  be  found  in  the  regulatory 
impact  analysis  accompanying  the  final 
rule  published  on  January  9, 1992  (57 
FR  755-773,  Docket  No.  91-135). 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovertunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 
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Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recoidkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Reg\ilatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  4700  River  Road  Unit 
118,  Riverdale,  MD  20737-1228,  and  (2) 
Clearance  Officer,  OKM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects 

7  CFR  Part  353 

Exports,  Plant  diseases  and  pests. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  parts  353  and  354 
would  be  amended  as  follows: 

1.  Part  353  woiUd  be  revised  to  read 
as  follows: 

PAFTT  353— EXPORT  CERTIHCATION 

353.1  Definitions. 

353.2  Purpose  and  administration. 

353.3  Where  service  is  offered. 

353.4  Products  covered. 

353.5  Application  for  certification. 

353.6  Inspection. 

353.7  Certificates. 

Authority:  7  U.S.C.  147a;  21  U.S.C.  136 
and  136a;  44  U.S.C  35;  7  CFR  2.17,  2.51,  and 
371.2(c). 

1353.1    DeflnitkMis. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Agent.  An  individual  who  meets  the 
eligibility  requirements  set  forth  in 
§  353.6,  and  who  is  designated  by  the 
Animal  and  Plant  Health  Inspection 
Service  to  conduct  phytosanitary  field 
inspections  of  seed  crops  to  serve  as  a 
basis  for  the  issuance  of  phytosanitary 
certificates. 

Animal  and  Plant  Health  Inspection 
Serrice  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  U.S. 
Department  of  Aaiculture. 

Consignment.  One  shipment  of  plants 
or  plant  products,  from  one  exporter,  to 


one  consignee,  in  one  country,  on  one 
means  of  conveyance;  or  any  mail 
shipment  to  one  consignee. 

Export  certificate  for  processed  plant 
products.  A  certfficate  (PPQ  Form  578) 
issued  by  an  inspector,  describing  the 
plant  health  condition  of  processed  or 
manufactiired  plant  products  based  on 
inspection  of  submitted  samples  and/or 
by  virtue  of  the  processing  received. 

Family.  An  inspector  or  agent  and  his 
or  her  spouse,  their  parents,  children, 
and  first  cousins. 

Industry-issued  certificate.  A 
certificate  issued  by  a  representative  of 
the  concerned  agricultural  or  forestry 
industry  tmder  the  terms  of  a  written 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service,  giving 
assurance  that  a  plant  product  has  been 
handled,  processed,  or  inspected  in  a 
manner  required  by  a  foreign 
government. 

Inspector.  An  employee  of  the  Animal 
and  Plant  Health  Inspection  Service,  or 
a  State  or  county  plant  regulatory 
official  designated  by  the  Secretary  of 
Agriculture  to  inspect  and  certify  to 
shippers  and  other  interested  parties,  as 
to  the  phytosanitary  condition  of  plant 
products  inspected  xmder  the  Act.. 

Office  of  inspection.  The  office  of  an 
inspector  of  plants  and  plant  products 
covered  by  this  part. 

Phytosanitary  certificate.  A  certificate 
(PPQ  Form  577)  issued  by  an  inspector, 
giving  the  phytosanitary  condition  of 
domestic  plants  or  improcessed  or 
unmanufactured  plant  products  based 
on  inspection  of  the  entire  lot. 

Phytosanitary  certificate  for  reexport. 
A  certificate  (PPQ  Form  579)  issued  by 
an  inspector,  giving  the  phytosanitary 
condition  of  foreign  plants  and  plant 
products  legally  imported  into  the 
United  States  and  subsequently  offered 
for  reexport.  The  certificate  certifies 
that,  based  on  the  original  foreign 
phytosanitary  certificate  and/or 
additional  inspection  or  treatment  in  the 
United  States,  the  plants  and  plant 
products  are  considered  to  conform  to 
the  current  phytosanitary  regulations  of 
the  receiving  coimtry  and  have  not  been 
subjected  to  the  risk  of  infestation  or 
infection  during  storage  in  the  United 
States.  Plants  and  plant  products  which 
transit  the  United  States  under  Customs 
bond  are  not  eligible  to  receive  the 
phytosanitary  certificate  for  reexport. 

Plant  pests.  Any  living  stage  of  any 
insects,  mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injiu^  or  cause  disease  or 


damage  in  any  plants  or  parts  thereof,  or 
other  products  of  plants. 

Plant  products.  Products  derived  from 
nursery  stock,  other  plants,  plant  parts, 
roots,  bulbs,  seeds,  fruits,  nuts,  and 
vegetables,  including  manufactiued  or 
processed  products. 

Plants  and  plant  products.  Niusery 
stock,  other  plants,  plant  parts,  roots, 
bulbs,  seeds,  fruits,  nuts,  vegetables  and 
other  plant  products,  including 
manufactured  or  processed  products. 

State.  Any  of  the  States  of  the  United 
States,  the  District  of  Colunibia, 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  Puerto  Rico,  or  the 
Virgin  Islands  of  the  United  States. 

The  Act.  The  act  of  Congress  entitled 
"Department  of  Agriculture  Organic  Act 
of  1944,"  approved  September  21, 1944 
(58  Stat.  735),  section  102. 

§  353.2    Purpose  and  administration. 

The  export  certification  program  does 
not  require  certification  of  any  exports, 
but  does  provide  certification  of  plants 
and  plant  products  as  a  service  to 
exporters.  After  assessing  the 
phytosanitary  condition  of  the  plants  or 
plant  products  intended  for  export, 
relative  to  the  receiving  country's 
regulations,  an  inspector  issues  an 
internationally  recognized 
phytosanitary  certificate  (PPQ  Form 
577),  a  phytosanitary  certificate  for 
reexport  (PPQ  Form  579),  or  an  export 
certificate  for  processed  plant  products 
(PPQ  Form  578),  if  warranted.  APHIS 
also  enters  into  written  agreements  with 
industry  to  allow  the  issuance  of 
industry-issued  certificates  giving 
assiu-ance  that  a  plant  product  has  been 
handled,  processed,  or  inspected  in  a 
manner  required  by  a  foreign 
government. 

§  353.3    W)>ere  service  is  offered. 

(a)  Information  concerning  the 
location  of  inspectors  who  may  issue 
certificates  for  plants  and  plant  products 
may  be  obtained  by  contacting  one  of 
the  folloMring  regional  offices: 


Region 

States 

Northeastern: 

Blason  II,  1st  Floor, 

CT,  ME,  MA,  NH,  Rl. 

505  South  Lenola 

VT,  NY,  NJ,  PA, 

Road,  Moorestown, 

MD,  DE,  VA,  Wl, 

NJ  08057. 

MN,  IL.  IN,  OH.  Ml. 

WV. 

Southeastern: 

3505  25th  Avenue, 

FL.  AL.  GA,  KY,  MS. 

Building  1 ,  North. 

TN,  NO.  SO.  PR. 

Gutfport,  MS  39501. 

US  VI. 

Central: 

3505  Boca  Chica 

TX,  OK.  NE,  AR,  KS. 

Blvd..  Suite  360. 

LA,  lA,  MO,  ND, 

Brownsville,  TX 

SD. 

78521-4065. 
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Region 


Westem: 

9580  Micron  Avenue, 

Suite  I,  Sac- 

ranwnto,  CA  95827. 


States 


HI,  CA,  CO,  ID,  MT, 
UT,  WY,  WA,  OR, 
NV,  NM.  A2,  AK. 


(b)  Inspectors  who  may  issue 
phytosanitary  certificates  for  terrestrial 
plants  listed  in  50  CFR  part  17  or  23  are 
available  only  at  a  port  designated  for    - 
export  in  50  CFR  part  24,  or  at  a 
nondesignated  port  if  allowed  by  the 
U.S.  Department  of  the  Interior  pursuant 
to  section  9  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1538).  The  following  locations  are 
designated  in  50  CFR  part  24  as  ports  for 
export  of  terrestrial  plants  listed  in  50 
CFR  part  17  or  23: 

(1)  Any  terrestrial  plant  listed  in  50 
CFR  part  17  or  23: 

Nogales,  AZ 

Los  Angeles,  CA 

San  Diego,  CA 

San  Francisco,  CA 

Miami,  FL 

Oiiando.  FL 

Honolulu,  HI 

New  Orleans,  LA 

Hoboken,  NJ  (Port  of  New  York) 

Jamaica,  NY 

San  Juan,  PR 

Brownsville,  TX 

El  Paso,  TX 

Houston,  TX 

Laredo,  TX 

Seattle,  WA 

(2)  Any  .plant  of  the  family 
Orchidaceae  (orchids)  listed  in  50  CFR 
part  17  or  23: 

Hilo,  HI 
Chicago,  IL 

(3)  Roots  of  American  ginseng  [Panax 
quinquefolius)  listed  in  50  CFR  23.23: 

Atlanta.  GA 
Chicago,  IL 
Baltimore,  MD 
St.  Louis,  MO 
Milwaukee,  WI 

(4)  Any  plant  listed  in  50  CFR  17.12 
or  23.23  and  offered  for  exportation  to 
Canada: 

Detroit,  MI 
Buffalo,  NY 
Rouses  Point,  NY 
Blaine,  WA 

(5)  Any  logs  and  lumber  bam  trees 
listed  in  50  CFR  17.12  or  23.23: 

Mobile,  AL 

Savannah,  GA 

Baltimore,  MD 

Cul^rt,  MS 

Wilmington  and  Morehead  City,  NC 

Portland,  OR  / 

Philadelphia,  PA  ( 

Charleston,  SC  ^ 

Norfolk,  VA 

Vancouver,  WA 


(6)  Plants  of  the  species  Dionaea 
muscipula  (Venus  flytrap): 

Wilmington,  NC 

§  353.4    Products  covered. 

Products  and  plant  products  when 
offered  for  export  or  re-export. 

§  353.5    Appiication  for  certification. 

(a)  To  request  the  services  of  an 
inspector,  a  written  appUcation  (PPQ 
Form  572)  shall  be  made  as  far  in 
advance  as  possible,  and  shall  be  filed 
in  the  office  of  inspection  at  the  port  of 
certification. 

(b)  Each  appUcation  shall  be  deemed 
filed  when  delivered  to  the  proper  office 
of  inspection  at  the  port  of  certification. 
When  an  application  is  filed,  a  record 
showing  the  date  and  time  of  filing  shall 
be  made  in  such  office. 

(c)  Only  one  application  for  any 
consignment  shall  be  accepted,  and  only 
one  certificate  for  any  consignment  shall 
be  issued. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0052) 

§353.6    inspection. 

Inspections  shall  be  performed  by 
agents  or  inspectors. 

(a)  Agent,  fl)  Agents  may  conduct 
phytosanitary  field  inspections  of  seed 
crops  in  cooperation  with  and  on  behalf 
of  those  State  plant  regulatory  agencies 
electing  to  use  agents  and  maintaining 
a  Memorandum  of  Understanding  with 
the  Animal  and  Plant  Health  Inspection 
Service  in  accordance  with  the 
regulations.  The  Memorandum  of 
Understanding  must  state  that  agents 
shall  be  used  in  accordance  with  the 
regulations  in  this  part.  Agents  are  not 
authorized  to  issue  Federal 
phytosanitary  certificates,  but  are  only 
authorized  to  conduct  the  field 
inspections  of  seed  crops  required  as  a 
basis  for  determining  phytosanitary 
condition  prior  to  the  issuance  of  a 
phytosanitary  certificate  for  the  crops. 

(2)  To  be  eligible  for  designation  as  an 
agent,  an  individual  must: 

(i)  Have  the  ability  to  recognize,  in  the 
crops  he  or  she  is  responsible  for 
inspecting,  plant  pests,  including 
symptoms  and/or  signs  of  disease- 
causing  organisms,  of  concern  to 
importing  coimtries. 

(li)  Have  a  bachelor's  degree  in  the 
biological  sciences,  and  a  minimum  of 
1  year's  experience  in  identifying  plant 
pests  endemic  to  crops  of  commercial 
importance  within  the  cooperating 
State,  or  a  combination  of  higher 
education  in  the  biological  sciences  and 
experience  in  identifying  such  plant 
pests,  as  follows: 
0  years  education  and  5  years 

experience; 


1  year  education  and  4  years  experience; 

2  years  education  and  3  years 
experience; 

3  years  education  and  2  years 
experience;  or 

4  years  education  and  1  year  experience. 
The  years  of  education  and  experience 
do  not  have  to  be  acquired 
consecutively. 

(3)  An  agent  must  receive  annual 
training  provided  by  the  State  plant 
regulatory  agency.  The  required  training 
must  include  instruction  in  inspection 
procedures,  identification  of  plant  pests 
of  quarantine  importance  to  importing 
countries,  methods  of  collection  and 
submission  of  specimens  (organisms 
and/or  plants  or  plant  parts)  for 
identification,  and  preparation  and 
submission  of  inspection  report  forms 
approved  by  the  State  plant  regulatory    - 
agency. 

(4)  An  agent  must  have  access  to 
Federal  or  State  laboratories  for  the 
positive  identification  of  plants  pests 
detected. 

(5)  No  agents  shall  inspect  any  plants 
or  plant  products  in  which  they  or  a 
member  of  their  family  are  directly  or 
indirectly  financially  interested. 

(b)  Inspector.  (1)  An  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  or  a  State  or  county  regulatory 
official  designated  by  the  Secretary  of 
Agriculture  to  inspect  and  certify  to 
shippers  and  other  interested  parties,  as 
to  the  phytosanitary  condition  of  plants 
and  plant  products  inspected  under  the 
Act. 

(2)  To  be  ehgible  for  designation  as  an 
inspector,  a  State  or  coiuity  plant 
regulatory  official  must: 

(i)  Have  a  bachelor's  degree  in  the 
biological  sciences,  and  a  minimiun  of 
1  year's  experience  in  State  or  cpunty 
plant  regulatory  activities,  or  a 
combination  of  higher  education  in  the 
biological  sciences  and  experience  in 
State  plant  regulatory  activities,  as 
follows: 

0  years  education  and  5  years 
experience; 

1  year  education  and  4  years  experience; 

2  years  education  and  3  years 
experience; 

3  years  education  and  2  years 
experience;  or 

4  years  education  and  1  year  experience. 
The  years  of  education  and  experience 
do  not  have  to  be  acquired 
consecutively. 

(ii)  Successfully  complete,  as 
indicated  by  receipt  of  a  passing  grade, 
the  Animal  and  Plant  Health  Inspection 
Service  training  course  on  phytosanitary 
certification. 

(3)  No  inspectors  shall  inspect  any 
plants  or  plant  products  in  which  they 
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or  a  member  of  their  fiamily  are  directly 
or  indirectly  financially  interested. 

(c)  Applicant  responsibility.  (1)  When 
the  services  of  an  agent  or  an  inspector 
are  requested,  the  applicant  shall  make 
the  plant  or  plant  product  accessible  for 
inspection  and  identification  and  so 
place  the  plant  or  plant  product  to 
permit  physical  inspection  of  the  lot  for 
plant  pests. 

(2j  The  applicant  must  furnish  all 
labor  involved  in  the  inspection, 
including  the  moving,  opening,  and 
closing  of  containers. 

(3)  Certificates  may  be  refused  for 
&ilure  to  comply  with  any  of  the 
foregoing  provisions. 

§353.7    CMlHlcates. 

(a)  Phytosanitary  certificate  (PPQ 
Form  577).  (1)  For  each  consignment  of 
domestic  plants  or  improcessed  plant 
products  for  which  certification  is 
requested,  the  inspector  shall  sign  and 
issue  a  separate  certificate  based  on  the 
findings  of  the  inspection. 

(2)  The  original  certificate  shall 
immediately  upon  its  issuance  be 
delivered  or  mailed  to  the  applicant  or 
a  person  designated  by  the  applicant. 

(3)  One  copy  of  each  certificate  shall 
be  filed  in  the  office  of  inspection  at  the 
port  of  certification,  and  one  forwarded 
to  the  Administrator. 

(4)  The  Administrator  may  authorize 
inspectors  to  issue  certificates  on  the 
basis  of  inspections  made  by 
cooperating  Federal,  State,  and  county 
agencies. 

(5)  Inspectors  may  issue  new 
certificates  on  the  basis  of  inspections 
for  previous  certifications  when  the 
previously  issued  certificates  can  be 
canceled  before  they  have  been  accepted 
by  the  phytopathological  authorities  of 
the  country  of  destination  involved. 

(b)  Export  certificate  for  processed 
plant  products  (PPQ  Form  578).  (1)  For 
each  consignment  of  processed  plant 
products  for  which  certification  is 
requested,  the  inspector  shall  sign  and 
issue  a  certificate  based  on  the 
inspector's  findings  after  inspecting 
submitted  samples  and/or  by  virtue  of 
processing  received. 

(2)  The  original  certificate  shall 
immediately  upon  its  issuance  be 
delivered  or  mailed  to  the  applicant  or 
a  person  designated  by  the  applicant. 

(3)  One  copy  of  each  certificate  shall 
be  filed  in  the  office  of  inspection  at  the 
port  of  certification. 

(4)  The  Administrator  may  authorize 
inspectors  to  issue  certificates  on  the 
basis  of  inspections  made  by 
cooperating  Federal,  State,  and  county 
agencies. 

(5)  Inspectors  may  issue  new 
certificates  on  the  basis  of  inspections/ 


processing  used  for  previous 
certifications. 

(c)  Phytosanitary  certificate  for 
reexport  (PPQ  Form  579).  (1)  For  each 
consignment  of  foreign  origin  plants  or 
improcessed  plant  products  for  which 
certification  is  requested,  the  inspector 
shall  sign  and  issue  a  certificate  based 
on  the  original  foreign  phytosanitary 
certificate  and/or  additional  inspection 
or  treatment  in  the  United  States  after 
determining  that  the  consignment 
conforms  to  the  current  phytosanitary 
regulations  of  the  receiving  country  and 
has  not  been  subjected  to  the  risk  of 
infestation  or  infection  during  storage  in 
the  United  States. 

(2)  The  original  certificate  shall 
immediately  upon  its  issuance  be 
deUvered  or  mailed  to  the  appUcant  or 
a  person  designated  by  the  applicant. 

(3)  One  copy  of  each  certificate  shall 
be  filed  in  the  office  of  inspection  at  the 
port  of  certification,  and  one  forwarded 
to  the  Administrator. 

(4)  The  Administrator  may  authorize 
inspectors  to  issue  certificates  on  the 
basis  of  inspections  made  by 
cooperating  Federal,  State,  and  county 
agencies. 

(5)  Inspectors  may  issue  new 
certificates  on  the  basis  of  inspections 
for  previous  certifications  when  the 
previously  issued  certificates  can  be 
canceled  before  they  have  been  accepted 
by  the  phytopathological  authorities  of 
the  country  of  destination  involved. 

(d)  Industry-issued  certificate.  A 
certificate  issued  under  the  terms  of  a 
written  agreement  between  the  Animal 
and  Plant  Health  Inspection  Service  and 
an  agricultural  or  forestry  company  or 
association  giving  assurance  that  a  plant 
product  has  t)een  handled,  processed,  or 
inspected  in  a  manner  required  by  a 
foreign  government.  The  certificate  may 
be  issued  by  the  individual  who  signs 
the  agreement  or  his/her  delegate. 

(1)  Contents  of  written  agreement.  In 
each  written  agreement,  APHIS  shall 
agree  to  cooperate  and  coordinate  with 
the  signatory  agricultiual  or  forestry 
company  or  association  to  facilitate  the 
issuance  of  industry-issued  certificates 
and  to  monitor  activities  imder  the 
agreement,  and  the  concerned 
agricultural  or  forestry  company  or 
association  agrees  to  comply  with  the 
requirements  of  the  agreement.  Each 
agreement  shall  specify  the  articles 
subject  to  the  agreement  and  any 
measures  necessary  to  prevent  the 
introduction  and  dissemination  into 
specified  foreign  coimtries  of  specified 
injurious  plant  pests.  These  measures 
could  include  such  treatments  as 
refiigeration,  heat  treatment,  kiln 
drying,  etc.,  and  must  include  all 
necessary  preshipment  inspections  and 


subsequent  sign-offs  and  product 
labeling  as  identified  by  Plant 
Protection  and  Quarantine  (PPQ), 
APHIS,  based  on  the  import 
requirements  of  the  foreign  country. 
(2)  Termination  of  agreement.  An 
agreement  may  be  terminated  by  any 
signatory  to  the  agreement  by  giving 
written  notice  of  termination  to  the 
other  party.  The  effective  date  of  the 
termination  will  be  IS  days  after  the 
date  of  actual  receipt  of  the  written 
notice.  Any  agreement  may  be 
immediately  withdrawn  by  the 
Administrator  if  he  or  she  determines 
that  articles  covered  by  the  agreement 
were  moved  in  violation  of  any 
requirement  of  this  chapter  or  any 
provision  of  the  agreement.  If  the 
withdrawal  is  oral,  the  decision  to 
withdraw  the  agreement  and  the  reasons 
for  the  withdrawal  of  the  agreement 
shall  be  confirmed  in  writing  as 
promptly  as  circumstances  permit. 
Withdrawal  of  an  agreement  may  be 
appealed  in  writing  to  the  Administrator 
within  10  days  after  receipt  of  the 
written  notification  of  the  withdrawal. 
The  appeal  shall  state  all  of  the  facts 
and  reasons  upon  which  the  appellant 
relies  to  show  that  the  agreement  was 
wrongfully  withdrawn.  The 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  granting  or  denying  the  appeal  as 
promptly  as  circumstances  permit.  If 
there  is  a  conflict  as  to  any  material  fact 
and  the  person  from  whom  the 
agreement  is  withdrawn  requests  a 
hearing,  a  hearing  shall  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  shall  be  adopted 
by  the  Administrator.  No  written 
agreement  will  be  signed  with  an 
individual  or  a  company  representative 
of  the  concerned  agricultural  or  forestry 
company  or  association  who  has  had  a 
written  agreement  withdrawn  during 
the  12  months  following  such 
withdrawal,  unless  the  withdrawn 
agreement  was  reinstated  upon  appeal. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0052) 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

2.  The  authority  citation  for  part  354 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C  1741;  7  CFR  2.17,  2.51, 
and  371.2(c). 

3.  In  §  354.3,  paragraph  Ca),  the 
definition  for  Designated  State  inspector 
would  be  removed  and  a  new  definition 
for  Designated  State  or  county  inspector 
would  be  added  in  alphabetical  order, 
the  definitions  for  Phytosanitary 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Proposed  Rules         42479 


certificate  and  Phytosanitary  certificate 
for  reexport  would  be  revised,  the 
definition  for  Processed  product 
certificate  would  be  removed,  and  a  new 
definition  for  Export  certificate  for 
processed  plant  products  would  be 
added  in  alphabetical  order,  and 
paragraph  (g)(2)  would  be  revised  to 
read  as  follows: 

§  354.3    User  fees  for  certain  international 
services. 

[a)  •  *  * 

•  •        *        •       * 

Designated  State  or  county  inspector. 
A  State  or  county  plant  regulatory 
official  designated  by  the  Secretary  of 
AgricultiuB  to  inspect  and  certify  to 
shippers  and  other  interested  parties,  as 
to  the  phytosanitary  condition  of  plant 
products  inspected  under  the 
Department  of  Agriculture  Organic  Act 
of  1944. 

Export  certificate  for  processed  plant 
products.  A  certfficate  (PPQ  Form  578) 
issued  by  an  inspector,  describing  the 
plant  health  condition  of  processed  or 
manufactured  plant  products  based  on 
inspection  of  submitted  samples  and/or 
by  virtue  of  the  processing  received. 

•  I   •        *        •        * 

Phytosanitary  certificate.  A  certificate 
(PPQ  Form  577)  issued  by  an  inspector, 
giving  the  phytosanitary  condition  of 
domestic  plants  or  unprocessed  or 
unmanufactured  plant  products  based 
on  Inspection  of  the  entire  lot. 

Phytosanitary  certificate  for  reexport. 
A  certificate  (PPQ  Form  579)  issued  by 
an  inspector,  giving  the  phytosanitary 
condition  of  foreign  plants  and  plant 
products  legally  imported  into  the 
United  States  and  subsequently  offered 
for  reexport.  The  certificate  certifies 
that,  based  on  the  original  foreign 
phytosanitary  certificate  and/or 
additional  inspection  or  treatment  in  the 
United  States,  the  plants  and  plant 
products  are  considered  to  conform  to 
the  current  phytosanitary  regulations  of 
the  receiving  country  and  have  not  been 
subjected  to  the  risk  of  infestation  or 
infection  during  storage  in  the  United 
States.  Plants  and  plant  products  which 
transit  the  United  States  under  Customs 
bond  are  not  eligible  to  receive  the 
phytosanitary  certificate  for  reexport. 

•  •        «        •        • 

(g)  •  *  • 

(2)  There  is  no  APHIS  user  fee  for  a 
certificate  issued  by  a  designated  State 
or  county  inspector. 


Done  in  Washington,  DC,  this  9th  day  of 
August  1995. 
Lonnie  J.  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
(PR  Doc.  95-20227  Filed  8-15-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-32-AD] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  90, 99, 100,  and 
200  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  90,  99,  100, 
and  200  series  airplanes.  The  proposed 
action  would  require  inspecting  the 
main  landing  gear  drag  leg  lock  link  to 
ensure  that  the  hole  for  the  roll  pin  is 
drilled  completely  through  both  walls  of 
the  main  landing  gear  drag  leg  lock  link 
and,  if  not  drilled  completely  through 
both  link  walls,  replacing  any  main 
landing  gear  drag  leg  lock  liidi.  An 
incident  where  the  left  main  landing 
gear  collapsed  on  one  of  the  affected 
airplanes  prompted  the  proposed  action. 
Investigation  revealed  that  the  roll  pin 
hole  was  not  completely  drilled  through 
both  walls  of  the  drag  leg  lock  UnL  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  main  landing 
gear  collapse  caused  by  drag  leg  lock 
link  failure,  which,  if  not  detected  and 
corrected,  could  result  in  losi  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-32- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  infbnnation  that  apphes  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4124;  facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-CE-32-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  received  a  report  of  an 
incident  where  the  left  main  landing 
gear  collapsed  on  a  Beech  Model  99 
airplane.  Investigation  of  this  incident 
revealed  that  the  hole  for  the  roll  pin 
was  not  completely  drilled  through  both 
walls  of  the  drag  leg  lock  link. 

Fiulher  investigation  shows  that  spare 
drag  leg  lock  links  were  delivered  to  the 
field  MHth  the  roll  pin  hole  only  drilled 
halfway  through  the  link.  When  drilled 
only  halfway  through  the  link,  the  roll 
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pin  will  not  hold  the  pivot  pin  secure 
in  the  drag  leg  lock  link.  In  this 
scenario,  die  drag  leg  lock  link  does  not 
hold  the  landing  gear  in  the  down 
position,  which  could  cause  main 
landing  gear  collapse.  These  drag  leg 
lock  links  may  be  installed  on  certain 
Beech  90,  99, 100,  and  200  series 
airplanes. 

Beech  has  issued  Service  Bulletin  No. 
2607,  Revision  1,  dated  April  1995, 
which  specifies  procedures  for 
inspecting  the  main  landing  gear  drag 
leg  lock  link  on  Beech  90,  99, 100,  and 
200  series  airplanes  to  ensure  that  the 
roll  pin  hole  is  drilled  through  both 
walls  of  the  link. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  main  landing 
gear  collapse  caused  by  drag  leg  lock 
link  failure,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  90,  99, 100,  and 
200  series  airplanes  of  the  same  typ>e 
design,  the  proposed  AD  would  require 
inspecting  the  main  landing  gear  drag 
leg  lock  link  to  ensure  that  the  hole  for 
the  roll  pin  is  drilled  through  both  walls 
of  the  link  and,  if  not  drilled  completely 
through  both  link  walls,  replacing  any 
main  landing  gear  lock  link. 
Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
Beech  Service  Bulletin  No.  2607, 
Revision  1,  dated  April  1995.  The 
possible  replacement  would  be 
accomplished  in  accordance  with  the 
applicable  maintenance  manual. 

the  FAA  estimates  that  2,229 
airplanes  in  the  U.S.  registry  woiUd  be 
afiiected  by  the  proposed  AD,  that  it 
woidd  take  approximtely  5  work  hours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $100  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $891,600.  This  figure  is 
based  on  the  assiunption  that  all  of  the 
afiiBcted  airplanes  have  incorrectly 
drilled  drag  leg  lock  links  and  that  none 
of  the  owners/operators  of  the  aH^ected 
airplanes  have  replaced  the  incorrectly 
drilled  links. 

Beech  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip 
approximately  648  airplanes.  Assiuning 
that  these  distributed  parts  are 
incorporated  on  the  affected  airplanes, 
the  cost  of  the  proposed  AD  would  be 
reduced  by  $259,200  from  $891,600  to 
$632,400.  In  addition,  the  FAA  believes 


that  a  majority  of  the  affected  airplanes 
will  not  have  incorrectly  drilled  links, 
thereby  further  reducing  the  cost  impact 
of  the  proposed  AD  upon  the  public. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40101. 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Beech  Aircraft  Corporation:  Docket  No.  95- 
CE-32-AD. 
ApplicabUity:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 

Serial  Nos. 

100  and  A1 00  

8-1  through  8-94 

andB-IOOttwough 

8-247 

8100 

8E-1  ttirough  BE- 

137 

200  and  8200  

88-2,  88-6  through 

88-1157.88-1159 

through  88-1166, 

andBB-1168 

through  BB-1192 

200T  and  B200T  

8T-1  through  BT-30 

20OC  and  B200C  

8L-1  through  BL-72 

200CT  and  B200CT  .. 

8N-1  through  Bh4-4 

.66-A90-2(RL»-21B)  .. 

LS-1  through  LS-3 

65-A90-3(RU-21C)  .. 

LT-1  through  LT-2 

200  (A100-1)  

88-3  through  88-5 
8-95  through  8-99 
8C-1  through  BC- 

A100(U-21F)  

A200(C-12AandC- 

12C). 

75,  and  BD-1 

through  BD-30 

A200C  (UC-128)  

8J-1  through  BJ-66 

A200CT  (C-12D)  

BP-1,8P-22.  and 

8P-24  through 

8P-45 

A200CT  (FWC-12D)  . 

BP-7  through  BP-11 

A200CT  (RC-12D)  .... 

GR-1  through  GR-13 

A200CT  (RC-12H) .... 

GR-1 4  through  GR- 

19 
FC-1  through  FC-3 

A200CT  (RC-12G)  ... 

Models 

Serial  Nos. 

F90  

99.  99A.  A99A.  899. 
andC99. 

LA-2  through  LA-236 
l>-1  through  U-239 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
rej>air  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance.  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  main  landing  gear  collapse 
caused  by  drag  leg  lock  link  failure,  which, 
if  not  detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  main  landing  gear  drag  leg 
lock  link  to  ensure  that  the  hole  for  the  roll 
pin  is  drilled  completely  through  both  walls 
of  the  link  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  No.  2607. 
Revision  1,  dated  April  1995. 

(b)  Prior  to  further  flight,  replace  any  drag 
leg  lock  link  that  does  not  have  the  roll  pin 
hole  drilled  through  both  walls  of  the  link. 
Accomplish  this  replacement  in  accordance 
with  the  applicable  maintenance  manual 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  section  21.197  and  21.199  of 
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the  Federal  Aviation  Regulations  (14  CFR 
21.197  llhd  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  l>e 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation.  P.O.  Box  85.  Wichita.  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  August 
10, 1995. 
Gerald  W.  Fierce, 

Acting  Manger,  Small  Airplane,  Aircraft 
Certification  Service. 

(FR  Doc.  95-20274  Filed  8-15-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  3 

Duration  of  Existing  Competition  and 
Consumer  Protection  Orders 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  a 
rule  ("Sunset  Rule")  that  would 
terminate  existing  administrative  orders 
where  certain  conditions  have  been  met, 
consistent  with  Commission  policy 
announced  elsewhere  in  today's  Federal 
Register.  Curently,  the  Commission  may 
set  aside  the  provisions  of  such  orders 
upon  petition  of  the  respondent,  or 
pursuant  to  show  cause  proceedings 
initiated  sua  sponte  by  the  Commission. 
The  proposed  rule  will  reduce  the 
administrative  expense  and  burden 
associated  with  those  procedures  by 
automatically  vacating  certain  order 
provisions  that  no  longer  serve  the 
public  interest. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  IS, 
1995. 

ADDRESSES:  Written  comments  should 
be  submitted  in  twenty  copies  to  Donald 
S.  Clark,  Secretary,  Federal  Trade 
Commission,  Room  159,  Sixth  Street  & 


Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20580,  (202)  326-2514.  Individuals 
filing  coioments  need  not  submit 
multiple  copies.  Submissions  should  be 
captioned:  Sunset  Rule,  FTC  File  No. 
P954211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Dingfelder,  Assistant  Director  for 
Enforcement,  Division  of  Enforcement, 
Bureau  of  Consimier  Protection,  (202) 
326-3017;  Roberta  Baruch.  Deputy 
Assistant  Director  for  Compliance. 
Bureau  of  Competition,  (202)  326-2861. 
SUPPLEMENTARY  INFORMATKM:  Elsewhere 
in  today's  Federal  Register  notice,  the 
Commission  is  publishing  a  Policy 
Statement  Regarding  the  IXiration  of 
Competition  and  Consumer  Protection 
Orders.  As  explained  in  that  notice,  the 
Commission  proposes  a  rule,  rather  than 
case-by-case  determinations,  to 
implement  that  policy  with  respect  to 
existing  administrative  orders. 

The  Commission  is  soliciting 
comments  on  the  proposed  rule.  The 
rule  would  provide  that,  in  general,  all 
provisions  of  existing  administrative 
orders  would  automatically  terminate 
("sunset")  20  years  from  the  date  that 
the  order  was  issued.^  The  rule  would 
established  an  exception,  however, 
where  a  federal  court  complaint  alleging 
a  violation  of  an  existing  order  was  filed 
(with  or  without  an  accompanying 
consent  decree)  within  the  last  20  years, 
or  where  such  a  complaint  is 
subsequently  filed  with  respect  to  an 
existing  order  that  has  not  yet  expired. 
In  that  event,  the  order  would  run  for 
another  20  years  from  the  date  that  the 
most  recent  complaint  was  filed  with 
the  court,  unless  the  complaint  has  been 
dismissed,  or  the  court  has  ruled  that 
the  respondent  did  not  violate  any 
provision  of  the  order,  and  the  dismissal 
or  ruling  has  not  been  appealed  (or  has 
been  upheld  on  appeal).  The 
Commission's  order  would  remain  in 
effect  while  the  court  complaint  and  any 
appeal  are  pending. 

■The  filing  of  a  court  complaint  would 
not  affect  the  duration  of  an  order's 
application  to  any  respondent  that  is  not 
named  as  a  defendant  in  the  complaint. 
The  Commission,  however,  may 
consider  whether  a  complaint  alleging 
order  violations  has  ever  been  filed 
against  a  respondent,  and  any  other 


>  Orders  that  are  20  years  or  older  would  sunset 
30  days  after  publication  of  the  final  rule.  Certain 
provisions  in  existing  administrative  orden  will 
expire,  or  have  already  expired,  according  to  their 
own  temu,  and  the  proposed  rule  would  not  affect 
the  duration  of  those  provisions.  The  rule  would 
also  not  revive  any  order  provision  that  the 
Commission  has  previously  reopened  and  set  aside. 
See  16  CFR  §§  2.51  &  3.72.  The  rule  would  not 
apply  to  in  camera  orders  or  other  procedural  or 
interlocutory  rulings  by  an  Administrative  Laiv 
Judge  or  the  Commission. 


relevant  circiunstances,  in  determining 
whether  to  grant  or  deny  a  subsequent 
petition  by  a  respondent  to  reopen  and 
set  aside  an  order  on  the  basis  of 
changes  in  law,  fact,  or  the  public 
interest.  See  Commission  Rule  2.51. 16 
CFR  2.51. 

Communication  by  Outside  Parties  to 
Commissioners  or  Their  Advisors 

Pusuant  to  Commission  Rule 
1.26(b)(5).  16  CFR  §  1.26(b)(5), 
commimications  with  respect  to  the 
merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner  advisor  during  the  course 
of  this  rulemaking  will  be  subject  to  the 
following  treatment.  Written 
communications,  including  written 
commimications  fi^om  members  of 
Congress,  will  be  forwarded  promptly  to 
the  Secretary  for  placement  on  the 
public  record.  Oral  commimications, 
not  including  commimications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized 
(at  the  discretion  of  the  Commissioner 
or  Commissioner  advisor  to  whom  such 
oral  communications  are  made)  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  will  be  transcribed  or 
summarized  (at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made)  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

Regulatory  Flexibility  Act 

On  the  basis  of  information  currently 
available  to  the  Commission,  it  is 
anticipated  that  the  proposed  rule  will 
result  in  the  elimination  of  a  substantial 
number  of  existing  orders  that  no  longer 
serve  the  public  interest.  Accordingly, 
the  Commission  has  determined  at  this 
time  that  the  Regulatory  Flexibility  Act 
does  not  require  an  initial  or  final 
regulatory  flexibility  analysis,  because 
the  proposed  rule  would  not  have 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act.  5  U.S.C.  605.  This 
notice  serves  as  certification  to  that 
effect  for  purposes  of  the  Small  Business 
Administration. 

Nonetheless,  to  ensure  that  no 
substantial  economic  impact  is 
overlooked,  the  Commission  requests 
public  conunent  on  the  effect  of  the 
proposed  rule  on  costs,  profitability, 
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competitiveness,  and  employment  in 
small  entities.  Whether  preparation  of  a 
final  regulatory  analysis  is  warranted 
will  be  determined  after  receipt  and 
review  of  such  comments,  if  any. 

EfGectiTe  Date 

The  Commission  will  announce  an 
effective  date  for  the  rule  upon 
publication  of  the  rule  in  final  form. 
Petitions  to  stay,  in  whole  or  in  part,  the 
termination  of  an  order  pursuant  to  the 
rule  shall  be  filed  pursuant  to 
Commission  Rule  2.51, 16  CFR  §2.51.  In 
the  case  of  orders  that  have  been  in 
effect  for  at  least  20  years,  the  rule 
would  provide  respondents  with  30 
days  to  the  file  such  a  petition  before 
the  order  is  automatically  terminated  by 
the  rule.  Pending  the  disposition  of  such 
a  petition,  the  order  would  be  deemed 
to  remain  in  effect  without  interruption. 

List  of  Subjects  in  16  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Lawyers. 

Accordingly,  the  Federal  Trade 
Commission  proposes  to  amend  Title 
16,  Chapter  I,  Subchapter  A,  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  3— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

1.  The  authority  for  Part  3  would 
continue  to  read  as  follows: 

Authority:  Sec.  6,  38  Stat  721  (15  U.S.C. 

46),  unless  otherwise  noted. 

2.  Section  3.72  would  be  amended  by 
adding  a  new  paragraph  3.72(b)(3)  to 
read  as  follows: 

f3.72    Reopening. 

•  •        *        •        • 

(b)*  *  * 

•  (3)  Termination  of  existing  orders,  (i) 
Generally.  Notwithstanding  the 
foregoing  provisions  of  this  rule,  and 
except  as  provided  in  paragraphs 
(b)(3)(ii)  and  (iii)  of  this  section,  an 
order  issued  by  the  Commission  before 
August  16, 1995,  will  be  deemed, 
without  further  notice  or  proceedings,  to 
terminate  20  years  fivm  the  date  on 
which  the  order  was  first  issued,  or  on 
(30  days  following  publication  of  the 
final  rule  in  the  Federal  Register], 
whichever  is  later. 

(ii)  Exception.  This  paragraph  applies 
to  the  termination  of  an  order  issued 
before  August  16, 1995,  where  a 
complaint  alleging  a  violation  of  the 
order  was  or  is  filed  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  by  the  United  States  or  the 
Federal  Trade  Commission  while  the 
ordo'  remains  in  force,  either  on  or  after 
August  16, 1995,  or  within  the  20  years 


preceding  that  date.  If  more  than  one 
complaint  was  or  is  filed  while  the 
order  remains  in  force,  the  relevant 
complaint  for  purposes  of  this 
paragraph  will  be  the  latest  filed 
complaint.  An  order  subject  to  this 
paragraph  will  terminate  20  years  iroia 
the  date  on  which  a  court  complaint 
described  in  this  paragraph  was  or  is 
filed,  except  as  provided  in  the 
following  sentence.  If  the  compliant  was 
or  is  dismissed,  or  a  federal  court  rules 
or  has  ruled  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  was  or  is  not 
appealed,  or  was  or  is  upheld  on  appeal, 
the  order  will  terminate  according  to 
paragraph  (b)(3)(i)  of  this  section  is 
though  the  complaint  was  never  filed; 
provided,  however,  that  the  order  will 
not  terminate  between  the  date  that 
such  complaint  is  filed  and  the  later  of 
the  deadline  for  appealing  such 
dismissal  or  ruling  and  the  date  such 
dismissal  or  ruling  is  upheld  on  appeal. 
The  filing  of  a  complaint  described  in 
this  paragraph  will  not  affect  the 
duration  of  any  order  provision  that  has 
expired,  or  will  expire,  by  its  own 
terms.  The  filing  of  a  complaint 
described  in  this  paragraph  also  will  not 
affect  the  duration  of  an  order's 
application  to  any  respondent  that  is  not 
named  in  the  complaint. 

(iii)  Stay  of  Termination.  Any  party  to 
an  order  may  seek  to  stay,  in  whole  or 
part,  the  termination  of  the  order  as  to 
that  party  pursuant  to  paragraph  (b)(3)(i) 
or  (ii)  of  tkis  section.  Petitions  for  such 
stays  shall  be  filed  in  accordance  with 
the  procedures  set  forth  in  §  2.51  of 
these  rules.  Such  petitions  shall  be  filed 
on  or  before  the  date  on  which  the  order 
would  be  terminated  pursuant  to 
paragraph  (b)(3)(i)  or  (ii)  of  this  section. 
Pending  the  disposition  of  such  a 
petition,  the  order  will  be  deemed  to 
remain  in  effect  without  interruption. 

(iv)  Orders  not  terminated.  Nothing  in 
§  3.72(b)(3)  is  intended  to  apply  to  in 
camera  orders  or  other  procedural  or 
interlocutory  rulings  by  an 
Administrative  Law  Judge  or  the 
Commission. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  95-20143  Filed  8-15-95;  8:45  am) 
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RAILROAD  RETIREMErfT  BOARD 

20  CFR  Part  230 
RIN  3220-AA61 

Reduction  and  Non-Payment  of 
Annuities  by  Reason  of  Work 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  revise  Part 
230  of  its  regulations  to  explain  how 
employment  or  self-employment  after 
an  annuitant's  annuity  beginning  date 
may  cause  a  reduction  in  or  non- 
payment of  the  annuity. 
DATES:  Comments  must  be  received  by 
September  15, 1995. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611, 
(312)  751-4513,  TDD  (313)  754-4701. 
SUPPLEMENTARY  INFORMATION:  Sections 
2(0  and  2(g)(2)  of  the  Railroad 
Retirement  Act  (45  U.S.C.  231a  (f)  and 
(g)(2))  provide  for  a  reduction  in  or  non- 
payment of  an  annuity  if  post-retirement 
earnings  exceed  the  limits  set  forth  in 
section  203  of  the  Social  Security  Act 
(45  U.S.C  403).  Altiiough  these 
provisions  were  enacted  as  part  of  the 
Railroad  Retirement  Act  of  1974  (Pub.  L. 
93-445,  Title  I,  88  Stat.  1312),  the  Board 
has  never  explained  in  its  regulations 
how  such  provisions  operate. 

Sections  230.5  through  230.16  of 
these  proposed  regulations  explain  how 
the  earnings  limitations  set  forth  in 
section  203  of  the  Social  Security  Act 
apply  to  a  railroad  retirement  benefit. 
Specifically,  these  proposed  sections 
explain  how  an  individual  attains  an 
insured  status  so  that  the  earnings 
limitations  are  applicable  to  his  or  her 
benefit,  what  portion  of  a  railroad 
retirement  benefit  is  subject  to  these 
earnings  restrictions  (the  work 
deduction  component),  and  how  a 
railroad  retirement  benefit  may  be 
reduced  or  not  paid  because  of  post- 
retirement  earnings. 

Secton  230.9  sets  forth  a  revised 
interpretation  of  the  work  deduction 
component  subject  to  deduction  for 
excess  earnings.  The  revised 
interpretation  tracks  explicitly  the 
language  of  sections  2(0(1)  and  2(0(2)  of 
the  Railroad  Retirement  Act.  These 
sections  provide  that  the  work 
deduction  component  of  the  tier  I 
benefit  is  the  amount  of  that  benefit 
attributable  to  post-1974  railroad  service 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Proposed  Rules         42483 


and  all  social  security  coverage  wages 
and  self  employment  income.  The 
Railroad  Retirement  Board  has  been 
computing  the  work  deduction  as  the 
difference  between  a  hypothetical  tier  I 
benefit  computed  on  the  basis  of  all 
service  and  a  hypothetical  tier  I  benefit 
computed  using  only  pre-1974  railroad 
service.  This  method  of  computation 
substantially  overvalues  pre-1975 
railroad  service  and  results  in  a  smaller 
work  deduction  component  than 
contemplated  by  the  language  of  the 
statute.  This  revised  definition  would 
become  effective  no  earlier  than  January 
1, 1996. 

The  Labor  Member  of  the  Railroad 
Retirement  Board  dissented  fitim  the 
vote  of  the  majority  of  the  Board  to 
adopt  the  revised  definition  of  the  work 
deduction  component  and  wishes  to 
express  his  views  on  that  change.  It  is 
the  Labor  Member's  opinion  that  the 
previous  definition  of  the  work 
deduction  component  of  the  tier  I 
benefit  is  the  correct  interpretation  of 
the  statute,  giving  meaning  not  only  to 
the  wording  of  the  statute  itself,  but  also 
to  the  intention  of  Congress  in  enacting 
that  provision.  Congress,  in  subjecting 
tier  I  benefits  to  work  deductions,  like 
social  secimty  benefits,  nevertheless 
recognized  that  imtil  1975  these  benefits 
were  not  subject  to  such  deductions.  By 
providing  that  only  that  part  of  the  tier 
I  benefit  as  is  computed  on  the  basis  of 
social  security  wages  and  post-1974 
railroad  compensation  Congress 
intended  to  preserve  that  portion  of  the 
tier  I  benefit  based  on  railroad  earnings 
before  1975  as  not  subject  to  work 
deductions.  The  construction  given  the 
Railroad  Retirement  Act  by  the  majority 
results  in  a  much  smaller  exempt 
amoimt  with  the  value  of  pre-1975 
raiboad  earnings  eroding  more  and 
more  each  year.  In  the  view  of  the  Labor 
Member,  this  is  direcUy  contrary  to  the 
intention  of  Congress  to  preserve  the 
value  of  pre-1975  railroad  service,  and 
since  the  current  method  follows  past 
opinions  of  agency  staff,  the  proposed 
change  will  have  difficulty  passing  legal 
challenge. 

The  Labor  Member  is  of  the  opinion 
that  the  majority's  interpretation  of  the 
work  deduction  component  has  been 
manufactiued  solely  to  increase  the 
amount  of  that  component,  by  as  much 
as  several  hundred  dollars  per  month, 
so  as  to  reduce  benefit  payments.  He 
believes  that  the  majority's  action  is 
arbitrary  and  capricious,  compromises 
due  process,  and  that  it  is  wrong  to 
change  a  long-standing  agency 
interpretation  without  a  compelling 
reason  to  do  so.  Moreover,  analysis 
prepared  by  agency  staff  has  shown  that 
the  change  in  interpretation  will  be 


cosUy  and  impose  substantial 
administrative  burdens  on  agency  staff. 
Finally,  the  change  in  interpretation 
will  result  in  recurring  benefit 
recomputations  resulting  from 
additional  earnings.  Because  of  the 
delay  in  posting  these  earnings  there 
will  occur  additional  overpayments  that 
will  be  subject  to  recovery  action.  In 
summary,  die  Labor  Member  believes 
that  the  action  of  the  majority  is 
arbitrary  and  capricious,  vnll  adversely 
affect  rights  and  expectations  of  our 
beneficiaries,  and  is  contrary  to  the 
intention  of  Congress  in  drafting  the 
language  in  question. 

Sections  230.17  through  230.20  of 
these  proposed  regulations  explain  how 
an  annuitant  must  report  his  or  her  post- 
retirement  earnings  to  the  Board  and 
what  penalties  may  apply  for  failiue  to 
make  such  reports.  Finally,  proposed 
§  230.21  explains  when  the  Board  may 
suspend  the  payment  of  a  benefit 
because  the  annuitant  is  currently 
engaging  in  employment  or  self- 
employment. 

Other  restrictions  apply  to  a  railroad 
retirement  benefit  because  of  post- 
retirement  work.  Sections  2(e)(3),  (e)(5) 
and  (g)(1)  of  the  Act  (45  U.S.C. 
231a(e)(3),  (e)(5),  and  (g)(1))  provide  for 
the  non-payment  of  a  benefit  for  any 
month  in  which  an  annuitant  performs 
compensated  service  for  an  employer 
under  the  Act.  Proposed  §  230.4 
explains  how  these  provisions  apply  to 
a  railroad  retirement  benefit.  Section 
2(e)(4)  of  the  Act  provides  for  a  special 
earnings  limitation  for  disability 
annuitants.  A  reference  to  this 
limitation  is  found  in  proposed  §  230.3. 
Proposed  §  230.22  explains  how  work 
outside  the  United  States  may  affect 
payment  of  a  benefit. 

Finally,  the  Railroad  Unemployment 
Insurance  and  Retirement  Improvement 
Act  of  1988,  Publid  Law  100-647, 
section  7302(b)  (102  Stat.  3342,  3777), 
amended  section  2(e)  of  the  Railroad 
Retirement  Act  to  provide  for  an 
earnings  limitation  applicable  to  the  tier 
II  and  supplemental  aimuity 
components  of  a  railroad  retirement 
annuity  where  an  employee  or  spouse 
annuitant  performs  work  for  wages  for 
the  last  employer(s)  for  whom  he  or  she 
worked  prior  to  his  or  her  armuity 
beginning  date  (commonly  known  as 
last  person  service).  These  provisions 
are  explained  in  proposed  §  230.23. 

The  Board,  in  conjunction  with  the 
Office  of  Management  and  Budget,  has 
determined  that  this  is  not  a  major  rule 
under  Executive  Order  No.  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  Information  collections 
required  by  this  part  have  been 
approved  by  the  Office  of  Management 


and  Budget  under  Control  Nos.  3220- 
0032  and  3220-0073. 

List  of  Subjects  in  20  CFR  230 

Railroad  employees.  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble.  Title  20,  Chapter  II,  of  the 
Code  of  Federal  RegiUations  is  proposed 
to  be  amended  as  follows: 

1.  Part  230  is  revised  to  read  as 
follows: 

PART  230— REDUCTION  AND  NON- 
PAYMENT OF  ANNUITIES  BY  REASON 
OF  WORK 

230.1  Introduction. 

230.2  DefiniUons. 

230.3  Loss  of  disability  annuity  because  of 
earnings  and  penalties. 

230.4  Loss  of  annuity  for  month  in  which 
compmnsated  service  is  rendered. 

230.5  Earnings  limitation;  defmitions. 

230.6  Earnings  limitation;  annual  earnings 
test. 

230.7  Earnings  limitation;  earnings  in  a 
taxable  year. 

230.8  Earnings  limitation;  work  deduction 
insured  status. 

230.9  Earnings  limitation;  retirement  work 
deduction  component. 

230.10  Earnings  limitation;  survivor  work 
deductions. 

230.11  Earnings  limitation:  yearly  amount 
subject  to  work  deductions. 

230.12  Earnings  limitation;  method  of 
charging. 

230.13  Earnings  limitation;  monthly  benefits 
payable. 

230.14  Earnings  limitation;  monthly 
earnings  test. 

230.15  Earnings  limitation;  self- 
employment — substantial  services. 

230.16  Evaluation  of  factors  involved  in 
substantial  services  test. 

230.17  Obligation  to  rep>ort  earnings. 

230.18  Penalty  deductions  for  failure  to 
timely  report  earnings. 

230.19  Good  cause  for  failure  to  make 
required  reports. 

230.20  Request  by  Board  for  reports  of 
earnings;  effect  of  failure  to  comply  with 
request. 

230.21  Current  suspension  of  work 
deduction  component  because  an 
individual  works  or  engages  in  self- 
employment. 

230.22  Employment  outside  the  United 
States. 

230.23  Last  person  service  work  deductions. 

230.24  Exception  concerning  service  to  a 
local  lodge  or  division  of  a  railway  labor 
organization. 

Authority:  45  U.S.C^23lf. 

§230.1    Introduction. 

This  part  describes  what  events  may 
cause  a  reduction  in  or  nonpayment  of 
part  or  all  of  an  individual's  aimuity 
imder  the  Railroad  Retirement  Act  as 
the  result  of  the  aimuitant  engaging  in 
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employment  or  self-employment  after 
his  or  her  annuity  beginning  date. 

§230.2    Deflnltions. 

Annuity  means  a  payment  due  an 
entitled  person  for  a  calendar  month 
and  made  to  him  or  her  on  the  first  day 
of  the  following  month. 

Retirement  Age  means  age  65,  with 
respect  to  an  employee  or  spouse  who 
attains  age  62  before  January  1,  2000 
(age  60  in  the  case  of  a  widow(er), 
remarried  widow(er)  or  siuviving 
divorced  spouse).  For  an  employee  or 
spouse  who  attains  age  62  (or  age  60  in 
the  case  of  a  widow(er),  remarried 
widow(er),  or  siuviving  divorced 
spouse)  after  December  31, 1999, 
retirement  age  means  the  age  provided 
for  in  section  216(1)  of  the  Social 
Security  Act. 

Social  Security  Overall  Minimum 
Guarantee  means  the  benefit  paid  to  an 
employee  which  is  equal  to  the  total 
amount  of  family  benefits  which  would 
be  payable  imder  the  Social  Seciuity 
Act  on  the  earnings  record  of  that 
employee  had  his  or  her  railroad 
compensation  been  covered  under  that 
statute  and  not  the  Railroad  Retirement 
Act.  This  benefit  is  only  paid  when  it  is 
greater  than  the  amount  of  annuities 
produced  by  the  benefit  formulas  imder 
the  Railroad  Retirement  Act. 

Tier  I  Benefit  means  the  benefit 
component  of  an  annuity  imder  the 
Railroad  Retirement  Act  calculated 
using  Social  Security  Act  formulas  and 
based  upon  earnings  covered  by  either 
the  Railroad  Retirement  Act  or  the 
Social  Security  Act. 

Tier  II  Benefit  means  the  benefit 
component  calculated  imder  a  formula 
found  in  the  Railroad  Retirement  Act 
and  based  only  upon  earnings  in  the 
railroad  industnr. 

Vested  Dual  Benefit  means  a  monthly 
payment  due  an  entitled  person  in 
addition  to  the  tier  I  and  tier  11  benefit. 
The  benefit  is  payable  to  employee 
annuitants  who  met  certain 
requirements  under  the  Railroad 
Retirement  Act  and  Social  Security  Act 
prior  to  1975.  The  vested  dual  benefit 
restores,  in  part,  any  reduction  in  the 
tier  I  benefit  due  to  receipt  of  a  social 
security  benefit. 

Worx  Deduction  Component  means 
that  p{irt  of  an  individual's  annuity 
whidi  is  subject  to  non-payment  or 
reduction  because  of  employment  or 
self-employment  after  the  annuity 
beginning  date  (see  §  230.9  of  this  part). 
The  work  deduction  component  for  a 
survivor  annuitant  is  the  entire  annuity 
(see  §  230.10  of  this  part).  The  special 
work  deduction  component  for  last 
person  service  work  deductions  is 
defined  in  §  230.23  of  this  part. 


f  230.3    Loss  of  disability  annuity  because 
of  earnings  and  penalties. 

The  provisions  pertaining  to  loss  of  a 
disability  annuity  because  of  earnings 
and  penalties  may  be  found  in  part  220, 
Subpart  M  of  this  chapter. 

§  230.4    Loss  of  annuity  for  month  in  which 
compensated  service  is  rendered. 

(a)  If  an  individual  in  receipt  of  an 
annuity  renders  compensated  service  to 
an  employer  covered  under  the  Railroad 
Retirement  Act,  as  defined  in  part  202 
of  this  chapter,  he  or  she  shall  not  be 
paid  an  annuity  v^th  respect  to  ^y 
month  in  which  such  service  is 
rendered. 

(b)  If  an  employee  in  receipt  of  an 
annuity  renders  compensated  service  to 
an  employer  covered  under  the  Railroad 
Retirement  Act,  as  defined  in  part  202 
of  this  chapter,  no  spouse  annuity  or 
divorced  spouse  annuity  based  on  the 
employee's  earnings  record  shall  be 
paid  with  respect  to  any  month  in 
which  the  employee  renders  such 
service. 

§230.5    Earnings  limitation;  definitions. 

As  used  in  this  part: 

(a)  Earnings  shail  have  the  same 
meaning  as  that  term  is  defined  in 
§  404.429  of  Uiis  title.  Generally, 
earnings  shall  include: 

(1)  Remuneration  for  services 
rendered  as  an  employee,  and 

(2)  Any  earnings  from  self- 
employment  (less  any  loss  from  self- 
employment  for  the  year). 

(3)  Deferred  income  from  self- 
employment  which  is  received  in  a  year 
after  the  year  in  which  entitlement  to  an 
annuity  under  the  Railroad  Retirement 
Act  begins  is  not  included  in 
determining  the  individual's  excess 
earnings  if  it  is  based  on  services 
performed  before  entitlement  begins. 

(b)  Annual  Exempt  Amount  means 


attained  retirement  age  before  the  close 
of  his  or  her  taxable  year,  33V3  percent 
of  the  amount  of  earnings  above  the 
annual  limit  that  must  be  applied 
against  the  amount  of  benefit  subject  to 
work  deductions.  If  the  individual  has 
not  attained  retirement  age  before  the 
close  of  his  or  her  taxable  year,  the 
applicable  percentage  is  50  percent.  The 
excess  earnings  as  derived  under  the 
preceding  sentences,  if  not  a  multiple  of 
$1,  shall  be  reduced  to  the  next  lower 
$1. 

(d)  Monthly  exempt  amounts  means 
the  amount  of  wages  which  an 
annuitant  may  earn  in  any  month 
without  part  of  his  or  her  annuity  being 
deducted  because  of  excess  earnings. 
The  monthly  exempt  amount  is 
determined  periodically  by  the 
Secretary  of  Health  and  Human  Services 
in  accordance  with  §  404.430  of  this  title 
and  is  published  in  the  Federal  . 
Register,  usually  in  October  in  the  year 
preceding  the  year  in  which  it  applies. 
The  monthly  exempt  amount  applies 
only  in  an  annuitant's  grace  year  or 
years  (see  §  230.14  of  this  part). 

§230.6    Earnings  limitation;  annual 
earnings  test 

(a)  Under  the  aimual  earnings  test, 
deductions  are  made  from  an  aimuity 
payable  to  an  aimuitant  for  each  month 
in  a  calendar  year  in  which  the 
auunitant  is  under  age  70  and  to  which 
excess  earnings  are  charged.  This 
deduction  is  in  an  amount  equal  to  the 
lesser  of  the  amount  of  the  excess 
earnings  so  charged  or  the  total  amount 
of  the  work  deduction  component,  as 
explained  in  §  230.11  of  this  part. 

(b)  E)eductions  are  made  from  an 
annuity  payable  on  the  basis  of  an 
employee's  earnings  record  because  of 
the  employee's  excess  earnings. 
However,  deductions  will  not  be  made 


the  maximum  amount  of  money  that  cap^from  the  annuity  payable  to  a  divorced 
be  earned  in  a  year  writhout  losing  any  ,  /  spouse  who  has  been  divorced  from  Uie 
annuity  because  of  earnings.  Aimuitants*  employee  for  at  least  two  years 


who  are  between  60  and  retirement  age 
during  the  entire  year  have  a  lower 
annual  exempt  amount  than  those  who 
attain  retirement  age  during  the  year,  are 
over  retirement  age  during  the  whole 
year  or  die  in  the  year  they  would  have 
attained  retirement  age.  The  amount 
which  constitutes  the  aimual  exempt 
amount  is  determined  periodically  by 
the  Secretary  of  Health  and  Human 
Services  in  accord  with  §  404.430  of  thjs 
title  and  is  published  in  the  Federal 
Register,  usually  in  October  in  the  year 
preceding  the  year  in  which  it  applies. 
No  annual  exempt  amount  applies  with 
regard  to  the  reduction  due  to  last 
person  service.  See  §  230.23  of  this  part. 

(c)  Excess  earnings  means,  with 
respect  to  an  individual  who  has 


(c)  It  an  annuity  is  payable  to  a  person 
who  is  not  the  employee  but  who  is 
entitled  on  the  basis  of  the  earnings 
record  of  the  employee  and  such  person 
has  excess  earnings  charged  to  a  month, 
a  deduction  is  made  only  from  that 
person's  annuity  for  that  month.  This 
deduction  is  in  an  amount  equal  to  the 
lesser  of  the  amount  of  the  excess 
earnings  so  charged  or  the  total  amount 
of  the  work  deduction  component,  as 
explained  in  §  230.11  of  this  part.  See 
§  230.12  of  this  part  for  the  method  of 
charging  excess  earnings. 

§  230.7    Earnings  limitation;  earnings  In  a 
taxable  year. 

(a)  In  applying  the  annual  earnings 
test,  all  of  an  annuitant's  earnings  for  all 
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months  of  the  annuitant's  taxable  year 
are  used  even  though  the  individiud 
may  not  be  entitled  to  an  annuity  during 
aU  months  of  the  taxable  year.  However, 
in  the  case  of  a  survivor  annuity, 
earnings  after  the  annuity  terminates  are 
not  included  in  the  total  earnings  for  the 
taxable  year  that  is  used  for  the  annual 
earnings  test.  The  taxable  year  of  an 
employee  is  presumed  to  be  a  calendar 
year  until  it  is  shown  to  the  satisfaction 
of  the  Railroad  Retirement  Board  that 
the  individual  has  a  difi^erent  taxable 
year.  A  self-employed  individual's 
taxable  year  is  a  odendar  year  unless 
the  individual  has  a  different  taxable 
year  for  the  purposes  of  subtiUe  A  of  the 
Internal  Revenue  Code  of  1986.  The 
niunber  of  months  in  a  taxable  year  is 
not  afiiected  by  the  time  an  application 
is  filed,  attainment  of  any  particular  age, 
marriage  or  the  termination  of  marriage, 
adoption,  or  the  death  of  the  annuitant. 

(b)  Remuneration  for  services 
rendered  as  an  employee  are  includable 
as  earnings  for  the  months  and  year  in 
which  the  annuitant  rendered  the 
compensated  services.  Net  earnings 
from  self-employment,  or  net  losses 
therefrom,  are  includable  as  earnings  or 
losses  in  the  year  for  which  such 
earnings  or  losses  are  reportable  for 
Federal  income  tax  purposes. 

(c)  Earnings  in  and  aner  the  month  an 
individual  attains  age  70  will  not  be 
used  to  figure  excess  earnings.  For  the 
employed  individual,  wages  for  months 
prior  to  the  month  of  attainment  of  age 
70  are  used  to  figure  the  excess 
earnings.  For  the  self-employed 
individual,  the  pro  rata  share  of  the  net 
earnings  or  net  loss  for  the  taxable  year 
for  the  period  prior  to  the  month  of 
attainment  of  age  70  is  used  to  figure  the 
excess  earnings.  If  the  annuitant  was  not 
engaged  in  self-employment  prior  to  the 
month  of  attainment  of  age  70,  any 
subsequent  earnings  or  losses  from  self- 
employment  in  the  same  taxable  year 
will  not  be  used  to  figure  the  excess 
earnings. 

§2308    Earnings  Nmltation;  work 
deduction  Insured  status. 

(a)  An  individual  entitled  to  a 
retirement  annuity  must  have  a  work 
deduction  insured  status  for  his  or  her 
annuity  to  be  reduced  by  work 
deductions.  No  work  deduction  insured 
status  is  required  for  the  reduction  due 
to  last  person  service  employment.  See 
§230.23  of  this  part 

(b)  An  employee  has  a  work 
deduction  insured  status  when  he  or  she 
has  sufficient  quarters  of  coverage  under 
the  Social  Security  Act  to  be  eligible  for 
a  social  security  benefit,  or  would  be 
eligible  fot  a  benefit  under  that  Act  if  he 
or  she  was  old  enough  and  has 


accumulated  sufficient  wage  quarters 
which,  when  added  to  all  quarters  of 
railroad  compensation  after  1974  would 
equal  the  number  of  quarters  of  coverage 
necessary  to  have  an  insured  status 
under  the  Social  Security  Act. 

(c)  A  spouse  has  a  work  deduction 
insured  status  when  he  or  she: 

(1)  Is  married  to  an  employee  who  has 
or  who  acquires  a  work  deduction 
insured  status,  or 

(2)  Is  vested  for  a  vested  dual  benefit 
amount. 

(d)  If  the  employee  has  a  work 
deduction  insured  status,  both  the 
employee  and  the  spouse  may  lose  part 
of  their  annuities  because  of  the 
employee's  earnings.  A  spouse  may  also 
lose  part  of  his  or  her  annuity  if  the 
spouse  works. 

(e)  A  divorced  spouse  has  a  work 
deduction  insured  status  when  he  or  she 
was  married  to  an  employee  who  has  or 
who  acquires  a  work  deduction  insured 
status.  A  divorced  spouse  who  has  been 
divorced  from  the  employee  for  at  least 
two  years  is  not  subject  to  deducticms 
for  the  employee's  excess  earnings, 
however,  the  divorced  spouse  is  still 
subject  to  deductions  based  on  his  or 
her  own  earnings. 

§230.9    Earnings  limitation;  retirement 
work  deduction  component 

(a)  Employee  annuity.  The  amount  of 
any  employee  annuity  which  is  subject 
to  work  deductions  is  the  amount  of  the 
tier  I  component  of  the  employee 
annuity  computed  on  the  basis  of  the 
employee's  railroad  retirement  covered 
compensation  and  service  subsequent  to 
1974  and  the  employee's  wages  and  self- 
employment  income  derived  from 
employment  covered  under  the  Social 
Security  Act,  plus  any  vested  dual 
benefit  payable.  If  the  annuity  is 
reduced  for  early  retirement,  then  the 
age  reduction  factor  is  applied  to  this 
result.  Work  deductions  will  not  apply 
to  the  tier  I  component  for  any  month 

in  which  that  component  is  reduced  due 
to  receipt  of  social  security  benefits. 

(b)  Spouse  annuity.  The  tier  I  work 
deduction  component  for  the  spouse  or 
divorced  spouse  is  the  amount  of  the 
tier  I  component  computed  on  the  basis 
of  the  employee's  railroad  retirement 
covered  compensation  and  service 
subsequent  to  1974  and  the  employee's 
wages  and  self-employment  income 
derived  from  employment  covered 
under  the  Social  Security  Act.  A 
spouse's  vested  dual  benefit  is  entirely 
subject  to  reduction  for  work 
deductions.  Work  deductions  will  not 
apply  to  the  tier  I  component  for  any 
month  in  which  that  component  is 
reduced  due  to  receipt  of  social  security 
benefits. 


(c)  Any  benefit  payable  under  the 
social  security  overall  minimum 
guarantee  is  treated  as  a  social  security 
benefit  and  is  subject  to  the  same  work 
deductions  as  would  be  applicable  to  a 
social  security  benefit. 

§  230.1 0    Earnings  limitation;  survivor  work 
deductions. 

The  total  survivor  aimuity  is  subject 
to  reduction  for  excess  earnings  except 
that  work  deductions  are  not  appUcable 
to: 

(a)  A  disabled  child  annuitant  age  18 
or  over, 

(b)  A  disabled  aimuitant  under  age  60 
who  became  entitled  to  a  disabled 
widow's  annuity  before  age  60  (work 
deductions  become  appUcable  when  the 
disabled  widow  attains  age  60), 

(c)  Any  survivor  annuitant  at  least  age 
70,  and 

(d)  Any  survivor  annuitant  who 
receives  a  social  security  benefit  which 
is  reduced  for  work  deductions,  if  the 
total  amount  of  excess  earnings  are 
recoverable  from  the  social  security 
benefit. 

§  23ai  1    Earnings  limitation;  yearly 
amount  subject  to  work  deductions. 

The  yearly  amount  subject  to  work 
deductions  is  determined  by 
multiplying  the  monthly  work 
deduction  component  by  the  number  of 
months  subject  to  withholding  for  work 
deductions  in  a  year.  The  amount  to  be 
withheld  for  work  deductions  is  the 
annuitant's  excess  earnings  as  defined 
in  §  280.5  of  this  part  or  the  total  work 
deduction  component,  whichever 
would  be  less. 

§  230. 1 2    Earnings  limitation;  method  of 
charging. 

(a)  Months  charged.  Excess  earnings, 
as  described  in  §  230.5  of  this  part,  of  an 
individual  are  charged  to  each  month 
l>eginning  with  the  first  month  the 
individual  is  entiUed  to  benefits  in  the 
taxable  year  in  question  and  continuing, 
if  necessary,  to  each  succeeding  month 
in  such  taxable  year  until  all  of  the 
individual's  excess  earnings  have  been 
charged.  Excess  earnings,  however,  are 
not  charged  to  any  month  described  in 
§§230.13  and  230.14 

(b)  Amount  of  excess  earnings 
charged — (1)  Employee's  excess 
earnings.  The  employee's  excess 
earnings  are  charged  on  the  basis  of  $1 
of  excess  earnings  for  each  $1  of  the 
employee's  and  his  or  her  spouse's  or 
divorced  spouse's  monthly  work 
deduction  components.  . 

(2)  Excess  earnings  of  annuitant  other 
than  the  employee.  The  excess  earnings 
of  an  annuitant  other  than  an  employee- 
annuitant  are  charged  on  the  basi3  of  SI 
of  excess  earnings  for  each  $1  of  his  or 
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her  monthly  work  deduction 
component. 

(3)  Employee  and  spouse  or  divorced 
spouse  both  have  excess  earnings.  If 
both  the  employee  and  a  spouse  or 
divorced  spouse  entitled  on  his  or  her 
compensation  record  have  excess 
earnings,  the  employee's  excess 
earnings  are  charged  first  against  the 
total  work  deduction  components 
payable  on  his  or  her  compensation 
record,  as  described  in  paragraph  (b)(1) 
of  this  section.  Next,  the  excess  earnings 
of  the  spouse  or  divorced  spouse  are 
charged  (as  described  in  paragraph 
(b)(2)  of  this  section)  against  his  or  her 
own  work  deduction  component,  but 
only  to  the  extent  that  such  component 
has  not  already  been  charged  with  the 
excess  earnings  of  the  employee. 

§230.13    Earnings  limitation;  nuMithly 
benefits  payat)le. 

(a)  No  matter  how  much  an  annuitant 
earns  in  a  given  taxable  year,  no 
deduction  on  account  of  excess  earnings 
will  be  made  in  a  work  deduction 
OHnponent  in  any  month  is  which: 

(1)  The  annuitant  was  not  entitled  to 
an  aimuity; 

(2)  The  annuitant  was  entitled  to  a 
monthly  earnings  test  and  has  a  month 
of  entitlement  in  which  he  or  she 
neither  worked  for  wages  greater  than 
the  monthly  exempt  amount  nor 
rendered  substantial  services  in  self- 
employment  (see  §  230.14  of  this  part); 

(3)  The  annuitant  was  age  70'. 

(4)  The  annuitant  was  entitled  to  a 
disability  annuity  other  than  as  a 
disabled  widow(er)  and  was  imder  age 
65; 

(5)  The  annuitant  was  entitled  to  a 
disabled  child's  annuity;  or 

(6)  The  annuitant  was  a  widow(er) 
imder  age  60  and  entitled  to  a  disabled 
widow(er)'s  annuity. 

§230.14    Earnings  llmllation;  monthly 
samingstasL 

(a)  No  matter  how  much  an  annuitant 
earns  in  a  given  taxable  year,  no 
deduction  on  accoimt  of  excess  earnings 
will  be  made  in  benefits  payable  for  any 
month  which  is  a  "nonwork"  month 
(see  paragraph  (b)  of  this  section)  in  the 
annuitant's  "grace  year"  (see  paragraph 
(c)  of  this  section). 

(b)  A  nonwork  month  is  any  month  in 
which  an  individual  is  entitled  to  an 
annuity  and: 

(1)  Does  not  work  in  self-employment 
(see  paragraphs  (d)  and  (e)  of  this 
section); 

(2)  Does  not  perform  services  for 
wages  greater  than  the  monthly  exempt 
amount  (see  §  230.5  of  this  part);  and 

(3)  Does  not  work  in  remunerative 
activity  not  covered  by  the  Social 


Seauity  Act  in  excess  of  45  houre  in  a 
month  while  outside  the  United  States. 
A  nonwork  month  occxars  even  if  there 
are  no  excess  earnings  in  the  year. 

(c)  An  aimuitant's  grace  year  is: 

(1)  The  first  year  after  1977  in  which 
there  is  a  nonwork  month; 

(2)  A  year  after  1977  in  which  there 
is  a  bre^  in  entitlement  for  at  least  one 
month  and  the  annuitant  becomes 
entitled  to  a  different  type  of  annuity. 
The  new  grace  year  woiild  then  be  the 
taxable  year  in  which  occurs  the  first 
nonwork  month  after  the  break  in 
entitlement; 

(3)  The  year  in  which  an  annuity 
based  upon  having  a  child  in  care,  a 
child's  aimuity,  or  a  child's  benefit 
imder  the  social  seciuity  overall 
minimum  guarantee  ends  for  a  reason 
other  than  the  death  of  the  annuitant 
(this  exception  applies  only  if  the 
annuitant  is  not  entitled  to  any  type  of 
benefit  in  the  month  after  entitlement  to 
the  child's  annuity  or  the  benefit  based 
on  a  child  in  care  ends;  it  does  not 
apply  to  an  annuity  based  on  age,  only 
to  an  annuity  payable  because  of  a 
child). 

Example  1:  John,  age  65,  will  retire  from 
his  railroad  job  in  April  of  next  year  and 
apply  for  an  annuity  to  begin  May  1. 
Although  he  will  have  earned  S15,000  for 
January- April  of  that  year  and  plans  to  work 
part  time,  he  will  not  earn  an  amount  in 
excess  of  the  monthly  exempt  amount  after 
April.  John's  taxable  year  is  the  calendar 
year.  Since  next  year  will  be  the  first  year  in 
which  he  has  a  nonwork  month  while 
entitled  to  benefits,  it  will  be  his  grace  year 
and  be  will  be  entitled  to  the  monthly 
earnings  test  for  that  year  only.  He  will 
receive  benefits  for  all  months  in  which  he 
does  not  earn  an  amount  in  excess  of  the 
monthly  exempt  amount  (May-December) 
even  though  his  total  earnings  for  the  year 
have  substantially  exceeded  the  aanual 
exempt  amount.  However,  in  the  years  that 
follow,  only  the  annual  earnings  test  will  be 
applied  if  he  has  earnings  that  exceed  the 
annual  exempt  amount,  regardless  of  his 
monthly  earnings. 

Example  2:  Lisa  was  entitled  to  a  widow's 
annuity  based  upon  having  a  child  of  her 
deceased  husband,  the  railroad  employee,  in 
her  care.  The  child  marries  in  May,  thus 
terminating  Lisa's  annuity  in  April.  Since 
Lisa's  entitlement  did  not  terminate  by 
reason  of  her  death  and  she  was  not  entitled 
to  another  type  of  railroad  retirement 
annuity,  she  is  entitled  to  a  termination  grace 
year  for  that  year.  The  following  year  Lisa 
applies  for  and  becomes  entitled  to  a 
widow's  annuity  based  upon  age.  Because 
there  was  a  break  in  entitlement  to  benefits 
of  at  least  one  month  before  entitlement  to 
another  typw  of  annuity,  this  year  will  also 
be  a  grace  year  if  Lisa  has  a  nonwork  month 
during  it. 

(d)  An  individual  works  in  self- 
employment  in  any  month  in  which  he 
or  she  performs  substantial  services  (see 


§  230.15  of  this  part)  in  the  operation  of 
a  trade  or  business  (or  in  a  combination 
of  trades  and  businesses  if  there  are 
more  than  one)  as  an  owner  or  partner, 
even  though  there  may  be  no  earnings 
or  net  earnings  caused  by  the 
individual's  services  during  the  month. 

(e)  For  purposes  of  applying  the 
monthly  earnings  test,  an  individual  is 
presiuned  to  have  worked  in  self- 
employment  in  each  month  of  the 
individual's  taxable  year  imtil  it  i^ 
shown  to  the  satisfaction  of  the  Board 
that  in  a  particular  month  the  individual 
did  not  perform  substantial  services  in 
any  trade  or  business  (or  in  a 
combination  of  trades  and  businesses  if 
there  are  more  than  one)  from  which  the 
net  income  or  loss  is  included  in 
computing  the  individual's  aiuual 
earnings  (see  §  230.7  of  this  part). 

(f)  For  purposes  of  applying  the 
monthly  earnings  test,  an  individual  is 
presumed  to  have  performed  services  in 
any  month  for  wages  of  at  least  as  much  . 
as  the  applicable  monthly  exempt 
amount  set  for  that  month  imtil  it  is 
shown  to  the  satisfaction  of  the  Board 
that  the  individual  did  not  perform 
services  in  that  month  for  wages  of  at 
least  as  much  as  the  monthly  exempt 
amount. 

§230.15    Earnings  limitation;  self- 
employment— substantial  services. 

(a)  In  the  case  of  the  monthly  earnings 
test,  work  deductions  do  not.apply  for 
any  month  in  which  the  annuitant  does 
not  earn  more  than  the  monthly  exempt 
amoimt  and  does  not  render  substantial 
services  in  self-employment,  regardless 
of  total  earnings  for  the  year. 

(b)  A  self-employed  person's  monthly 
work  activity  cannot  be  gauged 
acciuately  by  the  amoimt  of  monthly 
earnings;  therefore,  the  self-employed 
person's  services  are  measured  by 
whether  they  are  substantial  (only  if. 
however,  the  monthly  earnings  test 
appUes— once  the  monthly  earnings  test 
has  been  applied  in  a  particular  year, 
work  deductions  are  assessed  based  on 
total  yearly  earnings). 

(c)  The  general  test  of  whether 
services  are  substantial  is  whether,  in 
view  of  the  particular  services  rendered 
and  the  surrounding  circumstances,  the 
person  can  reasonably  be  considered  to 
be  retired  in  a  particular  month.  In 
determining  whether  services  rendered 
in  self-employment  in  a  month  are 
substantial,  the  following  factors,  among 
others,  may  be  considered: 

(1)  The  amoimt  of  time  devoted  to  the 
business; 

(2)  The  nature  of  the  services 
rendered; 
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(3)  A  comparison  of  the  services 
rendered  after  retirement  with  the 
services  rendered  before  retirement; 

(4)  The  setting  in  which  the  services 
were  performed,  including:  the  presence 
of  a  paid  manager,  a  partner,  or  a  family 
member  who  manages  the  business;  the 
type  of  business  that  is  involved;  the 
amount  of  capital  invested;  and  whether 
the  trade  or  business  is  seasonal. 

(d)  An  individual  who  alleges  that  he 
cor  she  did  not  render  substantial 
services  in  any  month  or  months  shall 
submit  detailed  information  about  the 
operation  of  the  trade  or  business 
covered,  including  the  individual's 
activities  in  connection  therewith. 
When  requested  to  do  so  by  the  Board, 
the  individual  shall  also  submit  such 
additional  statements,  information,  and 
other  evidence  as  the  Board  may 
consider  necessary  for  a  proper 
determination  as  to  whether  the 
individual  rendered  substantial  services 
in  self-employment. 

§  230.1 0    Evaluation  of  factors  Involved  in 
substantial  services  test 

In  determining  whether  an 
individual's  services  are  substantial, 
consideration  is  given  to  the  following 
factors: 

(a)  Amount  of  time  devoted  to  trades 
or  businesses.  Consideration  is  first 
given  to  the  total  amount  of  time  the 
self-employed  individual  devotes  to  all 
trades  or  businesses,  the  net  income  or 
loss  of  which  is  includable  in 
computing  his  or  her  earnings  as 
defined  in  §  230.7.  For  the  purposes  of 
this  paragraph,  the  time  devoted  to  trade 
or  business  includes  all  the  time  spent 
by  the  individual  in  any  activity, 
whether  physical  or  mental,  at  the  place 
of  business  or  elsewhere  in  furtherance 
of  such  trade  or  business.  This  includes 
the  time  spent  in  advising  and  planning 
the  operation  of  the  business,  making 
business  contacts,  attending  meetings, 
and  preparing  and  maintaining  the 
facilities  and  records  of  the  business. 
All  time  spent  at  the  place  of  business 
which  cannot  reasonably  be  considered 
unrelated  to  business  activities  is 
considered  time  devoted  to  the  trade  or 
business.  In  considering  the  weight  to 
be  given  to  the  time  devoted  to  trades 
or  businesses  the  following  rules  are 
applied: 

(1)  Forty-five  hours  or  less  in  a  month 
devoted  to  trade  or  business.  Where  the 
individual  establishes  that  the  time 
devoted  to  all  of  his  or  her  trades  or 
businesses  during  a  calendar  month  was 
not  more  than  45  hours,  the  individual's 
services  in  that  month  are  not 
considered  substantial  unless  other 
factors  (see  paragraphs  (b).  (c).  and  (d) 
of  this  section),  make  such  a  finding 


unreasonable.  For  example,  an 
individual  who  worked  only  15  hours  in 
a  month  might  nevertheless  be  found  to 
have  rendered  substantial  services  if  he 
or  she  was  managing  a  sizable  business 
or  engaging  in  a  highly  skilled 
occupation. 

(2)  More  than  45  hours  in  a  month 
devoted  to  trade  or  businesses.  Where 
an  individual  devotes  more  than  45 
hours  to  all  trades  and  businesses 
during  a  calendar  month,  it  will  be 
found  that  the  individual's  services  are 
substantial  unless  it  is  established  to  the 
satisfaction  of  the  Board  that  the 
individual  could  reasonably  be 
considered  to  be  retired  in  the  month 
and.  therefore,  that  such  services  were 
not.  in  fact,  substantial. 

(b)  Nature  of  services  rendered. 
Consideration  is  also  given  to  the  nature 
of  the  services  rendered  by  the 
individual  in  any  case  where  a  finding 
that  the  individual  was  retired  would  be 
imreasonable  if  based  on  time  alone  (see 
paragraph  (a)  of  this  section).  The  more 
highly  skilled  and  valuable  his  or  her 
services  in  self-employment  are.  the 
more  likely  it  is  that  the  individual 
rendering  such  services  could  not 
reasonably  be  considered  retired.  The 
regular  performance  of  services  also 
tends  to  show  that  the  Individual  has 
not  retired.  Services  are  considered  in 
relation  to  the  technical  and . 
management  needs  of  the  business  for 
which  they  are  rendered.  Thus,  skilled 
services  of  a  managerial  or  technical 
nature  may  be  so  important  to  the 
conduct  of  a  sizable  business  that  such 
services  would  be  substantial  even 
though  the  time  required  to  render  the 
services  is  considerably  less  than  45 
hours. 

(c)  Comparison  of  services  rendered 
before  and  after  retirement.  Where 
consideration  of  the  amount  of  time 
devoted  to  trade  or  business  (see 
paragraph  (a)  of  this  section)  and  the 
nature  of  services  rendered  (see 
paragraph  (b)  of  this  section)  is  not 
sufficient  to  establish  whether  an 
individual's  services  were  substantial, 
consideration  is  given  to  the  extent  and 
nature  of  the  services  rendered  by  the 
individual  before  his  or  her 
"retirement,"  as  compared  with  the 
services  performed  during  the  period  in 
question.  A  significant  reduction  in  the 
amount  or  importance  of  services 
rendered  for  the  business  tends  to  show 
that  the  individual  is  retired;  absence  of 
such  reduction  tends  to  show  that  the 
Individual  is  not  retired. 

(d)  Setting  in  which  services 
performed.  Where  consideration  of 
factors  described  in  paragraphs  (b)  and 
(c)  of  this  section  is  not  sufficient  to 
establish  whether  or  not  an  individual's 


services  in  self-employment  were 
substantial,  all  other  factora  are 
considered.  The  presence  of  a  capable 
manager,  the  kind  and  size  of  the 
business,  the  amount  of  capital  invested 
and  whether  the  business  is  seasonal,  as 
well  as  any  other  pertinent  factors,  are 
considered  in  determining  whether  the 
individual's  services  are  such  that  he  or 
she  can  reasonably  be  considered 
retired. 

§230.17    Obligstion  to  report  earnings. 

(a)  General  Rule.  An  individual  who 
diuing  a  taxable  year  is  entitled  to  an 
annuity  is  required  to  report  to  the 
Board  the  total  amount  of  his  or  her 
earnings  for  each  taxable  year.  A  exceed 
the  monthly  exempt  amoimt  multiplied 
by  the  number  of  months  in  his  or  her 
taxable  year,  except  that  a  report  is  not 
required  for  a  taxable  year  if: 

(1)  The  individual  attained  the  age  of 
70  in  or  before  the  first  month  of  his  or 
her  entitlement  to  benefits  in  his  or  her 
taxable  year,  or 

(2)  The  individual's  benefits  subject  to 
the  earnings  limitation  were  susp>ended 
for  reasons  other  than  his  or  her  excess 
earnings  for  all  months  in  which  he  or 
she  was  entitled  to  benefits  and  was 
under  age  70. 

(b)  Time  for  filing.  The  report  required 
by  paragraph  (a)  of  this  section  shall  be 
made  on  a  form  prescribed  by  the  Board 
and  shall  be  filed  on  or  before  the  15th 
day  of  the  fourth  month  following  the 
close  of  an  individual's  taxable  year  or 
at  such  other  time  as  may  be  set  by  the 
Board. 

(c)  Representative  payee.  Where  an 
individual  is  receiving  benefits  on 
behalf  of  another,  the  representative 
payee  shall  be  responsible  for  the  report 
required  in  paragraph  (a)  of  this  section. 

(d)  Requirement  to  furnish  requested 
information.  An  annuitant,  or  the 
person  reporting  on  his  or  her  behalf,  is 
required  to  furnish  any  other 
information  about  the  annuitant's 
earnings  and  services  that  the  Board 
requests  for  the  purpose  of  determining 
the  correct  amount  of  benefits  payable 
for  a  taxable  year. 

(e)  Extension  of  time  for  filing 
report — (1)  General.  Notwithstanding 
the  provision  described  in  paragraph  (b) 
of  this  section,  the  Board  may  grant  a 
reasonable  extension  of  time  for  making 
the  report  of  earning  required  under  this 
section  if  it  finds  that  there  is  valid 
-reason  for  a  delay,  but  in  no  case  may 
the  period  be  extended  more  than  3 
months  for  any  taxable  year. 

(2)  Requirements  applicable  to 
requests  for  extensions:  Before  his  or  her 
annual  report  of  earnings  is  due,  an 
annuitant  may  request  an  extension  of 
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time  for  filing  the  report.  The  request 
must  be  in  writing  and  signed  by  the 
requester. 

(3)  Valid  reason  defined.  A  valid 
reason  is  a  bona  fide  need,  problem,  or 
situation  which  makes  it  impossible  or 
very  difficult  for  an  annuitant  (or  his  or 
her  representative  payee)  to  meet  the 
annual  report  due  date  prescribed  by 
law.  This  may  be  illness  or  disability  of 
the  one  required  to  make  the  report, 
absence  or  travel  so  far  fitim  home  that 
he  or  she  does  not  have  and  cannot 
readily  obtain  the  records  needed  for 
making  the  report,  inability  to  obtain 
evidence  required  from  another  soim^e 
when  such  evidence  is  necessary  in 
making  the  report,  inability  of  an 
accoutant  to  compile  the  data  needed 
for  the  annual  report,  or  any  similar 
situation  which  has  a  direct  bearing  on 
the  individuals'  abihty  to  comply  with 
the  reporting  obligation  within  the 
specified  time  limit. 

(4)  Evidence  that  extension  of  time 
has  been  granted.  In  the  absence  of 
written  evidence  of  a  properly  approved 
extension  of  time  for  making  an  annual 
report  of  earnings,  it  will  be  presiuned 
that  no  extension  of  filing  time  was 
granted.  In  such  case  it  will  be 
necessary  for  the  annuitant  to  establish 
whether  he  or  she  otherwise  had  good 
cause  (§  230.19)  for  filing  the  annual 
report  after  the  normal  due  date. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0032 
and  3200-0073) 

§23ai8    Penalty  deductions  for  failure  to 
timaly  raportaamings. 

(a)  Penalty  for  failure  to  report 
earnings;  general.  Penalty  deductions 
are  imposed  only  against  an  individual's 
retirement  benefits,  in  addition  to  the 
deductions  required  because  of  his  or 
her  excess  earnings,  if: 

(1)  He  or  she  fails  to  make  a  timely 
report  of  his  or  her  earnings  as  specified 
in  §  230.17  for  a  taxable  year;  and 

(2)  It  is  foimd  that  good  cause  for 
failure  to  timely  report  earnings  (see 
§  230.19)  does  not  exist;  and 

(3)  A  deduction  is  imposed  because  of 
his  or  her  excess  earnings  for  that  year; 
and 

(4)  An  overpayment  of  benefits 
results,  recovery  of  which  is  not  waived, 
provided  however,  that  if  the  person  is 
found  to  be  without  fault  in  causing  the 
overpayment,  no  penalty  shall  be 
assessed. 

(b)  Determining  amount  of  penalty 
deduction.  The  amount  of  the  penalty 
deduction  for  failiue  to  report  earnings 
for  a  taxable  year  within  the  prescribed 
time  is  determined  as  follows: 

(1)  First  failure  to  file  timely  report. 
The  penalty  deduction  for  the  first 


failure  to  file  a  timely  report  is  an 
amount  equal  to  the  individual's  work 
deduction  component  for  the  last  month 
of  the  year  in  which  the  overpayment 
occurs.  If  the  total  excess  earnings 
deduction  for  the  year  is  less  than  the 
work  deduction  component  the  penalty 
equals  the  total  excess  earnings  or  $10, 
whichever  is  larger. 

(2)  Second  failure  to  file  timely  report. 
The  penalty  deduction  for  the  second 
failiue  to  file  a  timely  report  is  an 
amoimt  equal  to  twice  the  amount  of  the 
individual's  work  deduction  component 
for  the  last  month  of  entitlement  of  the 
year  in  which  the  overpayment  occurs. 

(3)  Subsequent  failures  to  file  timely 
reports.  The  penalty  deduction  for  the 
third  or  subsequent  failiue  to  file  a 
timely  report  is  an  amount  equal  to 
three  times  the  amount  of  the 
individual's  work  deduction  component 
for  the  last  month  of  entitiement  of  the 
year  in  which  the  overpayment  occurs. 

Example.  For  the  first  late  report,  the 
violation  p>eriod  begins  with  the  date  of 
entitlement  and  ends  with  the  last  overpaid 
year  for  which  the  report  is  late.  For 
subsequent  late  reports,  the  penalty  applies 
to  each  overpaid  year  for  wldch  the  report  is 
late.  For  example,  an  employee  has  the 
following  earnings  record: 


Year 

Earnings 

1980  ' 

1981  

Excess 

1982  .„ 

1983 

Excess 

1984  

1985 

1986 

1987  

1988  

Excess 
Excess 

Excess 

If  the  employee  reports  his  1980. 1982  and 

1984  earnings  in  February  1985,  the  report  is 
late  for  1980  and  1982.  Since  this  is  the  first 
late  report,  there  is  one  penalty.  The  penalty 
is  equal  to  the  work  deduction  component  for 
December  1982.  If  the  employee  reported  his 

1985  and  1987  earnings  in  July  1988,  the 
report  is  late  for  1985  and  1987.  Since  this 
is  a  subsequent  late  report,  1985  is 
considered  the  second  late  report  and  1987 
is  the  third  late  report.  The  penalty  amount 
for  1985  is  two  times  the  work  deduction 
component  for  December  1985.  The  penalty 
amount  for  1987  is  three  times  the  work 
deduction  component  for  December  1987. 

(c)  Penalty  deduction  imposed  under 
§230.22  not  considered.  A  failure  to 
make  a  report  as  required  by  §  230.22  of 
this  part  for  which  a  penalty  deduction 
is  imposed  is  not  coimted  as  a  failure  to 
report  in  determining  under  this  section 
whether  a  failure  to  report  earnings  or 
wages  is  the  first  or  subsequent  failure 
to  report. 

(d)  Limitation  on  amount  of  penalty 
deduction.  Notwithstanding  die 


provisions  described  in  paragraph  (b)  of 
this  section,  the  amount  of  the  penalty 
deduction  imposed  for  failiue  to  file  a 
timely  report  of  earnings  for  a  taxable 
year  may  not  exceed  the  number  of 
months  in  that  year  for  which  the 
individual  received  and  accepted  a 
benefit  and  for  which  deductions  are 
imposed  by  reason  of  his  or  her  earnings 
for  such  year. 

§  230.19    Good  causa  for  fallura  to  maice 
required  reports. 

(a)  General.  The  failure  of  an 
individual  to  make  a  timely  report 
required  imder  this  part  will  not  result 
in  a  penalty  deduction  provided  for  in 
this  part  if  the  individual  establishes  to 
the  satisfaction  of  the  Board  that  his  or 
her  failiue  to  file  a  timely  report  was 
due  to  good  cause.  Before  making  any 
penalty  determination  provided  for  in 
this  part  the  individual  shall  be  advised 
of  the  penalty  and  good  cause 
provisions  and  afforded  an  opportunity 
to  establish  good  cause  for  failure  to  file 
a  timely  report.  The  failure  of  the 
individual  to  submit  evidence  to 
establish  good  cause  within  a  specified 
time  may  be  considered  a  sufficient 
basis  for  a  finding  that  good  cause  does 
not  exist.  For  example,  "good  cause" 
may  be  foiud  where  failure  to  file  a 
timely  report  was  caused  by: 

(1)  Serious  illness  of  the  individual, 
or  death  or  serious  illness  in  his  or  her 
immediate  family; 

(2)  Inability  of  the  individual  to 
obtain,  within  the  time  required  to  file  • 
the  report,  earnings  information  fitjm 
his  or  her  employer  because  of  death  or 
serious  illness  of  the  employer  or  one  in 
the  employer's  immediate  family;  or 
imavoidable  absence  of  his  or  her 
employer;  or  destruction  by  fire  or  other 
damage  of  the  employer's  business 
records;  or  failure  or  refusal  of  the 
employer  to  furnish  the  information 
upon  timely  request  therefor; 

(3)  Destruction  by  fire,  or  other 
damage  of  the  individual's  business 
records; 

(4)  Failure  on  the  part  of  the  Board  to 
furnish  forms  in  sufficient  time  for  an 
individual  to  complete  and  file  the 
report  on  or  before  the  date  it  was  due, 
provided  the  individual  made  a  timely 
request  to  the  Board  for  the  forms. 

(5)  Reliance  upon  a  written  report  to 
the  Board  made  by,  or  on  behalf  of,  the 
annuitant  before  the  close  of  the  taxable 
year,  if  such  report  contained  sufficient 
information  about  the  annuitant's 
earnings  or  work  to  require  suspension 
of  his  or  her  work  deduction  component 
and  the  report  was  not  subsequently 
refuted  or  rescinded. 

(b)  Good  cause  for  subsequent  failure. 
Where  circumstances  are  similar  and  an 
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individual  fails  on  more  than  one 
occasion  to  make  a  timely  report  good 
cause  normally  will  not  be  found  for  the 
second  or  subsequent  violation. 

§  230.20    Request  by  Board  for  reports  of 
earnings;  effect  of  failure  to  comply  with 
request 

(a)  Request  by  the  Board  for  report 
during  taxable  year;  effect  of  failure  to 
comply.  The  Board  may,  diuing  the 
course  of  a  taxable  year,  request  an 
annuitant  to  make  a  declaration  of  his 
or  her  estimated  earnings  for  his  or  her 
taxable  year  and  to  furnish  any  other 
information  about  his  or  her  earnings 
that  the  Board  may  specify.  If  an 
annuitant  fails  to  comply  with  such  a 
request  from  the  Board  the  annuitant's 
failure  in  itself  constitutes  justification 
for  a  determination  that  it  may 
reasonably  be  expected  that  the 
annuitant  will  have  deductions  imposed 
under  the  earnings  for  that  taxable  year, 
and  consequenUy  the  Board  may 
suspend  payment  of  the  annuitant's 
work  deduction  component  for  the 
remainder  of  the  taxable  year. 

(b)  Request  by  the  Board  for  report 
after  close  of  taxable  year;  failure  to 
comply.  After  the  close  of  his  or  her 
taxable  year,  the  Board  may  request  an 
annuitant  to  furnish  a  report  of  earnings 
for  the  closed  taxable  year  and  to 
furnish  any  other  information  about 
earnings  for  that  year  that  the  Board 
may  specify.  If  the  annuitant  fails  to 
comply  with  this  request,  such  failure 
shall  in  itself  constitute  justification  for 
a  determination  that  the  annuitant's 
work  deduction  component  is  subject  to 
deductions  for  each  month  in  the 
taxable  year  (or  only  for  the  months 
thereof  specified  by  the  Board). 

f  230.21    Current  suspension  of  work 
deduction  component  because  an 
individual  works  or  engages  in  self- 
employment 

(a)  Circumstances  under  which 
benefit  payments  may  be  suspended.  If, 
on  the  basis  of  information  obtained  by 
or  submitted  to  the  Board,  it  is 
determined  that  an  individual  entitled 
to  an  annuity  for  any  taxable  year  may 
reasonably  be  expected  to  have 
deductions  imposed  against  his  or  her 
work  deduction  component  by  reason  of 
his  or  her  earnings  for  such  year,  the 
Board  may,  before  the  close  of  the 
taxable  year,  suspend  such  component 
of  the  individual  and  of  all  other 
persons  entitled  to  benefits  on  the  basis 
of  the  individual's  earnings  record. 

(b)  Duration  of  suspension.  The 
suspension  described  in  paragraph  (a)  of 
this  section  shall  remain  in  effect  with 
respect  to  the  work  deduction 
component  for  each  month  imtil  the 
Board  has  determined  whether  or  not 


any  deduction  imder  that  part  applies 
for  such  month. 

§230.22    Emptoyment  outside  the  Unltad 
States. 

(a)  General  rule.  An  aimuitant  who 
has  a  work  deduction  insured  status  as 
provided  in  §  230.8  of  this  part  shall 
lose  his  or  her  work  deduction 
component  for  any  month  diuing  which 
he  or  she  works  in  remunerative  activity 
not  covered  by  the  Social  Security  Act 
outside  the  United  States  for  more  than 
45  hours.  In  the  case  of  a  survivor 
annuitant  subject  to  work  deductions, 
earnings  from  remunerative  activity 
outside  the  United  States  shall  be 
charged  against  the  annuity  to  the  same 
extent  that  such  earnings  would  have 
been  charged  had  the  remunerative 
activity  taken  place  within  the  United 
States. 

(b)  Spouse  annuitant.  If  an  employee- 
annuitant  loses  his  or  her  work 
deduction  component  for  any  month  in 
accordance  with  paragraph  (a)  of  this 
section,  then  the  amount  of  any  spouse 
or  divorced  spouse  work  deduction 
component  is  also  not  paid  in  that 
month.  However,  the  benefits  of  a 
divorced  spouse  who  has  been  divorced 
from  the  employee-annuitant  for  at  least 
2  years  are  not  subject  to  withholding 
because  of  the  employee-annuitant's 
work  activity. 

(c)  Outside  the  United  States.  Work 
activity  outside  the  United  States  means 
work  activity  outside  the  territorial 
boundaries  of  the  50  States,  the  District 
of  Columbia,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  and  American 
Samoa.  Self-employment  by  an  afien  in 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam,  or  American  Samoa  is 
considered  to  be  outside  the  U.S.  unless 
the  alien  is  a  permanent  resident  of  a 
State,  the  District  of  Columbia,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam,  or 
American  Samoa. 

(d)  Remunerative  activity  not  covered 
by  the  Social  Security  Act. 
Remunerative  activi^  not  covered  by 
the  Social  Security  Act  includes  all 
employment  or  self-employment  outside 
the  United  States  unless  the  wages  or 
net  earnings  from  self-employment  are 
subject  to  social  security  taxes  as 
provided  for  in  the  Internal  Revenue 
Code.  A  trade  or  business  which 
produces  only  income  which  is  not 
considered  earnings  from  self- 
employment  (for  example  dividends,  or 
rental  fi-om  real  estate)  is  not  considered 
remunerative  employment. 

(e)  Obligation  to  report.  Any 
annuitant  under  age  70  who  becomes 
employed  or  self-employed  outside  the 
United  States  shall  file  with  the  Board 
a  report  of  such  employment  or  self- 


employment  before  the  annuitant 
accepts  benefits  for  the  second  month 
following  the  month  in  which  he  or  she 
worked  or  engaged  in  self-employment 
Such  report  shall  be  made  on  the  form 
and  in  accordance  with  instructions 
provided  by  the  Board. 

(f)  Penalty  for  failure  to  report.  An 
individual  who  fails  to  file  a  report 
within  the  time  limits  required  by 
paragraph  (e)  of  this  section  and  who  is 
not  able  to  show  good  cause  for  such 
failure,  as  provided  for  in  §  230.19  of 
this  part,  shall  be  subject  to  the  penalty 
deductions  provided  for  in  §  230.18  of 
this  part. 

(g)  Extension  of  time  to  file.  An 
individual  may  request  an  extension  of 
time  to  file  the  report  required  in 
paragraph  (e)  of  this  section  in 
accordance  with  §  230.17  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0032 
and  3220-0073.) 

%  230.23    Last  person  service  work 
deductions. 

(a)  General  rule.  An  individual  in 
receipt  of  an  employee  or  spouse 
annuity  who  receives  remuneration  in 
any  month  for  services  rendered  as  an 
employee  to  the  last  person  or  persons 
(LPS)  by  whom  such  individual  was 
employed  before  the  date  on  which  his 
or  her  annuity  began  to  accrue  shall,  in 
addition  to  any  otiier  deduction 
required  by  this  part,  be  subject  to  a 
deduction  in  his  or  her  work  deduction 
component,  as  defined  in  paragraph  (b) 
of  this  section,  for  that  month  of  $1  for 
every  $2  of  remuneration  received. 
Unlike  the  earnings  limitation  found  in 
§§  239.5-230.15  of  this  part  there  is  no 
monthly  or  annual  exempt  amount. 
Each  $2  of  remuneration  received  from 
a  last  person  service  employer  subjects 
the  work  deduction  component  to  a  $1 
reduction  for  that  month. 

(b)  Work  deduction  component.  For 
purposes  of  this  section,  the  work 
deduction  component  of  an  individual 
in  receipt  of  an  employee  annuity  shall 
be  that  portion  of  the  aimuity  payable  in 
any  month,  which  is  computed  under 
section  3(b)  of  the  Railroad  Retirement 
Act  as  adjusted  by  section  3(g)  of  that 
Act  (tier  II  benefit)  plus  the  amount 
computed  under  section  3(e)  of  that  Act 
(supplemental  annuity).  With  respect  to 
an  Individual  in  receipt  of  a  spouse 
annuity,  his  or  her  work  deduction 
component  shall  be  that  portion  of  the 
annuity  payable  in  any  month 
computed  under  section  4(b)  of  the 
Railroad  Retirement  Act  as  adjusted 
under  section  4(d)  of  that  Act  (tier  II 
benefit). 

(c)  Method  of  charging.  An  individual 
in  receipt  of  a  spouse  annuity  shall  have 
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the  work  deduction  component  of  that 
annuity  reduced  by  the  amount  of  any 
deduction  in  the  employee  annuity 
required  by  paragraph  (a)  of  this  section. 
Where  both  an  employee  and  his  or  her 
spouse  have  received  remuneration  as 
described  in  paragraph  (a)  of  this 
section,  the  employee's  work  deduction 
component  is  reduced  for  his  or  her 


earnings  and  the  spouse's  work 
deduction  component  is  reduced  first 
for  his  or  her  earnings  and  then  for  the 
employee's  earnings. 

(d)  Maximum  deduction.  Any 
deductions  imposed  by  this  section  for 
any  month  shall  not  exceed  50  percent 
of  the  work  deduction  component. 


Annunity  component 


(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Numbers  3220- 
0032-and  3320-0073.) 

Example.  An  employee  receives  wages  of 
$400  from  his  or  her  last  person  service 
employer  in  a  given  month.  The  deductions 
in  the  employee's  and  his  or  her  spouse's 
work  deduction  components  are  computed  as 
follows: 


Einployee  tier  2 

SuppJemental  annuity  _ 

Spouse  tier  2  

Totals 

'$2(X)x$1,00(V$1,043-  191.75. 
2S200x$43/$1.043.8.25. 


SI  ,000 

43 

450 


$1,493 


LPS  de- 
duction 


'$191.75 
2  8.25 
200.00 


$400.00 


Compo- 
nent after 
deduction 


$808.25 

34.75 

250.00 


$1,093,090 


§  230.24    Exception  concerning  service  to  a 
local  lodge  or  division  of  a  railway  tat>or 
organization. 

In  determining  whether  an  annuity  is 
subject  to  the  provisions  of  this  part,  the 
Board  shall  disregard  any  remuneration 
for  services  rendered  after  December  31, 
1936,  to  an  employer  which  is  a  local 
lodge  or  division  of  a  railway  labor 
organization  if  the  remimeration  for 
such  service  is  required  to  be 
disregarded  under  the  provisions  of 
§211.2  of  this  chapter. 

Dated:  August  7. 1995. 

By  Authority  of  the  Board. 

For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
IFR  Doc.  95-20078  Filed  8-15-95;  8:45  am] 

aiUJNGCOOE  7M5-01-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  371 
RIN  1820-AB32 

Vocational  Rehabilitation  Service 
Projects  for  American  Indians  With 
Disabilities 

AOaiCY:  Department  of  Education. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Secretary  announces  a 
public  meeting  to  discuss  the  proposed 
regulations  published  in  the  Federal 
Register  for  comment  on  July  27, 1995 
(60  FR  38608)  and  to  assist  in  the 
development  of  regulations 
implementing  the  Vocational 
RehabiUtation  Service  Projects  for 
American  Indians  with  Disabilities 
program. 

Tihe  purpose  of  the  meeting  is  to  allow 
interested  parties  an  opportujiity  to 


review  and  discuss  the  proposed 
regulations,  which  implement  section 
130(b)(3)  of  die  Rehabilitation  Act  of 
1973,  as  amended  (the  Act),  to  provide 
greater  funding  continuity  for  tribal 
projects  that  are  performing  effectively 
by  extending  the  normal  36-month 
project  period  for  up  to  24  additional 
months  and  to  provide  an  opportunity 
for  public  comment  on  the  proposed 
changes  to  conform  the  purpose  and 
outcome  of  the  program,  consistent  with 
section  100(a)(2)  of  the  Act,  as  revised 
by  the  1992  Amendments,  from 
placement  in  suitable  employment  to 
placement  in  gainful  employment 
consistent  witii  individual  strengths, 
resoiut:es,  priorities,  abilities, 
capabilities,  and  informed  choice. 

In  addition,  the  meeting  will  provide 
an  opportunity  for  public  comment  on 
whether  additional  changes  ve  needed 
in  existing  program  regulations  in  order 
to  clarify  requirements,  reduce  grantee 
burden,  and  increase  program  flexibility 
and  effiectiveness. 

DATES:  The  public  meeting  is  scheduled 
to  be  held  from  8:00  a.m.  to  10:15  a.m. 
on  August  30, 1995.  Written  comments 
must  be  submitted  by  September  11, 
1995. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Red  Lion  Hotel,  300-1 12th  Avenue, 
Bellevue,  Washington.  The  meeting 
facilities  and  proceedings  will  be 
accessible  to  people  with  disabilities. 

Individuals  participating  in  the 
meeting  are  requested  to  provide  a 
written  copy  of  their  comments. 
Individuals  who  cannot  attend  the 
meeting  are  invited  to  send  in  written 
comments  regarding  the  proposed 
regulations  and  on  the  other  changes 
that  may  be  needed  that  are  identified 
in  the  supplementary  information 
section  of  this  notice.  Written  comments 


should  be  addressed  to  Fredric  K. 
Schroeder,  Commissioner, 
RehabiUtation  Services  Administration, 
U.  S.  Department  of  Education,  600 
Independence  Avenue,  S.W-.  Room 
3028.  Mary  E.  Switzer  Building, 
Washington,  D.C.  20202-2531. 
Comments  may  also  be  sent  through  the 
internet  to  "American — 
Indians@ed.gov". 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations,  which  would 
implement  section  130(b)(3)  of  the  Act, 
would  permit  the  granting,  on  a  case-by- 
case  basis,  of  extensions  of  up  to  24 
months  to  tribal  projects  that  meet  the 
requirements  to  be  established  in  a  new 
§  371.5.  The  Secretary  is  interested  in 
comments  regarding  this  proposed  new 
section  and  whether  the  standard  for 
determining  to  grant  extension — which 
considers  compliance  with  program 
requirements,  continuing  need  for  the 
project,  and  project  effectiveness — is  an 
appropriate  standard.  In  addition,  the 
Secretary  is  particularly  interested  in    . 
whether  other  changes  are  needed  in  the 
program,  such  as  changes  in  the 
requirements  under  §  371.21  for 
complying  with  certain  State  Vocational 
Rehabilitation  (VR)  Services  Program 
requirements.  These  requirements 
include  developing  individualized 
written  rehabilitation  programs  for  each 
individual  receiving  services,  providing 
an  opportunity  for  dissatisfied 
recipients  to  file  grievances  under 
procedures  comparable  to  the  fair 
hearing  procedures  required  of  State  VR 
agencies,  establishing  minimum 
standards  for  providers  of  services 
comparable  to  those  used  by  State  VR 
agencies,  and  making  an  effort  to 
provide  a  broad  scope  of  VR  services  in 
a  manner  and  at  a  level  of  quality 
comparable  to  the  services  provided  by 
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State  VR  agencies.  Do  these  application 
requirements  need  to  be  clarified  or 
revised  in  light  of  the  changes  made  to 
the  State  VR  Services  Program  by  the 
19f2  Amendments  to  the  Act  or  because 
these  requirements  may  be  burdensome 
or  unfeasible  for  a  tribal  program, 
especially  a  developing  one?  In  what 
ways  should  tribal  projects  be 
comparable  to  VR  programs 
administered  by  State  VR  agencies, 
other  than  providing  comparable 
rehabilitation  services  to  die  extent 
feasible  as  required  by  section 
130(b)(1)(B)  of  the  Act?  Should  Federal 
regulations  establish  additional 
comparability  requirements  or  should 
tribal  applicants  be  given  the  flexibility 
in  their  funding  proposals  to  describe 
how  their  projects  would  or  would  not 
be  comparable  and  the  reasons  therefor? 
The  Secretary  also  is  particularly 
interested  in  whether  revisions  are 
needed  in  the  selection  criteria  for  this 
program  in  §  371.30  in  order  to  better 
evaluate  appUcations  for  funding. 
AVAILABILITY  OF  COPIES  OF  THE 
PROPOSED  REGULATIONS:  The 
proposed  regulations  can  be  accessed 
through  the  RSA  Bulletin  Board  System 
(BBS)  by  calling  the  following  access 
number:  (202)  205-9694.  If  you 
experience  any  difficulty  in  accessing 
the  BBS,  please  contact  either  John 
Chapman  at  (202)  205-9290  or  Teresa 
Darter  at  (202)  205-8444,  co-system 
operators  (sysops),  for  assistance.  For 
those  individuals  unable  to  access  the 
BBS,  copies  of  the  proposed  regulations 
are  available  in  regular  print,  large  print, 
and  computer  diskette  (WordPerfect  5.1 
and  ASCn  formats)  by  calling  (202)  205- 
9544.  A  limited  number  of  copies  in 
braille  are  also  available. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  desiring  to  participate  in  the 
meeting  should  contact  Richard 
Corbridge,  915  Second  Avenue,  Room 
2848,  Seattle,  Washington  98174-1099. 
Telephone  (206)  220-7840.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (206)  220- 
7849  for  TDD  services.  Pereons  seeking 
additional  information  regarding  the 
proposed  regulations  should  contact 
Barbara  Sweeney,  600  Independence 
Avenue,  S.W.,  Room  3225,  Mary  E. 
Switzer  Building,  Washington,  D.C. 
20203-2531.  Telephone  (202)  205-9544. 
Individuals  who  vdsh  additional 
information  and  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
(Authority:  29  U.S.C.  701) 


Dated:  August  10, 1995. 
Howard  R.  Moms, 

Acting  Assitstant  Secretary  for  Special 
Education  and  Rel^abilitative  Services. 
(FR  Doc  95-20226  Filed  8-15-95;  8:45  am] 
BILLWO  CODE  4000-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
PL132-1-7104;  FRL-627&-^ 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  Illinois' 
request  to  grant  an  exemption  for  the 
Chicago  ozone  nonattainment  area  from 
the  applicable  oxides  of  nitrogen  (NOx) 
transportation  conformity  requirements. 
On  June  20, 1995,  Illinois  submitted  to 
the  USEPA  a  State  Implementation  Plan 
(SIP)  revision  request  for  an  exemption 
under  section  182(b)(1)  of  the  Clean  Air 
Act  (Act)  from  the  conformity 
requirements  for  NOx  for  the  Chicago 
ozone  nonattainment  area,  which  is 
classified  as  severe.  The  request  is  based 
on  the  urban  airshed  modeling  (UAM) 
conducted  for  the  attainment 
demonstration  for  the  Lake  Michigan 
Ozone  Study  (LMOS)  modeling  domain. 
The  rationale  for  this  proposed  approval 
is  set  forth  below;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before 
September  15, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Patricia  Morris  at  (312)  353-8656,  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

Written  comments  shall  be  sent  to:  J. 
Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 


Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604.  (312)  353-8656. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Clean  Air  Act  section  176(c)(3)(A)(iU) 
requires,  in  order  to  demonstrate 
conformity  with  the  applicable  SIP,  that 
transportation  plans  and  transportation 
improvement  programs  (TTPs) 
contribute  to  emissions  reductions  in 
ozone  and  carbon  monoxide 
nonattainment  areas  during  the  period 
before  control  strategy  SIPs  are 
approved  by  USEPA.  This  requirement 
is  implemented  in  40  CFR  51.436 
through  51.440  (and  93.122  through 
93.124),  which  establishes  the  so-called 
"build/no-build  test."  This  test  requires 
a  demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 

The  November  24, 1993,  final 
transportation  conformity  rule  does  not 
require  the  build/no-build  test  and  less- 
than-1990  test  for  NO.  as  an  ozone 
precursor  in  ozone  nonattainment  areas 
where  the  Administrator  determines 
that  additional  reductions  of  NO,  would 
not  contribute  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  Clean  Air  Act 
section  176(c)(3)(A)(iii),  which  is  the 
conformity  provision  requiring 
contributions  to  emission  reductions 
before  SIPs  with  emissions  budgets  can 
be  approved,  specifically  references 
Clean  Air  Act  section  182(b)(1).  That 
section  requires  submission  of  State 
plans  that,  among  other  things,  provide 
for  specific  annual  reductions  of  volatile 
organic  compounds  (VOCs)  and  N0» 
emissions  "as  necessary"  to  attain  the 
ozone  standard  by  the  appUcable 
attainment  date.  Section  182(b)(1) 
further  states  that  its  requirements  do 
not  apply  in  the  case  of  NO»  for  those 
ozone  nonattainment  areas  for  which 
USEPA  determines  that  additional 
reductions  of  NO,  would  not  contribute 
to  ozone  attainment. 

For  ozone  nonattainment  areas,  the 
process  for  submitting  waiver  requests 
and  the  criteria  used  to  evaluate  them 
are  explained  in  the  December  1993 
USEPA  document  "Guidelines  for 
Determining  the  AppUcability  of 
Nitrogen  O^des  Requirements  Under 
Section  182(f),"  and  the  May  27,  1994. 
and  February  8, 1995,  memoranda  from 
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John  S.  Seitz.  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors,  titled 
"Section  182(f)  NO,  Exemptions- 
Revised  Process  and  Criteria." 

On  July  13. 1994,  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin  (the 
States)  submitted  to  the  USEPA  a 
petition  for  an  exemption  from  the 
requirements  of  section  182(f)  of  the 
Clean  Air  Act  (Act).  The  States,  acting 
through  the  Lake  Michigan  Air  Directors 
Consortium  (LADCo),  petitioned  for  an 
exemption  from  the  Reasonably 
Available  Control  Technology  (RACT) 
and  New  Source  Review  (NSR) 
requirements  for  major  stationary 
soiirces  of  NO,.  The  petition  also  asked 
for  an  exemption  from  the 
transportation  and  general  conformity 
requirements  for  NO,  in  all  ozone 
nonattainment  areas  in  the  Region. 

On  March  6, 1995,  the  USEPA 
pubhshed  a  rulemaking  proposing 
approval  of  the  NO,  exemption  petition 
for  the  RACT,  NSR  and  transportation 
and  general  conformity  requirements.  A 
number  of  comments  were  received  on 
the  proposal.  Several  commenters 
argued  that  NO,  exemptions  are 
provided  for  in  two  separate  parts  of  the 
Act,  in  sections  182(b)(1)  and  182(f),  but 
that  the  Act's  transportation  conformity 
provisions  in  section  176(c)(3)  explicitly 
reference  section  182(b)(1).  In  April 
1995,  the  USEPA  entered  into  an 
agreement  to  change  the  procedural 
mechanism  throu^  which  a  NO, 
exemption  from  transportation 
conformity  would  be  granted  [EDF  et  al. 
v.  USEPA.  No.  94-1044,  U.S.  Court  of 
Appeals.  D.C.  Circuit).  Instead  of  a 
petition  under  182(f),  transportation 
conformity  NO,  exemptions  for  ozone 
nonattainment  areas  that  are  subject  to 
section  182(b)(1)  now  need  to  be 
submitted  as  a  SIP  revision  request.  The 
Chicago  ozone  nonattainment  area  is 
classified  as  severe  and,  thus,  is  subject 
to  section  182(b)(1). 

The  transportation  conformity 
reqtiirements  are  found  at  sections 
176(c)  (2),  (3),  and  (4).  The  conformity 
requirements  apply  on  an  areawide 
basis  in  all  nonattainment  and 
maintenance  areas.  The  USEPA's 
transportation  conformity  rule '  and 
general  conformity  rule  ^  currently 
reference  the  section  182(f)  exemption 
process  as  a  means  for  exempting  any 


'  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C 
of  the  Federal  Transit  Act"  November  24. 1993  (58 
FR  62188). 

'  "Determining  Conformity  of  General  Federal 
Actions  to  State  or  Federal  Ir      ementation  Plans; 
Final  Rule"  November  30. 199^  ..>8  FR  63214). 


nonattainment  area  from  NO, 
conformity  requirements.  The  USEPA 
intends  to  amend  the  transportation 
conformity  rule  to  instead  reference 
section  182(b)(1)  as  the  means  for 
exempting  areas  subject  to  section 
182(b)(1)  from  the  transportation 
conformity  NO,  requirements.  After  the 
USEPA  amends  the  transportation 
conformity  rule  to  reference  section 
182(b)(1)  for  granting  NO,  waivers,  the 
USEPA  will  take  final  action  on  today's 
proposal. 

the  June  20, 1995,  SIP  revision 
request  frt)m  Illinois,  has  been 
submitted  to  meet  the  requirements  of  a 
formal  SIP  revision  submittal  in 
accordance  with  the  182(b)(1) 
requirements.  A  public  hearing  on  this 
SIP  revision  request  was  held  on  July 
17, 1995.  The  Chicago  severe  ozone 
nonattainment  area  includes  the 
Counties  of  Cook,  DuPage,  Grundy  (Aux 
Sable  and  Gooselake  Townships),  Kane, 
Kendall  (Oswego  Township),  Lake, 
McHenry.  and  Will. 

Section  182(b)(1)  requires  submittal  of 
a  plan  revision  that  provides  for 
reasonable  further  progress  (RFP) 
reductions  for  moderate  and  above 
ozone  nonattainment  areas.  The  plan 
must  provide  for  specific  annual 
reductions  in  emissions  of  VOCs  and 
NO,  as  necessary  to  attain  the  national 
primary  ambient  air  quality  standard  for 
ozone  by  the  attainment  date  applicable 
imder  the  Act.  Further,  the  reqioirement 
shall  not  apply  in  the  case  of  NO,  for 
those  areas  for  which  the  Administrator 
determines  that  additional  reductions  of 
NO,  would  not  contribute  to  attainment. 
In  evaluating  the  182(b)  SIP  revision 
request,  the  USEPA  considered  whether 
additional  NO,  reductions  would 
contribute  to  attainment  of  the  standard 
in  the  Chicago  area  and  also  in  the 
downwind  areas  of  the  LMOS  modeUng 
domain. 

As  outlined  in  relevant  USEPA 
guidance,  the  use  of  photochemical  grid 
modeling  is  the  recommended  approach 
for  testing  the  contribution  of  NO, 
emission  reductions  to  attainment  of  the 
ozone  standard.  This  approach 
simulates  conditions  over  the  modeling 
domain  that  may  be  expected  at  the 
attainment  deadline  for  three  emission 
reduction  scenarios:  (1)  Substantial  VOC 
reductions.  (2)  substantial  NO, 
reductions,  and  (3)  both  VOC  and  NO, 
reductions.  If  the  areawide  predicted 
maximum  one-hour  ozone 
concentration  for  each  day  modeled 
under  scenario  (1)  is  less  than  or  equal 
to  those  bom  scenarios  (2)  and  (3)  for 
the  corresponding  days,  the  test  is 
passed  and  the  section  182(f)  NO, 
emissions  reduction  requirements 
would  not  apply. 


In  making  this  determination  under 
section  182(b)(1)  that  the  NO, 
requirements  do  not  apply,  or  may  be 
limited  in  the  Lake  Michigan  area,  the 
USEPA  has  considered  the  national  * 
study  of  ozone  precursors  completed 
pursuant  to  section  185B  of  the  Act.  The 
USEPA  has  based  its  decision  on  the 
demonstration  and  the  supporting 
information  provided  in  the  SIP  revision 
request. 

n.  Summary  of  Submittal 

On  June  20, 1995,  the  State  of  Illinois 
submitted  as  a  revision  to  the  SIP,  a 
request  for  a  waiver  fit)m  the 
transportation  conformity  NO, 
requirements.  The  submittal  included 
the  LMOS  UAM  modeling  for  the 
attainment  demonstration  for  3  ozone 
episodes  during  1991.  The  modeling 
supported  the  request  by  dociunenting 
that  NO,  reductions  in  the  Chicago 
nonattainment  area  would  not 
contribute  to  attainment  and,  in  fact, 
would  be  detrimental  to  the  goal  of 
reaching  attainment.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  discussed  the  NO,  waiver  in  the 
context  of  the  public  hearing  on  the 
attainment  demonstration  held  on 
December  21, 1994.  To  assure  that  the 
public  was  fully  informed  and  given 
appropriate  opportunity  for  comment, 
the  lEPA  committed  to  hold  a  fiulher 
hearing  specifically  to  address  the 
section  182(b)(1)  transportation 
conformity  waiver.  This  public  hearing 
was  held  on  July  17, 1995. 

Pursuant  to  40  CFR  part  93,  subpart 
A.  40  CFR  part  51,  subpart  T.  the  SIP 
revision  request  seeks  an  exemption 
from  the  transportation  conformity 
requirements  for  NO,  in  the  Chicago 
ozone  nonattainment  area.  The  States' 
have  utilized  the  UAM  to  demonstrate 
that  reductions  in  NO,  in  the  LMOS 
modeling  domain  will  not  contribute  to 
attainment  of  the  standard.  To  conduct 
the  modeling  analysis,  the  follovdng 
steps  were  followed:  (a)  Emissions  were 
projected  to  1996  (the  deadline  for 
implementation  of  the  15  percent 
reasonable  further  progress  reduction) 
and  2007  (the  attainment  deadline  for 
the  severe  nonattainment  areas)  &x)m 
the  1990  base  year,  (b)  it  was  assiuned 
that  a  40  percent  VOC  emission 
reduction  beyond  that  achieved  as  a 
result  of  emission  controls  mandated  by 
the  Act  would  be  necessary  to  attain  the 
ozone  standard  in  the  LMOS  modeling 
domain,  (c)  a  40  percent  NO,  emission 
reduction  in  grid  B  (that  portion  of  the 
LMOS  modeling  domain  that  is 
essentially  composed  of  the  ozone 
nonattainment  areas  within  the 
modeling  domain)  beyond  the  projected 
emission  levels  was  assumed  for  all 
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anthropogenic  NO,  emissions,  (d)  a  40 
peicent  VOC  emission  reduction  and  a 
40  percent  NO,  reduction  in  grid  B 
beyond  projected  emission  levels  were 
assumed  for  all  anthropogenic  VOC  and 
NO,  emissions  and  (e),  the  ozone 
modeling  results  for  (b),  (c),  and  (dj 
were  compared  considering  the 
modeled  domain-wide  peak  ozone 
concentrations  and  temporal  and  spatial 
extent  of  modeled  ozone  concentrations 
above  120  parts  per  billion  (ppb). 

For  all  modeled  days  using  1996  and 
2007  conditions,  domain-wide  peak 
02Sone  concentrations  for  "VOC-only" 
controls  were  found  to  be  lower  than  or 
equal  to  those  for  "NO,-only"  controls 
or  those  for  "VOC  plus  NO,"  controls. 
In  addition,  consideration  of  daily  peak 
ozone  isopleth  maps  (these  maps  are 
included  in  the  documentation  of  the 
section  182(b)  SIP  revision  request) 
shows  that  the  "VOC-only"  control 
scenario  leads  to  the  smallest  areas  with 
predicted  peak  ozone  concentrations 
exceeding  120  ppb. 

Additional  sensitivity  tests  were 
conducted  for  a  40  percent  NO, 
emission  reduction  that  was  applied 
only  to  point  sources  in  Grid  B  for 
episode  2  and  1996  conditions  for  both 
an  assumed  NO,  reduction  alone  and  a 
40  percent  reduction  in  both  VOCs  and 
NO,.  These  sensitivity  tests  compared  to 
the  scenarios  with  across  the  board 
anthropogenic  NO,  reductions 
demonstrated  that  control  of  ground 
level  NO,  sovirces  (such  as 
transportation  soiuces)  did  not 
contribute  to  attainment  of  the  standard 
and  in  fact  increased  the  domain  wide 
peak  ozone  concentrations  exceeding 
120  ppb  and  the  number  of  hours  that 
exceeded  120  ppb.  This  result  was  more 
pronounced  than  with  the  point  source 
only  NO,  control. 

m.  Analysis  of  Submittal 

Review  of  the  modeling  results  show 
a  very  definite  directional  signal 
indicating  that  application  of  NO, 
controls  in  the  Chicago  ozone 
nonattainment  area  would  exacerbate 
peak  ozone  concentrations  not  only  in 
the  Chicago  area  but  also  in  the  LMOS 
modeling  domain.  The  LMOS  modeling 
domain  includes  northern  Indiana, 
western  Michigan  and  eastern 
Wisconsin.  The  States  and  LADCo  have 
now  completed  the  validation  process 
for  the  UAM  modeUng  system  to  be 
used  in  the  demonstration  of  attainment 
for  the  LMOS  modeling  domain. 
Therefore,  dociunentation  supporting 
the  validity  of  the  modeling  results  has 
been  submitted  with  the  SIP  revision 
request. 

It  is  noted  that  the  use  of  simple,  area- 
wide  emission  projection  factors  raises 


some  uncertainty  in  the  modeling 
results  for  1996  and  2007.  Some  changes 
in  modeling  results  may  be  expected  if 
area-specific  and  soiuce  category- 
specific  projection  factors  are  used 
instead  of  the  average  factors  used  in 
these  analyses.  These  more  detailed 
projection  factors  will  be  used  in  the 
final  demonstration  of  attainment  for 
the  LMOS  domain.  These  changes, 
however,  are  not  expected  to  reverse  the 
directional  signal  of  the  modeling  done 
to  date.  Concluding  that  NO,  reductions 
will  not  contribute  to  attainment  in 
Chicago  and  throughout  the  LMOS 
domain. 

Although  ozone  concentrations 
modeled  further  downwind  from  the 
urban  source  areas  increase  as  a  result 
of  increased  NO,  point  source 
emissions,  this  is  not  the  case  with  the 
ground  level  NO,  sources.  LADCo  and 
the  States  view  the  potential  increase  in 
outflow  ozone  concentrations  with 
increasing  NO,  point  source  emissions 
to  be  marginal.  More  importantly,  the 
SIP  revision  request  demonstrates  that 
additional  reductions  in  NO,  would  not 
contribute  to  attainment  of  the  ozone 
standard  in  the  LMOS  domain.  These 
results  are  believed  to  be  consistent 
v«th  USEPA's  section  185B  report  to 
Congress. 

Therefore,  based  on  its  conformance 
with  USEPA  guidance,  the  USEPA 
believes  the  State  of  Illinois' 
demonstration  is  adequate,  and  thus  is 
approving  the  transportation  conformity 
waiver  request.  It  is  noted  by  LADCo, 
however,  that  subsequent  modeling 
analyses  may  lead  to  an  ozone 
attainment  plan  which  includes,  for 
specified  portions  of  the  LMOS  domain 
only,  both  NO,  and  VOC  emission 
controls.  The  modeling  indicates  that 
these  NO,  emission  controls  will  most 
likely  be  limited  to  rural  areas,  but 
would  not  be  required  in  the  Chicago 
nonattainment  area  and  vdll  also  not 
likely  be  applied  to  ground  level 
sources. 

Monitoring  data  such  as 
concentrations  of  non-methane 
hydrocarbons  and  NO,  and  derived/ 
monitored  ozone  production  potentials 
of  air  panels,  collected  for  the  lu'ban 
source  areas  during  the  1991  field  study 
support  the  approval  of  the  NO,  waiver. 
It  is  noted,  however,  that  the  primary- 
basis  for  the  approval  of  the  NO,  waiver 
is  the  modeling  results  submitted  in 
support  of  the  waiver.  The  1991  field 
data  by  themselves  may  not  be  an 
adequate  support  for  the  waiver  since 
these  data  are  limited  in  nature  and  do 
not  present  a  complete  picture  of  the 
impacts  of  NO,  controls  on  LMOS 
modeling  domain  peak  ozone 
concentrations. 


VOC  and  NO,  emission  reductions 
were  foimd  to  produce  different  impacts 
spatially.  In  and  downwind  of  major 
urban  areas,  within  the  ozone 
nonattainment  areas,  VOC  reductions 
were  effective  in  lowering  peak  ozone 
concentrations,  while  NO,  emission 
reductions  resulted  in  increased  peak 
ozone  concentrations.  Farther 
downwind,  within  attainment  areas, 
VOC  emissions  reductions  became  less 
effective  for  reducing  ozone 
concentrations,  while  NO,  emission 
reductions  were  effective  in  lowering 
ozone  concentrations.  It  must  be  noted, 
however,  that  the  magnitude  of  ozone 
decreases  farther  downwind  due  to  NO, 
emission  reductions  was  less  than  the 
magnitude  of  ozone  increases  in  the 
ozone  nonattainment  areas  as  a  result  of 
the  same  NO,  emission  reductions. 

Analyses  of  ambient  data  by  LMOS 
contractors  provided  results  which 
corroborated  the  modeling  results. 
These  analyses  identified  areas  of  VOC- 
and  NO,-liinited  conditions  (VOC- 
limited  conditions  would  imply  a 
greater  sensitivity  of  ozone 
concentrations  to  changes  in  VOC 
emissions;  the  reverse  would  be  true  for 
NOx-limited  conditions)  and  tracked  the 
ozone  and  ozone  precursor 
concentrations  in  the  urban  plumes  as 
they  moved  downwind.  The  analyses 
indicated  VOC-limited  conditions  in  the 
Chicago/Northwest  Indiana  and 
Milwaukee  areas  and  NO,-limited 
conditions  further  downwind.  These 
results  imply  that  VOC  controls  in  the 
Chicago/Northwest  Indiana  and 
Milwaiikee  areas  would  be  more 
effective  at  reducing  peak  ozone 
concentrations  within  the  severe  ozone 
nonattainment  areas. 

The  consistency  between  the 
modeling  results  and  the  ambient  data 
analysis  results  for  all  episodes  with 
joint  data  supports  the  view  that  the 
UAM  modeling  system  developed  in  the 
LMOS  may  be  used  to  investigate  the 
relative  merits  of  VOC  vereus  NO, 
emission  controls.  The  UAM-V  results 
for  all  modeled  episodes  point  to  the 
benefits  of  VOC  controls  versus  NO, 
controls  in  reducing  the  modeled 
domain  peak  ozone  concentrations. 

For  a  more  detailed  analysis  of  the 
modeling  analysis  results,  please  see  the 
August  22, 1994  "Technical  Review  of 
a  Four  State  Request  for  a  Section  182(f) 
Exemption  from  Oxides  of  Nitrogen 
(NO,)  Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  Requirements" 
memorandum  contained  in  the  docket 
for  this  action. 

The  USEPA  believes  LADCo's  UAM 
application  has  adequately  met  the 
requirement  to  demonstrate  that  NO, 
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controls  within  the  Chicago  ozone 
nonattainment  area  and  throughout  the 
LMOS  domain  will  not  contribute,  but 
instead  will  interfere  with  attainment  of 
the  ozone  standard. 

TV.  Proposed  Rulemaking  Action  and 
Solicitation  of  Comments 

Based  on  the  submittal  accompanying 
the  State's  SIP  revision  request,  the 
USEPA  proposes  to  approve  Illinois' 
request  for  an  exemption  from  the 
transportation  conformity  requirement 
to  provide  annual  reductions  in  NOx 
emissions  as  necessary  to  reach 
attainment,  for  the  Chicago  ozone 
nonattainment  area. 

PubUc  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA 's 
proposed  rulemaking  action.  Comments 
received  by  September  15, 1995,  will  be 
considered  in  Uie  development  of 
USEPA's  final  rule. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (1976). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

This  Federal  action  will  relieve 
requirements  otherwise  imposed  under 
the  Act,  and  hence  does  not  impose  any 
federal  intergovernmental  mandate,  as 
defined  in  section  101  of  the  Unfunded 
Mandates  Act.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Conformity. 
Intergovernmental  relations.  Oxides  of 
nitrogen.  Ozone,  Transportation 
conformity. 

Author^:  42  U.S.C.  7401-7671q. 
Dated:  August  4, 1995. 
Coriime  S.  Wellish, 

Acting  Regional  Administrator. 

[FR  Doc  95-20253  Filed  8-15-95;  8:45  am) 
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40  CFR  Part  180 

PP  6F3436/P624;  FRL  4968-8] 

RIN  2070-nAC18 

Tralomethrin;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
time-limited  tolerances  be  established 
with  an  expiration  date  of  November  15, 
1997,  for  the  combined  residues  of  the 


insecticide  tralomethrin  and  its 
metabolites  cjs-deltamethrin  and  trans- 
deltamethrin  in  or  on  the  raw 
agricultural  commodities  (RACs)  leaf 
lettuce,  head  lettuce,  broccoli,  and 
sunflowers.  The  proposed  tolerances 
would  establish  the  maximum 
permissible  levels  for  residues  of  the 
insecticide  in  or  on  the  commodities. 
The  AgrEvo  USA  Co.  requested  these 
tolerances  pursuant  to  the  Federal  Food. 
Drug  and  Cosmetic  Act  (FFDCA). 
DATES:  Comments  identified  by  the 
docket  number,  |PP  6F3436/P624],  must 
be  received  on  or'before  September  15, 
1995. 

ADDRESSES  Submit  written  comments  by 
mail  to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Public  Docket,  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  as  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  public  inspection  in  Rm.  1132  at  the 
above  address,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and'data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number.  [PP  6F3436/P6241.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. ' 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  George  T.  LaRocca,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  401  M  St.  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Second  Floor,  CM  #2, 1900 
Je^rson  Davis  Hwy.,  Arlington,  VA 
22202.  (7031-305-6100:  e  mail: 
larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  29, 1986  (51 
FR  39576).  EPA  issued  a  notice  tiiat 
AgiGvo  USA  Co.  (formerly  Roussel 
Uclaf  of  Paris,  France;  U.S.  Agent: 
Hoechst-Roussel  Agri-Vet  Co.),  Little 
Falls  Center  One,  2711  Centerville  Rd., 
Wilmington,  DE  19808,  had  submitted 
pesticide  petition  (PP  6F3436)  to  EPA 
proposing  to  amend  40  CFR  part  180  by 
estabUshing  a  regulation  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  346a  and  371),  to  establish 
tolerances  for  residues  of  the  pyrethroid 
tralomethrin  ((S)-a7pha-cyano-3- 
phenoxybenzyl-(lfl,3S)-2,2-dimethyl-3- 
I(flS)-l,2,2,2-tetrabromoethyll- 
cyclopropane  carboxylate]  and  its 
metabolites  cis-deltamethrin  [{S)-alpha- 
cyHno-3-phenoxybenzyl(l/?,3i})-3-(2.2- 
dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylate]  and 
trans-deltamethrin  ((S)-a7p/ja-cyano-3- 
phenoxybenzyU  1  S,3fl)-3-(2 .2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylate]  in  or 
on  the  following  raw  agricultural 
commodities  (RACs):  broccoU  at  0.50 
part  per  million  (ppm);  broccoli, 
Chinese  (gai  Ion),  broccoli,  and  raab 
(rapini)  at  3.50  ppm;  Brussels  sprouts  at 
3.50  ppm;  cabbage  at  0.10  ppm:  cabbage, 
Chinese  (bok  choy,  napa)  at  3.50  ppm; 
cabbage,  Chinese  mustard  (gai  choy)  at 
3.50  ppm;  cauliflower  at  3.50  ppm; 
coUards  at  3.50  ppm;  kale  at  3.50  ppm; 
kohlrabi  at  3.50  ppm;  lettuce,  head  at 
0.50  ppm;  lettuce,  leaf  at  2.50  ppm; 
mustard  greens  at  3.50  ppm;  sunflower 
seeds  at  0.05  (N);  and  rape  greens  at  3.50 
ppm. 

On  May  21, 1990,  AgrEvo  USA  Co. 
submitted  a  request  to  amend  the 
subject  petition  by  deleting  the 
proposed  tolerance  for  the  entire 
brassica  (cole)  leafy  vegetable  crop 
group  except  broccoli.  Tolerances  were 
proposed  for  broccoli  at  0.50  ppm,  leaf 
lettuce  at  3.0  ppm,  and  head  lettuce  at 
0.50  ppm.  On  July  20, 1993,  AgrEvo 
USA  Co.  submitted  a  request  to  increase 
the  proposediolerance  level  of  the 
Insecticide  and  its  metabolites  in  or  on 
the  RAC  head  lettuce  to  1.00  ppm. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
and  metaboUsm  data  and  analytical 
methods  for  enforcement  purposes 
considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 


Federal  Register  of  September  18, 1985 
(50  FR  37581).  In  addition,  mutagenicity 
studies  were  submitted  and  considered 
in  support  of  these  tolerances.  Based  on 
the  studies  submitted  (an  imscheduled 
DNA  synthesis  study  in  rat  primary 
hepatocytes  and  a  chromosome 
aberration  study  in  Chinese  hamster 
ovary  cells),  tralomethrin  is  not 
considered  mutagenic. 

A  dietary  exposure/risk  assessment 
was  performed  for  tralomethrin  using  a 
Reference  Dose  (RfD)  of  0.0075  mg/kg/ 
bwt/day,  based  on  a  no-observed-effect 
level  (NOEL)  of  0.75  mg/kg  bwt/day  and 
an  imcertainty  factor  of  100.  The  NOEL 
was  determined  in  a  2-year  rat-feeding 
study.  The  endpoint  effect  of  concern 
was  decreased  body  weight.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  established 
tolerances  utilizes  less  than  1%  of  the 
RfD  for  the  U.S.  popiilation  and  the 
subpopulation  most  highly  exposed, 
females  (13+  years,  nursing). 
Establishing  the  new  tolerances  would 
utilize  3.7%  of  the  RfD  for  the  U.S. 
population  and  5.1%  for  females  (13+ 
yeara,  nursing).  If  the  new  tolerances  are 
approved,  the  total  percentages  of  RfD 
utilized  for  the  U.S.  population  and 
females  (13+  years,  nursing)  are  3.8% 
and  5.2%,  respectively.  Generally 
speaking,  EPA  has  no  cause  for  concern 
if  total  residue  contribution  for 
published  tolerances  is  less  than  the 
RflD.  EPA  concludes  that  the  chronic 
dietary  risk  of  deltamethrin,  as 
estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

The  nature  of  the  residues  in  lettuce, 
broccoU,  and  simflowers  is  adequately 
understood  for  the  establishment  of 
tolerances.  An  adequate  analytical 
method,  gas-liquid  chromatography,  is 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  and  published  in  the 
Pesticide  Analytical  Manual.  Vol.  n 
(PAM  n). 

The  Agency  issued  a  conditional 
registration  for  tralomethrin  for  use  on 
cotton  with  an  expiration  date  of 
December  31, 1989  (see  the  Federal 
Register  of  September  18, 1985  (50  FR 
37581)).  The  conditional  registration 
was  subsequently  amended  and 
extended  to  November  15, 1996  (see  the 
Federal  Register  of  February  22, 1995 
(60  FR  9785)).  The  registration  was 
amended  and  extended  to  allow  time  for 
submission  and  evaluation  of  additional 
environmental  effects  data.  In  order  to 
evaluate  the  effects  of  the  pyrethroids 
on  fish  and  aquatic  organisms  and  its 
fate  in  the  environment,  additional  data 
were  required  to  be  collected  and 


submitted  during  the  period  of 
conditional  registration.  Such 
requirements  included  a  sediment 
bioavailability  and  toxicity  study  and  a 
small-plot  runoff  study  that  must  be 
submitted  to  the  Agency  by  July  1, 1996. 
Due  to  the  conditional  status  of  the 
registration,  tolerances  have  been 
established  for  tralomethrin  and  its 
metabolites  on  a  time-limited  basis 
(until  November  15, 1997)  on  cotton  and 
soybeans  to  cover  residues  expected  to 
be  present  from  use  diuing  the  period  of 
conditional  registration.  To  be 
consistent  with  the  conditional 
registration  and  extension  on  cotton  and 
soybeans,  the  Agency  is  proposing  to 
issue  a  conditional  registration  with  an 
expiration  date  of  November  15, 1996, 
and  establishing  a  time-limited 
tolerance  on  broccoli  and  lettuce  (leaf 
and  head  lettuce)  and  sunflowers  with 
an  expiration  date  of  November  15, 
1997,  to  cover  residues  expected  to 
result  bom  use  diuing  the  period  of 
Conditional  registration. 

There  are  currentiy  no  actions 
pending  against  the  continued 
registration  of  this  chemical  and  its 
metabolites.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  it  is 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  part 
180  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  the  ingredient  listed  herein, 
may  request  within  30  days  after  the 
pubhcation  of  this  dociunent  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
contit)l  number,  (PP  6F3436/P624].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  above  address  from  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  legal  hoUdays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
6F3436/R624]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
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versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp  Docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will    # 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docimient. 

The  Office  of  Management  and  Budget 
has  exempted  this  document  from  the 
requirement  of  review  piu^uant  to 
Executive  Order  12866. 

Piu^uant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  27. 1995. 

Stephen  L.  lohnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  18(MAMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  180.422,  by  revising  the  table 
therein,  to  read  as  follows: 

§  180.422    Tralomethrln;  toierances  for 
residues. 


ConYnodity 


Parts  per 
million 


Broccoli  

Cottonseed 

Lettuce,  head  ... 

lettuce,  leaf 

Soyt)eans 

Sunflower  seed 


0.50 
0.02 
1.00 
3.00 
0.05 
0.05 


IFR  Doc.  95-20011  Filed  8-15-95;  8:45  am] 

BILUNQ  COOE  aS«>-60-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-28;  Notice  3] 

RIN  2127-AF73 

Lamps,  Reflective  Devices  and 
Associated  Equipment;  Schedule  of 
Advisory  Committee  Public  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 

ACTION:  Notice;  Schedule  of  Advisory 
Committee  Meetings. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  of  the 
scheduled  dates  for  the  meetings  of  its 
Advisory  Committee  on  Regulatory 
Negotiation  (concerning  the 
improvement  of  headlamp  aimability 
performance  and  visual/optical 
headlamp  aiming)  diuing  the  remainder 
of  1995.  The  Committee  has  also 
adopted  a  tentative  schedule  for  its  first 
three  meetings  in  1996,  as  indicated 
below,  subject  to  confirmation  or 
modification  at  its  November  meeting.  If 
there  are  changes  or  additions  to  this 
schedule,  NHTSA  will  publish  a  notice 
informing  the  public  of  the  changes. 

DATES:  Wednesday/Thursday, 
September  6/7, 1995;  Wednesday/ 
Thursday,  October  18/19, 1995; 
Tuesday /Wednesday,  November  28/29, 
1995;  Wednesday/Thursday,  January 
17/18, 1996;  Wednesday/Thursday, 


March  6/7, 1996;  Tuesday/Wednesday, 
April  23/24. 1996. 

ADDRESSES:  Meetings  of  the  Advisory 
Committee  are  currently  scheduled  to  be 
held  beginning  at  9:00  a.m.  at  the 
Department  of  Transportation,  Room 
2230  Nassif  Building,  400  Seventh 
Street,  SW,  Washington  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (Phone:  202-366- 
5276;  FAX:  202-366-4329).  Mediator: 
Lynn  Sylvester,  Federal  Mediation  and 
Conciliation  Service,  (phone:  202-606-  , 
9140;  FAX:  202-606-3679). 
SUPPLEMENTARY  INFORMATION:  The  listed 
meetings  of  the  Advisory  Committee  are 
for  the  purposes  of  negotiating  the  * 
contents  of  the  preamble  and  a  proposed 
amendment  to  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108  Lamps. 
Reflective  Devices,  and  Associated 
Equipment  that  will  be  issued  by  the 
National  Highway  Traffic  Safety 
Administration  to  develop 
recommended  specifications  for  adding 
a  visual/optical  aimabiUty  requirement 
for  the  lower  beam  headlamp.  This 
would  facilitate  visual  aimability  of 
headlamps  and,  should  this  affect  the 
lower  beam  pattern,  it  might  be  the  basis 
for  a  world-wide  lower  beam  pattern. 

At  its  first  meeting  on  July  25,  1995, 
the  Committee  adopted  the  schedule  for 
its  meetings  for  the  remainder  of  1995 
as  set  forth  above.  It  also  adopted  a 
tentative  schedule  for  its  first  three 
meetings  in  1996,  as  shown  above, 
subject  to  confirmation  at  its  November 
meeting.  If  there  are  any  changes  or 
additions,  NHTSA  will  publish  a  further 
notice. 

The  meetings  are  open  to  the  public. 

Issued:  August  11, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc.  95-20311  Filed  8-15-95:  8:45  am) 

BILUNG  COOE  4«1l>-6»-P 


49  CFR  Part  575 
[Docket  No.  94-00,  Notice  5] 
RIN  2127-AF17 

Consumer  Information  Regulations: 
Uniform  Tire  Quality  Gradfhg 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  grants  a  request  to 
extend  the  comment  period  on  an 
agency  proposal  to  amend  the  Uniform 
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Tire  Quality  Grading  Standards  to 
change  the  treadwear  grading 
procedures,  add  an  additional  traction 
grade,  and  to  substitute  a  fuel  economy 
grade  for  the  current  temperature 
resistance  grade.  Subsequent  to  the 
publication  of  the  proposal,  NHTSA 
extended  the  comment  period  to  August 
14, 1995  and  held  a  public  meeting  on 
the  proposals  at  the  request  of  several 
tire  manufacturers.  In  response  to  a 
petition,  the  agency  is  further  extending 
the  comment  period  irom  August  14, 
1995  to  September  1, 1995. 
DATES:  Comments  on  the  May  24, 1995 
proposal  must  be  received  by  the  agency 
on  or  before  close  of  business, 
September  1, 1995. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  94-30,  Notice  2,  and  be 
submitted  to  the  Docket  Section, 
NHTSA,  400  Seventh  Street,  SW,  Room 
5109,  Washington,  DC  20590.  Docket 
hoiu-s  are  firim  9:30  a.m.  to  4:00  p.m., 
Monday  through  Friday.  Telephone 
(202) 366-4949. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
Office  of  the  Associate  Adnunistrator  for 
Safety  Performance  Standards,  NHTSA, 
400  Seventh  Street,  SW,  Room  5313, 
Washington,  DC  20590,  telephone  (202) 
366-4936. 

SUPPLEMENTARY  INFORMATION:  On  May 
24,  1995,  NHTSA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
1  the  Uniform  Tire  Quality  Grading 
Standards  (UTQGS),  49  CFR  575.104. 


The  amendments  would  change  the 
treadwear  grading  procedures,  add  an 
"AA"  rating  to  the  traction  grade,  and 
substitute  a  fuel  economy  rating  for  the 
current  temperature  resistance  rating. 
The  agency  believed  that  the  proposed 
fuel  economy  rating,  based  on  reduced 
tire  rolling  resistance,  would  be  more 
meaningful  to  consumers  than  the 
temperature  resistance  rating. 

The  NPRM  specified  a  comment 
closing  date  of  July  10, 1995.  However, 
the  agency  subsequently  received 
several  requests  to  extend  the  comment 
period  and  to  hold  a  public  hearing  on 
the  issues  involved  in  the  proposed 
rulemaking.  In  order  to  provide  ample 
opportimity  for  interested  parties  to 
express  their  views  on  the  UTQGS 
proposals,  NHTSA  extended  the 
comment  period  until  August  14, 1995 
and  granted  the  requests  for  a  public 
meeUng  (60  FR  34961,  July  5, 1995).  The 
agency  held  the  public  meeting  on  July 
28, 1995  at  the  DOT  headquarters 
building,  400  Seventh  Street, 
Washington,  DC  20590.  Twenty-nine 
persons  testified  and  additional  written 
testimony  was  submitted  for  inclusion 
in  the  record.  At  the  meeting. 
Multinational  Business  Services,  Inc. 
(MBS),  among  others,  requested  an 
additional  extension  of  the  comment 
period  to  provide  participants  an 
opportimity  to  review  thp  record  of  the 
proceedings  and  submit  additional 
comments,  if  desired. 

On  August  3, 1995,  the  National  Tire 
Dealers  &  Retreaders  Association 


(NTDRA)  petitioned  the  agency  to 
extend  the  comment  period  an 
additional  2  weeks  from  the  present 
closing  date  of  August  14, 1995.  NTDRA 
stated  that  the  public  meeting  revealed 
"considerable  disagreement  *  *  • 
within  the  tire  industry  on  a  wide  range 
of  issues"  and,  like  MBS  and  the  others, 
asserted  that  the  meeting  participants 
needed  an  opportunity  to  review  the 
data  presented  by  the  other  attendees. 

After  thorough  review  of  the  NTDRA 
petition  and  the  other  requests  for  an 
extension  of  the  comment  period, 
NHTSA  agrees  that  additional  time  for 
commenting  on  the  May  24, 1995  NPRM 
is  desirable.  Such  extension  will 
provide  interested  parties  the 
opportunity  to  review  the  record  of  the 
public  meeting  and  submit  additional 
matters  for  the  agency's  consideration  in 
this  rulemaking  action.  Accordingly,  the 
agency  believes  that  there  is  good  cause 
for  the  further  extension  of  the  comment 
period  and  that  this  extension  is 
consistent  with  the  public  interest. 
Based  on  the  above  considerations,  the 
agency  is  extending  the  comment 
closing  date  on  the  May  24, 1995,  NPRM 
until  September  1,  1995. 

Issued  on:  August  11, 1995. 
Bany  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-20344  Filed  8-11-95;  4:54  pm) 
BILUNO  CODE  4»10-a»-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclwt  No.  95-058-1) 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  have  a  significant  impact  on  the 


quality  of  the  human  environment. 
Based  on  its  findings  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  docimnents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
fecilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS, 
Suite  5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1237;  (301)  734- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Mr.  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  docimients. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 


pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  have  a  significant 
impact  on  the  quality  of  the  himian 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the, 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  no. 

Permittee 

Date  issued 

Organisms 

Field  test  location 

95-041-01 
95-130-01 

R.J.  Reynolds  Tobacco  Company  ... 
University  of  Wisconsin _. 

6-09-95 
7-13-95 

Tobacco  mosaic  virus  ger>etically 
engineered  to  express  proteins  of 
pharmaceutical  interest 

Pseudomonas  syringae  pv.  syringae 
genetically  engineered  for  de- 
creased virulence. 

North  Carolina 
Wisconsin 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372;  60  FR  6000-6005,  February  1, 
1995). 


Done  in  Washington,  DC,  this  9th  day  of 
August  1995. 
Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  95-20163  Filed  8-15-95;  8:45  am] 

BILUNG  CODE  3410-34-P 


Forest  Service 

Soutliwest  Oregon  Provincial 
Interagency  Executive  Committee  . 
(PIEC),  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
August  31, 1995  at  Jot's  Resort  in  Gold 
Beach,  Oregon.  The  meeting  will  begin 
at  8  a.m.  and  continue  until  4  p.m. 
Agenda  items  to  be  covered  include:  (1) 
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Proposed  charter  for  a  research  and 
monitoring  working  group;  (2)  Local 
area  issue  presentation;  (3)  Proposal  for 
next  actions  on  standards  and  guides, 
monitoring,  and  fuel,  insect  and  disease 
issues;  (4)  Update  on  Appelate  fuels 
strategy;  (5)  PubUc  forum.  All  Province 
Advisory  committee  meetings  are  open 
to  the  public,  interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  staff,  USDA,  Rogue  River 
National  Forest,  PO  Box  520.  Medford, 
Oregon  97501,  503-858-2322. 

Dated:  August  9, 1995. 
James  T.  Gladen, 

Forest  Supervisor. 

[PR  Doc.  95-20285  Filed  8-15-95;  8:45  am] 

BILUNO  CO06  3410-11-M 


CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequestration 
Update  Report  for  Fiscal  Year  1996  to 
Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  Fiscal 
Year  1996  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Stanley  L.  Greigg, 

Director,  Office  of  Intergovernmental 
Relations,  Cong^ssional  Budget  Office. 
|FR  Doc.  95-20326  Filed  8-15-95;  8:45  am] 

BILUNO  CODE  95-0702-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Transactions  of  U.S.  Affihate, 
Except  a  U.S.  Banking  Affiliate,  with 
Foreign  Parent;  and  Tremsactions  of  U.S. 
Banking  Affiliate  with  Foreign  Parent. 

Form  Numbetis):  BE-605  and  BE-605 
Bank. 

Agency  Approval  Number:  0608- 
0009. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 


Burden:  17,600  hours. 

Number  of  Respondents:  4,400. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  The  survey  collects 
quarterly  sample  data  on  transactions 
and  positions  between  foreign-owned 
U.S.  business  enterprises  and  their 
foreign  parents.  Universe  estimates  are 
developed  from  the  reported  sample 
data.  The  data  are  needed  for  compiling 
the  U.S.  balance  of  payments  accounts, 
the  international  investment  position  of 
the  United  States,  and  the  national 
income  and  product  accounts.  The  data 
are  also  needed  to  measure  the  amount 
of  foreign  direct  investment  in  the 
United  States,  monitor  changes  in  such 
investment,  and  assess  its  impact  on  the 
U.S.  and  foreign  economies,  and,  based 
upon  this  assessment,  make  informed 
policy  decisions  regarding  foreign  direct 
investment  in  the  United  States. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  quarterly. 

Respondent's  Obligation:  Mandatory. 

OAfB  Desk  Officer:  Paul  Bugg.  (202) 
395-3093. 

i4gency;  Bureau  of  Economic 
Analysis. 

Title:  Annual  Survey  of  Construction, 
Engineering,  Architectural,  and  Mining 
Services  Provided  by  U.S.  Firms  to 
Unaffiliated  Foreign  Persons. 

Form  Numberfs):  BE-47. 

Agency  Approval  Number:  0608- 
0015. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1675  hours. 

Number  of  Respondents:  135. 

Avg  Hours  Per  Response:  5  hours. 

Needs  and  Uses:  The  survey  will 
obtain  sample  data  on  U.S.  sales  to 
unaffiliated  foreign  persons  of 
construction,  engineering,  architectural, 
and  mining  services.  The  information 
gathered  is  needed,  among  other 
purposes,  to  support  U.S.  trade  policy 
initiatives,  including  trade  negotiations, 
and  to  compile  the  U.S.  balance  of 
payments  and  the  national  income  and 
product  accounts. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  providing 
construction,  engineering,  architectural, 
and  mining  services  to  unaffiliated 
foreign  persons. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Annual  Survey  of  Royalties, 
License  Fees,  and  Other  Receipts  and 
Payments  for  Intangible  Rights  between 
U.S.  and  Unaffiliated  Foreign  Persons. 


Form  Number(s):  BE-93. 

Agency  Approval  Number:  0608- 
0017. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,200  hours. 

Number  of  Respondents:  550. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  The  survey  will 
obtain  sample  data  on  royalties,  license 
fees,  and  other  receipts  and  payments 
for  intangible  rights  between  U.S.  and 
imaffiliated  foreign  persons.  The 
information  gathered  is  needed,  among 
other  purposes,  to  support  U.S.  trade 
policy  initiatives,  including  trade 
negotiations,  and  to  compile  the  U.S. 
balance  of  payments  and  the  national 
income  and  product  accounts. 

Affected  Public:  U.S.  businesses  or 
other  institutions  receiving  royalties  and 
license  fees  from,  or  paying  royalties 
and  license  fees  to,  unaffiliated  foreign 
persons. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  E)OG 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Paul  Bugg,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  10. 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  95-20195  Filed  8-15-95;  8:45  am] 

BILUNO  CODE  351fr-CW-F 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
(Wave  II  Mandatory). 

Form  Number{s):  Various. 

Agency  Approval  Number:  O607- 
0395. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  28,102  hours. 

Number  of  Respondents:  21,407. 
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Avg  Hours  Per  Response:  1  hour  19 
minutes. 

Needs  and  Uses:  The  Current 
Industrial  Reports  (QR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
siuveys  which  provide  key  measiues  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Government  agencies,  business  firms, 
trade  associations,  and  private  research 
and  consulting  organizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions.  Due  to  the 
large  number  of  surveys  conducted  in 
the  QR  program.  Census  has  divided 
them  into  3  waves,  each  cleared  for 
three  years.  Each  wave  contains  two 
separate  clearance  packages  one  for 
mandatory  reports  and  one  for 
I  ^j    voluntary.  The  waves  are  staggered  so 
■■         that  only  one  of  the  three  waves  is 
submitted  each  year. 

Affected  Public:  Businesses  or  other 
for-profit  institiitions. 

Frequency:  Quarterly  and  annually. 

Respondent's  (^ligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez, 
(202)  395-7313. 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
(Wave  n  Voluntary). 

Form  Numberfsj:  Various. 

Agency  Approval  Number:  0607- 
0206. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,054  hours. 

Number  of  Respondents:  2,146. 

Avg  Hours  Per  Response:  33  minutes. 

Needs  and  Uses:  Tne  Ciurent 
Industrial  Reports  (QR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
surveys  which  provide  key  measiu«s  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Government  agencies,  business  firms, 
trade  associations,  and  private  research 
and  consulting  oiganizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions.  Due  to  the 
large  number  of  siuveys  conducted  in 
the  QR  program,  Census  has  divided 
them  into  3  waves,  each  cleared  for 
three  years.  Each  wave  contains  two 
separate  clearance  packages  one  for 
mandatory  reports  and  one  for 
voluntary.  The  waves  are  staggered  so 
that  only  one  of  the  three  waves  is 
submitted  each  year. 

Affected  Public:  Businesses  or  other 
foi^profit  institutions. 

Frequency:  Quarterly  and  annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 


calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14di  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Maria  Gonzalez,  OMB  Desk  Officer, 
Room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  11, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc  95-20303  Filed  8-15-95;  8:45  am) 
BILLINQ  COOl  3610-ar-F 


Foreign-Trade  Zones  Board 
[DociwtA(32b1H5-05) 

Foreign-Trade  Zone  18,  San  Jose,  CA 
Request  for  Manufacturing  Autliority 
Silicon  Valley  Solutions,  Inc.  (Personal 
Computers)  San  Jose,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  San  Jose  Distribution 
Services,  operator  of  FTZ  18,  pursuant 
to  §400.32(b)(l)(ii)  of  the  Board's 
regulations  (15  CFR  pari  400), 
requesting  authority  on  behalf  of  Silicon 
Valley  Solutions,  Inc.  (SVS),  to 
manufacture  personal  computers  for 
export  within  FTZ  18.  It  was  formally 
filed  on  August  8, 1995. 

SVS  is  planning  to  assemble  personal 
computers  using  certain  components 
that  would  be  sourced  abroad,  including 
monitors,  keyboards,  mouses,  floppy 
disc  drives,  and  power  supplies.  Of 
these,  only  monitors  (HTSUS 
8471.92.32)  and  mouses  (HTSUS 
8471.92.90)  are  dutiable  (3.7%).  2^ne 
procedures  would  exempt  the  company 
firom  Customs  duty  payments  on  the 
foreign  products  used  in  its  exports.  The 
request  indicates  that  the  savings  from 
zone  procedives  would  help  encourage 
the  proposed  export  activity. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  (30  days  from  date  of 
publication].  Rebuttal  conunents  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
October  6, 1995). 

A  copy  of  the  request  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
Room  3716,  U.S.  Department  of 


Commerce.  14th  &  Pennsylvania 
Avenue,  NW,  Washington.  DC  20230. 

Dated:  August  9. 1995. 
lohB  J.  Da  Poote,  Jr., 
Executive  Secretary. 

IFR  Doc.  95-20301  Filed  8-15-95;  8:45  am] 
MJJNO  COOl  3610-OS-P 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Aihninistrative 
Reviews  and  Requests  for  Revocation 
In  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  July 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  an  antidumping  duty  order  in 
part.  - 

EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  July 
anniversary  dates.  The  Department  also 
received  a  timely  request  to  revoke  in 
part  the  antidumping  duty  orders  on 
silicon  metal  from  Brazil. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
andJoT  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
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specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)).  We  intend 


to  issue  the  final  results  of  these  reviews 
not  later  than  July  31, 1996. 


Period  to  be  reviewed 


AnticAanping  duty  proceedings: 
Brazil:  Silicon  Metal,  A-351-806 

Companhia  Brasileira  Cartxjreto  de  Calcio 

Camargo  Correa  Metais  S.A. 

Eletrosilex  Belo  Horizonte 

Companhia  Ferroligas  Minas  Gerais-Minasligas 

RIMA  Eletrometalurgica  S.A. 
Italy:  Large  Power  Transformers\  A-475-031 

Tamini  Costruzioni 

Japan:  Certain  Forklift  Trucks  ^ ,  A-588-703 

Nissan  Motor  Company 

Toyota  Motor  Corporation 

Toyo  Umpanki  Company,  Ltd 
Higti  Power  Microwave  Amplifiers  and  Components  Thereof,  A-588-005 

NEC  Corporation  

Professional  Electric  Cutting  Tools.  A-688-823 

Makita  Corporation 

The  People's  RepuWk;  of  China:  Sparklers^,  A-570-804 

Guar)gxi  Native  Produce  l/E  Corporation 

Behai  Fireworks  &  Firecrackers  Branch 
All  other  exporters  of  sparklers  from  the  PRC  are  conditk>nally  covered  by  this  review. 
Setec/c  Acid,  A-670-825 

Sinochem  Jiangsu  l/E  Corp  

Tianjin  Chemicals  l/E  Corp. 

Guangdong  Chemicals  l/E  Corp. 

Sinochem  Infl  Chemicals  Co. 
All  other  exporters  of  sebacic  ackj  from  the  PRC  are  conditionally  covered  by  this  review. 
Tapered  roller  txarings  and  parts  ttiereof ,  A-570-601 

Hart)in  Bearing  Factory  ; 

Luoyang  Bearing  Factory 

Wafangdian  Bearing  Factory 

Shanghai  General  Bearing  Co.,  Ltd 

Shanghai  Rolling  Bearing  Factory. 

Xiangyang  Bearing  Factory 

Chengdu  General  Bearing  Factory 

Hailln  Bearing  Factory 

Guiyang  Bearing  Factory 

Haihong  Bearing  Factory 

Lanzhou  Bearing  Factory 

Xibei  Bearing  Factory 

Changzhi  Bearing  Factory 

Jining  Bearing  Factory 

Shenyang  Bearing  Factory 

Gongzhuling  Bearing  Factory 

Jiamusi  Bearing  Factory 

Hangzhou  Bearing  Factory 

Jiangxi  Bearing  Factory 

Liangshan  Bearing  Factory „ 


07/01/94-06/30/95 


06/01/94-05/31/95 
06/01/94-05/31/95 

07/01/94-06/30/95 
07/01/94-06/30/95 
06/01/94-05/31/95 

01/05/94-06/30/95 


06^)1/94-05/31/95 


06/01/94-05/31/95 
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Period  to  be  reviewed 

Yantaj  Bearing  Factory 

Northwest  Bearing  Plant 

Huangshi  Bearing  Factory 

Quangxi  Bearing  Factory 

Chongqing  Bearing  Factory 

Ywman  Bearing  Factory 

Baoji  Bearing  Factory 

Xiangtan  Bearing  Factory 

Shaoguan  Bearing  Factory 

Xinjiang  Bearing  Factory 

The  Second  Bearing  Factory  of  Xuzhou 

Yuxi  Bearing  Factory 

Changde  Beanng  Factory 

Chengdu  Bearing  Company 

Handan  Bearing  Factory 

Xingcheng  Bearing  Factory 

Premier  Bearing  &  Equip.,  Ltd. 

Chin  Jun  Industrial  Ltd. 

China  National  Machinery  &  Equipment  Import  &  Export  Corporation  (CMEC) 

Henan  Machinery  &  Equipment  Import  &  Export  Corporation 

Lianoning  Machinery  &  Equipment  Import  and  Export  Corporation 

JiKn  Machinery  Import  &  Export  Corporation                                                            , 

V 

Guizhou  Machinery  Import  &  Export  Corporation 

Kenwa  Shipping  Co.,  Ltd. 

Far  East  Enterprising  Co.  (H.K.)  Ltd. 

Far  East  Enterprising  (H.K.)  Co. 

Pantainer  Express  Line  Co. 

Intermodal  Systems  Ltd. 

China  Ningbo  Int'l  Economic  &  Technical  Cooperation  Corp.                                                   ^ 

China  Ningbo  Oxi  Import/Export  Corp. 

Ningbo  Xing  Li  Bearing  Co.,  Ltd. 

Ningbo  Yinxian  Import/Export  Corp.  China                                                    - 

Ningbo  Yinxian  Import/Export  Corp.  Hong  Kong 

China  National  Machinery/Equipment  Corp 

06/01/94-05/31/95 

China  National  Machinery  Import/Export  Corporation 

^^^mW  ^r     ■  *  *^  ^          *#^*¥  **    ■  *  *^^^ 

China  National  Machinery  and  Equipment  CorpTHunan  Co.,  Ltd. 

Santoh  HK  Ltd. 

Huuzhou  Import  and  Export  Corp. 

Ideal  Consolidators  Ltd. 

Cargo  Services  Far  East  Ltd. 

China  Resources  Transportation  &  Godown  Co.,  Ltd. 

China  Travel  Sennce  (HK)  Ltd. 

Fortune  Networi<  Ltd. 

China  Jiangsu  Technical  Import/Export  Corp. 

China  Jiangsu  Machinery  Import  and  Export  (Group)  Corp. 

Shanghai  Machinery  &  Equipment  Import  &  Export  Corp. 

Shanghai  Machinery  Import/Export  Corp. 

Hubei  Provincial  Machinery  Import  &  Export  Corporation 

Kaitone  Shipping  Co.,  Ltd. 

Pro«  Cargo  Sennce  Co..  Ltd. 

United  Cargo  Management  Inc. 

Zhejang  Expanded  Bearing  Co.  (China) 

Zhejang  Expanded  Bearing  Co.  (HK) 

Zhejang  Yongtong  Company  (China) 

Zhejang  Yongtong  Company  (HK) 

Zhejang  Machinery  Import/Export  Corp. 

Wafangdian  Bearing  Industry  Co. 

Heilongjang  Machinery  Import/Export  Corp. 

Shandong  Machinery  Import/Export  Corp. 

Wafangdian  Hyatt  Bearing  Manufacturing  Co..  Ltd. 

China  National  Bearing  Joint  Export  Corp. 

PFL  Pacific  Fonwarding  Ltd. 

Sui  Jun  International  Ltd. 

Wah  Shun  Shipping  Co..  Ltd. 

Aempac-System.  Inc. 

Xinguang  Ind.  Prod.  Import/Export  Corp.  of  Sichuan  Province 

Sunway  Line.  Inc. 

Trans-Ocean  Bridge  Sewiees.  Ltd 

06A)1/94-O5«1/95 

Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Notices 


42503 


Period  to  be  reviewed 


Scanwell  Container  Line  Ltd. 

Scanwell  Consolidators  &  Forwarders  Ltd.  ' 

China  Machine-Building  Int'l  Corp. 

Hyaline  Shipping  (HK)  Co.,  Ltd. 

Long  Trend  Ltd. 

China  National  Automotive  Industry  Guizhou  Import/Export  Corp. 

Waiwell  Shipping  Ltd. 

Special  Line  Ltd. 

YK  Shipping  International,  Inc. 

Blue  Anchor  Line  Co. 

Onan  Shipping  Ltd. 

Shanghai  Bearing' Corporation 

Wing  Tung  Wei  (China)  Ltd. 

China  Merchants  S  &  E  Co..  Ltd. 

Zhejiang  Huangli  Bearing  Co.,  Ltd. 

China  Ningbo  International  Economic  &  Technical  Cooperation  Corp. 

Ningtx)  Free  Trade  Zone 

China  Nationan  Machinery  l/E  Corp. 

China-East  Resources  Infl 

Distribution  Services  Ltd. 

Inteks  Inc.  N.V.O.C.C. 

Shaanxi  Machinery  &  Equipment  l/E  Corp. 

United  Cargo  Management  Inc.,  Dalian  Office 

Xiang  Fan  Int'l  Trade  Corp. 

China  Tiancheng  Jiangsu  Corp.  Nanjing,  China 

China  Tiancheng  Jiangsu  Corp.  Shanghai,  China 

Zhejiang  East  Sea  Bearing  Co. 

Shanghai  Pacific  Machinery  l/E  Corp. 

Mayer  Shipping  Ltd. 

Wholelucks  Indusbial  LIm. 

Peko  Incorporation 

0/B  Manfred  Development  Co.,  (HK) 

Asia  Stone  Company  Limited 

Asia  (USA)  Inc. 

Xiamen  Special  Economic  Zone  Trade  Co.  Ltd. 

China  Machinery  Equipment  l/E  Wuxi  Co.  Ltd. 

Xiang  Fan  Int'l  Trade  Corp. 

SEC  Line  Ltd. 

Jet)sin  Shipping  Ltd. 

Heika  Express  Infl  Ltd. 

J.P.  Freight,  Inc. 

Brilliant  Ocean  Ltd.  Corp.  (USA) 

Shaanxi  Machinery  &  Equipment  l/E  Corp. 

Transunion  Infl  Company 

Rosen  Express  Int'l  Co..  Ltd. 

Sti^eamline  Shippers  Association 

Wholelucks  Industoial  Lim.  ^ 

Laconk:  Freight  Forwarding  Co.,  Ltd. 

Mif  ans  Shipping  Co.,  Ltd. 

Distiibution  Services  Ltd. 

The  Ultimate  Freight  Management  (H.K.)  Ltd. 

Indeal  Consolidators  Ltd. 

All  exporters  of  TRBs  from  the  People's  Republic  of  China  are  conditioneUly  covered  by  this  review. 
Romania:  Tapered  roller  bearings  and  parts  thereof.  A-485-602 

S.C.  RulmentuI  S.A.  Brasov^ „ 

S.C.  Rulmenti  Alexandria  S-A.^ 

S.C.  Rulmenti  S.A.  Slatina  ^ 

S.C.  Rulmenti-Suceava  S.A.  Suceava ' 

S.C.  Rulmenti  S.A.  Biriad  ^ 

S.C.  Rulmenti  Grei  S.A.  Ploiesti  ^ 

Tehno  Forest  Import  Export ' 
All  other  exporters  of  TRBs  from  Romania  are  conditionally  covered  by  this  review. 


06/01/94-05/31/95 


^  Inadvertently  omitted  from  previous  initiation  notice. 

^The  July  14,  1995  (60  FR  36260)  Initiation  notice  covering  spariders  from  ttie  PRC  shoukJ  have  read  as  stated  above. 


Countervailing  Duty  Proceedings 

None. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 


accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 


U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 
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Dated:  August  10, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  95-20220  Filed  S-15-95:  8:45  am] 

BM.UM  COOE  3S10-OS-M 


[A-570-808] 

Chrome-Plated  Lug  Nuts  From  The 
People's  Reput)lic  of  China; 
Rteliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
the  Antidimiping  Duty  Administrative 
Review  of  Chroiw-Plated  Lug  Nuts  firom 
the  People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidvimping  duty  order  on  chrome- 
plated  lug  nuts  (lug  nuts)  from  the 
People's  Republic  of  China  (PRC)  in 
response  to  a  request  by  petitioner, 
ConsoUdated  International  Automotive, 
Inc.  (Consolidated).  This  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period 
September  1, 1993,  through  August  31, 
1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  difference  between 
United  States  price  (USP)  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16.  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donald  Little,  Elisabeth  Urfer,  or 
Maureen  Flannery,  Office  of 
Antidimiping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4733. 

Background 

The  Department  published  in  the 
Federal  Register  an  antidimiping  duty 
order  on  lug  nuts  from  the  PRC  on  April 
24, 1992  (57  FR  15052).  Chi  September 
2, 1994,  the  Department  published  in 
the  Federal  Register  (59  FR  45664)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  lug  nuts 
from  the  PRC  covering  the  period 
September  1, 1993,  through  August  31, 
1994. 


On  September  21, 1994,  in  accordance 
with  19  CFR  353.22(a),  Consolidated 
requested  that  we  conduct  an 
administrative  review  of  China  National 
Automotive  Industry  I/E  Corp.,  Nantong 
Branch  (Nantong);  China  National 
Automobile  Import  and  Export  Corp., 
Yangzhou  Branch  (Yangzhou);  Jiangsu 
Rudong  Grease-Gun  Factory  (Rudong); 
Ningbo  Knives  &  Scissors  Factory 
(Ningbo);  Shanghai  Automobile  Import 
k  Export  Corp.  (Shanghai  Automobile); 
Tianjin  Automotive  Import  and  Export 
Co.  (Tianjin);  China  National  Machinery 
&  Equipment  Import  &  Export  Corp., 
Jiangsu  Branch  (Jiangsu);  and  China 
National  Automotive  Industry  I/E  Corp. 
(China  National).  We  published  a  notice 
of  initiation  of  this  antidumping  duty 
administrative  review  on  Octotier  13, 
1994  (59  FR  51939).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Review 

On  April  19, 1994,  the  Department 
issued  its  "Final  Scope  Clarifications  on 
Chrome-Plated  Lug  Nuts  from  Taiwan 
and  the  PRC."  The  scope,  as  clarified,  is 
described  in  the  subsequent  paragraph. 
All  lug  nuts  covered  by  this  review 
conform  to  the  April  19, 1994,  scope 
clarification. 

Imports  covered  by  this  review  are 
one-piece  and  two-piece  chrome-plated 
lug  nuts,  finished  or  unfinished.  The 
subject  merchandise  includes  chrome- 
plated  lug  nuts,  finished  or  unfinished, 
which  are  more  than  *Vie  inches  (17.45 
millimeters)  in  height  and  which  have 
a  hexagonal  (hx)  size  of  at  least  V* 
inches  (19.05  millimeters)  but  not  over 
one  inch  (25.4  millimeters),  plus  or 
minus  Vis  of  an  inch  (1.59  millimeters). 
The  term  "unfinished"  refers  to 
unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  included 
in  the  scope  of  this  review.  Chrome- 
plated  lock  nuts  are  also  not  subject  to 
this  review. 

Chrome-plated  lug  nuts  are  currently 
classified  under  subheading 
7318.16.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 


description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  the  period 
September  1, 1993,  through  August  31, 
1994,  and  eight  producer/exporters  of 
Chinese  lug  nuts. 

Market-Oriented  Industry 

Rudong  submitted,  with  its  March  30, 
1995  questionnaire  response,  a  request 
that  we  treat  the  lug  nuts  industry  as  a 
market-oriented  industry  (MOI).  Rudong 
claims  that  its  material  inputs  are 
acquired  at  market  prices  and  that, 
accordingly,  we  should  find  that  the 
Chinese  lug  nuts  industry  is  an  MOI, 
and  use  Rudong's  home  market  sales 
and/or  costs  as  the  basis  of  FMV. 

The  criteria  for  determining  whether 
an  MOI  exists  are:  (1)  For  the 
merchandise  under  review,  there  must 
be  virtually  no  government  involvement 
in  setting  prices  or  amounts  to  be 
produced;  (2)  the  industry  producing 
the  merchandise  ujider  review  should 
be  characterized  by  private  or  collective 
ownership;  and  (3)  market-determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non- 
material  (e.g.,  labor  and  overhead),  and 
for  all  but  an  insignificant  portion  of  all 
the  inputs  accounting  for  the  total  value 
of  the  merchandise  under  review.  (See 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China  (57  FR 
15054,  April  24, 1992)  {Lug  Nuts 
Redetermination) . ) 

As  we  found  in  the  Lug  Nuts 
Redetermination,  in  the  original 
investigation  of  this  case,  the  third 
criterion  of  the  test,  noted  above,  has 
not  been  met  in  this  review.  Rudong  has 
not  submitted  any  factual  evidence  that 
demonstrates  that  it  pays  market- 
determined  prices  for  steel,  a  major 
input  in  lug  nut  production,  or  that  the 
steel  industry  is  not  subject  to 
significant  state  control  and  state- 
required  production.  Further,  Rudong 
has  not  placed  on  the  record  any  factual 
evidence  that  it  pays  market-determined 
prices  for  chemical  inputs,  or  that  the 
chemicals  industry  is  not  subject  to 
significant  state  control.  Rudong  has  not 
supphed  any  description  of  the  supply 
and  demand  factors  supporting  a  claim 
that  the  steel  and  chemicals  industries 
in  the  PRC  are  market-driven.  Based  on 
the  foregoing,  we  preliminarily 
determine  that  Rudong  has  not 
demonstrated  the  lug  nut  industry  is  an 
MOI  and  accordingly  have  calculated 
foreign  market  value  in  accordance  with 
section  773(c)  of  the  Act.  For  a  further 
discussion  of  the  Department's 
preliminary  determination  that  the  lug 
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nuts  industry  does  not  constitute  an 
MOI,  see  Decision  Memorandum  to 
Holly  A.  Kuga,  Director  of  Antidumping 
Compliance,  dated  July  31, 1995, 
"Market  Oriented  Industry  Request  in 
the  Third  Administrative  Review  of 
Chrome-Plated  Lug  Nuts  &t>m  the 
People's  Republic  of  China,"  which  is 
on  file  in  the  Central  Record  Unit  (room 
B099  of  the  Main  Commerce  Building). 

Separate  Rates 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  imder  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  (Sparklers),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585,  May  2,  1994) 
(Silicon  Carbide).  Under  this  policy, 
exporters  in  non-market  economies 
(NMEs)  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  fitjm  the 
government  regarding  the  selection  of 
management. 

Rudong  and  Nantong  responded  to 
the  Department's  request  for 
information  regarding  separate  rates; 
therefore,  Rudong  and  Nantong  were  the 
only  firms  on  which  we  made  a 
determination  of  whether  they  should 
receive  a  separate  rate.  In  the  previous 
administrative  review  covering  the 
period  from  September  1, 1992  through 


August  31, 1993  (1992-93  review),  we 
preliminarily  determined  that  Nantong 
merited  a  separate  rate.  Because  the 
results  from  the  1992-93  review  are  not 
final,  we  analyzed  Nantong's 
submission  in  this  review  to  determine 
whether  Nantong  merits  a  separate  rate. 
We  have  made  the  determination  of 
whether  Rudong  and  Nantong  should 
receive  separate  rates  under  the  policy 
set  forth  in  Silicon  Carbide  and 
Sparklers.  In  Silicon  Carbide,  we 
concluded  that  ownership  by  the  people 
does  not  require  the  application  of  a 
single  rate,  and  amplified  the  test  set  out 
in  Sparklers  by  examining  the 
management  of  an  enterprise.  With 
respect  to  the  absence  of  de  jure 
government  control,  evidence  on  the 
record  indicates  that  Nantong  is  a  local 
government-owned  company,  an 
independent  entity.  Further,  several 
PRC  laws  establish  that  the 
responsibility  for  managing  entities  has 
been  transferred  from  the  central 
government  to  the  enterprise.  (See  July 
18, 1995  memorandum  to  the  file,  with 
attachments,  "Chrome-Plated  Lug  Nuts 
from  the  People's  Republic  of  China: 
laws  and  regulations  governing  various 
categories  of  companies  in  the  PRC")  In 
particular,  "The  People's  Republic  of 
China  All  People's  Ownership  Business 
Law,"  enacted  on  April  13, 1988, 
indicates  that  branch  companies  have 
become  legally  and  financially 
independent  of  centrally-controlled 
foreign  trade  companies.  Additionally, 
lug  nuts  do  not  appear  on  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992,  and  are  not,  therefore,  subject 
to  the  constraints  of  this  provision. 

With  respect  to  the  absence  of  de 
facto  control,  although  Nantong  is  a 
local  government-owned  company,  such 
ownership  does  not  preclude  a 
determination  that  a  separate  rate  is 
appropriate.  Nantong's  management  is 
elected  by  company  staff,  and  is 
responsible  for  all  decisions  such  as 
determining  export  prices,  allocation 
and  retention  of  profit  on  export  sales, 
and  negotiating  export  sales  contracts. 
Nantong  stated  that  the  PRC  government 
does  not  become  involved  with  its 
business  activities. 

With  respect  to  the  absence  of  de  jure 
government  control,  evidence  on  the 
record  indicates  that  Rudong  is  a 
collectively-owned  enterprise.  Rudong 
stated  that  it  has  always  operated  as  a 
decentralized  company.  The 
"Regulations  on  Rural  Collective 
Enterprises"  identify  rules  and 
regulations  pertaining  to  collectively- 
owned  enterprises  which  give  rural 
collective  enterprises  such  rights  as  the 


right  to  act  on  their  own,  adopt 
independent  accounting,  and  assume 
the  sole  responsibihty  for  their  profits 
and  losses.  (See  July  20, 1995 
memorandum  to  the  file,  with 
attachments,  "Chrome-Plated  Lug  Nuts 
frt)m  the  People's  Republic  of  China: 
laws  and  regulations  governing  various 
categories  of  companies  in  the  PRC") 

With.respect  to  the  absence  of  de 
facto  control,  Rudong  is  a  collectively- 
owned  enterprise.  Rudong's 
management  is  elected  by  Rudong's 
staff,  and  is  responsible  for  all  decisions 
such  as  determining  its  export  prices, 
profit  distribution,  employment  policy, 
marketing  strategy,  and  negotiating 
contracts.  During  verification,  we  saw 
no  evidence  of  government  involvement 
in  these  decisions. 

We  have  found  that  the  evidence  on 
the  record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  Rudong  and 
Nantong  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  For  further  discussion  of  the 
Department's  preliminary  determination 
that  Rudong  and  Nantong  are  each 
entitled  to  a  separate  rate,  see  Decision 
Memorandum  to  Holly  A.  Kuga.  Director 
of  Antidumping  Compliance,  dated  July 
31, 1995,  "Separate  Rate  for  Jiangsu 
Rudong  Grease-Gun  Factory  in  the 
Third  Administrative  Review  of 
Chrome-Plated  Lug  Nuts  from  the 
People's  RepubUc  of  China,"  and 
Decision  Memorandum  to  Holly  A. 
Kuga,  Director  of  Antidumping 
Compliance,  dated  July  31. 1995, 
"Separate  Rate  for  China  National 
Machinery  &  Equipment  Import  & 
Export  Corp.,  Nantong  Company,  in  the 
Third  Administrative  Review  of 
Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China,"  which  are 
on  file  in  the  Central  Record  Unit  (room 
B099  of  the  Main  Commerce  Building). 

Verification 

We  verified  the  information  submitted 
by  Rudong  in  the  PRC  from  May  4 
through  May  6, 1995,  and  May  8  and 
May  9, 1995.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  Rudong. 

United  States  Price 

For  sales  made  by  Rudong  we  based 
USP  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act,  because 
the  subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States. 

We  calculated  purchase  price  based 
on  the  price  to  unrelated  purchasers.  We 
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made  deductions,  where  appropriate, 
for  brokerage  and  handling,  foreign 
inland  freight,  marine  insurance,  and 
ocean  freight.  We  valued  brokerage  and 
handling,  foreign  inland  freight,  marine 
insurance,  and  ocean  freight  deductions 
using  surrogate  data  based  on  Indian 
frei^t  costs.  We  selected  India  as  the 
surrogate  country  for  the  reasons 
explained  in  the  "Foreign  Market 
Value"  section  of  this  notic». 

Foreign  Market  Value 

For  all  companies  located  in  NME 
coimtries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  FMV  using  a  factors-of- 
production  methodology  if  (1)  The 
merchandise  is  exported  from  an  NME 
coimtry,  and  (2)  the  information  does 
not  permit  the  calculation  of  FMV  under 
section  773(a)  of  the  Act. 

In  the  amendment  to  the  final 
determination  of  sales  at  less  than  fair 
value  (LTFV),  the  Department  treated 
the  PRC  as  an  NME  country,  and 
determined  that  the  lug  nuts  industry  is 
not  a  MOI  [see  Lug  Nuts 
Redetermination).  Rudong  has  argued 
that  the  lug  nut  industry  is  a  MOI; 
however,  as  discussed  above,  we  have 
preliminarily  determined  the  lug  nut 
industry  not  to  be  market-oriented. 
Accordingly,  we  are  not  able  to 
determine  FMV  on  the  basis  of  Rudong's 
costs  and  prices,  and  have  applied 
surrogate  values  to  the  factors  of 
production  to  determine  FMV. 

We  calculated  FMV  based  on  factors 
of  production  in  accordance  with 
section  773(c)  of  the  Act  and  section 
353.52  of  our  regulations.  We 
det  rmined  that  India  is  comparable  to 
the  ^RC  in  terms  of:  (1)  Per  capita  gross 
national  product  (GNP),  (2)  the  growth 
rate  in  per  capita  GNP,  and  (3)  the 
national  distribution  of  labor.  In 
addition,  India  is  a  significant  producer 
of  comparable  merchandise.  Therefore, 
for  this  review,  we  chose  India  as  the 
most  comparable  surrogate  on  the  basis 
of  the  above  criteria,  and  have  used 
publicly  available  information  relating 
to  India  to  value  the  various  factors  of 
production.  [See  MemoTondum  to 
Laurie  ParkhiU  from  David  Mueller, 
dated  June  9, 1995,  "Chrome-Plated  Lug 
Nuts  from  the  People's  Republic  of 
China:  Non-market  Economy  Status  and 
Surrogate  Country  Selection,"  and 
Memorandum  to  the  File  from  Donald 
Little,  dated  July  20. 1995.  "India: 
Significant  Production  of  Comparable 
Merchandise."  which  are  on  file  in  the 
Central  Record  Unit  (room  B099  of  the 
Main  Commerce  Building).) 

We  valued  the  factors  of  production 
as  follows: 


•  For  steel  wire  rods,  we  used  a  per 
kilogram  value  obtained  from  the  March 
1994  Monthly  Statistics  of  Foreign 
Trade  of  India  (Indian  Import  Statistics) 
for  the  period  April  1993  through  March 
1994.  Using  wholesale  price  indices 
(WPI)  obtained  from  the  International 
Financial  Statistics,  published  by  the 
International  Monetary  Fimd  (IMF),  we 
adjusted  these  values  to  reflect  inflation 
through  the  period  of  review  (POR).  We 
made  further  adjustments  to  include 
freight  costs  incxirred  between  the 
supplier  and  Rudong. 

•  For  chemicals  used  in  the 
production  and  plating  of  lug  nuts,  we 
used  per  kilogram  values  obtained  from 
the  Indian  Import  Statistics.  We 
adjusted  these  rates  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF.  We  made  further 
adjustments  to  include  freight  costs 
incurred  between  the  supplier  and 
Rudong. 

•  For  hydrochloric  acid,  we  based  the 
value  on  an  Indian  price  quote  used  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  from  the 
People's  Republic  of  China  (59  FR 
66895,  December  28, 1994)  [Coumarin). 
because  the  Indian  Import  Statistics  for 
hydrochloric  add  were  found  to  be 
aberrational.  We  adjusted  the  value  used 
in  Coumarin  to  reflect  inflation  through 
the  POR  using  WPI  published  by  the 
IMF. 

•  For  direct  labor,  we  used  the  labor 
rates  reported  in  the  Business 
International  Corporation  report  IL&T 
India,  released  November  1993.  This 
source  breaks  out  labor  rates  between 
skilled  and  unskilled  labor  for  1993  and 
provides  information  on  the  number  of 
labor  hours  worked  per  week.  We 
adjusted  these  rates  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

•  For  factory  overhead,  we  used 
information  reported  in  the  September 
1994  Reserve  Bank  of  India  Bulletin  for 
the  Indian  metals  and  chemicals 
industries.  From  this  information,  we 
were  able  to  determine  factory  overhead  ^ 
as  a  percentage  of  the  total  cost  of 
manufacture. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  from  the 
September  1994  Reserve  Bank  of  India 
Bulletin  for  the  Indian  metals  and 
chemicals  industries.  We  calculated  an 
SG&A  rate  by  dividing  SG&A  expenses 
by  the  cost  of  manufacture.  Since  the 
calculated  SG&A  exp>ense  rate  is  less 
than  10  percent  of  the  cost  of 
manufactiwe.  we  used  the  statutory 
minimum  of  10  percent. 

•  To  calculate  a  profit  rate,  we  used 
information  obtained  frtim  the 


September  1994  Reserve  Bank  of  India 
Bulletin  for  the  Indian  metals  and 
chemicals  industries.  We  calculated  a 
profit  rate  by  dividing  the  before-tax 
profit  by  the  cost  of  manufacturing  plus 
SG&A.  Since  the  calculated  profit  rate  is 
less  than  eight  percent,  we  used  the 
statutory  minimum  of  eight  percent  to 
calculate  profit. 

•  For  packing  materials,  we  used  per 
kilogram  values  obtained  from  the 
Indian  Import  Statistics.  We  adjusted 
these  values  to  reflect  inflation  through 
the  POR  using  WPI  published  by  the 
IMF. 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1993  reported  in 
the  Confederation  of  Indian  Industries 
Handbook  of  Statistics.  We  adjusted  the 
value  of  electricity  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  an  August  1993  cable 
from  the  U.S.  Consulate  in  India 
submitted  for  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Helical  Spring  Lock  Washers  From  the 
People's  Republic  of  China  (58  FR 
48833.  September  20,  1993).  We 
adjusted  the  rates  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Best  Information  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Act,  that  the  use  of  best  information 
available  (BIA)  is  appropriate  for 
Yangzhou.  Ningbo.  Jiangsu,  China 
National,  Tianjin,  and  Shanghai 
Automobile  because  these  firms  did  not 
respond  to  the  Department's 
antidumping  questionnaire. 

In  deciding  what  to  use  as  BLA.  19 
CFR  353.37(b)  provides  that  the 
Department  may  take  into  account 
whether  a  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BLA.  When  a 
company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  will  normally  assign  to  that 
company  the  higher  of  (1)  The  highest 
rate  for  any  firm  in  the  investigation  or 
prior  administrative  reviews  of  sales  of 
subject  merchandise  from  that  same 
country;  or  (2)  the  highest  rate  found  in 
the  current  review  for  any  firm.  When 
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a  company  has  cooperated  with  the 
Deptirtment's  request  for  information 
but  fails  to  provide  the  information 
requested  in  a  timely  manner  or  in  the 
form  required,  the  Department  will 
normally  assign  to  that  company  the 
higher  of  (1)  the  highest  margin 
calculated  for  that  company  in  any 
previous  review  or  the  original 
investigation;  or  (2)  the  highest 
calculated  margin  for  any  respondent 
that  supplied  an  adequate  response  for 
the  current  review.  [See  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany,  et  al.; 
Final  Results  of  Administrative  Review 
(56  FR  31705,  July  11, 1991).) 

We  have  applied  BIA  to  sales  made  by 
China  National,  Jiangsu,  Yangzhou, 
Ningbo,  Shanghai  Automobile,  and 
Tianjin.  Because  these  firms  did  not 
respond  to  our  questionnaire,  as  BLA.  we 
have  applied  the  highest  margin  ever  in 
the  LTFV  investigation  or  in  this  or 

Erior  administrative  reviews.  The 
ighest  rate  in  this  proceeding  is  42.42 
percent,  which  the  Department 
determined  in  the  LTFV  investigation.  If 
the  publication  of  the  final  results  of  the 
1992-93  review  occurs  prior  to  the  final 
tesults  for  this  review,  we  will  consider 
those  results  in  our  final  BLA 
determination.  These  firms  form  the 
basis  of  the  PRC  country-wide  rate, 
which  is  therefore  also  based  on  non- 
cooperative  BLA. 

Non-Shipper 

Nantong  submitted  a  questionnaire 
response  to  the  Department  stating  that 
it  did  not  ship  lug  nuts  to  the  United 
States  during  the  period  of  review. 
There  is  no  evidence  on  the  record  to 
demonstrate  that  Nantong  shipped 
subject  merchandise  to  the  United 
States  during  the  period  of  review.  We 
have  preliminarily  determined  that 
Nantong  merits  a  separate  rate  for  this 
review  period,  as  discussed  in  the 
separates  rates  section  above.  Assuming 
that  we  determine,  in  the  final  results  of 
review  for  the  1992-93  period,  that 
Nantong  merits  a  separate  rate  for  that 
period,  we  will  assign  to  Nantong  for 
this  period  its  own  rate  we  determine  in 
the  final  results  of  the  1992-93  period. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/Ex- 
porter 

Time  Pe- 
riod 

Margin 
(percent) 

Jiangsu  Rudong 
Grease-Gun  Fac- 
tofy. 

09/01/93- 
08/31/94 

20.59 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  vrill  be  efl^ective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  lug  nuts 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
For  Rudong,  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  Nantong,  which  had  no 
shipments  to  the  United  States  during 
this  »eview  period  and  which  has  a 
separate  rate,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  last  period  in  which  it  was 
reviewed,  i.e.,  the  1992-93  period;  (3) 
for  the  companies  named  above  which 
were  not  found  to  have  separate  rates. 
China  National.  Jiangsu,  Yangzhou, 
Ningbo,  Shanghai  Automobile,  and 
Tianjin,  as  well  as  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  highest  margin  ever  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews,  the  PRC  rate; 
and  (4)  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC.  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 


prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  8. 1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  95-20211  Filed  8-15-95;  8:45  am] 

BILUNQ  CODE  3$10-OS-P 


[A-602-803] 

Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products  from  Australia: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by 
one  respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Australia  (A-602-803). 
This  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
review  (POR)  February  4. 1993,  through 
July  31, 1994. 

We  have  preliminarily  determined 
that  sales  to  the  United  States  have  been 
made  below  the  foreign  market  value 
(FMV).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  difference  between 
the  United  States  Price  (USP)  and  the 
FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Boiling  or  Sally  Gannon,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3793. 
SUPPLEMIENTARY  INFORMATION: 
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Backgroand 

On  July  9, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37079)  the  final  affirmative 
antidimiping  duty  determination  on 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Australia,  and 
published  an  antidiunping  duty  order 
on  August  19. 1993  (58  FR  44161).  On 
August  3, 1994,  the  Department 
published  the  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  order  for  the  period  February  4, 
1993,  through  July  31. 1994  (59  FR 
39543).  The  Department  received 
requests  for  administrative  review  from 
the  Australian  National  Industries  Ltd. 
(ANI),  and  the  Broken  Hill  Proprietary 
Company  Ltd.  (BHP).  On  September  8, 
1994  (59  FR  46391),  we  initiated  the 
administrative  review  of  ANI,  and  on 
September  19. 1994  (59  FR  47842)  we 
amended  that  initiation  notice  to 
include  BHP.  Subsequently,  on 
November  3, 1994,  ANI  timely 
withdrew  its  request  for  an 
administrative  review  pursuant  to 
section  353.22(a)(5)  and  on  April  12, 
1995,  the  Department  published  a 
"Partial  Termination  of  Antidumping 
Administrative  Review"  (60  FR  18581). 

The  Department  is  now  conducting 
this  review  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act).  This  review 
covers  sales  of  certain  corrosion- 
resistant  carbon  steel  flat  products  by 
BHP  and  its  subsidiaries,  BHP  Trading, 
Inc.  ("Trading"),  BHP  Coated 
Corporation  ("Coated"),  and  BHP  Steel 
Products  USA  Inc.  ("Building").  The 
POR  is  February  4. 1993  throu^  July 
31, 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  of  kind"  of  merchandise:  certain 
corrosion-resistant  carbon  steel  flat 
products.  These  products  include  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aliuninum,  or  zinc-, 
aliuninum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 


0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  oirrently  classifiable  in 
the  HTS  imder  item  numbers 
7210.31.0000,  7210.39.0000, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000, 
7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000, 
7212.30.1030,  7212.30.1090. 
7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 
7215.90.1000,  7215.90.5000. 
7217.12.1000,  7217.13.1000, 
7217.19.1000,  7217.19.5000, 
7217.22.5000,  7217.23.5000, 
7217.29.1000,  7217.29.5000, 
7217.32.5000,  7217.33.5000, 
7217.39.1000,  and  7217.39.5000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
bevelled  or  rounded  at  the  edges. 
Excluded  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromiimi  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  oi^ 
other  nonmetalhc  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
These  HTS  item  niunbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

United  States  Price 

The  Department  used- purchase  price 
and  exporter's  sales  price  (ESP)  for 
Trading,  ESP  for  Coated,  and  ESP  for 
Building,  as  defined  in  section  772  of 
the  Tariff  Act. 


A.  Trading 

Purchase  price  was  based  on  the 
packed  price,  with  sales  terms  ex  dock 
paid  F.O.B.,  to  unrelated  purchasers  in 
the  United  States.  We  made  deductions 
bom  purchase  price,  where  appropriate, 
for  foreign  inland  freight,  foreign  inland 
insiuance,  ocean  freight,  marine 
insurance,  brokerage  and  handling,  port 
charges.  U.S.  duty,  wharfage,  and  U.S. 
inland  freight.  ESP  was  based  on  the 
packed,  F.O.B.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
applicable,  for  foreign  inland  freight, 
foreign  inland  insurance,  ocean  freight, 
marine  insurance,  brokerage  emd 
handling,  p>ort  charges,  U.S.  duty,  U.S. 
inland  freight,  wharfage,  credit 
expenses,  warranty  expenses, 
warehousing  expenses,  third-party 
commissions  and  indirect  selling 
expenses  (which  include  inventory 
carrying  costs,  selling  expenses, 
unrelated  processing  expenses,  and 
other  U.S.  inciured  selling  expenses). 

B.  Coated 

ESP  was  based  on  the  packed  price, 
with  various  sales  terms,  to  imrelated 
piut±aser$  in  the  United  States.  We    - 
made  deductions  from  ESP,  where 
appUcable,  for  foreign  inland  freight, 
foreign  inland  insiu^nce,  ocean  freight, 
brokerage  and  handling.  U.S.  duty.  U.S. 
inland  freight,  credit  expenses,  and 
indirect  selling  expenses  (which  include 
inventory  carrying  costs  and  selling 
expenses). 

In  addition,  where  appropriate,  we 
made  further  deductions  from  ESP  for 
all  value-added  to  corrosion-resistant 
steel  in  the  United  States,  pursuant  to 
section  772(e)(3)  of  the  Tariff  Act.  The 
value-added  consists  of  the  costs 
associated  with  the  production  of  the 
further-raanufiactiued  products,  other 
than  the  costs  associated  with  the 
imported  corrosion-resistant  steel,  and  a 
proportional  amoimt  of  any  profit 
related  to  the  further-manufacture. 
Profit  was  calculated  by  deducting  all 
applicable  expenses  from  the  sales  of 
the  corrosion-resistant  steel.  The  total 
profit  was  then  allocated  proportionally 
to  all  components  of  cost.  Only  the 
profit  attributable  to  the  value  added 
was  deducted  from  ESP.  See  Color 
Televisions  From  Korea,  55  FR  26225  (6/ 
27/90). 

In  determining  the  costs  incurred  to 
produce  the  further-manufactured 
corrosion-resistant  steel  the  Department 
included  the  appropriate  (1)  cost  of 
manufacture.  (2)  movement  and  packing 
expenses,  (3)  selling,  general  and 
administrative  expenses  (SG&A),  and  (4) 
interest  expenses. 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Notices 


42509 


For  any  further-manufactured  sales 
where  we  found  that  the  model-specific 
home  market  cost  information  necessary 
to  build  the  total  further-manufacturing 
cost  was  not  provided,  we  used  the 
costs  (total  cost  of  manufactiuing, 
general  and  administrative  expenses, 
and  interest  expenses)  which 
corresponded  to  the  lowest  total  cost  of 
production  identified  in  the  home 
market  cost  database.    - 

C.  Building 

ESP  was  based  on  the  packed  price, 
with  various  sales  terms,  to  imrelated 
purchasers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
applicable,  for  foreign  inland  freight, 
foreign  island  insurance,  ocean  freight, 
brokerage  and  handling,  U.S.  duty,  U.S. 
inland  freight,  freight  to  customer, 
credit  expenses,  third-party 
commissions,  warranty  expenses,  credit 
notes,  discoimts  and  rebates,  and 
indirect  selling  expenses  (which  include 
inventory  carrying  costs,  selling 
expenses,  and  pre-sale  freight).  In 
addition,  we  made  further  deductions 
from  ESP  for  all  value-added  to 
corrosion-resistant  steel  in  the  United 
States,  as  described  above. 

Where  the  customer  level  of  trade  was 
missing  for  certain  sales  and  we  were 
unable  to  perform  the  matching  of  these 
sales  with  the  home  market  database, 
we  applied  to  these  sales  the  final 
weighted-average  margin  determined  in 
the  less  than  fair  value  (LTFV) 
investigation  as  the  best  information 
available  (BIA)  in  accordance  with  our 
practice  regarding  partial  BIA  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  60  FR  10900, 
10907,  February  28, 1995).  For  any 
further-manufactured  sales  where  we 
found  that  the  model-specific  home 
market  cost  information  necessary  to 
build  the  total  further  manufacturing 
cost  was  not  provided,  we  used  costs  as 
described  above. 

It  is  the  Department's  standard 
practice  in  ESP  cases  to  conduct  the 
review  on  the  basis  of  sales  made  during 
the  POR.  Respondent  claimed  that 
oertain  merchandise  was  not  subject  to 
review  because  the  merchandise  entered 
prior  to  the  suspension  of  liquidation 
(February  4, 1993).  We  have  included 
all  sales  during  the  POR  because  there 
is  not  sufficient  data  to  link  sales  during 
the  POR  to  entries  of  subject 
merchandise  prior  to  suspension  of 
liquidation.  See  Industrial  Belts  From 
Italy,  57  FR  8295,  96  March  9, 1992. 

Foreign  Market  Value 

Based  on  &  comparison  of  the  volume 
of  home  market  and  third  country  sales. 


we  determined  that  the  home  market 
was  viable.  Further,  BHP  had  sales  both 
to  related  and  unrelated  parties  in  the 
home  market  during  the  POR.  After 
reviewing  and  verifying  BHP's  U.S.  and 
home  market  sales  to  both  unrelated  and 
related  purchasers  and  their  ability  to 
obtain  downstream  sales  information, 
the  Department  determined  that  BHP 
need  not  report  its  home  market  sales 
made  by  its  related  distributors  to  the 
first  unrelated  party  (dowTistream  sales) 
because  BHP's  home  market  sales  to  the 
related  distributors  were  made  on  an 
arm's  length  basis  (see  the  Department's 
June  9,  1995,  letter  to  BHP  available  in 
the  public  file).  In  addition,  for  sales  to 
certain  related  parties  that  failed  the 
arm's-length  test,  the  Department  did 
not  require  BHP  to  report  the 
downstream  sales  made  by  these  related 
parties  because  the  related  parties 
further-manufactiued  the  products  into 
merchandise  outside  the  scope  of  this 
review.  For  a  full  discussion  of  how  we 
treated  BHP's  sales  to  related  parties  in 
this  review,  see  the  Analysis 
Memorandiun  for  this  review,  which  is 
on  file  in  room  B-099  of  the  main 
building  of  the  commerce  Department. 

BHP  had  sales  of  secondary 
merchandise  (non-prime)  in  the  home 
market;  however,  there  were  no  sales  of 
secondary  merchandise  in  the  U.S. 
market  during  the  POR.  Therefore,  as 
per  our  established  model  match 
criteria,  the  Department  only  compared 
prime  merchandise  sold  in  the  United 
States  to  prime  merchandise  sold  in  the 
home  market. 

Petitioners  submitted  an  allegation  of 
sales-below-cost  on  January  20, 1995, 
and  supplemented  the  allegation  on 
January  30,  1995.  We  reviewed 
petitioners'  methodology  and  found  that 
petitioners  calculated  me  cost  of 
production  (COP)  in  accordance  with  19 
C.F.R.  353.51  and  based  their 
calculations  on  data  submitted  on  the 
record  by  the  respondents.  We 
determined  that  petitioner's  sales- 
below-cost  methodology  was 
reasonable,  indicating  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that,  during  this  POR,  BHP  made  sales 
of  subject  merchandise  in  the  home 
market  at  prices  less  than  the  COP. 
Thus,  in  accordance  with  section  773(b) 
of  the  Tariff  Act,  the  Department  . 
initiated  an  investigation  on  February  3, 
1995,  to  determine  whether  BHP  made 
home  market  sales  of  corrosion-resistant 
steel  at  prices  less  than  the  COP  during 
the  POR. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 


substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  We  calculated  COP  for  BHP  as  the 
sum  of  reported  materials,  labor,  factory 
overhead,  and  general  expenses,  and 
compared  the  COP  to  home  market 
prices,  net  price  adjustments,  discounts, 
rebates,  movement  expenses,  and  pre- 
packing  and  packing  expenses  in 
accordance  with  19  CFR  353.51(c). 

Pursuant  to  the  Department's  practice, 
for  each  model  for  which  less  than  10 
percent,  by  quantity,  of  the  home  market 
sales  during  the  POR  were  made  at 
prices  below  the  COP,  we  included  all 
sales  of  that  model  in  the  computation 
of  FMV.  For  each  model  for  which  10 
percent  or  more,  but  less  than  90 
percent,  of  the  home  market  sales 
during  the  POR  were  priced  below  the 
merchandise's  COP,  we  excluded  from 
the  calculation  of  FMV  those  home 
market  sales  which  were  priced  below 
the  merchandise's  COP,  provided  that 
they  were  made  over  an  extended 
period  of  time.  For  each  model  for 
which  90  percent  or  more  of  the  home 
market  sales  during  the  POR  were 
priced  below  the  COP  and  were  made 
over  an  extended  period  of  time,  we 
disregarded  all  sales  of  that  model  in 
our  calculation  and,  in  accordance  with 
section  773(b)  of  the  Tariff  Act,  we  used 
the  constructed  value  (CV)  of  those 
models,  as  described  below.  See  e.g., 
Mechanical  Transfer  Presses  from 
Japan,  Final  Results  of  Antidumping 
Duty  Administrative  Review.  59  FR  9958 
(March  2, 1994). 

In  accordance  with  section  773(b)(1) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  niunber  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  number  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  unless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  See  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  58  FR  64720, 
64729  (December  8,  1993). 

BHP  provided  insufficient  evidence 
that  its  below-cost  sales  of  models  were 
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at  prices  that  would  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  and  in  the  normal  course  of  trade. 
Thus,  we  disregarded  those  sales  which 
were  made  below  cost  over  an  extended 
period  of  time  pursuant  to  the 
methodology  described  above.  For  a  full 
discussion  of  how  we  treated  BHP's 
claim  of  cost  recovery  in  this  review,  see 
the  Analysis  Memorandum  for  this 
review,  which  is  on  file  in  room  B-099 
of  the  main  building  of  the  Commerce 
Department. 

We  used  CV  as  FMV  for  those  U.S. 
models  for  which  we  were  imable  to 
find  a  home  market  match  and 
calculated  CV  in  accordance  v^th 
section  773(e)  of  the  Tariff  Act.  In  our 
calculations,  we  included  the  cost  of 
materials,  labor,  and  factory  overhead. 
Where  the  general  expenses  were  less 
than  the  statutory  minimum  of  10 
percent  of  the  cost  of  manufactiue 
(COM),  we  calculated  general  expenses 
as  10  percent  of  COM.  Where  the  actual 
profits  were  less  than  the  statutory 
minimum  of  8  percent  of  the  COM  plus 
general  expenses,  we  calculated  profit 
as  8  {>ercent  of  the  svun  of  COM  plus 
general  expenses. 

In  accordance  with  section 
773(a)(lKA)  of  the  Tariff  Act,  for  those 
U.S.  models  for  which  we  were  able  to 
find  a  home  market  such  or  similar 
match,  we  calculated  FMV  based  on  the 
packed,  F.I.S.  {"bee  into  store")  home 
market  sales  price  to  unrelated 
purchasers  or  related  purchasers  which 
met  the  Department's  arms- length  test  as 
described  above.  We  made  deductions 
bom  FMV,  where  applicable,  for  inland 
freight,  inland  insurance,  credit 
expenses,  warranty  expenses, 
advertising  expenses,  discounts  and 
rebates. 

For  home  market  sales  with  missing 
payment  dates,  we  denied  BHP's  claim 
for  a  cash  (settlement)  discount.  For 
sales  with  missing  payment  and 
shipment  dates,  we  used  the  average 
inventory  and  credit  periods  of  the 
remaining  home  market  sales  in  order  to 
calculate  the  inventory  carrying  cost 
and  credit  expense,  respectively,  for 
these  sales.  We  will  request  the  updated 
information  fi-om  BHP  after  the 
preliminary  results  are  issued. 
Additionally,  we  denied  BHP's  claim 
imder  section  353.55  that  it  had 
provided  discounts  of  at  least  the  same 
magnitude  on  20  percent  or  toore  of  its 
sales,  and  that  it  was  therefore  entitled 
to  an  adjustment  for  discounts  on  sales 
that  had  not  actually  received  a 
discount.  Using  discounts  of  different 
magnitudes,  respondent  calculated 
average  discounts  for  painted  and 
updated  products.  Respondent  then 
applied  to  each  sale  that  received  less 


than  the  average  discount,  or  no 
discoimt,  the  amoimt  necessary  to  bring 
the  discount  up  to  the  full  amount  of  the 
appropriate  average  discount.  While 
BHP  supported  its  claim  that  discounts 
were  granted  on  more  than  20  percent 
of  sales,  we  denied  the  adjustment 
because  respondent  failed  to 
demonstrate  that  the  discounts  actually 
granted  were  of  at  least  the  same 
magnitude,  as  required  under 
353.55(b)(1).  For  a  full  discussion  of 
how  we  treated  these  claims  and  the 
missing  data,  see  the  Analysis 
Memorandum  for  this  review,  which  is 
on  file  in  room  B-099  of  the  main 
building  of  the  Commerce  E)epartment. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  of  the 
Tariff  Act  and  19  CFR  353.56(a)(2),  we 
made  circumstance  of  sale  adjustments 
to  FMV,  where  appropriate,  for 
differences  in  warranty,  credit,  and 
warehousing  expenses.  We  deducted 
fi-om  FMV  home  market  pre-packing 
and  packing  costs  and  added  to  FMV 
packing  expenses  inciured  in  Australia 
for  U.S.  sales.  Where  appropriate,  we 
added  U.S.  third-party  commissions  to 
FMV  and  deducted  from  FMV  the 
weighted-average  home  market  indirect 
selling  expenses  (which  included 
inventory  carrying  costs,  indirect  selling 
expenses,  technical  service  expenses, 
and  pre-sale  freight  expenses)  up  to  the 
amoimt  of  the  third-party  commissions 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(1).  We  also 
adjusted  FMV,  where  appropriate,  for 
physical  differences  in  the  merchandise, 
in  accordemce  with  19  CFR  353.57. 

For  ESP  comparisons,  we  deducted 
from  FMV  the  weighted-average  home 
market  indirect  selling  expenses  (which 
include  inventory  carrying  costs, 
indirect  selling  expenses,  technical 
service  expenses,  and  pre-sale  height 
expenses),  limiting  the  home  market 
indirect  selling  expense  deduction  by 
the  amount  of  indirect  selling  expenses 
incurred  in  the  United  States,  in 
accordance  with  section  353.56(b)(2)  of 
the  Department's  regulations.  In  cases 
where  a  third-party  commission  was 
granted  on  the  U.S.  sale  only,  we 
increased  the  amount  classified  as  U.S.    ' 
indirect  selling  expenses  by  the  amount 
of  the  U.S.  third-party  commission  for 
comparison  to  home  market  indirect 
■selling  expenses.  Also,  after  deducting 
bom  FMV  home  market  pre-packing 
and  packing  expenses,  we  added  to 
FMV  packing  expenses  incurred  in 
Australia  for  U.S.  sales.  We  also 
adjusted  FMV,  where  appropriate,  for 
physical  differences  in  the  merchandise, 
in  accordance  with  19  CFR  353.57. 


Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
that  the  following  margin  exists  for  the 
period  February  4, 1993,  through  July 
31, 1994; 


Manufacturer 

Margin 
(percent) 

BHP  

20  10 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  fi-om  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentages  stated  above. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act. 
A  cash  deposit  of  estimated 
antidumping  duties  shall  be  required  on 
shipments  of  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Australia  as  follows:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabhshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  case  deposit 
rate  will  be  24.96  percent.  T&is  is  the 
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V.all  others"  rate  from  the  LTFV 
investigation.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Australia.  (58 
FR  37079.  July  9. 1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presiunption  that  reimbursement  of 
jEuitidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
i751(a)(l)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  August  8,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

A  dministration . 

IFR  Doc.  95-20302  Filed  8-5-95;  8:45  am] 

BILUNG  CODE  3510-OS-M 


[A-1 22-820  (Lead  Case  Number)  A-1 22-822 
A-122-823] 

Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Cart>on  Steel  Plate  From 
Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by 
respondents,  Algoma  Steel  Inc. 
(Algoma),  Continuous  Colour  Coat 
(CCC),  Dofasco,  Inc.  (Dofasco),  Manitoba 
Rolling  Mills  (MRM),  Sorevco,  Inc. 
(Sorevco),  Stelco  Inc.  (Stelco),  the 
Department  of  Commerce  (the 
E)epartment)  is  conducting  the  first 
administrative  review  of  the 
antidumping  duty  orders  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  (corrosion-resistant  steel)  (A- 
122-822)  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  (A-122-823)  (cut-to- 
length  plate)  from  Canada.  These 
reviews  cover  five  manufacturers/ 
exporters,  Algoma,  CCC,  Dofasco,  MRM, 
Sorevco,  and  Stelco,  and  entries  of 
corrosion-resistant  steel  and  cut-to- 
length  plate  into  the  United  States 


during  the  period  of  review  (POR) 
February  4, 1993,  through  July  31, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  reviews, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  (CCC),  Eric  Johnson  (Dofasco/ 
Sorevco),  Elizabeth  Patience  (Algoma), 
Gerry  Zapiain  (Stelco),  Steven  Presing 
or  Stephen  Jacques,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  July  9, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37099)  the  final  affirmative 
antidumping  duty  determination  on 
corrosion-resistant  steel  and  cut-to- 
length  plate  from  Canada,  for  which  we 
published  antidumping  duty  orders  on 
August  19, 1993  (58  FR  44162).  On 
August  3, 1994,  the  Department 
published  the  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
these  orders  for  the  period  February  4, 
1993,  through  July  31. 1994  (59  FR 
39543).  The  respondents,  Algoma,  CCC, 
Dofasco,  MRM,  Sorevco,  and  Stelco, 
requested  administrative  reviews.  We 
initiated  the  reviews  on  September  8, 
1994  (59  FR  46391).  The  Department  is 
conducting  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

In  the  underlying  investigations  of 
less-than-fair-value  (LTFV)  sales,  the 
Department  conducted  an  analysis  of 
Sorevco's  relationship  with  Dofasco  to 
determine  whether  the  relationship 
between  the  related  parties  is  such  that 
one  company  is  in  a  position  to 
manipulate  the  other  company's  prices 
and/or  production  decisions  [See  Brass 
Sheet  and  Strip  from  France,  52  Fed. 
Reg.  812,  814  (January  9,  1987);  Certain 
Iron  Construction  Castings  from 


Canada,  55  Fed.  Reg.  460  (January  5, 
1990)).  The  Department's  investigation 
revealed  that,  for  the  period  of 
investigation,  Sorevco  should  be 
"collapsed"  with  Dofasco.  On  October 
31, 1994,  the  U.S.-Canada  Binational 
Panel  upheld  the  Department's  decision 
to  collapse  Sorevco  with  Dofasco  for  the 
investigation.  In  the  matter  of:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products.  US A-93-1 904-03. 

The  Department  considered  whether 
Sorevco  should  remain  collapsed  with 
Dofasco  for  the  purposes  of  this 
administrative  review. 

It  is  the  Department's  practice  to 
collapse  related  parties  when  the  facts 
demonstrate  that  the  relationship  is 
such  that  there  is  a  strong  possibility  of 
manipulation  of  prices  and  production 
decisions  that  would  result  in 
circumvention  of  the  antidumping  law. 
See  Nihon  Cement  Co.,  Ltd.  v.  United 
States.  Slip  Op.  93-80  (OT  May  25, 
1993);  Certain  Iron  Construction 
Castings  from  Canada,  55  Fed.  Reg.  460 
(1990);  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany.  54  Fed.  Reg.  18992,  19089 
{1989).  In  determining  whether  to 
collapse  related  parties,  the  Department 
considered  the  level  of  common 
ownership;  whether  managerial 
employees  or  board  members  of  one 
company  sit  on  the  board(s)  of  directors 
of  the  other  related  partyCies);  the 
existence  of  production  facilities  for 
similar  or  identical  products  that  would 
not  require  retooling  either  plant's 
facilities  to  implement  a  decision  to 
restructure  either  company's 
manufacturing  priorities;  and  whether 
the  operations  of  the  companies  are 
intertwined  (e.g.,  sharing  of  sales 
information;  involvement  in  production 
and  pricing  decisions,  sharing  of 
facilities  or  employees;  transactions 
between  the  companies). 

Although  the  Eiepartment  considers 
all  four  factors,  no  one  factor  is 
determinative.  Rather  the  determination 
whether  to  collapse  is  based  on  the 
totality  of  circiunstances.  See  Nihon 
Cement  Co..  Ltd.  v.  United  States,  Slip 
Op.  93-80  at  51. 

An  analysis  of  the  above-mentioned 
criteria  as  they  relate  to  Dofasco  and 
Sorevco  for  the  current  period  of  review 
revealed  that  collapsing  of  Dofasco  and 
Sorevco  is  warranted.  The  two 
companies'  close  business  relationship, 
Dofasco 's  50  percent  ownership  of 
Sorevco  and  continuing  presence  on 
Sorevco's  board,  and  the  existence  of 
similar  production  facilities 
demonstrates  a  strong  possibility  of 
future  manipulation  of  production  and 
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pricing  decisions  (See  Memorandum  to 
the  File  dated  May  30. 1995). 

During  the  Department's  investigation 
of  sales  at  less  than  fair  value  of  steel 
from  Canada,  the  Department  also 
collapsed  CCC  and  Stelco.  However,  the 
U.S.-Canada  Binational  Panel  concluded 
that  there  was  not  substantial  evidence 
on  the  record  supporting  the 
Department's  decision  to  collapse  the 
two  companies,  and  directed  the 
Department  to  "imcollapse"  CCC  and 
Stelco  in  preparing  the  Department's 
redetermination.  See  USA-93-1904-03, 
supra. 

In  a  submission  dated  January  19, 
1995,  in  conjunction  with  the  first 
administrative  review,  petitioners  again 
raised  the  issue  of  collapsing  Stelco  and 
CCC.  Specifically,  petitioners  outlined 
available  evidence  in  support  of 
collapsing  and  requested  that  the 
Department  collect  more  data  and 
examine  the  issue  in  greater  detail.  As 
a  result,  the  Department  has  undertaken 
a  detailed  analysis  of  the  relationship 
between  CCC  and  Stelco.  Based  on  our 
analysis,  we  determined  that  CCC  and 
Stelco  are  "related  parties",  but  that 
CCC  and  Stelco  should  not  be  collapsed 
because  the  two  companies  do  not  make 
comparable  products  such  that  a  shift  in 
production  could  be  accomplished 
without  fundamental  and  expensive 
retooling.  (See  Memorandum  to  the  File 
dated  May  22, 1995). 

Scope  of  the  Review 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  (1)  Certain  corrosion- 
resistant  steel  and  (2)  certain  cut-to- 
length  plate. 

'The  nrst  class  or  kind  includes  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
milhmeters.  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7210.31.0000, 
7210.39.0000.  7210.41.0000, 
7210.49.0030,  7210.49.0090, 


7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000.  7212.30.1030, 
7212.30.1090,  7212.30.3000. 
7212.30.5000,  7212.40.1000, 
7212.40.5000,  7212.50.0000. 
7212.60.0000,  7215.90.1000. 
7215.90.5000.  7217.12.1000, 
7217.13.1000,  7217.19.1000, 
7217.19.5000,  7217.22.5000, 
7217.23.5000,  7217.29.1000, 
7217.29.5000,  7217.32.5000, 
7217.33.5000.  7217.39.1000.  and 
7217.39.5000.  Included  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  worked  after 
rolling) — for  example,  products  which 
have  been  bevelled  or  rounded  at  the 
edges.  Excluded  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measiu^s  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  second  class  or  kind,  certain  cut- 
to-length  plate,  includes  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
reliefl,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
normietallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances. 


4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measiu^s  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000. 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.11.0000,  7211.12.0000. 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  {i.e., 
products  which  have  been  worked  after 
rolling) — for  example,  products  which 
have  been  bevelled  or -rounded  at  the 
edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  FOR  is  February  4, 1993,  through 
July  31, 1994. 

United  States  Price 

The  Department  used  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States.  For  Stelco,  where  certain 
corrosion-resistant  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  based  USP  on  exporters  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

We  adjusted  USP  for  value-added 
taxes  (VAT)  in  accordance  with  our 
practice  as  outlined  in  various 
determinations,  including 
Silicomanganese  from  Venezuela,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  55435,  55439 
(November  7, 1994). 

Algoma 

The  Department  used  purchase  price, 
as  defined  in  section  772(b)  of  the  Tariff 
Act,  in  calculating  USP  for  Algoma.  USP 
was  based  on  packed  prices  to 
customers  in  the  United  States.  For 
terms  of  sale,  please  see  Analysis 
Memorandum  to  the  File,  June  16, 1995. 

We  made  deductions  Irom  purchase 
price  for  movement  expenses,  U.S. 
Customs  duties  and  fees.  U.S. 
brokerage/handling  fees.  U.S.  inland 
ft«ight  expense.  We  added  to  purchase 
price  amounts  for  height  revenue, 
brokerage  and  duty  revenue  and  billing 
adjustments. 

We  used  as  date  of  sale  the  date  of 
contract  (if  there  was  one  that  set 
quantity  and  value)  or,  if  there  was  no 
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such  contract,  the  order  date  on  which 
price  and  quantity  were  fixed. 

CCC 

The  Department  used  purchase  price 
as  defined  in  section  772(b)  of  the  Tariff 
Act.  in  calculating  USP  for  CCC.  USP 
was  based  on  packed,  FOB  or  delivered 
prices  to  customers  in  the  United  States. 

We  made  deductions  &t)m  piuxihase 
price  for  movement  expenses  (U.S.  and 
foreign  movement,  brokerage,  and 
handling),  and  discounts  and  rebates. 
We  used  the  date  of  invoice  as  the  date 
of  sale  for  both  U.S.  sales  and  home 
market  sales  because  that  is  the  date 
when  price  and  quantity  are  fixed. 

CCC  was  unable  to  report  duty  and 
l)rokerage  paid  for  certain  U.S.  sales.  As 
partial  best  information  available  (BIA) 
we  used  the  highest  duty  rate 
calculation  submitted  by  CCC  to 
calculate  duty  and  brokerage  rates  for 
the  missing  values.  See,  e.g..  Certain 
Steel  Products  from  France,  58  FR 
37125,  37129  (July  9, 1993). 

Dofasco/Sorevco 

The  Department  used  purchase  price, 
as  defined  in  section  772(b)  of  the  Tariff 
Act,  in  calculating  USP  for  Dofasco. 
USP  was  based  on  packed  prices  to 
customers  in  the  United  States.  As  in 
the  LTFV  investigation,  the  Department 
used  Dofasco's  five  reported  levels  of 
trade  in  which,  according  to  Dofasco, 
pricing  structiu«  differs  according  to. 
customer  type:  automotive, 
construction,  service  center, 
manufactiuing,  and  converter. 

We  made  deductions  fit>m  purchase 
price  for  two  types  of  discounts,  one 
type  of  rebate  and  total  freight  (for  one 
term  of  sale).  U.S.  further  processing 
expenses  for  certain  sales  are  not  treated 
as  part  of  the  purchase  price  for  the 
reasons  set  forth  in  the  memorandum 
from  Edward  Yang  to  Roland 
MacDonald. 

For  Dofasco's  sales  of  secondary 
merchandise,  the  E)epartment 
determined  at  verification  that  only  six 
of  the  eleven  product  characteristics 
were  reported  accurately:  type,  process, 
coating  metal,  thickness,  width,  and 
form.  Thus,  the  Department  performed 
its  model  match  for  these  sales  based 
only  on  these  six  characteristics.  For  a 
general  discussion  of  the  Department's 
treatment  of  secondary  merchandise  in 
this  review,  see  the  Department's  April 
19. 1995  decision  memorandum. 

For  Dofasco,  we  used  the  date  of  order 
acknowledgement  as  date  of  sale  for  all 
sates  made  after  July  4, 1993  (except 
sales  made  pursuant  to  long-term 
contracts)  because  this  was  the  time  at 
which  price  and  quantity  were  fixed. 
Prior  to  July  4, 1993,  we  used  date  of 


shipment  as  date  of  sale  because:  (1) 
Order  acknowledgements  did  not  set 
price;  and  (2)  Dofasco  informed  its 
customers  that  "invoices  will  reflect 
prices  at  time  of  shipment."  For 
Dofasco's  sales  made  pursuant  to  long- 
term  contracts,  we  used  date  of  the 
contract  as  date  of  sale  because  the 
contract  terms  fixed  price  and  quantity. 
For  Sorevco,  we  used  the  date  of  order 
confirmation  as  the  date  of  sale  because 
Sorevco  acknowledges  both  price  and 
quantity  on  its  order  acknowledgement. 
When  Sorevco  shipped  more 
merchandise  than  the  customer  ordered, 
and  such  shipments  were  in  excess  of 
accepted  industry  tolerances,  we  used 
date  of  shipment  as  date  of  sale  for  the 
excess  merchandise. 

MRM 

The  Department  used  purchase  price, 
as  defined  in  section  772(b)  of  the  Tariff 
Act,  in  calodating  USP  for  MRM.  USP 
was  based  on  packed,  delivered  prices 
to  customers  in  the  United  States. 

We  made  deductions  from  purchase 
price  for  brokerage  and  handling, 
movement  expenses,  U.S.  duties  and 
discounts. 

We  used  the  date  of  shipment  as  the 
date  of  sale  for  both  U.S.  sales  and  home 
market  sales  because  that  is  the  date 
when  price  and  quantity  were  fixed. 

Stelco 

The  Department  used  purchase  price, 
as  defined  in  section  772(b)  of  the  Tariff 
Act,  in  calculating  USP  for  Stelco  for 
cut-to-length  plate.  USP  was  based  on 
packed,  delivered  prices  to  customers  in 
the  United  States. 

We  made  deductions  bora  purchase 
price  for  movement  expenses,  brokerage 
and  U.S.  duties. 

In  calculating  USP  for  sales  of 
corrosion-resistant  steel,  the  Department 
used  purchase  price,  as  defined  in 
section  772(b)  of  the  Act.  USP  was 
based  on  packed,  delivered  prices  to 
customers  in  the  United  States. 

We  made  deductions  from  purchase 
price  for  movement  expenses, 
brokerage,  U.S.  duties  and  discoimts 
and  rebates. 

The  Department  also  used  ESP,  as 
defined  in  section  772(c)  of  the  Act,  in 
calculating  USP  for  Stelco  for  corrosion- 
resistant  steel.  USP  was  based  on 
packed,  delivered  prices  to  customers  in 
the  United  States. 

We  made  deductions  from  ESP  for 
movement  expenses  (U.S.  and  foreign 
movement  expenses,  brokerage  and 
handling);  discounts  and  rebates;  U.S. 
direct  selling  expenses  such  as 
warranties  and  service,  billing 
corrections,  other  ex{)enses  (slitting  and 
sheeting);  credit  expenses;  U.S.  indirect 


selling  expenses  such  as  technical 
services,  inventory  carrying  costs, 
warehousing  expenses,  and  bad  debt; 
and  commissions  incurred  in  the  U.S. 
market 

In  addition,  we  made  further 
deductions  from  ESP,  where 
appropriate,  for  all  value  added  to  the 
''corrosion-resistant"  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  associated  with  the  production  of 
the  further  manufactured  products, 
other  than  the  costs  associated  with  the 
imported  "corrosion-resistant"  steel, 
and  a  proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  from  the  sales 
price.  The  total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  Only  the  profit  attributable  to  the 
value  added  was  deducted  fitim  ESP. 
Because  Stelco  USA  contracts  the 
further  manufactiuing,  and  its  function 
is  primarily  that  of  a  sales  ofiice,  the 
company  does  not  provide  selling, 
general  and  administrative  (SG&A) 
expenses  directly  attributed  to  further 
manufacturing.  In  place  of  allocating 
certain  SG&A  expenses  to  further 
manufacturing  calculation,  we  have 
made  an  adjustment  to  the  ESP  sales 
listing  to  account  for  SG&A  expenses. 

Foreign  Market  Value 

In  calculating  FMV,  the  Department 
used  home  market  sales  or  constructed 
value  (CV),  as  defined  in  section  773  of 
the  Act. 

To  determine  whether  there  was 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  the  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  to  the 
volume  of  third  country  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Tariff  Act.  We  found  that  sales  in  the 
home  market  constituted  a  sufficient 
basis  for  FMV,  in  accordance  with  19 
CFR  353.48(a). 

Algoma,  Dofasco.  MRM  and  Stelco 
made  home  market  sales  to  related 
customera.  Ih  order  to  determine 
whether  sales  to  related  parties  might  be 
appropriate  to  use  as  the  basis  of  FMV, 
the  Department  compared  prices  of 
those  sales  to  prices  to  unrelated  parties, 
on  a  model-by-model  basis.  When 
possible,  the  Department  used  uruelated 
party  sales  at  the  same  level  of  trade  as 
the  related  party  sales  for  this 
comparison. 

In  accordance  with  19  CFR  353.58 
and  353.55.  we  compared  U.S.  sales  to 
home  market  sales  made  at  the  same 
level  of  trade,  and  in  comparable 
commercial  quantities,  where  possible. 
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Based  on  a  review  of  the  respondents' 
submissions,  the  Department 
detennined  that  the  respondents  did  not 
have  to  report  any  downstream  sales 
through  related  parties  since  either  there 
were  no  sales  to  related  parties  that  are 
resold  to  unrelated  customers  as  subject 
merchandise  or  sales  to  related  parties 
that  are  resold  to  unrelated  parties  are 
a  small  percentage  of  home  market 
sales. 

The  Department  is  treating  certain 
product  groups,  which  included  certain 
grades  of  non-prime  material  or 
secondary  merchandise,  as  non-prime 
material  for  purposes  of  matching  U.S. 
and  home  market  sales. 

Based  on  the  Department's  previous 
determination  of  sales  made  at  below 
the  cost  of  production  (COP)  in  the 
original  LTTV  investigation  in 
accordance  with  section  773(b)  of  the 
Tariff  Act,  we  determined  that  there 
were  reasonable  grounds  to  believe  or 
suspect  that,  for  this  review  period, 
Steico  and  CCC  had  made  sales  of 
subject  merchandise  in  the  home  maricet 
at  prices  less  than  the  OOP.  As  a  result, 
we  investigated  whether  Steico  and  CCC 
sold  such  or  similar  merchandise  in  the 
home  market  at  prices  below  the  COP. 
In  accordance  with  19  CFR  353.51(c), 
we  calculated  COP  for  Steico  and  CCC 
as  the  siun  of  reported  materials,  labor, 
factory  overhead,  and  general  expenses. 
We  compared  COP  to  home  market 
prices,  net  of  price  adjustments, 
discounts,  and  movement  expenses. 

Based  on  jjetitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated  an 
investigation  to  determine  whether 
Dofasco  and  Sorevco  had  home  market 
sales  of  corrosion-resistant  steel  and 
whether  Algoma  and  MRM  had  home 
mariiLet  sales  of  cut-to-length  plate  that 
were  made  at  prices  less  than  the  COP. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  OOP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

In  accordance  with  our  normal 
practice,  for  each  model  for  which  less 
than  10  percent,  by  quantity,  of  the 
home  market  sales  during  the  POR  were 
made  at  prices  below  COP,  we  included 
all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 
for  which  10  percent  or  more,  but  less 
than  90  percent,  of  the  home  market 
sales  during  the  POR  were  priced  below 
OOP,  we  excluded  those  sales  priced 


below  COP,  provided  that  they  were 
made  over  an  extended  period  of  time. 
For  each  model  for  which  90  percent  or 
more  of  the  home  market  sales  during 
the  POR  were  priced  below  COP  and 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  of  that 
model  in  our  calculation  and,  in 
accordance  with  section  773(b)  of  the 
Tariff  Act,  we  used  the  CV  of  those 
models,  as  described  below.  See,  e.g.. 
Mechanical  Transfer  Presses  from 
Japan,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR  9958 
(March  2, 1994). 

In  accordance  with  section  773(b)(1) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  sales 
below  cost  had  occurred  for  a  particular 
model  to  the  number  of  months  in 
which  the  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  unless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  We  used  CV 
as  the  basis  for  FMV  when  an 
insufficient  number  of  home  market 
sales  were  made  at  prices  above  COP. 
See,  e.g..  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  Japan  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  64720,  64729  (Dec.  8, 
1993). 

We  also  used  CV  as  FMV  for  those 
U.S.  sales  for  which  there  were 
insufficient  sales  of  the  comparison 
home  market  model  at  or  above  COP 
and  for  those  U.S.  sales  for  which  there 
was  no  contemporaneous  sale  of  such  or 
similar  merchandise  in  the  home 
market.  We  calculated  CV  in  accordance 
with  section  773(e)  of  the  Tariff  Act.  We 
included  the  cost  of  materials,  labor, 
and  factory  overhead  in  our 
calculations.  Where  the  general 
expenses  were  less  than  the  statutory 
minimum  of  10  percent  of  the  cost  of 
manufacture  (COM),  we  calculated 
general  expenses  as  10  percent  of  the 
COM.  Where  the  actual  profits  were  less 
than  the  statutory  minimum  of  eight 
percent  of  the  COM  plus  general 
expenses,  we  calculated  profit  as  eight 
percent  of  the  sum  of  COM  plus  general 
expenses. 

We  adjusted  FMV  for  value-added 
taxes  (VAT)  in  accordance  with  our 
practice  as  outlined  in  various 


determinations,  including 
Silicomanganese  from  Venezuela,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  55435,  55439 
(November  7, 1994). 

Algoma 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home- 
market  such-or-similar  match,  we 
calculated  FMV  based  on  the  packed, 
FOB  or  delivered  prices  to  related  and 
unrelated  purchasers  in  the  home 
market.  We  used  prices  to  related 
purchasers  only  if  such  prices  were 
made  at  arm's  length.  We  made 
adjustments,  where  applicable,  for 
inland  fi'eight,  home  market  packing 
costs,  discounts  and  rebates,  home 
market  direct  selling  expenses  such  as 
credit  and  warranty  expenses.  We  made 
circumstances-of-sale  adjustments  for 
differences  in  physical  characteristics. 
For  comparison  to  purchase  price  sales, 
pursuant  to  section  773  of  the  Tariff  Act, 
we  made  circumstance-of-sale 
adjustments  to  FMV  for  commissions 
incurred  in  the  U.S.  market.  U.S.  credit, 
warranty.  We  also  adjusted  FMV  for 
packing  expenses. 

CCC 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match,  we 
calculated  FMV  based  on  the  packed, 
FOB  or  delivered  prices  to  related  and 
imrelated  purchasers  in  the  home 
market.  We  used  prices  to  related 
purchasers  only  if  such  prices  were 
made  at  arm's  length.  We  made 
adjustments,  where  applicable,  for 
inland  freight,  home  market  packing 
costs,  discounts  and  rebates,  direct 
selling  expenses  (warranties  and  credit), 
and  packing  expenses.  We  made 
circumstance-of-sale  adjustments  to 
FMV  for  differences  in  physical 
characteristics.  For  comparison  to 
purchase  price  sales,  pursuant  to  section 
773  of  the  Tariff  Act,  we  made 
circimistance-of-sale  adjustments  to 
FMV  for  U.S.  direct  selling  expenses 
such  as  warranties,  warehousing,  credit, 
and  commissions  which  were  paid  in 
the  U.S.  market.  We  also  adjusted  FMV 
for  U.S.  packing  expenses.  When 
comparisons  were  made  to  PP  sales  on 
which  commissions  were  paid,  we  made 
an  adjustment  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commissions.  U.S.  sales  of  merchandise 
that  was  further  processed  in  the  United 
States  were  matched  to  home  market 
sales  of  merchandise  identical  or  similar 
to  the  subject  merchandise  as  it  entered 
the  United  States.  In  such  cases,  we 
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adjusted  FMV  to  account  for  the  further 
processing  in  the  United  States. 

Dofasco/Sorevco 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match  and  for 
which  there  were  sufficient  above-cost 
sales,  we  calculated  FMV  based  on 
packed  prices  to  customers.  We  made 
adjustments,  where  applicable,  for 
Sorevco  rebates,  one  customer-specific 
Dofasco  rebate,  four  types  of  discounts, 
warranties,  royalty  payments  for  one 
product  type,  warehousing,  imputed 
home  market  credit  expenses,  home 
market  packing  expenses  and  certain 
rebates  which  we  reclassified  as  post 
sale  price  adjustments.  Additionally,  for 
one  term  of  sale  we  deducted  inland 
freight.  As  in  the  LTFV  investigation, 
the  Department  used  Dofasco's  five 
.reported  levels  of  trade  in  which, 
according  to  E)ofasco,  pricing  structure 
differs  according  to  customer  type: 
automotive,  construction,  service  center, 
manufactiuing,  and  converter. 

We  also  made  ciraunstance-of-sale 
adjustments,  where  appropriate,  for 
imputed  U.S.  credit  expenses,  U.S. 
warranty  expenses,  foreign  warehousing 
expenses  for  U.S.  sales  and  U.S.  royalty 
expenses  (for  one  product  type).  We  also 
adjusted  for  U.S.  duty  and  brokerage 
(where  applicable),  U.S.  packing 
expenses,  differences  in  merchandise 
(when  less  than  20%)  for  similar 
products,  and  U.S.  commissions.  When 
comparisons  were  made  to  purchase 
price  sales  on  which  conunissions  were 
paid,  we  made  an  adjustment  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions. 

For  Dofasco's  sales  of  secondary 
merchandise,  the  Department 
detennined  at  verification  that  only  six 
of  the  eleven  product  characteristics 
were  reported  accurately:  type,  process, 
coating  metal,  thickness,  width,  and 
form.  Thus,  the  Department  performed 
its  model  match  for  these  sales  based 
only  on  these  six  characteristics.  For  a 
general  discussion  of  the  Department's 
treatment  of  secondary  merchandise  in 
this  review,  see  the  Department's  April 
19, 1995  decision  memorandum. 

AfflM 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match  that  had 
sufficient  above-cost  sales,  we 
calculated  FMV  based  on  the  packed, 
FOB  or  delivered  prices  to  related  and 
unrelated  purchasers  in  the  home 
market.  We  used  prices  to  related 
purchasers  only  if  such  prices  were 


made  at  arm's  length.  We  made 
deductions,  where  applicable,  for  inland 
freight,  rebates,  home  market  direct 
selling  expenses  such  as  credit  expenses 
and  commissions  incurred  in  the  home 
market.  We  also  adjusted  FMV  for 
differences  in  physical  characteristics. 
For  comparison  to  purchase  price  sales, 
pursuant  to  section  773  of  the  Tariff  Act, 
we  made  drciunstance-of-sale 
adjustments  to  FMV  for  commissions 
incurred  in  the  U.S.  market,  and  U.S. 
credit  expenses. 

Steico 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match  that  had 
sufficient  above-cost  sales,  we 
calculated  FMV  based  on  packed, 
delivered  or  ex-factory  prices  to  related 
and  unrelated  purchasers  in  the  home 
market.  We  used  prices  to  related 
purchasers  only  if  such  prices  were 
made  at  arm's  length.  For  Stelco's  sales 
of  cut-to-length  plate,  we  made 
adjustments,  where  applicable,  for 
inland  freight,  discounts  and  rebates, 
packing  expenses,  home  market  direct 
selling  expenses  such  as  credit  expenses 
and  warranty  expenses.  We  also 
adjusted  FMV  for  differences  in 
physical  characteristics.  For  comparison 
to  purchase  price  sales,  pursuant  to 
section  773  of  the  Tariff  Act,  we  made 
ciraunstance-of-sale  adjustments  to 
FMV  for  U.S.  warranty  expenses  and 
U.S.  credit  expenses.  We  also  adjusted 
FMV  for  U.S.  packing  expenses. 

For  Stelco's  sales  of  corrosion- 
resistant  steel,  in  accordance  with 
section  773  of  the  Tariff  Act,  for  those 
U.S.  models  for  which  we  were  able  to 
find  a  home  market  such  or  similar 
match,  we  calculated  FMV  based  on  the 
packed,  delivered  or  ex-factory  prices  to 
related  and  imrelated  purchasers  in  the 
home  market.  We  used  prices  to  related 
purchasers  only  if  such  prices  were 
made  at  arm's  length.  We  made 
adjustments,  where  applicable,  for 
inland  freight,  discounts  and  rebates, 
packing  expenses,  home  market  direct 
selling  expenses  such  as  credit  expenses 
and  warranty  expenses,  home  market 
indirect  selling  expenses  such  as 
technical  services,  inventory  carrying 
costs,  warehousing  expenses  and 
commissions  incurred  in  the  home 
market.  We  also  adjusted  FMV  for 
differences  in  physical  characteristics. 
For  comparison  to  purchase  price  sales, 
pursuant  to  section  773  of  the  Tariff  Act, 
we  made  for  circumstance-of-sale 
adjustments  for  U.S.  warranty  expenses, 
U.S.  credit  expenses  and  U.S.  sales 
commissions.  We  also  adjusted  FMV  for 
U.S.  packing  expenses. 


For  Stelco's  ESP  sales  of  corrosion- 
resistant  steel,  pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2)  we  made  adjustments, 
where  applicable,  for  inland  freight, 
discounts  and  rebates,  packing 
expenses,  home  market  direct  selling 
expenses  such  as  credit  expenses  and 
warranty  expenses,  home  market 
indirect  selling  expenses  such  as 
technical  services,  inventory  carrying 
costs,  warehousing  expenses,  and 
commissions.  We  also  adjusted  FMV  for 
differences  in  physical  characteristics. 
For  comparison  to  ESP  sales,  we  made 
circumstancerof-sale  adjustments  for 
home  market  indirect  selling  expenses, 
including,  home  market  technical 
services,  inventory  carrying  costs  and 
presale  warehousing  expenses  up  to  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  on  U.S.  sales.  We 
also  adjusted  FMV  for  U.S.  packing 
expenses. 

In  addition,  we  made  further 
deductions  from  ESP,  where 
appropriate,  for  all  value  added  to  the 
corrosion-resistant  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparisons  of  USP 
and  FMV,  we  preliminarily  determine 
that  the  following  margins  exist  for  the 
period  February  4,  1993,  through  July 
31,  1994: 


Manufacturer/Exporter 

Margin 
(percent) 

Corrosion-Resistant  Steel: 

Dofasco,  Inc 

Continuous  Colour  Coat 

Steico,  Inc.  ..„ „ 

Cut-to-Length  Plate: 

Algoma  Steel  Inc 

3.87 

1.88 

13.95 

2.61 

Manitoba  Rolling  Mills  

Steico,  Inc 

2.44 
0.39 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication  date.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  these  administrative  reviews 
including  the  results  of  its  analysis  of 
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issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
the  USP  and  the  FMV  may  vary  firom  the 
percentages  stated  above. 

Furthermore,  the  following  deposit 
reqiiirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  A  cash  deposit  of  estimated 
antidumping  duties  shall  be  required  on 
shipments  of  corrosion-resistant  steel 
and  cut-to-length  plate  from  Canada  as 
follows:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  shall  be  those 
rates  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews  or  the  original  LTFV 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabUshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
from  the  LTFV  investigations  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Convsion-Resistant 
Carbon  Stee]  Flat  Products,  and  Certain 
Cut-to-Length  Cartion  Steel  Plate  from 
Canada.  58  FR  37099,  37121  (July  9, 
1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
%vill  resuh  in  the  Department's 
presimiption  that  reimbursement  of 
antidumping  duties  occiuredand  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  8. 1995. 
SnianG.  Easennan, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  95-20210  Filed  8-15-95;  8:45  am] 

■LUNO  OOOE  3610-OS-P 


[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handies, 
From  the  People's  Republic  of  China; 
Preliminary  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  In  response  to  requests  by  two 
resellers  of  the  subject  merchandise,  the 
Department  of  Commerce  (the 
Department)  is  conducting 
administrative  reviews  of  the 
antidumping  diity  orders  on  heavy 
forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles, 
(HFHTs)  from  the  People's  Republic  of 
China  (PRC).  The  reviews  cover  two 
exporters  of  subject  merchandise  to  the 
United  States  and  the  period  February  1, 
1993,  through  January  31. 1994.  The 
reviews  indicate  the  existence  of 
dumping  margins  during  the  period  of 
review. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  reviews, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(U.S.  price)  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19, 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  6622)  the  antidumping  duty  orders 
on  HFHTs  from  the  PRC.  On  February 
4, 1994,  the  Department  published  in 
the  Federal  Register  (59  FR  5390)  a 
notice  of  opportunity  to  request 
administrative  reviews  of  these 
antidumping  duty  orders.  On  February 
28, 1994,  in  accordance  with  19  CFR 
353.22(a),  two  resellers  of  the  subject 
merchandise  to  the  United  States, 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  (FMEC)  and 


Shandong  Machinery  Import  &  Export 
Corporation  (SMC),  requested  that  we 
conduct  administrative  reviews  of  their 
exports  of  subject  merchandise  to  the 
United  States.  We  published  the  notice 
of  initiation  of  these  antidumping  duty 
administrative  reviews  on  March  14, 
1994  (59  FR  11768).  The  notice  of 
initiation  was  amended  on  June  15, 
1994  (59  FR  30770)  and  July  15, 1994 
(59  FR  36160).  The  Department  is 
conducting  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Termination  of  Review  in  Part 

On  June  10, 1994,  FMEC  withdrew  its 
request  for  a  review  of  the  order  on 
picks  and  mattocks  (picks/mattocks), 
and  SMC  withdrew  its  request  for  a 
review  of  the  order  on  axes,  adzes  and 
other  similar  hewing  tools  (axes/adzes). 
Given  the  early  stage  of  review  at  the 
time  of  FMEC's  and  SMC's  withdrawal 
requests,  we  informed  FMEC  that  it  did 
not  need  to  respond  to  the  questionnaire 
with  respect  to  picks/mattocks,  and  we 
informed  SMC  that  it  did  not  need  to 
respond  to  the  questionnaire  with 
regard  to  axes/adzes.  See  File 
Memorandum  from  Karin  Price,  dated 
July  5, 1994,  '"Telephone  conversation 
regarding  the  withdrawal  requests  of 
respondents  in  the  third  administrative 
reviews  of  heavy  forged  hand  tools, 
finished  or  unfinished,  with  or  without 
handles,  from  the  People's  Republic  of 
China,"  which  is  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building).  We  hereby  are 
terminating  the  review  of  the  order  on 
picks/mattocks  with  respect  to  FMEC 
and  the  review  of  the  order  on  axes/ 
adzes  with  respect  to  SMC,  in 
accordance  with  19  CFR  353.22(a)(5). 

Scope  ofThese  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  hammers  and 
sledges  with  heads  over  1.5  kg.  (3.33 
poimds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars  and  wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  woodsplitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature  and 
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formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Dependhig  on  the  product,  finishing 
operations  may  include  shot  blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  bandied 
products.  HFHTs  are  currently  provided 
for  under  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
8205.20.60,  8205.59.30,  8201.30.00,  and 
8201.40.60.  Specifically  excluded  are 
hammers  and  sledges  with  heads  1.5  kg. 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  length 
and  imder. 

These  reviews  cover  two  exporters  of 
HFHTs  bom  the  PRC,  FMEC  and  SMC. 
The  review  period  is  February  1, 1993, 
through  January  31, 1994. 

Separate  Rates 

LThe  business  licenses  of  both  FMEC 
d  SMC  indicate  that  they  are  owned 
by  "all  the  people."  As  stated  in  the 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China  (59 
FR  22585,  May  2,  1994)  [Silicon 
Carbide),  "ownership  by  'all  of  the 
people'  does  not  require  the  application 
of  a  single  rate."  Accordingly,  FMEC 
and  SMC  are  eligible  for  consideration 
for  separate  rates. 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Departmgpt 
analyzes  each  exporting  entity  imder  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20588,  May  6, 
1991)  (Sparklers),  as  amplified  in 
Silicon  Carbide.  Under  this  poUcy, 
exporters  in  non-market-economy 
(NME)  countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  Evidence 
supporting,  though  not  requiring,  a 
fining  of  de  jure  absence  of 
govenunent  control  includes:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentraUzing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  and  financing  of  losses;  (3). 


whether  each  expyorter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts. 

We  have  found  that  the  evidence  on 
the  record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  FMEC's  and  SMC's 
exports  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide  for  this  period  of  review.  For 
further  discussion  of  the  Department's 
preliminary  determination  that  FMEC 
and  SMC  are  entitled  to  separate  rates, 
see  Decision  Memorandum  to  Holly  A. 
Kuga,  Director,  Office  of  Antidumping 
Compliance,  dated  July  21, 1995, 
"Separate  rates  for  Fujian  Machinery  & 
Equipment  Import  &  Export  Corporation 
and  Shandong  Machinery  Import  & 
Export  Corporation  in  the  third 
administrative  reviews  of  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles,  from  the  People's 
RepubUc  of  China,"  which  is  on  file  in 
the  Central  Records  Unit  (room  B-099  of 
the  Main  Commerce  Building). 

United  States  Price 

The  Department  used  purchase  price 
and  exporter's  sales  price  (ESP),  in 
accordance  with  sections  772  (b)  and  (c) 
of  the  Act,  in  calculating  U.S.  price.  We 
made  deductions  from  purchase  price 
and  ESP  sales,  where  appropriate,  for 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  Ocean  freight  services  were 
provided  by  both  PRC-owned  and  non- 
PRC-owned  companies.  Where  we  knew 
that  the  company  providing  the  ocean 
freight  services  was  not  a  PRC-owned 
company,  we  used  the  actual  rates 
charged;  for  ocean  freight  services 
provided  by  PRC-owned  companies,  we 
applied  a  weighted-average  ocean 
fireight  rate  derived  from  those  sales  for 
which  we  used  actual  oceaff  freight 
rates.  Since  marine  insurance  services 
were  provided  by  PRC-owned 
companies,  we  based  the  deduction  for 
marine  insurance  on  surrogate  values. 
We  also  used  surrogate  data  to  value 
foreign  inland  freight  and  brokerage  and 
handling.  We  selected  India  as  the 
surrogate  country  for  reasons  explained 
in  the  "Foreign  Market  Value"  section 
of  this  notice. 

Complete  sales  data  for  SMC's  ESP 
sales  have  not  been  provided  to  the 
Department,  despite  the  Department's 
requests  for  such  data.  In  its  original 
questionnaire  response,  SMC  did  not 
report  its  ESP  sales,  stating  that  SMC 
did  not  sell  the  subject  merchandise  to 
its  U.S.  subsidiary,  CMC  Pacific  Tools, 
Inc.  (Pacific  Tools)  during  the  period  of 
review,  despite  the  request  in  the 


questionnaire  that  ESP  sales,  i.e.,  sales 
made  to  unrelated  purchasers  in  the 
United  States  after  the  date  the 
merchandise  was  imported  into  the 
United  States  by  or  for  the  accoimt  of 
the  exporter,  be  reported.  In  our 
supplemental  questionnaire,  we  asked 
SMC  to  report  any  ESP  sales  of  subject 
merchandise  made  by  Pacific  Tools  to 
unrelated  customers  in  the  United 
States  during  the  period  of  review  and 
to  answer  all  questions  in  the  original 
questionnaire  regarding  these  sales. 
When  it  reported  these  ESP  sales  in  its 
supplemental  questionnaire  response, 
SMC  did  not  report  any  movement 
expenses  for  these  sales,  stating  that 
these  expenses  had  been  reported  in  a 
questionnaire  response  submitted  for 
the  previous  administrative  reviews  of 
this  case.  Since  movement  expenses 
were  not  reported  for  the  record  of  these 
reviews,  as  best  information  available 
(BIA),  we  applied  a  weighted-average 
ocean  freight  rate  derived  from  those  PP 
sales  for  which  vte  used  actual  ocean 
freight  rates  to  adjust  for  ocean  freight, 
and  we  used  surrogate  values  to  make 
deductions  for  all  other  applicable 
movement  expenses.  We  also  made  a 
deduction  for  U.S.  duties. 

Foreign  Market  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  FMV  using  a  factors  of 
production  methodology  if  (1)  the 
merchandise  is  exported  from  a  NME 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  FMV  using 
home  market  prices,  third  country 
prices,  or  constructed  value  (CV)  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
None  of  the  parties  to  these  proceedings 
has  contested  such  treatment  in  these 
reviews.  Accordingly,  we  calculated 
FMV  m  accordance  with  section  773(c) 
of  the  Act  and  section  353.52  of  the 
Department's  regulations.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product  (GNPJ,  the  growth  rate 
in  per  capita  GNP,  and  the  national 
distribution  of  labor,  and  is  a  significant 
producer  of  comparable  merchandise. 
For  further  discussion  of  the 
Department's  selection  of  India  as  the 
primary  surrogate  coimtry,  see  File 
Memorandum  from  Karin  Price,  dated 
Jtme  13, 1994,  "Telephone 
conversations  regarding  the  siurogate 
country  selection  in  the  third 
administrative  reviews  of  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles,  from  the  People's 
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Republic  of  China,"  which  is  on  file  in 
the  Central  Records  Unit  (room  B-099  of 
the  Main  Commerce  Building),  with 
attached  Memorandum  to  Laurie 
Lucksinger.  dated  March  18. 1993.  "AD 
Order  on  Heavy  Forged  Hand  Tools 
from  the  People's  Republic  of  China 
(case  #A-570-803):  Nonmarket- 
Economy  Status  and  Surrogate  Country 
Determinations." 

For  purposes  of  calculating  FMV,  we 
valued  PRC  factors  of  production  in  the 
year  in  which  production  occurred  as 
follows,  in  accordance  with  section 
773(c)(1)  of  the  Act: 

•  To  value  all  direct  materials  used  in 
the  production  of  HFHTs.  including 
steel,  resin  glue,  paint,  varnish,  wood 
for  handles,  iron  wedges,  anti-rust  oil, 
scrap  steel,  and  dilution,  we  used  the 
rupee  per  metric  ton,  per  kilogram,  or 
per  cubic  meter  value  of  imports  into 
India  during  April-December  1992,  for 
production  in  1992,  and  dining  April 
1993-January  1994,  for  production  in 
1993,  obtained  from  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Volume  n — Imports,  December  1992, 
and  the  Monthly  Statistics  of  the  Foreign 
Trade  of  India,  Volume  II — Imports, 
March  1994,  respectively  {Indian  Import 
Statistics).  Some  of  the  factories  in  the 
PRC  used  imported  steel  for  producing 
HFHTS,  and,  in  these  instances,  we 
used  the  import  price  of  the  steel  to 
value  the  relevant  portion  of  steel  which 
was  imported.  We  made  adjustments  to 
include  freight  costs  incurred  between 
the  suppliers  and  the  HFHT  factories. 
We  also  made  an  adjustment  to  the  steel 
input  factor  for  scrap  and  waste  steel 
which  was  sold. 

•  For  direct  labor,  we  used  the  labor 
rates  reported  in  the  Business 
International  Corporation  reports  IL&T 
India,  released  November  1992  and 
November  1993.  This  source  breaks  out 
labor  rates  between  skilled,  unskilled, 
semi-skilled,  and  foreman  labor  for  1993 
and  provides  information  on  the 
number  of  labor  hours  worked  per  week. 

•  For  factory  overhead,  we  used 
information  reported  in  the  December 
1992  and  September  1994  Reserve  Bank 
of  India  Bulletin.  From  this  information, 
we  were  able  to  determine  factory 
overhead  as  a  percentage  of  total  cost  of 
manufacture.  We  included  steel  pellets 


used  to  remove  oxidization  from  the 
tool  heads  and  detergent  used  to  clean 
the  tool  heads  in  factory  overhead  as 
these  materials  are  not  physically 
incorporated  into  the  subject 
merchandise. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  from  the 
December  1992  and  September  1994 
Reserve  Bank  of  India  Bulletin.  We 
calculated  an  SG&A  rate  by  dividing 
SG&A  expenses  by  the  cost  of 
manufacture.  Since  the  calculated  SG&A 
expense  rate  is  less  than  10  percent,  we 
used  the  statutory  minimum  of  10 
percent  to  calculate  SG&A  expenses. 

•  To  calculate  a  profit  rate,  we  used 
information  obtained  from  the 
December  1992  and  September  1994 
Reserve  Bank  of  India  Bulletin.  We 
calculated  a  profit  i-ate  by  dividing  the 
before-tax  profit  by  the  sum  of  those 
components  pertaining  to  the  cost  of 
manufacturing  plus  SG&A.  Since  the 
calculated  profit  rate  is  less  than  8 
percent,  we  used  the  statutory  minimum 
of  8  percent  to  calculate  profit. 

•  To  value  the  packing  materials, 
including  cartons  (except  for  imported 
cartons  used  at  some  of  the  factories), 
pallets,  anti-rust  paper,  anti-damp 
paper,  plastic  and  iron  straps,  plastic 
bags,  iron  buttons  and  knots,  synthetic 
fiber,  and  iron  wire,  we  used  import 
statistics  for  India  obtained  from  the 
Indian  Import  Statistics.  We  adjusted 
these  values  to  include  freight  costs 
incurred  between  the  suppliers  and  the 
HFHT  factories.  Some  of  the  factories 
used  imported  cartons  for  packing,  and, 
in  these  instances,  we  used  the  import 
price  of  the  cartons  to  value  the  relevant 
percentage  of  cartons  which  was 
imported. 

•  To  value  coal,  we  used  the  price  of 
steam  coal  reported  for  1990  in  the 
Intemational^nergy  Agency  publication 
Energy  Prices  and  Taxes,  2nd  Quarter 
1994.  We  adjusted  the  value  of  coal  to 
reflect  inflation  through  1992  and  1993 
using  wholesale  price  indices  of  India 
(WPI)  as  pubUshed  in  the  International 
Financial  Statistics  by  the  International 
Monetary  Fund  (IMF). 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1990  reported  in 
the  Asian  Development  Bank 


publication  Energy  Indicators  of 
Developing  Member  Countries  of  Asian 
Development  Bank.  July  1992.  We 
adjusted  the  value  of  electricity  to 
reflect  inflation  through  1992  and  1993 
using  WPI  published  by  the  IMF. 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  a  June  1992  cable  from 
the  U.S.  Embassy  in  India  submitted  for 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sulfanilic  Acid  from 
the  People's  Republic  of  China  (57  FR 
29705,  July  6, 1992)  and  an  August  1993 
cable  from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China  (58  FR 
48833,  September  20, 1993). 

•  To  value  rail  freight,  we  used  the 
price  reported  in  a  December  1989  cable 
from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China  (56  FR  4040, 
February  1, 1991).  We  adjusted  the  rail 
height  rates  to  reflect  inflation  through 
1992  and  1993  using  WPI  published  by 
the  IMF. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Best  Information  Available 

SMC  did  not  provide  factors-of- 
production  data  for  one  model,  sales  of 
which  were  first  reported  to  the 
Department  in  SMC's  supplemental 
questionnaire  response.  Since  U.S.  sales 
data  for  this  model  were  submitted 
without  the  data  necessary  for  the 
calculation  of  FMV,  we  must  rely  upon 
BIA,  in  accordance  with  section  776(1) 
of  the  Act,  for  these  sales.  As  BIA,  we 
are  assigning  a  rate  of  31.76  percent, 
which  is  the  rate  from  the  LTFV' 
investigation  for  this  class  or  kind  of 
merchandise. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/exporter 


Time  period 


Margin 
(peft^) 


Fujian  Machinery  &  Equipment  Import  &  Export  Corporation: 

Axes/Adzes „ 

Bars/Wedges  „ „ 

Hanrvners/Siedges  

Shandong  Machinery  Import  &  Export  Corporatiort 

Bars/Wedges  


2/1/93-1/31/94 
2/1/93-1/31/94 
2/1/93-1/31/94 

2/1/93-1/31/94 


11.72 
30.40 
12.17 

28.54 
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ManufactiM«r/exporter 


Time  period 


Margin 
(pertint) 


Hammers/Sledges 
Picks/Mattocks 


2/1/93-1/31/94 
2/1/93-1/31/94 


7.26 
36.92 


Parties  to  the  proceedings  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication.  See 
section  353.38(d)  of  the  Department's 
regulations.  The  Department  will 
publish  a  notice  of  final  results  of  these 
administrative  reviews,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differehces  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  named 
above  which  have  separate  rates  will  be 
the  rates  for  those  firms  established  in 
the  final  results  of  these  administrative 
reviews;  (2)  for  all  other  PRC  exporters, 
the  cash  deposit  rates  will  be  the  rates 
estabUshed  in  the  LTFV  investigations, 
the  all-China  rates;  and  (3)  the  cash 
deposit  rates  for  non-PRC  exporters  of 
subject  merchandise  &t>m  the  PRC  will 
be  the  rates  applicable  to  the  PRC 
supplier  of  that  exporter.  The  rates 
established  in  the  LTFV  investigations 
are  45.42  percent  for  hammers/sledges, 
31.76  percent  for  bars/wedges,  50.81 
percent  for  picks/mattocks,  and  15.02 
percent  for  axes/adzes.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 


Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  section  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
Uquidation  of  the  relevant  entries 
diuing  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  August  8, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  95-20207  Filed  ft-15-95;  8:45  am) 

BILUNQ  COOE  3S10-OS-P 

A-67&-822 

Certain  Helical  Spring  Lock  Washers 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

the  antidumping  duty  adnunistrative 

review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
heUcal  spring  lock  washers  (HSLWs) 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  a  request  by  the 
respondent,  Zhejiang  Wanxin  Group 
Co.,  Ltd,  (ZWG).  This  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  October 
15, 1993,  through  September  30, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  oiu* 
final  results,  we  will  instruct  U.S. 
Customs  to  assess  antidumping  duties 
equal  to  the  difference  between  United 
States  price  (USP)  and  FMV. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Background 

The  Department  published  in  the 
Federal  Re^ster  the  antidumping  duty 
order  on  HSLWs  from  the  PRC  on 
October  19, 1993  (58  FR  53914).  On 
October  7, 1994,  the  Department  -. 
published  in  the  Federal  Register  (59 
FR  51166)  a  notice  of  opportunity  to 
request  administrative  review  of  the 
antidumping  duty  order  on  HSLWs  from 
the  PRC  covering  the  period  October  15, 
1993,  through  September  30, 1994. 

In  accordance  with  19  CFR 
353.22(a)(1994),  the  respondent,  ZWG, 
requested  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on 
November  14.  1994  (59  FR  56459).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non  heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  this  review  are 
ciurently  classifiable  imder  subheading 
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7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tnis  review  covers  one  exporter  of 
HSLWs  from  the  PRC.  ZWG.  and  the 
period  October  15, 1993,  through 
September  30, 1994. 

Separate  Rates 

To  estabUsh  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  tmder  the  test  establisbetl  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  [Sparklers),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585,  May  2, 1994) 
[Silicon  Carbide).  Under  this  policy, 
exporters  in  non-market  economies 
(NMEs)  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  4)  whether  each 
exporter  has  autonomy  from  the 
government  r^arding  the  selection  of 
management. 

Dunng  the  less  than  fair  value  (LTFV) 
investigation  of  this  case,  the 
Department  determined  that  ZWG,  then 
known  as  Hangzhou  Spring  Washer 
Plant,  warranted  a  company-specific 
dumping  margin  according  to  the 
criteria  identified  in  Sparklers.  [See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 


Lock  Washers  From  the  People's 
Republic  of  China,  58  FR  48833 
(September  20, 1993)  (Lode  Washers).) 
We  have  found  that  the  evidence  on  the 
record  of  this  review  also  demonstrates 
an  absence  of  government  control,  both 
in  law  and  in  feet,  with  respect  to 
ZWG's  exports  according  to  the  criteria 
identified  in  Sparklers,  and  an  absence 
of  government  control  with  respect  to 
the  additional  criteria  identified  in 
Silicon -Carbide.  For  further  discussion 
of  the  Department's  preliminary 
determination  that  ZWG  is  entitled  to  a 
separate  rate,  see  Decision 
Memorandum  to  Holly  A.  Kuga, 
Director,  Office  of  Antidumping 
Compliance,  dated  July  21, 1995, 
"Separate  Rates  in  the  First 
Administrative  Review  of  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China,"  which  is 
on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building). 

United  Slates  Price 

For  sales  made  by  ZWG,  we  based 
USP  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act,  because 
the  subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States. 

We  calculated  purchase  price  based 
on  the  FOB.  CNF,  and  CIF  price  to 
unrelated  purchasers.  We  made 
deductions,  where  appropriate,  for 
brokerage  and  handling,  foreign  inland 
height,  ocean  freight,  and  marine 
insurance.  We  valued  brokerage  and 
handling,  foreign  inland  freight,  aiul 
marine  insurance  deductions  using- 
surrogate  data  based  on  Indian  costs. 
ZWG  reported  amounts  for  ocean  freight 
based,  in  part,  on  services  provided  by 
shipping  companies  based  in  the  PRC. 
For  the  portion  of  the  shipment 
expenses  from  the  PRC  port  to  Hong 
Kong  provided  by  PRC-owned 
transportation,  we  calculated  a  separate 
charge  using  surrogate  data  based  on 
Indian  costs.  We  selected  India  as  the 
surrogate  country  for  the  reasons 
explained  in  the  "Foreign  Market 
Value"  section  of  this  notice. 

Foreign  Market  Value 

For  all  companies  located  in  NME 
coimtries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  FMV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  FMV  using 
home  market  prices,  third  country 
prices,  or  constructed  value  (CV)  imder 
section  773(a)  of  the  Act. 


In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  couptry. 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment  in  this 
review.  Accordingly,  we  calculated 
FMV  based  on  factors  of  production  in 
accordance  with  section  773(c)  of  the 
Act  and  section  353.52  of  the 
Department's  regulations.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product  (GNP),  the  growth  rate 
in  per  capita  GNP,  and  the  national 
distribution  of  labor,  and  is  a  significant 
producer  of  comparable  merchandise. 
For  this  review,  we  chose  India  as  the 
most  comparable  surrogate  on  the  basis 
of  the  above  criteria,  and  have  used 
publicly  available  information  relating 
to  India  to  value  the  various  factors  of 
production.  [See  Memorandum  from 
Director,  Office  of  Policy  to  Division 
Director,  Office  of  Antidumping 
Compliance,  dated  June  9, 1995,  "Lock 
Washers  from  the  People's  Republic  of 
China  (PRC):  Nonmarket  Economy 
Status  and  Surrogate  Country 
Selection,"  and  the  memorandum  from 
the  analyst  to  the  file,  dated  July  20, 
1995,  "India:  Significant  Production  of 
Comparable  Merchandise,"  which  are 
on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building). 

We  valued  the  factors  of  production 
as  follows: 

•  For  steel  wire  rods,  we  used  a  per 
kilogram  value  obtained  from  the 
Monthly  Statistics  of  Foreign  Trade  of 
India  for  the  period  April  1993  through 
March  1994.  Using  wholesale  price 
indices  (WPI)  obtained  fi^m  the 
International  Financial  Statistics, 
published  by  the  International  Monetary 
Fund  (IMF).  We  adjusted  these  values  to 
reflect  inflation  through  the  period  of 
review  (POR).  We  made  further 
adjustments  to  include  freight  costs 
incurred  between  the  supplier  and 
ZWG. 

•  For  chemicals  used  in  the 
production  and  plating  of  HSLWs,  we 
used  per  kilogram  values  obtained  from 
the  Monthly  Statistics  of  Foreign  Trade 
of  India.  We  adjusted  these  rates  to 
reflect  inflation  through  the  POR  using 
WPI  published  by  the  IMF.  We  made 
further  adjustments  to  include  freight 
costs  incurred  between  the  supplier  and 
ZWG. 

•  For  hydrochloric  acid,  we  based  the 
value  on  an  Indian  price  quote  used  in 
the  f  jnoy  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  from  the 
People's  Republic  of  China  (59  FR 
66895,  December  28, 1994)  [Coumarin), 
because  the  Indian  Import  Statistics  for 
hydrochloric  add  were  found  to  be 
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aberrational.  We  adjusted  the  value  used 
in  Coumarin  to  reflect  inflation  through 
the  POR  using  WPI  published  by  the 
IMF. 

•  For  direct  labor,  we  used  the  labor 
rates  reported  in  the  Business 
International  Corporation  report  IL&-T 
India,  released  November  1993.  This 
source  breaks  out  labor  rates  between 
skilled,  unskilled,  and  semi-skilled 
labor  for  1993  and  provides  information 
on  the  niunber  of  labor  hours  worked 
per  week.  We  adjusted  these  rates  to 
reflect  inflation  through  the  POR  using 
WPI  published  by  the  IMF. 

•  For  factory  overhead,  we  used 
information  reported  in  the  September 
1994  Reserve  Bank  of  India  Bulletin. 
From  this  information,  we  were  able  to 
determine  factory  overhead  as  a 
percentage  of  the  total  surrogate  cost  of 
manufacture. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  from  the 
September  1994  Reserve  Bank  of  India 
Bulletin.  We  calculated  an  SG&A  rate  by 
dividing  SG&A  expenses  by  the  cost  of 
manufacture.  Since  the  calculated  SG&A 
expense  rate  is  less  than  10  percent  of 
the  surrogate  cost  of  manufacture,  we 
used  the  statutory  minimum  of  10 
percent. 

•  To  calculate  a  profit  rate,  we  used 
information  obtained  from  the 
September  1994  Reserve  BaiOc  of  India 
Bulletin.  We  calculated  a  profit  rate  by 
dividing  the  before-tax  profit  by  the  cost 
of  manufacturing  plus  SG&A.  Since  the 
calculated  profit  rate  is  less  than  8 
percent,  we  used  the  statutory  minimum 
of  8  percent  to  calculate  profit. 

•  To  value  the  packing  materials, 
including  paper  cartons,  pallets,  wood 
brackets,  steel  straps,  plastic  bags,  and 
adhesive  tape,  we  used  import  statistics 
for  India  obtained  fit)m  the  Indian 
Import  Statistics.  We  adjusted  these 
rates  to  reflect  inflation  through  the  POR 
using  WPI  published  by  the  IMF.  We 
adjusted  these  values  to  include  freight 
costs  incurred  between  the  suppliers 
and  ZWG. 

•  To  value  coal,  we  used  per  kilogram 
value  obtained  frt>m  the  Monthly 
Statistics  of  Foreign  Trade  of  India.  We 
adjusted  these  rates  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1993  reported  in 
the  Confederation  of  Indian  Industries 
Handbook  of  Statistics.  We  adjusted  the 
value  of  electricity  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

•  To  value  water,  we  used  the  Asian 
Development  Bank's  Water  Utilities 
Data  Book  for  the  Asian  and  Pacific 


Region,  November  1993.  We  adjusted 
the  value  of  water  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  tiie  IMF. 

•  To  value  truck  and  shipping  freight, 
we  used  the  rates  reported  in  an  August 
1993  cable  from  the  U.S.  Consulate  in 
India  submitted  for  Lock  Washers.  We 
adjusted  the  value  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

•  To  value  rail  freight,  we  used  the 
price  reported  in  a  December  1989  cable 
from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China  (56  FR  4040, 
February  1, 1991).  We  adjusted  the  rail 
freight  rates  to  reflect  inflation  through 
the  POR  using  WPI  published  by  the 
IMF. 

Currency  Conversion 

We  made  ciirrency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  the  Review 

We  preUminarily  determine  that  the 
following  dumping  margin  exists: 


Manufac- 
turer/ex- 
porter 

Time  period 

Margin 
(per- 
cent) 

Zhejiang 
Wanxin 
Group 
Co..  Ltd. . 

10/15«3-09/30/94 

22.81 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  E)epartment  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Dep>artment  will  issue  appraisement 


instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  adjninistrative 
review  for  all  shipments  of  HSLWs  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  die  Act:  (1)  for  ZWG, 
which  has  a  separate  rate,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  in  the  final 
results  of  this  review;  (2)  for  all  other 
PRC  exporters,  the  cash  deposit  rate  will 
be  128.63  percent,  the  rate  established 
in  the  LTFV  investigation  of  this  case, 
the  PRC  rate;  and  (3)  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidimfiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  8, 1995. 
Susan  G.  EaBerman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-20212  Filed  a-15-95;  8:45  ami 

MLUNO  COOC  tSIO-OB-P 


[A-670-838] 

Honey  From  the  People's  Republic  of 
China;  Suspension  of  Invest^ation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  suspension  of 
investigation;  honey  from  the  People's 
Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  investigation  on  honey 
from  the  People's  Republic  of  China 
(PRC).  The  basis  for  Uie  suspension  is  an 
agreement  by  the  Government  of  the 
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PRC  to  restrict  the  volume  of  direct  or 
indirect  exports  to  the  United  States  of 
honey  products  from  all  PRC  producers/ 
exporters,  thus,  preventing  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under  investigation. 

EFFECTIVE  DATE:  August  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  or  Lisa  Yarbrough,  Office  of 
Agreements  Compliance,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 
Case  History 

On  October  24, 1994,  the  Department 
initiated  an  antidumping  duty 
investigation  on  honey  from  the  PRC 
based  on  a  petition  filed  by  members  of 
the  American  Beekeeping  Federation 
and  the  American  Honey  Producers 
Association  (59  FR  54434,  October  31, 
1994)  (petitioners).  The  Intemational 
Trade  Commission  issued  an  affirmative 
preliminary  injury  determination  on 
November  25, 1994  (59  FR  60655).  On 
March  20,  1995,  the  Department 
preliminarily  determined  that  imports 
of  honey  from  the  PRC  are  being  sold  at 
less  than  fair  value  in  the  United  States 
(60  FR  14725). 

On  March  16, 1995,  the  China 
Chamber  of  Commerce  for  Foodstuff's, 
Native  Produce  and  Animal  By-Products 
Importers  and  Exporters,  (the  Chamber) 
and  28  respondent  exporters  (the 
respondents),  listed  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice, 
requested  that  the  Department  postpone 
the  final  determination.  On  March  30, 
1995,  we  did  so  (60  FR  17514,  April  6, 
1995). 

On  March  22, 1995,  respondents  filed 
two  ministerial  error  allegations 
regarding  the  preliminary  determination 
and  the  valuation  of  raw  honey  and 
steel  drums.  The  Department  rejected 
these  allegations  (See  Memorandum 
from  The  Team,  Office  of  Antidumping 
Investigations,  to  Barbara  R.  Stafford, 
Deputy  Assistant  Secretary  for 
Investigations,  dated  April  14, 1995). 

On  April  27, 1995,  petitioners  alleged 
that  critical  circumstances  exist  with 
respect  to  imports  of  honey  from  the 
PRC.  Accordingly,  the  Department,  on 
May  3, 1995,  requested  that  respondents 
provide  monthly  volume  and  value 
shipment  data  for  exports  of  honey  to 
the  United  States.  They  did  so  on  May 
15, 1995.  On  May  30, 1995,  the 
Department  issued  its  preliminary 


critical  circumstances  determination  (60 
FR  29824,  June  6, 1995). 

In  June  1995,  we  conducted 
verifications  at  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC),  the  Chamber,  Kunshan 
Xinlong  Foods,  Ltd.  (Kunshan  Xinlong), 
Jiangsu  Native  Produce  Import  and 
Export  (Jiangsu  Native)  and  its  supplier 
Jiangsu  Sweet,  Jiangxi  Native  Produce 
Import  and  Export  (Jiangxi  Native),  and 
its  suppliers  Jiangxi  Ao  Shan  Duo  Qi 
Beverage  Factory  (Ao  Shan)  and  Qinghai 
Provincial  Bee  Products  (Qinghai  Bee), 
and  Zhejiang  Native  Produce  &  Animal 
By-product  Import  and  Export  (Zhejiang 
Native)  and  its  supplier  Hangzhou 
Lewei  Food  Factory  (Hangzhou  Lewei). 
Verification  reports  were  issued  in  Jxme 
1995. 

On  July  3, 1995,  the  Assistant 
Secretary  for  Import  Administration  and 
representatives  of  the  Chinese 
government  initialed  a  proposed 
suspension  agreement. 

Case  briefs  were  filed  by  petitioners, 
respondents,  and  the  National  Honey 
Packers  and  Dealers  Association  (the 
NHPDA)  on  July  3, 1995.  Rebuttal  briefs 
were  submitted  by  each  of  these  parties 
on  July  7, 1995.  A  public  hearing  was 
held  on  July  11, 1995. 

Comments  regarding  the  proposed 
suspension  agreement  were  filed  by 
petitioners,  respondents,  and  the 
NHPDA  on  July  3, 1995.  Petitioners 
filed  rebuttal  comments  on  July  26, 
1995. 

Scope  of  the  Agreement 

The  products  covered  by  this 
investigation  are  natural  honey, 
artificial  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
preparations  of  natural  honey 
containing  more  than  50  percent  natiual 
honey  by  weight.  The  subject  products 
include  all  grades  and  colors  of  honey 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
0409.00.00, 1702.90.50,  2106.90.61,  and 
2106.90.69  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Period  irf  Investigation 

The  period  of  investigation  (POI)  is 
May  1, 1994,  through  October  31. 1994. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  The  signed  suspension 
agreement  reflects  the  decisions  of  the 
Department  with  respect  to  many  of  the 


issues  parties  raised  in  their  comments 
on  the  proposed  agreement. 

We  have  determined  that  the 
agreement  will  prevent  the  suppression 
or  undercutting  of  price  levels  of  honey 
in  the  United  States,  that  the  agreement 
can  be  monitored  effectively,  and  that 
the  agreement  is  in  the  public  interest. 
We  find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  Section  734(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  "Act"),  have 
been  met.  The  terms  and  conditions  of 
the  agreement,  signed  August  2, 1995, 
are  set  forth  in  Annex  1  to  this  notice. 

Pursuant  to  Section  734(f)(2)(A)  of  the 
Act.  effective  (date  of  publication  of 
Federal  Register  notice),  the  suspension 
of  liquidation  of  all  entries  entered  or 
withdrawn  from  warehouse,  for 
consumption  of  honey  from  the  PRC.  as 
directed  in  oiu-  notice  of  "Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Honey  fit)m  the  People's 
Republic  of  China"  is  hereby 
terminated.  Any  cash  deposits  on 
entries  of  honey  bom  the  PRC  pursuant 
to  that  suspension  of  liquidation  shall 
be  refunded  and  any  bonds  shall  be 
released. 

Notwithstanding  the  suspension 
agreement,  the  Department  will 
continue  the  investigation  if  we  receive 
such  a  request  in  accordance  with 
Section  734(g)  of  the  Act  within  20  days 
after  the  date  of  publication  of  this 
notice.  This  notice  is  published 
pursuant  to  Section  734(f)(1)(A)  of  the 
Act. 

Dated:  August  7, 1995. 

Susan  G.  Essennon, 

Assistant  Secretary  for  Import 
Administration. 

Annex  1:  Agreement  Suspending  the 
Antidumping  Investigation  on  Honey 
From  the  People's  Republic  of  China 

For  the  piupose  of  encouraging  free 
and  fair  trade  in  honey,  establishing 
more  normal  market  relations,  and 
preventing  the  suppression  or 
undercutting  of  price  levels  of  the 
domestic  product,  the  United  States 
Department  of  Commerce  ("the 
Department")  and  the  Government  of 
the  People's  Republic  of  China  ("PRC") 
enter  into  this  suspension  agreement 
("the  Agreement"). 

Pursuant  to  this  Agreement,  the 
Government  of  the  PRC  will  restrict  the 
voliune  of  direct  or  indirect  exports  to 
the  United  States  of  honey  products 
from  all  PRC  producers/exporters, 
subject  to  the  terms  and  provisions  set 
forth  below. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Section 
734(1)  of  the  Tariff  Act  of  1930.  as 
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amended  (the  "Act")  (19  U.S.C. 
1673c(l)),  the  Department  shall  suspend 
its  antidumping  investigation  with 
respect  to  honey  produced  in  the  PRC. 
subject  to  the  terms  and  provisions  set 
forth  below.  Further,  the  Department 
Ivill  instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  hquidation 
of.  and  release  any  cash  deposit  or  bond 
posted  on.  the  products  covered  by  this 
Agreement  as  of  the  effective  date  of  this 
Agreement. 

I.  Definitions  . 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  "Date  of  Export"  tor  imports  of 
subject  merchandise  into  the  United 
States  shall  be  considered  the  date  the 
Quota  Certificate  was  issued. 

B.  "Parties  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  Section  353. 2(k)  of  the 
Department's  Regulations,  which 
actively  participates  through  written 
submissions  of  factual  information  or 
written  argument. 

C.  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  m.E 
of  this  Agreement  and  exports  from  the 
PRC  through  one  or  more  third 
countries,  whether  or  not  such  exports 
are  sold  in  one  or  more  third  coimtries 
prior  to  importation  into  the  United 
States. 

D.  For  purposes  of  this  Agreement. 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America. 

E.  "For  consumption"  means  material 
sold  in  retail  form,  or  in  bulk  form  to 
end-users.  The  material  shall  not  be 
resold  except  as  a  result  of  force 
majeure. 

F.  "End-user"  means  an  entity,  such 
as  a  retailer  or  an  industrial  pim:haser 
(e.g.,  a  baker  or  manufacturer),  which 
consumes  subject  merchandise. 

G.  "Quota  Certificate"  is  the 
document  whidi  serves  as  both  a  quota 
certificate  and  a  certificate  of  origin.  A 
Quota  Certificate  must  accompany  all 
shipments  of  subject  merchandise  from 
the  PRC  to  the  United  States,  and  must 
contain  all  of  the  information 
enumerated  in  the  Appendix  (U.S. 
sales),  except  Date  of  Entry  information 
and  Final  Ciestination. 

H.  "Relevant  Period"  for  the  export 
limits  of  this  Agreement  means  the 
period  August  1  through  July  31. 

n.  Product  Coverage 

The  products  covered  by  this 
Agreement  ("subject  merchandise")  are 
natiiral  honey,  artificial  honey 


containing  more  than  50  percent  natural 
honey  by  weight,  and  preparations  of 
natural  honey  containing  more  than  50 
percent  natiual  honey  by  weight.  The 
subject  products  include  all  grades  and 
colors  of  honey  whether  in  liquid, 
creamed,  comb,  comb  cut,  or  chunk 
form,  and  whether  packaged  for  retail  or 
in  bulk  form. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
0409.00.00, 1702.90.50,  2106.90.61,  and 
2106.90.69  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

III.  Export  Limits 

A.  The  export  limits  for  subject 
merchandise  in  each  Relevant  Period 
shall  be  43.925.000  pounds  plus  or 
minus  a  maximum  of  six  percent  per 
year  of  quota  based  upon  the  U.S.  honey 
market  growth  in  each  Relevant  Period. 
The  export  limits  for  each  Relevant 
Period  shall  be  allocated  in  semi-annual 
quota  allocation  periods.  No  more  than 
60%  of  the  export  limits  for  any 
Relevant  Period  can  be  allocated  in  any 
given  semi-annual  quota  allocation 
period.  Deductions  from  the  export 
limits  shall  be  made  based  on  the  "Date 
of  Export",  as  defined  in  Section  I. 

B.  On  or  after  the  effective  date  of  this 
Agreement,  the  Government  of  the  PRC 
will  restrict  the  volume  of  direct  or 
indirect  exports  of  subject  merchandise 
to  the  United  States,  and  the  transfer  or 
withdrawal  ftx)m  inventory  of  subject 
merchandise  (consistent  with  the 
provisions  of  Section  III.D),  in 
accordance  with  the  export  limits  then 
in  effect. 

C.  A  delivery  may  not  be  made  for 
more  than  the  entire  amount  of  quota 
allocated  for  that  semi-annual  quota 
allocation  period.  Any  amoimt 
delivered  during  a  Relevant  Period  shall 
not,  however,  when  cumulated  with  all 
prior  deliveries  in  such  Relevant  Period, 
exceed  the  annual  quota  for  that 
Relevant  Period. 

D.  Any  inventories  of  subject 
merchandise  currently  held  in  the 
United  States  by  a  Chinese  entity  and 
imported  into  the  United  States  between 
December  20, 1994  (the  date 
corresponding  to  the  Department's 
critical  cinnmistances  determination) 
and  the  effective  date  of  this  Agreement 
will  be  subject  to  the  following 
conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  a  Quota 
Certificate  issued  by  the  Government  of 


the  PRC.  Any  such  transfers  or 
withdrawals  from  inventory  shall  be 
deducted  from  the  export  limits  in  effect 
at  the  time  the  Quota  Certificate  is 
issued. 

2.  A  request  for  a  Quota  Certificate 
under  this  provision  shall  be 
accompanied  by  a  report  specifying  the 
original  date  of  export,  the  date  of  entry 
into  the  United  States,  the  identity  of 
the  original  exporter  and  importer,  the 
customer,  a  complete  description  of  the 
product  (including  lot  numbers  and 
other  available  identifying 
documentation),  and  the  quantity 
expressed  in  pounds. 

3.  In  the  event  that  there  is  a  surge  of 
sales  of  subject  merchandise  from  such 
inventory,  the  Department  will  decrease 
the  export  limits  to  take  into  account 
such  sales. 

E.  Any  arrangement  involving  the 
exchange,  sale,  of  deUvery  of  honey 
products  from  the  PRC,  to  the  degree  it 
results  in  the  sale  or  delivery  in  the 
United  States  of  honey  products  from  a 
country  other  than  the  PRC,  is  subject  to 
the  requirements  of  Section  V  and  will 
be  counted  toward  the  export  Umits. 
Any  such  transaction  that  does  not 
comply  with  the  requirements  of 
Section  V  will  be  deducted  from  the 
export  limits  piu^uant  to  Section  VII. 

F.  Where  subject  merchandise  is 
imported  into  the  United  States  and  i^ 
subsequently  re-exported,  or  re- 
packaged and  re-exported,  the  export 
limits  shall  be  increased  by  the  amount 
of  pounds  re-exported.  Such  increase 
vnll  be  applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export. Such  increase  will  be  applied 
only  after  the  Department  receives,  and 
has  the  opportimity  to  verify,  evidence 
demonstrating  original  importation,  any 
re-packaging,  and  subsequent 
exportation.  The  re-exported  material 
must  be  identical  to  the  imported 
material. 

G.  Quota  Certificates  for  a  given 
Relevant  Period  may  not  be  issued  after 
July  31,  except  that  Quota  Certificates 
not  so  issued  may  be  issued  diuing  the 
first  three  months  of  the  following 
Relevant  Period,  up  to  a  maximum  of  15 
percent  of  the  export  limit  for  that 
following  Relevant  Period.  Such 
"carried-over"  quota  shall  be  counted 
against  the  export  limits  appUcable  to 
the  previous  Relevant  Period. 

C^ota  Certificates  for  up  to  15  percent 
of  the  export  limits  for  a  subsequent 
Relevant  Period  may  be  issued  as  early 
as  June  1  of  the  preceding  Relevant 
Period.  Such  "carried-back"  quota  shall 
be  coimted  against  the  export  limits 
applicable  to  the  following  Relevant 
Period. 
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H.  For  the  first  90  days  after  the 
effective  date  of  this  Agreement,  subject 
merchandise  shall  be  admitted  into  the 
United  States  with  a  "Quota  Certificate/ 
Certificate  of  Origin  (Temporary 
Papers)." 

The  volume  of  any  such  imports  will 
be  deducted  from  the  export  limits 
applicable  to  the  first  Relevant  Period. 
A  full  reporting  of  any  such  imports, 
which  must  correspond  to  the  United 
States  sales  information  detailed  in  the 
Appendix,  must  be  submitted  to  the 
Department  no  later  than  30  days  after 
the  conclusion  of  the  90  day  period. 
This  data  must  be  sorted  on  the  basis  of 
date  of  export. 

/v.  Reference  Price 

A.  Subject  merchandise  will  not  be 
sold  below  the  reference  price.  Each 
HTS  category  of  matenal  shall  have  its 
own  reference  price,  and  all  such 
reference  prices  shall  be  calculated  in 
the  same  manner. 

B.  The  reference  price,  issued 
quarterly  by  the  Department,  shall  be 
released  by  September  1,  December  1, 
March  1,  and  June  1  of  each  year  and 
shall  be  effective  on  October  1,  January 
1,  April  1,  and  July  1,  respectively.  The 
reference  price  for  August  4  through 
September  30  of  the  first  Relevant 
Period  shall  be  issued  and  effective  on 
A«gust  4.  Either  party  is  entitled  to 
request  consultations  regarding  the 
calculation  of  reference  prices. 

C.  The  reference  price  equals  the 
product  of  92  percent  and  the  weighted- 
average  of  the  honey  unit  import  values 
&x)m  all  other  countries  for  the  most 
recent  six  months  of  data  available  at 
the  time  the  reference  price  is 
calculated.  The  source  of  the  unit 
import  values  will  be  publicly  available 
United  States  trade  statistics  from  the 
United  States  Bureau  of  the  Census. 

D.  The  Govermnent  of  the  PRC  will 
ensure  that  the  PRC  unit  values  of 
subject  imports  will  equal  or  exceed  the 
reference  price  at  equivalent  points  in 
the  transaction  chain.  The  reference 
price  will  be  at  a  level  in  the  transaction 
chain  as  far  upstream  as  possible  (i.e., 
F.O.B.).  The  Government  of  the  PRC 
will  ensure  that  contracts  and  all 
relevant  docujnentation  will  be 
available  to  the  Department  and  will  be 
subject  to  verification. 

E.  Subject  merchandise  imported  after 
the  effective  date  of  the  Agreement, 
exported  from  the  PRC  prior  to  August 
2, 1995.  and  sold  pursuant  to  a  contract 
in  effect  on  or  before  July  3, 1995,  shall 
not  be  subject  to  reference  price 
restrictions.  Consistent  with  Section 
in.H.,  the  volume  of  such  imports  shall 
be  deducted  from  the  export  limits. 


V.  Quota  Certificate 

A.  The  Government  of  the  PRC  will 
restrict  the  volume  of  direct  or  indirect 
exports  of  subject  merchandise  by 
means  of  semi-annual  quota  allocations 
and  Quota  Certificates.  Quota 
Certificates  shall  be  issued  by  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  for  all  direct 
or  indirect  exports  of  subject 
merchandise  to  the  United  States  in 
accordance  with  the  export  limits  in 
Section  in  and  the  reference  price  in 
Section  IV. 

B.  Thirty  days  following  the  semi- 
annual allocation  of  quota  rights  for  any 
Relevant  Period,  MOFTEC  shall  provide 
to  the  Department  a  report  identifying 
each  quota  recipient  and  the  volume  of 
quota  which  each  recipient  has  been 
accorded  ("report  of  quota  allocation 
results"). 

C.  Before  it  issues  a  Quota  Certificate, 
MOFTEC  will  ensure  that  the  Relevant 
Period's  quota  volume  is  not  exceeded 
and  that  the  price  for  the  subject 
merchandise  is  at  or  above  the  reference 
price. 

D.  The  Government  of  the  PRC  shall 
take  action,  including  the  imposition  of 
penalties,  as  may  he  necessary  to  make 
effective  the  obligations  resulting  from 
the  price  restrictions,  export  limits,  and 
Quota  Certificates.  The  Government  of 
the  PRC  will  inform  the  Department  of 
any  violations  concerning  the  price 
restrictions,  export  limits  and/or  Quota 
Certificates  which  come  to  its  attention 
and  the  action  taken  with  respect 
thereto. 

The  Department  will  inform  the 
Government  of  the  PRC  of  violations 
concerning  the  price  restrictions,  export 
limits,  and/ or  Quota  Certificates  which 
come  to  its  attention  and  the  action 
taken  with  respect  thereto. 

E.  Quota  Certificates  will  be  issued 
sequentially,  endorsed  against  the 
export  limits  for  the  Relevant  Periods, 
and  will  reference  the  report  of  quota 
allocation  results  for  the  appropriate 
Relevant  Period. 

F.  Quota  Certificates  must  be  issued 
no  earlier  than  one  month  before  the 
day,  month,  and  year  on  which  the 
merchandise  is  accepted  by  a 
transportation  company,  as  indicated  in 
the  bill-of-lading  or  a  comparable 
transportation  document,  for  export. 
Quota  Certificates  must  contain  an 
English  language  translation. 

G.  On  or  after  the  effective  date  of  this 
Agreement,  the  United  States  shall 
require  presentation  of  a  Quota 
Certificate  as  a  condition  for  entry  of 
subject  merchandise  into  the  United 
States.  The  United  States  will  prohibit 
the  entry  of  any  subject  merchandise  not 
accompanied  by  a  Quota  Certificate. 


VI.  Implementation 

In  order  to  effectively  restrict  the 
volume  of  exports  of  honey  to  the 
United  States,  the  Government  of  the 
PRC  agrees  to  implement  the  following 
procedures: 

A.  Establish,  through  MOFTEC,  a 
quota  certification  program  for  all 
exports  of  subject  merchandise  to,  op  . 
destined  directly  or  indirectly  for 
consumption  in,  the  United  States,  no 
later  than  90  days  after  the  effective  date 
of  this  Agreement. 

B.  Ensure  compliance  by  any  official 
PRC  institution,  chamber,  or  other 
entities  authorized  by  the  Government 
of  the  PRC,  all  Chinese  producers, 
exporters,  brokers,  and  traders  of  the 
subject  merchandise,  and  their  related 
parties,  with  all  procedures  established 
in  order  to  effectuate  this  Agreement. 

C.  Collect  information  from  all 
Chinese  producers,  exporters,  brokers, 
and  traders  of  the  subject  merchandise, 
and  their  related  parties,  on  the  sale  of 
the  subject  merchandise. 

D.  Impose  strict  sanctions,  such  as 
penalties  or  prohibition  from 
participation  in  the  export  limits 
allowed  by  the  Agreement,  in  the  event 
that  any  Chinese  or  Chinese-related 
party  does  not  comply  in  full  with  all 
the  terms  of  the  Agreement. 

Vn.  Anticircumvention 

A.  The  Govemmi  nt  of  the  PRC  will 
take  all  appropriate  measures  under 
Chinese  law  to  prevent  circiunvention 
of  this  Agreement.  It  shall  respond 
promptly  to  conduct  an  inquiry  into  any 
and  all  allegations  of  circimivention, 
including  allegations  raised  by  the 
Department,  and  shall  complete  such 
inquiries  in  a  timely  manner  (normally 
within  45  days).  The  Government  of  the 
PRC  shall  notify  the  Department  of  the 
results  of  its  inquiries  within  ten  days 
of  the  conclusion  of  such  inquiries. 
Within  15  days  of  a  request  from  the 
Department,  the  Government  of  the  PRC 
shall  share  with  the  Department  all  facts 
known  to  the  Government  of  the  PRC 
regarding  its  inquiries,  its  analysis  of 
such  facts  and  the  results  of  such 
inquiries.  The  Government  of  the  PRC 
wrill  require  all  Chinese  exporters  of 
honey  to  include  a  provision  in  their     ' 
contracts  for  sales  to  countries  other 
than  the  United  States  that  the  honey 
sold  through  such  contracts  caimot  be 
re-exported,  transhipped  or  swapped  to 
the  United  States,  or  otherwise  used  to 
circumvent  the  export  limits  of  this 
Agreeilient.  The  Government  of  the  PRC 
will  also  establish  appropriate 
mechanisms  to  enforce  this 
requirement. 

b.  If,  in  an  inquiry  pursuant  to 
paragraph  A,  the  Government  of  the 
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PRC  determines  that  a  Chinese  company 
has  participated  in  a  transaction  that 
resulted  in  circumvention  of  the  export 
limits  of  this  Agreement,  then  the 
Government  of  the  PRC  shall  impose 
penalties  on  such  company  including, 
but  not  limited  to,  denial  of  access  to 
the  honey  quota.  Additionally,  the 
Government  of  th'e  PRC  shall  deduct  an 
amount  of  honey  equivalent  to  the 
amount  involved  in  such  cinnunvention 
from  the  available  quota  9nd  shall 
immediately  notify  the  Department  of 
the  amount  deducted.  If  sufficient  quota 
is  not  available  in  the  current  Relevant 
Period,  then  the  remaining  amount 
necessary  shall  be  deducted  from  the 
subsequent  Relevant  Period. 

C.  It  the  Government  of  the  PRC 
determines  that  a  company  from  a  third 
country  has  circumvented  the 
Agreement  and  the  parties  agree  that  no 
Chinese  entity  participated  in  or  had 
knowledge  of  such  activities,  then  the 
parties  shall  hold  consultations  for  the 
purpose  of  sharing  evidence  regarding 
such  circumvention  and  reaching 
mutual  agreement  on  the  appropriate 
steps  to  be  taken  to  eliminate  such 
circumvention,  such  as  the  Government 
of  the  PRC  prohibiting  sales  of  Chinese 
honey  to  the  company  responsible  or 
reducing  honey  exports  to  the  country 
in  question.  If  the  parties  are  imable  to 
reach  mutual  agreement  within  45  days, 
then  the  Department  may  take 
appropriate  action,  such  as  deducting 
the  amount  of  honey  involved  in  such 
circumvention  from  the  available  quota, 
taking  into  account  all  relevant  factors. 
Before  taking  such  action,  the 
Department  will  notify  the  Government 
of  the  PRC  of  the  facts  and  reasons 
constituting  the  basis  for  the 
Department's  intended  action  and  will 
afford  the  Government  of  the  PRC  ten 
days  in  which  to  comment. 

D.  If  the  Department  determines  that 
a  Chinese  entity  participated  in 
cirounvention,  the  parties  shall  hold 
consultations  for  the  purpose  of  sharing 
evidence  regarding  such  circumvention 
and  reaching  mutual  agreement  on  an 
appropriate  resolution  of  the  problem.  If 
the  parties  are  unable  to  reach  mutual 
agreement  within  45  days,  the 
Department  may  take  appropriate 
action,  such  as  deducting  the  amount  of 
honey  involved  in  such  circumvention 
from  the  available  quota.  Before  taking 
such  action,  the  Department  will  notify 
the  Government  of  the  PRC  of  the  facts 
and  reasons  constituting  the  basis  for 
the  Department's  intended  action  and 
will  afford  the  Government  of  the  PRC 
ten  days  in  which  to  comment. 

E.  The  Department  shall  direct  the 
U.S.  Customs  Service  to  require  all 
importers  of  honey  into  the  United 


States,  regardless  of  stated  country  of 
origin,  to  submit  at  the  time  of  entry  a 
written  statement  certifying  that  the 
honey  being  imported  was  not  obtained 
under  any  arrangement,  swap,  or  other 
exchange  which  would  result  in  the 
drciunvention  of  the  export  limits 
established  by  this  Agreement.  Where 
the  Department  has  reason  to  believe 
that  such  a  certification  has  been  made 
falsely,  the  Department  will  refer  the 
matter  to  Customs  or  the  Department  of 
Justice  for  further  action. 

F.  Given  the  fungibility  of  the  world 
honey  market,  the  Department  will  take 
the  following  factors  into  account  in 
distinguishing  normal  honey  market 
arrangements,  swaps,  or  other 
exchanges  from  arrangements,  swaps,  or 
other  exchanges  whidb  would  result  in 
the  circumvention  of  the  export  limits 
established  by  this  Agreement: 

1.  existence  of  any  verbal  or  written 
arrangements  which  would  result  in 
the  circumvention  of  the  export  limits 
established  by  this  Agreement; 

2.  existence  of  any  arrangement  as 
defined  in  Section  m.E  that  was  not 
reported  to  the  Department  pursuant 
to  Section  VIII.A; 

3;  existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

4.  existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved; 

5.  deviations  (and  reasons  for  deviation) 
from  the  above  patterns,  including 
physical  conditions  of  relevant  honey 
facilities; 

6.  existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  or  any 
payments  to  one  party  for 
merchandise  delivered  or  swapped  by 
another  party; 

7.  sequence  and  timing  of  the 
arrangements;  and 

8.  any  other  information  relevant  to  the 
transaction  or  cinnmistances. 

G.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps — involve  the 
exchange  of  ownership  of  any  type  of 
honey  product(s),  without  physical 
transfer.  These  may  include  exchange  of 
ownership  of  honey  products  in 
different  coimtries,  so  that  the  i>arties 
obtain  ownership  of  products  located  in 
different  countries;  or  exchange  of 
ownership  of  honey  products  produced 
in  different  countries,  so  that  the  parties 
obtain  ownership  of  products  of 
different  national  origin. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of  honey 
products,  without  any  exchange  of 
ownerstiip. 


Displacement  swa{>s — involve  the  sale 
or  delivery  of  any  type  of  honey 
product(s)  from  China  to  an 
intermediary  country  (or  countries) 
which  can  be  shown  to  have  resulted  in 
the  ultimate  delivery  or  sale  into  the 
United  States  of  displaced  honey 
products  of  any  type,  regardless  of  the 
sequence  of  the  transaction. 

H.  The  Department  will  enter  its 
determinations  regarding  drciunvention 
into  the  record  of  the  Agreement. 

Vm.  Monitoring 

The  Government  of  the  PRC  will 
provide  to  the  Department  such 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  this  Agreement.  The 
Department  of  Conunerce  shall  provide 
semi-aimual  reports  to  the  Government 
of  the  PRC  indicating  the  volume  of 
imports  of  the  subject  merchandise  to 
the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  Reporting  of  Data 

Beginning  on  the  effective  date  of  this 
Agreement,  the  Government  of  the  PRC 
shall  collect  and  provide  to  the 
Department  the  information  set  forth,  in 
the  agreed  format,  in  the  Appendix.  All 
such  information  will  be  provided  to  the 
Department  by  April  30th  of  each  year 
for  exports  during  the  period  from 
August  1  through  January  31st.  In 
addition,  such  information  will  be 
provided  to  the  Department  by  October 
31st  for  sales  from  February  1st  through 
July  31st,  or  within  90  days  of  a  request 
made  by  the  Department.  Such 
information  will  be  subject  to  the 
verification  provision  identified  in 
Section  Vm.C  of  this  Agreement.  The 
Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

Aggregate  quantity  and  value  of  sales 
by  HTS  category  to  each  third  coimtry 
will  be  provided  to  the  Department  by 
April  30th  of  each  year  for  exports 
during  the  period  from  August  1st  of  the 
previous  year  through  January  31st.  In 
addition,  such  quantity  and  value 
information  will  be  provided  to  the 
Department  by  October  31st  for  sales 
&t)m  February  1st  through  July  31st. 

Transaction  specific  data  for  all  third 
coimtry  sales  will  also  be  reported  on 
the  schedule  provided  above  in  the 
format  provided  in  the  Appendix. 
However,  if  the  Department  concludes 
that  the  transaction  specific  data  is  not 
necessary  for  a  given  oeriod,  it  will 
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notify  the  Government  of  the  PRC  at 
least  90  days  before  the  reporting 
deadline  that  transaction  specific  sales 
data  need  not  be  reported.  If  the 
Department  determines  that  such  data.is 
relevant  in  connection  with  Section  VII 
and  requests  information  on 
transactions  for  one  or  more  third 
countries  during  a  period  for  which  the 
Department  waived  complete  reporting, 
the  Government  of  the  PRC  will  provide 
the  data  Usted  in  the  Appendix  for  those 
specific  transactions  within  90  days  of 
the  request. 

Both  governments  recognize  that  the 
effective  monitoring  of  this  Agreement 
may  require  that  the  PRC  provide 
information  additional  to  that  which  is 
identified  above.  Accordingly,  the 
Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement. 

The  E)epartment  shall  provide  notice 
to  the  Government  of  the  PRC  of  any 
additional  reporting  requirements  no 
later  than  45  days  prior  to  the  period 
covered  by  such  reporting  requirements 
unless  a  shorter  notice  period  is 
mutually  agreed. 

B.  Qkher  Sources  for  Monitoring 

The  Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501  entry  siunmaries  and  other  official 
import  data  from  the  Biueau  of  the 
Census,  on  a  monthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement. 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantity  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identity 
of  the  producer/exporter  which  may  be 
responsible  for  such  sales,  the 
Department  )nay  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  an  Antidumping  Report 
of  Importations  for  entries  of  the  subject 
merchandise  during  the  period  this 
Agreement  is  in  effect. 

C  Verification 

The  Govermnent  of  the  PRC  will 
permit  full  verification  of  all 
informaticMi  related  to  the 
administration  of  this  Agreement,  on  an 
annual  basis  or  more  frequently,  as  the 
Department  deems  necessary  to  ensiue 
that  the  PRC  is  in  full  compliance  with 
the  terms  of  the  Agreement.  Such 
verifications  may  take  place  in 


association  with  scheduled 
consultations  whenever  possible. 

IX.  Disclosure  and  Comment 

A.  The  Department  shall  make 
available  to  representatives  of  each 
party  to  the  proceeding,  under 
appropriately-drawn  administrative 
protective  orders  consistent  with  the 
Department's  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-aimually  or  upon 
request,  and  in  any  administrative 
review  of  this  Agreement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  VUI.A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Department, 
not  to  exceed  3U  pages. 

C.  Dming  the  anniversary  month  of 
this  Agfeement,  each  party  to  the 
proceeding  may  request  a  bearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 

X.  Consultations 

The  Government  of  the  PRC  and  the 
Department  shall  hold  consultations 
regarding  matters  concerning  the 
implementation,  operation  including 
the  calculation  of  reference  prices,  and/ 
or  enforcement  of  this  Agreement.  Such 
consultations  will  be  held  each  year 
during  the  anniversary  month  of  this 
Agreement.  Additional  consultations 
may  be  held  at  any  other  time  upon 
request  of  either  the  Government  of  the 
PRC  or  the  Department. 

XI.  Violations  of  the  Agreement 
A.  Violation 

"Violation"  means  noncomf>liance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission  in  accordance 
vrith  Section  353.19  of  the 
Department — s  Regulations. 

The  Government  of  the  PRC  and  the 
Department  will  inform  the  other  party 
of  any  violations  of  the  Agreement 
which  come  to  their  attention  and  the 
action  taken  with  respect  thereto. 

Imports  in  excess  of  the  export  limits 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  this  A^«ement 
or  an  indication  the  Agreement  no 
longer  meets  the  requirements  of 
Section  734(1)  of  the  Act  where  such 
imports  are  minimal  in  volume,  are  the 
result  of  technical  shipping 
circumstances,  and  are  applied  against 
the  export  limits  of  the  following  year. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consiiltations. 


Such  consultations  shall  begin  no  later 
than  14  days  from  the  day  of  request 
and  shall  provide  for  full  review,  but  in 
no  event  will  exceed  30  days.  After 
consuhations,  the  Department  will 
provide  the  Government  of  the  PRC  10 
days  within  which  to  provide 
comments.  The  Department  will  make  a 
determination  within  20  days. 

B.  Appropriate  Action 

If  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under 
Section  734(i)  of  the  Act  and  Section 
353.19  of  the  Department's  Regulations. 

XII.  Duration 

The  export  limits  provided  for  in 
Section  III  of  this  Agreement  shall 
remain  in  force  from  the  effective  date 
of  this  Agreement  through  August  1, 
2000. 

The  Department  will,  upon  receiving 
a  proper  request  no  later  than  August  1, 

1999,  conduct  an  administrative  review 
under  Section  751  of  the  Act.  The 
Department  expects  to  terminate  this 
Agreement  and  the  imderlying 
investigation  no  later  than  August  1. 

2000,  provided  that  the  PRC  has  not 
been  found  to  have  violated  the 
Agreement  in  any  substantive  manner. 
Such  review  and  termination  shall  be 
conducted  consistent  with  Section 
353.25  of  the  Department's  Regulations. 

The  Government  of  the  PRC  may 
terminate  this  Agreement  at  any  time 
upon  notice  to  the  Department. 
Termination  shall  be  effective  60  days 
after  such  notice  is  given  to  the 
Department.  Upon  termination  at  the 
request  of  the  Government  of  the  PRC, 
the  provisions  of  Section  734(i)  of  the 
Act  shall  apply. 

Xm.  Other  Provisions 

A.  In  entering  into  this  Agreement, 
the  Government  of  the  PRC  does  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement  have  been 
made  at  less  than  fair  value  or  that  such 
sales  have  materially  injured,  or 
threatened  material  injury  to,  an 
industry  or  industries  in  the  United 
States. 

B.  The  Department  finds  that  this 
Agreement  is  in  the  pubfic  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable;  and 
that  this  Agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  United  States  domestic  honey 
products  by  imports  of  the  merchandise 
subject  to  this  Agreement. 

C.  The  Department  does  not  consider 
any  of  the  obligations  concerning 
exports  of  honey  to  the  United  States 


Federal  Register  /  Vol.  60.  No.  158  /  Wednesday.  August  16,  1995  /  Notices 


42527 


undertaken  by  the  Government  of  the 
PRC  pursuant  to  this  Agreement 
relevant  to  the  question  of  whether 
firms  in  the  underlying  investigation 
would  be  entitled  to  separate  rates, 
should  the  investigation  be  resiuned  for 
any  reason. 

D.  The  English  language  version  of 
this  Agreement  shall  be  controlling. 

E.  For  all  piuposes  hereunder,  the 
Department  and  the  signatory 
Government  shall  be  represented  by. 
and  all  communications  and  notices 
shall  be  given  and  addressed  to: 

Department  of  Commerce 

U.S.  Department  of  Commerce, 
Assistant  Secretary,  for  Import 
Administration,  International  Trade 
Administration,  Washington,  D.C. 
20230 

Government  of  the  PRC 

Ministry  of  Foreign  Trade  and  Economic 
Cooperation,  Deputy  Director  General, 
2,  Dong  Chang  An  Street,  Beijing,  Post 
Code  100731,  People's  RepubUc  of 
China 

XIV.  Effective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidiunping 
investigation  on  honey  from  the  PRC, 
August  2, 1995. 

Signed  on  this  second  day  of  August,  1995. 

For  the  U.S.  Department  of  Commerce. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

MOFTEC  for  the  Government  of  the 
People's  Republic  of  China. 
Wang  Tian  Ming, 

Minister-Councillor.  Embassy  of  the  People's 
Bepublic  of  China  in  the  United  States. 

Appendix 

In  accordance  with  the  established 
format,  the  Government  of  the  PRC  shall 
collect  and  provide  to  the  Department 
all  information  necessary  to  ensiue 
compliance  with  this  Agreement.  This 
information  will  be  provided  to  the 
Department  on  a  semi-annual  basis,  or 
upon  request. 

The  Government  of  the  PRC  will 
collect  and  maintain  sales  data  to  the 
United  States,  in  the  home  market,  and 
to  countries  other  than  the  United 
States,  on  a  continuous  basis  and 
provide  the  prescribed  information  to 
the  Department. 

The  Government  of  the  PRC  will 
provide  a  narrative  explanation  to 
substantiate  all  data  collected  in 
accordance  with  the  following  formats. 

Report  of  Inventories 

Report,  by  location,  the  inventories 
held  by  the  PRC  in  the  United  States 


and  imported  into  the  United  States 
between  the  period  beginning  December 
20, 1994,  through  the  effective  date  of 
the  Agreement. 

1.  Quantity:  Indicate  original  units  of 
measiue  and  in  pounds. 

2.  Location:  Identify  where  the 
inventory  is  currently  being  held. 
Provide  the  name  and  address  for  the 
location. 

3.  Titled  Party:  Name  and  address  of 
party  who  legally  has  title  to  the 
merchandise. 

4.  Quota  Certificate  Number:  Indicate 
the  niunber(s)  relating  to  each  entry 
now  being  held  in  inventory. 

5.  Certificate  of  Origin  Numbers): 
Indicate  the  number(s)  relating  to 
each  sale  or  entry. 

6.  Date  of  Original  Export:  Date  the 
quota  certificate/certificate  of  origin  is 
issued. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date 
book  transfer  took  place. 

8.  Original  Importer:  Name  and  address. 

9.  Original  Exporter:  Name  and  address. 

10.  Complete  Description  of 
Merchandise:  Include  lot  numbers 
and  other  available  information. 

United  States  Sales 

MOFTEC  will  provide  all  Quota 
Certificates,  which  shall  contain  the 
following  information  with  the 
exception  of  item  #9,  date  of  entry,  and 
item  #13,  final  destination. 

1.  Quota  Certificate/Certificate  of  Origin 
Number(s):  Indicate  the  numbers) 
relating  to  each  sale  and/or  entry. 

2.  Complete  Description  of 
Merchandise:  Include  lot  nimibers 
and  other  available  information 
including  the  HTS  category  to  the  10 
digit  level. 

3.  Quantity:  Indicate  in  original  units  of 
measure  and  in  pounds. 

4.  Total  Sales  Value:  Indicate  ciurency 
used. 

5.  Unit  Price:  Indicate  currency  used. 

6.  Date  of  Sale:  The  date  all  terms  of 
order  are  confirmed. 

7.  Sales  Order  Number(s):  Indicate  the 
number(s)  relating  to  each  sale  and/or 
entry. 

8.  Date  of  Export:  Date  the  quota 
certificate  is  issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date 
book  transfer  took  place. 

10.  Importer  of  Recoid:  Name  and 
address. 

11.  Customer  Name  and  address  of  the 
first  party  purchasing  from  the  PRC 
exporter. 

12.  Customer  Relationship:  Indicate 
whether  the  customer  is  related  or 
vinrelated  to  the  PRC  exporter. 


13.  Final  Destination:  Name  and  address 
of  the  end-user  for  consumption  in 
the  United  States. 

14.  Quota  Allocated  to  Exporter 
Indicate  the  total  amount  of  quota 
allocated  to  the  individual  exporter 
during  the  Relevant  Period. 

15.  Quota  Remaining:  Indicate  the 
remaining  quota  available  to  the 
individual  exporter  during  the 
Relevant  Period. 

16.  Other:  i.e.,  used  as  collateral,  will  be 
re-exported,  etc. 

Sales  Other  Than  United  States 

Pursuant  to  Section  VIII,  paragraph  A, 
the  Government  of  the  PRC  will  provide 
country-specific  sales  volume  and  value 
information  for  all  sales  of  subject 
merchandise  to  third  countries. 

1.  Quota  Certificate/Certificate  of  Origin 
Number(s):  Indicate  the  niunberCs) 
relating  to  each  sale  and/or  entry. 

2.  Quantity:  Indicate  in  original  units  of 
measiue  sold  and/or  entered  and  in 
metric  tons. 

3.  Date  of  Sale:  The  date  all  terms  of 
order  are  confirmed. 

4.  Sales  Order  NumbeKs):  Indicate  the 
niunber(s)  relating  to  each  sale  and/or 
entry. 

5.  Date  of  Export:  Date  the  quota 
certificate  is  issued. 

6.  Date  of  Entry:  E)ate  the  merchandise 
entered  the  United  States  ^r  the  date 
a  book  transfer  took  place. 

7.  Importer  of  Record:  Name  and 
address. 

8.  Customer:  Name  and  address  of  the 
first  party  purchasing  from  the  PRC 
exporter. 

9.  Customer  Relationship:  Indicate 
whether  the  customer  is  related  or 
imrelated. 

10.  Final  Destination:  Name  and  address 
of  the  end-user  for  consumption. 

11.  Other:  i.e.,  used  as  collateral,  will  be 
re-exported,  etc. 

[FR  Doc.  95-20297  Filed  8-1&-95;  8:45  am] 

BHJJNa  CODE  3S10-OS-P 


[A-688-813] 

Ught-Scattering  Instnimants  and  Parta 
Thereof  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preUminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  Wyatt  Technology 
Corporation  (Wyatt),  the  Department  of 
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Commerce  (the  Department)  is 
conducting  the  fourth  administrative 
review  of  the  antidumping  duty  order 
on  light-scattering  instruments  (LSIs) 
and  parts  thereof  from  Japan.  The 
review  covers  one  manufacturer/ 
exporter,  Otsuka  Electronics  Co.,  Ltd. 
(Otsuka],  and  entries  of  the  subject 
merchandise  to  the  United  States  during 
the  period  November  1, 1993  through 
October  31, 1994. 

We  have  preliminarily  determined, 
using  the  best  information  available 
(BIA),  that  dumping  margins  exist  with 
respect  to  Otsiika.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  MfORMATKM  CONTACT.  G. 
Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19, 1990,  the 
Department  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
LSIs  and  parts  thereof  firom  Japan  (55  PR 
48144).  On  November  2.  1994,  the 
petitioner,  Wyatt,  requested  that  we 
conduct  an  administrative  review  in 
accordance  with  section  353.22(a)  of  the 
Depiartment's  regulations  (19  CFR 
353.22(a)).  We  initiated  the  review 
covering  the  period  November  1, 1993 
through  October  31, 1994  (59  FR  64650, 
December  15, 1994).  The  Department  is 
now  conducting  the  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31.1994. 

Scope  of  the  Review 

This  review  covers  imports  of  LSIs 
and  parts  thereof  from  Japan.  The 
Def)artment  defines  such  merchandise 
as  LSIs  and  the  parts  thereof,  specified 
below,  that  have  classical  measurement 
capabilities,  whether  or  not  also  capable 
of  dynamic  measurement.  Classical 
measurement  (also  known  as  static 
measurement)  capability  usually  means 
the  ability  to  measure  absolutely  (i.e., 
without  reference  to  molecular 
standards)  the  weight  and  size  of 
macromolecules  and  submicron 
particles  in  solution,  as  well  as  certain 


molecular  interaction  parameters,  such 
as  the  so-called  second  viral  coefficient. 
(An  instrument  that  uses  single-angle 
instead  of  multi-angle  measurement  can 
only  measure  molecular  weight  and  the 
second  viral  coefficient.)  Dynamic 
measurement  (also  known  as  quasi- 
elastic  measurement)  capability  refers  to 
the  ability  to  measure  the  diffiision 
coefficient  of  molecules  or  particles  in 
suspension  and  deduce  therefrom 
features  of  their  size  and  size 
distribution.  LSIs  subject  to  this  review 
employ  laser  light  and  may  use  either  a 
single-angle  or  multi-angle  technique. 

Tne  following  parts  are  includea  in 
the  scope  of  this  administrative  review 
when  they  are  manufoctured  according 
to  specifications  and  operational 
requirements  for  use  only  in  an  LSI  as 
defined  in  the  preceding  paragraph: 
scanning  photomultiplier  assemblies, 
immersion  baths  (to  provide 
temperature  stability  and/or  refractive 
index  matching),  sample-containing 
structures,  electronic  signal-processing 
boards,  molecular  characterization 
software,  preamplifier/discriminator 
circuitry,  and  optical  benches.  LSIs 
subject  to  this  review  may  be  sold 
inclusive  or  exclusive  of  accessories 
such  as  personal  computers,  cathode  ray 
tube  displays,  software,  or  printers.  LSIs 
are  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  9027.30.40.  LSI  parts  are 
currently  classifiable  under  HTS 
subheading  9027.90.40.  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
piuposes.  The  written  product 
description  remains  dispositive. 
Different  items  with  the  same  name  as 
subject  parts  may  enter  under 
subheading  9027.90.40.  To  avoid  the 
unintended  suspension  of  Uquidation  of 
non-subject  parts,  those  items  entered 
under  subheading  9027.90.40  and 
generally  known  as  scanning 
photomultiplier  assemblies,  immersion 
baths,  sample-containing  structures, 
electronic  signal-processing  boards, 
molecular  characterization  software, 
preamplifier/discriminator  circuitry, 
and  optical  benches  must  be 
accompanied  by  an  importer's 
declaration  to  the  Customs  Service 
stating  that  they  are  not  manufactiired 
for  use  in  a  subject  LSI. 

This  review  covers  entries  of  the 
subject  merchandise  manufactured  by 
Otsuka  and  entered  during  the  period 
November  1, 1993  through  October  31. 
1994. 

Preliminary  Results  of  Review 

Otsuka  has  not  responded  to  the 
Department's  questionnaire,  sent  on 
March  27, 1995.  The  Department, 


therefore,  determines  that  Otsuka  is  an 
uncooperative  respondent.  As  a  result, 
in  accordance  with  section  776(c)  of  the 
Act,  we  have  determined  that  the  use  of 
BIA  is  appropriate.  Whenever,  as  here, 
a  company  refuses  to  cooperate  with  the 
Department,  or  otherwise  significantly 
impedes  an  antidumping  proceeding, 
we  use  as  BIA  the  higher  of  (1)  the 
highest  of  the  rates  found  for  any  firm 
for  the  same  class  or  kind  of 
merchandise  in  the  less-than-fair-value 
(LTFV)  investigation  or  prior 
administrative  reviews;  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise.  [See  Antifriction  Bearings 
ftvm  France,  et.  al;  Final  Results  of 
Review,  58  FR  39729  (July  26. 1993).)  As 
BIA,  we  assigned  the  rate  of  129.71 
percent,  which  is  the  highest  rate  for 
any  company  bom  both  the  prior  review 
and  the  LTFV  investigation. 
Consequently,  we  preliminarily 
determine  that  the  following  dumping 
margin  exists  for  the  period  November 
1, 1993  through  October  31, 1994: 


Manufacturer/exporter 


Otsuka  Electronics  Co.,  Ltd 


Margin 
(per- 
cent) 


129.71 


Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  publication  date 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  result  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
hearing. 

The  following  deposit  requirements 
shall  be  effiective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
shall  be  the  rate  estabhshed  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  ccivered  in  • 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16.  1995  /  Notices 42529 


shall  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiirer  is  a  firm 
covered  in  this  or  any  previous  review 
by  the  Department,  the  cash  deposit  rate 
will  be  129.71  percent,  the  all  other  rate 
established  in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
•   of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  4. 1995. 
Susan  G.  Esserman, 
»    ,  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20206  Filed  8-15-95;  8:45  am] 
SILUNO  CODE  351»-OS-P 


[A-401-603] 

Stainless  Steel  Hollow  Products  From 
Sweden;  Termination  of  Antidumping 
Duty  Administrative  Reviews,  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Revocation  In  Part  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
reviews,  final  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  revocation  in 
part  of  antidumping  duty  order. 

SUMMARY:  On  December  3, 1987,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  seamless  stainless  steel 
hollow  products  (SSHP)  from  Sweden. 
On  November  5, 1992,  the  Department 
published  an  amended  antidumping 
duty  order  to  include  welded  SSHP  in 
the  scope  of  the  order.  On  January  23, 
1992  and  on  February  23, 1993,  the 
Department  initiated  administrative 
revievys  of  the  antidumping  duty  order 


with  regard  to  seamless  SSHP,  covering 
the  periods  December  1, 1990  through 
November  30. 1991,  and  December  1, 
1991  through  November  30, 1992, 
respectively.  We  are  now  revoking  the 
order  in  part,  with  regard  to  seamless 
SSHP,  based  on  the  fact  that  this  portion 
of  the  order  is  no  longer  of  interest  to 
domestic  parties.  Accordingly,  we  are 
now  terminating  these  reviews. 

EFFECTIVE  DATE:  August  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Admiiustration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  3, 1987,  the  Department 
published  an  antidumping  duty  order 
on  seamless  SSHP  from  Sweden  (52  FR 
45985).  On  December  13,  1991,  Sandvik 
AB,  AB  Sandvik  Steel,  and  the  Sandvik 
Steel  Company  (collectively,  Sandvik), 
the  respondent,  requested  the  fourth 
admiiustrative  review  of  the 
antidumping  duty  order,  covering  the 
period  December  1, 1990  through 
November  30, 1991.  On  January  23, 

1992,  the  Department  initiated  the 
administrative  review  with  regard  to 
seamless  SSHP  (57  FR  2704).  On 
November  5, 1992,  the  Department 
published  an  amended  antidumping 
duty  order  to  include  welded  SSHP  in 
the  scope  of  the  order  (57  FR  52761).  On 
December  4, 1992,  Sandvik  requested 
the  fifth  administrative  review  of  the 
antidumping  duty  order,  covering  the 
period  E)ecember  1, 1991  through 
November  30, 1992.  On  February  23, 

1993,  the  Department  initiated  this 
administrative  review  with  regard  to 
seamless  SSHP  (58  FR  11026).  On 
February  9, 1995,  AL  Tech  Specialty 
Steel  Corporation  (AL  Tech)  and  the 
United  Steelworkers  of  America 
(USWA),  the  only  petitioners  in  this 
proceeding  who  are  involved  in  the 
production  of  seamless  SSHP,  submitted 
a  request  for  a  changed  circumstances 
administrative  review  and  partial 
revocation  of  the  order  with  regard  to 
seamless  SSHP.  In  addition,  AL  Tech 
and  USWA  requested  that  the  partial 
revocation  be  effective  retroactive  to 
December  1, 1990,  thereby  terminating 
the  currently  pending  fourth  and  fifth 
administrative  reviews.  AL  Tech  and 
USWA  made  this  request  based  on  the 
fact  that  the  order  with  regard  to 
seamless  SSHP  is  no  longer  of  interest 
to  the  petitioners. 


We  preliminarily  determined  that  AL 
Tech's  and  USWA's  affirmative 
statement  of  no  interest  constitutes  good 
cause  for  conducting  a  changed 
circumstances  review.  Consequently,  on 
July  24, 1995,  the  Department  published 
a  notice  of  initiation  and  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative  review 
to  determine  whether  to  revoke  the 
order  in  part  (60  FR  37876).  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  of 
this  changed  circumstances  review.  We 
received  no  comments. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  are 
seamless  stainless  steel  hollow  products 
including  pipes,  tubes,  hollow  bars,  and 
blanks  of  circular  cross  section, 
containing  over  11.5  percent  Chromium 
by  weight.  This  merchandise  is 
currently  classified  under  subheadings 
7304.41.00  and  7304.49.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

'This  changed  circumstances 
administrative  review  covers  all 
manufacturers/exporters  of  seamless 
SSHP  from  Sweden. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty 
Order;  Termination  of  Antidumping 
Duty  Administrative  Reviews 

The  affirmative  statement  of  no 
interest  by  AL  Tech  and  USWA 
constitutes  changed  circumstances 
sufficient  to  warrant  partial  revocation 
of  the  order.  Therefore,  the  Department 
is  partially  revoking  the  order  on  SSHP 
from  Sweden,  with  regard  to  seamless 
SSHP,  in  accordance  with  sections 
751(b)  and  (d)  and  782(h)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  and 
19  CFR  353.25(d)(1).  This  partial 
revocation  applies  to  all  entries  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1, 
1990.  Accordingly,  the  Department  is 
terminating  the  fourth  and  fifth  reviews. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  seamless  SSHP  entered,  or 
withdrawn  fitim  warehouse,  for 
consumption  on  or  after  December  1, 
1990.  The  Department  will  further 
instruct  Customs  to  refund  with  interest 
any  estimated  duties  collected  with 
respect  to  unliquidated  entries  of 
seamless  SSHP  entered,  or  withdrawn 
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from  warehouse,  for  consumption  on  or 
after  December  1, 1990,  in  accordance 
with  section  778  of  the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^JO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiue  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order,  termination  of  the  fourth  and  fifth 
administrative  reviews,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(d)  and  782(h)  of  the  Act  and  sections 
353.22(f)  and  353.25(d)  of  the 
Department's  regulations. 

Dated:  August  9, 1995. 
SuMB  G.  Ensniuii, 


FOR  FURTHER  MFORiMTION  CONTACT: 
Lorenza  Olivas  or  Judy  Komfeld,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  t4th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

8UPPt.EMENTARY  INF0RMATKX4: 


Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-20298  Filed  »-15-95;  8:45  am) 

BILUNO  COM  Mie-OS-P 


[C-357-404] 

Certain  Apparel  From  Argentina; 
Preliminary  Raaults  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

coimtervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
apparel  from  Argentina.  We 
preliminarily  determine  the  net  boimty 
or  grant  to  be  zero  for  Agrest,  SA. 
(Agrest),  Comercio  Intemacional,  S.A. 
(Comercio),  IVA.  S.A.  (TVA),  and  Leger, 
SA.  (Leger),  15.87  percent  ad  valorem 
for  Pulloverfin,  S.A.  (Pulloverfin)  and 
0.76  percent  ad  valorem  for  all  other 
companies  for  the  period  January  1, 
1991  through  December  31, 1991.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 


Background 

On  March  12, 1985,  the  Department 
published  in  the  Federal  Register  (50 
FR  9846)  the  countervailing  duty  order 
on  certain  apparel  from  Argentina.  On 
March  5, 1992,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (57 
FR  7910)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
review  bom  the  Amalgamated  Clothing 
and  Textile  Workers  Union. 

We  initiated  the  review,  covering  the 
period  January  1, 1991  through 
December  31, 1991  (POR).  on  April  13, 
1992  (57  FR  12797).  The  review  covers 
5  manufacturers/exporters  of  the  subject 
merchandise,  which  accounted  for 
substantially  all  exports  of  certain 
apparel  during  the  POR,  and  10 
programs.  (See  Memonuidum  to  Barbara 
E.  Tillman  from  Team  Regarding 
Certain  Apparel  from  Argentina  dated 
January  14. 1995,  on  file  in  the  public 
file  of  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce). 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  7Sl(a)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties;    J^ 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  Oan.  3, 1995). 

Scope  of  the  Review 

The  subject  merchandise  is  certain 
apparel  from  Argentina.  During  the 


review  period,  this  merchandise  was 
classifiable  under  the  following  HTS 
numbers,  which  are  based  on  the 
amended  conversion  of  the  scopes  of  the 
coimtervailing  duty  order.  See,  Certain 
Textile  Mill  Products  From  Mexico, 
Certain  Apparel  From  Argentina,  and 
Certain  Apparel  From  Thailand  (58  FR 
4151;  January  13, 1993). 

6104.41.00.  6104.43.10.  6104.44.10, 
6104.51.00,  6104.53.10,  6104.61.00, 
6104.63.15,  6105.10.00,  6105.20.20. 
6106.10.00.  6106.20.10,  6106.90.10. 
6109.90.20.  6110.10.20,  6110.20.20. 
6111.10.00,  6112.41.00,  6112.49.00. 
6115.20.00,  6115.91.00,  6115.93.10. 
6115.99.14,  6116.91.00,  6116.93.15, 
6201.12.20,  6202.11.00,  6202.13.30. 
6202.91.10.  6202.91.20.  6202.92.20. 
6202.93.40. 6203.22.30,  6203.42.40, 
6204.11.00,  6204.13.10,  6204.19.10, 
6204.21.00,  6204.31.20, 6204.33.40, 
6204.39.20,  6204.41.20,  6204.42.30. 
6204.43.30,  6204.44.30,  6204.51.00. 
6204.53.20.  6204.59.20.  6204.61.00. 
6204.63.25. 6204.69.20.  6205.10.20. 
6206.20.30,  6206.40.25.  6209.10.00. 
6209.20.10.  6209.20.50,  6209.90.30. 
6211.12.30.  6211.41.00.  6214.30.00. 
6214.40.00. 

Best  Information  Available  (BIA)  for 
Pulloverfin 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  BIA  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation  .  .  .  ." 

In  this  review.  Pulloverfin,  a 
producer/exporter  of  the  subject 
merchandise,  did  not  respond  to  the 
Department's  initial  and  supplemental 
questionnaires:  therefore,  we  are 
assigning  Pulloverfin  a  rate  based  on 
BIA.  In  determining  what  rate  to  use  as 
BLA.  the  Department  follows  a  two- 
tiered  methodology.  The  Department 
normally  assigns  lower  BLA  rates  to 
those  respondents  who  cooperated  in  an 
administrative  review  and  rates  based 
on  more  adverse  assumptions  to 
respondents  who  did  not  cooperate. 
Since  Pulloverfin  did  not  cooperate,  we 
are  assigning  a  BIA  rate  of  15.87  percent 
ad  valorem,  which  is  the  highest  rate 
from  any  prior  proceeding  of  this  order 
and  which  is  the  rate  Pulloverfin 
received  in  the  investigation  [See,  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing 
Orders:  Certain  Textile  Mill  Products 
and  Apparel  from  Argentina  (50  FR 
9846;  March  12. 1985)). 
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Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  accordance  with  our  normal 
practice,  we  calculated  the  net  bounty 
or  grant  on  a  country-wide  basis  by  first 
calculating  the  bounty  or  grant  rate  for 
each  company  subject  to  the 
administrative  review.  We  then  weight- 
averaged  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Argentine  exports  to  the  United 
States  of  subject  merchandise,  including 
all  companies,  even  those  vdth  de 
minimis  and  zero  rates.  We  then 
summed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
bounty  or  grant  rate  from  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994),  we  proceeded  to  tie  next 
step  and  examined  the  net  bounty  or 
grant  rate  calculated  for  each  company 
to  determine  whether  individual 
company  rates  differed  significanUy 
ftom  the  weighted-average  country-wide 
rate,  pursuant  to  19  CFR  355.22(d)(3). 
All  companies  subject  to  the  review  had 
significantly  different  net  bounty  or 
grant  rates  during  the  review  period 
pursuant  to  19  CFR  355.22(d)(3).  These 
companies  are  treated  separately  for 
assessment  and  cash  deposit  purposes. 
All  other  companies  are  assigned  the 
country-wide  rate. 

Analysis  of  Programs 

/.  Program  Previously  Determined  to 
Confer  Bounties  or  Grants 

Rebate  of  Indirect  Taxes  (Reembolso/ 
Reintegro) 

The  Reembolso  program  provides  a 
cumulative  tax  rebate  paid  upon  export 
and  is  calculated  as  a  percentage  of  the 
f.o.b.  invoice  price  of  the  exported 
merchandise.  As  stated  in 
§  355.44(d)(4)(ii)  of  the  Proposed 
Regulations  (54  FR  23382),  the 
Department  will  find  that  the  entire 
amount  of  any  such  rebate  is 
countervailable  unless  the  following 
^conditions  are  met:  (1)  the  program 
operates  for  the  piupose  of  rebating 
prior  stage  cumulative  indirect  taxes 
and/or  import  charges;  (2)  the 
government  accurately  ascertained  the 
level  of  the  rebate;  and  (3)  the 
govenunent  reexamines  its  schedules 
periodically  to  reflect  the  amount  of 
actual  indirect  taxes  and/or  import 
charges  paid.  In  prior  investigations  and 
administrative  reviews  of  the  Argentine 
Reembolso  program,  the  Department 
determined  that  these  conditions  have 
been  met  (See,  e.g..  Leather  Wearing  . 


Apparel  from  Argentina,  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (56  FR  10410;  March  12,  19911; 
Certain  Apparel  from  Argentina,  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  41823; 
August  23. 1991). 

However,  once  a  rebate  program 
meets  this  threshold,  the  Department 
must  still  determine  in  each  case 
whether  there  is  an  overrebate;  that  is, 
the  Department  must  still  analyze 
whether  the  rebate  exceeds  the  total 
amount  of  indirect  taxes  and  import 
duties  borne  by  inputs  that  are 
physically  incorporated  into  the 
exported  product.  If  the  rebate  exceeds 
the  amount  of  allowable  indirect  taxes 
and  import  duties  on  physically 
incorporated  inputs,  the  Department 
will,  pursuant  to  §355.44(d)(4)(i)  olthe 
Proposed  Regulations,  find  a 
coimtervailable  benefit  equal  to  the 
difference  between  the  Reembolso 
rebate  rate  and  the  allowable  rate 
determined  by  the  Department  (i.e.,  the 
overrebate). 

To  determine  whether  there  was  an 
overrebate  diu*ing  the  review  period,  the 
Department  requested  the  Government 
of  Argentina  (GOA)  to  provade 
information  on  any  changes  to  the 
Reembolso  program  for  certain  apparel. 
According  to  the  information  provided, 
the  Reembolso  program  continued  to  be 
governed  by  Decree  1555/86,  which 
modified  the  Reembolso  program  and 
set  precise  and  transparent  guidelines  to 
implement  the  refund  of  indirect  taxes 
and  import  charges.  The  decree 
established  three  broad  rebate  levels 
covering  all  products  and  industry 
sectors.  The  rates  for  levels  I,  II  and  III 
were  10  percent,  12.5  percent,  and  15 
percent,  respectively.  Based  on  the 
GOA's  1986  calculation  of  the  tax 
incidence  in  the  apparel  industry,  this 
industry  was  classified  in  level  n. 

In  April  1989,  the  GOA  suspended 
cash  payment  of  rebates  under  the 
Reembolso  program.  Pursuant  to  the 
Emergency  Economic  Law  dated 
September  25, 1989  (Law  23.697),  the 
suspension  of  Cash  payments  was 
continued  for  an  additional  180  days. 
Rebates  accrued  during  the  suspension 
period  were  to  be  paid  in  export  credit 
bonds.  On  March  4, 1990.  the  entire 
program  was  suspended  for  90  days  by 
Decree  435/90.  Decree  1930/90 
suspended  cash  payments  of  the 
reembolso  for  an  additional  12-month 
period. 

Decree  612/91.  dated  April  10, 1991, 
reinstated  cash  payments  of  the  indirect 
tax  rebates  and  import  charges  and 
reduced  the  rate  for  the  apparel  industry 
fiom  12.5  percent  to  8.3  percent.  Decree 
1011/91,  dated  May  29, 1991,  abolished 


Decree  1555/86  and  incorporated  the 
reduced  rebate  rates  introduced  by 
Decree  612/91.  Therefore,  during  the 
POR,  rebates  were  suspended  from 
January  1  through  April  10, 1991.  and 
the  rebate  rate  was  8.3  percent  from 
April  11  through  December  31. 1991. 

Using  the  information  provided  in  the 
questionnaire  response,  we  calculated 
the  allowable  tax  incidence  for  the 
subject  merchandise  based  on  the  1986 
study  which  was  in  effect  during  tne 
review  period.  We  found  that  the  rebate 
of  indirect  taxes  did  not  exceed  Uie  total 
amount  of  allowable  ciunulative 
indirect  taxes  and/or  import  charges 
paid  on  physically  incorporated  inputs, 
and  prior  stage  indirect  taxes  levied  on 
the  exported  product  at  the  final  stage 
of  production.  Therefore,  we 
preliminarily  determine  that  there  was 
no  benefit  from  this  program  during  the 
POR.  In  future  reviews,  we  will 
continue  to  examine  this  program  to 
determine  if  there  is  an  overrebate. 

n.  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  apparel  did  not  apply  for  or 
receive  benefits  under  them  during  the 
review  period: 

•  Tax  Deduction  Under  Decree  173/ 
85 

•  Exemption  from  Stamp  Taxes 
Under  Decree  186/74 

•  Industrial  Parks 

•  Low  Cost  Loans  for  Projects  Outside 
of  Buenos  Aires 

•  Tucaman  Regional  Tax  Incentives 

•  Patagonion  Regional  Tax  Incentives 

•  Incentives  for  Exports  bom 
Southern  Ports 

•  Corrientes  Regional  Tax  Incentive 

•  Export  Financing 

Preliminary  Results  of  Review 

For  the  period  January  1, 1991, 
through  December  31. 1991.  we 
preUminarily  determine  the  net  bounty 
or  grant  to  be  zero  for  Agrest,  Comercio. 
IVA.  and  Leger.  15.67  percent  ad 
valorem  for  Pulloverfin  and  0.76  percent 
ad  valorem  for  all  other  companies.  In 
accordance  with  19  CFR  255.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  countervaiUng  duties  as  follows 
for  all  shipments  of  the  subject 
merchandise  exported  from  Argentina 
on  or  after  January  1. 1991  and  on  or 
before  December  31. 1991:  zero  for 
Agrest.  Comercio.  IVA  and  Leger;  15.87  ' 
percent  ad  valorem  for  Pulloverfin  and 
0.76  percent  ad  valorem  for  all  other 
companies. 
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The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  zero  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  from  Agrest, 
Comercio,  IVA  and  Leger,  and  to  collect 
a  cash  deposit  of  15.87  percent  of  the 
f.o.b.  invoice  price  on  all  ^pments  of 
this  merchandise  from  Pulloverfin  and 
0.76  percent  of  the  f.o.b.  invoice  price 
on  shipments  of  this  merchandise  firom 
other  companies  from  Argentina 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  See  19  CFR  355.38(b).  Interested 
parties  may  submit  written  arguments  in 
case  briefs  on  these  preliminary  results 
within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  may  be 
submitted  seven  days  after  the  time 
limit  for  filing  the  case  brief.  Parties 
who  submit  written  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefe  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
adininistrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  3S5.38(c).  are  due.  llie 
Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  admini^rative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  August  8, 1995. 
Susan  G.  E«eniuii, 

Assistant  Secretary  for  Import 

Administiation. 

!FR  Doc.  95-20201  Filed  S-15-95:  8:45  am] 
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[C-S49-802] 

Ball  Baarings  and  Parts  Tfiereof  From 
Thailand;  Prelifninary  Results  of  a 
Countervailing  Duty  Administrative 
Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  ball 
bearings  and  parts  thereof  from 
Thailand.  We  preliminarily  determine 
the  total  boimty  or  grant  to  be  1.33 
percent  ad  valorem  for  all  companies  for 
the  i>eriod  January  1, 1993,  through 
December  SI,  1993.  If  the  final  resiilts 
remain  the  same  as  these  preliminary 
results  of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Kelly  Parkhill, 
Office  of  Coimtervailing  Compliance,       , 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230,  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  3, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR 19130)  the  countervailing  duty  order 
on  ball  bearings  and  parts  thereof  from 
Thailand.  On  May  4, 1994.  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportimity  to 
Request  Administrative  Review"  (59  FR 
23051)  of  this  coimtervailing  duty  order. 
On  May  31, 1994,  Torrington  Company, 
the  petitioner,  requested  an 
administrative  review  of  the  order.  On 
May  31 ,  1994,  Pelmec  Thai  Ltd. 
(Pehnec),  NMB  Thai  Ltd.  (NMB  Thai), 
and  NMB  Hi-Tech  Bearings  Ltd.  (NMB 
Hi-Tech),  the  respondent  companies  in 
prior  reviews,  also  requested  an 
administrative  review. 

On  June  15. 1994  (59  FR  30770).  we 
initiated  the  review,  covering  the  period 
January  1, 1993,  through  December  31, 
1993.  The  review  covers  nine  programs 
and  three  related  producers/exporters, 
NMB  Thai,  Pelmec,  and  NMB  Hi-Tech , 
which  are  wholly  owned  by  Minebea 
Co.,  Ltd..  of  Japan. 


Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
ball  bearings  and  parts  thereof.  Such 
merchandise  is  described  in  detail  in 
Appendix  A  to  this  notice.  The 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  Usted  in  Appendix  A  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Calculation  Methodology 

In  the  first  administrative  review, 
respondents  claimed  that  the  F.O.B. 
value  of  the  subject  merchandise 
entering  the  United  States  is  greater 
than  the  F.O.B.  price  charged  by  the 
companies  in  Thailand  (57  FR  26646; 
June  15, 1992).  They  explained  that  this 
discrepancy  is  due  to  a  mark-up  charged 
by  the  parent  company,  located  in  a 
third  country,  through  which  the 
merchandise  is  invoiced.  However,  the 
subject  merchandise  is  shipped  directly 
bom  Thailand  to  the  United  States  and 
is  not  transshipped,  combined  with 
other  merchandise,  or  repackaged  with 
other  merchandise.  In  other  words,  for 
each  shipment  of  subject  merchandise, 
there  are  two  invoices  and  two 
corresponding  F.O.B.  export  prices:  1) 
the  F.O.B.  export  price  at  which  the 
subject  merchandise  leaves  Thailand, 
and  on  which  subsidies  frt)m  the  Royal 
Thai  Government  (RTG)  are  earned  by 
the  companies,  and  upon  which  the 
subsidy  rate  is  calculated;  and  2)  the 
F.O.B.  export  price  which  includes  the 
parent  company  mark-up,  and  which  is 
listed  on  the  invoice  accom{>anying  the 
subject  merchandise  as  it  enters  the 
United  States,  and  upon  which  the  cash 
deposits  are  collected  and  the 
countervailing  duty  is  assessed.  In  prior  * 
reviews,  we  verified  on  a  transaction- 
specific  basis  the  direct  correlation 
between  the  invoice  which  reflects  the 
F.O.B.  price  on  which  the  subsidies  are 
earned  and  the  invoice  which  reflects 
the  marked-up  price  that  accompanies 
each  shipment  as  it  enters  the  United 
States. 

Respondents  argued  that  the 
calculated  ad  valorem  rate  should  be 
adjusted  by  the  ratio  of  the  export  value 
from  Thailand  to  the  export  value 
charged  by  the  parent  company  to  the 
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U.S.  customer  so  that  the  amount  of 
countervailing  duties  collected  would 
reflect  the  amount  of  subsidies 
bestowed.  The  Department  agreed  and 
made  this  adjustment  in  prior 
administrative  reviews  (57  FR  26646.  ^^ 
June  15, 1992;  and  58  FR  36392,  July  7, 
1993).  Since  the  mark-up  is  not  part  of 
the  export  value  upon  which  the 
respondents  earn  bounties  or  grants,  the 
Department  has  followed  the 
methodology  adopted  in  prior 
administrative  reviews,  and  calculated 
the  ad  valorem  rate  as  a  percentage  of 
the  original  export  value  from  Thailand 
and  then  multiplied  this  rate  by  the 
adjustment  ratio — ^the  original  export 
Talue  firom  Thailand  divided  by  the 
marked-up  value  of  the  goods  entering 
the  United  States. 

We  did  not  calculate  a  separate  rate 
for  each  company  becauise  NMB  Thai, 
Pelmec,  and  NMB  Hi-Tech  are  wholly 
owned  by  one  parent  company,  and  are 
therefore  related.  See  Final  Affirmative 
(Countervailing  Duty  Determination: 
Grain-Oreiented  Electrical  Steel  (GOES) 
from  Italy  (59  FR  18357, 18366,  April 
18, 1994).  As  a  result  of  this 
relationship,  we  considered  the  three 
companies  as  one  corporate  entity  in 
oiu-  calculations.  We  calculated  the 
bounty  or  grant  by  first  totalling  the 
benefits  received  by  the  three 
companies  for  each  program  used. 
EHviding  these  sums  by  the  total  Thai 
export  value  for  the  three  companies, 
we  calculated' the  unadjusted  bounty  or 
grant  for  each  program  used.  As 
described  above,  we  adjusted  these  rates 
by  multiplying  them  by  the  ratio  of  the 
original  export  price  from  Thailand  to 
the  marked-up  price  of  the  goods 
entering  the  United  States.  Finally,  we 
summed  the  adjusted  boimty  or  grant 
for  each  program,  to  arrive  at  the  total 
country-wide  bounty  or  grant. 

Anal3r8i8  of  Programs 

1.  Investment  Promotion  Act  of  1977  - 
Sections  31,  28  and  36(1) 

The  Investment  Promotion  Act  of 
1977  (IPA)  is  administered  by  the  Board 
of  Investment  (BOI)  and  is  designed  to 
provide  incentives  to  invest  in 
Thailand.  In  order  to  receive  IPA 
benefits,  each  company  must  apply  to 
the  BOI  for  a  Certificate  of  Promotion 
(license],  which  specifies  goods  to  be 
produced,  production  and  export 
requirements,  and  benefits  approved. 
These  licenses  are  granted  at  the 
discretion  of  the  BOI  and  are 
periodically  amended  or  reissued  to 
change  benefits  or  requirements.  Each 
IPA  benefit  for  which  a  company  is 
eligible  must  be  stated  specifically  in 
the  license. 


The  BOI  licenses  for  Pelmec,  NMB 
Thai  and  NMB  Hi-Tech  all  originally 
included  export  requirements.  In  the 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Ball  Bearings  and  Farts  Thereof 
from  Thailand  (54  FR  19130;  May  3, 
1989),  we  determined  that  because  the 
receipt  of  benefits  under  the  IPA 
licenses  was  contingent  upon  export 
performance,  these  benefits  were 
countervaLlable.  However,  effective 
January  1, 1990,  producers  of  electronic 
parts  (BOI  Category  4.6)  became  eligible 
to  apply  to  have  export  requirements 
eliminated  firom  their  BOI  hcenses.  Most 
of  the  subject  merchandise  is  classified 
by  BOI  imder  Category  4.6,  and 
consequently,  NMB  Thai.  NMB  Hi-Tech. 
and  Pelmec  all  applied  for  eliminations 
of  their  export  requirements.  NMB 
Thai's  export  requirements  were  lifted 
effective  October  16. 1992,  for  one 
license,  and  effective  November  9, 1992, 
for  its  three  remaining  licenses.  The 
export  requirements  for  NMB  Hi-Tech's 
two  licenses  were  lifted  effective 
February  26,  1990.  and  November  19, 
1990.  Export  requirements  were 
eliminated  &x)m  two  of  Pelmec's  three 
licenses,  effective  November  9, 1992. 
However,  because  the  BOI  considers 
some  of  the  subject  merchandise 
produced  by  Pelmec  under  one  of  its 
BOI  licenses  to  be  "ball  bearings  and 
parts  for  general  industry,"  the  export 
requirement  has  not  been  eliminated 
completely  from  its  remaining  license. 
Since  export  requirements  remain  in 
place  for  certain  ball  bearings  subject  to 
the  countervailing  duty  order  and  the 
subject  merchandise  constitutes  one 
class  or  kind  of  merchandise,  we 
preliminarily  determine  that  IPA 
benefits  continued  to  be  tied  to  export 
performance  for  manufacturers  of 
subject  merchandise  during  the  review 
period. 

Effective  April  1, 1993,  the  BOI  issued 
new  policies  and  criteria  for  investment 
promotion  in  BOI  Announcement 
Number  1/1993.  Under  BOI 
Announcement  Number  1/1993,  tax  and 
duty  privileges  for  promoted  projects 
approved  after  April  1, 1993,  are 
contingent  upon  location  of  the 
promoted  company  in  one  of  three  types 
of  investment  promotion  zones. 
Through  BOI  Announcement  Number  2/ 
1993,  which  also  became  effective  on 
April  1, 1993,  the  BOI  revised  its  list  of 
activities  eligible  for  investment 
promotion.  In  this  revised  list,  all  types 
of  ball  bearings  and  parts  thereof  were 
reclassified  under  industrial  category 
4.8,  "Manufacture  of  fabricated  metal 
products,  including  metal  parts  for 
automotive  and  electronic  products." 


The  BOI  Announcement  Number  2/1993 
specifies  that  promoted  projects 
approved  after  April  1, 1993,  and 
classified  under  category  4.8  must  be 
located  in  industrial  promotion  zones  2 
or  3.  Furthermore,  export  performance 
continues  to  be  a  requirement  for  certain 
IPA  benefits  in  zones  2  or  3. 

We  preliminarily  determine  that  IPA 
benefits  are  countervailable  because 
during  the  review  period  IPA  benefits 
continued  to  be  tied  to  export 
performance  for  manufacturers  of 
subject  merchandise. 

NMB  Thai  and  NMB  Hi-Tech  received 
benefits  under  three  sections  of  the  IPA 
during  the  review  period:  IPA  Sections 
31,  28,  and  36(1).  Pehnec  received 
benefits  under  IPA  Sections  28  and 
36(1). 

Section  31:  IPA  Section  31  allows 
companies  an  exemption  from  payment 
of  corporate  income  tax  on  profits 
derived  from  promoted  exports.  NMB 
Thai  and  NMB  Hi-Tech  claimed  an 
income  tax  exemption  under  Section  31 
on  the  income  tax  return  filed  during 
the  review  period. 

Section  28:  Prior  to  1992,  IPA  Section 
28  allowed  companies  to  import  fixed 
assets  free  of  import  duties,  the  business 
tax,  and  the  local  tax.  However,  effective 
January  1, 1992,  the  RTG  eliminated 
both  the  business  and  the  local  tax  and 
instituted  a  value  added  tax  (VAT) 
system. 

According  to  Section  21(4)  of  the  VAT 
Act,  if  Section  28  benefits  were  granted 
by  the  BOI  to  a  company  before  January 
1, 1992,  that  company,  when  importing 
fixed  assets  under  Section  28,  would 
continue  to  be  subject  to  the  business 
tax  provisions  under  Chapter  IV,  Title  n, 
of  the  Revenue  Code  before  being 
amended  by  the  VAT  Act.  In  accordance 
with  Section  21(4),  the  company  would 
be  required  to  pay  the  business  and 
local  taxes  only  if  its  BOI  license 
requirements  were  violated.  Section 
21(4)  of  the  VAT  Act  applies  to  Pelmec, 
NMB  Thai,  and  NMB  Hi-Tech  because 
all  of  their  licenses  were  granted  before 
January  1, 1992,  and  contain  Section  28 
benefits.  The  respondents  argued  in 
their  questionnaire  response  that  given 
the  provisions  of  the  VAT  Act  and, 
specifically.  Section  21(4),  their 
exemption  from  the  business  and  local 
taxes  no  longer  constitutes  a  benefit  to 
the  companies  because  1)  no  other 
companies  are  required  to  pay  the 
business  and  local  taxes,  and  2)  under 
Section  21(4).  payment  of  the  business 
and  local  taxes  serves  only  as  a  p>enalty 
for  noncompliance  with  BOI  license 
requirements.  We  verified  that  under 
the  new  VAT  law,  companies  are  no 
longer  required  to  pay  business  and 
local  taxes  with  the  exception  of  the 
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noncompliance  penalty  noted  above. 
For  these  reasons,  we  preliminarily 
determine  that  the  business  and  local 
tax  exemptions  imder  Section  2ft  no 
longer  constitute  a  countervailable 
benefit  for  companies  subject  to  Section 
21(4)  of  the  VAT  Act. 

However,  imder  provisions  of  Section 
21(4)  of  the  VAT  Act.  companies  that 
were  granted  Section  28  benefits  imder 
the  IPA  before  January  1, 1992,  are  not 
required  to  pay  VAT  on  imports  of  fixed 
assets.  In  the  1992  and  1993 
administrative  reviews,  the  respondents 
argued  that  this  exemption  from  VAT  on 
imports  of  fixed  assets  did  not 
constitute  a  benefit  to  the  companies 
because  all  companies  are  effectively 
exempted  from  VAT  on  their  imports  of 
fixed  assets.  According  to  Section  82  of 
the  VAT  Act,  the  VAT  liabiUty  is 
computed  by  subtracting  the  "input  tax" 
(the  VAT  paid)  from  the  "output  tax" 
(the  VAT  collected).  Consequently, 
companies  that  pay  VAT  on  imports  of 
fixed  assets  are  effectively  exempted 
from  this  VAT  payment  as  they  receive 
a  credit  for  the  VAT  they  paid  on 
purchases  of  all  inputs,  including 
imports  of  fixed  assets,  when  their 
monthly  VAT  liability  is  computed.  In 
the  1992  administrative  review,  we 
examined  this  issue  at  verification.  We 
confirmed  that  imder  the  VAT  system, 
companies  receive  credit  for  the  VAT 
paid  on  the  purchases  of  inputs  and,  as 
a  result,  no  VAT  is  effectively  paid  by 
companies  on  these  purchases.  Since 
VAT  liabihty  is  computed  on  a  monthly 
basis,  any  possible  time-value-of-money 
benefit  under  Section  21(4)  of  the  VAT 
Act  in  this  review  would  be 
insignificant.  On  this  basis,  we 
preliminarily  determine  that  the 
exemption  of  the  VAT  on  imports  of 
fixed  assets  under  Section  21(4)  of  the 
VAT  Act  does  not  constitute  a 
countervailable  benefit  to  the  companies 
specified  in  Section  21(4).  In  future 
administrative  reviews,  however,  the 
Department  will  continue  to  examine 
provisions  of  the  VAT  Act.  including 
Section  21(4).  to  ascertain  that  no 
countervailable  benefits  are  being 
provided  to  manufacturers  of  subject 
merchandise. 

Since  the  business  and  local  tax 
exemptions  under  Section  28  of  the  IPA 
and  the  VAT  exemption  imder  Section 
21(4)  of  the  VAT  Act  do  not  confer 
countervailable  benefits  to  companies 
subject  to  Section  21(4)  of  the  VAT  Act, 
we  preliminarily  determine  that  only 
the  exemptions  of  import  duties  on 
fixed  assets  under  Section  28  of  the  IPA 
continue  to  provide  countervailable 
benefits  to  the  respondent  companies 
which  were  all  subject  to  Section  21(4) 


of  the  VAT  Act  during  the  review 
period. 

Section  36(1):  IPA  Section  36(1) 
allows  companies  to  import  essential 
materials  (non-fixed  assets  that  are  not 
physically  incorporated  into  the 
exported  good)  free  of  import  duties. 
Pelmec,  NMB  Thai,  and  NMB  Hi-Tech 
all  claimed  such  exemptions  during  the 
review  period. 

To  calciUate  the  benefit  firom  Sections 
31,  28,  and  36(1)  of  the  IPA.  we 
followed  the  same  methodology  that  has 
been  used  in  prior  administrative 
reviews  (see,  e.g..  58  FR  16174,  March 
25, 1993;  57  FR  9413.  March  18. 1992). 
For  Section  31,  we  calculated  the 
benefit  by  calculating  the  difference 
between  what  each  company  paid  in 
corporate  income  tax  during  the  review 
period  and  what  it  would  have  paid 
absent  the  exemption.  We  did  this  by 
multiplying  the  corporate  income  tax 
rate  in  effect  during  the  review  period 
by  the  amoimt  of  each  company's 
income  that  was  exempted  from  income 
tax.  For  Sections  28  and  36(1),  we 
calculated  the  benefit  by  obtaining  the 
amount  of  import  duties  that  would 
have  been  paid  on  the  imports  absent 
the  exemption.  We  then  added  all  duty 
and  tax  savings  under  all  the  IPA 

Programs  and  divided  this  aggregate 
enefit  by  the  total  export  value  of  the 
subject  merchandise  (all  companies  in 
this  review  continued  to  receive  IPA 
benefits  contingent  upon  export 
performance  under  the  pre- April  1, 
1993,  BOI  regulations;  therefore,  we 
calculated  the  benefit  using  total  exports 
rather  than  total  sales).  We  then  made 
the  adjustment  for  the  parent  company 
mark-up  discussed  in  the  "Calculation 
Methodology"  section  above.  On  this 
basis,  we  preliminarily  determine  the 
bounty  or  grant  from  Q'A  Sections  31, 
28  and  36(1)  to  be  1.33  percent  ad 
valorem  during  the  review  period. 

2.  Electricity  Discounts  for  Exporters 

Electricity  discounts  for  exporters 
were  terminated  efiiective  January  1, 
1990.  However,  because  government 
authorities  can  defer  action  on  coinpany 
applications  for  up  to  five  years, 
residual  benefits  are  possible  up  to  five 
years  after  termination  of  the  program. 
Because  this  program  was  contingent 
upon  exports,  we  preliminarily 
determine  that  it  constitutes  an  export 
subsi^. 

NMB  Thai  received  such  residual 
benefits  during  the  review  period.  We 
calculated  the  benefit  attributable  to 
these  residual  benefits  by  dividing  the 
amount  of  the  electricity  discount  by  the 
total  F.O.B.  export  value  of  subject 
merchandise.  We  then  made  the 
adjustment  for  the  parent  company 


mark-up  discussed  in  the  "Calculation 
Methodology"  section  above.  On  this 
basis,  we  preliminarily  determine  the 
bounty  or  grant  from  residual  electricity 
discounts  to  be  less  than  0.005  percent 
ad  valorem  during  the  review  period. 

3.  Yax  Certificates  for  Exporters 

The  RTG  issues  tax  certificates  to 
exporters  of  record  which  are 
transferable  and  which  rebate  indirect 
taxes  and  import  duties  levied  on  inputs 
used  to  produce  exports.  This  rebate 
program  is  provided  for  in  the  "Tax  and 
Duty  Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act"  (Tax  and 
Duty  Act). 

The  Thai  Ministry  of  Finance 
computes  the  value  of  the  rebate  rates 
under  the  Tax  and  Duty  Act  based  on 
the  Basic  Input-Output  Table  of 
Thailand  (I-O  table).  Using  this  table, 
the  Ministry  computes  the  value  of  total 
inputs  (both  imported  and  domestic)  at 
ex-foctory  prices,  and  the  import  duties 
and  indirect  taxes  on  each  input.  As 
determined  in  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Ball 
Bearings  and  Parts  Thereof  from 
Thailand  (54  FR  19130;  May  3. 1989). 
these  rebates  are  countervailable  only  to 
the  extent  that  the  remissions  of  duties 
and  taxes  exceed  those  actually  levied 
on  physically  incorporated  inputs. 

Prior  to  1992,  there  were  two  rates  for 
tax  certificates,  the  "A"  rate,  which 
rebated  import  duties  andv^usiness 
taxes,  and  the  "B"  rate,  which  rebated 
only  business  taxes.  Exporters  of  the 
subject  merchandise  were  eligible  for 
the  "B"  rate  only.  Because  of  their  IPA 
benefits,  they  were  ineligible  to  receive 
the  "A"  rate. 

Effective  January  1. 1992.  as  a  result 
of  the  adoption  of  the  VAT,  the  "B"  rate 
was  terminated  and  the  "A"  rate  was 
revised  to  rebate  only  import  duties. 
Accordingly,  none  of  the  companies 
under  review  were  eligible  to  apply  for 
or  earn  rebates  under  this  program 
during  the  review  period.  Based  on 
prior  Department  practice,  we 
countervailed  the  benefits  under  the  Tax 
Certificates  program  at  the  time  the  tax 
certificates  were  earned.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Carbon  Steel  Butt-Weld 
Pipe  Fittings  fivm  Thailand.  55  FR 
1695. 1699  (January  18, 1990).  All  tax 
certificates  received  during  the  1993 
review  period  were  earned  in  prior 
years  and  were  countervailed  in  prior 
review  periods.  As  no  tax  certificates 
were  earned  during  the  review  period, 
we  preliminarily  determine  that 
producers  of  the  subject  merchandise 
received  no  bounty  or  grant  from  the  tax 
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certificate  program  during  the  review 
period. 

4.  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  exporters  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  review  period: 

•  Export  Packing  Credits 

•  Rediscount  of  Industrial  Bills 

•  Export  Processing  Zones 

•  IPA  Sections  33  and  36(4) 

•  Reduced  Business  Taxes  for 
Producers  of  Intermediate  Goods  for 
Export  Industries 

•  International  Trade  Promotion 
Fund 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  1.33  percent  ad  valorem 
for  the  period  January  1, 1993,  through 
December  31, 1993. 

If  the  final  results  of  this  review 
remain  the  same  as  the  preliminary 
lesults,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  1.33  percent  of 
the  F.O.B.  invoice  price  on  all 
shipments  from  Thailand  of  the  subject 
merchandise  exported  on  or  after 
January  1, 1993,  and  on  or  before 
December  31, 1993.  The  Department 
also  intends  to  instruct  the  Customs 
Service  to  collect  a  cash  deposit  of 
estimated  countervailing  duties  of  1.33 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  request 
disclosure  of  the  calculation 
methodology  and  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  Case  briefs  or  other 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttal 
comments,  limited  to  issues  raised  in 
the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
pubUcation  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
section  355.38(e)  of  the  Department's 
regulations. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 


the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due.  The  Department 
will  publish  die  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief,  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  vnth  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)  and  19 
CFR  355.22). 

Dated:  August  8. 1995. 

Susan  G.  Esserman, 

Assistant  Secretary,  for  Import  ^ 

Administration. 

Appendix  A 
Scope  of  the  Review 

The  products  covered  by  this  review, 
ball  bearings,  mounted  or  unmounted, 
and  parts  thereof,  are  described  below. 

Ball  Bearings,  Mounted  or  Uiunounted, 
and  Parts  Thereof 

These  products  include  all 
antifriction  bearings  which  employ  balls 
as  the  rolling  element.  During  the 
review  period,  imports  of  these  products 
were  classifiable  under  the  following 
categories:  antifriction  balls;  ball 
bearings  with  integral  shafts;  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof;  ball  bearing  type 
pillow  blocks  and  parts  thereof;  ball 
bearing  type  flange,  take-up,  cartridge, 
and  hanger  units,  and  parts  thereof;  and 
other  bearings  (except  tapered  roller 
bearings)  and  parts  Uiereof.  Wheel  hub 
units  which  employ  balls  as  the  rolling 
element  are  subject  to  the  review. 
Finished  but  unground  or  semiground 
balls  are  not  included  in  the  scope  of 
this  review.  Imports  of  these  products 
are  currently  classifiable  under  the 
following  HTS  item  numbers: 
8482.10.10,  8482.10.50,  8482.80.00. 
8482.91.00.  8482.99.10,  8482.99.70. 
8483.20.40.  8483.20.80,  8483.30.40. 
8483.30.80.  8483.90.20.  8483.90.30, 
8483.90.70.  8708.50.50.  8708.60.50. 
8708.99.50. 

This  review  covers  all  of  the  subject 
bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With 
regard  to  finished  parts  (inner  race, 
outer  race.  cage,  rollers,  balls,  seals, 
shields,  etc.).  all  such  parts  are  included 
in  the  scope  of  this  review.  For 
unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.),  such  parts  are 
included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  this  review  are  those 


where  the  part  will  be  subject  to  heat 
treatment  after  importation. 

(FR  Doc.  95-20213  Filed  S-15-9S;  8:45  am] 
Ba.UNO  CODE  3S10-06-P 


[C-301-003;  C-301-601] 

Roses  and  Other  Cut  Flowers  From 
Colombia;  Miniature  Carnations  From 
Colombia;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
administrative  reviews  of  the 
agreements  suspending  the 
countervailing  duty  investigation  on 
roses  and  other  cut  flowers  (roses)  from 
Colombia  and  the  countervailing  duty 
investigation  on  miniature  carnations 
(minis)  irom  Colombia.  These  reviews 
cover  the  period  of  review  (POR) 
January  1, 1993,  through  Decemt>er  31, 
1993,  and  eleven  programs.  We 
preliminarily  determine  that  the 
Government  of  Colombia  (GOC)  and  the 
signatories/exporters  of  roses  and  minis 
have  complied  with  the  terms  of  the 
suspension  agreements.  We  invite 
interested  parties  to  comment  on  these 
results. 

EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Kemp  or  Stephen  Jacques,  Office  of 
Agreements  Compliance,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994.  However, 
references  to  the  Department's 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23366  (May  31, 
1989))  (Proposed  Regulations],  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice,  .although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
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subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  of 
the  Uruguay  Round  Agreements  Act 
[See  60  FR  80  Qanuaiy  3. 1995)). 

Backgroand 

On  January  5, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  564)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  for 
the  1993  review  period.  On  January  31, 
1994  the  Colombian  Association  of 
Flower  Exporters  (Asocoflores) 
requested  administrative  reviews  of  the 
suspended  countervailing  duty 
investigations  covering  roses  and  minis 
for  the  1993  period.  On  February  17, 
1994.  the  Department  initiated  these 
reviews  (59  FR  7979).  The  Department 
is  now  conducting  these  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  and  19  CFR  355.22. 

Scope  of  Review 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  roses  and  minis  from 
Colombia.  During  the  POR,  such 
merchandise  covered  by  these 
suspension  agreements  was  classiRable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0603.10.60. 
0603.10.70,  0603.10.80,  and  0603.90.00 
for  roses,  and  0603.10.30  for  minis.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  descriptions  remain 
dispositive. 

tliese  reviews  of  the  suspended 
investigations  involve  over  800 
Colombian  flower  growers/  exporters  of 
roses,  over  100  Colombian  flower 
growers/exporters  of  minis,  as  well  as 
the  GOC.  We  verified  the  responses 
from  six  growOTs/exporters  of  the 
subject  merchandise:  Flores  La  Conchita 
German  Ribon  E.  en  C.  (roses  and 
minis):  Tuchany,  S.A.  (roses);  Flores  de 
Exportadon.  S.A.  (roses  and  minis); 
Queen's  Flowers  of  Colombia  Ltda. 
(roses  and  minis);  Florval,  S.A.  (roses 
and  nunis):  and  Flores  de  Fimza.  S.A. 
(roses  and  minis)  (collectively,  the  six 
companies).  The  suspension  agreement 
for  minis  covers  ten  programs:  (1)  Tax 
Reimbursement  Certificate  Program;  (2) 
BANCOLDEX  (funds  for  the  promotion 
of  exports);  (3)  Plan  Vallejo;  (4)  Free 
Industrial  Zones;  (5)  Export  Credit 
Insurance;  (6)  Coimtertrade;  (7) 
Research  and  Development;  (8)  Institute 
de  Fomento  Industrial  (IFI);  (9) 
Financier  de  DesarroUo  Territorial 
(FINDETER):  and  (10)  Fondo  Financiero 


de  Proyectos  de  DesarroUo  (FONADE). 
The  suspension  agreement  for  roses 
covers  the  ten  programs  listed  above,  as 
well  as  (11)  Air  Freight  Rates. 

Analjrsis  of  Programs 

We  examined  the  following  programs 
subject  to  the  suspension  agreements: 

(1)  Tax  Reimbursement  Certificate 
Program 

The  "Certificado  de  Reembolso 
Tributario"  (CERT)  or  Tax 
Reimbursement  Certificate  program 
allows  exporters  to  receive  a  full  or 
partial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  of  specific 
products  to  specific  destinations.  The 
GOC  determines  the  CERT  levels  based 
on  product  and  market  conditions. 

Under  the  terms  of  the  suspension 
agreements,  Colombian  flower  growers/ 
exporters  will  be  apply  for.  or  receive, 
tax  certificates  or  other  rebates, 
remissions,  or  exemptions  under  the 
CERT  program  for  exports  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico.  Moreover,  since  1987, 
when  the  GOC  restructured  the  CERT 
program,  the  level  of  CERT  payments  for 
exports  of  the  subject  merchandise  to 
the  United  States  and  Puerto  Rico  wee 
set  at  zero.  Therefore,  exporters  of  the 
subject  merchandise  are  no  longer 
eligible  to  receive  coimtervailable 
benefits. 

At  verification,  we  examined 
dociunentation  at  the  GOC  and  found 
that  this  program  was  not  used  by 
exporters  of  the  subject  merchandise  for 
exports  to  the  United  States  and  Puerto 
Rico  during  the  POR.  In  addition,  at 
verification  of  the  six  companies,  we 
examined  docummtation  and 
confirmed  that  they  did  not  use  the 
program  for  exports  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico  during  the  POR.  Therefore, 
we  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  the 
subject  merchandise  by  aboUsfaing  this 
program  for  exports  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico  and  that  this  program  did 
not  confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  and  Puerto  Rico 
during  the  POR. 

(2)  BANCOLDEX 

On  January  2, 1992,  the  former  Fondo 
de  Promodon  de  Exportaciones 
(PROEXPO)  transferred  from  a 
government-administered  fund  to  a 
commerdal  bank  and  was  renamed 
Banco  de  Comerdo  Exterior  de  Exterior 
(BANCOLIDEX).  The  same  resolutions 
continued  to  govern  export  loans 


granted  by  BANCOLDEX  as  previously 
g7  anted  by  PROEXPO. 

There  are  six  major  BANCOLDEX 
credit  lines:  Short-term  working  capital 
Colombian  peso  (peso)  loans;  medium- 
term  working  capital  peso  loans;  short- 
and  long-term  working  capital  U.S. 
dollar  (dollar)  loans;  long-term 
capitalization  peso  loans;  long-term 
capitalization  dollar  loans;  and  long- 
term  fixed  investment  loans.  In 
accordance  vtrith  Departmental  practice, 
we  will  treat  medium-term  working 
capital  peso  loans  as  long-term  working 
capital  peso  loans. 

Under  the  terms  of  the  suspension 
agreements,  Colombian  flower  growers/ 
exporters  will  not  apply  for,  or  receive 
any  export  financing  for  BANCOLDEX 
other  than  that  offered  on  non- 
preferential  terms,  and  at  or  above  the 
established  E)epartment  benchmark 
interest  rates.  For  the  roses  and  minis 
suspension  agreements  in  the  Roses  and 
Other  Cut  Flowers  from  Colombia  and 
Miniature  Carnations  from  Colombia: 
Final  Results  of  Countevailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations,  (published  conciurently 
with  this  notice),  the  Department 
established  new  benchmark  interest 
rates  for  all  short-  and  long-term  peso 
loans.  The  Department's  short-term 
benchmark  interest  rate  is  nominal  DTF 
(the  Colombian  Central  Bank  time 
deposit  rate,  the  "Depositos  a  Termino 
Fijo")  plus  3.66  percentage  points,  and 
for  long-term  loans  nominal  DTF  plus 
3.66  percentage  points  and  0.25 
percentage  point  for  each  additional 
year  after  the  first.  This  change  in  the 
benchmark  interest  rates  will  be 
effective  14  days  after  publication  of  the 
final  results  for  the  administrative 
reviews  1991  and  1992  (See  Roses  and 
Other  Cut  Flowers  from  Colombia  and 
Miniature  Carnations  from  Colombia: 
Final  Results  of  Countevailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations,  (published  concurrently 
with  this  notice).  As  discussed  below, 
we  preliminarily  determine  to  maintain 
those  benchmark  rates. 

Colombian  Peso  Loans 

At  verification,  we  examined  GOC 
doamients  and  confirmed  that 
BANCOLDEX  charged  interest  rates  on 
its  short-  and  long-term  peso  loans 
above  the  established  Department 
benchmark  interest  rates  in  effect  during 
the  POR.  In  addition,  we  found  that 
BANCOLDEX  issued  the  loans  on  non- 
preferential  terms.  We  also  examined 
the  six  companies'  accounting  records 
which  confirmed  that  the  companies 
received  BANCOLDEX  f)eso  loans  for 
the  subject  merchandise  on  non- 
preferential  terms  and  at  interest  rates  at 
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or  above  the  Department  benchmark 
rates  for  exports  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico  in  effect  during  the  POR. 
Therefore,  we  preliminary  determine 
that  BANCOLDEX  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  POR. 

In  order  to  update  previous 
benchmark  rates  determined  by  the 
Department,  we  reviewed  interest  rates 
in  Columbia  to  define  what  interest  rate 
benchmarks  were  appropriate  for  future 
BANCOLDEX  loans.  In  the  case  of  short- 
and  long-term  peso  BANCOLDEX  loans, 
the  Department  confirmed  at 
verification  that  the  GOC  adopted  rates 
based  on  the  Colombian  fixed  deposit 
rate,  DTF,  because  the  DTF  rates  more 
accurately  reflect  interest  rate 
fluctuations  in  the  market.  While  the 
Department  verified  that  there  is  no 
single,  predominant  source  of 
alternative  financing  in  Columbia,  we 
have  determined  that  the  independent 
government  agency,  FINAGRO  (Fondo 
para  el  financiameinto  del  Sector 
Agropecuario),  a  major  intermediary 
lender  to  the  agriculttual  sector,  is  an 
appropriate  alternative  source  of 
financing  for  the  Department's 
benchmarks.  FINAGRO  is  the  successor 
to  the  Fondo  Finandero  Agropecuario 
(FFA). 

The  most  recent  FINAGRO  short-term 
rate  is  equal  to  DTF  plus  up  to  6 
p>ercentage  points.  Because  the 
Department  is  unable  to  set  the 
benchmark  as  a  range  (i.e..  DTF  plus  up 
to  6  percentage  points),  the  Department 
established  a  benchmark  rate  applying 
the  methodology  .used  in  the  final 
determination  for  the  1991  and  1992 
administrative  reviews  (See  Roses  and 
Other  Cut  Flowers  and  Miniature 
Carnations  from  Columbia;  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations;  (published  concurrently 
with  this  notice).  In  calculating  the 
prospective  benchmarks  for  short-  and 
long-term  peso  loans,  the  Department 
preliminarily  determines  that  the  most 
recent  verified  weighted-average  interest 
rate  on  all  loans  financed  by  FINAGRO 
through  Caja  Agraria,  i.e.,  DTF  plus  3.66 
percentage  points  is  the  appropriate 
benchmark  for  short-term  financing. 

Consequently,  the  Department 
preUminarily  determines  that  the 
appropriate  benchmark  for  the  short- 
term  peso  loans  rate  is  the  nominal  DTF 
plus  3.66  percentage  points.  The 
Department  also  preliminarily 
determines  that  the  appropriate 
benchmark  for  long-term  peso  loans  is 
the  nominal  DTF  plus  3.66  percentage 
points,  plus  an  additional  0.25 


percentage  points  for  each  year  after  the 
first,  including  any  grace  period, 
reflecting  the  spread  between 
BANCOLDEX  short-  and  long-term 
loans.  Loans  provided  at  or  above  the 
benchmark  will  not  be  considered 
preferential. 

U.S.  Dollar  Loans 

At  verification,  we  examined  GOC 
docimients  and  confirmed  that 
BANCOLDEX  issued  short-  and  long- 
term  dollar  loans.  In  the  case  of  short- 
and  long-term  dollar  loans,  there  were 
no  benchmark  rates  in  effect  during  the 
POR,  because  these  loans  were 
introduced  in  1991,  i.e.,  after  the  last 
completed  reviews  of  the  suspension 
agreements. 

In  order  to  establish  dollar  benchmark 
rates,  we  followed  the  same  calculation 
methodology  as  in  the  final  notice  for 
Roses  and  Other  Cut  Flowers  and 
Miniature  Carnations  from  Columbia; 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations;  (published  concurrently 
with  this  notice).  We  confirmed  at 
verification  that  during  the  POR, 
BANCOLDEX  loan  interest  rates  on 
dollar  loans  charged  to  Colombian 
flower  growers/exporters  were  based 
upon  the  London  Interbank  Offered  Rate 
(LIBOR)  plus  a  variable  spread.  The 
Department  determines  that  LIBOR  will 
be  the  basis  of  the  benchmark  for  dollar 
loans,  because  LIBOR  is  used  as  the 
basis  for  dollar  loan  interest  rates  in 
Colombia.  Therefore,  the  Department 
preliminarily  determines  that  for  the 
short-term  dollar  loans  the  Department's 
benchmark  for  dollar-based  loans  in 
Colombia  will  be  the  six-month  LIBOR 
rate  in  effed  at  the  time  of  the  loan  plus 
1.52  percentage  points.  Based  on  the 
same  methodology  used  for  short-term 
dollar  loan  benchmark,  we  preliminarily 
determine  that  for  long-term  dollar 
loans  the  Department's  benchmark  for 
dollar-based  loans  in  Colombia  will  be 
the  six-month  LIBOR  rate  in  effed  at  the 
time  of  the  loan  plus  2.82  percentage 
points. 

It  should  be  noted  that  the  rate 
specified  here  was  calculated  based  on 
effedive.  not  nominal,  interest  rates;  the 
effective  rate  is  the  equivalent  to  the 
nominal  rate  calculated  on  the  basis  of 
interest  being  payable  at  the  end  of  the 
quarter.  BANCOLDEX  should  set  the 
nominal  interest  rate  for  dollar-based 
loans  at  a  level  that  is  high  enough  to 
ensure  that  the  effedive  interest  rate  of 
these  loans  are  at  or  above  the 
Department's  new  benchmark. 

(3)  Plan  Vallejo 

Plan  Vallejo  was  established  in  1967 
under  decree  444.  Its  purpose  is  to 


exempt  exporters  from  certain  indired 
taxes  and  aistoms  duties  assessed  on 
imported  capital  equipment  used  to 
produce  finished  produds  for  export. 
The  Institute  Colombiano  de  Comercio 
Exterior  (INCOMEX)  administers  the 
Plan  Vallejo  program. 

Under  the  terms  of  the  suspension 
agreements,  Colombian  flower  growers/ 
exporters  will  not  apply  for  or  receive 
any  benefits  from  duty  and  tax 
exemptions  for  capital  equipment  under 
Plan  Vallejo  for  exports  of  the  subjed 
merchandise  to  the  United  States  and 
Puerto  Rico.  At  verification,  we 
examined  the  GOC's  documentation  and 
confirmed  that  this  program  was  not 
used  by  the  exporters  of  the  subjed 
merchandise  for  exports  to  the  United 
States  and  Puerto  lUco  during  the  POR. 
Also,  GOC  officials  stated  that,  during 
the  POR,  no  flower  producer  applied  for 
Plan  Vallejo  benefits.  In  addition,  we 
verified  that  the  six  companies  did  not 
use  the  program  for  capital  equipment 
during  the  POR.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subjed  merchandise  of  the  United 
States  and  Puerto  Rico  during  the  POR. 
In  addition,  we  preliminarily  determine 
that  Plan  Vallejo  has  been  abolished  for 
the  subjed  merchandise  in  Resolution 
1212  since  flower  growers  are  ineligible 
to  receive  benefits  for  exports  to  the 
United  States  and  Puerto  Rico. 

(4)  Free  Industrial  Zones 

In  December  1985.  Law  109 
established  Free  Industrial  Zones  (FIZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Colombia 
are  designated  as  FIZs. 

At  verification,  we  examined 
documentation  at  the  Ministry  of 
Foreign  Trade  and  determined  that  there 
were  not  any  flower  producers  located 
in  FIZs.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailing  benefits  upon 
exports  of  the  subjed  merchandise  to 
the  United  States  and  Puerto  Rico 
during  POR.  We  also  preliminarily 
determine  that  during  the  POR  the  GOC 
had  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  merchandise. 

(5)  Export  Credit  Insurance 

Decree  444.  issued  in  1967, 
established  the  Export  Credit  Insurance 
program.  Under  the  Export  Credit 
Insurance  program  a  company  may^ 
receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  expenses,  etc.] 
that  it  would  have  difficulty  covering  as 
a  result  of  the  insolvency  of  its  foreign 
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client.  Several  commodities  are 
ineligible  for  the  program:  coffee  in 
certain  forms,  crude  leather,  oil  and  by- 
products, precious  and  semiprecious 
stones,  gold,  perishable  goods,  and 
others.  The  subject  merchandise  is 
classified  under  the  "perishable  goods" 
category  which  renders  all  exports  of 
the  subject  merchandise  ineligible  for 
the  program. 

Under  the  terms  of  the  suspension 
agreements,  Colombian  flower  growers/ 
exporters  shall  notify  the  Department  in 
writing  prior  to  applying  for  any  benefit 
from  the  Export  Credit  Insurance 
program  for  exports  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico.  Because  we  did  not  receive 
any  such  notification  and  confirmed 
that  subject  merchandise  is  ineligible  for 
this  program,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  and  Puerto  Rico 
during  the  POR.  We  also  preliminarily 
determine  that  the  GOC  has  eliminated 
the  subsidy  by  abolishing  this  program 
for  the  subject  merchandise. 

(6)  Countertrade 

Law  48  of  1983  established  a  special 
system  for  three  types  of  exchange 
arrangements:  (1)  countertrade;  (2) 
compensation  offsets;  and  (3)  three-way 
trade.  GOC  officials  have  stated  that  in 
1986,  Decree  1459  terminated  the 
exchange  system  and  there  has  been  no 
follow-up  legislation  which  would  re- 
establish the  exchange  system.  We 
confirmed  that  this  program  had  been 
terminated  on  that  date.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailing  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  POR. 
We  also  preliminarily  determine  that 
the  GOC  has  eliminated  the  subsidy  by 
abolishing  this  program  for  the  subject 
merchandise. 

Other  Programs 

Although  not  specifically  listed  in  the 
suspension  agreements,  we  examined 
the  following  programs: 

(7)  Research  and  Development 

Columbian  flower  exporters,  on  a 
voluntary  basis,  allowed  the  Central 
Bank  to  withhold  a  certain  percentage  of 
the  CERT  rebates  earned  on  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  and  other 
countries  for  research  and  development 
from  January  1983  (the  effective  date  of 
the  original  suspension  agreement) 
throu^  November  1985,  when  the 
rebate  rate  for  roses  and  other  cut 


flowers  subject  to  the  suspension 
agreement  was  reduced  to  zero.  In  1985. 
the  GOC  issued  Resolution  10,  which 
established  a  fund  from  the  CERT 
payments  that  were  withheld  fcH*  the 
cultivation  of  and  general  and 
technological  research  on  all  flowers. 
The  resolution  requires  that  any  funds 
expended  under  this  resolution  be 
disbursed  in  a  manner  consistent  with 
the  suspension  agreements.  The 
resolution  10  account  was  officially 
closed  in  October  1991  and  no 
contributions  were  made  to  the  account 
during  the  POR.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  POR. 
We  also  prehminarily  determine  that 
the  GOC  has  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  subject  merchandise. 

(8)  Instituto  de  Fomento  Industrial  (IFI) 
Loans 

The  Instituto  de  Fomento  Industrial, 
or  Institute  for  the  Promotion  of  the 
Industrial  Sector,  is  a  branch  of  the 
Colombian  Ministry  of  Economic 
Development.  It  provides  financing  to 
all  sectors  of  the  Colombian  economy 
and  to  large  and  small  companies. 
Companies  with  assets  above  1.25 
billion  pesos  may  borrow  directly  from 
IFI,  while  smaller  companies  may 
borrow  funds  from  IFI  which  are 
rediscounted  through  financial 
intermediaries. 

Two  IFI  credit  lines  are  available  to 
only  exporters.  These  include  a  credit 
line  for  new  exporters  and  relocation  of 
export  enterprises,  and  the  ANDEAN 
Trade  Preference  Act  (ATPA)  line  of 
credit.  The  other  IFI  credit  lines  are 
available  to  all  enterprises.  These 
include  a  commercial  sector  line  of 
credit,  a  line  of  credit  for  free  zones,  a 
line  of  credit  for  working  capital,  a  line 
of  credit  for  capital  equipment,  a 
capitalization  line  of  credit,  ordinary 
resoimie  loans,  a  line  of  credit  for  motel 
and  tovuist  projects,  and  a  line  of  credit 
for  market  studies.  Loans  are  available 
in  both  pesos  and  dollars. 

Loan  terms  and  rates  vary  by  credit 
line  and  length  of  the  loan.  Fixed  asset 
dollar  loans  are  available  for  five-year 
terms  at  LIBOR  plus  five  percentage 
points.  Peso  working  capital  loans  are 
available  for  terms  of  up  to  three  years 
at  TCC  (DTF)  plus  five  percentage 
points.  Long-term  peso  loans  are 
available  for  terms  up  to  seven  years  at 
TCC  plus  six  percentage  points  plus  a 
0.25  percentage  point  for  each 
additional  year  after  the  fifth.  ATPA 
loans  are  available  in  pesos  for  up  to 


four  years  at  TCC  plus  five  percentage 
points  for  working  capital  loans  and  for 
terms  of  up  to  twelve  years  for  fixed 
asset  peso  loans  at  T(X  plus  five 
percentage  points  plus  a  0.25  percentage 
point  for  each  year  after  the  fifth.  In 
addition,  ATPA  fixed  asset  loans  are 
available  in  dollars  at  LIBOR  plus  five 
percentage  points  plus  0.25  for  each 
year  after  the  fifth. 

We  verified  that  the  non-export  lines 
of  credit  provided  by  IFI  were  granted 
to  a  broad  range  of  Colombian  industry 
sectors  including:  agriculture,  mining, 
textiles,  metallic  products,  financial 
establishments,  and  chemicals,  rubber 
and  plastics.  Therefore,  we 
preliminarily  determine  that  IFI's  non- 
export  lines  of  credit  are  not  provided 
to  a  specific  enterprise  or  industry  or 
group  thereof  and  that  they  are  not 
countervailable. 

Furthermore,  we  verified  that  no 
Colombian  flower  growers/exporters 
received  loans  under  the  two  export 
credit  lines  during  the  POR.  We 
preliminarily  determine  that  the  GOC 
and  the  Colombian  flower  growers/ 
exporters  of  the  subject  merchandise 
were  in  compliance  with  the  suspension 
agreements  because  IFI's  export  credit 
lines  were  not  used  by  Colombian 
flower  growers/exporters  of  the  subject 
merchandise  diuing  the  POR.  However, 
flower  growers/exporters  of  the  subject 
merchandise  are  eligible  to  apply  for 
and  receive  IFI's  export  credit  lines. 
Any  such  loans  must  be  on  non- 
preferential  terms,  and  at  or  above  the 
Department's  most  recent  benchmarks 
(See  Section  n.c  of  the  suspension 
agreements).  We  preliminarily 
detennine  that  the  short-  and  long-term 
benchmarks  for  IFI  loans  are  the  same 
as  those  for  BANCOLDEX  peso  and 
dollar  financing  apply  [See  Section  2 
above). 

(9)  Financiera  de  Desarmllo  Territorial 
(FINDETER) 

FINDETER,  a  government  financial 
entity,  finances  state  and  municipal 
govenunents  and  governmental  entities  . 
to  promote  urban  and  regional 
development  projects  relating  to 
infrastructure  and  development  in  the 
public  sector.  The  Department  verified 
that  all  projects  are  aimed  to  improve 
the  public  sector,  and  that  Colombian 
flower  growers/exporters  are  not  eligible 
to  receive  FINDETER  loans.  Therefore, 
we  preliminarily  determine  that 
FINIDETER  financing  is  not 
countervailable  for  exports  of  the 
subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  POR. 
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{10}  Fonda  Financiero  de  Proyectos  de 
Desarmllo  (FONADE) 

FONADE  is  an  industrial  and 
commercial  state  entity  owned  by  the 
National  Department  of  Planning. 
FONADE  finances  feasibility  studies  on 
pre-investment  projects  that  are  not 
conditioned  on  exporting.  The  main 
client  is  the  National  Institute  for  Road 
Development.  We  verified  that  no 
Colombian  flower  growers/exporters  ot 
the  subject  merchandise  applied  for  or 
received  financing  fit)m  FONADE 
during  the  POR.  Therefore,  we 
preliminarily  detennine  that  FONADE's 
financing  was  not  used  by  Colombian 
flower  growers/exporters  of  the  subject 
merchandise  during  the  POR. 

Program  Specific  to  the  Roses  and 
Other  Cut  Flowers'  Suspension 
Agreement 

(11)  Air  Freight  Rates  (apply  only  to  the 
roses  suspension  agreement) 

The  Departmento  Administrative  de 
■  la  Aeronautica  Civil  (DAAC)  is  the 
government  agency  that  develops, 
maintains  and  regulates  air  transport 
and  air  space  activities.  Section  D(3l  of 
the  suspension  agreement  states  that  the 
Department  may  consider  rescinding  the 
agreement  if  the  air  freight  rates  paid  by 
cut  flower  exporters  approach  the 
govenunent-mandated  maximum  rates 
set  by  the  DAAC  because  such  rates 
might  be  indicative  of  government 
control  rather  than  the  result  of 
competitive  forces. 

At  verification,  we  examined  the 
companies'  air  freight  bills  and  found 
that  the  rates  negotiated  between  the 
flower  producers  and  air  freight  carriers 
were  between  the  minimum  and 
maximum  rates  i}ermitted  and  did  not 
approach  the  maximum.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  POR. 

Preliminary  Results  of  Review 

We  prehminarily  determine  that  the 
GOC  and  signatory  companies  have 
complied  with  all  the  terms  of  the 
suspension  agreements  during  the 
period  January  1, 1993  throu^ 
December  31, 1993.  In  addition,  we 
preliminarily  determine  that  the  peso 
and  dollar  benchmarks  estabhshed  in 
the  1991  and  1992  administrative 
reviews  of  these  suspended 
investigations  will  continue  to  apply  to 
loans  after  the  date  of  publication  of  the 
final  results  of  these  administrative 
reviews,  and  until  revised  by  the 
Department  [See  Roses  and  Other  Cut 
Flowers  and  Miniature  Carnations  from 


Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations; 
(published  concurrently  with  this 
notice). 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  in  those 
comments,  must  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  tiie  date  of  publication  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  final 
results  of  its  analysis  of  issues  raised  <n 
any  such  written  comments  or  at  a 
hearing.  This  administrative  review  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  8. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  95-20300  Filed  8-15-95:  8:45  am] 
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Roses  and  Other  Cut  Flowers  From 
Colombia;  Miniature  Carnations  From 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations. 

SUMMARY:  On  October  18, 1994,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  agreements  suspending  the 
countervailing  duty  investigations  on 
roses  and  other  cut  flowers  (roses)  from 
Colombia  and  on  miniature  carnations 
(minis)  from  Colombia.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
After  reviewing  all  the  comments 
received,  we  determine  that  the 
Government  of  Colombia  (GOC)  and 
producers/exporters  of  roses  and  minis 
have  complied  with  the  terms  of  the 
suspension  agreements  during  the 
periods  January  1, 1991,  through 
December  31, 1991,  and  January  1, 1992, 
through  December  31, 1992. 
EFFECTIVE  DATE:  August  16, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Kemp  and  Stephen  Jacques,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994.  However, 
references  to  the  Department's 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23366;  May  31. 
1989)  (Proposed  Regulations],  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  E)epartment's  regulations  of 
the  Uruguay  Round  Agreements  Act 
[See  60  FR  80  (January  3,  1995)). 

Background 

On  October  18, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  52,514)  the  preliminary  results  of  its 
administrative  reviews  of  the 
agreements  suspending  the 
countervailing  duty  investigations  on 
roses  and  minis  fit>m  Colombia  [See 
Roses  and  Other  Cut  Flowers  From 
Colombia;  Suspension  of  Investigation, 
48  FR  2,158  (January  18, 1983);  Roses 
and  Other  Cut  Flowers  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and  Revised 
Suspension  Agreement,  51  FR  44,930 
(December  15, 1986);  and  Miniature 
Carnations  from  Colombia;  Suspension 
of  Countervailing  Duty  Investigation,  52 
FR  1,353  (January  13, 1987)).  We  have 
now  completed  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
[the  Tariff  Act),  and  19  CFR  355.22. 

Scope  of  Review 

The  products  covered  by  these 
administrative  reviews  constitute  two 
"classes  or  kinds"  of  merchandise:  roses 
and  minis  from  Colombia.  During  the 
PORs,  such  merchandise  covered  by 
these  suspension  agreements  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
0603.10.60,  0603.10.70,  0603.10.80,  and 
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0603.90.00  for  roses,  and  0603.10.30  for 
minis.  The  HTS  it«m  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  descriptions 
remain  dispositive. 

These  reviews  of  the  suspended 
investigations  involve  over  450 
Colombian  flower  growers/exporters  of 
roses,  over  100  Colombian  flower 
growers/exporters  of  minis,  as  well  as 
the  GOC.  We  verified  the  response  from 
four  producers/exporters  of  the  subject 
merchandise:  Floramehca,  Inc.  (roses 
and  minis);  Jardines  de  los  Andes  S.A. 
(roses  and  minis);  Agrosuba,  Ltda.  (roses 
and  minis)  and  Horticultura  de  la 
Sabana  (minis)  (collectively,  the  four 
companies).  The  suspension  agreement 
for  minis  covers  seven  programs:  (1)  Tax 
Reimbursement  Certificate  Program;  (2) 
PROEXPO/BANCOLDEX  (hmds  for  the 

f>romotion  of  exports);  (3)  Plan  Vallejo; 
4)  Free  hidustrial  Zones;  (5)  Export 
Credit  Insiuance;  (6)  Countertrade;  and 
(7)  Research  and  Development.  The 
suspension  agreement  for  roses  covers 
the  seven  programs  listed  above,  as  well 
as  (8)  Air  Freight  Rates. 

Analjrsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Also,  at  the  request 
of  the  GOC,  we  held  a  public  hearing  on 
January  9, 1995.  We  received  comments 
from  the  respondents,  the  GOC  and 
Association  de  Flores  (Asocolflores), 
and  the  petitioners,  the  Floral  Trade 
Covmcil  (FTC). 

Convment  1 :  The  FTC  asserts  that  both 
suspension  agreements  allow  the 
Department  to  terminate  the  suspension 
agreements  if  producers/exporters 
account  for  less  than  85  percent  of  the 
total  exports  of  the  subject  merchandise 
to  the  United  States  and  Puerto  Rico. 
Further,  the  FTC  claims  that  there  is 
efiiactively  no  sus(>ension  agreement  for 
the  minis  since  the  GOC  does  not  have 
an  up-to-date  list  of  signatories  diuing 
the  periods  of  review  (PORs)  (See  Roses 
and  Other  Cut  Flowers  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and  Revised 
Suspension  Agreement,  51  FR  44,930, 
and  44,933  (December  15, 1986);  and 
Miniature  Carnation  from  Colombia; 
Suspension  of  Countervailing  Duty 
Investigation.  52  FR  1,353  and  1,356 
(January  13, 1987)). 

Department's  Position:  The 
suspension  agreement  on  minis  states 
that  should  exports  to  the  United  States 
by  the  producers  and  exporters  account 
for  less  than  85  percent  of  the  subject 
merchandise  imported  directly  or 
indirectly  into  the  United  States  from 
Colombia,  the  Department  may  attempt 
to  negotiate  an  agreement  with 


additional  producers  or  exporters  or 
may  terminate  this  Agreement  and 
reopen  the  investigation  under  19  CFR 
355.18(b)(3)(c)  of  Uie  Commerce 
Regulations. 

We  have  found  that  the  GOC  has  not 
maintained  an  up-to-date  list  of 
signatories  for  both  suspension 
agreements.  However,  the  GOC 
reported,  and  the  Department  verified, 
information  for  all  producers/exporters 
during  the  PORs,  regardless  of  whether 
they  had  signed  the  suspension 
agreements.  At  verification,  we 
reviewed  the  Colombian  Custom 
Authority's  list  of  all  flower  companies 
exporting  minis  to  the  United  States  and 
Puerto  Rico  for  1991  and  1992  [See 
verification  exhibits  I>-VIII  and  I>-DC). 
In  addition,  the  Department  reviewed 
and  verified  at  each  GOC  agency 
information  for  all  producers  of  the 
subject  merchandise,  regardless  of  their 
signatory  status.  At  the  Banco  de  la 
Republica  (the  Central  Bank),  we 
checked  computer  records  of  U.S.  and 
Puerto  Rican  country  identification 
codes  showing  that  no  CERT  payments 
were  made  to  any  flower  growers/ 
exporters  for  shipments  of  the  subject 
merchandise.  At  PROEXPO/ 
BANCOLDEX,  we  reviewed  and  verified 
all  loans  issued  and  outstanding  in  1991 
[See  also  Govenunent  Verification 
Report)  and  we  have  determined  that 
the  Colombian  flower  growers/exporters 
have  complied  with  the  terms  of  the 
suspension  agreements  during  the 
PORs.  Similarly,  we  verified  that  no 
coimtervailable  benefits  were  granted  to 
or  received  by  any  flower  growers/ 
exporters  for  Plan  Vallejo,  Air  Freight 
Rates,.  Free  Industrial  Zones,  and  Export 
Credit  Insiuance  Program.  Based  on  this 
evidence,  the  Department  verified  more 
than  85  percent  of  the  Colombian  flower 
growers/exporters  during  the  PORs. 
Consequently,  the  Department  will 
neither  renegotiate  the  minis  suspension 
agreement  with  the  GOC  and  the 
growers/exporters  of  the  subject 
merchandise,  nor  terminate  the 
suspension  agreements,  nor  reopen  the 
investigation.  However,  the  Department 
may  reqiiire  respondents  to  update  the 
list  of  signatories  of  the  suspension 
agreements  for  future  administrative 
reviews. 

Comment  2:  The  FTC  contends  that 
the  GOC  is  imable  to  monitor  the 
ultimate  shipment  destination  of 
exports  for  which  CERT  rebates  were 
granted  and  therefore  unable  to  monitor 
compliance  with  the  suspension 
agreements  with  regard  to  the  CERT 
program  [See  A4iniature  Carnations  from 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Determination  not  to 


Terminate  Suspended  Investigation,  59 
FR  10,790,  and  10,793  (March  8, 1994); 
FTC  Public  Factual  Submission  at 
Exhibits  9  and  10  (August  1, 1992);  FTC 
Public  Request  for  Verification  Quly  23. 
1993)). 

Department's  Position:  We  disagree 
with  petitioners.  At  verification,  the 
Department  reviewed  documentation 
provided  by  the  four  companies  and  by 
the  Central  Bank,  including  applications 
and  records  of  official  government 
approval  and  disapproval  for  CERT 
payments.  The  Department  also 
examined  export  documents  (DEX)  and 
other  shipping  documents  to  determine 
destinations  of  shipments  receiving 
CERT  payments,  and  verified  that  no 
shipments  of  the  subject  merchandise 
received  CERT  payments.  We  also 
verified  documentation  at  the  four 
companies  confirming  that  the  GOC  did 
not  grant  CERT  payments  on  subject 
merchandise  [See  verification  reports 
for  each  company).  Thus,  we  have 
determined  that  the  GOC  has  adequately 
monitored  the  suspension  agreements 
and  has  provided  the  Department  of 
relevant  reports  in  accordance  with  the 
terms  of  the  suspension  agreements  [See 
also  Miniature  Carnations  from 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Determination  not  to 
Terminate  Suspended  Investigation,  59 
FR  10,790  (Comment  7)  (March  8, 
1994)). 

Comment  3:  The  FTC  asserts  that 
export  docimnents  offer  no  objective 
support  for  the  conclusion  that  CERT 
payments  were  made  only  for  third- 
country  exports.  The  FTC  contends  that 
the  GOC  panted  CERT  payments  on 
certain  shipments  wbicn  may  either 
have  been  transhipped  to  the  United 
States  without  traveling  the  entire 
distance  to  Canada  and  Europe  or  have 
been  reshipped  to  the  United  States 
bom  the  Netherlands  Antilles  and 
Panama  [See  Associacion  Colombiana 
de  Exportadores  v.  United  States,  704  F. 
Supp.  1114  (OT  1989),  affd  901  F.2d 
1089,  cert,  denied  498  U.S.  848  (1990)). 
Moreover,  the  FTC  cites  the 
BANCOLDEX  annual  report  for  1992 
and  asserts  that  the  GOC  admitted  that 
Panama  and  the  Netherlands  Antilles 
"have  been  traditionally  identified  as 
destinations  for  fictitious  and  over- 
invoiced  exports"  in  order  to  receive 
CERT  rebates,  and  that  "it  was  precisely 
for  this  reason  that  the  CERT  program 
was  abolished  for  these  countries  in 
early  1992."  The  FTC  asserts  that  the 
sheer  volume  shipped  to  Panama  and 
the  Netherlands  Antilles  indicates  that 
it  was  a  substantial  conduit  for 
transhipment  [See  Fresh  Cut  Roses  from 
Colombia  and  Ecuador,  Inv.  Nos.  731- 
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TA-684-85.  USrrC  Pub.  2766.  at  C-7 
(March  1994)).  Consequently,  the  FTC 
alleges  that  this  is  a  prima  facie  breach 
of  the  suspension  agreements,  which  are 
no  longer  in  the  public  interest,  and  that 
the  Department  is  required  pursuant  to 
19  U.S.C.  1671c(i)  to  resume  the 
investigation  and/ or  issue 
countervailing  duty  orders. 

The  GOC  argues  that  the  value  of  total 
exports  of  all  Colombian  products  to 
Panama  (or  even  the  Netherlands 
Antilles)  does  not  indicate  that  a  single 
flower  was  transshipped  through  the 
Netherlands  Antilles.  Contrary  to  FTC's 
assertions,  the  GOC  explains  that 
bananas  and  flowers  are  not  the  largest 
of  Colombia's  non-traditional  exports; 
however,  they  are  the  largest 
agricultural  exports. 

Department's  Position:  The 
suspension  agreements  obligate 
Colombian  growers/exporters  to 
renounce  CERT  payments  on  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico.  Additionally,  in 
January  1987,  the  GOC  set  the  level  of 
CERT  payments  at  zero  percent  for 
exports  of  the  subject  merchandise.  At 
verification,  the  Department  fully 
verified  the  non-receipt  of  CERT 
payments  on  exports  of  the  subject 
merchandise  by  reviewing  the  Central 
Bank's  CERT  printouts  by  destination. 
At  the  four  companies,  we  examined 
several  third-country  sales,  including 
sales  to  Panama  and  the  Netherlands 
Antilles,  by  reviewing  the  export 
documents  (DEXs),  the  receipt  of 
payments,  and  airway  bills.  In  addition, 
we  examined  the  ultimate  destination  of 
specific  sales  of  the  subject 
merchandise.  Based  on  the  findings  of 
verification,  we  found  no  evidence  to 
support  an  allegation  of  transshipment 
or  reshipment  of  the  subject 
merchandise.  As  a  result,  we  have 
determined  that  with  respect  to  this 
issue  the  GOC  and  the  flower  growers/ 
exporters  were  in  compliance  with  the 
suspension  agreements  during  the 
PORs. 

Comment  4:  The  FTC  argues  that 
since  CERT  rebates  are  not  necessarily 
tied  to  third-country  exports,  the 
Department  should  reconsider  its 
position  that  "rebates  tied  to  exports  to 
third  countries  do  not  benefit  the 
production  of  export  of  the  subject 
merchandise." 

Department's  Position:  It  is  the 
Department's  policy  that  rebates  tied  to 
exports  to  third  countries  do  not  benefit 
the  production  or  export  of  the  subject 
merchandise  destined  for  the  United 
States.  We  found  no  evidence  in  the 
questionnaire  responses  or  at 
verification  that  would  cause  us  to 
reconsider  our  position  [See  Miniature 


Carnations  from  Colombia;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  not  to  Terminate 
Suspended  Investigation,  59  FR  10,790 
(Comment  7)  (March  8, 1994)).  The 
Department  verified  that  Colombian 
exporters  only  received  CERT  payments 
based  on  exports  to  countries  other  than 
the  United  States  during  the  PORs.  The 
Department  has  determined  that  CERT 
payments  benefit  only  those  shipments 
to  which  they  are  tied,  and  not  to 
shipments  of  subject  merchandise  to  the 
United  States. 

Comment  5:  The  FTC  asserts  that  the 
GOC  did  not  comply  with  the 
suspension  agreements  with  regard  to 
Colombian  peso  (peso)  loans  for  the 
following  reasons: 

First,  the  FTC  claims  that  were  the 
Department  to  compare  the  interest  rates 
on  1991  and  1992  PROEXPO/ 
BANCOLDEX  (BANCOLDEX)  loans  to 
the  weighted-average  commercial 
lending  published  by  the  International 
Monetary  Fund  (IMF)  or  the  FFA/ 
FINAGRO  (FINAGRO)  rates  during  the 
PORs.  the  Department  would  find  that 
Colombian  flower  growers/exporters 
received  loans  at  preferential  interest 
rates. 

Second,  the  FTC  asserts  that  the 
Department  should  not  equate 
compliance  with  pre-established 
benchmark  interest  rates  with 
compliance  with  the  terms  of  the 
suspension  agreement  covering  minis, 
because  under  the  minis  suspension 
agreement  the  Colombian  flower 
growers/exporters  have  two  distinct 
obligations:  (1)  not  not  apply  for  or 
receive  financing  at  preferential  terms; 
and  (2)  not  to  apply  for  or  receive 
financing  other  than  that  offered  at  or 
above  the  most  recent  benchmark 
interest  rates  determined  by  the 
Department. 

Finally,  the  FTC  argues  that  if  the 
Department's  1989  benchmark  for  minis 
were  to  be  applied  to  1991  and  1992 
loans  received  for  roses,  the  Department 
would  likely  find  Colombian  producers/ 
exporters  receiving  BANCOLDEX  loans 
at  preferential  rates  during  the  PORs. 
The  1989  minis  benchmarks  set  by  the 
Department  were  tied  to  the  "Depositors 
a  Termino  Fijo"  (DTF)  interest  rate, 
which  is  based  on  Colombian  financial 
institution's  90-day  deposit  rates,  and 
was  set  at  DTF  plus  one  percentage 
point.  The  FTC  asserts  that  the  annual 
average  DTF  rate  compared  to  a  sample 
of  individual  loan  rates  for  roses 
exporters  shows  these  exporters 
received  preferential  loans. 
Consequently,  the  FTC  asserts  that  the 
suspension  agreements  should  either  be 
revised  or  found  unworkable. 


The  GOC  argues  that  all  Colombian 
flower  producers/exporters  of  minis  and 
roses  have  fully  complied  with  the 
terms  of  their  respective  suspension 
agreements.  Furthermore,  the  GOC 
asserts  that  the  FTC  incorrectly  applies 
the  minis  benchmark  interest  rates  to 
loans  for  exports  of  roses.  The  GOC 
explains  that  the  current  benchmarks  for 
roses  and  minis  differ,  not  because  there 
is  a  defect  in  the  suspension  agreements 
or  because  of  the  Department's 
approach,  but  instead  because  the  FTC 
had  requested  a  review  of  only  the 
minis  suspension  agreement  in  1989. 
Regardless,  the  GOC  claims  that  loans 
issued  to  roses  growers/exporters  met 
the  benchmarks  established  under  the 
minis  suspension  agreement. 

Department's  Position:The 
Department  disagrees  with  the  FTC.  The 
Department  has  determined  in  previous 
reviews  that  any  changes  to  benchmark 
interest  rates  for  the  suspension 
agreements  should  be  set  prospectively, 
since  suspension  agreements  are 
forward  looking  [Miniature  Carnations 
From  Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Determination  Not  To 
Terminate  Suspended  Investigation,  59 
FR  10,790,  and  10,795  (March  8,  1994)). 
Because  the  Department's  benchmarks 
are  prospective  and  are  based  on  an 
appropriate  alternative  source  of 
financing,  loans  at  or  above  the 
benchmark  did  not  confer  any 
countervailable  benefits.  Furthermore, 
the  Department  verified  that  the 
Colombian  flower  growers/exporters  of 
the  subject  merchandise  have  fulfilled 
the  two  distinct  obligations  in  the 
suspension  agreements:  (1)  not  to  apply 
for  or  receive  financing  at  preferential 
terms;  and  (2)  not  to  apply  for  or  receive 
financing  other  than  that  offered  at  or 
above  the  most  recent  benchmark 
interest  rates  determined  by  the 
Department. 

At  verification,  the  Department 
reviewed  all  loans  issued  by 
BANCOLDEX  during  the  PORs,  in 
particular  the  four  companies  we  visited 
at  verification,  and  found  that  the  loans 
granted  were  on  terms  consistent  with 
the  suspension  agreements. 
Additionally,  because  BANCOLDEX 
loans  were  pegged  to  the  floating  DTF 
rate,  and  the  DTF  rate  fluctuated  widely 
over  the  review  periods,  we  did  not 
compare  the  rate  on  an  individual  loan 
with  the  annual  average  DTF  rate. 
Therefore,  Colombian  flower  growers/ 
exporters  did  not  apply  for  or  receive 
financing  at  preferential  terms,  and  the 
Department  determines  that  the  GOC 
did  not  confer  any  countervailable 
benefits  during  the  PORs,  and  that 
signatories  complied  with  the  terms  of 
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the  suspension  agreements  for  the 
BANOOLOEX  programs  during  the 
PORs. 

Finally,  the  Department  agrees  with 
the  respondents  mat  because  the 
suspension  agreements  are  two  separate 
agreements,  it  is  erroneous  to  apply  the 
1989  minis  benchmark  interest  rates  to 
the  roses  suspension  agreement. 

Comment  6:  The  FTC  asserts  that  the 
Department  should  reconsider  its  use  of 
the  subsidized  FINAGRO  interest  rate, 
when  establishing  new  short-  and  long- 
term  benchmarks.  The  FTC  argues 
instead  that  the  Department  use 
weighted-average  interest  rates  of 
available  non-govemment-related 
financing  at  commercia]  lending  rates 
maintained  by  the  Central  Bank  during 
the  PORs.  In  addition,  the  FTC  asserts 
that  the  Department  is  not  required  to 
look  to  interest  rates  available  to  the 
agricultural  sector,  when  the  rates  are 
not  available  to  flower  growers/ 
exporters  (See  Rice  From  Thailand; 
Pnliminary  Results  of  Countervailing 
Duty  Administrative  Review,  57  FR 
8,437  and  8.439  CMarch  10, 1992)). 

The  FTC  asserts  that  if  the 
Department  decides  to  base  its  peso  loan 
benchmarks  on  FINAGRO  interest  rates, 
then  it  should  use  the  maximimi  interest 
rates  for  large  producers,  i.e..  DTF  plus 
6  percentage  points.  In  addition,  the 
FTC  argues  that  the  Department  should 
adjust  die  interest  rates  to  reflect  the 
spread  between  short-  and  long-term 
BANCOLDEX  loans.  The  FTC  argues 
that  the  Department  should  not 
establish  a  two-tier  benchmark  system, 
or  a  range  of  interest  rate  benchmarics, 
because  there  would  be  no  criteria  by 
which  the  Department  could  determine 
what  is  preferential 

The  GOC  assets  that  the  FTC  offers  no 
basis  upon  which  the  Department  could 
support  a  change  from  a  FINAGRO 
based  benchmark  to  weighted-average 
interest  rates  on  available  non- 
govemment-related  finanHng  at 
commercial  lending  rates.  The  GOC 
argues  that  FINAGRO  lending  rates  are 
appropriate  because  the  rates  are  not 
enterprise  or  industry  specific,  which 
otherwise  would  make  them  a 
counteravailable  subsidy  [See  Final 
Affirmative  Countervailing  Duty 
Determination:  Miniature  Carnations 
from  Columbia,  52  FR  32,033,  and 
32,037  (August  25, 1987);  and  Roses  and 
Other  Cut  Flowers  From  Colombia;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  and  Revised 
Suspension  Agreement,  51  FR  44,930, 
and  44,932  (December  15, 1986)). 

The  GOC  asserts  that  the 
Department's  benchmarks  for  peso  loans 
(DTF  plus  6  percentage  points,  phis  0.25 
percentage  point  for  each  year  ^er  the 


fint  year)  are  not  the  actual  FINAGRO 
rates.  Instead,  the  appropriate 
benchmark  interest  rates  set  by  the 
Departments  should  be  in  accordance 
with  FINAGRO's  specified  interest  rates 
of  January  24, 1992,  i.e..  DTF  plus  2 
percentage  points  for  small  producers 
and  DTF  plus  up  to  6  for  large 
producers,  with  no  provisions  for  an 
additional  one  quarter  percentage  point 
for  long-term  loans.  The  GOC  asserts 
that  the  actual  interest  rate  paid  by  the 
borrower  is  determined  by  arm's-length 
negotiations  between  the  borrower  and 
the  financial  intermediary  and  that  the 
FINAGRO's  specified  interest  rates  serve 
as  a  cap  for  any  loans  issued  by  the 
intermediary  bank. 

Department's  Position:  While  the 
Department  verified  that  there  is  no 
single,  predominant  source  of 
alternative  financing  in  Colombia,  we 
have  determined  that  FINAGRO,  a  major 
intermediary  lender  to  the  agricultxual 
sector,  is  an  appropriate  alternative 
source  of  financing  for  the  Department's 
benchmarks.  Because  there  is 
insufficient  information  on  the  record 
about  nongovernment-related  financing 
at  commercial  rates,  we  have 
determined  that  it  is  inappropriate  to 
weight  average  the  commercial  interest 
rates. 

The  most  recent  FINAGRO  short-term 
rate  is  equal  to  the  Colombian  fixed 
deposit  rate,  DTF,  plus  up  to  6 
percentage  points.  We  agree  with 
petitioners  that  by  establishing  a  range 
of  interest  rate  benchmarks  (i.e..  DTF 
plus  up  to  6  percentage  points),  as 
suggested  by  respondents,  there  is  in 
effect  no  benchmark  because  this  would 
be  equivalent  to  setting  the  benchmark 
(minimum  rate)  at  DTF — a  rate  that  does 
not  reflect  commercial  rates  or  an 
alternative  rate  of  financing.  Therefore, 
the  Department  determines  that  the 
most  recent  verified  average  interest  rate 
on  all  loans  (administrative  review 
1993)  financed  by  FINAGRO  through 
Caja  Agraria,  i.e.,  nominal  DTF  plus 
3.66  percentage  points,  is  the 
appropriate  benchmark  for  short-term 
£biancing.  These  interest  rates  were 
verified  in  the  conciurent  1993 
administrative  review  (See  Government 
Verification  Report  1993-Administrative 
Review  of  Countervailing  Duty 
Suspension  Agreements  on  Roses  and 
Other  Cut  Flowers  and  Miniature 
Carnations  from  Colombia  (July  21, 
1995)).  Since  BANCOLDEX  also 
administered  long-term  loans,  we 
determine  that  the  same  nominal  DTF 
plus  3.66  percentage  points,  plus  an 
additional  0.25  percentage  point  for 
each  year  after  the  first  is  the 
appropriate  benchmark.  Furthermore, 
loans  provided  at  or  above  the 


benchmark  will  not  be  considered 
preferential  (See  Comments  5  and  9). 

The  Department  determines  not  to 
adopt  the  two-tier  interest  rate  system 
(borrowers  can  receive  different  interest 
rates  depending  on  the  size  of  the 
company)  because  BANCOLDEX  loans 
are  not  issued  on  the  basis  on  the  size 
of  flower  growers. 

The  Department  determines  that  the 
short-  and  long-term  benchmarks  for 
peso  doiominated  financing  will  be 
effective  14  days  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

Comment  7:  The  FTC  requests  that  the 
Department  weight-average  Caja  Agraria 
interest  rates  widi  FINAGRO  rates  as 
done  in  previous  reviews.  In  the  case 
that  there  is  conflicting  data,  the  FTC 
suggests  rejecting  such  data  and  using 
best  information  available. 

In  response,  the  GCXZ  claims  that  the 
reported  Caja  Agraria  interest  rates  are 
lower  than  reported  FINAGRO  rates 
(Submission  of  June  3, 1994)  and  further 
argues  that  the  submitted  information 
does  not  conflict  with  rates  provided  in 
the  questionnaire  response,  which  were 
reported  as  applicable  rates  for  different 
denomination  loans. 

Department's  Position:  The 
Depairtment  disagrees  with  petitioners. 
FINAGRO  is  the  major  alternative 
source  of  agriciiltural  financing  in 
Colombia  that  provides  rediscoimt  rates 
to  intermediary  banks  in  Colombia.  We 
have  determined  that  because 
information  submitted  by  respondents 
about  Caja  Agraria  rates  conflicts  with 
what  we  found  at  verification  and 
because  Caja  Agraria's  interest  rates  are 
similar  to  the  rates  offered  by  FINAGRO, 
FINAGRO  interest  rates  represent  the 
best  alternative  source  of  financing  for 
agricultural  entities  in  Colombia. 

Comment  8:  The  FTC  asserts  that  the 
Department  should  use  effective  rather 
than  nominal  interest  rates.  The  FTC 
contends  that  effective  rates  are  a  more 
accurate  measure  of  a  subsidy  and 
reflect  a  considerably  higher  rate.  The 
FTC  asserts  that  nominal  rates  vary 
widely,  since  commissions  and  other 
surcharges  can  add  to  the  cost  of  a  loan. 
In  addition,  the  FTC  asserts,  the  GOC 
has  not  established  that  the  financial 
intermediary  does  not  assess  siucharges 
for  its  services  or  use  of  its  own  funds 
in  financing  loans. 

bx  response,  the  GOC  argues  that  the 
nominal  and  effective  interest  rates  are 
equivalent,  because  the  nominal  rate  is 
the  rate  expressed  as  if  interest  were  due 
at  the  beginning  of  each  quarter,  while 
the  effective  rate  is  the  equivalent  rate 
calculated  on  the  basis  of  interest  being 
payable  at  the  end  of  the  quarter. 
Furthermore,  the  GOC  argues  that  there 
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are  no  surcharges  by  financial 
intermediaries  on  BANCOLDEX  loans 
for  the  portion  of  the  loan  provided  by 
the  financial  intermediary. 

Department's  Position:  We  agree  with 
respondents.  The  Department 
determines  that  the  nominal  and 
effective  interest  rates  are  equivalent,  as 
stated  by  respondents.  In  addition,  the 
Department  verified  that  there  are  no 
surcharges  by  financial  intermediaries 
on  BANCOLDEX  loans  for  the  portion  of 
the  loan  provided  by  the  financial 
intermed&ary.  Therefore,  we  will 
continue  using  nominal  interest  rates. 

Comment  9:  The  FTC  contends  that 
the  Department  must  determine  whether 
Colombian  flower  growers/exporters 
have  received  U.S.  dollar  (dollar)  loans 
at  preferential  interest  rates.  To  the 
extent  that  the  suspension  agreements 
restrict  the  Department's  ability  to 
administer  the  law,  the  FTC  asserts  that 
the  agreements  must  be  terminated  or 
amended  for  the  PORs.    - 

The  FTC  asserts  that  the  Department 
should  determine  the  coimtervailability 
of  dollar  loans  administered  by 
BANCOLDEX  during  the  PORs  because 
none  of  the  international  lending  and 
development  institution  funding  (i.e., 
the  Corporation  Andina  de  Fomento 
(CAF),  Banco  Latinoamericano  de 
Exportaciones  (BLADEX)  and  Fondo 
Latinoamericano  de  Reservas  (FLAR)). 
satisfy  the  three  criteria  established  by 
die  North  Star  Steel  Ohio  v.  United 
States,  824  F.  Supp.  1074  (OT  1993); 
First,  the  GOC  partially  funded  FLAR 
and  CAF  and  FLAR  is  located  in 
Colombia,  that  is  a  "coimtry  under  the 
agreement."  Second,  the  FTC  asserts 
that  "the  terms  and  benefits"  of  FLAR, 
CAF  and  BLADEX  are  "wiUiin  the 
purview  of  the  GOC"  since 
BANCOLDEX  controls  the 
administration  of  these  programs  and 
the  distribution  of  funds.  Third,  the  FTC 
contends  that  the  U.S.  Government  did 
not  ftmd  either  CAF  or  BLADEX. 

The  GOC  asserts  that  since  the  source 
of  funds  for  the  dollar  loans  was  not  the 
GOC  but  international  lending  and 
development  institutions,  there  is  no 
legal  basis  for  the  Department  to  declare 
them  countervailable,  regardless  of  the 
interest  rate  (See  Proposed  CVD 
Regulations,  54  FR  23,366,  23,374,  and 
23,382  (May  31, 1989)  Section 
355.44(o). 

Department's  Position:  We  disagree 
with  respondents.  Respondents  suggest 
that  the  BANCOLDEX  loans  fimded  by 
the  dollars  secured  from  CAF,  FLAR, 
and  BLADEX  are  non-countervailable 
because  these  are  international 
development  or  lending  institutions.  It 
is  long-standing  Department  poUcy  that 
loans  fit)m  international  institutions, 


such  as  the  World  Bank  or  the  Inter- 
American  Development  Bank  (lADB), 
are  not  countervailable  subsidies  (See 
Final  Affirmative  Countervailing  Duty 
Determination:  Fuel  Ethanol  from 
Brazil.  51  FR  3361,  3375  (January  27, 
1986);  Final  Results  of  Countervailing 
Duty  Administrative  Review;  Oil 
Country  Tubular  Goods  from  Argentina 
(OCTG).  56  FR  64493  (December  10, 
1991);  and  North  Star  Steel  of  Ohio  v. 
United  States.  824  F.  Supp.  1074,  and 
1079  (OT  1993)).  Nevertheless,  as 
demonstrated  below,  whether  the  CAF, 
FLAR,  and  BLADEX  are  international 
development  or  lending  institutions  is 
irrelevant  for  this  review. 

When  determining  the 
countervai  lability  of  funding  supplied 
by  international  institutions,  the 
Department's  analysis  considers  not 
only  the  source  of  the  funding  for  a 
particular  program,  but  how  those  funds 
are  administered.  The  Department 
analyzes  whether  the  international 
institution  or  the  government  in  the 
recipient  coimtry  controls  the 
administration,  the  terms,  conditions, 
and  interest  rate  of  the  loan  program. 
OCTG,  56  FR  at  64496.  In  this  context, 
the  Department  is  careful  to 
"distinguish  the  countervailable  benefit 
accruing  from  the  government's  action 
from  the  benefits  to  the  borrower 
extended  by  the  international  lending 
institution."  North  Star  Steel.  824  F. 
Supp.  at  1079. 

According  to  Article  21  of  the  7th  Law 
(January  11, 1991), .the  Colombian 
Congress  in  its  General  Rules  for 
Foreign  Trade  called  for  the  creation  of 
the  Banco  de  Comercio  Exterior  de 
Colombia  S.A.  (BANCOLDEX)  as  a 
financial  institution  linked  to  the 
Ministry  of  Foreign  Trade.  This  law 
enabled  the  GOC  to  replace  PROEXPO 
with  BANCOLDEX  and  to  regulate 
BANCOLDEX's  legal  and  operational 
aspects.  In  November  1991,  the  GOC 
passed  decree  2505  officially 
establishing  BANCOLDEX  and  defining 
its  legal  nature,  function,  rights,  and 
obligations.  The  business  purpose  of 
BANCOLDEX  consists  mainly,  but  not 
exclusively,  of  the  promotion  of 
activities  related  to  exports.  To  this  end, 
BANCOLDEX  acts  as  a  discount  or 
rediscount  bank,  rather  than  as  a  direct 
intermediary.  Despite  the  change  in 
name  from  PROEXPO  to  BANCOLDEX, 
the  same  GOC  resolutions  which 
governed  export  loans  granted  by 
PROEXPO  govern  those  granted  by 
BANCOLDEX. 

In  the  North  Star  Steel  case  cited 
above,  the  Court  affirmed  the 
Department's  determination  that  lADB 
loans  were  not  countervailable  because 
the  financing  was  from  an  international 


lending  institution  and  the  Government 
of  Argentina  had  no  control  over  the 
administration  of  the  loans.  In  similar 
cases,  the  Department  has  found  a 
subsidy  where  a  portion  of  the  loans 
was  provided  by  the  government  of  the 
recipient  country  involved  (Ethanol,  51 
FR  at  3375).  hi  all  cases,  it  is  the 
Department's  policy,  where  the  funding 
is  international  in  nature,  to  examine 
the  administration  of  the  funding,  i.e., 
the  origin  and  nature  of  the  loan  terms, 
to  determine  what  party  or  parties 
control  the  funds.  In  the  OCTG  case 
cited  above,  the  international  lending 
institution  set  the  interest  rates  on  its 
loans  while  the  Argentina  government 
provided  only  guarantees  and  had  no 
control  over  the  interest  rate  set  by  the 
lending  institution  (See  OCTG.  56  FR 
64496). 

The  BANCOLDEX  loan  programs  are 
an  updated  version  of  the  PROEXPO 
loan  programs  with  the  addition  of  the 
dollar  loan  program.  The  GOC 
resolutions  governing  the  BANCOLDEX 
programs  are  identical  to  the  PROEXPO 
resolutions.  Most  importantly, 
BANCOLDEX  loans,  including  the  terms 
and  benefits  applicable  to  those  loans, 
are  within  the  GOC's  control.  The 
interest  rates,  terms,  and  conditions  of 
the  BANCOLDEX  dollar  loans  are  set  or 
controlled  by  the  GOC  through  the 
governing  resolutions,  i.e..  Resolutions 
13/91  and  4/92.  Therefore,  despite  the 
source  of  the  funding  for  the  dollar 
loans,  the  Department  determines  that 
the  dollar  loans  administered  by 
BANCOLDEX  are  potentially 
countervailable  and  the  Department  has 
calculated  dollar  benchmarks 
accordingly  (See  Comment  10  below). 

Comment  10:  the  FTC  asserts  that,  by 
using  the  aimual  weighted-average 
effective  U.S.  prime  lending  rates 
reported  in  the  Federal  Reserve  rather 
than  one  quarter  of  1994  as  done  in  the 
preliminary  determination,  the 
Department  would  find  that  the  dollar 
denominated  BANCOLDEX  loans  issued 
during  the  PORs  were  preferential  (the 
weighted-average  U.S.  lending  rate  for 
1992  was  8.72  percent,  compared  to  the 
dollar  denominated  loans  issued  to  the 
five  leading  exporters  of  roses  and  minis 
in  1992;  See  Public  questionnaire 
response).  Consequently,  the  FTC 
requests  that  the  Department  either 
terminate  the  suspension  agreements  or 
remove  their  reference  to  benchmarks 
and  determine  compliance  with  the 
suspension  agreements  based  on  current 
rates  for  1991  and  1992. 

However,  the  FTC  argues  that  should 
the  Department  decide  to  estabhsh 
prospective  benchmarks,  the 
Department  should  include  dollar 
benchmarks  for  BANCOLDEX  loans  for 
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the  foUowing  reasons:  the  Department 
cannot  know  whether  dollar  loans  will 
continue  to  be  funded  by  international 
financial  institutions  or  whether 
BANCOLDEX  will  convert  non-funded, 
peso-based  loans  to  dollar-based  loans. 
Furthermore,  the  FTC  argues  that  it  is 
unclear  whether  international  loiding 
institutions  will  continue  to  supply  the 
funding  to  BANCDLDEX  for  these  loans. 

When  setting  dollar  benchmarks,  the 
FTC  argues  that  instead  of  the  GOC's 
proposed  benchmark  based  on  the 
average  rate  for  fixed  and  floating  loans 
under  $1  million,  the  Department 
should  compare  interest  rates  on 
BANCOLDEX  loans  to  the  U.S.  Prime 
rate  for  comparable  commercial 
financing  as  published  by  the  Fedeal 
Reserve  (See  Certain  Steel  Products 
from  Mexico,  58  FR  37,358  (Dep't 
Comm.  1993)).  Or  at  minimum,  the  FTC 
argues  that  the  Department  should 
establish  multiple  benchmarks 
reflecting  different  size  loans  at  fixed  or 
floating  rates. 

The  GOC  disagrees  with  the  proposed 
benchmark  and  contends  that  the 
Department  should  adopt  the  following: 
first,  the  Department  should  use  the 
average  lending  rate  for  loans  under  $1 
million,  because  some  BANCOLDEX 
loans  at  issue  are  not  limited  to  amoimts 
under  $100,000.  Second,  because  some 
of  the  BANCOLDEX  dollar  loans  are 
floating  rates,  the  GOC  claims  that  the 
Department  should  average  the  Federal 
Reserve's  short-term  floating  and  fixed 
rate  for  loans  under  $1  million.  Third, 
the  GOC  asserts  that  the  Department 
should  use  the  most  recent  published 
terms  of  Federal  Reserve  lending 
statistics.  Foiulh,  the  GOC  contends  that 
the  Department  should  convert  its 
Prime-base  benchmark  to  a  London 
Interbank  Offered  Rate  (LIBOR)  based 
benchmark,  by  taking  the  appropriate 
Prime-based  benchmark  rate  spread,  and 
adding  the  average  spread  between 
Prime  and  LIBOR.  If  not  converted  to 
LIBOR,  it  wUl  create  severe 
administrative  problems  for 
BANCOLDEX  to  be  working 
simultaneously  with  two  different  base 
rates.  Finally,  because  the  rates 
pubUshed  in  the  Federal  Reserve 
Bulletin  are  compoimd  interest  rates, 
the  GOC  asserts  that  the  Department 
should  permit  the  GOC  to  freely  set  the 
nominal  interest  rate  at  whatever  level 
is  necessary  to  ensure  that  the  effective 
interest  rate  equals  or  exceeds  the 
proposed  benchmarie. 

C!onsequently,  because  the  actual  rate 
on  short-term  BANCOLDEX  loans 
exceeded  the  GOC's  proposed 
benchmark  rate,  there  is  no  basis  for 
requiring  producers/exporters  to 
renegotiate  any  outstanding  loans.  If  any 


dollar  loans  nonetheless  did  have  to  be 
refinanced  or  repaid,  the  GOC  contends 
that  the  Department  must  allow  time  for 
this  process  to  occvu  (See  Comment  9). 

Department's  Position:  The 
DepaJrtment  agrees  with  respondents 
that  the  calculation  of  the  dollar  loan 
benchmark  in  the  Department's 
preliminary  determination  was  incorrect 
because  it  was  not  necessarily 
representative  of  dollar-based  interest 
rates  in  Colombia.  The  Department  has, 
therefore,  modified  its  calculation  of  the 
dollar  loan  benchmark  in  the  following 
manner,  which  is  consistent  with  the 
Department's  prior  practice  [See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Mexico:  58  FR  37358  (July  9, 
1993])  [See  Calculation  Memo  (July  21, 
1995)). 

The  Department  determines  that 
LIBOR  will  be  the  basis  of  the 
benchmark  for  dollar  loans,  because 
LIBOR  is  used  as  the  basis  for  dollar 
loan  interest  rates  in  Colombia. 
Therefore,  the  Department's  benchmark 
for  dollar-based  loans  in  Colombia  will 
be  the  six-month  LIBOR  rate  in  effect  at 
the  time  of  the  loan  plus  1.52  percentage 
points.  The  Department  determines  that 
the  short-  and  long-term  benchmarks  for 
dollar  denominated  financing  will  be 
effective  14  days  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews  (See  Comment 
11  below). 

It  should  be  noted  that  the  rate 
specified  here  was  calculated  based  on 
effective,  not  nominal,  interest  rates;  the 
effective  rate  is  the  equivalent  to  the 
nominal  rate  calculated  on  the  basis  of 
interest  being  payable  at  the  end  of  the 
quarter.  BANCOLDEX  will  now  be 
required  to  set  the  nominal  interest  rates 
for  dollar-based  loans  at  a  level  that  is 
high  enough  to  ensiu^  that  the  effective 
interest  rates  of  these  loans  are  at  or 
above  the  Department's  new  benchmark. 

Comment  11:  The  GOC  asserts  that  if 
any  dollar  loan  needs  to  be  refinanced 
or  repaid,  the  Department  should  grant 
90  days  after  the  publication  of  the  final 
results  for  the  process  of  refinancing  to 
occur.  This  is  the  same  period  initially 
established  in  the  minis  suspension 
agreement  (52  FR  1355,  para.  n.B., 
1986). 

Department's  Position:  We  agree  with 
respondents.  The  Department,  therefore, 
determines  that  the  effective  date  for 
completing  the  repayment  and/or 
refinancing  of  any  outstanding  dollar 
and  peso  loans  to  meet  the  new  short 
and  long-term  dollar  and  peso 
benchmarks  is  90  days  after  publication 
of  these  final  results  in  the  Federal 
Register. 


Comment  12:  The  FTC  claims  that 
under  the  terms  of  the  suspension 
agreements  the  Department  is  forced  to  - 
apply  outdated/subsidized  benchmark 
interest  rates  to  determine 
"compliance"  with  the  suspension 
agreements.  The  FTC  objecfis  to  the 
Department's  practice  in  setting 
prospective  and  outdated  benchmark 
interest  rates  to  determine  compliance 
with  the  terms  of  the.  suspension 
agreements  and  argues  that  the 
IDepartment  should  either  terminate  the 
suspension  agreements  with  respect  to 
the  BANCOLDEX  program,  or,  at  least, 
amend  the  agreements  by  prohibiting 
Colombia  growers  from  receiving  loans 
at  non-preferential  rates.  The  FTC 
asserts  that  the  Department  should 
refrain  fitim  establishing  fixed 
benchmark  interest  rates,  and  instead  ■ 
the  Department  should  determine  a 
benchmark  for  each  review  period  by 
adhering  to  the  precedents  set  in  the 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  Steel  Wire  Rope  frx>m  Thailand, 
56  FR  46299  (September  11, 1991);  and 
Final  Results  of  the  Administrative 
Review  for  Rice  from  Thailand,  59  FR 
8,906,  and  8,907  (1994). 

The  FTC  claims  that  the  suspension 
agreements  are  not  in  the  public  interest 
because  Colombian  flower  growers/ 
exporters  can  "technically"  comply 
with  the  terms  of  the  suspension 
agreements  while  at  the  same  time 
receive  loans  at  preferential  interest 
rates.  Because  the  benchmarks  are 
outdated,  the  FTC  asserts,  they  are 
incapable  of  eliminating  the  net  subsidy 
on  flowers.  Thus,  the  FTC  contends  that 
if  Colombian  flower  growers  continue  to 
receive  loans  at  preferential  interest 
rates,  the  Department  should  either 
impose  countervailing  duties  or  fashion 
a  suspension  agreement  that  eliminates 
the  subsidy,  offsets  the  subsidy 
completely,  or  ceases  the  exports. 

In  addition,  the  FTC  asserts  that  the 
Department  cannot  predict  future 
interest  rates,  especially  since  interest 
rates  fluctuated  widely  between  19  and 
32  percent  during  the  POR,  or  predict 
what  Colombian  flower  growere/ 
exporters  could  ]:eceive  in  non-peso 
based  interest  rates  years  after 
establishing  benchmarks  which  may  not 
be  applicable  to  unforeseen  loan 
programs. 

Ice  GOC  contends  that  there  are 
several  reasons  why  loans  are  non- 
preferential:  First  the  Department 
establishes  its  benchmark  interest  rates 
as  a  spread  above  a  base  rate — ^this  ties 
the  benchmark  interest  rate  to  a  market 
indicator  like  the  DTF,  Prime  rate,  and/ 
or  LIBOR — and  no  longer  as  a  fixed 
interest  rate  benchmaix.  Second,  GOC 
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keeps  BANCOLDEX  interest  rates  in  line 
with  overall  interest  rate  levels 
regardless  of  the  Department's 
benchmarks.  Finally,  prospective 
benchmarks  could  be  to  the  advantage, 
i.e.,  too  low,  but  just  as  well  to  the 
disadvantage,  i.e.,  too  high,  for  the 
Colombia  flower  growers/exporters. 

Department's  fositiow.Hha 
Department  disagrees  with  petitioners. 
The  Department  determines  that 
suspension  agreements  are  forward 
looking,  and  that  the  Department  sets 
benchmark  interest  rates  prospectively 
(See  Miniature  Carnations  from 
Colombia:  Final  Results  of 
Countervailing  Duty  Administrative 
Beview;  56  FR  14240  (April  8, 1991)  and 
Miniature  Carnations  from  Colombia: 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  Not  To  Terminate 
Suspended  Investigation;  59  FR  10790, 
(March  8, 1994.)). 

At  verification,  the  Department 
examined  docimientation  that  indicated 
that  BANCOLDEX  charged  interest  rates 
on  its  short-  and  long-term  loans  above 
the  Department's  established  benchmark 
rates  in  effect  during  the  POR.  The 
Department  also  found  that  the 
companies  received  BANCOLDEX  loans 
on  terms  consistent  with  the  suspension 
agreements.  Consequently,  we  have 
determined  that  signatories  vren  in 
compliance  with  the  terms  of  the 
suspension  agreements  for  the 
BANCOLDEX  programs.  Since 
BANCOLDEX  loans  were  above  the 
benchmark  rates,  the  Department 
determines  that  the  GOC  did  not  confer 
any  countervailable  benefits  through  the 
BANCOLDEX  programs  during  the  POR. 
The  Department  finds  that  signatories 
compUfsd  with  the  suspension 
.  agreements'  benchmarks  and  avoided 
coimtervailable  benefits  during  the  POR, 
resulting  in  a  situation  analogous  to 
non-use  for  the  BANCOLDEX  programs 
by  Colombian  flower  growers/exporters 
of  the  subject  merchandise.  Therefore, 
there  is  no  basis  for  petitioners  claim 
that  sxispension  agreements  are  not  in 
the  public  interest. 

To  ensure  timely  updates  of  the 
benchmarks  for  BANCOLDEX  financing, 
however,  the  Department  may  request 
information  on  FINAGRO,  commercial 
dollar  loans  and  other  alternative 
sources  of  financing  in  Colombia 
outside  of  the  annual  administrative 
review  process  {See  Section  m. 
Monitoring  of  the  Agreement  in  Roses 
and  Other  Cut  Flowers  from  Colombia: 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and  Revised 
Suspension  Ag;reement  51  FR  44930  and 
44933  (December  15, 1986)  and 
Suspension  of  Countervailing  Duty 


Investigation:  Miniature  Carnations 
from  Colombia  52  FR  1353  and  1355 
(January  13, 1987)). 

Comment  13:  The  FTC  asserts  that 
according  to  19  CFR  355.19(b),  the 
Department  can  revise  the  suspension 
agreements  if  it  "has  reason  to  believe 
that  the  signatory  government  or 
exporters  have  violated  an  agreement  or 
that  an  agreement  no  longer  meets  the 
requirements  of  section  704(d)(1)  of  the 
Act."  The  FTC  claims  that  respondents 
have  violated  the  terms  of  the 
suspension  agreements  during  the  PORs 
(See  Comments  5  and  9). 

The  GOC  argues  that  all  Colombian 
flower  producers/exporters  of  minis  and 
roses  have  fully  complied  with  the 
terms  of  their  respective  suspension 
agreements  and  that  it  supports  the 
Department's  past  policy  of  having 
suspension  agreements  be  forward 
looking,  and  that  the  Department  sets 
benchmarks  interest  rates  prospectively. 

The  GOC  asserts  that  there  is  no  need 
to  amend  or  clarify  the  suspension 
agreements  and  it  was  inappropriate  for 
the  Department  to  have  requested 
comments  from  interested  parties  for  the 
following  reasons:  first,  the  suspension 
agreements  cannot  be  imilaterally 
amended  or  clarified  by  the  Department 
or  the  Colombian  flower  growers/ 
exporters.  Second,  the  Department  has 
no  power  to  amend  or  clarify  the 
agreements  without  the  consent  of  all 
signatories.  Third,  the  Department 
should  first  raise  the  issue  with  the 
signatories  and  negotiate  an 
amendment,  which  then  can  be  subject 
to  public  comments  (See  19  CFR 
355.18(g)). 

The  GOC  contends  that  there  is  no 
basis  for  considering  to  amend  the 
suspension  agreements  Because  dollar 
loans  were  provided  by  international 
financial  institutions,  the  GOC  asserts 
that  the  loans  are  non-countervailable 
and  there  is  no  need  for  the  Department 
to  determine  whether  these  loans  were 
granted  on  non-preferential  terms. 

The  GOC  argues  that  based  on  FTC's 
proposed  amendments  of  the 
suspension  agreements  (See  Comment 
12),  no  Colombian  flower  grower/ 
exporter  would  sign  such  an  agreement 
where  signatories  would  agree  to  a 
blanket  commitment  to  that  all 
PROEXPO/BANCOLDEX  loans  have  to 
be  "non-preferential"  without  any 
understanding  as  to  how  the 
Department  would  interpret  that  term. 
Further,  the  GOC  argues  that  suspension 
agreements  are  supposed  to  provide 
certainty  so  that  when  BANCOLDEX 
loans  are  issued  the  GOC  knows  what 
rate  must  be  charged  to  comply  with  the 
suspension  agreements. 


Department's  Position:  The 
DepaJrtment  has  determined  not  to 
initiate  an  amendment  to  the 
suspension  agreements,  based  on  the 
information  received.  The  Secretary  has 
no  reason  to  believe  at  this  time  that  the 
exporters  of  the  subject  merchandise 
have  violated  the  suspension 
agreements  or  that  the  agreements  no 
longer  meet  the  requirements  of  section 
704(d)(1).  Consequently,  the  Department 
will  not  currently  renegotiate  the 
suspension  agreements  with  the  GOC 
and  the  producers/exporters  of  the 
subject  merchandises  and  vrill  not 
terminate  the  suspension  agreements 
and  reopen  the  investigation. 

Final  Results  of  Reviews 

After  considering  all  of  the  comments 
received,  we  determine  that  the  GOC 
and  the  Colombian  flower  growers/ 
exporters  of  the  subject  merchandise 
have  complied  with  the  terms  of  the 
suspension  agreements  for  the  periods 
January  1, 1991,  through  December  31, 
1991.  and  January  1, 1992,  through 
December  31, 1992.  In  addition,  we 
determine  that  the  (>eso  and  U.S.  dollar 
benchmarks  established  in  this  final 
notice  will  be  effective  14  days  after  the 
date  of  publication  of  this  notice. 
Moreover,  the  Department  determines 
that  the  effective  date  for  completing  the 
repayment  and/or  refinancing  for  any 
outstanding  peso  and  U.S.  dollar  loans 
to  meet  the  new  short-  and  long-term 
benchmarks  in  90  days  after  publication 
of  these  final  results  in  the  Federal 
Register. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)(C)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1)(C))  and  19  CFR  355.22  and 
355.25. 

Dated:  August  8, 1995. 
Susan  G.FiMi' mill, 

Assistant  Secretary  for  Important 

Administration. 

(FR  Doc  95-20299  Filed  8-15-95;  8:45  am] 
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National  Oceanic  and  Atmosphertc 
Administration 

Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Open 
Meeting 

AQENCV:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 
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ACTION:  Monterey  Bay  National  Marine 
Sanctiiary  Advisory  Ck)undl  Open 
Meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1933  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Marine 
Sanctuary.  The  Advisory  Council  was 
convened  under  the  National  Marine 
Sanctuaries  Act. 

TME  AND  PLACE:  Friday,  August  25, 
1995.  from  8:30  until  4:30.  The  meeting 
will  be  held  at  the  Hohday  Iim,  611 
Ocean  Street,  Santa  Cruz,  California. 
AQENOA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed, 
including  an  update  from  the  Sanctuary 
Manager,  reports  from  the  working 
groups,  an  update  on  the  Sanctuary 
license  plate  marketing  program,  and  a 
discussion  about  improving  public 
relation  efforts  for  the  Sanctuary. 
PUBLIC  PAimaPAnON:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Delay  at  (408)  647-4246  or 
Elizabeth  Moore  at  (301)  713-3141. 

(Federal  Domestic  Assistance  Catalog 
NumbCT  11.429  Marine  Sanctuary  Program) 

David  L.  Evans, 

Acting  Deputy  Assistant  Administrator fm 

Ocean  Services  and  Coastal  Zone 

Management. 

(FR  Doc  95-20312  Filed  &-1S-95:  8:45  am] 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  966  (P586). 

SUMMARY:  Notice  is  hereby  given  that 
Continental  Shelf  Associates  (Principal 
Investigator:  Stephen  Viada),  759 
Parkway  Street.  Jupiter.  FL  33477-9596 
has  been  issued  a  permit  to  take  the 
marine  mammals  and  sea  turtles  listed 
below  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 


Director.  Northeast  Region.  NMFS. 
One  Blackburn  Drive.  Gloucester.  MA 
01930-2298  (508/281-9250);  and 

Director.  Southeast  Region.  NMFS. 
9721  Executive  Center  Drive.  N..  St. 
Petersburg.  FL  33702-2432  (813/893- 
3141). 

SUPPLEMENTARY  INFORMATJON:  On  April 
5, 1995,  notice  was  published  in  the 
Federal  Register  (60  FR  17315)  that  a 
request  for  a  scientific  research  permit 
to  take  cetaceans  and  sea  turtles  had 
been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973  (ESA),  as  amended  (16  U.S.C.  1531 
et  seq.)  and  the  Regulations  Governing 
the  Taking.  Importing,  and  Exporting  of 
Endangered  Fish  and  WildUfe  (50  CFR 
part  222). 

The  permit  authorized  the  holder  to 
take  by  close  approach  twithin  650  ft 
(198  m))  of  a  fixed-wing  aircraft  at  a 
speed  of  80-140  mph  (128-220  km/h) 
an  unspecified  number  of  Atlantic 
bottlenose  dolphins,  [Tursiops 
tnincatus),  common  dolphins 
(Delphinus  delphis),  striped  dolphin 
[Stenella  coeruleoalba),  Atlantic  spotted 
dolphins  [Stenella  frontalis),  harbor 
porpoise  iphocoena),  Risso's  dolphins 
[Grampus  griseus),  Atlantic  white-sided 
dolphins  [Lagenorhynchus  acutus), 
rough-toothed  dolphins  [Steno 
bredanensis),  long-finned  pilot  whales 
[Globicephala  melaena),  short-finned 
pilot  whales  [Globicephala 
macrorhynchus).  pygmy  sperm  whales 
(JCogj'a  breviceps),  dwarf  sperm  whales 
[Kogia  simus),  Cuvier's  beaked  whales 
[Ziphius  cavirostris),  dense  beaked 
whales  [Mesoplodon  densirostris), 
Antillean  beaked  whales  [Mesoplodon 
europaeus),  true's  beaked  whales 
[Mesoplodon  mirus),  white  whales 
[Delphinapterus  leucas),  sperm  whales 
[Physeter  macrocephalus),  fin  whales 
[Balaenoptera  physalus),  minke  whales 
[Balaenoptera  acutorostrata),  blue 
whales  [Balaenoptera  musculus),  sei 
whales  [Balaenoptera  borealis), 
humpback  whales  [Megaptera 
novaeangliae).  Northern  right  whales 
[Eubalaena  glacialis),  killer  whales 
[Orcinus  orca),  Bryde's  whales 
[Balaenoptera  edeni),  and  pygmy  killer 
whales  [Feresa  attenuata),  180 
leatherback  sea  turtles  [Dermochelys 
coriacea)  and  270  loggerhead  sea  turtles 
[Caretta  caretta)  to  document  presence, 
density,  and  distribution.  Surveys  will 
be  conducted  through  October  1996  in 
Norfolk,  VA,  and  Mayport.  FL.  and  will 


encompass  the  continental  shelf  edge 
(300-600  fl  (91-213  m)  depth  contours). 
The  results  of  the  aerial  survey  will 
provide  an  adequate  biological 
assessment  of  the  two  proposed  survey 
areas  with  respect  to  habitat  utilization 
by  marine  mammals  and  marine  turtles 
and  aid  in  selecting  a  candidate  site  for 
shock  testing  the  SEAWOLF  submarine. 
Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such^permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  species  which  are 
the  subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  August  2. 1995. 
Ann  D.  Terbiuh, 

Chief,  Permits  Sr  Documentation  Division, 
National  Marine  Fisheries  Service. 
IFR  Doc.  95-20203  Filed  8-15-95;  8:45  am] 
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P.D.  080795q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modification  to 

permit  no.  778  (P772#59). 

SUMMARY:  Notice  is  hereby  given  that  on 
August  3. 1995.  Permit  No.  778.  issued 
to  the  NMFS.  Southwest  Fisheries 
Science  Center.  La  Jolla.  CA  92038.  was 
modified. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1315  East-West  Highway.  Suite 
13130  Silver  Spring.  MD  20910  (301/ 
713-2289); 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  501  West 
Ocean  Boulevard.  Suite  4200,  Long 
Beach.  CA  90802-4213  (310/980-4001); 
and 

Coordinator.  Pacific  Area  Office. 
Southwest  Region.  National  Marine 
Fisheries  Service.  2570  Dole  Street. 
Room  106.  Honolulu.  HI  96822-2396 
(808/973-2987). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §§216. 33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
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part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  part  222). 

The  permittee  is  authorized  to 
increase  the  number  of  seals  authorized 
to  be  retagged  under  the  permit  from 
100  to  250.  This  modification  involves 
no  increase  in  the  originally  authorized 
take  of  1200  monk  seals. 

Dated:  August  3. 1995. 
Gary  M.  Barone, 

Acting  Chief,  Permits  6r  Documentation 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  95-20205  Filed  8-15-95;  8:45  am) 
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p.D.  080795D] 

Marine  Mammals 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  to 
permit  no.  898  (P772#65). 

SUMMARY:  Notice  is  hereby  given  that  on 
August  3, 1995,  Permit  No.  898,  issued 
to  NMFS,  Southwest  Fisheries  Science 
Center,  La  Jolla,  CA  92038.  was 
modified. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Suite 
13130  Silver  Spring,  MD  20910  (301/ 
713-2289): 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-4001); 
and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
Room  106,  Honolulu.  HI  96822-2396 
(808/973-2987). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of§§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  regiilations  governing  the  taking. 


importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  permittee  is  authonzed  to  include 
up  to  25  adult  monk  seals  among  those 
seals  authorized  to  be  tagged  under  the 
permit,  as  well  as  to  instrument  with 
portable  camcorders  up  to  12  of  the  25 
monk  seals  previously  authorized  to  be 
instrumented.  This  modification 
involves  no  increase  in  the  originally 
authorized  take  of  1500  monk  seals. 

Dated:  August  3. 1995. 
Gary  M.  Barone, 

Acting  Chief,  Permits  fr  Documentation 
Division,  Office  of  Protected  Eesources, 
National  Marine  Fisheries  Service. 
[FR  Doc  95-20204  Filed  8-15-95;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  and 
Charges  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

August  11, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit  and  import  charges. 

EFFECTIVE  DATE:  August  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  the  1995  limit,  refer  to 
the  Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  1994  limit  for  Category  342  is 
being  increased  by  application  of  swing. 
Also,  import  charges  for  goods  exported 
diuing  1994  are  being  adjusted.  As  a 
result,  the  1995  limit  for  Category  342, 
which  is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  Slates  (see 
Federal  Register  notice  59  FR  65531. 
pubUshed  on  December  20. 1994).  Also 


see  59  FR  3847,  published  on  January 
27, 1994;  and  59  FR  65760,  published 
on  December  21, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RiU  D.  Hayet, 

Qiairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cominittee  for  the  Implementatioii  of  Textile 
AgreouBts 

August  11. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manu&ctured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  wrhich  began  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Effective  on  August  18, 1995.  you  are 
directed  to  amend  further  the  directive  dated 
January  24. 1994  to  increase  the  limit  for 
Category  342  to  271,586  dozen  <,  as  provided 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China. 

You  are  directed  to  deduct  15,390  dozen, 
for  goods  exported  during  1994,  from  the 
charges  made  to  the  limit  established  in  the 
directive  dated  December  16, 1994  for  textile 
products  in  Category  342,  produced  or 
manufectiired  in  China  and  exported  during 
1995.  This  same  amount  shall  be  charged  to 
Category  342  for  the  period  January  1, 1994 
throu^  December  31.1 994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 


Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  95-20295  Filed  8-15-95;  8:45  ami 
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any  imporu  exported  after  DecenUxr  31. 1993. 
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Adjustment  of  Import  Umtts  for  Certiin 
Cotton,  Wool,  Man-Made  FRier.  Silk 
Blend  and  OtiMr  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Macau 

August  10, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  Qf  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1654). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  car^orward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531 , 
published  on  December  20, 1994).  Also 
see  60  FR  17331.  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
(^Textile  Agreements. 

Conunittee  Ear  the  Implementation  of  Textile 
AgraementB 

August  10, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Conunissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 


concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manu&ctured  in  Macau  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1995  and  extends  through 
December  31, 1995. 

EfEsctive  on  August  17, 1995,  you  are 
directed  to  amend  the  directive  dated  March 
30. 1995  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Category 

Adjusted  twelve-montti 

lim«' 

Levels  in  Group  I 

313 

2,691 ,722  square  me- 
ters. 

314  

1,165,500  square  me- 

ters. 

315  ...„ 

2,120,756  square  me- 

ters. 

333/334/335/833/ 

231,826  dozen  of 

834/835. 

wttich  not  more  than 

119,802  dozen  shall 

be  in  Categories 

333/335/833/835. 

336/836 

56,721  dozen. 

338 

298,670  dozen. 

339  

1,243.954  dozen. 

340  

292.321  dozen. 

341  .. 

210.907  dozen. 

342  

95  413  dozen 

345  

58,343  dozen. 

347/348/847  

702,950  dozen. 

350«50  

63,609  dozen. 

351/851  L... 

65,809  dozen. 

359-0859-C2 

365,980  kilograms. 

359-V3 

109,360  kilograms. 

633«34/635  

515.317  dozen. 

638/639i«38  

1.594,619  dozen. 

640  

125,826  dozen. 

641/840  

216,262  dozen. 

642/842  

114.250  dozen. 

645/646 

277.451  dozen 

647/648  

519,061  dozen. 

659-S* 

127,219  kitograms. 

Group  II 

400-469,  as  a  group 

1,627,396  square  me- 

ters equivalent. 

Subtevel  in  group 

445/446  _ 

91,688  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  1994. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025.  6103.49.8034.  6104.62.1020. 
6104.69.8010,  6114.20.0048.  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010. 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020. 
6103.43.2025.  6103.49.2000,  6103.49.8038. 
6104.63.1020.  6104.63.1030,  6104.69.1000. 
6104.69.8014.  6114.30.3044,  6114.30.3054, 
6203.43.2010.  6203.43.2090.  6203.49.1010. 
6203.49.1090.  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 


3Categoiy  359-V:  only  HTS  numt>ers 
6103.19.2030.  6t03. 19.9030.  6104.12.0040, 
6104.19.8040.  6110.20.1022.  6110.20.1024. 
6110.20.2030,  6110iK).2035,  6110.90.9044, 
6110.90.9046,  6201.92.2010,  6202.92.2020. 
6203.19.1030.  6203.19.9030.  6204.12.0040. 
6204.19.8040,  6211.32.0070  and 

6211.42.ro70. 

^Cateoory  659-S:  only  HTS  numbers 
6112.31.0010,  61 12.31 .0(ttOr  6112.41.0010. 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010 
and  621 1.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

(FR  Doc.  95-20196  Filed  8-15-95;  8:45  am] 

MUMQ  COM  3S1»-OII-F 


A<4ustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  of 
Manufactured  in  Malaysia 

August  11, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 

KFFlCTIve  DATE:  August  18.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  the  Fabric  Group 
is  being  reduced  for  carryforward  used 
during  the  previous  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994).  Also 
see  60  FR  17332,  published  on  April  5. 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
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to  it  are  not  designed  to  implement  all 
of  the  provisicms  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  0.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 

August  11. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
1 1      20229. 

'    Dear  Commis8i<Miier  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30. 1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  ^ber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1995  and  extends  through  December  31, 
1995. 

Effective  on  August  18, 1995,  you  are 
directed  to  amend  the  March  30. 1995 
directive  to  reduce  the  limit  for  Categories 
218.  219,  220,  225-227,  313-315,  317,  326, 
811, 613/614/615/617, 619  and  620  in  the 
Fabric  Group  to  96.779.476  square  meters 
equivalent  ^ ,  as  provided  under  the  terms  of 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 
Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.95-20296  Filed  8-15-95;  8:45  am] 

WLUNQ  COOC  3610-OR-F 


Adjustment  of  Import  Restraint  Limits 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Poland 

August  10. 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infoimation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 
Authority:  Executive  Order  11651  of  March 

3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  recrediting  of 
imused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62718,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  desigued  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements  ^ 

August  10. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31. 1995. 

Effective  on  August  17, 1995.  you  are 
directed  to  adjust  the  limits  for  Uie  following 
categories,  pursuant  to  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing  (ATC): 


Category 

limit  1 

435  

13.925  dozen 

443  

219,416  numbers. 

'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1994. 


Category 

limit' 

410 

433 

2,483,954  square  me- 
ters. 
20,241  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,  1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  95-20198  Piled  8-15-95;  8:45  am| 

MUMQ  COM  3S1»-0A^ 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  FitMr  TextHe 
Products  Produced  of  Manufactured  in 
Thailand 

August  10, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift,  swing,  carryforward, 
carryforward  used  and  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17337,  published  on  April  5. 
1995. 
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The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  puirsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chainnan,  Coaunittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  si  Textile 
Agreements 

August  10, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 199S,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995. 

Effective  on  August  17, 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categofy 

limit' 

Group  II 

237,  330-369,  431- 
459.  630-659  and 
831-859,  as  a 

230,948,312  square 
meters  equivalenL 

group. 

Subtoveis  in  Group 
II 

334/634  „ 

33W339  

638/639  

479,046  (l07en. 

2.020.963  dozen. 

1.694.964  dozen. 

^  The  Hmits  have  not  been  adjusted  to  ac- 
count fw  any  Imports  exported  after  Decemtwr 
31.  1994. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(aKl). 
Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Imphmentatin 
of  Textile  Agreements. 
[FR  Doc.  95-20199  Filed  8-15-95;  8:45  am) 
BUJJNO  CODE  asio-on-F 


Textile  and  Apparel  Categories  With 
the  Harmonized  Tariff  Schedule  of  the 
United  States;  Changes  to  the  1995 
Correlation 

August  10, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Changes  to  the  1995  Correlation. 

FOR  FURTHER  INFORMATJON  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1995)  presents  the  harmonized  tariff 
numbers  under  each  of  the  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  program.  The  Correlation 
should  be  amended  to  include  the 
following  changes  which  were  effective 
onjuly  1, 1995: 


Changes  In  the  1995  Correlation 

Replace        4202.22.8060        (871)        with 

4202.22.8080— Definition      remains      the 

same. 
Delete  531 1 .00.4000  (810). 
Add  5311.00.4010  (810)— Woven  fabrics  of 

true  hemp  fibers. 
Add  5311.00.4020  (81 0>— Woven  fabrics  of 

other  vegetat>le  textile  fibers,  other  tfian  of 

true  hemp  Hbers. 
Replace        6505.90.9090        (859)        with 

6505.90.9095— Definition      remains      the 

same. 

Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  95-20197  Filed  8-15-95;  8:45  am) 

BILUNO  COOe  3S10-0«t-F 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Federal 
Assistance  Award  to  Auburn 
University 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  response  to  an  Unsolicited 
Financial  Assistance  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 


600.14,  is  announcing  its  intention  to 
enter  into  a  cooperative  agreement  with 
Auburn  University  (AU)  to  develop  an 
energy  efficient  process  to  produce 
strong  and  easily  bleachable  Kraft  pulp 
with  minimum  impact  on  the 
environment  through  advanced  process 
control.  The  Institute  of  Paper  Science 
and  Technology  (IPST)  in  Atlanta,  GA. 
will  conduct  research  activities  as  a 
subcontractor  to  AU. 
ADDRESSES:  C^estions  regarding  this 
annoimcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  CJolden 
Field  Office,  1617  Cole  Blvd.,  (^Iden, 
Colorado  80401,  Attention:  John  Motz, 
Contract  Specialist.  The  telephone 
number  is  303-275-4737. 
SUPPLEMENTARY  INFORMATION:  This 
award  is  a  result  of  a  IXDE  published 
Notice  of  Program  Interest  for  the  Pulp 
and  Paper  Industry.  The  DOE  has 
evaluated  the  unsolicited  application 
according  to  §  600.14  of  the  DOE 
Assistance  Regulations,  10  C!FR  part 
600,  and  the  criteria  for  selection  in 
§600.14  (e)  (1).  Based  on  this 
evaluation,  it  is  recommended  that  the 
imsolidted  application  for  Federal 
Assistance  entitled,  "Energy  Efficient 
Kraft  Pulping  for  Highly  Bleachable, 
Low  Lignin  Pulp,"  submitted  by  AU,  be 
accepted  for  support.  This  award  will 
not  be  made  for  at  least  14  days,  to 
allow  for  public  comment. 

Under  this  cooperative  agreement,  AU 
will  develop  an  energy  efficient  process 
to  produce  strong  easily  bleachable 
Kraft  pulp  with  minimum  impact  on  the 
environment  through  advanced  process 
control.  The  research  conducted  by  AU 
and  IPST  will  have  three  principle 
objectives.  The  first  will  be  the 
development  of  advanced  control 
strategies  and  algorithms  for 
sophisticated,  real-time  monitoring  and 
control  of  the  commercial  pulping 
process.  The  second  will  identify 
control  objectives,  in  the  form  of 
optimized  pulping  chemical 
concentration  profiles,  reaction 
products  concentration  profiles  and 
temperature  histories.  The  third  will  be 
the  identification  of  pulping  conditions 
and  modifications  that  will  result  in  the 
production  of  pulp  that  is  not  only 
easily  bleached  to  a  high  brightness,  but 
also  of  sufficiently  light  color  as  to  be 
directly  usable  for  many  applications 
that  now  require  bleaching. 

AU  and  IPST  have  demonstrated 
capabilities  in  the  technologies  directly 
related  to  the  proposed  project  and 
personnel  that  should  provide  a  basis 
for  a  successful  project.  Both 
institutions  have  strong  ties  with  pulp 
and  paper  manufacturing  operations, 
equipment  manufacturing  and  control 
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cnmpanies.  Since  many  or  these 
companies  are  represented  on  AU  and 
IPST  advisory  committees,  a  sound 
basis  for  technology  transfer  is  in  place. 

The  proposal  has  been  found  to  be 
meritorious,  and  it  is  recommended  that 
the  unsolicited  application  be  accepted 
for  support.  The  proposed  project  is  not 
eligible  for  financial  assistance  under  a 
recent,  ciurent,  or  planned  solicitation. 

The  project  cost  over  5  years  is 
estimated  to  be  $4,288,090  total,  with 
the  DOE  share  being  $2,829,101. 

Issued  in  (Golden,  Colorado,  on  August  4, 
1995. 

Idhn  W.Meeker, 
Chief,  Procurement,  GO. 
IFR  Doc.  95-20288  Filed  8-15-95;  8:45  am] 
MJJNO  COM  MBA-OI-P 


Golden  Field  Office;  Federal 
Assistance  Award  to  Florida  Solar 
Energy  Center 

AGENCY:  Department  of  Enei^gy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  Response  to  an  Unsolicited 
Financial  Assistance  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  Florida  Solar  Energy 
Center  (FSEC)  to  conduct  research  and 
development  activities  on  hydrogen 
production  methods.  The  proposed 
technology  could  change  the  basic 
concept  and  engineering  design  of 
hydrogen  production  systems  and,  as  a 
result,  reduce  the  cost  of  hydrogen. 
ADDRESSES:  C^estions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  (^Iden 
Field  Office,  1617  Cole  Blvd.,  CJolden, 
Colorado  80401,  Attention:  John  Motz, 
Contract  Specialist.  The  telephone 
number  is  303-275-4737. 
SUPPLEMENTARY  INFORMATION:  DOE  has 
evaluated,  in  accordance  with  §  600.14 
of  the  Federal  Assistance  Regulations, 
the  unsolicited  proposal  entitled 
"Sustainable  Hydrogen  Production"  and 
recommends  that  the  imsolidted 
proposal  be  accepted  for  support 
without  further  competition  in 
accordance  with  §  600.14  of  the  Federal 
Assistance  Regulations.  This  award  will 
not  be  made  for  at  least  14  days  to  allow 
for  public  comment. 

Under  this  grant,  FSEC  will  conduct 
five  separate  research  projects  which 
will  examine  sustainable  hydrogen 
production  methods.  The  proposed 
tasks  include  research  on  the  following: 
(1)  Electrolysis  using  a  dual  bed 
photosystem  which  evolves  hydrogen 


and  oxygen  separately,  (2)  development 
of  solid  electrolytes  for  water 
electrolysis  at  higher  temperatures,  (3) 
photovoltaic  electrolysis  using  an 
inexpensive  solar  collector  such  as  a 
parabolic  trough,  (4)  thermocatalytic 
decomposition  of  natural  gas,  and  (5) 
technical  analysis  and  research  support 
for  a  separate  financial  assistance 
reopient  in  the  DOE  hydrogen  program. 

The  proposal  has  been  found  to  be 
meritorious  in  the  DOE  evaluation.  The 
FSEC  program  represents  a  imique 
approach  to  develop  and  demonstrate 
tedinologies  which  could  result  in 
reduced  costs  for  hydrogen  production. 
The  team  proposed  by  FSEC  has  the 
technical  capabilities  and  commitment 
which  should  provide  a  basis  for  a 
successful  project.  The  proposed  project 
is  not  eligible  for  finandal  assistance 
imder  a  recent,  ciurent,  or  plaimed 
solidtation. 

The  project  cost  over  three  years  is 
estimated  to  be  $1,409,000  total,  with 
the  DOE  contributing  all  costs. 

Issued  in  Golden,  Colorado,  on  August  4, 
1995. 

John  W.  Meeker, 

Chief,  Procurement,  GO. 

[FR  Doc.  95-20290  Filed  8-15-95;  8:45  am) 

BiLUNQ  cooe  Mao^i-p 


Golden  Field  Office;  Notice  of  Federal 
Assistance  Award  to  General  Electric 
Company 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  Response  to  an  Unsolidted 
Finandal  Assistance  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Finandal  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  cooperative  agreement  to 
C^neral  Electric  Company  (GE)  to 
conduct  research  and  development 
activities  on  the  use  of  renewable 
feedstocks  for  monomers  to  be  used  in 
the  plastics  industry.  The  use  of 
agricultural  products  instead  of 
petroleum  products  for  such  monomers 
will  save  energy,  reduce  hazardous 
waste,  and  provide  key  materials  for  a 
new  generation  of  thermoplastics. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Ck)lden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  John  Lewis, 
Contrad  Specialist.  The  telephone 
number  is  303-275-4739. 
SUPPLEMENTARY  INFORMATION:  DOE  has 
evaluated,  in  accordance  with  Section 
600.14  of  the  Federal  Assistance 


Regulations,  the  unsolidted  proposal 
entitled  "Biosynthesis  of  Long-Chain 
Dicarboxylic  Acid  Monomers  firom 
Renewable  Feedstocks"  and 
recommends  that  the  unsolidted 
proposal  be  accepted  for  support 
without  further  competition  in 
accordance  with  Section  600.14  of  the 
Federal  Assistance  Regulations.  Tliis 
award  will  not  be  made  for  at  least  14 
days  to  allow  for  public  comment. 

Under  this  cooperative  agreement,  GE 
and  its  subcontradors  will  condud 
research  and  development  adivities 
regarding  a  bioprocess  to  convert  fatty 
acid  substrates  into  low-cost,  long-chain 
dicarboxylic  add  monomers  for  the 
plastics  industry.  The  research  will 
address  biocatalyst  development, 
bioprocess  development,  and 
application  development. 

The  proposal  has  been  found  to  be 
meritorious  in  the  DOE  evaluation.  The 
GE  program  represents  a  unique  and 
proprietary  process  for  monomer 
production.  The  team  proposed  by  GE 
has  the  technical  capabilities, 
proprietary  technology,  and 
commerdalization  commitment  which 
should  provide  the  basis  for  a  successful 
projed.  The  proposed  projed  is  not 
eligible  for  financial  assistance  under  a 
recent,  current,  or  planned  solicitation. 

The  projed  cost  over  eighteen  months 
is  estimated  to  be  $2,137,129  total,  with 
the  DOE  share  being  $1,602,315. 

Issued  in  Golden,  Colorado,  on  August  8, 
1995. 

John  W.  Meeker. 

Chief  Procurement,  GO. 

(FR  Doc.  95-20286  Filed  8-15-95;  8:45  am] 

BUJNQ  C0OEMSA-01-P 


Golden  Field  Office;  Federal 
Assistance  Award  to  Institute  of  Paper 
Science  and  Technology 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  response  to  an  Unsolidted 
Finandal  Assistance  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Finandal  Assistance  Rules,  10  CFR 
600.14,  is  announcing  its  intention  to 
enter  into  a  cooperative  agreement  with 
the  Institute  of  Paper  Science  and 
Technology  (IPST)  to  develop  efficient 
methods  for  corrosivity  monitoring  in 
Kraft  mill  boilers. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Ckilden 
Field  Office,  1617  Cole  Blvd.,  Ck)lden, 
Colorado  80401,  Attention:  John  Motz, 
Contrad  Specialist.  The  telephone 
number  is  303-275-4737. 
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SUPPLEMENTARY  INFORMATION:  This 
award  is  a  result  of  a  DOE  published 
Notice  of  Program  Interest  for  the  Pulp 
and  Paper  Industry.  The  DOE  has 
evaluated  th^  unsolicited  application 
according  to  §  600.14  of  the  DOE 
Assistance  Regulations,  10  C3^  part 
600,  and  the  criteria  for  selection  in 
§600.14(eKl).  Based  on  this  evaluation, 
it  is  recommended  that  the  unsolicited 
appUcation  for  Federal  Assistance 
entitled,  "Corrosivity  Monitoring  of 
Kraft  Mill  Boilers,"  submitted  by  IPST, 
be  accepted  for  support.  This  award  will 
not  be  made  for  at  least  14  days,  to 
allow  for  public  comment. 

Under  this  cooperative  agreement, 
IPST,  with  assistance  from  various 
subcontractors,  will  develop  an 
extensive  corrosion  kinetics  database 
and  a  device  to  measure  conditions  that 
control  corrosion  in  an  operating 
recovery  boiler.  The  benefit  of  such  an 
approach  will  allow  operators  to  predict 
or  explain  the  impact  of  decisions  prior 
to  damaging  boiler  components.  The 
project  will  be  divided  into  four  one- 
year  phases.  Phase  I  will  establish  the 
feasibility  of  the  project  concept.  Phase 
n  will  involve  detailed  studies  on  the 
most  promising  candidates  for  corrosion 
measurements.  Phase  in  will  consist  of 
small  scale  experiments  conducted  in  a 
laboratory  furnace  to  test  the  efficacy  of 
the  measurement  system  developed  in 
Phase  n.  In  the  final  phase,  Phase  IV,  the 
measurement  device  and  corrosion 
probes  will  be  installed  in  an  operating 
boiler  for  comparison. 

IPST  has  demonstrated  capabilities  in 
the  technologies  directly  related  to  the 
proposed  project  and  personnel  that 
should  provide  a  basis  for  a  successful 
project.  IPST  and  the  supporting 
subcontractors  have  strong  ties  with 
pulp  and  paper  manufacturing 
operations,  equipment  manufacturing, 
and  control  companies  which  should 
present  a  sound  basis  for  technology 
transfer. 

The  proposal  has  been  found  to  be 
meritorious,  and  it  is  recommended  that 
the  imsolicited  application  be  accepted 
for  support.  The  proposed  project  is  not 
eligible  for  financial  assistance  under  a 
recent,  ciurent,  or  planned  solicitation. 

The  project  cost  over  4  years  is 
estimated  to  be  $1,753,362  total,  with 
the  DOE  share  being  $1,153,732. 

Issued  in  Golden,  Colorado,  on  August  8, 
1995. 

John  W.  Meeker, 

Chief,  Procurement,  GO. 

(FR  Doc.  95-20287  Filed  8-15-95;  8:45  am] 

BMJJNQCOOe  64S0-01-P 


[FE  Docket  PP-106  and  EA-106] 

Application  for  Presidential  Permit  and 
Electricity  Export  Authorization  by 
Arizona  Public  Service  Co. 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  appUcations. 

SUMMARY:  Arizona  Public  Service 
Company  (APS)  has  applied  for  a 
Presidential  Permit  to  construct  a  new 
electric  transmission  facility  at  the  U.S. 
border  with  Mexico.  In  addition  APS 
has  applied  for  authorization  to  export 
electric  energy  to  Mexico  over  those 
facilities. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  15, 1995. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:     , 
Loren  Farrar  (Program  Office)  301-903- 
2338  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electrical  energy 
is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  12038.  Exports  of 
electricity  from  the  United  States  are 
also  regulated  and  require  authorization 
imder  section  202(e)  of  the  Federal 
Power  Act. 

On  June  22, 1995,  APS  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit  to 
construct  a  new  34.5-kilovolt  (kV) 
transmission  line  across  the  U.S.- 
Mexican border  near  St.  Luis,  Mexico. 
The  proposed  line  would  tap  an  existing 
34.5-kV  line  owned  and  operated  by  the 
U.S.  Bureau  of  Reclamation  and  extend 
approximately  1000  feet  to  the  U.S. 
border  with  Mexico.  This  application 
has  been  docketed  as  PP-106. 

On  July  2, 1995,  APS  filed  a 
companion  application  for  authority  to 
export  electric  energy  over  the 
international  transmission  facilities 
proposed  in  the  PP-106  application. 
APS  proposes  to  export  up  to  30 
megawatts  of  electrical  capacity  and 
associated  energy  to  the  Comision 
Federal  de  Electricidad,  the  Mexican 
national  electric  utility,  imder  the  terms 
of  a  proposed  Reciprocal  Emergency 


Assistance  Agreement  and  an  Economy 
Energy  Agreement.  However,  to  date 
these  agreements  have  not  been  signed. 
This  application  has  been  docketed  as 
EA-106. 

Procedural  Matters: 

Any  person  desiring  to  be  heard  or  to 
protest  these  applications  should  file  a 
petition(s)  to  intervene  or  protest  at  the 
address  provided"above  in  accordance 
with  §§  385.211  or  385.214  of  the  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Dennis  Beals,  Manager,  Bulk 
Power  Trading  and  Customer  Services, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Station  9860,  Phoenix,  AZ 
85072-3999,  Phone:  (602)  250-3101; 
and  Bruce  A.  Gardner,  Esq.,  Senior 
Attorney,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Station  9820, 
Phoenix,  AZ  85072-3999,  Phone:  (602) 
250-3507 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding(s).  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding(s), 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  the 
application  for  Presidential  permit 
contained  in  docket  PP-106  after  a 
determination  is  made  by  the  EKDE  that 
the  proposed  action  is  in  the  public 
interest  and  will  not  adversely  impact 
on  the  reliability  of  the  U.S.  electric 
power  supply  system.  Before  a  final 
decision  is  made  on  the  export 
application  contained  in  docket  EA- 
106,  the  DOE  must  determine  that  the 
proposed  export  would  not  impair  the 
sufficiency  of  electric  supply  within  the 
U.S.  and  would  not  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 
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Before  a  Presidential  permit  or 
electricity  export  authorization  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  August  9, 
1995. 
Andumy  f .  Como, 

Director.  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-20291  Filed  ft-15-95;  6:45  am) 
BILUNQ  OOOe  64S0-01-P 


Olflce  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-«03] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  of  Mieie 
Appliance  Inc.  (Miele)  for  Waiver  From 
thB  Department  of  Energy  Clothes 
Washer  Test  Procedure,  (Case  No. 
CW-003). 

AQENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Miele  and  a  Petition  for  Waiver  request 
from  the  existing  IDepartment  of  Energy 
(Dei>artment  or  DOE)  clothes  washer  test 
procedure  for  the  company's  clothes 
washer  models  Wl903rWigi8,  and 
W1930.  The  design  features  that  differ 
irom  those  covered  by  the  existing 
clothes  washer  test  procediue  are:  an 
internal  electrical  heater  for  heating 
wash  water,  a  continuously  variable 
wash  water  temperature  control;  208/ 
240  volt  electrical  power  supply;  and 
machine-controlled  water  fill  capability. 

Miele  seeks  to  test  by  internally 
heating  inlet  cold  water  instead  of  using 
externally  heated  water;  test  by  using 
the  coldest  and  hottest  temperattu^ 
setting  available  on  its  machines,  along 
with  warm  (minimum  of  100  °F  to 
maximum  of  105  "F)  and  hot  (minimum 
of  140  'F  to  145  'F)  temperature  settings 
with  new  temperatiu^  use  factors 
instead  of  the  existing  test  procedure 
temperature  requirements  and 
temperature  use  factors;  test  using  a 
208/240  volt  power  supply  instead  of  a 
120  volt  power  supply;  and  test  without 
selecting  a  desired  level  of  fill  instead 
of  manually  selecting  minimum  and 
maximum  fill  settings.  DOE  is  soliciting 


comments  and  information  regarding 
the  Petition  for  Waiver. 

DATES:  DOE  wrill  accept  comments,  data, 
and  information  not  later  than     - 
September  15, 1995. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CW- 
003,  Mail  Stop  EE-431.  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585 
(202) 586-7574. 

FOR  FURTHER  INFORMATION  CONTACT: 
P.  Marc  LaFrance,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
8423 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy'Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  PoUcy  and  Conservation 
Act,  Public  Law  94-163.  89  Stat.  917, 
amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law 
95-619,  92  Stat.  3266,  the  National 
Appliance  Energy  Conservation  Act  of 
1987,  PubUc  Law  100-12,  the  National 
Apphance  Energy  Conservation 
Amendments  of  1988,  Public  Law  100- 
357,  and  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486,  106  Stat.  2776, 
which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consiuner  products,  including  clothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consimiers  in  making 
purchasing  decisions.  These  test 
procediu«s  appear  at  10  CFR  Part  430, 
Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process  (45  FR  64108).  Thereafter,  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
irom  test  procedure  requirements  to 
manufacturers  that  have  petitioned  EKDE 
for  a  waiver  of  such  prescribed  test 
procedures  (51  FR  42823,  November  26, 
1986), 


The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedives,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  maimer  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  i>ending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days,  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Pursuant  to  §  430.27(g),  the  Assistant 
Secretary  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver.  

In  accordance  with  §  430.27  of  10  CFR 
Part  430,  on  June  2,  1995,  Miele  filed  a 
Petition  for  Waiver  and  an  AppUcation 
for  Interim  Waiver  regarding  its  clothes 
vrasher  models  W1903,  W1918,  and 
W1930,  with  the  following  design 
features  that  differ  from  those  covered 
by  the  existing  clothes  washer  test 
procedure:  an  internal  electrical  heater 
for  heating  wash  water;  a  continuously 
variable  wash  water  temperature 
control;  208/240  voh  electrical  power 
supply;  and  machine-controlled  water 
fill  capabiUty.  Miele's  Application  seeks 
an  Interim  Waiver  from  the  DOE 
provisions  that  require  an  externally 
heated  water  supply,  three  specified 
temperatiu«  settings  (i.e.,  140°  F,  100°  F, 
and  60°  F),  120  volt  electrical  prawer 
supply,  and  manually  selected  water  fill 
settings.  Instead,  Miele  requests  the 
allowance  to  test  its  machines  with:  a 
cold  water  supply  that  is  heated 
internally  for  washing;  the  coldest  and 
hottest  temperature  setting  available  on  ^ 
its  machines  along  with  warm 
(minimum  of  100°  F  to  maximum  of 
105°  F)  and  hot  (minimum  of  140°  F  to 
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maximum  145'  F)  temperature  settings 
with  new  temperatiu«  use  factors; 
manufactiu^  specified  voltages  of  208/ 
240;  and  allowing  the  machine  to 
automatically  select  the  Bll  settings 
based  on  the  existing  test  procedure  test 
load. 

Miele  states  in  its  application  that  it 
is  likely  the  Waiver  will  be  granted, 
because  waivers  for  clothes  washers 
with  such  design  characteristics  were 
granted  to  Asko  (59  FR  15719,  April  4, 
1994)  and  New  Harmony  (59  FR  15710. 
April  4,  1994).  Miele  also  stated  that  its 
clothes  washer  is  intended  to  be  sold  as 
a  pair  with  one  of  the  Miele  clothes 
dryers,  and  denial  of  an  interim  waiver 
for  the  clothes  washer  would  adversely 
affect  sales  of  the  clothes  dryer  as  well. 
Miele  indicated  that  because  revenue 
from  the  sales  of  laundry  products  is 
essential  to  the  financial  well-being  of 
its  company,  a  denial  would  severely 
affect  the  company.  Miele  explained 
how  its  clothes  washers  are  energy 
efficient  and  innovative,  and  believes 
that  from  a  public  poUcy  standpoint,  the 
Interim  Waiver  should  be  granted  to 
promote  energy  savings. 

In  those  instances,  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  EKDE  is 
granting  Miele  an  Interim  Waiver  for  its 
clothes  washer  models  WI1903.  WI1918, 
and  WI1930.  Pursuant  to  paragraph  (e) 
of  §  430.27  of  the  Code  of  Federal 
Regulations  Part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Miele  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver."  The  Miele 
Appendix  1  of  its  Petition  is  not  being 
published,  because  it  is  essentially  a 
duplicate  to  the  modifications  to  the 
DOE  test  procedures  provided  in  the 
Department's  letter  granting  the  Interim 
Waiver  to  Miele.  However,  the  original 
submission  is  available  upon  request  at 
the  address  provided  at  the  beginning  of 
today's  notice.  The  petition  contains  no 
confidential  information.  DOE  solicits 
comments,  data  and  information 
regarding  the  Petition  discussed  above. 

Issued  in  Washington,  DC  August  10. 1995. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Department  of  Energy 


Washington.  DC  20585 
August  10. 1995 
Mr.  Nick  Ord, 

Vice-President  and  General  Manager,  Miele 
Appliances,  Inc.,  22D  Worlds  Fair  Drive, 
Somerset.  NJ  08873 

Deeir  Mr.  Ord:  This  is  in  response  to  your 
Petition  for  Waiver  and  Application  for 
Interim  Waiver  of  June  2, 1995,  from  the 
Department  of  Energy  (the  Department)  test 
procedure  pursuant  to  Title  10  CFR  Part 
430.27  for  clothes  washers,  regarding  Miele 
Appliances  Inc.  (Miele)  clothes  washer 
models  W1903,  W1918,  and  W1930.  The 
Miele  clothes  washers  have  the  following 
design  features  that  differ  froth  those  covered 
by  the  existing  clothes  washer  test  procedure: 
an  internal  electrical  heater  for  heating  wash 
water  a  continuously  variable  wash  water 
temperature  control;  208/240  volt  electrical 
power  supply:  and  machine-controlled  water 
fill  capability. 

Previous  waivers  from  DOE  test  procedures 
for  clothes  washers  with  such  design  features 
have  been  granted  to  DOE  to  Asko  (59  FR 
15719,  April  4, 1994)  and  New  Harmony  (59 
FR  15710,  April  4, 1994).  Thus,  it  appears 
likely  that  the  Miele's  Petition  for  Waiver 
will  be  granted  by  DOE. 

Miele  also  stated  that  its  clothes  washer  is 
intended  to  be  sold  as  a  pair  with  one  of  the 
Miele  clothes  dryers,  and  that  denial  of  an 
interim  waiver  for  the  clothes  washer  would 
adversely  affect  sales  of  the  clothes  dryer  as 
well.  Miele  indicated  that  revenue  from  the 
sales  of  lauiidry  products  is  essential  to  the 
financial  well-being  of  its  company,  and  that 
a  denial  would  severely  affect  the  company. 
Miele  explained  how  its  clothes  washers  are 
energy  efficient  and  innovative,  and  believes 
that  from  a  public  policy  standpoint,  the 
Interim  Waiver  should  be  granted  to  promote 
energy  savings. 

Therefore,  based  on  the  likely  approval  of 
the  PetiUon  for  Waiver  and  f)otential 
economic  hardship  which  may  result  if  Miele 
is  unable  to  sell  its  products  during  the  Ume 
required  to  process  the  Petition  for  Waiver, 
the  Department  grants  Miele's  Application 
for  an  Interim  Waiver  &om  the  EKDE  test 
procedures  for  its  clothes  washer  models 
W1903,  W1918,  and  W1930. 

Miele  shall  be  permitted  to  test  its  clothes 
washers  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  Part  430,  Subpart  B, 
Appendix  J,  with  the  following 
modifications: 

(i)  Add  new  sections,  1.19  and  1.20  in 
Appendix  ]  to  read  as  follows: 

1.19  "Water-heaUng  clothes  washer" 
means  a  clothes  washer  that  has  an  internal 
electrical  heater  which  provides  all  the 
energy  needed  to  heat  water  for  washing. 

1.20  "Non-water-heating  clothes  washer" 
means  a  clothes  washer  that  does  not  have 
an  internal  electrical  heater  which  provides 
the  energy  needed  to  heat  water  for  washing. 

(ii)  Sections  2.2  and  2.3  in  Appendix ) 
shall  be  deleted  and  replaced  with  the 
following: 

2.2    Electrical  energy  supply.  Maintain  the 
electrical  supply  to  the  clothes  washer 
terminal  block  within  1.7  percent  of  120/ 
208Y  or  120/240  volts,  as  applicable  to  the 
particular  terminal  block  wiring  system  as 
specified  by  the  manufacturer.  If  the  clothes 


washer  has  a  dual  voltage  conversion 
capability,  conduct  the  test  at  the  highest 
voltage  recommended  by  the  manufacturer. 

2.3    Water  temperature. 

2.3.1    Water-heating  clothes  washers.  The 
temperature  of  the  water  supply  shall  be 
maintained  at  a  minimum  of  SS'F  (12.8°C) 
and  a  maximum  of  60°F  (15.6°C). 

(iii)  Sections  3.2.1  through  3.3.5  in 
Appendix  J  shall  be  deleted  and  replaced 
with  the  following: 

3.2.1  Per-cycle  electrical  energy 
consumption  at  maximum  fill.  Set  the  water 
level  selector  to  the  maximum  fill  position, 
if  manually  controlled. 

3.2.1.1  Hottest  wash  at  maximum  fill. 
Activate  the  machine  and  insert  the 
appropriate  test  load  as  specified  in  Section 
2.8.2.1.  Select  the  normal  or  its  equivalent 
wash  cycle.  Where  spin  speed  selection  is 
available,  set  the  control  to  its  maximum 
.setting.  Set  the  water  temperature  selector  to 
the  hottest  setting  and  activate  the  wash 
cycle.  Measure  and  record  the  kilowatt-hours 
of  electrical  energy  consumed  for  the 
complete  cycle  as  Ehijn«>.- 

3.2.1.2  Hot  wash  at  maximum  fill.  Insert 

a  water  temperature  sensing  device  inside  the 
inner  drum  prior  to  testing.  Activate  the 
machine  and  insert  the  appropriate  test  load 
as  specified  in  SecUon  2.8.2.1.  Select  the 
normal  or  its  equivalent  wash  cycle.  Where     ' 
spin  speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the  water 
temperature  selector  to  the  hot  setting  (a 
minimum  of  140  °F  (60  "C)  and  a  maximum 
of  145  °F  (62.8  °C))  and  acUvate  the  wash 
cycle.  Verify  the  wash  water  temperature, 
which  must  be  a  minimum  of  140  'F  (60  "C) 
and  a  maximum  of  145  "F  (62.8  °C).  If  the 
measured  water  temperature  is  not  within  the 
specified  range,  stop  testing,  adjust  the 
temperature  selector  accordingly,  and  repeat 
the  procedure.  Otherwise,  proceed  and 
complete  testing.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy  consumed 
for  the  complete  cycle  as  Eh.m«- 

3.2.1.3  Warm  w«h  at  maximum  fill. 
Repeat  Section  3.2.1.2  for  a  warm  wash 
setting  at  a  minimum  of  100  °F  (37.8  "C)  and 
a  maximum  of  105  °F  (40.6  °C).  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Ewjn«x. 

3.2.1.4  Cold  wash  at  maximum  fill. 
Repeat  Section  3.2.1.1  for  the  coldest  water 
setting.  Measure  and  record  the  kilowatt- 
hours  of  electrical  energy  consumed  for  the 
complete  cycle  as  Ec.mM.  Ensure  that  the  inlet 
water  temperature  is  maintained  per  Section 
2.3.1. 

3.2.2  Per-cycle  electrical  energy  and 
consumpUon  at  minimum  fill.  Set  the  water 
level  selector  to  the  minimum  fill  position, 
if  manually  controlled. 

3.2.2.1  Hottest  wash  at  minimimi  fill. 
Repeat  Section  3.2.1.1  for  a  test  load  as 
specified  in  Section  2.8.2.1.  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Ehi.min. 

3.2.2.2  Hot  wash  at  minimum  fill.  Repeat 
Section  3.2.1.2  for  a  test  load  as  specified  in 
Section  2.8.2.1.  The  hot  wash  setting  shall  be 
at  a  minimum  of  140  "F  (60  'C)  and  a 
maximum  of  145  "F  (62.8  °C).  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Eh.mm- 
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3.2.2.3  Wann  wash  at  minimum  fill. 
Repeat  Section  3.2.1.2  for  warm  wash  setting 
at  a  minimum  of  100  T  (37.8  "C)  and  a 
maximum  of  105  "F  (40.6  Xl).  Measure  and 
record  the  kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as  Ewjiun- 

3.2.2.4  Cold  wash  at  minimuim  fill. 
Repeat  Section  3.2.1.1  for  the  coldest  wash 
setting.  Measure  and  record  the  kilowatt- 
hours  of  electrical  energy  consumed  for  the 
complete  cycle  as  Ecjnin-  Ensure  that  the  inlet 
water  temperature  is  maintained  per  Section 
2.3.1. 

(iv)  Sections  4.1  through  4.6  in  Appendix 
)  shall  be  deleted  and  replaced  with  die 
following: 

4.1  Per-cycle  temperature-weighted 
machine  electrical  energy  consumption  for 
maximum  and  minimum  water  fill  levels. 
Calculate  the  per-cycle  temperature-weighted 
electrical  energy  consumption  for  the 
maximum  water  fill  level,  Emu.  and  for  the 
minimum  water  fill  level.  Emu,  expressed  in 
Idlowatt-hours  per  cycle  and  defined  as: 
£...=(0.05  X  Bt»j^)  -f  (0.25  x  £...».)  *  (0.55 

xEcjm.) 
Ba,in=(0.05  X  Ehunin)  +  (0.25  X  EMy„)  -t-  (0.55 

xEc.™) 
where: 

Bhi.ni>x  =  as  defined  in  Section  3.2.1.1 
Bhjnu  =  as  defined  in  Section  3.2.1.2 
B».imii  =  as  defined  in  Section  3.2.1.3 
Bcjnu  =  as  defined  in  Section  3.2.1.4 
Biii.niin  »  as  defined  in  Section  3.2.2.1 
Blunin  -  as  defined  in  SecUon  3.2.2.2 
BvjniD  =  as  defined  in  Section  3.2.2.3 
Eunin  =  as  defined  in  Section  3.2.2.4 

4.2  Total  per-cycle  machine  electrical 
energy  consumption.  Calculate  the  total  per- 
cycle  energy-consumption,  Ete,  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 
Btc=(0.72  X  E„»»)  +  (0.28  X  E™J 

where: 

BiBu,  Emn  =  as  defined  in  Section  4.1 

(v)  In  CFR  Section  430.22.  paragraph 
(j)(l)(i)(B),  change  the  following: 
From:  ".  .  .  according  to  4.6  of  Appendix  (j) 

tt 

Tfo: ".  .  .according  to  4.2  of  Appendix  (j) 

(vi)  Section  430.22  of  the  CFR,  paragraph 
(j)(2),  shall  be  deleted  and  replaced  with  the 
following:. 

())(2)  The  energy  factor  for  water-heating 
clothes  washers  shall  be  the  quoUent  of  the 
cubic  foot  capacity  of  the  clothes  container 
as  determined  in  3.1  of  Appendix )  to  this 
subpart  divided  by  the  clothes  washer  energy 
consumption  per  cycle  expressed  as  the  total 
per  cycle  machine  electrical  energy 
consumption  as  determined  in  4.2  of 
Appendix  J  to  this  subpart.  The  resulting 
shall  be  rounded  off  to  the  nearest  0.01.  cubic 
foot  per  kilowatt-hour. 

This  interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  Miele  Appliances 
Inc.  This  Interim  Waiver  may  he  revoked  or 
modified  at  any  time  upon  a  determination 
that  the  factual  basis  underlying  the 
application  is  incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days,  or  until  the 
Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be  extended 


for  an  additional  180-day  period,  if 
necessary. 

Best  regards, 

Christine  A.  Evin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Miele 
AppUances,  Inc 

22D  Worlds  Fafr  Drive    •   Somerset  NJ 
08873    .    (908)560-0899    •    Toll  Free 
1-800-843-7281    •    FAX  (908)  ??????? 
June  2, 1995 

Assistant  Secretary,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Resources,  Room  5E-066, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585 
Re:  AppUcation  for  Interim  Waiver  and 

Petition  for  Waiver,  10  CF.R.  Subparts  B. 
Appendix  J — Uniform  Test  Method  For 
Measuring  Energy  Consumption  of 
Automatic  and  Semi-AutomaUc  Clothes 
Washers 
Dear  Assistant  Secretary:  Miele 
Appliances,  Inc.  ("Miele")  hereby  submits 
this  application  for  Interim  Waiver  and 
Petition  for  Waiver  pursuant  to  10  CF.R. 
$430.27.  This  Section  provides  for  waiver  of 
test  methods  on  the  grounds  that  a  t>asic 
model  contains  design  characteristics  that 
either  prevent  testing  according  to  the 
prescribed  test  procedure  or  produce  data  so 
unrepresentative  of  a  covered  product's  true 
energy  consimipUon  characteristics  as  to 
provide  materially  inaccurate  comparative 
data.  Miele  clearly  qualifies  for  such  relief 

Miele  requests  an  interim  waiver  and  a 
waiver  from  DOE's  test  procedures  for  its 
clothes  washers  Models  W1903,  W1918,  and 
W1930.  These  models  have  the  following 
design  features  that  differ  from  those  covered 
by  DOE's  existing  clothes  washer  testing 
procedures: 

•  An  internal  electrical  heater  for  heating 
clothes  wash  water; 

•  Variable  wash  water  temperature 
controls; 

•  208/240  volt  electrical  power  supply; 
and 

•  machine-controlled  water-fill  capability. 
Miele  requests  that  an  interim  waiver  and 

a  waiver  be  granted  to  allow  for  testing  that 
takes  these  features  into  account 

There  is  strong  precedent  for  such  an 
interim  waiver  and  waver.  See,  59  Fed.  Reg. 
15719  (April  4, 1994)  (waiver,  Asko,  Inc.);  59 
Fed.  Reg.  15710  (April  4. 1994)  (waiver;  New 
Harmony  Systems  Corp.);  58  Fed.  Reg.  47130 
(Sept.  7, 1993)  (interim  waiver;  Asko,  Inc.); 
58  Fed.  Reg.  33089  (June  15, 1993)  (interim 
waiver;  New  Harmony  Systems  Corp.). 

These  four  features  are  discussed  below. 

•  Internal  electrical  heater.  Miele's  clothes 
washer  models  W1903,  W1918,  and  W1030 
use  an  internal  heater  that  heats  the  water 
supplied  for  washing.  The  DOE  test 
procedure  is  not  based  on  an  internal  heater. 
Since  the  nature  of  a  water-heating  clothes 
washer  is  significantly  different  firom  a  non- 
water-heating  clothes  washer,  the  waiver  is 
warranted.  Such  a  waiver  was  granted  to 
Asko  and  New  Harmony. 

The  W1903  has  only  a  cold-water 
connection.  This  places  it  outside  the  scope 


of  the  DOE  test  procedure,  since  the 
incoming  water  terajjerature  cannot  be 
controlled  by  thermostatically  controlled 
valves  as  per  Section  2.3.  or  by  opening  and 
closing  the  valves  as  called  for  in  Section 
3.2.2.6.  The  W1918  and  W1930  have  both 
cold  and  hot-water  connections  and 
thermostatically  controlled  water  valves,  but 
the  internal  heater  nonetheless  heats  the 
wash  water  to  whatever  temperature  is 
selected  and  maintains  this  temf)erature  for 
the  duration  of  the  wash  program.  Therefore, 
a  waiver  is  warranted  on  all  three  models  in 
the  light  of  the  internal  water  heater.^ 

•  208/240  volt  electrical  power  supply. 
Miele's  units  use  a  208/240  volt  power 
supply.  Miele  therefore  requests  a  waiver 
from  the  DOE  test  provision  that  requires 
120+-/  -  2  volts  electrical  power  supply. 

•  Variable  wash  water  temperature 
controls.  Miele's  clothes  washers  have 
variable  wash  water  temperature  controls. 
Since  the  selectable  temperatures  on  the 
Miele  models  do  not  correspond  to  the 
temperatures  in  the  DOE  test  procedures, 
which  are  140"F/60»C  for  hot.  100'F/38»C  for 
warm,  and  60'F/16'^  for  cold,  Miele 
therefore  requests  a  waiver  from  the  DOE  test 
provision  that  requires  testing  at  three 
specific  temperatures  obtained  using  two 
specified  intake  water  temperatures. 

•  Machine-controlled  water-full  capability. 
The  DOE  procedure  is  based  on  a  manual 
water-fill  control.  Miele's  washing  machines 
do  not  have  a  manual  water-fill  control. 
Miele  requests  a  waiver  concerning  its  design 
feature  that  automatically  controls  the  water 
level  in  the  clothes  washer  based  on  the 
clothes  load. 

Miele  therefore  proposes  an  interim  waiver 
and  waiver  to  amend  the  test  procedure  for 
testing  its  clothes  washers,  according  to  the 
test  method  attached  as  Appendix  1  hereto. 
*        •        •         •        • 

Miele  requests  immediate  relief  by  grant  of 
the  proposed  interim  waiver,  justified  by  the 
following  reasons: 

Likely  Approval  of  Waiver.  The  Petition  for 
Waiver  is  likely  to  be  granted.  Waivers 
concerning  clothes  washers  with  such  design 
characteristics  were  granted  to  Asko  and  New 
Harmony.  The  design  characteristics  of 
water-heating  clothes  washers  are  distinctly 
different  from  non-heating  clothes  washers.  It 
seems  very  likely  that  a  test  method  on  the 
lines  of  the  proposed  method  will  be 
approved. 

Economic  Hardship.  Qothes  washers, 
together  with  clothes  dryers,  are  an  important 
part  of  Miele's  business.  Since  the  Miele 
clothes  washer  is  intended  to  be  sold  as  a 
pair  with  one  of  the  Miele  clothes  dryers, 
denial  of  an  interim  waiver  for  the  clothes 
washers  would  adversely  affect  sales  of  the 
clothes  dryers  as  well.  Since  the  revenue 
from  the  sale  of  laundry  products  is  essential 
to  the  financial  well-being  of  the  company, 
a  denial  would  severely  affect  the  company. 


'  Miele  believes  that  the  simplest  way  to  test  the 
W191B  and  WiQSO  would  be  to  allow  them  to  be 
tested  using  cold  water  only.  The  proposed  test 
procedure  for  Miele's  waiver  adopts  this  approach. 
Another  option  would  be  to  develop  new  equations 
for  the  testing  of  a  water-heating  clothes  washer 
with  both  cold-  and  hot-water  connections. 
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Denial  of  the  mterim  waiver  would 
adversely  affect  Miele's  home  office,  which 
employs  58  employees,  its  175  independent 
service  agencies,  400  independent  retailers, 
17  independent  sales  representatives  and  4 
regional  distributors  that  carry  the  Miele 
product  line  throughout  the  country. 

Public  Policy  Merits.  The  public  policy 
benefits  of  encouraging  business  success  and 
fostering  innovation  in  clothes  washer  design 
are  additional  reasons  for  prompt  approval  of 
the  requested  interim  waiver. 

Miele  clothes  washers  are  innovative  and 
beneficial  products. 

Miele's  water-hearing  clothes  washers  use 
less  than  one-third  of  the  water  for  washing, 
compared  to  most  clothes  washers.  This 
means  much  less  energy  for  heating  wash 
water. 

It  also  means  a  substantial  reduction  in 
washing  chemicals  introduced  into  the 
environment.  Miele's  water  heating  clothes 
washers  are  designed  to  efficiently  extract 
more  water  firom  wet  clothes  by  a  high  speed 
spin  cycle,  up  to  1600  RPM.  Such  water 
extraction  is  many  times  more  energy 
efficient  than  drying  the  same  amount  of 
water.  This  innovation  in  clothes  washer 
design  does  not  affect  the  test  method  for 
clothes  washers,  but  does  result  in  increased 
energy  savings.  These  are  additional  reasons 
why  the  requested  interim  waive  should 
receive  prompt  approval. 

In  that  regard,  the  basic  purpose  of  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Appliance  Energy 
Conservation  Act,  is  to  foster  purchase  of 
energy  efficient  appliances,  not  to  hinder 
such  purchases.  The  granting  of  the  waiver 
and  interim  waiver  will  promote  this  policy 
and  will  result  in  increased  energy  savings. 

Furthermore,  continued  employment 
creation  and  ongoing  investments  in  Miele's 
marketing,  sales  and  service  activities  will  be 
fostered  by  approval  of  the  requested  interim 
waiver.  Conversely,  denial  would  harm  the 
company  and  would  be  anticompetitive. 
And,  it  would  be  unjust  to  grant  interim 
waivers  and  waivers  to  Asko  and  New 
Harmony  but  deny  them  to  Miele. 

In  the  period  between  interim  waiver  and 
waiver,  only  a  relatively  small  number  of 
water-heating  clothes  washers  will  be  sold  by 
Miele.  Any  difference  between  the  test 
method  approved  for  interim  waiver  and  that 
finally  approved  for  the  Waiver  will  have 
only  minimal  impact  on  energy  consumption 
or  consumer  decisions. 
*        *        *        •        • 

Thank  you  for  your  timely  attention  to  this 
request  for  interim  waiver  and  waiver. 

We  hereby  certify  that  all  clothes  washer 
manufacturers  of  domestically-marketed 
units  known  to  Miele  Appliances,  Inc.  have 
been  notified  by  letter  of  this  application, 
copies  of  which  are  attached  as  Appendix  2 
hereto. 

Sincerely, 

NickOrd. 

Vice  President  and  General  Manager,  Miele 
Appliances,  Inc. 

Attachments 

(FR  Doc.  95-20282  Filed  8-15-95;  8:45  ami 

MLUNQ  COOC  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Proiect  No.  10<2S-003  WasMngton] 

Kittitas  Reclamation  District; 
AvailatHlity  of  Final  Environmental 
Assessment 

August  10, 1995 

In  accordance  with  the  National 
Environniental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  Part  380  (Order  No. 
386.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Taneum  Chute  Hydroelectric 
Project,  to  be  located  on  the  Bureau  of 
Reclamation's  South  Branch  Canal  in 
Kittitas  County,  near  Ellensburg, 
Washington,  and  has  prepared  a  final 
Environmental  Assessment  (EA)  for  the 
project. 

In  the  EA,  the  Commission's  staff  has 
analyzed  the  project  and  has  concluded 
that  approval  of  the  proposed  project, 
with  appropriate  environmental 
protection  and  enhancement  measures, 
would  not  be  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426. 
Linwawi  A.  Watacn.  Jr., 
Acting  Secretary. 
(FR  Doc.  95-20223  Filed  8-15-95;  8:45  am] 

■UJNO  OOeC  t717-«1-M 


[Docket  No.  EL79-«-007,  el  el.] 

Texas  Utilities  Electric  Company,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  10, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Utilities  Electric  Company 

(Docket  No.  EL79-8-0071 

Take  notice  that  on  August  4, 1995, 
Texas  Utilities  Electric  Company  (TU 
Electric)  tendered  for  filing  a 
compliance  filing  in  the  above- 
referenced  docket.  The  compliance 
fifing  consists  of  the  following:  (1)  an 
executed  Facilities  Charge  Agreement 
among  TU  Electric.  Southwestern 
Electric  Power  Company,  Central  Power 
and  Light  Company,  and  Houston 
Lighting  &  Power  Company;  and  (2)  cost 
support  for  the  rates  set  forth  in  the 
agreement. 


TU  Electric  requests  an  effective  date 
of  Augxist  5, 1995.  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  all  parties  of  record. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Calex  Vitol  Electric,  L.L.C. 

(Docket  No.  ER94-1 55-009) 

Take  notice  that  on  August  3. 1995, 
Catex  Vitol  Electric,  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  January  14, 1994,  order  in 
Docket  No.  ER94-155-009.  Copies  of 
Catex  Vitol  Electric.  L.L.C. 's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Direct  Electric  Inc. 

(Docket  No.  ER94-1 161-005] 

Take  notice  that  on  August  2, 1995, 
Direct  Electric  Inc.  filed  certain 
information  as  required  by  the 
Commission's  July  18, 1994,  order  in 
Docket  No.  ER94-968-000.  Copies  of 
Direct  Electric  Inc.'s  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

4.  Vesta  Eaer^y  AHeniatiTes  Cempaiiy 

(Docket  No.  ER94-116»-O05l 

Take  notice  that  on  July  25, 1995, 
Vesta  Energy  Alternatives  Company 
tendered  for  filing  certain  information 
as  required  by  the  Commission's  letter 
order  dated  July  8, 1994.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

5.  Ashton  Energy  Corporation 

(Docket  No.  ER94-1 246-004] 

Take  notice  that  on  July  21, 1995, 
Ashton  Energy  Corporation  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
August  10. 1994.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

6.  KCS  Power  Marketing,  Inc. 

(Docket  No.  ER95-208-002J 

Take  notice  that  on  August  7, 1995, 
KCS  Power  Marketing,  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
March  2,  1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
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7.  Koch  Power  Services,  Inc. 

[Docket  No.  ER95-218-002] 

Take  notice  that  on  July  31, 1995, 
Koch  Power  Services,  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
January  4, 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

8.  Portland  General  Electric  Company 

(Docket  No.  ER95-734-O00] 

Take  notice  that  on  July  26, 1995. 
Portland  General  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  IE?  Power  Marketing,  LLC 

(Docket  No.  ER95-802-0011 

Take  notice  that  on  August  7. 1995. 
lEP  Power  Marketing.  LLC  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated  May 
11, 1995.  Copies  of  the  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

10.  Western  Regional  Transmission 
Association 

(Docket  No.  ER95-1211-0011 

Take  notice  that  on  July  24, 1995, 
Western  Regional  Transmission 
Association  tendered  for  filing 
additional  information  in  the  above- 
referenced  docket. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  National  Fuel  Gas  Distribution 
Corporation 

(Docket  No.  ER95-1374-000) 

Take  notice  that  on  August  4, 1995, 
National  Fuel  Gas  Distribution 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  August  25. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-20250  Filed  8-15-95: 8:45  am] 

BILLING  CODE  STIT-OI-P 


[Docket  Na  CP9fr-661-000,  et  ai.] 

Texas  Eastern  Transmission 
Corporation,  et  al.;  Natural  Qas 
Certificate  Filings 

August  10, 1995. 

Take  notice  that  the  followdng  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP95-661-O00] 

Take  notice  that  on  August  4, 1995 
Texas  Eastern  Transmission  Corporation 
("Texas  Eastern"),  5400  Westheimer 
Coiul,  Houston,  Texas  77056-5310, 
filed  in  Docket  No.  CP95-661-000  an 
abbreviated  application  pursuant  to 
SecticMi  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale,  to  Texaco  Pipeline  Inc.  ("Texaco"), 
approximately  37.48  miles  of  20-inch 
pipeline  ("Line  40-i")  and  the 
associated  scraper  traps  for  $7,000,000. 
Texas  Eastern  also  requests  to  abandon 
the  Point  Au  Chien  compressor  station, 
certain  laterals,  meter  stations  and 
appurtenant  facilities  associated  with 
such  Line  40-E,  all  in  the  Lafourche  and 
Terrebonne  Parishes,  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  September  1. 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP95-662-OO0J 

Take  notice  that  on  August  4, 1995, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP95-662-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  add  a  new 
delivery  point  in  Hopkins  Coimty. 
Kentucky,  to  serve  a  customer  of 
Western  Kentucky  Gas  Company 
(Western),  a  local  distribution  company. 
Texas  Gas  makes  such  request,  imder  its 


blanket  certificate  issued  in  Docket  No. 
CP82-407-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  indicates  that  it  vtrill 
provide  a  tap,  riser  and  associated 
valves  and  fittings,  vtrithin  its  existing 
right-of-way  at  Texas  Gas'  Slaughters- 
Nortonville  10-inch  Line  near  Bamsley, 
in  Hopkins  County.  It  has  been  averred 
that  this  proposal  will  enable  Western  to 
provide,  up  to  a  maximiun  daily 
quantity  of  55  MMBtu,  of  nattual  gas 
service  to  the  new  school  being 
constructed  by  the  Hopkins  Board  of 
Education.  It  is  stated  that  the  school 
will  use  the  natural  gas  for  heating  and 
cooking.  It  has  been  further  stated  that 
Western  will  serve  the  new  deUvery  tap 
with  natural  gas  transported  pursuant  to 
its  ciurent  Firm  No-Notice 
Transportation  Agreement  vtdth  Texas 
Gas  dated  November  1, 1993,  within  the 
existing  contract  entitlements. 
'  It  is  estimated  that  the  new  delivery 
point  will  cost  $2,500.  It  is  stated  that 
Western  will  reimburse  Texas  Gas  for 
the  cost  of  the  proposed  deUvery 
facility. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP95-663-000] 

Take  notice  that  on  August  4, 1995,  El 
Paso  Natiu^l  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP95-663- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
production-area  gas  exchange  service 
with  Tenneco  Oil  Company  (Tenneco), 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

El  Paso  proposes  to  at>andon  the 
service  which  was  authorized  by  the 
Commission  in  Docket  No.  CP83-246- 
000.  It  is  stated  that  El  Paso  was 
authorized  to  exchange  gas  wdth 
Tenneco,  later  replaced  on  the  exchange 
agreement  by  Amoco  Production 
Company  (Amoco),  under  the  terms  of 
a  gas  exchange  agreement  dated 
November  24, .1980,  on  file  vtath  the 
Commission  as  El  Paso's  Special  Rate 
Schedule  X-59  of  El  Paso's  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  2.  It 
is  stated  that  El  Paso  was  authorized  to 
receive  for  Tenneco 's  account  up  to 
25,000  Mcf  of  natiu^l  gas  per  day  in  San 
Juan  and  Rio  Arriba  Counties,  New 
Mexico.  It  is  stated  that  El  Paso  would 
concurrently  cause  to  be  delivered 
equivalent  volumes,  less  10  percent  for 
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fuel,  shrinkage  and  other  losses,  to 
Tenneco  at  two  delivery  points  in 
Terrebonne  Parish,  Louisiana,  and 
Waller  County.  Texas.  It  is  explained 
that  the  exchange  agreement  expired 
under  its  own  terms  July  1. 1990,  and 
the  parties  agree  that  the  service  is  no 
longer  needed.  It  is  asserted  that  there 
are  no  imbalances.  It  is  hirther  asserted 
that  El  Paso  can  render  any  requested 
transportation  service  imder  its  blanket 
transportation  certificate  issued  in 
Docket  No.  CP88-^33-000.  El  Paso 
states  that  it  does  not  intend  to  abandon 
any  facilities  and  that  the  proposed 
abandonment  would  not  result  in  any 
interruption  in  or  termination  of  firm 
service  to  its  customers. 

Continent  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Pacific  Gas  Transmission  Company 

(Docket  No.  CP95-666-0001 

Take  notice  that  on  August  7, 1995, 
Pacific  Gas  Transmission  Company 
(PGT).  160  Spear  Street,  San  Francisco, 
CA  94105,  filed  in  Docket  No.  CP95- 
666-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  install  a 
new  tap  and  meter  near  milepost  6  of 
PGT's  Coyote  Springs  Lateral,  in 
Willamette  County,  Oregon,  for  delivery 
of  gas  to  Cascade  Specialties,  Inc.  PGT 
requests  the  authorization  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-530-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

PGT  states  that  the  quantity  of  gas  to 
be  delivered  through  the  facilities  is  up 
to  1,000  MMBtu  of  gas  per  day.  PGT 
will  provide  service  to  this  facility  on  an 
interruptible  basis  under  the  applicable 
rate  schedule  for  service  on  the  Coyote 
Springs  Lateral.  PGT  asserts  that  the 
prop(»ed  service  will  have  no  effect  on 
PGT's  peak  day  or  annual  deliveries. 
PGT  states  that  it  does  not  anticipate 
any  significant  environmental  impact 
bom  the  proposed  activity. 
Additionally,  PGT  states  that  the 
proposed  meter  facility  will  be  sited 
adjacent  to  PGT's  newly  constructed 
Coyote  Springs  Lateral  and  the  customer 
has  received  a  county  site  permit  for 
construction  on  the  premises.  Therefore, 
PGT  asserts  that  it  does  not  believe  that 
any  further  state  authorization  is 
necessary  and  is  in  the  process  of 
confirming  this  fact  with  the 
appropriate  agencies. 


Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiu^l 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  modon  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fi '  ng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  95-20249  Filed  8-15-95;  8:45  am) 

BtLUNG  CODE  a717-01-P 

[Proiect  No.  11435-001  West  Virginia] 

Hildebrand  Hydro  Associates; 
Surrender  of  Preiiminary  Permit 

August  10, 1995. 

Take  notice  that  the  Hildebrand 
Hydro  Associates,  permittee  for  the 
Hildebrand  Hydroelectric  Project  No. 
11435,  located  on  the  Monongahela 
River,  MonogaUa  County,  West  Virginia, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  January  27, 1994, 
and  would  have  expired  on  December 
31, 1996.  The  permittee  states  that  the 
project  would  be  economically 
infeasible. 

The  permitee  filed  the  request  on  July 
25, 1995,  and  the  preliminary  permit  for 
Project  No.  11435  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed 
on  the  next  business  day. 
Lintirood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  95-20224  Filed  8-15-95;  8:45  ami 
BiLUNa  CODE  cnr-oi-M 


[Project  No.  11456-001  Pennsylvania] 

Point  Marion  Hydro  Associates; 
Surrender  of  Preliminary  Permit 

August  10, 1995. 

Take  notice  that  the  Point  Marion 
Hydro  Associates,  permittee  for  the 
Point  Marion  Project  No.  11456,  located 
on  the  Monongahela  River  in  Fayette 
Coimty,  Pennsylvania,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  June  30,  1994,  and  would 
have  expired  on  May  31. 1997.  The 
permittee  states  that  the  project  would 
be  economically  infeasible. 

The  permittee  filed  the  request  on 
July  25, 1995,  and  the  preliminary 
permit  for  Project  No.  11456  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
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holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

linwood  A.  Watson.  Jr., 
Acting  Secretary.  * 

|FR  Doc  95-20225  Filed  8-15-95;  8:45  am] 
MUMS  OOOE  STir-OI-H 


Southwestern  Power  Administration 

Integrated  System  Power  Rates;  Notice 
of  Order  Approving  an  Extension  of 
Power  Rates  on  an  Interim  Basis 

agency:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  an  Extension  of  Power 
Rates-Integrated  System. 

summary:  The  Deputy  Secretary  of 
Energy,  acting  under  Amendment  No.  3 
to  Delegation  Order  No.  0204-108, 
dated  November  10, 1993,  58  FR  59717, 
and  pursuant  to  the  implementation 
authorities  in  10  CFR  903.22(h)  and 
903.23(a)(3),  has  approved  Rate  Order 
No.  SWPA-32  which  extends  the 
existing  power  rates  for  the  Integrated 
System.  This  is  an  interim  rate  action 
effective  October  1, 1995,  and  extending 
for  a  period  of  one  year  through 
September  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  C.  Grisaffia,  Assistant 
Administrator,  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619,  Tulsa,  Oklahoma  74101. 
(918) 581-7419. 

SUPPtf  MENTARY  INFORMATION:  The 
existing  rate  schedules  for  the  Integrated 
System  were  approved  on  a  final  basis 
by  the  Federal  &iergy  Regulatory 
Commission  on  September  18, 1991,  for 
theperiod  ending  September  30, 1994. 

These  rates  were  extended  on  an 
interim  basis  (through  September  30, 
1995)  by  the  Deputy  Secretary  of  Energy 
on  August  24, 1994.  On  Jime  15, 1995, 
the  Southwestern  Power  Administration 
(Southwestern)  pubUshed  notice  in  the 
Federal  Register,  60  FR  31464,  of  its 
intention  to  seek  a  one-year  extension  of 
the  existing  power  rate  for  the  Integrated 
System  and  provided  for  a  15-day 
comment  period.  No  comments  were 
received.  10  CFR  903.22(h)  and 
903.23(a)(3)  provide  implementation 
authority  for  such  interim  extension  to 
the  Deputy  Secretary. 

Following  review  of  Southwestern 's 
proposal  within  the  Department  of 
Energy,  I  approved.  Rate  Order  No. 


SWPA-32,  on  August  8, 1995,  which 
extends  the  existing  Integrated  System 
rates  for  one  year  beginning  October  1 , 
1995. 

Issued  at  Washington,  D.C,  on  August  8, 
1995. 

BilL  White, 
Deputy  Secretary. 
(Deputy  Secretary  of  Energy) 

Order  Approving  Extension  of  Power 
Rates  on  an  Interim  Basis 

In  the  matter  of:  Southwestern  Power 
Administration — Integrated  System  Rates. 
Rate  Order  No.  SWPA-32. 
August  8, 1995. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  PubUc  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
imder  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14,  1983,  48  FR  55664,  the  Secretary  of 
Energy  delegated  to  the  Deputy 
Secretary  of  Energy  on  a  non-exclusive 
basis  the  authority  to  confirm,  approve 
and  place  into  effect  on  an  interim  basis 
power  and  transmission  rates,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  an 
exclusive  basis  the  authority  to  confirm, 
approve  and  place  in  effect  on  a  final 
basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  No.  1  to 
Delegation  Order  No.  0204-108, 
effective  May  30, 1986.  51  FR  19744, 
revised  the  delegation  of  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Seoetary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy.  This  delegation  was 
reassigned  to  the  Deputy  Secretary  of 
Energy  by  Department  of  Energy  (DOE) 
Notice  1110.29,  dated  October  27, 1988, 
and  clarified  by  Secretary  of  Energy 
Notice  SEN-10-89,  dated  August  3, 
1989,  and  subsequent  revisions.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  effective  August  23, 
1991,  56  FR  41835,  the  Secretary  of  the 
Department  of  Energy  revised 
Delegation  Order  No.  0204-108  to 
delegate  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  By  Amendment 
No.  3  to  Delegation  Order  No.  0204-108, 
effective  November  10, 1993,  the 
Secretary  of  Energy  redelegated  to  the 
Deputy  Secretary  of  Energy,  the 


authority  to  confirm,  approve  and  place' 
into  effect  on  an  interim  basis  power        '. 
and  transmission  rates  of  the  Power         j 
Marketing  Administrations.  This  rate 
order  is  issued  by  the  Deputy  Secretary 
pursuant  to  said  Amendment  to 
Etelegation  Order  No.  0204-108. 

This  is  an  interim  rate  extension.  It  is 
made  pursuant  to  the  authorities  as 
implemented  in  10  CFR  903.22(h)  and     ' 
903.23(a)(3).  j 

Background 

Southwestern  Power  Administration 
(Southwestern)  currently  has  marketing 
responsibility  for  2.2  million  kilowatts 
of  power  from  24  multiple-purpose 
reservoir  projects,  with  power  facilities    : 
constructed  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  generally  in 
all  or  portions  of  the  states  of  Arkansas, 
Kansas,  Louisiana,  Missouri,  Oklahoma 
and  Texas.  The  Integrated  System, 
composed  of  22  of  the  projects,  is 
interconnected  through  a  transmission 
system  presently  consisting  of  138-  and 
161-kV  high-voltage  transmission  lines, 
69-kV  transmission  lines,  and  numerous 
bulk  power  substations  and  switching 
stations.  In  addition,  contractual 
transmission  arrangements  provide  for 
integration  of  other  projects  into  the 
system. 

The  remairing  two  projects,  Sam 
Raybum  Dam  and  Robert  Douglas 
Willis,  are  isolated  hydraulically  and 
electrically  from  the  Southwestern 
transmission  system,  and  their  power  is 
marketed  under  separate  contracts 
through  which  the  customer  purchases 
the  entire  power  output  of  the  project  at 
the  dam.  A  separate  Power  Repayment 
Study  (PRS)  is  prepared  for  each 
isolated  project,  and  each  has  a  special 
rate  which  is  not  a  part  of  this  study. 

The  existing  rate  schedules  for  the 
Integrated  System  were  confirmed  and 
approved  on  a  final  basis  by  the  FERC 
on  September  18, 1991  for  the  period 
October  1, 1990  through  September  30, 
1994.  These  rates  were  extended  on  an 
interim  basis  (through  September  30, 
1995)  by  the  Deputy  Secretary  of  Energy 
on  August  24, 1994.  The  FY  1995 
Integrated  System  PRSs  indicate  the 
need  for  a  rate  adjustment  of  $1,008,285 
aimually,  or  1.07  percent. 

Pursuant  to  implementing  authority 
in  10  CFR  903(h)  and  903.23(a)(3),  the 
Deputy  Secretary  of  Energy  may  extend 
a  FERC-approved  rate  on  an  interim 
basis.  The  Administrator,  Southwestern, 
published  notice  in  the  Federal  Register 
on  June  15, 1995,  60  FR  31464, 
aimouncing  a  15-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate  extension.  In 
addition,  informal  meetings  were  held 
with  customer  representatives  in  April 
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and  May  1995.  Written  comments  were 
accepted  through  Jime  30, 1995.  No 
comments  on  the  proposed  interim 
extension  were  received. 

Discussion 

The  existing  Integrated  System  rates 
are  based  on  the  FY  1990  PRS.  PRSs 
have  been  completed  on  the  Integrated 
System  each  year  since  approval  of  the 
existing  rates.  Rate  changes  identified 
by  the  PRSs  since  that  period  have 
indicated  the  need  for  minimal  rate 
increases  or  decreases.  Since  the 
revenue  changes  reflected  by  the  PRSs 
were  within  the  plus-or-minus  two 
percent  Rate  Adjustment  Threshold 
established  by  Southwestem's 
Administrator  on  June  23, 1987,  these 
rate  adjustments  were  deferred  in  the 
best  interest  of  the  government  and 
provided  for  the  next  year's  PRS  to 
determine  the  appropriate  level  of 
revenues  needed  for  the  next  rate 
period. 

The  FY  1995  PRS  indicates  the  need 
for  a  rate  increase  of  1.07  percent.  As 
has  been  the  case  since  the  existing  rates 
were  approved,  the  FY  1995  rate 
adjustment  needed  falls  within 
Southwestem's  plus-or-minus  two 
percent  Rate  Adjustment  Threshold  and 
would  normally  be  deferred.  However, 
the  existing  rates  expire  on  September 
30, 1995.  Consequently,  Southwestern 
proposes  to  extend  the  existing  rates  for 
a  one-year  period  ending  September  30, 
1996,  on  an  interim  basis  under  the 
implementation  authorities  noted  in  10 
CFR  903.22(h)  and  903.23(a)(3). 

Southwestern  continues  to  make 
significant  progress  toward  repayment 
of  the  Federal  investment  in  the 
Integrated  System.  Through  FY  1994, 
status  of  repayment  for  the  Integrated 
System  was  $319,846,125,  whidi 
represents  approximately  33  percent  of 
the  $982,356,193  Federal  investment  for 
the  Integrated  System.  The  status  has 
increased  almost  63  percent  since  the 
existing  rates  were  placed  in  effect. 

Information  regarding  this  rate 
extension,  including  studies  and  other 
supporting  material,  is  available  for 
pubhc  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa,  Oklahoma  74101. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  extend  on 
an  interim  basis,  for  the  period  of  one 
year,  effective  October  1, 1995,  the 
current  FERC-approved  Integrated 
System  Rates  for  th^  sale  of  power  and 
energy. 


Issued  at  Washington,  DC,  on  August  B, 
1995. 

Bill  White. 

Deputy  Secretary. 

(PR  Doc.  95-20283  FUed  8-15-95;  8:45  am] 
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Western  Area  Power  Administration 
Notice  of  Amended  Rate  Schedule 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Amended  Rate 
Schedule  CV-F7. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  of  Amended  Rate  Schedule  CV- 
F7  from  the  Central  Valley  Project  (CVP) 
of  the  Western  Area  Power 
Administration  (Western)  into  effect  on 
an  interim  basis.  The  interim  Amended 
Rate  Schedule  CV-F7,  will  remain  in 
effect  on  an  interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places  it 
into  effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate  schedule. 

Rate  Schedule  CV-F7,  Schedule  for 
Rates  for  Commercial  Firm-Power 
Service  imder  Rate  Order  No.  WAPA- 
59,  was  approved  by  FERC  on 
September  22, 1993,  under  FERC  Docket 
No.  EF93-5011-O00.  The  rates  were 
placed  in  effect  for  the  period  beginning 
May  1, 1993,  through  April  30,  1998. 

The  methodology  for  the  revenue 
adjustment  clause  (RAC)  was  included 
in  Rate  Schedule  CV-F7  and  included 
provisions  for  a  $20  million  maximum 
allocation  of  the  RAC  credit  or 
siut:harge.  The  Amended  Rate  Schedule 
CV-F7  modifies  the  maximum 
allocation  of  the  RAC  credit  of  $20 
million  by  the  amount  of  the  Pacific  Gas 
and  Electric  Company  (PG&E)  refund 
credit  applied  to  the  Western  power 
bills  for  the  fiscal  year.  The  $20  million 
maximum  allocation  for  the  RAC 
surcharge  remains  unchanged,  as  do  all 
other  provisions  of  CVP  Rate  Schedule 
CV-F7. 

DATES:  Amended  Rate  Schedule  CV-F7 
will  be  placed  into  effect  on  an  interim 
basis  prior  to  October  1, 1995,  and  will 
be  in  effect  until  FERC  confirms, 
approves,  and  places  the  rate  schedule 
in  effect  on  a  fiinal  basis  through  April 
30,  1998,  the  remaining  time  period  of 
the  current  Rate  Schedule  CV-F7,  or 
until  the  rate  schedule  is  superseded. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Feider,  Area  Manager, 
Sacramento  Area  Manager,  Western 
Area  Power  Administration,  114 


Parkshore  Drive,  Folsom,  CA  95630, 
(916)  649-^418 
Mr.  Robert  FuUerton,  Acting  EHrector, 
Division  of  Power  Marketing,  Western 
Area  Power  Administration,  P.O.  Box 
3402,  Golden,  CO  80401-0098,  (303) 
275-1610 
Mr.  Joel  Bladow.  Assistant 
Administrator  for  Washington 
Liaison,  Power  Marketing  Liaison 
Office,  Room  8G-027,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0001, 
(202) 586-5581 
SUPPLEMENTARY  INFORMATION:  The  RAC 
compares  projected  net  revenue  with 
actual  net  revenue  for  each  fiscal  year. 
If  the  net  difference  is  positive,  a  RAC 
credit  is  applied  to  the  customers' 
power  bills  during  the  next  January  1  to 
September  30  period.  If  the  net 
difference  is  negative,  a  RAC  surcharge 
is  applied  to  customers'  power  bills  in 
an  amoimt  equal  to  any  deficit  in 
repayment  of  annual  expenses  plus  a 
minimum  investment  payment  equal  to 
the  lesser  of  1  percent  of  unpaid 
investment  or  projected  investment 
payment.  The  maximum  allocation  of  a 
RAC  credit  or  surcharge  on  customers* 
power  bills  is  $20  million  annually. 
In  February  1992,  Western  and  the 
PG&E  entered  into  a  settlement 
agreement  (Settlement)  which  provided 
for  annual  reconciliation  of  estimated 
energy  and  capacity  rates  based  on 
actual  PG&E  thermal  costs.  To  date,  the 
Settlement  has  resulted  in  refunds  to 
Western  which  are  applied  as  credits 
against  amounts  owed  by  Western  to 
PG&E.  The  application  of  the  credits 
reduces  Western's  purchase  power 
expense  which  may  increase  Western's 
net  revenue.  Since  the  current  RAC 
methodology  provides  for  a  $20  million 
cap.  Western's  customers  may  not 
realize  the  full  benefit  of  the  Settlement 
amounts. 

Discussions  on  the  proposed 
amendment  to  the  RAC  methodology 
were  initiated  at  a  customer  meeting 
held  on  February  14, 1995.  Western 
received  favorable  comments  following 
the  meeting,  and  pursued  development 
of  the  proposed  amendment. 
Representatives  from  the  CVP  customer 
base  reviewed  and  supported  the 
amendment.  On  April  10, 1995,  Western 
sent  a  letter  to  all  CVP  customers 
requesting  written  comments  on  the 
proposed  amendment  and  establishing  a 
comment  period  through  May  15, 1995. 
Western  received  three  written 
comments  during  the  comment  period. 
All  comments  supported  the  interim 
amendment,  with  one  comment 
requesting  that  future  savings  resulting 
fit>m  changes  in  Western's  purchase 
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power  contracts  also  be  included  in  the 
RAC  methodology.  Western  is  planning 
a  rate  adjustment  to  accommodate  any 
change  in  purchase  power  contracts. 

The  intent  of  amending  the  RAC 
would  allow  the  net  revenue,  resulting 
from  the  PC&E/Westem  rate 
reconciliation,  to  be  passed  on  to 
Western's  customers  as  a  RAC  credit  if 
there  is  no  impact  on  CVP  projected 
repayment.  The  extent  of  the 
amendment  would  change  the 
maximum  allocation  of  the  RAC  credit 
of  $20  milhon  by  the  amount  of  the 
PG&E  refund  credit  applied  to  the 
Western  power  bills  for  the  fiscal  year. 
The  current  $20  million  maximiun 
allocation  for  the  RAC  surcharge  will 
not  be  changed. 

The  RAC  amendment  does  not  change 
the  rates,  power  repayment  study,  or 
any  other  dociunentation  filed  with  the 
original  Rate  Order  No.  WAPA-59. 

Confirmation,  approval,  and 
placement  of  Amended  Rate  Schedule 
CV-F7  into  effect  on  an  interim  basis,  is 
issued,  and  the  Amended  Rate  Schedule 
CV-F7  will  be  submitted  promptly  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Issued  in  Washington,  DC,  August  8, 1995. 
BiU  White, 

Deputy  Secretary. 

Order  Confirming,  Approving,  and 
Placing  the  Central  Valley  Project 
Amended  Rate  Schedule  CV-F7  Into 
Effect  on  an  Interim  Basis 

In  the  matter  of:  Western  Area  Power 
Administration  Amended  Rate  Schedule  CV- 
F7,  Central  Valley  Project. 
.  August  8, 1995. 

The  original  Rate  Schedule  CV-F7,  for 
commercial  firm  power  rates,  was 
established  pursuant  to  section  302(a)  of 
the  Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101  at  seq., 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  371  et  seq..  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  appUcable  to  the 
project  system  involved  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716).  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 


(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjtistments 
are  located  at  10  CFR  Part  903. 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 

following  acronyms  and  definitions 

apply: 

CVP:  Central  Valley  Project. 

EXDE:  U.  S.  Department  of  Energy. 

FERC:  Federal  Energy  Regulatory 
Commission. 

FY:  Fiscal  year. 

Net  Revenue:  Revenue  remaining  after 
paying  all  annual  expenses. 

PG&E:  Pacific  Gas  and  Electric 
Company.  <« 

RAC:  Revenue  Adjustment  Clause. 

Rate  Schedule  CV-F7:  The  current  rate 
schedule  for  commercial  firm  power 
service,  approved  by  FERC  on 
September  22, 1993,  under  FERC 
Docket  No.  EF93-501 1-000. 

Secretary:  Secretary  of  Energy. 

Western:  Western  Area  Power 
Administration. 

Effective  Date 

The  Amended  Rate  Schedule  CV-F7 
will  become  effective  on  an  interim 
basis  prior  to  October  1, 1995,  and  will 
be  in  effect  pending  FERC's  approval  on 
a  final  basis  for  a  2V2-year  period,  the 
remaining  effective  period  for  Rate 
Schedule  CV-F7,  or  imtil  superseded. 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  Part  903,  have  been 
followed  by  Western  in  the 
development  of  this  amended  rate 
schedule.  The  following  summarizes  the 
steps  Western  took  to  ensure 
involvement  of  interested  parties  in  the 
rate  process: 

1.  On  February  14,  1995,  Western 
proposed  the  amendment  to  the  RAC 
methodology  at  a  customer  meeting. 

2.  On  April  10, 1995,  Western  sent  a 
letter  to  all  CVP  customers  requesting 
written  comments  on  the  proposed 
amendment  and  established  a  comment 
period  through  May  15. 1995. 

Discussion 

The  RAC,  included  imder  Rate 
Schedule  CV-F7,  compares  projected 
net  revenue  with  actual  net  revenue  for 
a  FY.  If  the  net  difference  is  positive,  a 


RAC  credit  is  applied  to  the  customers' 
power  bills  during  the  next  January  1  to 
Septemb6r  30  period.  If  the  difference  is 
negative,  a  RAC  surcharge  is  applied  to 
the  customers'  power  bills  in  an  amount 
equal  to  any  deficit  in  repayment  of 
annual  expenses  plus  a  minimum 
investment  payment  equal  to  the  lesser 
of  1  percent  of  the  unpaid  investment  or 
projected  investment  payment.  Under 
Rate  Schedule  CV-F7,  the  maximum 
allocation  for  RAC  credits  or  surcharges 
is  $20  million. 

Basis  for  Amendment  to  Ciurent  Rate 
Schedule  CV-F7  in  February  1992, 
Western  and  the  PG&E  entered  into  a 
settlement  agreement  (Settlement) 
which  provided  for  annual 
reconciliation  of  estimated  energy  and 
capacity  rates  based  on  actual  PG&E 
thermal  costs.  To  date,  the  Settlement 
has  resulted  in  refunds  to  Western 
which  are  applied  as  credits  against 
amounts  owed  by  Western  to  PG&E.  The 
application  of  the  credits  reduces 
Western's  purchase  power  expense 
which  may  increase  Western's  net 
revenue.  Since  the  ciurent  RAC 
methodology  provides  for  a  $20  million 
cap.  Western's  customers  may  not 
reaUze  the  full  benefit  of  the  Settlement 
amounts. 

The  intent  of  amending  the  RAC 
would  allow  the  net  revenue,  resulting 
from  the  PG&EAVestem  rate 
reconciliation,  to  be  passed  on  to 
Western's  customers  as  a  RAC  credit  if 
there  is  no  impact  on  CVP  projected 
repayment.  The  extent  of  the 
amendment  would  change  the 
maximum  allocation  of  the  RAC  credit 
of  $20  miUion  by  the  amount  of  the 
PG&E  refund  credit  applied  to  the 
Western  power  bills  for  the  fiscal  year. 
The  current  $20  million  maximum 
allocation  for  the  RAC  surcharge  will 
not  be  changed. 

Conunents 

During  the  30-day  comment  period. 
Western  received  three  written 
comments  regarding  the  proposed 
change  in  the  RAC.  All  three 
commentors  agreed  with  the  proposal, 
with  one  commentor  additionally 
requesting  Western  add  any  savings 
from  changes  in  Western's  purchase 
power  contracts.  Western  is  planning  a 
rate  adjustment  to  accommodate  any 
change  in  purchase  power  contracts. 

Written  comments  were  received  from 
the  following  sources: 

Bay  Area  Rapid  Transit  (California) 
Northern  California  Power  Agency 

(California) 
Sacramento  Municipal  Utility  District 

(California) 
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Envimmnental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.):  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500  through  1508);  and  DOE 
NEPA  Regulations  (10  CFR  part  1021). 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparaticm  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  acticm  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  imder  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

All  studies,  comments,  letters, 
memoranda,  or  other  docimients  made 
or  kept  by  Western  for  the  purpose  of 
developing  Amended  Rate  Schedule 
CV-F7,  are  and  will  be  made  available 
for  inspection  and  copying  at  the 
Sacramento  Area  Office,  located  at  1825 
Bell  Street,  Suite  105.  Sacramento, 


California  95825;  Western  Area  Power 
Administration,  Division  of  Power 
Marketing,  PO  Box  3402,  Golden, 
Colorado  80401;  and  Power  Marketing 
Liaison  Office,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
Room  8G-061,  Forrestal  Building.  1000 
Indepoidence  Avenue  SW., 
Washington,  DC  20585. 

Submission  to  Federal  Energy 
Regulatory  Commission 

Amended  Rate  Schedule  CV-F7 
herein  confirmed,  approved,  and  placed 
into  effect  on  an  interim  basis,  together 
with  supporting  dociunents,  will  be 
submitted  to  l-'KKC  for  confirmation  and 
approval  on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
prior  to  October  1, 1995,  Amended  Rate 
Schedule  CV-F7  for  the  Central  Valley 
Project.  The  amended  rate  schedule 
shall  remain  in  effect  on  an  interim 
basis,  pending  the  Federal  Energy 
Regulatory  Commission  confirmation 
and  approval  on  a  final  basis,  through 
April  30, 1998.  or  imtil  the  rate 
schedule  is  superseded. 


Issued  in  Washington.  DC,  August  8, 1995. 
BillWhite. 
Deputy  Secretary. 

Amended  Rate  Schedule  CV-F7 

(Supersedes  Schedule  CV-F7) 

Central  Valley  Pro|ect;  Schedule  of 
Rates  for  Coinmercial  Firm-power 
Service 

Effective 

October  1. 1995. 

Available 

Within  the  marketing  area  served  by 
the  Sacramento  Area  Office. 

Applicable 

To  the  commercial  firm-power 
customera  for  general  power  service 
supplied  through  one  meter,  at  one 
point  of  delivery,  unless  otherwise 
provided  by  contract. 

Character 

Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rates 


Period 

Capadly 

Energy 

10A)1/95-09/3(V97  

1 0A)1  /97-04/3(V98 

$6.57/l<W/month 

$7.16/kW/month 

Base:  17.73  mills/kWh. 
Tier  34.70  mills/kWh. 
Base:  19.33  miils/kWh. 
Tier  37.46  mUls/kWh. 

Billing 

Demand:  The  rates  listed  above  for 
capacity  shall  be  the  charge  per  kilowatt 
(kW)  of  billing  demand.  The  billing 
demand  is  the  highest  30-minute 
integrated  demand  measured  or 
scheduled  during  the  month  up  to,  but 
not  in  excess  of,  the  delivery  obligation 
imder  the  power  sales  contract. 

Energy:  The  rates  listed  above  for 
energy  shall  be  a  charge  per 
kilowatthour  (kWh)  for  all  energy  use 
up  to,  but  not  in  excess  of,  the 
maximum  kWh  obligation  of  the  United 
States  during  the  month  as  established 
under  the  power  sales  contract. 

The  energy  base  rate  shall  be  applied 
to  all  energy  sales  below  a  70-percent 
monthly  load  factor.  The  energy  tier  rate 
shall  be  applied  to  all  energy  sales  at  a 
70-percent  and  higher  monthly  load 
factor.  The  monthly  load  factor  shall  be 
calculated  based  on  the  lesser  of  the 
customer's  (1)  maximum  demand  for  the 
month  or,  if  a  scheduled  customer,  the 
maximum  scheduled  demand  for  the 


month;  or  (2)  the  contract  rate  of 
delivery.  Only  power  offered  under  this 
Amended  Rate  Schedule  CV-F7  will  be 
used  in  the  calculation  of  the  load 
foctor. 

Adjustments 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractiul 
obligation  for  capacity  and/or  energy, 
such  overrun  shall  be  billed  at  10  times 
the  applicable  rates  above.  The  energy 
base  rate  will  be  used  as  the  overrun 
rate  for  energy. 

For  Revenue  Adjustment 

The  following  methodology  shall  be 
used  for  the  revenue  adjustment  clause 
(RAC)  calculation: 

1.  If  the  actual  net  revenue  i^  greater 
than  the  projected  net  revenue  for  the 
RAC  calculation  period,  a  revenue 
credit  will  be  allocated  during  the  RAC 
adjustment  period.  The  credit  will  equal 
the  difference  between  the  actual  net 


revenue  and  projected  net  revenue, 

represented  by  the  following  formula: 

ANR  >  PNR;  C  =  ANR  -PNR 

Where: 

ANR  =  Actual  Net  Revenue 

PNR  =  Projected  Net  Revenue 

C  =  Credit 

2.  If  actual  net  revenue  is  less  than  the 
projected  net  revenue  for  the  RAC 
calculation  period,  a  revenue  surcharge 
will  be  allocated  during  the  RAC 
adjustment  period. 

2.1  If  the  actual  net  revenue  is 
negative,  the  surcharge  will  be  equal  to 
the  minimum  investment  payment  plus 
the  annual  deficit,  represented  by  the 
following  formula: 

ANR  <  PNR  and  <  O;  S  =  MIP  +  AD 

Where: 

ANR  =  Actual  Net  Revenue 

PNR  =  Projected  Net  Revenue 

MIP  =  Minimum  Investment  Payment 

AD  =  Annual  Deficit 

S  -  Surcharge 

2.2  If  the  actual  net  revenue  is 
positive,  the  surcharge  will  equal  the 
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minimimii  investment  payment  less  the 
actual  net  revenue,  represented  by  the 
following  formula; 
ANR  <  PNR  and  >  0;  S  =  MIP  -  ANR 

(ifANR>MIP,S  =  0) 
Where: 

ANR  =  Actual  Net  Revenue 
PNR  =  Projected  Net  Revenue 
MIP  =  Minimum  Investment  Payment 
S  =  Surcharge 

Provided,  that  if  the  actual  net 
revenue  is  greater  than  the  minimum 
investment  payment,  the  surcharge  will 
be  equal  to  zero. 

3.  The  maximimn  RAC  credit 
allocation  will  equal  $20  million  plus 
the  amount  of  the  Pacific  Gas  and 
Electric  Company  refund  credit  applied 
to  Western  power  bills  for  the  fiscal 
year.  The  maximum  allocation  for  a 
RAC  surcharge  shall  not  exceed  $20 
million. 

4.  The  RAC  credit  or  siut:harge  shall 
be  allocated  to  each  Central  Valley 
Project  (CVP)  commercial  firm-power 
customer  based  on  the  proportion  of  the 
customer's  billed  obligation  to  Western 
for  CVP  commercial  firm  capacity  and 
energy  to  the  total  billed  obligation  for 
all  CVP  commercial  firm-power 
customers  for  CVP  commercial  firm 
capacity  and  energy  for  the  RAC 
calculation  period. 

5.  For  purposes  of  the  RAC 
calculation,  the  following  terms  are 
defined: 

5.1  Actual  Net  Revenue — ^The 
Recorded  Net  Revenue. 

5.2  Aimual  Deficit — The  amount  the 
recorded  annual  expenses,  including 
interest,  exceed  recorded  annual 
revenues. 

5.3  '  Minimum  Investment  Payment — 
The  lesser  of  1  percent  of  the  recorded 
unpaid  investment  balance  at  the  end  of 
the  prior  FY  that  the  RAC  is  being 
calculated,  or  the  projected  net  revenue. 

5.4  Projected  Net  Revenue — ^The 
aimual  net  revenue  available  for 
investment  repayment  projected  in  the 
PRS  for  the  rate  case  during  the  FY  that 
the  RAC  is  being  calculated  (see  Table 
1). 

5.5  RAC  Adjustment  Period— The 
period  January  1  through  September  30, 
following  the  RAC  calculation  period 
when  credits  or  surcharges  will  be 
applied  to  the  power  bills. 

5.6  RAC  Calculation  Period— The 
last  recorded  FY  (October  1  through 
September  30). 

5.7  Recorded  Net  Revenue — The 
annual  net  revenue  available  for 
repayment  recorded  in  the  PRS  for  the 
FY  that  the  RAC  is  being  calculated. 

6.  Subject  to  modification  by  a 
superseding  rate  schedule,  the  final 
lAC  will  be  allocated  to  the  customers 


during  the  period  January  1, 1999,  to 
September  30,  1999. 

Tabi^  1 .—  Projected  Net  Revenue 
Available  for  Investment  Repay- 
ment FOR  Revenue  Adjustment 
Clause  . 


Period 

Projected  net 
revenue 

October  1, 1995-September 
30,  1996 _ 

October  1.  1996-September 
30,  1997  

$14,430,107 
1,051  664 

October  1, 1997-September 
30,  1998 

9,595,452 

For  Transformer  Losses 

If  delivery  is  made  at  transmission 
voltage  but  metered  on  the  low-voltage 
side  of  the  substation,  the  meter 
readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract. 

For  Power  Factor 

m  The  customer  will  be  required  to 
maintain  a  power  factor  at  all  points  of 
measurement  between  95-percent 
lagging  and  95-percent  leading.  The  low 
power  factor  charge  (LPFC)  will  be 
calculated  by  multiplying  the 
customer's  maximimi  monthly  demand 
by  the  kilovar  (kVar)/kW  rate  for  the 
customer's  mean  power  factor  as 
provided  in  the  following  Table  2: 


Table  2.— kVar/kW  Rate  Table 

Power  factor 

Rate 

0.94 

0.09 

093 

017 

0.92 „. 

0.24 

0.91  ^ 

0.32 

0.90 

0.39 

0.89 „ 

0.46 

0.88 . 

0.53 

0.87 

0.60 

0.86 

0.66 

0.85 „ 

0.73 

0.84 

079 

0.83 

0.86 

0.82 

0.92 

0.81  

0.99 

0.80 

1.05 

0.79 

1.12 

0.78 

1.18 

0.77 

1.25 

0.76 „ 

1.32 

0.75  and  below 

1  38 

A  LPFC  will  be  assessed  when  a 
customer's  power  factor  is  less  than  95 
percent. 

(a)  A  charge  of  $2.50  per  kVar  will  be 
assessed  for  every  kVar  required  to  raise 
a  customer's  power  factor  to  95  percent. 
The  calculated  power  factor  used  to 
determine  if  a  charge  will  be  assessed  is 


the  arithmetic  mean  of  a  customw's 
measured  monthly  average  power  factor 
and  their  measured  onpeak  power 
factor,  rounded  to  the  nearest  whole 
percent  with  0.5  percent  or  greater 
rounded  to  the  next  higher  percent. 

(b)  The  mean  power  factor  will  be 
calculated  at  each  customer's  point  of 
delivery.  If  a  customer  has  multiple 
points  of  delivery,  the  power  factor  will 
be  determined  from  totalized 
information  fiom  the  points  of  delivery. 

(c)  No  credit  will  be  given  for 
customers  operating  between  95  percent 
and  100  percent. 

(d)  Customers  that  have  a  monthly 
peak  demand  less  than  or  equal  to  50 
kW  will  not  be  subject  to  the  LPFC. 

(e)  The  Contracting  Officer  may  waive 
the  LPFC  for  good  cause  in  whole  or  in 
part. 

(FR  Doc.  95-20284  Filed  8-15-95;  8:45  am) 

BILUNOCOOE  S4aO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5278-1] 

Border  Environment  Cooperation 
Commission,  CD.  Juarez,  Chihuahua; 
Notice  of  Public  Meetings 

The  Border  Environment  Cooperation 
Commission  (BECC)  cordially  invites 
you  to  attend  the  next  two  Public 
Meetings  of  the  Board  of  Directors: 
Public  Meeting  (Special)  of  the  Board  of 
Directors  Thursday,  August  31,  1995, 
9:00  am-4:00  pm,  Camino  Real  Hotel,  El 
Paso,  Texas. 

Proposed  Agenda 

1.  Approval  of  Minutes  from  July  28, 1995 

Public  Meeting  of  the  Board  of  Directors 

2.  Consideration  of  and  Vote  on  the 

Guidelines  for  Project  Submission  and 
Criteria  for  Certification 

3.  Briefing  on  Projects  to  be  Considered  for 

Certification  at  the  September  28, 1995 
Public  Meeting  of  the  Board  of  Directors 

4.  Comments  by  Public  on  Projects  Proposed 

for  Certification 

5.  Comments  by  Board  of  Directors  and 

Advisory  Council 

6.  Adjournment 

Public  Meeting  (Quarterly)  of  the  Board  of 
Directors,  Thursday,  September  28, 1995, 
9:00  am-4:00  pm,  Sheraton  Hotel, 
Brownsville,  Texas. 

Proposed  Agenda 

1.  Approval  of  Minutes  from  August  31. 1995 

Public  Meeting  of  the  Board  of  Directors 

2.  Briefing  on  Projects  Projxjsed  for 

Certification 

3.  Comments  by  Public 

4.  Consideration  of  Project  Certification  by 

Board  of  Directors 

5.  Review  and  Consideration  of  Technical 

Assistance  Program 
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6.  Ckimments  by  Board  of  Diiectors  and 

Advisory  Council 

7.  Ad)Oununent 

The  Board  of  Directors  may  consider 
several  projects  for  certification  including:  El 
Paso,  Texas  Wastewater  Reuse  Project;  Cd. 
Juarez,  Chihuahua  Wastewater  Treatment 
Plants:  City  of  Brawley,  California  Water 
Treatment  Plant:  Piedras  Negras,  Coahuila, 
Municipal  Solid  Waste  Landfill:  Piedras 
Negras,  Coahuila  Mimicipal  Wastewater 
Treatment  Plant;  and  Ensenada,  Baja 
California  Wastewater  Treatment  Plant. 

Any  member  of  the  public  interested  in 
submitting  written  comments  to  the  Board  of 
Directors  on  the  projects  proposed  for 
certification  should  send  written  material  to 
the  BECC  staff  15  days  prior  to  the  scheduled 
pubUc  meetings.  Anyone  interested  in 
making  a  brief  statement  to  the  Board  may  do 
so  during  the  public  meetings. 

Should  you  have  any  questions  or  need 
additional  information,  please  contact  the 
BECC  Office:  Blvd.  Tomas  Fernandez  No., 
7940  Ed.  Torres  Campestre,  sexto  piso;  Cd. 
Juarez.  Chih.  QP.  23470  or  P.O.  Box  221648 
El  Paso,  TX  79913;  Tel:  (011-52-16)  29-2*- 
95;  Fax:  (011-52-16)  29-23-97. 

Both  meetings  are  &ee  and  open  to  the 
public. 

Tracy  J.  WTilliams, 
Public  Outreach  Coordinator. 
[FR  Doc  95-20231  Filed  8-15-95;  8:45  am) 
BOJJNQCooc  aaw  »o  p 


[OPP-60e09;  FRL-48ee-7] 

Issuance  of  Expsrimsntal  Use  PennHs 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procediu^s 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washineton.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
niunber,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

45639-EUP-56.  Issuance.  AgrEvo 
USA  Company,  Little  Falls  Centre  One, 
2711  Centervllle  Rd.,  Wilmington.  DE 
19808.  This  experimental  use  permit 
allows  the  use  of  449  pounds  of  the 
herbicide  ammoDium-DL-homoalanln-4- 
yl-(methyl)  phosphlnate  on  562  acres  of 


com  and  soybeans  to  evaluate  the 
control  of  annual  and  perennial  grasses 
and  broadleaf  weeds.  The  program  is 
authorized  in  the  States  of  Arkansas, 
Florida,  Georgia,  Hawaii,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Michigan, 
Minnesota,  Missouri,  Mississippi, 
Nebraska,  New  Jersey.  New  York,  North 
Carolina,  North  Dakota,  Ohio, 
Permsylvanla,  South  Dakota,  Tennessee, 
Texas,  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  March  7, 1995  to  March  7, 1996. 
This  permit  is  Issued  with  the  limitation 
that  dl  treated  crops  will  be  destroyed 
or  used  for  research  piuposes  only. 
(Joanne  Miller,  PM  23,  Rm.  237,  CM  #2, 
703-305-7830,  e-mail: 
mlller.joanne€>epamall.epa^ov) 

352-EUP-160.  Issuance.  E.I.  duPont 
de  Nemours  &  Company,  Agricultural 
Products,  Walkers  Mill,  Barley  Mill 
Plaza,  P.O.  Box  80038,  Wihnington,  DE 
19880-0038.  This  experimental  use 
permit  allows  the  use  of  225  pounds  of 
the  herbicide  methyl  2-{([([4- 
(dlmethylamlno)-6-(2,2,2- 
trifluoroethoxy)-l  ,3 ,5-triazin-2- 
yl]amlno]carfoonyl]aminolsulfonyl]-3- 
methylbenzoate  on  6,000  acres  of  sugar 
beets  to  evaluate  the  control  of  various 
weeds.  The  program  is  authorized  only 
in  the  States  of  California,  Colorado, 
Idaho,  Michigan,  Minnesota,  Montana, 
Nebraska,  North  Dakota,  Ohio,  Oregon, 
Texas,  and  Wyoming.  The  experimental 
use  permit  is  effective  frt>m  March  24, 
1995  to  September  30, 1997.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  sugar  beet  tops  and 
sugar  beet  roots  have  been  established. 
(Robert  Taylor.  PM  25,  Rm.  241,  CM  #2, 
703-305-6800,  e-mail: 
taylor.roberi@epamall.epa.gov) 

279-EUP-135.  Issuance.  FMC 
Corporation,  Agricultural  Chemical 
Group,  1735  Market  St.,  Philadelphia, 
PA  19103.  This  experimental  use  permit 
allows  the  use  of  555  pounds  of  the 
herbicide  2-(2-chlorophenyl)methyl-4,4- 
dimethyl-3-lsoxazolidlnone  on  555 
acres  of  soybeans  to  evaluate  the  control 
of  broadleaf  weeds  and  grasses.  The 
program  is  authorized  only  in  the  States 
of  Illinois,  Indiana,  Iowa,  Maryland, 
Miimesota,  Ohio,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  May  18, 1995  to  May  18, 1996.  A 
temporary  tolerance  for  residues  of  the 
active  Ingredient  In  or  on  soybeans  has 
been  established.  (Robert  Taylor,  PM  25, 
Rm.  241,  CM  #2,  703-305-6800,  e-mail: 
taylor.robert@epamail.epa.gov) 

618-EUP-14.  Amended.  Merck  & 
Company,  Inc.,  P.O.  Box  450,  Three 
Bridges.  NJ  08887-0450.  This 
experimental  use  permit  allows  the  use 
of  13.32  pounds  of  the  insecticide  4'  '- 


epi-methylamlno-4'  '-deoxyavermectin 
B'  benzoate  on  147  acres  of  cole  crops, 
celery,  and  head  lettuce  to  evaluate  the 
control  of  lepidopteran  insects.  The 
program  is  authorized  only  In  the  States 
of  Arizona,  California,  Colorado, 
Florida,  Hawaii,  Michigan,  New  Jersey, 
New  York,  North  Carolina, 
Pennsylvania,  and  Texas.  The 
experimental  use  permit  is  effective 
from  May  11, 1995  to  May  11, 1996. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  cole  crops, 
celery,  and  head  lettuce  have  been 
established.  (George  LaRocca,  PM  13, 
Rm.  204.  CM  #2,  703-305-6100,  e-mail: 
larocca^eorge@epamail.epa.gov) 

707-EUP-l  33.  issuance.  Rohm  and 
Haas  Company,  Independence  Mall 
West,  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  320  pounds  of  the  insecticide  benzoic 
acid-,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide  on  320  acres  of 
spinach  to  evaluate  the  control  of 
lepidopterous  pests.  The  program  is 
authorized  only  in  the  States  of 
Arkansas,  California.  Maryland,  New     ^ 
Jersey,  New  York,  Oldahoma,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  May  18, 1995  to  May  18, 
1996.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
spinach  has  been  established.  (Richard 
Kelgwin,  PM  10,  Rm.  713.  CM  #2.  703- 
305-7618,  e-mail: 
kelgwin.richard@epamall.epa.gov) 

707-EUP-l  35.  Issuance.  Rohm  and 
Haas  Company,  Independence  Mall 
West,  Philadelphia,  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  4,480  poimds  of  the  insecticide 
benzoic  acid-,  3,5-dlmethyl-l-(l,l- 
dimethylethyl)-2-(4- 
ethylbenzoyljhydrazide  on  4,480  acres 
of  cole  crops  and  leafy  vegetables 
(excluding  spinach)  to  evaluate  the 
control  of  lepidopterous  pests.  The 
program  is  authorized  only  in  the  States 
of  Arizona.  California.  Florida.  Georgia. 
Hawaii,  Michigan,  Mississippi,  Ohio, 
New  Jersey,  New  Yoric,  North  Carolina. 
Oregon,  Pennsylvania,  Virginia, 
Tennessee,  Texas,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  May  18, 1995  to  May  18, 1996. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  cole  crops  and 
leafy  vegetables  have  been  established. 
(Richard  Kelgwin,  PM  10.  Rm.  713.  CM 
#2,  703-305-7618,  e-mail: 
keigwln.richard@epamall.epa.gov) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
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persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  mdde  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

AmOmnty:  7  U.S.C  136. 

LktofSvl^ects 

Environmental  protecticHi, 
Experimental  use  permits. 

Dated:  August  2. 1995. 
TtqiliMl   JihMwi 

Director,  Registration  Division,  Office  of 
Pesticide  Proffoms. 

(FR  Doc.  95-20306  Filed  8-15-95;  8:45  am] 


If 


(OPP-30391;  FRL-4MS-q 

Amsrican  Cyanamld  Co.;  Applications 
to  Ragistsr  Pssllcids  Products 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products,  pursuant  to  the 
provisions  of  section  3(cK4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  September  15, 1995. 
ADDRESSES:  By  mail  submit  comments 
identified  by  die  doctunent  control 
number  IOPP-30391]  and  the 
registration/file  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460,  hi 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  niunber 
(OPP-303911.  No  "Confidential 
Business  Information"  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 


Libraries.  Additional  information  on 
electronic  submission  can  be  found 
below  in  this  dociunent. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu^s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  fw 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mall:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW..  Washington,  DC  20460.  Office 
location/telephone  number:  Rm.  251, 
CM  #2,  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703)-305-6800; 
e-mail:  taylor.robert@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  pnxiucts  containing 
active  ingredients  not  Included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Cootaining  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  241-GAU.  Applicant: 
American  Cyanamld  Company, 
Agricultiual  Research  Division, 
Princeton  NJ  08543-0400.  Product 
name:  Cadre  Herbicide.  Herbicide. 
Active  ingredient:  Ammonium  sah  of 
(±)-2-(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
methyl-3-pyridinecarboxylic  acid  at 
23.6  percent.  Proposed  classification/ 
Use:  General.  To  control  broadleaf  and 
grass  weeds  in  peanuts.  Type 
registration:  Conditional.  (PM  25) 

2.  File  Symbol:  241-GAG.  AppUcant: 
American  Cyanamld  Co.  Product  name: 
Cadre  Herbicide  Technical.  Herbicide. 
Active  ingredient:  Ammonium  salt  of 
(±)-2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
methyl-3-pyridinecarboxylic  acid  at 
96.4  percent.  Proposed  classification/ 
Use:  General.  For  formulating  purposes 
only.  Type  registration:  Conditional. 
(PM  25) 


3.  File  Symbol:  241-GAL.  Applicant: 
American  Cyanamld  Co.  Product  name: 
AC  263,222  Herbicide.  Heibicide. 
Active  ingredient:  Ammonium  salt  of 
(±)-2-l4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-ylI-5- 
methyl-3-pyridinecarboxylic  acid  at 
23.6  percent.  Proposed  classification/ 
Use:  General.  For  weed  control  and  tiuf 
growth  suppression  on  roadsides  and 
other  noncrop  areas.  Type  registration: 
Conditional.  (PM  25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  pr(x:edure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  appUcation  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  appUcation. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30391]  (including  comments  "and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
Include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resoiuces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  Uie  beginning  of  tills 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
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p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
[iersons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Dated:  August  2. 1995. 

Stephen  L.  Jofanaon, 

Director.  Regfstmtion  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-20167  Filed  8-15-95;  8:45  ami 

MUMQCOOE  6S6»-S0-F 

[OPP-00362B;  FRL-49e7-3] 

Rohm  and  Haas  Co.;  Approval  of 
PMtlcide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  apphcations  to 
register  the  pesticide  products  RH-5992 
Technical  and  Confirm  2F,  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fimgidde.  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mjiil:  Richard  Keigwin,  Product 
Manager  (PM)  10,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  210,  CM  #2,  Environmental 
Protection  Agency,  1921  Je^erson  Davis 
Hwy,  Arlington,  VA  22202,  (703)  305- 
6788;  e-mail: 

keigwin.richard@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  April  29,  1994  (59 
FR  22160),  which  announced  that  Rohm 
and  Haas,  Independence  Mall  West, 
Philadelphia,  PA  19105,  had  submitted 
applications  to  register  the  pesticide 
products  RH-5992  Technical  and 
Confirm  2F  (EPA  File  Symbols  707- 
EGT,  707-EGI),  containing  the  active 
ingredient  tebufenozide  benzoic  add 
3,5-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide  at  97.1  and  23.0 
percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

On  May  15, 1995,  EPA  approved  one 
technical  and  one  end-use  product 
listed  below: 


1.  RH-5992  Technical  (EPA 
Registration  Number  707-237)  for 
repackaging,  relabeling,  formulation,  or 
processing  use  only. 

2.  Confirm  2F  (EPA  Registration 
Niunber  707-238)  for  use  to  control  the 
lepidepterous  pest  on  walnuts. 

The  Agency  lias  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  tebufenozide 
benzoic  acid  3,5-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide,  and 
information  on  sodal,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  ^ency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  tebufenozide 
benzoic  add  3,5-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  tebufenozide  benzoic  add 
3,5-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FTFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
spedfically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspedion  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
ArUngton,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  produd 
name  and  registration  number  and  (2) 
spedfy  the  data  or  information  desired. 

Anthority:  7  U.S.C.  136. 


List  of  Subjects 

Environmental  protedion.  Pesticides 
and  pests,  Produd  registration. 
Dated:  July  25, 1995. 

Stephoi  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-20168  Filed  8-15-95;  8:45  am) 
BaXMQ  COOE  «ao-60-F 

(FRL-SZ78-3] 

Department  of  Energy  Draft 
Compliance  Certification  Application 
for  ttw  Waste  Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  EPA  is  announcing  the 
availability  of  a  draft  compliance 
certification  application  for  the  Waste 
Isolation  Pilot  Plant  (WIPP)  submitted 
in  two  parts  to  the  Agency  by  the 
Department  of  Energy  (DOE)  on  March 
31, 1995  and  July  31, 1995,  respectively. 
The  EPA  invites  the  public  to  provide 
comments  to  the  EPA  on  the  draft  EKDE 
compliance  certffication  application. 
The  EPA  will  consider  these  comments 
in  conduding  a  staff-level  technical 
review  of  the  draft  document. 
DATES:  Comments  in  response  to  today's 
notice  must  be  received  by  Odober  16, 
1995. 

ADDRESSES:  Copies  of  the  draft  DOE 
compliance  certification  application  are 
available  to  the  public  at  EPA  Docket     ' 
No.  A-93-02  maintained  at  the 
following  addresses:  (1)  room  1500  (first 
floor  in  the  Waterside  Mall  near  the 
Washington  Information  Center),  U.S. 
Environmental  Protedion  Agency,  Air 
Docket,  401  M  Street,  S.W.,  Washington, 
D.C.  20460  (open  from  8:00  a.m.  to  4:00 
p.m.  on  weekdays);  (2)  EPA's  docket  in 
the  Government  PubUcations 
Department  of  the  Zimmerman  Library 
of  the  University  of  Npw  Mexico  located 
in  Albuquerque,  New  Mexico  (open 
from  8:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday,  9:00  a.m.  to  5:00  p.m. 
on  Saturday,  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  (3)  EPA's  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe,  located  at  1600  St.  Michaels  Drive, 
Santa  Fe,  New  Mexico  (open  from  8:00 
a.m.  to  12:00  midnight  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday,  9:00  a.m.  to  5:00  p.m. 
on  Saturday  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  and  (4)  EPA's  docket  in  the 
Municipal  Library  of  Carlsbad,  New 
Mexico,  located  at  101  ^outh  Halegueno 
(open  firom  10:00.a.m.  to  9:00  p.m.  on 
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Monday  through  Thursday,  10:00  a.m. 
to  6:00  p.m.  on  Friday  and  Saturday, 
and  1:00  p.m.  to  5:0ap.m.  on  Sunday). 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
photocopying  docket  materials. 

Comments  on  the  dr^  DOE 
application  should  be  submitted,  in 
dupUcate.  to:  Docket  No.  A-93-02,  U.S. 
Environmental  Protection  Agency,  Air 
Docket,  Room  M-1500  tLE-131),  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  Ortiz  or  Lynne  Weinrib,  U.S. 
Environmental  Protection  Agency, 
Office  of  Radiation  and  Indoor  Air 
(6602J),  401  M  Street,  S.W.,  Washington, 
D.C.  20460;  (202)  233-9310. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  is  proposing  to 
use  the  Waste  Isolation  Pilot  Plant 
(WIPP),  located  in  Eddy  County,  New 
Mexico,  as  a  deep  geologic  repository 
for  the  disposal  of  transuranic 
radioactive  waste  generated  by  nuclear 
defense  activities.  The  1992  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act,  (Pub.  L.  No.  102-579),  calls  for  the 
EPA  to  perform  several  regidatory 
adivities  for  the  WIPP  including:  (1) 
issuing  radioadive  waste  disposal 
standards;  (2)  establishing  criteria  for 
the  EPA  to  determine  whether  the  WIPP 
complies  with  the  radioadive  waste 
disposal  standards;  and  (3)  certifying 
whether  the  DOE's  WIPP  facility 
complies  with  the  disposal  standards, 
based  on  a  DOE  submitted  compliance 
certification  application.  See  section  8 
of  the  WIPP  Land  Withdrawal  Ad.  The 
WIPP  Land  Withdrawal  Act  prohibits 
the  DOE  frt)m  commencing  with  the 
emplacement  of  transuranic  waste  for 
underground  disposal  at  the  WIPP  until 
the  EPA  certifies  that  the  facility  will 
comply  with  EPA's  radioactive  waste 
disposal  standards.  See  section  7(b)  of 
the  WIPP  Land  Withdrawal  Ad. 

The  EPA  has  issued  final  radioadive 
waste  disposal  standards,  which  are 
codified  at  40  CFR  part  191.  See  58  FR 
66398  (Dec.  20, 1993).  The  EPA  has  also 
proposed  criteria  for  certifying  whether 
the  WIPP  facility  will  comply  with 
EPA's  radioadive  waste  disposal 
standards.  See  60  FR  5766  (Jan.  30, 
1995).  After  considering  a  request  to 
extend  the  initial  public  comment 
period  and  in  order  to  provide  an 
opportunity  for  the  pubUc  to  comment 
on  the  proposed  comphance  criteria  in 
light  of  the  DOE's  draft  compliance 
certification  application,  the  EPA 
recently  announced  that  it  was 
reopening  the  public  comment  period 
on  the  proposed  compliance  criteria. 
See  60  FR  39131  (August  1, 1995).  The 
public  is  referred  to  the  December  20, 


1993  and  January  30, 1995  Federal 
Register  notices  for  more  detailed 
information  about  the  EPA's  regulatory 
activities  at  the  WIPP. 

The  DOE  submitted  a  draft 
compliance  certification  application  to 
the  EPA  in  two  parts  on  Nlarch  31,  1995 
and  July  31, 1995,  respectively.  The 
DOE  intends  for  this  draft  application  to 
provide  preliminary  information  on  data 
gathered  for  the  WPP  and  to  solicit 
feedback  regarding  the  technical 
adequacy  of  the  data  in  an  effort  to 
prepare  for  its  final  compliance 
certification  application.  The  EPA  staff 
will  condud  a  technical  review  of  the 
draft  application  and  provide  comments 
to  DOE  on  its  technical  adequacy.  By 
this  notice,  the  EPA  is  inviting  the 
public  to  partidpate  in  the  review  of  the 
draft  application,  available  at  the  public 
dockets  identified  above,  by  submitting 
written  comments  for  the  EPA's 
consideration  in  its  staff-level  technical 
review  of  the  draft  application.  The 
EPA's  technical  review  of  the  draft 
application  is  not  subjed  to  the  notice- 
and-comment  rulemaking  requirements 
of  the  Administrative  Procedure  Ad,  5 
U.S.C.  553,  and  the  EPA  does  not  plan 
to  provide  written  response  to  the 
public  comments  submitted.  However, 
public  comments  on  the  DOE's  draft 
application  which  are  submitted  to  the 
EPA  will  be  available  at  EPA  Docket  No. 
A-93-02  along  with  the  EPA's  review 
comments. 

The  EPA's  review  of  the  DOE  draft 
application  is  not  a  final  EPA  action  and 
has  no  binding  legal  effect.  The  Agency 
cannot,  by  law,  approve  or  certify  any 
part  of  the  draft  application.  Further,  the 
EPA  has  not  issued  the  final  criteria  for 
determining  whether  the  WIPP  facility 
is  in  compliance  with  the  radioactive 
waste  disposal  standards.  The 
Administrator  of  the  EPA  will 
determine  whether  the  WIPP  faciUty  is 
in  compliance  with  the  EPA's 
radioactive  waste  disposal  standards 
only  after  the  Agency  issues  final 
compliance  criteria,  receives  a  final 
DOE  compliance  certification 
application  based  on  the  final 
compliance  criteria,  and  conduds  a 
WIPP  certification  rulemaking 
proceeding  in  accordance  widi  the 
Administrative  Procedure  Ad 
rulemaking  requirements  at  5  U-S.C. 
553.  In  addition,  before  the 
Administrator  of  the  EPA  makes  any 
final  WIPP  certification  determination, 
the  EPA  will  issue  a  proposed 
determination  in  the  Federal  Register 
and  provide  an  opportunity  for  public 
comment  on  the  proposal.  The 
subsequent  final  certification 
determination  by  the  Administrator  will 
consider  the  comments  received  in 


response  to  the  proposal  and  be 
accompanied  with  a  reply  to  significant 
public  comments. 

Dated:  August  10, 1995. 

Mary  Nichols. 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

[PR  Doc.  95-20228  Filed  8-15-95;  8:45  am] 

BILUNG  CODE  6560-SO-P 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Open  Meeting  of  Policy  Dialog 
Advisory  Committee  to  Assist  in  the 
Development  of  Measures  to 
Significantly  Reduce  Greenhouse  Qas 
Emissions  From  Personal  Motor 
Vehicles 

AGENCY:  Executive  Office  of  the 

President. 

ACTION:  Meeting  of  Policy  Dialog 

Advisory  Committee. 

SUMMARY:  The  Executive  Office  of  the 
President  has  established  a  Policy 
Dialog  Advisory  Committee  to  assist  in 
the  development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
The  eleventh  meeting  of  this  committee 
will  be  held  on  September  19  and  20, 
1995.  The  committee's  meetings  are 
open  to  the  public  without  need  for 
advance  registration. 
DATES:  The  committee  will  meet  on 
September  19, 1995  &x)m  9:30  a.m.  to 
5:30  p.m.,  and  on  September  20, 1995 
from  8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  Both  sessions  of  the  meeting 
will  be  held  in  Room  2230  at  the  United 
States  Department  of  Transportation, 
400  7th  Street,  S.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  advisory  committee,  contad:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Policy, 
Washington,  D.C.  20500,  phone  (202) 
456-2802,  fax  (202)  456-2223;  Henry 
Kelly,  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034,  fax  (202)  456-6023;  Wesley 
Warren,  Associate  Diredor,  Council  on 
Environmental  Quality,  phone  (202) 
456-6224,  fax  (202)  456-2710;  or 
Michael  Toman,  Senior  Economist, 
Council  of  Economic  Advisors,  phone 
(202)  395-5012,  fax  (202)  395-6853.  For 
information  pertaining  to  administrative 
matters  contact:  Deborah  Dalton, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.' 20460, 
phone  (202) 260-5495. 
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Infonnation  about  the  Committee  is 
also  available  on  the  Technology 
Transfer  Network  of  the  Office  of  Air 
Quality  Planning  &  Standards  of  the 
Environmental  Protection  Agency, 
which  can  be  accessed  electronically  by 
calling  (919)  541-5742.  Help  in 
accessing  the  system  can  be  obtained  by 
calling  (919)  541-5384  between  1:00 
and  5:00  Eastern  Standard  Time. 
Neither  of  these  numbers  is  a  toll-free 
number.  The  Committee's  toll-free 
information  line — 1-800-684-9190 — 
provides  recorded  information  about  the 
Committee,  including  meeting  dates  and 
locations.  (In  the  local  Washington,  DC 
area,  call  (202)  366-2372.) 

Agenda  for  the  Meeting:  At  the 
meeting,  the  Conunittee  will  discuss: 

•  Potential  policies  in  the  areas  of 
vehicle  miles  traveled,  alternative  fuels 
and  alternative  fuel  vehicles,  and 
vehicle  and  stock  fuel  economy; 

•  Analysis  of  the  cost  of  potential 
poUcy  options; 

•  Potential  combinations  of  policies: 
and 

•  A  draft  of  the  committee's  final 
report. 

Dated:  August  10, 1995. 
W.  Bofmun  Cuttar, 
Deputy  Assistant  to  the  President  for 
Economic  Policy. 
John  H.  Gibbons, 

Director,  Office  of  Science  and  Technology 
Policy. 

Kadilecn  A.  McGinty. 

Chair,  Council  on  Environmental  Quality. 
[FR  Doa  95-20256  FUed  S-15-^5;  8:45  am) 
MLUNa  COOf  314S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
National  Rre  Academy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy. 

Dates  of  Meeting:  October  12-15, 1995. 

Place:  Building  G  Conference  Room, 
National  Emergency  Training  Center, 
Emmitsburg,  Maryland. 

rime;  October  12, 1995,  8:30  a.m.-5KK) 
p.m.,  October  13, 1995,  8:30  a.m.-9:00  p.m., 
Octc^er  14, 1995,  8:30  a.m.-5:00  p.m., 
October  15, 1995,  9:00  a.m.-2:00  p.m. 

Proposed  Agenda:  October  12— Election  of 
ofBcars.  Octobisr  12 — ^Annual  Report 


preparation.  October  14 — ^Agenda 
completion.  October  IS — Attend  National 
Fallen  Firefighters  Memorial  Services. 

SUPPI^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  October  2, 
1995. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  August  1, 1905. 
Canye  B.  Brown, 
U.S.  Fire  Administrator. 
[FR  Doc.  95-20270  Filed  8-15-95;  8:45  am] 
MLUNQ  CODE  •718-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucense; 
Applicants 

Notice  is  her^y  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocoan  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  folloMong  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Abroad  Cargo  Service,  Inc.,  7968-7970 
N.W.  66  Street,  Miami,  FL  33166, 
Officers:  Claudio  Rozentzvaig,  Celia  ). 
Gardo,  Vice  President 

King  Senderax,  Incorporated  d/b/a  King 
Senderax  Cargo,  9618  Belford 
Avenue,  #3,  Los  Angeles,  CA  90045, 
Officers:  Anupam  Biswas,  C.E.O., 
Norbert  Giessman,  Vice  President 

A  A  International,  100  Clark  Street, 
Keyport,  N}  07735,  Zuowen  Bei,  Sole 
Proprietor 

Quartet  International,  7508  Potrero 
Avenue,  El  Cerrito,  CA  94530, 
Officers:  William  E.  Reinka.  C.E.O/ 
Dir./Pres.,  Thomas  H.  Rogers, 
Director. 

By  the  Federal  Maritime  Commission. 


Dated:  August  10, 1995. 
Joseph  C  PoUdng. 

Secretary. 

[FR  Doc  95-20200  Filed  8-15-95;  8:45  am] 

8a.LMG  COOe  t730-01-M 


FEDERAL  RESEllVE  SYSTEM 

nrst  Union  Corporation;  NationsBanIc 
Corporation;  Southern  National 
Corporation;  and  Wachovia 
CorJMration;  Notice  to  Engage  In 
Certain  Nonbanidng  Activities 

First  Union  Corporation,  Charlotte, 
North  Carolina;  NationsBank 
Corporation,  Charlotte,  North  Carolina; 
SoiHhem  National  Corporation, 
Winston-Salem,  North  Carolina;  and 
Wachovia  Corporation,  Winston-Salem, 
North  Carolina  (collectively. 
Notificants),  have  given  notice  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23  of  the  Board's 
Regulation  Y  (12  CFR  225.23),  of  their 
intention  to  acquire  15.252  percent, 
18.293  percent.  12.889  percent,  and 
17.242  percent,  respectively,  of 
Education  Financing  Services,  LLC, 
Winston-Salem,  North  Carolina  (EFS). 
Through  EFS,  Notfficants  will  provide 
dev^pment,  management,  software, 
mariceting,  and  training  services  to  the 
North  CaroUna  State  Education 
Assistance  Authority,  the  North 
Carolina  State  Treasiuer's  office,  and  the 
College  Foundation,  Inc.  in  connection 
with  the  administration  of  the  College 
Vision  Fund,  a  program  designed  to 
assist  North  Carolina  families  in 
financing  the  higher  education  of  their 
children.  This  activity  will  be 
conducted  in  North  Carolina. 

Secticm  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  afier  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  cloeely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  12  U.S.C. 
1843(c)(8).  In  publishing  the  proposal 
for  comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  Wilham  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
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Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  8, 
1995.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
The  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1995. 

Williun  W.  Wiles. 

Scretary  of  the  Board. 

[FR  Doc.  95-20232  Filed  8-15-95;  8:45  am] 

BILLING  COOE  KIO-OI-F 


National  Westminster  Bank  PLC,  et  a!.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanidng  Activities 

The  organizations  listed  in  this  notice 
have  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmahzing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  appUcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  30, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (Wilham  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  National  Westminster  Bank  PLC, 
London,  England;  Natwest  Holdings 
Inc.,  New  Yoric,  New  York;  and  National 
Westminster  Bancorp  Inc.,  Jersey  City, 
New  Jersey;  to  acquire  Natwest  Leasing 
Corporation,  New  York,  New  York 
(Company),  and  thereby  engage  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  Company's 
own  accounts  or  for  the  account  of 
others,  such  as  would  be  made,  acquired 
or  serviced  by  a  conunercial  finance 
company,  pursuant  to  §  225.25  (b)(1)  of 
the  Board's  Regulation  Y;  in  leasing 
personal  and  real  property  having  a 
maximum  estimated  residual  value  of 
25  percent  of  the  acquisition  cost  of  the 
property,  and  to  act  as  an  agent,  broker 
or  adviser  in  leasing  such  property, 
pursuant  to  §  225.25(b)(5}(i)  of  die 
Board's  Regulation  Y;  and  in  high 
residual  value  leasing  of  tangible 
personal  property,  and  to  act  as  agent, 
broker  or  adviser  in  leasing  such 
property,  in  transactions  in  which  the 
lessor  would  be  allowed  to  rely  upon  an 
estimated  residual  value  in  excess  of  25 
of  the  acquisition  cost  of  tjie  property, 
pursuant  to  §  225.25(b)(5)(ii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Keystone  Financial,  Inc., 
Harrisburg,  Pennsylvania;  to  acquire 
Martindale  Andres  &  Company,  Inc., 
West  Conshohocken,  Pennsylvania,  and 
thereby  engage  in  investment  advisory 
services,  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio' 
44101: 

1.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  acquire  Independent  Bankers 
Life  Insurance  Company  of  Indiana, 
Roachdale,  Indiana,  and  thereby  engage 
in  underwriting  credit  life,  accident, 
and  health  insurance,  pursuant  to  § 
225.25[b)(8)(i)  of  tiie  Board's  Regulation 
Y.  These  activities  will  be  conducted 
within  the  State  of  Indiana. 


0.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Carroll  County  Bancshares,  Inc., 
Carroll,  Iowa;  to  estabUsh  a  wholly 
owned  industrial  loan  company,  Carroll 
Credit,  Inc.,  Carroll,  Iowa,  which  will 
acquire  a  substantial  portion  of  the 
assets  of  Personal  Lenders,  Inc.,  Carroll, 
Iowa,  and  thereby  engage  in  operating 
an  industrial  loan  company,  pursuant  to 
§  225.25(b)(2)  of  die  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1995. 

William  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  95-20234  Filed  8-15-95:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Policy  Statement  Regarding  Duration 
of  Competition  and  Consumer 
Protection  Orders 

AGENCY:  Federal  Trade  Commission. 
Action:  Notice  of  policy  statement. 

SUMMARY:  This  notice  describes  the 
Federal  Trade  Commission's  PoUcy 
Statement  regarding  the  duration  of 
future  and  existing  administrative  cease 
and  desist  orders  as  well  as  federal 
district  court  orders  in  competition  and 
consumer  protection  matters.  Under  this 
Policy  Statement,  the  Commission  will 
ordinarily  terminate  ("sunset")  future 
competition  and  consumer  protection 
administrative  orders  automatically 
after  twenty  years,  unless  the 
Commission  or  the  Department  of 
Justice  has  filed  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  to  enforce  such 
order  pursuant  to  Section  5(1)  of  the 
Federal  Trade  Commission  Act 
("FTCA)".  This  policy  will  not  extend 
to  federal  court  orders.  The  Commission 
also  intends  to  terminate  each  existing 
administrative  order  twenty  years  after 
it  was  issued,  unless  the  Commission  or 
the  Department  of  Justice  has  filed  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  to  enforce  such  order 
pursuant  to  Section  5(1)  of  the  FTCA 
during  the  twenty  years  preceding  the 
adoption  of  the  Policy  Statement,  or 
unless  such  a  complaint  is  filed  afier  the 
adoption  of  the  Policy  Statement  and 
within  twenty  years  after  the  order's 
issuance.  The  Commission  intends  to 
implement  its  new  policy  with  respect 
to  existing  administrative  orders 
through  rulemaking. 
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In  adopting  this  Policy  Statement,  the 
Commission  considered  comments  filed 
in  response  to  the  Conunission's  "Policy 
Statement  With  Request  for  Public 
Comment  Regarding  Duration  of 
Competition  Orders  and  Request  for 
Public  Comment  Regarding  Duration  of 
Consumer  Protection  Orders," 
published  in  the  Federal  Register  on 
September  1, 1994.  59  Fed.  Reg.  45286. 
This  new  Policy  Statement  will 
supersede  the  Policy  Statement 
Regarding  Duration  of  Competition 
Orders  adopted  on  July  22, 1994.  hi 
addition,  the  Commission  is  publishing 
and  seeking  comment  on  a  Notice  of 
Proposed  Rulemaking  to  implement  its 
poUcy  with  respect  to  existing 
administrative  orders.  The  Commission 
is  also  soliciting  comment  regarding  this 
Policy  Statement. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1995. 
ADDRESSES:  Written  comments  should 
be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159, 6th  St  &  Pa.  Ave. 
N.W.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  S.  Clark,  Secretary,  Federal 
Trade  Commission,  (202)  326-2514; 
Roberta  Baruch,  Deputy  Assistant 
Director  for  CompUance,  Bureau  of 
Competition,  (202)  326-2861;  or  Justin 
Dingfelder,  Assistant  Director  for 
Enforcement,  Bureau  of  Consumer 
Protection,  (202)  326-3017. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  its  existing  policy 
regarding  the  duration  of  competition 
orders  on  July  22, 1994.  Under  that 
policy,  the  Commission  presumes  that 
core  provisions  in  future  competition 
administrative  orders  and  federal  court 
orders  should  ordinarily  terminate 
automatically  after  twenty  years.*  The 
Commission  also  presumes  that  all 
supplemental  provisions  in  future 
competition  orders  should  simset  after 
no  more  than  ten  years. ^  In  addition,  in 
the  context  of  petitions  to  reopen  and 
vacate  existing  competition 
administrative  orders,  the  Commission 
applies  ajrebuttable  presumption  that 
the  public  interest  warrants  terminating 
orders  that  have  been  in  force  for  more 
than  twenty  years.  The  notice 
annoimdng  this  policy  also  requested 


'  Core  provisions  prohibit  practicas  that  would  be 
unlawful  whether  used  by  parties  subject  to  the 
order  at  issue  or  by  other  similarly  situated  persons 
or  entities. 

'Supplemental  provisions  are  intended  to 
prevent  a  respondent  or  defendant  from  repeating 
a  law  violation  or  to  mitigate  the  effects  of  prior 
illegal  conduct.  Such  provisions  either  prohibit  or 
restrict  conduct  that  would  be  lawful  if  engaged  in 
by  parties  not  subject  to  the  order  at  issue  or  impose 
an  affirmative  obligation  not  otherwise  required  by 
law. 


public  comment  on  whether  consumer 
protection  orders  also  should  be 
sunsetted. 

The  Commission  received  23 
comments  in  response  to  its  invitation. 
The  commenters  expressed  nearly 
unanimous  support  for  the 
Commission's  current  policy  of 
terminating  competition  orders. 
However,  most  of  the  commenters 
recommended  that  the  Commission 
amend  the  policy  statement  by 
shortening  the  sunset  period  for  new 
competition  orders  and  by  terminating 
ffidsting  orders  automatically  rather  than 
applying  a  presumption  in  fevor  of 
termination  in  response  to  petitions  to 
reopen. 

Of  the  23  commenters,  19  supported, 
adopting  a  sunset  policy  for  both  future 
and  existing  consumer  protection 
orders,  three  opposed  it,  and  one  did 
not  address  the  issue.  The  three 
commenters  opposing  sunsetting 
consumer  protection  orders  were  the 
FTC- Working  Group  of  the  National 
Association  of  Attorneys  General 
("NAAG"),  the  American  Association  of 
Retired  Persons  ("AARP"),  and  die 
Center  for  Science  in  the  PubUc  Interest 
("CSPI"). 

The  three  commenters  who  opposed 
sunsetting  consumer  protection  orders 
argued  that  such  action  is  unnecessary 
because  consumer  protection  ordere 
merely  require  respondents  to  refrain 
from  imfiair  or  deceptive  behavior  that  is 
unlawful  imder  any  circumstances, 
without  respect  to  changes  in  market, 
organizational,  or  other  conditions. 
AARP  asserted  that  the  absence  of 
Commission  action  in  a  particular  area 
does  not  necessarily  indicate  that  the 
practices  proscribed  by  earlier  orders  in 
that  area  have  ceased  to  be  illegal.  CSPI 
asserted  that  the  reopening  process 
serves  as  an  effective  procedure  for 
relief  for  companies  and  individuals 
that  find  themselves  subject  to  outdated 
orders.  The  FTONAAG  Working  Group 
suggested  that  the  requirements  of 
complying  with  Commission  orders 
might  have  the  potential  to  reduce 
company  costs  by  heightening  the 
sensitivity  of  company  personnel  to 
consimier  protection  law  issues,  thus 
reducing  the  likelihood  of  having  to 
defend  against  allegations  regarding 
future  Violations. 

The  commenters  who  favored 
sunsetting  consumer  protection  orders 
advanced  considerations  that  are 
essentially  the  same  as  those  that  the 
Commission  considered  in  deciding  to 
simset  competition  orders.  In  their  view, 
changes  in  legal  and  market 
circumstances  over  time  reduce  the 
need  to  maintain  orders  to  deter 
recidivism,  and  make  continued 


existence  of  these  orders  burdensome 
and  anti-campetitive.  Several 
commenten  asserted  that  the 
enforcement  options  available  to  the 
Conmiission  for  deterring  violations  of 
law  have  expanded  significantly  over 
the  years,  making  it  imnecessary  to  rely 
on  perpetual  order  restrictions.  Finally, 
some  commenters  recommended 
automatically  terminating  consumer 
protection  orders  after  ten  years,  while 
others  recommended  automatically 
terminating  them  after  twenty  years  and 
applying  a  presimiption  for  terminating 
these  oidere  after  ten  years  in  response 
to  a  petition  to  reopen. 

On  the  basis  of  the  comments 
received  and  other  considerations,  the 
Commission  has  concluded  that  the 
existing  pohcy  regarding  the  duration  of 
competition  orders  should  be  revised  in 
three  key  respects.  First,  the  new  Policy 
Statement  explicitiy  sets  forth  a 
circumstance  in  which  future 
competition  orders  would  endiu«  more 
than  twenty  years.  Whereas  the  existing 
policy  states  that  core  provisions  in 
future  orders  "ordinarily"  will  simset  in 
twenty  years,  the  new  Policy  Statement 
provides  that  core  provision  in  future 
competition  administrative  orders  will 
ordinarily  simset  in  twenty  years,  unless 
either  the  Commission  or  the 
Department  of  Justice  has  filed  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  to  enforce  such  order 
pursuant  to  Section  5(1)  of  the  FTCA.' 

Second,  the  new  Policy  Statement  sets 
forth  the  Commission's  intention  to 
dispense  with  the  petitioning  process  to 
sunset  existing  competition  orders  and 
instead  sunset  such  orders  through 
rulemaking.  The  rule,  proposed 
elsewhere  in  the  Federal  Register, 
would  automatically  sunset  each 
existing  administrative  order  twenty 
years  after  it  was  issued,  unless  the 
Commission  or  the  Department  of 
Justice  has  filed  a  compliant  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  to  enforce  such 
order  pursuant  to  Section  5(1)  of  the 
FTCA  during  the  twenty  years 
preceding  the  adoption  of  the  Policy 
Statement,  or  unless  such  a  compliant  is 
filed  after  the  adoption  of  the  Policy 
Statement  and  within  twenty  years  after 
the  order's  issuance.  Third,  the  new 
Policy  Statement  will  not  apply  to 
Federal  court  orders. 

The  Commission's  present  policy 
regarding  the  duration  of  consumer 


^The  filing  of  such  a  complaint  will  not  affect  the 
duration  of  the  order  if  the  complaint  is  dismissed 
or  the  court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order  and  the  dismissal 
or  ruling  is  either  upheld  on  appeal  or  not 
appealed. 
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protection  administrative  orders  and 
federal  court  orders  is  that  core 
provisions  and  some  type  of 
supplemental  provisions  continue  in 
effect  indefinitely  and  that  certain  other 
types  of  supplemental  provisions 
terminate  after  a  specified  period  of 
time,  usually  five  or  ten  years.  On  the 
basis  of  comments  received  and  other 
considerations,  the  Commission  has 
concluded  that  consumer  protection 
administration  orders,  like  competition 
administration  orders,  ordinarily  fulfill 
their  remedial  purposes  within  twenty 
years.  Accordingly,  the  Commission 
will  presume  that  core  provisions  and 
supplemental  provisions  that  would 
otherwise  be  perpetual  in  future 
consumer  protection  administrative 
orders  should  terminate  (or  "sunset") 
automatically  within  twenty  years  after 
the  order's  issuance,  unless  either  the 
Commission  or  the  Department  of 
Justice  has  filed  a  compUant  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  to  enforce  such 
order  pursuant  to  Section  5(1)  of  the 
FTCA.  This  will  not  affect  the  current 
practice  of  terminating  certain 
supplemental  provisions  earfier  than 
twenty  years  {e.g.,  provisions  requiring 
distribution  of  the  order).  The 
Commission  intends  to  implement  its 
new  policy  with  respect  to  existing 
orders  through  rulemaking.  The 
Commission's  new  policy  with  respect 
to  future  administrative  orders  will  be 
effective  immediately. 

However,  the  Commission  has 
determined  that  it  will  not  extend  the 
pohcy  of  sunsetting  consumer 
protection  orders  to  federal  court  orders 
at  this  time.  As  discussed  in  the  Policy 
Statement,  many  consumer  protection 
federal  court  orders  [e.g.,  fraud  orders 
entered  under  section  13(B)  of  the 
FTCA)  pose  significantly  different 
considerations  than  either  competition 
or  consumer  protection  administrative 
orders.  In  addition,  the  Commission  has 
significantly  less  experience  on  which 
to  conclude  that  such  orders  serve  their 
purpose  after  twenty  years.  For 
example,  most  section  13(b)  frtiud 
orders  first  originated  in  the  1980s. 

Statement  of  Policy  with  Respect  to 
Duration  of  Competition  and  Consumer 
Protection  Orders 

This  statement  describes  the  policies 
that  the  Commission  has  adopted  with 
respect  to  the  duration  of  competition 
and  consumer  protection  administrative 
orders  and  federal  court  orders.  This 
new  Policy  Statement  supersedes  the 
Policy  Statement  Regarding  Duration  of 
Competition  Orders  adopted  on  July  22, 
1994. 


Competition  Administrative  Orders 

The  injunctive  provisions  in 
competition  administrative  orders  may 
proscribe  future  violations  of  statutory 
prohibitions — and  secure  adherence  to 
statutory  requirements — including  the 
prohibition  of  unfair  methods  of 
competition  embodied  in  section  5  of 
the  FTCA,  15  U.S.C.  45,  and  the 
prohibitions  and  requirements 
embodied  in  sections  2,  3,  7,  7A,  and  8 
of  the  Clayton  Act,  15  U.S.C.  13, 14, 18, 
18a,  and  19.* 

As  a  matter  of  law,  the  remedial 
provisions  of  Commission  orders  must 
bear  a  reasonable  relationship  to  the 
unlawful  practices  found  to  exist,  and 
must  be  sufficiently  clear  and  precise  to 
be  easily  understood  by  the  respondents 
or  defendants.  5  Particular  order 
provisions  may  prohibit  both  the 
specific  illegal  practices  alleged  in  the 
associated  complaint  and  "like  and 
related"  practices.^ 

Where  such  a  provision  has  been 
included  in  an  order,  the  Commission 
may  prevail  in  a  subsequent 
enforcement  proceeding  simply  by 
establishing  that  the  respondent  or 
defendant  did  not  comply  with  the 
terms  of  the  provision,  without  having 
to  also  establish  that  the  conduct 
prohibited  by  the  provision  is  illegal,  or 
that  the  conduct  required  is  reasonably 
related  to  the  prevention  of  illegal 
practices. 

Future  Orders 

The  Commission  announced  its 
current  policy  of  sunsetting  competition 


''Competition  administrative  orders  may  include 
types  of  relief  that  are  not  addressed  in  this 
statement  becauM  they  have  no  further  effect  once 
the  actions  they  require  have  been  taken.  For 
example,  some  orders  require  divestitures,  revisions 
to  bylaws,  or  publication  of  the  administrative 
compliant  and  order. 

'  See,  e.g..  FTC  v.  Colgate-Palmolive  Co..  380  U.S. 
374,  392-95  (1965):  FTC  v.  National  Lead  Co.,  352 
U.S.  419,  426-30  (1957);  FTC  v.  Ruberoid  Co..  343 
U.S.  470.  473  (1952):  FTC  v.  Cement  Inst..  333  U.S. 
663.  726  (1948);  facob  S/ege/  Co.  v.  FTC.  327  U.S 
608,611-13(1946). 

6  See  FTC  v.  Mandel  Bros..  Inc..  359  U.S.  385,  393 
(1959):  Consumers  Products  of  America.  Inc.  v. 
FTC,  400  F.2d  930  (3d  Cir.  1968),  cert,  denied.  393 
U.S.  1088  (1969);  Nirsk  Indus,  v.  FTC.,  278  F.2d 
337,  343  (7th  Cir.),  cert  denied,  364  U.S.  883  (1960). 
For  example,  in  FTC  v.  Colgate-Palmolive  Co..  380 
U.S.  374.  395  (1965),  the  Supreme  Court  reviewed 
a  Conunission  order  that  prohibited  a  particular 
advertising  practice  not  only  for  the  product  at 
issue  in  the  case,  but  also  for  any  other  product. 
The  Court  sustained  the  scope  of  the  order 
provision,  stating  that 

[tlhe  Commission  is  not  limited  to  prohibiting  the 
illegal  practice  in  the  precise  form  in  which  it  is 
'  found  to  have  existed  in  the  past.  Having  been 
caught  violating  the  Act,  respondents  'must  expect 
some  fencing  in.' 

Id.  at  395,  quoting  FTC  v.  National  Lead  Co.,  352 
U.S.  at  431,  and  FTC  v.  Ruberoid  Co..  343  U.S.  at 
473. 


orders  on  September  1, 1994.  59  Fed. 
Reg.  45,286  (1994).  Under  that  policy, 
core  provisions  of  future  competition 
orders  are  ordinarly  sunsetted  at  twenty 
years,  and  supplemental  provisions  are 
sunsetted  at  up  to  10  years. 

After  reviewing  the  comments  and 
considering  other  available  information, 
the  Commission  continues  to  believe 
that  core  provisions  of  competition 
administrative  orders  should  ordinarily 
sunset  after  twenty  years  and  that 
supplemental  provisions  should  sunset 
after  up  to  ten  years.^  None  of  the 
comments  supplied  information  that  the 
Commission  had  not  already  considered 
in  choosing  ordinarily  to  sunset  core 
provisions  in  competition  orders  after 
twenty  years  and  supplemental 
provisions  after  up  to  ten  years. 
Therefore,  the  Commission  is  not 
changing  the  sunset  periods  for  core  or 
supplemental  provisions' in  future 
competition  orders. 

However,  the  Commission  has 
determined  that  the  duration  of  future 
orders  should  be  extended  in  instances 
where  a  complaint  has  been  filed  in 
federal  court  pursuant  to  section  5(1)  of 
Uie  FTCA.  15  U.S.C.  45(1),  while  the 
order  remains  in  force,  alleging  a 
violation  of  such  order.  The  twenty  year 
simset  period  will  start  anew  on  the 
date  of  the  complaint  is  filed  in  federal 
court.  However,  the  filing  of  such  a 
complaint  will  not  affect  the  duration  of 
any  supplemental  order  provision  that 
terminates  before  twenty  years.  In 
addition,  the  filing  of  such  a  complaint 
will  not  affect  the  duration  of  the  order's 
application  to  any  respondent  that  is  not 
named  as  a  defendant  in  such 
complaint.^  Furthermore,  the  fiUng  of 


'Only  in  an  exceptional  case  will  the 
Commission  adopt  a  sunset  period  longer  or  shorter 
than  twenty  years  for  core  provisions.  The 
Commission  does  not  intend  to  change,  in  general, 
the  expirtation  periods  of  particular  types  of 
supplemental  provisions  that,  as  a  matter  of  policy, 
have  been  set  to  expire  by  their  own  terms  after 
periods  of  up  to  ten  years. 

■To  implement  this  policy,  new  Commission 
administrative  orders  will  include  a  provision 
similar  to  the  folloviring: 

This  order  will  terminate  twenty  years  from  the 
date  of  its  issuance,  or  twenty  years  from  the  most 
recent  date  that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint  (with  or 
without  an  accompaning  consent  decree)  in  federal 
court  alleging  any  violation  of  the  order,  whichever 
comes  later  provided,  however,  that  the  filing  of 
such  a  complaint  will  not  affect  the  duration  of: 

A.  Any  paragraph  in  this  order  that  terminates-in 
less  than  twenty  years; 

B.  This  order's  application  to  any  respondent  that 
is  not  named  as  a  defendant  in  such  complaint:  and 

C.  This  order  if  such  complaint  is  filed  after  the 
order  has  terminated  pursuant  to  this  paragraph. 

Provided  further,  that  if  such  complaint  is 
dismissed  or  a  federal  court  rules  that  the 
respondent  did  not  violate  any  provision  of  the 
order,  and  the  dismissal  or  ruling  is  either  not 

Coatiouad 
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such  complaint  will  not  afiact  the 
duration  of  the  order  if  the  complaint  is 
dismissed  or  if  a  court  rules  that  the 
defendant  did  not  violate  any  provision 
of  the  order,  and  the  dismissal  or  ruling 
is  either  not  appealed  or  upheld  on 
appeal. 

The  filing  of  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  under  section  5(1)  of  the  FTCA 
indicates  that  the  Commission  had 
reason  to  believe  the  order  was  violated. 
This  finding  undermines  the  ordinary 
presumption  that  there  is  no  need  for 
further  order  coverage  with  respect  to 
that  respondent  beyond  twenty  years.^ 

Existing  Orders 

Under  existing  policy,  respondents 
under  competition  adininistrative  orders 
twenty  years  old  may  have  their  orders 
sunsetted  through  the  order 
modification  process,  absent  recidivist 
conduct  or  extraordinary 
drcumstances.^o  Many  commenters 
recommended  that  the  Commission 
modify  its  policy  with  respect  to  the 
duration  of  existing  administrative 
orders  that  have  remained  in  force  for 
twenty  or  more  years.  They 
recommended  that  the  Commission 


appealed  or  upheld  on  appeal,  then  the  order  will 
teiminate  accwding  to  this  paragraph  as  though  the 
complaint  was  never  filed,  except  that  the  order 
will  not  terminate  between  the  date  such  complaint 
is  filed  and  the  later  of  the  deadline  for  appealing 
such  dismissal  or  ruling  and  the  date  such 
diamiasal  or  ruling  is  upheld  on  appeal. 

A  five  year  statute  of  limitations  applies  to  dvil 
penalty  actions  filed  in  federal  court  purstiant  to 
section  5(1)  of  the  FTCA.  See  28  U.S.C.  2462. 
Thetefare,  it  is  conceivable  that  the  government 
coul^  Rle  a  complaint  up  to  five  years  after  an  order 
has  I'trminated  challenging  violations  that  occurred 
while  the  order  was  in  force.  Under  the  Policy 
Statement,  the  filing  of  a  complaint  after  the  order 
has  terminated  will  not  affect  the  duration  of  the 
order. 

•The  Commission  retains  the  discretion  to 
change  the  duration  of  an  order  pursuant  to  16  CFR 
2.S1  or  3.72.  Unless  an  order  modification  expressly 
changes  the  duration  of  an  order,  such  modification 
will  not  affect  the  duration  of  the  order  as 
determined  by  this  Policy  Statement.  Nothing  in 
this  Policy  Statement  will  affect  the  Commission's 
standards  for  reopening  and  modifying  or  vacating 
orders  pursuant  to  15  U.S.C.  45(b)  or  16  CFR  2.51. 

'"The  Commission  states  as  follows  in  its  1994 
Policy  Statement  regarding  the  duration  of 
competition  orders: 

It  however,  public  comments,  the  Commission's 
experience  enforcing  the  order,  an  ongoing  antitrust 
investigation  of  the  petitioner  or  the  industry  in 
which  the  petitioner  competes  at  the  Commission 
or  the  Department  of  Justice,  or  other  readily 
available  information  raised  substantial  concerns 
about  whether  the  public  interest  warrants  retaining 
the  order,  tucb  further  review  will  be  conducted  at 
necessary  to  determine  whether  the  public  interest 
ii  best  served  by  setting  aside  the  order,  modifying 
it.  or  retaining  it  as  written.  The  Conmiission 
anticipates  that,  absent  extraordinary 
circumstaiKes,  the  basis  for  rebutting  the 
presumption  will  be  Information  that  the  petitioner 
has  engaged  in  recidivist  conduct. 

Id.  at  45.286-87  (emphasis  added). 


terminate  such  orders  automatically 
without  engaging  in  a  case-by-case 
review  of  each  order  through  the 
petitioning  process. 

The  (Commission  has  concluded  that 
these  recommendations  have  merit.  The 
new  Policy  defines  in  bright-line 
fashion  the  principal  circumstances  in 
which  extended  order  coverage  is 
required  (the  filing  of  an  order 
enforcement  action).  The  cost  of  the 
Commission  retraining  added  discretion 
as  to  whether  it  should  retain  older 
orders,  thereby  requiring  a  case-by-case 
analysis  with  respect  to  each  petition, 
likely  exceeds  the  benefits  of  retaining 
older  orders  in  extraordinary 
circumstances.  By  adopting  a  poUcy  that 
does  not  require  the  Commission  to 
exercise  discretion  with  respect  to 
individual  orders,  the  Commission  will 
conserve  scarce  resources  and  ensure 
equitable  treatment  of  similarly  situated 
respondents  now  subject  to 
administrative  orders. 

The  new  Policy  Statement  sets  forth 
the  Commission's  intention  to  dispense 
with  the  petitioning  process  to  sunset 
existing  competition  orders  and  instead 
sunset  such  orders  through  rulemaking. 
The  proposed  rule,  published  elsewhere 
in  the  Federal  Register,  would 
automatically  sunset  each  existing 
administrative  order  twenty  years  after 
it  was  issued,  unless  the  Commission  or 
the  IDepartment  of  Justice  has  filed  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  to  enforce  such  order 
pursuant  to  Section  5(1)  of  the  FTCA 
during  the  twenty  years  preceding  the 
adoption  of  the  Policy  Statement,  or 
imless  such  a  complaint  is  filed  after  the 
adoption  of  the  Policy  Statement  and 
within  twenty  years  after  the  order's 
issuance.  Under  the  proposed  rule, 
existing  orders  that  do  not  terminate 
twenty  years  after  they  are  issued  due  to 
the  filing  of  a  section  5(1)  complaint 
would  terminate  twenty  years  after  the 
filing  of  the  most  recent  complaint  to 
enforce  the  order.  However,  die  filing  of 
such  a  complaint  wouTd  not  affect  the 
order's  duration  unless  the  order  is  in 
force  on  the  date  the  complaint  is 
filed.  ^*  In  addition,  the  filing  of  such  a 
complaint  will  not  affect  the  duration  of 
the  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  the  complaint.  The  filing 
of  such  a  complaint  will  only  extent  the 
duration  of  those  order  provisions  not 
set  to  expire  by  their  own  terms.  For 
example,  a  reporting  requirement  in  an 
existing  order  that  terminates  ten  years 


after  the  order's  issuance  will  not  be 
extended  by  the  filing  of  such  a 
complaint,  even  if  the  section  5(1) 
complaint  is  filed  within  that  first  ten 
years  after  the  order's  issuance.  In 
addition,  the  filing  of  such  a  complaint 
will  not  affect  the  duration  of  the  order 
if  the  complaint  is  dismissed  or  the 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal. 
"The  Commission  intends  to 
implement  this  policy  with  respect  to 
existing  administrative  orders  through 
rulemaking  rather  than  through 
adjudication.^^  The  proposed 
rulemaking  contemplates  that 
respondents  will  receive  notice  through 
the  rulemaking  process  and  will  not 
receive  individual  notice  that  their 
orders  have  been  terminated.  Until  this 
rulemaking  is  completed,  the 
Commission  will  leave  in  place  its 
current  policy  regarding  the  duration  of 
existing  competition  administrative 
orders. 

Consumer  protection  administrative 
orders 

Like  competition  orders,  consumer 
protection  orders  perform  several 
functions.  First,  they  may  proscribe 
future  violations  of  statutory 
prohibitions — and  secure  adherence  to 
statutory  requirements — including  the 
prohibition  of  unfair  and  deceptive  acts 
or  practices  embodied  in  Section  5  of 
the  FTCL\,  and  the  prohibitions  and 
requirements  embodied  in  other  statutes 
intended  to  protect  consumers,  such  as 
the  Fair  Credit  Reporting  Act,  15  U.S.C. 
1681,  the  Truth-in-Lending  Act,  15 


^ '  As  discussed  in  bi.  8.  supra,  a  five  year  statute 
of  limitations  applies  to  civil  penalty  actions  filed 
under  section  5(1)  of  the  FTCA. 


"The  Commission  has  the  discretion  to  regulate 
parties  through  issuance  of  a  rule  of  general 
applicability  as  opposed  to  adjudication  of 
individual  cases.  SEC  v.  Chenery  Corp.,  332  U.S. 
194  (1947);  Heckler  V.  Ringer,  446  U.S.  602, 617, 
(1984):  Nafl  Small  Shipments  Traffic  Conf.,  Inc.  v. 
UX,  725  F.  2d  1442. 1447  (D.C.  Cir.  1984).  This  is 
so  even  if  the  rule  may  effectively  limit  or  terminate 
rights  or  obligations  in  a  specific  case.  United  States 
v.  Storer  Broadcastii\g  Co.,  351  U.S.  192,  205  (1956). 
An  agency  may  properly  rely  upon  rulemaking  to 
resolve  certain  classes  of  issues  that  the  agency 
might  otherwise  adjudicate  on  an  individual  basis. 
Heckler  V.  Campbell.  461  U.S.  458. 467  (1982).  A* 
the  court  explained: 

|E)ven  where  an  agency's  enabling  statute 
expressly  requires  it  to  hold  a  hearing,  the  agency 
may  rely  on  its  rulemaking  authority  to  determine 
issues  that  do  not  require  case-by-case 
consideration.  *  *  *  A  contrary  holding  would 
require  the  agency  continually  to  relitigate  in  a 
single  rulemaking  proceeding. 

Id.  Under  the  Policy  Statement,  the  Commission 
does  not  propose  to  exercise  any  discretion 
regarding  the  termination  of  existing  orders.  To 
apply  the  proposed  criteria  for  terminating  existing 
orders  to  any  particular  order,  one  need  only 
ascertain  a  few  facts,  all  of  which  are  easily 
ascertained  and  present  no  issues  of  fact  requiring 
case-by-case  examination. 


I       - 
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U.S.C.  1601-1667,  and  the  Wool 
Products  Labeling  Act,  15  U.S.C.  68. 
Second,  orders  may  require  those 
subject  to  them  to  keep  records, 
disbibute  the  order,  or  file  reports  with 
the  (Ik>mmission  to  facilitate 
Commission  efforts  to  monitor  or 
enforce  compliance  with  the  order. 

Under  the  Commission's  existing 
practice.  Commission  order  provisions 
that  prohibit  or  require  particular  types 
of  conduct  to  prevent  "unfair  or     , 
deceptive  acts  or  practices"  have 
different  durations  depending  on  their 
type.  Core  provisions  prohibit  practices 
that  would  be  unlawful  whether 
engaged  in  by  parties  subject  to  the 
order  at  issue  or  by  other  similarly 
situated  persons  or  entities.  Under 
current  policy,  core  provisions  in 
consumer  protection  orders  typically 
continue  in  force  indefinitely,  and  a 
respondent  bears  the  burden  of 
establishing  (in  the  context  of  a  petition 
to  reopen)  that  such  a  provision  should 
be  moidified  or  set  aside. 

All  other  provisions  in  consumer 
protection  orders  may  be  categorized  as 
supplemental  provisions,*^  which  are 
intended  to  prevent  a  respondent  or 
defendant  from  repeating  a  law 
violation  or  to  mitigate  the  effects  of 
prior  illegal  conduct.  Under  existing 
poUcy,  some  supplemental  provisicms 
in  consumer  protection  orders  terminate 
automatically  after  different  prescribed 
periods.  For  example,  some  advertising 
disclosure,  order  distribution,  and 
reporting  requirements  expire  in  five  or 
ten  years. 

Future  Orders 

The  Commission  has  concluded  that 
there  also  is  reason  to  sunset  consumer 
protection  orders.  As  commenters 
noted,  many  older  orders  contain 
supplemental  relief  that  could  become 
over-regulatory  over  time  or  impose 
requirements  that  the  Commission 
would  not  adopt  under  current  practice. 
There  also  are  costs  to  perpetual  core 
provisions  in  consumer  protection 
orders.  Basic  prohibitions  against 
misrepresenting  or  failing  to  have 
substantiation  still  require 
interpretation  and  may  induce  some 
companies  to  be  more  cautious  than 
their  competitions  within  the  range  of 
permissible  advertising  practices.  Over 
time,  changes  in  management  or 


corporate  cultiire  may  no  longer  warrant 
this  extra  caution  and  result  in 
competitive  imbalances.** 

At  the  same  time,  it  can  be  argued  that 
consumer  protection  orders  should 
remain  in  effect  for  a  longer  period  than 
competition  orders.  A  principal 
rationale  for  siuisetting  competition 
orders  was  that  even  the  core  relief  in 
such  orders  may  become  outdated  or 
inhibit  pro-competitive  conduct  if,  due 
to  changes  in  market  conditions,  the 
prohibited  conduct  no  longer 
unreasonably  restrains  competition.*'  A 
number  of  commenters  noted  that 
consumer  protection  orders,  by  contrast, 
contain  core  prohibitions  that  remain 
valid  regardless  of  marketing  conditions 
(e.g.,  "cease  misrepresenting").*" 
Although  supplemental  relief  in 
consumer  protection  orders  may  share 
some  attributes  of  supplemental  relief  in 
competition  order,*'  it  often  does  not 
share  the  added  problem  of  the  related 
core  relief  becoming  invalid  due  to 
changed  market  conditions. 

Thus,  the  Commission  reasonably  also 
could  have  decided  that  the  core  and 
supplemental  relief  in  consumer 
protection  orders  should  remain  in 
effect  longer  than  that  in  competition 
ordera  (e.g..  thirty  years  for  core  and 
twenty  years  for  supplemental). 
However,  the  distinctions  between 
supplemental  and  core  provisions  in 
consumer  protection  orders  are  not 
always  clearly  delineated,  suggesting 
the  need  for  a  uniform  sunset  period. 
For  example,  a  provision  may  bar  a 
deceptive  claim  as  deceptive,  unless  the 
claim  is  followed  by  a  disclosure.  It 
could  be  argued  that  such  "triggering" 
provisions  have  both  a  core  relief 
component  to  them  (barring  a  claim  as 
deceptive)  and  a  supplemental  rebef 
aspect  to  them  (requiring  a  disclosure  if 
the  claim  is  made).  There  may  be 
disagreements  over  whether  to 
characterize  such  disclosures  as 
supplemental  or  core  relief  if  the  policy 
were  to  distinguish  between  the  two, 
leading  to  anomalous  results. 

This  resulting  ambiguity  regarding  the 
characterization  of  particular  provisions 


'^The  Commission  may  also  impose  or  seek  types 
of  relief  in  administrative  orders  that  are  not 
addressed  in  this  statement  because  they  have  no 
further  effect  once  the  actions  they  require  have 
been  taken.  For  example,  some  orders  require  the 
pajmient  of  redress  to  consumers,  the  payment  of 
disgorgement  to  the  United  States  Treasury,  or  the 
dissemination  of  corrective  advertising  for  a  limited 
time. 


"  Although  it  is  true,  as  some  comments  point 
out,  that  respondents  subject  to  orders  containing 
over -regulatory  provisions  can  iietition  the 
(Dottmiission  to  reopen  and  vacate  such  orders,  the 
filing  of  petitions  entails  costs  for  both  respondents 
and  the  Commission. 

"This  is  not  true  of  those  competition  orders 
based  on  per  se  violations,  such  as  price-fixing. 
However,  a  much  larger  proportion  of  consumer 
protection  orders  are  based  on  core  concepts  that 
remain  valid  despite  changes  in  market  conditions. 

1"  See  comments  ofNAAC.  AARP,  and  CSPI. 

"Supplemental  relief  in  consumer  protection 
orders  tends  to  be  more  detailed  in  its  prohibitions 
than  core  relief,  and  thus  more  potentially 
burdensome.  However,  that  is  equally  true  of 
supplemental  relief  in  competition  orders. 


in  consumer  protection  orders  could 
undermine  the  clarity  of  Commission 
orders,  raising  respondents'  cost  of 
compliance  and  negotiating  settlements 
and  Commission  costs  in  ensuring  the 
enforceability  of  its  orders.  By  contrast, 
as  a  general  matter,  competition  ordera 
differentiate  between  core  and  fencing- 
in  and  supplemental  relief 
Consequently,  the  Commission  has 
determined  that  it  is  appropriate  to 
differentiate  between  consumer 
protection  and  competition  ordera  in 
this  respect  by  ordinarily  sunsetting 
both  core  and  supplemental  relief  in 
consumer  protection  administrative 
ordera  after  twenty  yeare.** 

Existing  Orders 

The  Commission  has  determined  that 
the  new  policy  for  terminating  existing 
competition  administrative  ordera 
described  above  will  also  apply  to 
consumer  protection  administrative 
orders.*  8 

Competition  and  Consumer  Protection 
Federal  Court  Orders 

This  new  policy  shall  not  apply  to 
either  competition  or  consumer 
protection  federal  covirt  ordera.  The 
(Commission  has  determined  not  to  do 
so  for  several  reasons.  Many  consumer 
protection  federal  court  orders  obtained 
since  the  early  1980s  pursuant  to 
Section  13(b)  of  the  FTCA  address 
particularly  egregious  conduct  such  as 
hard  core  fraud.  Given  that  none  of 
these  ordere  have  been  in  force  for 
twenty  yeara,  the  Cx)mmission  lacks 
sufficient  information  to  determine 
whether  their  remedial  purposes  will  be 
served  within  twenty  yeare.^"  Therefore, 
the  Commission  has  determined,  at  least 
of  now,  not  to  sunset  the  core  provisions 


"Only  in  an  exceptional  case  will  the 
Commission  adopt  a  sunset  period  longer  or  shorter 
than  twenty  years  for  core  provisions  The 
Commission  does  not  intend  to  change,  in  general, 
the  expiration  periods  of  particular  types  of 
supplemental  provisions  that,  as  a  matter  of  policy, 
have  been  set  to  expire  by  their  own  terms  after 
periods  of  up  to  ten  years  such  as:  (1) 
Administrative  boilerplate  [e.g.,  recordkeeping, 
order  distribution,  and  reporting  requirements):  and 
(2)  some  types  of  disclosure  requirements  {e.g., 
informercial  disclosures  that  sunset  after  ten  years; 
See  TV  Inc.,  Docket  No.  C-3296  (1990)). 

"The  termination  under  the  policy  Statement  of 
an  order  issued  in  connection  with  a  determination 
by  the  Commission  that  the  respondent  had 
engaged  in  an  unfair  or  deceptive  practice  would 
not  affect  the  ability  of  the  Commission  to  recover 
a  civil  penalty  based  on  that  determination 
pursuant  to  Section  5(m)(l)(B)  of  the  FTCA,  15 
U.S.C.  45(n)(l)(B). 

™The  Commission  notes  that  it  does  not  have  the 
power  to  unilaterally  sunset  federal  court  orders. 
Every  federal  court  order  must  be  entered  by  federal 
court  to  become  effective.  In  order  to  sunset  an 
existing  federal  court  order,  one  or  more  parties 
thereto  would  have  to  file  a  motion  with  the  court 
seeking  termination  of  the  order. 
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and  some  supplemental  provisions  in 
these  orders. 

In  addition,  many  consiuner 
protection  federal  court  orders  simply 
prohibit  violations  of  Commission  trade 
regulation  rules  (e.g.,  Disclosure 
Reqiiirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportimity  Ventiues,  16  CFR  436)  or 
statutes  otehr  than  the  FTCA  enforced 
by  the  Commission  (e.g..  Equal  Credit 
Opportunity  Act,  15  U.S.C.  1691).  The 
core  provisions  in  such  orders  are 
presumptively  valid  beyond  twenty 
years  in  that  they  require  adherence  to 
regiilations  and  statutes  that  are  already 
binding  on  the  defendants  as  well  as 
their  competitors.  Moreover,  many  of 
these  order  do  not  contain  supplemental 
provisions  other  than  those  that,  as  a 
matter  of  Commission  policy,  normally 
terminate  after  up  to  ten  years. 
Therefore,  there  is  no  compelling  reason 
to  simset  such  orders. 

Finally,  most  competition  and  some 
consiuner  protection  federal  court 
orders  simply  prohibit  violations  of 
Commission  administrative  orders. 
These  federal  court  orders  will  cease  to 
have  any  effect  once  the  underlying 
administrative  orders  are  terminated 
piusuant  to  this  Policy  Statement. 
Therefore,  there  is  no  compelling  reason 
to  simset  these  federal  coiut  orders. 

By  direction  of  the  Commission. 

Issued:  August  7, 1995 
DaaM  S.  Qark, 
Secretary. 

ConcuiTiiig  StAtement  of  CommiMioner 
Mary  L.  Azcuenaga  Concerning  Revised 
Statement  of  Policy  On  Duration  of 
CommiaBion  Orders 

August  1995. 

The  Commission  today  has  approved  a 
revised' statement  issued  in  July,  1994,  that 
applied  only  perspectively  and  did  not  apply 
to  consumer  protection  orders.  In  1994.  when 
the  Commission  issued  its  statement,  I  wrote 
separately  to  say  that  the  Conunission  should 
apply  a  sunset  policy  to  all  its  administrative 
orders,  both  consumer  protection  and 
compwtition  orders  and  existing  and  future 
orders.  1  also  expressed  the  view  that  the 
Commission  need  not  issue  individual  orders 
modifying  or  vacating  existing  orders  but 
easily  could  accomplish  the  same  goal 
through  publication  of  an  appropriate  notice 
in  the  FederU  Register.  I  am  gratified  that 
today's  statement  is  fully  consistent  with 
myv  laws  of  a  year  ago  and  now,  I  am  pleased 
to  join  the  Commission  in  its  current 
decision. 

|FR  Doc.  95-20144  Filed  8-15-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cttiidren  and 
Families 

Aid  to  Families  With  Dependent 
Children  Program:  Demonstration 
Projects  Under  Section  1 1 15(a)  of  the 
Social  Security  Act 

AGENCIES:  Office  of  the  Secretary: 
Administration  for  Children  and 
Famihes  (ACF),  HHS. 
ACTION:  PubUc  Notice. 

SUMMARY:  This  pubUc  notice  invites 
States  to  submit  demonstration  project 
applications  under  section  1115(a)  of 
the  Social  Security  Act  to  test  welfare 
reform  strategies  in  various  areas.  It 
further  advises  that  the  Department 
would  commit  to  approving 
applications  that  comply  with  the 
demonstration  components  within  30 
days  of  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Kolston,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade,  7th  Floor,  West 
Wing,  Washington,  DC  20447,  (202) 
401-9220. 

SUPPLEMEWTARY  INFORMATION: 
I.  General 

Under  Section  1115,  the  Department 
of  Health  and  Human  Services  (HHS)  is 
given  latitude,  subject  to  the 
requirements  of  the  Social  Security  Act, 
to  consider  and  approve  demonstration 
proposals  that  are  likely  to  assist  in 
promoting  the  objectives  of  titles  IV-A 
and  B  and  XIX  of  the  Act.  The 
Department  believes  that  State 
experimentation  provides  valuable 
knowledge  that  will  help  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act.  Since  January  1993, 
HHS  has  approved  33  welfare  reform    . 
demonstration  projects  testing  a  broad 
range  of  strd^gies  designed  to  promote 
the  objectives  of  title  IV. 

The  Department  has  reviewed  the 
provisions  of  these  projects,  as  well  as 
those  of  prior  projects,  data  from 
completed  and  continuing  projects, 
other  literature  evaluating  the  welfare 
system,  and  the  welfare  reform 
proposals  being  considered  by  Congress. 
Based  on  this  review,  and  our 
commitment  to  transform  the  Aid  to 
Famihes  With  Dependent  Children 
system  into  one  that  provides  maximum 
opportimities  and  incentives  for 
families  to  achieve  financial 
independence,  we  have  identified  five 
strategies  for  improving  the  efficacy  of 
the  welfare  system  in  helping  recipients 


become  self-sufficient  for  which  we 
believe  additional  experimentation 
would  be  especially  useful.  We  have 
concluded  that  demonstrations  testing 
these  strategies  are  likely  to  provide 
important  new  information  on  ways  to 
accomplish  the  objectives  of  the  Social 
Seciuity  Act  more  effectively  and 
efficiently.  This  information  can  guide 
the  development  of  both  national  and 
state  policy. 

These  strategies  are:  (1)  Work 
reqillrements,  including  limited 
exemptions  from  such  requirements;  (2) 
time-limited  assistance  for  those  who 
x:an  work;  (3)  improving  payment  of 
child  support  by  requiring  work  for 
those  owing  support;  (4)  requirements 
for  minor  mothers  to  live  at  home  and 
stay  in  school;  and  (5)  public-private 
partnerships  under  which  AFDC  grants 
are  diverted  to  private  employers  to 
develop  jobs  and  training  programs. 
These  areas,  and  approvable 
demonstration  project  provisions,  are 
discussed  in  detail  in  section  n  below. 

To  date,  the  Department  has  approved 
a  number  of  demonstration  projects 
including  components  using  one  or 
more  of  these  strategies.  We  have 
reviewed  comments  submitted 
regarding  each  of  these  strategies.  Our 
overall  judgment  is  that  testing 
additional  demonstrations  in  each  of 
these  areas  would  likely  promote 
financial  security  for  dependent 
children  within  a  stable  family  and, 
thus,  further  the  objectives  of  the  Social 
Security  Act.  (Specific  rationales 
justifying  demonstrations  in  each  policy 
area  are  set  out  in  section  n.)  Moreover, 
in  view  of  every  state's  unique 
circumstances,  the  Depeirtment  believes 
that  it  is  critically  important  that  each 
state  be  given  the  opportunity  to  test 
combination(s)  of  these  strategies  that 
are  designed  to  address  the  needs  of  the 
recipients  in  that  state. 

Accordingly,  we  plan  to  approve 
within  30  days  of  receipt  demonstration 
project  applications  that  States  submit 
which  would  implement,  on  a  statewide 
or  substete  basis,  any  (or  any 
combination)  of  the  provisions 
discussed  in  section  II.  Further,  because 
such  projects  may  incorporate  only  the 
provisions  already  announced  in  this 
notice,  which  have  been  found  by  the 
Secretary  to  further  the  objectives  of  the 
Social  Security  Act,  the  Department  will 
not  apply  its  "Federal  Notice" 
procedures  generally  applicable  to 
demonstration  projects.  59  Fed.  Reg. 
49250  (1994).  Other  policies  and 
procedures  stated  in  that  notice  remain 
applicable,  including  state  pubUc  notice 
requirements,  rigorous  evaluation,  and 
cost  neutrality,  except  that  the 
appUcation  and  review  proceiss  with 
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respect  to  the  latter  two  requirements 
will  be  modified  to  facilitate  the  faster 
process. 

D.  Demonstration  Project  Areas  and 
Techniques 

A.  Requiring  People  on  Welfare  to  Work 
and  Providing  Adequate  Child  Care  to 
Permit  Them  To  Do  It 

Since  Congress  enacted  the  JOBS 
program  in  1988,  a  central  goal  of  the 
AFDC  program  has  been  to  move 
recipients  into  the  labor  force,  while 
ensuring  that  their  children  receive 
necessary  child  care  while  their  parents 
are  in  activities  that  promote  self- 
sufficiency.  There  is  a  mounting  body  of 
evidence  that  mandatory  activities 
involving  a  connection  with  the  work 
force  can  lead  to  substantial  increases  in 
employment  and  earnings  among 
welfare  recipients.  Studies  of  various 
welfare-to-work  approaches,  conducted 
over  the  past  decade  in  different  parts 
of  the  country  subject  to  different  labor 
market  conditions,  have  consistently 
shown  significant  gains  in  earnings.  In 
the  most  recent  results,  from  three  sites 
in  the  Department's  JOBS  Evaluation,  an 
approach  emphasizing  job  search,  work 
activity,  and  short-term  employment- 
focused  training  yielded  a  23-percent 
increase  in  overall  employment  and  a 
22-percent  reduction  in  AFDC 
expenditures  at  the  two-year  point,  and 
a  39-percent  increase  in  employment 
with  earnings  equivalent  to  at  least 
$10,000  per  year. 

Although  much  is  known  in  general 
about  the  effectiveness  of  such 
programs,  more  study  is  needed 
ooncerning  what  works  and  which 
approaches  are  most  effective  for  which 
individuals.  Therefore,  we  are  inviting 
demonstrations  that  test  the  effects  of 
requiring  recipients  to  work  in 
subsidized  or  imsubsidized  jobs,  to 
perform  community  service,  or  to 
engage  in  rigorous  job  search  and  job 
preparation.  States  can  narrow  the 
categories  of  recipients  that  are  exempt 
from  work  requirements.  They  also  can 
test  the  effects  of  progressively 
increasing  the  sanctions  for  non- 
compliance, so  that  work  requirements 
have  more  teeth.  To  protect  children, 
states  must  ensure  that  child  care  is 
available  for  those  who  are  being 
required  to  work. 

B.  Setting  Time  Limits  for  Welfare 
Receipt,  to  be  Followed  by  Work 

Most  of  the  people  who  enter  the 
welfare  system  do  not  stay  on  AFDC  for 
many  consecutive  years.  Two  out  of 
three  persons  who  enter  the  welfare 
system  leave  within  two  years  and  fewer 
than  one  in  ten  spends  five  consecutive 


years  on  AFDC.  Most  recipients  use  the 
AFDC  program  not  as  a  permanent 
alternative  to  work,  but  as  temporary 
assistance  during  times  of  economic 
difficulty. 

While  persons  who  remain  on  AFDC 
for  long  periods  represent  only  a  modest 
percentage  of  all  people  who  ever  enter 
the  system,  they  do  represent  a  high 
proportion  of  those  on  welfare  at  any 
given  time.  Finding  ways  of  helping 
these  persons  become  self-sufficient  is 
extremely  important  in  promoting  their 
well-being  and  that  of  their  children. 
Although  many  face  serious  barriers  to 
employment,  others  are  able  to  work  but 
are  not  moving  in  the  direction  of  self- 
sufficiency. 

Many  analysts  believe  that  time- 
limited  benefits  would  help  to  move 
employable  welfare  recipients  toward 
work  and  away  fit)m  reliance  on 
welfare.  There  is  not  a  large  body  of 
research  in  this  area.  Several  states  have 
begun  demonstrations  of  various  forms 
of  time  limits.  More  study  is  needed  in 
order  to  know  the  effects  of  time  limits. 

For  this  reason,  we  are  inviting 
demonstrations  that  test  the  effects  of 
systems  of  individualized  time  limits, 
systems  of  time  limits  followed  by  work, 
preferably  in  the  private  sector,  in 
subsidized  work  or  community  service 
if  necessary,  and  systems  of  straight 
time  limits,  with  exemptions  from  the 
time  limit  for  those  who,  despite  good 
faith  efforts,  are  unable  to  work  or  find 
a  job.  Consistent  with  the  objectives  of 
the  Act,  demonstrations  must  protect 
families  where  the  adult,  through  no 
fault  of  her  or  his  own,  is  unable  to  find 
employment. 

C.  Requiring  Fathers  to  Pay  Child 
Support  or  go  to  Work  to  Pay  Off  What 
They  Owe 

There  is  substantial  evidence  that 
many  custodial  parents  now  receiving 
AFDC  would  not  need  this  support  if 
they  received  child  support  ftx)m  the 
non-custodial  parent.  One  of  the 
primary  reasons  for  non-support  by 
some  non-custodial  parents,  especially 
never-married  fathers,  is  unemployment 
and  underemployment.  Many  of  these 
fathers  need  both  assistance  and 
incentives  to  obtain  employment  and 
pay  support.  Without  work 
requirements,  job  readiness  assistance, 
job  training,  and  community  service,  it 
will  be  difficult  for  many  of  these 
fathers  to  contribute  very  much  to  the 
financial  support  of  their  children. 

The  available  program  evaluation 
research  focusing  on  non-custodial 
parents  indicates  that  a  number  of 
programs  show  promise  in  assisting 
these  fathers  to  support  their  children. 
The  Parents'  Fair  Share  (PFS) 


demonstration  programs  have 
developed  effective  procedures  to 
identify  eUgible  non-custodial  parents 
and  have  established  court-based 
processes  to  require  fathers  to 
participate  in  work-based  program 
activities  and  to  enforce  regular 
participation.  Preliminary  data  from 
PFS  shows  that  the  work  and  training 
requirements  provide  states  a  promising 
mechanism  to  discover  previously 
unreported  income  of  non-paying,  non- 
custodial parents.  Also,  in  the  PFS  sites, 
as  well  as  in  other  non-custodial  parent 
demonstration  programs,  title  FV-D 
agencies  have  developed  fiexible  and 
responsive  child  support  enforcement 
systems  to  complement  non-custodial 
parent  work  and  training  requirements. 
Further  testing  of  these  requirements 
will  assist  us  in  determining  whether 
this  approach  will  result  in  increased 
child  support  payments  and  will 
enhance  non-custodial  parents'  overall 
support  of  their  children.  To  build  on 
the  knowledge  base  being  developed 
through  PFS  and  similar 
demonstrations,  we  are  inviting 
demonstrations  that  require 
unemployed  or  underemployed  non- 
custodial parents  who  owe  child  . 
support  to  work  or  participate  in  work 
experience,  community  service,  or  job 
preparation  activities. 

D.  Requiring  Minor  Mothers  to  Live  at 
Home  and  Stay  in  School 

It  has  become  increasingly  important 
to  obtain  at  least  a  high  school  diploma 
in  order  to  obtain  employment  and 
become  self-sufficient.  Moreover,  a  high 
school  diploma  may  be  essential  to 
achieve  a  decent  standard  of  living. 

A  study  of  teenage  childbearing  in  the 
1980's  found  that  in  1986  only  56 
percent  of  women  in  their  twenties  who 
had  given  birth  at  age  17  or  younger  had 
completed  high  school,  compared  with 
over  90  percent  of  those  who  delayed 
childbearing  until  after  their  teenage 
yeara.  Little  has  changed  since  then. 
While  we  are  beginning  to  obtain  more 
knowledge  of  the  types  of  programs  that 
are  successful  in  encouraging  and 
helping  minor  mothers  finish  high 
school,  we  need  to  know  considerably 
more  about  what  works.  Therefore, 
demonstrations  testing  ways  of  helping 
minor  parents  complete  sdiooling  are 
extremely  important. 

Congress  already  has  recognized  that 
one  means  of  helping  minor  parents 
complete  school  and  meet  the  needs  of 
their  children  is  to  have  these  young 
parents  live  with  their  own  families. 
States  now  have  the  option  of  requiring 
minor  parents  to  live  at  home,  provided 
that  this  is  a  safe  environment  for  them. 
To  facilitate  these  arrangements,  and  to 


42576 Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16.  1995  /  Notices 


ensure  that  AFDC  benefits  are  spent  in 
a  manner  that  achieves  the  goals  of  the 
Social  Security  Act,  a  number  of  states 
are  experimenting  with  programs  that 
direct  the  AFDC  payment  to  the 
responsible  adult,  rather  than  to  the 
minor  mother.  This  strategy  recognizes 
the  importance  of  promoting  general 
fiamily  responsibility. 

Another  strategy  that  has  had  success 
in  Ohio  and  several  other  demonstration 
sites  is  setting  up  incentives  and 
penalties  for  teen  parents  designed  to 
have  them  stay  in  school.  The  recently 
completed  study  of  Ohio  LEAP  fbimd 
the  program  to  be  successful  in 
increasing  the  rate  at  which  teens  who 
were  already  enrolled  in  school 
remained  enrolled  and  in  increasing  the 
rate  at  which  those  who  had  already 
dropped  out  of  school  returned  to  high 
school  or  an  equivalent  program. 
Further  testing  of  this  type  of  strategy 
shoxild  enable  us  to  determine  whether 
these  results  can  be  replicated,  and 
improved  upon,  in  other  settings  and 
through  variations  in  program  design. 

For  these  reasons,  we  are  inviting 
demonstrations  that  require  minor 
mothers  to  live  with  parents  or  relatives 
or  in  a  supervised  living  situation,  as 
long  as  the  home  is  not  dangerous  to  the 
physical  or  emotional  health  or  safety  of 
the  minor,  that  direct  the  AFDC 
payment  to  the  responsible  adult,  rather 
than  to  the  minor  mother;  and  that 
require  minor  mothers  to  stay  in  school 
and  utilize  reasonable  sanctions  and 
incentives  tied  to  school  attendance. 

E.  Paying  the  Cash  Vahie  of  Welfare  and 
Food  Stamps  to  Private  Employers  as 
Wage  Subsidies  When  They  Hire  People 
Who  Leave  Welfare  and  Go  To  Work 

The  eSactiveness  of  subsidized 
employment  in  increasing  employment, 
earnings,  and  self-sufficiency  has  been 
studied  over  the  last  20  years.  A  number 
of  rigorously  evaluated  programs  have 
shown  positive  effects  on  increasing  the 
earnings  of  welfare  recipients  who 
participated  in  them.  This  was  also 
found  to  be  true  in  the  more  recent 
national  evaluation  of  the  Job  Training 
Partnership  Act  pr^am. 

By  combining  AFDC  and  Food  Stamp 
benefits,  a  state  could  create  a  very 
substantial  subsidy  that  encourages 
employers  to  hire  AFDC  recipients.  This 
form  of  wage  subsidy  has  the  potential 
of  increasing  the  number  of  recipients 
who  are  able  to  obtain  unsubsidized 
enoployment. 

Subsidized  employment  has  generally 
been  a  very  small  scale  activity  within 
the  JOBS  program.  Demonstrations 
using  AFDC  and  Food  Stamp  benefits 
would  provide  important  information 
on  the  ability  of  tMs  approach,  when 


applied  on  a  larger  scale,  to  increase  the 
emplo3nQiient,  earnings,  and  self- 
sufficiency  of  AFDC  recipients.  They 
also  will  provide  important  information 
regarding  the  degree  to  which 
employers  respond  to  wage  subsidies. 

Therefore,  we  are  inviting 
demonstrations  of  systems  where  AFDC 
and  Food  Stamps  benefits  become 
wages,  paid  by  employers  when 
recipients  work,  as  long  as  the  jobs  meet 
minimiun  standards,  and  families 
receive  at  least  as  much  total  income  as 
they  woidd  have  from  AFDC  and  Food 
Stamps.  States  can  choose  to  ask 
employers  to  pay  into  an  accoimt  to 
help  the  recipient  make  the  transition 
into  unsubsidized  employment. 

Information  on  Application 

The  Administration  for  Children  and 
Families,  will  be  mailing  state  welfare 
departments  a  "Welfare  Reform 
E)emonstrati(Mi:  Special  Application 
Form".  This  form  should  focilitate 
requests  for  waivers  in  the  five  specified 
areas.  Requests  for  further  information 
and/or  forms  should  be  addressed  to 
Howard  Rc^on  at  the  address  listed 
above.  Additionally,  by  August  21, 
1995,  states  can  obtain  information  on 
the  waiver  process  and  on  electronic 
filing  of  waiver  applications  on  the 
internet.  On  the  world  wide  web,  the 
URL  (universal  resource  locator)  is 
http://www.acf.dhhs.gov.  Gopher  usere 
can  use  gopher.acf.dhhs.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments — 
Rewarch) 

Dated:  August  11. 1995. 

Mary  J*  Bane. 

Assistant  Secretary  for  Children  and  Families. 
[PR  Doc.  95-20294  Filed  8-15^5;  8:45  am] 
BWJNQ  coor4ia4-oi-p 


Pending  Demonstration  Project 
Pro|M>sai  Submitted  l>y  Florida 
^reuant  to  Section  11 15(a)  of  the 
Sociai  Security  Act 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  describes  a  new 
proposal  for  a  combined  welfare  reform/ 
Medicaid  demonstration  project 
submitted  to  the  Department  of  Health 
and  Human  Services.  Federal  approval 
for  the  proposal  has  been  requested 
pursuant  to  section  1115  of  die  Social 
Security  Act. 

COMMENTS:  We  will  accept  written 
comments  on  this  proposal.  We  will,  if 
feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
vmtten  responses  to  comments.  We 


will,  neither  approve  nor  disapprove 
any  component  of  the  proposal  for  at 
least  30  days  following  the  date  of 
receipt  of  the  proposal  to  allow  time  to 
consider  comments,  in  addition,  we  will 
neither  approve  or  disapprove  the 
school  attendance  component  for  at 
least  30  days  following  the  date  of  this 
notice.  Direct  comments  as  indicated 
below. 

ADDRESSES:  For  specific  information  or 
questions  on  the  content  of  this  project 
contact  the  State  contact  listed  in  II. 

Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addressed  to:  Howard  Rolston, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade, 
S.W.,  Aerospace  Building,  7th  Floor 
West,  Washington  DC  20447.  Fax:  (202) 
205-3598  Phone:  (202)  401-9220. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  Section  1115  of  the  Social 
Seciuity  Act  (the  Act),  the  Secretary  of 
Health  and  Himian  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
poUcy  objectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
niunber  of  poUcies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act: 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Pending  Proposal  Received  From 
Florida 

Project  Title:  Florida— Family 
Transition  Program  (Amendments). 

Description:  Would  expand  the 
Family  Transition  Program 
demonstration,  currently  operating  in 
two  counties,  to  six  additional  counties. 
The  demonstration  limits,  with  some 
exceptions,  AFDC  benefits  to  24  months 
in  any  60-month  period  followed  by 
participation  in  transitional 
emplojrment.  For  families  subject  to  the 
time  limit,  it  replaces  current  $90  and 
$30  and  one-third  disregards  with  a 
single,  non-time-limited  disregard  of 
$200  plus  one-half  of  the  remainder; 
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disregards  income  of  a  stepparent  whose 
needs  are  not  included  in  the  assistance 
unit  for  the  first  6-months  of  receipt  of 
pubUc  assistance;  excludes  summer 
earnings  of  teens  and  interest  income; 
lowers  age  of  child  for  JOBS  exemption 
to  6-months;  raises  asset  limit  to  $5,000 
plus  a  vehicle  of  reasonable  worth  used 
primarily  for  self-sufficiency  purposes; 
extends  transitional  Medicaid  and  child 
care  benefits;  eliminates  100-hour  and 
required  quarters  of  woric  rules,  and  (on 
a  case-by-case  basis)  the  6-month  time 
limit  requirements  in  the  AFDC-UP 
program;  requires  school  conferences 
and  regular  school  attendance;  offers 
incentive  payments  to  private 
employers  who  hire  hard-to-place  AFDC 
recipients;  and  allows  non-custodial 
parents  of  AFDC  children  to  participate 
in  JOBS.  Statewide,  the  demonstration 
requires  immunizations  of  pre-school- 
age  children. 

Dated  Received:  8/2/95. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  New. 

Contact  Person:  Don  Winstead,  (904) 
921-5567. 

in.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  this  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  the  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments- 
Research). 

Dated:  August  11. 1995. 
Howard  Rolston, 

Director,  Office  of  Policy  and  Evaluation. 
IFR  Doc.  95-20293  Filed  8-15-95;  8:45  am) 

MJJNO  COOe  41S4-01-P 


Food  and  Drug  Administration 
[DoclcetNo.95M-0119] 

Chartex  Intemationai  pic;  Premartcet 
Approval  of  Femidom®  Female 
Condom;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  June  8, 1995  (60  FR  30310). 
The  document  annoimced  the  approval 
of  the  premarket  approval  application 
for  the  Femidom®  Female  Condom.  The 
document  was  published  with  some 
errors.  This  document  corrects  those 
errors. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  B.  Steadman,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  Food  and  Drug  Administration, 
2098  Gaither  Rd..  Rockville,  MD  20850, 
301-594-4765. 

In  FR  Doc.  95-14059,  appearing  on 
page  30310  in  the  Federal  Register  of 
Thursday,  June  8, 1995,  the  following 
corrections  are  made:  On  page  30310,  in 
the  second  column,  under  the  SUMMARY 
caption,  in  the  fourth  line,  and  under 
the  SUPPLEMENTARY  INFORMATION 
caption,  in  the  second  line,  insert 
"Rhys,  Bryant,  U.S.  representative  for" 
before  "Chartex  Intemationai  pic, 
London,  U.  K.,". 

Dated:  August  8, 1995. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

(FR  Doc.  95-20313  Filed  8-15-95;  8:45  am) 

BtLUNG  COOC  4160-01-F 


Medical  Devices;  Mammography 
Facilities  Education  and  Training; 
Notice  o;  Public  Wort(8hops 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshops. 
SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
Regulatory  Affairs,  Office  of  External 
Affairs,  and  Center  for  Devices  and 
Radiological  Health)  is  sponsoring  five 
grassroots  workshops  on  FDA 
requirements  for  compliance  with  the 
Mammography  Quality  Standards  Act  of 
1992  (the  MQSA).  These  workshops  are 
designed  to  assist  mammography 
facilities  in  complying  with  the 
regulations  that  went  into  effect  on 
October  1, 1994. 

DATES:  The  public  workshops  are 
schedided  as  follows: 

1.  Thursday,  August  17, 1995,  8  a.m.  to 
4:30  p.m.,  Dallas,  TX. 

2.  Thursday,  August  24, 1995,  8  a.m.  to 
4:30  p.m,  Charlotte,  NC. 

3.  Wednesday,  September  6, 1995.  8 
a.m.  to  4:30  p.m..  Fort  Mitchell,  KY. 

4.  Thursday,  September  21. 1995,  8  a.m. 
to  4:30  p.m.,  San  Juan,  PR. 

5.  Thursday,  September  28, 1995,  8  a.m. 
to  4:30  p.m.,  Los  Angeles,  CA. 

ADDRESSES:  The  public  workshops  will 
be  held  at  the  following  locations: 

1.  Dallas— Harvey  Hotel,  400  North 
Olive,  Dallas,  TX. 

2.  Charlotte — New  Charlotte  Convention 
Center,  501  South  College  St.,  Charlotte, 
NC. 

3.  Fort  Mitchell — Drawbridge  Estates, 
2477  Royal  Dr.,  Fort  Mitchell,  KY. 


4.  Puerto  Rico — Radisson  Normandie 
Hotel,  Avenida  Munoz  Rivera,  Esquina 
Resales,  San  Juan,  PR. 

5.  Los  /Uigeles — Continental  Plaza,  Los 
Angeles  Airport.  9750  Airport  Blvd..  Los 
Angeles.  CA.  (PLEASE  NOTE;  Location 
changed  since  July  19. 1995.  "Dear 
Colleague  letter.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  registration  for  the  Dallas 
pubhc  workshop:  Belinda  Collins, 
Food  and  Ehiig  Administration, 
Southwest  Region,  7920  Elmbrook 
Rd.,  Dallas,  TX  75247-4982.  214- 
655-8100.  ext.  148  or  FAX  214- 
655-8103. 
Regarding  registration  for  the 
Charlotte  public  workshop:  Barbara 
Ward-Groves.  Food  and  Ehrug 
Administration.  Southeast  Region, 
60  Eighth  St.  SE.,  Atlanta,  GA 
30309,  404-347^001,  ext.  5256  or 
FAX  404-347-4349. 
Regarding  registration  for  the  Fort 
Mitchell  pubhc  workshop:  Pat 
Wolfzom,  Food  and  Drug 
Administration.  Mid-Atlantic 
Region.  1141  Central  Pkwy.. 
Cincinnati.  OH  45202-1097,  513- 
684-3501,  ext.  102  or  FAX  513- 
684-2905. 
Regarding  registration  for  the  San 
Juan  public  workshop:  Nilda  E. 
Villegas,  Food  and  Drug 
Administration,  Southeast  Region, 
P.  O.  Box  5719,  Puerta  de  Tierra 
Station,  809-729-6852  or  FAX  809- 
729-6847. 
Regarding  registration  for  the  Los 
Angeles  pubUc  workshop:  Mark 
Roh,  Food  and  Drug 
Administration,  Pacific  Region, 
Oakland  Federal  Bldg..  1301  Clay 
St.,  suite  1180-N,  Oakland,  CA 
94612-5217,  510-637-3980  or  FAX 
510-637-3977. 
Those  persons  interested  in  attending  a 
workshop  should  register  by  FAXing 
their  name,  firm  name,  address,  and 
telephone  number  to  the  information 
contact  person  listed  above  for  their 
region.  There  is  no  registra^on  fee  for 
these  workshops,  but  advance 
registration  is  required.  Interested 
parties  are  encouraged  to  register  early 
because  space  is  limited. 
SUPP1.EMENTARY  INFORMATION:  FDA  will 
conduct  training  for  mammography 
facilities  designed  to  assist  those 
facilities  in  complying  with  the 
requirements  of  the  MQSA.  Those 
requirements  went  into  effect  October  1, 
1994.  Emphasis  will  be  placed  on 
educational  requirements,  training,  and 
providing  assistance  to  small  business 
in  meeting  the  MQSA  requirements. 
These  meetings  are  being  held,  in  part, 
as  a  response  to  the  National 
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Perfonnanoe  Review  initiative 
implementing  the  President's  Grassroots 
Regulatory  Partnership  Meetings.  These 
workshops  are  made  possible  by 
hmding  from  the  Office  of  Women's 
Health. 

Doted:  August  14, 1995. 
%VilliaBK.HiifaiMnl. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc  95-20374  Filed  8-14-95;  12:11  pm] 
i00M4iM-*i-f 


[DOGlMtNa96H-02Se) 

Ov«r>1fM-Counter  Drug  Labeling; 
Public  Haaring 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTXM:  Notice  of  public  hearing;  request 

for  comments. 

SUMMAirr:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
pubhc  hearing  to  discuss  over-the- 
counter  (OTC)  drug  labeling  issues.  The 
pujpose  of  the  hearing  is  to  solicit 
information  and  views  concerning 
various  aspects  of  OTC  drug  labeling 
design  that  would  improve  the 
communication  of  information  to 
consiuners.  The  agency  is  particularly 
interested  in  hearing  from  individuals, 
industry,  consiuner  groups,  health 
professionals,  and  researchers  with 
expertise  in  communicating  information 
to  cons\miers,  skills  in  design,  and 
insight  into  consimier  needs  and  desires 
with  respect  to  OTC  drug  labeling.  In 
addition,  the  agency  is  soliciting  written 
comments  and/or  data  on  the  costs  and 
benefits  of  an  improved  labeling  format. 
DATES:  The  public  hearing  will  be  held 
on  September  29, 1995,  from  8  a.m.  to 
3  p.m.  Mail  or  FAX  notices  of 
participation  to  be  received  by  FDA  by 
September  15, 1995.  The 
Nonprescription  Drugs  Advisory 
Committee  will  meet  from  3  p.m.  to  4 
p.m.,  following  the  public  hearing.  This 
meeting  will  be  open  to  the  public. 
Written  comments  will  be  accepted 
until  Decembfl%29, 1995. 
A00RE8SES:  The  public  hearing  will  be 
held  at  the  Parklawn  Bldg.,  conference 
rooms  D  and  E,  5600  Fishers  Lane. 
Rockville.  MD  20857.  Submit  written 
notices  of  participation  and  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  ATTN:  OTC  Drug  Labeling 
Hearing.  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857,  or  FAX  written 
notices  of  participation  and  comments 
to  the  Dockets  Management  Branch, 
ATTN:  OTC  Drug  Labeling  Hearing, 
301-594-3215.  Two  copies  of  any 
comments  are  to  be  submitted,  except 


that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
Docket  No.  95N-0259.  Transcripts  of  the 
bearing  will  be  available  for  review  at 
the  Dockets  Management  Branch 
(address  above).  Information  specified 
in  this  notice  can  be  received  by  calling 
301-594-5000  or  sending  a  self- 
addressed  stamped  envelope  with  your 
request  to  the  contact  person  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Ke'nnedy,  Center  for  Drug   . 
Evaluation  and  Research  (HFD-820), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20857,  301- 
594-1006. 
SUPPt-EMENTARY  INFORMATION: 

L  Background 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  FDA  has  the 
responsibility  to  help  ensure  the  safety 
and  effectiveness  of  OTC  drug  products 
and  to  regulate  their  labels  and  labeling. 
The  agency  is  engaged  in  an  ongoing 
comprehensive  review  of  the  thousands 
of  OTC  drug  products  available  to 
consimiers  without  a  prescription.  As  a 
result  of  that  review,  the  agency  has 
required,  through  notice-and-comment 
rulemaking,  specific  language  to  be 
included  in  the  labeling  of  many  OTC 
drug  products,  which  describes  the 
uses,  directions,  warnings,  drug 
interactions,  precautions,  active 
ingredients,  and  other  information  that 
a  consiuner  would  need  to  know  to  use 
the  product  safely  and  effectively. 

With  escalating  health  care  costs  and 
the  OTC  availability  of  more  products 
once  obtainable  only  by  prescription, 
self-medication  is  on  the  rise. 
Consequently,  it  is  increasingly 
important  that  consumers  read, 
understand,  and  behave  in  accordance 
with  the  information  on  OTC  drug 
labels  and  labeling. 

FDA  regulations  require  that  the  OTC 
drug  product  labeling  present  and 
display  information  in  such  a  maimer  as 
to  render  it  "likely  to  be  read  and 
understood  by  the  ordinary  individual, 
including  individuals  of  low 
comprehension,  under  customary 
conditions  of  purchase  and  use."^  (21 
CFR  330.10(a)(4)(v)).  Despite  this 
regulation,  many  consumers  have 
complained  that  OTC  drug  labels  are 
difficult  to  understand  and  that  the 
print  size  is  too  small.  For  example,  in 
1991,  FDA  received  a  citizen's  petition 
requesting  regulatory  standards  for  the 


^  Consistent  with  the  act,  "labeling"  refers  to  "all 
labels  and  other  written,  printed,  or  graphic  matter 
(1)  upon  any  article  or  any  of  its  containers  or 
wrappers,  or  (2)  accompanying  such  article."  (21 
U.S.C  321(m)). 


print  size  and  style  of  OTC  drug  product 
labeling.  In  the  Federal  Register  of 
March  6,  1991  (56  FR  9363),  the  agency 
sought  comments  on  this  petition  and 
other  issues  related  to  label  legibility 
and  readability.  FDA  received  many 
comments  criticizing  the  print  size  and 
complexity  of  current  OTC  drug  labels 
and  labeling. 

The  Nonprescription  Drug 
Manufacturers  Association  (NDMA)  has 
developed  "Label  Readability 
Guidelines"  (NDMA  Guidelines)  for  its 
members  to  use  for  guidance  in 
designing  OTC  drug  labels.  These 
guidelines  have  served  to  provide 
advice  on  improving  the  legibility  of 
OTC  drug  labeling.  Copies  of  the  NDMA 
guidelines  are  available  from  FDA  by 
calling  or  writing  the  contact  person 
listed  above.  FDA  commends  the  drug 
industry  for  recognizing  the  need  to 
improve  OTC  drug  labeling  features  and 
for  initiating  voluntary  readability 
guidelines.  FDA,  however,  is  firmly 
committed  to  further  improving  OTC 
drug  labels  and  labeling  and  making 
them  easier  to  read  and  understand.  To 
date,  the  agency  primarily  has  worked 
with  manujfacturers  and  consimiers  in 
this  effort.  In  January  1995,  FDA  staff 
served  as  chairpersons  and  participated 
in  a  workshop  with  the  Drug 
Information  Association  to  discuss  OTC 
drug  labeling.  The  workshop  was 
attended  by  consumers,  industry, 
government  officials,  and  academicians. 
The  purpose  was  to  explore 
perspectives  on  how  to  commimicate 
OTC  drug  information  more  effectively 
to  consiuners  through  product  labeling. 

As  part  of  this  ongoing  effort  to 
improve  OTC  drug  labeling,  FDA  is 
examining  different  formats  that  could 
be  used  to  communicate  drug 
information  to  consumers  in  a  more 
effective  manner.  FDA  is  now  also 
examining  the  question  of  whether  a 
standardized  format  would  aid  in 
achieving  the  goals  of  improved 
communication.  The  Part  15  hearing 
aimounced  in  this  notice  is  intended  to 
seek  public  comment  on  various  issues 
specifically  related  to  the  format  of  OTC 
drug  labeling.  In  order  to  further 
imderstand  consumer  needs  for  OTC 
label  design.  FDA  is  also  seeking  public 
comments  regarding  consumer  use  and 
behavior  related  to  OTC  drug  labeling. 

The  agency  also  recognizes  that  the 
terms  and  text  required  on  OTC  drug 
labeling  could  be  improved  to  make  the 
information  easier  to  understand.  The 
agency  intends  to  hold  one  or  more 
public  meetings  in  the  near  future  to 
discuss  these  issues. 
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H.  Scope  of  the  Hearing 

In  light  of  the  many  complex 
scientific  and  public  health  issues 
involved  in  communicating  OTC  drug 
information  to  consumers,  FDA  is 
soliciting  broad  pubUc  participation  and 
comment  on  OTC  drug  labeling  format 
issues  and  information  regarding 
consiuner  use  and  behavior  related  to 
OTC  drug  labeling.  The  agency 
encourages  individuals,  industry, 
consumer  groups,  health  professionals, 
and  researchers  with  particular 
expertise  in  this  area,  as  well  as  other 
iinterested  persons,  to  respond  to  this 
notice.  The  agency  strongly  encourages 
persons  who  cannot  attend  the  hearing 
to  send  information  relevant  to  the 
topics  and  questions  listed  below  to  the 
Dockets  Management  Branch  (address 
above).  Comments  should  be  identified 
with  Docket  No.  95N-0259. 

Topics  and  questions  to  be  considered 
during  the  hearing  include: 

A.  Consumer  Use  of  OTC  Drug  Labeling 

(1)  What  information  is  available  that 
characterizes  consumer  use  of  OTC  drug 
labeling?  For  example,  surveys  and 
studies  that  require  consumers  to 
maintain  diaries  about  their  choice  and 
use  of  OTC  drugs  have  been  performed 
to  measure  consumer  use  of  OTC  drugs. 
To  what  extent  do  these  and  other 
studies  indicate  the  sources  of 
information  consumers  use,  such  as 
OTC  drug  labeling,  when  deciding 
whether  to  use  an  OTC  drug  product 
(rather  than  consulting  a  physician  or 
trying  a  nondrug  remedy)? 

(2)  What  studies  exist  describing 
whether  consumers  understand  product 
labeling  that  may  be  apphcable  to  OTC 
drug  products  (e.g.,  information 
provided  on  or  with  consumer  products 
other  than  OTC  drug  products)?  To  what 
extent  do  consumers  rely  on  OTC  drug 
labeling  information  when  choosing 
among  competing  products  and  when 
actually  using  an  OTC  drug  product 
(e.g.,  consulting  directions  for  use)? 

(3)  How  would  one  expect  label  usage 
to  vary  with  the  type  of  product  and 
consumer  characteristics  that  affect  the 
communication  of  information,  such  as 
literacy  level,  vision  ability,  etc.? 

B.  Legibility  of  OTC  Drug  Labeling 
(1)  What  features  of  OTC  drug 

labeling  design  should  be  considered  to 
assure  that  labeling  is  legible  to 
consumers?  Should  a  performance 
standard  be  used  to  assure  legibility  (for 
example,  should  labeling  be  considered 
acceptably  legible  only  if  a  certain 
percentage  of  consumers  with  defined 
vision  ability,  under  defined  lighting 
levels,  correctly  perceive  a 
predetermined  level  of  labeling 
information)? 


(2)  Currently,  there  are  no  required 
minimum  standards  for  type  size  or 
other  label  design  features  for  OTC  drug 
labeling.  Section  502(c)  of  the  act  (21 
U.S.C.  352(c))  states  that  the  information 
must  appear  with  such 
"conspicuousness  *  *  *  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  *  *  *."  As  stated 
earlier  in  this  notice,  many  consumers 
have  written  the  agency  complaining 
that  the  type  size  on  many  OTC  drug 
products  is  so  small  that  they  caimot 
read  the  information.  Since  then,  the 
industry  has  taken  strides  to  make  OTC 
labehng  more  legible.  The  NDMA 
Guidelines  set  forth  a  voluntary 
minimum  type  size  of  6  point  for  most 
OTC  drug  packages  and  4.5  point  for 
small  packages.  By  comparison, 
newspaper  type  size  is  usually  9  to  10 
point.  Should  OTC  drug  labeUng  on 
currently  marketed  products  be  more 
legible?  Should  FDA  set  minimum 
standards  for  type  size  for  OTC  drug 
labehng?  If  so,  what  should  the 
standards  be?  Should  the  standards  vary 
depending  on  the  size  of  the  label?  What 
about  particularly  small  packages? 

(3)  Currently,  there  are  no  required 
minimum  standards  for  other  factors 
that  affect  the  communication  of 
information  on  OTC  drug  labeling,  such 
as  color,  contrast,  type  style,  spacing, 
and  white  space.  Should  FDA  set 
minimum  standards  for  these  features? 
If  so,  what  should  the  standards  be?  In 
addition,  there  are  no  standards  for 
factors  that  affect  readability,  such  as 
use  of  uppercase  and  lowercase  letters, 
instead  of  all  uppercase,  and  use  of 
boldface  and  other  highlighting 
techniques.  Should  FDA  set  minimum 
standards  for  these  features?  If  so,  what 
should  they  be?  What  other  drug 
labeling  design  features  are  needed  to 
improve  legibility  (e.g.,  would  reducing 
the  amount  of  information  on  the  label 
improve  information  communication  by 
allowing  for  increased  white  space 
between  lines  of  text,  layout,  or  design 
of  information)? 

(4)  How  do  label  features,  such  as 
type  size,  type  style,  contrast,  spacing, 
etc.,  influence  consumers'  attention  to 
and  "wilhngness  to  read"  the  OTC  drug 
labeling?  How  critical  is  this  aspect  for 
information  processing  (i.e.,  how  do 
OTC  drug  labeling  design  features 
influence  consumer  motivation  to  read 
the  label)? 

C.  OTC  Drug  Labeling  Design  Features 

(1)  The  agency  recently  imposed  a 
standardized  format  for  labels  on  food 
products,  pursuant  to  the  Nutrition 
LabeUng  and  Education  Act  of  1990. 
The  purpose  of  the  standardized  format 


is  to  enable  the  pubUc  to  readily  observe 
and  comprehend  nutrition  information 
and  to  understand  its  relative 
significance  in  products.  FDA 
recognizes  that  the  type  of  information 
listed  on  food  labels  is  different  in  some 
respects  from  the  type  of  information  on 
OTC  drug  labeling.  The  agency  also 
recognizes  that  standardization  may 
inhibit  flexibility  in  designing  labeling. 
Nonetheless,  FDA  believes  that 
standardization  of  format  would  help 
consumers  know  what  information  to 
look  for  and  where  to  find  it.  What 
benefits  to  the  communication  of 
information  would  a  uniform, 
standardized  OTC  drug  labeUng  format 
provide  to  the  consumer?  What  other 
benefits  would  a  uniform,  standardized 
formatprovide  to  the  consumer? 

(2)  FDA  recently  approved  switches 
from  prescription  to  OTC  status  for  two 
similar  drugs  intended  to  treat 
heartburn  and  acid  indigestion.  Each 
product's  labeling  was  designed  by  the 
manufacturer  with  the  intention  of 
providing  maximum  communication  of 
information,  yet  the  labeling  formats 
used  for  the  two  products  are  very 
different.  Also,  a  major  OTC  drug 
pharmaceutical  company  recently  has 
redesigned  its  labels,  using  a  different 
format.  (Examples  of  these  labels  are 
available  torn  FDA  by  calling  or  writing 
the  contact  person  listed  above.)  Is  it 
desirable  to  have  a  uniform  format  for 
OTC  drug  labeling  to  convey  drug 
information  or  should  manufacturers 
have  the  flexibiUty  to  utilize  a  few 
different  formats  or  should  any  format 
be  acceptable  to  convey  this 
information? 

(3)  If  the  OTC  drug  labeUng  format 
were  standardized,  what  features  should 
be  made  consistent  on  all  labeling  (e.g., 
order  of  information,  major  headings  or 
subheadings  for  information,  use  of 
lines  or  boxes  around  information, 
certain  labeling  statements)? 

(4)  Headings  are  often  used  to  signal 
where  particular  information  can  bis 
found.  If  OTC  drug  labeling  were 
standardized,  what  headings  are 
suitable  for  the  information  placed  on 
the  OTC  drug  label?  Current  headings 
use  "key  words,"  such  as  "active 
ingredients,"  "uses,"  "directions." 
"warnings,"  "inactive  ingredients."  Are 
key  word  headings  suitable  for  OTC 
drug  labeUng?  Would  different  headings 
be  desirable,  such  as  those  in  "Question 
and  Answer"  style,  (e.g.,  "What  is  in 
[name  of  drug)?,"  "What  is  [name  of 
drug]  used  for?"  "How  do  I  use  (name 
of  drug)?"  "What  should  I  be  aware  of 
about  [name  of  drug]?"  "When  should  I 
not  use  [name  of  drug]?")  Considering 
size  constraints  of  OTC  drug  labels, 
should  the  information  required  in  OTC 
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drug  labeling  have  a  title  such  as 
"DRUG  FACTS"  to  distinguish  it  from 
other  information  in  the  labeling  that  is 
not  required,  yet  is  useful  for  the 
consumer,  e.g.,  claims  of  pleasant  taste, 
1-600  telephone  number  for 
information,  money  back  guarantee 
information? 

(5)  Is  the  order  of  information  placed 
on  the  label  important?  If  so,  if  OTC 
drug  labeling  format  were  standardized, 
what  order  of  information  is  most 
appropriate?  (e.g.,  active  ingredient, 
indications  for  use,  directions  for  use, 
warnings,  precautions,  drug 
interactions,  inactive  ingredients, 
storage  information,  description  of 
tamper  resistant  featxire(s),  1-800 
telephone  number.  UPC  bar  code) 

(6j  Symbols,  pictograms,  and  icons 
that  describe  the  text  are  sometimes 
used  on  OTC  drug  products  to  call 
attention  to,  or  represent,  certain 
information  about  the  product.  For 
example,  to  call  attention  to  the 
standard  warning  "As  with  any  drug,  if 
you  are  pregnant  or  nursing  a  baby,  seek 
the  advice  of  a  health  professional 
before  using  this  product,"  some 
manufacturers  place  next  to  the  text  a 
pictogram,  which  is  a  circle  enclosing  a 
silhouette  of  a  pregnant  woman  with  a 
line  crossing  the  circle.  This  pictogram, 
however,  could  be  interpreted  to  mean 
that  the  product  prevents  pregnancy. 
Thus,  pictograms  and  icons  may  or  may 
not  be  clear  in  their  representation  and 
may  confuse  the  consumer.  If  the  OTC 
drug  labeling  format  were  standardized, 
are  there  any  particular  pictograms  and 
icons  that  should  be  used  on  OTC  drug 
labeling?  If  used,  how  can  consumer 
confusion  as  to  their  meaning  be 
reduced? 

(7)  If  OTC  drug  labeling  format  were 
standardized,  should  different  types  of 
information  be  separated  in  the  labeling, 
using  techniques  such  as  boxing  and 
bold  lines?  If  so,  where  and  when 
should  boxes/lines  be  used?  How  would 
distinguishing  between  different  types 
of  information  in  this  way  benefit 
consumers? 

(8)  Should  any  other  featiu«s  be 
considered  for  standardization? 

(9)  In  1994,  FDA  staff  from  the  Office 
of  OTC  Drug  Evaluation  presented  an 
early  prototype  format  for  OTC  drug 
labeling  to  FDA's  Nonprescription 
Drugs  Advisory  Committee  for 
comment.  Copies  of  some  mock-ups 
using  the  pnrtotype  format  are  available 
by  calling  or  writing  the  contact  person 
listed  above.  What  features  of  the  format 
are  desirable?  What  features  of  the 
format  could  be  improved? 
D.  Consumer  Comprehension 

(1)  Even  if  consumers  can  perceive 
and  are  willing  to  read  OTC  drug 


labeling,  they  may  not  comprehend  the 
content  of  this  labeling.  What  design 
features  need  to  be  considered  to  make 
labeling  information  understandable? 

(2)  A  number  of  guidances  for 
designing  labeling  text  are  available, 
including  test  methods  for  evaluating 
readability,  computer  programs  for 
improving  grammar,  and  manuals  for 
labeling  format  design  are  available. 
How  should  these  guidances  be  used  to 
design  comprehensible  text  for  OTC 
drug  labeling?  To  what  extent  can  one 
rely  on  these  guidances  to  assure 
consumer  comprehension? 

(3)  For  certain  drug  products  that 
have  been  switched  from  prescription  to 
OTC  status,  the  agency  has  asked  the 
applicant  to  conduct  studies  of 
xpnsiuner  comprehension  of  the 

^troposed  OTC  drug  labeling  prior  to 
approval  of  the  switch.  What  testing 
methods  are  most  useful  for  these  types 
of  comprehension  studies? 
E.  Behavioral  Issues 

(1)  As  more  prescription  drug 
products  are  considered  for  OTC 
switches,  consumers  are  being  asked  to 
make  more  complicated  judgments 
about  the  appropriateness  of  these 
products  for  their  personal  use.  For 
example,  certain  products  are  approved 
for  OTC  use  only  for  recurrence  of  a 
condition  that  was  initially  diagnosed 
by  a  physician.  To  what  extent  can  OTC 
drug  labeling  influence  consumer 
judgments  and  behaviors  that  are 
necessary  for  the  safe  and  effective  use 
of  these  products?  Does  OTC  drug 
labeling  need  to  contain  persuasive 
messages  to  encourage  behavioral 
compliance  with  the  directions  for  use? 

(2j  How  can  FDA  be  assured  that  the 
labeling  is  sufficient  to  ensure  safe  and 
effective  use  of  the  OTC  drug  product? 
What  types  of  testing  methods  need  to 
be  used,  and  under  what  conditions,  to 
measiu«  the  ability  of  OTC  drug  labeling 
to  communicate  important  information 
to  consumers  and  influence  behavior? 

(3)  Since  consumers  vary 
considerably  in  their  literacy  level  and 
in  their  ability  to  read  and  understand 
OTC  drug  labeling,  how  can  FDA  be 
assured  that  the  effects  of  any  labeling 
studies  are  generalizable  to  the 
population  of  potential  users  of  the 
product?  What  additional  consumer 
characteristics  need  to  be  considered  to 
assure  label  comprehension  and  usage 
measures  are  applicable  to  the  universe 
of  consumers? 

m.  Notice  of  Hearing  Under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  held  in  accordance  with  21  CFR 
part  15.  The  presiding  officer  will  be  the 


Commissioner  of  Food  and  E)rugs  or  his 
designee.  The  presiding  officer  will  be 
accompanied  by  a  panel  of  Public 
Health  Service  employees  with  relevant 
expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written  or 
facsimile  notice  of  participation  with 
the  Dockets  Management  Branch 
(address  or  FAX  nimiber  above)  by 
September  11, 1995.  To  ensure  timely 
handling,  the  outer  envelope  should  be 
clearly  marked  with  Docket  No.  95N- 
0259  and  the  statement  "OTC  Drug 
Labeling  Hearing."  Groups  should 
submit  two  copies.  The  notice  of 
participation  should  contain  the 
speaker's  name,  address,  telephone 
number,  FAX  number,  business 
affiliation,  if  any,  a  brief  summary  of  the 
presentation,  and  approximate  amount 
of  time  requested  for  the  presentation. 

The  agency  requests  that  persons  or 
groups  having  similar  interests 
consolidate  their  presentations  and 
present  them  through  a  single 
representative.  FDA  will  allocate  the 
time  available  for  the  hearing  among  the 
persons  who  properly  file  notices  of 
participation.  If  time  permits,  FDA  may 
allow  participation  at  the  conclusion  of 
the  hearing  from  interested  persons 
attending  the  hearing  who  did  not 
submit  a  written  notice  of  participation. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  mail,  telephone,  or  FAX,  of  the  time 
allotted  to  the  person  and  the 
approximate  time  the  person's 
presentation  is  scheduled  to  begin.  The 
hearing  schedule  will  be  available  at  the 
hearing.  After  the  hearing,  the  schedule 
will  be  placed  on  file  in  the  Dockets 
Management  Branch  (address  above) 
under  Docket  Number  95N-0259. 

Under  §  15.30(f),  the  hearing  is 
informal  and  the  rules  of  evidence  do 
not  apply.  The  presiding  officer  and  any 
panel  members  may  question  any 
person  during  or  at  the  conclusion  of 
their  presentation.  No  other  person 
attending  the  hearing  may  question  a 
person  making  a  presentation  or  . 
interrupt  the  presentation  of  a 
participant. 

Public  hearings  under  part  15  are 
subject  to  FDA's  guideline  (21  CFR  part 
10,  subpart  C)  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  Under  §  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants.  The 
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hearing  will  be  transcribed  as  required 
in  §  15.30(b).  Orders  for  copies  of  the 
transcript  can  be  placed  at  the  meeting 
or  through  the  Dockets  Management 
Branch  (address  above). 

Any  disabled  persons  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above. 

To  the  extent  that  the  conditions  {or 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of    ** 
those  provisions  as  specified  in 
§  15.30(h). 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  op>en 
following  the  hearing  imtil  December 
29. 1995. 

IV.  Additional  Request  f9r  Information 

In  order  to  assess  the  costs  and 
benefits  of  enhanced  OTC  drug  product 
labeling,  written  submissions  to  FDA  on 
the  following  topics  would  be  helpful: 

(1)  How  frequently  do  companies 
reprint  OTC  drug  product  labels  and 
labeling?  How  fiisquently  are  labels 
redesigned? 

(2)  What  are  the  itemized  costs 
involved  in  changing  OTC  drug  labels 
and  labeling  (e.g.,  design,  plate, 
reprinting,  additional  colors)? 

(3)  If  FDA  were  to  propose  a  new  OTC 
drug  labeling  format,  what  strategies 
could  be  used  to  lessen  the  cost  to 
industry?  For  example,  what  lead  time 
would  allow  manufacturers  to  use  up 
existing  labeling  inventories? 

(4)  What  are  the  benefits  to  consimiers 
from  improvements  in  OTC  drug 
labeling? 

Written  comments  addressing  cost 
components  should  address,  where 
applicable,  one-time  versus  annual 
costs,  differences  in  brand  versus 
private-label  costs,  and  implications  for 
small  businesses.  The  agency  is  most 
interested  in  cost  data  expressed  in 
dollars,  staff  hours,  and  personnel 
(professional,  technical,  or  support). 
Quantitative  measures  of  benefits  are 
considered  most  desirable,  but 
discussions  of  anecdotal  and/or 
qualitative  benefits  are  also  welcomed. 
Submit  comments  to  the  Dockets 
Management  Branch  (address  above) 
identified  witii  Docket  No.  95N-0259. 

Dated:  August  10, 1995. 
William  B.SdiuItz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-20245  Filed  8-15-95;  8:45  am] 
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[Dockat  No.  95N-0227] 

Oirect-tce^^onsumer  Promotion;  Public 
Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  a 
public  hearing  regarding  direct-to- 
consimier  promotion  of  prescription 
drugs.  The  purpose  of  the  hearing  is  to 
solicit  information  fit)m,  and  the  views 
of,  interested  persons,  including  health 
care  professionals,  scientists, 
professional  groups,  and  consumers,  on 
the  issues  and  concerns  relating  to  the 
promotion  of  prescription  drug  products 
directly  to  consumers  through  print, 
broadcast,  and  other  types  of  media. 
FDA  is  particularly  interested  in  hearing 
the  views  of  the  groups  most  affected  by 
direct-to-consumer  promotion, 
including  patients,  caretakers, 
physicians,  physicians'  assistants, 
niu^s,  pharmacists,  managed  care 
organizations,  and  insurers. 
DATES:  The  public  hearing  will  be  held 
on  October  18, 1995,  6x)m  8:30  a.m.  to 
5:30  p.m.,  and  October  19. 1995,  from 
8:30  to  12:30  p.m.  Submit  written 
notices  of  participation  by  September 
15,  1995.  Written  comments  will  be 
accepted  until  E)ecember  29, 1995. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Quality  Hotel— Silver 
Spring,  8727  Colesville  Rd.,  Silver 
Spring,  MD.  Submit  written  notices  of 
participation  and  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
docket  number  95N-0227.  Transcripts 
of  the  hearing  will  be  available  for 
review  at  the  Dockets  Management 
Branch  (address  above). 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger.  Center  for  Drug 
Evaluation  and  Research  (HH)-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  FDA  has 
responsibility  for  regulating  the  labeling 
and  advertising  (promotional  activities) 
for  prescription  drugs.  Under  section 
201(m)  of  the  act  (21  U.S.C.  321(m). 
labeling  is  defined  to  include  all 


"written,  printed,  or  graphic"  materials 
"accompanying"  a  regulated  product. 
The  Supreme  Coiul  has  agreed  with  the 
agency  that  this  definition  is  not  limited 
to  materials  that  physically  accompany 
a  product.  The  Court  has  deemed  the 
textual  relationship  between  the 
materials  and  the  products  to  be 
fundamental  (Kordel  v.  United  States, 
335  U.S.  345,  349-350  (1948)).  In  its 
regulations,  FDA  has  given  examples  of 
things  that  it  regards  as  labeling, 
including  brochures,  mailing  pieces, 
calendars,  price  lists,  letters,  motion 
picture  films,  sound  recordings,  and 
literature  (§202.1(1)(2)  (21  CFR 
202.1(1)(2)).  Although  die  act  does  not 
define  what  constitutes  a  prescription 
drug  "advertisement,"  FDA  generally 
interprets  the  term- to  include 
information  (other  than  labeling)  that  is 
sponsored  by  a  manufacturer  and  is 
intended  to  supplement  or  explain  a 
product.  This  includes,  for  example, 
"advertisements  in  published  journals, 
magazines,  other  periodicals,  and 
newspapers,  and  advertisements 
broadcast  through  media  such  as  radio. 
television,  and  telephone 
commimication  systems"  (§  202.1(l)(l)). 
If  an  activity  or  material  is  considered 
to  be  either  advertising  or  labeling,  it 
must  meet  certain  requirements. 
Labeling  must  contain  adequate 
directions/information  for  use  that  is  the 
"same  in  language  and  emphasis"  as  the 
product's  approved  or  permitted 
labeling  (21  U.S.C  352(f))  and  21  CFR 
201.100(d)).  This  requirement  is 
generally  fulfilled  by  including  the  full 
approved  labeling  for  the  product  (the 
"package  insert")  with  the  promotional 
materials.  The  act  specifies  that,  in 
addition  to  the  identity  of  the  product 
and  its  quantitative  composition, 
advertisements  must  contain  "other 
information  in  brief  summary  relating  to 
side  effects,  contraindications,  and 
effectiveness  "  *  •"(21  U.S.C.  352(n)). 
FDA  further  defines  this  latter 
requirement  in  §  202.1(e).  This 
requirement  is  generally  fulfilled  by 
including  the  sections  of  the  approved 
labeling  that  discuss  the  product's 
adverse  event  profile,  contraindications, 
warnings,  and  precautions.  In  addition, 
the  act  and  regulations  specify  that 
drugs  are  deemed  to  be  misbranded  if 
their  labeling  or  advertising  is  false  or 
misleading  in  any  particular  or  fails  to 
reveal  material  facts  (21  U.S.C  352(a) 
and  321(n]  and  §  202.1(e)). 

A.  History  of  Direct-to-Consumer 
Promotion 

The  practice  of  promoting 
prescription  drug  products  directly  to 
consumers  began  to  gain  popularity  in 
the  early  1980's.  Until  that  time,  drug 
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manufacturers  had  typically  limited 
their  promotion  to  health  care 
professionals.  With  the  onset  of  direct- 
to-consumer  promotion,  the 
effectiveness  of  the  regulatory  scheme, 
was  called  into  question. 

To  explore  the  ramifications  of 'direct- 
to-consumer  prescription  drug 
promotion,  FDA  requested  a  voluntary 
moratorium  on  this  practice  in  a 
September  2, 1983  policy  statement. 
During  the  moratorium,  FDA  sponsored 
a  series  of  public  meetings  and 
conducted  research.  In  1984,  a 
symposium,  jointly  sponsored  by  tiie 
University  of  Illinois  and  Stanford 
Research  Institute  (SRI),  was  held  to 
discuss  consiuner-directed  prescription 
drug  advertising  from  a  broad  research 
and  policy  perspective.  In  the  Federal 
Register  of  September  9, 1985  (56  FR 
36677),  the  moratorium  was  withdrawn 
in  a  notice,  which  stated  that  the  current 
regulations  governing  prescription  drug 
advertising  provide  "sufficient 
safeguards  to  protect  consumers." 

Since  1985,  FDA  has  applied  the  act 
and  the  prescription  drug  advertising 
regulations  to  both  professional  and 
consumer-directed  promotion  on  a  case- 
by-case  basis.  There  are  no  regulations 
that  pertain  specifically  to  consumer- 
directed  promotional  materials.  FDA 
recognizes  and  accoimts  for  the 
differences  between  health  care 
professionals  and  consumers  as 
recipients  of  drug  promotion,  such  as 
differences  in  medical  and 
pharmaceutical  expertise,  perception  of 
pharmaceutical  claims,  and  information 
processing.  For  this  reason,  FDA  has 
monitored  direct-to-consimier 
promotion  to  help  ensure  that  adequate 
contextual  and  risk  information, 
presented  in  understandable  language, 
is  included  both  to  fulfiU  the 
requirement  for  fair  balance  and  to  help 
the  consumer  accurately  assess 
promotional  claims  and  presentations. 
Additionally,  in  a  July  1993  letter  to  the 
pharmaceutical  industry,  as  well  as  in 
numerous  prior  and  subsequent  public 
presentations  given  by  FDA  staff,  the 
agency  has  requested  that  drug 
manuCacturers  voluntarily  submit 
proposed  direct-to-consumer 
promotional  material  prior  to  use, 
allowing  FDA  the  opportunity  to  review 
and  comment  upon  proposed  materials 
before  they  reach  consiuners. 

B.  Current  Issues  in  Direct-to-Consumer 
Promotion 

1.  General 

The  repercussions  of  direct-to- 
consumer  promotion  have  been  widely 
discussed.  Proponents  argue  that  direct- 
to-consumer  promotion  is  of 


educational  value  and  will  improve  the 
physician-patient  relationship,  increase 
patient  compliance  with  drug  therapy 
and  physician  visits,  and  lower  drug 
prices.  Opponents  contend  that 
consumers  do  not  have  the  expertise  to 
acau^tely  evaluate  and  comprehend 
prescription  drug  advertising. 
Opponents  also  argue  that  such 
promotion  is  misleading  by  failing  to 
adequately  communicate  risk 
information,  and  that  such  promotion 
will  damage  the  physician-patient  , 

relationship,  increase  drug  prices, 
increase  liability  actions,  and  lead  to 
over-medication  and  drug  abuse. 
Rigorous  studies  are  needed  to  assess 
the  actual  effects  of  direct-to-consumer 
promotion  and  to  help  guide  future 
poUcy. 

In  the  last  few  years,  FDA  has 
received  a  number  of  citizen  petitions 
that  address  direct-to-consumer 
promotion.  The  positions  advocated  by 
these  petitions  vary  considerably.  One 
petition  requests  that  FDA  ban  direct-to- 
consumer  advertising  of  prescription 
drugs.  A  second  petition  requests  that 
FDA  not  adopt  or  institute  any 
significant  new  restrictions  to  existing 
regulations  nor  mandate  prior  approval 
of  consumer-directed  advertising.  A 
third  petition,  recently  updated  and 
reissued  by  the  petitioner,  contends  that 
consiuner-directed  prescription  drug 
advertising  should  not  be  regulated 
under  §  202.1,  and  it  also  contends  that 
FDA  should  promulgate  new  regulations 
to  address  prescription  drug 
advertisements  directed  to  consumers. 
The  petitioner  further  contends  that, 
until  such  time  as  new  regulations  are 
established,  FDA  should  issue  a  policy 
statement  that  prescription  drug 
advertisements  directed  to  the  general 
public  are  exempt  from  the  advertising 
regulations.  Another  petition,  recently 
received  by  FDA,  reiterates  these 
concerns  and  also  raises  First 
Amendment  issues.  The  range  of  actions 
requested  in  these  petitions  is  indicative 
of  the  diversity  of  views  regarding 
direct-to-consiuner  promotion.  FDA 
recognizes  the  importance  of  the  issues 
raised  by  these  petitions,  and  FDA 
intends  that  one  of  the  purposes  of  the 
public  hearing  will  be  to  assist  the 
agency  in  responding  to  these  petitions. 

2.  Types  of  Direct-to-Consumer 
Promotion 

There  are  three  broad  categories  of 
direct-to-consujner  promotion  of 
prescription  drugs:  (1)  "Product-claim," 
containing  safety  and  efficacy  claims 
about  a  particular  drug(s);  (2)  "help- 
seeking,"  containing  information  about 
a  disease  or  condition  and  a 
recommendation  for  the  consumer  to 


consult  a  health  care  provider,  when 
appropriate,  while  excluding 
discussions  of  specific  treatmeots  or 
drugs;  and  (3)  "reminder,"  containing 
the  name  of  the  drug  and  other  limited 
information,  but  excluding  all 
representations  or  suggestions  about  the 
drug(8). 

3.  Product-Claim 

Product-claim  promotional  materials 
contain  safety  and  efficacy  claims  about 
a  specific  prescription  drug  product. 
The  regulations  require  that  these 
materials  present  a  balanced  view  of  the 
drug  (§202.1(e)(5)(ii)).  Claims  of  drug 
benefits,  such  as  safety  and  efficacy, 
must  be  balanced  with  relevant 
disclosures  of  risks  and  limitations  of 
efficacy.  This  balanced  presentation  of 
drug  therapy  is  commonly  referred  to  as 
"fair  balance." 

Ciurently,  most  consumer-directed 
product-claim  materials  are  limited  to 
one  drug  product  and  do  not  compare 
drugs,  or  classes  of  drugs,  with  each 
other.  Proponents  of  this 
noncomparative  format  argue  that 
consimiers  do  not  have  the  contextual 
knowledge  required  to  critically 
evaluate  comparative  claims.  Opponents 
contend  that  consumers  could  evaluate 
comparative  claims  that  are  properly 
framed  and  fairly  balanced. 

4.  Help-Seeking 

Help-seeking  promotional  materials 
encourage  consiuners  with  particular 
symptoms,  conditions,  or  diseases  to 
consult  their  doctor  to  discuss  general 
treatment  options,  but  do  not  mention 
specific  prescription  drug  products. 

If  the  only  available  treatment  for  a 
condition  is  a  specific  prescription  drug 
product,  help-seeking  materials  may  not 
be  employed.  In  such  a  case,  materials 
focusing  on  the  condition  would,  by 
implication,  promote  the  product,  bi 
addition,  help-seeking  materials  may 
not  include  "linkages,"  i.e.,  logos,  tag. 
lines,  graphics,  etc.,  to  product-specific 
materials.  Linkages  create  a  clear 
association  between  a  disease  and  a 
prescription  drug,  resulting  in  the 
interpretation  of  the  help-seeking 
material  as  product-claim  material. 
Help-seeking  materials  that  include 
linkages  are  regulated  as  product-claim 
materials. 

As  direct-to-consumer  promotion  has 
become  more  sophisticated,  some 
opponents  have  questioned  FDA's 
decision  not  to  regulate  help-seeking 
materials.  They  argue  that  even  in  the 
absence  of  direct  linkages,  many 
consiuners  are  able  to  connect  the 
sponsoring  manufacturer  with  a  specific 
prescription  drug. 
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5.  Reminder 

Reminder  promotional  materials  are  a 
means  of  reinforcing  name  recognition 
and  brand  loyalty.  When  targeted 
toward  prescribers,  manufacturers 
anticipate  that  this  marketing  technique 
will  increase  the  frequency  with  which 
a  prescriber  recalls  the  name  of  a  drug 
and  its  clinical  role.  This  process  is 
expected  to  result  in  an  increased 
number  of  prescriptions  for  the 
manufacturer's  product.  The  utility  of 
reminder  materials  for  consumers  has 
not  been  resolved.  Consumers  are  less 
likely  to  associate  the  brand  name  of  a 
prescription  drug  with  its  clinical 
function(s).  Moreover,  consumers 
generally  do  not  make  prescribing 
decisions.  Therefore,  many  question  the 
value  of  this  marketing  technique  for 
consumers,  which,  by  definition,  fails  to 
provide  clinical  information. 

6.  Disclosure  Requirements  for  Print 
Labeling  and  Advertising 

1   As  described  previously,  the  act 
Inquires  that  non-reminder  labeling  bear 
"adequate  directions  for  use"  of  the 
product  (21  U.S.C.  352(f))  and  that  non- 
reminder  advertising  include  a  "true 
statement  of  *  *  *  odier  information  in 
brief  summary  relating  to  side  effects, 
contraindications,  and  effectiveness" 
(21  U.S.C.  352(n)).  This  statement  has 
become  known  as  the  "brief  summary." 
These  disclosure  requirements  are 
generally  satisfied  by  reprinting  the  full 
package  insert  with  labeling  or  the  brief 
summary  with  advertising.  However, 
the  package  insert  is  written  in  technical 
language  intended  for  health  care 
professionals  and  is  relatively 
inaccessible  to  consumers. 
ConsequenUy,  the  value  of  this 
information  for  consumers  is 
questionable.  At  issue  is  whether  the 
same  information  could  be  presented  in 
a  format  and  language  more  easily 
understood  by  consumers. 

7.  Disclosure  Requirements  for 
Broadcast  Advertising 

Broadcast  advertisements  (radio, 
television,  or  telephone 
communications  systems)  must  contain 
a  brief  summary,  unless  "adequate 
provision  is  made  for  disseminaticm"  of 
the  approved  labeling  in  connection 
with  the  presentation  (§  202.1(e)(1)). 
Advertisements  targeted  to  health  care 
professionals  may  meet  this  requirement 
by  providing  the  page  number  for  the 
advertised  product  in  the  Physicians' 
Desk  Reference  (PDR),  along  with  a  toll- 
free  telephone  number  by  which  the 
professional  may  request  a  copy  of  the 
package  insert.  Most  consumers  do  not 
have  ready  access  to  the  PDR.  Therefore, 


such  a  (lage  reference  would  be 
inadequate. 

Because  of  the  difficulty  of  satisfying 
the  disclosure  requirement,  consumer- 
directed  broadcast  advertisements  have 
been  largely  limited  to  reminder  and 
help-se^dng  advertisements.  Reminder 
and  help-seeking  advertisements  are 
exempt  from  the  disclosure 
requirements.  New  methods  of 
satisfying  the  "adequate  provision" 
requirement,  such  as  scrolling  the 
approved  product  labeling  foUowring 
television  broadcasts,  continue  to  be 
explored. 

Broadcast  advertisements  also  are 
required  to  present  information  relating 
to  the  major  risks  (i.e.,  side  effects, 
warnings,  precautions,  and 
contraindications)  of  the  drug 
(§  202.1(e)(1)).  This  disclosure  is 
commonly  referred  to  as  the  "major 
statement."  The  major  statement  must 
be  presented  as  an  integral  part  of  the 
broadcast  advertisement  and  be 
communicated  in  language  understood 
by  consumers.  Nevertheless,  the  major 
statement  is  a  relatively  fleeting 
disclosure  and  many  have  questioned 
the  ability  of  the  consumer  to 
comprehend  and  process  the 
information. 

8.  Fair  Balance 

As  discussed  earlier,  the  regulations 
require  that  advertisements  present  a 
fair  balance  of  benefit  and  risk 
information.  Claims  of  drug  benefits, 
such  as  safety  and  efficacy,  must  be 
balanced  witii  relevant  disclosures  of 
risks  and  limitations  of  efficacy.  The 
regulations  also  require  that  the  risk 
information  be  presented  with  a 
prominence  and  readability  reasonably 
comparable  to  claims  about  drug 
benefits  (§202.1(e)(7)(viii)).  In 
consumer-directed  promotion,  FDA  has 
interpreted  these  requirements  to  mean 
that  balancing  information  should 
appear  in  the  body  copy  of  the 
promotional  material  in  language 
understood  by  consumers.  Balancing 
information  is  intended  to  provide  a 
framework  for  the  consumer  to 
understand  and  evaluate  drug  benefit 
claims,  allowing  them  to  form  accurate 
opinions  about  prescription  drugs, 
lliese  disclosures,  often  referred  to  as 
"critical  messages,"  also  serve  to 
facilitate  and  focus  the  physician- 
patient  interaction. 

Opponents  of  direct-to-consumer 
promotion  argue  that  critical  messages 
cannot  provide  consumers  with  the 
contextual  knowledge  required  to  assess 
the  risks  associated  with  the  use  of  a 
prescription  drug.  Accordingly,  they 
would  like  to  see  direct-to-consumer 
promotion  halted. 


9.  Consumer  Services 

Manufacturer-sponsored  patient- 
support  programs  are  becoming 
increasingly  common.  These  programs 
are  highly  visible  to  consumers  and  may 
be  perceived  as  adding  value  to  their 
therapy.  Such  programs  offer  services 
such  as  patient  counseling,  care  giver 
counseling,  therapy  compliance 
tracking,  and  disease  monitoring.  These 
programs  may  allow  the  drug 
manufacturer  to  influence  the  course  of 
drug  therapy  beyond  the  initial 
prescribing  decision.  Disclosure  of  the 
manufacturer's  sponsorship  is  not 
always  clear.  For  example,  some  of 
these  services  may  appear  to  be 
sponsored  by  the  patient's  physician  or 
other  health  care  provider. 

Other  manufacturer-sponsored 
consumer  services  appear  to  be 
sponsored  by  unbiased  third  parties, 
such  as  disease-specific  foundations. 
This  relationship  may  be  utilized  in 
many  ways.  For  instance,  the 
foundation  may  disseminate 
manufacturer-prepared  drug 
information  to  consumers  on  behalf  of 
the  manufacturer.  Consumers  may  not 
be  aware  of  the  true  source  of  the 
information,  and  consequently,  they 
may  not  evaluate  this  information  as 
critically  as  they  would  manufacturer- 
disseminated  iiiformation.  At  issue  is 
whether  or  not  these  services  mislead 
consumws. 

n.  Scope  of  the  Hearing 

In  light  of  the  many  complex  public 
health  issues  raised  by  direct-to- 
consimier  prescription  drug  promotion, 
FDA  is  soliciting  broad  public 
participation  and  comment  concerning 
this  area.  FDA  is  particularly  interested 
in  exploring  whether,  and,  if  so,  how. 
the  agency's  ciurent  regulatory 
approach  should  be  moidified.  As  direct- 
to-consumer  promotion  evolves,  FDA 
will  continue  to  help  ensiue  that 
consumers  receive  timely, 
understandable,  and  accurate 
information  about  prescription  drugs. 

Examples  of  issues  that  are  of  interest 
to  the  agency  include  the  following: 

1.  What  is  known  about  the  effects  of 
direct-to-consiuner  promotion?  What 
effects,  if  any,  does  direct-to-consumer 
promotion  have  on  the  public  health? 

2.  Does  direct-to-consumer  promotion 
oversimplify  the  safety  and  effectiveness 
of  prescription  drugs?  If  so,  what  impact 
does  such  oversimplification  have  on 
the  public  health? 

3.  Can  consumers  understand  and 
accurately  assess  claims  regarding  the 
efficacy  and  safety  of  prescription 
drugs?  What  kind  of  additional 
information,  if  any,  should  be  required 
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in  the  presentation  of  comparative  drug 
claims  to  ensure  that  consumers 
understand  and  may  critically  evaluate 
them? 

4.  Reminder  advertisements,  by 
definition,  lack  contextual  and  risk 
information.  What  role  do  such 
advertisements  play  in  consumer 
promotion?  Are  such  advertisements 
useful  for  consumers? 

5.  (a)  Current  regulations  require 
inclusion  of  a  "brief  simimary"  of 
prescribing  information  in  print 
advertisements.  Is  this  form  of 
disclosure  effective  for  consumers?  Is  it 
informative?  Should  there  be  alternate 
requirements  for  risk  disclosure,  and,  if 
so.  what  should  they  be?  (b)  Current 
regulations  require  that  broadcast 
advertisements  present  a  "brief 
summary"  of  prescribing  information 
unless  adequate  provision  is  made  for 
the  dissemination  of  the  approved 
product  labeling.  Also  required  is  a 
statement  of  the  major  risks  of  the 
product.  Are  these  disclosure 
requirements  effective  and  informative 
for  consumers?  Are  there  alternate  types 
of  risk  disclosures  that  are  more 
efiiective  or  informative?  If  so,  what  are 
they? 

6.  New  technologies  have  spurred  the 
growth  of  computer-based  promotional 
vehicles,  such  as  electronic  bulletin 
boards,  kiosks  in  pharmacies,  the 
Internet,  etc.  These  promotions  are 
neither  purely  print  nor  broadcast.  What 
disclosure  requirements,  in  general, 
should  be  used  for  such  consimier- 
directed  prescription  drug  promotion? 

7.  "Infomercials"  are  program-length 
television  or  radio  programs  that 
promote  prescription  drugs  to 
consximers.  What  restrictions  and/or 
disclosures  should  be  required  of 
infomercials  promoting  prescription 
drugs  to  consumers? 

8.  To  help  ensure  that  advertisements 
will  be  in  "fair  balance,"  FDA  currently 
requests  disclosure  of  key  risk  and/or 
limitations  of  efficacy  information,  i.e., 
critical  messages,  in  consumer-directed 
prescription  drug  promotion.  In  general, 
are  such  disclosures  effective  and 
informative  for  this  audience?  What 
kinds  of  information  should  be 
disclosed? 

9.  Some  manufacturer-supported 
direct-to-consumer  promotion  appears 
to  be  sponsored  by  independent,  third- 
party  services,  such  as  mailings  from 
disease-specific  foundations  or  disease 
management  support  services.  What 
disclosiu^s  should  be  required  to  inform 
consumers  of  the  source  of  the 
commimication? 


m.  Notice  of  Hearing  Under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
is  annoimcing  that  the  public  hearing 
will  be  held  in  accordance  with  part  15 
(21  CFR  part  15).  The  presiding  officer 
will  be  the  Commissioner  of  Food  and 
Drugs  or  his  designee.  The  presiding 
officer  will  be  accompanied  by  a  panel 
of  Public  Health  Service  employees  with 
relevant  expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written 
notice  of  participation  with  the  Dockets 
Management  Branch  (address  above)  by 
September  15. 1995.  To  ensure  timely 
handling,  the  outer  envelope  should  be 
clearly  marked  with  docket  number 
95N-0227  and  the  statement  "Direct-to- 
Consiuner  Hearing."  Groups  should 
submit  two  copies.  The  notice  of 
participation  should  contain  the 
person's  name;  address;  telephone 
number,  affiliation,  if  any;  brief 
summary  of  the  presentation;  and 
approximate  amount  of  time  requested 
for  the  presentation.  The  agency 
requests  that  interested  persons  and 
groups  having  similar  interests 
consohdate  their  conunents  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who  file 
notices  of  participation  as  described 
above.  If  time  permits,  FDA  may  allow 
interested  persons  attending  the  hearing 
who  did  not  submit  a  written  notice  of 
participation  in  advance  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  the  approximate  time  the 
person's  presentation  is  scheduled  to 
begin.  The  hearing  schedule  will  be 
available  at  the  hearing.  After  the 
hearing,  the  schedule  will  be  placed  on 
file  in  the  Dockets  Management  Branch 
under  docket  number  95N-0227. 

Under  §  15.30(f),  the  hearing  is 
informal  and  the  rules  of  evidence  do 
not  apply.  The  presiding  officer  and  any 
panel  members  may  question  any 
person  during  or  at  the  conclusion  of 
their  presentation.  No  other  person 
attending  the  hearing  may  question  a 
person  making  a  presentation  or 
interrupt  the  presentation  of  a 
participant. 

Public  hearings  under  part  15  are 
subject  to  FDA's  guideline  (21  CFR  part 
10,  subpart  C)  on  the  policy  and 
procedures  for  electronic  media 
coverage  of  public  administrative 
proceedings.  Under  §  10.205, 


representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants.  The 
hearing  will  be  transcribed  as  required 
by  §  15.30(b).  Orders  for  copies  of  the 
transcript  can  be  placed  at  the  meeting 
or  through  the  Dockets  Management 
Branch  (address  above). 

Any  handicapped  person  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above. 

To  the  extent  that  me  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
following  the  hearing  until  December 
29, 1995. 

Dated:  August  7, 1995. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[PR  Doc  95-20314  Filed  8-15-95;  8:45  am) 

MLUNO  CODE  4iaO-01-F 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  AtHise 
Treatment;  Meeting 

Pursuant  of  Pub.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Substance  Abuse  Treatment 
(CSAT)  National  Advisory  Council  in 
September  1995. 

"rhe  meeting  of  the  CSAT  National 
Advisory  Council  will  include  a 
discussion  of  the  mission  and  programs 
of  the  Center,  policy  issues  and 
administrative,  legislative,  and  program 
developments.  The  Council  will  also  be 
performing  a  review  of  grant 
applications,  contract  proposals  and 
procurement  plans  for  Federal 
assistance;  therefore  a  portion  of  this 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  5  U.S.C. 
552b(c)(3)(4)  and  (6)  and  5  U.S.C.  app. 
2  10(d).  Attendance  by  the  public  at  the 
open  portion  of  the  meeting  will  be 
Umited  to  space  available.  Public 
comments  are  welcome  during  the  open 
session.  Please  communicate  with  the 
Contact  person  listed  below  for 
guidance. 

A  summary  of  the  meeting  and  roster 
of  coimdl  members  may  be  obtained 
from:  Ms.  D.  Winstead,  Committee 
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Management  Specialist,  CSAT, 
Rockwall  n  Building,  Suite  840,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-8448. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  The  Center  for 
Substance  Abuse  Treatment  National 
Advisory  Council. 

Meeting  Dates:  September  14  and  15, 1995. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chase  Room,  Chevy 
Chase.  Maryland  20815. 

Type:  Closed:  September  14.  8:30  a.m.- 
10:30  a.m.  Open:  September  14, 10:30  a.m.- 
3:30  p.m.  OpiBn:  September  15,  8:45  a.m.- 
2:15  p.m. 

Contact:  Marjorie  Cashion,  Rockwall  II 
Building,  Suite  840.  Telephone:  (301)  443- 
3821. 

Dated:  August  10. 1995. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  95-20244  Filed  8-15-fl5;  8:45  am] 
BIUJNQ  COOE  41«2-S0-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  FR-3917-N-17] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administi^tion,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMN)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Buil<5ng,  Washington, 
DC  20503. 

FOB  FURTHER  INFORMATION  CONTACT:  Kay 

F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 


number  of  hours  heeded  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  August  10, 1995. 

David  S.  Cristy, 

Director,  Information  Resources  Managea^nt 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  (1)  Schedule  of  Subscribers 
and  GNMA  11  Contractual  Agreement 
and  (2)  Schedule  of  Subscribers 
Addendum  for  Construction  Loan 
Certification. 

Office:  Government  National 
Mortgage  Association. 

Description  of  the  Need  for  the  , 
Information  and  Its  Proposed  Use:  The 
forms  are  used  to  provide  GNMA  with 
a  listing  of  subscribers  and  other 
information  needed  to  prepare 
mortgage-backed  securities.  They  are 
also  used  to  provide  the  contractual 
agreement  between  the  issuer  and 
GNMA  under  the  GNMA  II  program. 

Form  Number:  HUD-11705  and  1735. 

Respondents:  Business  or  Other  For- 
Profit  and  the  Federal  Government. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-11705 
HUD-1735  .. 


900 
80 


34 
2 


.17 
.17 


5,202 
27 


Tota7  Estimated  Burden  Hours:  5,229. 

Status:  Extension  with  changes. 

Contact:  Brenda  Countee,  HUD,  (202) 
708-2234;  Joseph  F.  Uckey.  Jr.,  OMB, 
(202)  395-7316. 

Dated:  August  10. 1995. 

[PR  Doc.  95-20292  Filed  8-15-95;  8:45  am) 

BMJJNQ  COOC  41iO-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Penult 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  William  R.  Hawkins,  El 
Cajon,  CA,  PRT-805154. 

The  applicant  requests  a  permit  to 
import  one  sport-hunted  bontebok 
(Damaliscus  pygargus  dorcas)  culled 


from  the  captive  herd  maintained  by  Mr. 
D.B.  Pohl,  "Tea  Fountain",  Repubhc  of 
South  Africa,  for  enhancement  of  the 
species. 

Applicant:  Thompson  &  Morgan.  Inc., 
Jackson,  NJ,  PRT-805326.  The  applicant 
requests  a  permit  to  import  and  sell  in 
interstate  and  foreign  commerce 
artificially  propagated  seeds  of  Antioch 
dunes  evening-primrose  (Oenothera 
deltoides  howellii)  from  Thompson  & 
Morgan  Ltd.,  United  Kingdom,  to 
enhance  the  propagation  and  survival  of 
the  species.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 
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Applicant:  Russel  Underahl,  North 
Oaks.  MN.  PRT-805548 

The  applicant  requests  a  pennit  to 
import  one  sport-hunted  male  bontebok 
(Damaliscus  pygargus  dorcas)  culled 
firom  the  captive  herd  maintained  by 
M.G.  Wienand,  Longwood,  Bedford. 
Republic  of  South  Africa  for  the  purpose 
of  enhancement  of  the  species. 

Applicant:  Buffalo  Zoological 
Gardens,  Buffalo,  NY,  PRT-605551. 

The  applicant  requests  a  permit  to 
export  the  skins  shed  from  three 
captive-bom  Virgin  Islands  tree  boas 
[Epicrates  monensis  granti)  to  Queen's 
University,  Kingston,  Ontario,  Canada, 
for  enhancement  of  the  survival  of  the 
species  through  scientific  research. 

Applicant:  California  Oepartment  of 
Fish  and  Game.  Sacramento,  CA,  PRT- 
782423. 

Notice  is  hereby  given  that  the 
applicant  has  requested  and  has  been 
granted  an  extension  of  the  permit, 
PRT-782423,  through  August  2, 1996. 
The  permit  authorizes  the  take  and 
release  of  up  to  30  southern  sea  otters 
[Enhydra  lutris  nereis]  from  the  area 
betiveeta  Point  Joe,  Monterey  County 
and  Lighthouse  Point,  Santa  Cruz 
County  for  scientific  research  purposes 
under  the  Marine  Mammal  Protection 
Act  and  the  U.S.  Endangered  Species 
Act. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Doomients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  11. 1995. 
Caroline  Andenon, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  95-20279  Filed  a-15-95;  8:45  am] 

BtUMG  COOC  4310-8a-P 


Bureau  of  Land  Management 

[UT-oea-06-io20-ooi 

Proposed  Plan  Amendment;  Grand 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  proposed  plan 
amendment  and  associated  revised 
environmental  assessment  for  the  Grand 
Resource  Management  Plan  has  been 
completed.  The  proposed  amendment 
involves  the  reallocation  of  forage  on 
the  Diamond  and  Cottonwood  grazing 
allotments. 

DATES:  The  protest  period  for  this 
proposed  plan  amendment  vtrill 
commence  with  the  date  of  publication 
of  this  notice.  Protests  must  be  received 
on  or  l>efore  September  15, 1995. 
ADDRESSES:  Protests  must  be  addressed 
to  the  Director,  Bureau  of  Land 
Management  (WO  480)),  Resource 
Planning  Team,  P.O.  Box  65775, 
Washington,  DC  20036  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Palmer.  Area  Manager.  Grand  Resource 
Area  of  the  Moab  District  at  82  East 
Dogwood.  Stute  G.  Moab.  Utah  84532, 
telephone  (801)  259-6111.  Copies  of  the 
proposed  amendment/environmental 
assessment  are  available  for  review  at 
the  Grand  Resource  Area  Office. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  annoimced  pursuant  to  section 
202  (a)  of  the  Federal  Land  Management 
and  Policy  Act  (1976)  and  43  CFR  part 
1610.  As  a  residt  of  a  previous  protest 
received  on  two  of  the  proposed 
decisions  of  this  proposed  amendment, 
the  subject  environmental  assessment 
has  been  revised  regarding  requested 
information  on  the  Diamond  and 
Cottonwood  Allotments.  All  other  non 
protested  decisions  in  the  Plan 
Amendment  have  been  implemented. 
Therefore,  only  those  decisions  relative 
to  the  Cottonwood  and  EKamond 
Allotments  may  be  protested.  This 
proposed  amendment  is  subject  to 
protest  by  any  party  who  has 
participated  in  the  plaiming  process. 
Protest  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5- 
2.  Protests  must  be  specific  and  contain 
the  follovtring  information: 

— ^The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— A  statement  of  the  issue  or  issues 
being  protested. 


— A  statement  of  the  part  of  parts  being 
protested  and  citing  of  pages, 
paragraphs,  maps  etc.,  of  the  plan 
amendment. 

— ^A  copy  of  all  documents  addressing 
the  issue  (s)  submitted  by  the 
protestor  during  the  plapning  process 
or  a  reference  to  the  date  when  the 
protester  discussed  the  issues  (s)  for 
the  record. 

— A  concise  statement  to  why  the 
protester  believes  the  BLM  State 
Director  decision  is  incorrect. 

Dated:  August  8,1995. 
Ernest  J.  Eberfaard, 
Acting  State  Director. 

IFR  Doc.  95-20038  Filed  8-15-95;  8:45  ami 
BILLMO  CODE  4310-OO-P 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0049).  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Special  Permanent  Program 
Performance  Standards — (Dperations 
in  Alluvial  Valley  Floors 

0\fB  approval  number:  1029-0049 

Abstract  This  section  requires  the 
permittee  to  install,  maintain  and 
operate  a  monitoring  system  in  order 
to  provide  specific  protection  for 
alluvial  valley  floors.  This 
information  is  needed  to  ensure  that 
the  agricultural  utility  and  production 
of  the  alluvial  valley  floor  is 
maintained 

Bureau  Form  Number:  None 

Frequency:  Annually 

Description  of  Respondents:  Coal 
Mining  Operators 

Estimated  Completion  Time:  100  hours 

Annual  Responses:  10 

Annual  Burden  Hours:  1,000 

Bureau  Clearance  Officer:  John  A. 
Trelease  (202)  342-1475 
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Dated:  August  2, 1995. 
Andrew  F.  DeVito, 

Acting  Chief  Rules  and  Legislation  Staff. 
|FR  Doc  9&-20216  Filed  8-15-95;  8:45  am] 
MLUNQ  COOC  4«10-ee-M 


National  Pailc  Service 

Caltfomia  National  Historic  Trail/Pony 
Express  National  Historic  Trail  General 
Management  Plan/Environmental 
Impact  Statement,  California  and  Pony 
Express  National  Historic  Trails,  Iowa, 
Nebrasica,  Missouri,  Kansas,  Colorado, 
Wyoming,  Utah,  Nevada,  California, 
Oregon 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
CaUfomia  and  Pony  Express  National 
Historic  Trails  General  Management 
Plan/Environmental  Impact  Statements. 
CaUfomia  and  Pony  Express  National 
Historic  Trails. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
California  and  Pony  Express  National 
Historic  Trails  General  Management 
Plan/  Environmental  Impact  Statement 
for  California  and  Pony  Express 
National  Historic  Trails. 

The  effort  will  result  in  a 
comprehensive  general  management 
plan  that  encompasses  preservation  of 
natiual  and  cultural  resources,  visitor 
use  and  interpretation,  roads,  and 
facilities.  In  cooperation  with  the  U.S. 
Fish  and  Wildlife  Service,  U.S.D.A. 
Forest  Service,  Bureau  of  Land 
Management,  and  the  sovereign  Native 
American  Tribes  with  lands  adjacent  to 
the  trails,  attention  will  also  be  given  to 
resources  adjacent  to  the  trails  that 
affect  the  integrity  of  the  California  and 
Pony  Express  National  Historic  Trails. 
Alternatives  to  be  considered  include 
no-action  and  a  range  of  alternatives 
from  which  the  preferred  alternative 
will  be  selected. 

Major  issues  include  cooperative 
agreements  with  land  management 
agencies  and  private  land  owners  for 
visitor  use  and  trail  preservation; 
identification  of  historic  sites  and  trail 
segments;  development  of  a  consistent 
management  strategy  for  the  trails. 
which  can  be  easily  implemented  by 
land  owners  and  land  management 
agencies. 

A  scoping  brochure  has  been  prepared 
that  details  the  issues  identified  to  date. 
Copies  of  that  information  can  be 
obtained  from  the  Denver  Service  Center 


(TCE),  Attn:  Patiick  O'Brien,  P.O.  Box 

25287,  Denver,  Colorado  80225-0287; 

(303)  969-2458. 

FOR  FURTHER  INFORMATION  CONTACT:  Jere 

Krakow,  Trail  Program  Manager,  Long 

Distance  Trails  Program  Office  at  (801) 

539~4094. 

Dated:  June  22. 1995. 

Ronald  E.  Everhart, 

Acting  Field  Director,  Intermountain  Field 
Area 

(FR  Doc.  95-20194  Filed  8-15-95;  8:45  am] 

niXMO  COOC  431»>7»-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgation  No.  337-TA-375] 

Certain  Clog  Style  Articles  of 
Footwear,  Notice  of  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Granting  a  Joint  Motion 
To  Terminate  the  Investigation  on  the 
Basis  of  a  Consent  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  decided  not  to  review 
an  initial  determination  (ID)  issued  by 
the  presiding  administrative  law  judge 
(ALJ)  in  the  above-captioned 
investigation  granting  a  motion  to 
terminate  the  investigation  as  to 
respondents  Mervyn's.  Inc.  and  S. 
Goldberg  &  Co..  Inc..  on  the  basis  of  a 
consent  order  and  consent  order 
agreement.  As  Mervyn's  and  Goldberg 
are  the  only  respondents  in  the 
investigation,  their  termination 
terminates  the  investigation. 
ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  telephone  (202) 
205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greta  Lichtenbaum,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3092.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  July 
12. 1995,  the  ALJ  issued  an  ID  (Order 


No.  6)  granting  a  joint  motion  of 
complainant  R.G.  Barry  Corporation  and 
respondents  Mervyn's.  Inc.  and  S. 
Goldberg  &  Co.,  Inc..  to  terminate  the 
investigation  on  the  basis  of  a  consent 
order  agreement  and  a  proposed  consent 
order.  No  petitions  for  review  of  the  ID 
or  agency  comments  were  received. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  section  210.42  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure  (19  C.F.R.  210.42). 

By  order  of  the  Commission. 

Issued:  August  9, 1995. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  95-20304  Filed  8-15-95;  8:45  am] 
BaiMQ  COOC  7030-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub^o.  51 1 X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Hamilton 
County,  IL 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  2.64  miles  of 
rail  line  between  milepost  HS-377.77  at 
Thackeray  and  milepost  HS-380.41  at 
Wheeler  Creek  Mine,  in  Hamilton 
County,  IL. 

CSXT  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Conunission  or  urith  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (tifliismittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
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assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  15, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),i  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  August  28, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  5, 1995,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  500  Water  Street  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
August  21, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Conmiission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  9, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  95-20273  Filed  8-15-95;  8:45  am) 
MJJNO  COOe  7035-01-4> 


■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Envirormiental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  tA 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Servke  Rail  Lines,  5 1.CC.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  pemnit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment  Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

President's  Committee  on  the 
International  Labor  Organization; 
Closed  Meeting 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
hereby  given  of  a  meeting  of  the 
President's  Committee  on  the  ILO: 

Name:  President's  Committee  on  the 
International  Labor  Organization. 

Date:  Friday.  September  8. 1995. 

Time:  10  am. 

Place:  U.S.  Department  of  L,abor,  Third  and 
Constitution  Ave..  ^4W.,  Room  S-2508. 
Washington.  DC  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
relating  to  United  States'  negotiating 
positions  with  member  nations  of  the 
international  Labor  Organization.  The 
meeting  will  concern  matters  the  disclosure 
of  whidi  would  seriously  compromise  the 
Government's  negotiating  objectives  and 
t>aTgaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public, 
pursuant  to  Section  9(b)  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C  552b(c)(9)(B). 

For  Further  Information  Contract:  Mr. 
Joaquin  F.  Otero,  President's  Committee  on 
the  International  Labor  Organization.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  S-2235,  Washington. 
DC  20210  Telephone  (202)  219-6043. 

Signed  at  Washington.  DC  this  10th  day  of 
August.  1995. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  95-20260  Filed  8-15-95;  8:45  am] 

BIUJNO  CODE  451»-M-M 


Employment  and  Training 
Administration 

[TA-W-29,639] 

Gould  Shawmut.  Mart>le  Falls.  Texas; 
Amended  Certification  Regarding 
Eligitjility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  26, 1994,  applicable 
to  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Reoster  on  June  14, 1994  (59  FR  30618). 

"rhe  Oepartment  has  been  notified  by 
the  company  that  Gould,  Inc.  has 
changed  its  corporate  name  to  Gould 
Electronics,  Inc.  Gould  Shawmut  is  a 
division  name  which  includes  plants  in 
other  locations. 

The  intent  of  the  Department's 
certificatlofl  is  to  include  all  workers  of 


Gould  Shawmut  in  Marble  Falls,  Texas 
who  were  affected  by  increased  imports 
of  fuseholders. 

The  amended  notice  applicable  to 
TA-W-29,639  is  hereby  issued  as 
follows: 

All  workers  of  the  fuseholder  production 
line  of  Gould  Shawmut,  a/k/a  Gould 
Electronics,  Inc.,  Marble  Falls,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1, 1993,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  4th  day  of 
August  1995. 

Arlene  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  95-20262  Filed  8-15-95;  8:45  am] 
MJJNQ  COM  4610-3ft-M 


[TA-W-30,913  and  TA-W-30,913A] 

Heublein,  Incorporated,  Hartford, 
Connecticut  and  Farmington, 
Connecticut;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  1, 1995,  applicable 
to  workers  of  Heublein,  Incorporated, 
located  in  Hartford,  Connecticut.  The 
notice  was  published  in  the  Federal 
Register  on  May  17, 1995  (60  FR  26459). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  bom  the  company 
shows  that  Heublein  has  employees  at 
various  locations  within  Hartford,  and 
in  Farmington,  Connecticut. 

Further  information  shows  that  some 
of  the  workers  at  these  Heublein 
facilities  are  providing  administrative 
and  support  services  associated  with  the 
manufacture,  sale,  distribution  and 
marketing  of  vodka  and  other  distilled 
spirits. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Heublein,  Incorporated  who  are 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-30,913  is  hereby  issued  as 
follows: 

All  workers  of  Heublein,  Incorporated, 
located  in  Hartford  (TA-W-30.913)  and 
Farmington  (TA-W-30,913A),  Connecticut 
who  became  totally  or  partially  separated 
firom  employment  on  or  after  March  25, 1994, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Wa^ngton,  D.C  this  4th  day  of 
August  1995. 

Arlene  O'Cminor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  95-20261  Filed  8-15-95;  8:45  am] 
MJJNQ  COM  4510-M-M 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July  and  August, 
1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Se^on  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Detenninatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-31,102;  Rockwell  Graphics 

Systems  of  Rockwell,  Reading,  PA 
TA-W-31,099;  Traulsen  k  Co.,  Inc. 
College  Point.  NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-31,077;  Sunstrand  Corp., 

Electric  Power  System  Div.,  Lima, 
OH 

U.S.  imports  of  parts  for  military 
•ircraft  declined  absolutely  in  the 
period  April  1994  through  MarcJi  1995 
as  compared  to  the  year  earlier. 


TA-W-31.228;  E-Systems.  Inc.. 

Greenville  Div.,  Greenville,  TX 
TA-W-31 ,259;  KGS  Systems,  Inc.. 

Harlingen.  TX 
Tlie  woiicers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-31 .091;  Flexel,  Inc.,  Tecumseh, 
KS 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-31,178  &  A;  Leader  Sportswear 
Manu&cturing  950  Wapakoneta 
Ave..  Sidney.  OH  and  208  South 
Brooklyn  Ave.,  Sidney,  OH 
The  predominate  reason  for  layo&  at 
the  Wapakoneta  Avenue  and  South 
Brooklyn  Avenue  of  Leader  Sportswear 
Manufacturing  was  due  to  a  decision  by 
the  parent  comi}any,  Ne^  Company  to 
consolidate  production  in  the  Georgia 
facility  in  April.  1995. 

Affirmative  Determinadons  for  Worker 
Adjustment  Assistance 

TA-W-31, 144;  Fruit  of  the  Loom, 

Jamestown,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30. 
1994. 
TA-W-31. 199;  Lee  Manufacturing, 

Pittston,  PA 
.  A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20. 
1994. 

TA-W-31.220;  Stride-rite  Corp.,  Fulton, 
MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29, 
1994. 

TA-W-31,257;  Husky  Enterprises, 
Jermyn,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  3, 
1994. 

TA-W-31,147;  Summit  Station  Mfg.. 
Inc.,  Pine  Grove,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  6, 
1994. 

TA-W-31, 089  &  TA-W-31, 090;  Flexel, 
Inc.,  Covington,  IN  and  Atlanta,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  12, 
1994. 

TA-W-31,131;  Karen  Fashions,  Inc., 
Secaucus.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  31, 
1994. 


TA-W-31, 069;  Rainbow  Fashion,  Inc., 
Pittston,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1994. 

TA-W-31, 136;  DTH  Enterprises,  Inc.. 
Roswell,  NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  25, 
1994. 

TA-W-31,213;  NQ  D  Ltd.  MifflinburR. 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  22, 
1994. 

TA-W-31. 223;  T  &  W  Forge,  Inc.. 
Alliance,  OH 

A  certification  was  issued  covering  all 
woiiiers  separated  on  or  after  June  23, 
1995. 

TA-W-31,192;  Salmon  Intermountain, 
Inc.,  Salmon,  ID 

A  certification  was  issued  covering  all 
woii:ers  separated  on  or  after  June  22, 
1994. 

TA-W-31,253;  Crown  Pacific  Limited 
Partnership.  Colbum  Unit. 
Sandpoint,  ID 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  10, 
1994. 

TA-W-31.153;  Crown  Pacific  Limited 
Partnership,  Bonners  Ferry,  ID 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  12, 
1994. 

TA-W-31, 190;  ITT  Marlow  Pumps, 
Midland  Park,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1994. 

TA-W-31,188;  Robertshaw  Controls 
Co.,  El  Paso,  TX 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Jime  12. 
1994. 

TA-W-31, 230;  Hayward  Pool  Products, 
Inc.,  Elizabeth,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  6, 
1994. 

TA-W-31.265;  Power  Cords  k  Cable 
Corp.,  College  Point,  NY 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  July  12. 
1994. 

TA-W-31, 096;  American  Lantern  Co., 

Newport,  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  12. 
1994. 
TA-W-31,115:  Louis  Dreyfos  Natural 

Gas  Corp.,  Oklahoma  City,  OK 
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A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  18. 

1994. 

TA-W-31,255;  Donnkenny  Apparel. 
Inc.,  Christiansburg  Garment  Co.. 
Chhstiansburg,  VA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  13, 

1994. 

TA-W-31.104;  Mitchell  Energy  Corp., 
The  Woodlands,  TX  &  Operating  in 
the  Following  States:  A;  CO.  B;  LA, 
C:  NM,  D;  PA,  E;  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  26, 

1994. 

TA-W-31,105:  TA-W-31.106,  TA-W- 
31,107,  TA-W-31,108,  TA-W- 
31,109;  Mitchell  Gas  Services,  Inc., 
Liquid  Energy  Corp.,  Southwestern 
Gas  Pipeline,  Inc.,  The  Woodlands, 
TX  &  Operating  in  the  Following 
States:  LA.  NM,  PA,  TX 

A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  26. 

1994. 

TA-W-31,110:  TA-W-31,110A, 

Mitchell  Energy  and  Development 

Corp,  The  Woodlands.  TX  &  MND 

Service,  Inc.,  The  Woodlands,  TX 

A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  26, 

1994. 

TA-W-31.111  &  A3;  Brazos  Gas 

Compressing  Co.,  The  Woodlands, 
TX,  Bridgeport,  TX  and  Meadville, 
TX 
A  certification  was  Ssued  covering  all 

workers  separated  on  or  after  May  26, 

1994. 

TA-W-31,112;  Mitchell  MarkeUng  Co., 
The  Woodlands,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  26. 
1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  n. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July  and 
August,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  finn,  or  an 


appropriate  subdivision  thereof,  (inchiding 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  firom 
employment  and  either — 

(2)  that  sales  or  pnxiuction,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  that  imports  fitim  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  that  there  has  been  a  shift  in  production 
by  such. workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  subdivision. 

Negative  Deteimination  NAFTA-TAA 

NAFTA-TAA-00492  &  A;  Trico 

Industries,  Inc.,  Bradford,  PA  & 

Huntington  Park,  CA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  substuface 
oilwell  pump  parts  &  components  to 
Canada  or  Mexico  during  the  period 
imder  investigation. 
NAFTA-TAA-00488;  Rielly  Co.,  Inc.. 

Valatie.  NY 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  A 
survey  revealed  that  although  ctistomers 
have  declined  their  purchases  fit>m  the 
subject  firm  they  do  not  import  apparel 
from  Canada  or  Mexico. 
NAFTA-TAA-00497;  General 

Dynamics,  Convair  Div.,  San  Diego, 

CA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  the  MD- 
11  fuselage  shipset  from  the  workers' 
firm  to  Canada  or  Mexico  during  the 
relevant  period. 
NAFTA-TAA-00496;  Commercial 

Carriers,  Inc.,  Transport  Support, 

Inc  of  The  Ryder  Automobile 

Carrier  Div.,  Newark,  DE 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00535;  Belden  Wire  & 
Cable  Co.,  Cord  Products  Div., 
Bensenville,  IL 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  14, 

1994. 

NAFTA-TAA-00505;  Sahnon 

Intermountain,  Inc.,  Salmon,  ID 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  22. 
1994. 

NAFTA-TAA-00515;  Stride-Rite  Corp., 

Stride-Rite  Manufactming  of 

Missouri,  Fulton,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29. 
1994. 
NAFTA-TAA-00495;  Emerson  Electric 

Co.,  Motor  Div.,  Ava.  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1994. 
NAFTA-TAA-00499;  Tillotson  Corp., 

Tilly  Balloon,  Inc.,  Fall  River,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  15. 
1994. 

NAFTA-TAA-00501;  Wadesboro 
Manufacturing  Manufacturing  Co., 
Inc..  Wadesboro,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  22, 
1994. 

NAFTA-TAA-00502;  Gerhart  Sales.  El 
Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  19, 
1994. 

NAFTA-TAA-00531;  Hayward  Pool 
Products,  Inc.,  Elizabeth,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  6, 
1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July  and 
August,  1995.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C— 4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  August  7, 1995. 
RiHMUKile. 

Acting  Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  95-20263  Filed  S-15-95;  8:45  am) 
BHXMO  COM  4S10-aO-M 


Occupational  Safety  and  Health 
Administration 

[Doctot  No.  NRTL-3-03] 

Factory  Mutual  Research  Corporation 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Renewal  of 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 
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SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the  Factory 
Mutual  Research  Corporation  for 
renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  August  16, 1995 
^d  will  be  valid  for  a  period  of  five 
years  from  the  date,  until  Asugust  16, 
2000,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 
FOR  FURTHER  INFORMATKM  CONTACT: 
NRTL  Recognition  Program, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Room  N3653.  Washington.  D.C.  20210. 

tUPPlfMENTARY  INFORMATION: 
Notice  of  Final  Decision 

Notice  is  hereby  given  that  the 
Factory  Mutual  Riesearch  Corporation 
(FMRC)  which  made  application 
pursuant  to  29  CFR  1910.7  for  renewal 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  has  had 
its  recognition  renewed  as  an  NRTL  for 
the  equipment  or  material  listed  below. 

The  addresses  of  the  laboratories 
covered  by  this  application  are: 
1151  Boston-Providence  Turnpike, 

Norwood,  Massachusetts  02062,  743 

Reynolds  Road,  West  Glocester. 

Rhode  Island  02814 

Background 

When  OSHA  published  its  standard 
for  NRTLs  at  29  CFR  1910.7.  it 
temporarily  recognized  Factory  Mutual 
Research  Corporation  (FMRC)  a^ 
Underwriters  Laboratories  Incorporated 
(UL).  Both  organizations  had  already 
been  refeftnoed  by  the  OcciTpational 
Safety  and  Health  Administration 
(OSHA)  as  acceptable  organizations  for 
testing  or  certifying  certain  workplace 
equipment  and  materials.  Appendix  A 
of  section  1907  stated,  in  part,  that 
Factory  Mutual  Research  Corporation 
was  recognized  temporarily  as  a 
nationally  recognized  testing  laboratory 
by  the  Assistant  Secretary  for  a  five-year 
period  from  June  13, 1988  through  June 
13, 1993.  At  the  end  of  this  five-year 
period  FMRC  was  required  to  apply  for 
renewal  of  that  OSHA  recognition 
utilizing  certain  specified  procedures. 
FMRC  applied  for  renewal  of  its 
recognition  as  an  NRTL  within  the 
specified  time  frame  (application  dated 
October  8, 1992)  and  retained  temporary 
recognition  pending  OSHA's  final 
decision  in  diis  renewal  process.  The 
final  on-site  review  report,  consisting  of 
on-site  evaluations  of  FMRC  testing 
facilities,  including  administrative  and 


technical  practices,  located  in  Norwood, 
Massachusetts,  and  West  Gloucester, 
Rhode  Island,  (Exhibit  2B.  dated  April 
19, 1994,  and  Exhibit  2C,  dated  March 
9, 1995)  and  the  OSHA  staff 
recommendation,  were  subsequently 
forwarded  to  the  Assistant  Secretary  for 
a  preliminary  finding  on  the 
application.  A  notice  of  FMRC's 
application  for  renewal  together  with  a 
positive  preliminary  finding  was 
published  in  the  Feda>al  Rq^er  on 
March  29, 1995  (60  FR  16167). 
Interested  parties  were  invited  to  submit 
conunents. 

There  were  no  responses  to  the 
Federal  Register  notice  of  the  FMRC 
application  and  preliminary  finding 
(Docket  No.  NRTL-3-93). 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
record  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
following  findings: 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  reports  indicate 
that  FMRC  has  facilities,  personnel,  and 
testing  equipment  which  are 
appropriate  for  the  areas  of  recognition 
it  seeks.  The  laboratories  have  available 
all  of  the  general  test  equipment  to 
perform  the  testing  required  by  the 
standards.  If  any  additional  test 
equipment  is  necessary,  it  will  be 
purchased  or  leased  as  required. 

The  two  FMRC  facilities  have 
adequate  equipment  calibration 
procedures.  There  is  a  Test  Equipment 
Coordinator  who  is  responsible  for  the 
accuracy  of  test  equipment  as  well  as  for 
reference  measurement  standards.  All 
electrical  measuring  instruments  are 
calibrated  at  least  once  a  year. 

FMRC  utilizes  an  alpha-numeric 
system  for  tracking  jobs  in-house.  The 
Operations  and  Quality  Assurance 
Manual  addresses  record  keeping 
requirements,  including  retention  times. 
Test  procedures  are  also  listed  in  this 
Manual.  All  test  standards  are  stored  on- 
site. 

The  Operations  and  Quafity 
Assurance  manual  docimients  the 
procedures  for  the  control  of  quality  of 
operations.  It  includes  methods  for 
evaluating  and  correcting  quality  system 
problems  and  includes  all  necessary 


components  for  an  effective  quality 
assurance  program. 

Monitormg  the  (quality  assurance 
program  is  carried  out  routinely.  At 
least  one  audit  annually  of  the  Approval 
Division  is  carried  out,  and  additional 
audits  may  be  required  for  specific 
problems  or  conditions.  Programs  exist 
for  employee  feedback,  and  for  problem 
identification  and  correction. 

Follow-Up  and  Field  Infection 
Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 
procediues,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 
be  hsted,  labeled,  or  accepted.  These 
include  implementation  of  control 
procediues  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

FMRC's  follow-up  program  is  detailed 
in  the  Operations  and  Quality 
Assurance  Manual  and  discusses  the 
initial  and  subsequent  factory  follow-up 
procedures  for  the  approval/listing 
process. 

Factory  Mutual  Research  Corporation 
has  sections  dealing  with  approval  or 
listing  status  and  approval  guide  and 
listing  procedures  in  its  Operations  and 
Quality  Assurance  Manual.  These 
sections  deal  with  requirements  and 
limitations  for  the  use  of  FMRC's 
certification  marks. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  my 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

OSHA  believes,  based  upon  an 
examination  of  the  application,  that  the 
Factory  Mutual  Research  Corporation  is 
independent  of  employers  subject  to  the 
tested  equipment  requirements  and  of 
any  manufacturers  or  vendors  of 
equipment  or  materials  being  tested  for 
these  purposes,  within  the  meaning  of 
29  CFR  1910.7(b)(3). 

Creditable  Reports/ComplaiBt  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procediu-es  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias,  as  well  as  for 
handling  complaints  and  disputes  under 
a  fair  and  reasonable  system. 

FMRC's  application  as  well  as  the  on- 
site  review  report  indicate  that  FMRC 
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does  maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective. 

The  Operations  and  Quality 
Assiu^nce  Manual  describes  in  detail 
the  various  aspects  of  procedures  for 
testing  and  for  all  written  re{>orts,  as 
well  as  record  keeping  requirements 
including  retention  times. 

With  regard  to  the  handling  of 
complaints  or  contested  results,  if 
clients,  FMRC  personnel,  users,  or 
others,  file  a  complaint  or  disagree  with 
a  decision  relating  to  the  test  standard, 
engineering,  use,  or  inspection,  they  can 
present  and  discuss  their  views  with 
various  administrative  levels  of  FMRC 
personnel,  up  to  and  including  the  Chief 
Operating  Officer  in  an  effort  to  resolve 
any  disagreement. 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  denned,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI,  FMRC  and  UL  test 
standards  for  which  FMRC  has  appUed 
to  test  products  to,  OSHA  examined  the 
status  of  the  Factory  Mutual  Research 
Corporations  standards  and 
Underwritisrs  Laboratories  Inc. 
Standards  for  Safety  with  particular 
attention  to  the  method  of  their 
development,  revision  and 
implementation,  and  determined  that 
both  groups  of  standards  are  appropriate 
test  standards  under  the  criteria 
described  in  29  CFR  1910.7(c)  (1),  (2), 
and  (3).  That  is,  these  standards  specify 
the  safety  requirements  for  specific 
equipment  or  classes  of  equipment  and 
are  recognized  in  the  United  States  as 
safety  standards  providing  adequate 
levels  of  safety;  they  are  compatible  and 
remain  cvurent  with  periodic  revisions 
of  applicable  national  codes  and 
installation  standards;  and  they  are 
developed  by  a  standards  developing 
organization  under  a  method  providing 
for  input  and  consideration  of  views  of 
industry  groups,  experts,  users, 
consvuners,  governmental  authorities, 
and  others  having  broad  experience  in 
the  safety  fields  involved. 

Programs  and  Procedures 

As  discussed  in  the  Federal  Register 
notice  (60  FR  16167),  FMRC  administers 
several  operational  programs  and 
procedures.  The  following  programs 
have  been  examined  and  found  to  be 
acceptable  to  OSHA  on  the  basis  of  the 


procedures  and  specific  criteria  as 
detailed  in  60  FR  12980,  March  9, 1995, 
pertaining  to  the  types  of  programs  and 
procedures  that  NRTLs  may  engage  in 
under  the  OSHA/NRTL  program.  See 
Exhibit  2C,  an  addendum  to  the  original 
"On-Site  Review  Report  (Survey)", 
dated  March  10, 1995,  (Exhibit  2B), 
which  reviews  the  following  programs 
on  the  basis  of  their  conformance  to  the 
programs  described  in  60  FR  12980, 
March  9, 1995,  "Nationally  Recognized 
Testing  Laboratories;  Clarification  of  the 
Types  of  Programs  and  Procedures". 

Basic  Program — This  program  is  one 
in  which  FMRC  performs  all  of  the 
necessary  product  testing  and 
evaluation  in-house  prior  to  issuing  a 
certification. 

Witnessed  Test  Data  Program — ^This 
program  is  utilized  when  characteristics 
such  as  the  size,  complexity,  or 
imiqueness  of  a  product  require  testing 
at  the  manufacturer's  or  other  outside 
laboratory's  facilities,  or  when  a 
manufactiuer  is  entering  the  Laboratory 
Qualification  Program.  The  tests  are  in 
accordance  with  the  appropriate 
recognized  standard(s)  and  are 
witnessed  by  an  FMRC  technical 
representative.  The  specific  information 
required  by  the  FMRC  Operations  and 
Quality  Assurance  Manual  to  ensure 
equivalency  with  tests  conducted  at 
FMRC  is  recorded  in  the  Project  Data 
Record  (test  notebook). 

FMRC  Laboratory  Qualification 
Program — Since  1979,  manufacturers  of 
electrical  utilization  equipment  (process 
control  and  test  and  measuring 
instrumentation  for  use  in  ordinary 
"non-hazardous"  locations)  meeting 
specific  criteria,  have  been  allowed  to 
submit  test  data  to  FMRC  to  he  used  as 
a  part  of  the  approval  process.  The  data 
submitted  by  the  manufacturer  may  be 
used  in  lieu  of  tests  conducted  by  FMRC 
or,  at  its  discretion,  FMRC  may  conduct 
comparative  tests  to  ensure  accurateness 
of  manufacturers'  supplied  data.  This 
includes  a  review  of  the  product 
submitted  for  approval. 

The  qualification  procedures  include 
on-site  assessments  and  an  evaluation 
for  usage  of  proper  standards,  dient 
personnel,  testing  facilities  and 
verification  testing.  Part  of  the  program 
includes  periodic  review  visits. 

A  specific  department  of  the  client  is 
qualified  to  generate  the  necessary  test 
and  evaluation  information  that  a 
product  meets  the  appropriate 
standards.  Test  equipment,  calibration 
program,  test  personnel,  test  procedures, 
design  origination  and  change,  and  the 
marking  and  doctunentation  submittal 
are  specified  in  the  Laboratory 
Qualification  Report.  The  information 


and  a  sample  product  is  sent  to  FMRC 
for  its  review. 

The  program  allows  for  unannounced 
on-site  visits  to  the  manufacturer's 
facility  to  verify  compliance  with  the 
program.  An  up-to-date  listing  is 
maintained  of  the  manufacturing 
laboratories  that  are  qualified  under  this 
program. 

International  Electrotechnical 
Commission  (lEC)  CB  Scheme— The 
lEC-CB  Scheme  is  a  certification 
program  for  gaining  product  approval 
recognition  on  an  international  level. 
Products  tested  by  any  National 
Certification  Body  (NCB)  that 
participates  in  the  CB  Scheme  will  be 
accepted  for  approval  without  the  need 
for  retesting  in  other  member  (of  the  CB 
Scheme)  countries. 

Eligibility  in  the  CB  Scheme  requires 
that  members  be  recognized  by  their 
own  governments  as  an  accredited 
national  organization  having  the 
authority  to  issue  a  listing  or  place  a 
mark  on  products  that  meet  specific 
national  standards. 

FMRC  is  accredited  by  the  lEC  for 
testing  and  evaluating  electrical 
equipment  for  measiuement,processing 
equipment  including  electrical  business 
equipment. 

Interlaboratory  Agreements — FMRC 
tests  products  for,  and  accepts  test  data 
fit>m,  internationally  recognized 
laboratories  which  have  interlaboratory 
agreements  with  FMRC.  The  laboratory 
generating  the  test  data  conducts  these 
tests  in  accordance  with  the  nationally 
recognized  standards  of  the  laboratory 
certifying  the  product.  Regularly 
scheduled  audits  are  conducted  at  each 
laboratory  to  ensiue  the  competence  of 
the  laboratory.  The  audits  include  a 
review  of  pdfsonnel,  test  equi^ent,  test 
procedures,  documentation  control,  and 
quality  of  operation. 

FMRC  asserts  that  it  may  accept 
components  which  have  been  tested  at 
other  laboratories  after  review  of  the  test 
report  and  any  additional  evaluation 
necessary.  The  evaluation  by  the 
applicant  includes  an  assurance  that  the 
other  laboratory's  performance  meets 
the  level  that  FMRC  would  provide  had 
it  performed  the  service. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
report,  OSHA  finds  that  the  Factory 
Mutual  Research  Corporation  has  met 
the  requirements  of  29  CFR  1910.7  to 
have  its  recognition  renewed  by  OSHA 
as  a  Nationally  Recognized  Testing 
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Laboratory  to  test  and  certify  certain 
equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  Factory  Mutual  Research 
Corporation's  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  is  hereby  renewed  subject  to 
the  limitations  and  conditions  listed 
below: 

Limitations 

This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification,  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  test 
standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards: 

•  FMRC  has  stated  that  all  the 
standards  in  these  categories  are  used  to 
test  equipment  or  materials  which  may 
be  used  in  environments  under  OSHA's 
jurisdiction.  These  standards  are  all 
considered  appropriate  test  standards 
under  29  CFR  1910.7(c): 
FMRC  1110-4ndicator  Posts 
FMRC  1221— Backflow  Preventers 
FMRC  1321— Controllers  for  Electric 

Motor  Driven  Fire  Pumps 
FMRC  1333— Diesel  Engine  Fire  Dump 

Drivers. 
FMRC  1635— Plastic  Pipe  and  Fittmgs 

for  Automatic  Sprinkler  Systems 
FMRC  3600— Electrical  Equipment  for 

LUse  in  Hazardous  (Classified) 
Locations,  General  Requirements 
IC  3610— Intrinsically  Safe 
I      Apparatus  and  Associated 
Apparatus  for  Use  in  Class  I,  n  and 
m.  Division  1  Hazardous 
(Classified]  Locations 
FMRf  3611— Electrical  Equipment  for 
Use  in  Class  I,  Division  2;  Class  n. 
Division  2;  and  Class  ID,  Division  1 
and  2  Hazardous  Locations 
FMRC  3615— Explosionproof  Electrical 
Equipment,  General  Requirements 
FMRC  3620 — Plumed  and  Pressurized 
I      Electrical  Equipment  for  Hazardous 

(Classified)  Locations 
FMRC  3810— Electrical  and  Electronic 
Test,  Measuring,  and  Process 
Control  Equipment 
FMRC  6051— Safety  Containers  and 
i      Filing,  Supply  and  Disposal 
I      Containers 

FMRC  6310— Combustible  Gas  Detectors 
FMRC  7812— Industrial  Trucks— LP-Gas 
FMRC  7816— Industrial  Trucks— LP-Gas 

Dual  Fuel 
FMRC  7820— Industrial  Trucks- 
Electric 
^SI  Z8.1— Commercial  Laimdry  and 
Drycleaning  Equipment  and 
Operations 


ANSI/ISA  S12.12— Electrical  Equipment 

for  Use  in  Class  I,  Division  2, 

Hazardous  (Classified)  Locations 
ANSI/ISA  Sl2.13.1^'erformance 

Requirements  for  Combustible  Gas 

Detectors 
ANSI/ISA  S12.15— Hydrogen  Sulfide 

Detection  Instruments 
ANSI/ISA  S82.01— Electrical  and 

Electronic  Test,  Measiiring 

Equipment 
ANSI/ISA  S82.02— Electrical  and 

Electronic  Test  and  Measiuing 

Equipment 
ANSI/ISA  S82. 03— Electrical  and 

Electronic  Process  Measuring  and 

Control 
ANSI/NEMA ICS  2— Industrial  Control 

Devices,  Controllers  and 

Assemblies 
ANSI/NEMA  250— Enclosures  for 

Electrical  Equipment 
ANSI/NFPA  11— Low  Expansion  Foam 

and  Combined  Agent  Systems 
ANSI/NFPA  llA— Medium-  and  High- 
Expansion  Foam  Systems 
ANSI/NFPA  12— Carbon  Dioxide 

Extinguishing  Systems    . 
ANSI/NFPA  12A— Halon  1301  Fire 

Extinguishing  Agent  Systems 
ANSI/NFPA  13— Installation  of 

Sprinkler  Systems 
ANSI/NFPA  16— Deluge  Foam- Water 

Sprinkler  and  Spray  Systems 
ANSI/NFPA  17— Dry  Chemical 

Extinguishing  Systems 
ANSI/NFPA  20— Centrifugal  Fire 

Pumps 
ANSI/NFPA  72— Installation. 

Maintenance,  and  Use  of  Protective 

Signaling  Systems 
ANSI/UL  8— Foam  Fire  Extinguishers 
ANSI/UL  38— Manually  Actuated 

Signaling  Boxes  for  Use  With  Fire- 
Protective  Signaling  Systems 
ANSI/UL  154— Carbon-Dioxide  Fire 

Extinguishers 
ANSI/UL  162 — Foam  Equipment  and 

Liquid  Concentrates 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguishers 
ANSI/UL  346— Waterflow  Indicators  for 

Fire  Protective  Signaling  Systems 
ANSI/UL  347— High-Voltage  Industrial 

Control  Equipment 
ANSI/UL  508— Electric  Industrial 

Control  Equipment 
ANSI/UL  558— Industrial  Trucks. 

Internal  Combustion  Engine- 
Powered 
ANSI/UL  583— Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  626— 2>/s  Gallon  Stored- 

Pressure,  Water-Type  Fire 

Extinguishers    • 
UL  664 — Commercial  (Class  IV)  Electric 

Dry-Cleaning  Machines 
ANSI/UL  674— Electric  Motors  and 

Generators  for  Use  in  Hazardous 

(Classified)  Locations 


ANSI/UL  698— Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Clasisified)  Locations 
ANSI/UL  711— Fire  Extinguishers, 

Rating  and  Fire  Testing  of 
ANSI/UL  755:— Alarms  Accessories  for 

Automatic  Water-Supply  Control 

Valves 
ANSI/UL  781— Portable  Electric 

Lighting  Units  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  823— Electric  Heaters  for  Use 

in  Hazardous  (Classified)  Locations 
ANSI/UL  827— Central-Stations  for 

Watchmen,  Fire-Alarm,  and 

Supervisory  Services 
ANSI/UL  844— Electric  Lighting 

Fixtures  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  863— Electric  Time-Indicating 

and  -Recording  Appliances 
ANSI/UL  864— Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  877— Circuit  Breakers  and 

Circuit-Breaker  Exclosure  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  886— Electrical  Outlet  Boxes 

and  Fittings  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  894— Switches  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  913— Intrinsically  Safe 

Apparattis  and  Associated 

Apparatus  for  Use  in  Class  I,  n,  and 

m.  Division  I,  Hazardous 

(Classified)  Locations 
ANSI/UL  1002— Electrically  Operated 

Valve  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  1058— Halogen  Agent 

Extinguishing  System  Units 
ANSI/UL  1093— Halogenated  Agent  Fire 

Extinguishers 
ANSI/UL  1203— €xplosion-Proof  and 

Dust-Ignition-Proof  Electrical 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
UL  1206 — Electrical  Commercial 

Clothes-Washington  Equipment 
ANSI/UL  1207— Sewage  Pumps  for  ifse 

in  Hazardous  (Classified)  Locations 
UL  1236— Electric  Battery  Chargers 
UL  1240— Electric  Commercial  Clothes- 
Drying  Equipment 
ANSI/UL  1254— Pre-Engineered  Dry 

Chemical  Extinguishing  System 

Units 
ANSI/UL  1262— Laboratory  Equipment 
ANSI/UL  1555— Electric  Coin-Operated 

Clothes-Washing  Equipment 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 

Conditions 

The  Factory  Mutual  Research 
Corporation  shall  also  abide  by  the 
following  conditions  of  its  recognition, 
in  addition  to  those  already  required  by 
29  CFR  1910.7: 
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•  The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  FMRC's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

•  If  FMRC  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fiact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based;' 

•  FMRC  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  FMRC  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  accredited  Nationally 
Reco^ized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this    . 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

•  FMRC  shall  inform  OSHA  as  soon 
as  possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
including  details; 

•  FMRC  shall  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

•  FMRC  shall  always  cooperate  with 
OSHA  to  assure  with  the  spirit  as  well 
as  the  letter  of  its  recognition  and  29 
CFR  1910.7. 

Effective  Date:  This  recognition  will 
become  effective  on  August  16. 1995 
and  will  be  valid  for  a  period  of  five 
years  from  that  date,  until  August  16, 
2000,  unless  tmminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  D.C  this  10th  day 
of  August.  199S. 
Jowph  A.  Dtmr, 
Adktant  Secretary. 

[PR  Doc.  9S-20259  Piled  8-15-95;  8:46  am) 
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[Doelwt  No.  NRTL-3-02] 


TUV  Rheinland  of  North  Amarfca.  Inc. 

agency:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  TUV  Rheinland  of  North 
America  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 


EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  August  16. 1995 
and  will  be  valid  for  a  period  of  five 
years  from  that  date,  until  August  16,^ 
2000,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
NRTL  Recognition  Program. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W.. 
Room  N3653.  Washington.  D.C  20210  . 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Final  Decision 

Notice  is  hereby  given  that  TUV 
Rheinland  otNorth  America,  Inc. 
(TUV),  which  made  application  for 
recognition  pursuant  to  29  CFR  1910.7 
for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  has 
been  pecognized  as  a  Nationally 
Recognized  Testing  Laboratory  for  the 
equipment  or  material  Usted  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is:  TUV  Rheinland  of 
North  America,  Inc.,  12  Commerce 
Road,  NewtoMm,  Connecticut  06470. 

Background 

TUV  Rheinland  of  North  America, 
Inc.  is«  privately  held  Product  Safety 
and  Quality  Assurance  Testing  firm 
with  ofBces  throughout  the  United 
States  and  Canada.  TUV  Rheinland  of 
North  America,  Inc.  is  wholly  owned  by 
TUV  Rheinland  e.  V.  of  Cologne, 
Germany.  The  only  facility  for  which 
TUV  has  requested  recognition  is  its 
North  American  Headquarters  located  in 
Newtown,  Connecticut  (see  Exhibit  2. 
C,  p  2  of  cover  letter,  and  Attachments 
2,  3,  and  4).  TUV  Rheinland  of  North 
America,  Inc  is  a  U.S.  corporation 
incorporated  in  the  state  of  Delaware  in 
1983.  (SeeEx.  2.E.,Att.  5). 

On  November  19, 1993,  the 
Occupational  Safety  and  Health 
Administration  published  a  notice  of 
appUcation  for  recognition  as  a 
nationally  recognized  testing  laboratory 
of  TUV  Rheinland  of  North  America, 
Inc.  in  the  Federal  Register,  ptirsuant  to 
29  CFR  1910.7  (58  FR  61101).  The 
notice  included  a  preliminary  finding 
that  TUV  could  meet  the  requirements 
for  recognition  detailed  in  29  CFR 
1910.7  and  it  invited  public  comment 
on  the  application  by  January  18. 1994. 

On  January  6, 1994,  MET 
Laboratories.  Inc.  (MET)  submitted 
comments  in  response  to  the 
preliminary  finding  (58  FR  61101) 
opposing  TUV's  recognition  as  a  NRTL 
primarily  based  upon  OSHA's  not 
having  referenced  a  determination  of 
TUV/NA's  statiis  as  either  a  foreign 
entity  or  foreign  based.  (See  Ex.  4-1). 


On  January  12, 1994,  AOL  (formerly, 
the  American  Council  of  Independent 
Laboratories,  Inc.)  requested  an 
extension  of  time  in  which  to  submit 
comments  on  the  application  (Ex.  4-2). 
The  ACIL  claimed  that  its  preliminary 
investigation  had  uncovered 
"substantial  deficiencies"  in  the 
appUcation  and  that  more  time  was 
necessary  to  submit  pertinent 
dociunentation  related  to  the  instant 
appUcation.  AQL  raised  the  issue  of 
whether  the  appUcant  is  completely 
independent  fi^m  the  parent 
organization.  According  to  the  AOL,  the 
resolution  of  the  questions  raised  would 
require,  among  other  things,  the  study 
and  analysis  of  relevant  German  laws 
and  requested  additional  time  until 
March  18, 1994,  to  file  its  comments  on 
TUV's  appUcation.  (See  Ex.  4-2). 

The  applicant  responded  to  ACIL's 
comments  on  February  8/ 1994,  refuting 
ACIL's  statement  that  TUV  Rheinland  of 
North  America,  Inc.  may  not  be  able  to 
ooerate  independently  of  TUV 
Rheinland  of  Cologne.  (See  Ex.  5). 

After  a  careful  review  of  all 
comments,  the  request  for  an  extension 
of  time  for  comment  was  accepted  by 
OSHA,  and  the  comment  period  was 
actuaUy  extended  until  April  4, 1994. 
(59  FR  10432).  (See  Ex.  6). 

Two  comments  were  received  in 
response  to  59  FR  10432,  the  Federal 
Registernotice  of  extension  of  the 
comment  period. 

One  comment,  dated  March  3, 1994, 
was  from  MET  Laboratories,  Inc.  (MET), 
and  discussed  TUV/NA's  appUcaticm  for 
a  registered  certification  mark  and  the 
status  of  TUV  as  a  U.S.  corporation.  (See 
Ex.  7-2). 

The  other  comment  was  fivm  AOL, 
and  was  dated  Manih  4, 1994.  The  major 
issues  raised  pertained  to  the  status  of 
TUV  as  "foreign  based";  the  improper 
use  of  a  certification  mark;  and  TUV 
Rheinland  as  an  association  consisting, 
in  part,  of  manufecturers.  (See  Ex.  7-1). 

After  a  thoroiigh  review  of  the 
comments  and  TUV's  response,  dated 
July  28. 1994  (Ex.  8),  by  both  OSHA  and 
the  Office  of  the  SoUdtor  of  the  U.S. 
Department  of  Labor,  the  determination 
was  made  that  the  appUcant  is 
independent  in  the  sense  that  it  is  not 
a  foreign  entity  or  foreign  based.  While 
TUV  Rheinland  of  NorA  America,  Inc., 
which  is  incorporated  in  the  United 
States,  is  a  subsidiary  of  TUV  Rheinland 
e.  v.,  which  is  based  in  Cologne, 
Germany,  it  is  no  different  fr^m  other 
NRTLs  which  are  incorporated  in  the 
U.S.  and  owned  by  foreign  entities,  and 
which  are  not  considered  as  foreign 
based.  Further,  the  decision  whether  or 
not  to  certify  a  product  under  the  NRTL 
program  is  made  solely  by  TUV 
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Rheinland  of  North  America,  Inc.  If  a 
formal  interpretation  of  any  portion  of  a 
standard  used  to  certify  a  product  in 
conjunction  with  the  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
program  is  necessary,  it  will  be 
determined  by  means  of  internal  staff 
meetings  among  senior  engineers  of 
TUV  Rheinland  of  North  America,  Inc. 
In  the  event  that  an  interpretation  issue 
remains  after  such  a  meeting,  it  will  be 
referred  to  the  appropriate  Technical 
Advisory  Group  (TAG)  which,  for  the 
ANSI/UL  1950  test  standard,  is  the  U.S. 
TAG  Technical  Committee  (TC)  74  of 
the  International  Electrotechnical 
Conunission  (EEC).  (See  Ex.  9). 

With  regard  to  its  application  to  the 
U.S.  Patent  and  Trademark  Office  for  a 
certified  registration  mark.  TUV 
Rheinland  of  North  America,  Inc.  has 
filed  an  application  for  a  certification 
mark  registration  which,  in  addition  to 
a  design,  will  also  contain  the  name  of 
the  organization,  i.e.,  "  TUV  Rheinland 
of  North  America,  Inc.".  (See  Ex's.  8  and 
10). 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
record  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
following  findings: 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  Usted,  labeled  or 
accepted,  the  laboratory  must  have  the 
capabiUty  (including  proper  testing 
equipment  and  faciUties,  trained  staff, 
written  testing  procedures,  and 
caUbration  and  quaUty  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  TUV  does  have  testing  equipment 
and  facilities  appropriate  for  the  areas  of 
recognition  it  seeks.  The  laboratory  has 
available  all  the  general  test  equipment 
required  to  perform  the  testing  required 
by  the  standards. 

TUV's  laboratory  has  adequate  floor 
space  for  testing  and  evaluation  and  an 
adequate  niunber  of  technical  and 
professional  f)ersonnel  to  accomplish 
the  services  required  for  the  present 
workload  in  the  areas  of  recognition  it 
seeks.  Environmental  conditions  in  the 
laboratory  are  adequately  controlled  for 
the  type  of  testing  performing  in  the 
laboratory. 

OSHA  has  determined  that  TUV  has 
appropriate  written  test  procedures,  and 
calibration  and  quality  control  programs 
to  enable  it  to  adequately  perform 
appropriate  testing. 


Creditable  Reports/Cmnplaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  reco^ized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  TUV 
Rheinland  of  North  America,  Inc.  meets 
these  criteria. 

TUV's  application  as  well  as  the  on- 
site  review  report  indicate  that  the 
applicant  does  maintain  effective 
procedures  for  producing  creditable 
findings  and  reports  that  are  objective. 
The  laboratory  maintains  a  written 
procedure  for  identifying  product 
samples  submitted  for  testing  to  ensure 
that  there  is  no  confusion  regarding  the 
identity  of  the  samples  or  the  results  of 
the  measurement.  These  procedures 
include  the  receipt,  retention,  and 
disposal  of  products  submitted  for 
testing. 

TUV  also  has  a  procedure  for 
handling  complaints  from  any 
interested  parties  as  well  as  clients. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  Testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  mi^t  not  be  one  specific 
test  standard  covering  the  new  product 
or  material.  TUV  has  applied  for 
recognition  in  the  first  category. 

FoUow-Up  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  foUow-up 
procediures.  to  the  extent  necessary,  for 
the  partioilar  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

TXIV  has  a  written  procedure  making 
its  clients  subject  to  four  unannounced 
on-site  follow-up  inspections  annually. 
This  formal  inspection  procedure 
includes  standardized  inspection  forms. 
Listed  products  are  also  subject  to  field 
audits.  TUV  reserves  the  right  to 
conduct  field  audits  on  any  certified  or 
Usted  product  by  purchasing  the 
product  from  the  manufacturer, 
distributor,  or  retailer.  The  audit 
procedure  is  the  same  that  for  a  follow- 
up  inspection. 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 


standard  that  is  ciurently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  anfl  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials. 

The  standard  that  TUV  has  requested 
is  an  ANSI/UL  standard  and,  therefore, 
meets  the  requirements  of  section 
1910.7(c). 

Final  Decision  and  Order 

Based  upon  a  preponderance  of 
evidence  resulting  from  an  examination 
of  the  complete  appUcation.  the 
supporting  documentation,  the 
comments  and  rebuttal  from  TUV,  and 
the  OSHA  staff  finding  including  the 
on-site  report.  OSHA  finds  that  TUV 
Rheinland  of  North  America,  Inc.  has 
met  the  requirements  of  29  CFR  1910.7 
to  be  recognized  by  OSHA  as  a 
NationaUy  Recognized  Testing 
Laboratory  to  test  and  certify  certain 
equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR     ■* 
1910.7.  TUV  Rheinland  of  North 
America.  Inc..  is  hereby  recognized  as  a 
NationaUy  Recognized  Testing 
Laboratory  subject  to  the  limitations  and 
conditions  listed  below: 

Limitations 

This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910.  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification,  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
Umited  to  the  use  of  the  following  test 
standard  for  the  testing  and  certification 
of  equipment  or  materials  included 
within  the  scop>e  of  this  standard: 

•  TUV  has  stated  that  the  standard  is 
used  to  test  and  certify  equipment  or 
materials  which  may  be  used  in 
environments  under  OSHA's 
jurisdiction.  This  standard  is  considered 
an  appropriate  test  standard  under  29 
CFR  1910.7(c): 

ANSI/UL  1950— Information 
Technology  Equipment  Including 
Electrical  Business  Equipment 

Conditions 

TUV  Rheinland  of  North  America. 
Inc.  shall  also  abide  by  the  following 
conditions  of  its  recognition,  in  addition 
to  those  already  required  by  29  CFR 
1910.7: 

•  The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  TUV's  faciUties  and  records  for 
purposes  of  ascertaining  continuing 
compUance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 
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•  Because  of  4he  interval  between  the 
on-site  assessment  and  this  recognition, 
those  procedures  authorized  by  the 
"Nationally  Recognized  Testing 
Laboratories:  Clarification  of  the  T)rpes 
of  Programs  and  Procedures,"  60  FR 
12980,  dated  March,  9, 1995,  must  be 
applied  for  in  accordance  with  the 
requirements  sp>ecified  therein; 

•  If  TUV  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

•  TUV  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  TUV  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

•  TUV  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
including  details; 

•  TUV  shall  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

•  TUV  shall  continue  to  cooperate 
with  OSHA  to  assure  compUance  with 
the  spirit  as  well  as  the  letter  of  its 
rec«]mition  and  29  CFR  1910.7. 

Effective  Date:  This  recognition  will 
become  effective  on  August  16, 1995 
and  will  be  valid  for  a  period  of  five 
years  bom  that  date,  until  August  16. 
2,000,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  D.C  this  10  day  of 
August,  1995. 

Jonfik  A.  Deer. 

Assistant  Secntary. 

[FR  Doc.  95-202S8  Piled  »-lS-95;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AQENCY:  National  Endowment  for  the 

Hiunanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Hiunanities  Panel  will 


be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Etavid  C  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 

SUPPt-EMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  disctission  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursiiant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  DATE:  September  14-16, 1995. 
TIME:  9  a.m.  to  5.30  pan. 
BOOM:  A30. 

PROGRAM:  This  meeting  will  review 
applications  submitted  to  Special  Projects  for 
the  Special  Competitive  deadline  of  July  28, 
1995,  submitted  to  the  Division  of  Public 
Programs,  for  the  projects  beginning  after 
January  1, 1996 

2.  DATE:  September  IS,  1995. 
TIME:  8:30  a.m.  to  5  p.m. 
i?OOM:  315. 

PROGRAM:  This  meeUng  will  review 
applications  for  projects  in  Interpretive 
Research  Conference  Projects,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  January  1. 1996. 

3.  DATE:  September  25-26, 1995. 
TIME:  9  a.m.  to  5:30  p.m. 
ROOM:  315. 

PROGRAM:  This  meeting  will  review 
proposals  submitted  to  the  September  15 
deadline  in  the  Higher  Education  Humanities 
Focus  Grants  Pro-am,  for  projects  begiiming 
after  April  1996. 

David  C  Fisher,  Jr., 

Advisory  Committee.  Management  Officer. 

[FR  Doc.  95-20280  Filed  8-15-95;  8:45  am) 

BIUJNQ  COOC  783a-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
September  6, 1995,  Room  T-2B1, 11545 
Rockvllle  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  September  6,  1995-1:00 
p.m.  Until  the  Conclusion  of  Business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contactings 
the  cognizant  ACRS  staff  person.  Dr.  -^  y 
John  T.  Larkins  (telephone:  301/415-  "^ 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occiured. 
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Dated:  August  10, 1995. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  95-20236  Filed  8-15-95;  8:45  am] 
BILUNQ  COOC  7SM-01-M 


BIweeMy  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Sig^iificant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  21, 
1995,  through  August  4,  1995.  The  last 
biweekly  notice  was  published  on 
Wednesday,  August  2, 1995  (60  FR 
39430). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 

{>roposed  determination  that  the 
bllowing  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
vrithin  30  days  after  the  date  of 


publication  of  this  notice  vrill  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  licmse 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  alter  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Rules  Review  and 
Ehrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  September  15, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  pubUc 
dociunent  room  for  the  particular     , 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 


is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order  ^ 

As  reqiiired  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particiilarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docmnents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
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proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  fiJe  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street.  NW..  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Niunber  N1023  and  the 
following  message  addressed  to  (Pro)ect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 


the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gehnan 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facihty  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliflb  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  March 
15, 1995,  as  supplemented  on  Jime  29, 
1995. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  Nos.  1  and  2,  Technical 
Specifications  (TSs)  Section  6, 
"Administrative  Controls,"  to  be 
consistent  with  the  guidance  provided 
in  NUREG-1432,  "Standard  Technical 
Specifications.  Combustion  Engineering 
Plants."  The  proposed  changes  will 
relocate  several  requirements  to  other 
documents  and  programs  consistent 
with  NUREG-1432  and  other  NRC 
guidance  addressing  the  administrative 
section  of  the  TSs  such  as  the  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors,"  published  in  the 
Federal  Register  on  July  22, 1993  (58  FR 
39132). 

The  Commission  indicated  that 
compliance  with  the  Final  Policy 
Statement  satisfies  Section  182a  of  the 
Act.  In  f)articular.  the  Commission 
indicated  that  certain  items  could  be 
relocated  from  the  TSs  to  licensee- 
controlled  docmnents.  consistent  with 
the  standard  enunciated  in  Portland 
General  Electric  Co.  (Trojan  Nuclear 
Plant),  ALAB-531, 9  NRC  263,  273 
(1979).  In  that  case,  the  Atomic  Safety 
and  Licensing  Appeal  Board  indicated 
that  "technical  specifications  are  to  be 
reserved  for  those  matters  as  to  which 
the  imposition  of  rigid  conditions  or 
limitations  upon  reactor  operation  is 
deemed  necessary  to  obviate  the 
possibility  of  an  abnormal  situation  or 
event  giving  rise  to  an  immediate  threat 
to  the  public  health  and  safety."  The 
poUcy  statement  encouraged  Ucensees 
to  adopt  the  apphcable  improved  STSs 
and  provided  some  guidance  for  the 
conversion  fit)m  the  present  plant- 
specific  TSs  to  the  improved  Standard 
TSs. 

The  proposed  changes  will  provide 
significant  human  factors  improvement 


to  the  TSs  by  accomplishing  the 
following:  (1)  relocating  existing 
requirements  to  licensee  controlled 
documents  consistent  with  the  policy 
statement;  (2)  eliminating  requirements 
which  duplicate  regulations;  (3) 
relocating  similar  requirements  within 
the  same  section;  (4)  editorial  changes; 
and  (5)  adding  requirements  consistent 
with  NUREG-1432. 

In  addition,  the  licensee  proposes 
dual  rolls  for  the  Shift  Technical 
Advisor  (STA)  and  the  establishment  of 
a  TS  Bases  Control  Program.  Allowing 
the  STA  to  perform  dual  rolls  is  not 
permitted  by  the  ourent  TSs.  but  the 
current  NRC  guidance  allows  the  STA  to 
perform  a  dual  roll.  The  proposed  new 
TS  Bases  Control  Program  will  define 
the  appropriate  methods  and  reviews 
required  to  implement  a  TS  Bases 
change  which  is  also  consistent  with  the 
ourent  NRC  guidance.  Two  other 
proposed  changes,  not  specifically 
covered  by  the  above  groupings,  include 
a  reduction  in  reporting  requirements 
and  utilizing  a  more  effective  option  for 
estimating  doses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Relocating  existing  requirements  to 
Baltimore  Gas  and  Electric  Company  (BGB)- 
controlled  docimients.  eliminating 
requirements  which  duplicate  regulations, ' 
locating  similar  requirements  wiSiin  the 
same  sections  and  making  necessary  editorial 
corrections  to  incorporate  the  proposed 
changes  provide  Technical  Specifications 
which  are  easier  to  use.  Because  existing 
requirements  are  relocated  to  established 
BGE  programs  where  changes  to  those 
programs  are  controlled  by  regulatory 
requirements,  there  is  no  reduction  in 
ctHnmitment  and  adequate  control  is  still 
maintained.  Likewise,  the  elimination  of 
requirements  which  duplicate  regulations 
enhances  the  usability  of  the  Technical 
Specifications  without  reducing 
commitments.  Locating  similar  requirements 
within  the  same  sections  and  makhig 
necessary  editorial  corrections  to  incorporate 
the  proposed  changes  neither  add  nor  delete 
requirements,  but  merely  clarify  and  improve 
the  readability  and  understanding  of  the 
Technical  Specifications.  Since  the 
requirements  remain  the  same,  these  changes 
only  affect  the  method  of  presentation  and 
would  not  affect  possible  initiating  events  for 
accidents  previously  evaluated  or  any  system 
fiinctional  requirement.  Therefore,  the 
proposed  changes  would  not  involve  a 
significant  increase  in  the  protiability  or 
consequences  of  an  accident  previously 
evaluated. 
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Since  the  Shift  Technical  Adviser  (STA)  is 
not  considered  an  initiator  to  any  previously 
evaluated  accident  nor  considered  in  the 
accident's  response,  the  use  of  a  dual  role 
STA  would  not  increase  the  probability  or 
consequences  of  any  previously  evaluated 
aocident 

The  Technical  Specification  Bases  Control 
Program  provides  controls  which  ensure 
appropriate  reviews  of  changes  to  the  Bases. 
Because  NRC  approval  is  still  needed  for 
changes  to  the  Bases  which  affect  the 
Technical  Specifications,  the  proposed 
Program  would  not  affect  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

Eliminating  the  requirement  for  submitting 
two  reports  which  place  unwarranted 
administrative  burden  on  both  Baltimore  Gas 
and  Electric  Company  and  the  NRC  has  no 
afitect  on  the  probability  or  consequences  of 
an  accident  previously  evaluated.  Therefore, 
the  proposed  changes  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Replacing  the  film  badge  with  the 
electronic  personal  dosimeter  provides  a 
more  effective,  efficient,  state-of-the  art 
option  for  estimating  dose  and  would  not 
impact  accidents  previously  evaluated. 
Therefore,  the  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

As  discussed  previously,  relocating 
existing  requirements  to  BGE-controlled 
documents,  eliminating  requirements  which 
duplicate  regulations,  locating  similar 
requirements  within  the  same  sections  and 
making  necessary  editorial  corrections  to 
incorporate  the  proposed  changes  will  not 
affect  any  plant  system  or  structure,  nor  will 
it  affect  any  system  functional  or  operability 
requirements.  Consequently,  no  new  failure 
modes  are  introduced  as  a  result  of  the 
proposed  changes.  Therefore,  these  types  of 
changes  would  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

Because  the  STA  does  not  perfbnn 
equipment  design  or  equipment 
manipulation,  the  use  of  a  dual  role  STA 
would  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated.  Since  the  Technical 
Specification  Bases  Control  Program 
represents  an  administrative  function 
p«formed  under  existing  regulatory  controls, 
it  too  would  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
previously  evaluated. 

The  addition  of  new  programs  which 
incorporate  existing  Technical  Specification 
requirements  and  commitments  will  have  no 
effect  on  the  design  or  operation  of  the  plant 
and  would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
previously  evaluated. 

A  reporting  function  such  as  report 
submittals  would  not  change  the 
configuration  or  operation  of  the  plant. 
Consequently,  the  elimination  of  the 


requirement  to  submit  the  Startup  Report  and 
the  Special  Report  dealing  with  iodine 
activity  levels,  would  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Since  the  operation  or  configuration  of  the 
plant  is  not  changed  by  the  type  of  pereonal 
dosimeter,  this  change  would  not  create  the 
possibility  of  a  new  or  diflierent  type  of 
accident  from  any  accident  previously 
evaluated. 

Therefore,  the  proposed  changes  would  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Relocating  existing  reouirements  to  BGE- 
controlled  documents,  eliminating 
requirements  which  duplicate  regulations, 
locating  similar  requirements  within  the 
same  sections  and  making  necessary  editorial 
corrections  to  incorporate  the  proposed 
changes  would  not  affect  the  Updated  Final 
Safety  Analysis  Report  design  bases,  accident 
analysis  assumptions  or  any  margin  of  safety 
described  in  the  Technical  Specification 
Bases.  In  addition,  these  proposed  changes 
do  not  affect  effluent  release  limits, 
monitoring  equipment  or  practices. 
Therefore,  these  proposed  changes  would  not 
involve  a  significant  reduction  in  a  maigin  of 
safety. 

The  use  of  an  STA  should  provide  an 
additional  margin  of  safety  in  the  accident 
response  function  of  licensed  operators 
beyond  that  considered  in  the  accident 
analysis.  Since  the  STA  is  required  to  have 
the  same  training  and  educational 
qualifications  in  either  the  individual  or  dual 
role,  the  use  of  a  dual  role  STA  should  have 
minimal  impact.  Consequently,  the  proposed 
change  would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Technical  Specification  Bases  Control 
Program  is  an  administrative  change 
controlling  how  Technical  Specification 
t)asis  information  is  reviewed  and 
incorporated.  Therefore,  this  change  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  addition  of  new  programs  which 
incorporate  existing  Technical  Specification 
requirements  and  commitments  will  have  no 
effect  on  the  design  or  operation  of  the  plant 
and  would  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

Activities  described  in  the  Startup  Report 
will  continue  to  be  performed  and  corrective 
action  taken  when  required.  Similarly,  iodine 
activity  levels  will  continue  to  be  monitored 
and  actions  taken,  including  the  issuance  of 
a  licensee  Event  Report  when  conditions 
warrant.  Considering  the  above,  elimination 
of  the  two  reporting  requirements  would 
have  no  impact  on  the  margin  of  safety. 

Plant  operating  parameters  are  not  affected 
by  the  type  of  personnel  monitoring  device 
used  and  as  a  consequence,  would  not 
impact  a  margin  of  safety.  Since  the 
replacement  dosimeter  provides  a  more 
effective  mechanism  for  estimating  dose, 
there  is  no  degradation  in  personal  safety 
levels.  Consequentiy,  the  proposed  change 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Ekite  of  application  for  amendment 
requests:  September  17, 1993,  as 
supplemented  July  28, 1995 

Description  of  amendment  requests: 
As  a  result  of  findings  by  a  Diagnostic 
Evaluation  Team  inspection  performed 
by  the  NRC  staff  at  the  Dresden  Nuclear 
Power  Station  in  1987.  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
made  a  decision  that  both  the  Dresden 
Nuclear  Power  Station  and  sister  site 
Quad  Cities  Nuclear  Power  Station 
needed  attention  focused  on  the  existing 
custom  Technical  Specifications  (TS) 
used. 

The  licensee  made  the  decision  to 
initiate  a  Technical  Specification 
Upgrade  Program  (TSUP)  for  both 
Dresden  and  Quad  Cities.  The  licensee 
evaluated  the  current  TS  for  both 
Dresden  and  Quad  Cities  against  the 
Standard  Technical  Specifications  (STS) 
contained  in  NUREG-0123.  "Standard 
Technical  Specifications  General 
Electric  Plants  BWR/4."  The  licensee's 
evaluation  identified  numerous 
potential  improvements  such  as 
clarifying  requirements,  changing  TS  to 
make  them  more  imderstandable  and  to 
eliminate  interpretation,  and  deleting 
requirements  that  are  no  longer 
considered  current  with  industry 
practice.  As  a  result  of  the  evaluation. 
ComEd  has  elected  to  upgrade  both  the 
Dresden  and  Quad  Cities  TS  to  the  STS 
contained  in  NUREG-0123. 

The  TSUP  for  Dresden  and  Quad 
Cities  is  not  a  complete  adoption  of  the 
STS.  The  TSUP  focuses  on  (1) 
integrating  additional  information  such 
as  equipment  operability  requirements 
during  shutdown  conditions.  (2) 
clarifying  requirements  such  as  limiting 
conditions  for  operation  and  action 


42600  Federal  Register  /  Vol.  60.  No.  158  /  Wednesday.  August  16.  1995  /  Notices 


statements  utilizing  STS  terminology. 
(3)  deleting  su{>erseded  requirements 
and  modifications  to  the  TS  based  on 
the  licensee's  responses  to  Generic 
Letters  (GL).  and  (4)  relocating  specific 
items  to  more  appropriate  TS  locations. 

The  September  17, 1993,  and  July  28, 
1995,  applications  proposed  to  upgrade 
only  Section  3/4.5  (Emergency  Core 
Cooling  Systems)  of  the  Dresden  and 
Quad  Cities  TS. 

Basis  for  proposed  no  significant 
hazards  considemtiondetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Implementation 
of  these  changes  will  provide  increased 
reliability  of  equipment  assimied  to  operate 
in  the  current  safety  analysis,  or  provide 
continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits,  and  as  such,  will  not  significantly 
increase  the  prolrability  or  consequences  of  a 
previously  evaluated  accident. 

Some  of  the  proposed  changes  represent 
minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  The  proposed  amendment 
for  Dresden  and  Quad  Qties  Station's 
Technical  Specification  Section  3/4.5  are 
t>ased  on  STS  guidelines  or  later  operating 
BWR  plants'  NRC  accepted  changes.  Any 
deviations  bom  STS  requirements  do  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents  for  Dresden  or  Quad  Cities 
Stations.  The  proposed  amendment  is 
consistent  with  the  current  safety  analyses 
and  has  been  previously  determined  to 
represent  sufficient  requirements  for  the 
assurance  and  reliability  of  equipment 
assumed  to  operate  in  the  safety  analysis,  or 
provide  continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits.  As  such,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  associated  systems  that  make  up  the 
Emergency  Core  Cooling  Systems  are  not 
assiuned  in  any  safety  analysis  to  initiate  any 
accident  sequence  for  Dresden  or  Quad  Qties 
Stations;  therefore,  the  probability  of  any 
accident  previously  evaluated  is  not 
increased  by  the  proposed  amendment.  In 
addition,  the  proposed  surveillance 
requirements  for  the  proposed  amendments 
to  these  systems  are  generally  more 
prescriptive  than  the  current  requirements 
specified  within  the  Technical 
Specifications.  Th«  additional  stjrveillance 
requirements  improve  the  reliability  and 


availability  of  all  affected  systems  and 
therefore,  reduce  the  consequences  of  any 
accident  previously  evaluated  as  the 
probability  of  the  systems  outlined  within 
Section  3/4.5  of  the  proposed  Technical 
Specifications  performing  their  intended 
function  is  increased  by  Uie  additional 
surveillances. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  ciurent 
requirements  to  a  more  generic  format,  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis,  and  some  minor 
curtailments  of  the  current  requirements 
which  are  based  on  generic  guidance  or 
previously  approved  provisions  for  other 
stations.  These  changes  do  not  involve 
revisions  to  the  design  of  the  station.  Some 
of  the  changes  may  involve  revision  in  the 
operation  of  the  station;  however,  these 
provide  additional  restrictions  which  are  in 
accordance  with  the  current  safety  analysis, 
or  are  to  provide  for  additional  toting  or 
surveillances  which  will  not  introduce  new 
feilure  mechanisms  beyond  those  already 
considered  in  the  current  safety  analyses. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Station's  Technical  Specification 
Section  3/4.5  is  based  on  STS  guidelines  or 
later  operating  BWR  plants'  NRC  accepted 
changes.  The  proposed  amendment  has  been 
reviewed  for  acceptability  at  the  E)resden  and 
Quad  Cities  Nuclear  Power  Stations 
considering  similarity  of  system  or 
component  design  versus  the  STS  or  later 
operating  BWRs.  Any  deviations  from  STS 
requirements  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated  for  Dresden  or  Quad 
Cities  Stations.  No  new  modes  of  operation 
are  introduced  by  the  proposed  changes. 
Surveillance  requirements  are  changeid  to 
reflect  improvements  in  technique,  fi^uency 
of  performance  or  operating  experience  at 
later  plants.  Proposed  changes  to  action 
statements  in  many  places  add  requirements 
that  are  not  in  the  present  technical 
sp)ecifications.  The  proposed  changes 
maintain  at  least  the  present  level  of 
operability.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  associated  systems  that  make  up  the 
Emergency  Core  Cooling  Systems  are  not 
assumed  in  any  safety  analysis  to  initiate  any 
accident  sequence  for  Dresden  or  Quad  Cities 
Stations.  In  addition,  the  proposed 
surveillance  requirements  for  affected 
systems  associated  with  the  Emergency  Core 
Cooling  Systems  are  generally  more 
prescriptive  than  the  current  requirements 
specified  within  the  Technical 
Specifications;  therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  fittm  any 
previously  evaluated. 

Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  foiToat,  the 
addition  of  requirements  which  are  based  on 


the  current  safety  analysis,  and  some  minor 
ci  rtailments  of  the  current  requirements 
which  are  based  on  generic  guidance  or 
previously  approved  provisions  for  other 
stations.  Some  of  the  latter  individual  items 
may  introduce  minor  reductions  in  the 
margin  of  safety  when  compared  to  the 
current  requirements.  However,  other 
individual  changes  are  the  adoption  of  new 
requirements  which  will  provide  significant 
enhancement  of  the  reliability  of  the 
equipment  assumed  to  operate  in  the  safety 
analysis,  or  provide  enhanced  assurance  that 
specified  parameters  remain  with  their 
acceptance  limits.  These  enhancements 
compensate  for  the  individual  minor 
reductions,  such  that  taken  together,  the 
proposed  changes  will  not  significantly 
reduce  the  margin  of  safety. 

The  proposed  amendment  to  Technical 
Specification  Section  3/4.5  implements 
present  requirements,  or  the  intent  of  present 
requirements  in  accordance  with  the 
guidelines  set  forth  in  the  STS.  Any 
deviations  bom  STS  requirements  do  not 
significantly  reduce  the  margin  of  safety  for 
Dresden  or  Quad  Cities  Stations.  The 
proposed  changes  are  intended  to  improve 
readability,  usability,  and  the  understanding 
of  technical  specification  requirements  while 
maintaining  acceptable  levels  of  safe 
operation.  The  proposed  changes  have  been 
evaluated  and  found  to  be  acceptable  for  use 
at  Dresden  or  Quad  Cities  based  on  system 
design,  safety  analysis  requirements  and 
operational  performance.  Since  the  proposed 
changes  are  based  on  NRC  accepted 
provisions  at  other  operating  plants  that  are 
applicable  at  Dresden  or  Quad  Cities  and 
maintain  necessary  levels  of  system  or 
component  reliability,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  ^e 
margin  of  safety. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Stations  will  not  reduce  the 
availability  of  systems  associated  with  the 
Emergency  Core  Cooling  Systems  when 
required  to  mitigate  accident  conditions; 
therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Public 
Library.  604  Liberty  Street.  Morris. 
Illinois  60450:  for  Quad  Cities.  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60690 

NRC  Project  Director  Robert  A.  Capra 
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Duke  Po«rer  Company,  et  al..  Docket 
Nob.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  June  17, 
1993,  as  supplemented  July  5, 1995 

Description  of  amendment  request: 
The  initial  proposed  amendment 
request  dated  June  17, 1993,  was 
previously  noticed  in  the  Federal 
Register  on  July  21. 1993  (58  FR  39048). 
The  proposed  amendment  would  revise 
Technical  Specification  5.3.1,  "Fuel 
Assemblies"  to  provide  flexibility  in  the 
repair  of  fuel  assemblies  containing 
damaged  and  leaking  fuel  rods  by 
reconstituting  the  assemblies  in 
accordance  with  the  guidance  in 
Generic  Letter  (GL)  90-02.  Supplement 
1,  "Alternative  Requirements  For  Fuel 
Assemblies  In  The  Design  Features 
Section  Of  Technical  Specifications," 
issued  on  July  31, 1992.  "Hie  application 
is  also  generally  consistent  with  the 
format  and  content  of  the  improved 
Standard  Technical  Specifications  for 
Westinghouse  plants  provided  in 
NUREG-1431. 

Additional  information  was  submitted 
on  July  5, 1995,  that  added  TS  changes 
to  increase  the  fuel  enrichment  limit 
from  4.0  to  5.0  weight  percent  U-235 
that  were  not  previously  included  the 
initial  June  17, 1993,  amendment 
apphcation.  This  additional  information 
is  being  noticed  to  provide  for  public 
comment  and  opportimity  for  hearing. 

Basis  for  proposed  no  significant 
hazards  considemtiondetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (58  FR  39048).  The  NRC 
staff's  analysis  of  the  July  5, 1995. 
supplement  against  the  standards  of  10 
CFR  50.92(c)  is  presented  below. 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  is  no  increase  in  the  probability 
or  consequences  of  an  accident  in  the 
new  fuel  vault  since  the  only  accident 
that  would  be  affected  by  this  change 
would  be  a  criticality  accident  and  it 
has  been  shown  that  the  worst-case  kerr 
imder  optimum  moderation  conditions 
continues  to  be  less  than  or  equal  to 
0.98. 

There  is  no  increase  in  the  probability 
of  a  fuel  drop  accident  in  the  Spent  Fuel 
Storage  Pool  since  the  mass  of  an 
assembly  will  not  be  significantly 
affected  by  the  increase  in  fuel 
enrichment.  The  likelihood  of  other 
accidents,  previously  evaluated  and 
described  in  Section  9.1.2  of  the  Final 
Safety  Analysis  Report  (FSAR),  is  also 
not  affected  by  the  proposed  changes. 


Since  the  increase  in  fuel  enrichment 
will  allow  for  extended  fuel  cycles,  it 
could  be  postulated  that  there  may  be  a 
decrease  in  fuel  movement  and  the 
probability  of  an  accident  may  likewise 
be  decreased.  There  is  also  no  increase 
in  the  consequences  of  a  fuel  drop 
accident  in  the  Spent  Fuel  Pool  since 
the  fission  product  inventory  of 
individual  fuel  assemt^es  will  not 
change  significantly  as  a  result  of 
increased  initial  enrichment.  In 
addition,  no  change  to  safety-related 
systems  is  being  made. 

Therefore,  the  consequences  of  a  fuel 
rupture  accident  remain  unchanged.  In 
addition,  it  has  been  shown  that  k^fr  is 
less  than  or  equal  to  0.95.  under  all 
conditions.  Therefore,  the  consequences 
of  a  criticality  accident  in  the  Spent 
Fuel  Pool  remain  unchanged  as  well. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  since  fuel  handling 
accidents  (fuel  drop  and  misplacement) 
are  not  new  or  different  kinds  of 
accidents.  Fuel  handling  accidents  are 
already  discussed  in  the  FSAR  for  fuel 
with  eiuichments  up  to  4.0  weight  % 
and  additional  analyses  have  b^n 
performed  for  fuel  with  enrichment  up 
to  5.00  weight  %. 

3. 

The  proposed  changes  do  not  involve 
a  significant  ieduction  in  the  margin  of 
safety. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since,  in  all  cases,  a 
spent  fuel  pool  kerr  less  than  or  equal  to 
0.95  is  being  maintained.  Criticality 
analyses  have  also  been  performed  that 
snow  that  the  new  fuel  storage  vault 
will  remain  subcritical  under  a  variety 
of  moderation  conditions,  from  fully 
flooded  to  optimum  moderation.  As 
discussed  above,  the  Spent  Fuel  Pool 
will  remain  sufficiently  subcritical 
during  any  fuel  misplacement  accident. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
supplemental  amendment  submittal 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location::  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Clurlotte,  North  Carolina 
28242 


NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  July  26, 
1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
provide  a  one-time  extension  of  the 
allowable  outage  time  from  72  hours  to 
7  days.  This  extension  is  necessary  to 
implement  a  modification  to  the 
degraded  grid  protection  system  and  the 
external  grid  trouble  protection  system. 

Basis  for  proposed  no  significant 
hazards  considemtiondetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Duke  Power  Company  (Duke)  has  made 
the  determination  that  this  amendment 
request  involves  a  No  Significant 
Hazards  Consideration  by  aj^lying  the 
standards  established  by  NRC 
regulations  in  10  CFR  50.92.  This 
ensures  that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:(l)  Involve  a 
significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated: 

Each  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  change  proposed  within  this  amendment 
request.  The  design  basis  of  the  auxiliary 
electrical  systems  is  to  supply  the  required 
engineered  safeguards  (ES)  loads  of  one  unit 
and  the  safe  shutdown  loads  of  the  other  two 
units.  The  systems  are  arranged  so  that  no 
single  feilure  will  jeopardize  plant  safety. 

"The  probability  of  any  Design  Basis 
Accident  (DBA)  is  not  significantly  increased 
by  this  change.  In  addition,  the  consequences 
of  the  accidents  are  within  the  bounds  of  the 
FSAR  analyses.  The  reliability  of  the 
emergency  power  system  is  not  significantly 
affected  by  a  one  time  extension  of  allowable 
outage  time  for  the  overhead  power  path.  The 
underground  power  path  is  adequate  to 
assure  operability  of  the  Oconee  ES  loads. 
Finally,  the  enhancement  of  the  Degraded 
[Grid]  Protection  System  will  eliminate  a 
concern  which  was  expressed  by  the  EDSFI 
audit  team. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated: 

Inoperability  of  the  yellow  bus  is 
functionally  equivalent  to  inoperability  of  the 
Keowee  Main  Step-up  Transformer  in  that  it 
renders  the  overhead  emergency  power  path 
inoperable.  The  Keowee  Main  Step-up 
Transformer  is  allowed  to  be  inoperable  for 
a  period  not  to  exceed  28  days.  This 
Technical  Specification  requirement  for  the 
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Keovree  Main  Step-up  Transformer  has  been 
reviewed  and  approved  by  the  NRC 
Therefore,  operation  of  ONS  (Oconee  Nuclear 
Station)  in  accordance  with  this  Technical 
Specification  amendment  will  not  create  any 
fiailure  modes  not  bounded  by  previously 
evaluated  accidents.  Consequently,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
kind  of  accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety: 

The  design  basis  of  auxiliary  electrical 
systems  is  to  supply  the  required  ES  loads  of 
one  Unit  and  safe  shutdown  loads  of  the 
other  two  units.  The  undeiground  power 
path  is  adequate  to  ensure  operability  of  the 
BS  loads  during  the  outage  of  the  yellow  bus. 
The  reliability  of  the  emergency  power 
system  is  not  significantly  affected  by  a  one 
time  extension  of  allowable  outage  time  for 
the  overhead  power  path.  Therefore,  there 
will  be  no  significant  reduction  in  any 
maran  of  safety. 

Toe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry,  m,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  10, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  technical  specifications  to 
minimize  the  potential  for  boron 
deletion  of  the  reactor  coolant  system 
(RCS)  during  startup  of  an  isolated  loop. 
The  changes  would  permit  RCS  loop 
isolation  only  dtuing  Modes  5  and  6. 
RCS  loop  isolation  valves  would  be 
required  open  with  power  removed 
from  each  isolation  valve  operator 
during  Modes  1, 2, 3,  and  4.  Primary 
grade  water  would  be  isolated  from  the 
RCS  during  Modes  4.  5,  and  6,  except 
during  planned  boron  dilution  or 
makeup  activities. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  would  modify 
the  method  used  to  prevent  an  inadvertent 
boron  dilution  event  during  hot  shutdown, 
cold  shutdown  and  during  refueling.  An 
uncontrolled  boron  dilution  transient  cannot 
occur  during  this  mode  of  operation. 
Inadvertent  boron  dilution  is  prevented  by 
administrative  controls  which  isolate  the 
primary  grade  water  system  isolation  valves 
from  the  Chemical  and  Volume  Control 
System,  except  during  planned  boron 
dilution  or  makeup  activities.  Thus 
imborated  water  can  not  be  injected  into  the 
reactor  coolant  system,  making  an  unplanned 
boron  dilution  at  these  conditions  hi^ly 
improbable,  since  the  source  of  unborated 
water  to  the  charging  pumps  is  isolated.  This 
precludes  the  primary  means  for  an 
inadvertent  boron  dilution  event  in  this 
mode  of  operation. 

The  primary  grade  water  system  isolation 
valves  may  be  opened  when  directed  by  the 
control  room  during  this  mode  of  operation 
only  for  a  plaimed  boron  dilution  or  makeup 
activity.  The  primary  grade  water  system 
isolation  valves  will  be  verified  to  be  locked, 
sealed  or  otherwise  seciu^d  in  the  closed 
position  after  the  planned  boron  dilution  or 
makeup  activity  is  completed.  During 
planned  boron  dilution  events,  operator 
attention  will  be  focused  on  the  boron 
dilution  process  and  any  inappropriate 
blender  operation  will  be  readily  identified. 

The  operator  has  prompt  and  definite 
indication  of  any  boron  dilution  from  the 
audible  count  rate  instrumentation  supplied 
by  the  source  range  nuclear  instrumentation. 
High  count  rate  is  alarmed  in  the  reactor 
containment  and  the  control  room.  In 
addition  a  high  source  range  flux  level  is 
alarmed  in  the  control  room.  The  count  rate 
increase  is  proportional  to  the  subcritical 
multiplication  fector. 

The  proposed  amendment  would  also 
modify  the  method  used  to  prevent  an 
adverse  reactor  transient  during  startup  of  an 
isolated  reactor  coolant  loop.  Procedures 
require  that  the  isolated  loop  water  boron 
concentration  be  verified  prior  to  opening 
loop  isolation  valves.  Procedures  also  require 
an  isolated  loop  to  be  drained  and  refilled 
from  water  supplied  from  the  Refueling 
Water  Storage  Tank  (RWST)  or  Reactor 
Coolant  System  (RCS)  prior  to  opening  either 
the  hot  or  cold  leg  isolation  valves.  Using 
water  from  the  RWST  or  RCS  ensures  1)  that 
the  boron  concentration  of  the  isolated  loop 
is  sufficient  to  prevent  a  dilution  of  the  active 
reactor  coolant  loops  and  reducing  the 
shutdown  margin  to  below  those  values  used 
in  safety  analyses  when  the  isolated  loop  is 
returned  to  service,  and  2)  that  no  single 
feilure  could  cause  an  isolated  loop  to  be 
filled  with  unborated  water. 

Thus  procedures  and  interlocks  prevent 
inadvertent  opening  of  loop  isolation  valves 
and  require  that  the  startup  of  an  isolated 
loop  be  performed  in  a  controlled  manner 
that  virtually  eliminates  any  sudden  positive 
reactivity  addition  from  boron  dilution.  Thus 
the  core  cannot  be  adversely  affected  by  the 
startup  of  an  isolated  loop  and  fuel  design 
limits  are  not  exceeded.  Therefore,  the 


proposed  change  does  not  involve  d 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2.  Does  the  change  create  the  possibility  of 
a  new  or  diffierent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  No  new  systems,  structures  or 
components  are  being  proposed.  Acceptable 
alternative  administrative  controls  are  being 
proposed  to  address  inadvertent  boron 
dilution  and  the  startup  of  inactive  reactor 
coolant  loops. 

The  primary  source  of  unborated  water 
will  be  isolated  from  injecting  by  the 
charging  pumps  into  the  reactor  coolant 
system  during  hot  shutdown,  cold  shutdown, 
and  refueling,  except  for  planned  boron 
dilution  events  and  makeup  activities.  The 
proposed  administrative  controls  prevent  the 
possible  accident  previously  evaluated,  i.e., 
an  inadvertent  boron  dilution  event. 

A  currently  installed  interlock  to 
recirculate  reactor  coolant  in  an  isolated  loop 
is  proposed  to  be  deleted.  In  its  place,  each 
reactor  coolant  isolated  loop  will  be  drained 
and  refilled  with  water  supplied  from  the 
RWST  just  before  the  loop  is  returned  to 
service.  This  administrative  control  will 
prevent  any  inadvertent  reactivity  transient 
when  returning  the  loop  to  service.  Thus,  the 
proposed  administrative  controls  will 
prevent  the  type  of  accident  previously 
evaluated 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  continue  to 
ensure  that  adequate  protection  is  provided 
against  an  inadvertent  boron  dilution  and  the 
adverse  effects  from  the  startup  of  an  isolated 
reactor  coolant  loop.  General  Design  Criteria 
10  requirements  will  not  be  exceeded  with 
respect  to  demonstrating  specified  acceptable 
fuel  design  limits.  The  required  indications 
and  functions  are  still  maintained  in 
accordance  with  current  technical 
specification  requirements  and  the  shutdown 
margin  is  unafiiected.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  Library,  663  Franklin 
Avenue,  Aliquippa,  Pennsylvania 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 
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Dvquesne  Light  Company,  et  al..  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  1,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  July  11, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  required  area  of  the  Reactor  Coolant 
System  (RCS)  overpressure  protection 
system  vent  from  3.14  square  inches  to 
2.07  square  inches.  This  vent  is 
provided  to  relieve  a  potential  RCS 
overpressure  condition  if  the  power- 
operated  relief  valves  (PORVs)  are  not 
operable.  The  proposed  vent  area  is 
equal  to  the  relief  area  of  a  PORV.  A 
single  PORV  is  capable  of  providing 
sufficient  relief  capacity  to  mitigate 
potential  low  temperature 
overpressurization  events. 
-  Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  is  considered  to  be 
editorial  since  it  replaces  the  3.14  square 
inch  vent  size  stated  in  overpressure 
protection  system  (OPPS)  Specifications 
3.4.9.3,  3.1.2.1.b,  and  3.1.2.3  and  Bases  3/ 
4.1.2  and  3/4.4.9  with  a  2.07  square  inch  vent 
size.  This  ensures  the  vent  size  stated  in  the 
technical  specifications  is  consistent  with  the 
actual  size  of  an  installed  PORV.  These 
changes  maintain  consistency  with  the 
analyses  assumptions  and  the  operation  of 
the  OPPS  in  accordance  with  applicable 
analyses  and  the  UFSAR  [Updated  Final 
Safety  Analyses  Report].  Therefore,  we  have 
concluded  that  these  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  UFSAR. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  any 
physical  changes  to  the  OPPS  or  their 
se^ints.  These  changes  do  not  change  any 
function  previously  provided  by  the  OPPS. 
These  changes  do  not  affect  any  feilure 
modes  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  residt  of  these  changes.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  in  the  UFSAR 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  aBecX  the 
operation  of  or  the  reliability  of  the  OPPS. 
Inese  changes  do  not  affect  the  manner  in 
which  the  plant  is  operated  or  involve  a 
change  to  equipment  or  features  that  affect 
the  operational  characteristics  of  the  plant. 
Therefore,  operation  of  the  plant  in 


accordance  vrith  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocqI  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  k 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  20, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.8.1.1  to 
incorporate  guidance  provided  in  NRC 
Generic  Letter  (GL)  84-15,  "Proposed 
Staff  Actions  to  improve  and  Maintain 
Diesel  Generator  Reliability,"  and  GL 
93-05,  "Line-Item  Technical 
Sp>ecification  Improvements  To  Reduce 
Surveillance  Requirements  For  Testing 
Ehuing  Power  Operation,"  which 
includes  (1)  revised  requirements  for 
testing  the  operable  emergency  diesel 
generators  (EDGs)  for  various 
combinations  of  inoi}erable  offsite 
circuits  and  EDGs  and  (2)  revised 
surveillance  requirements  for  the  EDGs. 
The  revised  surveillance  requirements 
include  specifying  generator  voltage, 
frequency  limits,  and  diesel  starting 
time.  In  addition,  several  editorial 
changes  would  be  made  to  TS  3/4.8.1.1 
which  would  be  consistent  with  the 
guidance  provided  in  the  NRC's 
Improved  Standard  Technical 
Specifications  (NUREG-1431). 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  probability  of  occurrence  of  a 
previously  evaluated  accident  is  not 
increased  because  the  allowable  outage  times 
for  the  o^ite  circuits  and  diesel  generators 
remain  unchanged.  The  consequences  of  an 
accident  previously  evaluated  is  not 
increased  because  reducing  the  diesel 


generator  test  frequency  and  permitting 
additional  test  evolutions  are  intended  to 
minimize  diesel  wear  and  mechanical  stress. 
By  eliminating  excessive  testing,  which  can 
lead  to  premature  diesel  feilures  and 
minimizing  diesel  wear  and  mechanical 
stress,  the  diesel  generator  reliability  is 
increased.  The  consequences  of  an  accident 
previously  evaluated  is  also  not  increased 
because  the  addition  of  the  parameters  for 
generator  voltage,  frequency,  and  diesel 
starting  time  to  the  surveillance  requirement 
will  provide  additional  assurance  that  the 
diesel  generators  are  performing  as  assumed 
in  the  safety  analysis.  This  proposed  change 
does  not  affect  the  availability  or  reliability 
of  the  o^ite  circuits. 

Therefore,  this  change  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  due  to  the  continued 
availability  and  reliability  of  the  A.C 
electrical  power  sources. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  alter  the 
method  of  operating  the  plant.  The  changes 
do  not  introduce  any  new  feilure  modes  and 
are  intended  to  increase  the  diesel  generator 
reliability  and  provide  additional  assurance 
that  the  diesels  are  performing  as  assumed  in 
the  safety  analysis.  The  revision  to  the 
various  action  statements  and  surveillance 
requirements  provide  assurance  that  the 
diesel  generators  will  be  able  to  power  their 
respective  safety  systems  if  required.  The 
proposed  changes  do  not  impact  the 
performance  of  any  safety  system. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  reduced 
because  the  A.C.  electrical  power  sources 
will  continue  to  provide  sufficient  capacity, 
capability,  redundancy,  and  reliability  to 
ensure  availability  of  necessary  power  to 
engineered  safety  feature  (ESF)  systems.  The 
ESF  systems  will  continue  to  function,  as 
assumed  in  the  safety  analyses,  to  ensure  that 
the  fuel,  reactor  coolant  system  and 
containment  design  limits  are  not  exceeded. 
The  elimination  of  excessive  testing  on  the 
diesel  generators  are  permitting  additional 
test  evolutions,  which  result  in  less  diesel 
wear  and  mechanical  stress,  are  intended  to 
increase  diesel  reliability.  The  increased 
reliability  of  the  diesels  adds  to  the  ability  of 
the  A.C  electrical  f)ower  source  to  provide 
power  to  ESF  systems.  The  proposed 
additions  to  the  surveillance  requirements 
will  provide  additional  assurance  of  the 
ability  of  the  A.C.  electrical  power  sources  to 
provide  power  to  ESF  systems. 

Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NEC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412.  Beaver  Valley 
PowreiStation,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  July  24, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.4.11, 
"Relief  Valves,"  and  associated  Bases  to 
make  Unit  2  TS  3/4.4.11  consistent  with 
Unit  1  TS  3/4.4.11,  which  was  revised 
by  Unit  1  License  Amendment  No.  187 
issued  on  May  15, 1995.  The  proposed 
amendment  would  also  generally  reflect 
the  guidance  provided  in  NRC  Generic 
Letter  90-06  and  in  the  NRC's  Improved 
Standard  Technical  Specifications 
(NUREG-1431). 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Implementation  of  theise  changes  will 
increase  the  availability  of  the  power- 
operated  relief  valves  (PORVs)  and  their 
associated  block  valves.  The  increased 
availability  is  obtained  through  maintaining 
power  to  the  block  valves  which  are  closed 
to  control  PORV  seat  leakage.  Maintaining 
power  to  the  block  valve  provides  the 
flexibility  of  reopening  the  valves  to  control 
reactor  coolant  system  pressure.  The 
proposed  change  modifies  Specification 
3.4.11  actions,  a  surveillance  requirement, 
and  Bases  to  generally  reflect  the 
requirements  of  Generic  Letter  (GL)  90-06, 
and  the  guidance  provided  in  NUREG-1431, 
"Improved  Standard  Technical 
Specifications"  (ISTS)  and  is  consistent  with 
the  changes  the  NRC  approved  for  Unit  No. 
1.  A  revised  stress  analysis  has  been 
omnpleted  that  takes  credit  for  the  speed  at 
which  the  block  valve  opens  when  manually 
reducing  reactor  coolant  system  pressure. 
The  block  valve  relatively  slow  opening 
speed  reduces  the  peak  pressure  surge  and 
results  in  acceptable  downstream  piping 
stress  values.  The  PORV  downstream  piping 
has  been  evaluated  asstmiing  manual  vent 
path  operation  with  cold  loop  seal  slug  flow 
and  it  has  been  determined  that  the  piping 
supports  can  accept  these  design  transient 
loads.  The  proposed  change  to  the  action 


statement  to  close  the  block  valve  to  isolate 
a  PORV  and  maintain  power  to  the  block 
valve  does  not  significantly  increase  the 
probability  of  a  small  break  loss  of  coolant 
accident.  No  PORV  function  has  been  deleted 
and  the  PORV  and  block  valve  continue  to 
be  capable  of  being  manually  closed  at  any 
time.  As  a  result  of  the  change  to  action  "a," 
an  exception  to  the  stroking  requirements  is 
no  longer  required,  therefore,  reference  to 
action  "a"  in  Surveillance  Requirement 
4.4.11.2  has  been  deleted.  Closing  the  block 
valve  for  a  PORV  that  is  not  capable  of  being 
manually  cycled  and  removing  power  to  the 
block  valve  assures  that  the  valve  will  not  be 
inadvertently  opened  when  the  condition  of 
the  PORV  is  uncertain. 

The  changes  remain  consistent  with  the 
analysis  assumptions  regarding  the  operation 
of  the  PORVs  and  block  valves  and  provides 
increased  assurance  of  their  availability  in 
mitigating  the  consequences  of  a  steam 
generator  tube  rupture  (SGTR)  accident.  The 
requirements  of  GL  90-06  are  substantially 
addressed  in  the  ISTS  which  have  been 
incorporated  here  except  for  specific  design 
difierences.  Minor  editorial  changes 
involving  capitalization  have  been 
incorporated  to  maintain  the  format  and 
content  and  do  not  affect  any  of  the 
requirements,  the  accident  analyses,  or  the 
operation  of  the  plant.  Therefore,  we  have 
concluded  that  these  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  UFSAR  (Updated  Final 
Safety  Analysis  Report]. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  the  action 
statements  for  the  PORVs  and  the  associated 
block  valves  will  improve  the  availability  of 
these  valves  for  normal  o(>eration  and  for 
mitigation  of  a  SGTR  accident  The  proposed 
changes  do  not  involve  any  physical  changes 
to  the  PORVs  or  their  setpoints.  These 
changes  do  not  delete  any  design  basis 
accident  function  previously  provided  by  the 
PORV  vent  path  nor  has  the  probability  of 
inadvertent  op>ening  been  increased. 
Accordingly,  no  new  limiting  single  foilure 
has  been  identified  as  a  result  of  these 
changes.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated  in  the  UFSAR. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  have  been 
incorporated  to  provide  the  capability  to 
manually  stroke  the  vent  path  using  the  block 
valve  to  control  the  pressure  surge  as  a  PORV 
opens.  The  resultant  downstream  piping 
forces  were  found  acceptable,  therefore, 
power  can  be  maintained  to  the  block  valve 
when  the  block  valve  has  been  closed  to 
isolate  a  PORV  because  of  excessive  seat 
leakage.  This  will  allow  operation  of  the 
PORVs  in  a  manner  similar  to  the  guidance 
provided  in  GL  90-06  to  improve  PORV 
availabiUty.  These  changes  will  improve  the 
operator  use  of  an  isolated  PORV  since  it  is 
now  analyzed  to  be  manually  cycled  with  the 
block  valve  closed  and  power  maintained  so 
the  operator  can  use  the  PORV  if  required  to 


mitigate  the  effects  of  a  SGTR  accident.  This 
is  consistent  with  the  intent  of  the  ISTS  and 
does  not  affect  the  UFSAR,  therefore, 
operation  of  the  plant  in  accordance  with  the 
proposed  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esquire,  Shaw,  Pittman.  Potts  k 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations.  Inc.  Docket  No. 
SO-368.  Arkansas  Nuclear  One.  Unit 
No.  2,  Pope  County.  Arkansas 

Date  of  amendment  request:  April  4, 
1995 

Description  of  amendment  Kquest: 
The  proposed  amendment  revises  the 
minimuim  water  level  that  is  required  to 
be  maintained  over  irradiated  fuel 
assemblies  during  latching  and 
unlatching  of  control  element 
assemblies. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  •  Does  Not  Involve  a  Significant 
Increase  in  the  Protwbility  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  fuel  handling  accident  analysis 
assumes  that  a  fuel  assembly  is  dropped 
during  fuel  handling.  During  the  latching  and 
unlatching  of  the  CEAs,  the  upper  guide 
structure  is  in  place  and  the  CEDM  extension 
shafi  assemblies  are  disconnected  bom  their 
CEA  for  subsequent  removal  with  the  vessel 
upper  guide  structure.  The  dropping  of  a 
CEA  from  the  maximum  height  of  six  inches 
will  not  damage  that  particular  fuel  assembly 
or  any  surrounding  fuel  assemblies  since  this 
movement  is  confined  to  within  the  upper 
guide  structure  and  the  guide  tubes  of  the 
associated  fuel  assembly  during  this  activity. 
This  less  than  six  inches  of  movement  does 
not  have  the  potential  to  result  in  a  fuel 
handling  accident;  therefore,  an  increase  in 
the  probability  of  this  accident  does  not 
occur.  The  requirement  to  have  at  least  23 
feet  of  water  over  the  top  of  the  irradiated 
fuel  assemblies  during  hiel  and  CEA 
movement  ensures  that,  should  a  fuel 
handling  accident  occur,  the  resulting  ofEsite 
dose  consequences  are  mitigated.  The  six 
inch  movement  of  the  CEA  during  CEA 
decoupling  does  not  constitute  fuel  or  CEA 
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movement  which  would  result  in  a  fuel 
handling  accident.  As  such.  Technical 
Specifications  are  unchanged  with  respect  to 
the  mitigating  requirements  for  a  fuel 
handling  accident. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  change  does  not  change  the 
design,  configuration,  or  method  of  operation 
of  the  plant;  therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  Because  no  new  equipment  is  being 
introduced,  and  no  equipment  is  being 
operated  in  a  manner  inconsistent  witih  its 
design,  the  possibility  of  equipment 
malhinction  is  not  increased.  The  proposed 
change  adds  an  exception  to  the  applicabiUty 
section  and  is  bounded  by  the  existing  fuel 
handling  accident  analysis. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

There  is  no  reduction  in  margin  of  safety 
in  that  23  feet  of  water  is  still  maintained 
over  the  irradiated  fuel  assemblies  anytime 
there  is  a  potential  for  a  fuel  handling 
accident.  Adding  the  exception  of  the 
latching  and  unlatching  of  the  CEAs  to  the 
applicability  section  does  not  involve  a 
change  in  the  accident  analysis  for  fiiel 
handling  which  remains  bounding. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Eatergy  Operations,  Inc..  et  al.,  Docket 
No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Qaibome  County, 
Mississippi 

Date  of  amendment  request:  July  21, 
1995 

Description  of  amendment  request: 
The  proposed  change  requests  that  the 
current  expiration  date  for  license  NPF- 
29  be  changed  to  reflect  the  issuance 
date  of  the  new  license  granted  Grand 
Gidf  on  November  1, 1984.  The  change 
consists  of  extending  the  expiration  date 
to  40  years  fit)m  the  date  of  issuance  of 


license  NPF-29  (November  1, 1984  to 
November  1,  2024). 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  proposed  change  does  not  affect  the 
design  or  operation  of  any  plant  system.  The 
effect  of  40  years  of  full  power  operations  has 
previously  been  evaluated  and  documented 
in  the  Updated  Final  Safety  Analysis  Report' 
(UFSAR).  The  design  life  of  structures, 
systems  and  components  is  controlled  by 
existing  plant  problems  [sic,  programs)  and 
processes  that  are  not  affected  by  this  change. 
The  proposed  change  will  simply  allow 
Grand  Gulf  to  achieve  its  original  planned  40 
years  of  service.  Equipment  associated  with 
initiating  event  frequencies  or  accident 
mitigation  must  continue  to  meet  all 
applicable  maintenance  and  operability 
requirements  regardless  of  license  duration 
(It  is  also  interesting  to  note  that  the  license 
duration  limitation  of  40  years,  as  contained 
in  10  CFR  50.51  is  not  a  limitation  resulting 
from  concerns  ov6r  plant  aging  effects.  "In 
fact,  the  limit  was  a  compromise  between  the 
efforts  of  the  Justice  Department  and  electric 
cooperatives,  who  championed  a  20-year 
limit  on  the  basis  of  antitrust  concerns,  and 
the  view  of  the  utility  industries  that  a  longer 
period  was  necessary  to  ensure  full 
amortization  of  a  nuclear  power  plant."  (56 
FR  64961,  December  13, 1991)).  Therefore, 
the  probability  or  consequences  of  previously 
analyzed  accidents  are  not  significantly 
increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fit>m  any  previously  analyzed. 

The  proposed  change  will  not  add  any 
plant  equipment  or  introduce  any  new  modes 
of  plant  operation.  The  change  will  only 
amend  the  operating  license  to  allow  40  years 
of  full  power  operations.  The  proposed 
change  does  not  affect  the  cujrent 
maintenance  or  surveillance  practices,  which 
are  designed  to  maintain  and  monitor  the 
current  service  life  of  plant  struct\u«s, 
systems  and  components  in  accordance  with 
regulatory  requirements.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  new  equipment  ^ilure  modes 
or  a  new  or  different  kind  of  accident  &x>m 
any  accident  previously  evaluated. 

c.  The  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  it  only  provides  for  40  years  of  full 
power  operations  for  which  the  plant  is 
designed.  Current  Technical  Specification 
surveillance  requirements  (e.g.  associated 
with  10  CFR  50  Appendix  H)  and  other 
regulatory  requirements  remain  in  placq  and 
will  ensure  continued  compliance  with 
applicable  safety  maigins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  June  20, 
1995 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  remove  the 
siu^reillance  interval  text  for  the  10  CFR 
Part  50,  Appendix  J,  Type  A  test 
(Integrated  Leak  Rate  Test  or  ILRT),  and 
Drywell-to-Suppression  Chamber 
(bypass)  leakage  test  specified  in  TS 
Siureiliance  Requirements  (SR) 
4.6.1.2.a,  4.6.1. 2.b,  and  4.6.2.1.e. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  primary  containment  and  the 
suppression  diamber  are  not  considered  to 
be  accident  initiators,  they  are  accident 
mitigators.  There  are  no  physical  or 
operational  changes  to  the  containment  or 
suppression  structure,  system  or  comp>onents 
being  made  as  a  result  of  the  proposed 
changes.  These  changes  will  not  impose 
different  requirements  and  adequate  control 
of  information  will  be  maintained.  These  TS 
changes  will  not  alter  assumptions  made  in 
the  safety  analysis  and  licensing  basis. 
Therefore,  the  proposed  TS  changes  to 
eliminate  the  details  of  the  test  intervals  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

The  proposed  changes  remove  the  specific 
surveillance  test  interval  text  bom  TS  and 
address  the  interval  by  direct  reference  to  the 
applicable  regulation.  The  proposed  TS 
changes  do  not  make  any  physical  or 
op>erational  changes  to  existing  plant  systems 
or  components.  Furthermore,  the  primary 
containment  and  suppression  chamber  act  as 
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accident  mitigatras  not  initiators.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  than  from  any  accident  previously 
evaluated  is  not  intnxluced. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

LGS  [Limerick  Generating  Station)  TS 
Bases  3/4  6.1.2  state  that  surveillance  testing 
is  consistent  with  10  CFR  50,  Appendix  J  and 
does  not  specify  a  SR  test  interval.  TS  Bases 
3/4  6.2,  describing  the  bypass  test  does  not 
specify  a  SR  test  interval.  However,  the  NRC 
Safety  Evaluation  related  to  amendment  Nos. 
68  (Unit  1)  and  31  (Unit  2)  concluded  that 
it  is  acceptable  for  the  drywell-to- 
suppression  chamber  test  frequency  to 
coincide  with  the  10  CFR  50,  Appendix  ], 
Type  A  test,  since  individual  vacuum  breaker 
leakage  tests  are  an  acceptable  alternative  to 
an  integrated  suppression  pool  bypass  test 
during  outages  for  which  a  Type  A 
containment  integrated  leak  rate  test  is  not 
conducted.  The  alternative  bypass  test 
requirement.  TS  SR  4.6.2.1.f,  is  not  affiected 
by  these  changes. 

The  Type  A  test,  and  bypass  SR  test 
intervals  are  adequately  presented  in  the  test 
implementing  procedures,  and  TS  will 
directly  reference  10  CFR  50,  Appendix  J.  for 
the  appropriate  test  interval. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr..  Esquire.  St.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director  John  F.  Stolz 

Power  Authority  of  The  State  of  New 
Yori(,  Docket  No.  50-286,  Indian 
PointNoclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  July  21, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specifications  Section 
6.0  (Administrative  Controls)  to  replace 
the  title-specific  list  of  members  on  the 
Plant  Operating  Review  Committee 
(PORC)  with  a  more  general  statement  of 
membership  requirements.  The  scope  of 
disciplines  represented  on  the  PORC 
would  also  be  expanded  to  include 
nuclear  licensing  and  quality  assurance. 
The  proposed  amendment  would  also 
change  the  title  "Resident  Manager"  to 
"Site  Executive  Officer."  This  tiUe 


change  would  not  affiect  the  reporting 
relationship,  authority,  or  responsibility 
of  the  position. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  Indian  Point  3  Nuclear 
Power  Plant  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
hazards  consideration  as  defined  in  10  CFR 
50.92.  since  it  would  not: 
^  1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  plant  equipment 
or  operating  parameters.  There  is  no  change 
to  any  accident  analysis  assumptions  or  other 
conditions  which  could  affect  previously 
evaluated  accidents.  The  proposed  changes 
will  not  decrease  the  organization's  ability  to 
respond  to  a  design  basis  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

Since  the  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
hardware  design,  modifications  or  operation, 
the  possibility  of  new  or  different  accidents 
is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  title  change  for  the  Resident 
Manager  is  an  administrative  change  and 
does  not  affect  the  responsibilities,  authority, 
or  reporting  relationships  for  this 
management  position.  Replacing  the  title 
specific  list  of  PORC  members  with  a 
statement  of  membership  requirements  for 
the  committee  does  not  reduce  the 
effiectiveness  of  the  committee  to  advise  the 
Resident  Manager  (Site  Executive  Officer)  on 
matters  regarding  nuclear  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  amendment  request:  March 
30, 1995 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 


Specifications  (TS)  would  change  TS 
Table  3.3.1-2,  "Reactor  Protection 
System  Response  Times",  TS  Table 
3.3.2-3,  "Isolation  System 
Instrumentation  Response  Time",  TS 
Table  3.3.3-3.  "Emergency  Core  Cooling 
System  Response  Times",  and 
associated  Bases.  The  proposed  changes 
to  the  above-referenced  TS  Tables 
would  eliminate  the  requirement  to 
perform  response  time  testing  for  certain 
classes  of  equipment. 

Bosjs  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  purpose  of  the  proposed  Technical 
Specification  change  is  to  eliminate  response 
time  testing  requirements  for  selected 
instrumentation  in  the  Reactor  Protection 
System,  Isolation  System,  and  Emergency 
Core  Cooling  System.  However,  because  of 
the  continued  application  of  other  existing 
Technical  Specification  requirements  such  as 
chaimel  calibrations,  channel  checks, 
channel  functional  tests,  and  logic  system 
fonctional  tests,  the  response  time  of  these 
systems  will  be  maintained  within  the 
acceptance  limits  assumed  in  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  The 
proposed  Technical  Specification  changes  do 
not  affect  the  capability  of  the  associated 
systems  to  perform  their  intended  function 
within  their  required  response  time. 

The  BWR  Owners'  Group  has  completed  an 
evaluation  (NEDO-32291,  "System  Analyses 
for  the  Elimination  of  Selected  Response 
Time  Testing  Requirements")  which 
demonstrates  that  response  time  testing  is 
redundant  to  the  other  Technical 
Specification  requirements  listed  in  the 
preceding  paragraph.  These  other  tests  are 
sufficient  to  identify  feilure  modes  or 
degradation  in  instruments  response  time 
and  ensure  operation  of  the  associated 
systems  within  acceptance  limits.  There  are 
no  known  feilure  modes  that  can  be  detected 
by  response  time  testing  that  cannot  be 
detected  by  the  other  Technical  Specification 
tests.  Hope  Creek  Generating  Station  is 
specifically  bounded  by  the  assimiptions  and 
justifications  in  General  Electric  Company 
Licensing  Topical  Report,  NEDO-32291. 
"System  Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements." 

2.  Will  not  create  the  possibilify  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

As  discussed  above,  the  proposed 
Technical  Specification  changes  do  not  affect 
the  capability  of  the  associated  systems  to 
perform  their  intended  function  within  the 
acceptance  limits  assumed  in  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  The 
proposed  elimination  of  response  time 
testing  would  not  result  in  any  new 
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equipment,  operating  modes,  or  plant 
configurations. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  current  Technical  Specification 
response  times  are  based  on  the  maximum 
allowable  values  assumed  in  the  plant  safety 
analyses.  These  analyses  conservatively 
establish  the  margin  of  safety.  As  described 
above,  the  proposed  Technical  Specification 
changes  do  not  affect  the  capability  of  the 
associated  systems  to  perform  their  intended 
functions  within  the  allowed  response  time 
used  as  the  basis  for  the  plant  safety  analyses. 
Plant  and  system  response  to  an  initiating 
event  will  remain  in  compliance  within  the 
assumptions  of  the  safety  analyses,  and 
therefore  the  margin  of  safety  is  not  affected. 

Although  not  explicitly  evaluated,  the 
proposed  Technical  Specification  changes 
will  provide  an  improvement  to  plant  safety 
and  operation  by: 

a)  Reducing  the  time  safety  systems  are 
unavailable 

b)  Reducing  safety  system  actuations 

c)  Reducing  shutdown  risk 

d)  Limiting  radiation  exposure  to  plant 
personnel 

e)  Eliminating  the  diversion  of  key 
personnel  to  conduct  unnecessary  testing. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire.  Winston  and 
Strawn,  1400  L  Stiwt,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  18, 
1995 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TS)  would  change  TS 
Table  4.3.7.1-1  "Radiation  Monitoring 
Instrumentation  Surveillance 
Requirements."  This  change  would 
increase  the  channel  functional  test 
interval  from  monthly  to  quarterly  for 
each  instrument. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 


The  (»oposad  change  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  Increasing 
the  interval  between  channel  functional  tests 
for  the  radiation  monitoring  instrumentation 
represent  changes  that  do  not  affect  plant 
safety  and  do  not  alter  existing  accident 
analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  is  procedural  in 
nature  concerning  the  channel  functional  test 
frequency  for  the  radiation  monitoring 
instrumentation  not  already  on  a  quarterly 
surveillance.  The  channel  functional  test 
methodology  for  these  instruments  remains 
unchanged.  The  proposed  changes,  while 
slightly  increasing  the  possibility  of  an 
undetected  instrument  error,  will  not  create 
a  new  or  unevaluated  accident  or  operating 
condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  is  in  accordance  with 
recommendations  provided  by  the  NRC 
regarding  the  improvement  of  Technical 
Sp)ecifications.  These  changes  will  result  in 
perpetuation  of  current  safety  margins  while 
reducing  regulatory  burden  and  decreasing 
equipment  degradation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire.  Winston  and 
StiBMOi,  1400  L  Street,  NW., 
Washington.  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  May  4, 
1995 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  change  TS  3/ 
4.6.1.8,  "Drywell  and  Suppression 
Chamber  Purge  System",  to  increase  the 
annual  operational  limit  for  the  drywell 
and  suppression  chamber  purge  system 
from  120  to  500  hours. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  involves  no 
hardware  changes  and  no  changes  to  existing 
structures.  Increasing  the  aimual  operational 
limit  of  the  drywell  and  suppression  chamber 
purge  system  will  not  increase  the 
probability  of  a  loss-of-coolant  accident. 
While  increased  usage  of  the  purge  system 
will  result  in  a  slight  increase  in  the 
possibility  that  these  valves  will  be  open 
during  a  LOCA,  it  will  not  alter  or  impact 
previous  LOCA  analyses. 

2.  Will  not  create  the  possibiUty  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  will  not  result  in  an 
unanalyzed  condition.  While  the  increase  in 
purge  system  operation  will  slightly  increase 
the  possibility  of  the  containment  vent  and 
purge  valves  being  open  at  the  onset  of  a 
LOCA  event,  the  valves  have  been 
established  as  capable  of  isolating  the 
containment  within  five  seconds.  This  is  well 
within  the  bounds  of  existing  LOCA  analyses 
which  assume  an  open  duration  of  175 
seconds.  Therefore,  this  change  will  not 
require  a  new  or  different  accident  analysis. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  will  not  alter  existing 
systems,  equipment,  components,  or 
structures.  The  method  of  operating  the 
drywell  and  suppression  chamber  purge 
system  will  not  be  altered  by  the  increased 
annual  usage.  While  there  is  a  slight  increase 
in  the  possibility  of  purge  operations  at  the 
onset  of  a  LOCA,  any  resulting  release  would 
be  insignificant  and  bounded  by  existing 
LOCA  analyses.  Operation  of  the  drywell  and 
suppression  chamber  purge  system  based  on 
these  proposed  changes  will  remain  within 
the  guidance  provided  in  the  NRC's  Branch 
Technical  Position  CSB  6-4. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Sti«wn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Saxton  Nuclear  Experimental 
Corporation  (SNEC),  Docket  No.  50-146, 
Saxton  Nuclear  Experimental  Facility 
(SNEF),  Bedford  County,  Pennsylvania 

Date  of  amendment  request:  Jime  2, 
1995,  as  supplemented  on  June  23, 
1995. 

Description  of  amendment  request: 
The  proposed  changes  to  the  technical 
specifications  are  administrative  in 
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natiire.  The  proposed  amendment 
would  revise  the  organization  structure 
associated  with  the  SNEF  to  allow 
General  Public  Utilities  Nuclear 
Corporation  resources  to  be  applied  to 
SNEC  activities  within  their  normal 
organizational  structure;  eliminating  the 
need  to  identify  and  compartmentaUze 
a  portion  of  the  organization  as  specific 
to  SNEC.  The  proposed  amendment 
would  also  revise  the  description  and 
drawing  of  the  SNEF  site  to  reflect 
multiple  gates  in  the  SNEF  fence. 

Basis  for  proposed  no  significant 
hazards  considerationDetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  The  proposed  changes  do  not 
involve  a  significant  hazards 
considerations  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  administrative  changes  will  not  impact 
the  physical  condition  of  the  containment 
vessel  as  it  relates  to  the  risk  of  fire,  flood  or 
radiological  hazard. 

2.  Cr^te  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

In  its  present  condition,  the  only  accidents 
applicable  to  the  site  are  those  addressed 
above. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safiety. 

The  proposed  administrative  changes 
would  have  no  effect  on  any  margins  of 
safety  for  any  evaluated  accidents. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
Location:  Saxton  Community  Library, 
911  Church  Street.  Saxton. 
Pennsylvania  16678Attomey  for  the 
Licensee:  Ernest  L.  Blake.  Jr.,  Esquire. 
Shaw,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street.  N.W..  Washington.  D.C. 
20037 

NRC  Project  Director:  Seymour  H. 
Weiss 

South  Carolina  Electric  &  Gas 
CiHnpany,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Vii:gil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  June  30, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
pressurizer  power  operated  relief  valves 


(PORVs)  to  follow  the  guidance  of 
Generic  Letter  (GL)  90-06,  Generic  Issue 
70,  and  the  improved  Westinghouse 
Standardized  Technical  Specifications 
(NUREG-1431,  Rev.  1). 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

There  is  no  increase  in  the  probability  of 
an  accident  because  the  physical 
characteristics  of  the  PORVs  and  their  block 
valves  remain  unchanged.  No  changes  to  any 
hardware  or  software  that  affects  these 
components  is  planned. 

The  PORVs  are  pressure  relieving  devices 
and  only  two  failure  modes  need  to  be 
considered.  The  first  is  that  one  or  more 
PORVs  or  block  valves  fiul  to  open  when 
required.  This  is  not 

a  significant  concern  and  is  not  a  credible 
cause  of  any  accident.  The  second  mode  is 
foiling  to  close  which  includes 
depressurization  of  the  RCS  (reactor  coolant 
system]  and  a  reactor  trip  on  low  pressurizer 
pressure  or  overtemperatiu«  (deltalT.  The 
consequences  for  the  more  limiting 
Pressurizer  Safety  Valve  Accidental 
Depressurization  event  has  been  analyzed 
with  acceptable  results. 

There  is  no  increase  in  the  consequences 
of  an  accident  as  a  result  of  this  change, 
because  only  one  PORV  is  required  to 
mitigate  the  consequences  of  a  design  basis 
Steam  Generator  Tube  Rupture.  There  is 
sufficient  redundancy  to  ensure  one  PORV  is 
available  to  perform  this  function  even  if  one 
PORV  is  inoperable  or  incapable  of  being 
manually  cycled.  The  validation  of  the 
Emergency  Operating  Procedures  on  the 
yCSNS  IVirgU  C  Summer  Nuclear  Station) 
simulator  demonstrated  that  one  pressurizer 
PORV  has  sufficient  capacity  to  depressurize 
the  RCS  in  a  time  frame  which  will  not  cause 
the  offsite  doses  presented  in  the  FSAR 
[Final  Safety  Analysis  Report]  to  be 
exceeded. 

The  PORVs  are  utilized  to  depressurize  the 
RCS  and  equalize  the  pressure  between  the 
primary  and  secondary  systems.  This  stops 
the  intrusion  of  RCS  water  into  the  secondary 
which  can  be  released  into  the  atmosphere. 
By  the  time  the  PORVs  are  called  upon,  the 
affected  steam  generator  (SG)  has  been 
identified  and  steps  have  been  taken  to 
isolate  the  faulted  SG.  This  acts  to  minimize 
the  radiological  impact  on  the  health  and 
safety  of  the  public.  In  all  cases,  the  dose 
results  are  within  10  CFR  100  limits. 

2.  The  possibility  of  an  accident  or  a 
malfunction  of  a  different  type  than  any 
previously  evaluated  is  not  created. 

The  proposed  TSCR  [TS  Change  Request] 
does  not  involve  any  physical  changes  to  the 
plant  or  decrease  the  number  of  PORVs  and 
block  valves  that  must  be  capable  of 
performing  their  intended  function.  These 
components  are  used  to  mitigate  the  effects 
of  postulated  events  and  their  failure  has 


already  been  considered.  The  worst  case 
feilure,  either  not  opening  or  not  closing,  has 
been  evaluated  and  is  bounded  by  other  more 
limiting  accidents. 

3.  The  margin  of  safety  has  not  been 
significantly  reduced. 

The  Currendy  approved  TS  permits  all 
three  PORVs  and/or  their  block  valves  to  be 
inoperable  as  long  as  precautions  are  taken 
to  assure  that  RCS  would  not  leak-by. 
assuming  single  failures  and  spurious 
operation.  The  proposed  TSCR  would  require 
a  minimum  of  two  PORVs  and  block  valves 
to  be  operable,  or  at  least  capable  of  being 
manually  cycled,  in  Modes  1,2,  and  3.  This 
is  in  fact  an  increase  in  margin  and  provides 
for  greater  reliability  with  the  added  benefit 
that  the  probability  of  challenges  to  the 
pressurizer  code  safety  valves  will  be 
lessened. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
Location:  Fairfield  County  Library,  300 
Washington  Street.  Winnsboro,  SC 
29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company.  Post  Office  Box  764. 
Colimibia.  South  Carolina  29218 

NRC  Project  Director:  Frederick  J. 
Hebdon 

South  Carolina  Electric  &  Gas  Company 
(SCE&G),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request:  July  28, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
exclude  the  requirement  to  perform  the 
slave  relay  test  of  the  36-inch 
contaiiunent  purge  supply  and  exhaust 
valves  on  a  quarterly  basis  while  the 
plant  is  in  Modes  1,  2,  3.  or  4. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No,  the  probability  or  consequences  of  an 
accident  previously  evaluated  would  not  be 
increased  since  no  credit  is  taken  for  the 
valves  in  FSAR  [Final  Safety  Analysis 
Report]  Chapter  15. 

The  only  credible  accident  discussed  in 
FSAR  Chapter  15  that  applies  to  these  valves 
is  a  fuel  handling  accident  inside 
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containment  (15.4.5.1).  The  analysis  assumes 
the  escap>ed  gases  are  released 
instantaneously  to  the  environment  via  the 
Reactor 

Building  purge  system.  The  analysis  does 
not  take  credit  for  these  valves  nor  for 
filtration  or  holdup  time  during  release.  The 
result  of  the  analysis  is  acceptable  and  o%ite 
doses  are  within  the  limits  of  10  CFR  100. 

TS  3.6.1.7  requires  that  these  valves  be 
sealed  shut  during  Modes  1,  2,  3,  and  4. 
When  sealed  shut,  these  valves  will  not  open 
via  any  signal. 

With  these  valves  already  in  a  shut 
position,  neither  the  probability  nor  the 
consequences  of  an  accident  are  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No,  the  36"  [inch]  contaiiunent  purge 
exhaust  and  supply  valves  will  not  be  placed 
in  a  condition  different  from  that  evaluated 
{HBviously. 

The  only  credible  accident  discussed  in 
FSAR  Chapter  15  that  applies  to  these  valves 
is  a  fuel  handling  accident  inside 
containment  (15.4.5.1).  The  analysis  assumes 
the  escaped  gases  are  released 
instantaneously  to  the  environment  via  the 
Reactor  Building  purge  system.  The  analysis 
does  not  take  credit  for  these  valves  nor  for 
filtration  or  holdup  time  during  release.  The 
result  of  the  analysis  is  acceptable  and  of&ite 
doses  are  within  the  limits  of  10  CFR  100. 

Additionally,  TS  3.6.1.7.  requires  that 
these  valves  be  sealed  shut  during  Modes  1, 
2,  3,  and  4.  When  sealed  shut,  these  valves 
will  not  open  via  any  signal. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

TS  4.3.2.1.  requires  that  this  slave  relay  test 
be  performed  quarterly.  This  surveillance  is 
accomplished  for  the  36"  [inch]  containment 
purge  exhaust  and  supply  valves  by  cycling 
the  respective  K615  relay.  This  will  not 
provide  assurance  that  the  valve  will  perform 
its  safety  function  since  the  valve  is  sealed 
closed.  The  proposed  change  will  exclude 
the  requirement  to  perform  the  K615  relay 
test  (auto  actuation  logic  and  actuation  relays 
-  slave  relay  test)  on  a  quarterly  basis  while 
the  plant  is  in  Modes  1,  2,  3,or  4. 

TS  3.6.1.7.  requires  that  these  valves  be 
sealed  shut  during  Modes  1,  2,  3,  and  4. 
When  sealed  shut,  these  valves  will  not  open 
via  any  signal.  Since  this  relay  would  not  be 
needed  to  supply  a  signal  to  place  these 
valves  in  the  closed  position,  the  margin  of 
safety  is  not  affected. 

Based  on  the  preceding  analysis,  SCE&G 
has  determined  that  this  change  does  no 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
Location:  Fairfield  County  Library.  300 
Washington  Street,  Winnsboro,  SC 
29180 


Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company.  Post  Office  Box  764. 
Columbia.  South  Carolina  29218 

NBC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  June  2, 
1995  (TS  353) 

Description  of  amendment  request: 
The  proposed  amendment  supports 
replacement  of  the  existing  power  range 
neutron  monitoring  equipment  and 
implements  ARTS/MELLL  (average 
power  range  monitor  and  rod  block 
monitor  technical  specifications/ 
maximiun  extended  load  line  limit] 
analysis  improvements. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Group  A  Changes:  This  proposed  TS 
change  is  associated  with  the  NUMAC  PRNM 
[nuclear  measurement  analysis  and  control 
power  range  neutron  monitor]  retrofit  design. 
The  proposed  TS  change  involves 
modification  of  the  LCOs  [limiting  condition 
for  operaUons)  and  SRs  [surveillance 
requirements]  for  equipment  designed  to 
mitigate  events  which  result  in  power 
increase  transients.  For  the  APRM  [average 
power  range  monitor]  system  mitigative 
action  is  to  block  control  rod  withdrawal  or 
initiate  a  reactor  scram  which  terminates  the 
power  increase  when  setpoints  are  exceeded. 
For  the  RBM  (rod-block  monitor]  system 
mitigative  action  is  to  block  continuous 
control  rod  withdrawal  prior  to  exceeding  the 
MCPR  [minimum  critical  power  ratio]  safety 
limit  during  a  postulated  Rod  Withdrawal 
Error  (RWE).  The  worst  case  failure  of  either 
the  APRM  or  the  RBM  systems  is  failure  to 
initiate  mitigative  action  (failure  to  scram  or 
block  rod  withdrawal).  Failure  to  initiate 
mitigative  action  will  not  increase  the 
probability  of  an  accident.  Thus,  the 
proposed  change  does  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

For  the  APRM  and  the  RBM  systems,  the 
NUMAC  PRNM  design,  together  with  revised 
operability  requirements  (LCOs)  and  revised 
testing  requirements  (SRs),  results  in 
equipment  which  continues  to  perform  the 
same  mitigation  functions  under  identical 
conditions  with  reliability  equal  to  or  greater 
than  the  equipment  which  it  replaces. 
Because  there  is  no  change  in  mitigation 
functions  and  because  reliability  of  the 
functions  is  maintained,  the  proposed  change 
does  not  involve  an  increase  in  the 


consequences  of  an  accident  previously 
evaluated. 

Group  B  Changes:  This  proposed  change  is 
associated  with  implementation  of  the  ARTS/ 
MELLL  analj^is.  The  proposed  change  will 
permit  expansion  of  the  current  allowable 
power/flow  operating  region  and  will  apply 
a  new  methodology  for  assuring  that  fuel 
thermal  and  mechanical  design  limits  are 
satisfied.  Reference  3  evaluates  operation  in 
the  MELLL  region  with  assumed 
implementation  of  the  ARTS  changes.  The 
conclusion  of  reference  3  is  that  for  all  events 
and  parameters  considered  there  is  adequate 
design  margin  for  of>eration  in  the  MELLL 
region.  Because  operation  in  the  MELLL 
region  maintains  adequate  design  margin,  the 
proposed  change  does  not  significanUy 
increase  the  probability  of  an  accident 
previously  evaluated. 

In  support  of  operation  in  the  MELLL 
region,  the  proposed  change  modifies  flow- 
biased  APRM  scram  and  rod  block  setpoints 
and  implements  new  RBM  power-biased 
setpoints.  This  potentially  changes  the  way 
in  which  the  APRM  and  RBM  systems 
perform  their  mitigation  functions.  However, 
no  credit  for  the  flow-biased  APRM  scram  or 
rod  block  is  taken  in  mitigation  of  any  design 
basis  event;  thus,  changing  the  APRM 
setpoints  does  not  i^^>act  the  consequences 
of  any  accident  previously  evaluated.  The 
proposed  changes  to  the  RBM  system 
potentially  impact  mitigation  of  the  RWE. 
However,  per  discussion  in  reference  3,  the 
proposed  RBM  changes  will  assure  that  the 
RWE  is  not  a  limiting  event;  thus,  the 
consequences  of  the  RWE  are  not  increased. 
The  proposed  change  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtun  any  accident 
previously  evaluated. 

The  proposed  changes  (Group  A  and  Group 
B)  involve  modification  and  replacement  of 
the  existing  power  range  neutron  monitoring 
equipment,  modification  of  the  setpoints  and 
operational  requirements  for  the  APRM  and 
RBM  systems,  implementation  of  a  new 
methodology  for  administering  compliance 
with  fuel  thermal  limits,  and  opieration  in  an 
extended  pKJwer/flow  domain.  These 
proposed  changes  do  not  modify  the  basic 
functional  requirements  of  the  affected 
equipment,  create  any  new  system  interfaces 
or  interactions,  nor  create  any  new  system 
failure  modes  or  sequence  of  events  that 
could  lead  to  an  accident.  The  worst  case 
failure  of  the  afiiected  equipment  is  failure  to 
perform  a  mitigation  action,  and  failure  of 
this  mitigative  equipment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  propxised  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Group  A  Changes:  This  proposed  TS 
change  is  associated  with  the  NUMAC  PRNM 
retrofit  design.  The  NUMAC  PRNM  change 
does  not  impact  reactor  operating  parameters 
nor  the  functional  requirements  of  the  power 
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range  neutron  monitoring  system.  The 
replacement  equipment  continues  to  provide 
inJonnation,  enforce  control  rod  blocks  and 
initiate  reactor  scrams  under  appropriate 
specified  conditions.  The  proposed  change 
does  not  revise  any  safety  margin 
requirements.  The  replacement  APRM/RBM 
equipment  has  improved  channel  trip 
accuracy  compared  to  the  current  system  and 
meets  or  exceeds  system  requirements 
previously  assiuned  in  setpoint  analysis. 
Thus,  the  ability  of  the  new  equipment  to 
enforce  compliance  with  margins  of  safety 
equals  or  exceeds  the  ability  of  the 
equipment  which  it  replaces.  The  proposed 
change  does  not  involve  a  reduction  in  a 
margin  of  safety. 

Group  B  Changes:  This  proposed  change  is 
associated  with  implementation  of 
recommendations  presented  in  the  ARTS/ 
MELLL  analysis.  Operation  in  the  MELLL 
region  does  not  affect  the  ability  of  the  plant 
safety-related  trips  or  equipment  to  perform 
their  functions,  nor  does  it  cause  any 
significant  increase  in  o^ite  radiation  doses 
resulting  from  any  analyzed  event  Analyses 
documented  in  reference  3  demonstrate  that 
for  operation  in  the  MELLL  region  adequate 
margin  to  design  limits  is  maintained. 
Implementation  of  the  ARTS  improvements 
provides  flow-  and  p)ower-def)endent  thermal 
limits  which  maintain  existing  margins  of 
safety  in  normal  operation,  anticipated 
operational  occurrences  and  accident  events. 
Implementation  of  power-biased  RBM 
setpoints  improves  the  margin  of  safety  in  a 
postulated  RWE  by  assiuing  that  the  RWE  is 
not  a  limiting  event.  The  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  satiety. 

lihe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Bro%nis 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  June  8, 
1995  (TS  361) 

Description  of  amendment  request: 
The  proposed  amendment  clarifies  the 
definition  of  operability  for  the  RHRSW 
system  standby  coolant  supply 
capability  and  revises  the  instrument 
numbers  for  several  instruments  that 
have  been  upgraded. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 


required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  TS  3.5.Q3  clarifies 
the  operability  requirements  of  the  standby 
coolant  supply  capability.  It  does  not  change 
or  degrade  the  nuclear  safety  characteristics 
of  the  RHRSW  and  RHR  systems  and  will  not 
affect  the  intent  of  the  TS.  The  operation  of 
the  standby  coolant  supply  capability  is  not 
a  precursor  to  any  design  basis  accident  or 
transient  analyzed  in  the  BFN  FSAR.  The 
proposed  changes  to  instrument  numbers  are 
administrative  changes  for  the  upgraded 
drywell  temperature  and  pressure 
instrumentation.  The  proposed  changes  do 
not  affect  the  design  basis  or  the  safety 
functions  of  the  Primary  Containment 
system,  since  the  function  and 
instrumentation  range  is  not  changed. 
Therefore,  the  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  the  safety  analysis 
report  has  not  heea  increased. 

2.  The  pro(>osed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  finm  any  accident 
previously  evaluated. 

The  possibility  for  an  accident  or 
malfunction  of  a  different  ty{>e  than  any 
evaluated  previously  in  the  safety  analysis 
report  is  not  created  by  this  change.  The 
change  to  TS  3.5.C.3  adds  the  indication  of 
associated  valves  of  the  function  involved 
and  a  clarification  of  operability  for  the 
standby  coolant  supply  connection  to  be 
commensurate  with  the  RHR  cross-connect 
capability.  The  proposed  changes  to 
instrument  numbers  are  administrative 
changes  effected  by  the  upgrade  of 
instrumentation.  There  are  no  automatic 
actions  affected  or  compromised  by  these 
changes. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  TS  3.5.C.3  does 
not  affect  any  acceptable  limit  of  operation  or 
analysis  assumption  in  the  TS  or  Bases.  The 
changes  affect  neither  setpoints,  calibration 
intervals,  nor  functional  test  intervals.  The 
change  does  not  affect  any  acceptable  limit 
of  operation  or  analysis  assumption  foimd  in 
the  TS  or  their  bases.  The  proposed 
administrative  changes  to  the  instrument 
numbers  do  not  affect  the  se^int, 
calibration  interval  or  function  of  the 
instrumentation.  These  changes  do  not  affect 
any  limiting  conditions  of  operation  or 
analysis  assumption  in  the  TSs  or  their  bases. 
Therefore,  the  change  does  not  reduce  the 
margin  of  safety  as  defined  in  the  basis  for 
any  TS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  UH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  June  16, 
1995  (TS  360) 

Description  of  amendment  request: 
The  proposed  change  will  revise  the 
BFN  Units  1,  2,  and  3  Technical 
Specifications  (TS)  to  permit  the 
Traversing  In-Core  Probe  (TIP)  system  to 
be  considered  operable  with  less  than 
five  TIP  machines  operable.  The 
proposed  amendment  will  allow  the 
utilization  of  substitute  data  in  lieu  of 
data  fit)m  inaccessible  TIP  measurement 
locations.  The  substitute  data  will  be 
derived  bom  either  symmetric  TIP 
measurement  locations  (under  certain 
core  conditions)  or  from  normalized  TIP 
data  as  calculated  by  the  on-line  core 
monitoring  system. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  pro[)osed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  TIP  system  is  not  used  to  prevent,  or 
mitigate  the  consequences  of  any  previously 
analyzed  accident  or  transient;  nor  are  any 
assiimptions  made  in  any  accident  analysis 
relative  to  the  operation  of  the  TIP  system. 
The  primary  containment  isolation  fonction 
(TIP  withdrawal]  is  not  affected.  The 

proposed  TS  change  does  not  alter  the 
fundamental  process  involved  in  calibrating 
neutron  instrumentation  (LPRMs)  (local 
power  range  monitors],  but  requires  that  only 
the  equipment  associated  with  the  TIP 
channels  necessary  for  recalibrating  LPRMs 
and  for  core  monitoring  functions  be 
operable.  Collection  and  storage  of  TIP  data 
without  using  all  TIP  channels  is  acceptable 
because  TIP  machine  normalization  factors 
are  ultimately  derived  from  the  most  recent 
full  core  TIP  set,  which  intercalibrates  the 
TIP  machines  in  a  common  core  location. 

Additionally,  the  use  of  symmetric 
detectors  and  analytical  values  as  substitute 
data  for  inaccessible  TIP  channels  does  not 
compromise  the  ability  of  the  process 
computer  to  accurately  represent  the  spatial 
neutron  flux  distribution  of  the  reactor  core. 
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The  core  monitoring  methodology  is 
presently  based  on  symmetry  of  rod  patterns 
and  fuel  loading.  This  is  not  changed  but 
extended  to  use  a  higher  order  of  symmetry 
(octant  symmetry)  which  exists  with  "type 
A"  sequence  rod  patterns.  Therefore,  this 
change  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  the 
installation  of  any  new  equipment,  or  the 
modification  of  any  equipment  designed  to 
prevent  or  mitigate  the  consequences  of 
accidents  or  transients.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reducUon  in  a  margin  of 
safety. 

The  total  core  TIP  reading  uncertainties 
will  remain  within  the  assumptions  of  the 
licensing  basis.  Therefore,  the  margin  of 
safety  to  the  MCPR  [minimum  critical  power 
ratio]  safety  limits  is  not  reduced.  The  ability 
of  the  process  computer  to  accurately 
represent  the  spatial  neutron  flux 
distribution  for  the  reactor  core  is  not 
compromised.  Additionally,  the  computer's 
ability  to  accurately  predict  the  LHGR  [linear 
heat  generation  rate],  APLHGR  [average 
planar  linear  heat  generation  rate],  MCPR  and 
its  ability  to  provide  for  LPRM  calibration  is 
not  compromised.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 
t     The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Etdison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request:  October 
21,1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.6.1.2, 
"Primary  Contaiiunent  Leakage."  The 


changes  would  clarify  that  the  main 
steam  line  isolation  valves  leakage  is 
accounted  for  separately  from  the 
integrated  primary  contaitmient  leak 
rate  or  combined  local  leak  rate  results. 
Also,  two  references  would  be  deleted, 
the  test  duration  for  use  of  Bechtel 
Corporation  Topical  Report  BN-TOP-1 
would  be  clarified,  and  the  requirement 
to  perform  the  third  integrated  leak  rate 
in  each  10-year  service  period  in 
conjunction  with  the  10-year  plant 
inservice  inspection  would  be  deleted. 
Exemptions  to  10  CFR  Part  50  Appendix 
I,  "PrUnary  Reactor  Containment 
Leakage  Testing  for  Water-Cooled  Power 
Reactors,"  are  also  being  requested  in 
conjimction  with  the  proposed  TS 
changes. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Part  A  -  Formalize  the  Approval  for 
Excluding  the  Main  Steam  Line  Isolation 
Valve  Leakages  from  Inclusion  in  i)  the 
Overall  Integrated  Primary  Containment  Leak 
Rate  and  ii)  the  Combined  Ixtcal  Leak  Rate, 
and  Clarify  that  the  Main  Steam  Lines  are 
Not  Required  to  be  Vented  and  Drained  for 
Type  A  Testing 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Since  Appendix )  was  originally 
envisioned,  alternative  means  of  meeting  the 
intent  of  these  requirements  have  been 
developed  which  provide  an  equivalent  level 
of  protection  of  the  public  health  and  safety. 
However,  since  some  of  these  alternatives 
deviate  from  the  sf)ecific  wording  of 
Ap|)endLx  J,  exemptions  are  appropriate  for 
these  alternatives.  Implicit  in  the  FSAR 
treatment  of  the  main  steam  line  leakage,  as 
well  as  the  TS  requirements  for  main  steam 
line  leakage,  are  several  deviations  from  the 
specific  requirements  of  Appendix ). 
Although  PNPP's  methods  and  practices  for 
Appendix  J  testing  have  been  previously 
described  in  correspondence  to  the  NRC,  a 
formal  exemption  was  not  recognized  to  be 
needed  at  that  time  in  that  the  NRC's 
approval  was  perceived  to  be  received  by  the 
issuance  of  the  PNPP  TS.  Exemption  to  four 
separate  paragraphs  of  10  CFR  50  Appendix 
)  will  document  the  approvals  previously 
received  and  incorporated  into  the  TS  for 
main  steam  line  isolation  valve  testing  during 
the  initial  licensing  of  the  PNPP.  This  TS 
change  adds  references  to  footnotes  within 
the  TS  LCO  3.6.3.1  to  clarify  which 
conditions  represent  exemptions  to 
Appendix  J.  These  exemptions  are  described 
in  the  Bases. 

PNPP  utilized  the  criteria  described  in  the 
Standard  Review  Plan  (SRP),  Section  15.6.5, 
Appendix  D,  "Radiological  Consequences  of 
a  Etesign  Basis  Loss-of-Coolant  Accident: 
Leakage  from  Main  Steam  Isolation  Valve 
Leakage  Control  System  (Rev.  1  -  )uly  1981)." 


This  is  an  alternative,  NRC  approved  method 
for  assessing  the  MSIV  leakage  contribution 
and  determining  the  radiological 
consequences. 

In  accordance  with  the  SRP,  the  safety 
analysis  for  a  design  basis  LOCA  includes  the 
maximum  main  steam  line  leak  rate 
separately  from  the  maximum  containment 
leak  rate.  Within  Appendix  J  it  is  implied 
that  Type  A  tests  are  intended  to  measure  the 
primary  containment  overall  integrated  leak 
rate,  but  this  vas  before  the  SRP  Section  was 
developed  which  allows  the  MSIV 
contribution  to  be  accoimted  for  separately  in 
the  safety  analysis.  Therefore,  the  MSIV  leak 
rate  should  not  t>e  included  in  the 
measurement  of  the  ILRT.  Including  the 
MSIV  leakage  in  the  combined  local  leak  rate 
limit  is  also  not  necessary  since  a  specific 
Type  C  MSIV  leak  rate  has  been  specified  in 
TS  3.6.1.2. 

In  summary,  there  is  no  change  in  the 
probability  or  consequences  of  any  accident 
since  the  addition  of  the  references  and 
footnotes  to  clarify  the  TS  LCO  and  Actions 
do  not  change  the  design  of  the  plant,  nor  the 
operational  characteristics  of  any  plant 
system,  nor  the  procedures  by  which  the 
Operators  run  the  plant  These  changes  only 
dte  formal  Appendix  J  exemptions  which  are 
requested  to  document  the  approval 
previously  received.  A  formal  request  for 
exemption  to  the  applicable  paragraphs  of  10 
CFR  50  Appendix )  is  also  being  submitted 
in  a  separate  letter  in  conjunction  with  this 
proposed  TS  change. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  are  no  design  changes  being 
made  that  would  create  a  new  type  of 
accident  or  malfunction,  and  the  method  and 
manner  of  plant  operation  remains 
unchanged.  The  only  change  being  made  is 
an  exemption  to  10  CFR  50  Appendix ) 
which  will  be  cited  in  the  TS  to  document 
the  implicit  and  explicit  approvals  of  the 
PNPP  design  and  testing  methods  for  main 
steam  line  isolation  valves.  The  requirements 
and  bases  for  which  the  formal  exemption  is 
sought  are  currently  presented  and 
implemented  in  the  licensing  basis  and  the 
TS  for  PNPP.  The  objective  of  the  regulation 
is  being  met  and  will  continue  to  be  met.  The 
exemption  to  10  CFR  50  Appendix  )  is  being 
submitted  in  a  separate  letter  in  conjunction 
with  this  proposed  TS  change. 

3.  The  prop>osed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

These  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  because 
they  are  administrative  in  nature.  The 
proposed  change  will  only  cite  the  NRC 
exemption  that  grants  the  deviation  from 
Appendix  J.  The  proposed  changes  do  not 
affect  any  USAR  design  t>ases  or  accident 
assumptions.  Therefore,  the  proposed 
changes  do  not  reduce  the  margin  of  safety 
as  defined  in  the  bases  for  any  Technical 
Specification. 

Part  B  -  Revise  Surveillance  Requirement 
4.6.1.2  to  Eliminate  Unnecessary  References 
and  Clarify  the -Use  of  BN-TOP-1 
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1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Surveillance  Requirement  4.6.1.2  is 
proposed  to  be  revised  to  eliminate  the  direct 
reference  to  the  ANSI  Standards  N4S.4  and 
N56.8  within  the  text,  because  these  same 
Standards  are  listed  within  Appendix ).  It  is 
uimecessary  to  repeat  the  references  to  the 
Standards  within  the  Technical 
Specifications  because  the  PNPP  is  still 
required  to  be  in  compliance  with  the 
regulations.  No  additional  benefits  are  gained 
and  licensee  flexibility  to  upgrade  to  later 
versions  of  the  Standards  is  reduced  since  a 
Technical  Specification  change  is  necessary 
to  change  the  version  of  the  Standard  to 
which  PNPP  is  committed.  This  change 
removes  a  redundant  requirement  to  list 
these  Standards  in  the  Technical 
Specifications.  Therefore,  this  change  caimot 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
because  the  regulation  is  still  required  to  be 
met 

A  reference  to  Topical  Report  BN-TOP-1 
continues  to  be  retained  within  Surveillance 
Requirement  4.6.1.2,  and  the  use  of  the  report 
is  clarified  to  be  for  tbst  durations  less  than 
24  hours.  This  reference  is  retained  within 
the  TS  since  a  reference  to  BN-TOP-1,  though 
not  specifically  included  within  Appendix ), 
is  allowed  by  Section  7.6  of  ANSI  N45.4-1972 
and  has  been  approved  for  PNPP  use  by  the 
NRC  The  TS  Bases  are  also  proposed  to  be 
revised  to  include  a  statement  that  the  use  of 
BN-TOP-1  is  in  accordance  with  Appendix  J. 

These  changes  result  in  no  changes  to  plant 
systems  and  have  no  effect  on  accident 
conditions  or  assumptions.  These  proposed 
changes  do  not  affect  possible  initiating 
events  for  accidents  previously  evaluated,  or 
any  system  functional  requirements.  Hence, 
these  changes  are  purely  administrative  in 
that  they  are  designed  to  eliminate  a 
redundant  requirement  and  clarify  the 
applicability  and  acceptability  of  an 
alternative  leak  rate  testing  provision  within 
the  TS.  These  changes  do  not  affect  plant 
ojieration  in  any  way.  Therefore,  the 
proposed  changes  do  not  affect  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  design  changes  being  made 
that  would  create  a  new  tyjje  of  accident  or 
malfunction,  and  the  method  and  manner  of 
plant  operation  remains  unchanged.  These 
changes  eliminate  a  redundant  requirement 
and  clarify  the  applicability  and  acceptability 
of  alternative  leak  rate  testing  provisions 
within  the  TS.  Since  the  alternative  leak  rate 
testing  provisions  have  been  approved  by  the 
NRC,  the  objective  of  the  regulation 
continues  to  be  met  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  diftsrent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

These  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  because 


they  are  administrative  in  nature  and  either 
eliminate  a  redundant  requirement  or  clarify 
the  applicability  and  acceptability  of  an 
alternative,  NRC  approved,  leak  rate  testing 
provision  within  the  TS.  The  proposed 
changes  do  not  affect  any  USAR  design  bases 
or  accident  assumptions.  Therefore,  the 
proposed  changes  do  not  reduce  the  margin 
of  safety  as  defined  in  the  Bases  for  any 
Technical  Specification. 

Part  C  -  Decouple  Performance  of  the  Third 
Type  A  Test  6t)m  the  Shutdown  for  the  10- 
Year  Plant  Inservice  Inspection 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  Surveillance 
Requirement  4. 6.1.2. a  by  removing  the 
second  sentence  requiring  that  the  third  test 
of  each  containment  Integrated  Leak  Rate 
Test  (ILRT)  set  be  conducted  during  the 
shutdown  for  the  10-year  plant  inservice 
inspection.  A  request  for  an  exemption  to  10 
CFR  50  Appendix  J,  Paragraph  in.D.I(a)  is 
also  being  submitted  in  coi^unction  with  this 
proposed  change.  Note  that  this  change  is 
also  included  in  the  profxised  Appendix  J 
rule  changes  currently  under  consideration 
and  has  been  approved  for  several  other 
plants.  The  deletion  of  this  requirement  frx>m 
the  Technical  Sfjecifications  does  not  imp>act 
plant  safety  because  the  10  CFR  SO  Appendix 
i  requirement  that  three  Type  A  contaiiunent 
ILRT  tests  to  be  performed  over  a  10  year 
period  is  not  affected.  This  change  only 
removes  an  unnecessary  connection  between 
the  two  regulations. 

The  prop>osed  change  results  in  no  changes 
to  plant  systems.  The  proftosed  change  has 
no  effect  on  accident  conditions  or 
assumptions.  The  proposed  change  does  not 
affect  possibfe  initiating  events  for  accidents 
previously  evaluated,  or  any  system 
functional  requirements.  Hence,  the 
proposed  change  removes  an  unnecessary  tie 
between  regulations  and  does  not  affect  plant 
operation  in  any  way. 

In  summary,  there  is  no  change  in  the 
probability  or  consequences  of  any  accident 
since  the  revision  of  the  existing  Surveillance 
Requirement  to  reflect  the  removal  of  an 
unnecessary  tie  between  regulations  does  not 
change  the  design  of  the  plant,  nor  the 
operational  characteristics  of  any  plant 
system,  nor  the  procedures  by  which  the 
Operators  run  the  plant. 

2.  The  propose  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  removes  an 
uimecessary  tie  between  regulations.  The 
objective  of  the  regulation  continues  to  be 
met.  There  are  no  design  changes  being  made 
that  would  create  a  new  tyjje  of  accident  or 
malfunction,  and  the  method  and  manner  of 
plant  operation  remains  unchanged. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  prop>osed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 


because  they  are  administrative  in  nature  and 
remove  an  unnecessary  tie  between 
requirements.  The  proposed  change  does  not 
affect  any  USAR  design  bases,  accident 
assumptions,  or  Technical  Specification 
Bases.  Therefore,  the  proposed  change  does 
not  reduce  the  margin  of  safety  as  defined  in 
the  bases  for  any  TS. 

Based  upon  the  above  considerations,  it  .  ■ 
has  been  concluded  that  the  proposed 
changes  do  not  involve  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  k  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037 

NEC  Project  Director:  Gail  H.  Marcus 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request:  Jime  9 
and  30, 1995 

Description  of  amendment  request: 
The  Ucensee  has  requested  a  one-time 
extension  of  the  periformance  intervals 
for  certain  Technical  Specification 
Surveillance  Requirements  (SRs). 
Affected  SRs  include  valve  testing,  and 
imdervoltage  instrumentation  testing. 

Basis  for  proposed  no  significant 
hazards  considerationdetermination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  requests  one-time 
only  extensions  of  the  surveillance  intervals 
related  to:  a)  ASME  Section  XI  valve  leak 
rate,  stroke  and  timing,  and  position 
indication  testing;  b)  Accident  Monitoring 
Instrumentation  related  to  valve  position 
indication  testing:  c)  Division  1,2,  and  3 
Degraded  Voltage  and  Undervoltage 
instrumentation  LSFT;  and,  d)  leak  rate 
testing  for  hydrostatically  tested  containment 
isolation  valves. 

Based  on  the  discussion  in  the  License 
Amendment  Request  which  shows: 

i)  The  extension  of  the  interval  for  ASME 
Section  XI  stroke  and  timing,  leak  rate 
measurement  and  position  indication  testing 
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requirements  are  acceptable  based  on  results 
of  past  testing  which  indicates  a  margin  to  TS 
limits  will  be  maintained; 

ii)  The  extension  of  the  interval  for 
Position  Indication  Calibration  as  specified 
in  Table  4.3.7.5-1,  Item  17  is  acceptable 
based  on  the  testing  results  frt>m  the  past  two 
refueling  outages  that  indicate  no  feilures 
have  occurred: 

iii)  LSFT  interval  extension  for  the 
Division  1,2,  and  3  Degraded  Voltage  and 
Undervoltage  instrumentation  is  acceptable 
based  on  the  NRC  Safety  Evaluation  Report 
(Peach  Bottom  Atomic  Power  Plant,  Units  2 
and  3,  dated  August  2, 1993)  which 
supported  extension  of  the  interval  for  LSFT 
from  18  to  24  months.  This  was  based  on  the 
small  probability  of  relay  or  contact  feilure 
relative  to  mechanical  component  feilure 
probability  and,  therefore,  the  increase  in 
LSFT  interval  represented  no  significant 
change  in  the  overall  safety  system 
unavailability;  and, 

iv)  The  extension  of  the  interval  for 
hydrostatic  leak  testing  of  containment 
isolation  valves  is  acceptable  based  on  the 
consistently  low  past  leak  rate  data  which  is 
a  small  percentage  of  the  TS  limits. 

Therefore,  from  the  above  it  is  shown  that 
the  proposed  changes  will  not  significantly 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  {voposed  TS  change  requests  one-time 
only  extensions  of  the  surveillance  intervals 
related  to  TS  SR  4.3.3.1,  Table  4.3.3.1-1, 
kerns  D.l  and  D.2,  Division  1,  2,  and  3 
Degraded  Voltage  and  Undervoltage 
instrumentation  calibration.  (...)  extension  of 
the  interval  for  this  instrumentation  is 
acceptable  based  on  the  testing  results  from 
the  past  two  refueling  outages.  No  feilures 
have  occurred  which  would  negate  the 
assurance  that  the  instrumentation  would 
function  as  required  for  the  requested 
extended  period.  Accordingly,  the  proposed 
change  will  not  significantly  increase  ^e 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  would  not  create 
tile  possibility  of  a  new  or 

different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  TS  change  requests  one-time 
extensions  of  the  surveillance  intervals  for 
ASME  Section  XI  valve  testing, 
instrumentation  calibration,  instrument 
channel  LSFT,  containment  isolation  valve 
hydrostatic  leak  rate  testing.  The  proposed 
changes  do  not  necessitate  a  physical 
alteration  to  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed).  In  that 
tiie  requested  extension  durations  are  small 
as  compared  to  the  overall  interval  allowed 
\>y  TS,  NRC  and  industry  evaluations  support 
extension  of  LSFT,  and  past  testing  results 
provide  confidence  of  no  effect  on  equipment 
availability  by  extending  the  surveillance 
interval,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  change  requests  one-time 
extensions  of  the  surveillance  intervals  for 
the  Division  1,2,  and  3  Undervoltage  and 
Degraded  Voltage  instrumentation 
calibration.  The  proposed  changes  do  not 


necessitate  a  physical  ahraation  to  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed).  In  that  the  requested  extension 
durations  are  small  as  compared  to  the 
overall  interval  allowed  by  TS  and  past 
testing  results  provide  confidence  of  no  effect 
on  equipment  availability  by  extending  the 
surveillance  interval,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  TS  change  requests  a  one- 
time extension  of  the  surveillance  intervals 
for  ASME  Section  XI  valve  testing, 
instrumentation  calibration,  instrument 
channel  LSFT,  and  containment  isolation 
valve  hydrostatic  leak  rate  testing.  The 
proposed  changes  do  not  necessitate  a 
physical  alteration  to  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 
In  that  the  requested  extension  durations  are 
small  as  compared  to  the  overall  interval 
allowed  by  TS,  NRC  and  industry  evaluations 
support  extension  of  LSFT,  and  past  testing 
results  provide  confidence  of  no  effect  on 
equipment  availability  by  extending  the 
surveillance  interval,  the  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safiefy. 

The  proposed  TS  change  requests  a  one- 
time extension  of  the  surveillance  intervals 
for  the  division  1,2,  and  3  Undervoltage  and 
Degraded  Voltage  instrumentation 
calibration.  The  pro(>osed  changes  do  not 
necessitate  a  physical  alteration  to  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed).  In  that  the  requested  extension 
durations  are  small  as  compared  to  the 
overall  interval  allowed  by  TS  and  past 
testing  results  provide  confidence  of  no  effect 
on  equipment  availability  by  extending  the 
surveillance  interval,  the  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Perry  Public  Library,  3753 
Main  Street.  Peiry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington.  DC 
20037 

NRC  Project  Director:  Gail  H.  Marcus 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 


individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
July  19, 1995 

Description  of  amendments  request: 
Amend  the  Sequoyah  Nuclear  Plant, 
Units  1  and  2  Technical  Specification  to 
incorporate  new  requirements 
associated  with  steam  generator  tube 
inspections  and  repair. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register.  August  1, 
1995  (60  FR  39198) 

Expiration  date  of  individual  notice: 
August  31, 1995 

Local  Public  Document  Room 
Location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

Ehiring  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicted,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 


42614 Federal  Register  /  Vol.  60.  No.  158  /  Wednesday.  August  16.  1995/  Notices 


amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  F*ubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  pubhc  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  No*.  STN  50-528,  STN  50-529,  ' 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  applications  for  amendments: 
December  30. 1993  and  July  12. 1994. 
The  December  30. 1993.  application  was 
supplemented  by  letters  dated 
November  30, 1994,  May  24. 1995.  and 
June  21. 1995,  and  the  July  12, 1994. 
application  was  supplemented  by  letter 
dated  June  21, 1995. 

Brief  description  of  amendments:  The 
amendments  (1)  revise  the  degraded 
voltage  relay  trip  setpoint  and  (2) 
enhance  the  cxirrent  presentation  of  the 
information  regarding  the  loss-of-voltage 
relay  setpoint.  A  time-voltage  curve  has 
been  added  to  the  technical 
specifications  as  a  more  accurate 
characterization  of  the  inverse-time 
relay  response. 

Eiate  of  issuance:  July  21, 1995 

Effective  date:  July  21. 1995.  to  be 
implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  Unit  1  -  ' 
Amendment  No.  96;  Unit  2  • 
Amendment  No.  84;  Unit  3  - 
Amendment  No.  67 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Jime  8. 1994  and  August  17. 
1994  (59  FR  29625  and  59  FR  42334) 
The  November  30, 1994,  May  24, 1995. 
and  June  21. 1995.  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  21. 1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Phoenix  Public  Library,  12 


East  McDowell  Road,  Phoenix,  Arizona 
85004. 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
February  6. 1995 

Brief  description  of  amendment:  The 
amendment  allows  the  relocation  of 
cycle-specific  core  operating  limits  of 
Figure  3.1-1.  Shutdown  Margin  versus 
Boron  Concentration  in  Technical 
Specification  (TS)  3.1.1.2,  Shutdown 
Margin-  Modes  3,4,  and  5.  to  the  plant 
Core  Operating  Ljmits  Report. 

Date  of  issuance:  August  1. 1995 

Effective  date:  August  1, 1995 

Amendment  No.  59 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  March  15, 1995  (60  FR  14017) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Powra-  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
March  30, 1995.  as  supplemented  July  6. 
1995.  The  July  6.  1995.  submittal  did 
not  change  the  initial  no  significant 
hazards  consideration  determination;  it 
contained  clarifying  information  only. 

Brief  description  of  amendment:  Tne 
amendment  revises  the  Emergency 
Diesel  Generator  (EDG)  surveillance 
requirements  contained  in  TS  3/48.1.1.2 
to  be  consistent  with  NUREG-1431. 
"Standard  Technical  Specifications, 
Westinghouse  Plants."  and  to  eliminate 
the  need  for  duplicate  EDG  testing  being 
performed  to  satisfy  the  requirements  of 
the  Station  Blackout  Rule  and  the 
Maintenance  Rule. 

Date  of  issuance:  August  1. 1995 

Effective  date:  August  1. 1995 

Amendment  No.:  60 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  April  26, 1995  (60  FR  20515) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1995.No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
Location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
June  8, 1995,  which  superseded  the 
December  16, 1994.  request  in  its 
entirety,  and  additional  correspondence 
dated  November  30, 1994.  April  27,  May 
5,  May  11  and  June  23, 1995. 

Brief  description  of  amendiilents:  The 
amendments  revised  Figure  3.4-4a 
"Nominal  PORV  Pressure  Relief 
Setpoint  Versus  RCS  Temperature  for 
the  Cold  Overpressure  Protection 
(LTOP)  System"  in  the  Braidwood  Unit 
I's  Technical  Specifications.  The 
revision  extends  the  applicability  of 
Figure  3.4-4a  &t)m  5.37  efliective  full 
power  years  (EFPY)  to  16  EFPY.  In 
addition,  the  amendments  remove  the 
638  psig  administrative  limit  line  from 
the  LTOPS  curve,  because  the 
appropriate  instrument  uncertainties 
and  discharge  piping  pressure  limits 
have  been  incorporated  in  the  new 
ciirve.  Finally,  the  amendments 
contains  administrative  cheuiges  to 
Figure  3.4-4a  and  its  associated  index 
page. 

Date  of  issuance:  July  24,  1995 

Effective  date:  July  24, 1995 

Amendment  Nos.:  64  and  64 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21, 1995  (60  FR  32360). 
The  June  23, 1995,  letter,  corrected  a 
collating  error  in  the  June  8. 1995, 
submittal  and  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  24. 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
March  23, 1994,  as  supplemented  on 
July  26. 1994.  and  subsequently 
sui}erseded  by  a  submittal  dateid 
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February  15, 1995.  The  February  15, 
1995.  request  was  supplemented  on 
February  28, 1995. 

Brief  description  of  amendments:  The 
amendments  approve  a  maximum 
moderator  temperature  coefficient 
(MTC)  of  +7  pan/»F  and  relocate 
specification  of  the  cycle  specific  MTC 
from  the  Technical  Specifications  to  the 
operating  limits  report.  The  staff  also 
approved  the  methodology  proposed  by 
the  licensee  for  ensuring  that  the  plants 
continue  to  meet  the  anticipated 
transient  without  scram  (ATWS)  rule 
(10  CFR  50.62)  during  operation  with 
cycle  specific  MTCs. 

Date  of  issuance:  July  27, 
1995Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  Byron  Units  1  and 
2  -  73,  73  and  Braidwood  Units  1  and 
2  -  65, 65 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
JEunendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  12, 1995  (60  FR  18623) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  27, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265,  Qi(ad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
July  29. 1992,  as  supplemented  January 
14, 1993,  February  16. 1993.  and  May  9. 
1995. 

Brief  description  of  amendments:  The 
amendments  upgrade  the  current 
custom  Technical  Specifications  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123.  "Standard 
Technical  Specification  General  Electric 
Plants  BWR/4."  These  amendments 
ij{>grade  only  Section  3/4.3,  "Reactivity 
Control." 

Date  of  issuance:  July  27, 1995 
Effective  date:  Immediately,  to  be 
implemented  no  later  than  December 

31. 1995,  for  Dresden  Station  and  June 

30. 1996,  for  Quad  Cities  Station. 
Amendment  Nos.:  137, 131, 158,  and 
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Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34071) 
The  Commission's  related  evaluation  of " 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27. 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities.  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  USalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
December  14, 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  siu^eillance  test 
intervals  and  allowed  outage  times  for 
certain  actuation  instrumentation  in  the 
reactor  protection,  isolation,  emergency 
core  cooling,  control  rod  withdrawal 
block,  monitoring  and  feedwater/main 
tiuhine  trip  systems.  The  amendments 
also  include  changes  to  the  feedwater/ 
main  turbine  trip  limiting  condition  for 
operation  required  actions,  several 
mode  related  changes  to  the  nuclear 
instrumentation  and  rod  block 
specifications,  shiflly  channel  check 
requirements  for  several  systems,  and 
several  editorial  changes  to  correct 
errors  and  remove  outdated  footnotes. 

Date  of  issuance:  August  2, 1995 

Effective  date:  Immediately,  to  be 
implemented  within  90  ddys. 

Amendment  Nos.:  104  and  90 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1. 1995  (60  FR  11128) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  2. 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Jacobs  Memorial  Library. 
Illinois  Valley  Community  College. 
Oglesby.  Illinois  61348. 

Commonwealth  Edison  Company, 
Docket  No.  50-295,  Zion  Nuclear  Power 
Station,  Unit  1,  Lake  County,  Illinois 

Date  of  application  for  amendment: 
May  17, 1995,  as  supplemented  on  June 
2,  June  16.  and  July  12. 1995. 

Brief  description  of  amendment:  The 
amendment  allows  a  limited  number  of 


steam  generator  tubes  with  roll 
transition  indications  to  remain  in 
service  until  the  September  1995 
refueling  outage. 

Date  of  issuance:  July  26. 1995 

Effective  date:  July  26. 1995 

Amendment  No.:  167 

Facility  Operating  License  No.  DPR- 
39:  The  amendment  revises  the 
Technical  Specifications.  The  June  2, 
June  16.  and  July  12. 1995.  submittals 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
information,  however,  included  changes 
to  details  of  the  administrative  limits 
mentioned  in  the  initial  proposed  no 
significant  hazards  consideration 
determination.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration  determination: 
Yes  (60  FR  27798).  This  notice  provided 
an  opportimity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportimity  to  request  a  hearing  by 
Jime  26. 1995.  but  indicated  that  if  the 
CommissicH)  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  "The 
Commission's  related  evaluation  of  the 
amendments,  finding  of  exigent 
circumstances  and  final  no  significant 
hazards  consideration  determination  is 
contained  in  a  Safety  Evaluation  dated 
July  26.  1995. 

Local  Public  Document  Room 
Location:  Waukegan  Public  Library.  128 
N.  County  Street,  Waukegan,  IlUnois 
60085. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
December  15, 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  11.3.1.5  ACTION  a.  to 
eliminate  the  need  to  demonstrate  that 
the  actuation  circuitry  of  the  unaffected 
reactor  depressiuization  system 
channels  is  operable.  In  addition,  the 
amendment  makes  an  editorial  change 
to  correct  a  typographical  error. 

Date  of  issuance:  July  28. 1995 

Effective  date:  July  28. 1995 

Amendment  No.:  115 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20516) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
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Evaluation  dated  July  28, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Consuiners  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
March  4, 1993,  as  revised  April  14, 
1993,  as  supplemented  April  19  and 
May  31. 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
SpeciBcations  (TS)  to  conform  to  the 
wording  of  the  revised  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation,"  and  to  reflect  a  separation  of 
chemistry  and  radiation  protection 
responsibilities. 

Date  of  issuance:  August  2, 1995 

Effective  date:  August  2, 1995 

Amendment  No.:  16 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28053). 
as  corrected  Jime  1,  1993  (58  FR  31222). 
The  supplemental  submittals  were 
noticed  on  June  21. 1995  (60  FR  32361). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  datedNo  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
Location:  North  Central  Michigan 
College,  1515  Howard  Street.  Petoskey, 
Michigan  49770. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
April  7, 1994,  as  supplementedApril  27, 
1995. 

Brief  description  of  amendment:  This 
amendment  relocates  certain  Technical 
Specifications  (TS)  that  contain  fuel 
cycle-specific  parameter  limits  that 
change  with  core  reloads  to  a  Core 
Operating  Limits  Report.  TS  bases  have 
also  been  revised  to  refer  to  limits 
relocated  to  the  COLR.  A  portion  of  the 
amendment  request  was  denied.  A 
separate  Notice  of  Denial  of  Amendment 
has  been  sent  to  the  Federal  Register  for 
publication. 

Date  of  issuance:  July  26, 1995 

Effective  date:  July  26, 1995 

Amendment  No.:  169 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25,  1994  (59  FR  27053) 


The  April  27, 1995,  submittal  provided 
clarifying  information  which  was  within 
the  scope  of  the  initial  application  and 
did  not  affect  the  staffs  initial  proposed 
no  significant  hazards  consideration 
findings.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  26, 1995  .No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
Location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  Yoik 
County,  South  Carolina 

Date  of  application  for  amendments: 
April  12, 1995 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  (TS)  3/4.3.4,  "Turbine 
Overspeed  Protection."  and  its 
associated  Bases.  The  deletion  of  TS  3/ 
4.3.4  and  its  Bases  provides  Duke  Power 
Company  the  flexibility  to  implement 
the  manufacturer's  recommendations  for 
turbine  steam  valve  surveillance  test 
requirements.  These  test  requirements 
will  be  contained  in  the  Selected 
Licensee  Commitment  Manual. 

Date  of  issuance:  July  21, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance 

Amendment  Nos.:  131  and  125 

Facility  Operating  Ucense  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21. 1995  (60  FR  32361) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  21. 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  Yoric 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  18, 1995. 

Brief  description  of  amendments:  The 
amendments  relocate  the  requirements 
for  the  seismic  instrumentation, 
meteorological  instrumentation,  and 
loose-part  detection  system,  and  the 
associated  Bases  and  surveillance 
requirements,  from  the  TS  to  the 
Selected  Licensee  Commitment  Manual 
(Chapter  16  of  the  FSAR).  This  will 
allow  futtu*  changes  to  these  controls  to 
be  performed  under  the  provisions  of  10 


CFR  50.59.  No  changes  are  being  made 
to  the  technical  content  of  the  affected 
TS  pages. 
Date  of  issuance:  ]u\y  24, 1995 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
Amendment  Nos.:  132  and  126 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  10.  1995  (60  FR  24910) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  24, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbui;g 
County,  North  Carolina 

Date  of  application  for  amendments: 
April  12, 1995 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  (TS)  3/4.3.4,  "Turbine 
Overspeed  Protection,"  and  its 
associated  Bases.  The  deletion  of  TS  3/ 
4.3.4  and  its  associated  Bases  provides 
Duke  Power  Company  the  flexibiUty  to 
implement  the  manufacturer's 
recommendations  for  turbine  steam 
valve  surveillance  test  requirements. 
These  test  requirements  will  be 
contained  in  the  Selected  Licensee 
Commitment  (SLC)  Manual.  The  SLC 
Manual  is  Chapter  16  of  the  Updated 
Final  Safety  Analysis  Report. 

Date  o/ issuance:  August  2. 1995 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  30 
days  fi'om  the  date  of  issuance 

Amendment  Nos.:  156  and  138 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21. 1995  (60  FR  32362) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  2. 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC         • 
Station),  North  Carolina  28223. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
September  28, 1994,  as  supplemented 
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by  letters  dated  May  3  and  June  14, 
1995. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Tables  3.3-3,  3.3-4.  3.3-5. 
and  4.3-2  of  the  Engineered  Safety 
Features  Actuation  System 
Instrumentation  tables  to  update  the 
"Loss  of  Power"  function. 

Date  of  issuance:  August  2, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days,  or  60  days  after  the  completion 
date  of  the  Unit  2  modification, 
whichever  is  later. 

Amendment  Nos.;  157  and  139 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21, 1994  (59  FR 
65811)  The  May  3  and  June  14. 1995. 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
September  28, 1994,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  2, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Diike  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Staticm,  Units  1  and  2,  Mecklenbui^ 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  18, 1995 

Brief  description  of  amendments:  The 
amendments  delete  selected  Technical 
Specification  (TS)  requirements  related 
to  instmmentation  from  the  TS,  and 
relocate  them  to  the  Selected  Licensee 
Commitment  (SLC)  Manual,  with  their 
associated  Bases  and  surveillance 
requirements.  No  changes  are  being 
made  tolhe  technical  content  of  the 
afiiacted  TS  pages.  Future  changes  to  the 
SLC  Manual  (Chapter  16  of  the  Final 
Safety  Analysis  Report)  will  be 
controlled  by  the  provisions  of  10  CFR 
50.59.  The  relocated  requirements 
include  the  following: 

TS  3/4.3.3.3,  Seismic  Instrumentation 

TS  3/4.3.3.4,  Meteorological 
Instrumentation 

TS  3/4.10,  Loose-Part  Detection 
System 

Date  of  issuance:  August  2, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  fi-om  the  date  of  issuance 

Amendment  Nos.:  158  and  140 


Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1, 1995  (60  FR  11132) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  2, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingpott,  Pennsylvania 

Date  of  application  for  amendments: 
February  4, 1994,  as  supplemented  June 
29, 1995. 

Brief  description  of  amendments: 
These  amendments  modify  the 
Technical  Specifications  (TSs)  related  to 
containment  air  locks  (TSs  1.8,  3/4.6.1.1 
and  3/4.6.1.3)  and  associated  Bases  to 
make  them  as  close  to  the  NRC's 
Improved  Standard  Technical 
Specifications  (NUREG-1431)  as  the 
plant-specific  design  will  permit.  The 
changes  in  TS  3/4.6.1.1  and  3/4.6.1.3 
modify  surveillance  requirements  and 
limiting  conditions  for  operation  and 
effect  numerous  administrative  and 
format  changes. 

Date  o/ issuance:  July  26, 1995 

Effective  date:  Units  1  and  2.  as  of  the 
date  of  issuance  and  shall  be 
implemented  within  60  days. 

Amendment  Nos.:  190  and  72 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Units  1  and  2  Technical 
Specifications,  and  the  Unit  2  License. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37070) 
The  June  29, 1995  letter  did  not  change 
the  original  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  July  20, 1994  Federal 
Register  notice.'The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  26, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
Location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam 
ElectricStation,  l^it  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  May  12, 
1995 

Brief  description  of  amendment:  The 
amendment  removed  the  specific 


scheduling  requirements  for  Type  A 
containment  leakage  rate  tests  from  the 
Technical  Specifications  for  Waterford  3 
and  replaced  these  requirements  with  a 
requirement  to  perform  Type  A,  testing 
in  accordance  with  Appendix  J  to  10 
CFR  Part  50.  The  proposed  changes 
adopt  the  wording  for  primary 
containment  integrated  leak  rate  testing 
that  is  consistent  with  the  requirements 
of  the  Combustion  Engineering 
Improved  Standard  Technical 
Specifications  (NUREG  1432).  The 
proposed  changes  also  include  several 
administrative  changes. 

Date  of  issuance:  August  3, 1995 

Effective  date:  August  3, 1995,  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  No.:  110 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6, 1995  (60  FR  29876) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3,  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans.  LA  70122. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
October  13, 1994,  as  supplemented  by 
letters  dated  January  13  and  May  4, 
1995. 

Brief  description  of  amendments:  The 
amendments  revise  die  Technical 
Specifications  to  lower  the  anticipated 
transient  without  scram-recirculation 
pump  trip  (ATWS-RPT)  setpbint  by 
approximately  2  feet  2  inches  to 
minimize  the  potential  for  RPTs 
following  reactor  scram,  and  allow 
restarting  the  recirculation  pimip 
following  an  RPT  when  the  temperature 
differential  between  the  coolant  at  the 
reactor  bottom  head  and  the  reactor 
steam  dome  cannot  be  obtained, 
provided  certain  conditions  are  met. 

Date  of  issuance:  July  21, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  Nos.:  196  and  136 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21, 1994  (59  FR 
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65813).  The  January  13  and  May  4, 
1995,  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  October  13, 1994. 
application  and  initial  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  21, 1995.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
Location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
June  1. 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  TMI-1  Technical 
Specifications  to  allow  the  use  of  two 
zirconium -based  advanced  fuel  rod 
cladding  materials  manufactured  by  the 
Babcock  &  Wilcox  Fuel  Company. 

Date  of  issuance:  July  24. 1995 

Date  of  issuance:  July  24, 1995 

Effective  date:  July  24, 1995 

Amendment  No.:  194 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21, 1995  (60  FR  32366) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458.  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  13, 
1993  as  supplemented  by  letter  dated 
January  31, 1995 

Brief  description  of  amendment:  The 
amendment  revises  Attachment  3  of  the 
license  conditions  to  remove  several 
license  conditions  pertaining  to  the 
Division  I  and  II  Transamerica  Delaval, 
Inc.  emergency  diesel  generators.  The 
conditions  pertain  to  engine  overhaul 
frequency,  maintenance  and 
surveillance  program,  and  inspection  of 
crankshafts,  cylinder  heads,  engine 
block,  and  ttubochargers. 

Date  of  issuance:  July  25, 1995 


Effective  date:  July  25, 1995 

Amendment  No.:  82 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register  August  4,  1993  (58  FR  41505) 
The  additional  information  contained  in 
the  supplemental  letter  dated  January 
31, 1995,  was  clarifying  in  nature  and 
thus,  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staffs 
proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  25. 1995.No 
significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
Location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  LA  70803. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50*498  and  50-499,  South  Texas 
Proiect,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  27, 
1995,  as  supplemented  by  letters  dated 
May  4  and  25,  1995. 

Brief  description  of  amendments:  The 
amendments  revised  the  tables 
associated  with  Technical 
Specifications  (TSs)  3/4.3.3.5.  Remote 
Shutdown  System,  to  eliminate  the 
requirement  for  core  exit  thermocouples 
(CETs).  The  amendments  also  revised 
the  tables  associated  with  TS  3/4.3.3.6, 
Accident  Monitoring  Instrumentation, 
to  require  two  operable  channels  of 
CETs,  where  each  channel  is  required  to 
have  at  least  two  opterable  CETs  per  core 
quadrant.  Each  channel  is  also  required 
to  have  at  least  four  operable  CETs  in  at 
least  one  quadrant  to  support  the 
operability  of  the  subcooling  margin 
monitors. 

Date  of  issuance:  July  24,  1995 

Effective  date:  July  24, 1995 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  77;  Unit  2  - 
Amendment  No.  66 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  F^eral 
Register  June  21, 1995  (60  FR  32366) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  ^,  1995.  No 
signiHcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 


911  Boling  Highway,  Wharton,  TX 
77488. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  2, 
1995 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specifications  3.4.2.2.  and  3.7.1.1  (Table 
3.7-2)  by  relaxing  the  lift  setting 
tolerances  of  the  pressurizer  safety 
valves  from  plus  or  minus  1%  to  plus 
or  minus  2%  and  the  main  steam  safety 
valves  from  plus  or  minus  1%  to  plus 
or  minus  3%,  respectively.  In  addition, 
a  footnote  was  added  to  require  that  the 
pressurizer  safety  valves  and  main 
steam  safety  valves  setpoint  tolerances 
be  restored  to  within  plus  or  minus  1% 
whenever  a  lift  setting  is  determined  to 
be  outside  plus  or  minus  1%  following 
valve  testing. 
Date  of  issuance:  July  25,  1995 
Effective  date:  July  25,  1995,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  78;  Unit  2  - 
Amendment  No.  67 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Ekite  of  initial  notice  in  Federal 
Register  June  6,  1995  (60  FR  29877) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  25, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
March. 7, 1995,  as  supplemented  on  June 
7, 1995. 

Brief  description  of  amendment:  The 
amendment  adds  an^ception  to 
Technical  Specifications  3.6.A  and 
3.6.C.  The  Exception  permits  reduced 
component  cooling  water  flow  for  short 
periods  of  time,  while  component 
cooling  water  heat  exchangers  are 
shifted. 

Date  of  issuance:  July  24, 1995 
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Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  10, 1995  (60  FR  24911) 
The  June  7, 1995,  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  24, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
Location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Northeast  Nuclear  Enex^  Company, 
Docket  No.  50-245,  Milktone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
May  24, 1995 

Brief  description  of  amendment:  The 
amendment  permits  an  individual  who 
does  not  have  a  current  senior  reactor 
operator  (SRO)  Ucense  for  Millstone 
Unit  1  to  hold  the  Operations  Manager 
position.  In  this  case,  the  Operations 
Manager  position  would  require  the 
individual  to  have  previously  held  an 
SRO  license  at  a  boiling  water  reactor 
and  the  individual  serving  in  the 
capacity  of  the  Assistant  Operations 
Manager  to  hold  a  aurent  SRO  license 
for  Millstone  Unit  1.  In  addition,  the 
amendment  renumbers  the  applicable 
sections. 

Date  of  issuance:  July  24, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No. :  83 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21, 1995  (60  FR  32370) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24. 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
'Norwich,  CT  06360. 


Northeast  Nuclear  Enei^gy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  18, 1995 

Brief  description  of  amendment:  The 
amendment  allows  the  use  of  the  ANSI/ 
ANS  5.1-1979  decay  heat  model  for  the 
post-loss  of  coolant  accident 
containment  cooling  analysis. 

Date  of  issuance:  July  24, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented 
immediately. 

Amendment  No.:  84 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Ucense. 

Date  of  initial  notice  in  Federal 
Register  May  10, 1995  (60  FR  24911). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Learning  Resoiut»s  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  28, 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  diesel  generator 
fuel  oil  testing  that  is  performed  on  new 
fuel  prior  to  the  addition  of  new  fuel  to 
the  storage  tank. 

Date  of  issuance:  July  26, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  118 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6, 1995  (60  FR  29881) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  26, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 


PECO  Energy  Ccmipany,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company,  Docket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station.Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
November  14, 1994  as  supplemented  by 
letter  dated  April  10, 1995. 

Brief  description  of  amendments: 
These  amendments  relocate  Nuclear 
Review  Board  (NRB)  review 
requirements,  Independent  Safety 
Engineering  Ooup  (ISEG)  requirements, 
and  certain  review  and  audit 
requirements  from  the  TS  to  the  Peach 
Bottom  Quality  Assurance  Program. 

Date  of  issuance:  July  25, 1995 

Effective  date:  July  25, 1995 

Amendments  Nos.:  208  and  212 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21, 1994  (59  FR 
65822)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  25, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
Location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  EducaUon 
Building,  Walnut  Street  and 
Conmionwealth  Avenue,  Box  1601, 
Harrisburg,  Peimsylvania  17105. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
July  27, 1994,  as  supplemented  May  26, 
July  10,  and  July  25, 1995 

Brief  description  of  amendment:  Tius 
amendment  revises  the  Allowed  Out-of- 
Service  Times  (AOTs)  for  Inoperable 
Station  Service  Water  System  (SSWS) 
pumps,  inoperable  safety  Auxiliaries 
Cooling  System  (SACS)  pumps,  and 
inoperable  Emergency  Diesel  Generators 
(EDGs).  In  addition,  this  amendment 
also  allows  on-line  maintenance  of  the 
EDGs. 

Date  of  issuance:  August  1, 1995 

Effective  date:  August  1, 1995 

Amendment  No.:  75 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31,  1994  (59  FR  45033) 
The  supplemental  letters  did  not  change 
the  original  no  significant  hazards 
consideration  determination  nor  the 
original  Federal  Register  notice.  The 
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Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1, 1995.No 
significant  hazards  consideration 
comments  received:  No 

local  Public  Document  Room 
Location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
April  25, 1994,  as  supplemented  July 
24, 1995 

Brief  description  of  amendment:  This 
amendment  eliminates  the  requirement 
from  the  Hope  Creek  Technical 
Specifications  to  perform  Type  C  leak 
rate  tests,  in  accordance  with  10  CFR 
Part  50,  Appendix  J,  of  identified 
containment  isolation  valves  that 
penetrate  the  primary  containment  and 
terminate  below  the  minimum  water 
level  in  the  suppression  chamber 
(torus).  The  valves  are  still  subject  to 
testing  in  accordance  with  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code. 

Date  of  issuance:  August  1, 1995 

Effective  date:  As  of  me  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8, 1994  (59  FR  29632) 
The  supplemental  letter  did  not  change 
the  original  no  significant  hazards 
consideration  determination  nor  the 
original  Federal  Register  notice.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Pennsville  PubUc  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

PubUc  Service  Electric  &  Gas  Ccnnpany, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
April  18, 1995 

Brief  description  of  amendments:  The 
amendments  delete  the  quarterly  leak 
rate  test  for  the  containment  pressure- 
vacuiun  reUef  valves  that  is  currently 
required  because  of  the  valves'  resilient 
seat  material.  The  changes  are  being 
made  to  accommodate  replacement  of 
the  resiUent  valve  seat  material  with  a 


hard  seat  (metal-to-metal)  design.  The 
valves  would  remain  in  the  10  CFR  Part 
50,  Appendix  J,  Type  C  leak  rate  test 
program. 

Date  of  issuance:  August  1, 1995 
Effective  date:  Unit  1,  As  of  the  date 
of  issuance,  to  be  implemented  prior  to 
restart  following  the  twelfth  refueling 
outage;  Unit  2,  As  of  the  date  of 
issuance,  to  be  implemented  prior  to 
restart  following  the  current  refueling 
outage. 

Amendment  Nos.:  172  and  153 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23,  1995  (60  FR  27342) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  1, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Salem  Free  Public  Library, 
112  West  Broadway,  Salem,  New  Jersey 
08079. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
August  26. 1994 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3/4.7.5,  "Control  Room 
Emergency  Air  Cleanup  System,"  to 
provide  an  exception  to  Limiting 
Condition  for  Operation  3.0.4  for  Modes 
5  and  6  and  for  a  defueled 
configuration.  These  amendments  also 
add  the  applicabiUty  statement  "or 
during  movement  of  irradiated  fuel 
assemblies." 

Date  of  issuance:  July  26, 1995 

Effective  date:  July  26. 1995 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  123;  Unit  3  - 
Amendment  No.  112 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9, 1994  (59  FR 
55891)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  26, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
Location:  Main  Library.  University  of 
CaUfomia,  P.  O.  Box  19557,  Irvine, 
CaUfomia  92713. 


TennesMC  Valley  AuAority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
December  16, 1994;  supplemented  July 
19.  1995  (TS  94-06) 

Brief  description  of  amendments:  The 
amendments  replace  the  present 
Auxiliary  Feedwater  system 
Specification  3/4.7.1.2  with  new 
specifications  that  are  modeled  after  the 
Westinghouse  Standard  Technical 
Specifications. 
Date  of  issuance:  August  i.  1995 
Effective  date:  August  2, 1995 
Amendment  Nos.:  206  and  196 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1, 1995  (60  FR  6309) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  2, 1995.No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
Location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Po%ver  Station.  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
November  29, 1994 

Brief  description  of  amendments: 
These  amendments  allow  the  use  of 
ZIRLO,  a  new  zirconium-based  alloy,  as 
a  fuel  cladding  material. 

Date  o/ issuance;  July  27, 1995 

Effective  date:  July  27, 1995 

Amendment  Nos.:  202  and  202 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4,  1995  (60  FR  508) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  27, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Swem  Library,  College  of 
WiUiam  and  Mary,  WiUiamsburg, 
Virginia  23185. 

Notice  Of  Issuance  Of  Amendments  to 
facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
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Commission  has  issued  the  following 
amendments.  The  Conunission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  compUes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regidations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  licoise 
amendment. 

Becatise  of  exigent  or  emergency 
drctmistances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Conunission  to  pubUsh, 
for  pubUc  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  appUcation  and  of  the 
Conunission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
commimication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failiu*  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
Mther  resumpticm  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  hcensed  power  level,  the 
Conunission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  ficense  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  pubUc  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Conunission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  firom  any  person,  in  advance 


of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docimients  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroiunental  assessment 
imder  the  special  circuimstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Enviroiunental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  die 
local  pubUc  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
September  15, 1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  miist  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  pubUc 
doctunent  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tiie  above  date,  the 
Commission  or  an  Atomic  Safety  and 


Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  ot  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  shoidd 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.    • 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be ' 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  . 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
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a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
bearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
efiiectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amemhnent  is  in  effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
followyig  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714{a)(l){i)-(v)  and  2.714(d). 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  CofiEey 
County,  Kansas 

Date  of  application  for  amendment: 
July  28, 1995 

Brief  description  of  amendment:  This 
amendment  deletes  the  portion  of 
License  Condition  2.C.(1]  that  references 


Attachment  1.  Attachment  1  requires 
the  pump  in  the  keepwarm  system  on 
the  emergency  diesel  generator  to  satisfy 
the  requirements  of  the  American 
Society  of  Mechanical  Engineers  Code, 
Section  in.  Class  3. 

Date  of  issuance:  August  3, 
1995IllB^ective  date:  August  3, 1995 

Amendment  No.:  88 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
operating  Ucense.Public  conun«its 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergeiKry 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  August  3, 1995. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topdca,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  William  H. 
Bateman 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1995. 

For  The  Nuclear  Regulatory  Commission 
Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects  -  M/ 
rv  Office  of  Nuclear  Reactor  Regulation 
[Doc.  95-20122  Filed  S-15-95:  8:45  am] 
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Use  of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities;  Rnal  Policy  Statement 

AQENCY:  Nuclear  Regulatory  . 

Commission. 

ACTION:  Final  policy  statement. 

SUMMARY:  This  statement  presents  the 
policy  that  the  Nuclear  Regulatory 
Commission  (NRC)  will  follow  in  the 
use  of  probabilistic  risk  assessment 
(PRA)  methods  in  nuclear  regulatory 
matters.  The  Commission  believes  that 
an  overall  policy  on  the  use  of  PRA 
methods  in  nuclear  regulatory  activities 
should  be  established  so  that  the  many 
potential  applications  of  PRA  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  would  promote 
regulatory  stability  and  efficiency.  In 
addition,  the  Conunission  believes  that 
the  use  of  PRA  technology  in  NRC 
regulatory  activities  should  be  increased 
to  the  extent  supported  by  the  state-of- 
the-art  in  PRA  methods  and  data  and  in 
a  maimer  that  complements  the  NRC's 


deterministic  approach.  The  pertinent 
comments  received  ftova  the  published 
draft  policy  statement  are  reflected  in 
this  final  policy  statement.  This  policy 
statement  will  be  implemented  through 
the  execution  of  the  NRC's  PRA 
Implementation  Plan. 
EFFECTIVE  DATE:  August  16, 1995. 
AOOftESSES:  The  proposed  poUcy 
statement  and  the  comments  received 
may  be  examined  at:  NRC  Public 
Dociunent  Room,  2120  L  Street,  NW; 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Hsia,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-1075. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

n.  Summary  of  Public  Comments  and  NRC 

Responses, 
m.  Deterministic  and  Probabilistic 

Approaches  to  Regulation. 

IV.  The  Commission  Policy. 

V.  Availability  of  Doomoents. 

L  Background 

The  NRC  has  generally  regulated  the 
use  of  nuclear  material  based  on 
deterministic  approaches.  Deterministic 
approaches  to  regulation  consider  a  set 
of  challenges  to  safety  and  determine 
how  those  challenges  should  be 
mitigated.  A  probabilistic  approach  to 
regiUation  enhances  and  extends  this 
traditional,  deterministic  approach,  by: 
(1)  Allowing  consideration  of  a  broader 
set  of  potential  challenges  to  safety,  (2) 
providing  a  logical  means  for 
prioritizing  these  challenges  based  on 
risk  significance,  and  (3)  allowing 
consideration  of  a  broader  set  of 
resoiut»s  to  defend  against  these 
challenges. 

Until  the  accident  at  Three  Mile 
Island  (TMI)  in  1979,  the  Atomic  Energy 
Commission  (now  the  NRC),  only  used 
probabilistic  criteria  in  certain 
specialized  areas  of  licensing  reviews. 
For  example,  human-made  hazards  (e.g., 
nearby  hazardous  materials  and  aircraft) 
and  natvual  hazards  (e.g.,  tornadoes, 
floods,  and  earthquakes)  were  typically 
addressed  in  terms  of  probabilistic 
arguments  and  initiating  frequencies  to 
assess  site  suitabiUty.  T^e  Standard 
Review  Plan  (NUREG-0800)  for 
Ucensing  reactors  and  some  of  the 
Regulatory  Guides  supporting  NUREG- 
0800  provided  review  and  evaluation 
guidance  with  respect  to  these 
probabilistic  considerations. 

The  TMI  accident  substantially 
changed  the  character  of  the  analysis  of 
severe  accidents  worldwide.  It  led  to  a 
substantial  research  program  on  severe 
accident  phenomenology.  In  addition. 
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both  major  investigations  of  the  accident 
(the  Kemeny  and  Rogovin  studies) 
recommended  that  PRA  techniques  be 
used  more  widely  to  augment  the 
traditional  nonprobabilistic  methods  of 
analyzing  nuclear  plant  safety.  In  1984. 
the  NRC  completed  a  study  (NUREG- 
1050)  that  addressed  the  state-of-the-art 
in  risk  analysis  techniques. 

In  early  1991,  the  NRC  published 
NUREG-1150,  "Severe  Accident  Risks: 
An  Assessment  for  Five  U.S.  Nuclear 
Power  Plants."  In  NUREG-1150.  the 
NRC  used  improved  PRA  techniques  to 
assess  the  risk  associated  with  five 
nuclear  power  plants.  This  study  was  a 
significant  tiuning  point  in  the  use  of 
risk-based  concepts  in  the  regulatory 
process  and  enabled  the  Commission  to 
greaUy  improve  its  methods  for 
assessing  containment  performance  after 
core  damage  and  accident  progression. 
The  methods  developed  for  and  results 
from  these  studies  provided  a  valuable 
foundation  in  quantitative  risk 
techniques. 

PRA  methods  have  been  applied 
successfully  in  several  regulatory 
activities  and  have  proved  to  be  a 
valuable  complement  to  deterministic 
engineering  approaches.  This 
application  of  PRA  represents  an 
extension  and  enhancement  of 
traditional  regulation  rather  than  a 
separate  and  different  technology. 
Several  recent  Commission  policies  or 
regulations  have  been  based,  in  part,  on 
PRA  methods  and  insights.  These 
include  the  Backfit  Rule  (§  50.109, 
"Backfitting").  the  Policy  Statement  on 
"Safety  Goals  for  the  Operation  of 
Nuclear  Power  Plants,"  (51  FR  30028; 
August  21, 1986),  the  Commission's 
"Pohcy  Statement  on  Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants"  (50  FR  32138;  August  8, 
1985),  and  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvement  for  Nuclear 
Power  Reactors"  (58  FR  39132;  July  22, 
1993).  PRA  methods  also  were  used 
e^ectively  during  the  anticipated 
transient  without  scram  (ATWS)  and 
station  blackout  (SBO)  rulemaking,  and 
supported  the  generic  issue 
prioritization  and  resolution  process. 
Additional  benefits  have  been  found  in 
the  use  of  risk-based  inspection  guides 
to  focus  NRC  inspector  efforts  and  make 
more  efficient  use  of  NRC  inspection 
resources.  Probabilistic  analyses  were 
extensively  used  in  the  development  of 
the  recently  proposed  rule  change  to 
reactor  siting  criteria  in  10  CFR  Part  100 
(59  FR  52255;  October  17,  1994).  The 
proposed  rule  change  invoked  the  use  of 
a  probabilistic  approach  to  estimate  the 
Safe  Shutdown  Earthquake  Ground 
Motion  for  a  nuclear  reactor  site,  instead 


of  the  purely  deterministic  method 
currenUy  specified  in  Appendix  A  to  10 
CFR  Part  100. 

Currently,  the  NRC  is  using  PRA 
techniques  to  assess  the  safety 
importance  of  operating  reactor  events 
and  is  using  these  techniques  as  an 
integral  part  of  the  design  certification 
review  process  for  advanced  reactor 
designs.  In  addition,  the  Individual 
Plant  Examination  (IPE)  program  and 
the  Individual  Plant  Examination — 
External  Events  (IPEEE)  program  (an 
effort  resulting  from  the  implementation 
of  the  Commission's  "Policy  Statement 
on  Severe  Reactor  Accidents  Regarding 
Future  Designs  and  Existing  Plants") 
have  resulted  in  commercial  reactor 
licensees  using  risk-assessment  methods 
to  identify  any  vulnerabilities  needing 
attention. 

The  Commission  has  been  developing 
performance  assessment  methods  for 
low-level  and  high-level  waste  since  the 
mid-1970s  and  these  activities 
intensified  using  performance 
assessments  techniques  in  the  late  1980s 
and  early  1990s.  This  has  involved  the 
development  of  conceptual  models  and 
computer  codes  to  model  the  disposal  of 
waste.  Because  waste-disposal  systems 
are  passive,  certain  analysis  methods 
used  for  active  systems  in  PRA  studies 
for  power  reactors  had  to  be  adapted  to 
provide  scenario  analysis  for  the 
performance  assessment  of  the  potential 
geologic  repository  at  Yucca  Mountain, 
Nevada.  In  regard  to  high-level  waste, 
the  NRC  staff  participates  in  a  variety  of 
international  activities  (e.g.,  the 
Performance  Assessment  Advisory 
Group  of  the  Organization  for  Economic 
Cooperation  and  Development,  Nuclear 
Energy  Agency)  to  ensiue  that 
consistent  performance  assessment 
methods  are  used  to  the  degree 
appropriate. 

'The  Commission  believes  that  an 
overall  policy  on  the  use  of  PRA  in 
nuclear  regulatory  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  methodology  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulatory  stability  and  efficiency  and 
enhances  safety.  In  May  1994,  the  NRC 
staff  forwarded  a  draft  PRA  policy 
statement  to  the  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  for  review 
and  briefed  ACRS  on  the  same  subject. 
On  August  18, 1994,  the  NRC  staff 
proposed  a  PRA  policy  statement  to  the 
Commission  in  SECY-94-218, 
"Proposed  Policy  Statement  on  the  Use 
of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities."  In  that  Commission  paper, 
the  staff  proposed  that  an  overall  poUcy 
on  the  use  of  probabilistic  risk 


assessmratf  (PRA)  methods  in  nuclear 
regulatory  activities  should  be 
estabUshed  and  that  the  use  of  PRA 
technology  in  NRC  regulatory  activities 
should  be  increased.  Comments  from 
the  ACRS  regarding  the  poUcy  statement 
as  documented  in  a  letter  dated  May  11, 
1994,  were  incorporated.  On  August  19, 
1994,  the  staff  forwarded  SECY-94-219, 
"Proposed  Agency-Wide 
Implementation  Plan  for  Probabilistic 
Risk  Assessment  (PRA),"  to  the 
Commission.  On  August  30, 1994,  the 
staff  discussed  the  PRA  policy  statement 
and  the  PRA  implementation  plan  in  a 
public  meeting  with  the  Commission. 
On  September  13  and  October  4, 1994, 
the  Secretary  issued  two  staff 
requirements  memoranda  (SRMs) 
providing  Commission  guidance 
regarding  the  draft  policy  statement.  In 
these  SRMs,  the  Commission  directed 
the  staff  to  revise  the  proposed  PRA 
pohcy  statement,  publish  the  policy 
statement  for  public  comment  in  the 
Federal  Register,  and  conduct  a  public 
workshop  on  the  PRA  implementation 
plan. 

As  directed  by  the  Commission,  the 
staff  conducted  a  public  workshop  on 
December  2, 1994,  to  discuss  the  PRA 
implementation  plan.  The  purpose  of 
the  workshop  was  to  inform  the  public 
of  NRC  activities  related  to  increasing 
the  use  of  PRA  methods  and  techniques 
in  regulatory  applications  and  to  receive 
public  comments  on  these  activities. 
After  the  staff  incorporated  the 
comments  from  the  SRMs,  the  proposed 
pohcy  statement  "Use  of  Probabilistic 
Risk  Assessment  Methods  in  Nuclear 
Regulatory  Activities"  was  published  in 
the  Federal  Register  on  December  8, 
1994  (59  FR  63389).  The  public 
comment  period  expired  on  February  7, 
1995. 

n.  Summary  of  Public  Comments  and 
NRC  Responses 

In  January  and  February  1995,  the 
NRC  received  17  letters  commenting  on 
the  proposed  policy  statement  on  "Use 
of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities".  These  comments  were  from 
the  following  organizations:  Six 
utilities — PECO  Energy  Company. 
Detroit  Edison,  Washington  Public 
Power  Supply  System,  Carolina  Power 
and  Light  Company,  Virginia  Power 
Company,  and  Centerior  Energy;  three 
State  regulatory  agencies — State  of 
Illinois  Department  of  Nuclear  Safety, 
State  of  New  Jersey  Department  of 
Environmental  Protection,  State  of 
Nevada  Agency  for  Nuclear  Projects; 
two  industry  groups — Nuclear  Energy 
Institute  and  Westinghouse  Owners 
Group;  two  engineering  firms — PLG, 
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Inc.  and  ICF  Kaiser  Engineers,  Inc.; 
University  of  California  at  Los  Angeles; 
C^o  Citizens  For  Responsible  Energy; 
Winstcm  and  Strawn,  Counsel  to  the 
Nuclear  Utility  Backfitting  and  Reform 
Group;  and  the  Department  of  Energy. 
Copies  of  the  letters  may  be  examined 
at  the  NRC  Public  Doomient  Room  at 
2120  L  Street.,  NW.  (Lower  Level). 
Washington,  DC. 

General  Comments 

Twelve  commenters  explicitly 
supported  the  basic  tenet  of  the  policy 
to  increase  the  use  of  PRA  technology  in 
NRC's  regulatory  activities.  The  other 
commenters  did  not  object  to  the  policy 
statement  but  provided 
recommendations  for  the  NRC  to  modify 
and  improve  the  policy  statement  and/ 
or  the  PRA  implementation  plan.  Five 
commenters  indicated  that  they  agreed 
with  the  NEI  comments  on  the  proposed 
PRA  policy  statement.  The  NRC  staff 
has  reviewed  the  comments  and 
summarized  them  in  the  following 
areas.  The  staff  response  to  the 
comments  are  also  included  in  this  final 
policy  statement. 

Use  of  PRA  in  Regulatory  Decisions 

Several  comments  dealt  with  the 
scope  of  the  PRA  applications  (where 
can  PRA  be  used)  and  the 
implementation  of  the  poUcy  statement 
(how  can  PRA  be  used). 

One  commenter  felt  that  neither  the 
policy  statement  nor  the  PRA 
implementation  plan  provided 
consistent  decision  criteria  for  accepting 
PRA  results  as  part  of  the  justification 
for  licensing  decisions.  The  commenter 
was  concerned  that  the  short  term  effect 
of  the  policy  statement  would  likely  be 
an  increased  burden  on  the  Ucensees. 
For  the  long  term,  the  commenter 
recommended  a  systematic  review  of 
the  rules  and  regulations  to  identify 
opportunities  for  elimination  of 
imnecessary  regiUations.  The  proposed 
policy  statement  directed  the  staff  to  use 
PRA  and  associated  analyses,  where 
appropriate,  as  part  of  the  justification 
for  licensing  decisions.  The  PRA 
implementation  plan  describes  how  the 
stated  poUcy  is  to  be  implemented. 
Appropriate  decision  criteria  will  be 
developed  and  docimiented  as  part  of 
the  PRA  implementation  plan.  The 
Commission  has  already  performed  a 
systematic  review  of  the  many  ciurent 
rules  and  regulations  to  identify 
opportimities  for  the  elimination  of 
unnecessary  regulations,  hi  1993,  the 
NRC  established  the  Regulatory  Review 
Group  (RRG)  to  conduct  a  structured 
review  of  power  reactor  regulations  with 
special  attention  on  the  opportunity  to 
reduce  unnecessary  regulatory  burdens. 


The  RRG  recommendations  to  reduce 
the  regulatory  bimien  included  the 
suggestion  to  use  more  risk-based 
approaches  in  quality  assurance, 
inservice  inspection  and  testing,  and  the 
concept  of  a  PRA  plan.  The  RRG 
recommendations  were  documented  in 
SECY-94-003.  To  better  focus  the 
NRC's  effort  on  the  PRA  related 
activities  recommended  by  the  RRG,  the 
PRA  Working  Group,  and  the  Regulatory 
Analysis  Steering  Group,  the  PRA 
implementation  plan  was  developed  in 
1994.  The  implementation  plan 
included  a  task  to  develop  guidelines 
for  determining  when  it  is  practical  to 
use  PRA  technology  and  results  in 
regulatory  activities.  The  NRC  has  had 
discussions  with  volunteer  licensees 
regarding  the  pilot  applications  of  risk- 
based  regulatory  initiatives.  Results 
from  the  pilot  applications  will  be 
incorporated  in  the  NRC's  guidance  for 
PRA  applications  in  regulatory 
activities.  A  number  of  current 
regulatory  requirements  are  being 
considered  as  part  of  the  PRA 
implementation  plan  to  determine  if 
alternative  risk-based  approaches  are 
practical.  Over  time,  the  Commission 
would  expect  some  streamlining  and 
refocusing  of  its  rules  and  regulations  as 
part  of  this  process.  The  Commission 
has  implemented  a  continuing 
regulatory  improvement  program  which 
is  responsive  to  the  commenter's 
recommendation  of  a  systematic 
examination  of  marginal  regulatory 
requirements. 

Another  commenter  recommended 
that  the  poUcy  statement  be  amended  to 
state  that  when  backfitting  analyses  are 
performed,  mean  risk  levels  be  the 
exclusive  basis  of  regulatory  decision- 
making when  comparisons  are  made 
against  the  $1000/person-rem  criterion. 
The  Commission  does  not  feel  this 
policy  statement  needs  to  address  the 
issue  regarding  the  use  of  mean  risk 
level  as  the  exclusive  basis  for  applying 
the  $1000/person-rem  criterion  because 
the  Commission's  safety  goal  poUcy 
statement  has  already  spoken  to  the  use 
of  mean  values  of  risk  in  connection 
with  the  cost-benefit  analyses. 
Furthermore,  this  issue  is  addressed  in 
the  proposed  Revision  2  of  NUREG/BR- 
0058,  "Regulatory  Analysis  Guidefines 
of  the  U.  S.  Nuclear  Regulatory 
Commission,  Draft  Report  for 
Comment."  This  commenter  also 
recommended  that  the  policy  statement 
should  direct  the  staff  to  use  the 
relevant  plant  specific  PRA  in  assessing 
the  need  for  any  backfitting  action  at 
that  plant.  For  generic  backfits.  this 
commenter  recommended  that  the 
policy  should  allow  licensees  to  take 


credit  for  plant  specific  information  to 
justify  relief  from  NRC  imposed  action. 
The  Commission  believes  that  the  use  of 
the  plant  specific  PRA  in  the  backfit 
analysis  to  evaluate  whether  there  is  a 
substantial  increase  in  the  overall 
protection  or  to  justify  relief  from  NRC 
imposed  action  is  acceptable  when 
combined  with  other  relevant 
deterministic  considerations,  as 
appropriate. 

Regarding  the  use  of  safety  goals,  one 
commenter  recommended  retention  of 
the  language  in  SECY-94-218  to  effect 
that  safety  goals  could  be  used  in 
granting  relief  from  unnecessary 
requirements.  Another  commenter 
recommended  that  the  safety  goals 
should  be  used  as  a  minimiun  goal, 
rather  than  the  maximum  level  of  safety. 
As  stated  in  the  proposed  PRA  poUcy 
statement  published  on  December  8, 
1994,  the  Commission's  safety  goals  are 
"*  *  *  intended  to  be  generically 
applied  by  the  NRC  as  opposed  to  plant 
specific  applications,"  and  "*  *  *  to  be 
used  with  appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgements  in  the  context  of  backfitting 
new  generic  requirements  on  nuclear 
power  plant  licensees."  In  the  Staff 
Requirement  Memorandum  (SRM)  dated 
June  15, 1990,  regarding  the 
implementation  of  safety  goals,  the 
Commission  directed  that  "Safety  goals 
are  to  be  used  in  a  more  generic  sense 
and  not  to  make  specific  licensing 
decisions."  Therefore,  at  this  time,  the 
NRC  would  use  the  safety  goals  in 
making  regulatory  decisions  regarding 
backfitting  new  generic  requirements 
but  not  to  make  specific  licensing 
decisions  including  granting  relief  from 
imnecessary  requirements.  Any  changes 
to  the  safety  goal  policy  are  outside  the 
scope  of  the  PRA  policy  statement  and 
would,  therefore,  need  to  be  pursued 
independently. 

Referring  to  paragraphs  1  and  2  of  the 
proposed  policy  statement,  a  commenter 
suggested  that  it  should  include  the 
application  to  NRC  enforcement 
decisions,  including  the  severity  levels. 
As  noted  in  NUREG-1525,  "Assessment 
of  the  NRC  Enforcement  Program,"  the 
Commission  does  not  support  defining 
severity  levels  using  PRA  results.  The 
NRC's  basis  for  severity  level 
categorization  clearly  is  safety 
significance.  In  judging  safety 
significance,  the  NRC  considers  (1) 
Actual  consequences,  (2)  potential 
consequences,  and  (3)  regulatory 
significance.  It  is  recognized  that  PRA 
results  may  be  helpful  to  provide  risk 
insights  on  the  likelihood  and 
significance  of  potential  consequences. 
The  NRC  plans  to  continue  to  consider 
the  use  of  PRA  results  where  relevant  as 
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part  of  the  integrated  process 
considering  all  facets  surrounding  the 
violation  in  support  of  enforcement 
decisions. 

Several  commenters  discussed  the 
role  of  PRA  in  reducing  the  unnecessary 
conservatisms  in  regulations  and  to 
support  additional  regulatory 
requirements.  One  commenter's  concern 
was  that  the  proposed  policy  statement 
appeared  to  be  biased  in  the  direction  of 
using  PRA  to  support  deregulation. 
Another  commenter  was  concerned 
with  the  impUcation  that  PRA  could 
result  in  an  additional  layer  of 
regulation.  The  poUcy  statement 
addressed  the  need  to  remove 
uimecessary  conservatism  associated 
with  regulatory  requirements.  It  is  not 
the  Commission's  intent  to  replace 
traditional  defense-in-depth  concepts 
with  PRA,  but  rather  to  exploit  the  use 
of  PRA  insights  to  further  understand 
the  risk  and  improve  risk-effective 
safety  decision-making  in  regulatory 
matters.  In  doing  so.  the  Commission  is 
focusing  its  attention  and  resource 
allocation  to  areas  of  true  safety 
significance.  Where  appropriate,  PRA 
should  be  used  to  support  additional 
regulatory  requirements,  according  to  10 
CFR  50.109  (Backfit  Rule). 

One  commenter  recommended  that 
the  policy  statement  should  explicitly 
state  that  the  use  of  PRA  by  licensees  in 
regulatory  matters  is  at  the  discretion  of 
each  licensee.  The  commenter  also 
believed  that  the  NRC  should  not 
prescribe  how  and  when  PRA  methods 
should  be  used  by  licensees  in 
regulatory  matters,  but  should  address 
the  potential  impact  the  expanded  use 
of  PRA  may  have  on  regulatory 
interactions  with  hcensees.  The 
Commission's  PRA  policy  statement  is 
intended  only  to  encourage  the  NRC 
staff  and  industry  to  use  probabilistic 
risk  assessment  methods  in  regulatory 
matters.  It  is  not  intended  to  prescribe 
or  require  any  of  the  many  potential 
PRA  appUcations.  Any  requirements  for 
hcensees  to  perform  PRA  analyses 
would  be  expected  to  occur  through 
formal  rulemaking. 

One  commenter's  concern  was  that 
there  was  a  wide  range  of  applications 
for  which  PRA  was  being  applied 
without  consistency  and  standards.  This 
commenter  urged  the  NRC  to  insist  on 
quality  PRAs  commensurate  with  the 
intended  applications  and  to  develop 
standards  which  require  rigorous  and 
hving  PRAs  by  regulation  for  nuclear 
power  plant  appUcations.  The 
commenter  also  questioned  whether  the 
PRA  analyses  for  the  IPE  may  be  used 
for  other  applications  because  of  a  lack 
of  PRA  standards.  Another  commenter . 
expressed  the  concern  that  strict 


conformance  to  detailed  PRA  standards 
would  not  be  desirable,  and 
recommended  that  tlexibility  in  PRA 
models  should  be  allowed.  The 
Commission  issued  Generic  Letter  (GL) 
88-20  with  the  primary  purpose  of 
generating  IPEs  to  identify  severe 
accident  vulnerabilities.  The  PRAs 
which  supported  the  IPE  efforts  may  be 
useful  for  other  applications,  however, 
this  would  have  to  be  evaluated  on  a 
case-by-ease  basis  under  well-defined 
objectives.  After  the  Commission 
briefing  on  the  IPE  program,  the 
Commission  recognized,  as  stated  in  the 
SRiA  dated  April  28, 1995,  that  current 
industry  IPE  results  do  not  provide  a 
complete  basis  for  supporting  risk-based 
regulatory  decision-making.  The  SRM 
suggested  that  "*  *  *  the  industry 
should,  in  coordination  with  the  staff, 
initiate  the  actions  necessary  to  develop 
PRAs  that  are  acceptable  for  risk-based 
regulatory  use  (i.e.,  standardized 
methods,  assiunptions,  level  of  detail)." 
The  industry  is  encoiu^ged  to  formulate 
a  general  approach  for  performing  PRAs 
acceptable  for  regulatory  use.  This 
approach  should  include  guidance  on 
standardizing  approaches  for  use  of  PRA 
techniques  for  specific  applications, 
narrowing  some  of  the  variabiUty  in  the 
IPE  results,  and  strengthening  its 
usefulness  in  the  regulatory  and  safety 
decision-making  process.  The 
Commission  is  currentiy  considering  the 
quality  level  and  scope  of  assessment 
necessary  to  justify  use  of  specific  PRAs 
for  specific  regulatory  appUcations.  The 
Commission  will  require  PRA  quality 
commensurate  with  the  proposed 
application. 

PRA  Methodology 

One  commenter  agreed  with  the  NRC 
that  the  probabilistic  approach  should 
be  used  to  complement  the 
deterministic  approach  and  that  PRA 
numbers  alone  should  not  be  used  to 
make  regulatory  decisions.  The 
commenter  also  believed  that 
uncertainties  should  not  prevent  or 
delay  the  implementation  of  PRA  in 
regulatory  activities.  The  Commission 
understands  that  uncertainties  exist  in 
any  regulatory  approach.  These 
uncertainties  are  derived  from 
knowledge  Umitations  that  are  not 
created  by  PRA.  but  are  often  exposed 
by  it.  The  PRA  implementation  plan  has 
provided  a  framework  to  assess  the 
significance  of  potential  uncertainties 
and  to  develop  a  strategy  to 
accommodate  them  in  the  regulatory 
process. 

One  commenter  stated  that 
probabilistic  analysis  is  simply  an 
extension  of  deterministic  analysis. 
They  are  not  separate  and  distinctive 


concepts.  The  Commission  agrees  with 
this  concept  as  the  proposed  policy 
statement  stated  that  "The  probabilistic 
approach  to  regulation  is,  therefore, 
considered  an  extension  and 
enhancement  of  traditional  regulation 
by  considering  risk  in  a  more  coherent 
and  complete  maimer."  The 
Commission  believes  that  the  PRA 
method  plays  a  complementary  role  in 
relationship  to  the  deterministic 
method.  This  was  reflected  in  the  policy 
statement  that  "Deterministic-based 
regulations  have  been  successful  in 
protecting  the  public  health  and  safety 
and  PRA  techniques  are  most  valuable 
when  they  serve  to  focus  the  traditional, 
deterministic-based,  regulations  and 
support  the  defense-in-depth 
philosophy." 

One  commenter  recommended  that 
the  most  efficient  use  of  NRC  resources 
should  be  to  enhance  or  improve  the 
existing  methods,  but  not  to  develop 
new  ones.  The  Commission's  principal 
focus  will  be  on  improving  the  existing 
methods,  but  some  new  methods 
development  may  also  be  useful. 

Another  commenter  recommended 
that  the  PRA  policy  statement  should 
seek  a  uniform  and  standard  application 
of  PRA  v«thin  the  NRC,  and  b^in  with 
a  commitment  to  ensure  that  PRA  is 
used  consistently  and  is  not  ignored 
when  required  by  those  unfamiUar  or 
reluctant  to  apply  it.  The  Commission's 
PRA  policy  statement  specifically 
emphasizes  the  need  for  consistent  and 
predictable  application  of  PRA  within 
the  Commission  to  promote  regulatory 
stability  and  efficiency.  The 
Commission  beUeves  that  this  goal  can 
be  achieved  through  the  implementation 
plan  which  will  ensure  that  the 
appropriate  use  of  PRA  is  implemented 
by  the  staff. 

Schedule  of  PRA  Activities 

Two  letters  commented  that  the 
activities  discussed  in  the  PRA 
implementation  plan  appeared  to  be  on 
a  protracted  schedule  and 
recommended  that  priority  and  urgency 
be  stressed  and  reflected  in  the  plan, 
including  the  use  of  PRA  and  PRA 
insights  in  the  near  term.  The 
Commission's  PRA  implementation 
plan  showed  the  target  completion  dates 
for  all  the  tasks.  The  Commission  fully 
realizes  the  need  for  near  term  PRA 
applications  and  has  included  them  in 
the  implementation  plan  wherever 
possible.  These  milestones  include 
examples  such  as  pilot  applications  for 
risk-based  initiatives  and  transfer  of  IPE 
insights  to  NRC  staff  members  for  use  in 
regulatory  matters  in  the  near  term.  The 
Commission  plans  to  periodically 
review  the  progress  of  the  "Uving"  PRA 
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implementation  plan  and,  as 
appropriate,  to  adjust  the  priorities. 

One  letter  commented  that  the  NRC 
review  and  approval  of  licensing  actions 
that  are  based  on  PRA  insights  should 
not  be  contingent  upon  the  schedule  for 
implementation  of  the  plan.  The  plan 
should  not  be  an  impediment  to  moving 
forward  toward  the  goals  outlined  in  the 
policy  statement.  The  Commission's 
implementation  plan  had  been 
developed  to  effectively  and 
expeditiously  establish  a  firamework  for 
increasing  the  use  of  PRA  technology 
inside  the  Clommission.  Since  it  is  a 
"living"  plan,  new  tasks  could  be  added 
and  existing  tasks  could  be  modified,  as 
the  plan  progresses.  The  Commission 
agrees  that  the  plan  should  not  be  an 
impediment  to  moving  forward  to 
achieve  the  goals  stated  in  the  policy. 
The  Commission  welcomes  risk-based 
regulatory  initiatives  from  the  industry 
as  the  plan  is  being  carried  out  and  will 
adjust  resources,  as  appropriate. 

One  commenter  asked  how  the  NRC 
will  propose  to  control  the  utilities' 
application  of  PRA  and  the  timeframe  to 
implement  the  consistent  use  of  PRA 
within  the  NRC.  The  Commission's  PRA 
implementation  plan  describes  the 
activities  and  schedule  to  e^ect  a 
coherent  and  consistent  PRA 
application  within  the  agency.  As  the 
plan  is  implemented,  the  NRC  expects 
to  interact  with  licensees  and  publish 
guidelines  for  the  application  of  PRA  in 
their  submittal  to  the  NRC. 

PRA  Training 

Two  commenters  advocated  PRA 
training  for  appropriate  NRC  and 
Ucensee  staff  as  soon  as  possible  to 
ensure  proper  appUcation  of  PRA  in 
regulatory  matters.  A  PRA  training 
program  has  been  in  place  for  the  NRC 
staff  for  a  niunber  of  years.  As  part  of 
the  PRA  implementation  plan,  the 
existing  training  program  is  being 
enhanced.  The  existing  PRA  training 
curriculimi  serves  as  the  basis  on  which 
to  build  a  more  comprehensive  staff 
PRA  training  program.  Six  new  courses 
have  been  incorporated  in  the  training 
program  to  address  the  short  term  needs 
bom  the  increasing  use  of  PRA  in 
regulatory  activities.  As  a  result  of  the 
PRA  implementation  plan,  the  niunber 
of  NRC  staff  participating  in  the  training 
program  has  increased  significantly 
diuing  the  first  half  of  fiscal  year  1995. 

One  commenter  recommended  that 
NRC's  PRA  training  should  be  extended 
to  State  agencies  that  can  justify 
attendance.  Historically,  attendance  at 
NRC  courses  has  been  routinely 
available  on  a  space-available,  no-cost 
basis  to  State  personnel  as  well  as  for 
other  non-NRC  personnel  (such  as 


foreign  regulators,  EPA,  DOE,  and  other 
Federal  personnel).  This  has  included 
training  in  the  PRA  area  for  a  limited 
niunber  of  State  regulators.  In  courses 
that  were  under-subscribed  by  NRC 
personnel,  many  had  sufficient  available 
space  to  allow  acceptance  of  outside 
personnel.  Logistics  for  these 
arrangements  are  handled  by  the  NRC 
office  responsible  for  interactions  with 
the  outside  group  (i.e.,  Office  of  State 
Programs  for  States  or  Office  of 
International  Programs  for  foreign 
personnel).  NRC  training  currently  is 
not  available  to  NRC  licensees.  Because 
of  recent  budgetary  constraints,  as 
described  in  SECY-95-017 
"Reinventing  NRC  Fee  Policies."  full 
cost  reimbursements  from  States  for 
NRC  training  is  expected  in  future  years. 
However,  NRC  will  continue  its  space- 
available  policy  for  all  courses, 
including  PRA  courses. 

Data  Collection 

Several  commenters  expressed 
concerns  about  the  potential  data 
collection  implications  of  the  proposed 
PRA  policy.  "They  are  summarized  as 
follows: 

One  commenter  stated  that  the  desire 
to  collect  detailed  data  related  to 
equipment  and  human  reliability  should 
not  prohibit  the  use  of  PRA  for 
applications  or  support  for  decision- 
making. The  collection  of  plant-specific 
data  must  be  commensurate  with  the 
benefit  that  specific  information  might 
have  on  the  quality  or  insight  from  the 
PRA.  Plant-specific  information  may  not 
be  statistically  significant.  Furthermore, 
requiring  all  plants  to  collect  the  same 
information  without  a  focus  based  on 
plant  performance,  is  counter  to  the 
concept  behind  the  Maintenance  Rule. 

Another  commenter  stated  that  the 
discussion  of  uncertainties  in  Part  n.(B) 
of  the  proposed  policy  statement  is 
appropriate.  However,  in  the 
implementation  of  this  part  of  the 
policy,  care  must  be  exercised  to 
restrain  from  requiring  or  implying  the 
need  for  massive  plant-specific 
component  level  failure  rate  data 
collection  programs.  Several 
commenters  expressed  concerns  that  a 
new  or  expanded  nuclear  power  plant 
experience  data  collection  rulemaking 
could  further  burden  the  licensees  and 
the  resulting  benefit  may  well  be 
marginal. 

TheCommission  agrees  that  it  should 
make  every  effort  to  avoid  any 
unnecessary  regulatory  burdens  in 
connection  with  collecting  reliability 
and  availability  data.  Specific  comments 
on  the  types  of  data  that  should  or 
should  not  be  collected  will  be 
addressed  in  connection  with  proposed 


data  collection  requirements  when  they 
are  published  for  comment. 

Radiation  Medicine 

One  commenter  recommended  that 
NRC  should  abandon  the  use  of  the 
linear  hypothesis  in  estimating 
radiation-induced  cancer  and  mutation 
risk.  The  commenter  further  stated  that 
the  NRC's  PRA  implementation  plan 
refers  to  risk  analysis  to  analyze  nuclear 
medical  devices  and  that,  "*  *  *  there 
are  no  nuclear  medicine  devices  that 
have  risk  to  be  analyzed." 

The  IntemationalCommission  on 
Radiation  Protection,  the  United 
Nations  Scientific  Committee  on  the 
Effects  of  Atomic  Radiation,  and  the 
National  Academy  of  Sciences' 
Committee  on  the  Biological  Effiacts  of 
Ionizing  Radiation  believe  that,  in  the 
absence  of  convincing  evidence  that 
there  is  a  dose  threshold  or  that  low 
levels  of  radiation  are  beneficial,  the 
assumptions  regarding  a  linear 
nonthreshold  dose-effect  model  for 
cancers  and  genetic  effects  and  the 
existence  of  thresholds  only  for  certain 
nonstochastic  effects  remain  appropriate 
for  formulating  radiation  protection 
standards.  NRC  follows  their  guidelines. 
Although  some  data  suggest  the  possible 
use  of  other  models,  there  are  still  many 
scientists  who  believe  there  are 
insufficient  data  to  deviate  from  the 
"linear"  hypothesis.  The  issue  of 
realism  involved  in  continuing  tbe  use 
of  the  "linear"  hypothesis  is  expected  to 
be  a  matter  of  debate  over  the  coming 
years. 

The  NRC  regulates  radiation 
medicine,  which  includes  both  nuclear 
medicine  and  radiation  oncology.  The 
intent  of  the  policy  statement 
concerning  medical  applications  is  to 
refer  to  medical  devices  containing 
byproduct  material,  in  particular,  those 
used  in  radiation  oncology.  The  term 
"nuclear  medical  device"  was  revised  in 
the  recent  status  update  on  the  PRA 
implementation  plan  (SECY-95-079) 
and  clarified  in  the  policy  statement. 

Nuclear  Waste 

One  commenter  recommended  that 
the  NRC  expand  its  use  of  PRA  to  other 
areas  such  as  radiological  dose 
assessment  during  the  site 
decommissioning  process.  The  NRC 
intends  to  consider  expansion  of  PRA 
techniques  into  additional  areas  with 
the  proviso  that  the  application  of  these 
techniques  to  these  facilities  should  be 
tempered  according  to  the  complexity  of 
the  disposal  system,  its  uncertainties 
and  the  estimated  risk. 

One  commenter  provided  comments 
on  several  aspects  of  the  proposed 
policy  statement  in  the  nuclear  waste 
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area.  Regarding  the  scope  of  the  policy 
statement,  the  commenter 
recommended  that  the  policy  statement 
be  amended  to  include  risk  assessment 
applications  other  than  power  reactors. 
The  Commission  agrees  with  that 
comment.  The  use  of  PRA  should  be 
considered  for  those  applications  that 
involve  projecting  system  performance 
for  very  long  time  periods,  such  as 
hundreds  or  thousands  of  years.  The 
policy  statement  stated  that  the  use  of 
PRA  technology  should  be  increased  in 
all  regulatory  matters.  Another 
recommendation  was  to  temper  the 
commitment  to  PRA  to  reflect  inherent 
risk  differences  associated  with  different 
waste  management  facilities.  Because  of 
inherent  differences  in  the  regulations 
and  practices  associated  with  the 
licensing  of  waste  management 
facilities,  the  application  of  performance 
assessment  (PRA  is  called  performance 
assessment  for  waste  management 
systems)  techniques  to  these  facilities 
should  be  tempered  according  to  the 
complexity  of  the  disposal  system, 
uncertainties  surrounding  the  system 
performance,  and  the  estimated  risk. 
The  Commission  also  agrees  with  the 
comments  regarding  uncertainties  in 
projecting  repository  performance  and 
the  use  of  technical  expert  judgment  in 
assessing  these  uncertainties,  but  feels 
the  PRA  policy  statement  is  not  die 
appropriate  forum  to  discuss  these  items 
applicable  only  to  waste  management. 

Regarding  the  suggestion  of  describing 
the  reasons  for  using  the  PRA  and  the 
application  of  PRA  in  regulatory 
activities,  the  Commission  included  the 
reasons  for  using  PRA  in  Section  III  of 
the  policy  statement  and  added  a 
description  of  the  impact  of  PRA  on  the 
rule  changes  to  10  CFR  Part  100  in  the 
background  discussion. 

Another  commenter  expressed 
concern  that  the  proposed  poUcy 
statement  inappropriately  encouraged 
the  use  of  PRA  in  the  Ucensing  and 
regulation  of  nuclear  waste  disposal 
facilities.  The  Commission  disagrees 
with  this  comment  since  PRA 
techniques  are  acceptable  in  a 
performance  assessment  for  the  geologic 
repository,  but  are  only  part  of  the 
requirements  for  a  license.  The 
commenter  was  also  concerned  that  any 
new  regulations  proposed  by  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC's  10  CFR  Part  60  for  a  high- 
level  waste  (HLW)  disposal  facility 
proposed  for  Yucca  Mountain  will 
probably  prohibit  use  of  PRA  for  these 
facilities  because  of  Type  I  faults  at  this 
site.  The  Commission  anticipates  that 
both  probabilistic  and  deterministic 
hazard  assessment  methodologies  will 
be  applied  to  assess  the  significance  of 


faulting  at  Yucca  Mountain. 
Furthermore,  the  Commission  d6es  not 
interpret  10  CFR  Part  60  so  as  to 
preclude  the  use  of  PRA  as  a  basis  for 
licensing  a  pro()osed  repository  at  Yucca 
Mountain.  "The  commenter  did  not  agree 
with  NRC's  characterization  of  the  waste 
disposal  system  as  passive  and  believed 
that,  at  this  time,  there  is  no  alternative 
to  the  use  of  deterministic  techniques 
for  waste  disposal  application  because 
PRA  techniques  are  in  the  embryonic 
stage.  The  "Fault  Tree  Handbook" 
(NUREG-0492,  January  1981)  refers  to 
"passive"  as  a  "*  *  *  mechanism  (e.g., 
wire)  whereby  the  output  of  one  'active' 
component  becomes  the  input  to  a 
second  'active'  component."  "Passive" 
is  generally  used  for  "engineered" 
components  that  have  no  moving  parts. 
Since  there  are  no  "engineered" 
components  that  are  "active"  (or 
causing  motion  in  another  engineered 
component)  in  the  post-closure  phase  of 
the  potential  geologic  repository  at 
Yucca  Mountain,  the  NRC  has  applied 
the  traditional  PRA  concept  to  the  waste 
disposal  system  and  referred  to  it  as  a 
"passive  system."  The  remanded  1985 
EPA  Standard,  40  CFR  190,  required  a 
probabilistic  analysis  for  a  geologic 
repository.  The  NRC  has  develop  this 
type  of  analysis  since  1970  and  has 
attained  a  state  of  maturity  for  these 
analyses  that  is  accepted  by 
internationally-known  organizations 
(e.g..  Organization  for  Economic 
Cooperation  and  Development  (OECD)/ 
Nuclear  Energy  Agency  (NEA)). 

A  number  of  editorial  comments  were 
received  on  the  role  of  PRAs  in  the 
licensing  of  waste  disposal  facilities. 
The  NRC  has  incorporated  the 
appropriate  comments  in  this  final  PRA 
poUcy  statement. 

m.  Deterministic  and  Probabilistic 
Approaches  to' Regulation 

(A)  Extension  and  Enhancement  of 
Traditional  Regulation 

The  NRC  established  its  regulatory 
requirements  to  ensure  that  a  licensed 
faciUty  is  designed,  constructed,  and 
operated  without  undue  risk  to  the 
health  and  safety  of  the  public.  These 
requirements  are  largely  based  on 
deterministic  engineering  criteria. 
Simply  stated  this  deterministic 
approach  establishes  requirements  for 
engineering  margin  and  for  quality 
ateurance  in  design,  manufacture,  and 
construction.  In  addition,  it  assumes 
that  adverse  conditions  can  exist  (e.g., 
equipment  failures  and  human  errors) 
and  establishes  a  specific  set  of  design- 
basis  events.  It  then  requires  that  the 
licensed  faciUty  design  include  safety 
systems  capable  of  preventing  and/or 


mitigating  the  consequences  of  those 
design-basis  events  to  protect  the  public 
health  and  safety. 

The  deterministic  approach  contains 
implied  elements  of  probability 
(qualitative  risk  considerations),  fit)m 
the  selection  of  accidents  to  be  analyzed 
as  design-basis  accidents  (e.g.,  reactor 
vessel  rupture  is  considered  too 
improbable  to  be  included)  to  the 
requirements  for  emergency  core 
cooling  (e.g.,  safety  train  redundancy 
and  protection  against  single  failure). 
The  approach  by  the  Commission  for 
the  use  of  performance  assessment  to 
implement  its  regulations  for  disposal  of 
radioactive  nuclear  waste  (10  CFR  Part 
60  for  high-level  waste  disposal  and  10 
CFR  Part  61  for  low-level  waste 
disposal)  also  contains  implied 
elements  of  probability.  The  results  of 
the  numerous  calculations  obtained 
frx>m  a  performance  assessment  for  a 
given  performance  measure  and  for  a 
particular  type  of  facility  (e.g.,  a 
spectrum  of  values  for  ground-water 
travel  time  or  individual  dose)  are 
expressed  in  terms  of  statistical 
distributions  that  express  the 
probability  that  a  given  measiue  of 
performance  will  be  attained.  When  this 
distribution  is  compared  to  the 
appropriate  deterministic  standard  in 
the  Commission's  regulations,  the 
probability  of  not  exceeding  the 
standard  can  be  obtained  from  the  part 
of  the  distribution  that  falls  below  this 
standard. 

PRA  addresses  a  broad  spectrum  of 
initiating  events  by  assessing  the  event 
frequency.  Mitigating  system  reliability 
is  then  assessed,  including  the  potential 
for  multiple  and  common  cause  failures. 
The  treatment  therefore  goes  beyond  the 
single  failure  requirements  in  the 
deterministic  approach.  The 
probabilistic  approach  to  regulation  is. 
therefore,  considered  an  extension  and 
enhancement  of  traditional  regulation 
by  considering  risk  in  a  more  coherent 
and  complete  manner.  A  natural  result 
of  the  increased  use  of  PRA  methods 
and  techniques  would  be  the  focusing  of 
regulations  on  those  items  most 
important  to  safety.  Where  appropriate, 
PRA  can  be  used  to  eliminate 
uxmecessary  conservatism  and  to 
support  additional  regulatory 
requirements.  Deterministic-based 
regulations  have  been  successful  in 
protecting  the  public  health  and  safety 
and  PRA  techniques  are  most  valuable 
when  they  serve  to  focus  the  traditional, 
deterministic-based,  regulations  and 
support  the  defense-in-depth 
philosophy.  In  addition,  PRA 
techniques  are  appropriately  used  when 
considering  regulations  defined  in 
probabilistic  terms,  and  for  estimating 
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safety  of  systems  with  very  large 
uncertainties  such  as  waste  disposal 
systems  (Note  that  PRA  is  called 
performance  assessment  for  these  waste 
disposal  systems). 

Beyond  its  deterministic  criteria,  the 
NRC  has  formulated  guidance,  as  in  the 
safety  goal  policy  statement,  that 
utilizes  quantitative,  probabilistic  risk 
measures.  The  safety  goal  policy 
statement  establishes  top-level 
objectives  to  help  assiue  safe  operation 
of  nuclear  p>ower  plants.  The  safety 
goals  are  intended  to  be  applied 
generically  and  are  not  for  plant-specific 
appUcations.  For  the  purpose  of 
implementation  of  the  safety  goals, 
subsidiary  numerical  obfectives  on  core 
damage  frequency  and  containment 
performance  have  been  established.  The 
safety  goals  provide  guidance  on  where 
plant  risk  is  sufficiently  low  that  further 
regulatory  action  is  not  necessary.  Also, 
as  noted  above,  the  Commission  has 
been  using  PRA  in  performing 
regulatory  analysis  for  the  proposed 
backfit  of  cost-benefidal  safety 
improvements  at  operating  reactors  (as 
required  by  10  CFR  50.109)  for  a 
number  of  years. 

(B)  Uncertainties  and  Limitations  of 
Deterministic  and  Probabilistic 
Approaches 

The  treatment  of  luicertainties  is  an 
important  issue  for  regulatory  decisions. 
Uncertainties  exist  in  any  regulatory 
approach  and  these  imcertainties  are 
derived  from  knowledge  limitations. 
These  uncertainties  and  limitations 
existed  during  the  development  of 
deterministic  regulations  and  attempts 
were  made  to  accommodate  these 
limitations  by  imposing  prescriptive, 
and  what  was  hoped  to  be,  conservative 
regulatory  requirements.  A  probabilistic 
approach  has  exposed  some  of  these 
limitations  and  provided  a  frameworie  to 
assess  their  significance  and  assist  in 
developing  a  strategy  to  acconmiodate 
them  in  the  regulatory  process. 

Human  performance  is  an  important 
consideration  in  both  deterministic  and 
probabilistic  approaches.  Assessing  the 
influence  of  errors  of  commission  and 
organizational  and  management  issues 
on  human  reliability  is  an  example  that 
illustrates  where  current  PRA  methods 
are  not  fully  developed.  While  this  lack 
of  knowledge  contributes  to  the 
uncertainty  in  estimated  risks,  the  PRA 
fiamework  offers  a  powerful  tool  for 
logically  and  systematically  evaluating 
the  sensitivity  and  importance  to  risk  of 
these  imcertainties.  Improved  PRA 
techniques  and  models  to  address  errors 
of  commission  and  the  influence  of 
organizational  factors  on  human 


reliability  are  currently  being 
developed. 

It  is  important  to  note  that  not  all  of 
the  Commission's  regulatory  activities 
lend  themselves  to  a  risk  analysis 
approach  that  utiUzes  fault  tree 
methods.  In  general,  a  fault  tree  method 
is  best  suited  for  power  reactor  events 
that  typically  involve  complex  systems. 
Events  associated  with  industrial  and 
medical  uses  of  nuclear  materials 
generally  involve  a  simple  system, 
involve  radiation  overexposures,  and 
result  fit)m  human  error,  not  equipment 
failure.  Because  of  the  characteristics  of 
medical  and  industrial  events,  as 
discussed  above,  analysis  of  these 
events  using  relatively  simple    • 
techniques  can  yield  meaningful  results. 
Power  reactor  events,  however, 
generally  involve  complex  systems  and 
human  interactions,  can  potentially 
involve  more  than  one  adverse 
consequence,  and  often  result  from 
equipment  failures.  Therefore,  power 
reactor  events  can  require  greater  use  of 
more  complex  risk  aiudysis  techniques, 
such  as  fault  tree  analysis,  to  yield 
meaningful  insights.  PRA  methods  need 
to  be  a(kpted  for  waste  disposal  systems 
because  they  are  passive  systems 
subjected  to  interlocking  natural  and 
man-made  processes  and  events  that  are 
dominated  by  complex  phenomenology. 

Given  the  dissimilarities  in  the  nature 
and  consequences  of  the  use  of  nuclear 
materials  in  reactors,  industrial 
situations,  waste  disposal  facilities,  and 
medical  applications,  the  Commission 
recognizes  that  a  single  approach  for 
incorporating  risk  analyses  into  the 
regulatory  process  is  not  appropriate. 
However.  PRA  methods  and  insights 
will  be  broadly  applied  to  ensure  that 
the  best  use  is  made  of  avail^le 
techniques  to  foster  consistency  in  NRC 
risk-based  decision-making. 

(C)  Defense-in-Depth  Philosophy 

In  the  defense-in-depth  i^losophy, 
the  Commission  recognizes  that 
complete  reUance  for  safety  cannot  be 
placed  on  any  single  element  of  the 
design,  maintenance,  or  of)eration  of  a 
nuclear  power  plant.  Thus,  the 
expanded  use  of  PRA  technology  will 
continue  to  support  the  NRC's  defense- 
in-depth  philosophy  by  allowing 
quantification  of  the  levels  of  protection 
and  by  helping  to  identify  and  address 
weaknesses  or  overly  conservative 
regulatory  requirements  applicable  to 
the  nuclear  industry.  Defense-in-depth 
is  a  philosophy  used  by  NRC  to  provide 
redimdancy  for  facilities  with  "active" 
safety  systems,  e.g.,  a  commercial 
nuclear  power,  as  well  as  the 
philosophy  of  a  multiple-barrier 
approadi  against  fission  product 


releases.  Such  barrier  principles  are 
mandated  by  the  Nuclear  Waste  Policy 
Act  of  1982,  which  provides 
redundancy  for  a  geologic  repository  to 
contain  and  isolate  nuclear  waste  from 
the  human  enviromnent. 

IV.  The  Commission  Policy 

Although  PRA  methods  and 
information  have  thus  far  been  used 
successfully  in  nuclear  regulatory 
activities,  there  have  been  concerns  that 
PRA  methods  are  not  consistently 
ap^ed  throughout  the  agency,  that 
sufficient  agency  PRA/statistics 
expertise  is  not  available,  and  that  the 
Commission  is  not  deriving  full  benefit 
from  the  large  agency  and  industry 
investment  in  the  developed  risk 
assessment  methods.  Therefore,  the 
Commission  believes  that  an  overall 
policy  on  the  use  of  PRA  in  nuclear 
regulatory  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulatory  stability  and  efficiency.  This 
pohcy  statement  sets  fmth  the 
Commission's  intention  to  encourage 
the  use  of  PRA  and  to  expand  the  scope 
of  PRA  applications  in  all  nuclear 
regulatory  matters  to  the  extent 
supported  by  the  state-of-the-art  in 
terms  of  methods  and  data. 
Implementation  of  the  policy  statement 
will  improve  the  regulatory  process  in 
three  areas:  Foremost,  through  safety 
decision  making  enhanced  by  the  use  of 
PRA  insights;  through  more  efficient  use 
of  agency- resources;  and  through  a 
reduction  in  unnecessary  burdens  on 
licensees. 

Therefore,  the  Commission  adopts  the 
following  policy  statement  regarding  the 
expanded  NRC  use  of  PRA: 

fl)  The  use  of  PRA  technology  should 
be  increased  in  all  regulatory  matters  to 
the  extent  supported  by  the  state-of-the- 
art  in  PRA  methods  and  data  and  in  a 
manner  that  complements  the  NRC's 
deterministic  approach  and  supports  the 
NRC's  traditional  defense-in-depth 
philosophy. 

(2)  PRA  and  associated  analyses  (e.g., 
sensitivity  studies,  uncertainty  analyses, 
and  importance  measures)  should  be 
used  in  regulatory  matters,  where 
practical  within  the  bounds  of  the  state- 
of-the-art,  to  reduce  unnecessary 
conservatism  associated  with  current 
regulatory  requirements,  regulatory 
guides,  license  commitments,  and  staff 
practices.  Where  appropriate,  PRA 
should  be  used  to  support  the  proposal 
for  additional  regulatory  requirements 
in  accordance  with  10  CFR  50.109 
(Backfit  Rule).  Appropriate  procedures 
for  including  PRA  in  the  process  for 
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changing  regulatory  requirements 
should  be  developed  and  followed.  It  is, 
of  course,  understood  that  the  intent  of 
this  pohcy  is  that  existing  rules  and 
regulations  shall  be  comphed  with 
unless  these  rules  and  regulations  are 
revised. 

(3)  PRA  evaluations  in  support  of 
regulatory  decisions  should  be  as 
realistic  as  practicable  and  appropriate 
supporting  data  should  be  publicly 
available  for  review. 

(4)  The  Commission's  safety  goals  for 
nuclear  power  plants  and  subsidiary 
numerical  objectives  are  to  be  used  with 
appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgments  on  the  need  for  proposing 
and  backfitting  new  generic 
requirements  on  nuclear  power  plant 
licensees. 

Policy  Implications 

There  are  several  important  regulatory 
or  resource  imphcations  that  follow 
frt)m  the  goal  of  increased  use  of  PRA 
techniques  in  regulatory  activities.  First, 
the  NRC  staff,  licensees,  license 
applicants,  and  Commission  must  be 
prepared  to  consider  changes  to 
regulations,  to  guidance  documents,  to 
the  licensing  process,  and  to  the 
inspection  program.  Second,  the  NRC 
staff  and  Commission  must  be 
committed  to  a  shift  in  the  application 
of  resources  over  a  period  of  time  based 
on  risk  findings.  Third,  the  NRC  staff 
must  undertake  a  training  and 
development  program,  which  may 
include  recruiting  persoimel  with  PRA 
experience,  to  significantly  enhance  the 
PRA  expertise  necessary  to  implement 
these  goals.  Additionally,  the  NRC  staff 
must  continue  to  develop  new  and 
improved  PRA  methods  and  regulatory 
decision-making  tools  and  must 
significantly  enhance  the  collection  of 
equipment  and  human  reliability  data 
for  all  of  the  agency's  risk  assessment 
applications,  including  those  associated 
with  the  use,  transportation,  and  storage 
of  nuclear  materials.  However,  it  is 
recognized  that  there  may  be  situations 
with  material  users  where  it  may  not  be 
cost-effective  to  use  PRA  in  their 
specific  regulatory  applications. 

This  policy  statement  affirms  the 
Commission's  belief  that  PRA  methods 
can  be  used  to  derive  valuable  insights, 
perspective,  and  general  conclusions  as 
a  result  of  an  integrated  and 
comprehensive  examination  of  the 
design  of  nuclear  facilities,  facility 
response  to  initiating  events,  the 
expected  interactions  among  facility 
structures,  systems,  and  components, 
and  between  the  facility  and  its 
operating  staff. 


The  Commission  also  recognizes,  and 
encourages,  continuation  of  industry 
initiatives  to  improve  PRA  methods, 
applications  and  data  collection  to 
support  increased  use  of  PRA 
techniques  in  regulatory  activities. 

V.  Availability  of  Documents 

Copies  of  documents  dted  in  this 
section  are  available  for  inspection  and/ 
or  for  reproduction  for  a  fee  in  the  NRC 
Public  rJocument  Room,  2120  L  Street, 
NW,  (Lower  Level).  Washington.  DC 
20037.  Copies  of  NUREGs  cited  in  this 
document  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington,  DC  20013-7082. 
Copies  are  also  available  for  purchase 
bom  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  addition,  copies  of  (1)  SECY-94- 
218,  "Proposed  PoUcy  Statement  on  the 
Use  of  Probabilistic  FUsk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities,"  (2)  SECY-94-219, 
"Proposed  Agency-Wide^ 
Implementation  Plan  for  Probabilistic 
Risk  Assessment  (PRA)."  (3)  the 
Commission's  Staff  Requirements 
Memorandum  of  September  13. 1994. 
concerning  the  August  30. 1994. 
Commission  meeting  on  SECY-94-218 
and  SECY-94-219,  and  (4)  die 
Commission's  Staff  Requirements 
Memorandum  of  October  4,  1994,  on 
SECY-94-218  can  be  obtained 
electronically  by  accessing  the  NRC 
electronic  bulletin  board  system  (BBS) 
Tech  Specs  Plus.  These  four 
WordPerfect*  5.1  documents  are  located 
in  the  BBS  MISC  library  directory  under 
die  single  filename  "PRAPLAN.ZIP". 
The  WordPerfect®  5.1  file  for  the  final 
poUcy  statement  on  the  "Use  of 
ProbabiUstic  Risk  Assessment  Methods 
in  Nuclear  Regulatory  Activities,"  is 
located  in  the  BBS  MISC  library 
directory  under  the  filename 
"PRPOUCY.ZIP".  The  BBS  operates  24 
hours  a  day  and  can  be  accessed 
through  a  toll-free  number,  1-800-679- 
5784,  at  modem  speeds  up  to  9600  baud 
with  communication  parameters  set  at  8 
data  bits,  no  parity.  1  stop  bit,  full 
duplex,  and  using  ANSI  terminal 
emulation. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  August.  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
[PR  Doc.  95-20237  Filed  8-15-95;  8:45  am] 
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Parformance  Tasting  of  Electronic 
Parsonnal  Doalmatara:  AvailabiUty 

The  Nuclear  Regulatory  Commission 
has  issued  a  draft  report  NUREG/CR- 
6354  entitled  "Performance  Testing  of 
Electronic  Personnel  Dosimeters"  for 
review  and  comment. 

The  draft  report  discusses  the  use  and 
appUcations  of  Electronic  Personnel 
Dosimeters  (EPDs)  for  incremental  dose 
control  and  use  as  primary  dosimeters 
for  determination  of  the  official  dose  for 
individuals.  EPDs  have  been  used  as 
secondary  or  supplemental  dosimeters 
for  several  years  and  presently  being 
considered  for  use  as  primary 
dosimeters  in  place  of  the  commonly 
used  film  badges  and 
thermoluminescent  dosimeters  (TLDs). 
The  authors  of  this  report  feel  that 
consideration  of  EPDs  as  primary 
dosimeters  is  currenUy  in  the 
evolutionary  phase,  and  point  out  that 
the  EPD  is  not  only  a  dosimeter,  but  in 
addition  is  an  electronic  device,  subject 
to  radio  frequency,  microwave,  and 
electric  fields  and  various 
environmental  conditions.  The  authors 
feel  that  side-by-side  testing  of  EPDs 
and  conventional  dosimeters  are 
needed,  both  in  the  workplace  and 
under  laboratory  controlled  conditions, 
that  a  type-testing  program  is  needed  for 
EPDs,  and  lastly,  that  user  guidelines  be 
developed  for  their  use  as  primary 
dosimeters. 

Draft  NUREG/CR-6354  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington 
DC  20555-0001.  A  free  single  copy  of 
Draft  NUREG/CR-6354,  to  die  extent  of 
the  supply^  may  be  requested  by  writing 
to  Distribution  Services,  Printing  and 
Mail  Services  Branch.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

Submit  comments  on  draft  NUREG/ 
CR-6354  by  (90  days  after  publication 
date).  Mail  comments  to:  Chief.  Rules 
Review  and  Directives  Branch.  Division 
of  Freedom  of  Information  and 
Publication  Services.  Mail  Stop  T-6 
D59,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike.  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Comments  may  also  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FEDWORLD.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
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communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FEDWORLD  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.a.l).  Using  ANSI  terminal 
emulation,  the  NRC  NUREG  and  Reg 
Guide  Comments  subsystem  can  then  be 
accessed  by  selecting  the  "NRC  Rules 
Menu"  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at 
FEDWORLD  consult  the  "Help/ 
Information  Center"  bom  the  "NRC 
Main  Menu."  Users  will  find  the 
"FEDWORLD  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FEDWORLD 
can  also  be  accessed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS:  703-321-3339;  Tehiet  via  hitemet: 
fedworld.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.23a92.205);  and 
World  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Uniform 
Resource  Locator  (UTRL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FEDWORLD,  the 
NRC  subsystem  will  be  accessed  &t>m 
the  main  FEDWORLD  menu  by  selecting 
the  "Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  can  also  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FEDWORLD  command  line.  If  you 
access  NRC  from  FEDWORLD's  main 
menu,  you  may  retirni  to  FEDWORLD 
by  selecting  the  "Return  to 
FEDWORLD"  option  from  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  using 
NRC's  toll-&«e  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FEDWORLD  system. 

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  Rules  menu. 
Although  you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FEDWORLD  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 


Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FEDWORID  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  Menu.  For  more 
information  on  NRC  bulletin  boards  call 
Mr.  Arthur  Davis,  Systems  Integration 
and  Development  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-5780;  e- 
mail  AXD3@nic.gov. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Coaunission. 
Sher  Bahadur,  Chief 
Waste  Management  Branch,  Division  of 
Regulatory  Applications,  Office  of  Nuclear 
Regulatory  Research . 

[PR  Doc  95-20240  Filed  8-15-95;  8:45  am] 
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[Docket  No.  030-00472,  License  No.  37- 
02385-01 ,  EA  No.  95-021] 

Carlisle  Hospital,  Carlisle,  PA;  Order 
Imposing  a  Civil  Monetary  Penalty 


Carlisle  Hospital  (Licensee)  is  the 
holder  of  Byproduct  Materials  License 
No.  37-02385-01  (License)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  March  12, 
1985.  The  License  was  most  recently 
renewed  by  the  Commission  on  April  7, 
1993.  The  License  authorizes  the 
Licensee  to  possess  and  use  certain 
byproduct  materials  in  accordance  with 
the  conditions  specified  therein  at  the 
Licensee's  facility  in  Carfisle, 
Pennsylvania. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  February  2 
and  3, 1994,  at  the  Licensee's  facility 
located  in  CarUsle,  Pennsylvania.  In 
addition,  an  investigation  was 
conducted  subsequently  by  the  NRC 
Office  of  Investigations.  The  results  of 
this  inspection  and  investigation 
Indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  June  6, 1995.  The  Notice 
states  the  natuj%  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
one  of  the  violations. 


The  Licensee  responded  to  the  Notice 
in  a  letter  dated  July  5, 1995.  In  its 
response,  the  Licensee  admits  the 
violation  assessed  a  civil  penalty 
(Violation  I),  and  requests  abatement  or 
mitigation  of  the  penalty. 

n 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  that  an  adequate  basis  was  not 
provided  for  abatement  or  mitigation  of 
the  penalty  and  that  a  penalty  of  $5000 
should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  IT  IS  HEREBY 
ORDERED  THAT: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $5000  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
)ames  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland  20852- 
2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
with  a  copy  to  the  Commission's 
Dociunent  Control  Desk,  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road.  King  of  Prussia.  PA 
19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violation 
admitted  by  the  Licensee  as  set  forth  in 
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Section  I  of  the  Notice  referenced  in 
Section  11  above,  this  Order  should  be 
sustained. 

Dated  at  Rtx:kville,  Maryland  this  7th  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission. 

fames  Lieberman, 

Director,  Office  of  Enforcement. 

Appendix — Evaluations  and  Conclusion 

On  June  6, 1995,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  for  violations  identified  during  an 
NRC  inspection  conducted  at  the  Licensee's 
facility  located  in  Carlisle,  Pennsylvania.  The 
penalty  was  issued  for  one  violation.  The 
Licensee  responded  to  the  Notice  in  a  letter, 
dated  July  5,  1995.  In  its  responses,  the 
Licensee  admits  the  violation  assessed  a 
penalty  (Violation  I),  and  requests  abatement 
or  mitigation  of  the  civil  penalty.  The  NRC's 
evaluation  and  conclusion  regarding  the 
Licensee's  requests  are  as  follows: 

Restatement  of  Violation  Assessed  a  Civil 
Penalty 

10  CFR  35.21(a)  requires  that  the  licensee, 
through  the  Radiation  Safety  Officer,  ensure 
that  radiation  safety  activities  are  being 
performed  in  accordance  with  regulatory 
cequirements. 

License  Condition  11  of  Amendment  No. 
19  of  NRC  License  No.  37-02385-01,  which 
expired  on  February  29, 1992,  but  which 
remained  in  effect  (until  Amendment  No.  20 
was  issued  on  April  7, 1993)  pursuant  to  a 
timely  renewal  application  made  on  October 
7, 1991,  states  that  licensed  material  shall  be 
used  by,  or  under  the  supervision  of,  Charles 
K.  Loh,  M.D..  or  Robert  F.  Hall,  M.D. 

10  CFR  35.13(b),  in  effect  at  the  time  the 
violation  occurred,  provided  that  a  licensee 
shall  apply  for  and  must  receive  a  license 
amendment  before  it  permits  anyone,  except 
a  visiting  authorized  user  described  in  10 
CFR  35.27,  to  work  as  an  authorized  user 
under  the  license. 

-  3  CFR  35.11(b)  provides  that  an 
inUividual  may  use  byproduct  material  in 
accordance  with  the  regulations  in  this 
chapter  under  the  supervision  of  an 
authorized  user  as  provided  in  10  CFR  35.25, 
unless  prohibited  by  license  condition. 

10  CFR  35.25(a)(3)  requires,  in  part,  that  a 
licensee  that  permits  the  use  of  byproduct 
material  by  an  individual  under  the 
supervision  of  an  authorized  user,  shall 
periodically  review  the  supervised 
individual's  use  of  byproduct  material  and 
the  records  to  reflect  this  use. 

Contrary  to  the  above,  from  December  3, 
1992  to  April  7, 1993,  the  licensee,  through 
its  Radiation  Safety  Officer,  failed  to  ensure 
that  radiation  safety  activities  were  being 
jierformed  in  accordance  with  the  above 
requirements.  Specifically,  during  this 
period,  byproduct  material  was  used  by  two 
individuals  (other  than  Dr.  Loh  or  Dr.  Hall) 
to  perform  teletherapy;  and  the  two 
individuals  were  not  listed  as  authorized 
users  on  the  license  and  did  not  qualify  as 
visiting  authorized  users  pursuant  to  10  CFR 
35.27,  and  the  individuals'  use  of  byproduct 
material  was  not  under  the  supervision  of  Dr. 
Loh  or  Dr.  Hall  (in  that  neither  Dr.  Loh  nor 


Dr.  Hall  reviewed  the  individuals'  use  of  the 
byproduct  material,  and  the  related  records 
reflecting  such  use). 

This  is  a  Severity  Lev^l  III  violation 
(Supplements  VI  and  VII). 

Summary  of  Licensee 's  Request  for  Mitigation 

The  Licensee  maintains  that  it  is 
committed  to  full  regulatory  compliance  as 
illustrated  by  its  past  record.  The  Licensee 
stated  that  it  has  only  been  issued  one  other 
Notice  of  Violation  and  admitted  that  it 
involved  a  similar  matter  of  concern  as 
addressed  by  the  present  Notice.  The 
Licensee  stated  that  it  was  of  the  belief  that 
this  matter  had  been  addressed  adequately  by 
having  the  authorized  users  supervise  the 
unauthorized  users.  The  Licensee  further 
stated  that  its  otherwise  stellar  record  of 
compliance  evidences  its  commitment  to 
compliance  with  regulatory  requirements  of 
the  NRC. 

The  Licensee  also  stated  that,  although  the 
previously  issued  Notice  involved 
unauthorized  use  similar  to  that  described  in 
the  present  Notice,  it  should  not  be  the  basis 
for  escalation  of  the  proposed  i>enalty 
because  the  Licensee  believed  that  the  issue 
of  unauthorized  use  had  been  adequately 
addressed.  The  Licensee  contends  that  the 
underlying  cause  of  the  present  violation 
stems  primarily  bxym  fjoor  channels  of 
communication  and  that  these  causes  were 
not  apparent  and  not  an  issue,  at  the  time  of 
the  previous  Notice.  The  Licensee  stated  that 
it  did  not  previously  have  the  opportunity  to 
address  these  conmiunication  issues. 

The  Licensee  further  stated  that  upon  being 
apprised  of  the  violations,  it  took  effective 
and  comprehensive  actions  to  correct  the 
violations  and  brought  the  Licensee  into 
immediate  compliance.  The  Licensee  further 
staled  that  the  violation  upon  which  the  civil 
penalty  is  based  did  not  cause  injury  to 
patients,  employees,  or  staff  nor  did  it  create 
a  substantial  risk.  The  Licensee  also  stated 
that  the  unauthorized  physicians  were  well 
qualified,  albeit  unauthorized,  and 
subsequently  were  listed  on  the  license  by 
the  NRC,  upon  approval  of  the  Licensee's 
amendment. 

In  addition,  the  Licensee  contends  that  the 
violation  would  not  have  occurred  if  the 
license  amendment  was  timely  processed. 
The  Licensee  stated  that  it  filed  a  license 
amendment  with  the  NRC  on  October  7, 
1991.  the  Licensee  further  stated  that  the 
two  unauthorized  physicians  were  to  be 
added  as  authorized  users.  The  Ucensee 
notes  that  while  it  did  not  request  that  the 
amendment  be  expedited,  the  need  to  make 
such  a  request  was  not  foreseen,  because  it 
believed  that  proper  supervision  was  being 
provided. 

For  these  reasons,  the  Licensee  requests 
that  the  proposed  civil  penalty  be  wholly 
abated  or,  in  the  alternative,  mitigated  so  as 
to  preclude  the  100%  escalation  of  the 
proposed  civil  penalty. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  NRC  letter,  dated  June  6, 1995, 
transmitting  the  proposed  civil  penalty,  notes 
that  the  base  civil  jjenalty  amount  of  S2500 
in  this  case  was  increased  by  50%  because 


the  violation  was  identified  by  the  NRC; 
increased  by  100%  because  the  Licensee  had 
prior  opportunity  to  prevent  the  violation 
from  recurring  given  the  issuance  of  the 
Notice  of  Violation  on  December  23, 1992,  as 
well  as  the  telephone  inquiry  by  NRC  in 
February  1993;  and  decreased  50%  based  on 
the  Licensee's  prompt  and  comprehensive 
corrective  actions.  As  a  result,  a  penalty  of 
S5000  was  proposed. 

The  Licensee's  enforcement  history 
includes  one  violation  identified  during  an 
NRC  inspection  conducted  in  1991,  and  one 
violation  identified  during  an  NRC 
inspection  conducted  in  1992  that  involved 
the  failure  to  apply  for  an  amendment  before 
permitting  physicians  to  work  as  authorized 
users.  The  latter  violation  was  identified 
again  during  the  most  recent  inspection 
conducted  in  February  1994. 

The  Licensee  was  given  prior  notice 
regarding  this  violation  based  on  the  Notice 
of  Violation  dated  December  23. 1992.  It  is 
the  Licensee's  responsibility  to  assure  that 
the  violation  does  not  recur.  The  underlying 
cause  of  the  violation  identified  during  the 
1994  inspection  may  in  fact  be  different  from 
the  cause  of  the  similar  violation  in  1992; 
however,  under  the  NRC  Enforcement  Policy, 
the  Licensee  is  expected  to  implement  lasting 
corrective  action  that  will  not  only  prevent 
recurrence  of  the  violation  at  issue  but  will 
be  appropriately  comprehensive  to  prevent 
the  occurrence  of  similar  violations  in  the 
future.  The  Licensee  committed  to  providing 
sui>ervision  of  the  unauthorized  users,  and  it 
is  the  Licensee's  responsibility  to  assure  that 
the  supervision  was  provided.  The 
supervision  did  not  occur,  even  though  a 
Licensee  Vice  President  informed  the  NRC 
during  a  February  1993  telephone 
conversation  that  it  was  occurring. 

The  Licensee  requests  that  credit  be  given 
for  its  prompt  and  comprehensive  corrective 
action  for  the  violations  identified  during  the 
1994  inspection.  The  NRC  notes  that  the  base 
civil  penalty  amount  was  mitigated  50% 
based  on  the  Licensee's  prompt  and 
comprehensive  corrective  actions,  as 
provided  by  the  NRC  Enforcement  Policy. 
Therefore,  no  further  adjustment  of  the  base 
civil  penalty  is  warranted  based  on  this 
factor. 

While  the  Licensee  also  contends  that  the 
violation  did  not  cause  injury,  the  NRC  notes 
that  classification  of  a  violation  at  Severity 
Level  ni  is  based  on  its  safety  and  regulatory 
significance,  and  is  not  premised  on  an 
injury  to  an  individual.  If  a  violation  were  to 
contribute  directly  to  an  injury  to  an 
individual,  a  higher  Severity  Level  could  be 
assigned  and  a  higher  civil  penalty  could  be 
issued. 

The  NRC  recognizes  that  the  Licensee  filed 
a  request  for  renewal  of  its  NRC  license  on 
October  7, 1991 ,  and  the  processing  of  that 
renewal  by  the  NRC  was  not  completed  until 
April  7, 1993.  However,  during  the  exit 
interview  following  the  1992  inspection,  the 
Licensee  informed  the  NRC  inspector  that  the 
unauthorized  users  would  be  supervised  by 
physicians  named  on  the  NRC  license.  Then, 
during  a  February  1993  telephone  call  to  the 
Licensee's  Vice  President,  General  Services, 
the  Licensee  again  informed  the  NRC  that 
such  supervision  was  being  provided.  Had 
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the  Licmsee  provided  accurate  infoimation 
to  the  NRC  as  required  by  10  CFR  30.9.  the 
NRC  staff  could  have  focused  its  review  on 
the  qualifications  of  the  unauthorized 
physicians  and  issued  a  separate  license 
amendment  on  an  expedited  basis  to  ensure 
that  regulatory  compliance  was  maintained 
while  patient  teletherapy  services  continued. 
Under  these  circumstances,  the  NRC  staff 
believes  that  the  timeliness  of  the  processing 
of  the  license  renewal  should  not  be  a 
mitigating  factor  in  assessing  the  civil 
penalty  amoimt. 

Accordingly,  based  on  the  Enforcement 
Policy  in  e^ct  at  the  time,  a  SS.OOO  civil 
penalty  was  appropriate. 

The  NRC  notes  that  its  Enforcement  Policy 
was  revised  on  June  30, 1995  (60  FR  34381). 
In  applying  the  revised  NRC  Enforcement 
Policy,  the  same  civil  p>enalty  of  $5,000 
would  be  warranted  given  the  willful  nature 
of  the  violation:  the  feet  that  it  was  identified 
by  the  NRC:  consideration  of  the  Licensee's 
good  corrective  actions:  and  the  exercise  of 
discretion  as  warranted  under  the 
circimastances,  including  the  facts  that  the 
violation  represents  a  recurrence  (i.e., 
directly  repetitive)  of  an  earlier  violation  and 
the  Licensee  missed  a  number  of 
opjxMtunities  to  correct  it.  Therefore, 
application  of  the  new  policy  results  in  the 
same  civil  penalty  being  assessed. 

NRC  Conclusion 

The  NRC  has  concluded  that  the  Licensee 
did  not  provide  an  adequate  basis  for 
abatement  or  mitigation  of  the  civil  penalty. 
Accordingly,  the  proposed  civil  penalty  in 
the  amount  of  SSOOO  should  be  imposed. 

(FR  Doc  9S-20239  Filed  8-15-95;  8:45  am] 
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PA  95-0291 

Steven  Cody;  Order  Prohit>lting 
Involvement  in  NRC-Ucensed 
Activitiee  Ommedlately  Effective) 

I 

From  approximately  January  1990,  to 
April  24, 1993,  Steven  Cody  was 
employed  as  a  radiographer  by  Mid 
American  Inspection  Services,  Inc.  (Mid 
American  Inspection  or  Licnisee).  Mid 
American  Inspection  holds  Byproduct 
Material  License  No.  21-26060-01 
issued  by  the  U.  S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Farts  30  and  34  on 
June  13, 1989.  The  license  authorizes 
the  use  of  iridium-192  in  sealed  sources 
for  industrial  radiography  and  depleted 
uraniimi  as  solid  metal  to  shield 
exposure  devices  and  source  changers. 
Licensed  material  is  authorized  for  use 
at  the  faciUty  located  at  1206  EfBe  Road, 
Gaylord,  Michigan,  and  at  job  sites 
located  throughout  the  United  States 
where  the  NRC  maintains  jurisdiction. 
The  license  was  due  to  expire  on  August 
31, 1994,  but  is  under  timely  renewal. 


n 

During  the  {>eriod  of  approximately 
October  1992  to  April  1993  the  Licensee 
performed  industrial  radiography  on  a 
gas  line  project  near  Kalkaska, 
Michigan.  Mr.  Steven  Cody  was  a 
radiographer  assigned  to  the  project.  As 
a  radiographer,  Mr.  Cody  was 
responsible  for  compliance  with  the 
Commission's  regulations,  including  the 
personal  supervision  of  any 
radiographic  operation  performed  by 
radiographer's  assistants  working  with 
him.  10  CFR  34.2  defines  a 
radiographer's  assistant  as  any 
individual  who  under  the  personal 
supervision  of  a  radiographer,  uses 
radiographic  exposure  devices,  sealed 
sources  or  related  handling  tools,  or 
radiation  siu^fey  instruments  in 
radiography. 

On  May  13, 1993,  the  Licensee 
received  information  that  indicated  that 
Mr.  Cody  routinely  failed  to  supervise 
radiographer's  assistants  during 
radiographic  operations  at  the  Kalkaska, 
Michigan,  project.  On  May  14, 1993,  the 
Licensee  notified  the  NRC  Region  III 
office  of  the  potential  violation. 

The  NRC  Office  of  Investigations  (OI) 
investigated  the  matter.  Sworn 
testimony  of  radiographer's  assistants 
confirmed  that  Mr.  Cody  was  not  always 
present  when  the  assistant  performed 
radiographic  operations.  The  testimony 
indicated  that  at  times  Mr.  Cody  left  the 
work  site  leaving  the  radiographer's 
assistant  alone  to  conduct  radiographic 
operations.  Mr.  Cody  admitted  to  OI  in 
a  sworn  statement  that  he  sometimes 
left  the  job  site  while  an  assistant 
conducted  radiographic  operations.  Mr. 
Cody  stated  to  01  and  diuing  the 
enforcement  conference  that  he  would 
only  leave  the  job  site  at  the  assistant's 
suggestion  that  the  remaining 
radiographic  operations  could  be 
performed  without  any  assistance  from 
Mr.  Cody, 

01  developed  information  that 
indicated  that  Mr.  Cody  was  familiar 
with  the  NRC  requirement  to  have  a 
radiographer  present  whenever  a 
radiographer's  assistant  performed 
radiographic  operations. 

Mr.  Cody's  failure  to  supervise 
radiographer's  assistants  during 
radiography  operations  is  a  violation  of 
10  CFR  34.44,  "Supervision  of 
radiographers'  assistants."  10  CFR  34.44 
requires  that  whenever  a  radiographer's 
assistant  uses  radiographic  exposiu« 
devices,  sealed  sources  or  related  source 
handling  tools,  or  conducts  radiation 
surveys  required  by  10  CFR  34.43(b)  to 
determine  that  the  sealed  source  has 
returned  to  the  shielded  position  after 
an  exposiue,  he  shall  be  under  the 


personal  supervision  of  a  radiographer. 
The  personal  supervision  shall  include: 
(a)  The  radiographer's  personal  presence 
at  the  site  where  the  sealed  sources  are 
being  used,  (b)  the  ability  of  the 
radiographer  to  give  immediate 
assistance  if  required,  and  (c)  the 
radiographer's  watching  the  assistant's 
performance  of  the  operations  referred 
to  in  this  section. 

Contrary  to  the  requirements  of  10 
CFR  34.44,  Mr.  Cody  was  not  personally 
present  on  more  than  one  occasion  at 
the  site  where  sealed  sources  were  used. 
Therefore,  he  did  not  have  the  ability  to 
give  immediate  assistance  if  required 
and  he  could  not  watch  the  assistant's 
performance  of  radiographic  operations. 

Furthermore,  10  CFR  30.10  states  that 
any  licensee  or  any  employee  of  a 
licensee  may  not  engage  in  deliberate 
misconduct  that  causes  or,  but  for 
detection,  would  have  caused  a  licensee 
to  be  in  violation  of  any  rule,  regulation, 
or  order,  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission.  Deliberate  misconduct 
means,  in  part,  an  intentional  act  or 
omission  that  the  person  knows:  (1) 
Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation  or  any 
term,  condition,  or  limitation  of  any 
license  issued  by  the  Commission;  or 
constitutes  a  violation  of  a  procedure  of 
a  licensee. 

Mr.  Cody's  £ailure  to  be  present 
during  radiographic  operations 
conducted  by  a  radiographer's  assistant 
is  a  violation  of  10  CFR  34.44  and  his 
violation  of  that  requirement  is 
considered  deliberate  because  Mr.  Cody 
was  fully  aware  of  the  requirements  of 
10  CFR  34.44,  yet  he  intentionally 
elected  to  leave  the  job  site. 

m 

Based  on  the  above,  the  NRC 
concludes  that  Steven  Cody  engaged  in 
deliberate  misconduct  that  caused  a 
violation  of  10  CFR  34.44  when  he 
failed  to  be  personally  present  whenever 
a  radiographer's  assistant  under  his 
supervision  performed  radiographic 
operations.  The  NRC  must  be  able  to 
rely  on  its  licensees  and  the  employees 
of  licensees,  to  comply  with  NRC 
requirements,  including  the  requirement 
that  radiographic  operations  cannot  be 
conducted  by  a  radiographer's  assistant 
unless  a  radiographer  is  present  during 
such  operations.  The  deliberate 
violation  of  10  CFR  34.44  by  Mr.  Cody, 
as  discussed  above,  has  raised  serious 
doubt  as  to  whether  he  can  be  relied  on 
to  comply  with  NRC  requirements. 

Consequently,  I  lack  me  requisite 
assiu'ance  that  Steven  Cody  will 
conduct  licensed  activities  in 
compliance  with  the  Commission's 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Notices  42633 


requirements  or  that  the  health  and 
safety  of  the  pubhc  will  be  protected  if 
Mr.  Cody  was  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  for  a  period  of  one 
year  from  the  date  of  this  Order,  Steven 
Cody  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  either:  (1)  An  NRC  licensee,  or  (2)  an 
Agreement  State  licensee  performing 
licensed  activities  in  areas  of  NRC 
jurisdiction  in  accordance  with  10  CFR 
150.20.  In  addition,  for  three  years 
commencing  after  the  one  year  period  of 
prohibition,  Mr.  Cody  must  notify  the 
NRC  of  his  employment  or  involvement 
in  NRC-licensed  activities  to  ensure  that 
the  NRC  can  monitor  the  status  of  Mr. 
Cody's  compliance  with  the 
Commission's  requirements  and  his 
understanding  of  his  commitment  to 
compliance.  Furthermore,  pursuant  to 
10  CFR  2.202, 1  find  that  the 
significance  of  Mr.  Cody's  conduct  is 
such  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.10,  and  10  CFR 
150.20,  it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Steven  Cody  is  prohibited  for  one 
year  from  the  date  of  this  Order  from 
engaging  in  any  NRC-licensed  activities. 
NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  For  three  years  after  the  above  one 
year  period  of  prohibition  has  expired 
Steven  Cody  shall,  within  20  days  of  his 
acceptance  of  each  emplojmient  offer 
involving  NRC-licensed  activities  or  his 
becoming  involved  in  NRC-licensed 
activities,  as  defined  in  Paragraph  IV.  1 
above,  provide  notice  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
1X3  20555,  of  the  name,  address,  and 
telephone  number  of  the  employer  or 
the  entity  where  he  is,  or  will  be, 
involved  in  the  NRC-licensed  activities. 
In  the  first  notification,  Steven  Cody 
shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 


The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Cody  of  good 


cause. 


In  accordance  with  10  CFR  2.202, 
Steven  Cody  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
When  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  and  include  a  statement  of 
good  cause  for  the  extension.  The 
answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  mattera  of  fact  and  law  on  which  Mr. 
Cody  or  other  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  b^en  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington  DC  20555.  Copies  also  shall 
be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20055,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  HI,  801 
Warrenville  Road,  Lisle.  Illinois  60632- 
4531  if  the  answer  or  hearing  request  is 
by  a  person  other  than  Mr.  Cody.  If  a 
person  other  than  Mr.  Cody  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  the 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Cody 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i). 
Steven  Cody,  or  any  other  person 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  i^  not 
based  on  adequate  evidence  but  on  mere 


suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provision  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Part  fV  shall  be 
final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director,  Office  of  Enforcement. 
(FR  Doc.  95-20238  Filed  8-15-«5;  8:45  am) 

BILUNQ  CODE  7990-01-P 


[Docket  No.  030-31252,  License  No.  35- 
26996-01,  lA  9^28] 

Maria  Hollingsworth,  Tulsa,  Oklahoma; 
Order  Prohibiting  Involvement  in  NRC- 
Licensed  Activities  and  Requiring 
Certain  Notification  to  NRC  (Effective 
Immediately) 

I 

Maria  Hollingsworth  is  the  owner  and 
oi}erator  of  Blackhawk  Engineering,  Inc. 
(Licensee  or  Blackhawk)  and  served  as 
the  radiation  safety  officer  with  respect 
to  its  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  license. 
Blackhawk  wds  issued  Byproduct 
Materials  License  No.  35-26996-01  by 
the  NRC,  pursuant  to  10  CFR  Part  30.  on 
August  22, 1989.  The  license  authorized 
Blackhawk  to  possess  and  utilize  sealed 
sources  of  radioactive  material 
contained  in  moisture/density  gauges  in 
accordance  with  the  conditions 
specified  therein.  The  license  expired 
on  August  31, 1994,  and  Blackhawk  did 
not  submit  a  renewal  application  as 
provided  in  10  CFR  30.37.  On  February 
14,  1995,  the  NRC  issued  an  order 
requiring  Blackhawk  to  cease  use  of, 
and  transfer,  all  NRC-licensed  material 
in  its  possession  to  a  person  authorized 
to  receive  and  possess  such  material  (EA 
95-018).  Blackhawk  complied  with  the 
terms  of  the  order  and  on  May  17. 1995. 
the  NRC  issued  a  Notice  of  Termination 
of  Blackhawk's  NRC  license. 

U 

The  February  14, 1995  order  was 
issued  to  Blackhawk  because:  (1) 
Blackhawk  continued  to  utilize  gauges 
containing  NRC-licensed  material  after 
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the  NRC  license  had  expired,  and  Ms. 
Hollingsworth  had  specifically  agreed 
not  to  utilize  this  material,  as  confirmed 
by  a  Confirmatory  Action  Letter  (CAL) 
from  the  NRC  to  Blackhawk  on 
November  8, 1994;  and  (2)  Ms. 
Hollingsworth  was  not  truthful  in 
statements  made  to  NRC  personnel 
regarding  the  continued  use  of  the 
gauges.  Ms.  Hollingsworth 's  actions 
were  in  violation  of  10  CFR  30.10,  a 
regulation  prohibiting  deliberate 
misconduct  by  any  licensee  or  employee 
of  a  licensee.  Deliberate  misconduct 
includes  an  intentional  act  or  omission 
that  a  person  knows  would  cause  a 
licensee  to  be  in  violation  of  NRC 
requirements,  or  deliberate  submission 
to  the  NRC  of  material  information  that 
the  person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate. 
In  brief,  Ms.  Hollingsworth  violated  10 
CFR  30.10  because,  as  she  admitted  to 
NRC  investigators:  (1)  She  imderstood 
in  November  1994  that  she  no  longer 
was  authorized  to  use  the  gauges  but  did 
use  the  gauges  until  December  22, 1994. 
to  complete  a  construction  job:  and  (2) 
she  deliberately  provided  false 
information  when  she  told  an  NRC 
inspector  on  December  19, 1994  that  she 
had  not  used  the  gauges  since  1992. 

On  ^me  5, 1995,  the  NRC  conducted 
a  telephonic  enforcement  conference 
with  Ms.  Hollingsworth  to  determine 
whether  her  deliberate  misconduct 
warranted  enforcement  action  directly 
against  her  as  an  individiial.  Ms. 
Hollingsworth  stated  that  prior  to 
November  1994,  she  had  responded  to 
NRC  inquiries  regarding  the  renewal  of 
Blackhawk's  license  and  beheved  that 
she  had  taken  care  of  it.  However,  she 
admitted  that,  after  being  contacted  by 
the  regional  office  in  November  1994 
and  receiving  a  November  8, 1994 
Confirmatory  Action  Letter  (CAL)  from 
NRC,  she  made  a  conscious  decision  to 
continue  using  the  gauges,  contrary  to 
the  terms  of  the  CAL,  to  complete  a 
construction  job.  Ms.  Hollingsworth  also 
stated  that  she  did  so  without  contacting 
the  NRC  for  further  guidance  or 
assistance  because  she  believed  that 
NRC  would  not  have  allowed  her  to 
continue  iising  licensed  material.  Ms. 
Hollingsworth  stated  that  she  would 
comply  with  all  NRC  regulations  in  the 
future. 

m 

Ms.  Hollingsworth  admits  both  to 
deliberately  violating  NRC  requirements 
by  using  NRC-licensed  material  after 
being  made  aware  of  the  expiration  of 
Bladdiawk's  Ucense,  and  to  deliberately 
making  a  false  statement  to  an  NRC 
inspector.  Given  Ms.  Hollingsworth's 
position  as  owner  and  operator  of 


Blackhawk  and  her  role  as  the  radiation 
safety  officer  with  respect  to  the  NRC 
license,  the  NRC  considers  her 
deliberate  misconduct  particularly 
significant.  NRC  must  be  able  to  rely  on 
licensee  management  to  comply  with 
NRC  requirements,  especially  the 
requirement  to  provide  accurate 
information  to  the  NRC.  Despite  her 
commitment  to  comply  with  NRC 
requirements  in  the  future,  Ms. 
Hollingsworth's  past  deliberate 
misrepresentation  to  the  NRC  and 
deliberate  violation  of  other  NRC 
requirements  raise  serious  doubt  as  to 
whether  she  can  be  relied  upon  to 
comply  with  NRC  requirements  in  the 
futiue,  including  the  requirement  to 
provide  complete  and  accurate 
information  to  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assiuance  that  licensed 
activities  would  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Ms.  Hollingsworth  were  permitted  at 
this  time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Ms. 
Hollingsworth  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year.  Additionally, 
Ms.  Hollingsworth  is  required  to  notify 
the  NRC  of  her  involvement  in  NRC- 
licensed  activities  for  one  year  following 
the  one  year  prohibition  period. 
Fiuthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Maria 
Hollingsworth's  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.10,  and  10  CFR 
150.20.  it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Maria  Hollingsworth  is  prohibited 
from  engaging  in  NRC-licensed 
activities  for  a  period  of  one  year  from 
the  date  of  this  Order.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  piu^uant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  For  a  period  of  one  year  after  the 
one  year  period  of  prohibition  has 
expired,  Maria  Hollingsworth  shall, 
within  20  days  of  her  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities,  or  her  becoming 


involved  in  NRC-licensed  activities  as 
defined  in  Paragraph  IV.  1  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement.  U.  S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  of 
the  name,  address,  and  telephone 
nimiber  of  the  employer  or  the  entity 
where  she  is,  or  will  be,  involved  in 
NRC-licensed  activities.  In  the  first 
notification,  Ms.  Hollingsworth  shall 
include  a  statement  of  her  commitment 
to  compliance  with  NRC  requirements 
and  the  basis  why  the  Commission 
should  have  confidence  that  she  will 
now  comply  with  applicable  NRC 
requirements. 

The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  ot  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Ms.  Hollingsworth  of 
good  cause. 


In  accordance  with  10  CFR  2.202. 
Maria  Hollingsworth  must,  and  any 
other  person  adversely  affected  by  this 
Order  may,  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  (Met,  within  20  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  and  include  a  statement  of 
good  cause  for  the  extension.  The 
answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which 
Ms.  Hollingsworth  or  other  person 
adversely  affected  relies  and  the  reasons 
as  to  why  the  Order  should  not  have 
been  issued.  Any  answer  or  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Chief,  Docketing  and 
Service  Section,  Washington,  DC  20555. 
Copies  also  shall  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address;  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011;  and  to  Ms.  Hollingsworth 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  Ms.  Hollingsworth.  If 
a  person  other  than  Ms.  Hollingsworth 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 
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If  a  hearing  is  requested  by  Ms. 
HoUingsworUi  or  a  person  whose 
interest  is  adversely  affected,  the 
Commission  vdll  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Maria  Hollingsworth,  or  any  other 
person  adversely  affected  by  this  Order 
may,  in  addition  to  demanding  a 
bearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  groimd  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
imfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  effective  and 
final  20  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  U 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Part  IV  shall  be 
final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  a  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  Order. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission 

James  Liebennan, 

Director,  Office  of  Enforcement. 

(PR  Doc.  95-20241  Filed  8-15-95;  6:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

{neHMs  No.  34-a«oei:  fh*  no.  sr-aimx- 

94-30] 

Self-Regulatory  Organizations;  Notice 
Of  niing  and  Immediate  Effectiveness 
of  Proposed  Rule  Cttange  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Transaction  Charges 

August  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  21, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.     - 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  made  a 
determination  to  waive  Exchange 
transaction  charges  for  proprietary 
equity  trades  effected  on  the  Floor  by 
Registered  Equity  Market  Makers 
("REMMs"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 

fTJiiftfigp 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1991,  for  the  first  time,  the 
Exchange  imposed  transaction  charges 
on  proprietary  equity  trades  by  members 
and  member  organizations.  While  these 
charges  were  waived  for  proprietary 
trades  of  equity  specialists  to  fecilitate 
their  market  making  function,  members 
trading  on  the  Floor  as  REMMs  were  not 
similarly  exempted. 

REMMs  are  members  that  trade  on  a 
proprietary  basis  on  the  Floor  in 
designated  equity  securities.  Exchange 
Rule  114  sets  forth  the  obligations  and 
requirements  under  which  REMMs  are 
permitted  to  conduct  such  proprietary 
trading  on  the  Floor.  When  trading  in 
their  designated  seciuities,  REMMs  are 
required  under  the  Rule  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market  in  such  seciuities.  REMMs  also 
are  required  to  engage  in  dealings  in 
such  secinities  which  contribute  to 
price  continuity  or  depth  or  minimize 
the  effects  of  a  temporary  disparity 
between  the  supply  and  demand  for 
such  securities.  Thus,  while  not  subject 
to  a  specialist's  continuous  market 
making  obligation,  when  REMMs  effect 
proprietary  equity  trades  on  the  Floor, 
they  are  required  to  comply  with  the 
same  market  making  obligations  as 
specialists. 


In  view  of  this  requirement  to  comply 
with  market  making  obligations  similar 
to  those  of  specialists,  the  Exchange 
believes  that  REMMs  should  be  treated 
the  same  as  specialists  with  respect  to 
transaction  charges  on  proprietary 
equity  trades.  Accordingly,  the 
Exchange  has  made  a  determination,  as 
it  did  with  specialists,  to  waive 
transaction  charges  on  proprietary 
equity  trades  effected  by  REMMs  to 
facilitate  their  market  making  function. 

Although  the  Exchange  currently  has 
30  members  registered  to  trade  as 
REMMs,  less  than  half  that  number 
trade  on  a  regular  basis. 

2.  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(4) 
in  particular  in  that  it  is  intended  to 
assiue  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members,  issuers,  and  other 
persons  using  the  Exchange's  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  fee 
change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

The  foregoing  rule  proposal  changes  a 
fee  imposed  by  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stieet,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section*  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
30  and  should  be  submitted  by 
September  6, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc  95-20208  Filed  fr-15-95;  8:45  am) 
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[Hilmi  No.  34-38082;  FHe  No.  SR-CBOE- 
•5-16] 

S«lf-Regulalory  Organizations;  Notice 
of  HIing  of  Propoaad  Rule  Change  and 
Amandmant  No.  1  to  the  Proposed 
Rule  Changs  by  ths  Chicago  Board 
Options  Exchange,  Incorporatsd, 
RalatMl  by  MuiH-Markst  Orders 

August  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jtme  1, 
1995,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  Jime  22, 
1995,  the  Ebcchange  filed  Amendment 
No.  1  to  the  proposal.^  The  Commission 


'  15  U.S.C  TMMin 

»17CFR240.19b-4. 

sin  Amendment  ^4o.  1,  the  Exchange  proposes  to 
amend  subparagraph  (b)(ii)  of  CBOE  Rule  6.48  to 
clarify  that  the  market  conditions  that  prevent  the 
eiMCution  of  the  non-option  leg(s)  at  this  agreed 
upon  price(s)  would  be  the  only  basis  for  any  one 
party  to  a  trade  representing  the  options  leg  of  a 
multi-market  order  to  cancel  a  trade.  See  Letter 
from  Michael  Meyer,  Attorney,  Schiff  Hardin  & 
Waite,  to  John  Ayanian,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  ]une  22. 1995  ("Amendment 
No.  1"). 

The  types  of  "market  conditions"  arising  in  a 
non-CBOE  market  that  would  be  sufficient  under 
proposed  Rule  6.48(b)(ii)  to  justify  cancellation  of 
the  CBOE  leg(s)  of  a  multi-markat  order,  include. 


is  publishing  this  notice  of  solicit 
comments  on  the  proposed  rule  change 
fiY>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  6.48  to  specify  certain  duties  of 
CBOE  members  in  effecting  an  option 
transaction  on  the  CBOE  that  is  part  of 
a  combined  stock-option  order.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prc^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  suimmaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  in  existing  CBOE 
Rule  6.48  the  duties  of  CBOE  members 
executing  an  options  order  that  is  a 
component  of  a  "package"  stock-option 
order,  the  execution  of  which  involves 
transactions  in  CBOE's  option  market 
and  in  another  market  (a  "multi-market" 
order],  and  to  specify  the  sole  basis  on 
which  an  options  trade  that  is  a 
component  of  a  multi-market  order  may 
be  cancelled  by  the  members  that  are 
parties  thereto.  The  proposed  rule 
change  would  also  make  it  inconsistent 
with  just  and  equitable  principles  of 
trade,  and  consequently  a  violation  of 
Exdiange  Rule  4.1.  for  a  member  to  fail 
to  fulfill  the  new  requirements. 

CBOE  Rule  6.48  currently  provides 
that  bids  or  offers  made  and  accepted  in 
accordance  with  Exchange  rules 
constitute  binding  contracts,  but  the 
Rule  does  not  address  the  execution  and 
cancellation  of  complex  multi-market 
orders.  Because  such  orders  have 
become  more  prevalent  at  the  CBOE  as 


trading  strategies  have  become  more 
intricate,  and  because  such  Orders 
involve  concurrent  executions  at  the 
CBOE  and  in  markets  other  than  the 
CBOE,  the  Exchange  proposes  to  adopt 
new  paragraph  (b)  to  Rule  6.48.  The 
Exchange  beUeves  that  this  amendment 
should  estabUsh  well-defined 
conditions  and  requirements  in  its  Rules 
that  members  must  observe  in  executing 
and  cancelling  such  transactions. 

Proposed  (3iOE  Rule  6.48(b)  would 
apply  to  stock-option  combination 
orders.'*  other  than  orders  respecting 
index  options,'  and  would  impose  two 
requirements  on  CBOE  members  who 
are  parties  to  a  stock-option 
combination  order.  First,  a  member 
annoimcing  such  an  order  to  a  trading 
crowd  must  disclose  all  legs  of  the  oider 
and  must  identify  the  specific  markets 
and  prices  at  which  the^on-option 
leg(s)  are  to  be  filled.  Second, 
conciurent  with  the  execution  of  the 
option  leg  of  any  multi-maiket  order; 
the  initiating  member  and  each  member 
that  is  a  counterpart  to  the  trade  must 
take  steps  immediately  to  execute  the 
non-option  leg(s)  in  the  identified 
market(s).  Because  both  of  these 
requirements  are  essential  to  fair  and 
efficient  order  execution,  proposed  new 
paragraph  (c)  of  Rule  6.48  would 
provide  that  any  failure  to  observe 
either  requirement  will  constitute  a 
violation  of  CBOE's  Rule  4.1.  which 
prohibits  conduct  inconsistent  with  just 
and  equitable  principles  of  trade.  The 
Exchange  believes  that  these  new 
provisions  will  clarify  members' 
expectations  about  the  execution  of 
multi-market  orders  covered  by  the 
proposed  rule  and  will  promote  prompt 
execution  of  each  non-option 
component  of  such  orders. 

In  addition  to  establishing 
requirements  incident  to  execution,  the 
proposed  rule  change  sets  forth  one 
exclusive  basis  on  which  members  may 
cancel  an  executed  option  transaction 
that  is  part  of  a  multi-market  order. 
Proposed  Rule  6.48(b)(ii)  indicates  that 


but  are  not  limited  to,  a  sudden  change  in  the  price 
of  the  underlying  securities  prior  to  execution  of  the 
stock  trade,  and  a  trading  halt  or  systems  failure 
that  precludes  immediate  execution  of  the  stock 
trade  at  the  agreed  upon  price.  See  Letter  from  Dan 
Schneider,  Attorney,  Schiff  Hardin  &  Waite,  to  John 
Ayanian,  Attorney.  OMS,  Market  Regulation, 
Commission,  dated  June  30, 199S. 


*  A  stock-option  order  is  an  order  to  buy  or  sell 
a  stated  number  of  units  of  an  underlying  or  a 
related  security  coupled  with  either  (a)  the 
purchase  or  sale  of  option  contract(s)  of  the  same 
series  on  the  opposite  side  of  the  market 
representing  the  same  number  of  units  of  the 
underlying  or  related  security  or  (b)  the  purchase 
and  sale  of  an  equal  number  of  put  and  call  option 
contracts,  each  having  the  same  exercise  price, 
expiration  date  and  number  of  units  of  the 
underlying  or  related  security,  on  the  opposite  side 
of  the  market  representing  in  aggregate  twice  the 
number  of  units  of  the  underlying  or  related 
security.  See  CBOE  Rule  l.l(ii). 

'The  CBOE  believes  that  paragraph  (iii)  of 
proposed  Rule  6.48(b]  makes  it  clear  that  the 
proposed  rule  change  will  not  apply  to  bids  or 
offers  included  in  combination  orders  that  entail 
the  purchase  or  sal*  of  index  options. 
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any  member  that  is  a  party  to  an  options 
transaction  that  is  part  of  a  multi-market 
order  may  have  the  options  transaction 
cancelled  only  in  the  event  that  market 
conditions  in  any  of  the  identified  non- 
CBOE  markets  prevent  the  execution  of 
one  or  more  of  the  non-option  legs  of 
the  order.  The  Exchange  believes  that 
cancellation  under  this  exclusive 
circumstance  is  fair  and  appropriate. 

The  Exchange  believes  mat  tne 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(bK5), 
in  particular,  in  that  it  is  designed  to 
deal  with  special  circumstances  of 
multi-market  orders  in  a  manner  that 
promotes  just  and  equitable  principles 
of  trade  and  the  protection  of  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
coramimications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  SR-CBO-95-16  and 
should  be  submitted  by  September  6, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mai^garat  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  95-20207  Filed  8-15-95;  8:45  am] 

BILUNO  CODE  8010-01-M 


[Reteaae  No.  34-36087;  FHe  No.  SR-PHLX- 
9&-63] 

Salf-Ragulatory  Organizationa;  Notice 
of  Filing  and  Order  Granting 
Accelaratad  Approval  of  Propoaad 
Rule  Change  t>y  the  Philadelphia  Stock 
Exchange,  Inc.,  Propoaing  to  Extand 
ita  OTC/UTP  Pilot  Program 

August  10. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  August  3, 
1995,  the  Philadelphia  Stock  Exchange, 
toe.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
simultaneously  is  approving  the 
proposal. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  extend  the 
effectiveness  of  the  pilot  program  and 
its  accompanying  rules  regarding  the 
trading  of  Nasdaq/National  Market 
("Nasdaq/NMS")  securities  on  the 
Exchange  pursuant  to  unlisted  trading 
privileges  ("Phlx  OTC/UTP  Pilot 
Program")  for  a  six  month  period  ending 
February  12, 1996. 


The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  Due 
to  the  non-controversial  nature  of  the 
Phlx  OTC/UTP  Pilot  Program,  coupled 
with  the  impending  lapse  of  the  Phlx's 
OTC/UTP  privileges  on  August  12, 
1995,  the  Phlx  respectfully  requests 
accelerated  approval  of  this  filing. 

n.  Self-Regulatory  Organization's 
Statonent  of  the  Purpose  of,  and 
Statiitory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  in  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1985,  the  Commission  published 
its  poUcy  to  allow  the  extension  of 
unlisted  trading  privileges  ("UTP")  by 
national  securities  exchanges  in  certain 
over-the-counter  ("OTC")  securities, 
provided  that  certain  terms  and 
conditions  are  satisfied.  On  June  26. 
1990,  the  Commission  approved  the 
Joint  Industry  Plan  for  UTP  in  OTC 
seauities  ("Joint  OTC/UTP  Plan"), 
submitted  by  the  National  Association 
of  Securities  Dealers,  Lie.  ("NASD"),  the 
American  Stock  Exchange,  the  Boston 
Stock  Exchange,  The  Midwest  Stock 
Exchange  ("MSE,"  currently  operating 
as  the  Chicago  Stock  Exchange,  or 
"Chx"),  and  the  Phlx.3  The  Joint  OTC/ 
UTP  Plan  governs  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NMS  securities  traded  on 
exchanges  and  by  NASD  market  makers. 

The  Phlx  files  the  current  proposed 
rule  change  to  continue  the 


»17CFR200.3O-3(a)(l2). 
'15U.S.C78s(b)(l){1988). 
» 17  CFR  240.19b-(  (1991). 


'  See  Securities  Exchange  Act  Release  No.  28146 
(June  26, 1990),  55  FR  27917.  The  Commission  has 
approved  two  extensions  of  the  eRectiveness  of  the 
Joint  OTC/UTP  Plan.  See  Securities  Exchange  Act 
Release  No.  34371  (July  13, 1994).  59  FR  37103 
(order  approving  Amendment  No.  1  to  File  No.  57- 
24-89).  and  Securities  Exchange  Act  Release  No. 
35221  (January  11.  1995).  60  FR  3886  (order 
approving  Amendment  No.  2  to  File  No.  S7-24-89, 
thereby  extending  the  effectiveness  of  the  Joint 
OTC/LTTP  Plan  through  August  12. 1995). 
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effectiveness  of  the  Phbc  OTC/UTP  Pilot 
Prograin  that  provides  for  trading  of 
Nasdaq/NMS  seciihties  on  the  Exchange 
pursuant  to  UTP.  Although  the  Chx  has 
been  trading  Nasdaq/NMS  securities 
since  1987,  the  Phbc  obtained  temporary 
approval  of  its  rules  to  facilitate  trading 
Nasdaq/NMS  securities  in  late  1992,* 
and  began  trading  the  securities  in 
February  1993.  Currently,  the  Phbc  has 
tempon^y  ceased  trading  the  securities 
pending  reorganization  of  its  OTC/UTP 
program.  Because  the  Phbc  jntends  to 
reinstate  OTC/UTP  trading  in  the  future, 
the  Phbc  seeks  an  extension  of  the  pilot 
program. 

2.  Statutory  Basis 

This  proposal  is  consistent  with  the 
Section  6(bK5)  of  the  Act  and  the  rules 
and  regulations  promulgated 
thereimder.  Specifically,  the  proposal  is 
calculated  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  It  is 
also  consistent  with  Section 
llA(a)(l)(C)(ii)  and  (iv)  of  tiie  Act 
which  assures  fair  competition  among 
brokers  and  dealers,  among  exchange 
markets,  and  between  exchange  markets 
and  maikets  other  than  exchange 
markets,  and  promotes  the  practicability 
of  brokers  executing  investors'  orders  in 
the  best  market. 

Due  to  the  non-controversial  natiire  of 
the  Phbc  OTC/UTP  Pilot  Program, 
coupled  with  the  impending  lapse  of  the 
Phbc's  OTC/UTP  privileges  on  August 
12  1995,  the  Phbc  respectfully  requests 
accelerated  approval  of  this  filing. 

B.  Self-Regulatory  Organization's 
Statement  on  Bwrden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  c:hange  will  be  a  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Solicitation  of  Commmts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phbc.  All  submissions 
should  refer  to  File  No.  SR-PHLX-95- 
63  and  should  be  submitted  by 
September  6, 1995. 

IV.  Cnmmission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Conunission  believes  that  the 
Phbc's  proposal  to  extend  the 
effectiveness  of  the  Phlx  OTC/UTP  Pilot 
Program  and  accompanying  rules  with 
respect  to  UTP  in  OTC  securities  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
secnmties  exciiange.'  Specifically,  the 
Commissicm  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
6(b)(5),  llA  and  12(f)  of  the  Act.« 

In  1985,  the  Conunission  published 
its  policy  to  extend  UTP  to  national 
seouities  exchanges  in  certain  OTC 
securities  provided  certain  terms  and 
conditions  were  satisfied/  The 
Commission's  policy  stated  that  UTP 
approval  would  be  conditicmed,  in  part, 
on  the  approval  of  a  plan  to  consolidate 
and  disseminate  exchange  and  OTC 
quotation  data  and  transaction  data 


*  See  Securities  Exchange  Act  Release  No.  31672 
(December  30, 1992).  58  FR  3054  (order  approving 
FUe  No.  SR-PHLX-92-04).  The  effecUveness  of  the 
Phlx  OTCAJTP  Pilot  Prograin  has  been  extended 
three  times,  most  recently  through  August  12, 1995. 
See  Securities  Exchange  Act  Release  No.  35933 
Ouly  3, 1995).  60  FR  36170. 


'  The  Conunission  incorporates  the  findings  with 
respect  to  the  Phlx  OTCAJTP  Pilot  Program  and  its 
consistency  with  the  Act  previously  made  in 
Securities  Exchange  Act  Release  No.  31672,  id. 

•  15  U.S.C  §S  78f(b)(5),  78K-1  (1988),  and  78Af) 
(1988)  (as  amended  October  22. 1994).  Section 
6(b)(5)  requires,  among  other  things,  that  the  rules 
of  an  exchange  be  designed  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the  public  interest 
Section  llA  provides,  among  other  things,  that  it 
is  in  the  public  interest  and  appropriate  for  the 
protection  of  investors  to  assure  fair  competition 
among  brokers  and  dealers,  among  exchange 
markets,  and  between  exchange  markets  and 
markets  other  than  exchange  markets.  Section  12(f), 
as  recently  amended  by  the  UTP  Act  of  1994, 
provides,  among  other  things,  that  exchanges  may 
extend  UTP  to  securities  that  are  registered,  but  not 
listed  on  any  exchange,  provided  that  certain 
conditions  are  met. 

'  See  Securities  Exchange  Act  Release  No.  22412 
(September  16. 1985),  50  FR  38640. 


upon  which  UTP  is  granted.  As  noted 
above,  in  1990,  the  Commission 
approved  the  Plan  which  provides  for 
the  collection,  consolidation,  and 
dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
NMS  securities  listed  on  an  exchange  or 
traded  on  an  exchange  pursuant  to  a        | 
grant  of  UTP.*  Transactions  in  secnmties 
pursuant  to  the  Plan  are  and  will 
continue  to  be  reported  in  the 
consolidated  transaction  reporting 
system  established  imder  the  Plan. 

The  (Commission  has  emphasized  that 
Phbc  specialists  trading  Nasdaq/NMS 
secnmties  pursuant  to  the  grant  of  UTP 
are  subject  to  Plan  requirements  as  well 
as  the  Phbc  OTC/UTP  Pilot  Program  and 
Phbc  By-Laws  and  Rules,  in  general.^ 
Moreover,  the  Commission  has  stated  its 
intent  to  monitor  any  potential  abuse  of 
the  informational  advantage  that  options 
traders  could  acxjuire  from  the  Phlx 
equity  floor  with  resped  to  securities 
tiaded  under  tiie  Phbc  OTC/UTP  Pilot 
Program. *°  These  requirements  and  the 
Commission's  intent  to  monitor  for 
abuses  will  continue  in  effect, 
particnilarly  if  the  Phlx  removes  its 
temporary  suspension  of  trading 
pursuant  to  its  OTC/UTP  Program  and 
the  Plan. 

The  Commission  believes  that  it  is 
appropriate  to  extend  the  Phbc  OTC/ 
UTP  Pilot  Program  through  February  12, 
1996,  while  the  Commission  evaluates 
the  overall  program  for  OTC/UTP  and 
any  enhancements  or  changes  to  the 
program  that  may  be  necessary  to 
further  the  purposes  of  the  Ac:t.  In  the 
interim,  however,  the  Commission 
continues  to  believe  that  the  Phlx  OTC/ 
UTP  Pilot  Program,  as  limited  by  the 
Joint  OTC/UTP  Plan,  generally  furthers 
the  objectives  of  a  national  market 
system  and  is  c:onsistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  prote<:tion  of  investors  as 
required  by  Sections  6(b)(5),  llA  and 
12(f)  of  the  Act. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  believes  that  it  is 
appropriate  to  extend  the  Phlx  OTC/ 
UTP  Pilot  Program  through  February  12, 
1996. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  In  light  of  the 
previously  scheduled  expiration  of  the 
Phbc  OTC/UTP  Pilot  Program  on  August 
12, 1995,  the  Commission  believes  that 


■  See  note  3.  supra. 
*Seenote4.  supra. 
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accelerated  approval  of  the  proposal  is 
appropriate  in  order  to  allow  the  Phlx 
to  continue  to  have  rules  in  plac»  for 
OTC/UTP  trading.  Further,  the  Phlx 
OTC/UTP  Pilot  Program  and  the 
accompanying  rules  have  been  noticed 
previously  in  the  Federal  Register  for 
the  full  statutory  period,  and  the 
Commission  received  no  comments  on 
the  proposal.^' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)"  that  the  proposed  rule 
change  is  hereby  approved  on  a  pilot 
basis  through  February  12, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  Mc:Farlaiul, 
Deputy  Secretary. 
[FR  Doc.  95-20254  Filed  8-15-95;  8:45  ami 

BILUNQ  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Tridex  Corp.;  Common 
Stock,  No  Par  Value)  File  No.  1-«513 

August  10, 1995. 

Tridex  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
frt>m  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Secnirity  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the  Board 
of  Directors  of  the  Company  adopted 
resolutions  on  July  19, 1995  to 
withdraw  the  Secnirity  from  listing  on 
the  Amex  and  instead,  to  list  such 
Security  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  National  Market  System 
("Nasdaq/NMS"). 

The  decision  of  the  Board  followed  a 
thorough  study  of  the  matter  and  was 
based  upon  the  belief  that  listing  the 
Security  on  the  Nasdaq/NMS  will  be 
more  beneficial  to  the  Company's 
stcx:kholders  than  the  present  listing  on 
the  Amex  for  the  following  reasons. 
Acxording  to  the  Company,  there  seems 
to  be  a  hesitance  on  the  part  of  many 
trading  firms  to  trade  or  market  the 
Security  on  the  Amex.  This,  the 
Company  believes,  has  resulted  in  the 


"See  supra  note  4. 

"15  U.S.C.  S78s(b)(2)  (1988). 

•  »  17  CTR  200-30-3(a)(12)  (1991). 


usually  thin  trading  in  the  Security.  The 
Company  also  beUeves  money 
managers,  taking  a  position  in  stcKk  of     . 
companies  of  our  size,  prefer  to  work 
with  a  specific  market  know  and  trust, 
rather  than  deal  with  an  Amex 
specialist.  Further,  the  Company 
believes  that  greater  sponsorship  is 
available  in  the  Nasdaq/NMS  through 
market  makers,  and  these  market  makers 
are  more  likely  to  issue  research  reports 
on  the  Company.  Overall,  the  Company 
believes  that  listing  on  the  Nasdaq/NMS 
vfiW  improve  the  visibility  of  the 
Company's  Security  and  enhance  the 
corporate  image. 

Any  interested  person  may,  on  or 
before  August  31, 1995,  submit  by  letter 
to  the  Secretary  of  the  Secnirities  and 
Exciiange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-20255  Filed  8-15-95;  8:45  am] 
BiujNa  cooe  aoio-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  (NOO  To  Prepare  a 
Programmatic  Environmentai 
Assessment  (EA)  and  Four  Site- 
Specific  Environmentai  Assessments 
(EAs)  for  the  Proposed  National  Wide 
Area  Augmentation  System  (WAAS) 

AGENCY:  Federal  Aviation 

Administration  (FAA ,  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Intent  to  prepare  a 

Programmatic  EA  for  four  site-specific 

EAs. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
intent  to  prepare  a  programmatic 
environmental  assessment  (EA)  and  four 
site-specific  environmental  assessments 
(EAs)  for  the  proposed  construction  and 
operation  of  the  following: 

(1)  A  nationwide  system  of  hardware 
and  software,  and 


(2)  Four  antenna  sites,  called  ground 
earth  stations  (GESs),  collectively 
known  as  the  Wide  Area  Augmentation 
System  (WAAS).  The  WAAS  will 
receive,  process,  correct  data  from 
Global  Positioning  System  (GPS) 
satellites,  and  transmit  navigation 
corrections  to  communication  satellites. 
An  aircraft  equipped  with  a  WAAS 
receiver  will  navigate  using  the  signals 
from  the  communication  satellites.  This 
satellite-based  navigation  system  will 
provide  better  navigation  information  to 
aircraft,  thus  enhancing  safety.  Senate 
Report  103-310  of  the  Committee  on 
Appropriations,  Department  of 
Transportation  and  Related  Agencies 
Appropriations,  fiscal  year  1995,  stated 
that  die  WAAS  schedule  "should  be 
accelerated  to  enable  a  quicker 
realization  of  what  promises  to  be 
significant  benefits  to  aviation  system 
users." 

The  FAA  is  conducting  a  scoping 
process  for  the  programmatic  EA  and 
the  four  GES  EAs.  The  scoping  process 
will  consist  of  a  30-day  pericxl  for 
written  comments. 

DATES:  Written  comments  on  the  scope 
of  the  programmatic  EA  will  be 
accepted  at  the  address  below  until 
September  29, 1995.  Comments 
submitted  after  the  September  29 
deadline  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  programmatic  EA  may  be 
sent  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Satellite  Program 
Office,  ATTN:  Ms.  Susan  Burmester, 
AND-510,  800  Independence  Avenue, 
S.W.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Burmester,  Federal  Aviation 
Administration,  (202)  358-5408. 
SUPPLEMENTARY  INFORMATION:  The  FAA's 
WAAS  is  a  system  consisting  of 
equipment  and  software  which  will 
augment  the  existing  U.S.  Department  of 
Defense  (DoD)-provided  GPS  Standard 
Positioning  System  (SPS).  The  WAAS 
will  provide  a  signal  to  aircraft  to 
support  more  precise  navigation  and 
landing  capabilities. 

The  GPS  satellite  data  will  be 
received  and  processed  at  widely 
dispersed  sites,  referred  to  as  Wide  Area 
Reference  Stations  (WRSs).  The  WRS 
will  transmit  these  data  via  existing 
communication  links  to  central  data 
processing  sites,  referred  to  as  Wide 
Area  Master  Stations  (WMSs).  The 
WMSs  will  determine  the  integrity, 
differential  corrections,  residual  errors, 
and  ionospheric  information  for  each 
monitored  GPS  satellite.  Then,  these 
calcmlations  will  be  sent  to  the  GESs. 
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The  GESs  will  transmit  this  information 
to  commimications  satellites.  The 
communication  satellites  will 
rebroadcast  the  data  for  navigational  use 
by  aircraft. 

Generally,  a  WRS  will  be  composed  of 
computer  processors,  time 
synchronization  equipment,  and  GPS 
receivers.  It  will  require  no  more  than 
50  square  feet  within  an  existing  FAA 
facility.  Additionally,  three  GPS 
antennas  will  be  installed  on  the  roof  of 
the  facility.  These  antennas  will  be 
similar  in  size  to  existing  roof  mounted 
antennas,  but  will  include  a  small  dome 
approximately  18  inches  in  diameter. 

A  WMS  will  be  composed  of  a  WRS 
and  communication  equipment  that  will 
connect  all  of  the  WRSs  and  GESs  to  the 
WMSs.  This  equipment  will  require  no 
more  than  150  square  feet  within  an 
existing  FAA  facility. 

The  proposed  WAAS  would  be 
composed  of  29  sites  at  existing  FAA 
facilities  and  4  GES  sites.  Five  of  these 
29  sites  will  constitute  the  Functional 
Verification  System  (FVS):  Atlantic  City. 
NJ:  Bangor,  ME;  Dayton,  OH;  Oklahoma 
aty,  OK;  and  Wilmington.  NC.  The  FVS 
will  be  the  testbed  for  the  WAAS.  All 
sites  are  WRSs  with  the  exception  of 
Atlantic  City  and  Oklahoma  City,  which 
are  WMSs.  Listed  below  are  the 
remaining  24  sites  that  would  compose 
the  initial  operational  system  for  the 
WAAS.  All  sites  are  WRSs  with  the 
exception  of  Nashua  and  Palmdale, 
whidi  are  WMSs: 

Albuquerque,  NM 
Anchorage,  AK 
Auburn,  WA 
Aurora,  IL 
Billings.  MT 
Farmington,  MN 
Forth  Worth.  TX 
Fremont,  CA 
Hampton,  GA 
Honolulu,  HI 
Houston,  TX 
Indianapolis,  IN 
Jacksonville,  FL 
Leesburg,  VA 
Longmont,  CO 
Memphis,  TN 
Miami,  FL 
Nashua,  NH 
Oberlin,  OH 
Olathe,  KS 
Palmdale,  CA 
Ronkonkoma,  NY 
Salt  Lake  Qty,  UT 
San  Juan,  PR 

The  four  proposed  WAAS  GES  sites 
would  be  located  on  the  east  and  west 
coasts  of  the  continental  United  States. 
Two  of  the  proposed  GES  sites  would  be 
located  at  existing  facilities  in: 
Whitinsville,  MA  and  Brewster,  WA. 


Two  of  the  proposed  GES  sites  will  be 
developed  in  the  vicinity  of  Hampton, 
GA  and  in  the  vicinity  of  Palmdale- 
Rosamond,  CA. 

The  programmatic  EA  will  include  a 
discussion  of  the  proposed  action  and 
alternatives,  the  affected  environment, 
potential  impacts  or  consequences  of 
the  proposed  action,  and  potential 
mitigation  measures. 

Alternatives 

In  addition  to  the  proposed  action,  the 
following  alternatives  wUl  be 
considered  in  the  programmatic  EA:  (1) 
enhancement  of  the  existing  navigation 
system,  (2)  the  no  action  alternative 
tmder  which  the  existing  navigation 
system  would  be  maintained. 

Pnblic  Scoping 

The  FAA  is  conducting  a  scoping 
process  for  the  programmatic  EA  and 
the  foiu'  GES  EAs.  The  national  scoping 
meeting  for  the  programmatic  EA  will 
address  the  overall  WAAS  architecture. 
This  meeting  will  be  held  in  the  vicinity 
of  Washington,  DC  on  or  about  Tuesday, 
September  19.  Fiuther  information 
regarding  the  programmatic  EA  and  the 
four  GES  EAs  will  be  announced  in 
national  and  local  newspapers  of 
general  circulation. 

Issued  in  Washington.  DC  on  August  11, 
1995. 


Jamn  C  Johns, 

WAAS  Project  Manager,  Satellite  Program 
Office.  AND-510,  FAA  Headquarters. 

[PR  Doc  95-20264  Filed  8-15-95;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Dubuque  Regional  Airport,  Dubuque, 
lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dubuque 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  15. 1995. 

ADDRESSES:  Comments  on  this 
applicatioi:  may  be  mailed  or  delivered 


in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Central  Region,  Airports  Division,  601 
E.  12Ui  Street,  Kansas  City.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Paul 
Frommelt,  Chairman,  Ehibuque  Airport 
Commission.  Dubuque.  Iowa,  at  the 
following  address:  Dubuque  Regional 
Airport,  11000  Airport  Road,  Ehibuque, 
Iowa. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Dubuque 
Regional  Ahport,  imder  section  158.23 
of  Part  158. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Ellie  Anderson,  PFC  Coordinator,  FAA, 
Centi^l  Region,  601  E.  12th  Sti«et. 
Kansas  City.  MO  64106.  (816)  426-4728. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPP1.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Dubuque  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  die  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  August  4, 1995  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Dubuque  Regional 
Airport,  Dubuque,  Iowa,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  17, 
1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 

1, 1996 
Proposed  charge  expiration  date: 

November  1, 1999 
Total  estimated  PFC  revenue:  $394,694 

Brief  description  of  proposed 
project(s):  Rwy  13/31  Rehabilitation; 
acquire  snow  removal  equipment 
(runway  broom);  replace  emergency 
generator;  terminal  area  sidewalk 
replacement;  replace  landside  lighting 
system;  and  reconstruct  t-hangar  taxi 
lane  areas. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doounents  germane  to  the 
application  in  person  at  the  Dubuque 
Riagional  Airport. 

Issued  in  Kansas  City,  Missouri  on  August 
09, 1995. 


Applications  to  Become  a  Party  to  an 
Exemption. 


Janes  W.  Bnmskill. 

Acting  Manager,  Airports  Division,  Central 
Region. 

(FR  Doc.  95-20267  Filed  8-15-95;  8:45  am] 
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Research  and  Special  Programs 
Administration 

Offlca  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applleations  to 
Become  a  Party  to  an  Exemption 

AQENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  OfBce  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
applications  have  been  shown  in  earUer 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 


Application 
No. 


4354-M 
7236-M 
8131-M 
8692-M 
9184-M 

10094-M 
10867-M 
11248-M 
11321-*(l 


modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facihtate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1995. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Comments  should  refer  to  the 
application  nimiber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  appUcation  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW.,  Washington,  DC. 


Applicant 


PPG  Industries,  Inc.,  Pittsburgh.  PA  (See  Footnote  1) „„„ 

BOC  Gases.  Murray  Hill,  NY  (See  Footnote  2) 

NASA  Washington.  DC  (See  Footnote  3)  7  " 

Mitsubishi  International  Corp.,  New  York,  NY  (See  Footnote  4)  """!!!"!!!""!!!!!! 

The  Carbide/Graphite  Group,  Inc.,  Louisville,  KY  (See  Footnote  5) 

Sexton  Can  Company,  Inc.,  Martinsburg.  WV  (See  Footnote  6) 

Air  Products  &  Chemicals,  Inc.,  Allentown.  PA  (See  Footnote  7)  

Pacific  Scientific.  Durate.  CA  (See  Footnote  8)  

HAZMATPAC,  Houston.  TX  (See  Footnote  9)  "..""!!!! 

E.I.  <ki  Pont  de  Nemours  &  Company,  Inc..  Wilnfiington.  DE  (See  Footnote  10) 


Renewal  of 
exemption 


4364 
7235 
8131 


9184 
9393 
10094 
10867 
11248 
11321 


addSiSfflfi^tiSrSTHl^^         continued  use  of  plastic  composite  dmms  which  do  not  meet  the  80  psi  hydrostatic  pressure  test  and 

2To  mo*ty  me  exemption  to  provide  for  an  additional  class  of  material  in  Division  4.3. 
pacSgilS?^  the  exemption  to  provide  for  an  alternative  senrice  life  of  25  years  or  300  pressurizations  for  transporting  oxygen  in  nonprescribed 

*To  modify  the  exemption  to  provide  for  an  alternative  packing  method  on  bulk  bag 


in  transporting  Division  22  mate- 


*JS  '"*'*%.''!?  exemptron  to  provide  for  an  alternate  type  of  absorbent  material  for  use 


lOTn  Vri^^  o:^S^°J^°^^  .  ^.^%1^%SP^S*  absorbent  material  for  use  in  specifically-designed  combinatkjn  packaging 
CtaBS  8  TOrtentJ^  exemption  to  provide  for  MC  312.  330,  331  and  412  cargo  tanks  of  SA  5lfeGr  70  steel  5onstnictk)n  for  usTln  tran« 


transporting  a 


ApplKation 
No. 


6626-P 

6670-P 

6805-P 

7616-P 

7887-P 

8006-P 

8009-P 

8654-P 

8627-P 

9184-P 

9275-P 

927&-P 

9689-P 

9723-P 

9769-P 

10001-P 

10094-P 


Appficant 


Red  BaH  Oxygen  Co.,  Shreveport,  LA „, 

Air  Products  and  Chemicals,  Inc.,  Allentown.  PA  

Red  Ball  Oxygen  Co..  Shreveport,  LA 

Flonda  East  Coast  Railway  Company,  St  Augustine,  FL  ... 

Luna  Tech,  Inc.,  Owens  Cross  Roads.  AL 

Esquire  Canada,  Inc.,  Port  Robinson,  Ontario,  CN 

Motorfuelers.  Inc.,  Clearwater,  FL 

Gibson-IRECO,  Inc.,  DuffieW.  VA „ „ 

Nateo/Exxon  Energy  Chemicals,  LP..  Sugar  Laind.  TX 

American  WekJing  Products,  LLC,  Newport  Beach,  CA  ... 

Elizabeth  Arden  Co.,  Roanoke,  VA  „.... 

Fashk>n  Fair  Cosmetics,  Chk:ago,  IL  

ANGUS  Chemical  Company.  Buffato  Grove.  IL 

CMAX  Transportation,  Inc.,  Oklahoma  City.  OK 

McCutcheon  Enterprises.  Inc..  Apolto,  PA  „ 

Red  Ball  Oxygen  Co.,  Shreveport  LA 

Continental  Nitrogen  &  Resources  Corp.,  Rosemount  MN  . 


Parties  to 
exemptk>n 


6670 
6806 

7616 
7887 
8006 
8009 
8554 
8627 
9184 
9275 
9275 
9689 
9723 
9769 
10001 
10094 


42642 
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10709-P 
10709-P 
10821-P 
1093a-P 
10975-P 
1115^-P 
11197-P 
11197-P 
11197-P 
11197-P 
11230-P 
11294-P 
11432-P 


Coastal  Fluid  TechfX)logies,  Inc.,  Abbeville,  LA 

Nalco/Exxon  Energy  Chemicals.  LP..  Sugar  Land,  TX 

Healthcare  Waste  Removal  &  Services,  Inc.,  Pompano  Beach,  FL 

Rollins  CHEMPAK,  Inc.,  Bridgeport,  NJ  

Boise  Cascade  Corporation,  Boise,  ID 

Hawman  Container  Services,  Holland  Landing.  Ontario.  CN  .......... 

Chem  Coast,  Inc..  La  Porte,  TX  

Westinghouse  Electric  Corporation,  Pittstwrgh,  PA „... 

Bostik.  Inc.,  Middleton,  MA _ 

Cook  Composites  &  Polymers  Co.,  Kansas  City,  MO  

ETI  Explosives  Technologies  International,  Inc.,  Wilmington.  OE  ... 

Environmerrtal  Services  of  America,  Inc.,  Ellington.  CT 

Schlumberger  Well  Services,  Houston,  TX  


10709 
10709 
10821 
10933 
10975 
11159 
11197 
11197 
11197 
11197 
11230 
11294 
11432 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

issued  in  Washington,  DC,  on  August  10, 
1995. 

J.  Susanne  Hedgepeth, 
Chief,  Exemption  Prograins,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  95-20309  Filed  8-15-95;  8:45  am] 
■UJNQCOM  4t10-«0-« 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  E)OT. 


ACTION:  List  of  Applications  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
for  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  nimiiber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follow:  1 — ^Motor  vehicle.  2 — Rail 
fireight.  3 — Cargo  vessel,  4— Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

New  Exemptions 


DATES:  Comments  must  be  received  on 
or  before  September  15, 1995. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION>CONTACT: 

Copiies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.  Washington.  DC. 


Application 
No. 


Applnant 


Regulatk)n(s)  affected 


Nature  of  exemption  thereof 


11442-N 
11443-N 

11513-N 

11518-^ 
11519-N 

11S20-N 

115121-N 


Union  Tank  Car  Co..  East  Chi- 
cago, IN. 
Hercules  Inc.,  Wilmington,  DE  


Thtokol  Corp.,  Brigham  City,  UT 


Petroleum   Marketers  Assoc,   of 
America,  Arlington,  VA. 

B&R  Specialities  Inc.,  Hyde  Park, 
NY. 


Albemarle  Corp.,  Baton  Rouge, 
LA. 


City  of  Cincinnati,  Cincinnati,  OH 


49  CFR  173.31  

49  CFR  173.225(e) 

49  CFR  172.101  ... 


49  CFR  180.405(b).  (c).  (g).  (h), 
(i).  180.407(c),  (d)(1),  (e).  (g), 
(h),  (i). 

49  CFR  172.101,  Column  8.C, 
173.197. 


49  CFR  173.249(b) 


49  CFR  174.67(1)  and  (j) 


To  auttwrize  an  alternative  relesting  schedule  for  DOT 
11 1A100W-6  tank  cars.  (Mode  2.) 

To  aultwnze  the  transportatkxi  of  Diviskin  5.2  organic 
perodixes  intermediate  txjlk  containers  equipped  with 
the  same  pressure  releases  system  as  DOT-57  port- 
able tanks.  (Mode  1 .) 

To  auttKXize  the  trtmsportatkMi  cyctotetramethyle 
tetranitramine  (HMX)  dry,  Diviskm  1.1D  containing  less 
than  10  percent  water  transported  in  norvDOT  speci- 
fk;alion  25  lb.  plastic  bags  overpacked  in  21-C  or  UN 
approved  contafrier.  (Mode  1.) 

To  auttK)rize  an  alternative  testing  and  inspectk>n  proce- 
dure of  small  cargo  tanks  of  3,500  galk>ns  or  less  car- 
rying petroleum  products.  (Mode  1.) 

To  authorize  the  transportatkxi  of  regulated  mednal 
waste  in  polyettiylene  carts  mounted  on  bases  with 
roller  coasters  transported  in  specifically  designed 
trucks.  (Mode  1.) 

To  authorize  the  one-time  shipment  of  a  partial  toad  of 
bromine.  Class  8,  PIH  (approximately  754  galkxis)  in  a 
1788  galton  capacity  nk:kel-clad  DOT  Specification 
MC-312  cargo  tank.  (Mode  1.) 

To  auttx>rize  a  tank  car  to  stand  with  unloading  connec- 
ttons  attached  after  untoading  wittK>ut  the  physical 
presence  of  an  untoader.  (Mode  2.) 
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New  Exemptions— Continued 


ApplKatkm 
No. 


11522-N 


11523-N 


Applicant 


The  American  Waterways  Opera- 
tors, Seattle,  WA. 


Bk>-Lab,  Inc.  Conyers,  QA 


llrhi 


lis  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  August  10, 
1995. 

J.  Suzanne  Hedgq>edi, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(PR  Doc.  95-20310  Filed  8-15-95;  8:45  am] 
■aXMQ  COOC  4«10-«0-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection  Sutnnitted  to 
0MB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  imder  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  la  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 


Regulatk>n(s)  affected 


49CFR176.905(k) 


49  CFR  172.407 


Nature  of  exemption  thereof 


To  auttx>rize  battery  caljles  in  (self-propelled)  veheles  to 
remain  connected  and  stowed  In  closed  freight  corv 
tainers  and  trar\sported  on  unmanned  opervdeck  steel 
barges.  (Mode  3.) 

To  authorize  tf»e  transportation  of  palletized  non-DOT 
specifnation  high  density  polyethylene  bottles  of  5 
pound  capacity,  containing  cak»um  hypochtortte,  hy- 
drated,  Diviston  5.1  (Mode  1.) 


Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act,  an  information 
collection  titled  "Comptroller's 
Corporate  Manual". 
DATES:  (Comments  on  this  information 
collection  are  welcome  and  should  be 
submitted  by  September  15, 1995. 
ADDRESSES:  A  copy  of  the  information 
collection  may  be  obtained  by  calling  or 
writing  the  OCC  contact. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwoiic  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Office  of  the 
Comptroller  of  the  Ciurency  (OCC)  has 
sent  to  OMB  an  information  collection 
for  review  under  the  Paperwoik 
Reduction  Act  as  follows: 

OMB  Control  Number  1557-0014 

Title:  Comptroller's  Corporate 
Manual. 

Type  of  Review:  Riegular  submission. 

Description:  The  Comptroller's 
Corporate  Manual  explains  the  OCC's 
policies  and  procedures  for  the 
formation  of  a  new  national  bank,  entry 
into  the  national  banking  system  by 
other  institutions,  and  corporate 
expansion  and  structural  changes  by 
existing  national  banks. 


Form  Number:  None. 

OMB  Number:  1557-0014. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  ofBespondents:  3,000 
respondents. 

Total  Annual  Responses:  10.3A0 
responses. 

Average  Hours  Per  Response:  2.16 
hours. 

Total  Annual  Burden  Hours:  20.812 
hours. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0014,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building. 
Washington,  DC  20503.      . 

OCC  Contact:  John  Ference  or  Jessie 
Gates.  (202)874-5090.  Legislative  and 
Regulatory  Activities  Division  (1557- 
0014),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Sti«et,  SW, 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 
Dated:  August  9, 1995. 
Julie  L.  Williams, 
ChiefCounsel. 
[FR  Doc.  95-20053  Filed  8-15-95:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put}llshed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552tXe)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


;  AND  DATE:  12:00  noon,  Monday, 
August  21, 1995. 

PIJkCE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building.  C 


Street  entrance  between  20th  and  21st 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  11, 1995. 
William  W.  Wiks, 
Secretary  of  the  Board. 
[FR  Doc.  95-20360  Filed  8-14-95;  8:45  am] 
BH.LMQ  OOOe  •210-ei-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  39-95] 

Foreign-Trade  Zone  15,  Kansas  City, 
Missouri;  Application  for  Expansion 

Coirection 

In  notice  document  95-19822 
appearing  on  page  40820  in  the  issue  of 
Thursday,  August  10, 1995,  make  the 
following  corrections: 

1.  On  page  40820,  in  the  second 
coliunn,  in  the  fifth  full  paragraph,  in 


the  seventh  and  eighth  lines,  "[60  days 
from  date  of  publication]."  should  read 
"October  10, 1995". 

2.  On  the  same  page,  in  the  same 
colimm,  in  the  same  paragraph,  in  the 
last  line,  "[75  days  from  date  of 
publication])."  should  read  "October  24, 
1995". 

MUJNG  CODE  1806-01-0 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(Doclcet  40-95] 

Foreign-Trade  Zone  2,  New  Orleans, 
LA  Proposed  Foreign-Trade  Subzone 
BP  Exploration  &  Oil  Inc.  (Oil  Refinery 
Complex)  New  Orleans,  Louisiana, 
Area 

Correction 

In  notice  dociun«it  95-19823 
appearing  on  page  40819  in  the  issue  of 


Fedval  Register 

Vol  60,  No.  158 
Wednesday.  August  16,  1995 


Thursday,  August  10, 1995,  make  the 
following  corrections: 

1.  On  page  40819,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  sixth  and  seventh  lines,  "[60  days 
from  date  of  publication]."  should  read 
"October  10, 1995". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "[75  days  from  date  of 
publication])."  should  read  "October  24, 
1995". 

BtLUNQ  CODE  1SOS-01-0 
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Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  1,  et  al. 

Federal  Acquisition  Regulations;  Final 
Rules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Federal  Acquisition  Circular  90-31] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Siunmary  presentation  of  final 
rules. 

SUMMARY:  This  doctunent  serves  to 
introduce  the  final  rules  which  follow 
and  which  comprise  Federal 
Acquisition  Circular  (FAC)  90-31.  The 
Federal  Acquisition  Regulatory  Council 
has  agreed  to  issue  FAC  90-31  to  amend 
the  Federal  Acquisition  Regulation 
(FAR). 

DATES:  For  efliective  dates,  see 
individual  documents  following  thiis 
one. 


FOR  FURTHER  INFORMATION  CONTACT: 
The  team  leader  whose  name  appears  in 
relation  to  each  FAR  case  or  subject 
area.  For  general  information,  contact 
the  FAR  Secretariat,  Room  4037,  OS 
Building,  Washington,  DC,  20405  (202) 
501-4755.  Please  cite  FAC  90-31  and 
FAR  case  number(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-31  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


Item 

Subject 

FAR  case 

Team  leader 

1 

II 
III 
IV 
V 

VI 
VII 

Consolidation  and  Revision  of  ttie  Auttionty  to  Examine 

Records. 

Contract  Award  Implementation 

Penalties  on  Unallowable  Indirect  Costs  

Implementation  of  Various  Cost  Principle  Provisions 

Entertainment,  Gift,  and  Recreation  Costs  for  Contractor 

Employees. 

Contractor  Overhead  Certification „ „ 

Tectinicai  Amendments. 

94-740 

94-701 
94-751 
94-754 
94-750 

94-752 

Tucdarone  (703)  767-2270 

Rider  (703)  614-1634 
Beilon  (703)  602-2357 
Belton  (703)  602-2357 
BeNon  (703)  602-2357 

Belton  (703)  602-2357 

Case  Summaries 

For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Item  I — Conselidation  and  Revision  of 
the  Authority  to  Examine  Records  (FAR 
Case  94-740) 

This  final  rule  implements  Sections 
2201(a),  2251(a),  4102(c),  and  4103(d)  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355).  The  rule 
(1)  permits  contractors  to  store  records 
in  electronic  form;  (2)  restricts 
contracting  officers  from  requesting  a 
preaward  audit  of  indirect  costs  if  the 
results  of  a  recent  audit  are  available;  (3) 
deletes  the  clause  at  52.215-1, 
Examination  of  Records  by  Comptroller 
General:  (4)  and  revises  the  clauses  at 
52.214-26,  Audit  and  Records— Sealed 
Bidding,  and  52.215-2,  Audit  and 
Records — Negotiation,  to  provide  for 
examination  of  records  by  the 
Comptroller  General. 

Item  n — Contract  Award 
Lnplonentation  (FAR  Case  94-701) 

This  final  rule  implements  Sections 
1002, 1003, 1005, 1011, 1012, 1013. 
1014, 1052, 1053, 1055, 1061, 1062, 
1063, 1064, 1555,  7203,  and  10004  of 
Pub.  L.  103-355.  The  rule  (1)  requires 
agencies  to  report  additional 
information  on  procurements  exceeding 
$25,000;  (2)  expands  the  criteria  for 


establishing  or  maintaining  alternative 
sources  of  supplies  or  services;  (3) 
permits  use  of  other  than  full  and  open 
competition  to  acquire  expert  services 
for  litigation;  (4)  places  limitations  on 
the  use  of  other  than  full  and  opes 
competition  when  authorized  or     ^ 
required  by  statute;  (5)  clarifies  approval 
requirements  for  written  justificatio|is 
for  other  than  full  and  open 
competition;  (6)  revises  procedures  for 
specifying  evaluation  factors  and 
subfactors  in  solicitations,  for 
conducting  written  or  oral  discussions, 
and  for  providing  postaward  notices  and 
debriefings  to  o&rors;  (7)  requires  a 
written  determination  before  providing 
for  evaluation  of  options  in  seeled  bid 
procurements;  (8)  permits  nonprofit 
agencies  for  the  blind  or  severely 
disabled  to  use  Government  supply 
sources  in  performing  contracts  under 
the  Javits-Wagner-O'Day  Act;  and  (9) 
allows  award  without  discussion  to 
other  than  the  lowest  overall  cost 
offeror. 

Item  in — Penalties  on  Unallowable 
Indirect  Costs  (FAR  Case  94-751) 

This  final  rule  implements  Sections 
2101  and  2151  of  Pub.  L.  103-355.  The 
rule  contains  procedures  for  the 
assessment  of  penalties  on  unallowable 
indirect  costs  under  contracts  exceeding 
$500,000.  These  procediu^s  are 
essentially  the  same  as  those  contained 
in  the  Defense  FAR  Supplement. 


Item  IV — Implranentation  of  Various 
Cost  Principle  Provisions  (FAR  Case 
94-754) 

This  final  rule  implements  Section 
2101  of  Pub.  L.  103-355.  The  rule  adds 
the  costs  of  lobbying  the  legislative  body 
of  a  political  subdivision  of  a  state  to  the 
Ust  of  imallowable  costs;  adds  the  cost 
of  "conventions"  to  the  costs  to  be 
clarified  in  the  cost  principles:  and 
expands  the  coverage  to  the  Coast  Guard 
and  the  National  Aeronautics  and  Space 
Administration.  Section  2151  amends 
41  U.S.C.  256  to  include  all  the 
provisions  of  10  U.S.C.  2324,  as 
amended  by  Section  2101.  Therefore, 
the  provisions  are  made  generally 
appUcable  to  all  other  executive 
agencies.  The  new  FAR  language,  with 
only  minor  variations,  was  transferred 
from  the  ciurent  coverage  in  the  Defense 
Federal  Acquisition  Regulation 
Supplement. 

Rem  V — Entertainment,  Gift,  and 
Recreation  Costs  for  Contractor 
Employees  (FAR  Case  94-750) 

This  rule  finalizes  the  interim  rule 
published  in  FAC  90-25.  The  rule 
implements  Section  2192  of  Pub.  L. 
103-355  to  revise  the  cost  principles 
governing  entertainment,  gift,  and 
recreation  costs  for  contractor 
employees.  The  final  rule  differs  from 
the  interim  rule  in  that  it  (1)  clarifies 
that  gifts  do  not  include  certain 
employee  performance  and  achievement 
awards;  (2)  clarifies  the  restrictions 
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pertaining  to  entertainment  and 
recreation  costs;  and  (3)  eliminates  the 
requirement  that  certain  costs  are 
allowable  only  if  the  net  amount  per 
employee  is  reasonable.  This  final  rule 
replaces  the  interim  rule  in  its  entirety 
for  any  contracts  containing  the  interim 
rule.  Thus,  the  provisions  of  the  interim 
rule  will  not  apply  to  costs  inciirred 
imder  any  contract  imder  any 
circumstances. 

Item  VI — Contractor  Overhead 
Certification  (FAR  Case  94-752) 

This  final  rule  implements  Section 
2151  of  Pub.  L.  103-355.  The  rule 
contains  procediu^s  for  obtaining 
contractor  certification  of  a  proposal  to 
establish  or  modify  billing  rates  or  to 
establish  final  indirect  cost  rates.  These 
procedures  are  essentially  the  same  as 
those  contained  in  the  Defense  FAR 
Supplement. 

Dated:  August  7, 1995. 
Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Sttaamlining  Act  of  1 994. 

Federal  Acquisition  Circular 

(Number  90-31] 

Federal  Acquisition  Circular  (FAC) 
90-31  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-31  is  effective  October  1, 
1995,  except  for  Item  Vn  which  is 
effective  August  16, 1995.  FAC  Items  I 
through  VI  are  apphcable  for 
solicitations  issued  on  or  after  October 
1, 1995.  Contracting  officers  may,  at 
their  discretion,  include  the  provisions 
and  clauses  in  FAC  Items  I  through  VI 
in  solicitations  issued  before  October  1. 
1995,  for  contracts  expected  to  be 
awarded  on  or  after  October  1, 1995. 

Dated:  August  3, 1995. 
Eleanor  R.  Specter, 
Director.  Defense  Procmemait. 

Dated:  August  3. 1995. 
JIda  M.  UsUd. 

Associate  Administrator  for  Acquisition 
Policy.  General  Services  Administration. 

Dated:  August  7, 1995. 
Dddn  A.  Lee. 

Associate  Administrator  for  Procurement. 
National  Aeronautics  &■  Space 
Administration. 

(PR  Doc.  95-19857  Filed  8-15-95;  8:45  am] 
BiUJNQ  CODE  aSlO-EP-M 


48  CFR  Parts  1, 4, 14, 15, 25. 50,  and 
52 

[FAC  90-31 :  FAR  Case  94-740;  Item  Q 

RIN  9000-AQ24 

Federal  Acquisition  Regulation; 
Consolidation  and  Revision  of  the 
Authority  To  Examine  Records 

AQENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Coimcil  is 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Sections 
2201(a),  2251(a).  4102(c)  and  4103(d)  of 
the  Act.  This  reg\datory  action  was 
subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
12866,  dated  September  30, 1993. 
EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  J.  Tucciarone  at  (703)  767- 
2270  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-31,  FAR  case  94- 
740. 

SUPPLEMENTARY  INFORMATION: 
A.  Backgroond 

The  Federal  Acquisition  StreamUning 
Act  of  1994,  Pub.  L.  103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition,  the  Truth 
in  Negotiations  Act,  and  introduction  of 
the  Federal  Acquisition  Computer 
Network. 

Title  2,  Subtitle  C  of  the  Act  is 
entitled  Audit  and  Access  to  Records. 
Section  2201(a)  of  the  act  merges  the 
audit  provision  of  TINA  (10  U.S.C. 
2306a)  and  the  audit  coverage  in  10 
U.S.C.  Section  2313  into  a  single 
comprehensive  section  at  10  U.S.C. 
2313.  Section  2201(a)  includes 
subsections  that:  (1)  limit  obtaining 
preaward  information  when  the  resiilts 
of  a  recent  audit  are  already  available, 
(2)  allow  a  contractor  to  store  original 
records  in  electronic  form,  (3)  allow  the 
use  of  images  as  original  records,  and  (4) 
provide  a  new  definition  of  records. 


Section  22Sl(a)  of  the  Act 
consoUdates  the  audit  rights  for  civilian 
agencies  and  conforms  those  rights  with 
the  provisions  in  10  U.S.C.  Section  2313 
to  ensure  identical  audit  authorities  for 
both  DOD  and  civilian  agencies. 

Sections  2201(a)  and  2251(a)  both 
discuss  subpoena  authorities. 

By  its  terms,  the  Act  at  Sections 
2201(a)  and  2251(a)  provides  that  all 
cost-reimbursement,  incentive,  time- 
and-materials,  labor-hoiu'  or  price- 
redeterminable  subcontracts  will  be 
subject  to  audit.  FAR  52.215-2(g), 
therefore,  requires  the  flowdown  of  the 
Audit  and  Records — Negotiation  clause 
into  all  subcontracts  of  these  types  and 
into  subcontracts  when  cost  or  pricing 
data  are  required,  or  when  cost 
performance  reports  are  required.  This 
rule,  however,  exempts  from  the 
flowdown  requirement  all  subcontracts 
below  the  simpUfied  acquisition 
threshold.  This  conforms  the  audit 
rights  at  the  subcontract  level  with  those 
at  the  prime  contract  level. 

An  Alternate  IH  was  added  to  the 
clause  at  FAR  52.215-2  to  provide  for 
waiver  of  the  right  to  examination  of 
records  by  the  Comptroller  General. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiHty 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  businesses 
are  awarded  competitively  on  a  firm- 
fixed-price  basis  and,  therefore,  are  not 
subject  to  audit  reqxiirements. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  additional 
recordkeeping  or  information  collection 
requirements,  or  additional  collections 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  For  civiUan  agency 
procurements,  recordkeeping  is  reduced 
due  to  the  higher  cost  or  pricing  data 
threshold. 

D.  Public  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  66408, 
December  23, 1994.  During  the  public 
comment  period,  11  comments  were 
received.  Comments  were  also  received 
during  two  agency  comment  periods. 
Changes  were  made  to  the  proposed  rule 
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to  achieve  clearer,  more  concise 
wording  based  on  these  comments. 

List  of  Subjects  in  48  CFK  Parts  1, 4, 14, 
15,  25, 50,  and  52 

Govenunent  procurement. 

Dated:  August  7, 1995. 
Edward  C.  Lodi, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore.  48  CFR  Parts  1. 4, 14, 15, 
25,  50,  and  52  are  amended  as  set  forth 
below:  

1.  The  authority  citation  for  48  CFR 
Parts  1,  4, 14. 15,  25,  50,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 


1.106    [Ai 

2.  Section  1.106  is  amended  imder  the 
"FAR  Segment"  and  "OMB  Control 
Number"  headings  by  removing 
"52.215-1"  and  "9000-0034". 

PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.702  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

4.702  Applicability. 

(a)  This  subpart  applies  to  records 
generated  imder  contracts  that  contain 
one  of  the  following  clauses: 

(1)  Audit  and  Records — Sealed 
Bidding  (52.214-26). 

(2)  Audit  and  Records^-Negotiation 
(52.215-2). 

*  •        •        •        • 

4.  Section  4.703  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  removing  the 
phrase  "books,  records,  documents," 
and  inserting  in  its  place  "records, 
which  includes  books,  documents, 
accounting  procedures  and  practices, 
and  other  data,  regardless  of  type  and 
regardless  of  whether  such  items  are  in 
written  form,  in  the  form  of  computer 
data,  or  in  any  other  form,"; 

b.  In  paragraph  (b)  introductory  text 
and  the  first  sentence  of  (b)(2)  by 
removing  the  word  "documents"  and 
inserting  in  its  place  "records"; 

c.  Revising  paragraph  (c);  and 

d.  Removing  paragraph  (d)  and 
redesignating  paragraph  "(e)"  as 
paragraph  "(d)".  The  revised  text  reads 
as  follows: 

4.703  Policy. 

•  •        •         •        * 

(c)  Nothing  in  this  section  shall  be 
construed  to  preclude  a  contractor  from 
duplicating  or  storing  original  records  in 


electronic  form  unless  they  contain 
significant  information  not  shown  on 
the  record  copy.  Original  records  need 
not  be  maintained  or  produced  in  an 
audit  if  the  contractor  or  subcontractor 
provides  photographic  or  electronic 
images  of  the  original  records  and  meets 
the  following  requirements: 

(1)  The  contractor  or  subcontractor 
has  established  procedures  to  ensure 
that  the  imaging  process  preserves 
accurate  images  of  the  original  records, 
including  signatures  and  other  written 
or  graphic  images,  and  that  the  imaging 
process  is  reliable  and  secure  so  as  to 
maintain  the  integrity  of  the  records. 

(2)  The  contractor  or  subcontractor 
maintains  an  effective  indexing  system 
to  permit  timely  and  convenient  access 
to  the  imaged  records. 

(3)  The  contractor  or  subcontractor 
retains  the  original  records  for  a 
minimum  of  one  year  after  imaging  to 
permit  periodic  vaHdation  of  the 
imaging  systems. 


4.706  through  4.706-3    [Removed] 

5.  Section  4.706  is  removed  and 
reserved,  and  sections  4.706-1  through 
4.706-3  are  removed. 

PART  14— SEALED  BIDDING 

6.  Section  14.201-7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

14.201-7    Contract  clauses. 

(a)  When  contracting  by  sealed 
bidding,  the  contracting  officer  shall 
insert  die  clause  at  52.214-26,  Audit 
and  Records — Sealed  Bidding,  in 
solicitations  and  contracts  if  the 
contract  amount  is  expected  to  exceed 
the  threshold  at  15.804-2(a)(l)  for 
submission  of  cost  or  pricing  data. 


PART  15-CONTRACTING  BY 
NEGOTIATION 

7.  Section  15.106-1  is  removed  and 
15.106-2  is  redesignated  as  15.106-1 
and  revised  to  read  as  follows: 

1 5.1 06-^    Audit  and  Records— Negotiation 
clause. 

(a)  This  subsection  implements  10 
U.S.C.  2313, 41  U.S.C.  254d,  and  OMB 
Circidar  No.  A-133. 

(b)  The  contracting  officer  shall,  if 
contracting  by  negotiation,  insert  the 
clause  at  52.215-2,  Audit  and  Records — 
Negotiation,  in  solicitations  and 
contracts  except  those  (1)  not  exceeding 
the  simpUfied  acquisition  threshold  in 
Part  13;  or  (2)  for  utility  services  at  rates 
not  exceeding  those  estabUshed  to  apply 
uniformly  to  the  general  public,  plus 
any  applicable  reasonable  connection 
charge. 


(c)  In  facilities  contracts,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  In  cost- 
reimbiu"sement  contracts  with 
educational  institutions  and  other 
nonprofit  organizations,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  n.  If  the  examination  of 
records  by  the  Comptroller  General  is 
waived  in  accordance  with  25.901,  the 
contracting  officer  shall  use  the  clause 
writh  its  Alternate  m. 

8.  Section  15.805-5  is  amended  in 
paragraph  (a)(1)  introductory  text  by 
inserting  after  the  first  sentence  the 
following: 

1 5.805-6    Field  pricing  support 

(a)(1)  *  *  •  The  contracting  officer 
should  contact  the  cognizant  audit 
office  to  determine  the  existence  of 
audits  addressing  proposed  indirect 
costs.  In  accordance  with  41  U.S.C. 
254d  and  10  U.S.C.  2313,  die 
contracting  officer  shall  not  request  a 
preaward  audit  of  such  indirect  costs 
unless  the  information  available  from 
any  existing  audit  completed  within  the 
preceding  12  months  is  considered 
inadequate  for  determining  the 
reasonableness  of  the  proposed  indirect 
costs.  *  •  * 


PART  25— FOREIGN  ACQUISITION 

9.  Section  25.000  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

25.000    Scope  of  part 

*  *  *  This  part  also  provides  policies 
and  procedures  pertaining  to 
international  agreements,  customs  and 
duties,  the  clause  at  52.215-2,  Audit 
and  Records — Negotiation,  and  use  of 
local  ciu'rency  for  payment. 

10.  Section  25.901  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b),  (c),  (d)(2),  (d)(3),  and 
(d)(5)  to  read  as  follows: 

25.901    Omission  of  audit  clause. 

***** 

(b)  Policy.  As  required  by  10  U.S.C. 
2313,  41  U.S.C.  254d,  and  15.106-l(b). 
the  contracting  officer  shall  consider  for 
use  in  negotiated  contracts  with  foreign 
contractors,  whenever  possible,.the 
basic  clause  at  52.215-2,  Audit  and 
Records — Negotiation,  which  authorizes 
examination  of  records  by  the 
Comptroller  General.  Use  of  the  clause 
with  Alternate  III  should  be  approved 
only  after  the  contracting  agency,  having 
considered  such  factors  as  alternate 
sources  of  supply,  additional  cost,  and 
time  of  delivery,  has  made  all 
reasonable  efforts  to  include  the  basic 
clause. 
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(c)  Conditions  for  use  of  Alternate  III. 
The  contracting  officer  may  use  the 
clause  at  52.215-2,  Audit  and  Records- 
Negotiation,  with  its  Alternate  HI  in 
contracts  with  foreign  contractors — 

(1)  If  the  agency  head,  or  designee, 
determines,  with  the  concurrence  of  the 
Comptroller  General,  that  waiver  of  the 
right  to  examination  of  records  by  the 
Comptroller  General  will  serve  the 
public  interest;  or 

(2)  If  the  contractor  is  a  foreign 
government  or  agency  thereof  or  is 
precluded  by  the  laws  of  the  coxmtry 
involved  from  making  its  records,  as 
defined  at  4.703(a),  available  for 
examination,  and  the  agency  head,  or 
designee,  determines,  after  taking  into 
account  the  price  and  availabiUty  of  the 
property  or  services  from  United  States 
sources,  that  waiver  of  the  right  to 
examinaticm  of  records  by  the 
Comptroller  General  best  serves  the 
public  interest. 

(d)  *  •  • 

(2)  Describe  the  efforts  to  include  the 
basic  clause; 

(3)  State  the  reasons  for  the 
contractor's  refusal  to  include  the  basic 
clause: 

•       •       •       •       • 

(5)  Determine  that  it  will  serve  the 
interest  of  the  United  States  to  use  the 
clause  with  its  Alternate  m. 

PART  50— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

50.307    [Amendedl 

11.  Section  50.307  is  amended  in 
paragraph  (b)  by  removing  "52.215-1, 
Examination  of  Records  by  Comptroller 
General"  and  inserting  in  its  place 
"52.215-2,  Audit  and  Records- 
Negotiation". 

PART  52— SOLICITATK>r»  PROVISIONS 
AND  CONTRACT  CLAUSES 

12.  Section  52.214-26  is  revised  to 
read  as  follows: 

52.214-26    Audit  and  Records— Sealed 
Bidding. 

As  prescribed  in  14»201-7(a), 
inserting  the  following  clause: 

Audit  and  Records— Sealed  Bidding  (Oct 
IMS) 

(a)  As  used  in  this  clause,  records  includes 
books,  documents,  accounting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  of  whether  such  items  are 
in  written  form,  in  the  form  of  computer  data, 
or  in  any  other  form. 

(b)  Cost  or  pricing  data.  If  the  Contractor 
has  been  required  to  submit  cost  or  pricing 
data  in  connection  with  the  pricing  of  any 
naodiiication  to  this  contract,  the  Contracting 
Officer,  or  an  authorized  representative  of  the 
Contracting  Officer,  in  order  to  evaluate  the 


accuracy,  completeness,  and  currency  of  the 
cost  or  pricing  data,  shall  have  the  right  to 
examine  and  audit  all  of  the  Contractor's 
records,  including  computations  and 
projections,  related  to^ 

(1)  The  proposal  for  the  modification; 

(2)  The  discussions  conducted  on  the 
proposal(s),  including  those  related  to 
negotiating; 

(3)  Pricing  of  the  modification;  or 

(4)  Performance  of  the  modification. 

(c)  Comptroller  General.  In  the  case  of 
pricing  any  modification,  the  Qxnptroller 
General  of  the  United  States,  or  an  authorized 
representative,  shall  have  the  same  rights  as 
specified  in  paragraph  (b)  of  this  clause. 

(d)  Availability.  The  Contractor  shall  make 
available  at  its  office  at  all  reasonable  times 
the  materials  described  in  reproduction,  until 
3  years  after  final  payment  under  this 
contract,  or  for  any  other  period  specified  in 
Subpart  4.7  of  the  Federal  Acquisition 
Regulation  (FAR).  FAR  Subpart  4.7, 
Contractor  Records  Retention,  in  effect  on  the 
data  of  this  contract,  is  incorporated  by 
reference  in  its  entirety  and  made  a  part  of    * 
this  contract. 

(1)  If  this  contract  is  completely  or  partially 
terminated,  the  records  relating  to  the  work 
terminated  shall  be  made  available  for  3 
years  after  any  resulting  final  termination 
settlement 

(2)  Records  pertaining  to  appeals  under  the 
Disputes  clause  or  to  litigation  or  the 
settlement  of  claims  arising  under  or  relating 
to  the  performance  of  this  contract  shall  be 
made  available  until  disposition  of  such 
appeals,  litigation,  or  claims. 

(e)  The  Contractor  shall  insert  a  clause 
containing  all  the  provisions  of  this  clause, 
including  this  paragraph  (e),  in  all 
subcontracts  expected  to  exceed  the 
threshold  in  PAR15.80^2(a)(l)  Cor 
submission  of  cost  or  pricing  data. 

(End  of  clause) 

52.215-1    ptoservetQ 

13.  Section  52.215-1  is  removed  and 
reserved. 

14.  Section  52.215-2  is  revised  to  read 
as  follows: 

52.215-2    Audit  and  Records-Negotiation. 

As  prescribed  in  15.106-l(b),  insert 
the  followring  clause: 

Audit  and  Records-Negotiation  (Oct  1995) 

(a)  As  used  in  this  clause,  records  includes 
books,  dociunents,  accounting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  of  whether  such  items  are 
in  written  form,  in  the  form  of  computer  data, 
or  in  any  other  form. 

(b)  Examination  of  costs.  If  this  is  a  cost- 
reimbursement,  incentive,  time-and- 
materials.  labor-hour,  or  price  redeterminable 
contract,  or  any  combination  of  these,  the 
Contractor  shall  maintain  and  the 
Contracting  Officer,  or  an  authorized 
representative  of  the  Contracting  Officer, 
shall  have  the  right  to  examine  and  audit  all 
records  and  other  evidence  sufficient  to 
reflect  properly  all  costs  claimed  to  have 
been  incurred  or  anticipated  to  be  incurred 
directly  or  indirectly  in  performance  of  this 


contract.  This  right  of  examination  shall 
include  inspection  at  all  reasonable  times  of 
the  Contractor's  plants,  or  parts  of  them, 
engaged  in  performing  the  contract. 

(c)  Cost  or  pricing  data.  If  the  Contractor 
has  been  required  to  submit  cost  or  pricing 
data  in  connection  with  any  pricing  action 
relating  to  this  contract,  the  Contracting 
Officer,  or  an  authorized  representative  of  the 
Contracting  Officer,  in  order  to  evaluate  the 
acoiracy,  completeness,  and  currency  of  the 
cost  or  pricing  data,  shall  have  the  right  to 
examine  and  audit  all  of  the  Contractor's 
records,  including  computations  and 
projections,  related  to— 

(1)  The  proposal  for  the  contract, 
subcontract,  or  modification; 

(2)  The  discussions  conducted  on  the 
proposal(s),  including  those  related  to- 
negotiating; 

(3)  Pricing  of  the  contract,  subcontract,  or 
modification;  or 

(4)  Performance  of  the  contract, 
subcontract  or  modification. 

(d)  Comptroller  General— {\]  The 
Comptroller  General  of  the  United  States,  or 
an  authorized  representative,  shall  have 
access  to  and  the  right  to  examine  any  of  the 
Contractor's  directly  pertinent  records 
involving  transactions  related  to  this  contract 
or  a  subcontract  hereunder. 

(2)  This  paragraph  may  not  be  construed  to 
require  the  Contractor  or  subcontractor  to 
create  or  maintain  any  record  that  the 
Contractor  or  subcontractor  does  not 
maintain  in  the  ordinary  course  of  business 
or  pursuant  to  a  provision  of  law. 

(e)  Reports.  If  the  Contractor  is  required  to 
furnish  cost,  funding,  or  performance  reports, 
the  Contracting  Officer  or  an  authorized 
representative  of  the  Contracting  Officer  shall 
have  the  right  to  examine  and  audit  the 
supporting  records  and  materials,  for  the 
purpose  of  evaluating  (1)  the  effectiveness  of 
the  Contractor's  policies  and  procedures  to 
produce  data  compatible  with  the  objectives 
of  these  reports  and  (2)  the  data  reported. 

(f)  Availability.  The  Contractor  shall  make 
available  at  its  office  at  all  reasonable  times 
the  records,  materials,  and  other  evidence 
described  in  paragraphs  (a),  (b),  (c),  (d),  and 
(e)  of  this  clause,  for  examination,  audit,  or 
reproduction,  until  3  years  after  final 
payment  under  this  contract  or  for  any 
shorter  period  specified  in  Subpart  4.7, 
Contractor  Records  Retention,  of  the  Federal 
Acquisition  Regulation  (FAR),  or  for  any 
longer  period  required  by  statute  or  by  other 
clauaae  of  this  contract  In  addition — 

(1)  If  this  contract  is  completely  or  partially 
terminated,  the  records  relating  to  the  woric 
terminated  shall  be  made  available  for  3 
years  after  any  resulting  final  termination 
settlement;  and 

(2)  Records  relating  to  appeals  under  the 
Disputes  clause  or  to  litigation  or  the 
settlement  of  claims  arising  under  or  relating 
to  this  contract  shall  be  made  available  until 
such  appeals,  litigation,  or  claims  are  finally 
resolved. 

(g)  The  Contractor  shall  insert  a  clause 
containing  all  the  terms  of  this  clause, 
including  this  paragraph  (a),  in  all 
subcontracts  under  this  contract  that  exceed 
the  simplified  acquisition  threshold  in  FAR 
Part  13,  and— 
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(1)  That  are  cost-reimbursement,  incentivs, 
tjme-and-matehals,  labor-hour,  or  price- 
TBdetenninable  type  or  any  combination  of 
these; 

(2)  For  which  cost  or  pricing  data  are 
required;  or 

(3)  That  require  the  subcontractor  to 
furnish  reports  as  discussed  in  paragraph  (e) 
of  this  clause. 

The  clause  may  be  altered  only  as 
necessary  to  identify  properly  the  contracting 
parties  and  the  Contracting  C)£Bcer  under  the 
Government  prime  contract. 
(End  of  clause) 

Alternate  I  (OCT  1995).  As  prescribed  in 
15.106-l(c),  in  facilities  contracts,  add  the 
following  sentence  at  the  end  of  paragraph 
(b)  of  the  basic  clause: 

The  obligations  and  rights  specified  in  this 
paragraph  shall  extend  to  the  use  of,  and 
charges  for  the  use  of,  the  facilities  under  this 
contract. 

Alternate  n  (OCT  1995).  As  prescribed  in 
15.106-l(c),  in  cost-reimbursement  contracts 
with  educational  and  other  non-profit 
institutions,  add  the  following  paragraph  (h) 
to  the  basic  clause: 

(h)  The  provisions  of  OMB  Circular  No.  A- 
133,  "Audits  of  Institutions  of  Higher 
Learning  and  Other  Nonprofit  Institutions," 
apply  to  this  contract. 

Alternate  ID  (OCT  1995).  As  prescribed  in 
15.106-l(c],  delete  paragraph  (d)  of  the  basic 
clause  and  redesignate  the  remaining 
paragraphs  accordingly. 

[FR  Doc.  95-19858  Filed  8-15-95;  8:45  am] 
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48  CFR  Parts  2. 4, 5,  e.  14. 15, 17. 19, 
25. 36. 51  and  52 

[P AC  90-31;  FAA  CaM  M-701;  Nmh  N] 

RIN9000-AO39 

Federal  Acquisition  Regulation; 
Contract  Award  Implemwitation 

AGBIOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  (1)  identify 
new  Federal  Procurement  Data  System 
reporting  requirements,  (2)  expand  the 
reasons  for  establishing  or  maintaining 
alternative  sources  of  supplies  or 
services,  (3)  allow  acquisition  of  expert 
services  to  support  Utigation  by  other 
than  fuU  and  open  competition  and 
provide  an  exception  to  synopsis 
requirements,  (4)  clarify  pnx^dures  for 
award  to  a  source  identified  in  a  statute, 

(5)  clarify  approval  authority  for  use  of 
other  than  full  and  open  competition, 

(6)  revise  procedures  for  use  of  source 
selection  evaluation  factors  in 
solicitations,  for  conducting  written  or 


oral  discussions,  and  for  providing 
postaward  notices  and  debriefing  to 
oEferora,  (7)  require  a  determination  that 
an  option  is  likely  to  be  exercised  before 
providing  for  evaluation  of  sealed  bid 
options,  (8)  allow  nonprofit  agencies  for 
the  blind  or  severely  disabled  to  use 
Government  supply  sources  in 
performing  certain  Javits-Wagner-O'Day 
contracts,  and  (9)  make  procedures  for 
award  without  discussion  the  same  for 
Department  of  Defense  and  civilian 
agencies.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  vmder  Executive  Order 
12866,  dated  September  30, 1993. 
EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  Rider,  Contract  Award 
Team  Leader,  at  (703)  614-1634  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-31,  FAR  case  94- 
701. 

SUPPt-EMENTARY  information: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition,  the  Truth 
in  Negotiations  Act,  and  introduction  of 
the  Federal  Acquisition  Computer 
Network. 

This  notice  annoimces  FAR  revisions 
developed  under  FAR  Case  94-701, 
Contract  Award  Implementation,  which 
implements  the  following  sections  of 
the  Act: 

— Sections  1002  and  1052  amend  10 
U.S.C.  2304(b)  and  41  U.S.C  253(b) 
to— (1)  Ensiue  the  continuous 
availability  of  a  reliable  source  of 
supply;  (2)  satisfy  projected  needs 
based  on  a  history  of  high  demand; 
and  (3)  satisfy  a  critical  need  for 
medical,  safety,  or  emergency 
suppUes,  as  reasons  for  establishing  or 
maintaining  alternative  sources. 
(Implementation  at  FAR  6.202.) 
— Sections  1003  and  1053  amend  10 
U.S.C.  2304(f)(l)(B)(i)  and  41  U.S.C. 
253(f)(l)(B)(i)  to  clarify  the  approval 
authority  for  use  of  other  than  full  and 
open  competition.  (Implementation  at 
FAR  6.304.) 
— Sections  1005  and  1055  amend  10 
U.S.C.  2304(c)(3)  and  41  U.S.C.  253(c) 
to  add  the  acquisition  of  expert 
services  for  use  in  any  Utigation  or 


dispute  involving  the  Federal 
Government  as  an  exception  to  use  of 
full  and  open  competition. 
(Implementation  at  FAR  6.302-3.) 
Section  1055  also  amended  41  U.S.C. 
416(c)  and  15  U.S.C.  637(c)  to  provide 
an  exception  to  the  publication  of 
notices  in  the  Commerce  Business 
Daily  for  acquisition  of  expert 
services.  (Implementation  at  FAR 
5.201,  5.202,  5.301,  and  6.302-3.) 

—Sections  1011  and  1061  amend  10 
U.S.C.  2305(a)  and  41  U.S.C.  253a  and 
253b  to  (1)  Make  procedures  for 
award  of  contracts  without  discussion 
comparable  in  Department  of  Defense 
and  civiUan  agencies,  (2)  require 
solicitations  for  competitive  proposab 
to  include  all  significant  factors  and 
subfactors  and  whether  they  are  more 
important,  of  equal  importance  or  less 
important  than  cost  or  price,  (3) 
permit  agencies  to  disclose  niunerical 
weights  assigned  to  evaluation  factora 
at  their  discretion,  and  (4)  allow 
award  without  disciission  to  other 
than  the  lowest  overall  cost  offeror. 
(Implementation  at  FAR  15.406-5, 
15.407, 15.605, 15.610,  and  52.215- 
16.) 

— Sections  1012  and  1062  amend  10 
U.S.C.  2305(a)  and  41  U.S.C.  253a  to 
require  a  determination  that  it  is 
likely  that  an  option  will  be  exercised 
before  providing  for  evaluation  of 
prices  of  options  in  soUcitations  for 
contracts  awarded  using  sealed  bid 
procedures.  (Implementation  at  FAR 
17.202  and  17.208.) 

— Sections  1013  and  1063  amend  10 
U.S.C.  2305(b)  and  41  U.S.C.  253b  to 
reqtiire,  within  three  days  of  contract 
award,  notification  to  unsuccessful 
offerors  that  a  contract  has  been  - 
awarded  and  to  allow  electronic 
transmission  of  the  notice. 
(Implementation  at  FAR  2.101, 
14.408-1, 14.409-1, 15.1002, 15.1003, 
25.405,  and  36.304.) 

— Sections  1014  and  1064  amend  10 
U.S.C.  2305(b)  and  41  U.S.C.  253b  to 
(1)  Allow  offerors  to  request  a 
debriefing  within  three  days  of  receipt 
of  notice  of  award  and  require 
agencies,  to  the  maximimi  extent 
practicable,  to  conduct  the  debriefings 
within  five  days,  and  (2)  specify 
minimum  requirements  for  content  of 
the  debriefings.  (Implementation  at 
FAR  15.1001. 15.1004,  36.607,  and 
52.215-16.) 

—Section  1555  amends  40  U.S.C.  481  to 
allow  nonprofit  agencies  for  the  bUnd 
or  severely  disabled  providing 
supplies  or  services  under  a  Javitts- 
Wagner-O'Day  Act  contract  to  use 
Government  supply  sources  in 
performing  the  contract. 
(Implementation  at  FAR  51.101  and 
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51.102.)  Other  parts  of  Section  1555 
are  being  implemented  separately  by 
GSA  (see  proposed  rule  of  April  7, 
1995.  60  FR  17764). 

—Section  7203  amends  10  U.S.C.  2304 
and  41  U.S.C.  253  to  state 
Congressional  policy  regarding 
legislative  requirements  for  award  of 
a  new  contract  to  a  specific  non- 
Federal  Government  entity. 
(Implementation  at  FAR  6.302-5.) 

— Section  10004  requires  the  Federal 
Procurement  Data  System  to  collect 
from  contracts  in  excess  of  $25,000 
data  on  awards  to  small  and 
disadvantaged  businesses  using  either 
set  asides  or  full  and  open 
competition,  awards  to  businesses 
owned  and  controlled  by  women,  the 
number  of  offers  received  in  response 
to  a  soUcitation,  task  or  delivery  order 
contracts  and  contracts  for  the 
acquisition  of  commercial  items. 
(Implementation  at  FAR  4.601.) 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
regulatory  changes  contained  in  the  rule 
relate  primarily  to  the  content  of 
solicitations,  debriefings  and 
notifications  to  offerora,  internal 
Government  procedures,  and 
procedures  which  apply  only  to  the 
acqiusition  of  expert  services  for 
litigation  or  to  decisions  to  maintain 
alternative  sources  of  supply.  The  rule 
will  increase  the  amotmt  of  pre-award 
and  post-award  information  provided  to 
the  public,  but  will  not  have  a 
significant  economic  impact. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractora,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
^  of  Management  and  Budget  imder  44 
13.S.C.  3501.  et  seq. 

D.  Public  CmninentB 

Eighteen  public  comments  were 
received  in  response  to  the  proposed 
rule  published  in  the  Fednal  Register 
on  January  9, 1995  (60  FR  2472).  These 
comments  were  considered  in 
fonnidation  of  this  final  rule. 


Ust  Of  Subjects  in  48  CFR  Parts  2. 4, 
5. 6, 14. 15, 17. 19, 25. 36. 51  and  52 

Government  procurement 
Dated:  August  7. 1995. 
Edward  C  Lotb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Aat  of  1 994. 

Therefore,  48  CFR  Chapter  1  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  2.  4.  5,  6, 14. 15, 17, 19,  25.  36, 
51  and  52  continue  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  Day  to  read  as  follows: 

2.101    Definitions. 

***** 

Z3ay  means,  imless  otherwise 
specified,  a  calendar  day. 


PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.601  is  amended  by 
redesignating  existing  paragraph  (d)  as 
(e);  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

4.601    Record  requirMnants. 

***** 

(d)  In  addition  to  the  information 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  for  procurements  in  excess 
of  $25,000,  agencies  shall  be  able  to 
access  information  on  the  following 
from  the  computer  file: 

(1)  Awards  to  small  disadvantaged 
businesses  using  either  set-asides  or  full 
and  open  competition. 

(2)  Awards  to  business  concerns 
owned  and  controlled  by  women. 

(3)  The  niunber  of  offera  received  in 
response  to  a  solicitation. 

(4)  Task  or  delivery  order  contracts. 

(5)  Contracts  for  the  acquisition  of 
commercial  items. 


PART  5-PUBUCIZINQ  CONTRACT- 
ACTIONS 

4.  Section  5.201  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

5.201    QeneraL 

(a)  As  required  by  the  Small  Business 
Act  (15  U.S.C.  637(e))  and  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  416),  agencies  shall  furnish  for 
publication  in  the  Commerce  Business 
Daily  (CBD)  notices  of  proposed 


contract  actions  as  specified  in 
paragraph  (b)  of  this  section. 

***** 

5.  Section  5.202  is  amended  at  the 
end  of  paragraph  (a)(l3)  by  removing 
the  word  "or";  at  the  mkI  of  paragraph 
(a)(14)  by  removing  the  period  and 
inserting  ";  or"  in  its  place;  and  by 
adding  paragraph  (a)(15)  to  read  as 
follows: 

5.202    Exceptiona. 

***** 

(a)*  •  * 

(15)  The  contract  action  is  made 
under  conditions  described  in  6.302-3 
with  respect  to  the  services  of  an  expert 
to  support  the  Federal  Government  in 
any  current  or  anticipated  litigation  or 
dispute. 
***** 

6.  Section  5.301  is  amended  at  the 
end  of  paragraph  (b)(6)  by  removing 
"or";  at  the  end  of  paragraph  (b)(7)  by 
removing  the  period  and  inserting  "; 
or";  and  by  adding  paragraph  (b)(8)  to 
read  as  follows: 

5.301    General. 

***** 

(b)*  •  • 

(8)  The  award  is  for  the  services  of  an 
expert  to  support  the  Federal 
Government  in  any  current  or 
anticipated  litigation  or  dispute 
pursuant  to  the  exception  to  full  and 
open  competition  authorized  at  6.302-3. 


5.303    [Amended] 

7.  Section  5.303  is  amended  in 
paragraph  (b)(2)  by  removing  the 
citation  "15.1001(c)"  and  inserting 
"15.1002(c)"  in  its  place. 

PART  6— COMPETITION 
REQUIREMENTS 

8.  Section  6.202  is  amended  by 
revising  paragraph  (a)(1);  at  the  end  of 
paragraph  (a)(2)  by  removing  "or";  at 
the  end  of  paragraph  (a)(3)  by  removing 
the  period  and  inserting  a  semicolon; 
and  adding  paragraphs  (a)(4)  through 
(a)(6)  to  read  as  follows: 

6.202    Establlshlns  or  maintaining 
altamative  sources. 

(a)*  •  • 

(1)  Increase  or  maintain  competition 
and  likely  result  in  reduced  overall 
costs  for  the  acquisition,  or  for  any 
anticipated  acquisition; 
*        •        •        *        • 

(4)  Ensure  the  continuous  availability 
of  a  reliable  source  of  supplies  or 
services; 

(5)  Satisfy  projected  needs  based  on  a 
history  of  hi^  demand;  or 
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(6)  Satisfy  a  critical  need  for  medical, 
safety,  or  emergency  supplies. 

•  *        •        •        • 

9.  Section  6.302-3  is  amended  by 
revising  the  heading  and  paragraph 
(a)(2):  and  by  adding  paragraph  (b)(3)  to 
read  as  follows: 

6.302-3    mdustrtal  mobilization; 
wigiiMefinQ,  <l6V6iopnwntfll,  or  rMMrcti 
capabiilty;  or  •xpart  aarvicM. 

(a)«  •  • 

(2)  Full  and  open  competition  need 
not  to  be  provided  for  when  it  is 
necessary  to  award  the  contract  to  a 
partictilar  source  or  sources  in  order: 

(i)  to  maintain  a  facility,  producer, 
manufiactiuer,  or  other  supplier 
available  for  furnishing  supplies  or 
services  in  case  of  a  national  emergency 
or  to  achieve  industrial  mobilization, 

(ii)  to  estabUsh  or  maintain  an 
essential  engineering,  research,  or  other 
nonprofit  institution  or  a  federally 
funded  research  and  development 
centw,  or 

(iii)  to  acquire  the  services  of  an 
expert  for  any  ciurent  or  anticipated 
Utioation  or  dispute. 

(b)*  *  * 

(3)  Use  of  the  authority  in  paragraph 
(a)(2)(iii)  of  this  section  may  be 
appropriate  when  it  is  necessary  to 
acquire  the  services  of  either — 

(1)  An  expert  to  use,  in  any  litigation 
or  dispute  (including  any  reasonably 
foreseeable  litigation  or  dispute) 
involving  the  Government  in  any  trial, 
hearing,  or  proceeding  before  any  coiul, 
administrative  tribunal,  or  agency, 
whether  or  not  the  expert  is  expected  to 
testify.  Examples  of  such  services 
include,  but  are  not  limited  to: 

(A)  Assisting  the  Government  in  the 
analysis,  presentation,  or  defense  of  any 
claim  or  request  for  adjustment  to 
contract  terms  and  conditions,  whether 
asserted  by  a  contractor  or  the 
Govranment,  which  is  in  litigation  or 
dispute,  or  is  anticipated  to  result  in 
dispute  or  litigation  before  any  court, 
administrative  tribunal,  or  agency,  or 

(B)  Participating  in  any  part  of  an 
alternative  dispute  resolution  process, 
including  but  not  limited  to  eviduators, 
fact  finders,  or  witnesses,  regardless  of 
whether  the  expert  is  expected  to  testify; 
or 

(ii)  A  neutral  person,  e.g.,  mediators 
or  arbitrators,  to  facilitate  the  resolution 
of  issues  in  an  alternative  dispute 
resolution  process. 

•  *        •        •        • 

10.  Section  6.302-5  is  amended  by 
revising  paragraph  (c)(1)  and  adding 
paragraph  (c)(3)  to  read  as  follows: 

6.302-6   Authorized  or  requlrad  by  statuta. 


JMI 


(c)  Limitations.  (1)  This  authority 
shall  not  be  used  when  a  provision  of 
law  requires  an  agency  to  award  a  new 
contract  to  a  specified  non-Federal 
Government  entity  unless  the  provision 
of  law  specifically — 

(i)  Identifies  the  entity  involved; 

(ii)  Refers  to  10  U.S.C  2304(1)  for 
armed  services  acquisitions  or  section 
303(h)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  for 
dviUan  agency  acquisitions;  and 

(iii)  States  that  award  to  that  entity 
shall  be  made  in  contravention  of  the 
merit-based  selection  procedures  in  10 
U.S.C.  2304(j)  or  section  303(h)  of  the 
Federal  Property  and  Administrative 
Services  Act,  as  appropriate.  However, 
this  limitation  does  not  apply — 

(A)  When  the  work  provided  for  in 
the  contract  is  a  continuation  of  the 
work  performed  by  the  specified  entity 
under  a  preceding  contract;  or 

(B)  To  any  contract  requiring  the 
National  Academy  of  Sciences  to 
investigate,  examine,  or  experiment 
upon  any  subject  of  science  or  art  of 
significance  to  an  executive  agency  and 
to  report  on  those  matters  to  the 
Congress  or  any  agency  of  the  Federal 
Government. 

•        •        •        •        • 

(3)  The  authority  in  (a)(2)(ii)  of  this 
subsection  may  be  used  only  for 
purchases  of  brand-name  conunercial 
items  for  resale  through  conunissaries  or 
other  similar  facilities.  Ordinarily,  these 
purchases  will  involve  articles  desired 
or  preferred  by  customers  of  the  selling 
activities  (but  see  6.301(d)). 

11.  Section  6.304  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

6.304   Approval  of  the  JusMcaOon. 

(a)*  •  * 

(2)  For  a  proposed  contract  over 
$100,000  but  not  exceeding  $1,000,000, 
by  the  competition  advocate  for  the 
procuring  activity  designated  pursuant 
to  6.501  or  an  official  described  in 
paragraph  (a)(3)  or  (a)(4)  of  this  section. 
This  authority  is  not  delegable. 


PART  14— SEALED  BIDDINQ 

12.  Section  14.408-1  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)(2)  to 
read  as  follows: 

14.408-1    General. 

(a)*  *  * 

(1)  by  written  or  electronic 
notice,*  *  * 

*        *        •        •        • 

(d)  •  *  • 

(2)  Use  of  the  Award  portion  of  SF  33, 
SF  26,  or  SF  1447,  does  not  preclude  the 


additional  use  of  informal  docimients, 
including  telegrams  or  electronic 
transmissions,  as  notices  of  awards. 

13.  Section  14.409-1  is  revised  to  read 
as  follows: 

14.409-1    Award  of  unclasalfiad  contracts. 

(a)(1)  The  contracting  officer  shall  as 
a  minimum  (subject  to  any  restrictions 
in  Subpart  9.4) — 

(i)  Notify  each  imsuccessful  bidder  in 
writing  or  electronically  within  three 
days  afier  contract  award,  that  its  bid 
was  not  accepted.  "Day,"  for  purposes 
of  the  notification  process,  means 
calendar  day,  except  that  the  period  will 
run  until  a  day  which  is  not  a  Saturday, 
Sunday,  or  legal  holiday; 

(ii)  Extend  appreciation  for  the 
interest  the  unsuccessful  bidder  has 
shown  in  submitting  a  bid;  and 

(iii)  When  award  is  made  to  other 
than  a  low  bidder,  state  the  reason  for 
rejection  in  the  notice  to  each  of  the 
imsuccessful  low  bidders. 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  agencies  shall  include  in 
notices  given  unsuccessful  bidders  from 
designated  or  NAFTA  countries — 

(i)  The  dollar  amoimt  of  the 
successful  bid;  and 

(ii)  The  name  and  address  of  the 
successful  bidder. 

(b)  Information  included  in  paragraph 
(a)(2)  of  this  subsection  shall  be 
provided  to  any  unsuccessful  bidder 
upon  request  except  when  multiple 
awards  have  been  made  and  furnishing 
information  on  the  successful  bids 
would  require  so  much  woric  as  to 
interfere  with  normal  operations  of  the 
contracting  office.  In  such 
circumstances,  only  information 
concerning  location  of  the  abstract  of 
offers  need  be  given. 

(c)  When  a  request  is  received 
concerning  an  unclassified  invitation 
fit>m  an  inquirer  who  is  neither  a  bidder 
nor  a  representative  of  a  bidder,  the 
contracting  officer  should  make  every 
effort  to  furnish  the  names  of  successful 
bidders  and,  if  requested,  the  prices  at 
which  awards  were  made.  However, 
when  such  requests  require  so  much 
work  as  to  interfere  with  the  normal 
operations  of  the  contracting  office,  the 
inquirer  will  be  advised  where  a  copy        # 
of  the  abstract  of  offers  may  be  seen. 

(d)  Requests  for  records  shall  be 
governed  by  agency  regulations 
implementing  Subpart  24.2. 

14.503-1    [Amended] 

14.  Section  14.503-1  is  amended  at 
the  en,d  of  paragraph  (g)  by  removing  the 
phrase  "(see  15.1003)"  and  inserting 
"(see  15.1004)"  in  its  place. 


PART  1S-C0NTRACTINQ  BY 
NEQOTIATION 

16.406-6    [Amended] 

15.  Section  15.406-5  is  amended  in 
paragraph  (c)  by  inserting  the  word 
"sigcriflcant"  after  the  word  "all";  and 
by  removing  the  phrase  "(see  15.605(e] 
and  (f)"  and  inserting  in  its  place  "(see 
15.605(d)  and  (e)". 

16.  Section  15.407  is  amended  by 
revising  paragraph  (dK4)  to  read  as 
follows: 

16.407   Solicitation  provisions. 

K       *       *  .     *       • 
I  (d)*  •  • 

(4)  Insert  in  RFP's  the  provision  at 
52.215-16,  Contract  Award. 

(i)  If  the  RFP  is  for  construction,  the 
contracting  officer  shall  use  the 
provision  with  its  Alternate  I.  If  awards 
are  to  be  made  without  discussions,  also 
use  Alternate  n. 

(ii)  If  the  contracting  officer  intends  to 
evaluate  offers  and  make  award  without 
discussions,  use  the  basic  provision 

ith  its  Alternate  H. 


f 


15.412   [Amended] 

17.  Section  15.412  is  amended  in  the 
second  sentence  of  j>aragraph  (d)  by 
iemoving  the  citation  "15.1001(c)(1)" 
and  inserting  "lS.1002(c)(l)"  in  its 
place. 

18.  Section  15.605  is  amended  by 
revising  the  heading,  and  paragraphs  (a), 
(b)(1)  introductory  text,  (b)(l)(iii),  (b)(2), 
and  (d)  to  read  as  follows: 

15.605   Evaluation  factors  and  sublactors. 

(a)  The  factors  and  subfactors  diat  will 
be  considered  in  evaluating  proposals 
shall  be  tailored  to  eadi  acquisition  and 
shall  include  only  those  factore  that  will 
have  an  impact  on  the  source  selection 
decision. 

(b)(1)  The  evaluation  factors  and 
subfactora  that  apply  to  an  acquisition 
and  the  relative  importance  of  those 
factors  and  subfactors  ara  within  the 
broad  discretion  of  agency  acquisition 
offidalB  except  that — 

•  •       •       •       • 

(iii)  Quality  shall  be  addressed  in 
every  source  selection  throu^  inclusion 
in  one  or  more  of  the  non-cost 
evaluation  factors  or  subfactors,  such  as 
past  performance,  technical  excellence, 
management  capability,  personnel 
qualifications,  prior  experience,  and 
schedule  compliance. 

•  *        •        •        • 

(2)  Any  other  relevant  factors  or 
subfactors,  such  as  cost  reahsm,  may 
also  be  included. 


(d)(1)  The  sohdtation  should  be 
structured  to  provide  for  the  selection  of 
the  source  whose  proposal  offers  the 
greatest  value  to  the  Government  in 
terms  of  performance,  risk  management, 
cost  or  price,  and  other  factors.  At  a 
minimum,  the  solicitation  shall  clearly 
state  the  sigaificant  evaluation  factors, 
such  as  cost  or  price,  cost  or  price- 
related  factors,  past  performance  and 
other  non-cost  or  non-price-related 
factors,  and  any  significant  subfactors, 
that  will  be  considered  in  making  the 
source  selection,  and  their  relative 
importance  (see  15.406-5(c)).  The 
solicitation  shall  inform  offerors  of 
minimum  requirements  that  apply  to 
particular  evaluation  factors  and 
significant  subfactors.  Fiuther,  the 
solicitation  shall  state  whether  all 
evaluation  factors  other  than  cost  or 
price,  when  combined,  are — 

(i)  Significantly  more  important  than 
cost  or  price; 

(ii)  Approximately  equal  to  cost  or 
price;  or 

(iii)  Significantly  less  important  than 
cost  ornrice. 

(2)  The  sofidtation  may  elaborate  on 
the  relative  importance  of  fectors  and 
subfactors  at  the  discretion  of  the 
contracting  officer.  Agendes  may  elect 
to  assign  niunerical  weights  to 
evaluation  factors  and  employ  those 
weights  when  evaluating  proposals. 
Niunerical  weights  need  not  be 
disclosed  in  soUdtations;  however, 
nothing  precludes  an  agency  from 
disclosing  the  wdghts  on  a  case-by-case 
basis.  The  solicitation  may  state  that 
award  will  be  made  to  the  offeror  that 
meets  the  solicitation's  Tninimnm 
criteria  for  acceptable  award  at  the 
lowest  cost  or  price. 


15.609  [Amended] 

19.  Section  15.609  is  amended  in 
paragr^h  (c)  by  removing  "(see 
15.1001(b))"  and  inserting  "(see 
15.1002(b))"  in  its  place. 

20.  Section  15.610  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

15.610  Writtsn  or  oral  discussion. 

(a)  The  requirement  in  paragraph  (b) 
of  this  section  for  written  or  oral 
discussion  need  not  be  applied  in 
acquisitions — 

(1)  In  which  prices  are  fixed  by  law 
or  regulation; 

(2)  Of  the  set-aside  portion  of  a  partial 
set-aside;  or 

(3)  In  which  the  solidtation  notified 
all  offerors  that  the  Government  intends 
to  evaluate  proposals  and  make  award 
without  discussion,  imless  the 
contracting  officer  determines  that 


discussions  (other  than  communications 
conduded  for  the  purpose  of  minor 
clarification)  are  considered  necessary 
(see  15.407(d)(4)).  Once  the  Government 
states  its  intent  to  award  without 
discussion,  the  rationale  for  reversal  of 
this  decision  shall  be  docvunented  in  the 
contract  file. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  contracting  officer 
shall  condud  written  or  oral 
discussions  v«th  all  responsible  offerors 
who  submit  proposals  within  the 
competitive  range.  The  contrat  and 
extent  of  the  discussions  is  a  matter  of 
the  contracting  officer's  judgment,  based 
on  the  particiilar  facts  of  eadi 
acquisition  (but  see  paragraphs  (c)  and 
(d)  of  this  section). 

*  •        *        •        • 

21.  Section  15.612  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

1 5.61 2    Formal  source  selection. 

•  •        •        *        • 

(f)  Postaward  notices  and  debriefings. 
See  15.1002(c)  and  15.1004. 

16.1001  through  16.1005    [Redesignated  as 

15.1002  through  15.1006] 

22.  Sections  15.1001  through  15.1005 
are  redesignated  as  15.1002  through 
15.1006,  respectively;  and  a  new 
15.1001  is  added  to  read  as  follows: 

15.1001  General. 

This  subpart  applies  to  the  use  of 
competitive  proposals,  as  described  in 
6.102(b),  and  a  combination  of 
competitive  procedures,  as  described  in 
6.102(c).  To  the  extent  practicable, 
however,  the  procedures  and  intent  of 
this  subpart,  with  reasonable 
modification,  should  be  followed  for 
acquisitions  described  in  6.102(d): 
broad  agency  announcements,  small 
business  innovation  research  contracts, 
and  architect-engineer  contracts. 
However,  they  do  not  apply  to  multiple 
award  schedules,  as  described  in 
6.102(d)(3). 

23.  Newly  designated  section  15.1002 
is  amended  by  revising  paragraph  (a), 
and  the  introductory  text  of  paragraph 
(b)(2);  by  removing  paragraph  (c)(2)  and 
redesignating  paragraph  (c)(3)  as  (c)(2); 
and  by  amending  the  newly  designated 
paragraph  {c)(2)  by  removing 
"15.1001(c)(l)(i)"  and  inserting 
"15.1002(c)(l)(i)".  The  revised  text 
reads  as  follows: 

15.1002  Notifications  to  unsuccessful 
offerors. 

(a)  General.  Within  three  days  after 
the  date  of  contract  award,  the 
contracting  officer  shall  notify,  in 
writing  or  electronically,  each  offeror 
whose  proposal  is  determined  to  t>e 
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iinacceptable  or  whose  offer  is  not 
selected  for  award.  "Day,"  for  purposes 
of  the  notification  process,  means 
calendar  day.  except  that  the  period  will 
run  until  a  day  which  is  not  a  Saturday, 
Simday,  or  legal  hoUday. 

(b)*  *  * 

(2)  In  a  small  business  set-aside  (see 
Subpart  19.5),  upon  completion  of 
negotiations  and  determinations  of 
responsibility,  but  prior  to  award,  the 
contracting  officer  shall  notify  each 
unsuccessful  offeror  in  writing  or 
electronically  of  the  name  and  location 
of  the  apparent  successful  offeror.  The 
notice  shall  also  state  that: 
*        •        •        •        « 

24.  Newly  designated  section  15.1003 
is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

16.1003  Notification  to  MJCCMsfui  offeror. 
The  contracting  officer  shall  award  a 

contract  with  reasonable  promptness  to 
the  successful  offeror  (selected  in 
accordance  with  15.611(d))  by 
transmitting  written  or  electronic  notice 
of  the  award  to  that  offeror  (but  see 
15.608(b)).  •  *  * 

25.  Newly  designated  section  15.1004 
is  revised  to  read  as  follows: 

15.1004  Debrfefing  of  offerors. 

(a)  When  a  contract  is  awarded  on  the 
basis  of  competitive  proposals,  an 
offeror,  upon  its  written  request 
received  by  the  agency  within  three 
days  after  the  date  on  which  that  ofiieror 
has  received  notice  of  contract  award, 
shall  be  debriefed  and  furnished  the 
basis  for  the  selection  decision  and 
contract  award.  When  practicable, 
debriefing  requests  received  more  than 
three  days  after  the  offeror  receives 
notice  of  contract  award  shall  be 
accommodated.  However, 
accommodating  such  untimely 
debriefing  requests  does  not  extend  the 
time  within  which  suspension  of 
performance  can  be  required,  as  this 
accommodation  is  not  a  "required 
debriefing"  as  described  in  FAR  Part  33. 
To  the  maximum  extent  practicable,  the 
debriefing  should  occur  within  five  days 
after  receipt  of  the  written  request. 
"Day,"  for  purposes  of  the  debriefing 
process,  means  calendar  day,  except 
that  the  period  will  nm  imtil  a  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday. 

(b)  Debriefings  of  successful  and 
imsuccessful  offerors  may  be  done 
orally,  in  writing,  by  electronic  means, 
or  any  other  method  acceptable  to  the 
contracting  officer. 

(c)  The  contracting  officer  should 
normally  chair  any  debriefing  session 
held.  Individuals  actually  responsible 
for  the  evaluations  shall  provide 


support.  If  the  contracting  officer  is 
unavailable,  another  agency 
representative  may  be  designated  by  the 
contracting  officer  on  a  case-by-case 
basis,  with  the  approval  of  an  individual 
a  level  above  the  contracting  officer. 

(d)  At  a  minimum,  the  debriefing 
information  shall  include—^ 

(1)  The  Government's  evaluation  of 
the  significant  weaknesses  or 
deficiencies  in  the  offeror's  proposal,  if 
applicable; 

(2)  The  overall  evaluated  cost  or  price 
and  technical  rating,  if  applicable,  of  the 
successful  offeror  and  the  debriefed 
offeror; 

(3)  The  overall  ranking  of  all  offerors 
when  any  ranking  was  developed  by  the 
agency  during  the  source  selecticm; 

(4)  A  siunmary  of  the  rationale  for 
award; 

(5)  For  acquisitions  of  commercial 
end  items,  the  make  and  model  of  the 
item  to  be  deUvered  by  the  successful 
offeror;  and  * 

(6)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
followed. 

(e)  The  debriefing  shall  not  include 
point-by-point  comparisons  of  the 
debriefed  offeror's  proposal  with  those 
of  other  offerors.  Moreover,  debriefing 
shall  not  reveal  any  information  exempt 
from  release  under  the  Freedom  of 
Information  Act  including — 

(1)  Trade  secrets; 

(2)  Privileged  ot  confidential 
manufacturing  processes  and 
techniques; 

(3)  Commercial  and  financial 
information  that  is  privileged  or 
confidential.  Including  cost 
breakdowns,  profit,  indirect  cost  rates, 
and  similar  information;  and 

(4)  The  names  of  individuals 
providing  reference  information  about 
an  offeror's  past  performance. 

(f)  The  contracting  officer  shall 
include  an  official  siunmary  of  the 
debriefing  in  the  contract  file. 

(g)  If,  within  one  year  of  contract 
award,  a  protest  causes  the  agency  to 
issue  either  a  new  solicitation  or  a  new 
request  for  best  and  final  offers  on  the 
protested  contract  award,  the  agency 
shall  make  available  to  all  prospective 
offerors — 

(1)  Information  provided  in  any 
debriefings  conducted  on  the  original 
award  about  the  successful  offeror's 
proposal;  and 

(2)  Other  nonproprietary  information 
that  would  have  been  provided  to  the 
original  offerors. 


PART  17— SPECIAL  CONTRACTING 
METHODS 

26.  Section  17.202  is  amended  by 
revising  paragraph  (a):  and  at  the  end  of 
paragraph  (b){l)(ii)  by  removing  ";  or" 
and  inserting  a  period  in  its  place.  The 
revised  text  reads  as  follows: 

17.202    Use  of  options. 

(a)  Subject  to  the  limitations  of 
paragraphs  (b)  and  (c)  of  this  section,  for 
both  sealed  bidding  and  contracting  by 
negotiation,  the  contracting  officer  may 
include  options  in  contracts  when  it  is 
in  the  Government's  interest.  When 
using  sealed  bidding,  the  contracting 
officer  shall  make  a  written 
determination  that  there  is  a  reasonable 
likelihood  that  the  options  vdll  be 
exercised  before  including  the  provision 
at  52.217-5,  Evaluation  of  Options,  in 
the  solicitation.  (See  17.207(f)  with 
regard  to  the  exercise  of  Options.) 

•  •        •        *        * 

27.  Section  17.208  is  amended  by 
revising  paragraphs  (b)  and  (c)(4)  to  read 
as  follows: 

17.208    Solicitation  provisions  and 
contract  clauses. 

•  *        •        •       * 

(b)  The  contracting  officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  52.217-4,  Evaluation  of 
Options  Exercised  at  Time  of  Contract 
Award,  in  solicitations  when  the 
solicitation  includes  an  option  clause, 
the  contracting  officer  has  determined 
that  there  is  a  reasonable  likelihood  that 
the  option  will  be  exwdsed,  and  the 
option  may  be  exercised  at  the  time  of 
contract  award. 

(c)  •  *  • 

(4)  The  contracting  officer  has 
determined  that  there  is  a  reasonable 
likelihood  that  the  option  will  be 
exercised.  For  sealed  bids,  the 
determination  shall  be  in  writing. 


PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

18.302    [Amended] 

28.  Section  19.302  is  amended  in 
paragraph  (d)(1)  introductory  text  by 
removing  the  word  "below"  and 
inserting  "of  this  section"  in  its  place; 
and  removing  "(see  15.1001(bJ(2))"  and 
inserting  "(see  15.1002(b)(2))"  in  its 
place. 

19.501    [Amended] 

29.  Section  19.501  is  amended  in  the 
second  sentence  of  paragraphs  {h)(l) 
and  (h)(2)  by  removing  the  citation 
"15.1001(b)(2)"  and  inserting 
"15.1002(b)(2)  in  their  place. 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Rules  and  Regulations    42657 


PART  25— FOREIGN  ACQUISITION 

30.  Section  25.405  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

25.405    Procedures. 

I*        •        •        *        • 

'    (e)  Within  three  days  after  a  contract 
award  for  an  eligible  product,  agencies 
shall  give  unsuccessful  offerors  from 
designated  or  NAFTA  countries  notice 
in  accordance  with  14.409-1  and 
15.1002.  "Day,"  for  purposes  of  the 
notification  process,  means  calendar 
day,  except  tiiat  the  period  will  run 
until  a  day  which  is  not  a  Satiuday, 
Sunday,  or  legal  holiday. 

PART  3fr-CONSTRUCnON  AND 
ARCHITECT-ENGINEER  CONTRACTS 

31.  Section  36.304  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

36.304    Notice  of  award. 

When  a  notice  of  award  is  issued,  it 
shall  be  done  in  writing  or 
electronically,  shall  contain  information 
required  by  14.408,  and  shall — 

•  •        •        •        • 

32.  Section  36.607  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

36.607    Release  of  Information  on  firm 
selection. 

•  •        *        *        • 

(b)  Debriefings  of  successful  and 
unsuccessful  firms  will  be  held  after 
final  selection  has  taken  place  and  will 
be  conducted,  to  the  extent  practicable, 
in  accordance  with  15.1004  (b)  through 
(g).  Note  tiiat  15.1004  (d)(2)  through 
(d)(5)  does  not  apply  to  architect- 
engineer  contracts. 

PART  51-USE  OF  GOVERNMENT 
1  SOURCES  BY  CONTRACTORS 

33.  Section  51.101  is  amended  at  the 
end  of  paragraph  (a)(1)  by  removing 
"or"  and  at  the  end  of  paragraph  (a)f2) 
by  removing  the  period  and  inserting  "; 
or"  and  by  adding  paragraph  (a)(3)  to 
read  as  follows: 

S1.101    Policy. 

(a)*  *  * 

(3)  A  contract  imder  the  Javits- 
Wagner-O'Day  Act  (41  U.S.C.  46,  etseq.) 
if: 

(i)  the  nonprofit  agency  requesting  use 
of  the  supplies  and  services  is  providing 
a  commodity  or  service  to  the  Federal 
Government,  and 

(ii)  the  supplies  or  services  received 
are  directly  used  in  making  or  providing 
a  commodity  or  service,  approved  by 
the  Committee  for  Purchase  From 


People  Who  Are  Blind  or  Severely 
Disabled,  to  the  Federal  Government 
(See  Subpart  8.7). 

•        *        *        •        • 

34.  Section  51.102  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  introductory  text  to  read 
as  follows: 

51.102    Autliorization  to  use  Government 
supply  sources. 

(a)  *  *  *  Except  for  findings  under 
51.101(a)(3),  the  determination  shall  be 
based  on,  but  not  limited  to, 
considerations  of  the  following  factors: 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

35.  Section  52.215-16  is  amended  by 
revising  the  date  in  the  provision 
heading  and  by  revising  paragraph  (c); 
by  adding  paragraph  (h);  by  removing 
Alternate  II  and  redesignating  Alternate 
in  as  Alternate  II;  and  revising 
Alternates  I  and  II  to  read  as  follows: 

52.215-16    ContTKt  Award. 

Contract  Award  (Oct  1995) 

***** 

(c)  The  Government  intends  to  evaluate 
proposals  and  award  a  contract  af^er 
conducting  written  or  oral  discussions  with 
all  responsible  offerors  whose  proposals  have 
been  determined  to  be  within  the  comf)etitive 
range.  Fiowever,  each  initial  offer  should 
contain  the  offeror's  best  terms  from  a  cost 

or  price  and  technical  standpoint 
***** 

(h)  The  Government  may  disclose  the 
following  information  in  p>ost-award 
debriefings  to  other  offerors:  (1)  the  overall 
evaluated  cost  or  price  and  technical  rating 
of  the  successful  offeror;  (2)  the  overall 
ranking  of  all  offerors,  when  any  ranking  was 
developed  by  the  agency  during  source 
selection;  (3)  a  summary  of  the  rationale  for 
award;  and  (4)  for  acquisitions  of  commercial 
end  items,  the  make  and  model  of  the  item 
to  be  delivered  by  the  successful  offeror. 
(End  of  provision) 

Alternate  I  (OCT  1995).  As  prescribed  in 
15.407(d)(4)(i).  substitute  the  following 
paragraph  (d)  for  paragraph  (d)  of  the  basic 
provision: 

(d)  The  Government  may  accept  any  item 
or  combination  of  items,  unless  doing  so  is 
precluded  by  a  restrictive  limitation  in  the 
solicitation  or  offer. 

Alternate  n  [OCT  1995).  As  prescribed  in 
lS.407(d)(4)(ii),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
provision: 

(c)  The  Government  intends  to  evaluate 
proposals  and  award  a  contract  without 
discussions  with  offerors  (except 
communications  conducted  for  the  purpose 
of  minor  clarification).  Therefore,  each  initial 
offer  should  contain  the  offeror's  best  tenns 
fixim  a  cost  or  price  and  technical  standpoint. 


However,  the  Government  reserves  the  right 
to  conduct  discussions  if  later  determined  by 
the  Contracting  Officer  to  be  necessary. 

(PR  Doc.  95-19859  Filed  8-15-95;  8:45  am] 
BILUNQ  COOE  «82»-EP-M 


48  CFR  Parts  31, 42,  and  52 

[FAC  90-31 ;  FAR  Case  94-751 ;  Item  III] 

fUN  9000-nAQ20 

Federal  Acquisition  Regulation; 
Pertalties  on  Unallowat>le  Indirect 
Costs 

AGENCIES:  Departinent  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  the  requirements  for 
penalties  for  imallowable  costs.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30, 1993. 
EFFECTIVE  DATE:  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarence  Belton,  Cost  Principles 
Team  Leader,  at  (703)  602-2357  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-31.  FAR  case  94- 
751. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Pub.  L.  103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition,  the  Truth 
in  Negotiations  Act.  and  introduction  of 
the  Federal  Acquisition  Computer 
Network  (FACNET). 

Sections  2101  and  2151  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
change  the  contract  value  threshold  for 
assessment  of  penalties  on  unallowable 
costs  from  $100,000  to  $500,000  and 
expand  the  coverage  from  the 
Department  of  Etefense  to  all  executive 
agencies.  This  final  rule  makes  the 
required  changes.  With  the  exception  of 
the  threshold  value,  the  penalty  . 


42658    Federal  Register  /  Vol.  60.  No.  158  /  Wednesday.  August  16,  1995  /  Rules  and  Regulations 


provisions  in  the  new  law  are  the  same 
as  those  implemented  in  the  current 
Defense  Federal  Acquisition  Regulation 
Supplement. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
econ(Hnic  impact  on  a  substantial 
nimiber  of  small  entities  imder  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  becaiise  most  contracts  awarded 
to  small  biisinesses  are  awarded 
competitively  on  a  firm-fixed-price  basis 
and,  therefore,  are  not  subject  to  the 
FAR  cost  principles. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
infonnation  collection  requirements,  or 
collections  of  information  from  ofiisrors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  et  seq. 

D.  Public  CommentB 

Twelve  public  comments  were 
received  in  response  to  the  proposed 
rule  published  in  the  Federal  Register 
on  December  19, 1994  (59  FR  65460). 
The  comments  were  considered  in  the 
formulation  of  this  final  rule. 

List  of  Subjects  in  48  CFR  Parts  31, 42, 
and  52 

Government  procurement. 
Dated:  August  7, 1995. 
Edward  C  Loeb,  y 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquiaition 
Streamlining  Act  of  1994. 

Therefore,  48  CFR  Parts  31, 42,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  31, 42,  and  52  continues  to  read 
as  follows: 

Autliority:  40  U.S.C  486(c);  10  U.S.C 
cliapter  137;  and  42  U.S.C  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.110  is  added  to  read  as 
follows: 

31.110    Indirect  cost  rate  certmcation  md 
penattlee  on  unallowable  costs. 

(a)  Certain  contracts  require 
certification  of  the  indirect  cost  rates 
proposed  for  progress,  billing,  or  final 
payment  piuposes.  See  42.703-2  for 
administrative  procedures  regarding  the 


certification  provisions  and  the  related 
contract  clause  prescription. 

(b)  If  imallowable  costs  are  included 
in  final  indirect  cost  settlement 
proposals,  penalties  may  be  assessed. 
See  42.709  for  administrative 
procedures  regarding  the  penalty 
assessment  provisions  and  the  related 
contract  clause  prescription. 

PART  42— CONTRACT 
ADMINISTRATION 

3.  Sections  42.709  thru  42.70&-6  are 
added  to  read  as  follows: 

42.709    Scope. 

42.709-1  General. 

42.709-2  Responsibilities. 

42.709-3  Assessing  the  penalty. 

42.709-4  Computing  interest. 

42.709-5  Waiver  of  the  penalty. 

42.709-&  Contract  clause. 

42.709    Scope. 

(a)  This  section  implements  10  U.S.C. 
2324  (a)  through  (d)  and  41  U.S.C.  256 
(a)  through  (d).  It  covers  the  assessment 
of  penalties  against  contractors  which 
include  imallowable  indirect  costs  in — 

(1)  Final  indirect  cost  rate  proposals; 
or 

(2)  The  final  statement  of  costs 
incurred  or  estimated  to  be  incurred 
imder  a  fixed-price  incentive  contract. 

(b)  This  section  applies  to  all 
contracts  in  excess  of  $500,000,  except 
fixed-price  contracts  without  cost 
incentives  or  any  firm-fixed-price 
contracts  for  the  purchase  of 
commercial  items. 

42.709-1    General. 

(a)  The  following  penalties  apply  to 
contracts  covered  by  this  section: 

(1)  If  the  indirect  cost  is  expressly 
unallowable  under  a  cost  principle  in 
the  FAR,  or  an  executive  agency 
supplement  to  the  FAR.  that  defines  the 
allowability  of  specific  selected  costs, 
the  penalty  is  equal  to— 

(i)  The  amount  of  the  disallowed  costs 
allocated  to  contracts  that  are  subject  to 
this  section  for  which  an  indirect  cost 
proposal  has  been  submitted;  plus 

(ii)  Interest  on  the  paid  portion,  if  any, 
of  the  disallowance. 

(2)  If  the  indirect  cost  was  determined 
to  be  unallowable  for  that  contractor 
before  proposal  submission,  the  penalty 
is  two  times  the  amount  in  paragraph 
(a)(l)(i)ofthissecticm. 

(b)  These  penalties  are  in  addition  to 
other  administrative,  civil,  and  criminal 
penalties  provided  by  law. 

(c)  It  is  not  necessary  for  unallowable 
costs  to  have  been  paid  to  the  contractor 
in  order  to  assess  a  penalty. 


42.709-2    Responsibilities. 

(a)  The  cognizant  contracting  officer  is 
responsible  for — 

(1)  Determining  whether  the  penalties 
in  42.709-l(a)  should  be  assessed: 

(2)  Determining  whether  such 
penalties  should  be  waived  pursuant  to 
42.709-5;  and 

(3)  Referring  the  matter  to  the 
appropriate  criminal  investigative 
organization  for  review  and  for 
appropriate  coordination  of  remedies,  if 
there  is  evidence  that  the  contractor 
knowingly  submitted  unallowable  costs. 

(b)  The  contract  auditor,  in  the  review 
and/or  the  determination  of  final 
indirect  cost  proposals  for  contracts 
subject  to  this  section,  is  responsible 
for — 

(1)  Recommending  to  the  contracting 
officer  which  costs  may  be  unallowable 
and  subject  to  the  penalties  in  42.709- 
1(a); 

(2)  Providing  rationale  and  supporting 
documentation  for  any 
recommendation;  and 

(3)  Referring  the  matter  to  the 
appropriate  criminal  investigative 
organization  for  review  and  for 
appropriate  coordination  of  remedies,  if 
there  is  evidence  that  the  contractor 
knowingly  submitted  unallowable  costs. 

42.709-3    Assessing  ttte  penalty. 

Unless  a  waiver  is  granted  pursuant  to 
42.709-5,  the  cognizant  contracting 
officer  shall — 

(a)  Assess  the  penalty  in  42.709- 
1(a)(1),  when  the  submitted  cost  is 
expressly  unaUowable  under  a  cost 
principle  in  the  FAR  or  an  executive 
agmcy  supplement  that  defines  the 
allowability  of  specific  selected  costs;  or 

(b)  Assess  the  penalty  in  42.709- 
1(a)(2),  when  the  submitted  cost  was 
determined  to  be  unallowable  for  that 
contractor  prior  to  submission  of  the 
proposal,  ftior  determinations  of 
unallowability  may  be  evidenced  by — 

(1)  A  DCAA  Form  1,  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved  (see  48  CFR  242.705-2),  or 
any  similar  notice  which  the  contractor 
elected  not  to  appeal  and  was  not 
withdrawn  by  the  cognizant 
Government  agency; 

(2)  A  contracting  officer  final  decision 
which  was  not  appealed; 

(3)  A  prior  executive  agency  Board  of 
Contract  Appeals  or  court  decision 
involving  the  contractor,  which  upheld 
the  cost  disallowance;  or 

(4)  A  determination  or  agreement  of 
unallowability  under  31.201-6. 

(c)  Issue  a  final  decision  (see  33.211) 
which  includes  a  demand  for  payment 
of  any  penalty  assessed  under  paragraph 
(a)  or  (b)  of  this  section.  The  letter  shall 
state  that  the  determination  is  a  final 
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decision  under  the  Disputes  clause  of 
the  contract.  (Demanding  payment  of 
the  penalty  is  separate  from  demanding 
repayment  of  any  paid  portion  of  the 
disallowed  cost.) 

42.709-4    Computing  interest 

For  42.70»-l(a)(l)(ii),  compute 
interest  on  any  paid  portion  of  the 
disallowed  cost  as  follows: 

(a)  Consider  the  overpayment  to  have 
occurred,  and  interest  to  have  begim 
accumulating,  from  the  midpoint  of  the 
contractor's  fiscal  year.  Use  an  alternate 
equitable  method  if  the  cost  was  not 
paid  evenly  over  the  fiscal  year. 

(b)  Use  the  interest  rate  specified  by 
the  Secretary  of  the  Treasury  pursuant 
to  Pub.  L.  92-41  (85  Stat.  97). 

(c)  Compute  interest  from  the  date  of 
overpayment  to  the  date  of  the  demand 
letter  for  payment  of  the  penalty. 

(d)  Determine  the  paid  portion  of  the 
disallowed  costs  in  consultation  with 
the  contract  auditor. 

42.709-6    Waiver  of  the  penalty. 

The  cognizant  contracting  officer  shall 
waive  the  penalties  at  42.709-l(a) 
when — 

(a)  The  contractor  withdraws  the 
proposal  before  the  Government 
formally  initiates  an  audit  of  the 
proposal  and  the  contractor  submits  a 
revised  proposal  (an  audit  will  be 
deemed  to  be  formally  initiated  when 
the  Govenunent  provides  the  contractor 
with  written  notice,  or  holds  an 
entrance  conference,  indicating  that 
audit  work  on  a  specific  final  indirect 
cost  proposal  has  begun); 

(b)  The  amount  of  the  unallowable 
costs  under  the  proposal  which  are 
subject  to  the  penalty  is  $10,000  or  less 
(i.e.,  if  the  amount  of  expressly  or 
previously  determined  unallowable 
costs  which  would  be  allocated  to  the 
contracts  specified  in  42.709(b)  is 
$10,000  or  less);  or 

(c)  The  contractor  demonstrates,  to 
the  cognizant  contracting  officer's 
satisfaction,  that — 

(1)  It  has  established  policies  and 
personnel  training  and  an  internal 
control  and  review  system  that  provide 
assurance  that  unallowable  costs  subject 
to  penalties  are  precluded  from  being 
included  in  the  contractor's  final 
indirect  cost  rate  proposals  [e.g.,  the 
types  of  controls  required  for 
satisfectory  participation  in  the 
Department  of  Defense  sponsored  self- 
governance  programs,  specific 
accounting  controls  over  indirect  costs, 
compliance  tests  which  demonstrate 
that  the  controls  are  effective,  and 
Ck>vemment  audits  which  have  not 
disclosed  recurring  instances  of 
expressly  unallowable  costs);  and 


(2)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  proposal;  i.e.,  their 
inclusion  resulted  bom  an 
unintentional  error,  notwithstanding  the 
exercise  of  due  care. 

42.709-6    Contract  clause. 

Use  the  clause  at  52.242-3,  Penalties 
for  Unallowable  Costs,  in  all 
solicitations  and  contracts  over 
$500,000  except  fixed-price  contracts 
without  cost  incentives  or  any  firm- 
fixed-price  contract  for  the  purt:hase  of 
commercial  items.  Generally,  covered 
contracts  are  those  which  contain  one  of 
the  clauses  at  52.216-7,  52.216-13, 
52.216-16,  or  52.216-17,  or  a  similar 
clause  from  an  executive  agency's 
supplement  to  the  FAR. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.242-3  is  added  to  read 
as  follows: 

52.242-3    Penalties  for  Unallowable  Costs. 

As  prescribed  in  42.709-6,  use  the 
following  clause: 

Penalties  for  Unallowable  Costs  (Oct  1995) 

(a)  Definition.  Proposal,  as  used  in  this 
clause,  means  either — 

(1)  A  final  indirect  cost  rate  proposal 
submitted  by  the  Contractor  after  the 
expiration  of  its  fiscal  year  which — 

(i]  Relates  to  any  payment  made  on  the 
basis  of  billing  rates;  or 

(ii)  Will  be  used  in  negotiating  the  final 
contract  price;  or 

(2)  The  final  statement  of  costs  incurred 
and  estimated  to  be  incuired  under  the 
Incentive  Price  Revision  clause  (if 
applicable),  which  is  used  to  establish  the 
final  contract  price. 

(b)  Contractora  which  include  unallowable 
indirect  costs  in  a  proposal  may  be  subject 
to  {lenalties.  The  penalties  are  prescribed  in 
10  U.S.C.  2324  or  41  U.S.C.  256,  as 
applicable,  which  is  implemented  in  Section 
42.709  of  the  Federal  Acquisition  Regulation 
(FAR). 

(c)  The  ContTK-tor  shall  not  include  in  any 
propwsal  any  cost  which  is  unallowable,  as 
defined  in  Part  31  of  the  FAR,  or  an  executive 
agency  supplement  to  Part  31  of  the  FAR. 

(d)  If  the  Contracting  Officer  determines 
that  a  cost  submitted  by  the  Contractor  in  its 
proposal  is  expressly  unallowable  under  a 
cost  principle  in  the  FAR,  or  an  executive 
agency  supplement  to  the  FAR,  that  defines 
the  allowability  of  specific  selected  costs,  the 
Contractor  shall  be  assessed  a  penalty  equal 
to— 

(1)  The  amount  of  the  disallowed  cost 
allocated  to  this  contract;  plus 

(2)  Simple  interest,  to  be  computed — 

(i)  On  the  amount  the  Contractor  was  paid 
(whether  as  a  progress  or  billing  payment)  in 
excess  of  the  amount  to  which  the  Contractor 
was  entided;  and 

(ii)  Using  the  applicable  rate  effective  for 
each  six-month  interval  prescribed  by  the 


Secretary  of  the  Treasury  pursuant  to  Pub.  L. 
92-41  (85  Stat.  97). 

(e)  If  the  Contracting  Officer  determines 
that  a  cost  submitted  by  the  Contractor  in  its 
proposal  includes  a  cost  previously 
determined  to  be  unallowable  for  that 
Contractor,  then  the  Contractor  %rill  be 
assessed  a  penalty  in  an  amount  equal  to  two 
times  the  amount  of  the  disallowed  cost 
allocated  to  this  contract. 

(f)  Determinations  under  paragraphs  (d) 
and  (e)  of  this  clause  are  final  decisions 
within  the  meaning  of  the  Contract  Disputes 
Act  of  1978  (41  U.S.C.  601,  et  seq.]. 

(g)  Pursuant  to  the  criteria  in  FAR  42.7Q9- 
5,  the  Contracting  Officer  may  waive  the 
penalties  in  paragraph  (d)  or  (e)  of  this 
clause. 

(h)  Payment  by  the  Contractor  of  any 
penalty  assessed  under  this  clause  does  not 
constitute  repayment  to  the  Government  of 
any  unallowable  cost  which  has  been  paid  by 
the  Government  to  the  Contractor. 
(End  of  clause) 

[FR  Doc.  9S-19860  Filed  8-15-95;  8:45  am] 
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48  CFR  Parts  31, 37, 42  and  52 
[FAC  90-31;  FAR  Case  94-754;  Item  IV] 
RIN  9000-nAQ21 

Federal  Acquisition  Regulation; 
Implementation  of  Various  Cost 
Principle  Provisions 

AQENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Federal  Acquisition 
Regulatory  Council  is  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  2101  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
Section  2101  adds  the  costs  of  lobbying 
the  legislative  body  of  a  political 
subdivision  of  a  state  to  the  list  of 
unallowable  costs;  adds  the  cost  of 
"conventions"  to  the  list  of  costs  to  be 
clarified  in  the  cost  principles;  and 
expands  the  coverage  to  the  Coast  Guard 
and  NASA.  The  provisions  are  made 
generally  applicable  to  all  other 
executive  agencies.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 
EFFECTIVE  DATE:  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarence  Belton,  Cost  Principles 
Team  Leader,  at  (703)602-2357,  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
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Pleaae  dte  FAC  90-31,  FAR  case  94- 
754. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act),  Pub.  L.  103-355, 
provides  the  authority  to  streamline  the 
acquisition  process  and  minimize 
biirdensome  requirements  imique  to  the 
Federal  Government.  Major  changes  that 
can  be  expected  in  the  acquisition 
process  as  a  result  of  the  Act's 
implementation  include  changes  in  the 
areas  of  Commercial  Item  Acquisition, 
the  Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network. 

This  notice  announces  revisions 
developed  xmder  FAR  case  94-754, 
based  on  Section  2101  of  the  Act  that 
adds  the  costs  of  lobbying  the  legislative 
body  of  a  poUtical  subdivision  of  a  state 
to  the  list  of  imallowable  costs;  adds  the 
cost  of  "conventions"  to  the  costs  to  be 
clarified  in  the  cost  principles;  and 
exptmds  the  coverage  to  the  Coast  Guard 
and  the  National  Aeronautics  and  Space 
Administration.  Section  2151  amends 
41  U.S.C.  256  to  include  all  the 
provisions  of  10  U.S.C.  2324,  as 
amended  by  Section  2101.  Therefore, 
the  provisions  are  made  generally 
applicable  to  all  other  executive 
agencies.  The  new  FAR  language,  with 
only  minor  variations,  was  transferred 
from  the  current  coverage  in  the  Defense 
Federal  Acquisition  Regulation 
Supplement. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  businesses 
are  awarded  competitively  on  a  firm- 
fixed-price  basis  and,  therefore,  are  not 
subject  to  the  FAR  cost  principles. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  oSarora, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501, etseg. 

D.  Public  Comments 

Eight  public  amunents  were  received 
in  response  to  the  proposed  nde 


published  in  the  Federal  Register  on 
December  13, 1994  (59  FR  64268).  These 
comments  were  considered  in  the 
formulation  of  this  final  rule. 

List  of  Subjects  in  48  CFR  Parts  31, 37, 
42  and  52 

Government  procurement. 
Dated:  August  7, 1995. 
Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  48  CFR  Parts  31,  37,  42  and 
52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  31,  37,  42  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  48e(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PAFTT  31~C0riTRACT  COST 
PRINCIPLES  AND  PRCX^EDURES 

31.206-1    [Amended] 

2.  Section  31.205-l(f)(3)  is  amended 
by  adding  "conventions,"  after 
"meetings,". 

3.  Section  31.205-6  is  amended  in 
paragraph  (g)(2)  by  adding  a  sentence  at 
the  end  of  the  introductory  text  and 
adding  paragraph  (g)(3)  to  read  as 
follows: 

31.205-6    Compensation  for  personal 
services. 

*  *        *        *        • 

(g)*  *  * 

(2)  *  *  *  In  addition,  paragraph  (g)(3) 
of  this  subsection  apphes  if  the 
severance  cost  is  for  foreign  nationals 
employed  outside  the  United  States. 

•  *        *        *        • 

(3)  Notwithstanding  the  reference  to 
geographical  area  in  31.205-6{b)(l), 
under  10  U.S.C.  2324(e)(l)(M)  and  41 
U.S.C  256(e)(l)(M),  the  costs  of 
severance  payments  to  foreign  nationals 
employed  imder  a  service  contract 
performed  outside  the  United  States  are 
unallowable  to  the  extent  that  such 
payments  exceed  amounts  typically 
paid  to  employees  providing  similar 
services  in  the  same  industry  in  the 
United  States.  Further,  undar  10  U.S.C. 
2324(e)(l)(N)  and  41  U.S.C.  256(e)(l)(N), 
all  such  costs  of  severance  payments 
which  are  otherwise  allowable  are 
unallowable  if  the  termination  of 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or  the 
curtailment  of  activities  at,  a  United 
States  faciUty  in  that  country  at  the 
request  of  the  government  of  that 
country;  this  does  not  apply  if  the 
closing  of  a  facility  or  curtailment  of 
activities  is  made  pursuant  to  a  status- 
of-forces  or  other  country-to-country 


agreement  entered  into  with  the 
government  of  that  coimtry  before 
November  29, 1989.  10  U.S.C.  2324(e)(3) 
and  41  U.S.C.  256(e)(2)  permit  the  head 
of  the  agency,  or  designee,  to  waive 
these  cost  allowability  limitations  under 
certain  circumstances  (see  37.113  and 
the  solicitation  provision  at  52.237-8). 

31.205-22    [Amended] 

4.  Section  31.205-22  is  amended  in 
paragraphs  (a)  (3)  and  (4)  by  revising  the 
jArase  "Federal  or  state"  to  read 
"Federal,  state,  or  local"  each  time  it 
appears. 

31.205-43    [Amended] 

5.  Section  31.205-43  is  amended  in 
the  introductory  text  of  paragraph  (c) 
and  (c)(3)(ii)  by  inserting  "convention," 
after  "meeting,"  and  in  paragraph  (c)(1) 
by  inserting  "conventions,"  after 
"meetings,". 

6.  Section  31.603(b)  is  revised  to  read 
as  follows: 

31.603    Requirements. 

*        •        •        •        • 

(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost.  However,  imder  10  U.S.C. 
2324(e)  and  41  U.S.C.  256(e).  the 
following  costs  are  imallowable: 

(1)  Costs  of  entertainment,  including 
amusement,  diversion,  and  social 
activities,  and  any  costs  directly 
associated  with  such  costs  (such  as 
tickets  to  shows  or  sports  events,  meals, 
lodging,  rentals, -transportation,  and 
gratuities). 

(2)  Costs  incurred  to  influence 
(directly  or  indirectly)  legislative  action 
on  any  matter  pending  before  Congress, 
a  State  legislattue,  or  a  legislative  body 
of  a  political  subdivision  of  a  State. 

(3)  Costs  incurred  in  defense  of  any 
civil  or  criminal  fraud  proceeding  or 
similar  proceeding  (including  filing  of 
any  false  certification)  brought  by  the 
United  States  where  the  contractor  is 
found  liable  or  has  pleaded  no7o 
contendere  to  a  charge  of  fraud  or 
similar  proceeding  (including  filing  of  a 
false  certification). 

(4)  Payments  of  fines  and  penalties 
resulting  from  violations  of,  or  failure  to 
comply  with.  Federal,  state,  local,  or 
foreign  laws  and  regulations,  except 
when  inctured  as  a  result  of  compliance 
with  specific  terms  and  conditions  of 
the  contract  or  specific  written 
instructions  from  the  contracting  officer 
authorizing  in  advance  such  payments 
in  accordance  with  applicable 
regulations  in  the  FAR  or  an  executive 
agency  supplement  to  the  FAR. 
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(5)  Costs  of  any  membership  in  any 
social,  dining,  or  country  club  or 
organization. 

(6)  Costs  of  alcohoUc  beverages. 

(7)  Contributions  or  donations, 
regardless  of  the  recipient. 

(8)  Costs  of  advertising  designed  to 
promote  the  contractor  or  its  products. 

(9)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts, 
and  souvenirs. 

(10)  Costs  for  travel  by  commercial 
aircraft  which  exceed  the  amount  of  the 
standard  commercial  fare. 

(11)  Costs  incurred  in  making  any 
payment  (commonly  known  as  a 
"golden  parachute  payment")  which 

is— 

(i)  In  an  amoimt  in  excess  of  the 
normal  severance  pay  paid  by  the 
contractor  to  an  employee  upon 
termination  of  employment;  and 

(ii)  Is  paid  to  the  employee  contingent 
upon,  and  following,  a  change  in 
management  control  over,  or  ownership 
of,  the  contractor  or  a  substantial 
portion  of  the  contractor's  assets. 

(12)  Costs  of  commercial  insiu-ance 
that  protects  against  the  costs  of  the 
contractor  for  correction  of  the 
contractor's  own  defects  in  materials  or 
workmanship. 

(13)  Costs  of  severance  pay  paid  by 
the  contractor  to  foreign  nationals 
employed  by  the  contractor  uhder  a 
service  contract  performed  outside  the 
United  States,  to  the  extent  that  the 
amoimt  of  the  severance  pay  paid  in  any 
case  exceeds  the  amount  paid  in  the 
industry  involved  imder  die  customary 
or  prevailing  practice  for  firms  in  that 
industry  providing  similar  services  in 
the  United  States,  as  determined  by 
regulations  in  the  FAR  or  in  an 
executive  agency  supplement  to  the 
FAR. 

(14)  Costs  of  severance  pay  paid  by 
the  contractor  to  a  foreign  national 
employed  by  the  contractor  under  a 
service  contract  performed  in  a  foreign 
country  if  the  termination  of  the 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or 
curtailment  of  activities  at,  a  United 
States  facility  in  that  country  at  the 
request  of  the  government  of  that 
coimtry. 

(15)  Costs  incurred  by  a  contractor  in 
connection  with  any  criminal,  civil,  or 
administrative  proceedings  commenced 
by  the  United  States  or  a  State,  to  the 
extent  provided  in  10  U.S.C.  2324(k)  or 
41  U.S.C.  256(kJ. 

7.  Section  31.703(b)  is  revised  to  read 
as  follows: 

31.703    Requirements. 


\f 


(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 


items  of  cost.  However,  under  10  U.S.C. 
2324(e)  and  41  U.S.C.  256(e),  the  costs 
cited  in  31.603(b)  ^re  unallowable. 

PART  37— SERVICE  CONTRACTING 

8.  Sections  37.113,  37.113-1  and 
37.113-2  are  added  to  read  as  follows: 

37.113    Severance  payments  to  foreign 

nationals. 
37.113-1    Waiver  of  cost  allowability 

limitations. 
37.113-2    Solicitation  provision  and 

contract  clause. 

37.1 1 3    Severance  payments  to  foreign 
nationals. 

37.113-1    Waiver  of  cost  sllowabili^ 
limitations. 

(a)  The  head  of  any  agency,  or 
designee,  may  waive  the  31.205-6(g)(3) 
cost  allowability  limitations  on 
severance  payments  to  foreign  nationals 
for  contracts  that — 

(i)  Provide  significant  support 
services  for  (i)  members  of  the  armed 
forces  stationed  or  deployed  outside  the 
United  States,  or  (ii)  employees  of  an 
executive  agency  posted  outside  the 
United  States;  and 

(2)  Will  be  performed  in  whole  or  in 
part  outside  the  United  States. 

(b)  Waivers  can  be  granted  only  before 
contract  award. 

(c)  Waivers  cannot  be  granted  for — 

(1)  Military  banking  contracts,  which 
are  covered  by  10  U.S.C.  2324(e)(2);  or 

(2)  Severance  payments  made  by  a 
contractor  to  a  foreign  national 
employed  by  the  contractor  under  a 
DOD  service  contract  in  the  Republic  of 
the  PhiUppines,  if  the  discontinuation 
of  the  foreign  national  is  the  result  of 
the  termination  of  basing  rights  of  the 
United  States  military  in  the  Republic  of 
the  Philippines  (section  1351(b)  of 
Public  Law  102-484, 10  U.S.C.  1592, 
note). 

37.1 13-2    Solicitation  provision  and 
contract  clause. 

(a)  Use  the  provision  at  52.237-8, 
Restriction  on  Severance  Payments  to 
Foreign  Nationals,  in  all  solicitations 
that  meet  the  criteria  in  3 7. 11 3-1  (a), 
except  for  those  excluded  by  37.113- 
1(c). 

(b)  When  the  head  of  an  agency,  or 
designee,  has  granted  a  waiver  pursuant 
to  37.113-1,  use  the  clause  at  52.237-9, 
Waiver  of  Limitation  on  Severance 
Payments  to  Foreign  Nationals. 

PART  42— CONTRACT 
ADMINISTRATION 

9.  Section  42.703(c)(2)  is  revised  to 
read  as  follows: 


42.703    Policy 

***** 

(c)*  *  * 

(2)  To  ensure  compliance  with  10 
U.S.C.  2324(a)  and  41  U.S.C.  256(a),  use 
established  final  indirect  cost  rates  in 
negotiating  the  final  price  of  fixed-price 
incentive  and  fixed-price 
redeterminable  contracts  and  in  other 
situations  requiring  that  indirect  costs 
be  settled  before  contract  prices  are 
established. 

10.  Section  42.705-1  is  amended  by 
revising  paragraph  (b)(4)  and  adding 
(b)(5)(v)  to  read  as  follows: 

42.705-1    Contracting  officer  determination 
procedure. 

•        *        *        •        • 

(b)*  •  * 

(4)  The  Govenunent  negotiating  team 
shall  develop  a  negotiation  position. 
Pursuant  to  10  U.S.C.  2324(f)  and  41 
U.S.C.  256(f),  the  contracting,  officer . 
shaU— 

(i)  Not  resolve  any  questioned  costs 
until  obtaining — 

(A)  Adequate  documentation  on  the 
costs;  and 

(B)  The  contract  auditor's  opinion  on 
the  allowability  of  the  costs. 

(ii)  Whenever  possible,  invite  the 
contract  auditor  to  serve  as  an  advisor 
at  any  negotiation  or  meeting  with  the 
contractor  on  the  determination  of  the 
contractor's  final  indirect  cost  rates. 

(5)*  •  • 

(v)  Notify  the  contractor  of  the 
individual  costs  which  were  considered 
unallowable  and  the  respective  amounts 
of  the  disallowance. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

11.  Sections  52.237-8  and  52.237-« 
are  added  to  read  as  follows: 

52.237-8    Restriction  en  Severance 
Payments  to  Foreign  Nationals. 

As  preso'ibed  in  37.113-2(a),  use  the 
following  provision: 

Restriction  ob  Severance  Payments  to 
Foreign  Nationals  (Oct  1995) 

(a)  The  Federal  Acquisition  Regulation 
(FAR),  at  31.205-6(g)(3),  limits  the  cost 
allowability  of  severance  payments  to  foreign 
nationals  employed  under  a  service  contract 
performed  outside  the  United  States  unless 
the  head  of  the  agency,  or  designee,  grants  a 
waiver  pursuant  to  FAR  37.113-1  before 
contract  award. 

(b)  In  making  the  determination  concerning 
the  granting  of  a  waiver,  the  head  of  the 
agency,  or  designee,  will  determine  that — 

(1)  The  application  of  the  severance  pay 
limitations  to  the  contract  would  adversely 
affect  the  continuation  of  a  program,  project, 
or  activity  that  provides  significant  support 
services  for  (i)  members  of  the  armed  forces 
stationed  or  deployed  outside  the  United 


42662    Federal  Register  /  Vol.  60,  No.  158  /  Wednesday.  August  16.  1995  /  Rules  and  Regulations 


States,  or  (ii]  employees  of  an  executive 
agency  posted  outside  the  United  States: 

(2)  The  Contractor  has  taken  {or  has 
established  plans  to  take)  appropriate  actions 
within  its  control  to  minimize  the  amount 
and  number  of  incidents  of  the  payment  of 
severance  pay  to  employees  imder  the 
contract  who  are  foreign  nationals;  and 

(3)  The  payment  of  severance  pay  is 
necessary  in  order  to  comply  with  a  law  that 
is  generally  applicable  to  a  significant 
number  of  businesses  in  the  country  in 
which  the  foreign  national  receiving  the 
payment  performed  services  under  the 
contract,  or  is  necessary  to  comply  with  a 
collective  bargaining  agreement. 

(End  of  provision] 

52.237-«   WalvwofLlfnitatfonon 
Savwance  PaynMnts  to  Foreign  Nationals. 

As  prescnl)ed  in  37.ll3-2(b).  use  the 
following  clause: 

Waivar  of  LimiUtion  on  Seraruics  Paymeats 
to  FnaigB  N^kmab  (Oct  199S) 

(a)  Pursuant  to  10  U.S.C  2324(e)(3)(A)  or 
41  U.S.C  256(e)(2)(A).  as  appUcable.  the  cost 
allowability  limitations  in  FAR  31.205- 
6(gK3)  are  waived. 

(b)  This  clause  may  be  incorporated  into 
subcontracts  issued  under  this  contract,  if 
^I»oved  by  the  Contracting  Officer. 
(End  of  clause) 

[PR  Doc.  95-19861  Filed  8-15-95;  8:45  am] 
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48CFRPart31     ■ 

[FAC  90-31.  FAR  Caaa  94-780;  torn  V) 

RIN9eOO-AQ33 

Federal  Acquisition  Regulation; 
EnteiWnment,  Qlft,  and  Recreation 
Costs  for  Contractor  Employees 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Adminiatation  (NASA). 
action:  Final  rule. 

SUMMART:  This  final  rule  ameiuisthe 
Federal  Acquisition  Regulation  to  revise 
the  cost  principles  governing 
entertainment,  gift  and  recreation  costs 
for  contractor  employees.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30, 1993. 
EFFECTIVE  DATE:  October  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarence  M.  Belton,  Team  Leader, 
Cost  Principles  Team,  at  (703)  602- 
2357,  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAC  90-31,  FAR  case  94- 
750. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Public  Law  103-355  (the 
Act),  provides  authorities  that 
streamline  the  acquisition  process  and 
minimize  burdensome  government- 
unique  requirements.  Major  changes 
that  can  be  expected  in  the  acquisition 
process  as  a  result  of  the  Act's 
implementation  include  changes  in  the 
areas  of  Commercial  Item  Acquisition, 
the  Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network.  This  notice 
announces  Federal  Acquisition 
Regulation  (FAR)  revisions  developed 
imder  FAR  case  94-750  to  implement 
Section  2192  of  the  Act. 

The  final  rale  revisions  to  the  cost 
principles  at  FAR  31.205-13  and 
31.205-14  are  made  as  a  result  of 
Section  2192  of  the  Federal  Acquisition 
Streamlining  Act  of  1994.  An  interim 
mle  was  promulgated  to  meet  the  120- 
day  and  90-day  deadlines  in  Section 
2192  for  changes  to  FAR  31.205-13  and 
31.205-14,  respectively.  The  interim 
rule  was  published  in  the  Federal 
Register  on  January  13, 1995, 60  PR 
3314.  This  fiiud  rule  replaces  the 
interim  rule  in  its  entirety  for  any 
contracts  containing  the  interim  rule. 
Thus,  the  provisions  of  the  interim  nde 
will  not  apply  to  costs  incurred  under 
any  contract  undw  any  circumstances. 

TO  comply  with  the  requirements  of 
paragraph  (a)(1)  of  Section  2192,  the 
final  rule  provides  that  the  costs  of  gifts 
are  expressly  unallowable  (31.205- 
13(b)).  To  clarify  that  the  rule  does  not 
disallow  costs  which  meet  the 
definition  of  and  are  properly  accounted 
for  as  compensation  or  recognition 
awards,  the  final  rule  provides  a 
reference  to  31.205-6,  which  allows 
compensation  awards  recognizing 
performance  but  also  allows  for 
recognition  awards  piusuant  to  an 
estabUshed  contractor  plan  or  policy. 
Additionally,  it  makes  the  costs  of 
recreation  expressly  unallowable  with 
the  exception  of  costs  of  company 
sponsored  employee  sports  teams  and 
employee  organizations  designed  to 
improve  compmy  loyalty,  team  work,  or 
physical  fitness.  The  final  rule  retains 
the  allowabiUty  of  "wellness/fitness 
centers"  foimd  in  the  interim  rule.  The 
final  rule  eliminates  the  requirement 
that  costs  are  only  allowable  to  the 
extent  that  the  net  amount  per  employee 
must  be  reasonable  for  all  categories  of 
costs  under  this  cost  principle. 

To  comply  with  the  requirements  of 
paragraph  (a)(2)  of  Section  2192,  the 
final  rule  revises  the  cost  principle  at 
31.205-14  to  incorporate  the  statutory 


wording  relating  to  the  unallowabiUty  of 
entertainment  costs  and  to  delete  the 
"but  see"  provision. 

B.  Regulatory  Flexibility  Act 

The  D^artment  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  businesses 
are  awarded  competitively  on  a  firm- 
fixed-price  basis  and,  therefore,  are  not 
subject  to  the  FAR  cost  principles. 

C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  pubUc 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

D.  Public  Comments 

Twenty-three  public  comments  were 
received  in  response  to  the  interim  rule 
published  in  the  Federal  Register  on 
January  13. 1995  (60  FR  3314).  These 
comments  were  considered  in  the 
formvdation  of  this  final  rule. 

List  of  Snb|ect8  in  48  CFR  Part  31 

Government  procurement. 

Dated;  Augast  7, 1995 
Edward  CLoeh, 
Deputy  Project  Managmfor  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR . 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-13  is  revised  to  read 
as  follows: 

31.205-13    Employee  morale,  health, 
welfare,  food  service,  and  dormitory  costs 
and  credits. 

(a)  Aggregate  costs  incurred  on 
activities  desired  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance  (less  Income 
generated  by  these  activities)  are 
allowable,  except  as  limited  by 
paragraphs  (b),  (c),  and  (d)  of  this 
subsection.  Some  examples  of  allowable 
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activities  are  house  publications,  health 
clinics,  wellness/fitness  centers, 
employee  counseling  services,  and  food 
and  dormitory  services,  which  include 
operating  or  furnishing  faciUties  for 
cafeterias,  dining  rooms,  canteens, 
lunch  wagons,  vending  machines,  living 
accommodations,  or  similar  types  of 
services  for  the  contractor's  employees 
at  or  near  the  contractor's  faciUties. 

(b)  Costs  of  gifts  are  unallowable. 
(Gifts  do  not  include  awards  for 
performance  made  pursuant  to  31.205- 
6(f)  or  awards  made  in  recognition  of 
employee  achievements  piusuant  to  an 
established  contractor  plan  or  policy.) 

(c)  Costs  of  recreation  are 
imallowable,  except  for  the  costs  of 
employees'  participation  in  company 
sponsored  sports  teams  or  employee 
organizations  designed  to  improve 
company  loyalty,  team  work,  or 
physical  fitness. 

(d)  Losses  fit)m  operating  food  and 
dormitory  services  may  be  included  as 
costs  only  if  the  contractor's  objective  is 
to  operate  such  services  on  a  break-even 
basis.  Losses  sustained  because  food 
services  or  lodging  accommodations  are 
furnished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  the  accomplishment  of  the 
above  objective  are  not  allowable.  A  loss 
may  l>e  allowed,  however,  to  the  extent 
that  the  contractor  can  demonstrate  that 
unusual  drciunstances  exist  (e.g.,  where 
the  contractor  must  provide  food  or 
dormitory  services  at  remote  locations 
where  adequate  commercial  facilities 
are  not  reasonably  available;  or  where 
charged  but  unproductive  labor  costs 
would  be  excessive  but  for  the  services 
provided  or  where  cessation  or 
reduction  of  food  or  dormitory 
operations  will  not  otherwise  yield  net 
cost  savings)  such  that  even  with 
efficient  management,  operating  the 
services  on  a  break-even  basis  would 
require  charging  inordinately  high 
prices,  or  prices  or  rates  higher  than 
those  charged  by  commercial 
estabUshments  offering  the  same 
services  in  the  same  geographical  areas. 
Costs  of  food  and  dormitory  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(e)  When  the  contractor  has  an 
arrangement  authorizing  an  employee 
association  to  provide  or  operate  a 
service,  such  as  vending  machines  in 
the  contractor's  plant,  and  retain  the 
profits,  such  profits  shall  be  treated  in 
the  same  manner  as  if  the  contractor 
were  providing  the  service  (but  see 
paragraph  (f)  of  this  subsection). 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  from  vending  machine  receipts  or 


similar  sources,  may  be  included  as 
costs  incurred  under  paragraph  (a)  of 
this  subsection  only  to  the  extent  that 
the  contractor  demonstrates  that  an 
equivalent  amoimt  of  the  costs  incurred 
by  the  employee  organization  would  be 
allowable  if  direcUy  incurred  by  the 
contractor. 

3.  Section  31.205-14  is  revised  to  read 
as  follows: 

31.205-14    Entertainment  costs. 

Costs  of  amusement,  diversions, 
social  activities,  and  any  directly 
associated  costs  such  as  ticl^ets  to  shows 
or  sports  events,  meals,  lodging,  rentals, 
transportation,  and  gratuities  are 
unallowable.  Costs  made  specifically 
imallowable  under  this  cost  principle 
are  not  allowable  imder  any  other  cost 
principle.  Costs  of  membership  in 
social,  dining,  or  country  clubs  or  other 
organizations  having  the  same  purposes 
are  also  unallowable,  regardless  of 
whether  the  cost  is  reported  as  taxable 
income  to  the  employees. 

[FR  Doc.  95-19862  Filed  8-15-95;  8:45  am] 
BIUJNGCOOE  easo-EiMi 


48  CFR  Parts  42  and  52 

[FAC  90-31 ;  FAR  Case  94-752;  Item  VI] 

RIN  9000-AG29 

Federal  Acquisition  Regulation; 
Contractor  Overtiead  Certification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act)  to 
implement  the  requirements  for 
contractor  certification  of  indirect  costs 
(see  proposed  rule  pubUshed  at  59  FR 
65464,  December  19, 1994).  Section 
2151  of  the  Act  amended  Section  306  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  256). 
This  provision  extended  to  the  civilian 
agencies  the  same  certificate  of  indirect 
costs  which  is  currentiy  applicable  to 
Department  of  Defense  (DOD)  contracts, 
pursuant  to  10  U.S.C.  2324(h).  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30, 1993. 
EFFECTIVE  DATE:  October  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACt:  Mr. 
Clarence  Belton,  Cost  Principles  Team 
Leader,  at  (703)  602-2357,  in  reference 
to  this  FAR  case.  For  general 
information,  contact  tiie  FAR 


Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-31,  FAR  case  94- 
752. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.- 103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition,  the  Truth 
in  Negotiations  Act,  and  introduction  of 
the  Federal  Acquisition  Computer 
Network  (FACNET). 

Section  2151  of  the  Act  amends 
Section  306  of  the  Federal  Property  and 
Administrative  Services  of  1949  (41 
U.S.C.  256).  It  extends  requirements  for 
contractor  certification  of  indirect  costs 
to  the  civilian  agencies.  Pursuant  to  10 
U.S.C.  2324(h),  die  Department  of 
Defense  already  determines  or 
negotiates  contractor  indirect  cost  rates 
on  the  basis  of  a  certified  proposal. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  businesses 
are  awarded  competitively  on  a  firm- 
fixed-price  basis  and,  therefore,  do  not 
require  submission  of  indirect  cost  rate 
proposals. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  additional 
recordkeeping  or  information  collection 
requirements,  or  collections  of 
information  fit>m  offerors,  contractors, 
or  members  of  the  pubUc  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et.  seq. 

D.  PubUc  Comments 

Seven  public  comments  were  received 
in  response  to  the  proposed  rule 
pubUshed  in  the  Federal  Register  on 
December  19. 1994  (59  FR  65464).  These 
comments  were  considered  in  the 
formulation  of  this  final  rule. 
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Govenunent  prociuementi 
Dated:  August  7, 1995. 
Edward  C  Lodi, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  48  CFR  Parts  42  and  52  are 
amended  as  set  fwth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  42  and  52  continues  to  read  as 
follows: 

Audioiity:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  42— CONTRACT 
ADMINISTRATION 

42.703    QMieraL 

2.  Section  42.703  is  redesignated  as 
42.703-1  and  a  new  section  42.703  is 
added  as  a  heading  to  read  as  set  forth 
above. 

3.  Section  42.703-2  is  added  to  read 
as  follows: 

42.70»-2    Certificate  of  Indirect  costs. 

(a)  General.  In  accordance  with  10 
U.S.C.  2324(h)  and  41  U.S.C.  256(h),  a 
proposal  shall  not  be  accepted  and  no 
agreement  shall  be  made  to  establish 
billing  rates  or  final  indirect  cost  rates 
unless  the  costs  have  been  certified  by 
the  contractor. 

(b)  Waiver  of  certification.  (1)  The 
agency  head,  or  designee,  may  waive  the 
certification  requirement  when — 

(i)  It  is  determined  to  be  in  the 
interest  of  the  United  States;  and 

(ii)  Hie  reasons  for  the  determination 
are  put  in  writing  and  made  available  to 
the  public. 

(2)  A  waiver  may  be  appropriate  for 
a  contract  with — 

(i)  A  f(»eign  govemmmit  or 
intranational  organization,  such  as  a 
subsidiary  body  of  the  North  Atlantic 
Treaty  Organization; 

(ii)  A  state  or  local  government 
subject  to  0MB  Circular  A-87; 

(iii)  An  educational  institution  subject 
to  OMB  Circular  A-21;  and 

(iv)  A  nonprofit  organization  subject 
to  OMB  Circular  A-122. 

(c)  Failure  to  certify.  (1)  If  the 
contractor  has  not  cntified  its  proposal 
for  billing  rates  or  indirect  costs  rates 
and  a  waiver  is  not  appropriate,  the 
contracting  officer  shiall  unilaterally 
establish  the  rates  if  they  are  necessary 
for  continuation  of  the  contract. 

(2)  Rates  established  unilaterally 
should  be — 

(i)  Based  on  audited  historical  data  or 
other  available  data  as  long  as 
unallowable  costs  are  excluded;  and 


(ii)  Set  low  enough  to  ensiu^  that 
potentially  unallowable  costs  will  not 
be  reimbursed. 

(d)  False  certification.  The  contracting 
officer  should  considt  with  legal 
coimsel  to  determine  appropriate  action 
when  a  contractor  certificate  of  indirect 
costs  is  thought  to  be  false. 

(e)  Penalties  for  unallowable  costs.  10 
U.S.C.  2324(a)  through  (d)  and  41  U.S.C. 
256  (a)  through  (d)  prescribe  penalties 
for  submission  of  unallowable  costs  in 
final  indirect  cost  rate  proposals  (see 
42.709  for  penalties  and  contracting 
officer  responsibilities). 

({)  Contract  clause.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
subsection,  the  clause  at  52.242-4, 
Certification  of  Indirect  Costs,  shall  be 
incorporated  into  all  solicitations  and 
contracts  which  provide  for — 

(i)  Interim  reimbursement  of  indirect 
costs; 

(ii)  Establishment  of  final  indirect 
costs  rates;  or 

(iii)  Contract  financing  that  includes 
interim  payment  of  indirect  costs,  e.g., 
progress  payments  based  on  cost 
(Subpart  32.5)  or  progress  payments 
based  on  percentage  or  stage  of 
completion. 

(2)  The  Department  of  Energy  may 
provide  an  alternate  clause  in  its  agency 
supplement  for  its  Management  and 
Operating  contracts. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.242-4  is  added  to  read 
as  followrs: 

52^42-4    Certiflcalion  of  Indirect  Costs. 

As  prescribed  in  42.703-2(1),  insert 
the  following  clause: 

Certification  of  Indirect  Costs  (Oct  1995) 

(a)  The  Contractor  shall — 

(1)  Certify  any  proposal  to  establish  or 
modiiy  billing  rates  or  to  establish  final 
indirect  cost  rates; 

(2)  Use  the  format  in  paragraph  (c)  of  this 
clause  to  certify;  and 

(3)  Have  the  certificate  signed  by  an 
individual  of  the  Contractor's  organization  at 
a  level  no  lower  than  a  vice  president  or  chief 
financial  officer  of  the  business  segment  of 
the  Contractor  that  submits  the  proposal. 

(b)  Failiue  by  the  Contractor  to  submit  a 
signed  certificate,  as  described  in  this  clause, 
shall  resuh  in  payment  of  indirect  costs  at 
rates  unilaterally  established  by  the 
Government 

(c)  The  certificate  of  indirect  cost^  shall 
read  as  follows: 

Certificate  of  Indirect  Costs 

This  is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

1. 1  have  reviewed  this  indirect  cost 
proposal; 

2.  All  costs  included  in  this  proposal 
[identify  proposal  and  date]  to  establish 


billing  or  final  indirect  costs  rates  for 
(identify  period  covered  by  rate)  are 
allowable  in  accordance  with  the 
requirements  of  contracts  to  which  they 
apply  and  with  the  cost  principles  of  the 
Federal  Acquisition  Regulation  (FAR)  and  its 
supplements  applicable  to  those  contracts; 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  FAR  or  its  supplements, 
including,  but  not  limited  to:  advertising  and 
public  relations  costs,  contributions  and 
donations,  entertainment  costs,  fines  and 
penalties,  lobbying  costs,  defense  of  fraud 
proceedings,  and  goodwill;  and 

4.  All  costs  included  in  this  proposal  are 
properly  allocable  to  Government  contracts 
on  the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  contracts  to  which  they  are  allocated 
in  accordance  with  applicable  acquisition 
regulations. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Firm: 

Signature: 

Name  of  Certifying  Official: ' 

TiUe:  

Date  of  Execution:  

(End  of  clause) 

(FR  Doc.  95-19863  Filed  8-15-95;  8:45  am] 
BILUNQ  COOE  a820-CP-M 


48  CFR  Parts  1  and  6 

[Federal  Acquisition  Circular  90-31;  Item 
viq 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administ^on  (NASA). 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  In  Federal  Acquisition 
Circular  (FAC)  84-60  (55  FR  36782, 
September  6, 1990),  sectllhi  52.237-9 
was  removed  and  reserved.  This  entry 
was  inadvertently  left  in  §  1.160.  This 
document  corrects  §  1.106  by  removing 
"52.237-9"  bom  the  List  of  approved 
OMB  ccHitrol  numbera. 

In  FAC  84-56  (55  FR  3881,  February 
5, 1990),  section  6.304(a)(1)  was 
incorrectly  revised.  This  document 
correctly  revises  section  6.304(a)(1)  by 
removing  subparagraphs  (a)(l)(i) 
through  (a)(l)(iv). 

DATES:  Effective  Date:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  FAC  90-31, 
Technical  Corrections. 
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Government  procurement. 

Dated:  August  7, 1995. 
C  Allen  Olson, 
Director,  Office  of  Federal  Acquisition  Policy. 

I  Therefore,  48  CFR  Parts  1  and  6  are 
Amended  as  set  forth  in  the  technical 
amendments  appearing  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1  and  6  continued  to  read  as 
follows: 

Audiority:  40  U.S.C.  486(c);  10  U.S.C 
Chapter  137;  and  42  U.S.C  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  imder  the 
"FAR  Segment"  and  "OMB  Control 
Number"  headings  by  removing 
"52.237-9"  and  "9000-0103", 
respectively. 

PART  6— COMPETITION 
REQUIREMENTS 

6.304    [Amended] 

3.  Section  6.304  is  amended  by 
removing  paragraphs  (a)(l)(i)  through 
(a)(l)(iv). 

[FR  Doc.  95-19864  Filed  8-15-95;  8:45  am] 
BILLINQCOOE  682»-EP-M 


Wednesday 
August  16,  1995 


Part  III 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  32 

Refuge-Specific  Hunting  and  Fishing 

Regulations;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50CFRPart32 
RIN  101S-AC80 

Refuge-Specific  hfunting  and  Flailing 
Regulationa 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  amend  certain 
regulations  that  pertain  to  migratory 
game  bird  himting,  upland  game 
hunting,  big  game  hunting  and  sport 
fishing  on  individual  national  wildlife 
refuges.  Refuge  hunting  and  fishing 
programs  are  reviewed  annually  to 
determine  whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions,  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications  to 
ensure  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individiial  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practical,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regiilations. 

DATES:  Comments  on  this  proposed  rule 
will  be  accepted  on  or  before  September 
15, 1995. 

ADDRESSES:  Assistant  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street  NW.,  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.  at  the  above 
address;  Telephone  (703)  358-1744. 
SUPPLEMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Himting  and  fishing  are 
regulated  on  refuges  to  (1)  ensure 
compatibility  with  refuge  purposes,  (2) 
properly  manage  the  wildhfe  resource, 
(3)  protect  other  refuge  values,  and  (4) 
ensvire  refuge  user  safety.  On  many 
refuges,  the  Service  poUcy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regtilations  to  ens\u«  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  and  fishing 
regtilations  may  be  issued  only  after  a 


wildhfe  refuge  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  himting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
fist  the  vdldlife  species  that  may  be 
hunted  or  are  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

Cross  Creeks  National  Wildlife  Refuge 
in  Tennessee  was  opened  to  migratory 
game  bird  himting  in  1984;  however, 
this  hunting  was  suspended  for  geese 
for  several  years.  Now,  in  cooperation 
with  the  State  of  Tennessee,  the  resident 
Canada  geese  hunt  is  being  restored. 
Text  is  being  added  to  paragraph  A. 
{Hunting  of  Migratory  Game  Birds)  of 
that  refuge  listing  to  reflect  this  change. 
The  Service  has  made  a  grammatical 
correction  in  paragraph  C.  (Big  Game 
Hunting)  of  Wichita  Mountains  National 
Wildlife  Refuge  in  Oklahoma  in 
correcting  the  "conditions"  language 
from  is  permitted  to  are  permitted.  The 
State  of  Alaska  made  no  revisions  to  its 
regulations.  The  alphabetical  Usting  of 
North  Platte  National  Wildlife  Refuge  is 
added  under  the  State  of  Nebraska.  The 
refuge  has  been  officially  opened  to 
sport  fishing  under  State  fishing 
regulations;  however,  it  was 
inadvertently  drop]>eid  from  the  listing 
when  refuge  hunting  and  fishing 
regulations  were  consolidated  in  1093. 
(58  FR  5064,  January  19, 1993J. 

Request  fbr  Comments 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
30-day  comment  period  is  specified  in 
order  to  facilitate  public  input  prior  to 
the  opening  of  the  1995-1996  hunting 
season.  Accordingly,  interested  persons 
may  submit  written  comments 
concerning  this  proposed  rule  to  the 
person  listed  above  under  the  heading 
ADDRESSES.  All  substantive  comments 
will  be  reviewed  and  considered. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(dKl)(A) 
of  the  NWRSAA  authorizes  the 


Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  pubUc  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
and  sport  fishing  plans  are  developed 
for  each  refuge  prior  to  opening  it  to 
hunting  or  fishing.  In  many  cases, 
refuge-specific  himting  and  fishing 
regulations  are  included  in  the  hunting 
and  sport  fishing  plans  to  ensure  the 
compatibility  of  the  hunting  and  sport 
fishing  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  himting  and  fishing  in  50 
CFR  part  32.  Continued  compliance  is 
ensured  by  annual  review  of  hunting 
and  sport  fishing  programs  and 
regulations. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Sti«et  NW.,  MS  224  ARLSQ, 
Washington,  D.C.  20240;  and  the  Office 
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of  Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0014), 
Washington.  D.C.  20530. 

Economic  EfiEect 

This  rulemaking  was  not  subject  to 
the  Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  proposed  rulemaking 
would  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
efiiect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
does  not  have  sufficient  Federalism 
iinphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Considerations 

Compliance  with  the  National 
Enviroiunental  Pohcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  is  ensured 
when  hunting  and  sport  fishing  plans 
are  developed,  and  the  determinations 
required  by  this  act  are  made  prior  to 
the  addition  of  refuges  to  the  Lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  The  changes  in  hunting 
and  fishing  herein  proposed  have  been 
reviewed  with  regard  to  Section  7  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  have  been  found 
to  either  have  no  affect  on  or  are  not 
likely  to  adversely  affected  listed 
species  or  critical  habitat.  The 
amendment  of  refuge-specific  himting 
and  fishing  regulations  are  subject  to  a 
categorical  exclusion  from  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildlife  refuge.  The  Service  exclusion 
found  at  516  DM  6,  App.  1,  1.4B(5)  is 
employed  here  as  these  amendments  are 
considered  "[m]inor  changes  in  the 
amounts  or  types  of  public  use  on  FWS 
or  State-managed  lands,  in  accordance 
with  regulations,  management  plans, 
and  procedures."  These  refuge-specific 
hunting  and  fishing  revisions  to  existing 
regulations  simply  qualify  or  otherwise 
define  an  existing  himting  or  fishing 
activity  for  purposes  of  resource 
management.  Information  regarding 
hunting  and  fishing  permits  and  the 


conditions  that  apply  to  individual 
refuge  hunts,  sport  fishing  activities  and 
maps  of  the  respective  areas  are  retained 
at  refuge  headquarters  and  can  be 
obtained  from  the  regional  offices  of  the 
U.S.  Fish  and  WildUfe  Service  at  the 
addresses  listed  below: 
Region  1 — 
Cahfomia,  Hawaii,  Idaho,  Nevada, 

Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  WildUfe 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
.  Telephone  (503)  231-6214. 
Region  2 — 
Arizona,  New  Mexico,  Oklahoma  and 

Texas. 
Assistant  Regional  Director — Refuges 
and  Wildhfe  U.S.  Fish  and  Wildhfe 
Service,  Box  1306,  Albuquerque, 
New  Mexico  87103;  Telephone 
(505)  766-1829. 
Region  3 — 
Illinois.  Indiana,  Iowa,  Michigan, 
Miimesota,  Missouri,  Ohio  and 
Wisconsin. 
Assistant  Regional  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  Wildhfe 
Service,  Federal  Building,  Fort 
SnelUng,  Twin  Cities,  Miimesota 
55111;  Telephone  (612)  725-3507. 
Region  4 — 
Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi, 
North  Carolina,  Teimessee,  South 
Carolina,  Puerto  Rico  and  the  Virgin 
Islands. 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  WildUfe 
Service,  1875  Century  Boulevard, 
Room  324,  Atlanta,  Georgia  30345; 
Telephone  (404)  679-7152. 
Region  5 — 
Coimecticut,  £)elaware,  District  of 
Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire, 
New  Jersey,  New  York. 
Pennsylvania,  Rhode  Island, 
Vermont,  Virginia  and  West 
Virginia. 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.-Fish  and  WildUfe 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035; 
Telephone  (413)  253-8550. 
Region  6 — 
Colorado,  Kansas,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah 
and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  Wildhfe 
Service,  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 
Region  7 — 
Alaska. 
Assistant  Regional  Director — Refuges 


and  WildUfe.  U.S.  Fish  and  WildUfe 
Service,  1011  E.  Tudor  Rd., 
Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 
Duncan  L.  Brown,  Esq.,  Ehvision  of 
Refuges.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240,  is  the 
primary  author  of  this  rulemaking 
document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements,  Wildlife, 
WildUfe  refuges. 

Accordingly,  Part  32  of  Chapter  I  of 
Tide  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  foUows: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Audiority:  5  U.S.C.  301;  16  U.S.C  460k. 
664.  668dd,  and  7151. 

§32.7    [Amended]. 

2.  Section  32.7  is  amended  by  adding 
the  alphabetical  Usting  of  "North  Platte 
National  WildUfe  Refuge"  under  the 
State  of  Nebraska. 

3.  Section  32.22  Arizona  is  amended 
by  revising  paragraph  A.  of  BiU 
WilUams  River  National  WildUfe 
Refuge;  and  by  adding  paragraphs  A.8. 
through  A.13.  inclusive,  revising 
paragraph  B.4.  and  adding  paragraphs 
B.5.  and  B.6.  to  Cibola  National  WildUfe 
Refuge  to  read  as  follows: 

$32.22    Arizona. 


Bill  Williams  River  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Legal  weapon  is  shotgun  only. 


Qbola  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  '  *  • 


8.  Hunting  is  not  permitted  within  50  yards 
of  any  road  or  levee. 

9.  Decoys  are  required  for  waterfowl 
hunting  and  must  be  removed  from  the 
refuge  daily. 

10.  Waterfowl  hunters  are  limited  to  10 
shells  p>er  day  in  Farm  Unit  2. 

11.  During  the  Arizona  waterfowl  season. 
Farm  Unit  2  is  closed  to  dove  hunting  until 
noon  each  day. 

12.  In  Farm  Unit  2,  waterfowl  hunters  must 
remain  within  50  feet  of  designated  station 
while  hunting  except  when  actively 
retrieving  downed  birds. 
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13.  During  the  goose  season  the  Hart  Mine 
Marsh  Area  is  clewed  to  hunting  until  10  a.m. 
daily. 

B.  Upland  Game  Hunting.  '  '  * 

•  *         •         •         • 

4.  Hunting  of  cottontail  rabbit  is  permitted 
from  September  1  through  the  last  day  of  the 
respective  State's  quail  season. 

5.  During  the  Arizona  waterfowl  season, 
hunting  of  quail  and  rabbit  is  not  permitted 
in  Fann  Unit  2  until  noon. 

6.  Hunting  is  not  permitted  within  50  yards 
of  any  road  or  levee. 

*  .    •         •         •         * 

4.  Section  32.23  Arkansas  is  amended  by 
revising  paragraphs  B.  and  C.  of  Felsanthal 
National  Wildlife  Refuge;  by  revising 
paragraphs  B.  and  C.  of  Overflow  National 
Wildlifis  Refuge;  and  by  revising  paragraphs 
D.l.  and  D.4.  of  White  River  National 
Wildlife  Refuge  to  read  as  follows: 

$32^    Arliani 


Felsenthal  National  Wildlife  Refuge 

•  *        *        •        • 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon,  opossum, 
beaver,  nu&ia,  and  coyote  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Himting  of  white- 
tailed  deer,  tiu^ey  and  feral  bogs  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

•  •         •         •         • 

Overflow  National  Wildlife  Refuge 

•  •        •        •        • 

B.  Upland  Game  Hunting.  Hunting  <A 
quail,  sqvurrel,  rabbit,  raccoon,  opossiun. 
beaver,  nutria,  and  coyote  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer,  turkey,  and  feralbogs  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 


White  River  National  Wildlife  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  •  •  • 

1.  Fishing  is  pwrmitted  from  March  1 
through  November  30  exc«pt  as  posted  and 
as  follows:  fishing  is  permitted  year-roimd  in 
LaGrueu,  Essex,  Prairie,  and  Brooks  Bayous, 
Big  Island  Chute,  Moon  Lake  and  Belknap 
LsJce  next  to  Arkansas  Highway  1,  Indian 
Bay,  the  Arkansas  Post  Canal  and  adjacent 
drainage  ditches,  those  borrow  ditches 
located  adjacent  to  the  West  bank  of  that 
portion  of  the  White  River  Levee  north  of  the 
Arkansas  Power  and  Light  Company  power 
line  right-of-way,  and  all  refuge  owned 
waters  located  North  of  Arkansas  Highway  1. 

•  •         •         •         • 

4.  Frogging  is  permitted  on  all  refuge 
OMHied  waters  open  for  sport  fishing  as 
follows:  South  of  Arkansas  Highway  1, 
frogging  is  fiermitted  from  the  beginning  of 
the  State  season  through  NovemW  30;  North 


of  Arkansas  Highway  1,  frogging  is  permitted 
for  the  entire  State  season.  The  use  of  bow 
and  arrow  for  taking  bullfrogs  is  prohibited. 

5.  Section  32.24  California  is 
amended  by  revising  paragraphs  A.I., 
A.2..  and  A.3.  of  Delevan  National 
Wildlife  Refuge;  by  adding  new 
paragraph  A. 5.  to  Kesterson  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.I.  and  A.2.  of  Modoc  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.I.,  A.2.,  and  B.l.  of  Sacramento 
National  Wildlife  Refuge;  and  by  adding 
new  paragraph  A.  5.  and  revising 
paragraph  B.  of  San  Luis  Natioi^ 
Wildlife  Refuge  to  read  as  follows: 

§32.24    Calif omia. 

***** 

Delevan  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.*  '  * 

1.  Firearms  must  be  unloaded  while  being 
transported  between  parking  arees  and 
spaced  blind  areas. 

2.  Snipe  hunting  is  not  permitted  in  the 
spaced  blind  area. 

3.  Himters  assigned  to  the  spaced  blind 
area  are  restricted  to  within  100  £aet  of  their 
assigned  hunt  site  except  for  retrieving 
downed  birds,  placing  decoys,  or  traveling  to 
and  bom  the  area. 


Kesterson  National  Wildlife  Refuge 

A.  Hunting  ofh4igratory  Game  Birdat  *  *  * 

•         •         •         *         * 

5.  Access  to  Salt  Slough  is  via  boats  only. 
Boats  may  only  be  launched  at  the  Highway 
140  (Fremont  Ford  State  Recreational  Area) 
and  Highway  165  access  points.  The  use  of 
air-tbrust  and/or  inboard  water  thrust  boats 
is  not  permitted.  The  speed  limit  of  5  mph 
is  in  effect 


Modoc  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  •  * 

1.  A  permit  issued  by  the  refuge  to  hunters 
with  advance  reservations  only  is  required 
for  the  first  weekend. 

2.  After  the  first  weekend  of  the  open 
season,  hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays.  Hunters 
must  check  in  and  out  of  the  refuge  by  use 
of  sel^service  permijts. 


Sacramento  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  '  * 

1.  Firearms  mtist  be  imloaded  while  being 
transported  between  parking  areas  and 
spaced  blind  areas. 

2.  Sni{>e  hunting  is  not  permitted  in  the 
spaced  blind  area. 
***** 

B.  Upland  Game  Hunting.  •  •  * 

1.  A  sp)ecial  one-day  only  pheasant  hunt  is 
p)ermitted  in  the  spaced  blind  area  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 


San  Luis  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  ^  • 

***** 

5.  Vehicles  may  stop  only  at  designated 
parking  areas;  the  dropping  of  passengers  or 
equipment,  or  stopping  between  designated 
parking  areas  is  prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasants  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shotshells. 

2.  Hunters  may  not  possess  more  than  25 
shotshells  while  in  the  field. 
***** 

6.  Section  32.25  Colorado  is  amended 
by  revising  paragraphs  A.  and  B.  of 
Arapaho  National  Wildlife  Refuge  to 
read  as  follows: 

$32.25    Colorado. 

*  •        •        •        • 

Arapaho  Natjonal  Wildlife  Refug/e 

A.  Hunting  of  Migratory  Game  Birds. 
Himting  of  migratory  game  birds  is  allowed 
on  designated  areas  of  thvrefuge  pursuant  to'' 
State  law. 

B.  Upland  Game  Hunting.  Upland  game 
hunting  is  allowed  on  designated  areas  of  the 
refuge  pursuant  to  State  law  and  subject, 
also,  to  the  following  condition:  Hunters 
shall  possess  and  use.  while  in  the  field,  only 
nontoxic  shot 

*  •         *         •         • 

7.  Section  32.27  Delaware  is  amended 
by  adding  new  paragraph  B.4.,  revising 
introductory  language  of  paragraph  Q, 
and  adding  new  paragraph  C.4.  to 
Bombay  Hook-Natiraial  Wildlife  Refuge; 
and  by  adding  new  paragraph  B.4.  to 
Prime  Hook  National  WildUfe  Refuge  to 
read  as  follows: 

§32.27    Delaware. 

*  •       -  *        •        » 

Bombay  Hook  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  •  * 

***** 

4.  Shotgun  hunters  will  possess  and  use. 
while  in  die  field,  only  non-toxic  shot. 

*  *         *         *         « 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

***** 

4.  A  valid  State  permit  is  required  for 
turkey  hunting. 

***** 

Prime  Hook  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  •  • 

***** 

4.  Shotgtm  hunters  will  possess  and  use. 
while  in  the  field,  only  non-toxic  shot. 

***** 

8.  Section  32.31  Idaho  is  amended  by 
revising  paragraph  D.  of  Kootenai 
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National  Wildlife  Refuge  to  read  as 
follows: 

§32.31    Idaho. 

*l  I      •        *        *        • 

Kootenai  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  Fishing  is  permitted  only 
on  Myrtle  Creek  subject  to  the  following 
condition:  Only  bank  fishing  is  permitted. 
Fishing  from  boats,  float  tubes,  or  other 
personal  flotation  devices  is  prohibited. 
***** 

9.  Section  32.32  Illinois  is  amended 
by  revising  paragraph  D.l.  and  adding 
new  paragraph  D.5.  to  Chautauqua 
National  Wildlife  Refuge;  by  adding 
new  paragraphs  A. 3..  A.4.  and  B.3.  to 
Crab  Orchard  National  Wildlife  Refuge; 
by  adding  new  paragraph  B.3..  and 
revising  paragraph  C.  of  Cypress  Creek 
National  Wildlife  Refuge;  by  adding 
new  paragraph  B.3.  to  Mark  Twain 
National  Wildlife  Refuge;  and  by  adding 
new  paragraph  B.4.  to  Upper 
Mississippi  River  National  Wildlife 
Refuge  to  read  as  follows: 

§32.32    Illinois. 


Chautauqua  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  *  '  * 

1.  Sport  fishing  is  allowed  on  Lake 
Chautauqua  frt>m  February  15  through 
October  15.  Sport  fishing  is  not  allowed  in 
the  Waterfowl  Hunting  Area  during 
waterfowl  hunting  season. 
***** 

5.  Weis  Lake  on  the  Cameron  Unit  is  closed 
to  all  public  entry  bom  October  16  through 
February  14. 


B.  Upland  Game  Hunting.  '  '  ' 

***** 

3.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  bobwhite  quail. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  p>ennitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  must  check  in  and  out  of  the 
refuge  each  day  of  hunting. 

2.  Hunting  blinds  may  not  be  left  over 
night  on  the  refuge. 


Mark  Twain  National  Wildlife  Refuge 

*  -  *        *        *        * 

B.  Upland  Game  Hunting.  *  *  * 

*  *         *         *    '     * 

3.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  all  permitted  birds, 
except  wild  turkeys.  The  possession  and  use 
of  lead  shot  is  still  permitted  for  wild  turkey 
hunting. 


Upper  Mississippi  River  National 
Wildlife  and  Fish  Refuge 

***** 

B.  Upland  Game  Hunting.  •  •  • 

***** 

4.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  squirrels,  and  all 
permitted  birds,  except  wild  turkeys.  The 
possession  and  use  of  lead  shot  is  still 
permitted  for  wild  tiu'key  hunting. 
***** 

10.  Section  32.33  Indiana  is  amended 
by  adding  new  paragraph  B.4.  to 
Muscatatuck  National  Wildlife  Refuge  to 
read  as  follows: 

§32.33    Indiana. 


Crab  Orchard  National  Wildlife  Refiige      Muscatatuck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


tl 


3.  Waterfowl  hunters  may  not  possess 
more  than  20  shells  during  the 
combined  duck  and  goose  seasons. 
Goose  htmters  may  not  possess  more 
than  10  shells  during  the  goose  season. 

4.  Himting  in  the  Cambria  Neck  dove 
field  is  closed  on  Tuesdays  and 
Thiu^days.  Ml  Cambria  Neck  dove 
hunters  are  required  to  sign,  in  and  out 
and  report  their  harvest. 

B.  Upland  Game  Hunting.  *  •  * 
*         *         •         *         * 

3.  Only  non-toxic  shot  may  be  used  or 
possessed  while  htmting  all  permitted  birds, 
except  wild  turkeys.  The  possession  and  use 
of  lead  shot  is  still  permitted  for  wild  turkey 
hunting. 


I  >pre8s  Creek  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  • 

***** 

4.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  for  bobwhite  quail. 
***** 

11.  Section  32.34  Iowa  is  amended  by 
revising  paragraph  B.  of  Union  Slough 
National  Wildlife  Refuge;  and  by  adding 
new  paragraph  B.3.  to  Walnut  Creek 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.34    Iowa. 


Union  Slough  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  in  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Only  non-toxic  shot  may  be  used 
or  possessed  while  hunting  all  permitted 
birds,  except  wild  tiirkeys.  The  possession 


and  use  of  lead  shot  is  still  permitted  for  wild 
turkey  hunting. 


Wahiut  Creek  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 
***** 

3.  All  hunters  must  wear  one  or  more  of 
the  following  articles  of  visible,  external, 
solid  blaze  orange  clothing:  a  vest,  coat, 
jacket,  sweatshirt,  sweater,  shirt  or  coveralls. 

***** 

12.  Section  32.35  Kansas  is  amended 
by  revising  paragraphs  B.  and  C.  of  Flint 
Hills  National  Wildlife  Refuge;  and  by 
revising  paragraphs  A.  and  B.  of  Quivira 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.35    Kansas. 


Flint  Hills  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1 .  Dogs  may  not  be  used  for  hunting 
furbearing  animals  or  non-game  animals. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot  or  rimflre 
firearms. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  shotguns,  muzzleloading  firearms, 
or  bow  and  arrow  are  jaermitted  except 
during  controlled  hunts. 

2.  Hunters  shall  pK>ssess  and  use,  while  in 
the  field,  only  non-toxic  shot  while  shotgun 
hunting  for  turkey. 


Quivira  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails  (Virginia 
and  Sora  only),  mourning  doves,  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Non-toxic  shot  is  required  when 
hunting  any  game  on  the  refuge.  The 
possession  of  lead  shot  in  the  field  is 
prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  bobwhite  quail,  squirrel,  and  rabbit 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  refuge  is  closed  to  all  hunting  from 
March  1  through  August  31. 

2.  Squirrels  and  rabbits  may  only  be 
hunted  during  the  portion  of  the  iOansas 
seasons  that  fall  outside  the  March  1  through 
August  31  closed  period. 
***** 

13.  Section  32.36  Kentucky  is 
amended  by  revising  paragraph  D.l.  of 
Reelfoot  National  Wildhfe  Refuge  to 
read  as  follows: 

§32.36    Kentucky. 
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Reelfbot  Natioiial  Wildlife  Refuge 

*        •        *        •        • 

D.  Sport  Fishing.  '  *  * 

1.. Fishing  is  permitted  on  the  Long  Point 
Unit  (north  of  Upper  Blue  Basin)  from  March 
15  through  November  15  and  on  the  Grassy 
Island  Unit  (south  of  the  Upper  Blue  Basin) 
from  February  1  through  November  15. 
***** 

14.  Section  32.37  Louisiana  is 
amended  by  revising  paragraphs  B., 
D.I.,  D.4.  and  removing  paragraph  D.5. 
of  Catahoula  National  Wildlife  Refuge  to 
read  as  follows: 

132.37    LouMana. 


Catahoula  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon,  squirrel,  rabbit,  and  feral  hogs  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  •  •  * 

1.  Fishing  is  permitted  from  one  hour 
before  sunrise  until  one-half  hour  after 
simset.  Only  pole  and  line  or  rod  and  reel 
fishing  is  permitted.  Snagging  is  prohibited. 
***** 

4.  All  other  refuge  waters,  including  Duck 
Lake,  Muddy  Bayou,  ditches,  all  outlet 
waters,  and  all  flooded  woodlands  are  open 
to  fishing  and  boating  from  March  1  through 
October  31. 
***** 

15.  Section  32.38  Maine  is  amended 
by  revising  paragraph  B.2.  of  Rachel 
Carson  National  Wildlife  Refuge;  and  by 
revising  paragraphs  A.  and  B.  of 
Stmkhaze  Meadows  National  Wildlife 
Refuge  to  read  as  follows: 


S  32.38    Maine. 


I 


Rachel  Canon  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  *'* 

***** 

2.  Himters  will  possess  and  use.  while 
in  the  field,  only  non-toxic  shot. 

Sunkhaze  Meadows  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  pursuant  to 
State  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Shotgun  hunters  will  and  possess 
and  use,  while  in  the  field,  only  non-toxic 
shot. 

16.  Section  32.39  Maryland  is 
amended  by  adding  new  paragraph  B.6. 
to  Patuxent  Wildlife  Research  Center  to 
read  as  follows: 


$32.39    Maryland. 

*  •        •        *        • 

Patuxent  Wildlifie  Research  Center 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

6.  Shotgun  hunters  will  possess  and  use, 
while  in  the  field,  only  non-toxic  shot 

*  *         •         •         • 

17.  Section  32.40  Massachusetts  is 
amended  by  adding  new  paragraph  B.3. 
to  Oxbow  National  Wildlife  Refuge  to 
read  as  follows: 

$32.40    Massadiusetts. 

***** 

Oxbow  National  Wildlifie  Refuge 

*  *        •        •        * 

B.  Upland  Game  Hunting.  •  •  * 

3.  Hunters  will  possess  and  use,  while  in 
the  field,  only  non-toxic  shot 

***** 

18.  Section  32.42  Minnesota  is 
amended  by  adding  new  paragraph  B.l. 
to  Big  Stone  National  Wildlife  Refuge; 
by  adding  new  paragraph  B.3.  to 
Minnesota  Valley  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B.,  C. 
and  D.  of  Morris  Wetland  Management 
District;  by  adding  new  paragraph  B.l. 
and  revising  paragraph  C.4.  of  Rice  Lake 
National  Wildlife  Refuge;  by  adding 
new  paragraph  B.l.  to  Sherburne 
National  Wildlife  Refuge;  and  by 
revising  introductory  language  of 
paragraph  A.  and  revising  paragraph  B. 
of  Tamarac  National  Wildlife  Refuge  to 
read  as  follows: 

$32.42    Minnesota. 


C.  Big  Game  Hunting.  Big  game  hunting  is 
permitted  throughout  the  district 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
tlirou^out  the  district. 

Rice  Lake  National  Wildlifie  Refuge 


Big  StcMie  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  "  * 
1.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  for  partridge  or  ring- 
necked  pheasant 

***** 

Minnesota  Valley  National  Wildlifie 
Refuge 

*        *        •        •        • 

B.  Upland  Game  Hunting.  *  *  ' 

3.  Only  non- toxic  shot  may  be  used  or 
possessed  while  hunting  for  ring-necked 
pheasant 


Morris  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
throughout  the  district. 

B.  Upland  Game  Hunting.  Upland  game 
himting  is  permitted  throughout  the  district. 


B.  Upland  Game  Hunting.  *  *  * 

1.  Only  non- toxic  shot  may  be  used  or 
possessed  while  hunting  for  sharp-tailed 
grouse,  rufied  grouse,  or  spruce  grouse. 

C.  Big  Game  Hunting.  '  *  ' 
***** 

4.  Hunting  of  deer  on  the  Rice  Lake  Unit 
is  by  firearm  and  archery;  hunting  on  the 
Sandstone  Unit  is  by  archery  only. 


Sherburne  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  * 

1.  Only  non-toxic  shot  may  be  used  or 

possessed  while  hunting  for  ruSied  grouse  or 

ring-necked  pheasant 


Tamarac  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  gaese,  ducks,  coots,  woodcock 
and  sni{}e  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 


B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  gray  and  fox  squirrel, 
cottontail  rabbit,  jackrabbit,  snowshoe  hare, 
red  fox,  raccoon,  and  striped  skimk  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  by  tribal  members  is  in 
accordance  with  White  Earth  Indian 
Reservation  regulations  on  those  parts  of  the 
Reservation  that  are  part  of  the  refuge. 

2.  Red  fox,  raccoon,  and  striped  skunk  may 
be  hunted  only  &t>m  one-half  hour  before 
stuirise  until  sunset  during  of)en  seasons  for 
other  small  game  species.  Dc^  may  not  be 
used  for  fox  or  raccoon  hunting. 
***** 

19.  Section  32.45  Montana  is 
amended  by  revising  paragraph  B.  of 
Black  Coulee  National  Wildlife  Refuge; 
by  adding  paragraph  B.3.  to  Bowdoin 
National  Wildlife  Refuge;  by  revising 
paragraph  B.  of  Lake  Mason  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.,  C,  and  D.  of  Lee  Metcalf  National 
Wildlife  Refuge;  and  by  revising 
paragraph  B.  of  Warhorse  National 
Wildlife  Refuge  to  read  as  follows: 

$32.45    Montana., 


Black  Coulee  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
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condition:  Hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


Bowdoin  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  •  • 

***** 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

***** 

Lake  Mason  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hvmting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunters  shall  pKissess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

*  1 1    *         *         *         * 

Lee  Metcalf  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  may  not  use  or  possess  more 
than  15  shells  per  day. 

2.  Shooting  is  permined  only  from  or 
within  10  feet  of  designated  blinds. 

3.  Maximum  of  5  hunters  per  blind. 

4.  Hunters  are  required  to  record  hunt 
information  at  Hunter  Access  Points. 

•  •         •         *         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Hunters  are  required  to  enter  and  exit 
and  record  himt  information  at  Htmter 
Access  Points. 

3.  Deer  stands  left  on  the  refuge  must  be 
identified  with  a  name  and  address  and  be 
accessible  to  other  hunters. 

4.  Deer  may  not  be  retrieved  from  closed 
areas  without  prior  consent  fttjm  refuge  staff. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige.  All  fishing  is 
pursuant  to  State  law. 


Warhorse  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic, 
shot. 


20.  Section  32.46  Nebraska  is 
amended  by  revising  paragraph  D.  of 
North  Platte  National  Wildlife  Refuge  to 
read  as  follows: 

§32.46    Nebraslta. 


North  Platte  National  Wildlife  Refuge 


D.  Sport  Fishing.  Sport  fishing  is  allowed 
on  designated  areas  of  the  refuge  pursuant  to 
State  law. 


21.  Section  32.47  Nevada  is  amended 
by  revising  paragraphs  A.  and  B.  of  Ash 
Meadows  National  Wildlife  Refuge;  and 
by  revising  paragraph  C.  of  Desert 
National  Wildlife  Refuge  to' read  as 
follows: 

§32.47    Nevada. 


C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer  is  peimitted  on 
designated  areas  of  the  refuge. 

***** 

23.  Section  32.51  New  York  is 
amended  by  adding  new  paragraph  B.4. 
to  Iroquois  National  Wildlife  Refuge  to 
read  as  follows: 

§32.51    NewYoriL 


Iroquois  National  Wildlife  Refuge 


Ash  Meadows  National  Wildlife  Refuge         B.  Upland  Game  Hunting.  * 


A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
snipe,  and  dove  is  permitted  on  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbits  and  jackrabbits  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  cottontail  rabbits  and 
jackrabbits  is  permitted  only  during  the  State 
quail  hunting  season. 

2.  Only  shotguns  are  permitted. 


Desert  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  bighorn 
sheep  is  permitted  on  designated  areas  of  the 
range  subject  to  the  following  conditions: 

1.  Bighorn  sheep  guides  are  required  to 
obtain  a  Special  Use  Permit  prior  to  taking 
clients  onto  the  range. 

2.  Natural  bighorn  sheep  mortality  (pick-up 
heads)  found  on  the  range  are  government 
property  and  possession  or  removal  of  them 
bom  the  range  is  not  permitted. 

22.  Section  32.50  New  Mexico  is 
amended  by  adding  new  paragraphs 
A.5.  and  A.6.,  and  revising  paragraphs 
B.  and  C.  of  Bitter  Lake  National 
Wildlife  Refuge  to  read  as  follows: 

§32.50    New  Mexico. 


Bitter  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  *  * 
***** 

5.  Hunting  in  Hunt  Area  B  is  permitted  on 
all  days  within  the  State  authorized  season. 

6.  Himting  in  Hunt  Area  C  is  permitted 
frtjm  mid-October  through  the  end  of 
January,  on  Tuesday,  Thursday,  and  Saturday 
of  each  week  bom  one-half  hour  before 
sunrise  to  1  p.m.  Dove  hunting  is  prohibited 
in  Hunt  Area  C. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  conontail,  and  jack  rabbits  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

2.  Hunting  in  Hunt  Area  B  is  permitted  on 
all  days  within  the  State  authorized  seasons. 

3.  The  hunting  of  rabbit  and  quail  is 
prohibited  in  Hunt  Area  C 


4.  Shotgun  hunters  will  possess  and  use, 
while  in  the  field,  only  non-toxic  shot 

***** 

24.  Section  32-52  North  Carolina  is 
amended  by  revising  paragraph  D.l.  of 
Pee  Dee  National  Wildlife  Refuge-,  and 
by  revising  introductory  language  of 
paragraph  B.,  revising  paragraph  C.2., 
and  adding  new  paragraphs  B.7.,  B.8., 
C.8.  and  C.9.  to  Pocosin  Lakes  National 
Wildlife  Refuge  to  read  as  follows: 

§32.52    North  Carolina 

*        •        •        •        • 

Pee  Dee  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  *  *  • 
1.  Fishing  is  permitted  &x>m  March  15 
through  October  15. 


Pocosin  Lakes  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  raccoon,  opossum,  rabbit,  and 
fox  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

***** 

7.  Hunters  shall  use  only  shotguns  and/or 
22  caliber  rim-fire  rifles  for  upland  game 
himts. 

8.  Hunters  shall  f>ossess  and  use,  while  in 
the  field,  only  nontoxic  shot  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  *  •  • 
***** 

2.  Only  shotguns,  muzzle-loaders,  and  bow 
and  arrow  are  allowed  for  big  game  hunts. 
***** 

8.  Archery  hunting  on  the  Pungo  Unit  is 
permitted  during  the  regular  State  archery 
season  and  from  November  1  through  30. 
State  bag  limits  apply. 

9.  Shotgun,  muzzle  loaders,  and  bow  and 
arrow  are  permitted  on  the  Pungo  Unit 
subject  to  the  following  condition:  Permits 
are  required. 
***** 

25.  Section  32.53  North  Dakota  is 
amended  by  revising  paragraph  B.  of 
Arrowwood  National  Wildlife  Refuge; 
by  revising  paragraphs  B.,  C.I.,  C.2.,  and 
adding  paragraphs  C.3.  through  C.7. 
inclusive  to  Audubon  National  Wildlife 
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Refuge;  by  adding  paragraph  B.3.  to  J. 
Clark  Salyer  National  Wildlife  Refuge; 
by  revising  paragraph  B.  of  Lake  Alice 
National  WildUfe  Refuge;  by  revising 
paragraph  C.  of  Lake  Nettie  National 
Wildlif^  Refuge;  by  revising  paragraphs 
B.,  C,  and  D.  of  Long  Lake  National 
Wildlife  Refuge;  by  adding  paragraph 
B.3.  to  Lostwood  National  Wildlife 
Refuge;  by  revising  paragraph  C.  of 
Slade  National  Wildlife  Refuge;  and  by 
revising  paragraphs  B.  and  C.  of 
Tewaukon  National  Wildlife  Refuge  to 
read  as  follows: 

132.53    North  Dakota. 

*  •        *        *        * 

AiTowwood  National  Wildlife  Refuge 

•  *        •        •        * 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse,  partridge, 
rabbit  and  fox  is  permitted  on  designated 
areas  of  the  refuge  sobject  to  the  following 
conditions: 

1.  Hunting  is  permitted  from  December  1st 
through  the  end  of  the  regular  seasons. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Audubon  National  Wildlife  Refuge 

•        •        »        *        • 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasants,  gray  partridge  and  sharp- 
tailed  grouse  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  from  December  1 
until  the  close  of  the  State  season. 

2.  Only  non-toxic  shot  is  permitted  for 
upland  game  hunting. 

3.  All  islands  are  dosed  to  hunting. 

4.  Vehicle  use  is  restricted  to  the  tour  route 
road  only. 

C.  Big  Game  Hunting.  *  *  * 

1.  Rifle  and  muzzleloader  deer  hunting 
opens  according  to  State  regulations. 

2.  Refuge  and  State  permits  are  required  for 
the  first  one  and  one-half  days  of  the  State 
riile  season. 

3.  Orange  clothing  is  required  for  deer 
hunters  as  pter  State  regulations. 

4.  Hunting  with  bow  and  arrow  is 
permitted  only  the  day  following  the  close  of 
the  State  deer  firearms  season  through  the 
close  of  the  State  archery  season. 

5.  All  islands  are  closed  to  hunting. 

6.  All  refuge  roads  are  closed  for  use  by 
rifle  deer  hunters  except  for  retrieval  of  deer. 

7.  Muzzleloader  and  archery  deer  hunters 
may  use  the  auto  tour  route  for  access  during 
the  hunt  and  all  roads  for  retrieval  of  deer. 


Lake  Alice  National  Wildlife  Refuge 

•        *        •        •        • 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  and  fox  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 


Lake  Nettie  National  Wildlife  Refiige 

•        •        *        *        • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Deer  himting  with  rifle  and 
muzzleloader  is  subject  to  all  State 
regulations  and  license  units. 

2.  Deer  archery  hunting  is  open  the  day 
following  the  close  of  the  rifle  deer  hunting 
season  through  the  close  of  the  State  archery 
season. 


Long  Lake  National  Wildlife  Refuge 

•        •        •        *        * 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  shar{>-tailed  grouse  and 
gray  partridge  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  steel  shot  may  be  used. 

2.  Upland  gamebird  season  is  from 
December  1  through  the  end  of  the  State 
season. 

C.  Big  Game  Hunting.  Hunting  of  deer  only 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  ■ 

1.  Hunters  must  enter  the  refuge  on  foot 
only. 

2.  Archery  hunting  is  not  allowed  during 
the  firearm  deer  season. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refijge  subject  to  the 
following  conditions: 

1.  bank  fishing  is  restricted  to  public  use 
areas  on  Unit  1 ,  Unit  2,  and  Long  Lake  Creek. 

2.  Boat  fishing  is  restricted  to  Unit  1. 

3.  Boats  are  restricted  to  25  HP  maximum. 

4.  Boats  are  restricted  to  the  period  from 
May  1  through  September  30. 

5.  Ice  fishing  is  restricted  to  Unit  1. 

6.  Ice  houses  must  be  removed  by  March 
1  annually. 


Lostwood  National  Wildlife  Refuge 

•        *        •        •        * 

B.  Upland  Game  Hunting.  *  ** 


*  * 


*  * 


3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


*         * 


*         * 


I.  aark  Salyer  National  WUdlife  Refuge    g,^^^  ^^^^^^  ^y^,^^ 

•        •        *        *        * 
B.  Upland  Game  Hunting.  *  *  * 


3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


C.  Big  Game  Hunting.  Deer  hunting  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Himters  may  enter  the  refuge  on  foot 
only. 


2.  Archery  hunting  is  not  allowed  during 
the  firearm  deer  season. 


Tewaukon  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant  is  permitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge. 
***** 

26.  Section  32.55  Oklahoma  is  amended  by 
revising  paragraphs  C.  and  D.4.  of  Wichita 
Mountains  Wildlife  Refuge  to  read  as  follows: 


§32.56    Oklahoma. 

***** 

Wichita  Mountains  National  Wildlife 
Refuge 

***** 

C.  Big  Game  Hunting.  Hunting  of  elk  and 
white-tailed  deer  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  and  payment  of  a  fee  are 
required. 

D.  Sport  Fishing.  "  * 
***** 

4.  Lake  Elmer  Thomas  is  open  to  fishing. 
Bass  fishing  on  Lake  Elmer  Thomas  is 
restricted  to  catch  and  release. 

27.  Section  32.56  Oregon  is  amended 
by  revising  paragraphs  A.I.,  A.2.,  A.5., 
B..  D.I.,  D.3.,  and  removing  paragraphs 
A.6.,  A.7.,  B.5..  and  D.5.  of  Cold  Springs 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.2.  and  B.l.  of  Malheur 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.I.,  A.2.,  A.4.,  A.5.,  A.6., 
B..  D.I.,  and  D.2.,  and  adding  new 
paragraph  D.3.,  and  removing  paragraph 
A.7.  of  McKay  Creek  National  Wildhfe 
Refuge;  and  by  revising  paragraphs  A.I., 
A.4.,  A.5.,  revising  introductory 
language  of  paragraph  B.,  revising 
paragraphs  B.l..  B.3.,  B.4.,  B.5..  D.l. 
through  D.4.  inclusive,  and  removing 
paragraphs  A.6.  through  A.8.  inclusive 
of  Umatilla  National  Wildlife  Refuge  to 
read  as  follows: 

$32.56    Oregon. 


Cold  Springs  National  Wildlife  Refuge 

A.  Hunting  ofMig^tory  Game  Birds.  *  *  * 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset.  Decoys  and 
other  personal  property  may  not  be  left  on 
the  refuge  overnight. 

2.  Hunting  IS  permitted  only  on  Tuesdays, 
Thursdays,  Saturdays,  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day. 
***** 

5.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  permitted  on 
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designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one- half  hours  after  simset 

2.  Hunting  is  permitted  only  on  Tuesdays, 
Tbiusdays,  Satiutiays,  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 

4.  Himters  may  not  possess  more  than  25 
shells  while  in  the  field. 

•        •        •        *        • 

D.  Sport  Fishing.  *  *  * 

1.  Use  of  non-motorized  boats  and  boats 
with  electric  motors  is  permitted  from  March 
1  through  September  30. 

***** 

3.  Fishing  is  permitted  only  with  hook  and 
line. 


Malheur  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•  •         •         •         • 

2.  Snipe  and  dove  hunters  shall  possess 
and  use,  while  in  the  field,  only  non-toxic 
shot. 

B.  Upland  Game  Hunting.  •  •  • 

1.  Hunting  of  pheasant,  quail,  partridge, 
and  rabbit  is  permitted  fitim  the  third 
Saturday  in  November  to  the  end  of  the  State 
pheasant  season  in  designated  zones  of  the 
Blitzen  Valley  east  of  Highway  205.  Hunting 
is  also  f>ermitted  on  Malheur  Lake  diuing  the 
waterfowl  hunting  season. 

•  •         •         •         • 

McKay  Creak  National  Wildlife  Refuge 

A.  Hunting  ofMigratoiy  Game  Birds.  '  *  * 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one- half  hours  after  sunset.  Decoys  and 
other  personal  property  may  not  be  left  on 
the  refuge  overnight. 

2.  Hunting  is  permitted  only  on  Tuesdays, 
Satiutiays,  ThaWksgiving  Day,  Christmas  Day 
and  New  Year's  Day. 
***** 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

5.  Permits  are  required  for  the  opening 
weekend  of  the  season  when  it  coincides 
with  the  season  opening  for  upland  game 
birds. 

6.  The  use  of  boats  is  prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  {>ermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  reftige  is  open  &x>m  5  a.m.  to  one 
and  one-half  hours  after  sunset. 

2.  Hunting  is  permitted  only  on  Tuesdays, 
Thursdays,  Saturdays,  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

5.  Permits  are  required  for  the  opening 
weekend  of  the  season. 
***** 

D.  Sport  Fishing.  '  '  * 
1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset. 


2.  Fishing  is  permitted  from  March  1 
through  September  30. 

3.  Fishing  is  permitted  only  with  hook  and 
line. 


Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  •  * 
1.  The  refuge  is  of>en  from  5  a.m.  to  one 

and  one-half  hours  after  sunset  except  for  the 
Hunter  Check  Station  parking  lot  at  the 
McCormack  Unit  whidi  is  open  each 
morning  two  hours  prior  to  State  shooting 
hours  for  waterfowl.  Decoys,  boats  and  other 
personal  property  must  be  removed  frtjm  the 
refuge  following  each  day's  hunt 
•         *         •         *         • 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

5.  Permits  are  required  for  hunting  on  the 
McCormack  Unit. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  upland  game  birds  is  not 
allowed  until  noon  of  each  hunt  day. 
***** 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 

4.  Hunters  may  not  possess  niore  than  25 
shells  while  in  the  field. 

5.  Permits  are  required  for  hunting  on  the 
McCormack  Unit. 


D.  SportFishing.  *  '* 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset. 

2.  Fishing  is  permitted  on  refuge 
impoundments  and  ponds  from  February  1 
through  September  30.  Other  refuge  waters 
(Columbia  River  and  its  backwaters)  are  of>en 
in  accordance  with  State  regulation. 

3.  Only  non-motorized  boats  and  boats 
with  electric  motors  are  permitted  on  refuge 
impoundments  and  ponds. 

4.  Fishing  is  permitted  only  with  hook  and 
line. 


28.  Section  32.57  Pennsylvania  is 
amended  by  adding  new  paragraph  B.4. 
to  Erie  National  WUdlife  Refuge  to  read 
as  follows: 

§32.57    Pennsylvania. 


Erie  National  Wildlife  Refuge 

***** 

B.  Upland  Game  HunUng.  '" 

***** 

4.  Shotgun  hunters  will  possess  and  use, 
while  in  the  field,  only  non-toxic  shot 


29.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraph  A.  of 
Santee  National  Wildlife  Refuge  to  read 
as  follows: 

§32.60    Soutti  Carolina 


Santee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  and  coots 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 


30.  Section  32.61  South  Dakota  is 
amended  by  revising  paragraph  B.  of 
Pocasse  National  WUdlife  Refuge  to  read 
as  foUows: 

§32.61    Soutti  Dakota. 


Pocasse  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot 
•         •         •         •        • 

31.  Section  32.62  Tennessee  is 
amended  by  revising  paragraphs  A.  and 
D.l.  of  Cross  Creeks  National  Wildlife 
Refuge;  and  by  revising  introductory 
language  of  paragraph  D.  and  revising 
paragraph  D.l.  of  Lake  Isom  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.62    Tennessee. 


Cross  Creeks  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  resident  Canada  geese  during  the 
Special  State  September  season  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 
***** 

D.  Sport  Fishing.  *  *  * 

*         *         *         *         { 

1.  Fishing  is  permitted  on  refuge  pools  and 
reservoirs  from  March  IS  through  October  31 
from  sunrise  to  sunset 


Lake  Isom  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  Fishing  is  {wrmitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  15 
through  October  15  only  from  sunrise  to 
sunset 


32.  Section  32.64  Utah  is  amended  by 
revising  paragraph  B.  of  Ouray  National 
Wildlife  Refuge  to  read  as  follows: 

§32.64    Utah. 


Ouray  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
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Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot 

•         *         *         •         • 

33.  Section  32.65  Vermont  is 
amended  by  revising  paragraphs  B.I., 
B.2.,  and  adding  new  paragraphs  B.3., 
B.4.,  C.3.  and  C.4.  to  Missisquoi 
National  Wildlife  Rehige  to  read  as 
follows: 

i32.65    Vermont 


Missisquoi  National  Wildlife  Refiige 

•  •        •        •        • 

B.  Upland  Game  Hunting.  •  •  • 

1.  All  hunters  must  register  at  Refuge 
Headquarters  prior  to  hunting  on  the  refuge. 

2.  The  use  of  rifles  is  not  permitted  on  that 
portion  of  the  refuge  lying  east  of  the 
Missisquoi  River. 

3.  Hunting  is  not  permitted  from  January 
1  through  August  31. 

4.  Shotgun  hunters  will  possess  and  use, 
while  in  the  field,  only  non-toxic  shot. 

C.  Big  Game  Hunting.  "  * 

•  •         •         *         * 

3.  All  hunters  must  register  at  Refuge 
Headquarters  prior  to  hunting  on  the  refuge. 

4.  Only  portable  tree  stands  are  allowed. 
Unattended  tree  stands  are  prohibited. 

•  •         *         *         • 

34.  Section  32.67  Washington  is 
amended  by  revising  paragraphs  A.2 
through  A.  7.  inclusive,  removing 
paragraph  A.8.,  revising  introductory 
language  of  paragraph  B.,  revising 
paragraphs  B.l.  and  D.,  and  adding 
paragraphs  B.4.,  B.5,  and  B.6.  to  McNary 
National  Wildlife  Refuge:  by  revising 
paragraphs  A.I.,  A.2.,  A.3.,  B.,  and 
adding  new  paragraph  A.4.  to 
Toppenish  National  Wildlife  Refuge; 
and  by  revising  p&ragraphs  A.3.,  A.4., 
A.5.,  introductory  language  of  paragraph 
B.,  B.l.,  B.3.,  and  D.,  and  removing 
paragraph  A.6.  of  Umatilla  National 
Wildlife  Refuge  to  read  as  follows: 

S  32.97    Washington. 


McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  *  * 

*         *         *         *        * 

2.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset.  Decoys  and 
other  personal  property  may  not  be  left  on 
the  refuge  overnight. 

3.  Hunting  is  permitted  only  Wednesdays, 
Saturdays,  Sundays,  Thanksgiving  Day, 
Christmas  Day,  and  New  Year's  Day. 

4.  Hunters  in  the  marked  hunt  site  area  of 
the  McNary  Division  must  hunt  within  fifty 
(50)  feet  of  designated  blind  sites  except 
when  shooting  to  retrieve  crippled  birds. 

5.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

6.  On  the  first  Satiutlay  in  December,  only 
youth  aged  10-17  and  an  accompanying 
adult  aged  18  or  over  may  hunt. 


7.  The  furthest  downstream  island 
(Columbia  River  mile  341-343)  in  the 
Hanford  Islands  Division  is  closed  to 
hunting. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Himting  of  upland  game  birds  is  not 
allowed  until  noon  of  each  hunt  day. 
•         •         *         •         • 

4.  Himters  may  not  possess  more  than  25 
shells  while  in  the  field. 

5.  On  the  first  Saturday  in  December,  only 
youth  aged  10-17  and  an  accompanying 
adult  aged  18  or  over  may  hunt. 

6.  The  furthest  downstream  island 
(Coliunbia  River  mile  341-343)  in  the 
Hanford  Islands  Division  is  closed  to 
hunting. 
***** 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  McNary  Division 
subject  to  the  following  conditions: 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  simset 

2.  Fishing  is  permitted  from  February  1 
through  September  30. 

3.  llie  use  of  boats  and  other  floatation 
devices  is  not  permitted. 

4.  Fishing  is  permitted  only  with  hook  and 
line. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one- half  hours  after  sunset.  Decoys  and 
other  ptersonal  property  may  not  be  left  on 
the  refuge  overnight. 

2.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

3.  Himters  in  the  marked  hunt  site  areas 
must  hunt  within  fifty  (50)  (set  of  designated 
blind  sites  except  when  shooting  to  retrieve 
crippled  birds. 

4.  On  the  first  Saturday  in  December,  only 
youth  aged  10-17  and  an  accompanying 
adult  aged  18  or  over  may  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Htmting  of  upland  game  birds  is  not 
allowed  until  noon  of  each  himt  day. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

4.  On  the  first  Saturday  in  December,  only 
youth  aged  10-17  and  an  accompanying 
adult  aged  18  or  over  may  hunt. 


Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  * 

***** 

3.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset.  Decoys, 
boats,  and  other  personal  property  may  not 
be  left  on  the  refuge  overnight. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

5.  Digging  or  hunting  from  pit  blinds  is 
prohibited. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Himting  of  upland  game  birds  is  not 
allowed  until  noon  of  each  himt  day. 
***** 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 
***** 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  conditions: 

1.  The  refuge  is  open  from  5  a.m.  to  one 
and  one-half  hours  after  sunset. 

2.  Fishing  is  permitted  on  refuge 
impoundments  and  ponds  from  February  1 
through  September  30.  Other  refuge  waters 
(Columbia  River  and  its  backwaters)  are  open 
in  accordance  with  State  regulations. 

3.  Fishing  is  permitted  only  with  hook  and 
line. 

*         *         •         •         • 

35.  Section  32.68  West  Virginia  is  amended 
by  adding  new  paragraph  B.4.  to  Ohio  River 
Islands  National  Wildlife  Refuge  to  read  as 
follows: 

§32.68  West  Virginia. 

***** 

Ohio  River  Islands  National  Wildlife 
Refuge 

***** 

B.  Upland  Game  Hunting.  *  '  ' 

***** 

4.  Hunters  will  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 

***** 

36.  Section  32.70  Wyoming  is 
amended  by  revising  paragraph  B.  of 
Pathfinder  National  Wildlife  Refuge; 
and  by  revising  paragraph  B.  of 
Seeskadee  National  Wildlife  Refuge  to 
read  as  follows: 

§32.70    Wyoming. 

***** 

Pathfinder  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 


Seedskadee  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 
***** 

37.  Section  32.69  Wisconsin  is 
amended  by  adding  new  paragraph  B.l. 
to  Horicon  National  Wildlife  Refuge; 
and  by  adding  new  paragraph  B.4.  to 
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Necedah  National  Wildlife  Refuge  to 
read  as  follows: 

§32.69    Wisconsin. 

•I  I      *        *        *        • 

Horicon  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

1.  Only  non-toxic  shot  may  be  used  or 

possessed  while  hunting  for  ring-necked 

pheasant  or  gray  partridge. 

***** 

Necedah  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

4.  Only  non-toxic  shot  may  be  used  or 
possessed  while  hunting  for  ruffed  grouse. 

***** 

Dated:  July  31, 1995. 

Geoi^  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 
RIN3064-ABS8 

Assessments 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

SUtMURY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insiu^nce 
Corporation  (FDIC)  is  amending  the 
FDIC's  regulation  on  assessments  to 
establish  a  new  assessment  rate 
schedule  of  4  to  31  basis  points  for 
institutions  whose  deposits  are  subject 
to  assessment  by  the  Bank  Insurance 
Fund  (BIF).  In  addition,  the  Board  is 
amending  the  assessment  schedule  to 
widen  the  existing  assessment  rate 
spread  from  8  basis  points  to  27  basis 
points.  The  Board  is  further  amending 
the  assessments  regulation  to  establish  a 
procedure  for  adjusting  the  rate 
schedule  semiannually  as  necessary  to 
maintain  the  designated  reserve  ratio 
(DRR)  at  1.25  percent. 

The  Board  is  adopting  the  new 
assessment  schedule  to  satisfy  the 
requirements  of  section  7(b)  of  the 
Federal  Deposit  Insiuance  Act  that,  once 
the  reserve  ratio  of  the  BIF  reaches  the 
DRR  of  1.25  percent  of  total  estimated 
insured  deposits,  rates  be  set  to 
maintain  the  DRR.  The  new  schedule 
will  apply  to  the  semiannual  period  in 
which  the  DRR  has  been  achieved 
(which  is  expected  to  occur  in  the 
second  quarter  of  1995)  and  to 
semiannual  periods  thereafter,  subject  to 
modification  semiannually  by  the  FDIC. 
Specifically,  the  new  assessment 
schedule,  which  will  reduce  BIF 
assessment  rates  for  all  but  the  riskiest 
institutions,  will  become  effective  on 
the  first  day  of  the  month  after  the 
month  in  which  the  DRR  is  achieved. 
Assessments  collected  at  the  previous 
assessment  schedule  that  exceed  the 
amount  due  under  the  new  schedule 
will  be  refunded,  with  interest,  from  the 
effective  date  of  the  new  schedule. 
EFFECTIVE  DATE:  September  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  S.  Cams,  Chief,  Financial 
Markets  Section,  Division  of  Research 
and  Statistics,  (202)  898-3930;  Christine 
Blair,  Financial  Economist,  Division  of 
Research  and  Statistics,  (202)  898-3936; 
Connie  Brindle,  Chief,  Assessment 
Operations  Section,  Division  of  Finance, 
(703)  516-5553;  Claude  A.  Rollin, 
Senior  Counsel,  Legal  Division  (202) 
898-3985;  or  Martha  Coulter,  Counsel, 
Legal  Division  (202)  898-7348,  Federal 


Deposit  Insurance  Corporation, 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  16, 1995,  the  Board 
published  for  public  comment  a 
proposal  to  lower  the  assessment  rate 
schedule  for  BIF  members  to  4  to  31 
basis  points  from  the  ciurent  schedule 
of  23  to  31  basis  points.  The  Board 
further  proposed  to  amend  the 
assessment  rate  matrix  to  widen  the 
existing  rate  spread  from  8  basis  points 
to  27  basis  points.  60  FR  9270  (Feb.  16, 
1995).  The  Board  is  now  adopting  the 
proposed  amendments  with  minor 
modifications. 

Under  the  assessment  schedule 
currently  in  effect,  BIF  members  have 
been  assessed  rates  for  FDIC  insurance 
ranging  from  23  basis  points  for 
institutions  with  the  best  assessment 
risk  classification  to  31  basis  points  for 
the  riskiest  institutions.  This  assessment 
schedule  was  based  on  the  requirements 
of  section  7(b)(2)(E)  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act),  12 
U.S.C.  1817(b)(2)(E).  That  provision  was 
enacted  as  part  of  section  302  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA) 
(Pub.  L.  102-242, 105  Stat.  2236,  2345) 
which  completely  revised  the 
assessment  provisions  of  the  FDI  Act  by 
requiring  the  FDIC  to:  (1)  Establish  a 
system  of  risk-based  assessments;  (2) 
establish  assessment  rates  sufficient  to 
provide  revenue  at  least  equivalent  to 
that  generated  by  an  annual  23  basis 
point  rate  until  the  BIF  reserve  ratio ' 
achieves  the  DRR  of  1.25  percent  ^  of 
total  estimated  insiu^d  deposits;  (3) 
when  the  reserve  ratio  remains  below 
the  DRR  of  1.25  percent,  set  rates  to 
achieve  that  ratio  within  one  year  or 
establish  a  recapitalization  schedule  to 
do  so  within  15  years;  and  (4)  once  the 
DRR  is  achieved,  set  rates  to  maintain 
the  reserve  ratio  at  the  DRR. 

Due  to  the  health  of  the  banking 
industry,  current  projections  indicate 
that  the  BIF  may  have  recapitalized 
sometime  during  the  second  quarter  of 
1995,  although  recapitalization  has  not 
yet  been  verified.  The  actual  month  of 
recapitalization  cannot  be  confirmed 
imtil  data  from  the  Jime  30, 1995, 
Reports  of  Condition  and  Income  (call 
reports)  is  processed,  which  the  FDIC 
expects  to  occur  early  in  September. 
Accordingly,  to  implement  the  statutory 
provisions  which  will  apply  once  the 


■  The  reserve  ratio  is  the  dollar  amount  of  the  BIF 
fund  balance  divided  by  the  estimated  insured 
deposits  of  BIF  members. 

'The  DRR  of  1.25  percent  is  equivalent  to  SI. 25 
for  each  SlOO  of  estimated  insured  deposits. 


DRR  is  reached,  the  Board  is  adopting 
an  assessment  rate  schedule  for  BIF 
members  of  4  to  31  basis  points  that  will 
become  effective  the  first  day  of  the 
month  after  the  month  in  which  the 
DRR  is  achieved.  Assessments  collected 
at  the  previous  rate  schedule  that 
exceed  the  amounts  due  imder  the  new 
schedide  after  the  DRR  has  been 
achieved  will  be  refunded  in  one  or 
more  payments,  with  interest,  from  the 
effective  date  of  the  new  schedule  (or, 
in  the  case  of  June  30  overpayments, 
fi-om  June  30  or,  if  later,  the  actual 
payment  date).  As  proposed,  the  Board 
is  further  adopting  a  process  to  adjust 
rates  semiannually  without  a  new 
notice-and-comment  rulemaking 
proceeding,  using  an  adjustment  factor 
of  5  basis  points. 

At  the  request  of  Board  Member 
Jonathan  Fiechter  and  interested  outside 
parties,  the  Board  held  a  hearing  at  FDIC 
headquarters  in  Washington,  D.C.  on 
March  17, 1995,  to  provide  the 
opportunity  for  interested  parties  to 
express  orally  their  views  on  the 
proposals  to  decrease  assessment  rates 
for  members  of  the  BIF  while  retaining 
the  existing  23  to  31  basis  point 
assessment  schedule  for  members  of  the 
Savings  Association  InsiU'ance  Fund 
(SAIF),  on  the  competitive  impact  of  the 
disparity  between  BIF  and  SAIF  rates, 
and  on  possible  solutions  for 
recapitalizing  the  SAIF  and  paying  the 
interest  on  Financing  Corporation 
bonds.  Every  person  or  organization  that 
requested  an  opportimity  to  testify  was 
accommodated. 

A  total  of  twenty  witnesses  were 
heard  by  the  full  FDIC  Board  during  the 
day-long  hearing.  They  included  the 
American  Bankers  Association  (ABA), 
the  Independent  Bankers  Association  of 
America  (IBAA),  America's  Commimity 
Bankers,  the  Savings  Association 
Insurance  Fund  Industry  Advisory 
Committee,  the  National  Association  of 
Home  Builders,  representatives  of 
several  bank  and  thrift  state 
associations,  individual  bank  and  thrift 
executives,  a  private  sector  attorney, 
and  an  independent  consultant.  The 
written  testimony  of  each  witness  as 
well  as  the  hearing  record  are  included 
in  the  FDIC's  public  comment  file  on 
the  two  proposals. 

In  total,  the  FDIC  received  over  3,200 
comments  on  the  BIF  proposal  (together 
with  the  comments  received  on  the 
Board's  proposal  to  retain  the  existing 
assessment  rate  schedule  for  members  of 
the  Savings  Association  Insurance 
Fund),  including  the  testimony  from  the 
public  hearing.  After  taking  account  of 
duplicates,  2,891  comments  were 
tabulated  representing  2,310  individual 
BIF  member  respondents,  454 
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individual  SAIF  member  respondents, 
61  trade  associations  and  66  other 
individuals/organizations. 

Following  is  a  discussion  of:  (1)  The 
statutory  firework  for  setting 
assessment  rates,  (2)  the  new  assessment 
rate  spread,  (3)  the  new  assessment  rate 
schedule,  (4)  the  method  for  applying 
the  schedule  in  the  semiannual  period 
during  which  the  DRR  is  achieved,  and 
(5)  the  process  for  limited  adjustment  of 
the  new  schedule  in  future  semiannual 
periods.  A  simunary  of  the  comments 
received  is  included  with  the  specific 
issue(s)  addressed  by  the  parties 
submitting  comments. 

n.  Statutory  Framework  for  Setting 
Assessment  Rates 

A.  Introduction 

Section  7(b)  of  the  FDI  Act  governs 
the  Board's  authority  for  setting 
assessment  rates  for  members  of  the  BIF. 
12  U.S.C.  1817(b).  Section  7(b)(1)  (A) 
and  (C)  reqiiire  that  the  FDIC  maintain 
a  risk-based  assessment  system,  setting 
assessments  based  on  (1)  the  probable 
risk  to  the  fund  posed  by  each  insured 
depository  institution  taking  into 
accoimt  different  categories  and 
concentrations  of  assets  and  Uabilities 
and  any  other  relevant  factors;  (2)  the 
likely  amount  of  any  such  loss;  and  (3) 
the  revenue  needs  of  the  fund.  Section 
7(b)(2)(A)  of  the  FDI  Act  requires  the 
Board  to  set  semiannual  assessments  to 
maintain  the  BIF  reserve  ratio  at  the 
DRR  once  the  BIF  is  recapitalized,^ 
taking  into  consideration  the  fund's:  (1) 
Eiqwcted  operating  expenses;  (2)  case 
resolution  expenditures  and  income;  (3) 
the  effect  of  assessments  on  members' 
earnings  and  capital;  and  (4)  any  other 
factors  that  the  Board  may  deem 
appropriate.  Section  7(b)(2)(A)(iii) 
further  directs  the  Board  to  impose  on 
each  institution  a  minimum  assessment 
of  not  less  than  $1,000  semiannually. 
When  the  reserve  ratio  remains  below 
the  DRR,  the  statute  explicidy  directs 
the  Board  to  set  rates  that  will  at  a 
minimiun  generate  revenue  equivalent 
to  the  amount  generated  by  an  average 
assessment  rate  of  23  basis  points.  FDI 
Act,  section  7(b)(2)(E). 

For  the  first  time  since  the  current 
provisions  of  section  7(b)  were  enacted 
in  1991,  the  determination  that  the  BIF 
has  achieved  the  DRR  is  imminent  and, 
therefore,  the  minimiun  23  basis  point 
average  assessment  requirement  will  no 


>  The  DRR  of  the  BIF  currently  is  1.25  percent  of 
estimated  insured  deposits.  FDI  Act,  section 
7(b)(2)(A)(iv].  The  Board  may  increase  the  DRR  to 
such  higher  percentage  as  the  Board  determines  to 
be  justified  for  a  particular  year  by  circumstances 
raising  a  significant  risk  of  substantial  future  losses 
to  the  fund.  However,  the  Board  is  not  authorized 
to  decrease  the  DRR  below  1.25  percent.  Id. 


longer  apply.  Accordingly,  the  Board 
must  now  establish  an  assessment 
schedule  that  satisfies  the  directive  of 
section  7(b)(1)  to  establish  a  risk-based 
assessment  system,  based  on  the 
statutory  factors  which  must  be 
considered  in  that  determination;  and 
the  directive  of  section  7(b)(2)  to 
maintain  the  BIF  reserve  ratio  at  1.25 
percent,  considering  the  statutory 
factors  which  must  inform  that  decision. 
As  a  practical  matter,  there  is  significant 
overlap  between  the  factors  to  be 
considered  under  section  7(b)(1)  and 
those  to  be  considered  under  section 
7(b)(2).  For  example,  in  determining 
risk-based  assessments,  the  Board  must 
consider  the  probabiUty  and  likely 
amount  of  losses  to  the  fimd.  When 
setting  assessments  to  maintain  the 
reserve  ratio  at  the  DRR,  the  Board  must 
consider  the  same  underlying  data  but 
denominated  as  "case  resolution 
expenditiu"es".  Thus,  these 
determinations  are  interdependent  and 
any  decision  concerning  an  appropriate 
assessment  schedide  will  consider  and 
balance  all  of  the  statutory  factors  that 
underlie  these  two  directives. 

In  the  current  favorable  economic 
environment  even  with  assessment  rates 
as  low  as  prudently  possible  consistent 
with  the  Board's  fiduciary 
responsibilities  to  the  insiu'ance  fund, 
the  FDIC  recognizes  that  the  reserve 
ratio  may  grow  beyond  1.25  percent  as 
a  result  of  the  impact  on  the  fund 
balance  of  revenues  generated  from  risk- 
based  assessments,  the  $1,000 
semiannual  minimum  assessment,  and 
investment  income.  Under  these 
circiunstances,  any  new  assessment 
schedule  adopted  by  the  Board  must  be 
the  result  of  balancing  the  directive  to 
maintain  a  risk-based  assessment  system 
(and  the  statutory  factors  attendant 
thereto)  and  the  directive  to  set  rates  to 
maintain  the  DRR  (and  the  statutory 
factors  attendant  thereto).  As  discussed 
more  fully  below,  the  statute  and  the 
legislative  history  provide  Uttle 
guidance  as  to  how  to  weigh  the  wide 
range  of  statutory  factors  that  go  into 
this  decision.  The  following  sections 
address  the  Board's  interpretation  of  the 
interplay  of  the  directives  of  section  7(b) 
and  include  a  discussion  of  comments 
received  on  the  related  issues  in  the 
proposal. 

B.  Maintain  "At"  the  DRR 

The  Board  is  adopting  the  proposed 
interpretation  of  the  statutory 
requirement  to  maintain  the  reserve 
ratio  at  the  DRR  in  which  the  Board 
views  the  DRR  as  a  target.  Pursuant  to 
section  7(b)(2)(A)(i)  of  the  FDI  Act,  the 
Board  must  set  semiannual  assessments 
to  maintain  the  reserve  ratio  of  the  BIF 


at  the  DRR  taking  into  consideration  the 
following  factors:  (1)  Expected  operating 
expenses;  (2)  case  resolution 
expenditures  and  income;  (3)  the  effect 
of  assessments  on  members'  earnings 
and  capital;  and  (4)  any  other  factors  the 
Board  may  deem  appropriate.*  Section 
7(b)(2)(A)(iu)  limits  the  Board's 
discretion  to  set  assessment  rates  by 
imposing  a  minimum  semiannual 
assessment  of  $1,000  per  BIF  member.* 
As  stated  in  the  proposal,  the  Board 
views  the  DRR  as  a  ta^et  around  which 
the  actual  reserve  ratio  would  fluctuate, 
rather  than  as  a  rigid  ceiling  above 
which  the  reserve  ratio  could  not  rise 
even  sUghtly.*  The  Board  based  this 
interpretation  on  (1)  the  impossibility  of 
controlling  the  economic  factors  which 
affect  the  size  of  the  BIF;  (2)  the 
legislative  history  of  section  7(b);  and 
(3)  the  other  statutory  directives  of 
section  7(b)  that  the  FDIC  establish  a 
system  of  risk-based  assessments  and 
impose  a  minimum  semiannual 
assessment  of  $1,000  (either  of  which 
may  cause  the  reserve  ratio  to  exceed 
1.25  percent  in  the  current  economic 
circumstances).  The  Board  further  stated 
that  in  the  event  the  reserve  ratio 
exceeds  the  DRR  due  to  economic 
factors  beyond  its  control  (such  as  the 
level  of  investment  income)  or  as  a 
result  of  effectuating  other  statutory 
directives  (such  as  die  requirement  to 
have  a  risk-based  assessment  system), 
the  Board  considers  that  it  will  have 
complied  with  the  statute  because  the 
Board  will  have  set  rates  to  maintain  the 
reserve  ratio  at  1.25  percent  in 


'The  directive  to  "set  rates  to  maintain  the 
reserve  ratio  at  the  designated  reserve  ratio"  was 
enacted  as  part  of  the  amendments  to  section  7 
made  by  the  FDIC  Assessment  Rate  Act  of  1990 
(Assessment  Rate  Act).  Pub.  L.  101-508, 104  Stat 
1388, 1388-14.  The  Assessment  Rate  Act  is  Subtitle 
A  of  Title  n  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990.  See,  discussion  of  legislative  history 
in  the  proposed  regulation.  60  FR  9270  at  9272 
(Feb.  16, 1995). 

>  As  enacted  in  FDICIA,  section  7(b)(2)(A)(iii)  of 
the  FDI  Act  provides  that  the  semiannual 
assessment  for  each  member  of  a  deposit  insurance 
fund  shall  be  not  less  than  Si  ,000.  Accordingly.  BIF 
members  must  pay  the  greater  of  their  risk-based 
rate  or  S2000  each  year. 

^Treating  the  DRR  as  a  target  would  necessarily 
include  the  concept  of  fluctuations  above  and 
below  the  target.  If  the  reserve  ratio  falls  below 
1.25%  in  a  semiannual  period,  the  Board  could 
adjust  the  assessment  schedule  in  the  next 
semiannual  period  to  restore  the  ratio.  Section 
7(b)(3)(A)  of  the  FDI  Act  contemplates  precisely 
that.  That  section  provides  that,  after  the  DRR  is 
achieved,  if  the  reserve  ratio  falls  below  the  DRR, 
the  Board  is  required  to  set  semiannual  assessments 
sufficient  to  increase  the  reserve  ratio  to  the  DRR 
within  one  year  or  in  accordance  with  a 
recapitalization  schedule  promulgated  to  restore  the 
reserve  ratio  to  the  DRR  within  15  years. 
Conversely,  when  the  reserve  ratio  rises  above  the 
DRR  for  any  period,  the  Board  could  adjust  the 
assessment  schedule  downward  to  reflect  the 
increase. 
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accordance  with  statutory  requirements 
for  a  risk-based  assessment  system  and 
a  minimum  semiannual  assessment.  The 
Board  is  adopting  this  interpretation 
with  added  discussion  to  clarify  the 
need  to  balance  the  directives  of  section 
7(b)  and  the  statutory  factors  which 
must  be  considered  in  that  balancing 
decision. 

1.  Comments 

The  appropriate  interpretation  of  the 
directive  to  "maintain  the  reserve  ratio 
at  the  designated  reserve  ratio"  was  one 
of  the  issues  that  eUcited  the  greatest 
response  from  commenters.  Of  the  864 
respondents  that  addressed  this  issue, 
851  (813  BIF  members,  30  trade 
associations,  4  SAIF  members  and  4 
other  individuals  or  organizations) 
believed  that  the  DRR  of  1.25  percent 
should  be  interpreted  as  a  precise 
number  or  a  ceiling  and  that  all 
assessment  revenue  (and  in  some  cases 
investment  income)  in  excess  of  1.25 
percent  should  be  retiuned  to  BIF 
members.  Thirteen  respondents  (8  BIF 
members,  2  trade  associations,  2  SAIF 
members  and  1  other  individual)  agreed 
with  the  Board  that  the  DRR  is 
necessarily  a  target  about  which  the 
reserve  ratio  will  fluctuate.  As  noted 
above,  the  concept  of  the  DRR  as  a 
precise  niunber  above  which  the  BIF 
may  not  rise  necessarily  requires  a 
mechanism  to  return  excess 
assessments.  See  Section  II.D  below  for 
a  discussion  of  comments  addressing 
the  FDIC's  authority  to  provide  rebates. 
By  contrast,  the  Center  for  Study  of 
Responsive  Law/Essential  Information 
interpreted  the  statutory  DRR  as  a  floor 
and  \irged  the  FDIC  to  establish  a  higher 
range  for  the  DRR  with  a  target  average 
of  1.63  percent  using  1.25  percent  as  the 
floor  and  2.0  percent  as  the  ceiling. 

Numerous  conunenters  stated  that  the 
Board  may  not  intentionally  set 
assessments  at  a  level  which,  based  on 
its  own  projections,  will  increase  the 
reserve  ratio  above  the  DRR. 
Accordingly,  many  have  asserted  that  by 
setting  the  proposed  assessment 
schedule  at  4  to  31  basis  points,  the 
Board  wiU  have,  in  effect,  knowingly  set 
the  rates  to  increase  the  DRR  above  1.25 
percent  without  making  the  required 
statutory  finding  to  increase  the  DRR. 
This  assertion  was  based  on  a 
misreading  of  a  chart  publicly 
distributed  at  the  Board  meeting  on  the 
proposals  indicating  that  under  the 
proposed  rate  schedule,  the  reserve  ratio 
would  rise  to  1.30  percent  in  1995  and 
1.33  percent  in  1996  and  remain  above 
the  DRR  until  the  year  2001.  The 
projections  in  the  chart  did  not  reflect 
the  possibility  of  semiannual  changes 


that  the  Board  might  make  to  the 
assessment  schedule. 

For  example,  the  primary  argument  of 
the  ABA  is  that  the  Board  cannot 
intentionally  set  assessments  to  generate 
assessment  income  which  its  own 
predictions  show  will  increase  the 
reserve  ratio  above  the  DRR.  According 
to  the  ABA,  to  do  so  would  render 
meaningless  the  requirement  that  the 
Board  must  make  a  determination  that 
drounstances  raising  a  significant  risk 
of  substantial  future  losses  to  the  fund 
justify  an  increase  in  the  DRR. 
SimiLsrly,  the  IBAA  stated  that  in  hght 
of  its  own  projections,  FDIC  appears  to 
be  managing  the  fund  at  a  level  higher 
than  1.25  percent. 

2.  The  Board's  Rationale  for  Interpreting 
the  DRR  as  a  Target 

As  described  more  fully  below,  the 
Board  continues  to  beheve  that  viewing 
the  DRR  as  a  target  to  be  maintained 
over  time  is  the  correct  position 
because:  (1)  It  reflects  the  inconstancy  of 
economic  factors  which  make  it 
impossible  for  the  FDIC  to  maintain  the 
reserve  ratio  precisely  at  1.25  percent; 
(2)  it  better  comports  with  Congress' 
view  of  the  DRR  as  a  target  as  indicated 
by  the  legislative  history  and  the 
practical  impact  of  Congress' 
elimination  of  the  FDIC's  rebate 
authority  in  section  7(d);  and  (3)  it  ^ves 
effect  to  other  provisions  of  section  7(b), 
most  importantly,  the  requirement  for  a 
risk-based  assessment  system.  A 
disciission  of  each  of  these  elements  of 
the  Board's  rationale  follows. 

(a)  Management  of  Reserve  is 
Imprecise.  The  first  element  upon 
which  the  Board  based  its  interpretation 
of  the  "maintain  at"  requirement  is  the 
FDIC's  inability  to  control  economic 
factors  which  affect  the  size  of  the 
reserve  ratio/thereby  making  it 
impossible  to  manage  the  BEF  precisely 
at  1.25  percent.  Changes  in  the  reserve 
ratio  are  a  function  of  the  amount  of 
insured  deposits,  investment  earnings, 
assessment  revenue  (which,  in  turn,  is 
a  function  of  the  risk  profile  of  the 
industry  and  revenue  received  from  the 
statutory  minimum  assessment),  and 
revenue  fitjm  corporate-owned  and 
other  assets,  none  of  which  is  in  the 
complete  control  of  the  FDIC.  In 
addition,  operating  expenses  and 
insurance  losses,  including  the 
provision  for  future  losses,  will  vary. 
Even  with  regard  to  the  elapsed  time 
between  the  setting  of  rates  for  an 
upcoming  semiannual  assessment 
period  and  the  end  of  that  period,  there 
is  a  potential  for  variations  in  all  of 
these  factors,  thus  making  it  impossible 
to  manage  the  reserve  ratio  precisely  at 
the  DRR. 


Moreover,  Congress  must  have 
understood  that,  the  reserve  ratio  cannot 
be  maintained  precisely  at  1.25  percent 
because  such  an  interpretation  would 
require  that  amounts  in  excess  of  1.25 
percent  be  returned  to  the  industry.  In 
the  current  economic  environment,  the 
fund  wiU  likely  grow  beyond  the  DRR 
as  a  result  of  investment  income  and 
revenue  generated  by  the  risk-based 
assessment  system.  Thus,  an 
interpretation  which  requires  the  FDIC 
to  maintain  the  reserve  ratio  precisely  at 
1.25  percent  would  necessarily  require 
a  mechanism  for  providing  assessment 
credits  (known  as  rebates)  to  BIF 
members  for  amoimts  in  excess  of  1.25 
percent.  However,  as  discussed  more 
fully  in  Section  II.D  below,  in  FDICIA 
Congress  deleted  the  FDIC's  authority  in 
section  7(d),  12  U.S.C.  1817(d),  to 
provide  rebates.  In  addition.  Congress 
can  be  presumed  to  have  been  aware 
that  at  no  time  in  its  62-year  history  has 
the  FDIC  rebated  investment  income  to 
the  industry,  including  the  period  firom 
1989-1990  which  was  the  only  time  that 
the  FDIC  had  the  authority  to  rebate 
investment  income.  Indeed,  even  if  the 
FDIC's  last-existing  rebate  authority  had 
not  been  removed  on  January  1, 1994, 
investment  income  could  not  be  rebated 
and  could  cause  the  reserve  ratio  to  rise 
even  with  minimal  assessments. 

(b)  Legislative  History.  The  second 
element  upon  which  the  Board  based  its 
interpretation  of  the  "maintain  at" 
requirement  is  the  legislative  history  of 
section  7(b).  Section  208  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA) 
amended  section  7(b)  of  the  FDI  Act  to 
establish  a  DRR  and  set  the  level  at  1.25 
percent.  Pub.  L.  101-73, 103  Stat.  183, 
206.  Prior  to  FIRREA,  beginning  in 
1980,  the  FDI  Act  required  or  authorized 
the  Board  to  adjust  the  amoimt  of 
assessment  income  transferred  to  the 
insurance  fund,  and  thereby  to  increase 
or  decrease  the  rebate  amount,  based  on 
the  actual  reserve  ratio  of  the  fund 
within  a  range  itom  1.10  percent  to  1.40 
percent,  with  1.25  percent  as  the  target.' 

FIRREA  also  prescribed  minimmn 
annual  assessment  rates  which  could  be 
increased  from  the  scheduled  levels,  "if 
necessary  to  restore  the  fund's  ratio  of 
reserves  to  insured  deposits  to  its  target 
level  within  a  reasonable  period  of 
time."  [Emphasis  added.]  H.R.  Conf. 
Rep.  No.  222, 101st  Cong.,  1st  Sess.  396 
(1989). 

The  legislative  history  of 
Congressional  hearings  in  the  year  prior 


'Consumer  Checking  Account  Equity  Act  of 
1980,  enacted  as  Title  ID  of  the  Depository 
Institutions  Deregulation  and  Monetary  Control  Act 
of  1980,  Pub.  L.  96-221.  94  Stat.  132. 148. 
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to  enacting  FIRREA  is  replete  with 
references  to  the  1.25  percent  reserve 
ratio  as  a  target.  Thus,  when  the  DRR 
was  established.  Congress  viewed  the 
DRR  as  a  target  level. 

The  next  year,  in  1990,  the  Senate 
Banking  Committee  clearly  considered 
the  DRR  a  target  as  is  demonstrated  in 
the  section-by-section  analysis  of  S. 
3045,  the  language  of  which  was  almost 
identical  to  the  Administration  bill, 
S.3093,  which  was  ultimately  enacted  as 
the  Assessment  Rate  Act  of  1990.  That 
analysis  repeatedly  referred  to  1.25 
percent  as  the  "target  level".  Finally, 
FDICIA  section  104,  Recapitalizing  the 
Bank  Insurance  Fimd,  amended  the 
assessment  rate  provisions  of  section 
7(b)(1)(C)  (in  effect  December  19, 1991, 
through  December  31, 1993)  as  follows: 

If  the  reserve  ratio  of  the  Bank  Insurance 
Fund  equals  or  exceeds  the  fund's  designated 
reserve  ratio  under  subparagraph  (B),  the 
Board  of  Directors  shall  set  semiannual 
assessment  rates  for  members  of  that  fund  as 
appropriate  to  maintain  the  reserve  ratio  at 
the  designated  reserve  ratio.  [Emphasis 
added.] 

This  language  is  particularly 
compelling  because  its  genesis  was  in  S. 
543,  the  same  bill  which  removed  the 
FDIC's  rebate  authority  and  which  was 
the  source  of  FDICIA 's  amendments  to 
section  7  of  the  FDI  Act.  Thus  Congress 
appears  to  have  recognized  that  the 
reserve  ratio  would  not  remain  precisely 
at  a  target  DRR  and  could  exceed  that 
level. 

(c)  Other  Statutory  Directives  of 
Section  7(b).  The  third  element  upon 
which  the  Board  has  based  its 
interpretation  of  the  "maintain  at" 
directive  consists  of  the  other  mandates 
of  section  7(b):  to  have  an  effective  risk- 
based  assessment  system  and  to  impose 
a  minimnm  semiannual  assessment  of 
$1,000. 

The  Board  believes  that  to  be 
effective,  the  risk-based  assessment 
system  must  incorporate  a  range  of  rates 
that  provides  an  incentive  for 
institutions  to  control  risk-taking 
behavior  while  at  the  same  time 
covering  the  long-term  costs  of  the 
obhgations  imdertaken  by  the  deposit 
insurer. 

Specifically,  section  7(b)(1)(C)  of  the 
FDI  Act  required  the  FDIC  to  establish 
a  risk-based  assessment  system  for 
calculating  an  institution's  assessments 
based  on: 

(i)  The  probability  that  the  deposit 
insurance  fund  will  incur  a  loss  with 
respect  to  the  institution,  taking  into 
consideration  the  risks  attributable  to — 

(I)  Different  categories  and 
concentrations  of  assets; 

(n)  Different  categories  and 
concentrations  of  habiUties,  both 


insured  and  uninsured,  contingent  and 
noncontingent; 

(HI)  Any  other  factors  the  Corporation 
determines  are  relevant  to  assessing 
such  probability; 

(ii)  The  likely  amount  of  any  such 
loss;  and 

(iii)  The  revenue  needs  of  the  deposit 
insurance  fimd. 

Within  the  scope  of  these  broad 
factors,  the  FDIC  was  granted  complete 
discretion  to  design  a  risk-based 
assessment  system. ^  See,  i.e..  S.  Rep. 
No.  167, 102d  Cong.,  Ist  Sess..  57 
(1991). 

It  is  clear  from  the  legislative  history 
of  FDICIA  that  Congress  viewed  the  flat- 
rate  assessment  system  as  providing 
perverse  incentives  for  institutions  to 
undertake  risky  activities  funded  by 
instued  deposits  because  they  were  not 
being  charged  for  that  risk,  in  effect 
penalizing  well-managed  institutions.  S. 
Rep.  No.  167, 102d  Cong.,  1st  Sess.  56 
(1991).  By  contrast,  risk-based 
assessments  were  intended  to  reduce 
risk  to  the  BIF  by  encouraging  banks  to 
confine  themselves  to  safe  and  soiuid 
activities  and  decreasing  the 
subsidization  of  risky  banks  by  more  ^ 
prudent  institutions.  Id. 

The  ABA  has  asserted  that  a  risk- 
based  assessment  system  is  unnecessary 
when  the  BIF  does  not  need  assessment 
income  and  that  the  requirement  for 
such  a  system  applies  only  to 
determining  the  spread  between  the 
highest  and  lowest  rates  in  the 
assessment  schedule.  Once  the  spread  is 
determined,  then  the  appropriate 
schedule  is  based  solely  on  the  revenue 
needs  of  the  fiuid.  The  Board  disagrees 
with  this  interpretation  because  it  gives 
effect  only  to  the  statutory  requirement 
that  the  revenue  needs  of  the  fimd  be 
taken  into  account  when  establishing  or 
revising  risk-based  assessment  rates. 
Such  an  interpretation  would  ignore  the 
compelling  legislative  history  indicating 
Congress'  firm  determination  that  banks 
be  assessed  on  the  basis  of  the  risk  that 
their  activities  pose  to  the  BIF  and  that 
they  be  subject  to  appropriate  economic 
disincentives  to  risky  behavior. 

In  stunmary,  the  Board  believes  that 
to  be  effective,  the  risk-based 


"  One  statutory  restraint,  however,  is  that  the 
system  must  be  designed  so  that  as  long  as  the  BIF 
reserve  ratio  remains  below  the  DRR,  the  total 
amount  raised  by  semiannual  assessments  on 
members  cannot  be  less  than  the  total  amount 
resulting  from  a  flat  rate  of  23  basis  points.  FDI  Act, 
section  7(b)(2)(E).  Although  this  provision  will 
cease  to  be  effective  when  the  BIF  reaches  the  DRR, 
it  may  again  become  operative  if  the  reserve  ratio 
remains  below  the  DRR  at  some  future  time.  The 
Board  interprets  the  minimum  assessment 
provision  of  section  7(b)(2)(E),  which  requires 
weighted  average  assessments  of  23  basis  points,  as 
applying  only  when  the  reserve  ratio  remaiiu  l>elow 
the  DRR  for  at  least  a  year. 


assessment  system  must  incorporate  a 
range  of  rates  that  provides  an  incentive 
for  banks  to  control  risk-taking  while  at 
the  same  time  taking  into  accoimt  the 
long-term  costs  of  the  risks  borne  by  the 
deposit  insurer.  The  Board  is  well  aware 
that  the  assessment  income  generated  by 
an  effective  risk-based  assessment 
system  and  the  minimum  semiannual 
assessment  may,  in  the  current 
economic  situation,  cause  the  reserve 
ratio  to  rise  above  the  target  DRR  of  1.25 
percent.  Even  so,  as  discussed  more 
fully  below,  this  does  not  eliminate  the 
necessity  for  the  Board  to  balance  the 
directives  of  section  7(b)  to  have  an 
effective  risk-based  assessment  system 
while  at  the  same  time  setting  rates  that 
will  maintain  the  reserve  ratio  at  the 
target  DRR  by  giving  full  consideration 
to  the  enumerated  statutory  factors  that 
are  the  determinants  of  the  assessment 
schedule. 

C.  Balancing 

As  discussed  below,  the  main  purpose 
of  S.  543  (the  bill  that  contained  the 
language  of  current  section  7(b))  was  to 
assiue  that  the  BIF  would  be 
recapitaUzed  so  that  taxpayer  funds 
would  not  be  at  risk.  Accordingly,  while 
the  statute  is  specific  with  respect  to  the 
actions  the  Board  must  take  to  set  rates 
when  the  reserve  ratio  is  below  the  DRR, 
neither  the  statute  nor  the  legislative 
history  provides  guidance  with  respect 
to  how  the  FDIC  is  to  balance  the 
various  requirements  of  section  7(b) 
once  the  DRR  is  achieved.  Nor  does  the 
legislative  history  provide  guidance  as 
to  the  appropriate  timeframe  for 
forecasting  losses  so  that  the  reserve 
ratio  can  be  maintained  at  1.25  percent, 
thereby  ultimately  protecting  the 
taxpayers. 

It  is  clear  from  the  legislative  history 
that  in  enacting  FDICIA,  Congress  was 
focused  almost  entirely  on  a  hiture 
where  the  reserve  ratio  would  be  below 
the  DRR,  and  that  the  main  goal  of  S. 
543  was  to  assiue  that  the  taxpayers 
would  not  be  required  to  rescue  the 
banking  industry  as  they  so  recently  had 
been  cdled  upon  to  do  with  the  S&L 
industry.  For  example,  on  May  29, 1991, 
Robert  Glauber,  Under  Secretary  of  the 
Treasiuy  testified  before  the  House 
Ways  and  Means  Committee  "The 
Administration's  projections  are  that  the 
BIF  will  decline  substantially  over  the 
next  five  years,  reaching  a  negative  net 
worth  of  over  $22  billion  by  the  end  of 
1996."  S.  Hrg.  No.  30,  102d  Cong..  1st 
Sess.  8  (1991).  The  report  of  the  Senate 
Banking  Committee  on  S.  543  cited 
Congressional  Budget  Office  projections 
indicating  that  the  BIF  coidd  be 
recapitalized  within  15  years  without 
imposing  premiiuns  as  high  as  30  basis 
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points  or  more.  However,  the  Committee 
declined  to  cap  premiums  at  30  basis 
points  in  the  event  those  projections 
proved  too  optimistic.  S.  Rep.  No.  167, 
102d  Cong.,  1st  Sess.  30  (1991). 
Similarly,  Senator  John  Kerry  expressed 
concern  at  the  requirement  of  the  bill 
that  the  banking  industry  pay  back  any 
Treasury  borrowings,  stating  that  that 
funding  approach  could  prove  to  be 
impossible.  Id.  at  230.  S.  543  itself 
contained  an  elaborate  scheme  for 
expedited  congressional  authorization 
to  extend  the  15-year  recapitahzation 
schedule  if  necessary. 

The  following  remarks  of 
Congressman  Gerald  Kleczka  dining 
floor  debate  in  the  House  reflect  the 
skepticism  that  banks  would  be  able  to 
recapitalize  the  BIF: 

Mr.  Chairman,  one  of  the  Members  of  the 
House  a  short  time  ago  asked.  Where  are  we 
going  to  look  to  bail  out  the  banks?  And  he 
answered  it  himself  by  saying  the  banks. 

Well,  I  say  to  you,  that  is  total  nonsense. 
The  bank  bailout,  whether  or  not  this  bill 
passes,  has  already  started.  The  bank 
insurance  fund,  the  FDIC,  is  broke.  This 
legislation  asks  for  a  $70  billion  Treasury 
loan,  which  in  my  estimation  will  never  be 
repaid  by  the  banks. 

In  feet,  with  the  pending  bank  failures  on 
the  line  today,  it  is  estimated  that  $70  billion 
will  not  last  through  the  end  of  next  year.  At 
that  point  we  are  going  to  loan  them  more 
money,  more  money,  and  to  say  that  this  is 
not  going  to  turn  into  another  S&L  crisis,  I 
say,  hold  on,  you  are  in  for  a  tough  ride, 
because  I  say  that  is  what  is  going  to  happen. 

137  Cong.  Rec.  H893g  (daily  ed.  Nov.  1. 
1991). 

Until  now,  the  Board's  discretion  in 
setting  risk-based  assessments  has  been 
limited  by  the  23  basis-point  minimiun 
average  assessment  requirement  and  the 
concomitant  need  to  moderate  the 
detrimental  impact  of  a  very  high  rate 
on  weak  institutions  which  taken 
together  were  the  most  crucial    ' 
determinants  of  the  assessment 
schedule.  Once  the  DRR  is  achieved, 
however,  the  23  basis-point  minimum 
requirement  will  become  inapplicable, 
llierefore,  the  Board  for  the  first  time 
must  decide  as  a  prudent  insurer  what 
assessment  schedule  would  achieve  an 
effective  risk-based  assessment  system 
based  on  long-term  deposit  insurance 
experience  as  well  as  short-term  loss 
predictions  consistent  with  its 
obligation  to  protect  the  BIF  (and 
ultimately  the  taxpayers). 

The  statute  is  silent  with  respect  to 
the  appropriate  timeframe  the  Board 
should  use  to  project  losses.  Although 
section  7  requires  the  Board  to  set 
assessments  semiannually  to  maintain 
the  reserve  ratio  at  the  DRR,  to  assert — 
as  did  various  commenters — that  the 
Board  is  limited  to  reviewing  the  next 


six  months  when  setting  rates  is  without 
foundation  in  either  the  statute  or  the 
legislative  history  and  disregards  the 
recent  past  history  of  bank  failures,  the 
rapid  deterioration  and  collapse  of 
seemingly  healthy  institutions,  and  the 
increasing  volatility  of  niunerous 
economic  factors  affecting  both  the 
industry  and  the  BIF.  Moreover,  such  a 
positi(m  ignores  Congress'  primary  goal 
in  enacting  FDICIA— 4hat  the  fimd  not 
decrease  to  the  point  that  taxpayer 
fimds  are  needed  to  rescue  the  BIF. 

In  fact,  the  legislative  history  of  , 
FDIQA  indicates  that  Congress 
intended  the  FDIC  to  set  premiums  in 
much  the  same  manner  as  private 
insurance  companies,  where  the 
insured's  premium  is  a  function  of  the 
risk  posed  to  the  insiuer.  For  example, 
in  his  opening  remarks  at  the  Senate 
Banking  Committee  hearing  on  risk- 
based  premiums  on  April  19, 1991, 
Senator  Alan  Dixon  stated,  "I  think  it  is 
fimdamentally  important  for  the  Federal 
Deposit  Insurance  Corporation  to  price 
its  product  like  every  other  insurance 
company — that  is,  according  to  risk  of 
loss."  S.  Hrg.  No.  355, 102d  Cong.,  1st 
Sess.  1197  (1991).  Accordingly,  the 
Board  believes  it  appropriate  as  part  of 
its  process  for  setting  assessments  to 
look  to  the  practices  of  private  sector 
insurers  to  inform  its  decisionmaking. 
As  manager/administrator  of  the  deposit 
insurance  fund,  the  Board  has  a 
fiduciary  obligation  to  manage  the  fund 
in  a  prudent  manner  to  preserve  the 
fund  on  behalf  of  both  the  banking 
industry  and  the  taxpayers,  who  are 
ultimately  the  insurers  of  last  resort  for 
the  banking  industry. 

Standard  private  sector  insurance 
involves  one  party,  the  insured,  who 
seeks  protection  against  a  specific  risk 
by  paying  a  premium  to  another  party, 
the  insiuer,  who  agrees  to  compensate 
the  insured  for  any  losses  resulting  fi-om 
the  risk  specified  in  the  contract.^ 
However,  federal  deposit  insurance 
differs  fiom  private  insurance  because 
deposit  insurance  is  intended  to  be  a 
pledge  or  guarantee  meant  to  convey 
confidence  to  prevent  the  spread  of 
bank  runs  and  because  it  provides  an 
unconditional  guarantee  to  depositors 
that  their  insured  funds  are  safe 
regardless  of  the  risks  undertaken  by  an 
insured  depository  institution.*" 

Private  insurance  companies  typically 
operate  through  a  self-sustaining  fund 
by  basing  the  level  of  capital  needed  in 
reserve  on  actuarial  assessments  of  past 
and  potential  losses.  The  insurer 
charges  different  premium  rates  to 


different  cUents  based  upon  an 
assessment  of  their  risk  of  loss.**  Private 
insurers  uniformly  underwrite  specified 
risks  that  are  similar  in  quality  and 
variety  by  using  historical  data  to  set 
premium  rates  to  cover  long-term  costs 
of  any  given  risk  category.*^  in  banking, 
however,  the  difficulty  for  the  deposit 
insurer  is  determining  when  the 
revenues  of  any  particular  category  are 
sufficient  to  cover  expected  costs.  *3  In 
casualty  insurance,  for  example,  the 
events  insured  against  are  indepmdent 
of  each  other  and  are  uncorrelated  over 
time.  By  contrast,  bank  failures  are  not 
evenly  distributed  or  uncorrelated  but 
tend  to  be  clustered  as  a  function  of 
economic  conditions  or  shocks.**  This 
makes  it  more  difficult  to  set  rates  so 
that  the  long-run  revenues  are  sufficient 
to  cover  the  long-run  costs  of  each  risk 
category. 

In  the  absence  of  legislative  direction, 
the  Board  believes  that  it  is  compelled 
to  give  effect  to  the  statutory  directive 
to  have  a  meaningful  risk-based 
assessment  system  and  the  directive  to 
set  rates  to  maintain  the  reserve  ratio  at 
the  DRR,  by  balancing  the  various 
statutory  factors  whidi  underlie  those 
directives  and  which,  ultimately,  are  the 
determinants  of  an  appropriate 
assessment  schedule.  Neither  of  these 
directives,  nor  any  single  statutory 
factor,  may  be  given  effect  at  the 
expense  of  the  other.  Thus,  for  example, 
in  weighing  the  requirement  to  set 
assessments  at  a  target  DRR,  the 
"revenue  needs  of  the  fund"  factor  may 
not  be  interpreted,  as  has  been 
suggested  by  some  commenters,*^  in 
such  a  way  that  the  risk-based 
assessment  system  l}ecomes 
meaningless  when  the  fund  attains  the 
DRR. 

D.  Rebates 

The  Board  is  adopting  its  proposed 
interpretation  that  ihe  Board  lacks 
rebate  authority  because  that  authority 
was  eliminated  by  Congress  in  FDICIA. 
As  discussed  below,  this  position  is 
based  on:  (1)  The  statutory  history  of 
sections  7  (d)  and  (e);  (2)  the  fact  that 
Congress  repealed  the  rebate  authority 
in  section  7(d);  and  (3)  the  legislative 
history  indicating  that  Congress 


^Congressional  Budget  Office,  Refonning  Federal 
Deposit  Insurance,  (1990)  xv. 
"H.  at  xvi. 


"W.at28. 

"Id. 

1 '  FDIC,  A  Study  of  the  Desirability  and 
Feasibility  of  a  Risk-Based  Deposit  Insurance 
Premium  System,  A  report  pursuant  to  Section 
220(b)(1)  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989,  submitted 
to  the  United  States  Congress  by  the  Federal 
Deposit  Insurance  Corporation,  at  11  (1990). 

"Id. 

"  See,  discussion  of  ABA  comments  at  Section 
IV.A.,  infra. 
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intended  that  lower  rates  would  be  the 
substitute  for  rebates. 

In  the  proposal,  the  Board  reviewed 
the  FDIC's  authority  to  provide  rebates 
of  amounts  by  which  the  reserve  ratio 
exceeds  the  DRR  based  on  both  former 
and  current  statutory  provisions  in  FDI 
Act  sections  7(d)  and  7(e)  respectively, 
and  the  legislative  history  of  those 
provisions.  Based  on  that  review,  the 
Board  proposed  a  statutory 
interpretation  that:  (1)  The  FDIC's 
authority  to  provide  rebates  was 
eliminated  by  Congress  in  FDICIA 
efEsctive  with  the  adoption  of  the 
statutorily  mandated  risk-based 
assessment  system  on  January  1, 1994; 
and  (2)  section  7(e)  does  not  provide 
rebate  authority,  but  rather  pertains  to 
the  method  of  providing  refimds  of 
assessment  overpayments.*" 

In  FDICIA,  Congress  provided  for 
estabUshment  of  a  risk-based  assessment 
system  that,  after  the  DRR  was  achieved, 
would  provide  the  FDIC  with  the 
flexibility  to  set  a  broader  range  of 
assessment  rates.  In  1990,  Congress  had 
already  provided  the  FDIC  with  the   • 
authority  to  adjust  assessment  rates 
upward  to  ensure  that  the  BIF  received 
sufficient  revenue.*^  In  FDICIA, 
Congress  intended  that  same  rate 
adjustment  authority  to  operate  in  lieu 
of  providing  rebates  in  the  event  that  the 
estabUshed  rates  resulted  in  collection 
of  excess  assessment  revenue. 
Therefore,  Congress  eliminated  the 
rebate  provisions  of  section  7(d)  in  their 
entirety  as  being  obsolete  because  the 
ability  to  adjust  rates  would  take  the 
place  of  a  rebate  mechanism.  This  is 
clear  fit>m  the  following  discussion  of 
section  212(e)(3)  in  the  Senate  Report  on 
S.  543: 

Section  212(e)(3)  replaced  current  section 
7(d)  with  a  new  section  7(d)  recodifying 
current  section  7(b)(9).  The  deleted  text, 
providing  for  assessment  credits  to  insured 
institutions  when  deposit  insurance  fund 
reserve  ratios  exceed  designated  reserve 
ratios,  is  obsolete  in  light  of  the  standards  for 
establishing  assessments  set  forth  in  new 
section  7(b)(2)(A)(i)  {setting  rates  to  maintain 
at  the  DRR).  Under  section  7(b](2)(A)(i), 
funds  that,  under  current  section  7(d),  would 
have  been  rebated  to  insured  depository 
institutions  through  assessment  credits  will 
cow  be  rebated  through  reduced 
assessments. 


"Section  7(e)  provides  that  the  FDIC: 
(1)  May  refund  to  an  insured  depository 
institution  any  paj^ment  of  assessments  in  excess  of 
the  amount  due  to  the  Corporation  or  (2)  may  credit 
such  excess  toward  the  payment  of  the  assessment 
next  becoming  due  from  such  depository  institution 
and  upon  succeeding  assessments  until  the  credit 
is  exhausted. 

"See,  discussion  of  Assessment  Rate  Act,  infra, 
note  4. 


138  Cong.  Rec.  S2073  (daily  ed.  Feb.  21. 
1992).  (&nphasis  added.) 

In  response  to  the  Board's  proposed 
interpretation  regarding  the  FDIC's 
rebate  authority,  a  total  of  482 
respondents  generally  disagreed  with 
the  FDIC's  position;  one  trade 
association  appeared  to  accept  the 
interpretation  and  it  requested  a 
legislative  change  to  restore  the  rebate 
authority.  Of  those  in  disagreement, 
seven  BIF  members,  four  trade 
associations  and  one  individual 
explicitly  disagreed  with  that 
interpretation,  asserting  that  the  FDIC 
did,  in  fact,  have  authority  to  provide 
rebates.  A  total  of  400  commenters  (383 
BIF  members,  3  SAIF  members,  12  trade 
associations  and  2  other  commenters) 
largely  without  any  discussion  of  the 
FDIC's  legal  authority,  indicated  that 
when  the  BIF  reserve  ratio  exceeds  the 
DRR  as  a  result  of  assessment  income, 
the  FDIC  should  return  to  BIF  members 
all  assessments  above  1.25  percent 
because  those  funds  could  be  better 
used  servicing  local  communities.  In 
addition,  48  commenters  (46  BIF 
members  and  2  trade  associations) 
responded  that  assessment  income  in 
excess  of  1.25  percent  other  than  the 
$1,000  statutory  semiannual  minimiim 
should  be  returned.  Finally,  21 
commenters  (15  BIF  members  and  6 
trade  associations)  asserted  that  when 
the  reserve  ratio  exceeds  the  DRR,  the 
FDIC  should  return  both  assessments 
and  investment  income  above  1.25 
percent. 

Based  on  its  interpretation  of  the  DRR 
as  a  ceiling  on  the  amount  of  funds  that 
may  lawfully  be  retained  in  the  BIF,  the 
ABA  has  asserted  that  all  amounts 
(including  investment  income)  in  excess 
of  a  reserve  ratio  of  1.25  percent  must 
be  rebated  to  the  industry.  The  ABA  has 
argued  that  returning  excess  reserve 
amounts  by  means  of  lowering 
subsequent  assessments  is  merely  one 
method  of  accomplishing  the  statutory 
intent  to  return  funds;  where  that 
method  does  not  suffice  to  accomplish 
that  goal,  the  statute  should  be 
interpreted  to  find  an  alternative 
method.  Accordingly,  notwithstanding 
the  statutory  history  of  section  7(e)  and 
the  repeal  of  section  7(d),  it  argued  that 
the  FDIC  could  rely  on  an  interpretation 
of  the  plain  meaning  of  section  7(e)  to 
implement  the  statutory  purpose. 

"The  New  York  Clearing  House 
(Clearing  House)  stated  that  the  FDIC 
has  rebate  authority  pursuant  to  the 
plain  meaning  of  section  7(e)  and  that 
there  is  no  legislative  history  to  indicate 
that  that  section  should  be  interpreted 
other  than  in  accordance  with  a  plain 
reading.  Further,  the  rebate  authority  is 


particularly  important  because  the 
Clearing  House  does  not  beUeve  that  the 
FDIC  will  be  able  to  maintain  the 
reserve  ratio  at  1.25  percent  by 
semiannual  rate  adjustments  only, 
without  some  form  of  rebate 
mechanism.  Citicorp  also  criticized  the 
FDIC's  interpretation,  indicating  that  the 
inability  to  provide  rebates  when  the 
reserve  ratio  exceeds  1.25  percent  makes 
the  determination  of  the  projjer  rate 
schedule  all  the  more  critical. 

The  IBAA  similarly  argues  that, 
without  such  authority,  the  FDIC  will  be 
unable  to  manage  the  BIF  at  the  DRR  as 
required  and  that  the  FDIC's 
interpretation  ignores  the  discretion  to 
set  rates  given  to  it  by  Congress  in 
connection  with  the  risk-based 
assessments  system.  The  IBAA  and  the 
Bankers  Roundtable  noted  that  although 
the  authority  of  section  7(d)  was 
removed,  the  statute  does  not  expressly 
prohibit  the  FDIC  from  providing 
rebates  pursuant  to  some  other 
authority. 

The  Board  is  unconvinced  by  the 
alternative  interpretation  offered  by  . 
commenters  that  rebate  authority  exists 
in  section  7(e),  which  authorizes  the 
FDIC  to  refund  or  credit  to  an  insured 
institution  any  assessment  payment  in 
excess  of  the  amount  due  to  the  FDIC. 
The  Board  does  not  believe  it  can  ignore 
unequivocal  action  by  the  Congress  to 
eliminate  rebate  authority  by,  in  effect, 
re-creating  that  authority  through  a  new 
interpretation  of  section  7(e)  absent 
some  indication  in  the  legislative 
history  that  Congress  intended  section 
7(e)  '*  to  serve  as  a  substitute  for  section 
7(d)  ofthe  FDI  Act. 

Moreover,  the  FDIC  has  not  located 
any  legislative  history  indicating  that 
Congress  intended  section  7(e)  to  take 
the  place  of  section  7(d).  Therefore,  for 
the  reasons  discussed  above,  the  Board 
continues  to  believe  that  the  better 
intorpretation  of  the  statute  is  that  the 
FDIC  has  no  authority  to  grant  rebates 
and  that  to  do  so  would  be  in  violation 
ofthe  statute  and  contrary  to  legislative 
history. 

m.  New  Rate  Spread 

The  Board  is  adopting  without 
modification  the  proposal  to  increase 
the  rate  spread  from  8  basis  points  in 
the  current  assessment  schedule  to  27 
basis  points  in  the  new  schedule. 

As  discussed  in  Section  II.B.2(c),  the 
fundamental  goals  of  risk-based 
assessment  rates  are  to  reflect  the  risks 
posed  to  the  insurance  fund  by 


''Section  7(e)  has  been  consistently  interpreted 
by  the  FDIC  since  1950  to  provide  authority  to 
refund  erroneous  overpayments  of  assessments.  The 
FDIC  has  never  interpreted  that  section  as  providing 
rebate  authcwity. 
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individual  insured  institutions  and  to 

provide  institutions  with  incentives  to 

control  risk  taking.  In  the  existing 

assessment  schedvde,  the  maximum  rate  .       . 

spread  is  8  basis  points.  See  Table  1. 

Institutions  rated  lA  pay  an  annual  rate 

of  23  basis  points  while  institutions  * 

rated  3C  pay  31  basis  points.  There  is 

a  substantial  question  as  to  whether  8  , 

basis  points  represents  a  sufficient 

spread  for  achieving  these  goals. 

BttJJNQ  CODE  •714-01-P 
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Table  1 

Assessment  Rate  Schedules 
Second  Semiannual  1995  Assessment  Period 

BIF-lnsured  Institutions 


New  Rates  (27  bp  rate  spread) 


Current  Rates  (8  bp  rate  spread) 


Supervisory  Risk  Subgroup 

Suporvisory  Risk  Subgroup 

Capital  Catogory 

Group  A      Groups      Group  C 

Capitil  Catagory 

GroupA      Groups      QroupC 

I.Weil 

4bp        7bp      21bp 

I.Weil 

23  bp      26  bp      29  bp 

2.  Adequate 

7bp       14  bp       28  bp 

2.  Adequate 

26  bp       29  bp      30  bp 

3.  Under 

14  bp     .  28  bp      31  bp 

3.  Under 

29  bp      30  bp      31  bp 

Estimated  Assessment  Revenue:  $1.1  Billion 
Average  Assessment  Rate:  4.4  bp 


Estimated  Assessment  Revenue:  $5.46  BiHion 
Average  Assessment  Rate:  23.2  bp 


Adjustment  Factor 

Given  the  assessment  base  as  of  March  31 ,  a  5  basis  point  adjustment  factor  will  generate 
approximately  $1.18  billbn  in  additional  revenue. 


Distribution  Among  Insurance  Groups* 
BiF-insured  institutions 


Supervisory  Risk  Subgroup 

Capital  Group 

A 

B 

c 

I.Well 

NUMBER: 
BASE($B): 

9.766 
2,220.3 

91.8% 
94.8% 

557 
59.6 

5.2% 
2.5% 

142 
16.8 

1.3% 
0.7% 

2.  Adequate 

NUMBER: 
BASE($B): 

79 
45.0 

0.7% 
1.9% 

23 
3.7 

0.2% 
0.1% 

35 
3.8 

0.3% 
0.1% 

3.  Under 

NUMBER: 
BASE($B): 

5 
1.2 

.04% 
.05% 

5 
1.0 

.04%  . 
.05% 

26 
2.6 

0.2% 
0.1% 

'Based  on  3-31-95  data. 


HLUNG  code  •714-01-C 
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As  disoissed  in  the  proposal,  the 
current  assessment  rate  spread  for  BIF 
institutions  has  been  criticized  widely 
by  bankers,  banking  scholars  and 
regulators  as  overly  narrow,  and  there  is 
considerable  empirical  support  for  this 
criticism.  Using  a  variety  of 
methodologies  and  different  sample 
periods,  the  vast  majority  of  relevant 
studies  of  deposit  insurance  pricing 
have  produced  results  that  are 
consistent  with  the  conclusion  that  the 
rate  spread  between  healthy  and 
troubled  institutions  should  exceed  8 
basis  points."  While  the  precise 
estimates  vary,  there  is  a  clear 
consensus  from  this  evidence  that  the 
rate  spread  should  be  widened. 

FDIC  research  likewise  suggests  that  a 
substantially  larger  spread  would  be 
necessary  to  estabUsh  an  "actuarially 
fair"  assessment  rate  system.  Insiuance 
premiimis  are  actuarially  fair  when  the 
discounted  value  of  the  premiums  paid 
over  the  Ufe  of  the  insurance  contract  is 
expected  to  generate  revenues  that  equal 
expected  discoiuited  costs  to  the  insurer 
from  claims  made  by  the  insured  over 
the  same  period.  A  1994  FDIC  study 
used  a  "proportional  hazards"  model  to 
estimate  the  expected  lifetime  of  banks 
that  were  in  existence  as  of  January  1 , 
1993.  The  study  estimated  the 
actuarially  fair  premium  that  each  bank 
miist  pay  annually  so  that  the  cost  of 
each  bank  failiu-e  to  the  FDIC  would 
equal  the  revenue  collected  through 
insurance  assessments.  The  estimates 
Indicated  a  rate  spread  for  lA  versus  3C 
institutions  on  the  order  of  magnitude  of 
100  basis  points.^o 

In  the  proposal,  the  Board  expressed 
concern  that  rate  differences  between 
adjacent  cells  in  the  aurent  matrix  do 
not  provide  adequate  incentives  for 
institutions  to  reduce  the  risk  they  pose 
to  BIF  by  improving  their  condition, 


"For  a  representative  sampling  of  academic 
studies  on  this  issue,  see  Estimating  the  Value  of 
Federal  Deposit  Insurance,  The  Office  of  Economic 
Analysis,  Securities  and  Exchange  Commission 
(1991):  Berry  K.  Wilson,  and  Gerald  R.  Hanweck,  A 
Solvency  Approach  to  Deposit  Insurance  Pricing. 
Georgetown  University  and  George  Mason 
University  (1992):  Sarah  Kendall  and  Mark 
Levonian,  A  Simple  Approach  to  Better  Deposit 
Insurance  Pricing.  Proceedings,  Conference  on  Bank 
Structure  and  Competition,  Federal  Reserve  Bank  of 
Chicago  (1991);  R.  Avery,  G.  Hanweck  and  M. 
Kwast,  An  Analysis  of  Risk-Based  Deposit 
Insurance  for  Commercial  Banks,  Proceedings, 
Conference  on  Bank  Structure  and  Competition, 
Federal  Reserve  Elank  of  Chicago  (19BS). 

"See,  Gary  S.  Fissel  Risk  Measurement, 
Actuarially  Fair  Deposit  Insurance  Premiums  and 
the  FDIC's  Risk-Related  Premium  System,  FDIC 
Banking  Review  (1994),  at  15-27,  Table  5,  Panel  B. 
Single-copy  subscriptions  of  this  study  are  available 
to  the  public  free  of  charge  by  writing  to  FDIC 
Banking  Review.  Office  of  Corporate 
Communications,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  N.W..  Washington, 
D.C.  20429. 


which  is  a  fundamental  goal  of  risk- 
based  assessments.  Larger  differences 
are  consistent  with  historical  variations 
in  failure  rates  across  cells  of  the  matrix, 
viewed  in  connection  with  the 
preponderance  of  evidence  regarding 
actuarially  fair  premiums.^'  The  precise 
magnitude  of  the  differences  is  open  to 
debate,  given  the  sensitivity  of  any 
estimates  to  small  changes  in 
assumptions  and  to  selection  of  the 
sample  pwiod.  However,  the  Board 
believes  that  larger  rate  differences 
between  adjacent  cells  of  the  matrix  are 
warranted.  Accordingly,  the  Board 
proposed  for  comment  an  increase  in 
the  spread  between  the  lowest  and 
highest  rates  in  the  assessment  schedule 
to  27  basis  points  from  the  current  8 
basis  point  spread. 

Of  Uie  357  commenters  (332  BIF 
members,  4  SAIF  members,  16  trade 
associations  and  5  other  organizations/ 
individueds)  who  addressed  the  issue  of 
the  increased  spread,  298  respondents 
supported  the  proposal.  Of  those,  217 
respondents  (including  9  trade 
associations  and  203  BIF  members) 
expressly  approved  of  the  increase  to  27 
basis  points;  an  additional  70 
respondents  (including  1  trade 
association  and  69  BIF  members) 
indicated  support  for  increasing  the 
spread  but  didn't  specifically  mention 
the  proposed  increase  to  27  basis  points. 
Forty  commenters  (including  4  trade 
associations  and  35  BIF  members) 
expressed  the  opinion  that  the  proposed 
spread  was  too  great;  by  contrast,  12 
commenters,  all  of  whom  were  BIF 
members,  thought  the  spread  should  be 
wider  than  proposed.  Finally,  18 
commentera  (including  2  trade 
associations  and  12  BIF  members) 
expressed  reservations  about  the 
increased  weight  given  to  the  subjective 
supervisory  ratings  in  determining  an 
institution's  risk  classification. 

Among  the  commenters  supporting 
the  proposed  increase,  numerous 
respondents  expressed  the  opinion  that 
the  proposal  would  provide  BIF 
members  with  greater  incentive  to 
control  risk  while  at  the  same  time 
rewarding  well-managed  institutions  for 
Umiting  risk.  For  example,  Banc  One 
Corporation  noted,  "Prudent,  healthy 
institutions  should  not  have  to  pay  for 
ill-advised  activities  and  high-risk 
institutions."  The  New  York  Clearing 
House  stated  that  "the  larger  spread  is 
more  actuarially  equitable,  in  that  it 
reduces  the  burden  that  the  strongest 
institutions  must  bear  to  support  the 
weakest."  The  Bankers  Roundtable 
indicated  its  support  for  incentive-based 
regulation  coupled  with  a  strong  spread 


»/d.,  at  Tables  2  and  5. 


between  the  lower-  and  higher-risk 
institutions.  The  Roundtable  noted  that 
"risk-based  premiums  should  address 
all  the  strengths  of  an  institution,  not 
merely  capital.  As  the  schedules  now 
contemplate  and  as  other  regulators  who 
examine  and  evaluate  institutions 
assess,  strong  management  and  strong 
internal  risk  control  systems  are 
important  as  well.". 

Forty  commenters  opposed  the 
proposed  27  basis-point  spread.  For 
example,  the  ABA  asserted  that  the 
current  spread  should  be  retained 
because  it  provides  a  strong  incentive 
for  banks  to  move  into  the  lower-risk 
categories  as  evidenced  by  the  increase 
in  lA  institutions  between  1993  and 
1995  from  60  percent  to  90  percent  of 
the  industry.  "The  ABA  also  indicated 
concern  about  the  emphasis  on  the 
supervisory  rating  because  of  its 
subjectivity.  America's  Community 
Bankers  expressed  similar  reservations 
and  indicated  that  it  would  be  better  to 
give  more  weight  to  capital  because  it  is 
both  a  more  objective  and  more 
controllable  factor.  Orange  National 
Bancorp  commented  that  examiners 
have  too  much  individual  discretion  in 
assigning  risk  classifications.  It 
recommended  that  a  standard  model  for 
such  evaluations  be  implemented  if  one 
is  not  already  in  place.  The  California 
Bankers  Association  (CBA)  opposed  the 
increased  spread  because  of  the  belief 
that  it  too  closely  correlates  with  local 
economic  conditions  that  are  beyond 
the  control  of  the  institution.  Thus, 
adverse  local  economic  conditions  may 
result  in  higher  risk  classifications  at  a 
time  when  the  institution  can  least 
afford  it.  The  CBA  hirther  noted  that 
"(a)  primary  objective  of  deposit 
insurance  should  be  to  spread 
uncontrollable  risk  among  similarly 
situated  institutions.  To  impose 
additional  premiums  when  that  risk  is 
actually  realized  is  analogous  to 
charging  a  person  a  universal  health 
insurance  rate,  and  then  increasing  that  - 
rate  when  the  person  actually  becomes 
sick  and  requires  care."  (Emphasis  in 
original.)  The  CBA  proposed  as  an 
alternative  a  narrowing  of  the  spread  to 
mitigate  the  penalties  imposed  on  a 
bank  for  falling  into  a  hi^er  risk 
category  due  to  the  effects  of  a  local 
economic  downturn. 
*  By  contrast,  the  twelve  commenters 
who  indicated  that  the  spread  should  be 
wider  indicated  that  the  proposed 
assessment  schedule  did  not  adequately 
reflect  the  true  risk  to  the  BIF.  Several 
commenters  raised  concerns  about  the 
insufficient  distinction  between  the 
riskiness  of  low-risk  banks.  For 
example.  Wells  Fargo  Bank  stated  that 
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"[njinety  percent  of  banks  should  not  be 
included  in  the  lowest  risk  category." 

A  number  of  commenters  indicated 
support  for  the  proposal  that  the  nine- 
cell  matrix  should  remain  in  place 
pending  an  in-depth  review  of  the  risk 
classification  system.  Expressing  its 
support  for  deposit  insurance  rates  as  an 
appropriate  incentive  for  banks  to 
control  risky  activities,  the  IBAA 
recommended  that  the  FDIC  implement 
the  premium  reduction  before 
considering  modifications  to  the  nine- 
cell  matrix.  The  ABA  indicated  that 
bankers  support  keeping  the  risk 
classification  system  simple,  and  it 
would  not,  therefore,  support  any 
revisions  to  the  matrix  involving  the 
creation  of  more  categories  or  a  new, 
super-capitaUzed  category.  In  Citicorp's 
view,  "any  change  in  the  niunber  of 
cells  will  create  disputes  while 
producing  very  fittie  additional  equity" 
without  greater  explanation  of  the 
imderlying  rationale  for  any  increase. 
Citicorp  called  for  frequent  reviews  an 
institution's  risk  so  that  the  risk 
classification  is  based  on  current 
evaluations. 

The  Board  is  adopting  the  proposed 
increase  in  the  spread  from  8  to  27  basis 
points  without  modification.  Having 
carefully  considered  the  comments  on 
the  proposal,  the  Board  nonetheless 
continues  to  beUeve  that  the  assessment 
rate  matrix  should  be  adjusted  in  the 
direction  of  an  actuarially  fair  rate 
structure,  as  described  above.  In 
addition,  as  in  the  proposal,  the  Board 
has  decided  not  to  adopt  changes  to  the 
nine-cell  assessment  rate  structure  at 
this  time.  Accordingly,  as  proposed,  the 
new  rate  matrix  retains  the  existing  nine 
cells. 

While  the  Board  appreciates  the 
concern  expressed  in  the  comments 
regarding  the  additional  weight  placed 
on  supervisory  evaluations  as  a  result  of 
the  increased  rate  spread,  the  use  of 
such  evaluations  as  a  risk  measure  is 
well-established.  Historically, 
deteriorations  in  supervisory  rating^  are 
associated  with  a  substantially  higher 
incidence  of  failure. 

When  the  Board  adopted  the  existing 
8-point  rate  spread  in  1992,  it  expressed 
the  conviction  that  widening  the  spread 
was  desirable  but  declined  to  do  so 
because  of  the  potential  hardship  for 
troubled  institutions  and  possible 
additional  losses  for  the  insurance 
fund.22  At  that  time,  however,  a  wider 


rate  spread  would  only  have  been 
accomplished  through  an  increase  in  the 
assessment  rate  paid  by  weaker 
institutions.  In  contrast,  under  the  new 
schedule  the  Board  is  now  adopting,  the 
rate  spread  will  be  widened  by  means 
of  a  reduction  in  the  rates  appUcable  to 
stronger  institutions. 

Under  the  new  schedule,  all  BIF- 
insured  institutions  except  those  with 
assessment  risk  classification  3C  will 
enjoy  a  reduction  in  their  assessment 
rates,  with  a  consequent  beneficial 
impact  on  earnings  and  capital.  The 
only  adverse  effect  on  earnings  and 
capital  conceivably  could  result  from 
the  increase  in  the  rate  spread  from  8 
basis  points  to  31  basis  points.  Under 
the  current  assessment  schedule,  weaker 
institutions  are  competing  with 
institutions  that  pay  an  assessment  rate 
of  23  basis  points.  Under  the  new 
schedule,  where  all  but  institutions  in 
the  3C  category  will  pay  reduced  rates, 
the  weaker  institutions  will  be 
competing  with  a  large  group  of  BIF 
members  that  will  be  paying  a  rate  of 
only  four  basis  points.  In  principle,  if 
the  BIF  members  classified  as  lA  pass 
along  their  reduced  assessments  to  their 
customers,  the  weaker  institutions  may 
be  forced  to  pay  more  for  deposits  or 
charge  less  for  loans  to  stay  competitive. 

The  FDIC  performed  an  analysis 
simulating  the  effects  of  the  wider  rate 
spread  on  all  insured  institutions  imder 
the  assumption  that  the  weaker 
institutions  would  have  to  absorb  the 
entire  increase  in  spread  in  the  form  of 
a  higher  cost  of  funds.  The  result  was 
that  apart  from  institutions  that  have 
already  been  identified  by  the  FDIC's 
supervisory  staff  as  Ukely  failiues,  the 
wider  spread  is  expected  to  have  a 
minimal  impact  in  terms  of  additional 
failures. 

A  widening  of  the  spread  to  27  basis 
points  is  consistent  with  the 
implications  of  the  best  empirical 
evidence  on  this  issue  and  with  the 
Board's  previously  stated  conviction. 
Moreover,  the  increased  differences 
between  adjacent  cells  in  the  matrix 
jmjvides  additional  incentive  for  weaker 
institutions  to  improve  their  condition 
and  for  all  institutions  to  avoid 
excessive  risk-taking.  This  is  consistent 
with  the  Board's  desire  to  create 
adequate  incentives  through  the 


°In  the  FDIC's  1993  proposal  for  the  existing 
statutorily  mandated  risk-based  premium  system, 
the  Board  sought  comment  on  whether  the 
assessment  rate  spread  embodied  in  the  existing 
system,  i.e.,  8  basis  points,  should  be  widened.  Of 
the  96  commenters  addressing  this  issue,  75  favored 
a  wider  rate  spread.  In  adopting  the  existing  8  point 


rate  spread  in  1993.  the  Board  expressed  its 
conviction  that  widening  the  rate  spread  was 
desirable  in  principle,  but  chose  to  retain  for  the 
time  being,  the  8  point  rate  spread.  The  Board 
expressed  concern  that  widening  the  rate  spread 
while  keeping  assessment  revenue  constant,  might 
unduly  burden  the  weaker  institutions  which 
would  be  subject  to  greatly  increased  rates. 
However,  the  Board  retained  the  right  to  revisit  the 
issue  at  some  future  date.  58  FR  34357  Qune  25, 
1993). 


assessment  rate  structiu*  to  encourage 
behavior  that  will  protect  the  deposit 
insxuance  fund  against  excessive  losses. 

Nonetheless,  the  Board  remains" 
imwilling  at  this  time  to  increase  further 
the  maximum  rate  other  than  by  means 
of  the  adjustment  factor  discussed 
below,  without  further  study  regarding 
the  overall  insurance  pricing  structure 
for  the  industry. 

IV.  New  Assessment  Schedule 

In  fight  of  its  interpretation  of  section 
7(b)  discussed  above  and  based  on  its 
consideration  of  the  required  statutory 
factors,  the  Board  is  adopting  in  the 
final  rule  its  proposed  new  assessment 
rate  schedule  ranging  from  a  rate  of  4 
basis  points  for  institutions  with  a  risk 
classification  of  lA  to  31  basis  points  for 
institutions  rated  3C  (see  Table  1)  and, 
as  noted  above,  a  spread  of  27  basis 
points.  As  discussed  below,  the 
adoption  of  this  schedule  reflects  the 
Board's  determination  that  the  FDIC's 
insurance  responsibilities  require  it  to 
look  beyond  the  immediate  timeframe 
in  estimating  losses  and  the  revenue 
needs  of  the  fund,  and  to  take  account 
of  the  variabiUty  of  the  factors 
influencing  the  BIF  reserve  ratio, 
variability  that  can  be  substantial  even 
within  a  single  assessment  period. 

A.  Comments 

The  FDIC  received  1401  comments 
(1364  BIF  members,  11  SAIF  members, 
14  trade  associations  and  12  other 
organizations  or  individuals)  that  either 
expressed  general  support  for  the 
proposed  decrease  in  rates  or 
specifically  mentioned  support  for  the 
proposed  schedule  of  4  to  31  basis 
points.  However,  347  commenters  (320 
BIF  members,  3  SAIF  members,  22  trade 
associations,  1  organization  and  1 
individual)  expressed  dissatisfaction 
with  the  rates  specifically.  As  discussed 
in  Section  II.B.l,  most  of  the  - 
commenters  argued  that  the  proposed 
rates  are  too  high  to  comply  with  the 
FDIC's  requirement  to  maintain  the  BIF 
at  its  DRR.  Eleven  commenters  stated 
that  the  proposed  schedule  was  too  low. 
Finally,  forty  commenters  (7  BIF 
members,  23  SAIF  members,  1  trade 
association  and  9  other  organizations/ 
individuals)  urged  the  FDIC  not  to 
decrease  BIF  rates. 

Those  commenters  who  were  satisfied 
with  the  proposed  rate  structure 
generally  were  pleased  that  they  will 
enjoy  the  benefit  of  a  very  large  decrease 
in  assessments  in  the  near  future  and 
expressed  pride  that  the  BIF  will  be 
recapitalized  much  earlier  than 
expected  and  without  taxpayer 
assistance. 
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Of  the  commenters  who  indicated  that 
the  proposed  assessment  schedule  was 
too  high,  115  (including  12  trade 
associations  and  102  BIF  members) 
^ated  specifically  that  the  rate  either  for 
institutions  with  a  lA  risk  classification 
or  for  all  institutions  should  be  0  basis 
points  (the  ABA  position);  87 
commenters  (including  2  trade 
associations  and  84  BIF  members) 
asserted  that  the  rate  for  lA  institutions 
should  be  decreased  to  2  basis  points 
(the  IBAA  position).  Many  cited  the 
statements  in  the  proposal  indicating 
that  it  was  likely  that  the  BIF  reserve 
ratio  could  be  maintained  at  1.25 
percent  in  the  second  half  of  1995  solely 
as  a  result  of  investment  income  as 
support  for  their  position  that  the 
proposed  rate  schedule  is  too  high,  at 
least  with  respect  to  lA  institutions. 

In  fact,  the  ABA  argued  that  when  the 
BIF  does  not  need  assessment  income  to 
remain  at  1.25  percent,  the  FDIC  may 
not  assess  any  BIF  members,  i.e., 
assessing  a  zero  rate  on  all  such 
regardless  of  risk.  The  ABA's  position  is 
diat  the  risk-based  assessment  spread  is 
determined  independently  from  the 
revenue  needs  of  the  fund;  that  spread 
is  simply  moved  up  or  down  in  order  to 
generate  the  required  revenue  to  ofiiset 
expenses,  i.e.,  the  rate  schedule  itself  is 
solely  a  function  of  the  amount  of 
revenue  needed  to  maintain  the  BIF  at 
1.25  percent.  Thus,  where  no  income  is 
needed,  there  is  no  need  for  the  risk- 
based  assessment  system.  However,  the 
ABA  argues  that  beneficial  incentives 
for  bank  performance  will  still  operate 
because  riskier  banks  will  not  know  in 
advance  whether  the  revenue  needs  of 
the  BIF  will  require  imposition  of  an 
assessment,  so  unless  they  improve 
their  performance,  they  will  face  the 
prospect  of  pajring  higher  assessment 
rates  than  their  peers.  Moreover,  they 
argue  that  a  zero  rate  serves  as  an 
incentive  to  manage  banks  well. 

Some  commenters  also  criticized  the 
historical  basis  on  which  expected 
losses  are  forecast  by  the  FDIC.  Several 
commenters  asserted  that  the  statute 
requires  the  Board  to  set  assessments 
based  on  the  revenue  needs  of  the  BIF 
for  the  succeeding  six  month  period,  not 
on  a  historical  basis.  Finally,  many 
commenters  indicated  that  the  use  of 
the  historical  average  fails  to  take  into 
account  the  fundamental  changes  that 
have  occurred  since  FDICIA,  i.e.,  least- 
cost  resolutions,  prompt  corrective 
action,  cross-guaranty  authority,  and 
depositor  preference  statutes. 

On  the  other  hand,  some  of  the 
commenters  argued  that  the  BIF  rates 
should  not  be  decreased  at  all.  Among 
these  was  the  Center  for  Study  of 
Responsive  Law/Essential  Information, 


which  thought  the  loss  projections  were 
completely  inadequate  for  the  potential 
risks  facing  the  industry.  They 
interpreted  the  statutory  DRR  as  a  floor, 
and  lurged  the  FDIC  to  estabhsh  a  higher 
range  for  the  DRR  with  a  target  average 
of  1.63  percent  using  1.25  percent  as  the 
floor  and  2.0  percent  as  the  ceiling. 

In  view  of  tne  niunerous  comments  on 
the  propriety  of  the  average  rate  implied 
by  the  proposal,  the  Board  finds  it 
appropriate  to  provide  here  a  detailed 
siunmary  of  the  analysis  and  reasoning 
that  served  as  a  basis  for  its  decision  to 
adopt  the  proposed  rate  schedule  in  the 
final  rule.  Accordingly,  this  section 
considers  in  depth  the  analysis 
supporting  the  approach  adopted  by  the 
Board  for  satisfying  the  requirements  to 
maintain  the  reserve  ratio  at  1.25 
percent  and  to  have  a  risk-based 
assessment  system. 

B.  Review  and  Balancing  of  Statutory 
Factors 

As  discussed  in  Section  II,  pinsuant 
to  the  directive  of  section  7(b)(1)  to  have 
a  risk-based  assessment  system  and  the 
directive  of  section  7(b)(2)(A)(ii)  to 
maintain  the  reserve  ratio  at  the  DRR, 
the  Board  is  required  to  review  and 
weigh  the  following  factors  when 
establishing  an  assessment  schedule: 

(1)  The  probability  and  likely  amount 
of  loss  to  the  fund; 

(2)  Case  resolution  expenditures  and 
income; 

(3)  Expected  operating  expenses; 

(4)  The  effect  of  assessments  on 
members'  earnings  and  capital; 

(5)  The  revenue  needs  of  the  fund; 
and 

(6)  Any  other  factors  that  the  Board 
may  deem  appropriate. 

1.  Analytical  Framewoik 

(a)  Sununoiy.  In  principle,  the 
requirements  to  maintain  the  reserve 
ratio  at  the  DRR  and  to  have 
assessments  for  individual  institutions 
based  on  risk  to  the  fund  complement 
and  reinforce  each  other.  Maintenance 
of  a  particular  reserve  ratio  requires  the 
FDIC  to  attempt  to  match  fund  revenue 
and  expense  over  time.  An  important 
element  of  that  requirement  comes  from 
a  risk-based  assessment  system  that 
equates  revenue  with  "expected  cost" 
over  a  long  period.  The  estimation  of 
expected  insurance  losses  is  thus 
important  both  in  the  structuring  of  risk- 
based  assessments  and  maintaining  a 
given  reserve  ratio  over  a  period  of  time. 

The  following  subsections  outline  the 
FDIC's  analysis  and  the  use  of  that 
analysis  for  informing  the  decision  of 
the  Board  regarding  BIF  assessment 
rates.  Subsection  (b)  discusses  in 
general  terms  the  selection  of  a  time 


period  over  which  to  estimate  insinance 
losses,  and  the  relation  of  this  question 
to  the  statutory  requirements  to 
maintain  the  BIF  at  its  target  DRR  and 
to  have  a  system  of  risk-based 
assessments.  Subsection  (c)  describes 
the  increase  in  volatihty  of  key 
economic  variables  characteristic  of  the 
post-1980  period  and  reviews  the 
increase  in  banking-industry  risk  that 
also  occurred  during  this  period.  The 
basic  conclusion  is  that  a  return  to  the 
relative  stability  of  the  1950-1980 
period  is  unUkely  and,  thus,  the  FDIC  is 
likely  to  experience  continued  volatility 
in  insurance  losses  in  the  years  ahead. 
Subsection  (d)  provides  a  brief 
discussion  of  the  risks  in  banking  today 
and  a  historical  perspective  on  the  risks 
associated  with  highly  rated  and  well 
capitalized  banks.  The  information 
presented  indicates  that  a  meaningful 
assessment  of  risks  posed  by  insured 
institutions  must  look  beyond  the 
immediate  timefiame.  Subsection  (e) 
discusses  the  average  assessment  rates 
that  would  have  maintained  the  fund  at 
a  given  reserve  ratio  at  various  times  in 
the  FDIC's  history,  and  sets  out  how  it 
would  be  destabilizing  to  the  banking 
industry  for  the  FDIC  to  attempt  to 
maintain  continuous  equality  of  the  BIF 
to  its  DRR  by  trying  to  equate  revenues 
and  expenses  during  every  six-month 
period.  The  analysis  indicates  that  an 
average  effective  assessment  rate  in  the 
range  of  four  to  13  basis  points  would 
have  matched  revenue  and  expense  over 
most  of  the  FDIC's  history.  It  also 
indicates  that  recent  changes  in 
business  conditions,  including  several 
statutory  changes,  strongly  suggest  that 
a  rate  at  the  low  end  of  that  range 
should  be  adopted.  Subsection  (f) 
discusses  the  impUcations  of  volatility 
in  insiued  deposits  for  the  rate-setting 
process. 

(b)  The  Planning  Horizon  for  Rate 
Setting.  An  important  part  of  the  rate- 
setting  process  is  the  desire  to  equate 
revenues  with  expenses  over  a  period  of 
time.  The  answer  to  the  question  "over 
what  period  of  time?"  has  important 
ramifications  for  the  way  the  FDIC  sets 
assessments  and  manages  its  reserve 
ratio,  as  well  as  for  the  banking 
industry.  This  matching  of  revenue  and 
expense  encompasses  most  of  the 
statutory  factors  required  to  be 
considered  by  the  Board  in  that  it  seeks 
to  determine  the  revenue  needs  of  the 
fund  in  light  of  the  probabiUty  and 
likely  amoimt  of  losses,  expected  case 
resolution  expenses  and  income,  and 
the  amount  of  operating  expenses. 

Purely  for  expositional  piurposes,  it  is 
useful  to  consider  an  extreme  case 
where  revenues  and  expenses  are 
balanced  over  a  very  short  horizon,  say 
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one  day.  One  could  imagine  that  each 
morning  banks  would  be  billed 
electronically  for  the  cost  of  any  bank 
failures  expected  to  occur  that  day.  In 
this  extreme  case,  the  BIF  could  be 
managed  to  within  very  close  to  its  DRR 
on  a  virtually  continuous  basis  (ignoring 
uncertainties  about  the  level  of  insiued 
deposits).    . 

m  this  example  the  FDIC's  insmmice 
function  would  be  that  of  edlocating 
current  costs  across  banks  through 
billings  and  collections  on  a  pay-as-you- 
go  basis.  The  word  "insurance"  is 
normally  associated  with  the  concept  of 
spreading  risk.  This  risk  spreading  can 
be  over  time,  across  the  insured  parties, 
or  both,  depending  on  the  type  of 
insurance.  A  pay-as-you-go  system  in 
which  the  cost  of  the  insured  event  is 
borne  entirely  at  the  time  the  event 
occurs  does  not  accompUsh  the 
spreading  of  risk  over  time. 

Whether  the  spreading  of  risk  over 
time  is  important  in  bai^ung  is  an 
empirical  question  that  is  discussed 
below  in  subsection  (e)  of  this  section. 
If  the  FDIC  had  operated  on  a  yearly 
pay-as-you-go  basis  diuing  the  post- 
1980  period,  for  example,  assessments 
would  have  been  as  high  as  62  basis 
points  in  1991.  Rates  at  that  level  would 
have  adversely  affected  the  earnings  and 
capital  of  the  industry  and  the 
soundness  of  the  FDIC  insinance  fund. 

In  general,  one  can  say  that  the 
shorter  the  planning  horizon  over  which 
one  tries  to  equate  revenues  and 
expenses,  the  more  certainty  there  will 
be  about  loss  estimates,  and  the  easier 
it  will  be  to  manage  the  reserve  ratio  to 
any  given  level.  Chi  the  other  hand,  the 
shorter  this  planning  horizon,  the  less 
the  FDIC's  business  would  resemble  the 
risk-spreading  function  of  an  insurer 
and  the  greater  the  risk  that  high  and 
volatile  insurance  premiiuns  would 
adversely  affect  the  earnings  and  capital 
of  the  banking  industry  and  the 
soundness  of  the  insurance  fund. 


Attempting  to  equate  revenues  and 
expenses  over  a  longer  period  has  the 
risk-spreading  advantages  classically 
associated  with  insiu-ance.  Assessments 
are  collected  when  times  are  good  to 
pay  for  problems  when  times  are  bad, 
and  there  can  be  some  measure  of 
stability  to  the  eissessment  rates,  thereby 
avoiding  the  adverse  effects  on  bank 
earnings  and  capital  discussed  above. 
Under  this  regime,  the  intent  would  be 
to  maintain  the  insurance  fund  at  the 
DRR  on  average  over  the  planning 
horizon,  rather  than  continuously. 

The  choice  of  a  planning  period  for 
equating  revenues  and  expenses  is 
therefore  a  fundamental  decision  for  the 
FDIC  as  manager  and  fiduciary  of  soiuid 
deposit  insurance  funds.  Relevant  to  the 
judgment  is  whether  it  is  consistent 
with  the  FDIC's  mission  that  the  entire 
cost  of  banking  problems  be  paid  by  the 
banking  industry  during  the  assessment 
period  in  which  they  occur.  As 
discussed  below,  the  use  of  a  piu-e  pay- 
as-you-go  approach  is  inconsistent  with 
the  FDIC's  mandate  to  charge 
assessments  that  reflect  the  probabiUty 
and  like  amoimt  of  loss  to  the  insmance 
funds  because  this  approach  ignores  the 
risks  that  exist  beyond  a  six-month 
horizon.  In  addition,  the  pay-as-you-go 
approach,  if  adopted  as  a  general  rule, 
would  result  in  adverse  effects  on  bank 
earnings  and  capital  during  times  of 
stress  in  banking. 

(c)  Increased  Economic  Volatility  and 
Bank  Stability.  The  economic 
environment  affecting  banks  began  to 
change  during  the  1970s  and  the  pace  of 
change  accelerated  diuing  the  1980s. 
The  result  is  that  banking  is  a  riskier 
and  more  demanding  business  today 
than  ever  before.  This  subsection 
documents  some  major  changes  in  the 
banking  environment  that  have  occurred 
during  the  last  15  to  20  years.  Part  (i) 
contains  a  discussion  of  the  increased 
volatihty  of  certain  key  macroeconomic 


variables  that  directly  and  indirectly 
affect  banking  risk.  Part  (ii)  contains  a 
more  specific  discussion  of 
developments  in  the  financial  services 
industry  and  in  the  characteristics  of 
insured  banks. 

(i)  Key  economic  variables.  For  about 
twenty  years  beginning  in  the  early 
1950s,  the  U.S.  economy  and  the 
commercial  banking  industry  enjoyed  a 
period  of  relative  stabiUty.  Key 
economic  variables  such  as  inflation, 
interest  rates  and  exchange  rates 
displayed  remarkable  stabihty,  and  in 
part  as  a  result,  bank  failures  were  few. 
This  period  of  stability  began  to  end  in 
the  1970s. 

An  important  change  in  the  natiue  of 
economic  volatility  resulted  from  the 
movement  to  a  floating  exchange  rate 
system  from  a  fixed  rate  system  that 
occurred  in  1973.  As  international  trade 
expanded  in  the  post  World  War  II  era, 
the  maintenance  of  fixed  exchange  rates 
required  adjustments  to  trading 
relationships  and  domestic  economic 
poUcies  of  trading  nations  that  were  not 
optimal.  Thus,  the  change  substituted 
volatility  in  interest  rates  and 
commodities  prices  for  increased 
volatility  in  exchange  rates.  However,  as 
explained  below,  subsequent  events 
have  tended  to  increase  the  volatility  in 
other  financial  and  economic  variables 
beyond  the  levels  experienced  in  the 
fixed  exchange  rate  environment. 

With  the  Smithsonian  Agreement  (see 
Figure  1  for  the  German  mark  (DEM) 
and  Japanese  yen  (JPY)  in  1971  to  1973), 
exchange  rates  among  all  of  the  major 
currencies  were  reahgned  and  permitted 
to  float  without  upper  and  lower 
bounds.  These  developments 
predictably  gave  rise  to  considerably 
greater  exchange  rate  volatihty  at  a  time 
when  world  trade  was  also  expanding 
rapidly. 
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Markets  for  forward  and  futiires 
exchange  rate  contracts  developed  in 
order  for  firms  to  manage  more 
effectively  exchange  rate  risks  and 
markets  for  combined  currency  and 
interest  rate  swaps  have  followed  this 
trend.  The  Chicago  Mercantile 
Exchanged  formed  the  International 
Money  Market  (IMM)  and  began  offering 
the  firet  foreign  exchange  futures 
contract  on  major  currencies  in  1972.23 
The  volatility  that  gave  rise  to  these 
contracts  can  be  seen  in  Figure  2, 
comparing  the  volatility  in  the  dollar 
exchange  rate  with  the  German  mark 
and  the  Japanese  yen.^* 

BIUMQ  CODE  6714-01-9 


"TbaM  contracts  were  also  the  first  financial 
futures  contracts  oRered  in  the  U.S. 

^Volatility  is  measured  in  each  period  as  the 
standard  deviation  of  the  monthly  {percentage 
change  of  each  exchange  rate.  The  standard 
deviation  is  measured  using  observatioiu  over  the 
prior  six  months. 
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Since  1970,  there  have  been  periods 
of  relative  calm  in  exchange  rates  (e.g., 
1976-77)  interspersed  with  periods  of 
substantial  volatiUty,  some  considerably 
extended,  and  periods  with  volatility 
varying  among  currencies.  For  example, 
the  first  oil  embargo  in  1973  resiUted  in 
increased  volatility  for  the  mark,  but  a 
decrease  for  the  yen.  In  the  European 
Monetary  System  currency  crisis  in  late 
summer  and  early  fidl  of  1992,  the  yen 
actually  showed  a  decline  in  volatility, 
but  the  mark,  the  most  appreciated 
European  ourency  at  the  time,  showed 
a  sharp  increase  in  volatility.  More 
recently,  the  change  in  monetary  policy 
by  the  Federal  Reserve  in  February  1994 
resulted  in  a  depreciation  of  the  dollar 
relative  to  the  mark,  increased  volatility 
in  exchange  rates,  and  sharp  increases 
in  foreign  and  domestic  interest  rates 
(see  Figure  2  for  exchange  rate  volatility 
fit)m  January  to  May  1995).  Without  the 
well-developed  markets  for  forwards 


and  futures  contracts  for  foreign 
exchange,  such  volatility  would  be  less 
manageable  and  would  significantly 
lessen  foreign  trade. 

A  second  source  of  volatitity,  not 
imrelated  to  the  adoption  of  a  floating 
exchange  rate  system,  is  in  the  levels 
and  term  structme  of  interest  rates. 
Foreign  exchange  rates  and  interest  rates 
among  countries  are  related  through 
arbitrage  opportunities  to  borrow  and 
lend  in  different  ciurencies.  Banks  are 
active  participants  in  foreign  markets 
and  international  deposit  and  loan 
markets  for  their  own  accoimt  and  those 
of  their  customers.  Banks  that  are 
lending  and  borrowing  abroad  face  risks 
of  exchange  rate  changes  that  affect  the 
dollar  value  of  their  loans  and  liabilities 
denominated  in  foreign  currencies.  The 
interest  rates  banks  and  other  investors 
are  willing  to  accept  for  loans  and  pay 
on  borrowings  are  affected  by  their 
expectations  of  future  exchange  rates. 


The  more  uncertain  and  volatile  are 
exchange  rates,  the  greater  the 
opportimities  for  losses  and  the  greater 
the  need  for  hedging  assets  and 
liabilities  from  exchange  rate  risk.  The 
greater  volatility  experienced  in 
exchange  rates  is  translated  into  greater 
interest  rate  volatility  as  banks  and 
other  investors  attempt  to  hedge 
positions  in  loan  and  deposit  markets 
and  arbitrage  among  interest  rate 
differentials  that  arise  among  debts 
denominated  in  various  ctirrencies.  An 
example  of  the  relationship  of  the  link 
between  exchange  rate  volatiUty  and 
interest  rate  volatifity  was  during  the 
period  of  adjustment  in  1973  to  the  new 
exchange  rate  regime  and  the  rise  in 
U.S.  interest  rate  volatility  during  this 
same  period  (see  Figure  1  for  the  rapid 
appreciation  of  the  DEM  and  JPY  during 
this  period  and  interest  rate  volatility  in 
Figure  3). 
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Volatility  in  the  level  of  interest  rates 
can  be  seen  in  Figure  3  for  the  3-month 
T-bill  rate  (the  darker  connected  line). 
In  this  figure,  the  dark  bars  are  periods 
of  recession  (peak  to  trough)  as 
designated  by  the  National  Bureau  of 
Economic  Research.  Volatility  is 
presented  in  this  figure  as  the  computed 
likelihood  of  being  in  a  high  interest 
rate  volatility  regime  (the  light,  spiked 
areas  measured  on  the  left  axis);  that  is, 
a  period  where  the  standard  deviation  of 
daily  interest  rate  changes  is  statistically 
expected  to  be  higher  than  average.  As 
can  be  seen,  the  period  of  the  1960s  was 
relatively  calm  with  the  exception  of  the 
recession  of  1969  to  1970.  After  this 
period,  interest  rates  became  more 
volatile,  as  did  general  economic 
activity.  During  the  1970s,  several  oil 
embargo  shocl^  in  1973  and  1978 
resulted  in  accelerating  inflation  and 
contributed  considerably  to  interest  rate 
volatiUty.  The  Federal  Reserve 
dramatically  changed  monetary  poUcy 
in  October  1979  by  switching  from  an 
interest  rate  target  to  a  monetary 
aggregates  target,  such  as  nonborrowed 
reserves,  with  the  objective  of  reducing 
inflation.  The  result  of  this  poUcy  was 
a  highly  volatile  interest  rate  period 
from  October  1979  imtil  late  1982." 


^  The  stock  marKet  crash  in  October  1987  is  also 
clearly  evident  in  Figure  3  with  a  period  of  high 


Correspondingly,  it  was  about  this  time 
when  Uie  voliune  of  interest  rate  futures 
contracts  was  beginning  to  grow  on  the 
Chicago  Mercantile  Exchange  and  the 
Chicago  Board  of  Trade.^*  Soon 
afterwards,  over-the-counter  interest 
rate  forwards  and  swaps  were 
introduced  on  a  meaningful  scale  and 
their  growth  accelerated  by  1986, 
coinciding  only  incidentally  with  the 
period  of  the  collapse  in  world  oil 
prices. 

Another  soiut:e  of  volatility  is  in  the 
term  structure  of  interest  rates.  The 
importance  of  the  volatihty  in  the  term 
structure  stems  from  the  need  to  have 
accurate  estimates  of  futiue  short-term 
interest  rates.  Expected  future  short- 
term  interest  rates  form  the  basis  for  the 
valuation  of  interest  rate  swaps. 


volatility  occurring  at  this  time.  What  is  also 
interesting  is  that  a  period  of  high  interest  rate 
volatility  occurred  in  early  1987  coinciding  with  an 
apparent  change  in  monetary  policy.  It  is  important 
to  note  that  changes  in  monetary  policy  tend  to 
evoke  periods  of  greater  interest  rate  volatility  and 
possible  adverse  effects  on  bank  earnings. 

^The  development  of  interest  rate  futures 
contracts  was  given  a  boost  in  1974  with  the 
creation  of  the  Commodity  Futures  Trading 
Commission.  The  CFTC  was  given  exclusive 
responsibility  over  futures  markets.  As  a  by-product 
of  this  legislation,  cash  settlement  of  futures 
contracts  was  permitted.  The  provision  of  federal 
law  superseded  state  laws  that  prohibited  contracts 
settled  in  cash  because  they  were  considered 
wagers  and  were  treated  as  illegal  gambling. 


forward,  futures,  and  options  on  future 
interest  rates,  and  options  on  futures 
contracts.  Volatility  in  the  term 
structure  can  also  give  rise  to  volatility 
of  bank  earnings  to  the  extent  that  banks 
face  gaps  between  interest  sensitive 
assets  and  interest  sensitive  liabilities. 
The  causes  of  this  volatility  in  interest 
rates  have  been  linked  to  expectations  of 
changes  in  future  short-term  interest 
rates  fed  by  the  volatihty  in  the  rate  of 
inflation  and  inflation  expectations. 
Figure  4  shows  the  3-month  T-bill  rate 
and  the  difference  between  the  10-year 
T-bond  rate  and  the  1-year  T-bond  rate 
as  a  proxy  for  the  steepness  in  the  yield 
curve.  It  is  clear  that  the  yield  curve  has 
been  volatile  and  at  times  has  become 
inverted  (periods  such  as  1972  through 
late  1974,  and  early  1978  through  1982 
when  the  1-year  T-bond  yield  was 
higher  than  the  10-year  yield),  requiring 
considerable  caution  in  fimding  long 
positions  in  long-term  assets  or  fixed 
rate  assets  with  short-term,  variable  rate 
UabiUties.  In  periods  of  substantial 
volatiUty  in  the  term  structure,  simple 
methods  of  interest  rate  risk 
management,  such  as  duration  gap 
management,  become  incomplete 
methods  of  managing  interest  rate  risk. 
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A  final  source  of  increased  volatility 
is  that  arising  from  general  economic 
activity.  To  a  considerable  extent,  the 
volatility  in  general  economic  activity 
can  be  traced  to  real  shocks,  such  as  the 
oil  embargoes  of  the  1970s,  wars, 
dissolution  of  the  Soviet  Union,  and  the 
fiscal  and  monetary  poUcies  of  the 
major  industrialized  nations.  These 
shocks  have  caused  considerable 
volatiUty  in  commodity  prices  and  real 
output.  The  record  inflation  of  the  1970s 
was  followed  by  a  period  of  slower 
inflation,  but  greater  commodity  price 
volatility.  Figure  5  presents  commodity 
prices  (CRB  Raw  Materials  Spot  Prices) 
compared  with  the  Consimier  Price 
Index  (All  Urban  Areas).  Although  the 
oil  shocks  of  the  19708  resulted  in 
considerable  inflation  in  commodities 
and  consumer  prices,  the  volatiUty  that 
also  res\ilted  in  commodity  prices  has 
not  abated  during  the  1980s  or  early 
1990s. 

BNJJNQ  COOE  Sn^^-P 


.42700    Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Rules  and  Regulations 


f 


s 

h- 


1 

t 

E 

9 

S 

t 

•4 

M 

e 

Figi 
and 

-1 

£•  § 

»^m 

N^ 

^ 

e 

>; 

E  2 

B 

€ 

e 

o 

U 

s 

Is! 
In 


o 

OJ 


5 


I 


s 


s 

CM 


8 


S 


::96-Nvr 
■■  w-Nvr 
::  ee-Nvr 

:;  36-NVr 

;:  i6-Nvr 

\[  06-NVr 
;:  68-NVr 

:-88-Nvr 
::  Z8-Nvr 
;:99-Nvr 
::  S8-Nvr 
::  wNvr 
::  €8-Nvr 

::  1.9-Nvr 
::  08-NVp 
\\  6Z-Nvr 

■■zz-Nvr 
:5  9Z-Nvr 
:;  sz-Nvr 
::  yz-NVp 

;:OZ-NVP 

:  :69-Nvr 

;:  99-NVr 
;:  Z9-NVr 

::99-Nvr 
\]  S9-Nvr 
::  w-Nvr 
::  €9-NVp 

":  39-NVP 
:J  t9-NVP 
4  09-NVP 

o 


BIUJNQ  CODE  •714-01-C 


Federal  Register  /  Vol.  60.  No."  158  /  Wednesday,  August  16.  1995  /  Rules  and  Regulations    42701 


The  volatility  of  prices  and  general 
economic  activity  can  have  a  substantial 
impact  on  banking  performance,  as  the 
experience  of  the  1980s  makes  clear. 
The  sectoral  inflation  and  subsequent 
deflation  of  agriciiltural' prices  in  the 
late  1970s  and  early-  to  mid-1980s  was 
a  major  contributor  to  the  failure  of 
himdreds  of  agricultiual  banks. 
Similarly,  the  boom  and  subsequent 
collapse  of  oil  prices  caused  significant 
problems  for  banks  in  states  whose 
economies  had  important  energy 
sectors.  The  real-estate  problems  of  the 
1980s  and  early  1990s  caused  major 
problems  for  many  banks.  These 
problems  can  be  traced  in  part  to 
unanticipated  changes  in  regional 
economic  conditions,  as  the  behavior  of 
real  estate  prices  departed  sharply  from 
past  patterns  (Figiure  6). 
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(ii)  Trends  in  the  banking  industry 
since  1980.  Since  1980,  the  business  of 
banking  has  changed  considerably.  As 
noted  above,  risks  have  increased  as 
interest  rates,  exchange  rates  and 
commodity  prices  have  become  more 
volatile  and  as  economic  shocks  have 
been  transmitted  more  widely  via  the 
globalization  of  markets.  Meanwhile, 
competition  in  the  financial 
marketplace  has  greatly  intensified.  The 
traditional  intermediation  function  of 
banks  has  assumed  a  smaller  role  in 
aggregate  economic  activity,  largely 
because  financial  and  technological 
nnovations  have  increased  the  funding 


options  for  firms  that  formerly  were 
restricted  to  bank  loans.  Banks  have 
been  forced  to  seek  new  sources  of 
income  and  to  implement  untested 
business  strategies,  and  such 
experimentation  carries  inherent  risks. 

The  major  trends  affecting  the 
banking  industry  since  1980  are 
simunarized  in  an  accompanying  series 
of  charts.  The  charts  emphasize  the 
substantial  increase  in  banking  risk  as 
compared  to  earlier  periods,  and  the 
role  of  competition  and  innovation  as 
forces  driving  this  development. 

Dramatic  evidence  that  banking  has 
become  riskier  is  observable  in  the 
annual  rates  of  bank  failure  (Figure  7). 


While  annual  bank  failures  exceeded 
single  digits  only  rarely  between  1940 
and  1980,  failure  rates  rose  rapidly 
thereafter  to  a  record  high  of  200  in 
1988  (221  including  assistance 
transactions).  A  similar  picture  emerges 
from  the  data  on  FDIC  insurance  losses 
relative  to  insured  deposits  (Figure  8). 
Annual  insurance  losses  were  extremely 
low  on  average  prior  to  1980,  less  than 
half  a  basis  point  of  insiu^d  deposits, 
and  were  quite  stable;  losses  for  the 
1980-94  period  exceeded  14  basis 
points  on  average  and  were  highly 
variable. 
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Figures 

Insurance  Losses  to  Insured  Deposits 
1934  to  1994 

Losses  to  Insured  Deposits  (basis  points) 
40 


30 


20 


10 


>^^^^. 


1934    1939    1944    1949    1954    1959    1964    1969    1974    1979    1984    1969    1994 
Source:  FDC  Annual  Rtports 


Summary  Statistics  (basis  points) 


1934-1994 

1934-1979 

1980-1994 

Mean 

3.80 

0.28 

14.61 

Median 

0.09 

0.03 

10.77 

Standard  Deviation 

8.54 

0.59 

11.85 

•    - 

Losses/ 

« 

Insured  Deposits 

Year 

38.4 

1988 

34.4 

1991 

" 

33.5 

1989 

24.1 

1992 

14.8 

1990 
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Net  loan  chaige-oSs  as  a  percent  of 
average  total  loans  have  trended  upward 
since  the  early  1970s,  accelerating 
rapidly  beginning  in  1980  and  reaching 
a  peak  of  1.57  percent  in  1991  (Figure 
9).  Over  the  same  period,  bank  stocks 
substantially  imderperfonned  the  S&P 
500  (Figure  10). 
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1986 
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s, 

1982 
0  56 
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35   0. 
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1980 
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The  efiiects  of  increased  competition 
and  innovation  are  inextricably 
intertwined.  Both  have  played  a  role  in 
the  banking  industry's  declining  share 
of  financial-sector  assets  since  1980 
(Figure  11).  Innovation  has  transformed 
the  commercial  paper  market  into  a 
formidable  competitor  for  banks.  Figure 
12  shows  that  the  ratio  of  commercial 
paper  outstanding  to  bank  commercial 
and  industrial  loans  (C&I  loans)  has 
increased  four-fold  since  1980. 
Mieanwhile,  the  ratio  of  finance- 
company  business  loans  to  bank  C&I 
loans  has  more  than  doubled  over  the 
same  period,  and  most  of  this  growth 
has  occurred  since  1982  (Figure  13). 
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The  growth  in  securitization  of  loans 
represents  another  dimension  of  the 
competitive  pressiues  faced  by  banks. 
By  increasing  the  liquidity  and 
efficiency  of  the  credit  markets, 
securitization  produces  a  narrowing  of 
the  spreads  available  to  traditional 
lenders  such  as  banks  and  thrifts.  The ' 
outstanding  example  of  this  process 
occurs  in  the  mortgage  market,  where 
the  proportion  of  consiuner  mortgages 
pooled  for  resale  (or  "securitized")  has 
grown  from  about  10  percent  in  1980  to 
more  than  40  percent  as  of  year-end 
1993  (Figure  14). 
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On  the  liability  side,  banks  have  fa(»d 
increasing  competition  from  many 
nonl>ank  financial  institutions. 
Foremost  among  these  have  been  the 
mcmey-market  mutual  funds  (MMMFs), 
which  rose  from  obscurity  in  1975  to 
prominence  by  1981:  the  ratio  of  MMMF 
balances  to  comparable  commracial 
bank  deposits  (small  time  and  savings 
deposits)  was  virtually  zero  during  the 
mid-1970s,  but  reached  nearly  35 
percent  by  1981  (Figure  15).  After 
declining  briefly  to  25  percent  in  the 
early  1980s,  this  ratio  grew  steadily 
thereafter,  exceeding  40  percent  by  the 
end  of  1993. 

BIUJNQ  CODE  •714-01-P 


42716    Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Rules  and  Regulations 


fO 


(0 

v# 

■o 

o8 

c 

0> 

E 

n 

H 

II) 

3 

^ 

3 

CB 

E 
(/) 

& 

s 

3 

^^ 

O) 

o 

j^ 

^^ 

c 

IL 

^ 

(B 

CD 

>. 

"S 

0) 

*tf 

c 

c 

o 

0) 

S 

o 

I 

CB 

1 

s 


O  Q  O 

^  TO  CM 

891  iPius  )0  ^ueojed 


■LUNQ  COM  tn4-01-P 


Federal  Register  /  Vol.  60,  No.  158  /  Wednesday,  August  16,  1995  /  Rules  and  Regulations    42717 


These  developments  have  forced 
changes  in  the  business  strategies  of  ■ 
conunercial  bankers.  Faced  with 
diminished  opportunities  for  C&I 
lending,  banks  have  shifted  into  real- 
estate  lending  in  recent  years  (Figure 
16).  This  new  portfolio  composition  has 
exacerbated  the  adverse  effects  on  banks 
of  downturns  in  regional  real  estate 
markets.  Noninterest  income  also  has 
become  more  important  for  bankers , 
(Figure  17),  and  off  balance-sheet 
activities  have  grown  substantially  in 
recent  years.  The  dollar  amount  of  these 
activities  was  roughly  60  percent  of  the 
comparable  amoimt  for  on  balance-sheet 
activities  in  1984,  but  this  figure  grew 
to  120  percent  by  the  end  of  the  decade. 
Taken  together  with  the  periodic,  large- 
scale  movements  in  and  out  of 
particular  lending  markets  (LIX^,  HLT, 
commercial  real-estate  development, 
and  the  like),  these  portfolio  shifts 
suggest  that  many  banks  have  embarked 
on  a  widening  search  for  new  profit 
opportimities  in  response  to  the 
competitive  pressures  imdermining 
their  traditional  niche  in  the  financial 
marketplace. 
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Innovations  in  information  systems 
technology  have  effectively  integrated 
network  development, 
telecommunication  technology  and 
computing  into  a  tool  for  expansion  in 
twenty-four  hour  global  trachng,  market 
monitoring  and  sophisticated  risk 
management.  These  developments  have 
permitted  a  global  markets  presence  for 
major  banking  companies  and  have 
expanded  the  opportunities  for  global 
market  developments  in  exchange- 
traded  products  and  dealing  in  over-the- 
counter  bilateral  contracts.  Advances  in 
telecommimications,  in  particular,  have 
permitted  the  rapid  and  inexpensive 
transmission  of  market  information  and 
the  globalization  of  markets.  The  result 
may  be  a  banking  environment  that  is 
more  complex  and  less  transparent  than 
at  any  time  since  the  1920$. 

At  present,  there  is  no  indication  that 
the  forces  discussed  above  are  abating. 
Nor  are  there  reasons  to  expect  that  the 
degree  of  competition  or  the  pace  of 
innovation  will  reverse  coiirse  in  the 
foreseeable  future.  To  the  contrary,  the 
relentless  decline  of  information  costs 
in  recent  years  augurs,  if  anything, 
stronger  competition  for  banks, 
occurring  on  new  fronts  and  originating 
from  new  sources.  In  view  of  these 
realities,  it  is  reasonable  to  assume  that 
the  FDIC  will  continue  to  experience  a 


substantial  amoimt  of  volatility  in 
insurance  losses  in  the  coming  years. 

(d)  Risks  in  Banking  Today.  The 
banking  industry  at  present  is  in  good 
health,  with  high  earnings,  high 
capitalization,  and  few  problem 
institutions.  The  risks  that  currently 
confront  the  industry  do  not  pose  an 
imminent  threat,  but  several  general 
concerns  can  be  identified. 

Market  participants  continue  to 
anticipate  significant  volatility  in 
interest  rates  and  exchange  rates,  as 
evidenced  by  the  explosive  growth  of 
derivative  instnunents  expressly 
designed  to  hedge  against  this  volatility. 
Competition  from  nonbank  soiut:es 
remains  intense  and  likely  will  increase 
for  the  reasons  cited  above,  putting 
pressure  on  banks'  interest-rate  margins. 
The  industry  is  restructuring  throu^ 
mergers  and  is  adjusting  to  the  changing 
rules  with  respect  to  interstate  banking 
and  branching.  While  these 
developments  in  general  bode  well  for 
the  deposit  insurance  funds,  major 
structural  changes  in  an  industry 
usually  are  accompanied  by  some  costly 
mistakes  by  individual  firms.  Finally, 
the  possibility  of  an  economic 
slowdovra  later  in  1995  and  1996," 


"The  consensus  forecast  reported  by  Blue  Chip 
Economic  Indicators  as  of  July  1995  was  for  slower 
GDP  growth  in  late  1995  and  1996  than  prevailed 
in  1994. 


reports  of  potential  problems  in  the 
agricultural  sector,  and  continuing 
economic  weakness  in  California  must 
be  considered. 

Some  historical  perspective  is  also 
useful  for  assessing  current  banking 
risks.  Information  problems  are  inherent 
in  evaluating  the  condition  of  banking 
institutions,  and  the  uncertainty  is 
compounded  in  attempting  to  identify 
emerging  problems.  History  shows  that 
a  substantial  percentage  of  bank  failures 
have  been  imanticipated  as  early  as  two 
years  prior  to  failure.  The  FDIC 
examined  1,286  bank-failure  cases  from 
1982-1994  in  order  to  determine  the 
CAMEL  ratings  of  the  institutions  prior 
to  failure.  Table  2  displays  the  relevant 
results.  Two  years  prior  to  failure, 
almost  47  percent  of  the  institutions  had 
composite  CAMEL  ratings  of  1  or  2.^  Of 
the  1,189  cases  for  which  CAMEL 
ratings  could  be  obtained  3  years  prior 
to  failure,  over  60  percent  of  the 
institutions  (which  accounted  for  almost 
75  percent  of  failed-bank  assets  in  the 
sample)  were  rated  1  or  2. 

BILUNO  CODE  6714-01-P 


™Not  all  institutions  were  examined  precisely 
two  years  prior  to  failure.  The  results  reflect  the 
ratings  in  the  examination  database  as  of  two  years 
prior,  but  the  date  of  examination  varies  across 
institutions.  Nonetheless,  these  data  represent  the 
current  rating  of  the  institution  as  of  two  years  prior 
to  Ctilure,  based  upon  the  latest  examination. 
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Similarly,  Figure  18  indicates  that  the 
vast  majority  of  banks  that  failed 
between  1987  and  1994  were  well 
capitalized  three  years  prior  to  failure.^ 
Moreover.  80  percent  of  failed-bank 
assets  over  this  period  originated  from 
institutions  that  were  well  or  adequately 
capitalized  three  years  before  failure. 
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The  track  record  of  models  developed 
to  project  bank  failures  illustrates  the 
same  issue:  these  models  exhibit  a  high 
degree  of  imprecision.  Table  3  presents 
annual  forecast  errors  from  two  types  of 
failure  projection  models  employed  by 
the  FDIC.  The  "actuarial"  model  groups 
banks  into  25  cells  of  a  matrix  based  on 
ciurent  performance  characteristics. 
Failures  are  projected  for  each  cell 
according  to  the  three-year  historical 
failure  experience  of  banks  with 
characteristics  matching  the  criteria  for 


the  cell.  Projections  for  a  one-year 
horizon  are  based  on  the  one-year 
failure  experience  of  banks  that  would 
have  qualified  for  the  cell  at  any  time 
during  the  previous  three  years,  those 
for  a  two-year  horizon  are  based  on  the 
two-year  historical  experience,  and  so 
on.  The  one-  and  two-year  projection 
errors  for  failed-bank  assets  from  this 
model  over  the  past  7  years  have  been 
large  by  any  reasonable  standard, 
regularly  exceeding  50  percent  and 
occasionally  approaching  100  percent. 


The  "pro  forma"  model  has  fared  no 
better.  This  model  assumes  that  an 
institution's  current  portfolio 
composition  will  be  maintained  in  the 
future  and  that  the  recent  relationship 
between  nonperforming  loans  and 
subsequent  charge-offs  will  prevail  as 
well.  The  one-and  two-year  projection 
errors  from  this  model  have  never  been 
lower  than  80  percent. 
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Table  3 


Failure  Forecasts 

Actuarial  Model 

(Failed  Bank  Assets  in  Millions) 


Forecast 

1 

=irst  Year 

» 

Second  Year 

Based  on 

Percentage 

Percentage 

Year- End 

Forecast 

Actual 

Difference 

Forecast 

Actual 

Difference 

1987 

22.459 

35,698 

58.9% 

60,589 

29.168 

-51.9% 

1988 

18,822 

29.168 

55.0% 

34,263 

15,660 

-54.3% 

1989 

26,306 

15,660 

-40.5% 

42,908 

63,119 

47.1% 

1990 

56,650 

63,119 

11.4% 

73,712 

44.197 

-40.0% 

1991 

69,412 

44.197 

-36.3% 

102,171 

3.539 

-96.5% 

1992 

24,962 

3,539 

-85.8% 

33,806 

1,395 

-95.9% 

1993 

4,805 

1,395 

-71.0% 

1,826 

N/A 

N/A 

Total/Avq. 

223.406 

192.776 

-13.7% 

349.275 

157.078 

-55.0% 

Pro— Forma  Model 

(Failed  Bank  Assets  in  Millions) 


Forecast 
Base  on 
Year- End 

Pessimistic 
Forecast 

First  Year 

Actual 

Percentage 
Difference 

Optimistic 
Forecast 

Actual 

Percentage 
Difference 

1992 
1993 

19,534 
8,331 

3,539 
1,395 

-81 .9% 
-83.3% 

18.905 
7,613 

3,539 
1,395 

-81.3% 
-81.7% 

Total/Avg. 

Forecast 
Based  on 
Year- End 

27,865 

Pessimistic 
Forecast 

4,934 

Second  Year 
Actual 

-82.3% 

Percentage 
Difference 

26.518 

Optimistic 
Forecast 

4,934 
Actual 

-81.4% 

Percentage 
Difference 

1992 
1993 

3,985 
10,497 

1.395 
N/A 

-65.0% 
N/A 

.  2.747 
3,336 

1.395 
N/A 

-49.2% 
N/A 

Total/Avg. 

14,482 

1.395 

-90.4% 

6,083 

1,395 

-77.1% 
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Similar  conclusions  emerge  from  an 
analysis  of  the  failure  projections  made 
by  the  FDIC's  supervisory  staff.  These 
projections  list,  on  an  individual  bank 
basis,  the  banks  with  over  $100  million 
in  assets  that  are  deemed  to  have  a 
greater  than  50  percent  probability  of 
failing  diuing  each  of  the  next  eight 
quarters.  Since  1992,  assets  in  failing 
institutions  have  ranged  from  18  percent 
to  80  percent  of  those  listed  as  being 
likely  to  fail  within  one  year  under  this 
approach.  The  forecast  errors  are 
substantially  higher  when  a  two-year 
horizon  is  used.  This  illustrates  that 
predicting  the  identity  and  timing  of  the 
failures  of  specific  institutions  is  even 
more  difficiilt  than  predicting  the  total 
voliune  of  assets  in  failed  banks. 

In  short,  indicators  such  as  CAMEL 
ratings,  capital  categories,  and  failiue 
projections  appear  to  be  driven  largely 
by  the  current  condition  of  insured 
institutions  and  not  by  imderlying  risks 
that  are  difficult  to  identify  and  predict. 
The  record  shows  that  these  risks 
cannot  be  ignored  even  for  institutions 
that  currently  appear  healthy.  These 
findings  serve  to  emphasize  that  any 
meaningful  assessment  of  the  risks 
posed  to  the  deposit  insurance  funds  by 


insured  institutions  must  look  beyond  a 
six-month  period. 

Another  unportant  point  that  emerges 
from  Table  3  relates  to  the  volatiUty  of 
forecasting  errors  in  predicting  bank 
failures.  While  the  total  voliune  of  assets 
in  banks  failing  from  1988  through  1994 
was  just  13.7  percent  shy  of  the  total 
amounts  projected  over  that  period 
using  a  one-year  forecast  horizon,  the 
errors  in  any  given  year  were  much 
larger,  ranging  bom  an  86  percent 
overprediction  for  1992  to  a  59  percent 
underprediction  in  1987.  Thus,  while  it 
may  be  possible  to  discern  trends  in 
bank  failures  over  a  reasonably  long 
period,  there  is  considerable  imcertainty 
regarding  the  timing  of  these  failures. 

(e)  Rate  Setting — Historical  Context 
and  Current  Conditions.  The 
considerations  described  in  the 
subsection  (c)  suggest  that  financial 
services  and  banking  experienced  a 
fundamental  increase  in  risk  during  the 
1980s,  and  that  the  pressures  that 
brought  about  this  increase  in  risk  have 
not  abated.  Banking  today  remains  a 
highly  competitive  and  demanding 
business.  Opportunities  for  geographic 
expansion  and  diversification  will  most 
likely  increase  the  s8fety-and-soimdness 


of  the  banking  system  but,  like  other 
fundamental  changes  in  the  "rules  of 
the  game"  governing  depositories,  could 
result  in  costly  mistakes  by  some 
institutions. 

This  section  provides  information  on 
the  FDIC's  loss  experience  since  1935. 
Information  on  hypothetical  "breakeven 
assessments"  is  provided  for  two 
scenarios:  Pay-as-you-go  versus  a  long- 
run  average  cost  assessment  structure. 
Information  on  the  pay-as-you-go 
approach  is  used  to  evaluate  the 
desirability  of  that  approach,  with  the 
result  being  an  unfevorable  evaluation. 

Table  4  shows  assessments  that  would 
have  been  needed  to  maintain  the  BIF 
at  1.25  percent  of  insured  deposits  on  an 
annual  basis  since  1949.  These  accoimt 
for  the  effects  of  investment  income, 
operating  expenses  and  changes  in  the 
amount  of  insiued  deposits  in  the 
banking  system.  Figiure  19  shows  that 
these  "pay-as-you-go"  assessments  are 
much  more  volatile  than  the  actual 
assessments  that  were  charged  by  the 
FDIC,  because  of  the  tendency  of  bank 
failings  to  be  "bunched"  as  a  function 
of  economic  shocks,  rather  than  being 
evenly  distributed  over  time. 


Table  4.— BIF  Premium  Rates  and  Ratios:  Effective,  Pay-As-You-Go,  and  Fixed  Rate  Scenarios 


k> 


Year 


1684  .. 
1863.. 
1862  .. 
1991  .. 
1980  .. 
1869  .. 
1888  .. 
1867  .. 
1866  .. 

1865  .. 

1864  .. 
1863.. 
1862  ... 
1861  .. 
1860  .. 
1979  .. 
1978  .. 
1977  .. 
1976  .. 
1875  .. 
1874  .. 
1873  .. 
1972  ., 
1971  ... 
1970  ... 
1969  ... 
1968  ... 
1967  ... 
1966  .*. 
1965  ... 
1964  ... 
1963  ... 

1962  ... 

1961  ... 

1960  ... 

1959  ... 
1958  ... 
1957  ... 

1866  ... 

1865  ... 
1964... 

1963  ... 

1962  .. 

1961  ... 

1960  ... 
1948  ... 


Effective 


Assessment 
rate 


23.60 
24.40 
23.00 
2125 
12.00 
8.33 
8.33 
8.33 
8.33 
8.33 
8.00 
7.14 
7.69 
7.14 
3.70 
3.33 
3.85 
3.70 
3.70 
3.57 
4.35 
3.85 
3.33 
3.45 
3.57 
3.33 
3.33 
3.33 
323 
3.23 
3.23 
'  3.13 
3.13 
3.23 
3.70 
3.70 
3.70 
3.57 
3.70 
3.70 
3.57 
3.57 
3.70 
3.70 
3.70 
8.33 


BIF  ratio 


1.15 
0.69 
-Q.01 
-0.36 
0.21 
0.70 
0.80 
1.10 
1.12 
1.19 
1.19 
1.22 
1.21 
1.24 
1.16 
1.21 
1.16 
1.15 
1.16 
1.18 
1.18 
1.21 
1.23 
1.27 
1.25 
1.29 
1.26 
1.33 
1.39 
1.45 
1.48 
1.50 
1.47 
1.47 
1.48 
1.47 
1.43 
1.46 
1.44 
1.41 
1.39 
1.37 
1.34 
1.33 
1.36 
1.57 


Pay-as-you^ 


Assessment 
rate 


-16.7 

-37.3 

-10.8 

62.8 

49.0 

17.7 

32.3 

8.9 

16.9 

8.8 

10.2 

7.6 

9.6 

-1.4 

6.5 

-1.3 

3.3 

4.1 

5.8 

3.3 

6.2 

5.5 

6.4 

2.4 

5.5 

0.3 

7.5 

6.1 

6.0 

4.7 

3.7 

0.7 

2.4 

3.3 

1.6 

-0.1 

4.5 

1.7 

1.2 

2.0 

2.3 

0.9 

2.5 

3.0 

11.5 

0.4 


BIF  ratio 


1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 
1.25 


Fixed  assessments 


4.5  bp  ratio 


-0.42 
-0.56 
-0.92 
-0.93 
-0.05 
0.59 
0.78 
1.16 
1.23 
1.38 
1.44 
1.S2 
1.57 
1.65 
1.56 
1.60 
1.52 
1.51 
1.52 
1.54 
1.54 
1.57 
1.60 
1.65 
1.63 
1.66 
1.60 
1.68 
1.73 
1.79 
1.81 
1.82 
1.77 
1.75 
1.75 
1.71 
1.64 
1.66 
1.62 
1.58 
1.54 
1.51 
1.46 
1.43 
1.41 
1.57 


7  bp  ratio 


1.42 
1.11 
0.60 
0.44 
1.20 
1.75 
1.89 
2.21 
2.18 
2.31 
2.32 
2.35 
2.38 
2.45 
2.27 
2.32 
2.19 
2.16 
2.15 
2.17 
2.14 
2.17 
2.19 
2.24 
2.19 
2.22 
2.12 
2.20 
2.24 
2.30 
2.31 
2.30 

22^ 

2.16 
2.14 
2.07 
1.96 
1.95 
1.88 
1.80 
1.73 
1.67 
1.57 
1.51 
1.45 
1.57 


13  bp  ratio 


1.16 
0.80 
0.23 
0.04 
0.76 
1.26 
1.33 
1.60 
1.54 
1.60 
1.56 
1.54 
1.49 
1.46 
1.29 
1.21 
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Pay-as-you-go  assessments  have  the 
undesirable  effect  that  the  banking 
industry  must  pay  the  most  for  its 
insurance  at  precisely  the  time  it  can 
least  afford  it.  For  example,  as  indicated 
in  Figure  20,  in  1988  through  1991, 
when  the  banking  industry  was 
experiencing  its  greatest  difficulties 
since  the  1930s,  pay-as-you  go 
assessments  woidd  have  drastically 
reduced  bank  income.  In  1988,  median 
bank  retum-on-assets  (ROA)  would  have 
been  reduced  by  37  percent;  in  1989  by 
19  percent;  in  1990  by  57  percent;  and 
in  1991  by  71  percent.  These  sharp 
reductions  in  income  could  have 
significantly  impaired  the  recovery  and 
recapitalization  of  the  banking  industry 
and  increased  the  FDIC's  costs  from 
bank  failures.  Thus,  the  Board's 
obligation  to  consider  the  impact  on 
bank  earnings  and  capital  of  ari 
assessment  rate  structure  would 
virtually  preclude  it  fi-om  adopting  a 
rigid  pay-as-you-go  rate-setting 
approach. 
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Figure  20 


Bank  Profitability  and  Assessment  Cost 
(All  Commercial  and  Savings  Banks) 
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For  these  reasons,  there  is  likely  to  be 
considerable  pressuire  brought  to  bear  on 
the  FDfC  during  periods  when  the 
banking  industry  is  under  stress  not  to 
charge  assessments  high  enough  to 
maintain  the  DRR.  If  the  reserve  ratio 
falls  below  the  DRR.  the  FDIC  is 
required  by  law  to  increase  assessments 
to  regain  the  DRR  within  one  year. 
However,  if  the  drop  is  such  that  the 
DRR  cannot  be  attained  after  a  year  of 
increased  assessments,  the  FDIC  is 
mandated  to  impose  assessments 
equivalent  to  a  minimum  average 
weighted  rate  of  23  basis  points  which 
would  be  in  effect  umtil  the  DRR  is 
attained — potentially  for  up  to  15  years. 
While  the  requirement  to  charge  an 
average  rate  of  at  least  23  basis  points 
is  less  onerous  for  the  industry  and  the 
insurance  fund  than  a  strict  pay-as-you- 
go  rule,  it  may  be  cause  for  concern. 
Although  BIF  institutions  absorbed  the 
increase  in  effective  annual  assessment 
rates  to  23  basis  points  as  of  1992  with 
no  known  direct  casualties,  it  is  notable 
that  a  strong  recovery  was  emerging  in 
the  banking  industry  at  the  same  time, 
in  part  because  of  a  more  favorable 
interest  rate  environment.  It  is 
questionable  whether  such  increases 
could  have  been  absorbed  without  a 
discemable  adverse  impact  during  a 
downturn  or  at  the  trough  of  a  banking 
cycle  such  as  1988-89. 

A  strict  pay-as-you-go  approach 
results  in  substantial  adverse  effects  on 
industry  earnings  and  capital  at  the  time 
the  industry  can  least  afford  additional 
costs.  It  ignores  the  real  risks  that  exist 
in  banking  beyond  a  six-month  time 
horizon  and,  dius,  appears  to  conflict 
with  the  Board's  duty  to  consider  fully 
the  probability  and  likely  amovmt  of 
insurance  losses  and  case  resolution 
expenditiues.  Further,  because  such  an 
approach  would  likely  be  abandoned 
during  times  of  banking  difficulties,  it  is 
likely  to  result  in  periodic  episodes 
where  the  fund  falls  below  its  DRR  and 
the  FDIC  is  operating  in 
"recapitalization  mode,"  or  in  even 
more  severe  straits.^*  For  these  reasons, 
the  Board  regards  the  pay-as-you-go 
approach  as  seriously  flawed. 


^Por  example,  in  1991  the  BIF  reserve  ratio 
reached  a  negative  0.36  percent  of  insured  deposits. 


The  alternative  basis  for  setting  BIF 
assessments,  and  the  basis  adopted  by 
the  Board,  is  to  look  beyond  the 
immediate  time  &ame  in  estimating  the 
revenue  needs  of  the  fund.  For 
illustrative  purposes  Table  4  shows  the 
assessments  that  would  have  equated 
revenues  to  costs  over  certain  periods  in 
the  FDIC's  history.  The  analysis  begins 
at  year-end  1949,  after  the  FDIC  had 
retired  its  initial  Treasury  capital 
contribution.  From  1950  through  1980. 
a  period  of  relative  stability  in  banking 
compared  to  more  recent  times,  an 
assessment  rate  of  roughly  4.5  basis 
points  would  have  balanced  costs  and 
revenues  over  the  period.  From  1980 
through  1994  the  required  assessment 
rate  would  have  been  roughly  13  basis 
points,  and  for  the  entire  1950-1994 
period  the  required  rate  would  have 
been  seven  basis  points.  Under  all  these 
scenarios  the  reserve  ratio  of  the  fund 
woidd  have  fluctiiated  considerably  and 
woidd  have  been  "maintained"  in  a 
long-run  average  sense. 

The  FDIC's  historical  loss  experience 
thus  suggests  that  an  effective 
assessment  in  the  range  of  4.5  basis 
points  to  13  basis  points  would  be 
expected  to  balance  revenues  and 
expenses  over  a  relatively  long  period  of 
time.  There  are  several  factors  that  cause 
the  Board  to  adopt  an  effective  average 
assessment  rate  at  the  low  end  of  the 
range  suggested  by  historical 
experience. 

Recent  developments  suggest  that  the 
FDIC's  expected  cost  resulting  from  a 
given  level  of  banking  risk  may  be 
smaller  now  than  it  was  in  the  1980s. 
Prompt  corrective  action  has 
strengthened  the  regulators'  hands  in 
closing  nonviable  institutions  promptly. 
The  least-cost  resolution  process 
mandated  by  FDICIA  has  reduced  the 
number  of  instances  where  the  FDIC  is 
permitted  to  protect  uninsured 
depositors  in  bank  failures.  The 
nationwide  depositor  preference  statute 
has  placed  the  FDIC  and  the  depositors 
ahead  of  all  nondeposit  creditors  in 
receiverships  of  faiUng  banks,  although 
it  remains  to  be  seen  whether,  as  the 
markets  gain  more  experience  with 
depositor  preference,  bank  UabiUties 
will  shift  as  a-bank  approaches  failure 
in  ways  that  would  reduce  the  FDIC's 
cost  savings.  Sectoral  price  inflation  and 


the  danger  of  subsequent  deflation 
appear  less  of  a  concern  now  than  in  the 
1980s.  vVniie  underlviiig  risks  are  stiii 
significant,  the  banking  industn  will 
face  any  new  episode  of  problem?  with 
higher  capital  ratios  than  it  enjoyed  -.n 
the  1980s.  Finally,  the  BIF  balance  and 
reserve  ratio  are  much  higher  than  they 
were  during  most  of  the  1980s,  resulting 
in  higher  levels  of  investment  income 
that  will  reduce  the  effective  assessment 
rate  needed  to  balance  revenues  and 
expenses. 

The  net  result  of  these  changed 
conditions  is  that  a  purely  historical 
analysis  of  long-term  expected  costs 
should  be  substantially  tempered  by  a 
judgment  about  the  effect  of  these 
changes  on  expected  losses.  Since  we 
have  not  had  a  significant  episode  of 
bank  failures  since  the  imposition  of 
these  changes,  there  is  httle  empirical 
basis  for  speculation  about  the 
magnitude  of  cost  reductions  likely  to 
occur.  Nevertheless,  it  is  the  judgment 
of  the  Board  that  an  effective  assessment 
rate  for  the  banking  industry  at  the 
lower  end  of  the  4.5  to  13  basis-point 
range  suggested  by  historical  experience 
is  likely  to  cover  expected  losses  to  the 
BIF  over  a  reasonable  time  horizon.  The 
Board  expects  that  this  judgment  will  be 
revisited  on  a  semiaimual  basis  in  fight 
of  changing  conditions. 

(f)  Rate  Setting — Planning  for 
Volatility  in  Insured  Deposits.  The  FDIC 
sets  assessment  rates  to  be  effective  for 
a  subsequent  six-month  period.  An 
element  of  uncertainty  about  the  reserve 
ratio  that  vrill  result  from  a  given  rate 
schedule  arises  from  the  possibiUty  for 
insured  deposits  to  grow  or  shrink  over 
the  six-month  period  at  rates  different 
than  originally  expected. 

Figures  21  and  22  provide  some 
perspective  on  this  issue.  Figure  21 
displays  the  frequency  of  various 
percentage  changes  in  insured  deposits 
at  commercial  banks  occurring  during 
six-month  intervals,  quarterly  from  1984 
through  the  first  quarter  of  1995.  The 
impacts  of  these  percentage  changes  on 
the  BIF  reserve  ratio,  applied  to  an 
assimied  BIF  ratio  of  1.25  percent  of 
BIF-insured  deposits  as  of  the  first 
quarter  of  1995,  are  displayed  in  Figure 
22. 
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The  1984-1985  period  described  in 
Figures  21  and  22  can  be  divided  into 
two  subperiods.  From  1984  to  mid-1991, 
there  was  healthy,  sustained  growth  in 
insured  deposits.  Since  mid-  to  late 
1991,  however,  insured  deposits  have 
for  all  intents  and  purposes  not  grown 
at  all.  It  is  uncertain  how  much  the 
dramatic  reduction  in  assessments 
resulting  from  the  new  rate  schedule  in 
the  final  rule  will  stimulate  growth  in 
BIF-insiued  deposits. 

The  experience  of  the  1984-1995 
period  indicates  that  changes  in  insured 
deposits  can  subject  the  BEF  reserve 
ratio  to  considerable  variation  relative  to 
the  DRR.  For  example,  during  three  six- 
month  periods  since  1984,  insured 
deposits  increased  at  rates  that  if 
applied  today,  would  reduce  the  BIF 
reserve  ratio  by  more  than  eight  basis 
points,  to  less  than  1.17  percent,  other 
things  constant. 

The  import  of  these  facts  is  that  if  the 
FDIC  set  assessment  rates  so  that  the  BIF 


were  expected  to  end  the  subsequent 
six-month  period  at  the  DRR,  based  on 
a  modest  expected  growth  in  insured 
deposits,  then  actual  growth  in  insured 
deposits  could  deviate  sufficiently  from 
expected  growth  that  the  FDIC  could 
end  the  assessment  period  with  a 
reserve  ratio  of  considerably  less  than 
the  DRR.  This  attests  to  the  difficulty  of 
precisely  managing  the  reserve  ratio  and 
suggests  maintenance  of  the  DRR  may 
require  the  FDIC  to  allow  for  the 
possibility  of  imexpected  changes  in 
insured  deposits. 

2.  Summary  of  Application  of  Statutory 
Factors 

(a)  Financial  Factors:  Probability  and 
Likely  Amount  of  Insurance  Losses; 
Case  Resolution  Expenditures  and 
Income;  Operating  Expenses;  Revenue 
Needs  of  the  Fund.  As  discussed  in 
Section  FV.B.l  above,  the  Board  believes 
that  its  insurance  responsibilities 
require  it  to  look  beyond  the  immediate 


timeframe  in  setting  assessment  rates. 
The  probability  and  likely  amount  of 
losses  and  case  resolution  expenses  are 
determined  by  risk  factors  that  operate 
over  a  far  longer  horizon  than  six 
months.  Accordingly,  the  Board's  duty 
to  assess  risk-based  assessments  in 
accordance  with  these  statutory  factors 
require  it  to  price  the  risk  of  adverse 
events  that  may  occvu  beyond  the 
immediate  horizon. 

Projected  income  and  expense  for  the 
second  half  of  1995  are  presented  in 
Table  5.  Total  income  from  assessments 
and  investments  of  about  $1.1  billion  is 
expected  to  exceed  total  insurance 
losses  and  operating  expenses  in  the 
range  of  $302  milUon  to  $352  million. 
The  BIF  reserve  ratio  is  expected  to  be 
between  1.27  percent  and  1.31  percent 
at  June  30, 1995,  depending  on  the 
timing  of  the  proposed  refund  of 
overpayments  and  the  growth  in  insured 
deposits  during  the  second  quarter. 

BILUNG  CODE  6714-01-P 
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Tables 

BIF  Assessment  Rates 
Factors  to  be  Considered 

Second  Semiannual  Assessment  Period,  1995 


BIF  Ratio  at  June  30*  (Percent) 

II 

Expected  Income  ($Millions) 

Assessment  Income  ($Mllllons) 

Net  Interest  Income  ($Millions) 

Expected  Insurance  Losses  and 

Change  In  Provisions  for  Future  Losses  ($Milllons) 

Expected  Operating  Expenses  ($Milllons) 


Estimated  BIF-lnsured  Deposits  at  December  31**  ($Bllllons) 


BIF  Ratio  at  December  31***  (Percent) 


1.27  to  1.31 

1,149 

510 

576 

-200  to  600 

252 

1,890  to  1,985 

1.24  to  1.36 


♦    Range  reflects  effective  date  for  new  assessment  schedule  of  May  1  versus  June  1,  and  annual 
insured  deposit  growth  rate  of  +2  percent  versus  -2  percent  for  second  quarter. 

'  '♦   Lower  bound  assumes  annual  growth  of  insured  deposits  of  -2  percent  for  second  quarter  and  0 
percent  growth  for  second  half  Upper  bound  assumes  annual  growth  of  6  percent  for  last  3 
quarters  of  1995,  based  on  quarterly  volatility  from  1984:Q2  to  1995:Q1,  as  shown  in  Figure  21 
Federal  Register  notice. 


<>•* 


Reflects  ranges  for  all  preceding  items  in  Table  2. 


BHUNQ  CODE  •714-01-C 


The  BIF  reserve  ratio  as  of  December       of  factors,  none  of  which  can  be 
31, 1995,  will  be  dependent  on  a  variety     predicted  with  certainty  at  this  time. 


42736    Federal  Register  /  Vol.  60,  No.  158  /  Wednesday.  August  16.  1995  /  Rules  and  Regulations 


The  Board  considered  a  range  of 
assiimptions  about  these  factors  in  an 
effort  to  estimate  the  BIF  reserve  ratio  at 
year-end  1995  that  would  result  from 
the  new  rate  schedule.  Insurance  losses 
and  increases  in  the  reserve  for  future 
failures  during  the  second  half  of  1995 
were  assumed  to  range  from  a  negative 
$200  million  to  a  positive  $600  million. 
This  range  reflects  the  possibility  that 
institutions  for  which  the  FDIC  has 
established  a  loss  reserve  would  recover 
during  the  second  half  of  1995  or, 
alternatively,  that  ciurently  imidentified 
institutions  would  develop  problems 
during  this  period  that  would  require 
the  FDIC  to  estabhsh  a  loss  reserve.  The 
range  of  variability  considered  for  this 
factor  is  modest  relative  to  the 
variations  in  the  reserves  that  have 
occurred  in  recent  years.  BIF-insured 
deposits  are  assumed  to  grow  at  an 
annualized  rate  of  between  zero  and  six 
percent  during  the  last  three  quarters  of 
1995.  While  six  percent  growth  appears 
imUkely  at  this  time,  it  is  not  outside 
the  range  of  historical  experience,  as 
indicated  in  Figure  21.  Under  these 
assumptions,  the  BIF  reserve  ratio 
would  be  between  1.24  percent  and  1.36 
percent  at  year-end  1995. 

The  rule  adopted  by  the  Board  thus  is 
expected  to  result  in  an  excess  of 
revenue  over  expense  for  the  second 
half  of  1995.  The  Board  based  this 
decision  on  two  general  factors.  First  is 
the  requirement  to  set  assessment  rates 
to  accoimt  for  the  probability  and  likely 
amount  of  insurance  losses.  As  just 
discussed,  this  requires  the  Board  to 
consider  the  possibility  of  adverse 
events  that  may  not  occur  during  the 
immediate  timeframe.  The  FDIC's 
experience  during  two  very  different 
times — the  relatively  stable  period  from 
1950  to  1980,  and  the  more  volatile 
post- 1980  period — suggests  that  an 
assessment  in  the  range  of  4  to  13  basis 
points  would,  on  average,  meet  the 
revenue  needs  of  the  fund  over  a  long 
period  of  time  in  light  of  the  probability 
and  amoimt  of  losses,  case  resolution 
expenditiu^s,  income,  and  operating 
expenses  that  have  characterized  the 
FDIC's  past  experience. 

The  Board  has  considered  other 
factors  governing  the  probabiUty  and 
likely  amount  of  losses  and  case 
resolution  expenditures  that  are  likely 
to  occiir  in  future  years.  As  discussed  in 
more  detail  in  Section  IV.B.l(e).  these 
include  recent  statutory  changes 
(prompt  corrective  action,  least-cost 
resolution  and  depositor  preference), 
the  currently  reduced  likelihood  of 
problems  arising  from  sectoral  inflations 
and  subsequent  deflations,  and  the  high 
capital  ratios  generally  prevailing  in 
banking.  These  factors  tend  to  reduce 


the  probability  and  likely  amount  of 
losses  and  caused  the  Board  to  adopt  an 
effective  assessment  rate  at  the  low  end 
of  the  historically  suggested  range. 

Another  factor  driving  the  selection  of 
an  assessment  rate  at  the  low  end  of  the 
historical  range  was  the  investment 
income  deriving  from  the  current  BIF 
balance.  The  investment  income  of  the 
BIF  will  be  substantially  higher  than  it 
was  during  most  of  the  last  ten  years. 
This  reduces  the  need  for  assessment 
income  to  meet  the  revenue  needs  of  the 
insurance  fund.  It  is  anticipated  that  the 
Board  will  revisit  this  issue  on  a 
semiannual  basis  by  considering  further 
adjustments  in  assessment  rates  if  the 
BIF  continues  to  grow  in  light  of  the 
Board's  obligation  to  maintain  the  BIF  at 
the  target  DRR. 

The  second  general  factor  governing 
the  selection  of  the  rates  adopted  by  the 
Board  is  the  need  to  allow  for  the 
possibility  of  unanticipated  changes  in 
insured  deposits  or  loss  reserves  that 
may  occur  during  a  semiannual  period. 
The  BIF  ratios  projected  to  occur  at 
midyear  and  year-end  1995. 
respectively,  are  projections  based  on  a 
reasonable  range  of  estimates  of  the 
growth  in  BIF  insured  deposits  during 
1995.  It  must  be  emphasized  that  the 
level  of  BIF-insured  deposits  for  neither 
date  are  known  at  this  time.  As 
discussed  in  subsection  (f)  above,  based 
on  the  historical  variability  in 
semiannual  changes  in  insured  deposits, 
it  is  conceivable  that  the  BIF  ratio  might 
not  reach  the  DRR  at  year-end  even 
imder  the  new  rate  sciedule.  As 
indicated  in  Figure  22,  it  is  within  the 
range  of  the  historical  experience  of  the 
past  10  years  that  insured  deposits  can 
change  by  enough  in  a  six-month  period 
to  move  the  BIF  reserve  ratio  by  as. 
much  as  eight  basis  points. 

Similarly,  in  evaluating  the 
probability  and  likely  amount  of 
insurance  losses,  the  Board  considered 
the  uncertainty  inherent  in  predicting 
the  level  of  the  FDIC's  reserve  for  future 
failures.  This  reserve  is  determined 
using  a  methodology  agreed  to  by  the 
U.S.  General  Accounting  Office  and  is 
intended  to  estimate  the  cost  of  failiues 
that  can  reasonably  be  anticipated  over 
a  subsequent  18-month  period.  The 
provision  for  insiu^nce  losses  has 
displayed  considerable  volatility  in 
recent  years,  ranging  from  a  $15.4 
billion  addition  to  the  reserve  in  1991 
to  a  $7.7  billion  reduction  in  the  reserve 
in  1993. 

The  net  effect  of  variability  in  insxired 
deposits  and  losses,  and  additions  to  the 
loss  reserve,  can  be  of  considerable 
practical  import  in  light  of  the  Board's 
duty  to  maintain  the  DRR  For  example, 
as  indicated  in  Table  5,  an  annualized 


growth  in  BIF  insured  deposits  of  six 
percent  over  the  last  three  quarters  of 
1995,  in  conjimction  with  insurance 
losses  and  additions  to  reserves  of  $600 
million  during  the  second  half  of  1995, 
would  result  in  the  BIF  falling  short  of 
the  DRR  at  year-end.  The  new  rate 
schedule  provides  a  level  of  comfort 
that  unanticipated  changes  in  insured 
deposits  will  not  cause  die  BIF  to  fall 
below  the  DRR. 

(b)  Impact  on  Earnings  and  Capital.  In 
deciding  against  adopting  a  strict  pay- 
as-you-go  policy  for  setting  assessments, 
the  Board  considered  the  adverse  effects 
on  banking  industry  earning  and  capital 
of  such  a  policy.  As  discussed  in 
subsection  (e),  such  a  policy  has  the 
undesirable  effect  of  sharply  increasing 
the  assessment  costs  of  insured 
institutions  at  a  time  when  they  can 
least  afford  such  increases.  Subsection 
(e)  describes  how  a  pay-as-you-go  policy 
applied  during  the  1980s  would  have 
had  a  severe  adverse  impact  on  the 
earnings  and  capital  of  the  banking 
industry  during  the  years  1988-1991. 

The  Board  considered  the  near-term 
impact  of  adopting  the  4  to  31  basis 
point  rate  matrix.  Because  assessment 
rates  for  most  BIF  members  will  decline 
under  the  new  assessment  schedule,  the 
impact  on  earnings  and  capital  will  be 
positive.  Lower  assessment  costs  will 
reduce  expenses  by  approximately  $4.4 
billion  per  year.  Based  on  the  industry's 
year-end  1994  average  tax  rate  of  33 
percent,  after-tax  profits  will  increase  by 
approximately  $3  billion  per  year.  BIF 
members  may  pass  some  portion  of  the 
cost  savings  on  to  their  customers 
through  lower  borrowing  rates,  lower 
service  fees,  and  higher  deposit  rates. 
Their  ability  to  do  so  will  be  affected  by 
factors  such  as  the  level  of  competition 
faced  by  banks.  As  discussed  in  Section 
m  above,  the  potential  adverse  effect  on 
weaker  institutions  resulting  from  the 
decreased  assessment  rate  paid  by  thefr 
competitors  is  likely  to  be  minimal  in 
terms  of  the  number  of  additional 
failures. 

(c)  Other  Factors  the  Board  Deems 
Appropriate.  When  setting  assessment 
rates  to  maintain  the  reserve  ratio  at  the 
DRR.  section  7(b)(2)(A)(ii)  authorizes 
the  Board  to  consider  "any  other  factors 
that  the  Board  of  Directors  may  deem 
appropriate".  The  statute  does  not  hmit 
the  discretion  of  the  Board  to  determine 
those  factors  which  are  appropriate  to 
consider  in  the  rate-setting  process. 
Although  the  statute  specifically  lists 
other  criteria,  such  as  case  resolution 
expenditures,  which  must  be  included 
in  its  determination,  the  Board  is  free  to 
take  into  account  economic  and  other 
data  which  it  deems  relevant. 
Accordingly,  the  Board  has  incorporated 
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into  its  balancing  process  a  review  of 
variables  particular  to  the  financial 
services  industry  such  as  interest  and 
exchange  rate  volatility  and  nonbank 
competition  as  well  as  projections  for 
the  economy  in  general. 

The  proposal  reviewed  the  propriety 
of  including  under  this  factor 
consideration  of  the  competitive 
disparity  arising  from  the  differential  in 
assessments  for  members  of  the  BIF  and 
SAIF.  The  Board  is  adopting  without 
change  the  interpretation  of  "other 
factors"  which  was  set  forth  in  the 
proposal. 

Tne  proposal  discussed  the  interplay 
of  the  "other  factors"  provision  with 
section  7(b)(2)(B).  which  requires  die 
Board  to  set  semiannual  assessments  for 
members  of  each  fund  "independently" 
from  semiannual  assessments  for 
members  of  the  other  insurance  fund. 
Read  together,  these  provisions  do  not 
specifically  prohibit  Board 
consideration  of  the  impact  of  BIF  rates 
on  SAIF  members  as  long  as  the  rates 
are  set  independently.  However,  the 
proposal  indicated  the  potential  conflict 
with  section  7(b)(2)(A)(i)  which  requires 
the  Board  to  set  rates  to  maintain  the 
BIF  reserve  ratio.  If  the  Board  were  to 
take  into  consideration  the  impact  on 
the  SAIF  when  it  set  BIF  rates  (i.e., 
setting  BIF  rates  higher  than  otherwise 
necessary  to  minimize  the  disparity 
between  BIF  and  SAIF  rates),  and,  as  a 
result,  the  reserve  ratio  continued  to 
increase  in  excess  of  the  DRR.  it  might 
be  considered  a  violation  of  the  statute. 

Although  a  total  of  591  commenters 
indicated  that  the  Board  should  not  take 
into  account  the  impact  on  the  SAIF  and 
its  members  when  setting  the  rates  for 
BIF  members,  few  of  those  comments 
provided  any  legal  analysis.  Those  that 
did,  (including  the  ABA.  ABA  State 
Association  Division,  IBAA,  Qticorp, 
New  York  Clearing  House,  the 
California  Bankers  Association, 
GreenPoint  Bank  and  Bank  of  Boston) 
concurred  with  the  analysis  set  forth  in 
the  proposal.  A  number  of  these 
commenters  indicated  that  "other" 
factors  should  be  interpreted  only  to 
encompass  factors  that  relate  to  the 
condition  of  the  BIF. 

By  contrast,  the  Savings  Association 
Insunmce  Fund  Industry  Advisory 
Committee  (SAIFIAC)  indicated  that  the 
FDIC  "has  an  equal  duty  and 
responsibihty  to  each  Fimd  •  •  • 
(which]  dictates  that  any  proposal  to 
lower  BIF  rates  must  be  coupled 
formally  with  both  a  regulatory 
determination  that  the  SAIF  PROBLEM 
MUST  BE  DEALT  WITH,  and  a  proposal 
for  a  solution."  (Emphasis  in  original.) 
SAIFIAC  further  indicated  its  beUef  that 
the  proposal  declined  to  take  into 


account  the  impact  on  SAIF  because 
that  impact  could  not  be  quantified. 

The  Board  continues  to  beUeve  that 
setting  BIF  rates  higher  than  otherwise 
would  be  warranted  would  likely  cause 
an  increase  in  the  BIF  reserve  ratio 
.  above  in  the  DRR  in  violation  of  the 
statute.  Accordingly,  the  Board  is 
adopting  the  interpretation  of  "other 
factors"  as  proposed. 

3.  Conclusions 

The  principal  conclusion  of  the 
foregoing  analysis  is  that  the  exercise  of 
the  FDIC's  insurance  responsibilities 
require  it  to  look  beyond  the  immediate 
period  in  pricing  risk.  A  pure  pay-as- 
you-go  pricing  system  can  expose  the 
banking  industry  to  imduly  high  and 
volatile  insurance  assessments  that  can 
adversely  affect  the  soundness  of  the 
banking  system  and  the  BIF.  Moreover, 
the  FDIC's  experience  with  bank  failures 
makes  it  clear  that  a  meaningful 
evaluation  of  the  risk  associated  with 
even  highly  rated  and  well-capitalized 
institutions  must  look  beyond  a  six- 
month  period.  Accordingly,  the  Board 
will  undertake  to  look  beyond  the 
immediate  period  in  determining  the 
revenue  needs  of  the  BIF. 

The  second  principal  conclusion  is 
that  the  Board's  duty  to  maintain  the 
DRR  as  a  target  requires  it  to  take 
accoimt  of  the  substantial  variability  of 
a  number  of  factors  influencing  the 
revenue  needs  of  the  fund.  Insured 
deposits  display  enough  variability  to 
cause  the  BIF  reserve  ratio  to  fluctuate 
considerably  relative  to  the  DRR. 
Insurance  losses  are  extremely  difficult 
to  predict,  and  the  FDIC's  policy  of 
establishing  loss  reserves  for  failures 
expected  to  occur  as  much  as  18  months 
in  the  future  magnifies  the  problem  of 
prediction.  This  is  because  the 
prediction  of  the  BIF's  income  in  the 
second  half  of  1995  necessarily  must 
allow  for  the  possibility  of  changes  in 
the  reserve  for  future  failures  that  may 
not  occur  until  year-end,  for  failures 
anticipated  to  occur  through  mid- 199  7. 

In  light  of  the  imprecision  inherent  in 
the  measurement  of  banking  risk — 
whether  through  examination  ratings, 
capital  measures  or  models  used  to 
project  bank  failures — the  Board  does 
not  intend  to  specify  a  time  period  over 
which  the  FDIC  will  attempt  to  estimate 
its  expenses  for  the  purpose  of  setting 
assessment  rates.  Instead,  rate-setting 
will  be  undertaken  as  an  evolving 
process  in  which  historical  analysis 
tempered  by  informed  judgment  about 
current  conditions,  including  the 
investment  income  deriving  from  the 
balance  in  the  BIF,  is  revisited  on  a 
semiannual  basis. 


The  historical  analysis  presented 
above  suggests  that  an  effective  average 
assessment  rate  in  the  range  of  4.5  to  13 
basis  points  would  be  expected  to  meet 
the  revenue  needs  of  the  fund  over  the 
very  long  term.  The  factors  outlined 
above  have  convinced  the  Board  that  the 
lower  end  of  the  assessment  range  is 
reflective  of  the  risks  currently  facing 
the  BIF  and,  moreover,  takes  adequate 
account  of  the  variability  in  insured 
deposits,  losses,  and  additions  to  the 
reserve  for  future  failures  that  may  affect 
the  adequacy  of  the  BIF  relative  to  the 
DRR  over  the  second  half  of  1995.  The 
Board  is,  accordingly,  adopting  the  4  to 
31  basis  point  rate  matrix  as  originally 
proposed. 

In  adopting  the  4  to  31  basis  point  rate 
schedule,  the  Board  emphasizes  its 
expectation  that  the  rate-setting  process 
going  forward  will  evolve  continuously. 
For  example,  even  assuming  no  change 
in  the  FDIC's  risk  exposure  to  potential 
bank  failures,  the  attempt  to  balance 
revenues  and  costs  over  a  longer 
horizon  is  consistent  with  semiannual 
adjustments  to  reflect  changes  in  the 
fund  balance.  Increases  in  the  BIF 
balance,  due  either  to  shocks  or  to 
favorable  industry  conditions  that 
persist  beyond  the  period  that  could  be 
expected,  would  increase  investment 
income  and  make  it  less  likely  that  the 
fimd  would  fall  short  of  the  DRR  over 
any  given  future  horizon,  other  things 
equal.  In  response  to  this,  and 
depending  upon  other  relevant  factors, 
the  Board  may  deem  it  appropriate  in 
subsequent  semiannual  periods  to 
reduce  assessments  below  the  level  that 
previously  had  been  expected  to  be 
necessary  to  meet  the  revenue  needs  of 
the  funds. 

V.  Application  and  Adjustment  of  New 
Assessment  Schedule 

The  Board  is  adopting  the  proposal  to 
apply  the  new  assessment  rate  schedule 
in  the  semiannual  i>eriod  during  which 
the  DRR  is  achieved,  with  refunds  of 
any  overpayments  from  the  first  day  of 
the  month  following  the  month  in 
which  the  DRR  is  adiieved.  Under  the 
final  rule,  overpayments  will  be 
refunded  with  interest  at  a  rate  that 
corresponds  to  the  rate  of  interest 
earned  by  the  FDIC  on  the 
overpayments. 

In  addition,  the  Board  is  adopting, 
with  two  clarifications,  the  proposed 
process  for  modifying  the  new 
assessment  rate  schedule  by  means  of  an 
adjustment  factor  of  5  basis  points,  as 
necessary  to  maintain  the  reserve  ratio 
at  1.25  percent  without  the  necessity  of 
engaging  in  separate  notice-and- 
comment  ndemaking  proceedings  for 
each  adjustment. 
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A  Semiannual  Period  During  Which 
DRB  !s  Achieved 

in  the  proposal,  the  Board  interpretea 
the  language  and  legislative  history  of 
section  7fb)(2)(E)  of  the  FDI  Act— that  is. 
the  requirement  to  assess  a  minimum 
average  rate  of  23  basis  points — as 
prohibiting  the  Board  from  decreasing 
the  assessment  rates  paid  by  BIF 
members  until  after  the  FDIC  is  able  to 
confirm  that  the  reserve  ratio  has,  in 
fact,  reached  the  DRR,  regardless  of 
projections  for  BIF  recapitalization.  If 
*':^e  Board  were  to  decrease  the  rates 
I  .ised  on  projections  for  BIF 
recapitalization,  the  reserve  ratio  would 
fdmain"  below  the  DRR  at  the  time  of 
the  Board's  action  and  the  minimum- 
assessments  provision  of  section 
7(b)(2)(E)  would  continue  to  apply. 
Accordingly,  the  Board  proposed  to 
decrease  assessment  rates  once  the  FDIC 
has  been  able,  based  on  a  review  of  the 
relevant  quarterly  reports  of  condition 
(call  reports)  necessary  to  determine  the 
amount  of  estimated  insured  deposits,^ 
that  the  DRR  has  in  fact  been  achieved. 
The  rate  reduction  would  be  effective  on 
the  first  day  of  the  month  following  the 
month  in  which  the  DRR  is  attained. 
The  Board  further  proposed  to  refund, 
with  interest  from  the  date  the  new  rates 
take  efiiect,  any  overpayments  of 
assessments  under  the  new  rate 
schedule  resulting  from  the  delay  in 
confirming  attainment  of  the  DRR. 

Of  the  356  commenters  addressing 
these  elements  of  the  proposal,  343 
expressed  support  for  the  process  of 
implementing  the  new  rates  and 
refunding  overpayments.  Of  these,  286 
respondents  expressly  mentioned 
support  for  refunding  the  assessments 
with  interest  from  the  date  the  new  rates 
become  effective. 

One  commenter  thought  that,  for 
overpayments  in  the  first  semiannual 
assessment  period  of  1995,  interest 
should  be  paid  from  the  date  the  FDIC 
received  the  assessment  in  January, 
rather  than  &t)m  the  date  the  new  rates 
take  effect.  Eight  commenters 


'"The  reserve  ratio  is  the  dollar  amount  of  the  BIF 
fund  balance  divided  by  the  estimated  insured 
deposits  of  BIF  members.  Although  data  for  the 
fund  balance  is  accounted  for  on  a  monthly  basis, 
the  amount  of  estimated  insured  deposits  is  based 
on  data  from  the  quarterly  reports  of  condition  (call 
reports).  Because  it  appwars  that  the  BIF 
recapitalized  in  the  second  quarter,  the  amount  of 
estimated  insured  deposits  would  be  determined  by 
the  information  on  the  [une  call  reports  which  are 
due  on  July  30  (or  for  some  institutions,  August  14). 
Due  to  the  customary  time  lag  involved  in  verifying 
the  information  from  the  call  reports,  it  is  probable 
that  the  determination  that  the  DRR  has  been 
achieved  will  not  be  made  until  mid-September. 
Moreover,  because  the  fund  balance  is  determined 
only  oh  a  monthly,  rather  than  a  daily  basis,  the 
date  on  which  the  Board  ascertains  that  the  DRR 
has  been  attained  is  the  last  day  of  the  month. 


disappn>ved  of  the  proposed  process, 
beUevin}.  rates  should  be  dropped  more 
quickly. 

Nume  ous  commenters  urged  that  the 
determination  be  made  as  quickly  as 
possible.  Por  example,  the  IBAA  lu^ed 
the  FDIC  lO  "make  the  necessary 
determinations  as  soon  as  humanly 
possible  so  that  banks  will  enjoy  the 
benefits  of  premiimi  reduction  as  early 
as  possible."  The  ABA  lu^ed  the  FDIC 
to  reduce  assessments  in  the  third 
quarter  "if  the  weight  of  the  evidence 
shows  tha  the  BBF  will  have  reached 
the  DRR  before  June  30."  The  ABA's 
position  is  that  waiting  for  confirmation 
of  data  from  the  June  30  call  reports 
would  merely  unnecessarily  compUcate 
the  whole  process  of  changing  rates.^' 

The  FDIC  has  carefully  considered  the 
comments  addressing  these  issues. 
However,  the  Board  continues  to 
believe,  given  the  statutory  language  of 
section  7(b)(2)(E)  and  the  relevant 
legislative  history,  that  the  FDIC  does 
not  have  authority  to  lower  assessment 
rates  until  it  is  certain  that  the  DRR  has 
been  attained.  Accordingly,  as 
proposed,  the  Board  has  decided  not  to 
apply  the  new  rate  schedule  imtil  the 
first  day  of  the  month  after  the  month 
in  which  the  DRR  has  actually  been 
reached.  In  the  event  it  is  determined 
that  the  DRR  has  been  reached  before 
the  September  30  assessment  payment 
date,  as  is  expected,  the  Board  will 
prompdy  notify  BIF  members  that  the 
amount  of  the  September  30  payment 
will  be  adjusted  to  reflect  the  new  rate 
schedule.  In  order  to  avoid  any 
additional  overpayment  or  confusion, 
the  final  nde  provides  that  the  FDIC 
also  may  delay  collection  of  the 
assessments  that  would  otherwise  be 
due  on  September  30  (or  such  later 
payment  date  that  ne\t  follows  the 
effective  date  of  the  new  rate  schedule). 
If  this  occurs,  it  is  very  likely  that  the 
FDIC  would  also  delay  for  a  brief  period 
the  date  of  the  associated  invoice,  which 
is  provided  one  month  prior  to  the 
collection  date  (for  example,  the  invoice 
date  for  a  September  30  collection  date 
is  August  30). 

Because  the  new  assessment  rate 
schedule  will  apply  from  the  first  day  of 


"  The  ABA  reiterated  this  view  in  a  May  19, 
1995,  meeting  with  FDIC  staff  members,  which  the 
ABA  had  requested  to  discuss  the  proposal.  At  the 
meeting,  the  ABA  urged  that  the  FDIC  quickly  act 
to  reduce  BIF  rates  to  a  level  no  higher  than  that 
necessary  to  bring  the  BIF  to  its  DRR.  FDIC  staff 
stated  the  Board's  position  reflected  in  the  proposal 
that  the  FDIC  is  precluded  from  reducing  rates  until 
it  has  been  able  to  determine  that  the  DRR  has  in 
fact  been  reached.  A  summary  of  the  ABA  meeting 
is  included  in  the  public  comment  file  on  the 
proposal,  along  with  other  oral  and  written 
comments  submitted  by  the  ABA  and  other 
respondents. 


the  month  after  the  month  in  which  the 
DRR  was  achieved,  it  is  likely  to  be 
determined  that  many  BIF  members 
have  overpaid  their  assessments.  For 
example,  if  the  DRR  is  determined  to 
have  been  achieved  on  May  31  and  the 
new  assessment  schedule  becomes 
retroactively  effective  on  June  1,  it  is 
Ukely  that  all  institutions  except  those 
paying  the  highest  rates  will  have 
overpaid  their  assessment  for  the  first 
semiaimual  period  of  1995.  Similarly, 
most  institutions  will  have  overpaid 
their  assessments  paid  on  June  30, 1995, 
for  the  July-September  quarter  of  the 
second  semiannual  period. 

In  such  instances,  the  FDIC  will 
refund  the  overpayment  with  interest 
from  the  effective  date  of  the  new 
assessment  rate  schedule,  in  the  case  of 
overpayments  for  the  first  semiannual 
period,  and  from  the  payment  date,  in 
the  case  of  overpayments  for  the  second 
semiaimual  period.  The  FDIC 
anticipates  that  it  will  provide  such 
refimds  electronically  by  means  of 
credits  sent  through  the  Automated 
Clearing  House  (ACH)  system,  but  may 
do  so  by  check  or  in  more  than  one 
payment.  In  the  case  of  electronic 
refunds,  it  is  anticipated  that  the  same 
routing  transit  nimibers  and  accounts 
used  for  direct-debit  assessments 
collection  will  be  used  for  the  electronic 
credits. 

Under  the  proposal,  the  interest  rate 
to  be  paid  by  the  FDIC  on  overpayments 
resulting  frtim  a  change  in  the  BIF  rate 
schedule  would  have  been  the  rate 
normally  applicable  to  assessment  over- 
or  underpayments  in  general.  However, 
imder  the  unique  circumstances 
applicable  here,  the  Board  has  decided 
to  pay  an  interest  rate  that  corresponds 
to  the  rate  actually  earned  by  the  FDIC 
on  the  overpayments.  Because  the  FDIC 
knew  that  it  was  highly  likely  that  the 
Jime  30  collection  of  assessments  at  the 
existing  rates  would  residt  in  significant 
overpayments  for  all  but  the  riskiest 
institutions,  the  Board  behaves  that  it  is 
fair  and  appropriate  to  pay  an  interest 
rate  that  returns  to  the  overpaying 
institutions  the  amoimt  of  interest 
actually  earned  by  the  FDIC  on  their 
overpayments.  Accordingly,  the  final 
rule  incorporates  a  special  interest  rate 
that  is  the  arithmetic  average  of  the 
overnight  simple  interest  rate  received 
by  the  FDIC  on  its  U.S.  Treasury 
investments  during  the  relevant  period 
(including  weekends  and  holidays  at  the 
rate  for  the  previous  business  day).  For 
example,  had  the  relevant  period  been 
Jime  1995,  the  applicable  rate  woidd 
have  been  6  percent. 

The  FDIC  recognizes  that,  once  the 
new  assessment  rate  schedule  becomes 
effective,  insured  institutions  may  have 
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questions  regarding  the  application  of 
the  new  rate  schedule  and  the 
mechanics  of  the  refund  process, 
including  how  and  when  refimds  vdll 
be  made.  Accordingly,  the  FDIC  will  be 
providing  additional,  more  specific 
information  regarding  these  matters  to 
insured  institutions. 

B.  Semiannual  Periods  after  the  DRR  is 
Achieved:  the  Adjustment  Factor 

As  to  the  semiaimual  assessment 
periods  after  the  DRR  is  achieved  and 
the  new  rate  schedule  has  become 
effective,  the  Board  is  adopting  the 
proposed  adjustment  factor,  with  two 
clarifications. 

Under  the  proposal,  the  new 
assessment  rate  schedule,  once 
activated,  would  continue  to  apply  to 
succeeding  semiannual  periods,  with 
modification  as  necessary  in  future 
periods  to  maintain  the  reserve  ratio  at 
the  target  DRR  by  means  of  an 
adjustment  factor  of  up  to  and  including 
an  aggregate  of  plus-or-minus  5  basis 

Eoints  or  fraction  thereof.  The  proposal 
mited  to  this  5  basis-point  range  the 
amount  by  which  the  Board  could 
adjust  the  assessment  rate  schedule 
without  engaging  in  a  notice-and- 
comment  rulemaking  proceeding.  Such 
adjustments  would  be  applied  to  each 
cell  in  the  rate  schedule  uniformly;  they 
could  not  be  applied  only  to  selected 
risk  classifications.  For  example,  if  the 
Board  were  to  adjust  the  rate  schedule 
by  a  reduction  of  2  basis  points,  then  the 
assessment  rate  applicable  to  each 
assessment  risk  classification  would  be 
reduced  by  2  basis  points  (from.  say.  4 
to  2  basis  points.  7  to  5  basis  points,  14 
to  12  basis  points,  and  so  on).  Thus,  the 
differences  between  the  respective  cells 
in  the  rate  schedule  would  remain 
unchanged.  Similarly,  such  adjustments 
would  neither  expand  nor  contract  the 
27-basis  point  spread  between  the 
lowest-  and  highest-risk  classifications. 

The  5  basis-point  maximum  would 
Umit  the  extent  to  which  the  rate 
schedule  could  be  adjusted  over  time 
without  triggering  a  new  notice-and- 
comment  rulemaking  proceeding.  Thus, 
for  example,  if  the  rate  for  1 A  banks 
were  4  basis  points,  no  matter  how 
many  times  the  assessment  schedide 
were  adjusted  up  or  down,  the  rate  for 
lA  banks  could  not  be  increased  over 
time  to  a  rate  higher  than  9  basis  points 
without  a  new  notice-and-comment 
rulemaking  proceeding.  The  same 
limitations  would  apply  to  rate 
reductions. 

Under  the  proposal,  the  adjustment 
factor  for  any  particular  semiannual 
period  woidd  be  determined  by  (1)  the 
amoimt  of  assessment  income  necessary 
to  maintain  the  reserve  ratio  at  1.25 


percent  (taking  into  account  operating 
expenses  and  expected  losses  and  the 
statutory  mandate  for  the  risk-based 
assessment  system)  and  (2)  the 
particular  risk-based  assessment 
schedule  that  would  generate  that 
amount  considering  the  risk 
composition  of  the  industry  at  the  time. 
The  Board  proposed  to  adjust  the 
assessment  rate  schedule  every  six 
months  by  the  amount,  up  to  and 
including  the  maximum  aggregate 
adjustment  factor  of  5  basis  points, 
necessary  to  maintain  the  reserve  ratio 
at  the  DRR.  Such  adjustments  woidd  be 
adopted  in  a  Board  resolution  that 
reflects  consideration  of  the  following 
statutory  factors:  (1)  Expected  operating 
expenses;  (2)  projected  losses;  (3)  the 
effect  on  BIF  members'  earnings  and 
capital;  and  (4)  any  other  factors  the 
Board  determined  to  be  relevant. 
The  Board  resolution  would  be 
adopted  and  announced  at  least  45  days 
prior  to  the  date  the  invoice  is  provided 
for  the  first  quarter  of  the  semiannual 
period  for  which  the  adjusted  rate 
schedule  would  take  effect.  Thus,  the 
rate  schedule  applicable  to  the 
November  30  invoice  would  be 
announced  no  later  than  October  16  and 
the  schedule  applicable  to  the  May  30 
invoice  would  be  announced  by  April 
15.  If  the  amount  of  the  adjustment 
under  consideration  by  the  FDIC  would 
result  in  an  adjusted  schedule  exceeding 
the  5  basis-point  maximum,  then  the 
Board  would  initiate  a  notice-and- 
comment  rulemaking  proceeding  to  be 
completed  prior  to  the  invoice  date. 

A  total  of  75  commenters  addressed 
the  issues  of  the  proposed  process  to 
adjust  the  rates  and  the  amount  of  the 
adjustment  factor.  Of  the  61  comments 
in  support  of  the  process  (including  8 
trade  associations  and  47  BIF  members), 
41  indicated  that  the  size  of  the 
adjustment  factor  (5  basis  points)  was 
appropriate.  The  ABA  (as  well  as  the 
ABA  State  Association  Division) 
supported  the  process  only  so  long  as 
the  purpose  of  the  adjustment  was  to 
maintain  the  reserve  ratio  at  the  DRR.  A 
number  of  commenters,  including 
Signet  Banking  Corporation  and  Wells 
Fargo  Bank,  supported  the  proposed 
adjustment  process  but  noted  that  it 
should  be  used  both  for  rate  increases 
and  decreases.  (The  proposal  intended 
that  the  adjustment  process  would  be 
used  both  for  increases  and  decreases.) 
NationsBank  also  supported  the 
proposal  but  indicated  any  adjustments 
should  be  made  not  more  frequently 
than  annually. 

Other  commenters  expressed  concern 
about  the  lack  of  opportunity  for 
comment,  particularly  where  an 
increase  in  rates  could  have  a  significant 


effect  on  BIF  members.  For  example,  the 
IBAA  opposed  the  use  of  the  proposed 
adjustment  process  for  increases  but  not 
for  decreases  in  the  assessment  schedule 
because  of  the  lack  of  opportunity  to 
comment  on  assumptions  made  by  the 
FDIC  concerning  expected  expenses, 
loss  rates,  investment  income,  and  other 
factore.  The  IBAA  indicated  that  this  is 
particularly  important  in  a  case  where 
the  FDIC  would  raise  the  schedule  by 
the  full  amount  of  the  adjustment  factor 
(5  basis  points)  which  would  represent 
more  than  double  the  proposed  4  basis- 
point  rate  for  institutions  in  the  1 A  risk 
classification.  Chemical  Bank  opposed 
both  the  process  and  the  size  of  the 
adjustment  factor  for  both  increases  and 
decreases  in  the  rate,  noting  that  an 
increase  of  5  basis  points  would 
represent  more  than  a  doubling  of  the 
rate  for  most  banks.  The  Bankers 
Roundtable  also  expressed  concerns 
with  permitting  the  FDIC  to  raise 
assessments  without  notice  and 
comment  where  an  increase  could 
significantly  increase  costs  to  the  banks. 
To  provide  the  FDIC  vdth  some 
flexibiUty,  it  proposed  an  alternative 
process  whereby  the  use  of  the 
adjustment  factor  at  the  FDIC's  sole 
discretion  would  be  fimited  to  2  basis- 
point  changes;  changes  above  2  basis 
points  but  less  than  5  basis  points  could 
be  imposed  after  an  abbreviated 
comment  period  (two-three  weeks); 
changes  above  5  basis  points  would  go 
through  the  normal  comment  period. 

Banc  One  Corporation  opposed  the 
proposed  adjustment  process  based  on 
the  erroneous  beUef  that  it  would  permit 
the  Board  to  raise  the  assessment 
schedule  by  as  much  as  9  basis  points 
from  one  semiannual  period  to  another 
without  the  opportunity  for  notice  and 
comment.  Instead,  Banc  One  favored 
limiting  the  adjustment  factor  to  an 
increase  or  decrease  of  1  basis  point 
only.  The  New  York  Clearing  House 
opposed  the  adjustment  process,  noting 
that  an  increase  of  5  basis  points  would 
represent  a  125  percent  increase  for 
banks  with  risk  classification  lA. 
However,  the  Clearing  House  also 
misunderstood  the  proposed  process, 
beUeving  that  the  schedule  could  be 
increased  sharply  "in  only  a  few  years 
without  ever  seeking  public  comment". 

The  Board  has  decided  to  adopt  the 
proposed  rate-adjustment  process,  with 
two  clarifications.  First,  given  the 
apparent  confusion  regarding  the 
maximum  extent  to  which  the  rate 
schedule  could  be  adjusted  without 
triggering  a  new  rulemaking  proceeding, 
§  327.9(b)(1)  of  the  final  rule  clarifies 
that  the  maximmn  adjustment  level  of 
plus-or-minus  5  basis  points  is  intended 
to  apply  as  an  aggregate  amount,  over 
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time,  taking  into  account  both  increases 
and  decreases,  but  that  no  one 
adjustment  may  constitute  an  increase 
or  decrease  of  more  than  five  basis 
points.  This  clarification  reflects  the 
Board's  intent  to  seek  public  comment 
on,  for  example,  a  proposed  increase  of 
3  basis  points  for  a  semiannual  period 
following  an  earher  period  for  which 
the  Board,  by  resolution,  adjusted  the 
rate  schedule  upward  by  3  basis  points, 
or  a  proposed  decrease  of  6  basis  points 
after  a  previous  increase  of  three  basis 
points,  but  not  to  seek  public  comment 
on  an  increase  of  5  basis  points 
following  an  intervening  decrease  of  2 
basis  points.32  Similarly,  language  also 
has  been  added  to  this  paragraph  to 
expressly  state  the  Board's  intent,  as 
indicated  in  the  proposal,  that  any 
adjustment  apply  uniformly  to  each  rate 
in  the  schedule. 

Second,  the  final  rule  also  expressly 
reflects  the  FDIC's  intent  promptly  to 
make  public  the  basis  for  any  Board 
decision  to  adjust  the  rate  schedule. 
Under  §  327.9(b)(2)  of  the  final  rule, 
with  this  clarification,  the  Board  will 
announce  thd  semiannual  assessment 
schedule  for  the  next  semiannual 
period,  with  the  amount  and  basis  for 
any  adjustment  from  the  then-existing 
schedxile,  no  later  than  45  days  before 
the  invoice  date  for  the  first  quarter  of 
that  next  semiannual  period  (that  is,  by 
October  16  or  April  15,  as  applicable). 

The  Board  fully  understands  concerns 
regarding  the  possibihty  of  assessment 
rate  increases  without  the  benefit  of  full 
notice-and-comment  rulemaking. 
However,  the  Board  notes  that  the 
adjustment  applies  to  decreases  as  well 
as  to  increases  and  that,  in  the  current 


"The  following  hypothetical  examples  illustrate 
this  concept.  Example  1.  (a)  On  April  15,  1996,  the 
Board  adjusts  the  assessment  rate  schedule  upward 
by  3  basis  points  to  7-to-34  basis  points.  Notice-and- 
comment  rulero,Jung  is  not  required  because  the 
increase  does  not  exceed  the  5  basis-point 
adjustment  maximum,  (b)  On  October  16, 1996,  the 
Board  again  increases  the  adjusted  schedule  by  3 
basis  points,  to  lO-to-37  basis  points.  Such  action 
requires  notice-and-comment  rulemaking  because  it 
would  result  in  an  aggregate  increase  of  more  than 
5  basis  points.  Example  2.  (a)  On  April  IS,  1996, 
the  Board  increases  the  rate  schedule  by  3  basis 
points  to  7-to-34  basis  points.  Notice  and  comment 
rulemaking  is  not  required,  (b)  On  October  16, 1996, 
the  Board  decreases  the  previously^edjustad 
schedule  by  2  basis  points  to  5-to-32  basis  points. 
Rulemaking  is  not  required  because  the  change,  in 
the  aggregate,  does  not  result  in  an  increase  or 
decrease  of  more  than  5  basis  points.  (The  change, 
in  the  aggregate,  is  a  net  increase  of  one  basis 
point.)  (3)  On  April  15. 1997,  the  Board  adjusts  rate 
schedule  upward  by  S  basis  points.  Such  action 
requires  notice-and-conunent  rulemaking  because  it 
would  result  in  an  aggregate  increase  of  more  than 
5  basis  points,  taking  into  consideration  the 
previous  adjustments.  In  addition,  notice-and- 
comment  rulemaking  would  be  required  for  any 
single  step  in  either  of  these  examples  which  by 
itself,  without  aggregation,  would  constitute  an 
increase  or  decrease  of  more  than  S  basis  points. 


economic  environment,  the  former 
could  be  more  common  than  the  latter. 
Moreover,  the  Board's  discretion  in 
applying  the  adjustment  factor  is  not 
unfettered.  The  maximiun  amount  of  the 
adjustments  is  limited  to  an  increase  or 
decrease  of  5  basis  points,  either  at  any 
one  time  or  over  time,  and  in  adopting 
an  adjustment  the  Board  must  satisfy 
the  criteria  enumerated  in  §  327.9(b)  of 
the  final  rule,  which  reflect  the  statutory 
rate-setting  factors  referred  to  above. 
Moreover,  as  with  any  of  its  decisions, 
the  Board  may  act  only  after  due 
deliberation  and  in  a  reasonable 
manner.  As  previously  indicated,  the 
basis  for  any  adjustment  adopted  by  the 
Board  will  be  made  public  promptly 
after  the  Board's  decision. 

Furthermore,  while  the  Board 
appreciates  these  concerns,  it  also 
recognizes  that  fi«quent  rate 
adjustments  may  be  necessary  to 
maintain  the  reserve  ratio  at  the  DRR, 
and  is  mindful  of  the  costs  involved — 
both  to  the  industry  and  the  FDIC — of 
engagio  .  in  a  formal  rulemaking 
proceeding  each  and  every  time  even  a 
minor  adjustment  in  the  assessment  rate 
schedide  is  needed.  The  Board 
beUeves — as  do  61  of  the  75  commenters 
addressing  this  issue — ^that  an 
acceptable  balance  of  the  competing 
concerns  is  achieved  by  the  approach 
taken  in  the  final  rule. 

The  Board  has  noted  the  suggestion 
made  by  the  Bankers  Roimdtable  that 
the  final  rule  include  a  modified 
adjustment  pnxediue  under  which 
adjustments  of  between  2  and  5  basis 
points  be  subject  to  an  abbreviated 
notice-and-comment  period  of  2  to  3 
weeks.  However,  the  Board  is  concerned 
that  such  a  short  period  would  not 
allow  sufficient  time  for  interested 
parties  both  to  become  aware  of  a 
proposed  adjustment  and  stUl  file 
timely  comments.  In  addition,  an 
abbreviated  comment  period  involves 
the  same  costs  as  a  non-abbreviated 
period,  both  to  interested  parties  and  to 
the  FDIC. 

The  adjustment  factor  is  expected  to 
provide  the  Board  with  the  flexibility  to 
raise  a  maximum  additional  $1.2-$1.4 
billion  in  the  near  term  without 
undertaking  an  additional  rulemaking. 
The  5  basis-point  maximum  appears 
modest  when  viewed  historically,  as  the 
loss-to-insured  deposits  ratio  has  been 
quite  variable;  the  standard  deviation 
was  8.5  basis  points  for  the  1934-94 
period  (Figure  8)  and  11.9  basis  points 
for  1980-94.  In  view  of  the  currently 
favorable  banking  environment, 
however,  a  5  basis-point  adjustment 
factor  should  be  sufficient  to  maintain 
the  target  DRR  in  the  near  term. 


VI.  Technical  Amendments 

In  addition  to  the  amendments 
discussed  above,  the  Board  is  further 
amending  the  assessments  regulation  to 
delete  the  BIF  Recapitalization  Schedule 
currentiy  set  forth  in  12  CFR  327.9(d). 
Because  the  DRR  has  already  been  or 
soon  will  be  reached,  this  schedule  is  no 
longer  needed.  Moreover,  the  schedule, 
which  calls  for  BIF  to  reach  the  DRR  in 
2002,  is  now  obsolete. 

In  addition,  the  final  rule  substitutes 
the  term  "institution"  for  the  outdated 
term  "bank"  in  §  327.9(a). 

Vn.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Vm.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  does  not  apply  to  a 
rule  of  particular  applicabiUty  relating 
to  rates,  wages,  corporate  or  financial 
structures  or  reorganizations  thereof.  Id. 
at  601(2).  Accordingly,  the  statute  does 
not  apply  to  the  proposed  changes  in 
the  assessment  rate  schedule,  the 
structure  of  that  schedule  and  future 
adjustments  thereto.  In  any  event,  to  the 
extent  an  institution's  assessment  is 
based  on  the  amoimt  of  its  domestic 
deposits,  the  primary  purpose  of  the 
Regulatory  Flexibihty  Act,  that  agencies' 
rules  do  not  impose  disproportionate 
burdens  on  small  businesses,  is 
fulfilled. 

DC.  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994 

Section  302(b)  of  the  Riegle 
Commimity  Development  and 
Regulatory  Improvement  Act  of  1994, 
Public  Law  103-325, 108  Stat.  2160 
(1994),  requires  that,  in  general,  new 
and  amended  regulations  that  impose 
additional  reporting,  disclosure,  or  other 
new  requirements  on  insured  depository 
institutions  shall  take  effect  on  the  first 
day  of  a  calendar  quarter.  This 
restriction  is  inapplicable  to  the  final 
rule,  which  does  not  impose  such 
additional  or  new  requirements. 

List  of  Subjects  in  12  CFR  Part  327 

Assessments,  Bank  deposit  insurance. 
Banks,  banking,  Financing  Corporation, 
Savings  associations. 

For  the  reasons  stated  in  the 
preamble,  the  Board  is  amending  part 
327  of  tide  12  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  327— ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1441, 1441b.  1817- 
^819. 

2.  Section  327.8  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

1327.8  Definitions. 

ft        *         *         •        • 

(i)  As  used  in  §  327.9,  the  following 
terms  have  the  following  meanings: 

(1)  Adjustment  factor.  The  maximiun 
number  of  basis  points  by  which  the 
Board  may  increase  or  decrease  Rate 
Schedule  2  set  forth  in  §  327.9(a). 

(2)  Assessment  schedule.  The  set  of 
rates  based  on  the  assessment  risk 
classifications  of  §  327.4(a)  vnth  a 
difference  of  27  basis  points  between 
the  minimum  rate  which  applies  to 
institutions  classified  as  lA  and  the 
maximum  rate  which  applies  to 
institutions  classified  as  3C. 

3.  Section  327.9  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  redesignating  paragraph 
(c)  as  paragraph  (d),  and  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

1 327.9  Assessment  rate  schedules. 

(a)  BIF  members.  Subject  to  §  327.4(c), 
the  annual  assessment  rate  for  each  BIF 
member  other  than  an  institution 
specified  in  §  327.31(a)  shall  be  the  rate 
in  the  following  Rate  Schedules 
appUcable  to  the  assessment  risk 
classification  assigned  by  the 
Corporation  under  §  327.4(a)  to  that  BIF 
member.  Until  the  BIF  designated 
reserve  ratio  of  1.25  percent  is  achieved, 
the  rates  set  forth  in  Rate  Schedide  1 
shall  apply.  After  the  BIF  designated 
reserve  ratio  is  achieved,  the  rates  set 
forth  in  Rate  Schedule  2  shall  apply. 
The  schedules  utilize  the  group  and 
subgroup  designations  specified  in 
S327.4(a}: 

Rate  Schedule  1 


Capital  group 

Supervisory  subgroup 

A 

B 

C 

i 

23 
26 
29 

26 
29 
30 

29 

X 

30 

3 

31 

] 

Rate  Schedule  2 


Capital  gnxip 


t 
2 
3 


Supervisory  subgroup 


4 

7 

14 


B 


7 
14 
28 


21 
28 
31 


(b)  Rate  adjustment;  announcement — 
(1)  Semiannual  adjustment.  The  Board 
may  increase  or  decrease  Rate  Schedule 
2  set  forth  in  paragraph  (a)  of  this 
section  up  to  a  maximum  increase  of  5 
basis  points  or  a  fraction  thereof  or  a 
maximum  decrease  of  5  basis  points  or 
a  fraction  thereof  (after  aggregating 
increases  and  decreases),  as  the  Board 
deems  necessary  to  maintain  the  reserve 
ratio  at  the  BIF  designated  reserve  ratio. 
Any  such  adjustment  shall  apply 
uniformly  to  each  rate  in  the  schedule. 
In  no  case  may  such  adjustments  result 
in  a  negative  assessment  rate  or  in  a  rate 
schedule  that,  over  time,  is  more  than  5 
basis  points  above  or  below  Rate 
Schedule  2,  nor  may  any  one  such 
adjustment  constitute  an  increase  or 
decrease  of  more  than  5  basis  points. 
The  adjustment  factor  for  any 
semiaimual  period  shall  be  determined 
by: 

(i)  The  amount  of  assessment  revenue 
necessary  to  maintain  the  reserve  ratio 
at  the  designated  reserve  ratio;  and 

(ii)  The  assessment  schedule  that 
would  generate  the  amount  of  revenue 
in  paragraph  (b)(l)(i)  of  this  section 
considering  the  risk  profile  of  BIF 
members. 

(2)  In  determining  the  amount  of 
assessment  revenue  in  paragraph 
(b)(l)(i)  of  this  section,  the  Board  shall 
take  into  consideration  the  following: 

(i)  Expected  operating  expenses; 

(ii)  Case  resolution  expenditures  and 
income; 

(iii)  The  effect  of  assessments  on  BIF 
members'  earnings  and  capital;  and 

(iv)  Any  other  factors  the  Board  may 
deem  appropriate. 

(3)  Announcement.  The  Board  shall: 
(i)  Adopt  the  semiannual  assessment 

schedule  and  any  adjustment  thereto  by 
means  of  a  resolution  reflecting 
consideration  of  the  factors  sp>ecified  in 
paragraph  (c)(2)(i)  through  (iv)  of  this 
section;  and 

(ii)  Announce  the  semiannual 
assessment  schedule  and  the  amount 
and  basis  for  any  adjustment  thereto  not 
later  than  45  days  before  the  invoice 
date  specified  in  §  327.3(c)  for  the  first 
quarter  of  the  semiannual  period  for 
which  the  adjusted  assessment  schedule 
shall  be  effective. 

(c)  Special  provisions.  The  following 
provisions  apply  only  with  respect  to 
the  first  time  the  BIF  designated  reserve 
ratio  is  achieved  after  1994: 

(1)  Notwithstanding  the  provisions  of 
§  327.3(c)(2)  or  §  327.3(d)(2).  the 
Corporation  may  modify  the  time  of  the 
direct  debit  of  the  assessment  payment 
which  next  occurs  after  the  Board 
determines  that  the  designated  reserve 
ratio  has  been  achieved; 


(2)  Notwithstanding  the  provisions  of 
§  327.7(a)(3),  if,  as  a  result  of  the  new 
rate  schedule  having  gone  into  effect,  an 
institution  has  overpaid  its  assessment, 
the  Corporation  shall  provide  interest 
on  any  such  overpayment,  as  follows: 

(i)  For  the  first  semiannual  period  of 
1995,  beginning  on  the  date  the  new  rate 
schedule  goes  into  effect;  and 

(ii)  For  the  second  semiannual  period 
of  1995,  begiiming  on  the  date  of  the 
overpayment;  and 

(3)  Notwithstanding  the  provisions  of 
§  327.7(b)(3),  the  interest  rate  applicable 
to  overpayments  described  in  paragraph 
(c)(2)  of  this  section  shall  be  the 
arithmetic  average  of  the  overnight 
simple  interest  rates  received  by  the 
Corporation  on  its  U.S.  Treasury 
investments  for  the  period  during  which 
the  Corporation  held  the  overpayment 
amount. 

*        »        «        »        » 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  8th  day  of 
August  1995. 

Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 

(PR  Doc.  95-20170  Filed  8-15-95;  8:45  am] 
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12  CFR  Part  327 
RIN  3064-AB59 

Assessments;  Retention  of  Existent 
Assessment  Rate  Schedule  for  SAIF- 
Member  Institutions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  retains  Uie 
existing  assessment  rate  schedule 
appUcable  to  members  of  the  Savings 
Association  Insurance  Fund  (SAIF).  The 
effect  of  this  final  rule  is  that  the  SAIF 
assessment  rates  to  be  paid  by 
depository  institutions  whose  deposits 
are  subject  to  assessment  by  the  SAIF 
will  continue  to  range  from  23  cents  per 
$100  of  assessable  deposits  to  31  cents 
per  $100  of  assessable  deposits, 
depending  on  risk  classification. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  September  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  McFadyen,  Senior  Financial 
Analyst,  Division  of  Research  and 
Statistics,  (202)  898-7027,  or  Valerie 
Jean  Best,  Counsel,  Legal  Division,  (202) 
898-3812,  Federal  Deposit  Insurance 
Corporation,  Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Directors  of  the  FDIC  (Board)  is 
retaining  the  existing  assessment  rate 
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schedule  applicable  to  members  of  the 
SAIF.  The  order  of  discussion  under 
this  caption  is  as  follows.  The  proposed 
rule  to  retain  the  existing  assessment 
rate  schedule  for  SAIF-member 
institutions  is  outlined  in  Section  I.  The 
final  rule  adopted  by  the  Board  through 
this  rulemaking  procedure  is  described 
in  Section  II.  The  statutory  provisions 
governing  SAIF  assessment  rates  are 
summarized  in  Section  III.  Next,  a 
detailed  description  of  the  problems 
confronting  the  SAIF  is  set  forth  in 
Section  IV.  The  comment  letters 
received  in  response  to  the  proposed 
rule  are  analyzed  under  the  caption 
"Comment  Summary",  and  the  FDIC's 
response  to  the  comments  is  set  forth 
under  the  caption  "Adoption  of  Final 
Rule". 

Background 

/.  Introduction;  The  SAIF  Assessment- 
Rate  Proposal 

The  Board  has  the  legal  authority  to 
reduce  SAIF  assessment  rates  to  a 
minimum  average  of  18  basis  points 
imtil  January  1, 1998.  Beginning  January 
1, 1998,  the  minimum  average  rate  must 
be  23  basis  points  until  SAIF  achieves 
its  designated  reserve  ratio  (DRR)  of  1.25 
percent  of  estimated  insiu^d  deposits. 
Based  upon  the  results  of  its  semiannual 
review  of  the  capitalization  of  the  SAIF 
and  of  the  SAIF  assessment  rates,  the 
Board  was  inclined  to  retain  the  existing 
assessment  rate  schedule  applicable  to 
SAIF-member  institutions  for  the 
second  semiaruiual  assessment  period  of 
1995  so  that  capitalization  of  the  SAIF 
is  accomphshed  as  soon  as  possible. 

The  FDIC  wished  to  have  the  benefit 
of  pubhc  comment  before  ending  its 
review  for  the  period,  however. 
Therefore,  on  February  16, 1995,  the 
Board  published  a  proposed  rule  to 
retain  the  existing  assessment  rate 
schedule  applicable  to  members  of  the 
SAIF. '  The  Board  requested  comment 
on  all  aspects  of  the  proposed  rule.  At 
the  same  time,  the  Board  pubUshed  a 
proposed  rule  to  decrease  the 
assessment  rate  schedule  for  members  of 
the  Bank  Insurance  Fimd  (BIF)  to  a 
range  of  4-31  basis  points,  depending 
on  risk  classification,  when  the  reserve 
ratio  of  the  BIF  attains  the  minimum 
DRR  of  1.25  percent  of  estimated 
insured  deposits.^ 

The  Board  held  a  hearing  at  FDIC 
headquarters  in  Washington,  D.C.  on 
March,  17, 1995  to  provide  opportunity 
for  interested  parties  to  express  orally 
their  views  on  the  proposals  to  decrease 
assessment  rates  for  members  of  the  BIF 


'  60  FR  9266  (Feb.  16,  1995). 
2  60  FR  9270  (Feb.  16, 1995). 


while  retaining  the  23-31  basis  point 
assessment  schedule  for  members  of  the 
SAIF.  Every  person  or  organization  that 
requested  an  opportunity  to  testify  was 
accommodated. 

A  total  of  twenty  witnesses  were 
heard  by  the  full  Board  during  the  day- 
long hearing.  They  included  die  Savings 
Association  Insurance  Fund  Industry 
Advisory  Committee,  the  American 
Bankers  Association,  the  Independent 
Bankers  Association  of  America, 
America's  Community  Bankers,  the 
National  Association  of  Home  Builders, 
several  bank  or  thrift  associations, 
individual  bank  and  thrift  executives, 
consumer  organizations,  a  private  sector 
attorney  and  an  independent  consultant. 
The  written  testimony  of  each  witness 
as  well  as  the  hearing  record  were 
Included  in  the  FDIC's  public  comment 
file  on  the  two  proposals. 

The  public  comment  period  for  both 
proposals  expired  on  April  17, 1995. 
The  Board  received  a  combined  total  of 
over  3,200  comment  letters  Including 
testimony  from  the  public  hearing.  After 
taking  into  account  dupUcate  letters 
submitted  by  the  same  commenter, 
2,891  comments  were  tabulated 
representing  2,310  individual  BIF 
member  respondents,  454  individual 
SAIF  member  respondents,  61  trade 
associations  and  66  other  individuals/ 
organizations.  Comments  concerning 
the  BIF  proposal  are  discussed  in  a 
separate  final  rule  governing  BIF 
assessment  rates  published  elsewhere  in 
this  Federal  Register. 

As  detailed  in  the  Comment  Simimary 
below,  thrifts  commenting  on  the  SAIF 
proposal  uniformly  asked  that  the 
impending  disparity  between  premiums 
assessed  against  the  banking  industry 
and  the  thrift  industry  be  reduced  or 
eliminated.  A  significant  number  of 
SAIF  members  stated,  however,  that  a 
reduction  in  SAIF  assessment  rates  to 
the  minimum  authorized  by  current  law 
would  not  resolve  the  long-term 
challenges  facing  SAIF.  They  noted  that, 
among  other  things,  draws  on  the  SAIF 
by  the  Financing  Corporation  (FICO) 
would  continue  to  undermine  the  SAIF. 
Many  of  these  commenters  urged 
legislative  action,  stating  that  "the 
Congress  must  act  decisively  to  defuse 
the  coming  crisis  of  the  SAIF".  The 
legislative  initiatives  suggested  by  the 
various  commenters  require 
Congressional  action  and  were  not  part 
of  the  assessment-rate  proposals. 
Nonetheless,  these  initiatives  are 
included  in  the  Comment  Summary  in 
an  effort  to  present  a  complete  review  of 
the  comments  received  by  the  FDIC  and 
in  recognition  of  the  significant  number 
of  letters  that  offiared  comments  on  such 
initiatives. 


//.  Description  of  Final  Rule 

After  considering  the  comments 
received  in  response  to  the  proposed 
rule  and  other  relevant  information,  the 
Board  has  determined  to  retain  the 
existing  assessment  rate  schedule 
applicable  to  members  of  the  SAIF.  As 
a  result  of  this  action,  the  SAIF 
assessment  rate  to  be  paid  by 
institutions  whose  deposits  are  subject 
to  assessment  by  the  SAIF  will  continue 
to  range  from  23  cents  per  $100  of 
assessable  deposits  to  31  cents  per  $100 
"of  assessable  deposits,  depending  on 
risk  classification. 

Despite  the  general  good  health  of  the 
thrift  industry,  the  SAIF  is  not  in  good 
condition  and  its  prospects  are  not 
fevorable.  The  issues  confronting  the 
SAIF  are  discussed  in  detail  imder 
Section  rV.  To  summarize,  the  SAIF  is 
significanUy  undercapitaUzed.  On 
March  31, 1995,  the  SAIF  had  a  balance 
of  $2.2  billion,  or  about  31  cents  in 
reserves  for  every  $100  in  insured 
deposits.  An  additional  $6.6  biUion 
would  have  been  required  on  that  date 
to  fully  capitalize  the  SAIF  to  its  DRR 
of  1.25  percent  of  estimated  insured 
deposits.  At  the  current  pace,  and  under 
reasonably  optimistic  assumptions,  the 
SAIF  woidd  not  reach  the  statutorily 
mandated  DRR  until  at  least  the  year 
2002.  Moreover,  the  SAIF  became 
responsible  for  resolving  failed  thrifts 
on  July  1, 1995.  The  failure  of  a  single 
large  SAIF-insured  institution  or  several 
sizeable  institutions  or  an  economic 
downturn  leading  to  higher  than 
anticipated  losses  could  render  the  fund 
insolvent.  While  the  FDIC  is  not 
currentiy  predicting  such  thrift  failures, 
they  are  possible. 

"Hie  main  source  of  income  for  the 
SAIF  is  assessments.  A  sizable  portion 
of  the  SAIF's  ongoing  assessments  is 
diverted  to  meet  interest  payments  on 
obligations  of  the  FICO.  Reducing  the 
minimum  average  rate  to  18  basis  points 
is  presently  projected  to  delay  SAEF 
capitalization  until  2005,  and  it  would 
cause  a  FICO  shortfall  as  early  as  1996. 
Moreover,  there  will  still  be  a  significant 
differential  between  BIF  and  SAIF 
assessment  rates  even  if  the  Board 
reduces  the  SAIF  assessments  to  the 
minimum  average  allowed  by  statute. 

in.  Statutory  Provisions  Governing  SAIF 
Assessment  Rates 

A.  Section  7  of  the  Federal  Deposit 
Insurance  Act 

Section  7(b)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  governs  the 
Board's  authority  for  setting  assessments 
for  SAIF  members.  12  U.S.C.  1817(b). 
Section  7(b)(1)(A)  and  (C)  require  that 
the  FDIC  maintain  a  risk-based 
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assessment  system,  setting  assessments 
based  on:  (1)  The  probable  risk  to  the 
fund  posed  by  each  insured  depository 
institution  taking  into  account  different 
categories  and  concentrations  of  assets 
and  liabilities  and  any  other  relevant 
factors;  (2)  the  likely  amount  of  any 
such  loss;  and  (3)  the  revenue  needs  of 
the  fund.  Section  7(b)(2)(A)(lii)  ftulher 
directs  the  Board  to  impose  a  minimum 
assessment  on  each  institution  not  less 
than  $1,000  semiannually.  The  Board 
must  set  semiannual  assessments  and 
the  DRR  for  each  deposit  insurance  fund 
Independently.  FDI  Act  section 
7(b)(2)(B). 

In  general,  the  Board  must  set 
semiannual  assessments  for  SAIF 
members  to  maintain  the  reserve  ratio  at 
the  DRR  or,  if  the  reserve  ratio  is  less 
than  the  DRR,  to  increase  the  reserve 
ratio  to  the  DRR.  FDI  Act  section 
7(b)(2)(A)(i).  The  reserve  ratio  is  the 
dollar  amoimt  of  the  fund  balance 
divided  by  estimated  SAIF-insured 
deposits.  The  DRR  for  the  SAIF  is 
currently  1.25  percent  of  estimated 
insured  deposits,  the  minimum  level 
permitted  by  the  FDI  Act.  In  setting 
SAIF  assessments  to  achieve  and 
maintain  the  DRR,  the  Board  must 
consider  the  SAIF's  expected  operating 
expenses,  case  resolution  expenditures 
and  income,  the  effect  of  assessments  on 
members'  earnings  and  capital,  and  any 
other  factors  that  the  Board  may  deem 
appropriate.  FDI  Act  section  7(b)(2)(D). 

Before  January  1, 1998,  if  the  SAIF 
remains  below  the  DRR,  the  total 
amount  raised  by  semiannual 
assessments  on  SAIF  members  may  not 
be  less  than  the  amount  that  would  have 
been  raised  if  section  7(b)  as  in  effect  on 
July  15, 1991  remained  in  effect.  See 
FDI  Act  section  7(b)(2)(E)  and  (F).  The 
minimum  rate  required  by  section  7(b) 
as  then  in  effect  was  0.18  percent. 

Beginning  January  1, 1998,  all 
minimum  assessment  provisions 
applicable  to  BIF  members  also  apply  to 
SAIF  members.  Under  these  provisions, 
if  the  SAIF  remains  below  the  DRR,  the 
total  amount  raised  by  semiannual 
assessments  on  SAIF  members  may  not 
be  less  than  the  amount  that  would  have 
been  raised  by  an  assessment  rate  of 
0.23  percent.  See  FDI  Act  section 
7(b)(2)(E). 

In  setting  semiannual  assessments  for 
members  of  the  SAIF,  begiiming  January 
1, 1998,  if  the  reserve  ratio  of  the  SAIF 
is  less  than  the  DRR,  the  Board  must  set 


semiannual  assessments  either,  (a)  at 
rates  sufficient  to  increase  the  reserve 
ratio  to  the  DRR  within  1  year  after 
setting  the  rates,  or  (b)  in  accordance 
with  a  schedule  for  recapitalization, 
adopted  by  regulation,  that  specifies 
target  reserve  ratios  at  semiannual 
Intervals  culminating  in  a  reserve  ratio 
that  is  equal  to  the  DRR  not  later  than 
15  years  after  implementation  of  the 
schedule.  FDI  Act  section  7(b)(3). 
Section  8(h)  of  the  Resolution  Trust 
Corporation  Completion  Act  (RTCCA), 
Pubhc.  Law.  No.  103-204, 107  Stat. 
2369,  2388,  amended  section  7(b)(3)  to 
allow  the  Board,  by  regiUation,  to 
amend  the  SAIF  capitdization  schedule 
to  extend  the  date  by  which  the  SAIF 
must  be  capitaUzed  beyond  the  15-year 
time  limit  to  a  date  which  the  Board 
determines  will,  over  time,  maximize 
the  amotmt  of  semiannual  assessments 
received  by  the  SAIF,  net  of  insurance 
losses  incurred.  FDI  Act  section 
7(b)(3)(C). 

Amounts  assessed  by  the  FICO  against 
SAIF  members  must  be  subtracted  bom 
the  amounts  authorized  to  be  assessed 
by  the  Board.  FDI  Act  section  7(b)(2)(D). 

In  order  to  achieve  SAIF 
capitahzation,  the  Board  adopted  a  risk- 
related  assessment  matrix  in  September 
1992  (see  Table  1)  which  has  remained 
unchanged. 

Table  l .— SAIF-Member  Assess- 
ment Rate  Schedule  for  the 
First  Semiannual  Assessment 
Period  OF  1995 

[Basis  points] 


Capital  group 

Supervisory  sut>- 
group 

A 

B 

C 

Well  Capitalized  

23 

26 
29 

26 
29 
30 

29 

Adequately  Capitalized  . 
Undercapitalized  „ 

30 
31 

B.  Statutory  Provisions  Governing  FICO 
Assessments 

FICO  was  originated  by  section  302  of 
the  Competitive  EquaUty  Banking  Act  of 
1987  (CEBA),  Pubhc  Law  100-86, 101 
Stat.  552,  585,  which  added  section  21 
to  the  Federal  Home  Loan  Bank  Act 
(FHLB  Act).3  nCO's  assessment 
authority  derives  from  section  21(f)  of 
die  FHLB  Act,  12  U.S.C.  1441(f).  As 
amended  by  section  512  of  the  Financial 
Institutions  Reform,  Recovery,  and 


Enforcement  Act  of  1989  (FIRREA), 
Pubhc  Law  101-73. 103  Stat.  183,  406. 
section  21(f)  requires  that  FICO  obtain 
funding  for  "anticipated  interest 
payments,  issuance  costs,  and  custodial 
fees"  on  FICO  obligations  from  the 
following  sources,  in  descending 
priority  order:  (1)  FICO  assessments 
previously  imposed  on  savings 
associations  under  pre-FIRREA  funding 
provisions;  (2)  "with  the  approval"  of 
the  FDIC  Board,  assessments  against 
SAIF  member  institutions;  and  (3) 
FSLIC  Resolution  Fund  (FRF) 
receivership  proceeds  not  needed  for 
the  Resolution  Funding  Corporation 
(REFCORP)  Principal  Fund. 

Under  section  21(f)(2),  FICO 
assessments  against  SAIF  members  are 
to  be  made  in  the  same  manner  as  FDIC 
insurance  assessments  under  section  7 
of  the  FDI  Act.  The  amount  of  the  FICO 
assessment — together  with  any  amount  ~ 
assessed  by  REFCORP  under  section 
21B  of  the  FHLB  Act— must  not  exceed 
the  insurance  assessment  amount 
authorized  by  section  7*  Section 
21(f)(2)  further  provides  that  FICO 
"shall  have  first  priority  to  make  the 
assessment",  and  that  the  amount  of  the 
insurance  assessment  imder  section  7  is 
to  be  reduced  by  the  amount  of  the  FICO 
assessment.  One  important  effect  of  the 
FICO  assessment  is  to  exacerbate  any 
differential  that  may  exist  between  BIF 
and  SAIF  assessment  rates. 

IV.  Problems  Confronting  the  SAIF 

A.  Background:  SAIF  Assessment  Rates 

As  stated  in  the  Board's  proposal,  in 
deciding  against  changes  in  the  SAIF 
assessment  rate,  the  Board  has 
considered  the  SAIF's  expected 
operating  expenses,  case  resolution 
expenditures  and  income  under  a  range 
of  scenarios.  The  Board  also  has 
considered  the  effect  of  an  increase  in 
the  assessment  rate  on  SAIF  members' 
earnings  and  capital.  When  first 
adopted,  the  assessment  rate  schedule 
yielded  a  weighted  average  rate  of  25.9 
basis  points.  With  subsequent 
improvements  in  the  industry  and  the 
migration  of  institutions  to  lower  rates 
within  the  assessment  matrix,  the 
average  rate  has  declined  to  23.7  basis 
points  (based  on  risk-based  assessment 
categories  as  of  July  1,  1995  and  the 
assessment  base  as  of  March  31, 1995 — 
see  Table  2). 


'Title  ra  of  CEBA.  entitled  the  Federal  Savings 
and  Loan  Insurance  Corporation  Recapitalization 
Act  of  1987,  directed  the  Federal  Home  Loan  Bank 
Board  to  charter  FICO  for  the  purpose  of  Tmancing 
the  recapitalization  of  the  FSLIC  by  purchasing 
PSUC  securities  (and.  subsequently,  securities 


issued  by  the  FSLIC  Resolution  Fund  as  successor 
to  FSUC). 

'The  REFCORP  Principal  Fund  is  now  fully 
funded  and.  accordingly,  REFCORP's  assessment 
authority  has  effectively  terminated. 
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Table  2.— SAIF  Assessment  Base  Distribution  Supervisory  and  Capital  Ratings  in  Effect  July  i,  1995 

Deposits  as  of  March  31, 1995 

[In  biWons] 


Capital  group 

Supervisory  subgroup 

A 

A 

B 

B 

C 

C 

We«  Capitalized 

Adequately  Capitalized  

Number 

Base 

Number 

Base  ...„_.............„. 

1.553 
$604.8 
25 

$17.4 

0 

$0.2 

85.9% 
83.4% 
1.4% 
2.4%'* 
0.0% 
0.0% 

138 
$58.0 

31 

$18.3 
0 

$0.0 

7.6 
8.0% 
1.7% 
2.5% 
0.0% 
0.0% 

25 

$16.6 

26 

$6.9 

10 
■   $3.4 

1.4% 
2.3% 
1.4% 
1.0% 

Undercapitalized  . — 

Number 

Base 

0.6% 
0.5% 

l^umber"  reflects  the  number  of  SAIF  members;  "Base"  reflects  the  SAlF-assessable  deposits  of  SAIF  members  and  of  BIF-member  Oakar 
banks. 


The  primary  source  of  funds  for  the 
SAIF  is  assessment  revenue  from  SAIF- 
member  institutions.  Since  the  creation 
of  the  fund  and  through  the  end  of  1992. 
however,  all  assessments  from  SAIF- 
member  institutions  were  diverted  to 
other  needs  as  required  by  FIRREA.' 
Only  assessment  revenue  generated 
from  BIF-member  institutions  that 
acqxiired  SAIF-insured  deposits  under 
section  5(d)(3)  of  the  FDI  Act  (12  U.S.C. 
1815(d)(3))  (so-called  "Oakar"  banks) 
was  deposited  in  the  SAIF  throughout 
this  period. 

B.  The  SAIF  is  Significantly 
Undercapitalized 

SAIF-member  assessment  revenue 
began  flowing  into  the  SAIF  on  January 
1 ,  1993.  However,  the  FICO  has  a 
priority  claim  on  SAIF-member 
assessments  in  order  to  service  FICO 
bond  obligations.  Under  existing 
statutory  provisions,  FICO  has 
assessment  authority  through  2019,  the 
maturity  year  of  its  last  bond  issuance. 
At  a  maximum  of  $793  million  per  year, 
the  FICO  draw  is  substantial,  and  is 
expected  to  represent  45  percent  of 
estimated  assessment  revenue  for  1995, 
or  11  basis  points  of  the  average 
assessment  rate  of  23.7  basis  points.^ 
The  SAIF  hada  balance  of  $2.2  billion 
(imaudited)  on  March  31, 1995.  With 
primary  resolution  responsibility 
residing  with  the  Resolution  Trust 
Corporation  (RTC),  there  have  been  few 
demands  on  the  SAIF.  The  SAIF 
assiuned  resolution  responsibility  for 
failed  thrifts  from  the  RTC  on  July  1. 
1995,  however.  In  addition  to 
assessment  revenue  and  investment 
income,  there  are  other  potential 


'  From  19S9  throu^  1992.  more  than  90  percent 
of  SAIF  assessment  revenue  went  to  the  FRF,  the 
REFCORP  and  the  FICO. 

*The  FICX)  has  an  annual  call  on  up  to  the  first 
$793  million  in  SAIF  assessments  until  the  year 
2017,  with  decreasing  calls  for  two  additional  years 
thereafter.  With  interest  credited  for  early  payment, 
the  actual  annual  draw  is  expected  to  approximate 
S780  millioiL 


soiuces  of  fimds  for  the  SAIF  as  follows. 
First,  the  FDIC  has  a  $30  billion  line  of 
credit  available  froih  the  Department  of 
the  Treasury  (Treasiiry)  for  deposit 
insurance  purposes,  which  to  date  has 
not  been  utilized.  FDI  Act  section  14(a). 
The  SAIF  would  have  to  repay  any 
amounts  borrowed  from  the  Treasury 
with  premium  revenues,  however.  TTie 
FDIC  would  have  to  provide  the 
Treasiuy  with  a  repayment  schedule 
demonstrating  that  future  premiiun 
revenue  would  be  adequate  to  repay  any 
amount  borrowed  plus  interest.  FDI  Act 
section  14(c). 

Next,  the  RTCCA  authorized  the 
appropriation  of  up  to  $8  billion  in 
Treasury  funds  to  pay  for  losses 
incurred  by  the  SAIF  during  fiscal  years 
1994  through  1998.  to  the  extent  of  the 
availability  of  appropriated  fimds.  In 
addition,  at  any  time  before  the  end  of 
the  2-year  period  beginning  on  the  date 
of  the  termination  of  the  RTC,  the 
Treasury  is  to  provide  out  of  funds 
appropriated  to  the  RTC  but  not 
expended,  such  amoiuits  as  are  needed 
by  the  SAIF  and  are  not  needed  by  the 
RTC.  To  obtain  funds  from  either  of 
these  sources,  however,  certain 
certifications  must  be  made  to  the 
Congress  by  the  Chairman  of  the  FDIC. 
FDI  Act  sections  11(a)(6)(D).  (E)  and  {J). 
Among  these,  the  Chairman  must  certify 
that  the  Board  has  determined  that: 

(1)  SAIF  members  are  unable  to  pay 
additional  semiannual  assessments  at  the 
rates  required  to  cover  losses  and  to  meet  the 
repayment  schedule  for  any  amount 
borrowed  from  the  Treasury  for  insurance 
purposes  under  the  FDIC's  line  of  credit 
without  adversely  affecting  the  SAIF 
members'  ability  to  raise  capital  or  to 
maintain  the  assessment  base;  and 

(2)  An  increase  in  assessment  rates  for 
SAIF  members  to  cover  losses  or  meet  any 
repayment  schedule  could  reasonably  be 
expected  to  result  in  greater  losses  to  the 
Government. 

It  may  require  extremely  grave 
conditions  in  the  thrift  industry  in  order 
for  the  FDIC  to  certify  that  raising  SAIF 


assessments  would  result  in  increased 
losses  to  the  Government.  Moreover, 
these  funds  cannot  be  used  to  capitalize 
the  fimd — that  is,  to  provide  an 
insurance  reserve,  which  was  the 
original  piupose  of  requiring  a  1.25 
reserve  ratio. 

The  RTC's  resolution  activities  and 
the  thrift  industry's  substantial 
reduction  of  troubled  assets  in  recent 
years  have  resulted  in  a  relatively  soimd 
indtistry  as  the  SAIF  assumes  resolution 
responsibility.  However,  with  a  balance 
of  $2.2  billion,  the  SAIF  does  not  have 
a  large  cushion  with  which  to  absorb  the 
costs  of  thrift  failures.  The  FDIC  has 
significantly  reduced  its  projections  of 
failed-thrift  assets  for  1995  and  1996, 
but  the  failure  of  a  single  large 
institution  or  several  sizeable 
institutions  or  an  economic  downturn 
leading  to  higher  than  anticipated  losses 
could  render  the  fund  insolvent.  The 
FDIC's  loss  projections  for  the  SAIF  are 
discussed  in  more  detail  below. 

C.  Condition  and  Performance  of  SAIF- 
Member  Institutions  ' 

During  the  first  quarter  of  1995,  SAIF- 
member  institutions  continued  to 
improve  asset  quality  and  posted 
improved,  though  modest,  earnings. 
SAIF  members  had  a  return  on  assets  of 
0.64  percent  in  the  first  quarter,  up  from 
0.55  percent  in  the  fourth  quarter  and 
0.40  percent  in  the  first  quarter  of  1994, 
when  a  few  of  the  largest  thrifts 
incurred  substantial  restructuring 
charges.  Earnings  improvement  over  the 
fourdi  quarter  was  due  to  lower  loss 
provisions  (down  18  percent)  and 
reduced  noninterest  expense  (down  10 
percent).  This  helped  offset  lower  net 
interest  income  caused  by  a  narrowing 
of  the  average  net  interest  margin, 
which  fell  to  2.97  percent  from  3.12 
percent  in  the  fourth  quarter.  Increased 
competition  for  deposits,  particularly  in 
the  West  Region,  raised  interest  expense 


'  Excluding  one  RTC  conservatorship  and  one 
self-liquidating  savings  institution. 
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by  6.5  percent  over  the  fourth  quarter, 
while  interest  income  was  up  only  1.7 
percent. 

Asset  quality  continued  to  improve  in 
the  first  quarter,  as  noncurrent  loans  fell 
4.2  percent  from  year-end  1994  and  28     . 
percent  from  the  level  of  a  year  ago.  The 
inventory  of  foreclosed  real  estate  fell 
even  further,  down  7.3  percent  during 
the  first  quarter  and  40  percent  over  four 
quarters.  Although  loss  reserves  have 
declined  slightly  over  the  past  year,  the 
drop  in  noncurrent  loans  resulted  in  a 
coverage  ratio  of  84  cents  for  each  dollar 
of  noncturent  loans,  about  the  same  as 
in  December  and  10  cents  higher  than 
in  March  1994.  Most  major  balance 
sheet  categories,  including  total  assets, 
loans  and  deposits,  showed  small 
declines  during  the  first  three  months  of 
1995,  although  equity  capital  grew 
slightly,  raising  the  equity-to-assets  ratio 
to  7.88  percent. 

As  ofMarch  31, 1995,  there  were 
1,806  members  of  the  SAIF,  including 
1,731  savings  institutions  and  75 
commercial  banks.  On  this  date,  there 
were  58  SAIF-member  "problem" 
institutions  with  total  assets  of  $32 
bilUon,  compared  to  83  institutions  with 
$63  billion  a  year  earlier.  No  SAIF 
members  failed  during  the  first  quarter 
of  1995. 

'This  discussion  has  focused  on  the 
improving  condition  of  the  SAIF- 
member  thrift  industry,  but  any  such 
discussion  must  mention  the  relatively 
weak  economic  conditions  still 
confronting  a  large  segment  of  the 
industry.  Eighteen  percent  of  all  SAIF- 
insured  deposits  are  concentrated  in  the 
nation's  eight  largest  thrift  institutions, 
all  of  which  operate  predominantly  in 
Cahfomia.  This  state,  in  general,  has 
lagged  behind  most  of  the  nation  in 
recovering  from  the  most  recent 
recession,  and  many  California  thrifts 
have  significant  exposure  in  the  weakest 
areas  of  southern  California. 
Additionally,  a  few  large  institutions 
have  suffered  low  earnings  and  still 
have  relatively  high  levels  of  risk  in 
their  loan  portfolios.  Consequently, 
despite  the  improving  health  of  the 
thrift  industry,  the  SAIF  still  faces 
significant  risk  relative  to  the  fimd's 
durent  reserve  level. 

D.  Impact  of  a  Premium  Differential 

In  a  separate  rule-making  on  August 
8, 1995,  the  Board  adopted  a  final  rule 
amending  the  FDIC's  regulation  on 
assessments  to  establish  a  new 
assessment  rate  schedule  for  institutions 
whose  deposits  are  subject  to 
assessment  by  the  BIF.  Under  the  new 
schedule,  BIF  assessment  rates  range 
bom  4  to  31  basis  points,  compared  to 
a  range  of  23  to  31  basis  points  imder 


the  former  BIF  schedule  and  the  current 
SAIF  schedule.  Lower  BIF  rates  were 
adopted  because  the  BIF  is  believed  to 
have  recapitalized  during  the  second 
quarter  of  1995.  Largely  due  to  the  FICO 
obligation,  the  SAIF  is  not  expected  to 
capitalize  imtil  2002  (this  projection  is 
discussed  below),  and  SAff"  assessment 
rates  cannot  be  lowered  below  the 
statutory  minimum  of  18  basis  points. 

Under  the  current  BIF  and  SAIF 
assessment  rate  schedules,  average  SAIF 
rates  are  likely  to  remain  about  20  basis 
points  higher  than  average  BIF  rates  for 
the  next  seven  years,  until  the  SAIF  is 
capitalized.  After  capitaHzation,  SAIF 
rates  would  continue  to  be  at  least  11 
basis  points  higher  imtil  the  FICO  bonds 
matiue  in  2017  to  2019,  assuming  the 
Board  sets  SAIF  assessment  rates  to 
cover  FICO's  needs. 

If  BIF  members  pass  along  thefr 
assessment  savings  to  their  customers, 
SAIF  members  may  be  forced  to  pay 
more  for  deposits  or  charge  less  for 
loans  to  remain  competitive.  For  SAIF 
members,  this  could  result  in  reduced 
earnings  and  an  impaired  ability  to  raise 
fimds  in  the  capital  markets.  Among  the 
weakest  thrifts,  a  20-basis  point 
differential  could  result  in  competitive 
pressiu^s  that  cause  additional  failures. 
An  analysis  of  over  a  five-year  time  span 
suggests  that  any  such  increase  in 
failures  attributable  to  an  average  20- 
basis  point  differential  is  likely  to  be 
sufficiently  small  as  to  be  manageable 
by  the  SAff  under  current  interest-rate 
and  asset-quality  conditions.  Moreover, 
the  analysis  indicates  that  under  harsher 
than  assumed  interest-rate  and  asset- 
quahty  conditions,  these  economic 
factors  would  have  a  significantly 
greater  effect  on  SAIF-member  failure 
rates  than  would  an  average  20-basis 
point  premium  differential. 

A  separate  analysis  focused  on  BIF 
and  SAIF  members  in  the  3C  assessment 
categories  (undercapitalized/ 
supervisory  subgroup  C)  that  will  be 
paying  31  basis  points.  These  weaker 
institutions  will  be  competing  with  a 
large  group  of  BIF  members  in  category 
lA  (well  capitalized/supervisory 
category  A)  that  will  be  paying  only  4 
basis  points.  The  analysis  assumed  that 
the  3C  institutions  would  have  to  absorb 
the  entire  27-basis  point  differential  in 
the  form  of  higher  interest  paid  or  lower 
interest  earned.  The  result  was  that 
apart  from  institutions  that  have  already 
been  identified  by  the  FDIC's 
supervisory  staff  as  likely  failures,  the 
wider  spread  is  likely  to  have  a  minimal 
impact  in  terms  of  additional  failures. 

Nevertheless,  the  Board  recognizes 
that  a  premium  differential  between 
BIF-  and  SAIF-insured  institutions  is 
likely  to  increase  competitive  pressures 


on  thrifts  and  impede  their  ability  to 
generate  capital  both  internally  and 
externally.  8 

E.  Assessment  Rate  Spread 

Under  the  SAIF  assessment  rate 
schedule  there  is  a  spread  of  8  basis 
points,  from  23  basis  points  for 
institutions  in  category  lA  to  31  basis 
points  for  institutions  in  category  3C. 
Under  the  newly  adopted  BIF 
assessment  schedule,  the  spread  for  BIF 
members  was  increased  from  8  to  27 
basis  points.  This  was  accomplished  by 
dropping  the  minimmn,  most  favorable 
rate  from  23  to  4  basis  points.  Thus,  the 
weakest  BIF  members  will  incur  no 
additional  deposit  insurance  cost.  In 
order  to  apply  a  similar  27-basis  point 
spread  to  SAIF  members,  it  would  be 
necessary  to  raise  the  highest  SAIF 
assessment  rate  to  45  to  50  basis  points, 
based  on  a  lowest  rate  of  18  to  23  basis 
points.  Because  86  percent  of  SAIF 
members  would  continue  to  pay  the 
lowest  rate,  the  revenue  benefit  of  a  27- 
basis  point  spread  would  be  limited. 
However,  analysis  indicates  that  SAIF 
assessments  ranging  to  50  basis  points, 
creating  a  premium  differential  of  as 
much  as  46  basis  points,  would  greatly 
increase  the  expenses  of  SAIF  members 
and  likely  would  result  in  significant 
additional  failures.  While  the  Board 
recognizes  that  a  spread  of  more  than  8 
basis  points  would  better  serve  the  goals 
of  a  risk-related  premium  system,  given 
the  minimiun  average  of  18  basis  points 
currently  prescribed  by  law,  a  wider 
spread  could  only  be  implemented  by 
raising  rates  for  all  but  the  strongest 
SAIF  members,  which  likely  would 
have  adverse  consequences  for  an 
undercapitalized  SAIF.  For  these 
reasons,  the  Board  chose  to  retain  an 
assessment  rate  spread  of  8  basis  points 
for  members  of  the  SAIF. 

F.  The  Ability  of  the  SAIF  to  Fund  FICO 

Under  law,  SAIF  assessments  paid  by 
BIF-member  Oakar  banks  are  deposited 
in  the  SAIF  and  are  not  subject  to  FICO 
draws.^ 

Further,  SAIF  assessments  paid  by 
any  former  savings  association  that:  (i) 
Has  converted  from  a  savings 
association  charter  to  a  bank  charter, 
and  (ii)  remains  a  SAIF  member  in 
accordance  with  section  5(d)(2)(G)  of 
the  FDI  Act  (12  U.S.C.  1815(d)(2)(G))  (a 


*See  "The  Condition  of  the  BIF  and  the  SAIF  and 
Related  Issues,"  Testimony  of  Ricti  Heifer, 
Chairman,  FDIC.  before  the  Subcommittee  on 
Financial  Institutions  and  Consumer  Credit. 
Conunittee  on  Banking  and  Financial  Services,  U.S. 
House  of  Representatives,  Attachment  C  entitled 
"Analysis  of  Issues  Confronting  the  Savings 
Association  Insurance  Fund,"  March  23.  1995. 

•See  Notice  of  FDIC  General  Counsel's  Opinion 
No.  7.  60  FR  7055  (Feb.  6,  1995). 
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so-called  "Sasser"  bank),  are  likewise 
not  subject  to  assessment  by  FICO.'°  On 
March  31, 1995,  BIF-member  Oakar 


banks  held  26.8  percent  of  the  SAIF 
assessment  base,  and  SAIF-member 


Sasser  banks  held  an  additional  7.2 
percent  (see  Table  3). 


Table  3.— Percentage  Distribution  of  the  SAIF  Assessment  Base 


Available  to 
FICO  (per- 
cent) 

Not  available  to  FICO 

Total  (per- 
cent) 

Oakar  (per- 
cent) 

Sasser  (per- 
cent) 

Subtotal 
(percent) 

12/89 

12/90 ™ „ 

12«1  

12/92 

12»3 . 

^2m „... 

3«5 

99.8 
95.8 
89.9 
85.9 
74.7 
67.3 
66.0 

0.2 
3.9 
8.7 
10.3 
19.4 
25.4 
26.8 

0.0 
0.3 
1.5 
3.8 
5.9 
7.3 
72 

02 
4.2 
10.1 
14.1 
25.3 
32.7 
34.0 

100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 

While  the  pace  of  Oakar  acquisitions 
slowed  as  RTC  resolution  activity 
wound  down,  Oakar  acquisitions  may 
continue  and  become  an  even  greater 
proportion  of  the  SAIF  assessment 
base.'  ■  This  has  the  potential  result  of 
the  SAIF  having  insufficient 
assessments  to  cover  the  FICO 
obligation  at  current  assessment  levels. 
The  rate  of  Sasser  conversions  is 
difficult  to  predict  and  is  partially 
dependent  on  state  laws,  but  any  futiue 
conversions  would  also  decrease  the 
proportion  of  SAIF  assessment  revenues 
available  to  FICO. 

In  addition  to  the  growth  of  the 
Oakar/Sasser  portion  of  the  SAIF 
assessment  base,  the  abihty  of  the  SAIF 
to  fund  FICO  interest  payments  will  be 
adversely  affected  by  an  ongoing 
premiuon  differential.  A  differential  is 
likely  to  create  powerful  incentives  for 
SAIF-insured  institutions  to  minimize 
their  premium  costs  by  reducing  their 
SAIF-assessable  deposits. '^  This  can  be 
accomplished  in  a  number  of  ways 
despite  the  ciurent  moratorium  on  the 
conversion  of  SAIF-insured  deposits  to 
BIF-insured  deposits.  SAIF-insured 
institutions  could  reduce  their  SAIF 
deposits  by  shifting  their  funding  to 
nondeposit  liabilities,  such  as  Federal 
Home  Loan  Bank  advances  and  reverse 
repurchase  agreements.  Institutions 
could  also  reduce  their  funding  needs 
by  securitizing  assets  or  by  changing 
business  strategies,  such  as  choosing  to 
become  a  mortgage  bank.  Lastly,  SAIF- 
insured  institutions  and  their  parent 
companies  could  structure  affiliate 
relationships  that  would  faciUtate  the 
migration  of  deposits  from  a  SAIF- 


insured  institution  to  a  BIF-insured 
affiUate.  At  least  a  dozen  organizations 
have  already  filed  applications  seeking 
to  estabUsh  such  affiliate  relationships. 

If  a  competitive  imbalance 
attributable  to  a  premium  diffierential 
materiahzes,  that  is,  if  BIF  members 
pass  along  their  savings  to  their 
customers,  a  rapid  acceleration  in  the 
shrinkage  of  the  SAIF  assessment  base 
could  begin  soon  thereafter.  With  two 
insurance  funds  providing  essentially 
the  same  product  at  significantly 
different  prices,  it  must  be  expected  that 
purchasers  will  seek  the  lower  price. 
Attempts  to  control  this  behavior 
through  legislation  or  regulation  are 
likely  to  be  ineffective  and  may  only 
result  in  companies  finding  less 
efficient  means.  A  result  of  the  expected 
shrinkage  of  the  SAIF  assessment  base 
could  be  a  default  on  FICO  bonds.  At 
current  assessment  rates,  a  SAIF 
assessment  base  of  $328  billion  is 
needed  to  generate  sufficient  assessment 
revenue  to  cover  the  FICO  draw  of  up 
to  $793  million  per  year.  The  FICO- 
available  base,  which  excludes  Oakar 
and  Sasser  deposits,  was  $478  billion  on 
March  31,  leaving  a  "cushion"  of  $150 
billion.  This  cushion  could  quickly  be 
depleted  if  the  strategies  described 
above  are  successful,  possibly  causing  a 
FICO  default.  A  legislated  reversal  of  the 
Oakar/Sasser  exemption  would  only 
defer  a  FICO  shortfall  because  the 
existence  of  a  significant,  prolonged 
premium  differential  is  likely  to  result 
in  continued  erosion  of  the  SAIF 
assessment  base. 


G.  Failed-Asset  Estimates  for  the  SAIF 

Among  the  factors  that  affect  the 
ability  of  the  SAIF  to  capitalize  and  to 
meet  the  FICO  assessment  are  the 
number  of  thrift  failures  and  the  dollar 
amoimt  of  failed  assets  going  forward. 

Estimates  of  failed-institution  assets 
are  made  by  the  FDIC's  interdivisional 
Bank  and  Thrift  Failure  Working  Group. 
In  July  1995,  the  Working  Group 
estimated  failed  thrift  assets  of  $100 
million  for  the  second  half  of  1995,  $2 
billion  for  1996  and  $2  bilUon  for  the 
first  half  of  1997.  The  estimate  of  $100 
milUon  for  the  second  half  of  1995 
represented  a  sharp  decline  from  the  $3 
billion  estimated  by  the  Working  Group 
in  November  1994.  The  $2  billion 
estimate  for  1996  was  imchanged.  In  the 
estimation  process,  failed  assets  for  the 
first  twelve  months  of  the  two-year 
period  are  based  on  the  FDIC's  projected 
failure  of  specific  institutions.  Estimates 
for  the  second  twelve  months  are 
derived  fiom  the  FDIC's  longer-term  loss 
experience.  For  loss  projections  beyond 
mid-year  1997,  the  assumed  failed-asset 
rate  for  the  SAIF  was  22  basis  points,  or 
about  $2  billion  per  year. 

In  the  FDIC's  projections,  banks  and 
thrifts  were  assumed  to  bee  similar 
longer-run  loss  experience.  The  BIF's 
historical  average  failed-asset  rate  from 
1974  to  1994  was  about  45  basis  points. 
However,  a  lower  failure  rate  than  the 
recent  historical  experience  of  the  BIF 
was  assiuned  because  the  thrift  industry 
is  relatively  sound  following  the  RTC's 
removal  of  failing  institutions  from  the 
system,  and  the  health  and  performance 
of  the  remaining  SAIF  members  has 
improved  markedly.  As  of  March  31, 


«>ld. 

1 1  SAIF-assessable  deposits  held  by  BIF-member 
Oakar  banks  will  continue  to  grow  at  the  same  rate 
as  the  Oakar  bank's  overall  deposit  base.  Under 
section  S(d)(3)  of  the  FDI  Act,  as  amended  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA),  such  deposits 
are  adjusted  annually  by  the  acquiring  institution's 


overall  deposit  growth  rate  (excluding  the  effects  of 
mergers  or  acquisitions). 

''  "The  Condition  of  the  SAIF  and  Related 
Issues,"  Testimony  of  Ricki  Heifer.  Chairman.  FDIC, 
before  the  Committee  on  Banking,  Housing,  and 
Urban  Affairs,  U.S.  Senate.  Attachment  A  entitled 
"The  Immediacy  of  the  Savings  Association 
Insurance  Fund  Problem",  July  28, 1995.  "The 


Condition  of  the  SAIF  and  Related  Issues," 
Testimony  of  Ricki  Heifer,  Chairman,  FDIC.  before 
the  Subcommittee  on  Financial  Institutions  and 
Consumer  Credit,  Committee  on  Banking  and 
Financial  Services,  U.S.  House  of  Representatives, 
Attachment  A  entitled  "The  Immediacy  of  the 
Savings  Association  Insurance  Fund  Problem," 
August  2, 199S. 


rite 
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1995, 86  percent  of  all  SAIF-member 
institutions  were  in  the  best  risk 
classification  of  the  FDIC's  risk-related 
premium  matrix. 

One  of  the  purposes  of  the  FDICIA 
was  to  minimize  losses  to  the  insurance 
funds.  FDICIA  increased  regulatory 
oversight  and  emphasized  capital. 
Specifically,  FDICIA  requires  the 
closing  of  failing  institutions  prior  to  the 
full  depletion  of  their  capital,  limits 
riskier  activities  by  institutions  that  are 
less  than  adequately  capitahzed,  and 
establishes  audit  standards  and 
statutory  time  frames  for  examinations. 
The  law  also  requires  the 
implementation  of  risk-related 
assessments,  which  have  provided 
effective  incentives  for  institutions  to 
achieve  and  maintain  the  highest  capital 
and  supervisory  standards.  In  light  of 
these  provisions,  the  high  levels  of  thrift 
failures  ani}  insurance  losses 
experienced  over  the  past  decade  must 
be  tempered  when  considering  the 
industry's  near-term  future 
performance. 

H.  Projections  for  the  SAIF 

The  FDIC  currently  projects  that, 
imder  reasonably  optimistic 
assumptions,  the  SAIF  is  not  likely  to 
reach  die  statutorily  mandated  DRR  of 
1.25  percent  until  2002.  Also, 
projections  indicate  the  fund  will  not 
encounter  problems  meeting  the  FICO 
obligation  through  2004.  It  is  important 
to  note  that  the  baseline  assumptions 
imderlying  these  projections  foresee 
shrinkage  in  the  non-Oakar  portion  of 
the  SAIF  assessment  base  of  2  percent 
per  year.  If  thrifts  react  aggressively  to 
the  premium  differential  and  reduce 
their  SAIF-assessable  deposits,  as 
discussed  in  Section  fV.F,  substantially 
greater  shrinkage  may  occur.  Under 
higher  rates  of  shrinkage,  the  SAIF  is 
likely  to  capitalize  sooner  than  2002 
because  a  lower  level  of  insured 
deposits  would  require  a  smaller  fund  to 
meet  the  DRR;  however,  FICO  interest 
payments  could  soon  be  imperiled. 

As  stated  earlier,  the  Board  has  the 
authority  to  reduce  SAIF  assessment 
rates  to  a  minimum  average  of  18  basis 
points  until  January  1, 1998,  at  which 
time  the  average  rate  would  rise  to  23 
basis  points  until  capitaUzation  occurs. 
Projections  made  under  this  scenario 
(and  using  the  other  baseline 
assumptions)  indicate  that  the  SAIF 
would  capitalize  in  2005,  or  three  years 
later  than  imder  the  existing  rate 
schedule.  Perhaps  more  importantly, 
reduction  of  the  SAIF  assessment  rate  to 
18  basis  points  is  expected  to  cause  a 
FICO  shortfall  in  1996. 


Comment  Summary 

/.  Comments  Regarding  SAIF 
Assessment  Rates 

A.  General  Comments 

Approximately  111  commenters  said 
that  the  SAIF  rate  should  be  decreased 
to  18  basis  points;  an  additional  108 
commenters  urged  that  the  differential 
between  BIF  members  and  SAIF 
members  be  limited  to  5  basis  points, 
regardless  of  the  rates  prescribed.  With 
regard  to  the  potential  19  basis  point 
differential  between  BIF-members  and 
SAIF-members,  one  large  savings 
association  stated: 

Such  a  difierential  is  significant  in  a 
narrow  margin  business  such  as  home 
mortgage  lending,  which  is  the  primary 
business  of  most  SAIF  meml>ei8.  This 
differential  when  leveraged  at  20  to  1  will 
result  in  the  BIF  members  producing  4 
percent  greater  returns  on  equity  than  the 
SAIF  members  for  the  same  business. 

This  savings  association  suggested 
that  some  SAIF  members  would  try  to 
overcome  any  disadvantage  a 
differential  may  pose  by  reducing  their 
costs,  while  others  may  attempt  to 
increase  revenue  through  potentially 
risky  investments  which  could  increase 
SAIF  losses.  Most  commenters  urging  a 
reduction  in  SAIF  rates  were  SAIF 
members. 

Many  commenters  did  not  offer 
comments  concerning  the  particular  rate 
at  which  the  minimum  SAIF  assessment 
rate  should  be  set.  Rather,  the  vast 
majority  of  SAIF-affiliated  commenters 
simply  commented  that  a  disparity 
between  SAIF  rates  and  BIF  rates  would 
harm  the  thrift  industry  and  asked  that 
the  premium  differential  be  reduced  or 
eliminated:  "If  disparity  must  exist, 
make  it  minimal".  These  comments  are 
discussed  in  more  detail  later  in  this 
siunmary. 

In  contrast,  approximately  67 
commenters  (64  BIF  members,  2  SAIF 
members,  1  trade  group,  and  1  other) 
said  that  the  SAIF  assessment  rate 
should  not  be  decreased  below  the 
current  minimum  rate  of  23  basis 
points.  The  following  comment  is 
typical  of  those  who  supported 
maintaining  SAIF  assessment  rates  at 
current  levels:  "[T]he  current  level  of 
assessments  *  *  *  has  not  posed 
problems  for  the  capital  or  earnings  of 
thrifts.  Most  thrifts  are  healthy  today". 

While  expressing  alarm  as  to  the 
impending  disparity,  many  SAIF- 
members  did  not  specifically  oppose  the 
proposed  reduction  in  BIF  rates.  For 
example,  one  large  savings  association 
stated:  "(The  savings  association] 
supports  the  revised  assessment 
schedule  that  is  proposed  for  BIF 


members  but  believes  that  the  effect  of 
the  resulting  substantial  SAIF/BIF 
premium  differential  could  overwhelm 
the  currently  healthy  savings 
institutions  and  render  the  SAIF 
insolvent". 

B.  Impact  of  an  Assessment  Rate 
Differential 

Comments  from  SAIF-insured 
institutions  focused  on  the  competitive 
disadvantage  inherent  in  the  proposed 
premiimi  differential.  Approximately 
133  commenters  argued  that  capital  will 
flow  away  from  savings  associations  if 
a  disparity  in  the  rates  were  permitted; 
over  300  argued  that  savings 
associations  will  be  at  a  disadvantage 
competitively  if  rates  were  disparate; 
more  than  90  commenters  claimed  that 
a  disparity  would  mean  fewer  funds  for 
home  buyers.  Over  80  commenters 
argued  that  a  rate  disparity  would  cause 
the  SAIF  assessment  base  to  shrink.  One 
thrift  expressed  its  concerns  as  follows: 

The  impending  disparity  between  BIF  and 
SAIF  deposit  insurance  premiums  will  bring 
about  the  gradual  demise  of  the  thrift 
industry.  The  significant  competitive 
disadvantage  to  SAIF  members  will  cause  a 
natural  migration  of  deposits  to  BIP-lnsured 
institutions  and  an  erosion  of  the  SAIF's 
premium  assessment  income.  Lower  profits 
will  make  it  inciBasingly  difficult  for  savings 
institutions  to  raise  capital  in  the 
marketplace,  eventually  contributing  to  a  rise 
in  thrift  failures.  The  SAIF  will  be  faced  v»rith 
a  dwindling  deposit  assessment  base,  hxed 
obligations  to  the  FICO  bond  holders,  and 
waning  capitalization  levels  of  its  members. 
•         •         *         •         • 

The  thrift  industry  today  is  profitable, 
well-managed,  and  well-capitalized.  It 
provides  consumer  and  financial  services  in 
more  than  12,500  offices  nationwide,  and  it 
employs  217,600  people.  Thrifts  specialize  in 
home  financing  and  hold  $649  billion  in 
mortgage  loans  and  securities.  The  thrift 
industry  plays  an  important  role  in  the  U.S. 
economy;  it  does  not  deserve  the  fate  which 
awaits  it  if  Congress  does  not  promptly 
address  ths  premium  disparity  issue. 

Many  thrifts  compared  the  proposed 
premium  disparity  to  an  additional  15 
percent  tax  on  thrifts'  earnings.  One 
letter  said  the  differential  would  raise 
the  effective  tax  rate  for  savings 
associations  to  60  percent,  compared  to 
about  30  percent  for  banks  and  zero  for 
credit  imions.  Another  stated  that  thrifts 
would  be  hurt  because  depositors  are 
almost  solely  focused  on  yields  and 
would  not  hesitate  to  move  their  fimds 
if  their  savings  institutions  could  not 
pay  competitive  interest  rates  on 
deposits. 

Approximately  215  commenters 
argued  that  savings  associations  had  a 
competitive  advantage  in  the  1970s  with 
the  interest-rate  advantage  accorded 
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thrifts  under  Regulation  Q.  They 
indicated  that  banks  had  been  able  to 
siuvive  in  such  an  environment  of 
disparate  rates  and  that  savings 
associations  should  also  be  able  to 
survive.  Under  such  a  differential, 
thrifts  "certainly  did  not  get  all  of  the 
deposit  dollars  and  they  certainly  would 
not  lose  all  of  them  now,"  stated  one 
letter.  Another  claimed:  "Nineteen  basis 
points  is  hardly  an  unbridgeable 
competitive  gulf."  A  state  trade 
association  for  bankers  agreed  that  the 
premiiun  differential  would 
imdoubtedly  cause  some  savings 
associations  competitive  problems,  but 
noted  that  banks  and  savings 
associations  already  compete  with  a 
niunber  of  financial  firms  that  do  not 
currently  pay  deposit  premiums  and 
cited  credit  unions  as  an  example.  A 
number  of  other  letters  also  downplayed 
the  competitive  disadvantage  of  a 
premium  disparity  by  arguing  that 
thrifts  already  compete  with  nondeposit 
competitors  such  as  seciirities  firms, 
mutual  funds,  mortgage  bankers, 
insTirance  companies  and  finance 
companies  that  do  not  pay  any  deposit- 
insiuance  premium. 

Of  particular  interest  were  those 
comments  submitted  by  holding 
companies  that  control  both  BIF- 
member  banks  and  SAIF-member  thrifts, 
as  well  as  comments  submitted  by 
institutions  that  were  obligated  to  pay 
assessments  to  BIF  and^SAIF  as  a  result 
of  participating  in  a  truisaction 
pursuant  to  the  so-called  "Oakar" 
provisions  (12  U.S.C.  1815(d)(3)).  One 
holding  company  that  owned  both  a  BIF 
member  and  a  SAIF  member  wrote: 

To  the  extent  that  the  rate  difierential  is  a 
Government  imposed  cost,  there  is  a 
significant  advantage  to  the  bank  and  a  real 
disadvantage  to  the  thrift  tiiat  has  nothing  to 
do  with  the  way  either  the  bank  or  the  thrift 
handles  its  own  business  or  cares  for  the 
customer.  This  will  be  the  eSect  of  the 
disparity  of  premium  rates,  resulting  in  fewer 
thrifts  to  pay  insurajice  premiums,  potential 
FICO  bond  defaults  and,  in  the  end,  a  more 
expensive  solution  will  be  imposed  to 
resolve  a  crisis  much  larger  than  at  present, 
and  banks  will  be  forced  to  participtate  in  the 
expense  of  solving  that  problem.  TTierefore, 
if  we  want  to  talk  fairness,  this  is  where 
fairness  begins  and  ends:  it  is  not  fair  to 
anyone  to  impose  a  more  expensive  solution 
later  when  much  less  is  needed  if  we  act  now 
and  can  offer  a  quid  pro  quo  to  the  banks  for 
their  participation. 

This  holding  company  recommended 
that  the  Board  champion  legislation  that 
would  merge  the  funds  but.  at  the  same 
time,  provide  the  banking  industry  with 
a  quid  pro  quo  for  the  additional  cost 
that  would  be  placed  on  it.  It  suggested 
that  regulatory  relief  from  the  burdens 
of  data  gathering,  retention  and 


reporting  could  provide  significant 
savings  to  offset  what  would  otherwise 
be  deposit  insurance  premiiun  savings. 
It  also  suggested  that  the  remaining  RTC 
funds  be  used  to  capitalize  the  SAIF. 

A  bank  holding  company  that 
acquired  failed  thrifts  from  the  RTC 
commented  that  a  premium  disparity 
would  force  its  thrift  to  pay  less  interest 
to  its  depositors  and/or  increase  the 
charge  on  borrowers,  make  it  more 
difficult  for  its  thrift  to  provide  home 
loans  or  lend  to  small  businesses,  and 
threaten  its  thrift's  ability  to  participate 
in  low  and  moderate  income  housing 
programs.  Another  bank  holding 
company  with  both  bank  and  thrift 
subsidiaries  commented  that  banks 
should  not  be  forced  to  pay  for  FICO  but 
that  any  remaining  RTC  hinds  should  be 
used  to  reduce  FICO  obligations. 
Another  such  holding  company 
suggested  a  3-basis  point  surcharge  on 
BIF  members,  dropping  the  SAIF  rate  to 
15  basis  points  and  merging  the  fimds 
when  SAIF  became  fiilly  capitalized. 

C.  Need  for  Immediate  Action 

Many  commenters  suggested  that  if 
inomediate  steps  were  not  taken  to 
eliminate  the  impending  disparity 
between  SAIF  and  BIF  rates,  the 
ultimate  cost  to  SAIF  and  FICO  would 
be  higher.  One  federally-chartered 
savings  association  wrote: 

The  shrinkage  of  the  deposit  base  of 
savings  institutions  since  FIRREA  has 
already  called  into  question  whether  the 
business  can  recapitalize  itself  given  the  tax 
being  imposed  by  the  FICO  obligation.  The 
creation  of  a  significant  premium  disparity 
will  bring  about  new  and  ever  creative  ways 
to  avoid  or  reduce  the  imptact  of  the  high  cost 
alternative.  I  do  not  believe  that  the  premium 
disparity  will  wreak  widespread  destruction 
over  the  savings  institution  industry.  It  will, 
however,  cause  the  business  to  disappear  and 
hasten  the  day  of  reckoning  for  the  SAIF. 

A  holding  company  stated: 

We  believe  that  leaving  solutions  to  these 
problems  for  another  day  will  be  most 
harmful  to  both  banks  and  thrifts  and  to  the 
country  as  a  whole  and  certainly  more 
expensive  to  resolve  than  if  the  issues  are 
faced  now  and  resolved. 

Many  commenters  suggested  that  if 
SAIF  rates  remained  high,  SAIF 
members  would  find  other  means  to 
shift  deposits  out  of  SAIF.  One  holding 
company  commented: 

[We  believe  that  a]  solution  needs  to  be 
found  and  implemented  at  once,  that  delay 
is  costly  in  solving  this  problem  and  that 
delay  encoiu^es  business  to  channel  its 
talent  and  resources  towards  "artificial 
restructuring"  such  as  Great  Western's 
propmsal  (which  makes  business  sense  only 
because  of  the  anticipated  disparity  in 
premium  costs  for  depmsit  insurance),  rather 
than  towards  true  business  reorganizations 


that  have  lasting  value  to  the  business  and 
our  nation  as  a  whole.  • 

Approximately  293  institutions 
suggested  that  there  was  no  immediate 
SAIF  problem,  implying  that  there  was 
no  urgent  need  to  capitalize  SAIF.  For 
example,  a  trade  association  said:  "[T]he 
S&L  industry  and  SAIF  are  in  much 
better  shape  than  anyone  could  have 
imagined  only  two  years  ago.  The  S&L 
industry  is  profitable  and  increasingly 
well  capitalized".  It  suggested  that  the 
SAIF  situation  be  carefully  monitored 
through  Congressional  oversight 
hearings  and  other  mechanisms.  One 
banker  said:  "If  and  when  the  SAIF  fund 
is  in  jeopardy  or  the  FICO  payment 
cannot  be  made,  call  us".  A  few  bankers 
suggested  implementing  the  proposed 
assessments  and  waiting  two  years  to 
see  if,  in  fact,  a  differential  materializes 
and  whether  it  adversely  impacts  thrifts. 
However,  it  seems  likely  that  some  cost 
differential  would  materialize  between 
banks  and  thrifts  because,  among 
bankers  indicating  a  likely  use  for  their 
premitun  savings,  they  most  frequently 
mentioned  paying  higher  interest  on 
deposits  and/or  charging  lower  rates  for 
loans.  Other  possible  uses  included 
augmenting  capital  to  fund  growth, 
technology  updates  and  higher 
dividends  to  shareholders. 

A  few  bankers  saw  it  as  inevitable  that 
some  of  the  cleanup  costs  borne  by 
thrifts  will  be  shifted  to  the  banking 
indiastry.  "My  fellow  bankers  would 
probably  hang  me  for  even  suggesting 
we  pay,"  wrote  one  banker  who 
recommended  using  excess  RTC  fimds 
to  reduce  FICO  by  one-half,  adding  1  or 
2  basis  points  to  the  proposed  BIF  rates 
to  be  used  toward  FICO  and  leaving 
SAIF  rates  at  ciurent  levels  until  FICO 
is  paid  and  SAIF  capitaUzed.  Another 
banker  offered  to  pay  an  additional  IVz 
to  2y2  basis  points  toward  SAIF  and 
FICO  if  other  financial  service  providers 
did  the  same.  The  taxation  of  credit 
imions  was  frequently  mentioned  as  a 
potential  soiuce  of  funding. 

A  number  of  BIF-affiUated 
commenters  noted  that  the  Board 
should  not  take  into  account  a  potential 
differential  between  BIF  and  SAIF  when 
setting  BIF  assessment  rates.  A  large 
trade  association  for  bankers  noted, 
however,  that  the  Board  is  permitted  to 
consider  the  effect  of  SAIF  assessments 
on  the  earnings  and  capital  of  thrift 
members. 

n.  Suggested  Legislative  Initiatives 

A.  Summary 

As  indicated  above,  SAIF  members 
uniformly  agreed  that  the  impending 
disparity  would  harm  their  industry. 
Many  commenters  affiliated  with  SAIF- 
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members  argued  that  the  SAIF  rate 
should  be  lowered  to  the  statutory 
minimiun  average  of  18  basis  points, 
and  others  argued  that  the  SAIF  rate 
should  be  lowered  to  within  5  basis 
points  of  the  BIF  rates.  A  significant 
nmnber  of  such  commenters  noted, 
however,  that  reducing  or  eliminating 
the  disparity  would  not  be  a  final 
solution,  noting  that  FICO  draws  would 
continue  to  imdermine  SAIF.  Some 
commenters  predicted  another 
insurance  fimd  crisis  which  would 
"cause  irreparable  damage  to  the  entire 
industry  which  already  has  lost 
significant  market  share  to  less 
regulated  non-bank  competitors".  Many 
of  these  commenters  luged  legislative 
action.  A  thrift  trade  association  wrote: 

The  [FDICl  is  charged  with  the 
management  of  both  BIF  and  SAIF  and  with 
the  responsibility  of  seeing  to  it  that  neither 
fund  becomes  a  burden  on  the  taxpayers  of 
America.  For  this  reason,  it  is  incumbent  on 
the  FDIC  t>oard  to  promptly  recommend  to 
the  Congress  a  course  of  action  that  will 
mitigate  the  effects  of  the  premium 
differential  and  achieve  competitive  parity 
between  all  insured  institutions  as  soon  as 
possible. 

B.  "Fairness"  Argtunents 

In  an  apparent  attempt  to  explain  why 
SAIF  members  alone  should  not  bear 
the  burden  of  recapitalizing  SAIF. 
approximately  159  commenters  (10  BIF 
members.  134  SAIF  members,  4  trade 
associations,  and  11  other 
organizations/individuals)  argued  that 
savings  associations  in  operation  today 
were  no  more  responsible  than  BIF 
members  for  the  condition  of  SAIF.  One 
holding  company  commented: 

While  none  of  the  existing  thrifts  today 
caused  the  S&L  crisis  of  the  last  decade  any 
more  than  did  the  banks,  the  banks  were 
promised  premium  relief  once  BIF  was 
adequately  capitalized  at  1.25  percent. 
However,  going  forward,  there  is  no  moral 
issue  about  having  dep>osit  insurance 
available  at  the  same  rate  to  thrifts  and  to 
banks  even  though  in  the  past  failed  thrifts 
cost  much  more  than  failed  banks. 

Some  commenters  criticized  earlier 
legislative  policy  concerning  SAIF 
fimding.  Chie  trade  association  for 
bankers  wrote: 

In  1989  when  SAIF  was  created.  Congress 
authorized  two  types  of  supplemental 
funding  from  the  Treasury — a  backup 
funding  for  SAIF  premiums  and  payments  to 
maintain  a  minimum  fund  balance.  The 
requirement  under  prior  law  was  that  the 
Treasury  capitalize  the  SAIF  at  S8.8  billion 
by  fiscal  1999.  Treasury  never  requested 
these  authorized  funds.  The  RTC  Completion 
Act  rep>ealed  this  authorization.  But  it  is 
important  to  note  that  in  1989.  the 
government  promised  to  contribute  $8.8 
billion  to  the  SAIF  and  then  five  years  later 


reversed  itself  This  is  unfair  to  the  thrift 
industry. 

A  thrift  holding  company  added  that 
FICO  bonds  were  issued  with  non- 
callable  provisions,  which  precluded 
refinancing  of  these  obligations  in  the 
recent  low  interest  rate  environment.  It 
argued:  "We  believe  that  this  oversight 
in  the  FICO  bond  provisions  and  the 
lack  of  supplemental  funding  by  the 
Treasury  for  the  SAIF,  support  an 
argmnent  that  the  recapitaSzation  of  the 
SAIF  should  be  borne  by  the 
government  and  not  SAIF  members." 

A  large  savings  association  referenced 
the  additional  payments  from  Treasiury 
contemplated  by  FIRREA.  and  suggested 
that  these  "safety  net  payments"  were 
intended  to  balance  the  additional 
burdens  imposed  on  the  thrift  business 
by  FIRREA  (on  top  of  the  HCO  burden 
imposed  in  1987).  It  described  these 
added  burdens  to  be  "confiscating  the 
thrift  industry's  $2.5  billion  investment 
in  the  retained  earnings  of  the  Home 
Loan  Banks,  diverting  an  added  $3.1 
bilUon  in  premimns  to  REFCORP  and 
FRF,  and  requiring  the  Home  Loan 
Banks  each  year  to  pay  $300  million  in 
interest  on  REFCORP  bonds."  The 
savings  association  argued  that  if  the 
original  FIRREA  payments  had  been 
carried  out,  the  Treasury  would  have 
paid  $5.3  bilUon  into  SAIF  over  the  five 
year  period  fit)m  fiscal  year  1993 
through  fiscal  year  1997  and  the  fund 
would  have  reached  its  reserve  target  of 
1.25  percent  in  early  1998  based  on 
FDIC  assiunptions  regarding  futiue 
losses  and  deposit  growth. 

Approximately  949  commenters  (922 
BIF  members,  1  SAIF  member,  12  trade 
associations,  and  14  other 
organizations/individuals)  stated  as  a 
general  principle  that  the  banking 
industry  should  not  pay  for  SAIF 
problems.  Bankers  stated  that  they 
solved  their  ovvm  problem  by 
recapitahzing  the  BIF  and  did  not  cause 
the  problems  now  confit)nting  the  SAIF. 
They  were  adamant  about  not  using  BIF 
funds  to  capitalize  or  otherwise  assist 
the  SAIF  even  though  this  was  not  part 
of  the  assessment  rate  proposals.  "'The 
SAIF  shoiUd  paddle  their  own  boat", 
commented  one  banker,  which 
succinctly  expressed  the  views  of  others 
that  SAIF  members  should  continue  to 
pay  higher  premiums  imtil  their  hmd  is 
capitalized. 

Some  bankers  commented  that  banks 
and  thrifts  operate  in  separate 
industries,  and  there  is  no  rationale  for 
asking  one  to  assist  the  other  ("*  *  *  no 
different  than  asking  a  cow  man  to  bail 
out  a  broke  sheep  fanner  under  the 
guise  that  both  raise  Uvestock").  Others 
see  banks  and  thrifts  as  competitors  in 


the  same  industry  and  similarly  see  no 
reason  to  assist  a  competitor  ("*  *  * 
Uke  asking  General  Motors  to  bail  out 
Chrysler").  A  few  letters  contended  that 
the  banking  industry  has  already  paid 
dearly  for  the  savings  and  loan  crisis  of 
the  1980s  through  an  increased 
regulatory  burden.  A  niunber  of  bankers 
cited  higher  interest  rates  paid  by  thrifts 
with  which  they  compete,  and  a  few 
letters  included  newspaper  cUppings  of 
advertisements  placed  by  thrifts.  "If 
they  can  afford  to  pay  higher  interest 
rates  for  deposits",  wrote  one  banker, 
"they  can  aJFford  to  bear  the  bimien  to 
recapitaUze  SAIF". 

Thrifts  coimtered  along  the  following 
lines:  "The  simple  fact  is  today's  thrift 
institutions  are  now  being  punished  for 
the  savings  and  loan  cleanup  of  the 
1980s.  While  this  may  be  emotionally 
gratifying  for  some,  it  makes  little  sense 
from  an  economic  perspective". 

C.  Use  of  RTC  Funds 

Over  250  commenters  (179  BIF 
members,  60  SAIF  members,  9  trade 
associations,  and  8  other  organizations/ 
individuals)  urged  that  RTC  funds  be 
made  available  to  SAIF  for 
capitalization  pvuposes;  over  90  (9  BIF 
members,  65  SAIF  members,  9  trade 
associations,  and  9  organizations/ 
individuals)  urged  that  the  RTC  funds 
be  made  available  to  SAIF  on  a 
contingent  basis  to  rescue  SAIF  from 
future  losses. 

The  solution  most  frequently 
recommended  by  thrifts  (and  their 
primary  trade  group)  involved  having 
the  FICO  burden  shared  proportionately 
by  BIF  and  SAIF,  using  excess  RTC 
funds  to  cover  losses  in  institutions 
identified  as  problems  as  of  year-end 
1997  and  reducing  the  SAIF  differential 
to  5  basis  points  imtil  the  SAIF  is 
capitalized.  These  measures  would 
require  Congressional  action,  but  as  an 
interim  measure,  the  FDIC  was  urged  to 
reduce  the  SAIF  premiiun  to  18  basis 
points,  the  minimum  average  SAIF  rate 
allowed  imder  current  law.  Variations 
on  this  proposal  included  lowering  the 
DRR  to  1  percent,  although  a  few  writers 
asked  that  this  ratio  be  raised  to  as  high 
as  1.50  percent  for  BIF  and  SAIF. 

D.  One-time  Special  Assessment  Against 
SAIF  Members 

Approximately  11  BIF  members  and 
10  SAIF  members,  as  well  as  2  trade 
groups,  urged  that  a  one-time 
assessment  be  imposed  against  SAIF 
members.  In  opposition  to  such  a 
proposal,  one  large  thrift  holding 
company  asserted  that  the  thrift 
industry  had  already  paid  sufficient 
deposit  premiiuns  since  FIRREA  to  have 
capitalized  the  SAIF  but  of  the  $9.5 
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billion  in  premiums  paid,  only  $2.4 
billion  went  into  SAJF.  It  argued:  "Any 
substantial  up  front.assessment  on 
thrifts  is  not  only  unfair,  it  is 
coimterproductive  in  the  sense  that  it 
could  precipitate  even  grater  losses  to 
die  insurance  hmd".  At  the  same  time, 
however,  it  indicated  that  if  its  preferred 
method  of  recapitalizing  SAIF — using 
RTC  funds — proved  insufficient  to  reach 
the  1.25  percent  ratio,  a  variety  of  means 
might  be  considered  to  fill  the  gap, 
including  the  use  of  borrowed  funds,  a 
"one-time  assessment  or  a  temporarily 
higher  premiiun".  It  stated  that  such 
methods  would  have  to  be  structured  so 
as  to  minimize  the  impact  on  the 
earning  capacity  of  the  thrift  business.^^ 

E.  Merge  die  BIF  and  die  SAIF 

Merging  the  BIF  and  the  SAIF  was 
frequendy  suggested  (approximately  121 
commenters,  including  approximately  6 
trade  groups)  and  was  seen  by  some  as 
inevitable  and  possibly  less  expensive 
today  than  "four  or  five  years  down  the 
road".  As  one  thrift  executive  wrote: 
"The  consumer  views  deposit  insurance 
as  coming  from  one  source — backed  by 
the  U.S.  Government".  A  state  trade 
association  representing  thrifts 
supported  the  merging  of  the  two  funds 
"as  the  only  solution  that  will  assure 
that  all  institutions  of  equal  risk  profiles 
will  pay  the  same  premium  for  federal 
deposit  insurance".** 

One  thrift  holding  company 
supporting  merger  of  the  funds  if  the 
remaining  RTC  funds  were  not  available 
submitted  the  following  comment: 

The  original  distinction  between 
commercial  banks  and  savings  institutions 
has  significantly  blurred  over  the  last  decade 
*   •   *.  In  addition,  most,  if  not  all,  of  the  tax 
and  regulatory  "advantages"  which 
benefltted  savings  institutions  in  the  past 
have  been  eliminated  or  significantly 
curtailed.  Likewise,  the  Federal  Home  Loan 
Bank  system,  which  was  an  exclusive 
province  of  savings  institutions,  is  now  being 
embraced  as  a  significant  competitive  benefit 
.by  an  increasinsnumber  of  commercial 
banks.  Any  porabn  of  a  weakened  federal 
deposit  insurance  hmd  will  have  adverse 
consequences  on  the  entire  banking  industry 
in  the  public's  perception. 

Another  thrift  luged  that  the  funds  be 
merged  with  the  FICO  interest 


*' In  conjunction  with  this  proposal,  it  suggested 
that  RTC  be  extended  for  two  years  to  cover  any 
failures  of  thrifts  currently  under  its  supervisory 
watch. 

"  In  light  of  the  political  sensitivity  to  such  a 
merger,  this  trade  association  wrote  ttiat  it  could 
support  a  package  of  changes  which  contained  all 
of  the  following:  (1)  A  sharing  of  the  FICO 
obligation  proportionately  between  BIF  and  SAIF; 
(2)  Use  of  excess  RTC  funds  as  a  backstop  against 
near-term  losses:  and  (3)  A  reasonable  SAIF 
premium  differential  to  be  paid  until  such  time  as 
the  SAIF  reaches  the  mandated  reserve  ratio. 


obligations  to  be  borne  by  the  new  fund 
as  a  whole  and  noted: 

Effecting  this  merger  will  enable  the 
government  to  keep  its  promise  to  the 
American  people  and  vrill  avoid  using 
taxpayer  funds  either  to  capitalize  the  SAIF 
today,  or  to  bail  it  out  several  years  from 
now.  If  deposit  insurance  premiums  for  both 
banks  and  thrifts  were  kept  at  their  cvtirent 
levels,  a  combined  fund  could  reach  full 
capitalization  at  1.25%  within  approximately 
20  months  after  the  merger  *  *  *.  Thus 
banks  and  thrifts  would  experience  very  little 
delay  in  seeing  their  premiums  reduced. 

A  Cahfomia  savings  association 
argued  that  even  edter  SAIF  is  fidly 
capitalized,  the  fund  woidd  be  unsoimd 
because  the  SAIF  has  too  much 
geographic  concentration  in  California. 
It  urged  that  the  funds  be  merged  to 
generate  sufficient  geographic  spread. 

Some  suggested  that  SAIF  members 
could  pay  a  one-time  assessment  (80 
basis  points  was  mentioned)  to 
capitalize  the  SAIF  prior  to  a  merger  of 
the  funds.  The  premium  differential 
could  then  be  reduced  to  5  basis  points 
or  less  or  eUminated  altogether.  A 
savings  banker  suggested  that  thrifts  be 
allowed  to  record  the  special  assessment 
as  a  credit  against  the  tax  bad  debt 
reserve  in  order  to  lessen  the  immediate 
impact  on  tax  revenues.  A  variety  of 
writers,  including  banks,  thrifts  and  an 
industry  watchdog  group,  questioned 
the  need  for  a  separate  thrift  charter 
once  the  funds  have  been  merged. 

Over  775  commenters,  including 
approximately  10  trade  groups,  argued 
against  a  merger  of  the  insurance  fimds. 
Many  of  those  opposing  a  merger  of  the 
funds  essentially  argued  that  the 
banking  industry  should  not  be  required 
to  participate  in  an  economic  solution 
which  would  benefit  their  competition. 
For  example,  a  state  trade  association 
representing  banks  argued  that  "for 
decades  S&Ls  enjoyed  a  lax  regulatory 
environment,  sig^iificant  tax  breaks,  and 
a  mandated  competitive  advantage".  It 
said:  "Asking  banks  to  shoulder  the 
bailout  burden  of  a  key  competitor 
because  a  long  time  competitive 
advantage  will  be  reversed  is  imfair  and 
inappropriate,  particularly  when  banks 
are  not  responsible  for  the  problems  of 
die  thrifts". 

One  large  trade  association  opposing 
a  merger  of  the  funds  wrote:  "The 
looming  premium  differential  will 
prompt  thrifts  to  continue  to  look  for . 
loopholes  to  leave  SAIF,  further 
exacerbating  the  SAIF/FICO  problem. 
However,  merging  the  funds  or  delaying 
the  banks'  premium  reduction  is  not  the 
answer".  This  trade  association 
expressed  support  for  using  the 
remaining  authorized  and  appropriated 
funds  for  the  RTC  to  capitaUze  the  SAIF 


and/or  defease  the  FICO  bond 
obligation.  It  suggested  various  ways  to 
use  the  remaining  RTC  monies  for  SAIF/ 
FICO.  such  as:  (1)  Transferring  the 
remaining  RTC  funds  to  SAIF,  leaving 
the  principle  intact,  but  investing  the 
funds  so  as  to  generate  sufficient 
interest  earnings  to  pay  FICO  bond 
interest  of  up  to  $793  million;  (2)  using 
the  remaining  RTC  funds  to  capitalize 
SAIF,  which  they  claimed  woiild  leave 
ample  funds  to  address  the  FICO 
problem;  (3)  using  the  RTC  fimds  only 
to  defease  the  FICO  obligation  thereby 
enabling  SAIF  to  capitaUze  at  the 
cxurent  assessment  rates  by  1998. 

F.  FICO  Issues 

Over  200  commenters  urged  that  BIF 
members  share  in  FICO  assessments, 
with  the  majority  of  these  urging  that 
BIF  members  share  proportionately. 
Over  200  commenters  urged  that  RTC 
funds  be  used  to  defease  FICO  and  a  few 
commenters  urged  that  the  $8  billion 
from  RTCCA  be  used  as  well.  Over  70 
commenters  luged  that  premiums  paid 
by  Oakar  and  Sasser  institutions  should 
be  used  for  FICO  bond  interest 
payments.  It  was  recognized,  however, 
that  such  a  change  in  the  law  would  be 
of  limited  benefit  to  SAIF.  A  large 
banking  trade  group  commented: 

Using  Oakar  and  Sasser  premiimis  for  FICO 
bond  interest,  however,  would  slow  the 
recapitalization  of  the  SAIF.  To  address  this 
problem,  the  Congress  could  also  extend  the 
recapitalization  schedule  of  SAIF,  giving 
inilC  more  leeway  to  reduce  SAIF  premiums. 

One  large  thrift  suggested  that  if  the 
FICO  burden  were  spread  over  all  SAIF 
and  BIF  members  equally,  the  cost 
would  be  approximately  2  basis  points 
per  institution.  It  suggested  that  bank 
deposit  premiums  should  not  be 
increased  to  absorb  such  an  additional 
cost.  Rather,  the  FICO  charge  should  be 
deducted  from  any  BIF  premiiun  paid. 
In  contrast,  a  bank  trade  group  argued: 
"Such  payments  would  merely  protect 
FICO  bondholders.  *  *  *  Tapping  BIF 
fimds  for  uses  other  than  protection  of 
BIF  depositors  Would  set  a  very 
dangerous  precedent", 

G.  Other  Approaches 

Other  recommended  alternatives 
included  reducing  BIF  rates  to  15  basis 
points  and  putting  the  excess 
assessment  in  a  "secondary  reserve" 
account,  such  as  existed  under  FSLIC  at 
one  time,  which  would  pay  interest  to 
BIF  members  but  would  also  be  used  to 
defray  SAIF  expenses;  transferring  the 
net  worth  of  mutual  thrifts  to  SAIF;  and 
merging  the  SAIF  with  the  credit  union 
insurance  fund. 
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m.  Miscellaneous  Comments 

A.  Spread  From  23  Basis  Points  to  31 
Basis  Points 

The  Board  received  few  comments  in 
response  to  its  question  as  to  whether 
the  current  spread  of  8  basis  points  bom 
the  lowest  to  the  highest  assessment 
rates  should  be  retained  for  SAIF 
members. 

B.  Transactions  Which  Would  Have  the 
Effect  of  Allowing  Deposits  to  Shift 
From  One  Insurance  Fund  to  the  Other 

Over  300  BIF-member  institutions  and 
6  trade  associations  commented  that 
steijs  should  be  taken  to  prohibit 
transactions  which  would  have  the 
effect  of  allovdng  deposits  to  shift  from 
the  SAIF  to  the  BIF,  thereby  depleting 
the  SAIF.  Approximately  42  BIF- 
member  institutions  stated  that  exit  and 
entrance  fees  should  be  assessed  against 
transactions  which  would  have  the 
effect  of  allovtdng  deposits  to  shift  from 
the  SAIF  to  the  BIF  (assuming  that  such 
transactions  were  not  otherwise  subject 
to  exit  and  entrance  fees).  A  bank  trade 
group  commented  that,  among  other 
options  for  recapitahzing  SAIF,  poUcy 
makers  should  consider  prohibiting 
thrifts  from  chartering  banks  for  the 
purpose  of  exiting  SAIF;  declaring  such 
institutions  to  be  Sasser  institutions  that 
remain  SAIF-insured;  or  requiring  such 
institutions  to  pay  the  equivalent  of 
exit/entrance  fees  and  continue 
contributing  to  FICO. 

Thrifts  and  their  trade  associations, 
however,  noted  that  when  significant 
costs  are  involved  on  an  ongoing  basis, 
institutions  and  their  advisors  would 
spend  their  time,  energy  and  talent  to 
find  ways  to  avoid  these  ongoing  costs 
and  noted  that  this  could  leave  Oakar 
banks  and  slow-moving  thrifts  v\rithout 
any  reUef.  They  suggested  that  methods 
already  existed  whereby  depositors  at  a 
thrift  could  be  encouraged  to  move  their 
deposits  to  an  existing  bank  affiUate 
while  the  thrift  would  service  the 
deposits  (i.e.,  agent  branches). 

C.  Comments  Regarding  Oakar 
Transactions 

Seven  BIF-members  contended  that 
the  SAIF-assessable  deposits  held  by 
BIF-member  Oakar  banks  should  be 
assessed  at  a  lower  rate  than  that 
imposed  against  SAIF  member 
institutions  (apparenUy  to  reflect  the 
fact  that  FICO's  assessment  authority 
does  not  extend  to  such  banks).  Other 
commenters  want  banks  and  holding 
companies  that  acquired  SAIF-insured 
institutions,  and  thereby  benefited  from 
the  savings  and  loan  bailout  to  continue 
to  be  liable  to  SAIF  (although  this  is 
already  the  case  because  these  acquirers 


pay  SAIF  premiiuns  on  the  acquired 
deposits). 

Adoption  of  Final  Rule 

As  indicated  above,  the  FDIC  has 
determined  to  retain  the  existing 
assessment  rate  schedule  applicable  to 
members  of  the  SAIF.  The  Board  fully 
understands  and  appreciates  the 
concerns  raised  in  the  comment  letters 
concerning  the  impending  rate 
differential.  Most  of  the  solutions 
suggested  by  SAIF-affiUated 
commenters  require  Congressional 
action,  however,  and  are  beyond  the 
scope  of  this  rulemaking  procedure. 
Nonetheless,  the  FDIC  agrees  vdth  these 
commenters  that  the  difficulties  facing 
the  SAIF  can  only  be  addressed 
comprehensively  through  Congressional 
action.  Therefore,  after  extensive 
analysis  of  the  relevant  issues,  the  FDIC 
has  informed  Congress  of  the  FDIC's 
strong  support  for  a  proposal  developed 
on  an  interagency  basis  for  resolving  the 
problems  of  the  SAIF.'s 

The  proposal  has  three  components  to 
address  the  immediate,  pressing 
financial  problems  of  the  SAIF:  (1)  The 
SAIF  would  be  capitafized  through  a 
special  up-fit)nt  cash  assessment  on 
SAIF  deposits;  (2)  the  responsibility  for 
the  FICC3  payments  would  be  spread 
proportionally  over  all  FDIC-insured 
institutions;  and  (3)  the  BIF  and  the 
SAIF  would  be  merged  as  soon  as 
practicable,  after  a  number  of  additional 
issues  related  to  the  merger  are  resolved. 
In  addition  to  the  three  components  of 
the  proposal,  the  FDIC  and  the  Office  of 
Thrift  Supervision  also  recommend 
making  unspent  RTC  fimds  available  as 
a  kind  of  reinsurance  poficy  against 
extraordinary,  unanticipated  SAIF 
losses  to  limit  the  potential  future  costs 
to  taxpayers  from  die  existing  full  faith 
and  credit  guarantee  of  the  U.S. 
Government  that  the  SAIF  enjoys.  This 
proposal  is  further  explained  in  the 
Testimony  of  Ricki  Heifer,  Chairman, 
FDIC,  on  The  Condition  of  die  SAIF  and 
Related  Issues,  before  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs, 
U.S.  Senate,  July  28, 1995,  and  before 
the  Subcommittee  on  Financial 
Institutions  and  Consumer  Credit, 
Committee  on  Banking  and  Financial 
Services,  U.S.  House  of  Representatives, 
August  2, 1995.  The  proposal  is 
consistent  with  many  of  the  suggestions 


"  The  Condition  of  the  SAIF  and  Related  Issues, 
Testimony  of  Ricki  Heifer,  Cliainnan,  FDIC,  before 
the  Committee  on  Banking,  Housing,  and  Urt>an 
Affairs,  U.S.  Senate,  July  28, 1995.  The  Condition 
of  the  SAIF  and  Related  Issues,  Testimony  of  Ricki 
Heifer,  Chairman,  FDIC,  before  the  Subcommittee 
on  Financial  Institutions  and  Consumer  Credit, 
Committee  on  Banking  and  Financial  Services,  U.S. 
House  of  Representatives,  August  2. 1995. 


made  by  commenters  in  response  to  this 
final  rule. 

The  FDIC  further  recognizes  that  a 
differential  is  likely  to  increase 
competitive  pressures  and  impede 
thrifts'  abiUty  to  generate  capital  both 
internally  and  externally.  At  this  time, 
however,  the  FDIC  must  decline  to 
reduce  the  minimum  average  SAIF 
assessment  rate  to  18  basis  points.  As 
detailed  in  Sections  11  and  fv  above,  the 
SAIF  is  grossly  undercapitalized.  At  the 
end  of  the  first  quarter  of  1995,  the  SAIF 
had  a  balance  of  $2.2  bilfion,  or  only 
0.31  percent  of  insured  deposits.  That 
balance  was  less  than  7  percent  of  the 
assets  of  SAIF-insured  "problem" 
institutions.  At  the  current  pace,  and 
under  reasonably  optimistic 
assumptions,  the  SAIF  is  unUkely  to 
reach  die  minimum  reserve  ratio  of  1.25 
percent  until  the  year  2002.  Even 
though  the  SAIF  is  grossly 
undercapitalized,  a  sizable  portion  of 
the  SAIF's  ongoing  assessments  is,  by 
law,  diverted  to  meet  interest  payments 
on  obUgations  of  the  FICO.  On  July  1  the 
SAIF  assumed  responsibility  from  the 
RTC  for  paying  the  costs  arising  from 
any  new  failures  of  thrift  institutions. 
These  problems  are  exacerbated  by 
several  additional  factors,  including  the 
shrinkage  of  the  SAIF  assessment  base 
since  the  SAIF  was  created  in  1989. 
Given  the  fund's  relatively  low  balance 
and  the  transfer  of  resolution  authority 
from  die  RTC  to  the  SAIF  on  July  1,  the 
FDIC  beheves  that  the  SAIF  must  be 
built  as  quickly  as  possible  to  its 
mandated  reserve  level. 

Having  determined  not  to  reduce  the 
SAIF  rate  to  the  statutory  minimum 
average  of  18  basis  points,  one  other 
way  to  maintain  parity  between  SAIF 
members  and  BIF  members  would  be  to 
retain  the  BIF  assessment  rate  schedule 
at  23-31  basis  points.  Few  SAIF- 
affihated  commenters  specifically  urged 
such  action,  however.  In  contrast  to  the 
SAIF,  die  $23.2  biUion  BIF  balance  at 
the  end  of  the  first  quarter  was  1.22 
percent  of  BIF-insured  deposits  and  70 
percent  of  the  assets  of  BIF-insured 
"problem"  institiitions.  The  BIF 
probably  reached  the  1.25  minimum 
reserve  ratio  during  the  second  quarter 
of  this  year,  although  the  FDIC  cannot 
confirm  this  fact  until  the  Call  Reports 
for  the  second  quarter  have  been 
received  and  analyzed.  For  the  reasons 
set  forth  in  the  BIF  rule  published 
elsewhere  in  this  Federal  Register,  the 
FDIC  has  determined  to  establish  a  new 
assessment  rate  schedule  of  4  to  31  basis 
points  for  BIF  members. 

Paperwork  Reduction  Act 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
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Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  are  contained  in  this  proposed 
rule.  Consequently,  no  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review. 

Regulatory  Flexibility  Analysis 

The  Board  hereby  certifies  that  the 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.).  This  final 
rule  will  not  necessitate  the 
development  of  sophisticated 
recordkeeping  or  reporting  systems  by 
small  institutions  nor  will  small 
institutions  need  to  seek  out  the 
expertise  of  speciaUzed  accoiuitants, 
lawyers,  or  managers  to  comply  with 
this  final  rule.  Therefore,  the  provisions 
of  that  Act  regarding  an  initial  and  final 
regulatory  flexibility  analysis  [Id.  at  603 
and  604)  do  not  apply  here. 

Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 

Section  302(b)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(RCDRIA),  12  U.S.C.  4802(b),  requires 
that  all  new  regulations  and 
amendments  to  regulations  prescribed 
by  a  Federal  banking  agency  which 
impose  additional  reporting, 
disclosiues,  or  other  new  requirements 


on  insured  depository  institutions  shall 
take  effect  on  the  first  day  of  a  calendar 
quarter.  This  provision  was  designed  to 
assist  institutions  by  establishing  a 
consistent  date  for  complying  with  new 
regulations  so  that  institutions  would  be 
more  regularly  informed  of  new  rules 
and  be  able  to  effectuate  necessary 
training,  software,  and  other  operational 
modifications  in  an  orderly  manner. 
However,  this  final  rule  does  not  impose 
such  additional  or  new  regulatory 
requirements,  rather  it  retains  the 
existing  assessment  rate  schedule  for 
SAIF-member  institutions.  The  FDIC 
has  therefore  determined  that  section 
302  of  RCDRIA  does  not  apply  to  this 
final  rule. 

List  of  Subjects  in  12  CFR  Part  327 

Assessments,  Bank  deposit  insurance, 
Banks,  banking.  Financing  Corporation, 
Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  a  portion  of  part  327  of  title 
12  of  the  Code  of  Federal  Regulations  is 
republished  as  set  forth  below: 

PART  327— ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1441. 1441b,  1817- 
1819. 

2.  Paragraph  (d)(1)  of  §  327.9  as 
redesignated  from  paragraph  (c)(1) 
elsewhere  in  this  issue  of  the  Federal 


Register  is  repubUshed  for  the 
convenience  of  the  reader  as  set  forth 
below: 

§  327.9    Assessment  rate  schedules. 

«        *        *        *        * 

(d)  SAIF  members.  (1)  Subject  to 
§  327.4(c),  the  annual  assessment  rate 
for  each  SAIF  member  shall  be  the  rate 
designated  in  the  following  schedule 
applicable  to  the  assessment  risk 
classification  assigned  by  the 
Corporation  under  §  327.4(a)  to  that 
SAIF  member  (the  schedule  utilizes  the 
group  and  subgroup  designations 
specified  in  §  327.4(a)): 

Schedule 


Capital  group 

Supervisory  sut>- 
group 

A 

B 

C 

1 

2  

23 
26 
29 

26 
29 
30 

29 
30 

3  

31 

By  the  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.,  this  8th  day  of 
August,  1995. 

Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

(FR  Doc.  95-20172  Filed  8-15-95;  8:45  am] 
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Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing  Commissioner 

24  CFR  Parts  203  and  206 

Home  Equity  Conversion  Mortgage 

Insurance  Demonstration:  Streamlining 

the  Demonstration  and  Allowing  Use  of 

the  Direct  Endorsement  Program;  Interim 

Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  206 
[Docket  No.  FR-2958-M)1] 

RIN  2502-AF32 

Home  Equity  Conversion  Mortgage 
Insurance  Demonstration: 
Streamlining  tfie  Demonstration  and 
Allowing  Uto  of  the  Direct 
Endorsement  Program 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
HUD's  regulations  in  24  CFR  parts  203 
and  206  to  simplify  the  Home  Equity 
Conversion  Mortgage»(HECM)  bisurance 
Demonstration,  and  to  expedite  the 
processing  of  HECMs  by  permitting  use 
of  the  Direct  Endorsement  program.  The 
rule  implements  the  statutory  disclosing 
amendments  in  section  334  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  The  rule  also  makes  other 
changes,  including  technical  and 
clarifying  changes,  to  improve  and 
streamline  the  program  based  on  the 
first  five  years  of  the  demonstration. 

DATES:  Effective  Date:  September  15. 
1995. 

Comment  Due  Date:  October  16, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  ciocket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington.'DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  pubUc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Manuel,  Acting  Director, 
Single  Family  Development  Division, 
Office  of  Insured  Single  Family 
Housing,  Room  niunber  9272, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-2700;  TDD  (202)  708-9300.  (These 
are  not  toll-free  telephone  numbers.) 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Home  Equity  Conversion 
Mortgage  (HECM)  Insurance 
Demonstration  was  authorized  by 
Section  417  of  the  Housing  and 
Community  Development  Act  of  1987 
(42  U.S.C.  5301),  which  amended 
Section  255  of  the  National  Housing  Act 
(12  U.S.C.  1715Z-20)  to  permit  elderly 
homeowners  to  borrow  against  the 
equity  in  their  homes.  HUD  published 
final  regulations  on  Jime  9,  1989,  at  54 
FR  24823,  issued  HUD  Handbook 
4235.1  for  the  program  in  August  1989, 
and  immediately  began  processing 
applications  for  commitments  to  insiue. 
The  regulations  are  codified  at  24  CFR 
part  206.  Revision  1  to  HUD  Handbook 
4235.1  was  issued  in  November  1994. 

This  interim  rule  reflects  ideas  for 
improving  the  program  regulations 
based  on  experience  from  the  first  five 
years  of  the  demonstration.  It  also 
reflects  HUD's  implementation  of 
section  334  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  (42  U.S.C.  12701).  An 
explanation  of  the  interim  changes 
follows  with  a  list  of  purely  technical 
amendments  at  the  end  of  this  section. 

Changes  to  HECM  Regulatirau 

Section  334  of  NAHA  ^ 

Section  334  of  NAHA  amended 
subsections  (d),  (e),  and  (g) '  of  section 
255  of  the  National  Housing  Act  (NHA). 
Section  255(e)  was  amended  to  require 
additional  disclosines  to  the  mortgagor 
before  loan  closing,  including 
projections  of  futiue  loan  balances  and 
information  that  the  mortgagor's 
liability  is  limited.  Existing  §  206.43(a) 
requires  the  mortgagee  to  identify  and 
explain  to  the  mortgagor  the  principal 
provisions  of  the  mortgage,  which 
include  the  limitations  on  liability.  HUD 
provided  mortgagees  with  instructions 
on  these  new  disclosures  through 
Mortgagee  Letter  91-1  and  by  making  a 
software  package  available  to 
mortgagees. 

Section  154  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.L.  103- 
325,  September  23, 1994)  imposes  a 
very  similar  disclosure  requirement  for 
all  reverse  mortgages.  HUD  has 


'  Section  2S5(g]  was  amended  to  raise  the  limit 
on  HECM's  insured  under  section  255  from  2,500 
mortgages  to  25,000  mortgages,  and  to  permit  HUD 
to  insure -mortgages  througli  September  30, 1995 
instead  of  September  30, 1991.  In  response  to  these 
changes,  HUD  eliminated  the  reservations  system 
that  had  been  adopted  to  insure  nationwide 
allocation  of  the  small  number  of  mortgages  that 
had  been  initially  authorized  (56  FR  16002,  April 
19, 1991.)  No  further  rulemaking  is  needed  to 
implement  this  amendment. 


concluded  that  Congress  does  not 
expect  HECM  mortgagees  to  attempt  to 
comply  with  the  disclosure 
requirements  of  both  the  NAHA  and  the 
new  law,  and  that  there  is  no  need  for 
HECM  mortgagees  to  be  exempted  from 
the  new  law.  The  new  law  will  become 
mandatory  when  the  Federal  Reserve 
Board's  implementing  regulations, 
pubUshed  on  March  24. 1995,  at  57  FR 
15463,  become  mandatory  on  October  1, 
1995.  At  that  time,  HECM  mortgagees 
will  be  expected  to  comply  with  &e 
Federal  Reserve  Board  regulations 
instead  of  the  cturent  HUD  instructions 
on  disclosures.  Until  then,  mortgagees 
may  choose  the  option  of  compUance 
wlUi  the  Federal  Reserve  Board 
regulations  as  a  means  of  complying     . 
with  HUD's  instructions. 

Section  255(d)(7)  of  the  NHA  was 
amended  to  permit  a  procedure  for  the 
mortgagor  to  reserve  a  portion  of  the 
equity  in  the  property  for  the  benefit  of 
the  mortgagor  or  Jthe  mortgagor's  heirs. 
This  interim  rule*  does  not  implement 
section  255(d)(7). 

HUD  has  concluded  that  two  of  the 
amendments  to  section  255  of  the  NHA 
by  section  334  of  NAHA  that  are 
mandatory  do  not  require  any  change  to 
the  current  part  206.  New  section 
255(d)(9)  of  the  NHA  requires  that  an 
insured  mortgage  provide  for  payments 
under  one  of  six  payment  plans  selected 
by  the  mortgagor:  (1)  Payments  based  on 
a  line  of  credit,  (2)  monthly  payments 
over  a  term,  (3)  monthly  payments  over 
the  mortgagor's  tenure  in  the  home,  (4) 
a  combination  of  (1)  and  (2),  (5)  a 
combination  of  (1)  and  (3),  and  (6)  "or 
any  other  basis  that  the  Secretary 
considers  appropriate."  In  addition, 
new  section  255(d)(10)  of  the  NHA 
requires  that  an  insiu^d  mortgage 
provide  for  conversion' by  the  mortgagor 
from  one  payment  plan  to  any  other 
payment  plan  except  that  HUD  may 
limit  conversion  for  fixed  rate  mortgages 
by  regulation.  The  payment  plans 
designated  above  as  (1)  through  (5)  and 
the  mortgagor's  ability  to  convert  from 
one  plan  to  another  are  currently 
authorized  by  part  206.  HUD  has  no 
current  plans  to  alter  this  regulatory 
scheme. 

HUD  does  not  interpret  the  statutory 
reference  to  conversion  by  the 
mortgagor  as  barring  all  HUD 
restrictions  on  conversions  for 
adjustable  rate  mortgages,  if  the 
restrictions  do  not  have  the  effect  of 
substantially  interfering  with  the 
general  right  to  choose  payment  plans. 
For  example,  the  existing  §  206.26(b)(3) 
requires  conversion  to  a  line  of  credit 
with  restricted  draws  if  required  post- 
closing  repairs  are  not  completed  on 
schedule.  Restrictions  on  convertability 
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end  with  completion  of  the  required 
repairs.  Another  specific  restriction  on 
conversion  is  in  the  existing  §  206.26(d), 
which  permits  the  mortgagee  to  charge 
a  processing  fee  for  changes  in  payment 
plans,  not  to  exceed  twenty  dollars. 
HUD  is  not  making  any  change  to  these 
provisions. 

Section  206.26(e)  of  the  existing 
regulations  also  generaUy  authorizes 
HUD  to  restrict  changes  in  payment 
plans  including  a  limitation  on  the 
frequency  of  payment  changes  and  a 
minimum  notice  period  for  a  mortgagor 
request  for  change.  HUD  has  not 
adopted  any  restrictions  under  this 
section.  No  change  is  being  made  to  this 
section,  although  any  future  restrictions 
adopted  under  the  section  will  be 
carefully  scrutinized  to  ensure  that  they 
do  not  unduly  limit  the  mortgagor's 
ability  to  change  payment  plans  in 
violation  of  the  statute.  HUD  has  no 
current  plans  to  include  in  the 
regulations  any  limitations  on 
convertability  of  fixed  rate  mortgages. 

Direct  Endonemmt 

Sections  203.3.  203.5.  and  203.255 

The  interim  rule  makes  the  HECM 
program  an  eligible  program  for  Direct 
Endorsement  processing.  In  order  for  a 
mortgagee  to  be  approved  for  Direct 
Endorsement  processing  of  HECMs,  the 
mortgagee  will  have  to  initially  submit 
5  HTCMs  as  test  cases  to  the  Secretary 
for  review  prior  to  endorsement  for 
insurance  in  addition  to  complying  with 
the  other  requirements  of  §  203.3.  This 
requirement  for  5  test  cases  will  not 
apply  to  any  mortgagee  that  is  othm-wise 
approved  for  Direct  Endorsement  and 
that  has  closed  50  HECMs  that  were 
insiued  by  HUD  prior  to  the  effective 
date  of  the  interim  rule. 

A  Direct  Endorsement  mortgagee  will 
have  to  submit  the  documentation  and 
certificatipns  listed  at  §  203.255  as  well 
as  the  certificate  of  counseling,  the  title 
insurance  commitment,  and  the 
mortgagee's  election  of  the  assignment 
or  shared  premium  options  as  required 
by  §  206.15.  Paragraphs  (c),  (d)  and  (e) 
of  §  203.255,  regarding  pre-  and  post- 
endorsement  review  and  submission  for 
endorsement  by  a  mortgagee  other  than 
the  originating  mortgagee,  will  apply  to 
HECMs.  Sections  203.3,  203.5  and 
203.255  of  the  current  regulations  are 
amended  and  conforming  amendments 
are  made  to  §  206.3  defining  maximum 
claim  amount,  §  206.7  regarding 
regulatory  amendments,  and  §  206.13  on 
ineligible  programs. 

Section  206.15 

Section  206.15  of  the  current 
regulations,  which  pertains  to  the 


insurance  application  process,  is  revised 
to  conform  to  the  decision  to  make 
HECMs  eligible  for  Direct  Endorsement 
processing.  Paragraph  (a)  of  §  206.15  is 
removed  because  it  refers  to  the  old 
system  of  reservations  of  insurance 
authority  which  was  eliminated  after 
the  HECM  demonstration  was  expanded 
by  section  334  of  NAHA  (See  final  rule 
published  on  April  19, 1991,  at  56  FR 
16002).  Paragraph  (b)  is  removed 
because  the  concept  of  applying  for 
mortgage  insurance  prior  to  execution  of 
the  mortgage  is  obsolete  under  the 
Direct  Endorsement  program.  Most  of 
paragraph  (c)  is  retained,  except 
references  to  appUcation  for  insurance 
and  conditional  commitments  will  be 
replaced  with  the  Direct  Endorsement 
requirements.  The  list  of  documentation 
in  $  206.15(c)  is  amended  to  incorporate 
the  Direct  Endorsement  certifications  at 
§  203.255.  The  last  sentence  in 
§  206.15(c)  concerning  the  General 
Insurance  Fund  is  moved  to  a  new 
§  206.102  in  subpart  C. 

Other  Program  Amendments 

Section  '206.5 

Secticm  206.5  of  the  ourent 
regulations  is  amended  to  include 
waiver  authority  for  subpart  D  regarding 
servicing  to  conform  to  die  1991 
adoption  of  24  CFR  203.685  permitting 
waivers  of  servicing  requirements  for 
other  single  family  mortgage  insurance 
programs. 

Section  206.19(f) 

A  new  paragraph  (f)  is  added  to 
§  206.19  to  clarify  that  loan  advances 
cannot  exceed  any  maximum  mortgage 
amount  stated  in  a  mortgage.  The  HECM 
program  does  not  require  that  a 
maximum  mortgage  amount  be  used, 
but  some  State  laws  require  mortgages 
to  contain  a  maximmn  amoimt.  This 
change  will  ensure  that  a  mortgagee 
could  comply  both  with  State  law  and 
its  contractual  obUgation  to  make  loan 
advances  and  conforms  to  existing 
provisions  in  the  approved  mortgage 
instruments. 

Section  206.21 

Section  206.21  is  amended  to  make 
two  corrections  to  paragraph  (d). 
Paragraph  (d)  as  amended,  provides  that 
post-loan  disclosures  for  adjustments 
must  be  made  25  days  before  a  change 
in  the  interest  rate,  not  a  change  in 
mortgage  balance,  and  that  disclosure  be 
made  of  the  new  interest  rate  ratber  than 
of  the  new  mortgage  balance.  Paragraph 
(d),  as  amended,  also  requires  disclosure 
of  the  date  of  the  index  used  to  calculate 
the  new  interest  rate.  These  changes 
will  conform  the  rule  to  actual  program 


operations  as  reflected  in  the  program 
handbook  and  mortgage  instruments. 

Sections  206.25  and  206.26 

The  provisions  of  §§  206.25  and 
206.26  regarding  payment  calculations 
and  amounts  set  aside  bom  the 
principal  limit  are  revised  to  eliminate 
differences  between  the  regulations  and 
the  HECM  Loan  Agreement.  Section 
206.25(bKl)  of  the  current  regulation  is 
.Reorganized  to  descrilM  the  payments 
calculation  in  a  manner  to  better  reflect 
the  description  in  the  Loan  Agreement 
(§  2.5  of  the  Loan  Agreement)  required 
by  HUD  Handbook  4265.1  and  the 
operations  of  the  HECM  payments 
model  software.  Another  change  to 
§  206.25(d)  will  more  accurately  reflect 
the  size  of  the  amount  set  aside  for 
servicing  charges. 

Technical  changes  are  made  to  the 
"repair  set  aside"  provisions  at 
§  206.26(b)  to  clarify  repair  set  aside 
procedures  as  was  done  in  the  Loan 
Agreement  (§  2.9  of  the  Loan 
Agreement).  The  mortgagee  will  not  be 
required  to  recalculate  monthly 
payments  when  the  repairs  are 
completed.  Instead,  excess  funds  in  the 
repair  set-aside  will  be  automatically 
transferred  to  a  new  or  existing  line  of 
credit.  In  this  way  mortgagors  will  only 
be  charged  a  fee  for  changing  payments 
if  the  mortgagor  requested  an  increase  to 
mmthly  payments  requiring  a 
recalculation.  If  the  amoimt  of  funds  in 
the  repair  set-aside  will  be  insufficient 
to  complete  the  repairs,  monthly 
payments  will  be  recalculated  only  if 
there  are  insufficient  funds  in  a  line  of 
credit  to  cover  the  repair  charges. 

Section  206.27(b) 

Section  206.27(b)  will  be  amended  to 
clarify  that  any  lien,  in  addition  to  the 
tax  deferral  liens  specified  in  the 
regulation,  may  be  recorded  so  long  as 
those  hens  are  subordinate  to  the  first 
HECM  and  any  second  HECM  held  by 
the  Secretary. 

Section  206.40 

Section  206.40  of  the  current 
regulation  is  amended  to  reflect 
statutory  changes  made  by  section  165 
of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  approved  February  5, 1988)  which 
requires  applicants  and  participants  in 
any  HUD  program  to  disclose  to  HUD 
their  Social  Security  Numbers  (SSNs)  or 
Employer  Identification  Numliers 
(EINs).  To  be  eUgible  for  mortgage 
insurance  under  part  206.  the  mortgagor 
must  meet  the  requirements  for 
disclosing  and  verification  of  SSNs  and 
EINs  as  provided  by  part  200,  subpart  U. 
This  conforms  part  206  to  changes 
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previously  made  in  regulations  for  other 
mortgage  insurance  programs. 

Sections  206.45(a)  and  206.15 

The  interim  rule  amends  §§  206.45(a) 
and  206.15  to  adjust  the  time  frame  for 
submission  to  HUD  of  a  title  insurance 
c(Nnmitment,  and  to  permit  the 
mortgagee  to  retain  its  mortgagee's  title 
insurance  policy  in  the  loan  servicing 
file.  The  requirement  for  a  title  policy 
before  endorsement  has  caused  delay  in 
endorsing  mortgages.  Section  206.45(a), 
as  interim  to  be  amended,  would  require 
the  Direct  Endorsement  mortgagee  to 
obtain  a  title  insurance  commitment 
before  closing  a  loan  and  to  obtain  a  title 
insurance  policy  satisfactory  to  the 
Secretary.  Section  206.15  will  be 
amended  to  remove  the  requirement  to 
submit  the  title  insurance  policy  to 
HUD,  but  mortgagees  will  still  be 
expected  to  obtain  the  title  insiirance 
policy,  based  on  the  commitment 
obtained  before  closing,  as  soon  as 
possible  and  to  retain  the  policy  in  the 
servicing  file  so  that  it  is  available  for 
inspection  during  HUD  monitoring. 

These  requirements  will  still  serve 
HUD's  objective  of  ensiuing  that  any 
special  problem&regarding  validity  of  a 
HECM  in  the  jurisdiction  are  known 
prior  to  insurance  endorsement  HUD  is 
particularly  interested  in  independent 
assurance  of  the  validity  of  title  because 
HUD  may  be  required  to  become  the. 
mortgagee  upon  mortgagee  defaiUt  and 
the  mortgage  is  non-recourse.  HUD 
concludes  that  it  is  still  necessary  to 
depart  from  its  practice  in  other  single 
family  programs  which  do  not  require 
any  title  evidence  prior  to  endorsement 
for  mortgage  insurance  because  of 
HUD's  unique  exposure  in  the  event  of 
title  problems,  but  there  is  no  need  to 
delay  endorsement  if  a  title  insurance 
commitment  has  been  obtained  by  the 
mortgagee  before  loan  closing. 

Section  206.45 

Three  other  changes  are  made  to 
§  206.45  by  this  rule.  Paragraph  (b)  of 
that  section,  which  ciurently  requires 
the  mortgaged  property  to  include  a 
dwelling  designed  principally  as  a  one- 
family  residence,  is  amended  to  permit 
a  dwelling  for  such  niunber  of  families 
as  the  Secretary  determines.  Such  a 
determination  will  need  to  be  consistent 
with  statutory  constraints.  Although 
current  section  255(d)(3)  of  the  NHA 
does  not  permit  an  HECM  on  a  dwelling 
designed  principally  as  a  residence  for 
more  than  one  family,  HUD  anticipates 
the  possibility  of  future  statutory 
authority  to  insure  an  HECM  secured  by 
a  dwelling  designed  principally  as  a 
residence  for  up  to  four  families.  HUD 
therefore  has  removed  the  unnecessary 


regulatory  restriction  that  will  bar  the 
Secretary  from  taking  immediate 
advantage  of  any  libOTalization  in  the 
size  of  dwellings  eligible  for  the  HECM 
program. 

Paragraph  (d)  is  amended  to  permit 
the  HECM  program  to  be  used  for  pre- 
1978  dwellings  with  defective  paint 
sur&ces  if  no  child  less  than  six  years 
of  age  is  expected  to  reside  in  the 
dwelling,  lliis  change  conforms  to  a 
provision  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992 
which  changed  the  childhood  age  of 
concmn  for  exposure  to  lead-based  paint 
hazards  from  less  than  seven  years  of 
age  to  less  than  six  years  of  age. 

Section  206.107(aXl) 

Section  206.107(a)(1)  of  the  current 
regulation  is  amended  to  conform  to  the 
operating  procedure  announced  in 
Handbook  4235.1.  Rev.  1,  Ch.  lQ-2  A.I. 
The  Handbook  was  issued  with  the 
intent  that  HUD  would  make  this 
conforming  rule  change  at  the  earliest 
opportunity  and  before  the  balances  of 
many  mortgages  would  reach  the 
maximum  claim  amoimt.  Under  the 
current  rule,  mortgagees  have  expressed 
concern  that  they  may  be  obligated  to 
make  loan  advances  to  the  mortgagor  in 
excess  of  the  maximum  claim  amount 
that  HUD  is  permitted  to  pay  to  the 
mortgagee,  while  not  being  able  to 
assign  the  mortgage  to  HUD  until  the 
debt  reached  the  maximum  claim 
amount.  The  rule  will  make  clear  that 
this  was  not  HUD's  intent  by  providing  -- 
mortgagees  with  a  window  period  for 
assigimient.  The  mortgage  could  be 
assigned  when  the  balance  is  equal  to  or 
greater  than  98  percent  of  the  maximum 
claim  amount,  or  when  the  mortgagor 
has  requested  a  payment  that  will  result 
in  the  mortgage  balance  exceeding  the 
maximum  claim  amount. 

A  new  paragraph  (a)(l)(v)  is  added  to 
§  206.107  which  will  require  that  the 
mortgage  assigned  to  HUD  under  the 
mortgagee's  assignment  option  be  a  first 
lien  and  that  the  underlying  security 
have  good  and  marketable  title.  The 
regulation  incorporates  §  203.353 
(mortgagee  certification  as  to  lien  status, 
mortgage  amount  and  offsets),  §  203.387 
(definition  of  good  and  marketable  title) 
and  §  203.389  (title  objections  which 
will  not  destroy  marketability).  This 
clarifies  that  HUD  may  refuse 
assignment  of  a  mortgage  on  a  property 
if  some  or  all  of  the  loan  advances  made 
after  the  mortgage  was  closed  are  not 
secured  by  a  first  lien  under  the 
appUcable  state  law  governing  lien 
priority  for  funds  advanced  after 
closing.  These  changes  expressly  adopt 
policies  that  apply  to  assignments  of 


mortgages  to  HUD  under  other 
authorities. 

Section  206.116 

A  new  §  206.116  is  added  to  codify 
the  policy  that  the  initial  Mortgage 
Insurance  Premium  (MIP)  paid  for  an 
HECM  is  not  refundable.  TTiis  policy 
was  explained  in  the  preamble  to  the 
HECM  final  rule  published  on  June  8, 
1989,  at  ?4  FR  24823.  The  non- 
refundable MIP  is  a  key  factor  in  the 
payment  model  and  in  determination  of 
risk  under  the  program. 

Section  206.125 

Three  paragraphs  of  §  206.125  are 
amended.  First,  paragraph  (a)  will 
relieve  the  mortgagee  from  notifying  the 
mortgagor  when  the  mortgage  is  due  and 
payable  because  the  mortgagor  is 
deceased.  While  HUD  expects  the 
mortgagee  to  attempt  to  provide 
adequate  notice  to  an  executor  or  other 
party  responsible  for  the  property  before 
a  foreclosiue  action  is  commenced,  the 
term  "mortgagor"  is  used  in  the  HECM 
regulations  as  referring  only  to  the 
original  mortgagor  or  mortgagors,  not  to 
their  successors  in  interest,  so  that 
notice  to  the  mortgagor  after  death  will 
be  an  impossibility. 

Second,  paragraph  (b)  is  revised  to 
reqtiire  an  appraisal  of  the  property 
within  30  days  of  the  date  when  the 
mortgagee  is  notified  that  the  mortgage 
is  due  and  payable,  or  within  30  days 
of  the  date  the  mortgagee  becomes 
aware  of  the  mortgagor's  death,  instead 
of  permitting  the  mortgagee  to  wait  imtil 
15  days  before  the  foreclosure  sale  as  in 
the  ciurent  rule.  An  appraisal  will  be 
needed  in  any  event — either  to  support 
a  pre-foreclosure  sale  or  in  coimection 
with  the  mortgagee's  bidding  at 
foreclostire — and  the  early  availability 
of  an  appraisal  will  enable  the 
mortgagor  or  the  mortgagor's  estate  to 
offer  the  property  for  sale  at  realistic 
terms  in  an  attempt  to  avoid  foreclosiue. 
The  mortgagor  may  request  an  appraisal 
at  any  time  if  the  property  is  being  sold. 
The  mortgagee  would  no  longer  have  to 
request  the  Secretary  to  make  an 
appraisal  of  the  property.  To  be 
consistent  with  the  change  to  EKrect 
Endorsement  processing,  which 
involves  greater  reliance  on  mortgagees, 
the  appraisal  for  this  purpose  would  be 
ordered  by  the  mortgagee. 

Paragraph  (b)  is  also  revised  so  that 
the  current  requirement  for  the 
mortgagor  to  bear  the  expense  applies 
only  when  the  mortgage  is  not  due  and 
payable.  After  the  mortgage  has  been 
accelerated,  the  mortgagor  may  not  have 
funds  available  to  pay  for  the  appraisal 
or  there  may  be  a  substantial  period  of 
time  before  costs  related  to  the  property 


can  be  paid  by  the  mortgagor's  estate. 
The  revised  paragraph  (b)  therefore 
provides  for  the  mortgagee  to  pay  for  the 
appraisal  if  the  mortgage  is  due  and 
payable,  with  a  right  of  reipibursement 
bom  any  proceeds  from  the  sale  of  the 
home.  If  there  are  instifficient  sales 
proceeds,  a  related  change  in 
§  206.129(d)(iv)  will  permit  the 
mortgagee  to  include  the  cost  of  the 
appraisal  in  its  claim  for  insiuance 
benefits. 

Third,  paragraph  (d)  is  amended  to 
extend  the  time  to  foreclose  that  is 
allowed  without  specific  approval  by 
HUD.  The  time  is  extended  to  six 
months  from  the  date  of  notice  to  the 
mortgagor  that  the  mortgage  is  due  and 
payable,  or  from  the  date  of  the 
mortgagor's  death  if  applicable,  or  from 
the  date  that  State  law  or  Federal 
bankruptcy  law  will  permit  the 
conunencement  of  foreclosure.  Such  {m 
extension  will  provide  additional  time 
for  the  mortgagor  or  the  mortgagor's 
estate  to  sell  the  property.  It  is  foreseen 
that  the  additional  time  may  be 
especially  necessary  where  the  property 
is  being  sold  by  the  mortgagor's  estate 
or  through  probate  proceedings. 

Section  206.129 

Several  technical  amendments  are 
made  to  §  206.129.  Paragraph  (d)  is 
amended  to  conform  the  HECM  claim 
requirements  to  the  updated  claim 
requirements  for  other  insured  single- 
family  mortgages  issued  at  57  FR  47967, 
October  20, 1992.  A  claim  payment 
imder  paragraph  (d),  made  when  a 
mortgagee  acquires  title  or  is  an 
imsuccessful  bidder  at  foreclosure,  will 
include  the  items  listed  in  paragraphs 
(p)  and  (q)  of  §203.402  (HUD-approved 
amount  paid  to  mortgagor  for  a  deed-in- 
lieu  of  foreclosure,  and  reasonable  costs 
of  evicting  occupants),  as  well  as  the 
items  currently  listed  in  the  HECM 
regulation.  The  last  sentence  of 
§  206.129(d)(2)(ii)  is  removed  because  it 
is  repetitive  of  §  203.402(p),  which  will 
be  added,  as  noted  above.  The  claim 
also  will  include  a  certification  that  the 
property  is  imdamaged  by  incorporating 
the  certification  provisions  of  §  203.380. 
Section  206.129(d)(3)(ii)  will 
incorporate  the  inspection  and 
preservation  requirements  of  §  203.377. 

Paragraph  (e)(1)  of  §  206.129  is 
amended  with  respect  to  claims  made  in 
coimection  with  the  assignment  option. 
Claims  will  be  calculated  by  starting 
with  the  mortgage  balance  at  the  time  of 
assignment  instead  of  the  maximum 
claim  amount.  This  amendment  is 
related  to  the  change  previously 
discussed  that  will  permit  assignments 
before  the  mortgage  balance  has  reached 
the  qiaximum  claim  amount.  Paragraph 


(e)(2)  also  will  be  amended  to  provide 
authority  to  reimburse  mortgagees  for 
certain  costs  and  attorney  fees  incurred 
in  connection  with  the  assignment  of 
mortgages  to  the  Secretary  as  is 
currently  provided  for  under 
§  203.404(a)(3)  for  Section  203(b) 
mortgages. 

Section  206.203 

A  technical  amendment  is  made  to 
§  206.203  to  clarify  that  mortgagees  need 
only  send  a  statement  of  accoimt  for  line 
of  credit  payments.  Statements  of 
account  are  not  required  for  monthly 
payments.  New  payment  plans  are 
required  when  payments  are 
recalculated. 

Section  206.207 

Section  206.207  is  amended  to  add 
title  search  costs  to  the  list  of  allowable 
post-endorsement  charges  by 
mortgagees  in  the  case  where  the 
mortgage  was  extended  imder 
§  206.27(d)(10)  for  an  additional  amount 
of  debt  or  additional  niunber  of  years 
beyond  the  debt  or  term  originally 
covered  by  the  mortgage.  Some  State 
laws  do  not  permit  a  lien  to  be 
established  for  an  indefinite  amount  or 
for  advance  over  an  indefinite  number 
of  years,  and  later  extension  of  the 
mortgage  is  necessary  because  of  the 
characteristics  of  the  HECM  program. 
The  section  also  is  amended  to  permit 
a  mortgagee  to  charge  a  mortgagor  for 
property  preservation  expenses  incurred 
by  a  mortgagee  in  connection  with 
vacant  or  abandoned  properties. 

Technical  Amendments 

In  addition  to  the  foregoing 
amendments,  certain  minor  technical 
amendments  are  made  to  the  following 
sections  in  24  CFR  part  206. 

Section  206.9 

This  section  is  amended  to  correct  the 
heading  of  paragraph  (b). 

Section  206.43(a) 

The  section  is  amended  to  include  a 
cross  reference  to  §  206.207(b). 

Section  206.47(a) 

This  section  is  amended  to  replace  the 
phrase  "minimum  property  standards" 
with  "the  applicable  property  standards 
of  the  Secretary". 

Section  206.102 

This  section  is  added  to  include 
language  currently  in  §  206.15,  stating 
that  insured  HECMs  are  obligations  of 
the  General  Insurance  Fund. 

Section  206.113 

This  section  is  amended  to  reflect  a 
name  change  from  the  Treasury  Fiscal 


Requirements  Manual  to  Treasury 
Financial  Manual. 

Section  206.121 

This  section  is  amended  to  correct  a 
cross-reference  citation. 

Section  206.123(a)(4) 

This  section  is  amended  to  include  a 
cross  reference  to  §  206.127(a)(2). 

Section  206.1 25(gX3) 

This  section  is  amended  to  include 
the  full  text  of  §  204.305(b)  from  the 
coinsurance  regulations  in  lieu  of 
incorporation  by  reference,  because  of 
HUD's  recent  rule  that  terminated  the 
single  family  coinsurance  program. 

Section  206.129(d)(2) 

This  section  is  amended  to  include 
the  full  text  of  §  204.322(1)  from  the 
coinsurance  regulations.  Some  language 
from  the  related  §  204.305(a)  is  now 
included  in  §  206.125(g)(1). 

Section  206.205(a) 

This  section  is  amended  to  add  the 
word  "special"  before  "assessments". 

Other  Matters 

Justification  for  Interim  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and 
participation.  The  good  cause  required 
is  satisfied  when  prior  public  procedure 
is  "impracticable,  unnecessary,  or 
contrary  to  the  public  interest."  (24  CFR 
10.1)  The  Department  finds  that  good 
cause  exists  to  publish  this  interim  rule 
for  effect  without  first  soliciting  public 
comment  in  that  prior  public  procedure 
is  both  contrary  to  the  public  interest 
and  unnecessary. 

Of  the  numerous  changes  made  by  the 
interim  rule,  the  greatest  immediate 
impact  is  expected  to  be  the  change  to 
Direct  Endorsement  (DE)  processing  for 
HECM  loans.  DE  processing  permits  the 
lender  to  close  the  loan  without  prior 
approval  from  the  Department.  It  is  used 
nearly  exclusively  for  single  family 
mortgage  insurance  programs  other  than 
the  HECM  program,  and  has  proven  to 
be  an  effective  method  of  reducing  the 
time  needed  for  loan  approval  while 
permitting  reduced  HUD  field  office 
staffs  to  deal  with  other  matters  that 
cannot  be  assigned  to  mortgagees.  The 
potential  borrowers  will  clearly  benefit 
by  elimination  of  processing  through  the 
HUD  offices.  Lenders  will  no  longer 
have  a  legal  commitment  for  insurance 
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at  the  time  they  close  the  loan. 
However,  HUD  will  always  endorse  the 
loan  under  Direct  Endorsement  if  it  has 
been  processed  by  the  lender  in 
accordance  with  all  applicable 
requirements.  Lenders  that  follow  all 
HUD  requirements  are  under  no  greater 
risk  imder  Direct  Endorsement  than  if 
they  closed  a  HECM  loan  in  reliance  on 
a  HUD  commitment.  HUD  has  received 
numerous  informal  communications 
from  lenders  endorsing  a  conversion  to 
Direct  Endorsement  processing  for  the 
HECM  program  as  soon  as  possible. 

The  many  other  changes  included  in 
this  interim  rule  fall  into  several  general 
categories.  Many  are  clarifications  that 
reflect  actual  program  operation  during 
the  years  the  HECM  program  has  been 
in  effect.  Others  are  conforming  changes 
that  eliminate  some  imneeded  and 
imintended  small  discrepancies 
between  part  206  and  comparable 
provisions  in  part  203.  Another  category 
of  changes  reflects  changes  in  other  laws 
that  have  occiirred  since  the  original 
publication  of  part  206.  Finally,  some 
changes  are  simple  wording  changes  to 
remove  possibility  of  confusion  in 
meaning.  In  all  of  these  cases,  HUD  has 
determined  that  there  is  no  public 
benefit  to  a  delay  in  effectiveness 
pending  a  public  notice  and  comment 
period.  There  is  no  expansion  of 
regulatory  biutlen  for  lenders  or 
borrowers. 

Regulatory  Reinvention 

Consistent  with  Executive  Order 
12866,  and  President  Clinton's 
memorandimi  of  March  4, 1995,  to  all 
Federal  Departments  and  Agencies  on 
the  subject  of  Regulatory  Reinvention, 
the  Department  is  reviewing  all  its 
regulations  to  determine  whether 
certain  regulations  can  be  eliminated, 
streamlined,  or  consolidated  with  other 
regulations.  As  part  of  this  review,  this 
interim  rule,  at  the  final  rule  stage,  may 
imdergo  revisions  in  accordance  with 
the  President's  regulatory  reform 
initiatives.  In  addition  to  comments  on 
the  substance  of  these  regulations,  the 
Department  welcomes  comments  on 
how  this  interim  rule  may  be  made 
more  understandable  and  less 
bvudensome. 

Environmmtal  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 


Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development  Room  10276,  451 
Seventh  Street,  SW,  Washington,  DC 
20410. 

Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  interim  rule 
as  a  result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street, 
SW,  Washington,  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  nile  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule  is  limited  to  revision 
of  the  Home  Equity  Conversion 
Mortgage  Demonstration.  Specifically, 
the  requirements  of  the  interim  rule  are 
directed  to  making  the  program  more 
efficient  for  participating  mortgagees, 
mortgagors  and  the  Department. 

ExecHtiTe  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
interim  rule  is  not  subject  to  review 
under  the  Order. 

Executive  Order  12606,  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  will 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  bom 
promulgation  of  this  interim  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 


Regulatory  Agenda 

This  interim  rule  was  listed  as 
sequence  number  1414  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  May  8, 1995 
(60  FR  23368,  23383)  in  accordance 
with  Executive  Order  12866  and  *'" 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  203  and 
206  are  amended  as  follows: 

PART  203— SINGLE  FAMILY 
lyiORTGAQE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710, 1715b, 
and  17l5u;  42  U.S.C.  3S3S(d).  In  addition, 
subpart  C  is  also  issued  under  12  U.S.C. 
1715U. 

2.  In  §  203.3,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

{  203.3    Approval  of  mortgagees  for  Direct 
Endoraament 

***** 

(b)*  *  * 

(4)  The  mortgagee  must  submit 
initially  15  mortgages  processed  in 
accordance  with  §§  203.5  and  203.2SS. 
Separate  approval  is  required  to 
originate  mortgages  under  part  206  of 
this  chapter  through  the  Direct 
Endorsement  program  unless  at  least  50 
mortgages  closed  by  the  mortgagee  have 
been  insured  under  part  206  of  this 
chapter  prior  to  September  15, 1995. 
Other  mortgagees  who  have  not  closed 
at  least  50  mortgages  under  part  206  of 
this  chapter  must  submit  five  (5)  Home 
Equity  Conversion  Mortgages,  processed 
in  accordance  with  §§  203.3  and 
203.255.  The  docimients  required  by 
§  203.255  will  be  reviewed  by  the 
Secretary  and,  if  acceptable, 
commitments  will  be  issued  prior  to 
endorsement  of  the  mortgages  for 
insurance.  If  the  imderwriting  and 
processing  of  these  15  mortgages  (or  the 
5  Home  Equity  Conversion  Mortgages)  is 
satisfactory,  then  the  mortgagee  may  be 
approved  to  close  subsequent  mortgages 
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and  submit  them  directly  for 
endorsement  for  insiuvnce  in 
accordance  with  the  process  set  forth  in 
§  203.255.  Unsatisfactory  performance 
by  the  mortgagee  at  this  stage 
constitutes  groimds  for  denial  of 
participation  in  the  program,  or  for 
continued  pre-endorsement  review  of  a 
mortgagee's  submissions.  If 
participation  in  the  program  is  denied, 
such  denial  is  effective  immediately  and 
may  be  appealed  in  accordance  with  the 
procedures  set  forth  in  paragraph  (d)(2) 
of  this  section.  Unsatisfactory 
performance  solely  with  respect  to 
mortgages  under  24  CFR  part  206  may, 
at  the  option  of  the  Secretary,  be 
grounds /or  denial  of  participation  or  for 
continued  pre^ndorsement  review  for 
24  CFR  part  206  mortgages  without 
affecting  the  mortgagee's  processing  of 
mortgages  under  other  parts. 

•  *        •        *        • 

3.  In  §  203.5,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  203.5    Direct  Endorsement  process. 

***** 

(b)  Eligible  ptvgrams.  All  single 
family  mortgages  authorized  for 
insurance  imder  the  National  Housing 
Act  shall  be  originated  through  the 
Direct  Endorsement  program,  except 
mortgages  authorized  under  sections 
203(n),  203(p).  213(d).  221(h),  221(i), 
225,  233.  237,  809  or  810  of  the  National 
Housing  Act,  or  any  other  insurance 
programs  announced  by  Federal 
Re^ster  notice  or  as  provided  in 
§  203.1.  The  provision  contained  in 
§  221.55  of  this  chapter  regarding 
defened  sales  to  displaced  families  is 
not  available  in  the  Direct  Endorsement 
program. 

*  .  •        *        •        • 

4.  Section  203.255  is  amended  by: 

a.  Revising  the  last  sentence  of 
parawanh  (b)(ll); 

b.  Redesignating  the  existing 
paragraph  (b)(12)  as  paragraph  (b)(13); 

c.  Adding  a  new  paragrapn  (b)(12); 
and 

d.  Revising  paragraph  (c)  introductory 
text  and  paragraph  (c)(3),  to  read  as 
follows: 

i  203.255    Insurance  of  mortgages. 

***** 

(b)*  •  • 

(11)  *  •  •  The  certification  shall 
inctiiporate  each  of  this  mortgagee 
certification  items  which  apply  to  the 
mortgage  loan  submitted  for 
endorsement,  as  set  forth  in  the 
applicable  handbook  or  similar 
publication  that  is  distributed  to  all 
Direct  Endorsement  mortgagees; 

(12)  For  a  Home  Equity  Conversion 
Mortgage  imder  part  206  of  this  chapter. 


the  additional  doctiments  required  by 
§  206.15  of  this  chapter;  and 

*        •       •        •        * 

(c)  Pre-endorsement  review  for  Direct 
Endorsement.  Upon  submission  by  an 
approved  mortgagee  of  the  doctunents 
required  by  paragraph  (b)  of  this  section, 
the  Secretary  will  review  the  dociunents 
and  determiiie  that: 


(3)  The  stated  mortgage  amoimt  does 
not  exceed  the  maximum  mortgage 
amoimt  for  the  area  as  most  recenUy 
announced  by  the  Secretary,  except  for 
mortgages  under  24  CFR  part  206; 


PART  206-HOME  ECMJITY 
CONVERSION  MORTQAQE 
INSURANCE 

5.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  1715z-1720;  42 
U.S.C  3535(d). 

6.  In  §  206.3,  the  definition  of 
"Maximum  claim  amount"  is  revised  to 
read  as  follows: 

S  206.3    Definitions. 

***** 

Maximum  claim  amount  means  the 
lesser  of  the  appraised  value  of  the 
property  or  maximum  dollar  amount  for 
an  area  established  by  the  Secretary  for 
a  one-family  residence  under  section 
203(b)(2)  of  the  National  Housing  Act 
(as  adjusted  where  applicable  under 
section  214  of  the  National  Housing 
Act).  Both  the  appraised  value  and  the 
maximum  dollar  amount  for  the  area 
shall  be  as  of  the  date  the  Direct 
Endorsement  underwriter  receives  the 
appraisal  report.  Closing  costs  shall  not 
be  taken  into  account  in  determining 
appraised  value.  Appraised  value  shall 
be  determined  by  an  appraisal 
performed  in  accordance  vdth  part  267 
of  this  chapter. 
***** 

7.  Section  206.5  is  amended  by 
revising  the  first  sentence,  to  read  as 
follows: 

$206.5   Waivers. 

The  Secretary,  in  an  individual  case, 
may  waive  any  requirement  of  subparts 
B  and  D  of  this  part  not  required  by 
statute  if  the  Secretary  finds  that 
application  of  such  requirement  will 
adversely  affect  achievement  of  the 
purposes  of  this  program.  *  *  * 

8.  Section  206.7  is  revised  to  read  as 
follows: 

S  206.7    Effect  of  amendments. 

The  regulations  in  this  part  may  be 
amended  by  the  Secretary  at  any  time 


and  from  time  to  time,  in  whole  or  in 
part,  but  amendments  to  subparts  B  and 
C  of  this  part  shall  not  adversely  affect 
the  interests  of  a  mortgagee  on  any 
mortgage  to  be  insured  for  which  either 
the  Direct  Endorsement  mortgagee  has 
approved  the  mortgagor  and  all  terms 
and  conditions  of  die  mortgage  or  the 
Secretary  has  made  a  commitinent  to 
insure.  Such  amendments  shall  not 
adversely  affect  the  interests  of  a 
mortgagor  in  the  case  of  a  default  by  a 
mortgagee  where  the  Secretary  makes 
payments  to  the  mortgagor. 

9.  In  §  206.9,  the  paragraph  heading  of 
paragraph  (b),  is  revised  to  read  as 
follows: 

S  206.9    Eligible  mortgagees. 

***** 

(b)  HUD  approved  mortgagees. 

***** 

10.  The  title  of  subpart  B  is  revised  to 
read  "Subpart  B— Eligibility; 
Endoreement." 

§206.13    [Removed] 

11.  Section  206.13  is  removed. 

12.  Section  206.15  is  revised  to  read 
as  follows: 

§  206.1 5    Endorsement  for  insurance. 

Mortgages  originated  under  this  part 
must  be  endorsed  through  the  Direct 
Endorsement  program  under  §  203.5  of 
this  chapter,  except  as  provided  in 
§  203.1  of  this  chapter.  The  mortgagee 
shall  submit  to  the  Secretary,  wriSiin  60 
days  after  the  date  of  closing  of  the  loan 
or  such  additional  time  as  permitted  by 
the  Secretary,  properly  completed 
documentation  and  certifications  as 
listed  in  §  203.255  of  this  chapter  and 
the  certificate  received  by  the  mortgagor 
from  the  counseling  entity  that  the 
mortgagor  has  received  counseling  as 
required  under  §  206.41,  a  copy  of  the 
title  insurance  commitment  satisfactory 
to  the  Secretary  (or  other  acceptable  title 
evidence  if  the  Secretary  has 
determined  not  to  require  title  insurance 
under  §  206.45(a)).  the  mortgagee's 
election  of  either  the  assignment  or 
shared  premium  option  under 
§  206.107,  and  any  other  documentation 
required  by  the  Secretary.  Sections 
203.255(c).  (d)  and  (e)  of  this  chapter, 
pertaining  to  pre-endorsement  review, 
submission  for  endorsement  by 
purchasing  mortgagee,  and  post- 
endorsement  review  for  Direct 
Endorsement,  apply  to  mortgages  under 
this  part.  If  the  mortgagee  has  complied 
vdth  the  Direct  Endorsement 
requirements  of  §§  203.3,  203.5  and 
203.255  of  this  chapter  and  the 
requirements  of  this  part,  and  the 
mortgage  is  determined  to  be  eligible, 
the  Secretary  will  endorse  the  mortgage 
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for  insurance  by  issuance  of  a  Mortgage 
Insiirance  Certificate. 

13.  In  §  206.19,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

{208.19    Payment  ofMiona. 

•        *        •        •        •  . 

(f)  Payments  limited  by  lien  amount. 
No  payments  shall  be  made  under  any 
of  the  payment  options, 
notwithstanding  anything  to  the 
contrary  in  this  section  or  in  §  206.25, 
in  an  amoimt  which  shall  cause  the 
mortgage  balance  after  the  payment  to 
exceed  any  maximum  mortgage  amount 
stated  in  the  security  instruments  or  to 
otherwise  exceed  the  amount  secured  by 
a  first  lien. 

14.  In  §  206.21,  paragraphs  (c)(2)  and 
(d)  are  revised  to  read  as  follows: 

{206.21    biterMt  rats. 


(c)  •  •  * 

(2)  Compliance  with  pre-loan 
disclosure  provisions  of  12  CFR  part  226 
(Truth  in  Lending]  shall  constitute  full 
compliance  with  paragraph  (c)(1)  of  this 
section. 

(d)  Post-loan  disclosure.  At  least  25 
days  before  any  adjustment  to  the 
interest  rate  may  occur,  the  mortgagee 
must  advise  the  mortgagor  of  the 
following: 

(1)  The  current  index  amount; 

(2)  The  date  of  publication  of  the 
index;  and 

(3)  The  new  interest  rate. 
***** 

IS.  In  §  206.25,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

{206.25    Calculation  of  payments. 

•        •        •        *        • 

(b)  Monthly  payments — term  option. 
(1)  Using  factors  provided  by  the 
Secretary,  the  mortgagee  shall  calculate 
the  monthly  payment  so  that  the  sum  of 
paragraphs  (b)(l)(i)  or  (b)(l)(ii)  of  this 
section  added  to  paragraphs  (b)(l)(iii), 
(b)(l)(iv),  (b)(l)(v)  and  (b)(l)(vi)  of  this 
section  shall  be  equal  to  the  principal 
limit  at  the  end  of  the  payment  term: 

(i)  An  initial  payment  imder 
paragraph  (a)  of  this  section  plus  any 
initial  servicing  charge  set  aside  under 
§  206.19(d);  or 

(ii)  The  mortgage  balance  at  the  time 
of  a  change  in  payments  option  in 
accordance  with  §  206.26.  plus  any 
remaining  servicing  charge  set  aside 
imder§  206.19(d);  and 

(iii)  The  portion  of  the  principal  limit 
set  aside  as  a  line  of  credit  including 
any  set  asides  for  repairs  and  first  year 
property  charges  imder  §  206.19(d);  and 

(iv)  All  monthly  payments  due 
through  the  payment  term,  including 
funds  withheld  for  payment  of  property 
charges  under  §  206.203;  and 


(v)  All  MIP,  or  monthly  charges  due 
to  the  Secretary  in  lieu  of  mortgage 
insurance  premiums  due  through  the 
payment  term;  and 

(vi)  All  interest  through  the  remainder 
of  the  payment  term.  The  expected 
average  mortgage  interest  rate  shall  be 
used  for  this  purpose. 

*  *        •        •        • 

16.  In  §206.26,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

{206.26    Change  In  payment  option. 

•  •        •        •        * 

(b)  •  *  • 

(1)  If  initial  repairs  after  closing  under 
§  206.47  are  completed  without  using  all 
of  the  funds  set  aside  for  repairs,  the 
mortgagee  shall  transfer  the  remaining 
amount  to  a  line  of  credit  and  inform 
the  mortgagor  of  the  sum  available  to  be 
drawn. 

(2)  If  repairs  after  closing  under 

§  206.47  cannot  be  completed  with  the 
funds  set  aside  for  repairs,  the 
mortgagee  may  advance  additional 
funds  to  complete  repairs  fi-om  an 
existing  line  of  credit.  If  a  line  of  credit 
is  not  sufficient  to  make  the  advance  or 
if  no  line  of  credit  exists,  future  monthly 
payments  shall  be  recalculated  for  use 
as  a  line  of  credit  in  accordance  with 
§206.25. 

17.  In  §  206.27,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

{206.27    Mortgage  proviakMis. 

(b)  *  *  * 

(3)  The  mortgagor  shall  not  participate 
in  a  real  estate  tax  deferral  program  or 
permit  any  liens  to  be  recorded  against 
the  property,  unless  such  liens  are 
subordinate  to  the  insured  mortgage  and 
any  second  mortgage  held  by  the 
Secretary. 
***** 

18.  A  new  §  206.40  is  added  to  read 
as  follows: 

{  206.40    Disclosure  and  verification  of 
Social  Security  and  Employer  Identification 
Numbers. 

The  mortgagor  must  meet  the 
requirements  for  the  disclostue  and 
verification  of  Social  Security  and 
Employer  Identification  Nimibers,  as 
provided  by  part  200,  subpart  U,  of  this 
chapter. 

19.  In  §  206.43,  paragraph  (a)  is 
revised,  and  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§206.43    Information  to  mortgagor. 

(a)  Explanation  of  mortgage  terms.  At 
the  time  the  mortgagee  provides  the 
mortgagor  with  a  loan  application,  the 
mortgagee  shall  provide  each  mortgagor 


with  a  copy  of  the  mortgage  forms.  At 
that  time  the  mortgagee  shall  identify 
and  explain  to  the  mortgagor  the 
principal  provisions  of  the  mortgage, 
including  the  fact  that  the  liability  of  the 
homeowner  is  limited  under  the 
mortgage  to  the  value  of  the  property 
and  whether  the  mortgagee  will  collect 
servicing  fees  under  §  206.207(b). 
***** 

(c)  Disclosure.  The  mortgagee  must 
comply  with  any  regulations  issued  by 
the  Federal  Reserve  Board  to  implement 
section  154  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (15  U.S.C. 
1648). 

•  •••*, 

20.  In  §  206.45.  paragraphs  (a),  (b), 
and  (d)  are  revised  to  read  as  follows: 

{206.45    Eligible  properties. 

(a)  Title.  A  mortgage  must  be  on  real 
estate  held  in  fee  simple,  or  on  a 
leasehold  imder  a  lease  for  not  less  than 
99  years  which  is  renewable,  or  under 

a  lease  having  a  remaining  period  of  not 
less  than  50  years  beyond  the  date  of  the 
100th  birthday  of  the  youngest 
mortgagor.  The  mortgagee  shall  obtain  a 
mortgagee's  title  insurance  policy 
satis&ctory  to  the  Secretary.  If  the 
Secretary  determines  that  title  insiuance 
for  reverse  mortgages  is  not  available  for 
reasonable  rates  in  a  State,  then  the 
Secretary  may  specify  other  acceptable 
forms  of  title  evidence  in  lieu  of  title 
instuance. 

(b)  Type  of  property.  The  property 
shall  include  a  dwelling  designed 
principally  as  a  residence  for  one  family 
or  such  additional  families  as  the 
Secretary  shall  detennine. 
***** 

(d)  Lead-based  paint  poisoning 
prevention.  If  the  appraiser  of  a 
dwelling  constructed  prior  to  1978  finds 
defective  paint  surfaces,  §  200.810(d)  of 
this  chapter  shall  apply  luiless  the 
mortgagor  certifies  that  no  child  who  is 
less  dian  six  years  of  age  resides  or  is 
expected  to  reside  in  the  dwelling. 
***** 

21.  In  §  206.47,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  206.47    Property  standards;  repair  work. 
(a)  Need  for  repairs.  Properties  must 
meet  the  applicable  property  standards 
of  the  Secretary  in  order  to  be  eligible. 
Properties  which  do  not  meet  the 
property  standards  must  be  repaired  in 
order  to  ensure  that  the  repaired 
property  will  serve  as  adequate  security 
for  the  insured  mortgage. 

*  •        •        •        * 

22.  A  new  §  206.102  is  added  under 
the  undesignated  center  heading  "Sale, 
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Assignment  and  Pledge"  to  read  as 
follows: 

{206.102    General  Insurance  Fund. 

Mortgages  insured  under  this  part 
shall  be  obligations  of  the  General 
Insurance  Fund. 

23.  In  §206.107,  paragraph  (a)(1) 
introductory  text  is  revised  and  a  new 
paragraph  (a)(l)(v)  is  added,  to  read  as 
follows: 

{206.107    Mortgagee  election  of. 
assignment  or  shared  premium  option. 

(a)  •  *  * 

(1)  Under  the  assignment  option,  the 
mortgagee  shall  have  the  option  of 
assigning  the  mortgage  to  the  Secretary 
if  the  mortgage  balance  is  equal  to  or 
greater  than  98  percent  of  the  maximum 
claim  amoimt,  or  the  mortgagor  has 
requested  a  payment  which  exceeds  the 
difference  between  the  maximum  claim 
amount  and  the  mortgage  balance  and: 

•  •       *        *        * 

(v)  The  mortgage  is  a  first  lien  of 
record  and  title  to  the  property  securing 
the  mortgage  is  good  and  marketable. 
The  provisions  of  §  203.353  of  this 
chapter  pertaining  to  mortgagee 
certifications,  §  203.387  of  this  chapter 
pertaining  to  title  evidence,  and 
§  203.389  of  this  chapter  pertaining  to 
waived  title  objections  also  apply. 
***** 

24.  In  §  206.113,  paragraph  (b)  is 
revised  to  read  as  follows: 

{206.113    Late  ctiarge  and  Interest 

***** 

(b)  Interest.  In  addition  to  any  late 
charge  provided  in  paragraph  (a)  of  this 
section,  the  mortgagee  shall  pay  interest 
on  any  initial  MIP  remitted  to  die 
Secretary  more  than  30  days  after 
closing,  and  interest  on  any  monthly 
MIP  remitted  to  the  Secretary  more  than 
30  days  after  the  payment  date 
prescribed  in  §  206.111(b).  Such  interest 
rate  shall  be  paid  at  a  rate  set  in 
conformify  with  the  Treasiuy  Financial 
Manual. 
***** 

25.  A  new  §  206.116  isadded  before 
the  imdesignated  center  heading  "HUD 
RESPONSIBILITY  TO  MORTGAGORS", 
to  read  as  follows: 

{206.116    Refunds. 

No  amount  of  the  initial  MIP  shall  be 
refundable. 

26.  Section  206.121  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c),  to  read  as  follows: 

{  206.1 21    Secretary  authorized  to  make 
payments. 

*  •        •        *        • 

(c)  Second  mortgage.  If  the  contract  of 
insurance  is  terminated  as  provided  in 


§  206.133(c)  and  if  a  second  mortgage 
has  been  recorded  when  required  by 
§  206.27(d),  all  payments  to  the 
mortgagor  by  the  Secretary  (except  late 
charges)  will  be  secured  by  the  second 
mortgage.  *  *  * 

27.  In  §  206.123,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

{  206.1 23    Claim  procedures  In  general. 

(a)  *  *  * 

(4)  The  mortgagee  acquires  title  to  the 
property  by  foreclosiue  or  a  deed  in  lieu 
of  foreclosure  and  sells  the  property  as 
provided  in  §  206.125(g)  for  an  amount 
which  does  not  satisfy  the  mortgage 
balance  or  fails  to  sell  the  property  as 
provided  in  §  206.127(a)(2);  or 
***** 

28.  Section  206.125  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)  and  paragraphs  (b).  (d)(1),  (d)(2), 
(g)(1),  and  (g)(3],  to  read  as  follows: 

§206.125   Acquisition  and  sale  of  the 
property. 

(a)  •  •  • 

(2)  After  notifying  the  Secretary,  and 
receiving  approval  of  the  Secretary 
when  needed,  the  mortgagee  shall  notify 
the  mortgagor  that  the  mortgage  is  due 
and  payable,  luiless  the  mortgage  is  due 
and  payable  by  reason  of  the 
mortgagor's  death.  *  *  * 
***** 

(b)  Appraisal.  The  mortgagee  shall 
obtain  an  appraisal  of  the  property  no 
later  than  30  days  after  the  mortgagor  is 
notified  that  the  mortgage  is  due  and 
payable,  or  no  later  than  30  days  after 
the  mortgagee  becomes  aware  of  the 
mortgagor's  death,  or  upon  the 
mortgagor's  request  in  connection  vdth 
a  pending  sale.  The  property  shall  be 
appraised  no  later  than  15  days  before 

a  foreclosure  sale.  The  appraisal  shall  be 
at  the  mortgagor's  expense  unless  the 
mortgage  is  due  and  payable.  If  the 
mortgage  is  due  and  payable,  the 
appraisal  shall  be  at  the  mortgagee's 
expense  but  the  mortgagee  shall  have  a 
right  to  be  reimbursed  out  of  the 
proceeds  of  any  sale  by  the  mortgagor. 
•        *        •        *        • 

(d)  Initiation  of  foreclosure.  (1)  The 
mortgagee  shall  commence  foreclosure 
of  the  mortgage  within  six  months  of 
giving  notice  to  the  mortgagor  that  the 
mortgage  is  due  and  payable,  or  six 
months  from  the  date  of  the  mortgagor's 
death  if  appUcable,  or  within  such 
additional  time  as  may  be  approved  by 
the  Secretary. 

(2)  If  the  laws  of  the  State  in  which 
the  mortgaged  property  is  located  or  if 
Federal  bankruptcy  law  does  not  permit 
the  commencement  of  the  foreclosure 
within  six  months  from  the  date  of  the 
notice  to  the  mortgagor  that  the 


mortgage  is  due  and  payable,  the 
mortgagee  shall  commence  foreclosure 
within  six  months  after  the  expiration  of 
the  time  diuing  which  such  foreclosiue 
is  prohibited  by  such  laws. 
***** 

(g)  Sale  of  the  acquired  property.  (1) 
Upon  acquisition  of  the  property  by 
foreclosiue  or  deed  in  Ueu  of 
foreclosiue,  the  mortgagee  shall  take 
possession  of,  preserve  and  repair  the 
property  and  shall  make  diUgent  efforts 
to  sell  the  property  within  six  months 
fitim  the  date  the  mortgagee  acquired 
the  property.  Repairs  shall  not  exceed 
those  required  by  local  law  and,  in  cases 
where  the  sale  is  made  with  a  mortgage 
insured  by  the  Secretary  or  guaranteed 
by  the  Secretary  of  Veterans  Affairs, 
those  necessary  to  meet  the  objectives  of 
the  property  standards  required  for 
mortgages  insured  by  the  Secretary.  No 
other  repairs  shall  be  made  without  the 
specific  advance  approval  of  the 
Secretary.  The  mortgagee  shall  sell  the 
property  for  an  amount  not  less  than  the 
appraised  value  (as  provided  under 
paragraph  (b)  of  this  section)  unless 
written  permission  is  obtained  from  the 
Secretary  authorizing  a  sale  at  a  lower 
price. 
***** 

(3)  The  mortgagee  shall  not  enter  into 
a  contract  for  the  preservation,  repair  or 
sale  of  the  property  with  any  officer, 
employee,  owner  often  percent  or  more 
interest  in  the  mortgagee  or  with  any 
other  person  or  organization  having  an 
identity  of  interest  with  the  mortgagee 
or  with  any  relative  of  such  officer, 
employee,  owner  or  person. 
***** 

29.  Section  206.129  is  amended  by 
revising  paragraphs  (d)(2)(i),  (d)(2](ii), 
{d)(2)(iv).  (d)(3)(ii).  (e)(1).  and  (e)(2).  and 
by  adding  paragraphs  (d)(2)(v)  and 
(d)(2)(vi)  to  read  as  follows: 

§206.129    Payment  of  claim. 

***** 

(d)  •  *  • 

(2)  The  claim  shall  include  the 
following  items: 

(i)  Items  listed  in  §  203.402(a),  (b),  (c), 
(d),  (e),  (g).  (j),  (p)  and  (q)  of  this  chapter. 

(ii)  Foreclosure  costs  or  costs  of 
acquiring  the  property  actually  paid  by 
the  mortgagee  and  approved  by  the 
Secretary,  in  an  amount  not  in  excess  of 
two-thirds  of  such  costs  or  $75.00, 
which  ever  is  greater. 
***** 

(iv)  Costs  of  any  appraisal  obtained 
under  §§  206.125  or  206.127,  provided 
that  the  appraisal  was  obtained  after  the 
mortgage  became  due  and  payable  and 
that  the  mortgagee  is  not  otherwise 
reimbursed  for  such  costs. 
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(v)  Reasonable  payments  made  by  the 
mortgagee  for: 

(A)  Preservation  and  maintenance  of 
the  property; 

(B)  Repairs  necessary  to  meet  the 
objectives  of  the  property  standards 
required  for  mortgages  insured  by  the 
Secretary,  those  required  by  local  law, 
and  such  additional  repairs  as  may  be 
specifically  approved  in  advance  by  the 
Commissioner;  and 

(C)  Expenses  in  connection  with  the 
sale  of  the  property  including  a  sales 
commission  at  the  rate  customarily  paid 
in  the  commimity  and,  if  the  sale  to  the 
buyer  involves  a  mortgage  insured  by 
the  Secretary  or  guaranteed  by  the 
Secretary  of  Veterans  Affairs,  a  discount 
at  a  rate  not  to  exceed  the  maximiun 
allowable  by  the  Commissioner,  as  of 
the  date  of  execution  of  the  discounted 
loan,  on  sales  of  properties  acquired  by 
the  Commissioner  pursuant  to 

§§  203.295  through  203.426  of  this 
chapter. 

(vi)  A  certification  that  the  property  is 
imdamaged  in  accordance  with 
§  203.380  of  this  chapter. 

(3)  •  *  * 

(ii)  Any  adjustment  for  damage  or 
neglect  to  the  property  pursuant  to 
§§203.377.  203.378,  and  203.379  of  this 
chapter. 

(e)  *  *  * 

(1)  When  a  mortgagee  assigns  a 
mortgage  which  is  eligible  for 
assignment  imder  §  206.107(a)(1),  the 
amount  of  payment  shall  be  computed 
by  subtracting  from  the  mortgage 
balance  on  the  date  of  assignment  the 
items  set  forth  in  §  203.404(b)  of  this 
chapter  and  any  adjustments  for  damage 
or  neglect  to  the  property  pursuant  to 


§§  203.377,  203.378  and  203.379  of  this 
chapter. 

(2)  The  claim  shall  also  include: 

(i)  Reimbursement  for  such  costs  and 
attorney's  fees  as  the  Secretary  finds 
were  properly  inciured  in  connection 
with  die  assignment  of  the  mortgage  to 
the  Secretary,  and 

(ii)  An  amoimt  eqmvalent  to  the 
interest  allowance  which  will  have  been 
earned  from  the  date  the  mortgage  was 
assigned  to  the  Secretary  to  the  date  the 
claim  is  paid,  if  the  claim  had  been  paid 
in  debentures,  except  that  if  the 
mortgagee  fails  to  meet  any  of  the 
reqxiirements  of  §  206.127(c),  or 
§  206.131  if  applicable,  within  the 
specified  time  and  in  a  manner 
satisfactory  to  the  Secretary  (or  within 
such  further  time  as  the  secretary  may 
approve  in  writing),  the  interest 
allowance  in  the  payment  of  the  claim 
shall  be  computed  only  to  the  date  on 
which  the  particular  required  action 
should  have  been  taken  or  to  which  it 
was  extended.  The  provisions  of 
§§203.405  through  203.411  of  this 
chapter  pertaining  to  debentures  are 
incorporated  by  reference. 
***** 

30.  In  §  206.203,  paragraph  (b)  is 
revised  to  read  as  follows: 

§206.203    Providing  infonnation. 

***** 

(b)  Line  of  credit  and  payment  change 
statements.  The  mortgagee  shall  provide 
the  mortgagor  with  a  statement  of  the 
account  every  time  it  makes  a  line  of 
credit  payment.  The  mortgagee  shall 
provide  the  mortgagor  with  a  new 


payment  plan  every  time  it  recalculates 
monthly  payments. 

***** 

31.  In  §  206.205,  paragraph  (a)  is 
revised  to  read  as  follows: 

$20ft206    Property  charges. 

(a)  General.  The  mortgagor  shall  pay 
all  property  charges  consisting  of  taxes, 
groimd  rents,  flood  and  hazard 
insurance  premiums,  and  special 
assessments  in  a  timely  manner  and 
shall  provide  evidence  of  payment  to 
the  mortgagee  as  required  in  the 
mortgage. 
***** 

32.  hi  §  206.207,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  206.207    Allowable  charges  and  fees  after 
endorsement 

(a)  Reasonable  and  customary 
charges.  The  mortgagee  may  collect 
reasonable  and  customary  charges  and 
fees  from  the  mortgagor  after  insurance 
endorsement  by  adding  them  to  the 
mortgage  balance,  but  only  for:  items 
listed  in  §  203.552(a)(6),  (9),  (11),  (13) 
and  (14)  of  this  chapter;  items 
authorized  by  the  Secretary  under 
§  203.552(a)(12)  of  this  chapter,  or  as 
provided  at  §  206.26(d);  or  charges  and 
fees  related  to  additional  documents 
described  in  §  206.27(b)(10)  and  related 
title  search  costs. 
•        *        *        *        * 

Dated:  July  13, 1995. 
Jeanne  K.  Engel. 

General  Deputy,  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  95-20221  Filed  &-15-g5;  8:45  am] 
aiUINQ  COOE  4210-27-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  61, 63, 65, 108. 121,  and 
135 

[Dociwt  No.  2S804,  Notice  No.  95-iq 

FUN  2120-^FOO 

Advanced  Qualification  Program 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FAA  proposes  to 
establish  a  new  termination  date  for 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  58  (55  FR  40275;  Oct.  2, 
1990),  which  provides  for  the  approval 
of  an  alternate  method  (known  as 
"Advanced  Qualification  Program"  or 
"AQF")  for  qualifying,  training  and 
certifying,  and  otherwise  ensuring  the 
competency  of  crewmembers,  aircraft 
dispatchers,  other  operations  personnel, 
instructors,  and  evalviators  who  are 
required  to  be  trained  or  qualified  imder 
parts  121  and  135  of  the  FAR.  This 
proposed  extension  is  necessary  to 
establish  a  new  termination  date  for 
SFAR  58  to  allow  time  for  the  FAA  to 
complete  the  rulemaking  process  that 
will  incorporate  SFAR  58  into  the 
Federal  Aviation  Regulations  (FAR). 
The  current  termination  date  for  SFAR 
58  is  October  2, 1995. 
DATE:  Comments  must  be  received  cm  or 
before  September  5, 1995. 
ADDRESS:  Send  or  deUver  comments  on 
this  notice  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attention:  Rules  Docket 
(AGC-10),  Room  915G,  Docket  No. 
25804,  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  25804.  Comments 
may  be  examined  in  the  Rules  Docket 
between  8:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  AUen,  Advanced  Qualification 
Program  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  P.O.  Box  20027.  Dulles 
International  Airport,  Washington,  DC 
20041-2027;  telephone  (703)  661-0260. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1975,  the  FAA  began  to  address 
two  issues  in  part  121  pilot  training  and 
checking.  One  issue  was  the  hardware 
requirements  needed  for  total 
simulation.  The  other  issue  was  the 
redesign  of  training  programs  to  deal 
with  increasingly  complex  human 


factors  problems  and  to  increase  the 
safety  benefits  derived  bom  the 
simidation.  At4he  urging  of  the  air 
transportation  industry,  the  FAA 
addressed  the  hardware  issue  first.  This 
effort  culminated  in  1980  in  the 
development  of  the  Advanced 
Simulation  Program,  set  forth  in  part 
121,  Appendix  H. 

Since  then,  the  FAA  has  continued  to 
pursue  approaches  for  the  redesign  of 
training  programs  to  increase  the 
benefits  of  Advanced  Simulation  and  to 
deal  with  the  increasing  complexity  of 
cockpit  himian  factors. 

On  August  27, 1987,  FAA 
Administrator  McArtor  addressed  the 
chief  pilots  and  certain  executives  of 
many  air  carriers  at  a  meeting  held  in 
Kansas  City.  One  of  the  issues  discussed 
at  the  meeting  focused  on  ffight 
crewmember  performance  issues.  This 
meeting  led  to  the  creation  of  a  Joint 
Government-Industry  Task  Force  on 
flight  crew  performance.  It  was 
comprised  of  representatives  from  major 
air  carriers  and  air  carrier  associations, 
flight  crewmember  associations, 
commuter  air  carriers  and  regional 
airline  associations,  and  government 
organizations.  On  September  10, 1987, 
the  task  force  met  at  the  Air  Tranqtort 
Association's  headquarters  to  identify 
and  discuss  flight  crewmember 
performance  issues.  Working  groups  in 
three  major  areas  were  formed:  (1)  man/ 
machine  interface,  (2)  flight 
crewmember  training,  and  (3)  operating 
environment.  Each  working  group 
submitted  a  report  and 
recommendations  to  the  Joint  Task 
Force.  On  June  8, 1988,  the 
recommendations  of  the  Joint  Task 
Force  were  presented  to  Administrator 
McArtor. 

The  major  substantive 
recommendations  to  the  Administrator 
fitjm  the  flight  crewmember  training 
working  group  were  the  following:  (1) 
Require  part  135  commuters  whose 
airplane  operations  require  two  pilots  to 
comply  with  part  121  training, 
checking,  qualification  and  record 
keeping  requirements.  (2)  Provide  for  a 
Special  Federal  Aviation  Regulation 
(SFAR)  and  Advisory  Circular  to  permit 
development  of  innovative  training 
programs.  (3)  Establish  a  National  Air 
Carrier  Training  Program  Office  which 
provides  training  program  oversight  at 
the  national  level.  (4)  Require  seconds- 
in-command  to  satisfactorily  perform 
their  duties  under  the  supervision  of 
check  airmen  during  operating 
experience.  (5)  Require  all  training  to  be 
accomplished  through  a  certificate 
holder's  treiining  program.  (6)  Provide 
for  approval  of  training  programs  based 
on  course  content  and  training  aids 


rather  than  using  specific  programmed 
hours.  (7)  Require  Cockpit  Resource 
Management  Training  and  encourage 
greater  use  of  Line-Oriented  Flight 
Training.  -Specific  recommendations 
were  listed  regarding  regulatory  changes 
and  were  separated  into  those  changes 
which  should  be  incorporated  into  the 
SFAR  and  those  in  an  accompanying 
Advisory  Circular. 

In  June  of  1988,  the  National 
Transportation  Safety  Board  (NTSB) 
issued  a  Safety  Recommendation  (A- 
88-71)  on  the  subject  of  CRM  training. 
The  recommendation  stemmed  fit>m  an 
NTSB  accident  investigation  of  a 
Northwest  Airline  crash  on  Augtist  16, 
1987,  in  which  148  passengers,  6 
crewmembers,  and  2  people  on  the 
grotmd  were  killed. 

The  NTSB  noted  that  both 
crewmembera  had  received  single- 
crewmember  training  during  their  last 
simulator  training  and  proficiency 
checks.  In  addition,  the  last  CRM 
training  they  had  received  was  3.5  hours 
of  groimd  school  (general)  CRM  training 
in  1983.  As  a  result  of  its  investigation, 
the  NTSB  reconmaended  that  all  part 
121  carriers: 

Review  initial  and  recurrent  flightcrew 
training  programs  to  ensure  that  they  include 
simulator  or  aircraft  training  exercises  which 
involve  cockpit  resource  management  and 
active  coordination  of  all  crewmember 
trainees  and  which  will  permit  evaluation  of 
crew  [>erformanc8  and  adherence  to  those 
crew  coordination  procedures. 

In  response  to  the  recommendations 
bom  the  Joint  Task  Force  and  from  the 
NTSB,  the  FAA,  in  October  1991, 
published  SFAR  58,  Advanced 
Qualification  Program  (AQP),  which 
addresses  all  of  the  above 
recommendations.  The  FAA  also 
published  an  Advisory  Circular  on  AQP 
which  describes  an  acceptable 
methodology  by  which  the  provisions  of 
the  SFAR  are  achieved.  Under  SFAR  58 
certificated  air  carriers,  as  well  as 
training  centers  they  employ,  are 
provided  with  a  regulatory  alternative 
for  training,  checking,  qualifying,  and 
certifying  aircrew  personnel  subject  to 
the  provisions  of  FAR  parts  121  and 
135. 

Air  carrier  participation  in  AQP  is 
entirely'volimtary.  Carriers  electing  not 
to  participate  may  continue  to  operate 
under  the  traditional  FAA  provisions  for 
training  and  checking.  The  long  range 
advantages  to  participation,  however, 
are  numerous.  The  regulatory  provisions 
of  AQP  offer  the  flexibility  to  tailor 
training  and  certification  activities  to  a 
carrier's  particular  needs  and 
operational  circumstances.  They 
encourage  innovation  in  the 
development  of  training  strategies.  They 
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include  wide  latitude  in  choice  of 
training  methods  and  media.  They 
permit  the  use  of  flight  training  devices 
for  training  and  checking  on  many  tasks 
which  historically  have  been 
accomplished  in  airplane  simulators. 
They  provide  an  approved  means  for  the 
applicant  to  replace  FAA  mandated 
uniform  qualification  standards  with 
carrier  proposed  alternatives  tailored  to 
specific  aircraft.  They  permit  carriere, 
whose  operations  include  a  mixtiu*  of 
parts  135  and  121,  to  op>erate  imder  a 
single  regulatory  set  of  requirements  for 
training  and  checking.  They  permit  the 
applicant  to  establish  an  annual  training 
and  checking  schedule  for  all  personnel, 
including  pilots-in-command  (PIC),  and 
provide  a  basis  for  extending  that 
interval  under  certain  circimistances. 

From  an  FAA  persj)ective,  the 
overriding  advantage  of  AQP  is  quality 
of  training.  AQP  provides  a  systematic 
basis  for  matching  technology  to 
training  requirements  and  for  approving 
training  program  content  based  on 
relevance  to  operational  performance. 
The  FAA's  goal  for  this  new  program  is 
to  improve  safety  through  improved 
training. 

The  initial  goal  of  the  SFAR  was  to 
improve  flight  crew  performance  by 
providing  alternative  means  of 
complying  with  certain  current 
provisions  in  the  Federal  Aviation 
Regulations  which  may  inhibit 
innovative  use  of  some  modem 
technology  that  could  facilitate  the 
training  of  flight  crewmembers.  The 
SFAR  has  encouraged  carriers  to 
become  innovative  in  their  approach  to 
training.  Based  on  the  aviation  industry 
participation  and  enthusiasm  in  AQP, 
the  extension  of  SFAR  58  is  necessary 
until  the  rulemaking  process  codifies 
AQP  as  a  permanent  regulation. 

Benefit/Coet  Analysis 

AQP  is  not  mandatory.  Consequently, 
those  operators  who  choose  to 
participate  in  the  program  would  do  so 
only  if  it  was  in  their  best  interest. 
Enough  operators  have  found  it  in  their 
best  interest  that  AQP  has  become  an 
important  means  for  meeting  the 
requirements  for  air  carrier  training 
programs.  As  of  March  1995, 18  carriers 
and  2  manufacttirers  have  either  applied 
to  participate  or  are  already 
participating  in  the  program.  AQP  gives 
air  carriers  flexibiUty  in  meeting  the 
safety  goals  of  the  training  programs  in 
parts  121  and  135  without  sacrificing 
any  of  the  safety  benefits  derived  from 
those  programs.  Thus,  extending  AQP 
for  another  5  years  would  not  impose 
any  additional  costs  nor  decrease  the 
present  level  of  safety.  Because  this 
proposal — 1)  is  extending  an  existing 


program;  2)  is  voluntary;  and  3)  has 
become  an  important  means  for  some 
operators  to  comply  with  the  training 
requirements,  the  FAA  finds  that  a  full 
detailed  regulatory  evaluation  is  not 
necessary. 

International  Trade  Impact  Analysis 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  coimtries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  Since  air 
carriere  will  not  participate  in  AQP 
unless  it  was  in  their  best  interest,  they 
likewise  will  not  participate  if  it  would 
impose  a  competitive  disadvantage  on 
them.  Also,  the  concept  of  AQP  is  being 
embraced  by  foreign  operatore  as  well. 

Regulatory  FlexibiUty  Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regiilations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  FAA  Order 
2100.14A  outlines  the  FAA's  procedures 
and  criteria  for  implementing  the  RFA. 
Since  this  proposal  would  extend  what 
has  become  an  important  means  for 
some  air  carriers  to  comply  with 
training  requirements,  the  extension 
vtrill  not  impose  costs  above  those  that 
air  carriers  are  already  incurring,  and 
certainly  not  above  what  they  would 
incur  from  adopting  a  part  121  or  part 
135  training  program.  Thus,  the  rule  if 
issued,  will  not  impose  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  such  a  reg\ilation 
does  not  have  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
document  involves  a  proposal  that 
imposes  no  additional  burden  on  any 
person.  Accordingly,  it  has  been 
determined  that  the  action  does  not 
involve  a  major  rule  under  Executive 
Order  12291;  however,  it  is  significant 
under  DOT  Regulatory  Policies  and 


Procedures  (44  FR  11304;  February  26, 
1979). 

List  of  Subject! 

14  CFR  Part  61 

Air  safety,  Air  transportation. 
Aviation  Safety,  Safety. 

14  CFR  Part  63 

Air  Safety,  Air  Transportation, 
Airmen,  Aviation  safety,  Safety. 
Transportation. 

14  CFR  Part  65 

Airman,  Aviation  safety,  Air 
transportation.  Aircraft. 

14  CFR  Part  108 

Airplane  operator  security.  Aviation 
safety.  Air  transportation.  Air  carriers, 
Airlines,  Security  measures. 
Transportation,  Weapons. 

14  CFR  Part  121 

Aircraft  pilots.  Airmen,  Aviation 
safety.  Pilots,  Safety. 

14  CFR  Part  135 

Air  carriers.  Air  transportation. 
Airmen,  Aviation  safety.  Safety,  Pilots. 

The  Amendment 

In  consideration  of  the  foregoing, 
SFAR  58  (14  CFR  parts  65, 108, 121,  and 
135)  of  the  Federal  Aviation  Regulations 
is  amended  as  follows: 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40113, 44701- 
44703.  44707,  44710,  44712,  44714.  44716, 
44717.44722.45303. 

2.  The  authority  citation  for  part  63  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40108, 40113, 
40114,  44701-44703,  44710,  44712,  44714, 
44716.  44717.  44722,  45302,  46104. 

3.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g};  40113,  44701- 
44703,  44710.  44712.  44714,  44716.  44717. 
447222,  45303. 

4.  The  authority  citation  for  part  108 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40108. 40113, 
40114.  40119,  44701.  44702.  44705,  44712, 
44714.  44716,  44717.  44722,  44901-44903, 
44906.  44912.  44935-44938,  45302,  46104, 
48107. 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101.  40105. 
40113.  44701-44702.  44704-44705. 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153.  40101. 
40105.  44113.  44701-44705,  44707-44717, 
44722,  45303. 
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7.  SFAR  58  is  amended  by  revising 
the  expintion  date  in  paragraph  13. 

•       •       •       *       • 

13.  Expiration.  Thia  Special  Federal 
Aviation  Regulation  tenninate*  on  October  2, 
2000  unless  sooner  terminated. 

Issued  in  Washington,  0.C  on  Friday, 
August  11, 1995. 
ThMaas  C  Accardi, 
Director,  Fligfit  Stcmdards  Service. 
(FR  Doa  9S-20406  Filed  8-14-95;  12:54  pm] 
■UMQ  OOM  4»M-ia-M 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6814 40451 

6815 40736 

Executive  Orders: 
July  9, 1910  (Revoked 

in  part  by  P.L.O.     . 

7153) 42067 

12967 39623 

12968 40245 

12969 40989 

AdminislrMlve  Orders: 
Memorandums: 

Augusts,  1995 41791 

August  10,  1995 42023 

Presidential  Determinations: 
No.  95-32  of  July  28, 

1 995 40255 

No.  95-33  of  July  31, 

1 995 » 40257 

4  CFR 

21 40737 

5  CFR 

316 :. 391 01 

532 40744 

581 42425 

1 201 40744 


2421 39878 

2422 39878 

7  CFR 

51 39241 

301 39101,  39835,  40053, 

40993 

319 39101 

400 40054,  40055 

401 40056 

402 40055 

404 40055 

800 39242 

802 42429 

905 40056 

922 39104 

923 39104 

924 39104 

929 40745 

931 40068 

948 391 05,  40259 

959 40747 

981 40059 

982 40061 

984 40063 

989 39837 

993 391 07 

1 1 26 40260 

Proposed  Rulea: 

58 40115 

273 40311 

319 _ 39888,  39889 


353 42472 

354 42472 

987 40116 

1030 41833 

1 065 41 833 

1 068. „ 41 833 

1076 41833 

1 079 41 833 

1280 40313 

8  CFR 

103 ^ 40064 

212 40064 

217 V 40064 

235 40064 

264 40064 

286 40064 

9  CFR 

160 39840 

161 39840 

Proposed  Rulea: 

94 „ 39890 

308 41029 

310 41029 

318 41029 

320 41029 

325 41029 

326 ..„ 41029 

327 41029 

381 41 029 

10  CFR 

Propoaed  Rules: 

20 40117 

30 40117 

40 401 1 7 

50 401 1 7 

51 401 17 

60 42079 

70 401 1 7 

72 401 17,  42079 

73 :. 42079 

75 42079 

490 40539 

600 40323 


11  CFR 

106 

9002 

9003 

9004 

9006 

9007 

9008 

9032 

9033 

9034 

9036 

9037 

9038 

9039 


..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
.42429 
..42429 
.42429 
.42429 
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12CFR 

3 

..39226 

39490 

6 

.39226 

208 

225 

..39226 

39490 
.392P6 

325 

..39226 

39490 

327 

565  

..42680 

42741 
.^9?26 

567 

611 

..39226,  42025 
42029 

618 

..42029 

620  .... 

..42029 

Proposed  RultK 

3 

.39495 

208  

..39495 

325  

..39495 

327 

..40776 

701 

..39273 

741 

..39274 

14  CFR 

25 

...39625 

.42029 

39 39243.  39245,  39627, 

39628,  39631 ,  39633,  39635, 

39637,  39842,  40748,  40750. 

40753,  40755,  40993,  41793, 

41795 

71 39247,  39638,  39639. 

40069,  41798,  41799,  42031, 
42429,  42430.  42431 

73 40994 

97 40070,40071 

1 89 3961 4 

1 41160 

39 40118,  40782,  40783, 

41030,  41868,  42479 

61 - 41 160,  42764 

63 42764 

65 42764 

71 39280,  39893,  39894, 

40020,  40227 

108 42764 

121 41992,  42764 

125 41992 

1 27 41992 

1 35 41992,  42764 

141 „ 41160 

143 41160 

145 41992 

15CFR 

902 39248 

905 39249 

Proposad  RuIm: 

801 40336 

806 39128 

944 40540 

990 39804 

16CFR 

3 „ 39640 

14 42031 

234 40262 

237 40263 

242 40265 

248 40267 

252 40453 

800 40704 

803 407CI4 

1 117 41799 

1 500 40785.  41 801 

PropoMd  RutaK 

3 42481 


17CFR 

30 ™ 41802 

200 ;. 39643 

240 40994 

Proposed  Rules: 

270 39674,39592 

274 39574 


18CFR 

35 

284 

284 


.39251 
.39252 

..39895 


19CFR 

19 42431 

101 41804 

122 _ .41804 

1 32 391 08 

191 40995 

20CFR 

335 40073 

404 42431 

422 42431 

Proposed  Rules: 

230 42482 

416 40542 

21  CFR 

73 „ 41803 

175 39^ 

176 39645 

177 39647.40073 

178 39648 

310 42435 

510 39846,  40454,  40455 

520.... 39846,40454 

522 39846 

529 40455 

524 39846 

558 39846,  39847 

1309 42436 

1310 42436 

Proposed  Rules: 

801 41314 

803 41314 

804 41314 

897 41314 

22  CFR 

41 42034 

213 „ .40456 


24  CFR 

25 _. 

26 

202 

203 


39236 

39236 

39236 

42754 

206 42754 

300 „ 42012 

310 .42012 

320 _ 42012 

330 „ _ 42012 

340 42012 

350 42012 

360 42012 

370 42012 

380 42012 

390 42012 

395 42012 

888 42222,  42230 

1710 42436 

Proposed  Rules: 
888 


...42290 


26  CFR 

1 39649.  40075.  40997 

31 39109 

40 40079 

48... 40079 

301 39652,  40086 

602 40079,  40997 

Proposed  Rules: 

1 39896,  39902,  40792, 

40794,  40796 
301 39903 

28  CFR 

2 40092,  40094.  40270 


29  CFR 

20 

41016 

1910 

„„ 40457 

1926 

39254 

2200 

41805 

2606 

39848 

2609 

39848 

2619 

42037 

2676 

42037 

Proposed  Rules: 

1910 

39281 

2510 

39208 

2615 

41033 

30  CFR 

901 

42040 

946 

40271 

948 

206 

250 

. 42437 

.40120,40127 
41034 

256 

41034 

31  CFR 

0 

42042 

515 

39255 

Proposed  Rules: 
1 

40797 

103 

39665 

32  CFR 

92 

40277 

Proposed  Rules: 
220 

39285 

33  CFR 

100 

40096 

117 

40097 

126 

39788 

127 

39788 

137 

39849 

165 40458-  41017.  41018 

Proposed  Rules: 
1 

39130 

117 

..39287,  40138 

165 

40643 

183 

40545 

34  CFR 

76 

41286 

366 

39216 

667 

41286 

668  

42408 

Proposed  Rules: 
345 

40688 

371 

42490 

36  CFR 

7 

39257 

242 40569,40461 

1253 40416 

Proposed  Rules: 

13 40798 

242....: 42085 

1415 39905 

37  CFR 

1 41018 

2 41018 

7 41018 

401 41811 

Proposed  Rules: 

1 41035,42352 

3 42352 

5 „ 42352 


38  CFR 

2 


..40756 


39  CFR 

111 


.39111 


40  CFR 

9 _ 40474 

51 „.40098,  40465 

52 39115,  39258,  39851, 

39855,  39857,  40101 .  40285, 

40286,  40291,  40292,  40465, 

40758,  42042 

61 39263 

70 39862,  40101.  42045 

75 40295 

80 40006 

81 39115,  39258,  39857, 

40297 

82 40420 

86 39264,40474 

93 40098 

122 40230 

124 „..„ 40230 

136 39586 

180 40498,  40500,  40503, 

42443,  42446.  42447,  42449, 
42450,  42453,  42456,  42458 

185 40503,  42453,  42456, 

42458,  42460 

186 42460 

195 „ 41813 

258 40104 

261 41 81 7 

271 41 81 8,  42046 

712 39654 

Proposed  Rules: 

Ch.  1 39668 

9 41870 

51 39297 

52 39298,  39907,  39910, 

3991 1 ,  40139,  40338,  40799, 
42130,42491 

60 41870 

61 39299 

70 39911,40140 

80 „ 40009 

81 39298,  39911.  40338 

180 39299,  39302,  40545, 

42494 

185 39302 

194 39131 

258 40799 

260 41870 

262 41870 

264 41870 

265 41870 

270 41870 

271 .>.... 41 870 
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300 41051 

302 „ 40042 

355..„ 40042 

372 39132 

433 40145 

438- 40145 

484 40145 

41  CFR 

Ch.  114 i9864 

42  CFR 

409 39122 

41 1 „ , 41914 

484... .; 39122 

Proposed  Rules: 

412 39304 

413 » 39304 

424 „ 39304 

485 .....39304 

489 39304 

43  CFR 

PuMic  Land  Orders: 

7149 39655 

7150 39655 

71 53 42067 

44  CFR 

64 391 23,  42462 

66 39865,39867 

67 39868 

PraoosAd  Rutoft: 

10 39694 

67 39912 

46  CFR 

1 1 40505 

1160 42464 

1356 40505 

46  CFR 

30 39267.  40227.  41157 

67 40238 

150 39267,  40227.  41157 

160..... 39268 

387 42466 

5 39306 

10 39306 

12 39306,  401 45 

15 39306 

16 40145 

47  CFR 

1 39268,  39656,  40712 

2 39657 

15 40760 

26 - 40712 

64 42068 

68 42068 

73 39127,  39659,  40105, 

40301,  40761,  41027,  42069 

87 40227 

90 39660 

PropoMd  Rulos: 

1 39134 


61 39136 

64 39136 

69 39136 

73 39141,  39142,  39143, 

39308,  40146,  40812,  40813, 
40814,41870,42130 

48  CFR 

Ch. » 42648 

Ch.  II 401 05 

1 42649,  42664 

2 42652 

4 42649.42652 

5 42652 

6.. 42652.42664 

1 4 42649.  42652 

1 5 42649,  42652 

17 42652 

19 r. 42652 

25..'. 42649,42652 

31 .42657,  42659,  42662 

36...„ 42652 

37 42659 

42 42657,  42659,  42663 

50 „ 42649 

51 42652 

52 42649,  42652,  42657, 

42659,  42663 

206 40106 

207 40106 

215 40106 

219 40106,  41 157 

227 41157 

235; .'...40107 

252 40106 

501 401 07 

519 „ ..: 39660 

552 >.„.. 39660 

601 _ 39661 

602 39661 

605 39661 

606 39661 

609 39661 

610 39661 

613 39661 

616 39661 

619 39661 

625 „ „ 39661 

636 39661 

637 39661 

653 39661 

939 39871 

1801 40508 

1803 40508 

1 804 „ 40508 

1805 .". 40508 

1808 40508 

1 809 40508 

1810 40508 

1 812 40508 

1814 40508 

1815 40508 

1 819 40508 

1822 40508 

1825 40508 

1827 40508 

1829 40508 

1831 40508 


1833 40508 

1835 ..„ „ 40508 

1837 40508 

1839 40508 

1846 40508 

1849 40508 

1850 40508 

1852 40508 

1853 40508 

1870 40508 

2801 „ 40108 

2802 40108 

2804 , 40108 

2805 40108 

2807 40108 

2808 40108 

2809 401 08 

2810 40108 

2812 40108 

2813 40108 

2814 40108 

2815 40108 

2816 40108 

2817 _ 40108 

2828 40108 

2829 401 08 

2830 40108 

2832 „ 401 08 

2833 40108 

2835 40108 

2845 40108 

2852 „ 40108 

2870 40108 

Proposed  Rules: 

209 40146 

216 401 46 

217 401 46 

246 40146 

252 40146 

49  CFR 

171 39608.  40030 

172 39608,  39991 ,  40030 

173 40030 

178 40030 

192 „ 41821 

390 40761 

571 41 028 

575 39269 

653 39618 

654 39618 

800 401 1 1 

830 401 1 1 

831 i 401 1 1 

1023 39874 

Proposed  Ruler 

5 39919 

571 39308,  42496 

575 42496 

1 051 40548 

1220 40548 

1312 39143 

50  CFR 

2 40301 

1 00 40459,  40461 

204 39248 


210 39271 

21 6 39271 

250 .39271 

270 .39271 

285 42469 

301 39663,  40227 

604 39271 

625 40113 

640 41828 

661 39991,  40302.  42469 

662 40303 

663 39875 

671 40763 

672 40304,40763 

673 42070 

675 39877,  40304,  40763 

676 40304,  40763 

677 40763.42470 

Proposed  Rules: 

Ch.  Vi 40340,  40815 

17 39309,  39314.  39326, 

39337.  40149.  40339.  40549. 
42140 

23 39347 

32 „ 42668 

1 00 42085 

402 39921 

638 „.....40150 

642 _ 39698 

646 - .40815 

649 40341 

650 40341 

651 40341 

663 .39144 

697 39700 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  beconie  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supehntendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  2161/P.L.  104-22 

To  extend  auttx>rities  under 
the  Middle  East  Peace 
Facilitation  Act  of  1994  until 
October  1,  1995,  and  for  otfier 
purposes.  (Aug.  14,  1995;  109 
Stat.  260;  1  page) 

Last  List  August  8,  1995 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscr^)ti(Hl 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  whea.  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
lik&  Vop^m  of  yova  label  as  shown  in  Ms  exan^le: 


A  fcnewal  notice  will  be 
lent  appiaximacely  90  days 
befbfc  this  dace. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


/  ,„„, 

:AFR     SMITH212J 

DEC95  R  1 

:AFRD0     SMITH212J 

DEC95  R  1 

• 
• 
• 

:jc»!n  smith 

:  JOHN  SMITH 

• 
• 

:  212  MAIN  STREET 

:  212  MAIN  STREET 

• 
• 

: PORESTVILLE  MD  20747 

• 

•••••••••••••••••••• 

••••• 

:  PORESTVILLE  MD  20747 

•••••••••••••••••••• 

: 

• 
• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  pnxnptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail        ji 
Stop:  SSOM,  Washington,  DC  20402-9375.  r 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


»  •  ^B  ••■••^B  •■ 


Superintendent  of  Documents  Subscription  Order  Fomt     ChargmyouronlBr. 


To  tax  your  orders  (202)  512-2233 


*5468 

EjYcSi  please  errter  my  sut>scripftions  as  folows: 

subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $. 


..  (Include 


regular  shipping  and  harKlling.)  Price  subject  to  change. 


Cofupany  or  paraonal  nam* 

(Please  type  or  print) 

MMontt  addfMa/anention  me 

Street  addraM 

City,  Stale.  Zip  code 

Deytime  phone  including  area  code 

Purchase ordernumber  (optionaO 


For  privacy,  checic  box  beiow: 

□  Do  not  niai<e  my  name  availat)le  to  other  mailers 
Checic  method  of  payment 

a  Check  payable  to  Superintendent  of  DocunDents 

□  GPO  Deposit  Account   I    II    II    iTI-n 

□  VISA      □  MasterCard    Mil    ((expiration  date) 

I  I  I  I  I  I  I  I  I  I  M  I  I  I  I  I  im 

ThaNtyou  for  your  order! 

AutiK>rizing  signature  ^o'^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  soiuce  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Processing  Code: 

*7296 


Charge  your  order. 
It's  easy! 


i^^^ 


To  fax  your  orders  (202)  61 2-2250 

'J  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  numlser  (optional) 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


(Please  type  or  print) 


Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |-   |  -  Q 

□  VISA     □  MasterCard 


(expiration  date) 


Thank  you  for  your  order! 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


f:      5 


iT^ 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  procwsing  code:  •5133  Charg»  your  ordf. 

'^rr^o  IT*  •My!    

Y  Il»i3,  please  send  me  the  foUowing  indicated  publications:  To  to  your  ofdM*  ond  lnqu»rto«-(202)  512-2250 


*i>i« 


.  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


.  Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


nease  Type  or  Print 
2. 


(Company  or  penonal  name) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  addieu) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


-D 


(City,  State,  ZIP  Code) 


L 


± 


(Credit  card  expiration  date) 


Tluaik  you  for  your  order! 


(Daytime  phone  including  area  code)  _^__ 

(Signature) 

4.  Madl  Td:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 


Public  Laws 


104th  Congr»M,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  sooo  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individuai  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newty  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

_  • 
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Presidential  Documents 


Notice  of  August  15,  1995 

ContinuatiGn  of  Emergency  Regarding  Export  Control 
Regulations 


On  August  19,  1994,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  seq.), 
I  issued  Executive  Order  No.  12924.  In  that  order,  I  declared  a  national 
emCTgency  with  respect  to  the  unusual  and  extraordinary  threat  to  the  na- 
tional security,  foreign  policy,  and  economy  of  the  United  States  in  light 
of  the  expiration  of  the  Export  Administration  Act  of  1979,  as  amended 
(50  U.S.C.  2401  et  seq.).  Because  the  Export  Administration  Act  has  not 
been  renewed  by  the  Congress,  the  national  emergency  declared  on  August 
19,  1994,  must  continue  in  effect  beyond  August  19,  1995.  Therefore,  in 
accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C. 
1622(d)),  I  am  continuing  the  national  emergency  declared  in  Executive 
Order  No.  12924. 

This  notide  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


\ys^xjX9Jj^^^\KMf^k-^ 


THE  WHITE  HOUSE. 
August  15,  1995. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart915 

[Docket  No.  FV95-ei5-1IFR] 

Avocados  Grown  in  South  Florida; 
Revision  of  Grade  Requirements  for 
Certain  Florida  Avocados 

AGENCY:  Agriculttiral  Marketing  Servdce, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  revises 
grade  requirements  for  fresh  Florida 
avocados  shipped  in  certain  containers 
to  destinations  within  the  production 
area  in  Florida.  The  marketing  order 
regulates  the  handling  of  avocados 
grown  in  South  Florida  and  is 
administered  locally  by  the  Florida 
Avocado  Administrative  Committee 
(committee).  This  rule  will  enable 
Florida  growers  and  handlers  to  market 
a  larger  percentage  of  their  crop  in  the 
production  area,  in  response  to  demand. 
DATES:  Effective  on  August  17, 1995; 
comments  which  are  received  by 
September  18, 1995  will  be  considered 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  eae 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS,, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX 
Number  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  FederaJ  Register  and  will  be 
made  available  for  pubUc  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 


P.O.  Box  2276,  Winter  Haven.  Florida 
33883-2276;  telephone:  813-299-4770; 
or  Caroline  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA,  room  2522-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202) 720-8139. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
915  (7  CFR  Part  915),  regulating  the 
handling  of  avocados  growrn  in  South 
Florida,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruluig  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruUng. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  avocados  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  95  producers  of 
avocados  in  the  regulated  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  South  Florida 
avocados  may  be  classified  as  small 
entities. 

This  rule  invites  comments  on  a 
change  in  grade  requirements  for 
Florida  avocados.  This  rule  revises  the 
order's  rules  and  regulations  by 
removing  all  grade  requirements  for 
fresh  avocados  shipped  to  destinations 
within  the  production  area  in  Florida 
packed  in  containers  other  than  those 
authorized  under  §  915.305.  The 
committee  met  July  12, 1995,  and 
unanimously  recommended  this  action. 

Sections  915.50  and  915.52  provide 
the  authority  for  the  committee  to 
recommend  various  regulations  and 
modifications,  suspension,  or 
termination  of  regulations  to  the 
Secretary.  Section  915.306  of  the 
regulations  specifies  grade,  pack,  and 
container  marking  regulations  for  fresh 
shipments  of  avocados  grown  in 
Florida.  Currently  §915.306  of  the  order 
specifies  that  aU  fresh  Florida  avocados 
must  grade  at  least  U.S.  No.  2,  when 
shipped  in  any  container. 

This  rule  revises  §  915.306  by 
removing  all  grade  requirements  for 
fresh  avocados  shipped  to  destinations 
within  the  Florida  production  area 
packed  in  containers  other  than  those 
authorized  under  §915.305.  Section 
915.306  was  amended  through  a 
proposed  rule  published  at  56  FR  4953 
on  February  7, 1991,  and  finalized  at  56 
FR  36079  on  July  31,  1991.  That 
amendment  estabUshed  a  minimum 
grade  requirement  of  U.S.  No.  2  and 
container  marking  and  sealing 
requirements  for  Florida  avocados 
handled  to  points  within  the  prodnrt'.or> 
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area  (South  Florida).  This  rule  was 
established  prior  to  Hurricane  Andrew 
when  avocados  were  plentiful. 
Shipments  of  poorer  quahty  avocados  to 
the  markets  within  the  production  area 
depressed  prices  for  tjetter  quahty 
avocados  and  resulted  in  lower  overall 
returns  to  producers.  Plentiful  supphes 
of  avocados  had  allowed  for  higher 
quahty  avocados  to  be  offered  at  a 
relatively  lower  cost,  encouraging 
consiunption  by  presenting  a  higher 
quahty  product. 

However,  Hurricane  Andrew,"  in 
August  of  1992,  reduced  production 
acreage  from  approximately  9,000  acres 
to  less  than  6,000  acres  with  many  non- 
producing  trees  in  the  remaining 
acreage.  Production  in  the  1991-92 
season  was  1,110,105  bushels.  In  the 
1992-93  season,  production  fell  to 
283,666  bushels  and  in  the  1993-94 
season  it  was  at  174,712  bushels.  In 
response  to  this  reduced  production  the 
conunittee  requested  and  was  granted  a 
temporary  suspension  of  grade 
requirements  for  fresh  avocados  shipped 
in  certain  containers  to  destinations 
within  the  production  area  in  Florida. 
The  relaxation  for  the  1993-94  season 
was  pubhshed  as  a  final  rule  at  58  FR 
34684,  on  June  29, 1993,  and  for  the 
1994-95  season  by  a  final  rule 
pubhshed  at  59  FR  33417  on  June  29, 
1994.  These  temporary  relaxations  were 
requested  and  granted  luider  the 
assumption  that  production  would 
return  to  pre-Hurricane  Andrew  levels. 

Although  the  1994-95  season 
recovered  to  778,951  bushels,  it  is  still 
well  below  the  levels  reached  prior  to 
the  hurricane.  Also,  changing  economic 
and  environmental  priorities  of  the 
South  Florida  area  are  capping  the 
growth  on  Florida  avocado  production. 
Futiue  production  is  expected  to  remain 
flat  at  approximately  700,000  bushels 
annually,  or  to  increase  only  shghtly. 
The  committee  considers  production 
levels  set  prior  to  Hiuricane  Andrew  as 
unattainable. 

The  temporary  grade  relaxations  of 
the  last  two  seasons  were  successful  in 
making  additional  supphes  of  fruit 
available  to  meet  consiuner  needs 
consistent  with  crop  and  market 
conditions.  The  relaxations 
demonstrated  that  there  is  a  market  for 
lower  quahty  avocados  in  the 
production  area.  Also,  better  quality 
avocados  did  not  suffer  depressed  prices 
due  to  the  availabihty  of  the  lower 
quahty  fiiiit. 

The  container  and  marking 
requirements  clearly  identify  graded 
avocados  from  non-graded  avocados. 
Those  avocados  sold  in  the  production 
area  which  are  not  subject  to  grade 
cannot  be  packed  in  regulated 


containers.  This  allows  customers  to 
readily  identify  graded  versus  those  not 
meeting  grade. 

This  relaxation  will  provide  Florida 
avocado  growers  and  handlers  with  an 
opportunity  to  sell,  in  the  production 
area,  fresh  avocados  which  would 
otherwise  be  ciilled  during  the  packing 
process,  thus  making  additional 
avocados  available  to  consumers.  This 
rule  is  expected  to  facihtate  the 
movement  of  fresh  market  avocados 
sold  within  the  production  area. 

This  relaxation  will  only  apply  to 
Florida  avocados  shipped  to 
destinations  within  the  production  area. 
Thus,  the  U.S.  No.  2  grade  requirement 
will  continue  to  apply  unchanged  to 
avocados  shipped  to  destinations 
outside  the  production  area,  as  well  as 
to  all  avocados  shipped  to  any 
destination  in  those  containers  whose 
size  and  type  are  specified  in  §  915.305. 
Also  imchanged  by  this  action  are 
ciurent  maturity,  container,  pack  and 
inspection  requirements  for  all  fresh 
Florida  avocado  shipments  under  the 
avocado  marketing  order. 

Avocados  imported  into  the  United 
States  must  grade  at  least  U.S.  No.  2,  as 
provided  in  §944.28  (7  CFR  944.28). 
Since  this  rule  does  not  change  the 
minimiun  grade  requirement  of  U.S.  No. 
2  specified  in  §915.306  for  avocados 
handled  to  points  outside  the 
production  area,  there  is  no  need  to 
change  the  avocado  import  regulation. 
Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
requires  that  whenever  specified 
commodities,  including  avocados,  are 
regulated  imder  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  must  meet  the  same  or 
comparable  grade,  size,  quahty,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  relax  the  grade  requirements  for 
certain  avocados  grown  in  Florida.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers  and  handlers  since  it  will 
permit  avocado  handlers  to  make 
additional  supphes  of  fruit  available  to 
meet  consumer  needs  consistent  with 
crop  and  market  conditions. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 


hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
foimd  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
imnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  imtil  30  days 
after  pubhcation  in  the  Federal  Register 
because:  (1)  This  action  relaxes  grade 
requirements  currentiy  in  effect  for 
avocados  grown  in  Florida;  (2)  Florida 
avocado  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  a 
pubhc  meeting,  and  they  wall  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  since  Florida 
avocado  shipments  began  on  May  29, 
1995,  this  rule  needs  to  be  in  effect  as 
soon  as  possible  to  cover  as  much  of  the 
crop  as  possible;  and  (4)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finahzation  of  this 
rule. 

List  of  Sub)ecfs  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  915.306  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§  91 5.306    Floiida  avocado  grade,  pack, 
and  container  martdng  regulation. 

(a)  *  *  * 

(7)  Notwithstanding  the  provisions  in 
this  section,  such  avocados  may  be 
handled  not  subject  to  the  grade 
requirements  specified  in  paragraph 
(a)(1)  of  this  section  when  they  are 
shipped  in  containers  other  than  those 
authorized  under  §  915.305  to 
destinations  within  the  production  area. 
*        *        •        «        * 

Dated:  August  11, 1995. 

Terry  C.  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  95-20352  Filed  &-16-95;  8:45  ami 
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7  CFR  Part  927 

[Docket  No.  FV9&-e27-1iFR] 

Expenses  and  Assessment  Rate  for 
the  1995-96  Fiscal  Year;  Winter  Pears 
Qrown  In  Oregon,  Washington,  and 
Cailfomla 

agency:  Agricvdtural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule, 
authorizes  expenses  and  estabhshes  an 
assessment  rate  for  the  Winter  Fear 
Control  Committee  (Committee)  under 
Marketmg  Order  No.  927  for  the  1995- 
96  fiscal  year.  Authorization  of  this 
budget  enables  the  Committee  to  inciu' 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 

DATES:  Effective  begiiming  July  1, 1995, 
through  Jime  30, 1996.  Comments 
"received  by  September  18, 1995  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  vmtten  comments 
concerning  this  interim  final  rule. 
Conunents  must  be  sent  in  triphcate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketmg  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  Green- 
Wyatt  Federal  Building,  room  369, 
Portland,  Oregon,  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder 
Marketing  Agreement  and  Order  No. 
927  (7  CFR  Part  927)  regulating  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California. 
The  agreement  and  order  are  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  heremafter  referred  to 
as  the  Act. 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  winter  pears  grown  in  Oregon, 
Washington,  and  Cahfomia  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
apphcable  to  all  assessable  pears 
handled  during  the  1995-96  fiscal  year, 
which  begins  July  1, 1995,  and  ends 
Jime  30, 1996.  This  interim  final  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  pohcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obhgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
m  the  Regulatory  Flexibihty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biutlened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 

There  are  approximately  90  handlers 
of  winter  pears  regidated  imder  the 
marketing  order  each  season  and 
approximately  1,850  winter  pear 
producers  in  Oregon,  Washington,  and 
Cahfomia.  Small  agricultural  producers 
have  been  defined  by  the  Small 


Business  Administration  [13  CFR 
§  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Oregon,  Washington,  and 
Cahfomia  winter  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  winter  pears  handled  from 
the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oregon,  Washington,  and  California 
wdnter  pears.  They  are  famihar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  pubhc 
meetings.  Thus,  all  directiy  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  pears.  Because  this  rate  is 
apphed  to  actual  shipments,  it  must  be 
estabhshed  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  Jime  27, 1995, 
and  unanimously  recommended  total 
expenses  of  $7,384,440  for  the  1995-96 
fiscal  year.  In  comparison,  the  1994-95 
fiscal  year  expense  amount  was 
$6,835,926,  which  is  $548,514  less  than 
the  amount  recommended  for  the 
current  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,405  per  standard  box,  or  equivalent 
for  winter  pears.  The  Committee  did  not 
recommend  a  supplemental  assessment 
rate  for  Anjou  variety  pears  this  fiscal 
year.  In  comparison,  this  rate  of 
assessment  is  $0,025  less  the  the  $0.43 
assessment  rate  approved  for  the  1994- 
95  fiscal  year. 

The  rate  of  assessment,  when  apphed 
to  anticipated  winter  pear  shipments  of 
16,171,000  boxes  or  equivalent,  will 
yield  a  total  of  $6,549,296  in  assessment 
income.  Assessment  income,  along  with 
$340,000  from  other  income  sources, 
and  $645,144  from  the  Committee's 
reserve  funds,  will  be  adequate  to  cover 
budgeted  expenses. 
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Major  expense  categories  for  the 
1995-96  fiscal  year  include  $6,064,163 
for  advertising,  $417,934  for 
contingency,  $323,422  for  winter  pear 
improvement,  and  $147,152  for  salaries. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
mariceting  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  pohcy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  pubhc  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufGdent  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1, 1995,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  winter  pears  handled 
dining  the  fiscal  year;  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at 
pubhc  meetings  and  which  is  similar  to 
budgets  issued  in  past  years;  an4  (4)  this 
interim  final  rule  provides  a  30-day 
conunent  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Sublects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON.  WASHINGTON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 


2.  A  new  §  927.235  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  927.235    Expenses  and  assessment 

Expenses  of  $7,384,440  by  the  Winter 
Pear  Control  Committee  are  authorized 
and  an  assessment  rate  of  $0,405  per 
standard  box,  or  equivalent,  on 
assessable  winter  pears  is  estabhshed 
for  the  fiscal  year  ending  Jime  30, 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  11, 1995. 
Tenry  C  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  95-20353  Filed  8-16-95;  8:45  am] 
BUJJNQ  CODE  3410-02-P 

7  CFR  Parts  932  and  944 
[Docket  No.  FV95-«32-1  IFR] 

Olives  Grown  in  California  and 
Importsd  Olives;  Establishment  of 
Limited  Use  Olive  Grade  and  Size 
Requirements  During  the  1995-86 
Crop  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  hiterim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  the  use  of  smaller  sized 
oUves  in  the  production  of  Umited  use 
styles  for  California  olives  during  the 
1995-96  crop  year.  This  rule  is  intended 
to  allow  more  oUves  into  fresh  market 
channels  and  is  consistent  with  current 
market  demand  for  olives.  As  required 
imder  section  8e  of  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  this 
rule  also  changes  the  import  regulation 
so  that  it  conforms  with  the 
requirements  established  under  the 
Cahfomia  oUve  marketing  order. 
DATES:  Effective  August  21, 1995; 
comments  received  by  September  18, 
1995  wiU  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  tripficate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
niunber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  ^d 
will  be  made  available  for  pubhc 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Cahfomia  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  2202  Monterey 
Street,  suite  102-B,  Fresno,  CA  93721, 
telephone  (209)  487-5901;  or  Caroline 
C.  lliorpe.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  146  and  Order  No.  932  (7  CFR  Part 
932),  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  also  issued  imder  section 
8e  of  the  Act,  which  requires  the 
Secretary  of  Agricultiue  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities, 
including  ohves,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  regulated  imder 
the  Federal  marketing  orders. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conjformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confUct  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
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prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibihty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 
bnport  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  5  handlers  of  Cahfomia 
ohves  who  will  be  subject  to  regulation 
under  the  order  during  the  current 
season,  and  there  are  about  1,200  oUve 
producers  in  California.  There  are 
approximately  25  importers  of  ohves 
subject  to  the  ohve  import  regulation. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (913  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $500,000;  and  small  agricultural 
service  firms,  which  includes  handlers 
and  importers,  have  been  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$5,000,000.  None  of  the  domestic  o^ve 
handlers  may  be  classified  as  small 
entities.  The  majority  of  ohve  producers 
and  importers  may  be  classified  as  small 
entities. 

Nearly  all  of  the  ohves  grown  in  the 
United  States  are  produced  in 
Cahfomia.  Cahfomia  ohves  are 
primarily  used  for  canned  black  ri|>e 
whole  and  whole  pitied  ohves  which 
are  eaten  out  of  hand  as  hors  d'oeuvres 
or  used  as  an  ingredient  in  cooking  and 
in  salads.  The  canned  ripe  ohve  market 
is  essentially  a  domestic  market.  A  few 
shipments  of  Cahfomia  ohves  are 
exported. 

Ohve  production  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972- 
73  crop  year  to  a  high  of  163,023  tons 
during  the  1992-93  crop  year.  The 
Cahfomia  Ohve  Commitiee  (committee) 
indicated  that  1994-95  production 
totalled  about  80,925  tons.  Total 
production  for  the  1995-96  crop  year  is 
estimated  to  be  75,500  tons.  This  is  the 
first  time  that  there  have  been  two 
consecutive  years  of  declining 
production.  The  unprecedented  and 
unusual  rains,  poor  pollination,  and 


cool  weather  during  the  Spring  of  this 
year  have  resulted  in  a  lower  &an 
normal  fruit  crop  set  on  the  trees. 

Ohve.trees  generally  need  to  restore 
their  nutrients  from  one  season  to  the 
next,  resulting  in  various  varieties  of 
ohves  produced  in  Cahfomia  having 
alternate  bearing  characteristics.  This 
may  result  in  high  production  one  year 
and  low  the  next,  which  can  cause  the 
total  crop  to  vary  greatiy  from  year  to 
year. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  provides  that  processed  ohves 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  use  styles  if 
recommended  by  the  committee  and 
approved  by  the  Secretary.  The 
minimum  sizes  which  can  be  authorized 
for  limited  uses  were  estabhshed  in  a 
1971  amendment  to  the  marketing 
order.  Ohves  smaller  than  the 
prescribed  minimum  sizes  which  are 
authorized  for  limited  uses  must  be 
disposed  of  through  less  profitable  non- 
canning  uses  such  as  crushing  for  oil. 
Returns  to  producers  are  lower  on  fruit 
used  for  such  purposes.  The  use  of 
smaller  sized  ohves  for  limited  use 
styles  has  been  authorized  in  aU  but  two 
crop  years  since  the  order  was 
promulgated  in  1965. 

This  rule  will  help  growers  and 
handlers  meet  the  growing  market 
demand  for  limited  use  style  olives 
based  upon  current  conditions.  This 
demand  can  be  illustrated  in  the  record 
of  shipments  of  shced  ohves  in  the 
previous  three  years.  Shipments  of  one 
type  of  limited  use  style  fruit  (shced) 
totalled  over  29,000  tons  in  the  1992-93 
season,  34,000  tons  in  the  1993-94 
season,  and  an  estimated  30,000  tons  in 
the  1994-95  season.  The  limited  use 
size  requirements  allow  the  use  of  sizes 
which  would  otherwise  have  to  be 
disposed  of  for  less  profitable,  non- 
canning  uses.  Permitting  the  use  of  such 
smaller  olives  for  limited  use  styles 
would,  therefore,  improve  grower 
returns. 

On  July  12, 1995,  the  committee 
recommended,  by  a  unanimous  vote, 
estabhshment  of  grade  and  size 
regulations  for  limited  use  size  ohves 
diuing  the  1995-96  crop  year  pursuant 
to  paragraph  (a)(3)  of  §  932.52  of  the 
order. 

Based  on  past  production  and 
marketing  experience,  the  committee 
beheves  that  handlers  will  need  smaller 
sized  ohves  during  the  1995-96  crop 
year  to  meet  market  demand  for  limited 
use  styles  of  canned  ohves.  Limited  use 
size  ohves  are  too  small  to  meet  the 
minimum  size  requirements  established 
for  whole  and  whole  pitted  canned  ripe 
ohves.  However,  they  are  large  enough 


to  be  suitable  for  processing  into  limited 
use  styles  such  as  wedges,  halves,  shoes, 
or  segments.  Absent  this  action,  ohves 
which  are  smaller  than  those  authorized 
for  whole  and  whole  pitted  canning 
uses  would  have  to  be  disposed  of  by 
handlers  into  non-canning  uses  such  as 
crushing  into  oil. 

The  specified  sizes  for  the  different 
ohve  variety  groups  are  the  minimnin 
sizes  which  are  deemed  desirable  for 
use  in  the  production  of  hmited  use 
styles  at  this  time.  As  in  past  years, 
permitting  the  use  of  the  smaller  ohves 
in  the  production  of  limited  use  styles 
allows  handlers  to  take  advantage  of  the 
strong  market  for  halved,  segmented, 
shced,  and  chopped  canned  ripe  ohves. 
Handlers  will  be  able  to  maricet  more 
ohves  than  would  be  permitted  in  the 
absence  of  this  relaxation  in  size 
requirements. 

Also,  the  committee  estimates  that 
production  for  this  crop  year  is  expected 
to  be  at  75,500  tons,  which  is  smaller 
than  the  previous  two  seasons.  The 
1993-94  and  1994-95  crop  years 
produced  larger  crops  of  120,049  tons, 
and  80,925  tons,  respectively. 

During  years  with  large  ohve  crops, 
the  ratio  of  limited  use  size  ohves  to 
other  sizes  tends  to  be  higher;  there  may 
be  more  limited  use  size  ohves  in 
proportion  to  the  other  sizes.  During 
years  with  small  ohve  crops,  the  ratio  of 
smaller  ohves  to  other  sizes  tends  to  be 
smaller;  there  may  be  fewer  limited  use 
size  ohves  in  proportion  to  the  other 
sizes.  The  increased  availabihty  of 
limited  use  size  fruit  can  be  reflected  in 
handler  processing  for  the  last  three 
seasons.  For  example,  during  the  1992- 
93  crop  year,  19  percent  of  the  ohves 
(31,175  tons)  received  by  handlers  were 
classified  as  limited  use  sizes  as 
compared  with  16  percent  of  the  ohves 
(19,465  tons)  in  1993-94,  and  an 
estimated  9  percent  of  the  ohves  (7,047 
tons)  in  1994-95.  Thus,  due  to  the  poor 
pollination  and  sporadic  fruit  set  of  the 
1995-96  crop,  fewer  limited  use  size 
ohves  are  expected  to  be  available  for 
harvest.  The  percentage  of  limited  use 
size  ohves  available  to  handlers  is, 
therefore,  expected  to  be  smaller. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quahty,  or 
maturity  requirements  are  in  effect  for 
ohves  under  a  domestic  marketing 
order,  imported  ohves  must  meet  the 
same  or  comparable  requirements.  This 
mle  allows  smaller  ohves  for  limited 
use  styles  under  the  marketing  order. 
Therefore,  a  corresponding  change  is 
needed  in  the  ohve  import  regulation. 

Canned  ripe  ohves,  and  buDc  ohves 
for  processing  into  canned  ripe  ohves, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
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requirements  specified  in  Olive 
R^ulation  1  (7  CFR  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  "Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  U.S.  Standards  for  Grades  of  Canned 
Ripe  Olives.  The  term  does  not  include 
Spanish-style  green  oUves. 

Any  lot  of  ouves  failing  to  meet  the 
import  requirements  may  be  exported, 
disposed  of,  or  shipped  for  exempt  uses. 
Exportation  or  disposal  of  such  olives 
would  be  accomplished  under  the 
supervision  of  the  Processed  Products 
Branch  of  the  Fruit  and  Vegetable 
Division,  with  the  costs  of  certifying  the 
disposal  of  the  oUves  borne  by  the 
importer.  Exempt  olives  are  tbose    • 
imported  for  processing  into  oil  or 
donation  to  charity.  Any  person  may 
also  import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
requirements.  -^ 

This  interim  final  rule  modifies 
paragraph  (b)(12)  of  the  olive  import 
regulation  to  authorize  the  importation 
of  bulk  olives  which  do  not  meet  the 
minimum  size  requirements  established 
for  oUves  for  whole  and  whole  pitted 
uses  to  be  used  in  the  production  of 
limited  use  styles  during  the  1995-96 
crop  year. 

Permitting  the  use  of  smaller  olives  in 
the  production  of  limited  use  styles  will 
allow  importers  to  better  take  advantage 
of  the  strong  market  for  halved, 
segmented,  sliced,  and  chopped  canned 
ripe  olives.  Importers  will  be  able  to 
import  and  market  more  olives  than 
would  be  permitted  in  the  absence  of 
this  relaxation  in  size  requirements. 
This  additional  opportimity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion.  In  the  absence  of  this  rule, 
the  smaller  fruit  could  not  be  imported 
for  limited  uses,  and  would  have  to  be 
disposed  of  through  less  profitable,  non- 
canning  uses  under  the  supervision  of 
the  inspection  service,  exported,  or 
utilized  in  exempt  outlets. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this 
interim  final  rule. 


After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  found -that 
this  interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1995-96  crop  year 
began  August  1, 1995,  and  this  rule 
needs  to  become  effective  as  soon  as 
possible  to  cover  as  much  as  the  crop  as 
possible;  (2)  this  rule  relaxes  minimum 
size  requirements;  (3)  California  olive 
handlers  are  aware  of  this  rule  as  it  was 
discussed  and  unanimously 
recommended  by  the  committee  at  a 
pubUc  meeting;  and  (4)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit.  Grapes,  Imports.  Kiwifrnit. 
Limes,  OUves.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  932  and  944  continues  to  read  as 
follows: 

Authoritjn  7  U.S.C.  601-674. 

PART  932— OLIVES  QROWN  IN 
CALIFORNIA 

2.  In  §  932.153,  the  section  heading 
and  paragraphs  (a),  (b)  introductory  text, 
and  (b)(1)  are  revised  to  read  as  follows: 

§  932. 1 53    Establishment  of  grade  and  size 
requirements  for  processed  1995-96  crop 
year  olives  for  limited  uses. 

(a)  Grade.  On  and  after  August  1. 
1995.  any  handler  may  use  processed 
ohves  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  oUves  if  such  olives  were 
processed  after  July  31. 1995,  and  meet 
the  grade  requirements  specified  in 

§  932.52(a)(1)  as  modified  by  §  932.149. 

(b)  Sizes.  On  and  after  August  1. 1995. 
any  handler  may  use  processed  olives  in 


the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
harvested  during  the  period  August  1. 
1995,  tlirough  July  31, 1996,  and  meet 
the  following  requirements: 

(1)  The  processed  ohves  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1. 1995.  or  after  July  31. 1996. 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  In  §  944.401.  paragraph  (b)(12) 
introductory  text  is  revised  to  read  as 
follows: 

§  944.401    Olive  Regulation  1. 

•  *        *        *        • 

(b)*  *  * 

(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  olives 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported 
bulk  ohves  which  do  not  meet  the 
applicable  minimum  size  requirements 
specified  in  paragraphs  (b)(2)  through 
(b){ll)  of  this  section  may  be  imported 
during  the  period  August  1, 1995. 
through  July  31, 1996,  for  limited  use. 
but  any  sudi  ohves  so  used  shall  not  be 
smaller  than  the  foUovdng  applicable 
minimum  size: 

*  •        •        *        • 

Dated:  August  11, 1995. 
Terry  C.  Long. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 
[PR  Doc.  95-20355  Filed  8-16-95;  8:45  am] 

BILUNO  CODE  3410-02-^ 


7  CFR  Part  959 

[Doclwt  No.  FV9&-4S9-2IFR] 

Onions  Grown  In  South  Texas; 
Expenses 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  under 
Marketing  Order  No.  959  for  the  1995- 
96  fiscal  period.  Authorization  of  this 
budget  enables  the  South  Texas  Onion 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  August  1. 
1995,  through  July  31, 1996.  Comments 
received  by  September  18,  1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 


Federal  Register  /  Vol.  60.  No.  159  /  Thursday.  August  17,  1995  /  Rules  and  Regulations     42775 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  niunber  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  pubUc 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  BeUnda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1313 
East  Hackberry,  McAllen,  Texas  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handUng  of  onions  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  effective «mder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action 
authorizes  expenditures  for  the  1995-96 
fiscal  period,  which  began  August  1, 
1995,  and  ends  July  31, 1996.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiul.  Under 
section  608c(l5)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
eqmty  to  review  the  Secretary's  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pvusuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behaff.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUtv. 

There  are  approximately  70  producers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  35 
handlers.  Small  agricultiu^  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricult\ual  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  onion  producers  and  handlere 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  onions.  They  are  famiUar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget. 
The  Committee,  in  a  mail  vote, 
imanimously  recommended  a  1995-96 
budget  of  $239,250  for  personnel,  office, 
and  compliance  expenses,  which  is 
$21,450  more  than  the  previous  year. 
Budget  items  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are: 
Manager's  salary,  $19,094  ($15,172), 
office  salaries,  $24,000  ($22,600), 
payroll  taxes,  $4,000  ($3,100). 
insurance,  $7,000  ($6,250),  rent  and 
utilities.  $6,500  ($5,000),  suppUes, 
$2,000  ($1,500).  postage.  $1,500 
($1,000),  telephone  and  telegraph, 
$4,000  ($2,500),  furniture  and  fixtiu^s, 
$2,000  ($1,000),  equipment  rental  and 
maintenance,  $3,500  ($2,500), 
contingencies,  $6,706  ($3,978). 
manager's  travel.  $5,000  ($3,000),  and 
$3,750  for  deferred  compensation 
(manager '«  retirement),  which  was  not  a 


line  item  expense  last  year.  All  other 
items  are  budgeted  at  last  year's 
amoimts. 

The  assessment  rate  and  funding  for 
the  research  and  promotion  projects  will 
be  recommended  at  the  Committee's 
organizational  meeting  this  fall.  These 
funds,  along  with  the  administrative 
expenses  for  personnel,  office,  and 
comphance.  will  comprise  the  total 
budget.  Fimds  in  the  reserve  as  of  June 
30, 1995,  estimated  at  $607,767,  were 
within  the  maximum  permitted  by  the 
order  of  two  fiscal  periods'  expenses. 
These  funds  will  be  adequate  to  cover 
any  expenses  inciured  by  the 
Committee  prior  to  the  approval  of  the 
assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no 
additional  costs  will  be  imposed  on 
handlers.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  pubUc  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  fiscal  period  began  on 
August  1, 1995,  and  the  Committee 
needs  to  have  approval  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  this  action  is 
similar  to  that  taken  at  the  beginning  of 
the  1994-95  fiscal  period;  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Fart  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
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2.  A  new  §  959.236  is  added  to  read 
as  foUows: 

Note:  This  section  will  not  appear  in  the 
Cbde  of  Federal  Regulations. 

§959.236    ExpwiSM. 

Expenses  of  $239,250  by  the  South 
Texas  Onion  Committee  are  authorized 
for  the  fiscal  period  ending  July  31, 
1996.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  August  11. 1995. 
Terry  C.  Ltatg, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  95-20356  Filed  8-lfr-9S;  8:45  am] 

■LLMQ  COOe  3410-0>-^ 

7CFR  Part  981 

[Docket  No.  FV96-M1-inR] 

Almonds  Grown  in  CaHfomla; 
Expenses  and  Assessment  Rats 


AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
authorizing  expenditures  and 
establishing  an  assessment  rate  imder 
Marketing  Order  No.  981  for  the  1995- 
96  crop  year.  Authorization  of  this 
budget  enables  the  Almond  Board  of 
Cahfomia  (Board)  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  Fimds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
DATES:  Efiiective  beginning  July  1, 1995, 
through  Jime  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS,  USDA, 
2202  Monterey  Street,  smte  102B, 
Fresno.  CaUfomia  93721.  telephone 
(209)  487-5901  or  FAX  #  (209)  487- 
5906;  or  Kathleen  M.  Finn,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2522-S.  Washington, 
DC  20090-6456.  telephone  (202)  720- 
1509  or  FAX  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
part  981).  both  as  amended,  hereinafter 
referred  to  as  the  "order,"  regulating  the 
handling  of  almonds  grown  in 
CaUfomia.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect, 
Cahfomia  almonds  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
appUcable  to  all  assessable  almonds 
handled  diuing  the  1995-96  crop  year, 
which  began  July  1, 1995,  and  ends  June 
30, 1996.  This  mle  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A),  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imp>osed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefit)m.  Such  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  mle  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  mling. 

Piusuant  to  the  requirements  set  forth 
in  the  Regiilatory  Flexibihty  Act  (RFA). 
the  Administrator  of  the  Agriculttual 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  7,000 
producers  of  Cahfomia  almonds  under 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 


agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Cahfomia  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  and  rate  of 
assessment  for  the  1995-96  crop  year 
was  prepared  by  the  Board,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Board  are  producers  and 
handlers  of  Cahfomia  almonds.  They 
are  famiUar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  pubhc  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  of  California  ahnonds.  The 
Board  also  considered  carryin  and 
reserve  funds  bom  the  prior  year  as  well 
as  desired  carryout  funds  at  the  end  of 
the  1995-96  crop  year.  Because  that  rate 
will  be  appUed  to  haifdlers'  actual 
receipts,  a  rate  must  be  estabUshed  that 
will  provide  sufficient  income  to  pay 
the  Board's  budgeted  expenses. 

The  Board  met  on  May  12,  1995,  and 
tmanimously  recommended  a  1995-96 
budget  of  $4,952,591,  as  compared  to 
the  $5,235,262  ultimately  budgeted  for 
the  previous  year.  For  the  1994-95  year, 
the  Board  initially  recommended,  and 
the  Department  approved,  expenditures 
totalhng  $9,435,262.  Of  that  total 
amount,  $6,575  million  was  budgeted 
for  promotional  activities  and  $300,000 
was  intended  to  be  added  to  the  Board's 
monetary  reserve.  The  assessment  rate 
for  the  1994-95  crop  year  was  initially 
set  at  2.25  cents  per  kernel  pound  of 
almonds.  However,  because  of 
uncertainty  created  by  legal  decisions 
regarding  the  Board's  former  advertising 
and  promotion  program,  the  Board 
ultimately  postponed  certain  advertising 
activities  and  recommended  reducing 
its  assessment  rate  on  handlers  to  .25 
cents  per  pound.  As  approved  by  the 
Department,  budgeted  expenditures  for 
promotional  activities  were  reduced  to 
$2,675  milhon  and  the  Board  airtailed 
its  plans  to  add  $300,000  to  its  reserve. 
For  the  1995-96  year,  the  Board  has 
budgeted  $2,358  milhon  for  a  Une  item 
entitled  information  and  research,  with 
the  bulk  of  these  funds  targeted  for 
pubhc  relations,  food  service  and 
industrial  promotional  programs,  and 
research.  In  addition,  the  Board  has 
budgeted  $150,000  for  China  and 
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Indonesia  Consumer  Education,  thus 
maintaining  a  presence  in  foreign 
markets.  Unlike  the  1994-95  crop  year, 
the  Board  will  not  be  receiving  any 
funds  through  the  marketing  promotion 
program  conducted  by  the  Department's 
Foreign  Agricultural  Service  for  the 
1995-96  crop  year. 

Items  which  have  decreased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Salaries,  $598,251 
($795,318),  employee  benefits,  $37,391 
(50,000),  retirement  benefits,  $44,869 
($64,000),  payroll  taxes,  $45,766 
($55,400),  ti«vel,  $75,000  ($100,000). 
meetings,  $13,000  ($35,000),  office  rent, 
$70,000  ($90,000),  storage  rent,  $4,000 
($5,000),  equipment  rent.  $3,000 
($5,000),  security,  $1,000  ($2,500), 
utilities,  $12,000  ($13,500),  alUances 
with  other  organizations  to  provide 
information  on  almonds  to  consumers, 
$11,000  ($20,000),  econometric  model 
and  statistical  analysis,  $10,000 
($40,000),  program  accoimtabiUty 
analyses  to  assess  the  effectiveness  of 
the  advertising  and  market  development 
programs,  $100,000  ($150,000), 
furniture  and  fixtures,  $0  ($10,000),  and 
computers  and  software,  $20,000 
($25,000). 

Budget  items  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are: 
Research  conference,  $30,000  ($25,000), 
contract  labor  and  consultants,  $55,000 
($30,000),  comphance  audits  and 
analysis,  $95,000  ($75,000),  data 
processing,  $10,000  ($6,000),  postage 
and  dehvery,  $40,000  ($32,000),  office 
supphes.  $17,500  ($15,000),  printing, 
$17,500  ($12,000),  repairs  and 
Tiaintenance,  $15,500  ($12,500), 
pubhcations,  $15,500  ($3,500),  dues, 
subscriptions,  and  registration  fees, 
$12,000  ($7,500),  newsletters  and 
releases,  $45,000  ($25,000),  production 
research,  $512,650  ($489,134).  crop 
estimate,  $90,736  ($85,600),  acreage 
survey,  $37,429  ($35,310),  nutrition  and 
issues  research,  $175,000  ($50,000), 
vehicles,  $20,000  ($15,000),  office 
equipment,  $20,000  ($15,000),  and  the 
addition  of  $25,000  for  aflatoxin 
monitoring. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of  .75 
cents  per  kernel  pound,  .50  cents  higher 
than  last  year.  Based  on  an  initial  May 
estimate  of  412.8  milhon  pounds  of 
marketable  almonds,  revenue  for  the 
1995-96  crop  year  from  administrative 
assessments  u%s  expected  to  be 
$3,096,000.  However,  the  estimate  for 
marketable  almonds  for  the  1995-96 
crop  has  decreased  to  297.6  milhon 
poimds.  Thus,  estimated  revenue  from 
administrative  assessments  has 
decreased  to  $2,232  miUion.  Other 


anticipated  revenue  includes  $100,000 
from  interest  and  $16,000  from  the 
almond  industry  conference,  which 
brings  the  estimate  for  total  revenue  for 
the  1995-96  almond  season  to 
$2,348,000.  The  Board  plans  on  using 
money  fi^om  its  reserve  to  meet  the 
estimated  expenses  of  $4,952,591  for  the 
year.  In  addition,  any  unexpended 
funds  from  1995-96  may  be  carried  over 
to  cover  expenses  during  the  first  four 
months  of  the  1996-97  crop  year. 

An  interim  final  mle  regarding  this 
action  was  published  in  the  Jime  21, 
1995,  issue  of  the  Federal  Register  (60 
"FR  32262).  That  mle  provided  for  a  30- 
day  comment  period.  No  comments 
were  received. 

This  action  will  impose  an  obUgation 
on  handlers  to  pay  assessments.  The 
assessments  are  uniform  for  all 
handlers.  The  assessment  cost  will  be 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 
Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  herei   after  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  mle  imtil  30  days  after 
pubhcation  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1995  crop  year  began  on 
July  1, 1995,  and  the  marketing  order 
requires  that  the  rate  of  assessment 
apply  to  all  assessable  almonds  diuing 
the  crop  year;  and  (3)  an  interim  final 
mle  was  pub   ^hed  on  this  action  and 
provided  for  a  30-day  comment  period; 
no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds.  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  981,  authorizing 
expenditures  and  estabUshing  an 
assessment  rate  imder  Marketing  Order 


981  for  the  1995-96  crop  year,  which 
was  pubhshed  at  60  FR  32262  on  Jime 
21. 1995.  is  adopted  as  a  final  rule 
without  change. 

Dated:  August  11. 1995. 
Terry  C.  Long, 

Actiii^  Deputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  95-20354  Filed  8-16-95;  8:45  am) 
enXING  CODE  3410-02-P 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Parts  201  and  203 


RIN0580-AA43 

Regulations  and  Statements  of  General 
Policy  Issued  Under  the  Packers  and 
Stockyards  Act  Definitions,  industry 
Rules,  Schedules  of  Rates  and 
Charges,  Proceeds  of  Sales,  Accounts 
and  Records,  Trade  Practices, 
Stockyard  Services,  Brand  Inspection, 
and  Buyers  Expenses 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

action:  Final  rule. 

SUMMARY:  Proposed  amendments  to 
rules  issued  under  the  Packers  and 
Stockyards  (P&S)  Act  (7  U.S.C.  181  et 
seq.)  were  published  in  the  Federal 
Register  (59  FR  26763)  on  May  24, 1994, 
and  identified  as  Group  I.  This 
docimient  adopts  proposed  changes 
which  remove  two  regulations  regarding 
posting  and  deposting  of  stockyards, 
amend  one  trade  practice  regulation  and 
retain  14  regulations  and  3  statements  of 
general  pohcy  in  their  present  form. 
EFFECTIVE  DATE:  September  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Van  Ackeren,  Director.  Livestock 
Marketing  Division  (202)  720-6951.  or 
Tommy  Morris,  Director,  Packer  and 
Poultry  Division  (202)  720-7363. 

In  response  to  the  proposed  rule 
pubhshed  in  the  Federal  Register  (59 
FR  26763),  the  Agency  received  one 
comment  from  a  hvestock  trade 
association,  that  commented  on 
regulations  §  201.5,  §  201.6,  and 
§  201.61  and  statement  of  general  pohcy 
§203.5. 

The  commenter  concurs  with  the 
deletion  of  §  201.5  which  pertains  to 
Agency  procediu«s  on  posting  a 
stockyaM  and  §  201.6  which  regards 
Agency  deposting  procedures.  Both  of 
these  regulations  involve  procedural 
steps  taken  by  the  Agency  in  posting 
and  deposting  stockyards  which  are 
specified  by  the  P&S  Act.  These  two 
regulations  are  primarily  informational 
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in  nature  and  are  not  necessary  in 
carrjong  out  the  provisions  of  the  Act. 

The  commenter  strongly  supports 
modification  of  §  201.61(a).  That 
subsection  prohibits  market  agencies 
selling  on  commission  from  entering 
into  arrangements  with  dealers  anc^ 
other  buyers  which  would  lessen  their 
loyalty  to  their  consignors  or  impair 
their  selling  services.  In  addition,  the 
subsection  specifically  prohibits  a 
market  agency  selling  on  commission 
from  providing  clearing  services  for  an 
independent  dealer  purchasing 
Uvestock  from  consignments  made  to 
that  market  agency. 

As  proposed,  §  201.61(a)  will  be 
amended  by  modifying  the  last  sentence 
of  the  subsection  to  permit  market 
agencies  selling  on  commission  to 
provide  clearing  services  to 
independent  dealers  that  purchase 
Uvestock  from  consignments  to  such 
market  agencies  sell^g  on  commission, 
provided  that  full  disclosure  of  the 
clearing  arrangement  is  noted  on  the 
accounting  to  the  consignor.  Full 
disclosure  of  the  clearing  arrangement 
will  protect  Uvestock  consignors 
without  imnecessarily  restricting 
purchases  from  consignment  and  allow 
market  agencies  selling  on  commission 
greater  flexibility  in  representing  the 
interests  of  Uvestock  seUers. 
Modifications  to  §  201.56  pubUshed  in 
the  Federal  Register  (58  FR  52884) 
October  13.  1993,  make  these 
reconunended  changes  necessary  and 
appropriate. 

As  proposed,  each  of  the  following 
regulations  and  statements  of  general 
poUcy  will  be  retained  in  its  present 
form: 

§201.1    Meaning  of  words. 

§201.2    Terms  defined. 

$201.3    Authority. 

S  201.4    Bylaws,  rules  and  regulations,  and 

requirements  of  exchanges,  associations, 

at  other  organizations;  applicability, 

establishment. 
S  201.17    Requirements  for  filing  tarifEs. 
S  201.39    Payment  to  be  made  to  consignor 

or  shipper  by  market  agencies; 

exceptions. 
S  201.44    Market  agencies  to  render  prompt 

accounting  fat  purchases  on  order. 
S  201.45    Market  agencies  to  make  records 

available  for  inspection  by  owners, 

consignors  and  purchasers. 
§  201.81    Suspended  registrants. 
S  201.82    Care  and  promptness  in  weighing 

and  handling  livestock  and  live  poultry. 
§  201.86    Brand  inspection:  AppUcation  for 

authorization,  registration,  and  filing  of 

schedules,  reciprocal  arrangements,  and 

maintenance  of  identity  of  consignments. 
§  201.94    Information  as  to  business; 

furnishing  of  by  packers,  live  poultry 

dealers,  stockyards  owners,  market 

agencies,  and  dealers. 


S  201 .95    Inspection  of  business  records  and 

facilities. 
§201.96    Unauthorized  disclosure  of  j 

business  information  prohibited. 
§  203.5    Statement  with  respect  to  market 

agencies  paying  the  expenses  of  livestock 

buyers. 
§203.12    Statement  with  respect  to 

providing  services  and  facilities  at 

stockyards  on  a  reasonable  and 

nondiscriminatory  basis. 
§  203. 1 7    Statement  of  general  policy  with 

respect  to  rates  and  charges  at  posted 

stockyards. 

In  the  process  of  reviewing  these 
regulations,  it  was  determined  that  they 
were  necessary  to  the  efficient  and 
effective  enforcement  of  the  P&S  Act 
and  to  the  orderly  conduct  of  the 
marketing  system.  The  absence  of  any  of 
the  regulations  would  be  detrimental  to 
the  industry  and  could  result  in 
increased  Utigation. 

One  comment  was  received 
concerning  §  203.5.  This  statement  of 
general  poUcy  informs  market  agencies 
selUng  on  commission  that  paying 
business  expenses  of  buyers  attending 
their  Uvestock  sales  woiild  be  viewed  as 
a  violation  of  the  P&S  Act.  The 
commenter  disagreed  with  the  Agency's 
proposal  to  retain  §  203.5  in  its  present 
form,  stating  that  such  payment  by 
market  agencies  selling  on  commission 
of  certain  minor  business  expenses  of 
buyers  is  not  in  and  of  itself  contrary  to 
the  intent  of  the  Act.  After  considering 
the  comment,  the  Agency  has  concluded 
this  poUcy  statement  will  be  retained  in 
its  present  form.  The  Agency  beUeves 
that  market  agencies  selling  on 
commission  paying  the  business 
expenses  of  buyers  could  lead  to  a 
method  of  competition  between 
similarly  engaged  market  agencies  and 
result  in  undue  and  unreasonable  cost 
burdens  on  such  selling  agencies  and 
the  Uvestock  producers  who  sell  their 
Uvestock  through  such  market  agencies. 
This  statement  of  general  poUcy 
correctly  reflects  the  Agency's  poUcy 
toward  such  activities  and  the  legal 
effect  of  that  poUcy,  therefore,  no 
changes  are  considered  appropriate.  No 
comments  were  received  concerning 
any  of  the  other  regiUations  or 
statements  of  general  poUcy. 

The  proposed  change  in  §  201.61  does 
not  impose  or  change  any  recordkeeping 
or  information  collection  requirements. 
Existing  requirements  in  this  regulation 
have  been  previously  approved  by  OMB 
under  Control  No.  0590-0001. 

As  provided  by  the  Regtilatory 
FlexibiUty  Act,  it  is  hereby  certified  that 
this  amended  rule  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  and 
a  statement  explaining  the  reasons  for 
the  certification  is  set  forth  in  the 


following  paragraph  and  is  being 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

While  this  amended  rule  impacts 
small  entities,  it  will  not  have  a 
significant  economic  impact  on  any 
entity,  large  or  small.  The  primary  effiect 
of  this  rule  is  to  remove  restrictions  on 
piuchases  by  dealers  from  consignments 
of  a  market  agency  that  provides 
clearing  services  to  that  dealer. 

This  amended  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866  and  therefore, 
has  not  been  reviewed  by  OMB. 

This  amendment  does  not  impose  any 
new  paperwork  requirement  and  does 
not  have  Federalism  implications  tmder 
the  criteria  of  E.0.12612. 

This  amendment  has  been  reviewed 
imder  E.0. 12778.  Qvil  Justice  Reform, 
and  is  not  intended  to  have  retroactive 
effect.  This  amendment  will  not 
preempt  State  or  local  laws,  regulations, 
or  poUcies  imless  they  present  an 
irreconcilable  conflict  with  this 
amendment.  Prior  to  judicial  challenge 
of  the  amendment  to  rule,  a  party  must 
first  be  found  by  the  Secretary  to  be  in 
violation  of  the  P&S  Act  and  in  violation 
of  the  accompanying  regulation. 
Second,  the  party  must  appeal  that 
finding  and  the  validity  of  the 
regulation  to  the  Secretary  in  the  course 
of  the  administrative  proceeding.  Only 
after  taking  these  steps,  may  the  party 
challenge  the  regulation  in  a  court  of 
competent  jurisdiction. 

List  of  Subjects  in  0  CFR  Parts  201  and 


Rates,  Records,  Stockyards.  Tariffs, 
and  Trade  practices. 

Done  at  Washington,  DC,  this  10th  day  of 
August. 

James  R.  Baker, 

Administrator.  Grain  Inspection,  Packers  and 
Stockyards  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Grain  Inspection,  Packers 
and  Stockyards  Administration  will 
amend  9  CFR  Part  201  as  foUows: 

1.  The  authority  citation  for  part  201 
continues  to  read  as  foUows: 

Authority:  7  U.S.C  204, 228;  7  CFR  2.17(e), 
2.56. 

PART  201— (AMENDED] 
f  201.5    [Removwq  « 

2.  Remove  §201.5. 
S201.6    [Removsd] 

3.  Remove  §201.6. 

4.  Revise  §  201.61(a)  to  read  as 
follows: 
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f  201 .61    Market  agencies  selling  or 
purchasing  livestock  on  commission; 
relationships  with  dealers. 

(a)  Market  agencies  selling  on 
commission.  No  market  agency  selling 
consigned  Uvestock  shall  enter  into  any 
agreement,  relationship  or  association 
with  dealers  or  other  buyers  which  has 
a  tendency  to  lessen  the  loyalty  of  the 
market  agency  to  its  consignors  or 
impair  the  quality  of  the  market 
agency's  selling  services.  No  market 
agency  selling  Uvestock  on  commission 
shall  provide  clearing  services  for  any 
independent  dealer  who  purchases 
Uvestock  from  consignment  to  such 
market  agency  without  disclosing,  on 
the  account  of  sale  to  the  consignor,  the 
name  of  the  buyer  and  the  nature  of  the 
financial  relationship  between  the  buyer 
and  the  market  agency. 


It 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

(FR  Doc.  95-20350  Filed  8-16-95;  8:45  am] 

ilLUNG  CODE  3410-KO-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  934 
jPS-IT] 

Procedures  for  Federal  Home  Loan 
Bank  Access  to  Nonpublic  Information 
of  Federal  Financial  Regulatory 
Agencies 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  promulgating 
a  final  rule  on  the  procedures  by  which 
the  Federal  Home  Loan  Banks 
(FHLBanks)  request,  receive  and  store 
sensitive,  nonpubUc  financial  data  from 
the  Department  of  the  Treasiuy ,  the 
.Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Office  of  Thrift  Supervision, 
the  Federal  Deposit  Insurance 
Corporation  and  the  National  Credit 
Union  Administration  (federal  financial 
regulatory  agencies). 
EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Guy,  Associate  General 
Coimsel,  Office  of  General  Coimsel, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW.,  Washington,  D.C.  20006, 
202-408-2536. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  22  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act),  12  U.S.C.  1442, 
the  FHLBanks  periodically  request 
confidential  financial  data  from  the 


federal  financial  regulatory  agencies 
regarding  FHLBank  member 
institutions.  On  December  7, 1990,  the 
Finance  Board  promulgated  an  interim 
final  rule  detailing  the  procedures  by 
which  the  FHLBanks  request,  receive, 
and  maintain  this  information.  See  55 
FR  50545  (Dec.  7, 1990).  The  interim 
final  rule  provided  for  a  comment 
period.  The  Finance  Board  received  just 
one  comment  letter  from  a  savings  bank, 
which  objected  to  giving  the  FHLBanks 
access  to  nonpubUc  financial 
information  about  their  members  on  the 
ground  that  such  access  gives  the 
FHLBanks  an  unfair  advantage  over 
private  enterprise  competitors. 
However,  Congress  has  specificaUy 
provided  for  the  FHLBanks  to  have 
access  to  this  information,  see  12  U.S.C. 
1442,  and  the  final  rule  simply  sets  forth 
procedures  for  access  and  maintaining 
confidentiaUty.  Further,  the  Finance 
Board  believes  that  access  to  this 
information  is  necessary  because  it 
allows  the  FHLBanks  to  make  credit  and 
other  decisions  in  a  more  safe  and 
sound  manner.  Accordingly,  the 
Finance  Board  is  adopting  the  interim 
final  rule  as  a  final  rule,  without  change. 

Because  this  rule  initially  was 
pubUshed  as  an  interim  final  rule  and 
not  as  a  proposed  rule,  the  provisions  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601,  et  seq.)  do  not  apply.  See  id. 
§  603(a). 

List  of  Subjects  in  12  CFR  Part  934 

Federal  home  loan  banks.  Privacy, 
Seciuities,  Surety  bonds. 

PART  934— OPERATIONS  OF  THE 
BANKS 

Accordingly,  the  interim  rule  adding 
12  CFR  934.15  which  was  pubUshed  at 
55  FR  50545  on  December  7, 1990,  is 
adopted  as  a  final  rule  without  change. 

Dated:  August  9, 1995. 

By  the  Federal  Housing  Fmance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  95-20218  Filed  8-16-95;  8:45  am] 

BiLUNO  CODE  «72S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  120  and  122 

Business  Loan  Policy  and  Business 
Loans;  Facsimiles  of  SBA  Forms 

AGENCY:  SmaU  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes  SBA 
participating  lenders  to  use  computer 


generated  facsimile  exact  copies  of  SBA 
application  and  closing  forms  in  making 
SBA  guaranteed  loans.  SBA  lenders, 
under  this  final  rule,  agree  to  accept 
Uability  for  a  substantial  SBA  loss 
attributable  to  deficiencies  in  such 
forms.  Under  the  final  rule,  SBA  could 
deny  UabiUty  to  a  lender  which  fails  to 
use  SBA  provided  forms  or 
computerized  facsimile  exact  copies  of 
the  SBA  forms  if  this  failure  would 
contribute  to  a  substantial  loss  by  the 
SBA  on  the  guaranteed  loan. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  17,  1995. 

FOR  FURTHERHNFORMATION  CONTACT:  John 
R.  Cox,  202/205-6490. 
SUPPtEMENTARY  INFORMATION:  On  March 
3, 1995,  SBA  pubUshed  in  the  Federal 
Register  (42  Fll  11941)  a  proposed  rule 
which  would  authorize  SBA 
participating  lenders  to  use 
computerized  exact  repUcas  of  SBA 
application  and  closing  forms  in  making 
SBA  guaranteed  loans  under  section  7(a) 
of  the  Small  Business  Act  (15  U.S.C. 
636(a)).  There  were  46  public  comments 
received  in  response  to  the  pubUcation 
and  all  favored  the  proposal.  SBA  will 
discuss  the  comments  made  in  detail 
herein. 

For  many  years,  the  SBA  has  required 
that  its  participating  lenders  use  SBA 
provided  application  and  closing  forms 
in  the  SBA  guaranteed  business  loan 
program.  With  advances  in  technology, 
SBA  recognizes  that  these  forms  may  be 
reproduced  as  mirror  image  facsimiles 
by  computer  and  that  permitting  such 
reproductions  to  be  usied  by 
participating  lenders  may  be  in  the  best 
interest  of  the  SBA  guaranteed  loan 
program.  Therefore,  SBA  proposed  to 
permit  SBA  participating  lenders  to  use 
computer  generated  facsimile  exact 
copies  of  SBA  appUcation  and  closing 
forms  in  making  SBA  guaranteed  loans. 
In  this  context,  several  commenters 
suggested  that  the  SBA  Clarify  what  is 
meant  by  the  term  "exact  computerized 
facsimile  copies",  as  used  in  the 
proposed  regulation.  The  Agency  does 
not  intend  by  this  language  that  the 
type,  font,  line  and  spacing  be  exactly 
dupUcated  in  an  exact  computer 
generated  facsimile  since  variations  in 
those  aspects  of  a  form  do  not  affect  the 
substantive  nature  of  the 
documentation.  The  Agency  is 
concerned  with  exact  dupUcation  of  the 
language  in  the  forms.  In  that  regard,  the 
regulation  intends  that  the  language 
represented  on  a  permissible  computer 
generated  facsimile  be  exactly  the  same 
as  that  in  the  SBA  form  it  is  intended 
to  portray.  In  order  to  avoid  confusion 
as  to  which  edition  of  a  form  is  being 
reproduced,  imder  the  rule. 
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computerized  copies  must  show  the 
SBA  form  number,  the  Office  of 
Management  and  Budget  (0MB) 
number,  and  expiration  date. 

Several  commenters  suggested  the 
possibility  that  SBA  certi^r  or  otherwise 
qualify  the  preparers  of  computer 
generated  facsimile  forms  or  software 
which  would  be  used  to  prepare  such 
forms.  SBA  has  no  plans  to  furnish 
participating  lenders  with  approved 
third  party  vendors  which  provide 
forms  or  software  used  to  generate  forms 
which  are  acceptable  under  the 
regulation.  The  Agency  is  in  no  position 
to  evaluate,  analyze  and  qUklify 
vendors.  Neither  does  SBA  plan  to 
provide  such  third  party  vendors  with 
CD-Roms,  diskettes  or  preprinted  forms. 
Any  participating  lender  or  third  party 
vendor  interested  in  the  implications  of 
this  regulation  may  cd)tain  SBA 
preprinted  forms  from  SBA's  district 
offices  which  are  located  in  every  state. 

One  of  the  commenters  suggested  that 
if  the  Agency  reviews  a  loan  package 
prior  to  issuing  its  guaranty,  a  lender 
should  not  be  held  liable  for  a 
subsequent  loss  directly  attributable  to 
an  error  or  omission  in  the  computer 
generated  forms  it  xised  to  make  or  close 
the  loan.  It  has  been  the  Agency 
position  for  many  years  that  it  may  deny 
liability  ts  a  lender  for  failure  to 
prudently  make  or  close  an  SBA 
guaranteed  loan.  Such  a  failure  includes- 
the  utilization  of  incomplete  or 
inaccurate  dociunentation  supporting 
the  making  and  closing  of  the  loan, 
regardless  of  SBA's  review  of  a  loan 
package. 

In  this  regard,  SBA's  guaranty  to  a 
participating  lender  with  respect  to  an 
SBA  guaranteed  business  loan  is 
conditionally  based  upon  the  lender's 
actions  in  prudently  making  and  closing 
loans  consistent  with  SBA's  regulatory 
requirements.  Accordingly,  SBA's  rules 
release  the  Agency  from  its  obligation  to 
a  lender  to  purchase  the  guaranteed 
portion  of  a  business  loan  imder 
conditions  prescribed  in  those 
regulations.  Such  conditions  will  now 
include  compliance  with  this  final 
regulation.  SBA  is  confident  that  this 
approach  is  legally  supportable  based 
on  its  past  experience,  and  it  will 
administer  the  implementation  of  this 
regulation  in  a  fashion  consistent  with 
that  experience. 

Therefore,  SBA  is  amending  section 
120.202-5  of  its  regulations  so  that  it  is 
released  from  an  obligation  to  a 
participating  lender  to  purchase  the 
guaranteed  portion  of  a  loan  if  the 
lender  fails  to  utilize  SBA  provided 
forms  or  computerized  exact  facsimile 
copies  thereof,  and  this  failiue 
contributes  or  mav  contribute  to  a 


substantial  loss  on  the  loan  guaranty  by 
the  SBA.  This  means  that  if  the 
computer  generated  forms  used  by  a 
lender  are  not  exact  facsimile  copies  of 
SBA's  forms,  and  such  lack  of 
conformity  contributes  or  may 
contribute  to  a  substantial  loss  by  SBA 
on  its  guaranty  of  the  loan,  SBA  could 
refuse  to  honor  its  guaranty. 

In  this  regard,  a  commenter  suggested 
that  the  SBA  define  what  is  meant  by 
"substantial"  loss  as  used  in  the 
regulation.  It  is  the  Agency's  position 
that  the  term  is  not  susceptible  to 
precise  definition.  It  is  a  standard  which 
has  evolved  out  of  decided  decisions  on 
a  case  by  case  basis.  Note  that  section 
120.202-5  of  the  SBA  regtilations  also 
requires  that  the  participating  lender 
"substantially"  comply  with  aU  the 
provisions  of  the  regulations,  guaranty 
agreement,  and  the  loan  authorization, 
with  no  specificity  possible  in  that  case 
either. 

Finally,  vuider  this  final  rule,  lenders 
participating  in  the  SBA  guaranteed 
business  loan  program  are  authorized  to 
use  SBA  application  and  closing  forms 
which  are  computer  generated  by  the 
lenders  themselves  or  generated  from 
software  prepared  by  third  parties  with 
whom  they  have  contracted.  Because 
SBA  in  the  past  has  withheld 
permission  to  computerize  some 
identified  SBA  forms,  new  section 
122.5-6  of  the  regulations  specifically 
lists  the  forms  which  may  be  computer 
generated,  although  the  rule  is  intended 
to  permit  computer  generation  of  exact 
facsimiles  of  all  SBA  application  and 
closing  forms  used  in  the  guaranteed 
loan  program. 

In  light  of  the  foregoing,.  SBA  is 
promulgating  this  final  rule  as 
proposed. 

Compliance  With  Executive  Orders 
12612. 12778  and  12866,  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
Ch.  35. 

For  piirposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.',  SBA 
certifies  that  this  Bnal  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  SBA  certifies  that  this  final  rule 
will  not  constitute  a  significant 
regulatory  action  for  the  piuposes  of 
Executive  Order  12866.  since  the  change 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more. 

The  SBA  certifies  that  this  final  rule 
would  not  impose  additional  reporting 
or  recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 


The  SBA  certifies  that  this  final  rule 
would  not  have  federalism  impUcations 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Further,  for  pvuposes  of  Executive 
Order  12778,  SBA  certifies  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  59.012] 

List  of  Subjects 

13  CFR  Part  120 

Loan  programs — business.  Small 
businesses. 

13  CFR  Part  122 

Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  hereby  amends  parts 
120  and  122,  chapter  I,  title  13,  Code  of 
Federal  Regulations,  as  follows: 

PART  120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636(a) 
and  (h). 

2.  The  introductory  text  of  §  120.202- 
5  is  revised  to  read  as  follows: 

S12aaB2-6    When  SBA  does  not  purchase. 

SBA  shall  be  released  from  its 
obligation  to  piut:hase  its  share  of  the 
guaranteed  loan  if  the  Lender  has  not 
substantially  complied  with  all  of  the 
provisions  of  these  regulations,  the 
Guaranty  Agreement  and  the  Loan 
Authorization;  has  failed  to  disclose 
material  facts;  has  made  material 
misrepresentations  to  SBA  with  respect 
to  the  loan;  or  has  failed  to  utilize  SBA 
provided  forms  or  exact  computerized 
facsimile  copies  thereof;  provided  that 
any  of  these  failures  contributes  or  may 
contribute  to  a  substantial  loss  on  the 
loan  by  SBA;  or  upon  the  happening  of 
any  one  or  more  the  following  events: 


PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(a), 
636(m). 

2.  Section  122.5-6  is  added  to  read  as 
follows: 
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§122.&-6    Facsimile  Copies  of  SBA 
Appllcstlon  Forms. 

For  guaranteed  loans,  a  Participating 
Lender  may  use  computer  generated 
SBA  application  or  closing  forms  which 
are  exact  facsimile  reproductions  of 
SBA's  forms.  Lenders  which  use 
computer  generated  application  or 
closing  forms  agree  to  accept  liability  for 
a  substantial  SBA  loss  due  to 
deficiencies  in  the  use  of  these  forms. 
(See  §  120.202-5  of  this  chapter).  All 
SBA  business  loan  forms,  including  the 
following,  may  be  computer  generated: 
147  (Note),  148  (Guaranty),  155 
(Standby  Agreement),  601  (Applicant's 
Agreement  of  Compliance),  928 
(Mortgage),  1050  (Settlement  Sheet), 
1059  (Security  Agreement). 

Dated:  )une  29, 1995. 
Philip  Lader, 
Administrator. 

[FR  Doc.  95-20434  Filed  8-16-95;  8:45  am] 
BNJJNG  CODE  aO»-01-P 


13  CFR  Part  122 

Business  Loans — Microloans 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  Section  7(m)  of  the  Small 
Business  Act  (15  U.S.C.  636(m))  (Act) 
authorizes  the  SBA  to  operate  a 
microloan  demonstration  program 
(Program)  under  which  the  SBA  lends 
funds  to  qualified  intermediaries  which 
re- lend  amoimts  of  $25,000  or  less  to 
eligible  small  business  concerns.  Under 
this  final  rule,  an  intermediary  would  be 
allowed  to  operate  across  state  lines 
with  the  written  approval  of  the  SBA 
Associate  Administrator  for  Financial 
Assistance  if  that  person  makes  a 
determination  that  it  is  in  the  best 
interest  of  the  small  business 
commimity  to  allow  such  intermediary 
to  operate  in  more  than  one  state. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Cox,  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Section 
7(m)  of  the  Act  authorizes  the  SBA  to 
operate  the  Program  in  which  the  SBA 
lends  funds  to  authorized 
intermediaries  which  re-lend  amounts 
up  through  $25,000  to  eligible  small 
business  concerns. 

Section  122.61-ll(a)  of  SBA's 
regulations  (13  CFR  122.61-ll(a)) 
provides  that  *'•  •  *  no  intermediary 
may  undertake  Program  activities  in 
more  than  one  State".  Since  section 
7(m)  of  the  Act  does  not  prohibit  a 


microloan  intermediary  from 
conducting  its  operations  in  more  than 
one  state,  SBA  believes  that  the 
regulation  is  too  broad.  Circumstances 
may  occur  when  it  would  be  in  the  best 
interest  of  a  small  business  community    ^ 
to  authorize  a  microloan  intermediary  to 
operate  across  state  lines.  On  May  5, 
1995,  SBA  published  in  the  Federal 
Register  (60  FR  22311)  a  proposed  rule 
to  allow  the  SBA  Associate 
Administrator  for  Financial  Assistance 
to  make  a  determination  in  that  regard. 
No  comments  were  received  so  the  final 
rule  is  being  pubUshed  as  proposed. 

Compliance  With  Executive  Orders 
12612. 12778  and  12866,  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.3S 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

SBA  certifies  that  this  final  rule  will 
not  constitute  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866,  since  the  change  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  this  final  rule  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

SBA  certifies  that  this  final  rule 
would  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  59.012) 

List  of  Subiects  in  13  CFR  Part  122 

Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  amends  part  122, 
chapter  I,  title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(a). 
636(m). 

2.  Section  122.61-ll(a)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


§  1 22.61  -1 1    Program  procedurs. 

(a)  Participation  of  intermediary  by 
State.  *  *  •  Further,  no  intermediary 
may  undertake  Program  activities  in 
more  than  one  State  unless  the  SBA 
Associate  Administrator  for  Financial 
Assistance  determines  in  writing  that  it 
would  be  in  the  best  interest  of  die 
small  business  community  to  operate 
across  State  lines. 
•        *        •        •        • 

Dated:  July  31, 1995. 
Philip  Lader, 
Adnunistrotor. 

[FR  Doc.  95-20433  Filed  S-16-95;  8:45  am] 
BILUNO  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

pocket  No.  28299;  AmdL  No.  16801 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue.  SW., 
Washington,  DC  20591 ; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 
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1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Best.  FUght  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAMj  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubhcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubhcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 


dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
'  the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  apphed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Fhght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubUshed 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  aU  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediu^  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
pubUc  interest  and,  where  applicable. 


that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  s£une 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  August  11, 
1995. 

Thomas  C.  Aocardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  il.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


M  87^.  97.25,  97.27, 97.29, 97.31 ,  97.33, 97.35    [Ammded] 

^r^?L^^^^^^-  §^''•2^  ^°'^'  VOR/DME.  VOR  or  TACAN.  and  VOR/DME  or  TACAN-  «97  25  LOT    LOC/DMF    IDA 

KAUAK  SIAPs,  §  97.33  RNAV  SIAPs;  and  §  97.35  COPTER  SIAPs.  identified  as  foUows: 
■  .  .  Effective  upon  pubhcation. 


FDC  Date 


07/25/95 
07/27/95 
08/03/95 
08A)7/95 
08/09/95 


State 


ME 

AR 

FL 

AZ 

CA 


City 

Presque  Isle  

Magnoia 

Bartow  

Lake  Havasu  City 

Los  Angeles 


Airport 

Presque  Isle/Norttiem  Maine  Regiorial 

Arpt  at  Presque  Isle. 
Magnolia  Muni 

Bartow  Muni  

Lake  Havasu  City 

Los  Angeles  IntI 


FDC  No. 


FDC  5/3607 
FDC  5/3672 
FDC  5/3905 
FDC5«997 
FDC  5/4058 


SIAP 


VOR  or  GPS  Rwy  19. 

ArndtSA 
NDB  or  GPS  Rwy  34, 

Orig 
VOR/DME  or  GPS 

Rwy  9L,  Amdt  1 
VOR/DME  or  GPS-A 

Orig 
ILS  (^  6L  Amdt  9 
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FDC  Date 


State 


City 

Westhanipton  Beach 

Houston  

Houston ^. 

Houston  

Houston  

Houston  

Houston  

Houston  

Houston _ 

Houston  _ 

Roosevelt 

Roosevelt ».... 


Airport 

The  Francis  S.  Gabreski  . 
Houston  Inter-Continentai 
Houston  Inter-Continental 

Houston  Inter-Continental 

Houston  Inter-Continental 

Houston  Inter-Continental 

Houston  Inter-Continental 
Houston  Inter-Continentai 
Houston  Inter-Continental 
Houston  Inter-Continental 
Roosevelt  Muni  ..„ , 

Roosevelt  Muni 


FDC  No. 


SIAP 


08/09/95  ... 

08/09/95  ... 

08A)9/95  ... 

08/09/95  ... 

08/09/95  ... 

08A)9/95  ... 

08A)9/95  ... 

08/09/95  ... 

08A)9/95  ... 

08/09/95  ... 

08/10/95  ... 

08/10/95  ... 


NY 
TX 
TX 

TX 

TX 

TX 

TX 
TX 
TX 
TX 
UT 

UT 


FDC  5/4066 
FDC  5/4071 
FDC  5/4072 

FDC  5/4076 

FDC  5/4078 

FDC  5/4080 

FDC  5/4085 
FDC  5/4086 
FDC  5/4087 
FDC  5/4102 
FDC  5/4099 

FDC  5/4100 


ILS  Rwy  24  Amdt  8 
ILS  Rwy  26  Amdt  14 
ILS  Rwy  32R  Amdt 

9A 
NDB  or  GPS  Rwy  26 

Amdt1 
VOR/DME  or  GPS 

Rwy  14L  Amdt  15 
VOR/DME  or  GPS 

Rwy  32R  Amdt  13 
ILS  Rwy  8  Amdt  18A 
ILS  Rwy  9  Amdt  3A 
ILS  Rwy  ULAmdt  10 
ILS  Rwy  27  Amdt  1 A 
VOR  or  GPS-A.  Amdt 

2 
RNAV  or  GPS  Rwy 

25,  Amdt  1 


% 


Magnolia 

Magnolia  Muni 

Arkansas 

NDB  or  GPS  Rwy  34.  orig 

FDC  Date:  07/27/95 

FDC  5/3672/AGO/FI/P  Magnolia  Muni, 
Magnolia,  AR.  NDB  or  GPS  Rwy  34, 
Orig... DELETE.. .Shreveport,  LA.  Alstg  imuns. 
Change  note  to  read... Use  El  Dorado  Alstg. 
SI-35  MDA  880/HAT  563  all  cats.  Circling 
MDA  880/HAA  563  all  cats.  This  is  NDB  or 
GPS  Rwy  34,  Orig-A. 

Lake  Havasu  City 

Lake  Havasu  City 

Arizona 

VOR/DME  or  GPS-A  orig 

FDC  Date:  08/07/95 

FDC  5/3997/HII/FI/P  Lake  Havasu  City, 
Lake  Havasu  City,  AZ  VOR/DME  or  GPS-A 
orig... Change  local  Alstg  note  to... When  local 
Alstg  not  received  proc  NA.  This  Is  VOR/ 
DME  or  GPS-A  orig-a. 

Los  Angelec 

Los  Angeles  IntI 

California 

ILS  Rwy  6L  Amdt  9 

FDC  Date:  08/09/95 

FDC  5/4058/LAX/FI/P  Los  Angeles  Intl., 
Los  Angeles,  CA.  ILS  Rvry  6L  Amdt 
9...Autopilot  coupled  approaches  NA  below 
500.  This  is  ILS  Rwy  Amdt  9A. 

Bartow 

Bartow  Muni 

Florida 

VOR/DME  or  GPS  Rwy  9L,  Amdt  1 

FDC  Date:  08/03/95 

FDC  5/3905/BOW/  FI/P  Bartow  Muni, 
Bartow,  FL.  VOR/DME  or  GPS  Rwry  9L,  Amdt 
1...S-9L  MDA  520  HAT  395  all  cats,  vis  1  cat 
Q  Circling  MDA  580  HAA  455  cats  A/B/C, 
MDA  680  HAA  555  cat  D.  Tampa  Alstg 
nunimums...S-9L  MDA  700  HAT  575  all 
cats.  Circling  MDA  740  HAA  615  cats  A/B/ 
C,  MDA  800  HAA  675  cat  D.  vis  2V*  cat  D. 
TDZE  Rwy  9L  125  ft.  This  becomes  VOR/ 
DME  or  GPS  Rwy  9L,  Amdt  lA. 

Houston 


Houston  Intercontinental 

Texas 

NDB  or  GPS  Rwy  26  Amdt  1 

FDC  Date:  08/09/95 

FDC  5/4076/IAH/  FI/P  Houston 
Intercontinental,  Houston,  TX.  NDB  or  GPS 
Rwy  26  Amdt  1...S-26  MDA  720/HAA  624 
all  cats.  Vis  cats  A,  B  RVR  5000,  cat  C  1 'A, 
cat  D  2,  cat  E  2V4.  Circling  MDA  740/HAA 
642  all  cats.  This  is  NDB  or  GPS  Rwy  26 
Amdt  lA. 

Houston 

Houston  Intercontinental 

Texas 

VOR/DME  or  GPS  Rwy  14L  Amdt  15 

FDC  Date:  08/09/95 

FDC  5/4078/LVH/  FI/P  Houston 
Intercontinental,  Houston,  TX.  VOR/DME  or 
GPS  Rwy  14L  Amdt  15...Circling  MDA  740/ 
HAA  642  all  cats.  This  is  VOR/DME  or  GPS 
Rwy  14L  Amdt  15A. 

Houston 

Houston  Intercontinental 

Texas 

VOR/DME  or  GPS  Rwy  32R  Amdt  13 

FDC  Date:  08/09/95 

FDC  5/4080/L\H/  H/P  Houston 
Intercontinental,  Houston.  TX.  VOR/DME  or 
GPS  Rwy  32R  Amdt  13...Circling  MDA  740/ 
HAA  642  all  cats.  This  is  VOR/DME  or  GPS 
Rwy  32R  Amdt  13A. 

Houston 

Houston  Intercontinental 

Texas 

ILS  Rwy  8  Amdt  18A 

FDC  Date:  08/09/95 

FDC  5/4085/L\H/  FI/P  Houston 
Intercontinental,  Houston,  TX.  ILS  Rwy  8 
Amdt  18  A... Circling 

MDA  740/HAA  642  all  cats.  This  is  ILS 
Rwy  8  Amdt  18B. 

Presque  Isle 

Presque  Isle/Northern  Maine  Regional  Arpt  at 
Presque  Isle 

Maine 

VOR  or  GPS  Rwy  19,  Amdt  8A 


FDC  Date:  07/25/95 

FDC  5/3607/PQI/  FT/P  Presque  Isle/ 
Northern  Maine  Regional  Arpt  at  Presque 
ble.  Presque  Isle.  ME.  VOR  orCPS  Rwy  19, 
Amdt  8A... Delete  1380  Loring  altimeter  note 
from  profile  view.  This  is  VOR  or  GPS  Rwy 
19,  Amdt  8B. 

Westhampton  Beach 

The  Francis  S.  Gabreski 

New  York 

ILS  Rwy  24  Amdt  8 

FDC  Date:  08/09/95 

FDC  5/4066/FOK/  n/P  the  Francis  S. 
Gabreski,  Westhampton  Beach,  NY.  ILS  Rwy 
24  Amdt  8. ..Add  note. ..Autopilot  coupled 
approaches  NA  below  470.  This  is  ILS  Rwy 
24  Amdt  8A. 

Houston 

Houston  Intercontinental 

Texas 

ILS  Rwy  26  Amdt  14 

FDC  Date:  08/09/95 

FDC  5/4071/L\H/  FI/P  Houston 
Intercontinental,  Houston,  TX.  ILS  Rwy  26 
Amdt  14...Circling  MDA  740/HAA  642  all 
cats.  This  is  ILS  Rwy  26  Amdt  14A. 

Houston 

Houston  Intercontinental 

Texas 

ILS  Rwy  32R  Amdt  9A 

FDC  Date:  08/09/95 

FDC  5/4072/L\H/  FI/P  Houston 
Intercontinental,  Houston,  TX.  ILS  Rwy  32R 
Amdt  9A...Circling  MDA  740/HAA  642  all 
cats.  This  is  ILS  Rwy  32R  Amdt  9B. 

Houston 

Houston  Intercontinental 

Texas 

ILS  Rwy  9  Amdt  3A 

FDC  Date:  08/09/95 

FDC  5/4086/L\H/  FI/P  Houston 
Intercontinental.  Houston,  TX.  ILS  Rwy  9 
Amdt  3A...Circling  MDA  740/HAA  642  all 
cats.  This  is  ILS  Rwy  9  Amdt  3B. 

Houston 
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Houston  Intercontinental 

Texas 

ILS  Rwy  14L  Amdt  10 
FDC  Date:  08/09/95 

FDC  5/4087/IAH/  FI/P  Houston 
Intercontmental,  Houston,  TX.  ILS  Rwy  14L 
Amdt  10...Circling  MDA  740/HAA  642  all 
caU.  This  is  ILS  Rwy  14L  Amdt  10. 

Hoaaton 

Houston  Intercontinental 

TexM 

ILS  Rwy  27  Amdt  lA 

FDC  Date:  08/09/95 

FDC  5/4102/L\H/  FI/P  Houston 
Intercontinental,  Houston,  TX.  ILS  Rwy  27 
Amdt  1A...S-LOC-27  MDA  480/HAT  393  all 
cats.  Vis  cat  D  Rvr  5000.  cat  E  V/z.  Circling 
MDA  740/HAA  642  all  cats.  Category  II 
only.. .Add  note.. .Missed  approach  requires  a 
MI^  climb  of  260  ft  per  nm.  This  is  ILS  Rwy 
27  Amdt  IB. 

RooMvelt 

Roosevelt  Muni 

Utah 

VOR  or  GPS-A,  Amdt  2 

FDC  Date:  08/10/95 

FDC  5/4099/74V/  FI/P  Roosevelt  Muni. 
Roosevelt,  UT.  VOR  or  GPS-A,  Amdt 
2...Delete  lighting  note.. .Activate  MIRL  Rwy 
7-25  on  UNICOM.  Change  altimeter  note 
to.. .Use  vernal  altimeter  setting.  When  not 
received  procedure  NA.  This  is  VOR  or  GPS- 
A,  Amdt  2A. 

Rooeevek 

Roosevelt  Muni 

Utah 

RNAV  or  GPS  Rwy  25,  Amdt  1 

FDC  Date:  08/10/95 

FDC  5/4100/74V/  FI/P  Roosevelt  Muni, 
Rooeevek,  UT.  RNAV  or  GPS  Rwy  25,  Amdt 
l...Delete  lighting  note.. .Activate  MIRL  Rwy 
7-25  122.8.  Change  altimeter  note  to. Use 
vernal  altimeter  setting.  When  not  received 
procedure  NA.  This  is  RNAV  or  GPS  Rwy  25. 
AmdtlA. 

[FR  Doc.  95-20380  Filed  8-16-95;  8:45  am] 
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14CFRPart97 

[Doctot  No.  28300;  Amdt  No.  1681] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnow:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 


System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Stdbdard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiulher, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendm«it  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instnmient  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aira^  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  tide  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  itom  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
pubhc  interest  and,  where  appUcable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regiilatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regul^ory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  August  11, 
1995. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursiuint  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.97.27,97.33,97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  Sep  14, 1995 

Iowa  City,  lA,  Iowa  City  Mimi,  RNAV  or 

GPS  RWY  24,  Amdt  1  CANCELLED 
Iowa  City,  lA,  Iowa  City  Muni,  RNAV 

RWY  24,  Amdt  1 
Iowa  Qty,  LA,  Iowa  Qty  Muni,  NDB  or 

GPS  RWY  30,  Amdt  1  CANCELLED 
Iowa  Qty,  L\.  Iowa  City  Muni,  NDB 

RWY  30.  Amdt  1 
Kingman,  KS.  Kingman  Muni.  VOR/ 

DME  or  GPS  RWY  18.  Amdt  1 

CANCELLED 
Kingman.  KS.  Kingman  Mimi,  VOR/ 

DME  RWY  18.  Amdt  1 
Baton  Rouge.  LA.  Baton  Rouge 

Metropolitan.  Ryan  Field.  NDB  or 

GPS  RWY  31,  Amdt  lA  CANCELLED 
Baton  Rouge,  LA,  Baton  Rouge 

Metropolitan,  Ryan  Field,  NDB  RWY 

31,  Amdt  lA 
West  Jefferson,  NC,  Ashe  County,  NDB 

or  GPS  RWY  27,  Orig  CANCELLED 
West  Jefferson,  NC,  Ashe  County,  NDB 

RWY  28.  Orig 
Wahpeton,  ND.  Harry  Stem.  NDB  or 

GPS  RWY  33,  Amdt  4  CANCELLED 


Wahpeton,  ND,  Harry  Stem,  NDB  RWY 

33,  Amdt  4 
Keamey,  NE,  Kearney  Muni,  NDB  or 

GPS  RWY  36,  Amdt  4A  CANCELLED 
Keamey.  NE,  Keamey  Muni,  NDB  RWY 

36,  Amdt  4A 
McCook,  NE.  McCook  Muni.  VOR  or 

GPS  RWY  12.  Amdt  11  CANCELLED 
McCook,  NE,  McCook  Muni,  VOR  RWY 

12,  Amdt  11 
Sand  Springs,  OK,  William  R.  Pogue 

Muni,  NDB  or  GPS  RWY  35,  Amdt  2 

CANCELLED 
Sand  Springs,  OK,  William  R.  Pogue 

Muni,  NDB  RWY  35,  Amdt  2 
Kosrae  Island,  FM,  Kosrae,  NDB/DME  or 

GPS-A,  Orig 
Pohnpei  Island,  FM,  Pohnpei  Intl,  NDB/ 

DME  or  GPS  RWY  9,  Amdt  4 
Pohnpei  Island,  FM,  Pohnpe^ntl,  NDB/ 

DME  or  GPS-A,  Amdt  1 
Pohnpei  Island,  FM,  Pohnpei  Intl,  NDB 

or  GPS-B,  Amdt  3 
Pohnpei  Island,  FM,  Pohnpei  Intl,  NDB 

or  GPS-C,  Amdt  3 
Weno  Island,  FM,  Weno  Island/Chuuk 

InU,  NDB/DME  or  GPS  RWY  4,  Orig- 

A 
Weno  Island,  FM,  Weno  Island/Chuuk 

Intl,  NDB  or  GPS-A,  Orig-A 
Weno  Island,  FM.  Weno  Island/Chuuk 

Intl,  NDB  or  GPS-B,  Amdt  4A 
Yap  Island,  FM,  Yap  Intl,  NDB/DME  or 

GPS  RWY  7.  Amdt  1 

[FR  Doc.  95-20381  Filed  6-16-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8614] 

RIN  1546-AS54 

Real  Estate  Mortgage  Investment 
Conduits 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  variable  rate 
interest  payments  and  sp>ecified  pcr^  n.  i. 
interest  payments  on  regular  interests  ir. 
real  estate  mortgage  investment 
conduits  (or  RESflCs).  This  action  is 
necessary  because  of  changes  to  the 
appUcable  tax  law  made  by  the  Tax 
Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  These  regulations  provide 
guidance  to  REMIC  sponsors  and 
investors. 

DATES:  These  regulations  are  effective 
August  17, 1995. 


For  dates  of  applicability  of  these 
regulations,  see  §  1.860A-1. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo,  (202)  622-3920  (not 
a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  20, 1994,  temporary 
regulations  (TD  8534)  relating  to 
variable  rate  interest  payments  on 
REMIC  regular  interests  were  published 
in  the  Federal  Register  (59  FR  18746). 
A  notice  of  proposed  rulemaking  (FI- 
10-94),  published  in  the  Federal 
Register  for  the  same  day  (59  FR  18772), 
cross-references  the  temporary 
regulations.  That  notice  also  proposes 
guidance  on  whether  interest  payments 
on  a  regular  interest  in  a  REMIC  consist 
of  a  specified  portion  of  the  interest 
payments  on  the  qualified  mortgages 
held  by  the  REMIC. 

No  public  hearing  was  requested  or 
held,  but  written  comments  responding 
to  the  notice  were  received.  After 
consideration  of  the  comments,  the 
regulations  proposed  by  FI-10-94  are 
adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed. 

Explanation  of  Provisions 

Sections  860A  through  860G  of  the 
Internal  Revenue  Code  set  forth  rules  for 
the  treatment  of  REMICs  and  for  the 
treatment  of  persons  who  hold  interests 
in  REMICs.  For  an  entity  to  qualify  as 
a  REMIC,  every  interest  in  the  entity 
must  be  either  a  residual  interest  or  a 
regular  interest. 

A.  Variable  Rates 

Section  860G(a)(l)(B)(i)  requires  that 
any  interest  payments  on  a  regular 
interest  be  payable  based  on  a  fixed  rate, 
or  on  a  variable  rate  to  the  extent 
provided  in  regulations.  Regulations 
providing  guidance  under  section 
860G(a)(l)(B)(i)  are  included  in  a 
comprehensive  set  of  final  regulations 
relating  to  REMICs  (the  1992  REhOC 
regulations],  which  was  pubhshed  in 
the  Federal  Register  for  December  24, 
1992  (57  FR  61293). 

The  1992  REMIC  regulations  use  a 
1  Milding-block  approach  to  describe  the 
7   rmitted  variable  rates  under  section 
b60G(a)(l)(B)(i).  A  taxpayer  must  start 
with  one  permitted  variable  rate  as  a 
base  and.  if  desired,  may  subject  the  rate 
to  additions,  subtractions, 
multiplications,  caps,  and  floors.  Under 
§  1.860G-l(a)(3)(i)  of  the  1992  REMIC 
regulations,  a  permitted  variable  rate 
includes  a  rate  that  is  a  qualifying 
variable  rate  for  purposes  of  sections 
1271  through  1275  and  the  related 
regulations. 
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Notice  93-11, 1993-1  C.B.  298. 
addresses  the  application  of  the  term 
qualifying  variable  rate.  The  notice 
provides  that  a  qualified  floating  rate  set 
at  a  current  value  (as  defined  in 
proposed  regiilations  under  section 
1275  (FI-189-84))  is  a  qualiiying 
variable  rate  for  purposes  of  §  1.860G- 
l(a)(3)(i)  of  the  1992  REMIC  regulations. 
Notice  93J-11  also  states  that  the  1992 
REMIC  regulations  will  be  amended  to 
conform  to  the  language  of  the  final 
section  1275  regulations  when  those 
regulations  become  effective.  After  the 
section  1275  regulations  were  revised 
and  published  in  final  form  in  the 
Federal  Register  for  February  2, 1994 
(59  FR  4799,  4827),  the  temporary 
regulations  (TD  8534)  and  the  proposed 
regulations  (FI-10-94)  were  issued  to 
conform  §1.860G-l(a)(3)(i)  of  the  1992 
REMIC  regulations  to  the  final  section 
.   1275  regulations. 

The  final  section  1275  regulations 
define  two  types  of  variable  rates. 
Section  1.1275-5(b)  defines  a  qualified 
floating  rate,  and  §  1.1275-5(c)  defines 
an  objective  rate.  Under  proposed 
§  1.860G-l(a)(3)(i)  and  §  1.860G-lT(a), 
permitted  variable  rates  for  regular 
interests  in  REMICs  include  a  qualified 
floating  rate.  Objective  rates,  however, 
are  not  permitted. 

One  commentator  proposes  that  the 
final  version  of  §  1.860G-l(a)(3)(i)  be 
expanded  to  include  as  a  permitted 
variable  rate  any  objective  rate  that 
relates  to  one  or  more  debt  instruments 
(excluding  any  debt  instrument  that 
provides  for  payments  measured  in 
substantial  part  by  reference  to  the  value 
of  property  other  than  debt 
instnunents).  This  would  allow,  for 
example,  a  rate  equal  to  the  total  rate  of 
return  on  a  bond,  or  group  of  bonds. 

Many  objective  rates  rellect  the 
returns  on  eqmties  and  commodities. 
The  IRS  and  Treasury  believe  that 
proposed  §  1.860G-l(a)(3)(i)  draws  a 
sensible  and  necessary  line  between 
rates  tied  to  interest  rates  (that  is, 
qualified  floating  rates),  and  rates  tied  to 
commodities  and  equities.  Moreover, 
the  building-block  approach  adopted  by 
the  1992  REMIC  regulations  affords 
taxpayere  considerable  flexibihty  to 
devise  permitted  variable  rates,  and  the 
building-block  approach  would 
continue  to  apply  after  adoption  of  the 
proposed  regulations.  The  rule  in  the 
temporary  and  proposed  regulations, 
therefore,  is  retained  in  the  final 
regulations  under  §  1.860G-l(a)(3)(i). 

Retaining  §  1.860G-l{a)(3)(i)  as 
proposed  affects  a  cross  reference 
contained  in  §  1.860G-l(a)(3)(ii)(A). 
Commentators  suggest  revising 
§  1.860G-l(a)(3)(ii){A)  to  modify  the 
restrictions  imposed  by  the  cross 


reference  in  that  section  to  §  1.860G- 
l(aK3),  which  reference  incorporates 
proposed  §  1.860G-l(a)(3)(i).  Section 
1.860G-l(a)(3)(ii)(A)  permits  a  REMIC 
regular  interest  to  have  an  interest  rate 
based  on  a  weighted  average  of  the 
interest  rates  on  some  or  aU  of  the 
mortgages  held  by  the  REMIC  (a 
passthmugh  rate).  A  mortgage  taken 
into  account  in  determining  a 
passthrough  rate  (an  underlying 
mortgage)  must  itself  have  a  fixed  rate 
or  a  permitted  variable  rate. 
Accordingly,  a  mortgage  based  on  a 
qualified  floating  rate  may  be  used  to 
determine  a  passthrough  rate  but  the 
underlying  mortgage  must  conform  to 
proposed  §  1.860G-l(a)(3)(i).  This 
means  the  qualified  floating  rate  must 
be  set  at  a  iiirrent  value.  A  qualified 
floating  rate  is  not  set  at  a  current  value 
if  it  is  set  more  than  3  months  before  the 
start  of  the  related  accrual  period  on  the 
underlying  mortgage.  The  commentators 
suggest  loan  servicers  may  need  more 
than  3  months  to  compute  revised 
interest  and  payment  amoimts  and  to 
tell  borrowera  of  those  revised  amoimts. 
Thus,  according  to  the  commentators, 
the  3-month  period  should  be  extended. 
As  noted  above,  the  IRS  and  Treasiuy 
beheve  proposed  §  1.860G-l(a)(3)(i) 
sensibly  distinguishes  interest  rate 
returns  fit>m  other  types  of  returns.  For 
regular  interests  having  a  passthrough 
rate  to  reflect  this  distinction,  any 
underlying  mortgage  based  on  a 
qualified  floating  rate  that  is  used  to 
determine  the  passthrough  rate  must 
also  reflect  this  distinction.  Thus,  any 
imderl}ring  mortgage  bearing  interest  at 
a  qualified  floating  rate  must  have  the 
rate  set  at  a  current  value.  Otherwise, 
proposed  §  1.860G-l{a)(3)(i)  could  be 
circumvented  merely  by  creating  a 
passthrough  rate  based  on  imderlying 
mortgages  bearing  qualified  floating 
rates  not  set  at  current  values.  Moreover, 
the  abihty  of  servicers  to  take  more  time 
to  calcul«te  revised  rates  and  to  notify 
borrowers  of  those  rates  appeara  to  be 
limited  by  the  Truth  in  Lending  Act  and 
Regulation  Z  (12  CFR  Ch.  11  §  226.20(c) 
(1995)),  which  require  notice,  within 
prescribed  time  periods,  to  a  consimier 
of  changes  in  a  rate.  Thus,  this  comment 
is  not  adopted  here. 

B.  Specified  Portions 

Under  section  860G(a)(l)(B)(ii), 
interest  pa)rments  on  a  regular  interest 
in  a  REMIC  may  also  consist  of  a 
specified  portion  of  the  interest 
payments  on  the  quahfied  mortgages 
held  by  the  REMIC.  provided  the 
specified  portion  does  not  vary  while 
the  regular  interest  is  outstanding.  A 
specified  portion  regular  interest  is 
sometimes  called  an  Interest  Only 


regular  interest  or  10.  The  1992  REMIC 
regulations  identify  the  specified 
portions  permitted  under  section 
860G(a)(l)(B)(ii). 

Requests  for  further  guidance 
prompted  the  publication  of  the 
proposed  reg\ilations  addressing 
specified  portions.  Taxpayers  requested 
the  IRS  clarify  that  a  REMIC  may  issue 
an  10  that  is  expressed  as  a  percentage 
of  the  interest  payable  on  an  10  acquired 
from  another  REMIC  (a  collateral  10).  In 
response,  the  notice  of  proposed 
rulemaking  (FI-10-94)  would  add 
§  1.860G-l(a)(2)(i)(D).  under  which  the 
cash  flows  from  a  collatertd  lO  issued  by 
one  REMIC  can  be  proportionately 
divided  through  another  REMIC.  The 
proposed  provision  would  negate  the 
need  for  any  other  arrangement  such  as 
a  grantor  trust  and  would  apply  whether 
the  collateral  lO  is  acquired  on 
formation  by  a  related  upper-tier  REMIC 
or  after  formation  by  an  unrelated 
REMIC  (a  re-REMIC  transaction). 

According  to  one  commentator,  the 
addition  of  §  1.860G-l(a)(2)(i)(D) 
impUes  that  more  complex  re-REMIC 
transactions  are  not  allowed.  According 
to  another  commentator,  the  language  of 
the  proposed  rule  impUes  that  all 
qualified  mortgages  held  by  the  REMIC 
must  be  lO  regular  interests.  To  remove 
both  of  those  imphcations,  the  proposed 
rule  is  adopted  in  revised  form,  which 
appeara  as  §  1.860G-l(a)(2)(v). 

C.  Other  Comments 

Commentatora  also  addressed  other 
REMIC  regulations  not  affected  by  this 
Treasury  decision.  Those  comments 
may  be  considered  in  future  guidance 
projects. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibihty 
Analjrsis  is  not  required.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  fat  comment  on  its 
impact  on  small  business. 

Draftiiig  Infbrmatioii.  The  principal 
authors  of  these  regulations  are  Marshall 
Feiring.  Office  of  Assistant  Chief  Ckiunsel 
(Financial  Institutions  and  Products),  and 
Carol  A.  Schwartz,  formerly  of  that  office. 
However,  other  personnel  from  the  IRS  and 
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Treasury  Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.860G-1T"  to  read 
in  part  as  follows:  - 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.860A-0  is  amended 
by: 

1.  Adding  entries  for  §  1.860A-l(b)(4). 

2.  Revising  the  entry  for  §  1.860G- 
l(a)(2)(v). 

3.  Adding  an  entry  for  §  1.860G- 
l{a)(2)(vi). 

4.  Revising  the  entry  for  §  1.860G- 
l(a)(3)(i). 

The  additions  and  revisions  read  as 
follows: 

§  1 .860A-0    Outline  of  REMIC  provisions. 
***** 

§  1 .860A-1    Effective  dates  and  transition 
rules. 

li      -       •  *  *  * 

'(b)**' 

(4)  Rate  based  on  cuirent  interest  rate. 

(i)  Id  general. 

(ii)  Rate  based  on  index. 

(iii)  Transition  obligations. 
•         •         •         •         •     ', 

§1.B60G-1    Definition  of  regular  and 
residual  interests. 
(a)  *  *  * 

(2)  •  *  * 

(v)  Specified  portion  includes  portion  of 
interest  payable  on  regular  interest, 
(vi)  Examples. 

(3)  •  *  • 

(i)  Rate  l>ased  on  current  interest  rate. 
***** 

Par.  3.  In  §  1.860A-1.  paragraph  (b)(4) 
is  added  to  read  as  follows; 

§  1 .860A-1    Effective  dates  and  transition 
nites. 

i|  *  *  *  • 

(b)*  ** 

(4)  Rate  based  on  current  interest 
rate— (i)  In  general.  Section  1.860G- 
l(a)(3)(i)  apphes  to  obligations  (other 
than  transition  obligations  described  in 
paragraph  (b)(4)(iii)  of  this  section) 
intended  to  qualify  as  regular  interests 
that  are  issued  on  or  after  April  4. 1994. 

(ii)  Rate  based  on  index.  Section 
1.860G-l(a)(3)(i)  (as  contained  in  26 
CFR  part  1  revised  as  of  April  1, 1994) 
appUes  to  obligations  intended  to 
qualify  as  regular  interests  that — 


(A)  Are  issued  bv  a  quaUfied  entity  (as 
defined  in  §  1.860D-1  (c)(3))  whose 
startup  date  (as  defined  in  section 
860G(a)(9)  and  §  1.860G-2(k))  is  on  or 
after  November  12, 1991;  and 

(B)  Are  either — 

(1)  Issued  before  April  4, 1994;  or 

(2)  Transition  obligations  described  in 
paragraph  (b)(4)(iii)  of  this  section. 

(iii)  Transition  obligations. 
ObUgations  are  described  in  this 
paragrM)h  {b)(4)(iii)  if — 

(A)  Tne  terms  of  the  obUgations  and 
the  prices  at  which  the  obUgations  are 
offered  are  fixed  before  April  4. 1994; 
and 

(B)  On  or  before  Jime  1, 1994.  a 
substantial  portion  of  the  obUgations  are 
transferred,  with  the  terms  and  at  the 
prices  that  are  fixed  before  April  4. 
1994,  to  investors  who  are  unrelated  to 
the  REMICs  sponsor  at  the  time  of  the 
transfer. 

Par.  4.  Section  1.860G-1  is  amended 
by: 

1.  Redesignating  paragraph  (a)(2)(v)  as 
paragraph  (a)(2)(vi). 

2.  Adding  a  new  paragraph  (a)(2)Cv). 

3.  Revising  paragraph  (a)(3)(i). 
The  addition  and  revisions  read  as 

follows: 

S 1 .8606-1    Definition  of  regular  and 
residual  Interests. 

(a)  *  *  * 
(2)  •  •  • 

(v)  Specified  portion  includes  portion 
of  interest  payable  on  regular  interest. 
(A)  The  specified  portions  that  meet  the 
requirements  of  paragraph  (a)(2)(i)  of 
this  section  include  a  specified  portion 
that  can  be  expressed  as  a  fixed 
percentage  of  the  interest  that  is  payable 
on  some  or  aU  of  the  qualified  mortgages 
where — 

(2)  Each  of  those  quaUfied  mortgages 
is  a  regular  interest  issued  by  another 
REMIC;  and 

(2)  With  respect  to  that  REMIC  in 
which  it  is  a  regular  interest,  each  of 
those  regular  interests  bears  interest  that 
can  be  expressed  as  a  specified  portion 
as  described  in  paragraph  (a)(2)(i)(A). 
(B),  or  (C)  of  this  section. 

(B)  See  §  1.860A-l(a)  for  the  effective 
date  of  this  paragraph  (a)(2)(v). 
***** 

(3)  *  *  * 

(i)  Rate  based  on  current  interest  rate. 
A  qualified  floating  rate  as  defined  in 
§  1.1275-5(b)(l)  (but  without  the 
application  of  paragraph  (b)(2)  or  (3)  of 
that  section)  set  at  a  current  value,  as 
defined  in  §  1.1275-5(a)(4).  is  a  variable 
rate.  In  addition,  a  rate  equal  to  the 
highest,  lowest,  or  average  of  two  or 
more  quaUfied  floating  rates  is  a 
variable  rate.  For  example,  a  rate  based 
on  the  average  cost  of  funds  of  one  or 


more  financial  institutions  is  a  variable 
rate. 

***** 

§1.8600-11    [Removed] 
Par.  5.  Section  1.860G-1T  is  removed. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue.     • 

Approved:  July  31, 1995. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-20319  FUed  8-16-95: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-05-096] 

RIN211&-^A97 

Safety  Zone:  East  Passage, 
Narragansett  Bay,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
estabUshing  a  temporary  safety  zone  in 
Narragansett  Bay  around  the  group  of 
swimmers  participating  in  the  19th 
annual  "Swim  The  Bay"  event 
sponsored  by  Save  The  Bay  on  August 
19, 1995.  This  safety  zone  is  needed  to 
protect  the  participants  from  the 
hazards  caused  by  vessel  trafhc  in 
Narragansett  Bay.  The  safety  zone  wiU 
encompass  a  300  yard  radius  aroimd 
each  swimmer  as  they  proceed  across 
the  East  Passage,  Narragansett  Bay.  The 
safety  zone  shall  be  from  Coaster's 
Harbor  Island  Beach.  Newport.  RI.  to 
Jamestown,  RI,  in  the  vicinity  of  Potter's 
Cove.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Providence. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  19,  1995,  from  8 
a.m.  to  11  a.m.,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  Providence.  In  the  event  of 
inclement  weather,  an  alternate  rain 
date  of  August  20. 1995  is  estabUshed 
with  these  same  times. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Bnice  L.  Davies  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information.  The  drafters  of  this 
regulation  are  LTJG  Bruce  L.  Davies,  Project 
Manager  for  the  Coast  Guard  Captain  of  the 
Port  Providence,  and  LT  S.A.  Tyler.  Project 
Counsel  for  the  First  Coast  Guard  District 
Legal  OfTice. 
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Regulatory  History 

As  authorized  by  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  The  Coast 
Guard  did  not  receive  the  application  in 
sufficient  time  to  publish  a  NPRM  a 
final  rule  30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 
Cancellation  of  this  event  is  contrary  to 
public  interest  since  the  purpose  of  this 
event  is  to  raise  funds  for  environmental 
purposes.  The  event  requires  a  safety 
zone  to  provide  for  the  safety  of 
participants  and  other  vessels. 

Background  and  Purpose 

On  August  19, 1995,  the  organization, 
Save  The  Bay.  will  be  sponsoring  the 
19th  annual  "Swim  The  Bay".  For  this 
event  it  is  expected  that  approximately 
150  people  will  swim  across  the  East 
Passage  of  Narragansett  Bay,  from 
Coaster's  Harbor  Island  Beach,  Newport, 
RI,  to  Jamestown,  RI,  in  the  vicinity  of 
Potter's  Cove.  The  swimmers  will  be 
escorted  by  rowboats  and  escort  craft. 
Orange  floating  pylons  will  be  placed 
along  the  route  one  hour  prior  to  the 
swim.  A  rain  date  for  the  event  is 
scheduled  for  Augiist  20, 1995. 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  East 
Passage  from  Coaster's  Harbor  Island 
Beach.  Newport.  RI.  (41«-31.0'  N.  071"- 
19.8'  W)  to  Potters  Cove,  RI  (41"-31.0' 
N,  071''-22.0'  W)  (NAD  1983).  The 
safety  zone  wiU  encompass  a  300  yard 
radius  around  each  swimmer  and  escort 
craft  involved  with  the  "Swim  The  Bay" 
event.  The  safety  zone  will  move  with 
the  swimmers  and  escort  craft  as  they 
cross  the  East  Passage.  The  safety  zone 
will  be  in  effect  on  Augiist  19, 1995, 
from  8  a.m.  imtil  11  a.m.  If  postponed 
due  to  inclement  weather,  the  safety 
zone  will  be  in  effect  on  August  20, 
1995,  from  8  a.m.  imtil  11  a.m.  Entry  or 
movement  within  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence  or  his  on 
scene  representative. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 


and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040: 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  portions  of  the 
East  Passage,  the  effect  of  this  regulation 
will  not  be  significant  for  several 
reasons:  vessels  not  constrained  by  their 
draft  may  transit  the  West  Passage  of 
Narragansett  Bay,  the  duration  of  the 
event  is  limited;  and  extensive,  advance 
advisories  will  be  made.  Additionally, 
this  event  has  taken  place  every  year  for 
the  previous  18  years  and  has  not 
caused  a  significant  hardship  on  the 
commercial  or  pleasure  vessel  traffic  in 
the  event  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  minimal  and  the 
Coast  Guard  certifies  tmder  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infiormation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  luider  section 
2.B.2.e  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654.  July 
29, 1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 


from  further  environmental 
doctunentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Cherklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  event  will  be  conducted 
in  conjunction  with  the  marine  event 
permitting  process. 

List  of  Subjects  in  33  CFR  Fait  165 

Harbors,  Marine  Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measiu^s,  and 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The.^uthority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  §  165.T01- 
096,  is  added  to  read  as  follows: 

§  1 65.T01-096    Safety  Zone;  Swim  the  Bay, 
East  Passage,  Narragansett  Bay.  RI. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  East  §  Passage, 
Narragansett  Bay,  RI,  from  Coaster's 
Harbor  Island  Beach  (41''-31.0'  N,  071"*- 
19.8'  W)  to  Potters  Cove  (41''-31.0'  N, 
071''-22.0'  W)  (NAD  1983)  Within  a  300 
yard  radius  of  the  swimmers  and  craft 
participating  in  the  "Swim  The  Bay" 
event. 

(b)  Effective  Date:  This  regulation  is 
effective  on  August  19. 1995,  from  8 
a.m.  to  11  a.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  Providence.  If  postponed  due  to 
inclement  weather,  this  regulation  is 
effective  on  August  20, 1995,  from  8 
a.m.  to  11  a.m. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  apply. 

Dated:  August  10. 1995. 

Wayne  D.  Gusman, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port. 

[FR  Doc.  95-20365  Filed  8-16-95;  8:45  am) 

BILUNQ  CODE  4910-14^ 


33  CFR  Part  165 

[CGD01-011] 

RIN2115-nAA97 

Safety  Zone:  Annual  Rensselaer 
Festival  Fireworks  Display,  Hudson 
River,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  for 
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the  annual  Rensselaer  Festival  fireworks 
program  located  on  the  Hudson  River, 
New  York.  The  safety  zone  is  in  effect 
annually  on  the  third  Saturday  in 
September  frt)m  8:30  p.m.  until  10  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
safety  zone  temporarily  closes  all  waters 
of  the  Hudson  River,  shore  to  shore, 
north  of  42«'38'12"  N  latitude  (NAD 
1983)  and  south  of  the  Diiim  Memorial 
Bridge,  Albany.  New  York. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Qunior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Draiting  Information.  The  drafters  of  tliis 
notice  are  LTJG  K.  Messenger,  Project 
Manager,  Coast  Guard  Group  New  York  and 
CDR  J.  Stieb.  Project  Attorney.  First  Coast 
Guard  District.  Legal  Office. 

Regulatory  History 

On  April  3, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
ndemaking  (NPRM)  in  the  Federal 
Register  (60  FR  16821).  Interested 
persons  were  requested  to  submit 
comments  on  or  before  June  2, 1995.  No 
comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Coast  Guard  is 
promulgating  this  final  rule  as 
proposed. 

Background  and  Purpose 

For  the  last  several  years,  the  Qty  of 
Rensselaer  has  submitted  an 
Application  for  Approval  of  Marine 
Event  to  hold  a  fireworks  program  in  the 
Hudson  River.  This  regulation 
establishes  a  permanent  safety  zone  in 
all  waters  of  the  Hudson  River,  shore  to 
shore,  north  of  42»38'12"  N  latitude 
(NAD  1983)  and  sou^  of  the  Dunn 
Memorial  Bridge,  Albany,  New  York. 
The  safety  zone  is  in  effect  annually  on 
the  third  Satiu*day  in  September  fr*om 
8:30  p.m.  until  10  p.m.,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port  New  York.  The  safety  zone 
prevents  vessels  from  transiting  this 
portion  of  the  Hudson  River  and  is 
needed  to  protect  mariners  from  the 
hazards  associated  with  fireworks 
'  exploding  in  the  area. 

This  permanent  regulation  will 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  The  effective  period  of  the 
safety  zone  will  be  announced  annually 
via  Safety  Marine  Information 


Broadcasts  and  by  locally  issued 
notices. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procediu«s  of  DOT  is  unnecessary.  The 
safety  zone  closes  a  portion  of  the 
Hudson  River,  shore  to  shore,  in 
Albany,  New  York,  to  vessel  traffic 
annually  on  the  third  Saturday  in 
September,  from  8:30  p.m.  until  10  p.m., 
tmless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York. 
Although  this  regulation  prevents  traffic 
from  transiting  the  area,  the  effect  of  this 
regulation  is  not  significant  for  several 
reasons:  the  duiration  of  the  event  is 
limited;  the  event  is  at  a  late  hour;  the 
event  has  been  held  annually  for  the 
past  several  years  without  incident  or  . 
complaint;  and  the  extensive,  advance 
advisories  which  will  be  made  to  allow 
recreational  and  commercial  traffic  to 
make  necessary  transits  before  or  after 
the  event.  Accordingly,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  set  forth  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  60S(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  imder  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29, 1994,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  fireworks  programs 
under  the  National  Environmental 
Policy  Act  will  be  conducted  in 
conjunction  with  the  marine  event 
permitting  process  each  year. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Section  165.167,  is  added  to  read  as 
follows: 

§  166.167    Safety  Zone;  Annual  Rensselaer 
Festival  Fireworks  Display,  Hudson  River, 
New  York. 

(a)  Location.  The  safety  zone  includes 
the  waters  of  the  Hudson  River,  shore  to 
shore,  north  of  42''38'12"  N  latitude 
(NAD  1983)  and  south  of  the  Dimn 
Memorial  Bridge.  Albany.  New  York. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  third  Satm'day  in 
September  from  8:30  p.m.  until  10  p.m., 
imless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced 
aimually  via  Safety  Marine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 
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(2)  All  persons  and  vesseb  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  conunissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  10. 1995. 

TJH.  Gilmour, 

Captain,  U.S.  Ckxist  Guard.  Captain  of  the 
Port  New  York. 

[FR  Doc  9S-20366  Filed  8-16-95;  8:45  am] 
HLUNQ  OOOe  4*10-14-M 


33  CFR  Part  165 

[CQD02-05-0»q 

nN211SnAA97 

Saf«ty  Zone;  Lower  Miseissippi  River, 
Mile  8S7.0  to  Mile  859.0. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
estabUshing  a  temporary  safety  zone  on 
the  Lower  Mississippi  River  between 
mile  857.0  and  mile  859.0.  The  zone  is 
needed  to  protect  vessel  traffic  from  a 
colUsion  hazard  during  mat  laying 
operations.  Entry  of  vessels  or  persons 
into  this  zone  is  prohibited  imless 
specifically  authorized  by  the  Captain  of 
the  Port. 

DATES:  This  regulation  becomes 
effective  at  8  a.m.  on  August  6, 1995, 
and  terminates  at  4  pjn.  on  August  20, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
ENS  Bauer,  Assistant  Chief,  Port 
Operations  Officer,  Captain  of  the  Port, 
200  Jefferson  Avenue,  Suite  1301, 
Memphis,  TN  38103,  Phone:  (901)  544- 
3941. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

At  approximately  8  a.m.  on  August  6, 
1995.  the  U.S.  Army  Corps  of  Engineers 
will  commence  mat  laying  operations  at 
Lower  Mississippi  River  mile  858.0  on 
the  left  descending  bank.  The  operation 
is  expected  to  be  completed  within  15 
days  from  the  commencement  date.  The 
navigable  channel  will  be  restricted  to 
one  way  traffic  during  the  operation.  A 
safety  zone  has  been  established  on  the 
Lower  Mississippi  River  from  mile 
857  0  to  mile  859.0  in  order  to  facilitate 
safe  vessel  passage.  All  vessels  shall 
estabhsh  passing  arrangements  with  the 
contact  pilot  aboard  the  M/V  Harrison, 


via  VHF  Marine  Band  Radio,  Channel 
13,  prior  to  entering  the  safety  zone  and 
shall  abide  by  the  conditions  of  the 
arrangement.  Entry  of  vessels  or  persons 
into  this  zone  is  prohibited  imless 
specifically  authorized  by  the  Captain  of 
the  Port. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
pubhcation.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary.  Specifically, 
immediate  action  is  necessary  to 
facihtate  mat  laying  operations  diuing 
the  present  low  water  level  of  the  river. 
Harm  to  the  public  or  environment  may 
residt  if  vessel  traffic  is  not  controlled 
during  the  operation.  As  a  result,  the 
Coast  Guard  deems  it  to  be  in  the 
pubUc's  best  interest  to  issue  a 
regulation  immediately. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUcies 
and  procediues  of  DOT  is  imnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalian 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  nUe  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Listruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T02- 
201  is  added  to  read  as  follows: 

S165.T02-201    Safety  Zone;  LowM^ 
Mississippi  River. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  857.0  to  mile  859.0. 

(b)  Effective  dates.  This  section 
becomes  effective  at  8  a.m.  on  August  6, 
1995,  and  terminates  at  4  p.m.  on 
August  20. 1995. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  this  zone  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port. 
The  Captain  of  the  Port,  Memphis, 
Tennessee,  will  notify  the  maritime 
commimity  of  conditions  affecting  the 
area  covered  by  this  safety  zone  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  August  2, 1995. 
AX.  Thompson,  Jr., 
Commander,  USCG,  Captain  of  the  Port. 
[FR  Doc.  95-20364  Filed  8-16-95;  8:45  am] 
eiumo  cooc  4«i»-i4-« 


33  CFR  Part  165 

[CGD02-«5m65] 

RiN211S-AA97 

Safety  Zone;  McKellar  Lake,  Mile  0.0  to 
Mile  0.5 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
estabUshing  a  temporary  safety  zone  on 
the  McKellar  Lake  between  mile  0.0  and 
mile  0.5.  The  zone  is  needed  to  protect 
vessel  traffic  while  power  line  are 
strung  across  the  mouth  of  McKellar 
Lake.  Entry  of  vessels  or  persons  into 
this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port. 

DATES:  This  regulation  becomes 
effective  at  7  a.m.  on  August  17, 1995, 
and  terminates  at  7  pjn.  on  August  31, 
1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
ENS  Bauer,  Assistant  Chief,  Port 
Operations  Officer,  Captain  of  the  Port, 
200  Jefferson  Avenue,  Suite  1301, 
Memphis.  TN  38103.  Phone:  (901)  544- 
3941. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

At  approximately  7  a.m.  on  August 
17, 1995,  the  Tennessee  Valley 
Authority  will  commence  power  line 
construction  operations  extending 
across  the  mouth  of  McKellar  Lake.  The 
operation  is  expected  to  be  completed 
within  15  days  from  the  commencement 
date.  The  navigable  channel  will  be 
blocked  diuing  the  operation.  A  safety 
zone  has  been  established  on  McKellar 
Lake  from  mile  0.0  to  mile  0.5  in  order 
to  protect  vessel  traffic  while  power 
lines  are  strung  across  the  mouth  of 
McKellar  Lake.  The  zone  will  be  opened 
periodically  to  allow  vessels  to  transit 
the  area.  The  Captain  of  the  Port, 
Memphis,  Teimessee,  will  notify  the 
maritime  community  of  conditions 
affecting  the  area  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  22  (157.1  MHz).  Entry  of 
vessels  or  persons  into  this  zone  is 
prohibited  imless  specifically 
authorized  by  the  Captain  of  the  Port. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
pubhcation.  PubUcation  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
pubUc  interest  because  inunediate 
action  is  necessary.  Specifically, 
inunediate  action  is  necessary  to 
facilitate  power  line  construction 
operations  during  the  present  low  water 
conditions.  Harm  to  the  pubUc  or 
environment  may  result  if  vessel  traffic 
is  not  controlled  during  the  operations. 
As  a  result,  the  Coast  Guard  deems  it  to 
be  in  the  pubUc's  best  interest  to  issue 
a  regulation  immediately. 

Regulatory  Evaluation 

This  ruleas  not  a  significant 
regulatory  action  under  section  3(f)  of 
Em:utive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 


that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUcies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federahsm  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  59  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
and  49  CFR  1.46. 

2.  A  new  temporary  section  165.T02- 
202  is  added  to  read  as  follows: 

§  165.T02-202    Safety  Zone;  McKellar  Lake. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  McKellar  Lake  mile  0.0  to 
mile  0.5. 

(b)  Effective  dates.  This  section 
becomes  effective  at  7  a.m.  on  August 
17, 1995,  and  terminates  at  7  p.m.  on 
August  31, 1995. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  this  zone  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port. 
The  Captain  of  the  Port,  Memphis, 
Tennessee,  will  notify  the  maritime 
community  of  conditions  affecting  the 
area  covered  by  this  safety  zone  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

Dated:  August  2. 1995. 
AX.  Thompson,  Jr., 
Commander,  USCG,  Captain  of  the  Port. 
[FR  Doc.  95-20363  Filed  8-1&-95;  8:45  am] 
BILUNQ  COOE  4»1»-144« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart9 

[FRL-627S-4] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

agency:  FnvTjgyTnontnl  ProtectiOU 

Agency  {EP/^- 

ACTION:  Technical  amendment. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act,  this 
document  corrects  the  Office  of 
Management  and  Budget  (OMB)  control 
numbers  issued  under  the  Paperwork 
Reduction  Act  (PRA)  for  Groundwater 
Monitoring  Requirements. 

EFFECTIVE  DATE:  August  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Liza 
Heams,  703-308-7907. 

SUPPLEMENTARY  INFORMATION:  EPA  is 

today  amending  the  table  of  currentiy 
approved  information.  Today's 
amendment  is  prompted  by  the 
discovery  of  an  error  in  the  Part  9  as  it 
relates  to  the  Groundwater  Monitoring 
requirements.  The  affected  regulation  is 
codified  at  40  CFR  264.97(j). 

EPA  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
volume  of  the  Code  of  Federal 
Regulations  (CFR)  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
display  of  the  OMB  control  number(s) 
and  its  (their)  subsequent  codification  in 
the  CFR  satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  Information  Collection  Request 
was  previously  subject  to  public  notice 
and  comment  prior  to  OMiB  approval. 
As  a  result,  EPA  finds  that  there  is 
"good  cause"  under  section  553(b)(B)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(B))  to  amend  this  table 
without  prior  notice  and  comment.  Due 
to  the  technical  nature  of  the  table, 
further  notice  and  comment  would  be 
unnecessary.  For  the  same  reasons,  EPA 
also  finds  that  there  is  good  cause  under 
5  U.S.C.  553(d)(3). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
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DMsd:  August  11, 1995. 
Ttealhy  Fields,  Jr., 

Acting  Assistant  Administrator.  Office  of 
S<^id  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preemble  40  CFR  part  9  is  amended  as 
follows: 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

AwAaritp  7  U.S.C.  135  et  seq..  136-y:  15 
U.S.C  2001.  2003,  2005.  2«i^  2601-2671;  21 
U.S.C  331  j.  346a,  348;  srilfiC  9701;  33 
U.S.a  1251  et  seq.,  1311.  l5l3d,  1314, 1321. 
1328, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735.  3«  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b.  243.  246. 
300f,  300g.  300g-l.  300g-2.  300g-3,  300g-4, 
300g-5,  300g-6,  300}-l.  300J-2.  300>-3,  300}- 
4,  300H>.  1857  et  seq.,  6901-6992k,  7401- 
7871q,  7542,  9601-9657. 11023, 11048. 

2.  Section  9.1  is  amended  by  revising 
the  entry  for  "264.97(j)"  under  the 
indicated  heading  to  read  as  follows: 

S«.1    0MB  approvals  under  the  Papoiwoffc 
nsduction  Act. 


40  CFR  citation 


0MB  con- 
trol No. 


Standards  for  Owners  and  Oper- 
ators of  Hazardous  Waste 
Trealmert.  Storage,  and  Dis- 
posal Facities 


264.97® 


2050-0120 


IFR  Doc.  95-20424  Filed  8-16-95;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7151 
[AZ-MO-1430-01:  AZA-28475) 

Withdrawal  of  Public  Land  for  ttte 
Bullhead  City  Post  Office:  Arizona 

AGENCY:  Bureau  of  Land  Management, 

hiteiior. 

ACTION:  fublic  land  order. 


SUMMARY:  This  order  withdraws  5.60 
acres  of  public  land  from  mining  for  a 
period  of  20  years  for  the  United  States 
Postal  Service  to  expand  its  post  ofhce 
fadUty  located  in  Bullhead  Qty, 
Arizona.  The  land  is  not  subject  to 
mineral  leasing. 
EFFECTIVE  DATE:  August  17, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0518. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  hiterior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  location  or 
entry  imder  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1988)),  to  protect 
the  site  for  expansion  of  the  Riviera  Post 
Office  located  in  Bullhead  Qty, 
Arizona: 

Gila  and  Salt  River  Meridian 

T.  20  N..  R.  22  W.  (north  parcel). 
Sec.  20,  Beginning  at  the  JvfW  comer  of  the 
SWV*  of  the  NWV4  of  said  section  20; 
thence  S.  89"50'55"  E..  50  fiaet  to  the 
True  Point  of  Beginning:  thence  S. 
89"'50'55"  E..  240  feet;  thence  S. 
00»01'35"  E..  140  feet;  thence  S. 
89''50'55"  E..  20  feet;  thence  N.  OCOl' 
35"  W..  200  feet;  thence  N.  89''50'55"  W.. 
280  feet;  thence  S.  OO'Ol'SS"  E.,  60  feet 
to  the  True  Point  of  Beginning. 

T.  20  N..  R.  22  W.  (south  parcel). 
Sec.  20,  Beginning  at  the  NW  comer  of  the 
SWV4  of  the  NWV4  of  said  section  20; 
thence  S.  00°01'35"  E.,  140  feet;  thence 
S.  89"  50'  55"  E..  50  feet  to  the  True 
Point  of  Beginning;  thence  S.  89''50'55" 
E.,  564  feet;  thence  S.  00"01'35"  E..  400 
feet;  thence  N.  89'50'55"  W.,  564  feet; 
thence  N.  00"01'35"  W..  400  feet,  to  the 
True  Point  of  Beginning. 

The  two  parcels  described  aggregate  5.60 
acres  in  Mohave  Coimty. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcabiUty  of  those 
land  laws  governing  the  use  of  the  land 
imder  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resoiuces  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  torn  the  effective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  4. 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-20327  Filed  8-16-95;  8:45  am) 

BILUNG  CO06  4310-32-P 


43  CFR  Public  Land  Order  7152 
[00-935-1430-01;  000-65542] 

Withdrawal  of  Public  Lands  and 
Reserved  Federal  Minerals  for 
Protection  of  Scenic  and  Recreational 
Values  in  the  Ruby  Canyon  of  the 
Colorado  River;  Colorado 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  PubUc  Land  Order. 


SUMItt^Y:  This  order  withdraws 
8,170.49  acres  of  public  lands  and  20 
acres  of  reserved  Federal  mineral 
interest  from  the  operation  of  the  pubUc 
land  laws,  including  the  mining  laws. 
The  withdrawal  is  for  20  years  to  protect 
scenic  and  recreational  values  in  die 
Ruby  Canyon  of  the  Colorado  River. 
This  order  also  identifies  731  acres  of 
privately  owned  lands  vnthin  the 
interior  of  the  canyon  which  would 
become  subject  to  the  withdrawal  if  they 
should  pass  into  Federal  ownership. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
I^ewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  imder  the  mineral 
leasing  laws  to  protect  scenic  and 
recreational  values  in  the  Ruby  Canyon 
of  the  Colorado  River: 

Ute  Principal  Meridian 

T.  1  N.,  R.  3  W., 
Sec.  6,  lots  6  and  8; 
Sec.  7.  lots  1  to  9,  inclusive,  and 

W»-^EV4NWV4; 
Sec.  8,  lots  2  to  6,  inclusive,  and 

SV2NEV4SWV4; 
Sec.  9,  lot  4; 

Sec.  17,  lot  4,  S»/iNEV4,  and  SEV4NWV4; 
Sec.  18,  lot  1 .  N>/«iNEV4,  and  NEV4NWV4. 

Sixth  Principal  Meridian 

T.  10  S.,  R.  103  W., 
Sec.  5,  SV2SWV4  and  W'/^SW'ASE'A; 
Sec  6,  SEV4SWV4  and  SV2SEV4; 
Sec.  7,  lots  1  to  9,  inclusive,  SE'ANE'/., 

W'/iNWV4,  WViSEV4.  and  EV2E'/«iSEV4;     . 
Sec.  8,  lots  2,  3. 6,  7,  and  WV2WV2EV2; 
Sec.  15.  lots  2  to  9,  inclusive, 
S'/iN»/iNWV4,  and  E'/^SW'ASW'A; 
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Sec  16,  lots  1  to  8,  inclusive, 

WV1NEV4NEV4,  SEV4NEV4NEV4, 

NWV4NEV4,  NM1NWV4,  and 

N»/!iSWV4SWV4; 
Sec  17,  lots  2,  3, 5  to  9,  inclusive, 

W»/iNWV4NEV4,  SV2NEV4, 

N»/.SWV4SWV4,  and  S»/4SEy4; 
Sec  18,  lots  1, 2, 4,  5, 8  to  11,  inclusive, 

W»AEV2,  E»/iiEV<iNEV4,  EViiNEV4SEV4, 

and  NEV4SEV4SEV4; 
Sec.  19,  loU  1,  3, 4,  NWV4NEV4, 

N»/iiSWV4NEV4.  SEV4NWV4.  NWy4SWV4, 

and  N'/iNEV4SWV4; 
Sec.  22.  lots  5  to  8.  inclusive,  NEV4NWV4, 

EV!iSE»/4NWV4,  and  EV4NEV4SWV4; 
Sec  27,  lot  1. 
T.  10  S.,  R.  104  W., 
See.  12,  E>/iEViEVi; 
Sec  13,  E^/tEV^V^: 
Sec.  23,  lots  1  to  4,  inclusive, 

E»/iSWV4NEV4.  and  E»/iWMtSEV4; 
Sec.  24,  lots  1  to  9,  inclusive,  NWV4NEV4, 

N»/iNWV4.  EViSWV4.  and  NV2SEV4; 
Sec.  25,  lots  1  to  4,  inclusive,  E^/2WV<t,  and 

SWV4SWV4; 
Sec.  26,  lots  1  to  7,  inclusive, 

EViNWV4NEV4,  SWV4NEV4,  and 

SViNWV4: 
Sec  27,  lots  1  to  9,  inclusive,  SV^NEVi  and 

SEV4NWV4; 
Sec.  28,  lots  1  to  3,  inclusive, 

SV2SEV4NEV4,  and  WV2SEV4; 
Sec.  32.  lots  1  to  7.  inclusive,  NEV4SWV4, 

SEV4NWV4SWV4.  and  Ni/iSEV4; 
Sec.  33,  lots  1  to  12,  inclusive,  NWV4NEV4, 

and  E»/iSEV4NWV4; 
Sec  34,  N>/iNV2NEV4,  NViNEV4NWV4, 

W>ANWV4,  and  NWV4SWV4; 
Sec.  35,  N'/iNWV4NEV4  and  N»/iN'/iNWV4. 
T.  11S.,R.104W., 
Sec  3,  lots  3  and  4; 
Sec  4,  lote  1  to  4.  inclusive,  S»/iNWV4,  and 

SWV4; 
Sec.  5.  lot  1,  SEV4NEV4,  Ei/iSEV4SWV4, 

N»/4SEV4,  and  SEV4SEV4; 
Sec.  7,  lots  1  to  4.  inclusive; 
Sec.  8,  E'/iNEV4,  N»/2NWV4.  SWV4NWV4, 

and  S^/i; 
Sec.  9,  NWV4NWV4,  WViSWV4NWV4,  and 

WViWV«iSWV4. 
The  areas  described  aggregate  8,170.49 
acres  in  Mesa  County. 

2.  Subject  to  vaUd  existing  rights,  the 
reserved  Federal  mineral  interest  for  the 
following  described  privately  owned 
land  is  hereby  withdrawn  from  the 
United  States  mining  laws  (30  U.S.C, 
Ch.  2  (1988)),  but  not  from  leasing  imder 
the  mineral  leasing  laws: 

Sixth  Principal  Meridian 

T.  11  S.,  R.  104  W., 

Sec.  5,  E>/iSWV4NEV4. 

The  area  described  contains  20  acres  in . 
Mesa  County. 

3.  The  following  described  privately 
owned  lands  are  within  the  exterior 
boundary  of  the  proposed  withdrawal.  If 
these  lands  are  subsequently  acquired 
by  the  United  States,  diis  withdrawal 
would  attach  to  these  lands: 

Ute  Principal  Moldian 
1  N..  R.  3  W.. 


Sec.  16,  lot  1: 

Sec  17,  lots  1  to  3,  inclusive. 

Sbcth  Principal  Meridian 

T.  10S.,R.103W., 

Sec  8,  lots  1, 4, 5,  and  8; 

Sec  17,  lots  1  and  4; 

Sec.  18,  a  portion  of  mineral  patent  18783; 

Sec.  19,  a  portion  of  mineral  patent  18783. 
T.  10  S.,  R.  104  W., 

Sec.  24,  a  portion  of  mineral  patent  18783; 

Sec  26,  N»/iSVi; 

Sec  27,  SWV4NWV4. 
T.  11  S.,  R.  104  W., 

Sec.  5,  E>/iSWV4NEV4  and  SWV4SEV4; 

Sec.  8,  WV1NEV4  and  SEV4NWV4. 

The  areas  described  aggregate  731  acres  in 
Mesa  County. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  hcense,  or  permit, 
or  governing  the  disposal  of  thefr 
mineral  or  vegetative  resoiuces  other 
than  under  the  mining  laws. 

5.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  PoUcy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  4, 1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  95-20328  Filed  8-16-95;  8:45  am] 
BH.L1N0  COOE  431(KIB-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501.  503,  505,  506,  507, 
519, 552,  and  570 

[APD  2800.12A  CHGE  65] 

RIN  AF67 

General  Services  Administration 
Acquisition  Regulation;  Leasing  Real 
Property 

AGENCY:  Office  of  Acquisition  PoUcy, 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  implement 
several  provisions  of  the  Federal 
Acquisition  Streamlining  Act  (FASA), 
Pub.  L.  103-355,  October  13, 1994,  as  it 
applies  to  the  acquisition  of  leasehold 
interests  in  real  property.  Some  of  the 
provisions  of  FASA  which  are 
implemented  in  the  Federal  Acquisition 
Regulation  (FAR)  will  also  apply  to 
leases  of  real  property  because  the 


GSAR  incorporates  provisions  of  the 
FAR  that  apply  to  leases  of  real  property 
by  reference.  Other  provisions  of  FASA 
are  unique  to  leases  of  real  property  and 
are  addressed  in  Part  570  of  the  GSAR. 
This  rule  also  implements  several 
recommendations  made  by  a  GSA 
process  re-engineering  team  for 
improving  the  procedures  for  acquiring 
leasehold  interests  in  real  propeity. 
EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 

April  20,  1995  (60  FR  19708).  Public 
comments  were  received  from  the 
Institute  of  Real  Estate  Management  and 
the  Department  of  Commerce,  and 
comments  were  received  from  GSA  real 
property  contracting  activities.  All  of 
the  comments  were  considered  in 
formulating  the  final  rule.  Changes 
made  as  a  result  of  review  of  the 
comments  include  the  following:  (1) 
The  current  publicizing  threshold  of 
10,000  square  feet  has  been  retained;  (2) 
use  of  a  sp>ecific  electronic  bulletin 
board  system  as  a  pubUcizing 
alternative  has  been  changed  to  use  of 
an  on-line  information  system  as  an 
additional  option:  (3)  the  "Changes" 
clause  has  been  revised  to  permit 
unilateral  changes  except  for  changes  to 
the  amount  of  space  under  lease;  (4) 
additional  changes  were  made  in  clause 
prescriptions  where  required  by 
threshold  changes  as  a  result  of  FASA 
implementation  in  the  FAR;  and  (5) 
revisions  to  procedures  and  regulatory 
language  were  made  where  comments 
indicated  that  additional  clarification 
was  needed. 

B.  Executive  Order  12866 

This  final  rule  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  because  the  rule  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

C  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  because  it  will  have 
a  beneficial  impact  on  all  offerors, 
including  small  business  concerns.  The 
rule  substantially  simplifies  the 
acquisition  process  for  leases  of  resil 
property  entered  into  by  the  General 
Services  Administration  (GSA)  making 
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it  easier  for  offerors  to  do  business  with 
GSA.  Therefore,  a  final  regulatory 
flexibility  analysis  was  not  prepared. 
However,  analysis  of  small  business 
participation  in  the  GSA  leasing 
program  revealed  that  the  majority  of 
leases  are  awarded  to  small  entities.  The 
small  business  share  of  the  current 
active  lease  inventory  of  7,101  leases  is 
approximately  72%  (5081  leases).  As 
expected,  participation  is 
proportionately  greater  for  smaller 
leases.  Of  the  3,383  leases  which  would 
fall  under  the  new  simpUfied  lease 
acquisition  threshold,  small  business 
participation  is  approximately  74%, 
compared  to  67%  for  leases  over  the 
threshold.  It  is  anticipated  that  the 
simplified  procedures  prescribed  in  this 
rule  will  result  in  an  increase  in  the 
74%  small  business  share  because  of 
process  simplification  and 
consequential,  significant  reduction  in 
the  period  of  time  between  solicitation 
and  award. 

'  D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
CSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  bora  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,efseg. 

List  of  Subjects  in  48  CFR  Parts  SOI, 
503,  505,  506,  507.  519,  552,  and  570 

Government  procurement. 

Accordingly,  48  CFR  Parts  501,  503, 
505, 506, 507,  519,  552,  and  570  are 
amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  501,  503,  505,  506,  507,  519,  552, 
and  570  continues  to  read  as  follows: 

Anifaority:  40  U.S.C  486(c). 

PART  501— GENERAL  SERVICES 
ADMMISTRAT10N  ACQUISTTION 
REGULATION  SYSTEM 

2.  Section  501.103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

501.103   AppHcabNity. 

•        •        •        •        • 

(b)  Parts  501,  502,  503,  505,  506,  517, 
530,  533.  552,  553,  570.  and  subparts 
504.2,  504.9.  509.4,  515.1,  519.3,  519.6, 
519.7,  522.8,  522.13,  522.14.  532.1, 
532.4,  532.6,  532.8,  and  532.9  apply  to 
leases  of  real  property.  Other  provisions 
of  the  (GSAR)  48  CFR  chapter  5  do  not 
apply  to  leases  of  real  property  imless 
a  specific  cross-reference  is  made  in  part 
570. 


PART  503— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  503.104-10  is  amended  by 
revising  paragraphs  (a),  (b)(3),  and  (c)  to 
read  as  follows: 

503.104-10   SoUcitation  provisions  and 
contract  ciausas. 

(a)  The  contracting  officer  may  insert 
the  provision  at  552.203-71,  Prohibited 
Conduct,  in  solicitations  for  the 
acquisition  of  leasehold  interests  in  real 
property  if  there  is  a  need  to  inform 
prospective  offerors  of  certain  conduct 
which  is  prohibited  by  law. 

(b)*  *  • 

(3)  Simplified  procedures  are  being 
used  (see  570.2). 

(c)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  552.203-73,  Price  Adjustments 
for  Illegal  or  Improper  Activity,  in 
solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
property  expected  to  exceed  $100,000 
and  all  modifications  to  leases 
exceeding  $100,000  which  do  not 
already  contain  the  clause. 

4.  Section  503.404  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

503.404    Solicitation  provision  and 
contract  ciause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  552.203-4,  Contingent 
Fee  Representation  and  Agreement,  in 
solicitations  for  the  acquisition  of 
leasehold  interests  in  real  property 
which  exceed  the  simplified  lease 
acquisition  threshold. 


PART  505— PUBLICIZING  CONTRACT 
ACTIONS 

5.  Section  505.101  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

505.101    Methods  of  disseminating 
Information. 

•  •        •        •        • 

(c)  Unless  exempt  under  FAR  5.202  or 
505.202.  proposed  acquisitions  must  be 
pubhcized  in  local  newspapers  and  may 
also  be  posted  on  on-line  information 
systems,  when  the  acquisition  is  for: 

•  *        *        *        • 

6.  Section  505.202  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows  and  by  removing 
paragraph  (b)(1)  and  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as  (b)(1)  and 
(b)(2),  respectively. 

505.202    Exceptions. 

***** 

(a)  Advertising  in  local  newspapers,' 
and  optional  posting  on  on-line 


information  systems,  are  more 
appropriate  than  synopsizing  in  the 
Commerce  Business  Daily  (CBD)  for 
proposed  acquisitions  of— 

***** 

7.  Section  505.203  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

505.203    Publicizing  and  response  time. 

***** 

(b)  The  publicizing  and  response 
times  in  paragraph  (a)  do  not  apply  to 
proposed  acquisitions  of  leasehold 
interests  in  real  property  being 
conducted  using  simplified  lease 
acquisition  procedures  (see  570.2).  In  " 
such  cases,  the  contracting  officer  may 
establish  response  times  appropriate  for 
the  individual  acquisition  involved. 

PART  506— COMPETITION 
REQUIREMENTS 

8.  Section  506.001  is  added  before 
subpart  506.2  to  read  as  follows: 

505.001    Appiicabliity. 

This  part  does  not  apply  to 
acquisitions  of  leasehold  interests  in 
real  property  awarded  using  the 
simplified  procedures  of  subpart  570.2. 

PART  507— ACQUISITION  PLANNING 

507.100    [Removed] 

9.  Section  507.100  is  removed. 

PART  51&-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONTRACTING 

10.  Section  519.705-2  is  revised  to 
read  as  follows: 

519.705-2    Determining  tlie  need  for  a 
subcontracting  pian. 

The  requirement  at  FAR  19.702(a)(1) 
for  submission  of  a  subcontracting  plan 
by  only  the  apparently  successful 
offeror  does  not  apply  to  GSA 
negotiated  solicitations  when  the 
contract  is  expected  to  exceed  $500,000 
($1,000,000  for  construction)  and  the 
contract  will  be  awarded  on  the  basis  of 
an  evaluation  of  technical  and/ or 
management  proposals  and  cost  or  price 
proposals  using  source  selection 
procedures.  Except  for  acquisitions  of 
commercial  products,  or  offering 
minimal  subcontracting  opportunities, 
such  acquisitions  shall  require 
submission  of  a  subcontracting  plan 
with  the  initial  offer  by  all  offerors  that 
are  not  small  business  concerns. 

11.  Section  519.708  is  amended  by 
revising  paragraph  (c),  removing 
paragraph  (d)(1)  and  redesignating 
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paragraphs  (d)(2)  and  (d)(3)  as  (d)(1)  and 
(d)(2)  to  read  as  follows:    . 

519.708   Solicitation  provisions  and 
contract  dausas. 

•        »        *       *        • 

(c)  The  contracting  officer  shall  insert 
the  provision  at  552.219-72,  Notice  to 
Ofiisrors  of  Subcontracting  Plan 
Requirements,  on  the  cover  page  of  the 
solicitation  if  the  solicitation  includes 
the  clause  at  552.219-9,  Small  Business 
Subcontracting  Plan. 


PART  552-SOLICrrATION 
PROVISIONS  AND  CONTRACT 
CUUSES 

12.  Section  552.203-72  is  amended  by 
revising  the  date  of  the  provision  and 
revising  paragraph  (b)  of  the  provision 
to  read  as  follows: 

552.203-72    Requirement  for  Certificate  of 
Procurement  Integrity. 


not  be  considered  unless  it  is  received  before 
award  is  made  and  it — 


Requirement  for  Certificate  of  Procurement 
Integrity  (Aug  1995) 

(a)  •  *  * 

(b)  The  officer  or  employee  responsible  for 
the  offer  submitted  in  response  to  this 
solicitation  shall  submit  the  following 
certification  upon  the  request  of  the 
Contracting  Officer. 
***** 

13.  Section  552.270-1  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-1    Preparation  of  offers. 

As  prescribed  in  570.702(a),  insert  the 
following  provision: 

***** 

14.  Section  552.270-2  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-2    Explanation  to  prospective 
offerors. 

As  prescribed  in  570.702(b),  insert  the 
following  provision: 

***** 

15.  The  provision  at  552.270-3  is 
amended  by  revising  the  introductory 
text,  the  date  of  the  provision,  the 
introductory  text  of  paragraph  (a)  of  the 
clause,  and  adding  an  Alternate  I  to  read 
as  follows: 

5S2.270-3    Late  submissions, 
modifications,  and  withdrawals  of  offers. 

As  prescribed  in  570.702(c),  insert  the 
following  provision: 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Offers  (Aug  1995) 

(a)  Any  offer  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  of  initial  offers  will 


Alternate  I  (AUG  1995) 

As  prescribed  in  570.702(c),  substitute  the 
following  paragraph  for  paragraph  (a)  of  the 
basic  clause: 

(a)  Any  offer  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  of  best  and  final 
offers  will  not  be  considered  unless  it  is 
received  before  award  is  made  and  it — 

16.  Section  552.270-4  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-4    Historic  preference. 

As  prescribed  in  570.702(d),  insert  the 
following  provision: 

***** 

17.  Section  552.270-5  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-6    Lease  award. 

As  prescribed  in  570.702(e),  insert  the 
following  provision: 

***** 

18.  Section  552.270-6  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-6    Parties  to  execute  lease. 

As  prescribed  in  570.702(f),  insert  the 
following  provision: 

***** 

19.  Section  552.270-10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-10    Definitions. 

As  prescribed  in  570.703(a)(1),  insert 
the  following  clause: 

•  •        *        *        * 

20.  Section  552.270-11  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-1 1    Subletting  and  assignment 

As  prescribed  in  570.703(a)(2),  insert 
the  following  clause: 

*  •        •        *        • 

21.  Section  552.270-12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-12    IMaintenance  of  building  and 
premises— Right  of  entry. 

As  prescribed  in  570.703(a)(3),  insert 
the  following  clause: 

***** 

22.  Section  552.270-13  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-13    Fire  and  casualty  damage. 

As  prescribed  in  570.703(a)(4),  insert 
the  following  clause: 


23.  Section  552.270-15  is  amended  by 
revising  the  introductory  text  to  read  as 
follows:   . 

552.270-15   Compliance  with  applicable 
law. 

As  prescribed  in  570.703(a)(5),  insert 
the  following  clause: 

•  •        *        *       • 

24.  Section  552.270-16  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-16    Inspection— Right  of  entry. 

As  prescribed  in  570.703(a)(6),  insert 
the  following  clause: 

*  •        *        •       • 

25.  Section  552.270-17  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-17    Faiiure  and  performance. 

As  prescribed  in  S70.703(a)(7),  insert 
the  following  clause: 

***** 

26.  Section  552.270-18  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-18    Successors  t>ound. 

As  prescribed  in  570.703(a)(8),  insert 
the  following  clause: 

***** 

27.  Section  552.270-19  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-19    Alterations. 

As  prescribed  in  570.703(a)(9),  insert 
the  following  clause: 

•  •        •        *        * 

28.  Section  552.270-20  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-20    Proposals  for  sdjustment 

As  prescribed  in  570.703(a)(10),  insert 
the  following  clause: 

*  «        «        *        • 

29.  Section  552.270-21  is  amended  by 
revising  the  introductory  text,  the  date, 
and  paragraph  (a)  of  the  clause  to  read 
as  follows: 

552.270-21    Changes. 

As  prescribed  in  570.703(a)(ll),  insert 
the  following  clause: 

Changes  (Aug  1995) 

(a)  The  Contracting  Officer  may  at  any 
time,  by  written  order,  make  changes  within 
the  general  scope  of  this  lease  in  any  one  or 
more  of  the  following: 

(1)  Specifications  (including  drawings  and 
designs); 

(2)  Work  or  services; 

(3)  Facilities  or  space  layout;  or 

(4)  Amount  of  space,  provided  the  Lessor 
consents  to  the  change. 
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30.  SacticHi  552.270-22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

5S2.27&-22    UquMsted  (tameger 

As  prescribed  in  57Q.703(b),  insert  the 
following  clause: 

•     ^  •       •        •       * 

552.270-23,562.270-24    [Removed] 

31.  Sections  552.270-23  and  552.270- 
24  are  removed  and  reserved. 

32.  Section  552.270-25  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-25    Adjustment  for  vacant 


562.270-33    Dafautt  by  lessor  during  ttie 


As  prescribed  in  570.703(a)(12),  insert 
the  following  clause: 

•  •■       •    •  •       • 

33.  Section  552.270-27  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-27    DaOvary  and  condition. 

As  prescribed'in  570.703(a)(13),  insert 
the  following  clause: 

*  •        •        •        • 

34.  Section  552.270-28  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-28    Detault  in  delivery— Time 
extensions. 

As  prescribed  in  570.703(a)(14),  insert 
the  following  clause: 

•  •        *        *        • 

35.  Section  552.270-30  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-30    Progressive  occupancy. 

As  prescribed  in  570.703(a)(15),  insert 
the  following  clause: 

•  •        •        •       • 

36.  Section  552.270-31  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-31    Payment 

As  prescribed  in  570.703(a)(16),  insert 
the  following  clause: 

*  •        *        •        * 

37.  Section  552.270-32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-32    Effect  of  acceptance  and 
occupancy. 

As  prescribed  in  570.703(a)(17),  insert 
the  following  clause: 

*  »        *        »        » 

38.  Section  552.270-33  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


As  prescribed  in  570.703(a)(18),  insert 
the  following  provision: 

*  •        •        *        * 

39.  Section  552.270-34  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-34    Subordination, 
nondlsturbance  and  attornment 

As  prescribed  in  570.703(a)(19),  insert 
the  following  clause: 

*  *        *        »        * 

40.  Section  552.270-35  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-35    Statement  of  lease. 

As  prescribed  in  570.703(a)(20),  insert 
the  following  clause: 

*  •        •        •  •     • 

41.  Section  552.270-36  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-36    Substitution  of  tenant  agency. 

As  prescribed  in  570.703(a)(21).  insert 
the  following  clause: 

*  •        •        *        • 

42.  Section  552.270-37  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-37    No  waiver. 

As  prescribed  in  570.703(a)(22),  insert 
the  following  clause: 

*  »        *        •        * 

43.  Section  552.270-38  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

562.270-38    integrated  agreement 

As  prescribed  in  570.703(a)(23),  insert 
the  following  clause: 

*  •        »        *        * 

44.  Section  552.270-39  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-39    Mutuality  of  Obligation. 

As  prescribed  in  570.703(a)(24),  insert 
the  following  clause: 

*  *        «        *        » 

45.  Section  552.270-40  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

552.270-40   Asbestos  and  hazardous 
waste  management 

As  prescribed  in  570.703(a)(25),  insert 
the  following  clause: 

***** 

46.  Section  552.270-41  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


562.270-41    Acceptance  of  space. 

As  prescribed  in  570.703(a)(26),  insert 
the  following  clause: 

•  •        *        »        » 

PART  570— ACQUISITION  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

47.  Section  570.102  is  amended  by 
removing  the  definition  of  "Fair  Rental" 
and  by  adding  the  definition  of 
"Simplified  lease  acquisition  threshold" 
after  the  definition  "Rent  and  related 
services"  to  read  as  follows: 

57ai02    Deflnltlona. 

•  •        •        *        • 

Simplified  lease  acquisition  threshold 
means  $100,000  average  annual  rent, 
excluding  the  cost  of  operational 
services,  such  as  heat,  light,  and 
janitorial  services,  whether  furnished  by 
the  lessor,  the  government,  or  both,  for 
the  term  of  the  lease,  including  option 
peaods. 
***** 

48.  Section  570.104  is  revised  to  read 
as  follows: 

570.104    Contracting  Officers. 

Contracting  officers,  acting  within  the 
scope  of  their  appointments,  are  the 
exclusive  agents  to  enter  into  and 
administer  leases  on  behalf  of  the 
Government  in  accordemce  with  agency 
procedures. 

49.  Section  570.105  is  revised  to  read 
as  follows: 

57ai05    Competition. 

Unless  the  simplified  procedures  in 
subpart  570.2  are  used,  the  competition 
requirements  of  FAR  part  6  and  part  506 
apply  to  the  acquisition  of  leasehold 
interests  in  real  property. 

50.  Subpart  570.2  is  revised  to  read  as 
follows: 

Subpart  570.2— Simplified  Lease 
Acquisition  Procedures 

Sec. 

570.201  Definitions. 

570.202  Purpose. 

570.203  Policy. 

570.204  Procedures. 
570.204-1    Market  survey. 
570.204-2    Competition. 
570.204-3    Soliciting  offers. 
570.204-4    Negotiation,  evaluation,  and 

award. 
570.204-5    Inspection. 

570.201    Definitions. 

Simplified  lease  acquisition 
procedures  mean  the  procedures 
described  in  this  subpart  for  awarding 
leases  at  or  below  the  simplified  lease 
acquisition  threshold  of  $100,000, 
including  options. 
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57a202    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  simplified  procedures  for 
small  leases  in  order  to  reduce 
administrative  costs  while  providing  for 
the  efficient  and  economical  acquisition 
of  leasehold  interests  in  real  property. 

570.203  PoUey. 
Simplified  lease  acquisition 

procedures  should  be  used  to  the 
maximum  extent  practicable  for  actions 
at  or  below  the  simplified  lease 
acquisition  threshold. 

570.204  Procedures. 

670.204-1    Market  aurvey. 

A  market  siuvey  must  be  conducted 
to  identify  potential  soxuces.  The 
contracting  officer  may  use  information 
available  within  GSA  or  from  other 
available  soiuces  to  identify  locations 
that  will  meet  the  Government's 
piiniTniim  requirements. 

570.204-2    Competition. 

(a)  When  the  lease  is  not  expected  to 
exceed  the  simplified  lease  acquisition 
threshold,  the  solicitation  of  at  least 
three  sources  is  considered  to  promote 
competition  to  the  maximiun  extent 
practicable.  When  repeated 
requirements  for  space  occur  in  the 
same  market,  and  if  practicable,  two 
sources  not  included  in  the  most  recent 
solicitation  should  be  invited  to  submit 
offers. 

(b)  If  only  one  source  is  solicited,  the 
file  must  be  doctunented  with  an 
explanation  for  the  lack  of  competition. 

57a204-3    Soliciting  offers. 

(a)  Offers  should  be  solicited  by 
presenting  each  prospective  offeror  with 
a  proposed  short  form  lease  or  SFO 
which  identifies  all  minimum 
requirements,  all  award  factors, 
including  price  or  cost,  and  any 
significant  subfactors  that  will  be 
considered  in  awarding  the  lease  and 
which  states  the  relative  importance  the 
Government  places  on  the  evaluation 
factors  or  subfactors.  In  describing  the 
evaluation  factors  to  be  considered,  the 
soUcitation  shall  clearly  disclose 
whether  all  evaluation  factors  other  than 
cost  or  price  when  combined,  are 
significantly  more  important  than  cost 
or  price;  approximately  equal  in 
importance  to  cost  or  price;  or 
significantly  less  important  than  cost  or 
price. 

(b)  The  proposed  lease  or  SFO  must 
describe  the  Government's  requirements 
and  include,  either  in  full  text  or  by 
reference,  applicable  FAR  provisions 
and  contract  clauses  required  by 
570.701  and  applicable  GSAR 


provisions  and  clauses  required  by 
570.702  and  570.703. 

(c)  To  the  extent  necessary,  the 
Government's  requirements,  pricing 
matters,  evaluation  procedures  and 
submission  of  offers  should  be  reviewed 
with  prospective  offerors. 

570.204-4    Negotiation,  evaluation,  and 


(a)  Negotiations,  if  applicable,  should 
be  conducted  in  accordance  with 
570.305. 

(b)  Offers  must  be  evaluated  in 
accordance  with  the  solicitation.  The 
contracting  officer  shall  evaluate  the 
price  and  dociunent  the  lease  file  to 
demonstrate  that  the  proposed  contract 
prices  represent  fair  and  reasonable 
prices.  In  cases  where  the  total  cost 
exceeds  $500,000,  cost  and  pricing  data 
must  be  obtained  vmless  the 
requirement  is  waived  or  one  of  the 
exemptions  at  FAR  15.804-2  applies. 
The  market  price  exemption  from 
submission  of  cost  or  pricing  data  may 
be  applied  to  proposed  leases  where 
there  is  evidence  that  the  price  is  based 
on  an  established  market  price  for 
similar  space  leased  to  the  general 
public.  A  market  survey  and/or  an 
appraisal  conducted  in  accordance  with 
accepted  real  property  appraisal 
procedtues  may  be  used  as  evidence  to 
establish  the  market  price. 

(c)  An  acceptable  small  business 
subcontracting  plan  must  be  provided  if 
the  total  contract  value  of  the  lease  will 
exceed  $500,000,  imless  the  lease  will 
be  awarded  to  a  small  business  concern. 

(d)  For  leases  expected  to  exceed 
$100,000,  a  Certificate  of  Procurement 
Integrity  must  be  provided  to  the 
proposed  successful  offeror  for 
completion  and  submission  before 
award. 

(e)  The  contracting  officer  should 
review  the  list  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs,  to  ensure 
the  proposed  awardee  is  eligible  to 
receive  the  award  and  is  otherwise 
responsible  before  awarding  the  lease. 

(f)  An  award  will  be  made  to  the 
responsible  offeror  whose  proposal  is 
most  advantageous  to  the  Government 
considering  price  and  other  factors 
included  in  the  solicitation. 

570.204-6    Inspection. 

The  space  must  be  inspected  to 
enswe  that  it  is  in  substantial 
compliance  with  the  Government's 
requirements  and  specifications  before 
acceptance  by  the  contracting  officer. 
The  contract  file  must  be  documented 
accordingly. 

51.  Subpart  570.3  is  revised  to  read  as 
follows: 


Subpart  570.3— Procedures  for  Contracting 
for  Leasehold  Interests  in  Real  Property 

Sec. 

570.301  Market  surveys. 

570.302  Publicizing/ Advertising. 

570.303  Solicitation  for  offers  (SFO). 

570.304  Changes  to  SFO's. 

570.305  Negotiations. 

570.306  Evaluating  offers. 

570.307  Late  offers,  modifications  of  ofors. 
and  withdrawals  of  offers. 

570.308  Preaward  requirements. 
570.30S-1    General. 
570.30&-2    Cost  or  pricing  data. 
570.308-3    Proposal  evaluation. 
570.308-4    Responsibility  determinations. 

570.309  Award. 

570.310  Debriefings. 

570.311  Inspection. 

57a301    Market  surveys. 

A  market  stuvey  must  be  conducted 
to  identify  potential  sources.  The 
contracting  officer  may  use  information 
available  within  GSA  or  from  other 
available  sources  to  identify  locations 
that  will  meet  the  Government's 
minimum  requirements. 

57a302    Publicizing/Advertising. 

(a)  Leasing  actions  for  blocks  of  space 
of  more  than  10,000  square  feet  must  be 
publicized  in  local  newspapers  and  may 
also  be  posted  on  an  on-line  information 
system,  imless  exempt  imder  FAR  5.202 
or  505.202. 

(b)  When  the  Government  intends  to 
acquire  a  leasehold  interest  in  a 
building  to  be  constructed  on  a 
preselected  site,  the  proposed 
acquisition  must  be  synopsized  in  the 
Commerce  Business  Daily  (CBD). 

57a303    Sollcttation  for  offers  (SFO). 

(a)  The  SFO  is  the  basis  for  the  entire 
lease  negotiation  process  and  must  be 
made  a  part  of  the  lease.  SFO's  must 
contain  the  information  necessary  to 
enable  the  prospective  offeror  to  prepare 
a  proposal.  Each  SFO,  at  a  minimum, 
must — 

(1)  Be  in  writing. 

(2)  Contain  a  description  of  the 
minimiun  requirements  of  the 
Government,  includine — 

(i)  A  description  of  the  required 
space. 

(ii)  Specifications.  The  type  of 
specification  will  depend  upon  the 
nature  of  the  space  needed  by  the 
agency  and  the  market  available  to 
satisfy  the  need.  Specifications  may  be 
stated  in  terms  of  function, 
performance,  or  design  requirements. 
The  specification  must  be  drafted  to 
promote  full  and  open  competition  and 
include  restrictive  provisions  or 
conditions  only  to  the  extent  necessary 
to  satisfy  the  needs  of  the  agency  or  as 
authorized  by  law. 

(iii)  Any  special  requirements. 


42798     Federal  Register  /  Vol.  60.  No.  159  /  Thursday.  August  17.  1995  /  Rules  and  Regulations 


(iv)  A  delivery  schedule. 

(3)  State  the  method  to  be  used  to 
measure  space. 

(4)  Specify  a  date  and  place  for  the 
submission  of  ofiiers. 

(5)  Indicate  how  offers  will  be 
evaluated. 

(6)  Indicate  how  offers  are  to  be 
structxued. 

(7)  Identify  all  factors,  including  price 
or  cost,  and  any  significant  subfactors 
that  wiU  be  considered  in  awarding  the 
lease  and  state  the  relative  importance 
the  Government  places  on  those 
evaluation  factors  and  subfactors.  In 
describing  the  evaluation  factors  to  be 
considered,  the  SFO  shall  clearly 
disclose  whether  all  evaluation  factors 
other  than  cost  or  price  when  combined, 
are  significantly  more  important  than 
cost  or  price,  approximately  equal  in 
importance  to  cost  or  price,  or 
significantly  less  impmtant  than  cost  or 
price.  Numerical  weights,  which  may  be 
employed  in  the  evaluation  of 
proposals,  need  not  be  disclosed  in 
solicitations.  The  soUcitation  must 
inform  offarors  of  itiinimnm 
requirements  that  apply  to  the 
procurement.  The  other  factors  that  will 
be  considered  in  evaluating  proposals 
should  be  tailored  to  each  acquisition 
and  include  only  those  factors  that  will 
have  an  impact  on  the  award  decision. 
The  evaluation  factors  that  apply  to  an 
acquisition  and  the  relative  importance 
of  those  factors  are  within  the  broad 
discretion  of  the  contracting  officer. 
However,  price  or  cost  to  the 
Government  must  be  included  as  an 
evaluation  factor  in  every  case. 

(8)  The  SFO  may  state  that  award  will 
be  made  to  the  offeror  that  meets  the 
SFO's  minimiun  criteria  for  acceptable 
award  at  the  lowest  cost  or  price. 

(9)  Include  a  statement  outlining  the 
information  that  may  be  disclosed  in 
post-award  debriefings. 

(10)  Include  appropriate  forms  as 
prescribed  in  subpart  570.8. 

(b)  Hie  SFO  must  be  released  to  all 
prospective  offerors  at  the  same  time. 

570.304    Changes  to  SFO's. 

(a)  When  the  Government's 
requirements  change  (either  before  or 
after  receipt  of  proposals),  the  SFO  must 
be  amended  in  writing. 

(b)  When  time  is  of  the  essence, 
information  on  SFO  amendments  may 
be  provided  orally  if— 

(1)  A  record  is  made  of  the 
information  provided; 

(2)  All  ofiisrors  or  prospective  offerors 
are  given  notice,  or  attempts  to  provide 
offerors  or  prospective  offerors  with 
such  notice  are  made,  on  the  same  day, 
if  possible;  and 


(3)  The  information  provided  orally  is 
promptly  confirmed  by  a  written 
amendment. 

(c)  When  amendments  to  the 
Government's  requirements  occiu".  the 
following  procedures  apply — 

(1)  If  proposals  have  not  been 
submitted,  amendments  must  be  sent  to 
all  prospective  offerors  who  have  been 
sent  a  copy  of  the  SFO. 

(2)  If  proposals  have  been  received, 
the  amendments  must  be  sent  to  all  of 
the  offerors. 

(3)  If  an  amendment  is  so  substantial 
that  it  requires  a  complete  revision  of 
the  SFO.  the  SFO  should  be  concealed 
and  a  new  SFO  issued. 

57a305    Negotiations. 

(a)  Negotiations  will  be  conducted 
with  all  ofiisrors  that  are  within  the 
competitive  range.  The  contracting 
officer  shall  determine  the  competitive 
range  on  the  basis  of  cost  and  other 
factors  that  were  stated  in  the  SFO  and 
shall  include  in  the  competitive  range 
all  offers  that  have  a  reasonable  chance 
of  being  selected  for  award. 

(b)  Tne  content  and  extent  of  the 
negotiations  are  a  matter  of  the 
contracting  officer's  judgment  based  on 
the  particular  facts  of  each  acquisition. 
The  contracting  officer  shall — 

(1)  Control  all  discussions; 

(2)  Advise  offerors  of  deficiencies  in 
their  proposals  so  that  offerors  are  given 
an  opporttmity  to  satisfy  the 
Government's  requirements;  attempt  to 
resolve  any  uncertainties  concerning  the 
proposals;  resolve  any  suspected 
mistakes  by  calUng  them  to  the  ofiieror's 
attention  as  specifically  as  possible 
without  disclosing  information 
concerning  other  offerors'  proposals  or 
the  evaluation  process;  and 

(3)  Provide  offerors  a  reasonable 
opportunity  to  submit  any  cost  or  price, 
technical,  or  other  revisions  to  their 
proposals  that  may  result  fit>m  the 
discussions. 

(c)  No  indication  may  be  given  to  any 
offeror  of  a  target  price  whidi  must  be 
met. 

(d)  No  information  regarding  the 
number  or  identity  of  offerors 
participating  in  the  procurement  may  be 
made  availahle  to  anyone  whose  official 
duties  do  not  require  such  knowledge. 

(e)  Negotiations  must  be  closed  by 
establishing  a  date  and  time  for  closing 
of  negotiations  and  requesting  in  writing 
that  offiarors  submit  a  "best  and  final 
offer"  by  that  date. 

(f)  Negotiations  may  not  be  conducted 
alter  the  closing  date  for  best  and  final 
offers  unless  negotiations  are  reopened 
with  all  offerors  in  the  competitive 
range. 

(gj  Negotiations  are  confidential  and 
must  reflect  complete  agreement  on  all 


items  and  conditions  of  the  lease 
contract.  Information  regarding  the 
transaction  will  not  be  announced  or 
made  available  until  after  the  contract  is 
awarded. 

(h)  A  written  negotiation  record  must 
be  placed  in  the  lease  file. 

570.306  Evaluating  offers. 

(a)  An  abstract  of  final  offers  may  be 
prepared  to  aid  in  the  analysis  of  offers 
received. 

(b)  Offers  must  be  evaluated  in 
accordance  with  the  SFO. 

570.307  Lata  offefs,  modifications  of 
oftsrs,  and  withdrawals  of  offers. 

Offers  determined  to  be  received  late 
will  be  handled  in  accordance  with  FAR 
15.412. 

STaaoe    Pr—want  rsqulremems. 
570.30»-l    Qanaral. 

(a)  If  an  offeror  answers  affirmatively 
on  the  Contingent  Fee  Representation 
and  Agreement,  in  order  to  comply  with 
the  warranty  requirement  of  41  U.S.C. 
254(a).  the  requirements  of  FAR  3.4  and 
503.4  must  be  followed  for  leasing 
actions  expected  to  exceed  the 
simplified  lease  acquisition  threshold. 

(b)  For  leases  expected  to  exceed 
$100,000.  a  Certificate  of  Procurement 
Integrity  must  be  provided  to  the 
proposed  successful  offeror  for 
completion  and  submission  before 
award. 

(c)  Other  applicable  certifications 
should  be  reviewed  for  compliance  with 
regulations. 

570306-2    Cost  or  prtdng  data. 

(a)  Cost  or  pricing  data  are  required 
imder  the  drctunstances  described  in 
FAR  15.804-2. 

(b)  The  exemptions  from  and  waivers 
of  submission  of  certified  cost  or  pricing 
data  are  outlined  in  FAR  lS.804-3.  The 
competition  exemption  applies  when 
adequate  price  competition,  as  defined 
in  FAR  15.804-3(b),  is  obtained.  The 
market  price  exemption  from 
submission  of  cost  or  pricing  data  may 
be  applied  to  proposed  leases  where 
there  is  evidence  that  the  price  is  based 
on  an  estabUshed  market  price  for 
similar  space  leased  to  the  general 
public.  A  market  survey  and/or  an 
appraisal  conducted  in  accordance  with 
accepted  real  property  appraisal 
procedures  may  be  used  as  evidence  to 
estabUsh  the  market  price.  The 
contracting  officer  may  grant  an 
exemption  and  need  not  require  the 
prospective  lessor  to  submit  a  Standard 
Form  1412.  Claim  for  Exemption  from 
Submission  of  Certified  Cost  or  Pricing 
Data,  when  there  is  evidence,  before 
solicitation,  that  there  is  an  acceptable 
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established  market  price  (see  FAR 
15.804-3(e)(3)). 

(c)  In  exceptional  cases,  the 
requirement  for  submission  of  certified 
cost  or  pricing  data  may  be  waived 
under  FAR  15.804-3(i)  and  515.804-3. 

(d)  When  certified  cost  or  pricing  data 
is  required,  the  contracting  officer  shall 
follow  the  procedural  requirements  in 
FAR  15.804-6(e). 

(e)  If  the  proposed  lessor  refuses  to 
provide  the  data  when  required,  the 
contracting  officer  shall  follow  the 
procedtues  in  FAR  15.804-6(e)  and 
515.804-6. 

570308-3    Proposal  evaluation. 

(a)  Offers  must  be  evaluated  in 
accordance  with  the  solicitation.  The 
contracting  officer  shall  evaluate  the 
price  and  doctunent  the  lease  file  to 
demonstrate  that  the  proposed  contract 
prices  represent  fair  and  reasonable 
prices. 

(b)  The  lease  file  must  also  document 
the  evaluation  of  other  award  factora 
Usted  in  the  soUcitation.  The  file  must 
include  the  basis  for  evaluation,  an 
analysis  of  each  offer,  and  a  summary  of 
findings. 

57O306-4    Responsibility  datenninatlons. 

(a)  The  contracting  officer  shall  make 
a  determination  that  the  prospective 
awardee  is  responsible  with  respect  to 
the  lease  being  considered.  The 
contracting  officer's  signatiue  on  the 
contract  is  deemed  to  be  an  affirmative 
determination.  When  an  offeror  is  foimd 
to  be  nonresponsible.  the  contracting 
officer  shall  make,  sign  and  place  in  the 
contract  file  a  determination  of 
nonresponsibility  which  shall  state  the 
basis  for  the  determination. 

(b)  If  a  small  business  concern  is 
found  to  be  nonresponsible,  the 
procediu^s  at  FAR  19.6  and  519.6  must 
be  followed.  All  documents  and  reports 
supporting  a  determination  of 
responsibility  or  nonresponsibiUty  must 
be  placed  in  the  lease  file. 

570300    Award. 

(a)  An  award  will  be  made  to  the 
responsible  offeror  whose  proposal  is 
most  advantageous  to  the  Government 
considering  price  and  other  factors 
included  in  the  SFO. 

(b)  Award  will  be  made  in  writing 
within  the  timeframe  specified  in  the 
SFO.  If  an  award  cannot  be  made  within 
that  time,  the  contracting  officer  shall 
request  in  writing  fitjm  each  offeror  an 
extension  of  the  acceptance  period 
through  a  specific  date. 

(c)  Unsuccessful  offerors  will  be 
notified  in  writing  or  electronically 
within  three  days  after  the  award.  The 
first  day  of  the  three-day  period  is  the 


day  following  award;  if  the  third  day  is 
not  a  full  contracting  activity  workday, 
the  third  day  will  be  the  next  full 
contracting  activity  workday. 

(d)  All  proposals  received  in  response 
to  an  SFO  may  be  rejected  if  the  head 
of  the  contracting  activity  or  designee 
determines  that  such  action  is  in  the 
public  interest. 

570310    Debrtefings. 

(a)  Unsuccessful  offerors  may  request 
a  debriefing  by  the  agency,  provided 
that  said  request  is  made  in  writing  and 
is  received  by  the  agency  within  3  days 
after  the  date  on  which  the  offeror 
received  notice  of  the  contract  award. 

(b)  The  agency  shall  debrief  the 
offeror  to  the  maximiun  extent 
practicable  within  5  days  after  the 
request  for  the  debriefing. 

'   (c)  The  debriefing  shall  include,  at  a 
minimiun: 

(1)  The  agency's  evaluation  of  the 
significant  weak  or  deficient  factors  in 
the  offeror's  proposal; 

(2)  The  overall  evaluated  cost  and 
technical  rating  of  the  successful 
offeror's  proposal  and  the  proposal  of 
the  offeror  requesting  the  debriefing; 

(3)  The  overall  ranking  oi  all  offera; 

(4)  A  siunmary  of  the  rationale  for  the 
award; 

(5)  Reasonable  responses  to  relevant 
questions  posed  by  the  debriefed  offeror 
as  to  whether  source  selection 
procediues  set  forth  in  the  SFO. 
applicable  regulations  and  other 
appUcable  authorities  were  followed. 

(6)  A  summary  of  the  debriefing  shall 
be  maintained  in  the  contract  file. 

(d)  The  debriefing  may  not  include 
point-by-point  comparisons  of  the 
debriefed  offeror's  proposal  with  other 
proposals  and  may  not  disclose  any 
information  that  is  exempt  from 
disclosure. 

570.311    Inspection. 

The  space  must  be  inspected  to 
ensure  that  it  is  in  substantial 
comphance  with  the  Government's 
requirements  and  specifications  before 
acceptance  by  the  contracting  officer. 
The  contract  file  must  be  docmnented 
accordingly. 

52.  Section  570.502  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(2). 
(b)(3)(ii)  and  (b)(3)(iu)(B)  to  read  as 
follows: 

570.502    Succeeding  leases. 

(a)  General.  Succeeding  leases  for  the 
continued  occupancy  of  space  in  a 
building  which  do  not  exceed  the 
simplified  lease  acquisition  threshold 
may  be  acquired  through  use  of  the 
simpUfied  procedures  outUned  in 
subpart  570.2.  Absence  of  competition 


must  be  explained  in  the  contract  file. 
Succeeding  leases  which  exceed  the 
simplified  lease  acquisition  threshold 
may  be  entered  into  when  a  cost-benefit 
analysis  has  been  conducted  and  the 
results  indicate  that  an  award  to  an 
offeror  other  than  the  present  lessor 
would  result  in  substantial  relocation 
costs  and  dupUcation  of  costs  to  the 
Government  that  are  not  expected  to  be 
recovered  through  competition. 

(b)  Procedure— (1)  Publicizing/ 
Advertising.  The  contracting  officer 
shall  publish  a  notice  in  local 
newspapers  and/or  periodicals  if 
required  by  505.101(c).  The  notice 
should  normally  (i)  indicate  the 
Government's  lease  is  expiring,  (ii) 
describe  the  requirement  in  terms  of 
type  and  quantity  of  space,  (iii)  indicate 
the  Government  is  interested  in 
considering  alternative  space  if 
economically  advantageous,  (iv)  advise 
prospective  offerors  that  the 
Government  will  consider  the  cost  of 
moving,  alterations,  etc.,  when  deciding 
whether  it  should  relocate,  and  (v) 
provide  a  contact  person  for  those 
interested  in  providing  space  to  the 
Government. 

(2)  Market  survey.  A  market  survey 
ihust  be  conducted  in  accordance  with 
570.301. 

(3)*   *  * 

(i)*   •   ' 

(ii)  If  potential  acceptable  locations 
are  identified  through  the  advertisement 
or  market  survey  and  relocation  costs 
(including  estimated  moving  costs, 
telecommunications  costs,  and  the 
estimated  cost  of  alterations,  amortized 
over  the  firm  term  of  the  lease)  will  be 
low  enough  to  allow  recovery  through  a 
competitive  process,  the  contracting 
officer  should  develop  a  SFO  and 
negotiate  with  all  interested  parties  in 
accordance  with  the  procedures  in 
subpart  570.3. 

(iii)*  *  * 

(A)*  *  * 

(B)  Develop  an  SFO  and  negotiate 
with  all  interested  parties  in  accordance 
with  the  procediu^s  in  subpart  570.3. 

53.  Section  570.503  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text  and  (c)  to  read  as  follows: 

570503    Expansion  requests. 

(a)  When  the  expansion  space  is 
within  the  general  scope  of  the  lease, 
the  space  may  be  acquired  through  a 
modification  to  the  lease  without  further 
justification  pursuant  to  FAR  subpart 
6.3. 

(b)  When  the  expansion  space  needed 
is  outside  the  general  scope  of  the  lease, 
the  contracting  officer  must  determine 
whether  it  is  more  prudent  to  provide 
the  expansion  space  by  supplemental 
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agreement  to  the  existing  lease  or  to 
satisfy  the  requirement  by  competitive 
means.  A  maricet  survey  must  be 
conducted  to  determine  whether 
suitable  alternative  locations  are 
available.  If  the  market  survey  reveals 
alternate  locations  that  can  satisfy  the 
total  requirement,  a  cost-benefit  analysis 
must  be  performed  to  determine 
whether  it  is  in  the  Government's  best 
interest  to  relocate.  This  analysis  may 
include — 
•       *        •        •       • 

(c)  When  the  expansion  space  is 
outside  the  general  scope  of  the  lease,  a 
jiistification  must  be  prepared  for 
approval  in  accordance  with  FAR 
subpart  6.3  and  506.3,  except  when 
competitive  procedures  or  simplified 
lease  acquisition  procedures  are  used. 

54.  Section  570.504  is  revised  to  read 
as  follows: 

57aS04    Superaeding  leases. 

(a)  Consideration  should  be  given  to 
the  execution  of  a  superseding  lease  that 
would  replace  the  existing  lease  when 
the  changes  or  modifications  to  the 
space  contemplated  are  so  numerous  or 
detailed  as  to  cause  complications,  or 
they  woiUd  substantially  change  the 
present  lease. 

Cb]  The  justification  and  approval 
requirements  in  FAR  subpart  6.3  and 
506.3  must  be  complied  with  before 
negotiating  a  superseding  lease  if  the 
value  of  the  lease  exceeds  the  simplified 
lease  acquisition  threshold.  When  the 
cost  is  less  than  or  equal  to  the 
simplified  lease  acquisition  threshold, 
the  contracting  officer  may  use 
simplified  procedures  outlined  in  570.2 
and  explain  the  absence  of  competition 
in  the  file. 

55.  Section  570.505  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


570.505    Lease  extensions. 

(a)  The  justification  and  approval 
requirements  in  FAR  subpart  6.3  and 
506.3  must  be  complied  with  before 
negotiating  a  Supplemental  Lease 
Agreement  exceeding  the  simpUfied 
lease  acquisition  threshold  to  extend  the 
term  of  the  lease  to  provide  for 
continued  occupancy  on  a  short  term 
basis  (usually  not  to  exceed  1  year).  For 
extensions  valued  less  than  or  equal  to 
the  simpUfied  lease  acquisition 
threshold,  the  contracting  officer  must 
explain  the  absence  of  competition  in 
the  contract  file. 


57a602-1    [Amended] 

56.  Section  570.602-1  is  amended  by 
removing  the  figiu*  "$25,000"  and 
inserting  "$100,000"  in  paragraphs  (a) 
and(b). 


570.602-2    [Amended] 

57.  Section  570.602-2  is  amended  in 
paragraphs  (e)(3)  and  (g)  by  removing 
the  figure  "$25,000"  and  inserting 
"$100,000." 

58.  Subpart  570.7  is  revised  to  read  as 
follows: 

Subpart  570.7— Solicitation  Provisions  and 
Contract  Clauses 

570.701  FAR  provisions  and  clauses. 

570.702  Solicitation  provisions. 

570.703  Contract  clauses. 

570.704  Use  of  provisions  and  clauses. 

570.701    FAR  provisions  and  clauses. 

In  addition  to  including  solicitation 
provisions  and  contract  clauses 
prescribed  in  the  GSAR  (48  CFR  chapter 
5),  provisions  and/or  clauses 
substantially  the  same  as  the  FAR 
provisions/clauses  listed,  shall  be 
included  in  the  circumstances 
indicated. 

(a)  All  solicitations  and  contracts, 
regardless  of  the  dollar  value,  must 
include  the  following  provisions/ 
clauses: 


FAR  part 
52  cite 


52.204-3 
52.233-1 


Title 


Taxpayer  Identification. 
Disputes. 


(b)  All  solicitations  and  contracts 
which  exceed  $1,000  must  include  the 
FAR  clause  at  52.232-23,  Assignment  of 
Claims. 

(c)  All  solicitations  and  contracts 
which  exceed  $2,500  must  include  the 
following  provisions/clauses: 


FAR  part 
52  cite 


52.219-2 

52.21^-3 

52.222-36 


Title 


Small  Disadvantaged  Business 
Concern  Representation. 

WomervOwned  Small  Business 
Representation. 

Affirmative  Action  for  Handh 
capped  Workers. 


(d)  All  solicitations  and  contracts 
which  exceed  $10,000  must  include  the 
following  provisions/clauses: 


FAR  part 
52  cite 


52.222-21 

52.222-22 

52.222-25 
52.222-26 
52.222-35 

52.222-37 


Title 


Certification  of  Nonsegregated 
Facilities. 

Previous  Contracts  and  Compli- 
ance Reports. 

Affirmative  Action  Compliance. 

Equal  Opportunity. 

Affirmative  Action  for  Special 
Disabled  and  Vietnam  Era 
Veterans. 

Employment  Reports  on  Special 
Disabled  Veterans  and  Veter- 
ans of  the  Vietnam  Era. 


(e)  All  solicitations  and  contracts 
which  exceed  $25,000  must  include  the 
FAR  clause  at  52.209-6,  Protecting  the 
Government's  Interests  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment. 

(f)  All  solicitations  and  contracts 
which  exceed  $100,000  must  include 
the  following  FAR  provisions/clauses: 


FAR  part 
52  cite 


52.203-9 


52.203-11 


Titie 


Requirement  for  Certification  of 
Procurement  Integrity— Modi- 
fication. 

Certificate  and  Disclosure  Re- 
garding Payments  to  Influence 
Certain  Federal  Transactions. 


(g)  All  solicitations  and  contracts  for 
actions  which  exceed  the  simplified 
lease  acquisition  threshold  must  include 
the  following  FAR  provisions/clauses: 


FAR  part 
52  cite 


52.203-2 

52.203-7 
52.209-5 


52.215-1 
52.215-12 

52.219-8 

52.219-13 
52.223-5 
52.233-2 


Title 


Certificate  of  Independent  Price 
Determination. 

Anti-Kickback  Procedures. 

Certification  Regarding  Debar- 
ment. Suspension,  Proposed 
Det>annent.  and  Other  Re- 
sponsibility Matters. 

Examination  of  Records  by 
Compti-oller  General. 

Restriction  on  Disctosure  and 
Use  of  Data  (Solicitations 
only). 

Utilization  of  Small  Business 
Concerns  arxl  Small  Dis- 
advantaged Business  Corv 
cems. 

Utilization  of  Women-Owned 
Small  Businesses. 

Certification  Regarding  a  Drug- 
Free  Woritplace. 

Servk»  of  Protest  (Solicitations 
only). 


(h)  All  solicitations  and  contracts 
which  exceed  $500,000  must  include 
the  deviations  to  the  FAR  clauses  at 
52.219-9,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  and  52.219-16,  Liquidated 
Damages — Small  Business 
Subcontracting  Plan  (see  519.708  (a)  and 
(b)). 

(i)  Solicitations  which  exceed  $1 
million  must  include  the  FAR  provision 
at  52.222-24,  Preaward  On-site  Eqtial 
Opportunity  Compfiance  Review. 

(j)  When  cost  or  pricing  data  is 
required  for  work  or  service  exceeding 
$500,000  the  FAR  clauses  at  52.215-22, 
Price  Reduction  for  Defective  Cost  or 
Pricing  Data,  and  52.215-24, 
Subcontractor  Cost  or  Pricing  Data,  must 
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be  included  in  solicitations  and 
contracts. 

(k)  When  the  contracting  officer 
determines  that  it  is  desirable  to 
authorize  the  submission  of  facsimile 
proposals  the  solicitation  must  include 
the  FAR  provision  at  52.215-18, 
Facsimile  Proposals. 

570.702  Solicitation  provisions. 

When  a  solicitation  for  offers  is 
issued,  the  contracting  officer  should 
include  provisions  substantially  the 
same  as  the  following  unless  the 
contracting  officer  makes  a 
determination  that  use  of  one  or  more  of 
the  provisions  is  not  appropriate: 

(aj  552.270-1    Preparation  of  Offers. 

(b)  552.27D-2    Explanation  to 
Prospective  Offerors. 

(c)  552.270-3    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Offers.  Alternate  I  should  be  used  when 
the  contracting  officer  decides  that  it  is 
advantageous  to  the  Government  to 
allow  offers  to  be  submitted  up  to  the 
exact  time  specified  for  receipt  of  best 
and  final  offers. 

(d)  552.270-4    Historic  Preference. 

(e)  552.270-5    Lease  Award. 

(f)  552.270-6    Parties  to  Execute 
Lease. 

570.703  Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  following  clauses  or  clauses 
substantially  the  same  as  the  following 
clauses  in  solicitations  and  contracts  for 
leasehold  interests  in  real  property 
which  exceed  the  simplified  lease 
acquisition  threshold  imless  the 
contracting  officer  makes  a 
determination  that  use  of  one  or  more  of 
the  clauses  is  not  appropriate.  Use  of  the 
clauses  is  optional  for  those  actions 
which  fall  at  or  below  the  simplified 
lease  acquisition  threshold. 

(1)  552.270-10    [)efinitions  (Included 
if  552.270-28  is  used). 

(2)  552.270-11    Subletting  and 
Assignment. 

(3)  552.270-12    Maintenance  of 
Building  and  Premises — ^Right  of  Entry. 

(4)  552.270-13    Fire  and  Casualty 
Damage. 

(5)  552.270-15    Compliance  with 
Applicable  Law. 

(6)  552.270-16    Inspection — ^Right  of 

Entry. 
(7)552.270-17    Failure  in 

Performance. 

(8)  552.270-18    Successors  Boimd. 

(9)  552.270-19    Alterations. 

(10)  552.270-20    Proposals  for 
Adjustment. 

(11)  552.270-21    Changes. 

(12)  552.270-25    Adjustment  for 
Vacant  Premises. 

(13)  552.270-27    Delivery  and 
Condition. 


(14)552.270-28    Defaiiltin 
delivery — ^Time  Extensions. 

(15)  552.270-30    Progressive 
Occupancy. 

(16)  552.270-31    Payment 

(17)  552.270-32    Effect  of 
Acceptance  and  Occupancy. 

(18)  552.270-33    Default  by  Lessor 
During  the  Term. 

(19)  552.270-34    Subordination, 
Nondisturbance  and  Attornment. 

(20)  552.270-35    Statement  of  Lease. 

(21)  552.270-36    Substihition  of 
Tenant  Agency. 

(22)  552.270-37    No  Waiver, 

(23)  552.270-38    Integrated 
Agreement. 

(24)  552.270-39    Mutiiality  of 
Obligation 

(25)  552.270-40    Asbestos  and 
Hazardous  Waste  Management. 

(26)  552.270-41     Acceptance  of 
Space. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  552.270-22,  Liquidated 
Damages,  in  solicitations  and  contracts 
for  leasehold  interests  in  real  property 
when  there  is  a  critical  requirement  that 
the  delivery  date  be  met  and  an  actual 
cost  cannot  be  established  for  the  loss  to 
the  Government  resulting  from  late 
delivery. 

570.704    Use  of  provisions  and  clauses. 

The  omission  of  any  provision  or 
clause  when  its  prescription  requires  its 
use  constitutes  a  deviation  which  must 
be  approved  under  subpart  501.4. 
Approval  may  be  granted  to  deviate 
from  provisions  or  clauses  that  are 
mandated  by  statute  (e.g.,  (GSAR)  48 
CFR  552.203-5,  Covenant  Against 
Contingent  Fees,  FAR  52.215-1, 
Examination  of  Records  by  the 
Comptroller  General,  etc.)  in  order  to 
modify  the  language  of  the  provision  or 
clause,  when  permitted  by  the  statute. 
However,  the  statutory  provisions  and 
clauses  may  not  be  omitted  from  the 
SFO  imless  the  statute  provides  for 
waiving  the  requirements  of  the 
provision  or  clause. 

Subpart  570.8— Forms  Used  for 
Contracting  for  Leasehold  Interests  In 
Real  Property 

59.  Section  570.801  is  revised  to  read 
as  follows: 

570.801    Standard  forms. 

Standard  Form  2,  U.S.  Government 
Lease  for  Real  Property,  should  be  used 
to  award  leases  uiiless  GSA  Form  3626 
is  used.  When  the  Standard  Form  2  is 
used,  reference  to  the  Standard  Form  2- 
A  in  paragraph  7  must  be  deleted. 

60.  Section  570.802  is  revised  to  read 
as  follows: 


570.802    Q8A  forms. 

(a)  The  GSA  Form  3626,  U.S. 
Government  Lease  for  Real  Property 
(Short  Form),  may  be  used  to  award 
leases  when  the  simpUfied  leasing 
procedures  in  570.2  are  used  or  when 
the  Contracting  Officer  finds  its  use  to 
be  advantageous. 

(b)  GSA  Form  276,  Supplemental 
Lease  Agreement,  should  be  used  to 
amend  existing  leases  that  involve  the 
acquisition  of  additional  space  or  partial 
release  of  space,  revisions  in  the  terms 
of  a  lease,  restoration  settlements,  and 
alterations. 

(c)  GSA  Form  1364.  Proposal  To  Lease 
Space  to  the  United  States  of  America, 
may  be  used  to  obtain  offers  from 
prospective  offerors. 

Dated:  August  3, 1995. 

Ida  M.  Ustad, 

Associate  Administrator  for  Acquisition 
Policy. 

(PR  Doc.  95-20369  Filed  8-14-95;  4:03  pm] 
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48  CFR  Parts  503,  504,  505.  507,  510, 
512,  513,  514,  515,  523,  528,  529,  532, 
536.  543,  and  546 

[APD  2800.12A,  CHGE  66] 

RIN  3090-nAF76 

General  Services  Administration 
Acquisition  Regulation;  Implementing 
Federal  Acquisition  Circular  (FAC  90- 
29) 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  conform  to  the 
Federal  Acquisition  Regulation  (FAR)  as 
amended  by  Federal  Acquisition 
Circular  (FAC)  90-29  which  amended 
the  FAR  to  address  the  use  of  electronic 
commerce/electronic  data  interchange 
in  Government  contracting  and  to 
implement  the  new  simplified 
acquisition  procedures  and  Federal 
Acquisition  Computer  Network 
(FACNET)  requirements  of  the  Federal 
Acqvusition  Streamlining  Act  (FASA)  of 
1994.  In  addition,  GSA  Form  3519  is 
deleted  and  the  3 186 A  has  been  revised 
to  read  "Order  for  Supphes  or  Services 
(Simplified  Acquisition)."  The  intended 
effect  is  to  provide  guidance  to 
contracting  personnel  that  is  consistent 
with  the  FAR  as  amended  by  FAC  90- 
29,  which  was  issued  as  an  interinr  rule 
effective  July  3, 1995. 


42802      Federal  Register  /  Vol.  60,  No.  159  /  Thursday,  August  17,  1995  /  Rules  and  ReguIaUons 


EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Elbin,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  the  public  conunent 
because  it  merely  revises  the  GSAR  to 
conform  to  the  FAR  as  amended  by  FAC 
90-29. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget 
because  it  is  not  a  significant  rule  as 
defined  in  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

C  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  60  et  seq.).  The  rule  will  have  a 
beneficial  impact  on  all  offerors, 
including  small  business  concerns.  This 
rule  reduces  the  burden  on  entities 
desiring  to  do  business  with  the  General 
Services  Administration  and  enhances 
the  efficiency  of  the  contracting  process 
by  placing  increased  emphasis  on  the 
use  of  aiectronic  contracting  methods 
for  simplified  acquisitions  and  by 
promoting  greater  use  of  the 
Govemmentwide  purchase  card  for 
micro-purchases.  The  increased 
efficiencies  associated  with  such 
changes  will  have  the  most  significant 
impact  on  GSA's  small  business 
contractors  who,  during  fiscal  year 
1994.  received  88%  of  GSA's  small 
purchase  awards  (contracts  under 
$25,000).  It  also  eUminates  any 
confusion  and  inconsistencies  with  the 
FAR  as  amended  by  FAC  90-29. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3051,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  503, 
504,  505,  507,  510,  512,  513,  514,  515, 
523.  528,  529,  536,  and  546 

Government  procurement. 

Accordingly.  48  CFR  Chapter  5  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  503,  504,  505.  507.  510.  512.  513. 
514.  515. 523, 528. 529.  532.  536.  543. 
and  Si46  continues  to  read  as  follows: 

Authority.  40  U.S.C.  486(c). 


PART  503— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

§503.57(^2    [Amended] 

2.  Section  503.570-2  is  amended  by 
removing  the  words  "small  purchase 
limitation"  and  inserting  "the 
simphfied  acqmsition  threshold." 

§504.800    [Amended] 

3.  Section  504.800  is  amended  by 
removing  "small  pim:hase  limitation" 
and  inserting  "simpUfied  acquisition 
threshold;"  and  removing  "small 
purchases"  in  the  last  sentence  and 
inserting  "piuchases  made  using 
simphfied  acquisition  procediu^s." 

PART  505— PUBLICIZING  CONTRACT 
ACTIONS 

§505.101    [Amended] 

4.  Section  505.101  is  amended  in 
paragraph  (b)  by  removing  the  words 
"small  purchase  limitation"  and 
inserting  "simpUfied  acquisition 
threshold." 

5.  Section  505.240-70  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  to  read  as  follows: 

§505.204-70    Presollcltation  notices  used 
in  connection  witti  market  searches  for 
competitive  sources. 

»         *         *         *         * 

(b)  *  *  *  In  conjimction  with  that 
solicitation,  the  specific  procurement  of 
the  supply  or  service  must  be  publicized 
in  the  CBD  as  required  by  FAR  5.201. 
imless  the  contract  action  will  be  made 
through  interim  or  full  FACNET. 

§506.303-70    [Amended] 

6.  Section  505.303-70  is  amended  in 
paragraphs  (a)(4)  and  (b)(1)  by  removing 
the  figtue  "$25,000"  and  inserting 
"$100,000"  and  by  inserting  "and 
Intergovernmental"  after 
"Congressional"  in  the  first  sentence  of 
paragraph  (b)(1). 

§506.503    [Amended] 

7.  In  section  505.503  remove  the 
words  "small  purchase  limitation"  and 
insert  "simplified  acquisition 
threshold." 

PART  507— ACQUISITION  PLANNING 

§507.102    [Amended] 

8.  In  section  507.102  remove  the 
words  "small  purchase  limitation"  and 
insert  "simplified  acquisition 
threshold." 

§507.104    General  proceduree. 

9.  Section  507.104  is  amended  by 
revising  paragraphs  (c).  (e)  introductory 
text  and  (e)(2)  to  read  as  follows: 


(c)  Limited  plans  must  be  in  writing, 
unless  waived  under  paragraph  (d)  of 
this  section. 

*        *        »        •        * 

(e)  Acquisition  plans  for  contracts 
which  propose  using  other  than  full  and 
open  competition  must  be  coordinated 
with  and  concurred  in  by  the  cognizant 
competition  advocate  unless  the 
proposed  contract  will  be  awarded 
under  the  authority  at  FAR  6.302-5  or 
will  be  awarded  under  a  class 
justification  approved  by  the  Associated 
Administrator  for  Acquisition  Policy. 
The  cognizant  competition  advocate 


(!)•  *  * 

(2)  The  agency  competition  advocate, 
as  defined  in  Subpart  502.1.  for 
contracts  exceeding  $10,000,000. 

PART  510— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

§510.004    [Amended] 

10.  In  section  510.004  paragraph  (b)(2) 
remove  the  word  "small"  and  add  the 
words  "at  or  below  the  simplified 
acquisition  threshold"  after  the  word 
"purchases." 

11.  Section  510.011  is  amended  by 
revising  paragraphs  (a),  (e),  (g)  and  (i) 
and  removing  paragraph  (j)  to  read  as 
follows: 

§  510.01 1    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.210-70,  Standard 
References,  in  solicitations  and 
contracts  for  construction  services  when 
the  contract  amount  is  expected  to 
exceed  the  simpUfied  acquisition 
threshold  and  when: 

•  •        •        •        * 

(e)  The  contracting  officer  shall 
include  the  clause  at  552.210-75. 
Marking,  in  requirements  solicitations 
and  contracts  for  suppUes  when 
deUveries  may  be  made  to  civiUan  and 
miUtary  activities  and  the  contract 
amount  is  expected  to  exceed  the 
simplified  acquisition  threshold.  The 
clause  may  be  used  in  definite  quantity 
contracts  when  it  is  appropriate. 

*  »        «        *        » 

(g)  The  contracting  officer  shall 
include  the  clause  at  552.210-77, 
Preservation,  Packaging  and  Packing,  in 
solicitations  and  contracts  for  suppUes 
when  the  contract  amount  is  expected  to 
exceed  the  simpUfied  acquisition 
limitation.  The  contracting  officer  may 
include  the  clause  in  contracts  awarded 
through  simpUfied  acquisition 
procediuas  when  appropriate. 
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(i)  The  contracting  officer  shall 
include  the  clause  at  552.210-79. 
Packing  List,  in  soUcitations  and 
contracts  for  suppUes,  including 
purchases  made  using  simpUfied 
acquisition  procedures. 

PART  512— CONTRACT  DEUVERY  OR 
PERFORMANCE 

512.104   [Amended] 

12.  Section  512.104  is  amended  in 
paragraph  (b)  by  removing  the  words 
"sm^  purchase  limitation"  and 
inserting  "simpUfied  acquisition 
threshold." 

13.  Part  513  is  amended  by  revising 
the  heading  to  read  as  follows: 

PART  513— SIMPURED  ACQUISITION 
PROCEDURES 


1^. 


14.  Section  513.106  is  revised  to  read 
as  foUows: 

513.106    Solicitation  competition, 
evaluation  of  quotes,  and  award. 

(a)  Oral  solicitation.  When  quotations 
are  being  soUdted  orally  and  the 
Service  Contract  Act  applies 
information  on  the  Act  and  the 
appUcable  wage  determination  must  be 
communicated  to  potential  contractors. 

(b)  Data  to  support  simplified 
acquisitions. 

(1)  The  GSA  Form  2010.  Small 
Purchase  Tabulation  Soiux»  List/ 
Abstract,  is  available  for  use  to 
dociunent  written  and  oral  quotations 
for  purchases  in  excess  of  $2,500. 

(2)  When  quotes  or  ofi'ers  are  being 
evaluated  based  on  price  alone  and 
other  than  the  lowest  quotation  is 
selected  for  award,  the  basis  for 
rejecting  any  lower  quotation  should  be 
documented. 

S13.204    [Removed] 

513.501    [Removed] 

15.  Sections  513.204  and  513.501  are 
removed. 

513.505-2    [Amended] 

16.  In  section  513.505-2  at  paragraph 
(c)  remove  the  words  "(Small 
Purchase)"  after  the  word  "Services" 
and  remove  the  words,  "small 
piirchases"  after  the  word  "making"  and 
substitute  "simpUfied  acquisitions." 
remove  the  words  "smaU  piut:hase" 
after  the  word  "utiUzing"  and  substitute 
the  words  "simpUfied  acquisition;"  and 
at  paragraph  (d)  remove  the  words 
"small  purchases"  and  substitute 
"simpUfied  acquisitions." 

17.  Section  513.505-3  is  amended  by 
Devising  paragraph  (a)  to  read  as  follows: 


S13.S05-3    Standard  Form  44,  Purchase 
Order-lnvoice-Vouchef. 

(a)  General.  Use  of  the  Standard  Form 
44  will  not  serve  the  best  interest  of 
either  the  Government  or  business  when 
the  accounting  system  of  the  seUer 
requires  production  of  an  invoice  as  a 
matter  of  routine.  In  these  cases,  other 
authorized  methods  of  making 
simpUfied  acquisitions  should  be  used. 
Whenever  possible,  preference  should 
be  given  to  the  use  of  Govemmentwide 
commercial  purchase  card. 
•        •        *        •        • 

18.  Section  513.1505-70  is  revised  to 
as  foUows: 

513.505-70   Two-party  contract  forms. 

When  a  determination  is  made  that  it 
is  in  the  Government's  interest  to 
negotiate  a  two-party  contract  (see  FAR 
13.104(fl)  for  services.  Standard  Form 
1447.  Solicitation  Contract,  may  be 
used. 

19.  Section  513.7001  is  amended  by 
redesignating  paragraph  (b)(3)  as  (b)(4), 
adding  a  new  paragraph  (b)(3),  by 
revising  newly  redesignated  paragraph 
(b)(4)  and  (c).  and  by  removing 
paragraphs  (d)(1).  (d)(2)  and  (d)(4)  and 
redesignating  paragraph  (d)(3)  as  (d)(2) 
and  adding  a  new  paragraph  (d)(1)  to 
read  as  foUows: 

51 3.7001    Certified  Invoice  procedure  for 
procurements  not  requiring  e  written 
purchase  order. 


(b)*  '  * 

(3)  The  suppUer  does  not  accept  the 
Government  commercial  piut:hase  card 
or  the  individual  making  the  purchase 
does  not  have  a  purchase  card. 

(4)  Appropriate  invoices  can  be 
obtained  from  the  suppUer. 

(c)  For  special  rules  governing 
piut:hases  of  hand  and  measiuing  tools 
and  stainless  steel  flatware  see  525.105- 
70  and  525.105-71.  • 

(d)  Use  of  the  certified  invoice 
procedure  does  not  eliminate  the 
reqtiirements  to^ 

(1)  Verifying  price  reasonableness  in 
accordance  with  the  conditions 
contained  in  FAR  13.603. 

(2)  Certify  that  the  quaUty  and 
quantity  of  items/services  furnished  are 
in  accordance  with  the  verbal  agreement 
made  with  the  vendor; 


PART  514— SEALED  BIDDING 

514.203-1    [Amended] 

20.  Section  514.203-1  is  amended  by 
revising  the  heading  to  read  as  follows: 

514.203-1    Transmittal  to  prospective 
bidders. 


514.205-1    [Amended] 

21.  Section  514.205-1  is  amended  in 
the  first  sentence  of  paragraph  (a)  by 
removing  the  words  "small  piuchase 
limitations"  tuid  inserting  "simpUfied 
acquisition  threshold". 

22.  Section  514.370  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

51 4.370    Copies  of  bids  required  In 
submission. 

•  *  •  These  requirements  do  not 
apply  to  bids  transmitted  and  received 
through  an  electronic  commerce  method 
authorized  by  the  soUcitation. 

§514.402-1    [Amended] 

23.  Section  514.402-1  is  amended  in 
the  second  sentence  of  paragraph  (b)  by 
removing  the  words  "Director  of  Small 
and  Disadvantaged  Business 
UtiUzation"  and  insertii^  "Associate 
Administrator  for  Enterprise 
Development." 

514.408    [Redesignated  as  514.409] 

514.408-1    [Redesignated  as  514.400-1] 

514.408-70    [Redesignated  as  514.400-70] 

24.  Sections  514.408,  514.408-1,  and 
514.408-70  are  redesignated  as  514.409. 
514.409-1.  and  514.409-70  respectively. 

25.  Section  514.408-72  is  revised  to 
read  as  foUows: 

514.408-72    Fomis  for  racomntendlng 
award(s)  (Supplies  and  services). 

GSA  Form  1535,  Recommendation  for 
Award(s).  and  GSA  Form  1535-A. 
Recommendation  for  Award(s), 
Continuation  Sheet,  must  be  used  to 
dociunent  aU  proposed  awards  (except 
construction  conbacts)  exceeding  the 
simpUfied  acquisition  threshold.  The 
use  of  the  form  for  awards  at  or  below 
the  simpUfied  acquisition  threshold  is  at 
the  discretion  of  die  contracting  activity. 
One  or  more  awards  may  be  set  forth  on 
each  form.  All  information  pertinent  to 
the  recommendation  must  be  furnished 
on  the  form.  The  checkUst  on  the  back 
of  the  form  must  be  completed. 

514.407    [Redesignated  as  514.408] 

514.407-1    [Redesignated  as  514.408-1 
and  amended] 

514.407-0    [Redesignated  as  514.408-6] 

51 4.407-70    [Redesignated  as  51 4.408-70] 

514.407-71    [Redesignated  as  514.408-71] 

514.407-72    [Redesignated  as  514.408-72] 

26.  Sections  514.407,  514.407-1. 
514.407-6,  514.407-70,  514.407-71  and 
514.407-72  are  redesignated  as  514.408. 
514.408-01.  514.408-6,  514.408-70. 
514.408-71  and  514.408-72 
respectively;  in  newly  designated 
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section  514.408-1  paragraph  (a)  remove 
the  phrase  "when  approved  by  the 
HCA;"  in  paragraph  fb)  remove  "FAR 
14.407-l(c)(5)"  and  insert  "FAR 
14.408-l(c)(5)";  and  in  paragraph  (c) 
remove  "FAR  14.407-l(c)(4)"  and  insert 
"FAR  14.408-l(c)(4)"  and  remove  "FAR 
519.502-2(b)"  and  insert  "519.503- 
4(b)". 

514.406    [Redesignated  as  514.407] 

514.406-3    [Redesignated  as  514.407-3 
and  revised] 

514.406-4    [Redesignated  as  514.407-4] 

27.  Sections  514.406,  514.406-3  and 
514.406-4  are  redesignated  as  514.407, 
514.407-3  and  514.407-4  respectively, 
and  newly  designated  section  514.407- 
3  is  revised  to  read  as  follows: 

514.407-3    Other  mistaltes  disclosed 
before  award. 

(a)  Delegations  of  authority  by  head  of 
the  agency.  In  accordance  with  FAR 
14.407-3{e).  the  contracting  directors 
(see  502.101)  are  authorized,  without 
power  of  redelegation,  to  make  the 
determinations  regarding  corrections 
and/or  withdrawals  treated  in  FAR 
14.407-3(a),  (b),  and  (c),  and  to  make 
the  corollary  determinations  not  to 
permit  withdrawal  or  correction  for 
reasons  indicated  in  FAR  14.407-3(d). 

(b)  Legal  review  and  approval. 
Assigned  counsel  must  approve 
determinations  by  the  contracting 
director  and  contracting  officer 
regarding  mistakes  in  bid. 

PART  515— CONTRACTING  BY 
NEGOTIATION 

515.1001    [Removed] 

28.  Section  515.1001  is  removed. 

515.1070   [Amended] 

29.  In  section  515.1070  at  paragraph 
(b)  remove  the  words  "small  purchase" 
and  insert  "simpUfied  acquisition;"  at 
paragraph  (c)  introductory  text  remove 
the  word  "small"  in  the  phrase  "(other 
than  small  purchases)"  and  in  the  same 
phrase  after  the  word  "purchases,"  add 
the  words  "made  using  simpUfied 
acquisition  procedures;"  at  paragraph 
(c)(1)  remove  the  words  "FAR 
15.1001(c)"  and  insert  "FAR  Subpart 
15.10." 

PART  523— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

30.  Section  523.370  is  revised  to  read 
as  follows: 

523.370    Soltcitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  552.223-71,  Hazardous 


Material  Information,  in  solicitations 
including  purchases  made  using 
simplified  acquisition  procedures, 
which  involve  the  shipment  of 
hazardous  materials  on  an  f.o.b.  origin 
basis. 

PART  528— BONDS  AND  INSURANCE 

31.  Section  528.310  is  amended  by 
removing  the  words  "small  purchase 
limitation"  and  inserting  "simplified 
acquisition  threshold." 

PART  529— TAXES 

32.  Section  529.401-70  revised  to 
read  as  follows: 

529.401-70    Purcltaaes  made  using 
simplified  acquisition  procedures. 

The  contracting  officer  shall  insert  the 
clause  at  552.229-70,  Federal,  State,  and 
Local  Taxes,  in  purchases  made  using 
simpUfied  acquisition  procedures, 
except  acquisitions  of  utiUty  services 
and  micro  purchases. 

PART  532— CONTRACT  FINANCING 

33.  Section  532.111  is  amended  by 
revising  paragraph  (c)  and  (d)  to  read  as 
follows: 

532.111    Contract  clauses. 

*        *        *        »        * 

(c)  Adjusting  payments.  The 
contracting  officer  shall  insert  the  clause 
at  552.232-78,  Adjusting  Payments,  in 
all  solicitations  and  contracts  for 
recurring  building  services  expected  to 
exceed  the  simplified  acquisition 
threshold. 

(d)  Final  payment.  The  contracting 
officer  shall  insert  the  clause  at 
552.232-79,  Final  Payment,  in  all 
soUdtations  and  contracts  for  rectirring 
building  services  expected  to  exceed  the 
simpUfied  acquisition  threshold. 

PART  536^0NSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 


536.570-2  [Amended] 
536.570-6  [Amended] 
536.570-13    [Amended] 

536.570-14    [Amended] 

34.  Sections  536.570-2,  536.570-5, 
536.570-13,  and  536.570-14  are 
amended  by  removing  the  words  "small 
purchase  limit"  qnd  inserting 
"simplified  acquisition  threshold." 

536.570-4    [Amended] 

35.  Section  536.570-4  is  amended  by 
removing  the  words  "small  piutJiase" 
in  paragraph  (c)  and  inserting 
"simplified  acquisition  threshold." 


536.570-8    [Amended] 

536.570-e    [Amended] 

36.  Sections  536.570-8  and  536.570- 
9  are  amended  by  removing  the  words 
"small  purchase  limit"  and  inserting 
"simpUfied  acquisition  threshold". 

PART  643— CONTRACT 
MODIFICATION 

543.205    [Amended] 

37.  Section  543.205  is  amended  by 
removing  the  words  "small  purchase 
limitation"  in  paragraphs  (a)  and  (b)(2) 
and  inserting  "simpUfied  acquisition 
threshold." 

PART  546— QUALITY  ASSURANCE 

546.403    [Amended] 

38.  Section  546.403  is  amended  in  the 
introductory  text  by  removing  the  words 
"small  purchase"  and  inserting 
"simpUfied  acquisition". 

546.710    [Amended] 

39.  Section  546.710  is  amended  in 
paragraph  (e)  by  removing  the  words 
"small  purchase  limitation"  and 
inserting  "simpUfied  acquisition 
threshold." 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

552.300    [Amended] 

40.  Section  552.300  is  amended  by 
removing  the  words  "small  purchase" 
and  inserting  "simpUfied  acquisition." 

Dated:  August  8, 1995. 
Ida  M.  Ustad, 

Associate  Administrator.  Office  of 
Acquisition  Policy. 

(PR  Doc.  95-20215  Filed  8-16-95;  8:45  am) 
BILUNO  COOE  6820-S1-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclcet  No.  85-07;  Notice  12] 

RiN  2127-AF23 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems  Control 
Line  Pressure  Balance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  July  28, 1995.  NHTSA 
pubUshed  a  final  rule  that  amended  the 
control  line  pressure  differential 
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lequirements  in  Standard  No.  121,  Air 
Brake  Systems,  for  converter  dolUes  and 
trailers  designed  to  tow  other  air  braked 
vehicles.  The  agency  has  since  learned 
that  the  docket  number  in  the  heading 
of  that  docimient  is  incorrect.  (60  FR 
38762)  Today's  document  corrects  the 
docket  number  to  read  "(E>ocket  No.  85- 
07;  Notice  11)".  The  July  28, 1995 
document  had  read  "[Docket  No.  85-07; 
Notice  10]". 

EFFECTIVE  DATE:  The  correction  to  the 
July  28, 1995  dociunent  is  effective  on 
August  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-366-5274). 

1 1  Issued  on:  August  11, 1995. 

Bany  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc  95-20345  Filed  8-16-95;  8:45  am] 

BIUMG  COOE  4»10-«»-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  IB 

RiN  1018-AD21 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  Rule  and  Notice  of 

AvailabiUty  of  a  Completed  Final  Polar 

Bear  Habitat  Conservation  Strategy. 

SUMMARY:  Ptursuant  to  the  requirements 
contained  in  final  regulations  effective 
in  December  1993  to  govern  the 
incidental,  unintentional  take  of  small 
niunbers  of  polar  bears  and  walrus 
during  year-round  oil  and  gas 
operations  (exploration,  development, 
and  production)  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska  (50 
CFR  18.122),  the  Fish  and  WildUfe 
Service  hereby  modifies  and  extends  for 
an  additional  40  months  through 
December  15, 1998,  the  effectiveness  of 
those  final  regulations.  The  original 
final  Beaufort  Sea  regulations  were 
effective  beginning  on  December  16, 
1993,  for  18  months  through  June  16, 
1995.  On  June  14, 1995,  those 
regulations  were  extended  for  an 
additional  60  days  through  August  15, 
1995.  In  addition  to  this  current  final 
rule  action  to  extend  the  effective  date 
through  December  15, 1998,  (for  a  total 
effective  period  of  five  years  as 


authorized  by  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA)),  the  regulations  have  also  been 
modified  in  consideration  of  concerns 
received  during  the  pubUc  comment 
period. 

In  addition  to  this  final  rule,  the 
Service  annoimces  availabiUty  of  its 
final  Polar  Bear  Habitat  Conservation 
Strategy  (Strategy),  the  completion  of 
which  was  prompted  by  provisions  of 
the  1993  Beaufort  Seas  regulations. 
DATES:  This  rule  is  effective  beginning 
on  August  15, 1995.  It  extends  the 
efiiective  period  of  regulations  that 
appears  at  50  CFR  part  18,  subpart  J 
through  December  15, 1998. 
ADDRESSES:  Comments  and  materials 
received  in  Espouse  to  this  action  are 
available  for  pubUc  inspection  diuing 
normal  working  hours  of  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  at  the 
Office  of  Marine  Mammals 
Management,  Fish  and  WildUfe  Service, 
1011  E.  Tudor  Road,  Anchorage,  AK 
99503.  Copies  of  the  final  Polar  Bear 
Habitat  Conservation  Strategy  are 
available  on  request  from  this  same 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  McCiUivary,  Supervisor,  Office  of 
Marine  Mammals  Management, 
Anchorage,  Alaska,  at  907/78fr-3800;  or 
Jeff  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance, 
ArUngton,  Virginia,  at  703/358-1718. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  101(a)(5)(A)  of  the 
MMPA,  the  taking  of  small  numbers  of 
marine  mammals  may  be  allowed 
incidental  to  specified  activities  other 
than  commercial  fishing  if  the  Director 
of  the  Service  finds,  based  on  the  best 
scientific  evidence  available,  that  the 
cumulative  total  of  such  taking  over  a 
five-year  period  wiU  have  a  negUgible 
effect  on  these  species  and  wiU  not  have 
an  umnitigable  adverse  impact  on  the 
availabiUty  of  these  species  for 
subsistence  uses  by  Alaskan  Natives.  If 
these  findings  are  made,  the  Service  is 
required  to  estabUsh  specific  regulations 
for  the  activity  that  set  forth: 
permissible  methods  of  taking; 
meanings  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  and  their  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses;  and  requirements  for 
monitoring  and  reporting. 

On  December  17, 1991.  BP 
Exploration  (Alaska),  Inc.,  for  itself  and 
on  behalf  of  14  other  energy  related 
entities  (hereafter  collectively  referred 
to  as  "Industry")  petitioned  the  Service 
to  promulgate  regulations  piusuant  to 


section  101(a)(5)(A)  of  the  MMPA.  A 
proposed  rule  was  pubUshed  by  the 
Service  on  December  30, 1992  (57  FR 
62283),  with  a  75-day  comment  period 
that  expired  on  March  15, 1993. 

The  proposed  rule  announced  that  the 
Service  had  prepared  a  draft 
Environmental  Assessment  in 
conjunction  with  the  rulemaking  action; 
and  that  when  a  final  decision  was 
made  on  the  Industry  appUcations  for 
incidental  take  authority,  the  Service 
would  decide  whether  this  was  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  On  April  26, 1993, 
foUowing  the  close  of  the  proposed 
rule's  conunent  period,  the  Service 
concluded  in  a  Finding  of  No 
Significant  Impact  (FONSI)  that  this  was 
not  a  major  Federal  action  imder  the 
NEPA  and  preparation  of  an 
Enviroiunent  Impact  Statement  was  not 
required. 

Subsequentiy,  on  November  16, 1993, 
the  Service  pubUshed  final  regulations 
in  the  Federal  Register  (58  FR  60402) 
effective  December  16, 1993;  to 
authorize  and  govern  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  walrus  during  Industry 
operations  (exploration,  development, 
and  production)  year-round  in  the 
Beauford  Sea  and  adjacent  northern 
coast  of  Alaska.  The  Service  concluded 
in  that  final  rule,  based  on  the  best 
scientific  evidence  available,  that  the 
cumulative  total  of  such  taking  by 
Industry  over  a  five-year  period  would 
have  a  negUgible  impact  on  these 
species  and  would  not  have  an 
umnitigable  adverse  impact  on  the 
availabiUty  of  these  species  for 
subsistence  uses  by  Alaskan  Natives. 

However,  although  the  MMPA 
authorizes  incidental  take  regulations  to 
be  issued  for  periods  of  up  to  five  years, 
these  were  initially  effective  only  for  an 
18-month  period  through  June  16, 1995, 
because  of  additional  provisions  at  50 
CFR  18.122  in  the  final  regvilations 
requiring  the  Service  to  develop  and 
begin  implementing  a  Strategy  pursuant 
to  the  management  planning  process  in 
section  115  of  the  MMPA,  and  in 
furtherance  of  the  goals  of  Article  11  of 
the  1973  International  Agreement  on  the 
Conservation  of  Polar  Bears  (1973 
Agreement).  The  Strategy  could  identify 
and  designate  special  considerations  or 
closures  of  any  polar  bear  habitat 
components  to  be  further  protected, 
with  pubUc  notice  and  comment  sought 
on  such  considerations  or  closure. 
Pursuant  to  notice  and  opportunity  for 
pubUc  comment,  extension  of  the  final 
Beaufort  Sea  regulations  for  an 
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additional  42  months  for  the  fiill  five- 
year  term  authorized  by  the  MMPA 
(through  December  15,  1998)  was 
contingent  upon:  (1)  the  Service,  by 
June  16, 199S,  developing  and 
beginning  to  implement  the  Strategy;  (2) 
review  of  monitoring  reports  submitted 
by  holders  of  Letters  of  Authorization 
issued  according  to  the  Beaufort  Sea 
regulatory  provisions  at  50  CFR  18.127; 
and  (3)  an  affirmative  finding  by  the 
Secretary  of  the  Interior. 

The  final  rule  explained  the 
additional  requirement  to  develop  a 
Strategy  as  follows: 

"In  addition  to  its  responsibilities  under 
the  [MMPA],  the  Departeent  of  tlie  Interior 
has  further  responsibilities  under  the  1973 
multilateral  Polar  Bear  Agreement 
Specifically,  Article  D  of  tliis  Agreement 
requires  that 

'Each  Contracting  Party  shall  take 
appropriate  action  to  protect  the  ecosystems 
of  which  polar  bears  are  a  part,  with  special 
attention  to  habitat  components  such  as 
denning  and  feeding  sites  and  migration 
patterns.  .  .' 

"In  comport  with,  and  to  meet  more  fiiUy 
the  intent  of  the  Agreement,  under  this  final 
rulemaking,  within  18  months  of  its  efiiective 
date,  the  Service  has  been  directed  by  the 
Secretary  of  the  Interior  to  develop  and  begin 
implementing  a  strategy  for  the  identification 
and  protection  of  important  polar  bear 
habitats.  Development  of  such  strategy  will 
be  done  as  part  of  the  Service's  management 
plan  process  pursuant  to  Section  115  of  the 
[MMPA],  and  in  cooperation  with  signatories 
to  the  Polar  Bear  Agreement,  the  Department 
of  State,  the  State  of  Alaska,  Alaskan  Natives, 
Industry,  conservation  organizations,  and 
academia." 

The  Service  developed  a  draft 
Strategy,  published  notice  of  its 
availabiUty  in  the  Federal  Register 
(February  28, 1995,  at  60  FR  10868).  and 
sought  review  and  comment  on  it.  The 
draft  Strategy  was  developed  with  the 
involvement  and  input  of  Alaskan 
Natives,  Industry,  the  National 
Biological  Service,  the  State  of  Alaska, 
conservation  organizations,  academia, 
and  others.  It  included  Native 
traditional  knowledge  on  polar  bear 
behavior  and  habitat  use. 

The  draft  Strategy  identified  and 
desi^ated  important  polar  bear  feeding 
and  denning  areas  and  proposed 
measures  for  enhtmced  consideration  of 
these  areas  from  oil  and  gas  exploration, 
development,  and  production.  It  also 
proposed  additional  measures  for  polar 
bear  habitat  protection  in  furtherance  of 
the  goals  of  the  1973  Agreement.  These 
measures  consisted  of  a  proposed  Native 
Village  Commimication  Plan,  creation 
and  support  of  a  Polar  Bear  Advisory 
Coimcil,  and  development  of 
International  Conservation  Initiatives. 
The  draft  Strategy  also  identified 
research  needs  related  to  habitat  use  and 


relative  importance  of  habitat  types,  and 
effects  of  contaminants  and  industrial 
activities  on  polar  bears. 

The  original  60-day  period  to 
comment  on  the  draft  Strategy  would 
have  expired  on  May  1, 1995.  However, 
on  May  8, 1995,  the  Service  announced 
in  the  Federal  Register  (60  FR  22584) 
that  it  had  extended  the  comment 
period  for  an  additional  15  days  through 
May  16, 1995.  It  was  extended  in 
response  to  several  April  28, 1995, 
letters  that  requested  a  30-day 
extension;  those  requests  stated  that 
additional  time  was  needed  to  complete 
a  review  of  the  draft  Strategy. 

While  the  Service  agreed  to  extend 
the  comment  period,  it  was  determined 
that  a  30-day  extension  woiAd  not  allow 
adequate  time  to  analyze  comments  and 
to  make  a  decision  on  the  draft  Strategy 
and  on  the  associated  proposed  rule  that 
was  pubhshed  in  the  Federal  Register 
on  March  17, 1995  (60  FR  14408)  to 
extend  the  effective  period  of  incidental 
take  regulations  at  50  CFR  Part  18, 
Stibpart  J,  for  an  additional  42  months 
through  December  15, 1998.  Because  of 
the  short  timefi^unes  involved,  it  was 
determined  that  the  draft  Strategy's 
comment  period  could  only  be  extended 
for  15  days  through  May  16, 1995.  This 
deadline  also  coincided  with  the  close 
of  the  comment  period  on  the  proposed 
rule  to  extend  the  incidental  take 
regulations  at  50  CFR  Fart  18,  Subpart 
J  for  an  additional  42  months. 

For  the  reasons  set  out  in  the  Service's 
March  17, 1995,  proposed  rule  to  extend 
the  effective  period  of  incidental  take 
regulations,  and  in  the  final  Beaufort 
Sea  rule  pubhshed  on  November  16, 
1993,  the  Service  proposed  to  extend 
the  regulations  in  50  CFR  Part  18, 
Subpart  J  for  the  fuU  five-year  term 
authorized  by  the  MMPA.  Thus,  the 
regulations  currently  in  effect  would  not 
expire,  but  would  be  extended  through 
December  15, 1998.  The  proposal  to 
extend  the  final  Beaufort  Sea  regulations 
was  made  on  the  basis  that  the  Service's 
draft  Strategy,  if  adopted,  would  meet 
the  stipulations  in  those  regulations. 
The  Service  expressed  its  tehef  that  the 
total  expected  takings  of  polar  bears  and 
walrus  during  energy  operations  would 
have  a  negUgible  impact  on  these 
species,  and  there  would  be  no 
immitigable  adverse  impacts  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives. 
Thus,  if  the  provisions  of  the  draft 
Strategy  were  adopted,  and  its 
implementation  was  initiated,  the 
requirements  of  the  Beaufort  Sea 
regulations  will  have  been  met,  and  they 
could  be  extended  for  an  additional  42 
months. 


Subsequently,  the  Service  determined 
that  completion  of  the  final  Strategy 
could  not  be  achieved  by  June  16, 1995, 
because  of  extensive  pubhc  interest  and 
the  substantial  niunber  of  comments 
received  concerning  the  draft  Strategy. 
Since  Beaufort  Sea  oil  and  gas  activities 
continued  to  post  no  more  dian  a 
neghgible  impact  to  polar  bears  and 
walrus,  it  was  decided  that  a  short-term 
60-day  extension  of  the  incidental  take 
regulations  was  in  order  so  that  a  full 
and  fair  review  of  all  public  comments 
on  the  draft  Strategy  could  be  made.  The 
Service  determined  that  this  extension 
would  not  affect  its  "negligible  impact" 
finding  or  its  fiinding  that  oil  and  gas 
activities  in  the  Beaufort  Sea  would  not 
have  an  unmitigable  adverse  effect  on 
the  availabiUty  of  polar  bears  and 
walrus  for  subsistence  uses.  The 
Service,  therefore,  extended  the 
effective  period  of  the  Beaufort  Sea 
regulations  through  August  15, 1995,  in 
a  final  rulemaking  pubhshed  in  the 
Federal  Register  on  June  14, 1995  (60 
FR  31258).  The  Service  beUeved  this 
action  to  be  prudent  and  justifiable  in 
order  to  allow  adequate  time  to  review 
comments,  finalize  the  Strategy,  and 
begin  its  implementation.  This  60-day 
extension  of  the  Beaufort  Sea 
regulations  was  effective  immediately: 
to  do  otherwise  would  have  allowed  the 
regulations  to  lapse,  thereby  denying 
Industry  the  basic  protection  afforded 
by  the  MMPA's  section  101(a)(5)(A). 
While  the  Service  beheved  that  prudent 
poUcy  called  for  further  deliberation  on 
the  draft  Strategy,  there  was  no 
biological  justification  for  allowing  the 
Beaufort  Sea  regtdations  to  expire. 

The  final  rule  action  described  in  the 
previous  paragraph  neither  reopened 
the  comment  period  on  either  the  draft 
Strategy  or  the  proposed  rule  to  extend 
the  period  of  effectiveness  of  the 
Beaufort  Sea  regulations  through 
December  15, 1998,  nor  did  it  complete 
the  Service's  decision  making  on  the 
March  17, 1995,  proposed  rule  to  extend 
the  effective  date  of  those  final 
regulations  through  December  15, 1998. 
ft  merely  extended  for  60  days  the 
effectiveness  of  the  Beaufort  Sea 
regulations  during  which  time  the 
Service  woidd  analyze  public  comments 
and  make  final  decisions  on  the  Strategy 
and  the  March  17, 1995,  proposed  rule. 
The  new  final  decision  date  of  August 
15, 1995,  would  not  be  the  same  for 
both  docmnents  (i.e.,  the  Strategy  and 
theproposed  rule). 

The  comment  periods  on  both  the 
draft  Strategy  and  the  proposed  rule  to 
extend  the  Beaufort  Sea  regulations 
through  December  15, 1998,  expired  on 
May  16, 1995.  The  Service  has 
completed  its  review  of  the  substantial 
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nimiber  of  pubUc  comments  that  were 
sulunitted  with  regard  to  the  draft 
Strategy,  and  comments  submitted  in 
response  to  the  proposed  rule  to  extend 
the  Beatifort  Sea  regulations. 

Findings  and  Conclusion  Related  to  the 
Strategy 

The  Service  annoimces  completion  of 
its  final  Strategy.  The  Strategy  identifies 
important  polar  bear  feeding  and 
denning  areas  and  contains  measures  for 
enhanced  consideration  of  these  areas 
during  oil  and  gas  exploration, 
development,  and  production  activities. 
It  also  contains  additional  measures  for 
polar  bear  habitat  protection  in 
furtherance  of  the  gpals  of  the  1973 
Agreement.  These  measures  consist  of  a 
proposed  Native  Village 
Communication  Plan,  creation  and 
support  of  a  Polar  Bear  Advisory 
Council,  and  development  of 
International  Conservation  Initiatives. 
The  fimd  Strategy  also  identifies 
research  needs  related  to  habitat  use  and 
relative  importance  of  habitat  types,  and 
effects  of  contaminants  and  industrial 
activities  on  polar  beara. 

"The  followmg  tasks  have  been 
implemented,  or  are  in  the  process  of 
being  implemented,  by  the  Service  to 
comply  with  the  provision  of  the 
Beaufort  Sea  regulations  regarding 
development  of  the  Strategy  and 
beginning  its  implementation.  These 
tasks  include:  conducting  a  marine 
mammal  carcass  survey  to  determine 
important  feeding  habitat;  coordinating 
with  the  Service's  representative  to  the 
Working  Group  for  the  Conservation  of 
Flora  and  Fauna  (CAFF)  regarding  the 
contents  of  the  Strategy  for  its  use  with 
the  CAFF  Working  Group;  and 
developing  a  polar  bear  contaminants 
proposal,  and  coordinating  with  others 
to  obtain  funding  for  the  study.  Copies 
of  the  draft  Strategy  were  provided  to 
the  parties  to  the  1973  Agreement,  and 
membere  of  the  Polar  Bear  SpedaUsts 
Group. 

A  substantial  ntunber  of  comments 
were  submitted  to  the  Service  vnth 
respect  to  the  draft  Strategy  diuing  its 
75-day  public  comment  period.  The 
Service  has  carefully  examined  and 
considered  those  comments  and 
modified  and  corrected,  as  necessary 
and  appropriate,  the  final  Strategy. 
However,  neither  the  conunents  nor  the 
Service's  responses  to  those  comments 
are  included  in  this  final  rule.  Instead, 
those  comments  are  presented  in  detail 
and  addressed  in  a  separate  section 
entitled,  "Consultation  and 
Coordination,"  in  the  final  Strategy. 
Included  in  this  final  rule  is  a 
discussion  of  the  comments  submitted 
with  respect  to  the  provisions  of  the 


Beaufort  Sea  incidental  take  regulations 
and  the  Service's  proposed  rule  to 
extend  the  effective  period  of  those 
regulations  through  December  15, 1998, 
along  with  any  specific  comments 
submitted  on  the  draft  Strategy  if  those 
comments  are  specifically  directed  at 
the  Beaufort  Sea  regulations. 

Discussion  of  Comments  on  the 
Proposed  Rule  of  March  17, 1905,  To 
Extend  Beaufort  Sea  Incidental  Take 
Regulations  Through  December  15, 
1998 

Comment:  Comments  received 
regarding  the  incidental  take  regulations 
included  sentiment  that:  (1)  Closer 
scrutiny  is  needed  to  define  what 
constitutes  bona  fide  incidental  take;  (2) 
incidental  take  should  include  the 
language  in  the  1994  amendments  to  the 
MMPA  regarding  lethal  take  in  defense 
of  life;  and  (3)  incidental  take  should 
include  a  system  for  permitting 
unintentional  harassment. 

Response:  With  regard  to  (1),  the 
provisions  of  section  10i(a)(5)(A) 
authorize  the  incidental,  imintentional 
take  of  small  numbers  of  marine 
mammals  during  the  course  of  specified 
activities  other  than  commercial  fishing. 
Implementing  regtdations  in  50  CFR 
18.27  define  incidental,  but  not 
intentional,  taking  as  those  takes  which 
are  infrequent,  unavoidable,  or 
accidental.  It  does  not  mean  that  the 
taking  must  be  tmexpected.  In  addition, 
the  MMPA  defines  "takes"  as  meaning 
to  harass,  himt,  capture,  collect,  or  kill, 
or  attempt  to  harass,  himt,  capture, 
collect,  or  kill;  this  definition  is  further 
defined  in  regulations  at  50  CFR  18.3. 
As  regards  the  current  action,  the  term 
incidental  take  is  considered  to  mean  an 
alteration  in  natvual  behavioral  patterns 
caused  by  hiunan  actions.  With  respect 
to  (2)  regarding  the  inclusion  of 
language  in  the  1994  amendments  to  the 
MMPA  at  section  101(c)  that  authorizes 
lethal  take  of  marine  mammals  in 
defense  of  Ufe,  such  takings  are  not 
appUcable  to  the  current  action  in  that 
such  lethal  takes  could  not  be 
considered  unintentional.  Injecting  into 
the  ctirrent  discussion  the  1994 
amendment  language  that  authorizes 
lethal  take  in  defense  of  hiunan  Ufe  is 
not  justified.  With  respect  to  (3),  the 
1994  amendments  to  the  MMPA 
included  new  provisions  at  section 
101(a)(5)(D)  that  authorize  the 
inddental,  unintentional  taking  of  small 
numbera  of  marine  mammals  by 
harassment  if  the  Service  determines 
that  such  harassment  has  no  more  than 
a  neghgible  impact  on  the  species  or 
stock,  and  will  not  have  an  unmitigable 
adverse  impact  on  the  availabiUty  of  the 
species  or  stock  for  subsistence 


purposes.  As  defined  in  the  1994 
amendments  and  appearing  in  section  3 
of  the  MMPA,  harassment  is  defined  as 
any  act  of  purauit,  torment,  or 
annoyance  which  (i)  has  the  potential  to 
injure  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  (Level  A 
harassment);  or  (u)  has  the  potential  to 
disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns, 
including  but  not  limited  to  migration, 
breathing,  nursing,  breeding,  feeding,  or 
sheltering  (Level  B  harassment).  This 
information  has  been  inserted  into  the 
final  Strategy.  While  the  Service  has  not 
yet  implemented  the  harassment 
jmjvisionS  of  the  1994  amendments, 
efforts  to  do  so  should  begin  in  the  near 
future.  In  any  event,  the  final 
regulations,  as  extended,  provide 
sufficient  protection  for  Industry  from 
incidental  take  liability  as  long  as 
provisions  of  the  regulations  and  the 
conditions  of  any  Letters  of 
Authorization  are  observed. 

Comment:  One  respondent  stated  that 
it  is  not  only  inappropriate  to  link 
development  of  the  Strategy  with  the 
incidental  take  regulations,  but  it  is  also 
not  authorized  by  law.  It  was  stated  that 
no  authority  exists  in  either  the  1973 
Agreement  (of  which  the  United  States, 
Cuiada,  Russia,  Denmark,  and  Norway 
are  signatories)  or  the  MMPA  that 
authorizes  implementation  of  the 
Strategy,  much  less  make  extension  of 
the  Beaufort  Sea  incidental  take 
regulations  contingent  upon  completion 
of  the  Strategy. 

Furthermore,  it  was  expressed  that  the 
incidental  take  regulations  at  50  CFR 
18.123(b)  exceeded  the  MMPA's 
authority  in  that  the  statute  set  a 
standard  of  "negUgible  impact"  while 
the  Service's  regulations  contained 
language  that  went  beyond  the 
negUgible  impact  standard  as  evidenced 
by  the  last  sentence  of  50  CFR  18.123(b) 
that  states,  "Subsequent  to 
implementation  by  the  Service  of  its 
Polar  Bear  Habitat  Conservation 
Strategy,  no  adverse  impacts  will  be 
authorized  in  those  identified  polar  bear 
habitat  areas  afforded  special  protection 
through  implementation  of  that 
strategy."  Tliose  respondents  expressed 
the  beUef  that  this  language  contradicts 
the  MMPA  in  which  Congress 
estabUsbed  the  standard  of  "least 
practicable  adverse  impact,"  even  for 
sensitive  areas  such  as  rookeries  or 
denning  areas.  The  Service  was 
requested  to  delete  the  above  quoted 
language  from  50  CFR  18.123(b). 

Response:  The  Service  beUeves  that 
ample  direction  and  authority  exists 
through  the  1973  Agreement  and  the 
MMPA  to  justify  and  support  actions 
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intended  to  assiire  the  long-tenn  welfare 
of  polar  bears  and  their  environment.  As 
quoted  previously  in  this  Federal 
Register  final  rule  under  the 
SUPPLEMENTARY  INFORMATION, 
Background  Section,  Article  n  of  the 
1973  Agreement  directs  Contracting 
Parties  to  "*  *  *  take  appropriate 
action  to  protect  the  ecosystems  of 
which  polar  bears  are  part,  with  special 
attention  to  *  *  *  deiming  and  feeding 
sites*  *  *"  The  1973  Agreement  is  not 
self-executing;  however,  with  respect  to 
the  cvurent  issue,  the  Service  beUeves 
that  the  MMPA  provides  the  authority 
not  only  to  implement  measures,  such 
as  the  final  Strategy,  through  the  1973 
Agreement,  but  also  to  carry  out 
language  in  the  MMPA  to  protect 
important  polar  bear  habitat.  The  last 
sentence  of  section  2(2)  of  the  MMPA, 
amended  in  1994,  states,  "*   *  *  In 
particular,  efforts  should  be  made  to 
protect  essential  habitats,  including  the 
rookeries,  mating  grounds,  and  areas  of 
similar  significance  for  each  species  of 
marine  mammal  from  the  adverse  effect 
of  man's  actions;".  While  this  language, 
in  the  context  of  the  opening  provisions 
of  section  2(2),  appears  to  be  linked  to 
measures  that  should  be  taken  to  restore 
any  species  or  stock  to  its  optimum 
sustainable  population  (OSP)  level,  it 
follows  that  the  Service  should  not 
stand  idly  by  while  a  species  or  stock 
declined  below  its  OSP  level  before 
taking  necessary  actions  to  maintain  the 
species  or  stock  at  its  OSP.  In  addition, 
the  Service  believes  that  authority  exists 
in  the  MMPA's  section  112,  Regulations 
and  Administration,  to  provide 
necessary  authority  to  protect  important 
polar  bear  habitat.  In  particular,  section 
112(a)  state  that,  "The  Secretary  shall 
prescribe  such  regulations  as  are 
necessary  and  appropriate  to  carry  out 
the  purposes  of  this  title."  Thus,  the 
Service  believes  that  ample  guidance 
and  authority  exists  to  develop  a 
"Habitat  Conservation  Strategy  for  Polar 
Bears  in  Alaska"  as  called  for  in 
Beaufort  Sea  incidental  take  regulations 
at  50  CFR  Part  18,  Subpart  J  and  prompt 
its  completion  in  order  to  extend  the 
Beaufort  Sea  incidental  take  regulations. 
The  Service  believes  the  final  Strategy 
will  assist  in  the  LOA  decision  process 
and  serve  as  an  important  vehicle  to 
mitigate  adverse  impacts  to  polar  bears 
and  their  habitat. 

With  regard  to  a  perceived  conflict 
between  the  statute's  standard  of 
neghgible  impact  and  the  implementing 
regulations'  "no  adverse  impact" 
language,  the  Service  has  determined  at 
this  time  as  a  matter  of  policy  to  delete 
the  dted  language  from  50  CFR 
18.123(b)  because  the  final  Strategy  does 


not  estabhsh  regulatory  controls  that 
require  comphance  with  a  "no  adverse 
impact"  standard.  The  Strategy 
emphasizes  areas  of  special  concern 
that,  on  a  case-by-case  basis,  will  be 
evaluated  to  determine  what  level  of  oil 
and  gas  activity  can  be  maintained 
without  crossing  the  "neghgible 
impact"  threshold.  The  Service  does 
believe,  however,  that  adequate 
guidance  and  authority  exists  in  the 
MMPA's  sections  2, 101(a)(5)(A),  and 
112,  and  Section  11  of  the  1973 
Agreement  to  justify  implementing  a 
further  level  of  protection  for  polar  bear 
habitat  if  deemed  necessary  to  satisfy 
the  criteria  of  section  101(a)(5). 
Presently,  however,  the  Service  believes 
that  regulatory  measures  currently  in 
place,  together  with  the  measures 
addressed  in  the  Strategy,  and 
Industry's  cooperation  and  adherence  to 
estabUshed  guidelines  to  mitigate 
impacts  to  polar  bears  provide  adequate 
protection  to  these  animals  and  their 
habitat.  -*• 

Comment:  Respondents  stated  that  it 
would  be  inappropriate  not  to  expand 
the  incidental  take  regiilations  to  the 
Coastal  Plain- 1002  area  of  the  Arctic 
National  Wildhfe  Refuge  (ANWR) 
because  this  area  is  particularly 
important  polar  bear  denning  habitat. 
One  respondent  stated  that  the 
incidental  take  regulations  are  not 
scientifically  defensible  and  questioned 
how  the  draft  Environmental 
Assessment  (EA)  for  incidental  take 
regulations  determined  that  there  will 
be  a  negligible  effect  on  polar  bear 
populations  when  OSP  levels  have  not 
been  identified,  and  the  nature,  timing, 
and  levels  of  proposed  oil  and  gas 
activities,  as  well  as  the  effect  of  past 
activities  have  not  been  determined. 
According  to  one  commenter,  the 
Service  shoidd  consider  discontinuing 
the  regulations  because  the  draft 
Strategy  fails  to  provide  significant 
offsetting  protection  as  required  by 
Article  in  of  the  1973  Agreement.  In 
addition,  the  commenter  stated  that  the 
draft  Strategy,  draft  EA,  and  Beaufort 
Sea  incidental  take  regulations  all  fail  to 
quantify  levels  of  take. 

Response:  The  Strategy  intentionally 
does  not  propose  to  expand  the 
incidental  take  regulations  to  the 
Coastal  Plain  of  ANfWR  since  that  area 
by  designation  is  a  national  wildhfe 
refuge  where  oil  and  gas  activity  is 
cmrently  prohibited.  Additionally, 
expanding  the  regulations  to  cover  the 
Coastal  Plain  of  ANWR  could  send  the 
erroneous  message  that  oil  and  gas 
operations  on  ANWR  could  be 
authorized  imder  current  provisions, 
when  in  fact,  that  is  clearly  not  the  case. 
As  indicated  with  the  final  EA  for  the 


Strategy,  this  is  the  area  where  the 
likeUhood  of  maternity  den  encoimters 
[by  Industry)  is  the  greatest  on  the 
Alaska  Beaufort  Sea  coast. 
Consequently,  it  is  also  the  area  in 
which  the  Service  would  most  Ukely 
make  a  finding  of  Industry  activity 
exceeding  a  finding  of  negligible  impact. 

The  Senoce  is  responsiole  for  polar 
bear  conservation  and  believes  it  has 
correctly  determined  that  the  proposed 
industrial  activities  described  in 
Industry's  petitions  will  not  resuU  in  a 
greater  than  negligible  impact  to  polar 
bears.  The  finding  is  based  on  the  most 
current  available  knowledge  arid  is  fully 
consistent  with  the  standards  and 
procedures  of  section  101(a)(5),  which 
requires  no  finding  on  OSP.  The  Service 
continues  to  evaluate  the  population 
information  for  the  Beaufort  Sea  polar 
bear  population  in  an  attempt  to 
estimate  OSP.  Within  the  petitioned 
scope  of  operations,  the  risk  of  lethal 
takes  has  been  minimized  by  Industry's 
efforts  to  conduct  monitoring,  provide 
bear  awareness  training,  and  other 
activities.  The  Service,  through  the 
Strategy,  has  reserved  judgment  on  the 
effects  of  industrial  activities  occiuring 
in  Important  Habitat  Areas  for  polar 
bears  as  identified  in  the  final  Strategy, 
and  will  evaluate  the  effects  of  activities 
in  these  areas  on  a  case-by-case  basis. 

The  Service  disagrees  with  the 
proposition  that  the  incidental  take 
regulations  and  final  Strategy  should  be 
discontinued  and  maintains  that  both 
are  valuable  tools  for  managers  in 
conserving  polar  bears.  The  Service  also 
feels  that  the  Beaufort  Sea  regulations, 
in  conjunction  with  the  final  Strategy, 
contributes  to  meeting  U.S.  obUgations 
under  the  1973  Agreement. 

Findings  and  Conclusions  Related  To 
Extending  the  Beaufort  Sea  Incidental 
Take  Regulations  Through  December 
15, 1998 

For  the  reasons  set  out  in  this  final 
rule,  and  in  accordance  with  the 
stipulations  contained  in  the  final 
Beaufort  Sea  rule  pubfished  on 
November  16, 1993,  the  Service  hereby 
modifies  and  extends  through  December 
15, 1998,  the  effectiveness  of  the 
regulations  in  50  CFR  Part  18,  Subpart 
J  (Taking  of  Marine  Mammals  Incidental 
to  Oil  and  Gas  Exploration, 
Development,  and  Production  Activities 
in  the  Beaufort  Sea  and  Adjacent 
Northern  Coast  of  Alaska)  for  the  full 
five-year  term  authorized  by  the  MMPA. 
The  regulations  cmrently  in  effect 
through  August  15, 1995,  are  now 
extended  through  December  15, 1998. 
Extending  these  final  Beaufort  Sea 
regulations  is  made  on  the  basis  that  the 
Service's  final  Strategy  is  in  keeping 
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with  the  stipulations  in  those  final 
regulations.  The  Service  has  determined 
that  it  has  met  the  requirements  of  the 
Beaufort  Sea  regulations. 

Effective  Date  of  Rule 

In  accordance  with  5  U.S.C.  553(d)(1), 
the  Service  has  determined  that  this 
final  rule  is  effective  on  August  16, 
1995.  It  is  considered  to  be  a  substantive 
rule,  the  provisions  of  which  reUeve 
restrictions  on  Industry  operations  in 
the  Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska  (excluding  the  Arctic 
National  Wildlife  Refuge)  by  authorizing 
incidental  takes  of  polar  bears  and 
walrus  during  year-roimd  oil  and  gas 
operations  under  provisions  of  the 
MMPA.  Any  delay  in  the  effective  date 
beyond  August  16, 1995,  could  subject 
the  Industry  to  penalties  as  provided  in 
the  MMPA  if  it  conducted  activities  that 
resulted  in  incidental  take  of  polar  bears 
or  walrus. 

Required  Determinations 

During  the  rulemaking  process  to 
develop  Beaufort  Sea  regulations,  the 
Service  prepared  an  Environmental 
Assessment  with  a  FONSI  on  Industry's 
proposed  actions.  This  rule  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  Under  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601 
et  seq.,  the  Service  determined  the  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  niunber  of  small 
entities.  Oil  companies  and  their 
contractors,  conducting  exploration, 
development,  and  production  activities 
in  Alaska,  were  identified  as  the  only 
likely  appficants  under  the  regulations, 
and  these  potential  appUcants  were  not 
identified  as  small  businesses. 
Furthermore,  the  final  rule  was  not 
expected  to  have  a  potential  takings 
imphcation  imder  Executive  Order 
12630  because  it  authorized  incidental, 
but  not  intentional,  take  of  polar  bears 
and  walrus  by  Industry  and  thereby 
exempted  them  from  civil  and  criminal 
liabiUty.  The  rule  also  did  not  contain 
poUcies  with  federafism  implications 
sufficient  to  warrant  preparation  of  a 
Federahsm  Assessment  imder  Executive 
Order  12612.  The  above  identified 
required  determinations  associated  with 
the  Service's  original  rulemaking 
process  associated  with  the  Beaufort  Sea 
are  still  vaUd  for  this  current  final  rule. 

The  collections  of  information 
associated  with  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070. 


List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  Part  18,  Subchapter  B  of 
Chapter  1,  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PAFTT  18— MARINE  MIAMiyiALS 

1.  The  authority  citation  for  50  CFR 
Part  18  continues  to  read  as  follows: 

16  U.S.C.  1361  etseg. 

2.  Section  181.121  is  amended  by 
correcting  the  typographical  error  in  the 
second  sentence  as  follows: 

The  phrase  "*  *  *  Outer  Continental 
Shelf  waters  each  of  *  *   *"  is  revised 
to  read  "*   *   *  Outer  Continental  Shelf 
waters  east  of  *  *  *  " 

3.  Section  18.122  is  revised  to  read  as 
follows: 

f  18.122    Effective  dates. 

Regulations  in  this  subpart  will 
continue  in  effect  through  December  15, 
1998,  for  oil  and  gas  exploration, 
development,  and  production  activities. 

4.  Sections  18.123(b)  of  subpart  J  is 
revised  to  read  as  follows: 

§  18.123    Pennlssible  mettiods. 

*        *        *        * 

(b)  The  methods  and  activities 
identified  in  §  18.123(a)  must  be 
conducted  in  a  manner  that  minimizes 
to  the  greatest  extent  practicable  adverse 
impacts  on  polar  bear  and  walrus,  their 
habitat  and  on  the  availabiUty  of  these 
marine  mammals  for  subsistence  uses." 

Dated:  August  14, 1995. 
Robert  P.  Davison, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[PR  Doc.  95-20437  Filed  8-14-95;  3:33  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docket  No.  950427119-6203-05;  I.D. 
0801 950] 

RIN  0648-AH98 

Sea  Turtie  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Additional  Turtle  Excluder 
Device  Requirements  Within  Certain 
Fishery  Statistical  Zones 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  additional 
restrictions  on  fishing  by  shrimp 
trawlers  in  the  nearshore  waters  off 
Georgia  and  a  portion  of  South  Carolina 
to  protect  sea  turtles;  request  for 
comments. 

SUMMARY:  NMFS  is  imposing,  for  a  30- 
day  period,  additional  restrictions  on 
shrimp  trawlers  fishing  in  offshore 
waters  out  to  10  nautical  miles  (nm) 
(18.5  km)  from  the  COLREGS  Une 
between  30''45'  N.  lat.  and  33''00'  N.  lat. 
in  the  Atlantic  Area.  This  area  includes 
all  of  the  Georgia  coast  and  the  southern 
portion  of  the  South  Carolina  coast, 
which  includes  all  or  a  portion  of  Zones 
30  through  32.  The  restrictions  include 
prohibitions  on  the  use  by  shrimp 
trawlers  of  soft  tiirtle  excluder  devices 
(TEDs)  and  try  nets  with  a  headrope 
length  greater  than  12  ft  (3.6  m)  or  a 
footrope  length  greater  than  15  ft  (4.5 
m),  unless  the  try  nets  are  equipped 
with  approved  TEDs  other  than  soft 
TEDs.  This  action  is  necessary  to  ensure 
protection  for  sea  tiutles  and  to  prevent 
the  continuation  of  high  levels  of 
mortality  and  strandings  of  threatened 
and  endangered  sea  tiulles. 

DATES:  This  action  is  effective  from 
12:01  a.m.  (local  time)  August  11, 1995, 
until  11:59  p.m.  (local  time)  on 
September  9, 1995.  Comments  on  this 
action  must  be  submitted  by  September 
13, 1995. 

ADDRESSES:  Comments  on  this  action 
and  requests  for  a  copy  of  the 
environmental  assessment  (EA)  or 
biological  opinion  (BO)  prepared  for 
this  action  should  be  addressed  to  the 
Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  813-570-5312,  or 
Phil  WiUiams,  301-713-1401. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  (Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
hsted  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  [Chelonia 
mydas)  turtles  are  hsted  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 
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The  incidental  take  and  mortahty  of 
sea  turtles  as  a  result  of  shrimp  trawling 
activities  have  been  doaunented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  (as 
defined  in  50  CFR  217.12)  is  excepted 
from  the  taking  prohibition,  if  the  sea 
turtle  conservation  measures  specified 
in  the  sea  turtle  conservation 
regulations  (50  CFR  part  227,  subpart  D) 
are  employed.  The  regulations  require 
most  shrimp  trawlers  operating  in  the 
Gulf  and  Atlantic  Areas  to  have  a 
NMFS-approved  TED  installed  in  each 
net  rigged  for  fishing,  year  round. 

The  conservation  regulations  provide 
a  mechanism  to  implement  further 
restrictions  of  fishing  activities,  if 
necessary  to  avoid  unauthorized  takings 
of  sea  turtles  that  may  be  likely  to 
jeopardize  the  continued  existence  of 
Usted  species  or  that  would  violate  the 
terms  and  conditions  of  an  incidental 
take  statement  (ITS)  or  incidental  take 
permit.  Upon  a  determination  that 
incidental  takings  of  sea  turtles  during 
fishing  activities  are  not  authorized, 
additional  restrictions  may  be  imposed 
to  conserve  listed  species  and  to  avoid 
unauthorized  takings  that  may  be  likely 
to  jeopardize  the  continued  existence  of 
a  Usted  species.  Restrictions  may  be 
effective  for  a  period  of  up  to  30  days 
and  may  be  renewed  for  additional 
periods  of  up  to  30  days  each  (50  CFR 
227.72(e)(6)). 

Biological  Opinion 

On  November  14, 1994.  NMFS  issued 
a  BO  that  concluded  that  the  continued 
long-term  operation  of  the  shrimp 
fishery  in  the  nearshore  waters  of  the 
southeastern  United  States  resulting  in 
levels  of  mortalities  observed  in  1994 
was  likely  to  jeopardize  the  continued 
existence  of  the  highly  endangered 
Kemp's  ridley  and  could  prevent  the 
recovery  of  the  loggerhead.  This  BO 
resulted  from  an  ESA  section  7 
consultation  that  was  reinitiated  in 
response  to  the  vinprecedented  niunber 
of  dead  sea  turtles  that  stranded  along 
the  coasts  of  Texas,  Louisiana,  Georgia, 
and  Florida  in  the  spring  and  simuner 
of  1994,  coinciding  with  heavy 
nearshore  shrimp  trawling  activity. 
Piirsuant  to  section  7(b)(3)  of  the  ESA, 
NMFS  provided  a  reasonable  and 
prudent  alternative  to  the  existing 
management  measiues  that  would  allow 
the  shrimp  fishery  to  continue  without 
jeopardizing  the  continued  existence  of 
the  Kemp's  ridley  sea  turtle.  In  addition, 
the  BO  was  accompanied  by  an  ITS. 


pursuant  to  section  7(b)(4)(I)  of  the  ESA, 
that  specifies  the  impact  of  such 
incidental  taking  on  the  species.  The 
ITS  provides  two  levels  to  identify  the 
expected  incidental  take  of  sea  turtles 
by  shrimp  fishing.  The  incidental  take 
levels  are  based  upon  either 
dociunented  takes  by  NMFS  observers 
or  enforcement  jjersormel,  or  indicated 
takes  measured  by  stranding  data. 
Stranding  data  are  considered  an 
indicator  of  lethal  take  in  the  shrimp 
fishery  during  periods  in  which 
intensive  shrimping  effort  occurs  and 
there  are  no  significant  or  intervening 
natural  or  human  sources  of  mortality, 
other  than  shrimping,  conclusively 
identified  as  the  cause  of  the  strandings. 

NMFS  has  established  an  indicated 
take  level  (ITL)  by  identifying  the 
weekly  average  niunber  of  sea  tiutle 
strandings  documented  in  each  NMFS 
statistical  zone  for  the  last  3  years 
(taking  into  consideration  anomalous 
years).  In  Texas  and  Georgia,  where 
strandings  were  anomalously  high  in 
1994  and  represent  a  jeopardy  situation 
for  Kemp's  ridleys,  the  years  1991-93 
were  used  to  determine  historical  levels. 
The  weekly  average  was  computed  as  a 
5-week  running  average  (2  weeks  before 
and  after  the  week  in  question)  to  reflect 
seasonally  fluctuating  events  such  as 
fishery  openings  and  closures  and  tiirtle 
migrations.  The  ITL  for  each  zone  was 
set  at  2  times  the  weekly  3-year 
stranding  average.  For  weeks  and  zones 
where  the  historical  average  was  less 
than  one,  the  ITL  was  set  at  two 
strandings. 

As  discussed  below,  consultation  was 
again  reinitiated  as  a  result  of  high 
levels  of  strandings  in  the  Gulf  this  year, 
and  concluded  with  the  issuance  of  BOs 
on  April  26, 1995  and  Jime  14,  1995. 
These  BOs  reaffirmed  the  reasonable 
and  prudent  alternative  and  ITS 
provided  in  the  November  14,  1994,  BO. 
A  BO  has  also  been  prepared  in 
conjunction  with  this  action  and  the 
elevated  strandings  prompting  it. 

The  Emei^ency  Response  Plan 

The  reasonable  and  prudent 
alternative  of  the  November  14, 1994, 
BO  and  the  accompanying  ITS  required 
NMFS  to  develop  and  implement  an 
Emergency  Response  Plan  (ERP)  to 
respond  to  futiue  stranding  events  and 
to  ensure  compliance  with  sea  turtle 
conservation  measures.  The  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
approved  the  ERP  on  March  14, 1995, 
and  pubUshed  a  notice  of  availabiUty  on 
April  21,  1995  (60  FR  19885). 
Comments  on  the  ERP  have  been 
accepted  since  its  official  distribution 
on  March  17, 1995.  Comments  have 
come  fit)m  written  correspondences  and 


pubhc  statements  made  during  meetings 
with  the  industry  and  conservation 
conununities.  The  ERP  provides  for 
elevated  enforcement  of  TED  regulations 
in  two  areas  in  which  strandings  of 
Kemp's  ridley  sea  turtles  historically 
have  been  high.  The  first,  the  Atlantic 
Interim  Special  Management  Area, 
includes  shrimp  fishery  statistical  Zones 
30  and  31  (northeast  Florida  and 
Georgia).  The  second,  the  Northern  Gulf 
Interim  Special  Management  Area, 
includes  statistical  Zones  13  through  20 
(Louisiana  and  Texas  from  the 
Mississippi  River  to  North  Padre 
Island).  The  ERP  also  establishes 
procedures  for  notifying  NMFS  of  sea 
turtle  stranding  events,  and  provides 
guidelines  for  implementation  of 
temporary  restrictions  to  prevent  take 
levels  in  the  BO  from  being  exceeded. 

As  described  in  the  ERP,  restrictions 
in  addition  to  those  already  imposed  by 
50  CFR  227.72(e)  will  be  placed  on 
shrimping  in  the  Interim  Special 
Management  Areas  if  75  percent  or  more 
of  the  ITL  is  reached  for  2  consecutive 
weeks.  The  restrictions  originally 
identified  in  the  ERP  (60  FR  19885. 
April  21, 1995)  and  imposed  in  certain 
statistical  areas  in  the  Gulf  of  Mexico 
(60  FR  21741,  May  3,  1995)  were 
modified  subsequently  (60  FR  26691. 
May  18, 1995).  A  detailed  discussion  of 
those  restrictions,  the  modification,  and 
reasons  therefor,  is  provided  in  those 
notices  and  is  not  repeated  here. 

As  described  in  the  ERP,  when 
strandings  remain  elevated  for  1  month 
in  zones  outside  (Zones  1  through  12. 
21.  24  through  29.  32  through  36)  the 
Interim  Special  Management  Areas  , 
NMFS,  upon  the  determination  of  the 
Director,  Southeast  Region,  NMFS 
(Regional  Director),  may  implement 
management  actions,  similar  to  those 
specified  for  the  Interim  Special 
Management  Areas. 

Recent  Events 

Sea  turtle  strandings  on  offshore 
beaches  in  a  number  of  NMFS  fishery 
statistical  zones  in  the  southeastern 
United  States  have  exceeded  the 
established  ITLs  specified  in  the 
November  14, 1994.  BO,  diuing  1995. 
Temporary  restrictions  on  shrimp 
fishing  were  imposed  in  some  zones  of 
Texas  and  western  Louisiana  on  April 
27. 1995  (60  FR  21741.  May  3, 1995;  as 
modified  60  FR  26691,  May  18. 1995) 
and  in  Georgia  on  Jime  21, 1995  (60  FR 
32121,  June  20, 1995),  in  response  to 
elevated  strandings  within  those  zones. 
Recent  strandings  in  Georgia,  and  South 
Carohna  have  ageiin  exceeded  the 
estabhshed  ITLs.  as  delineated  below. 
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South  Carolina  Strandings 

South  Carolina  waters,  which  fall 
within  NMFS  statistical  Zones  32  and 
33.  were  opened  to  shrimping  on  May 
16, 1995.  By  May  20.  strandings  had 
reached  the  ITL  in  Zone  32.  The 
following  week,  strandings  exceeded  the 
ITL  in  Zone  33.  In  subsequent  weeks, 
strandings  in  South  Carolina  exceeded 
the  ITLs  several  times  in  Zones  32  and 
33.  but  weeks  of  high  strandings 
generally  alternated  with  weeks  of  low 
strandings  and  no  additional 
management  measures  to  protect  turtles 
were  taken.  In  the  past  4  weeks, 
however,  strandings  in  Zone  32  have 
remained  elevated.  Three  turtles 
Stranded  in  Zone  32  between  July  2  and 
July  8.  The  next  week.  8  turtles, 
including  2  Kemp's  ridleys  stranded  in 
Zone  32.  Seven  more  turtles  stranded  in 
the  2  weeks  ending  on  July  29,  1995. 
Taken  together,  18  turtles  have  stranded 
on  the  offshore  beaches  of  Zone  32  over 
a  4  week  period  for  which  the  combined 
ITL  was  17. 

NMFS  has  increased  enforcement 
efforts  in  South  CaroUna  in  response  to 
the  elevated  sea  turtle  strandings  there. 
Enforcement  observations  early  in  the 
season  suggested  that  compliance  with 
the  TED  requirements  was  high  in  South 
Carolina;  however,  soft  TEDs  were 
observed  in  almost  50  percent  of  the 
nets  inspected  in  South  Carolina  waters 
this  year,  and  all  hard-grid  TEDs 
observed  had  bottom-escape  openings. 
Shrimp  fishing  effort  off  South  Carolina 
has  been  fairly  high,  with  over  100 
,  trawlers  observed  in  South  Carolina 
waters  during  weekly  aerial  surveys 
over  the  past  2  months. 

Georgia  Strandings 

Georgia  waters  were  opened  to 
shrimping  on  Thursday,  June  1. 1995, 
and  high  rates  of  sea  tiirtle  strandings 
followed  immediately  with  weekly 
strandings  of  21.  then  28,  then  17  sea 
turtles  on  offshore  Georgia  beaches, 
prompting  NMFS  to  implement  an 
emergency  rule  to  protect  sea  turtles.  On 
Jime  21. 1995.  additional  gear 
requirements  became  effective  in 
offshore  waters  along  the  Georgia  coast 
out  to  10  nm  (18.5  km)  from  the 
COLREGS  line  which  prohibited  the  use 
of  soft  TEDs,  bottom-opening  TEDs, 
large  try  nets  without  TEDs  installed, 
and  webbing  flaps  completely  covering 
the  escape  opening  of  TEDs.  However, 
during  the  first  week  the  emergency  rule 
was  effective,  nine  sea  turtle  strandings 
were  reported  on  o&hore  Georgia 
beaches.  Two  and  six  offshore 
strandings  were  reported  in  the  2 
subsequent  weeks.  The  promulgation  of 
the  rule  was  also  accompanied  by  a 


marked  decrease  in  shrimping  effort  in 
the  affected  area.  Georgia  strandings 
rose  again  during  the  week  of  July  9  to 
10  turtles.  Although  strandings 
exceeded  the  ITL  in  Zone  30  that  week. 
NMFS  did  not  extend  the  gear 
restrictions  in  Georgia,  as  the  overall 
reduction  in  strandings  had  been  very 
encouraging.  The  emergency  restrictions 
expired  on  July  20. 1995.  and  an 
additional  eight  turtles  stranded  on 
offshore  Georgia  beaches  during  the 
week  ending  July  22-  Between  July  23 
and  July  29, 11  turtles  stranded  on 
Georgia  offshore  beaches,  with  an 
additional  four  strandings  just  inside 
the  mouths  of  the  bays.  These  most 
recent  strandings  have  now  met  or 
exceeded  75  percent  of  the  ITL  for  3 
consecutive  weeks  in  Zone  30  and  for  2 
consecutive  weeks  in  Zone  31. 

Florida  Strandings 

Although  approximately  three-fourths 
of  the  coastline  of  Zone  30  lies  in 
Florida,  the  majority  of  the  past  3 
weeks'  strandings  have  occurred  in 
Georgia.  Only  1  stranding  was  reported 
from  the  Florida  portion  of  Zone  30  in 
the  week  ending  July  29.  Furthermore, 
shrimp  trawUng  in  Florida  is  already 
restricted  by  a  State  constitutional 
amendment  which  bans  most  shrimping 
within  1  nm  (1.9  km)  of  shore. 

Analysis  of  Other  Factors 

NMFS  and  state  personnel  have 
investigated  factors  other  than 
shrimping  that  may  contribute  to  sea 
turtle  mortality  in  Georgia  and  South 
Carolina,  including  other  fisheries  and 
environmental  factors.  Gillnet  effort  in 
North  CaroUna  waters  is  being 
investigated  in  association  with 
strandings  in  North  Carolina  as  well  as 
in  northern  South  Carolina.  Shrimp 
fishermen  have  suggested  that  crabbers 
in  Georgia  watersknay  be  intentionally 
killing  sea  turtles  oased  on  their  beUef 
that  sea  turtles  cause  damage  to  crab 
pots.  Three  loggerheads  have  stranded 
in  Georgia  with  apparent  gun  shot 
wounds.  Georgia  law  enforcement 
personnel  are  investigating  these  reports 
but  currently  have  no  information 
identifying  participants  of  any 
particular  fishery  in  these  intentional 
mortaUties.  In  summary,  no  new  activity 
or  environmental  condition  has  been 
identified  in  the  nearshore  southeast 
U.S.  Atlantic  waters  to  account  for  high 
stranding  levels  except  for  continued 
shrimping  effort  in  South  Carolina  and 
Georgia  waters.  Shrimping  effort  levels 
will  increase  in  South  Carolina  and 
Georgia  in  August  as  the  late  summer 
white  ^uimp  season  begins. 


Comments  on  the  Temporary 
Additional  Restrictions  on  Shrimp 
Trawlers  in  Georgia  (60  FR  32121,  June 
20, 1995) 

The  June  21  gear  restrictions  in 
Georgia  prompted  verbal  comments  in  a 
meeting  held  with  the  industry  on  June 
28. 1995,  and  written  comments  from 
Georgia  Fisherman's  Association  (GFA). 
Earth  Island  Institute  (EII),  and  the 
Center  for  Marine  Conservation  (CMC). 

Comment  GFA  stated  that  NMFS 
should  address  all  the  causes  of  turtle 
mortaUty,  not  just  the  shrimping 
industry. 

Response  NMFS  recognizes  there  are 
non-shrimp  related  causes  of  turtle 
mortality  and  continues  to  investigate 
these  sources.  Section  7  consultations 
have  been  conducted  on.  but  not  limited 
to,  seismic  activities,  dredging 
operations,  and  other  commercial 
fisheries. 

Comment  All  commenters  agreed  that 
the  banning  of  soft  TEDs  was  warranted 
as  they  are  not  as  effective  as  hard  TEDs. 

Response  NMFS  beUeves  that  the  use 
of  improperly  configured  soft  TEDs  and 
repeated  capture  of  turtles  in  large  try 
nets  pose  the  greatest  threats  to  turtles 
in  the  Atlantic  Area.  NMFS  gear 
speciaUsts  conducted  evaluations  of  soft 
TEDs  installed  in  various  trawl  designs 
purchased  fit)m  a  number  of  suppUers 
during  September  1994.  All  the  devices 
met  the  regulatory  requirements  for  soft 
TEDs.  Trawl  evaluations  of  the  TEDs 
were  conducted  in  the  Canaveral  ship 
channel.  Seven  TED/net  configurations 
were  tested.  Five  turtles  were  observed 
upon  net  retrieval  in  21  tows  with  one 
configuration;  one  turtle  was  observed 
in  20  tows  with  another  configuration. 
Tliree  of  the  configurations  also  were 
evaluated  for  small  turtle  exclusion 
through  the  release  of  eight  captive- 
reared  loggerhead  turtles  into  the  nets. 
Entanglement  in  the  TED  panels 
occurred  in  two  of  the  three 
configurations  tested.  These  tests 
indicate  that  proper  soft  TED 
installation  is  critical  to  turtle  release. . 

Comment  GFA  objected  to  the 
prohibition  on  bottom-opening  hard 
grid  TEDs  and  requested  that  NMFS 
rescind  it.  GFA  asserted  that  Georgia 
shrimpers  were  having  problems  with 
top-shooting  hard  TEDs  claiming  that 
they  lose  shrimp,  gather  debris,  are  less 
effective  at  excluding  turtles,  and  they 
tvnst  and  roU  when  installed  with, 
floats.  Additionally,  GFA  asserted  that 
NMFS  would  be  unable  to  assess  the 
effectiveness  of  the  gear  restrictions 
implemented  in  Georgia  on  June  21, 
1995,  because  too  many  variables  had 
been  changed  and  the  relative  roles  of 
soft  TEDs  and  hard  TEDs  in  contributing 
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to  turtle  mortalities  and  strandings 
could  not  be  determined.  ED  also  uiged 
NMFS  to  modify  its  temporary 
restriction  as  requested  by  GFA.  CMC 
also  was  uncertain  about  evidence  that 
bottom-shooting  hard  grid  TEDs  play  a 
significant  role  in  sea  turtle  mortalities 
in  Georgia. 

Response  Fishermen  in  the  Atlantic 
have  predominantly  not  used  top- 
opening  hard  TEDs  in  recent  years  and 
may  be  having  particular  difficulty 
adapting  to  a  new  gear  type.  NMFS  has 
also  received  verbal  reports  from 
Georgia  fishermen  that  debris 
accumulates  in  the  top-opening  TEDs, 
thus  hindering  the  release  of  turtles. 
Furthermore,  analysis  of  recent 
strandings  and  compliance  rates  in  the 
Gulf  indicate  that  in  areas  where 
shrimpers  were  using  predominately  top 
or  bottom-opening  hard  grid  TEDs,  there 
was  no  difference  in  documented 
strandings  and  that  soft  TED  use  was  a 
contributing  factor  to  elevated 
strandings.  Therefore,  NMFS  believes 
that  implementing  only  the  soft  TED 
and  try  net  restrictions  described  in  the 
ERP  would  protect  sea  txulles  and  help 
determine  the  efiiectiveness  of  each 
restriction. 

The  ERP  identifies  four  restrictions 
that  NMFS  will  impose  in  the  event  that 
the  stranding  thresholds  are  met. 
However,  the  ERP  also  provides  that  any 
rulemaldng  will  be  undertaken  pursuant 
to  50  CFR  227.72(e)(6),  and  justification 
for  the  rule  will  be  provided  with  the 
rule  itself.  Purthermore,  changes  to  the 
prescriptions  of  the  rules  would  also  be 
explained  at  the  time  the  rule  is 
promulgated.  Lastly,  all  actions  will  be 
predicated  on  maximizing  protections  to 
sea  turtles.  Consequently,  NMFS  is  not 
implementing  the  full  suite  of 
restrictions  under  the  ERP  in  Georgia 
and  South  Carolina.  However, 
continued  elevated  strandings  following 
the  implementation  of  these 
conservation  measures  may  result  in 
increased  gear  restrictions  or  area 
closiu^s,  as  set  forth  in  the  ERP. 

Restrictions  on  Fishing  by  Shrimp 
Trawlers 

The  November  14, 1994,  BO  provides 
a  reasonable  and  prudent  alternative 
requiring  conservation  measures  be 
implemented  as  mortality  levels 
approach  those  established  in  the  ITS  to 
ensure  that  shrimping  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  Kemp's  ridley.  The  BO  specifically 
requires  that  such  measures  be 
implemented  immediately  when  sea 
turtle  takings,  indicated  or  documented, 
reach  75  percent  of  the  estabUshed 
levels.  These  measures  are  intended  to 
allow  shrimp  fishing  to  continue,  while 


reducing  the  likelihood  of  further  sea 
turtle  strandings.  As  noted  in  the 
foregoing  discussion,  strandings  have 
reached  or  exceeded  75  percent  of  the 
ITL  in  Zone  31  for  2  consecutive  weeks, 
in  Zone  30  for  3  consecutive  weeks,  and 
in  Zone  32  over  the  past  4  weeks; 
therefore,  conservation  measures  are 
being  implemented  in  the  waters  along 
the  entire  coast  of  Georgia,  and  in  Zone 
32  in  the  waters  off  South  Carolina. 
NMFS  has  determined  that  additional 
conservation  measures  are  not  necessary 
in  the  Florida  portion  of  Zone  30  at  this 
time  and  has  limited  the  extent  of  the 
additional  conservation  measures  in 
Zone  30  to  the  Georgia  portion  of  that 
zone. 

Pursuant  to  50  CFR  227.72(e)(6),  the 
exemption  for  incidental  taking  of  sea 
turtles  in  50  CFR  227.72(e)(1)  does  not 
authorize  incidental  takings  during 
fishing  activities  if  the  takings  wouid 
violate  the  restrictions,  terms  or 
conditions  of  an  ITS  or  incidental  take 
permit,  or  may  be  likely  to  jeopardize 
the  continued  existence  of  a  species 
listed  under  the  ESA.  Based  on  the 
foregoing  analysis  of  relevant  factors, 
the  AA  has  determined  that  continued 
takings  of  sea  turtles  by  shrimp  fishing 
off  Georgia,  and  in  Zone  32  in  South 
Carolina  are  unauthorized  and  therefore 
takes  this  action. 

The  measures  that  NMFS  is 
implementing  include: 

1.  Prohibition  of  the  use  of  soft  TEDs; 
and 

2.  Prohibition  of  the  use  of  try  nets, 
with  a  headrope  length  greater  than  12 
ft  (3.6  m)  or  a  footrope  length  greater 
than  15  ft  (4.5  m),  unless  the  try  nets  are 
equipped  with  NMFS-approved  hard  or 
special  hard  TEDs. 

These  restrictions  are  being  applied  in 
offshore  waters  seaward  to  10  nm  (18.5 
km)  along  the  Georgia  and  South 
Carolina  coast,  between  30''45'  N.  lat. 
(the  Georgia-Florida  border)  and  33''00' 
N.  lat.  (the  northern  boundary  of  Zone 
32).  The  affected  areas  include  the 
nearshore  waters  in  NMFS  fishery 
statistical  Zones  31  and  32  and 
approximately  18  miles  (29.0  km)  of  the 
northern  portion  of  Zone  30.  Under  50 
CFR  217.12,  offshore  is  defined  as 
marine  and  tidal  waters  seaward  of  the 
72  COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972),  as 
depicted  or  noted  on  nautical  charts 
pubUshed  by  NOAA  (Coast  Charts, 
1:80,000  scale)  and  as  described  in  33 
CFR  part  80. 

Ptirsuant  to  50  CFR 
227.72(e)(2)(ii)(B)(l),  tiy  nets  have  been 
exempted  bom  the  TED  requirements, 
because  they  are  only  intended  for  use 
in  brief  sampling  tows  not  likely  to 


result  in  turtle  mortality.  Turtles  are, 
however,  caught  in  try  nets,  and  either 
through  repeated  captiues  or  long  tows, 
try  nets  can  contribute  to  the  mortaUty 
of  sea  turtles.  Takes  of  sea  tiutles  in  try 
nets,  including  one  mortality,  have  been 
dociunented  by  NMFS,  and  anecdotal 
accoimts  suggest  multiple  sea  turtle 
captures  in  try  nets  are  occurring  in 
Georgia  waters.  Twenty-foot  (6.1  m)  try 
nets  are  reportedly  preferred  to  smaller 
try  nets  by  the  Atlantic  shrimp  fleet. 
During  the  Canaveral  ship  chaimel     > 
evaluations,  conducted  in  September 
1994  and  discussed  above,  1  loggerhead 
was  captured  in  a  13-ft  (4.0-m) 
headrope  length  try  net  in  59  tows, 
while  9  loggerheads  were  captiued  in  a 
20-ft  (6.1-m)  headrope  lengtii  try  net  in 
57  tows.  Therefore,  NMFS  has 
determined  that  hard-grid  TEDs 
temporarily  should  be  required  in  try 
nets  with  a  headrope  length  greater  than 
12-fl  (6.1-m)  or  a  footrope  length 
greater  than  15  ft  (4.6  m)  in  the  specified 
areas. 

Requirements 

This  action  is  authorized  by  50  CFR 
227.72(e)(6).  The  definitions  in  50  CFR 
217.12  are  applicable  to  this  action,  as 
well  as  all  relevant  provisions  in  50  CFR 
parts  217  and  227.  For  example, 
§  227.71(b)(3)  provides  tiiat  it  is 
imlawful  to  fish  for  or  possess  fish  or 
wildlife  contrary  to  a  restriction 
specified  or  issued  under  §  227.72(e)(3) 
or  (e)(6). 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  (as  defined 
in  50  CFR  217.12)  that  for  a  30-day 
period,  starting  at  12:01  a.m.  (local  time) 
August  11,  1995,  through  11:59  p.m. 
(local  time)  September  9, 1995,  fishing 
by  shrimp  trawlers  in  offshore  waters 
seaward  to  10  nm  (18.5  km)  from  the 
COLREGS  line  along  tiie  coast  of 
Georgia  and  part  of  South  Carolina, 
between  30"'45'  N.  lat.  (the  Georgia- 
Florida  border)  and  33''00'  N.  lat.  (the 
northern  boimdary  of  Zone  32)  is 
prohibited  unless  the  shrimp  trawler  is 
in  compliance  with  all  applicable 
provisions  in  50  CFR  227.72(e)  and  the 
following  prohibitions: 

1.  The  use  of  soft  TEDs  described  in 
50  CFR  227.72(e)(4)(iii)  is  prohibited. 

2.  The  use  of  try  nets  with  a  headrope 
length  greater  than  12  ft  (3.6  m)  or  a 
footrope  length  greater  than  15  ft  (4.6  m) 
is  prohibited  unless  a  NMFS-approved 
hard  TED  or  special  hard  TED  is 
installed  when  the  try  nets  are  rigged  for 
fishing.  Try  nets  with  a  headro{}e  length 
12  ft  (3.6  m)  or  less  and  a  footrope 
length  15  ft  (4.6  m)  or  less  remain 
exempt  from  the  requirement  to  have  a 
TED  installed  in  accordance  with  50 
CFR  227.72(e)(2)(ii)(B)(i). 
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All  provisions  in  50  CFR  227.72(e), 
including,  but  not  limited  to  50  CFR 
227.72(e)(2)(ii)(B)(l)  (use  of  try  nets), 
and  50  CFR  227.72(e)(4)(iii)  (Soft  TEDs), 
that  are  inconsistent  with  these 
prohibitions  are  hereby  suspended  for 
the  diuation  of  this  action. 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  in  the  area 
subject  to  restrictions  that  they  are 
required  to  carry  a  NMFS-approved 
observer  aboard  such  vessel(s)  if 
directed  to  do  so  by  the  Regional 
Director,  upon  written  notification  sent 
to  either  the  address  specified  for  the 
vessel  registration  or  dociunentation 
piuposes,  or  otherwise  served  on  the 
owner  or  operator  of  the  vessel.  Owners 
and  operators  and  their  crew  must 
comply  with  the  terms  and  conditions 
specified  in  such  written  notification. 

I  Additional  Conservation  Measures 

I  The  AA  may  withdraw  or  modify  a 
determination  concerning  unauthorized 
takings  or  any  restriction  on  shrimping 
activities  if  the  AA  determines  that  such 
action  is  warranted.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  including  any  extension  of 
this  30-day  action,  will  be  published  in 
the  Federal  Register  pursuant  to  50  CFR 
227.72(e)(6). 

NMFS  will  continue  to  monitor  sea 
tiulle  strandings  to  gauge  the 
efi^ectiveness  of  these  conservation 
measures.  If,  after  these  restrictions  are 
instituted,  strandings  in  Georgia,  or 
affected  areas  of  South  Carolina  persist 
at  or  above  75  percent  of  the  ITL  for  2 
weeks,  NMFS  will  follow  the  guidance 
in  the  ERP  to  determine  whether  to 
prohibit  fishing  by  some  or  all  shrimp 
trawlers,  as  required,  in  the  waters  of  all 
or  parts  of  NMFS  statistical  Zones  30,  31 


and/or  32  seaward  to  10  nm  (18.5  km) 
from  the  COLREGS  line,  for  a  period  of 
30  days.  Contiguous  statistical  zones  or 
portions  of  those  zones  may  be  included 
in  the  closure  as  necessary.  Expansion 
of  gear  restrictions  will  also  be 
considered  as  a  mitigative  measiue  to 
control  sea  turtie  strandings.  Area 
closiues  or  additional  gear  restrictions 
will  be  implemented  through  emergency 
rulemaking  notices  piusuant  to  the 
procedures  set  forth  at  50  CFR 
227.72(e)(6). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  E.O. 
12866. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA), 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
pubUshed  for  this  action,  imder  section 
603(b)  of  the  Regulatory  FlexibiUty  Act, 
an  initial  Regulatory  Flexibility 
Analysis  is  not  required. 

Pursuant  to  section  553(b)(B)  of  the 
APA,  the  AA  finds  there  is  good  cause 
to  waive  prior  notice  and  opportunity  to 
comment  on  this  rule.  It  is  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
comment,  because  imusually  high  levels 
of  tiutle  strandings  have  been  reported 
in  shrimp  fishery  statistical  Zones  30, 
31,  and  32  and  continue  to  occiu  as 
shrimping  continues.  Any  delay  in  this 
action  will  likely  result  in  additional 
fatal  takings  of  listed  sea  tiutles. 

Pursuant  to  section  553(d)  of  the  APA, 
the  AA  finds  there  is  good  cause  to 
waive  the  30-day  delay  in  effective  date. 
In  addition  to  the  immediate  need  to 
protect  listed  sea  turtles,  these 
restrictions  are  expected  to  impose  only 


a  minor  burden  on  shrimp  fishermen. 
The  predominant  TED  designs  in  use  in 
the  effected  area  are  hard  grid  TEDs 
which  will  not  require  any 
modifications.  Trawlers  equipped  with 
only  soft  TEDs  may  be  required  to  move 
out  of  the  affected  area,  or  to  equip  their 
nets  with  hard  TEDs.  However,  these 
trawlers  are  expected  to  be  few  in 
number  given  that  many  may  have 
already  equipped  their  nets  with  hard 
TEDs  in  response  to  the  previous  rule 
requiring  the  use  of  such  TEDs  in  Zone 
21.  For  those  trawlers  who  have  yet  to 
equip  their  nets  with  hard  TEDs,  hard 
grid  TEDs  are  available  for  $75.00  to 
$350.00  and  take  only  several  hours  to 
install.  While  some  fishermen  may  not 
elect  to  equip  their  larger  try  nets  with 
hard  grid  TEDs,  and  thus,  would  be 
unable  to  monitor  their  catch  rate 
during  long  tows,  they  could  monitor 
their  catch  rate  with  smaller  try  nets  not 
required  to  have  an  NMFS-approved 
hard  TED  installed.  The  burden  of  this 
action  on  shrimp  fishermen  is  expected 
to  be  minimized  by  the  fact  that 
fishermen  in  most  of  the  affected  areas 
have  previously  modified  or  acquired 
gear  to  comply  with  earlier,  more 
stringent  restrictions. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348.  December  4. 1992) 
requiring  TED  use  in  shrimp  trawls  and 
estabUshing  the  30-day  notice 
procedures.  An  EA  has  been  prepared 
for  this  action.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  August  9.  1995. 
Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 
[FR  Doc.  95-20178  Filed  8-10-95;  4:23  pml 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubfc  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
nies. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  95-002-2] 

Khapra  Beetle;  Brassware  and  Wooden 
Screens  From  India 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  regarding  the  removal  of 
brassware  and  wooden  screens  from 
Bombay,  India,  from  the  list  of  articles 
whose  importation  into  the  United 
States  is  restricted  because  of  possible 
infestation  with  the  khapra  beetle.  This 
extension  will  provide  interested 
persons  with  additional  time  to  prepare 
comments  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  95- 
002-1  that  are  received  on  or  before 
October  10, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  conmients  to 
Docket  No.  95-002-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-002-1.  Ck)mments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Ave.,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facihtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jane  Levy,  Staff  Officer,  Port  Operations 
Permit  Unit,  PPQ,  APHIS,  Suite  4A03, 
4700  River  Road  Unit  136,  Riverdale, 
MD  20737-1236;  (301)  734-8295. 


SUPPLEMENTARY  INFORMATION:  On  July 
11, 1995,  we  published  in  the  Federal 
Register  (60  FR  35712-35713,  Docket 
No.  95-002-1)  a  proposal  to  remove 
brassware  and  wooden  screens  from 
Bombay,  India,  from  the  Ust  of  articles 
whose  importation  into  the  United 
States  is  restricted  because  of  possible 
infestation  with  the  khapra  beetle. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
August  10. 1995. 

So  that  we  may  consider  comments 
received  after  that  date^  we  are 
reopening  and  extending  the  pubUc 
comment  period  on  Docket  No.  95-002- 
1  until  October  10, 1995.  During  this 
period,  other  interested  persons  may 
also  submit  their  comments  for  our 
consideration. 

Authority:  7  U.S.C.  150dd,  150ee,  150ff, 
151-167,  and  450;  21  U.S.C.  136  and  136a; 
7  CFR  2.17,  2.51,  and  371.2(c). 

Done  in  Washington,  DC,  this  10th  day  of 
August  1995. 

Lonnie  I.  King, 

Administrator,  Anima]  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  95-20357  Filed  8-16-95;  8:45  am) 
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7  CFR  Part  352 

Pocket  No.  94-030-1] 

Mangoes  From  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  soliciting  public 
comment  on  approaches  to  reducing  the 
risk  of  fruit  flies  being  introduced  into 
the  United  States  in  shipping  containers 
and  in  the  beds  of  trucks  that  have  been 
used  to  transport  untreated  mangoes 
from  Mexico  through  the  United  States 
to  Canada.  These  containers  and  truck 
beds  have  been  found  to  contain  larvae 
and  pupae  of  fruit  flies  of  the  genus 
Anastrepha  at  the  time  they  reenter  the 
United  States  after  being  unloaded  in 
Canada.  We  believe  some  measures 
need  to  be  taken  to  reduce  the  risk  of 
fruit  flies  being  introduced  into  the 
United  States  by  contaminated 
containers  and  truck  beds  entering  Lom 
Canada. 


DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  16. 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-033-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  94-033-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser  or  Mr.  Frank  E.  Cooper, 
Senior  Operations  Officers,  Port 
Operations.  PPQ,  APHIS.  4700  River 
Road  Unit  139,  Riverdale.  MD  20737- 
1236,  (301)  734-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  fruits  and  vegetables  regulations 
in  7  CFR  319.56  through  319.56-6 
(referred  to  below  as  the  fruits  and 
vegetables  regulations)  restrict  or 
prohibit  the  importation  of  certain  fruits 
and  vegetables  in  order  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects,  including  fniit  flies, 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States. 

The  plant  quarantine  safeguard 
regulations  in  7  CFR  part  352  (referred 
to  below  as  the  safeguard  regulations) 
relieve  those  restrictions  for  certain 
prohibited  or  restricted  products  or 
articles,  including  fruits  and  vegetables, 
that  are  moved  into  the  United  States 
for:  (1)  A  temporary  stay  where 
imloading  or  landing  is  not  intended,  (2) 
unloading  or  landing  for  transshipment 
and  exportation,  (3)  unloading  or 
landing  for  transportation  and 
exportation,  or  (4)  unloading  and  entry 
at  a  port  other  than  the  port  of  first 
arrival.  Fruits  and  vegetables  that  are 
moved  into  the  United  States  imder 
these  circumstances  are  subject  to 
inspection  and  must  be  handled  in 
accordance  with  conditions  assigned 
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under  the  safeguard  regulations  to 
prevent  the  introduction  and 
dissemination  of  plant  pests. 

The  third  category  cited  above — 
unloading  or  landing  for  transportation 
and  exportation — is  defined  in 
§  352.1(b)(23)  of  the  safeguard 
regulations  as  "[bjrought  in  by  carrier 
and  transferred  to  another  carrier  for 
transportation  to  another  port  for 
exportation,  whether  or  not  some  form 
of  Customs  entry  is  made."  In  the  case 
of  mangoes  moved  into  the  United 
States  from  Mexico  for  transportation 
and  exportation  into  Canada,  the 
assigned  safeguards  include 
requirements  for  sealed  containers  and 
conveyances,  specified  ports  of  entry  on 
the  U.S. -Mexican  border,  and  a 
designated  travel  corridor  through  the 
United  States.  By  comparison,  mangoes 
from  Mexico  that  are  imported  into  the 
United  States  for  entry  into  the 
commerce  of  the  United  States  are 
subject  to  the  restrictions  of  §  319.56-2 
of  the  fruits  and  vegetables  regulations, 
which  require  that  the  mangoes  be 
subjected  to  an  authorized  treatment 
listed  in  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual, 
which  is  incorporated  into  the 
regulations  by  reference  (see  7  CFR  part 
300).  That  treatment  is  required  because 
mangoes  are  a  preferred  host  for  fruit 
flies  of  the  genus  Anastrepha,  and  the 
authorized  treatments  listed  in  the  PPQ 
Treatment  Manual  have  been  found  to 
be  adequate  to  prevent  the  introduction 
of  those  fruit  flies  in  the  mangoes. 

Although  the  safeguards  that  apply  to 
mangoes  moved  into  the  United  States 
from  Mexico  for  transportation  and 
exportation  into  Canada  help  prevent 
the  escape  and  dissemination  of  fruit 
flies  during  the  time  the  mangoes  are 
transiting  the  United  States,  we  have 
foimd  that  the  pest  risk  does  not 
necessarily  end  once  the  mangoes  have 
left  the  United  States  and  have  been 
imported  into  Canada.  United  States 
Department  of  Agriculture  (USDA) 
inspectors  at  ports  of  entry  on  the  U.S.- 
Canadian border  have  foimd  that 
shipping  containers  and  the  beds  of 
trucks  in  which  mangoes  were  moved 
can  contain  fruit  Qy  larvae  and  pupae  at 
the  time  the  containers  and  conveyances 
reoiter  the  United  States  after  being 
unloaded  in  Canada.  The  larvae  and 
pupae  fall  out  of  the  shipping  cartons 
during  loading,  movement,  and 
unloading;  if  the  container  or 
conveyance  has  not  been  thoroughly 
cleaned  after  being  unloaded,  the  pupae 
and  larvae  can  enter  the  United  States 
in  the  shipping  container  or  truck  bed. 
Because  the  container  or  conveyance  is 
no  longer  filled  with  mangoes,  there  are 
no  safeguards  assigned  to  its  movement. 


which  means  that  the  container  or 
conveyance  could  be  moved  into  areas 
of  the  United  States  where  Anastrepha 
spp.  froiit  flies  would  pose  a  serious 
threat  to  agriculture. 

Therefore,  we  are  soUciting  conunents 
and  suggestions  on  approaches  to 
reduce  the  risk  of  fruit  flies  of  the  genus 
Anastrepha  being  introduced  into  the 
United  States  in  containers  and 
conveyances  returning  from  Canada 
after  being  used  to  transport  imtreated 
mangoes  from  Mexico.  We  considered 
several  possible  options  for  dealing  with 
this  issue,  including  prohibiting  the 
movement  of  untreated  Mexican 
mangoes  through  the  United  States, 
requiring  that  all  containers  and 
conveyances  used  to  move  mangoes  into 
Canada  from  Mexico  be  inspected  by  a 
USDA  inspector  prior  to  reentering  the 
United  States,  and  requiring  shippers  to 
clean  all  debris  and  insects  out  of  the 
containers  and  the  conveyance  after 
unloading  the  mangoes.  Two  other 
options  were  considered  to  be  the  most 
viable:  Requiring  that  the  mangoes  be 
treated  in  Mexico  or  requiring  that  the 
mangoes  be  shipped  in  insect-proof 
cartons.  These  options  are  discussed 
below. 

Require  that  the  mangoes  be  treated 
in  Mexico.  This  approadi  would  address 
the  pest  risk  at  its  origin,  and  the 
treatment  is  inexpensive  and  widely 
available.  The  mangoes  would  imdergo 
the  same  treatment  as  mangoes  intended 
for  importation  into  the  United  States, 
so  Mexican  exporters  of  the  mangoes 
would  have  more  marketing  flexibility, 
the  restrictions  on  the  movement  of  the 
mangoes  through  the  United  States 
could  be  eliminated,  and  the  concerns 
about  infested  containers  and 
conveyances  reentering  the  United 
States  would  be  eliminated.  On  the 
other  hand,  requiring  treatment  would 
impose  an  additional  requirement  on 
exporters  and  shippers  and  would 
increase  costs.  Additionally,  there  are 
some  packinghouses  in  Mexico  that  ship 
mangoes  to  Canada  that  do  not  have  the 
hot  water  facilities  for  treating  the  fruit. 

Require  that  the  mangoes  be  shipped 
in  insect-proof  cartons.  This  option 
would  require  that  all  individual 
cartons  in  which  the  mangoes  are 
shipped  have  all  openings  covered  with 
screening  that  would  prevent  pupae  and 
larvae  from  falling  out  of  the  cartons 
and  onto  the  floor  of  the  container  or  the 
conveyance.  Using  insect-proof  cartons 
would  remove  the  need  for  treating  the 
mangoes,  so  the  treatment  costs  could 
be  avoided  and  packinghouses  that  lack 
hot  water  treatment  faciUties  could 
continue  to  ship  mangoes  to  Canada. 
The  requirement  for  screened  cartons 


would,  however,  increase  costs  for 
shippers,  importers,  and  exporters. 
We  welcome  ail  conmients  on  the 
options  described  above  and  encourage 
the  submission  of  new  options  or  any 
other  suggestions. 

Authority:  7  U.S.C.  149, 150bb,  150dd, 
150ee,  150ff,  154, 159, 160, 162,  and  2260; 
21  U.S.C.  136  and  136a;  31  U.S.C.  9701;  7 
CFR  2.17,  2.51,  and  371.2(c). 

Done  in  Washington,  DC,  this  10th  day  of 
August  1995. 
Lonnie  ).  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  95-20358  Filed  8-16-95;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  1007 

pocket  No.  AO-366-A37,  et  al.;  DA-85-22] 

Milk  in  the  Southeast  Marketing  Area; 
Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaldng. 

SUMMARY:  A  public  hearing  is  being  held 
in  response  to  industry  requests  to 
amend  the  Southeast  Federal  milk 
marketing  order.  Proposals  would 
amend  certain  price  location 
adjustments  within  the  marketing  area. 
DATES:  The  hearing  will  convene  at  9 
a.m.  on  September  19, 1995. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Granada  Suite  Hotel,  1302  West 
Peachtree  Street,  Atlanta,  Georgia  30309 
(Tel:  800/546-5631). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division.  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  pubUc 
hearing  to  be  held  at  the  Granada  Suite 
Hotel,  1302  West  Peachtree  Street, 
Atlanta,  Georgia,  beginning  at  9:00  a.m., 
on  September  19. 1995,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Southeast  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
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Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  aj^Ucable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  mari^eting  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
natiire  of  small  bu^esses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000.  and 
a  dairy  products  manufactiu^r  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
appUcabihty  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretaiy  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition. 


provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  piarticipants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1007  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agricultiue. 

Proposed  by  Mid-America  Dairymen. 
Inc. 

Proposal  No.  1:  In  §  1007.2,  amend 
Zone  11  by  adding  the  words  "(north  of 
State  Highway  16)"  after  the  word 
"Tangipahoa"  and  amend  Zone  12  by 
adding  the  words  "Tangipahoa  (south  of 
State  Highway  16)".  This  amendment 
would  increase  the  Class  I  price  and  the 
uniform  price  by  7  cents  for  milk 
dehvered  to  a  plant  located  in 
Hammond.  Louisiana. 

Proposed  by  Barber  Pure  Milk  Company, 
Birmingham,  Alabama,  and  Dairy  Fresh 
Corporation,  Greensboro,  Alabama 

Proposal  No.  2:  In  §  1007.2,  amend 
Zone  11  by  removing  the  words  "(more 
than  20  miles  from  the  Mobile  city 
hall)"  and  amend  Zone  12  by  removing 
the  words  "Alabama  cotmties:  Mobile 
(within  20  miles  of  the  Mobile  city 
hall)".  This  amendment  would  decrease 
the  Class  I  price  and  the  uniform  price 
by  7  cents  for  milk  delivered  to  plants 
located  within  20  miles  of  Mobile, 
Alabama. 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service 

Proposal  No.  3:  Make  such  changes  as 
may  be  necessary  to  make  the  order 
conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  regulating  the  Southeast 
marketing  area  may  be  procured  from 
the  Market  Administrator,  P.O.  Box 
1208,  Norcross,  GA  30091-1208  (Tel: 
404/448-1194),  or  &t)m  the  Hearing 
Clerk,  Room  1083,  South  Building, 
United  States  Department  of 
AgricultiuB,  Washington,  DC  20250.  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 


a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units:  Office  of  the 
Secretary  of  Agriculture;  Office  of  the 
Administrator,  Agricultiu-al  Marketing 
Service;  Office  of  the  General  Counsel; 
Dairy  Division.  Agricultural  Marketing 
Service  (Washington  office)  and  the 
Office  of  the  Market  Administrator. 
Southeast  Federal  Milk  Order. 
Procedural  matters  are  not  subject  to  the 
above  prohibition  and  may  be  discussed 
at  any  time. 

Dated:  August  11, 1995. 

Lon  Hatamiya, 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  95-20351  Filed  8-16-95;  8:45  ami 

BILUNG  CODE  3410-02-P 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  308, 310,  318,  320,  325, 
326, 327,  and  381 

[Docket  No.  95-036N] 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems— Federal-State  Relations 
Conference 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Meeting  notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
meeting,  "Federal-State  Relations  ^ 

Conference,"  on  August  21-23, 1995, 
with  State  government  leaders 
responsible  for  food  safety.  The  piupose 
of  the  meeting  is  to  discuss  the 
proposed  rule,  'IPathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems,"  and  other 
issues  relevant  to  Federal  and  State 
government  relations. 
DATES:  The  conference  wrill  begin  at 
noon  on  August  21  and  at  8:30  AM  on 
August  22  and  23.  The  conference  will 
end  at  4:30  PM  on  August  21  and  22, 
and  at  5  PM  on  August  23. 
ADDRESSES:  The  conference  will  be  held 
at  the  Doubletree  Park  Terrace  Hotel, 
1515  Rhode  Island  Avenue,  NW, 
Washington,  DC  20250,  (202)  232-7000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Vitiello.  Director.  Planning 
Coordination  and  Analysis.  Policy 
Evaluation  and  Planning  Staff,  FSIS, 
USDA,  Room  6904,  Franklin  Court, 
Washington,  DC  20250,  (202)  501-7138. 
ff  you  plan  to  attend,  please  contact  Ms. 
Lisa  Parks  at  (202)  501-7138. 
SUPPLEMENTARY  INFORMATION:  The 
"Federal-State  Relations  Conference" 
will  be  held  August  21-23, 1995,  at  the 
Doubletree  Park  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW,  Washington, 
DC  20250,  (202)  232-7000.  The 
conference  will  begin  at  noon  on  August 
21  and  at  8:30  AM  on  August  22  and  23. 
The  conference  will  end  at  4:30  PM  on 
August  21  and  22,  and  at  5:00  PM  on 
Avujust  23. 

"nie  purpose  of  this  conference  is  to 
provide  an  opportunity  for 
representatives  from  State  governments 
to  engage  in  an  open  and  frank  dialogue 
with  senior  USDA  officials.  The 
following  agenda  items  will  be 
discussed: 
August  21—12:00  PM-4:30  PM    Issues 

raised  diuing  the 
August  22—8:30  AM-4:30  PM 

comment  period  on  the  "Pathogen 
Reduction;  Hazard  Analysis  and 
Critical  Control  Point  (HACCP) 
Systems"  (60  FR  6674,  February  3, 
1995),  and  potential  solutions. 
August  23—8:30  AM-10:00  AM    FSIS 

Top-to-Bottom  Review  activities. 
August  23—10:30  AM-12:30  PM     FSIS 

regulatory  reform  plans. 
August  23—1:30  PM-5:00  PM    Future 
relations  between  FSIS  and  the 
States. 
A  transcript  of  the  proceedings  will  be 
made  and  included  in  the  public  record. 

Representatives  from  State 
governments  will  be  invited  to  the 
meeting.  The  meeting  is  also  open  to  the 
pubUc.  Those  wishing  to  attend  the 
meeting  should  contact  Ms.  Lisa  Parks 
at  (202)  501-7138.  Also,  contact  Ms. 
Parks  if  you  require  a  sign  language 
interpreter  or  other  special 
accommodations. 

Done  at  Washington,  DC,  on  August  11, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  95-20428  Filed  8-16-95;  8:45  am] 
BILUNQ  CODE  3410-OM-P 


SMALL  BUSINESS  ADMINISTRATION 
13CFR  Part  116 

Policies  of  General  Application 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
raise  from  $500,000  to  SI. 5  million  the 
ceiling  for  SBA  loan  assistance  that  SBA 
officials  vnth  properly  delegated 
authority  may  determine  on  a  case-by- 
case  basis  is  not  subject  to  the  full 
review  and  decision-making  process  to 
determine  adverse  effects  or 
incompatible  development  on  wetlands 
or  in  a  floodplain  required  by  Executive 
Orders  11988  (42  FR  26951)  and  11990 
(42  FR  26961). 

DATES:  Comments  must  be  submitted  on 
or  before  September  18, 1995. 

ADDRESSES:  Written  comments  may  be 
sent  to  Associate  Administrator  for 
Disaster  Assistance,  Small  Business 
Administration,  409  3rd  Street  S.W., 
Suite  6050,  Washington,  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Associate  Administrator 
for  Disaster  Assistance.  Telephone  (202) 
205-6734. 

SUPPLEMENTARY  INFORMATION:  Part  116  of 
chapter  1,13  CFR  contains  policies  of 
general  application  for  specified  SBA 
programs.  Subpart  D  thereof  prescribes 
the  poUciesand  procedures  for 
implementing  Executive  Orders  11988 
(42  FR  26951)  and  11990  (42  FR  26961), 
which  relate  to  floodplain  management 
and  the  protection  of  wetlands.  Section 
116.32(a)(6)  provides  that  full 
implementation  of  the  Executive  Orders 
may  be  waived  on  a  case-by-case  basis 
in  instances  of  actions  that  typically  do 
not  create  adverse  effects  or 
incompatible  development  on  wetlands 
and  floodplains.  All  SBA  loan 
assistance  of  $500,000  or  less  is 
included  among  these  types  of  actions. 
Applicants  for  these  loans  are  relieved 
of  the  need  to  supply  SBA  with  the 
necessary  information  and  studies  for 
the  implementation  of  the  prescribed 
decision-making  process,  reducing  the 
cost  and  the  time  required  to  process, 
such  loans.  This  $500,000  loan  limit 
reflects  the  SBA  disaster  loan  ceiling  for 
any  one  disaster  as  it  existed  prior  to 
April  1, 1993,  and  the  ceiling  on  SBA 
business  loan  assistance  as  it  existed 
prior  to  1988. 

This  proposed  rule  would  increase 
the  ceiling  for  SBA  loan  assistance  that 
may  be  exempt  from  review  from 
$500,000  to  $1.5  million.  This  higher 
amount  simply  reflects  the  SBA  disaster 
loan  ceiling  for  any  one  disaster 
commencing  on  or  after  April  1,  1993 
established  by  P.L.  103-75  (107  Stat. 
740),  and  would  also  cover  the  ceiling 
on  SBA  business  loan  assistance  and 
development  company  assistance. 


Compliance  With  Executive  Orders 
12812, 12866,  and  12778,  and  the 
Regulatory  FlexibiUty  and  Paperwork 
Reduction  Acts 

SBA  certifies  that  this  rule  does  not 
have  federahsm  impUcations  warranting 
the  preparation  of  a  Federahsm 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  purposes  of  Executive  Order 
12866,  SBA  has  determined  that  the 
proposed  rule  would  not  be  a  major 
rule.  SBA  certifies  that  the  economic 
impact  on  the  national  economy  would 
not  exceed  $100  million  and  that  the 
proposed  rule  would  not  adversely 
affect  in  a  material  way  the  economy  or 
the  environment. 

SBA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  piuposes  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq. 

There  are  no  additional  reporting  or 
recordkeeping  or  other  compliance 
requirements  inherent  in  this  proposed 
rule  which  would  be  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35.  There  are  no  Federal  rules 
which  duphcate;  overlap  or  conflict 
wdth  this  proposed  rule.  There  are  no 
alternative  means  to  accompUsh  the 
objectives  of  this  proposed  rule. 

SBA  certifies  that  this  proposed  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  E.O.  12778. 

List  of  Subjects  in  13  CFR  Part  116 

Flood  Insurance,  Flood  plains.  Lead 
poisoning,  Small  businesses.  Veterans, 
Coastal  barrier  system. 

For  the  reasons  set  forth  above,  SBA 
proposes  to  amend  Part  116  of  Title  13 
of  the  Code  of  Federal  Regulations  as 
follows: 

Subpart  D — Floodplain  Management 
and  Wetlands  Protection 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority: -Small  Business  Act,  Pub.  L.  85- 
536  (IS  U.S.C.  631):  Small  Business 
Investment  Act  of  1958,  Pub.  L.  85-699  (15 
U.S.C.  661);  EO  11988,  42  FR  26951  and  EO 
11990,  42  FR  26961. 

§116.32    [Amended] 

2.  Section  116.32  (a)(6)  is  amended  by 
removing  "$500,000  or  less"  and 
inserting  in  place  thereof  "$1,500,000  or 
less". 

Philip  Lader, 

Administrator. 

{FR  Doc.  95-20432  Filed  8-16-95;  8:45  am] 

SaUNQ  CODE  a026-01-P 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  366  and  367 
RIN  3220-AB09 

Collecllon  of  Debts 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  pertaining  to  the  collection 
of  debts  by  oSset  against  other  Federal 
payments  and  against  tax  refunds  to 
authorize  use  of  these  collection 
methods  for  collection  of  debts  from 
businesses. 

d^iTES:  Comments  must  be  submitted  on 
of'liefore  September  18, 1995. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Riish 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney, 
Biueau  of  Law,  Railroad  Retirement 
Board,  844  Rush  Street.  Chicago,  Illinois 
60611,  (312)  751-4929,  TDD  (312)  751- 
4701. 

SUPPLEMENTARY  INFORMATION:  Part  366  of 
the  Board's  regulations  deals  with 
collection  of  debts  by  means  of  offset 
from  Federal  tax  refunds  through 
referrals  to  the  Internal  Revenue 
Service.  This  procedure  is  authorized  by 
31  U.S.C.  3720A.  Part  367  deals  with  the 
collection  of  debts  by  administrative 
offset  imder  the  authority  of  the  Debt 
Collection  Act  of  1982.  31  U.S.C.  3716. 
As  cxurently  in  effect,  the  Board's 
regulations  as  to  tax  refund  offset  and 
administrative  offset  apply  to  individual 
debtors  only.  The  Board  beUeves  that 
amendment  of  these  regidations  to 
authorize  these  collection  procedures 
against  business  debtors  will  facilitate 
collection  of  debts  which  may  be  owed 
to  the  Board. 

The  Board,  with  the  concuirrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866.  Therefore,  no 
regulatory  impact  analysis  is  required. 
Information  collections  associated  with 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget. 

List  of  Subiects  in  20  CFR  Parts  366  and 
367 

Railroad  employees.  Railroad 
retirement.  Railroad  unemployment 
insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  n,  parts  366 
and  367  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 


PART  366-COLLECTION  OF  DEBTS 
BY  FEDERAL  TAX  REFUND  OFFSET 

1.  The  authority  citation  for  part  366 
continues  to  read  as  follows: 

Audioritjr:  45  U.S.C.  231«(b)(5):  31  U.S.Q 
3720A. 

§366.1    [AmaiMtod] 

2.  Section  366.1  is  amended  by 
removing  the  word  "individuals"  and 
adding  in  its  pace  the  word  "debtors". 

3.  Section  366.2  is  amended  by 
revising  the  introductory  text,  and 
paragraphs  (a),  (b).  (e).  and  (f)  to  read  as 
follows: 

S  362^    Past-du«  legally  enforceable  debt 

A  past-due  legally  enforceable  debt 
which  may  be  referred  to  the  Internal 
Revenue  Service  is  a  debt: 

(a)  Which  arose  under  any  statute 
administered  by  the  Board  or  under  any 
contract; 

(b)  Which  is  an  obhgation  of  a  debtor 
who  is  a  natiu-al  person  or  a  business; 

*  *        *        *        • 

(e)  With  respect  to  which  the  rights 
regarding  reconsideration,  waiver,  and 
appeal,  described  in  part  260  or  320  of 
this  chapter  or  in  other  law,  if 
appUcable,  have  been  exhausted; 

(f)  With  respect  to  which  either: 

(1)  The  Board's  records  do  not  contain 
evidence  that  the  debtor  has  filed  for 
bankruptcy  under  Title  11  of  the  United 
States  Code;  or 

(2)  the  Board  can  clearly  estabUsh  at 
the  time  of  the  referral  that  the 
automatic  stay  imder  section  362  of  the 
Bankruptcy  Code  has  been  Ufled  or  is  no 
longer  in  effect  with  respect  to  the 
debtor  and  the  debt  was  not  discharged 
in  the  bankruptcy  proceeding; 

*  *        *        *        » 

§366.2    [Amended] 

3.  Section  366.2(j)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor". 

4.  Section  366. 2(k)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor". 

§366.6    [Amended] 

5.  Section  366.6(c)  is  amended  by 
removing  the  words  "individual  owing 
the  debt"  and  adding  in  their  place  the 
word  "debtor". 

PART  367— RECOVERY  OF  DEBTS 
OWED  TO  THE  UNITED  STATES 
GOVERNMENT  BY  ADMINISTRATIVE 
OFFSET 

6.  The  authority  citation  for  part  367 
continues  to  read  as  follows: 

Authority:  45  U.S.C  231f(b)(5);  31  U.S.C. 
3716. 


2.  Section  367.2  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a),  (b),  (e),  and  (f)  to  read  as 
follows: 

§367.2    Past-due  legally  enforceable  debt 

A  past-due  legally  enforceable  debt 
which  may  be  referred  to  another 
governmental  agency  for  administrative 
ofEset  is  a  debt: 

(a)  Which  arose  under  any  statute 
administered  by  the  Board  or  imder  any 
contract; 

(b)  Which  is  an  obUgation  of  a  debtor 
who  is  a  natiual  person  or  a  business; 

•        •        *        *        * 

(e)  With  respect  to  which  the  rights 
described  in  part  260  or  320  of  this 
chapter  or  the  apphcable  law  regarding 
reconsideration,  waiver,  and  appeal,  if 
apphcable,  have  been  exhausted; 

(f)  With  respect  to  which  either: 

(1)  The  Board's  records  do  not  contain 
evidence  that  the  debtor  has  filed  for 
bankruptcy  under  Title  11  of  the  United 
States  Code;  or 

(2)  The  Board  can  clearly  establish  at 
the  time  of  the  referral  that  the 
automatic  stay  under  section  362  of  the 
Bankruptcy  Code  has  been  lifted  or  is  no 
longer  in  effect  with  respect  to  the 
debtor  and  the  debt  was  not  discharged 
in  the  bankruptcy  proceeding; 


§387.2    [Amended] 

8.  Section  367.2(i)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor", 
and  by  removing  the  words  "that 
person"  and  adding  in  their  place  the 
words  "the  debtor"; 

9.  Section  367.2(j)  is  amended  by 
removing  the  words  "such  individual" 
and  adding  in  their  place  the  words  "the 
debtor"; 

§367.7    [Amended] 

10.  Section  367.7(c)  is  amended  by 
removing  the  words  "individual  owing 
the  debt"  and  adding  in  their  place  the 
word  "debtor". 

Dated:  August  11, 1995. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(PR  Doc.  95-20444  Filed  8-16-95;  8:45  am) 

BILUNQ  CODE  TMS-OI-M 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[FI.7-94] 

RIN  1545-1AS49 

Art)itrage  Restrictions  on  Tax*Exenipt 
Bonds;  Hearing 

AQDICY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  pubUc  hearing  on 

proposed  nilemaldng. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  arbitrage  and 
related  restrictions  appUcable  to  tax- 
exempt  bonds  issued  by  State  and  local 
governments. 

DATES:  The  public  hearing  vsdll  be  held 
on  Monday,  September  25, 1995, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday,  September  5, 
1995. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  Requests  to  speak  and 
outUnes  of  oral  comments  should  be 
mailed  to  the  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:DOM:CORP:R  [FI-7-94],  room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-6803  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubhc  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  103, 148, 
149  and  150  of  the  Internal  Revenue 
Code  of  1986.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Tuesday,  May  10, 1994  (59  FR  24094). 

The  rules  of  §601. 601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect 
to  the  pubhc  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Tuesday, 
September  5, 1995,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 


limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answer 
thereto. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  vdll  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  95-20373  Filed  8-16-95;  8:45  am] 

BILUNO  CODE  4S30-01-P 


DEPARTMErfT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN1010-AC03 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  the 
documents  incorporated  by  reference  in 
regulations  governing  oil,  gas,  and 
sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS).  The 
organizations  that  publish  the 
incorporated  documents  have  revised 
some  of  the  recommended  practices  and 
standards  and  have  published  new 
editions.  The  new  editions  will 
continue  to  ensure  that  lessees  use  the 
best  available  and  safest  technologies 
while  operating  in  the  OCS. 
DATES:  Comments  must  be  received  or 
postmarked  on  or  before  October  16, 
1995  to  be  considered  in  this 
rulemaking. 

ADDRESSES:  Written  comments  or 
reconunendations  must  be  mailed  or 
hand-carried  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Sti^et;  Mail  Stop  4700; 
Hemdon,  Virginia  22070-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Radford,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION:  MMS  uses 
standards,  specifications,  and 


recommended  practices  developed  by 
standard-setting  organizations  and  the 
oil  and  gas  industry  as  means  of 
estabUshing  reqiiirements  for  activities 
in  the  OCS.  This  practice,  known  as 
incorporation  by  reference,  allows  MMS 
to  incorporate  the  requirements  of 
technical  documents  into  the 
regulations  without  increasing  the 
volume  of  the  code  of  federal 
regulations.  MMS  currently  incorporates 
by  reference  68  documents  into  the 
offshore  operating  regulations. 

The  regulations  found  at  1  CFR  part 
51  govern  how  MMS  and  other  Federal 
agencies  incorporate  various  dociunents 
by  reference.  Agencies  can  only 
incorporate  by  reference  through 
pubUcation  in  the  Federal  Register. 
This  generally  includes  standard 
rulemaking  procedures,  i.e.,  that  the 
agency  provide  notice  and  opportunity 
for  comment. 

Agencies  must  also  gain  approval  by 
the  Director  of  the  Federal  Register  for 
each  publication  incorporated  by 
reference.  Incorporation  by  reference  of 
a  document  or  publication  is  limited  to 
the  edition  of  the  document  or 
pubhcation  cited  in  the  regulations. 
This  means  that  newer  editions, 
amendments,  or  revisions  to  documents 
already  incorporated  by  reference  in 
regulations  are  not  part  of  MMS's 
regulations. 

The  organizations  that  develop  and 
pubUsh  the  referenced  technical 
documents  revise  and/or  update  most 
documents  on  a  regular  basis.  Some 
organizations  publish  revisions  to  their 
documents  every  6  months  while  others 
revise  their  documents  every  2  to  5 
years,  if  necessary.  When  these 
organizations  publish  revisions  or  new 
editions  to  referenced  documents,  MMS 
must  determine  if  the  changes  warrant 
incorporating  the  new  document  in  the 
regulations. 

Currently,  over  50  documents 
incorporated  by  reference  into  MMS 
regulations  are  out  of  date.  For  most 
documents  the  changes  between  the  old 
and  new  editions  are  minor.  However, 
MMS  must  update  these  documents 
because  the  older  editions  may  not  be 
readily  available  to  the  affected  parties. 
For  instance,  some  American  Petroleum 
Institute  (API)  documents  currently 
referenced  by  MMS  are  out-of-print  and 
no  longer  available.  Other  documents 
have  undergone  major  revisions,  and 
after  reviewing  these  documents,  MMS 
has  determined  that  we  must 
incorporate  these  documents  to  ensure 
the  use  of  the  best  and  safest 
technologies. 

In  the  hitxire,  MMS  would  like  to  keep 
the  nmnber  of  out  of  date  dociunents 
incorporated  by  reference  to  a 
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minimnm.  To  accomplish  this  we  are 
including  language  in  the  regulations  to 
streamline  the  rulemaking  process. 
Under  our  proposal,  MMS  would  review 
new  editions  of  dociunents  we 
incorporate  by  reference  as  we  do  now. 
If  MMS  determines  that  the  revisions 
are  minor,  or  result  in  safety 
improvements,  or  represent  new 
industry  standard  technology,  and  do 
not  impose  imdue  costs  on  the  affected 
parties,  MMS  would  update  the 
documents  incorporated  by  reference 
'  section  of  oiu  regulations  with  a  final 
rule  published  in  the  Federal  Registn-. 
This  means.that  the  new  dociunent(s) 
would  become  effective  without  the 
public  having  prior  opportimity  to 
comment.  This  option  is  provided  to 
agencies  under  5  U.S.C.  533(b)  when  the 
agency  finds  that  notice  and  comment 
would  be  contrary  to  the  pubUc  interest. 
MMS  has  found  that  most  of  the 
dociunents  we  propose  for 
incorporation  by  reference  come  fi'om 
organizations  that  have  as  members  the 
parties  affected  by  MMS  regulations.  By 
the  time  they  release  a  new  edition  of 
a  document,  these  parties  have  already 
commented  on  the  new  edition.  It  is 
redimdant  for  MMS  to  issue  the 
document  for  additional  comments  and 
unnecessarily  delay  the  implementation 
of  new  ideas  in  the  document.  MMS 
will  use  the  notice  and  comment 
process  in  any  case  where  we  have  not 
previously  incorporated  the  docvunent 
by  reference  or  when  the  new  edition  of 
a  dociunent  already  incorporated 
introduces  controversial  issues. 


Document  Incorporated  by  Reference  in 
Subpart  A 

API  Recommended  Practice  (RP)  2D, 
Recommended  Practice  for  Operation 
and  Maintenance  of  Ofiishore  Cranes, 
Third  Edition.  June  1. 1995.  It  replaces 
the  Second  Edition  of  the  same  title. 
The  new  edition  has  a  new  format  and 
is  generally  improved  compared  to  the 
second  edition.  The  third  edition  clearly 
defines  who  is  qualified  to  operate  and 
inspect  offshore  cranes.  It  also 
establishes  miniTnnm  classroom  training 
requirements  for  crane  operators. 

Documents  Incorporated  by  Reference 
in  Subpart  D 

API  RP  500,  Recommended  Practice 
for  Classification  of  Locations  for 
Electrical  Installation  at  Petroleum 
Facihties,  First  Edition,  Jime  1, 1991. 
This  dociunent  replaces  API  RP  500B, 
Recommended  Practice  for 
Classification  of  Areas  for  Electrical 
Installations  at  Drilling  Rigs  and 
Production  Facihties  on  Land  and  on 
Marine  Fixed  and  Mobile  Platforms, 
Second  Edition,  with  Supplement  API 


RP  500  combined  API  RP  500A,  500B, 
and  500C  into  a  single  document  to 
provide  guidelines  for  classifying 
locations  at  petroleum  facilities  for  the 
selection  and  installation  of  electrical 
equipment.  API  RP  500  contains 
essentially  the  same  information 
contained  in  API  RP  500B. 

Documents  Incorporated  by  Reference 
in  Subpart  H 

1.  American  National  Standards 
Institute/ American  Society  of 
Mechanical  Engineers  (ANSI/ASME) 
Boiler  and  Pressure  Vessel  Code  (1995) 
Section  I,  Power  Boilers  including 
Appendices;  Section  IV,  Heating  Boilers 
including  Nonraandatory  Appendices 
A,  B,  C,  D,  E,  F,  H,  I,  and  J  and  the  Guide 
to  Manufacturers  Data  Report  forms;  and 
Section  Vin,  Pressure  Vessels,  Divisions 
1  and  2  including  Nonmandatory 
Appendices.  These  documents  replace 
the  1983  Edition,  with  Siunmer  and 
Winter  1983  and  1984  and  Summer 
1985  Addenda.  The  MMS  determined 
that  the  new  code  should  be  adopted 
into  the  regulations. 

2.  API  Spec  14A,  Specification  for 
Subsurface  Safety  Valve  Equipment, 
Ninth  Edition,  December  1, 1994.  This 
dociunent  replaces  the  seventh  edition, 
with  Supplement  1,  of  the  same  title. 
The  new  edition  has  a  new  format,  but 
the  major  technical  specifications 
essentially  remain  the  same.  The  new 
edition  also  serves  as  the  basis  for 
International  Standard  Organization 
(ISO)  document  ISO  10432: 1993,  titled 
Petroleum  and  natural  gas  industries- 
subsurface  safety  valve  equipment. 

3.  API  RP  14B,  Recommended 
Practice  for  Design,  Installation,  Repair 
and  Operation  of  Subsurface  Safety 
Valve  Systems.  Fourth  Edition,  July  1, 
1994.  This  document  replaces  the 
Second  Edition  titled  API  RP  14B, 
Recommended  Practice  for  Design, 
Installation,  and  Operation  of 
Subsiuface  Safety  Valve  Systems.  The 
new  edition  contains  new  classifications 
for  subsurface  safety  valve  equipment. 
Other  revisions  and  additions  clarify  the 
document.  The  new  edition  also  serves 
as  the  basis  for  ISO  document  ISO 
10417:  1993,  titled  FeUtjleum  and 
natural  gas  industries-Design, 
installation,  repair  and  operations  of 
subsurface  safety  valve  systems. 

4.  API  Spec  14D,  Specification  for 
Wellhead  Surface  Safety  Valves  and 
Underwater  Safety  Valves  for  Offshore 
Service,  Ninth  Edition,  June  1, 1991. 
This  document,  with  errata  dated 
August  1, 1994,  replaces  the  Seventh 
Edition  of  the  same  title.  The  new 
edition  has  a  new  format,  but  the  major 
technical  specifications  essentiaUy 
remain  the  same. 


5.  API  RP  14E,  Recommended 
Practice  for  Design  and  Installation  of 
Offshore  Production  Platform  Piping 
Systems,  Fifth  Edition,  October  1, 1991. 
lliis  document  replaces  the  Fourth 
Edition  of  the  same  title.  The  Fifth 
Edition  includes  the  following  technical 
changes: 

— Statement  added  to  caution  readers  in 
the  use  of  materials  Usted  in  National 
Association  of  Corrosion  Engineera 
(NACE)  MR-01-75,  Material 
Requirements,  Sulfide  Stress  Cracking 
Resistant  Metallic  Material  for  Oil 
Field  Equipment,  because  the 
materials  listed  may  be  resistant  to 
sulfide  stress  corrosion  environments 
but  may  not  be  suitable  for  use  in 
chloride  stress  cracking 
environments; 

— Statement  added  concerning  surge 
factors  in  large  diameter  flow  lines 
between  platforms; 

— Equations  revised  in  section  2.4  to 
incorporate  Moody  friction  factor  in 
lieu  of  Fanning  fiiction  factor  because 
the  Fanning  factor  was  often 
misunderstood  for  the  Moody  fiiction 
factor  causing  niunerous  errore  when 
determining  pressure  drop;  and 

— Section  3.2  revised  to  specify 
limitations  of  butterfly  valves  to  use 
where  tight  shut  off  is  not  required. 

6.  API  RP  14F,  Recommended 
Practice  for  Design  and  Installation  of 
Electrical  Systems  for  Offshore 
Production  Platforms,  Third  Edition, 
September  1, 1991.  This  document 
replaces  the  Second  Edition  of  the  same 
title.  The  third  edition  includes  the 
following  technical  changes: 
—Section  2.5  revised  to  reflect  that 

wiring  for  intrinsically  safe  systems 
needs  only  meet  the  requirements  of 
article  504  of  the  National  Electrical 
Code;  therefore,  eliminating  the 
requirement  for  bulky,  explosion- 
proof  enclosures; 

— Statement  added  in  section  3.2  that  a 
nationally  recognized  testing 
laboratory  should  verify  ignition 
systems  as  suitable  for  hazardous 
locations; 

— Statement  added  in  section  4.4  to 
require  an  operator  to  equip  oil 
treaters  with  a  device  to  ground  or 
deenergize  the  grid  before  the  liquid 
level  falls  below  the  electrical 
equipment; 

— Statement  added  in  section  4.4  that  an 
operator  should  route  cable  trays  and 
cables  so  as  to  avoid  mechanical 
damage;  and 

— Statement  added  in  section  4.7  to 
address  the  use  of  flexible  cords  when 
initially  installed.  ' 

7.  API  RP  140,  Recommended 
Practice  for  Fire  Prevention  and  Control 
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on  Open  Type  Ofehore  Production 
Platforms,  TTiird  Edition,  December  1, 
1993.  This  document  replaces  the 
Second  Edition  of  the  same  title.  The 
new  edition  has  requirements  for  bulk 
storage  of  flammable  Uquids  where  the 
old  edition  only  had  storage 
requirements  for  diesel  fuel.  The  new 
edition  has  new  requirements 
addressing  fire  detection  and  control. 

8.  API  RP  14H,  Recommended 
Practice  for  Installation,  Maintenance, 
and  Repair  of  Surface  Safety  Valves  and 
Underwater  Safety  Valves  Offshore, 
Fourth  Edition,  July  1. 1994.  This 
document  replaces  the  Second  Edition 
of  the  same  title.  The  new  edition 
recommends  that  the  pressure  test 
diuation  for  surface  safety  valves  and 
underwater  safety  valves  should  be  a 
minimum  of  5  minutes,  whereas  the 
current  edition  contained  no  minimum 
test  period.  The  new  edition  also  serves 
as  the  basis  for  ISO  document  ISO 
10419:1993,  titled  Petroleum  and 
natural  gas  industries-Drilling  and 
production  equipment-Installation, 
maintenance,  and  repair  of  surface 
safety  valves  and  underwater  safety 
valves  offshore. 

Three  other  documents  incorporated 
by  reference  in  subpart  H  are  also  out- 
of-date,  but  MMS  has  chosen  not  to 
update  them  in  this  rulemaking. 
Following  are  the  reasons  we  are  not 
updating  these  documents  at  this  time. 

1.  ASME/ANSI  Safety  and  Pollution 
Prevention  Equipment  (SPPEl-1988 
and  SPPE-la-1988,  SPPE-lb-1989, 
SPPE-lc-1989,  and  SPPE-ld-1990 
(addenda),  QuaUty  Assurance  and 
Certification  of  Safety  and  Pollution 
Prevention  Equipment  Used  in  Offshore 
Oil  and  Gas  Operations.  The  MMS  is 
currently  evaluating  its  role  in  the  SPPE 
program.  Current  plans  call  for  MMS  to 
organize  focused  workshops  with  all 
interested  parties  to  clarify  many  of  the 
issues  involved  in  the  SPPE  program. 
Any  updates  to  this  document  will  be 
made  following  the  workshops. 

2.  API  Spec  Ql,  Specification  for 
Quahty  Programs,  Third  Edition.  This 
document  is  also  a  part  of  the  SPPE 
program.  Any  updates  to  this  document 
will  also  be  made  following  the 
workshops. 

3.  API  RP  14C,  Recommended 
Practice  for  Analysis,  Design, 
Installation  and  Testing  of  Basic  Surface 
Safety  Systems  for  Offshore  Production 
Platforms,  FoUrth  Edition,  September  1, 
1986.  The  new  edition  API  issued 
contained  many  problems.  Although 
API  issued  an  errata  sheet  to  correct 
these  deficiencies,  MMS  feels  that  the 
deficiencies  still  remaining  need  to  be 
corrected  before  we  will  incorporate  the 
edition  into  our  regulations. 


Documents  Incorporated  by  Reference 
in  Subpart  I 

The  title  and  pubUcation  date  of  each 
proposed  document  incorporated  by 
reference  is  Usted  below.  A  brief 
discussion  of  any  major  changes 
between  the  new  and  current  edition  is 
also  Usted  below. 

1.  American  Concrete  Institution 
(ACI)  Standard  318-89,  Building  Code 
Requirements  for  Reinforced  Concrete, 
plus  Commentary  on  Building  Code 
Requirements  for  Reinforced  Concrete 
(ACI  318R-89).  These  documents 
replace  the  1983  editions  of  the  same 
title.  The  MMS  has  determined  that  the 
changes  between  the  1983  and  1989 
editions  are  minor. 

2.  American  Institute  of  Steel 
Construction  (AISC)  Standard  S335, 
Specification  for  Structural  Steel 
Buildings,  Allowable  Stress  Design  and 
Plastic  Design,  June  1, 1989  with 
Commentary.  This  document  replaces 
AISC  Standard  S326,  Specification  for 
the  Design,  Fabrication  and  Erection  of 
Structural  Steel  for  Buildings,  1978 
Edition.  The  MMS  has  determined  that 
there  are  no  significant  differences 
between  the  two  editions. 

3.  API  RP  2 A,  Recommended  Practice 
for  Planning,  Designing  and 
Constructing  Fixed  Offshore  Platforms 
Working  Stress  Design,  Nineteenth 
Edition,  August  1,  1992.  This  document 
replaces  the  Eighteenth  Edition  of  the 
same  title.  The  new  edition  contains  a 
new  section  regarding  the  reuse  of  old 
platforms. 

4.  American  Society  for  Testing  and 
Materials  (ASTM)  Standard  C33-90, 
Standard  Specification  for  Concrete 
Aggregates  including  Nonmandatory 
Appendix,  1990.  This  document 
replaces  ASTM  Standard  C33-86, 1986. 
The  MMS  has  determined  that  the 
changes  between  the  1990  and  1986 
standards  are  minor. 

5.  ASTM  Standard  C94-91a.  Standard 
Specification  for  Ready-Mixed  Concrete, 
1991.  This  document  replaces  ASTM 
Standard  C94-86b.  MMS  has 
determined  that  the  changes  between 
the  1991  and  1986  standards  are  minor. 

6.  ASTM  Standard  C150-89,  Standard 
Specification  for  Portland  Cement,  1989. 
lliis  document  replaces  ASTM 
Standard  C150-86.  The  MMS  has 
determined  that  the  changes  between 
the  1989  and  1986  standards  are  minor. 

7.  ASTM  Standard  C330-89.  Standard 
Specification  for  Light-weight 
Aggregates  for  Structural  Concrete, 
1989.  This  document  replaces  ASTM 
Standard  C330-87.  The  MMS  has 
determined  that  the  changes  between 
the  1989  and  1987  standards  are  minor. 

8.  ASTM  Standard  C595-89,  Standard 
Specification  for  Blended  HydrauUc 


Cements,  1989.  This  document  replaces 
ASTM  Standard  C595-86.  MMS  has 
determined  that  the  changes  between 
the  1989  and  the  1986  standards  are 
minor. 

9.  American  Welding  Society  (AWS) 
ANSI/AWS  Dl.1-92,  Structural  Welding 
Code — Steel  including  Commentary, 
1992.  This  document  replaces  AWS 
Dl.1-86.  1986.  MMS  has  determined 
that  the  changes  between  the  1992  and 
1986  standards  are  minor. 

Several  other  documents  incorporated 
by  reference  in  subpart  I  have  not 
undergone  revisions  since  publication 
of  the  presently  referenced  editions. 
These  documents  are  listed  below: 

1.  ACI  Standard  357-R-84,  Guide  for 
the  Design  and  Construction  of  Fixed 
Offshore  Concrete  Structures,  1984. 

2.  AWS  Dl.4,  Structural  Welding 
Code— Reinforcing  Steel.  1979. 

3.  NACE  Standard  RP-01-76, 
Recommended  Practice,  Corrosion 
Control  of  Steel,  Fixed  Offshore 
Platforms  Associated  with  Petroleum 
Production  (1983  Revision). 

Documents  Incorporated  by  Reference 
in  Subpart  J 

The  title  and  publication  date  of  each 
proposed  document  incorporated  by 
reference  is  listed  below.  A  brief 
discussion  of  any  major  changes 
between  the  new  and  current  edition  is 
also  listed  below. 

1.  ANSUASME  B  31.8-1989,  with  B 
31.8A-1990  and  Special  Errata  dated 
July  6, 1990,  Gas  transmission  and 
Distribution  Piping  Systems.  This 
document  replaces  the  1986  edition  of 
the  same  title.  The  new  edition  contains 
additional  design  requirements  for  "t" 
valves.  MMS  has  determined  that  there 
are  no  significant  differences  between 
the  two  editions. 

2.  ANSI  B  16.5-1988  and  1991 
Supplement,  Pipe  Flanges  and  Flanged 
Fittings.  This  document  replaces  1981 
edition  of  the  same  title.  MMS  has 
determined  that  there  are  no  significant 
differences  between  the  2  editions. 

3.  API  Spec  6A,  Specification  for 
Valves  and  Wellhead  Equipment, 
Sixteenth  Edition.  October  1. 1989  with 
Supplement  1,  October  1991  and 
Supplement  2,  July  1992.  This 
document  replaces  the  Fifteenth  Edition 
titled  Specifications  for  Wellhead  and 
Christmas  Tree  Equipment,  April  1. 
1986,  with  Supplement  1,  December 
1986.  Thenew  edition  contains  changes 
in  nomenclature  and  specifications  for 
valve  sizing  and  flow  lines  and  is 
written  in  a  more  concise  manner. 

4.  API  Spec  6D,  Specification  for 
Pipeline  Valves  (Gate,  Plug,  Ball,  and 
Check  Valves),  Twenty-first  Edition, 
March  31, 1994.  This  document  replaces 
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Eighteenth  Edition  titled  Spedficadon 
for  Pipeline  Valves.  End  Closures, 
Connectors  and  Swivels,  with 
Supplement  3.  July  1985.  The  new 
edition  includes  detailed  drawings  and 
valve  specifications  that  aid  in  efficient 
and  proper  pipe  scheduling  and  valve 
sizing,  important  in  determining  flow 
considerations  and  leak  prevention.  It 
also  clarifies  the  types  of  valves  covered 
by  the  RP  and  the  testing  and  marking 
requirements  for  the  valves.  Also,  tables 
have  been  simplified  and  converted  to 
metric  equivalents. 

Documents  Incorporated  by  Reference 
in  Subpart  L 

The  title  and  pubfication  date  of  each 
proposed  document  incorporated  by 
reference  is  listed  below.  A  brief 
discussion  of  any  major  changes 
between  the  new  and  ciurent  edition  is 
also  listed  below. 

1.  API  RP  2556,  Recommended 
Practice  for  Correcting  Gage  Tables  for 
Incrustation,  Second  Edition,  August 
1993.  This  dociunent  replaces  1968 
edition  of  the  same  tide.  The  new 
edition  adds  metric  unit  measiuement 
imits  to  supplement  the  usual  inch- 
pound  measurement  units  and  contains 
some  minor  editorial  changes. 

2.  API  Manual  of  Petroleiun 
Measurement  Standards  (MPMS), 
Chapter  4 — Proving  Systems: 

The  following  7  sections  replace  the 
single  reference  to  Chapter  4,  Proving 
Systems,  First  Edition,  May  1978. 

MPMS,  Chapter  4.1,  Introduction, 
First  Edition,  July  1988,  reaffirmed 
October  1993.  This  dociunent  is  a 
rewrite  and  combination  of  the  old 
introduction  in  Chapter  4  and  old 
section  4.5. 

3.  MPMS,  Chapter  4.2,  Conventional 
Pipe  Provers,  First  Edition,  October 
1988,  reaffirmed  October  1993.  This 
dociiment  replaces  the  old  section  4.2  in 
Chapter  4. 

4.  MPMS,  Chapter  4.3,  Small  Voliune 
Provers,  First  Edition,  July  1988, 
reaffirmed  October  1993.  This  dociunent 
is  a  new  standard  for  the  use  of  small 
voliune  provers. 

5.  MPMS,  Chapter  4.4,  Tank  Provers, 
First  Edition.  October  1988.  reaffirmed 
October  1993.  This  document  replaces 
the  old  section  4.3  in  Chapter  4. 

6.  MPMS,  Chapter  4.5,  Master-Meter 
Provers,  First  Edition,  October  1988, 
reaffirmed  October,  1993.  This 
document  replaces  the  old  section  4.4  in 
Chapter  4. 

7.  MPMS.  Chapter  4.6,  Pulse 
Interpolation,  First  Edition,  July  1988, 
reaffirmed  October  1993.  This  document 
is  a  new  standard  with  primary 
application  to  the  use  of  small  provers. 


8.  MPMS,  Chapter  4.7,  Field-Standard 
Test  Measures,  First  Edition,  October 
1988,  reaffirmed  March  1993.  This 
dociunent  replaces  the  old  section  4.1  in 
Chapter  4. 

9.  MPMS,  Chapter  5>1.  General 
Considerations  for  Measurement  by 
Meters,  Second  Edition,  November 
1987,  reaffirmed  October  1992.  This 
document  replaces  Chapter  5.1, 
Foreward,  General  Considerations  and 
Scope  of  the  First  Edition,  November 
1976.  The  new  edition  expands  and 
contains  the  general  guidelines  for 
selecting  either  positive  displacement 
meters  versus  tiubine  meters. 

10.  MPMS,  Chapter  5.2,  Measurement 
of  Liquid  Hydrocarbons  by 
Displacement  Meters,  Second  Edition. 
November  1987.  reaffinned  October 
1992.  This  document  replaces  Chapter 
5.2.  First  Edition,  January  1977,  of  the 
same  tide.  This  edition  removes 
references  to  mass  measurement 
applications  and  the  30-day 
recommended  proving  schedule.  An 
analysis  of  a  meterfactor  control  chart 
replaced  the  proving  schedule. 

11.  MPMS,  Chapter  5.3,  Measurement 
of  Liquid  Hydrocarbons  by  Turbine 
Meters,  Second  Edition,  November 
1987,  reaffirmed  October  1992.  This 
document  replaces  Chapter  5.3,  Turbine 
Meters,  First  Edition,  July  1976.  This 
edition  changes  Appendix  A  by  using 
the  Darcy-Weisbach  friction  instead  of 
the  Fanning  pipe  friction  factor. 

12.  MPMS,  Chapter  5.4,  Accessory 
Equipment  for  Liquid  Meters,  Second 
Edition,  November  1987,  reaffirmed 
October  1992.  This  document  replaces 
Chapter  5.4,  Instrumentation  or 
Accessory  Equipment  for  Liquid 
Hydrocarbon  Metering  Systems,  First 
Edition,  July  1976.  The  new  edition 
expands  the  areas  of  electric  pulse 
generation  and  use  in  automated 
counters/controls  due  to  the  large 
increase  in  flow  computers  and  data 
transmission  over  the  10  year  interim 
period.  The  new  edition  also  adds  a 
security  section.  This  edition  is 
generally  a  guideline  on  accessory 
equipment  which  cross  references  other 
chapters  of  MPMS  for  the  actual 
standards. 

13.  MPMS,  Chapter  6.1,  Lease 
Automatic  Custody  Transfer  (LACT) 
Systems,  Second  Edition,  May  1991. 
liiis  document  replaces  Chapter  6.1, 
LACT  Systems,  First  Edition,  February 
1981.  The  MMS  has  determined  tiiat 
there  are  no  significant  differences 
between  the  two  editions. 

14.  MPMS,  Chapter  6.6,  Pipeline 
Metering  Systems,  Second  Edition,  May 
1991.  This  document  replaces  the  First 
Edition,  August  1981,  of  the  same  tide. 
The  MMS  has  determined  that  there  are 


no  significant  differences  between  the 
two  editions. 

15.  MPMS,  Chapter  6.7,  Metering 
Viscous  Hydrocarbons,  Second  Edition. 
May  1991.  This  document  replaces  the 
First  Edition,  January  1981,  of  the  same 
tide.  The  new  edition  recommends  not 
using  turbine  meters  for  viscous 
hydrocarbons.  Other  changes  are  minor 
with  regards  to  OCS  activities. 

16.  MPMS,  Chapter  8.1,  Manual 
Sampling  of  Petroleum  and  Petroleum 
Products,  Second  Edition,  October  1989. 
This  document  replaces  the  First 
Edition,  October  1981,  of  the  same  tide. 
The  MMS  has  determined  that  there  are 
no  significant  differences  between  the 
two  editions. 

17.  MPMS,  Chapter  10,  Sediment  and 
Water,  Section  4-Determination  of 
Water  and  Sediment  in  Crude  Oils  by 
the  Centrifuge  Method  (Field 
Procedure),  Second  Edition,  May  1988. 
The  new  document  replaces  Chapter 
10.4,  Standard  Methods  of  Test  for 
Water  and  Sediment  in  Crude  Oils,  First 
Edition,  October  1977.  The  new  edition 
includes  information  also  contained  in 
Chapter  10,  Sections  1,  2,  and  3.  The 
new  edition  adds  an  appendix  with 
personnel  safety  precautions  to  be  taken 
while  handling  the  oils  and  solvents. 

18.  MPMS,  Chapter  14,  Natural  Gas 
Fluids  Measurement,  Section  3 — 
Concentric,  Square-Edged  Orificed 
Meters,  Part  1 — General  Equations  and 
Uncertainty  Guidelines,  Third  Edition, 
September  1990,  available  as  ANSI/ API 
2530,  Part  1, 1991,  API  Stock  No.  852- 
30350,  Part  2— Specification  and 
Installation  Requirements,  Third 
Edition,  February  1991,  also  available  as 
ANSI/ API  2530,  Part  2,  1991,  API  Stock 
No.  852-30351,  and  Part  3— Natural  Gas 
Applications,  Third  Edition,  August 
1992,  available  as  ANSI/API  2530,  Part 
3, 1991,  API  Stock  No.  852-30353. 
These  three  parts  replace  Chapter  14.3, 
all  three  parts  incorporated  by  reference 
at  §  250.181(c)(1).  Orifice  Metering  of 
Natural  Gas  and  Other  Related 
Hydrocarbon  Fluids,  Second  Edition, 
September  1985.  These  changes  afford 
greater  accuracy  in  measuring  gas 
production. 

19.  MPMS,  Chapter  14.6,  Continuous 
Density  Measurement,  Second  Edition, 
April  1991.  This  document  replaces 
Chapter  14.6,  Installing  and  Proving 
Density  Meters  Used  to  Measure 
Hydrocarbon  Liquid  with  Densities 
between  0.3  to  0.7gm/cc  at  15.56°  (60 
"F)  and  Saturation  Vapor  Pressures, 
First  Edition,  September  1979.  The 
technical  changes  in  the  new  edition 
reflect  10  years  of  improvements  in  the 
area  of  continuous  density 
measurement. 
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The  following  documents 
incorporated  by  reference  in  subpart  L 
have  been  reaffirmed  without  change  by 
dieAPL 

1.  API  Standard  2545,  Mediod  of 
Gaging  Petroleum  and  Petroleum 
Products,  October  1965,  reaffirmed 
October  1992. 

2.  API  Standard  2550,  MeUiod  for 
Measurement  and  CaUbration  of  Upright 
Cylindrical  Tanks,  First  Edition, 
October  1965,  reaffirmed  October  1992. 

3.  API  Standard  2551,  Standard 
Method  for  Measurement  and 
Calibration  of  Horizontal  Tanks,  First 
Edition,  1965,  reaffirmed  October  1992. 

4.  API  Standard  2552,  Measurement 
and  Calibration  of  Spheres  and 
Spheroids,  First  Edition,  1966, 
reaffirmed  October  1992. 

5.  API  Standard  2555,  Method  for 
Liquid  Calibration  of  Tanks,  First 
Edition,  September  1966,  reaffirmed 
October  1992. 

6.  MPMS,  Chapter  5.5  FideUty  and 
Security  of  Flow  Measurement  Pulsed 
Data  Transmission  Systems,  First 
Edition,  June  1982,  reaffirmed  October 
1992. 

7.  MPMS,  Chapter  7.3,  Static 
Temperature  Determination  Using 
Portable  Electronic  Thermometers,  First 
Edition,  July  1985,  reaffirmed  March 
1990. 

8.  MPMS,  Chapter  8.2  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products,  First  Edition,  April  1983, 
reaffinned  October  1987. 

9.  MPMS,  Chapter  9.1,  Hydrometer 
Test  Method  for  Density,  Relative 
Density  (Specific  Gravity),  or  API 
Gravity  of  Crude  Petroleum  and  Liquid 
Petroleum  Products,  First  Edition,  June 

1981,  reaffirmed  October  1992. 

10.  MPMS,  Chapter  9.2,  Pressure 
Hydrometer  Test  Method  for  Density  or 
Relative  Density,  First  Edition,  April 

1982,  reaffirmed  October  1992. 

11.  MPMS,  Chapter  10.1, 
Determination  of  Sediment  in  Crude 
Oils  and  Fuel  Oils  by  the  Extraction 
Method,  First  Edition,  April  1981, 
reaffirmed  October  1992. 

12.  MPMS,  Chapter  10.2, 
Determination  of  Water  in  Crude  Oil  by 
Distillation,  First  Edition,  April  1981, 
reaffirmed  October  1992. 

13.  MPMS,  Chapter  10.3, 
Determination  of  Water  and  Sediment  in 
Crude  Oil  by  the  Centrifuge  Method 
(Laboratory  Procedure),  First  Edition, 
April  1981,  reaffirmed  October  1992. 

14.  MPMS,  Chapter  11.1,  Volume 
Correction  Factors,  Volume  I,  Table 
5A — GeneraHzed  Crude  Oils  and  JP-4 
Correction  of  Observed  API  Gravity  to 
API  Gravity  at  60  "F,  and  Table  6A— 
GeneraUzed  Crude  Oils  and  JP-4 
Correction  of  Volume  to  60  "F  Against 


API  Gravity  at  60  "F,  First  Edition, 
August  1980,  reaffinned  August  1987. 

15.  NffMS,  Chapter  11.2.1, 
CompressibiUty  Factors  for 
Hydrocarbons:  0-90"  API  Gravity  Range, 
First  Edition,  August  1984,  reaffirmed 
March  1990. 

16.  MPMS.  Chapter  11.2.2. 
Compressibility  Factors  for 
Hydrocarbons:  0.35Q-0.637  Relative 
Density  (60  ^760  "F)  and  -  50  "F  to  140 
"F  Metering  Temperature,  Second 
Edition,  October  1986,  reaffirmed 
October  1992. 

17.  MPMS,  Chapter  11.2.3,  Water 
Cahbration  of  Volumetric  Provers,  First 
Edition,  1984,  reaffirmed  March  1990. 

18.  MPMS.  Chapter  12.2,  Calculation 
of  Liquid  Petroleum  Quantities 
Measured  by  Turbine  or  Displacement 
Meters,  First  Edition,  September  1981, 
reaffirmed  August  1987. 

19.  MPMS,  Chapter  14.5,  Calculation 
of  Gross  Heating  Value,  Specific 
Gravity,  and  Compressibility  of  Natural 
Gas  Mixtures  From  Compositional 
Analysis,  First  Edition,  January  1981, 
reaffirmed  August  1987. 

20.  MPMS,  Chapter  14.8,  Liquefied 
Petroleum  Gas  Measurement,  First 
Edition,  February  1983,  reaffirmed 
March  1990. 

The  following  document  incorporated 
by  reference  in  subpart  L  has  not  been 
changed  or  reaffirmed  by  the  API. 

MPMS,  Chapter  7.2,  Dynamic 
Temperature  Determination,  First 
Edition,  June  1985,  API  Stock  No.  852- 
30142,  Incorporated  by  Reference  at: 
§250.180  (c)(6)(iv)(A)  and  (f)(2)(iii)(A). 
This  document  is  unchanged. 

Author.  The  principal  author  for  this 
prop>osed  rule  is  Andy  Radford,  Engineering 
and  Standards  Branch,  MMS. 

Executive  Order  (E.G.)  12866 

This  rule  was  reviewed  ilnder  E.O. 
12866.  The  rule  was  determined  to  not 
be  a  significant  rule  under  the  criteria  of 
E.O.  12866  and,  therefore,  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOI) 
has  also  determined  that  this  proposed 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because,  in  general,  the 
entities  that  engage  in  activities  offshore 
are  not  considered  small  due  to  the 
technical  complexities  and  level  of 
financial  resources  necessary  to  safely 
conduct  such  activities. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
OMB  under  (44  U.S.C.  3501  et  seq.). 


Takings  Implication  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  vdth 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.O.  12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

E.O.  12778 

The  DOI  has  certified  to  OMB  that    • 
this  proposed  rule  meets  the  applicable 
civil  justice  reform  standards  provided 
in  Sections  2(a)  and  2(b)(2)  of  E.O. 
12778. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  July  10. 1995. 

Sylvia  V.  Baca. 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  250  is  proposed 
to  be  amended  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

2.  In  §  250.1  the  third  sentence  in  the 
introductory  paragraph  is  revised  and  a 
new  sentence  is  added  following  the 
third  sentence,  and,  paragraphs  (a)(1), 
(b),  (c)(1)  through  (c)(4).  (c)(6),  and  (d) 
are  revised  to  read  as  follows: 

§  250.1    Documents  Incorporated  by 
reference. 

*  *  *  The  Minerals  Management 
Service  (MMS)  will  pubUsh  a  notice  of 
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any  changes  in  these  documents  in  the 
Federal  Regista-.  The  rule  change  will 
become  effective  without  prior 
opportunity  to  comment  when  MMS 
detennines  that  the  revisions  to  a 
document  result  in  safety  improvements 
or  represent  new  industry  standard 
technology,  and  do  not  impose  undue 
costs  on  the  affected  parties.  *  *  * 

(a)  •  •  • 

(1)  AQ  Standard  318-89.  Building  Code 
Requirements  for  Reinforced  Concrete,  plus 
Commentary  on  Building  Code  Requirements 
for  Reinforced  Concrete  (AQ  218R-89), 
Incorporated  by  Reference  at: 
§250.138(b)(4)(i).  a))(6)(i),  (b)(7).  {b)(8)(i). 
(bM9),  (bHlO).  (c)(3),  (d)(l)(v),  (d)(5),  (d)(6), 
(d)(7),  (d)(8),  (dM9).  (e)(l)(i),  and  (e)(2)(i). 

(b)  American  Institute  of  Steel 
Construction  (AISC)  Doctanent.  The 
AISC  dociunent  listed  in  this  paragraph 
may  be  purchased  firom  the  American 
Institute  of  Steel  Construction,  Inc..  P.O. 
Box  4588,  Chicago,  Illinois  60680. 

AISC  Standard  S335,  Specification  for 
Structural  Steel  Buildings,  Allowable  Stress 
Design  and  Plastic  design,  June  1, 1989,  with 
Commentary,  Incorporated  by  Reference  at: 
§250.137(b)(l)(u),  (c)(4)(ii),  and  (c)(4)(vii). 

(c)*  *  • 

(1)  The  ANSI/ASME  Boiler  and  Pressure 
Vessel  Code,  Section  I,  Power  Boilers 
including  Appendices,  1995  Edition, 
Incorporated  by  Reference  at: 

§§  250.123(b)(1)  and  (b)(l)(i):  and 
250.292(b)(1)  and  (b)(l)(i). 

(2)  The  ANSI/ASME  Boiler  and  Pressure 
Vessel  Code,  Section  IV,  Heating  Boilers, 
including  Nonmandatory  Appendices  A,  B, 
C,  D,  E.  F,  H,  I,  and  J  and  the  Guide  to 
Manufacturers  Data  Report  Forms,  1995 
Edition,  Incorporated  by  Reference  at: 

§§  250.123(b)(1)  and  (b)(l)(i)  and 
250.292(b)(1)  and  (b)(l)(i). 

(3)  ANSI/ASME  Boiler  and  Pressure  Vessel 
Code,  Section  Vm,  Pressure  Vessels, 
Divisions  1  and  2,  including  Nonmandatory 
Appendices,  1995  Edition,  Incorporated  by 
Reference  at;  §§  250.123(b)(1)  and  (b){l)(i) 
and  250.292(b)(1)  and  (b)(l)(i). 

(4)  ANSI/ASME  B  31.8-1989,  with  B 
31.8A-1990  and  Special  Errata  dated  July  6, 
1990,  Gas  Transmission  and  Distribution 
Piping  Systems,  Incorporated  by  Reference 
afc§  250.152(a). 

*  •         *         »         * 

(6)  ANSI  B  16.5-1988  and  1991 
Supplement,  Pipe  Flanges  and  Flanged 
Fittings,  Incorporated  by  Reference  at: 
§  250.152(b)(2). 

•  •         *         *         » 

(d)  American  Petroleiun  Institute 
(API)  Documents.  The  API  documents 
listed  in  this  paragraph  may  be 
purchased  from  the  American 
Petroleiun  Institute,!  220  L  Street,  NW.. 
Washington.  DC  20005.  (Paragraphs 
(d)(22)  through  (d)(57)  of  this  section 
refer  to  the  API  Manual  of  Petroleum 
Measurement  Standards  (MPMS)). 


(1)  API  Spec  Ql,  Specification  for  Quality 
Programs,  Third  Edition,  June  1990,  /VPI 
Stock  No.  811-00001,  Incorporated  by 
Reference  at:  §  250.126(c)(3). 

(2)  API  RP  2A-WSD,  Recommended 
Practice  for  Planning,  Designing  and 
Constructing  Fixed  Offshore  Platforms 
Working  Stress  Design,  Nineteenth  Edition, 
August  1, 1992,  API  Stock  No.  811-00200, 
Incorporated  by  Reference  at:  §§  250.130(g) 
and  250.142(a). 

(3)  API  RP  2D,  Recommended  Practice  for 
Operation  and  Maintenance  of  Offshore 
Cranes,  Third  Edition,  June  1, 1995,  API 
Stock  No.  811-02D03,  Incorporated  by 
Reference  at:  §§  250.20(c)  and  250.260(g). 

(4)  API  Spec  6A,  Specification  for  Valves 
and  Wellhead  Equipment,  Sixteenth  Edition, 
October  1, 1986,  with  Supplement  1,  October 
1991  and  Supplement  2,  July  1992,  API  Stock 
No.  811-03100,  Incorporated  by  Reference  at: 
§250.152  (b)(1)  and  (b)(2). 

(5)  API  Spec  6D,  Specification  for  Pipeline 
Valves  (Gate,  Plug.  Ball,  and  Check  Valves), 
Twenty-first  Edition,  March  31, 1994,  API 
Stock  No.  811-03200,  Incorporated  by 
Reference  at:  §  250.1.52(b)(1). 

(6)  API  Spec  14A,  Specification  for 
Subsurface  Safety  Valve  Equipment,  Ninth 
Edition,  December  1, 1994,  API  Stock  No. 
881-14A09,  Incorporated  by  Reference  at: 

§  250.126  paragraphs  (c)(3)  and  (e)(2)  and  (3). 

(7)  API  RP  14B,  Recommended  Practice  for 
Design,  Installation,  Repair  and  Operation  of 
Subsurface  Safety  Valve  Systems,  Fourth 
Edition,  July  1, 1994,  API  Stock  No.  811- 
14B04,  Incorporated  by  Reference  at: 

§§  250.121(e)(4),  250.124(a)(l)(i),  and 
250.126(d). 

(8)  API  RP  14C,  Recommended  Practice  for 
Analysis,  Design,  Installation  and  Testing  of 
Basic  Surface  Safety  Systems  for  Offshore 
Production  Platforms,  Fourth  Edition, 
September  1, 1994,  API  Stock  No.  811- 
07180,  incorporated  by  reference  at 

§§  250.122(b)  and  (e)(2);  250.123(a).  (b){2)(i), 
(b)(4),  (b)(5)(i),  (b)(7),  (b)(9)(v).  and  (c)(2); 
250.124(a)  and  (a)(5);  250.152(d); 
250.154(b)(9);  250.291(c)  and  (d)(2); 
250.292(b)(2)  and  (b)(4)(v);  and  250.293(a). 

(9)  API  Spec  14D,  Specification  for 
Wellhead  Surface  Safety  Valves  and 
Underwater  Safety  Valves  for  Offshore 
Service,  Ninth  Edition,  June  1, 1994,  with 
errata  dated  August  1, 1994,  API  Stock  No. 
811-07183,  Incorporated  by  Reference  at: 

§  250.126  paragraphs  (c)(3)  and  (e)(2)  and  (3). 

(10)  API  RP  14E,  Recommended  Practice 
for  Design  and  Installation  of  Offshore 
Production  Platform  Piping  Systems,  Fifth 
Edition,  October  1, 1991,  API  Stock  No.  811- 
07185,  Incorporated  by  Reference  at: 

§§  250.122(e)(3)  and  250.291(b)(2)  and  (d)(3). 

(11)  API  RP  14F,  Recommended  Practice 
for  Design  and  Installation  of  Electrical 
Systems  for  Offshore  Production  Platforms, 
Third  Edition,  September  1, 1991,  API  Stock 
No.  811-07190,  Incorporated  by  Reference  at: 
§§  250.53(c),  250.123(b)(9)(v),  and 
250.292(b)(4)(v). 

(12)  API  RP  14G,  Recommended  Practice 
for  Fire  Prevention  and  Control  on  Open 
Type  Offshore  Production  Platforms,  Third 
Edition.  December  1, 1993,  API  Stock  No. 
811-07194,  Incorporated  by  Reference  at: 
§§  250.123(b)(8)  and  (b)(9)(v)  and 
250.292(b)(3)  and  (b)(4)(v). 


(13)  API  RP  14H,  Recommended  PracUce 
for  Installation,  Maintenance  and  Repair  of 
Surface  Safety  Valves  and  Underwater  Safety 
Valves  Offshore,  Fourth  Edition,  July  1, 1994, 
API  Stock  No.  811-14H04,  Incorporated  by 
Reference  at:  §§  250.122(d)  and  250.126(d). 

(14)  API  RP  500,  Recommended  Practice 
for  Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities,  First 
Edition,  June  1, 1991,  API  Stock  No.  811- 
06005,  Incorporated  by  Reference  at: 

§§  250.53(b),  250.120(b),  250.122(e)(4)(i), 
250J23(b)(9)(i)  250.291(b)(3)  and  (d)(4)(i). 
and  250.292(b)(4)(i). 

(15)  API  Standard  2545,  Method  of  Gaging 
Petroleum  and  Petroleum  Products,  October 
1965,  reaffirmed  October  1992,  also  available 
as  ANSI/ASTM  D  1085-65,  API  Stock  No. 
852-25450,  Incorporated  by  Reference  at: 
§250.180(f)(2)(ii). 

(16)  API  Standard  2550.  Method  for 
Measurement  and  Calibration  of  Upright 
Cylindrical  Tanks,  First  Edition,  October 
1965,  reaffirmed  October  1992.  also  available 
as  ANSI/ASTM  D  1220-65,  API  Stock  No. 
852-25500,  Incorporated  by  Reference  at: 
§250.180(f)(2)(i). 

(17)  API  Standard  2551,  Standard  Method 
for  Measurement  and  Calibration  of 
Horizontal  Tanks,  First  Edition,  1965, 
reaffirmed  October  1992,  also  available  as 
ANSI/ASTM  D  1410-65,  reapproved  1984, 
API  Stock  No.  852-25510,  Incorporated  by 
Reference  at:  §  250.180(f)(2)(i). 

(18)  API  Standard  2552,  Measurement  and 
Calibration  of  Spheres  and  Spheroids,  First 
Edition,  1966,  reaffirmed  October  1992,  also 
available  as  ANSI/ASTM  D  1408-65, 
reapproved  1984,  API  Stock  No.  852-25520, 
Incorporated  by  Reference  at: 
§250.180(f)(2){i). 

(19)  API  Standard  2555,  Method  for  Liquid 
Calibration  of  Tanks,  First  Edition, 
September  1966,  reaffirmed  October  1992, 
also  available  as  ANSI/ASTM  D  1406-65, 
reapproved  1984,  API  Stock  No.  852-25550, 
Incorporated  by  Reference  at: 

§  250.180(f)(2)(i). 

(20)  API  RP  2556,  Recommended  Practice 
for  Correcting  Gage  Tables  for  Incrustation, 
Second  Edition,  August  1993,  API  Stock  No. 
852-25560,  Incorporated  by  Reference  at: 

§  250.180(f)(2)(i). 

(21)  MPMS,  Chapter  4.1,  Introduction,  First 
Edition,  July  1988,  reaffirmed  October  1993, 
API  Stock  No.  852-30081,  Incorporated  by 
Reference  at:  §  250.180(c)(6)(i)  and  (d)(3)(iv). 

(22)  MPMS,  Chapter  4.2,  Conventional 
Pipe  Provers,  First  Edition,  October  1988, 
reaffirmed  October  1993,  API  Stock  No.  852- 
30082,  Incorporated  by  Reference  at: 
§250.180(c)(6)(i)  and  (d)(3)(iv). 

(23)  MPMS,  Chapter  4.3,  Small  Volume 
Provers,  First  Edition,  July  1988,  reaffirmed 
October  1993,  API  Stock  No.  852-30083, 
Incorporated  by  Reference  at: 

S  250.180(c)(6)(i)  and  (d)(3)(iv). 

(24)  MPMS,  Chapter  4.4,  Tank  Provers, 
First  Edition,  October  1988,  reaffirmed 
October  1993,  API  Stock  No.  852-30084, 
Incorporated  by  Reference  at: 

§  250.180(c)(6)(i)  and  (d)(3)(iv). 

(25)  MPMS,  Chapter,  4.5,  Master-Meter 
Provers,  First  Edition,  October  1988, 
reaffirmed  October  1993,  API  Stock  No.  852- 
30085,  Incorporated  by  Reference  at: 
S250.180(c)(6)(i)  and  (d)(3)(iv). 
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(26)  MPMS,  Chapter  4.6,  Pulse 
Interpolation,  First  Edition,  July  1988, 
r«8ffirmed  October  1993,  AH  Stock  No.  852- 

30086,  Incorporated  by  Reference  at: 
§250.180(c)(6)(i)  and  (d)(3Kiv). 

(27)  MPMS,  Chapter  4.7,  Field-Standard 
Test  measures,  First  Edition,  October  1988, 
reaffirmed  March  1993,  API  Stock  No.  852- 

30087,  Incorporated  by  Reference  at: 
§  250.180(c)(6)(i)  and  (d)(3)(iv). 

(28)  MPMS.  Chapter  5.1.  General 
Considerations  for  Measurement  by  Meters, 
Second  Edition,  November  1987,  reaffirmed 
October  1992,  API  Stock  No.  852-30101, 
Incorporated  by  Reference  at: 
§250.180(c)(6)(ii). 

(29)  MPMS,  Chapter  5.2,  Measurement  of 
Liquid  Hydrocarbons  by  Displacement 
Meters,  Second  Edition,  November  1987. 
reafBrmed  October  1992,  API  Stock  No.  852- 
30102,  Incorporated  by  Reference  at: 
§250.180(c)(6)(ii). 

(30)  MPMS,  Chapter  5.3,  Measurement  of 
Liquid  Hydrocarbons  by  Turbine  Meters, 
Second  Edition,  November  1987,  reaffirmed 
October  1992,  API  Stock  No.  852-30103, 
Incorporated  by  Reference  at: 
§250.180(c](6](ii). 

(31)  MPMS,  Chapter  5.4,  Accessory 
Equipment  for  Liquid  Meters,  Second 
Edition,  November  1987,  reaffirmed  October 
1992,  API  Stock  No.  852-30104,  Incorporated 
by  Reference  at:  §250.180(c)(6)(ii). 

(32)  MPMS,  Chapter  5.5,  Fidelity  and 
Security  of  Flow  Measurement  Pulsed-Data 
Transmission  Systems,  First  Edition,  June 
1982,  reaffirmed  October  1992,  API  Stock  No. 
852-30105,  Incorporated  by  Reference  at: 
§250.180(c)(6)(ii). 

(33)  MPMS,  Chapter  6.1,  Lease  Automatic 
Custody  Transfer  (LACT)  Systems,  Second 
Edition,  May  1991,  API  Stock  No.  852-30121, 
Incorp>orated  by  Reference  at: 
§250.180(c)(6)(iii)(A). 

(34)  MPMS,  Chapter  6.6,  Pipeline  Metering 
Systems,  Second  Edition,  May  1991,  API 
Stock  No.  852-30126,  Incorporated  by 
Reference  at:  §  250.18O(c)(6)(iii)(B). 

(35)  MPMS,  Chapter  6.7,  Metering  Viscous 
Hydrocarbons,  Second  Edition,  May  1991, 
API  Stock  No.  852-30127,  Incorporated  by 
Reference  at:  §250.180(c)(6)(iii)(C). 

(36)  MPMS,  Chapter  7.2,  Dynamic 
Temperature  Determination,  First  Edition. 
June  1985,  API  Stock  No.  852-30142, 
Incorf)orated  by  Reference  at:  §  250.180 
(c)(6)(iv)(A)  and  (f)92)(iii)(A). 

(37)  MPMS,  Chapter  7.3,  Static 
Temperature  Determination  Using  Portable 
Electronic  Thermometers,  First  Edition,  July 
1985,  reaffirmed  March  1990,  API  Stock  No. 
852-30143,  Incorporated  by  Reference  at: 
$250,180  (c)(6)(iv)(B)  and  (f)(2)(iii)(B). 

(38)  MPMS,  Chapter  8.1,  Manual  Sampling 
of  Petroleum  and  Petroleum  Products, 
Second  Edition,  October  1989,  also  available 
as  /VNSI/ASTM  D  4057-88,  API  Slock  No. 
852-30161,  Incorporated  by  Reference  at: 
$250,180  (c)(6)(v)  and  (f)(2)(iv). 

(39)  MPMS,  Chapter  8. 2,  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products,  First  Edition,  April  1983, 
reaffirmed  August  1987  1987,  also  available 
as  ANSI/ASTM  D  4177,  API  Stock  No.  852- 
30162,  Incorporated  by  Reference  at: 
1250.180  (c)(6)(v)  and  (f)(2)(iv). 


(40)  MPMS,  Chapter  9.1,  HydruDeter  Test 
Method  for  Density,  Relative  Density 
(Specific  Gravity),  or  API  Gravity  of  Crude 
Petroleum  and  Liquid  Petroleum  Products, 
First  Edition,  June  1981,  reaffirmed  October 
1992,  also  available  as  ANSI/ASTM  D  1298, 
API  Stock  No.  852-30181,  Incorporated  by 
Reference  at  §  250.180  (c)(6)(vi)(A)  and 
(f)(2)(v)(A). 

(41)  MPMS,  Chapter  9.2,  Pressure 
Hydrometer  Test  Method  for  Density  or 
Relative  Density,  First  Edition,  April  1982, 
reaffirmed  October  1992,  API  Stock  No.  852- 
30182,  Incorporated  by  Reference  at: 

§  250.180  (c)(6)(vi)(B)  and  (f)(2)(v)(B). 

(42)  MPMS,  Chapter  10.1,  Determination  of 
Sediment  in  Crude  Oils  and  Fuel  Oils  by  the 
Extraction  Method,  First  Edition,  April  1981, 
reaffirmed  December  1993,  also  available  as 
ANSI/ASTIM  D  473,  API  Stock  No.  852- 
30201,  Incorporated  by  Reference  at: 

§  250.180  (c)  (6)  (vii)  (A)  and  (f)  (2)  (vi)  (A). 

(43)  MPMS,  Chapter  10.2,  Determination  of 
Water  in  Crude  Oil  by  Distillation,  First 
Edition,  April  1981,  reaffirmed  December 
1993,  also  available  as  ANSI/ASTM  D  4006, 
API  Stock  No.  852-30202,  Incorporated  by 
Reference  at:  §  250.180  (c)(6)(vii)(B)  and 
(0(2)(vi)(B). 

(44)  MPMS,  Chapter  10.3,  Determination  of 
Water  and  Sediment  in  Crude  Oil  by  the 
Centrifuge  Method  (Laboratory  Procedure), 
First  Edition,  April  1981,  reaffirmed 
December  1993.  also  available  as  ANSI/ 
ASTM  D  4007,  API  Stock  No.  852-30203. 
Incorporated  by  Reference  at:  §  250.180 
(c)(6)(vii)(C)  and  (f)(2)(vi)(C). 

(45)  MPMS,  Chapter  10.4,  Determination  of 
Sediment  and  Water  in  Crude  Oils  by  the 
Centiifuge  Method  (Field  Procedure),  Second 
Edition,  May  1988,  reaffirmed  December 
1993,  also  available  as  ANSI/ASTM  D  96, 
API  Stock  No.  825-30204,  Incorporated  by 
Reference  at:  $  250.180  (c)  (6)  (vii)  (D)  and  (f) 
(2)  (vi)  (D). 

(46)  MPMS,  Chapter  11.1,  Volume 
Correction  Factors,  Volume  I,  Table  5A — 
Generalized  Crude  Oils  and  JP-4  Correction 
of  Observed  API  Gravity  to  API  Gravity  at  60 
"F,  and  Table  6A— Generalized  Crude  Oils 
and  JP-4  Correction  of  Volume  to  60  °F 
Against  API  Gravity  at  60  "F  August  1980, 
reaffirmed  October  1993,  also  available  as 
ANSI/ASTM  D  1250,  API  Stock  No.  852- 
27000,  Incorporated  by  Reference  at: 

§  250.180  (c)  (6)  (viii)  (A),  (d)  (3)  (v)  (B),  and 
(f)  (2)  (vii). 

(47)  MPMS,  Chapter  11.2.1, 
Compressibility  Factors  by  Hydrocarbons:  0- 
90°  API  Gravity  Range,  First  Edition,  August 
1984,  reaffirmed  March  1990,  API,  Stock  No. 
852-27300,  Incorporated  by  Reference  at: 

§  250.180(c)  (6)  (viii)  (B). 

(48)  MPMS,  Chapter  11.2.2, 
Compressibility  Factors  for  Hydrocarbons: 
0.350-0.637  Relative  Density  (60)  ''F/60  °F) 
and  -50  "F  to  140  "F  Metering  Temperature, 
Second  Edition,  October  1986,  reaffirmed 
October  1992,  also  available  as  GPA  8286-86. 
API  Stock  No.  852-27307,  Incorporated  by 
Reference  at:  §  250.180(c)  (6)  (viii)  (C). 

(49)  MPMS,  Chapter  11.2.2,  Addendum, 
Compressibility  Factors  for  Hydrocarbons, 
Correlation  of  Vapor  Pressure  for  Commercial 
Natural  Gas  Liquids  (0.490-0.637  Relative 
Density  (60  °F/60  °F)  and  -50  'F  to  140  'F 


Metering  Temperature),  Second  Edition, 
October  1986,  reaffirmed  October  1992,  also 
available  as  GPA  TP-15,  API  Stock  No.  852- 
27300,  Incorporated  by  Reference  at: 
§  250.180(c)  (6)  (viii)  (C). 

(50)  MPMS,  Chapter  11.2.3,  Water 
Calibration  of  Volumetric  Provers.  First 
Edition,  August  1984,  reaffirmed  March 
1990,  API  Stock  No.  852-273 10, 4ncorporated 
by  Reference  at:  §  250.180  (d)  (3)  (iv). 

(51)  MPMS,  Chapter  12.2,  Calculation  of 
Liquid  Petroleum  Quantities  Measured  by 
Turbine  or  Displacement  Meters,  First 
Edition,  September  1981,  reaf&rmed  August 
1987,  also  available  as  ANSUAPl  MPMS 
12.2-1981,  API  Stock  No.  852-30302, 
Incorporated  by  Reference  at:  §  250.180 
(c)(6)(ix),  (d)  (3)  (v)  (A),  and  (d)  (3)  (v)  (C). 

(52)  MPMS,  Chapter  14.3,  Part  1,  General 
Equations  and  Uncertainty  Guidelines,  Third 
Edition,  September  1990,  also  available  as 
ANSI/ API  2530,  Part  1, 1991,  API  Stock  No. 
852-30350,  Incorporated  by  Reference  at: 

§  250.181(c)(1). 

(53)  MPMS,  Chapter  14.3,  Part  2, 
Specification  and  Installation  Requirements. 
Third  Edition,  February  1991,  also  available 
as  /VNSI/APl  2530,  Part  2, 1991,  API  Stock 
No.  852-30351,  Incorporated  by  Reference  at 
§  250.181(c)(1). 

(54)  MPMS,  Chapter  14.3,  Part  3,  Natural 
Gas  Applications,  Third  Edition.  August 
1992,  also  available  as  ANSI/ API  2530,  Part 
3,  API  Stock  No.  852-30353,  Incorporated  by 
Reference  at:  §  250.181(c)(1). 

(55)  MPMS,  Chapter  14.5,  Calculation  of 
Gross  Heating  Value,  Specific  Gravity,  and 
Compressibility  of  Natural  Gas  Mixtures 
From  Compositional  Analysis,  First  Edition, 
January  1981,  reaffirmed  October  1992,  also 
available  as  ANSI/ API  MPMS  14.5-1981, 
order  from  Gas  Processors  Association,  6526 
East  60th  Street,  Tulsa,  Oklahoma  74145, 
IncorpKjrated  by  Reference  at:  §  250.181(c)(1). 

(56)  MPMS,  Chapter  14.6,  Continuous 
Density  Measurement,  Second  Edition,  April 
1991,  API  Stock  No.  852-30346,  Incorporated 
by  Reference  at:  §  250.181(c)(1). 

(57)  MPMS,  Chapter  14.8,  Liquefied 
Petroleum  Gas  Measurement,  First  Edition, 
February  1983,  reaffirmed  March  1990.  API 
Stock  No.  852-30348,  Incorporated  by 
Reference  at:  §  250.181(c)(1). 

*  *         •         •         * 

3.  In  §  250.180.  paragraphs  (c)(6)(vi) 
and  (f)(2)(v)  are  revised  to  read  as 
follows: 

§  250. 1 80    IMeasurement  of  liquid 
hydrocartx>ns. 

*  »        *         •        * 

(c)  *  *  * 

(6)*  *   * 

(vi)(A)  Chapter  9.1,  Hydrometer  Test 
Method  for  Density.  Relative  Density 
(Specific  Gravity),  or  API  Gravity  of 
Crude  Petroleiun  and  Liquid  Petroleum 
Products; 

(B)  Chapter  9.2,  Pressiu*  Hydrometer 
Test  Method  for  Density  or  Relative 
Density; 

*  *        *        •        • 

(2)*    *   * 
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(v)(A)  Chapter  9.1,  Hydrometer  Test 
Method  for  Density,  Relative  Density 
(Specific  Gravity),  or  API  Gravity  of 
Crude  Petroleum  and  Liquid  Petroleum 
Products; 

(B)  Chapter  9.2,  Pressure  Hydrometer 
Test  Method  for  Density  or  Relative 
Density; 
•        *        »        *        » 

(FR  Doa  95-20242  Filed  8-16-95;  8:45  am) 
MUMQ  COOC  431»4M-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-«5-0iq 

RIN2115-AE47 

Drawt)ridge  Operation  Regulations; 
Okeechobee  Waterway,  Fort  Myers,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  governing  the 
Sanibel  Causeway  Drawbridge,  SR869, 
over  San  Carlos  Bay  at  Punta  Rassa.  This 
proposal  is  being  made  as  a  result  of 
complaints  about  extensive  highway 
traffic  delays  caused  by  bridge  openings. 
This  change  is  intended  to  relieve 
highway  congestion  while  still  meeting 
the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  October  16, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan),  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami,  FL 
33131-3050,  or  may  be  delivered  to 
Room  406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  305-536-6546. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ian  MacCartney,  Project  Manager, 
Bridge  Section,  at  (305)  536-6546. 

SUPPLEMENTARY  INFORMATION: 

Request  Cor  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-95-019J  and  the  specific 
section  of  this  proposal  to  which  each 


comment  applies,  and  give  the  reason 
for  each  comment  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
imboimd  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
boimd  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  pubUc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information.  The  principal 
persons  involved  in  drafting  this  document 
are  Mr.  Ian  MacCartney,  Project  Manager,  and 
Lieutenant  J.  M.  Losego,  Project  Counsel. 

Background  and  Purpose 

The  Sanibel  Causeway  Drawbridge 
which  crosses  San  Carlos  Bay, 
Okeechobee  Waterway  mile  151, 
presently  opens  on  signal  except  that 
from  11  a.m.  to  6  p.m.,  the  draw  opens 
only  on  the  quarter  hour  and  from  10 
p.m.  to  6  a.m.,  the  bridge  opens  on 
demand  with  a  5  minute  delay.  In 
February,  1995,  the  Director  of  the  Lee 
County  Department  of  Transportation 
requested  Xhe  bridge  opening  schedule 
between  7  a.m.  and  7  p.m.  daily  be 
changed  to  open  only  on  the  hour  and 
30  minutes  after  the  hour.  Bridge  logs 
and  highway  traffic  data  were  provided 
to  the  Coast  Guard  in  support  of  this 
request. 

A  comparison  of  highway  traffic 
volumes  between  1985  and  1993 
indicated  there  has  been  an  overall 
increase  in  traffic  voliune  with  current 
levels  periodically  exceeding  highway 
capacity  on  weekday  afternoons  during 
the  winter  season  without  any  bridge 
openings.  The  niunber  of  bridge 
openings  continue  to  average  less  than 
two  per  hour  with  a  maximum  of  4 
openings  per  hour  being  experienced 
periodicaUy  diuing  the  winter  season. 
Based  on  analysis  of  the  highway  traffic 
and  bridge  opening  data  provided  by 
Lee  County,  the  Coast  Guard  has 
determined  that  a  change  in  the  bridge 
opening  regulations  is  weuranted. 


Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  reduce 
the  number  of  potential  openings  by 
authorizing  the  drawbridge  to  open  only 
on  the  hotir,  20  minutes  after  the  hour 
and  40  minutes  after  the  hour  from  7 
a.m.  to  7  p.m.  daily  instead  of  the 
existing  15  minute  daily  schedule.  This 
change  is  intended  to  relieve  highway 
congestion  while  still  meeting  the 
reasonable  needs  of  navigation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(al(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order. 

It  is  not  significant  under  the 
regulatory  poficies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  (44  FR  11040; 
February  26,  1979)  is  imnecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposal  will  have 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  quafifies  and  in  what 
way  and  to  what  degree  this  proposal 
will  economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federafism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e(32)  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Cat^orical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l{g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

'   2.  In  §  117.317,  paragraph  (j)  is 
revised  to  read  as  follows: 

§117.317    Okeechot)ee  Waterway. 

»        •        •        «        • 

(j)  Sanibel  Causeway  bridge,  mile  151 
at  Punta  Rassa.  The  draw  shall  open  on 
signal;  except  that  from  7  a.m.  to  7  p.m., 
the  draw  need  open  only  on  the  hour, 
twenty  minutes  past  the  hour,  and  40 
minutes  past  the  hour.  From  10  p.m.  to 
6  a.m.  the  draw  wiU  open  on  signal  if 
at  least  a  five  minute  advance  notice  is 
given.  Exempt  vessels  shall  be  passed  at 
any.  time. 

Dated:  )uly  21, 1995. 
R.T.  Rufe,  Ir., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 
(FR  Doc.  95-20359  Filed  8-16-95;  8:45  am] 

BILUNQ  CODE  4«10-14-M 


33  CFR  Part  117 

[CQD07-94-85I 

RIN211&-AE47 

Drawbridge  Operation  Regulations; 
Okeechobee  Waterway,  FL 

AOENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  regulations  governing  the 
operation  of  the  Florida  East  Coast 
railroad  bridge,  at  mile  38.0,  at  Port 
Mayaca,  Florida,  by  removing  the 
authorization  for  automatic  operation 
and  returning  the  draw  to  manual 
operation.  Decreased  use  of  the  rail  line 
has  prompted  the  bridgeowner  to 
propose  onsite  manual  operation  of  this 
drawbridge  for  more  efficient 
operations.  This  action  should 
accommodate  the  needs  of  railroad 
traffic,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  October  16, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
deUvered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
hoUdays.  The  telephone  number  is  (305) 
536-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Paskowsky,  Project  Manager, 
Bridge  Section  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-94-85]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
appUes,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
aU  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments  received. 

The  Coast  Guard  plans  no  pubUc 
hearing.  Persons  may  request  a  pubUc 
hearing  by  writing  to  Mr.  Walt 
Paskowsky  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 


beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  pubfic  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information.  The  principal 
persons  involved  in  drafting  this  document 
are  Walter  Paskowsky,  Project  Manager,  and 
LT ).  M.  Losego,  Project  Counsel. 

Background  and  Purpose 

This  bridge  presently  is  remotely 
controlled  by  a  railroad  dispatcher  in  St. 
Augustine,  Florida.  The  draw  is 
normally  in  the  fully  open  position 
displaying  flashing  green  Ughts  to 
indicate  that  vessels  may  pass.  When  a 
train  approaches  the  bridge,  the  fights 
go  to  flashing  red  and  a  horn  sounds 
four  blasts,  and  then  repeats  four  blasts. 
After  an  eight  minute  delay,  the  draw 
lowers  and  locks,  providing  the 
scanning  equipment  reveals  nothing 
under  the  (Uaw.  The  draw  remains 
down  for  a  period  of  eight  minutes  or 
while  all  circuits  are  occupied.  After  the 
train  has  cleared,  the  draw  opens  and 
the  fights  return  to  flashing  green. 
Because  of  declining  usage  of  the  rail 
line,  the  bridgeov\mer,  Florida  East  Coast 
Railroad,  has  requested  permission  to 
operate  the  span  manually. 

Discussion  of  Proposed  Amendment 

The  draw  would  continue  to  normally 
remain  in  the  fully  open  position 
displaying  flashing  green  fights  to 
indicate  vessels  may  pass.  When  a  train 
approaches  the  bridge,  it  would  stop 
and  the  train  crew  would  observe  the 
waterway  for  boat  traffic.  Upon  manual 
signal  the  navigation  Ughts  would  go  to 
flashing  red,  the  horn  would  sound  four 
blasts,  pause,  then  repeat  four  blasts, 
then  without  delay  the  bridge  would  be 
lowered,  providing  scanning  equipment 
reveals  nothing  under  the  draw.  After 
the  span  is  lowered  and  locked  the  train 
would  proceed  across,  and  when  the 
last  car  in  the  train  has  cleared  the 
approach  track  circuit,  the  span  would 
raise  automatically.  The  entire  bridge 
operation  from  span  down  to  span  up 
would  take  about  13  minutes. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poficies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
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expects  the  economic  impact  of  this 
.  proposal  to  be  so  minimal  that  a  full 
regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  (44  FR  11040; 
February  26, 1979)  is  imnecessary.  We 
conclude  this  because  of  the  infrequent 
operation  of  the  draw. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  imder  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  the  proposal  to  be 
minimal  the  Coast  Guard  certifies  under 
5  U.S.C.  605(b)  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
histruction  M16475.1B,  promulgation  of 
operating  requirements  or  procedures 
for  drawbridges  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
where  indicated  in  the  ADDRESSES 
section. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.317  paragraph  (f)  is  revised 
to  read  as  follows: 

$117,317    Okeechobee  Waterway. 

*  *        »        *        * 

(f)  Florida  East  Coast  Raifroad  bridge, 
mile  38,  at  Port  Mayaca. 

(1)  The  draw  is  not  constantly  tended. 

(2)  The  bridge  is  normally  in  the  fully 
open  position  displaying  flashing  green 
Ughts  to  indicate  that  vessels  may  pass. 

(3)  When  a  train  approaches  the 
bridge  it  will  stop  and  a  crewmember 
will  observe  the  waterway  for 
approaching  vessels,  which  will  be 
allowed  to  pass.  Upon  manual  signal, 
the  bridge  lights  will  go  to  flashing  red, 
and  the  horn  will  sound  four  blasts, 
pause,  then  repeat  four  blasts,  then  the 
draw  will  lower  and  lock,  providing 
scanning  equipment  reveals  nothing 
under  the  span. 

(4)  After  the  train  has  cleared,  the 
draw  will  open,  and  the  lights  will 
return  to  flashing  green. 

•  *        »        «        * 

Dated:  July  26, 1995. 
RogerT.  Rufe,  Ir., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  95-20361  Filed  8-16-95;  8:45  am) 

BILUNO  CODE  4aiO-1«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1516  and  1552 

[FRL-5277-5J 

Acquisition  Regulation;  Cost-Sharing 
Contracts 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
add  coverage  to  the  EPA  Acquisition 
Regulation  (EPAAR)  on  cost-sharing 
contracts.  This  rule  is  necessary  to 
provide  Contracting  Officers  guidance 
for  awarding  and  administering  cost- 
sharing  contracts. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  October  16, 1995. 

ADDRESSES:  Comments  sliould  be 
addressed  to  the  Environmental 
Protection  Agency,  401  M  SUeet,  SW., 
Washington,  DC  20460.  attn:  Paul 
Schaffer  (Mail  Code  3802F).  Comments 
may  also  be  transmitted  electronically 
by  electronic  mail  (e-mail)  to 


Schaffer.paul  @  epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  will  also  be 
accepted  on  disk  in  Wordperfect  in  5.1 
file  format  or  ASCII  file  format.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  the  proposed 
rule  may  be  filed  onfine  at  many  Federal 
Deposit  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schaffer  at  (202)  260-9032. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Cost-sharing  applies  only  to  contracts 
awarded  by  EPA  in  which  the 
Government  and  contractor  agree  to 
share  in  the  costs  of  a  project.  Cost- 
sharing  is  relevant  when  a  contractor 
has  the  opportunity  to  acquire 
technology,  expertise  or  other  benefits 
which  will  enable  the  contractor  to 
profit  after  contract  completion. 
Generally,  potential  benefits  to  the 
contractor  are  less  likely  where  basic 
research  is  involved  and  the  extent  of 
commercial  application  is  unknown. 

B.  Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  no 
review  is  required  at  the  Office  of 
Information  and  Regulatory  Affairs 
writhin  OMB. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
propose  any  information  collection 
requirements  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  this  proposed  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  primarily 
establishes  EPA  policies  and  internal 
procedures  for  awarding  and 
administering  cost  sharing  contracts. 
The  proposed  contract  clause  will 
require  small  entities  to  maintain 
records  for  costs  claimed  as  its  cost 
share. 

Most  small  entities  should  presently 
be  compiUng  information  in  their 
accoimting  systems  for  all  costs 
incurred  under  cost  reimbursable 
contracts  in  order  to  monitor  financial 
progress  under  a  contract.  Any 
adjustments  to  existing  accounting 
systems  should  require  only  minimal 
cost  and  effort.  The  EPA  certifies  this 
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rule  will  have  no  significant  impact  on 
small  entities.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

E.  Unfunded  Mandates 

This  proposed  rule  will  not  impose 
imfunded  mandates  on  state  or  local 
entities,  or  others. 

List  of  Subjects  in  48  CFR  Parts  1516 
and  1552 

Government  procurement. 
Solicitation  provisions  and  contract 
clauses. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  15  of  Tide  48  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1516  and  1552  continues  to  read  as 
follows: 

Authority:  Sec  205(c),  63  Stat  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1516.303  is  added  to  read 
as  follows: 

1516.303    Cost-Sharing  contracts. 

1516.303-71    Definition. 

Cost-sharing  is  a  generic  term 
denoting  any  situation  where  the 
Government  does  not  fully  reimburse  a 
contractor  for  all  allowable  costs 
necessary  to  accompUsh  the  project 
under  the  contract.  This  term 
encompasses  cost-matching  and  cost- 
limitations,  in  addition  to  cost-sharing. 
Cost-sharing  does  not  include  usual 
contractual  limitations  such  as  indirect 
cost  ceilings  in  accordance  with  FAR 
42.707,  or  ceiUngs  on  travel  or  other 
direct  costs.  Cost-sharing  contracts  may 
be  required  as  a  result  of  Congressional 
mandate. 

1516.303-72    Policy. 

(a)  The  Agency  shall  use  cost-sharing 
contracts  where  the  principal  purpose  is 
ultimate  commercialization  and 
utilization  of  technologies  by  the  private 
sector.  There  should  also  be  a 
reasonable  expectation  of  future 
economic  benefits  for  the  contractor  and 
the  Government  beyond  the 
Government's  contract. 

(b)  Cost-sharing  may  be  accompUshed 
by  a  contribution  to  either  direct  or 
indirect  costs,  provided  such  costs  are 
reasonable,  allocable  and  allowable  in 
accordance  with  the  cost  principles  of 
the  contract.  Allowable  costs  which  are 
absorbed  by  the  contractor  as  its  share 
of  contract  costs  may  not  be  charged 
directly  or  indirectly  to  the  Agency  or 
the  Federal  government. 

(c)  Unsolicited  proposals  will  be 
considered  on  a  case-by-case  basis  by 
the  Contracting  Officer  as  to  the 
appropriateness  of  cost-sharing. 


1 51 6.303-73    Types  of  cost-sharing. 

(a)  Cost-sharing  may  be  accompUshed 
in  various  forms  or  combinations.  These 
include,  but  are  not  limited  to:  cash 
outlays,  real  property  or  interest  therein, 
personal  property  or  services,  cost 
matching,  or  other  in-kind 
contributions. 

(b)  In-kind  contributions  represent 
non-cash  contributions  provided  by  the 
performing  contractor  which  would 
normally  bie  a  charge  against  the 
contract.  While  in-kind  contributions 
are  an  acceptable  method  of  cost- 
sharing,  should  the  booked  costs  of 
property  appear  unreaUstic,  the  fair 
market  value  of  the  property  shall  be 
determined  pursuant  to  1516.303-74. 

(c)  In-kind  contributions  may  be  in 
the  form  of  personal  property 
(equipment  or  suppUes)  or  services 
which  are  directly  beneficial, 
specifically  identifiable  and  necessary 
for  the  performance  of  the  contract.  In- 
kind  contributions  must  meet  all  of  the 
following  criteria  before  acceptance. 

(1)  Be  verifiable  fit)m  the  contractor's 
books  and  records; 

(2)  Not  be  included  as  contributions 
under  any  other  Federal  contract; 

(3)  Be  necessary  to  accomplish  project 
objectives; 

(4)  Provide  for  types  of  charges  that 
would  otherwrise  be  allowable  under 
apphcable  Federal  cost  principles 
appropriate  to  the  contractor's 
organization;  and 

(5)  Not  be  paid  for  by  the  Federal 
Government  under  any  contract, 
agreement  or  grant. 

1516.303-74    Determining  the  value  of  in- 
kind  contributions. 

In-kind  contributions  accepted  &t)m  a 
contractor  will  be  addressed  on  a  case- 
by-case  basis  provided  the  established 
values  do  not  exceed  fair  market  values. 

(a)  Where  the  Agency  receives  title  to 
donated  land,  building,  equipment  or 
supplies  and  the  property  is  not  fully 
consumed  during  performance  of  the 
contract,  the  Contracting  Officer  should 
establish  the  property's  value  based  on 
the  contractor's  booked  costs  (i.e., 
acquisition  cost  less  depreciation,  if 
any)  at  the  time  of  donation.  If  the 
booked  costs  reflect  unreaUstic  values 
when  compared  to  current  market 
conditions,  the  Contracting  Officer  may 
estabUsh  another  appropriate  value  if 
supported  by  an  independent  appraisal 
of  the  fair  market  value  of  the  donated 
property  or  property  in  similar 
condition  and  circumstances. 

(b)  The  Contracting  Officer  will 
monitor  reports  of  in-kind  costs  as  they 
are  incurred  or  recognized  during  the 
contract  period  of  performance  to 
determine  that  the  value  of  in-kind 


services  does  not  exceed  fair  market 
values. 

(c)  The  value  of  any  services  or  the 
use  of  personal  or  real  property  donated 
by  a  contractor  should  be  estabUshed 
when  necessary  in  accordance  virith 
generally  accepted  accounting  poUdes 
and  Federal  cost  principles. 

151 6.303-75    Amount  of  cost-sharing. 

(a)  Contractors  should  contribute  a 
reasonable  amount  of  the.total  project 
cost  covered  under  the  contract.  The 
ratio  of  cost  participation  should 
correlate  to  the  apparent  advantages 
available  to  performers  and  the 
proximity  of  implementing 
commerciaUzation,  i.e.,  the  higher  the 
potential  for  future  profits,  the  higher 
the  contractor's  share  should  be. 

(b)  Fee  will  not  be  paid  to  the 
contractor  or  any  member  of  the 
contractor  team  (subcontractors  and 
consultants)  which  has  a  substantia  and 
direct  interest  in  the  contract,  or  is  in  a 
position  to  gain  long  term  benefits  from 
the  contract.  A  vulnerability  the 
Contracting  Officer  should  consider  in 
reviewing  a  prime  contractor's  request 
for  consent  to  subcontract  is  whether 
subcontractors  under  prime  cost-sharing 
contracts  have  a  significant  direct 
interest  in  the  contract  to  gain  long-term 
benefits  from  the  contract. 

(c)  The  Contracting  Officer,  with  the- 
input  of  technical  experts,  may  consider 
the  following  factors  in  determining 
reasonable  levels  of  cost  sharing: 

(1)  The  availability  of  the  technology 
to  competitors; 

(2)  Improvements  in  the  contractor's 
market  share  position; 

(3)  The  time  and  risk  necessary  to 
achieve  success; 

(4)  If  the  results  of  the  project  involve 
patent  rights  which  could  be  sold  or 
licensed; 

(5)  If  the  contractor  has  non-Federal 
sources  of  funds  to  include  as  cost 
participation;  and 

(6)  If  the  contractor  has  the 
production  and  other  capabilities  to 
capitaUze  the  results  of  the  project. 

(d)  A  contractor's  cost  participation 
can  be  provided  by  other  subcontractors 
with  which  it  has  contractual 
arrangements  to  perform  the  contract  as 
long  as  the  contractor's  cost-sharing  goal 
is  met. 

1 51 6.303-76    Fee  on  cost-sharing 
contracts  by  subcontractors. 

(a)  Subcontractors  under  prime  cost- 
sharing  contracts  who  do  not  have  a 
significant  direct  interest  in  the  contract 
or  who  axe  not  in  a  position  to  gain 
long-term  benefits  from  the  contract 
mav  earn  a  fee. 

(d)  Contracting  Officers  should  be 
alert  to  a  potential  vulnerabiUty  for  the 
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Government  under  cost-sharing 
contracts  when  evaluating  proposed 
subcontractors  or  consenting  to  a 
subcontract  during  contract 
administration,  where  the  subcontractor 
is  a  wholly-owned  subsidiary  of  the 
prime.  The  vulnerabiUty  consists  of  the 
subsidiary  earning  a  large  amoimt  of  fee. 
which  could  be  retiuned  to  the  prime 
through  stock  dividends  or  other 
intercompany  transactions.  This  could 
circumvent  the  objective  of  a  cost- 
sharing  contract. 

1516.303-77    Administrative  requireiiMnts. 

(a)  The  initial  Procurement  Request 
shall  reflect  the  total  estimated  cost  of 
the  cost-sharing  contract.  The  face  page 
of  the  contract  award  shall  indicate  the 
total  estimated  cost  of  the  contract,  the 
Contractor's  share  of  the  cost,  and  the 
Government's  share  of  the  cost. 

(b)  The  manner  of  cost-sharing  and 
how  it  is  to  be  accomplished  shall  be  set 
forth  in  the  contract.  Additionally, 
contracts  which  provide  for  cost-sharing 
shall  require  the  contractor  to  maintain 
records  adequate  to  reflect  the  natiu-e 
and  extent  of  their  cost-sharing  as  well 
as  those  costs  charged  the  Agency.  Such 
records  may  be  subject  to  an  Agency 
audit. 

3.  Section  1516.307  is  amended  to 
add  paragraph  (c)  to  read  as  follows: 

1516.307    Contract  clauses. 


(c)  The  Contracting  Officer  shall  insert 
the  clause  at  1552.216-75,  Estimated 
Cost  and  Cost-Sharing,  in  solicitations 
and  contracts  where  the  total  incurred 
costs  are  shared  by  the  contractor  on  a 
straight  percentage  basis.  The 
Contracting  Officer  may  develop  other 
clauses,  as  appropriate,  following  the 
same  approach,  but  reflecting  different 
cost-sharing  arrangements  negotiated  on 
specific  contract  actions. 

4.  Subpart  1516.3  is  amended  by 
adding  section  1516.370  to  read  as 
follows: 

1 51 6.370    Solicitation  provision. 

The  soUdtation  document  shall  state 
whether  any  cost-sharing  is  required, 
and  may  set  forth  a  target  level  of  cost- 
sharing.  Although  technical 
considerations  are  normally  most 
important,  the  degree  of  cost-sharing 
may  be  considered  in  a  selection 
decision  when  cost  becomes  a 
determinative  factor  in  a  selection 
decision. 

5.  Part  1552  is  amended  to  add 
section  1552.216-75  to  read  as  follows: 


1 552.21 6-75    Estimated  cost  and  cost- 
siiarlng. 

As  prescribed  in  1516.307(c),  insert  a 
clause  to  read  substantially  the  same  as 
follows: 

Estimated  Cost  and  Cost-Sharing  (Aug  1995) 

(a)  The  total  estimated  cost  of  performing 

the  worlc  imder  this  contract  is  S . 

The  Contractor's  share  of  this  cost  shall  not 

exceed  S .  The  Government's  share  of 

this  cost  shall  not  exceed  $ 


(bl  For  performance  of  the  work  under  the 
contract,  the  Contractor  shall  be  reimbursed 

for  not  more  than percent  of  the  cost 

of  performance  determined  to  be  allowable 
under  the  Allowable  Cost  and  Payment 
clause.  The  remaining  balance  of  allowable 
cost  shall  constitute  the  Contractor's  share. 

(c)  Fee  shall  not  be  paid  to  the  prime 
contractor  under  this  cost-sharing  contract. 

(d)  The  Contractor  shall  maintain  records 
of  all  costs  incurred  and  claimed  for 
reimbursement  as  well  as  any  other  costs 
claimed  as  part  of  its  cost  share.  Those 
records  shall  be  subject  to  audit  by  the 
Government. 

(e)  Costs  contributed  by  the  Contractor 
shall  not  be  charged  to  the  Government 
under  any  other  contract,  grant  or  agreement 
(including  allocation  to  other  contracts  as 
part  of  an  independent  research  and 
development  program)  nor  be  included  as 
contributions  under  any  other  Federal 
contract. 

(End  of  Clause) 

Dated:  August  9, 1995. 

Jeanette  L.  Brown, 

Acting  Director,  Office  of  Acquisition 
Management. 

[FR  Doc.  95-20230  Filed  8-16-95;  8:45  am] 

aiUJNQ  CODE  666»-«(M> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docicet  No.  95-65;  Notice  1] 

RIN  2127-AF72 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation, 
ACTION:  Request  for  comments: 
correction. 


SUMMARY:  On  July  24. 1995.  NHTSA 
published  a  document  requesting 
comments  about  devices  that  remove 
water  and  other  contaminants  fix)m  air 
brake  systems.  The  agency  has  since  * 
learned  that  the  docket  number  in  the 
heading  of  that  document  is  incorrect. 
(60  FR  37864)  Today's  document 
corrects  the  docket  niunber  to  read 


"(Docket  No.  95-€5;  Notice  1]".  The 
July  24. 1995  document  had  read 
"(Docket  No.  95-57;  Notice  1]". 
EFFECTIVE  DATE:  The  correction  to  the 
July  24. 1995  document  is  effective  on 
August  17. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington,  DC 
20590  (202-366-5274). 

Issued  on  August  11. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  95-20346  Filed  8-16-95;  8:45  am] 

BIUJNG  CODE  4910-69-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  625 
[I.D.081195A] 


Summer  Flounder  Fishery;  Notice  of 
Availability;  Amendment  7 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  to 
advise  the  public  that  the  Mid-Atlantic 
Fishery  Management  Coimcil  (Coimcil) 
has  submitted  Amendment  7  to  the 
Fishery  Management  Plan  for  Stunmer 
Flounder  (FMP)  for  Secretarial  review 
and  is  requesting  comments  from  the 
public.  The  Amendment  would  revise 
the  fishing  mortality  rate  reduction 
schedule  for  summer  flounder.  Copies 
of  the  Amendment  may  be  obtained 
from  the  Coimcil  (see  ADDRESSES). 
DATES:  Comments  must  be  received  on 
or  before  October  10. 1995. 
ADDRESSES:  Send  comments  to  Dr. 
Andrew  Rosenberg.  Regional  Director. 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office.  1  Blackburn 
Drive.  Gloucester.  MA  01930-3799. 
Mark  the  outside  of  the  envelope 
"Comments  on  Summer  Flounder 
Plan." 

Copies  of  Amendment  7.  the 
environmental  assessment  and  thb 
regulatory  impact  review  are  available 
from  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council.  Room  2115, 
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Federal  Building,  300  S.New  Street. 
Dover,  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone.  Fishery  Policy 
Analyst.  508-281-9221. 
SUPPI^MENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  that  each 
fishery  management  council  submit  any 
fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  the  plan  or  amendment, 
immediately  make  a  preliminary 
evaluation  of  whether  the  Amendment 
is  sufficient  to  warrant  continued 
review,  and  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
pubUc  review  and  comment.  The 
Secretary  will  consider  the  pubUc 
comments  in  determining  whether  to 
approve  the  amendment. 

Amendment  2  to  the  FMP  enacted  a 
broad  spectrum  of  measures  to  stop 
overfishing  and  allow  the  stock  to 
rebuild.  These  measures  include  a 
fishing  mortality  rate  (F)  reduction 
schedule.  The  reduction  schedule  was 
set  at  F  of  0.53  for  1993-1995.  and  Fm„ 
(0.23)  in  1996  and  thereafter.  F^ax  is  the 
biological  reference  point  that 
corresponds  to  the  level  of  fishing 
mortality  that  produces  the  maximum 
yield  per  recruit.  The  schedule  was 
developed  and  adopted  by  the  Coimcil 
and  the  Atlantic  States  Marine  Fisheries 


Commission  (ASMFC)  after  lengthy 
deUberations.  It  was  deemed  an 
appropriate  balance  between  effective 
reduction  in  fishing  mortaUty  and  short- 
term  economic  burdens  placed  on 
participants  in  the  fishery. 

The  Council  and  ASMFC  conducted 
analyses  of  the  fishing  mortality  rate 
reduction  schedules  during  the 
development  of  Amendment  2.  Based 
on  these  analyses,  the  Council  believed 
that  by  the  fourth  year  of  the  rebuilding 
schedule  (1996),  the  level  of  rebuilding 
in  the  stock  would  offset  any  significant 
reductions  in  the  total  coastwide 
commercial  and  recreational  quota 
(quota).  That  is.  it  was  assumed  that  the 
stock  growth  from  years  1  to  3  would  be 
large  enough  that  by  1996.  the  quota 
would  not  be  significantly  different 
from  the  1995  level  even  with  the 
reduction  in  the  mortahty  rate. 

However,  although  the  stock  has 
rebuHt  from  its  1989  low  level,  it  has 
not  recovered  to  the  extent  projected. 
Lower  than  expected  recruitment  levels 
in  1993.  and  redirected  exploitation 
patterns  on  more  ages  0  and  1  fish, 
produced  a  higher  F  than  expected. 
Thus,  in  order  to  reach  the  target  F  of 
0.23  in  1996.  the  resulting  quota  would 
be  approximately  11  million  pounds 
(4.990  mt).  or  about  a  50%  reduction 
from  the  1995  quota.  Because  of  the 
magnitude  of  this  reduction,  and  the 
resulting  short-term  negative  economic 
burdens  on  industry,  the  Council  and 
ASMFC  initiated  a  reexamination  of  the 
fishing  mortality  rate  reduction 
schedule  for  summer  flounder. 


Amendment  7,  if  approved,  would 
revise  the  fishing  mortality  rate 
reduction  schedule  for  summer  flounder 
by  deferring  attainment  of  Fm«x  until 
1998.  This  will  allow  for  more  stable 
landings  from  one  year  to  the  next.  This 
change  will  alleviate  short-term  negative 
economic  impacts  on  the  industry,  yet 
slow  the  rate  of  stock  rebuilding  only 
slightly.  The  Council  and  ASMFC  have 
adopted  the  following  strategy:  the 
fishing  mortality  rate  would  be  reduced 
from  the  1995  target  (0.53)  to  0.41  in 
1996.  0.3  in  1997.  and  Fm.,  in  1998  and 
beyond.  In  addition,  the  Amendment 
specifies  that  the  quota  for  1996  and 
1997  could  not  exceed  18.51  million 
pounds  (8.400  mt).  This  cap  on  the 
quota  could  result  in  an  F  in  1996  and 
1997  lower  than  0.41  and  0.3 
respectively,  but  would  not  exceed 
these  values.  A  quota  level  above  the 
cap  could  be  set  in  1996  or  1997  only 
if  the  resulting  quota  had  an  associated 
F  of  0.23. 

The  receipt  date  for  this  Amendment 
is  August  10, 1995.  Proposed 
regulations  to  implement  this 
Amendment  are  scheduled  to  be 
published  within  15  days  of  the  receipt 
date. 

Autliority:  16  U.S.C.  1801  et  seq. 

Dated:  August  11, 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-20377  Filed  8-14-95;  3:19  pm) 
BILUNQ  CODE  )S1»-22-F 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  Of 
proposed  mles  that  are  appllcat)te  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  in  tNs 
section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting  Cancellation 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972 
(Public  Law  92-463,  86  Stat.  770-776), 
as  amended,  the  Cooperative  State 
Research,  Education  and  Extension 
Service  announces  the  cancellation  of 
the  following  meeting: 

Name:  National  Agricultural  Research 
Extension  Users  Advisory  Board  (hereafter 
referred  to  as  the  UAB). 

Date:  August  23-25, 1995. 

Time:  August  23-1:00  p.m.— 5:00  p.m.; 
August  24-8:00  a.m.— 5:00  p.m.;  August  25- 
8:00  a.m. — 12  noon. 

Place:  Holiday  Inn,  Ft.  Washington,  PA, 
and  tours  of  research  facilities  at 
Philadelphia  and  surrounding  areas. 

Action:  This  meeting  has  been 
CANCELLED. 

Contact  Person:  Ms.  Marshall  Tarkington, 
Executive  Director,  Research,  Education,  and 
Economics  Advisory  Committees,  Room 
316A,  Administration  Building,  U.S. 
Department  of  Agriculture.  Washington,  DC 
20250-2255;  Telephone  (202)  720-3684. 

Done  in  Washington,  D.C,  this  10th  day  of 
August  1995. 

William  D.  Carlson, 

Acting  Administrator. 

(FR  Doc.  95-20349  Filed  8-16-95;  8:45  am] 

BILUNQ  COOe  3410-22-M 


Forest  Service 

Eight  Fathom  Timber  Sale(s),  Tongass 
National  Forest,  Chatham  Area,  Sitita. 
Alaska 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  public  hearing  for 
subsistence  testimony. 


SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  hold 
Public  Hearings  in  Tenakee  Springs. 
Hoonah,  and  Gustavus,  Alaska,  for 
subsistence  testimony  regarding  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Eight  Fathom  Timber 
Sale(s). 

DATES:  Public  Hearings  will  be  held  at 
7  p.m.  in  the  following  communities 
and  locations:  in  Tenakee  Springs, 
Alaska,  on  September  12, 1995.  in  the 
Conununity  Hall;  in  Hoonah.  Alaska,  on 
September  13, 1995.  in  the  City  Council 
Chambers;  and,  in  Gustavus.  Alaska,  on 
September  14. 1995,  in  the  Gustavus 
School. 

SUPPLEMENTARY  INFORMATION:  The 

Hearings  are  intended  to  meet 
Subsistence  Evaluation  requirements 
outlined  in  Section  810.  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA). 

The  Hearings  are  designed  to  receive 
testimony  from  individuals,  agencies 
and  organizations  on  the  alternatives 
proposed  in  the  DEIS  for  the  Eight 
Fathom  Project  Area,  and  how  these 
alternatives  may  potentially  affect  users 
of  subsistence  resources  of  the  Eight 
Fathom  Project  Area.  The  ANILCA 
Section  810  subsistence  evaluation  and 
findings  are  detailed  in  the  DEIS. 

Written  subsistence  testimony  is  just 
a  acceptable  as  oral  testimony.  Send 
written  testimony  to  Eight  Fathom 
Planning  Team.  Forest  Service.  204 
Siginaka  Way.  Sitka.  Alaska.  99835. 

The  DEIS  was  released  on  August  4. 
1995  and  comments  concerning  the 
DEIS  must  be  received  by  September  19. 
1995.  Copies  of  the  DEIS  and  further 
information  is  available  from  the  Eight 
Fathom  Planning  Team.  U.S.  Forest 
Service.  204  Siginaka  Way,  Sitka, 
Alaska,  99835.  (907)  747-6671. 

Dated:  August  10. 1995. 
Gary  A.  Morrison, 
Forest  Supervisor. 
[FR  Doc.  95-20455  Filed  8-16-95;  8:45  am] 

BJLUNQ  COOE  3410-1 1-M 


Northwest  Baranof  Timber  Sale(s), 
Tongass  National  Forest,  Chatham 
Area,  Sitka  Ranger  District,  Sitka, 
Alaska 

AGENCY:  Forest  Service.  USDA. 
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Vol.  60.  No.  159 
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ACTION:  Notice  of  public  hearings  for 
subsistence  testimony  and  public 
comment. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  hold 
Open  Houses  and  Public  Hearings  in 
Sitka,  Alaska,  for  subsistence  testimony 
and  pubhc  comment  regarding  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Northwest  Baranof  timber  sale(s) 
in  Sitka,  Alaska.  The  Hearings  are 
intended  to  meet  subsistence  evaluation 
requirements  outlined  in  Section  810, 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA). 
DATES:  A  Public  Hearing  will  be  held  in 
Sitka,  Alaska,  on  Monday,  September 
11, 1995  at  the  Alaska  Native 
Brotherhood  Hall.  A  second  Public 
Hearing  will  be  held  in  Sitka,  Alaska,  on 
Wednesday,  September  27, 1995  in  the 
Maksoutoff  Room  in  the  Centennial 
Building,  330  Harbor  Drive.  Both 
Hearings  will  be  held  from  7  to  9  p.m. 
Open  Houses  will  preceed  each  Hearing 
to  allow  participants  an  opportunity  to 
review  and  discuss  the  five  alternatives 
for  the  Northwest  Baranof  Project  Area 
presented  in  the  Draft  EIS.  Both  Open 
Houses  will  be  held  from  3  to  7  p.m.  at 
the  same  location  as  the  Hearings. 

At  the  Hearing,  written  subsistence 
testimony  is  equally  as  acceptable  as 
oral  testimony.  If  individuals  are  unable 
to  attend  the  Hearings,  written 
testimony  regarding  subsistence  may  be 
submitted.  In  either  case,  written 
testimony  must  be  received  by  5  p.m.  on 
October  2, 1995.  It  should  be  sent  to 
James  Thomas,  Team  Leader,  USDA 
Forest  Service,  204  Siginaka  Way,  Sitka. 
Alaska,  99835. 

SUPPLEMENTARY  INFORMATION:  The 
Hearings  are  designed  to  receive  oral  or 
written  testimony  from  individuals, 
agencies,  and  organizations  on  the 
alternatives  proposed  in  the  Draft  EIS 
for  the  Northwest  Baranof  Timber  Sale, 
and  how  these  alternatives  may 
potentially  affect  users  of  subsistence 
resources  in  the  Northwest  Baranof 
Project  Area.  The  ANILCA  Section  810 
subsistence  evaluation  for  the 
Northwest  Baranof  Draft  EIS  produced  a 
finding  of  a  significant  possibility  of  a 
significant  restriction  on  the  subsistence 
use  of  deer  in  the  Project  Area  for  the 
community  of  Sitka.  The  evaluation  and 
findings  are  detailed  in  the  Draft  EIS. 
The  Draft  EIS  was  released  on  August 
11, 1995.  Comments  concerning  the 
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Draft  EIS  must  be  received  by  October 
2, 1995.  Copies  of  the  Draft  EIS  and 
further  information  are  available  ftt)m 
the  Northwest  Baranof  Plaiming  Team, 
USDA  Forest  Service,  204  Siginaka 
Way,  Sitka.  Alaska.  99835.  (907)  747- 
6671.  For  further  information  call  (907) 
747-6671. 

Dated:  August  7, 1995. 
Jamw  S.  Franzel, 

District  Ranger,  Sitka  Ranger  District. 

(FR  Doc.  95-20457  Filed  8-16-95;  8:45  am] 

BILUNG  COOe  3410-1 1-M 


Wildcat  River  Advisory  Commission; 
Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Wildcat  River  Advisory 
Commission  will  meet  at  the  Jackson 
Town  Hall  in  Jackson.  New  Hampshire, 
on  September  20, 1995.  The  purpose  of 
the  meeting  is  to  continue  with  the 
development  of  a  Draft  River 
Management  Plan  for  administration  of 
the  designated  Wild  and  Scenic  Wildcat 
River.  The  Wild  and  Scenic  Rivers  Act 
requires  the  establishment  of  an 
advisory  commission  to  advise  the 
Secretary  of  Agriculture  on 
administration  of  the  river.  The  public 
is  encouraged  to  attend  the  meeting  and 
may  provide  written  comment  on  the 
plan  to  the  commissioners  c/o  the 
district  office. 

DATES:  The  meeting  will  be  held 
September  20. 1995,  at  7:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Jackson  Tovm  Hall,  Route  16B, 
Jackson,  New  Hampshire. 

Send  written  comments  to  David  Pratt 
in,  Saco  Ranger  District,  White 
Mountain  National  Forest,  33 
Kancamagus  Highway,  Conway,  NH 
03818. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pratt  m,  Saco  Ranger  District, 
(603) 447-5448. 

tlated:  August  8, 1995. 
Terence  O.  Clark  m, 

Acting  Forest  Supeivisor. 

(FR  Doc.  95-20442  Filed  8-16-95;  8:45  am) 

BILUNG  CODE  3410-11-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alaska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alaska  Advisory  Committee  to  the 


Commission  will  convene  at  1  p.m.  and 
adjourn  at  3:30  p.m.  on  Thursday, 
September  14, 1995,  at  the  Anchorage 
Hilton.  500  West  Third  Avenue. 
Anchorage,  Alaska  99501.  The  purpose 
of  the  meeting  is  to  plan  future  activities 
and  discuss  civil  rights  issues  in  the 
State. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rosalee  T. 
Walker,  907-586-2873,  or  Philip 
Montez.  Director  of  the  Western 
Regional  Office,  213-694-3437  (TDD 
213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

'  Dated  at  Washington.  DC,  August  9, 
1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20329  Filed  8-16-95;  8:45  am] 

BILUNO  COOE  633fr-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
the  Commission  will  convene  at  10  a.m. 
and  adjourn  at  2  p.m.  on  Thursday, 
September  21, 1995,  at  the  U.S.  Customs 
House,  Room  1005A,  Second  and 
Chestnut  Streets,  Philadelphia. 
Pennsylvania  19102.  The  purpose  of  the 
meeting  is  to  decide  on  a  project 
proposal  for  factfinding  on  the  subject  of 
affirmative  action  and  construction 
trades. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Coimnittee,  should  contact 
Committee  Chairperson  Joseph  Fisher, 
215-351-0750,  or  Edward  Darden, 
Acting  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  August  9, 
1995. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20330  Filed  8-16-95;  8:45  am] 
BILUNO  COOE  633»-01-l> 


Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Wednesday, 
September  20, 1995,  at  the  Adams  Mark 
Iim,  Meeting  Room,  1200  Hampton 
Street  Povratown),  Columbia,  South 
Carolina  29201.  The  purpose  of  the 
meeting  is  to  discuss  the  Conmiission 
and  the  Chairpersons  meeting;  discuss 
civil  rights  progress  and/or  problems  in 
the  State;  plan  to  follow  up  on  the 
report.  Perceptions  of  Racial  Tensions  in 
South  Carolina;  and  hold  a  brief 
orientation  session  for  the  newly 
appointed  Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Milton  B. 
Kimpson,  803-779-2597,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  9, 1995. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20331  Filed  8-16-95;  8:45  am] 

BILLING  CODE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  4  p.m.  on  Wednesday, 
September  13, 1995,  at  the  City  County 
Building,  Small  Agency  Room,  400 
Main  Avenue,  Knoxville,  Tennessee 
37902.  The  purpose  of  the  meeting  is  to 
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discuss  civil  rights  progress  and/or 
problems  in  the  State,  discuss  the  status 
of  the  Commission  and  the  Advisory 
Committees,  report  on  the  Chairpersons 
conference  held  in  June,  and  provide 
updates  on  a  report  on  racial  tensions 
and  on  the  Title  VI  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jocelyn 
Wurrf)urg,  901-684-1332,  or  Bobby  D. 
Doctor,  EKrector  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  9. 1995. 
Carol-Lee  Hiurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  95-20332  Filed  8-16-95;  8:45  am] 

BH.LJNQ  COOE  MSS-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  prqyisions  of  the  rules  and 
regulad'ons  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  5  p.m.  on  Thursday, 
September  14, 1995.  at  the  City  County 
Building.  Small  Assembly  Room,  400 
Main  Avenue.  Knoxville.  Tennessee 
37902.  The  purpose  of  the  meeting  is  to 
hear  presentations  from  local 
government  and  business 
representatives  on  Title  VI  enforcement 
in  Tennessee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jocelyn 
Wurzburg,  901-684-1332,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  August  9, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20333  Filed  8-16-95;  8:45  am] 
nuJNQ  CODE  csas-oi-p 


Agenda  and  Notice  of  Put>lic  Meeting 
of  the  Vermont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Friday, 
September  15, 1995,  Ramada  Inn  and 
Conference  Center,  1117  Williston  Road. 
Burlington,  Vermont  05403.  The 
purpose  of  the  meeting  is  to  plan  a 
project  activity  for  fiscal  year  1996. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Samuel 
Hand.  802-656-3180,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  9, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  95-20334  Filed  8-16-95;  8:45  am) 

BILUNG  COOE  e33ft-01-P 


Regional  Office.  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  9, 1995. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20335  Filed  8-16-95;  8:45  am) 

BILUNO  COOE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  12:30  p.m.  on 
Wednesday,  September  13, 1995,  at  the 
Richmond  Marriott,  500  East  Broad 
Street,  Richmond,  Virginia  23219.  The 
purpose  of  the  meeting  is  to  discuss 
issues  associated  with  the  upcoming 
factfinding  meeting  addressing  civil 
rights  in  the  Tidewater  area. 

Persons  desiring  additional 
infoimation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jessie  M. 
Rattley,  804-727-5647,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  42-^ 

Foreign-Trade  Zone  54,  Clinton 
County,  New  Yorlt;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Clinton  County  Area 
Development  Corporation,  on  behalf  of 
Clinton  County,  New  York,  grantee  of 
Foreign-Trade  Zone  54,  requesting 
authority  to  expand  its  zone  in  the 
CUnton  County,  New  York,  area,  within 
the  Champlain  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  August  9,  1995. 

FTZ  54  was  approved  on  February  14, 
1980  (Board  Order  153.  45  FR  12469) 
and  expanded  on  September  23, 1982 
(Board  Order  196.  47  FR  43102).  The 
zone  project  currently  includes  2 
general-purpose  sites:  Site  1  (123 
acres)— Clinton  County  Air  Industrial 
Park.  Plattsburgh;  and.  Site  2  (11 
acres) — One  Trans-Border  Drive, 
Champlain,  at  1-87  and  U.S.  Rt.  11. 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 
purpose  zone  to  include  an  additional 
site  (proposed  Site  3)— Champlain 
Industrial  Park  (200  acres).  The  park, 
which  is  being  developed  by  the 
applicant,  is  located  on  New  York  State 
Route  11  in  Champlain,  New  York. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case-basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
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investigate  the  application  and  report  to 
the  Board. 

PubUc  comment  on  the  appUcation  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  16. 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  October  31, 1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Clinton  County  Area  Development 
Corp.,  61  Area  Development  Drive, 
Plattsburgh.  New  York  12901 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  August  11. 1995. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-20438  Filed  8-16-95;  8:45  ami 
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International  Trade  Administration 
[A-S80-807] 

Polyethylene  Terephthaiate  Film, 
Sheet,  and  Strip  From  the  Reput>lic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
Review. 

SUMMARY:  On  July  8. 1994.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthaiate  film,  sheet, 
and  strip  from  the  Republic  of  Korea. 
The  review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  for  the  period 
November  30, 1990  throi^  May  31, 
1902. 

As  a  result  of  comments  we  received, 
the  antidumping  margins  have  changed 
from  those  we  presented  in  our 
preliminary  results. 
EFFECTIVE  DATE:  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
F.  Unger,  Jr..  of  Thomas  F.  Futtner, 
Office  of  Antidumping  CompUance, 
Import  Administration,  International 


Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-0651/3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8, 1994,  the  Department 
published  the  preliminary  results  (59  FR 
35098)  of  administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthaiate  (PET)  film 
from  the  Republic  of  Korea  (56  FR 
25660,  June  5,  1991).  At  the  request  of 
petitioners  and  one  respondent,  we  held 
a  hearing  on  September  2. 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw. 
pretreated.  or  primed  polyethylene 
terephthaiate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metaUized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
siufaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage.  For  most  of  the 
respondents  the  period  of  review  (POR) 
covers  November  30. 1990  through  May 
31, 1992.  Because  Cheil  was  determineid 
to  have  a  de  minimis  margin  in  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  (56  FR  16305) 
(LTFV),  Cheil's  POR  begins  on  April  22, 
1991,  when  suspension  of  its 
merchandise  was  first  ordered,  and  runs 
through'May  31. 1992.  The  Department 
has  conducted  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  At  the 
request  of  petitioners  and  one 
respondent,  we  held  a  public  hearing  on 
September  2, 1994.  We  received  timely 
comments  from  petitioners  and  all 
respondents. 


General  Comments 

Comment  1 

Petitioners  argue  that  respondents' 
reported  costs  for  recycled  PET  film 
chip  or  pellet  are  not  accurate  and 
understate  the  true  costs  of  producing 
PET  film  from  recycled  or  reclaimed 
chip.  Petitioners  argue  that  respondents' 
cost  accounting  methodologies  for 
recycled  PET  pellet  are  inconsistent 
with  the  Federal  Circuit  decision  in 
IPSCO  V.  United  States,  965  F.2d  1056, 
1059-1061  (Fed.  Cir.  1992)  (Ipsco 
Appeal). 

Petitioners  have  also  argued  that 
respondents'  cost  methodology  for 
recycled  PET  chips  permits  possible 
manipulation  of  product  costs  to  the 
advantage  of  respondents.  Petitioners 
allege  that  this  could  occur  by 
respondents'  use  of  fewer  recycled  chips 
to  produce  film  types  that  are  not 
comparison  candidates  in  the 
administrative  review  and  more 
recycled  chips  to  produce  film  types 
destined  for  the  U.S.  market  and  those 
comparable  to  the  U.S.-destined 
merchandise.  Under  this  scenario, 
according  to  petitioners,  the  low  cost  of 
recycled  PET  chips  relative  to  virgin 
chips  would  reduce  the  cost  of  the  U.S. 
product  and  its  home  market 
comparator.  Petitioners  allege  that  such 
cost  shifting  would  reduce  the 
probability  of  finding  sales  in  the  home 
market  at  prices  below  the  cost  of 
production  (COP)  and.  where  no 
contemporaneous  sales  of  such  or 
similar  merchandise  are  available  for 
comparison,  use  of  lower  constructed 
values. 

In  addition,  petitioners  allege  that 
Cheil's  use  of  the  net  realizable  value  for 
recycled  PET  chips  is  inaccurate 
because  the  market  for  recycled  PET 
chips  is  not  a  real  or  significant  maiiiet. 
Petitioners  contend  that  very  little 
recycled  PET  chip  is  sold  on  the  op«i 
market  and  that  it  is  not  sold  for  use  in 
PET  film  production. 

Petitioners  argue  that  respondents 
violated  the  Ipsco  Appeal  decision 
which  requires  that  the  total  actual  cost 
of  merchandise  subject  to  an 
antidumping  duty  order  be  included  in 
the  reported  cost  of  such  merchandise. 
Specifically,  petitioners  claim  that 
respondents'  reported  costs  do  not 
capture  the  costs  of  production  using 
recycled  chip  for  the  following  reasons: 

Che;7;  Petitioners  assert  that  Cheil's 
reported  cost  of  recycled  chip  on  the  net 
reaUzable  value  (NRV)  of  PET  pellets  is 
inconsistent  with  Korean  GAAJP. 
Moreover,  petitioners  argue,  this 
qiethod  results  in  the  understatement  of 
the  true  cost  of  recycled  chip. 
Petitioners  argue  that  Cheil  should  base 
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the  cost  of  recycled  chip  on  the  cost  of 
purchase  of  replacement  virgin  PET 
chip. 

Oieil  states  that  the  Department  has 
consistently  permitted  value-based 
costing  methodologies  for  by-products. 
Cheil  argues  that  its  use  of  NRV  to  cost 
recycled  PET  chips  is  consistent  with 
both  Korean  and  U.S.  GAAP.  Cheil  also 
argues  that  the  Department  is  aheady  on 
record  with  the  Court  of  International 
J,  Trade  (CIT)  as  supporting  Cheil's  NRV 
methodology  for  costing  recycled 
pellets.  Cheil  also  argues  that  the  Ipsco 
Appeal  decision  deals  solely  with  the 
questions  of  how  to  allocate  costs 
between  joint  products,  one  made  to 
sp>ecification  and  one  which  is  off- 
specification,  when  both  products  are 
under  investigation.  Respondent  claims 
that  recycled  pellets  are  by-products 
that  are  not  subject  to  the  COP 
investigation,  and  have  nothing  to  do 
with  the  Ipsco  Appeal  decision. 

SKC:  Petitioners  argue  that  SKC  has 
understated  the  cost  of  recycled  PET 
pellet  by  undervaluing  the  cost  of  these 
chips.  Petitioners  argue  that  the 
Department  should  require  SKC  to  base 
material  costs  of  recycled  pellet  on  the 
market  value  of  equivalent  voliunes  of 
raw,  virgin  PET  chip. 

SKC  argues  that  its  cost  accounting 
methodology  for  recycled  chip  fully 
captures  all  costs  associated  with 
recycled  chip  by  valuing  recycled  chip 
based  on  its  actual  COP.  Respondent 
states  that  the  finished  film  bears  the 
cost  of  all  raw  materials  consumed  in 
the  film  production  process,  including 
the  cost  of  raw  materials  later  reclaimed 
to  produce  recycled  chip.  SKC  also 
argues  that  its  costing  of  recycled  chip 
has  been  found  to  be  reasonable  and 
acceptable  by  both  the  Department  and 
theOT. 

Kolon:  Petitioners  argue  that  Kolon 
has  undervalued  the  cost  of  recycled 
PET  film  chip  by  improperly  accounting 
for  the  fabrication  costs  of  these  chips. 

Kolon  argues  that  its  methodology  for 
costing  recycled  chip  properly  assigns 
the  full  amoimt  of  fabrication  costs 
through  a  work-in-progress  system 
which  captures  all  costs  associated  with 
reclaimed  PET  chip.  Kolon  also  argues 
that  the  Department's  normal  practice  is 
to  accept  a  respondent's  cost  accounting 
methodology  if  the  system  is  reasonable 
and  does  not  distort  production  costs. 

DOC  Position 

While  petitioners'  argument  may  have 
merit,  there  is  no  indication  on  the 
record  that  such  cost  shifting  has 
occurred.  Based  on  the  evidence  in  the 
record,  the  Department  has  determined 
that  the  Ipsco  Appeal  decision  does  not 
apply  because  recycled  PET  chips  are 


not  "co-products"  because  they  do  not 
have  a  relatively  high  sales  value 
compared  to  the  prime  product. 
Nonetheless,  because  cost  shifting  is 
possible,  we  will  examine  this  issue  in 
future  reviews  of  PET  film  fi-om  Korea. 
On  a  company-specific  basis,  we 
disagree  with  petitioners  for  the 
following  reasons: 

Cheil:  The  above  notwithstanding,  we 
believe  in  this  review  segment  that 
Cheil's  use  of  NRV  to  cost  recycled  PET 
film  pellets  is  a  reasonable  costing 
methodology.  We  agree  at  this  time  with 
Cheil's  characterization  of  recycled  PET 
fihn  pellets  as  by-products,  identifiable 
by  their  relatively  insignificant  sales 
value  (see  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Sebacic  Acid  fitjm  the  People's  Republic 
of  China,  59  PR  565,  January  5, 1994). 
The  Department  has,  in  the  past, 
permitted  the  use  of  NRV  to  value 
recycled  material  inputs  to  the 
production  process  (see  Final 
Determination  of  Sales  at  Less  Than  Fai 
Value,  Polyethylene  Terepthalate  Film, 
Sheet,  and  Strip  from  the  RepubUc  of 
Korea,  56  FR  16305,  June  5, 1991). 
Finally,  the  Department  is  satisfied  that 
Cheil's  use  of  NRV  reasonably  reflects 
the  cost  of  producing  subject 
merchandise  and  is  in  accordance  with 
Korean  and  U.S.  GAAP. 

SKC:  The  above  notwithstanding,  we 
agree  in  this  review  segment  with  SKC's 
costing  methodology  to  account  for  the 
cost  of  recycled  PET  fihn  pellets.  SKC 
used  its  normal  cost  accounting  system 
for  purposes  of  this  review.  This  system 
accounts  for  the  actual  cost  of  recycled 
chips  by  aggregating  all  direct  and 
indirect  costs  associated  with  the 
production  of  recycled  chips.  Raw 
materials  are  used  exclusively  for  the 
production  of  virgin  chips;  the  recycled 
chips  are  produced  entirely  from  scrap 
film  without  input  of  additional  raw 
materials.  Therefore,  we  are  satisfied 
that  the  costs  of  producing  the  recycled 
chip  have  been  hilly  captured  in  the 
cost  accounting  for  the  production  of 
virgin  PET  film  chip. 

Kolon:  Notwithstanding  the  above,  we 
agree  in  this  review  segment  with  Kolon 
that  the  costing  methodology  it  reported 
for  reclaimed  PET  fihn  pellets  is 
reasonable  and  not  distortive  of 
production  costs.  Petitioners  themselves 
have  argued  in  support  of  Kolon's 
classification  of  reclaimed  chips  as 
work-in-process  inventory.  Petitioners' 
argument  that  reclaimed  chips  should 
bear  the  entire  cost  of  all  the  stages  of 
the  production  process  is  erroneous;  the 
reclaimed  chips  do  not  normally  pass 
through  all  phases  of  the  production 
process  (e.g.,  final  packaging),  and  thus 


should  not  bear  the  full  cost  of  virgin 
chips  in  the  film  production  process. 

In  conclusion,  for  these  results  of 
review,  we  have  accepted  all  four 
respondents'  costing  methodology.  In 
future  reviews,  however,  we  will 
examine  specifically  the  issue  of  cost 
shifting. 

Comment  2 

Respondents  argue  that  the 
Department  should  add  home  market 
value-added  taxes  (VAT)  only  to  U.S. 
price  (USP),  asserting  that  legislative 
history  supports  the  proposition  that 
taxes  should  not  be  added  to  Foreign 
Market  Value  (FMV).  Consequently, 
respondents  maintain,  the  Department 
must  follow  the  language  of  the  statute 
which  does  not  explicitly  require  the 
addition  of  taxes  to  home  market  price, 
third-country  price,  or  CV,  but  does 
require  the  addition  of  these  taxes  to 
USP.  Alternatively,  respondents  argue 
the  Department  should  adopt  the  tax- 
neutral  methodology  authorized  by  the 
Federal  Circuit  in  Zenith  Electronics 
Corp.  V.  United  States,  988  F  2nd  1573, 
1580-82  (Fed.Cir.1993),  and  add  the 
actual  amount  of  the  VAT  to  USP. 

DOCPosiUon 

We  disagree  with  respondents.  In 
Federal-Mogul  Corporation  and  The 
Torrington  Company  v.  United  States, 
834  F.  Supp.  1391  (CIT  1993)  (Federal- 
Mogul),  the  CIT  rejected  the 
Department's  past  methodology  for 
calculating  an  addition  to  USP  under 
section  772(d)(1)(C)  of  the  Act  to 
account  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market.  The  CIT  held  that  the 
addition  to  USP  under  section 
772(d)(1)(C)  of  the  Act  should  be  the 
result  of  applying  the  foreign  market  tax 
rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  conunerce  that  the  foreign 
market  tax  was  applied  to  the  foreign 
market  sales  (Federal-Mogul,  834  F. 
Supp.  at  1397). 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal-Mogul  decision  and  has  applied 
the  new  methodology  in  the  final  results 
of  this  review.  The  Department  has 
added  to  USP  the  result  of  multiplying 
the  foreign  market  tax  rate  by  the  price 
of  the  merchandise  sold  in  the  United 
States  at  the  same  point  in  the  chain  of 
commerce  that  the  foreign  market  tax 
was  applied  to  foreign  market  sales.  The 
Department  has  also  adjusted  the  USP 
tax  adjustments  and  the  amount  of  tax 
included  in  FMV.  These  adjustments 
deduct  the  portions  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
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that  are  the  result  of  expenses  that  are 
included  in  the  foreign  market  price 
used  to  calculate  foreign  market  tax  and 
are  included  in  the  United  States 
merchandise  price  used  to  calculate  the 
USP  tax  adjustment  and  that  are  later 
deducted  to  calculate  FMV  and  USP. 
These  adjustments  to  the  amount  of  the 
foreign  market  tax  and  the  USP  tax 
adjustment  are  necessary  to  prevent  our 
present  methodology  for  calculating  the 
USP  tax  adjustment  from  creating 
antidumping  duty  margins  where  no 
maigins  would  exist  if  no  taxes  were 
levied  upon  foreign  market  sales. 

This  margin-creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  the 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  making  these 
deductions,  the  amount  of  tax  included 
in  FMV  and  the  USP  tax  adjustment  still 
reflects  the  amoimts  of  these  expenses. 
Thus,  a  margin  may  be  created  Uiat  is 
not  dependent  upon  a  difference 
between  adjusted  USP  and  FMV,  but  is 
the  result  of  differences  between  the 
expenses  in  the  United  States  and  the 
home  market  that  were  deducted 
through  adjustments.  The  Department's 
poUcy  to  avoid  the  margin-creation 
effect  is  in  accordance  with  the  United 
States  Court  of  Appeals'  holding  that  the 
application  of  the  USP  tax  adjustment 
under  section  772(d)(1)(C)  (19  U.S.C, 
section  1677a(d)(l)(c))  of  the  Act  should 
not  create  an  antidumping  duty  margin 
if  pre-tax  FMV  does  not  exceed  USP 
(Zenith  Electronics  Corp.  v.  United 
States,  988  F.2d  1573, 1581  (Fed.  Cir. 
1993)).  In  addition,  the  CIT  has 
specifically  held  that  an  adjustment 
should  be  made  to  mitigate  the  impact 
of  expenses  that  are  deducted  fi-om  FMV 
and  USP  upon  the  USP  tax  adjustment 
and  the  amount  of  tax  included  in  FMV 
(Daewoo  Electronics  Co.,  Ltd.  v.  United 
States.  760  F.  Supp.  200.  208  (CIT, 
1991)).  However,  die  mechanics  of  the 
Department's  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  market 
tax  amount  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo. 

Comment  3 

Petitioners  argue  that  the  Department 
should  postpone  the  final  results  of  this 
administrative  review  until  the  QT 
issues  its  final  decision  in  the  remand 
determination  of  the  investigation  of 
PET  film  from  Korea,  which  is  currently 
pending  before  the  court  (Final  Remand 
Determination  Pursuant  to  Court 
Remand,  E.I.  DuPont  de  Nemours  &  Co., 
Inc.  V.  United  States.  Court  No.  91-07- 
00487  (December  6, 1993)). 


DOC  Position 

We  disagree  with  petitioners.  The 
Department  has  a  longstanding  practice 
of  issuing  final  results  of  administrative 
review  in  cases  where  litigation  is 
pending  in  the  court  system.  Delaying 
the  publication  of  final  results  in 
reviews  in  which  earlier,  separate  and 
distinct  segments  of  the  proceeding  are 
subject  to  pending  litigation  would 
create  an  unacceptable  backlog  of 
administrative  reviews  and  frustrate 
efforts  to  complete  reviews  on  an  annual 
basis. 

Comment  4 

Petitioners  allege  that  respondents 
may  have  improperly  avoided 
suspension  of  liquidation  on  quantities 
of  subject  merchandise  in  possible 
circumvention  of  the  antidumping  duty 
order  on  PET  film  from  Korea. 
Petitioners  cite  an  alleged  discrepancy 
between  U.S.  Customs  Service  data  on 
antidumping  cash  deposits  collected  in 
1993  and  the  total  sales  value  reported 
by  respondents  for  the  POR  as  evidence 
that  some  portion  of  Korean  PET  film 
imports  into  the  United  States  have  not 
been  entered  properly.  Respondents 
deny  any  evasion  of  antidumping  duties 
on  subject  merchandise. 

DOC  Position 

We  disagree  with  petitioners  that 
there  is  any  credible  evidence  that 
respondents  have  improperly  avoided 
suspension  of  liquidation  of  entries  of 
subject  merchandise.  We  have 
confirmed  that  the  sales  information 
reported  by  all  respondents  in  this 
review  closely  approximates  entry  data 
we  have  obtained  from  the  U.S.  Customs 
Service.  In  addition,  petitioners' 
allegation  appears  to  be  based  upon  a 
clerical  error  in  the  Department's 
preliminary  calculations  for  STC 
Corporation,  which  petitioners 
themselves  brought  to  the  Department's 
attention.  We  corrected  this  clerical 
error  in  our  final  calculations  which 
resolves  the  discrepancy  between  the 
U.S.  Customs  data  and  the  total  value  of 
sales  reported  by  respondents  for  this 
review. 

Company-Specific  Comments 

Cheil 

Comment  5 

Petitioners  argue  that,  because  Cheil 
notified  the  Department  that  a 
commercial  dispute  regarding  one  U.S. 
sale  of  PET  film  had  been  resolved 
which  required  revisions  to 
respondent's  U.S.  sales  database  for  that 
sale,  the  Department  should  require 
respondent  to  certify  that  no  other 
reported  U.S.  sale  is  now  or  has  been 


the  subject  of  a  commercial  dispute. 
Furthermore,  petitioners  urge  the 
Department  to  seek  additional 
information  on  the  one  disputed 
transaction  reported  to  the  Department. 

Cheil  argues  that  its  candor  in 
reporting  the  disputed  transaction  to  the 
Department  indicates  respondent's  good 
faith  and  should  not  result  in 
respondent  being  penaUzed  with 
burdensome  additional  reporting 
requirements. 

DOC  Position 

We  agree  with  Cheil.  It  made  its 
timely  submission  to  the  Department  of 
the  revisions  for  the  one  disputed  U.S. 
sale  without  urging  from  either  the 
Department  or  petitioners.  These  data 
appear  complete.  Therefore,  we  see  no 
need  to  require  Cheil  to  provide  any 
additional  information  on  this 
transaction  or  to  provide  any  type  of 
certification  that  other  reported  U.S. 
sales  have  not  been  the  subject  of 
commercial  disputes. 

Comment  6 

Petitioners  argue  that  the  Department 
improperly  included  the  Korean  VAT  in 
Cheil's  net  home  market  price  before 
conducting  the  COP  test.  Petitioners 
argue  that  the  Department  should  have 
subtracted  the  VAT  from  the  net  home 
market  price  prior  to  the  COP  test. 

Cheil  agrees  with  petitioners  that  the 
Department  should  deduct  Korean  VAT 
before  conducting  the  COP  test. 
Additionally,  Cheil  argues  that  the 
Department  mistakenly  subtracted 
respondent's  home  market  credit 
expense  and  home  market  packing 
expense  from  the  reported  net  home 
market  price.  Cheil  contends  that  this 
distorted  the  COP  test,  because  the  net 
home  market  price  without  packing  and 
credit  expense  was  compared  to  a  COP 
which  included  these  expenses. 

DOC  Position 

We  agree  with  petitioners  and  Cheil. 
Accordingly,  we  have  revised  the 
calculations  for  Cheil  to  ensure  that,  in 
conducting  the  COP  test,  we  compared 
home  market  prices  which  did  not 
include  Korean  VAT,  home  market 
credit,  and  home  market  packing 
expenses  with  COPs  which  were  also 
net  of  these  expenses. 

Comment  7 

Petitioners  assert  that  the  Department 
may  not  have  analyzed  all  of  Cheil's 
U.S.  purchase  price  sales,  contending 
that  Uie  number  of  transactions  in  the 
calculations  were  fewer  than  Cheil 
reported.  Cheil  also  contends  that  the 
Department's  analysis  of  U.S.  purchase 
price  sales  may  be  incomplete. 
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We  agree  with  petitioners  and 
respondent.  We  have  ensured  that  our 
calculations  include  all  of  Cheil's 
purchase  price  transactions  durine  the 
POR. 

Comment  8 

Cheil  contends  that  the  Department 
included  direct  selling  expenses  in  total 
general  expenses  for  purposes  of 
calculating  constructed  value  (CV) 
while  deducting  direct  selling  expenses 
to  derive  USP.  Cheil  argues  that  an 
adjustment  should  be  made  to  ensure 
"apples-to-apples"  comparisons  when 
calculating  FMV  based  upon  CV: 

DOC  Position 

We  agree  with  Cheil  that,  in  cases 
where  we  used  CV  as  the  basis  of 
comparison,  we  did  not  accurately 
adjust  CV  to  ensure  an  apples-to-apples 
comparison.  In  these  final  results  we 
have  adjusted  CV  by  deducting  direct 
selling  expenses  to  ensure  proper 
comparisons  with  USP  when  FMV  is 
based  upon  CV  in  accordance  with 
section  773^^1)  of  the  Act. 

Comme, 


^^    fieil  argues  that  the  Department 
should  deduct  home  market  inventory 
carrying  costs  from  net  home  market 
price  calculations  because  the 
Department  deducted  U.S.  inventory 
costs  from  USP. 

DOCPosiUon 

We  agree  with  respondent.  Because  • 
Cheil  incurred  inventory  carrying  costs 
in  the  home  maricet  appropriate  for 
deduction,  and  the  Department  had 
deducted  U.S.  inventory  carrying  costs 
from  USP,  we  have  deducted  home 
market  inventory  carrying  costs  from  the 
net  home  market  price  calculations. 

Comment  10 

Petitioners  argue  that  Cheil  incurred 
post-sale  warehouse  expenses  for  U.S. 
sales  which  it  did  not  report.  Cheil 
responds  that  it  has  reported  all  post- 
sale  warehousing  expenses  and 
inventory  carrying  costs  which  it 
incurred  during  the  POR. 

DOC  Position 

We  agree  with  Cheil.  There  is  no 
evidence  that  there  are  additional  post- 
sale  warehousing  expenses  or  inventory 
carrying  costs  which  Cheil  did  not 
report. 

SKC 

Comment  1 1 

SKC  contends  that  the  Department 
should  offset  interest  income  it  earned 
on  sales  of  PET  fihn  pursuant  to  a 


written  arrangement  with  Anacomp, 
Inc.  (Anacomp)  against  imputed  credit 
expenses  because  the  interest  income 
reduces  SKC's  cost  of  extending  credit 
to  its  customers.  Citing  Certain  Hot- 
Rolled  Carbon  Steel,  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Japan.  58  FR  37154  (July  9, 1993) 
(Certain  Hot-Rolled  Carbon  Steel),  SKC 
asserts  that  this  has  been  the 
Department's  practice.  Petitioners  argue 
that  the  precedent  SKC  cites  is  not 
relevant  to  SKC's  relationship  with 
Anacomp  and  that  the  Department  was 
correct  in  rejecting  SKC's  interest 
income  offset. 

DOC  Position 

We  twheve  that  the  situation  in 
Certain  Hot-Rolled  Carbon  Steel  was 
different  from  the  situation  existing 
between  SKC  and  Anacomp.  In  Certain 
Hot-Rolled  Carbon  Steel  the  situation 
involved  "opportunity  benefits"  derived 
from  pre-payments,  while  Anacomp's 
payments  to  SKC  are  deferred.  However, 
we  agree  with  respondent  that  interest 
income  which  SKC  received  from 
Anacomp  reduces  SKC's  cost  of 
extending  credit  to  its  U.S.  customers 
and  should  be  offset  against  SKC's  U.S. 
credit  expense  (see  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan.  57  FR  3167  (January  28, 
1992)(Forklifts  from  Japan)).  Consistent 
with  our  practice  in  Forklifts  from 
Japan,  failure  to  adjust  SKC's  imputed 
U.S.  credit  expense  for  interest  income 
received  from  Anacomp  would  overstate 
SKC's  U.S.  credit  expense  and  distort 
our  dumping  analysis. 

Comment  12 

Petitioners  argue  that  SKC's  reporting 
methodology  concerning  sales  to  one  of 
its  U.S.  customers,  Anacomp.  was 
incorrect  in  several  respects.  First, 
petitioners  assert  that  SKC  reported  the 
wrong  date  of  sale  for  these  sales. 

Second,  petitioners  contend  that 
SKC's  sales  to  Anacomp  may  not  be  at 
arm's-length  prices.  If  these  sales  are  not 
at  arm's-length  prices,  petitioners  argue 
that  respondent  reported  USP 
incorrectly. 

Third,  petitioners  assert  that  SKC's 
reported  imputed  credit  expense  was 
incorrect  because  it  was  based  on  wrong 
dates  of  payment  and  on  an  inaccurate 
short-term  borrowing  rate.  Petitioners 
argue  that  the  reported  payment  date  is 
incorrect  because  of  certain  invoices  on 
which  payment  was  outstanding. 
Petitioners  argue  that,  because  SKC 
based  its  reported  short-term  borrowing 
rate  in  part  on  the  Euro-dollar  rate,  it  is 
inappropriate  for  use  in  calculating  U.S. 
interest  expense. 


Petitioners  also  allege  that  SKC  may 
have  inaccurately  reported  the  actual 
sale  price  of  subject  merchandise  to 
Anacomp.  Petitioners  allege  that 
respondent  overstated  USP  for  these 
sales  by  calculating  USP  on  rolls  of  PET 
film  based  on  nominal  weight  instead  of 
actual  weight. 

Finally,  petitioners  argue  that  SKC 
may  have  classified  certain  models  of 
PET  film  sold  in  the  home  market  as 
identical  which  are  not  truly  identical. 
As  evidence  for  this  assertion, 
petitioners  note  that  certain  models  of 
prime-  and  off-grade  fihn  are  priced  the 
same. 

SKC  argues  that  petitioners' 
allegations  regarding  its  U.S.  sales  to 
Anacomp  are  unfounded  for  the 
following  reasons:  (1)  it  reported  the 
proper  date  of  sale  for  these 
transactions,  (2)  it  has  a  commercial, 
arm's-length  relationship  with 
Anacomp,  (3)  it  properly  reported  credit 
expenses  and  interest  revenues 
associated  with  these  sales,  (4)  it 
reported  accurate,  actual  prices  for  these 
sales,  and  (5)  it  correctly  identified 
home  market  sales  of  comparable 
merchandise. 

DOC  Position: 

Regarding  the  date  of  sale  for 
Anacomp  sales,  we  disagree  with 
petitioners.  It  is  our  long-standing 
poUcy  for  our  date-of-sale  analysis  to  set 
the  "date  of  sale"  as  the  date  upon 
which  price  and  quantity  terms  are 
established  as  set  forth  in  our 
questionnaire  instructions  (see  Certain 
Forged  Steel  Crankshafts  from  the 
United  Kingdom,  Final  Determination  of 
Sales  Below  Fair  Value,  52  FR  32951 
(September  1. 1987)).  In  the  case  of 
purchase  agreements  or  contracts,  that 
date  is  routinely  the  date  of  execution 
of  the  sales  agreement  (see  Comment  3 
(Date  of  Sale)  in  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany,  54  FR  18992  (May 
3, 1989)).  hi  this  case,  the  date  SKC 
reported  was  the  first  date  the  basic 
terms  of  the  sale,  such  as  price  and 
quantity,  were  determined.  Thus,  we  are 
satisfied  that  the  date  of  sale  SKC 
reported  is  correct  and  needs  no 
modification. 

Regarding  SKC's  relationship  with 
Anacomp,  we  disagree  with  petitioners. 
There  is  nothing  on  the  record  in  this 
review  which  indicates  any  relationship 
between  Anacomp  and  respondent  other 
than  a  commercial,  arm's-length 
relationship.  Indeed,  the  agreement 
between  Anacomp  and  SKC  which  SKC 
included  in  its  April  19, 1993, 
supplemental  sales  questionnaire 
response  clearly  indicates  that  the 
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relationship  is  at  arm's-length.  Lacking 
any  credible  evidence  to  the  contrary, 
we  consider  Anacomp  to  be  an 
unrelated  U.S.  customer  in  accordance 
with  section  771(13)  of  the  Act.  This 
section  of  the  Act  defines  a  related  party 
as  (1)  an  agent  of  the  manufacturer,  (2) 
a  party  which  owns  or  controls  interest 
in  the  manufacturer,  (3)  a  party  which 
is  owned  or  controlled  by  the 
manufacturer,  or  (4)  a  party  which  owns 
or  controls  20  percent  or  more  of  the 
manufacturer.  There  is  nothing  on  the 
record  which  indicates  that  these 
{Conditions  apply  to  the  relationship 
hetween  Anacomp  and  SKC. 

We  agree  with  petitioners  that  SKC's 
reported  date  of  payment  for  unpaid 
invoices  should  be  changed.  SKC 
reported  an  arbitrary  date  as  the  date  of 
payment  for  certain  invoices  in 
calculating  imputed  credit  expense  on 
U.S.  sales  to  Anacomp.  The  date  which 
SKC  reported  as  the  date  of  payment 
was  not  the  actual  payment  date  for 
these  sales  because  these  sales  had  still 
not  been  paid.  The  dates  of  payment 
SKC  reported  for  these  sales  were  the 
last  dates  of  payment  on  the  record  prior 
to  responding  to  our  supplemental 
questionnaire.  Because  these  data  were 
incomplete,  we  have  determined  for 
these  final  results,  in  accordance  with 
section  776(c)  of  the  Act,  that  the 
application  of  best  information  available 
to  the  payment  date  of  these  sales  is 
warranted.  Based  upon  the  record  in 
this  review,  we  have  identified  the  date 
we  received  SKC's  response  to  our 
supplemental  questionnaire,  April  19, 
1993,  as  the  last  day  we  can  determine 
with  any  certainty  that  these  sales  were 
still  impaid.  Therefore,  we  have  used 
SKC's  supplemental  questionnaire 
response  date  as  the  date  of  payment  for 
these  sales  (see  Brass  Sheet  and  Strip 
from  Sweden,  Final  Results  of 
Antidumping  Review,  60  FR  3617, 
3620-21,  Comment  4  (January  18, 
1995)). 

We  disagree  with  petitioners' 
allegation  that  SKC's  reported  short- 
term  interest  rate  for  sales  to  Anacomp 
was  incorrect.  The  loans  SKC  classified 
as  "Eurodollar  loans"  used  to  calculate 
its  short-term  borrowing  rate  were  short- 
term  loans  from  U.S.  banks 
denominated  in  U.S.  dollars,  the  interest 
rate  of  which  is  set  by  the  bank  using 
the  Eurodollar  market  as  a  benchmark. 
In  essence,  therefore,  these  loans  are 
U.S.  loans  from  a  U.S.  bank  used  to 
finance  U.S.  operations.  Thus,  we  do 
not  believe  that  they  are  distortive  of 
short-term  borrowing  rates  in  the  United 
States. 

Regarding  the  sale  price  of 
merchandise  SKC  sold  to  Anacomp,  we 
disagree  with  petitioners.  There  is  no 


evidence  on  the  record  to  support 
petitioners'  allegation  that  SKC's 
reported  prices  on  sales  to  Anacomp 
may  be  overstated  based  on  the  formula 
used  to  determine  the  weight  of 
particular  rolls  of  PET  film.  Petitioners' 
calculations  purporting  an  inaccurate 
weight  for  certain  rolls  of  subject 
merchandise  are  apparently  based  upon 
incorrect  roll  lengths.  Once  the  proper 
roll  lengths  are  substituted  for  the 
inaccurate  lengths,  the  petitioners' 
alleged  discrepancy  disappears.  In 
addition,  petitioners'  allegation  that 
SKC  sold  film  to  Anacomp  at  widths 
different  from  those  reported  to  the 
Department  is  without  any  supporting 
evidence. 

We  disagree  with  petitioners  on  the 
identification  of  identical  merchandise 
sold  in  the  home  market.  Petitioners' 
argument  that  respondent  sold  off- 
specification  PET  film  to  home  market 
customers  as  prime-grade  film  is 
without  any  supporting  evidence  on  the 
record  of  this  review.  Although 
petitioners  cite  as  evidence  that  the 
price  of  one  particular  prime-grade  film 
is  the  same  as  the  price  of  a  certain  off- 
grade  film,  the  Department  finds  this 
comparison  to  be  meaningless  unless 
one  takes  into  consideration  the  relative 
thickness  of  the  film  in  question.  In 
general,  the  thinner  the  film,  whether 
prime-  or  off-grade,  the  more  expensive 
it  is.  The  two  models  of  film  petitioners 
used  in  their  argument  are  not  of 
comparable  thickness.  When  films  of 
comparable  thickness  are  compared, 
SKC's  price  for  prime-grade  film  is 
significantly  higher  than  its  price  for  off- 
grade  film. 

Comment  13 

Petitioners  argue  that  SKC's  reported 
costs  for  producing  subject  merchandise 
are  not  reliable.  Petitioners  contend  that 
respondent  incorrectly  used  product- 
specific  costs  instead  of  the  average 
costs  in  SKC's  ovm  cost  accounting 
system.  Petitioners  urge  the  Department 
to  reject  SKC's  reported  product-specific 
costs  and  use  average  costs  imtil  the 
Department  is  able  to  verify  the 
accuracy  of  the  reported  product- 
specific  costs. 

SKC  argues  that  its  reported  costs  are 
accurate  and  it  has  not  changed  its  cost 
methodology  since  the  Etepartment 
verified  its  COP  data  in  the  original 
LTFV  investigation. 

DOC  Position 

We  disagree  with  petitioners.  SKC's 
normal  cost  accounting  system 
calculates  a  single,  average  COP  for  all 
models  of  PET  fihn.  SKC  derived  the 
reported  product-specific  costs  in  order 
to  comply  with  the  Department's 


instructions  in  the  COP/CV 
questionnaire.  When  petitioners 
challenged  the  Department's  acceptance 
in  the  LTFV  investigation  of  SKC's  cost 
methodology  before  the  CIT,  the 
Department  explained  its  acceptance  of 
respondent's  methodology,  stating  that 
"there  is  no  basis  to  doubt  the  reliability 
of  SKC's  product  sf)ecific  cost 
accounting  methodology"  (Defendant's 
Memorandum  In  Opposition  to 
Plaintiffs'  Motion  for  Judgement  Upon 
the  Administrative  Record,  April  2, 
1992,  at  58,  E.I.  DuPont  de  Nemours  &■ 
Co..  Inc.  V.  United  States,  Court  No.  91- 
07-00487).  Moreover,  petitioners' 
contention  that  the  Department  must 
verify  respondent's  cost  data  is 
erroneous.  The  Department  determined, 
pursuant  to  19  C.F.R.  section 
353.36{a)(v),  that  no  verification  of  SKC 
was  necessary  in  this  present 
administrative  review  because  SKC  was 
verified  in  the  original  investigation. 
Furthermore,  we  considered  the 
following  factors  in  evaluating  SKC's 
costing  methodology:  (1)  SKC's 
methodology  is  unchanged  from  the 
original  investigation,  (2)  the 
Department  thoroughly  verified  the 
accuracy  of  SKC's  information  in  the 
original  investigation,  and  (3)  there  is  no 
evidence  on  the  record  of  this  review 
which  would  indicate  that  SKC's 
reported  product-specific  costs  are 
inaccurate.  Thus,  we  have  accepted 
SKC's  product-specific  costs. 

Comment  14 

Petitioners  argue  that  SKC's  cost 
methodology  undervalues  the  costs  of 
off-specification  PET  film.  Petitioners 
assert  that  SKC  has  manipulated  the 
allocation  of  materials  cost  for  PET  film 
in  such  a  way  that  assigns  a  lower  cost 
for  off-grade  film  than  for  prime-grade 
film.  They  argue  that  such  manipulation 
of  costs  contravenes  the  Federal 
Circuit's  decision  in  Ipsco  Appeal, 
which  reversed  a  lower  court  ruling 
requiring  the  Department  to  allocate 
shared  processing  costs  between  prime 
and  off-grade  merchandise  based  on  the 
relative  sales  value.  Petitioners  contend 
that  the  Federal  Circuit  ruling  means 
that  the  costs  for  prime  and  off-grade 
PET  film  must  be  the  same.  As  evidence 
for  the  allegation  of  SKC's  manipulation 
of  costs,  petitioners  allege  that  SKC's 
cost  of  one  particular  model  of  off-grade 
PET  film  is  lower  than  the  average  cost 
of  manufacture  for  all  types  of  film, 
whether  prime-  or  off-grade. 

SKC  argues  that  it  has  applied  a  cost 
methodology  that  assigns  equal  costs  to 
the  prime-  and  off-grade  PET  film  in 
accordance  with  the  Ipsco  Appeal. 
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We  disagree  with  petitioners.  SKC 
changed  its  cost  methodology  for 
purposes  of  this  administrative  review, 
reportedly  to  conform  to  the  Federal 
Circuit's  ruling  in  the  Ipsco  Appeal. 
Evidence  on  the  record  indicates  that 
SKC  properly  reported  the  full  cost  of 
manufacturing  off-grade  PET  film 
without  any  allocation  of  costs  between 
prime-  and  off-grade  PET  film. 

According  to  its  questionnaire 
response,  SKC  does  not  allocate  shared 
processing  costs  between  prime-  and 
off-grade  film  at  any  point.  Petitioners' 
example  of  one  model  of  off-grade  film 
is  not  helpful  because  there  are 
numerous  models  of  prime-  and  off- 
grade  film  which  SKC  sold  during  the 
POR.  Due  to  the  niunerous  models  of 
PET  fibn  SKC  sold  of  both  grades,  other 
models  exist  with  costs  above  the 
average,  as  well  as  models  with  costs 
below  the  average.  Thus,  we  believe  that 
SKC's  one  off-grade  film  model  with 
costs  below  the  average  cited  by 
petitioners  is  not  indicative  of  SKC's 
undervaluation  of  other  off-grade  film 
models.  Therefore,  we  have  accepted 
SKC's  cost  methodology. 

Comment  15 

SKC  contends  that  the  Department ' 
erred  in  deducting  direct  U.S.  selhng 
expenses  directly  from  USP  on 
exporter's  sale  price  (ESP)  sales. 
Respondent  argues  that  the  Department 
should  treat  these  expenses  as 
drcumstance-of-sale  adjustments  to  the 
FMV,  citing  Koyo  Seiko  Co.  v.  United 
States,  819  F.  Supp.  1096  (OT  1993), 
NTN  Bearing  Corp.  of  America  v.  United 
States,  7i7  F.  Supp.  726  (CIT  1990).  and 
Timken  Co.  v.  United  States,  673  F. 
Supp.  495  (OT  1987). 

DOC  Position 

We  disagree  with  SKC.  CXir  deduction 
of  direct  selling  expenses  from  USP  in 
an  ESP  situation  is  consistent  with  our 
.  longstanding  administrative  practice,  is 
in  accordance  with  section  353.41(e)(2) 
of  our  regulations,  and  has  been  upheld 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  in  Koyo  Seiko  Co.,  Ltd.  v.  United 
States,  36  F.  3d  1565  (Fed.  Qr.  1994) 
(Koyo  Seiko). 

Comment  16 


!  argues  that  the  Department  made 
Sveral  clerical  errors  in  the  difference- 
in-merchandise  adjustment  and  model 
match  sections  of  the  calculations. 

DOC  Position 

The  Department  agrees  with  SKC's 
allegations  and  has  revised  the 
calculations  accordingly  for  the  final 
results  of  review. 


Comment  1 7 

SKC  argues  that  the  Department 
improperly  compared  a  COP  which 
includes  home  market  packing  and 
interest  ex{}enses  to  home  market  sales 
prices  which  were  net  of  these 
expenses. 

DOC  Position 

We  agree  with  respondent  and  have 
revised  our  calculations  accordingly. 

Comment  18 

SKC  comments  that  the  Department 
failed  to  subtract  U.S.  movement  costs, 
packing,  and  selling  expenses  from  the 
calculation  of  profit  for  further- 
manufactured  sales.  According  to  SKC, 
this  failure  resulted  in  overstated  total 
profit  and  profit  attributable  to  further 
manufecturing. 

IXX  Position 

We  agree  with  respondent  and  have 
revised  our  calculations  accordingly. 

Comment  19 

SKC  argues  that  the  Department  failed 
to  adjust  CV  for  direct  and  indirect 
selling  expenses,  imputed  credit,  and 
commissions. 

DOC  Position 

We  agree  with  respondent  and  have 
adjusted  the  calculations  accordingly. 

Kolon 

Comment  20 

Petitioners  argue  that  the 
Department's  methodology  failed  to 
capture  all  costs  associated  with  Kolon 's 
inventory  carrying  costs  and 
warehousing  costs  for  ESP  sales. 
Petitioners  allege  that  Kolon 's  reported 
inventory  carrying  costs  and 
warehousing  costs  are  not  accurate,  due, 
in  part,  to  an  improper  accounting  of 
these  costs  associated  with  merchandise 
which  entered  the  United  States  prior  to 
the  POR.  Petitioners  also  allege  that 
Kolon  did  not  report  warehousing 
expense  and  inventory  carrying  costs  for 
some  ESP  sales.  Kolon  coimters  that  its 
reported  inventory  and  warehousing 
cost  figures  accurately  capture  all  costs 
associated  with  its  ESP  sales. 

DOC  Position 

We  disagree  with  petitioner.  Kolon 
reported  inventory  carrying  costs  and 
warehousing  costs  based  on  the  total 
costs  its  U.S.  subsidiary  incurred  during 
the  POR.  Kolon  reported  these  costs 
based  on  POR  expenses  and  allocated 
the  total  POR  expenses  over  the  total 
value  of  sales  during  the  POR.  Because 
Kolon  based  its  methodology  on  the 
total  expenses  and  invoices  during  the 
POR.  its  calculations  were  not  affected 


by  the  inclusion  or  exclusion  of 
merchandise  that  entered  the  United 
States  prior  to  the  POR. 

Comment  21 

Petitioners  argue  that  Kolon  should 
have  reported  warehousing  costs  for 
certain  ESP  sales  as  direct  selling 
exp>enses  instead  of  labeling  them  as 
indirect  selling  expenses.  Petitioners 
maintain  that  Kolon  incurred  "after- 
sale"  warehousing  expenses  on  those 
ESP  sales  where  the  date  of  sale 
preceded  the  date  of  shipment.  Kolon 
argues  that  it  properly  reported  its 
warehousing  expenses  as  indirect 
selling  expenses  because  it  did  not 
necessarily  incur  post-sale  warehousing 
expenses  on  these  types  of  sales  and  it 
could  not  link  directly  any  additional 
warehousing  costs  to  specific  sales. 

DOC  Position 

We  disagree  with  petitioners. 
Petitioners  have  not  demonstrated  that 
Kolon  incurred  post-sale  warehousing 
expenses  for  ESP  sales  whose  date  of 
sale  preceded  the  date  of  shipment.  In 
addition,  Kolon  maintained  a  general 
inventory  during  the  POR.  Therefore,  in 
cases  where  Kolon  stored  subject 
merchandise  in  public  warehouses,  its 
warehousing  costs  were  fixed  and  could 
not  be  identified  with  specific  sales  or 
invoices.  We  are  satisfied  that  Kolon 
reported  these  expenses  properly  as 
indirect  selling  expenses. 

Comment  22 

Petitioners  maintain  that  the 
Department  may  have  used  a  database 
with  the  incorrect  number  of  Kolon 's 
home  market  sales  during  the  POR. 

DOC  Position 

We  agree  writh  petitioners.  We  have 
ensured  that  our  calculations  for  Kolon 
rely  on  the  correct  number  of 
transactions. 

Comment  23 

Petitionere  argue  that  the  Department 
incorrectly  performed  its  sales-below- 
cost  test  by  comparing  the  COP  for  each 
model  of  PET  film  which  excluded  VAT 
to  a  net  home  market  sales  price  which 
included  VAT. 

Kolon  agrees  with  petitioners  and  also 
maintains  that  the  Department 
incorrectly  subtracted  home  market 
credit  expense  from  the  home  market 
price  prior  to  the  COP  test. 

DOC  Position 

We  agree  with  petitioners  and  Kolon. 
We  have  revised  our  calculations 
accordingly. 


Federal  Register  /  Vol.  60,  No.  159  /  Thursday,  August  17,  1995  /  Notices 


42841 


Comment  24 

'    Petitioners  argue  that  Kolon 
impermissibly,  and  without  the  consent 
of  the  Department,  limited  its  reported 
home  market  sales  to  only  those  which 
it  claimed  were  identical  to  U.S.  sales. 
Petitioners  argue  that  this  contravenes 
the  Department's  questionnaire 
instructions  and  interferes  with  the 
Department's  ability  to  conduct  its  owrn 
product  comparisons. 

Kolon  argues  that  it  consulted  with 
Department  officials  with  regard  to 
reporting  only  identical  home  market 
sales  and  received  permission  to  do  so. 
Kolon  also  notes  that  the  revised  home 
market  sales  listing  it  submitted  to  the 
Department  included  both  identical  and 
similar  merchandise. 

DOC  Position 

We  disagree  with  petitioners.  The 
questionnaire  instructions  in  this  review 
stated  clearly  that  respondents  may  not 
be  required  to  report  all  home  market 
sales  if  they  made  contemporaneous 
sales  of  identical  merchandise  in  the 
home  market  during  the  POR.  Kolon 
properly  requested  permission  ftt)m  the 
Department  to  report  only  home  market 
sales  of  identical  merchandise,  and  the 
Department  granted  permission  to  do  so 
in  a  letter  dated  July  15, 1993. 
Furthermore,  petitioners'  arguments 
ignore  the  fact  that  the  Department 
ultimately  required  respondent  to  revise 
the  submitted  home  market  database  to 
include  all  home  market  sales  of 
identical  and  similar  merchandise. 

Comment  25 

Petitioners  argue  that  the  Department 
erroneously  accepted  Kolon 's  reported 
eight  percent  statutory  minimum  profit 
for  purposes  of  calculating  CV. 
Petitioners  maintain  that  Kolon's  profit 
percentage  was  higher  than  the  statutory 
minimum  and  that  the  Department 
should  use  petitioners'  estimate  of 
Kolon's  profit  as  best  information 
available  (BIA). 

Kolon  argues  that  it  properly  reported 
the  statutory  eight  percent  profit  in 
accordance  with  the  Department's 
regulations  because  its  profit  listed  on 
its  audited  financial  statements,  and 
verified  by  the  Department,  was  less 
than  eight  percent. 

DOC  Position 

We  disagree  with  petitioners.  During 
verification  of  respondent's  COP/CV 
data  in  Korea,  we  checked  that  Kolon 
had  properly  reported  tbe  statutory 
minimum  for  profit,  in  accordance  with 
section  773(e){l)(B){ii)  of  the  Act  and  19 
CFR  353.50(a)(2),  given  the  company's 
records  on  profit  from  sales  of  subject 
merchandise.  We  Iwlieve  that 


petitioners'  assertion  that  Kolon's  profit 
is  higher  than  the  statutory  minimum  is 
based  on  insufficient  evidence. 

Furthermore,  Kolon  had 
contemporaneous  home  market  matches 
for  all  of  its  U.S.  sales  during  the  POR 
and  none  of  Kolon's  home  market  sales 
were  found  to  have  been  made  below 
the  COP.  Thus,  in  our  analysis  of 
respondent's  response,  there  was  no 
need  to  use  CV  (see  section  773(b)(2)  of 
the  Act). 

Comment  26 

Petitioners  argue  that  Kolon  reported 
its  direct  and  indirect  selling  expenses 
for  CV/COP  in  a  manner  contradictory 
to  the  provisions  of  19  CFR  353.50. 
Petitioners  maintain  that  Kolon's 
reporting  of  average  home  market 
selling  expenses  does  not  conform  to  the 
regulation's  requirement  that  such 
information  be  based  on  the  selUng 
expenses  for  the  class  or  kind  of  subject 
merchandise  sold  in  the  home  market. 

Kolon  argues  thdt  it  complied  with 
the  Department's  regulations  by  basing 
its  reported  selling  expenses  on  the 
home  market  sales  of  each  model  of  PET 
fihn  sold  during  the  POR. 

DOC  Position 

We  disagree  with  petitioners.  The 
section  of  the  Department's  regulations 
petitioners  cite  states  that  CV  shall 
include  general  expenses  ".  .  .usually 
reflected  in  the  sales  of  merchandise  of 
the  same  class  or  kind  ..."  (emphasis 
added).  See  19  CFR  353.50(a)(2).  It  is 
clear  that  the  wording  of  this  regulatory 
provision  leaves  some  discretion  to  the 
Department  in  determining  whether  a 
respondent's  reported  selling  expenses 
for  CV  are  reasonable.  Based  upon  a 
successful  and  thorough  verification  of 
Kolon's  selling  expenses  in  Korea,  we 
are  satisfied  that  the  general,  selling, 
and  administrative  expenses  reflect  the 
expenses  for  the  class  or  kind  of 
merchandise. 

Moreover,  we  note  that  this  section  of 
the  regulations  pertains  only  to  CV,  not 
COP.  The  questionnaire  instructions  in 
this  review  clearly  indicated  that  selling 
expenses  reported  for  COP  should  be 
based  on  the  actual  expenses  for  each 
model  of  subject  merchandise. 

Finally,  Kolon  based  its  reported 
selling  expense  for  each  sale  on  the 
average  expense  rate  of  the  home  market 
sales  departments  involved  in  the  sales. 
Thus,  we  are  satisfied  that  the  selling 
expenses  Kolon  reported  represent 
average  expenses  for  all  home  market 
sales  of  subject  merchandise. 

Comment  27 

Petitioners  argue  that  the  Department 
should  reexamine  Kolon's 


characterization  and  reporting  of  U.S. 
sample  sales.  Petitioners  allege  that 
Kolon  has  not  demonstrated  that 
samples  it  gave  to  U.S.  customers  free  of 
charge  are  properly  exempted  from 
being  reported  in  Uie  U.S.  sales  listings. 
Petitioners  also  questioned  the 
appropriateness  of  Kolon's  reporting  the 
cost  of  free  samples  as  indirect  selling 
expenses. 

kolon  argues  that  its  treatment  of 
sample  sales  was  consistent  with  past 
Department  practice  and  that  it  properly 
excluded  samples  it  gave  to  U.S. 
customers  at  no  charge  from  its  sales 
Usting,  and  included  their  costs  in 
Kolon's  reported  indirect  selling 
expenses  in  accordance  with 
Departmental  practice  set  forth  in 
Granular  Polytetrafluroethylene  Resin 

ftx>m  Japan.  58  FR  50343,  50345 

(September  27, 1993)  (Granular  PTFE 
from  Japan). 

DOC  Position 

We  agree  with  petitioners.  As  set  forth 
in  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al;  Final 
Results  of  Antidumping  Ehity 
A-dministrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900  (February  28, 
1995),  there  is  neither  a  statutory  nor  a 
regulatory  basis  for  excluding  any  U.S. 
sales  from  review.  The  statute  requires 
the  Department  to  analyze  all  U.S.  sales 
within  the  POR  (see  19  U.S.C. 
1675(a)(2)(A)). 

The  Department  does,  however,  have 
the  authority  to  omit  certain  zero-price 
samples  from  our  analysis  if  it  can  be 
determined  that  these  samples  were  not 
used  for  commercial  consumption  (see 
Granular  PTFE  from  Japan).  We  believe 
that  Granular  PTFE  from  Japan  is  not 
applicable  in  this  case.  In  that  case  the 
sample  goods  were  provided  for  testing. 
Due  to  the  nature  of  the  product,  once 
tested,  the  sample  could  not  be 
returned.  Although  a  transfer  of 
ownership  had  occurred,  the  product 
had  not  been  used  for  commercial 
■  consumption,  and  thus  could  not  be 
said  to  have  been  "sold."  In  this  case, 
there  is  no  evidence  on  the  record  that 
Kolon's  U.S.  samples  are  destroyed  or 
rendered  unusable,  as  in  Granular  PTFE 
from  Japan.  In  addition,  based  upon  the 
evidence  on  the  record ,  we  are  not 
convinced  that  these  zero-priced 
samples  were  commercially 
insignificant.  Accordingly,  we  have 
deducted  the  cost  of  these  samples  from 
Kolon's  indirect  selling  expenses  and 
included  the  sample  rates  in  our 
analysis  for  the  final  results  of  review 
(see  also  Tapered  Roller  Bearings.  Four 
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Inches  or  Less  in  Diameter,  and 
Components  Thereof  from  Japan,  59  FR 
56035). 

Comment  28 

Petitioners  note  a  typographical  error 
in  the  Department's  computer  program 
which  affected  the  calculation  of 
Kolon's  COP  for  home  market  sales. 
Petitioners  note  clerical  errors  in  the 
computer  program  for  Kolon's  ESP 
sales.  As  a  result,  petitioners  assert  that 
the  Department  did  not  analyze  a  small 
niunber  of  respondent's  ESP  sales 
properly  and  Ae  Department  did  not 
deduct  Kolon's  export  selling  expenses 
from  USP.  Finally,  Kolon  notes  that  the 
Department  used  the  incorrect  variable 
for  interest  expense  in  calculating  CV. 

DOC  Position 

We  agree  with  petitioners  and  Kolon. 
The  variable  name  for  Kolon's  total  cost 
of  manufacture  in  our  purchase  price 
computer  program  should  be 
"TOTCOM"  instead  of  "OTCOM."  We 
have  corrected  this  typographical  error 
for  these  final  results.  We  have  also 
corrected  the  ESP  calculations  and 
ensured  that  all  of  Kolon's  ESP  sales 
were  analyzed  for  the  final  results  of 
review.  Finally,  we  have  revised  our 
calculations  using  Kolon's  correct 
interest  expense  variable  in  calculating 
CV. 

STC 

Comment  29 

STC  argues  that  the  E)epartment 
should  exclude  U.S.  sales  of  damaged, 
obsolete  and  B-grade  merchandise  from 
its  margin  analysis  because  they  are 
imrepresentative  of  STC's  usual  PET 
film  sales  and  arbitrarily  distort  the 
margin  analysis. 

In  support  of  its  claim  that  the 
Department  should  exclude  one  sale  of 
damaged  merchandise  fipom  analysis, 
STC  cites  past  Department  practice 
where  sales  of  secondary  quality,  scrap, 
or  damaged  merchandise  have  been 
excluded  from  the  margin  analysis.  STC 
also  notes  that  the  Department 
determined,  at  verification,  that  STC's 
sale  of  damaged  film  was  aberrant  in 
nature.  Alternatively,  STC  argues  the 
Department  should  exclude  d^is  sale  as 
outside  the  scope  of  the  antidumping 
duty  order,  because  the  fihn  was 
damaged  in  transit  and  entered  into  the 
United  States  as  PET  film  scrap,  and  not 
as  A-grade  film  subject  to  the 
antidumping  duty  order.  STC  also 
argues  that  if  the  Department  does  not 
exclude  the  sale  from  the  scope  of  the 
order  or  ftx)m  its  analysis,  the 
Department  should  adjust  expenses 
upward  to  reflect  insurance 
reimbursement  for  in-transit  damage.  In 


addition,  STC  argues  that  the  damaged 
film  should  not  be  compared  to  CV,  as 
was  done  in  the  preUminary  results,  but 
instead  to  the  home  market  model 
which  is  identical  in  all  respects  except 
for  the  damage. 

Similarly,  STC  maintains  that  the 
Department  should  exclude  STC's  U.S. 
sale  of  obsolete  merchandise  from  its 
margin  analysis.  STC  claims  that 
because  this  pre-production  lot  of  PET 
film  had  quality  problems  and  was,  as 
a  resuh,  warehoused  for  three  years, 
STC  was  ultimately  forced  to  sell  this 
film  as  scrap.  Accordingly,  STC  argues 
that  this  sale  is  unrepresentative  of  its 
sales  in  the  United  States.  STC  also 
notes  that  this  sale  in  the  United  States 
constituted  only  a  small  percentage  of 
its  U.S.  sales  and  cites  previous 
Department  practice  where  sales  which 
account  for  a  very  small  percentage  of 
U.S.  sales  by  volume  have  been 
disregarded.  Alternatively,  STC  argues 
that  the  Department  should  exclude  this 
sale  because  this  merchandise  entered 
the  United  States  before  the 
antidumping  duty  order  went  into 
effect. 

Finally,  STC  argues  that  its  three  U.S. 
sales  of  B-grade  fihn  should  also  be 
excluded  from  the  margin  analysis  for 
several  reasons:  (1)  they  constitute  only 
a  small  percentage  of  STC's  total  sales 
(excluding  value-added  sales):  (2)  B- 
grade  film  is  not  normally  sold  in  the 
U.S.  market:  and  (3)  these  sales  were 
made  only  at  the  customers'  request. 

DOC  Position 

We  disagree  with  STC.  There  is  no 
provision  in  the  antidumping  statute  or 
regulations  which  provides  for  the 
exclusion  of  sales  when  determining 
dumping  margins.  The  OT,  in  IPSCO  v. 
United  States,  687  F.  Supp.  633, 640 
(Cm988),  stated  that  ".  .  .if  Congress 
intended  to  require  the  administering 
authority  to  exclude  all  sales  made 
outside  the  'ordinary  coiuse  of  trade' 
from  its  determination  of  the  United 
States  price  it  could  have  provided  for 
such  an  exclusion  in  the  definition  of 
United  States  price,  as  it  has  in  the 
definition  of  foreign  market  value.  It  has 
not  done  so." 

Additionally,  it  is  longstanding 
Department  practice  to  include  all  U.S. 
sales  in  its  dumping  calculations  except 
in  instances  where  title  does  not  transfer 
or  in  the  case  of  statistical  sampling  (see 
Color  Television  Receivers  from  the 
RepubUc  of  Korea,  58  FR  50333  (1993)). 

We  also  disagree  with  STC's  request 
that,  in  the  event  we  do  not  exclude  the 
sale  of  damaged  film,  we  adjust  its  USP 
to  reflect  insurance  reimbursement.  The 
antidiunping  statute  clearly  permits 
additions  to  USP  in  only  four  instances. 


none  of  which  apply  to  the  insiu^nce 
reimbursement  additions  sought  by  STC 
(see  section  772(d)(1)  of  the  Act).  These 
four  instances  set  forth  in  the  statute 
allow  additions  to  USP  for  U.S.  packing/ 
shipping  expenses,  rebated  or 
uncollected  import  duties,  rebated  or 
uncollected  taxes,  and  countervailing 
duties  imposed  on  the  merchandise. 
The  Department  has  a  consistent 
practice  of  strictly  interpreting  these 
provisions  and  denying  requests  for 
upward  adjustments  to  USP  (see  Oil 
Country  Tubular  Goods  from  Israel,  52 
FR  1511  (1987)). 

Finally,  we  disagree  with  STC's 
assertion  that  the  sale  of  obsolete  fihns 
should  not  be  included  in  our  dumping 
analysis  because  the  merchandise 
entered  prior  to  the  POR.  In  accordance 
with  our  questionnaire  instructions  and 
longstanding  practice,  the  Department 
bases  its  ESP  calculations  on  sales  of 
subject  merchandise,  regardless  of  entry 
date.  The  sale  in  question  occurred  in 
May  1992,  during  the  POR.  hi  addition, 
there  is  nothing  on  the  record  which 
proves  that  this  sale  entered  before  the 
effective  date  of  the  antidumping  duty 
order  or  as  anything  other  than  PET 
film.  Therefore,  we  have  included  this 
sale  in  our  dumping  analysis. 

Comment  30 

STC  claims  that  the  Department 
substantially  overstated  STC's  COP  and 
CV.  First,  STC  claims  that  the 
Department  failed  to  revise  STC's  1992 
fixed  overhead  costs  based  on  verified 
data.  According  to  STC,  this  revision 
was  necessary  due  to  the  result  of  a 
change  in  the  method  by  which  STC 
computed  depreciation.  STC  explains 
that,  in  1992,  it  switched  from  an 
accelerated  (i.e.,  declining  balance)  to  a 
straight-line  method  of  depreciation. 
Although  documentation  supporting 
this  change  was  included  in  STC's  COP 
questionnaire  response,  STC 
acknowledges  that  it  failed  to  report  its 
fixed  overhead  costs  using  the  straight- 
line  method.  STC  argues  tiiat  it 
identified  this  clerical  error  and  the 
Department  verified  it  on  the  first  day 
of  verification. 

Second,  STC  argues  that  the 
Department's  decision  to  adjust  labor 
cannot  be  reconciled  with  the  evidence 
it  verified.  STC  claims  that  the 
Department  successfully  verified  the 
completeness  and  accuracy  of  STC's 
reporting  and  allocation  of  labor 
expenses  incurred  by  a  wholly-owned 
subsidiary  in  the  production  of  PET 
film.  However,  STC  asserts,  the 
Department  readjusted  reported  labor 
costs  to  include  labor  costs  actually 
reported  in  STC's  general  ledger  in  the 
preliminary  results  with  no  explanation. 
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STC  requests  that  the  Department  use 
STC's  labor  costs  as  reported  in  its 
questionnaire  response  in  its 
calculations  without  adjustment. 

DOC  Position 

We  agree  with  STC  concerning  its 
revisions  to  STC's  reported  fixed 
overhead  costs.  STC  submitted 
corrected  data  at  the  beginning  of 
verification  for  its  reported  fixed 
overhead  costs  resulting  from  STC's 
change  in  methodology  in  calculating  its 
depredation  costs  horn  a  decUning 
balance  to  a  straight-line  method  in 
1992.  Accordingly,  we  have  revised  ovtr 
calculations  to  include  the  correct 
amount  for  depreciation  costs  in  our 
calculations. 

We  disagree  with  STC  concerning  our 
decision  to  adjust  STC's  reported  labor 
costs.  STC's  wholly-owned  subsidiary 
produces  only  PET  film  subject  to  this 
review.  We  verified  that  labor  expenses 
were  incurred  by  the  subsidiary. 
However,  in  its  questionnaire  response, 
STC  allocated  a  portion  of  these 
expenses  away  from  the  production  of 
PETT  film,  claiming  that  some  of  the 
subsidiary's  workers  performed  other 
work  for  STC.  We  could  not  verify  that 
any  of  these  allocated  labor  expenses 
were  billed  by  the  subsidiary  to  STC. 
Nor  could  we  verify  that  any  of  the 
I  subsidiary's  laborers  performed 
production  tasks  for  STC.  We  used  the 
labor  expenses  as  inciured  by  the 
subsidiary  and  recorded  in  its  financial 
statements.  Therefore,  we  used  in  our 
calculations  only  those  labor  costs  we 
were  able  to  verify. 

Comment  31 

STC  argues  that  the  Department's  test 
for  sales  made  at  prices  below  the  COP 
is  fundamentally  flawed.  First.  STC 
claims  that,  in  accordance  with  the 
E)epartment's  practice  and  judicial 
precedent,  the  Department  should  have 
allowed  an  adjustment  for  start-up  costs. 
STC  cites  previous  Departmental 
practice  in  Fresh  Kiwifruit  from  New 
Zealand;  Preliminary  Results  of 
Antidumping  Administrative  Review, 
59  FR  23691  (May  6, 1994)  (Kiwifruit), 
where  the  Department  accounted  for 
start-up  costs  because  they  were 
justified,  supported,  and  quantified. 
STC  disputes  the  Department's  decision 
in  the  preliminary  results  of  review  to 
deny  this  adjustment  because  these 
costs  were  not  actually  reflected  in 
STC's  financial  records.  STC  notes  that 
cost  data  reported  to  the  Department 
often  differs  from  the  type  of  data 
I  maintained  in  the  ordinary  course  of 
trade,  citing  product-specific,  as 
opposed  to  average  costs  and 
adjustments,  for  imputed  credit  costs  as 


examples.  STC  also  notes  that  its  start- 
up cost  allocation  is  consistent  with 
GAAP  in  that  only  costs  incurred  above 
expected  per  imit  overhead  costs  were 
capitaUzed  up  to  the  point  that  STC  was 
able  to  reach  its  normal  production 
voliune.  Finally,  STC  notes  the 
Department's  past  practice,  which  has 
been  upheld  by  the  courts,  of  amortizing 
start-up  costs  even  where  the 
respondent  companies  have  expensed 
their  pre-production  costs. 

STC  also  argues  that  the  Department's 
decision  to  apply  its  standard  test  for 
sales  made  at  below-cost  prices  for  an 
extended  period  of  time  is  arbitrary  and 
unjustified  in  light  of  STC's  protracted 
start-up  difficulties.  STC  claims  its  only 
option  was  to  sell  at  the  prevailing 
market  price  despite  its  high  start-up 
costs  until  its  costs  decreased  and  sales 
increased  to  a  point  where  it  could 
recover  earlier  start-up  costs.  STC 
maintains  that  using  the  Department's 
standard  measiu«  for  an  extended 
period  of  time  in  a  competitive  market 
is  patently  unfair  to  new  entrants, 
particularly  to  one  facing  the  unusual 
circumstances  that  confronted  STC. 

Finally,  STC  argues  that  the 
Department  failed  to  consider  whether 
STC  could  recover  all  costs  of 
production  over  a  "reasonable  period  of 
time,"  in  spite  of  recent  court  decisions 
requiring  the  Department  to  consider 
factors  such  as:  (1)  How  far  below  cost 
the  sales  are;  (2)  how  much,  if  at  all, 
costs  of  production  are  expected  to 
decline;  (3)  the  period  of  time  over 
which  they  are  expected  to  decline;  and 
(4)  the  reasons  why,  based  on  record 
evidence,  these  costs  will  not  be 
recovered  over  time.  In  light  of  STC's 
claim  that  it  exp>ects  to  recover  all  of  its 
costs  within  one  year,  STC  urges  the 
Department  to  reconsider  its 
determination  in  the  preliminary  results 
and  allow  STC  an  adjustment  to  COP  for 
start-up  costs. 

DCX:  Position 

We  disagree  that  an  adjustment  for 
STC's  start-up  costs  must  be  allowed  for 
the  final  results  and  believe  that  STC's 
cite  in  its  comments  to  the  preliminary 
resuhs  in  Kiwifruit  is  misplaced.  In  the 
case  of  Kiwifruit  we  adjusted  for  set-up 
rather  than  start-up  costs.  The  set-up 
cost  adjustment  accounted  for  the 
historical  development  cost  of  the 
kiwifruit  orchard  which  had  been 
expensed  as  incurred.  We  captured 
these  costs  so  that  they  could  be 
properly  amortized  over  the  productive 
life  of  the  orchard.  Adjusting  for  start- 
up costs  refers  to  capitaUzing  excessive 
current  costs  and  amortizing  them  over 
future  production.  Further,  STC's  cites 
to  judicial  precedent  do  not  refer  to 


start-up  costs,  specifically,  but  to  the 
basis  of  certain  adjustments.  In  addition, 
STC's  reported  start-up  costs  could  not 
be  documented  by  actual  company 
records  because  the  calculations  for 
these  costs  were  based  upon  a 
theoretical  one-hundred  percent 
capacity  utilization  rate.  Therefore,  we 
have  not  accepted  STC's  claim  for  a 
start-up  cost  adjustment. 

With  regard  to  our  test  for  sales  made 
below  cost  for  an  extended  period  of 
time,  we  disagree  vrith  STC.  It  is  our 
longstanding  practice  to  define  an 
extended  period  of  time  as  three 
months.  However,  due  to  a  clerical 
error,  the  number  of  months  in  our 
preUminary  calculations  was  incorrect. 
For  the  final  results,  we  have  corrected 
the  test  to  consider  three  months  to  be 
an  extended  period  of  time,  as  is  our 
standard  practice. 

We  also  disagree  with  STC's  assertion 
that,  because  STC  maintains  that  it  will 
recover  all  costs  within  one  year,  the 
Department  should  include  home 
market  sales  of  subject  merchandise 
found  to  have  been  made  below  the 
COP.  The  err,  in  Toho  Titanium  v. 
United  States,  670  F.  Supp.  1019, 1021 
(1987),  clearly  stated  that  the 
Department  must  be  able  to  demonstrate 
that  the  prices  which  are  below  cost 
during  the  POR  are  at  such  a  level  that 
those  prices  would  permit  not  only 
sufficient  revenue  to  cover  future  costs, 
but  also  exceed  future  costs  to  a  degree 
which  permits  the  recovery  of  past 
losses.  The  simple  line  graphs  STC 
submitted  in  its  questionnaire  response, 
purporting  to  show  increasing  capacity 
utilization  and  decreasing  costs,  are  not 
adequate  in  detail  or  documentation  to 
make  a  definite  conclusion  which 
satisfies  the  statute.  In  addition,  we 
were  unable  to  test  the  validity  of  the 
charts  STC  submitted,  because  STC  did 
not  clarity  the  assumptions  on  which 
the  graphs  were  based.  This  evidence 
does  not  justify  including  STC's  below- 
cost  sales  in  our  dumping  analysis. 
Therefore,  we  excluded  STC's  below- 
cost  sales  for  the  final  results  of  review. 

Comment  32 

STC  argues  that  the  Department  must 
apply  the  provisional  measures  deposit 
cap  and,  if  STC's  dumping  margin  is 
greater  than  the  cash  deposit  or  bond 
rate  for  entries  between  the 
Department's  preliminary  and  final 
determinations  in  the  LTTV 
investigation,  the  Department  must 
instruct  the  Customs  Service  to 
disregard  the  difference. 

DOC  Position 

We  agree.  Although  we  changed  our 
poUcy  concerning  the  provisional 
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measures  deposit  cap  in  October  1992  to 
apply  only  to  cash  deposits  associated 
with  antidumping  duty  orders,  our 
poUcy  affected  only  those  entries  which 
were  subject  to  a  preUminary 
determination  of  sales-at-less-than-fair- 
value  published  after  July  29, 1991. 
Therefore,  because  the  preliminary 
determination  in  this  case  was 
published  on  November  30. 1990,  and 
in  accordance  with  19  CFR  353.23,  if  the 
cash  deposit  or  bond  required  between 
the  affirmative  preliminary  and  final 
determination  is  different  from  the 
dumping  margin  in  the  administrative 
review,  we  will  instruct  the  Customs 
Service  to  disregard  the  difference  to  the 
extent  that  the  cash  deposit  or  bond  is 
less  than  the  dumping  margin,  and  to 
assess  antidumping  duties  equal  to  the 
dumping  margin  calculated  in  this 
administrative  review  if  the  cash 
deposit  or  bond  is  more  than  the 
dumping  margin  for  entries  diuing  the 
period  between  the  preliminary  and 
final  determination  in  the  original 
investigation. 

Comment  33 

STC  argues  that  the  Department 
should  adhere  to  the  court's  nimierous 
ruUngs  and  add  U.S.  direct  selling 
expenses  to  FMV,  not  deduct  U.S.  direct 
selling  expenses  from  USP,  as  was  done 
in  the  preliminary  results  of  review. 

DOC  Position 

We  disagree  with  respondent.  See  our 
response  to  Comment  15. 

Comment  34 

Petitioners  argue  that  the  Department 
overstated  the  value  of  U.S.  sales  for 
STC's  further-processed  imports  which 
results  in  an  understatement  of  the 
percentage  margin  of  dumping  as 
published  in  the  preliminary  results. 

DOC  Position 

We  agree.  The  overstatement  of  the 
value  for  further-manufactured  sales 
was  due  to  an  improper  conversion 
which  we  have  corrected  for  the  final 
results.  See  our  response  to  Comment  42 
for  further  information  on  this 
conversion  error. 

Comment  35 

STC  argues  that  the  Department 
should  not  have  subtracted  imputed 
expenses  in  conducting  its  COP  test. 
STC,  citing  previous  Department 
practice,  claims  that  the  Department's 
test  for  calculating  sales  made  at  prices 
below  COP  does  not  typically  subtract 
imputed  expenses,  such  as  credit 
expenses,  in  conducting  its  sales-below- 
cost  comparison  of  home  market  sales 
and  cost  of  production. 


DOC  Position 

We  agree  and  have  conducted  the 
COP  test  without  subtracting  imputed 
expenses  for  the  final  results  of  review 
(see  Color  Television  Receivers  from 
Taiwan;  Final  Results  of  Administrative 
Review.  56  FR  65218  (December  16, 
1991)). 

Comment  36 

STC  argues  that  the  Department 
understated  STC's  actual  home  market 
credit  expenses  by  assigning  a  much 
shorter  average  period  for  outstanding 
credit  than  that  which  STC  experienced 
and  by  using  an  artificially  low  home 
market  interest  rate.  STC  requests  that 
the  Department  use  the  payment  periods 
it  reported  in  the  questionnaire 
response. 

DOC  Position 

We  disagree  with  STC.  Although  STC 
claimed,  in  its  November  3, 1992, 
questionnaire  response,  that  it  provided 
a  longer  credit  period  to  unrelated  end- 
users  in  the  home  market  of  subject 
merchandise,  we  determined  at  the 
home  market  sales  verification  that  the 
actual  credit  period  was  significantly 
shorter  (see  Verification  Report  of  the 
Questionnaire  Responses  of  STC 
Corporation  in  the  First  Antidimiping 
Administrative  Review  of  Polyethylene 
Terephthalate  (PET)  Film  from  the 
Republic  of  Korea,  at  10-11  (April  21, 
1994)  (STC  VerificaUon  Report)).  We 
verified  the  shorter  credit  period  by 
tracing  home  market  sales.  Accordingly, 
we  adjusted  our  calculations  to  reflect 
this  actual,  shorter  credit  period. 

In  addition,  STC  claimed  a  higher 
home  market  interest  rate  than  we  were 
able  to  docujnent  during  oiu-  home 
market  sales  verification.  STC  company 
officials  claimed  that  the  higher  rate 
reflected  the  added  expense  of  its 
lenders'  requirements  that  STC  borrow 
compensatory  funds  deposited  at  a  zero 
or  low  rate  of  interest.  However,  because 
STC  was  unable  to  provide 
documentation  during  verification  on 
the  calculation  method  it  used  to  arrive 
at  the  higher  interest  rate,  we  used  in 
oiu-  calculations  the  actual  interest  rates 
we  were  able  to  verify  (see  STC 
Verification  Report  at  10-11). 

Comment  37 

STC  claims  that  the  Department  did 
not  use  the  corrected  figures  for  average 
days  in  inventory  in  its  calculations  of 
STC's  home  market  inventory  carrying 
expense  which  STC  provided  to  the 
Department  during  the  home  market 
sales  verification  in  Korea. 


DOC  Position 

We  agree  with  respondent. 
Accordingly,  we  have  revised  our 
calculations  for  the  final  results  of 
review  to  include  the  correct  home 
market  inventory  canying  costs. 

Comment  38 

STC  argues  that  the  E)epartment  did 
not  adjust  the  home  market  price  for 
indirect  selling  expenses  incurred  in  the 
home  market.  STC  asserts  that,  because 
further-manufactured  sales  are  ESP 
sales,  the  Department  should  make  an 
offset  to  FMV  for  STC's  home  market 
indirect  selling  expenses  up  to  the 
amount  of  STC's  U.S.  indirect  selling 
expenses  and  commissions  on  STC's 
further-manufactured  sales  as  well  as 
regular  ESP  sales. 

DOC  Position 

We  agree  with  respondent  that  we 
should  have  allowed  an  ESP  offset  to 
FMV  for  U.S.  further-manufactured 
sales  (see  Certain  Internal-Combustion 
Forklift  Trucks  from  Japan.  53  FR  12552 
(April  15, 1988))  and  we  have  revised 
our  calculations  accordingly. 

Comment  39 

STC  argues  that  the  £)epartment 
mistakenly  did  not  subtract  credit 
expenses  bom  FMV  when  based  on  CV. 
STC  argues  that  the  Department  should 
correct  this  oversight  by  deducting 
credit  expenses  from  CV. 

DOC  Position 

We  disagree  with  STC.  Even  though 
STC  did  report  credit  expenses 
separately  from  its  reported  total  CV  in 
answering  the  questionnaire  response, 
we  did  not  include  these  expenses  in 
our  calculation  of  CV.  Therefore,  no 
adjustments  to  CV  are  necessary  for  the 
final  results  of  this  review. 

Comment  40 

STC  requests  that  the  Department 
correct  the  following  clerical  errors:  (1) 
STC  asserts  that  the  Department 
neglected  to  convert  STC's  FMV  from  a 
per-kilogram  to  a  per-pound  basis  for 
comparisons  to  its  purchase  price  sales, 
(2)  STC  discovered,  and  presented 
during  verification,  that  its  duty 
drawback  figures  should  have  been 
higher  than  previously  reported  in  its 
U.S.  sales  listing  and  requested  that  the 
Department  use  the  revised  duty 
drawback  figures  in  its  analysis,  (3)  STC 
argues  that  the  Department  neglected  to 
use  the  correct  interest  rate  when 
calculating  its  U.S.  subsidiary's  (STCA) 
interest  expense  (STC  claims  that  the 
Department  used  the  old  reported  rate 
and  did  not  use  the  revised  rate 
presented  by  STC  during  verification). 
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and  (4)  STC  maintains  that  the 
Department  used  STC's  erroneously 
reported  pre-sale  warehousing  expense 
instead  of  the  correct  expense.  STC 
acknowledged  that  it  originally  reported 
a  pre-sale  warehousing  expense  which 
was  incorrect  by  one  decimal  space. 

DOC  Position 

We  agree  that  clerical  errors  were 
made  in  all  four  instances  and  have 
revised  our  calculations  accordingly. 

Comment  41 

STC  asserts  that  the  Department 
inappropriately  treated  STCA's  pre-sale 
U.S.  warehousing  expenses  as  a  direct 
selling  expense.  Because  these  expenses 
are  incurred  prior  to  the  sale  of  the 
merchandise  to  unrelated  parties  and 
cannot  be  linked  to  any  particular  sale, 
STC  maintains  that  they  should  be 
treated  as  indirect  expenses. 

DOC  Position 

We  agree  with  STC.  Because  these 
expenses  were  incurred  prior  to  STC's 
sale  of  the  merchandise  and  cannot  be 
directly  linked  to  individual  sales,  we 
have  treated  STCA's  pre-sale  U.S. 
warehousing  expense  as  indirect  selling 
expenses  for  the  final  results  of  review. 

i  Comment  42 

I    STC  argues  that  the  Department 
incorrectly  calculated  the  net  price  for 
STC's  further-manufactured  sales  by 
neglecting  to  apply  the  value-added 
ratio  to  the  net  USP  and  U.S.  price 
adjustments.  STC  claims  that,  in 
calculating  the  net  USP  for  further- 
manufactured  sales,  the  Department 
failed  to  convert  USP  and  U.S.  price 
adjustments  from  a  per-roll  basis  to  a 
per-PET  film  pound  equivalent  basis.  In 
addition.  STC  asserts  diat  the 
Department  subtracted  the  entire  profit 
amount  from  the  price  of  the  further- 
manufactured  sales,  instead  of  only  that 
portion  of  profit  attributable  to  the 
further-manufacturing  process.  Finally, 
STC  argues  that  the  Department 
neglected  to  add  duty  drawback  to  USP 
for  further  manufactured  sales.  STC 
requests  that  the  Department  modify  its 
calculations  accordingly. 

DOC  Position 

We  agree  with  STC.  We  have  applied 
the  value-added  ratio  to  net  USP  and  to 
the  U.S.  price  adjustments  for  further- 
manufactured  sales  of  subject 
merchandise.  We  also  included 
calculations  to  convert  net  USP  for 
further-manufactiued  sales  and  U.S. 
price  adjustments  to  a  per-pound  basis. 
We  also  recalculated  profit  and 
deducted  only  that  portion  attributable 
to  the  further-manufacturing  process. 


Finally,  we  added  duty  drawback  to 
USP  for  the  final  results  of  review. 

Final  Results  of  Review 

Upon  review  of  the  comments 
submitted,  the  Department  has 
determined  that  the  following  margins 
exist  for  the  periods  indicated: 


Manufacturer/exporter 

Percent 
margin 

November  30,  1990  through  May 
31,1992: 
SKC  Limited 

0.80 

Kolon  Industries  .'. 

0.94 

STC  CofDoration  

16.87 

April  22,  1991  through  May  31. 
1992: 
Cheil  Synthetics  

0.06 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  the  rates  outlined  above, 
except  for  Cheil.  which,  because  its 
weighted-average  margin  is  de  minimis, 
the  cash  deposit  rate  will  be  zero 
percent;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiu^r  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  4.82%.  the  all  others 
rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 


prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  10, 1995. 
Susan  G.  Esserman. 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  95-20436  Filed  8-16-95;  8:45  am) 
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(A-475-059] 

Pressure  Sensitive  Plastic  Tape  from 
Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  pressure 
sensitive  plastic  tape  from  Italy.  The 
review  covers  2  manufacturers/ 
exporters  of  the  subject  merchandise 
shipped  to  the  United  States  during  the 
period  October  1, 1993.  through 
September  30. 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  the 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  17, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  E)epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  482-4195  or 
482-3814.  respectively. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  21, 1977,  the  Treasiuy 
Department  published  in  the  Federal 
Register  (42  PR  56110)  the  antidiunping 
finding  on  pressure  sensitive  plastic 
tape  (PSPT)  from  Kaly.  On  October  7. 
1994.  the  Department  published  a  notice 
of  "Opportimity  to  Request 
Administrative  Review"  (59  FR  194).  On 
October  24, 1993,  the  petitioner, 
Minnesota  Mining  and  Manufacturing 
Company  (3M).  requested  that  we 
conduct  an  administrative  review  of 
N.A.R.,  S.p.A.  (NAR)  for  the  period 
October  1, 1993,  through  September  30, 
1994.  On  October  13. 1994.  a 
respondent,  Autoadesivi  Magri  s.r.l. 
(Magri)  also  requested  that  we  conduct 
an  administrative  review.  We  pubUshed 
a  notice  of  initiation  of  the  antidumping 
administrative  review  on  November  14, 
1994. 

The  Department  is  conducting  the 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  PSPT  measiuing  over  V/a 
inches  in  width  and  not  exceeding  4 
mils  in  thickness.  During  the  period  of 
review  (POR),  the  above  described  PSPT 
was  classified  under  HTS  subheadings 
3919.90.20  and  3919.90.50.  Althou^ 
the  HTS  subheadings  are  provided  for 
convenience  and  for  Customs  purposes, 
oxir  written  description  of  the  scope  of 
this  review  is  dispositive. 

Use  of  Best  Information  Available  (BIA) 

In  its  February  27, 1995,  response, 
Magri  reported  that  its  home  market  was 
not  viable  as  a  basis  for  FMV.  It 
therefore  reported  third  country  sales. 
Based  on  information  gathered  while  on 
verification,  the  Department  determined 
that  errors  in  Magri's  reporting  of  the 


volume  and  value  of  home  market  sales 
had  materially  distorted  its  viabihty 
analysis,  i.e.,  the  home  market  was  in 
fact  viable  and  should  have  been  used 
as  the  basis  of  foreign  market  value  in 
accordance  with  the  Department's 
normal  practice  (19  CFR  353.46). 
Although  Magri  attempted  to  respond  to 
all  the  Department's  requests  for 
information,  the  data  submitted  were 
unverifiable.  In  particular,  at 
verification  in  Italy  we  discovered  that 
approximately  27.6%  of  total  German 
sales  for  1993  were  unreported  and  23% 
of  German  sales  for  1994  were 
imreported.  Finally,  significant 
discrepancies  and  errors  in  Magri's  sales 
listings  were  identified,  thereby  making 
it  impossible  to  verify  several  of  Magri's 
claimed  adjustments.  For  a  detailed 
analysis  supporting  these  conclusions. 
see  Magri's  verification  report  dated  July 
11, 1995.  Thus  pursuant  to  776(b)  of  the 
statute,  the  Department  must  resort  to 
BIA. 

As  for  NAR.  it  failed  to  respond  to  the 
Department's  questionnaire.  Thus 
piu^uant  to  776(c)  of  the  statute,  the 
Department  must  resort  to  BIA. 

m  deciding  what  to  use  as  BIA.  the 
Department's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department 
determines,  on  a  case-by-case  basis, 
what  constitutes  BIA.  For  the  purpose  of 
these  preliminary  results,  we  applied 
the  following  two-tier  BIA  analysis 
where  we  were  unable  to  use  a 
company's  response  for  piuposes  of 
determining  a  dumping  margin  [see 
Final  Results  of  Antidumping  Ehjty 
Administrative  Review  of  Antifriction 
Bearings  and  Parts  Thereof  from  France, 
et  al.,  58  FR  39739,  July  26. 1993): 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  we 
used  as  BLA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same  country 
of  origin  in  the  original  less-than-foir-value 
(LTFV)  investigation  or  prior  administrative 
reviews:  or  (2)  the  highest  rate  found  in  this 
review  for  any  firm  for  the  same  class  or  kind 
of  merchandise  in  the  same  country  of  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for  information 
and,  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  manner  or  in  the  form  required 
or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  higher  of  (1)  the  highest  rate  even 
applicable  to  the  firm  for  the  same  class  or 
kind  of  merchandise  firom  either  the  LTFV 
investigation  or  a  prior  administrative 
review,  or  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  "all  others"  rate 
from  the  LTFV  investigation;  or  (2)  the 
highest  calculated  rate  in  this  review  for  the 


class  or  kind  of  merchandise  for  any  firm 
from  the  same  country  of  origin. 

Pursuant  to  776(b)  of  the  Act.  which 
provides  for  BIA  when  the  Department 
is  unable  to  verify  the  acciuacy  of  the 
information  submitted,  we  are  applying 
second-tier,  cooperative  BIA  to  Magri's 
entries.  This  rate  represents  the  highest 
rate  ever  applied  to  Magri  in  previous 
antidumping  proceedings. 

Since  NAR  failed  to  respond  to  the 
Department's  questionnaire  pursuant  to 
776(c)  of  the  Act,  we  are  applying  first- 
tier,  punitive  BIA  to  its  entries.  This  is 
the  highest  calculated  rate  from  a  prior 
administrative  review. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
October  1. 1993.  through  September  30, 
1994: 


Manufacturer/Exporter 

Margin 

Autoadesivi  Magri  

N.A.R.  S4>.A 

12.66% 
12.66% 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  for  each  exporter  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
firm  will  be  that  firm's  rate  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufactiu^r  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  not  previously  reviewed  will 
be  12.66  percent,  the  "new  shipper"  rate 
established  in  the  first  notice  of  final 
results  of  administrative  review 
published  by  the  Department  (48  FR 
35686,  August  5, 1983). 
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These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
any  such  written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidvunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  4, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20441  Filed  8-16-95:  8:45  am) 
BLUNQ  CODE  3910-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultiu«l 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 


301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-065.  Applicant: 
University  of  Utah,  Sah  Lake  City.  UT 
84112.  Instrument:  Electron  Microscope, 
Model  H-7100.  Manufacturer.  Hitachi 
Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  to  study  plant 
and  animal  cells  and  tissues, 
microorganisms,  viruses  and  biological 
macromolecules  in  experiments 
performed  to  determine  cellular  and 
molecular  bases  of  neurogenesis,  the 
cytoskeletal  organization  in  oocytes  and 
embryos,  the  development  of  female 
gametophytes  in  Arabidopsis,  the 
location  of  zyxin  in  resting  and 
activated  platelets,  and  the  structure 
and  assembly  of  bacterial  flagellar  motor 
proteins.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  course  BIOL  5XX.  Microscopy 
Techniques.  Application  Accepted  by 
Commissioner  of  Customs:  July  25. 
1995. 


Docket  Number:  95-066.  Applicant: 
University  of  Maryland.  Department  of 
Meteorology.  College  Park,  MD  20742. 
Instrument:  Sun  Photometer  and  Filters. 
Model  CE  318-1.  Manufacturer:  Cimel 
Electronique.  France.  Intended  Use:  The 
instrument  will  be  used  to  measure  both 
sun  and  sky  radiance  to  derive  total 
column  water  vapor  and  ozone  and 
aerosol  properties  using  a  combination 
of  spectral  filters  and  azimuth/zenith 
viewing  controlled  by  a  microprocessor. 
Application  Accepted  by  Commissioner 
of  Customs:  July  28, 1995, 


Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc.  95-20439  Filed  8-1&-95:  8:45  am) 

BILUNC  CODE  3S10-OS-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Qatar 

August  11.1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  august  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  16624,  published  on  March 
31. 1995. 

"The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  11. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  27, 1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
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cxincems  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufoctured  in  Qatar  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1995  and  extends  throu^ 
December  31, 1995. 

Effective  on  August  18, 1995,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  Memorandum  of  Understanding 
dated  June  28, 1994  between  the 
Governments  of  the  United  States  and  the 
State  of  Qatar 


Category 

Adjusted  twelve-month 
limit' 

340/640 

341/641  _ 

347/348  

38?.395  dozen. 
176,490  dozen. 
398.988  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-20435  Filed  8-16-95;  8:45  am) 

BILUNQ  CODE  M^0-Ot^-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Announcement  of  Amnesty  and 
Conditions  Under  Which  the  Staff  Will 
Refrain  From  Making  Preliminary 
Hazard  Determinations 

AGENCY:  Consumer  Product  Safety 
Commission  (CPSC). 
action:  Notice. 

SUMMARY:  Section  15(b)  of  the  Consumer 
Product  Safety  Act  requires 
manufactiu«rs,  distributors,  and 
retailers  of  consumer  products 
distributed  in  commerce  to  notify  the 
Commission  of  certain  defects, 
unreasonable  risks  or  non-compliance 
with  voluntary  or  mandatory  standards. 
.  Firms  that  fail  to  report  are  subject  to 
dvil  penalties.  The  Commission  is 
announcing  a  one  time  amnesty  for 
firms  who  have  failed  to  report  in  the 
past.  The  Commission  is  also 
announcing  the  staff  will  forego  making 
a  preliminary  hazard  determination 
when  firms  report  and  within  20 
working  days  implement  corrective 
action  acceptable  to  the  staff. 
DATES:  This  action  announces  that  the 
staff  of  the  CPSC  will  not  seek  penalties 
under  any  of  the  rules  or  acts  it 


administers  against  firms  who  report 
under  section  15(b)  of  the  CPSA  from 
August  17,  1995,  to  February  13, 1996, 
potential  hazards  the  firm  failed  to 
report  prior  to  the  amnesty  period.  The 
staff  will  meet  with  interested  members 
of  the  public  September  12, 1995  at  10 
a.m.  to  discuss  this  initiative  and  a 
second  initiative  annoimced  in  this 
notice. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Theresa  Rogers,  Office  of  Compliance, 
CPSC,  4330  East  West  Highway. 
Bethesda,  MD  20814  (Mailing  address: 
Washington.  D.C.  20207),  telephone 
(301)  504-0608.  extension  1363,  or  Eric 
L.  Stone.  Office  of  Compliance,  CPSC, 
4330  East  West  Highway,  Bethesda,  MD 
20814  (Mailing  address:  Washington, 
D.C.  20207),  telephone  (301)  504-0626 
extension  1350. 

SUPPt-EMENTARY  INFORMATION: 
A.  Reporting  Amnesty 

Section  15(b)  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2064(b),  requires  manufactiu«rs, 
distributors  and  retailers  of  a  consumer 
product  distributed  in  commerce  to 
notify  therCommission  when  they 
obtain  information  which  reasonably 
supports  the  conclusion  that  their 
product  (1)  foils  to  comply  with  an 
applicable  consumer  product  safety  rule 
or  voluntary  standard  relied  upon  by  the 
Commission  imder  section  9,  (2) 
contains  a  defect  which  could  create  a 
substantial  risk  of  injury,  or  (3)  creates 
an  imreasonable  risk  of  serious  injury  or 
death.  The  Commission  published  a  rule 
interpreting  this  provision  at  16  CFR 
Part  1115.  Firms  that  knowingly  fail  to 
report  are  subject  to  civil  penalties 
under  sections  19(a)(4)  and  20(a)(1)  of 
the  CPSA,  15  U.S.C.  2068(a)(4)  and 
2069(a)(1).  Similar  penalties  exist  for 
failures  to  report  under  section  37  of  the 
CPSA,  15  U.S.C.  2084,  and  section  102 
of  the  Child  Safety  Protection  Act, 
Public  Law  103-267,  108  Stat.  722 
(1994),  and  for  violations  of  various 
safety  rules  in  Title  16  of  the  Code  of 
Federal  Regulations. 

For  years,  the  Commission  has  been 
concerned  that  many  firms  are  not 
complying  with  their  reporting 
obligations  under  section  15(b)  of  the 
CPSA.  Despite  Uie  efforts  of  CPSC  and 
various  industry  and  legal  groups  to 
publicize  the  requirements,  some  of  this 
failure  is  undoubtedly  due  to  ignorance 
of  the  law.  Many  other  factors  also  play 
a  role.  Once  a  firm  has  failed  to  report 
it  finds  itself  in  a  quandary.  A  late 
report  subjects  the  firm  to  civil  penalties 
and  the  stigma  associated  v«th  failure  to 
comply  with  the  reporting  obligation  in 
the  first  instance.  Fear  of  such  penalties 


could  cause  some  firms  to  hide  their 
problems. 

To  address  this  fear,  the  Commission 
is  announcing  a  one-time  amnesty 
program.  The  staff  will  not  seek 
penalties  under  any  of  the  rules  or  acts 
it  administers  against  firms  who  report 
under  section  15(b)  of  the  CPSA  ftt)m 
August  17, 1995,  to  February  13, 1996. 
potential  hazards  the  firm  failed  to 
report  prior  to  the  amnesty  period.  The 
amnesty  will  not  be  available  for  any 
product  reported  prior  to  the  date  of  this 
Federal  Register  notice,  nor  will  it 
apply  to  firms  who  are  currently  under 
investigation  for  a  failure  to  report  or 
other  violation  of  the  Commission's 
laws.  Firms  will  not  receive  amnesty  fat 
failures  to  report  based  on  reporting 
obligations  that  arise  between  August 
17.  1995,  and  February  13,  1996. 

This  amnesty  is  intended  to 
encourage  firms  to  "clean  out  their 
closets"  of  matters  that  should  have 
been  reported  in  the  past.  While  firms 
may  report  such  matters  without  fear  of 
penalty,  the  staff  will  still  seek 
corrective  action  when  such  action  is 
needed  to  protect  the  public  from  a 
possible  substantial  product  hazard. 

B.  Staff  to  Forego  Preliminary 
Determinations  When  Firms  Initiate 
Timely  Corrective  Action 

In  the  past,  the  Commission  staff  has 
made  a  preliminary  hazard 
determination  as  to  whether  a  product 
presents  a  substantial  product  hazard 
(section  15  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2064).  or  contains 
a  defect  which  creates  a  substantial  risk 
of  injury  to  children  (section  15  of  the 
Federal  Hazardous  Substances  Act,  15 
U.S.C.  1274),  whenever  it  receives  a 
report  under  section  15(b)  of  the  CPSA. 
See  16  CFR  1115.12(a).  Some  firms  have 
expressed  concern  that  the  preliminary 
determination,  although  not  a  formal 
hazard  determination  of  the  agency, 
could  have  a  negative  impact  in  their 
product  liability  cases  or  on  their 
reputation.  From  August  17, 1995,  until 
February  13, 1996,  on  a  pilot  basis,  the 
staff  will  forego  such  preliminary 
determinations  for  firms  that  report  in  a 
timely  and  complete  manner  and 
implement  within  20  working  days  after 
filing  an  initial  report  a  corrective  action 
the  staff  believes  will  be  effective.  For 
purposes  of  this  pilot  program, 
"implement"  means  issuance  of  a  news 
release  or  other  form  of  public  notice 
approved  by  the  staff  commencing  the 
corrective  action. 

This  pilot  project  does  not  modify 
firms'  reporting  obligations.  Firms  who 
have  an  obligation  to  notify  the 
Commission  under  section  15(b)  or 
section  37  of  the  CPSA,  or  section  102 
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pf  the  Child  Safety  Protection  Act,  must 
continue  to  do  so  even  when  they 
believe  the  risk  does  not  warrant 
corrective  action. 

At  the  end  of  the  pilot  period,  the 
Commission  will  evaluate  the 
effectiveness  of  this  initiative  and 
determine  whether  it  should  be 
extended. 

The  staff  will  only  forego  preliminary 
determinations  for  a  firm  that: 
-  a.  Files  a  Full  Report  (See  16  CFR 
1115.13(d)).  Currently,  many  firms  do 
not  submit  complete  information.  Firms 
sometimes  omit  copies  of  complaints 
and  claims.  This  information  is  crucial 
for  the  staff  to  properly  evaluate  the 
problem  and  the  firm's  corrective 
action.  The  staff  will  not  allow  firms 
that  do  not  report  fully  to  participate  in 
this  pilot  program. 

b.  Advises  the  staff  it  wishes  to 
undertake  an  expeditious  corrective 
action  under  the  pilot  program. 

c.  Submits  a  proposed  corrective 
action  plan  in  sufficient  time  for  the 
staff  to  review  the  plan,  analyze  any 
replacement  product  or  repair,  and  work 
out  the  details  of  the  corrective  action 
with  the  firm  so  that  the  plan  can  be 
implemented  within  20  working  days 
after  the  filing  of  the  report.  The  plan 
shall  include  the  following: 

(1)  A  description  of  the  action  to  be 
taken  (refund,  repair,  or  replacement) 
that  will  eliminate  the  identified  risk. 

(2)  Sufficient  product  design, 
incident,  and  testing  information  to 
allow  the  staff  to  determine  whether  the 
proposed  action  corrects  the  identified 
problem  and  the  problem  is  Umited  to 
the  modelfs]  and  production  dates 
identified  by  the  firm.  Such  information 
should  include,  but  is  not  limited  to: 
consumer  complaints,  test  data, 
engineering  drawings,  material 
specifications,  samples  of  product,  and/ 
or  component  parts,  as  needed.  If  the 
needed  information  and  documentation 
is  being  compiled,  but  is  not  yet 
available,  the  firm  must  provide  the  date 
it  exp>ects  to  forward  the  information  to 
CPSC  CPSC  staff  must  have  sufficient 
time  to  review  the  information  and  meet 
the  20  working  day  time  limit. 

(3)  Usually,  the  firm's  proposed  plan 
must  include  notice  to  distributors, 
retailers,  and  consumers  of  the  subject 
product.  The  notice  must  describe  the 
product,  the  hazard,  the  number  and 
type  of  injuries  that  have  been  reported, 
the  type  of  injury  that  may  occur,  and 
the  action  to  be  taken  in  plain  language 
understandable  to  the  people  to  whom 
the  notice  is  directed.  Generally,  the 
plan  must  include  a  joint  news  release 
with  the  Commission,  letters  and 
instructions  to  retailers  and  distributors, 
point-of-purchase  posters,  and. 


depending  upon  the  level  of  risk,  the 
population  at  risk,  age  and  number  of 
products  involved,  there  should  be  an 
additional  notice.  Supplementary  notice 
may  include  a  Video  News  Release, 
print  and/or  radio  advertisements, 
incentives  or  bounties  to  encourage 
consumer  response,  posters  for  specific 
audiences,  such  as  for  posting  in 
pediatricians'  offices,  medical  clinics, 
national  parks  and  campgrounds,  and 
repair  shops  (see  Corrective  Action 
Handbook,  available  fi'om  CPSC 
Division  of  Corrective  Actions).  In  those 
cases  where  all  purchasers  can  be 
contacted  directly,  a  news  release  may 
not  be  necessary. 

(4)  An  agreement  that  the  Commission 
may  publicize  the  terms  of  the  plan  and 
inform  the  public  of  the  nature  and  the 
extent  of  the  alleged  hazard.  The 
consumer  notice  should  be  targeted  to 
reach  a  significant  portion  of  the  public 
likely  to  have  purchased  the  subject 
product.  (See  16  CFR  1115.20(a)  and 
CPSC  Corrective  Action  Handbook.) 

(5)  The  corrective  action  plan  and 
notice  must  be  acceptable  to  the  staff. 
The  staff  will  consider  whether  the 
corrective  action  plan  adequately 
addresses  the  risk  of  injury  presented  by 
the  product  and  whether  the  notice  and 
corrective  action  plan  are  designed  to 
make  the  plan  as  effective  as  is 
reasonably  possible  given  the  natiue  of 
the  product  and  the  risk.  The  Office  of 
Compliance  staff  will  provide  expedited 
review  of  each  proposal  submitted  and 
work  with  the  firm  to  develop  an 
acceptable  corrective  action  plan  that 
can  be  implemented  within  die  20 
working  day  period.  The  staff 
anticipates  there  may  be  cases  where  a 
firm  has  submitted  all  the  necessary 
information  in  a  timely  maimer  but 
cannot  implement  the  corrective  action 
plan  within  the  20  day  period  because 
the  staff  requires  additional  time  to 
evaluate  a  proposed  corrective  action 
plan  and  this  delay  did  not  result  fiom 
delay  or  fault  on  the  part  of  the  firm.  It 
is  also  possible  that  in  some  cases  the 

'  staff  and  firm  will  agree  that  notice  and 
corrective  action  should  occur  at  a  later 
time  (such  as  in  the  case  of  a  seasonal 
product).  In  both  those  cases  where 
delay  is  neither  caused  by,  nor  is  the 
fault  of,  the  firm,  the  staff  will  not  make  » 
a  preUminary  hazard  determination. 
If  corrective  action  is  implemented 
within  the  specified  20  working  days, 
staff  will  provide  written 
acknowledgement  that  the  firm  has 
submitted  information  under  section 
15(b);  that,  based  on  available 
information,  the  proposed  corrective 
action  plan  is  adequate;  and  that  the 
staff  will  monitor  the  progress  of  the 
plan.  The  staff  will  advise  the  firm  that 


the  firm  has  a  continuing  obligation  to 
report  new  or  different  information  that 
may  affect  the  scope,  prevalence  or 
seriousness  of  the  defect  or  hazard. 

If  the  firm  does  not  implement  a 
corrective  action  acceptable  to  the  staff 
within  the  specified  20-day  time  limit, 
staff  will  inform  the  firm  that  it  will 
continue  its  evaluation  and  will 
pHeliminarily  determine  whether  the 
product  contains  a  defect  that  creates  a 
substantial  risk  of  injury  to  children 
under  the  FHSA  or  presents  a 
substantial  product  hazard  under  the 
CPSA. 

Firms  should  not  delay  their  reports 
under  section  15(b)  of  the  CPSA  in  order 
to  prepare  a  corrective  action  plan.  The 
staff  will  not  forego  preliminary 
determinations  if  the  information 
available  suggests  a  firm  delayed  its 
initial  report  to  prepare  a  corrective 
action  plan. 

C.  Meeting 

The  staff  will  meet  with  interested 
members  of  the  public  at  10  a.m.  on 
September  12, 1995  to  discuss  these 
initiatives.  The  meeting  will  be  held  in 
the  Commission's  hearing  room  on  the 
fourth  floor  of  4330  East- West  Highway, 
Bethesda,  Maryland. 

Dated:  August  7, 1995. 
Sadye  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  95-20429  Filed  8-16-95;  8:45  am] 

BILUNQ  COOC  6396-01-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  hfts 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Epidemiologic  Studies  of 
Morbidity  Among  Gulf  War  Veterans;  A 
Search  for  Etiologic  Agents  and  Risk 
Factors. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  2,500. 

Responses  per  Respondent.  1.6. 

Annual  Responses:  4,000. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  1.900. 
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Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  to  conduct  Congressionally 
directed  studies  of  the  health 
consequences  of  miUtary  service  in 
Southwest  Asia  diuing  the  Persian  Gulf 
War.  The  information  collected  hereby, 
will  be  utilized  to  define  Persian  Gulf 
veterans'  illnesses,  as  well  as  to  identify 
likely  etiologic  agents  causing  morbidity 
among  Gulf  War  veterans  and  their 
offspring. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Onetime. 

Respondent's  Obligation:  Volimtary. 

OAfB  Des](  Officer:  Ms.  Shannah  Koss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  WilUam 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated  August  14, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  95-20409  Filed  »-16-95;  8:45  am) 

BILUNQ  COOK  S00O-O4-P 


Public  Information  Colloction 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  NROTC  Applicant 
Questionnaire;  NAVCRUTT  Form  1131/ 
6;  OMB  Control  Number  0703-0028. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  pubUcation  in  the 
Federal  Register. 

Number  of  Respondents:  40,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  40,000. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  10.000. 

Afeeds  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  firom  appUcants  for 


consideration  under  the  NROTC 
Scholarship  Program.  The  information 
collected  hereby,  will  be  utilized  by  the 
Navy  Recruiting  Command  to  perform 
initial  screening  and  determine  the 
basic  eligibility  of  applicants. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  WilUam 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  August  14. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer.  Department  of  Defense. 

[FR  Doc.  95-20410  Filed  8-16-95;  8:45  am] 

nUJNQ  COOE  8000-04^ 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Applicable  Form;  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Subpart  249.7002.  Notification  and 
Reporting  of  Substantial  Impact  on 
Employment,  and  the  Clause  at 
252.249-7001;  Eff)  Form  2604;  OMB 
Control  Nimiber  0704-0327. 

Type  of  Request:  Expedited 
Processing— Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  10. 

Responses  per  Respondent:  1 . 

Annual  Responses:  10. 

Average  Burden  per  Response:  16 
hours. 

Annual  Burden  Hours:  160. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  to  determine  if  the 
modification  or  termination  of  a 


contract  for  convenience  will  result  in  a 
substantial  impact  on  employment.  This 
clause  is  included  in  all  prime  contracts 
exceeding  $5  miUion  or  which  have 
subcontracts  of  $500,000  or  more.  The 
information  collected  hereby,  will  be 
utiUzed  by  the  Government  to  identify 
communities  which  have  been 
substantially  and  seriously  affected  by  a 
contract  modification  or  termination  for 
convenience  which  caused  a  substantial 
impact  on  employment.  It  is 
additionally  utilized  to  determine  if 
these  communities  are  eligible  for 
economic  adjustment  assistance  as 
authorized  by  the  Public  Works  and 
Economic  Development  Act  of  1965. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Qearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  14, 1995. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-20411  Filed  8-16-95;  8:45  am) 

BILUNO  COOC  9000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OiyiB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Subparts  227.4, 
Rights  in  Technical  Data,  and  227.5, 
Rights  in  Computer  Software  and 
Computer  Software  Documentation; 
OMB  Control  Number  0704-0369. 

Type  of  Request:  Expedited 
Processing— Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  2,330.688. 
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Responses  per  Respondent:  5. 

Annual  Responses:  11,834,453. 

Average  Burden  per  Response:  .46 
hours. 

Annual  Burden  Hours  (Including 
Recordkeeping):  6,457.651. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  and 
subcontractors  concerning  the 
justification  for  restrictions  on  the 
Government's  right  to  use  or  disclose 
technical  data.  It  will  be  utiUzed  to 
protect  data  or  software  from 
imauthorized  release  or  disclosure;  to 
facilitate  public  release  of  technical  data 
or  software  developed  by  the 
Government;  and  to  enable  contracting 
officers  in  determining  if  other 
Government  agencies  have  paid  for 
rights  to  the  data  or  software. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required Jto 
obtain  or  retain  benefits. 

OMB  Desk  Officer  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  Aug.  14, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-20412  Filed  8-16-95;  8:45  am] 

M.UNG  CODE  5000  0<  P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


Responses  Per  Respondent:  1. 

Annual  Responses:  3,200. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  800. 

Needs  and  Uses:  The  information 
collected  hereby,  will  enable  the 
Department  of  the  Air  Force  to 
determine  the  impact  on  civilian 
employers  of  additional  Air  Force 
Reserve  duty  requirements.  These 
increased  requirements  result  from  the 
reduction  of  the  active  duty  force, 
increased  training  initiatives,  and  force 
structure  changes. 

The  results  will  also  be  used  to 
develop  Air  Force  Reserve  employer 
support  programs,  and  to  develop 
reserve  mission  policies. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local,  or  tribal  government. 

Frequency:  Onetime. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  August  14, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-20413  Filed  8-16-95:  8:45  am) 

BILUNO  COOE  5000  0<  f 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number: 
Employer  Support  Survey;  OMB  Control 
Number  0701-0140. 

Type  of  Request:  Expedited 
processing — Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  3 ,200. 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form;  and  OMB 
Control  Number:  DoD  Building  Pass 
Application;  DD  Form  2249;  OMB 
Control  Number  0704-0328. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  102,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  102,000. 

Average  Burden  Per  Response:  6 
minutes. 


Annual  Burden  Hours:  10,200. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  applicants  for  DoD 
Building  Passes.  The  information 
collected  hereby,  will  be  used  to  verify 
need  and  to  issue  a  DoD  Building  Pass 
to  DoD  personnel,  other  authorized  U.S. 
Government  personnel,' and  DoD 
consultants  and  experts  who  regularly 
work  in  or  require  frequent  and 
continuing  access  to  DoD  owned  or 
occupied  buildings  in  the  National 
Capitol  Region. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
Federal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Buildii^g,  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  14, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
|FR  Doc.  95-20414  Filed  8-16-95:  8:45  ami 

BILUNQ  COOE  5000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form;  and  OMB 
Control  Number:  Carrier  Selection  and 
Performance;  DLA  Form  1773;  OMB 
Control  Number  0704-0291 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  2.000. 

Responses  Per  Respondent:  1.25. 

Annual  Responses:  2.500. 

Average  Burden  Per  Response:  20 
minutes. 


42852 


Federal  Register  /  Vol.  60.  No.  159  /  Thursday.  August  17.  1995  /  Notices 


Annual  Burden  Hours:  825. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  necessary 
to  the  maintenance  and  operation  of  the 
Military  Traffic  Management 
Command's  (MTMC)  Carrier 
Performance  Program.  The  information 
collected  hereby,  will  document 
performance  and  service  deficiencies  of 
freight  carriers,  and  will  be  utilized  by 
Ml^C  to  determine  whether  to  suspend 
or  bar  carriers  failing  to  meet  minimum 
service  requirements  from  hauling  DoD 
freight. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volxmtary. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Ariington,  VA  22202-4302. 

Dated:  August  14. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  95-20415  Filed  8-16-95:  8:45  am] 
MJJNO  coot  aoBO  IM  P 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  to  amend  systems  of 
records 

SUMMARY:  The  Defense  Logistics  Agency 
is  amending  their  systems  of  records 
notices  in  their  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  to  reflect  a  change 
of  physical  address. 

The  amendment  consists  of  changing 
the  Cameron  Station.  Alexandria,  VA 
address  to  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221.  The  categories  affected  are  the 
System  location.  System  manager(s)  and 
address.  Notification  procedure.  Record 
access  procedures,  and  the  four 
addresses  listed  imder  Virginia  in  the 
DLA  maiUng  directory. 


DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  13. 1995. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  DASC-RP,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Christensen  at  (703)  767-5102. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Defense  Logistics  Agency  is 
amending  their  systems  of  records 
notices  in  their  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  to  reflect  a  change 
of  physical  address. 

The  amendment  consists  of  changing 
the  Cameron  Station,  Alexandria,  VA 
address  to  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221.  The  categories  affected  are  the 
System  location.  System  manager(s)  and 
address.  Notification  procedure,  Record 
access  procedures,  and  the  four 
addresses  listed  imder  Virginia  in  the 
DLA  mailing  directory. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  August  8, 1995. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Change  the  Virginia  entry  in  the  DLA 
mailing  directory  to  the  following: 

VIRQINW 

Defense  Fuel  Supply  Center,  8725 
John  J.  Kingman  Road.  Suite  2941,  Fort 
Belvoir,  VA  22060-6222. 

DLA  Administrative  Support  Center, 
8725  John  J.  Kingman  Road,  Suite  0119, 
Fort  Belvoir,  VA  22060-6220. 

Defense  General  Supply  Center.  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5000. 

Defense  National  Stockpile  Center, 
8725  John  J.  Kingman  Road,  Suite  3339, 
Fort  Belvoir.  VA  22060-6223. 
(FR  Doc.  95-20416  Filed  8-16-95;  8:45  am] 

BILLMG  CODE  S000-04-F 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Records 
Systems 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Amend  records  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  five  systems  of 
records  notices  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended.  In 
addition,  the  directory  of  Department  of 
the  Navy  mailing  addresses  is  also  being 
amended. 

DATES:  The  amendments  will  be 
effiective  on  September  18. 1995.  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Acting  Head,  PA/FOL\  Branch,  Office  of 
the  Chief  of  Naval  Operations  (N09B30). 
2000  Navy  Pentagon.  Washington,  DC 
20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (703)  614-2004  or  DSN 
224-2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  five  systems  of  records  notices 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  In  addition, 
the  directory  of  Department  of  the  Navy 
mailing  addresses  is  also  being 
amended. 

The  specific  changes  to  the  system  of 
records  are  set  forth  below  followed  by 
the  system  of  records  notice  published 
in  its  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 

Dated:  August  11, 1995. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01754-1 
SYSTEM  name: 

Navy  Family  Support  Program 
(February  22. 1993.  58  FR  10723). 

CHANGES: 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  Tile 
could  contain  personal  information 
such  as  name.  Social  Security  Number, 
case  number,  home  address,  telephone 
number,  marriage  counseling 
information,  parent-child  relationship 
information,  family  relations,  financial 
data,  developmental  disability 
information,  and  Quality  of  Life 
Management  Information  System 
(QOLMIS-66)'. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations 
and  E.O.  9397.' 


STORAGE: 

Delete  entry  and  replace  with  Taper 
records  are  stored  in  file  folders  and 
automated  records  are  stored  on' 
personal  computers,  magnetic  tapes,  or 
discs.' 


N01754-1 
SYSTEM  name: 

Navy  Family  Support  Program. 

SYSTEM  LOCATION: 

Navy  Family  Service  Centers  located 
at  various  Navy  and  Marine  Corps 
activities. 

CATGORIES  OF  mOMOUALS  COVERED  BY  THE 
SYSTEM: 

Military  service  members  and  their 
dependents,  retirees  and  their 
dependents,  and  spouses  of  POW's  and 
MIA's  and  their  eligible  dependents.  In 
certain  overseas  locations  and  certain 
remote  CONUS  locations,  civilian  DOD 
employees  may  be  eligible  for  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  could  contain  personal 
information  such  as  name.  Social 
Security  Number,  case  number,  home 
address,  telephone  number,  marriage 
counseling  information,  parent-child 
relationship  information,  family 
relations,  financial  data,  developmental 
disability  information,  and  Quality  of 
Life  Management  Information  System 
(QOLMIS-66). 

AirfHORITY  FOR  MAINTENANCE  OF  THE  SYSTBKI: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURP0SE(S): 

The  Family  Service  Centers  (FSC) 
offer  information,  conduct  referral 
services,  and  directly  deliver  services 
for  a  wide  array  of  personal  and  family 
matters,  counseling,  assistance  and 
crisis  intervention  to  those  eligible. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  stored  in  file  folders 
and  automated  records  are  stored  on 
personal  computers,  magnetic  tapes,  or 
discs. 

retrievability: 

Records  may  be  retrieved  by  the 
Social  Security  Number  or  name  of 
eligible  person  being  served  by  the  FSC. 

SAFEGUARDS: 

Access  is  limited  to  professional  FSC 
staff  and  as  delegated  by  the  FSC 
Director  at  each  location  on  a  need-to- 
know  basis.  Paper  records  are  stored  in 
locked  file  cabinets.  Automated  records 
may  be  controlled  by  limiting  physical 
access  to  data  entry  terminals  or  use  of 
passwords.  Access  to  computer 
information,  and  tape  and  disc  storage, 
is  strictly  controlled.  Work  areas  are 
sought-controlled  diu-ing  normal 
working  hours.  Building  access  is 
controlled  and  doors  are  locked  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  two 
years  and  then  destroyed.  Automated 
records  are  maintained  for  five  years, 
then  tapes/discs  are  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Service  Member  and  Family  Support 
Branch  (PERS  661),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5661,  and  Commandant  of 
the  Marine  Corps  (MHF),  Headquarters, 
U.S.  Marine  Corps,  2  Navy  Annex, 
Washington,  DC  20380-0001. 

NOTIFICATION  PROCEDURE: 

Navy  individuals  seeking  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Service  Member  and  Family  Support 
Branch  (PERS  661),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5661. 

Marine  Corps  individuals  seeking  to 
determine  whether  information  about 


themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps 
(MHF),  Headquarters,  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-0001. 

Individuals  should  provide  proof  of 
identity,  full  name.  rank.  Social  Secmity 
Number,  dates  of  counseling,  etc. 

RECORD  ACCESS  PROCEDURES: 

Navy  individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Service  Member  and 
Family  Support  Branch  (PERS  661), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5661. 

Marine  Corps  individuals  seeking 
access  to  information  about  themselves 
contained  in  this  system  should  address 
written  inquiries  to  the  Commandant  of 
the  Marine  Corps  (MHF),  Headquarters, 
U.S.  Marine  Corps,  2  Navy  Annex, 
Washington,  DC  20380-0001. 

Individuals  should  provide  proof  of 
identity,  full  name,  rank,  Social  Security 
Number,  dates  of  counseling,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  normally  obtained 
directly  from  the  individual  applying 
for  counseling/assistance,  however, 
there  may  be  instances  when  the  FSC 
counselor  obtains  information  from 
mental  health  officials. 

EXEMPTIONS  CUIMED  FOR  THE  SYSTEM: 

None. 
N05300-2 
SYSTEM  NAME: 

Administrative  Personnel 
Management  System  (February  22, 1993, 
58  FR  10749). 

changes: 


STORAGE: 

Delete  entry  and  replace  with  'File 
folders,  card  files,  magnetic  tape, 
magnetic  disc,  personal  computer'. 


retrievability: 


Delete  entry  and  replace  with  "Name. 
Social  Security  Number,  employee 
badge  number,  case  number, 
organization,  work  center  and/or  job 
order,  supervisor's  shop  and  code.' 
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N0S30O-2 

systbiname: 

Administrative  Personnel 
Management  System. 

SYsrai  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.  Included  in 
this  notice  are  those  records  duplicated 
for  maintenance  at  a  site  closer  to  where 
the  employee  works  (e.g.,  in  an 
administrative  ofBce  or  a  supervisor's 
work  area). 

CATEOOMES  OF  MNVIMJALS  COVERED  BY  THE 
SYSTEM: 

All  civilian,  (including  former 
members  and  apphcants  for  civilian 
employment),  military  and  contract 
employees. 

CATEOOMES  OF  RECODOS  M  THE  SYSTEM: 

Correspondence/records  concerning 
personnel  identification,  location 
(assigned  organization  code  and/or  work 
center  code);  MOS;  labor  code; 
payments  for  training,  travel  advances 
and  claims,  hours  assigned  and  worked, 
routine  and  emergency  assignments, 
functional  responsibilities,  clearance, 
access  to  seciu^  spaces  and  issuance  of 
keys,  educational  and  experience 
characteristics  and  training  histories, 
travel,  retention  group,  hire/termination 
dates;  type  of  appointment;  leave;  trade, 
vehicle  parking,  disaster  control, 
community  relations,  (blood  donor,  etc), 
employee  recreation  programs;  grade 
and  series  or  rank/rate;  retirement 
category:  awards;  biographical  data; 
property  custody;  persoimel  actions/ 
dates;  violations  of  rules;  physical 
handicaps  and  health/safety  data; 
veterans  preference;  postal  address; 
location  of  dependents  and  next  of  kin 
and  their  addresses;  mutual  aid 
association  memberships;  union 
memberships;  qualifications; 
computerized  modules  used  to  track 
personnel  data;  and  other  data  needed 
for  personnel,  financial,  line,  safety  and 
security  management,  as  appropriate. 

AUTHORHTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  manage,  supervise,  and  administer 
programs  for  all  Navy  civilian  and 
military  personnel  such  as  preparing 
rosters/locators;  contacting  appropriate 
personnel  in  emergencies;  training; 
identifying  routine  and  special  work 
assignments;  determining  clearance  for 
access  control;  record  handlers  of 


hazardous  materials;  record  rental  of 
welfare  and  recreational  equipment; 
track  beneficial  suggestions  and  awards; 
controlling  the  budget;  travel  claims; 
manpower  and  grades;  maintaining 
statistics  for  minorities;  employment; 
labor  costing;  watch  bill  preparation; 
projection  of  retirement  losses;  verifying 
employment  to  requesting  banking; 
rental  and  credit  organizations;  name 
change  location;  checklist  prior  to 
leaving  activity;  payment  of  mutual  aid 
benefits;  safety  reporting/monitoring; 
and.  similar  administrative  uses 
requiring  personnel  data.  Arbitrators 
and  hearing  examiners  in  civihan 
personnel  matters  relating  to  dviUan 
grievances  and  appeals. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOmO  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVWQ,  ACCESSMQ,  RETAMMQ,  AND 

Dtspcsma  OF  records: 
storage: 

File  folders,  card  files,  magnetic  tape, 
magnetic  disc,  personal  computer. 

retrevabuty: 

Name,  Social  Security  Nmnber, 
employee  badge  number,  case  number, 
organization,  work  center  and/or  job 
order,  supervisor's  shop  and  code. 

SAFEGUARDS: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need  to  know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities'  grounds  are  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers. 

RETENTION  AND  DISPOSAL: 

Normally  retained  for  two  years  and 
then  destroyed. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
pubUshed  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

notification  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name, 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  in  question. 
Official  maiUng  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name, 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  bom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  employment  papers,  other 
records  of  the  organization,  official 
personnel  jackets,  supervisors,  official 
travel  orders,  educational  institutions, 
appUcations,  duty  officer, 
investigations,  OPM  officials,  and/or 
members  of  the  American  Red  Cross. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05300-S 
SYSTEM  NAME: 

Sys  Cmd  Accting/Monitoring  of 
Projects  (SCAMP)  (February  22.  1993, 
58  FR  10751). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Command  Management  Information 
System  (CMIS).' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Naval 
Computer  and  Telecommunications 
Station,  Washington,  901  M  Street, 
Southeast,  Building  143.  Washington 
Navy  Yard.  Washington.  DC  20374- 
5069.' 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Individual's  Social  Security  Number, 
date  of  birth,  home  address,  home 
telephone  number,  education  level,  sex, 
race  or  ethnic  group.  Other  types  of 
records  integrated  with  personnel 
records  include:  (a)  Status  of  travel 
orders  during  the  previous  fiscal  year; 
(b)  vehicle  identification  for  parking 
control  purposes;  (c)  manual  privacy  log 
containing  a  history  of  accesses  made  to 
any  of  tiie  privacy  protected  data;  (d) 
record  of  personnel  actions  issued;  (e) 
training  data  extracted  firom  the 
Individual  Development  Plan  (IDP);  (f) 
history  of  all  promotions  associated 
with  employment  at  Naval  Computer 
and  Telecommunications  Station 
(NAVCOMTELSTA)  Washington;  (g) 
listing  of  sectuity  accesses;  (h) 
manpower  costs  for  all  personnel 
distributed  by  project  and  task;  and  (i) 
data  relating  to  projects  or  endeavors 
that  individuals  have  work  on.  This  data 
deals  with  costs  and  milestone 
monitoring.' 

AUTHORITY  FOR  MAVfTBlANCE  OF  THE  SYSTBH: 

In  line  1,  insert  'Departmental 
Regulations,'  after  the  words  '5  U.S.C. 
301,'  and  at  the  end  of  entry,  add  'and 
E.O.  9397.' 


RETRCVABUTY: 

In  line  1  of  this  section,  delete  the 
first  word  'SCAMP'  and  replace  with  the 
following,  'CMIS'. 

SAFEGUARDS: 

In  line  1,  insert  'a  Card  Access  System 
and'  after  the  words  'protected  by'. 

RETENTION  AND  DISPOSAL: 

At  end  of  entry,  add  'and  then 
destroyed.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Director,  Resoiuces  Management 
Directorate  (Nl)  NAVCOMTELSTA, 
Washington,  901  M  Street.  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  DC  20374-5069.' 

NOTIFICATION  PROCBHJRE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Resources  Management  Directorate  (Nl) 
NAVCOMTELSTA,  Washington,  901  M 
Street,  Southeast,  Building  143, 
Washington  Navy  Yard,  Washington,  DC 
20374-5069. 

Individual  should  provide  full  name 
and  ^gnatiu«  of  the  individual 
concerned  and  his/her  Social  Security 


Niunber  indicated  on  the  letter.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  license,  etc' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  'Individuals 
seeking  access  to  information  about 
themselves  contained  in  this  system 
should  address  written  inquiries  to  the 
Director,  Resources  Management 
Directorate  (Nl)  NAVCOMTELSTA, 
Washington,  901  M  Street,  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  DC  20374-5069. 

Individual  should  provide  full  name 
and  signat\u>e  of  the  individual 
concerned  and  his/her  Social  Security 
Niunber  indicated  on  the  letter.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  hcense,  etc' 


N05300-6 
SYSTEM  name: 

Command  Management  Information 
System  (CMIS). 

SYSTEM  LOCATION: 

Naval  Computer  and 
Telecommunications  Station, 
Washington,  901  M  Street,  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  DC  20374-5069. 

CATEGORIES  OF  INOMDUALS  COVERED  BY  THE 
SYSTEM: 

Current  employee  assigned  military 
personnel,  contractor  personnel  and 
those  separated  within  the  current  five 
fiscal  years. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBd: 

Individual's  Social  Seciuity  Number, 
date  of  birth,  home  address,  home 
telephone  niunber,  education  level,  sex, 
race  or  ethnic  group.  Other  types  of 
records  integrated  with  personnel 
records  include:  (a)  Status  of  travel 
orders  during  the  previous  fiscal  year; 
(b)  vehicle  identification  for  parking 
control  purposes;  (c)  manual  privacy  log 
containing  a  history  of  accesses  made  to 
any  of  the  privacy  protected  data;  (d) 
record  of  personnel  actions  issued;  (e) 
training  data  extracted  fit)m  the 
Individual  Development  Plan  (IDP):  (f) 
history  of  all  promotions  associated 
with  employment  at  Naval  Computer 
and  Telecommimications  Station 
(NAVCOMTELSTA)  Washington;  (g) 
listing  of  security  accesses;  (h) 
manpower  costs  for  all  perscnmel 
distributed  by  project  and  task;  and  (i) 
data  relating  to  projects  or  endeavors 
that  individuals  have  work  on.  This  data 
deals  with  costs  and  milestone 
monitoring. 


AUTHORITY  FOR  MAPfTENANCE  OF  THE  SYSTBC 

5  U.S.C.  301,  Departmental 
Regulations;  42  U.S.C.  2000e  et  seq.;  44 
U.S.C.  3101;  Federal  Personnel  Manuals 
293,  294,  295,  713;  and  E.O.  9397. 

PURPOSE(S): 

To  manage  personnel,  monitor 
projects  and  manage  financial  data. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG,  ACCESSMG,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Records  are  maintained  on  magnetic 
disk  and  on  magnetic  tape. 

retrievabhjty: 

CMIS  users  obtain  information  by 
means  of  either  a  query  or  a  request  for 
a  standard  report.  Personnel  data  may 
be  indexed  by  any  data  item  although 
the  primary  search  key  is  the  badge 
niunber. 

safeguards: 

Access  to  building  is  protected  by  a 
Card  Access  System  and  uniformed 
guards  requiring  positive  identification 
for  admission.  The  computer  room 
where  data  is  physically  stored  is 
protected  by  a  cipher  lock.  The  system 
is  protected  by  user  account  number 
and  password  sign-on,  data  base 
authority,  set  and  item  authority  for  Ust, 
add,  delete,  and  update. 

retention  AND  DttPOSAL: 

An  individual's  Personnel  Master 
Data  Set  record  is  retained  in  the  data 
base  as  long  as  they  are  actively 
employed  with  the  Command.  The  on- 
line personnel  data  set  is  purged  of  all 
records  of  separated  personnel  at  the 
end  of  each  fiscal  year.  Historical  data 
may  be  kept  for  five  years  on  separate 
tape  files  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Resources  Management 
Directorate  (Nl)  NAVCOMTELSTA. 
Washington,  901  M  Street,  Southeast, 
Building  143,  Washington  Navy  Yard, 
Washington,  DC  20374-5069. 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
wliether  infonnation  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Resources  Management  Directorate  (Nl) 
NAVCOMTELSTA.  Washington,  901  M 
Street,  Southeast,  Building  143, 
Washington  Navy  Yard,  Washington,  DC 
20374-5069. 

Individual  should  provide  full  name 
and  signature  of  the  individual 
concerned  and  his/her  Social  Security 
Number  indicated  on  the  letter.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  Ucense,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Resources 
Management  Directorate  (Nl) 
NAVCOMTELSTA.  Washington,  901  M 
Street,  Southeast.  Building  143. 
Washington  Navy  Yard,  Washington.  DC 
20374-5069. 

Individual  should  provide  full  name 
and  signature  of  the  individual 
concerned  and  his/her  Social  Security 
Number  indicated  on  the  letter.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable  form  of 
identification,  i.e.,  driver's  license,  etc. 

CONTESTMQ  RECORD  PROCBXIRES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  to  whom  it  apphes, 
from  security  agencies  to  which 
appUcation  for  clearances  have  been 
made,  and  from  agencies'  various 
administrative  departments. 

EXBfmONS  CUUMED  FOR  THE  SYSTBM:  . 

None. 
N06150-2 
SYSTEM  NAME: 

Health  Care  Record  System  (February 
22,  1993.  58  FR  10790). 

CHANGES: 


RETENTION  AND  DISPOSAL: 

Delete  paragraph  10  and  replace  with 
'Radiation  exposure  records  for 
personnel  are  maintained  indefinitely  in 
the  health  record,  and  in  a  centralized 


exposure  registry  held  by  the  Navy 
Environmental  Health  Center 
Detachment,  Naval  Dosimetry  Center. 
Bethesda,  MD  20889-5614.' 


N0615&-2 
SYSTEM  NAME: 

Health  Care  Record  System. 

SYSTEM  LOCATION: 

Military  outpatient  health  (medical 
and  dental)  records  of  active  duty 
individuals  are  retained  at  the  member's 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Military  outpatient  health  (medical 
and  dental)  records  of  current  reservists 
are  retained  by  the  member's  command. 
Military  outpatient  health  (medical  and 
dental)  records  of  retired  and  separated 
individuals  are  retained  at  the  National 
Personnel  Records  Center,  9700  Page 
Avenue.  St.  Louis,  MO  63132-5100; 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans,  LA 
70149-7800:  Marine  Corps  Reserve 
Support  Center,  10905  El  Monte, 
Overland  Park,  KS  66211-1408;  Bureau 
of  Medicine  and  Surgery,  2300  E  Street, 
Northwest,  Washington,  DC  20372- 
5300;  or  Commandant  of  the  Marine 
Corps,  Headquarters.  U.S.  Marine  Corps. 
2  Navy  Annex,  Washington.  DC  20380- 
0001. 

Inpatient  health  records  are  retained 
at  the  originating  naval  medical 
treatment  facility  (official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
records  notices);  Department  of  Veterans 
Affairs  Hospitals;  other  medical 
treatment  facilities  such  as  PRIMUS; 
National  Personnel  Records  Center 
(Military).  9700  Page  Avenue.  St.  Louis. 
MO  63132-5100;  National  Personnel 
Records  Center  (Gvilian).  Ill 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199;  Naval  Reserve  Personnel  Center, 
4400  Dauphine  Street.  New  Orleans.  LA 
70149-7800;  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Park.  KS  66211-1408;  Medical 
Director,  American  Red  Cross, 
Washington,  DC  20226;  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
Northwest,  Washington,  DC  20372- 
5300;  or  Commandant  of  the  Marine 
Corps,  Headquarters,  U.S.  Marine  Corps, 
2  Navy  Annex,  Washington,  IX:  20380- 
0001. 

Outpatient  health  (medical  and 
dental)  treatment  records  of  civilians  are 
retained  at  the  originating  naval  medical 
or  dental  ti-eatment  facihty  (official 


mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  records  notices);  Department 
of  Veterans  Affairs  Hospitals;  other 
medical  treatment  facilities  such  as 
PRIMUS;  National  Personnel  Records 
'  Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100;  National  Personnel 
Records  Center,  (Civilian  Personnel 
Records),  111  Winnebago  Street,  St. 
Louis,  MO  63118-4199;  Medical 
Director,  American  Red  Cross, 
Washington,  DC  20226;  Bureau  of 
Medicine  and  Surgery,  2300  E  Street. 
Northwest,  Washington,  DC  20372- 
5300;  or  Commandant  of  the  Marine 
Corps,  Headquarters,  U.S.  Marine  Corps, 
2  Navy  Annex,  Washington,  DC  20380- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel, 
other  military  personnel,  dependents, 
retired  and  separated  military  personnel 
and  dependents,  civilian  employees. 
Red  Cross  personnel,  foreign  personnel. 
VA  beneficiaries,  hiunanitarian  patients, 
and  all  other  individuals  who  receive 
treatment  at  a  Navy  medical  or  dental 
treatment  facility.  All  commercial 
insurance  carriers  with  whom  the 
E)epartment  of  the  Navy  has  filed  a 
claim  under  the  Third  Party  Payers  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Outpatient  and  inpatient  health 
(medical  and  dental)  records  contain 
forms  dociunenting  care  and  treatment.  . 
These  records  contain  patient  and 
sponsor  demographic  data. 

Secondary  health  records  contain 
forms  documenting  care  and  treatment 
at  specific  departments  or  clinics. 

Subsidiary  nealth  records  contain 
information  from  individual  health 
records  and  supporting  documentation. 
Examples  are:  X-ray  files; 
electrocephalogram  tracing  files; 
laboratory  or  secondary  treatment 
record  with  supporting  documentation 
or  they  may  be  based  on  the  files; 
pharmacy  files,  social  work  case  files; 
alcohol  rehabilitation  files;  psychiatric 
or  psychology  case  files,  including 
psychology  files  dociunenting  the 
clinical  psychological  evaluation  of 
individuals  for  suitability  for  certain 
assignments;  nursing  care  plans; 
medication  and  treatment  cards,  stat/ 
daily  orders;  patient  intake  and  output 
forms;  ward  reports;  day  books;  nursing 
service  reports;  pathology  and  clinical 
laboratory  reports;  tumor  registries; 
autopsy  reports;  laboratory  information 
system  (LABIS);  blood  ti^nsfusion 
reaction  records;  blood  donor  and  l^ood 
donor  center  records;  pharmacy  records. 


Federal  Register  /  Vol.  60.  No.  159  /  Thursday,  August  17,  1995  /  Notices 


42857 


surgery  records,  and  vision  records  and 
reports;  communicable  disease  case 
files,  statistics,  and  reports; 
occupational  health,  industrial,  and 
environmental  control  records, 
statistics,  and  reports,  including  data 
concerning  periodic  and  total  lifetime 
accumulated  exposure  to  occupational/ 
environmental  hazards;  emergency 
room  and  sick  call  logs;  family  advocacy 
case  files,  statistics,  reports,  and 
registers;  psychiatric  workload  statistics 
and  vmit  evaluations:  gynecology 
malignancy  data,  etc. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
records  documenting  fitness  for 
admission  or  retention  in  aviation 
programs. 

Marine  Seciuity  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  suitability  for 
assignment  as  Embassy  Guards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1095,  Collection 
bom  Third  Party  Payers  Act;  10  U.S.C. 
5131  (as  amended);  10  U.S.C.  5132;  44 
U.S.C.  3101;  10  CFR  part  20,  Standards 
for  Protection  Against  Radiation;  and. 
E.G.  9397. 

PURP0SE(S): 

This  system  is  used  by  officials, 
employees  and  contractors  of  the 
Department  of  the  Navy  (and  members 
of  die  National  Red  Cross  in  naval 
medical  treatment  facilities)  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
members;  physical  and  psychological 
qualifications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignment;  law  enforcement; 
dental  readiness;  claims  and  appeals 
before  the  Council  of  Personnel  Boards 
and  the  Board  for  Correction  of  Naval 
Records;  member's  physical  fitness  for 
continued  naval  service;  litigation 
involving  medical  care;  perfornoance  of 
research  studies  and  compilation  of 
statistical  data;  implementation  of 
preventive  medicine  programs  and 
occupational  health  surveillance 
programs:  implementation  of 
commiuiicable  disease  control 
programs;  and  management  of  the 
Bureau  of  Medicine  and  Surgery's 
Radiation  program  and  to  report  data 
concerning  individual's  exposure  to 
radiation. 

This  system  is  also  used  for  the 
initiation  and  processing,  including 
litigation,  of  affirmative  claims  against 
potential  third  party  payers. 


This  system  is  used  by  officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  those  individuals  covered 
by  this  record  system;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
IDepartment  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
Navy  and  Marine  Corps  members. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  Government  upon 
request  in  the  performance  of  their 
official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  appUcants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies. 

To  private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
Government  and  the  pubhc.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease.To  officials  and 
employees  of  local  and  state 
govenunents  and  agencies  in  the 
performance  of  their  official  duties 
relating  to  public  health  and  welfare, 
communicable  disease  control, 
preventive  medicine,  child  and  spouse 
abuse  prevention  and  public  safety. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 


To  spouses  of  service  members 
(including  reservists)  who  are  infected 
with  the  Human  Immunodeficiency 
Virus.  This  release  will  be  limited  to 
HIV  positivity  information.  Procedures 
for  informing  spouses  will  be  published 
by  the  Director,  Naval  Medicine  and 
must  be  used. 

To  military  and  civilian  physicians  to 
further  the  medical  care  and  treatment 
of  the  patient. 

To  release  radiation  data  per  10  CFR 
part  20. 

To  third  parties  in  those  cases  where 
the  Government  is  seeking 
reimbursement  under  the  Third  Party 
Payers  Act. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual,  organization,  or 
government  agency,  as  necessary. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  records  notices 
also  apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connectioii  with  the 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall  be  confidential  and  be 
disclosed  only  for  the  purposes  and 
under  the  circumstances  expressly 
authorized  in  42  U.S.C  290dd-3  and 
290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974  in  regard 
to  accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMQ.  RETAINING,  AND 
DISPOStNG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Primary,  secondary,  and  subsidiary 
medical  health  records  are  stored  in  file 
folders,  microform,  on  magnetic  tape, 
personal  computers,  machine  listings, 
discs,  and  other  computerized  or 
machine  readable  media. 

retrievability: 

Military  health  (medical  and  dental) 
treatment  records  are  filed  and 
maintained  by  the  last  four  digits  of  the 
military  member's  Social  Security 
Nimiber,  the  member's  last  name,  or  the 
member's  Social  Security  Number.  A 
locator  case  file  cross-references  the 
patient's  name  with  the  location  of  his/ 
her  record. 
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Inpatient  (clinical)  health  records  are 
filed  and  maintained  by  the  last  four 
digits  of  the  sponsor's  Social  Security 
Number  or  a  register  number.  A  manual 
or  automatic  register  of  patients  is  kept 
at  each  Nav7  medical  treatment  facility. 
The  location  of  the  file  can  be 
determined  by  a  seven-digit  register 
number  or  the  patient's  name. 

Outpatient  (medical  and  dental) 
health  records  are  filed  and  maintained 
by  the  sponsor's  Social  Security  Number 
or  date  of  birth,  relationship  to  the 
sponsor,  and  name.  A  locator  file  cross- 
references  the  patient's  name  with  the 
location  of  his/her  record. 

Treatment  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
number  or  file  number.  After  that  date, 
records  are  retrieved  by  name  and 
Social  Security  Number. 

Aviation  medical  records  are  filed  and 
maintained  by  Social  Seciuity  Number 
and  name. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  dociunenting  fitness  for 
assignment  as  Embassy  Guards  ^d  are 
filed  and  maintained  by  Social  Security 
Nimiber  and  name.  Subsidiary  health 
care  records  may  or  may  not  be 
identified  by  patient  identifier.  When 
they  are,  they  may  be  retrieved  by  name 
and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specific 
monitored  or  controlled  access  rooms  or 
areas;  public  access  is  not  permitted. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 
Utilization  reviews  ensure  that  the 
system  is  not  violated.  Access  is 
restricted  to  personnel  having  a  need  for 
the  record  in  providing  further  medical 
care  or  in  support  of  administrative/ 
clerical  functions.  Records  are 
controlled  by  a  charge-out  system  to 
clinical  and  other  authorized  personnel. 

RETBinON  AND  DISPOSAL: 

Health  care  records  are  retained, 
retired,  and  disposed  of  in  accordance 
with  Secretary  of  the  Navy  Instruction 
5215.5  (Disposal  of  Navy  Marine  Corps 
Records)  and  Bureau  of  Medicine  and 
Surgery  Instruction  6150.1  (Health  Care 
Treatment  Records).  Specifics  are  given 
below: 

Military  health  (medical  and  dental) 
records,  are  transferred  with  the 
member  upon  permanent  change  of  duty 
station  to  his/her  new  duty  station. 
These  records  are  retired  to  the  National 
Personnel  Records  Center,  (Military 


Personnel  Records),  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100;  Naval 
Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans,  LA 
70149-7800;  and.  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Park,  KS  66211-1408. 

Inpatient  health  records  are 
transferred  to  the  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street.  St.  Louis,  MO  63118-4199,  tvvo 
years  after  the  calendar  year  of  the  last 
date  of  treatment. 

Outpatient  health  records  of  civilians 
are  transferred  to  the  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132-5100  or  to  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street,  St.  Louis,  MO  63118-4199.  two 
years  after  the  calendar  year  of  the  last 
date  of  treatment. 

X-ray  files  are  retained  on-site  and 
destroyed  three  years  after  the  last  x-ray 
in  the  file.  Asbestos  x-rays  are  retained 
on  site  indefinitely. 

Secondary  health  record  may  be 
retained  separate  from  the  health  record. 
A  notation  is  made  in  the  health  record 
that  these  records  exist  and  where  they 
are  being  kept.  When  the  health  record 
is  retired  or  the  patient  transfers,  these 
records  should  be  entered  in  the  health 
record. 

Aviation  medical  records  are  retained 
at  the  activity  and  destroyed  when  30 
years  old. 

Marine  Secxirity  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  containing 
medical  records  documenting  fitness  for 
assignment  as  Embassy  Guards  are 
retained  at  the  activity  and  destroyed 
after  50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
assignment  will  be  retained  at  the 
originating  medical  treatment  facility 
and  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  are  maintained  indefinitely  in 
the  health  record,  and  in  a  centralized 
exposure  registry  held  by  the  Navy 
Environmental  Health  Center 
Detachment,  Naval  Dosimetry  Center, 
Bethesda,  MD  20889-5614. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Service  medical  (health  and  dental) 
records  for  active  and  reserve.  Navy  and 
Marine  Corps:  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
Northwest.  Washington,  DC  20372- 
5300;  Commanding  Officers,  Naval 


Activities,  Ships  and  Stations;  and. 
Director,  National  Personnel  Records 
Center,  Military  Personnel  Records, 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  system  of  record 
notices. 

Inpatient  and  outpatient  treatment 
records:  Chief,  Bureau  of  Medicine  and 
Surgery,  2300  E  Street,  Northwest, 
Washington,  DC  20372-5300; 
Commanding  Officers  and  Officers-in- 
Charge  of  naval  medical  treatment 
facilities;  and,  Director,  National 
Personnel  Records  Center,  Military 
Personnel  Records,  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

NOrnCATION  PROCEDURE: 

Active  duty  Navy  and  Marine  Corps 
personnel  and  drilling  members  of  the 
Navy  and  Marine  Corps  Reserves 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  should  address 
written  inquiries  to  the  originating 
medical  or  dental  treatment  facility. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

Inactive  Naval  Reservists  should 
address  requests  for  information  to  the 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans,  LA 
70149-7800.  Marine  Reservists  should 
address  requests  for  information  to 
Marine  Corps  Reserve  Support  Center, 
10950  El  Monte,  Overland  Park,  KS 
66211-1408.  Former  members  who  have 
no  further  reserve  or  active  duty 
obligations  should  address  requests  for 
information  to  the  Director.  National 
Personnel  Records  Center,  (Military 
Personnel  Records).  9700  Page  Avenue, 
St.  Louis,  MO  63132-5100. 

All  written  requests  should  contain 
the  full  name  and  Social  Seciuity 
Number  of  the  individual,  his/her 
signature,  and  in  those  cases  where  his/ 
her  period  of  service  ended  before  1971, 
his/her  service  or  file  number.  In 
requesting  records  for  personnel  who 
served  before  1964,  information 
provided  to  the  National  Personnel 
Records  Center  should  also  include  date 
and  place  of  birth  and  dates  of  periods 
of  active  Naval  service. 

Records  may  be  requested  in  person. 
Proof  of  identification  will  consist  of  the 
Armed  Forces  Identification  Card  or  by 
other  types  of  identification  bearing 
picture  and  signature.  • 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
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the  hospital  where  the  individual  was 
treated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director,  National 
Personnel  Records  Center,  (CiviUan 
Persoimel  Records).  Ill  Winnebago 
Street.  St.  Louis.  MO  63118-4199  or  to 
the  Director.  National  Personnel 
Records  Center.  (Military  Personnel 
Records),  9700  Page  Avenue.  St.  Louis, 
MO  63132-5100. 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  Officer  of  medical  or 
dental  center  where  treatment  was 
received. 

The  following  data  should  be 
provided:  Full  name.  Social  Security 
Number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at 
time  of  medical  treatment,  and  service 
number. 

Full  name,  date,  and  place  of  birth, 
I.D.  card  or  driver's  Ucense,  or  other 
identification  to  sufficiently  identify  the 
individual  with  the  medical  records 
held  by  the  treatment  faciUty  must  be 
presented. 

WCOM)  ACCESS  PROCEOUHE: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  medical  or 
dental  treatment  facility  where 
treatment  was  received  or  to  the  officials 
listed  under  'Notification  procedure*. 

CONTESTMQ  RECORD  PROCEOUfME: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  detwminations 
are  published  in  Seaetary  of  the  Navy 
Instructitm  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

ncpowo  wunci  c  >  HQ<!>wi  H 

Repwts  from  attending  and  |»eviou8 
physicians  and  other  medical  persoimel 
regarding  the  resiilts  of  physical,  dental, 
and  mental  examinations,  treatment, 
evaluation,  consultation,  laboratory,  x> 
rajrs,  and  special  studies  conducted  te 
provide  health  care  to  the  individual  or 
to  detennine  the  individual's  physical 
and  dental  ^ualificatiaa. 

FOM  TNi  tVSTBl: 


None. 
N12771-4 


CHANGES: 


SYSTEM  location: 


STORAQE: 


Delete  entry  and  replace  with  'Office 
of  CiviUan  Personnel  Management 
(OCPM),  OCPM  Regional  Offices,  Navy 
and  Navy  Stafi  Headquarters  and  Field 
Activities  employing  dviUans, 
Commandant  of  the  Marine  Corps  (Code 
MPC-30/AR),  and  Marine  Corps  Field 
Activities  employing  civilians.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.' 

CATEGORIES  OF  VflXVBUALS  COVERED  BY  TNC 
SYSTEM: 

Delete  entry  and  replace  with  'Navy 
and  Marine  Corps  civilian  employees, 
paid  fit)m  appropriated  funds  servicing 
under  career,  career-conditional, 
temporary  and  excepted  service 
appointments  on  whom  discipline, 
grievances,  and  complaints  records 
exist.  Discrimination  complaints  of 
Navy  and  Marine  Corps  civilian 
employees,  paid  from  appropriated  and 
non-appropriated  funds,  applicants  for 
employment  and  former  employees  in 
appropriated  and  non-appropriated 
positions.  Appeals  of  Navy  and  Marine 
Corps  dvihan  employees  paid  from 
appropriated  funds'. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBi: 

In  line  4.  insert  'and  computerized 
files'  after  the  words  'manual  files'. 

AimtonrrY  for  manitenancc  of  the  system: 

Delete  entry  and  replace  with  '5 
U.S.C.  1205. 1206. 1302.  3301. 3302. 
7105.  7512:  21  U.S.C.  812;  29  U.S.C. 
201,  et.  seq.,  amendment  to  the  Fair 
Labor  Standards  Act;  Age 
Discrimination  and  Employment  Act,  29 
U.S.C.  633a;  the  Rehabilitation  Act  of 
1973  as  amended,  29  U.S.C.  791  and 
7»4a;  42  U.S.C.  2000e-17  et.  seq.;  Pub. 
L.  93-259,  amendment  to  the  Fair  Labor 
Standards  Act;  relevant  portions  of  the 
Civil  Service  Reform  Act,  Pub.  L.  95- 
454;  Piri).  L  100-71;  Equal  Employment 
Oppoctunity  Act  of  1972;  E.O.  9630, 
Amending  the  Qvil  Service  Rules  and 
Providing  for  Federal  Personnel 
Administration,  amended  by  E.O. 
10577;  E.0. 12106;  E.0. 12107;  and,  E.O. 
12564'. 


Employee  Relaticms  Including 
Discipline.  Employee  Grievances, 
Complaints,  Etc.  (February  22. 1993,  58 
PR  10822). 


Delete  entry  and  replace  with  To 
assist  the  Human  Resource  Office  in  the 
processing,  administration  and 
adjudication  of  discipline,  grievances, 
complaints,  appeals,  litigation,  and 
program  evaluation.' 


Delete  entry  and  replace  with 
'Automated  records  are  stored  on 
magnetic  tapes/disks.  Manual  records  in 
file  folders.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'All 
records  are  stored  under  strict  control 
and  are  accessible  only  to  authorized 
personnel.  Access  to  the  automated 
records  is  controlled  through  the  use  of 
multiple  security  passwords'. 

RETBmON  and  DSPOSAL: 

Delete  entry  and  replace  with 
'Complaint  records  are  retained  for  six 
years  after  final  adjudication.  All  other 
records  are  retained  for  two  years  or 
destroyed  upon  separation  of  the 
employee,  whichever  is  later'. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

In  Une  6.  replace  the  letter  'M'  with 
•MPC-30'. 

NOimCATION  PROCEDURE: 

In  line  12.  replace  the  letter  "M'  with 
'MPC-30'. 

RECORD  ACCESS  PROCEDURES: 

In  line  12.  replace  the  letter  'M'  with 
'MPC-30.' 


N12771-2 

SYSTBINAME: 

Employee  Relations  Including 
Discipline,  Employee  &ievances, 
Complaints.  Etc. 

SYSrSi  LOCATION: 

Office  of  CiviUan  Personnel 
Management  (OCPM),  OCPM  Regional 
Offices,  Navy  and  Navy  Staff 
Headquarters  and  Field  Activities 
employing  civiUans,  Commandant  of 
the  Marine  Corps  (Code  MPC-30/ AR), 
and  Marine  Corps  Field  Activities 
employing  civiUans.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CATEQONKS  OF  aWWDMAtS  COUCHED  lY  TNC 


Navy  and  Marine  Corps  civiUan 
emplo]rees,  paid  from  appropriated 
funids  servicing  under  CMeer,  career- 
conditional,  temporary  and  excepted 
service  appointments  on  whom 
discipline,  grievances,  and  complaints 
records  exist.  EHscrimination  complaints 
of  Navy  and  Marine  Corps  civilian 
employees,  paid  from  appropriated  and 
non-appropriated  funds,  applicants  for 
employment  and  former  employees  in 
appropriated  and  non-appropriated 
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positions.  Appeals  of  Navy  and  Marine 
Corps  civilian  employees  paid  from 
appropriated  funds. 

CATEOOfUES  Of  RECORDS  M  THE  SYSTEM: 

Information  pertaining  to  discipline, 
grievances,  complaints,  and  appeals. 
Management  operation  record  system 
consisting  of  manual  files  and 
computerized  files  maintained  by 
immediate  supervisors  emd  high  level 
managers  concerning  employee 
performance,  capability,  informal 
discipline,  attendance  leave  and 
tardiness,  work  assignments,  and 
similar  work  related  employee  records. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBI: 

5  U.S.C.  1205, 1206, 1302,  3301,  3302, 
7105,  7512;  21  U.S.C.  812;  29  U.S.C. 
201,  et.  seq.,  amendment  to  the  Fair 
Labor  Standards  Act;  Age 
Discrimination  and  Employment  Act,  29 
U.S.C.  633a;  the  Rehabilitation  Act  of 
1973  as  amended,  29  U.S.C.  791  and 
794a;  42  U.S.C.  2000e-17  et.  seq.;  Pub. 
L.  93-259,  amendment  to  the  Fair  Labor 
Standards  Act;  relevant  portions  of  the 
Civil  Service  Reform  Act,  Pub.  L.  95- 
454;  Pub.  L.  100-71;  Equal  Employment 
Opportimity  Act  of  1972;  E.O.  9830, 
Amending  the  Civil  Service  Rules  and 
Providing  for  Federal  Personnel 
Administration,  amended  by  E.O. 
10577;  E.O.  12106;  E.O.  12107;  and,  E.O. 
12564. 

PURPOSE(S): 

To  assist  the  Human  Resource  Office 
in  the  processing,  administration  and 
adjudication  of  discipline,  grievances, 
complaints,  appeals,  litigation,  and 
program  evaluation. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMQ  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3]  as  follows: 

To  representatives  of  the  Office  of 
Personnel  Management  on  matters 
relating  to  the  inspection,  survey,  audit, 
or  evaluation  of  Navy  and  Marine  Corps 
civilian  personnel  management 
programs  or  personnel  actions,  or  such 
other  matters  under  the  jurisdiction  of 
the  Office  of  Personnel  Management. 

To  appeals  officers  and  complaints 
examiners  of  the  Merit  Systems 
Protection  Board  and  Equal 
Employment  Opportunity  Commission 
for  the  purpose  of  conducting  hearings 
in  connection  with  employees  appeals 
from  adverse  actions  and  formal 
discrimination  complaints. 


To  disclose  information  on  any  source 
bom  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  or  appeal  to  the  extent 
necessary  to  identify  the  indiWdual,  tb 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

To  disclose  information  on  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  or  appeal  to  the  extent 
necessary  to  identify  the  individual,  to 
inform  the  soiuce  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

To  disclose  information  to  a  federal 
agency  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  an 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract  of  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  the  information  is 
relevant  and  necessary. 

To  the  National  Archives  and  Records 
Administration  in  records  management 
inspection  conducted  imder  authority  of 
5  U.S.C.  2904  and  2906. 

To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  the 
pending  judicial  or  administrative 
proceeding. 

To  officials  of  labor  organizations 
recognized  imder  the  Qvil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

N«te:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  dient/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  herein, 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  imder  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3  and  290ee-3.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibiUty  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  Navy's  'Blanket  Routine 
Uses'  do  not  apply  to  these  records. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMQ,  RETAINING,  AND 
DtSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes/disks.  Manual  records  in 
file  folders. 

RETREVABtiTY: 

Filed  by  last  name. 

SAFEGUARDS: 

All  records  are  stored  under  strict 
control  and  are  accessible  only  to 
authorized  personnel.  Access  to  the 
automated  records  is  controlled  through 
the  use  of  multiple  security  passwords. 

RETENTION  AND  DISPOSAL: 

Complaint  records  are  retained  for  six 
years  after  final  adjudication.  All  other 
records  are  retained  for  two  years  or 
destroyed  upon  separation  of  the 
employee,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Civilian  Personnel 
Management,  Department  of  the  Navy, 
800  North  Quincy  Street.  Ariington.  VA 
22203-1998.  For  Marine  Corps  civilian 
personnel,  the  Commandant  of  the 
Marine  Corps  (Code  MPC-30). 
Headquarters.  U.S.  Marine  Corps 
(Arhngton  Annex).  Washington.  DC 
20380-0001. 

NOTIFICATION  PROCBHJRE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander/Conmianding  Officer  of  the 
activity  assigned  or  to  the  Director. 
Office  of  Civilian  Personnel 
Management,  Department  of  the  Navy, 
800  North  Quincy  Street,  ArUngton,  VA 
22203-1998. 

For  Marine  Corps  civilian  personnel, 
the  Commandant  of  the  Marine  Corps 
(Code  MPC-30),  Headquarters,  U.S. 
Marine  Corps  (Arlington  Annex), 
Washington,  DC  20380-0001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commander/ 
Commanding  Officer  of  the  activity 
assigned  or  to  the  Director,  Office  of 
Qvilian  Personnel  Management, 
Department  of  the  Navy,  800  North 
Quincy  Street,  Arlington,  VA  22203- 
1998. 

For  Marine  Corps  civilian  personnel, 
the  Commandant  of  the  Marine  Corps 
(Code  MPC-30).  Headquarters,  U.S. 
Marine  Corps  (Arlington  Annex), 
Washington,  DC  20380-0001. 
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CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  or  other  appointed 
officials  designated  for  this  purpose. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


DIRECTORY  OF  DEPARTMENT  OF 
THE  NAVY  MAILING  ADDRESSES 

The  Department  of  the  Navy  has  over 
4,000  ships  and  stations.  Not  all  mailing 
addresses  are  included  in  this  directory. 
Should  you  require  assistance  in 
obtaining  any  Navy  mailing  address  not 
listed,  please  contact  the  Head,  PA/ 
FOIA  Branch,  Office  of  the  Chief  of 
Naval  Operations  (N09B30),  Navy 
Department,  Room  5E521.  2000  Navy 
Pentagon.  Washington,  DC  20350-2000, 
Commercial  (703)  614-2817  or  DSN 
224-2817/2004. 

Assistance  in  (Staining  any  Marine 
Corps  mailing  address  not  included  in 
this  directory  may  be  obtained  from  the 
Commandant  of  the  Marine  Corps  (Code 
ARAD),  Headquarters,  United  States 
Marine  Corps,  2  Navy  Annex, 
Washington,  DC  20380-0001, 
Commercial  (703)  614-4008  or  DSN 
224-4008. 

ALABAMA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
1001  4th  Avenue,  Southwest,  Bessemer, 
AL  35023-4731. 

Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center. 
2627  10th  Avenue,  Tuscaloosa.  AL 
35401-6699. 

Commanding  Officer.  Naval  Reserve 
Center.  3011  Si>arkman  Drive. 
Northwest.  Huntsville,  AL  35810-3799. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  4851 
Museum  Drive,  Mobile,  AL  36608-2510. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  1800  Camellia  Loop, 
Building  200A.  Mobile.  AL  36675-5005. 

ALASKA 

Commanding  Officer.  Naval  Air 
FaciUty.  PSC  486  Box  1202.  FPO  AP 
98506-1202. 

Commanding  Officer.  Naval  Security 
Group  Activity.  FPO  AP  98777-1800. 

Commanding  Officer.  Naval  Security 
Group  Activity.  41760  Loop  Road, 


Elmendorf  Air  Force  Base,  AK  99506- 
3910. 

Commanding  Officer,  Naval  Reserve 
Center,  2735  East  Rudor  Road. 
Anchorage,  AK  99507-5113. 

Commander,  U.S.  Naval  Forces 
Alaska,  Box  25517,  Juneau,  AK  99802- 
5517. 

ARIZONA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
1201  North  35th  Avmue,  Phoenix,  AZ 
85009-3398. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Box  99116,  Marine 
Corps  Air  Station,  Yuma.  AZ  85364- 
9116. 

Commanding  Officer,  Marine  Corps 
Air  Station.  Yuma.  AZ  85369-5000. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  3655 
South  Wilmot  Drive.  Tucson.  AZ 
85730-3259. 

ARKANSAS 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  8005 
Camp  Robinson  Road.  North  Little  Rock. 
AR  72118-2206. 

CALIFORNL\ 

Conunanding  Officer,  Navy  Recruiting 
District  Los  Angeles,  5051  Rodeo  Road, 
Los  Angeles,  CA  90016-4795. 

Director,  Navy  Office  of  Information  ' 
West.  11000  Wilshire  Boulevard.  Suite 
1100.  Los  Angeles.  CA  90024-3691. 

Commanding  Officer.  Naval  Weapons 
Station  Seal  Beach,  800  Seal  Beach 
Boulevard,  Seal  Beach,  CA  90740-5000. 

Commanding  Officer,  Naval  Station. 
Long  Beach,  CA  90822-5000. 

Officer  in  Charge.  Personnel  Support 
Detachment  Naval  Station  Long  Beach. 
Naval  Station.  Long  Beach.  CA  90822- 
5001. 

Commanding  Officer.  Naval  Medical 
Clinic,  Building  831  Reeves  Avenue, 
Naval  Shipyard,  Long  Beach,  CA  90822- 
5073. 

Office  in  Cha^,  Naval  Legal  Service 
Office  Detachment,  Building  2  Naval 
Station,  Richardson  Street.  Long  Beach. 
CA  90822-5075. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center. 
Building  676  Naval  Shipyard.  Long 
Beach.  CA  90822-5092. 

Commanding  Officer.  Naval  Dental 
Center.  Lone  Beach,  CA  90822-5096. 

Navy  Exchange  Officer.  Navy 
Exchange.  Long  Beach,  CA  90822-5097. 

Commander,  Long  Beach  Naval 
Shipyard,  3Ck)  Shipjack  Road,  Long 
Beach,  CA  90822-5099. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  6337 
Balboa  Boulevard,  Encino,  CA  91316- 
1584. 


Commanding  Officer,  Naval  Reserve 
Center,  1700  East  First  Street,  Pomona. 
CA  91766-2303. 

Navy  Exchange  Officer.  Navy 
Exchange  Detadiment,  Naval  Air 
Station  North  Island,  Imperial  Beach, 
CA  92032-5000. 

Commanding  General.  Marine  Corps 
Base,  Camp  Pendleton,  CA  92055-5001. 

Commanding  General,  I  Marine 
Expeditionary  Force  FMF,  Camp 
Pendleton.  CA  92055-5008. 

Commanding  Officer,  Naval  Hospital, 
Camp  Pendleton,  CA  92055-5008. 

Commanding  Officer,  Naval  Dental 
Center,  Camp  Pendleton,  CA  92055- 
5009. 

Commanding  General,  1st  Marine 
Division  FMF,  Camp  Pendleton.  CA 
92055-5501. 

Director,  Naval  Criminal  Investigative 
Service  Western  Region,  Federal 
Building.  880  Front  Street,  Suite  5265. 
San  Diego.  CA  92101-8820. 

Commanding  Officer,  Naval 
Submarine  Base.  140  Sylvester  Road. 
San  Diego,  CA  92106-3521. 

Commanding  Officer.  Submarine 
Training  Facility.  544  White  Road,  San 
Diego.  CA  92106-3550. 

Director,  Naval  Audit  Service  Western 
Region.  8885  Rio  San  Diego  Drive.  Suite 
107.  San  Diego.  CA  92108-1625. 

Director.  Office  of  Civilian  Personnel 
Management  Southwest  Region.  9040 
Friars  Road.  Suite  550,  San  Diego,  CA 
92108-5896. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center. 
9955  Pomerado  Road.  San  Diego.  CA 
92131-5001. 

Commanding  Officer.  Fleet  and 
Industrial  Supply  Center.  937  North 
Harbor  Drive.  San  Diego.  CA  92132- 
5044. 

Commander,  Naval  Base,  937  North 
Harbor  Drive.  San  Diego.  CA  92132- 
5100. 

Officer  in  Charge.  Naval  Computer 
and  Telecommunications  Activity.  937 
Harbor  Drive,  San  Diego,  CA  92132- 
5104. 

Commander.  Naval  Reserve  Readiness 
Command  Region  Nineteen.  960  North 
Harbor  Drive.  San  Diego.  CA  92132- 
5108. 

Commanding  Officer.  Southwest 
Naval  Facilities  Engineering  Command, 
1220  Pacific  Highway.  Room  207.  San 
Diego.  CA  92132-5190. 

Commanding  Officer,  Personnel 
Support  Activity,  937  North  Harbor 
Drive.  San  Diego,  CA  92132-5190. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Training  Center.  32133 
Rooseveh  Road.  San  Diego,  CA  92133- 
1342. 

Commanding  Officer,  Service  School 
Command,  32224  Roosevelt  Road,  Suite 
220B,  San  Diego,  CA  92133-1368. 
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Commander,  Naval  Training  Center, 
33502  Decatur  Road.  Suite  120,  San 
Diego.  CA  92133-1449. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Training 
Center,  32182  Dewey  Road,  Suite  100, 
San  Diego,  CA  92133-1450. 

Commanding  Officer,  Navy  Recruiting 
EHstrict  San  Diego,  33176  Sampson 
Road,  San  Diego.  CA  92133-1641. 

Commanding  Officer.  Naval  Medical 
Center,  34800  Bob  Wilson  Drive,  Suite 
1800,  San.Diego,  CA  92134-5001. 

Commanding  Officer,  Naval  School  of 
Health  Sciences,  San  Diego,  CA  92134- 
6000. 

Commanding  Officer,  Navy  Drug 
Screening  Laboratory,  San  Diego,  CA 
92134-6900. 

Director,  Navy  Exchange,  Naval 
Medical  Center,  San  Diego,  CA  92134- 
7000. 

Officer  in  Charge.  Naval  Healthcare 
Support  Office,  San  Diego,  CA  92134- 
7000. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Air  Station  North 
Island,  San  Diego,  CA  92135-5000. 

Commanding  Officer,  Naval  Air 
Station  North  Island,  PO  Box  357033. 
San  Diego.  CA  92135-7033. 

Officer  in  Charge,  Branch  Medical 
Clinic,  Naval  Air  Station  North  Island, 
PO  Box  357046,  San  Diego.  CA  92135- 
7046. 

Commander,  Naval  Air  Force  U.S. 
Pacific  Fleet,  Naval  Air  Station  North 
Island,  PO  Box  357051.  San  Diego,  CA 
92135-7051. 

Office  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment 
Pacific,  Fleet  Career  Information  Team, 
PO  Box  357051  CNAP  Code  NOIRC. 
Naval  Air  Station  North  Island,  CA 
92135-7051. 

Officer  in  Charge,  Personnel  Support 
Detachment  North  Island.  Naval  Air 
Station  North  Island,  PO  Box  357052, 
San  Diego,  CA  92135-7052. 

Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  Naval 
Air  Station  North  Island  Building  1482, 
PO  Box  357056,  San  Diego,  CA  92135- 
7056. 

Commanding  Officer,  Naval  Aviation 
Depot,  Naval  Air  Station  North  Island. 
PO  Box  357058,  San  Diego,  CA  92135- 
7058. 

Commanding  Officer,  Naval  Air 
Reserve  San  Diego,  Naval  Air  Station 
North  Island.  PO  Box  357099,  San 
Diego,  CA  92135-7099. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Auxiliary 
Landing  Field,  San  Clemente,  San 
Diego,  CA  92136-5000. 

Navy  Exchange  Officer,  Navy 
Exchange  Naval  Station,  San  Diego,  CA 
92136-5000. 


Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  PO  Box  368119, 
3600  Surface  Navy  Boulevard,  San 
Diego,  CA  92136-5066. 

Officer  in  Charge,  Personnel  Support 
Detachment  Naval  Station  San  Diego, 
3395  Sturtevant  Street,  Suite  1,  Box 
368204,  San  Diego,  CA  92136-5075. 

Commanding  OfiBcer,  Naval  Station, 
Box  368016,  3455  Senn  Road,  Room 
105.  San  Diego,  CA  92136-5084. 

Commanding  Officer,  Naval  Legal 
Service  Office  Southwest,  PO  Box 
368138,  3205  Senn  Road,  San  Diego,  CA 
92136-5090. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Station,  San 
Diego,  CA  92136-5133. 

Officer  in  Charge,  Navy 
Environmental  and  Preventive  Medicine 
Unit  5,  3035  Albacore  Alley  Box 
368143,  San  Diego,  CA  92136-5199. 

Commander,  Amphibious  Group  3, 
Box  368201,  3985  Cummings  Road, 
Suite  4,  San  Diego,  CA  92136-5289. 

Commanding  Officer.  Public  Works 
Center,  2730  Mckean  Street,  Suite  1,  San 
Diego,  CA  92136-5294. 

Commanding  Officer,  Naval  Dental 
Center.  PO  Box  368147,  2310  Craven 
Street,  San  Diego,  CA  92136-5596. 

Commanding  Officer,  Navy  Exchange 
Service  Center,  Box  368150,  San  EHego, 
CA  92136-8150. 

.Commanding  Officer,  Naval  Health 
Research  Center,  PO  Box  85122,  San 
Diego,  CA  92138-9174. 

Commanding  General,  Marine  Corps 
Recruiting  Depot,  San  Diego,  CA  92140- 
5001. 

Commanding  Officer,  Naval  Air 
Station  Miramar,  San  Diego.  CA  92145- 
5000. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Air  Station  Miramar, 
San  Diego,  CA  92145-5000. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Station 
Miramar.  19871  Mitscher  Way,  San 
Diego.  CA  92145-5197. 

Commanding  Officer,  Naval  Alcohol 
RehabiUtation  Center,  Naval  Air  Station 
Miramar,  19760  Polaris  Avenue,  San 
Diego,  CA  92145-5299. 

Commanding  Officer,  Naval 
ConsoUdated  Brig  Miramar,  46141 
Miramar  Way,  Suite  1,  San  Diego,  CA 
92145-5499. 

Commanding  Officer,  Navy  Fighter 
Weapons  School,  Naval  Air  Station 
Miramar,  45380  Regulus  Road,  San 
Diego,  CA  92145-5698. 

Officer  in  Charge,  Personnel  Support 
Detachment  Miramar.  San  Diego,  CA 
92145-5858. 

Commanding  Officer,  Naval  Air 
Reserve  Center,  Naval  Air  Station 
Miramar,  45876  Raven  Road,  Suite  1, 
San  Diego,  CA  92145-5902. 


Commanding  Officer,  Fleet  Combat 
Training  Center  Pacific,  53690 
Tomahawk  Drive,  Suite  144,  San  Diego, 
CA  92147-5080. 

Commanding  Officer,  Tactical 
Training  Group  Pacific,  53720  Horizon 
Drive,  San  Diego,  CA  92147-5087. 

Commander,  Naval  Conunand  Control 
and  Ocean  Surveillance  Center,  53660 
Ocean  view  Drive,  Suite  317,  San  Diego, 
CA  92147-5088. 

Commander,  Training  Command  U.S. 
Pacific  Fleet,  33055  Nixie  Way.  San 
Diego.  CA  92147-5192. 

Commanding  Officer,  Navy  Personnel 
Research  and  Development  Center,  San 
Diego,  CA  92152-6800. 

Commanding  Officer.  Naval 
Amphibious  Base  Coronado,  5420 
Guadalcanal  Road,  San  Diego,  CA 
92155-5001. 

Commanding  Officer,  Naval 
Amphibious  School  Coronado,  Naval 
Amphibious  Base,  3423  Guadalcanal 
Road,  Room  142,  San  Diego,  CA  92155- 
5099. 

Commander,  Naval  Surface  Force  U.S. 
Pacific  Fleet.  Naval  Amphibious  Base 
Coronado,  2421  Vella  Lavella  Road, 
Room  105,  San  Diego,  CA  92155-5490. 

Commanding  Officer,  Naval  Special 
Warfare  Center.  2446  Trident  Way.  San 
Diego,  CA  92155-5494. 

Commander,  Naval  Sp>ecial  Warfare 
Group  One,  3632  Guadalcanal  Road, 
Naval  Amphibious  Base  Coronado,  San 
Diego,  CA  92155-5583. 

Commanding  Officer,  Command  and 
Control  Warfare  Group  Pacific,  2024 
Trident  Way  Room  228,  San  Diego.  CA 
92155-5598. 

Commander,  Naval  Special  Warfare 
Command,  2000  Trident  Way.  San 
Diego,  CA  92155-5599. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Air 
Facility  El  Centro,  El  Centre,  CA  92243- 
5000. 

Commanding  Officer,  Naval  Air 
Facility,  El  Centro,  CA  92243-5001.     - 

Commanding  General,  Marine  Corps 
Air  Ground  Combat  Center,  Twentynine 
Palms,  CA  92278-5001. 

Conunanding  Officer,  Naval  Hospital, 
Twentynine  Pahns,  CA  92278-5008. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Marine  Corps  Logistics 
Base,  Barstow,  CA  92311-5001. 

Conunanding  General,  Marine  Corps 
Logistics  Base,:fiarstow,  CA  92311- 
5001. 

Commander,  Marine  Corps  Air  Base 
Western  Area,  Marine  Coprs  Air  Station 
El  Toro,  Santa  Ana,  CA  92709-5001. 

Commanding  General,  Marine  Coprs 
Air  Station  El  Toro.  Santa  Ana,  CA 
92709-5001. 

Commanding  General,  3rd  Marine 
Aircraft  Wing,  Marine  Coprs  Air  Station 
El  Toro,  Santa  Ana.  CA  92709-6001. 
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Commanding  Officer,  Marine  Corps 
Air  Station,  Tustin,  CA  92710-5001. 

Commanding  Officer,  Naval  Reserve 
Center,  2345  Barranca  Road,  Irvine,  CA 
92714-5053. 

Commanding  Officer,  Naval  Air 
Weapons  Station,  Point  Mugu,  CA 
93042-5000. 

Commander,  Naval  Air  Warfare 
Center  Weapons  Division,  521  9th 
Street,  Point  Mugu.  CA  93042-5001. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Point  Mugu,  CA 
93042-5007. 

Officer  in  Charge,  Naval 
Telecommunications  Center,  521  9th 
Street  Building  36,  Suite  1055,  Point 
Mugu,  CA  93042-5016. 

Conunanding  Officer,  Naval  Air 
Reserve  Point  Mugu,  Naval  Air 
Weapons  Station,  355  Nar  Road.  Point 
Mugu,  CA  93042-5018. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Point  Mugu,  CA 
93042-5030. 

Commanding  Officer.  Naval 
Construction  Training  Center,  363 
White  House  Way,  Port  Hueneme,  CA 
93043-4303. 

Conunanding  Officer,  Naval  Medical 
clinic,  162  First  Street,  Port  Hueneme, 
CA  93043-4316. 

Commanding  Officer,  Naval  Facilities 
Engineering  Service  Center.  560  Center 
Drive,  Port  Hueneme,  CA  93043-4328. 

Navy  Exchange  Officer,  Navy 
Exchange,  2330  Coats  Avenue,  Port 
Hueneme.  CA  93043-4329. 

Officer  in  Charge,  Personnel  Support 
Detachment,  2251  Pacific  Road,  Suite  1, 
Port  Hueneme,  CA  93043-4331. 

Commanding  Officer,  Naval  Reserve 
Center,  951  23rd  Avenue,  Naval 
Construction  Battalion  Center,  Port 
Hueneme,  CA  93043-4361. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Air 
Station  Point  Mugu,  Point  Mugu,  CA 
93043-5007. 

Commanding  Officer,  Naval  Air 
Reserve  Center,  300  Reeves  Boulevard, 
Mod  5,  Room  215,  Lemoore,  CA  93246- 
0018. 

Commanding  Officer,  Naval  Air 
Station  Lemoore,  700  Avenger  Avenue, 
Room  224,  Lemoore,  CA  93246-5001. 

Commanding  Officer,  Naval  Hospital, 
930  Franklin  Avenue,  Lemoore,  CA 
93246-5004. 

Officer  in  Charge,  Navy  Data 
Automation  Facility  Lemoore,  773  West 
Franklin  Boulevard,  Lemoore,  CA 
93246-5006. 

Officer  in  Charge,  Personnel  Support 
Detachment  Lemoore,  736  Enterprise 
Boulevard,  Lemoore,  CA  93246-5007. 

Navy  Exchange  Officer,  Navy 
Exchange,  828  Hancock  Circle, 
Lemoore,  CA  93246-5020. 


Commanding  Officer,  Strike  Fighter 
Weapons  School  Pacific,  4  West  K 
Street,  Lemoore,  CA  93246-5028. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  4201 
Chester  Avenue,  Bakersfield,  CA  93301- 
1198. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Weapons 
Station,  1  Administration  Circle,  China 
Lake,  CA  93555-6001. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Air 
Weapons  Station,  1  Administration 
Circle,  China  Lake,  CA  93555-6001. 

Commander,  Naval  Air  Warfiare 
Center  Weapons  Division,  1 
Administration  Circle,  China  Lake,  CA 
93555-6001. 

Commanding  Officer,  Naval  Air 
Weapons  Station,  1  Administration 
Circle,  China  Lake,  CA  93555-6001. 

Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center, 
5565  East  Shields  Avenue,  Fresno.  CA 
93727-7790. 

Navy  Exchange  Officer,  Navy 
Exchange,  Monterey,  CA  93940-5003. 

Superintendent,  Naval  Postgraduate 
School,  1  University  Qrcle,  Monterey. 
CA  93943-5001. 

Officer  in  Charge,  Personnel  Support 
Detachment  Monterey,  1588 
Cunningham  Road,  Room  210, 
Monterey,  CA  93943-5210. 

Officer  in  Charge,  Naval  Medical 
Administrative  Unit,  Presidio  of 
Monterey  Health  Clinic,  Monterey,  CA 
93944-5012. 

Commanding  Officer,  Naval  Air 
Reserve  Santa  Clara,  500  Shenandoah 
Plaza,  Moffett  Field,  CA  94035-5000. 

Commanding  Officer,  Naval  Air 
Station,  Moffett  Field,  CA  94035-5000. 

Officer  in  Charge,  Personnel  Support 
Detachment  Santa  Clara,  550  Severyns 
Avenue,  Federal  Air  Field  Moffett, 
Mountain  View,  CA  94035-5002. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  900 
Commodore  Drive  Building  1,  San 
Bruno,  CA  94066-0727. 

Commanding  Officer,  Engineering 
Field  Activity  West,  Naval  Facilities 
Engineering  Command,  900  Commodore 
Drive,  San  Bruno,  CA  94066-2402. 

Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  San  Francisco, 
CA  94124-2996. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Twenty,  410  Palm 
Avenue,  Treasiue  Island,  San  Francisco, 
CA  94130-0410. 

Commanding  Officer,  Naval  Station 
Treasure  Island,  410  Palm  Avenue,  San 
Francisco,  CA  94130-0410. 

Commander,  Naval  Base  San 
Francisco  Treasure  Island,  410  Palm 
Avenue,  San  Francisco,  CA  94130-0411. 


Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Treasure  Island. 
550  4th  Street,  San  Francisco.  CA 
94130-0549. 

Commanding  Officer,  Naval  Legal 
Service  Office  West,  Treasure  Island, 
550  4th  Street,  San  Francisco,  CA 
94130-0551. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center 
Treasure  Island,  586  4th  Street,  San 
Francisco,  CA  94130-0586. 

Director,  12th  Marine  Corps  District 
Treasiu*  Island,  586  4th  Street,  San 
Francisco,  CA  94130-0586. 

Officer  in  Charge,  Naval  Dental  Center 
Treasure  Island,  655  Avenue  H,  San 
Francisco,  CA  94130-0655. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Station  Treasure 
Island,  San  Francisco,  CA  94130-5030. 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment  One, 
2433  Marine  Square  Loop,  Suite  100, 
Alameda,  CA  94501-1036. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2144 
Clement  Avenue,  Alameda,  CA  94501- 
1486. 

Commanding  Officer,  Naval  Air 
Station,  250  Mall  Square,  Alameda,  CA 
94501-5000. 

Commanding  Officer,  Naval  Aviation 
Depot,  1779  Second  Avenue,  Alameda, 
CA  94501-5008. 

Commanding  Officer,  Navy  Regional 
Data  Automation  Center  San  Francisco, 
1748  Third  Avenue,  Alameda,  CA 
94501-5009. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  1858  Third  Avenue, 
Alameda,  CA  94501-5010. 

Officer  in  Charge,  Navy  Disease 
Vector  Ecology  and  Control  Center,  1835 
Fourth  Avenue,  Alameda,  CA  94501- 
5013. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Air  Station  Alameda, 
1151  Guam  Stiwt,  Alameda,  CA  94501- 
5056. 

Commanding  Officer,  Naval  Weapons 
Station  Concord,  10  Delta  Street, 
Concord,  CA  94520-5100. 

Navy  Exchange  Officer,  Navy 
Exchange  Detadmient,  Vallejo,  CA 
94592-0971. 

Officer  in  Charge,  Personnel  Support 
Detachment  Mare  Island,  Vallejo,  CA 
94592-5011. 

Navy  Exchange  Officer,  Navy 
Exchange,  695  Walnut  Avenue,  Suite 
5014,  Mare  Island,  CA  94592-5014. 

Commanding  Officer,  Naval  Reserve 
Center,  695  Walnut  Avenue,  Suite  5019, 
Mare  Island,  CA  94592-5019.  » 

Commander,  Mare  Island  Naval 
Shipyard,  695  Walnut  Avenue,  Suite 
5100,  Mare  Island,  CA  94592-5100. 

Director,  Office  of  Civilian  Personnel 
Management  Northwest  Region,  2890 
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North  Main  Street,  Suite  301,  Walnut 
Creek,  CA  94596-2739. 

Commanding  Officer,  Navy  Recruiting 
District  San  Francisco,  1500  Broadway, 
Oakland,  CA  94612-2096. 

Commander,  Navy  Recruiting  Area 
Eight,  1301  Clay  Su^et,  Suite  610N, 
Oakland,  CA  94612-5217. 

Commanding  Officer.  Fleet  and 
Industrial  Supply  Center,  250  Executive 
Way,  Oakland,  CA  94625-5000. 

Commander,  Military  Seahft 
Command  Pacific,  280  Anchor  Way. 
Suite  IW,  Oakland,  CA  94625-5010. 

Conunanding  Officer,  Naval  Medical 
Center,  Oakland,  CA  94627-5000. 

Commanding  Officer.  Navy  Drug 
Screening  Laboratory,  8750  Mountain 
Boulevard.  Oakland,  CA  94627-5000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center.  995  East 
Mission  Street.  San  Jose.  CA  95112- 
1699. 

Navy  Exchange  Officer.  Navy 
Exchange  Detachment.  Naval 
Commimications  Station  Stockton.  305 
West  Fyffe  Avenue,  Stockton.  CA 
95203-4920. 

Commanding  Officer.  Naval 
Communications  Station.  305  West 
Fyffe  Avenue,  Stockton,  CA  95203- 
4920. 

Commanding  Officer,  Naval  Reserve 
Center,  Building  317A,  Rough  and 
Ready  Island,  Stockton,  CA  95203-5000. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
8277  Elder  Creek  Road,  Sacramento,  CA 
95828-1799. 

COLORAOO 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment 
Seven,  791  Chambers  Road,  Suite  502, 
Aurora.  CO  80011-7152. 

Conunanding  Officer.  Naval  Air 
Reserve  Center  Denver,  Buckley  Ang 
Base.  Aurora,  CO  80011-9599. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
PO  Box  111802.  Aurora,  CO  80042- 
1802. 

Commanding  Officer,  Navy  Recruiting 
District  Denver.  225  East  16th  Avenue. 
Suite  300,  Denver,  CO  80203-1607. 

Officer  in  Charge,  Marine  Corps 
Recruiting  Station.  1600  Sherman 
Street.  Suite  500.  Denver.  CO  80203- 
1609. 

Commanding  Officer,  Naval  Reserve 
Center,  Building  8932,  Fort  Carson,  CO 
80913-5040. 

CONNECTICUT 

Cbmmanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1  Linsley 
Drive.  Plainville.  CT  06062-2918. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic.  Naval  Nuclear  Power 


Training  Unit.  Windsor  Locks,  CT 
06095-0454. 

Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  73  Eastern  Point 
Road.  Groton,  CT  06340-4990. 

Commanding  Officer,  Naval 
Submarine  Base  New  London,  Box  00, 
Groton,  CT  06349-5000. 

Commanding  Officer,  Naval  Legal 
Service  Office  Northeast,  Box  10,  Naval 
Submarine  Base  New  London,  Groton. 
CT  06349-5010. 

Director.  Human  Resources  Office. 
Box  20.  Naval  Submarine  Base  New 
long.  Groton,  CT  06349-5020. 

Commanding  Officer,  Personnel 
Support  Activity.  Box  63.  Groton,  CT 
06349-5063. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Building  83,  2nd 
Floor  Room  218,  Naval  Submarine  Base 
New  London,  Groton.  CT  06349-5088. 

Conunanding  Officer.  Naval  Security 
Group  Activity,  Box  99  Naval 
Submarine  Base  New  London,  Groton, 
CT  06349-5099. 

Conunander.  Submarine  Group  2, 
Naval  Submarine  Base  New  London. 
Box  100,  Groton,  CT  06349-5100. 

Commander,  Submarine  Development 
Squadron  12,  Naval  Submarine  Base 
New  London.  Box  70.  Groton.  CT 
06349-5200. 

Commanding  Officer,  Naval  Hospital, 
PO  Box  600,  Groton,  CT  06349-5600. 

Commanding  Officer,  Naval 
Submarine  School,  Box  700,  Groton,  CT 
06349-5700. 

Commanding  Officer,  Naval 
Submarine  Medical  Research 
Laboratory,  PO  Box  900,  Groton,  CT 
06349-5900. 

DELAWARE 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  3920 
Kirkwood  Highway,  Wilmington,  DE 
19808-5194. 

Officer  in  Charge,  Naval  Reserve 
Facihty,  77  Cape  Henlopen  Drive, 
Lewes,  DE  19958-1195. 

DISTRICT  OF  COLUMBIA 

Secretary  of  the  Navy,  1000  Navy 
Pentaeon,  Washington,  DC  20350-1000. 

Under  Secretary  of  the  Navy,  1000 
Navy  Pentagon,  Washington,  DC  20350- 
1000. 

Assistant  for  Administration,  Under 
Secretary  of  the  Navy,  1000  Navy 
Pentagon,  Washington,  DC  20350-1000. 

Assistant  Secretary  of  the  Navy, 
Financial  Management,  1000  Navy 
Pentagon,  Washington,  DC  20350-1000. 

Assistant  Secretary  of  the  Navy, 
Manpower  and  Reserve  Affairs,  1000 
Navy  Pentagon,  Washington,  DC  20350- 
1000. 

Assistant  Secretary  of  the  Navy, 
Research  Development  euid  Acquisition, 


1000  Navy  Pentagon,  Washington,  DC 
20350-1000. 

Comptroller  of  the  Navy,  Navy 
Department,  Washington,  DC  20350- 
1100. 

Chief  of  Information,  Navy 
Department,  Washington,  DC  20350- 
1200. 

Chief  of  Legislative  Affairs,  Navy 
Department,  Washington,  DC  20350- 
1300. 

Chief  of  Naval  Operations,  2000  Navy 
Pentagon,  Washington,  13C  20350-2000. 

General  Counsel,  Navy  Department, 
Washington,  DC  20360-5100. 

Chief  of  Naval  Personnel,  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington.  DC  20370-0000. 

Executive  Director,  Board  for 
Correction  of  Naval  Records, 
Department  of  the  Navy,  Washington, 
DC  20370-5100. 

Chief,  Biu^au  of  Medicine  and 
Siu^ery,  Navy  Department,  Washington, 
DC  20372-5120. 

Director,  Naval  Historical  Center, 
Washington  Navy  Yard,  Washington,  DC 
20374-0571. 

Commanding  Officer,  Naval  Legal 
Service  Office  National  Capital, 
Washington  Navy  Yard,  Washington,  DC 
20374-1003. 

Officer  in  Charge,  Navy  Marine  Corps 
Appellate  Review  Activity,  Building  111 
Washington  Navy  Yard,  901  M  Street 
Southeast,  Washington,  DC  20374-1111. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Washington  Navy  Yard, 
Washington,  DC  20374-1832. 

Naval  Inspector  General,  Building  200 
Washington  Navy  Yard,  Washington,  DC 
20374-2001. 

Commandant,  Naval  District 
Washington,  Washington  Navy  Yard, 
Washington.  DC  20374-2002. 

Commanding  Officer,  Personnel 
Support  Activity.  Building  92.  Naval 
District  Washington.  Washington,  DC 
20374-2002. 

Commander.  Naval  Reserve  Readiness 
Command  Region  Six,  Washington  Navy 
Yard  Building  200,  Washington.  DC 
20374-2003. 

Chief.  Navy  Marine  Corps  Trial 
Judiciary,  Washington  Navy  Yard. 
Washington,  DC  20374-2004. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  Naval  District 
Washington,  Washington  Navy  Yard 
Anacostia,  Washington.  DC  20374-3511. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment,  2701  South 
Capitol  Street  Southwest,  Washington, 
DC  20374-5005. 

Director,  Human  Resources  Office. 
Washington  Navy  Yard.  901  M  Street 
Southeast  Building  200,  Washington. 
DC  20374-5050. 
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Officer  in  Charge,  Navy  Band, 
Washington  Navy  Yard  Building  105, 
901  M  Street  Southeast.  Washington.  DC 
20374-5054. 

Commanding  Officer.  Naval  Station 
Anacostia.  Building  72.  2701  South 
Capitol  Street  Southeast,  Washington. 
DC  20374-5061. 

Commanding  Officer,  Information 
Technology  Acquisition  Center, 
Building  166,  Washington  Navy  Yard, 
Washington,  DC  20374-5070. 

Navy  Exchange  Officer,  Navy 
Exchange,  Building  169  Washington 
Navy  Yard,  901  M  Street  Southeast, 
Washington,  DC  20374-5074. 

Commanding  Officer,  Naval  Media 
Center,  Naval  Station  Anacostia, 
Building  168,  2701  South  Capitol  Street 
Northwest,  Washington,  DC  20374- 
5080. 

Commanding  Officer,  Navy  and 
Marine  Corps  Appellate  Leave  Activity, 
Washington  Navy  Yard  Building  36, 901 
M  Street  Southeast,  Washington,  DC 
20374-5083. 

Commanding  Officer,  Naval  Research 
Laboratory,  Washington,  DC  20375- 
5320. 

Commandant  of  the  Marine  Corps, 
Headquarters  U.S.  Marine  Corps, 
Washington,  DC  20380-0001. 

Director,  Naval  Criminal  Investigative 
Service  Command,  Washington  Navy 
Yard.  Building  111.  Washington,  DC 
20388-5000. 

Director,  Department  of  the  Navy, 
Central  Adjudication  Facility, 
Washington  Navy  Yard,  901  M  Street 
Southeast,  Washington,  DC  20388-5389. 

Superintendent,  U.S.  Naval 
Observatory,  34th  and  Massachusetts 
Avenue,  Northwest  Washington,  DC 
20392-5100. 

Commander,  Naval  Security  Group 
Command,  Naval  Security  Group 
Headquarters,  3801  Nebraska  Avenue, 
Northwest,  Washington,  DC  20393- 
5210. 

Conunanding  Officer,  Naval  Seciuity 
Ooup  Support,  3801  Nebraska  Avenue, 
Northwest,  Washington,  DC  20393- 
5220. 

Commander,  Naval  Computer  and 
Teleconununications  Conunand,  4401 
Massachusetts  Avenue,  Northwest, 
Washington,  DC  20394-5460. 

Director,  Office  of  Naval  Intelligence, 
4251  Suitland  Road,  Washington,  DC 
20395-5720. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Facility, 
Andrews  Air  Force  Base,  Washington, 
DC  Z0396-5135. 

Commanding  Officer,  Naval  Air 
Facility,  Andrews  Air  Force  Base,  1  San 
Diego  Loop,  Building  3198,  Washington, 
DC  20396-5500. 

Officer  in  Charge,  Persormel  Support 
Activity  Detachment,  Naval  Air  Facility, 


1  San  Diego  Loop,  Building  3282. 
Washington,  DC  20396-5504. 

Officer  in  Charge,  Naval  Computer 
and  Telecommunications  Station, 
Washington  Detachment  Cheltenham, 
9190  Commo  Road,  Washington,  DC 
20397-5520. 

Commander,  Military  Sealifl 
Command,  Washington  Navy  Yard 
Building  210,  901  M  Street  Southeast, 
Washington,  DC  20398-5540. 

FLORIDA 

Commanding  Officer,  Navy  Recruiting 
District  Jacksonville,  4070  Boulevard 
Center  Drive.  Jacksonville.  FL  32207- 
2897. 

Commanding  Officer,  Naval  Air 
Reserve  Jacksonville,  Naval  Air  Station, 
Box  4,  Jacksonville,  FL  32212-0004. 

Commanding  Officer,  Navy  Exchange 
Service  Center,  Jacksonville,  FL  32212- 
0013. 

Officer  in  Charge,  Disease  Vector 
Ecology  and  Control  Center,  Naval  Air 
Station,  Jacksonville,  FL  32212-0043. 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Box  44 
Armed  Forces  Reserve  Center,  Naval  Air 
Station,  Jacksonville,  FL  32212-0044. 

Commanding  Officer,  Naval  Alcohol 
RehabiUtation  Center,  Naval  Air  Station, 
Jacksonville,  Fl  32212-0046. 

Commanding  Officer,  Personnel 
Support,  Box  50,  Naval  Air  Station, 
Jacksonville,  FL  32212-0050. 

Conunanding  Officer,  Naval  Dental 
Center,  Jacksonville,  FL  32212-0074. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Eight,  Box  90  Naval 
Air  Station,  Jacksonville,  FL  32212- 
0090. 

Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  Box  97, 
Jacksonville,  FL  32212-0097. 

Commander,  Naval  Base,  Box  102, 
Naval  Air  Station,  Jacksonville,  FL 
32212-0102. 

Navy  Exchange  Officer,  Navy 
Exchange,  Jacksonville,  FL  32212-0104. 

Commanding  Officer,  Naval  Legal 
Service  Office,  Naval  Air  Station. 
Jacksonville,  FL  32212-0107. 

Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  Naval 
Air  Station,  Jacksonville,  FL  32212- 
0111. 

Officer  in  Charge,  Naval  Healthcare 
Support  Office,  Box  140,  Jacksonville, 
FL  32212-0140. 

Director,  Human  Resources  Office, 
Box  22  Naval  Air  Station,  Jacksonville, 
FL  32212-5000. 

Commanding  Officer,  Naval  Air 
Station,  Jacksonville,  FL  32212-5000. 

Commanding  Officer,  Screening 
Laboratory,  Naval  Hospital. 
Jacksonville.  FL  32214-0113. 
^Commanding  Officer,  Naval  Hospital, 
Jacksonville,  FL  32214-0113. 


Commanding  Officer,  Strike  Fighter 
Weapons  School  Atlantic,  Naval  Ah 
Station,  Cecil  Field,  FL  32215-0615. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Southeast  Detachment,  Neval  Air 
Station,  Cecil  Field,  FL  32215-500&. 

Conunanding  Officer,  Naval  Air 
Station,  Cecil  Field,  FL  32215-5000. 

Navy  Exchange  Officer,  Navy 
Exchange,  Cecil  Field.  FL  32215-5000. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Box  280008,  Naval 
Station,  Mayport,  FL  32228-0008. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Southeast  Detachment,  Box 
280017  Naval  Station,  Mayport,  FL 
32228-0017. 

Navy  Exchange  Officer,  Navy 
Exchange,  Mayport,  FL  32228-0077. 

Conunanding  Officer,  Naval  Station, 
Box  280112,  Mayport,  FL  32228-0112. 

Commanding  Officer,  Fleet  Training 
Center  Mayport,  Box  280147  Naval 
Station,  Mayport,  FL  32228-0147. 

Officer  in  Charge,  Naval  Branch 
Medical  Chnic  Mayport,  Box  280148, 
Mayport,  FL  32228-0148. 

Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  Box  280158, 
Mayport  Naval  Station,  Jacksonville,  FL 
32228-0158.  «, 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Canter,  2910 
Roberts  Avenue,  Tallahassee,  FL  32304- 
5098. 

Conunanding  Officer,  Coastal  Systems 
Station  Dahlgren  Division,  Naval 
Surface  Warfare  Center,  6703  West 
Highway  98,  Panama  City,  FL  32407- 
7001. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment  (Coastal  Systems 
Station),  Dahlgren  Division  Naval 
Siuface  Warfare  Center,  6703  West 
Highway  98,  Suite  395,  Panama  City,  FL 
32407-7001. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Coastal  Systems 
Station  Dahlgren  Division,  Naval 
Surface  Warfare  Center,  6703  West 
Highway  98,  Suite  386,  Panama  City,  FL 
32407-7001. 

Commanding  Officer,  Naval 
Aerospace  and  Operational  Medical 
Institute,  220  Howey  Road,  Pensacola, 
FL  32508-1047. 

Conunanding  Officer,  Fleet  and 
Industrial  Supply  Center,  115 
Cunningham  Street,  Suite  A,  Pensacola, 
FL  32508-5002. 

Commanding  Officer,  Naval  Legal 
Service  Office  Central,  206  South 
Avenue,  Suite  B,  Pensacola,  FL  32508- 
5100. 

Commanding  Officer,  Naval  Aviation 
Depot,  222  East  Avenue,  Pensacola,  FL 
32508-5108. 

Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  130 
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West  Avenue,  Suite  B,  Pensacola,  FL 
32508-5111. 

Director.  Human  Resources  Office, 
368  South  Avenue,  Naval  Air  Station, 
Pensacola,  FL  32508-5124. 

Officer  in  Qiarge.  Personnel  Support 
Activity  Detachment,  421  Saufley  Street, 
Suite  B.  Pensacola,  FL  32508-5202. 

Commanding  Officer,  Personnel 
Support  Activity,  431  Saufley  Street, 
Pensacola,  FL  32508-5203. 

Navy  Exchange  Officer,  Navy 
Exchange,  250  Chambers  Avenue, 
Pensacola,  FL  32508-5208. 

Commanding  Officer,  Naval  Dental 
Center,  450  Turner  Street,  Suite  A. 
Pensacola,  FL  32508-5214. 

Commanding  Officer,  Naval  Air 
Station  Pensacola,  190  Radford 
Boulevard,  Pensacola.  FL  32508-5217. 

Chief  of  Naval  Education  and 
Training,  250  Dallas  Street,  Pensacola. 
FL  32508-5220. 

Commanding  Officer.  Naval  Aviation 
Schools  Command.  181  Chambers 
Avenue,  Suite  C,  Pensacola,  FL  32508- 
5221. 

Commanding  Officer,  Public  Works 
Center.  310  John  Tower  Road, 
Pensacola,  FL  32508-5303. 

Commanding  Officer,  Naval 
Aerospace  Medical  Research  Laboratory, 
Naval  Air  Station,  Pensacola,  FL  32508- 
5600. 

Commanding  Officer,  Naval 
Education  and  Training  Program 
Management  Support  Activity,  6490 
Saufley  Field  Road,  Pensacola,  FL 
32509-5237. 

Commanding  Officer,  Naval  Reserve 
Center,  550  Raby  Avenue,  Pensacola,  FL 
32509-5246. 

Commanding  Officer,  Naval  Technical 
Training  Center  Corry  Station.  640 
Roberts  Avenue,  Room  112.  Pensacola. 
FL  32511-5138. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment  Corry  Station.  640 
Roberts  Avenue,  Room  102,  Pensacola, 
FL  32511-5142. 

Commanding  Officer,  Naval  Hospital, 
6000  West  Highway  98.  Pensacola.  FL 
32512-0003. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  7501  USS 
Enterprise  Street,  Milton,  FL  32570- 
6012. 

Officer  in  Charge,  Branch  Medical 
Clinic  Naval  Air  Station  Whiting  Field, 
7119  Langley  Street,  Suite  101,  Milton, 
FL  32570-6146. 

Commanding  Officer,  Naval  Air 
StaUon  Whiting  Field.  7550  USS  Essex 
Street,  Suite  100,  Milton,  FL  32570- 
6155. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment  Whiting  Field. 
7160  USS  Wasp  Street,  Milton,  FL 
32570-6160. 


Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
595  N  Primrose  Drive,  Orlando,  FL 
32803-5014. 

Commanding  Officer,  Naval  Nuclear 
Power  Training  Command,  1101 
Rickover  Place,  Orlando,  FL  32813- 
6300. 

Commanding  Officer,  Recruit 
Training  Command,  2201  Farragut 
Avenue.  Orlando,  FL  32813-8006. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Recruit  Training 
Center,  2851  Decatur  Avenue,  Orlando, 
FL  32813-8018. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Southeast  Detachment,  Naval 
Training  Center,  1871  Grace  Hopper 
Avenue,  Orlando,  FL  32813-8107. 

Commanding  Officer,  Service  School 
Command,  Naval  Training  Center.  2200 
Leahy  Avenue.  Orlando,  FL  32813-8122. 

Commanding  Officer,  Naval  Hospital, 
5201  Raymond  Street,  Orlando,  FL 
32813-8221. 

Navy  Exchange  Officer,  Navy 
Exchange,  1500  Farragut  Avenue, 
Orlando,  FL  32813-8317. 

Commanding  Officer.  Naval  Dental 
Center,  4500  Kitty  Hawk  Street, 
Orlando,  FL  32813-8359. 

Commander.  Naval  Training  Center. 
4551  Kitty  Hawk  Street.  Orlando.  FL 
32813-8360. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment,  Naval  Training 
Center,  4801  Langley  Street,  Orlando, 
FL  32813-8442. 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment  Four, 
5850  T  G  Lee  Boulevard,  Suite  210. 
Orlando,  FL  32822-4437. 

Commanding  Officer,  Naval  Air 
Warfare  Center  Training  Systems 
Division,  12350  Research  Parkway, 
Orlando,  FL  32828-3224. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
18650  Northwest  62  Avenue,  Miami,  FL 
33015-6009. 

Commanding  Officer,  Naval  Medical 
Clinic.  1325  South  Roosevelt  Boulevard, 
Key  West.  FL  33040-4594. 

Commanding  Officer,  Naval  Air 
Station,  PO  Box  9001.  Key  West,  FL 
33040-9001. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Southeast  Detachment,  PO  Box 
9014,  Key  West,  FL  33040-9014. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment.  PO  Box  9015.  Key 
West.  FL  33040-9015. 

Navy  Exchange  Officer.  Navy 
Exchange.  PO  Box  9035,  Key  West.  FL 
33040-9035. 

Commanding  Officer.  Navy  Recruiting 
restrict  Miami,  Savannah  Building, 
Suite  201C,  8525  Northwest  53rd 
Terrace,  Miami,  FL  33166-4521.  * 


Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1227 
Marine  Drive,  West  Pahn  Beach,  FL 
33409-6298. 

Commanding  Officer,  Naval  Reserve 
Center,  1325  York  Street,  Tampa.  FL 
33602-4298. 

Commanding  Officer.  Naval  Reserve 
Center,  15400  Fairchild  Drive. 
Clearwater.  FL  34622-3532. 

GEORGIA 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment  Atlanta.  Marietta, 
GA  30060-5099. 

Commanding  Officer,  Naval  Air 
Station  Atlanta.  Marietta.  GA  30060- 
5099. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Station 
Atlanta.  Marietta.  GA  30060-5099. 

Navy  Exchange  Officer.  Navy 
Exchange,  Marietta,  GA  30060-5099. 

Commanding  Officer,  Navy  Recruiting 
District  Atlanta.  2400  Herodian  Way, 
Suite  400.  Smyrna.  GA  30080-5099. 

Director,  Navy  Office  of  Information 
Southeast,  101  Marietta  Tower,  Suite 
2802,  Atlanta,  GA  30303-2700. 

Director,  6th  Marine  Corps  District, 
1365  Peachtree  Street  NE,  Atlanta,  GA 
30309-3117. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
274  Fifth  Street  Northwest.  Atlanta.  GA 
30318-5699. 

Commanding  Officer.  Naval  Reserve 
Officers  Training  Corps  Unit  Atlanta, 
225  North  Avenue  Northwest,  Atlanta, 
GA  30322-0125. 

Commanding  Officer,  Navy  Supply 
Corps  School,  1425  Prince  Avenue, 
Athens,  GA  30606-2205. 

Petty  Officer  in  Charge,  Navy  Supply 
Corps  School  Detachment,  Fort  Gordon, 
GA  30905-5688. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2869 
Central  Avenue.  Augusta,  GA  30909- 
3904. 

Commander.  Navy  Recruiting  Area 
Three.  451  College  Street,  Box  4887, 
Macon.  GA  31208-4887. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1407 
Wheaton  Street,  Savannah,  GA  31404- 
1799. 

Navy  Exchange  Officer,  Navy 
Exchange,  1219  USS  Daniel  Boone 
Avenue,  Kings  Bay.  GA  31547-2506. 

Director.  Naval  Branch  Dental  Clinic, 
871  USS  James  Madison  Road.  Kings 
Bay,  GA  31547-2531. 

Commanding  Officer,  Naval  Medical 
Clinic,  881  USS  James  Madison  Road, 
Kings  Bay,  GA  31547-2531. 

Petty  Officer  in  Charge,  Personnel 
Support  Activity  Detachment,  922  USS 
James  Madison  Road,  Room  S38,  Kings 
Bay.  GA  31547-2540. 
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Officer  in  Charge,  Naval  Legal  Service 
Office  Southeast  Detachment,  922  USS 
James  Madison  Road,  Room  501,  Kings 
Bay,  GA  31547-2540. 

Commanding  Officer,  Naval 
Submarine  Base,  1063  USS  Teimessee 
Avenue,  Kings  Bay,  GA  31547-2606. 

Commander,  Submarine  Group  10, 
1050  USS  Georgia  Avenue,  Kings  Bay, 
GA  31547-2609. 

Commander,  Submarine  Squadron  20, 
580  USS  Mariano  G  Vallejo  Avenue, 
Kings  Bay.  GA  31547-2626. 

Commanding  Officer,  Strategic 
Weapons  FaciUty  Atlantic,  1150  USS 
Los  Angeles  Road,  Kings  Bay,  GA 
31547-2634. 

Commanding  General,  Marine  Corps 
Logistics  Base,  Albany.  GA  31704-5000. 

Officer  in  Charge.  Naval  Branch 
Medical  Clinic,  Marine  Corps  Logistics 
Base.  Albany.  GA  31705-5000. 

Command.ing  Officer,  Naval  Reserve 
Center,  Box  1539,  Columbus.  GA 
31902-1539. 

HAWAD 

Commanding  Officer.  Fleet  and 
Industrial  Supply  Center.  Box  300,  Pearl 
Harbor,  HI  95860-5300. 

Commanding  Officer,  Pacific  Missile 
Range  Facility,  Box  128,  Kekaha.  HI 
96752-0128. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Kakaha  Kauai, 
HI  96752-5000. 

Director,  Navy  Exchange  Detachment, 
NCTAMS  EASTPAC.  Building  4  Tarawa 
Drive.  Wahiawa,  HI  96786-3050. 

Officer  in  Charge,  Personnel  Supp<Hl 
Activity  Detachment,  Wahiawa.  HI 
96788-3050. 

DirectOT,  Consolidated  Civilian 
Personnel  Office  Pearl  Harbor,  4300 
Radford  Drive.  Honolulu,  HI  96818- 
3298. 

Director,  Navy  Marine  Qvps  Mars 
Region  8.  Naval  and  Marine  Corps 
Reserve  Center,  530  Peltier  Avenue, 
Honolulu.  HI  9681S-3753. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
530  Peltier  Avenue.  Honolulu,  HI 
96818-3753. 

Commander.  Naval  Base.  Pearl 
Haibor.  HI  96860-5020. 

Commuiding  Officer.  Naval  Dental 
Center,  Box  111,  Pearl  Haibor.  HI 
96860-5030. 

Officer  in  Qiarge,  Navy 
Environmental  and  Preventive  Medicine 
Unit  6,  Box  112  Building  1535.  Peari 
Harbor.  HI  96860-5040. 

Dtrector,  Office  of  Civilian  Personnel 
Management  Pacific  Region.  Box  119, 
Pearl  Hatbot,  HI  96860-5060. 

Commanding  Officer,  Naval  Medical 
Clinic,  Box  121.  Pearl  Harbor,  HI  96860- 
5080. 


Commanding  Officer,  Naval  Legal 
Service  Office  Middle  Pacific,  Box  124, 
Naval  Base,  Pearl  Harbor,  HI  96860- 
5110. 

Commanding  Officer,  Navy  Exchange 
Service  Center,  Pearl  Harbor,  HI  96860- 
5180. 

Navy  Exchange  Officer.  Navy 
Exchange,  Pearl  Harbor,  HI  96860-5180. 

Commander,  Pearl  Harbor  Naval 
Shipyard.  401  Avenue  East.  Suite  124. 
Pearl  Harbor,  HI  96860-5350. 

Commander,  Naval  Stuface  Group 
MIDPAC,  PO  Box  102,  Pearl  Harbor,  HI 
96860-5430. 

Commanding  Officer.  Naval  Station, 
Pearl  Harbor,  HI  96860-6000. 

Commanding  Officer,  Naval  Alcohol 
Rehabilitation  Center,  Naval  Station  Box 
77,  Pearl  Harbor,  HI  96860-6300. 

Commanding  Officer,  Naval 
Submarine  Base,  Pearl  Harbor.  HI 
96860-6500. 

Commander,  Submarine  Force  U.S. 
Pacific  Fleet,  Building  619, 100  Morton 
Street,  Pearl  Harbor,  HI  96860-6543. 

Commanding  Officer,  Naval 
Submarine  Training  Center  Pacific, 
Pearl  Harbor,  HI  96860-6600. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Submarine 
Base,  Box  308,  Pearl  Harbor,  HI  96860- 
6660. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Box  304,  Pearl 
Harbor,  HI  96860-6700. 

Commander  in  Chief,  U.S.  Pacific 
Fleet,  250  Makalapa  Drive,  Pearl  Haibor, 
HI  96860-7000. 

Ccmimander,  Antisubmarine  Warfare 
Force,  U.S.  Pacific  Fleet,  Pearl  Haibor, 
HI  96860-7005.   , 

Ccmunander,  Pacific  Naval  FadUties 
Engineering  Command,  Building  258 
Makalapa,  Pearl  Haibor.  HI  96860-7300. 

Commanding  General,  Fleet  Marine 
Force  Pacific,  Camp  H  M  Smith,  HI 
96861-5000. 

Commander,  Marine  Corps  Base 
Hawaii,  Camp  H  M  Smith,  HI  96861- 
5000. 

Coomiander,  Patnri  Wings  U.S.  Pacific 
Fleet.  Naval  Air  Station,  Baibns  Point, 
HI  96862-4415. 

Commanding  Officer,  Naval  Air 
Station.  Baibw  Point,  HI  96862-5000. 

Commanding  Officer.  Marine  Corps 
Air  Facility.  Marine  Qxps  Base  Hawaii, 
Kaneohe  Bay,  HI  96863-5001. 

DAHO 

Officer  in  Charge,  Naval  Reserve 
Facility,  611  West  Quinn  Road, 
Pocatello,  ID  83202-1954. 

Cfficer  in  Charge,  Personnel  Support 
Detachment  Idaho  Falls,  550  First 
Street.  Idaho  Falls,  ID  83401-3998. 

Officer  in  Charge,  Naval 
Administrative  Unit,  550  First  Street, 
Idaho  Falls,  ID  83401-3998. 


Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  4087  West 
Harvard,  Boise,  ID  83705-6507. 

Officer  in  Charge,  Naval  Surface 
Warfare  Center,  Carderock  Division 
Detachment,  Box  129,  Bayview,  ID 
83803-0129. 

ILLINOIS 

Commanding  Officer,  Naval  Air 
Station,  Glenview,  IL  60026-5000. 

Commanding  Officer,  Navy  Recruiting 
District  Chicago,  Naval  Air  Station 
Building  41.  Glenview.  IL  60026-5200. 

Officer  in  Charge.  Navy  Data 
Automation  Facility,  Great  Lakes, 
Building  3400,  North  Chicago,  IL 
60064-3013. 

Commander,  Naval  Training  Center, 
Great  Lakes,  IL  60088-5000. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Thirteen,  2701 
Sheridan  Road,  Great  Lakes,  IL  60088- 
5026. 

Commanding  Officer,  Naval  Legal 
Service  Office,  Building  1,  Room  230, 
Great  Lakes,  IL  60088-5029. 

Director,  Navy  Exchange  Detachment, 
Great  Lakes,  IL  60088-5129. 

Navy  Exchange  Officer,  Navy 
Exchange.  Great  Lakes,  IL  60088-5129. 

Commander,  Navy  Recruiting  Area 
Five,  Building  3,  Naval  Training  Center, 
Great  Lakes,  IL  60088-5135. 

Commanding  Officer,  Navy  Drug 
Screening  Laboratory,  Building  38-H, 
Great  Lakes,  IL  60088-5223. 

Commanding  Officer,  Naval  Hospital, 
Great  Lakes,  IL  60088-5230. 

Commanding  Officer,  Naval  Hospital 
Corps  School,  Great  Lakes,  IL  60088- 
5257. 

Commanding  Officer,  Naval  Dental 
Center,  Great  Lakes,  IL  60088-5258. 

Commanding  Officer,  Naval  Dental 
Research  Institute,  Great  Lakes,  IL 
60088-5259. 

Commanding  Officer,  Recruit 
Training  Command,  Great  Lakes,  IL 
60088-5300. 

Commanding  Officer.  Service  Sciiool 
Command.  Building  3,  Great  Lakes.  IL 
60088-5400. 

Commanding  Officer,  Personnel 
Support  Activity,  Building  2C  Third 
Deck,  Great  Lakes,  IL  60088-5500. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Training 
Center,  Building  2C  Second  Deck,  Great 
L^es,  IL  60088-5521. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Recruit  Training 
Command.  Building  1405.  (keat  Lakes. 
IL  60088-5522. 

Petty  Officer  in  Charge.  Navy 
Exdiange  Services  Support  Office  Field 
Su{^>ort  Office  Detaclunent,  Building 
3451.  Great  Lakes.  IL  60088-5707. 

Commanding  C^cer.  Naval  Reserve 
Readiness  Center.  Building  2711  Naval 
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Training  Center,  Great  Lakes,  IL  60088- 
5707. 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment  Two, 
2500  Green  Bay  Road,  Building  3400, 
Room  230,  Great  Lakes,  IL  60088-5709. 

Commanding  Officer,  Naval  Reserve 
Center,  7410  West  Roosevelt  Road, 
Forest  Park,  IL  60130-2592. 

Director,  Navy  Office  of  Information 
Midwest,  55  East  Monroe  Street,  Suite 
1402.  Chicago,  IL  60603-5705. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Building 
218,  Rock  Island  Arsenal,  Rock  Island, 
IL  61299-7620. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  7117  West 
Plank  Road,  Peoria,  IL  61604-5297. 

Commanding  Officer,  Naval  Reserve 
Center,  2595  Federal  Drive,  Decatur,  IL 
62526-2162. 

INDIANA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
3010  White  River  Parkway  East  Drive, 
Indianapolis,  IN  46208-4998. 

Petty  Officer  in  Charge,  Service 
School  Command  Detachment,  Fort 
Benjamin,  Harrison,  IN  46216-6200. 

Officer  in  Charge,  Personnel  Support 
Activity  Detaclanent,  6221  East  21st 
Street,  IndianapoUs.  IN  46219-2189. 

Commanding  Officer,  Naval  Air 
Warfare  Center,  Aircrafi  Division,  6000 
East  21st  Street,  Indianapolis,  IN  46219- 
2189. 

Commanding  Officer,  Navy  Recruiting 
District  Indianapolis,  8925  North 
Meridian  Street,  Room  250, 
Indianapolis,  IN  46260-2386. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  860  North 
Lake  Street.  Gary,  IN  46403-1098. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1901 
Kemble  Avenue,  South  Bend,  IN  46613- 
1799. 

Commander,  Crane  Division,  Naval 
Surface  Warfare  Center  Division,  300 
Highway  361,  Crane,  IN  47522-5001. 

Commanding  OfficOT,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  2900  East 
Division  Street,  Evansville,  IN  47711- 
6897. 

IOWA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Building 
47  Dickman  Road.  Fort  Des  Moines,  Des 
Moines,  lA  50315-0000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1689 
Burton  Avenue,  Waterloo,  lA  50703- 
2198. 

Commanding  Officer,  Naval  Reserve 
Center,  10677  Airport  Road,  Dubuque. 
L\  52003-9556. 


Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center, 
2525  Matterhom  Drive.  Cedar  Rapids, 
lA  52402-3798. 

KANSAS 

Conunanding  Officer,  Naval  Air 
Reserve  Center  Olathe,  300  Navy  Drive, 
Industrial  Airport,  KS  66031-0013. 

Commanding  Officer,  Marine  Corps 
Reserve  Center,  721  South  Packard 
Street,  Kansas  Qty.  KS  66105-2199. 

Director,  9th  Marine  Corps  District, 
10000  West  75th  Street,  Shawnee 
Mission,  KS  66211-1408. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2014 
Southeast  Washington  Street,  Suite  2, 
Topeka.  KS  66607-1398. 

Commanding  Officer,  Naval  Reserve 
Center,  3026  George  Washington 
Boulevard,  Wichita,  KS  67210-1599. 

KENTUCKY 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  5401 
Southside  Drive,  Louisville,  KY  40214- 
2674. 

Conunanding  Officer,  Naval  Siuface 
Warfare  Center  Ordnance  Station,  540,3 
Southside  Drive,  Louisville,  KY  40214- 
5000. 

Commanding  Officer,  Naval  Reserve 
Center,  151  Votech  Road,  Lexington,  KY 
40510-1002. 

LOUISIANA 

Commanding  Officer,  Naval  Support 
Activity,  New  Orleans,  LA  70142-5000. 

Director,  8th  Marine  Corps  District, 
New  Orleans.  LA  70142-5100. 

Director,  Human  Resources  Office 
New  Orleans,  New  Orleans,  LA  70142- 
5200. 

Commanding  Officer.  Naval  Medical 
Clinic,  New  Orleans,  LA  70142-5300. 

Commanding  Officer,  Personnel 
Support  Activity,  Naval  Support 
Activity,  2300  General  Meyer  Avenue. 
New  Orleans.  LA  70142-5400. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Support 
Activity,  2300  General  Meyer  Avenue, 
New  Orleans,  LA  70142-5450. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Ten,  Building  11 
Naval  Support  Activity,  New  Orleans, 
LA  70142-5600. 

Officer  in  Charge,  Naval  Reserve 
Force  Detachment,  Management  School. 
Naval  Support  Activity  Building  59, 
New  Orleans,  LA  70142-5900. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Air  Station, 
400  Russell  Avenue,  New  Orleans,  LA 
70143-5012. 

Commanding  Officer,  Naval  Air 
Station,  Joint  Reserve  Base,  400  Russell 
Avenue,  New  Orleans,  LA  70143-5012. 


Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  4400 
Dauphine  Street.  New  Orleans.  LA 
70145-7799. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
5020  Lakeshore  Drive,  New  Orleans,  LA 
70146-3310. 

Commander,  Naval  Reserve  Force, 
4400  Dauphine  Street,  New  Orleans,  LA 
70146-5000. 

Conunander,  Naval  Reserve 
Recruiting  Command,  4400  Dauphine 
Street,  New  Orleans,  LA  70146-5001. 

Commander,  Naval  Surface  Reserve 
Force,  4400  Dauphine  Street,  New 
Orleans,  LA  70146-5100. 

Commander,  Naval  Air  Reserve  Force. 
New  Orleans,  LA  70146-5200. 

Commanding  General,  4th  Marine 
Division  (Rein)  FMF  USMCR.  400 
Dauphine  Street,  New  Orleans,  LA 
70146-5400. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Air 
Station  New  Orleans,  New  Orleans,  LA 
70146-5450. 

Commanding  Officer,  Navy  Recruiting 
District  New  Orleans,  4400  Dauphine 
Street,  Building  602  2C,  New  Orleans, 
LA  70146-6400. 

Director,  Navy  Air  Logistic  Office. 
4400  Dauphine  Street,  New  Orleans,  LA 
70146-7500. 

Commanding  Officer,  Naval  Reserve 
Personnel  Center,  4400  Dauphine  Street. 
New  Orleans,  LA  70149-7800. 

Commanding  Officer,  Enhsted 
Personnel  Management  Center,  4400 
Dauphine  Street.  New  Orleans.  LA 
70159-7900. 

Commanding  Officer,  Naval 
Biodynamics  Laboratory,  Box  29407. 
New  Orleans,  LA  70189-0407. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  8410 
General  Chennault  Drive,  Baton  Rouge, 
LA  70807-8000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center 
Shreveport,  1440  Swan  Lake  Road. 
Bossier  Qty.  LA  71111-5344. 

MAINE 

Officer  in  Charge,  Persormel  Support 
Activity  Detachment,  Naval  Air  Station, . 
Brunswick,  ME  04011-5000. 

Commanding  Officer,  Naval  Air 
Station,  Brunswick,  ME  04011-5000. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center,  350  Commercial 
Street,  Portland,  ME  04101-4620. 

Commanding  Officer,  Naval  Reserve 
Center,  300  Hildreth  Street  North, 
Number  300.  Baneor,  ME  04401-5773. 

Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  574  Washington 
Street.  Bath,  ME  04530-1916. 

Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  HCR 
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69  Box  198,  East  Machias,  ME  04630- 
1000. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Cutler,  East 
Machias,  ME  04630-1000. 

Navy  Exchange  Officer,  Navy 
Exchange  Cutler.  East  Machias,  ME 
04630-1000. 

Navy  Exchange  Officer,  Navy 
Exchange,  Winter  Harbor,  ME  04693- 
0900. 

Conunanding  Officer,  Naval  Security 
Group  Activity,  Building  10,  Winter 
Harbor,  ME  04693-0900. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Winter  Harbor, 
ME  04693-0900. 

MARYLAND 

Conunander,  Carderock  Division, 
Naval  Surface  Warfare  Center,  Bethesda, 
MD  20084-5000. 

Navy  Exchange  Officer,  Navy 
Exchange  Detadunent,  Naval  Surface 
Warfare  Center,  3  Jackson  Road.  Indian 
Head.  MD  20640-5035. 

Commander.  Indian  Head  Division, 
Naval  Surface  Warfap  Center,  101 
Strauss  Avenue.  Indian  Head,  MD 
20640-5035. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  1600  West 
Wilson  Road,  Indian  Head,  MD  20640- 
5035. 

Commanding  Officer,  Naval  School 
Explosive  Ordnance  Disposal,  309 
Strauss  Avenue,  Indian  Head,  MD 
20640-5040. 

Commander,  Naval  Air  Warfare 
Center  Aircraft  Division,  Building  304, 
Patuxent  River,  MD  20670-5304. 

Commanding  Officer,  Naval  Hospital, 
Patuxent  River  MD  20670-5370. 

Senior  Member,  Board  of  Inspection 
and  Survey,  Patuxent  River  Naval  Air 
Station,  Patuxent  River,  MD  20670- 
5405. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Air  Station, 
Patuxent  River,  MD  20670-5409. 

Commanding  Officer,  Naval  Air 
Station,  Patuxoat  River,  MD  20670- 
5409. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment,  Naval  Security 
Qroup  Activity,  Fort  George  G  Meade, 
MD  20755-5285. 

Commanding  Officer,  Naval  Security 
Group  Activity,  Fort  George  G  Meade, 
MD  20755-5290. 

Commanding  Officer.  Naval  Reserve 
Center,  2600  Powder  Mill  Road, 
Adelphi,  MD  20783-1198. 

Commanding  Officer,  Naval  Health 
Sciences  Education  and  Training 
command,  Bethesda,  MD  20814-5022. 

Conunanding  Officer,  Naval  Medical 
Research  Institute,  Bethesda,  MD 
20814-5022. 


Commanding  Officer,  Naval  Medical 
Research  and  Development  Command, 
Bethesda,  MD  20814-5022. 

Commanding  Officer,  Naval  School  of 
Health  Sciences,  Bethesda,  MD  20814- 
5033. 

Navy  Exchange  Officer,  Navy 
Exchange,  Bethesda,  MD  20814-5099. 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment  Five, 
4040  Blackburn  Lane,  Suite  210, 
Burtonsville,  MD  20866-1170. 

Commander,  National  Naval  Medical 
Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20889-5000. 

Commanding  Officer,  Naval  Medical 
Information  Management  Center,  8901 
Wisconsin  Avenue,  Bethesda,  MD 
20889-5066. 

Administrator,  Naval  Council  of 
Personnel  Boards  Detachment,  Physical 
Evaluation  Board  Hearing  Panel, 
Bethesda,  MD  20889-5135. 

Commanding  Officer,  National  Naval 
Dental  Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20889-5602. 

Director,  Armed  Forces  Radiobiology 
Research  Institute,  8901  Wisconsin 
Avenue,  Bethesda.  MD  20889-5603. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  National  Naval 
Medical  Center,  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5610. 

Officer  in  Charge,  Dahlgren  Division 
Detachment  White  Oak,  Naval  Surface 
Warfare  Center,  10901  New  Hampshire 
Avenue,  Silver  Spring,  MD  20903-5640. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center,  Fort  McHenry,  1201 
Halsey  Place,  Baltimore.  MD  21230- 
5392. 

Officer  in  Charge,  Naval  Siu^iace 
Warfare  Center,  Carderock  Division 
Detachment,  Annapolis,  MD  21402- 
1198. 

Superintendent,  United  States  Naval 
Academy,  121  Blake  Road,  Annapolis, 
MD  21402-5000. 

Commanding  Officer,  Naval  Medical 
Clinic,  250  Wood  Road,  Aimapolis,  MD 
21402-5050. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  251  Wood  Road, 
Annapolis,  MD  21402-5051. 

Commanding  Officer,  Naval  Station, 
58  Bennion  Road,  AnnapoUs,  MD 
21402-5054. 

Navy  Exchange  Officer,  Navy 
Exchange,  321  Kinkaid  Road, 
AnnapoHs,  MD  21402-5066. 

Commanding  Officer,  Naval  Reserve 
Center,  1  Navy  Way,  Ciunberland,  MD 
21502-2598. 

Commanding  Officer,  Naval  Medical 
Logistics  Command,  Fort  Detrick, 
Frederick,  MD  21702-5015. 

Commanding  Officer,  Naval  Support 
Facility,  Box  1000,  Thunnont,  MD 
21788-5001. 


Naval  Air  Warfare  Center  Aircraft 
Division,  Patuxent  River  Detachment, 
Villa  Road,  St  Inigoes,  MD  22684-0010. 

MASSACHUSETTS 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  640 
Plantation  Street,  Worcester,  MA 
01605-2098. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  67  North  Parish 
Road,  Lawrence,  MA  01843-2999. 

Director,  Navy  Office  of  Information 
New  England,  408  Atlantic  Avenue, 
Room  222,  Boston,  MA  02110-3316. 

Commanding  Officer,  Naval  Air 
Station.  1134  Main  Street,  South 
Weymouth,  MA  02190-5000. 

Commanding  Officer,  Naval  Reserve 
Center.  1134  Main  Street,  Building  17, 
Naval  Air  Station,  South  Weymouth, 
MA  02190-5000. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Station,  1134 
Main  Street,  South  Weymouth,  MA 
02190-5001. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Air  Station,  1134  Main 
SUeet,  South  Weymouth,  MA  02190- 
5003. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Air  Station, 
1134  Main  Street,  South  Weymouth, 
MA  02190-5004. 

Commanding  Officer,  Navy  Recruiting 
District  New  England,  495  Summer 
SUwt,  Boston,  MA  02210-2282. 

MICHIGAN 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Detroit,  Building 
1410,  Mt  Clemens,  MI  48045-5065. 

Commanding  Officer,  Naval  Reserve 
Center,  3500  Douglass  Street,  Saginaw, 
MI  48601-4799. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1620  East 
Saginaw,  St  Lansing,  MI  48912-2396. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  101  Base 
Avenue,  Battle  Creek,  MI  49015-1242. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1863 
Monroe  Ave  Northwest,  Grand  Rapids, 
MI  49505-6294. 

Commanding  Officer,  Naval  Reserve 
Center,  601  Chestnut  Street.  Cadillac, 
MI  49601-1798. 

Officer  in  Charge,  Naval  Reserve 
Facility,  Route  1,  Box  94F,  Calumet,  MI 
49913-0231. 

MINNESOTA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
Twin  Cities  Fort  Snelling.  6400 
Bloomington  Road,  St  Paul.  MN  55111- 
4051. 
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Commanding  Officer,  Navy  Recruiting 
District  Minneapolis,  212  3rd  Avenue 
South,  Suite  159,  MinneapoUs,  MN 
55401-2556. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  3201  East  62nd 
Street,  Minneapolis,  MN  55450-2800. 

Commanding  Officer,  Naval  Air 
Reserve  Center,  3201  East  62nd  Street, 
Minneapohs,  MN  55450-2800. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Sixteen,  Building  715 
Minneapolis  St  Paul  International 
Airport.  Mixmeapohs,  MN  55450-2996. 

Commanding  Officer,  Naval  Reserve 
Center,  5019  Airport  Road,  Duluth,  MN 
55811-1546. 

MISSISSIPPI 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  1155  Rosenbaum 
Avenue,  Suite  91,  Meridian,  MS  39309- 
5002. 

Commanding  Officer,  Naval  Air 
Station,  1155  Rosenbaiun  Avenue,  Suite 
13,*4eridian,  MS  39309-5003. 

Officer  in  Charge,  Branch  Medical 
Clinic,  1801  Fuller  Road,  Suite  AOl. 
Meridian.  MS  39309-5107. 

Conunanding  Officer,  Naval  Technical 
Training  Center,  Meridian,  MS  39309- 
5200. 

Commanding  Officer,  CBC,  5200  CBC 
2nd  Street,  Gulfport.  MS  39501-5001. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  4801  Marvin 
Shields  Boulevard,  Gulfport,  MS  39501- 
5004. 

Officer  in  Charge,  Branch  Medical 
Clinic,  5501  Marvin  Shields  Boulevard, 
Gulfport.  MS  39501-5007. 

Conunanding  Officer,  Naval  Reserve 
Center,  ATTN  NCS  Standby  Reporting 
Officer,  4901  CBC  3  Road  Street, 
Gulfport.  MS  39501-5013. 

Commanding  Officer,  Naval 
Oceanographic  Office,  1002  Balch 
Boulevard,  Stennis  Space  Center,  MS 
39522-5001. 

Commander,  Naval  Meteorology  and 
Oceanography  Command,  1020  Balch 
BoulevMtl,  Stennis  Space  Center,  MS 
39529-5005. 

Commanding  Officer,  Naval  Technical 
Training  Unit,  Keesler  Air  Force  Base, 
MS  39534-5000. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Station, 
Pascagoula,  MS  39567-5000. 

Officer  in  Charge,  Naval  Branch 
Medical  Chnic,  Naval  Station, 
Pascagoula,  MS  39567-5000. 

Commanding  Officer,  Naval  Station, 
Pascagoula,  MS  39567-5000. 

Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  Box  7003, 
Pascagoula.  MS  39568-7003. 


MISSOURI 

Conunanding  Officer,  Naval  Reserve 
Readiness  Center,  10810  Lambert 
International  Boulevard,  Bridgeton,  MO 
63044-2314. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center,  3100  East  Brush 
Creek  Boulevard,  Kansas  City,  MO 
64130-2499. 

MONTANA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  8th 
Avenue  North  and  22nd  Street,  BilUngs, 
MT  59101-0398. 

Commanding  Officer,  Naval  Reserve 
Center,  2825  Airport  Avenue  B,  Great 
Falls,  MT  59404-5571. 

Commanding  Officer,  Naval  Reserve 
Center,  Building  26A  Fort  Missoula, 
Missoula,  MT  59801-7299. 

NEBRASKA 

Commanding  Officer,  Navy  Recruiting 
District  Omaha,  Overland  Wolf 
Building,  6910  Pacific  Street,  Suite  400, 
Omaha,  NE  68106-1085. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  5808 
North  30th  Street.  Omaha,  NE  68111- 
1603. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  513  Sac 
Boulevard,  Suite  1,  Offiitt  Air  Force 
Base,  NE  68113-2090. 

Commanding  Officer.  Naval  Reserve 
Center,  4511  North  West  42nd  Street, 
Lincoln.  NE  68524-2241. 

NEVADA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  2801  East  Sahara 
Avenue,  Las  Vegas.  NV  89104-4119. 

Commanding  Officer,  Naval  Air 
Station,  Fallon,  NV  89406-5000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  4601 
Cocoa  Avenue,  Reno,  NV  89506-1298. 

NEW  HAMPSHIRE 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  25 
Constitution  Drive,  Bedford,  NH  03110- 
6000. 

Commanding  Officer,  Naval  Medical 
Clinic,  Portsmouth,  NH  03801-3884. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Portsmouth  Naval 
Shipyard  Building  HlO,  Portsmouth,  NH 
03804-5000. 

Commander,  Portsmouth  Naval 
Shipyard,  Portsmouth.  NH  03804-5000. 

NEW  JERSEY 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Military  Ocean 
Terminal  Building  42,  Bayonne,  NJ 
07002-5393. 


Commander,  Military  Sealift 
Command  Atlantic,  32nd  Street  & 
Avenue  E,  Military  Ocean  Terminal 
Building  42,  Bayonne.  NJ  07002-5399. 

Naval  Control  of  Shipping  Officer,  d 
o  Commanding  Officer.  Naval  Reserve 
Readiness  Center,  53  Hackensack 
Avenue,  Kearny,  NJ  07032-3238. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center,  53  Hackensack 
Avenue,  Kearny,  NJ  07032-4619. 

Commanding  Officer,  Naval  Weapons 
Station  Earle,  201  Highvvray  34  South, 
Colts  Neck,  NJ  07722-5001. 

Officer  in  Charge,  Naval  Legal  Service 
Branch  Office  Earle,  201  Highway  34 
South,  Colts  Neck,  NJ  07722-5016. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Weapons 
Station  Earle,  201  Highway  34  South. 
Colts  Neck,  NJ  07722-5027. 

Director,  Naval  Audit  Service 
Northeast  Region,  5  Executive  Campus, 
Suite  200,  Cherry  Hill,  NJ  08002-4104. 

Commanding  Officer,  Naval  Air 
Warfare  Center  Aircraft  Division 
Trenton,  Box  7176,  Trenton.  NJ  08628- 
0176. 

Commanding  Officer,  Naval  Reserve 
Center,  5952  Orlando  Street,  Fort  Dix. 
NJ  08640-7800. 

Navy  Exchange  Officer,  Navy 
Exchange,  Lakehurst,  NJ  08733-5000. 

Officer  in  Charge.  Naval  Air  Technical 
Training  Center  Detachment,  Lakehxu^t, 
NJ  08733-5001. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Air  Wwiare 
Center,  Aircraft  EHvision  Lakehiu^t, 
Lakehurst,  NJ  08733-5003. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic.  Naval  Air  Engineering 
Station,  Lakehurst,  NJ  08733-5066. 

NEW  MEXICO 

Officer  in  Charge,  Marine  Corps 
Recruiting  Station.  505  Marquette 
Avenue  Northwest,  Numt)er  800, 
Albuquerque,  NM  87102-2160. 

Officer  in  Charge,  Personnel  Support 
Detachment  Albuquerque,  2050  Second 
Street  Southeast,  Kirtland  Air  Force 
Base.  NM  87117-5000. 

Officer  in  Charge,  Warfare  Center 
Weapons  Division  Detachment,  2050 
Second  Street  Southeast,  Kirtland  Air 
Force  Base,  Albuquerque,  NM  87117- 
5000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  400K  Wyoming 
Northeast,  Albuquerque,  NM  87123- 
1099. 

Commanding  Officer,  Navy  Recruiting 
District  Albuquerque,  Box  8667, 
Albuquerque,  NM  87198-8667 
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NEW  YORK 

Director,  Navy  Office  of  Information 
East,  133  East  58th  Street,  15th  Floor, 
New  York,  NY  10022-1236. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  Naval  Station  New 
York,  355  Front  Street,  Staten  Island, 
NY  10304-3848. 

Commanding  Officer,  Naval  Reserve 
Center,  356  New  York  Avenue,  Staten 
Island,  NY  10305-5082. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Fort 
Schuyler,  4  Pennyfield  Avenue,  Bronx, 
NY  10465^196. 

Commanding  Officer,  Naval  and 
Marine  Cerps  Reserve  Readiness  Center. 
Armed  Forces  Reserve  Center,  Floyd 
Bennett  Field,  Brooklyn,  NY  11234- 
7097. 

Director,  1st  Marine  Corps  District, 
605  Stewart  Avenue,  Garden  City,  Long 
Island,  NY  11530-4761. 

Navy  Exchange  Officer,  Navy 
Exchange,  Mitchel  Field  Building  14, 
Garden  City,  NY  11530-6795. 

Commanding  Officer,  Navy  Recruiting 
District  New  York,  1975  Hempstead 
Turnpike,  East  Meadow  Long  Island,  NY 
11554-1781. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  600  Albany 
Avenue,  Amityville,  NY  11701-1124. 

Clinic  Supervisor,  Naval  Branch 
Medical  Clinic.  Ballston  Spa,  NY 
12020-1215. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
780  Washington  Avenue,  Albany,  NY 
12203-1492. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Scotia,  NY  12302- 
9460. 

Officer  in  Charge,  Naval 
Administrative  Unit,  Scotia,  NY  12302- 
9460. 

CommaiKler,  Navy  Recruiting  Area 
One.  GSA  Depot  Building  One, 
Amsterdam  Road,  Scotia,  NY  12302- 
9462. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Two,  Building  1, 
Scotia.  NY  12302-9465. 

Officer  in  Charge,  Naval  Reserve 
Recruiting  Command  Detachment  Six. 
GSA  Depot  Building  2,  Scotia,  NY 
12302-9465. 

Commanding  Officer,  Naval  Reserve 
Center,  2  Parker  Street,  Glens  Falls,  NY 
12801-2285. 

Commanding  Officer,  Naval  Reserve 
Center,  5308  East  Malloy  Road, 
Syracuse,  NY  13211-1999. 

Commanding  Officer,  Naval  Reserve 
Center,  201  Third  Avenue,  Frankfort, 
NY  13340-1419. 


Commanding  Officer,  Naval  Reserve 
Center,  327  Mullin  Street  Box  247, 
Watertown,  NY  13601-0247. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center. 
3  Porter  Avenue.  Buffalo,  NY  14201- 
1096. 

Commanding  Officer,  Navy  Recruiting 
District  Buffalo,  Federal  Building,  111 
West  Huron  Street,  Buffalo,  NY  14202- 
2384. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Federal  Building, 
Room  1110,  111  West  Huron  Street, 
Buffalo,  NY  14202-2396. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  439  Paul 
Road,  Rochester,  NY  14624-^796. 

Commanding  Officer,  Naval  Reserve 
Center,  3126  Lake  Road,  Horseheads, 
NY  14845-3103. 

NORTH  CAROLINA 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
Triad  Armed  Forces  Reserve  Center, 
7838  Mcloud  Road,  Greensboro.  NC 
27409-9634. 

Commanding  Officer.  Navy  Recruiting 
District  Raleigh.  801  OberUn  Road,  Suite 
120.  Raleigh.  NC  27605-1130. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2725 
Western  Boulevard,  Raleigh,  NC  27606- 
2127. 

Commanding  Officer.  Naval  Reserve 
Officers  Training  Corps  Unit.  North 
Carolina  Piedmont  Region,  Hanes  House 
Trent  Drive,  Durham,  NC  27706-2589. 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  6115 
North  Hills  Circle,  Charlotte,  NC  28213- 
6256. 

Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center, 
2144  West  Lakeshore  Drive, 
Wilmington,  NC  28401-7297. 

Officer  in  Oiarge,  Personnel  Support 
Activity  Detachment,  PSC  Box  8012, 
Cherry  Point,  NC  28533-0012. 

Commanding  General,  2D  Marine 
Aircraft  Wing,  PSC  Box  8050,  U.S. 
Marine  Corps  Forces  Atlantic,  Cherry 
Point,  NC  28533-0050. 

Commanding  General,  Marine  Corps 
Air  Station,  Cherry  Point,  NC  28533- 
5000. 

Commander,  Marine  Corps  Air  Bases 
Eastern  Area.  Marine  Corps  Air  Station, 
Cherry  Point,  NC  28533-5001. 

Commanding  Officer,  Naval  Hospital, 
Cherry  Point,  NC  28533-5030. 

Commanding  General,  Marine  Corps 
Base.  Camp  Lejeime.  NC  28542-5001. 

Commanding  Officer,  Naval  Dental 
Center,  Camp  Lejeune,  NC  28542-5009. 

Commanding  Officer,  Naval  Hospital, 
Camp  Lejeune,  NC  28542-5009. 


Commanding  General,  2D  Marine 
Division  FMF,  Camp  Lejeune,  NC 
28542-5501. 

Commanding  General,  2D  Force 
Service  Support  Group  FMF.  Camp 
Lejeune,  NC  28542-5701. 

Commanding  Officer,  Marine  Corps 
Air  Station,  New  River.  Jacksonville.  NC 
28545-5001. 

Commanding  Officer,  Naval  Reserve 
Center,  721  Merrimon  Avenue, 
Asheville.  NC  28804-2414.      . 

NORTH  DAKOTA 

Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center, 
3920  31st  Street  Northwest,  Fargo,  ND 
58102-6206. 

OHIO 

Petty  Officer  in  Charge,  Personnel 
Support  Activity  Detachment,  3990  East 
Broad  Street,  DCSC  Building  48, 
Columbus,  OH  43213-1120. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
85  North  Yearling  Road,  Columbus,  OH 
43213-1392. 

Commanding  Officer, "Navy  Recruiting 
District  Columbus,  Federal  Building, 
Room  609,  200  North  High  Street. 
Columbus.  OH  43215-6192. 

Commanding  Officer.  Naval  Air 
Reserve  Center.  2988  North  Access 
Road.  Columbus,  OH  43217-1199. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  28828 
Glenwood  Road,  Perrysburg.  OH  43551- 
3014. 

Commanding  Officer.  Naval  Reserve 
Center,  1089  East  9th  Street,  Cleveland. 
OH  44114-1091. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  DFAS  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

Officer  in  Charge,  Naval  Training 
Center  Detachment,  DFAS  Cleveland 
Center,  1240  East  Ninth  Street. 
Cleveland,  OH  44199-2055. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  800  Dan 
Street.  Akron,  OH  44310-3986. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  3893  King 
Graves  Road,  Afressta  Building  540, 
Vienna,  OH  44473-5000. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Five,  3893  King 
Graves  Road,  Vienna,  OH  44473-5000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reser\'e  Center,  3190 
Gilbert  Avenue.  Cincinnati,  OH  45207- 

1498. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  410  North 
Gettysburg  Avenue.  Dayton,  OH  45417- 
1797. 
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OKLAHOMA 

Officer  in  Charge,  Personnel  Support 
Detachment  Oklahoma  City,  7641 
Mercury  Road  Building  830.  Tinker  Air 
Force  Base.  OK  73145-8706. 

Commanding  Officer.  Naval  Reserve 
Readiness  Center.  5316  South  Douglas' 
Boulevard,  Oklahoma  City,  OK  73150- 
9702. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center,  Tulsa 
Armed  Forces  Reserve  Center,  1101 
North  6th  Street.  Suite  5.  Broken  Arrow. 
OK  74012-2041. 

OREGON 

Commanding  Officer,  Navy  Recruiting 
District  Portland,  Federal  Building. 
Suite  576, 1220  Southwest  Third 
Avenue.  Portland,  OR  97204-2813. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center. 
6735  N  Basin  Avenue,  Portland,  OR 
97217-3993. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  1015 
Airport  Road  Southeast.  Salem,  OR 
97301-5097. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  J520  West 
13th  Avenue,  Eugene,  OR  97402-3899. 

Commanding  Officer,  Naval  Reserve 
Center.  3070  Ross  Lane,  Central  Point, 
OR  97502-1399. 

PENNSYLVANU 

Petty  Officer  in  Charge.  Personnel 
Support  Activity  Detachment.  625  East 
Pittsburgh  McKeesport  Boulevard. 
North  Versailles,  PA  15137-2209. 
Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center 
625  East  Pittsburgh  McKeesport 
Boulevard,  North  Versailles,  PA  15137- 
2209. 

Commanding  Officer,  Navy  Recruiting 
District  Pittsburgh,  Federal  Building. 
1000  Liberty  Avenue.  Pittsburgh.  PA 
15222-4094. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  261 
hidustrial  Park  Road,  Ebensbura,  PA 
15931-8955. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  3938  Old 
French  Road,  Erie,  PA  16504-2098. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Navy  Ships  Parts 
Control  Center,  Box  2020, 
Mechanicsburg.  PA  17055-0788. 

Commanding  Officer.  Navy  Ships 
Parts  Control  Center.  5450  Carlisle  Pike 
Box  2020.  Mechanicsburg.  PA  17055- 
0788. 

Commanding  Officer.  Naval  Sea 
Logistics  Center,  5450  Carlisle  Pike,  Box 
2060,  Mechanicsburg.  PA  17055-0795. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  2991 


North  2nd  Street,  Harrisburg,  PA  17110- 
1298. 

Coiffinanding  Officer,  Naval  Reserve 
Center.  1307  Grove  Street,  WiUiamsport, 
PA  17701-2423. 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center.  1400 
Postal  Road,  Allentown,  PA  18103- 
9508. 

Commanding  Officer.  Naval  Reserve 
Center.  1200  Navy  Way  Road.  Avoca. 
PA  18641-2298. 

Commander,  Naval  Air  Warfare 
Center  Aircraft  Division  Warminster, 
Box  5152,  Warminster,  PA  18974-0591. 
Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Air  Station, 
Willow  Grove,  PA  19090-5010. 

Commanding  Officer,  Naval  Air 
Reserve  Anti-Submarine  Warfare 
Training  Center,  Naval  Air  Station, 
Willow  Grove,  PA  19090-5010. 
Navy  Exchange  Officer,  Navy 
Exchange,  Willow  Grove,  PA  19090- 
5010. 

Commanding  Officer,  Naval  Air 
Station,  Joint  Reserve  Base,  Box  21, 
Willow  Grove,  PA  19090-5021. 

Commanding  Officer,  Navy  Recruiting 
District  Philadelphia,  128  North  Broad 
Street,  Philadelphia,  PA  19102-1483. 
Commanding  Officer,  Naval  Reserve 
Officers  Training  Corps  Unit 
Philadelphia,  3000  South  Street, 
Philadelphia,  PA  19104-6399. 

Director,  Naval  Industrial  Resources 
Support  Activity,  700  Robbins  Avenue, 
Building  10, 2nd  Floor,  Philadelphia, 
PA  19111-5078. 

Commanding  Officer,  Navy 
International  Logistics  Control  Office, 
Philadelphia,  PA  19111-5095. 

Commanding  Officer,  Naval  Air 
Technical  Services  Facihty,  700  Robbins 
Avenue,  Philadelphia,  PA  19111-5097. 
Commanding  Officer,  Naval  Aviation 
Supply  Office,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5098. 

Conunanding  Officer,  Naval  Medical 
Clinic,  Naval  Base,  Building  133, 
Philadelphia,  PA  19112-5005. 

Director,  Office  of  Civilian  Personnel 
Management  Northeast  Region,  Building 
75-3  Naval  Base,  Philadelphia,  PA 
19112-5006. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Philadelphia,  PA 
19112-5069. 

Director,  Consolidated  Civilian 
Personnel  Office,  Building  75  Naval 
Base,  Philadelphia,  PA  19112-5073. 

Navy  Exchange  Officer,  Navy 
Exchange,  Philadelphia,  PA  19112- 
5076. 

Commanding  Officer,  Naval  Station, 
Philadelphia,  PA  19112-5084. 

Conmiander,  Philadelphia  Naval 
Shipyard.  Philadelphia.  PA  19112- 
5087. 


Commanding  Officer,  Naval  Reserve 
Readiness  Center,  Building  662  Naval 
Base.  Philadelphia,  PA  19112-5093. 

Officer  in  Charge.  Naval  Legal  Service 
Office  Detachment  Philadelphia, 
Building  6  Naval  Base,  Philadelphia,  PA 
19112-5098. 

Director,  4th  Marine  Corps  District, 
Buildmg  75  Naval  Base.  Philadelphia. 
PA  19112-5098. 

Commander,  Naval  Base, 
Philadelphia,  PA  19112-5098. 

Officer  in  Charge.  Naval  Branch 
Medical  Clinic.  Philadelphia  Naval 
Shipyard.  Philadelphia.  PA  19112- 
5199. 

Commanding  Officer.  Northern  Naval 
Facilities  Engineering  Command,  10 
Industrial  Highway,  Mail  Stop  82, 
Lester,  PA  19113-2090. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center.  615 
Kenhorst  Boulevard,  Reading.  PA 
19611-1717. 

PUERTO  RICO 

Officer  in  Charge,  U.S.  Naval  School 

of  Health  Sciences  Bethesda 

Detachment.  VA  Medical  Center,  1 

Veterans  Plaza,  San  Juan,  PR  00927- 
5800. 

Officer  in  Charge,  U.S.  Navy 
Recruiting  District  Miami  Detachment, 
Navy  Recruiting  Class  a  Station,  San 
Juan  GSA  Service  Center  Building  651, 
Route  28,  Guaynabo  Box  34267  Ft 
Buchanan,  PR  00934-0267. 

Commanding  Officer,  U.S.  Naval 
Computer  and  Telecommunications 
Station,  PSC  1008,  FPO  AA  34051- 
8200. 

Commanding  Officer,  Atlantic  Fleet 
Weapons  Training  Facility,  PSC  1008, 
FPO  AA  34051-9000.     . 

RHODE  ISLAND 

Navy  Exchange  Officer,  Navy 
Exchance,  Newport,  RI 02840-5075. 

President,  Naval  War  College,  686 
Gushing  Road,  Newport,  RI  02841-1207. 

Commander,  Naval  Reserve  Readiness 
Command  Region  One,  344  Easton 
Street,  Newport,  RI  02841-1515. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  360  Elliot  Street, 
Ne^^ort,  RI  02841-1517. 

Officer  in  Charge,  Naval  Justice 
School  E)etachment,  International 
Training,  360  Elliot  Street,  Newport,  RI 
02841-1523. 

Commander,  Naval  Undersea  Warfare 
Center,  1176  Howell  Street,  Newport,  RI 
02841-1708. 

Commander,  Naval  Education  and 
Training  Center,  Newport,  RI  02841- 
5000. 

Commanding  Officer,  Naval  Hospital. 
Newport',  RI  02841-5003. 

Commanding  Officer,  Naval  Justice 
School,  Newport,  RI  02841-5030. 
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Commanding  Officer,  Naval  Academy 
Preparatory  School,  Naval  Education 
and  Training  Center,  Newport,  RI 
02841-5042. 

Commanding  Officer,  Naval  Dental 
Center,  Newport,  RI  02841-5046. 

Commander,  Naval  Undersea  Warfare 
Center  Division,  Newport,  RI  02841- 
5047. 

Commanding  Officer,  Naval 
Underwater  Systems  Center,  Newport, 
RI  02841-5047. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Education 
end  Training  Center,  Building  K61, 
Newport,  RI  02841-5062. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
1  Narragansett  Street,  Providence,  RI 
02905^233. 

SOUTH  CAROLINA 

Commanding  Officer,  Naval 
Consolidated  Brig  Charleston.  1050 
Remount  Road  Building  3107, 
Charleston,  SC  29046-3515. 

Commanding  Officer,  Naval  Reserve 
Center,  513  Pickens  Street,  Columbia, 
SC  29201-4198. 

Commanding  Officer,  Naval  Hospital, 
3600  Rivers  Avenue,  North  Charleston, 
SC  29405-7744. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center,  4500  Leeds  Avenue, 
Suite  401,  Charleston,  SC  29405-8521. 
j     Commanding  Officer,  Naval  Legal 
Service  Office  Southeast,  1691  Tumbull 
Avenue,  Charleston,  SC  29408-1944. 

Commanding  Officer,  Naval  Security 
Group  Activity,  1470  Avenue  H, 
Charleston,  SC  29408-1953. 

Commander,  Naval  Base,  1690 
Tumbull  Avenue,  Suite  A,  Charleston, 
SC  29408-1955. 

Conunanding  Officer,  Naval  Station, 
Naval  Base,  1180  King  Fisher  Avenue, 
Charleston,  SC  29408-2610. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Station, 
1275  King  Fisher  Avenue,  Charleston, 
SC  2940»-2619. 

Conunanding  Officer,  Submarine 
Training  Facility,  Charleston,  SC  29408- 
5300. 

Conunanding  Officer,  Naval  Dental 
Center,  Charleston,  SC  29408-5800. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Seven,  Naval  Base, 
Charleston,  SC  29408-6050. 

Commander.  Charleston  Naval 
Shipyard.  Charleston.  SC  29408-0100. 

Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  Charleston, 
SC  29408-6300. 

Navy  Exchange  Officer,  Navy 
Exchange,  Charleston,  SC  29408-7000. 

Director,  Consolidated  Civilian 
Personnel  Office,  Naval  Base, 
Charleston,  SC  29408-8000. 


Conunanding  Officer,  Southern  Naval 
Facilities  Engineering  Conunand,  2155 
Eagle  Drive,  North  Charleston,  SC 
29419-9010. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Weapons 
Station  Charleston,  1765  Red  Bank 
Road,  Goose  Creek,  SC  29445-6514. 

Commanding  Officer,  Naval  Weapons 
Station  Charleston,  2316  Red  Bank 
Road,  Suite  100,  Goose  Creek,  SC 
29445-8601. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Weapons 
Station  Charleston,  2120  Quality  Circle. 
Goose  Creek.  SC  29445-8611. 

Commanding  Officer.  Naval  Nuclear 
Power  Training  Unit,  1260  Snow  Point 
Road.  Goose  Creek,  SC  29445-8612. 
Officer  in  Charge.  Naval  Nuclear 
Power  Training  Unit  Detachment  Two. 
Moored  Training  Ship  Mts  626. 1258 
Snow  Pointe  Road,  Goose  Creek,  SC 
29445-8616. 

Officer  in  Charge,  Naval  Nuclear 
Power  Training  Unit  Detachment  One. 
Moored  Training  Ship  Mts  635, 1262 
Snow  Pointe  Road,  Gloose  Creek.  SC 
29445-8617. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center,  669 
Perimeter  Road,  Greenville,  SC  29605- 
5452. 

Commanding  Officer,  Marine  Corps 
Air  Station.  Beaufort.  SC  29902-5000. 

Commanding  Officer,  Naval  Hospital, 
1  Pinckney  Boulevard.  Beaufort.  SC 
29902-6148. 

Commanding  Officer.  Naval  Dental 
Center,  Parris  Island.  SC  29905-5001. 

Conunanding  General,  Marine  Corps 
Recruiting  Deport.  Parris  Island.  SC 
29905-5001. 

SOUTH  DAKOTA 

Commanding  Officer.  Naval  Reserve 
Center,  Armed  Forces  Reserve  Training 
Center,  1800  West  Russell  Avenue, 
Sioux  Falls,  SD  57104-1393. 

TENNESSEE 

Command!  r.g  Officer,  Naval  Reserve 
Center,  1515  !  jvidson  Street,  Nashville, 
TN  37206-3199. 

Commanding  Officer,  Navy  Recruiting 
District  Cumberland  Valley,  Metro 
Center,  Suite  228,  233  Cumberland 
Bend,  Nashville,  TN  37228-1808. 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  12 
Meadow  Street,  Chattanooga.  TN 
37405-3950. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  Box  667, 
Knoxville,  TN  37901-0667. 

Navy  Exchange  Officer,  Navy 
Exchange,  Millington.  TN  38054-5000. 

Commanding  Officer,  Naval  Reserve 
Readiness  Center  Memphis,  7800  3rd 
Avenue,  Millington,  TN  38054-5008. 


Director,  Naval  Education  and 
Training  Program,  Management  Support 
Activity  Detachment,  7800  3rd  Avenue 
Building  S237,  Millington.  TN  38054- 
5019. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  Naval  Air  Station 
Memphis,  7800  Third  Avenue, 
Millington,  TN  38054-5030. 

Commanding  Officer,  Naval  Air 
Reserve  Memphis,  7800  3  Road  Avenue, 
Millington,  TN  38054-5038. 

Commanding  Officer,  Naval  Air 
Station  Memphis,  7800  3rd  Avenue, 
Millington,  TN  38054-5045. 

Commanding  Officer,  Naval  Reserve 
Fleet  Hospital,  500  Commz  Eleven, 
Naval  Reserve  Readiness  Command 
Region  9,  Building  E3,  South  Avenue. 
Naval  Station  Memphis,  Millington,  TN 
38054-5048. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Nine,  7800  Third 
Avenue,  Millington.  TN  38054-5048. 

Commanding  Officer,  Naval  Air 
Technical  Training  Center,  7800  3rd 
Avenue,  Millington,  TN  38054-5059. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Memphis,  7800 
3rd  Avenue,  Naval  Air  Station. 
Millington.  TN  38054-5099. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment.  Naval  Air 
Technical  Training  Center.  Naval  Air 
Station  Memphis.  Millington.  TN 
38054-5099. 

Commanding  Officer.  Naval  Hospital. 
6500  Navy  Road,  MilUngton,  TN  38054- 

5201. 

Officer  in  Charge,  Naval  Branch 
Dental  Clinic,  7800  3  Road  Avenue, 
Millington.  TN  38054-5296. 

Commanding  Officer.  Navy  Recruiting 
District  Memphis.  2500  Mt  Moriah, 
Suite  G800.  Memphis.  TN  38115-1522. 


TEXAS 

Officer  in<]harge,  Naval  Reserve 
Recruiting  Conunand  Detachment 
Three,  800  West  Freeway.  Suite  200, 
Grand  Prairie.  TX  75051-1400. 

Commanding  Officer,  Naval  Air 
Station,  8100  West  Jefferson  Boulevard, 
Dallas.  TX  75211-9501. 

Navy  Exchange  Officer,  Navy 
Exchange,  8100  West  Jefferson,  Building 
18,  Naval  Air  Station,  Dallas,  TX  75211- 

9501. 

Commander,  Naval  Reserve  Readiness 
Conunand  Region  Eleven,  Naval  Air 
Station,  8100  West  Jefferson  Building 
n,  Dallas,  TX  75211-9502. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
8100  West  Jefferson.  Dallas.  TX  75211- 

9504. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment.  8100  West 
Jefferson.  Building  12  Naval  Air  Station. 
Dallas.  TX  75211-9510. 
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Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  8100  West  Jefferson, 
Building  9,  Naval  Air  Station,  Dallas, 
TX  75211-9516. 

Commanding  Officer,  Navy  Recruiting 
District  Dallas.  1565  West  Mockingbird 
Lane,  Suite  500,  Dallas,  TX  75235-5006. 

Director,  Navy  Office  of  Information 
Southwest,  1114  Commerce  Street.  Suite 
811,  Dallas,  TX  75242-2897. 

Commander,  Navy  Recruiting  Area 
Seven,  1499  Regal  Row,  Suite  501, 
Dallas.  TX  75247-3688. 

Commanding  Officer,  Naval  Reserve 
Center,  1818  North  Confederate,  Tyler, 
TX  75702-3128. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2100 
North  New  Road,  Waco,  TX  76707- 
1097. 

Petty  Officer  in  Charge,  Personnel 
Support  Activity  Detachment, 
Goodfellow  Air  Force  Base,  San  Angelo. 
TX  76908-5000. 

Commanding  Officer,  Navy  Recruiting 
District  Houston,  9990  Richmond 
Avenue,  Suite  200,  Houston,  TX  77042- 
4545. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
1902  Old  Spanish  Trail,  Houston,  TX 
77054-2097. 

Commanding  Officer,  Naval  Reserve 
Center,  905  Pier  Road,  PO  Box  8001, 
Oi^ge,  TX  77631-8001. 

Officer  in  Charge,  Naval  Reserve 
FaciUty,  Building  P50,  Fort  Mcintosh, 
Laredo.  TX  78040-4393. 

Navy  Exchange  Officer,  Navy 
Exchange  DeUchment,  Naval  Air 
Station  Beeville.  BeeviUe,  TX  78103- 
5017. 

Directw,  Civilian  Personnel  Data 
System  Centw,  555  East  Street  West, 
Suite  02,  Randolph  Air  Force  Base,  TX 
78150-4531. 

Commanding  Officer,  Navy  Racmiting 
District  San  Antonio,  Energy  Plaza, 
Suite  310, 8610  North  New  Braunfels 
Avenue,  San  Antonio,  TX  78217-6390. 

Commanding  Officar,  Naval  and 
Mvine  Coips  Raaenre  Coiter,  Building 
362(>,  Fort  Sam  Houston,  3837  Binz- 
RngkmMfin  KomI.  San  Antonio,  TX 
7a21ft-2296. 

OfBcv  in  Charge.  Naval  Legal  Service 
Bkwdi  Office,  Biulding  100  Naval 
Stiftiim.  bgleaide.  TX  78362-5000. 

r>— aniiii^  Officar.  Naval  Station 
tailedde.  14S5  TIcoBderoga  RomI.  Suite 
¥mo,  hgleside.  TX  78362-5001. 

Officer  in  Charge,  Personowl  Support 
Acthrity  Etotachmant,  Naval  Station, 
1455  llconderoga  Road,  Suite  Wl03. 
lo^eside,  TX  78362-5012. 

Officw  in  Charge,  Naval  Branch 
Medicd  Oinic,  Naval  Station,  327  Coral 
Sea  Road,  Suite  165,  higleside.  TX 
78362-5025. 


Commanding  Officer,  Naval  Air 
Station  Kingsville,  802  Dealey  Avenue, 
Suite  209,  Kingsville,  TX  78363-5027. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  745  Rosendahl 
Street.  Suite  101.  Kingsville,  TX  78363- 
5109. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment.  Building  4728 
Naval  Air  Station.  734  Forrestal  Street, 
Suite  101,  Kingsville,  TX  78363-5114. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Naval  Air  Station, 
Kingsville,  TX  78363-5180. 

Commander.  Mine  Warfare 
Command,  Naval  Air  Station,  Corpus 
Christi,  TX  78419-5000. 

Officer  in  Charge.  Personnel  Support 
Activity  Detachment,  10461  D  Street. 
Suite  107.  Corpus  Christi,  TX  78419- 
5017. 

Commanding  Officer,  Naval  Air 
Station  Corpus  Christi,  11001  D  Street, 
Suite  143,  Corpus  Christi,  TX  78419- 
5021. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  320  Fifth  Street 
Southeast,  Suite  2A,  Corpus  Christi,  TX 
78419-5031. 

Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041. 

Navy  Exchange  Officer,  Navy 
Exchange,  651  Lexington  Boulevard, 
Corpus  Christi,  TX  78419-5105. 

Commanding  Officer,  Naval  Reserve 
Center,  1430  Dimmit  Drive,  Suite  140, 
Corpus  Christi,  TX  78419-5121. 

Commanding  Officer,  Naval  Hospital, 
10651  E  Street,  Corpus  Christi,  TX 
78419-5131. 

C(Hnmanding  Officar,  Naval  Reserve 
Center,  1300  Teege  Avenue,  Harlingen, 
TX  78550-5363. 

Onnmanding  Officer,  Naval  Reserve 
Center,  4601  Fairview  Drive,  Austin,  TX 
78731-5396. 

Commanding  Officar,  Naval  nd 
Marine  Coips  Reserve  Center,  2500  Tee 
Anchor  Building,  Amarillo,  TX  79104- 
2416. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reaerve  C«iter.  2903 
Fourth  Street.  Lubbock.  TX  79415-3299. 

Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Readiness  Center. 
4610  PoUard  Street.  El  Paso.  TX  79930- 

UTAH 

Commanding  Officer,  Naval  and 
Marine  Corps  Recerve  Readiness  Center. 
Stephen  A  Douglas  Air  Force  Reserve 
CMter.  116  Pollock  Road,  Sah  Lake 
City,  UT  84113-5010. 

Commanding  Officer,  Naval  Reserve 
Center,  980  20th  Street,  Ogden,  UT 
84401-0696. 


VERMONT 

Commanding  Officer,  Naval  Reserve 
Center,  1  College  Street,  Burlington,  VT 
05401-5295. 

VIRGINIA 

Auditor  General  of  the  Navy,  Naval 
Audit  Service  Headquarters,  5611 
Columbia  Pike,  Room  506B,  NASSIF 
Building,  Falls  Church,  VA  22041-5080. 
Commanding  Officer,  Marine  Security 
Guard  Battalion,  (Department  of  State), 
Marine  Corps  Combat  Development 
Command,  Quantico,  VA  22134-5020. 
Commander,  Marine  Corps  Systems 
Command,  Quantico,  VA  22134-5080. 
Commanding  General,  Marine  Corps 
Combat  Development  Command, 
Quantico,  VA  22134-5129. 

Commanding  Officer,  Naval  Medical 
Clinic,  Quantico.  VA  22134-6050. 
Commander,  Naval  Information 
Systems  Management  Center,  1225 
Jefferson  Davis  Highway,  Room  334. 
Arlington,  VA  22202-5000. 

Director,  Office  of  Civilian  Personnel 
Management  Capital  Region,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1927. 

Director,  Naval  Coimcil  of  Personnel 
Boards,  Ballston  Centre  Tower  2,  801 
North  Randolph  Street,  ArUngtcm,  VA 
22203-1989. 

Commander,  Navy  Recruiting 
Command,  801  North  Randolph  Street. 
Arlington,  VA  22203-1991. 

Director,  Office  of  QviUan  Personnel 
Management,  800  North  Quincy  Street. 
Arlingtcm,  VA  22203-1998. 

Commanding  Officer,  Headquarters 
Battalion,  Headquarters  U.S.  Marine 
Corps,  Henderson  Hall,  Arlington,  VA 
22214-5001. 

Chief  of  Naval  Researdi,  Ballston 
Centre  Tower  One,  800  N«lh  Quincy 
Street,  Aiiington,  VA  22217-5660. 

EHrector,  Marine  Corps  Institute,  Box 
1775,  Arlington,  VA  22222-0001, 

Commander,  Naval  Supply  Systems 
Command,  1931  Jefferson  Davis 
Highway.  Arlington.  VA  22241-5360. 

Director,  Strategic  Systems  Programs. 
1931  Jefferson  Davis  Highvray, 
Ariuigton,  VA  22241-5362. 

Director.  Human  Resources  Office. 
Naval  Sea  Systems  Command,  1921 
JefliBrson  Davis  Hqjhway.  Arlington.  VA 
22241-5363. 

Officw  in  Charge,  Personnel  Support 
Activity  Detachment.  Crystal  Mall  3 
Room  123. 1931  Jefferson  Davis 
Midway,  Arlington,  VA  22241-5366. 

Director,  Naval  Audit  Service  Capital 
Region.  1941  Jefierson  Davis  Highway, 
ArlingtMi.  VA  22241-5367. 

Commander,  Naval  Sea  Systems 
Command,  2531  Jefferson  Davis 
Highway,  Arlington,  VA  22242-5160. 
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Commander,  Naval  Surface  Warfare 
Center.  2531  Jefferson  Davis  Highway. 
Arlington,  VA  22242-5160. 

Commander.  Naval  Air  Systems 
Command,  Naval  Air  Systems 
Command  Headquarters,  1421  Jefferson 
Davis  Highway,  Arlington,  VA  22243- 

5120. 

Commander,  Space  and  Naval 
Warfare  Systems  Command.  2451 
Crystal  Drive.  Arlington,  VA  22245- 
5200. 

Commander,  Naval  Air  Warfare 
Center,  1421  Jefferson  Davis  Highway, 
Arlington,  VA  22261-6000. 

Senior  Member,  Navy  Department 
Board  of  Decorations  and  Medals, 
Hoffinan  II,  Room  8N23.  Alexandria,  VA 
22332-2100. 

Judge  Advocate  General,  Department 
of  the  Navy,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

Commander,  Naval  Legal  Service 
Command,  200  Stovall  Street. 
Alexandria,  VA  22332-2400. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Dahlgren  Division, 
Naval  Surface  Warfare  Center,  Dahlgren. 
VA  22448-5000. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic  Dahlgren  Division,  Naval 
Surface  Warfare  Center,  Dahlgren.  VA 
22448-5000. 

Commander.  Dahlgren  Division, 
Naval  Surface  Warfare  Center,  17320 
Dahlgren  Road,  Dahlgren,  VA  22448- 

5100. 

Commanding  Officer,  Aegis  Training 
Center,  5395  First  Street.  Dahlgren,  VA 
22448-5200. 

Commander,  Naval  Space  Command, 
5280  Fourth  Street,  Dahlgren,  VA 
22448-5300. 

Officer  in  Charge.  Cheatham  Annex, 
Fleet  and  Industrial  Supply  Center 
Norfolk,  108  Sanda  Avenue, 
Williamsburg.  VA  23187-8792. 

Commanding  Officer,  Navy  Recruiting 
District  Richmond,  3410  West  Broad 
Street,  Richmond,  VA  23230-5004. 

Commanding  Officer,  Naval  and 
!  Marine  Corps  Reserve  Center,  6000 
Strathmore  Road.  Richmond.  VA 
23234-4999. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment.  1320  Northwest 
Boulevard,  Suite  101,  Chesapeake,  VA 
23322-4092. 

Commanding  Officer,  Naval  Security 
Group  Activity  Northwest,  1320 
Northwest  Boulevard,  Suite  100, 
Chesapeake,  VA  23322-4094. 

Officer  in  Charge,  Fleet  Combat 
Training  Center  Atlantic  Detachment 
(ROTHR)  Northwest,  4931  Relay  Road, 
Chesapeake.  VA  23322^498. 

Commander,  Naval  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 


Commanding  Officer,  Naval  Air 
Station  Oceana,  Virginia  Beach,  VA 
23460-5120. 

Officer  in  Charge,  U.S.  Navy  Landing 
Signal  Officer  School,  Naval  Air  Station 
Oceana,  Virginia  Beach,  VA  23460- . 
5129. 

Officer  in  Charge,  Naval  Air 
Maintenance  Training  Group 
Detachment,  Naval  Air  Station  Oceana, 
Virginia  Beach,  VA  23460-5165. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Oceana,  Virginia 
Beach,  VA  23460-5170. 

Navy  Exchange  Officer,  Navy 
Exchange,  Virginia  Beach,  VA  23460- 
5180. 

Commanding  Officer,  Strike  Weapons 
and  Tactics  School  Atlantic.  Naval  Air 
Station  Oceana.  Virginia  Beach.  VA 
23460-5206. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  Naval  Air  Station 
Oceana,  Virginia  Beach,  VA  23460- 
5263. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Dam  Neck.  432 
Tarter  Avenue.  Virginia  Beach.  VA 
23461-1998. 

Commanding  Officer.  Fleet  Combat 
Training  Center  Atlantic.  1912  Regulus 
Avenue.  Virginia  Beach.  VA  23461- 
2098. 

Commanding  Officer,  Navy  and 
Marine  Corps  Intelligence  Training 
Center.  2088  Regulus  Avenue.  Virginia 
Beach.  VA  23461-2099. 

Officer  in  Charge.  Naval  Branch 
Medical  Clinic,  1885  Terrier  Avenue, 
Suite  100.  Virginia  Beach,  VA  23461- 
2298. 

Commanding  Officer,  Navy  Exchange 
Service  Center,  9222  Hampton 
Boulevard,  Norfolk,  VA  23505-1095. 
Officer  in  Charge,  Naval  Healthcare 
Support  Office,  6500  Hampton 
Boulevard,  Norfolk,  VA  23508-1297. 
Commanding  Officer,  Naval 
*  Administrative  Command,  Armed 
Forces  Staff  College,  7800  Hampton 
Boulevard.  Norfolk,  VA  23511-1702. 

Commanding  Officer,  Naval  Air 
Station,  9420  Third  Avenue,  Norfolk. 
VA  23511-2197. 

Commander.  Patrol  Wings  Atlantic, 
7927  Ingersol  Street,  Norfolk,  VA 
23511-2394. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  1278  Franklin 
Street.  Norfolk.  VA  23511-2493. 

Commander.  Naval  Air  Force  U.S. 
Atlantic  Fleet,  1279  Franklin  Street, 
Norfolk,  VA  23511-2494. 

Commanding  Officer,  Navy  Drug 
Screening  Laboratory,  1321  Gilbert 
Street,  Norfolk,  VA  23511-2597. 
Conunander,  Naval  Facilities 
Engineering  Command  Atlantic,  1510 
Gilbert  Street.  Norfolk.  VA  23511-2699. 


Commanding  Officer,  Fleet  Training 
Center,  9550  Farragut  Avenue,  Norfolk, 
VA  23511-2790. 

Commander,  Training  Command  U.S. 
Atlantic  Fleet,  1474  Gilbert  Street, 
Norfolk,  VA  23511-2795. 

Commander,  Naval  Base,  1530  Gilbert 
Street.  Suite  200,  Norfolk,  VA  23511- 
2797. 

Commanding  Officer,  Naval  Alcohol 
Rehabilitation  Center.  9482  Bacon 
Avenue.  Norfolk,  VA  23511-2894. 

Commanding  Officer,  Naval  Station, 
1653  Morris  Street,  Norfolk.  VA  23511- 
2895. 

Commanding  Officer.  Naval  Dental 
Center,  1647  Taussig  Boulevard. 
Norfolk,  VA  23511-2896. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  1721  Taussig  Boulevard, 
Norfolk.  VA  23511-2899. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  1755  Powhatan 
Street,  Suite  100,  Norfolk,  VA  23511- 
2984. 

Commanding  Officer,  Personnel 
Support  Activity,  1755  Powhatan  Street. 
Suite  200,  Norfolk.  VA  23511-2985. 
Commanding  Officer,  Naval  Legal 
Service  Office  Middle  Atlantic,  9620 
Maryland  Avenue,  Suite  100,  Norfolk, 
VA  23511-2989. 

Director,  Fleet  Home  Town  News 
Center,  1877  Dillingham  Boulevard, 
Norfolk,  VA  23511-3097. 

Officer  in  Charge,  Fleet  Technical 
Support  Center  Atlantic  Detachment, 
1960  Dillingham  Boulevard,  Norfolk, 
VA  23511-3290. 

Commanding  Officer,  Naval  Security 
Group  Activity,  1802  Powhatan  Street, 
Norfolk,  VA  23511-3379. 

Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  1968  Gilbert 
Street.  Suite  600,  Norfolk,  VA  23511- 
3392. 

Officer  in  Charge,  Navy 
Environmental  and  Preventive  Medicine 
Unit  2,  1887  Powhatan  Street,  Norfolk. 
VA  23511-3394. 

Commander.  Naval  Surface  Group 
Norfolk.  9349  Decatur  Avenue,  Suite 
200.  Norfolk,  VA  23511-3493. 
Conunander,  Military  Sealift 
Command  Middle  Atlantic,  1966  Morris 
Street,  Norfolk,  VA  23511-3496. 

Commanding  Officer,  Submarine 
Training  Facihty,  1915  C  Avenue, 
Norfolk.  VA  23511-3791. 

Navy  Exchange  Officer,  Navy 
Exchange,  IbcO  Arleigh  Burke  Cresent, 
Norfolk,  VA  23511-3898. 

Director.  Human  Resources  Office. 
487  East  C  Street.  Norfolk,  VA  23511  - 
3997. 

Commanding  Officer,  Naval 
Occupational  Safety  and  Health  and 
Environmental  Training  Center,  9080 
Breezy  Point  Crescenl,  Norfolk,  VA 
23511-3998. 
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Commanding  Officer,  Naval  Air 
Reserve  Norfolk,  521  Park  Cresent, 
Norfolk,  VA  23511-4092. 

Commander,  Naval  Safety  Center,  375 
A  Street,  Norfolk,  VA  23511-4399. 

Officer  in  Charge,  Submarine 
Personnel  Support  Activity  Detachment, 
Building  CEP  126A  Naval  StaUon, 
Norfolk.  VA  23511-6075. 

Director,  Office  of  Civilian  Personnel 
Management  Southeast  Region,  5301 
Robin  Hood  Road,  Suite  130,  Norfolk, 
VA  23513-2406. 

Commanding  Officer,  Navy 
Environmental  Health  Center,  2510 
Walmer  Avenue,  Norfolk,  VA  23513- 
2617. 

Navy  Exchange  Officer,  Navy 
Exchange,  1240  Gator  Boulevard, 
Norfolk.  VA  23521-2315. 

Commanding  Officer,  Naval 
Amphibious  Base,  1450  D  Street, 
Norfolk,  VA  23521-2438. 

Commanding  Officer,  School  of 
Music,  1420  Gator  Boulevard,  Norfolk, 
VA  23521-2617. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  1035  Nider  Boulevard, 
Suite  100,  Norfolk,  VA  23521-2731. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Little  Creek,  1155 
Nider  Boulevard,  Norfolk,  VA  23521- 
2732. 

Commanding  Officer,  Naval 
Amphibious  School.  1575  Gator 
Boulevard,  Suite  231,  Norfolk.  VA 
23521-2740. 

President,  Board  of  Inspection  and 
Survey,  Navy  Department,  2600  Tarawa 
Court,  Suite  250,  Norfolk,  VA  23521- 
3234. 

Conunanding  Officer,  Navy  and 
Marine  Corps  Reserve  Readiness  Center, 
7690  Shore  Drive,  Suite  100,  Norfolk, 
VA  23521-3298. 

Commander,  Naval  Surface  Group 
Little  Creek,  Naval  Amphibious  Base 
Little  Creek,  Norfolk,  VA  23521-5120. 

Commanding  Officer,  Naval  Reserve 
Officers  Training  Corps  Unit,  Hampton 
Roads,  5215  Hampton  Boulevard, 
Norfolk,  VA  23529-0120. 

Commander,  Naval  Shore  Activities, 
U.S.  Atlantic  Fleet,  1562  Mitscher 
Avenue,  Suite  300.  Norfolk,  VA  23551- 
2480. 

Commander  in  Chief.  U.S.  Atlantic 
Fleet,  1562  Mitscher  Avenue,  Suite  250, 
Norfolk,  VA  23551-2487. 

Commanding  Officer,  Surface  Nuclear 
Propulsion  Mobile  Training  Team,  7837 
Blandy  Road,  Norfolk,  VA  23551-2489. 

Commander,  Submarine  Force  U.S. 
Atlantic  Fleet,  7958  Blandy  Road. 
Norfolk,  VA  23551-2492. 

Commander,  Naval  Surface  Force  U.S. 
Atlantic  Fleet,  1430  Mitscher  Avenue, 
Norfolk,  VA  23551-2494. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment.  Atlantic  Fleet 


Headquarters  Support  Activity,  1452 
Blandy  Road,  Suite  100,  Norfolk,  VA 
23551-2593. 

Conunanding  General,  Fleet  Marine 
Force  Atlantic,  1468  Ingram  Street, 
Suite  100,  Norfolk,  VA  23551-2596. 

Commanding  Officer,  Naval 
Ophthalmic  Support  and  Training 
Activity,  Yorktown,  VA  23690-5071. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Naval  Weapons 
Station,  Yorktown,  VA  23691-0160. 

Navy  Exchange  Officer,  Navy 
Exchange  Detachment,  Naval  Weapons 
Station  Yoiktovkm,  Yorktown,  VA 
23691-0160. 

Commanding  Officer,  Naval  Weapons 
Station  Yorktown,  Box  160,  Yorktown, 
VA  23691-0160. 

Commander,  Naval  Medical  Center, 
Portsmouth,  VA  23708-5100. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  Portsmouth,  VA 
23708-5150. 

Commander,  Norfolk  Naval  Shipyard, 
Portsmouth,  VA  23709-5000. 

Officer  in  Charge,  Naval  Branch 
Medical  Clinic,  Norfolk  Naval  Shipyard, 
Portsmouth,  VA  23709-5000. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  5301 
Bams  Avenue  Northwest,  Roanoke,  VA 
24019-3899. 

WASHINGTON 

Commanding  Officer,  Naval  Reserve  ■ 
Readiness  Center,  860  Terry  Avenue 
North.  Seattle,  WA  98109-4391. 

Navy  Exchange  Officer,  Navy 
Exchange,  Seattle  WA  98115-5000. 

Commanding  Officer,  Naval  Station 
Puget  Soimd,  Seattle,  WA  98115-5000. 

Officer  in  Charge,  Marine  Corps 
Reserve  Training  Center,  Hangar  1  Naval 
Air  Station,  Seattle,  WA  98115-5004. 

Officer  in  Charge,  Naval  Branch 
Medical  Qinic  Everett,  Branch  Medical 
Annex,  7500  Sand  Point  Way  Nwtheast, 
Seattle,  WA  98115-5004. 

Commander,  Naval  Reserve  Readiness 
Command  Region  Twenty-Two, 
Building  9  Naval  Station  Puget  Sound, 
Seattle,  WA  98115-5009. 

Commanding  Officer,  Navy  Recruiting 
District  Seattle,  2901  3rd  Avenue,  Suite 
250,  Seattle,  WA  98121-1042. 

Commanding  Officer,  Military  Sealift 
Command  Office  Seattle,  4735  East 
Marginal  Way  South,  Seattle,  WA 
98134-2325. 

Commanding  Officer,  Naval  Reserve 
Center,  2220  West  Marine  View  Drive, 
Everett,  WA  98201-2798. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment,  2000  West  Marine 
View  Drive.  Everett,  WA  98207-1400. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  2000  West  Marine 
View  Drive,  Everett,  WA  98207-1900. 


Commanding  Officer.  Naval  Station 
Everett,  2000  West  Marine  View  Drive, 
Everett,  WA  98207-5001. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment,  Naval  Air  Station 
Whidbey  Island,  3530  North  Langley 
Boulevard,  Oak  Harbor,  WA  98278- 
1300. 

Navy  Exchange  Officer,  Navy 
Exchange,  Naval  Air  Station  Whidbey 
Island,  2110  North  Coral  Sea  Avenue, 
Oak  Harbor,  WA  98278-4500. 

Commanding  Officer,  Naval  Air 
Station  Whidbey  Island,  1170  West 
Lexington  Street,  Oak  Harbor,  WA 
98278-5000. 

Officer  in  Charge,  Personnel  Support 
Detachment  Whidbey  Island,  Naval  Air 
Station  Whidbey  Island,  1155  West 
Lexington  Street,  Oak  Harbor,  WA 
98278-5800. 

Commanding  Officer,  Naval  Hospital, 
Naval  Air  Station  Whidbey  Island,  3475 
North  Saratoga  Street,  Oak  Harbor,  WA 
98278-8800. 

Commanding  Officer,  Naval  Facility 
Whidbey  Island,  Naval  Air  Station 
Whidbey  Island,  1280  West  Eighth 
Street,  Oak  Harbor.  WA  98278-9400. 

Commanding  Officer,  Naval  Reserve 
Center,  PO  Box  499,  Bremerton,  WA 
98310-0121. 

Commanding  Officer,  Naval  Hospital, 
HPOl  Boone  Road,  Bremerton.  WA 
98312-1898. 

Navy  Exchange  Officer,  Navy 
Exchange,  Puget  Sound  Naval  Shipyard, 
Bremerton,  WA  98314-5000. 

Commander,  Puget  Sound  Naval 
Shipyard,  Bremerton,  WA  98314-5000: 

Conunanding  Officer,  Fleet  and 
Industrial  Supply  Center  Puget  Sound, 
467  West  Street,  Bremerton,  WA  98314- 
5100. 

Commanding  Officer,  Naval  Dental 
Center,  Bremerton,  WA  98314-5245. 
Commanding  Officer,  Naval  Legal 
.  Service  Office  Northwest,  Building  433, 
Puget  Sound  Naval  Shipyard, 
Bremerton,  WA  98314-5260. 

Officer  in  Charge,  Personnel  Support 
Detachment  Bremerton,  Puget  Sound 
Naval  Shipyard,  Bremerton,  WA  98314- 
5305. 

Commanding  Officer,  Personnel 
Support  Activity  Puget  Sound,  1013 
Silversides  Road,  Silverdale,  WA 
98315-1013. 

Officer  in  Charge,  Personnel  Support 
Detachment  Bangor,  1101  Tautog  Circle, 
Suite  106,  Silverdale,  WA  98315-1089. 
Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment  Bangor,  1010  Skate 
Street,  Suite  B,  Silverdale,  WA  98315- 
1092. 

Commanding  Officer,  Naval 
Submarine  Base  Bangor,  1100  Hunley 
Road,  Suite  203,  Silverdale,  WA  98315- 
1199. 
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Officer  in  Charge,  Branch  Medical 
Clinic  Bangor,  2050  Barb  Street,  Suite  A, 
Silverdale,  WA  98315-2099. 

Navy  Exchange  Officer,  Navy 
Exchange  Bangor,  2600  Ohio  Street, 
Silverdale,  WA  98315-2600. 

Commander,  Naval  Base  Seattle, 
NAVSUBASE  Bangor,  1103  Hunley 
Road.  Silverdale.  WA  98315-5000. 

Commanding  Officer.  Strategic 
Weapons  Facility  Pacific  Bangor,  6401 
Skipjack  Circle,  Silverdale,  WA  98315- 
6499. 

Commander,  Naval  Undersea  Warfare 
Center  Division,  610  Dowell  Street, 
Keyport,  WA  98345-7610. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1100 
Alexander  Avenue,  Tacoma,  WA 
98421-4198. 

Officer  in  Charge,  Marine  Corps 
Reserve  Training  Center,  1702  Tahoma 
Avenue,  Yakima,  WA  98902-5792. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Readiness  Center, 
North  5101  Assembly  Street,  Spokane, 
WA  99205-6199. 

Conunanding  Officer,  Naval  Reserve 
Center,  1840  Terminal  Drive,  Richland, 
WA  99352-4923. 

WEST  VIRGINIA 

Commanding  Officer,  Naval  Reserve 
Center,  Armed  Forces  Reserve  Center, 
105  Lakeview  Drive,  Charleston,  WV 
25313-1487. 

Commanding  Officer,  Naval  Reserve 
Center,  841  Jackson  Avenue, 
Huntington,  WV  25704-2595. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  1600 
Lafayette  Avenue,  Moimdsville,  WV 
26041-2347. 

Commanding  Officer,  Naval  Seciuity 
Group  Activity,  Sugar  Grove,  WV 
26815-0002. 

WISCONSIN 

Commanding  Officer,  Naval  Reserve 
Center,  428  Wisconsin  Avenue, 
Sheboygan,  WI  53081-4146. 

Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2401 
South  Lincoln  Memorial  Drive, 
Milwaukee,  Wl  53207-1999. 

Conunanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  1430  Wright 
Street,  Madison,  WI  53704-4192. 
I    Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2949 
Ramada  Way,  Green  Bay,  WI  54304- 
5799. 

Conunanding  Officer,  Marine  Wing 
Support  Squadron  474  Detachment  A, 
Naval  and  Marine  Corps  Reserve  Center, 
2949  Ramada  Way,  Green  Bay,  WI 
54304-5799. 


Commanding  Officer,  Naval  Reserve 
Center,  4701  Industrial  Park  Road, 
Stevens  Point,  Wl  54481-5009. 

OVERSEAS  -  AA  ADDRESSES 

Commanding  Officer,  U.S.  Naval 
Station  (Roosevelt  Roads  RQ),  PSC  1008 
Box  1,  FPO  AA  34051-0001. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Roosevelt  Roads  RQ).  PSC 
1008  Box  3006.  FPO  AA  34051-0003. 

Commander.  Fleet  Air  Caribbean,  PSC 
1008  Box  3037,  FPO  AA  34051-8000. 

Commanding  Officer,  U.S.  Naval 
Hospital  (Roosevelt  Roads  RQ),  PSC 
1008,  FPO  AA  34051-8100. 

Commanding  Officer,  U.S.  Naval 
Dental  Center  (Roosevelt  Roads  RQ), 
PSC  1008  Box  3012,  FPO  AA  34051- 
8300. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Roosevelt  Roads  RQ).  PSC  1008.  FPO 
AA  34051-8400. 

Officer  in  Charge,  U.S.  Naval  Legal 
Service  Office  Detachment  (Roosevelt 
Roads  RQ),  PSC  1008  Box  3017,  FPO 
AA  34051-8800. 

Commanding  Officer,  U.S.  Naval 
Reserve  Center  (Roosevelt  Roads  RQ). 
U.S.  Naval  Station.  PSC  1008  Box  3937, 
FPO  AA  34051-8800. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Sabana  Seca 
RQ),  Naval  Security  Group  Activity, 
PSC  1009  Box  2,  FPO.AA  34053-0003. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Dietachment 
(Sabana  Seca  RQ),  PSC  1009  Box  4,  FPO 
AA  34053-2000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Antigua),  FPO 
AA  34054-0003. 

Conunanding  Officer,  U.S.  Naval 
Support  Facility  (Antigua),  PSC  1011 
Box  10,  FPO  AA  34054-1000. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Andros  Island,  Bahamas),  PSC  1012, 
FPO  AA  34058-0051. 

Commanding  Officer,  MiUtary  Sealift 
Command  Office  Panama,  Unit  5902, 
FPO  AA  34059-1300. 

Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Galeta  Island 
PM),  Unit  6000,  FPO  AA  34060-9998. 

Commanding  Officer,  U.S.  Naval 
Station  (Canal  Rodman  PM),  Unit  6249, 
FPO  AA  34061-1000. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Dietachment 
(Panama  Rodman  PM)  FPO  AA  34061- 
1600. 

OVERSEAS  -  AE  ADDRESSES 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Dietachment 
(Vaihingen  GE).  Box  1000.  APO  AE 
09128-0178. 


Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Augsburg  GE), 
APO  AE  09157-5000. 

Petty  Officer  in  Charge,  U.S.  Naval 
Medical  Clinic  London  Detachment 
Landstuhl,  2nd  General  Hospital,  CMR 
402  Box  4.  APO  AE  09180-5000. 

Petty  Officer  in  Charge,  U.S.  Naval 
Medical  Clinic  London  Detachment 
(Wiesbaden  GE).  7100  C  Southwest 
Medical  Center,  PSC  18  Box  SGR,  APO 
AE  09220-5300. 

-  Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Mawgan  L^), 
PSC  803  Box  13,  FPO  AE  09409-0003. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Mawgan  UK),  PSC  803,  FPO  AE  09415- 
5000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Edzell  UK).  PSC 
807  Box  1400,  FPO  AE  09419-0003. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Edzell  UK),  PSC  807  Box  2300,  FPO  AE 
09419-0051. 

Officer  in  Charge,  U.S.  Naval  Branch 
Medical  Clinic  (Edzell  UK),  U.S.  Naval 
Security  Group  Activity,  PSC  807  Box 
1900,  FPO  AE  09419-0055. 

Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Edzell)  C,  PSC 
807  Box  1700,  FPO  AE  09419-1002. 
Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Brawdy  UK), 
PSC  808  Box  580,  FPO  AE  09420-0003. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Brawdy  UK),  PSC  808  Box  590.  FPO  AE 
09420-0003. 

Commanding  Officer,  U.S.  Naval 
Facility  (Brawdy  UK).  PSC  808  Box  001, 
FPO  AE  094G0-1000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (West  Ruislip 
UK),  PSC  821  Box  46,  FPO  AE  09421- 
0003. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Dunstable  UK),  PSC  821  Box 
46,  FPO  AE  09421-0003. 

Commander,  Military  Sealift 
Command  Europe,  PSC  821  Box  3,  FPO 
AE  09421-2000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Machrinhanish 
UK),  Unit  50144,  FPO  AE  09422-0003. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (London  UK), 
PSC  802  Box  98,  FPO  AE  09499-0003. 

Commander  in  Chief,  U.S.  Naval 
Forces  Europe,  PSC  802  Box  2,  FPO  AE 
09499-0152. 

Director,  Office  of  Civilian  Personnel 
Management  European  Region,  PSC  802 
Box  4,  FPO  AE  09499-0152. 

Officer  in  Charge,  U.S.  Naval  Legal 
Service  Office  Detachment  (London 
UK),  PSC  802  Box  60,  FPO  AE  09499- 
1000. 
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Conunander,  U.S.  Naval  Activities 
United  Kingdom,  PSC  802  Box  60,  FPO 
AE  09499-1000. 

Officer  in  Charge,  U.S.  Naval  Branch 
Dental  Clinic  (London  UK),  U.S.  Naval 
Activities,  PSC  Box  51,  FPO  AE  09499- 
1006. 

Conunanding  Officer,  U.S.  Naval 
Medical  Clinic  (London  UK),  PSC  802 
Box  31,  FPO  AE  09499-1006. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(London  UK),  PSC  802  Box  96,  FPO  AE 
09499-2700. 

Commander,  Carrier  Group  2,  Unit 

60101,  FPO  AE  09501-4302. 
Commander,  Carrier  Group  4,  Unit 

60102,  FPO  AE  09501-4304. 
Commander,  Carrier  Group  8,  Unit 

60104,  FPO  AE  09501-4308. 

Commander,  Submarine  Squadron  22, 
Unit  60602.  FPO  AE  09501-5201. 

Conunander,  Submarine  Squadron  2, 
Unit  60201,  FPO  AE  09501-5204. 

Commander,  Submarine  Squadron  6, 
Unit  60205,  FPO  AE  09501-5206. 

Commander,  Submarine  Squadron  8, 
Unit  60203,  FPO  AE  09501-5208. 

Commander,  Sixth  Fleet,  FPO  AE 
09501-6002. 

Commander,  Amphibious  Group  2, 
Unit  60001,  FPO  AE  09501-6007. 

Commander,  U.S.  Naval  Forces 
Central  Command,  FPO  AE  09501-6008. 

Commander,  Middle  East  Force,  FPO 
AE  09501-6008. 

Officer  in  Charge,  Fleet  Surgical  Team 
Six.  FPO  AE  09501-7027. 

Officer  in  Charge,  Fleet  Surgical  Team 
Two,  FPO  AE  09501-7028. 

Officer  in  Charge,  Fleet  Surgical  Team 
Four,  FPO  AE  09501-7029. 

Commander  Second  Fleet,  FPO  AE 
09506-6000. 

Officer  in  Charge,  Medical  Treatment 
Facility,  USNS  Comfort  (TAH  20),  FPO 
AE  09566-4008. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Guantanamo  Bay  CU).  PSC 
1005  Box  35,  FPO  AE  09593-0003. 

Officer  in  Charge.  U.S.  Naval  Branch 
Dental  Clinic  (Guantanamo  Bay  CU), 
U.S.  Naval  Base,  PSC  1005  Box  64,  FPO 
AE  09593-0064. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Guantanamo  Bay  CU),  PSC  1005  Box 
95,  FPO  AE  09593-0095. 

Commanding  Officer,  U.S.  Naval 
Station  (Guantanamo  Bay  CU),  PSC 
1005  Box  1,  FPO  AE  09593-0100. 

Commanding  Officer,  U.S.  Naval 
Hospital  (Guantanamo  Bay  CU),  PSC 
1005  Box  36,  FPO  AE  09593-0136. 

Officer  in  Charge,  Naval  Legal  Service 
Office  Detachment  (Guantanamo  Bay 
CU),  U.S.  Naval  Base,  PSC  1005  Box  40, 
FPO  AE  09593-0140. 

Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Guantanamo 


Bay  CU).  U.S.  Naval  Base,  PSC  1005  Box 

41,  FPO  AE  09593-0141. 
Commander,  U.S.  Naval  Base 

(Guantanamo  Bay  CU),  PSC  1005  Box 

25,  FPO  AE  09593-1000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Gaeta  IT),  PSC 
811,  FPO  AE  09609-0003. 

Commanding  Officer,  U.S.  Naval 
Support  Activity,  PSC  811 
Administrative  Office  (Gaeta  IT),  FPO 
AE  09609-1001. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment,  U.S.  Naval 
Support  Office  La  Maddalena.  PSC  816 
Box  1750,  FPO  AE  09612-0003. 

Commanding  Officer.  U.S.  Navy 
Support  Activity  (La  Maddalena  IT), 
PSC  816  Box  1795,  FPO  AE  09612- 
0051. 

Petty  Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(La  Maddalena  IT),  PSC  816  Box  1865, 
FPO  AE  09612-0065. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange,  PSC  810  Box  30,  FPO  AE 
09619-0003. 

Commanding  Officer,  U.S.  Navy 
Personnel  Support  Activity  Europe 
(Naples  IT),  PSC  810  Box  20.  FPO  AE 
09619-0200. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Naples  FT),  PSC  810  Box  4,  FPO  AE 
09619-0300. 

Commanding  Officer,  U.S.  Naval 
Legal  Service  Office  Europe  and 
Southwest  Asia,  PSC  810  Box  8,  FPO  AE 
09619-0500. 

Commanding  Officer.  U.S.  Naval 
Hospital  (Naples  IT).  PSC  810  Box  19, 
FPO  AE  09619-0700. 

Commanding  Officer,  U.S.  Naval 
Dental  Center  (Naples  IT),  PSC  810  Box 
21.  FPO  AE  09619-0800. 

Commanding  Officer,  U.S.  Naval 
Support  Activity  (Naples  IT),  PSC  810 
Box  1,  FPO  AE  09619-1000. 

Commander,  Fleet  Air  Mediterranean, 
PSC  810  Box  2,  FPO  AE  09619-2000. 

Commander,  Submarine  Group  8,  PSC 
810  Box  16,  FPO  AE  09619-3000. 

Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Naples),  PSC 
810  Box  37,  FPO  AE  09619-4000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Sigonella  IT), 
Unit  50059,  FPO  AE  09627-0003. 

Commanding  Officer,  U.S.  Naval  Air 
Station  (Sigonella  IT),  PSC  812  Box 
1000,  FPO  AE  09627-1000. 

Officer  in  Charge,  U.S.  Navy 
Environmental  and  Preventive  Medicine 
Unit  7  (Sigonella  IT),  PSC  825  Box  295. 
FPO  AE  09627-2003. 

Officer  in  Charge.  U.S.  Naval  Branch 
Dental  Clinic.  U.S.  Naval  Air  Station 
Sigonella.  Unit  50003,  FPO  AE  09627- 
2403. 


Commanding  Officer,  U.S.  Naval 
Hospital  (Sigonella  IT),  PSC  824  Box ' 
318,  FPO  AE  09627-2500. 

Officer  in  Charge.  U.S.  Naval  Legal 
Service  Office  Detachment  (Sigonella 
IT),  U.S.  Naval  Air  Station,  Unit  50022, 
FPO  AE  09627-2700. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Sigonella  IT),  Unit  50066,  FPO  AE 
0%27-3500. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  Moron  Air  Force 
Base,  APO  AE  09643-5000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Rota  SP),  PSC  819  Box  17, 
FPO  AE  09645-0003. 

Commander,  U.S.  Naval  Activities 
Spain,  PSC  819  Box  2,  FPO  AE  09645- 
1000. 

Conunanding  Officer,  U.S.  Naval 
Station  (Rota  SP),  PSC  819  Box  1,  FPO 
AE  09645-1000. 

Officer  in  Charge,  U.S.  Naval  Legal 
Service  Office  Detachment.  U.S.  Naval 
Station,  PSC  819  Box  46,  FPO  AE 
09645-2200. 

Officer  in  Charge,  U.S.  Naval  Branch 
Dental  Clinic  (Rota  SP),  U.S.  Naval 
Station,  PSC  819  Box  18,  FPO  AE 
09645-2500. 

Commanding  Officer,  U.S.  Naval 
Hospital  (Rota  SP),  PSC  819  Box  18, 
FPO  AE  09645-2500. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Rota  SP),  PSC  819  Box  48,  FPO  AE 
09645-3900. 

Navy  Exchange  Officer.  U.S.  Navy 
Exchange  Detachment  (Lisbon  PO).  PSC 
83  Box  NEX.  APO  AE  09726-0001. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Bermuda),  PSC  1002,  FPO  AE 
09727-0003. 

Officer  in  Charge,  U.S.  Naval  Branch 
Medical  Clinic  (Bermuda),  U.S.  Naval 
Air  Station.  PSC  1002.  FPO  AE  09727- 
0023. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment, 
Bermuda,  PSC  1002,  FPO  AE  09727- 
0027. 

Officer  in  Charge.  U.S.  Naval  Branch 
Dental  Clinic  (Bermuda).  U.S.  Naval  Air 
Station,  PSC  1002.  FPO  AE  09727-5020. 

Commanding  Officer.  U.S.  Naval  Air 
Station  (Bermuda),  PSC  1002,  FPO  AE 
09727-5056. 

Commander,  U.S.  Naval  Forces 
Iceland,  PSC  1003  Box  2,  FPO  AE 
09728-0302. 

Commander,  Fleet  Air  Keflavik,  PSC 
1003  Box  2,  FPO  AE  09728-0302. 

Commanding  Officer,  U.S.  Naval 
Facility  (Keflavik  IC),  PSC  1003  Box  7, 
FPO  AE  09728-0307. 

Commanding  Officer.  U.S.  Naval 
Hospital  (Keflavik  IC).  PSC  1003  Box  8. 
FPO  AE  09728-0308. 
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Officer  in  Charge,  U.S.  Naval  Branch 
Dental  Clinic  (Keflavik  IC).  PSC  1003 
Box  9,  FPO  AE  09728-0309. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Keflavik  IC).  PSC  1003  Box 
10.  FPO  AE  09728-0310. 

Conunanding  Officer,  U.S.  Naval  Air 
Station  (Keflavik  IC),  PSC  1003  Box  15, 
FPO  AE  09728-0315. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Keflavik  IC),  PSC  1003  Box  36.  FPO  AE 
09728-0336. 

Navy  Exchange  Officer.  U.S.  Navy 
Exchange  (Argentia  CAN),  PSC  1006 
Box  44,  FPO  AE  09730-0003. 

Officer  in  Charge,  Personnel  Support 
Activity  Detachment  Argentia,  PSC  1006 
Box  17,  FPO  AE  09730-3000. 

Commanding  Officer,  U.S.  Naval 
Medical  Research  Unit  3  (Cairo),  PSC 
452  Box  5000,  FPO  AE  09835-0007. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Souda  Bay  GR), 
U.S.  Naval  Support  Activity,  PSC  814 
Box  24,  FPO  AE  09865-0003. 

Commanding  Officer,  U.S.  Naval 
Support  Activity  (Souda  Bay  GR).  PSC 
814  Box  1,  FPO  AE  09865-0051. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Oietachment 
(Souda  Bay  GR),  PSC  814  Box  2,  FPO 
AE  09865-0103. 

OVERSEAS  -  AP  ADDRESSES 

I    Commander,  U.S.  Naval  Forces  Korea, 
Unit  15250,  APO  AP  96205-0023. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(SeoulKOR),  Unit  15601,  APO  AP 
96205-0573. 

Commander,  Fleet  Activities  Chinhae, 
PSC  479.  APO  AP  96269-1100. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Atsugi  JA).  PSC 
477  Box  10.  FPO  AP  96306-0003. 

Commanding  Officer,  U.S.  Naval  Air 
Facility  (Atsugi  JA).  PSC  477  Box  9.  FPO 
AP  96306-1209. 

Officer  in  Charge,  U.S.  Naval  Branch 
Medical  Clinic  (Atsugi  JA),  U.S.  Naval 
Air  Facility,  PSC  477  Box  2.  FPO  AP 
96306-1602. 

Officer  in  Charge.  U^.  Navy 
Persormel  Support  Detachment  Atsugi, 
PSC  477  Box  6,  FPO  AP  96306-2800. 

Officer  in  Charge,  U.S.  Naval  Branch 
Medical  Clinic  (Iwakuni  JA),  U.S. 
Marine  Corps  Air  Station.  FPO  AP 
96310-0000. 

Commanding  Officer,  U.S.  Naval 
Security  Group  Activity  (Misawa  JA), 
APO  AP  96319-0006. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Detachment  Misawa, 
Unit  5054,  APO  AP  96319-5000. 

Commanding  Officer,  U.S.  Naval  Air 
Facility  Misawa,  Unit  5048,  APO  AP 
96319-5000. 


Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detadunent  (Sasebo  JA),  PSC 
476  Box  3,  FPO  AP  96322-0003. 

Commander,  Fleet  activities  (Sasebo 
JA),  PSC  476  Box  1100,  FPO  AP  96322- 
1100. 

Officer  in  Charge,  U.S.  Naval  Branch 
Medical  Clinic  (Sasebo  JA),  Fleet 
Activities.  PSC  476  Box  1650.  FPO  AP 
96322-1650. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Sasebo  JA),  PSC  476  Box  1700,  FPO  AP 
96322-1700. 

Navy  Exchtage  Officer,  U.S.  Navy 
Exchange  (Yokosuka  JA),  PSC  473  Box 
70,  FPO  AP  96349-0003. 

Commander,  U.S.  Naval  Forces  Japan, 
PSC  473  Box  12,  FPO  AP  96349-0051. 

Conunander,  Fleet  Activities 
(Yokosuka  JA).  PSC  473  Box  1.  FPO  AP 
96349-1100. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Activity  Detachment 
(Yokosuka  JA),  PSC  473  Box  19,  FPO  AP 
96349-1700. 

Commanding  Officer.  U.S.  Navy 
Personnel  Support  Activity  Far  East  PSC 
473  Box  19.  FPO  AP  96349-1700. 

Commanding  Officer,  U.S.  Naval 
Legal  Service  Office  Northwest  Pacific, 
PSC  473  Box  14.  FPO  AP  96349-2400. 

Commanding  Officer.  U.S.  Naval 
Hospital  (Yokosuka  JA).  FPO  AP  96350- 
1600. 

Commanding  Officer,  U.S.  Naval 
Dental  Center  (Yokosuka  JA),  FPO  AP 
96350-1690. 

Commanding  Officer,  U.S.  Naval 
Hospital  (Okinawa  JA),  PSC  482,  FPO 
AP  96362-1620. 

Commander,  Fleet  Activities  U.S. 
Naval  Air  Facility  (Okinawa  JA),  PSC 
480  Box  1100,  FPO  AP  96370-1100. 

Officer  in  Charge.  U.S.  Navy 
Personnel  Support  Activity  Dietachment 
(Okinawa  Kadena  JA),  PSC  480,  FPO  AP 
96370-1700. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Detachment  Diego 
Garcia,  PSC  466  Box  1,  FPO  AP  96464- 
1701. 

Commanding  Officer,  U.S.  Naval 
Support  Facility  (Diego  Garcia),  PSC  466 
Box  2,  FPO  AP  96464-2000. 

Commanding  Officer,  Naval  Air 
Facility  (Adak  AK).  PSC  486  Box  1202, 
FPO  AP  96506-1202. 

Officer  in  Charge.  U.S.  Naval  Branch 
Medical  Clinic  (Adak  AK).  PSC  486  Box 
1211.  FPO  AP  96506-1211. 

Officer  in  Charge,  Personnel  Support 
Detachment  Adak,  PSC  486  Box  1274, 
FPO  AP  96506-1274. 

Commanding  Officer,  U.S.  Naval  Air 
Facility  (Midway  Island).  FPO  AP 
96516-1200. 

Commanding  Officer  U.S.  Naval 
Medical  Research  Unit  2  (Jakarta).  Box 
3.  APO  AP  96520-1600. 


Commanding  Officer,  U.S.  Naval 
Antarctic  Support  Unit  Christchurch, 
PSC  467  Box  291,  FPO  AP  96531-2000. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (Christchurch  NZ),  PSC  467 
Box  293,  FPO  AP  96531-2000. 

Commander,  U.S.  Naval  Forces 
Marianas,  PSC  489.  FPO  AP  96536- 
0051. 

Commanding  Officer,  U.S.  Naval  Air 
Station  (Agana  GU).  PSC  456  Box  51. 
FPO  AP  96539-1200. 

Officer  in  Charge.  U.S.  Navy 
Personnel  Support  Detachment  Agana. 
U.S.  Naval  Air  Station  Agana,  PSC  456 
Box  95,  FPO  AP  96539-1751. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  Detachment  (Agana  GU),  PSC 
455  Box  178,  FPO  AP  96540-1000. 
Commanding  Officer,  U.S.  Naval 
Activities  (Navacts  GU),  PSC  455  Box 
152.  FPO  AP  96540-1000. 

Commanding  Officer,  U.S.  Naval 
Hospital  (GU),  PSC  455  Box  7607.  FPO 
AP  96540-1600. 

Commanding  Officer.  U.S.  Naval 
Dental  Center  (GU),  PSC  455  Box  171, 
FPO  AP  96540-1674. 

Officer  in  Charge,  U.S.  Navy 
Personnel  Support  Detachment  Naval 
Station  Guam.  U.S.  Naval  Station.  PSC 
455  Box  172,  FPO  AP  96540-1728. 

Navy  Exchange  Officer,  U.S.  Navy 
Exchange  (GU),  PSC  455  Box  184,  FPO 
AP  96540-2300. 

Commanding  Officer,  U.S.  Naval 
Legal  Service  Office  Southwest  Pacific, 
U.S.  Naval  Station.  PSC  455  Box  177. 
FPO  AP  96540-2400. 

Commander,  Cruiser  Destroyer  Group 
1,  Unit  25064,  FPO  AP  96601-4700. 

Conunander,  Cruiser  Destroyer  Group 
3.  Unit  25065.  FPO  AP  96601-4702. 

Commander.  Cruiser  Destroyer  Group 
5,  Unit  25066.  FPO  AP  96601-4703. 
Commander  Third  Fleet.  FPO  AP 
96601-6001. 

Commander  Seventh  Fleet.  FPO  AP 
96601-6003. 

Commander.  Amphibious  Group  1, 
Unit  25093.  FPO  AP  96601-6006. 

Commanding  General,  3D  Marine 
Division  FMF,  Unit  35880.  FPO  AP 
96602-5880. 

Conunanding  General.  1st  Marine 
Aircraft  Wing.  Unit  37101.  FPO  AP 
96603-7101. 

Commanding  Officer.  U.S.  Naval 
Dental  Center  (Okinawa  JA),  Unit  38450. 
FPO  AP  96604-8450. 

Officer  in  Charge,  Medical  Treatment 
Facility.  USNS  Mercy  (TAH  19),  FPO 
AP  96672-4090. 
IFR  Doc.  95-20417  Filed  8-16-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Nortti  Canal  Waterworks;  Notice  of 
Availability  of  Environmental 
Assessment 

[Project  No.  5906-005  Massachusetts] 

August  11.1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  Part  380  (Order 
486,  52  FR  47897).  the  Commission's 
Office  of  Hydropower  Licensing  has 
reviewed  a  license  surrender 
appUcation  for  the  North  Canal 
Waterworks  Project,  No.  5906-005.  The 
North  Canal  Waterworks  Project  is 
located  on  the  Merrimack  River  in  the 
City  of  Lawrence,  Essex  Coiinty, 
Massachusetts.  The  licensee  is  applying 
for  a  surrender  of  the  license  because 
the  project  is  no  longer  economically 
viable.  An  Environmental  Assessment 
(EA)  was  prepared  for  the  application. 
The  EA  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  qiiality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  WatBon,  Jr., 
Acting  Secretary. 
|FR  Doc.  95-20368  Filed  8-16-95;  8:45  am) 

BILLMG  COOe  a717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRI-6278-6] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Petition  for  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  notice  is  hereby  given  of  a 
proposed  settlement  agreement  in  the 
following  case:  Western  States 
Petroleum  Association  v.  Environmental 
Protection  Agency,  No.  95-70034  (9th 
Cir.).  These  petitions  for  review  were 
filed  under  §  307(b)  of  the  Act.  42  U.S.C. 
7607(b).  contesting  certain  aspects  of 
EPA's  interim  approval  of  the 


Washington  State  title  V  program  of 
November  9. 1994. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or 
intervenors  to  the  Htigation  in  question. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  agreement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  agreement  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  proposed  settlement 
agreement  is  available  from  Phylfis  J. 
Cochran,  Air  and  Radiation  Division 
(2344),  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington.  D.C.  20460, 
(202)  260-7606.  Written  comments 
should  be  sent  to  Adan  Schwartz,  Esq. 
at  the  above  address  and  must  be 
submitted  on  or  l)efore  September  18, 
1995. 

Dated:  August  8, 1995. 

Gary  Guzy, 

Acting  Assistant  Administrator  (General 
Counsel). 

IFR  Doc.  95-20425  Filed  8-16-95;  8:45  am) 

BujjNQ  cooe  6SaQ-«»-M 

[FRL-6278-q 

Acid  Rain  Program:  Draft  Nitrogen 
Oxide  Compliance  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  compliance  plans 
and  public  comment  period. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing  for 
comment  nitrogen  oxides  (NOx) 
compliance  plans,  which  amend 
previously  issued  final  Phase  I  Acid 
Rain  Permits,  for  10  utiUty  units  at  3 
plants  in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76). 

DATES:  Comments  on  draft  NOx 
comphance  plans  must  be  received  no 
later  than  September  18, 1995  or  30 
days  after  the  publication  date  of  a 
similar  notice  in  local  newspapers. 
ADDRESSES:  Administrative  records.  The 
administrative  record  for  the  NOx 
compliance  plans,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hoiu^ 
at  the  following  locations:  EPA  Region 
7  Library,  726  Minnesota  Ave.,  Kansas 
City.  KS  66101  or  St.  Louis  County  Air 
Pollution  Control,  111  South  Meramec, 


Clayton,  MO,  63105  or  Missouri  Dept.  of 
Natural  Resources,  Jefferson  State  Office 
Building,  Jefferson  City,  MO  65102. 

Comments.  Send  comments  to  the 
following  address:  William  A.  SpratUn, 
Director,  Air  and  Toxics  Division,  EPA 
Region  7  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
NOx  compliance  plan  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  the  unit(s) 
covered  by  the  compliance  plan.  All 
timely  comments  will  be  considered, 
except  comments  on  aspects  of  the 
permit  other  than  the  NOx  compliance 
plan  and  comments  not  relevant  to  the 
compliance  plan. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Knodel.  (913)  551-7622.  EPA  Region  7. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  approve  NOx  averaging 
plans  under  which  imits  will  comply 
wnth  the  appHcable  emission  limitations 
under  40  CFR  76.10.  for  the  following 
utility  plants: 

Region  7 

Labadie  in  Missouri:  units  1.  2.  3.  and 
4  will  each  comply  with  a  NOx 
averaging  plan  for  1996-1999.  For  each 
year  under  the  plan,  the  actual  annual 
average  emission  rate  for  NOx  for  each 
of  these  imits  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.31  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for 
units  1.  2.  3,  and  4  shall  not  be  less  than 
the  annual  heat  input  limits  of 
25.000.000  MMBtu.  30.000.000  MMBtu,. 
27,000,000  MMBtu,  and  33,000,000 
MMBtu.  respectively.  The  other  units 
designated  in  this  plan  are  Meramec 
units  1.  2.  3.  and  4.  and  Rush  Island 
units  1  and  2.  The  designated 
representative  is  Paul  A.  Agathen. 

Meramec  in  Missouri;  units  1.  2,  3. 
and  4  will  each  comply  with  a  NOx 
averaging  plan  for  1996-1999.  For  each 
year  under  the  plan,  the  actual  annual 
average  emission  rate  for  NOx  for  each 
of  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  Umitation  of  0.90  Ibs/MMBtu 
for  units  1  and  2,  and  1.00  Ibs/MMBtu 
for  units  3  and  4.  The  actual  annual  heat 
input  for  units  1.  2.  3.  and  4  shall  not 
be  greater  than  the  annual  heat  input 
limits  of  6,000.000  MMBtu.  4,000,000 
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MMBtu,  11,000,000  MMBtu.  and 
12,000,000  MMBtu,  respectively.  The 
other  units  designated  in  this  plan  are 
Labadie  units  1,  2.  3,  and  4,  and  Rush 
Island  units  1  and  2.  The  designated 
representative  is  Paul  A.  Agathen. 

Rush  Island  in  Missouri:  units  1  and 
2  will  each  comply  with  a  NOx 
averaging  plan  for  1996-1999.  For  each 
year  under  the  plan,  the  actual  annual 
average  emission  rate  for  NOx  for  each 
of  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.31  Ibs/MMBtu 
for  unit  1,  and  0.60  Ibs/MMBtu  for  unit 
2.  The  actual  annual  heat  input  for  imit 
1  shall  not  be  less  than  the  annual  heat 
input  limit  of  34,000,000  MMBtu;  the 
actual  annual  heat  input  for  unit  2  shall 
not  be  greater  than  the  annual  heat 
input  limit  of  31,000,000  MMBtu.  The 
other  units  designated  in  this  plan  are 
Labadie  units  1,  2,  3,  and  4,  and 
Meramac  units  1,  2,  3,  and  4.  The 
designated  representative  is  Paul  A. 
Agathen. 

Dated:  August  10. 1995. 
Lany  F.  Kertcher, 

Acting  Director,  Acid  Rain  Division,  Office 

of  Atmospheric  Programs.  Office  of  Air  and 

Radiation. 

IFR  Doc.  95-20426  Filed  8-16-95;  8:45  ami 
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[FRL-527&-4] 

Notice  of  Agency  Completion  of  Study 
Regarding  Heavy-Duty  Engine 
Rebuilding  Practices  and  Availability 
of  Documents 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  completion  of  study 
and  availabiUty  of  dociunents. 

SUMMARY:  EPA  has  completed  a  study  of 
heavy-duty  engine  rebuilding  practices 
jas  required  by  Section  202(a)(3)(D)  of 
the  Clean  Air  Act  (CAA).  and  the  results 
of  that  study  are  now  available  to  the 
pubUc. 

Based  on  this  study.  EPA  takes  the 
current  view  that  regulations  are  not 
warranted  to  ensure  that  rebuilt  current- 
technology  heavy-duty  engines  meet  the 
certification  emission  standards  that 
applied  to  the  engines  when  new.  EPA 
retains  broad  authority  under  section 
202(a)(3)(D)  of  the  CAA  to  impose 
requirements  controlling  heavy-duty 
engine  rebuilding  practices,  and  will 
continue  to  analyze  whether 
requirements  are  warranted  to  protect 
public  health  or  welfare. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker.  Environmental  Engineer. 
Manufacturers  Operations  Division 


(6405-1).  U-S.  Environmental  Protection 
Agency.  Washington.  D.C.  20460. 
Telephone:  (202)  233-9322.  The 
available  reports  may  be  obtained  by 
contacting  die  person  identified  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  202(a)(3)(D)  of  the  amended 
Clean  Air  Act  (Act)  requires  the 
Administrator  to  study  the  practice  of 
rebuilding  heavy-duty  engines  (HDE's) 
and  the  impact  rebuilding  has  on  engine 
emissions.  On  the  basis  of  that  study 
and  other  information,  EPA  may 
prescribe  requirements  to  control 
rebuilding  practices,  including 
emissions  standards,  "*  *  *  which  in 
the  Administrator's  judgment  cause,  or 
contribute  to,  air  pollution  which  may 
Teasonably  be  anticipated  to  endanger 
public  health  or  welfare  taking  costs 
into  account."  42  U.S.C.  7521(a)(3)(D). 
The  required  study  has  been  completed 
and  is  now  available  to  the  public.  The 
study  findings  are  set  forth  in  three 
documents:  "Heavy-Duty  Engine 
Rebuilding  Practices",  "Heavy-Duty 
Engine  Rebuilding  Practices — Results  of 
Emissions  Testing",  and  Heavy-Duty 
Engine  Rebuilding  Practices — Executive 
Summary". 

n.  Background 

EPA  has  long  been  aware  that  many 
HDE's,  specifically  heavy  heavy-duty 
diesel  engines  (HDDE's)  and  medium 
HDDE's,  accumulate  mileage  far 
exceeding  their  statutory  useful-life 
mileage ' ,  in  large  part  due  to  engine 
rebuilding.  Many  heavy  HDDE's 
acciunulate  up  to  one  million  miles  or 
more  before  retirement.  As  a  result, 
heavy  HDDE's  and  medium  HDDE's  are 
unregulated  for  a  large  part  of  their 
actual  lives. 

EPA  conducted  the  statutorily 
required  study  in  two  phases  described 
below: 

Phase  I:  Conduct  a  study  of  the 
current  heavy-duty  rebuild  market, 
including  identifying  the  key  players  in 
the  rebuild  industry,  the  current 
practices  employed  by  rebuilders,  the 
frequency  of  rebuilds  and  the  types  of 
engines  being  rebuilt.  The  primary  data 
collection  source  utilized  was  a  Request 
for  Information  published  in  the  Federa. 
Register.  2  Phase  I  was  completed  in 
January  1992.  and  a  report  was 
circulated  to  various  interested  parties 
within  government  and  industry. 

Phase  II:  Using  the  findings  of  Phase 
I.  conduct  emissions  testing  of  various 
rebuilt  heavy-duty  engines.  EPA 


'  See  40  CFR  86.085-2  for  useful-life  definitions. 
'See  "Request  for  Information  Concerning  Heavy- 
Duty  Rebuild  Study".  56  FR  13825  (Apr.  4. 1991). 


solicited  comments  from  industry  in  the 
development  of  the  final  testing  plan.  A 
draft  repyort  was  completed  in  May,  1994 
and  made  available  to  various  interested 
parties. 

m.  Phase  I:  Rebuild  Study  Findings 

EPA  found  a  marked  difference  in 
rebuild  practices  among  the  various 
types  of  heavy-duty  diesel  engines. 
Heavy  and  medium  heavy-duty  diesel 
engines  are  usually  rebuilt  whereas  light 
heavy-duty  diesel  engines  and  heavy- 
duty  gasoline  engines  are  seldom 
rebuilt. 

EPA  determined  that  heavy  HDDE's 
are  rebuilt  every  300.000-400,000  miles. 
These  large  diesel  engines  are  designed 
to  be  rebuilt,  may  undergo  up  to  three 
or  more  rebuilds  in  a  lifetime,  and 
generally  accumulate  one  million  miles 
or  more  before  scrappage. 

EPA  estimates  that  220,000-250,000       , 
heavy  HDDE's  (out  of  a  total  heavy  I 

HDDE  population  of  approximately  1.5 
million)  are  rebuilt  each  year  by  fleets,       ' 
independent  garages,  independent 
remanufacturing  centers,  original  ; 

equipment  (OE)  dealers,  OE 
remanufacturing  facilities  and  others. 
Critical  emissions  components  such  as 
the  fuel  injection  pump,  fuel  injectors, 
cylinder  head,  and  cylinder  kits  (piston, 
rings  and  liner)  are  generally  rebuilt, 
replaced  or  calibrated  during  a  typical 
rebuild. 

EPA  found  that  medium  HDDE's  are 
generally  rebuilt  only  once,  typically  at 
aroimd  200,000  miles.  Significant 
mileage  accumulation  after  rebuild  is 
possible  since  most  of  these  engines 
operate  for  about  300,000  miles  before 
scrappage. 

EPA  estimates  that  approximately 
67,000  medivun  HDDE's  (out  of  a  total 
medium  HDDE  population  of 
approximately  900,000)  are  rebuiU  each 
year  by  fleets,  independent  garages, 
independent  remanufacturing  centers. 
OE  dealers,  and  OE  remanufacturing 
facihties.  As  with  heavy  HDDE's.  most 
critical  emission  components  are 
serviced  during  rebuild. 

Due  to  the  significant  number  of 
rebuilds  performed  on  heavy  HDDE's 
and  medium  HDDE's  and  the  likelihood 
.'>f  significant  mileage  accumulation 
..  'tcr  rebuild.  EPA  determined 
(  lantitative  emission  data  from  these     • 
categories  of  engines  were  needed  to 
effectively  determine  the  impact  of 
rebuilding  on  engine  emissions. 

Light  heavy-duty  diesel  engines  and 
heavy-duty  gasoline  engines  (HDGE's) 
are  quite  different  from  medium  HDDE's 
and  heavy  HDDE's.  EPA  found  that  light 
HDDE's  and  HDGE's  are  not  ft^uently 
rebuilt.  Most  engine  manufacturers  do 
not  sponsor  remanufacturing  programs 
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for  these  engines  because  of  small 
market  demand. 

EPA  estimates  that  about  40,000 
HDGE's  are  rebuilt  each  year  out  of  a 
population  of  about  four  milUon  (about 
1  percent  annually).  EPA  could  not 
estimate  the  number  of  Ught  HDDE 
rebuilds  because  so  few  of  these  engines 
are  rebuilt  that  data  were  not  available. 
Rebuilds  on  these  two  categories  of 
engines  generally  result  if  engine  failure 
occurs  early  in  the  life  of  the  vehicle, 
and  rebuilding  the  engine  is  financially 
advantageous  compared  to  purchasing  a 
new  vehicle  or  engine.  Once  rebuilt, 
additional  mileage  accrued  by  these 
engines  is  generally  limited  by  the 
vehicle  life,  which  typically  does  not 
substantially  exceed  the  statutorial 
useful-life  of  110,000  miles.  Due  to  the 
few  nimnber  of  rebuilds  performed  on 
these  engines,  no  emissions  data  were 
generated  by  EPA. 

IV.  Phase  U:  Rebuilt  Engine  Test 
Findings 

EPA  conducted  emissions  testing  of 
rebuilt  medium  HDDE's  and  heavy 
HDDE's  to  determine  the  impact  of 
rebuilding  on  engine  emissions.  Mack 
Trucks,  Inc  (Made)  performed  similar 
testing.  The  results  of  EPA  and  Mack 
testing  are  shown  in  Tables  1  and  2 
below.  A  complete  description  of  each 
test  program  is  contained  in  an  EPA 
report  entitled  "Heavy-Duty  Engine 
Rebuild  Study — Results  of  Emissions 
Testing". 

Every  engine  tested,  when  rebuih. 
demonstrated  emissions  of 
hydrocarbons  (HC),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx)  and 
paitic\ilate  matter  (PM)  below  the  new 
engine  certificaticm  standards  appUcable 


when  each  engine  was  new.  Five 
engines  emitted  higher  than  the 
applicable  standard  for  smoke.  As 
discussed  in  the  above  referenced 
report,  the  smoke  emissions  measured 
by  EPA  are  considered  worst-case.  In 
general,  smoke  emissions  are  becoming 
less  of  a  concern  as  PM  standards 
become  more  stringent. 

Based  on  the  available  data,  no 
substantial  difference  in  emissions 
performance  was  noted  based  on  the 
party  that  rebuilt  the  engine — OE 
manufacturer,  dealer,  independent 
rebuild  faciUty  or  fleet.  Similarly,  no 
significant  emissions  performance 
difference  was  noted  between  OE  and 
aftermarket  parts  used  to  rebuild 
engines. 

V.  Advanced  Diesel  Engine 
Technologies 

Engines  contained  in  this  study 
ranged  fitjm  model  year  1983  through 
1990,  inclusive.  In  general,  heavy-duty 
diesel  engines  originally  produced 
during  this  timeframe  used  mechanical 
fuel  injection  control,  tiu-bochargers  and 
air-to-water  or  air-to-air  aftercooling. 
Beginning  in  the  late  1980's  and  early 
1990's,  advanced  technologies  such  as 
electronic  engine  controls  were 
incorporated  into  many  engine  designs 
to  increase  durability,  reliability  and 
emissions  control  (EPA  tested  cme 
electronically  controlled  engine  as  part 
of  this  study).  In  addition  to  electronic 
controls,  future  engines  may  be 
equipped  with  other  advanced  control 
measures  not  present  on  most  current 
engines,  sudi  as  exhaust  gas 
recirculation  (EGR),  aftertreatment 
(catalyst  or  particulate  trap),  advanced 


turbocharger  geometry,  and  other  engine 
modifications.  At  present,  it  is  unknown 
how  these  future  technologies  will  be 
addressed  during  rebuild  and  what 
affect  rebuilding  these  components  will 
have  on  engine  emissions.  Additionally, 
as  future  emission  standards  become 
more  stringent,  it  may  become  more 
difficult  for  rebuilders  to  achieve  the 
same  "Uke-new"  emissions  levels 
demonstrated  by  the  current-technology 
engines  tested  in  EPA's  study. 

VI.  Conclusion 

Based  on  the  study  findings, 
regulations  to  control  rebuilding 
practices  appUcable  to  current- 
technology  heavy-duty  engines  are  not 
warranted  to  ensure  that  rebuilt  engines 
meet  the  emission  certification 
standards  that  apphed  to  the  engines 
when  new.  The  study  demonstrated  that 
current-technology  rebuilt  engines 
generally  emit  below  the  standards 
applicable  when  such  engines  were 
new.  While  rebuilding  extends  the 
actual  fife  of  engines,  it  does  not  ap]}ear 
that  the  emissions  characteristics  of 
current  engines  deteriorate  as  a  result  of 
rebuild.  Furthermore,  most  emissions 
critical  components  are  currently 
replaced  or  adjusted  during  a  typical 
engine  rebuild. 

EPA  retains  broad  authority  to 
prescribe  requirements  to  control  heavy- 
duty  engine  rebuilding  practices,  and 
EPA  will  continue  to  analyze  whether 
such  requirements  are  warranted  to 
protect  pubUc  health  or  welfare. 

Dated:  August  7. 1905. 
Caral  M.  Ktiwaer, 

Administrator. 


Table  1.— Results  of  EPA  Heavy-Outy  Rebuilt  Engine  Testing 


Engine  descripiion 


OE  RaimfMjfactiire  (After  RatxJd): 
1987  Cummins  NTC  315 


1986 


3406B 


Fleet  Rebuild  (After  Rabuii^: 
1990  Cummins  NTC  366 

t9ft3  Cummins  NTC  400 . 

tft6  Cummins  LTA10 


Cimulrtsd  kvFrame  Rebuild  (After  Re- 
buU): 
1969  Cummins  NTC  365 


1969  Detroit  Diesel  Series  60 
1966  Caiwp«tf  34068 


HC 
(9*hphr) 


0.778 
(1-3) 

0.706 
(1.3) 

0.896 

{1.3) 
0.507 

(1.3) 
1.293 

(1.3) 


0.752 
(1.3) 

0.370 
(1.3) 

0.180 
(1.3)  I 


CO 
(9**P*») 


5.000 

(15.5) 
3.840 
(15.5) 

3.620 
(15.5) 
4.540 
(^5^ 
6.270 
(15.5» 


3.000 
(15.5) 
3.810 
(15.5) 
2.680 
(15.5) 


NO. 

Pwt 
(gMiphr) 

Smoke* 

/bbpbr) 

-A- 

"B- 

"C- 

6.140 

0.424 

24.7 

18.4 

41.7 

(10.7) 

CM) 

(20) 

(15) 

(50) 

8.203 

0.603 

21.0 

10.1 

32^ 

(10.7) 

m 

(20> 

(15) 

(SO) 

5.782 

0.430 

8.4 

11.2 

12.2 

(8.0) 

(016) 

(20J 

(15) 

(S«) 

4.836 

0.476 

18.7 

6.8 

26.6 

(10.7) 

(»•» 

(20) 

(15) 

(50) 

4.288 

0.902 

4X2 

18.7 

68.9 

(10.7) 

(fw) 

(20) 

(15) 

(50) 

5.736 

0.286 

10.0 

16.3 

16.8 

(10.7) 

(0.6) 

(20) 

(15) 

(50) 

8.697 

0.329 

15.4 

10.1 

24.5 

(10.7) 

(0.6) 

(20) 

(15) 

(50) 

5.988 

0.407 

19.2 

11.7 

36.6 

(10.7) 

m 

(20) 

(15) 

(50) 
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Table  1  .—Results  of  EPA  Heavy-Duty  Rebuilt  Engine  Testing— Continued 


Engine  description 


Independent   Remanufacture   (After  Re- 
build): 
1987  General  Motors  8.2T  


1987  Navistar  DT466 


HC 
(g/bhphr) 


0.823 
(1.3) 

0.559 
(1.3) 


CO 
(g/bhphr) 


2.100 
(15.5) 
2.560 
(15.5) 


NOx 
(g/bhphr) 


7280 
(10.7) 
7.435 
(10.7) 


Part, 
(g/bhphr) 


0.451 
(na) 

0.343 
(na) 


Smoke* 


12.5 
(20) 
10.6 
(20) 


8.6 

24.8 

(15) 

(50) 

9.2 

17.8 

(15) 

(50) 

•"A"  =  Acceleration;  "B"  =  Lugging;  "C"  -  Peak. 

Applicable  standard  shown  in  parentheses  (  )  under  each  emission  result. 

Italic  type  indicates  emissions  atx)ve  applicable  standard  when  such  engine  was  new. 

Table  2.— Results  of  Mack  Trucks,  Inc.  Heavy-Duty  Rebuilt  Engine  Testing 


Engine  description 


OE  Remanufacture  (After  RebuiW): 
1987  Mack  E6-350  


1985  Mack  EM6-300 
1987  Mack  EM6-237 


Fleet  Rebuild  (After  RebuikJ): 
1984  Mack  EM6-300  


1986  Mack  E6-300 


Simulated  In-Frame  Rebuild  (After  Re- 
build): 
1987  Mack  E6-350  


1984  Mack  EM6-300 


HC 
(g/bhphr) 


0.29 
(1.3) 
0.59 
(1.3) 
0.56 
(1.3) 

0.21 
(1.3) 
0.16 
(1.3) 


0.21 
(1.3) 
028 
(1.3) 


CO 

(g/bhphr) 


2.97 

(15.5) 
7.46 

(15.5) 
2.37 

(15.5) 

1.56 
(15.5) 

2.69 
(15.5) 


2.18 
(15.5) 

2.10 
(15.5) 


NOx 

(g/bhphr) 


6.27 

(10.7) 
6.90 

(10.7) 
8.99 

(10.7) 

827 
(10.7) 

8.82 
(10.7) 


6.32 
(10.7) 

7.58 
(10.7) 


Part, 
(g/bhphr) 


0.31 
(NA) 

126 
(NA) 
0.75 
(NA) 

0.37 
(NA) 
0.23 

(NA) 


0.42 
(NA) 
0.44 
(NA) 


Smoke* 


10.5 
(20) 
62.1 
(20) 
17.6 
(20) 

8.1 
(20) 

9.1 
(20) 


10.6 
(20) 
10.4 
(20) 


*"A"  =  Acceleratton;  "B"  =  Lugging;  "C"  =  Peak. 

Applrcable  standard  shown  in  parentheses  ( )  under  each  emission  result. 

Italic  type  indcates  emisswns  above  applicable  standard  when  such  engine  was  new. 


"C" 


3.4 

18.8 

(15) 

(50) 

52 

98.8 

(15) 

(50) 

10.9 

35.8 

(15) 

(50) 

3.6 

14.8 

(15) 

(50) 

3.1 

17.0 

(15) 

(50) 

10.4 

19.4 

(15) 

(50) 

5.4 

19.5 

(15) 

(50) 

|FR  Doc.  95-20423  Filed  8-16-95;  8:45  am] 

BILUNG  CODE  6S6&-S0-P 

IFRL-5277-8] 

Intent  to  Grant  an  Exclusive  Patent 
License 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  grant  an 

exclusive  patent  license. 

i_ , — ■ . — ^^_^^— ^^_^^-^^^-^— — ^ 

SUMMARY:  Pursuant  to  37  CFR  Part  404, 
EPA  hereby  gives  notice  of  its  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
Invention  described  and  claimed  in  the 
patent  listed  below,  all  corresponding 
patents  issued  throughout  the  world, 
and  all  reexamined  patents  and  reissued 
patents  granted  in  connection  with  such 
patents,  to  the  University  of  Maryland, 
College  Park,  Maryland.  The  patent  is: 

U.S.  Patent  No.  5,406,805  entitled 
"Tandem  Refrigeration  System,"  issued 
H^pril  18.  1995. 


The  invention  was  announced  as 
being  available  for  licensing  in  the  April 
26, 1995  issue  of  the  Federal  Register 
(60  Fed.  Reg.  20490,  20491)  as  U.S. 
Patent  Application  No.  08/150,996,  filed 
November  12, 1993.  The  University  of 
Maryland  is  joint  owner  of  the  patent  by 
assignment  from  its  employee  inventors. 
The  proposed  exclusive  license  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  35  U.S.C.  209  and  the 
U.S.  C^vernment  Patent  Licensing 
Regulation  at  37  CFR  Part  404. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  exclusive 
license,  imless  within  60  days  from  the 
date  of  this  Notice  EPA  receives,  at  the 
address  below,  written  objections  to  the 
grant,  together  with  supporting 
documentation.  The  documentation 
from  objecting  parties  having  an  interest 
in  practicing  the  above  patent  should 
include  an  application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 


officials  will  review  all  written 
responses  and  then  recommend  to  the 
Assistant  Administrator  for  Research 
and  Development,  for  the  U.S. 
Environmental  Protection  Agency,  or 
his  designee,  who  has  been  delegated 
the  authority  to  issue  patent  licenses 
under  35  U.S.C.  207,  whether  to  grant 
the  exclusive  license. 

DATES:  Comments  to  this  notice  must  be 
received  by  EPA  at  the  address  listed 
below  by  October  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Ehrlich,  Patent  Attorney,  Office  of 

(General  Counsel  (Mail  Code  2379),  U.S. 

Environmental  Protection  Agency, 

Washington,  D.C.  20460,  Telephone 

(202) 260-7510. 

Scott  Fulton, 

Acting  General  Counsel. 

|FR  Doc.  95-20420  Filed  8-16-95;  8:45  am] 
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[PF-629;  FRL-4963-7J 

Pesticide  Tolerance  Petitions;  Filings. 
Amendments,  and  a  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  initial 
filings  and  amendments  of  pesticide 
petitions  (PP)  and  food/feed  additive 
petitions  (FAP)  proposing  the 
establishment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities.  The 
notice  also  makes  a  correction  to  a 
previously  published  petition  notice. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 


comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 


electronic  mail  (e-mail)  to:  opp- 
docket@epamaii.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-629].  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depositor)'  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  docmnent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 


Dennis  Edwards  (PM-19) 
Connie  Welch  (PM-21)  _.. 


Robert  Taylor  (PM-25) 


Office  locationAelephone  number/e-mail 


Rm.  205,  CM  #2.  703-305-6386;  e-mail:  ed- 

wards.dennis@epamail.epa.gov. 
Rm.    227,    CM    #2.    703-305-6226;    e-mail: 

welch.connie@epamail.epa.gov. 
Rm.  241,  CM  #2,  703-305-6800;  e-mail:  tay- 

lor.rot)ert(§>epamail.  epa.gov. 


Address 


1921  Jefferson  Davis  Hwy.,  Arlington,  VA 

Do. 

Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities.  EPA  is  also  correcting  a 
previously  issued  petition  notice. 

Initial  Filings 

1.  PP3F4268.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza, 
Walker's  Mill  Plaza,  Walker's  Mill 
Building  37,  Post  Office  Box  80038, 
Wihnington,  DE  19880-0038,  proposes 
to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  quizalofop-p- 
ethyl  ester  (ethyl  R-2-(4-(6-chloro- 
quinoxalin-2-yl)oxy)phenoxy) 
propanoic  acid)  and  the  S-enantiomers 
of  the  ester  and  the  add,  all  expressed 
as  quizolofbp-p-ethyl  ester,  in  or  on  the 
raw  agricultxiral  commodities  (RACs) 
legume  vegetable  (succulent  or  dried) 
group  at  0.3  ppm;  foliage  of  legimie 
vegetables  (except  soybeans  and  bean 
hay)  at  0.7  ppm;  sugar  beet  root  at  0.1 
ppm;  sugar  beet  top  at  0.5  ppm;  and 
cotton  seed  at  0.1  ppm.  The  analytical 
method  is  HPLC  followed  by  GC/MS. 
(PM-25) 

2.  PP  3F4270.  BASF  Corp., 
Agricultvual  Products,  Post  Office  Box 


13528,  Research  Triangle  Park,  NC 
27709-3528,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide 
bentazon  (3-isopropyl-lH-2,l,3- 
benzothiadiazin-4^H)-one  2,2-dioxide) 
and  its  6-  and  8-hydroxymetabolites  in 
or  on  the  raw  agricultxu^l  commodities 
flax,  seed  at  1.0  ppm  and  flax,  straw  at 
6.0  ppm.  The  analytical  method  is  gas 
chromatography.  (PM  25) 

3.  PP  4F427a  E.I.  du  Pont  de  Nemours 
&  Co.,  Barley  Mill  Plaza.  Walker's  Mill 
Building  37.  Post  Office  Box  80038, 
Wihnington,  DE  19880-0038,  proposes 
to  amend  40  CFR  part  180  by 
estabhshing  a  regulation  to  permit 
residues  of  the  herbicide  triflusulfuron 
methyl  (methyl  2-[-{-[l(4-(dimethyl 

amino)-6-(2,2^-tiifluoroethoxy)-l,3,5- 
triazin-2- 

yl)aminolcarbonyl]amino]sulfonyll-3- 
methylbenzoate)  in  or  on  the  raw 
agricultural  commodities  sugar  beet 
roots  and  sugar  beet  tops  at  0.05  ppm. 
(PM-25) 

4.  PP  4F4344.  BASF  Corp. , 
Agricultural  Products,  Post  Office  Box 
13528,  Research  Triangle  Park.  NC 
27709-3528.  proposes  to  amend  40  CFR 
part  180  by  estabhshing  a  regulation  to 
permit  residues  of  the  herbicide 
sethoxydim(2-Il-(ethoxyimino)butyll-5- 


[2-(ethylthio)propyl(-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metaboHtes 
contaoning  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  raw  agricultural 
commodities  (RACs):  com.  grain  at  0.5 
ppm;  com,  fodder  at  2.5  ppm;  com, 
forage  at  2.0  ppm;  and  com,  silage  at  2.0 
ppm.  The  analytical  method  is  gas 
chromatography  using  sulfur-specific 
flame  photometric  detection.  (PM-25) 

5.  PP  4F4390  American  Cyanamid 
Co^  Agricultural  Research  Division, 
Post  Office  Box  400,  Princeton,  NJ 
08543-0400,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide  Cadre.  . 
in  or  on  peanuts  (peanut  nutmeat  and 
peanut  hulls)  at  0.1  ppm.  (PM-25) 

6.  PP5F4493.  Monsanto  Co..  700  14th 
St.,  NW.,  SuitellOO,  Washington.  DC 
20005.  proposes  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  residues  of  glyphosate  [N- 
(phosphonomethyl)  glycine)  resulting 
from  the  application  of  isopropylamine 
salt  of  glyphosate  and/or  the 
monoammonium  salt  of  glyphosate  in  or 
on  cotton  gin  byproducts  at  100  ppm. 
(PM-25). 

7.  PP  5F4497.  Qba  Crop  Protection, 
Ciba-Geigy  Corp..  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  proposes  to 
amend  40  CFR  180.408  by  establishing 
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a  tolerance  for  the  combined  residues  of 
the  fungicide  metalaxyl  (N-(6- 
diraethylphenyl)-N-(methoxyacetyl) 
alanine  methyl  ester)  and  its  raetaboUtes 
containmg  the  2.6-dimethylaniline 
moiety,  and  N-(2-hydroxyniethyl-6- 
methyl)-N-(metho.xyacetyl)-alanine 
methylester.  each  expressed  as 
metalaxyl  equivalents  in  or  on  the  raw 
agricultural  commodities  canola  seed  at 
0.2  part  per  million  (ppm)  and  rape  seed 
at  0.2  ppm.  The  proposed  analytical 
method  for  determining  residues  is  AG- 
395  (PAM  enforcement  method).  (PM- 
21) 

I  8.  PP  5F4505.  Acetochlor  Registration 
Partnership,  c/o  Zeneca  Agricultural 
Products,  1800  Concord  Pike, 
Wilmington,  DE  19897,  proposes  to 
amend  40  CFR  part  180  by  estabhshing 
a  regulation  to  permit  residues  of 
acetochlor  (2-chloro-2'-methyl-6'-ethyl- 
N-ethoxymethylacetanilide)  and  its 
metabolites  containing  the  ethyl  methyl 
aniline  (EMA)  moiety  and  the  hydroxy 
ethyl  methyl  aniline  (HEMA)  moiety  to 
be  analyzed,  EMA  and  HEMA  and 
expressed  as  acetochlor  equivalents  in 
or  on  com  forage  at  2.6  ppm.  (PM-25) 

9.  PP5F4534.  Gustafson,  hic.  P.O.  Box 
660065.  Dallas.  TX  75266-0065, 
proposes  to  amend  40  CFR  180.472  by 
establishing  a  regulation  permitting 
residues  of  the  pesticide  imidacloprid 
(l-[(6-chloro-3-pyridinyl)methyl-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  (calculated  as 
imidacloprid),  in  or  on  canola  seed  at 
0.05  ppm. 

10.  FAP 5H5720.Y..I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza, 
Walker's  Mill  Buildmg  No.  37,  Post 
Office  Box  80038,  Wilmington,  DE 
19880-0038.  proposes  to  amend  40  CFR 
part  186  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide 
quizalofop-p-ethyl  ester  [ethyl  R-2-(4- 
((6-chloro-quinoxalin-2-yl)oxy)phenoxy) 
propanoic  acid]  and  the  s-enantiomers 
of  the  ester  and  the  acid,  all  expressed 
as  quizalofop-p-ethyl  ester,  in  or  on  the 
animal  feed  sugar  beet  molasses  at  0.2 
ppm.  (PM-25). 

Amended  Filings 

11.  PP3F4174.  DuPont  Agricultural 
Products,  Walker's  Mill  Plaza,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038, 
proposes  to  amend  40  CFR  part  180  by 
estabhshing  a  regulation  to  permit 
residues  of  clorethoxyfos  in  or  on  com 
grain  (field,  pop)  at  0.01  ppm;  com 
forage  (field,  sweet)  at  0.01  ppm;  com 
fodder  (stover)  (field,  pop,  sweet)  at  0.01 
ppm;  sweet  com  (K  +  CWHR)  at  0.01 
ppm.  The  original  petition,  notice  of 
which  api>eared  in  the  Federal  Register 
of  October  21.  1993  (58  FR  54353). 


proposed  a  tolerance  for  sweet  corn 
separate  from  field  com.  (PM-19) 

12.  PP  3F4222.  Bayer  Corp..  P.O.  Box 
4913,  Hawthorne  Rd..  Kansas  City.  MO 
64120-0013.  proposes  amending  40  CFR 
part  180  by  establishing  tolerances  for 
the  residues  of  the  fungicide 
tebuconazole  (alpha-(2-(4- 
(chlorophenyl)  ethyl)'-alpha-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  in  or  on  the  raw  agricultural 
commodities  cherries  at  4.0  ppm  and 
peaches  at  1.0  ppm.  Notice  of  this 
petition  originally  appeared  in  the 
Federal  Register  of  October  21, 1993  (58 
FR  54354),  and  proposed  establishing 
tolerances  in  or  on  cherries  at  3.5  ppm 
and  peaches  at  1.0  ppm.  (PM  21) 

13.  PP  4F4337.  Gustafson,  Inc.,  P.O. 
Box  660065,  Dallas,  TX  75266-0065, 
submitted  PP  4F4337  to  EPA,  notice  of 
which  originally  appeared  in  the 
Federal  Register  of  November  2, 1994 
(59  FR  54907),  amended  in  the  Federal 
Register  of  )une  15, 1995  (60  FR  31467), 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  imidaclolprid,  l-[(chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine,  and  its  metabolites 
(calculated  as  imidacloprid),  in  or  on 
various  agricultural  commodities. 
Gustafson  has  submitted  an  amendment 
to  the  petition  to  increase  the  proposed 
tolerance  for  imidacloprid  and  its 
metabolites  on  barley  forage  from  1.2 
ppm  to  1.5  ppm.  (PM-19) 

Corrected  Notice 

14.  PP  5F4469.  Notice  of  filing  of 
petition  by  American  Cyanamid  Co.  for 
the  herbicide  prosulfuron  is  corrected  to 
state  that  the  filing  is  by  Ciba-Geigy 
Corp.,  not  American  Cyanamid  Co.  The 
notice  appeared  in  the  Federal  Register 
of  May  24. 1995,  at  page  27506  (60  FR 
27506,  May  24. 1995).  (PM-25) 

A  record  has  been  estabhshed  for  this 
notice  dociunent  under  docket  number 
[PF-6291  (including  any  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  conunents,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-Docket@epamail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  protection, 
Agricultiual  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping. 

Authority:  7  U.S.C.  136a. 

Dated:  August  8, 1995. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  95-20308  Filed  8-16-95;  8:45  am) 

BILUNG  CODE  6560-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  (0MB) 
Review 

August  11, 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C. 
Section  3507.  Persons  wishing  to 
conunent  on  this  information  collection 
should  contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10236, 
New  Executive  Office  Building, 
Washington,  D.C.  20503,  (202)  395- 
3561.  For  further  information,  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  418-0214. 

Please  note:  The  Commission  has 
requested  emergency  review  of  this 
collection  by  August  18, 1995,  under  the 
provisions  of  5  CFR  Section  1320.18. 
OMB  Control  No.:  None. 

Title:  800  Service  Providers  and 
Customers  Investigation. 

Action:  New  Collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
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Frequency  of  response:  One  time 
collection. 

Estimated  Annual  Burden:  25 
respondents;  80  hours  per  response; 
2000  hours  total  annual  burden. 

Needs  and  Uses:  The  Commission 
plans  to  collect  infonnation  from 
various  long  distance  carriers  and 
certain  800  service  customers  to 
determine  whether  there  is  a  problem 
with  the  "hoarding"  of  800  numbers 
and  to  evaluate  the  status  of  800  number 
availabiUty. 

Federal  Communications  Conunission. 

UVera  F.  Manhall, 

Acting  SecKtaiy. 

(PR  Doc.  95-20477  Filed  &-16-9S:  8:45  am] 

■UJNQ  cooe  (Tia-OI-F 


FEDERAL  RESERVE  SYSTEM 

Fleet  Financial  Group,  Inc.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-17974)  pubhshed  on  pages  37642  of 
the  issue  for  Friday,  July  21, 1995,  and 
a  notice  (FR  Doc.  95-19104)  pubUshed 
on  pages  39740  of  the  issue  for 
Thursday,  August  3, 1995. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  Fleet 
Financial  Group,  Inc.,  and  the  entry  for 
Shawmut  National  Corporation,  is 
revised  to  read  as  follows: 

1.  Fleet  Financial  Group,  Inc., 
Providence,  Rhode  Island,  and 
Shawmut  National  Corporation, 
Hartford,  Connecticut  and  Boston, 
Massachussetts,  through  its  acquisition 
of  Interpay,  Inc.,  Mansfield. 
Massachusetts,  will  provide  fiduciary 
services  pursuant  to  in  connection  with 
providing  payroll  processing  services 
pursuant  to  §  225.25(b)  3  of  the  Board's 
Regulation  Y;  and  engaging  in  related 
data  processing  activities  piusuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Govemois  of  the  Federal  Reserve 
System,  August  11, 1995. 
Willum  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  95-20388  Filed  8-16-95;  8:45  am] 

BILUNQ  CODE  tt10-01-F 


Hibemia  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  Usted  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 


Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  f)ermissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcung  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  31, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  engage  de  novo  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit,  piusuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  11, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-20387  Filed  8-16-95;  8:45  am] 

WLUNO  COOE  (TIO-OI-F 


Westfieid  Mutual  Savings  Bank 
Holding  Company,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 


Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdUng  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  sununarizing  the 
evidence  that  would  he  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  11, 1995. 

A.  Federal  Reserre  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1 .  Westfieid  Mutual  Savings  Bank 
Holding  Company,  Westfieid, 
Massachusetts;  to  be  known  as 
Westfieid  Mutual  Holding  Company, 
Westfieid,  Massachusetts,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Westfieid 
Savings  Bank.  Westfieid,  Massachusetts. 
The  comment  period  for  this 
appUcation  ends  August  31. 1995. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Calumet  National  Corporation, 
Hammond,  Indiana;  to  merge  with 
Chicago  Heights  Bancorp,  Inc.,  Chicago 
Heights,  Illinois,  and  thereby  indirectly 
acquire  Chicago  Heights  National  Bank. 
Chicago  Heights.  IlUnois. 

C  FederalReserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.215  Holding  Company, 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Valley 
Bancorporation,  Inc.,  Le  Sueur, 
Minnesota,  and  thereby  indirectly 
acquire  Valley  National  Bank  of  Le 
Sueur,  Le  Sueur,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 
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1.  First  National  Bank  Shares,  Ltd., 
Great  Bend.  Kansas;  to  acquire  9.9 
percent  of  the  voting  shares  of  Unison 
Bancorp.  Inc.,  Lenexa.  Kansas,  and 
thereby  acquire  Western  National  Bank, 
Lenexa,  Kansas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  11, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-20386  Filed  8-16-95;  8:45  am] 

WLLMQ  CODE  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

1995  Federal  Council  on  the  Aging; 
Meeting 

AGENCY:  Administration  on  Aging.  HHS. 
ACTION:  Notice  of  pubic  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the  1995 
Federal  Council  on  the  Aging  (FCoA). 
DATES:  Tuesday,  September  12, 1995,  9 
■  a.m.  to  5  p.m.  and  Wednesday, 
September  13, 1995.  9  a.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Snow  Room,  room  5500  of  the 
Wilbur  Cohen  Building.  330 
Independence  Avenue  SW.. 
Washington.  DC  20201. 
STATUS:  The  meeting  is  open  to  the 
pubUc.  Due  to  building  security,  the 
names  of  attendees  should  be  called  into 
the  FCoA  office  prior  to  the  meeting 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail — Barbara  Lewis,  Program 
Assistant,  room  4661  Wilbur  Cohen 
Federal  Building,  330  Independence 
Avenue  SW.,  Washington,  DC;  by 
telephone— (202)  619-2451;  By  fax— 
(202) 619-3759. 

SUPPLEMENTARY  INFORMATION: 

L  Purpose 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub. 
L.  93-29;  42  U.S.C.  3015)  for  the 
purpose  of  advising  the  President  on 
matters  related  to  the  special  needs  of 
older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-453,  5  U.S.C.  app.  1,  section  10, 
1976)  that  the  Council  will  hold  a 
quarterly  meeting  on  September  12  and 
13  from  9  a.m.  to  5  p.m.  in  the  Snow 
Room,  room  5500,  of  the  Wilbur  Cohen 
Building,  330  Independence  Avenue, 
SW.,  Washington,  DC  20201. 


n.  Agenda 

The  Council's  meetings  are  an 
officially  sanctioned  post-Conference 
event  to  the  1995  White  House 
Conference  on  Aging  (WHCoA).  The 
major  purpose  of  the  meetings  is  to 
develop  an  action  plan  for 
implementing  major  resolutions  passed 
by  the  delegates  to  the  WHCoA,  with  a 
focus  on  the  Older  Americans  Act, 
mental  health  and  aging,  community- 
based  long-term  care. 

September  12,  fiom  9  a.m.  to  10  a.m., 
old  and  new  business  will  be  addressed 
including  an  update  of  activities  by  the 
Chairman,  Council  members,  and  the 
executive  director. 

September  12,  from  10  a.m.  to  10:30 
a.m.,  Mr.  Robert  Blancato,  executive 
director  of  the  White  House  Conference 
on  Aging,  will  provide  an  update 
regarding  the  status  of  post- WHCoA 
events,  the  draft  post- WHCoA  report 
that  has  been  sent  to  the  governors,  and 
an  overview  of  the  major  resolutions 
and  themes  that  were  passed  by  the 
Conference  delegates. 

September  12,  from  10:30  a.m.-12:30 
p.m.,  the  Council  will  consider  an 
implementation  plan  for  delegate- 
passed  resolutions  pertaining  to  the 
Older  Americans  Act. 

September  12,  from  1:30  p.m.-3  p.m., 
the  Council  will  consider  an 
implementation  plan  for  delegate- 
passed  resolutions  pertaining  to 
commtmity-based  long-term  care. 

September  12,  from  3  p.m.-5  p.m.,  the 
Council  will  consider  an 
implementation  plan  for  delegate- 
passed  resolutions  pertaining  to  mental 
health  and  aging. 

September  13,^m  9  a.m.  to  10  a.m., 
the  Assistant  Secretary  for  Aging,  Dr. 
Fernando  Torres-Gil,  will  provide  an 
update  on  the  status  of  the  Older 
AJnericans  Act  and  other  issues. 

September  13,  from  10  a.m.-12  p.m., 
the  Coimcil  will  discuss  issues  related 
to  the  Council  and  the  Older  Americans 
Act. 

September  13,  from  1:30  p.m.  to  5 
p.m.,  the  Council  will  conclude 
business  and  finalize  its 
recommendations  and  resolutions  to  the 
President  and  the  Congress. 

Dated:  August  10, 1995. 
Brian  T.  Lutz. 

Executive  Director.  1995  Federal  Council  on 

the  Aging. 

[FR  Doc.  95-20316  Filed  8-16-95:  8:45  am] 

BILUNG  CODE  41S0-04-M 


Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  tor  Analytic  Studies  to 
Elaborate  the  impact  of  Race, 
Ethnicity,  and  Socioeconomic  Status 
Upon  the  Health  of  Minority 
Populations — Program  Announcement 
562:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Analytic  Studies  to  Elaborate 
the  Impact  of  Race,  Ethnicity,  and 
Socioeconomic  Status  Upon  the  Health  of 
Minority  Populations — Program 
Announcement  562. 

Time  and  Dates:  8:30  a.m. -4:30  p.m., 
September  13-15, 1995. 

Place:  The  Bethesda  Ramada  Hotel  and 
Conference  Center,  8400  Wisconsin  Avenue, 
Bethesda,  Maryland  20614. 

Status:  Closed. 

Matters  to  be  Discussed 

The  meeting  will  include  the  review, 
discussion,  and  evaluation  of  applicaUons 
received  in  response  to  Program 
Announcement  562.  The  applications  being 
reviewed  include  information  of  a 
confidential  nature,  including  personal 
information  concerning  individuals 
associated  with  the  applications. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (61,  Title  5  U.S.C.  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Audrey  Burwell,  Grants  Coordinator  (P08), 
National  Center  for  Health  Statistics.  CDC, 
6525  Belcrest  Road,  Hyattsville,  Maryland 
20782,  telephone  301/43&-7050. 

Dated:  August  9, 1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  95-20367  Filed  8-16-95;  8:45  am] 

BILUNG  CODE  4169-1S-M 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
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Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (HHS),  is  publishing 
the  following  summaries  of  proposed 
collections  for  public  comment. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  National 
Provider  Identifier  (NPI);  Form  No.: 
HCFA  R-182;  Use:  HHS  is  consolidaUng 
Provider  Enumeration  across  agencies. 
The  NPI  will  be  used  in  program 
operations  and  management  to  assign 
provider  identification  numbers;  i.e., 
billing  numbers  for  claims  processing 
and  payment.  It  will  replace  the  current 
Medicare  Physician  and  EUgibility 
System  and  Unique  Physician  Identifier 
Number.  It  will  replace  the  enumeration 
functions  of  the  Medicare  Oscar, 
Clinical  Laboratories  Improvement 
Amendments  of  1988,  and  National 
Supplier  Clearing  House  systems  and 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  provider 
numbering  systems.  Frequency:  On 
occasion;  Affected  Public:  Federal 
Government,  State,  local,  or  tribal 
government,  individuals  or  households, 
business  or  other  for  profit,  not-for- 
profit  institutions;  Number  of 
Respondents:  45,000;  Total  Annual 
Hours:  23,000. 

2.  Type  of  Information  Collection 
Request  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Request  for 
Medicare  Payment  Ambulance;  Form 
No.:  HCFA  1491;  Use:  This  form  is 
completed  on  an  "occasion"  basis  by 
beneficiaries  and/or  ambulance  services. 
It  is  submitted  to  the  Medicare  carrier  to 
request  payment  for  ambulance  services. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for  profit,  not- 
for-profit  institutions,  individuals  or 
households;  Number  of  Respondents: 
8,513,000;  Total  Annual  Hours: 
1,362,128. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff.  Attention:  Zaneta  Davis, 
7500  Security  Boulevard,  Room  C2-26- 
17,  Baltimore,  Maryland  21244-1850. 


Dated:  August  9, 1995. 

Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff. 

[PR  Doc.  95-20325  Filed  8-16-95;  8:45  am) 

BILUNO  COM  4120-03-P 


Public  Information  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services  (HHS),  is  pubhshing 
the  following  summaries  of  proposed 
collections  for  public  comment. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently  aproved 
collection;  Title  of  Information 
Collection:  Evaluation  of  the  Medicare 
Cataract  Surgery  Alltemate  Payment 
Demonstration;  Form  No.:  HCFA-R- 
154;  Use:  This  survey  will  be 
implemented  in  an  effort  to  estimate  the 
effects  of  a  bundled  payment  for  cataract 
surgery  on  Medicare  beneficiaries. 
Effects  of  the  packaged  payment  on  the 
nature  of  services,  quality,  and 
satisfaction  will  be  measured. 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  business  or 
other  for  profit,  not  for  profit;  Number 
of  Respondents:  1,686;  Total  Annual 
Hours:  506. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Corrective 
Action  Plan  (Medicaid  Eligibility 
Quality  Control);  Fonn  No.:  HCFA-320; 
Use:  Medicaid  Eligibility  Quality 
Control  is  a  State  administered 
management  system  designed  to 
improve  the  administration  of  the 
Medicaid  program.  States  are  required 
to  submit  a  corrective  action  plan 
annually.  The  plan  must  detail  the 
initiatives  the  State  will  implement  in 
order  to  reduce  the  type  of  errors  found. 
Frequency:  Annually;  Affected  Public: 
State,  local,  or  tribal  government; 
Number  of  Respondents:  51;  Total 
Annual  Hours:  20,400. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 


HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Burke, 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  8, 1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(PR  Doc.  95-20452  Filed  8-16-95;  8:45  am) 

BILUNG  CODE  412O-03-P 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority; 
Substructure  for  the  Bureau  of 
Program  Operations 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register.  Vol.  59.  No.  60,  pp.  14648- 
14654,  dated  Tuesday,  March  29, 1994, 
and  Federal  Register,  Vol.  60.  No.  12,  pg. 
3869,  dated  Thursday,  January  19, 1995) 
is  amended  to  reflect  a  change  to  the 
subordinate  structure  of  the  Bureau  of 
Program  Operations  (BPO). 

BPO  is  streamlining  th#ir  organization 
by  eliminating  one  entire  organizational 
layer  and  realigning  functions  that 
supports  the  bureau  in  moving  toward 
and  into  the  Medicare  Transaction 
System. 

The  specific  amendments  to  part  F  are 
described  below: 

Section  F.IO.D.,  Health  Care 
Financing  Administration,  Associate 
Administrator  for  Op>erations  and 
Resource  Management  (FL) 
(Organization),  paragraphs  4.a.  through 
g.  and  all  the  associated  subparagraphs 
are  deleted  and  replaced  wiUi  the 
following  new  organizational  structure 
and  administrative  codes: 

4.  Bureau  of  Program  Operations 
(FLG) 

a.  Management  &  Program  Support  Staff 

(FLG-1) 

b.  Office  of  Analysis  and  Systems 

(FLGl) 

(1)  Analysis  (FLGll) 

(2)  Operational  Systems  (FLG12) 

(3)  Systems  Testing  (FLG13) 

(4)  Systems  Design  (FLG14) 

c.  Office  of  Benefits  Integrity  (FLG2) 

(1)  Medical  Review  (FLG21) 

(2)  Program  Integrity  (FLG22) 

(3)  Audit/CMP  (FLG23) 

(4)  Overpayment  &  MSP  Collections 
(FLG24) 

d.  Office  of  Program  Requirements 

(FI.G3) 
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(1)  Institutional  Claims  Processing 
Requirements  (FLG31) 

(2)  Practitioner  Claims  Processing 
Requirements  (FLG32) 

(3)  Supplier  Claims  Processing 
Requirements  (FLG33) 

(4)  Standards  SetUng  (FLG34) 

(5)  Provider  Enrolhnent  (FLG35) 

(6)  Benefit  Coordination  (FLG36) 

e.  Office  of  Contract  Administration 

(FLG4) 

(1)  Acquisitions  &  Contracts  (FLG41) 

(2)  Financial  Management  (FLG42) 

(3)  Transition  Management  (FLG43) 

(4)  Contract  Management  (FLG44) 

(5)  Planning  (FLG45) 

f.  Office  of  Customer  Communications 

(FLG5) 

(1)  Appeals  (FLG51) 

(2)  Entitlement  &  Premitun  Billing 
(FLG52) 

(3)  Issuances  (FLG53) 

(4)  Medicare  Customer  Assistance 
(FLG54) 

(5)  Communications  (FLG55) 

g.  Medicare  Transaction  System 

Initiative  Task  Force  (FLG6) 
(1)  Medicare  Transaction  $ystem 

Quality  Assurance  (FLG61) 
.  (2)  Medicare  Transaction  System 

Development  (FLG62) 
(3)  Medicare  Transaction  System 

Program  Planning  &  Needs  Analysis 

(FLG63) 
Section  F.20.D,  Health  Care  Financing 
Administration  Associate  Administrator 
for  Operations  and  Resource 
Management  (FL)  (Functions), 
paragraphs  4.a.  through  g.  and  all  the 
associated  subparagraphs  are  deleted 
and  replaced  with  the  following  new 
functional  statements  and 
administrative  codes: 

a.  Management  &  Program  Support 
Staff  (FLG-1) 

•  Plans  and  directs  a  comprehensive 
bureau-wide  human  resoim:e 
management  program  including 
manpower  selection  and  placement, 
organizational  analysis,  training  and 
employee  development  (including  ADP 
and  Medicare  program  related  training), 
position  control,  manpower  utiUzation. 
employee  counseling,  equal 
employment  opportunity,  and  labor 
relations  activities. 

•  Plans,  directs,  and  coordinates 
bureau-wide  employee  appraisal 
programs  including  SES  performance 
monitoring  programs  and  the 
administration  of  mandatory 
performance  award  system. 

•  Plaiis  and  manages  the  bureau's 
financial  management  program, 
interprets  administrative  budgetary 
policies  and  limitations,  and  issues 
bureau-wide  guidelines  and  instructions 
for  budget  formulation  and  execution. 


•  Executes  the  budget  through  the 
issuance  of  staff  and  dollar  controls, 
budget  allowances  for  administrative 
expenditures,  and  employee  ceilings  to 
BPO  sub-components. 

•  Plans  ana  monitors  all  BPO 
administrative  contracts  and 
procxirement  and  ccmducts  management 
evaluations  to  assure  the  effectiveness  of 
the  bureau's  overall  financial 
operations. 

•  Directs  the  bureau's  ADP  activities 
which  includes  providing  technical 
assistance  to  bureau  components  in 
mainframe  and  microcomputer 
applications,  developing  BPO 
automation  strategy  based  on  long-term 
needs  and  new  initiatives,  identifying 
bureau  ADP  needs  and  requirements, 
and  coordinating  with  the  Bureau  of 
Data  Management  and  Strategy  the 
necessary  implementation  activities. 

•  Serves  as  a  focus  for  information 
and  analysis  to  support  both  short  and 
long-range  planning  for  the  bureau, 
identifying  trends  in  the  findings  of 
external  monitoring  organizations  (i.e, 
the  General  Accounting  Office)  as  well 
as  internal  reviews.  Recommends 
changes  in  operating  procedures, 
policies,  strategies,  and  organizational 
structure  as  appropriate. 

•  Conducts  studies  and  analyses  of 
the  bureau's  work  processes  and 
procedures,  workload  and  production 
data,  material  and  staff  resources, 
budgetary  data  and  expenditures  trends, 
and  physical  layout.  Recommends 
changes  in  operating  procedures, 
pohcies,  strategies,  and  organizational 
structiue  as  appropriate. 

•  Develops  and  implements  all 
bureau  programs  and  administrative 
delegations  of  authority  and  serves  as  a 
focal  point  for  all  delegations  of 
authority  issues  affecting  the  bureau. 
Serves  as  the  focal  point  in  leading 
negotiations  with  other  HCFA 
components  to  resolve  conflicts  over 
central  or  regional  office 
responsibilities. 

•  Serves  as  the  bureau's  primary 
source  for  management  consultation  and 
advice  on  management  pohcies  and 
issues  including  highly  sensitive  and 
complex  actions  involving  inter-bureau 
coordination.  Develops  and  implements 
bureau-wide  management  poUcies. 

b.  Office  of  Analysis  and  Systems 
(FLGl) 

•  Provides  requirements  and 
specifications  for  the  design, 
development,  and  maintenance  of 
reporting  and  information  management 
systems  that  generate  data  reflecting  on 
Medicare  program  operations. 

•  Identifies  reporting  and  information 
needs  for  data  relating  to  Medicare 


contractor  operations  and  initiates 
appropriate  action  for  establishing  or 
modifying  the  reporting  and  information 
systems  to  satisfy  these  needs. 

•  Analyzes  a  broad  range  of 
information,  including  computer  stored 
data,  on  operations  performed  in 
support  of  the  Medicare  program; 
prepares  interpretive  reports  and 
recommendations  on  findings  to 
internal  bureau  components  for 
purposes  of  conducting  program  and 
performance  evaluations. 

•  Provides  overall  support  to  other 
staff  in  analyzing  and  interpreting 
program  and  operational  data  to  better 
understand  the  program. 

•  Provides  requirements  and 
specifications  for  the  design, 
development,  and  management  at  the 
national  level,  activities  required  to 
enhance  systems  for  improvement  of  the 
Medicare  eUgibiHty  systems,  Part  A  and 
Part  B  claims  processing  systems,  and 
the  Medicare  program  database. 

•  Provides  direction  and  guidance  to 
HCFA  staff  (central  office  and  regional) 
on  improving  contractor  systems. 

•  Prepares  systems  plans  and 
develops  policies  for  the  design, 
implementation,  and  evaluation  of 
shared  systems  and  standardized 
modules  for  use  by  Medicare  carriers, 
intermediaries,  and  hosts. 

•  Directs  the  design,  development 
testing,  and  implementation  of 
innovative  system  enhancements  to  the 
Common  Working  File  (CWF)  shared 
claims  processing  systems  resulting  in 
improvements  to  the  national  Medicare 
claims  payment  process. 

•  Provides  requirements  and 
specifications  for  the  development, 
implementation,  execution,  and 
monitoring  of  a  procedure  to  provide 
ongoing  testing  of  national  claims 
processing  and  information  system  to 
detect  flaws  in  the  operation  of 
software,  hardware,  and  related  ^ 
operations. 

•  Provides  requirements  and 
specifications  for  the  development  and 
implementation  of  systems  that  provide 
for  the  creation  and  maintenance  of 
databases  and  test  files  that  are  required 
to  conduct  comprehensive  system 
acceptance  testing  of  a  national  claims 
processing  and  information  system. 

(1)  Analysis  (FLGll) 

•  Provides  requirements  and 
specifications  for  the  design, 
establishment,  and  maintenance  of 
reporting  and  information  management 
systems  that  generate  data  reflecting  on 
Medicare  program  operations. 

•  Reviews  contractors'  reporting 
systems  for  consistency  and  the  ability 
to  transmit  the  required  information  and 
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prepares  the  appropriate  reporting 
requirements. 

•  Develops  the  specifications  for  an 
automated  operational  data  system  for 
Medicare. 

•  Prepares  recurring  reports  on  the 
status  and  trends  in  program 
administration  and  operational 
effectiveness. 

•  Provides  technical  assistance  to 
regional  offices  and  contractors  on 
reporting  requirements. 

•  Identifies  reporting  and  information 
needs  for  data  relating  to  Medicare 
contractor  operations  and  initiates 
appropriate  action  for  establishing  or 
modifying  the  reporting  and  information 
systems  to  satisfy  these  needs. 

•  Analyzes  a  broad  range  of 
information,  including  computer  stored 
data,  on  operations  performed  in 
support  of  the  Medicare  program; 
prepares  interpretive  reports  and 
recommendations  for  the  findings  to 
other  bureau  components  for  purposes 
of  conducting  program  and  performance 
evaluations. 

•  Provides  overall  support  to  other 
staff  in  analyzing  and  interpreting 
program  and  operational  data  to  better 
imderstand  the  program. 

•  Develops  and  publishes  national 
reports  on  Medicare  utiUzation  patterns 
by  procedure,  beneficiary,  etc. 

•  Analyzes  patterns  to  determine 
contractor  differences,  changes  in 
patterns,  relationships  between 
procedures,  etc. 

•  Serves  as  the  bureau  focal  point  for 
support  and  liaison  with  other  HCFA 
and  non-HCFA  components  involved  in 
data  and  information  analyses. 

•  Utilizes  the  National  Claims  History 
Database  to  analyze  and  compare 
utilization  patterns  and  to  assess 
national  trends  in  the  provision  of  care 
to  the  Medicare  population. 

•  Uses  statistical  databases  and 
applications  to  analyze,  evaluate,  and 
make  recommendations  towards 
improving  program  operations, 
including  operational  efficiency. 

•  Provides  statistical  support  to 
program  studies  and  to  analytical 
studies  throughout  the  bureau. 

•  Evaluates  and  monitors  proposals 
for  new  anal)rtic  methods  to  identify 
fraud,  abuse  and  over  utilization  from 
claims  data  (Medicare  Parts  A  and  B). 

•  Responds  to  ad-hoc  data  requests 
for  management  information  data. 

•  Acts  as  a  liaison  with  the  Bureau  of 
Data  Management  and  Strategy  staff  to 
enhance  data  available  to  BPO 
components. 

•  Directs  workgroups  to  promote  the 
continuous  improvement  in  the  use  of 
data  to  conduct  effective  analysis  in 
support  of  BPO  component  activities. 


•  Develops  procedures  and 
requirements  for  data  emalysis  in  the 
Medicare  Transaction  System 
environment. 

(2)  Operational  Systems  (FLG12) 

•  Prepares  systems  plans  and 
develops  policies  for  the  design, 
implementation,  and  evaluation  of 
shared  systems  and  standardized 
modules  for  use  by  Medicare  carriers, 
intermediaries,  and  hosts. 

•  Directs  the  design,  development 
testing  and  implementation  of 
innovative  system  enhancements  to  the 
Common  Working  File  (CWF)  shared 
claims  processing  systems  resulting  in 
improvements  to  the  national  Medicare 
claims  payment  process. 

•  Evaluates  HCFA-wide  systems 
plans  for  their  impact  on  functions 
related  to  Part  A  and  Part  B  of  Medicare. 

•  Integrates  systems  changes  within 
the  firamework  of  HCFA  poUdes,  goals, 
and  objectives  in  an  efficient  and  cost 
effective  manner  and  coordinates 
system  changes  with  other  HCFA 
components,  the  Social  Security 
Administration,  HCFA  regional  offices, 
provider  groups,  and  other  affected 
organizations. 

•  Provides  direction  to  the  national 
CWF  Maintenance  Contractor  and 
establishes  priorities  and  schedules  for 
all  changes  to  CWF  software  and 
procedures  and  monitors  progress  in  the 
release  of  these  changes  to  all  CWF 
users. 

•  Conducts  and  reviews  national 
system  impact  analysis  assessments 
relating  to  Medicare  legislative 
mandates  and  oversees  development  of 
CWF  specifications  for  national 
implementation  of  mandates. 

•  Develops  and  controls  activities 
^associated  with  the  development  of 
^standard  systems  and  standard  modules 

and  assists  other  HCFA  components  in 
preparing  contract  modifications 
associated  with  standard  systems 
activities. 

•  Develops,  monitors,  and  evaluates 
budgets  and  the  budget  forecasts  for 
CWF,  shared  systems,  and  other 
contractor  based  operations  including 
participation  in  long-range  procurement 
planning  support  to  procurement 
officials. 

•  Develops  comprehensive  systems 
security  instructions  in  the  Medicare 
Intermediary  and  Carrier  Manuals. 

•  Provides  regional  offices  with 
methods  of  reviews  of  contractor 
safeguards  which  include  providing 
checklists  for  such  initiatives  as 
contingency  planning  and  safeguarding 
the  integrity  of  the  Internal  Revenue 
Service  data  used  in  the  Medicare 
Secondary  Payer  data  match  and 


applying  internal  control  sampling 
techniques  to  make  sure  that  reviews 
have  been  performed  adequately. 

•  Prepares  quarterly  listings  of  all 
significant  tasks  for  carriers  and 
intermediaries  with  special  emphasis  on 
those  involving  standard  systems 
maintenance. 

(3)  Systems  Testing  (FLG13) 

•  Develops,  implements,  executes, 
and  monitors  a  procedure  to  provide 
ongoing  testing  of  national  claims 
processing  and  information  system  to 
detect  flaws  in  the  operation  of 
software,  hardware,  and  related 
operations. 

•  Develops  and  implements  systems 
that  provide  for  the  creation  and 
maintenance  of  databases  and  test  files 
that  are  required  to  conduct 
comprehensive  system  acceptance 
testing  of  a  national  claims  processing 
and  information  system. 

•  Develops  system  test  designs  and 
test  requirements  for  accomplishing 
system  testing  (hardware  and  software, 
etc.).  *« 

•  Designs,  develops,  and  maintains 
system  software  to  accomplish  testing 
requirements  and  processes. 

•  Performs  system  analyses  and 
studies  to  develop  testing  strategies, 
procedures,  and  methodologies. 

•  Develops  requirements  and 
monitors  implementation  of  corrective 
action  plans  for  claims  processing  and 
information  system  that  have  failed  to 
meet  HCFA  system  testing 
requirements. 

•  Develops  processes  to  monitor  the 
implementation  of  new  changed 
hardware  and  software  that  impact 
HCFA's  claims  processing  and 
information  system. 

•  Provides  training  and  technical 
guidance  to  regional  office  and 
contractor  staffs  for  implementing  and 
operating  national  programs  for 
assessing  system  testing  activities. 

•  Consults  and  maintains  working 
relations  with  contractors,  HCFA 
components,  and  outside  organizations 
for  effective  interchange  of  information 
and  resolution  of  problems. 

•  Plans,  develops,  tests,  and 
maintains  a  system  to  support  Medicare 
claim  and  remittance  electronic 
standardization  enforcement  and  other 
front-end  system  testing  activities. 

(4)  Systems  Design  (FLGl  4) 

•  Designs,  develops,  and  manages,  at 
the  national  level,  activities  required  to 
enhance  systems  for  improvement  of  the 
Medicare  eligibility  systems,  Part  A  and 
Part  B  claims  processing  systems,  and 
the  Medicare  program  database. 
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•  Provides  direction  and  guidance  to 
HCFA  staff  (central  office  and  regional) 
on  improving  contractor  systems. 

•  Designs,  develops,  and  manages  at 
the  national  level  activities  reqiiired  to 
support  the  acquisition,  establishment, 
and  operation  of  the  operating  sites  for 
the  Medicare  Transaction  System 
(MTS). 

•  Coordinates  and  plans  for  the 
establishment  of  a  test  facility  to  ensure 
the  system  fully  meets  expectations  of 
customers. 

•  Plans,  develops,  establishes,  and 
maintains  the  processes  necessary  to 
manage  all  levels  of  change  to  the  MTS. 

•  Plans,  coordinates,  and  supports 
activities  necessary  to  support  the 
ongoing  development  and  maintenance 
of  system  and  program  requirements  for 
the  MTS. 

•  Plans,  supports,  and  participates  in 
system  activities  to  support  transition  to 
MTS. 

•  Serves  as  a  technical  speciaUst  in 
the  data  telecommimications  field  and 
performs  a  broad  variety  of  systems, 
software  and  hardware  related  tasks  for 
major  networks  related  to  HCFA/BPO's 
nationwide  Medicare  claims  processing 
telecommimications  networks. 

•  Plans,  designs,  organizes,  and  leads 
studies  to  develop  long-range  Medicare 
operational  systems 
telecommunications  strategies  and 
advises  senior  program  managers  on 
applying  advances  in 
telecommimications  technologies  to  the 
Medicare  operational  systems. 

c.  Office  of  Benefits  Integrity  (FLG2) 

•  Oversees  the  administration  of 
Medicare  program  audit  and  payment 
management,  benefit  integrity,  Medicare 
Secondary  Payer  (MSP),  other 
overpayment  collections,  and  medical 
review. 

•  Plans  and  develops  methods  to 
improve  and  enhance  the  audit  and 
payment  management  functions  and 
maizes  recommendations  for 
improvements  in  the  management  of  the 
audit  program.  Analyzes  regulations, 
executive  orders,  policies,  and 
legislative  proposals  and  assesses  their 
financial  impact  on  the  audit  budget. 

•  Develops,  implements,  and 
maintains  programs  and  systems  to 
ensure  that  Medicare  benefits  are  paid 
within  the  meaning  of  applicable  law, 
regulations,  and  program  policy  and  to 
ensure  that  internal  or  external 
allegations  of  fraudulent  or  abusive 
behavior  are  promptly  acknowledged, 
developed,  and  disposed  of  including 
referral  to  the  Office  of  Inspector 
General. 

•  Directs  the  development  and 
issuance  of  specifications,  requirements, 


procedures,  forms,  and  instructional 
material  to  implement  and  maintain 
operational  systems  for  Part  A  and  Part 
B  medical  review  and  utilization 
analysis. 

•  [Develops  the  national  budget  for 
intermediary  and  carrier  payment 
safeguard  activities,  linking 
programmatic  expectations  with 
funding  requirements  and  available 
resources.  Implements  new  legislation 
impacting  on  payment  safeguard 
processes  and/or  Medicare  covered 
services. 

•  Supports  MSP  htigation  and  post 
pay  activities. 

•  Reviews  regional  office  and 
contractor  performance  in  determining 
the  correct  amount  of  provider, 
physician,  and  supplier  overpayments 
and  assists  contractors  in  negotiations 
related  to  the  acceptabiUty  of  techniques 
for  determining  the  amount  of  an 
overpayment  and  the  methods  of 
recovery. 

•  Prepares  cases  when  compromises 
are  not  appropriate  and  overpayments 
are  collectable  and  assists  the  HCFA 
Claims  Collection  Officer  in  preparing 
such  cases  for  disposition. 

•  Prepares  manual  instructions 
concerning  the  procedures  for  the 
recovery  of  provider,  physician,  and 
supplier  overpayments. 

•  Designs,  implements,  and  maintains 
a  Medicare  overpayment  tracking 
system. 

•  Conducts  in-depth  evaluations  of 
selected  programmatic  areas  to 
determine  whether  estabUshed  policy 
and  operational  criteria  are  effectively 
and  accurately  met. 

•  E)evelops  and  implements 
requirements  for  payment  safeguard 
activities  in  the  Medicare  Transaction 
System  environment. 

(1)  Medical  Review  (FLG21) 

•  Directs  the  development  and 
issuance  of  specifications,  requirements, 
procedures,  forms,  and  instructional 
material  to  implement  and  maintain 
operational  systems  for  carrier  and  fiscal 
intermediary  medical  review  and 
utilization  analysis. 

•  Reviews  proposed  payment  and 
coverage  policy  and  legislative 
proposals  to  evaluate  the  operational 
impact  on  the  Medical  Review  and 
Utilization  Review  (MR/UR)  program. 
Implements  new  legislation  affecting 
MR/UR  and  develops  program 
safeguards  for  new  and  revised 
procedures. 

•  Oversees  and  evaluates  contractor 
development  and  implementation  of 
local  medical  review  policy  and 
procedures.  Provides  support  to 
contractor  medical  directors  and 


develop  tools  and  instructions  that 
enhance  the  consistency  local  MR 
pohcy.  Coordinates  and  generally 
oversees  the  Carrier  Advisory 
Committee  activities. 

•  Assists  with  the  development  of 
contractor  performance  standards  to 
promote  improvement  and  assess  the 
effectiveness  of  the  contractor's  MR/UR 
program. 

•  Provides  technical  support  and 
assistance  to  bureau,  other  HCFA,  and 
non-HCFA  components.  Serves  as 
liaison  with  representatives  of  the 
health  care  industry  to  obtain  expert 
input,  promote  understanding  of  the 
MR/UR  program,  and  to  ensure  that 
HCFA's  processes  are  compatible  with 
health  practices. 

•  Recommends  legislative,  regulatory, 
and  programmatic  changes  to 
implement  utili2»tion  controls  in 
problematic  areas. 

•  Develops  the  national  budget  for 
intermediary  and  carrier  medical  review 
activities,  linking  programmatic 
expectations  with  funding  requirements. 

•  Develops  and  implements 
procedures  and  requirements  for 
medical  review  procedures  in  the 
Medicare  Transaction  System 
environment. 

•  Participates  in  the  development  of 
analytical  studies,  tools,  methodologies, 
etc.,  to  assist  in  identifying  patterns  and 
trends  in  health  care  utiUzation  that 
indicate  over  utiUzation  or  abuse. 

(2)  Program  Integrity  (FLG22) 

•  Develops,  implements,  and 
maintains  programs  and  systems  to 
ensure  that  Medicare  benefits  are  paid 
within  the  meaning  of  appUcable  law, 
regulations,  and  program  policy. 

•  Develops,  implements,  and 
maintains  programs  and  systems  to 
ensure  that  internal  or  external 
allegations  of  fraudulent  or  abusive 
behavior  against  the  Medicare  program 
are  promptly  acknowledged,  developed 
and  corrective  action  taken  including 
referral  to  Office  of  Inspector  General. 

•  Coordinates  the  development, 
budgeting,  and  institutionalization  of 
Medicare  dedicated  program  integrity 
units  in  Medicare  carriers  and  fiscal 
intermediaries  and  monitors  their 
activities.  Develop  regulations, 
legislative  proposals,  contract 
amendments,  and  operating  procedures 
for  these  units. 

•  Plans,  conducts,  and  evaluates 
studies  and  recommends  actions  aimed 
at  short  and  long-range  improvements  in 
methods  and  procedures,  legislative  and 
policy  proposals  to  prevent  and  detect 
fraud,  abuse,  waste,  and  other  violations 
of  billing  requirements  of  the  Medicare 
program. 
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•  Provides  bureau  liaison  with  the 
Office  of  Inspector  General,  the  Federal 
Bureau  of  Investigations,  and  the 
Department  of  Justice  on  program 
integrity  issues,  particularly  on  fraud 
and  abuse  issues  and  to  improve  the 
detection,  development,  and  referral  of 
fraud  cases.  Prepares  and  assists  in 
preparation  of  reports  to  Congress. 
Develops  and  monitors  relationships 
between  Medicare  contractors,  and  the 
State,  local  and  private  organizations, 
which  are  responsible  for  the  detection 
and  prevention  of  health  care  fraud 
including  Medicaid  State  Agencies  and 
fraud  units.  Ensures  sharing  of  fraud 
information. 

•  Directs  the  development  of 
analytical  studies,  tools,  and  other 
methodologies,  etc.,  to  detect  potential 
fraudulent  and  abusive  practices  and 
patterns  of  over  utilization. 

•  Develops  procedures  and 
requirements  for  program  integrity 
activities  in  Medicare  Transaction 
System  environment. 

•  Issues  national  Medicare  fr«ud 
alerts  to  notify  contractors  and  public  of 
fraudulent  schemes.  Coordinates  at 
national  level  the  review  of  proposed 
settlements  negotiated  by  Office  of  the 
Inspector  General,  AUSA. 

(3)  Audlt/CMP  (FLG23) 

•  Analyzes  regulations,  executive 
orders,  policies,  and  legislative 
proposals  and  assesses  their  financial 
impact  on  the  audit  budget.  Develops 
the  plan,  necessary  audit  programs, 
guidelines,  and  instructions  for  the 
implementation  of  current  and  futiue 
legislation,  regulations,  and  court 
orders. 

•  Plans  and  develops  methods  to 
improve  and  enhance  the  audit  function 
and  makes  recommendations  for 
improvements  in  management  of  the 
audit  {»t)gram.  This  includes  the 
identification  and  implementation  of 
ADP  programs  in  the  desk  review,  audit, 
and  settlement  activities. 

•  Develops  rationale  for  the  audit  and 
payment  management  portion  of  the 
current  and  future  national  contractor 
budgets;  monitors  return  ratios  for 
provider  audits  to  assure  maximum 
return  on  investment  expenditures. 

•  Reviews  and  analyzes  Contractor 
Auditing  and  Settlement  Reports  to 
determine  the  effectiveness  of  contractor 
audit  and  payment  performance  and 
compUance  with  established  audit 
guidelines,  priorities,  funding 
limitations,  and  workload  objectives. 

•  Researches  and  responds  to  all 
Office  of  Insp>ector  General  and  General 
Accounting  Office  reimbursement  and 
financial  audit  reports  and  studies. 
Prepares  position  papers  and  reports 


offering  alternative  methods  of 
resolution. 

•  Analyzes  System  Tracking  for  Audit 
and  Reimbursement  (STAR)  data  to 
assess  effectiveness  of  audit  policy  and 
procedures  and  contractors  compliance 
with  such  policy  and  procedures. 

•  Evaluates  contractor  requests  for 
supplemental  audit  and  payment 
management  funding  at  the  current 
operating  budget  level  and  makes 
recommendations  based  on  available 
funding  and  defined  program  objectives. 

•  Develops,  tests,  and  updates  desk 
reviews,  audit  guidelines,  and  audit 
programs  for  use  by  the  intermediaries 
to  ensure  that  program  objectives  are 
achieved.  Maintains  contact  with  fiscal 
intermediaries  through  the  regional 
office  for  resolution  of  audit  problems. 

•  Reviews  and  evaluates  existing 
audit  and  payment  revisions  with  other 
components  to  resolve  current  and 
prevent  potential  problems.  Analyzes 
and  comments  on  proposed  policy 
revisions,  regulations,  and  legislation 
regarding  provider  payments. 

•  Plans,  monitors,  reports  on,  and 
develops  guidelines  for  implementation 
of  legislative  special  audit  projects;  e.g., 
the  Wage  Data  Survey  mandated  by 
Section  4004  of  OBRA  and  the 
implementation  of  the  Capital 
Prospective  Payment  System. 

•  Manages  the  successful 
implementation  of  various  negotiated 
agreements,  court  orders,  special  project 
activities,  and  Blue  Cross/Blue  Shield 
Association  provider  audit  activities. 

•  Establishes  audit  protocols, 
priorities,  and  procedures  for  all 
intermediaries  to  follow  in  utilizing 
their  audit  resources. 

•  Assures  optimum  use  of  audit 
resources  through  the  ADP  processes. 

•  Directs  the  resolution  of  provider 
appeals  assigned  to  the  bureau. 
Analyzes  and  siunmarizes  the  puyment 
issues  and  recommends  a  coiu^e  of 
action. 

•  Develops  guideUnes  and  procedures 
for  identifying  appropriate  civil 
monetary  penalty  cases  under 
provisions  for  which  HCFA  has 
authority. 

•  Works  with  contractors  and 
regional  offices  to  document  and 
develop  specific  cases. 

•  Oversees  final  adjudication  of  cases 
and  collection  of  penalties. 

•  Negotiates  settlement  and 
compromises  of  selected  pienalty  cases. 

•  Develops  procedures  and 
requirements  for  audit  and 
reimbursement  activities  in  Medicare 
Transaction  System  environment. 


(4)  Overpayment  6-  MSP  Collections 
(FLG24) 

•  ENrects  the  nationwide 
administration  of  the  institutional  and 
physician/suppUer  (provider)  payment 
recovery  activity. 

•  Develops  regulations,  policies, 
procedures,  guidelines,  and 
recommendations  for  r^ional  offices 
and  HCFA  contractors  to  assure  timely 
aaid  acciuBte  provider  overpayment 
identification,  interest  assessment, 
collection,  and  reduction  of  incidences 
of  overpayment. 

•  Assures  that  the  accounting 
practices,  recovery  procedures,  and 
collection  activities  of  regional  offices 
and  contractors  properly  and 
sufficiently  implement  (with  respect  to 
providers)  the  overpayment  recovery 
pohcies,  procedures,  and  regulations  of 
HCFA.  the  Department  of  Health  and 
Human  Services,  the  General 
Accounting  Office,  the  Department  of 
Justice,  and  all  applicable  Federal 
statutes. 

•  Directs  regional  offices  and 
contractors  in  determining  the  correct 
amount  of  provider,  physician,  and 
supplier  overpayments  and  assists 
contractors  in  negotiations  related  to  the 
acceptabiUty  of  techniques  for 
determining  the  amount  of  an 
overpayment  and  the  methods  of 
recovery. 

•  Prepares  cases  when  compromises 
are  not  appropriate  and  overpayments 
are  collectable  and  assists  the  HCFA 
Claims  Collection  Officer  in  preparing 
such  cases  for  disposition. 

•  Prepares  manual  instructions 
concerning  the  procedures  for  the 
recovery  of  provider,  physician,  and 
suppUer  overpayment. 

•  Designs,  implements,  and  maintains 
a  Medicare  overpayment  tracking 
system. 

•  Develops  procedures  and  provides 
training  and  assistance  to  regional 
offices  for  the  review  and  evaluation  of 
the  institutional  provider,  physician, 
supplier,  and  beneficiary  overpayment 
recovery  and  third  party  systems. 

•  Enforces  Medicare  Secondary  Payer 
(MSP)  provisions  and  supports  MSP 
litigation  and  post  pay  activities. 
Monitors  regional  office  and  contractor 
operations  on  negotiation,  waiver,  and 
compromise  of  liability  settlements 
where  Medicare  has  a  claim  for  recovery 
of  prior  conditional  payments. 

•  Directs,  oversees,  and  manages  the 
contract  for  KS/HCFA/SSA  data  match 
activities.  Oversees  contractor  activities 
for  demands  and  collection  of  mistaken 
payments  identified  by  data  match. 

•  Oversees  regional  office  and 
contractor  identification  of  habiUty 
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situations  where  Medicare  has  an 
interest  in  collection  of  monies  paid  on 
behalf  of  a  Medicare  beneficiary. 

•  Develops  procedures  and 
requirements  for  MSP  and  other 
overpayment  activities  in  Medicare 
Transaction  System  environment. 

•  Coordinates  and  cooperates  with 
medical  review,  audit,  and  program 
integrity  units  on  use  of  overpayment 
recovery  as  a  payment  safeguard  tool 
and  to  coordinate  relationship  between 
established  overpayments  and  fraud 
cases. 

d.  Office  of  Program  Requirements 
(FLG3) 

•  Develops,  issues,  and  administers 
the  specifications.  requiren>ents, 
methods,  standards,  procedures,  and 
budget  guidelines  for  Medicare  claims 
processing  related  activities,  including 
detailed  definitions  of  the  relative 
responsibilities  of  providers, 
contractors.  HCFA.  other  third-party 
payers,  and  the  beneficiaries  of  the 
Medicare  program. 

•  Develops  specifications  and 
recommends  budget  necessary  for  more 
effective  methods  to  process  Medicare 
claims. 

•  Develops  and  maintains  standards, 
including  forms  and  electronic  formats, 
used  by  contractors  to  process  claims. 

Represents  the  Medicare  program 
before  the  health  care  industry  with 
regard  to  standards  for  administrative 
health  care  transactions. 

•  Develops  and  implements 
requirements  for  provider  enrollment  in 
the  Medicare  program  and  assiues  the 
safeguard  of  program  payments  through 
effective  enrollment  processes  and 
procedures. 

•  Ensures  effective  program 
compliance  in  areas  related  to  Medicare 
claims  processing  and  provider 
enrollment.  Implements  and  manages 
requirements  related  to  prohibited 
physician  referrals  and  provider  billings 
resulting  from  prohibited  referrals. 

•  Develops  and  implements 
procedures  for  capturing  information 
related  to  Medicare  Secondary  Payer 
situations  and  Medigap  insurance  to 
insure  appropriate  program  payment 
and  effective  coordination  of  claims 
information  with  other  insurers. 

•  Reviews  and  evaluates  the 
processes  and  procedures  used  in  the 
receipt,  review,  and  payment/denial  of 
Medicare  claims. 

•  Recommends  alternatives  to 
existing  processes  and  procedures,  as 
well  as,  methods  of  improvement. 

•  Manages  experiments  that 
incorporate  proposed  alternatives  to 
existing  processes  and  procedures.    * 


•  Coordinates  modifications  to 
existing  operational  procedures, 
contracts,  reporting  mechanisms,  and 
related  materials  as  required. 

•  Identifies  vulnerabilities  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditures 
(administrative  and  benefit). 

•  Conducts  in-depth  evaluations  of 
selected  programmatic  areas  to 
determine  whether  established  policy 
and  operational  criteria  are  effectively 
and  accurately  met. 

•  Maintains  liaison  with 
beneficiaries,  providers,  contractors, 
and  other  partners  for  purposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  partners 
are  considered. 

(1)  Institutional  Claims  Processing 
Requirements  (FLG31) 

•  Develops  and  issues  specifications, 
requirements,  procedures,  and 
instructional  material  to  process  claims 
from  Medicare  institutional  providers 
and  defines  their  appUcations  to  these 
providers  (hospitals,  skilled  nursing 
faciUties,  home  health  agencies, 
hospices,  rural  health  clinics, 
comprehensive  outpatient  rehabilitation 
facilities.  End  Stage  Renal  Disease 
facilities)  and  Medicare  contractors. 

•  Develops  and  issues  instructions 
for.  as  well  as  monitors,  implementation 
of  institutional  provider  pricers. 

•  Develops  applicable  bill  processing 
edits  for  contractors  and  the  Common 
Working  File  (CWF)  processing  of 
Medicare  provider  claims  and  works 
with  the  Office  of  Analysis  and  Systems 
to  implement  these  edits  at  contractor 
and  CWF  sites. 

•  Identifies  vulnerabilities  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditiures 
(administrative  and  benefit). 

•  Maintains  the  contractor/provider 
instructional  manuals  including  CWF 
interface  instructions  for  processing 
claims  from  Medicare  institutional 
providers. 

•  Implements  new  legislation 
impacting  on  the  provider  payment 
process. 

•  Reviews  proposed  policy, 
reimbursement,  and  legislative 
proposals  to  evaluate  the  operational 
impact  on  claims  processing  operations, 
including  the  development  of  cost 
estimates  for  the  implementation  of 
such  proposals. 

•  Maintains  liaison  vtdth 
representatives  of  the  health  care 


industry  to  ensure  that  HCFA  processes 
are  compatible  with  provider 
administration  practices. 

•  Maintains  liaison  with 
beneficiaries,  providers,  contractors, 
and  other  partners  for  purposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  partners 
are  considered. 

(2)  Practitioner  Claims  Processing 
Requirements  (FLG32) 

•  Develops  and  issues  specifications, 
requirements,  procedures,  and 
instructional  material  to  process  claims 
bom  physicians  and  other  independent 
medical  professionals  and  defines  their 
application  to  these  physicians  and 
other  independent  medical 
professionals  (Certified  Registered 
Niu^e  Anesthetists,  clinical 
psychologist  and  clinical  social 
workers)  as  well  as  Medicare  contractors 
and  beneficiaries. 

•  Develops  and  issues  instructions 
for,  as  well  as  monitors,  implementation 
of  practitioner  provider  pricers. 

•  Develops  appUcable  bill  processing 
edits  for  contractor  and  Common 
Working  File  (CWF)  processing  of 
claims  from  physicians  and  other 
indep>endent  medical  professionals. 
Coordinates  with  the  Office  of  Analysis 
and  Systems  to  implement  these 
changes  at  contractors. 

•  Identifies  vulnerabihties  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditiues 
(administrative  and  benefit). 

•  Maintains  the  contractor/provider 
instructional  manuals  including  CWF 
interface  instructions  for  processing 
bills  from  physicians  and  other 
independent  medical  professionals 
contractor  payment  program  for 
physicians  and  other  independent 
medical  professionals. 

•  Reviews  proposed  changes  in 
Medicare  poUcy,  regulations,  and  law  to 
evaluate  the  operational  impact  on 
practitioner  claims  processing 
operations  including  the  development 
of  cost  estimates  for  the  implementation 
of  such  proposals. 

•  Maintains  Uaison  with 
representatives  of  the  health  care 
industry  to  ensure  that  HCFA  processes 
are  compatible  with  professional 
medical  field  administrative  practices. 

•  Maintains  Uaison  with 
beneficiaries,  providers,  contractors, 
and  other  partners  for  purposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  p)artners 
are  considered. 
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[3]  Supplier  Claims  Processing 
Requirements  (FLG33) 

•  Develops  and  issues  specifications, 
requirements,  procedures,  and 
instructional  material  to  process  claims 
fit)m  Medicare  suppliers  of  services  and 
defines  their  applications  to  these 
suppliers  (durable  medical  equipment, 
ambulance,  labs,  orthotics  and 
prosthetics,  oxygen  and  parental  and 
enteral  nutrition).  Medicare  contractors, 
and  beneficiaries. 

•  Develops  and  issues  instructions 
for,  as  well  as  monitors,  implementation 
of  supplier  provider  pricers. 

•  Develc^s  applicable  processing 
edits  for  contractor  and  Common 
Working  File  (CWF)  processing  of 
claims  from  physicians  and  other 
independent  medical  professionals. 
Coordinates  with  the  Office  of  Analysis 
and  Systems  to  implement  these 
changes  at  contractors. 

•  Identifies  vulnerabilities  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditvros 
(administrative  and  benefit). 

•  Maintains  the  contractor/provider 
instructional  manuals  including  CWF 
interface  instructions  for  processing 
bills  from  physicians  and  other 
independent  medical  professionals. 

•  Implements  new  ^gislation 
impacting  on  the  contractor  payment 
program  for  physicians  and  other 
independent  medical  professionals. 

•  Reviews  proposed  f)olicy, 
reimbursement,  and  legislative 
proposals  to  evaluate  the  operational 
impact  on  supplier  claims  processing 
operations  including  the  development 
of  cost  estimates  for  implementation  of 
such  proposals. 

•  Maintains  liaison  with 
representatives  of  the  health  care 
industry  to  ensure  that  HCFA  processes 
are  compatible  with  the  professional 
medical  field  administrative  practices. 

•  Maintains  liaison  with 
beneficiaries,  providers,  contractors, 
and  other  partners  for  purposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  partners 
are  considwed. 

(4)  Standards  Setting  (FLG34) 

•  Develops  and  issues  specifications, 
requirements,  procedures,  and 
instructional  material  related  to 
electronic  formats  for  claims,  electronic 
funds  transfer,  remittance  advice, 
eligibility,  coordination  of  benefits,  and 
any  other  claims  processing  items 
related  to  electronic  transactions. 

•  Develops  and  maintains  billing 
forms  and  formats  used  by  contractors 


including  the  HCFA-1450  (UB-82)  and 
the  HCFA-1500. 

•  Develops,  monitors,  and  approves 
all  aspects  of  the  notice  of  utilization. 

•  Develops  programs  to  promote 
acceptance  and  usage  of  electronic 
claims  processing,  electronic  funds 
transfer,  and  electronic  remittance 
advice. 

•  Coordinates  with  stakeholders 
(providers,  contractors,  and  HCFA 
components)  to  develop  standardized 
data  content  for  paper  and  electronic 
administrative  transactions,  such  as 
claims,  attachments,  remittance  advice, 
and  eligibility  inquiries. 

•  Serves  as  BPO  focal  point  with  the 
American  National  Standards  Institute 
(ANSI)  on  electronic  information 
formats  used  by  the  health  insiuance 
industry. 

•  Represents  HCFA  at  the  National 
Uniform  Billing  Committee  and  other 
established  standards  organizations  to 
asqertain  that  HCFA's  requirements  are 
mdt. 

•  Reviews  proposed  changes  in 
Medicare  poUcy,  regulations,  and  law  to 
evaluate  the  operational  impact  on 
claims  processing  activities,  including 
the  development  of  cost  estimates  for 
the  implementation  of  such  proposals. 

•  Maintains  liaison  with 
beneficiaries,  providers,  contractore, 
and  other  ]>artners  for  piuposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  partnera 
are  considered. 

•  Identifies  vulnerabilities  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditures 
(administrative  and  benefit). 

(5)  Provider  Enrollment  (FLG35) 

•  Develops  and  issues  specifications, 
requirements,  procediues,  and 
instructional  material  for  provider 
enrollment  and  enumeration.  Provides 
for  the  maintenance  of  the  provider  data 
base. 

•  Develops  and  issues  general 
provider  operating  policy  and 
procedures  for  the  processing  of 
Medicare  claims  that  relate  to  any  facet 
of  provider  applications  and 
enumeration  of  provider  applicants 
including  standardizing  the  format(s), 
identifying  data  to  be  furnished  by 
providers,  and  contractor  validation/ 
verification  of  application  data 
submitted  by  non-institutional 
providers. 

f  Develops  applicable  bill  processing 
edits  for  contractor  and  Common 
Working  File  (CWF)  processing  of 
claims  from  Medicare  providers. 


•  Develops  budget  guidelines  and 
cost  estimates  for  Medicare  claims 
processing  activities. 

•  Develops  instructions  and 
maintains  the  contractor  and  provider 
instructional  manuals  applicable  to 
provider  enrollment,  enumeration,  and 
requirements. 

•  Oversees  the  National  Supplier 
Clearinghouse  and  the  Uniform  Provider 
Identification  Number  (UPIN)  Registry 
activities  which  include  monitoring 
carrier  ongoing  maintenance  of  UPIN 
Registry,  managing  the  printing  of  UPIN 
Directory,  and  overseeing  UPIN  data 
cleanup  to  resolve  issues  involving 
missing/discrepant  UPIN  data. 

•  Works  with  the  Bureau  of  Data 
Management  and  Strategy  in  developing 
and  implementing  the  National  Provider 
File  and  enumerating  providers  with  the 
National  Provider  Identifier. 

•  Reviews  proposed  changes  in 
Medicare  policy,  regulations,  and  law  to 
evaluate  the  operational  impact  on 
provider  qualification  and  enumeration 
including  the  development  of  cost 
estimates  for  the  implementation  of 
such  proposals. 

•  Maintains  liaison  wdth 
representatives  of  the  health  care 
industry  to  ensure  that  HCFA  processes 
are  compatible  with  their  administrative 
practices. 

•  •  Maintains  liaison  with  providere, 
contractors,  and  other  partners  for 
purposes  of  ensuring  that  continuous 
improvements  are  made  to  HCFA 
processes  and  that  the  interests  of  ' 
customere  and  partners  are  considered. 

•  Identifies  vulnerabilities  in 
Medicare  claims  processing 
requirements  and  implements 
instructions  and  guidelines  for 
safeguarding  program  expenditures 
(administrative  and  benefit). 

(6)  Benefit  Coordination  (FLG36) 

•  Develops,  implements,  and 
administers  Medicare  Secondary  Payer 
(MSP)  operational  pohcy  for 
coordinating  Medicare  benefits  with 
other  health  insurance  benefits. 
Analyzes  and  evaluates  specific 
operating  policy  and  procedural 
problems  in  the  benefit  coordination 
program  and  initiates  proposals  to  better 
achieve  program  objectives  as  they 
relate  to  claims  processing. 

•  Develops  applicable  bill  processing 
edits  for  contractors  and  the  Common 
Working  File  (CWF)  for  application  of 
MSP  claim  processing  policy  and  works 
writh  the  Office  of  Analysis  and  Systems 
to  implement  these  edits  at  contractor 
and  CWF  sites. 

•  Develops,  implements,  and 
admtnistera  Medigap  operational  policy 
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(Section  1882  of  the  Social  Security 
Act). 

•  Develops  and  implements  a  unique 
national  payer  identifier. 

•  Maintains  the  contractor  and 
provider  instructional  manuals 
including  CWF  interface  instructions  for 
MSP  claims  processing  policy. 

•  Implements  new  legislation 
impacting  on  the  provider  MSP 
payment  process. 

•  Plans  and  directs  operational 
liaison  and  outreach  activities  including 
public  relations,  publications, 
conferences,  and  presentations. 

•  Participates  in  the  design, 
performance,  and  analysis  of 
evaluations  of  contractor  MSP  pre-pay 
performance  assessment. 

•  Analyzes  State  laws  and  regulations 
for  Medicare  supplemental  health 
insujance  to  ensure  compliance  with 
Section  1882  of  the  Social  Security  Act. 
Prepares  recommendations  regarding 
approval  or  disapproval,  or  other 
appropriate  actions,  to  the  appropriate 
HCFA  official. 

•  Develops  national  MSB  budget  and 
annual  performance  objectives  for  pre- 
pay activities.  Analyzes  contractors' 
MSP  expenditures  and  goal 
performance. 

•  Reviews  proposed  changes  in 
Medicare  policy,  regulations,  and  law  to 
evaluate  the  operational  impact  on 
claims  processing  activities  related  to 
MSP  and  Medigap  including  the 
development  of  cost  estimates  for  the 
implementation  of  such  proposals. 

•  Maintains  liaison  with 
representatives  of  the  health  care 
industry  to  ensure  that  HCFA  processes 
are  compatible  with  provider 
administration  practices. 

•  Maintains  uaison  with 
beneficiaries,  providers,  contractors, 
and  other  partners  for  purposes  of 
ensuring  that  continuous  improvements 
are  made  to  HCFA  processes  and  that 
the  interests  of  customers  and  partners 
are  considered. 

e.  Office  of  Contract  Administration 
(FLG4) 

•  Administers  contracts  with  private 
organizations  to  perform  various  aspects 
of  Medicare  program  operations. 

•  Develops,  negotiates,  maintains, 
and  modifies  primary  contracts  and 
agreements  with  intermediaries, 
carriers,  and  other  organizations 
authorized  under  Title  XVm  of  the 
Social  Security  Act. 

•  Provides  direction  and  guidance  to 
central  office  and  regional  office  staff  on 
Medicare  intermediary  and  carrier 
contracts  and  procurement  activities. 

•  Establishes  policies  and  procedures 
to  be  used  by  Medicare  intermediary 


and  carrier  contractors  in  the 
prociu«ment  of  personnel,  equipment, 
facilities  management,  software,  and 
other  services. 

•  Establishes  financial  management 
policies  and  procedures  by  which 
Medicare  contractors  prepare  and 
submit  periodic  budget  estimates. 

•  In  consultation  with  other  HCFA 
and  bureau  components,  develops  and 
negotiates  the  national  budget  for 
Medicare  contractors. 

•  Controls  and  manages  the  Medicare 
cash  flow  and  related  banking  activities. 
Monitors  benefit  payment  expenditiu«s. 

•  Reviews  periodic  contractor 
expenditure  reports  to  evaluate 
Medicare  budget  execution  and 
determines  the  allowability  of  costs. 
Prepares  analysis  of  Medicare 
intermediary  and  carrier  expenditure 
trends  and  patterns. 

•  Serves  as  bureau-wide  support  for 
participation  in  agency  and  department 
strategic  planning  and  information 
resource  management  planning. 
Evaluates  Medicare  operational 
contracting  arrangements,  formulates 
recommendations  for  improvements, 
and  develops  appropriate 
implementation  plans. 

•  Develops  plans  for  possible 
transitions  between  new  and  cvuxent 
contractors  and  manages  transition 
activities  in  coordination  with  the 
regional  offices  and  HCFA  components. 
Evaluates  the  impact  of  contractor 
transitions  on  HCFA's  customers  and 
strives  for  process  improvements  and 
responsiveness  to  customer  needs. 

•  Plans,  develops,  and  directs 
Medicare  intermediary  and  carrier 
operating  contracting  experiments. 

•  Makes  recommendations  to  agency 
management  on  proposed  contract 
management  actions  for  Medicare 
contractors  determined  to  have  serious 
performance  deficiencies. 

•  Develops,  implements,  and 
monitors  national  performance 
evaluation  programs  to  assess  and 
improve  overall  effectiveness  and 
quality  of  Medicare  contractor 
operations. 

(1)  Acquisitions  and  Contracts  (FLG41) 

•  Develops,  maintains,  negotiates, 
and  modifies  all  agreements  with 
intermediaries  and  contracts  with 
carriere,  as  authorized  imder  Title  XVIII 
of  the  Social  Security  Act,  and  related 
contracts  necessary  to  the  Medicare 
program. 

•  Develops  procedures  for  the  award, 
non-renewal,  termination,  extension, 
and  amendment  of  Medicare  contracts. 

•  Represents  the  Contracting  Officer 
in  processing  contractor  claims  resulting 
from  changes  in  contract  requirements 


and  litigation  activities  related  to 
contract  disputes  or  protests  involving 
selection  or  non-selection  of  contractore. 

•  Directs  contract-related  surveys 
requested  by  both  the  Executive  and 
Legislative  Branches  of  the  Federal 
Government. 

•  Directs,  coordinates,  and  serves  as 
the  HCFA  resource  in  regard  to 
technical  contracting  and  procurement 
issues  and  maintains  oversight  on 
regional  activity  regarding  Medicare 
contracting. 

•  Reviews  contractors'  requests  for 
change  orders  and  adjustments  in  price, 
determines  where  liquidated  damages 
should  be  assessed  against  contractor, 
and  takes  appropriate  action. 

•  Develops  Medicare  acquisition 
policy,  providing  technical  acquisition 
guidance,  and  maintains  Medicare 
contractor  procurement  procedures. 

•  Serves  as  bureau  coordinator  with 
the  Office  of  Research  and 
Demonstration  on  demonstration 
projects  that  impact  Medicare  contractor 
operations. 

•  Serves  as  the  bureau  focal  point  on 
the  Small  and  Disadvantaged  Business 
Subcontracting  Program  (SADBUS) 
requirements.  Reviews  and  approves 
contractors'  SADBUS  plans  and 
oversees  related  regional  office 
monitoring. 

•  Provides  liaison  with  contractor 
management. 

(2)  Financial  Management  (FLG42) 

•  Provides  leadership  in  developing, 
implementing,  and  evaluating  policies 
and  procedures  for  the  Medicare 
contractor  budget  formulation  and 
execution  process. 

•  Formulates  and  approves  the 
national  budget  for  Medicare  contractor 
administrative  costs. 

•  Develops,  implements,  and 
monitors  cash  management  letter-of- 
credit  procedures  for  contractors  and 
servicing  banks. 

•  Develops,  implements,  and 
monitora  fimd  control  for  the  Medicare 
contractor  administrative  costs. 

•  Sets  requirements  and  procedures 
for  contractore  and  regional  offices  to 
prepare  and  submit  periodic  budget 
estimates  and  reports. 

•  Participates  and/or  monitore 
negotiations  and  approval  of  all  budgets 
and  budget  adjustments.  Reviews 
periodic  contractor  expenditure  reports 
to  evaluate  budget  execution  and  to 
determine  the  appropriateness  of  costs. 

•  Designs,  maintains,  and  as 
necessary,  prepares  specifications  to 
revise  the  Contractor  Administrative 
Budget  and  Financial  Management 
System. 

•  Analyzes  contractor  administrative 
cost  data  and  trends. 
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•  Directs  and  prepares  instructions  to 
guide  regional  office  performance  to 
assure  consistency  implementation  of 
financial  policy. 

•  Develops  procedures  and  monitors 
regional  office  actions  related  to  the 
contractor  administrative  cost 
settlement  process,  interprets  cost 
principles,  and  makes  recommendations 
on  final  determinations  of  allowabiUty 
of  costs. 

•  Develops,  implements,  and 
monitors  a  process  for  reporting 
Medicare  benefit  payments. 

•  Develops  and  maintains  poUcy, 
procedures,  and  systems  for  contractor 
reporting  consistent  with  the  Chief 
Financial  Officer's  Act. 

(3)  Transition  Management  (FLG43) 

•  Manages,  monitors,  and  provides 
oversight  of  contractor  transition 
activities  including  replacement  of 
departing  contractors  and  the  resulting 
transfer  of  workload,  major  pre- 
Medicare  Transaction  System  (MTS) 
electronic  data  processing  (EDP) 
systems  conversions,  functional  re- 
alignments, geographic  workload  carve- 
outs,  and  MTS  operating  site  transitions, 
in  coordination  with  the  regional 
offices. 

•  Develops  and  implements 
contingency  plans  including 
replacement  strategies  for  contractors  at 
risk  of  leaving  the  Medicare  program. 

•  Evaluates  implementation 
proposals  associated  with  contractor 
transitions,  major  pre-MTS  EDP  systems 
transitions,  functional  re-alignments, 
geographic  workload  carve-outs.  and 
MTS  operating  site  readiness  testing  and 
transitions. 

•  Provides  technical  expertise  and 
support  to  HCFA  centi^l  and  regional 
office  staffs  regarding  transition 
activities. 

•  Evaluates  the  impact  of  transitions 
on  HCFA's  customers  and  stilves  for 
continuous  process  improveraents.and 
responsiveness  to  customer  needs. 

•  Incorporates  current  procurement 
and  operating  policy  as  well  as  lessons 
learned  from  prior  transitions  into  the 
Transition  Handbook. 

•  Conducts  training  for  central  and 
regional  office  staff  on  successful 
transition  management  and  monitoring 
techniques  and  strategies. 

(4)  Contract  Management  (FLG44) 

•  Works  in  partnership  with  regional 
offices,  central  office  components,  and 
Medicare  customers  in  identifying  and 
arriving  at  proposed  performance 
expectations  of  Medicare  contractors. 

•  Develops,  implements,  and 
monitors  national  performance 
evaluation  programs  to  assess  and 


improve  the  overall  effectiveness  and 
quality  of  Medicare  contractor 
operations. 

•  Develops,  conducts,  directs,  and 
monitors  HCFA  operational 
component(s)  participation  in  quality 
assurance  reviews  and  studies  of 
selected  areas  of  contractor  operations. 

•  Initiates,  interprets,  evaluates,  and 
maintains  data  on  each  Medicare 
contractor  in  terms  of  compliance  with 
performance  requirements  and 
expectations. 

•  Analyzes  information  and  data  on 
inaccurate  or  inconsistent  Medicare 
contractor  performance  and  reviews  and 
approves  corrective  action  planning  and 
monitoring  including,  where  applicable, 
recovery  of  any  misspent  Trust  Fund 
dollars. 

•  In  response  to  program  needs, 
works  in  cooperation  with  other  HCFA 
components  to  design,  develop,  and 
conduct  special  internal/external 
reviews,  studies,  projects  and/or  siuveys 
which  have  an  impact  on  contractor 
performance  evaluation  (includes 
development  and  implementation  of  the 
Medicare  Transaction  System). 

•  Reviews  program  instructions  and 
evaluates  policy  and  operations  to 
improve  Medicare  program  operations 
and  implement  policy  and  legislative 
directives. 

•  Provides  information  and  makes 
recommendations  to  HCFA  management 
concerning  proposed  contract 
management  actions  for  Medicare 
contractors  determined  to  have  serious 
performance  deficiencies. 

•  Designs  and  develops  oversight 
requirements  for  Medicare  contractors 
to  assess  their  internal  controls  for 
assuring  effective  safeguard  of  program 
expenditures  infompUance  with  the 
Federal  Managers'  Fiscal  Integrity  Act. 

•  Advises  contractors  on  wealoiesses 
identified  in  their  internal  controls  and 
provides  guidance  on  corrective  action. 

•  Develops  proposals  and  conducts 
needed  analysis  for  benchmarking 
strategies  for  the  Medicare  Transaction 
System. 

(5)  Planning  (FLG45) 

•  Provides  support  to  HCFA  staff  in 
identifying  opportunities  for  the 
achievement  of  Medicare  program 
improvements  and  efficiencies  through 
innovation  in  infrastructure  support; 
including  contracting,  technology,  and 
information  resources. 

•  Provides  bureau-wide  guidance  and 
provides  planning  support  for  those 
program  office  initiatives  that  relate  to 
strategic  planning  and  information 
resource  planning  objectives. 

•  Evaluates  Medicare  operational 
contracting  arrangements,  including 


provision  of  information  and 
technological  support,  formulates 
recommendations  for  improvements  and 
develops  appropriate  implementation 
plans. 

•  Evaluates  contractor  configurations 
and  recommends  contracting 
arrangements  to  perform  or  support 
specific  functions  or  to  serve  in 
specified  geographic  areas. 

•  Provides  planning  assistance  to 
HCFA  staff  in  developing  operational 
and  contracting  experiments  to  achieve 
program  improvements  and  efficiencies. 

f.  Office  of  Customer  Communications 
(FLG5) 

•  Serves  as  the  primary  bureau  focal 
point  for  various  Agency-wide 
communication  programs  dealing  with 
direct  interaction  with  our  customers, 
e.g.  beneficiary  provider  groups, 
regional  offices,  carriers,  and  fiscal 
intermediaries. 

•  Serves  as  the  primary  focal  point  for 
the  bureau  on  operational  as  well  as 
administrative  inquiries  including 
telephone  inquiries  &t)m  Presidential 
staffs,  congressional  offices,  other 
government  agencies,  private 
institutions,  and  individuals  seeking 
information  concerning  the  various 
regulations  and  policies  related  to  the 
administration  of  the  Medicare  program. 

•  Plans,  develops,  and  issues 
operating  poHcy,  specifications, 
procediual  requirements,  and  other 
materials  to  implement,  maintain,  and 
oversee  the  appeals  process  for 
Medicare  Part  A  and  Part  B  claims. 
Issues  instructions  to  regional  offices  as 
well  as  intermediaries  and  carriers. 

•  Plans,  directs,  and  issues 
operational  policy  and  procedures  for 
the  establishment  and  maintenance  of 
premium  billing  and  collection  and 
Medicare  entitlement  activities. 

•  Develops  standard  language  for  use 
by  Medicare  contractors  ip 
communicating  with  beneficiaries  and 
providers. 

•  Coordinates  poUcy  and  procedures 
concerning  Privacy  Act  and  Freedom  of 
Information  Act  issues. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  issuances 
required  to  meet  the  instructional  and 
informational  needs  of  providers, 
contractors.  State  agencies,  regional 
offices,  Peer  Review  Organizations,  the 
Social  Security  Administration,  and 
other  audiences  directly  involved  in  the 
administration  of  HCFA  programs. 

•  Participates  in  Medicare 
Transaction  System  workgroups  and 
reviews  deliverables  that  impact  on  the 
Office  of  Customer  Communications 
program  functions. 
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•  Serves  as  bureau  lead  on  special 
communications  projects  and  serves  as 
bureau  focal  point  for  agency-wide 
communications  initiatives. 

•  Serves  as  bureau  focal  point  on 
interaction  with  the  Social  Security 
Administration  relative  to  Medicare 
program  operational  issues. 

(1)  Appeals  (FLG51) 

•  Plans,  develops,  and  issues 
operating  policy,  specifications, 
procedural  requirements,  and  other 
materials  to  implement,  maintain,  or 
refine  the  appeals  process  for  Part  A  and 
Part  B  claims.  This  includes  instructions 
to  the  regional  offices  as  well  as 
intermediaries  and  carriers. 

•  Plans,  conducts,  and  evaluates 
studies  and  implements  changes  to 
streamline  and  make  more  effective  the 
appeals  process. 

•  Develops,  plans,  implements,  and 
oversees  procedures  and  activities  to 
reduce  unnecessary  appeals. 

•  Reviews  proposed  poUcy. 
reimbursement,  and  legislative 
proposals  to  evaluate  the  operational 
impact  of  such  proposals  on  the  appeals 
process  for  Part  A  and  Part  B  claims. 

•  Evaluates  and  makes 
recommendations  concerning  the 
impact  of  claims  processing  policy  and 
procedures  on  appeals.  Evaluates 
impact  of  the  appeals  program  on 
Medicare  claims. 

•  Identifies  management's 
information  needs  for  data  relating  to 
Administrative  Law  Judge's  (ALJ) 
decisions  concerning  both  Part  A  and  B 
claims  and  initiates  appropriate  actions 
for  establishing  or  modifyhig  the 
reporting  and  information  systems  to 
satisfy  these  needs  (i.e.,  AL)  database, 
reversal  reports,  decision  reports,  etc.). 

•  Implements  new  legislation 
impacting  on  the  appeals  process. 

•  Maintains  liaison  with  Part  A  and 
Part  B  contractors.  HCFA  components, 
and  all  other  customers  (including 
beneficiaries,  institutional  providers, 
physicians/suppliers,  and  advocacy 
groups)  which  use  and  implement  the 
appeals  process. 

•  Provides  direction  to  regional 
offices  and  contractors  (including 
Hearing  Officers)  on  appeals  procedures 
and  in  developing  solutions  to  specific 
appeals  issues  as  they  arise  during 
contractor  processing  of  claims  or 
appeals  (or  during  Social  Security 
Administration  (SSA),  Office  of  Hearing 
and  Appeals  processing  of  appeals). 

•  Participates  in  cross-functional 
efforts  with  claims  processing  and 
particularly  with  benefits  integrity 
efforts  for  medical  review, 
overpayments,  and  some  aspects  of 
&Bud  and  abuse. 


•  Participates  in  the  budgeting  for 
and  monitoring  of  the  appeals  process. 

•  Acts  as  HCTA's  Uaison  with  SSA's 
Office  of  Hearings  and  Appeals  (ALJ 
level  and  Appeals  Coimcil  level)  to 
resolve  issues  affecting  the  Medicare 
appeals  process. 

•  Maintains  and  evaluates  data  on  the 
volume  and  qualitative  aspects  of  the 
appeals  process. 

•  Participates  in  the  development  of 
requirements,  design,  and 
implementation  of  appeals  activities  in 
the  Medicare  Transaction  System 
environment. 

(2)  Entitlement  &■  Premium  Billing 
(FLG52) 

•  Plans,  develops,  and  issues 
operational  policy,  specifications, 
requirements,  procedures,  and 
instructional  material  for  the 
establishment  and  maintenance  of  three 
major  systems:  Enrollment  Database 
(EDB)  for  Medicare  Entitlement, 
Separate  Operations  for  Billing, 
EntiUement,  and  Remittances  (SOBER) 
for  direct  billed  beneficiaries,  and  the 
SMI  and  HI  Premium  Accounting 
Collection  and  Enrollment  System 
(SPACE)  for  third-party  arrangements 
for  States,  the  Office  of  Personnel 
Management  (OPM).  and  formal  groups. 

•  Plans,  develops,  issues  operational 
policies,  systems  specifications,  systems 
requirements,  proosdures  and 
instructional  material  to  administer  the 
Medicare  Lock-box  premium  collection 
operations  for  the  direct  billing 
operation  and  premium  collections 
autiiorized  by  State  Buy-In  agreements, 
formal  third-party  group  arrangements, 
and  OPM. 

•  Develops  contracts  and  negotiates 
agreements  and  modifications  to 
efficiently  administer  the  collection 
activities  of  the  direct  biUing  operations 
and  production  of  the  Carrier  Alphabet 
State  File  and  Beneficiary  State  File 
(CASF/BEST)  for  conti^ctors.  Peer 
Review  Organizations,  Railroad 
Retirement  Board,  and  State  agencies. 

•  Maintains  liaison  and  works  closely 
with  the  Social  Security  Administration 
(SSA)  operational  components,  HCFA 
central  and  regional  office  components, 
State  Agencies,  the  Railroad  Retirement 
Board,  and  third-party  groups  on 
premium  collection  issues  and 
beneficiary  services  related  matters. 

•  Maintains  liaison  activities  and 
works  closely  with  SSA  components, 
HCFA  components.  Medicare 
contractors,  and  the  Railroad  Retirement 
Board  on  entitlement  issues, 

•  Resolves  entitlement  problems  that 
cannot  be  done  by  the  regional  offices. 
Monitors  the  process  and  develops 
procedures  for  issuing  and  reissuing 


health  insurance  (HI)  cards  and 
monitors  the  Bureau  of  Data 
Management  and  Strategy  (BDMS) 
records  maintenance  and  correction. 

•  Oversees  and  reviews  the 
processing  of  voluntary  withdrawals, 
the  identification  of  entitlement 
problems  fix>m  the  Medicare  claim 
process  and  the  Common  Working  File, 
and  the  process  of  providing  direct 
input  facilities  with  the  date  of  death, 
name,  and  rejects  from  field  offices. 
Develops  SSA  district  office  instructions 
on  entitlement.  HI  cards,  withdrawals, 
and  premiums. 

•  Resolves  premium  billing  and 
collection  problems  for  States.  OPM,  the 
Railroad  Retirement  Board,  third- party 
groups,  and  beneficiaries  in  direct 
billing  status. 

•  Provides  training  and  technical 
assistance  to  HCFA  regional  and  central 
office  personnel.  State  Agencies,  and 
SSA  personnel  on  enrollment, 
entitlement,  HI  cards,  and  premium 
billing  and  collection  activities. 

•  Plans,  conducts,  and  evaluates 
studies  to  improve  systems  methods  and 
procedures  pertaining  to  entitlement 
and  premium  collections. 

•  Develops,  analyses,  and 
recommends  legislative  and  policy 
proposals  pertaining  to  entitlement  and 
premium  collection  issues. 

•  Validates  BDMS  initiated  systems 
chapges  in  entitlement. 

(3)  Issuances  (FLG53) 

•  Plans,  directs,  develops  and 
coordinates  the  preparation  of  manuals 
and  other  instructional  materials  to 
meet  the  instructional  and  informational 
needs  of  contractors,  providers.  State 
agencies,  regional  offices.  Peer  Review 
(>ganizations,  the  Social  Security 
Administration,  and  other  audiences 
directly  involved  in  the  administration 
of  the  Medicare  and  Medicaid  programs. 

•  Prepares  and  coordinates 
preparation  of  written  documents  that 
assists  the  Director,  Bureau  of  Program 
Operations,  in  resolving  program  and 
administrative  policy  issues. 

•  Manages  the  HCFA-wide  system  for 
developing  instructions,  setting 
instructions  priorities,  and  coordinating 
work  schedules  related  to  instructions. 

•  Maintains  an  ongoing  review 
system,  including  clearance  of 
instructions,  to  ensure  clarity  and 
consistency.  Identifies  instructional 
needs  and  initiates  development  of 
instructions  by  HCFA  components. 

•  Reviews  instructional  materials 
prepared  by  regional  offices, 
contractors,  and  others  that  impact  on 
HCFA  instructions  for  conformance 
with  national  policies  and  procedures. 
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•  Represents  HCJ'A  on  issues 
involving  instructions  issued  by  the 
Social  Security  Administration  and  the 
Office  of  the  Inspector  General  deaUng 
with  the  Medicare  and  Medicaid 
programs. 

•  Initiates  and  develops  plans  for 
changes  to  the  manual  issuances  system 
as  it  is  impacted  by  the  Medicare 
Transaction  System. 

•  Prepares  the  quarterly  Federal 
Register  notice  of  instructional  and 
informational  materials  issued  by 
HCFA. 

•  Manages  the  manual  issuances 
database  (Text  Information  Management 
System)  and  the  preparation  of  manual 
issuance  database  material  for 
production  of  CI>-ROM. 

(4)  Medicare  Customer  Assistance 
(FLG54) 

•  Develops  and  coordinates  responses 
to  all  inquiries,  both  written  and 
telephone,  directed  to  the  Bureau  of 
Program  Operations  on  the  operational 
aspects  of  the  Medicare  Program 
received  from  a  wide  range  of  customers 
including  beneficiaries,  providers, 
Congressional  Staffs,  public  interest 
groups.  White  House  Staff,  etc. 

•  Conducts  analyses  and  studies  to 
identify  trends  in  customer  needs  and 
alerts  appropriate  bureau  staff  Works  in 
partnership  with  bureau  staff  to  identify 
and  resolve  areas  of  customer  concern 
with  the  Medicare  program. 

•  Directs  the  management  of  the 
bureau's  assignment  control  system 
including  the  receipt,  review, 
coordination,  and  control  of  all  • 
correspondence  and  assignments. 
Prepares  or  coordinates  the  preparation 
of  responsive  replies  for  signature  of  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  the  Administrator 
of  HCFA,  the  Director  of  the  Bureau  of 
Program  Operations,  and  other  high 
level  management  officials. 

•  Establishes  and  maintains  contact 
with  HCFA's  Executive  Secretariat,  the 
Office  of  Legislative  and  Inter- 
Govemmental  Affairs,  the  Freedom  of 
Information  and  Privacy  Office,  the 
Office  of  the  General  Counsel,  and  other 
HCFA  components  and  federal 
departments  and  agencies,  to  coordinate 
correspondence  repUes. 

•  Coordinates  policy  and  procedures 
concerning  Privacy  Act  and  Freedom  of 
Information  Act  issues  for  the  bureau. 

•  Provides  guidance  and  technical 
assistance  to  bureau  and  HCFA  regional 
office  staff  on  procedures  and  standards 
for  content  of  memoranda  and 
correspondence. 

•  Provides  management  reports  to 
senior  bureau  staff  on  the  quality  and 


timeliness  of  the  customer  assistance 
and  assignment  coordination  processes. 

(5)  Communications  (FLG55) 

•  Develops,  monitors,  and  approves 
formats  and  messages  for  the 
Explanation  of  Medicare  Benefits. 

•  Initiates  improvements  and 
develops  procedures  for  providing 
beneficiary  and  provider  services  for 
telephone,  written,  and  personal 
contacts  by  Medicare  contractors  and 
other  field  facilities. 

•  Develops  standard  language  for  use 
by  Medicare  contractors  in 
conununicating  with  beneficiaries  and 
providers. 

•  Plans,  conducts,  and  evaluates 
studies  and  pilots  to  develop  both  long- 
range  and  short-range  improvements  in 
system  requirements,  methods,  and 
procedures  relating  to  beneficiary  and 
provider  communications. 

•  Approves  funding  requests  and 
monitors  contractor  project  plans  for 
beneficiary  and  provider  outreach 
activities. 

•  Works  in  direct  partnership  with 
HCFA  customere  in  order  to  improve 
the  commimications  process  between 
HCFA  and  its  customers. 

•  Validates  and  analyzes  data  relating 
to  beneficiary  and  provider 
commimications  (e.g.,  telephone  usage, 
pilot  trends  and  findings)  and  prepares 
statistical  reports  for  distribution  to 
HCFA  Senior  Staff,  BPO  components, 
and  the  regional  offices. 

g.  Medicare  Transaction  S3rstem 
Initiative  Task  Force  (FLG6) 

•  Serves  as  the  Agency  focal  point  for 
the  management  and  coordination  of  the 
Medicare  Transaction  System  initiative 
(MTSI).  Represents  HCFA  to  the 
Department,  other  Federal  Agencies, 
and  outside  organizations. 

•  Provides  direction  and  technical 
guidance  for  the  design,  development, 
implementation,  verification  and 
validation,  and  maintenance  of  the 
Medicare  Transaction  System  (MTS)  to 
integrate  Medicare  Part  A  and  Part  B 
claims  processing  systems. 

•  Provides  technical  management, 
oversight,  coordination,  and  day-to-day 
monitoring  of  contract(s)  for  the  MTS 
design  and  the  independent  verification 
and  validation  of  the  MTS  design, 
development,  validation, 
implementation,  and  maintenance 
activities. 

•  Recommends  alternatives  to 
existing  requirements,  operational 
priorities,  processes,  procedures,  and 
methods  for  improvement  which  will 
enhance  the  quality  and  cost- 
effectiveness  of  Medicare  operational 
and  administrative  procedures  and  meet 


the  needs  of  HCFA's  internal  and 
external  customers. 

•  Develops,  implements,  and  directs 
project  planning,  control,  and 
administrative  procedures,  processes, 
and  methods  used  to  determine  MTSI 
program  status,  assess  performance, 
report  progress,  and  implement  changes. 

•  Develops,  implements,  directs,  and 
operates  activities  to  assure  the  quality 
of  the  MTSI  development  throughout 
the  system  development  life  cycle. 

•  Provides  direction  and  technical 
guidance  for  the  transition  of  Medicare 
claims  processing  from  the  current  Part 
A  and  Part  B  systems  to  the  integrated 
MTS,  operating  sites,  and  local 
contractor  operations. 

•  Oversees  the  development  of 
specifications  for,  and  management  of, 
any  procurements  that  are  necessary  to 
conduct  experiments  incorporating 
approved  alternatives  to  existing 
processes  and  procedures. 

•  Coordinates  with  HCFA 
components  in  the  planning, 
development,  and  implementation  of 
projects  which  impact  on  or  are 
impacted  by  the  MTSI. 

(1)  Medicare  Tmnsaction  System 
Quality  Assurance  (FLG61) 

•  Develops,  implements,  directs,  and 
operates  activities  to  assure  the  quality 
of  Medicare  Transaction  System  (MTS) 
development  throughout  the  system 
development  hfe  cycle. 

•  Provides  technical  management, 
oversight,  coordination  and  day-to-day 
monitoring  of  contract(s)  for  the 
independent  verification  and  validation 
of  MTS  analysis,  design,  development, 
validation,  implementation,  and 
maintenance  activities. 

•  Reviews  and  evaluates  the 
effectiveness  of  the  processes  and 
procedures  used  to  analyze,  design, 
develop,  implement,  and  maintain  the 
MTS. 

•  Provides  the  documentation  and 
analysis  necessary  to  initiate  and 
support  corrective  action  resulting  from 
findings  of  the  MTS  quaUty  assurance 
activities. 

•  Reviews  and  evaluates  quality 
assurance  programs  maintained  by  the 
MTS  design  contractor,  the  independent 
verification  and  validation  contractor 
and  HCFA  to  ensure  integration  of 
quality  assurance  activities  throughout 
the  MTS  development  process. 

•  Recommends  alternatives  to 
proposed  methodologies  for  the 
analysis,  design,  development, 
validation,  implementation  and 
maintenance  of  the  MTS. 
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(2)  Medicare  Tmnsaction  System 
Development  (FLG62) 

•  Develops,  implements,  and  directs 
activities  to  assure  the  development  of 
the  Medicare  Transaction  System  (MTS) 
throughout  the  system  development  life 
cycle. 

•  Provides  technical  management, 
oversight  and  coordination  and  day-to- 
day monitoring  of  the  contract(s)  for 
performing  the  Medicare  Transaction 
System  (MTS)  analysis,  design, 
development,  validation, 
implementation,  and  maintenance 
activities. 

•  Provides  the  inter-  and  intra- 
component  coordination  required  to 
insure  appropriate  and  timely  review 
and  dissemination  of  the  contract  work 
products  and  other  pertinent     • 
information. 

•  Reviews  and  evaluates  the 
effectiveness  of  the  processes  and 
procedures  used  to  coordinate  and 
facilitate  the  review  of  the  contract  work 
products. 

•  Develops,  conducts,  and 
coordinates  modifications  to  existing 
operational  procedures,  contracts, 
reporting  mechanisms  and  related 
materials  as  required. 

•  Provides  the  documentation  and 
analysis  necessary  to  initiate  and 
support  corrective  action  resulting  bom 
the  findings  of  the  MTS  development 
activities. 

(3)  Medicare  Transaction  System 
Program  Planning  &  Needs  Analysis 
(FLC63) 

•  Recommends  alternatives  to 
existing  requirements,  operational 
priorities,  processes,  procedures,  and 
methods  for  improvement  which  will 
enhance  the  quality  and  cost- 
effectiveness  of  Medicare  operational 
and  administrative  procedures  and  meet 
the  needs  of  HCFA's  internal  and 
external  customers. 

•  Develops,  implements,  and  directs 
project  planning,  control  and 
administration  procedures,  processes, 
and  methods  used  to  determine 
Medicare  Transaction  System  initiative 
(MTSI)  program  status,  assess 
performance,  report  progress,  and 
implement  changes. 

•  Maintains  the  MTSI  program 
schedule  and  MTSI  program 
management  plan  and  various  program 
management  databases. 

•  Provides  advisory  and  consultative 
services  on  project  planning  to  HCFA 
central  and  regional  office  staff  and  key 
officials  responsible  for  planning  and 
impleinenting  projects  in  support  of  the 
development  and  implementation  of  the 
Medicare  Transaction  System. 


•  Conducts  project  planning  training 
to  HCFA  staff  responsible  for  MTSI 
projects. 

Dated:  July  31, 1995. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

[PR  Doc.  9S-20317  Filed  8-16-95;  8:45  am) 
BILUNO  COOe  4120-01-P 


National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  /Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  24, 1995. 

Time:  10:30  a.m. 

Place:  Parklawn  Building,  Rooni  9C-18, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301,  443-1367. 

The  meeting  will  be  dosed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f)ersonal  privacy. 

This  notice  is  t)eing  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Pro{pmn  Numbers  93.242,  93.281,  93.282) 

Dated:  August  10, 1995. 
Susan  K.  Feldmui, 
Committee  Management  Officer,  NW. 
[PR  Doc.  95-20323  Filed  8-16-95;  8:45  am] 

BHJJNO  COOE  4140-01-M 


Sut)stance  Abuse  and  Mental  Health 
Services  Administration 

Cooperative  Agreement  With  the 
National  Association  of  State  Mental 
Health  Program  Directors 

AGENCY:  Center  for  Mental  Health 
Services,  SAMHSA,  HHS. 
ACTION:  Cooperative  agreement  to 
support  a  technical  assistance  center  for 
States  in  planning  mental  health 
services. 


SUMMARY:  This  notice  is  to  provide 
information  to  the  public  concerning  a 
planned  grant  from  the  Center  for 
Mental  Health  Services  to  the  National 
Association  of  State  Mental  Health 
Program  Directors  to  fund  the  Technical 
Assistance  Center  (TA  Center)  for  State 
Mental  Health  Plaiming.  If  the 
application  is  recommended  for 
approval  by  the  Initial  Review  Group, 
and  the  CMHS  National  Advisory 
Council  conciu«,  funds  will  be  made 
available.  This  is  not  a  formal  request 
for  applications.  Assistance  will  be 
provided  only  to  the  National 
Association  of  State  Mental  Health 
Program  Directors. 
AUTHORmr/JUSTKnCATION:  The 
cooperative  agreement  will  be  made 
under  the  authority  of  section  1948(a)  of 
the  PubUc  Health  Service  Act,  as 
amended  (42  USC  300x-58).  A  single 
source  award  will  be  made  to  the 
National  Association  of  State  Mental 
Health  Program  Directors  (NASMHPD) 
based  on  its  close  relationship  with  the 
single  State  mental  health  authorities 
(SMHAs).  This  relationship  provides 
NASMHPD  with  a  unique  qualification 
to  carry  out  the  activities  of  this 
cooperative  agreement,  which  require 
such  an  affiUation  with  the  State 
agencies.  As  the  organization 
representing  all  State  mental  health 
agencies,  NASMHPD  is  the  only 
organization  whose  membership  is 
composed  of  the  persons  directly 
responsible  for  the  administration  of 
public  mental  health  poUdes  in  the 
respective  States.  NASMHPD  enjoys  a 
full  59-State  membership  of  the  Mental 
Health  Services  Block  Grant  recipients, 
as  well  as  a  full,  continuous,  and  fruitful 
communication  with  the  leadership  and 
staff  of  these  agencies.  It  thus  has  staff 
who  are  uniquely  knowledgeable  about 
the  needs  of  the  States,  and  is  in  a 
unique  position  to  assess  the  actual  and 
verified  needs  of  States  for  technical 
assistance. 

Background 

One  of  the  primary  goals  of  the 
Commimity  Mental  Health  Services 
Block  Grant  is  to  assist  States  in  the 
creation  of  a  comprehensive, 
community-based  system  of  care  for 
adults  with  severe  mental  illness  and 
children  with  serious  emotional 
disturbances.  The  burden  of  providing 
for  mental  health  services  lies  primarily 
with  the  States.  Block  grant  legislation 
requires  CMHS  to  collaborate  with  the 
States  in  meeting  this  obligation  by 
helping  them  to  determine  their  needs 
and  by  cooperating  with  them  in 
identifying  appropriate  technical 
assistance  to  help  them  in  planning 
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ways  of  meeting  their  programmatic 
obligations. 

The  primary  goals  of  this  program  are 
to: 

(1)  Provide  the  Nation,  through  a 
center  of  excellence,  with  models  on 
which  to  base  programs  dealing  with 
cUnical,  fiscal,  and  management  aspects 
of  State-based  mental  health  serviv^ 
delivery; 

(2)  Develop  collaboratively  with 
SMHAs  model  standards  for  systems  of 
mental  health  services  that  can  be 
adopted  by  the  States  to  improve  their 
fiscal,  management  and  clinical 
functioning; 

(3)  Provide  a  center  for  information 
and  expertise  in  technical  assistance  to 
meet  the  needs  of  State  pubhc  mental 
health  agencies  that  receive  Federal 
funding  in  a  crossover  from  Block 
Grants  to  funding  under  Mental  Health 
Services  Performance  Partnership 
Grants; 

(4)  Constitute  a  centralized  resource 
for  technical  assistance  to  the  State 
mental  health  agencies  that  can 
effectively  help  States  anticipate  mental 
health  related  trends,  such  as  the  impact 
of  managed  care,  and  assist  them  in 
quickly  planning  appropriate  strategies: 
and 

(5)  Serve  as  a  reservoir  of  expertise  to 
disseminate  information  to  assist  States 
in  implementation  of  mental  health 
planningefforts. 

NASMHPD.  through  its  needs 
assessment  surveys,  frequent  contact  in 
"meet-me"  telephone  conferences,  focus 
groups,  semi-annual  meetings,  and 
electronic  communication  channels,  can 
rapidly  address  information  to  the 
specific  needs  of  the  States,  its 
members,  and  evaluate  member 
response,  and  can  communicate 
tedmical  mental  health  information 
bom  the  States  to  the  Technical 
Assistance  Center  and  vice  versa.  Such 
capabihty  provides  a  singular  benefit  to 
the  States  in  that  information  that  is 
invaluable  to  program  success  but 
generally  unavailable  because  of  Federal 
process  requirements  becomes  available 
to  States  tlm)ugh  NASMHPD's  close 
organizational  relationship  with  its 
members. 

Because  of  its  research  activities,  this 
organization  is  also  able  to  identify  the 
prime  movers  in  the  mental  health  field, 
and  to  enlist  them  in  the  creation  of 
authority-articulated  clinical, 
management,  and  fiscal  model 
standards.  Also  through  NASMHPD's 
membership,  the  TA  Center's 
knowledge  base  and  technical  assistance 
extends  to  the  State  mental  health 
planning  councils,  to  block  grant  sub- 
recipient  programs,  and  thence  to 
consumers  and  their  families. 


AVAILABILITY  OF  FUNDS:  The  project  will 
be  for  a  3-year  period  with  $500,000 
available  for  the  first  year.  Futiu«  year 
funding  will  depend  on  the  availability 
of  funds  and  program  jjerformance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  T.  Bush.  Ph.D..  R.N..  CMHS/ 
SAMHSA,  Parklawn  Building,  Room 
15C-26.  5600  Fishers  Lane,  Rockville,  > 
Maryland  20857.  Telephone  (301)  443- 
4257. 

Dated:  August  11, 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
IFR  Doc  95-20376  Filed  »-l&-95;  8:45  am] 

BILUNO  COM  41U-ao^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-060-01-4410-04-ADVB] 

Meeting  of  the  California  Desert 
District  Advisory  Council 

SUMMARY:  Notice  is  hereby l^ven,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  Wednesday,  September  13, 
1995,  &t)m  9:00  a.m.  to  5:00  p.m..  and 
Thursday,  September  14. 1995.  bom 
8:00  a.m.  to  3:00  p.m..  at  the  Holiday 
hm  Hotel  in  Barstow,  California. 

Agenda  items  for  the  meetings  may 
include: 

— an  update  from  the  BLM  State 

Director  on  national  and  state  issues. 
— a  report  bom  the  BLM  California 

Desert  District  Manager. 
— an  update  on  the  West  Mojave 

Coordinated  Management  Plan. 
— an  overview  on  the  Northern  and 

Eastern  Colorado  Desert  Coordinated 

Management  Plan  and  the  Northern 

and  Eastern  Mojave  Desert 

Coordinated  Management  Plan. 
— reports  bom  the  Area  Managers  on 

Resource  Area  activities. 
— a  briefing  on  the  implementation  of 

the  California  Desert  Protection  Act. 
— a  report  on  range  policy  reform. 
— an  update  on  mining  issues  in  the 

Cahfomia  Desert  District. 
— a  status  report  on  District 

environmental  assessments  and 

environmental  impact  statements. 
— a  report  on  plan  amendments  to  the 

California  IJesert  Conservation  Area 

Plan. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 


available  by  the  Coimcil  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Coimcil  c/o  Bureau  of  Land 
Management.  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
Cahfomia  92507-0714.  Written 
comments  are  also  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 
FOR  FURTHER  INFORMATION  AND  MEETING 
CONRRMATION: 
Contact  the  Bureau  of  Land 
Management,  California  Desert  District, 
Public  ATfairs  Office,  6221  Box  Springs 
Boulevard,  Riverside,  Cahfomia  92507; 
(909)  697-5215. 

Dated:  August  9, 1995. 
Henri  R.  Biason, 

District  Manager. 

(PR  Doc.  95-20443  Filed  8-16-95;  8:45  am) 

BiUJNQ  COOe  4410-IO-M 


[NM-030-1310-01;  NMNM  43748] 

Notice  Of  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provision  of  Public 
Law  97-451;  a  petition  for  reinstatement 
of  Oil  and  Gas  Lease  NMNM  43748,  Rio 
Arriba  County.  New  Mexico,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  August  1, 1986.  the  date  of 
termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessees 
have  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  August  1, 
1986,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  C.  Olivas,  BLM,  New  Mexico 
State  Office,  (505)  438-7609. 
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Dated:  August  10, 1995. 
Becky  C.  Olivas. 
Land  Law  Examiner. 

[FR  Doc.  95-20454  Filed  8-16-95;  8:45  am] 
BtUMQ  CODE  43ie-ra-M 


Utah;  Notice  of  Competitive  Combined 
Hydrocartwn  Lease  Sale 

In  accordance  with  the  Combined 
Hydrocarbon  Leasing  Act  of  1981  and 
the  regulations  m  43  CFR  part  3140, 
subpart  3141,  the  Bureau  of  Land 
Management  (BLM),  Utah  State  Office, 
will  hold  a  competitive  lease  sale  for 
lands  within  Designated  Tar  Sand 
Areas,  as  a  result  of  expressions  of 
interest  received  from  industry. 

The  State  of  Utah  has  notified  the 
BLM  of  their  concurrence  to  hold  this 
sale  and  advised  that  this  will  help  a 
portion  of  the  Utah  oil  and  gas  industry 
to  develop  its  plans  for  conducting 
business  in  the  state.  Therefore,  the 
BLM  agrees  with  and  accepts  the  State 
of  Utah's  recommendation  and  will  hold 
the  lease  sale  on  September  25, 1995. 

Notice  is  hereby  given  that  47  parcels 
of  land  totaling  90,475.54  acres  within 
the  Designated  Tar  Sand  Areas  of  Argyle 
Canyon-Willow  Creek,  Curcle  CUffs  East 
and  West  Flanks,  Sunnyside  and 
Vicinity,  White  Canyon,  Pariette, 
Asphalt  Ridge- Whiterocks  and  Vicinity, 
Hill  Creek,  PR  Spring,  and  Raven  Ridge- 
Rim  Rock  and  Vicinity  are  offered  for 
Combined  Hydrocarbon  Leasing  (oil  and 
gas  and  tar  sand  deposits  within 
Designated  Tar  Sand  Areas)  through 
sealed  bids  to  the  qualified  bidder  of  the 
highest  acceptable  bid.  The  minimum 
bid  shall  not  be  less  than  $25  per  acre 
and  no  bid  will  be  accepted  for  less  than 
fair  market  value  as  determined  by  the 
BLM.  Sealed  bids  must  be  submitted  on 
or  before  10  a.m.,  Monday,  September 
25, 1995.  Bids  will  be  opened  and  read 
at  1  p.m.,  September  25, 1995,  in  the 
Utah  State  Office,  3rd  Floor  Conference 
Room,  Room  302,  324  South  State 
Street.  Salt  Lake  Qty,  Utah.  Sealed  bids 
may  not  be  modified  or  withdrawn 
unless  such  modification  or  withdrawal 
is  received  before  the  date,  time,  and 
place  set  for  opening  of  bids.  A  Detailed 
Statement  containing  the  land 
description,  conditions  of  the  lease 
offering,  rental  and  royalty  rates,  and 
how  and  where  to  submit  bids  may  be 
obtained  bom  the  Utah  State  Office, 
P.O.  Box  45155,  Sah  Lake  City,  Utah 
84145-0155,  at  a  cost  of  $5,  payable  in 


advance,  or  may  be  obtained  from  the 
BLM  Pubhc  Room  (801)  539-4001. 
Robert  Lopez, 

Chief,  Branch  of  Mineral  Leasing 

Adjudication. 

[FR  Doc  95-20324  Piled  8-16-95;  8:45  am] 

BIUMQ  CODE  4t10-OO-M 


Dated:  August  10, 1995. 
Evelyn  Stob, 

Acting  Chief,  Lands  and  Minerals  Operations 
Section. 

[FR  Doc.  95-20451  Filed  8-16-951 8:45  am] 
BIUJNQ  coot  4Sim32-P 


[AZ-033-06-1430-01;  AZA  28181,  AZA 
28672,  AZA  29074] 

Arizona,  Notice  of  Application  for 
Conveyance  of  FederallyOwned 
Mineral  Interests,  Correction; 
Segregation  Extended 

AGENCY:  Bureau  of  Land  Management. 

ACTION:  Corrections;  segregation 
extension. 

SUMMARY:  AZA  29074.  In  notice 
document  pubUshed  Wednesday,  June 
14, 1995,  (60FR31322),  make  the 
following  corrections:  Change  Column 

I,  hne  10,  bom  "AH"  to  "Lots  1,  2,  3, 

4,  EV2,  E^/iVi^/t."  Change  Column  1,  line 

II,  from  "All"  to  "Lots  1,  2,  3, 4,  E>/j, 
EV2W»/i." 

AZA  28672.  In  notice  document 
published  Thursday,  May  18, 1995 
(60FR26734),  make  the  following 
corrections: 

Change  Column  3,  line  15,  bom  "The 
private  lands  •  *  *"  to  "The  Federally- 
owned  minerals  •  *  •" 

Change  Column  3,  line  46  to  read: 
"That  portion  located  within  the  former 
Chance  Mining  claim,  in  the  SEV4." 

AZA  281dl.  Pxirsuant  to  section  209 
of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (43  U.S.C. 
1719),  the  segregation  on  the  following 
lands  is  extended  for  Royden  L. 
Lebrecht,  Trustee,  for  the  mineral  estate 
described  as  follows: 

GiU  and  Salt  River  Meridian,  Arizona 

T.  18S.,R,15E., 
Sec  10,  lots  3, 4.  N'/4SWV4; 
Sec  15,  lots  3, 4,  S'/iNWV4,  SWV4. 
Containing  471.54  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interest 
described  above  will  be  segregated  bom 
the  mining  and  mineral  leasing  laws. 
The  segregation  shall  terminate  upon 
issuance  of  a  patent,  upon  final  rejection 
of  the  application,  or  2  years  from  the 
pubUcation  date,  whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Rowdabaugh,  Land  Law 
Examiner,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  AZ  85011-6563, 
(602)  650-0518. 


[UT-040-1430-01;  U-71351J 

Recreation  and  Pulillc  Purposes 
(R&PP)  Act  Classification;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described 
public  lands  near  the  community  of  St. 
George,  Utah  have  been  examined  and 
foimd  suitable  for  lease  or  conveyance 
to  Washington  Coimty  imder  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.): 

Salt  Lake  Meridian 

T.  42  S.,  R.  14  W.,  sec.  3,  lots  6,  7, 9-11, 
18,  and  20;  Containing  248.58  acres. 

DATES:  Comments  must  be  submitted  by 
October  2, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Area  Manager,  Dixie  Resource  Area 
Office,  345  E.  Riverside  Drive,  St. 
George,  Utah  84790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey,  Realty  Speciahst.  (801) 
673-4654,  extension  274. 
SUPPLEMENTARY  INFORMATION: 
Washington  County  proposes  to  use  the 
land  for  a  horse  race  track,  fairgrounds 
and  associated  facilities.  The  lands  are 
not  needed  for  Federal  purposes.  Lease 
or  conveyance  is  not  consistent  with 
current  BLM  land  use  planning,  so  a 
notice  of  a  plan  amendment  is  nmning 
concurrently  with  this  notice.  Any 
comments  received  regarding  the 
proposed  plan  amendment,  will  be 
considered  and  a  decision  made  as  to 
whether  the  plan  will  be  amended  to 
allow  this  action.  No  action  will  be 
taken  to  lease  the  described  land  until 
the  Virgin  River  Management 
Framework  Plan  has  been  amended  to 
allow  this  action.  No  comments  were 
received  when  the  Notice  to  Intent  to 
Amend  Ihe  Virgin  River  MFP  was 
pubUshed. 

The  lease/patent,  when  issued,  would 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 
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3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  power  transmission 
Une  purposes  granted  to  Pacificorp  and 
Hurricane  City  by  rights-of-way  No.  U- 
0140800  and  U-71 166. 

5.  Those  rights  for  natural  gas 
pipeline  purposes  granted  to  Mountam 
Fuel  Supply  Company  by  rights-of-way 
No.  U-62308  and  U-71320. 

6.  Those  rights  for  a  water  treatment 
faciUty  and  water  pipeUne  granted  to  St. 
George  City  by  right-of-way  U-60051. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Dixie  Resource  Area 
Office,  345  E.  Riverside  Drive,  St. 
George.  Utah  84770. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  imder  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
at  the  Area  Manager.  Dixie  Resource 
Area  Office.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

James  D.  Crisp, 
Area  Manager. 
|FR  Doc  95-20453  Filed  8-16-9S;  8:45  am] 
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[Mrr-040-143(M>1;  WYW65458] 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classifioation;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  foUowing  public  lands 
have  been  examined  and  found  suitable 
few  classification  for  conveyance  to 
Sweetwater  County,  Wyoming,  under 
the  provisions  of  the  Recreation  and 
Pubhc  Purposes  Act.  as  amended.  43 
U.S.C  869  et  seq.  The  county  has  a  lease 
under  the  R&PP  Act  for  use  of  the  lands 
as  a  developed  picnic  site. 

Sixth  Principal  Meridian 

T.  20  N..  R.  108  W., 
Sec.  30,  lot  12. 


The  area  contains  29.37  acres  more  or  less. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patiicia  Hamilton,  Realty  Specialist, 
Green  River  Resource  Area,  Biu-eau  of 
Land  Management,  1993  Dewar  Drive, 
Rock  Springs,  Wyoming  82901,  307- 
362-6422,  ext.  116. 
SUPPLEMENTARY  INFOflMATION:  The 
purpose  of  the  classification  and 
application  for  conveyance  of  this  land 
is  for  the  Pioneer  Trails  Picnic  Groimds. 
The  proposed  conveyance  is  consistent 
with  the  Big  Sandy  Management 
Framework  Plan  (MFP)  and  the  Draft 
Green  River  Resource  Management  Plan. 
The  land  is  not  required  for  any  Federal 
purpose,  and  this  action  would  be  in  the 
public  interest.  The  patent,  when 
issued,  vidll  be  subject  to  the  following 
terms,  conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Green  River 
Resource  Area,  1993  Dewar  Drive,  Rock 
Springs.  Wyoming. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  pubhc  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Pubtic  Piuposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  P.O.  Box  1869, 
Rock  Springs,  Wyoming  82902. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for 
conveyance  as  a  developed  picnic  site. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  die  use  will  maximize  the 
future  use  or  uses  for  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  hiterested 
parties  may  submit  comments  regarding 
the  appUcation  for  conveyance,  whether 
the  BLM  followed  proper  administrative 
procedures  in  reaching  the  decision,  or 


any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a 
developed  picnic  site.  Any  adverse 
comments  wall  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effisctive  60  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  August  4. 1995. 
Patrick  Wendt, 
Assistant  Area  Manager 
(PR  Doc.  95-20450  Filed  8-16-95;  8:45  am] 
MUMG  COee  431»sC2-P 


nD-©42-71 30-00-7660] 

Idaho:  Piling  of  Plats  of  Survey;  Idaho 

The  supplemental  plats  (2)  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9:00  a.m.,  August  8, 1995. 

The  supplemental  plat  of  partially 
unsurveyed  T.  48  N.,  R.  5  E..  Meridian, 
Idaho,  prepared  to  amend  lots  in 
sections  26  and  27  and  to  create  tract  97 
in  unsurveyed  section  22,  was  accepted, 
August  8. 1995. 

The  supplemental  plat  of  T.  49  N.,  R. 
5  E.,  Boise  Meridian,  Idaho,  prepared  to 
amend  lots  in  sections  32  and  33,  was 
accepted,  August  8, 1995. 

These  plats  were  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Americana  Terrace. 
Boise,  Idaho.  83706. 

Dated:  August  8, 1995. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  95-20446  Filed  8-16-95;  8:45  am] 

BILUNO  CODE  4310-W-M 


[MT-030-1430-01:  MTM  S3585] 

Proposed  Withdrawal;  Montana; 
Correction 

In  notice  document  95-18509 
beginning  on  page  38852  in  the  issue  of 
Friday.  July  28. 1995,  make  the 
following  corrections: 

1.  In  the  heading,  serial  number 
"MTM  82330"  should  read  "MTM 
83585;" 

2.  On  page  38852,  in  the  legal 
description  in  the  third  coliunn  between 
Unes  2  and  3.  insert  "Sec.  13. 

w/zNviva-:' 

3.  On  page  38853.  in  the  second 
column,  b^irming  on  line  17,  the 
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sentence  reading  "The  existing  rodd 
closure  that  is  in  effect  for  the  Sweet 
Grass  Hills  will  not  be  continued" 
should  read  "The  existing  road  closure 
that  is  in  effect  for  the  Sweet  Grass  Hills 
will  be  continued." 

Dated:  August  9, 1995. 
James  Binando, 

Chief,  Branch  of  Land  Resources. 
pni  Doc.  95-20449  Filed  8-16-95;  8:45  ami 
SaiMO  COM  431fr-OH-P 
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Management  Service 


AiNKMincement  of  Minerals 
Management  Service  Workshop  on 
Expanded  Use  of  Royalty^n-Kind 
Procedures 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Rescheduling  of  Denver 

workshop. 

SUMMARY:  In  a  Federal  Register  notice 
pubUshed  July  19  (60  FR  37070).  the 
Minerals  Management  Service  (MMS) 
annoimced  a  workshop  to  be  held  in 
Denver,  Colorado  on  August  24, 1995. 
This  workshop  has  been  rescheduled  for 
September  11, 1995.  The  workshop  will 
focus  on  ways  to  expand  the  ongoing 
pilot  program  for  collecting  Federal 
royalties  in-kind  rather  than  in  value. 
The  workshop  will  take  place  at  the 
address  given  below  frt>m  9:30  A.M. 
until  4:30  P.M.  The  other  workshops 
announced  in  the  July  19  notice,  August 
22, 1995  in  Houston,  Texas  and 
September  15, 1995  in  New  Orleans, 
Louisiana  will  take  place  at  the 
addresses  listed  in  that  notice  frt>m  9:30 
A.M.  until  4:30  P.M. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hugh  HiUiard,  Minerals  Management 
Service,  Mail  Stop  4013, 1849  C  St.  NW, 
Washington,  D.C.  20240,  telephone 
number  (202)  208-3398,  facsimile 
number  (202)  208-4891;  or,  contact  Mr. 
John  Bratland  at  the  same  address, 
telephone  number  (202)  208-3979, 
facsimile  number  (202)  208-3118. 
ADDRESSES:  Denver  Federal  Center,  6th 
k  Kipling  (Entiance  W2),  U.S.G.S., 
Building  25,  Lecture  Halls  A  and  B, 
(Rooms  1252  and  1254),  Lakewood, 
Colorado  80215. 

REGISTRATION:  Since  seating  will  be 
Umited,  those  wishing  to  attend  any  of 
the  workshops  should  register  in 
advance,  no  later  than  September  1, 
1995.  Registration  should  be  made  by 
phone  (202)  208-3398,  (202)  208-3822, 
facsimile  (202)  208-3118  or  mail  to  Ms. 
Ruby  Minor  or  Ms.  La  Verne  Gailliard, 
Minerals  Management  Service,  Mail 
Stop  4013, 1849  C  St.  NW,  Washington, 


D.C.  20240.  Copies  of  the  Invitation  for 
Bids  and  the  Volunteer  Agreement  will 
be  available  to  registrants  on  request. 
COMMENTS:  Written  comments  on  the 
workshops  or  the  panels  should  be 
addressed  to  Mr.  Hugh  HilUard  at  the 
address  given  above  or  sent  by  facsimile 
c/o  Mr.  HiUiard  to  the  number  given. 

Dated:  August  1 1 ,  1995. 
Lucy  Qnerques, 

Associate  Director,  Policy  and  Management 

Improvement. 

[FR  Doc.  95-20318  Filed  8-16-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Deelivt  No.  AB-017  (Sub-No.  4X)] 

Indiana  Hari)or  Bett  Railroad 
Company— At>andonment  Exemption — 
in  Cook  County,  IL 

Indiana  Harbor  Belt  Railroad 
Company  (Indiana),  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  1.01  miles  of  its 
Hammond  Branch  which  extends  from 
the  southerly  bank  of  the  Calumet  River 
at  approximately  125th  St.  (Val.  Station 
876.  +  60)  running  northerly  to  the 
northern  edge  of  117th  St.  (Val.  Station 
823  +  50)  in  Chicago,  Cook  County,  IL. 

Indiana  has  certified  that:  (1)  No  local 
or  overhead  traffic  has  moved  over  the 
Une  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubUcation),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  16, 1995,  unless  stayed 


pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  August  28, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  6, 1995,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Ave., 
N.W.,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 
Serpe,  Indiana  Harbor  Belt  Railroad 
Company,  175  W.  Jackson  Blvd.,  Suite 
1460,  Chicago,  IL  60604. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Indiana  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  21, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  11. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Pn)ceedings. 
Venon  A.  Williams, 
Secretary. 
[FR  Doc  95-20430  Filed  8-16-95;  8:45  am) 
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■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Unes.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  l.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enfofciwnt  Administration 

Manufacturer  of  Controiied 
Substancas;  Notica  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  June  2, 
1995,  Arenol  Chemical  Corporation,  189 
Meister  Avenue,  Somerville,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administratis  (DEA)  for 
registration  as  a  bulk  manu&cturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 


Dnig 


23-OimeltK>xyaniphetamine(7396) 
3,4-Methytenednxyanphetamine 
(7400). 

DrtBOOxin  (9186)  .. 

Ainphetainne  (1100) „.. 

Methamphetamine  (1105) 


Sched- 
ule 


The  firm  plans  to  manufacture 
Difisnoxin,  Amphetamine  and 
Methamphetamine  to  produce 
pharmaceutical  products  for 
distribution  to  its  customers;  and  2,5- 
Dimethoxyamphetamine  and  3,4- 
Methylenedioxyamphetamine  as 
intermediates  for  the  development  of 
other  pharmaceutical  products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  sub^ances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  appUcation. 

Any  such  comments,  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  16, 1995. 

Dated:  August  10. 1995. 

Gene  R.  Haklip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[PR  Doc.  9S-20340  Filed  &-16-9S;  8:45  ami 
MLUNQ  COM  4410-4»^ 


Manufacturer  of  Controlled 
SutMtances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  24, 
1995.  Dupont  Pharmaceuticals,  The 
Dupont  Merck  Pharmaceutical 
Company,  1000  Stewart  Avenue,  (harden 
City,  New  York  11530,  made  apphcation 
to  the  Drug  Enforcement  Administration 


(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  fisted  below: 


Drug 


Oxycodone  (9143)  .... 
Hydrocodone  (9193)  . 
Oxymorphone  (9652) 


Sched- 
ule 


The  firm  plans  to  manufacture  these 
controlled  substances  to  make  finished 
products. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  vtrith 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  16, 1995. 

Dated:  August  10, 1995. 

Gene  R.  Haitlqi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  95-20341  Filed  8-16-95;  8:45  am] 
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Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  May  30, 1995.  and 
pubUshed  in  the  Federal  Register  on 
June  8.  1995,  (60  FR  30320),  Johnson  & 
Johnson  Pharmaceutical  Partners,  HC02 
State  Road  933,  KMO.l  Mamey  Ward, 
HC-02  Box  19250.  Gurabo.  Puerto  Rico 
00778-9629,  made  appUcation  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Drug 


Alfentanil  (9737) .. 
Sufentanil  (9740) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Division 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dated:  August  10, 1995. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  95-20336  Filed  8-16-95;  8:45  ami 

BnXMQ  COM  4410-09-M 


Importation  of  Controlled  Suttstances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  April  10, 1995.  Noramco 
of  Delaware.  Inc.,  Division  of  McNeilab. 
Inc.,  500  Old  Swedes  Landing  Road, 
Wilmington,  Delaware  19801,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Opium,  raw  (9600) 

Poppy  Straw  Concentrate  (9670) 


Sched- 
ule 


The  firm  intends  to  import  the  Usted 
controlled  substances  to  produce 
Codeine  Phosphate.  Codeine  Sulfate, 
Morphine  Sulfate,  Oxycodone  and 
Hydrocodone. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacttuer  of  these  basic  classes  of 
controUed  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Ckintrol,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  Idter  than  (30  days 
from  publication). 
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This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
In  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (0 
are  satisfied. 

Dated:  August  10, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  95-20338  Filed  8-16-95;  8:45  am] 
BILLING  COM  4410-OMI 


Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  14, 
1995,  Noramco  of  Delaware,  Inc., 
Division  of  McNeilab.  Inc.,  500  Old 
Swedes  Landing  Road,  Wilmington, 
Delaware  19801.  made  appUcation  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Dated:  August  10. 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  95-20339  Filed  8-16-95;  8:45  ami 

BILUNQ  COM  441(MI»-M 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shaU.  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  April  12. 1995,  Wildlife 
Laboratories.  Inc..  1401  Duff  Drive, 
Suite  600.  Ft.  Collins.  Colorado  80524, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
belo.w: 


Dnjg 


Codeine  (9050) 

Oxycodone  (9143)  ... 
Hydrocodone  (9193) 

Morphine  (9300)  

Thet>aine  (9333)  

Alfentanil  (9737) 

Fentanyl  (9801) 


Sched- 
ule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments,  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  October  16. 1995. 


Drug 


Etorphine  Hydrochloride  (9059) 
Carfentanil  (9743) 


Sched- 
ule 


The  firm  plans  to  import  these 
controUed  substances  to  produce 
finished  products  for  distribution  to  its 
customers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacttuer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 


of  the  procedures  describefl  in  21  CFR 
1311.42  (b),  (c).  (d),  (e).  and  (Q.  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  August  10, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-20337  Filed  8-16-95;  8:45  am) 

BILLING  COM  4410-09-M 


National  Institute  of  Justice 
[OJP(NU)No.  1061] 
RIN  1121-ZA23 

Office  of  Justice  Programs;  National 
Institute  of  Justice  "Solicitation  for  the 
Operation  of  the  National  Law 
Enforcement  and  Corrections 
Technology  Center" 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs.  NaUonal 
Institute  of  Justice. 
ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice's  "SoUcitation  for  the  Operation 
of  the  National  Law  Enforcement  and 
Corrections  Technology  Center." 

ADDRESSES:  National  InsUtute  of  Justice, 
633  Indiana  Avenue.  NW..  Washington. 
D.C.  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
September  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Jackson,  National  Institute  of 
Justice,  at  (202)  307-2956. 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1988). 

Background 

The  purpose  of  this  solicitaUon  is  to 
support  the  continued  operation  of  the 
National  InsUtute  of  Justice's  NaUonal 
Law  Enforcement  and  Corrections 
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Technology  Center.  This  Center  was 
established  to  coordinate  and  support 
the  identi^cation,  development,  and 
application  of  technology  and 
information  to  meet  the  needs  of 
criminal  justice.  This  solicitation 
applies  solely  to  the  operation  of  the 
National  Law  Enforcement  and 
Corrections  Technology  Center,  and 
does  not  include  the  operation  of  any  of 
the  regional  centers,  the  Border 
Research  and  Technology  Center,  the 
Office  of  Law  Enforcement 
CommerdaUzation,  or  the  Office  of  Law 
Enforcement  Standards.  For  a  copy  of 
the  solicitation,  call  Kevin  Jackson  at 
the  National  Institute  of  Justice,  202- 
307-2956. 
Jeremy  TrtYis, 

Director.  National  Institute  of  Justice. 
|FR  Doc  95-20322  Piled  &-16-95:  8:45  am) 

BtLLMG  COOC  441»>ia-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notice  of  Changes  in  Status  of 
Extended  Benefit  (EB)  Parfods  for  the 
States  of  Alasiia  and  Rhode  Island 

This  notice  announces  changes  in 
benefit  period  eligibility  under  the  EB 
Program  for  the  States  of  Alaska  and 
Rhode  Island. 

Summary 

The  following  changias  have  occurred 
since  the  publication  of  the  last  notice 
regarding  States'  EB  status: 

•  July  8, 1995— Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  June  17, 1995  fell  below 
6.0  percent  and  was  less  than  120 
percent  of  the  average  for  the 
corresponding  period  for  the  prior  two 
years,  causing  the  State  to  trigger  "off" 
EB  effective  July  8, 1995. 

•  July  8, 1995 — Rhode  Island 
triggered  "off"  EB.  The  EB  trigger 
mechanisms  for  Rhode  Island  had  been 
below  the  thresholds  necessary  to  be 
triggered  "on"  to  EB  since  the  week 
beginning  April  23. 1995.  However. 
Section  203(b)(1)(A)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  specifies  that  no  EB  period 
shall  last  for  less  than  13  consecutive 
weeks,  regardless  of  whether  or  not  the 
necessary  thresholds  are  met.  That  13- 
week  period  ended  for  Rhode  Island  on 
July  8. 1995. 

Information  for  Gaimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable. 


are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  informing  them  of  the 
ending  of  the  EB  period  and  its  effect  on 
the  individual's  right  to  Extended 
Benefits  (20  CFR  615.13(c)(4)). 

Persons  who  believe  they  may  be 
entitled  to  EB  benefits,  or  who  wish  to 
inquire  about  their  rights  under  the 
programs,  should  contact  the  nearest 
State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C.,  on  August  10, 
1995. 

Timothy  M.  Banncle, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  95-20419  Filed  8-16-95;  8:45  am] 

aiLUNQ  CODE  4S10-90-M 


Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Annual  List  of  Labor  Surplus 
Areas 

AQENCV:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

DATES:  The  annual  list  of  labor  surplus 
areas  is  effective  imtil  replaced  by  the 
new  list  to  be  effective  October  1, 1995. 
SUMMARY:  The  purpose  of  this  notice  is 
to  annoimce  the  annual  list  of  labor 
surplus  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  McGarrity,  Labor  Economist, 
USES.  Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-4470,  Attention: 
TEESS,  Washington,  DC  20210. 
Telephrae:  202-219-5185. 
SUPPl£MEMTARY  INFORMATION:  Executive 
Order  12073  requires  executive  agencies 
to  emphasize  prociu«ment  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  is  responsible  under  that  Order 
for  classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  Part  20  (48  CFR  Part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 


undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
imemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  supplier^  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  Part  25  (48  CFR 
Part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  Part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  Uie  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  piu^uant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  is 
publishing  the  annual  list  of  labor 
suirplus  areas. 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  siuplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
imemplo)rment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  as 
labor  siuplus  areas  pursumt  to  20  CFR 
654.5(b)  (48  FR  15615  April  12,  1983) 
and  are  effective  August  21. 1995 
through  September  30. 1995. 

The  list  of  labor  siuplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
feciDties. 

Signed  at  Washington,  D.C.  on  August  8, 
1995. 

Ilmothy  M.  Bamide. 

Assistant  Secretary. 

BULMQ  cooe  asi»-«-M 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30, 1995 


Eligible  labor  surplus 
areas 


Civil  jurisdictions 
included 


ALABAMA 


ANNISTON  CITY 


BARBOUR  COUNTY 


ANNISTON  CITY  IN 
CALHOUN  COUN- 
TY 

BARBOUR  COUNTY 
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LABOR  Surplus  Areas  Eligible  for 
FEDERAL  Procurement  Pref- 
erence August  21.  1995 
Through  September  30,  1995— 
Continued 


BIgible  lat>or  surplus 
areas 


BESSEMER  CITY 


BIBB  COUNTY 

BULLOCK  COUNTY  . 
BUTLER  COUNTY  .... 
CHILTON  COUNTY  .. 
CHOCTAW  COUNTY 
CLARKE  COUNTY  ... 

CLAY  COUNTY  

CONECUH  COUNTY 
COVINGTON  COUN- 
TY. 
DALLAS  COUNTY  .... 
ESCAMBIA  COUNTY 
FAYETTE  COUNTY  .. 
FLORENCE  CITY  

GADSDEN  CITY  

GREENE  COUNTY  .. 

HALE  COUNTY  

HENRY  COUNTY  .... 
JACKSON  COUNTY 
LAMAR  COUNTY  .... 
LAWRENCE  COUN- 
TY. 
LOWNDES  COUNTY 
MACON  COUNTY  ... 
MARENGO  COUNTY 
MARION  COUNTY  .. 
MOBILE  CITY  

MONROE  COUNTY  . 
PERRY  COUNTY  .... 
PICKENS  COUNTY  . 
PRICHARD  CITY  

RANDOLPH  COUN- 
TY. 

SUMTER  COUNTY  .. 

TALLADEGA  COUN- 
TY. 

WALKER  COUNTY  .. 

WASHINGTON 
COUNTY. 

WILCOX  COUNTY  ... 


Civil  jurisdictions 
included 


BESSEMER  CITY  IN 
JEFFERSON 
COUNTY 
BIBB  COUNTY 
BULLOCK  COUNTY 
BUTLER  COUNTY 
CHILTON  COUNTY 
CHOCTAW  COUNTY 
CLARKE  COUNTY 
CLAY  COUNTY 
CONECUH  COUNTY 
COVINGTON  COUN- 
TY 
DALLAS  COUNTY 
ESCAMBIA  COUNTY 
FAYETTE  COUNTY 
FLORENCE  CITY  IN 
LAUDERDALE 
COUNTY 
GADSDEN  CITY  IN 
ETOWAH  COUN- 
TY 
GREENE  COUNTY 
HALE  COUNTY 
HENRY  COUNTY 
JACKSON  COUNTY 
LAMAR  COUNTY 
LAWRENCE  COUN- 
TY 
LOWNDES  COUNTY 
MACON  COUNTY 
MARENGO  COUNTY 
MARION  COUNTY 
MOBILE  CITY  IN 

MOBILE  COUNTY 
MONROE  COUNTY 
PERRY  COUNTY 
PICKENS  COUNTY 
PRICHARD  CITY  IN 
MOBILE  COUNTY 
RANDOLPH  COUN- 
TY 
SUMTER  COUNTY 
TALLADEGA  COUN- 
TY 
WALKER  COUNTY 
WASHINGTON 

COUNTY 
WILCOX  COUNTY 


ALASKA 


DENALI  BOROUGH  . 

DENALI  BOROUGH 

FAIRBANKS  CITY  .... 

FAIRBANKS  CITY  IN 

FAIRBANKS 

NORTH  STAR 

BOROUGH 

HAINES  BOROUGH  . 

HAINES  BOROUGH 

KENAI  PENINSULA 

KENAI  PENINSULA 

BOROUGH. 

BOROUGH 

KETCHIKAN  GATE- 

KETCHIKAN GATE- 

WAY BOROUGH. 

WAY  BOROUGH 

KODIAK  ISLAND 

KODIAK  ISLAND 

BOROUGH. 

BOROUGH 

MATANUSKA- 

MATANUSKA- 

SUSITNA  BOR- 

SUSITNA BOR- 

OUGH. 

OUGH 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Labor  Surplus  Areas  Eugible  for 
Federal     Procurement     Pref 
ERENCE      August      21,      I99b 
Through  September  30,  199&— 
Continued 


EligiUe  labor  surplus 

Crvil  jurisdictions 

areas 

included 

NOME  CENSUS 

NOME  CENSUS 

AREA. 

AREA 

NORTHWEST  ARC- 

NORTHWEST ARC- 

TIC BOROUGH. 

TIC  BOROUGH 

PRINCE  OF  WALES 

PRINCE  OF  WALES 

OUTER  KETCH- 

OUTER KETCH- 

IKAN. 

IKAN 

SKAGWAY  YAKUTAT 

SKAGWAY  YAKU- 

ANGOONCENS 

TAT  ANGOON 

AREA. 

CENS  AREA 

SOUTHEAST  FAIR- 

SOUTHEAST FAIR- 

BANKS CENSUS 

BANKS  CENSUS 

AREA. 

AREA 

VALDEZ  CORDOVA 

VALDEZ  CORDOVA 

CENSUS  AREA. 

CENSUS  AREA 

WADE  HAMPTON 

WADE  HAMPTON 

CENSUS  AREA. 

CENSUS  AREA 

WRANGELL-PE- 

WRANGELL-PE- 

TERSBURG CEN- 

TERSBURG CEN- 

SUS AREA. 

SUS  AREA 

YUKON-KOYUKUK 

YUKON-KOYUKUK 

CENSUS  AREA. 

CENSUS  AREA 

ARIZONA 

APACHE  COUNTY  ... 

APACHE  COUNTY 

BALANCE  OF 

COCHISE  COUNTY 

COCHISE  COUN- 

LESS SIERRA 

TY. 

VISTA  CITY 

BALANCE  OF 

COCONINO  COUN- 

COCONINO 

TY  LESS  FLAG- 

COUNTY. 

STAFF  CITY 

GILA  COUNTY 

GILA  COUNTY 

GRAHAM  COUNTY  .. 

GRAHAM  COUNTY 

GREENLEE  COUNTY 

GREENLEE  COUN- 

TY 

LA  PAZ  COUNTY  

LA  PAZ  COUNTY 

MOHAVE  COUNTY  .. 

MOHAVE  COUNTY 

NAVAJO  COUNTY  ... 

NAVAJO  COUNTY 

SANTA  CRUZ 

SANTA  CRUZ 

COUNTY. 

COUNTY 

YUMA  CITY  

YUMA  CITY  IN 
YUMA  COUNTY 

BALANCE  OF  YUMA 

YUMA  COUNTY 

COUNTY. 

LESS  YUMA  CITY 

ARKANSAS 

BRADLEY  COUNTY  . 

BRADLEY  COUNTY 

CALHOUN  COUNTY 

CALHOUN  COUNTY 

CHICOT  COUNTY  .... 

CHICOT  COUNTY 

CLAY  COUNTY  

CLAY  COUNTY 

CLEBURNE  COUNTY 

CLEBURNE  COUN- 

TY 

BALANCE  OF 

CRITTENDEN 

CRITTENDEN 

COUNTY  LESS 

COUNTY. 

WEST  MEMPHIS 

CITY 

CROSS  COUNTY  

CROSS  COUNTY 

DESHA  COUNTY  

DESHA  COUNTY 

HOT  SPRING  COUN- 

HOT SPRING 

TY. 

COUNTY 

HOT  SPRINGS  CITY 

HOT  SPRINGS  CITY 

IN  GARLAND 

COUNTY 

IZARD  COUNTY  

IZARD  COUNTY 

JACKSON  COUNTY  . 

JACKSON  COUNTY 

Eligible  labor  surplus 
areas 


LAFAYETTE  COUN- 
TY. 

LEE  COUNTY  

UNCOLN  COUNTY  .. 

LITTLE  RIVER 
COUNTY. 

MISSISSIPPI  COUN- 
TY. 

MONROE  COUNTY  .. 

OUACHITA  COUNTY 

PERRY  COUNTY  

PHILLIPS  COUNTY  .. 

PINE  BLUFF  CITY  .... 


POINSETT  COUNTY 

PRAIRIE  COUNTY  ... 

RANDOLPH  COUN- 
TY. 

ST.  FRANCIS  COUN- 
TY. 

VAN  BUREN  COUN- 
TY. 

WOODRUFF  COUN- 
TY. 


Civil  junsdictions 
included 


LAFAYETTE  COUN- 
TY 
LEE  COUNTY 
LINCOLN  COUNTY 
LITTLE  RIVER 

COUNTY 
MISSISSIPPI  COUN- 
TY 
MONROE  COUNTY 
OUACHITA  COUNTY 
PERRY  COUNTY 
PHILLIPS  COUNTY 
PINE  BLUFF  CITY  IN 
JEFFERSON 
COUNTY 
POINSETT  COUNTY 
PRAIRIE  COUNTY 
RANDOLPH  COUN- 
TY 
ST.  FRANCIS 

COUNTY 
VAN  BUREN  COUN- 
TY 
WOODRUFF  COUN- 
TY 


CALIFORNIA 


ALPINE  COUNTY  

ALPINE  COUNTY 

AMADOR  COUNTY  .. 

AMADOR  COUNTY 

ANTIOCH  CITY 

ANTIOCH  CITY  IN 

CONTRA  COSTA 

COUNTY 

APPLE  VALLEY  CITY 

APPLE  VALLEY 

CITY  IN  SAN 

BERNARDINO 

COUNTY 

AZUSA  CITY 

AZUSA  CITY  IN  LOS 

ANGELES  COUN- 

TY 

BAKERSFIELD  CITY 

BAKERSFIELD  CITY 

IN  KERN  COUNTY 

BALDWIN  PARK 

BALDWIN  PARK 

CITY. 

CITY  IN  LOS  AN- 

GELES COUNTY 

BELL  CITY  

BELL  CITY  IN  LOS 

ANGELES  COUN- 

TY 

BELL  GARDENS 

BELL  GARDENS 

CITY. 

CITY  IN  LOS  AN- 

GELES COUNTY 

BALANCE  OF  BUTTE 

BUTTE  COUNTY 

COUNTY. 

LESS  CHICO  CITY 

PARADISE  CITY 

CALAVERAS  COUN- 

CALAVERAS COUN- 

TY. 

TY 

CARSON  CITY  

CARSON  CITY  IN 

lOS  ANGELES 

COUNTY 

CATHEDRAL  CITY  ... 

CATHEDRAL  CITY 

IN  RIVERSIDE 

COUNTY 

CERES  CITY  

CERES  CITY  IN 

STANISLAUS 

COUNTY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligibte  iabor  surplus 
areas 


CHICO  CITY  ... 
CLOVIS  CITY  .. 
COLTONCTTY 


COLUSA  COUNTY 
COMPTONCITY  ... 


CORONA  CITY 


DEL  NORTE  COUN- 
TY. 
EL  CAJON  CITY  ....„ 


EL  CENTRO  CITY  .... 

EL  MONTE  CITY  

EUREKA  CITY  

FONTANA  CITY 

FRESNO  CITY 

BALANCE  OF  FRES- 
NO COUNTY. 


GARDEN  GROVE 
CITY. 

GILROY  CITY 

GLENDALE  CITY 

GLENN  COUNTY  .... 
HANFORD  CITY  

HAWTHORNE  CITY 


HEMET  CITY  

HESPERIA  CITY 

HIGHLAND  CITY 


Civil  jurisdKtions 
included 


CHICO  aTY  IN 

BUTTE  COUNTY 
CLOVIS  CITY  IN 

FRESNO  COUNTY 
COLTON  CITY  IN 

SAN 

BERNARDINO 

COUNTY 
COLUSA  COUNTY 
COMPTON  CITY  IN 

LOS  ANGELES 

COUNTY 
CORONA  CITY  IN 

RIVERSIDE 

COUNTY 
DEL  NORTE  COUN- 
TY 
EL  CAJON  CITY  IN 

SAN  DIEGO 

COUNTY 
EL  CENTRO  CITY  IN 

IMPERIAL  COUN- 
TY 
EL  MONTE  aTY  IN 

LOS  ANGELES 

COUNTY 
EUREKA  CITY  IN 

HUMBOLDT 

COUNTY 
FONTANA  CITY  IN 

SAN 

BERNARDINO 

COUNTY 
FRESNO  CITY  IN 

FRESNO  COUNTY 
FRESNO  COUNTY 

LESS  CLOVIS 

CITY 
FRESNO  CITY 
GARDEN  GROVE 

CITY  IN  ORANGE 

COUNTY 
GILROY  CITY  IN 

SANTA  CURA 

COUNTY 
GLENDALE  CITY  IN 

LOS  ANGELES 

COUNTY 
GLENN  COUNTY 
HANFORD  CITY  IN 

KINGS  COUNTY 
HAWTHORNE  CITY 

IN  LOS  ANGELES 

COUNTY 
HEMET  CITY  IN  RIV- 
ERSIDE COUNTY 
HESPERIA  CITY  IN 

SAN 

BERNARDINO 

COUNTY 
HIGHLAND  CITY  IN 

SAN 

BERNARDINO 

COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligibie  labor  surplus 

Civil  jurisdtetions 

areas 

included 

BALANCE  OF  HUM- 

HUMBOLDT COUN- 

BOLDT COUNTY. 

TY  LESS  EUREKA 

CITY 

HUNTINGTON  PARK 

HUNTINGTON  PARK 

CITY. 

CITY  IN  LOS  AN- 

GELES COUNTY 

IMPERIAL  BEACH 

IMPERIAL  BEACH 

CITY. 

CITY  IN  SAN 

DIEGO  COUNTY 

BALANCE  OF  IMPE- 

IMPERIAL COUNTY 

RIAL  COUNTY. 

LESS  EL  CENTRO 

CITY 

INDIO  QTY 

INDIO  CITY  IN  RIV- 

ERSIDE  COUNTY 

INGLEWOOD  CITY  .. 

INGLEWOOD  CITY 

IN  LOS  ANGELES 

COUNTY 

INYO  COUNTY 

INYO  COUNTY 

BALANCE  OF  KERN 

KERN  COUNTY 

COUNTY. 

LESS  BAKERS- 

FIELD  CITY 

RIDGECREST  CITY 

BALANCE  OF  KINGS 

KINGS  COUNTY 

COUNTY. 

LESS  HANFORD 

CITY 

LA  PUENTE  CITY 


LAKE  COUNTY 

LANCASTER  CITY 


LASSEN  COUNTY 
LAWNDALE  CITY 

LODICITY  

LOMPOC  CITY  


LONG  BEACH  CITY 


LOS  ANGELES  CITY 


BALANCE  OF  LOS 
ANGELES  COUN- 
TY. 


LA  PUENTE  CITY  IN 

LOS  ANGELES 

COUNTY 
LAKE  COUNTY 
LANCASTER  CITY 

IN  LOS  ANGELES 

COUNTY 
LASSEN  COUNTY 
LAWNDALE  CITY  IN 

LOS  ANGELES 

COUNTY 
LODI  CITY  IN  SAN 

JOAQUIN  COUN- 
TY 
LOMPOC  CITY  IN 

SANTA  BARBARA 

COUNTY 
LONG  BEACH  CITY 

IN  LOS  ANGELES 

COUNTY 
LOS  ANGELES  CITY 

IN  LOS  ANGELES 

COUNTY 
LOS  ANGELES 

COUNTY  LESS 

ALHAMBRA  CITY 
ARCADIA  CITY 
A2USA  CITY 
BALDWIN  PARK 

CITY 
BELL  CITY 
BELL  GARDENS 

CITY 
BELLFLOWER  CITY 
BEVERLY  HILLS 

CITY 
BURBANK  CITY 
CARSON  CITY 
CERRITOS  CITY 
CLAREMONT  CITY 
COMPTON  CITY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1996 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


LYNWOOD  CITY 


MADERA  CITY 


BALANCE  OF 
MADERA  COUNTY. 

MANTECA  CITY  


Civil  jurisdictions 
included 


MARIPOSA  COUNTY 


COVINA  CITY 
CULVER  CITY 
DIAMOND  BAR  CITY 
DOWNEY  CITY 
EL  MONTE  CITY 
GARDENA  CITY 
GLENDALE  CITY 
GLENDORA  CITY 
HAWTHORNE  CITY 
HUNTINGTON  PARK 

CITY 
INGLEWOOD  CITY 
LA  MIRADA  CITY 
LA  PUENTE  CITY 
LA  VERNE  CITY 
LAKEWOOD  CITY 
LANCASTER  CITY 
LAWNDALE  CITY 
LONG  BEACH  CITY 
LOS  ANGELES  CITY 
LYNWOOD  CITY 
MANHATTAN 

BEACH  CITY 
MAYWOOD  CITY 
MONROVIA  CITY 
MONTEBELLO  CITY 
MONTEREY  PARK 

CITY 
NORWALK  CITY 
PALMDALE  CITY 
PARAMOUNT  CITY 
PASADENA  CITY 
PICO  RIVERA  CITY    • 
POMONA  CITY 
RANCHO  PALOS 

VERDES  CITY 
REDONDO  BEACH 

CITY 
ROSEMEAD  CITY 
SAN  DIMAS  CITY 
SAN  GABRIEL  CITY 
SANTA  CLARITA 

CITY 
SANTA  MONICA 

CITY 
SOUTH  GATE  CITY 
TEMPLE  CITY 
TORRANCE  CITY 
WALNUT  CITY 
WEST  COVINA  CITY 
WEST  HOLLYWOOD 

CITY 
WHITTIER  CITY 
LYNWOOD  CITY  IN 

LOS  ANGELES 

COUNTY 
MADERA  CITY  IN 

MADERA  COUNTY 
MADERA  COUNTY 

LESS  MADERA 

CITY 
MANTECA  CITY  IN 

SAN  JOAQUIN    ^ 

COUNTY 
MARIPOSA  COUNTY 
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Labor  Surplus  Areas  Eligible  for 

Federal     Procurement     Pref- 

erence     August      21,      1995 

Through  September  30,  1995— 

Continued 

Eligible  labor  surplus 

Civil  jurisdictions 

areas 

included 

MAYWOOD  CITY  

MAYWOOD  CITY  IN 

LOS  ANGELES 

COUNTY 

MENDOCINO  COUN- 

MENDOCINO COUN- 

TY. 

TY 

MERCED  CITY  

MERCED  CITY  IN 

MERCED  COUN- 

TY 

BALANCE  OF 

MERCED  COUNTY 

MERCED  COUNTY. 

LESS  MERCED 

CITY 

MODESTO  CITY 

MODESTO  CITY  IN 

STANISLAUS 

COUNTY 

MODOC  COUNTY  .... 

MODOC  COUNTY 

MONO  COUNTY 

MONO  COUNTY 

MONTCLAIR  CITY  .... 

MONTCLAIR  CITY  IN 

SAN 

BERNARDINO 

COUNTY 

MONTEBELLO  CITY 

MONTEBELLO  CITY 

IN  LOS  ANGELES 

COUNTY 

BALANCE  OF  MON- 

MONTEREY COUN- 

TEREY COUNTY. 

TY  LESS  MARINA 

CITY 

MONTEREY  CITY 

SALINAS  CITY 

SEASIDE  CITY 

MORENO  VALLEY 

MORENO  VALLEY 

CITY. 

CITY  IN  RIVER- 

SIDE COUNTY 

NAPA  CITY  

NAPA  CITY  IN  NAPA 

COUNTY 

NATIONAL  CITY 

NATIONAL  CITY  IN 

SAN  DIEGO 

COUNTY 

NORWALK  CITY 

NORWALK  CITY  IN 

LOS  ANGELES 

COUNTY 

OAKLAND  CITY 

OAKLAND  CITY  IN 

ALAMEDA  COUN- 

TY 

OCEANSIDE  CITY  .... 

OCEANSIDE  CITY  IN 

SAN  DIEGO 

COUNTY 

ONTARIO  CITY  

ONTARIO  CITY  IN 

SAN 

BERNARDINO 

COUNTY 

OXNARDCITY  

OXNARD  CITY  IN 

VENTURA  COUN- 

TY 

PALM  SPRINGS 

PALM  SPRINGS 

CITY. 

CITY  IN  RIVER- 

SIDE COUNTY 

PALMDALE  CITY 

PALMDALE  CITY  IN 

, 

LOS  ANGELES 

. 

COUNTY 

PARADISE  CITY 

PARADISE  CITY  IN 

BUTTE  COUNTY 

PARAMOUNT  CITY  .. 

PARAMOUNT  CITY 

IN  LOS  ANGELES 

COUNTY 

Labor  Surplus  Areas  Eligible  for  i  I-abor  Surplus  Areas  Eligible  for 


Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


PICO  RIVERA  CITY 


PITTSBURG  CITY 


PLUMAS  COUNTY 
POMONA  CITY 


PORTERVILLE  CITY 


REDDING  CITY  ... 
RIALTO  CITY 

RICHMOND  CITY 
RIVERSIDE  CITY 


BALANCE  OF  RIV- 
ERSIDE COUNTY. 


Civil  jurisdictions 
included 


ROSEMEAD  CITY  .... 

ROSEVILLE  CITY 

SACRAMENTO  CITY 

SALINAS  CITY 


SAN  BENITO  COUN- 
TY. 

SAN  BERNARDINO 
CITY. 


BALANCE  OF  SAN 
BERNARDINO 
COUNTY. 


PICO  RIVERA  CITY 

IN  LOS  ANGELES 

COUNTY 
PITTSBURG  CITY  IN 

CONTRA  COSTA 

COUNTY 
PLUMAS  COUNTY 
POMONA  CITY  IN 

LOS  ANGELES 

COUNTY 
PORTERVILLE  CITY 

IN  TULARE 

COUNTY 
REDDING  CITY  IN 

SHASTA  COUNTY 
RIALTO  CITY  IN 

SAN 

BERNARDINO 

COUNTY 
RICHMOND  CITY  IN 

CONTRA  COSTA 

COUNTY 
RIVERSIDE  CITY  IN 

RIVERSIDE 

COUNTY 
RIVERSIDE  COUN- 
TY LESS  CATHE- 
DRAL CITY 
CORONA  CITY 
HEMET  CITY 
INDIO  CITY 
MORENO  VALLEY 

CITY 
NORCO  CITY 
PALM  SPRINGS 

CITY 
RIVERSIDE  CITY 
TEMECULA  CITY 
ROSEMEAD  CITY  IN 

LOS  ANGELES 

COUNTY 
ROSEVILLE  CITY  IN 

PLACER  COUNTY 
SACRAMENTO  CITY 

IN  SACRAMENTO 

COUNTY 
SALINAS  CITY  IN 

MONTEREY 

COUNTY 
SAN  BENITO  COUN- 
TY 
SAN  BERNARDINO 

CITY  IN  SAN 

BERNARDINO 

COUNTY 
SAN  BERNARDINO 

COUNTY  LESS 

APPLE  VALLEY 

CITY 
CHINO  CITY 
COLTON  CITY 
FONTANA  CITY 
HESPERIA  CITr 
HIGHLAND  JDITY 
MONTCLAIR  CITY 
ONTARIO  CITY 


Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


BALANCE  OF  SAN 
JOAQUIN  COUNTY, 


SAN  LUIS  OBISPO 
CITY. 

SAN  PABLO  CITY  .... 


SANTA  ANA  CITY 


SANTA  CRUZ  CITY 


SANTA  MARIA  CITY 


SANTA  PAULA  CITY 


SEASIDE  CITY 


BALANCE  OF  SHAS- 
TA COUNTY. 

SIERRA  COUNTY  .... 
SISKIYOU  COUNTY  . 
SOUTH  GATE  CITY  . 


BALANCE  OF 
STANISLAUS 
COUNTY. 


STANTON  CITY 


Civil  jurisdictions 
included 


STOCKTON  CITY 


BALANCE  OF  SUT- 
TER COUNTY. 
TEHAMA  COUNTY 
TRACEYCITY  


TRINITY  COUNTY 
TULARE  CITY 


RANCHO 

CUCAMONGA 

CITY 
REDLANDS  CITY 
RIALTO  CITY 
SAN  BERNARDINO 

CITY 
UPLAND  CITY 
VICTORVILLE  CITY 
YUCAIPA  CITY 
SAN  JOAQUIN 

COUNTY  LESS 

LODI  CITY 
MANTECA  CITY 
STOCKTON  CITY 
TRACEY  CITY 
SAN  LUIS  OBISPO 

CITY  IN  SAN  LUIS 

OBISPO  COUNTY 
SAN  PABLO  CITY  IN 

CONTRA  COSTA 

COUNTY 
SANTA  ANA  CITY  IN 

ORANGE  COUN- 
TY 
SANTA  CRUZ  CITY 

IN  SANTA  CRUZ 

COUNTY 
SANTA  MARIA  CITY 

IN  SANTA  BAR- 
BARA COUNTY 
SANTA  PAULA  CITY 

IN  VENTURA 

COUNTY 
SEASIDE  CITY  IN 

MONTEREY 

COUNTY 
SHASTA  COUNTY 

LESS  REDDING 

CITY 
SIERRA  COUNTY 
SISKIYOU  COUNTY 
SOUTH  GATE  CITY 

IN  LOS  ANGELES 

COUNTY 
STANISLAUS  COUN- 
TY LESS  CERES 

CITY 
MODESTO  CITY 
TURLOCK  CITY 
STANTON  CITY  IN 

ORANGE  COUN- 
TY 
STOCKTON  CITY  IN 

SAN  JOAQUIN 

COUNTY 
SUTTER  COUNTY 

LESS  YUBA  CITY 
TEHAMA  COUNTY 
TRACEY  CITY  IN 

SAN  JOAQUIN 

COUNTY 
TRINITY  COUNTY 
TULARE  CITY  IN 

TULARE  COUNT>- 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  Seftember  30,  1995— 
Continued 


Eligit)le  labor  surplus 
areas 


BALANCE  OF 
TULARE  COUNTY. 


TUOLUMNE  COUN- 
TY. 
TURLOCK  CITY 


Civil  jurisdictions 
irx:luded 


VALLEJO  CITY 


BALANCE  OF  VEN- 
TURA COUNTY. 


VICTORVILLE  CITY  . 

VISALIA  CITY  

VISTA  CITY 

WATSONVILLE  CITY 


WEST  HOLLYWOOD 
CITY. 

WEST  SAC- 
RAMENTO CITY. 


YUBA  CITY  

YUBA  COUNTY 


TULARE  COUNTY    . 
LESS 

PORTERVILLE 
CITY 

TULARE  CITY 

DVISALIA  CITY 

TUOLUMNE  COUN- 
TY 

TURLOCK  CITY  IN 
STANISLAUS 
COUNTY 

VALLEJO  CITY  IN 
SOLANO  COUNTY 

VENTURA  COUNTY 
LESS  CAMARILLO 
CITY 

MOORPARK  CITY 

OXNARD  CITY 

SANTA  PAULA  CITY 

SIMI  VALLEY  CITY 

THOUSAND  OAKS 
CITY 

VENTURA  CITY 

VICTORVILLE  CITY 
IN  SAN 
BERNARDINO 
COUNTY 

VISALIA  CITY  IN 
TULARE  COUNTY 

VISTA  CITY  IN  SAN 
DIEGO  COUNTY 

WATSONVILLE  CTTY 
IN  SANTA  CRUZ 
COUNTY 

WEST  HOLLYWOOD 
CITY  IN  LOS  AN^ 
GELES  COUNTY 

WEST  SAC- 
RAMENTO CITY 
IN  YOLO  COUNTY 

YUBA  CITY  IN  SUT- 
TER COUNTY 

YUBA  COUNTY 


COLORADO 


CONEJOS  COUNTY  . 
COSTILLA  COUNTY 
DOLORES  COUNTY 
GRAND  JUNCTION 
CITY. 

HUERFANO  COUN- 
TY. 

LAKE  COUNTY 

LAS  ANIMAS  COUN- 
TY. 

PUEBLO  CITY  


RIO  GRANDE  COUN- 
TY. 

SAGUACHE  COUN- 
TY. 

SAN  JUAN  COUNTY 


CONEJOS  COUNTY 

COSTILLA  COUNFY 

DOLORES  COUNTY 

GRAND  JUNCTION 
CITY  IN  MESA 
COUNTY 

HUERFANO  COUN- 
TY 

LAKE  COUNTY 

LAS  ANIMAS  COUN- 
TY 

PUEBLO  CITY  IN 
PUEBLO  COUNTY 

RIO  GRANDE 
COUNTY 

SAGUACHE  COUN- 
TY 

SAN  JUAN  COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eygibte  labor  surplus 
ckreas 


Civil  jurisdictions 
iTKiuded 


CONNECnCUT 


ANSONIA  TOWN  

BRIDGEPORT  CITY  . 
EAST  HARTFORD 

CITY. 
HARTFORD  CITY 

killingly  town  .... 

meriden  city  

new  britain  city  . 
new  london  city 

PLAINFIELD  TOWN  . 
PLYMOUTH  TOWN  .. 

PUTNAM  TOWN  

STERLING  TOWN  .... 
THOMASTON  TOWN 
THOMPSON  TOWN  . 
TORRINGTON  CITY  . 
VOLUNTOWN  TOWN 

WATERBURY  CITY  .. 
WINCHESTER 
TOWN. 


ANSONIA  TOWN 
BRIDGEPORT  CITY 
EAST  HARTFORD 

CITY 
HARTFORD  CITY 
KILLINGLY  TOWN 
MERIDEN  CITY 
NEW  BRITAIN  CITY 
NEW  LONDON  CITY 
PLAINFIELD  TOWN 
PLYMOUTH  TOWN 
PUTNAM  TOWN 
STERLING  TOWN 
THOMASTON  TOWN 
THOMPSON  TOWN 
TORRINGTON  CITY 
VOLUNTOWN 

TOWN 
WATERBURY  CITY 
WINCHESTER 

TOWN 


FLORIDA 


BAKER  COUNTY  ... 
BOYNTON  BEACH 
CITY. 

CITRUS  COUNTY  . 
COCONUT  CREEK 
CITY. 


COLLIER  COUNTY  .. 
COLUMBIA  COUNTY 
DAYTONA  BEACH 
CITY. 

DESOTO  COUNTY  . 
DELRAY  BEACH 
CITY. 

DIXIE  COUNTY  

FORT  MYERS  CITY  . 


FORT  PIERCE  CITY 


FT  LAUDERDALE 
CITY. 


GLADES  COUNTY  ... 
GREENACRES  CITY 


HALLANDALE  CITY 


HAMILTON  COUNTY 
HARDEE  COUNTY  ... 
HENDRY  COUNTY  ... 
HIALEAH  CITY  


BAKER  COUNTY 
BOYNTON  BEACH 

CITY  IN  PALM 

BEACH  COUNTY 
CITRUS  COUNTY 
COCONUT  CREEK 

CITY  IN 

BROWARD  COUN- 
TY 
COLLIER  COUNTY 
COLUMBIA  COUNTY 
DAYTONA  BEACH 

CITY  IN  VOLUSIA 

COUNTY 
DE  SOTO  COUNTY 
DELRAY  BEACH 

CITY  IN  PALM 

BEACH  COUNTY 
DIXIE  COUNTY 
FORT  MYERS  CITY 

IN  LEE  COUNTY 
FORT  PIERCE  CITY 

IN  ST.  LUCIE 

COUNTY 
FT  LAUDERDALE 

CITY  IN 

BROWARD  COUN- 
TY 
GLADES  COUNTY 
GREENACRES  CITY 

IN  PALM  BEACH 

COUNTY 
HALLANDALE  CITY 

IN  BROWARD 

COUNTY 
HAMILTON  COUNTY 
HARDEE  COUNTY 
HENDRY  COUNTY 
HIALEAH  CITY  IN 

DADE  COUNTY 


Labor  Surplus  Areas  Eligible  for 
FEDERAL  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


HIGHLANDS  COUN- 
TY. 

INDIAN  RIVER 
COUNTY. 

LAKE  WORTH  CITY  . 


LAKELAND  CITY 


LAUDERDALE 
LAKES  CITY. 


MARTIN  COUNTY  .. 
MELBOURNE  CITY 


MIAMI  BEACH  CITY 

MIAMI  CITY  

NORTH  MIAMI  CITY 

OCALA  crrY 


OKEECHOBEE 

COUNTY. 
BALANCE  OF  PALM 

BEACH  COUNTY. 


PANAMA  CITY 


BALANCE  OF  POLK 
COUNTY. 

POMPANO  BEACH 
CITY. 


PORT  ST.  LUCIE 
CITY. 

RIVIERA  BEACH 
CITY. 

BALANCE  OF  ST. 
LUCIE  COUNTY. 


SUWANNEE  COUN- 
TY. 
TAYLOR  COUNTY  .. 


Civil  jurisdictions 
included 


HIGHLANDS  COUN- 
TY 
INDIAN  RIVER 

COUNTY 
LAKE  WORTH  CITY 

IN  PALM  BEACH 

COUNTY 
LAKELAND  CITY  IN 

POLK  COUNTY 
LAUDERDALE 

LAKES  CITY  IN 

BROWARD  COUN- 
TY 
MARTIN  COUNTY 
MELBOURNE  CITY 

IN  BREVARD 

COUNTY 
MIAMI  BEACH  CITY 

IN  DADE  COUNTY 
MIAMI  CITY  IN 

DADE  COUNTY 
NORTH  MIAMI  CITY 

IN  DADE  COUNTY 
OCALA  CITY  IN 

MARION  COUNTY 
OKEECHOBEE 

COUNTY 
PALM  BEACH 

COUNTY  LESS 

BOCA  RATON 

CITY 
BOYNTON  BEACH 

CITY 
DELRAY  BEACH 

CITY 
GREENACRES  CITY 
JUPITER  CITY 
LAKE  WORTH  CITY 
RIVIERA  BEACH 

CITY 
WEST  PALM  BEACH 

CITY 
PANAMA  CITY  IN 

BAY  COUNTY 
POLK  COUNTY 

LESS  LAKELAND 

CITY 
POMPANO  BEACH 

CITY  IN 

BROWARD  COUN- 
TY 
PORT  ST.  LUCIE 

CITY  IN  ST.  LUCIE 

COUNTY 
RIVIERA  BEACH 

CITY  IN  PALM 

BEACH  COUNTY 
ST.  LUCIE  COUNTY 

LESS  FORT 

PIERCE  CITY 
PORT  ST.  LUCIE 

CITY 
SUWANNEE  COUN- 
TY 
I  TAYLOR  COUNTY 
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LABOR  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligit)ie  labor  surplus 
areas 


WEST  PALM  beach 
OTY. 


Civil  jurisdictions 
included 


WEST  PALM  beach 
CITY  IN  PALM 
BEACH  COUNTY 


QEORQIA 


ALBANY  CITY 

APPLING  COUNTY  .. 
ATKINSON  COUNTY 
ATLANTA  CITY 

AUGUSTA  CITY 

BAKER  COUNTY 

BRANTLEY  COUNTY 

BURKE  COUNTY  

CALHOUN  COUNTY 

CHATTAHOOCHEE 
COUNTY. 

DECATUR  COUNTY  . 

EARLY  COUNTY  

ELBERT  COUNTY  .... 

EMANUEL  COUNTY  . 

GILMER  COUNTY  .... 

GREENE  COUNTY  ... 

HANCOCK  COUNTY 

HARALSON  COUN- 
TY. 

LA  GRANGE  CITYy... 

MACON  COUNTY  .... 

MERIWETHER 
COUNTY. 

MILLER  COUNTY  

MITCHELL  COUNTY 

MONTGOMERY 
COUNTY. 

POLK  COUNTY  

QUITMAN  COUNTY  . 

RABUN  COUNTY  

RANDOLPH  COUN- 
TY. 

ROME  CITY  

SEMINOLE  COUNTY 
SUMTER  COUNTY  ... 
TALBOT  COUNTY  .... 
TALIAFERRO  COUN- 
TY. 
TAYLOR  COUNTY  ... 
TELFAIR  COUNTY  ... 
TERRELL  COUNTY  .. 
TOOMBS  COUNTY  .. 
TREUTLEN  COUNTY 
TURNER  COUNTY  ... 
WARREN  COUNTY  .. 
WAYNE  COUNTY 


ALBANY  CITY  IN 

DOUGHERTY 

COUNTY 
APPLING  COUNTY 
ATKINSON  COUNTY 
ATLANTA  CITY  IN 

DE  KALB  COUNTY 
FULTON  COUNTY 
AUGUSTA  CITY  IN 

RICHMOND 

COUNTY 
BAKER  COUNTY 
BRANTLEY  COUNTY 
BURKE  COUNTY 
CALHOUN  COUNTY 
CHATTAHOOCHEE 

COUNTY 
DECATUR  COUNTY 
EARLY  COUNTY 
ELBERT  COUNTY 
EMANUEL  COUNTY 
GILMER  COUNTY 
GREENE  COUNTY 
HANCOCK  COUNTY 
HARALSON  COUN- 
TY 
LA  GRANGE  CITY  IN 

TROUP  COUNTY 
MACON  COUNTY 
MERIWETHER 

COUNTY 
MILLER  COUNTY 
MITCHELL  COUNTY 
MONTGOMERY 

COUNTY 
POLK  COUNTY 
QUITMAN  COUNTY 
RABUN  COUNTY 
RANDOLPH  COUN- 
TY 
ROME  CITY  IN 

FLOYD  COUNTY 
SEMINOLE  COUNTY 
SUMTER  COUNTY 
TALBOT  COUNTY 
TALIAFERRO 

COUNTY 
TAYLOR  COUNTY 
TELFAIR  COUNTY 
TERRELL  COUNTY 
TOOMBS  COUNTY 
TREUTLEN  COUNTY 
TURNER  COUNTY 
WARREN  COUNTY 
WAYNE  COUNTY 


HAWAII 

(/VUAI  COUNTY  

KAUAI  COUNTY 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 


Civil  jurisdictions 
included 


IDAHO 


ADAMS  COUNTY  

BENEWAH  COUNTY 

BONNER  COUNTY  .. 

BOUNDARY  COUN- 
TY. 

CLEARWATER 
COUNTY. 

CUSTER  COUNTY  ... 

FREMONT  COUNTY 

IDAHO  COUNTY  

LEMHI  COUNTY „ 

MINIDOKA  COUNTY 

PAYETTE  COUNTY  . 

SHOSHONE  COUN- 
TY. 

VALLEY  COUNTY  .... 

WASHINGTON 
COUNTY. 


ADAMS  COUNTY 
BENEWAH  COUNTY 
BONNER  COUNTY 
BOUNDARY  COUN- 
TY 
CLEARWATER 

COUNTY 
CUSTER  COUNTY 
FREMONT  COUNTY 
IDAHO  COUNTY 
LEMHI  COUNTY 
MINIDOKA  COUNTY 
PAYETTE  COUNTY 
SHOSHONE  COUN- 
TY 
VALLEY  COUNTY 
WASHINGTON 
COUNTY 


ILLINOIS 


ALEXANDER  COUN- 
TY. 
ALTON  CITY 


AURORA  CITY 


BELLEVILLE  CITY 


BOND  COUNTY  

BOONE  COUNTY 

CALHOUN  COUNTY 
CARPENTERSVILLE 
CITY. 


CASS  COUNTY  

CHICAGO  CITY 

CHRISTIAN  COUNTY 

CICERO  CITY 

CLAY  COUNTY  

CUMBERLAND 

COUNTY. 
DANVILLE  CITY  

DECATUR  CITY  

EAST  ST.  LOUIS 
CITY. 

EDGAR  COUNTY  

EFFINGHAM  COUN- 
TY. 
FAYETTE  COUNTY  .. 
FRANKLIN  COUNTY 


ALEXANDER  COUN- 
TY 

ALTON  CITY  IN 
MADISON  COUN- 
TY 

AURORA  CITY  IN 
DU  PAGE  COUN- 
TY 

KANE  COUNTY 

BELLEVILLE  CITY  IN 
ST.  CLAlR  COUN- 
TY 

BOND  COUNTY 

BOONE  COUNTY 

CALHOUN  COUNTY 

CARPENTERSVILLE 
CITY  IN  KANE 
COUNTY 

CASS  COUNTY 

CHICAGO  CITY  IN 
COOK  COUNTY 

CHRISTIAN  COUN- 
TY 

CICERO  CITY  IN 
COOK  COUNTY 

CLAY  COUNTY 

CUMBERLAND 
COUNTY 

DANVILLE  CITY  IN 
VERMILION 
COUNTY 

DECATUR  CITY  IN 
MACON  COUNTY 

EAST  ST.  LOUIS 
CITY  IN  ST.  CLAIR 
COUNTY 

EDGAR  COUNTY 

EFFINGHAM  COUN- 
TY 

FAYETTE  COUNTY 

FRANKLIN  COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30.  1995— 
Continued 


Eligible  labor  surplus 
areas 


FREEPORT  CITY 


FULTON  COUNTY  .. 
GALLATIN  COUNTY 
GRANITE  CITY 


GRUNDY  COUNTY  .. 
HAMILTON  COUNTY 
HARDIN  COUNTY  .... 
HARVEY  CITY  


Civil  jurisdictions 
included 


BALANCE  OF  JACK- 
SON COUNTY. 


JEFFERSON  COUN- 
TY. 
JOHNSON  COUNTY 
JOLIET  CITY  ...._ 


KANKAKEE  CITY 


LA  SALLE  COUNTY  . 
LAWRENCE  COUN- 
TY. 
MACOUPIN  COUNTY 

MARION  COUNTY  ... 

MASON  COUNTY 

MAYWOOD  VILLAGE 


MERCER  COUNTY  . 
MONTGOMERY 

COUNTY. 
NORTH  CHICAGO 

CITY. 

PEKIN  CITY  

PERRY  COUNTY  .... 

POPE  COUNTY  

PULASKI  COUNTY  .. 
QUINCY  CITY 

RANDOLPH  COUN- 
TY. 
ROCKFORD  CITY  ... 


SALINE  COUNTY  ... 
SCOTT  COUNTY  .... 
SHELBY  COUNTY  .. 
STARK  COUNTY  .... 
UNION  COUNTY  .... 
BALANCE  OF  VER- 
MILION COUNTY. 

WABASH  COUNTY 
WAUKEGAN  CITY  ., 

WAYNE  COUNTY  .. 


FREEPORT  CITY  IN 
STEPHENSON 
COUNTY 
FULTON  COUNTY 
GALLATIN  COUNTY 
GRANITE  CITY  IN 
MADISON  COUN- 
TY 
GRUNDY  COUNTY 
HAMILTON  COUNTY 
HARDIN  COUNTY 
HARVEY  CITY  IN 
COOK  COUNTY 
JACKSON  COUNTY 
LESS 

CARBONDALE 
CITY 
JEFFERSON  COUN- 
TY 
JOHNSON  COUNTY 
JOLIET  CITY  IN 

WILL  COUNTY 
KANKAKEE  CITY  IN 
KANKAKEE 
COUNTY 
LA  SALLE  COUNTY 
LAWRENCE  COUN- 
TY 
MACOUPIN  COUN- 
TY 
MARION  COUNTY 
MASON  COUNTY 
MAYWOOD  VIL- 
LAGE IN  COOK 
COUNTY 
MERCER  COUNTY 
MONTGOMERY 

COUNTY 
NORTH  CHICAGO 
CITY  IN  LAKE 
COUNTY 
PEKIN  CITY  IN 
TAZEWELL 
COUNTY 
PERRY  COUNTY 
POPE  COUNTY 
PULASKI  COUNTY 
QUINCY  CITY  IN 

ADAMS  COUNTY 
RANDOLPH  COUN- 
TY 
ROCKFORD  Crr>'  IN 
WINNEBAGO 
COUNTY 
SALINE  COUNTY 
SCOTT  COUNTY 
SHELBY  COUNTY 
STARK  COUNTY 
UNION  COUNTY 
VERMILION  COUN- 
TY LESS 
DANVILLE  CITY 
WABASH  COUNTY 
WAUKEGAN  CITY  IN 

LAKE  COUNTY 
WAYNE  COUNTY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref 
erence  August  '21,  1995 
Through  September  30,  1995— 
Continued 


Eligibie  labor  surplus 
areas 


WHITE  couirrv 

WILUAMSON  COUN- 
TY. 


Civil  jurisdictiorts 
irxiluded 


WHITE  COUNTY 
WILUAMSON 
COUNTY 


INDIANA 


ANDERSON  CITY  .... 

ANDERSON  CITY  IN 

MADISON  COUN- 

TY 

BLACKFORD  COUN- 

BLACKFORD COUN- 

TY. 

TY 

CRAWFORD  COUN- 

CRAWFORD COUN- 

TY. 

TY 

EAST  CHICAGO 

EAST  CHICAGO 

CITY. 

CITY  IN  LAKE 

COUNTY 

FAYETTE  COUNTY  .. 

FAYETTE  COUNTY 

GARY  CITY 

GARY  CITY  IN  LAKE 

COUNTY 

GREENE  COUNTY  ... 

GREENE  COUNTY 

HENRY  COUNTY  

HENRY  COUNTY 

LAWRENCE  COUN- 

LAWRENCE COUN- 

TY. 

TY 

MARION  CITY  

MARION  CITY  IN 

GRANT  COUNTY 

MICHIGAN  CITY 

MICHIGAN  CITY  IN 

LA  PORTE  COUN- 

TY 

ORANGE  COUNTY  .. 

ORANGE  COUNTY 

RANDOLPH  COUN- 

RANDOLPH COUN- 

TY. 

TY 

RICHMOND  CITY  

RICHMON  CITY  IN 

, 

WAYNE  COUNTY 

SULLIVAN  COUNTY 

SULLIVAN  COUNTY 

VERMILLION  COUN- 

VERMILUON COUW- 

TY. 

TY 

KANSAS 


KANSAS  CITY  KN 


UNN  COUNTY 


KANSAS  CITY  KN  IN 
WYANDOTTE 
COUNTY 

UNN  COUNTY 


KENTUCKY 


BALLARD  COUNTY  . 

BATH  COUNTY  

BELL  COUNTY 

BOYD  COUNTY 

BRACKEN  COUNTY  . 
BREATHITT  COUN- 
TY. 
CALDWELL  COUNTY 

CARTER  COUNTY  ... 

CLAY  COUNTY  

CLINTON  COUNTY  .. 

CUMBERLAND 
COUNTY. 

EDMONSON  COUN- 
TY. 

ELUOTT  COUNTY  ... 

ESTILL  COUNTY 

FLOYD  COUNTY 

GREENUP  COUNTY 


BALLARD  COUNTY 
BATH  COUNTY 
BELL  COUNTY 
BOYD  COUNTY 
BRACKEN  COUNTY 
BREATHITT  COUN- 
TY 
CALDWELL  COUN- 
TY 
CARTER  COUNTY 
CLAY  COUNTY 
CUNTON  COUNTY 
CUMBERLAND 

COUNTY 
EDMONSON  COUN- 
TY 
ELUOTT  COUNTY 
ESTILL  COUNTY 
FLOYD  COUNTY 
GREENUP  COUNTY 


Ubor  Surplus  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 


HANCOCK  COUNTY 

HARLAN  COUNTY  ... 

JACKSON  COUNTY  . 

KNOTT  COUNTY 

LAWRENCE  COUN- 
TY. 

LEE  COUNTY 

LETCHER  COUNTY  . 

LEWIS  COUNTY  _ 

UVINGSTON  COUN- 
TY. 

MAGOFFIN  COUNTY 

MARTIN  COUNTY  .... 

MC  CREARY  COUN- 
TY. 

MC  LEAN  COUNTY  .. 

MENIFEE  COUNTY  .. 

MONTGOMERY 
COUNTY. 

MORGAN  COUNTY  .. 

MUHLENBERG 
COUNTY. 

OHKD  COUNTY 

PERRY  COUNTY  

PIKE  COUNTY 

POWELL  COUNTY  ... 

ROCKCASTLE 
COUNTY. 

RUSSELL  COUNTY  . 

WEBSTER  COUNTY 

WOLFE  COUNTY  


Civil  jurisdictions 
irwiuded 


HANCOCK  COUNTY 
HARLAN  COUNTY 
JACKSON  COUNTY 
KNOTT  COUNTY 
LAWRENCE  COUN- 
TY 
LEE  COUNTY 
LETCHER  COUNTY 
LEWIS  COUNTY 
UVINGSTON  COUN- 
TY 
MAGOFFIN  COUNTY 
MARTIN  COUNTY 
MC  CREARY  COUN- 
TY 
MC  LEAN  COUNTY 
MENIFEE  COUNTY 
MONTGOMERY 

COUNTY 
MORGAN  COUNTY 
MUHLENBERG 

COUNTY 
OHIO  COUNTY 
PERRY  COUNTY 
PIKE  COUNTY 
POWELL  COUNTY 
ROCKCASTLE 

COUNTY 
RUSSELL  COUNTY 
WEBSTER  COUNTY 
WOLFE  COUNTY 


LOUISUNA 


ACADIA  PARISH  .... 
ALEXANDRIA  CITY 


ALLEN  PARISH  

ASSUMPTION  PAR- 
ISH. 
AVOYELLES  PARISH 


BEAUREGARD  PAR- 
ISH. 

CALDWELL  PARISH 

CATAHOULA  PAR- 
ISH. 

CLAIBORNE  PARISH 

CONCORDIA  PAR- 
ISH. 

DE  SOTO  PARISH  ... 

EAST  CARROLL 
PARISH. 

EVANGEUNE  PAR- 
ISH. 

FRANKUN  PARISH  .. 

GRANT  PARISH  

HOUMACITY  


IBERVILLE  PARISH 
JEFFERSON  DAVIS 

PARISH. 
LA  SALLE  PARISH  .. 


ACADIA  PARISH 
ALEXANDRIA  CITY 
IN  RAPIDES  PAR- 
ISH 
ALLEN  PARISH 
ASSUMPTION  PAR- 

ISH 
AVOYELLES  PAR- 

ISH 
BEAUREGARD  PAR- 

ISH 
CALDWELL  PARISH 
CATAHOULA  PAR- 
ISH 
CLAIBORNE  PARISH 
CONCORDIA  PAR- 
ISH 
DE  SOTO  PARISH 
EAST  CARROLL 

PAR^ISH 
EVANGELINE  PAR- 
ISH 
FRANKLIN  PARISH 
GRANT  PARISH 
HOUMA  CITY  IN 
TERREBONNE 
PARISH 
IBERVILLE  PARISH 
JEFFERSON  DAVIS 

PARISH 
LA  SALLE  PARISH 


Labor  Surplus  Areas  Eugible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


EHgible  labor  surplus 
areas 


LAKE  CHARLES 
CITY. 


UVINGSTON  PAR- 
ISH. 
MADISON  PARISH 
MONROE  CnV 


MOREHOUSE  PAR- 
ISH. 
NEW  IBERIA  CITY  ... 

POINTE  COUPEE 

PARISH. 
RED  RIVER  PARISH 
RICHLAND  PARISH  . 
ST.  JAMES  PARISH  . 
ST.  JOHN  BAPTIST 

PARISH. 
ST.  LANDRY  PARISH 

ST.  MARY  PARISH  .. 

TANGIPAHOA  PAR- 
ISH. 

TENSAS  PARISH  

VERMILION  PARISH 

WASHINGTON  PAR- 
ISH. 

WEBSTER  PARISH  .. 

WEST  CARROLL 
PARISH. 


CJvH  jurisdictions 
included 


LAKE  CHARLES 
CITY  IN 

CALCASIEU  PAR- 
ISH 
LIVINGSTON  PAR- 
ISH 
MADISON  PARISH 
MONROE  CITY  IN 
OUACHITA  PAR- 
ISH 
MOREHOUSE  PAR- 

ISH 
NEW  IBERIA  CITY 

IN  IBERIA  PARISH 
POINTE  COUPEE 

PARISH 
RED  RIVER  PARISH 
RICHLAND  PARISH 
ST.  JAMES  PARISH 
ST.  JOHN  BAPTIST 

PARISH 
ST.  LANDRY  PAR- 
ISH 
ST.  MARY  PARISH 
TANGIPAHOA  PAR- 
ISH 
TENSAS  PARISH 
VERMILION  PARISH 
WASHINGTON  PAR- 
ISH 
WEBSTER  PARISH 
WEST  CARROLL 
PARISH 


MAINE 


AROOSTOOK 

AROOSTOOK 

COUNTY. 

COUNTY 

LEWISTON  CITY  

LEWISTON  CITY  IN 

ANDROSCOGGIN 

COUNTY 

OXFORD  COUNTY  .. 

OXFORD  COUNTY 

PISCATAQUIS 

PISCATAQUIS 

COUNTY. 

COUNTY 

SOMERSET  COUN- 

SOMERSET COUN- 

TY. 

TY 

WALDO  COUNTY 

WALDO  COUNTY 

WASHINGTON 

WASHINGTON 

COUNTY. 

COUNTY 

MARYLAND 

ALLEGANY  COUNTY 

ALLEGANY  COUNTY 

ANNAPOUS  CITY  .... 

ANNAPOLIS  CITY  IN 

ANNE  ARUNDEL 

COUNTY 

BALTIMORE  CITY  .... 

BALTIMORE  CITY 

CECIL  COUNTY  

CECIL  COUNTY 

DORCHESTER 

DORCHESTER 

COUNTY. 

COUNTY 

GARRETT  COUNTY  . 

GARRETT  COUNTY 

HAGERSTOWN  CITY 

HAGERSTOWN 

CITY  IN  WASH- 

INGTON COUNTY 

SOMERSET  COUN- 

SOMERSET COUN- 

TY. 

TY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 

Civil  jurisdictions 
Included 

WORCESTER 
COUNTY. 

WORCESTER 
COUNTY 

MASSACHUSETTS 


ACUSHNETTOWN  .. 

ADAMS  TOWN  

ATHOL  TOWN  

ATTLEBORO  CITY  .„ 

AVON  TOWN 

AYER  TOWN  

BARNSTABLE  TOWN 


BARRE  TOWN 


BLACKSTONE 
TOWN. 


BOURNE  TOWN 


BRIMFIELD  TOWN  .. 


BROCKTON  CITY  .. 


^ROOKFIELD  TOWN 


•CARVER  TOWN 

CHARLEMONT 
II  TOWN. 


CHELSEA  CITY 


CHESHIRE  TOWN  ... 

CHESTER  TOWN 

CHICOPEE  CITY  


ACUSHNET  TOWN 
IN  BRISTOL 
COUNTY 
ADAMS  TOWN  IN 
BERKSHIRE 
COUNTY 
ATHOL  TOWN  IN 
WORCESTER 
COUNTY 
ATTLEBORO  CITY 
IN  BRISTOL 
COUNTY 
AVON  TOWN  IN 
NORFOLK  COUN- 
TY 
AYER  TOWN  IN 
MIDDLESEX 
COUNTY 
BARNSTABLE 
TOWN  IN 
BARNSTABLE 
COUNTY 
BARRE  TOWN  IN 
WORCESTER 
COUNTY 
BLACKSTONE 
TOWN  IN 
WORCESTER 
COUNTY 
BOURNE  TOWN  IN 
BARNSTABLE 
COUNTY 
BRIMFIELD  TOWN 
IN  HAMPDEN 
COUNTY 
BROCKTON  CITY  IN 
PLYMOUTH 
COUNTY 
BROOKFIELD  TOWN 
IN  WORCESTER 
COUNTY 
CARVER  TOWN  IN 
PLYMOUTH 
COUNTY 
CHARLEMONT 
TOWN  IN  FRANK- 
LIN COUNTY 
CHELSEA  CITY  IN 
SUFFOLK  COUN- 
TY 
CHESHIRE  TOWN 
IN  BERKSHIRE 
COUNTY 
CHESTER  TOWN  IN 
HAMPDEN  COUN- 
TY 
CHICOPEE  CITY  IN 
HAMPDEN  COUN- 
TY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligitile  labor  surplus 
areas 


CLARKSBURG 
TOWN. 

CLINTON  TOWN 


CUMMINQTON 
TOWN. 

DARTMOUTH  TOWN 


DENNIS  TOWN  


Civil  jurisdictions 
included 


DIGHTON  TOWN 
DRACUT  TOWN  . 


EAST  BRIDGE- 
WATER  TOWN. 


EAST  BROOKFIELD 
TOWN, 


EASTHAM  TOWN 


EDGARTOWN  TOWN 

FAIRHAVEN  TOWN  . 

FALL  RIVER  CITY  .... 
FITCHBURG  CITY  .... 


FLORIDA  TOWN  

FREETOWN  TOWN  , 
GAY  HEAD  TOWN  ... 
GLOUCESTER  CITY 

HAUFAX  TOWN  

HANSON  TOWN 

HARDWICKTOWN  . 
HARWICH  TOWN  .... 


CLARKSBURG 
TOWN  IN  BERK- 
SHIRE COUNTY 
CLINTON  TOWN  IN 
WORCESTER 
COUNTY 
CUMMINQTON 
TOWN  IN  HAMP- 
SHIRE COUNTY 
DARTMOUTH  TOWN 
IN  BRISTOL 
COUNTY 
DENNIS  TOWN  IN 
BARNSTABLE 
COUNTY 
DIGHTON  TOWN  IN 
BRISTOL  COUNTY 
DRACUT  TOWN  IN 
MIDDLESEX 
COUNTY 
EAST  BRIDGE- 
WATER  TOWN  IN 
PLYMOUTH 
COUNTY 
EAST  BROOKFIELD 
TOWN  IN 
WORCESTER 
COUNTY 
EASTHAM  TOWN  IN 
BARNSTABLE 
COUNTY 
EDGARTOWN 
TOWN  IN  DUKES 
COUNTY 
FAIRHAVEN  TOWN 
IN  BRISTOL 
COUNTY 
FALL  RIVER  CITY  IN 
BRISTOL  COUNTY 
FITCHBURG  CITY  IN 
WORCESTER 
COUNTY 
FLORIDA  TOWN  IN 
BERKSHIRE 
COUNTY 
FREETOWN  TOWN 
IN  BRISTOL 
COUNTY 
GAY  HEAD  TOWN 
IN  DUKES  COUN- 
TY 
GLOUCESTER  CITY 
IN  ESSEX  COUN- 
TY 
HALIFAX  TOWN  IN 
PLYMOUTH 
COUNTY 
HANSON  TOWN  IN 
PLYMOUTH 
COUNTY 
HARDWICK  TOWN 
IN  WORCESTER 
COUNTY 
HARWICH  TOWN  IN 
BARNSTABLE 
COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligit)le  labor  surplus 
areas 


HAVERHILL  CITY  

HINSDALE  TOWN  ... 

HOLBROOK  TOWN  . 

HOLYOKE  CITY  


Civil  jurisdictions 
included 


HUBBARDSTON 
TOWN. 


HULL  TOWN 


HUNTINGTON 
TOWN. 

LAWRENCE  CITY  .. 
LEE  TOWN  „ 

LOWELL  CITY  

LUDLOW  TOWN 

LYNN  CITY  

MASHPEETOWN  .. 

METHUENTOWN  .. 

MIDDLEBOROUGH 
TOWN. 

MILLVILLE  TOWN  . 
MONROE  TOWN  ... 


NEW  BEDFORD 
CITY. 

NORTH  ADAMS 
TOWN. 

ORANGE  TOWN 

OTIS  TOWN 

PALMER  TOWN 


HAVERHILL  CITY  IN 

ESSEX  COUNTY 
HINSDALE  TOWN  IN 
BERKSHIRE 
COUNTY 
HOLBROOK  TOWN 
IN  NORFOLK 
COUNTY 
HOLYOKE  CITY  IN 
HAMPDEN  COUN- 
TY 
HUBBARDSTON 
TOWN  IN 
WORCESTER 
COUNTY 
HULL  TOWN  IN 
PLYMOUTH 
COUNTY 
HUNTINGTON 
TOWN  IN  HAMP- 
SHIRE COUNTY 
LAWRENCE  CITY  IN 

ESSEX  COUNTY 
LEE  TOWN  IN 
BERKSHIRE 
COUNTY 
LOWELL  CITY  IN 
MIDDLESEX 
COUNTY 
LUDLOW  TOWN  IN 
HAMPDEN  COUN- 
TY 
LYNN  CITY  IN 

ESSEX  COUNTY 
MASHPEE  TOWN  IN 
BARNSTABLE 
COUNTY 
METHUEN  TOWN  IN 

ESSEX  COUNTY 
MIDDLEBOROUGH 
TOWN  IN  PLYM- 
OUTH COUNTY 
MILLVILLE  TOWN  IN 
WORCESTER 
COUNTY 
MONROE  TOWN  IN 
FRANKLIN  COUN- 
TY 
NEW  BEDFORD 
CITY  IN  BRISTOL 
COUNTY 
NORTH  ADAMS 
TOWN  IN  BERK- 
SHIRE COUNTY 
ORANGE  TOWN  IN 
FRANKLIN  COUN- 
TY 
OTIS  TOWN  IN 
BERKSHIRE 
COUNTY 
PALMER  TOWN  IN 
HAMPDEN  COUN- 
TY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


philupston  town 


PITTSFIELD  CITY  .... 


plainfieldtown 


PLYMOUTH  town 


PLYMPTON  TOWN 


PROVINCETOWN 
TOWN. 


REHOBOTH  TOWN 


REVERE  CITY 


ROCKPORT  TOWN 
ROV'ZTOWN. 


SAUS8URY  TOWN  .. 


SANDISFIELD  TOWN 


SAVOY  TOWN 

V 


SEEKONK  TOWN  ..... 
SHELBURNE  TOWN 

SOMERSET  TOWN  .. 


SOUTHBRIDGE 
TOWN. 


SOUTHWICK  TOWN 

SPRINGFIELD  CITY  . 

SWANSEA  TOWN  .... 

TAUNTON  CITY  

TEMPLETON  TOWN 


Civl  jurisdictions 
included 


PHILUPSTON 

TOWN  IN 

WORCESTER 

COUNTY 
PITTSFIELD  CITY  IN 

BERKSHIRE 

COUNTY 
PUINFIELD  TOWN 

IN  HAMPSHIRE 

COUNTY 
PLYMOUTH  TOWN 

IN  PLYMOUTH 

COUNTY 
PLYMPTON  TOWN 

IN  PLYMOUTH 

COUNTY 
PROVINCETOWN 

TOWN  IN 

BARNSTABLE 

COUNTY 
REHOBOTH  TOWN 

IN  BRISTOL 

COUNTY 
REVERE  CITY  IN 

SUFFOLK  COUN- 
TY 
ROCKPORT  TOWN 

IN  ESSEX  COUN- 
TY 
ROWE  TOWN  IN 

FRANKUN  COUN- 
TY 
SALISBURY  TOWN 

IN  ESSEX  COUN- 
TY 
SANDISFIELD 

TOWN  IN  BERK- 
SHIRE COUNTY 
SAVOY  TOWN  IN 

BERKSHIRE 

COUNTY 
SEEKONK  TOWN  IN 

BRISTOL  COUNTY 
SHELBURNE  TOWN 

IN  FRANKLIN 

COUNTY 
SOMERSET  TOWN 

IN  BRISTOL 

COUNTY 
SOUTHBRIDGE 

TOWN  IN 

WORCESTER 

COUNTY 
SOUTHWICK  TOWN 

IN  HAMPDEN 

COUNTY 
SPRINGFIELD  CITY 

IN  HAMPDEN 

COUNTY 
SWANSEA  TOWN  IN 

BRISTOL  COUNTY 
TAUNTON  CITY  IN 

BRISTOL  COUNTY 
TEMPLETON  TOWN 

IN  WORCESTER 
COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1996— 
Continued 


Eligible  labor  surplus 
areas 


TISBURYTOWN 
TOLLAND  TOWN 

TRURO  TOWN  ... 


Civil  jurisdictions 
included 


WALES  TOWN 


WAREHAM  TOWN 
WARREN  TOWN  ... 


WEBSTER  TOWN  ... 
WELLFLEET  TOWN 


WEST  BRIDGE- 
WATER  TOWN. 


WESTPORTTOWN 


WHITMAN  TOWN 


YARMOUTH  TOWN 


TISBURY  TOWN  IN 

DUKES  COUNTY 
TOLLAND  TOWN  IN 

HAMPDEN  COUN- 
TY 
TRURO  TOWN  IN 

BARNSTABLE 

COUNTY 
WALES  TOWN  IN 

HAMPDEN  COUN- 
TY 
WAREHAM  TOWN 

IN  PLYMOUTH 

COUNTY 
WARREN  TOWN  IN 

WORCESTER 

COUNTY 
WEBSTER  TOWN  IN 

WORCESTER 

COUNTY 
WELLFLEET  TOWN 

IN  BARNSTABLE 

COUNTY 
WEST  BRIDGE- 
WATER  TOWN  IN 

PLYMOUTH 

COUNTY 
WESTPORT  TOWN 

IN  BRISTOL 

COUNTY 
WHITMAN  TOWN  IN 

PLYMOUTH 

COUNTY 
YARMOUTH  TOWN 

IN  BARNSTABLE 

COUNTY 


MCHiQAN 


ALCONA  COUNTY 
ALGER  COUNTY  ... 
ALPENA  COUNTY  . 
ANTRIM  COUNTY  . 
ARENAC  COUNTY 
BARAGA  COUNTY 
BAY  CITY 


BENZIE  COUNTY 
BURTON  CITY 


CHARLEVOIX 
COUNTY. 

CHEBOYGAN  COUN- 
TY. 

CHIPPEWA  COUNTY 

CLARE  COUNTY 

CRAWFORD  COUN- 
TY. 

DELTA  COUNTY  

DETROIT  CITY  


DICKINSON  COUN- 
TY. 
EMMET  COUNTY  .... 


ALCONA  COUNTY 
ALGER  COUNTY 
ALPENA  COUNTY 
ANTRIM  COUNTY 
ARENAC  COUNTY 
BARAGA  COUNTY 
BAY  CITY  IN  BAY 

COUNTY 
BENZIE  COUNTY 
BURTON  CITY  IN 
GENESEE  COUN- 
TY 
CHARLEVOIX 

COUNTY 
CHEBOYGAN 

COUNTY 
CHIPPEWA  COUN- 
TY 
CLARE  COUNTY 
CRAWFORD  COUN- 
TY 
DELTA  COUNTY 
DETROIT  CITY  IN 

WAYNE  COUNTY 
DICKINSON  COUN- 
TY 
EMMET  COUNTY 


LABOR  Surplus  Areas  Eligible  for 

FEDERAL       PROCUREMENT       PREF- 

ERENCE      August       21,       1995 

Through  September  30,  1995— 

Continued 

Eligible  labor  surplus 

Civil  jurisdictions 

areas 

included 

FUNT  CITY 

FLINT  CITY  IN  GEN- 

ESEE  COUNTY 

GLADWIN  COUNTY  . 

GLADWIN  COUNTY 

GOGEBIC  COUNTY  . 

GOGEBIC  COUNTY 

GRAND  RAPIDS 

GRAND  RAPIDS 

CITY. 

CITY  IN  KENT 

COUNTY 

HIGHLAND  PARK 

HIGHLAND  PARK 

CITY. 

CITY  IN  WAYNE 

COUNTY 

HOUGHTON  COUN- 

HOUGHTON COUN- 

TY. 

TY 

HURON  COUNTY 

HURON  COUNTY 

INKSTER  CITY  

INKSTER  CITY  IN 

WAYNE  COUNTY 

K)NIA  COUNTY  

IONIA  COUNTY 

IOSCO  COUNTY  

IOSCO  COUNTY 

IRON  COUNTY 

IRON  COUNTY 

JACKSON  cnrY 

JACKSON  CITY  IN 

KALKASKA  COUNTY 
KEWEENAW  COUN- 
TY. 

LAKE  COUNTY 

LAPEER  COUNTY  .... 

LUCE  COUNTY  

MACKINAC  COUNTY 
MANISTEE  COUNTY 

MASON  COUNTY 

BALANCE  OF  MID- 
LAND COUNTY. 

MISSAUKEE  COUN- 
TY. 

MONTCALM  COUN- 
TY. 

MOffTMORENCY 
COUNTY. 

MOUNT  MORRIS 
TOWNSHIP. 


MUSKEGON  CITY  ... 


BALANCE  OF  MUS- 
KEGON COUNTY. 

NEWAYGO  COUNTY 
OCEANA  COUNTY  ... 
OGEMAW  COUNTY  . 
ONTONAGON 

COUNTY. 
OSCEOLA  COUNTY 
OSCODA  COUNTY  .. 
PONTIAC  CITY 


PORT  HURON  CITY 


PRESQUE  ISLE 

COUNTY. 
ROSCOMMON 

COUNTY. 


JACKSON  COUN- 
TY 
KALKASKA  COUNTY 
KEWEENAW  COUN- 
TY 
LAKE  COUNTY 
LAPEER  COUNTY 
LUCE  COUNTY 
MACKINAC  COUNTY 
MANISTEE  COUNTY 
MASON  COUNTY 
MIDLAND  COUNTY 
LESS  MIDLAND 
CITY 
MISSAUKEE  COUN- 
TY 
MONTCALM  COUN- 
TY 
MONTMORENCY 

COUNTY 
MOUNT  MORRIS 
TOWNSHIP  IN 
GENESEE  COUN- 
TY 
MUSKEGON  CITY  IN 
MUSKEGON 
COUNTY      ♦ 
MUSKEGON  COUN- 
TY LESS  MUSKE- 
GON CITY 
NEWAYGO  COUNTY 
OCEANA  COUNTY 
OGEMAW  COUNTY 
ONTONAGON 

COUNTY 
OSCEOLA  COUNTY 
OSCODA  COUNTY 
PONTIAC  CITY  IN 
OAKLAND  COUN- 
TY 
PORT  HURON  CITY 
IN  ST.  CLAIR 
COUNTY 
PRESQUE  ISLE 

COUNTY 

ROSCOMMON 

COUNTY 
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Labor  Surplus  Areas  Eligible  foh  ; 

LABOR  Surplus  Areas  Eligible  for 

FEDERAL     Procurement     Pref-  : 

FEDERAL     Procurement     Pref- 

ERENCE     August      21,      1995 

erence      August      21,      1995 

Through  September  30,  1995— 

Through  September  30,  1995— 

Continued 

Continued 

Eligible  labor  surplus 

Civil  jurisdictions 

Eligible  labor  surplus 

Civil  jurisdictions 

areas 

included 

areas 

included 

roseville  city 

ROSEVILLE  CITY  IN 

ISSAQUENA  COUN- 

ISSAQUENA COUN- 

1 

MACOMB  COUN- 

TY. 

TY 

; 

TY 

JASPER  COUNTY  .... 

JASPER  COUNTY 

Saginaw  city 

SAGINAW  CITY  IN 

JEFFERSON  COUN- 

JEFFERSON COUN- 

SAGINAW COUN- 

TY. 

TY 

TY 

JEFFERSON  DAVIS 

JEFFERSON  DAVIS 

SANILAC  COUNTY  .. 

SANILAC  COUNTY 

COUNTY. 

COUNTY 

SCHOOLCRAFT 

SCHOOLCRAFT 

KEMPER  COUNTY  ... 

KEMPER  COUNTY 

COUNTY. 

COUNTY 

LAWRENCE  COUN- 

LAWRENCE COUN- 

SHIAWASSEE 

SHIAWASSEE 

TY. 

TY 

COUNTY. 

COUNTY 

LEFLORE  COUNTY  . 

LEFLORE  COUNTY 

BALANCE  OF  ST. 

ST.  CLAIR  COUNTY 

LINCOLN  COUNTY  .. 

UNCOLN  COUNTY 

CLAIR  COUNTY. 

LESS  PORT 

MARION  COUNTY  ... 

MARION  COUNTY 

HURON  CITY 

MARSHALL  COUNTY 

MARSHALL  COUN- 

TUSCOLA COUNTY  . 

TUSCOLA  COUNTY 

TY 

VAN  BUREN  COUN- 

VAN BUREN  COUN- 

NOXUBEE COUNTY 

NOXUBEE  COUNTY 

TY 

TY 

PANOLA  COUNTY  ... 

PANOLA  COUNTY 

WARREN  CITY 

WARREN  CITY  IN 

PERRY  COUNTY  

PERRY  COUNTY 

MACOMB  COUN- 
TY 
WEXFORD  COUNTY 

PIKE  COUNTY 

PIKE  COUNTY 
QUITMAN  COUNTY 

QUITMAN  COUNTY  . 

WEXFORD  COUNTY 

SHARKEY  COUNTY  . 

STONE  COUNTY  

SUNFLOWER  COUN- 
TY. 

TALLAHATCHIE 
COUNTY. 

TUNICA  COUNTY  .... 

WALTHALL  COUNTY 

BALANCE  OF 
WASHINGTON 
COUNTY. 

SHARKEY  COUNTY 
STONE  COUNTY 

MINNESOTA 

SUNFLOWER 
COUNTY 

AITKIN  COUNTY  

BECKER  COUNTY  ... 

CASS  COUNTY  

CLEARWATER 

COUNTY. 
HUBBARD  COUNTY 
ITASCA  COUNTY  

AITKIN  COUNTY 
BECKER  COUNTY 
CASS  COUNTY 
CLEARWATER 

COUNTY 
HUBBARD  COUNTY 
ITASCA  COUNTY 

TALLAHATCHIE 

COUNTY 
TUNICA  COUNTY 
WALTHALL  COUNTY 
WASHINGTON 

COUNTY  LESS 

GREENVILLE 

CITY 
WAYNE  COUNTY 

KANABEC  COUNTY  . 

KANABEC  COUNTY 

WAYNE  COUNTY 

KOOCHICHING 

KOOCHICHING 

WILKINSON  COUN- 

WILKINSON COUN- 

COUNTY. 

COUNTY 

TY 

TY 

LAKE  COUNTY 

LAKE  COUNTY 

WINSTON  COUNTY  . 

WINSTON  COUNTY 

MARSHALL  COUNTY 
MORRISON  COUN- 

MARSHALL COUN- 
TY 
MORRISON  COUN- 

YAZOO COUNTY  

YAZOO  COUNTY 

MISSOURI 

TY 

TY 

PINE  COUNTY  

PINE  COUNTY 

BENTON  COUNTY  ... 

BENTON  COUNTY 

RED  LAKE  COUNTY 

RED  LAKE  COUNTY 

CARTER  COUNTY  ... 

CARTER  COUNTY 

CRAWFORD  COUN- 

CRAWFORD COUN- 

MISSISSIPPI 

TY. 

TY 

DUNKLIN  COUNTY  .. 

DUNKLIN  COUNTY 

ATTALA  COUNTY  .... 

ATTALA  COUNTY 

GASCONADE  COUN- 

GASCONADE 

BOLIVAR  COUNTY  .. 

BOLIVAR  COUNTY 

TY. 

COUNTY 

CHICKASAW  COUN- 

CHICKASAW COUN- 

IRON COUNTY  

IRON  COUNTY 

TY. 

TY 

LINN  COUNTY 

LINN  COUNTY 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY 

MADISON  COUNTY  . 

MADISON  COUNTY 

CLAIBORNE  COUN- 

CLAIBORNE COUN- 

MILLER COUNTY  

MILLER  COUNTY 

TY. 

TY 

MISSISSIPPI  COUN- 

MISSISSIPPI COUN- 

CLAY COUNTY  

CLAY  COUNTY 

TY. 

TY 

COAHOMA  COUNTY 

COAHOMA  COUNTY 

NEW  MADRID 

NEW  MADRID 

COLUMBUS  CITY  .... 

COLUMBUS  CITY  IN 

COUNTY. 

COUNTY 

LOWNDES  COUN- 

PEMISCOT COUNTY 

PEMISCOT  COUNTY 

TY 

PULASKI  COUNTY  ... 

PULASKI  COUNTY 

COPIAH  COUNTY  .... 

COPIAH  COUNTY 

RIPLEY  COUNTY  

RIPLEY  COUNTY 

GEORGE  COUNTY  .. 

GEORGE  COUNTY 

ST  LOUIS  CITY  

ST  LOUIS  CITY 

GREENE  COUNTY  ... 

GREENE  COUNTY 

ST.  FRANCOIS 

ST.  FRANCOIS 

GREENVILLE  CITY  .. 

GREENVILLE  CITY 

COUNTY. 

COUNTY 

• 

IN  WASHINGTON 

STODDARD  COUN- 

STODDARD COUN- 

COUNTY 

TY. 

TY 

HOLMES  COUNTY  ... 

HOLMES  COUNTY 

STONE  COUNTY  

STONE  COUNTY 

HUMPHREYS  COUN- 

HUMPHREYS 

TANEY  COUNTY  

TANEY  COUNTY 

TY. 

COUNTY 

TEXAS  COUNTY  

TEXAS  COUNTY 

•• 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 

CivH  jurisdictions 
included 

WASHINGTON 

COUNTY. 
WAYNE  COUNTY 

WASHINGTON 

COUNTY 
WAYNE  COUNTY 

MONTANA 


BIG  HORN  COUNTY 

BLAINE  COUNTY  

DEER  LODGE 
COUNTY. 

GLACIER  COUNTY  .. 

GOLDEN  VALLEY 
COUNTY. 

LAKE  COUNTY 

LINCOLN  COUNTY  .. 

MINERAL  COUNTY  .. 

RAVALLI  COUNTY  ... 

ROOSEVELT  COUN- 
TY. 

SANDERS  COUNTY  . 

BALANCE  OF  SIL- 
VER BOW  COUN- 
TY. 


BIG  HORN  COUNTY 
BLAINE  COUNTY 
DEER  LODGE 

COUNTY 
GLACIER  COUNTY 
GOLDEN  VALLEY 

COUNTY 
LAKE  COUNTY 
LINCOLN  COUNTY 
MINERAL  COUNTY 
RAVALLI  COUNTY 
ROOSEVELT  COUN- 
TY 
SANDERS  COUNTY 
SILVER  BOW 
COUNTY  LESS 
BUTTE-SILVER 
BOW  CITY 


NEVADA 


CARSON  CITY  

CARSON  CITY 

ESMERALDA  COUN- 

ESMERALDA COUN- 

TY. 

TY 

LANDER  COUNTY  ... 

LANDER  COUNTY 

LINCOLN  COUNTY  .. 

LINCOLN  COUNTY 

LYON  COUNTY  

LYON  COUNTY 

NORTH  LAS  VEGAS 

NORTH  LAS  VEGAS 

CITY. 

CITY  IN  CLARK 

COUNTY 

WHITE  PINE  COUN- 

WHITE PINE  COUN- 

TY. 

TY 

NEW  HAMPSHIRE 


COOS  COUNTY  

COOS  COUNTY 

ROCHESTER  CITY  .. 

ROCHESTER  CITY 

IN  STRAFFORD 

COUNTY 

NEW  JERSEY 


ATLANTIC  CITY  

ATLANTIC  CITY  IN 

ATLANTIC  COUN- 

TY 

BALANCE  OF  AT- 

ATLANTIC COUNTY 

LANTIC  COUNTY. 

LESS  ATLANTIC 

CITY 

BERKELEY  TOWN- 

BERKELEY TOWN- 

SHIP. 

SHIP  IN  OCEAN 

COUNTY 

CAMDEN  CITY  

CAMDEN  CITY  IN 

CAMDEN  COUN- 

TY 

CAPE  MAY  COUNTY 

CAPE  MAY  COUNTY 

CITY  OF  ORANGE 

CITY  OF  ORANGE 

TOWNSHIP. 

TOWNSHIP  IN 

ESSEX  COUNTY 
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Labor  Surplus  Areas  Eligible  for  I 
Federal  Procurement  Pref-  i 
ERENCE  August  21,  1996 1 
Through  September  30,  1995—1 
Continued  ' 


EligiUe  labor  surplus 
areas 


BALANCE  OF  CUM- 
BERLAND COUN- 
TY. 

EAST  ORANGE  CITY 


ELIZABETH  CITY  

GARFIELD  CITY 

HACKENSACK  CITY 


IRVINGTON  TOWN- 
SHIP. 


JERSEY  CITY 


LAKEWOOD  TOWN- 
SHIP. 

LINDEN  CITY 

LONG  BRANCH  CITY 


MANCHESTER 
TOWNSHIP. 

MILLVILLE  CITY 


NEW  BRUNSWICK 
CITY. 

NEWARK  CITY  


NORTH  BERGEN 
TOWNSHIP. 


PASSAIC  CITY 


PATERSON  CITY 


PEMBERTON 
TOWNSHIP. 


PERTH  AMBOY  CITY 

PLAINFIELD  CITY  .... 
TRENTON  CITY  


UNION  CITY 


Civil  jurisdictions 
ifwiuded 


CUMBERLAND 
COUNTY  LESS 
MILLVILLE  CITY 

VINEUND  CITY 

EAST  ORANGE 
CITY  IN  ESSEX 
COUNTY 

ELIZABETH  CITY  IN 
UNION  COUNTY 

GARFIELD  CITY  IN 
BERGEN  COUNTY 

HACKENSACK  CITY 
IN  BERGEN 
COUNTY 

IRVINGTON  TOWN- 
SHIP IN  ESSEX 
COUNTY 

JERSEY  CITY  IN 
HUDSON  COUN- 
TY 

UKEWOOD  TOWN- 
SHIP IN  OCEAN 
COUNTY 

UNDEN  Crrf  IN 
UNION  COUNTY 

LONG  BRANCH 
CITY  IN  MON- 
MOUTH COUNTY 

MANCHESTER 
TOWNSHIP  IN 
OCEAN  COUNTY 

MILLVILLE  CITY  IN 
CUMBERLAND 
COUNTY 

NEW  BRUNSWICK 
CITY  IN  MIDDLE- 
SEX COUNTY 

NEWARK  CITY  IN 
ESSEX  COUNTY 

NORTH  BERGEN 
TOWNSHIP  IN 
HUDSON 
COUNTY 

PASSAIC  CITY  IN 
PASSAIC 
COUNTY 

PATERSON  CITY  IN 
PASSAKJ 
COUNTY 

PEMBERTON 
TOWNSHIP  IN 
BURUNGTON 
COUNTY 

PERTH  AMBOY 
CITY  IN  MIDDLE- 
SEX COUNTY 

PLAINFIELD  CITY  IN 
UNION  COUNTY 

TRENTON  CITY  IN 
MERCER 
COUNTY 

UNION  CITY  IN 
HUDSON 
COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


vineland  city 


WEST  NEW  YORK 
TOWN. 


Civil  jurisdictior« 
included 


VINEUND  CITY  IN 
CUMBERLAND 
COUNTY 

WEST  NEW  YORK 
TOWN  IN  HUD- 
SON COUNTY 


NEW  MEXICO 


CARLSBAD  CITY 


CATRON  COUNTY  ... 

CIBOU  COUNTY 

COLFAX  COUNTY  ... 
BALANCE  OF  DONA 
ANA  COUNTY. 

GRANT  COUNTY  

GUADALUPE  

COUNTY  

LUNA  COUNTY  

MORA  COUNTY  

BALANCE  OF 

OTERO  COUNTY. 


RIO  ARRIBA  

COUNTY  

ROSWELL  CITY  

BALANCE  OF  SAN 
JUAN  COUNTY. 

SAN  MIGUEL  „ 

COUNTY  

SOCORRO  COUNTY 

TAOS  COUNTY  

TORRANCE  

COUNTY  


CARLSBAD  CITY  IN 

EDDY  COUNTY 
CATRON  COUNTY 
CIBOU  COUNTY 
COLFAX  COUNTY 
DONA  ANA  COUNTY 
LESS  US 
CRUCES  CITY 
GRANT  COUNTY 
GUADALUPE 

COUNTY 
LUNA  COUNTY 
MORA  COUNTY 
OTERO  COUNTY 
LESS 
AUMOGORDO 

cn^- 

RIO  ARRIBA 
COUNTY 

ROSWELL  CITY  IN 
CHAVES  COUNTY 

SAN  JUAN  COUNTY 
LESS  FARMING- 
TON  CITY 

SAN  MIGUEL 
COUNTS 

SOCORRO  COUNTY 

TAOS  COUNTY 

TORRANCE 
COUNTY 


NEW  YORK 


ALLEGANY  COUNTY 
AUBURN  CITY 


BINGHAMTON  CITY  . 


BRONX  COUNTY  

BUFFALO  CITY  

CATTARAUGUS 

COUNTY. 
ELMIRA  CITY  

ESSEX  COUNTY  

FRANKLIN  COUNTY 
FULTON  COUNTY  ... 
GREENE  COUNTY  ... 
HAMILTON  COUNTY 
HEMPSTEAD  VIL- 
UGE. 


ALLEGANY  COUNTY 
AUBURN  CITY  IN 

CAYUGA  COUNTY 
BINGHAMTON  CITY 

IN  BROOME 

COUNTY 
BRONX  COUNTY 
BUFFALO  CITY  IN 

ERIE  COUNTY 
CATTARAUGUS 

COUNTY 
ELMIRA  CITY  IN 

CHEMUNG 

COUNTY 
ESSEX  COUNTY 
FRANKLIN  COUNTY 
FULTON  COUNTY 
GREENE  COUNTY 
HAMILTON  COUNTY 
HEMPSTEAD  VIL- 

UGE  IN  NASSAU 

COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


BAUNCE  OF  JEF- 
FERSON COUNTY. 


KINGS  COUNTY  .. 
LEWIS  COUNTY  .. 
MONTGOMERY 

COUNTY. 
MOUNT  VERNON 

CITY. 


Civil  jurisdictions 
included 


NEW  YORK  

COUNTY  

NEWBURGH  CITY 


NIAGARA  FALLS 
CITY.    ■ 

OSWEGO  COUNTY 
POUGHKEEPSIE 
CITY. 


QUEENS  COUNTY 
RICHMOND  

COUNTY  

ST.  UWRENCE 

COUNTY. 
SYRACUSE  CITY  .. 


UTICA  CITY 


WARREN  COUNTY  . 
WATERTOWN  CITY 


WYOMING  COUNTY 


JEFFERSON  COUN- 
TY LESS  WATER- 
TOWN  CITY 
KINGS  COUNTY 
LEWIS  COUNTY 
MONTGOMERY 

COUNTY 
MOUNT  VERNON 

CITY  IN  WEST- 
CHESTER 

COUNTY 
NEW  YORK 

COUNTY 
NEWBURGH  CITY 

IN  ORANGE 

COUNTY 
NIAGARA  FALLS 

CITY  IN  NIAGARA 

COUNTY 
OSWEGO  COUNTY 
POUGHKEEPSIE 

CITY  IN 

DUTCHESS 

COUNTY 
QUEENS  COUNTY 
RICHMOND 

COUNTY 
ST.  UWRENCE 

COUNTY 
SYRACUSE  CITY  IN 

ONONDAGA 

COUNTY 
UTICA  CITY  IN 

ONEIDA 

COUNTY 
WARREN  COUNTY 
WATERTOWN  CITY 

IN  JEFFERSON 

COUNTY 
WYOMING  COUNTY 


NORTH  CAROLINA 


ANSON  COUNTY  ... 
BUDEN  COUNTY  . 
BRUNSWICK  

COUNTY  

CHEROKEE  

COUNTY  

COLUMBUS  

COUNTY  

GRAHAM  COUNTY 
HERTFORD  

COUNTY  

HYDE  COUNTY 

KINSTON  CITY  


ROBESON  COUNTY 

SCOTUND 

COUNTY  

SWAIN  COUNTY  

TYRRELL  COUNTY  .. 
WILSON  CITY 


ANSON  COUNTY 
BUDEN  COUNTY 
BRUNSWICK 

COUNTY 
CHEROKEE 

COUNTY 
COLUMBUS 

COUNTY 
GRAHAM  COUNTY 
HERTFORD 

COUNTY 
HYDE  COUNTY 
KINSTON  CITY  IN 

LENOIR  COUNTY 
ROBESON  COUNTY 
SCOTUND 

COUNTY 
SWAIN  COUNTY 
TYRRELL  COUNTY 
WILSON  CITY  IN 

WILSON  COUNTY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


Civil  jurisdictions 
included 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


north  DAKOTA 


BENSON  COUNTY  .. 

EDDY  COUNTY  

MERCER  COUNTY  . 

MOUNTRAIL  

COUNTY  

PEMBINA  COUNTY  . 
ROLETTE  COUNTY 
SIOUX  COUNTY 


BENSON  COUNTY 
EDDY  COUNTY 
MERCER  COUNTY 
MOUNTRAIL 

COUNTY 
PEMBINA  COUNTY 
ROLETTE  COUNTY 
SIOUX  COUNTY 


OHIO 


ADAMS  COUNTY 
AKRON  CITY  


ASHTABUU 

COUNTY 

BELMONT  COUNTY  . 
BROWN  COUNTY  .... 
CANTON  CITY 


CLEVEUND  CITY 


COLUMBIANA 

COUNTY. 
CRAWFORD  ... 

COUNTY  

DAYTON  CITY 


I  EAST  CLEVEUND 
CITY. 

GALLIA  COUNTY  .. 

GUERNSEY  

COUNTY  

HAMILTON  CITY  ... 


HARDIN  COUNTY  .... 
HARRISON  COUNTY 
HIGHUND  COUNTY 
HOCKING  COUNTY  . 

HURON  COUNTY 

JACKSON  COUNTY  . 

JEFFERSON  „. 

COUNTY  

UMACITY  

LORAIN  CITY  

MANSFIELD  CITY  .... 

MARION  CITY  

MASSILLON  CITY  ... 

MEIGS  COUNTY  

MIDDLETOWN  CITY 


MONROE  COUNTY 
MORGAN  COUNTY 


ADAMS  COUNTY 
AKRON  CITY  IN 
SUMMIT 
COUNTY 
ASHTABUU 

COUNTY 
BELMONT  COUNTY 
BROWN  COUNTY 
CANTON  CITY  IN 

STARK  COUNTY 
CLEVEUND  CITY 
IN  CUYAHOGA 
COUNTY 
COLUMBIANA 

COUNTY 
CRAWFORD 

COUNTY 
DAYTON  CITY  IN 
MONTGOMERY 
COUNTY 
EAST  CLEVELAND 
CITY  IN  CUYA- 
HOGA COUNTY 
GALLIA  COUNTY 
GUERNSEY 
COUNTY 
HAMILTON  CITY  IN 
BUTLER  COUNTY 
HARDIN  COUNTY 
HARRISON  COUNTY 
HIGHUND  COUNTY 
HOCKING  COUNTY 
HURON  COUNTY 
JACKSON  COUNTY 
JEFFERSON 

COUNTY 
UMA  CITY  IN  ALLEN 

COUNTY 
LORAIN  CITY  IN  LO- 
RAIN COUNTY 
MANSFIELD  CITY  IN 
RICHUND 
COUNTY 
MARION  CITY  IN 

MARION  COUNTY 
MASSILLON  CITY  IN 

STARK  COUNTY 
MEIGS  COUNTY 
MIDDLETOWN  CITY 
IN  BUTLER 
COUNTY 
MONROE  COUNTY 
MORGAN  COUN"rY 


Eligible  labor  surplus 
areas 


Civil  jurisdictions 
included 


Labor  Surplus  Areas  Eligible  for 
Federal     Procurement     Pref- 

■  ERENCE  August  21,  1995 
Through  September  30.  1995— 
Continued 


NOBLE  COUNTY 

OTTAWA  COUNTY   . 
perry  COUNTY  .... 

PIKE  COUNTY 

SANDUSKY  CITY  .... 

SCIOTO  COUNTY  ... 
SPRINGFIELD  CITY 


TOLEDO  CITY 


VINTON  COUNTY  .... 
WARREN  CITY  


WYANDOT  COUNTY 
YOUNGSTOWN  CITY 


ZANESVILLE  CITY  ... 


NOBLE  COUNTY 
OTTAWA  COUNTY 
PERRY  COUNTY 
PIKE  COUNTY 
SANDUSKY  CITY  IN 

ERIE  COUNTY 
SCIOTO  COUNTY 
SPRINGFIELD  CITY 

IN  CURK 

COUNTY 
TOLEDO  CITY  IN 

LUCAS  COUNTY 
VINTON  COUNTY 
WARREN  CITY  IN 

TRUMBULL 

COUNTY 
WYANDOT  COUNTY 
YOUNGSTOWN 

CITY  IN 

MAHONING 

COUNTY 
ZANESVILLE  CITY 

IN  MUSKINGUM 

COUNTY 


OKLAHOMA 


CHOCTAW  COUNTY 

COAL  COUNTY  

HASKELL  COUNTY  .. 

HUGHES  COUNTY  .. 

UTIMER  COUNTY  .. 

LE  FLORE  COUNTY 

MC  INTOSH  

COUNTY  

MURRAY  COUNTY  .. 

OKFUSKEE  

COUNTY  

OKMULGEE  COUN- 
TY. 

PAWNEE  COUNTY  .. 

PITTSBURG  COUN- 
TY.      ^ 

SEMINOLE  COUNTY 


CHOCTAW  COUNTY 
COAL  COUNTY 
HASKELL  COUNTY 
HUGHES  COUNTY 
UTIMER  COUNTY 
LE  FLORE  COUNTY 
MC  INTOSH 
COUNTY 
MURRAY  COUNTY 
OKFUSKEE 
COUNTY 
OKMULGEE  COUN- 
TY 
PAWNEE  COUNTY 
PITTSBURG  COUN- 
TY 
SEMINOLE  COUNTY 


OREGON 


BAKER  COUNTY 

CUTSOP  COUNTY  . 

COLUMBIA  COUNTY 

COOS  COUNTY  

CROOK  COUNTY 

CURRY  COUNTY  

DOUGUS  COUNTY 

GRANT  COUNTY  

HARNEY  COUNTY  ... 

HOOD  RIVER  

COUNTY  

BAUNCE  OF  JACK- 
SON COUNTY. 


JEFFERSON  

COUNTY  

JOSEPHINE  

COUNTY  

KLAMATH  COUNTY 


BAKER  COUNTY 
CUJSOP  COUNTY 
COLUMBIA  COUNTY 
COOS  COUNTY 
CROOK  COUNTY 
CURRY  COUNTY 
DOUGUS  COUNTY 
GRANT  COUNTY 
HARNEY  COUNTY 
HOOD  RIVER 

COUNTY 
JACKSON  COUNTY 

LESS  MEDFORD 

CITY 
JEFFERSON 

COUNTY 
JOSEPHINE 

COUNTY 
KUMATH  COUNTY 


Eligible  labor  surplus 
areas 


UKE  COUNTY 

BAUNCE  OF  LINN 

COUNTY. 
MORROW  COUNTY  . 
SHERMAN  COUNTY 
UMATILU  COUNTY 
WALLOWA  COUNTY 
WASCO  COUNTY  .... 
WHEELER  COUNTY 


CivH  jurisdictions 
included 


UKE  COUNTY 
LINN  COUNTY  LESS 

ALBANY  CITY 
MORROW  COUNTY 
SHERMAN  COUNTY 
UMATILU  COUNTY 
WALLOWA  COUNTY 
WASCO  COUNTY 
WHEELER  COUNTY 


PENNSYLVANIA 


ALLENTOWN  CITY  .. 


ALTOONA  CITY 


ARMSTRONG 

COUNTY. 
BEDFORD  COUNTY 
BRISTOL  TOWNSHIP 


BAUNCE  OF 

CAMBRIA. 

COUNTY   

CAMERON  COUNTY 
CARBON  COUNTY  . 
CHESTER  CITY 

CURION  COUNTY  . 
CLEARFIELD  

COUNTY  

CLINTON  COUNTY  . 
CRAWFORD  

COUNTY  

ERIE  CITY  

FAYETTE  COUNTY  , 
GREENE  COUNTY  . 
HAZLETON  CITY  .... 


HUNTINGDON 

COUNTY. 
INDIANA  COUNTY  . 
JEFFERSON  

COUNTY  

JOHNSTOWN  CITY 


JUNIATA  COUNTY 
UNCASTER  CITY 


BAUNCE  OF  UW- 
RENCE COUNTY. 

BAUNCE  OF 
LUZERNE. 
COUNTY  


ALLENTOWN  CITY 
IN  LEHIGH 
COUNTY 
ALTOONA  CITY  IN 
BUIR  COUNTY 
ARMSTRONG 

COUNTY 
BEDFORD  COUNTY 
BRISTOL  TOWN- 
SHIP IN  BUCKS 
COUNTY 
CAMBRIA  COUNTY 

LESS  JOHNS- 
TOWN CITY 
CAMERON  COUNTY 
CARBON  COUNTY 
CHESTER  CITY  IN 

DEUWARE 

COUNTY 
CURION  COUNTY 
CLEARFIELD 

COUNTY 
CLINTON  COUNTY 
CRAWFORD 

COUNTY 
ERIE  CITY  IN  ERIE 

COUNTY 
FAYETTE  COUNTY 
GREENE  COUNTY 
HAZLETON  CITY  IN 

LUZERNE 

COUNTY 
HUNTINGDON 

COUNTY 
INDIANA  COUNTY 
JEFFERSON 

COUNTY 
JOHNSTOWN  CITY 

IN  CAMBRIA 

COUNTY 
JUNIATA  COUNTY 
UNCASTER  CITY 

IN  UNCASTER 

COUNTY 
UWRENCE  COUN- 
TY LESS  NEW 

CASTLE  CITY 
LUZERNE  COUNTY 

LESS  HAZLETON 

CITY 
WILKES-BARRE 

CITY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21.  1995 
Through  September  30.  1 0SS- 
Continued 


EHgibte  labor  surplus 
areas 


MCKEESPORT  CITY 


MERCER  COUNTY 
MIFFLIN  COUNTY  ... 
MONROE  COUNTY  . 
NEW  CASTLE  CITY 


NORTHUMBERLAND 

COUNTY. 
PHIUDELPHIA  CITY 


POTTER  COUNTY  . 
READING  CITY  

SCHUYLKILL  ..„ 

COUNTY  

SOMERSET 

COUNTY  

SULLIVAN  COUNTY 
SUSQUEHANNA 

COUNTY. 
VENANGO  COUNTY 
WAYNE  COUNTY  .... 
WILKES-BARRE 

CITY. 

WILUAMSPORT 
CITY. 


WYOMING  COUNTY 
YORK  CITY 


Civil  jurisdictions 
irKiuded 


MCKEESPORT  CITY 
IN  ALLEGHENY 
COUNTY 
MERCER  COUNTY 
MIFFLIN  COUNTY 
MONROE  COUNTY 
NEW  CASTLE  CITY 
IN  LAWRENCE 

COUNTY 
NORTHUMBERLAND 

COUNTY 
PHILADELPHIA  CITY 

IN  PHILADELPHIA 

COUNTY 
POTTER  COUNTY 
READING  CITY  IN 

BERKS  COUNTY 
SCHUYLKILL 

COUNTY 
SOMERSET 

COUNTY 
SULLIVAN  COUNTY 
SUSQUEHANNA 

COUNTY 
VENANGO  COUNTY 
WAYNE  COUNTY 
WILKES-BARRE 

CITY  IN  LUZERNE 

COUNTY 
WILUAMSPORT 

CITY  IN 

LYCOMING 

COUNTY 
WYOMING  COUNTY 
YORK  CITY  IN 

YORK  COUNTY 


PUERTO  RICO 


ADJUNTAS 

MUNICIPIO. 
AGUADA  MUNICIPIO 
AGUADILLA 

MUNICIPIO. 
AGUAS  BUENAS 

MUNICIPIO. 
AIBONITO 

MUNICIPIO. 
ANASCO  MUNICIPIO 
ARECIBO 

MUNICIPIO. 
ARROYO  MUNICIPIO 

BARCELONETA 

MUNICIPIO. 
BARRANOUITAS 

MUNICIPIO. 
BAYAMON 

MUNICIPIO. 
CABO  ROJO 

MUNICIPIO. 
CAGUAS  MUNICIPIO 
CAMUY  MUNICIPIO  . 
CANOVANAS 

MUNICIPIO. 


ADJUNTAS 

MUNICIPIO 
AGUADA  MUNICIPIO 
AGUADILLA 

MUNICIPIO 
AGUAS  BUENAS 

MUNICIPIO 
AIBONITO 

MUNICIPIO 
ANASCO  MUNICIPIO 
ARECIBO 

MUNICIPIO 
ARROYO 

MUNICIPIO 
BARCELONETA 

MUNICIPIO 
BARRANOUITAS 

MUNICIPIO 
BAYAMON 

MUNICIPIO 
CABO  ROJO 

MUNICIPIO 
CAGUAS  MUNICIPIO 
CAMUY  MUNICIPIO 
CANOVANAS 

MUNICIPIO 


LABOR  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21.  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


CAROLINA 

MUNTCIPIO. 
CATANO  MUNICIPIO 
CAYEY  MUNICIPIO  . 
CEIBA  MUNICIPIO  .. 
CIALES  MUNICIPIO 
CIDRA  MUNICIPIO  .. 
COAMO  MUNICIPIO 
COMERIO 

MUNICIPIO. 
COROZAL 

MUNICIPIO. 
DORADO  MUNICIPK) 

FAJARDO 

MUNICIPIO. 
FLORIDA  MUNICIPIO 

GUANICA 

MUNKJIPIO. 
GUAYAMA 

MUNICIPIO. 
GUAYANILLA 

MUNICIPIO. 
GURABO  MUNICIPIO 

HATILLO  MUNICIPIO 
HORMIGUEROS 

MUNICIPIO. 
HUMACAO 

MUNICIPIO. 
ISABELA  MUNICIPIO 
JAYUYA  MUNICIPIO 
JUANA  DIAZ 

MUNOPIO. 
JUNCOS  MUNICIPIO 
LAJAS  MUNICIPIO  .. 
LARES  MUNICIPK)  . 
LAS  MARIAS 

MUNICIPIO. 
LAS  PIEDRAS 

MUNICIPIO. 
LOIZA  MUNICIPK)  ... 
LUQUILLO 

MUNICIPIO. 
MANATI  MUNICIPIO 
MARICAO 

MUNICIPIO. 
MAUNABO 

MUNICIPIO. 
MAYAGUEZ 

MUNICIPIO. 
MOCA  MUNICIPIO  .. 
MOROVIS 

MUNICIPIO. 
NAGUABO 

MUNICIPIO. 
NARANJITO 

MUNICIPIO. 
OROCOVIS 

MUNICIPIO. 
PATILLAS 

MUNICIPIO. 
PENUELAS 

MUNICIPIO. 
PONCE  MUNICIPIO  . 


Civil  jurisdictions 
included 


CAROLINA 

MUNICIPIO 
CATANO  MUNICIPIO 
CAYEY  MUNICIPIO 
CEIBA  MUNICIPIO 
CIALES  MUNICIPIO 
CIDRA  MUNICIPIO 
COAMO  MUNICIPIO 
COMERIO 

MUNICIPIO 
COROZAL 

MUNICIPIO 
DORADO 

MUNICIPIO 
FAJARDO 

MUNICIPIO 
FLORIDA 

MUNICIPIO 
GUANICA 

MUNICIPIO 
GUAYAMA 

MUNICIPIO 
GUAYANILUV 
MUNICIPIO 
GURABO 

MUNICIPIO 
HATILLO  MUNICIPIO 
HORMIGUEROS 

MUNICIPIO 
HUMACAO 

MUNICIPIO 
ISABELA  MUNICIPIO 
JAYUYA  MUNICIPIO 
JUANA  DIAZ 
MUNICIPIO 
JUNCOS  MUNICIPK) 
LAJAS  MUNICIPIO 
LARES  MUNICIPIO 
LAS  MARIAS 
MUNICIPIO 
LAS  PIEDRAS 
MUNICIPIO 
LOIZA  MUNICIPIO 
LUQUILLO 

MUNICIPIO 
MANATI  MUNICIPIO 
MARICAO 

MUNICIPIO 
MAUNABO 

MUNICIPIO 
MAYAGUEZ 

MUNICIPIO 
MOCA  MUNICIPIO 
MOROVIS 

MUNICIPIO 
NAGUABO 

MUNICIPIO 
NARANJITO 

MUNICIPIO 
OROCOVIS 

MUNICIPIO 
PATILLAS 

MUNICIPIO 
PENUELAS 

MUNICIPIO 
PONCE  MUNICIPIO 


LABOR  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


QUEBRADILLAS 

MUNICIPIO. 
RINCON  MUNICIPIO 
RIO  GRANDE 

MUNICIPIO. 
SABANA  GRANDE 

MUNICIPIO. 
SALINAS  MUNICIPIO 
SAN  GERMAN 

MUNICIPIO. 
SAN  JUAN 

MUNICIPIO. 
SAN  LORENZO 

MUNICIPIO. 
SAN  SEBASTIAN 

MUNICIPIO. 
SANTA  ISABEL 

MUNIQPIO. 
TOA  ALTA 

MUNICIPIO. 
TOABAJA 

MUNICIPIO. 
TRUJILLO  ALTO 

MUNICIPIO. 
UTUADO  MUNiaPIO 
VEGA  ALTA 

MUNICIPIO. 
VEGA  BAJA 

MUNICIPIO. 
VIEQUES 

MUNICIPIO. 
VILLALBA 

MUNICIPIO. 
YABUCOA 

MUNICIPIO. 
YAUCO  MUNICIPIO 


Civil  jurisdictions 
included 


J 


QUEBRADILLAS 

MUNICIPIO 
RINCON  MUNICIPIO 
RIO  GRANDE 

MUNICIPIO 
SABANA  GRANDE 

MUNICIPIO 
SALINAS  MUNICIPIO 
SAN  GERMAN 

MUNICIPIO 
SAN  JUAN 

MUNICIPIO 
SAN  LORENZO 

MUNICIPIO 
SAN  SEBASTIAN 

MUNICIPIO 
SANTA  ISABEL 

MUNICIPIO 
TOA  ALTA 

MUNICIPIO 
TOA  BAJA 

MUNICIPIO 
TRUJILLO  ALTO 

MUNICIPIO 
UTUADO  MUNICIPIO 
VEGA  ALTA 

MUNICIPIO 
VEGA  BAJA 

MUNICIPIO 
VIEQUES 

MUNICIPIO 
VILLALBA 

MUNICIPIO 
YABUCOA 

MUNICIPIO 
YAUCO  MUNICIPIO 


RHODE  ISLAND 


BRISTOL  TOWN 

CENTRAL  FALLS 

CITY. 
CHARLESTOWN 

TOWN. 
EAST  PROVIDENCE 

CITY. 
JOHNSTON  TOWN  .. 
MIDDLETOWN 

TOWN. 
NEW  SHOREHAM 

TOWN. 

NEWPORT  CITY  

PAWTUCKET  CITY  .. 
PROVIDENCE  CITY  . 
SCITUATETOWN  .... 
TIVERTON  TOWN  .... 

WARREN  TOWN  

WEST  WARWICK 

TOWN. 
WOONSOCKET  CITY 


BRISTOL  TOWN 
CENTRAL  FALLS 

CITY 
CHARLESTOWN 

TOWN 
EAST  PROVIDENCE 

CITY 
JOHNSTON  TOWN 
MIDDLETOWN 

TOWN 
NEW  SHOREHAM 

TOWN 
NEWPORT  CITY 
PAWTUCKET  CITY 
PROVIDENCE  CITY 
SCITUATE  TOWN 
TIVERTON  TOWN 
WARREN  TOWN 
WEST  WARWICK 

TOWN 
WOONSOCKET 

CITY 


SOUTH  CAROLINA 


ALLENDALE  COUN- 
TY. 


ALLENDALE  COUN- 
TY 
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Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30.  1995— 
Continued 


Eligible  labor  surplus 
areas 


BAMBERG  COUNTY 

BARNWELL  COUN- 
TY. 

CHESTER  COUNTY  . 

CLARENDON  COUN- 
TY. 

COLLETON  COUNTY 

DARLINGTON 
COUNTY. 

DILLON  COUNTY 

FAIRFIELD  COUNTY 
FLORENCE  CITY  


GEORGETOWN 
COUNTY. 

HAMPTON  COUNTY 

KERSHAW  COUNTY 

LANCASTER  COUN- 
TY. 

LEE  COUNTY  

MARION  COUNTY  .. 

MARLBORO  COUN- 
TY. 

MC  CORMICK 
COUNTY. 

MYRTLE  BEACH 

Oa^NGEBURG 

COUNTY. 
ROCKHILL  CITY  

SUMTER  CITY 

UNION  COUNTY  

WILLIAMSBURG 
COUNTY. 


Civil  jurisdictions 
included 


BAMBERG  COUNTY 
BARNWELL  COUN- 
TY 
CHESTER  COUNTY 
CLARENDON 

COUNTY 
COLLETON  COUN- 
TY 
DARLINGTON 

COUNTY 
DILLON  COUNTY 
FAIRFIELD  COUNTY 
FLORENCE  CITY  IN 
FLORENCE 
COUNTY 
GEORGETOWN 

COUNTY 
HAMPTON  COUNTY 
KERSHAW  COUNTY 
LANCASTER  COUN- 
TY 
LEE  COUNTY 
MARION  COUNTY 
MARLBORO  COUN- 
TY 
MC  CORMICK 

COUNTY 
MYRTLE  BEACH 
CITY  IN  HORRY 
COUNTY 
ORANGEBURG 

COUNTY 
ROCKHILL  CITY  IN 
YORK  COUNTY 
SUMTER  CITY  IN 

SUMTER  COUNTY 
UNION  COUNTY 
WILLIAMSBURG 
COUNTY 


SOUTH  DAKOTA 


CORSON  COUNTY  .. 

DEWEY  COUNTY 

SHANNON  COUNTY 


CORSON  COUNTY 
DEWEY  COUNTY 
SHANNON  COUNTY 


TENNESSEE 

CAMPBELL  COUNTY 

CAMPBELL  COUN- 
TY 
COCKE  COUNTY 

COCKE  COUNTY  

CUMBERLAND 

CUMBERLAND 

COUNTY. 

COUNTY 

DECATUR  COUNTY  . 

DECATUR  COUNTY 

FENTRESS  COUNTY 

FENTRESS  COUN- 
TY 
GREENE  COUNTY 

GREENE  COUNTY  ... 

GRUNDY  COUNTY  .. 

GRUNDY  COUNTY 

HANCOCK  COUNTY 

HANCOCK  COUNTY 

HARDEMAN  COUN- 

HARDEMAN COUN- 

TY. 

TY 

HARDIN  COUNTY  .... 

HARDIN  COUNTY 

HAYWOOD  COUNTY 

HAYWOOD  COUNTY 

HOUSTON  COUNTY 

HOUSTON  COUNTY 

HUMPHREYS  COUN- 

HUMPHREYS 

TY. 

COUNTY 

Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21.  1995 
Through  September  30.  1995— 
Continued 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30.  1995— 
Continued 


Eligible  labor  surplus 

Civil  jurisdictions 

areas 

included 

LAUDERDALE 

LAUDERDALE 

COUNTY. 

COUNTY 

MEIGS  COUNTY  

MEIGS  COUNTY 

MONROE  COUNTY  .. 

MONROE  COUNTY 

MORGAN  COUNTY  .. 

MORGAN  COUNTY 

OVERTON  COUNTY 

OVERTON  COUNTY 

POLK  COUNTY  

POLK  COUNTY 

RHEA  COUNTY 

RHEA  COUNTY 

SCOTT  COUNTY 

SCOTT  COUNTY 

SEVIER  COUNTY 

SEVIER  COUNTY 

STEWART  COUNTY 

STEWART  COUNTY 

UNICOI  COUNTY  

UNICOI  COUNTY 

WHITE  COUNTY  

WHITE  COUNTY 

TEXAS 


BEAUMONT  CITY  .... 

BEAUMONT  CITY  IN 

JEFFERSON 

COUNTY 

BEE  COUNTY 

BEE  COUNTY 

BROOKS  COUNTY  .. 

BROOKS  COUNTY 

BROWN  COUNTY  .... 

BROWN  COUNTY 

BROWNSVILLE  CITY 

BROWNSVILLE  CITY 

IN  CAMERON 

COUNTY 

CALHOUN  COUNTY 

CALHOUN  COUNTY 

BALANCE  OF  CAM- 

CAMERON COUNTY 

ERON  COUNTY. 

LESS  BROWNS- 

VILLE CITY 

HARLINGEN  CITY 

CAMP  COUNTY  

CAMP  COUNTY 

CASS  COUNTY  

CASS  COUNTY 

COCHRAN  COUNTY 

COCHRAN  COUNTY 

CORPUS  CHRISTI 

CORPUS  CHRISTI 

CITY. 

CITY  IN  NUECES 

COUNTY 

DEAF  SMITH  COUN- 

DEAF SMITH  COUN- 

TY. 

TY 

DEL  RIO  CITY  

DEL  RIO  CITY  IN 

VAL  VERDE 

COUNTY 

DIMMIT  COUNTY  

DIMMIT  COUNTY 

DUVAL  COUNTY  

DUVAL  COUNTY 

BALANCE  OF 

ECTOR  COUNTY 

ECTOR  COUNTY. 

LESS  ODESSA 

cm 

EDINBURG  CITY 

EDINBURG  CITY  IN 

HIDALGO  COUN- 

TY 

EL  PASO  CITY  

EL  PASO  CITY  IN  EL 

PASO  COUNTY 

BALANCE  OF  EL 

EL  PASO  COUNTY 

PASO  COUNTY. 

LESS  EL  PASO 

CITY 

FRIO  COUNTY  

FRIO  COUNTY 

FT  WORTH  CITY 

FT  WORTH  CITY  IN 

TARRANT  COUN- 

TY 

GALVESTON  CITY  ... 

GALVESTON  CITY 

IN  GALVESTON 

COUNTY 

BALANCE  OF 

GREGG  COUNTY 

GREGG  COUNTY. 

LESS  LONGVIEW 

CITY 

HARDIN  COUNTY  .... 

HARDIN  COUNTY 

1   Eligible  labor  surplus 

Civil  jurisdictions 

1              areas 

included 

!  HARUNGEN  CITY  .... 

HARLINGEN  CITY  IN 

CAMERON  COUN- 

TY 

'  BALANCE  OF  HAR- 

HARRISON COUNTY 

RISON  COUNTY. 

LESS  LONGVIEW 

i 

CITY 

BALANCE  OF  HI- 

HIDALGO COUNTY 

DALGO  COUNTY. 

LESS  EDINBURG 

! 

CITY 

i 

MC  ALLEN  CITY 

1 

MISSION  CITY 

1 

PHARR  CITY 

;  HOOD  COUNTY  

HOOD  COUNTY 

i  HOUSTON  CITY  

HOUSTON  CITY  IN 

FORT  BEND 

COUNTY 

HARRIS  COUNTY 

;  JASPER  COUNTY  .... 

JASPER  COUNTY 

JIM  HOGG  COUNTY 

JIM  HOGG  COUNTY 

JIM  WELLS  COUNTY 

JIM  WELLS  COUN- 
TY 
KILLEEN  CITY  IN 

KILLEEN  CITY  

BELL  COUNTY 

LA  SALLE  COUNTY  . 

LA  SALLE  COUNTY 

LAREDO  CITY  

LAREDO  CITY  IN 

WEBB  COUNTY 

LEON  COUNTY  

LEON  COUNTY 

LIBERTY  COUNTY  ... 

LIBERTY  COUNTY 

LONGVIEW  CITY  

LONGVIEW  CITY  IN 

GREGG  COUNTY 

HARRISON  COUNTY 

MARION  COUNTY  ... 

MARION  COUNTY 

MATAGORDA 

MATAGORDA 

COUNTY. 

COUNTY 

MAVERICK  COUNTY 

MAVERICK  COUNTY 

MC  ALLEN  CITY 

MC  ALLEN  CITY  IN 

HIDALGO  COUN- 

TY 

MISSION  CITY 

MISSION  CITY  IN  HI- 

DALGO COUNTY 

MITCHELL  COUNTY 

MITCHELL  COUNTY 

MORRIS  COUNTY  ... 

MORRIS  COUNTY 

NEWTON  COUNTY  .. 

NEWTON  COUNTY 

BALANCE  OF 

NUECES  COUNTY 

NUECES  COUNTY. 

LESS  CORPUS 

CHRISTI  CITY 

ODESSA  CITY 

ODESSA  CITY  IN 

ECTOR  COUNTY 

ORANGE  COUNTY  .. 

ORANGE  COUNTY 

PALO  PINTO  COUN- 

PALO PINTO  COUN- 

TY. 

TY 

PANOLA  COUNTY  ... 

PANOLA  COUNTY 

PECOS  COUNTY  

PECOS  COUNTY 

PHARR  CITY  

PHARR  CITY  IN  HI- 

DALGO COUNTY 

POLK  COUNTY  

POLK  COUNTY 

PORT  ARTHUR  CITY 

PORT  ARTHUR 

CITY  IN  JEFFER- 

SON COUNTY 

PRESIDIO  COUNTY  . 

PRESIDIO  COUNTY 

REEVES  COUNTY  ... 

REEVES  COUNTY 

SABINE  COUNTY 

SABINE  COUNTY 

SAN  PATRICIO 

SAN  PATRICK) 

COUNTY. 

COUNTY 

SOMERVELL  COUN- 

SOMERVELL COUN- 

TY. 

TY 
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Labor  Surplus  Areas  Eligible  for 
Federal  PR0CUREME^4T  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 

Civil  jurisdictions 

areas 

indiiried 

STARR  COUNTY 

STARR  COUNTY 

STONEWALL  COUN- 

STONEWALL COUN- 

TY. 

TY 

TEXARKANA  CITY 

TEXARKANA  CITY 

TEX. 

TEX  IN  BOWIE 

COUNTY 

TEXAS  CITY  

TEXAS  CITY  IN 

GALVESTON 

COUNTY 

TITUS  COUNTY  

TITUS  COUNTY 

TYLER  COUNTY  

TYLER  COUNTY 

UVALDE  COUNTY  ... 

UVALDE  COUNTY 

BALANCE  OF  VAL 

VAL  VERDE  COUN- 

VERDE COUNTY. 

TY  LESS  DEL  RIO 

CITY 

WARD  COUNTY 

WARD  COUNTY 

BALANCE  OF  WEBB 

WEBB  COUNTY 

COUNTY. 

LESS  LAREDO 

CITY 

WILLACY  COUNTY  .. 

WILLACY  COUNTY 

WINKLER  COUNTY  . 

WINKLER  COUNTY 

ZAPATA  COUNTY  .... 

ZAPATA  COUNTY 

ZAVALA  COUNTY  .... 

ZAVALA  COUNTY 

UTAH 


GARFIELD  COUNTY 


GARFIELD  COUNTY 


VERMONT 


ESSEX  COUNTY 

GRAND  ISLE  COUN- 
TY. 
ORLEANS  COUNTY  . 


ESSEX  COUNTY 
GRAND  ISLE  COUN- 
TY 
ORLEANS  COUNTY 


VIRGINIA 


ACCOMACK  COUN- 
TY. 

BATH  COUNTY  

BRUNSWICK  COUN- 
TY. 

BUCHANAN  COUN- 
TY. 

BUENA  VISTA  CITY  . 

CAROUNE  COUNTY 

CHARLES  CITY 
COUNTY. 

CHARLOTTE  COUN- 
TY. 

COVINGTON  CITY  ... 

DANVILLE  CITY  

DICKENSON  COUN- 
TY. 

HOPEWELL  CITY  

LANCASTER  COUN- 
TY. 

LEE  COUNTY  

LOUISA  COUNTY 

LUNENBURG  COUN- 
TY. 

MARTINSVILLE  CITY 

NORTHUMBERLAND 
COUNTY. 

PAGE  COUNTY 

PETERSBURG  CITY 


ACCOMACK  COUN- 
TY 
BATH  COUNTY 
BRUNSWICK  COUN- 
TY 
BUCHANAN  COUN- 
TY 
BUENA  VISTA  CITY 
CAROLINE  COUNTY 
CHARLES  CITY 

COUNTY 
CHARLOTTE  COUN- 
TY 
COVINGTON  CITY 
DANVILLE  CITY 
DICKENSON  COUN- 
TY 
HOPEWELL  CITY 
LANCASTER  COUN- 
TY 
LEE  COUNTY 
LOUISA  COUNTY 
LUNENBURG 

COUNTY 
MARTINSVILLE  CITY 
NORTHUMBERLAND 

COUNTY 
PAGE  COUNTY 
PETERSBURG  CITY 


LABOR  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 

Civil  jurisdictions 

areas 

included 

PRINCE  EDWARD 

PRINCE  EDWARD 

COUNTY. 

COUNTY 

PULASKI  COUNTY  ... 

PULASKI  COUNTY 

RICHMOND  COUN- 

RICHMOND COUN- 

TY. 

TY 

RUSSELL  COUNTY  . 

RUSSELL  COUNTY 

SMYTH  COUNTY  

SMYTH  COUNTY 

SOUTH  BOSTON 

SOUTH  BOSTON 

CITY. 

CITY 

SURRY  COUNTY  

SURRY  COUNTY 

SUSSEX  COUNTY  ... 

SUSSEX  COUNTY 

TAZEWELL  COUNTY 

TAZEWELL  COUNTY 

WARREN  COUNTY  .. 

WARREN  COUNTY 

WESTMORELAND 

WESTMORELAND 

COUNTY. 

COUNTY 

WILLIAMSBURG 

WILLIAMSBURG 

CITY. 

CITY 

WISE  COUNTY 

WISE  COUNTY 

WYTHE  COUNTY 

WYTHE  COUNTY 

WASHINGTON 


ADAMS  COUNTY  ... 
BREMERTON  CITY 


CHELAN  COUNTY  ... 
CLALLAM  COUNTY  . 
COLUMBIA  COUNTY 
BALANCE  OF  COW- 
LITZ COUNTY. 

EVERETT  CITY  


FERRY  COUNTY 

FRANKLIN  COUNTY 

GRANT  COUNTY  

GRAYS  HARBOR 

COUNTY. 
KITTITAS  COUNTY  .. 
KLICKITAT  COUNTY 

LEWIS  COUNTY 

LONGVIEWCITY  


MASON  COUNTY 

OKANOGAN  COUN- 
TY. 

PACIFIC  COUNTY  .... 

PEND  OREILLE 
COUNTY. 

SKAGIT  COUNTY 

SKAMANIA  COUNTY 

STEVENS  COUNTY  . 

VANCOUVER  CITY  .. 


WALLA  WALLA  CITY 


YAKIMA  CITY 


ADAMS  COUNTY 
BREMERTON  CITY 
IN  KITSAP  COUN- 
TY 
CHELAN  COUNTY 
CLALLAM  COUNTY 
COLUMBIA  COUNTY 
COWLITZ  COUNTY 
LESS  LONGVIEW 
CITY 
EVERETT  CITY  IN 
SNOHOMISH 
COUNTY 
FERRY  COUNTY 
FRANKLIN  COUNTY 
GRANT  COUNTY 
GRAYS  HARBOR 

COUNTY 
KITTITAS  COUNTY 
KLICKITAT  COUNTY 
LEWIS  COUNTY 
LONGVIEW  CITY  IN 
COWLITZ  COUN- 
TY 
MASON  COUNTY 
OKANOGAN  COUN- 
TY 
PACIFIC  COUNTY 
PEND  OREILLE 

COUNTY 
SKAGIT  COUNTY 
SKAMANIA  COUNTY 
STEVENS  COUNTY 
VANCOUVER  CITY 
IN  CLARK  COUN- 
TY 
WALLA  WALLA  CITY 
IN  WALLA  WALLA 
COUNTY 
YAKIMA  CITY  IN 
YAKIMA  COUNTY 


Labor  Surplus  Areas  Eligible  for 
Federal  Procurement  Pref- 
erence August  21,  1995 
Through  September  30,  1995— 
Continued 


Eligible  labor  surplus 
areas 


BALANCE  OF  YAK- 
IMA COUNTY. 


Civil  jurisdictions 
included 


YAKIMA  COUNTY 
LESS  YAKIMA 
CITY 


WEST  VIRGINIA 


BARBOUR  COUNTY 
BERKELEY  COUNTY 

BOONE  COUNTY 

BRAXTON  COUNTY  . 
BROOKE  COUNTY  .. 
CALHOUN  COUNTY 
CHARLESTON  CITY 


CLAY  COUNTY  

DODDRIDGE  COUN- 
TY. 

FAYETTE  COUNTY  .. 

GILMER  COUNTY  .... 

GRANT  COUNTY  

GREENBRIER 
COUNTY. 

HAMPSHIRE  COUN- 
TY. 

HANCOCK  COUNTY 

HARRISON  COUNTY 

HUNTINGTON  CITY  . 


JACKSON  COUNTY 

LEWIS  COUNTY 

LINCOLN  COUNTY  . 
LOGAN  COUNTY  .... 
MARION  COUNTY  .. 
BALANCE  OF  MAR- 
SHALL COUNTY. 

MASON  COUNTY 

MC  DOWELL  COUN- 
TY. 

MERCER  COUNTY  .. 

MINGO  COUNTY 

MONROE  COUNTY  .. 

MORGANTOWN 
CITY. 


NICHOLAS  COUNTY 
BALANCE  OF  OHIO 
COUNTY. 

PARKERSBURG 
CITY. 

PLEASANTS  COUN- 
TY. 

POCAHONTAS 
COUNTY. 

PRESTON  COUNTY  . 

PUTNAM  COUNTY  ... 

RALEIGH  COUNTY  .. 

RANDOLPH  COUN- 
TY. 

RITCHIE  COUNTY  ... 


BARBOUR  COUNTY 
BERKELEY  COUNTY 
BOONE  COUNTY 
BRAXTON  COUNTY 
BROOKE  COUNTY 
CALHOUN  COUNTY 
CHARLESTON  CITY 
IN  KANAWHA 
COUNTY 
CLAY  COUNTY 
DODDRIDGE  COUN- 
TY 
FAYETTE  COUNTY 
GILMER  COUNTY 
GRANT  COUNTY 
GREENBRIER 

COUNTY 
HAMPSHIRE  COUN- 
TY 
HANCOCK  COUNTY 
HARRISON  COUNTY 
HUNTINGTON  CITY 
IN  CABELL  COUN- 
TY 
WAYNE  COUNTY 
JACKSON  COUNTY 
LEWIS  COUNTY 
LINCOLN  COUNTY 
LOGAN  COUNTY 
MARION  COUNTY 
MARSHALL  COUN- 
TY LESS  WHEEL- 
ING CITY 
MASON  COUNTY 
MC  DOWELL  COUN- 
TY 
MERCER  COUNTY 
MINGO  COUNTY 
MONROE  COUNTY 
MORGANTOWN 
CITY  IN 
MONONGALIA 
COUNTY 
NICHOLAS  COUNTY 
OHIO  COUNTY 
LESS  WHEELING 
CITY 
PARKERSBURG 
CITY  IN  WOOD 
COUNTY 
PLEASANTS  COUN- 
TY 
POCAHONTAS 

COUNTY 
PRESTON  COUNTY 
PUTNAM  COUNTY 
RALEIGH  COUNTY 
RANDOLPH  COUN- 
TY 
RITCHIE  COUNTY 
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LABOR  Surplus  Areas  Eligible  for 
FEDERAL  Procurement  Pref- 
erence August  21.  1995 
Through  September  30.  1995— 
Continued 


Eligible  labor  surplus 

Civil  jurisdictions 

areas 

Included 

ROANE  COUNTY  

ROANE  COUNTY 

SUMMERS  COUNTY 

SUMMERS  COUNTY 

TAYLOR  COUNTY  ... 

TAYLOR  COUNTY 

TUCKER  COUNTY  ... 

TUCKER  COUNTY 

TYLER  COUNTY  

TYLER  COUNTY 

UPSHUR  COUNTY  ... 

UPSHUR  COUNTY 

BALANCE  OF 

WAYNE  COUNTY 

WAYNE  COUNTY. 

LESS  HUNTING- 

TON CITY 

WEBSTER  COUNTY 

WEBSTER  COUNTY 

WETZEL  COUNTY  ... 

WETZEL  COUNTY 

WIRT  COUNTY 

WIRT  COUNTY 

WYOMING  COUNTY 

WYOMING  COUNTY 

WISCONSIN 

BELOITCITY  

BELOIT  CITY  IN 

MENOMINEE  COUN- 
TY. 
RACINE  CITY  

ROCK  COUNTY 
MENOMINEE  COUN- 
TY 
RACINE  CITY  IN 

RUSK  COUNTY 

RACINE  COUNTY 
RUSK  COUNTY 

|FR  Doc.  95-20418  Filed  8-16-95;  8:45  am] 

MLUNO  CODE  4610-30-P 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Chenoa  Coal,  Inc. 

(Docket  No.  M-95-102-CJ 

Chenoa  Coal,  Inc.,  Box  101,  Regina, 
Kentucky  41559  has  filed  a  petition  to 
modify  the  appHcation  of  30  CFR 
75.1710-1  to  its  No.  3  Mine  (I.D.  No. 
15-17656)  located  in  Floyd  County, 
Kentucky.  The  petitioner  proposes  to 
operate  the  following  electric  face 
equipment  without  canopies:  One  Joy 
14CM-1  Continuous  Miner;  one  Long 
Airdox  Roof  Bolter;  two  Joy  21  SC 
Shuttle  Cars;  and  two  482  S  &  S  Scoops. 
The  petitioner  states  that  due  to 
ascending  and  descending  grades 
creating  dips  in  the  coal  bed, 
installation  of  canopies  on  this 
equipment  would  create  hazardous 
conditions  to  the  equipment  operator 
and  as  well  as  to  other  employees  in  the 
mine. 


2.  Coal  Miners,  Inc. 

[Docket  No.  M-95-103-C1 

Coal  Miners,  Inc.,  Route  2,  Box  130, 
EquaUty,  IlUnois  62934  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  to  its  Eagle  Valley  Mine  (I.D. 
No.  11-02846)  located  in  Gallatin 
County,  Illinois.  The  petitioner  requests 
a  modification  to  permit  the  use  of  air 
coursed  through  belt  haulage  entries  to 
be  used  to  ventilate  active  working 
places  for  a  time  period  of  180  days 
bom  the  date  belt  haulage  is  initiated  in 
the  Davis  Seam.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  the  supply  road 
with  branches  extended  to  the  beltline 
at  certain  locations  and  located  so  that 
the  air  is  monitored  at  each  belt  drive 
and  tailpiece,  and  at  intervals  not  to 
exceed  2,000  feet  along  each  conveyor 
belt  entry.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Old  Hickory  Coal  Company 

(Docket  No.  M-95-104-CI 

Old  Hickory  Coal  Company,  P.O.  Box 
305,  Madison,  West  Virginia  25130  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  77.1304(a)  to  its 
Peat's  Branch  No.  3  Mine  (I.D.  No.  46- 
06750)  located  in  Logan  County,  West 
Virginia.  The  petitioner  proposes  to 
blend  recycled  oil,  a  petroleum-based 
lubrication  oil  recycled  &t>m  equipment 
at  the  mine,  with  fuel  oil  to  create  a 
blasting  agent  (ANFO).  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Hobet  Mining,  Inc. 

[Docket  No.  M-95-105-C1  and  [Docket  No 
M-95-10&-CJ 

Hobet  Mining,  Inc.,  P.O.  Box  305, 
Madison.  West  Virginia  2513(i  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.1304(a)  to  its  No.  7  Surface 
Mine  (I.D.  No.  46-02249)  located  in 
Logan  County,  West  Virginia,  and  its 
No.  21  Surface  Mine  (46-04670)  located 
in  Boone  County,  West  Virginia.  The 
petitioner  proposes  to  blend  recycled 
oil,  a  petroleum-based  lubrication  oil 
recycled  from  equipment  at  the  mine, 
with  fuel  oil  to  create  a  blasting  agent 
(ANFO).  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


5.  Heatherly  Mining,  Inc. 

[Docket  No.  M-95-107-C1 

Heatherly  Mining,  Inc.,  P.O.  Box  550, 
Heruyetta,  Oklahoma  74437  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1700  to  its  PoUyanna  No.  8  Mine 
(I.D.  No.  34-01787)  located  in  Le  Flore 
County,  Oklahoma.  The  petitioner 
proposes  to  plug  and  mine  through  oil 
and  gas  wells.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Lambert  Coal  Company 

[Docket  No.  M-95-108-C1 

Lambert  Coal  Company.  P.O.  Box  394, 
Nora.  Virginia  24272  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1710  to  its  Mine  No.  44  (I.D.  No.  44- 
05210)  located  in  Dickenson  County, 
Virginia.  The  petitioner  proposes  to 
operate  the  following  electric  face 
equipment  without  canopies:  One 
Simmons  Rand  500  Continuous  Miner; 
one  Simmons  Rand  TD-2AM  Dual  Head 
Roof  Bolter;  two  S  &  S  21SC  Shuttle 
Cars;  one  S  &  S  74  Scoop;  and  one  S  & 
S  484  Scoop.  The  petitioner  states  that 
the  use  of  canopies  on  this  electric  face 
equipment  would  create  a  hazard  to  the 
equipment  operator. 

7.  Key  West  Mining.  Inc. 

(Docket  No.  M-95-109-CI 

Key  West  Mining,  Inc.,  P.O.  Box  768, 
Grundy,  Virginia  24614  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.362  to  its  Mine  No.  3  (I.D.  No. 
44-03264)  located  in  Buchanan  County. 
Virginia.  The  petidoner  requests  relief 
from  the  standard  requiring  on-shift 
examinations  of  underground  conveyor 
belts  in  its  entirety.  The  petitioner  states 
that  the  area  cannot  be  traveled  safely 
due  to  deteriorating  roof  conditions  in 
the  No.  1  conveyor  belt  entry  starting  at 
a  location  approximately  170  feet  from 
the  surface  and  extending  for  a  distance 
of  approximately  90  feet.  As  an 
alternative,  the  petitioner  proposes  to 
visually  examine  the  90  feet  area 
affected  from  either  side  of  the  adverse 
roof  conditions;  to  have  firefighting 
equipment  with  fog  nozzles  stationed  on 
both  sides  of  the  adverse  roof 
conditions;  to  install  a  mine  phone  and 
belt  control  switch  on  the  inby  end  of 
the  adverse  roof  conditions;  and  to  have 
a  certified  person  at  the  inby  end  of  the 
adverse  roof  conditions  at  all  times  to 
conduct  tests  of  the  carbon  monoxide 
level  every  30  minutes  while  the  No.  1 
belt  is  in  operation.  The  petitioner  states 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
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asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiue  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  hunish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  18, 1995.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  August  9, 1995. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc  95-20456  Filed  8-16-95;  8:45  am] 

eajjNQ  cooe  mkms-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  95-071] 

Solar  System  Exploration 
Sut)commlttae  of  the  Space  Science 
Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  Accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Solar  System 
ExploraUon  Subcommittee. 
DATES:  Wednesday,  September  20, 1995, 
8:30  a.m.  to  5  p.m.;  Thursday, 
September  21, 1995,  8:30  a.m.  to  5  p.m.; 
and  Friday,  September  22, 1995,  8:30 
a.m.  to  3:30  p.m. 

ADDRESSES:  NASA  Headquarters, 
Conference  Room  MIC  6  West,  300  E 
Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Piotrowski,  Code  SL, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
(202}  358-1588. 

SUPPLEMENTARY  INFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

—Overview  of  Solar  System  Exploration 

Division  Status 
— Briefing  on  OSS  reorganization 


— ^Advanced  Study  Reports 
— ^Technology  Report 
— Complex  Report 
— Strategic  Planning  Approach 
— Discussion  and  Formulation  of 
Recommendations/ Action  Items 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  14. 1995. 
Timodiy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
(FR  Doc  95-20431  Filed  8-16-95;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  GuideUnes,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  afiiect  the  pubUc. 
Interested  persons  are  invited  to  submit 
comments  by  September  1, 1995.  Copies 
of  materials  may  be  obtained  at  the  NSF 
address  or  telephone  number  shown 
below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Pohcy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
ArUngton,  VA  22230,  or  by  telephone 
(703)  306-1243.  Conunents  may  also  be 
submitted  to: 

(B)  0^a  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Jonathan  Winer,  Desk  Officer, 
OMB,  722  Jackson  Place.  Room  3208, 
NEOB,  Washington,  DC  20503. 
Title:  Cross  Projects  Evaluation  of  the 

Local  Systemic  Change  through 
Teacher  Enhancement  Program 

Affected  Public:  Individuals  or 
households 

Respondents/Reporting  Burden:  37,375 
responses.  Average  10  minutes  per 
response. 

Abstract:  NSF's  Local  Systemic  Change 
through  Teacher  Enhancement 
Program  currently  funds  13  projects. 
This  evaluation  system  will  provide 
common  evaluation  data  across  all 
projects  that  will  allow  the 
Foundation  to  evaluate  individual 
projects,  aggregate  data  and 
information  across  projects  and 
provide  a  cross-project  analysis. 
•Dated:  August  11, 1995. 

Hennan  G.  Fleming, 

Reports  Qearance  Officer. 

|FR  Doc.  95-20342  Filed  8-16-95;  8:45  am] 
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Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  September  7, 1995;  8:30 
am-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  565,  Arlington,  VA 
2223a 

Type  of  Meeting:  Closed. 

Contact  Person:  Gilbert  B.  Devey.  Program 
Director.  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  14, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doa  95-20389  Filed  8-16-95:  8:45  am] 

BNJJNQ  COOC  79a6-ei-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sfiecial  Emphasis  Panel  in  Design, 
Manubcture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  September  7-8. 1995.  8 
a.m.-5  p.m. 

Place:  Rooms  730.  and  320,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Pat  )ohnson,  Program 
Director,  SBIR  Office.  (703)  306-1390,  Dr. 
Karl  Koehler,  Program  Director,  BIR,  (703) 
306-1470.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 
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Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  14. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-20390  Filed  8-16-95;  8:45  am) 

BILUNO  COOE  7S66-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  September  6, 1995,  8  a.m.- 
5  p.m. 

Place:  Rooms  310.  320.  360,  and  580, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ritchie  Coryell,  Program 
Director,  SBIR  Office,  (703)  306-1390,  Dr. 
Deborah  L.  Crawford.  Program  Director.  ECS. 
(703)  306-1339,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
.     Dated:  August  14. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  OffiCer. 
(FR  Doc.  95-20391  Filed  8-16-95;  8:45  am) 

BILUNG  COOE  75S5-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 


Foundation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  September  7, 1995,  8  a.m.- 
5  p.m. 

Place:  Room  970,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person;  Charles  Hauer,  Program 
Director,  SBIR  Office,  (703)  306-1390,  Dr. 
Priscilla  Nelson,  Program  Director,  CMS 
(703)  306-1361.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  i 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  tiie  Government 
in  the  Sunshine  Act. 

Dated:  August  14. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-20392  Filed  8-16-95;  8:45  am] 
BiLUNC  COOE  7S56-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  September  7-8, 1995.  8 
a.m.-5  p.m. 

Place:  Rooms  680.  730,  310,  320,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Ariington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Pat  )ohnson.  Program 
Director,  SBIR  Office,  (703)  306-1390,  Dr. 
lames  Koenig,  Program  Director,  IBN,  (703) 
306-1423,  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Purpose  of  Meeting!  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  Program  in  the  area  of  Integrative 
Biology  and  Neuroscience. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  14, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-20393  Filed  8-16-95;  8:45  am] 

BILLING  COOE  759S-01-M 


Special  Emphasis  Panel  in  industrial 
Innovation;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Design,  Manufactiu^ 
and  Industrial  Iimovation  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Small  Business  Innovation  Research 
Program  in  the  area  of  Civil  and 
Mechanical  Systems,  rooms  380  and 
530.  In  order  to  review  the  large  volume 
of  proposals,  panel  meetings  will  be 
held  on  September  8, 1995  (2).  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  from  8  to  5  each  day. 

Contact  Person:  Charles  Hauer.  Program 
Director,  SBIR,  (703)  306-1390,  room  570,  Dr. 
Ken  Chong.  Program  Director,  CTS,  Dr.  Oscar 
Dillon.  Program  Director.  CTS.  (703)  306- 
1360.  room  545. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  14. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-20394  Filed  8-16-95;  8:45  am) 

BtLLMO  COOE  79SS-01-M 


Special  Emphasis  Panel  in 
Qeosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
643,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Geosciences  (1756). 

Date  and  Time:  August  29-30, 1995;  8:30 
a.m.  to  5  p.m. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 
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Contact  Person:  Dr.  Sunanda  Basu  (703) 
306-1529  and  Dr.  Robert  Robinson  (703) 
306-1531,  Program  Directors.  Division  of 
Atmospheric  Sciences,  Room  775,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Coupling, 
Energetics  and  Dynamics  of  Atmospheric 
Regions  (CEDAR)  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
evaluated  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  11, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[PR  Doc.  9S-20343  Filed  8-16-95:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293] 

Boston  Edison  Company;  Pilgrim 
Nuclear  Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facihty  Operating  License 
No.  DPR-35,  issued  to  Boston  Edison 
Company  (the  licensee),  for  operation  of 
the  Pilgrim  Nuclear  Power  Station 
located  in  Plymouth,  Massachusetts. 

EnTiroaBiental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  21, 1995,  for  an  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
plant  reactors  against  radiological 
sabotage."  The  requested  exemption 
would  allow  the  implementation  of  a 
hand  gemnetry  biometric  system  of  site 
access  control  in  conjunction  with 
photograph  identification  hedges,  md 
would  allow  the  badges  to  be  taken 
ofEtite. 

The  Need  for  the  Pmposed  Action 

Penuaat  to  10  CFR  73.S5U).  ^ 
IkMUM  is  required  to  est^ish  and 
BMintaiB  aa  onsite  physical  pnXectioa 
system  and  security  offutizatiea. 


The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d),  "Access  Requirements," 
specifies  in  part  that:  "The  licensee 
shall  control  all  points  of  personnel  and 
vehicle  access  into  a  protected  area." 
The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d)(5),  specifies  in  part  that: 
"A  numbered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  It  further  indicates  that  an 
individual  not  employed  by  the  licensee 
(e.g..  contractors)  may  be  authorized 
access  to  protected  areas  without  an 
escort  provided  the  individual, 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  bom  the  protected 
area." 

Currently,  unescorted  access  for  both 
employee  and  contractor  personnel  into 
the  Pilgrim  Nuclear  Power  Station  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  issued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  These  picture  badges  are 
not  taken  offsite.  This  current  practice  is 
in  accordance  with  the  applicable 
requirements  of  10  CFR  Part  73 
discussed  above. 

The  Ucensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  picture  badges  at 
the  entrance/exit  location  to  the 
protected  area.  The  proposal  would  also 
allow  all  individuals,  including 
contractors,  who  have  unescorted  access 
to  keep  their  picture  badges  in  their 
possession  when  departing  the  Pilgrim 
site.  Thus,  an  exemption  is  required 
from  10  CFR  73.55(d)(5)  to  allow 
contractors  who  have  unescorted  access 
to  keep  their  picttue  badges  in  their 
possession  when  departing  the  Pilgrim 
site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 
charactwisdcs  of  their  hand  (hand 
geometry)  mgisteied  with  their  picture 
badge  nuaiber  in  a  computerized  access 
cotttrol  syelen.  Therefore,  all  authorized 
iadividiiate  m«iat  not  tmly  have  their 
pictttie  hedges  te  gaia  access  into  the 


protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
secvuity  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  stnictxue.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
Ucensee  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  offsite,  the  proposed 
measures  require  not  only  that  the 
picture  badge  be  provided  tor  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  exemption  to  allow 
individuals  not  employed  by  the 
Ucensee  to  take  their  picture  badges 
offsite  will  not  result  in  an  increase  in 
the  risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  action. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  altwnative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  acticm  would  net  significaatly 
enhance  the  envinmaaent  in  that  the 
proposed  action  will  veealt  ia  a  ^raoess 
that  is  equivalmt  to  tk»  existlag 
identification  werillcatioB  proceee. 
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Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Environmental  Statement  for  the  Pilgrim 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  17, 1995,  the  staff  consulted 
with  the  Massachusetts  State  official, 
James  Muckerheide  of  the 
Massachusetts  Emergency  Management 
Agency  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
June  21, 1995,  which  is  available  for 
public  inspection  at  the  Commission's 
PubUc  Document  Room,  The  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  E)C  20555,  and  at  the  local 
public  docimient  room  located  at  the 
Plymouth  Public  Library,  11  North 
Street,  Plymouth,  MA  02360. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Director,  Project  Directorate  I-l ,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  95-20379  Filed  8-16-95;  8:45  amj 

BILUNO  CODE  7SaO-01-P 


Twenty-Third  Water  Reactor  Safety 
Information  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission.     ^"^ 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Twenty-Third  Water 
Reactor  Safety  Information  Meeting  will 
he  held  on  October  23-25, 1995,  8:30 
a.m.  to  5:00  p.m.,  in  the  Bethesda 
Marriott  Hotel,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  20814. 

This  year's  Water  Reactor  Safety 
Information  Meeting  will  be  opened  by 
the  new  NRC  Chairman,  Shirley  A. 
Jackson,  and  a  panel  of  senior 
executives  from  both  the  industry  and 
NRC  will  address  technical/safety  issues 
of  interest  to  both  organizations.  The 
panel  will  include  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation. 


WilUam  T.  Russell;  the  Director  of  the 
Office  of  Nuclear  Regulatory  Research, 
David  L.  Morrison;  and  two  senior 
utility  executives.  Mr.  James  M.  Taylor, 
Executive  Director  of  Operations  for 
NRC,  will  speak  at  the  luncheon  on 
October  25.  The  meeting  is  international 
in  scope  and  includes  presentations  by 
personnel  frx)m  the  NRC,  U.S. 
Government  laboratories,  the  National 
Academy  of  Sciences,  private  consulting 
firms,  independent  laboratories, 
universities,  the  Electric  Power 
Research  Institute,  reactor  vendors,  and 
a  number  of  foreign  agencies.  This 
meeting  is  sponsored  by  the  NRC  and 
conducted  by  the  Brookhaven  National 
Laboratory. 

The  preliminary  agenda  for  this  year's 
meeting  includes  12  sessions  on  the 
following  topics:  Human  Factors 
Research,  Structural  and  Seismic 
Engineering,  Instrumentation  and 
Control,  High  Bumup  Fuel  Behavior, 
Severe  Accident  Research,  Primary 
System  Integrity,  Equipment  Operability 
and  Aging,  Thermal  HydrauUc 
Research,  Individual  Plant  Examination, 
Probabilistic  Risk  Assessment,  and 
ECCS  Strainer  Blockage  Research  and 
Regulatory  Issues. 

Attendees  may  register  at  the  meeting 
or  in  advance  by  contacting  Susan 
Monteleone,  Brookhaven  National 
Laboratory,  Department  of  Nuclear 
Energy,  Building  130,  Upton,  NY  11973, 
telephone  (516)  282-7235;  or  Christine 
Bonsby,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-5838. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Alois  J.  Burda, 

Deputy  Director,  Financial  Management, 
Procurement  and  Administration  Staff,  Office 
of  Nuclear  Regulatory  Research. 
[FR  Doc.  95-20378  Filed  8-16-95;  8:45  amj 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-05] 

Termination  of  Investigation:  Korean 
Agricultural  Market  Access 
Restrictions 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  terminated 
an  investigation  initiated  imder  section 
302(a)  of  the  Trade  Act  of  1974  (Trade 


Act)  of  Korean  practices  with  respect  to 
the  importation  of  certain  U.S. 
agricultural  products,  after  having 
reached  a  satisfactory-  agreement 
resolving  the  issues  under  investigation, 
and  will  monitor  Korea's 
implementation  of  this  agreement  in 
accordance  with  section  306  of  the 
Trade  Act. 

EFFECTIVE  DATE:  This  investigation  was 
terminated  effective  July  20, 1995. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C-  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Lund,  Deputy  Assistant  USTR 
for  Asia  and  the  Pacific  (202)  395-6813, 
or  Thomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800. 
SUPPLEMENTARY  INFORMATION:  On 
November  18, 1994,  the  National  Pork 
Producers  Council,  the  American  Meat 
Institute,  and  the  National  Cattlemen's 
Association  (petitioners)  filed  a  petition 
under  section  302(a)  of  the  Trade  Act 
(19  U.S.C.  2412(a)),  alleging  that  certain 
practices  of  the  Government  of  Korea 
regarding  the  importation  of  U.S.  beef 
and  pork  products  violate  U.S.-Korean 
bilateral  trade  agreements  and  are 
unreasonable  and  burden  or  restrict 
United  States  commerce.  The 
Petitioners  asserted  in  particular  that 
the  Korean  government  had  established 
a  number  of  specific  barriers  which 
denied  their  products  access  to  the 
Korean  market.  The  alleged  barriers 
included  the  following:  outdated, 
scientifically  unsupported  and 
discriminatory  shelf-life  standards; 
excessively  long  inspection  procedures; 
contract  tender  procedures  that  prevent 
U.S.  producers  from  meaningfully 
participating  in  the  bidding  process; 
local  processing  and  repackaging 
requirements;  discriminatory  fixed- 
weight  requirements;  dual  standards  for 
residue  testing;  and  unreasonably  short 
pork  temperature  reduction 
requirements. 

On  November  22,  1994,  pursuant  to 
section  302(a)  of  the  Trade  Act,  the 
USTR  initiated  an  investigation  of  the 
practices  referred  to  in  the  petition  and 
requested  consultations  with  the  Korean 
government  as  required  by  section 
303(a)  of  the  Trade  Act  (19  U.S.C. 
2413(a)).  See  59  FR  61006  (November 
29,  1994).  On  May  3, 1995,  the  United 
States  requested  consultations  under 
Article  XXn  of  the  General  Agreement 
on  Tariffs  and  Trade  1994,  Article  11  of 
the  Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures, 
Article  14  of  the  Agreement  on 
Technical  Barriers  to  Trade,  Article  19 
of  the  Agreement  on  Agriculture,  and 
Article  4  of  the  Understanding  on  Rules 
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and  Procedures  Governing  the 
Settlement  of  Disputes. 

On  July  20, 1995,  after  extensive 
negotiations,  the  United  States  and 
Korea  reached  agreement  on  measures 
to  open  the  Korean  market  to  U.S.  meat 
and  other  food  products.  Specifically, 
Korea  agreed  to  phase-out  its  cturent 
system  of  estabUshing  shelf-Ufe 
standards  and  to  replace  it  with  a 
system  in  which  manufacturers  will  set 
their  own  "use-by"  dates.  For  chilled, 
vacuiun-packed  pork  and  beef  and  all 
firozen  food  (including  frozen  beef,  pork 
and  poultry),  Korea's  new  manufactiirer- 
determined  shelf  Ufe  system  will  come 
into  effect  on  July  1, 1996.  From  October 
1, 1995.  until  July  1, 1996.  these 
products  will  be  subject  to  specific 
government-mandated  shelf-Ufe  dates 
that  will  allow  trade  to  take  place  until 
the  new  system  takes  effect.  All  dried, 
packaged,  canned  or  bottled  products 
will  be  subject  to  the  new  system  as  of 
October  1. 1995.  In  addition,  Korea  has 
agreed  to  ensuro  that  any  maximiun 
residue  level  for  imported  excretory 
organ  meats  is  consistent  with 
international  standards  established  by 
the  CXDDEX  Alimentarius  Commission; 
to  notify  the  Harmonized  Tariff  System 
tariff  heading  or  subheading  for  each 
item  subject  to  a  government-mandated 
shelf  Ufe  on  or  after  October  1, 1995;  to 
extend  the  maximum  chilling  period  for 
pork  from  24  to  48  hours;  and  to  provide 
at  least  seven  days  advance  notice  prior 
to  offering  a  tender  for  the  purchase  of 
pork,  and  a  period  of  at  least  30  days  for 
arrival  of  a  product  to  fulfill  the 
contract. 

On  the  basis  of  this  agreement  the 
USTR  has  decided  to  terminate  this 
investigation.  The  USTR  will  monitor 
Korea's  implementation  of  the 
agreement  pursuant  to  section  306  of  the 
Trade  Act  (19  U.S.C.  2416). 
Irving  A.  WiUiamson, 
Chairman,  Section  301  Committee. 
[PR  Doc.  95-20440  Filed  &-16-95;  8:45  am) 

BILUNQ  COOC  3190-41-M 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Ratease  No.  34-36079;  File  No.  SR-Amex- 
95-23] 

SeH-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the 
Discontinuation  of  the  Emerging 
Company  Marlcetpiace 

August  9,  1995. 

On  June  9, 1995,  the  American  Stock 
Exchange,  Lie.  ("Amex"  or  "Exchange") 


submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
discontinue  the  listing  of  new 
companies  on  the  Emerging  Company 
Marketplace  ("ECM"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35863  (June 
19, 1995).  60  FR  32719  (June  23, 1995). 

hi  March  1992,  the  Commission 
approved  a  rule  change  to  amend  the 
Amex  Company  Guide  to  add  a  new 
section  estabUshing  Usting  criteria  for 
an  Emerging  Company  Marketplace 
("ECM").3  The  ECM  rules  established 
quantitative  listing  standards  that  were 
below  those  required  for  listing  on  the 
Amex's  main  Ust.  hi  May  1994,  the 
United  States  General  Accounting  Office 
("GAO")  issued  a  report  ("GAO 
Report")  that  examined  the  Amex's 
methodology  for  deciding  whether  to 
approve  a  company's  securities  for  ECM 
listing  and  tradmg.*  The  Commission 
concurred  with  the  GAO's 
recommendations  and  noted  that  they 
were  consistent  with  the  Division  of 
Market  Regulation's  conclusions 
following  its  prior  inspection  of  the 
ECM.5  hi  December  1994,  the 
Commission  approved  amendments  to 
the  ECM  rules  that  substantially 
responded  to  the  Commission  and  GAO 
recommendations.* 

The  Amex  now  has  determined  to 
discontinue  the  Usting  of  new 
companies  on  the  ECM  and  proposes  to 
eliminate  the  ECM  guidelines  that  allow 
for  such  new  listings.  Under  the 
proposal,  companies  currently  trading 
pursuant  to  the  ECM  Usting 
requirements  will  continue  to  trade  on 
the  Amex  as  ECM  listed  companies.^ 
The  Amex  does  not  have  a  deadline  for 
removing  these  companies  from  the 
ECM  list.  Companies  presently  trading 
on  the  ECM  will  continue  to  do  so  until 
they  graduate  to  the  Amex's  main  Ust  by 
meeting  the  appropriate  listing 


'  15  U.S.C.  78^)(l)  (1988). 

'  17  CFR  240.19b-4  (1994). 

'  See  Securities  Exchange  Act  Release  No.  30445 
(March  5.  1994).  57  FR  8693  (March  11.  1992) 
(approving  File  No.  SR-Aniex-91-25). 

♦GAO.  American  Stock  Exchange— More  Changes 
Needed  in  Screening  Emerging  Companies  for  the 
Marketplace  (May  1994). 

'  See  letter  from  Brandon  Becker,  Director, 
Division,  to  Richard  L.  Fogel.  Assistant  Comptroller 
General,  GAO,  dated  February  18. 1994.  reprinted 
in  GAO  Report,  supra  noted  4. 

•  See  Securities  Exchange  Act  Release  No.  35104 
(December  15. 1994),  59  FR  66381  (December  23. 
1994). 

'The  continued  listing  guidelines  for  ECM 
companies  will  remain  in  place  for  these 
companies. 


Standards,  or  delist,  either  voluntarily  or 
because  they  fail  to  meet  the  ECM 
Usting  standards.  During  this  transition 
time,  ECM  companies  will  continue  to 
be  subject  to  all  the  rules  applicable  to 
ECM  issues,  including  the  continued 
listing  guidelines.  Quotes  and  trades  in 
such  securities  will  continue  to  be 
reported  to  vendors  with  the  ".EC" 
designator. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). »  hi 
particular,  the  Commission  beUeves  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  ofan 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public. 

A  self-regulatory  organization  has  the 
discretion  to  determine  the  type  of 
companies  it  desires  to  Ust  in  its 
marketplace,  so  long  as  such  Usting 
decisions  are  consistent  with  the 
requirements  of  the  Act  and  in 
accordance  with  the  organizations 
listing  rules.  Similarly,  the  Commission 
beUeves  that  it  is  reasonable  for  the 
Amex  to  determine  that  it  no  longer 
wants  to  continue  to  Ust  a  certain  class 
of  securities,  such  as  new  companies  on 
the  ECM. 

Despite  the  Amex's  determination  to 
discontinue  Usting  new  ECM 
companies,  the  Amex's  proposal 
ensures  that  existing  Usted  ECM 
companies  and  their  shareholders  will 
not  be  disadvantaged  because 
compemies  currently  listed  on  the  ECM 
will  not  be  immediately  delisted.  In 
addition,  because  the  existing  ECM 
companies  will  remain  subject  to  the 
Exchange's  continued  listing  standards, 
as  well  as  its  regular  surveillance 
program,  the  Commission  beUeves  that 
the  Exchange's  proposal  will  ensure  the 
continued  protection  of  investors  in 
ECM  Usted  companies.^  Once  all  of  the 
ECM  companies  have  delisted,  either 
voluntarily  or  because  they  fail  to  meet 
the  ECM  maintenance  standards,  the 
Commission  expects  that  the  Amex  will 
file  a  proposed  rule  change  to  remove 


•15U.S.C.  78f(b)  (1988). 

•As  the  Commission  noted  in  the  last  amendment 
of  the  ECM  Rules,  see  supra  note  6,  it  believes  that 
enforcement  of  maintenance  standards  is  vital  to 
the  continued  integrity  of  exchange  markets.  The 
Commission  expects  that  the  Amex  will  continue  to 
strictly  enforce  the  maintenance  criteria  contained 
in  the  ECM  Rules  and  maintenance  criteria 
contained  in  the  ECM  Rules  and  will  delist 
companies  that  fail  to  meet  these  standards. 
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the  remaining  ECM  Rules  from  its 
Company  Guide. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-Amex-95- 
23)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-20398  Filed  8-16-95;  8:45  am) 
NUMQ  CODE  aoia-oi-M 


[Relaase  No.  34-36085;  File  No.  SR-CBOE- 
95-28] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to 
Responsibility  for  Performing 
Functions  of  the  ITS  Clerics 

August  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  19, 1995,  the 
Chicago  board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization,  the 
Exchange  subsequently  filed 
Amendment  No.  1  on  July  6, 1995. >  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  and  Amendment  No.  1  from 
interest  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

With  regard  to  the  exchange  trading  of 
stocks,  warrants  and  other  non-option 
securities,  the  CBOE  proposes  to  amend 
one  of  its  Intermarket  Trading  System 


••15  U.S.C  7Ss(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1994). 

'  In  Amendment  No.  1,  the  Exchange  corrects  a 
typographical  error  in  the  deflned  term  "ITS  Clerk" 
as  it  appears  in  Rule  30.75  and  in  the  two  proposed 
interpretations  and  policies  thereunder,  and 
clarifies  the  use  of  that  term  in  proposed 
Interpretation  and  Policy  .02  under  Exchange  Rule 
30.75.  The  purpose  of  this  amendment  is  to  make 
it  dear  that  the  dePmed  term  "ITS  Clerk"  refers  only 
to  Exchange  employees  acting  as  such,  and  not  to 
employees  of  a  Designated  Primary  Market-Maker 
who  may  be  performing  the  functions  of  ITS  Clerks 
as  contemplated  by  proposed  Interpretation  and 
Policy  .01  under  Exchange  Rule  30.75.  See  Letter 
from  Michael  L.  Meyer.  Esq.,  SchifT  Hardin  k  Waite, 
to  James  T.  McHale.  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  July  6, 1995  ("Amendment  No. 
1"). 


("ITS"  or  "System")  niles.  CBOE  Rule 
30.75,  such  that  the  Exchange  will  be 
required  to  provide  ITS  clerks  only 
when  the  Exchange  deems  it  necessary 
for  the  ordinary'  operation  of  the  system. 
In  addition.  Designated  Primary  Market- 
Makers  ("DPMs")  would  be  required  to 
provide  employees  to  perform  the 
functions  of  ITS  clerks  for  transactions 
in  instruments  that  have  been  assigned 
to  that  DPM.  The  proposed  rule  change 
would  only  apply  to  the  Exchange's 
Chapter  30  products.  Chapter  30  of  the 
Exchange's  rules  govern  trading  in 
stocks,  warrants,  and  other  non-option 
securities. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  Rule  30.75  ("Transmission  and 
Reception  of  System  Messages; 
Exchange  Liability"),  governs  the 
transmission  and  reception  of 
obligations  and  commitments  to  trade, 
pre-opening  notifications,  and  responses 
thereto  over  the  FTS.^  Currently, 
Exchange  Rule  30.75  requires  the 
Exchange  to  provide  ITS  clerks  to  send 
and  receive  ITS  messages.  The  Exchange 
proposes  to  amend  Paragraph  (a)  of  the 
Rule  to  clarify  that  the  Exchange  wiU 
not  be  obligated  to  provide  ITS  clerics, 
except  as  provided  in  the  interpretations 
to  the  Rule. 

New  interpretation  .01  to  Exchange 
Rule  30.75  would  require  employees  of 


'  ITS  is  a  subsystem  of  the  National  Market 
System  approved  by  the  Commission  pursuant  to 
Section  llA  of  the  Act,  15  U.S.C  78k-l.  ITS 
facilitates  intermarket  trading  in  exchange-listed 
equity  securities  based  on  the  current  quotation 
information  emanating  from  the  linked  markets. 
Participants  of  ITS  include  the  American  Stock 
Exchange,  the  Boston  Stock  Exchange.  CBOE,  the 
Chicago  Stock  Exchange,  the  Cincinnati  Stock 
Exchange,  the  New  York  Stock  Exchange,  the 
Pacific  Stock  Exchange,  the  Philadelphia  Stock 
Exchange,  and  the  National  Association  of 
Securities  Dealers. 


DPMS  3  to  send  and  receive 
commitments  and  obligations  to  trade, 
pre-opening  notifications,  and  responses 
thereto  over  the  System  Further,  the 
interpretation  makes  it  clear  that  the 
Exchange  will  not  be  liable  for  the  acts, 
errors,  or  omissions  of  these  DPM 
employees.* 

A  second  interpretation  to  the  Rule 
makes  it  clear  that  the  Exchange  will 
provide  Exchange  employed  ITS  clerks 
for  products  that  are  traded  at  posts  that 
have  order  book  officials  ("OBOs"),  and 
will  not  provide  ITS  clerks  for  products 
for  which  a  DPM  has  been  appointed. 
The  Exchange  also  would  be  required  to 
provide  the  services  of  ITS  clerks  for 
products  for  which  DPMs  make  markets 
when  the  circumstances  (such  as  fast 
markets)  warrant.  Two  Floor  Officials 
would  be  able  to  require  the  Exchange 
to  provide  ITS  clerks  lor  particular 
circumstances. 

The  Exchange  believes  this  rule 
change  is  warranted  because  it  is 
possible  that  some  of  its  Chapter  30 
products,  which  the  Exchange  may 
trade  in  the  future,  may  be  a.ssigned  to 
Eff*Ms.  As  such,  the  Exchange  believes 
it  would  be  most  efficient  for  the  DPM 
that  is  assigned  to  the  product  that  is 
subject  to  the  ITS  rules  to  employ  its 
own  employees  to  perform  the  functions 
of  the  ITS  clerks.  Because  a  DPM  runs 
his  own  business,  he  is  in  the  best 
position  to  make  the  business 
determination  concerning  how  many 
employees  are  needed  to  perform  the 
various  functions  assigned  to  him, 
including  the  ITS  fimctions.  Requiring 
the  DPM  to  provide  employees  to 
perform  these  fimctions,  therefore, 
should  limit  the  resources  the  Exchange 
will  be  required  to  provide  to  perform 
these  functions,  therefore,  should  limit 
the  resources  the  Exchange  will  be 
required  to  provide  to  perform  this 
function  and  thus,  reduce  overall  costs 
to  the  Exchange  and  its  members. 
Customers  of  the  Exchange  and  the 
DPMs  would  be  protected  from 
interruption  of  service  in  the  system, 
however,  because  the  Exchange  will 
have  employees  available  to  perform  the 


>  A  DPM  is  a  member  or  member  organization 
which  has  been  appointed  by  the  Exchange's 
Modified  Trading  System  ("MTS")  Committee  to 
perform  market -making  and  certain  other  functions 
with  respeci  to  a  designated  options  class  or  classes 
or  with  respect  to  a  product  traded  on  the  Exchange 
pursuant  to  Chapter  30.  Among  other  things,  a  DPM 
is  required  to  disseminate  accurate  marliel 
quotations,  honor  market  quotations,  be  regularly 
present  at  the  trading  post,  and  perform  the 
functions  of  an  Order  Book  Official,  i.e..  he  must 
maintain  and  keep  current  the  customer  limit  order 
book. 

*  Rule  30.75  currently  does  provide  for  limited 
liability  of  the  Exchange  for  losses  caused  by  the 
errors  or  omissions  of  the  Exchange's  own 
employees,  i.e.,  ITS  clerks. 
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ITS  function  when  the  circumstances 
wanant. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,  and 
with  Section  6(b)(5)  in  particular,  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  with  persons  engaged  in 
facilitating  and  clearing  transactions  in 
seciuities.  and  to  protect  investors  and 
the  pubUc  interest 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95- 
28  and  should  be  submitted  by 
September  7, 1995. 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maisarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  95-20401  Filed  8-16-95;  8:45  am) 

nUMQ  COOE  M10-01-M 

[Release  No.  34-36086;  File  No.  SR-CBOE- 
95-35] 

Self-Raguiatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Identification  of 
Accounts  and  the  Reporting  of  Orders 
for  Chapter  XXX  Securities 

August  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  12,  1995,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
8.9  ("Securities  Accounts  and  Orders  of 
Market-Makers"),  to  require  market- 
makers  to  identify  accoimts  and  report 
orders  in  securities  traded  pursuant  to 
Chapter  XXX  of  the  Exchange's  Rules. 
Currently,  Rule  8.9  does  not  explicitly 
include  securities  traded  on  the 
Exchange  pursuant  to  Chapter  XXX. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


'17CFR20O.3O-3(«)(12). 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  proposal  is 
to  amend  Rule  8.9,  which  governs  the 
identification  of  certain  accounts  and 
the  reporting  of  certain  types  of  orders 
by  market-makers,  by  explicitly 
incorporating  securities  traded  pursuant 
to  Chapter  XXX  of  the  Exchange's  rules. 
Chapter  XXX  of  the  Exchange's  rules 
governs  the  trading  of  warrants,  stock, 
and  other  non-option  seciu-ities. 
Pursuant  to  the  Introductory  paragraph 
to  Chapter  XXX  and  Appendix  A  of 
Chapter  XXX  (which  specifies  the 
Exchange  rules  outside  of  Chapter  XXX 
which  apply  to  the  trading  of  stock, 
warrants,  and  other  Chapter  XXX 
securities),  Rule  8.9  already  applies  to 
these  securities.  The  Exchange  believes, 
however,  that  it  is  appropriate  to  make 
the  application  of  Rule  8.9  explicit  on 
the  face  of  the  Rule. 

The  proposed  amendment  to 
paragraph  (a)  of  Rule  8.9  expressly 
requires  market-makers  to  identify 
accounts  for  securities  traded  pursuant 
to  Chapter  XXX  of  the  Exchange's  Rules 
in  which  they  exercise  trading  activities 
or  exercise  investment  discretion.  The 
proposed  amendment  to  paragraph  (b) 
of  Rule  8.9  expressly  requires  market- 
makers  to  report  orders  in  Chapter  XXX 
securities  and  to  report  closing  and 
opening  positions  in  Chapter  XXX 
securities. 

The  Exchange  believes  it  is 
appropriate  to  make  this  change  in  Rule 
8.9  to  avoid  confusion  between  the 
plain  language  of  the  Rule  which  does 
not  mention  Chapter  XXX  securities, 
and  the  incorporation  of  the  Rule  to 
Chapter  XXX  securities,  which 
incorporation  is  made  in  the 
Introductory  paragraph  to  Chapter  XXX 
and  Appendix  A  to  Chapter  XXX.  The 
information  required  by  Rule  8.9  is  an 
important  asset  to  the  Exchange's 
Department  of  Market  Surveillance 
because  it  is  used  to  detect 
manipulation  and  other  trading  abuses. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and  Section 
6(b)(5),  in  particular,  in  that  making 
explicit  the  requirement  to  provide 
detailed  information  concerning 
Chapter  XXX  securities  is  designed  to 
prevent  fraudulent  and  manipulative 
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acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  rule  change  described  herein  is 
designated  by  the  Exchange  as 
constituting  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore,  has  becotne  effective 
immediately  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-4(e) 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-95-:35  and 


should  be  submitted  by  September  7, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maif  aret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20402  Filed  8-16-95;  8:45  am] 

BILUNO  COOE  W10-01-M 


[Release  No.  34-36093;  FHe  No.  SR-OTC- 
95-13] 

Seif-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Fees  and  Charges 

August  11, 1995. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
July  26, 1995,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  the  proposed  rule 
change  in  order  to  reduce  the  monthly 
usage  fees  charged  to  its  participants  for 
issuing/paying  agent  ("IPA")  accoimts 
from  $565  to  $245. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 


<  17  CFR  200.3O-3(a)(12)  (1994). 
M5U.S.C78s(b)(l)(19«8). 
2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OTC. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  monthly  usage 
fees  charged  to  DTC  participants  for  IPA 
accoimts  from  $565  to  $245  per  month. 
DTC's  Money  Market  Instrument 
("MMI")  programs  require  that  IP  As 
have  a  DTc  account  reserved  solely  for 
MMI  issuance  and  paying  agency 
activity.  DTC's  current  usage  charge  is 
$565  per  month  for  each  account  up  to 
five  accounts.  For  each  account  over 
five,  the  fee  is  $245  per  month. 

On  August  21,  1995,  medium-term 
notes  ("MTNs")  and  short-term  bank 
notes  (STBNs")  will  become  part  of 
DTC's  MMI  programs.  This  will 
necessitate  the  creation  of  separate  IPA 
accounts  by  MTN  and  STBN  IPAs  that 
do  not  already  have  a  separate  IPA 
account  for  other  existing  MMIs  such  as 
commercial  paper  and  institutional 
certificates  of  deposit.  These  may 
include  IPAs  that  previously  have 
conducted  their  MTN  and  STBN 
issuance/payment  activity  through  an 
existing  participant  account.  The  charge 
for  these  new  accounts  and  all  existing 
IPA  accounts  now  will  be  $245  per 
account  per  month. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
provides  for  the  equitable  allocation  of 
dues,  fees,  and  other  charges  among 
DTC's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)3  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)^  promulgated 
theretmder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  DTC.  At  any 


M5  U.S.C.  78f(b)(3)(AKii)  (1988). 
M7  CFR  240.19b-*{e)(2)  (1994). 
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time  within  sixty  days  of  the  fiUng  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubhc  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secmities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisicHis  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  SU«et,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-95-13  and 
should  be  submitted  by  September  7, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

(FR  Doc.  95-20397  Filed  »-16-95;  8:45  am] 
aiLUNQ  cooe  mio-oi-m 


[HelMM  No.  34-36088;  FUe  No.  SR-NASD- 
95-20] 

Setf-R«gulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  inc.  Relating  to  tt>e  Failure  to 
Honor  Settlement  Agreements 
Ot>tained  in  Connection  With  an 
Artiitration  or  Mediation 

August  10. 1995. 

On  June  9, 1995,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "AssociaUon")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  a  proposed  rule  relating  to  the 
failure  to  honor  settlement  agreements 


obtained  in  connection  with  an 
arbitration  or  mediation.  ^  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Reiser  on  June  20, 1995.'  The 
Commission  received  one  comment  in 
response  to  the  notice.'*  The 
Commission  has  reviewed  the  comment 
received,  and  for  the  reasons  discussed 
below,  approves  the  proposed  rule 
change. 

I.  Description 

The  amendments  to  the  Resolution  of 
the  Board  of  Governors — Failure  to  Act 
Under  Provisions  of  Code  of  Arbitration 
Procedure  ("Resolution")  makes  clear 
that  the  following  acts  constitute  a 
violation  of  Article  HI,  Section  1  of  the 
Rules  of  Fair  Practice:  (a)  a  failure  to 
honor  a  written  and  executed  settlement 
agreement  obtained  in  connection  with 
an  arbitration  conducted  under  the 
auspices  of  a  Self-Regulatory 
Organization  ("SRO");  and  (b)  a  failure 
to  honor  a  written  and  executed 
settlement  agreement  obtained  in 
connection  with  a  mediation  conducted 
under  the  auspices  of  the  NASD.  The 
rule  change  also  amends  Article  VI, 
Section  3  of  the  NASD  By-Laws  to 
permit  the  NASD  to  suspend  or  cancel 
the  membership  or  registration  of  a 
member  or  associated  person  for  failing 
to  honor  a  written  and  executed 
settlement  agreement  obtained  in 
connection  with  an  arbitration  or 
mediation  conducted  under  the 
auspices  of  the  NASD. 

n.  Discussion 

The  Commission  agrees  with  the 
NASD's  judgment  that  the  failure  by  a 
member  or  associated  person  to  honor  a 
settlement  agreement  entered  into  in 
connection  with  an  arbitration 
proceeding  or  a  NASD  mediation  should 
have  the  same  consequences  as  the 
failure  to  pay  an  arbitration  award.^  The 


» 17  CFR  20O.3O-3(a)(12)  (1994). 
M5U.S.C78i(b)(l). 


*The  NASD  originally  submitted  the  proposed 
rule  change  on  May  10. 1995.  The  NASD 
subsequently  submitted  two  minor  technical 
amendments,  and  one  amendment  reporting  the 
final  count  of  votes  cast  by  members  in  favor  of  the 
rule  change.  The  text  of  these  amendments  may  be 
examined  in  the  Commission's  Public  Reference 
Room.  See  Letters  from  Suzanne  E.  Rothwell. 
Associate  General  Counsel.  NASD,  to  Mark  P. 
Barracca,  Branch  Chief.  Division  of  Market 
Regulation.  SEC  (May  16.  1995  and  June  9. 1995). 
This  notice  reflects  those  amendments;  and  Letter 
from  Frank  J.  Formica.  NASD,  to  Mark  P.  Barracca. 
Branch  Chief,  Division  of  Market  Regulations,  SEC 
duly  13.  1995). 

^  Securities  Exchange  Act  Release  No.  35847 
Oune  14. 1995).  60  FR  32190. 

<  Letter  from  Paul ).  Dubow.  Chairman. 
Arbitration  Subcommittee  of  the  Litigation  Section, 
Securities  Industry  Association  ("SIA")  to 
Secretary.  SEC  ()uly  11. 1995). 

'The  Resolution,  adopted  in  1973.  states  that  "it 
may  be  deemed  *  •  *  a  violation  of  Article  m. 


Commission  is  concerned  that  a  failure 
by  a  NASD  member  or  associated  person 
to  honor  a  settlement  agreement 
imposes  substantial  added  costs  on  the 
prevailing  party  or  parties  in  the  form  of 
delayed  recoveries,  actions  to  enforce 
agreements  where  parties  fail  to  honor 
settlement  agreements  and  additional 
fees  connected  with  short-notice 
cancellation  of  hearing.  The  NASD 
reports  that  is  Arbitration  Department 
also  incurs  additional  costs  in 
rescheduling  hearings,  and  on  occasion 
has  had  to  appoint  new  arbitrators  to 
hear  a  matter.  In  addition,  the 
credibility  of  the  arbitration  process  will 
suffer  if  NASD  members  and  their 
associated  persons  delay  the  resolution 
of  a  dispute  by  failing  to  honor  a 
settlement  agreement. 

This  rule  change  amends  the 
Resolution  to  clarify  that  the  failure  by 
a  member  or  associated  person  to  honor 
a  written  and  executed  settlement 
agreement  is  actionable  as  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice.  The  amendment  is  limited  to 
settlement  agreements  that  have  been 
reduced  to  writing  and  have  been 
executed.  The  amendment,  therefore, 
will  not  encompass  unexecuted 
settlements. 

In  its  comments,^  the  SIA  argues 
against  adoption  of  the  rule  because:  (1) 
The  NASD  has  not  established  a 
problem  exists  with  respect  to  failing  to 
honor  settlement  agreements  that 
warrants  a  rule  change;  (2)  it  is  not 
balanced  or  even-handed  in  that  there 
are  no  provisions  in  the  rule  that  could 
be  used  to  sanction  non-members  who 
fail  to  honor  a  written  settlement 
agreement;  and  (3)  it  proposes  to  impose 
sanctions  for  failure  to  honor  settlement 
agreements  in  connection  with 
arbitrations  held  at  other  forums.  The 
Commission  finds  the  SIA's  arguments 
un  persuasive. 

With  respect  to  the  SIA's  first 
comment,  the  NASD,  in  its  response  to 
the  SIA,  points  out  that  while  the 
problem  of  failure  to  honor  a  settlement 
agreement  may  not  be  a  pervasive 
problems,  it  is  nonetheless  a  problem 
that  needs  to  be  addressed.'  This  rule 
addresses  the  problem  before  it  becomes 
more  serious. 

The  SIA's  second  comment  describes 
the  rule  as  not  balanced  because  it  fails 


Section  1  of  the  Rules  of  Fair  Practice  for  a  member 
or  person  associated  with  a  member  to  *  *  *  fail 
to  honor  an  larbitration]  *   *  *."  This  Resolution 
applies  to  awards  rendered  in  NASD  sponsored 
arbitration,  as  well  as  arbitration  sponsored  by  the 
American  Arbitration  Association  ("AAA")  and 
other  SROs. 

'See  note  4,  supra. 

'  Letter  from  Elliott  R.  Curzon.  Assistant  General 
Counsel.  NASD,  to  Mark  P.  Barracca.  Branch  Chief, 
SEC  Ouly  19. 1995)  (NASD  "response"). 
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to  provide  for  sanctions  against  non- 
members  who  fail  to  honor  settlement 
agreements.  This  argument  fails  to  take 
the  NASD's  jurisdictional  limitations 
into  accoimt.  The  NASD  is  not  in  a 
position  to  pass  rules  governing  non- 
members.  Additionally,  NASD  members 
and  associated  persons  have  an 
obligation  to  "observe  high  standards  of 
commercial  honor"  under  .\rticle  III, 
Section  1  of  the  NASD's  Rules  of  Fair 
Practice,  and  honoring  settlement 
agreements  is  a  component  of 
commercial  honor.  Furthermore,  NASD 
members  and  associated  persons  are 
afforded  procedural  protection  under 
NASD  rules  during  the  adjudication  of 
these  matters. 

With  respect  to  (He  SIA's  final 
comment,  the  Commission  notes  that 
the  rule  change  does  not  provide  for  the 
use  of  the  NASD's  suspension  or 
revocation  proceedings  where  the 
settlement  is  not  obtained  in  connection 
with  NASD  arbitration.  As  indicated  in 
,  the  NASD's  response,  where  a  party  to 
an  arbitration  conducted  in  another 
forum  complains  to  the  NASD  that  a 
member  or  an  associated  person  failed 
to  honor  a  settlement  agreement,  the 
complaint  would  be  investigated  in  the 
same  manner  as  any  other  customer 
complaint  pursuant  to  the  NASD's 
disciplinary  process.  The  NASD  reports 
that  such  an  investigation  would 
include  obtaining  copies  of  the  records 
of  the  arbitration  proceeding  from  the 
other  forum  and  determining  if  there  are 
any  facts  that  would  demonstrate  that 
disciplinary  action  is  warranted.  If  a 
member  or  associated  person  is  deemed 
to  have  violated  a  settlement  agreement, 
a  formal  complaint  will  be  issued  and 
the  member  or  associated  person  will  be 
entitled  to  a  hearing  before  a  panel  of  a 
District  Business  Conduct  Committee 
and  be  afforded  a  right  to  appeal  any 
adverse  decision  to  the  National 
Business  Conduct  Committee,  the  SEC 
and  the  courts.  See  NASD  Code  of 
Procedure.  In*  short,  the  rule  will 
provide  for  greater  investor  protection 
without  reducing  any  procedural  rights 
NASD  members  and  associated  persons 
have  under  the  rules. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act."  Requiring  members  or 
associated  persons  of  a  member  to  abide 
by  settlement  agreements  entered  into  in 
compromise  of  a  dispute  pending  in 
arbitration  or  mediation  will  enhance 
the  effectiveness  of  arbitration  and 
mediation  as  alternative  dispute 
resolution  methods  and  eliminate  the 
unfair  impact  and  waste  of  resources 


experienced  by  the  public,  other 
litigants  and  the  arbitration/mediation 
forum  that  result  from  the  failure  to 
honor  a  settlement  agreement. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASI>-95-20 
be,  and  hereby  is,  approved.  The 
effective  date  of  this  rule  change  will  be 
announced  by  the  NASD  in  a  Notice  to 
Members  to  be  published  no  more  than 
45  days  after  SEC  approval,  provided, 
however,  that  the  effective  date  will  be 
no  more  than  60  days  following 
publication  of  the  Notice  to  Members 
announcing  SEC  approval. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-20403  Filed  8-16-95;  8:45  ami 
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[Release  No.  34-36091;  File  No.  SR-NSCC- 
95-06] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Establishing 
the  Collateral  Management  Service 

August  10, 1995. 

On  May  22, 1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCO-95-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  On  June  2, 1995,  NSCC 
filed  an  amendment  to  the  proposed 
rule  change  to  clarify  which  entities 
may  be  permitted  to  participate  in  the 
proposed  service.  ^  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  Jime  12, 1995.*  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  Collateral 
Management  Service  ("CMS")  which 
will  provide  access  to  information 
regarding  participants'  clearing  fund, 
margin,  and  other  similar  requirements 
and  deposits,  including  excess  or  deficit 
amounts  and  comprehensive  data  on 


underlying  collateral,  ("(IIMS  data")  at 
NSCC  and  other  participating  clearing 
entities.  Participating  clearing  entities 
will  include  clearing  agencies  registered 
pursuant  to  Section  17  A  of  the  Act  *  and 
clearing  organizations  affiliated  with  or 
designated  by  contract  markets  trading 
specific  futures  products  under  the 
oversight  of  the  Commodity  Futures 
Trading  Commission. 

Participating  clearing  entities  will  be 
required  to  sign  and  execute  NSCC's 
CMS  agreement.  The  CMS  agreement 
sets  forth  NSCC's  authorization  from 
participating  clearing  entities  to  collect 
and  provide  information  relating  to 
participant's  clearing  fund  and  margin 
requirements,  and  participants'  clearing 
fund  and  margin  deposits  as  contained 
in  the  Securities  Clearing  Group's 
("SCO") '  data  base  and  in  the  Chicago 
Board  of  Trade  Clearing  Corporation's 
Pay  Collect  System  ("BOTCC  System")* 
and  additional  information  provided  by 
the  participating  clearing  entities.  The 
CMS  agreement  also  addresses  such 
matters  as  the  confidentiality  of  CMS 
Data,  additional  parties,  costs,  and 
limitation  of  liability. 

NSCC  will  provide  CMS  data  to 
participating  NSCC  participants.'  to 
participating  clearing  entities,  and  if  a 
participating  clearing  entity  requests  to 
participants  of  such  participating 
clearing  entity.  Each  participant  that 
desires  access  to  the  CMS  data  will  be 
required  to  complete  a  CMS 
participation  application  form.  A 
participant's  access  to  CMS  data  will  be 
limited  to  the  participant's  own 
information.  Similarly,  a  participating 
clearing  entity's  access  to  CMS  data  will 
be  limited  to  only  the  CMS  data  of 
participants  of  such  entity.  A 
participant  may  request  that  NSCC 
exclude  data  relating  to  such  participant 


•15  U.S.C.  780-3. 


•17CFR200.30-3(a)(12). 

>  15  U.S.C  788(b)(1)  (1988). 

2  Letter  frtim  Anthony  R  Davidson.  Associate 
Counsel,  NSCC.  to  Peter  Geragbty.  Division  of 
Market  Regulation,  Commission  (May  26. 1995). 

'  Securities  Exchange  Act  Release  No.  35567 
Oune  S.  1995).  60  FR  30912. 


M5U.S.C.  78q-l  (1988). 

>The  SCG  was  established  in  1989  as  a  result  of 
developments  surrounding  the  October  Market 
Break  and  subsequent  studies  on  the  causes  of  the 
Market  Break.  The  stated  purpose  of  the  SCG  is  to 
increase  cooperation  and  coordination  among 
securities  clearing  entities  and  to  facilitate  the 
sharing  of  certain  clearance  and  settlement 
information  regarding  surveillance  and  member  risk 
monitoring.  For  a  further  description  of  the  SCG, 
refer  to  Securities  Exchange  Act  Release  No.  27044 
Ouly  25.  1989).  54  FR  30963  (File  Nos.  SR-DTC- 
88-20.  SR-MCC-88-10,  SR-MSTC-88-07,  SR- 
NSCC-88-09,  SR-OCC-89-02,  SR-Philadep-^9-01. 
and  SR-SCCP-89-Oll  (order  approving  the 
establishment  of  the  SCG). 

•The  Chicago  Board  of  Trade  through  BOTCC 
established  the  Shared  Pay  Collect  System  which 
disseminates  the  daily  pay/collects  of  all  futures 
clearing  firms  which  are  affiliated  with 
participating  futures  exchanges. 

'  NSCC  Rule  49  currently  authorizes  NSCC  to 
release  clearing  data  relating  to  participants' 
clearance  and  settlement  activity  at  NSCC. 
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from  the  CMS  by  completing  a  request 
to  exclude  data  form. 

At  this  time.  The  Depository  Trust 
Company  ("DTC").  the  MBS  Clearing 
Corporation,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP"), 
the  Philadelphia  Depository  Trust 
Company  ("Philadep")  and  the 
Participants  Trust  Company  have  signed 
CMS  agreements.  The  Options  Clearing 
Corporation  has  agieed  in  principle  to 
participate  in  the  CMS. 

n.  Discussion 

Section  17A(b)(3)(F)  of  th«^  Act 
requires  that  the  ruies  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible.^ 
As  discussed  below,  the  Com  jiission 
believes  that  the  proposed  rule  change 
is  consistent  with  NSCC's  obligation 
under  the  Act  because  the  CMS  should 
help  clearing  agencies  and  tb:?'r 
participants  to  better  monitor  clearing 
fund,  margin,  and  other  similar  required 
deposits  that  protect  a  clearing  agency 
against  loss  should  a  member  default  on 
its  obligations  to  the  clearing  agency. 
Consequently,  the  CMS  should  assist 
clearing  agencies  in  assuring  the 
safeguarding  of  securities  and  funds  in 
their  custody  or  control. 

Many  clearing  ]>artici  pants  currently 
maintain  memtierships  at  multiple 
clearing  entities.  The  type  of  clearing 
entities  at  which  a  single  firm  may 
maintain  memberships  can  vary  a  great 
deal  and  can  include  securities  clearing 
corporations  and  depositories  regulated 
by  the  Commission  and  futures  clearing 
entities  that  are  not  regulated  by  the 
Commission.  Whether  a  securities  or 
futures  clearing  entity,  all  such  clearing 
entities  require  that  members  post 
deposit  in  some  form  of  a  participants 
fund  contribution  and/or  margin 
requirement  to  protect  the  clearing 
entity  from  losses  should  the  member 
default  on  its  obligations  to  the  clearing 
entity.  Consequently,  clearing 
participants  generally  maintain  required 
deposits  at  several  different  clearing 
entities.  The  CMS  is  intended  to  help 
clearing  participants  to  more  efficiently 
manage  their  various  clearing  fimd  and/ 
or  margin  deposits  by  providing  access 
to  such  information,  including 
comprehensive  data  on  underlying 
collateral  at  such  multiple  cleaiiing 
entities,  in  a  consolidated  manner 
throi^  a  computer  network. 

The  CMS  also  will  provide 
particijjating  clearing  entities  with  the 
ability  to  view  common  menbers' 
clMring  fond  andJor  margin  deposits  at 


other  participating  clearing  entities. 
This  will  be  especially  beneficial  to 
those  participating  clearing  entities  that 
have  executed  cross-guaranty 
agreements  ^  or  have  other  cross- 
guarantee  arrangements.  1°  The 
Commission  supports  the  use  of  cross- 
guaranty  agreements  and  other  similar 
arrangements  among  clearing  agencies 
as  a  method  of  reducing  clearing 
agencies'  risk  of  loss  due  to  a  common 
participant's  default. 

Participants'  access  to  CMS 
iiforniation  will  be  limited  to  a 
participant's  own  information,  and 
participants  will  not  have  the  ability  to 
submit  data  directly  to  NSCC.  All  CMS 
data  will  be  submitted  by  participating 
clearing  entities.  Co^sequently,  the 
Commission  is  satisfied  that  the 
confidentiality  and  accuracy  of 
participant  data  will  be  maintained. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A(a)l2)(A)(ii)  of  the  Act 
which  directs  the  Commission  to 
facilitate  linked  or  coordinated  facilities 
for  clearance  aad  settlement  of 
transactions  in  equities,  options,  and 
futures.!  >  Furthermore,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  Division  of  Market 
Regulation's  conclusion  in  its  1987 
Market  Break  Report  that  information 
coordination  among  clearing  entities 
should  include  commodity  futures 
rleariujj  corporations  and  other 
appropriate  futures  entities  to  assure 
complete  coordination  and 
dissemination  of  information  on 


•i5U.S.C7aq-iW3Mn(i 


•Currently,  DTC  and  NSCC  are  the  only  clearing 
agencies  registered  with  the  Commission  that  have 
executed  a  cross-guaranty  agreement.  The 
agreement  provides  that  in  the  event  of  a  duEauh  of 
a  common  member,  any  resources  remaining  after 
the  failed  common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been  satisfied 
will  be  made  available  to  the  other  clearing  agency. 
The  guaranty  is  not  absolute  but  rather  is  limited 
to  the  extent  of  the  resources  relative  to  the  failed 
member  remaining  at  the  guaranteeing  clearing 
agency.  The  principal  resources  will  be  settlement 
net  credit  balances  and  the  failed  member's 
deposits  to  the  clearing  agencies'  clearing  funds. 
For  a  complete  description  of  DTC's  and  NSOCs 
agreement,  refer  to  Securities  Exchange  Act  Release 
No.  3354«  (fuioanr  31.  19«4).  59  FR  .S638  IFile  Nos. 
SR-DTC-93-««  and  SR-NSCC-9*-«7j  (order 
approving  uropoMd  rule  change). 

'•Pursuant  to  Section  3,  Rule  2,  Article  VI  of  th* 
Midwest  Securities  Trust  Company's  ("MSTC") 
Rules,  a  deiaulting  participant's  obligations  at 
MSTC  or  tlie  Midwest  Clearing  Corporation  will  be 
discharged  by  applicati«n  of  that  participant's 
^•posits  at  eitker  clearing  agency  if  that  participant 
i*  a  common  wombw  to  beHi  clearing  agencies. 
Similarly,  purauant  ta  Saction  4.  Rule  4  of  SCCF's 
Rules.  SCCP  will  iMke  avaiiabia  anv  porHon  of  a 
daiauking  participaaf  s  cuatri^lion  to  it* 
participaats  fund  le  oMaat  a  loss  suffsriog  by 
Pikila^  by  reason  aftkat  participant's  dafeuh. 
Mriiadif  s  Ruiaa  cwtaiB  aa  idaatical  praviaioa.     . 

"  IS  U.S.C  ra^iwttNANiiXiaw). 


common  members. »2  NSCC's  CMS  will 
provide  access  in  a  consolidated  manner 
to  information  regarding  clearing  fiind, 
margin,  and  other  similar  requirements 
and  deposits  at  both  sectirities  and 
futures  clearing  entities.  Coordination  of 
information  among  clearing  entities 
concerning  common  members  is  a 
critical  element  in  clearing  entities" 
ability  to  protect  and  safeguard  funds 
and  secimties. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposal  is 
consistent  with  the  requirement:;  of 
Section  17A(b)(3)(F)  -f  the  Act  and  the 
rules  and  regulation^:  'iiereimder. 

It  is  therefore  ordfi^.  i.  jUTSs  ani  to 
Section  19fb)(2)  of  mc  Act,  t^  :;( the 
proposed  rule  change  (File  No.  SK- 
NSCC-95-06)  be,  and  hereby  is, 
approved. 

For  the  Coininission  by  the  Divi.'^icp  af 
Market  Regulation,  pursuant  to  df.l«?g3ted 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

fFK  Doc.  95-20405  Filed  8-16-95;  8:45  ami 
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[Release  No.  34-06094;  Pile  No.  SR-NSCC- 
101 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Concerning  the 
Processing  of  Index  Receipts 

August  11,1995. 

Pursuant  to  Section  19fbl(l)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),'  notice  is  hereby  given  that  on 
July  27,  igg.'i,  the  National  Securities 
Clearing  Corporation  ('NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  ml?  change  (File  No.  SR- 
NSCC-95-10)  as  described  in  Items  I,  II, 
and  in  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terau  ef  Suhetaace  of 
the  Proposed  Ritk  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  procedures 
for  processing  index  receipts  to  reflect 
that  the  only  service  NSCC  will  {wovide 


"Division  of  Market  RagalatioN.  The  October 
1M7  Market  Break  1ft-21  (February  IMS). 
"  17  CFR  JM.3e-3UK>2)  (19M). 
'  15  U.S.C7«a(l>Kt)  (ISM). 
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with  respect  to  foreign  index  receipts  is 
distribution  of  the  composition  file.  In 
addition,  the  proposed  rule  change 
establishes  a  fee  of  $125.00  for  the 
distribution  of  the  composition  file  for 
such  nondomestic  index  receipts. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  currently  provides  services  for 
the  processing  of  domestic  index 
products.  These  services  include  the 
processing  of  creation  and  redemption 
instructions  and  the  settlement  of  the 
underlying  securities  as  well  as  cash 
amounts  related  to  the  creations  and 
redemptions.  Additionally,  NSCC 
provides  members  writh  a  composition 
file  that  is  used  by  NSCC  in  settling  the 
creation  and  redemption  instructions.^ 
The  New  York  Stock  Exchange 
("NYSE")  plans  to  begin  trading 
depository  index  receipts  based  on  the 
Financial  Times  Actuaries  World 
Indices.''  The  new  NYSE  products  will 
include  receipts  based  on  a  domestic 
index  and  eight  foreign  indexes.  While 
the  index  receipts  will  trade  and  settle 
Uke  other  domestic  equity  products, 
their  underlying  foreign  components  are 
not  eligible  to  be  cleared  and  settled 
domestically.  Thus,  the  purpose  of  this 
filing  is  to  modify  NSCC's  rules  to 
indicate  that  with  respect  to  foreign 
index  products  the  only  service  which 
NSCC  will  provide  will  be  the 
distribution  of  the  composition  file. 

NSCC  currently  charges  members  a 
fee  of  $125.00  per  month  per  file  for  the 
distribution  of  the  domestic 
composition  file.  The  proposed  rule 
change  will  establish  a  fee  for  the 


'  The  Commission  has  modified  parts  of  the 
summaries  prepared  by  NSCC. 

>  NSCC  provides  to  its  members  the  composition 
file  for  creations  and  redemptions  of  index  receipts 
occurring  on  the  next  business  day  to  advise  its 
members  of  the  index  receipts'  component  shares 
and  associated  quantities. 

*  See  Securities  Exchange  Act  Release  No.  36032 
duly  28,  1995),  60  FR  40403. 


distribution  of  the  composition  file  for 
the  nondomestic  indexes.  Consistent 
with  the  domestic  composition  file  fee, 
the  fee  for  distribution  of  the 
composition  file  for  the  nondomestic 
indexes  also  will  be  $125.00  per  month 
per  file. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because:  (i)  the  rule  proposal 
wall  faciUtate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  (ii)  the  proposed  rule 
change  establishes  the  equitable 
allocation  of  dues,  fees,  and  other 
charges  among  NSCC's  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  bn  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

iC]  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
(ii)  and  (iii)'  of  the  Act  and  pursuant  to 
Rule  19b-4(e)  (2)  and  (4)  ^  promulgated 
thereunder  because  the  proposal:  (i) 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  NSCC  and  (ii) 
efi^ects  a  change  in  an  existing  service 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
NSCC's  custody  or  control  or  for  which 
it  is  responsible  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  NSCC  or  persons  using 
NSCC's  services.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  its  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftt)m  the 
public  in  accordancfe  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  file  number  SR-NSCC-95- 
10  and  should  be  submitted  by 
September  7,  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20396  Filed  8-16-95:  8:45  am) 
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[Release  No.  34-36083;  File  No.  SR-PSE- 
95-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  its  Procedure  for 
Evaluating  Options  Trading  Crowd 
Performance 

August  10, 1995. 

On  April  7, 1995,  the  Pacific  Stock 
Exchange,  hic.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
modify  its  procedure  for  evaluating 
options  trading  crowd  performance  by 
specifying  that  floor  broker 
questionnaires  will  be  distributed  semi- 
annually rather  than  quarterly.  The 
Exchange  subsequently  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  May  25, 1995. ^  Notice  of  the 


5 15  U.S.C.  78s(b)(3)(A)  (ii)  and  (iii)  (1988). 
•  17  CFR  240.19b-4(e)  (2)  and  (4)  (1994). 


'  17  CFR  200.30-3(a)(12)  (1994). 
M5  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 

'In  Amendment  No.  1.  the  Exchange  proposes  to 
amend  Rule  6.82(b)(4)(i)  to  provide  that  the  Lead 

Continuad 
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proposed  rule  change  and  Amendment 
No.  1  was  pubhshed  for  comment  and 
appeared  in  the  Federal  Register  on 
June  14,  IQQS.*  No  comment  letters 
were  received  on  the  proposal.  This 
order  approves  the  PSE  proposal. 

L  Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
Options  Floor  Procedure  Advice 
("OFPA;^')  B-13  to  provide  that  trading 
crowds  will  be  evaluated  by 
questionnaire  semi-annually  rather  than 
quarterly.  OFPA  B-13  requires  the 
Options  Allocation  Committee 
("Committee")  of  the  Exchange  to 
evaluate  periodically  the  options  trading 
crowds  '  to  determine  whether  each  has 
fulfilled  performance  standards  relating 
to,  among  other  things,  quality  of 
markets,  competition  among  market 
makers,  observance  of  ethical  standards, 
and  administrative  factors.^  In 
conducting  its  evaluation,  the 
Committee  may  consider  any  relevant 
information,  including  but  not  limited 
to,  the  results  of  a  trading  crowd 
evaluation  questionnaire.  Currently,  the 
questionnaires  are  distributed  to  and 
completed  by  floor  brokers  on  the 
Options  Trading  Floor  on  a  "three- 
month  periodic  basis"  piusuant  to 
OFPA  B-13.  The  Exchange  is  proposing 
to  amend  OFPA  B-13  to  require  floor 
brokers  to  complete  the  questionnaires 
on  a  "six-month  periodic  basis." 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  ^  in  that 
it  is  designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 


Market  Maker  ("LMM")  Appointment  Committee 
shall  review  LMM  appointments  at  least  semi- 
annually. The  rule  currantly  provides  that  the  LMM 
Appointment  Committee  must  review  LMM 
appointments  at  least  quarterly.  See  Letter  from 
Michael  D.  Pierson.  Senior  Attorney.  Market 
Regulation,  PSE,  to  James  McHale,  Attorney. 
Division  of  Market  Regulation.  Conunission.  dated 
May  23, 1995  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  35777 
(May  30. 1995).  60  FR  31333. 

'Pursuant  to  Rule  6.82.  the  program  is  also  used 
to  conduct  evaluations  of  LMMs  on  the  Options 
Trading  Floor.  The  Exchange,  through  Amendment 
No.  1.  also  proposes  to  amend  Rule  6.82(b)(4)(i)  to 
require  the  LMM  Appointment  Committee  to 
review  LMM  appointments  on  a  semi-annual  basis. 
See  Amendment  No.  1,  supra  note  3. 

"The  Commission  approved  the  Exchange's 
Options  Trading  Crowd  Performance  Evaluation 
Pilot  Program  on  a  permanent  basis  on  December 
30. 1993.  See  Securities  Exchange  Ad  Release  No. 
33407.  59  FR  1043  (January  7,  1994). 

'  15  U.S.C.  78f(bM5). 


trade,  and  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest.  Specifically,  the 
Commission  believes  that,  based  on  the 
Exchange's  representations  that 
quarterly  evaluations  are  overly 
repetitive,  reducing  the  frequency  with 
which  the  evaluations  are  conducted 
should  encourage  floor  brokers  to 
exercise  greater  care  in  preparing  their 
responses,  thus  resulting  in  a  more 
precise  measurement  of  trading  crowd 
and  Lead  Market  Maker  performance.  A 
more  precise  measurement  of  trading 
crowd  and  Lead  Market  Maker 
performance  serves  to  enhance  the 
Options  Trading  Crowd  Evaluation 
Program,  which  is  designed  to  help  the 
Exchange  maintain  the  quality  and 
integrity  of  its  markets  by  setting 
minimum  standards  of  maricet  maker 
performance  and  providing  a  means  to 
identify  market  makers  and  trading 
crowds  which  fail  to  meet  {>erformance 
standards.^ 

Moreover,  the  Commission  believes 
that  the  purposes  for  distributing  the 
questionnaire,  i.e.,  enabling  the  PSE  to 
determine  whether  market  makers  are 
making  continuous,  two-sided  markets 
in  all  option  series  for  each  option  class 
located  at  a  trading  station  and  whether 
deep  and  liquid  markets  are  provided  as 
a  result  of  competition  among  market 
makers,^  will  not  be  compromised  by 
distributing  the  questionnaires  semi- 
aimually  instead  of  quarterly. 
Additionally,  the  Commission  notes  that 
the  proposed  change  should  result  in  a 
more  efficient  allocation  of  Exchange 
resources.  Further,  the  Commission 
notes  that  the  Chicago  Board  Options 
Exchange  ("CBOE")  evaluates  its  trading 
crowds  and  market  makers  on  a  semi- 
annual basis,  pursuant  to  CBOE  Rule 
8.60(c).  Finally,  with  respect  to 
Amendment  No.  1,  the  Commission 
believes  that  it  is  appropriate  for  the 
Exchange  to  review  LMMs  semi- 
annually so  as  to  treat  the  formal  review 
of  trading  crowds  and  LMMs 
consistently. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-PSE-95-10) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


•See  Securities  Exchange  Act  Release  No.  33407 
(December  30. 1993).  59  FR  1043  (January  7. 1994). 
•W. 

'"15U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(l2). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  95-20404  Filed  8-16-95:  8:45  am] 
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Pnvestment  Company  Act  Release  No. 
21278;  International  Series  Release  No.  838; 
812-0666] 

Deutsche  Bank  AG;  Notice  of 
Application 

August  11, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appfication  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Deutsche  Bank  AG 
("Deutsche  Bank"). 
RELEVANT  ACT  SECTIONS:  Order  imder 
section  6(c)  of  the  Act  for  an  exemption 
from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Deutsche  Bank 
requests  an  order  that  would  permit 
United  States  registered  investment 
companies  (a  "U.S.  hivestment 
Company"),  other  than  investment 
companies  registered  under  section  7(d), 
for  which  E)eutsche  Bank  serves  as 
custodian  or  subcustodian,  to  maintain 
foreign  securities  and  other  assets  in 
Malaysia  with  Deutsche  Bank  (Malaysia) 
Berhad  ("DBM"),  a  subsidiary  of 
Deutsche  Bank. 

FILING  DATE:  The  application  was  filed 
onjuly  14,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  5, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant:  Post  Box  D,  60262  Frankfurt- 
am-Main,  Ciermany;  cc:  J.  Eugene 
Marans,  Esq.,  Cleary,  Gottlieb,  Steen  & 
Hamilton,  1752  N  Street,  N.W., 
Washington,  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Robert  A.  Robertson. 
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Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
{following  is  a  summary  of  the 
amplication.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Deutsche  Bank  requests  an  order  to 
permit  Deutsche  Bank,  any  U.S. 
Investment  Company,  and  any 
custodian  for  a  U.S.  Investment 
Company,  to  maintain  foreign  securities, 
cash,  and  cash  equivalents  (collectively, 
"Assets")  in  Malaysia  in  the  custody  of 
DBM.  For  the  purposes  of  this 
application,  "foreign  securities" 
includes:  (a)  Securities  issued  and  sold 
primarily  outside  the  United  States  by  a 
foreign  government,  a  national  of  any 
foreign  country,  or  a  corporation  or 
other  organization  incorporated  or 
organized  under  the  laws  of  any  foreign 
country;  and  (b)  securities  issued  or 
guaranteed  by  the  Government  of  the 
United  States  or  by  any  state  or  any 
political  subdivision  thereof  or  by  any 
agency  thereof  or  by  any  entity 
organized  under  the  laws  of  the  United 
States  or  of  any  state  thereof  which  have 
been  issued  and  sold  primarily  outside 
the  United  States. 

2.  Deutsche  Bank  is  a  bank  organized 
and  existing  under  the  laws  of  Ciermany. 
Deutsche  Bank  is  regulated  in  Germany 
by  the  Federal  Bank  Supervisory  Offide 
(Bundesaufsichtamt  fiir  Kreditwesen). 
Deutsche  Bank  is  the  largest  banking 
institution  in  Germany  and  currently 
provides  worldwide  financial  services 
to  foreign  governments,  central  banks, 
financial  institutions,  and  corporate  and 
retail  customers.  In  the  United  States, 
Deutsche  Bank  has  branch  banking 
operations,  and  as  a  result,  is  subject  to 
the  Bank  Holding  Company  Act  of  1956 
and  the  International  Banldng  Act  of 
1978.     ' 

3.  DBM  is  a  subsidiary  of  Eteutsche 
Bank.  DBM  is  regulated  as  a  banking 
institution  under  Malaysian  law  by 
Bank  Negara  Malaysia,  the  central  bank 
of  Malaysia.  Prior  to  October  1, 1994, 
Deutsche  Bank  provided  custody 
services  for  U.S.  Investment  Companies 
holding  securities  in  its  branch  in 
Malaysia.  The  Malaysian  Banking  and 
Financial  Institutions  Act  of  1989 
requires  banking  institutions  operating 
in  Malaysia  to  be  locally  incorporated. 
To  comply  with  this  legislation,  on 
October  1, 1994,  Deutsche  Bank 
transferred  substantially  all  of  the 
assets,  liabilities,  and  persoimel  of  its 
Malaysian  branch  to  DBM.  Since 
October  1, 1994,  there  have  been  no 


contractual  agreements  by  U.S. 
Investment  Companies  or  their 
custodians  relating  to  the  assignment  of 
custodial  contract&to  DBM. 

Applicant's  Legal  Analysis 

1.  Deutsche  Bank  requires  an  order 
under  section  6(c)  of  the  Act  exempting 
Deutsche  Bank,  any  U.S.  Investment 
Ck)mpany,  and  any  custodian  for  such 
U.S.  Investment  Company  from  section 
17(f)  of  the  Act  to  permit  the  deposit 
and  custody  of  Assets  in  Malaysia  with 
DBM. 

2.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  a  bank 
having  at  all  times  aggregate  capital, 
surplus,  and  undivided  profits  of  at 
least  $500,000.  A  "bank",  as  that  term 
is  defined  in  section  2(a)(5)  of  the  Act, 
includes:  (a)  A  banking  institution 
organized  under  the  laws  of  the  United 
States:  (b)  a  member  bank  of  the  Federal 
Reserve  System;  and  (c)  any  other 
banking  institution  or  trust  company, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  which  consists  of  receiving 
deposits  or  exercising  fiduciary  powers 
similar  to  those  permitted  to  national 
banks  under  the  authority  of  the 
Comptroller  of  the  Currency,  and  which 
is  supervised  or  examined  by  state  or 
federal  authority  having  supervision 
over  banks,  and  which  is  not  operated 
for  the  purposes  of  evading  the  Act. 

3.  The  only  entities  located  outside 
the  United  States  that  section  17(f) 
authorizes  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  overseas  branches  of 
qualified  U.S.  banks.  Rule  17f-5 
expands  the  group  of  entities  that  are 
permitted  to  serve  as  foreign  custodians. 
Rule  17f-5(c)(2)(i)  defines  the  term 
"EUgible  Foreign  Custodian"  to  include 
a  banking  institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  coimtry  other  than  the  United 
States,  that  is  regulated  by  that  country's 
government  or  an  agency  thereof  and 
that  has  shareholders'  equity  in  excess 
of  $200,000,000  or  its  equivalent. 

4.  Deutsche  Bank  meets  the 
requirements  for  an  Eligible  Foreign 
Custodian  under  the  rule  since  it  has 
shareholders'  equity  well  in  excess  of 
the  equivalent  of  $200,000,000,  is 
organized  and  existing  under  the  laws  of 
a  country  other  than  the  United  States, 
and  is  regulated  as  a  bank  imder  the 
laws  of  (Jermany. 

5.  DBM  also  satisfies  the  requirements 
of  rule  17f-5  insofar  as  it  is  a  banking 


institution  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  and  is  regulated  as 
such  by  that  country's  government  or  an 
agency  thereof.  DBM,  however,  does  not 
meet  the  minimum  shareholders'  equity 
requirement  of  rule  17f-5.  Accordingly, 
DBM  is  not  an  Eligible  Foreign 
Custodian  and,  absent  exemptive  relief, 
could  not  serve  as  a  custodian  and, 
absent  exemptive  relief,  could  not  serve 
as  a  custodian  for  U.S.  Investment 
Company  Assets. 

6.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
unconditionally,  by  order,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Deutsche 
Bank  submits  that  its  request  satisfies 
this  standard. 

Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  with  respec^to  DBM  will 
satisfy  the  requirements  of  rule  17f-5  in 
all  respects  other  than  with  regard  to  the 
shareholders'  equity  of  DBM. 

2.  Assets  held  in  custody  for  U.S. 
Investment  Companies  or  their 
custodians  will  be  maintained  in  DBM 
only  in  accordance  with  an  agreement  (a 
"Delegation  Agreement")  required  to 
remain  in  effect  at  all  times  during 
which  DBM  fails  to  satisfy  all  the 
requirements  of  rule  17f-5  pursuant  to 
which  Deutsche  Bank  would  undertake 
to  provide  specified  custodial  or 
subcustodial  services  and  delegate  to 
DBM  such  of  Deutsche  Bank's  duties 
and  obligations  as  would  be  necessary 
to  permit  DBM  to  hold  in  custody  in 
Malaysia  Assets  of  U.S.  Investment 
Companies.  The  Delegation  Agreement 
among  Deutsche  Bank,  DBM  and  a  U.S. 
Investment  Company  or  its  custodian 
would  further  provide  that  Deutsche 
Bank's  delegation  of  duties  to  DBM 
would  not  relieve  Deutsche  Bank  of  any 
responsibility  to  a  U.S.  Investment 
Company  for  which  Deutsche  Bank 
services  as  custodian  or  to  a  custodian 
for  which  Deutsche  Bank  serves  as  a 
subcustodian  for  any  loss  due  to  such 
delegation,  except  such  loss  as  may 
result  from  political  risk  (e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife,  or  armed 
hostilities)  or  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
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DBM)  for  which  neither  Deutsche  Bank 
nor  DBM  would  be  liable  under  rule 
17f-5  (e.g.,  despite  the  exercise  of 
reasonable  care,  acts  of  God,  and  the 
like). 

3.  Deutsche  Bank  currently  satisfies 
and  will  continue  to  satisfy  the 
minimum  shareholders'  equity 
requirement  set  forth  in  rule  17f- 
5(cj(2)(i). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  95-20400  Filed  8-16-95;  8:45  am) 

BILUNC  CODE  801IM>1-M 


[Release  No.  35-26355] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

August  11,  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the4)roposed 
transaction{s)  summarized  be)ow.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  5, 1995.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company,  et  al.  (70-8505) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  nonutility  subsidiary 
companies,  Southern  Electric 
International,  Inc.  ("Southern  Electric"), 


900  Ashwood  Parkway,  Suite  500, 
Atlanta,  Georgia  30338,  Mobile  Energy 
Services  Holdings,  Inc.  ("Mobile 
Energy").  900  Ashwood  Parkway,  Suite 
450.  Atlanta.  Georgia  30338,  and  Mobile 
Energy  Services  Company,  L.L.C.,  P.O. 
Box  2747,  200  Bay  Bridge  Road,  Mobile, 
Alabama  36652,  have  filed  a  post- 
effective  amendment  under  section 
12(b)  of  the  Act  and  rule  45  thereunder 
to  their  application-declaration  filed 
under  sections  6(a),  7.  9(a),  10, 12(b), 
12(c)  and  12(d)  of  the  Act  and  rules  43, 
45.  46  and  54  thereunder. 

By  order  dated  December  13, 1994 
(HCARNo.  26185)  ("December  1994 
order").  Southern  was  authorized  to 
organize  and  acquire  all  of  the  common 
stock  of  Mobile  Energy. i  The  December 
1994  Order  also  authorized  Mobile 
Energy  to  acquire  the  energy  and 
recovery  complex  ("Energy  Complex") 
at  Scott  Paper  Company's  ("Scott's") 
Mobile.  Alabama  paper  and  pulp  mill. 
In  coimection  with  the  acquisition  of 
the  Energy  Complex.  Mobile  Energy  and 
Scott  entered  into  a  Lease  Assignment 
and  Assumption  Agreement  pursuant  to 
which  Mobile  Energy  assumed  the 
obligations  of  Scott  under  a  lease 
agreement  ("Lease  Agreement") 
between  Scott  and  The  Industrial 
Development  Board  of  the  City  of 
Mobile,  Alabama  ("Board")  relating  to 
$85  million  outstanding  principal 
amount  of  tax-exempt  solid  waste 
revenue  refunding  bonds,  due  2019 
("Tax-Exempt  Bonds"')  issued  by  the 
Board,  as  well  as  Scott's  obligations 
under  two  separate  reimbursement 
agreements  ("Reimbiu^ement 
Agreements")  between  Scott  and  certain 
commercial  banks  providing  letters  of 
credit  ("Letters  of  Credit")  in  support  of 
the  Tax-Exempt  Bonds.  Mobile  Energy's 
obligations  to  Scott  under  the  Lease 
Assignment  and  Assumption  Agreement 
are  unconditionally  guaranteed  by 
Southern  under  the  terms  of  a  guaranty " 
agreement  between  Southern  and  Scott. 

By  order  dated  July  13, 1995  (HCAR 
No.  26330)  ("July  1995  Order"),  Mobile 
Energy's  rights  and  obligations  under 
the  Lease  Assignment  an  Assiunption 
Agreement  were  assigned  to  and 
assumed  by  Mobile  Energy  Services 
Company,  LL.C.2  ("Project  Company"), 
a  new  subsidiary  of  Mobile  Energy. 

The  Lease  Assignment  and 
Assumption  Agreement  provides  that 
Project  Company  (as  assignee  of  Mobile 
Energy)  shall,  not  later  than  September 
15, 1995,  cause  the  Board  to  redeem  or 


'  On  May  17, 1995,  Mobile  Energy  Services 
Company,  Inc.  changed  its  corporate  name  to 
Mobile  Energy  Services  Holdings,  Inc. 

2  Mobile  Energy  Services  Company,  L.L.C  has 
been  added  as  a  party  to  the  application-declaration 
by  post-effective  amendment 


remarket  the  Tax-Exempt  Bonds  to  fully 
discharge  and  release  Scott  from  all 
liabilities  in  respect  of  the  Tax-Exempt 
Bonds  and  the  Lease  Agreement  and,  in 
connection  therewith,  to  pay  certain 
amounts  payable  under  the  terms  of  the 
Reimbursement  Agreements.  Project    * 
Company  and  Mobile  Energy  currently 
anticipate  that  a  new  series  of  tax- 
exempt  bonds  will  be  issued  by  the 
Board  to  redeem  the  outstanding  Tax- 
Exempt  Bonds  in  full.  If  for  any  reason 
closing  on  the  sale  of  the  new  series  of 
Tax-Exempt  Bonds  is  delayed  beyond 
September  15. 1995.  Southern  would  be 
obligated  to  cash  fund  $85  million,  plus 
unpaid  interest  on  the  Tax-Exempt 
Bonds,  in  order  to  redeem  the  Tax- 
Exempt  Bonds  in  full. 

In  heu  of  such  a  cash  funded 
redemption.  Southern  and  Project 
Company  propose  to  either  (i)  enter  into 
agreements  with  the  current  Letter  of 
Credit  banks  whereby  Southern  would 
be  substituted  for  Scott  as  the 
reimbursement  party  under  the  existing 
Reimbursement  Agreements,  or  (ii) 
provide  to  the  trustee  under  the  Tax- 
Exempt  Bond  Trust  Indentiu^  one  or 
more  letters  of  credit  in  substitution  for 
the  outstanding  Letters  of  Credit,  again 
with  Southern  as  reimbursement  party 
under  any  related  reimbursement 
agreement.  It  is  proposed  that  the 
material  terms  of  any  substitute  letter  of 
credit  and  of  the  related  reimbursement 
agreement  would  be  substantially 
identical  to  the  terms  of  the  existing 
Letters  of  Credit  and  Reimbursement 
Agreements. 

EUA  Cogenex  Coqioration,  et  al.  (70- 
8663) 

EUA  Cogenex  Corporation 
("Cogenex").  a  wholly  owned  subsidiary 
of  Eastern  Utilities  Associates,  a 
registered  holding  company,  both  at 
P.O.  Box  2333.  Boston,  Massachusetts 
02107,  and  AYP  Capital,  Inc.  ("AYP"). 
a  wholly  ovtmed  subsidiary  of  Allegheny 
Power  System.  Inc..  a  registered  holding 
company,  both  at  Tower  Forty-Nine,  12 
East  49th  Street.  New  York,  New  York 
10017,  (Cogenex  and  AYP  collectively. 
"Applicants"),  have  filed  an 
application-declaration  imder  sections 
9(a),  10, 12(b),  12(f)  and  13  of  the  Act 
and  rules  45,  54,  90  and  91  thereimder. 

Applicants  propose  to  form  a 
Delaware  limited  liability  company  ("JV 
ESCO")  to  provide  energy  conservation 
services  in  the  District  of  Columbia, 
Pennsylvania.  Maryland,  Ohio,  Virginia 
and  West  Virginia  ("Territory"). 
Cogenex  and  AYP  will  each  own  50% 
of  JV  ESCO  and  share  equally  in  the 
capital  contributions,  allocation  of 
profits  and  losses  and  distributions  of  JV 
ESCO.  JV  ESCO  will  be  governed  overall 
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by  a  board  of  directors  comprised  of  six 
directors,  three  of  whom  will  be 
appointed  by  Cogenex  and  three  by 
AYP.  Daily  management  decisions  will 
be  made  by  a  management  committee 
comprised  of  one  representative  from 
each  Applicant.  Cogenex  and  AYP  will 
make  capital  contributions  in  an  amount 
initially  expected  to  be  approximately 
$1,000  each,  which  will  be  used  by  JV 
ESCO  for  worthing  capital  purposes. 
Both  Applicants  will  subcontract 
personnel  to  JV  ESCO  at  cost  as  needed 
until  such  time,  if  any,  as  JV  ESCO 
employs  its  own  personnel. 

Applicants  entered  into  a  letter 
agreement  dated  May  31, 1995  in  which 
Applicants  agreed  to  perform  initial 
marketing,  sales,  auditing,  bidding,  job 
procurement  and  performance  activities 
in  preparation  of  forming  JV  ESCO  and 
to  develop  a  long-term  business  plan  for 
JV  ESCO.  The  term  of  the  letter 
agreement  is  one  year  ("Interim 
Period"),  unless  terminated  sooner  by 
the  formation  of  JV  ESCO  or  by  mutual 
agreement  of  the  Applicants.  Cogenex 
t  will  assign  all  contracts  and  business 
opportunities  obtained  during  the 
Interim  Period  within  the  Territory  at 
cost  to  JV  ESCO.  AYP  will  also  be 
reimbursed  by  JV  ESCO  for  its  expenses 
incurred  during  the  Interim  Period. 

Applicants  also  request  authority  to 
guarantee  third  party  loans  to  JV  ESCO 
for  up  to  an  aggregate  of  $15  million 
each.  Applicants  state  that  such 
guarantees  shall  be  made  within  five 
years  of  the  formation  of  JV  ESCO. 
Applicants  state  that  any  amount 
borrowed  by  JV  ESCO  from  third  party 
lenders  will  be  through  loans  exempt 
from  the  Act  pursuant  to  rule  52(b). 

Cogenex  requests  that  any  goods  or 
services  furnished  by  Cogenex  or  any  of 
its  affiliates  (other  than  an  affiHate 
which  is  a  public  utility  company)  to  JV 
ESCO  be  furnished  at  prices  not  to 
exceed  market  prices  pursuant  to  an 
exception  from  the  requirements  of 
section  13(b)  and  rules  90  and  91 
thereunder.  JV  ESCO  will  not  be 
providing  goods  or  services  to  Cogenex 
or  its  affiliates.  AYP  requests  that  any 
goods  or  services  furnished  by  AYP  or 
any  of  its  affiliates  (other  than  an 
affiliate  which  is  a  pubHc  utility 
company)  to  JV  ESCO  be  furnished  at 
prices  not  to  exceed  market  prices 
pursuant  to  an  exception  from  the 
requirements  of  section  13(b)  and  rules 
90  and  91  thereunder,  provided  that  the 
uttimate  consum«r  of  such  goods  or 
services  is  not  an  affiliate  of  AYP,  in 
which  case  such  goods  or  services 
would  be  provided  at  cost.  JV  ESCO  will 
provicte  goods  or  services  to  AYP  or  its 
affiliates  only  at  cost. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

fFR  Doc.  95-20399  Filed  8-16-95;  8:45  am] 

BILLING  COOE  lOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2793] 

Virginia;  Declaration  of  Disaster  Loan 
Area  (Amendment  #2) 

The  above- numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  July  31, 
1995,  to  include  Roanoke  County. 
Virginia  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  foT  this  disaster  as  beginning  on 
June  22, 1995  and  continuing  through 
July  7. 1995. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
August  29, 1995,  and  for  loans  for 
economic  injury  the  deadline  is  April  3, 
1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  10, 1995. 
Bernard  Kuiik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  95-20408  Filed  8-16-95;  8:45  am) 

BILLING  COOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Jefferson  County,  Missouri 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  and 
interested  agencies  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed 
reconstructioB  of  Route  21  from  the 
.  south  erKl  of  the  recent  four  lane 
reconstnictioB  near  Otto,  including 
passage  tiweugh  or  wound  Hillsboro  to 
soutk  of  DeSate  in  Jefferson  County, 
MissiMHi. 

ran  9mmm  mnmumau  contact: 

DenaM  Mbwjwmi,  Progren  Review 


Engineer,  Missouri  Division  Office,     • 
Federal  Highway  Administration,  209 
Adams  Street.  P.O.  Box  1787,  Jefferson 
City,  MO  65102.  Telephone:  314-636- 
7104. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  and  East-West  Gateway 
Coordinating  Council,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  reconstruction  26.5  Kilometers  (16.5 
miles)  of  Route  21  fix)m  near  Otto, 
including  passage  through  or  around 
Hillsboro  to  South  of  DeSoto.  Studies 
will  be  made  during  the  environmental 
process  to  determine  the  preferred 
alternative  to  the  existing  facility  where 
numerous  accidents,  injuries,  and 
fatalities  have  occiured  while  at  the 
same  time  provide  a  prudent 
transportation  system  for  the 
community. 

A  letter  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  federal,  state,  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  interest  in  this 
proposal.  Public  meetings  have  been 
held  to  solicit  comments  on  how  to 
arrive  at  a  safe  solution.  A  management 
committee,  and  non-technical  and 
technical  focus  groups  have  been 
formed  to  look  at  the  issues  and 
constraints.  To  provide  the  public  direct 
access  to  the  EIS  preparation  team,  a 
hotline  has  been  established  (1-800- 
823-9224).  A  public  hearing  will  be 
held  during  the  public  leview  period  for 
the  draft  EIS.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  representative 
and  address  isted  above. 

Issued  on:  July  .11,  1995. 
Peggy  |.  Casey, 

Environmental  Coordinator  Engineer. 
IFR  Doc.  95-20081  Filed  8-16-«5.  8:45  am) 
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Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Proposed 
Development  at  Lambert-SL  Louis 
International  Airport,  St  Louis, 
Missouri 

AGENCY:  Federal  Aviation 
Administration.  Central  Region.  Kansas 
City,  Missouri. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
Notice  of  Intent  to  advise  the  public  that 
an  Environmental  bnpact  Statement 
(EIS)  will  be  prepared  for  a  proposed 
new  parallel  runway  and  associated 
proposed  development  at  Lambert-St. 
Louis  International  Airport,  located  in 
St.  Louis.  Missouri.  To  facilitate  the 
receipt  of  information  from  Federal, 
state/local  agencies  and  the  public,  the 
FAA  will  hold  scoping  meetings  as 
follows:  A  scoping  meeting  for  Federal 
agencies  will  be  held  at  10  am  on 
Wednesday,  September  6, 1995,  at  the 
Federal  Building,  Room  261.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106.  A 
scoping  meeting  for  state  and  local 
agencies  will  be  held  at  10  am  on 
Thiusday,  September  7, 1997,  at  the 
Harley  Hotel  of  St.  Louis.  1-70  &  Earth 
City  Expressway,  St.  Louis,  Missouri 
63045.  A  scoping  meeting  for  interested 
citizens  will  be  held  between  4  and  8 
pm  on  Thursday.  September  7. 1995.  at 
the  Harley  Hotel  of  St.  Louis,  1-70  & 
Earth  City  Expressway,  St.  Louis, 
Missouri  63045.  Written  scoping 
comments  may  be  sent  until  September 
21, 1995  to:  Ms.  Mo  Keane,  Federal 
Aviation  Administration,  Airports 
Division.  ACE-615B,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106-2808. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mo.  Keane,  Federal  Aviadon 
Administration,  Airports  Division, 
ACE-615B,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106.  Telephone  (816) 
426-4731. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  as 
implemented  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508). 
the  FAA  will  prepare  an  EIS  for 
proposed  airport  development  planned 
by  the  City  of  St.  Louis  for  Lambert-St. 
Louis  International  Airport.  St.  Louis. 
Missouri.  The  proposed  project  is  based 
on  the  Master  Plan  Supplement  study 
currently  underway  and  may  include, 
but  not  be  limited  to.  the  following: 

1.  Acquisition  of  land  and 
improvements  thereon,  as  necessary. 


2.  Construction  of  a  new  runway 
complex  parallel  to  and  southwest  of 
existing  runway  12R-30L.  The  runway 
would  be  laterally  separated  (centerline 
to  centerline)  from  Runway  12R-30L  by 
some  2,800  feet.  The  proposed  runway 
would  be  9,000  feet  in  length  and  150 
feet  in  width  and  would  be  capable  of 
handling  air  carrier  jet  aircraft.  The 
runway  complex  consists  of  the  runway 
as  described,  parallel  and  connecting 
taxiways,  lighting,  navigational  aids,  air  " 
traffic  procedures,  and  associated 
grading,  drainage,  and  utility 
relocations. 

3.  Realignment  of  Natural  Bridge 
Road. 

4.  Realignment  and  tunneling  of 
Lundberg  Boulevard  (U.S.  67). 

5.  Relocation  of  Missouri  Air  National 
Guard. 

6.  Acquisition  and  relocation  of  Navy/ 
Marine  Corps  Reserve  FaciUties. 

7.  Reahgnment  of  Lambert 
International  Drive. 

8.  Relocation  of  airport/airline 
support  facilities. 

9.  Renovations  to  existing  terminal 
building. 

10.  buier  potential  airport  and 
roadway  developments  under 
consideration,  and  a  potential  nmway 
extension. 

The  EIS  will  address  environmental 
considerations  of  the  proposed  actions 
and  of  reasonable  alternatives  to  the 
proposed  action.  The  document  will 
address  direct  and  indirect  impacts, 
both  beneficial  and  detrimental  to  the 
nat\u^l  and  human  enviroiunent. 
Potential  si^ificant  environmental 
consequences  generally  associated  with 
development  of  a  new  runway  include 
aircraft  noise  exposure,  compatible  land 
use,  social  impacts,  wetlands,  and 
floodplains.  These  and  other 
environmental  impacts  will  be 
examined  throughout  the  EIS  process. 
During  scoping,  and  upon  publication  of 
a  draft  EIS  and  a  final  EIS,  the  FAA  will 
be  contacting  Federal,  state,  and  local 
agencies,  as  well  as  the  pubUc,  to  obtain 
their  comments  and  suggestions 
regarding  the  EIS  for  this  proposed 
project. 

The  FAA  will  utiUze  the  scoping 
process  as  outlined  in  the  CEQ 
guideUnes.  The  process  will  determine 
potentially  significant  issues  related  to 
the  proposed  airport  development. 
Concerned  individuals  and  agencies 
will  be  asked  to  express  their  views 
either  by  letter  or  by  providing 
comments  at  a  scoping  meeting.  The 
purposes  of  the  scoping  process  and 
scoping  meetings  are:  (1)  To  provide  a 
description  of  the  proposed  action,  (2) 
to  provide  an  early  and  open  process  for 
determining  the  scope  of  issues  to  be 


addressed  and  to  identify  potentially 
significant  issues  or  impacts  related  to 
the  proposed  action  that  should  be 
included  in  the  EIS.  (3)  to  identify  other 
coordination  and  permit  requirements 
associated  with  the  proposed  action, 
and  (4)  identify  and  eliminate  from 
detailed  study  the  issues  which  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review. 

To  initiate  the  formal  scoping  process, 
interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  attend  scoping  meetings  or  to 
submit  written  information  and 
comments  on  this  proposed  action  for 
consideration  by  the  FAA  for 
incorporation  into  the  EIS.  The  FAA 
will  hold  scoping  meetings  as  follows: 
A  scoping  meeting  for  federal  agencies 
will  be  held  at  10  am  on  Wednesday, 
September  6, 1995,  at  the  Federal 
Building,  Room  261,  601  E.  l^th  Street, 
Kansas  City.  Missouri  64106.  A  scoping 
meeting  for  state  and  local  agencies  will 
be  held  at  10  am  on  Thursday. 
September  7. 1997,  at  the  Harley  Hotel 
of  St.  Louis,  1-70  &  Earth  City 
Expressway,  St.  Louis,  Missouri  63045. 
A  scoping  meeting  for  interested 
citizens  will  be  held  between  4  and  8 
pm  on  Thursday.  September  7,  1995.  at 
the  Harley  Hotel  of  St.  Louis.  1-70  & 
Earth  City  Expressway.  St.  Louis, 
Missouri  63045.  Also,  notices  will  be 
published  in  local  area  newspapers  and 
other  local  media  to  inform  interested 
parties  of  the  place  and  time  of  these 
scoping  meetings.  Written  scoping 
comments  may  be  sent  to  the  FAA  until 
September  21, 1995.  Written 
information  or  comments  regarding  the 
scope  of  the  environmental  analysis 
should  be  directed  to:  Ms.  Mo  Keane, 
Federal  Aviation  Administration, 
Airports  Division,  ACE-615B,  601  E. 
12th  Street,  Kansas  City.  Missouri. 
64106-2808. 

Issued  in  Kansas  City,  Missouri,  on  August 
11. 1995. 

JamnW.BnuMidU, 

Acting  Manager,  Airports  Division. 

(FR  Doc.  95-20427  Filed  8-16-95;  8:45  ami     . 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Monroe  County,  New  York 

AGENCY:  Federal  Highway 

Administration  (FHWA),  New  York 

State  Department  of  Transportation 

(NYSDOT). 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
revised  notice  to  advise  the  public  that 
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the  NYSDOT  is  suspending  preparation 
of  an  Environmental  Impact  Statement 
for  the  Mitchell  Road  Bridge  (BIN 
4443070)  over  the  Erie  Barge  Canal 
project  in  Monroe  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ].  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building.  9th  Floor. 
Clinton  Avenue  and  North  Pearl  Street, 
Albany.  New  York  12207,  Telephone: 
(518) 431-4127. 


II, 


or 


iwis  M.  Gurley,  Regional  Director, 
New  York  State  Department  of 
Transportation,  Region  4, 1530 
Jefferson  Road,  Rodiester,  New  York 
14623-3161.  Telephone:  (716)  272- 
3310. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
November  26, 1993,  a  Notice  of  Intent 
was  published  in  the  Federal  Register 
advising  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
would  be  prepared  for  the  above- 
mentioned  bridge  project.  However,  it 
has  been  decided,  based  on  the  selected 
alternative,  rehabiUtation  of  the  existing 
Structure,  an  EIS  will  not  be  necessary 
for  this  project.  With  this  action  the 
previously  pubUshed  Notice  of  Intent 
for  this  project  is  formally  withdrawn 
and  the  pubUc  is  informed  that  efforts 
to  complete  an  EIS  have  been 
suspended. 

This  decision  follows  NYSDOT's 
preparation  of  an  Expanded  Project 
Proposal  during  the  project's  Scoping 
Phase.  This  phase  incorporated  a 
considerable  effort  on  the  part  of  the 
NYSDOT.  the  tovm  of  Pittsford,  and  the 
affected  pubUc,  in  attempting  to  achieve 
the  best  possible  project  solution.  To 
gather  input  from  the  public,  two  Public 
Information  Meetings  were  held  in  the 
town  of  Pittsford.  These  were  attended 
by  400  and  300  residents  and  local 
officials,  respectively.  The  selected 
alternative  was  chosen  for  reasons 
including,  but  not  limited  to:  historical 


impacts,  traffic  delay  benefits,  cost 
community  support  and  schedule. 

The  rehabilitation  of  the  Mitchell 
Road  bridge  will  be  accomplished  using 
NYSDOT  Regional  Bridge  Maintenance 
forces  and  funded  using  State  Dedicated 
Funds.  Therefore  the  enviroiunental 
classification  of  a  State  Environmental 
Quality  Review  Act,  Type  11  Action 
applies,  while  classification  under  the 
National  Environmental  Policy  Act  is 
not  applicable. 

Comments  or  questions  concerning 
this  project  or  the  suspension  of  efforts 
to  complete  an  EIS  should  be  directed 
to  NYSDOT  or  FHWA  at  the  addresses 
provided  above. 

Issued  on:  August  3, 1995. 
Douglas  P.  Conlan, 

District  Engineer,  Federal  Highway 
Administration,  Albany,  New  York. 

(FR  Doc.  95-20248  Filed  8-16-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  7, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0M6  for  review  and  clearance  under  the 
Pap)erwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OA£B  Number:  1545-0004. 
Fonn  Number  IRS  Form  SS-8. 
Type  of  Review:  Extension. 


Tit/e:  Determination  of  Employee 
Work  Status  for  Purposes  of  Federal 
Employment  Taxes  and  Income  Tax 
Withholding. 

Description:  This  form  is  used  by 
employers  and  workers  to  furnish 
information  to  IRS  in  order  to  obtain  a 
determination  as  to  whether  a  worker  is 
an  employee  for  purposes  of  Federal 
employment  taxes  and  income  tax 
withholding.  IRS  uses  the  information 
on  Form  SS-8  to  make  the 
determination. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  9,730. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 34  hr.,  55  min. 
Learning  about  the  law  or  the  form — 

6  min. 
Preparing  and  sending  the  form  to  the 

IRS— 40  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
Hours. 
OKfB  Number:  1545-0035. 
Form  Number:  IRS  Forms  943,  943- 
PR,  943A,  and  943A-PR. 
Type  of  Review:  Extension. 
Title:  Employer's  Annual  Tax  Retiuii 
for  Agricultural  Employees. 

Description:  Agricultural  employers 
must  prepare  and  file  Form  943  and 
Form  943-PR  (Puerto  Rico  only)  to 
report  and  pay  FICA  taxes  and  (943 
only)  income  tax  voluntarily  withheld. 
Agricultural  employers  may  attach  Form 
943A  and  943A-PR  to  Forms  943  and 
943-PR  to  show  their  tax  Uabilities  for 
semiweekly  periods.  The  information  is 
used  to  verify  that  the  correct  tax  has 
been  paid. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  392,443. 


Estimated  Burden  Hours  Per  Respondent/Recordkeeper 


Form 


Recordkeeping 


Leaning  about  the 
law  or  the  form 


Preparing  the  form 


Copying,  assembling, 

and  sending  the  form 

to  the  IRS 


943 

943  Mailout 

943  Over-the-Counter 

943  Voucher , 

943  Voucher  OTC  

943  A  

943  A-PR  

943  PR 


1 1  hours,  26  minutes 
11  hours,11  minutes  . 
11  hours.  41  minutes 
00  hours.  14  minutes 
00  hours,  20  minutes 
9  hours.  29  mirxites  .. 

9  hours.  29  minutes  .. 

10  hours.  13  minutes 


00  hours. 
00  hours, 
00  hours, 
00  hours, 
00  hours, 
00  hours. 
00  hours. 
00  hours, 


00  minutes  . 
00  minutes 
00  minutes 
00  minutes 
00  minutes 
00  minutes 
00  mirKrtes 
00  mirxites 


00  hours, 
00  hours, 
00  hours, 
00  hours, 
00  hours, 
00  hours, 
00  hours, 
00  hours. 


58  minutes  . 

57  minutes 

58  minutes 
00  minutes 
00  mifHJtes. 
9  minutes  .. 
9  minutes  .. 
56  minutes 


00  hours, 
00  hours, 
00  hours. 
00  hours, 
00  hours, 
00  hours, 
00  hours. 
00  hours. 


16  minutes. 
16  minutes. 
16  minutes. 
00  minutes. 
00  minutes. 
00  minutes. 
00  minutes. 
1 6  minutes. 
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Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Rurden:  4,418,844  hours. 
OMB  Number:  1545-0975. 
Form  Number:  IRS  Form  1120-W. 
Type  of  Review:  Revision. 


Title:  Estimated  Tax  for  Corporations. 

Description:  Form  1120-W  is  used  by 
corporations  to  figiu^  estimated  tax 
Uabihty  and  the  amount  of  each 
installment  payment.  Form  1120-W  is  a 


worksheet  only.  It  is  not  to  be  filed  with 
the  Internal  Revenue  Service. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  900,000. 


Estimated  Burden  Hours  Per  Respondent/Recordkeeper 


Form 


1120-W  

1120-W.  Sch.  A(Ptl)  . 
1120-W.  Sch.  A  (Pt  II)  . 
1120-W,Sch.  A(Ptlll) 


Frequency  o//?esponse;  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,754,188  hours. 

OMB  Number:  1545-1181. 

Form  Number:  IRS  Form  8752. 

Type  of  Review:  Extension. 

Title:  Required  Payment  or  Refund 
Under  Section  7519. 

Description:  This  form  is  used  to 
verify  that  partnerships  and  S 
corporations  that  have  made  a  section 
444  election  have  correctly  reported  the 
payment  required  under  section  7519. 

Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  72.000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 5  hr.,  16  min. 

Learning  about  the  law  or  the  form — 
47  min. 

Preparing,  copying.  assembUng.  and 
sending  the  form  to  the  IRS — 55 
min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  501.840  hoius. 

OMB  Number:  1545-1189. 

Form  Number:  IRS  Form  8819. 

Type  of  Review:  Extension. 

Title:  Dollar  Election  Under  Section 
985. 

Description:  Form  8819  is  filed  by 
U.S.  and  foreign  businesses  to  elect  the 
U.S.  dollar  as  their  functional  currency 
or  as  the  functional  currency  of  their 
entities.  The  IRS  uses  Form  8819  to 
determine  if  the  election  is  properly 
made. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 2  hr..  52  min. 
Learning  about  the  law  or  the  form — 

1  hr..  17  min. 
Preparing  and  sending  the  form  to  the 


Recordkeeping 


7  hr..  25  min  .. 
11  hr..  14  min 
23  hr.,  26  min 
5  hr.,  16  min.  . 


Learning  atxxjt  the  law  or 
ttieform 


1  hr..  35  min 
12  min 


Preparing  the  form 


1  hr..  47  min. 
23  min. 
23  min. 
5  min. 


IRS— 1  hr..  23  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8.325  hours. 
OMB  Number:  1545-1359. 

Regulation  ID  Number:  INTL-978-86 
NPRM. 
Type  of  Review:  Extension. 
Title:  Information  Reporting  by 
Passport  and  Permanent  Residence 
Apphcants. 

Description:  The  proposed  regulations 
require  applicants  for  passports  and 
permanent  resident  status  to  report 
certain  tax  information  on  the 
applications.  The  proposed  regulations 
are  intended  to  give  the  Service  notice 
of  non-filers  and  of  persons  with  foreign 
source  income  not  subject  to  normal 
withholding,  and  to  notify  such  persons 
of  their  duty  to  file  U.S.  tax  returns. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service.  Room  5571.  llli  Constitution 
Avenue.  N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-20382  Filed  8-16-95;  8:45  ami 
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Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

August  8, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0070. 

Form  Number:  IRS  Form  2350. 

Type  of  Review:  Extension. 

Title:  Application  for  Extension  of 
Time  to  File  U.S.  Income  Tax  Return. 

Description:  Form  2350  is  used  to 
^  request  an  extension  of  time  to  file  in 
order  to  meet  the  bona  fide  residence  or 
physical  presence  tests  required  to  gain 
the  benefits  permitted  under  section 
911.  The  information  furnished  is  used 
to  determine  if  the  extension  should  be 
granted. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22.594. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form— 
8  min. 

Preparing  the  form — 20  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 14  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20.786  hours. 

OMB  Number:  1545-0110. 

Form  Number:  IRS  Form  1099-DIV. 

Type  of  Review:  Extension. 

Title:  Dividends  and  Distributions. 

Description:  The  form  is  used  by  the 
Service  to  insure  that  dividends  are 
properly  reported  as  required  by  Code 
section  6042  and  that  liquidation 
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distributions  are  correctly  reported  as 
required  by  Code  section  6043,  and  to 
determine  whether  payees  are  correctly 
reporting  their  income. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
149.300. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
19.883,500  hours. 

OMB  Number:  1545-0127. 

Form  Number:  IRS  Form  1120-H. 

Type  o/i?eview;  Extension. 

Title:  United  States  Income  Tax 
Return  for  Homeowners  Associations. 

Description:  Homeowners 
associations  file  Form  1120-H  to  report 
income,  deductions,  and  credits.  The 
form  is  also  used  to  report  the  income 
tax  liabiUty  of  the  homeowners 
association.  The  IRS  uses  Form  1120-H 
to  determine  if  the  income,  deductions, 
and  credits  have  been  correctly 
computed.  The  form  is  also  used  for 
statistical  purposes. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60.000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeepirig — 11  hr.,  14  min. 

Learning  about  the  law  or  the  form — 
5  hr.,  38  min. 

Preparing  the  form — 13  hr.,  31  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 2  hr..  9  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.951.800  hours. 

OMB  Number:  1545-1304. 

Regulation  ID  Number:  INTL-941-86. 
INTL-656-87  and  INTL-704-87  (NPRM 
and  Temporary). 

Type  of  Review:  Extension. 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

Description:  The  reporting 
requirements  affect  U.S.  persons  that  are 
direct  and  indirect  shareholders  of 

f>assive  foreign  investment  companies 
PFICs).  The  IRS  uses  Form  8621  to 
identify  PFICs,  U.S.  persons  that  are 
shareholders,  and  transactions  subject  to 
PFIC  taxation  and  verify  income 
inclusions,  excess  distributions  and 
deferred  tax  amounts. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit, 
Not-for-profit  institutions. 
,  Estimated  Number  of  Respondents: 
6,250. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
6,250  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  hitemal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holiand. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-20383  Filed  8-16-95;  8:45  am] 
8IUJNQ  COOE  4«30-01-P 


Public  Infonmation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  11. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1081. 

Form  Number:  IRS  Form  8809. 

Type  of  Review:  Extension. 

Title:  Request  for  Extension  of  Time  to 
File  Information  Returns. 

Description:  Form  8809  is  used  to 
request  an  extension  of  tiitie  to  file 
certain  information  returns.  It  will  be 
used  by  IRS  to  process  requests 
expeditiously  and  to  track  fi'om  year  to 
year  those  who  repeatedly  ask  for  an 
extension. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms*  Federal 
Government.  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50.000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr..  4  min. 

Preparing  and  sending  the  form  to  the 
IRS— 26  mm. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  125.000  hours. 

OMB  Number:  1545-1150. 


Fonn  Number:  IRS  Form  990-EZ. 

Type  of  Review:  Revision. 

Title:  Short  Form  Retiun  of 
Organization  Exempt  From  Income  Tax 
Under  section  501(c)  of  the  Internal 
Revenue  Code  (except  black  limg  benefit 
trust  or  private  foundation)  or  section 
4947(a)(1)  nonexempt  charitable  trust. 

Description:  Form  990-EZ  is  needed 
to  determine  Internal  Revenue  Code 
(IRC)  section  501(a)  tax-exem*pt 
organizations  fulfill  the  operating 
conditions  of  their  tax  exemption.  IRS 
uses  the  information  from  this  form  to 
determine  if  the  filers  are  operating 
within  the  rules  of  their  exemption. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100.000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 27  hr.,  1  min. 

Learning  about  the  law  or  the  form — 
7  hr.,  13  min. 

Preparing  the  form — 8  hr.,  55  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
4,342,000  hours. 

OMB  Number:  1545-1358. 

Regulation  ID  Number:  PS-73-88 
NPRM. 

Type  of  Review:  Extension. 

Title:  Generation-Skipping  Transfer 
Tax. 

Description:  The  information  required 
by  the  regulation  will  require 
individuals  and/or  tiuuciaries  to  report 
information  on  Forms  706NA,  706, 
706GS(D-1),  706GS(T),  and  709  in 
connection  with  the  generation-skipping 
transfer  tax.  The  information  will 
facilitate  the  assessment  of  the  tax  and 
taxpayer  examinations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1423. 

Regulation  ID  Number:  PS-1 06-91 
Final. 

Type  of  Review:  Extension. 

Title:  State  Housing  Credit  Ceiling 
and  Other  Rules  Relating  to  the  Low- 
Income  Housing  Credit. 

Description:  The  regulations  provide 
the  order  in  which  credits  are  allocated 
from  each  State's  credit  ceiling  under 
section  42(h)(3)(C)  and  the 
determination  of  which  states  qualify 
for  credits  from  a  National  Pool  of 
credits  under  section  42(h)(3)(D). 
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Allocating  agencies  need  this 
information  to  correctly  allocate  credits 
and  determine  National  Pool  eligibility. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
275  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

0MB  Reviewer:  Mile  Sunderhauf. 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  Holland, 

Departmental  Reports  Management  Officer 
(FR  Doc.  9S-20384  Filed  8-1&-95;  8:45  am] 
MLUNG  COM  M30-01-P 


Public  Information  Collection 
Requirements  Sutxnitted  to  0MB  for 
Review 

August  8, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS). 

OMB  Number:  1545-0145. 

Form  Number:  IRS  Form  2439. 

Type  of  Review:  Extension. 

Title:  Notice  to  Shareholder  of 
Undistributed  Long-Term  Capital  Gains. 

Description:  Form  2439  is  sent  by 
regulated  investment  companies  to  their 
shareholders  to  report  undistributed 
capital  gains  and  Uie  amount  of  tax  paid 
on  these  gains  designated  under  Internal 
Revenue  Code  (IRC)  section 
852(b)(3)(D).  Both  the  company  and 
shareholder  file  copies  of  Form  2439 
with  IRS.  IRS  uses  the  information  to 
check  shareholder  compliance. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 1  hr..  55  min. 

Learning  about  the  law  or  the  form — 
6  min. 

Preparing  and  sending  the  form  to  the 
IRS— 6  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21.500  hours. 

OMB  Number:  1545-0301. 

Form  Number:  IRS  Form  1117(c). 

Type  of  Review:  Extension. 

Title:  Confirmation  Letter. 

Description:  It  is  necessary  to  directly 
communicate  with  taxpayers  and/or 
other  knowledgeable  parties  to  obtain 
verification  of  information  such  as  the 
correct  amount  of  tax  due,  retiuns  filed, 
etc..  Response  information  is  used  to 
determine  the  accuracy  of  tax  and 
general  ledger  accounts,  etc..  Affected 
public:  Taxpayers. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms. 
Federal  Government.  State.  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
4,200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,050  hours. 

OMB  Number:  1545-0796. 

Form  Number:  IRS  Form  6524. 

Type  of  Review:  Extension. 

Title:  Office  of  Chief  Counsel 
Application. 

Description :  The  Chief  Counsel 
Application  form  provides  data  we 
deem  critical  for  evaluating  attorney 
applicant's  qualifications  such  as  LSAT 
score,  bar  admission  status,  type  of  work 
preference,  law  school,  class  standing. 
OF-306  does  not  provide  this 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
900  hours. 

OMB  Number:  1545-1155. 

Regulation  ID  Number:  PS-74-89 
Final  (T.D.  8282). 

Type  of  Review:  Extension. 

Title:  Election  of  Reduced  Research 
Credit. 

Description:  These  regulations 
prescribe  the  procedure  for  making  the 
election  described  in  section  280C(c)(3) 
of  the  Internal  Revenue  Code.  Taxpayers 
making  this  election  must  reduce  their 


section  41(a)  research  credit,  but  are  not 
required  to  reduce  their  deductions  for 
qualified  research  expenses,  as  required 
ir  paragraphs  (1)  and  (2)  of  section 
280C(c). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1356. 

Regulation  ID  Number:  IA-003-89 
Final. 
Type  of  Review:  Extension. 
Title:  Recovery  of  Reasonable 
Administrative  Costs. 

Description:  These  regulations 
provide  guidance  with  respect  to  the 
recovery  of  administrative  costs 
incxurred  in  connection  with  an 
administrative  proceedings  before  the 
internal  Revenue  Service.  "Reasonable 
administrative  costs"  are'defined  as  is 
the  period  within  which  such  costs 
must  be  incurred.  Procedures  that  must 
be  followed  to  recover  such  costs  are 
also  set  forth. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Farms. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
16.000  hours. 

OMB  Number:  1545-1357. 

Regulation  ID  Number:  PS-50-92 
Final. 

Type  of  Review:  Extension. 

Title:  Rules  to  Carry  Out  the  Purposes 
of  Section  42  and  for  Correcting 
Administrative  Errors  and  Omissions. 

Description:  These  regulations 
concern  the  Secretary's  authority  to 
provide  guidance  under  section  42,  and 
provide  for  the  correction  of 
administrative  errors  and  omissions 
related  to  the  allocation  of  low-income 
housing  credit  dollar  amounts  and 
recordkeeping. 

Respondents:  Business  or  other  for^ 
profit,  Individuals  or  households,  Not- 
for-profit  institutions.  State.  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
85. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
128  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
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Service,  Room  5571, 1111  Constitution 
Avenue.  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
(FR  Doc.  95-20385  Filed  8-16-95;  8:45  am) 
MUJNG  COOC  4«30-01-P 


UNITED  STATES  INFORMATION 
AQENCY 

Office  of  Citizens  Exchange;  NIS 
Secondary  School  Initiative; 
Secondary  School  Linkage  Program 

action:  Notice;  Request  for  proposals. 

summary:  The  Office  of  Citizen 
Exchanges,  Division  of  the  NIS 
Secondary  School  Initiative,  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affaire  announces  an  open  competition 
for  an  assistance  award  to  conduct 
exchanges  through  the  multiple 
secondary  school  linkage  program  with 
Armenia,  Azerbaijan,  Belarus,  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan. 
Ukraine.  Uzbekistan.  Public  or  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  (3)-l  apply  either  to 
enhance/expand  existing  linkages  or  to 
develop  new  school  linkage  programs. 
All  submissions  must  contain  a  Student 
exchange  component  AND  an  Educator 
(teacher  and/or  administrator)  exchange 
component.  For  previous  schpol  link 
grant  recipients,  a  minimum  of  twenty- 
five  percent  of  the  proposed  linkages 
must  not  have  been  previously 
supported  by  USIA.  USIA  grant  funds 
may  not  be  used  for  student  or  teacher 
exchanges  located  in  the  cities  of 
Moscow  or  St.  Petersbiu^,  Russia.  The 
maximum  grant  award  will  be  $800,000. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright-  < 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 


and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  was  originally  provided 
through  the  FREEDOM  Support  Act  of 
1992.  Grants  awarded  by  the  solicitation 
are  subject  to  the  availability  of  funding 
for  the  Fiscal  Year  1996  program. 
Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package. 

ANNOUNCEMENT  THlf  AND  NUMBER:  All 
commimications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
96-14. 

DEAOUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday,  November  17, 1995.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  November 
17  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Subject  to  the 
availability  of  funding  grants  will  be 
awarded  February  1. 1996  for  programs 
to  begin  after  June  1 ,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
NIS  Secondary  School  Division,  E/PY. 
Room  320,  U.S.  Information  Agency, 
301  4th  Street,  SW.,  Washington,  D.C. 
20547,  telephone:  (202)  619-6299;  Fax: 
(202)  619-5311;  e-mail 
nfeigenb@usia.gov  to  request  a 
SoUcitation  Padiage,  which  includes 
more  detailed  award  criteria,  all 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
questions  or  concerns  regarding  the 
solicitation,  contact  USIA  Program 
Officer  Naomi  Feigenbaum.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  USIA  or 
submitting  their  proposals.  Once  the 
RFP  deadline  has  passed, 
representatives  of  USIA  and  the 
Division  of  NIS  Secondary  School 
Initiative  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
■  process  has  been  completed. 
SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Information  Agency  Ref.:  E/P- 
96-14  Office  of  Grants  Management.  E/ 
XE.  Room  326.  301  4th  Street,  S.W.. 
Washiujgton,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 


material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIA  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cuhural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview:  (Background,  Obiectives) 

The  short-term  goal  of  the  school 
linkage  program  is  to  provide  partial 
funding  for  linkages  between  U.S.  and 
NIS  schools  featuring  student  and 
educator  exchanges  for  the  purpose  of 
collaborative  substantive  projects.  Grant 
funded  exchanges  must  have  a  thematic 
focus  and  have  tangible  outcomes  (e.g. 
educational  materials).  The  long  term 
goals  are  to: 

(1)  to  advance  mutual  understanding 
between  the  U.S.  and  the  NIS; 

(2)  develop  lasting  institutional  ties 
between  U.S.  and  NIS  schools  and 
communities; 

(3)  promote  U.S.  government/private 
sector  cooperation  by  supporting 
linkages  which  hold  promise  for 
sustainability  beyond  the  grant  term  and 
serve  the  needs  and  interests  of  the 

schools. 

The  linkages  between  networks  of 
secondary  schools  in  the  U.S.  with 
networks  of  schools  in  the  NIS  must 
establish  ties  between  the  schools  in  the 
network  through  two  sets  of  exchange 
programs  (1)  the  exchange  of  secondary 
school  educators  between  the  U.S.  and 
NIS  countries;  (2)  the  exchange  of 
secondary  school  students,  from  14  to 
18  years  of  age,  between  the  U.S.  and 
participating  NIS  countries. 

Guidelines 

USIA  funding  may  not  be  used  to 
supplant  existing  private  sector  funding. 
Applicants  must  indicate  how  activities 
have  been  funded  in  the  past  and  how 
the  activities  will  be  expanded  with 
assistance  from  USIA.  The  U.S. 
recipient  of  the  grant  is  responsible  for 
recruiting/ selecting/organizing  a 
minimum  of  three  U.S.  secondary 
schools  to  form  the  U.S.  network, 
strengthening  an  existing  working 
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relationship  with  an  organization  or 
agency  of  government  in  the  NIS 
responsible  for  a  network  of  schools 
there,  and  linking  the  two  networks 
through  substantive  exchange  activities. 

Partnerships  should  have  an  existence 
beyond  the  scope  of  this  initiative;  that 
is,  there  should  be  an  inherent  reason 
for  their  linkage  apart  from  the 
availability  of  grant  funds.  Competitive 
proposals  will  demonstrate  the  linkage 
and  the  types  of  activities  (follow-on)  to 
continue  after  the  grant  has  expired.  An 
ideal  project  builds  upon  previous 
contacts  and  interaction  between  the 
proposed  networks  to  help  ensure  a 
solid  foundation  for  the  linkage.  The 
U.S.  school  should  collaborate  with  the 
NIS  school  in  planning  and  preparation. 

Proposals  should  support  a  working 
relationship  that  will  produce 
something  tangible,  necessary  and  of 
lasting  value  to  both  sides,  beyond  the 
confines  of  the  exchange.  The  proposal 
should  specify  up  front  what  the 
measurable  results  of  the  program  will 
be.  Proposal  must  include  a  statement  of 
goals  and  objectives  prepared  by  school 
representatives  for  each  separate  school 
linkage. 

When  planning  the  project,  U.S.  and 
NIS  schools  are  strongly  encouraged  to 
consult  with  the  Cultural  Affairs  Officer 
(CAO)  or  Public  Affairs  Officer  (PAO)  at 
the  appropriate  U.S.  Information  Service 
(USIS)  office  at  the  U.S.  Embassy  or  U.S. 
Consulate  in  the  appropriate  coimtry. 

The  U.S.  recipient  ot  tfie  grant  will: 
design  the  overall  plan  that  integrates 
the  two  components  of  the  linkage, 
ensure  quality  control  for  all  program 
elements,  manage  all  travel 
arrangements,  logistics,  passports,  visas, 
etc.,  provide  competent  and  informed 
escorts  for  student  groups,  and  disburse 
and  account  for  grant  funds. 

Recipients  of  the  assistance  award  are 
responsible  for  ensuring  the  selection  of 
exchange  participants  who  are  most 
suited  for  the  program.  Participants 
(both  Educators  and  Students)  from  the 
U.S.  and  NIS  countries  should  represent 
a  diversity  of  backgrounds  to  give 
greater  understanding  to  the  culture  and 
society  as  a  whole.  Selection  of 
individual  participants  from  the  U.S. 
and  NIS  in  the  exchange  components  of 
the  program  must  be  merit-based;  the 
proposal  should  describe  the 
mechanisms  used-for  participant 
selection. 

Applicants  should  be  familiar  with 
the  "General  Provisions"  of  J-1  visa 
regulations.  The  Agency  will  process 
the  IAP-66  forms  for  travel  to  the  U.S. 
Basic  health  and  accident  insurance 
coverage  of  exchange  participants  while 
they  are  on  exchange  will  be  covered  by 
USIA.  Those  organizations  wishing  to 


use  other  types  of  insurance  coverage 
must  provide  a  satisfactory  justification 
as  to  why  their  coverage  is  more 
effective.  Please  refer  to  the  Program 
Objectives,  Goals,  and  Implementation 
section  of  the  Solicitation  Package  for 
greater  detail  regarding  the  design  of  the 
component  parts  as  well  as  other 
program  information. 

Proposed  Budget 

Awards  may  not  exceed  $800,000. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  All 
program  costs  should  clearly  indicate 
whether  they  cover  U.S.  and  NIS 
participants.  The  cost  per  NIS  student, 
NIS  educator,  U.S.  student,  U.S. 
educator  should  be  listed  separately. 
Cost-sharing  is  strongly  eficouraged  and 
will  be  viewed  favorably  in  weiring 
the  merits  of  the  proposal. 

Grants  awarded  to  eligible 
organizations  with  fewer  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Please  refer  to  the  POGI  and  Proposal 
Submission  Instructions  sections  of  the 
Solicitation  Package  for  complete 
budget  guidelines  and  format 
instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  also  will  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  pertinent  USIA  area  office  and  the 
USIA  post  overseas,  where  appropriate. 
Proposals  may  be  reviewed  by  the  Office 
of  the  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance  (particularly  in  academic/ 
educational  aspects),  precision,  and 


relevance  to  the  stated  goals  of  the 
program. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  individual 
and  institutional  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants.  Track  record  will  be 
evaluated  by  achievement  of  stated 
goals  and  impact  on  schools  in  the  U.S. 
and  NIS. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  that  ensures  that  USIA- 
supported  programs  are  not  isolated 
events.  Proposal  should  demonstrate 
how  activity  will  contribute  to 
institution-building  in  the  NIS. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program,  both  as  the  activities  unfold 

-and  at  the  end.  THEY  SHOULD 
INCLUDE  GOALS  FOR  EACH  SCHOOL 
LINKAGE  AND  HOW  THEIR 
ATTAINMENT  WILL  BE  MEASURED. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  for  use  in  linking 
outcbmes  to  original  project  objectives 
for  each  school  linkage.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  reports  on  each 
separate  linkage. 
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10.  Cost-effiectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through 
participant  contributions,  other  private 
sector  support  as  well  as  institutional 
direct  funding  contributions. 

12.  Value  to  U.S.-Partner  Country 
Halations:  Proposed  projects  will  be 
reviewed  by  USIA's  geographic  area 
desk  officer  and  overseas  officers  to 
assess  the  relevance  to  program  need, 
potential  impact,  and  significance  in  the 
partner  country (ies). 


13.  Selection  Process:  Proposals 
should  provide  a  specific  plan  to  ensure 
a  selection  based  on  merit  and  should 
include  detailed  criteria  for  selection  of 
U.S.  and  NIS  teacher  and  administrator 
as  well  as  U.S.  and  NIS  student 
participants. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  uf  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 


proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Corlgress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  1, 1996.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  .^ugust  14, 1995. 
Dell  Pendergrast, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc  95-20421  Filed  8-16-95:  8:45  airl 
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DEPAFrTMErrr  of  health  and 

HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doetot  NO.  95D-(tt19] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Good  Clinical  Practice;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Good  Clinical 
Practice."  This  guideline  was  prepared 
imder  the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  is  intended  to 
define  "Good  Clinical  Practice"  and  to 
provide  a  imified  standard  for 
designing,  conducting,  recording,  and 
reporting  trials  that  involve  the 
participation  of  human  subjects. 
DATES:  Written  comments  by  October  2, 
1995. 

ADORESSES:  Submit  written  conunents 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  Copies  of  the  draft  gmdeline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Bette  L.  Barton, 
Center  for  I>rug  Evaluation  and 
Research  (HFD-344),  Food  and  Drug 
Administration,  7500  Standish  PI, 
Rockville,  MD  20855,  301-594-1032. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization,  and  FDA  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organizra  to  provide  an 
opportunity  for  tripartite  harmonization 


initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
bom  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactxuers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

On  May  9,  1995,  the  ICH  Steering 
Committee  agreed  that  a  draft  guideline 
entitled  "Good  Clinical  Practice"  should 
be  made  available  for  public  comment. 
The  draft  guideline  is  the  product  of  the 
Efficacy  Expert  Working  Group  of  the 
ICH.  Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Expert 
Working  Group.  Ultimately,  FDA 
intends  to  adopt  the  ICH  Steering 
Committee's  final  gmdeline. 

The  draft  guideline  is  intended  to 
define  "Good  Clinical  Practice"  and  to 
provide  a  unified  standard  for 
designing,  conducting,  recording,  and  - 
reporting  trials  that  involve  the 
participation  of  human  subjects. 
Compliance  with  this  standard  provides 
public  assurance  that  the  rights,  well- 
being,  and  confidentiality  of  trial 
subjects  are  protected  and  that  trial  data 
are  credible.  The  objective  of  this  ICH 
GCP  GuideUne  is  to  provide  a  unified 
standard  for  the  European  Union,  Japan, 
and  the  United  States  that  is  consonant 
with  the  standards  of  Australia,  Canada, 
the  Nordic  countries,  and  the  World 
Health  Organization. 

This  guideline  should  be  followed 
when  generating  clinical  data  that  are 
intended  to  be  submitted  to  regulatory 
authorities.  The  principles  established 
in  this  guideline  should  also  be  applied 
to  other  investigations  that  involve 
therapeutic  intervention  in.  or 
observation  of.  human  subjects. 


In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may.  on  or  before 
October  2. 1995.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docmnent.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Guideline  for  Good  CUnical  Practioe 

Introduction 

Good  clinical  practice  (GCP)  is  an 
international  ethical  and  scientific  quality 
standard  for  designing,  conducting, 
recording,  and  reporting  trials  that  involve 
the  participation  of  human  subjects.  This 
standard  has  its  origin  in  the  Declaration  of 
Helsinki.  Compliance  with  this  standard 
provides  public  assurance  that  the  rights, 
well-being,  and  confidentiality  of  trial 
subjects  are  protected  and  that  the  clinical 
trial  data  are  credible. 

The  objective  of  this  ICH  GCP  Guideline  is 
to  provide  a  unified  standard  for  the 
European  Union  (EU),  Japan,  and  the  United 
States  to  facilitate  the  mutual  acceptance  of 
clinical  data  by  the  regulatory  authorities  in 
these  jurisdictions. 

The  guideline  was  developed  with 
consideration  of  the  current  good  clinical 
practices  of  the  European  Union.  Japan,  and 
the  United  States,  as  well  as  those  of 
Australia,  Canada,  the  Nordic  countries,  and 
the  World  Health  Organization  (WHO). 

This  guideline  should  be  followed  when 
generating  clinical  data  that  are  intended  to 
be  submitted  to  regulatory  authorities. 

The  principles  established  in  this  guideline 
should  also  be  applied  to  other  investigations 
that  involve  therapeutic  intervention  in.  or 
observation  of,  human  subjects. 

1.  Glossary 

1.1    Adverse  Drug  Reaction  (ADR) 

All  noxious  and  unintended  responses  to 
a  medicinal  product  (i.e.,  where  the 
relationship  between  an  adverse  event  and 
product  cannot  be  ruled  out)  related  to  any 
dose. 
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1.2  Adverse  Event  (AE) 

Any  untoward  medical  occurrence  in  a 
patient  or  clinical  investigation  subject 
administered  a  pharmaceutical  product  and 
which  does  not  necessarily  have  to  have  a 
causal  relationship  with  this  treatment.  An 
adverse  event  (AE)  can  therefore  be  any 
unfavorable  and  unintended  sign  (including 
an  Abnormal  laboratory  finding),  symptom,  or 
disease  temporally  associated  with  the  use  of 
a  medicinal  (investigational)  product, 
whether  or  not  related  to  the  medicinal 
(investigational)  product 

1.3  Amendment  (to  the  protocol) 
See  Protocol  Amendment. 

1.4  Applicable  Regulatory  Requiiementls) 

Any  law(s)  and  regulation(s)  addressing  the 
conduct  of  clinical  trials. 

1.5  Audit 

A  systematic  and  independent  examination 
to  determine  whether  trial-related  activities 
were  conducted  and  analyzed  according  to 
the  protocol,  sponsor's  standard  operating 
procedures  (SOP's),  good  clinical  practice 
(GCP),  the  applicable  regulatory 
requirement(8),  and  whether  the  trial  reports 
accurately  reflect  the  procedures  carried  out, 
and  the  data  collected. 

1.6  Audit  Certificate 

A  written  statement  by  the  sponsor's 
auditor  documenting/confirming  that  an 
audit  of  clinical  trial-related  activities  has 
been  conducted. 

1.7  Audit  Report 

A  written  evaluation  by  the  sponsor's 
auditor  of  the  accuracy  of  the  audited  trial 
data,  and  the  adherence  of  the  trial  to  the 
protocol,  the  sponsor's  SOP's,  to  GCP,  and  to 
applicable  regulatory  requirement(s). 

1.8  Audit  Trail 

Traceable  docimients  or  proof  for  audit  of 
GCP  and/or  applicable  regulatory 
requirement(s),  which  include  the  essential 
documents,  and  allow  reconstruction  of  the 
course  of  events. 

1 .9  Case  Report  Form  (CRF) 

A  printed,  optical,  or  electronic  document 
designed  to  record  all  of  the  protocol 
required  information  that  is  to  be  reported  to 
the  sponsor  on  each  trial  subject. 

1.10  Clinical  Trial 

Any  systematic  study  in  human  subjects 
intended  to  discover  or  verify  the  clinical, 
pharmacological  and/or  other 
pharmacodynamic  effects  of  investigational 
products,  and/or  to  identify  any  adverse 
reactions  to  investigational  products,  and/or 
to  study  absorption,  distribution, 
metabolism,  and  excretion  of  these  products 
with  the  object  of  ascertaining  their  safety 
and/or  efficacy. 

1.11  Clinical  Trial/Study  Report 

A  written  description  of  a  trial/study  of 
any  therapeutic,  prophylactic,  or  diagnostic 
agent  conducted  in  human  subjects,  in  which 
the  clinical  and  statistical  description, 
presentations,  and  analysis  are  fully 
integrated  into  a  single  report 


1.12  Comparator  (Product) 

An  investigational  or  marketed  product,  or 
placebo,  used  as  a  reference  in  a  clinical  trial. 

1.13  Compliance  (in  relation  to  trials) 

Adherence  to  all  trial-related  requirements, 
GCP  requirements,  and  applicable  regulatory 
requirements. 

1.14  Confidentiality 

Maintenance  of  secrecy  of  the  sponsor's 
proprietary  information  and  the  subject's 
source  data. 

1.15  Contract 

A  written,  dated,  and  signed  agreement 
between  two  or  more  involved  parties  that 
sets  out  any  arrangements  on  delegation  and 
distribution  of  tasks  and  obligations  and,  if 
appropriate,  on  financial  matters.  The 
protocol  may  act  as  the  basis  of  a  contract 

1.16  Coordinating  Investigator 

An  investigator  assigned  the  responsibility 
for  the  coordination  of  investigators  at 
different  centers  participating  in  a 
multicenter  trial. 

1.17  Contract  Research  Organization  (CRO) 

A  person  or  an  organization  (conunercial, 
academic,  or  other)  contracted  by  the  sponsor 
to  perform  one  or  more  of  a  sponsor's  trial- 
related  responsibilities. 

1.18  Direct  Access 

Direct  access  refers  to  permission  for 
domestic  and  foreign  regulatory  authorities, 
and  the  sponsor's  auditors  and  monitors,  to 
see,  review,  analyze,  verify,  and  reproduce 
any  records  and  reports  that  are  important  to 
evaluation  of  the  clinical  trial.  When 
accessing  tnal-related  documents,  the 
regulatory  authorities,  and  the  sponsor's 
monitors  and  auditors,  will  take  all 
reasonable  precautions  within  the  constraints 
of  the  applicable  regulatory  requirement(s)  to 
maintain  the  confidentiality  of  subjects' 
identities. 

1.19  Documentation 

All  records,  in  any  form  (including,  but  not 
limited  to,  written,  electronic,  magnetic,  and 
optical  records,  and  scans,  x-rays,  and  EKG's) 
that  describe  or  record  the  methods,  conduct, 
and/or  results  of  a  trial,  the  factors  affecting 
a  trial,  and  the  actions  taken. 

1.20  Essential  Documents 

Documents  which  individually  and 
collectively  permit  evaluation  of  the  conduct 
of  a  study  and  the  quality  of  the  data 
produced. 

1.21  Good  Clinical  Practice  (GCP) 

A  standard  for  the  design,  conduct, 
performance,  monitoring,  auditing, 
recording,  analyses,  and  reporting  of  clinical 
trials  that  provides  assurance  that  the  data 
and  reported  results  are  credible  and 
accurate,  and  that  the  rights,  integrity,  and 
confidentiality  of  trial  subjects  are  protected. 

1.22  Identification  Code 

A  unique  identifier  assigned  by  the 
investigator  to  each  trial  subject  to  protect  the 
subject's  identity  and  used  in  lieu  of  subjects' 
names  when  the  investigator  reports  on 
adverse  events  and  other  trial  data. 


1.23  Impartial  Witness 

A  person,  who  is  indep>endent  of  the  trial, 
who  cannot  be  unfairly  influenced  by  people 
involved  with  the  trial,  who  participates  in 
the  informed  consent  process,  and  who 
documents  (by  signing  and  dating  the  written 
informed  consent  form)  that  the  subject  freely 
gave  informed  consent  to  participate  in  the 
trial. 

1.24  Independent  Ethics  Committee  (lEC) 

An  independent  body  (a  review  board  or  a 
committee,  institutional,  regional,  national, 
or  supranational),  constituted  of  medical/ 
scientific  professionals  and  nonmedical/ 
nonscientific  members,  whose  responsibility 
it  is  to  ensure  the  protection  of  the  rights  and 
well-being  of  human  subjects  involved  in  a 
trial  and  to  provide  public  assurance  of  that 
protection,  by,  among  other  things,  reviewing 
and  approving/providing  favorable  opinion, 
the  trial  protocols  and  amendment(s),  and  the 
methods  and  material  to  be  used  in  obtaining 
and  documenting  informed  consent  of  the 
trial  subjects. 

1.25  Informed  Consent 

A  subject's  voluntary  confirmation  of 
willingness  to  participate  in  a  particular  trial, 
after  having  been  informed  of  all  aspects  of 
the  trial  that  are  relevant  to  the  subject's 
decision  to  participate.  Informed  consent  is 
documented  by  means  of  a  written  informed 
consent  fonn  that  contains  relevant 
information  about  the  trial  and  that  is  signed 
and  dated  by  the  subject  or  the  subject's 
legally  acceptable  representative. 

1.26  Inspection 

The  act  by  regulatory  authorities  of 
conducting  an  official  review  of  documents, 
facilities,  records,  and  any  other  resources 
deemed  by  them  to  be  related  to  the  clinical 
trial  that  may  be  located  at  the  site  of  the 
trial,  at  the  sponsor's  facilities,  at  CRO's.  or 
at  other  establishments  deemed  appropriate 
by  such  authorities. 

1.27  Institution  (medical) 

Any  public  or  private  entity  or  agency  or 
medical  or  dental  facility  where  clinical  trials 
are  conducted. 

1.28  Institu  tional  Review  Board  (IRE) 
See  Independent  Ethics  Committee  (lEC). 

1.29  Interim  Clinical  Trial/Study  Report 
A  report  of  intermediate  results  and  their 

evaluation  based  on  analyses  performed 
during  the  course  of  a  trial. 

1.30  Investigational  Product 

A  pharmaceutical  fomi  of  an  active 
ingredient  or  placebo  being  tested  or  used  as 
a  reference  in  a  clinical  trial,  including  a 
product  with  a  marketing  authorization  when 
used  or  assembled  other  than  as  authorized, 
i.e.,  in  a  way  different  from  the  approved 
form,  or  when  used  in  a  clinical  setting  other 
than  the  one  approved,  or  when  used  to  gain 
further  information  about  the  approved  use. 

1.31  Investigator 

A  person  responsible  for  the  conduct  of  the 
clinical  trial  at  a  trial  site.  In  the  event  that 
a  trial  is  conducted  by  a  team  of  individuals 
at  a  trial  site,  the  investigator  is  the 
responsible  leader  of  the  team  and  may  be 
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called  the  principal  investigatw.  See  also 
SubinvastigBtor. 

1.32  Investigator/Institutjon 

Expression  meaning  "the  investigator  or 
institution,  if  required  by  the  applicable  laws 
and  regulations." 

1.33  Investigator's  Brochure 

A  compilation  of  the  clinical  and 
nonclinical  data  on  the  investigational 
product  that  are  relevant  to  its  study  in 
human  subjects. 

1 .  34    Legally  Acceptable  Representative 

An  individual  at  juridical  or  other  body 
authorized  under  applicable  law  to  consent, 
on  behalf  of  a  prospective  subject,  to  the 
subject's  participation  in  the  clinical  trial. 

1.35  Monitoring 

The  act  of  overseeing  the  progress  of  a 
clinical  trial,  and  of  ensuring  that  it  is 
conducted,  recorded,  and  reported  in 
accordance  with  the  protocol,  GCP.  and  the 
applicable  regulatory  requirement(8).  A 
person,  designated  by  the  sponsor,  who  is 
responsible  for  the  monitoring  is  a  monitor. 

1.36  Monitoring  Report 

A  written  report  from  the  monitor  to  the 
sponsor  after  each  site  visit  and  after  all  trial- 
related  communications  (audit  trail  concept). 
Reports  should  include  findings  and  any 
actions  taken. 

1.37  Muhicenter  Trial 

A  clinical  trial  conducted  according  to  one 
single  protocol  but  at  different  centers 
(institutions),  and  therefore,  carried  out  by 
more  than  one  investigator. 

1.38  Nonclinical  Study 

Biomedical  studies  not  performed  on 
human  subjects. 

1.39  Opinion  (in  relation  to  Independent 
Ethics  Conunittee) 

A  professional  judgment  and/or  advice 
provided  by  an  Independent  Ethics 
Committee  (lEC). 

1.40  Original  Medical  Record 
See  Source  Ifocuments. 

1.41  Protocol 

A  document  that  provides  the  background, 
rationale,  and  objective(s)  of  the  trial  and 
describes  its  design,  methodology,  and 
organization,  including  statistical 
considerations. 

1.42  Protocol  Amendment 

A  written  description  of  the  change(s)  to  a 
protocol. 

1.43  Quality  Assurance  (QA) 

All  those  planned  and  systematic  actions 
that  are  established  to  ensure  that  the  trial  is 
performed  and  the  data  are  generated, 
documented  (recorded),  and  reported  in 
compliance  with  GCP  and  the  applicable 
regulatory  tequirement(s). 

1 .44  Quality  Control  (QC) 

The  operational  techniques  and  activities 
undertaken  within  the  quality  assurance 
system  to  verify  that  the  requirements  for 
quality  of  the  trial  have  been  fulfilled. 
Quality  control  activities  are  undertaken  by 
all  members  of  the  investigational  team. 


including  the  staff  of  the  sponsor  or  contract 
research  organization  (CRO),  involved  with 
planning,  conducting,  monitoring,  data 
processing/management,  documenting 
(recording),  analyzing,  evaluating,  and 
reporting  a  trial  with  the  objective  of 
performing  the  trial  in  compliance  with  the 
protocol,  GCP.  and  applicable  regulatory 
requirament(s)  and  dbrawing  conclusions  from 
reliable  data. 

1.45  Randomization 

The  process  of  assigning  trial  subjects  to 
treatment  or  control  groups  using  a 
procedure  by  which  only  chance  (unbiased) 
determined  the  assignments  (random 
allocation). 

1.46  Serious  Adverse  Event  (SAB) 

Any  untoward  medical  occurrence  that  at 
any  dose: 

— Residts  in  death, 

— Is  life-threatening, 

—Requires  inpatient  hospitalization  or 

prolongation  of  existing  hospitalization. 
— Results  in  peraistent  or  significant 

disability/incapacity,  or 
— ^Results  in  a  congenital  anomaly/birth 

defect 

1.47  Source  Data 

All  information  in  original  records,  and 
certified  copies  of  original  records  of  clinical 
findings,  observations,  or  other  activities  in 
a  clinical  trial  necessary  for  the 
reconstruction  and  evaluation  of  the  trial. 

Source  data  are  contained  in  source 
doctmients  (original  records  or  certified 
copies). 

1.48  Source  Documents 

Original  documents  and  records  (e.g., 
laboratory  notes,  memoranda,  subjects' 
diaries  or  evaluation  checklists,  pharmacy 
dispensing  records,  recorded  data  from 
automated  instruments,  copies  or 
transcriptions  certified  after  verification  as 
being  accurate  copies,  microfiches, 
photographic  negatives,  microfilm  or 
magnetic  media,  x-rays,  and  subject  files) 
kept  at  the  pharmacy,  the  laboratories,  and  at 
medico-technical  departments  involved  in 
the  clinical  trial. 

1.49  Sponsor 

An  individual,  a  company,  an  institution, 
or  an  organization  which  takes  responsibility 
for  the  initiation,  management,  and/or 
financing  of  a  clinical  trial. 

1.50  Sponsor-Investigator 

An  individual  who  both  initiates  and 
conducts,  alone  or  with  othen,  a  clinical 
trial,  and  under  whose  immediate  direction 
the  investigational  product  is  administered 
to,  dispensed  to,  or  used  by  a  subject.  The 
term  does  not  include  any  pwrson  other  than 
an  individual  (e.g.  it  does  not  include  a 
corporation  or  an  agency).  The  obligations  of 
a  sponsor-investigator  include  both  those  of 
a  sponsor  and  those  of  an  investigatcu'. 

1.51  Standard  Operating  Procedures 
(SOP'S) 

Detailed,  written  instructions  to  achieve 
uniformity  of  the  performance  of  a  specific 
function. 


1.52  Subinvestigator 

Any  individual  member  of  the  clinical  trial 
team  designated  and  supervised  by  the 
investigator  at  a  trial  site. 

See  also  Investigator 

1.53  Subject 

An  individual  who  participates  in  a 
clinical  trial,  either  as  a  recipient  of  the 
investigational  product(s)  or  as  a  control. 

1.54  Trial  Site 

The  location(8)  where  trial-related 
activities  are  actually  conducted. 

1 .55  Unexpected  Adverse  Drug  Reaction 

An  adverse  reaction,  the  nature  or  severity 
of  which  is  not  consistent  with  the  applicable 
product  information  (e.g..  Investigator's 
Brochure  for  an  unapproved  investigational 
product  or  package  insert  for  an  approved 
product). 

1.56  Vulnerable  Subjects 

Individuals  whose  willingness  to  volunteer 
in  a  clinical  trial  may  be  unduly  influenced 
by  the  expectation,  whether  justified  or  not. 
of  benefits  associated  with  participation,  or 
of  a  retaliatory  response  from  senior  memben 
of  the  hierarchy  or  institution  in  case  of 
refusal  to  participate.  Examples  are  members 
of  a  group  with  a  hierarchical  structure,  such 
as  medi<»l.  pharmacy,  dental,  and  nursing 
students,  subordinate  hospital  and  laboratory 
personnel,  employees  of  the  pharmaceutical 
industry,  memben  of  the  armed  forces,  and 
peraons  kept  in  detention.  Other  vulnerable 
subjects  include  patients  with  incurable 
diseases,  persons  in  nuraing  homes, 
unemployed  or  impoverished  persons, 
patients  in  emergency  rooms,  ethnic  minority 
groups,  homeless  persons,  nomads,  refugees, 
children,  and  those  incapable  of  giving 
consent 

1.57  Well-being  (of  the  trial  subjects) 
The  physical  and  mental  integrity  of  the 

subjects  participating  in  a  clinical  trial. 
2.  The  Principles  of  ICH  GCP 

2.1  Qinical  trials  should  be  conducted  in 
accordance  with  the  ethical  principles  that 
have  their  origin  in  the  Declaration  of 
Helsinki,  and  that  are  consistent  with  GCP 
and  the  applicable  regulatory  requirement(s). 

2.2  Before  a  trial  is  initiated,  foreseeable 
risks  and  inconveniences  should  be  weighed 
against  the  anticipated  benefit  for  the 
individual  trial  subject  and  society.  A  trial 
should  be  initiated  and  continued  only  if  the 
anticipated  benefits  justify  the  risks. 

2.3  llie  rights,  safety,  and  well-being  of 
the  trial  subjects  are  the  most  important 
considerations  and  should  prevail  over 
interests  of  science  and  society. 

2.4  The  available  nonclinical  and  clinical 
information  on  an  investigational  product 
should  be  adequate  to  support  the  proposed 
clinical  trial. 

2.5  Qinical  trials  should  be  scientifically 
sound,  and  described  in  a  clear,  detailed 
protocol. 

2.6  A  trial  should  be  conducted  in 
compliance  with  the  protocol  and 
amendment(s)  that  have  received  prior 
institutional  review  board  (IRB)/independent 
ethics  committee  (lEC)  approval/fevorable 
opinion. 
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2.7  The  medical  care  given  to,  and 
medical  decisions  made  for,  subjects  should 
always  be  the  responsibility  of  a  qualified 
physician  or,  when  appropriate,  of  a 
qualified  dentist 

2.8  Each  individual  involved  in 
conducting  a  trial  should  be  qualified  by 
education,  training,  and  experience  to 
perform  his  or  her  respective  task(s). 

2.9  Freely  given  informed  consent  should 
be  obtained  from  every  subject  prior  to 
clinical  trial  participation. 

2.10  All  clinical  trial  information  should 
be  recorded,  handled,  and  stored  in  a  way 
that  allows  its  accurate  reporting, 
interpretation,  and  verification. 

2.11  The  confidential  ity  of  records  that 
could  identify  subjects  should  be  protected, 
respecting  the  privacy  and  confidentiality 
rules  in  accordance  with  the  applicable 
regulatory  requirement(s). 

2.12  investigational  products  should  be 
manufectured,  handled,  and  stored  in 
accordance  vnth  applicable  good 
manufecturing  practice  (GMP).  They  should 
be  used  in  accordance  with  the  approved 
protocol  and  amendment(s). 

2.13  Systems  with  procedures  that  assure 
the  quality  of  every  aspect  of  the  trial  should 
be  implemented. 

3.  Institutional  Review  Board/Independent 
Ethics  Committee  (IRB/IEC) 

3.1    Responsibilities 

3.1.1  An  IRB/IEC  should  safeguard  the 
rights,  safety,  and  well-being  of  all  trial 
subjects.  S{>ecial  attention  should  be  paid  to 
trials  that  may  include  vulnerable  subjects. 

3.1.2  To  fiilfiU  its  responsibilities,  the 
following  dociunents  should  be  submitted  to 
the  IRB/IEC:  Trial  protocols,  protocol 
amendment(s),  written  informed  consent 
forms,  consent  form  updates,  subject 
recruitment  procedures  (e.g., 
advertisements),  written  information  to  be 
provided  to  subjects.  Investigator's  Brochure 
(IB),  safety  reports,  documents  related  to 
payments  and  compensation  available  to 
subjects,  and  any  other  documents  that  the 
IRB/IEC  may  require. 

The  IRB/ffiC  should  review  a  proposed 
clinical  trial  within  a  reasonable  time  limit 
and  document  their  views  in  writing,  clearly 
identifying  the  trial,  the  documents 
reviewed,  and  the  dates  for  the  following: 

Approval/fevorable  opinion; 

Modifications  required  prior  to  approval/ 
fevnrable  opinion; 

Disapproval/negative  opinion;  and 

Suspension  of  any  prior  approval/fevorable 
opinion. 

3.1.3  The  IRB/IEC  should  consider  the 
qualifications  of  the  investigator  for  the 
proposed  trial  as  documented  by  a  current 
curriculum  vitae. 

3.1.4  The  IRB/IEC  should  conduct 
continuing  review  of  each  ongoing  trial  at 
intervals  appropriate  to  the  degree  of  risk  to 
human  subjects,  but  at  least  once  per  year. 

3.1.5  The  IRB/IEC  should  require  that 
more  information  than  is  outlined  in 
paragraph  4.8.10  for  written  informed 
consent  forms,  and  for  written  information  to 
be  provided  to  subjects,  be  given  to  subjects 
whan,  in  the  judgment  of  the  IRB/IEC,  the 
additional  information  is  necessary  to  protect 
the  rights  and/or  well-being  of  the  subjects. 


3.1.6  The  IRB/BC  should  review  both  the 
amount  and  method  of  payment  to  subjects 
to  assure  that  neither  present  problems  of 
coercion  or  imdue  influence  oo  the  trial 
subjects. 

3.1.7  The  IRB/IEC  should  ensure  that  all 
information  regarding  payment,  including 
amounts  and  schedule  of  payment  to  trial 
subjects,  is  set  forth  in  the  written  informed 
consent  form.  Such  payments  should  not  be 
wholly  contingent  upon  the  trial  subject's 
completion  of  the  trial.  Prorated  payment 
should  be  specified  in  the  written  informed 
consent  form. 

3.1.8  Except  where  national  law  does  not 
permit,  the  IRB/IEC  should  evaluate  whether 
remuneration  is  coercive  by  reviewing  the 
extent  to  which  mvestigators/ institutions 
may  be  rewarded/compensated  for 
participation  (see  4.4.2.  5.9). 

3.2    Functions  and  Operations 

3.2.1  The  IRB/IEC  should  consist  of  a 
reasonable  number  of  membera,  who 
collectively  have  the  qualifications  and 
experience  to  review  properly  the  science 
and  ethics  of  the  proposed  trial  It  is 
recommended  that  the  IRB/IEC  should 
include: 

(a)  At  least  five  memben. 

(b)  At  least  one  member  whose  primary 
concern  is  in  a  nonscientific  area. 

(c)  All  members  independent  of  the 
investigator  and  the  sponsor. 

(d)  At  least  one  member  who  is 
independent  of  the  trial  site. 

A  list  of  IRB/IEC  memben  and  their 
qualifications  should  be  maintained. 

3.2.2  The  IRB/IEC  should  perform  iU 
functions  according  to  written  operating 
procedures,  should  maintain  writteri  records 
of  its  activities  and  minutes  of  its  meetings, 
and  should  comply  with  GCP  and  with  the 
applicable  regulatory  requirement(sl. 

3.2.3  An  IRB/IEC  should  make  its 
decisions  at  announced  meetings  where  at 
least  a  quorum,  as  stipulated  in  its  written 
operating  procedures,  is  present 

"^.2.4  Only  memben  who  participate  in 
the  IRB/IEC  review  and  discussion  should 
vote/provide  their  opinion  and  advice. 

3.2.5  The  investigator  may  provide 
mformation  on  any  aspect  ot  the  trial,  but  at 
the  time  the  IRB/IEC  makes  a  decision,  the 
mvestigator  should  not  participate  in  the 
vote/opinion. 

3.2.6  An  IRB/IEC  may  invite  nonmembers 
who  have  expertise  in  special  areas  for 
assistance. 

3.3    Procedures 

The  IRB/IEC  should  establish,  document  in 
writing,  and  follow  its  procedures  that 
include: 

3.3.1  Determining  its  composition  (names 
and  qualifications  of  the  memben  and  the 
authority  under  which  the  committee  is 
established). 

3.3.2  Scheduling,  notifying  its  memben 
of,  and  conducting  its  meetings. 

3.3.3  Conducting  initial  and  continuing 
review  of  trials. 

3.3.4  Determining  the  frequency  of 
continuing  review. 

3.3.5  Providing  expedited  review  and 
approval/fevorable  opinion  of  trials  involving 
no  more  than  minimal  risk  or  of  change(s) 
not  increasing  the  risk  for  a  trial  for  which 


approval/fevorable  opinion  was  provided  by 
the  IRB/IEC 

3.3.6  Prohibiting  admission  of  siibjects  to 
a  trial  before  the  IRB/IEC  issues  its  written 
approvaiyfevorable  opinion  of  the  trial. 

3.3.7  Prohibiting  initiation  of  changes  in 
the  protocol  without  prior  IRB/IEC  approval/ 
fevorable  opinion  of  an  appropriate 
amendment,  except  when  necessary  to 
eliminate  immediate  hazards  to  the  human 
subjects  or  when  the  change  involves 
logistical  or  administrative  aspects  of  the  trial 
(e.g.  change  in  monitor,  phone  number). 

3  3.8    Providing  that  the  investigator 
promptly  reports  to  the  IRB/IEC: 

(a)  Changes  In  a  trial  implemented  to 
eliminate  immediate  hazards  to  the  trial 
subjects. 

(b)  Changes  affecting  significanUy  the 
conduct  of  the  trial,  and/or  increasing  the 
risk  to  subjects. 

(c)  All  serious  and  unexpected  adverse 
drug  reactions  (ADR's). 

(d)  New  information  that  may  affect 
adversely  the  safety  of  the  subjects  or  the 
conduct  of  the  trial. 

3.3.9    Ensuring  that  the  IRB/IEC  prompUy 
notify  in  writing  the  investigator/institution 
concerning: 

(a)  its  trial-related  decisions. 

(b)  The  reasons  for  its  decisions. 

(c)  Procedures  for  appeal  of  its  decisions. 

3.4    Records 

Where  required  by  applicable  regulation, 
the  IRB/IEC  should  retain  all  relevant  records 
(e.g..  written  procedures,  memberahip  lists, 
submitted  documents,  minutes  of  meetings, 
and  correspondence)  for  a  period  of  at  least 

3  yean  after  completion  of  the  trial  and  make 
them  available  upon  request  from  the 
regulatory  authorify(ies). 

Written  procedures  and  memberahip  lists 
should  be  made  available  up)on  request  from 
the  investigator(s),  and/or  the  sp>onsor(s), 
except  where  national  law  does  not  permit. 

4  INVESTIGATOR 

4.1     Investigator's  Qualifications  and 
Agreements 

4.1.1  The  investigators)  should  be 
qualified  by  education,  training,  and 
experience  to  assume  responsibility  for  the 
propter  conduct  of  the  trial,  should  meet  all 
the  qualifications  required  by  the  applicable 
regulatory  requirements,  and  should  provide 
evidence  of  such  qualifications  throi^  up- 
to-date  curriculum  vitae  and  other 
credentials. 

4.1.2  The  investigator  should  be 
thoroughly  familiar  with  the  appropriate  use 
of  the  investigational  product(s),  as  described 
in  the  protocoi/amen(iment(s),  in  the  current 
Investigator's  Brochure,  in  other  information 
sources  provided  by  the  sjxjnsor,  and  in  the 
available  literature 

4.1.3  The  investigator  should  be  aware  of, 
and  should  comply  with,  GCP  and  the 
applicable  regulations. 

4.1.4  The  investigator/institution  should 
permit  monitoring  and  auditing  by  the 
sponsor,  and  insptecting  by  the  appropriate 
regulatory  authorities. 

4.1.5  The  investigator  should  maintain  a 
written  record  of  appropriately  qualified 
penons.  delegated  to  assume  specified 
investigator  trial  responsibilities. 
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4.2  AdequatB  Resources 

4.2. 1  The  investigator  should  be  able  to 
dononstrate  (e.g.,  based  on  retrospective 
data)  a  potential  for  recruiting  the  required 
niunber  of  suitable  subjects  within  the  agreed 
recruitment  period. 

4.2.2  The  investigator  should  have 
sufficient  time  to  properly  conduct  and 
aomplete  the  trial  within  the  agreed  trial 
period. 

4.2.3  To  conduct  the  trial  properly  and 
safely,  the  investigator  should  have  available 
an  adequate  nimiber  of  qualified  staff  and 
adequate  fodlities  for  the  foreseen  duration 
of  the  trial. 

4.2.4  The  investigator  should  ensure  that 
all  persons  assisting  with  the  trial  are 
adequately  informed  about  the  protocol/ 
amendmentfs),  the  investigational  product(s), 
and  their  trial-related  responsibilities. 

4.3  Medical  Care  of  Trial  Subjects 

4.3.1  A  qualified  physician  (or  dentist, 
when  appropriate),  who  is  an  investigator  or 
a  subinvestigator  for  the  trial,  should  be 
responsible  for  all  trial-related  medical  (or 
dental)  decisions. 

4.3.2  For  the  duration  of  a  subject's 
participation  in  a  trial,  the  investigator 
should  ensure  that  adequate  medical  care  (or 
dental  care,  when  appropriate)  is  made 
available  to  the  subject  for  trial-related 
illness(es)/adver8e  event(s).  The  investigator 
should  inform  the  subject  when  medical  care 
is  needed  for  intercurrent  illnes8(es)  of  which 
the  investigator  becomes  aware.  Following  a 
subject's  participation  in  a  trial,  the 
investigator  should  ensure  that  adequate 
medical  care  is  provided  for  any  adverse 
events,  including  clinically  significant 
laboratory  values,  related  to  the  trial. 

4.3.3  It  is  recommended  that  the 
investigator  inform  the  subject's  primary 
physician,  when  there  is  one,  with  the 
subject's  consent,  about  the  participation  in 
the  trial. 

4.3.4  Although  a  subject  is  not  obliged  to 
give  his/her  reason(s)  for  withdrawing 
prematurely  from  a  trial,  the  investigator 
should  make  a  reasonable  effort  to  ascertain 
the  reason(s),  while  fully  respecting  the 
subject's  rights. 

4.4  Conununication  With  IBB/TEC 

4.4.1  Before  initiating  a  trial,  the 
investigator  should  have  written  and  dated 
approvaiy&vorable  opinion  from  the  IRB/IEC 
fior  the  trial  protocoiyamendment(s),  %vritten 
informed  consent  form,  consent  form 
updates,  subject  recruitment  procedures  (e.g., 
advertisements),  and  written  information  to 
be  provided  to  subjects. 

4.4.2  Except  where  national  law  does  not 
permit,  the  investigator  also  should  obtain 
approval/favorable  opinion  from  the  IRB/IEC 
far  the  trial-related  costs  and  payments  (see 
3.1.«.  5.9. 5.11). 

4.4.3  As  part  of  the  investigator's  written 
applicatioo   -  *Jie  IRB/IEC,  the  investigator 
should  provide  the  IRB/IEC  with  a  current 
copy  of  the  Investigator's  Brochure.  If  die 
updated  Investigator's  Brochure  contains 
important  updates  on  safety  Information  and 
cliiiical  trial  analyses,  the  investigator  should 
supply  a  copy  to  the  IRB/IEC 

4.4.4  During  the  trial  the  investigator 
should  provide  to  the  IRB/IEC  all  documents 


subject  to  review  (see  3.1.%  3.1.5,  3.1.7. 3.3.8, 
4.10,4.11). 

4.5  Compliance  with  Protocol/ 
AmendmenUs) 

4.5.1  The  investigator/institution  should 
conduct  the  trial  in  compliance  with  the 
protocol/amendment(s)  agreed  to  by  the 
sponsor,  and  the  IRB/IEC  and,  if  required,  by 
the  appropriate  authority(ies).  The 
investigator/institution  and  the  sponsor 
should  sign  the  protocol/amendraent(s),  or  an 
alternative  contract,  to  confirm  agreement 

4.5.2  The  investigator  should  not 
implement  any  changes  in  a  trial  without 
agreement  by  the  sponsor  and  prior  review  or 
expedited  review  by  the  IRB/IEC.  and 
without  documented  approval/favorable 
opinion  of  an  appropriate  amendment, 
except  when  the  change  involves  logistical  or 
administrative  aspects  of  the  trial. 

4.5.3  The  investigator,  or  person 
designated  by  the  investigator,  should 

>  dociunent  and  explain  any  deviation  from 
the  approved  protocol/amendment(s). 

4.5.4  The  investigator  may  implement  a 
deviation,  where  necessary,  to  eliminate  an 
inunediate  hazard(s)  to  trial  subjects  without 
prior  IRB/IEC  approval/favorable  opinion.  As 
soon  as  possible,  the  implemented  deviation, 
the  reasons,  and,  if  appropriate,  the  proposed 
protocol  amendment(8)  should  be  submitted: 
(1)  to  the  IRB/IEC  for  review  and  approval/ 
favorable  opinion,  (2)  to  the  sponsor  for 
agreement,  and,  if  required,  (3)  to  the 
appropriate  authority(ies). 

4.6  Investigational  Product(s) 

4.6.1  Responsibility  for  investigational 
product(s)  accountability  at  the  trial  site(s) 
rests  with  the  investigator. 

4.6.2  Where  allowed/required,  the 
investigator  may/should  assign  some/all  of 
the  investigator's  duties  for  investigational 
product(s)  accountability  at  the  trial  site(s)  to 
an  appropriate  pharmacist. 

4.6.3  The  investigator  should  ensure  that 
the  investigational  product(s)  are  used  only 
in  accordance  with  the  approved  protocol/ 
amendment(s). 

4.6.4  The  investigator,  or  a  person 
designated  by  the  investigator,  should  clearly 
explain  the  correct  use  of  the  investigational 
product(s)  to  each  subject  and  should  check, 
at  each  subject  visit,  that  the  subject  is  using 
the  product(s)  properly. 

4.6.5  The  investigator  and/or  pharmacist 
should  maintain  records  of  the  product's 
delivery  to  the  trial  site,  the  inventory  at  the 
site,  the  use  by  each  subject,  and  the  return 
to  the  sfmnsor  or  alternative  disposition  of 
unused  product(s).  These  records  should 
include  dates,  quantities,  batch/serial 
numbers,  expiration  dates  (if  applicable),  and 
the  unique  code  ntmtibers  assigned  to  the 
investigational  product(s)  and  trial  subjects. 
Investigators  should  maintain  records  that 
document  adequately  that  the  subjects  were 
provided  the  doses  specified  by  the  protocol/ 
amendment(s)  and  reconcile  all 
investigational  product(s)  received  from  the 
sponsor. 

4.6.6  The  investigational  product(8) 
should  be  properly  and  safely  stored  in 
accordance  with  applicable  regulatoiy 
requirement(s). 


4.7  Bandomization  Procedures 

The  investigator  should  follow  the  trial's 
randomization  procedures,  if  any,  and  should 
ensure  that  the  code  is  broken  only  in 
accordance  with  the  protocol.  If  the  trial  is 
blinded,  the  investigator  should  document 
and  explain  any  unblinding  of  the 
investigational  product(s)  promptly  to  the 
sponsor. 

4.8  Informed  Consent  of  Trial  Subjects 

4.8.1  In  obtaining  and  documenting 
informed  consent,  the  investigator  should 
comply  with  the  applicable  regulatory 
requirement(s],  and  should  adhere  to  GCP 
and  to  the  ethical  principles  that  have  their 
origin  in  the  Declaration  of  Helsinki.  Prior  to 
the  beginning  of  the  trial,  the  investigator 
should  have  the  IRB/IEC's  written  approval/ 
favorable  opinion  of  the  written  informed 
consent  form  and  written  information  to  be 
provided  to  subjects. 

4.8.2  The  written  informed  consent  form 
and  written  information  to  be  provided  to 
subjects  should  be  revised  whenever  new 
information  becomes  available  that  may  be 
relevant  to  the  subject.  Any  revised  written 
informed  consent  form,  and  written  trial 
information  should  receive  the  IRB/IEC's 
approval/favorable  opinion  in  advance  of 
use. 

4.8.3  Neither  the  investigator,  nor  the 
trial  staff,  should  coerce  or  unduly  influence 
a  subject  to  participate  or  to  continue  to 
participate  in  a  trial. 

4.8.4  None  of  the  oral  and  written 
information  concerning  the  trial,  including 
the  written  informed  consent  form,  should 
contain  any  language  that  causes  the  subject 
or  the  subject's  legally  acceptable 
representative  to  waive  or  to  appear  to  waive 
any  legal  rights,  or  that  releases  or  appears 

to  release  the  investigator,  the  institution,  the 
sponsor,  or  their  agents  from  liability  for 
negligence. 

4.8.5  The  investigator,  or  a  person 
designated  by  the  investigator,  should  fully 
inform  the  subject  or,  if  the  subject  is  unable 
to  provide  informed  consent,  the  subject's 
legally  accepUble  representative,  of  all 
pertinent  aspects  of  the  trial  including  the 
written  information  as  approved/ received 
favorable  opinion  from  the  IRB/IEC. 

4.8.6  The  language  used  in  the  oral  and 
written  information  about  the  trial,  including 
the  written  informed  consent  form,  should  be 
nontechnical  and  should  be  understandable 
to  the  subject  or  the  subject's  legally 
acceptable  representative. 

4.8.7  Before  informed  consent  is  given, 
the  investigator,  or  a  person  designated  by 
the  investigator,  should  provide  the  subject 
or  the  subject's  legally  acceptable 
representative  ample  time  to  decide  and 
opportunity  to  inquire  about  details  of  the 
trial.  All  questions  about  the  trial  should  be 
answered  to  the  satisfaction  of  the  subject  at 
the  subject's  legally  acceptable 
representative. 

4.8.8  Prior  to  participation  in  the  trial,  the 
written  informed  consent  form  should  be 
signed  and  personally  dated  by  the  subject, 
or  the  subject's  legally  acceptable 
representative,  and  by  the  person  who 
conducted  the  informed  consent  discussion. 

4.8.9  If  the  subject  or  the  subject's  legally 
acceptable  representative  is  unable  to  read. 
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an  impwtial  witoess  should  be  present 
during  the  entire  informed  consent 
discussion.  After  the  written  informed 
consent  form  is  read  to  the  subject  and  orally 
consented  to,  and  signed  and  personally 
dated  by  the  subject,  if  capable  of  doing  so, 
or  dw  sut^act's  legally  acceptable 
representative,  the  witness  should  also  sign 
and  personally  date  the  consent  form, 
attesting  that  informed  consent  was  freely 
given  by  the  subject  or  the  subject's  legally 
acceptable  representative. 

4.8.10    Both  the  informed  consent 
disctission  and  the  written  informed  consent 
foaa  should  include  clear  explanations  of  the 
following: 

(a)  The  trial  involves  research. 

(b)  The  purpose  of  the  trial. 

(c)  The  trial  treatinent(s). 

(d)  The  trial  procedures  to  be  followed, 
including  all  invasive  procedures. 

(e)  The  subject's  responsibilities. 

(f)  Those  trial  features  that  are 
experimental. 

(g)  The  reasonably  foreseeable  risks  or 
inconveniences  to  the  subject. 

(h)  The  reasonably  expected  benefits. 
When  there  is  no  intended  clinical  benefit  to 
the  subject,  the  subject  should  be  made  aware 
of  this. 

(i)  The  alternative  procedure(s)  or  course(s) 
of  treatment  that  may  be  available  to  the 
subject,  and  their  potential  benefits  and  risks. 

Q)  The  compensation  and/or  treatment 
available  to  the  subject  in  the  event  of  trial- 
related  injury. 

(k)  The  anticipated  prorated  payment,  if 
any,  to  the  subject  for  participating  in  the 
trial. 

(1)  The  anticipated  expenses,  if  any,  to  the 
subject  for  participating  in  the  trial. 

(m)  That  the  subject's  {>articipation  in  the 
trial  is  voluntary  and  the  subject  may  refuse 
to  participate  or  withdraw  from  the  trial,  at 
any  time,  without  penalty  or  loss  of  benefits 
to  which  the  subject  is  otiierwise  entitled. 

(n)  That  the  monitors),  the  auditor(s),  the 
IRB/IEC,  and  the  regulatory  authority(ies) 
will  be  granted  direct  access  to  the  subject's 
original  medical  records  for  verification  of 
clinical  trial  procedures  and/or  data  without 
violating  the  confidentiality  of  the  subject  to 
the  extent  permitted  by  the  applicable  laws 
and  regulations  and  that,  by  signing  a  vmtten 
informed  consent  form,  the  subject  or  the 
subject's  legally  acceptable  representative  is 
authorizing  such  access. 

(o)  That  confidentiality  of  records  that 
identify  the  subject  will  be  maintained  and 
will  not  be  made  publicly  available  to  the 
extent  {>ermitted  by  the  applicable  laws  and/ 
or  regulations. 

(p)  That  the  subject  or  the  subject's  legally 
acceptable  representative  will  be  informed  in 
a  timely  manner  if  information  becomes 
available  that  may  be  relevant  to  the  subject's 
participation  in  the  trial. 

(q)  Ilie  person(s]  to  contact  for  further 
information  regarding  the  trial  and  the  rights 
of  trial  subjects,  and  whom  to  contact  in  the 
event  of  trial-related  injury. 

(r)  The  circumstances  under  which  the 
subject's  pariicipation  in  the  trial  may  be 
terminated  without  the  subject's  consent. 

(s)  The  expected  duration  of  the  subject's 
participation  in  the  trial. 


(t)  The  approximate  number  of  subjects 
involved  in  the  trial. 

4.8.11  The  subject  or  the  subject's  legally 
acceptable  representative  should  receive  a 
copy  of  the  signed  and  dated  written 
informed  consent  form  and  signed  and  dated 
consent  fcnm  updates,  and  a  copy  of  the 
written  trial  information  to  be  provided  to 
subjects  and  its  amendment(s). 

4.8.12  To  the  extent  that  a  minor  child  is 
capable  of  understanding  and  granting 
informed  consent,  the  minor  should  give 
consent  and.  in  addition  to  the  minor's 
legally  acceptable  representative,  the  minor 
should  sign  and  personally  date  the  wrritten 
informed  consent  form  if  die  minor  is 
capable  of  doing  so. 

4.8.13  In  a  nontherapeutic  trial  (i.e., 
when  there  is  no  anticipated  direct  clinical 
benefit  to  the  subject),  consent  should  always 
be  given  by  the  subject  and  the  written 
consent  form  should  be  signed  and 
personally  dated  by  the  subject. 

4.8.14  Where  prior  consent  of  the  trial 
subject  is  not  possible,  the  protocol 
submitted  to  the  IRB/IEC  may  provide  that 
such  consent  need  not  be  obtained  and  that 
only  the  consent  of  the  subject's  legally 
acceptable  representative,  if  present,  should 
be  solicited.  Absence  of  the  subject's  legally 
acceptable  representative  should  require 
other  measures  that  are  described  in  the 
protocol  to  ensure  compliance  with 
applicable  regulatory  requirements.  The  trial 
subject  or  the  subject's  legally  acceptable 
representative  should  be  informed  as  soon  as 
possible  and  consent  should  be  requested. 

4.9  Records  and  Reports 

4.9.1  The  source  docimients  should 
support  the  data  reported  on  the  CRF,  should 
identify  the  trial,  and  should  document  the 
dates  of  the  subject's  participation. 

4.9.2  The  investigator  should  ensure  the 
accuracy,  completeness,  legibility,  and 
timeliness  of  the  data  reported  to  the  sponsor 
in  the  CRF's  and  in  all  required  rejxjrts. 

4.9.3  Any  correction  to  a  CRF  should  not 
obscure  the  original  entry;  this  applies  to 
both  written  and  electronic  corrections  (see 
5.18.5(n)).  Sponsors  should  provide  guidance 
to  investigators  or  the  investigatore' 
designated  representatives  on  making  such 
corrections.  Sponsors  should  have  written 
procedures  to  assure  that  changes  made  by 
sponsor's  designated  representatives  in  CRFs 
are  necessary,  documented  by  an  audit  trail, 
and  endorsed  by  the  investigator. 

4.9.4  The  investigator/institution  should 
maintain  the  trial  doomients  as  specified  in 
the  ICH  Guideline  for  "Essential  Documents 
for  the  Conduct  of  a  Clinical  Trial,"  and  as 
required  by  the  applicable  regulatory 
requirements.  The  investigator/institution 
should  take  measures  to  prevent  accidental 
or  premature  destruction  of  records, 
including  the  subject's  original  medical 
records  and  accoimtability  records  for  the 
investigational  product(s). 

4.9.5  Where  there  are  no  applicable 
regulatory  requirements  that  require  the 
retention  of  the  essential  documents  for  at 
least  2  years  after  the  last  marketing 
application  approval  or  2  years  after  formal 
discontinuation  of  the  clinical  development 
of  the  investigational  product,  the 
investigator/institution  should  prevent 


accidental  or  premature  destruction  of 
records  for  the  period  specified  in  the 
agreement  with  the  sponsor,  which  should  be 
at  least  as  long  as  indicated  above. 

4.9.6    Upon  request  of  the  monitor, 
auditor,  IRB/IEC,  or  regulatory  authority,  the 
investigator/institution  should  make 
available  for  direct  access  all  requested  trial- 
related  records. 

4.10  Progress  Reports 

4.10.1  The  investigator  should  routinely 
submit  written  svunmaries  of  the  status  of  the 
trial  to  the  IRB/IEC.  These  reports  should  be 
submitted  annually  or  more  frequentiy  if 
required  by  tiie  IRB/IEC 

4.10.2  The  investigator  should  promptly 
provide  written  reports  to  the  sponsor  and 
the  IRB/IEC  (see  3.3.8)  on  any  problems, 
changes,  or  occurrences  affecting  the  conduct 
of  the  trial,  and/or  increasing  the  risk  to 
subjects. 

4.11  Safety  Reporting  ' 

4.11.1  All  serious  adverse  events  (SAE's) 
should  be  reported  immediately  to  the 
sponsor  unless  the  protocol  or  other 
document  (e.g..  Investigator's  Brochure) 
identifies  certain  expected  SAE's  as  not 
needing  inunediate  reporting.  This 
immediate  reporting  should  be  followed 
promptiy  by  detailed,  written  reports,  which 
should  identify  subjects  by  unique  code 
nimibers  assigned  to  the  trial  subjects  instead 
of  by  the  subjects'  names,  personal 
identification  numbers,  and/or  addresses. 
The  investigator  should  also  comply  with 
local  regulatory  requirements  related  to  the 
reporting  of  unexpected  serious  adverse  drug 
reactions  to  the  regulatory  authority(ies)  and/ 
or  the  IRB/IEC 

4.11.2  In  addition,  those  adverse  events 
and/or  laboratory  abnormalities,  which  are 
identified  in  the  protocol/amendment(s]  as 
critical  to  safety  evaluations,  should  be 
reported  to  the  sp)onsor  according  to  the 
reporting  requirements  and  within  the  time 
periods  that  are  specified  by  the  sponsor  in 
the  protocol/amendments. 

4.11.3  For  all  reported  deaths,  the 
investigator  should  supply  the  sponsor  and, 
where  required,  the  IRB/IEC  with  relevant 
information  including  autopsy  reports  and 
terminal  medical  reports. 

4.12  Trial  Termination  or  Suspension 

4.12.1  If  the  trial  is  terminated  or 
suspended  by  the  investigator  without  prior 
agreement  of  the  sponsor,  the  investigator 
should  inform  the  institution  where 
applicable  and  the  investigator/ institution 
should  provide  prompUy  to  the  sponsor  and 
the  IRB/IEC  a  detailed  explanation  of  the 
termination/suspension. 

4.12.2  If  the  trial  is  terminated/suspended 
by  the  sponsor,  the  investigator  should 
provide  promptiy  to  the  IRB/IEC  and  the 
institution,  where  required,  a  detailed 
explanation  of  the  termination/ suspwnsion. 

4.12.3  If  the  IRB/IEC  terminates  or 
suspends  a  trial,  the  investigator  should 
immediately  notify  the  sponsor  and  provide 
the  sponsor  with  a  detailed  written 
explanation  of  the  termination/suspension. 
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5.  SPONSOR 

5. 1    Quality  Assurance  and  Quality  Control 

5.1.1  The  sponsor  is  responsible  for 
implementing  and  maintaining  quality 
assurance  and  quality  control  systems  %vith 
written  SOP'S  to  ensure  that  trials  are 
conducted  and  data  are  generated, 
documented  (recorded),  and  reported  in 
compliance  with  the  protocol(s),  GCP,  and 
the  ^jplicable  regulatory  requirements. 

5.1.2  The  sponsor  is  responsible  for 
securing  agreement  from  all  involved  parties 
to  ensure  the  availability  of  all  trial-related 
sites  and  source  data/documents,  and  reports 
for  the  purpose  of  monitoring  and  auditing 
by  the  sponsor,  and  inspecting  by  domestic 
and  foreign  regulatory  authorities. 

5.1.3  Quality  control  should  be  applied  to 
each  stage  of  data  handling  to  ensure  that  all 
data  are  reliable  and  have  been  [Mocessed 
con«ctly. 

5.1.4  Agreements,  made  by  the  sponsor 
with  the  investigator/institution  and  any 
other  parties  involved  Mrith  the  clinical  trial, 
should  be  in  writing,  as  part  of  the  protocol 
or  a  written  contract,  to  assure  the  quality  of 
the  trial-related  activities. 

5.2  Contract  Research  Organization  (CRO) 

5.2.1  A  ipoosar  may  transfer  any  or  all  of 
the  sponaor's  trial-related  responsibilities  to 
a  CSO.  However,  the  ultimate  responsibility 
for  the  quality  and  integrity  of  the  trial  data 
should  always  reside  with  the  sponsor.  The 
sponsor  should  enstire  that  the  CRO  has  and 
implements  quality  assurance  and  quality 
control. 

5.2.2  Each  trial-related  responsibility  that 
is  transfierTed  to  and  assumed  by  a  CRO 
should  be  specified  in  a  written  contract 

5.2.3  All  trial-related  responsibilities  not 
specifically  transferred  to  and  assumed  by  a 
CRO  should  be  considered  to  be  retained  by 
the  sponsor. 

5.2.4  All  references  to  a  sponsor  in  this 
guideline  also  apply  to  a  CRO  to  the  extent 
that  a  CRO  has  assiimed  the  trial-related 
responsibilities  of  a  sponsor. 

5.3  Medical  Expertise 

The  sponsor  should  designate 
appropriately  qualified  medical  personnel, 
who  are  readily  available  to  advise  on  trial- 
related  questions  or  problems.  If  necessary, 
outside  con8ultant(s]  may  be  appointed  for 
this  purpose. 

5.4  Trial  Design 

5.4.1  The  sponsor  should  utilize  qualified 
experts  (e.g.,  biostatisticians,  clinical 
pharmacologists,  and  physicians)  as 
appropriate,  throughout  all  stages  of  the  trial 
procesa,  from  deaigning  the  protocol  and 
CRFs  and  planning  the  analysis  to  analyzing 
and  preptzing  interim  and  final  clinical  brial 
reports. 

5.4.2  See  Chaptn  6  "Clinical  Trial 
Protocol  and  Protocol  Amendment(s),"  and 
the  KH  Guideline  for  "Structure  and  Content 
of  Clinical  Study  Reports,"  and  other 
appropriate  ICH  guidance  on  trial  design  and 
protocols. 

5.5  Trial  Management.  Data  Handling,  and 
Recordkeeping 

5.5.1    The  sponstv  should  utilize 
appropriatBly  qualified  individuals  to 


supervise  the  overall  conduct  of  the  trial,  to 
handle  the  data,  to  verify  the  data,  to  conduct 
the  statistical  analyses,  and  to  prepare  the 
trial  reports. 

5.5.2  When  tising  electronic  trial  data 
handling  and/or  remote  electronic  trial  data 
systems,  the  sponsor  should: 

(a)  Ensure  that  only  validated  data 
processing  systems  are  used. 

(b)  Maintain  SOP's  for  using  these  systems. 

(c)  Ensure  that  the  systems  are  designed  to 
allow  data  changes  without  any  deletion  of 
entered  data  (i.e.,  maintain  an  audit  trail). 

(d)  Maintain  a  security  system  that 
prevents  unauthorized  access  to  the  data. 

(e)  Maintain  a  list  of  the  individuals  who 
are  authorized  to  make  data  changes. 

(f)  Maintain  adequate  backup  of  the  data. 

(g)  Safeguard  the  blinding,  if  any. 

5.5.3  The  sponsor  should  ensure  the 
greatest  possible  accuracy  when  processing 
data.  If  data  are  transformed  during 
processing,  it  should  always  be  possible  to 
compare  the  original  data  and  observations 
with  the  processed  data. 

5.5.4  The  sponsor  should  use  an 
unambiguous  subject  code  that  enables 
identification  of  all  the  data  reported  fin'  each 
subject 

5.5.5  The  spwnsor,  or  other  owners  of  the 
data,  should  retain  all  of  the  sponsor-specific 
essential  documents  pertaining  to  the  trial. 
(See  ICH  Guideline  for  "Essential  Documents 
for  the  Conduct  of  a  Clinical  Trial.") 

5.5.6  The  sponsor  should  retain  all 
sponsor-specific  essential  documents  in 
conformance  with  the  applicable  regulatory 
requirementts)  of  the  country(ies)  where  the 
product  is  approved,  and/or  where  the 
sponsor  intends  to  apply  for  approval(s). 

5.5.7  If  the  sponsor  discontinues  the 
clinical  development  of  an  investigational 
product  for  any  or  all  indications,  routes  of 
administration,  or  dosage  forms,  the  sponsor 
should  maintain  all  sponsor-specific 
essential  documents  for  at  least  2  years  after 
formal  discontinuation  or  in  conformance 
with  the  applicable  regulatory 
requirement(s). 

5.5.8  If  the  sponsor  discontinues  the 
clinical  development  of  an  investigational 
product,  the  sponsor  should  notify  all  the 
trial  investigators  and  all  the  appropriate 
regulatny  authorities. 

5.5.9  Any  transfer  of  ownership  of  the 
data  should  be  reported  to  the  appropriate 
authority(ies),  as  required  by  the  applicable 
regulatory  requirement(s). 

5.5.10  Where  there  are  no  applicable 
regulatory  requirement(s)  that  require  the 
investigator/institution  to  retain  the  trial- 
related  essential  documents  for  at  least  2 
years  after  the  last  marketing  application 
approval  or  2  years  after  formal 
discontinuation  of  the  clinical  development 
of  the  investigational  product  for  any  or  all 
indications,  routes  of  administration,  or 
dosage  forms,  it  is  reconunended  that  the 
sponsor  agree  with  the  investigator/ 
institution  to  prevent  accidental  or  premature 
destruction  of  the  essential  documents,  for  a 
period,  which  should  be  at  least  as  long  as 
indicated  above. 

5.6    Investigator  Sdection 

5.6.1    The  sponsor  is  responsible  fior 
selecting  the  investigatoi<s)/institution(s). 


The  sponsor  should  select  the  investigatorts) 
who  is/are  qualified  by  training  and 
experience  to  conduct  the  trialfs)  and  have 
adequate  resources  (see  4.1,  4.2).  If 
coordinating  committees  and/or  selection  of 
coordinating  investigatorfs)  are  appropriate 
in  multicenter  trials,  the  organization  and/or 
selection  is  the  sponsor's  responsibilify. 

5.6.2  Before  entering  an  agreement  with 
an  investigator/institution  to  conduct  a  trial, 
the  sponsor  should  provide  the 
inve8tigator<s)/institution(s)  with  the 
protocol  and  an  up-to-date  Investigator's 
Brochure,  and  should  provide  sufficient  time 
for  the  investigator/institution  to  review  the 
protocol  and  the  information  provided. 

5.6.3  The  sponsor  should  obtain  the 
investigator's/institution's  agreement  to 
conduct  the  trial  in  compliance  with  the 
agreed  to  andyor  approved  protocol/ 
amendment(s),  and  with  GCP  and  the 
applicable  regulatory  requirementts),  and  to 
accept  procedures  for  data  recording/ 
reporting,  monitoring,  auditing,  and 
inspecting.  The  sponsor  and  the  investigator/ 
institution  should  sign  the  protocol/ 
amendment(s),  or  an  alternative  document,  to 
confirm  this  agreement. 

5.7  Allocation  of  Responsibilities 
Prior  to  initiating  a  trial,  the  sponsor 

should  define,  establish,  and  allocate  all  trial- 
related  responsibilities  to  either  the  sponsor, 
investigatorfs),  and/or  other  parties. 

5.8  Compensation  to  Subjects  and 
Investigators 

5.8.1  If  required  by  the  applicable 
regulatory  requirement(s),  the  sponsor  should 
provide  insurance  or  should  indemnify  (legal 
and  financial  coverage)  the  investigator/ 
institution  against  claims  arising  from  tha 
trial,  except  for  claims  that  arise  from 
malpractice  and/or  negligence. 

5.8.2  The  sponsor's  policies  and 
procedures  should  address  the  costs  of 
treatment  of  trial  subjects  in  the  event  of 
trial-related  injuries  in  accordance  %vith  the 
applicable  regulatory  requirement(s). 

5.8.3  When  trial  subjects  receive 
compensation,  the  method  and  manner 
should  comply  with  applicable  regulatory 
requirement(s). 

5.9  Financing 

Except  where  national  law  does  not  permit, 
the  financial  aspects  of  the  trial  should  be 
documented  as  an  agreement  between  the 
sponsor  and  the  investigator/institution,  and 
should  be  reviewed  by  die  IRB/IEC  and  by 
the  appropriate  authority(ies)  to  evaluate  if 
remuneration  is  not  coercive  (see  3.1.8, 
4.4.2). 

5. 10  Notification/Submission  to  Regulatory 
Authority(ies) 

BefcMB  initiating  the  clinical  triaUs),  the 
sponsor  (or  the  sponsor  and  the  investigator), 
if  required  by  the  applicable  regulatory 
requirement(s)  should  submit  any  required 
application(s)  to  the  appropriate 
authority(ies)  for  review,  acceptance,  and/or 
permission  (as  required  by  the  applicable 
regulatory  requirement(s)]  to  begin  the 
trial(s).  Any  notification/submission  should 
be  dated  and  contain  sufficient  information 
to  identify  the  protocol/amendment(s). 
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5.11    Confirmation  of  Review  by  IRB/IEC 

5.11.1  The  sponsor  should  obtain  &t)m 
each  investigator 

(a)  The  name  and  address  of  the 
investigator's  IRB/IEC 

(b)  Statement  fix>m  the  IRB/IEC  that  it 
complies  with  GCP  and  the  applicable  laws 
and  regulations. 

(c)  Documented  IRB/IEC  approval/ 
fevorable  opinion  and,  where  required,  a 
current  copy  of  protocol/amendment(8), 
written  informed  consent  forms,  and  written 
information  to  be  provided  to  subjects, 
subject  recruiting  procedures,  cfocuments 
related  to  payments  and  compensation 
available  to  the  subjects,  and  any  other 
documents  that  the  IRB/IEC  may  require. 

5.11.2  If  the  IRB/IEC  conditions  its 
approval/favorable  opinion  of  the  protocol 
and/or  amendment(s),  written  informed 
consent  form,  written  information  to  be 
provided  to  subjects  and  other  procedures 
upon  modifications,  the  sponsor  should 
obtain  horn  the  investigator 

(a)  A  copy  of  the  modification(s)  as 
approved/received  favorable  opinion  by  the 
IRB/IEC 

(b)  Doomientation  that  the  modification(s) 
was/were  approved/received  favorable 
opinion  by  the  IRB/IEC  and  the  date  of  the 
IRB/IEC's  approval/ favorable  opinion. 

5.11.3  The  sponsor  should  obtain 
documentation  and  dates  of  any  reapprovals/ 
re-evaluations  with  favorable  opinion,  and  of 
any  withdrawals  or  suspensions  of  approval/ 
favorable  opinion. 

5.12  Information  on  Investigational 
Produces} 

5.12.1  When  planning  trials,  the  sponsor 
should  ensure  the  availability  of  sufficient 
safety  and  efficacy  data  for  the  product(s), 
including  the  available  data  frnm 
investigations  and/or  marketing  worldwide. 
Sufficient  safety  and  efficacy  data  from 
nonclinical  studies  and/or  clinical  trials 
should  be  available  to  justify  human 
exposure  by  the  route,  at  the  dosages,  and  for 
the  duration  proposed  to  be  studied  during 
the  trial  and  should  be  appropriate  to  the 
phase,  type,  and  target  population  of  the 
proposed  trial. 

5.12. 2  The  sponsor  should  update  the 
Investigator's  Brochure  as  significant  new 
information  becomes  available.  (See  ICH 
Guideline  for  "Investigator's  Brochure.") 

5.13  Manufacturing,  Packaging.  Labeling, 
and  Coding  Investigational  Productls) 

5.13.1  The  sponsor  should  ensure  that  the 
investigational  product(s)  (including  active 
comparators  and  placebo,  if  applicable)  is 
characterized  as  appropriate  to  the  stage  of 
development  of  the  product(s),  manufactured 
in  accordance  with  any  applicable  GMP.  and 
coded  and  labeled  in  a  manner  that  protects 
the  blinding,  if  applicable.  In  addition,  the 
labeling  should  comply  with  applicable 
regulatory  requirement (s). 

5.13.2  The  sponsor  should  determine,  for 
the  investigational  product(s),  acceptable 
storage  temperatures,  storage  times, 
reconstitution  fluids  and  procedures,  and 
devices  for  product  infusion,  if  any.  The 
sponsor  should  inform  all  involved  parties 
(e.g..  monitors,  investigators,  pharmacists, 
storage  managers)  of  these  determinations. 


5.13.3  The  investigational  product(s) 
should  be  packaged  to  prevent  contamination 
and  unacceptable  deterioration  during 
transport  and  storage. 

5.13.4  In  blinded  trials,  the  coding  system 
for  the  investigational  product(s)  should 
include  a  mechanism  that  permits  rapid 
identification  of  the  product(s)  in  case  of  a 
medical  emergency,  but  does  not  permit 
undetectable  breaks  of  the  blinding. 

5.13.5  If  significant  formulation  changes 
are  made  in  the  investigational  or  comparator 
product  during  the  course  of  the  clinical 
development/trial,  the  results  of  additional 
studies  (e.g.,  stability,  comparative 
dissolution  rate,  comparative  bioavailability) 
demonstrating  that  these  changes  would  not 
be  expected  to  alter  the  pharmacokinetic 
profile  or  other  clinical  characteristics  of  the 
product  should  be  available  prior  to  the  use 
of  the  new  formulation  in  the  clinical  trial. 

5.14    Supplying  and  Handling 
Investigational  Produces) 

5.14.1  The  sponsor  is  responsible  for 
supplying  the  investigatorfs)  with  the 
investigational  product(s). 

5.14.2  The  sponsor  should  not  supply  an 
investigator  with  the  investigational 
product(s)  until  the  sponsor  obtains 
documentation  of  all  required  approvals  (e.g., 
IRB/IEC  and  authorities). 

5.14.3  The  sponsor  should  ensure  that 
written  procedures  include  the  requirements 
that  the  investigator/institution  follow  for  the 
handling  and  storage  of  investigational 
product(s)  for  the  trial  and  documentation 
thereof.  The  procedures  should  address 
adequate  and  safe  receipt,  handling,  storage, 
dispensing,  retrieval  of  unused  product  from 
subjects,  and  return  of  unused  investigational 
product(s)  to  the  sponsor  (or  alternative 
disposition  if  authorized  by  the  sponsor  and 
in  compliance  with  the  applicable  regulatory 
requirement(s)). 

5.14.4  The  sponsor  should: 

(a)  Ensure  timely  delivery  of 
investigational  product(s)  to  the 
investigators). 

(b)  Maintain  records  that  document 
shipment,  delivery,  receipt,  disposition, 
return,  and  destruction  of  the  investigational 
product(s).  (See  ICH  Guideline  for  "Essential 
Documents  for  the  Conduct  of  a  Clinical 
Trial.") 

(c)  Maintain  a  system  for  retrieving 
investigational  products  and  documenting 
this  retrieval  (e.g.,  for  deficient  product 
recall,  reclaim  after  trial  completion,  expired 
product  reclaim). 

(d)  Maintain  a  system  for  the  disposition  of 
unused  investigational  product(s)  and 
documenting  this  disposition. 

5.14.5  Where  GMP  does  not  apply  to 
investigational  product(s),  the  sponsor 
should: 

(a)  Take  steps  to  ensure  that  the 
investigational  product(s)  are  stable  over  the 
period  of  use. 

(b)  Maintain  sufficient  quantities  of  batch 
samples  of  the  investigational  product(s)  in 
order  to  reconfirm  specifications,  if  it  appears 
necessary,  and  maintain  records  of  batch 
sample  analyses  and  characteristics.  To  the 
extent  stability  permits,  batch  samples 
should  be  retained  either  until  the  statistical 
analyses  are  complete  or  as  required  by  the 


applicable  regulatory  requirement(s). 
whichever  represents  the  longer  retention 
period. 

5.15  Record  Access 

5.15.1  The  sponsor  should  ensure  that  it 
is  s[>ecified  in  the  protocol  that  the 
investigator(s)/iQ8titution(s)  provide  direct 
access  to  source  data/documents  for  trial- 
related  monitoring,  audits.  IRB/IEC  review, 
and  regulatoty  inspection. 

5.15.2  The  sponsor  should  verify  that 
each  subject  has  consented,  in  writing,  to 
direct  access  to  his/her  original  medical 
records  for  trial-related  monitoring,  audit, 
IRB/IEC  review,  and  regulatory  inspection. 

5.16  Safety  Information 

5.16.1  The  sponsor  is  responsible  for  the 
ongoing  safety  evaluation  of  the 
investigational  product(s). 

5.16.2  The  sponsor  should  promptly 
notify  all  concerned  investigators)/ 
institution(s)  and  the  regulatory 
authority(ies)  of  findings  that  could  affect 
adversely  the  safety  of  subjects,  impact  the 
conduct  of  the  trial,  or  alter  the  IRB/IEC's 
approval/favorable  opinion  to  continue  the 
trial. 

5.17  A  dverse  Drug  Reaction  Reporting 

5.17.1  The  sponsor  should  expedite  the 
reporting  to  all  concerned  investigators)/ 
in8titutions(s),  to  the  IRB(s)/IEC(s),  where 
required,  and  to  the  regulatory  authority(ies) 
of  all  adverse  drug  reactions  (ADR's)  that  are 
both  serious  and  unexpected. 

5.17.2  Such  expedited  reports  should 
comply  with  the  applicable  regulatory 
requirement(s)  and  with  the  ICH  Guideline 
for  "Clinical  Safety  Data  Management: 
Definitions  and  Standards  for  Exf>edited 
Reporting." 

5.17.3  The  sponsor  should  submit  to  the 
regulatory  authority(ies)  all  safety  updates 
and  periodic  reports,  as  required  by 
applicable  regulatory  requirement(s). 

5.18  Monitoring 

5.18.1  Purpose 

The  purposes  of  trial  monitoring  are  to 
verify  that: 

(a)  The  rights  and  well-being  of  human 
subjects  are  protected. 

(b)  The  reported  trial  data  are  accurate, 
complete,  and  verifiable  from  source 
documents. 

(c)  The  conduct  of  the  trial  is  in 
compliance  with  the  currently  approved 
protocol/amendment(s),  with  GCP,  and  with 
the  applicable  regulatory  requirement(s). 

5.18.2  Selection  and  Qualifications  of 
Monitors. 

(a)  Monitors  should  be  appointed  by  the 
sponsor. 

(b)  Monitors  should  be  appropriately 
trained,  and  should  have  the  scientific  and/ 
or  clinical  knowledge  needed  to  monitor  the 
trial  adequately. 

(c)  Monitors  should  be  thoroughly  familiar 
with  the  investigational  product(s),  the 
protocol/amendbment(s),  written  informed 
consent  form,  written  information  to  be 
provided  to  subjects,  GCP,  and  the  applicable 
regulatory  requirement(s). 

5.18.3  Number  of  Monitors 

The  sponsor  should  ensure  that  the  trials 
are  appropriately  monitored  at  the  trial  sites. 
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The  number  of  monitors  needed  to  ensure 
adequate  monitoring  of  a  trial  depends 
primarily  on  the  complexity  of  the  trial,  the 
number  and  locations  of  trial  sites,  and  the 
number  of  trial  subjects. 

5.18.4  Monitoring  Schedule 

The  monitor<s)  should  visit  the  trial  sitefs) 
before,  during,  and  after  the  trial.  The  on-site 
visits  should  be  frequent  enough  to  monitor 
the  trial  adequately. 

5.18.5  Monitor's  Responsibilities 

The  monitor<s]  should  ensure  that  the  trial 
is  conducted  and  documented  properly  by: 

(a)  Acting  as  the  main  line  of 
communication  between  the  sponsor  and  the 
investigator. 

(b)  Verifying  that  the  investigator  has 
adequate  qualifications  and  resources  (see 
4.1,  4.2,  5.6)  and  remain  adequate  throughout 
the  trial  period,  that  facilities,  including 
laboratories,  equipment,  and  staff,  are 
adequate  to  safely  and  properly  conduct  the 
trial  and  remain  adequate  throughout  the 
trial  period 

(c)  Verifying,  for  the  investigational 
productfs): 

(i)  That  storage  times  and  conditions  are 
acceptable,  and  that  supplies  are  sufficient 
throughout  the  trial. 

(jj)  That  the  investigational  product(s)  are 
supplied  only  to  subfects  who  are  eligible  to 
receive  it  and  at  the  protocol  specified 
doaa(s). 

liii)  That  subjects  are  provided  with 
necessary  instruction  on  properly  using, 
handling,  storing,  and  returning  the 
investigational  product(s). 

( jv)  That  the  receipt,  use,  and  return  of  the 
investigational  product(s)  at  the  trial  sites  are 
controlled  and  documented  adequately. 

(v)  That  the  disposition  of  uniued 
investigational  product(s)  at  the  trial  sites 
complies  with  applicable  regulatory 
raquirement(s)  and  is  in  accordance  vrith  the 
sponsor. 

(d)  Verifying  that  the  investigator  follows 
the  approved  protocol  and  all  approved 
amendment(8),  if  any. 

(e)  Verifying  that  written,  informed  consent 
was  obtained  before  each  subject's 
participation  in  the  trial. 

(f)  Ensuring  that  the  investigator  receives 
the  current  Investigator's  Brochure,  all 
documents,  and  all  trial  supplies  needed  to 
conduct  the  trial  propnly  and  to  comply 
with  the  applicable  regulatory 
requirement(s). 

(g)  Ensuring  that  the  investigator  and  the 
investigator's  trial  staff  are  adequately 
informed  about  the  trial. 

(h)  Verifying  that  the  investigate  and  the 
investigator's  trial  staff  are  performing  the 
specified  trial  functions,  as  per  written 
agreement  between  the  sponsor  and  the 
investigator/institution,  and  have  not 
delegated  these  functions  to  imauthorized  or 
unapproved  individuals. 

(i)  Verifying  that  the  investigator  is 
enrolling  only  eligible  subjects. 

(j)  Reporting  the  subject  recruitment  rate. 

(k)  Verifying  that  accurate,  complete,  and 
current  source  documents  and  trial  records 
are  maintained. 

(1)  Verifying  that  the  investigator  provides 
all  the  required  reports,  notifications, 
applicatioas,  and  submissions,  and  that  these 


documents  are  accurate,  complete,  timely, 
legible,  dated,  and  identify  the  trial. 

(m)  Checking  the  accuracy  and 
completeness  of  the  CRF  entries  against  the 
subjects'  source  docimients  and  other  trial- 
related  records.  The  monitor  specifically 
should  verify  that: 

(j)  The  data  required  by  the  protocol  are 
reported  accurately  on  the  CRF's  and  are 
consistent  with  the  source  docimients. 

[ii)  Any  dose  and/or  therapy  modifications 
are  well  docimiented  for  each  of  the  trial 
subjects. 

(lij)  Cktncomitant  medications  and 
intercurrent  illnesses  are  reported  in 
accordance  with  the  protocol  on  the  CRF's. 

(iv)  Visits  that  the  subjects  fail  to  make, 
tests  that  are  not  conducted,  and 
examinations  that  are  not  performed  are 
clearly  reported  as  such  on  the  CRF's. 

(v)  AH  withdrawals  and  dropKiuts  are 
reported  and  explained  on  the  CRFs. 

(n)  Informing  the  investigator  of  any  CRF 
entry  error,  omission,  or  illegibilify.  "The 
monitor  should  ensure  that  appropriate 
corrections,  additions,  or  deletions  are  made, 
dated,  explained  (if  necessary),  and  initialed 
by  the  investigator  or  by  a  member  of  the 
investigator's  trial  staff  who  is  authorized  to 
initial  CRF  changes  for  the  investigator.  This 
authorization  should  be  documented. 

(o)  Determining  whether  all  adverse  events 
(AE's)  are  appropriately  reported  within  the 
time  periods  required  by  GCP,  the  protocol, 
the  IRB/IEC,  the  sponsor,  and  the  applicable 
regulatory  requirement(s). 

(p)  Determining  whether  the  investigator  is 
maintaining  the  essential  documents.  (See 
Guideline  for  "Essential  Documents  for  the 
Conduct  of  a  Clinical  Trial.") 

(q)  Communicating  significant  deviations 
to  the  investigator  and  taking  appropriate 
action  to  prevent  recurrence  of  tlw  detected 
deviations. 

5.18.6  Monitoring  Procedures 

The  monitor  should  follow  established 
%vritten  Standard  Operating  Procedures. 

5.18.7  Monitoring  Report 

(a)  The  monitor  should  sulMnit  a  written 
report  to  the  sponsor  after  each  trial-site  visit 
or  trial-related  communication. 

(b)  Reports  should  include  the  time,  date, 
site,  name  of  the  monitor,  and  name  of  the 
investigator  or  other  individual(s)  contacted. 

(c)  Reports  should  include  the  monitor's 
statements  concerning  the  significant 
findings/facts,  deviations  and  deficiencies, 
conclusions,  actions  taken  or  to  be  taken  and/ 
or  actions  recommended  to  secure 
compliance. 

(d)  The  review  and  followup  of  the 
monitoring  report  with  the  sponsor  should  be 
documented. 

5.19    Audit 

If  or  when,  as  part  of  implementing  qualify 
assurance,  the  sponson  p«foiming  audits 
should  consider 

5.19.1  Purpose 

The  purpose  of  a  sponsor's  audit,  which  is 
independent  of  and  sef>arate  from  routine 
monitoring  or  quality  control  functions, 
should  be  to  evaluate  trial  conduct^  protocol 
compliance,  and  GCP  compliance. 

5.19.2  Selection  and  Qualification  of 
Auditors 


(a)  The  sponsor  should  appoint  individuals 
who  are  independent  of  the  trial  to  conduct 
audits. 

(b)  The  sponsor  should  ensure  that  the 
auditors  are  qualified  by  training  and 
experience  to  conduct  audits  properly. 

5.19.3    Auditing  Procedures 

(a)  The  sponsor  should  ensure  that  the 
auditing  of  clinical  trials/systems  is 
conducted  in  accordance  with  the  sponsor's 
written  procedures  on  what  to  audit,  how  to 
audit,  the  frequency  of  audits,  and  the  form 
and  content  o( audit  reports. 

(b)  The  sponsor's  audit  plan  and 
procedures  should  be  guided  by  the 
importance  of  the  trial  to  submissions  to 
regulatory  authorities,  the  number  of  subjects 
in  the  trial,  the  type  and  complexity  of  the 
trial,  the  level  of  risks  to  the  trial  subjects, 
and  any  identified  problem(s). 

(c)  The  observations  and  findings  of  the 
auditor{s)  should  be  documented  in  an  audit 
report. 

(d)  The  audit  reports  should  not  routinely 
be  made  available  for  inspection,  but  should 
be  made  available  for  inspection  upon 
request  by  the  regulatory  authorityfies). 

(e)  When  required  by  applicable  law  or 
regulation,  the  sponsor  should  provide  an 
audit  certificate. 

5.20  Noncompliance 

5.20.1  Noncompliance  with  the  protocol, 
GCP,  and/or  applicable  regulatory 
requirementls)  by  an  investigator/institution, 
or  by  member(s)  of  the  sponsor's  staff  should 
lead  to  prompt  action  by  the  sponsor  to 
secure  compliance. 

5. 20. 2  If  monitoring  and/or  auditing 
identified  serious  and/or  p>ereistent 
noncompliance  of  an  investigator,  the 
sponsor  should  terminate  the  investigator's 
piarticipation  in  the  trial.  When  an 
investigator's  participation  is  terminated 
because  of  noncompliance,  the  sponsor 
should  notify  promptly  the  responsible 
IRB(8)/IEC(s)  and  the  appropriate 
authority(ies). 

5.21  Premature  Termination  of  a  Trial 

If  a  trial  is  prematurely  terminated,  the 
sponsor  should  promptly  inform  the 
investigators/institutions,  the  IRB(8)/IEC(s), 
and  the  appropriate  regulatory  authority(ie8) 
of  the  termination  and  the  rea8on(s)  for  the 
termination. 

5.22  Clinical  Trial  Reports 

Whether  the  trial  is  completed  or 
prematurely  terminated,  the  sponsor  should 
ensure  that  the  clinical  trial  reports  are 
prepared  and  provided  to  the  regulatory 
agency(ies)  as  required  by  the  applicable 
r^gulatOTy  requirement(s).  The  sponsor 
should  also  ensure  that  the  clinical  trial 
reports  meet  the  standards  of  the  ICH 
guideline  entitled,  "Structure  and  Content  of 
Clinical  Study  Reports." 

5.23  MuHicenter  Trials 

For  multicenter  trials,  the  sponsor  should 
ensure  that: 

5.23.1    All  investigators  conduct  the  trial 
in  strict  compliance  with  the  same  protocol, 
or  with  well-documented  amended  protocols 
that  are  agreed  to  by  the  sponsor  and 
approved/provided  a  favorable  opinion  by 
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the  IRB/IEC  and  authorities,  when  required, 
for  specific  sites. 

5.23.2  The  CRFs  are  designed  to  capture 
the  required  data  at  all  multicenter  trial  sites, 
with  exceptions  for  those  investigators  who 
are  collecting  additional  data. 

5.23.3  The  responsibilities  of  a 
coordinating  investigator  and  the  other 
participating  investigators  are  docimiented 
prior  to  the  start  of  the  trial. 

5.23.4  All  investigators  are  given 
sufficient  instructions  on  how  to  follow  the 
protocol  and  to  comply  with  a  uniform  set  of 
standards  for  assessment  of  the  clinical  and 
laboratory  findings  and  for  completing  the 
CRTs. 

5.23  5    Communication  between 
investigators  is  possible. 

6.  CUNICAL  TRIAL  PROTOCOL  AND 
PROTOCOL  AMENDMENT(S) 

The  contents  of  a  trial  protocol  should 
generally  include  the  following  topics: 
6.1    General  Information 

6.1.1  Protocol  title,  protocol  identifying 
number,  and  date.  Any  amendment(s)  should 
also  bear  the  amendment  nimiber(s)  and 
date(8). 

6.1.2  Name  and  address  of  the  sponsor 
and  monitor  (if  other  than  the  sponsor). 

6.1.3  Name  and  title  of  the  person(s) 
autU§rized  to  sign  the  protocol  and  the 
protocol  amendment(s)  for  the  sponsor. 

6.1.4  Name,  title,  address,  and  telephone 
nimiber(8)  of  the  sponsor's  medical  expert  (or 
dentist  when  appropriate)  for  the  trial. 

6.1.5  Name  and  title  of  the  investigators) 
who  is  (are)  responsible  for  conducting  the 
trial,  and  the  address  and  phone  numbers) 
of  the  trial  site(s). 

6.1.6  Name,  title,  address,  and  telephone 
number(s)  of  the  qualified  physician  (or 
dentist,  if  applicable)  who  is  responsible  for 
all  trial-site  related  medical  (or  dental) 
decisions  (if  other  than  investigator). 

6.1.7  Name  and  address  of  the  clinical 
laboratory  and  other  medical  and/or  ' 
technical  department(s)  involved  in  the  trial. 

6.1.8  Site  specific  information  may  be 
provided  on  separate  protocol  page{s).  ii  not 
addressed  in  a  separate  agreement. 

6.2    Background  Information 

6.2.1  Name  and  description  of  the 
investigational  product(s). 

6.2.2  A  summary  of  clinically  significant 
findings  from  nonclinical  studies  and  clinical 
trials  that  are  relevant  to  the  trial. 

6. 2 . 3  Summary  of  the  known  and 
potential  risks  and  benefits,  if  any.  to  human 
subjects. 

6.2.4  Description  of  and  justification  for 
the  route  of  administration,  dosage,  dosage 
regimen,  and  treatment  period(8]. 

6.2.5  A  statement  that  the  trial  will  be 
conducted  in  compliance  with  GCP  and  the 
applicable  regulatory  requirement(s). 


6.2.6  Description  of  the  population  to  be 
studied. 

6.2.7  References  to  literature  and  data 
that  are  relevant  to  the  trial,  and  that  provide 
background  for  the  trial. 

6.3  Trial  Objectives  and  Purpose 

A  detailed  description  of  the  objectives  and 
the  purpose  of  the  trial. 

6.4  Trial  Design 

(NOTE:  The  scientific  integrity  of  the  trial 
and  the  credibility  of  the  data  fitim  the  trial 
depend  substantially  on  the  trial  design).  A 
description  of  the  trial  design,  including: 

6.4.1  A  specific  statement  of  the  primary 
endpoints  and  the  secondary  endpoints,  if 
any,  to  be  measured  during  the  trial. 

6.4.2  A  description  of  the  type/design  of 
trial  to  be  conducted  (e.g.,  double-blind, 
placebo-controlled,  parallel  design)  and  a 
schematic  diagram  of  trial  design, 
procedures,  and  stages. 

6.4.3  A  description  of  the  measures  taken 
to  minimize/avoid  bias,  including: 

(a)  Randomization. 

(b)  Blinding. 

6.4.4  A  description  of  the  dosage  and 
dosage  regimen  of  the  trial  treatment(s]. 

6.4.5  The  cp(pected  duration  of  subject 
participation,  and  a  description  of  the 
sequence  and  duration  of  all  trial  periods, 
including  followup,  if  any. 

6.4.6  A  description  of  the  "stopping 
rules"  or  "discontinuation  criteria"  for 
individual  subjects,  parts  of  trial,  and  entire 
trial.  Criteria  for  removing  subjects  from  the 
trial  should  be  outlined. 

6.4.7  Investigational  product 
accountability  procedures. 

6.4.8  Maintenance  of  trial  treatment 
randomization  codes  and  procedures  for 
breaking  codes. 

6.5  Selection  and  Withdrawal  of  Subjects 

6.5.1  Subject  inclusion  criteria. 

6.5.2  Exclusion  criteria. 

6.5.3  Withdrawal  criteria  dnd  procedures 
specifying: 

(a)  When  and  how  to  withdraw  subjects 
from  the  trial 

(b)  The  type  and  timing  of  the  data  to  be 
collected  for  withdrawn  subiects. 

6.6  Treatment  of  Subject! 

6.6.1  The  treatment(s)  to  be  administered, 
including  the  name  of  the  product(s),  the 
dose(s).  ihe  dosing  schedule(s).  the  route/ 
mode  of  administration,  and  the  treatment 
period(s)  for  the  prod'jct(sj 

6.6.2  Medication(s)  permitted  (including 
rescue  medication)  and  not  permitted  before 
and/or  during  the  trial. 

6.6.3  Procedures  for  monitormg  subject 
compliance. 


6.7  Assessment  of  Efficacy 

6.7.1  Specification  of  the  efficacy 
parameters. 

6.7.2  Methods  and  timing  for  assessing, 
recording,  and  analyzing  of  efficacy 
parameters. 

6.8  Assessment  of  Safety 

6.8.1  Specification  of  safety  parameters. 

6.8.2  Procedures  for  eliciting  reports  of 
and  recording  and  reporting  adverse  events. 

6.8.3  The  duration  of  the  followup 
period(s)  after  adverse  events. 

6.9  Statistics 

6.9.1  A  description  of  the  statistical 
methods  to  be  employed,  including  timmg  of 
any  planned  interim  analysis(ses). 

6.9.2  The  number  of  subiects  planned  to 
be  included.  In  multicenter  trials,  the 
numbers  of  subjects  projected  for  each  trial 
site  should  be  specified.  Reason  for  choice  of 
sample  size,  including  reflections  on  (or 
calculations  of)  the  power  of  the  trial  and 
clinical  justification. 

6.9.3  The  level  of  significance  to  be  used. 

6.9.4  Criteria  for  the  termination  of  the 
trial. 

6.9.5  Procedure  for  accounting  for 
missing,  unused,  and  spurious  data. 

6.9.6  Procedures  for  reporting  any 
deviation(s)  from  the  original  statistical  plan. 

(Any  deviation(s)  from  the  original 
statistical  plan  should  be  described  and 
justified  in  protocol  amendment(s)  and/or  in 
the  final  report,  as  appropriate.) 

6.10  Quality  Control  and  Quality  Assurance 
Procedures 

Monitoring  and  audit  procedures,  if  not 
addressed  in  a  separate  agreement. 

6.11  Ethics 

Description  of  ethical  considerations 
relating  to  the  trial. 

6.12  Data  Handling  and  Recordkeeping 
6.13    Financing  and  Insurance 
Financing  and  insurance,  if  not  addreissed 

in  a  separate  agreement. 

6.14  Publication  Policy 

Publication  po'ici,-  if  not  addressed  in  a 
separate  agreement. 

6.15  Supplements 

(Note:  Since  tht  protocol  and  the  clinical 
trial/study  report  are  closely  related,  hirther 
relevant  information  can  be  found  in  the  ICH 
Guideline  for  "Structure  and  Content  of 
Clinical  Study  Reports.' ) 

Dated:  August  n   1995. 
William  K.  Hubbard. 
Acting  Depu  ty  Commissioner  for  Policy. 
iFR  Doc.  95-20375  Filed  8-16-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AC79 

Migratory  Bird  Hunting;  Propoeed 
Migratory  Bird  Hunting  Regulatione  on 
Certain  Federal  Indian  Reeervationa 
and  Ceded  Landa  for  the  1995-96 
Seaaon 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  special 
migratory  bird  hunting  regulations  that 
would  be  established  for  certain  tribes 
on  Federal  Indian  reservations,  off- 
reservation  trust  lands  and  ceded  lands 
for  the  1995-96  migratory  bird  hunting 
season. 

DATES:  The  comment  period  for  these 
proposed  regulations  will  end  August 
28,  1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  634  ARLSQ,  1849  C  St.,  NW., 
Washington,  DC  20240.  Comments 
received,  if  any,  on  these  proposed 
special  hunting  regulations  and  tribal 
proposals  will  be  available  for  pubUc 
inspection  diuing  normal  business 
hoius  in  Room  634-Arlington  Square 
Building.  4401  N.  Fairfax  Drive. 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

W.  Kokel  or  Dr.  Keith  A.  Morehouse. 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service.  (703/ 
358-1714). 

SUPPIiMENTARY  INFORMATKW:  In  the 

March  24, 1995,  Federal  Register  (60  FR 
15642),  the  Service  requested  proposals 
from  Indian  tribes  that  wished  to 
establish  special  migratory  bird  hunting 
regulations  for  the  1995-96  hunting 
season,  under  the  guidelines  described 
in  the  Jime  4, 1985,  Federal  Register  (50 
FR  23467).  The  guidelines  were 
developed  in  response  to  tribal  requests 
for  Service  recognition  of  their  reserved 
hunting  rights,  and  for  some  tribes, 
recognition  of  their  authority  to  regulate 
himting  by  both  tribal  and  non-tribal 
members  on  their  reservations.  The 
guidelines  include  possibilities  for:  (1) 
on-reservation  himting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal  frameworks 
but  on  dates  different  from  those 
selected  by  the  surroimding  State(s);  (2) 
on-reservation  himting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length. 


and  for  daily  bag  and  possession  limits; 
and  (3)  otf-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  are  capable  of 
application  to  those  tribes  that  have 
recognized  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  on  ceded 
lands.  They  also  apply  to  establishing 
migratory  bird  hunting  regulations  for 
nontribal  members  on  all  lands  within 
the  exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  tribes  and  affe^ed 
States  otherwise  have  reached 
agreement  over  hunting  by  nonlfibal 
members  on  lands  owned  hyi. 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  himting  by  non- 
Indians  on  Aese  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  the 
consultation  process,  as  well  as  who 
initiates  it,  there  is  a  need  to  provide 
clarification  here.  The  Service  routinely 
provides  Federal  Register  copies  of 
pubUshed  proposed  and  final 
rulemakings  and  other  documents  to  all 
State  Directors,  tribes  and  others 
interested  parties.  It  is  the  responsibility 
of  the  States,  tribes  and  others  to  bring 
any  concern  for  any  feature(s)  of  any 
regulations  to  the  attention  of  the 
Service.  Consultation  will  be  initiated  at 
the  point  in  time  at  which  the  Service 
is  made  aware  of  a  concern.  The  Service 
cannot  presume  to  know  beforehand 
what,  if  any,  concerns  will  be  voiced 
regarding  rulemakings. 


The  guidelines  provide  for  the 
continuation  of  harvest  of  waterfowl 
and  other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  The  Service 
does  not  oppose  this  harvest,  provided 
it  does  not  take  place  during  the  closed 
season  defined  by  the  1916  Migratory 
Bird  Convention  with  Canada,  and  it  is 
not  so  large  as  to  adversely  affect  the 
status  of  the  migratory  bird  resource. 

Before  developing  the  guidelines,  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
populations  and  the  current  status  of 
migratory  bird  himting  on  Federal 
Indian  reservations  and  evaluated  the 
impact  that  adoption  of  the  guidelines 
likely  would  have  on  migratory  birds. 
The  Service  has  concluded  that  the  size 
of  the  migratory  bird  harvest  by  tribal 
members  hunting  on  their  reservations 
is  normally  too  small  to  have  significant 
imoacts  on  the  migratory  bird  resource. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  nontribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  that  are 
different  from  those  estabhshed  by  the 
State(s)  in  which  a  Federal  Indian 
reservation  is  located.  A  large  influx  of 
nontribal  hunters  onto  a  reservation  at 
a  time  when  the  season  is  closed  in  the 
surrounding  State(s)  could  result  in 
adverse  population  impacts  on  one  or 
more  migratory  bird  species.  The 
guidelines  make  such  an  event  unlikely, 
however,  because  tribal  proposals  must 
include:  (a)  details  on  the  harvest 
anticipated  under  the  requested 
regulations;  (b)  methods  that  will  be 
employed  to  measure  or  monitor  harvest 
(bag  checks,  mail  questionnaires,  etc.); 
(c)  steps  that  vidll  be  taken  to  limit  level 
of  harvest,  where  it  could  be  shown  that 
failure  to  limit  such  harvest  would 
impact  on  the  migratory  bird  resource; 
and  (d)  tribal  capabilities  to  establish 
and  enforce  migratory  bird  hunting 
regulations.  Based  on  a  review  of  tribal 
proposals,  the  Service  may  require 
modifications,  and  regulations  may  be 
established  experimentally,  pending 
evaluation  and  confirmation  of  harvest 
information  obtained  by  the  tribes. 

The  Service  believes  that  the 
guidelines  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
The  guidelines  should  not  be  viewed  as 
inflexible.  In  this  regard,  the  Service 
notes  that  they  have  been  employed 
successfully  since  1985  to  establish 
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special  himting  regulations  for  Indian 
tribes.  Therefore,  the  Service  believes 
they  have  been  tested  adequately  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season.  It  should  be 
stressed  here,  however,  that  use  of  the 
guidelines  is  not  mandatory  and  no 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations 
established  by  the  State(s)  in  which  the 
reservation  is  located. 

In  summary,  the  purpose  of  this 
document  is  to  propose  1995-96  season 
migratory  bird  hunting  regulations  for 
participating  tribes. 

Hunting  Season  Proposals  fnun  Indian 
Tribes  and  Oi^anizations 

For  the  1995-96  himting  season,  the 
Service  received  requests  from 
seventeen  tribes  and  Indian 
organizations  that  followed  the  1985 
proposal  guidelines  and  were 
appropriate  for  publication  in  the 
Federal  Register  vdthout  further  and/or 
alternative  actions.  The  Seminole  Tribe 
of  Florida,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians 
(Michigan),  and  the  Squaxin  Island 
Tribe  (Washington)  are  included  in  the 
regulations  this  year  for  the  first  time. 

The  Service  actively  solicits 
regulatory  proposals  from  other  tribal 
groups  that  have  an  interest  in  working 
cooperatively  for  the  benefit  of 
waterfowl  and  other  migratory  game 
birds.  Also,  tribes  are  encouraged  to 
work  with  the  Service  in  developing 
agreements  for  management  of 
migratory  bird  resources  on  tribal  lands. 
It  should  be  noted  that  this  proposed 
rule  includes  generalized  regulations  for 
both  early-  and  late-season  hunting. 
There  will  be  a  final  rule  pubhshed  later 
in  an  August  1995  Federal  Register  that 
will  include  tribal  regulations  for  the 
early-hunting  season.  The  early  season 
begins  on  September  1  each  year  and 
most  commonly  includes  such  species 
as  mourning  doves  and  white-winged 
doves.  There  will  also  be  a  final  rule 
published  in  a  September  1995  Federal 
Register  that  will  include  regulations  for 
late-season  hunting.  The  late  season 
begins  on  or  around  October  1  and  most 
commonly  includes  waterfowl  species. 
In  this  current  rulemaking,  because  of 
the  compressed  timeframe  for 
establishing  regulations  for  Indian  tribes 
and  because  final  frameworks  dates  and 
other  specific  information  are  not 
available,  the  regulations  for  many  tribal 
hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  will  be  permitted 
when  final  Federal  frameworks  are 
announced  for  early-  and  late-season 
regulations.  For  example,  the  daily  bag 
and  possession  limits  for  ducks  on  some 


areas  are  shown  as  "Same  as  permitted 
Pacific  Flyway  States  under  final 
Federal  fremeworks."  and  limits  for 
geese  will  be  shown  as  the  same  that 
will  be  permitted  the  State(s)  in  which 
the  tribal  hunting  area  is  located.  The 
proposed  frameworks  for  early-season 
regulations  were  published  in  the 
Federal  Register  on  July  21, 1995  (60  FR 
37754);  early-season  final  frameworks 
will  be  published  in  mid-August. 
Proposed  late-season  frameworks  for 
waterfowl  and  coots  will  be  pubUshed 
in  mid- August,  and  the  final 
frameworks  for  the  late  seasons  will  be 
published  in  mid-September.  The 
Service  will  notify  affected  tribes  of 
season  dates,  bag  Umits,  etc.,  as  soon  as 
final  frameworks  are  established. 

As  discussed  earlier  in  this  document, 
no  action  is  required  by  tribes  that  wish 
to  observe  the  migratory  bird  hunting 
regulations  established  by  the  State  in 
which  a  reservation  is  located. 

The  proposed  regulations  for  the 
seventeen  tribes  with  proposals  that 
meet  the  established  criteria  are  shown 
below. 

1.  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation. 
Parker,  Arizona 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  have  full 
wildlife  management  authority. 

In  their  1995-96  piuposal,  dated  June 
26, 1995,  the  Colorado  River  Indian 
Tribes  are  requesting  split  dove  seasons. 
The  early  season  is  proposed  to  begin  on 
September  1  and  end  on  September  10. 
1995,  with  the  daily  bag  limits  being  10 
mourning  or  10  wbdte- winged  doves 
either  singly  or  in  the  aggregate.  The  late 
season  for  doves  is  proposed  to  open  on 
November  25, 1995,  and  close  on 
January  14, 1996,  with  a  daily  bag  limit 
of  10  mourning  doves.  The  possession 
limit  would  be  tv^rice  the  daily  bag  limit. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  sunset,  and  other 
special  tribally  set  regulations  would 

The  Colorado  River  Indian  Tribes  are 
also  proposing  split  duck  hunting 
seasons.  The  first  season  would  run 
from  October  15, 1995,  through 
November  12. 1995,  and  the  second 
from  December  9, 1995,  through  January 
7, 1996.  The  Tribes  are  proposing  the 
same  season  dates  for  coots  and 
common  moorhens.  The  daily  bag  limit 
for  ducks,  including  mergansers,  would 
he  4  birds,  which  would  include  no 
more  than  2  redheads,  2  pintails,  1 
canvasback,  or  1  Mexican  duck.  The 
possession  limit  would  be  twice  the 
daily  bag  limit,  after  the  first  day.  The 


daily  bag  limit  for  coots  and  common 
moorhens  would  be  25,  singly  or  in  the 
aggregate.  The  possession  limit  for  coots 
and  common  moorhens  would  be  twice 
the  daily  bag  limit. 

For  geese,  the  Colorado  River  Indian 
Tribes  have  proposed  a  season  of 
October  21, 1995.  through  January  21, 
1996.  The  daily  bag  and  possession 
limits  for  geese  would  be  5.  which 
would  include  no  more  than  3  white 
geese  (snow  and/or  Ross  and  blue  geese) 
and  not  more  than  2  dark  geese  (Cajiada 
geese). 

Under  the  proposed  regulations 
described  here,  based  upon  past 
seasons,  the  anticipated  harvest  is 
estimated  to  be  Fess  than  400  ducks  and 
100  geese. 

Hunters  are  required  to  have  a  valid 
Colorado  River  Indian  Reservation 
hunting  permit  in  their  possession 
while  hunting.  As  in  the  past,  the 
regulations  would  apply  both  to  tribal 
and  non-tribal  hunters,  and  non-toxic 
shot  would  be  required  for  waterfowl 
hunting.  The  Service  is  proposing  to 
approve  the  Colorado  River  Indian 
Tribes  regulations. 

2.  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flathead  Indian  Reservation.  The  State 
and  the  Tribes  are  currently  operating 
under  a  cooperative  agreement  signed  in 
1990  that  addresses  fishing  and  hunting 
management  and  regulation  issues  of 
mutual  concern.  This  agreement  enables 
all  hunters  to  utilize  waterfowl  hunting 
opportunities  on  the  reservation. 
Reservation  proposed  special 
regulations  for  waterfowl  hunting  were 
submitted  to  the  Service  in  a  May  30, 
1995,  proposal. 

As  in  the  past,  tribal  regulations  for 
nontribal  duck  hunters  would  be  at  least 
as  restrictive  as  those  established  for  the 
Pacific  Flyway  portion  of  Montana. 
Goose  season  dates  would  also  be  at 
least  as  restrictive  as  those  estabUshed 
for  the  Pacific  Flyway  portion  of 
Montama.  However,  the  Tribes  propose 
a  possible  increase  in  the  daily  bag  Umit 
of  dark  geese  from  3  to  4  geese,  given 
the  results  of  1995  Canada  goose 
production  data  and  discussions  with 
the  State  of  Montana  and  the  Pacific 
Flyway  Council.  The  Tribes'  requested 
dark  goose  daily  bag  increase  is 
prompted  by  increasing  reports  of  goose 
depredation. 

Shooting  hours  for  waterfowl  hunting 
on  the  Flathead  Reservation  are  sunrise 
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to  sunset  over  the  dates  to  be  specified 
in  the  final  regulations  and  steel  shot  is 
the  only  legal  shotgun  load  on  the 
reservation  for  waterfowl. 

The  requested  season  dates  and  bag 
limits  are  generally  similar  to  the 
regulations  of  the  past  five  years,  with 
the  exception  of  geese,  and  it  is 
anticipated  that  there  will  be  no 
significant  changes  in  harvest  levels. 
Standardized  check  station  data  from 
the  1993-94  and  1994-95  hunting 
seasons  indicated  no  significant  changes 
in  harvest  levels  and  that  the  large 
majority  of  the  harvest  is  by  non-tribal 
hunters. 

Pending  approval  of  the^increased 
daily  bag  limit  of  geese  Sj/ the  State  of 
Montana  and  the  Pacific  Flyway 
Coimcil,  the  Service  proposes  to 
approve  the  Tribes'  request  for  special 
migratory  bird  regulations  for  the  1995- 
96  hunting  season. 

3.  Crow  Creek  Sioux  Tribe.  Crow  Creek 
Indian  Reservation,  Fort  Thompson. 
South  Dakota 

The  Crow  Creek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
ownership,  with  much  of  the  land 
owned  by  non-Indians.  Since  the  1993- 
94  season,  the  tribe  has  selected  special 
waterfowl  hunting  regulations 
independent  of  the  State  of  South 
Dakota.  All  basic  migratory  bird  htmting 
regulations  contained  in  50  CFR  part  20 
would  be  observed  by  the  tribe. 

For  the  1995-96  hunting  season,  the 
tribe,  in  a  proposal  dated  Jime  1, 1995. 
requested  duck  season  dates  of  October 
28  to  December  23,  1995,  wifh  the  same 
daily  bag  and  possession  limits 
permitted  by  the  final  Federal 
frameworks,  to  be  announced.  The 
season  and  bag  hmits  would  be 
essentially  the  same  as  last  year,  given 
the  final  Federal  frameworks,  and 
harvest  is  again  expected  to  be  low 
because  of  the  small  number  of  hunters. 
Last  year,  estimated  duck  harvest  was 
48  birds  down  from  67  in  1994-95. 

For  geese,  the  tiibe  requested  a  goose 
himting  season  of  October  7, 1995, 
through  January  7, 1996,  with  the  daily 
bag  and  possession  hmits  the  same  as 
those  permitted  by  final  Federal 
frameworks,  to  be  armoimced.  The  tribe 
estimates  harvest  for  last  s^son  to  be 
about  90  geese  which  represented  less 
than  ha.f  of  the  estimated  harvest  for  the 
previous  himting  season.  Harvest  for 
this  coming  season  should  be 
approximately  the  same  as  last  season. 

The  Service  proposes  to  approve  the 
tribal  requests  for  duck  and  goose 
hunting  regulations.  As  with  all  other 
groups,  the  Service  asks  that  the  tribe 
continue  to  si^vey  and  report  the 
harvest. 


4.  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan 

For  the  first  time,  in  the  1995-96 
migratory  bird  seasons,  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians  and  the  Service  are  cooperating 
to  estabUsh  special  regulations  for 
waterfowl.  The  Grand  Traverse  Band  is 
a  self-governing,  federally  recognized 
tribe  located  on  the  west  arm  of  Grand 
Traverse  Bay  in  Leelanau  County, 
Michigan.  The  Grand  Traverse  Band  is 
a  signatory  tribe  of  the  Treaty  of  1836 
which  ceded  to  the  United  States 
roughly  one-third  of  the  land  base  of  the 
present  State  of  Michigan,  80  percent  of 
Lake  Michigim  off  the  Michigan 
shoreline  to  the  center,  northern  Lake 
Huron,  and  the  eastern  end  of  Lake 
Superior.  The  Service  has  approved 
special  regulations  for  tribal  members  of 
the  1836  treaty's  signatory  tribes  on 
ceded  lands  in  Midiigan  since  the  1986- 
87  himting  season. 

For  the  1995-96  season,  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
is  proposing  a  tribal  member  duck 
season  that  would  run  from  October  1 
through  November  30. 1995.  A  daily  bag 
limit  of  5  would  include  no  more  than 
1  pintail,  1  canvasback,  1  black  duck,  2 
wood  ducks,  and  1  hen  mallard. 

For  Canada  geese,  the  tribe  proposes 
a  September  1  through  November  30, 
1995,  and  a  January  1  through  February 
7. 1996,  season.  For  white-fronted  geese, 
brant,  and  snow  geese,  the  tribe 
proposes  a  October  1  through  November 
30,  1995  season.  The  daily  bag  hmit  for 
all  geese  (including  brant)  would  be  5 
birds.  Based  on  Service  information,  it 
is  unlikely  that  any  Canada  geese  from 
the  Soutlram  James  Bay  Population 
would  be  harvested  by  the  tribes.  All 
other  Federal  regulations  contained  in 
50  CFR  part  20  would  apply. 

The  tribe  proposes  to  closely  monitor 
harvest  through  game  bag  checks, 
patrols,  and  mail  surveys.  In  particular, 
the  tribe  proposes  to  monitor  the  harvest 
of  Southern  James  Bay  Canada  geese  to 
assess  any  impacts  of  tribal  hunting  on 
the  population. 

The  Service  proposes  to  approve  the 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa's  requested  1995-96  special 
migratory  bird  hunting  regulations. 

5.  Great  Lakes  Indian  Fish  and  Wildlife 
Commission.  Odanah,  Wisconsin 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  estabh.9hed  by  the 
Servico  iu  consiUtation  with  the 


Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  WildUfe  Commission 
(GLIFWC,  which  represents  the  various 
bands).  Beginning  in  1986,  a  tribal 
season  on  ceded  lands  in  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Department  of  Natural 
Resources,  and  the  Service  has 
approved  special  regulations  for  tribal 
members  in  both  Michigan  and 
Wisconsin  since  the  1986-87,  hunting 
season.  In  1987,  the  GLIFWC  requested 
and  the  Service  approved  special 
regulations  to  permit  tribal  members  to 
hunt  on  ceded  lands  in  Minnesota,  as 
well  as  in  Michigan  and  Wisconsin.  The 
States  of  Michigan  and  Wisconsin 
concurred  with  the  regulations, 
although  Wisconsin  has  raised  some 
concerns  each  year.  Minnesota  did  not 
concur  with  the  regulations,  stressing 
that  the  State  would  not  recognize 
Chippewa  Indian  hunting  rights  in 
Minnesota's  treaty  area  until  a  court 
with  jurisdiction  over  the  State 
acknowledges  and  defines  the  extent  of 
these  rights.  The  Service  acknowledged 
the  State's  concern,  but  pointed  out  that 
the  United  States  Government  has 
recognized  the  Indian  hunting  rights 
decided  in  the  Voigt  case,  and  that 
acceptable  hunting  regulations  have 
been  negotiated  successfully  in  both 
Michigan  and  Wisconsin  even  though 
the  Voigt  decision  did  not  specifically 
address  ceded  land  outside  Wisconsin. 
The  Service  believes  this  is  appropriate 
because  the  treaties  in  question  cover 
ceded  lands  in  Michigan  (and 
Minnesota),  as  well  as  in  Wisconsin. 
Consequently,  in  view  of  the  above,  the 
Service  has  approved  special 
regulations  since  the  1987-88  hunting 
season  on  ceded  lands  in  all  three 
States.  In  fact,  this  recognition  of  the 
principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  a  decision  by  the  Service  to 
approve  a  special  season  for  the  1836 
ceded  area  in  Michigan  for  the  1991-92 
mijgratory  bird  hunting  seasons. 

Recently,  certain  GLIFWC  member 
bands  have  brought  suit  to  resolve  the 
issue  of  hunting,  fishing  and  gathering 
rights  in  the  Minnesota  ceded  areas 
covered  under  the  1837  and  1854 
treaties.  The  Federal  Government  has 
intervened  in  support  of  the  bands. 

hi  a  May  18, 1995.  letter,  the  GLIFWC 
proposed  off-reservation  special 
migratory  bird  himting  regulations  for 
the  1995-96  seasons.  Details  of  the 
proposed  regulations  are  shown  below. 
In  general,  the  proposal  is  essentially 
identical  to  the  regulations  approved  for 
the  1994-95  season  for  ducks  (including 
mergansers)  and  geese  for  all  of  the 
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Minnesota  and  Wisconsin  ceded  areas. 
Bag  limits  for  ducks  and  geese  in  these 
areas  would  be  20  and  10.  respectively, 
although  certain  sex  and  species 
restrictions  would  apply.  Regulations 
proposed  for  the  1836  and  1842  Treaty 
areas  located  in  Michigan  will  be  the 
same  as  those  permitted  for  the  State  of 
Michigan,  except  for  the  daily  bag  limit 
of  geese,  hi  the  past,  the  GLIFWC's 
request  for  increased  goose  bag  limits 
was  objected  to  by  the  Service  in  the 
beUef  that  the  Southern  James  Bay 
Population  of  Canada  Geese,  a 
population  that  has  declined 
dramatically  in  the  past  several  years, 
could  potentially  be  further  hurt  by  this 
action.  We  now  know  that  this  goose 
population  is  not  a  major  contributor  to 
the  GLIFWC  member  band  harvest; 
probably  less  than  25  geese  bom  this 
population  are  taken  annually  by  the 
Bay  Mills  Community  hunters. 
I    Results  of  the  1994-95  hunter  survey 

'  show  that  1901  ducks  and  719  geese 
were  actually  harvested.  Under  the 
proposed  regulations,  harvest  is 
expected  to  be  similar  to  last  year  and 

■  most  likely  would  not  exceed  3000 
ducks  and  900  geese.  The  Service 
beheves  that  regulations  advanced  by 
the  GLIFWC  for  the  1995-96  hunting 
season  are  biologically  acceptable,  llie 
Service  is  proposing  to  approve  the 
GLIFWC  regulations.  If  the  regulations 
are  finahzed  as  proposed,  the  Service 
would  request  that  the  GLIFWC  closely 
monitor  the  member  band  duck  harvest 
and  take  any  actions  necessary  to  rednce 
harvest  if  locally  nesting  populations 
are  being  significantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandum  of  Agreement 
(MOA)  designed  to  facihtate  the  ongoing 
enforcement  of  Service-approved  tribal 
migratory  bird  regulations.  The  MOA  is 
intended  to  have  long-term  cooperative 

I  appUcation. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  bv  this  change  in  reference. 
The  GLl1=TVC's  proposed  1995-96 
waterfowl  hunting  season  regulations 
are  as  follows: 

Ducks 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  and  November  7, 1995. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  piutalls,  and  2  canvasbacks. 


B.  Michigan,  1842  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
hmits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

C.  Michigan,  1836  TrqptyZone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

Mergansers 

A.  Wisconsin  and  Minnesota  1837. 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  5. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5,  including  no  more 
than  1  hooded  merganser. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
Federal  frameworks.  The  daily  bag  limit 
would  be  5,  including  no  more  than  1 
hooded  merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  December  1, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  10,  minus  the  number  of  blue, 
snow  or  white-fronted  geese  taken. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5. 

C.  Michigan,  1836  Treaty  ^ne:  Same 
dates,  season  length  and  daily  bag  limit 
permitted  the  State  of  Michigan  for  this 
area  under  final  Federal  frameworks. 

Geese:  Blue,  Snow  and  White-fronted 

uOCSO 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  December  1, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  10,  minus  the  number  of 
Canada  geese  taken. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  7,  minus  the  number  of 
Canada  geese  taken  and  including  no 
more  ihan  2  white- fronted  geese. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  Lhis  area  under 


final  Federal  frameworks.  The  daily  bag 
limit  would  be  7,  minus  the  number  of 
Canada  geese  '<aken  and  including  no 
more  than  2  white-fronted  geese. 

Other  Migratory  Birds:  Coots  and 
Common  Moorhens  (Common 
Gallinules) 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1995. 

Daily  Bag  Limit:  The  bag  limit  would 
be  20,  singly  or  in  the  aggregate. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  20,  singly  or  in  the 
aggregate. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  20,  singly  or  in  the 
aggregate. 

t 

Sora  and  Vii^ginia  Rails 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7,  1995. 

Daily  Bag  Limit:  The  daily  bag  and 
possession  limit  is  25  singly,  or  in  the 
^ate. 

Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
and  possession  limit  would  be  25 
singly,  or  in  the  aggregate. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  framewori^s.  The  daily  bag 
and  possession  limit  would  be  25, 
singly  or  in  the  aggregate. 

Common  Snipe 

A.  Wisconsin  and  Minnesota  1837, ' 
1842  and  1854  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  8. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8. 

Woodcock 

A.  Wisconsin  and  Minnesota  1837, 
1842  and  1854  Zones: 
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Season  Dates:  Begin  September  5  and 
end  November  30,  1995. 

Daily  Bag  Limit:  The  daily  bag  limit 
would  be  5. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5. 

D.  General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
vahd  tribal  waterfowl  himting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements,  50  CFR 
Part  20  and  shooting  hour  regulations  in 
50  CFR  Part  20,  Subpart  K.  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  apphcable  to  migratory  bird 
hunting. 

3.  Tribal  members  in  each  zone  will 
comply  vnth  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  Umit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  imless  otherwise  noted  above. 
Possession  limits  are  appUcable  only  to 
transportation  and  do  not  include  birds 
which  arq  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  vfill  comply  with 
appUcable  State  laws.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

5.  Minnesota  and  Michigan-Duck 
Blinds  and  Decoys.  Tribal  members 
himting  in  Michigan  and  Minnesota  will 
comply  with  tribal  codes  that  contain 
provisions  that  parallel  applicable  State 
laws  concerning  duck  bhnds  and/or 
decoys. 

6.  Jicarilla  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce.  New  Mexico 


The  JicariUa  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonmembers  since  the  1986-87  hunting 
season.  The  tribe  owns  all  lands  on  the 
reservation  and  Jias  recognized  full 
wildlife  management  authority.  In 
general,  the  proposed  seasons  would  be 
more  conservatAre  than  allowed  by  the 
Federal  frameworks  of  last  season  and 
by  States  in  the  Pacific  Flyway. 

In  a  May  4, 1995,  proposal,  the  tribe 
proposed  a  1995-96  waterfowl  season 
opening  date  of  October  14  and  a 
closing  date  of  November  30, 1995. 
Daily  bag  and  possession  limits  would 
be  similar  to  Pacific  Flyway  States.  The 
tribe  proposes,  however,  an  additional 
duck  in  the  daily  bag  Umit  and  a  closed 
season  on  canvasbacks  and  geese.  Other 
regulations  specific  to  the  Pacific 
Flyway  guidelines  for  New  Mexico 
would  be  in  effect. 

The  Jicjirilla  Game  and  Fish 
Department  gives  an  annual  estimate  of 
waterfowl  harvest,  which  continues  to 
be  relatively  small-comparatively 
speaking.  In  the  1994-95  season, 
estimated  duck  harvest  was  1,212,  down 
from  1,323  in  1993-94.  The  species 
composition  included  mallards  (27 
percent),  gadwall  (32  percent),  teal  (20 
percent),  and  wigeon  (10  percent). 
Northern  pintail  comprised  only  2 
percent  of  the  total  harvest. 

The  proposed  regulations  are 
essentially  the  same  as  were  estabUshed 
last  year  and  the  tribe  anticipates  the 
maximima  1995-96  waterfowl  harvest 
would  be  aroimd  2,100  ducks.  However, 
the  tribe's  requested  shorter  season, 
compared  to  past  years,  and  the 
unlikelihood  that  every  himter  would 
harvest  the  maximum  daily  bag  limit, 
probably  inflate  the  tribe's  estimated 
harvest. 

In  large  part,  the  Service  agrees  with 
the  tribe's  requested  1995-96  hunting 
seasons.  The  Service  is  concerned, 
however,  with  the  tribe's  request  to 
increase  the  daily  bag  limit  of  ducks  for 
nontribal  members  over  that  allowed  by 
Federal  fi^meworks  for  States  in  the 
Pacific  Flyway.  Generally,  greater 
harvest  accommodations  provided  to 
tribal  members  stem  from  treaty  rights, 
which  are  not  held  by  nontribal 
members.  While  the  Service  commends 
the  tribe  for  its  generally  conservative 
regulation-  setting  policy,  a  discrepancy 
of  this  nature  would  not  be  in  the  best 
long-term  interest  of  the  well- 
established  cooperative  tribal 
regulation-development  process 
conducted  between  the  Jicarilla  Apache 
Tribe  and  the  Service  since  1986. 
Therefore,  the  Service  proposes  to 
approve  the  tribe's  request  for  the  1995- 
96  hunting  season  if  the  tribe  agrees  to 


adopt  the  same  nontribal  daily  bag  limit 
for  ducks  as  that  allowed  Pacific  Flyway 
States  by  the  Federal  frameworks. 

7.  Kalispel  Tribe,  KaUspel 
Reservation,  Usk,  Washington 

The  Kahspel  Reservation  was 
estabUshed  by  Executive  Order  in  1914, 
and  cuiiently  comprises  approximately 
4600  acres.  AU  Reservation  land  is 
owned  by  the  tribe  and  it  has  fuU 
management  authority.  Currently,  the 
tribe  has  no  recognized  rights  to  himt, 
fish  or  gather  off-reservation.  The 
KaUspel  Tribe  has  a  fully  developed 
wildlife  program  with  hunting  and 
fishing  codes.  The  tribe  enjoys  excellent 
wildUfe  management  relations  with  the 
State  of  Washington,  with  which  it  has 
an  operational  Memorandum  of 
Understanding  with  emphasis  on 
fisheries  but  also  for  wildUfe.  The 
seasons  described  below  pertain  to  non- 
tribal  hunters  that  would  be  allowed  to 
harvest  waterfowl  on  a  1 76  acre 
waterfowl  management  unit.  The  tribe  is 
utiUzing  this  opportunity  to  rehabilitate 
an  area  that  needs  protection  because  of 
past  land  use  practices,  as  well  as  to 
provide  additional  waterfowl  hunting  in 
the  area. 

For  the  1995-96  migratory  bird 
himting  seasons,  the  Kalispel  Tribe 
proposed,  in  a  June  27, 1995,  letter, 
duck  and  goose  seasons  that  begin  2 
weeks  earlier  and  end  2  weeks  later  than 
those  for  the  State  of  Washington  in  the 
same  area.  The  outside  frameworks, 
however,  for  ducks  and  geese  would  run 
from  October  1, 1995,  through  January 
31, 1996.  In  that  period,  non-tribal 
hunters  would  be  allowed  to  hunt  on 
weekends,  hoUdays  and  continuously  in 
the  month  of  December  for  a  total  of  66 
days.  Hunters  should  obtain  further 
informaUon  on  days  from  the  Kalispel 
Tribe.  Daily  bag  and  possession  limits 
would  be  the  same  as  those  for  the  State 
of  Washington,  and  anticipated  harvest 
is  expected  to  be  less  than  200  geese  and 
250  ducks. 

All  other  State  and  Federal 
regulations  contained  in  50  CFR  Part  20, 
such  as  use  of  steel  shot  and  possession 
of  a  signed  migratory  bird  hunting 
stamp,  will  be  observed. 

The  Service  proposes  to  agree  to  the 
regulations  requested  by  the  Kalispel 
Tribe. 

8.  Klamath  Tribe,  Chiloquin,  Oregon 

The  Klamath  Tribe  currently  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  reserved  hunting, 
fishing  and  gathering  rights  within  the 
former  reservation  boundary .  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  c:  1664,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864,  and  carried  out 
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cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon  and  the  Klamaths.  The  Klamath 
Indian  Game  Commission  conducts  the 
setting  of  seasons.  Tribal  harvest  is 
monitored  by  both  the  tribal  biological 
staff  and  tribal  Regulatory  Enforcement 
Officers  through  frequent  bag  checks 
and  hunter  interviews. 

In  a  June  2, 1995.  letter,  the  Klamath 
Tribe  proposed  season  dates  that  run 
from  October  1, 1995,  through  January 
28, 1996.  Daily  bag  limits  would  be  9  for 
ducks  and  6  for  geese;  the  possession 
limits  would  be  twice  the  daily  bag 
limit.  The  daily  bag  and  possession 
limit  for  coots  would  be  25.  Shooting 
hours  would  be  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset. 
Based  on  the  number  of  buds  produced 
in  the  Klamath  Basin,  the  tribe  expects 
that  this  year's  duck  harvest  will  be 
similar  to  last  year's  while  goose  harvest 
wiU  most  likely  be  above  1994  levels. 

The  Service  proposes  to  approve  the 
regulations  of  the  Klamath  'Tribe, 
provided  an  agreement  can  be  reached 
on  waterfowl  sex  and  species 
restrictions. 

9.  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Reservation,  Lower  Brule,  South 
Dakota 

The  Lower  Brule  Sioux  Tribe  first 
estabUshed  tribal  migratory  bird  hunting 
regulations  for  the  Lower  Brule 
Reservation  in  1994.  The  Lower  Brule 
Reservation  is  about  214,000  acres  in 
size  and  is  located  on  and  adjacent  to 
the  Missouri  River,  south  of  Pierre.  Land 
ownership  on  the  reservation  is  mixed, 
however,  the  Lower  Brule  Tribe 
currently  has  full  management 
authority.  On-reservation  management 
authority  over  fish  and  wildUfe  was 
estabUshed  for  the  Lower  Brule  Sioux 
Tribe  via  a  MOA  with  the  State  of  South 
Dakota,  dated  October  24, 1986. 
Although  the  tribe  is  in  Utigation  with 
the  State  of  South  Dakota  regarding 
jurisdiction,  this  MOA  wiU  continue  to 
be  in  effect  until  settled  by  the  Federal 
District  Court.  The  MOA  provides  the 
tribe  jurisdiction  over  fish  and  wildUfe 
on  reservation  lands,  including  deeded 
and  Corps  of  Engineers  taken  lands. 
Recent  meetings  between  the  Lower 
Brule  Sioux  Tribe,  the  South  Dakota 
Department  of  Game,  Fish  and  Parks 
and  the  Service  have  jielded  consensus 
on  the  implementation  of  this 
Agreement  for  the  1995-96  season.  This 
wiU  allow  the  pubUc  a  clear 
understanding  of  the  Lower  Brule  Sioux 
WildUfe  Department  Ucense 
requirements  and  hunting  season 
regulations.  The  Lower  Brule 


Reservation  waterfowl  season  is  open  to 
tribal  and  non-tribal  hunters. 

For  the  1995-96  migratory  bird 
himting  season,  the  Lower  Brule  Sioux 
Tribe  is  proposing  a  duck  season  length 
of  51  days  or  the  maximum  number  of 
days  in  the  High  Plains  2^ne  if  greater. 
The  tribe's  proposed  season  would  run 
trom  October  7  through  November  26. 
1995  with  any  additional  days  added 
after  November  26.  The  daily  bag  limit 
would  be  4  ducks,  which  could  no  more 
than  1  hen  maUard,  1  redhead,  1 
canvasback,  1  pintail,  1  hooded 
merganser,  or  2  wood  ducks,  or  the 
maximum  daily  bag  Umit  in  South 
Dakota. 

The  tribe's  proposed  goose  season 
would  run  from  October  7  through 
December  31, 1995,  with  a  daily  bag 
Umit  of  2  dark  geese,  which  may  not 
include  more  than  1  white-fronted 
geese.  The  daily  bag  limit  for  Ught  geese 
would  be  10.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

In  the  1994-95  season,  234  hunters 
harvested  an  estimated  511  geese  (0.9 
geese  per  hunter-day)  and  396  ducks 
(0.7  ducks  per  hunter-day).  Duck 
species  composition  was  primarily 
mallard  (57  percent),  gadwall  (10 
percent),  and  green-winged  teal  (10 
percent),  while  goose  harvest  was  98 
percent  Canada  geese.  In  addition, 
harvest  at  two  tribal  goose  camps 
totalled  3,105  geese  of  which  over  97 
percent  were  Canada  geese. 

With  the  tribe's  proposed  regulations 
for  1995-96,  duck  harvest  is  anticipated 
to  be  approximately  500  birds  (an 
increase  of  25  percent),  while  goose 
harvest  is  exi>ected  to  be  similar  to  last 
year.  AU  basic  Federal  regulations 
contained  in  50  CFR  Fart  20,  including 
the  use  of  steel  shot,  Migratory 
Waterfowl  Hunting  and  Conservation 
Stamp,  etc.,  would  be  observed  by  the 
tribe's  proposed  regulations.  In 
addition,  the  Lower  Brule  Sioux  Tribe 
has  an  official  Conservation  Code  that 
was  estabUshed  by  Tribal  Council 
Resolution  on  June  1982  and  updated  in 
1994. 

The  Service  proposes  to  approve  the 
tribe's  proposed  regulations  set  out  here 
for  the  Lower  Brule  Reservation. 

10.  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 

Since  1985,  the  Service  has 
estabUshed  uniform  migratory  bird 
himting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  tribe  owns 
almost  aU  lands  on  the  reservation  and 
has  fuU  wildUfe  management  authority. 

In  a  June  30, 1995,  conununication. 
the  tribe  proposed  special  migratory 
bird  hunting  regulations  on  the 


reservation  for  both  tribal  and  nontribal 
members  for  the  1995-96  hunting  season 
for  ducks  (including  mergansers), 
Canada  geese,  coots,  band-tailed 
pigeons,  and  mourning  doves.  For 
waterfowl,  the  Navajo  Nation  requests 
the  earliest  opening  dates  and  longest 
seasons,  and  the  same  daily  bag  and 
possession  limits,  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks,  to  be  announced.  For  both 
mourning  dove  and  band-tailed  pigeons, 
the  Navajo  Nation  proposes  seasons  of 
September  1  through  30.  The  Navajo 
Nation  also  proposes  daily  bag  limits  of 
10  and  5  for  mourning  dove  and  band- 
tailed  pigeon,  respectively.  Possession 
limits  would  be  twice  the  daily  bag 
limits. 

In  addition,  the  tribe  proposes  to 
require  tribal  members  and  noiunembers 
to  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  Part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  vaUd 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Special 
regulations  estabUshed  by  the  Navajo 
Nation  also  apply  on  the  reservation. 
The  Service  proposes  to  approve  the 
Navajo  Nation  request  for  these  special 
regulations  for  the  1995-96  migratory 
bird  himting  seasons. 

11.  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin 

Since  1991-92,  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Service 
have  cooperated  to  establish  uniform 
regulations  for  migratory  bird  hunting 
by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  thefr  own  hunting  regulations 
within  those  original  reservation  limits. 
The  Oneida  Tribe  also  has  a  good    . 
working  relationship  with  the  State  of 
Wisconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same  for  the 
tribe  and  Wisconsin. 

In  a  June  1, 1995,  letter  to  the  Service, 
the  tribe  proposed  special  migratory 
bird  hunting  regulations.  For  ducks, 
geese,  mourning  dove  and  woodcock, 
the  Tribe  described  the  "outside  dates" 
(seasons)  as  being  September  1  through 
November  30. 1995,  inclusive. 

The  Oneida  Conservation  Department 
is  recommending  a  season  quota  of  150 
Canada  geese.  Canada  goose  bag  limits 
would  be  2  tribally  tagged  geese  per  day 
and  the  tribe  wiU  reissue  2  tags  as  each 
2  birds  are  registered.  The  possession 
limit  for  Canada  geese  is  4.  If  the  quota 
is  attained  before  the  season  concludes, 
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the  Department  recommends  closing  the 
season  early. 

For  ducks,  the  tribe  proposes  a  daily 
bag  limit  of  5  birds,  which  could 
include  no  more  than  3  mallards,  1  hen 
mallard,  4  wood  ducks,  1  canvasback,  1 
redhead,  2  pintails,  and  1  hooded 
merganser.  The  daily  bag  and 
possession  limits  for  moiuning  dove 
and  woodcock  would  be  10/20  and  6/ 
12,  respectively. 

Shooting  hours  are  proposed  to  be 
one-half  hour  before  simrise  to  simset. 
Indians  and  non-Indians  himting  on  the 
Oneida  Indian  Reservation  or  on  lands 
under  the  jurisdiction  of  the  Oneida 
Nation  will  observe  all  basic  Federal 
migratory  bird  himting  regulations 
found  in  50  CFR,  except  that  the  tribe 
proposes  to  exempt  Indian  hunters  from 
the  purchase  of  the  Migratory  Waterfowl 
Himting  and  Conservation  Stamp 
("Duck  Stamp")  and  the  plugging  of 
shotguns  to  limit  capacity  to  3  shells. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin. 

12.  Seminole  Tribe  of  Florida,  Big 
Cypress  Seminole  Reservation, 
Clewiston,  Florida 

For  the  first  time,  in  the  1995-96 
migratory  bird  seasons,  the  Seminole 
Tribe  of  Florida  and  the  Service  are 
cooperating  to  estabUsh  regulations  for 
the  70,000  acre  Big  Cypress  Seminole 
Reservation.  Located  northwest  of 
Miami,  the  Big  Cypress  Seminole 
Reservation  is  totally  tribally  owned  and 
the  tribe  enjoys  full  wildhfe 
management  authority. 

For  the  1995-96  season,  the  Seminole 
Tribe  is  proposing  to  establish  a 
mourning  dove  season  that  would  run 
from  September  20, 1995,  through 
January  15, 1996.  Hunting  would  be  by 
both  tribal  and  non-tribal  members, 
however,  hunting  would  be  on  Sundays 
only  from  1:00  p.m.  to  sunset.  Daily  bag 
Umits  would  be  the  same  as  those 
allowed  within  the  Federal  frameworks 
for  the  State  of  Florida.  All  other 
Federal  regulations  contained  in  50  CFR 
pari  20  would  apply. 

The  tribe  expects  the  harvest  for  the 
Reservation  to  be  6,000  doves,  and  will 
cease  hunting  after  the  anticipated 
harvest  has  been  reached.  All  entry  to 
the  hunt  area  is  controlled  by  the  tribe 
and  all  bag  Umits  are  checked  by  the 
Seminole  Department  of  Law 
Enforcement. 

The  Service  proposes  to  approve  the 
Seminole  Tribe's  requested  1995-96 
special  migratory  bird  hunting 
regulations. 

13.  Shoshone-Bannock  Tribes,  Fort 
Hall  Indian  Reservation,  Fort  Hall, 
Idaho 


Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally-owned.  The  tribes 
claim  fuU^ldhfe  management 
authority  throughout  the  reservaticm, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  e^iecially  for  hunting  by 
non-tribal  members  on  reservation  lands 
owned  by  non-Indians.  As  a 
compromise,  since  1985,  the  Service  has 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone. 
The  regulations  were  requested  by  the 
tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
The  Service  agreed  to  the  season  dates 
because  it  seemed  likely  that  they 
would  provide  additional  protection  to 
mallards  and  pintails;  the  State  of  Idaho 
concurred  with  the  zoning  arrangement. 
The  Service  has  no  objection  to  die 
State's  use  of  this  zone  again  in  the 
1995-96  hunting  season,  provided  the 
duck  and  goose  himting  season  dates  are 
the  same  as  on  the  reservation. 

In  a  June  7, 1995,  proposal,  for  the 
1995-96  hunting  season,  the  Shoshone- 
Bannock  Tribes  have  requested  a 
continuous  duck  (including  mergansers) 
season  with  the  maximum  number  of 
days  and  the  same  daily  bag  and 
possession  limits  permitted  Pacific 
Flyway  States,  under  final  Federal 
frameworks  to  be  announced.  If  59  days 
are  permitted,  as  in  last  year,  this  could 
conceivably  begin  the  season  on  October 
20  and  conclude  it  on  December  20, 
1995.  Coot  and  snipe  season  dates 
would  be  the  same  as  for  ducks,  with 
the  same  daily  bag  and  possession  limits 
permitted  Pacific  Flyway  States.  The 
tribes  anticipate  harvest  to  be  between 
2,000  and  5,000  ducks. 

The  tribes  also  requested  a  continuous 
goose  season  with  the  maximum 
number  of  days  and  the  same  daily  bag 
and  possession  limits  permitted  Idaho 
under  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  (93)  are  permitted  as  in 
previous  years,  the  season  would  have 
an  opening  date  of  October  8, 1995,  and 
a  closing  date  of  January  8. 1996.  Tlie 
tribes  anticipate  harvest  to  be  between 
4,000  and  6,000  geese. 

Non-tribal  hunters  must  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours,  use  of  steel  shot,  and 
manner  of  taking.  Special  regulations 
established  by  the  Shoshone-Bannock 
Tribes  also  apply  on  the  reservation. 

The  Service  notes  that  the  requested 
regulations  are  nearly  identical  to  those 
of  last  year  and  proposes  to  approve 
them. 

14.  Squaxin  Island  Tribe.  Squaxin 
Island  Reservation,  Shelton,  Washington 


For  the  first  time,  in  the  1995-96 
migratory  bird  seastms,  the  Squaxin 
Island  Tribe  of  Washington  and  the 
Service  are  cooperating  to  establish 
special  tribal  migratory  bird  hunting 
regulations  for  the  Squaxin  Island  Tribe. 
These  special  regulations  would  apply 
to  tribal  members  on  the  Squaxin  Island 
Reservation,  located  in  western 
Washington  near  Olympia.  and  all  lands 
within  the  traditional  hunting  grounds 
of  the  Squaxin  Island  Tribe. 

For  the  1995-96  season,  the  Squaxin 
Island  Tribe  is  proposing  to  estabUsh 
duck,  coot,  and  snipe  seasons  that 
would  run  from  September  15, 1995, 
through  January  15, 1996.  The  daily  bag 
linut  for  ducks  would  be  5  per  day  and 
could  include  only  1  canvasback.  The 
season  on  harlequin  ducks  would  be 
closed.  For  coots  and  snipe,  the  daily 
bag  limit  would  be  25  and  8, 
respectively. 

For  geese,  the  tribe  proposes  to 
estabUsh  a  season  that  would  run  fit>m 
September  15. 1995,  through  January  15, 
1996.  The  daily  bag  limit  for  geese 
would  be  4  per  day  and  could  include 
only  2  snow  geese  and  1  dusky  Canada 
goose.  The  season  on  Aleutian  and 
Cackling  Canada  geese  would  be  closed. 

For  brant,  the  tribe  proposes  to 
estabUsh  a  September  15  to  December 
31, 1995,  season  with  a  daily  bag  limits 
of  2  birds  per  day.  The  tribe  also 
proposes  a  September  15  to  December  1, 
1995,  season  for  band-tailed  pigeons 
with  a  daily  has  limit  of  2  per  day. 

In' all  cases,  the  possession  limit 
would  be  twice  the  daily  bag  Umit. 
Shooting  hours  would  be  fit)m  one-half 
hour  before  sunrise  to  one-half  hour 
after  sunset  and  steel  shot  would  be 
required  for  migratory  bird  hunting. 
Further,  the  tribe  requires  all  harvest  to 
be  reported  to  the  tribe's  Natural 
Resources  Office  within  72  hours. 

Under  the  proposed  regulations,  the 
tribe  estimates  the  harvest  for  the 
Reservation  to  be  as  foUows:  400  ducks; 
2,500  coots;  800  snipe;  400  geese;  and 
200  brant.  Tribal  regulations  are 
enforced  by  the  tribe's  Law  Enforcement 
Department. 

The  Service  proposes  to  approve  the 
Squaxin  Island  Tribe's  requested  1995- 
96  special  migratory  bird  hunting 
regulations. 

15.  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washirigton 

The  'TulaUp  Tribes  are  the  successors 
in  interest  to  the  Snohomish, 
Snoqualmie  and  Skykomish  tribes  and 
other  tribes  and  bands  signatory  to  the 
Treaty  of  Point  ElUott  of  January  22, 
1855.  The  TulaUp  Tribes'  government  is 
located  on  the  TulaUp  Indian 
Reservation  at  Marysville,  Washington. 
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The  tribes  or  individual  tribal  members 
own  all  of  the  land  on  the  reservation, 
and  they  have  fuU  wildUfe  management 
authority.  AU  lands  within  the 
boundaries  of  the  TulaUp  Tribes 
Reservation  are  closed  to  non-member 
hunting  unless  opened  by  TulaUp  Tribal 
regulations. 

In  a  letter  dated  June  2, 1995,  the 
TulaUp  Tribes  proposed  tribal  and  non- 
tribal  hunting  regulations  for  the  1995- 
96  seasons  as  follows: 

For  ducks  and  coot,  the  proposed 
season  for  tribal  members  would  be 
from  September  15, 1995,  through 
February  1, 1996.  In  the  case  of  non- 
tribal  hunters  hunting  on  the 
reservation,  the  season  would  be  the 
latest  closing  date  and  the  longest 
period  of  time  allowed  for  the  State  of 
Washington  under  final  Pacific  Flyway 
Federal  frameworks,  to  be  announced. 
Daily  bag  and  possession  limits  for 
Tul^p  Tribal  members  would  be  6  and 
12  ducks,  respectively,  except  that  for 
blue-winged  teal,  canvasback, 
harlequin,  pintail,  and  wood  duck,  the 
bag  and  possession  Umits  would  be  the 
same  as  those  established  for  the  State 
of  Washington  in  accordance  with  final 
Federal  frameworks.  For  non-tribal 
hunters,  bag  and  possession  limits 
would  be  the  same  as  those  permitted 
the  State  of  Washington  under  final 
Federal  frameworks,  to  be  aimounced.  It 
would  be  necessary  for  non-tribal 
hunters  to  check  with  the  Tulalip  tribal 
authorities  for  additional  conservation 
measures  which  may  apply  for  specific 
species  managed  within  the  "region." 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  15, 1995,  through  February 
1, 1996.  Non-tribal  hunters  would  be 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  the 
State  of  Washington  under  final  Federal 
frameworks,  to  be  announced.  For  tribal 
hunters,  the  goose  daily  bag  and 
possession  limits  would  be  6  and  12, 
respectively,  except  that  the  bag  limits 
for  brant,  cackling  Canada  geese  and 
dusky  Canada  geese  would  be  those 
established  for  the  Pacific  Flyway  in 
accordance  with  final  Federal 
frameworks,  to  be  announced.  For  non- 
tribal  hunters  hunting  on  reservation 
lands,  the  daily  bag  and  possession 
limits  would  he  those  estabUshed  in 
accordance  with  final  Federal 
frameworks  for  the  State  of  Washington, 
to  be  announced.  The  TulaUp  Tribes 
also  set  a  maximum  annual  bag  Umit  on 
ducks  and  geese  for  those  tribal 
members  who  engage  in  subsistence 
hunting. 

For  snipe,  the  proposed  open  seasons 
follow  those  regulations  for  ducks  and 
coot  detailed  above.  For  both  tribal  and 


non-tribal  hunters,  snipe  daily  bag  and 
possession  limits  are  proposed  to  be  6 
and  12,  respectively. 

AU  hunters  on  TulaUp  Tribal  lands 
are  required  to  adhere  to  shooting  hour 
regulations  set  at  one-half  hour  before 
sunrise  to  sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
regulations  enforced  by  the  tribe.  Non- 
tribal  hunters  sixteen  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  vaUd  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  vaUd 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
vaUdated  throu^  signature  across  the 
face  in  ink. 

Although  the  season  length  requested 
by  the  TulaUp  Tribes  appears  to  be  quite 
liberal,  a  rough  estimate  of  past  harvests 
indicates  a  total  take  by  tribal  and  non- 
tribal  hunters  under  1,000  ducks  and 
500  geese,  annually.  The  Service 
intends  to  concur  with  the  TulaUp 
Tribes  request  for  the  above  seasons  and 
requests  that  the  harvest  be  monitored 
closely  and  regulations  be  reevaluated 
for  future  years  if  harvest  becomes  too 
great  in  relation  to  population  numbers. 

16.  White  Mountain  Apache  Tribe, 
Fort  Apache  Indian  Reservation, 
Whiteriver,  Arizona 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the  tribe 
has  recognized  full  wildUfe 
management  authority.  The  White 
Mountain  Apache  Tribe  has  requested 
regulations  that  are  essentially 
unchanged  from  those  agreed  to  for  the 
1994-95  hunting  year. 

The  hunting  zone  for  waterfowl 
continues  to  be  restricted  and  is 
described  as:  the  entire  length  of  the 
Black  and  Salt  Rivers  forming  the 
southern  boundary  of  the  reservation; 
the  White  River,  extending  from  the 
Canyon  Day  Stockman  Station  to  the 
Salt  River;  and  all  stock  ponds  located 
within  WildUfe  Management  Units  4, 6 
and  7.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  for  the  1995-96 
season. 

The  tribe  is  proposing  a  continuous 
duck,  coot,  merganser,  galUnule  and 
moorhen  hunting  season,  with  an 
opening  date  of  November  11, 1995,  and 
a  closing  date  of  January  7, 1996.  The 
tribe  proposes  a  daily  duck  bag  limit  of 
3,  which  can  have  no  more  than:  1 
redhead,  2  canvasbacks,  1  pintail,  and  1 
hen  mallard.  The  daily  bag  limit  for 
mergansers  is  3.  The  daily  bag  limit  for 
coots,  gallinules  and  moorhens  would 
be  25  singly,  or  in  the  a^egate. 

For  geese,  the  season  is  proposed  to 
extend  from  November  11, 1995, 
through  January  7, 1996.  Hunting  would 


be  Umited  to  Canada  geese,  and  the 
daily  bag  limit  is  2. 

Season  dates  for  band-tailed  pigeons 
and  mourning  doves  would  rim 
concurrenUy  from  September  1  through 
September  10. 1995,  in  WildUfe 
Management  Units  7  and  10,  only. 
Proposed  daily  bag  limits  for  band- 
tailed  pigeons  and  mourning  doves 
would  be  3  and  8,  respectively. 

Possession  limits  for  the  above 
referenced  species  are  twice  the  daily 
bag  limits.  Shooting  hours  would  be 
from  one-half  hour  before  sunrise  to 
sunset.  There  would  be  no  open  season 
for  sandhill  cranes,  rails  and  snipe  on 
the  White  Mountain  Apache  lands 
under  this  proposal.  A  number  of 
special  regulations  apply  to  tribal  and 
non-tribal  hunters,  which  may  be 
obtained  from  the  White  Mountain 
Apache  Tribe  Game  and  Fish 
Department. 

The  regulations  requested  by  the  tribe 
for  the  1995-96  seasons  are  as 
conservative  as  those  established  last 
year,  and  the  Service  proposes  to 
approve  them. 

1 7.  Yankton  Sioux  Tribe,  Marty, 
South  Dakota 

On  June  1, 1995,  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  hunting 
proposal  for  the  1995-96  season.  The 
Yankton  Sioux  tribal  waterfowl  hunting 
season  would  be  open  to  both  tribal 
members  and  nonmembers.  The 
waterfowl  hunting  regulations  to  be 
established  by  this  proposal  would 
apply  to  tribal  and  trust  lands  within 
the  external  boundaries  of  the 
reservation. 

For  duck  (including  mergansers)  and 
coots,  the  Yankton  Sioux  Tribe  proposes 
season  dates  of  November  4  to 
December  13, 1995.  Daily  bag  and 
possession  limits  would  be  the  same  as 
those  adopted  by  the  State  of  South 
Dakota. 

For  geese,  the  tribe  has  requested  a 
dark  geese  (Canada  geese,  brant,  white- 
fronts)  and  snow  geese  hunting  season 
of  October  14,  1995,  to  January  7,  1996. 
Daily  bag  and  possession  limits  would 
be  the  same  as  those  adopted  by  the 
State  of  South  Dakota. 

All  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  Ucense  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  nontribal  hunters  would 
have  to  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  Part  20,  regarding  shooting  hours 
and  the  manner  of  taking.  Special 
regulations  estabUshed  by  the  Yankton 
Sioux  Tribe  also  apply  on  the 
reservation. 

During  the  1994-95  hunting  season, 
the  tribe  reports  that  sUghtiy  more  than 
100  geese  were  harvested  by  both  tribal 
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and  non-tribal  members.  The  tribe 
further  anticipates  that  the  1995-96 
waterfowl  harvest  should  be  less  than 
150  geese  and  50  ducks. 

The  Service  proposes  to  concur  with 
the  Yankton  Sioux  proposal  for  the 
1995-96  hunting  season,  and  requests 
that  the  tribe  continue  to  monitor  and 
report  the  harvest  of  Canada,  snow  and 
white-fronted  geese. 

Public  Comment 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests. 
Therefore,  she  desires  to  obtain  the 
comments  and  suggestions  on  these 
proposals  from  the  pubUc,  other 
concerned  governmental  agencies,  tribal 
and  other  Indian  organizations,  and 
private  interests,  and  she  will  take  into 
consideration  any  reasonable  comments 
received.  Such  comments,  and  any 
additional  information  received,  may 
lead  the  Director  to  adopt  final 
regulations  differing  from  these 
proposals. 

No  pubUc  comment  has  been 
provided  to  the  Service  for  the  Notice  of 
Intent  pubUshed  on  March  24, 1995,  to 
promulgate  a  rulemaking  with  regard  to 
regulations  for  migratory  bird  hunting 
by  American  Indian  tribal  members. 

Conmient  Procedure 

Special  drciunstances  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  the  Service  can 
allow  for  public  comment.  Two 
considerations  compress  the  time  in 
which  this  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  for 
tribes  and  the  Service  to  estabUsh  final 
regulations  before  September  1, 1995, 
and  on  the  other  hand,  the 
unavailability  until  late  July  of  specific 
reUable  data  for  each  year's  status  of 
waterfowl.  Therefore,  the  Service 
beUeves  that  to  allow  a  comment  period 
past  September  1, 1995  is  impracticable 
in  terms  of  publishing  timely 
rulemakings  and  contrary  to  the  public 
interest. 

It  is  the  poUcy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  pubfic  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director,  (FWS/ 
MEMO),  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  634  ARLSQ, 
1849  C  St..  NW,  Washington,  D.C. 
20240.  Comments  received  will  be 
available  for  public  inspection  diuing 
normal  business  hours  at  the  Service's 
Office  of  Migratory  Bird  Management  in 
Room  634,  Arlington  Square  Building, 


4401  N.  Fairfax  Drive,  Arlington.  VA 
22203.  All  relevant  comments  on  the 
proposals  received  no  later  than 
September  1, 1995  will  be  considered. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Coimcil  on  Environmental 
Quality  on  June  6, 1975.  and  notice  of 
availability  was  pubUshed  in  the 
Federal  Register  on  June  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9,  1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884).  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utiUze  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insxu^  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat..."  Consequently,  the 
Service  has  initiated  Section  7 
consultation  under  the  Endangered 
Species  Act  for  the  proposed  migratory 
bird  hunting  seasons  including  those 
which  occur  on  Federally  recognized 
Indian  reservations  and  ceded  lands 
When  completed,  the  Service  s 
biological  opinion  resulting  from  its 
consultation  under  Section  7  of  the 
Endangered  Species  Act  may  be 
inspected  by  the  public  in,  and/ or  are 
available  to  the  public  from,  the 
Division  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management. 
U.S.  Fish  and  WildUfe  Service. 
Department  of  the  Interior.  Washington. 
D.C.  20240.  Copies  of  these  documents 
are  available  from  the  Service  at  the 


address  indicated  imder  the  caption 
ADDRESSES. 

Regulatory  FlexibUity  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

In  the  March  24  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  RegtUatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12866.  These 
included  preparing  an  Analysis  of 
Regulatory  Effects,  preparing  a  Small 
Entity  Flexibihty  Analysis  under  the 
Regulatory  FlexibiUty  Act.  and 
pubhshing  a  summary  of  the  latter.  This 
information  is  included  in  the  present 
document  by  reference.  This  action  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504. 

Authorship 

The  primary  authors  of  this  proposed 
rulemaking  are  Ron  W.  Kokel  and  Dr. 
Keith  A.  Morehouse,  Office  of  Migratory 
Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildhfe. 

Based  on  the  results  of  soon  to  be 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
regulations  for  migratory  birds 
beginning  as  early  as  September  1, 1995, 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taiung  into  account  both 
reserved  hunting  rights  and  tjie  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  or  for  both  tribal  and 
nontribal  members  may  differ  from 
those  estabhshed  by  States  in  which  the 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  are  located.  The 
regulations  will  specify  open  seasons, 
shooting  hours,  and  bag  and  possessiou 
limits  for  rails,  coot,  gallinules 
(including  moorhen),  woodcock, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers)  and  geese. 

The  rules  that  eventually  will  be 
promulgated  for  the  1995-96  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3. 1918  (40  Stat.  755;  16  U.S.C.  703 
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et  seq.),  as  amended.  The  MBTA 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abtmdance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds, 
to  determine  when,  to  what  extent,  and 
by  what  means  such  birds  or  any  part, 
nest  or  egg  thereof  may  be  taken, 
hunted,  captured,  killed,  possessed, 
sold,  pvuchased,  shipped,  carried, 
exported  or  transported. 
Dated:  August  10, 1995. 
Robert  P.  Davison, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  95-20447  Filed  8-16-95;  8:45  ami 
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DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 

COMHHIfNqf  PlaMIMf  SIM 


24  CFR  Part  586 
[Dodwt  No.  FR-382(M-«1] 
nN2S06-AB72 

Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  (HUD). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  promulgates 

poUcy  and  procedures  for  implementing 

the  Base  Closure  Community 

Redevelopment  and  Homeless 

Assistance  Act  of  1994. 

DATES:  Efiiactive  Date:  September  18. 

1995. 

Sunset  Provision:  Sections  586.1. 
586.5.  586.10,  586.15,  586.20.  586.25. 
586.30.  586.35.  586.40  and  586.45  shall 
expire  and  shall  not  be  in  eR'ect  after 
September  17, 1996.  imless  prior  to 
September  17. 1996,  the  Department 
publishes  a  final  rule  adopting  the 
interim  rule  with  or  without  changes,  or 
pubhshes  a  notice  in  the  Fedoral 
Register  to  extend  the  effective  date  of 
the  interim  rule. 

Comments  due  date:  October  16, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  General 
Coimsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  Washington,  DC  20410.  Facsimile 
(FAX)  comments  are  not  acceptable.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  on  weekdays  between  7:30 
a.m.  and  5:30  p.m.  at  the  above  address. 
This  interim  rule  was  written  jointly  by 
the  Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development.  All  pubUc  comments  will 
be  reviewed  by  both  departments  and 
subsequent  amendments  will  be  drafted 
together. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Hertzfeld,  Office  of  Assistant  Secretary 
of  Defense  (Economic  Seciuity). 
Department  of  Defense,  3300  Defense 
Pentagon,  room  No.  lD-760, 
Washington,  DC  20301-3300,  (703)  695- 
1470;  or  Thelma  Moore,  Deputy 
Assistant  Secretary  for  Planning/ 
Community  Viability.  Office  of 


Community  Planning  and  Development. 
Room  7204.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
Washington.  DC  20410.  (202)  708-2484 
or,  TDD  number  for  hearing  and  speech- 
impaired,  (202)  706-0738  (these 
telephone  niunbers  are  not  toll-free). 

SUPPLEMENTARY  INFORMATION: 

I.  Infbrmatitm  Collection 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
niunber,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

PubUc  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  interim  rule  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sotnces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  biuden  is 
provided  imder  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urt)an  Development. 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW,  Room  10276.  Washington.  DC 
20410-0500;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  HUD, 
Washington,  DC  20503. 

n.  Background 

A.  Legislative  Summary 

This  interim  rule  promulgates  poUcy 
and  procedures  for  implementing  the 
Base  Closiue  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994 
("Redevelopment  Act")  (Pub.  L.  103- 
421).  The  Redevelopment  Act  amends 
the  Defense  Authorization  Amendments 
and  Base  Closiue  and  Realigiunent  Act 
of  1988  (Pub.  L.  100-526)  and  the 
National  Defense  Authorization  Act  of 
Fiscal  Year  1991  (Pub.  L.  101-510)  (both 
at  10  U.S.C.  2687,  note),  both  as 
amended  by  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L  103-160). 


B.  Grcumstances  That  Led  to  This  New 
Law 

Title  V  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1987,  as 
amended.  42  U.S.C.  11411  ("Title  V"). 
granted  first  priority  on  use  of  all 
surplus  federally  owned  real  and 
personal  property,  including  former 
miUtary  installations,  to  the  homeless. 
The  Title  V  provisions  have  worked 
reasonably  well  for  small  parcels, 
however,  in  the  base  closiue  and 
realignment  environment  the  processes 
for  reuse  planning  and  homeless  use 
were  independent  and  the  timing 
incompatible.  On  October  25, 1994,  the 
President  signed  the  Redevelopment 
Act,  which  exempts  base  closvue  and 
reahgnment  property  from  Title  V  and 
substitutes  a  new  community-based 
process  wherein  representatives  of  the 
homeless  will  work  directly  with  Local 
Redevelopment  Authorities  (LRAs)  on 
the  reuse  of  former  miUtary 
installations. 

The  Redevelopment  Act  provides  a 
process  which  aims  to  balance  the  needs 
of  the  homeless  with  other  development 
interests  in  the  community  in  the 
vicinity  of  the  installation.  Congress 
recognized  that  in  order  to  achieve  this 
balance,  all  interests  must  be  "put  on 
the  table"  at  the  same  time. 
Accordingly,  the  Redevelopment  Act 
requires  the  LRA  to  accept  notices  of 
interest  simultaneously  from  state  and 
local  governments  and  other  interests 
that  include  development  and  public 
purpose  uses,  including  pubUc  benefit 
uses  piusuant  to  the  federal  siuplus 
property  disposal  authorities. 

C.  Applicability 

The  Redevelopment  Act  applies  to  all 
bases  that  are  approved  for  closure/ 
reahgnment  imder  Pub.  L.  101-510  after 
October  25, 1994  as  well  as  those 
installations  approved  for  closure/ 
reahgnment  prior  to  October  25, 1994 
under  either  Pub.  L.  100-526  or  Pub.  L. 
101-510  that  have  elected  to  come 
under  the  new  process  prior  to 
December  24, 1994.  All  other 
installations  approved  for  closure/ 
realignment  prior  to  October  25,  1994 
that  have  not  elected  to  come  under  the 
new  process  are  covered  by  the  Title  V 
process  as  amended  by  Pub.  L.  103-160. 
The  Title  V  process  continues  to  apply 
to  all  other  luiutiUzed,  underutiUzed, 
excess,  or  surplus  property  owned  by 
the  federal  government,  including 
military  properties  that  are  not  part  of 
a  base  closure  or  realignment. 

LRAs  which  have  elected  to  come 
under  the  Redevelopment  Act  should 
pay  particular  attention  to  §  586.20(c)(1) 
which  extends  the  permissible  time 
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period  within  which  an  LRA  can  set  its 
date  for  receipt  of  notices  of  interest.  For 
LRAs  which  have  adequately  compUed 
with  the  statutory  time  limitation  prior 
to  pubhcation  of  this  interim  rule.  HUD 
will  not  expect  them  to  reopen  their 
notice  period;  however,  those  which 
have  not  yet  so  compUed  will  be 
expected  to  follow  this  requirement.  For 
all  installations  selected  for  closure  or 
reahgnment  prior  to  1995  that  have 
elected  this  process,  the  LRA  must 
complete  the  period  for  receiving 
notices  of  interest  no  later  than  90  days 
from  the  pubhcation  of  this  interim  rule. 

The  Redevelopment  Act  recognizes 
that  installations  approved  for  closure 
or  reahgnment  before  enactment  of  this 
law  are  well  into  the  planning  process 
and  should  therefore  be  treated 
differently  than  installations  approved 
for  closure/reahgnment  subsequent  to 
enactment.  As  a  result,  §  586.20(c) 
allows  for  greater  flexibiUty  concerning 
the  commencement  and  requirements  of 
the  outreach  efforts  to  representatives  of 
the  homeless,  state  and  local 
governments,  and  other  interested 
parties  in  those  communities. 

The  Redevelopment  Act  includes 
special  considerations  for  providers 
who  had  appUcations  pending  on 
closure  or  realignment  and  disposal 
properties  under  Title  V  at  the  time  of 
enactment  of  the  Redevelopment  Act. 
LRAs  must  consider  and  specifically 
address  any  appUcations  that  were 
pending  as  of  the  date  of  enactment.  In 
the  case  of  providers  whose  applications 
have  been  approved  (but  the  property 
apphed  for  has  not  been  transferred  or 
leased),  the  LRA  must  accommodate  the 
provider  with  substantially  equivalent 
property  on  or  off  the  installation, 
sufficient  funding  to  acquire  such 
equivalent  property,  services  and 
activities  that  meet  the  needs  identified 
in  the  apphcation,  or  a  combination  of 
such  property,  funding,  services,  and 
activities. 

D.  Roles  ofDoD  and  HUD 

DoD  is  responsible,  through  the 
Mihtary  Departments,  for  closing  and 
disposing  of  the  installations  approved 
for  closure  or  reahgnment.  On  July  20. 
1995,  DoD  pubhshed  a  final  rule 
implementing  other  activities  associated 
with  the  closure,  realignment  and 
disposal  of  miUtary  installations 
including  the  process  whereby 
properties  at  an  installation  are  screened 
for  retise  by  the  Federal  government. 
The  actions  undertaken  by  the  MiUtary 
Departments  imder  that  regxdation 
precede  the  actions  to  be  tdien  under 
this  regulation.  Interested  parties  should 
obtain  copies  of  both. 


DoD.  through  the  Office  of  Economic 
Adjustment,  is  responsible  for 
recognizing  the  LRA.  The  LRA  must,  in 
accordance  with  §  586.30,  submit  to 
both  HUD  and  DoD  an  apphcation. 
which  includes  the  redevelopment  plan 
and  the  homeless  assistance  submission. 
HUD  will  review  the  appUcation  and 
notify  DoD  and  the  LRA  of  its  findings. 
HUD's  standards  of  review  are  described 
at  §  586.35(b).  Throughout  its  review. 
HUD  will  be  in  contact  with  the  LRA  for 
any  clarifications  or  additional 
information  it  needs  to  complete  the 
review. 

Piusuant  to  §  586.25,  representatives 
of  HUD  will  be  available  to  provide 
assistance  to  LRAs  throughout  the 
planning  process.  LRAs  are  encouraged 
to  contact  their  HUD  field  office  for 
technical  assistance  including  lists  of 
homeless  providers  operating  in  the 
vicinity  of  the  installation. 
Representatives  of  HUD  will  be 
available  to  attend  workshops  held 
under  §  586.20(c)(3)(ii)  and  other 
meetings  as  requested  by  the  LRA.  The 
planning  process  created  by  The 
Redevelopment  Act  is  community- 
based.  HUD  neither  anticipates  nor 
desires  to  mandate  results,  but  will  seek 
to  expedite  and  assist  all  parties  in 
arriving  at  an  equitable  balance  between 
economic  redevelopment  and  homeless 
needs.  DoD  and  HUD  anticipate  that  the 
reuse  plans  will  be  general  land  use 
plans  for  which  HUD  wiU  be  reviewing 
the  balance  made  between  homeless 
assistance  and  economic  development 
needs  rather  than  the  suitability  of  a 
specific  site  for  use  by  the  homeless. 

Although  certain  sites  may  be 
identified  for  use  for  the  homeless,  DoD 
and  HUD  recognize  that  the 
environmental  review  process  may 
show  that  certain  properties  are  not 
suitable  for  the  designated  use.  If  such 
a  finding  is  made,  the  LRA  and  the 
representative  of  the  homeless  should 
negotiate  for  alternate  arrangements  that 
would  enable  the  same  balance  of 
interests  that  was  made  originally.  If. 
because  of  the  enviromnental  condition, 
less  property  is  available  for  reuse,  it  is 
possible  that  less  property  would  be 
made  available  for  homeless  use.  The 
frequency  of  this  problem  should  be 
limited  because  of  the  extensive" 
enviroiunental  review  throughout  the 
process,  and  with  dialogue  between  the 
LRA  and  the  Military  Department  and 
the  Base  Reahgnment  and  Closure 
Environmental  Coordinator. 

E.  HUD's  Approach 

1.  Need:  Continuum  of  Care 

In  its  review,  HUD  will  consider 
whether  the  redevelopment  plan 


promotes  projects  and  activities  that 
address  the  expressed  needs  within  the 
current  homeless  service  system.  The 
homeless  assistance  submission  should 
assess  the  current  homeless  service 
system  in  the  vicinity  of  the  installation 
and  the  extent  to  which  the 
redevelopment  plan  may  support  those 
notices  of  interest  that  propose  to 
address  the  critical  gaps  in  the  system. 

A  comprehensive  homeless  service 
system  is  called  a  continuum  of  care, 
llie  continuum  of  care  model  is 
predicated  on  the  understanding  that 
homelessness  is  not  caused  merely  by  a 
lack  of  shelter,  but  involves  a  variety  of 
underlying,  immet  needs — physical, 
economic,  and  social.  Dealing 
effectively  with  the  problems  of 
homelessness  requires  a  comprehensive 
system  of  housing  and  necessary 
services  for  each  stage — from  emergency 
shelter  to  housing  with  no  estabUsbed 
limitation  on  the  amount  of  time  of 
residence,  as  well  as  a  strong  prevention 
strategy. 

A  continuum  of  care  system  includes: 

(a)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(b)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(c)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  famiUes 
that  are  not  prepared  to  make  the 
transition  to  independent  hving; 

(d)  Housing  witii  or  writhout 
supportive  services  that  has  no 
established  Umitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 

'  needs  of  homeless  individuals  and 
families;  and 

(e)  Any  other  activity  which  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

Supportive  services  are  critical  to  all 
components  of  the  continuum  of  care. 
These  services  include,  but  are  not 
limited  to  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment, 
child  care,  transportation,  emergency 
food  and  clothing,  family  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 
entitlements  and  referral  to  veterans 
services  and  legal  services.  These 
services  enable  homeless  persons  and 
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families  to  move  through  the  continuum 
of  care  toward  independent  living. 

2.  Impact:  Consolidated  Plan  and  Other 
Local  Plans 

HUD  will  consider  whether  the 
homeless  assistance  submission  is 
consistent  with  the  Consohdated  Plan  or 
with  any  other  existing  economic, 
community  and  housing  plans  adopted 
by  the  jurisdictions  in  the  vicinity  of  the 
installation  and  whether  it  furthers  the 
overall  goals  and  objectives  of  these 
plans. 

The  Consolidated  Plan  encompasses 
the  planning,  application,  and  reporting 
requirements  of  four  formula  grant 
programs  administered  by  HUD's  Office 
of  Commimity  Planning  and 
Development:  Community  Development 
Block  Grant,  HOME  Investment 
Partnerships,  Housing  Opportunities  for 
Persons  with  AIDS,  and  Emergency 
Shelter  Grants.  The  requirements  of  the 
Consolidated  Plan  can  be  found  in  the 
final  rule  published  in  the  Federal 
Reg;ister  on  January  5. 1995  at  60  FR 
1878  and  codified  at  24  CFR  part  91. 
Some  communities  in  the  vicinity  of  an 
insta '  iation  are  eligible  for  some  or  all 
of  these  programs,  and  if  ehgible,  are 
required  to  submit  to  HUD  a 
Consolidated  Plan.  LRAs  that 
encompass  non-entitlement  areas,  or 
those  without  a  Consolidated  Plan, 
should  refer  to  other  long-range  plans  or 
alternative  resources  that  exist  and  have 
t)een<ieveloped  within  the 
jimsdiction(s)  they  represent.  LRAs 
should  use  the  information  in  these 
plans  in  evaluating  the  notices  of 
interest  received  from  representatives  of 
the  homeless. 

3.  Balance  in  the  Community  Between 
the  Need  for  Homeless  Housing  and 
Services,  Economic  Redevelopment  and 
Other  Development 

HUD  will  consider  how  the  LRA 
balances  the  community's  homeless 
needs  with  the  need  for  economic  and 
other  development.  LRAs  are 
encouraged  to  propose  activities  that 
advance  economic  and  other 
development  objectives  which  also 
address  the  needs  of  homeless  persons 
and  families. 

For  example,  an  LRA  may  propose 
that  a  large  warehouse  facility  be 
targeted  for  use  as  a  light  manufactimng 
facility.  The  LRA  estimates  that  this 
facility  will  employ  many  semi-skilled 
employees.  In  its  redevelopment  plan, 
the  LRA  proposes  that  prospective  users 
of  this  property  will  be  asked  to  notify 
the  homeless  job  search  agency,  an 
organization  being  supported  with 
property  in  the  LRA's  homeless 
assistance  submission,  of  anv  available 


positions  at  the  facility.  The  prospective 
users  of  the  facility  will  be  asked  by  the 
LRA  to  interview  appUcants  referred  by 
the  agency  and  use  its  best  efforts  to  hire 
qualified  persons.  Under  this  scenario, 
addressing  the  economic  development 
needs  of  a  community  also  addresses 
some  of  the  needs  of  persons  that  are 
homeless.  Solutions  to  diverse 
community  problems  need  not  be 
mutually  exclusive. 

4.  Outreach  to  Representatives  of  the 
Homeless 

HUD  will  examine  efforts  made  by  the 
LRA  to  both  advertise  the  availability  of 
property  to  representatives  of  the 
homeless  and  to  help  representatives  of 
the  homeless  find  a  match  between  their 
needs  and  local  resources,  including  the 
facilities  at  the  installation.  HUD  will 
consider  whether  the  advertisement 
requirements  of  §  586.20(c)  were  met, 
but  more  importantly,  HUD  will  focus 
on  the  quahty  of  the  contact.  LRAs 
should  design  their  outreach  efforts  to 
encoun^e  providers  to  submit  notices  of 
interest  and  to  be  creative  in  their 
submissions.  While  LRAs  can 
emphasize  particular  needs,  outreach 
efforts  should  not  limit  the  possible 
range  of  expressions  of  interest. 

5.  Properties:  Uniqueness  of  Each 
Installation 

The  appUcation  requirements 
described  at  §  586.30  apply  to 
mstallations  of  any  size,  type  or 
configuration.  Although  the  regulation 
makes  no  distinction  between  small  and 
large  installations,  HUD  will  work 
closely  with  the  LRA  for  each 
installation  to  help  it  develop  an 
apphcation  that  makes  sense  for  that 
particiUar  instaUation.  All  LRAs  must 
submit  a  complete  application.  HUD 
will  then  judge  the  application  on  its 
individual  merits. 

HUD  recognizes  that  redevelopment 
plans  and  homeless  assistance 
submissions  developed  by  LRAs  for 
major  installations,  which  may 
encompass  thousands  of  acres,  will  be 
more  lengthy  and  complicated  than 
those  of  3  and  4  acre  reserve  facilities 
that  contain  few  buildings.  Moreover,  an 
installation  located  in  a  small  rural 
commimity  with  a  small  homeless 
population  will  not  be  held  to  the  same 
level  of  detail  as  will  a  large 
metropoUtan  area  with  a  large  homeless 
population. 

F.  Eligible  Activities 

The  intent  of  this  law  is  to  focus  on 
a  commimity-based  process  to  address 
local  homeless  needs  within  the  context 
of  the  base  reuse  and  other  community 
and  economic  needs.  LRAs  and 


representatives  of  the  homeless  are 
encouraged  to  be  creative.  Eligible 
activities  may  include: 

1.  Outreach  services  and  assessment 
services; 

2.  Emergency  shelter; 

3.  Ttvnsitional  housing,  social 
services  tied  to  transitional  housing  or' 
services  located  apart  from  housing 
imits; 

4.  Housing  that  has  no  established 
limitation  on  the  amount  of  time  of 
residence;  and 

5.  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuiun  of  care. 

LRAs  and  representatives  of  the 
homeless  are  cautioned,  however,  that 
under  the  Redevelopment  Act,  no-cost 
transfers  of  former  military  properties 
are  limited  to  transfers  to 
representatives  of  the  homeless. 
Redevelopment  plans  proposing 
transfers  of  property  from  the  Military 
Department  to  homeless  individuals  or 
families  for  bee  will  not  be  accepted. 

m.  other  Matters 

A.  Justification  for  Interim  Rulemaking 

Although  nUemaking  procedures 
generally  require  the  publication  of  a 
proposed  rule  before  regulations  are 
made  final  and  effective,  there  exists 
good  cause  to  pubUsh  this  interim  rule 
for  effect  without  first  soUciting  pubhc  - 
comment.  Forty-five  military 
mstallations  from  the  1988, 1991  or 
1993  base  closure/realignment  rounds 
have  elected  to  be  included  under  this 
new  process.  HUD  anticipates  the 
receipt  of  appUcations  in  the  very  near 
future  from  the  LRAs  representing  these 
closure/realignment  sites.  Moreover,  a 
fourth  round  of  mifitary  base  closiues 
and  reahgnments  was  initiated  with  the 
Secretary  of  Defense  submitting  a  hst  of 
proposed  closures/realignments  to  the 
Defense  Base  Closure  and  ReaUgnment 
Commission  on  February  28, 1995.  The 
Commission  submitted  its 
reconunendations  to  the  President  on 
June  30, 1995.  Upon  approval  of  the  list 
by  the  President  and  Congress,  this 
interim  rule  will  apply  immediately  to 
the  installations  on  this  1995  closure/ 
realignment  list. 

To  delay  the  implementation  of  this 
law  until  publication  of  a  final  rule 
would  mean  that  base  reuse  would  be 
delayed  until  a  final  rule  is  pubUshed. 
LRAs  are  awaiting  the  guidance 
contained  in  this  rule,  necessitating 
implementation  through  this  interim 
rule. 

DoD  and  HUD  invite  public  conunent 
on  this  interim  rule  within  the  60-day 
comment  period.  All  comments  will  be 
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considered  during  the  development  of 
the  final  rule. 

B.  Impact  on  the  Environment 

HUD  has  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  pubUc 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

C.  Regulatory  Flexibility  Act 

The  Secretary  of  HUD,  in  accordance 
with  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  interim 
rule  before  publication  and  by 


approving  it  certifies  that  this  interim 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  interim 
rule  only  states  the  Department's  criteria 
and  procedures  for  reviewing 
applications  submitted  by  the  LRA. 

D.  Federalism  Impact 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  imder  Executive 
Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  interim  rule  would  not  have  any 
impact  imder  the  Order.  The  interim 
rule  states  HUD's  review  criteria  and 
procedures  for  reviewing  appUcations 
submitted  by  the  LRA  for  balancing 
homeless,  community  and  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation. 


E.  Impact  on  the  Family 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
have  only  an  indirect,  though  beneficial, 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order. 

F.  Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  by  HUD  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  HUD 
has  determined  that  the  following 
provisions  contain  information 
collection  requirements: 


Section 


Numtwr  of  re- 
spondents 


Freq.  of  re- 
sponses 


Est.  avg.  re- 
sponse time  (in 
hours) 


Estimated  arv 

nual  txjrden  (in 

hours) 


586.20(c)(2) 
58620(c)(5) 
586.35(d)(1) 


225 
45 

1 


16 
360 

60 


3,600 

16,200 

60 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
reviewed  this  interim  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  at  the  Office  of  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Str^t.  SW..  Washington.  DC 
20410-0500. 

Semiannual  Agenda 

This  interim  rule  was  listed  as  item 
1482  in  HUD's  Semiannual  Agenda  of 
Regulations  published  on  May  8. 1995 
(60  FR  23372,  23394)  under  Executive 
Order  12866  and  the  Regulatory 
FlexibiUty  Act. 

Accordingly,  a  new  part  586  is  added 
to  title  24  of  the  Code  of  Federal 
Regulations  as  follows: 

PAFTT  586— BASE  CLOSURE 
COMMUNITY  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

586.1    Purpose. 

586.5    Definitions. 

586.10    Applicability. 

586.15    Waivers  and  extensions  of 

deadlines. 
586.20    Overview  of  the  process. 
586.25    HUD's  negotiations  and 

consultations  with  the  LRA. 


586.30    LRA  application. 

586.35    HUD's  review  of  the  apphcation. 

586.40    Adverse  determinations. 

586.45    Disposal  of  buildings  and  property. 

586.50    Effective  date. 

Authority:  Base  Closure  Community 
Redevelopment  and  Homeless  Assistance  Act 
of  1994  Pub.  L.  103-421;  42  U.S.C  3535(d). 

9  586.1    Purpose. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  (Pub.  L.  103- 
421.  approved  October  25. 1994).  It 
describes  the  roles  and  responsibiUties 
of  the  Department  of  Defense  (DoD).  the 
Department  of  Housing  and  Urban 
Development  (HUD).  Local 
Redevelopment  Authorities  (LRAs),  and 
representatives  of  the  homeless  in 
planning  and  implementing  the  reuse  of 
domestic  miUtary  installations  that  are 
approved  for  closure  or  realignment. 
Sp)ecifically,  this  part  describes  the 
guidance  EJioD  and  HUD  provide  to  the 
LRA,  the  planning  documents  the  LRA 
develops  and  submits  to  DoD  and  HUD 
in  planning  the  reuse  of  these 
installations,  and  the  standards  of 
review  that  HUD  observes  when 
reviewing  the  documents  submitted  by 
the  LRA.  Pub  L.  103-421  authorizes 
HUD  to  determine  whether  the  plan  for 
the  reuse  of  the  installation  proposed  by 
LRA  balances  the  community 
development,  economic  redevelopment 
and  other  development  needs  of  the 


communities  in  the  vicinity  of  the 
installation  with  the  needs  of  the 
homeless  in  those  communities. 

§586.5    Definitions. 

As  used  in  this  part: 

CERCLA  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act  (42 
U.S.C.  9601  et  seq). 

Communities  in  the  vicinity  of  the 
installation  means  the  communities  that 
constitute  the  political  jurisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation. 

Continuum  of  care  system  means: 

(1)  A  comprehensive  homeless 
assistance  system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  famihes 
that  are  not  prepared  to  make  the 
transition  to  independent  living; 
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(iv)  Housing  with  or  without 
supportive  services  that  has  no 
estabUshed  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
fiamihes;  and 

(v)  Any  other  activity  which  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  enable 
homeless  persons  and  famiUes  to  move 
through  the  continuum  of  care  toward 
independent  hving.  These  services 
include,  but  are  not  limited  to  case 
management,  housing  counseling,  job 
training  and  placement,  primary  health 
care,  mental  health  services,  substance 
abuse  treatment,  child  care, 
transportation,  emergency  food  and 
clothing,  family  violence  services, 
education  services,  moving  services, 
assistance  in  obtaining  entitlements, 
and  referral  to  veterans  services  and 
l^al  services. 

Consolidated  Plan  is  the  plan 
prepared  in  accordance  with  the 
requirements  of  24  CFR  part  91. 

Day  means  one  calendar  day 
including  weekends  and  hoUdays. 

DoD  means  the  Department  of 
Defense. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

Homeless  person  means: 

(1)  An  individual  or  family  who  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  or  family  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  pubUcly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionaUzed;  or 

(iii)  A  pubUc  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

HUD  means  the  Department  of 
Housing  and  Urban  £)evelopment. 

Installation  means  a  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD  which  is  approved 
for  closure  or  realignment  under  the 
Base  Closiue  and  Realignment  Act  of 
1988  (Pub.  L.  100-526)  and  the  National 
Defense  Authorization  Act  of  Fiscal 
Year  1991  (Pub.  L.  101-510)  (both  at  10 
U.S.C.  2687,  note),  both  as  amended  by 


the  National  Defense  Act  for  Fiscal  Year 
1994,  (Pub.  L.  103-160). 

Loco/  redevelopment  authority,  or 
IRA,  any  authority  or  instrumentahty 
established  by  state  or  local  government 
and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA  means  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4320). 

OEA  means  the  Office  of  Economic 
Adjustment,  U.S.  Department  of 
Defense. 

Private  nonprofit  organization  means 
an  organization  no  part  of  the  net 
earnings  of  which  idUres  to  the  benefit 
of  any  member,  founder,  contributor,  or 
individual;  that  has  a  voluntary  board; 
that  has  an  accounting  system  or  has 
designated  an  entity  that  will  maintain 
a  functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Redevelopment  plan  means  a 
conceptual  land  use  plan  prepared  by 
the  recognized  LRA  to  guide  local  reuse 
of  the  former  military  installation. 

Representative(s)  of  the  homeless 
means  a  State  or  local  government 
agency  or  private  nonprofit 
organization,  including  a  homeless 
assistance  planning  board,  that  provides 
or  proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent  means 
property  that  is  functionally  suitable  for 
the  approved  Title  V  apphcation.  For 
example,  if  the  representative  of  the 
homeless  had  an  approved  TiUe  V 
application  for  a  building  that  would 
accommodate  100  homeless  persons  in 
an  emergency  shelter,  the  replacement 
faciUty  would  also  have  to 
accommodate  100  at  a  comparable  cost 
for  renovation. 

Substantially  equivalent  funding 
means  sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property  means  any  property 
not  required  for  the  needs  and  tiie 
discharge  of  the  responsibiUties  of  any 
Federal  land  holding  agency  as 
determined  by  the  Secretary  of  Defense. 

Title  V  means  Title  V  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
of  1987  (42  U.S.C  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county  means  a  county  within 
a  metropoUtan  area  as  defined  at  24  CFR 
570.3. 


§586.10    Applicability. 

(a)  General.  This  part  appUes  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25, 1994. 

(b)  Request  for  inclusion  under  this 
process.  This  part  also  appUes  to 
installations  that  were  approved  for 
closure/realignment  under  either  Pub.  L. 
100-526  or  Pub.  L.  101-510  prior  to 
October  25, 1994  and  for  which  an  LRA 
submitted  a  request  for  inclusion  under 
this  part  to  DoD  by  December  24,  1994. 
A  Ust  of  such  requests  was  pubfished  in 
the  Federal  Register  on  May  30, 1995 
(60  FR  28089). 

(1)  Installations  with  pending  but  not 
approved  Title  V  applications  as  of 
October  25. 1994.  The  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25, 1994  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA's  homeless  assistance 
submission. 

(2)  Installations  with  approved  Title  V 
applications.  Where  property  has  an 
approved  Title  V  apphcation,  yet  has 
not  been  assigned  or  otherwise  disposed 
of  by  the  Ndihtary  Department,  the  LRA 
must  insure  that  its  homeless  assistance 
submission  provides  the  Title  V 
appUcant  with: 

(i)  The  property  requested; 

(ii)  With  properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 
or 

(v)  A  combination  of  the  properties, 
funding  and  services  and  activities 
described  above. 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
reahgnment  under  either  Pub.  L.  100- 
526  or  Pub.  L.  101-510  prior  to  October 
25, 1994  for  which  there  has  been  no 
request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  imder  Title  V  prior  to 
October  25, 1994  may  not  be 
reconsidered  under  this  part. 

§  586.1 5    Waivers  and  extensions  of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD,  DoD,  through  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  upon  a  finding  that  it  is  in  the 
interest  of  the  communities  affected  by 
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the  closure/reahgnment  of  the 
installation,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

(d)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 
actions  required  on  the  part  of  DoD, 
HUD  may  waive  any  provision  of 
§  586.20  through  §  586.45  in  any 
particular  case,  subject  only  to  statutory 
limitations. 

$586b20    Ovarvtow of th« process. 

(a)  Responsibilities  of  the  Military 
Department.  The  MiUtary  Department 
shall  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  pursuant  to  32  CFR 
part  91.  llie  Military  Department  will 
keep  the  LRA  informed  of  other  Federal 
interest  in  the  property  during  this 
process.  Upon  completion  of  this 
process  the  MiUtary  Department  will 
notify  HUD  and  will  notify  either  the 
LRA,  or  the  Chief  Executive  Officer  of 
the  state,  as  appropriate,  and  publish  a 
list  of  siuplus  property  on  the 
installation  that  vdll  be  available  for 
reuse  in  the  Federal  Register  and  a 
newspaper  of  general  circulation  in  the 
commimities  in  the  vicinity  of  the 
installation. 

(b)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  Ust  of  installations 
recommended  for  closure  or 
reahgnment  is  approved,  E)oD,  through 
OEA,  wiU  recognize  an  LRA  for  the 
installation.  Upon  recognition,  DoD 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  conununities 
in  the  vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  Although  the  process  may 
begin  at  any  time  after  this  date  of 
approval,  the  local  reuse  planning 
process  must  begin  no  later  than  die 
completion  of  Federal  screening 
prof^diues  which  is  deemed  to  be  the 
date  of  the  DoD  Federal  Register 
pubUcation  of  available  property 
described  at  §  586.20(a).  For  those 
installations  that  have  begim  the  process 
described  below  prior  to  pubUcation  of 
this  part,  HUD  will,  on  a  case  by  case 
basis,  determine  whether  the  statutory 
requirements  have  been  fulfilled  and 
whether  any  additional  requirements 
Usted  below  should  be  required.  Upon 
the  Federal  Register  publication  under 

§  586.20(a).  the  LRA  shaU: 

(1)  PubUsh,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
commimities  in  the  vicinitv  of  the 


installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  state  and  local 
govenmients,  representatives  of  the 
homeless,  and  other  interested  parties. 
This  pubUcation  shall  include  the  name, 
address,  telephone  numbers  and  the 
point  of  contact  for  the  LRA  and 
information  on.  the  prescribed  form  and 
contents  of  the  notice  of  interest.  The 
LRA  shall  notify  DoD  of  the  deadline 
specified  for  receipt  of  notices  of 
interest. 

(i)  For  all  installations  selected  for 
closure  or  reaUgnment  prior  to  1995  that 
have  elected  to  proceed  under  Pub.  L. 
103-421  and  which  have  begim 
receiving  notices  of  interest  prior  to 

EubUcation  of  this  part,  the  LRA  shall 
ave  accepted  notices  of  interest  for  not 
less  than  30  days  and  not  more  than  180 
days  fitim  the  date  the  LRA  submitted 
a  request  for  inclusion  imder  this 
process  as  described  at  §  586.10(b).  For 
installations  selected  for  closure  or 
reaUgnment  prior  to  1995  for  which  the 
LRA  has  not  begun  or  has  not  completed 
the  acceptance  of  notices  of  interest 
prior  to  publication  of  this  part,  the  LRA 
shall  accept  notices  of  interest  for  not 
less  than  30  days  and  not  more  than  90 
days  from  the  date  of  pubUcation  of  this 
part. 

(ii)  For  installations  selected  for 
closiue  or  realignment  in  1995  or 
thereafter,  notices  of  interest  shall  be 
accepted  for  a  minimum  of  90  days  and 
not  more  than  180  days. 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest,  (i)  The  LRA  may  not 
release  to  the  pubUc  any  information 
submitted  imder  this  subsection  without 
the  consent  of  the  representative  of  the 
homeless  concerned  unless  such  release 
is  authorized  under  Federal  law  and 
under  the  law  of  the  state  and 
communities  in  which  the  installation 
concerned  is  located. 

(ii)  The  notices  of  interest  fi'om 
representatives  of  the  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  which  the  property  or 
facility  will  be  put.  which  may  include 
uses  such  as  supportive  services,  job 
and  skiUs  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  v\rith  no  established 
Umitation  on  the  amount  of  time  of 
residence,  food  and  clothing  banks, 
treatment  faciUties,  or  any  other  activity 
which  clearly  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuum  of  care; 

(B)  A  description  of  the  need  for  the 
program; 

(C)  A  description  of  the  extent  to 
which  the  program  is  or  will  be 


coordinated  with  other  homeless 
assistance  programs  in  the  communities 
in  the  vicinity  of  the  installation; 

(D)  biformation  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  description  of  the  representative 
of  the  homeless  which  is  submitting  the 
notice,  its  capacity  to  carry  out  the 
program  and  its  financial  plan  for 
implementing  the  program;  and 

(F)  An  assessment  of  the  time 
required  in  order  to  commence  carrying 
out  theprogram. 

(iii)  llie  notices  of  interest  fi-om 
entities  other  than  representatives  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
or  faciUties,  along  with  a  description  of 
the  planned  use. 

(3)  Undertake  outreach  efforts  to 
representatives  of  the  homeless  by 
contacting  local  government  officials 
and  other  persons  or  entities  that  may 
be  interested  in  assisting  the  homeless 
within  the  vicinity  of  the  installation. 

(i)  The  LRA  may  invite  persons  and 
organizations  identified  on  the  HUD  Ust 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
below  at  §  586.20(c)(3)(ii). 

(ii)  The  LRA  in  coordination  with  the 
Military  Department  and  HUD  shall 
conduct  at  least  one  woiiLshop  where 
representatives  of  the  homeless  have  an 
opportunity  to: 

(a)  Learn  about  the  closure/ 
reaUgnment  and  disposal  process; 

(B)  Tour  the  buildings  and  properties 
available  either  on  or  off  the 
installation; 

(C)  Learn  about  the  LRA's  process  and 
schedule  for  receiving  notices  of  interest 
as  guided  by  §  586.20(c)(2);  and 

pD)  Leam  about  any  known  land  use 
constraints  affecting  the  available 
property  and  buildings. 

(iii)  The  LRA  should  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gaps  in  the  continuum  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  which 
includes  the  redevelopment  plan  and 
the  homeless  assistance  submission. 
This  application  shall  consider  the 
notices  of  interest  received  from  state 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
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parties.  This  shall  include,  but  not  be 
limited  to,  entities  eligible  for  public 
benefit  transfers  under  the  Federal 
Property  and  Administrative  Services 
Act  of  1949;  representatives  of  the 
homeless;  commercial,  industrial,  and 
residential  development  interests;  and, 
other  interests.  From  the  deadline  date 
for  receipt  of  notices  of  interest 
described  at  §  586.20(c)(1),  the  LRA 
shall  have  270  days  to  complete  and 
submit  the  LRA  application  to  DoD  and 
HUD.  The  appUcation  requirements  are 
described  at  §586.30. 

(6)  Make  the  draft  application 
available  to  the  pubUc  for  review  and 
comment  throughout  the  process  of 
developing  the  appUcation.  The  LRA 
must  conduct  at  least  one  pubUc  hearing 
on  the  application  prior  to  its  submittal 
to  HUD  and  DoD,  and  a  summary  of 
these  public  conunents  shall  be 
included  in  the  appUcation  when  it  is 
submitted. 

(d)  State,  local,  and  public  benefit 
screening.  The  LRA  should,  while 
conducting  its  outreach  efforts,  work 
with  the  federal  agencies  that  sponsor 
pubUc  benefit  transfers  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  Those  agencies 
can  provide  a  Ust  of  parties  in  the 
vicinity  of  the  installation  that  might  be 
interested  in  and  eUgible  for  pubUc 
benefit  transfers.  The  LRA  should  make 
a  reasonable  effort  to  inform  such 
parties  of  the  availabiUty  of  the  property 
and  incorporate  their  interests  within 
the  planning  process.  These  requests  are 
not  required  to  be  met,  but  must  be 
considered. 

1586.25    HUD'S  nagotiationa  and 
conaultations  with  the  LRA. 

HUD  may  negotiate  and  consult  with 
the  LRA  before  or  during  the  course  of 
preparation  of  the  LRA  appUcation  and 
during  HUD's  review  thereof  with  a 
view  toward  avoiding  any  preliminary 
determination  that  the  appUcation  does 
not  meet  any  requirement  of  this  part. 
HUD  v>dll  provide  the  LRA  with  a  Ust 
of  persons  and  organizations  that  are 
representatives  of  the  homeless 
operating  in  the  vicinity  of  the 
installation. 

S  586.30    LRA  application. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopment  plan  shall  be  part  of  the 
appUcation. 

(b)  Homeless  assistance  submission. 
This  component  of  the  appUcation  shaU 
include  the  following: 

(1)  Information  about  homelessness  in 
the  communities  in  the  vicinity  of  the 
installation,  (i)  A  Ust  of  all  the 
jiuisdictions  which  comprise  the  LRA. 


(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  jurisdiction,  which  should  include 
information  about  any  gaps  that  exist  in 
the  continuiun  of  care  for  particiilar 
homeless  subpopulations.  The  source 
for  this  information  shaU  depend  upon 
the  size  and  nature  of  the 
jimsdictions(s)  that  comprise  the  LRA. 
LRAs  representing: 

(A)  Jiuisdictions  that  are  required  to 
submit  a  ConsoUdated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table  (Table 
1),  Priority  Homeless  Needs  Assessment 
Table  (Table  2),  and  narrative 
description  thereof  from  that 
ConsoUdated  Plan  including  the 
inventory  of  fadUties  and  services  that 
assist  the  homeless  in  the  jurisdiction. 

(B)  Jurisdictions  that  are  part  of  an 
urban  county  that  is  required  to  submit 
a  ConsoUdated  Plan  shall  include  a 
copy  of  their  Homeless  and  Special 
Needs  Population  Table  (Table  1). 
Priority  Homeless  Needs  Assessment 
Table  (Table  2),  and  narrative 
description  thereof  from  that 
ConsoUdated  Plan  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 
In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
ConsoUdated  Plan  are  attributable  to  the 
jurisdiction  it  represents. 

(C)  Jurisdictions  not  described  by 

§  586.30(b)(l)(u)(A)  or  (B)  shall  submit  a 
narrative  description  of  what  it 
perceives  to  be  the  homeless  population 
within  the  jurisdiction(s)  it  represents 
and  a  brief  inventory  of  the  facilities 
and  services  that  assist  homeless 
persons  and  famiUes  within  each 
jurisdiction.  LRAs  that  represent  these 
jurisdictions  are  not  required  to  conduct 
surveys  of  the  homeless  popidation. 

(2)  Proposed  assistance  to  homeless 
persons  and  families,  (i)  A  description 
of  the  proposed  activities  to  be  carried 
out  on  or  off  the  installation  and  a 
discxission  of  how  these  activities  meet 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussions  of  how 
economic  redevelopment  may  benefit 
the  homeless; 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  building  and  property  and  a 
description  of  the  manner  in  which  the 
LRA  appUcation  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not  to  support  that 


notice  of  interest,  the  reasons  for  which 
may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in  paragraph 
(b)(2)(ui)  of  this  section;  and 

(ui)  A  description  of  the  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA's 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 
adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  services, 
transportation,  infrastructtue, 
concentration  of  minorities  and/or  low 
income  persons  also  shall  be  discussed. 

(3)  Buildings  and  properties,  (i)  A 
copy  of  the  legally  binding  agreements 
that  the  LRA  proposes  to  enter  into  with 
the  representative(s)  of  the  homeless 
selected  by  the  LRA  to  implement 
homeless  programs  that  fill  gaps  in  the 
existing  continuiun  of  care.  The  legally 
binding  agreements  shall  provide  for  a 
process  for  negotiating  alternative 
arrangements  that  would  enable  the 
same  balance  of  interests  made 
originaUy  in  the  event  that  an 
environmental  review  conducted  under 
§  586.45(a]  subsequent  to  HUD  approval 
indicates  that  any  property  identified 
for  transfer  in  the  agreement  is  not 
suitable  for  the  intended  purpose. 
Legally  binding  agreements  must  also 
provide  for  the  reversion  or  transfer, 
either  to  the  LRA  or  to  another  entity  or 
entities  of  the  buildings  and  property  in 
the  event  they  cease  to  be  used  for  the 
homeless; 

(ii)  A  description  of  how  buildings 
and  properties  either  on  or  off  the 
installation  will  be  used  to  fill  some  of 
the  gaps  in  the  current  continuum  of 
care  system  and  an  explanation  of  the 
suitabiUty  of  the  builcUngs  and  property 
for  that  use; 

(iii)  Information  on  the  availabiUty  of 
general  services  such  as  transportation, 
poUce,  fire,  and  a  discussion  of 
infrastructure  such  as  water,  sewer,  and 
electricity  in  the  vicinity  of  the 
proposed  homeless  activities. 

(4)  Balance  with  economic  and  other 
development  needs,  (i)  An  assessment  of 
the  manner  in  which  the  appUcation 
balances  the  expressed  needs  of  the 
homeless  and  the  needs  of  the 
communities  comprising  the  LRA  for 
economic  redevelopment  and  other 
development;  and 

(ii)  An  explanation  of  how  the  LRA 
appUcation  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
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jurisdictions  in  the  vicinity  of  the 
installation. 

(5)  Outreach.  The  LRA  shaU  explain 
how  the  outreach  requirements 
described  at  §  586.20(c)(3)  have  been 
fulfiUed.  This  explanation  shall  include 
a  list  of  the  representatives  of  the 
homeless  with  which  the  LRA  consulted 
in  preparing  the  appUcation. 

(c)  Public  conunents.  The  LRA 
appUcation  shall  include  the  materials 
described  at  §  586.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
appUcation. 

§586.35    HUD'S  revlaw  of  tfM  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  appUcation  no  later  than 
60  days  after  its  receipt  by  HUD. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  appUcation  is  complete  and,  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  redevelopment 
plan: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  of  the  homeless 
population  in  the  communities  in  the 
vicinity  of  the  instaUation,  the 
availabiUty  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  commimities,  and  the 
suitabiUty  of  the  buildings  and  property 
covered  by  the  appUcation  for  use  and 
needs  of  the  homeless  in  such 
communities. 

(2)  Impact.  Takes  into  consideration 
any  economic  impact  of  the  homeless 
assistance  imder  the  plan  on  the 
commimities  in  the  vicinity  of  the 
installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
li^t  of  demands  Uiat  would  be  placed 
on  available  social  services,  poUce  and 
fire  protection,  and  infrastructure  in  the 
community;  and 

(u)  Whether  the  appUcation  is 
consistent  with  the  ConsoUdated  Plan(s) 
or  any  other  existing  housing,  social 
service,  community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(3)  Balance.  Balances  in  an 
appropriate  manner  the  needs  of  the 
communities  in  the  vicinity  of  the 
installation  for  economic  redevelopment 
and  other  development  with  the  needs 
of  the  homeless  in  such  communities. 

(4)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation. 


(i)  HUD  will  examine  whether  the 
outreach  requirements  described  at 
§  586.20(c)(3)  have  been  fiilfiUed  by  the 
LRA.  HUD  will  carefully  review  the 
outreach  process  to  insure  that  the  LRA 
advertised  the  availabiUty  of  instaUation 
properties  to  representatives  of  the 
homeless. 

(ii)  HUD  wiU  compare  the  Ust  of 
homeless  representatives  contacted  by 
the  LRA  against  contacts  maintained  by 
the  local  HUD  Field  Office. 

(5)  Properties.  Specifies  the  maimer  in 
which  buildings  and  property, 
resources,  and  assistance  on  or  off  the 
installation  will  be  made  available  for 
homeless  assistance  purposes.  HUD  will 
be  mindful  of  the  uniqueness  of  each 
instaUation.  HUD  will  review  this 
process  so  that  it  is  confident  that  the 
LRA  will  make  these  buildings  and 
properties  available  to  representatives  of 
the  homeless  in  a  timely  &shion. 

(c)  Notice  of  determination.  (1)  HUD 
shaU,  no  later  than  the  60th  day  after  its 
receipt  of  the  appUcation,  unless  such 
deadline  is  extended  pursuant  to 

§  586.15(a),  send  written  notification 
both  to  DoD  and  the  LRA  of  its 
preliminary  determination  that  the 
appUcation  meets  or  fails  to  meet  the 
requirements  of  §  586.35(b).  If  the 
appUcation  fails  to  meet  the 
requirements,  HUD  wiU  send  the  LRA: 

(i)  A  summary  of  the  deficiencies  in 
the  appUcation; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  appUcation  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 
§  586.20(c)(5),  and  the  State  turns  down 
a  DoD  written  request  to  become 
recognized  as  the  LRA,  the  absence  of 
such  appUcation  wiU  trigger  an  adverse 
determination  by  HUD  effective  on  the 
date  of  the  lapsed  deadline.  Under  these 
conditions,  HUD  will  foUow  the  process 
described  at  §  586.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shaU  have  90  days  from  its  receipt  of  the 
notice  of  preliminary  determination 
under  §  586.35(c)(1)  within  which  to 
submit  to  HUD  a  revised  application 
which  addresses  the  determinations 
Usted  in  the  notice.  Failure  to  submit  a 
revised  appUcation  shall  result  in  a  final 
determination  that  the  redevelopment 
plan  fails  to  meet  the  requirements  of 

§  586.35(b). 

(2)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA's  resubmission,  send 
written  notification  of  its  final 
determination  to  both  DOD  and  the 
LRA. 


1 586.40    Adveraa  determinations. 

(a)  Solicitation  of  proposals.  If  HUD 
determines  that  the  LRA's  resubmission 
fails  to  meet  the  requirements  of 

§  586.35(b)  or  if  no  resubmission  is 
received,  HUD: 

(1)  ShaU  review  the  original 
appUcation  including  the  notices  of 
interest  submitted  by  representatives  of 
the  homeless; 

(2)  Shall  consuh  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  instaUation  to  assist 
the  homeless;  and 

(3)  May  request  that  each  homeless 
representative  submit  a  proposal  for  use 
of  buildings  or  property  at  the 
installation  to  assist  the  homeless, 
including: 

(i)  A  description  of  the  program  of 
such  representative  to  assist  the 
homeless; 

(ii)  A  description  of  the  maimer  in 
whidi  the  buildings  and  property  that 
the  representative  proposes  to  use  for 
such  purpose  wiU  assist  the  homeless; 

(iu)  Such  information  as  HUD 
requires  in  order  to  determine  the 
financial  capacity  of  the  representative 
to  carry  out  the  program  and  to  ensure 
that  the  program  will  be  carried  out  in 
compUance  with  Federal  environmental 
law  and  Federal  law  against 
discrimination;  and 

(iv)  A  certification  from  the  local 
community  that  poUce  services,  fire 
protection  services,  and  water  and 
sewer  services  available  in  the 
communities  in  the  vicinity  of  the 
installation  concerned  are  adequate  for 
the  program. 

(b)  Review  of  proposals.  HUD  shaU 
review  the  proposal  in  accordance  with 
the  following  criteria: 

(1)  The  degree  to  which  the  proposal 
submitted  by  the  representatives  meets 
each  of  the  four  criteria  Usted  in 

§  586.40(a)(3). 

(2)  The  extent  to  which  the  proposal 
fiUs  a  gap  in  the  community's 
continuum  of  care  system. 

(3)  The  extent  to  which  the  proposal 
balances  in  an  appropriate  manner  the 
needs  for  the  communities  in  the 
vicinity  of  the  installation  for  economic 
development  and  other  development 
with  the  needs  of  the  homeless. 

(4)  How  the  proposal  specifies  the 
manner  in  which  buildings  and 
property  and  resources  and  assistance 
on  and  off  the  installation  will  be  made 
available  for  the  homeless. 

(c)  Environmental  review.  HUD,  in 
cooperation  with  DoD,  shall  complete 
an  environmental  review  under  NEPA 
and  other  appUcable  environmental 
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laws  and  authorities  listed  in  24  CFR 
50.4  before  accepting  a  proposal  under 
this  section. 

(d)  Notice  of  decision.  HUD  shall 
notify  DOD  and  the  LRA,  within  90  days 
of  its  receipt  of  the  revised  application, 
of  its  acceptance  of  a  proposal  and  shall 
identify  the  buildings  and  property  to  be 
disposed  of  and  the  entities  to  which 
they  should  be  transferred. 

§586.45    Disposal  of  buildings  and 
property. 

(a)  Public  benefit  transfer  screening. 
After  the  local  redevelopment  plan  is 
accepted  for  planning  purposes  by  the 
Mihtary  Department  and  accepted  by 
HUD,  the  Mihtary  Department  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  101-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 
agencies  shall  notify  eligible  appUcants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  the  Military  £)epartment 


may  conduct  the  official  state  and  local 
public  benefit  screening  before  the 
completion  of  the  redevelopment  plan. 

(b)  Environmental  Review.  The 
Mihtary  Department  shall  complete  an 
environmental  review  of  the  installation 
in  compliance  with  NEPA  and  CERCLA 
prior  to  disposal  of  the  property.  The 
Mihtary  E)epartment  may  adopt  an 
environmental  review  completed  imder 
§  586.40(c). 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  appUcation  bom  HUD 
under  §  586.35(c)  and  §  586.40(d) 
thereof,  DOD  shall,  without 
consideration,  dispose  of  the  subject 
buildings  and  property  in  compUance 
with  the  approved  application,  either  to 
the  LRA  or  directly  to  the 
representative(s)  of  the  homeless. 

(d)  LRA's  responsibility.  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compUance  with 
legally  binding  agreements  imder  the 
apphcation. 

(e)  Reversions  to  the  LRA.U  a  building 
or  property  reverts  to  the  LRA  imder  a 
legally  binding  agreement  under  the 


application,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximiun  extent  practicable  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utiUze  the  building  or 
property  to  assist  the  homeless. 

§586.50    Effective  date. 

Sections  586.1.  586.5,  586.10,  586.15, 
586.20.  586.25,  586.30,  586.35,  586.40 
and  586.45  shall  expire  and  shall  not  be 
in  effect  after  September  17, 1996, 
unless  prior  to  September  17,  1996,  the 
Department  publishes  a  final  rule 
adopting  §§586.1,  586.5,  586.10,  586.15, 
586.20,  586.25,  586.30,  586.35,  586.40 
and  586.45,  or  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date  of  the  interim  rule. 

Dated:  July  13. 1995. 

Mark  C.  Gordon, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

[PR  Doc.  95-20372  Filed  8-16-95;  8:45  am) 
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Part  V 

Environmental 
Protection  Agency 

Thirty-Sixth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report,  Request 
for  Comments,  Soiicitation  of  Use  and 
Exposure  Data;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-41043;  FRL-4M6-e] 

Thirty-Sixth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report, 
Request  for  Comments,  Solicitation  of 
Use  and  Exposure  Data 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUtMARY:  The  TSCA  Interagency 
Testing  Committee  (ITC),  established 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
transmitted  its  Thirty-Sixth  Report  to 
the  Administrator  of  EPA  on  May  23, 
1995.  This  Report,  included  with  this 
notice,  adds  no  chemicals  to  the  Priority 
Testing  List  for  consideration  by  the 
EPA  Administrator  for  promulgation  of 
test  rules  under  section  4(a)  of  the  Act. 
In  this  Report  the  ITC  recommended  12 
High  Production  Volume  Chemicals 
(HPVCs)  for  an  information  solicitation. 
The  ITC  removed  cyclohexanone,  a 
previously-designated  chemical,  and  34 
previously-recommended  chemicals 
from  the  List:  butyraldehyde,  9 
chloroalkyl  phosphates,  sulfonyl  bis(4- 
chlorobenzene),  m-dinitrobenzene,  4 
cyanoacrylates,  2  methyl  ethylene  glycol 
ethers  and  esters,  11  propylene  glycol 
ethers  and  esters,  and  5  fffVCs.  The 
rrC's  reasons  for  removing  these 
chemicals  from  the  List  are  Usted  in  the 
Thirty-Sixth  Report.  EPA  invites 
interested  persons  to  submit  written 
comments  on  the  Report. 
DATES:  Written  comments  on  the  Thirty- 
Sixth  ITC  Report  should  be  submitted 
by  September  18, 1995. 
ADDRESS:  Send  six  copies  of  written 
submissions  to:  TSCA  Public  Docket 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  G-99  ET,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Submissions  should  bear  the  doounent 
control  number  OPPTS-41043. 

The  pubUc  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  B-607 
NEM  at  the  address  noted  above  from  12 
no<m  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPT-41043.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  an 
electronic  submissions  can  be  found  in 
Unit  m  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  Street,  SW..  Rm.  E- 
543B,  Washington,  DC  20460.  (202) 
554-1404,  TDD  (202)  554-0551. 
Internet:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Thirty-Sixth  Report  to  the 
Administrator. 

L  Background 

TSCA  (Pub.  L.  94-469,  90  Stat.  2003 
et  seq;  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  imder  section  4(a)  requiring 
testing  of  chemicals  and  chemical 
groups  in  order  to  develop  data  relevant 
to  determining  the  risks  that  such 
chemicals  and  chemical  groups  may 
present  to  health  or  the  environment. 
Section  4(e)  of  TSCA  established  the 
Interagency  Testing  Committee  to 
recommend  chemicals  and  chemical 
groups  to  the  Administrator  of  EPA  for 
priority  testing  consideration.  Section 
4(e)  directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months.  The  most  recent 
revisions  to  this  List  are  included  in  the 
ITC's  Thirty-Sixth  Report.  The  Report 
was  received  by  the  Administrator  on 
May  23, 1995,  and  is  included  in  this 
Notice.  The  Report  solicits  use  and 
exposure  data  for  12  HPVCs,  and 
removes  cyclohexanone,  a  previously- 
designated  chemical,  and  34  previously- 
recommended  chemicals  from  the  List. 

n.  Status  of  List 

The  rrC's  Thirty-Sixth  Report 
requests  certain  use  and  exposure  data 
for  12  HPVCs,  and  removes  one 
previously-designated  chemical,  and  34 
previously-recommended  chemicals 
from  the  List.  The  current  TSCA  section 
4(e)  Priority  Testing  List  contains  5 
chemicals  and  8  chemical  groups,  with 
3  chemical  groups  and  3  chemicals 
designated  for  testing. 

m.  Electronic  and  Written  Comments 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
Report.  A  record  has  been  established 
for  this  notice  imder  docket  niunber 


"OPPTS-41043"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI).  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
us$  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  the  Thirty- 
•  Sixth  Report,  as  well  as  the  public 
version  as  described  above,  will  be  kept 
in  pap>er  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Authority:  15  U.S.C.  2603. 

Dated:  August  11, 1995. 

Paul  J.  Campanella, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Thirty-Sixth  Report  of  the  TSCA  - 
Interagency  Testing  Committee  to  the 
Administrator 

Summary 

This  is  the  36th  Report-  of  the  TSCA 
Interagency  Testing  Committee  (ITC)  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA).  In  this  Report,  the  ITC  is  revising 
its  TSCA  section  4(e)  Priority  Testing 
List  by  sohciting  use  and  exposure  data 
for  12  High  Production  Volume 
Chemicals  (HPVCs),  removing  a 
previously-designated  chemical, 
cyclohexanone,  and  removing  34 
previously-recommended  chemicals: 
butyraldehyde,  9  chloroalkyl 
phosphates,  sulfonyl  bis(4- 
chlorobenzene),  mndinitrobenzene,  4 
cyanoacrylates,  2  methyl  ethylene  glycol 
ethers  and  esters,  11  propylene  glycol 
ethers  and  esters,  and  5  HPVCs. 

The  revised  TSCA  section  4(e) 
Priority  Testing  List  follows  as  Table  1. 
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Table  l  .—The  TSCA  Section  4(e)  Priority  Testing  List  (May  i  995) 

Report 

Date 

Chemical/Group 

Action 

26 

May  1990 

15  Isocyanates 

Recommended  with 
ignate 

intent-to-des- 

27 

November 
1990 

62  AWehydes 

Recommended  with 
ignate 

intent-to-des- 

28 

May  1991 

Acetone 

Designated 

28 

May  1991 

Thiopherwl 

Designated 

29 

Novemt>er 
1991 

10  AlkyK  bfomo-,  chloro-,  hydroxymethyl  diary!  ethers 

Recommended 

30 

May  1992 

56  Siloxarws 

Recommended 

31 

January  1993 

24  Chemicals  with  no  dermal  toxicity  data 

Designated 

32 

May  1993 

32  Chemicals  with  insufficient  dermal  absorption  data 

Designated 

34 

May  1994 

White  phosphorus 

Designated 

34 

May  1994 

Ethyl  tert-butyl  ether 

Recommended 

34 

May  1994 

Tert-amyl  methyl  ether 

Recommended 

35 

November 
1994 

24  Chemicals  with  insufficient  dermal  at>sorption  data 

Designated 

.^ 

36 

May  1995 

12  High  Production  Volume  Chemicals:  Solicitation  for  Use  and  Expo- 
sure Data 

Recommerxled 

I.  Background 

The  TSCA  Interagency  Testing 
Committee  (ITC)  was  established  by 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  "to  make 
recommendations  to  the  Administrator 
respecting  the  chemical  substances  and 
mixtiues  to  which  the  Administrator 
should  give  priority  consideration  for 
the  promulgation  of  a  rule  for  testing 
imder  section  4(a)....  At  least  every  6 
months...,  the  Committee  shall  make 
such  revisions  in  the  List  as  it 
determines  to  be  necessary  and  to 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"  (PubUc  Law  94—469, 
90  Stat.  2003  et  seq.,  15  U.S.C.  2601  et 
seq.).  Since  its  creation  in  1976,  the  ITC 
has  submitted  35  semi-annual  Reports 
to  the  EPA  Administrator  transmitting 
the  Priority  Testing  List  and  its 


revisions.  These  Reports  have  been 
pubUshed  in  the  Federal  Register  and 
are  available  from  the  ITC.  "The  ITC 
meets  monthly  and  produces  its 
revisions  of  the  List  with  the  help  of 
staff  and  technical  contract  support 
provided  by  EPA.  ITC  membership  and 
support  personnel  are  listed  at  the  end 
of  this  Report. 

Following  receipt  of  the  ITC's  Report 
and  the  addition  of  chemicals  to  the 
Priority  Testing  List,  EPA's  Office  of 
Pollution  Prevention  and  Toxics 
generally  adds  new  chemicals  from  the 
List  to  TSCA  section  8(a)  and  8(d)  rules 
that  require  manufacturers  and 
importers  of  these  chemicals  to  submit 
TSCA  section  8(a)  production  and 
exposure  data  and  manufacturers, 
importers  and  processors  of  the  fisted 
chemicals  to  submit  TSCA  section  8(d) 
health  and  safety  studies  within  60  days 
of  the  rule's  effective  date.  The 


submissions  are  indexed  and 
maintained  by  EPA.  The  ITC  reviews 
the  TSCA  section  8(a)  and  8(d) 
information  and  other  available  data  on 
chemicals  and  chemical  groups  (e.g., 
TSCA  section  8(e)  "substantial  risk" 
studies,  "For  Yoxu'  Information"  (FYI) 
submissions  to  EPA,  and  pubUshed 
papers)  to  determine  if  revisions  to  the 
List  are  necessary.  Revisions  can 
include  changing  a  recommendation  to 
a  designation  for  testing  action  by  the 
EPA  Administrator  within  12  months, 
modifying  the  recommended  testing,  or 
removing  the  chemical  or  chemical 
group  from  the  List. 

II.  Revisions  to  the  TSCA  Section  4(e) 
Priority  Testing  List 

Revisions  to  the  TSCA  section  4(e) 
Priority  Testing  List  are  sununarized  in 
the  following  Table  2: 


Table  2.— Revisions  to  the  TSCA  section  4(e)  Priority  Testing  List  (November  1994  to  April  1995) 


CAS  No. 


8C  51-3 
81-84-5 
99-54-7 
100-29-8 
111-96-6 
112-15-2 
119-33-5 
121-60-8 
594-42-3 


Ctiemical/Group 


High  Production  Volume  Chemicals 

p,p'-Oxybi8(l)enzenesulfonyl  hydrazide) 
Naphthalene  dicartx)xylic  anhydride 
3,4-Dichloronitrot)enzene 
4-EttK)xynitrot)enzene 
Diethylene  glycol  dimethyl  ether 
Diethyierw  glycol  monoethyl  ether  acetate 
4-Methyl-2-nitrophenol 
4-(Acetylamlno)benzenesulfonyl  chloride 
Trichloromethane  sulfenyl  chloride 


Action 


Solicit  use  and  exposure  data 


Date 


5/95 
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Table  2.— Revisions  to  the  TSCA  section  4(e)  Priority  Testing  List  (November  1994  to  April  1995)— 

Continued 


CAS  No. 

Chemical/Group 

Action 

Date 

626-17-5 

1 .3-Dicyanobenzene 

929-06-6 

2-(2-Aminoethoxy)ethanol 

3089-11-0 

Hexa(mettK>xymethyl)  melamine 

High  Production  Volume  Ctwmicals 

Remove  previously  recommended  chemicals 

5/95 

90-15-3 

1-Naphthol 

94-28-0 

Triethytene  glycol  bjs(2-ettiylhexanoat0) 

97-88-1 

n-Butyl  methacrylate 

' 

106-63-8 

Isobutyl  acrylate 

.142-16-5 

Bis(2-6thythexyi)-2-buten6dioate 

■ 

Chloroalkyl  phosphates 

Remove  previously  recommended  chemicais 

5/95 

115-96-« 

Tris(2-chloroethyl)  phosphate 

6145  -73-9 

Tris(2-chloro-1 -propyl)  phosphate 

13674-84-5 

Tris(2-chloro«sopropyl)  phosphate 

13674-87-8 

Tris(1 .3-<lichloro-2-propyl)  phosphate 

33125-86-9 

Tetrakis(2-chloroethyl)  ethylene  diphosphate 

34621-9^-3 

1,2-Ethanediyl  tetrakis(2-chloro-1-methylethyO  phosphate 

38051-10-4 

2,2-Bis(chloromethyl)          1 .3-pfopanedlyl          tetrakis(2- 
chkxoethyl)  phosphate 

53461-82-8 

Oxy(i-2,1-ethanediyl  tetrakis(2-€hloroethyl)  phosphate 

76649-15-6 

2-Chlofo-1-nfiethylethyl  t)ts-(2-chloropropyl)  phosphate 

Cyanoacrylates 

Remove  previously  recommended  chemicals 

5«5 

137-05-3 

2-PropefX)c  acid,  2-cyano-.  methyl  ester 

6197-30-4 

2-propenoic  ackJ,  2-cyano-3,3-d^)henyi-,2-ethylhexyl  ester 

70a5-85-0 

2-propenoic  acid.  2-cyarx>-,  ethyl  ester 

64992-16-1 

Ethanaminium.     2-[I2-cyano-3-{4-(diethylamino)phenyI]-1- 
oxo-2-propenyl]oxy]-/V,/V,A/-trimethyl-,  chloride 

- 

Propylene  glycol  ediers  and  esters 

Renwve  previously  recommended  chemicals 

5/95 

10&-65-6 

Propylene  glycol  monomethyl  ether  acetate 

110-98-6 

Dipropylene  glycol 

770-35-4 

1  -Ptierwxy-2-propanol 

20324-32-7 

Dipropylene  glycol  methyl  ether 

20324-33-8 

Tripropylene  glycol  methyl  ether 

28677-93-2 

Mettx)xy-1 -propanol 

29387-86-8 

Propylene  glycol  monobutyl  ether 

29911-28-2 

Dipropylene  glycol  kxjtyl  ether 

' 

42978-66-5 

Tripropylene  glycol  diacrylate 

57018-62-7 

Propylene  glycol  mono-tert-lxjtyl  ether 

88917-22-0 

Dipropylene  glycol  monomethyl  ether  acetate 

Methyl  ethylene  glycol  ettiers  and  esters 

Remove  previously  recommended  chemicals 

5«5 

3121-67-7 

Ethylene  glycol  methyl  ether  acrylate 

23783-42-8 

Tetraethylene  glycol  methyl  ettier 

Other  Chemicais 

8O-07-9 

Sultonyl  bis(4-chlorobenzene) 

Remove  previously  recommended  chemical 

5«5 

99-65-0 

m-Dinitrobenzene 

Remove  previously  recommended  chemical 

5/95 

108-94-1 

Cydohexanone 

Remove  previously  recorTimended  chemical 

5«5 

123-72-8 

Butyraldehyde 

RenrK}ve  previously  reconrvnended  chemical 

5/95 

Federal  Register  /  Vol.  60,  No.  159  /  Thursday,  August  17,  1995  /  Notices 


42985 


in.  Rationale  for  the  revisions 

A.  ITC's  Activities  During  this  Reporting 
Period 

During  the  6  months  covered  by  this 
Report,  November  1994  through  April 
1995,  the  ITC  reviewed  TSCA  section 
8(a)  and  8(d)  data,  use  data  that  were 
soUdted  from  manufacturers,  and 
toxicology  data  obtained  from  pubUshed 
papers,  for  17  HPVCs  that  were 
previously  recommended  as  chemicals 
in  need  of  subchronic  (90-day)  toxicity 
data  in  the  ITC's  27th  Report  (56  FR 
9534,  March  6, 1991).  The  ITC  also 
reviewed  available  data  for 
butyraldehyde  and  5  chloroalkyl 
phosphates  that  were  recommended  in 
the  23rd  Report  (53  FR  46262, 
November  16. 1988);  for  sulfonyl  bis(4- 
chlorobenzene)  that  was  recommended, 
as  a  member  of  the  sulfone  group,  in  the 
27th  Report;  for  m-dinitrobenzene  and  4 
cyanoacrylates  that  were  recommended 
•in  the  28th  Report  (56  FR  41212,  August 
19, 1991);  for  4  chloroalkyl  phosphates 
that  were  recommended  in  the  30th 
Report  (57  FR  30608,  July  9. 1992);  for 
2  methyl  ethylene  glycol  ethers  and 
esters  and  11  propylene  glycol  ethers 
and  esters  that  were  recommended  in 
the  31st  Report  (58  FR  26898,  May  5, 
1993);  and  for  cydohexanone  that  was 
designated  in  the  35th  Report  (5S  FR 
67596,  December  29, 1994). 

B.  Specific  Rationales 

1.  Reconunended  chemicals — a. 
HPVCs.  A  group  of  35  HPVCs  that  did 
not  have  90-day  subchronic  toxicity  test 
data  were  recommended  by  the  ITC  in 
its  27th  Report  (56  FR  9534,  March  6, 
1991).  For  these  HPVCs,  i.e.,  chemicals 
with  domestic  production  or 
importation  voliunes  greater  than  1 
million  pounds,  the  ITC  reviewed  an 
extensive  amoimt  of  production, 
importation,  use,  e}q>osure  and  health 
and  safety  data,  as  noted  in  the  35th 
Report.  After  reviewing  these  data  and 
considering  the  data  needs  of  U.S. 
Government  organizations  represented 
on  the  ITC,  the  ITC  removed  18  of  these 
chemicals  from  the  Priority  Testing  List 
in  its  35th  Report.  To  facilitate 
development  of  the  ITC's  testing 
decisions  regarding  designations  for  the 
12  HPVCs  Usted  in  Table  2  of  this 
Report,  the  ITC  needs  to  know  specific 
uses  of  the  chemical,  including  use  as 
an  intermediate  in  industrial  processes 
(with  descriptions  of  those  processes) 
and  use  as  an  end  product  (including 
use  as  an  industrial  or  consumer  end 
product).  For  each  use,  the  ITC  needs  to 
know  the  estimated  niunber  of  workers 
or  consumers  that  may  be  exposed  to 
the  chemical  and  the  estimated  worker, 
consumer,  and  environmental  exposure 


levels.  The  ITC  also  needs  an  estimate 
of  the  quantities  of  diethylene  glycol 
dimethyl  ether  (CAS  No.  111-96-6) 
used  as  a  solvent  in  semiconductor 
clean  rooms. 

The  use  and  exposure  data  needed  by 
the  ITC  shoiUd  be  submitted  to  the  ITC 
Executive  Director  at  the  address 
provided  at  the  end  of  this  Report.  The 
ITC  will  review  all  data  that  are 
received  within  60  days  of  the  date  this 
36th  ITC  Report  is  pubUshed  in  the 
Federal  Remoter,  and  will  use  these 
data  to  determine  if  any  of  these  HPVC 
should  be  designated  for  testing  or 
removed  from  the  Priority  Testing  List. 

2.  Removal  of  chemicals  fi^m  the 
Priority  Testing  List—  a.  HPVCs.  The 
ITC  is  removing  5  HPVCs  from  the 
Priority  Testing  List  (Table  2). 

1-Naphthol  (CAS  No.  90-15-3)  is 
being  removed  because  there  are 
sufficient  data  to  reasonably  determine 
or  predict  effects  and  no  additional  U.S. 
Government  data  needs  were  identified. 

Two  acrylate  derivatives,  n-butyl 
methacrylate  (CAS  No.  97-88-1)  and 
isobutyl  acrylate  (CAS  No.  106-63-8) 
are  being  removed  because  some 
ecological  effects,  chemical  fate  and 
health  effects  screening  data  have  been 
developed,  other  testing  is  ongoing  or 
scheduled  and  there  are  no  current  U.S. 
government  data  needs. 

Two  ethylhexyl  derivatives, 
triethylene  glycol  bis(2-ethylhexanoate) 
(CAS  No.  94-28-0)  and  bis{2- 
ethylhexyl)2-butenedioate  (CAS  No. 
142-1&-5)  are  being  removed  because 
testing  to  elucidate  the  relationship 
between  peroxisomal  proliferation 
caused  by  chemicals  containing 
ethylhexyl  substructiues  and  cancer  is 
ongoing  and  because  there  are  no 
ciurent  U.S.  Government  data  needs. 

b.  Butyraldehyde.  Butyraldehyde 
(CAS  No.  123-72-8)  was  reconunended 
for  testing  in  the  23rd  Report  (53  FR 
46262,  November  16, 1988).  The  ITC 
recommended  that  environmental 
monitoring  be  conducted  in  the  vicinity 
of  major  manufacturing  and  use  sites, 
and  that  in-depth  health  and  ecological 
effects  studies  be  conducted,  if 
warranted  by  monitoring  data. 

The  ITC  was  particularly  concerned 
about  potential  reproductive  and 
developmental  effects,  and,  in  its  23rd 
Report,  included  a  discussion  of  studies 
conducted  by  Moutschen-Dahmen  et  al. 
(1975, 1976).  The  1975  study 
demonstrated  that  a  single 
intraperitoneal  injection  of  1  mg 
butyraldehyde  per  animal  produced 
chromosomal  damage  and  meiotic 
anomaUes,  including  degenerative 
nuclei,  multispindle  cells  and  polyploid 
cells  at  all  stages  of  spermatogenesis  in 
male  mice  1  month  following  the 


treatment.  The  1976  study  examined 
one  group  of  male  mice  that  received  a 
single  intraperitoneal  dose  of  30  mg 
butyraldehyde  per  kg,  and  a  second 
group  that  received  0.2  mg/L  in  their 
drinking  water  for  50  days. 
Administration  of  butyraldehyde  by 
either  route  damaged  the  spermatogenic 
cells  of  the  seminiferous  tubules.  In 
addition  to  gross  degeneration, 
polyploidy  was  observed  at  all  stages  of 
spermatogenesis  and  abnormal  pairing 
of  sex  chromosomes  occurred  at 
metaphase  I;  there  was  also  an  increased 
incidence,  in  the  vas  deferens,  of 
spermatozoa  without  acrosomes. 

Three  events,  related  to 
butyraldehyde,  occurred  after  the  23rd 
Report  was  published.  First,  the  ITC 
received  comments  from  the 
Butyraldehyde  Task  Group  of  the 
Chemical  Manufacturers  Association 
(CMA).  Second,  butyraldehyde  was 
selected  for  review  as  part  of  the 
Organisation  for  Economic  Cooperation 
and  Development  (OECD)  Screening 
Information  Data  Set  (SIDS)  program 
and  an  OECD  SIDS  dossier  was 
developed  by  the  CMA's  Oxo  Process 
Panel.  Third,  the  ITC  learned  that  the 
National  Toxicology  Program  (NTP)  had 
sponsored  a  reproductive  screening  test 
of  butyraldehyde. 

The  ITC  received  comments  from  the 
CMA's  Butyraldehyde  Task  Group  in 
1989, 1993  and  1995  (CMA,  1989. 1993, 
1995a,b).  In  1989,  the  CMA  commented 
that  butyraldehyde  environmental 
releases  were  below  the  levels  reported 
by  the  ITC  that  were  based  on  the  1987 
Toxic  Release  Inventory  (TRI)  and  that 
niunbers  of  exposed  workers  were  less 
than  estimates  based  on  the  National 
Occupational  ExposxuB  Siuvey  (NOES) 
data  (CMA,  1989).  The  Task  Group 
stated  that  the  NOES  projection  of  5,392 
workers  overestimated  the  number  of 
workers  potentially  exposed  to 
butyraldehyde.  The  Task  Group 
estimated  that  no  more  than  500  to  600 
workers  are  potentially  exposed  to 
butyraldehyde  at  manufacturing  and 
processing  facilities.  In  addition,  the 
CMA  reported  that  concentrations  of 
butyraldehyde  to  which  workers  and  the 
general  population  were  exposed  were 
less  than  1  part  per  million  and  1  part 
per  biUion,  respectively  (CMA,  1989).  In 
1993,  the  CMA  reported  that,  based  on 
1988  and  1991  TRI  reporting, 
environmental  releases  of 
butyraldehyde  were  decreasing  (CMA, 
1993).  In  1995,  the  CMA  reported  that, 
based  on  1992  TRI  reporting, 
environmental  releases  of 
butyraldehyde  were  about  25%  of  1987 
TRI  releases,  and  that  butyraldehyde's 
offensive  odor  and  low  odor  threshold 
should  mitigate  the  potential  for 
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significant  worker  exposures  (CMA, 
19958). 

The  February  1993  OECD  SIDS 
butyraldehyde  dossier  noted  in  the 
section  on  reproductive  and 
developmental  toxicity  that  no  data 
were  submitted.  However,  in  the  section 
on  genetic  toxicity,  the  dossier 
referenced  the  1975  and  1976 
Moutschen-Dahmen  et  al.  studies  that 
were  discussed  in  the  23rd  Report.  The 
dossier  was  discussed  at  a  September 
1993  OECD  SIDS  meeting  and  the 
participants  agreed  that  no  additional 
testing  should  be  required  for 
butyraldehyde  and  that  dossiers  should 
be  prepared  for  propionaldehyde  and 
isobutyraldehyde.  At  that  meeting,  it 
was  noted  that  reproductive  and 
developmental  toxicity  data  were  not 
available  for  butyraldehyde,  but  that 
data  from  analogs  could  be  used  to 
predict  toxicity.  Dossiers  for 
propionaldehyde  and  isobutyraldehyde 
were  discussed  at  the  February  1995 
OECD  SIDS  Initial  Assessment  Meeting 
(SLAM).  At  this  SIAM,  propionaldehyde 
was  assigned  a  low  priority  for  further 
testing  and  isobutyraldehyde  was 
selected  for  developmental  toxicity 
testing.  The  butyraldehyde  dossier  will 
be  discussed  at  an  OECD  SIAM  in  late 
1995  or  early  1996.  In  the  interim,  the 
CMA's  Oxo  Process  Panel  is  sponsoring 
two  studies  on  butyl  acetate  that  may 
provide  some  indirect  data  on 
butyraldehyde,  because  it  is  a  butyl 
acetate  metabolic  intermediate.  The 
Panel  will  begin  a  butyl  acetate  in  vivo 
(rats)  hydrolysis  study  in  mid- 1995  and 
complete  a  90-day  subchronic 
neurotoxicity  study  (including  an 
evaluation  of  the  effects  of  butyl  acetate 
on  testicular  toxicity  and  numbers  of 
elongated  spermatids)  in  late  1995 
(CMA.  1995b). 

The  NTP  sponsored  a  90-day 
butyraldehyde  subchronic  toxicity  study 
in  mice  and  rats  (EHRT,  1986).  This 
study  included  sperm  morphology  and 
motility  and  vaginal  cytology 
evaluations.  Butyraldehyde 
administered  by  gavage  to  mice  at  a 
dose  range  of  150  -  600  mg/kg,  and  to 
rats  at  a  dose  range  of  75-300  mg/kg, 
had  no  significant  effects  on  sperm 
morphology  or  motility,  caudal, 
epididymal  or  testicular  weights,  or  on 
the  estrous  cycle. 

The  rrC  discussed  studies  related  to 
reproductive  and  developmental 
toxicity  of  butyraldehyde,  the  CMA's 
exposure  data,  the  OECD  SIDS  dossier, 
the  results  of  the  OECD  SIAM  and  the 
CMA's  plans  to  conduct  future  studies. 
The  rrC  is  removing  butyraldehyde 
from  the  Priority  Testing  List  because  of 
the  ongoing  international  activities 
(Table  2). 


c.  Chloroalkyl  phosphates.  Five 
chloroalkyl  phosphates  were 
recommended  in  the  23rd  Report  (53  FR 
46262.  November  15, 1988).  Another  4 
were  recommended  in  the  30th  Report 
(57  FR  30608.  July  9, 1992).  The 
published  and  unpublished  data 
received  for  these  nine  chloroalkyl 
phosphates  hsted  in  Table  2  were 
reviewed  by  the  ITC.  About  95%  of  the 
data  received  were  for  the  five 
chloroalkyl  phosphates  recommended 
in  the  23rd  Report;  most  of  these  data 
were  for  tris(2-chloroethyl)  phosphate 
and  tris(l,3-dichloro-2-propyl) 
phosphate.  Both  of  these  chloroalkyl 
phosphates  caused  cancer  in  rodents. 
Chemical  fate  and  monitoring  data  for 
these  two  chloroalkyl  phosphates 
suggest  that  they  would  persist  in  the 
enviroiunent.  Aquatic  toxicity  data 
suggest  that  both  these  chloroalkyl 
phosphates  would  cause  acute  effects  at 
miUigram  per  liter  concentrations. 

The  ITC  is  removing  the  chloroalkyl 
phosphates  fix>m  the  List  because  the 
data  or  structiue  activity  relationships 
considered  by  the  ITC  do  not  indicate  a 
need  to  designate  the  chloroalkyl 
phosphates  for  further  testing  at  this 
time.  The  structiue  activity 
relationships  considered  by  the  ITC  for 
the  chloroalkyl  phosphates  were  based 
on  an  analysis  of  beta-chloroalkyl 
phosphate  substructiues  identified  by 
the  Substructure-based  Computerized 
Chemical  Selection  Expert  System 
(SuCCSES)  developed  by  Walker  (1991, 
1995).  The  rationales  for  removing  the 
individual  chloroalkyl  phosphates 
follow: 

Tris(2-chloroethyl)  phosphate  (CAS 
No.  115-96-8)  and  Tris(l,3-dichloro-2- 
propyl)  phosphate  (CAS  No.  13674-87- 
8).  The  ITC  is  removing  these  chemicals 
from  the  List  because  they  are  well- 
tested  and  cause  cancer  in  rodents. 

Tris(2-chloroisopropyl)  phosphate 
(CAS  No.  13674-84-5).  The  ITC  is 
removing  tris(2-chloroisopropyl) 
phosphate  from  the  List,  because 
sufficient  screening  test  data  are  likely 
to  be  developed  under  the  OECD  SIDS 
program  and  because  it  contains  beta- 
chloroalkyl  phosphate  substructures 
similar  to  those  contained  in  tris(2- 
chloroethyl)  phosphate  and  tris(l,3- 
dichloro-2-propyl)  phosphate  and  this 
substructural  relationship  to  these 
known  rodent  carcinogens  may  be 
sufficient  to  predict  its  abifity  to  cause 
cancer  in  rodents. 

Tris(2-chloro-l-propyl)  phosphate 
(CAS  No.  6145-73-9),  tetrakis(2- 
chloroethyl)  ethylene  diphosphate  (CAS 
No.  33125-86-9)  and  2,2- 
bis(chloromethyl)  1,3-propanediyl 
tetrakis(2-chloroethyl)  phosphate  (CAS 
No.  38051-10-4).  The  ITC  is  removing 


these  chemicals  bom  the  List  because 
there  are  no  current  U.S.  Government 
data  needs  and  because  they  all  contain 
beta-chloroalkyl  phosphate 
substructures  similar  to  those  contained 
in  tris(2-chloroethyl)  phosphate  and 
tris(l  ,3-dichloro-2-propy  1)  phosphate 
and  this  substructujal  relationship  to 
these  known  rodent  carcinogens  may  be 
sufficient  to  predict  their  abiUty  to 
cause  cancer  in  rodents. 

1,2-Ethanediyl  tetrakis(2-chloro-l- 
methylethyl)  phosphate  (CAS  No. 
34621-99-3).  oxydi-2,l-ethanediyl 
tetrakis(2-chloroethyl)  phosphate  (CAS 
No.  53461-82-8)  and  2-chloro-l- 
methylethyl  bis-(2-chloropropyl) 
phosphate  (CAS  No.  76649-15-5).  The 
ITC  is  removing  these  chemicals  frtim 
the  List,  because  their  1989j)roduction 
volumes  were  each  less  than  1  miUion 
pounds  and  because  they  all  contain 
beta-chloroalkyl  phosphate 
substructtu^s  similar  to  those  contained 
in  tris(2-chloroethyl)  phosphate  and 
tris(l,3-dichloro-2-propyl)  phosphate 
and  this  substructural  relationship  to 
these  known  rodent  carcinogens  may  be 
sufficient  to  predict  their  ability  to 
cause  cancer  in  rodents. 

d.  Sulfonyl  bis(4-chlorobenzene).  In 
its  35th  Report,  the  ITC  removed  25 
sulfones  fitim  the  Priority  Testing  List 
(59  FR  67596,  December  29,  1994).  For 
the  remaining  sulfone,  sulfonyl  bis(4- 
chlorobenzene)  (CAS  No.  80-07-9).  the 
ITC  determined  that  most  of  the 
screening  test  data  that  would  be 
required  under  the  OECD  SIDS  Program 
had  been  developed. 

Sulfonyl  bis(4-chlorobenzene)  shares 
structural  and  functional  relationships 
with  other  sulfonylbenzenes.  The  NTP 
has  performed  a  number  of  short-term 
toxicity  and  metabolism  studies  and  has 
developed  a  physiologically-based 
pharmacokinetic  model  for  sulfonyl 
bis(4-chlorobenzene).  The  NTP  is 
planning  to  perform  a  two-species 
rodent  carcinogenicity  assay  to  further 
evaluate  structure-activity  relationships 
and  to  determine  the  effectiveness  of 
shorter-term  tests,  including  a  13-week 
subchronic  toxicity  test  in  rats  and 
mice,  to  predict  and  model  the 
carcinogenic  response.  The  ITC  is 
removing  sulfonyl  bis(4-chlorobenzene) 
from  the  Priority  Testing  List  because 
most  of  the  screening  test  data  have 
been  developed  and  because  the  NTP 
will  be  conducting  health  effects  testing 
(Table  2). 

e.  n?-Dinitrobenzene.  m- 
Dinitrobenzene  (CAS  No.  99-65-0)  was 
recommended  for  testing  in  the  28th 
Report  (56  FR  41212.  August  19, 1991). 
It  is  being  removed  as  a  discrete  entry 
from  the  Priority  Testing  List  because  it 
is  scheduled  for  future  review  within 
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the  framework  of  the  OECD  SIDS 
program  (Table  2).  However,  m- 
dinitrobenzene  will  remain  on  the  List 
as  a  member  of  a  category  of  chemical 
substances  designated  by  the  ITC  in  its 
32nd  Report  for  dermal  absorption 
testing  to  develop  data  needed  by  the 
Occupational  Safety  and  Health 
Administration  (58  FR  38490.  July  16. 
1983). 

1  Cyanoacrylates.  In  its  35th  Report,  the 
ITC  removed  seven  cyanoacrylates  from  the 
Priority  Testing  List  (59  FR  67596,  December 
29. 1994).  The  ITC  is  removing  three 
cyanoacrylates  from  the  List  because  1989 
production  volumes  were  less  than  1  million 
pounds  per  year  and  there  are  currently  no 
U.S.  Government  data  needs.  These  three 
cyanoacrylates,  Usted  in  Table  2,  are  2- 
propenoic  acid,  2-cyano-,  methyl  ester  (CAS 
No.  137-05-3),  2-propenoic  acid,  2-cyano-  , 
3,3-diphenyl-,  2-ethylhexyl  ester  (CAS  No. 
6197-30—4)  and  ethanaminium,  2-[[2-cyano- 
3-[4-(diethylamino)phenyl]  -l-oxo-2- 
propenyl)oxyl-N,NJV-trimethyl-,  chloride 
(CAS  No.  64992-16-1). 

For  the  remaining  cyanoacrylate, 
listed  in  Table  2,  2-propenoic  acid.  2- 
cyano-,  ethyl  ester  (CAS  No.  7085-85- 
0),  the  ITC  considered  the  available 
screening  data,  the  information  from  a 
TSCA  section  8(e)  submission  and  the 
ongoing  attempts  by  the  NTP  to  test  this 
chemical.  The  ITC  determined  that  few 
of  the  screening  data  that  would  be 
required  under  the  OECD  SIDS  prt>gram 
had  been  developed.  The  common  name 
for  this  chemical  is  ethyl  cyanoacrylate. 

The  TSCA  section  8(e)  submission 
that  the  ITC  considered  was  for  an 
adhesive  product  that  contained  95% 
ethyl  cyanoacrylate  (EPA,  1989).  The 
submitter  stated  that  "a  customer  which 
uses  [a]  cyanoacrylate  adhesive  among 
other  chemicals  reported  that  three 
pregnant  women  [had]  experienced 
premature  childbirths,"  and  "two  [of 
the]  premature  babies  died  and  one 
continues  on  Ufe  support."  The 
submission  noted  the  similarity  between 
the  affected  women's  exposure/working 
relationships. 

The  NTP  has  attempted  to  test  ethyl 
cyanoacrylate  in  laboratory  animals. 
Injection  of  ethyl  cyanoacrylate  into 
animals  yields  a  polymer,  hi  the  NTP- 
conducted  tests,  where  polymerization 
was  not  considered,  ethyl  cyanoacrylate 
was  not  mutagenic  in  the  Ames  test  or 
in  rodent  bone  marrow  micronucleus 
tests.  The  NTP  subchronic  and  chronic 
studies  have  not  been  initiated  because 
of  the  high  reactivity  of  the  chemical 
and  the  resulting  difficulties  in 
implementing  the  delivery  of  an 
effective  concentration  of  the 
unpolymerized  chemical  to  the  test 
animals.  Ethyl  cyanoacrylate  is  being 
removed  from  the  Priority  Testing  List 
because  the  TSCA  section  8(e) 


submission  suggests  that  there  may  be  a 
need  to  examine  exposure  controls  and 
because  the  practical  problems  which 
may  prevent  effective  health  effects 
testing  are  being  evaluated  by  the  NTP. 

g.  Pivpylene  glycol  ethers  and  esters. 
Propylene  glycol  ethers  and  esters  were 
recommended  for  developmental 
toxicity  and  reproductive  effects  testing 
in  the  28th  Report  (56  FR  41212.  August 
19. 1991).  Based  on  the 
recommendations  of  the  Consumer 
Product  Safety  Commission  (CPSC),  the 
Food  and  Drug  Administration,  and  the 
National  Institute  for  Occupational 
Safety  and  Health,  the  ITC  revised  the 
TSCA  section  4(e)  Priority  Testing  List 
by  removing  29  of  the  38  propylene 
glycol  ethers  and  esters  originally 
recommended  and  adding  two  new 
propylene  glycol  ethers  in  its  31st 
Report  (58  FR  26898,  May  5. 1993).  The 
ITC  recommended  these  11  propylene 
glycol  ethers  and  esters  for  an 
information  soficitation  to  obtain 
consumer  use  data.  After  publication  of 
the  31st  Report,  the  EPA  promulgated 
TSCA  section  8(a)  and  8(d)  rules  for  the 
chemicals  in  that  Report  (58  FR  68311, 
December  27, 1993).  After  receiving 
comments  from  the  CMA's  Propylene 
Glycol  Ethers  Panel,  the  EPA  stayed 
these  TSCA  section  8(a)  and  8(d)  rules 
for  propylene  glycol  ethers  and  esters. 
After  the  stay  was  pubUshed  (59  FR 
14115,  March  25, 1994),  the  ITC 
initiated  a  dialogue  with  the  CMA's 
Propylene  Glycol  Ethers  Panel  and 
obtained  recent  production  voliune  and 
consiuner  use  data  for  nine  of  the 
recommended  propylene  glycol  ethers, 
and  esters  and  three  others  that  were  not 
reconunended  in  the  31st  Report. 

As  a  result,  eight  of  the  propylene 
glycol  ethers  and  esters  listed  in  Table 
2  are  being  removed  from  the  Priority 
Testing  List  because  the  U.S. 
Government  consumer  use  data  needs 
stated  in  the  31st  Report  were  satisfied. 

Tripropylene  glycol  diacrylate  (CAS 
No.  42978-66-5)  is  being  removed  irom 
the  propylene  glycol  ethers  and  esters 
listed  in  Table  2  because  another  CMA 
panel  supplied  commercial  use 
information  that  suggests  consumer 
exposiu«  to  this  compound  is  likely  to 
be  limited. 

Dipropylene  glycol  (CAS  No.  110-98- 
5)  is  being  removed  from  the  propylene 
glycol  ethers  and  esters  listed  in  Table 
2  because  a  dipropylene  glycol  mixture 
(CAS  No.  25265-71-8)  is  being  tested  by 
the  NTP. 

Dipropylene  glycol  methyl  ether  (CAS 
No.  20324-32-7)  is  being  removed  from 
the  propylene  glycol  ethers  and  esters 
listed  in  Table  2  because  the  CMA 
provided  consumer  use  data.  However, 
this  chemical  will  remain  on  the 


I*riority  Testing  List  as  a  member  of  a 
category  of  chemical  substances 
designated  by  the  ITC  in  its  35th  Report 
for  dermal  absorption  testing  to  develop 
data  needed  by  the  Occupational  Safety 
and  Health  Administration  (59  FR 
67596,  December  29. 1994). 

The  CPSC  will  review  data  submitted 
by  the  CMA  in  response  to  the  ITC's 
recommendation,  as  part  of  a  project  on 
glycol  ethers  in  consumer  products.  The 
ITC  is  including  a  summary  of  use  data 
received  from  the  CMA  for  the 
propylene  glycol  ethers  and  esters  in  the 
pubUc  docket  for  this  36th  Report  and 
forwarding  a  copy  to  the  Chemical 
Control  Division  in  EPA's  Office  of 
Pollution  Prevention  and  Toxics. 

h.  Methyl  ethylene  glycol  ethers  and 
esters.  In  its  31st  Report  (58  FR  26898. 
May  5. 1993),  the  ITC  revised  the  TSCA 
section  4(e)  Priority  Testing  List  by 
removing  8  of  10  methyl  ethylene  glycol 
ethers  and  esters  recommended  in  the 
28th  Report  (56  FR  41212,  August  19. 
1991).  Ethylene  glycol  methyl  ether 
acrylate  (CAS  No.  3121-67-7)  and 
tetraethylene  glycol  methyl  ether  (CAS 
No.  23783-42-8)  were  retained  on  the 
List  in  order  to  obtain  consumer  use  as 
well  as  TSCA  section  8(a)  and  8(d)  data. 
In  addition,  ethylene  glycol  methyl 
ether  acrylate  was  retained  on  the  List 
because  of  its  developmental  effects 
(30%  mortality  and  100%  intrauterine 
deaths  at  term  in  all  14  litters  of  mice 
exposed  to  650  mg/kg  by  gavage  diuing 
gestation  days  7-14)  as  reported  by 
Hardin  et  al.  (1987). 

The  reported  1989  production  volume 
for  both  compounds,  obtained  from  the 
1990  TSCA  Inventory  Update  Rule,  was 
less  than  1  million  pounds  each. 
Information  submitted  by  the  CMA 
suggests  that  consiuner  exposures  to  the 
two  chemicals  are  expected  to  be 
limited.  The  ITC  is  removing  ethylene 
glycol  methyl  ether  acrylate  and 
tetraethylene  glycol  methyl  ether  from 
the  methyl  ethylene  glycol  ethers  and 
esters  Usted  in  Table  2  because 
production  volumes  were  less  than  1 
miUion  pounds  and  consumer 
exposures  are  expected  to  be  limited. 

i.  Cyclohexanone.  The  Occupational 
Safety  and  Health  Administration 
requested  that  the  ITC  designate 
cyclohexanone  in  its  35th  Report  to 
obtain  adequate  dermal  absorption  data 
(59  FR  67596,  December  29, 1994).  The 
ITC  is  removing  cyclohexanone  (CAS 
No.  108-94-1)  from  the  Priority  Testing 
List  because  adequate  dermal  absorption 
data  to  estimate  a  dermal  absorption  rate 
were  identified  in  a  study  published  in 
1994  after  the  35th  Report  was 
transmitted  to  the  EPA  Administrator 
(Mrazetal.,  1994). 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

7  CFR  Part  3403 

Smail  Business  Innovation  Researci) 
Grants  Program;  Administrative 
Provisions 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  proposes  to  amend  its 
regulations  relating  to  the 
administration  of  the  Small  Business 
Innovation  Research  (SBIR)  Grants 
Program,  which  prescribe  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  grants  under  this  program.  This 
rule  amends  those  regulations  by 
encouraging  the  individuals  who  are 
principally  responsible  for  the  scientific 
or  technical  direction  of  the  proposed 
work  to  be  designated  as  the  principal 
investigator,  making  it  a  condition  that 
Federal  funds  remain  for  an  extension  of 
a  Phase  I  grant  and  that  an  extension 
will  not  normally  exceed  12  months, 
requiring  that  when  purchasing 
equipment  or  products  with  agreement 
fundis  that  only  American-made  items 
are  purchased  to  the  extent  possible, 
and  making  a  few  additional  changes. 
CSREES  proposes  to  pubUsh  these 
regulations  in  their  entirety  in  order  to 
enhance  their  use  by  the  public  and  to 
ensure  expeditious  submission  and 
processing  of  grant  proposals. 

(The  CSREES  was  established  by  Pub. 
L.  103-354,  the  Federal  Crop  Insurance 
Reform  and  Department  of  Agriculture 
Reorganization  Act  of  1994,  and  the 
functions  of  the  Cooperative  State 
Research  Service  (CSRS)  were 
transferred  to  the  CSREES  by  the 
Secretary  of  Agriculture  in  the 
Secretary's  Memorandum  1010-1, 
October  20, 1994.) 

DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  all  relevant 
material  must  be  received  on  or  before 
September  18, 1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  Louise  Ebaugh,  Director, 
Awards  Management  Division, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 


of  Agricultiue,  AG  Box  2245, 
Washington,  D.C.  20250-2245. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Ebaugh  at  (202)  401-5024. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  collection  of 
information  requirements  contained  in 
this  fined  rule  have  been  approved 
under  OMB  Docimient  Nos.  0524-0022, 
0524-0025,  and  0524-0026. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12866,  and  it  has  been 
determined  that  it  is  not  a  "significant 
regulatory  action"  rule  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
altar  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  it  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-534  (5  U.S.C.  601  et  seq.).  This  rule 
has  been  reviewed  in  accordance  with 
Executive  Order  No.  12778,  Civil  Justice 
Reform,  and  the  required  certification 
has  been  made  to  OMB.  All  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  are  preempted. 
No  retroactive  effect  is  to  be  given  to 
this  rule.  This  nde  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

Regulatory  Analjrsis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regiUation  does  not  significantly 
affect  the  enviromnent.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Envlroiunental  PoUcy  Act  of  1969,  as 
amended. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.212,  Small  Business  Innovation  Research 
(SBIR  Program).  For  the  reasons  set  forth  in 


the  Final  Rule-related  Notice. to  7  CFR  Part 
3015,  Subpart  V,  48  FR  29115,  June  24, 1983, 
and  pursuant  to  the  Notice  found  at  52  FR 
22831,  June  16, 1987,  this  program  is 
excluded  from  the  scope  of  Executive  Order 
12372  which  requires  intei^ovemmental 
consultation  with  State  &nd  local  officials. 

Background  and  Purpose 

On  Jime  10, 1988,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (53  FR  21966-21972),  which 
established  Part  3403  of  Title  7,  Subtitle 
B,  Chapter  XXXIV  of  the  code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  U.S.  Department  of 
Agriculture's  Small  Business  Innovation 
Research  (SBIR)  Grants  Program 
conducted  imder  the  authority  of  the 
Small  Business  Innovation  Development 
Act  of  1982,  as  amended  (15  U.S.C.  638) 
and  section  630  of  the  Act  making 
appropriations  for  Agriculture,  RiubI 
rievelopment,  and  Related  Agencies' 
programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Pub.  L.  No.  99-591, 100  Stat. 
3  34  It.  This  rule  established  and  codified 
the  procedures  to  be  followed  in  the 
solicitation  of  competitive  small 
business  innovation  research  proposals, 
the  evaluation  of  such  proposals,  and 
the  award  of  grants  imder  this  program. 
On  September  20,  1991,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (56  FR  47882-47889),  which 
amended  the  Cooperative  State  Research 
Service  (CSRS)  regulations  relating  to 
the  Small  Business  Innovation  Research 
Grants  Program.  On  December  30,  1994, 
the  Department  published  a  Final  Rule 
in  the  Federal  Register  (59  FR  68072) 
which  amended  7  CFR  Chapter  XXXTV 
to  reflect  the  aboUshment  of  CSRS  and 
the  establishment  of  CSREES.  These 
regulations  are  proposed  to  be  changed 
as  follows: 

Section  3403.1(a) 

CSREES  proposes  to  change  "minority 
and  disadvantaged  participation"  to 
"participation  of  socially  and 
economically  disadvantaged  small 
business  concerns  and  women-owned 
small  business  concerns".  This  change 
conforms  with  the  provisions  of  Pub.  L. 
Number  102-564, 15  U.S.C.  638(j)(2)(F), 
as  implemented  by  the  January  1993 
SBIR  Policy  Directive. 

Section  3403.2 

Definitions — Alphabetized  due  to  the 
following  changes. 

Section  3403.2(d) 

CSREES  proposes  to  add  the 
definition  for  "commercialization," 
adopted  in  the  January  1993  SBIR  Policy 
Directive  and  to  include  in  the 
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definition  the  production  and  deUvery 
of  products  and  services  in  order  to 
encompass  the  objectives  of  all  topic 
areas  (i.e..  Rural  and  Community 
Development).  This  definition  is 
pertinent  to  the  three-phase  program 
since  it  is  the  imderlying  goal  of  the 
program. 

Section  3403.2(q) 

CSREES  proposes  to  change 
"Minority  and  disadvantaged  small 
business"  to  "Socially  and  economically 
disadvantaged  small  business  concern" 
and  to  change  the  definition  in 
accordance  with  the  language  of  Pub.  L. 
Number  102-564  and  the  January  1993 
SBIR  PoUcy  Directive.  This  includes 
adding  a  separate  definition  of  a 
"Socisdly  and  Economically 
Disadvantaged  Individual". 

Section  3403.2(i) 

See  proposed  change  for  Section 
3403.3(b). 

Section  3403.2(s) 

CSREES  proposes  to  delete  "the 
Commonwealth  of  the  Northern  Mariana 
Islands"  since  they  now  are  a  part  of  the 
Trust  Territory  of  the  Pacific  Islands. 

Section  3403.3(b) 

CSREES  proposes  to  add  language  to 
encourage  die  individuals  who  are 
principally  responsible  for  the  scientific 
or  technical  direction  of  the  proposed 
work  to  be  designated  as  the  principal 
investigator. 

Section  3403.4(a) 

CSREES  proposes  to  add  language 
describing  the  procedure  of  how  to 
obtain  a  grant  period  longer  than  6 
months  at  the  time  of  a  phase  I  award. 
In  addition,  the  maximum  award 
amoimt  for  a  Phase  I  award  is  changed 
from  $50,000  to  the  ciurent  limit  of 
$55,000. 

Section  3403.4(c) 

CSREES  proposes  to  add  the 
following  language  to  the  beginning  of 
the  first  sentence,  "Phase  III  is  to 
stimulate  technological  innovation  and 
the  national  rettun  on  investment  from 
research  through  the  piusuit  of 
commercial  objectives  *  *  *."  to  better 
describe  the  piu-pose  of  phase  in. 

Section  3403.6(b) 

CSREES  proposes  to  add  language  to 
adequately  explain  that  proposals  must 
cover  only  scientific/technological 
research  activities  and  not  activities  for 
product  development  where  no  research 
is  involved.  This  will  allow  a  better 
understanding  by  applicants  of  what 
constitutes  an  acceptable  proposal. 


Section  3403.6(d) 

CSREES  proposes  to  change  the  page 
restrictions  in  order  to  conform  with 
those  listed  in  the  January  1993  issue  of 
the  SBIR  Policy  Directive. 

Section  3403.7(f) 

CSREES  proposes  to  reference 
§  3403.11(d)  or  §  3403.12(5),  as 
appropriate  since  these  sections  relate  to 
the  information  provided  in  §  3407(f). 

Section  3403.7(i)(l) 

CSREES  proposes  to  request 
information  on  how  the  applicant 
established  the  level  of  compensation  to 
assist  CSREES  in  determining  if  the 
compensation  is  reasonable  for  the  level 
of  work  to  be  performed. 

SecUon  3403.7(i)(2) 

CSREES  proposes  to  add  language 
regarding  American-made  equipment  as 
expressed  by  Congress  in  the  Small 
Business  Research  and  Development 
Enhancement  Act  of  1992. 

Section  3403.7(i)(6) 

CSREES  proposes  to  add  language 
explaining  that  indirect  costs  may  not 
exceed  the  lesser  of  the  negotiated  rate 
or  the  rate  restricted  by  statute. 

Section  3403.7(j)(l) 

CSREES  proposes  to  add  a  statement 
regarding  the  submission  of  an 
assiu^nce  Statement  (Form  CSRS-662) 
and  that  this  form  will  not  count  as  part 
of  the  25-page  limit  for  Phase  I 
applicants  or  the  50-page  limit  for  Phase 
II  applicants  since  the  page  limit  is  to 
restrict  the  amount  of  the  text.  This 
action  will  clarify  the  requirements  for 
applicants  whose  research  involves 
recombinant  DNA,  living  vertebrate 
animals  and/or  human  subjects. 

Section  3403.7(k)(l) 

CSREES  proposes  to  revise  the 
language  regarding  proprietary  data  to 
conform  vnth  language  ciurently  used 
by  CSREES. 

Section  3403.7(k)(3) 

CSREES  proposes  to  delete  reference 
to  technical  reports  and  to  include  as 
§  3403.7(1),  Rights  in  Data  Developed 
Under  SBER  Fimding  Agreement. 

Section  3404.7(1) 

CSREES  proposes  to  add  language 
concerning  retention  of  rights  to  data 
developed  imder  SBIR  projects  by 
contractors  or  grantees  as  mandated  by 
the  Small  Business  Innovation 
Development  Act  of  1992. 

Section  3403. 7(m) 

CSREES  proposes  to  include 
personnel  information  as  a  part  of 


organizational  management  information 
and  that  new  forms  should  be  submitted 
if  a  small  business  has  undergone 
significant  changes  in  organization, 
personnel,  finance,  or  poUcies  including 
those  relating  to  civil  rights.  This  will 
allow  CSREES  to  obtain  the  necessary 
information  if  a  significant  change 
occurs  and  not  limit  CSREES  to  the  one- 
time basis  only  statement. 

SecUon  3403.8(f) 

CSREES  proposes  to  add  examples  of 
an  updated  statement  of  financial 
condition  to  give  the  applicants  a  better 
understanding  of  what  information  is 
necessary. 

Section  3403.8(h) 

CSREES  proposes  to  include  the 
requirement  of  documentation  of 
milltiple  Phase  II  awards  as  specified  by 
Pub.  L.  No.  102-624  and  outlined  in  the 
January  1993  SBIR  Policy  Directive. 

Section  3403.16(c) 

CSREES  proposes  to  add  language  to 
this  part  which  requires  that  some 
Federal  funds  remain  unexpended  in 
order  to  obtain  a  no-cost  extension  of 
time  for  a  Phase  I  grant,  that  the 
extension  will  not  normally  exceed  12 
months  because  any  additional  time 
would  make  the  Phase  I  awardee 
ineligible  to  apply  for  a  Phase  II  award, 
and  to  clarify  the  purpose  of  a  no-cost 
extension. 

Section  3403.17 

CSREES  proposes  to  add  7  CFR  Part 
Ic — USDA  implementation  of  the 
•Federal  Policy  for  the  Protection  of 
Human  Subjects  and  7  CFR  Part  3407— 
CSREES  implementation  of  the  National 
Environmental  Policy  Act  as  regulations 
that  apply  to  proposals  considered  or 
grants  awarded  under  this  program. 

We  propose  to  publish  Title  7, 
SubtiUe  B,  Chapter  XXXIV,  Part  3403,  in 
its  entirety  by  combining  Federal 
Register  56  FR  47882-47889,  dated 
September  20,  1991.  together  with 
changes  made  by  Federal  Register  56  FR 
68072,  December  30, 1994,  with  the 
proposed  aforementioned  changes.  This 
action  will  preclude  making  a  separate 
amendment  to  these  regulations  and 
allow  the  regulations  to  appear  in  one 
document  for  easy  access  and  reference 
by  the  publiuand  CSREES. 

List  of  Subiects  in  7  CFR  Part  3403 

Grant  programs — Agricultiue,  Grant 
.  administration. 

For  the  reasons  set  out  in  the 
preamble.  Tide  7,  Subtitle  B,  Chapter 
XXXTV.  Part  3403  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 
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PART  3403— SMALL  BUSINESS 
INNOVATION  RESEARCH  GRANTS 
PROGRAM 

Subpart  A— Oanaral  Infonnalion 

3403.1  Applicability  of  regulations. 

3403.2  Definitions. 

3403.3  Eligibility  requirements. 

Subpart  B— Program  Description 

3403.4  Three-phase  program. 

Subpart  C— Preparation  and  Submtaaion  of 


3403.5  Requests  for  proposals. 

3403.6  General  content  of  proposals. 

3403.7  Proposal  format  for  phase  I 
applications. 

3403.8  Proposal  format  for  phase  II 
applications. 

3403.9  Submission  of  proposals. 

Subpart  D— Proposal  Raviaw  and 
Evaluation 

3403.10  Proposal  review. 

3403.11  Phase  I  evaluation  criteria. 

3403.12  Phase  II  evaluation  criteria. 

3403. 1 3  Availability  of  information. 

Subpart  E— Suppiamantary  Information 

3403.14  Terms  and  conditions  of  grant 
awards. 

3403.15  Notice  of  grant  awards. 

3403.16  Use  of  funds;  changes. 

3403. 1 7  Other  Federal  statutes  and 
regulations  that  apply. 

3403.18  Other  Ck>nditions. 

Authority:  5  U.S.C.  301;  15  U.S.C  638. 
Subpart  A— General  Information 

S  3403.1    Applicability  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  small  business  innovation  research 
grants  awarded  under  the  general 
authority  of  section  630  of  the  Act 
making  appropriations  for  Agricultiue, 
Rural  Development,  and  Related 
Agencies'  programs  for  fiscal  year 
ending  September  30. 1987,  and  for 
other  purposes,  as  made  applicable  by 
section  101(a)  of  Pub.  L.  Number  99- 
591, 100  Stat.  3341,  and  the  provisions 
of  the  Small  Business  Innovation 
Development  Act  of  1982,  as  amended 
(15  U.S.C.  638).  The  Small  Business 
Innovation  Development  Act  of  1982,  as 
amended,  mandates  that  each  Federal 
agency  with  an  annual  extramural 
budget  for  research  or  research  and 
development  in  excess  of  $100  million 
participate  in  a  Small  Business 
Innovation  Research  (SBIRt  program  by 
reserving  a  statutory  percentage  of  its 
annual  extramural  budget  for  award  to 
small  business  concerns  for  research  or 
research  and  development  in  order  to 
stimulate  technological  innovation,  use 
small  business  to  meet  Federal  research 
and  development  needs,  increase 
private  sector  commercialization  of 


innovations  derived  from  Federal 
research  and  development,  and  foster 
and  encourage  the  participation  of 
socially  and  economically 
disadvantaged  small  business  concerns 
and  women-owned  small  business 
concerns  in  technological  innovation. 
The  U.S.  Department  of  Agriculture 
(USDA)  will  participate  in  this  program 
through  the  issuance  of  competitive 
research  grants  which  will  be 
administered  by  the  Office  of 
Competitive  Research  Grants  and 
Awards  Management,  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES). 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  grants  awarded  by  the 
Etepartment  of  Agriculture  under  any 
other  authority. 

13403.2    Definitions. 

As  used  in  this  part: 

(a)  Ad  hoc  reviewers  means  experts  or 
consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  expert  advice 
on  the  scientific  or  technical  merit  of 
grant  applications  in  those  fields,  who 
review  on  an  individual  basis  one  or 
several  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise  and  who  submit  to  the 
Department  written  evaluations  of  such 
proposals. 

(b)  Awarding  officio]  means  any 
officer  or  employee  of  the  Department 
who  has  the  authority  to  issue  or  modify 
research  project  grant  instruments  in 
behalf  of  the  Department. 

(c)  Budget  period  means  the  interval 
of  time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes. 

(a)  Commercialization  means  the 
process  of  developing  markets  and 
producing  and  delivering  products  or 
services  for  sale  (whether  by  the 
originating  party  or  by  others);  as  used 
here,  commercialization  includes  both 
government  and  commercial  markets. 

(e)  Department  means  the  Department 
of  Agricultiu«. 

(f)  Funding  agreement  is  any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  for  the  performance 
of  experimental,  developmental,  or 
research  work  funded  in  whole  or  in 
part  by  the  Federal  Government. 

(g)  Grantee  means  the  small  business 
concern  designated  in  the  grant  award 
document  as  the  responsible  legal  entity 
to  whom  a  grant  is  awarded  under  this 
part. 

(h)  Peer  review  group  means  experts 
or  consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 


the  scientific  and  ieciinical  merit  of 
grant  applications  in  those  fields,  who 
assemble  as  a  group  to  discuss  and 
evaluate  all  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise. 

(i)  Principal  investigator  means  a 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Department  who  is 
responsible  for  the  scientific  or 
technical  direction  of  the  project. 
Therefore,  the  individual  should  have  a 
scientific  and  technical  background. 

(j)  Program  solicitation  is  a  formal 
request  for  proposals  whereby  an  agency 
notifies  the  small  business  community 
of  its  research  or  research  and 
development  needs  and  interests  in 
selected  areas  and  invites  proposals 
fix)m  small  business  concerns  in 
response  to  those  needs. 

(k)  Project  means  the  particular 
activity  within  the  scope  of  one  of  the 
research  topic  areas  identified  in  the 
annual  solicitation  of  applications, 
which  is  supported  by  a  grant  award 
under  this  part. 

(1)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Department  for  conducting  the  research 
project  as  outUned  in  an  approved  grant 
application. 

Cm)  Research  or  research  and 
development  (RS'D)  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 

(2)  A  systematic  study  directed 
specifically  toward  applying  new 
kiiowledge  to  meet  a  recognized  need; 
or  ^ 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes.and  new  processes  to  meet 
specific  requirements.  • 

(n)  Research  project  grant  means  the 
award  by  the  Department  of  funds  to  a 
grantee  to  assist  in  meeting  the  costs  of 
conducting  for  the  benefit  of  the  public 
an  identified  project  which  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  the 
underlying  mechanisms  relating  to  a 
research  topic  area  identified  in  the 
annual  solicitation  of  apphcations. 

(0)  Small  business  concern  means  a 
concern  which  at  the  time  of  award  of 
phase  I  and  phase  n  funding  agreements 
meets  the  following  criteria: 

(1)  Is  organized  for  profit, 
independently  owned  or  operated,  is 
not  dominant  in  the  field  in  which  it  is 
proposing,  has  its  principal  place  of 
business  located  in  the  United  States, 


Federal  Register  /  Vol.  60,  No.  159  /  Thursday,  August  17.  1995  /  Proposed  Rules 


42993 


has  a  niunber  of  employees  not 
exceeding  500  (full-time,  part-time, 
temporary,  or  other  1  in  all  affiUated 
concerns  owned  or  controlled  by  a 
single  parent  concern,  and  meets  the 
other  regulatory  requirements  outlined 
in  13  CFR  Part  121.  Business  concerns, 
other  than  licensed  investment 
companies,  or  State  development 
companies  qualifying  under  the  Small 
Business  Investment  Act  of  1958, 15 
U.S.C.  661,  et  seq.,  are  affiUates  of  one 
another  when  directly  or  indirectly  one 
concern  controls  or  has  the  power  to 
control  the  other  or  third  parties  (or 
party)  control  or  have  the  power  to 
control  both.  Control  can  be  exercised 
through  common  owmership,  common 
management,  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR 
121.401(a)--<m).  The  term  "number  of 
employees"  is  defined  in  13  CFR 
121.407.  Business  concerns  include,  but 
are  not  limited  to,  any  individual, 
partnership,  corporation,  joint  venture, 
association,  or  cooperative. 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  business  at 
least  51  percent  of  its  voting  stock  is 
owned,  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
ahens. 

(p)  Socially  and  economically 
disadvantaged  small  business  concern 
is  one  that  is: 

(1)  At  least  51  percent  owned  by  (i)  an 
Indian  tribe  or  a  native  Hawaiian 
organization,  or  (ii)  one  or  more  socially 
and  economically  disadvantaged 
individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  socially  and  economically 
disadvantaged  individuals. 

(q)  Socially  and  economically 
disadvantaged  individual  is  a  member 
of  any  of  the  following  groups:  Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian-Pacific  Americans,  or 
Subcontinent  Asian  Americans,  other 
groups  designated  from  time  to  time  by 
the  Small  Business  Administration 
(SBA)  to  be  socially  disadvantaged,  or 
any  other  individual  found  to  be 
socially  and  economically 
disadvantaged  by  the  SBA  ptirsuant  to 
section  8(a)  of  the  Small  Business  Act, 
15  U.S.C.  637(a). 

(r)  Subcontract  is  any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  funding  agreement 
awardee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement. 

(s)  United  States  means  the  several 
States,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 


Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  and  the  District  of 
Columbia. 

(t)  Women-owned  small  business 
concern  means  a  small  business  concern 
that  is  at  least  51  percent  owned  by  a 
woman  or  women  who  also  control  and 
operate  it.  "Control"  as  used  in  this 
context  means  exercising  the  power  to 
make  poUcy  decisions.  "Operate"  as 
used  in  this  context  means  being 
actively  involved  in  the  day-to-day 
management  of  the  concern. 

§3403.3    Eligibility  requirements. 

(a)  Eligibility  affirm.  (1)  Each 
organization  submitting  a  proposal  must 
qualify  as  a  small  business  for  research 
purposes,  as  defined  in  §  3403.2(0). 
Joint  ventures  and  limited  partnerships 
are  eligible  to  apply  for  and  to  receive 
research  grants  under  this  program, 
provided  that  the  entity  created 
qualifies  as  a  small  business  in 
accordance  with  section  2(3)  of  the 
Small  Business  Act  (15  U.S.C.  632)  and 
as  defined  in  §  3403.2(o)  of  this  part.  For 
both  phase  I  and  phase  II  the  research 
must  be  performed  in  the  United  States. 

(2)  A  minimum  of  two-thirds  of  the 
research  or  analytical  work,  as 
determined  by  budget  expenditures, 
must  be  performed  by  the  proposing 
organization  xmder  phase  1  grants.  For 
phase  II  awards,  a  minimum  of  one-half 
of  the  research  or  analytical  effort  must 
be  conducted  by  the  proposing  firm. 
The  space  used  by  the  SBIR  awardee  to 
conduct  the  research  must  be  space  over 
which  it  has  exclusive  control  for  the 
period  of  the  grant. 

(b)  Eligibility  of  principal  investigator. 
(1)  It  is  strongly  suggested  that  the 
individual  responsible  for  the  scientific 
or  technical  direction  of  the  project  be 
designated  as  the  principal  investigator. 
In  addition,  the  primary  employment  of 
the  principal  investigator  must  be  \n\h 
the  proposing  firm  at  the  time  of  award 
and  during  the  conduct  of  the  proposed 
research.  Primary  employment  means 
that  more  than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employ  of  the  small  business.  Primary 
employment  with  the  small  business 
applicant  precludes  full-time 
employment  with  another  organization. 

(2)  it  the  proposed  principal 
investigator  is  employed  by  another 
organization  (e.g.,  imiversity  or  another 
company)  at  the  time  of  submission  of 
the  application,  documentation  must  be 
submitted  with  the  proposal  from  the 
principal  investigator's  current 
employer  verifying  that,  it  the  event  of 
an  SBIR  award,  he/she  will  become  a 
less-than  half-time  employee  of  such 
organization  and  will  remain  so  for  the 
duration  of  the  SBIR  project,  i 


Subpart  B — Program  Description 

§3403.4    Three-phase  program. 

The  Small  Business  Innovation 
Research  Grants  Program  will  be  carried 
out  in  three  separate  phases  described 
below.  The  first  two  phases  are  designed 
to  assist  USDA  in  meeting  its  research 
and  development  objectives  and  will  be 
supported  with  Federal  funds.  The 
purpose  of  the  third  phase  is  to  pursue 
the  commercial  appUcations  or 
objectives  of  the  research  carried  out  in 
phases  I  and  II  through  the  use  of 
private,  non-SBIR  funds. 

(a)  Phase  I  is  the  initial  stage  in  which 
the  scientific  and  technical  merit  and 
feasibility  of  an  idea  related  to  one  of 
the  research  areas  described  in  the 
program  solicitation  is  evaluated, 
normally  for  a  period  not  to  exceed  6 
months.  In  special  cases,  however, 
where  a  proposed  research  project 
requires  more  than  6  months  to 
complete,  a  longer  grant  period  may  be 
considered.  A  proposer  of  a  phase  I 
project  with  an  anticipated  duration 
beyond  6  months  should  specify  the 
length  and  duration  in  the  proposal  at 
the  time  of  its  submission  to  USDA  in 
order  for  it  to  be  considered  at  the  time 
of  award.  (See  §  3403.16(c)  for  changes 
in  project  period  subsequent  to  award). 
In  any  case,  a  phase  I  award  will  be 
Umited  to  $55,000. 

(b)  Phase  n  is  the  principal  research 
or  research  and  development  effort  in 
which  the  results  from  Phase  I  are 
expanded  upon  and  further  pursued, 
normally  for  a  period  not  to  exceed  24 
months.  Only  those  small  businesses 
previously  receiving  phase  I  awards  are 
eligible  to  submit  phase  II  proposals. 
For  each  phase  I  project  funded  the 
awardee  may  apply  for  a  phase  n  award 
only  once.  Phase  I  awardees  who  for 
valid  reasons  cannot  apply  for  phase  II 
support  in  the  next  fiscal  year  funding 
cycle  may  apply  for  support  not  later 
than  the  second  fiscal  year  funding 
cycle. 

(c)  Phase  III  is  to  stimulate 
technological  innovation  and  the 
national  retiun  on  investment  from 
research  through  the  pursuit  of 
commercial  objectives  resulting  from 
the  Federally  supported  work  carried 
out  in  phases  I  and  II.  This  portion  of 
the  project  is  performed  by  the  small 
business  firm  and  privately  funded  by  a 
non-SBIR  source  through  the  use  of  a 
follow-on  funding  commitment.  A 
follow-on  funding  commitment  is  an 
agreement  between  the  small  business 
firm  and  a  provider  of  follow-on  capital 
for  a  specified  amount  of  funds  to  be 
made  available  to  the  small  business  for 
further  development  of  their  effort  upon 
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achieving  certain  mutually  agreed  upon 
technical  objectives  during  phase  II. 

Subpart  C— Preparation  and 
Sukxnisston  of  Proposals 

$  3403.5    Requests  for  proposals. 

(a)  Phase  I.  A  program  soUcitation 
requesting  phase  I  proposals  will  be 
prepared  each  fiscal  year  in  which 
funds  are  made  available  for  this 
purpose.  The  soUcitation  will  contain 
information  sufficient  to  enable  ehgible 
appUcants  to  prepare  grant  proposals 
and  will  include  descriptions  of  specific 
research  topic  areas  which  the 
Department  wiU  support  during  the 
fiscal  year  involved,  forms  to  be 
completed  and  submitted  with 
proposals,  and  special  requiremepts.  A 
notice  will  be  pubUshed  in  the  Federal 
Register  informing  the  pubHc  of  the 
availabiUty  of  the  program  soUdtation. 

(b)  Phase  U.  For  each  fiscal  year  in 
which  funds  are  made  available  for  this 
purpose,  the  Department  will  send  a 
letter  requesting  phase  II  proposals  firom 
the  phase  I  grantees  eUgible  to  apply  for 
phase  n  funding  in  that  fiscal  year.  The 
letter  will  be  accompanied  by  the 
solicitation  which  contains  information 
sufficient  to  enable  ehgible  appUcants  to 
prepare  grant  proposals  and  includes 
forms  to  be  submitted  with  proposals  as 
well  as  special  requirements. 

S3403.6    Qsnscal  content  of  proposals. 

(a)  The  proposed  research  must  be 
jesponsive  to  one  of  the  USDA  program 
interests  stated  in  the  research  topic 
descriptions  of  the  program  sohcitation. 

(b)  Proposals  must  cover  caily 
scientific/technological  research 
activities.  A  firm  must  not  propose 
product  development,  technical 
assistance,  demonstration  projects, 
classffied  research,  or  patent 
apphcations.  Many  of  the  research 
projects  supported  by  the  SBIR  program 
lead  to  the  development  of  new 
products  based  upon  the  research 
results  obtained  diuing  the  project. 
However,  projects  that  seek  funding 
solely  for  product  development  where 
no  research  is  involved,  i.e.  the  funds 
are  needed  to  permit  the  development  of 
a  project  based  on  previously  completed 
research,  will  not  be  accepted. 
Literattue  surveys  should  be  conducted 
prior  to  preparing  proposals  for 
submission  and  must  not  be  proposed  as 
a  part  of  the  SBIR  phase  I  or  phase  II 
effort.  Proposals  principally  for  the 
development  of  proven  concepts  toward 
commerciahzation  or  for  market 
research  should  not  be  submitted  since 
such  efforts  are  considered  the 
responsibiUty  of  the  private  sector  and 
therefore  are  not  supported  by  USDA. 


(c)  A  proposal  must  be  limited  to  only 
one  topic.  The  same  proposal  may  not 
be  submitted  under  more  than  one 
topic.  However,  an  organization  may 
submit  separate  proposals  on  the  same 
topic.  Where  similar  research  is 
discussed  under  more  than  one  topic, 
the  proposer  should  choose  that  topic 
whose  description  appears  most 
relevant  to  the  proposer's  research 
concept.  Duphcate  proposals  will  be 
returned  to  the  applicant  without 
review. 

(d)  Phase  I  appUcants  should  submit 
a  research  proposal  of  no  more  than  25 
pages,  including  cover  page,  budget,  and 
all  proposal-related  enclosures  or 
attachments.  The  text  must  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  {8V2"xll";  21.6  cmx27.9 
cm)  white  paper,  2.5  cm  margins  and 
type  no  smaller  than  11  point  font  size 
regardless  of  whether  it  is  single  or 
double  spaced.  In  the  interest  of  equity 
to  all  proposers,  no  additional 
attachments,  appendixes,  or  references 
beyond  the  25-page  limitation  will  be 
considered  in  the  proposal  evaluation 
process,  and  proposals  in  excess  of  the 
25-page  limitation  wiU  not  be 
considered  for  review  or  award.  In 
addition,  supplementary  materials, 
revisions,  and/or  substitutions  will  not 
be  accepted  after  the  due  date  for 
proposals.  Phase  D  appUcants  should 
submit  a  research  proposal  of  no  more 
than  50  pages,  including  cover  page, 
budget,  and  all  proposal-related 
enclosures  or  attachments. 

f  3403.7    Proposal  fonnat  for  phase  I 
applications. 

(a)  Cover  sheet.  Photocopy  and 
complete  Form  CSRS-667  in  the 
pro^Bm  sohcitation.  The  original  of  the 
cover  sheet  must  at  a  minimum  contain 
the  pen-and-ink  signatures  of  the 
proposed  principal  investigator(s)  and 
the  authorized  organizational  official.  A 
proposal  which  does  not  contain  the 
signature  of  the  authorized 
organizational  official  will  not  be 
considered  a  legal  document  and  wiU  be 
retiuned  to  the  proposing  small 
business  firm  without  review.  All  other 
copies  of  the  proposal  must  also  contain 
a  cover  sheet,  but  facsimile  or 
photocopied  signatures  wiU  be 
accepted.  The  title  should  be  brief  (80- 
character  maximum),  clear,  specific 
designation  of  the  research  proposed.  It 
will  be  used  to  provide  information  to 
Congress  and  also  will  be  used  in 
issuing  press  releases.  Therefore,  it 
should  not  contain  highly  technical 
words.  In  addition,  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 


(b)  Project  summary.  Photocopy  and 
complete  Form  CSRS-668  in  the 
program  solicitation.  The  technical 
abstract  should  include  a  brief 
description  of  the  problem  or 
opportunity,  project  objectives,  and  a 
description  of  the  effort.  Anticipated 
results  and  potential  commercial 
applications  of  the  proposed  research 
also  should  be  siunmarized  in  the  space 
provided.  Keywords,  to  be  provided  in 
the  last  block  on  the  page,  should 
characterize  the  most  important  aspects 
of  the  project.  The  project  simunary  of 
successful  proposals  may  be  published 
by  USDA  and,  therefore,  should  not 
contain  proprietary  information. 

(c)  Technical  content.  The  main  body 
of  the  proposal  should  include: 

(1)  Identification  and  significance  of 
the  problem  or  opportunity.  Clearly 
state  the  specific  technical  problem  or ' 
opportimity  addressed  and  its 
importance. 

(2)  Background  and  rationale. 
Indicate  the  overaU  backgroimd  and 
technical  approach  to  the  problem  or 
opportunity  and  the  part  that  the 
proposed  research  plays  in  providing 
needed  results. 

(3)  Relationship  with  future  research 
or  research  and  development.  Discuss 
the  significance  of  the  phase  I  effort  in 
providing  a  foimdation  for  the  phase  n 
R&D  effort.  State  the  anticipated  results 
of  the  approach  if  the  project  is 
successful  (phases  I  and  II).  This  should 
address: 

(i)  The  technical,  economic,  social, 
and  other  benefits  to  the  Nation  and  to 
users  of  the  result  such  as  the 
commercial  sector,  the  Federal 
Government,  or  other  researchers; 

(ii)  The  estimated  total  cost  of  the 
approach  relative  to  benefits;  and,  if 
appropriate, 

(iii)  Any  specific  poUcy  issues  or 
decisions  which  might  be  affected  by 
the  results. 

(4)  Phase  I  technical  objectives.  State 
the  specific  objectives  of  the  phase  I 
research  or  research  and  development 
effort,  including  the  technical  questions 
it  will  try  to  answer  to  determine  the 
feasibiUty  of  the  proposed  approach. 

(5)  Phase  I  work  plan.  This  work  must 
provide  an  expUcit,  detailed  description 
of  the  phase  I  research  or  research  and 
development  approach.  The  plan  should 
indicate  the  tasks  to  be  performed  as 
well  as  how  and  where  the  work  will  be 
carried  out.  The  phase  I  effort  should 
attempt  to  determine  the  technical 
feasibiUty  of  the  proposed  concept.  The 
work  plan  should  be  Unked  with  the 
technical  objectives  of  the  research  and 
the  questions  the  effort  is  designed  to 
answer.  Therefore,  it  should  flow 
logically  from  §  3403.7(c)(4)  of  this  part. 
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This  section  should  constitute  a 
substantial  portion  of  the  total  proposal. 

(6)  Related  research  or  research  and 
development.  Describe  the  significant 
research  or  research  and  development 
activities  from  relevant  Uterature  that 
are  directly  related  to  the  proposed 
effort,  including  any  conducted  by  the 
principal  investigator  or  by  the 
proposing  firm,  how  it  relates  to  the 
proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
proposer  must  persuade  reviewers  that 
he  or  she  is  aware  of  related  research  in 
the  selected  subject. 

(d)  Key  personnel  and  bibliography. 
Identify  key  personnel  involved  in  the 
effort,  inclucUng  information  on  their 
directly  related  education  and 
experience.  For  each  key  person, 
provide  a  chronological  Ust  of  the  most 
recent  representative  publications  in  the 
topic  area  during  the  preceding  5  years, 
including  those  in  press.  List  the 
authors  (in  the  same  order  as  they 
appear  on  the  paper),  the  full  title,  and 
the  complete  reference  as  these  usually 
appear  in  journals.  Where  vitae  are 
extensive,  summaries  that  focus  on  most 
relevant  experience  or  publications  may 
be  necessary  to  meet  the  proposal  size 
limitation  in  phase  I  and  phase  II. 

(e)  Facilities  and  equipment.  E)escribe 
the  types,  location,  and  availabiUty  of 
instrumentation  and  physical  facilities 
necessary  to  carry  out  the  work 
proposed.  Items  of  equipment  to  be 
purchased  must  be  fully  justified  imder 
this  section. 

(f)  Consultants.  Involvement  of 
imiversity  or  other  consultants  in  the 
plaiming  and  research  stages  of  the 
project  is  permitted  and  may  be 
particularly  helpful  to  small  firms 
which  have  not  previously  received 
Federal  research  awards.  If  such 
involvement  is  intended,  it  should  be 
described  in  detail.  Proposals  must 
include  letters  from  proposed 
consultants  indicating  willingness  to 
serve  in  order  for  such  participation  to 
be  evaluated  diuing  the  proposal  review 
process.  (See  §  3403.11(d)  or 

§  3403.12(5).  as  appropriate). 

(g)  Potential  post  application.  Briefly 
describe: 

(1)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  commercial  application;  and 
I     (2)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  use  by  the  Federal 
Government. 

Firms  with  prior  USDA  SBIR  grant 
support  should  summarize  their 
progress  in  conunerciaUzing  the  results 
of  that  research.  Past  performance  in  the 
commerciahzation  process  may  be 
consideration  in  award  decisions. 


(h)  Current  and  pending  support.  If  a 
proposal,  substantially  the  same  as  the 
one  being  submitted,  has  been 
previously  funded  or  is  cvurently 
funded,  pending,  or  about  to  be 
submitted  to  another  Federal  agency  or 
to  USDA  in  a  separate  action,  the 
proposer  must  provide  the  following 
information. 

(1)  Name  and  address  of  the  agency(s) 
to  which  a  proposal  was  submitted,  or 
will  be  submitted,  or  from  which  an 
award  is  expected  or  has  been  received. 

(2)  Date  of  actual  or  anticipated 
proposal  submission  or  date  of  award, 
as  appropriate. 

(3)  Title  of  proposal  or  award, 
identifying  number  assigned  by  the 
agency  involved,  and  the  date  of 
program  sohcitation  under  which  the 
proposal  was  submitted  or  the  award 
was  received. 

(4)  AppUcable  research  topic  area  for 
each  proposal  submitted  or  award 
received. 

(5)  Title  of  research  project. 

(6)  Name  and  title  of  principal 
investigator  for  each  proposal  submitted 
or  award  received.  USDA  will  not  make 
awards  that  duplicate  research  funded 
(or  to  be  funded)  by  other  Federal 
agencies. 

(i)  Cost  breakdown  on  proposal 
budget.  Photocopy  and  complete  Form 
CSRS-55  in  the  program  solicitation 
only  for  the  phase  under  which  you  are 
cturently  applying.  (An  appUcant  for 
phase  I  funding  should  not  submit  both 
phase  I  and  n  budgets.)  Please  note  the 
following  in  completing  the  budget: 

(1)  Salaries  ana  wages.  Indicate  the 
number  and  kind  of  personnel  for  whom 
salary  support  is  sought.  For  key 
personnel,  also  indicate  the  number  of 
work  months  of  involvement  to  be 
supported  with  USDA  funds  (see  blocks 
labeled  "CSRS  Funded  Work  Months"), 
and  explain  how  the  level  of 
compensation  was  estabUshed,  e.g..  the 
hourly  rate  of  pay.  the  monthly  rate  of 
pay.  or  the  yearly  rate  of  pay. 

(2)  Equipment.  Performing 
organizations  are  expected  to  have 
appropriate  facilities,  suitably  furnished 
and  equipped.  Items  of  equipment  may 
be  requested  provided  that  they  are 
specificaUy  identified  and  adequately 
justified,  but  such  requests  should 
normally  not  exceed  10%  of  the  budget 
for  phase  I.  When  purchasing 
equipment  or  a  product  under  the  SBIR 
fimding  agreement,  the  awardee  should 
purchase  only  American-made  items 
whenever  possible.  Equipment  is 
defined  as  an  article  of  nonexpendable, 
tangible  personal  property  having  a 
useful  Ufe  of  more  that  2  years  and  an 
acquisition  cost  of  $500  or  more  per 
imit.  Vesting  of  title  to  equipment 


purchased  with  funds  provided  under 
an  SBIR  funding  agreement  will  be 
determined  by  USDA  based  upon 
whether  such  transfer  would  be  more 
cost  effective  than  recovery  of  the 
property  by  the  government.  Awardees 
should  plan  to  lease  expensive 
equipment. 

(3  J  Travel.  The  inclusion  of  travel  will 
be  carefully  reviewed  with  respect  to 
need  and  appropriateness  for  the 
research  proposed.  Foreign  travel  may 
not  be  included  in  the  phase  I  budget. 

(4)  Subcontracting  limits. 
Subcontracting  may  not  exceed  one- 
third  of  the  research  or  analytical  effort 
diuing  phase  I.  In  addition, 
subcontractors  must  perform  their 
portion  of  the  work  in  the  United  States. 
If  subcontracting  costs  are  anticipated, 
they  should  be  indicated  in  block  I,  "All 
Other  Direct  Costs,"  on  the  budget 
sheet.  A  breakdown  of  subcontractual 
costs  is  required.  For  proposals 
involving  subcontractual  arrangements, 
the  apphcant  must  submit  an  agreement 
or  letter  of  consent  signed  by  the 
subcontractor  in  order  for  such 
participation  to  be  evaluated  during  the 
proposal  review  process. 

(5)  Fee.  A  reasonable  fee  not  to  exceed 
7%  is  permitted  under  this  program.  All 
fees  are  subject  to  negotiation  with 
USDA.  If  a  fee  is  requested,  the  amount 
should  be  indicated  in  block  M  on  the 
budget  sheet. 

(6)  Indirect  costs.  If  available,  the 
current  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used,  unless  restricted  by 
statute.  Indirect  costs  may  not  exceed 
the  lesser  of  the  negotiated  rate  or  the 
rate  restricted  by  statute.  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amount  in  lieu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  A  proposer  may 
elect  not  to  charge  indirect  costs  and, 
instead,  use  all  grant  funds  for  direct 
costs.  If  a  negotiated  rate  is  used,  the 
percentage  and  base  should  be  indicated 
in  the  space  allotted  under  item  K  on 
the  budget  sheet.  If  indirect  costs  are  not 
charged,  the  phrase  "None  requested" 
should  be  written  in  this  space. 

(7)  Cost-sharing.  Cost-sharing  is 
permitted  for  proposals  under  this 
program;  however,  cost-sharing  is  not 
required  nor  will  it  be  an  evaluation 
factor  in  considering  the  competitive 
merit  of  proposals  submitted. 

(j)  Research  involving  special 
considerations.  (1)  If  the  proposed 
research  will  involve  recombinant  DNA 
molecules,  human  subjects  at  risk,  or 
laboratory  animal  care,  the  proposal 
must  so  indicate  and  include  an 
assurance  statement  (Form  CSRS-662) 
as  the  last  page  of  the  proposal.  The 
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origmal  of  the  assiirance  statement  must 
at  a  minimum  contain  the  pen-and-ink 
signature  of  the  authorized 
organizational  official.  This  fbnn  will 
not  be  considered  a  part  of  the  25-page 
limitation  for  Phase  I  proposals  and  the 
50-page  limitation  for  Phase  n 
prop<»als.  In  order  to  complete  the 
assurance  statement,  the  proposer  may 
be  required  to  have  the  research  plan 
reviewed  and  approved  by  an 
appropriate  "Institutional  Review 
Board"  prior  to  commencing  actual 
substantive  work.  It  is  suggested  that 
proposers  contact  local  universities, 
colleges,  or  nonprofit  research 
organizations  which  have  established 
such  reviewing  mechanisms  to  have  this 
service  performed. 

(2)  Guidelines  to  be  applied  and 
observed  when  conducting  such 
research  are: 

(i)  Recombinant  DNA  Molecules. 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecides"  issued 
by  the  National  Institutes  of  Health,  as 
revised. 

(ii)  Human  Subjects  at  Risk. 
Regulations  issued  by  the  Department  of 
Health  and  Human  Services.  (See  7  CFR 
Partial 

(iii)  Laboratory  Animal  Care. 
Regulations  issued  by  the  Department  of 
Agriculture.  (See  9  CFR  Parts  1, 2. 3. 
and  4.) 

(k)  Proprietary  information.  (1)  If  a 
proposal  contains  proprietary 
information  that  constitutes  a  trade 
secret,  proprietary  commercial  or 
financial  information,  confidential 
personal  information,  or  data  affecting 
the  national  security,  it  vkrill  be  treated 
in  confidence  to  the  extent  (>ennitted  by 
law,  provided  the  information  is  clearly 
marked  by  the  proposer  with  the  term 
"confidential  proprietary  information" 
is  confined  to  a  separate  page  or  pages, 
and  provided  the  following  legend  also 
appears  in  the  designated  area  at  the 
bottom  of  the  proposal's  cover  sheet 
(Form  CSRS-667): 

The  following  pages  (specify)  contain 
proprietary  information  which  (name  of 
proposing  organization)  requests  not  be 
released  to  persons  outside  the  Government, 
except  for  purposes  of  evaluation. 

(2)  USDA  by  law  is  required  to  make 
the  final  decision  as  to  whether  the 
information  is  required  to  be  kept  in 
confidence.  Information  contained  in 
unsuccessful  proposals  will  remain  the 
property  of  the  proposer.  However, 
USDA  will  retain  for  one  year  one  file 
copy  of  all  proposals  received;  extra 
copies  will  be  destroyed.  Public  release 
of  information  for  any  proposal 
submitted  will  be  subject  to  existing 
statutory  and  regulatory  requirements. 


Any  proposal  which  is  funded  will  be 
considered  an  integral  part  of  the  award 
and  normally  will  be  made  available  to 
the  public  upon  request  except  for 
designated  proprietary  information  that 
is  determined  by  USDA  to  be 
proprietary  information. 

(3)  The  inclusion  of  proprietary 
information  is  discouraged  unless  it  is 
necessary  for  the  proper  evaluation  of 
the  proposal.  "If  proprietary  information 
is  to  be  included,  it  shoidd  be  limited, 
set  apart  from  other  text  on  a  separate 
page,  and  keyed  to  the  text  by 
numbers."  It  should  be  confined  to  a 
few  critical  technical  items  which,  if 
disclosed,  could  jeoperdize  the 
obtaining  of  foreign  or  domestic  patents. 
Trade  secrets,  salaries,  or  other 
information  which  could  jeopardize 
commercial  competitiveness  should  be 
similarly  keyed  and  presented  on  a 
separate  page.  "Proposals  or  reports 
which  attempt  to  restrict  dissemination 
of  large  amounts  of  information  may  be 
found  imacceptable  by  USDA.  Any 
other  legend  than  that  Usted  in 
paragraph  (k)(l)  of  this  section  may  be 
imacceptable  to  USDA  and  may 
constitute  grounds  for  return  of  the 
proposal  without  further 
consideration."  Without  assuming  any 
liability  for  inadvertent  disclosiue, 
USDA  will  limit  dissemination  of  such 
information  to  its  employees  and,  where 
necessary  for  the  evaluation  of  the 
proposal,  to  outside  reviewers  on  a 
confidential  basis. 

(1)  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreement.  The  SBIR 
legislation  provides  for  "retention  of 
rights  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern." 

(1)  The  legislative  history  clarifies 
that  the  intent  of  the  statute  is  to 
provide  authority  for  the  participating 
agency  to  protect  technical  data 
generated  under  the  hmding  agreement, 
and  to  refrain  from  disclosing  such  data 
to  competitors  of  the  small  business 
concern  or  bom  using  the  information  ^ 
to  produce  future  technical  procurement 
specifications  that  could  harm  the  small 
business  concern  that  discovered  and 
developed  the  innovation  until  the 
small  business  concern  has  a  reasonable 
chance  to  seek  patent  protection,  if 
appropriate. 

(2)  Therefore,  except  for  program 
evaluation,  participating  agencies  shall 
protect  such  technical  data  for  a  period 
of  not  less  than  4  years  from  the 
completion  of  the  project  from  which 
the  data  were  generated  unless  the 
agencies  obtain  permission  to  disclose 
such  data  from  the  contractor  or  grantee. 
The  government  shall  retain  a  royalty- 
free  Ucense  for  government  use  of  any 


technical  data  delivered  imder  an  SBIR 
funding  agreement  whether  patented  or 
not. 

(m)  Organizational  management 
information.  Before  the  award  of  an 
SBIR  funding  agreement.  USDA  requires 
the  submission  of  certain  organizational 
management,  personnel  and  financial 
information  to  assure  the  responsibility 
of  the  proposer.  Form  CSRS-666 
("Organizational  Information")  and 
Form  CSRS-665  ("Assurance  of 
Compliance  with  the  Department  of 
Agriculture  Regulations  Under  Title  VI 
of  the  Civil  Rights  Act  of  1964,  as 
amended")  are  used  for  this  purpose. 
This  information  is  not  required  imless 
a  project  is  recommended  for  funding, 
and  then  it  is  submitted  on  a  one-time 
basis  only.  However,  new  forms  should 
be  submitted  if  a  small  business  has 
undergone  significant  changes  in 
organization,  persoimel,  finance,  or 
pohcies  including  those  relating  to  civil 
rights. 

S  3403.8    Proposal  format  for  phaae  II 
applications. 

(a)  Cover  sheet.  Follow  instructions 
foimd  in  §  3403.7(a)  of  this  part. 

(b)  Project  summary.  Follow 
instructions  foimd  in  §  3403.7(b)  of  this 
part. 

(c)  Phase  I  results.  The  proposal 
should  contain  an  extensive  section  that 
lists  the  phase  I  objectives  and  makes 
detailed  presentation  of  the  phase  I 
results.  This  section  should  estabUsh 
tl^e  degree  to  which  phase  I  objectives 
were  met  and  feasibility  of  the  proposed 
research  project  was  established. 

(d)  Proposal.  Since  phase  II  is  the 
principal  research  and  development 
effort,  proposals  should  be  more 
comprehensive  than  those  submitted 
imder  phase  I.  However,  the  outline 
contained  in  §  3403.7(c)  of  this  part 
should  be  followed,  tailoring  the 
information  requested  to  the  phase  II 
project. 

(e)  Cost  breakdown  on  proposal 
budget.  (1)  For  phase  H,  a  detailed 
budget  is  required  for  each  year  of 
requested  support.  In  addition,  a 
summary  budget  is  required  detailing 
the  requested  support  for  the  overall 
project  period.  Form  CSRS-55, 
"Proposal  Budget,"  is  to  be  used  for  this 
purpose  and  may  be  photocopied  as 
necessary. 

(2)  Travel.  Foreign  travel  may  be 
included  as  necessary  in  the  phase  II 
budget.  Such  a  request  will  be  reviewed 
with  respect  to  need  and 
appropriateness  for  the  research 
proposed  and  therefore  should  be 
adequately  justified  in  the  proposal. 

(3)  Subcontracting  limits.  The 
instructions  found  in  §  3403.7(i)(4)  of 
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this  part  apply  to  phase  II  proposals 
except  that  the  subcontracting  limit  is 
changed  from  one-third  to  one-half  of 
the  research  or  analytical  effort. 

(f)  Organizational  mcmagement 
information.  Each  phase  II  awardee  will 
be  asked  to  submit  an  updated 
statement  of  financial  condition  (such  as 
the  latest  audit  report,  financial 
statements  or  balance  sheet). 

(g)  Follow-on  funding  commitment.  If 
the  proposer  has  obtained  a  contingent 
commitment  for  phase  III  follow-on 
funding,  it  should  be  forwarded  with 
the  phase  n  application.  It  will  not 
coimt  as  part  of  the  50-page  limit  for  a 
phase  II  application. 

(h)  Documentation  of  multiple  phase 
Howards.  (1)  An  applicant  that  submits 
a  proposal  for  a  funding  agreement  for 
phase  I  and  that  has  received  more  than 
15  phase  II  awards  during  the  preceding 
5  fiscal  years  must  document  the  extent 
to  which  it  was  able  to  secure  phase  HI 
funding  to  develop  concepts  resulting 
from  previous  phase  n  award.  This 
docvimentation  should  include  the  name 
of  the  awarding  agency,  date  of  award, 
funding  agreement  number,  topic  or 
subtopic  title,  amount  and  date  of  phase 
n  funding  and  commercialization  status 
for  each  phase  II  award. 

(2)  USDA  shall  collect  and  retain  the 
information  submitted  under  paragraph 
(h)(1)  of  this  section  at  least  until  the 
General  Accoimting  Office  submits  the 
report  required  imder  section  106  of  the 
Small  Business  Researt:h  and 
Development  Enhancement  Act  of  1992. 

§  3403.9    Sutmilssion  of  proposals. 

The  program  soUcitation  for  phase  I 
proposals  and  the  letter  requesting 
phase  II  proposals  will  provide  the 
deadline  date  for  submitting  proposals, 
the  number  of  copies  to  be  submitted, 
and  the  address  where  proposals  should 
be  mailed  or  defivered. 

SubfMirt  D— Proposal  Review  and 
Evaluation 

§  3403. 1 0    Proposal  review. 

(a)  All  research  grant  applications  will 
be  acknowledged. 

(b)  Phase  I  and  phase  II  proposals  will- 
be  judged  competitively  in  a  two-stage 
process,  based  primarily  upon  scientific 
or  technical  merit.  First,  each  proposal 
will  be  screened  by  USDA  scientists  to 
ensure  that  it  is  responsive  to  stated 
requirements  contained  in  the  program 
solicitation.  Proposals  found  to  be 
responsive  will  be  technically  evaluated 
by  peer  scientists  knowledgeable  in  the 
appropriate  scientific  field  using  the 
criteria  listed  in  §  3403.11  or  §  3403.12 
of  this  part,  as  appropriate.  Proposals 
found  to  be  nonresponsive  will  be 


returned  to  the  proposing  firm  without 
review. 

(c)  Both  internal  and  external  peer 
reviewers  may  be  used  during  the 
technical  evaluation  stage  of  this 
process.  Selections  will  be  made  from 
among  recognized  specialists  who  are 
uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  received.  It  is  anticipated  that 
such  experts  will  include  those  located 
in  universities.  Government,  and  non- 
profit research  organizations.  If  possible, 
USDA  intends  that  peer  review  groups 
shall  be  balanced  with  minority  and 
female  representation  and  with  an 
equitable  age  distribution. 

(d)  Technical  reviewers  will  base  their 
conclusions  and  recommendations  on 
information  contained  in  the  phase  I  or 
phase  II  proposal.  It  cannot  be  assumed 
that  reviewers  are  acquainted  with  any 
experiments  referred  to  within  a 
proposal,  with  key  individuals,  or  with 
the  firm  itself  Therefore,  the  proposal 
should  be  self-contained  and  written 
with  the  care  and  thoroughness 
accorded  papers  for  publication. 

(e)  Final  decisions  wdll  be  made  by 
USDA  based  upon  the  ratings  assigned 
by  reviewers  and  consideration  of  other 
factors,  including  the  potential 
commercial  application,  possible 
duplication  of  other  research,  any 
critical  USDA  requirements,  and  budget 
limitation.  In  addition,  the  follow-on 
funding  commitment  will  be  a 
consideration  for  phase  n  proposals. 

§  3403.1 1    Phase  I  evaluation  criteria. 

USDA  plans  to  select  for  award  those 
proposals  offering  the  best  value  to  the 
Nation,  writh  approximately  equal 
consideration  given  to  each  of  the 
following  criteria  except  for  paragraph 
(a)  of  this  section  which  will  receive 
twice  the  value  of  any  of  the  other 
items: 

(a)  The  scientific/technical  quafity  of 
the  phase  I  research  plan  and  its 
relevance  to  the  stated  objectives,  with 
special  emphasis  on  innovativeness  and 
originality. 

(b)  Importance  of  the  problem  or 
opportunity  and  anticipated  benefits  of 
the  proposed  research,  if  successful. 

(c)  Adequacy  of  the  phase  I  objectives 
to  show  incremental  progress  toward 
proving  the  feasibility  of  approach. 

(d)  Qualifications  of  the  principal 
investigator(s),  other  key  staff  and 
consultants,  and  the  probable  adequacy 
of  available  or  obtainable 
instrumentation  and  facilities. 

§  3403.12    Phase  II  evaluation  criteria. 

(a)  A  phase  II  proposal  may  be 
submitted  only  by  a  phase  I  awardee. 


The  phase  n  proposal  will  be  reviewed 
for  overall  merit  based  on  the  following 
criteria  with  each  item  receiving 
approximately  equal  weight  except  for 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
which  will  receive  twice  the  value  of 
any  of  the  other  items: 

(1)  The  scientific/technical  quality  of 
the  proposed  research,  with  special 
emphasis  on  innovativeness  and 
originality. 

(2)  Degree  to  which  phase  I  objectives 
were  met  and  feasibiUty  was 
established. 

(3)  The  technical,  economic,  and/or 
social  importance  of  the  problem  or 
opportunity  and  anticipated  benefits  if 
Phase  n  research  is  successful. 

(4)  The  adequacy  of  the  phase  II 
objectives  to  meet  the  problem  or 
opportunity. 

(5)  The  qualifications  of  the  principal 
investigator(s)  and  other  key  personnel 
to  carry  out  the  proposed  work. 

(6)  Reasonableness  of  the  budget 
requested  for  the  work  proposed. 

(b)  In  the  event  that  two  or  more 
phase  n  proposals  are  of  approximately 
equal  technical  merit,  the  follow-on 
funding  commitment  for  continued 
development  in  phase  III  will  be  an 
important  consideration.  The  value  of 
the  commitment  will  depend  upon  the 
degree  of  commitment  made  by  non- 
Federal  investors,  with  the  maximum 
value  resulting  from  a  signed  agreement 
with  reasonable  terms  for  an  amount  at 
least  equal  to  the  funding  requested 
from  USDA  in  phase  n. 

§  3403.1 3    Availability  of  information. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  (5  U.S.C.  552a),  the  SBIR 
Pohcy  Directive,  and  implementing 
Departmental  and  other  Federal 
regulations.  Implementing  Departmental 
regulations  are  found  at  7  CFR  Part  1. 

Subpart  E— Supplementary 
Information 

§  3403.1 4    Terms  and  conditions  of  grant 
awards. 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  research  project  grants  to 
those  responsible,  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  aimounced  program 
areas  under  the  evaluation  criteria  and 
procedures  set  forth  in  this  part.  The 
beginning  of  the  project  period  shall  be 
no  later  than  September  30  of  the 
Federal  fiscal  year  in  which  the  project 
is  approved  for  support.  All  funds 
granted  under  this  part  shall  be 
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expended  solely  for  the  purpose  for 
which  the  hinds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regiUations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  Federal  Acquisition 
Regulation  (48  CFR  Part  31),  and  the 
Department's  Uniform  Federal 
Assistance  Regidations  (7  CFR  Part 
3015). 

$3403.15    Notice  of  grant  awards. 

(a)  The  grant  award  document  shall 
include,  at  a  minimuTn,  the  foUowing: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of 
Principal  Investigator(s). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authorities  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomphsh  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accompUsh  the  purpose  of  a  particiilar 
research  project  grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  above. 

$3403.16    Um  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigator(s),  or  other  key 
project  grant  shall  be  limited  to  changes 
in  methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  principal 
investigator(s)  are  uncertain  as  to 
whether  a  change  complies  with  this 
prevision,  the  question  must  be  referred 
to  the  Department  for  a  final 
determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 


such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  transfers. 

(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  the 
Department  to  complete  or  fulfill  the 
purposes  of  an  approved  project 
provided  Federal  funds  remain.  The 
extension  shall  be  conditioned  upon 
prior  request  by  the  grantee  and 
approval  in  writing  by  the  Department. 
In  such  cases  the  extension  will  not 
normally  exceed  12  months,  the  phase 
I  award  will  still  be  limited  to  $55,000, 
and  the  submission  of  a  Phase  n 
proposal  will  be  delayed  by  one  year. 
The  extension  allows  the  grantee  to 
continue  expending  the  remaining 
Federal  funds  for  the  intended  purpose 
over  the  extension  period.  In  instances 
where  no  Federal  funds  remain,  it  is 
imnecessary  to  approve  an  extension 
since  the  purpose  of  the  extension  is  to 
continue  using  Federal  funds.  The 
grantee  may  opt  to  continue  the  Phase 

I  project  after  the  grant's  termination 
and  closeout,  however,  the  grantee 
would  have  to  do  so  without  additional 
Federal  funds.  In  the  latter  case,  no 
communication  with  USDA  is 
necessary.  However,  the  maximum 
delay  for  submission  of  a  Phase  II 
proposal  remains  as  specified  in 
§  3403.4(b). 

(d)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
instituting  such  changes  if  the  revision 
will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb 
increase  in  direct  costs; 

(2)  Involve  transfers  of  amoimts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
fuid  not  approved  when  a  grant  was 
awarded; 

(3)  Result  in  a  need  or  claim  for  the 
award  of  additional  funds;  or 

(4)  Involve  transfers  or  expenditures 
of  amounts  requiring  prior  approval  as 


set  forth  in  the  Departmental  regulations 
or  in  the  grant  award. 

$3403.17    Ottter  Federal  statutes  and 
regulations  tiurt  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  imder  this  part. 
These  include  but  are  not  Umited  to: 

7  CFR  Part  1.1— USDA  implementation  of 
Freedom  of  Information  Act. 

.7  CFR  Part  Ic— USDA  implementation  of 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects; 

7  CFR  Part  3— USDA  implementation  of 
0MB  Circular  A-129,  Managing  Federal 
Credit  Programs. 

7  CFR  Part  15,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil  Rights 
Act  of  1 964 ,  as  amended. 

7  CFR  Part  3015— USDA  Uniform  Federal 
Assistance  RegulaticHis,  implementing  OMB 
directives  (i.e..  Circular  Nos.  A-102,  A-110, 
A-87,  A-21,  and  A-122)  and  incorporating 
provisions  of  31  U.S.C.  6301-6308  (formerly 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977.  Pub.  L.  95-224),  as 
well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance. 

7  CFR  Part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants),  as  amended. 

7  CFR  Part  3018— USDA  implementation 
of  New  Restrictions  on  Lobbying.  Imposes 
new  prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and  loans. 

7  CFR  Part  3407— CSREES  procedures  to 
implement  the  National  Environmental 
Policy  Act; 

48  CFR  Part  31— Contract  Cost  Principles 
and  Procedures  of  the  Federal  Acquisition 
Regulation. 

29  U.S.C.  794,  section  504— Rehabilitation 
Act  of  1973,  and  CFR  Part  158  (USDA 
implementation  of  statute),  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms 
and  domestic  nonprofit  oiganizations, 
including  imiversities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  Part  401). 

§3403.18    Other  conditions. 

The  Department  may,  with  respect  to 
any  research  project  grant,  impose 
additional  conditions  prior  to  or  at  the 
time  of  any  award  when,  in  the 
Department's  judgment,  such  conditions 
are  necessary  to  assiue  or  protect 
advancement  of  the  approved  project, 
the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 
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Done  at  Washington.  DC  this  10th  day  of 
Ai^st  1995. 
WHliun  D.  Carlson, 
Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(FR  Doc.  95-20348  Filed  8-16-95;  8:45  am] 
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»stage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


-D 


(Additional  address/attention  line) 


I    I  VISA  or  MasterCard  Account 


(Street  address) 


(City,  Slate,  ZIP  Code) 


(Credit  card  expiration  date) 


ThatUc  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  luune/address  available  to  other  mailers?  I I    I — I 


Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Riegister  without  reading  the  • 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtions  AfftctMl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>fished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indcate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$26.00  per  year. 

FMenI  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnding  aid  s  included  m  each  publication  yuhich  Asts 
Federal  Hegisler  page  numbers  mlh  the  date  ol  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordw  Procaning  CodK 

*5421 


< 

I — I    YES,  enter  the  following  indicated  subscriptions  for 


one  year: 


Cliarge  your  order. 
Ifseasyl 

To  tax  your  orders  (202)  512-2233 


i^^J. 


LSA  ♦  List  of  CFR  SectkMis  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additioaal  address/attention  line) 


(Street  address) 


For  priracj^  dieck  bos  bdow: 

□  Do  not  make  my  name  available  to  other  mailers 
Chedi  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account       [    |           L  1    1     " 

Q  VISA  □  MasterCard       1    1    1     (expiration^ 

II            1    1    1    II    1    1            II                II 

(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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FEDERAL  REGIS1TR  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  (^ce  of  the  Federal  Fiegister,  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.Q  Ch.  15)  and  the  . 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Docimients,  U.S.  Government  Printing  Office.  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  doamients  having  general 
applicability  and  legal  effect,  docimients  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  docimients  of  public 
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Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copiesAMck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  munbers,  see  the  Itea<ler  Aids  section 
at  the  end  of  tiiis  iarae. 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOK:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAl^     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON.  DC 

September  12  at  9KX)  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW.. 
Washington,  DC  (3  blodcs  north  of  Union 
Station  Metro) 
RESERVATK>NS:   202-523-4538 


ATLANTA,  GA 
WHEN:  September  20  at  9:00  am 

WHERE:  Centers  for  Disease  Control 

and  Prevention 
1600  Qifton  Rd.,  NE. 
Auditorium  A 
Atlanta,  GA 
404-639-3528 

(Atlanta  area) 
1-800-688-9889 
(Outside  Atlanta  area) 


RESERVATIONS: 
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Contents 


Administration  on  Aging 

See  Aging  Administration 
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Administrative  Conference  ot  the  Unite<<  .States 

NOTICES 

Meetings: 
Government  in  the  Sunshine  Act  Special  Review 
Conunittee,  43108 
Recommendations: 
Review  of  existing  regulations,  streamlined  processes  for 
noncontroversiai  and  expedited  rulemaking,  etc., 
43108-43117 


Aging  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Nutrition  Advisory  Committee;  meeting,  43151- 
'  ■       431523 


Agricuitural  Marketing  Service 

PROPOSED  RULES 
Milk  marketing  orders: 
Southern  Michigan,  43066-43089 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Forest  Service 


J, 


Am*  Force  Department 

NOTICES 

Base  realignment  and  closure: 

Disposal  and  reuse — 

Williams  AFB,  AZ,  43126-43127 
Meetings: 

Scientific  Advisory  Board,  43127 

Army  Department 

See  Engineers  Corps 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Boards;  membership,  43127-43129 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  43190 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
cornment  request.  43153-43156 
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Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Developmental  disabilities- 
Protection  and  advocacy  funds  reallotment  to  Stales. 
43.'52-43153 

Coast  Guard 

NOTICES 

International  Regulations  for  Preventing  Collisions  at  Sea 
(72  COLREGS): 
Certificates  of  alternative  compliance;  listing,  43181- 
43183 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Technical  Infonnation  Service 

NOTICES 

Agency  infonnation  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  43117-43118 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  43170-43171 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  43125-43126 
Commodity  Credit  Corporation 

RULES  - 

Loan  and  purchase  programs: 
Rice  (1995  crop);  acreage  reduction  program,  43001- 
43002 

Comptroller  of  the  Currency 

RULES 

Risk-based  capital: 
Capital  adequacy  guidelines  and  maintenance 
Correction,  43191 

Customs  Service 

NOTICES 

Sleepwear  separates;  tariff  classification.  43183-43184 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
RULES 

Acquisition  regulations: 
Sequence  of  progress  pajonents  and  contract 
modifications 
Correction,  43191 

Education  Department 

NOTICES 

Meetings: 
Education  Statistics  Advisorv  Council.  43130 
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Employment  and  Training  Administration, 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act — 
Indian  and  Native  American  employment  and  training 
programs.  43164-43170 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

43163^3164 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

RULES 

Foreign  atomic  energy  activities;  assistance,  43002-43005 

NOTICES 

Consent  orders: 

Occidental  Petroleum  Corp.,  43130-^3131 
Grant  and  cooperative  agreement  awards: 

University  of— 
Wisconsin.  43131-43132 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
American  River  watershed  project,  CA,  43129-43130 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Petroleum  refinery  sources,  new  and  existing,  43244- 
43297 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  plaiming 
purposes;  designation  of  areas: 
Louisiana.  43020-43026 
Tennessee.  43017-43020 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  43015-43017 
Indiana,  43008-43012 
Pennsylvania,  43012-43015 

PROPOSED  RULES 
Air  programs: 
Motor  vehicle  inspection/maintenance  (I/M)  program 
requirements;  on-board  diagnostic  checks,  43092- 
43099 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Louisiana,  43104 
Tennessee,  43104-43105 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  43100 
Indiana,  43099-43100 
Louisiana,  43100-43104 
Pennsylvania,  43099 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  43146-43147 
Weekly  receipts,  43147-43148 
Meetings: 
Science  Advisory  Board.  43148 


Superfund  program: 
Prospective  purchaser  agreements — 
Robinson  Brick  Co.,  Denver,  CO,  43148-43149 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 
Cessna,  43089-43091 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Arizona  et  al.,  43026-43027 
Georgia,  43027 
Illinois,  43027 
Television  stations;  table  of  assignments: 

Hawaii-,  43027-43028 
PROPOSED  RULES 
Radio  services,  special: 
Personal  services — 
Interactive  video  and  data  service  licensees;  one-year 
construction  "build-out"  requirement;  elimination, 
43105-43106 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  43149 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  43190 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Florida.  43149-43150 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Northern  States  Power  Co.  (Minnesota)  et  al..  43132- 
43134 
Natural  gas  certificate  filings: 

Shell  Offshore  Inc.  et  al.,  43143-43146 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  43134-43143 
Applications,  hearings,  determinations,  etc.: 

NorAm  Gas  Transmission  Co.;  correction,  43191 

Richfield  Gas  Storage  System,  43146 

Federai  Highway  Administration 

NOTICES 

Meetings: 
National  Motor  Carrier  Advisory  Committee,  43183 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Global  Shipping  &  Trade  Services,  Inc.,  43150 

Federal  Procurement  Policy  Office 

NOTICES 

Procurement  regulatory  activity  report;  availability,  43176- 

43177 
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Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  43190 

Applications,  hearings,  determinations,  etc.: 

Barol,  Edward  Norman,  43150 

Community  First  Bankshares,  Inc.,  43150-43151 

Premier  Bancorp,  Inc.,  43151 

Stichting  Prioriteit  ABN  AMRO  Holding  et  al.,  43151 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Bismuth-tin  shot  as  nontoxic  for  waterfowl  and  coot 
hunting  during  1995-1996  hunting  season; 
conditional  approval,  43314-43316 
Migratory  bird  harvest  information  program,  43318- 
ll    43320 

Food  and  Drug  Administration 

PROPOSED  RULES 
Hiunan  drugs: 
Cold,  cough,  allergy,  bronchodilator,  and  antiasthmatic 
products  (OTC)— 
Aerosol  containers,  pressurized  metered  dose; 
monograph  amendment;  correction,  43091 
NOTICES 
Blood  establishments,  quality  assurance  guideline; 

availability;  correction,  43156 
Color  additive  petitions: 

Pilkington  Barnes  Hind,  43157 
Food  additive  petitions: 
Ciba-Geigy  Corp.,  43157-43158 
Huls  Aktiengesellschaft  (Huls  AG),  43157 
GRAS  or  prior-sanctioned  ingredients: 

Solvay  Enzymes.  Inc.,  43158 
Meetings: 
Advisory  committees,  panels,  etc..  43158-43160 

Forest  Service 

NOTICES 
Meetings: 
Klamath  Provincial  Advisory  Committee,  43117 

Health  and  Human  Services  Department 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Substance  Abuse  and  Mental  Health  Services 
V.  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  care  for  individuals  with  Hansen's  Disease, 
Ij  43160-43161 

Housing  and  Urt>an  Developntent  Department 

RULES 

Fair  housing: 
Fair  Housing  Act;  discriminatory  conduct — 
Older  persons;  significant  facilities  and  services: 
definition,  43322-43333 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  43194—43241 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Biu^au 

Internal  Revenue  Service 

'      PROPOSED  RULES 

Income  taxes: 
Personal  property;  definition  for  purposes  of  straddle 
rules 
Hearing  cancellation,  43091 
.  Procedure  and  administration: 

Return  information  disclosure;  U.S.  Customs  Service; 
cross  reference 
Hearing  cancellation,  43091-43092 

international  Trade  Administration 

NOTICES 
Antidumping: 
Polyethylene  terephthalate  fihn,  sheet,  and  strip  from— 
Japan, 43119-43120 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
WFEC  Raihx)ad  Co..  43163 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Nevada,  43163 
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Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Notice  of  Practice  and  Procedure; 
Realignment  of  Regional  Offices; 
Correction 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  document  on  Practice 
and  Procedure;  Realignment  of  Regional 
Offices  which  was  published  on  August 
10. 1995  (60  FR  40744).  contained  an 
error  in  the  address  and  facsimile 
number  for  the  Denver  Field  Office. 
This  document  contains  the  correct 
address  and  facsimile  number. 

EFFECTIVE  DATE:  August  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  L.  Netherton,  Senior  Executive 
for  Regional  Administration,  (202)  653- 
7980. 

In  FR  Doc.  95-19729.  on  page  40744, 
Colimm  3,  in  Appendix  II  to  part  1201, 
item  5  is  corrected  to  read  as  follows: 

5.  Denver  Field  Office 
12567  West  Cedar  Drive,  Suite  100 

Lakewood.  Colorado  80228-2009 

Facsimile  No.:  (303)  969-5109 

(Arizona,  Colorado,  Kansas — except  Kansas 
City.  Montana.  Nebraska.  New  Mexico, 

^  North  Dakota.  South  Dakota.  Utah,  and 
Wyoming) 

Dated:  August  14, 1995. 
Rotwrt  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doc.  95-20507  Filed  8-17-95;  8:45  am] 

BILUNO  CODE  7400-01-M 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1413  and  1421 

RIN  0560-AD38 

1995  Rice  Acreage  Reduction  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  to  establish  the  acreage 
reduction  percentage  for  the  1995  crop 
of  rice  at  5  percent  and  to  establish  the 
price  support  rate  for  the  1995  crop  of 
rice.  The  price  support  rate  is 
established  by  statutory  formula.  These 
actions  are  required  by  section  lOlB  of 
the  Agricultural  Act  of  1949,  as 
amended,  (the  1949  Act).  Public 
comment  regarding  the  1995  Rice 
Program  provisions  was  requested  in  the 
Federal  Register  on  September  13.  1994, 
(59  FR  46937). 

EFFECTIVE  DATE:  August  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  S.  Rosera,  Agricultural  Economist, 
Consolidated  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  room  3758-S,  P.O.  Box 
2415,  Washington,  DC  20013-2415  or 
call  202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
economically  significant  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  the 
selected  option  is  available  on  request 
from  the  above-named  individual. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  is  not 
required  to  request  comments  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies,  are  as 
follows:  Rice  Production  Stabilization— 
10.065. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consuhation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1383). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1421  set  forth  in  this  final  rule  do 
not  contam  new  information  collections 
that  require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  the  acreage  reduction 
requirement  under  the  1995  Rice 
Program. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  September  13, 1994, 
at  59  FR  46937  to  amend  the  regulations 
at  7  CFR  part  1413  writh  respect  to  the 
1995  Rice  Acreage  Reduction  Program 
(ARP)  requirements. 

During  the  period  for  public  comment 
that  ended  October  24, 1994,  eight 
comments  were  received  regarding  the 
acreage  reduction  requirement  for  the 
1995  crop  of  rice.  One  comment  favored 
no  ARP,  two  favored  an  ARP  set  at  the 
statutory  minimum  level,  two  favored 
setting  the  ARP  at  the  statutory 
maximum  level,  and  three  favored  an 
ARP  of  7  percent  or  higher. 
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After  reviewing  the  comments,  it  has 
been  decided  that  the  1995-crop  acreage 
reduction  requirement  shall  be  5 
percent.  Of  all  options  considered  to 
achieve  the  stocks-to-use  goal  of  section 
lOlB  of  the  1949  Act,  this  level  is 
selected  because  it  is  estimated  to 
achieve  both  the  highest  farm  income 
and  the  lowest  Government  program 
outlays.  Public  comments  regarding  the 
level  of  the  national  average  price 
support  rate  for  the  1995  crop  were  not 
requested  because  such  rate  is 
established  by  statutory  formula. 

List  of  Subjects 

7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation, 
Wheat. 

7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PAFTT  1413— FEED  GRAIN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309, 
1441-2,  1444-2.  1444f,  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  In  §  1413.54,  paragraph  (a)(4)(iv)  is 
revised,  paragraph  (a)(4)(v)  is  added, 
paragraphs  (d)(5){i)  through  (d)(5)(iv) 
are  reserved,  and  paragraph  (d)(5)(v)  is 
added  to  read  as  follows: 

$141 3.54    Acreage  reduction  program 
provisions. 

(a)*  *  * 

(4)*  *  * 

(iv)  1994  rice,  0  percent; 

(v)  1995  rice.  5  percent. 

•        •        •        •        • 

(d)*  •  • 
(5)*  *  • 

(IHiv)  [Reserved] 
(v)  Shall  not  be  made  available  to 
producers  of  rice. 


PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.The  authority  citation  for  7  CFR  part 
1421  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1421, 1423,  1425, 
14412, 1444f-l,  1445b-3a,  1445C-3,  1445e 
and  1446f;  15  U.S.C.  714b  and  714c. 

4.  In  §  1421.7,  paragraph  (b)(7)(v)  is 
added  to  read  as  follows: 

§  1421 .7    Adjustment  of  l»asic  support 
rates. 

***** 

(b)*  *  * 
(7)*  *  * 

(v)  1995  Rice— $6.50  per 
himdredweight; 

***** 

Signed  at  Washington.  DC,  on  August  14, 
1995. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
IFR  Doc.  95-20491  Filed  8-17-95;  8:45  am] 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  810 

RIN  1992-AA20 

Assistance  to  Foreign  Atomic  Energy 
Activities 

AGENCY:  Department  of  Energy. 
action:  Final  Rule. 

SUMIMARY:  The  Department  of  Energy 
(DOE)  is  amending  its  regulations 
concerning  unclassified  assistance  to 
foreign  atomic  energy  activities.  This 
action  removes  Argentina,  Brazil,  Chile, 
and  South  Africa  from  the  hst  of 
countries  for  which  specific 
authorization  by  the  Secretary  of  Energy 
is  required.  The  effect  of  the  action  is  to 
enable  U.S.  firms  and  individuals  to 
provide  assistance  to  civilian  nuclear 
power  reactor-related  activities  in  these 
countries  imder  the  general 
authorization.  The  amendment  is 
consistent  with  U.S.  foreign  policy 
commitments  and  reflects  the 
significant  progress  made  by  these  four 
coimtries  on  matters  related  to  nuclear 
nonproUferation. 

DATES:  This  amendment  is  effective  on 
August  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Zander  Hollander,  Export  Control 
Operations  Division,  NN-43,  Office  of 
Arms  Control  and  Nonproliferation, 
U.S.  Department  of  Energy,  1000 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20585,  Telephone  (202)  586-2125; 
or  Robert  Newton,  Esq..  Office  of  the 
General  Counsel.  U.S.  Department  of 
Energy.  1000  Independence  Ave..  S.W.. 
Washington.  D.C.  20585,  Telephone 
(202) 586-0806. 


SUPPLEMENTARY  INFORMATION: 
1.  Background 

10  CFR  Part  810  implements  section 
57  b.(2)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  by  section  302  of  the 
Nuclear  Non-Proliferation  Act  of  1978 
(NNPA)  (42  U.S.C.  2077  (b)(2)).  This 
section  requires  that  U.S.  persons  who 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States  be  authorized 
to  do  so  by  the  Secretary  of  Energy. 
Pursuant  to  the  Part  810  regulations, 
assistance  by  U.S.  persons  to  nuclear 
power  reactor-related  activities  outside 
the  United  States  is  generally  authorized 
for  countries  not  identified  in  section 
ei0.8(a).  Inclusion  of  a  country  on  the 
list  means  that  even  nuclear  power 
reactor-related  assistance  requires  the 
Secretary  of  Energy's  specific 
authorization.  Section  810.8(a)  notes 
that  countries  may  be  removed  from  or 
added  to  this  list  by  amendments 
published  in  the  Federal  Register.  Such 
actions  are  based  on  U.S.  foreign  policy 
and  national  security  considerations. 

The  intent  of  removing  Argentina, 
Brazil,  Chile,  and  South  Africa  from  the 
section  810.8(a)  list  of  countries  is  to: 

•  Recognize  that  Argentina,  Brazil, 
and  Chile  in  1994  brought  into  force  for 
their  national  territories  the  1967  Treaty 
for  the  Prohibition  of  Nuclear  Weapons 
in  Latin  America  and  the  Caribbean 
(Treaty  of  Tlatelolco)  and  that  Argentina ' 
and  South  A&ica  have  become  party  to 
the  Treaty  on  the  Non-Proliferation  of 
Nuclear  Weapons  (NPT)  and  members 
of  the  Nuclear  Suppliers  Group. 

•  Recognize  that  Argentina  and  Brazil 
have  completed  ratification  of  the 
Quadripartite  Safeguards  Agreement 
with  the  International  Atomic  Energy 
Agency  [IAEA]  and  the  Braziheui- 
Argentine  Agency  for  Accoimting  and 
Control  of  Nuclear  Materials  for  the 
application  of  IAEA  safeguards  on  all  of 
their  nuclear  activities,  that  South 
Africa  has  completed  its  ovm  full-scope 
safeguards  agreement  with  IAEA,  and 
that  Chile  also  has  IAEA  safeguards 
agreements  covering  its  nuclear 
facilities. 

•  Enable  U.S.  firms  and  individuals    • 
to  compete  more  effectively  against 
foreign  competition  to  provide 
assistance  to  the  safeguarded  Argentine, 
Brazilian,  Chilean,  and  South  African 
civilian  nuclear  power  programs. 

•  Reduce  unnecessary  paperwork  and 
time-consuming  U.S.  Government 
reviews  of  proposals  by  U.S.  firms  and 
individuals  to  participate  in  Argentine, 
Brazilian,  Chilean,  and  South  African 
civilian  nuclear  power  reactor-related 
activities. 


Federal  Register  /  Vol.  60,  No.  160  /  Friday.  August  18,  1995  /  Rules  and  Regulations        43003 


2.  Regulatory  Changes 

The  following  change  is  made  to 
section  810.8  Activities  Requiring 
Sjpecific  .Authorization: 

Argentina,  Brazil,  Chile,  and  South 
Africa  are  deleted  from  the  list  of 
countries  in  section  810.8(a). 

3.  Statutory  Requirements 

Pursuant  to  section  57  b.  of  the 
Atomic  Energy  Act,  with  the 
concurrence  of  the  Department  of  State 
and  after  consultations  with  the 
Departments  of  Defense  and  Commerce, 
the  Arms  Control  and  Disarmament 
Agency,  and  the  Nuclear  Regulatory 
Commission,  the  Secretary  of  Energy 
has  determined  that  removal  of 
Argentina,  Brazil,  Chile,  and  South 
Africa  from  the  list  of  countries  in 
section  810.8  (a)  of  10  CFR  Part  810  will 
not  be  inimical  to  the  interests  of  the 
United  States. 

4.  Procedural  Matters 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  P.  L.  96-354 
(42  U.S.C.  601-612)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
i.e.,  small  businesses  and  small 
government  jurisdictions.  This  action 
amends  regulations  in  a  manner  to 
expedite  the  current  process  of 
authorization  for  U.S.  persons  to 
conduct  certain  activities  in  other 
countries;  thus,  it  imposes  no  economic 
burden  upon  small  entities  subject  to 
those  regulations  and,  on  balance, 
should  reduce  economic  burdens  on 
small  businesses  who  will  be  able  to 
compete  for  work  in  these  four  countries 
without  undergoing  unnecessary 
paperwork  and  time-consuming  U.S. 
Government  reviews.  DOE,  accordingly, 
certifies  that  there  wall  not  be  a 
significant  and  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  and  that  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 


C.  Reuew  Under  the  National 
Eniironmental  Policy  Act 

The  rule  eliminates  the  requiremenc 
for  U.S.  persons  to  file  an  application 
for  authorization  to  assist  civilian 
nuclear  power  reactor  programs  m  four 
countries  that  until  now  reauired  review 
and  approval  by  the  Secretary  of  Energy. 
The  amendment  permits  U.S. 
companies  seeking  to  do  business  in 
these  four  countries  to  compete  with 
foreign  companies  without  the  time- 
consuming  application  procedure  that 
has  often  put  them  at  a  disadvantage. 
Argentina,  Brazil.  Chile,  and  South 
Africa  are  now  parties  to  international 
arrangements  established  for  nuclear 
nonproliferation  purposes  and  have 
shown  by  their  actions  that  requests  to 
assist  their  nuclear  power  industries  no 
longer  require  a  case-by-case  analysis. 
Implementation  of  this  rule  affects  only 
application  procedures  and  will  not 
result  in  environmental  impacts.  DOE 
has,  therefore,  determined  that  this  rule 
is  covered  under  the  Categorical 
Exclusion  found  in  paragraph  A. 6  of 
Appendix  A  to  Subpart  D.  10  CFR  Part 
1021,  which  applies  to  the 
establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  Federalism  assessment 
to  be  used  in  decisions  by  senior  policy 
makers  in  promulgating  or 
implementing  the  regulation.  The  rule 
v«ll  not  have  a  substantial  direct  effect 
on  the  traditional  rights  and 
prerogatives  of  States  in  relationship  to 
the  Federal  Government.  Preparation  of 
a  Federalism  assessment  is,  therefore, 
unnecessary. 

E.  Review  Under  Executive  Order  1277b 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  fb)(2),  inciudp 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  tc 
minimize  litigation,  providing  clear  anc 
certain  legal  standards  for  affected 


conduct,  and  promoting  simplificatioi. 
and  burden  reduction. 

Agencies  are  also  instructed  tc  malrp 
e\ery  reasonable  effort  to  ensu*^    hai  ttit 
regulation:  specifier  clearly  aji\ 
preemptive  effect,  effect  or  existing 
Federal  law  or  regulation,  ana 
retroactive  effect;  describes  any 
administrative  proceedings  to  be 
available  prior  to  judicial  review  and 
any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  fine" 
defines  key  terms.  DOE  certifies  that 
today's  rulemaking  meets  the 
■^equirements  of  sections  2(a)  and  (b)  of 
Executive  Order  12778. 

5.  Review  of  Comments 

DOE  published  a  Proposed  Rule  of 
ihis  amendment  in  the  Federal  Register 
on  August  29, 1994  (59  FR  44381). 
Written  comments  were  received  from 
seven  parties.  These  comments  have 
been  available  for  public  inspection  in 
the  DOE  Reading  Room  during 
consideration  of  this  Final  Rule. 

Six  of  the  seven  commenters  strongly 
favored  the  Proposed  Rule,  which  is 
now  published  as  a  Final  Rule.  The  one 
unfavorable  commenter  fo\md  the 
amendment  "premature"  and  cited 
various  factors  as  relevant  to  his  belief 
tiiat  "it  is  still  too  early  to  conclude  that 
none  of  the  (coimtries)  constitutes  8 
proliferation  risk."  A  siunmary  of  the 
critical  comments  and  DOE  responses 
follow: 

•  Brazil  has  a  uranium  enrichment 
program  run  by  the  Brazifian  Navy  and 
it  would  be  a  "blow  to  nonproliferation 
for  a  United  States  citizen  to  participate 
in  such  a  program." 

DOE  response:  U.S.  firms  or 
Individuals  require  specific 
authorization  under  Part  810  to 
participate  in  enrichment,  reprocessing, 
plutonium  fuel  fabrication,  heax'y  water 
production,  and  large  research/test 
reactor  activities  in  all  foreign  countries, 
whether  or  not  the  country'  is  on  the 
section  810.8  list.  Such  participation  is 
given  the  closest  scrutiny  from  a 
nonproUferation  perspective. 

•  U.S.  citizens  should  not  participate 
in  South  Africa's  nuclear  program  until 
South  Africa  reveals  the  outside 
assistance  it  received  for  its  nuclear 
weapons  program. 

DOE  Responsi:  South  Africa,  now  a 
member  in  good  standing  of  the 
international  nonproliferation 
community,  has  been  very  forthcoming 
in  its  public  disclosures  concerning  its 
abandoned  nuclear  weapons  activities 
and  has  declared  it  die  not  receive 
foreign  assistance.  The  commenter 
offers  no  evidence  to  the  contrary. 

•  The  four  countries  do  not  have 
effective  export  control  svstems. 
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EHDE  response:  Even  assuming  that 
one  or  more  of  the  four  countries  has  an 
export  control  system  less  effective  than 
that  of  the  United  States,  the  kinds  of 
U.S.  technology  that  would  become 
available  to  them  under  general 
authorization  are  technologies  related  to 
a  peaceful  nuclear  power  program. 
Further,  U.S.  firms  supplying  such 
technologies  under  general 
authorization  must  have  a  commitment 
from  the  recipient  not  to  retransfer  the 
technology  to  a  country  on  the  section 
810.8  hst  without  prior  U.S. 
Government  consent.  Moreover,  the 
technologies  most  useful  to  a  would-be 
proUferant — enrichment,  reprocessing, 
plutonium  fuel  fabrication,  heavy  water 
production,  and  large  research/test 
reactor  activities — will  continue  to 
require  specific  authorization  by  the 
Secretary  of  Energy.  Finally,  as 
•adherents  to  the  NPT  and/or  the  Treaty 
of  Tlateloico,  the  four  countries  are 
committed  to  deny  assistance  to  would- 
be  prohferants. 

•  Continuing  to  require  specific 
authorizations  even  for  U.S.  nuclear 
power  reactor-related  assistance  to  these 
countries  \yould  enable  the  United 
States  to  track  their  nuclear  programs. 

DOE  response:  Removal  oi  these 
countries  from  the  list  will  still  permit 
DOE  to  remain  aware  of  their  nuclear 
programs  since  U.S.  firms  and 
individuals  providing  assistance  under 
general  authorization  still  must  report 
such  assistance  to  the  Department. 

•  The  examples  of  Iraq,  North  Korea, 
Iran,  and  Libya  show  that  coimtries 
violate  their  NPT  pledges. 

DOE  response:  m  contrast  to  Iraq, 
North  Korea,  Iran,  and  Libya,  the  four 
countries  being  removed  from  the 
section  810.8  list  have  in  recent  years 
acted  in  a  maimer  that  confirms  their 
nonproliferation  commitments. 

As  for  the  comments  favoring  removal 
of  the  four  coimtries  from  the  section 
810.8  list,  the  following  excerpts 
summarize  their  tenor  and  argiunents. 
The  Department  finds  these  arguments 
largely  persuasive: 

One  commenter  said:  "It  is  important 
to  accord  affirmative  recognition  to 
coimtries  that  take  the  necessary  steps 
to  support  the  world's  non-proliferation 
regime.  It  is  especially  important  now. 
as  the  extension  conference  for  the 
Treaty  on  the  Non-Froliferation  of 
Nuclear  Weapons  NPT  approaches,  to 
provide  concrete  evidence  that  benefits 
do  flow  to  countries  that  accept  full- 
scope  safeguards."  (The  conference  took 
place  in  April  1995.) 

A  second  commenter  said:  "No  reason 
remains  to  treat  (the  four  countries) 
under  Part  810  in  the  same  way  we  treat 
such  terrorist-supporting  and 


demonstrably  untrustworthy  countries 
as  Iraq  and  North  Korea  ...  If  the 
Department  fails  to  (remove  the  four 
countries  from  the  fist),  U.S.  credibihty 
as  a  serious  participant  in  the 
formulation  of  international  nuclear 
nonproliferation  policy  will  be  the 
clearest  loser." 

A  third  commenter  said:  "Failure  to 
implement  the  proposed  rule  will  force 
customers  in  those  countries'  emerging 
markets  to  deal  with  non-U.S.  suppliers 
and  will  deny  the  economic  as  well  as 
the  nonproliferation  policy  benefits  that 
would  accrue  to  the  United  States." 

A  fourth  commenter  said:  "For  the 
world  community  to  understand  that 
the  United  States  backs  up  its 
commitments,  these  countries  must  be 
allowed  to  receive  United  States 
assistance  under  a  DOE  general 
authorization.  Furthermore,  such  action 
wnll  demonstrate  that  the  United  States 
abides  by  Article  IV  of  the  Treaty  on  the 
Non  ProUferation  of  Nuclear  Weapons 
(NPT).  Failure  to  provide  prompt  and 
clear  recognition  to  these  four  countries 
would  only  assist  those  opponents  of 
the  upcoming  NPT  extension  conference 
who  will  argue  that  the  Treaty  is  just  an 
excuse  for  the  nuclear  'haves'  to 
discriminate  against  the  'have  nots'.  .  . 
The  removal  of  these  four  countries 
from  the  Part  810.8(a)  list  is  also  a 
necessary  step  to  enable  U.S.  vendors  to 
compete  more  effectively  in  those 
markets  against  their  European  and 
Asian  competitors." 

A  fifth  commenter  said:  "The 
proposed  rule  would  help  ensure  that 
U.S.  firms  have  an  equal  opportunity  to 
compete  for  business  in  the  civilian 
nuclear  power  industry  in  four  very 
important  overseas  markets.  Three  of 
these  — Argentina,  Brazil,  and  South 
Africa — have  been  identified  as  key 
emerging  markets  under  the  Clinton 
Administration's  National  Export 
Strategy,  and  it  is  widely  anticipated 
that  the  U.S.  will  enter  into  a  &«e-trade 
agreement  with  Chile  in  the  near  future. 
The  proposed  rules  will  bring  U.S. 
export  control  policies  into  line  with  the 
practices  of  other  supplier  nations.  It 
also  will  eliminate  a  substantial 
paperwork  burden  on  U.S.  exporters." 

A  sixth  commenter  said: "  Other 
countries,' such  as  Ukraine,  will  be 
watching  DOE's  actions  to  determine  if 
participation  in  international  forums 
brings  with  it  reciprocal  benefits  .  .  . 
Approval  of  the  proposal  would  also 
send  a  message  to  potential  proliferators 
that  they  will  be  further  marginalized 
from  the  international  community  if 
they  continue  to  act  outside  of  accepted 
nonproliferation  norms." 


List  of  Subjects  in  10  CFR  Part  810 

Foreign  relations.  Nuclear  energy. 
Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington.  D.C.,  August  15, 
1995. 
Kenneth  E.  Baker, 

Acting  Director,  Office  of  Nonproliferation 
and  National  Security. 

For  the  reasons  set  out  in  the 
preamble,  Part  810  of  Title  10  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  810— ASSISTANCE  TO  FOREIGN 
ATOMIC  ENERGY  ACTIVITIES 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Sees.  57, 127, 128, 129, 161,  and 
223,  Atomic  Energy  Act  of  1954,  as  amended 
by  the  Nuclear  Non-Proliferation  Act  of  1978, 
Pub.  L.  95-242,  68  Stat.  932.  948,  950,  958. 
92  Stat.  126,  136,  137,  138,  (42  U.S.Q  2077, 
2156,  2157,  2158,  2201,  2273);  Sec.  104  of  the 
Energy  Reorganization  Act  of  1974,  Pub.  L. 
93-438;  Sec.  301.  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91. 

2.  Section  810.8  paragraph  (a)  is 
revised  to  read  as  follows: 

§810.8    Activities  requiiihg  specific 
autttorization 

•« .       *        *        *        * 

(a)  Engaging  directly  or  indirectly  in 
the  production  of  special  nuclear 
material  in  any  of  the  countries  Usted 
below: 

Aighanistan 

Albania 

Algeria 

Andorra 

Angola 

Armenia 

Azerbaijan 

Bahrain 

Belarus 

Burma  (Myanmar) 

Cambodia 

China,  People's  Republic  of 

Comoros 

Cuba 

Djibouti 

Georgia 

Guyana 

India 

Iran 

Iraq 

Israel 

Kazakhstan 

Korea,  People's  Democratic  Republic  of 

Kuwait 

Kyrgyzstan 

Laos 

Libya 

Mauritania 

Moldova 

Monaco 

Mongolian  People's  Democratic  Republic 

Mozambique 

Niger 

Oman 
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Pakistan 

Qatai 

Russia 

Saudi  Arabia 

Syria 

Tajikistan 

TuiJonenistan 

Ukraine 

United  Arab  Emirates 

Uzbekistan 

Vanuatu 

Vietnam 

Zambia 

21imbabwe 

Countries  may  be  removed  from  or 
added  to  this  list  by  amendments 
published  in  the  Fedo^l  Register. 

***** 

(FR  Doc.  95-20553  Filed  8-17-95;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Changes  to  Certain  Priority  Mail  Rates 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Dome^c  Mail  Manual  RlOO.10.0  to 
reflect  changes  to  certain  rates  for 
Priority  Mail  that  were  reconunended  by 
the  Postal  Rate  Commission  on  June  7, 
1995,  and  adopted  by  the  Governors  of 
the  Postal  Service. 
EFFECTIVE  DATE:  Sunday,  August  27, 
1995, 12:01  a.m. 

FOR  FURTHER  iNFORMATiON  CONTACT:  Leo 
F.  Raymond.  (202)  268-5199. 
SUPPLEMENTARY  iNFORMATiON:  On  March 
8, 1994,  pursuant  to  39  U.S.C.  3622,  the 
Postal  Service  filed  a  request  with  the 
Postal  Rate  Commission  for  a 


recommended  decision  on  increased 
fees  and  postage  rates  for  its  domestic 
mail  services;  the  docket  number  for 
that  filing  was  R94-1.  The  Postal  Rate 
Conunission  issued  an  Opinion  and 
Recommended  Decision  on  November 
30, 1994,  which  the  Governors  of  the 
Postal  Service  on  December  12, 1994. 
allowed  to  take  effect  under  protest  and 
directed  to  be  implemented  on  January 
1. 1995.  as  publi^ed  in  the  Federal 
Register  on  December  16, 1994  (59  FR 
65133-65203). 

Subsequently,  the  Postal  Service  filed 
a  request  for  reconsideration  that, 
among  other  matters,  sought 
reconsideration  of  the  rates  for  Priority 
Mail  that  had  been  recommended  by  (he 
Postal  Rate  Commission  and  adopted 
and  implemented  by  the  Postal  Service. 
After  reconsidering  the  record  of  Docket 
No.  R94-1,  the  Postal  Rate  Commission 
issued  an  Opinion  and  Further 
Recommended  Decision  on  June  7, 
1995,  that  recommended  changes  in 
certain  of  the  Priority  Mail  rates 
contained  in  the  Commission's 
November  30, 1994.  recommended 
decision.  On  July  31, 1995.  the 
Governors  of  the  Postal  Service  accepted 
the  Postal  Rate  Commission's  further 
recommended  decision  and  its  revised 
Priority  Mail  rates  and  set  the  date  for 
the  implementation  of  these  revised 
rates  as  Sunday,  August  27, 1995,  at 
12:01  a.m. 

Pursuant  to  that  action,  the  Postal 
Service  hereby  notifies  its  customers  of 
the  changes  in  Domestic  Mail  Manual 
RIOO.10.0,  detailed  below,  that  are 
necessary  to  implement  the  revised 
rates.  Only  certain  rates  for  single-piece 
Priority  Mail  and  Presorted  Priority  Mail 
are  changed  as  follows  (all  other  Priority 


Mail  rates  revised  effective  January  1, 
1995,  remain  unchanged): 

(1)  For  local,  1,  2.  and  3  zones,  10 
pounds:  the  single-piece  rate  changes 
from  $7.85  to  $7.80;  the  Presorted  rate 
changes  from  $7.74  to  $7.69. 

(2)  For  zone  4.  7  pounds  to  70 
pounds:  the  single-piece  rates  change 
from  $7.80  through  $49.00  to  $7.50 
through  $47.65,  respectively;  the 
Presorted  rates  change  from  $7.69 
through  $48.89  to  $7.39  through  $47.54, 
respectively. 

(3)  For  zone  5,  8  pounds  through  14 
pounds:  the  single-piece  rates  change 
from  $9.05  through  $13.65  to  $9.00 
through  $13.60,  respectively;  the 
Presorted  rates  change  from  $8,94 
through  $13.54  to  $8.89  through  $13.49, 
respectively. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follovra: 

Authority:  5  U.S.C  552(a);  39  U.S.C.  101, 
401,  403.  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Revise  the  following  units  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

RlOO  Ffrst-Class  Mail 


lao    PRIORITY  MAIL 


Exhibit  I0.0a  Single-Piece  Priority  Mail  Rates 


WeigtTt  not  exceeding  (pounds) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 


Zone 


Local, 

1.2, 

and3 


■ft" 


rr- 


$3.00 
3.00 
4.00 
5.00 
6.00 
6.35 
6.65 
6.95 
7.40 
7.80 
825 
8.70 
9.10 
9.55 
10.00 
10.40 
10.85 


$3.00 

3.00 

4.00 

5.00 

6.00 

6.90 

7.50 

8.00 

8.60 

9.30 

9.90 

10.55 

11.20 

11.85 

12.45 

13.15 

13.75 


$3.00 

3.00 

4.00 

5.00 

6.00 

7.10 

8.10 

9.00 

9.80 

10.55 

11.35 

12.10 

12.80 

13.60 

14.35 

15.05 

15.80 


$3.00 

3.00 

4.00 

5.00 

6.00 

7.20 

8.40 

9.50 

10.60 

11.40 

12.20 

13.00 

13.80 

14.55 

15.35 

16.15 

16.95 


$3.00 

3.00 

4.00 

5.00 

6.00 

7.80 

9.20 

10.40 

11.30 

12.15 

13.00 

13.90 

14.75 

15.60 

16.50 

17.35 

18.20 


$3.00 

3.00 

4.00 

5.00 

6.00 

8.00 

9.80 

11.60 

13.00 

14.05 

15.10 

16.15 

17.20 

1825 

19.30 

20.35 

21.40 
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Exhibit  10.0a  Single-Piece  Priority  Mail  Rates— Continued 


Weight  not  exceeding  (pounds) 


18.. 
19.. 

20  .. 

21  .. 

22  .. 
23.. 

24  .. 

25  .. 
26.. 
27  .. 
28.. 

29  „ 

30  .. 

31  .. 

32  ., 
33.. 

34  .. 

35  . 
36.. 
37.. 
38  . 
39. 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 
48. 

49  . 

50  . 

51  . 

52  . 
53. 

54  . 

55  . 

56  . 

57  . 
58. 
59. 
60. 

61  . 

62  . 
63. 
64  . 
65 
66 
67 
68 
69 
70 


Zone 


Local. 
1,2. 
ajnd3 


11.30 

11.70 

12.15 

12.60 

13.00 

13.45 

13.85 

14.30 

14.75 

15.15 

15.60 

16.05 

16.45 

16.90 

17.35 

17.75 

18.20 

18.60 

19.05 

19.50 

19.90 

20.35 

20.80 

2150 

21.65 

22.10 

22.50 

22.95 

23.35 

23.80 

24.25 

24.65 

25.10 

25.55 

25.95 

26.40 

26.85 

27.25 

27.70 

28.10 

28.55 

29.00 

29.40 

29.85 

30.30 

30.70 

31.15 

31.60 

32.00 

32.45 

32.90 

33.30 

33.75 


14.35 

15.05 

15.65 

16.35 

16.95 

17.55 

18.25 

18.85 

19.50 

20.15 

20.80 

21.40 

22.10 

22.70 

23.40 

24.00 

24.60 

25.30 

25.90 

26.55 

27.20 

27.80 

28.45 

29.10 

29.75 

30.35 

31.05 

31.65 

32.35 

32.95 

33.55 

34.25 

34.85 

35.50 

36.15 

36.80 

37.40 

38.05 

38.70 

39.35 

40.00 

40.60 

41.30 

41.90 

42.50 

43.20 

43.80 

44.45 

45.10 

45.75 

46.35 

47.05 

47.65 


16.50 

17.25 

17.95 

18.70 

19.40 

20.15 

20.85 

21.60 

22.30 

23.00 

23.75 

24.45 

25.20 

25.90 

26.65 

27.35 

28.10 

28.80 

29.55 

30.25 

31.00 

31.70 

32.40 

33.13 

33.85 

34.60 

35.30 

36.05 

36.75 

37.50 

38.20 

38.95 

39.65 

40.35 

41.10 

41.80 

42.55 

43.25 

44.00 

44.70 

45.45 

46.15 

46.90 

47.60 

48.35 

49.05 

49.75 

50.50 

51.20 

51.95 

52.65 

53.40 

54.10 


17.75 

18.55 

19.30 

20.10 

20.90 

21.70 

22.50 

23.25 

24.05 

24.85 

25.65 

26.45 

27.20 

28.00 

28.80 

29.60 

30.40 

31.20 

31.95 

32.75 

33.55 

34.35 

35.15 

35.90 

36.70 

37.50 

38.30 

39.10 

39.85 

40.65 

41.45 

42.25 

43.05 

43.85 

44.60 

45.40 

46.20 

47.00 

47.80 

48.55 

49.35 

50.15 

50.95 

51.75 

52.50 

53.30 

54.10 

54.90 

55.70 

56.50 

57.25 

58.05 

58.86 


19.05 

19.95 

20.80 

21.65 

22.55 

23.40 

24.25 

25.15 

26.00 

26.85 

27.70 

28.60 

29.45 

30.30 

31.20 

32.05 

32.90 

33.75 

34.65 

35.50 

36.35 

37.25 

38.10 

38.95 

39.85 

40.70 

41.55 

42.40 

43.30 

44.15 

45.00 

45.90 

46.75 

47.60 

48.50 

49.35 

5020 

51.05 

51.95 

52.80 

53.65 

54.55 

55.40 

56.25 

57.10 

58.00 

58.85 

59.70 

60.60 

61.45 

62.30 

6320 

64.05 


22.45 

23.50 

24.55 

25.60 

26.65 

27.70 

28.75 

29.85 

30.90 

31.95 

33.00 

34.05 

35.10 

36.15 

37.20 

38.25 

39.30 

40.35 

41.40 

42.45 

43.50 

44.55 

45.60 

46.65 

47.70 

48.80 

49.85 

50.90 

51.95 

53.00 

54.05 

55.10 

56.15 

57.20 

58.25 

59.30 

60.35 

61.40 

62.45 

63.50 

64.56 

65.60 

66.65 

67.75 

68.80 

69.85 

70.90 

71.95 

73.00 

74.05 

75.10 

76.15 

7720 


1 .  The  2-pound  rate  is  charged  for  matter  sent  in  a  flat  rate  envelope  provided  by  the  USPS. 

2.  Add  $4.95  for  each  pickup  stop. 

3.  Pieces  presented  In  mailings  of  at  least  300  pieces  and  meeting  applicable  USPS  standards  for  Presorted  Priority  Mail  receive  a  discount  of 
$0.11  per  piece  (see  Exhibit  10.0b). 

4.  Parcels  weighing  less  than  1 5  pounds  but  measuring  more  ttian  84  inches  in  length  and  girth  combined  are  ctiarged  a  minimum  rate  equal 
to  that  for  a  15-pound  parcel  for  the  zone  to  which  addressed. 


Exhibit  10.0b  Presorted  Priority  Mail  Rates 

Weight  not  exceeding  (pounds) 

Zone 

local. 
1.2. 
and3 

4 

5 

6 

7 

8 

1 

\ 

$2.89 

$2.89 

$2.89 

$2.89 

$2.89 

2.89 
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Exhibit  lO.Ob  Presorted  Priority  Mail  Rates— Continued 


Weight  not  exceeding  (pounds) 


ii: 


4   '" 
5-*.. 
6  _-.. 

7 
8 

9U. 

iO|T 
nil, 

12!i 

13- 

14  _. 

15- 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 


Zone 


Local. 

1.2. 

and3 


2.89 

3.89 

4.89 

5.89 

624 

6.54 

6.84 

729 

7.69 

8.14 

8.59 

8.99 

9.44 

9.89 

1029 

10.74 

11.19 

11.59 

12.04 

12.49 

12.89 

13.34 

13.74 

14.19 

14.64 

15.04 

15.49 

15.94 

16.34 

16.79 

1724 

17.64 

18.09 

18.49 

18.94 

19:39 

19.79 

2024 

20.69 

21.09 

21.54 

21.99 

22.39 

22.84 

2324 

23.69 

24.14 

24.54 

24.99 

25.44 

25.84 

2629 

26.74 

27.14 

27.59 

27.99 

28.44 

28.89 

29.29 

29.74 

30.19 

30.59 

31.04 

31.49 

31.89 

32.34 

32.79 

33.19 


2.89 

3.89 

4.89 

5.89 

6.79 

7.39 

7.89 

8.49 

9.19 

9.79 

10.44 

11.09 

11.74 

12.34 

13.04 

13.64 

1424 

14.94 

15.54 

1624 

16.84 

17.44 

18.14 

18.74 

19.39 

20.04 

20.69 

2129 

21.99 

22.59 

2329 

23.89 

24.49 

25.19 

25.79 

26.44 

27.09 

27.69 

28.34 

28.99 

29.64 

3024 

30.94 

31.54 

32.24 

32.64 

33.44 

34.14 

34.74 

35.39 

36.04 

36.69 

37.29 

37.94 

38.59 

39.24 

39.89 

40.49 

41.19 

41.79 

42.39 

43.09 

43.69 

44.34 

44.99 

45.64 

46.24 

46.94 


2.89 

3.89 

4.89 

5.89 

6.99 

7.99 

8.89 

9.69 

10.44 

11.24 

11.99 

12.69 

13.49 

14.24 

14.94 

15.69 

16.39 

17.14 

17.84 

18.59 

19.29 

20.04 

20.74 

21.49 

22.19 

22.89 

23.64 

24.34 

25.09 

25.79 

26.54 

27.24 

27.99 

28.69 

29.44 

30.14 

30.89 

31.59 

3229 

33.04 

33.74 

34.49 

35.19 

35.94 

36.64 

37.39 

38.09 

^.84 

39.54 

40.24 

40.99 

41.69 

42.44 

43.14 

43.89 

44.59 

45.34 

46.04 

46.79 

47.49 

48.24 

48.94 

49.64 

50.39 

51.09 

51.84 

52.54 

5329 


2.89 
3.89 
4.89 
5.89 
7.09 
8.29 
9.39 
10.49 
11.29 
12.09 
12.89 
13.69 
14.44 
15.24 
16.04 
16.84 
17.64 
18.44 
19.19 
19.99 
20.79 
21.59 
22.39 
23.14 
23.94 
24.74 
25.54 
26.34 
27.09 
27.89 
28.69 
29.49 
3029 
31.09 
31.84 
32.64 
33.44 
34.24 
35.04 
35.79 
36.59 
37.39 
38.19 
38.99 
39.74 
40.54 
41.34 
42.14 
42.94 
43.74 
44.49 
45.29 
46.09 
46.89 
47.69 
48.44 
49.24 
50.04 
50.84 
51.64 
52.39 
53.19 
53.99 
54.79 
55.59 
56.39 
57.14 
57.94 


2.89 
3.89 
4.89 
5.89 
7.69 
9.09 
1029 
11.19 
12.04 
12.89 
13.79 
14.64 
15.49 
16.39 
1724 
18.09 
18.94 
19.84 
20.69 
21.54 
22.44 
2329 
24.14 
25.04 
25.89 
26.74 
27.59 
28.49 
2934 
30.19 
31.09 
31.94 
32.79 
33.64 
34.54 
35.39 
3624 
37.14 
37.99 
38.84 
39.74 
40.59 
41.44 
42.29 
43.19 
44.04 
44.89 
45.79 
46.64 
47.49 
48.39 
4924 
50.09 
50.94 
51.84 
52.69 
53.54 
54.44 
55.29 
56.14 
56.99 
57.89 
58.74 
59.59 
60.49 
61.34 
62.19 
63.09 


2.89 
3.89 
4.89 
5.89 
7.89 
9.69 
11.49 
12.89 
13.94 
14.99 
16.04 
17.09 
18.14 
19.19 
2024 
2129 
22.34 
23.39 
24.44 
25.49 
26.54 
27.59 
28.64 
29.74 
30.79 
31.84 
32.89 
33.94 
34.99 
36.04 
37.09 
38.14 
39.19 
4024 
4129 
42.34 
43.39 
44.44 
45.49 
46.54 
47.59 
48.69 
49.74 
50.79 
51.84 
52.89 
53.94 
54.99 
56.04 
57.09 
58.14 
59.19 
6024 
61.29 
62.34 
63.39 
64.44 
65.49 
66.54 
67.64 
68.69 
69.74 
70.79 
71.84 
72.89 
73.94 
74.99 
76.04 
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Weight  not  exceeding  (pounds) 

Zone 

Local, 

1.2. 
and  3 

4 

5 

6 

7 

8 

70 - 

33.64 

47.54 

53.99 

58.74 

63.94 

77.09 

Notes  1 ,  2,  and  4  from  Domestic  Mail  Manual  Exhibit  10.0a  apply  to  these  rates  as  well. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Eegister  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  95-20459  Filed  8-17-95;  8:45  am) 

BILUNQ  COOE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPait52 
PN48-1-6761a;  FRL-S266-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  On  October  25, 1994,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  submitted  a 
Federally  Enforceable  State  Operating 
Permit  Program  (FESOP)  regulation  and 
an  Enhanced  New  Source  Review  (NSR) 
regulation  as  requested  revisions  to  the 
State  Implementation  Plan  (SIP).  USEPA 
made  a  completeness  finding  in  a  letter 
dated  November  25,  1994.  In  this  rule 
USEPA  approves  Indiana's  FESOP 
regulation,  as  a  SIP  revision,  because  the 
regulation  provides  an  acceptable 
mechanism  for  establishing  federally 
enforceable  State  operating  permits  for 
the  purpose  of  creating  federally 
enforceable  limitations  on  the  potential 
to  emit  of  certain  pollutants  regulated 
under  the  Clean  Air  Act  (Act).  This 
program  allows  a  nimiber  of  small 
sources  to  be  exempt  from  further 
operating  permit  review  otherwise 
required  by  the  Act.  In  this  action, 
USEPA  also  approves  Indiana's 
Enhanced  NSR  regulation.  Sources 
subject  to  the  State  construction  permit 
rule  will  have  the  opportunity  to  satisfy 
its  State  operating  permit  requirements 
by  opting  into  this  preconstruction  rule. 
In  the  proposed  rules  section  of  this 


Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  these  requested  SIP 
revisions.  If  adverse  comments  are 
received  on  this  direct  final  rule, 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
a  final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  Unless  this  final  rule  is 
withdrawn,  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  final  rule  is  effective 
October  17, 1995  unless  adverse  or 
critical  comments  are  received  by 
September  18, 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  can  be  mailed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard  (AR-18J), 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AR-18J),  Chicago,  Illinois 
60604. 

A  copy  of  this  SIP  revision  is  also 
available  at  the  following  location: 
Office  of  Air  and  Radiation,  Docket  and 
Information  Center  (Air  Docket  6102), 
room  M1500,  USEPA,  401  M  Street, 
S.W.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  USEPA  (AR-18J).  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3189. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Once  approved  by  USEPA  as  a  SIP 
revision,  the  Indiana  FESOP  program 
will  be  a  major  mechanism  in  limiting 
potential  to  emit  for  sources  to  remain 
below  the  applicability  threshold  for  the 
operating  permits  program  of  title  V  of 
the  Act.  Similarly,  once  approved  as  a 
SIP  revision,  the  Indiana  Enhanced  NSR 
regulation  will  allow  the  State  to 


integrate  the  NSR  preconstruction 
permit  process  with  the  title  V  permit 
modification  process.  The  Federal  title 

V  State  operating  permit  program 
regulation  is  codified  in  40  CFR  part  70 
and  the  State  of  Indiana's  title  V 
program  is  codified  in  Title  326  of  the 
Indiana  Administrative  Code  (326  LAC) 
2-7.  Without  some  mechanism  in  State 
law  to  issue  FESOPs  to  small  sources 
and  thereby  exempt  them  from  title  V 
review,  the  title  V  program  would 
encompass  a  large  niunber  of  small 
sources  and  could  be  a  resource  burden 
on  both  the  State  and  the  smaller  title 

V  soiu-ces.  The  USEPA  approval  of  these 
State  mechanisms  to  establish  federally 
enforceable  limits  on  sources'  potential 
to  emit  below  the  title  V  threshold  and 
to  establish  an  integrated  NSR  and  title 

V  permitting  process  will  enable 
Indiana  and  Indiana  sources  to  reduce 
resource  burdens. 

n.  USEPA's  Review  and  Findings 

A.  Analysis  of  State  Submittal 

1.  Federally  Enforceable  State  Operating 
Permit  Program 

Prior  to  the  Act  Amendments  of  1990, 
States  were  not  required  to  have  a 
distinct  operating  permit  program  under 
the  Act.  In  a  June  28, 1989  final  rule, 
however,  USEPA  promulgated  five 
criteria  for  approving  a  State  operating 
permit  program  for  the  purpose  of 
issuing  FESOPs  limiting  criteria 
pollutants  as  part  of  the  SIP.  See  54  FR 
27274,  27282.  Since  operating  permits 
are  issued  pursuant  to  a  program 
approved  by  USEPA,  these  permits  will 
also  be  enforceable  by  citizens  pursuant 
to  section  304  of  the  Act.  On  November 
3, 1993,  the  USEPA  announced  in  a 
guidance  document  entitled, 
"Approaches  to  Creating  Federally 
Enforceable  Emissions  Limits,"  signed 
by  John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards,  that 
this  mechanism  could  be  extended  to 
create  federally  enforceable  limits  for 
emissions  of  hazardous  air  pollutants 
(HAP)  if  the  program  were  approved 
pursuant  to  section  112(1)  of  the  Act. 
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a.  Approval  Criteria 

The  following  discussion  compares 
the  Indiana  regulations  and  procedures 
governing  the  State's  FESOP  program 
with  the  five  criteria  of  the  June  28, 
1989,  final  rule. 

i.  First  Criterion 

"The  state  operating  permit  program 
(i.e.,  the  regulations  or  other 
administrative  framework  describing 
how  such  permits  are  issued)  is 
submitted  and  approved  by  EPA  into 
the  SIP." 

On  October  25,  1994,  Indiana 
submitted  the  regulations  and 
administrative  framework  for  the  FESOP 
regulation,  326  lAC  2-8,  as  a  revision  to 
its  SIP.  The  USEPA's  approval  of  this 
submittal  satisfies  the  first  criterion. 

a.  Second  Criterion 

"The  SIP  imposes  a  legal  obligation 
that  operating  permit  holders  adhere  to 
the  terms  and  limitations  of  such 
permits  (or  subsequent  revisions  of  the 
permit  made  in  accordance  with  the 
approved  operating  permit  program) 
and  provides  that  permits  which  do  not 
conform  to  the  operating  permit 
program  requirements  and  the 
requirements  of  EPA's  underlying 
regulations  may  be  deemed  not 
'federally  enforceable'  by  USEPA." 

The  following  provisions  satisfy  the 
second  criterion  for  Indiana's  FESOP 
program.  326  lAC  2-8-2  states  that  until 
the  Commissioner  of  IDEM  has  issued  a 
FESOP  for  a  source,  a  source  is  subject 
to  all  applicable  requirements  of  326 
lAC  2-7  (326  lAC  2-7-3  states  "no  Part 
70  source  may  operate  after  the  time 
that  it  is  required  to  submit  a  timely  and 
complete  application  except  in 
compliance  with  a  Part  70  permit  issued 
imder  this  rule").  For  sources  that  have 
a  FESOP  permit,  326  lAC  2-8-5(b) 
states  "the  commissioner  may  issue  a 
compliance  order  to  any  source  upon 
discovery  that  an  issued  permit  is  in 
nonconformance  with  an  applicable 
requirement.  The  order  may  require 
immediate  compliance  or  contain  a 
schedule  for  expeditious  compliance 
writh  the  applicable  requirement."  Also, 
326  lAC  2-8-6(b)  states  that  "all  terms 
and  conditions  in  a  FESOP,  including 
any  provisions  designed  to  limit  a 
source's  potential  to  emit,  are 
enforceable  by  the  U.S.  EPA  and 
citizens  imder  the  Act."  326  lAC  2-8- 
6(a)  states  "the  commissioner  may  not 
issue  a  FESOP  that  waives,  or  makes 
less  stringent,  any  limitation  or 
requirement  contained  in  or  issued 
imder  the  state  implementation  plan 
(SIP)  or  requirements  that  are  otherwise 
federally  enforceable  under  the  Act. 


Permits  that  do  not  conform  to  the 
requirements  of  this  rule  and  the 
requirements  of  U.S.  EPA's  underlying 
regulations  may  be  deemed  by  the  U.S. 
EPA  not  federally  enforceable." 

Such  a  determination  vdll  (1)  be  done 
according  to  appropriate  procedures, 
and  (2)  be  based  upon  the  permit, 
permit  approval  procedures  or  permit 
requirements  which  do  not  conform 
with  the  operating  permit  program 
requirements  and  the  requirements  of 
USEPA's  underlying  regulations. 
USEPA  will  make  a  determination  that 
a  FESOP  permit  is  not  federally 
enforceable  in  the  form  of  a  letter  to  the 
State.  Although  USEPA  is  authorized  to 
deem  permit  conditions  not  federally 
enforceable  at  any  later  date,  USEPA 
will  strive  to  determine  Federal 
enforceability  during  Indiana's  public 
comment  period.  The  procedures  for 
such  a  determination  will  be  specified 
in  a  letter  from  IDEM  to  USEPA  to  be 
developed  before  the  effective  date  of 
this  action. 

jjj.  Third  Criterion 

"The  State  operating  permit  program 
requires  that  all  emissions,  limitations, 
controls  and  other  requirements 
imposed  by  such  permits,  will  be  at 
least  as  stringent  as  any  other  appUcable 
limitation  or  requirement  contained  in 
the  SIP  or  enforceable  imder  the  SIP, 
and  that  the  program  may  not  issue 
permits  that  waive,  or  make  less 
stringent,  any  limitation  or  requirement 
contained  in  or  issued  pursuant  to  the 
SIP,  or  that  are  otherwise  'federally 
enforceable'  (e.g.,  standards  established 
under  Sections  111  and  112  of  the 
Act)." 

326  lAC  2-8-4(1)  requires  FESOP 
permits  to  contain  emission  limitations 
and  standards  that  assure  compliance 
with  all  applicable  requirements  at  the 
time  of  FESOP  issuance.  This  language, 
in  addition  to  the  above-mentioned 
language  of  326  lAC  2-8-6(a),  satisfies 
the  third  criterion  for  the  Indiana 
FESOP  program. 

jV.  Fourth  Criterion 

"The  limitations,  controls,  and 
requirements  in  the  operating  permits 
eire  permanent,  quantifiable  and 
otherwise  enforceable  as  a  practical 
matter." 

The  USEPA  has  reviewed  the  Indiana 
FESOP  program  and  is  satisfied  that  it 
requires  the  State  to  issue  permits 
which  meet  the  requirements  of  this 
provision.  While  the  permits  do  expire, 
the  conditions  they  impose  must  be 
complied  with  during  the  entire  term  of 
the  permit.  In  addition,  326  lAC  2-8-9 
states  that  a  FESOP  expiration 
terminates  the  source's  right  to  operate 


unless  a  timely  and  complete  renewal 
application  has  been  submitted 
consistent  with  requirements  of  the 
FESOP  regulation. 

V.  Fifth  Criterion 

"The  permits  are  issued  subject  to 
public  participation."  This  means  that 
the  State  agrees,  as  a  part  of  its  program, 
to  provide  USEPA  and  the  public  with 
timely  notice  of  the  proposed  issuance 
of  such  permits,  and  to  provide  USEPA, 
on  a  timely  basis,  with  a  copy  of  each 
proposed  (or  draft)  and  final  permit 
intended  to  be  federally  enforceable. 

The  Indiana  FESOP  program  requires 
public  notice  in  326  lAC  2-8-13.  Prior 
to  the  issuance  of  any  FESOP.  326  lAC 
2-8-13(c)  requires  the  State  to  notify  the 
pubhc  of  the  draft  permit  by  publishing, 
in  at  least  1  newspaper  of  general 
circulation,  a  notification  of  the  receipt 
of  the  permit  application,  the  State's 
draft  approval  of  the  permit  application, 
a  notification  of  a  public  comment 
period  at  least  30  days  in  duration,  a 
notification  to  the  public  of  the 
opportunity  for  a  public  hearing,  and  a 
notification  that  a  copy  of  the 
appUcation  and  the  State's  analysis  are 
available  for  inspection  in  a  public 
building  in  the  area  where  the  source  is 
located.  326  lAC  2-8-7(a)  requires  that 
USEPA  receives  a  copy  of  the  draft 
FESOP  and  any  notice  required.  These 
notice  requirements  satisfy  the  fifth 
criterion  for  the  Indiana  FESOP 
program. 

b.  Hazardous  Air  Pollutants 

The  June  28, 1989,  final  rule 
addresses  only  SIP  programs  to  control 
criteria  pollutants.  Federally  enforceable 
limits  on  criteria  pollutants  (i.e.,  volatile 
organic  compounds  or  particulate 
matter)  may  have  the  incidental  effect  of 
limiting  certain  HAPs  listed  pursuant  to 
section  112(b)  of  the  Act.  This  situation 
would  occur  when  a  pollutant  classified 
as  a  HAP  is  also  classified  as  a  criteria 
pollutant.  As  a  legal  matter,  no 
additional  program  approval  by  USEPA 
is  required  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  for  this 
purpose. 

Since  USEPA's  June  28.  1989.  final 
rule  does  not  establish  approval  criteria 
for  FESOP  programs  to  limit  HAP 
emissions,  another  mechanism  must  be 
used  to  approve  FESOP  programs  for  the 
purpose  of  creating  federally 
enforceable  limits  on  HAP  emissions. 
The  November  3,  1993,  guidance 
document  entitled  "Approaches  to 
Creating  Federally  Enforceable 
Emissions  Limits"  indicates  that  a 
FESOP  program  could  be  extended  to 
create  federally  enforceable  limits  for 
emissions  of  HAPs  if  the  program  were 
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approved  pursuant  to  section  112(1)  of 
the  Act.  Therefore,  USEPA  is  approving 
Indiana's  FESOP  program  under  section 
112(1)  of  the  Act  for  the  piuposes  of 
creating  federally  enforceable 
limitations  on  the  potential  to  emit 
HAPs. 

The  USEPA's  June  28, 1989,  final  rule 
does  not  address  HAPs  because  it  was 
written  prior  to  the  1990  amendments  to 
section  112  and  not  because  it 
establishes  requirements  unique  to 
criteria  pollutants.  As  a  result,  USEPA 
has  determined  that  the  five  approval 
criteria  for  approving  FESOP  programs 
into  the  SIP,  as  specified  in  the  June  28, 
1989,  final  rule  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  Hence,  the  five 
criteria  are  appUcable  to  State  operating 
permit  program  approvals  under  section 
112(1).  The  USEPA  is  approving  this 
program  imder  section  112(1)  as  meeting 
the  criteria  (articulated  in  the  previous 
paragraphs)  of  the  June  28, 1989,  final 
rule  for  State  operating  permit  programs 
to  establish  federally  enforceable  limits 
on  potential  to  emit. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989,  final  rule  a  State 
operating  permit  program  must  meet  the 
statutory  criteria  for  approval  imder 
section  112(1)(5).  Section  112(1)  allows 
USEPA  to  approve  a  program  only  if  it 
(1)  contains  adequate  authority  to  assiu« 
compliance  with  any  section  112 
standards  or  requirements,  (2)  provides 
for  adequate  resources,  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements,  and,  (4)  is  otherwise 
Ukely  to  satisfy  the  objectives  of  the  Act. 

The  USEPA  plans  to  codify  the 
approval  criteria  for  programs  limiting 
potential  to  emit  of  HAPs  (under  section 
112(1))  in  40  CFR  part  63,  Subpart  E. 
The  USEPA  currently  anticipates  that 
these  criteria,  as  they  apply  to  FESOPs, 
will  mirror  those  set  forth  in  the  June 
28, 1989,  final  rule  with  the  addition 
that  the  State's  authority  must  extend  to 
HAPs  instead  of  or  in  addition  to 
criteria  pollutants.  The  USEPA 
currently  anticipates  that  FESOPs  that 
are  approved  pursuant  to  section  112(1) 
prior  to  the  Subpart  E  revisions  will 
have  had  to  meet  these  criteria,  and 
hence,  will  not  be  subject  to  any  further 
approval  action. 

The  USEPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E. 
Accordingly,  USEPA  is  approving 
Indiana's  FESOP  program  now  so  as  to 
enable  Indiana  to  begin  issuing  federally 
enforceable  permits  as  soon  as  possible. 
The  following  discussion  compares  the 


Indiana  regulations  and  procedures 
governing  the  State's  FESOP  program 
with  criteria  Usted  in  section  112(1)(5). 

i.  Indiana's  FESOP  program  contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standards  or 
requirements.  326  lAC  2-8-4(1)  requires 
FESOP  permits  to  contain  emission 
limitations  and  standards  that  assure 
compliance  with  all  applicable 
requirements  at  the  time  of  FESOP 
issuance.  Also,  326  lAC  2-8-€{b)  states 
that  "all  terms  and  conditions  in  a 
FESOP,  including  any  provisions 
designed  to  limit  a  source's  potential  to 
emit,  are  enforceable  by  the  U.S.  EPA 
and  citizens  under  the  Act."  326  lAC  2- 
8-6(a)  states  "the  commissioner  may  not 
issue  a  FESOP  that  waives,  or  makes 
less  stringent,  any  limitation  or 
requirement  contained  in  or  issued 
under  the  state  implementation  plan 
(SIP)  or  requirements  that  are  othenvise 
federally  enforceable  under  the  Act. 
Permits  that  do  not  conform  to  the 
requirements  of  this  ride  and  the 
requirements  of  U.S.  EPA's  underlying 
regulations  may  be  deemed  by  the  U.S. 
EPA  not  federally  enforceable." 

ii.  326  lAC  2-8-16  requires  fees  to  be 
collected  from  FESOP  sources.  The 
State  believes  thatt  sufficient  resources 
will  be  available  to  administer  FESOP 
permits  for  those  who  request  and 
qualify.  The  USEPA  believes  this  fee 
mechanism  will  be  sufficient  to  provide 
for  adequate  resources  to  implement 
this  program,  and  will  monitor  the 
State's  implementation  of  the  program 
to  assiue  that  adequate  resources 
continue  to  be  available.  Please  refer  to 
the  technical  support  document, 
included  with  the  docket  of  this  notice, 
for  more  information  regarding 
Indiana's  FESOP  resources. 

iii.  Indiana's  FESOP  program  also 
meets  the  requirement  for  an 
expeditious  schedule  for  assuring 
compliance.  Nothing  in  this  program 
would  allow  a  source  to  avoid  or  delay 
compliance  with  the  Federal 
requirement  if  it  fails  to  obtain  the 
appropriate  federally  enforceable  limit 
by  the  relevant  deadfine. 

iv.  Finally,  Indiana's  FESOP  program 
is  consistent  vdth  the  objectives  of  the 
section  112  program  since  its  purpose  is 
to  enable  sources  to  obtain  federally 
enforceable  limits  on  potential  to  emit. 
The  USEPA  believes  this  purpose  is 
consistent  with  the  overall  intent  of 
section  112. 

In  this  rule,  USEPA  has  stated  that  the 
Indiana  FESOP  program  meets  the  five 
criteria  required  for  Federal 
approvability  under  the  Jime  28, 1989, 
fiinal  rule.  By  approving  the  Indiana 
FESOP  program,  USEPA  recognizes  the 
program  as  a  federally  enforceable 


method  of  limiting  potential  to  emit 
criteria  pollutants.  The  USEPA  is 
approving  Indiana's  FESOP  program  for 
the  purpose  of  limiting  potential  to  emit 
of  HAPs,  in  addition  to  criteria 
pollutants. 

c.  Conclusion 

After  consideration  of  the  material 
submitted  by  the  State  of  Indiana, 
USEPA  has  determined  that  the  Indiana 
FESOP  Program  satisfies  the  criteria 
needed  to  establish  Federal 
enforceability  of  State  operating 
permits,  published  in  the  final  rule  on 
June  28.  1989  (54  FR  27274)  and  Section 
112(1)  of  the  Act.  The  USEPA  approves 
the  incorporation  of  this  program  into 
the  SIP  for  the  purpose  of  issuing 
federally  enforceable  operating  permits. 
Therefore,  emissions  limitations  and 
other  provisions  contained  in  operating 
permits  issued  by  the  State  in 
accordance  with  the  applicable  Indiana 
SIP  provisions,  approved  herevdth, 
shall  be  federally  enforceable  by 
USEPA,  and  by  any  person  in  the  same 
manner  as  other  requirements  of  the 
SIP. 

2.  Enhanced  New  Source  Review 

40  CFR  part  70  gives  State  permitting 
authorities  the  option  of  integrating 
requirements  determined  during 
preconstruction  permit  review  (NSR) 
with  those  required  imder  title  V.  See  40 
CFR  70.7(d)(l)(v)  and  57  FR  32259  (July 
21, 1992).  If  an  NSR  process  is 
integrated  with  the  procedural  and 
compliance-related  requirements  of  40 
CFR  70.6.  70.7,  and  70.8,  an  existing 
title  V  permit  can  be  revised  through  the 
administrative  amendment  process 
described  in  40  CFR  70.7(d).  Indiana  has 
included  the  "Enhanced  NSR" 
regulation  (326  lAC  2-1-3.2)  in  its  SIP 
submittal  for  the  purpose  of  providing 
title  V  and  NSR  sources  an  integrated 
permit  review  process.  This  regulation 
is  also  available  to  integrate  NSR  and 
FESOP  requirements. 

The  following  is  a  comparison  of  the 
Indiana  Enhanced  NSR  regulation  to  the 
procedural  and  compliance-related 
requirements  of  40  CFR  70.6,  70.7,  and 
70.8. 

a.  Permit  Applications 

326  lAC  2-l-3.2(a)  allows  anyone 
required  to  obtain  a  construction  permit 
to  elect  to  be  subject  to  the  Enhanced 
NSR  regulations  for  the  purpose  of 
integrating  their  NSR  requirements  with 
their  title  V  or  FESOP  requirements.  326 
lAC  2-l-3.2(b)  states  that  sources  must 
meet  the  permit  application 
requirements  of  326  lAC  2-7-4  (title  V) 
or  326  2-8-3  (FESOP),  as  appropriate. 
Soiu-ces  may  use  the  standard 
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application  forms  available  to  title  V  or 
FESOP  sources. 

b.  Permit  Content 

326  lAC  2-l-3.2(c)  requires  permits 
issued  to  title  V  sources  under  the 
Enhanced  NSR  regulation  to  include  the 
permit  requirements  of  326  lAC  2-7-5 
and  2-7-6.  These  subsections  meet  the 
requirements  of  40  CFR  70.6  for  permit 
content  and  compliance  requirements. 
326  lAC  2-l-3.2(c)  requires  permits 
issued  imder  the  Enhanced  NSR 
regulation  to  FESOP  sources  t6  include 
the  permit  requirements  of  326  lAC  2- 
8-4.  This  subsection  addresses  FESOP 
permit  content. 

c.  Permit  Issuance 

326  lAC  2-l-3.2{e)  states  that  an 
Enhanced  NSR  permit  may  be  issued 
only  if  IDEM  has  received  a  complete 
application  for  a  permit,  IDEM  has 
complied  with  the  public  and  affected 
States  notices  of  326  lAC  2-1-3. 2(f)  and 
(g),  the  permit  conditions  provide  for 
compliance  with  all  applicable 
requirements,  USEPA  has  received  a 
copy  of  the  proposed  permit  and  any 
notices  required,  and  USEPA  has  not 
objected  to  the  issuance  of  a  permit 
subject  to  title  V.  These  requirements 
are  consistent  with  40  CFR  70.7(a). 

d.  Public  Comment 

326  lAC  2-l-3.2(f)  requires  all  permit 
proceedings  under  the  Enhanced  NSR 
regulation  to  follow  the  public  comment 
procedures  of  326  lAC  2-7-17  for  title 
V  sources  and  326  LAC  2-8-14  for 
FESOP  sources.  326  lAC  2-l-3.2(g) 
requires  review  by  USEPA  and  affected 
States  for  each  permit  application,  draft 
permit,  proposed  permit,  and  final 
permit  in  accordance  with  326  LAC  2- 
7-18  for  title  V  sources  and  326  LAC  2- 
8-14  for  FESOP  sources.  326  LAC  2-7- 
17  and  2-7-18  are  the  subsections  of  the 
Indiana  title  V  regulation  which  address 
the  requirements  of  40  CFR  70.7(h)  and 
70.8. 

e.  Permit  Integration 

326  lAC  2-1-3. 2(h)  states  that  for  any 
source  subject  to  326  LAC  2-7-2  or  2- 
8-2,  a  permit  issued  under  the 
Enhanced  NSR  regulation  shall  become 
the  source's  title  V  permit  or  FESOP 
permit,  respectively.  For  any 
modification  to  an  existing  title  V 
source  subject  to  326  LAC  2-7-12,  a 
permit  issued  under  the  Enhanced  NSR 
regulation  shall  be  incorporated  into  the 
source's  title  V  permit  through  an 
administrative  amendment  in 
accordance  with  326  LAC  2-7-11.  This 
is  consistent  with  40  CFR  70.7(d)(l)(v). 
For  any  modification  to  an  existing 
FESOP  source  subject  to  326  lAC  2-8- 


11,  a  permit  issued  under  the  Enhanced 
NSR  regulation  shall  be  incorporated 
into  the  source's  FESOP  permit  through 
an  administrative  amendment  in 
accordance  with  326  lAC  2-8-10. 

/.  Conclusion 

The  USEPA  is  approving  the  326  lAC 
2-1-3.2  Enhanced  NSR  regulation  for 
the  purpose  of  providing  an  integrated 
NSR  and  title  V  process.  The  326  LAC 
2-1-3.2  regulation  meets  the 
requirements  of  the  40  CFR  part  70 
preamble  (see  57  FR  32259  (July  21, 
1992)).  and  40  CFR  70.7(d)(l)(v). 

B.  Conclusion 

The  USEPA  is  approving  the  326  lAC 
2-8  regulation  for  the  Indiana  FESOP 
program  to  enable  sources  to  establish 
federally  enforceable  limits  on  potential 
to  emit  of  criteria  pollutants  and  HAPs. 
This  regulation  meets  the  5  following 
criteria  established  in  the  June  28, 1989, 
final  rule  (54  FR  27274):  (1)  the  State 
operating  permit  program  is  submitted 
to  and  approved  by  USEPA  into  the  SIP; 
(2)  the  SIP  imposes  a  legal  obligation 
that  operating  permit  holders  adhere  to 
the  terms  and  limitations  of  such 
permits  and  provides  that  permits 
which  do  not  conform  to  the  State 
program  requirements  and  the 
requirements  of  USEPA's  underlying 
regulations  may  be  deemed  not  federally 
enforceable  by  USEPA;  (3)  the  State 
program  requires  that  all  emissions 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any  other 
applicable  limitations  and  requirements 
contained  in  the  SIP  or  enforceable 
under  the  SIP,  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  federally  enforceable;  (4)  the 
limitations,  controls,  and  requirements 
in  the  operating  permits  are  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  .aatter;  and  (5)  the  permits 
are  issued  subject  to  pubfic 
participation.  The  State  agrees,  as  part 
of  its  program,  to  provide  USEPA  and 
the  public  with  timely  notice  of  the 
proposal  and  issuance  of  such  permits, 
and  to  provide  USEPA,  on  a  timely 
basis,  with  a  copy  of  each  proposed  and 
final  permit  intended  to  be  federally 
enforceable.  The  program  must  also 
provide  for  an  opportunity  for  pubUc 
comment  on  the  permit  apphcations 
prior  to  issuance  of  the  final  permit. 

The  USEPA  is  also  approving  326  lAC 
2-8  for  the  hidiana  FESOP  program, 
pursuant  to  section  112(1)  of  the  Act,  to 
enable  sources  to  estabhsh  federally 
enforceable  limits  on  potential  to  emit 


for  HAPs.  The  Indiana  FESOP  program 
meets  the  followring  section  112(1) 
criteria:  (1)  the  program  contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standards  or 
requirements;  (2)  the  program  provides 
for  adequate  resources;  (3)  the  program 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  section  112 
requirements;  and  (4)  the  program  is 
othervdse  likely  to  satisfy  the  objectives 
of  the  Act. 

USEPA  is  also  approving  the  326  LAC 
2-1-3.2  Enhanced  NSR  regulation  for 
integrating  requirements  determined 
under  preconstruction  permits  with 
those  required  under  title  V.  The 
Enhanced  NSR  regulation  requires 
sources  to  meet  the  requirements  in  40 
CFR  70.5.  70.6,  70.7,  and  70.8.  This 
regulation  is  consistent  with  the 
preamble  to  the  40  CFR  part  70 
regulations  (see  57  FR  32259  (July  21, 
1992))  and  40  CFR  70.7(d)(l)(v). 

m.  Rulemaking  Action 

The  USEPA  approves  the  plan 
revisions  submitted  on  October  25, 
1994,  to  implement  the  FESOP  program 
and  the  Enhanced  NSR  program.  Each  of 
the  program  elements  mentioned  above 
were  properly  addressed.  The  USEPA  is 
publishing  this  action  without  prior 
proposal  because  USEPA  views  this 
action  as  a  noncontroversial  revision 
and  anticipates  no  adverse  comments. 
However,  USEPA  is  publishing  a 
separate  document  in  this  Federal 
Register  publication,  which  constitutes 
a  "proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  October  17.  1995.  unless 
USEPA  receives  adverse  or  critical 
comments  by  September  18.  1995. 

If  USEPA  receives  comments  adverse 
to  or  critical  of  the  approval  discussed 
above.  USEPA  will  withdraw  this 
approval  before  its  effective  date,  and 
publish  a  subsequent  final  rule  which 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
notice. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received, 
USEPA  hereby  advises  the  public  that 
this  action  will  be  effective  on  October 
17, 1995.  The  Office  of  Management  and 
Budget  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
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revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternately,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  Section  110  and 
Subchapter  I,  Part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibiht}  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  256-66  (1976). 

V.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  milhon  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
« Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  docs 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 


This  Federal  action  approves 
programs  that  are  not  Federal  mandates. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  the 
private  sector,  result  &t)m  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Lead, 
Particulate  matter,  Sulfur  dioxide. 
Volatile  organic  compounds. 

Dated:  August  20. 1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraphs  (c)(97)  and  (c)(98)  to 
read  as  follows: 

§52.770    ktontification  Of  plan. 

(c)*  •  * 

(97)  On  October  25, 1994.  the  Indiana 
Department  of  Environmental 
Management  requested  a  revision  to  the 
Indiana  State  Implementation  Plan  in 
the  form  of  revisions  to  State  Operating 
Permit  Rules  intended  to  satisfy  Federal 
requirements  for  issuing  federally 
enforceable  State  operating  permits 
(FESOP)  and  thereby  exempt  certain 
small  emission  sources  from  review 
under  the  State's  title  V  operating 
permit  program.  This  FESOP  rule  is  also 
approved  for  the  purpose  of  providing 
federally  enforceable  emissions  limits 
on  hazardous  air  pollutants  listed  under 
section  112(b)  of  the  Clean  Air  Act.  This 
revision  took  the  form  of  an  tunendment 
to  Title  326:  Air  Pollution  Control  Board 
of  the  Indiana  Administrative  Code  (326 
L\C)  2-8  Federally  Enforceable  State 
Operating  Permit  Program. 

(i)  Incorporation  by  reference.  326 
lAC  2-8  Federally  Enforceable  State 
Operating  Permit  Program.  Sections  1 
through  17.  Filed  with  the  Secretary  of 
State  May  25, 1994.  Effective  June  24, 
1994.  Pubhshed  at  Indiana  Register, 
Volume  17.  Niunber  10,  July  1,  1994. 

(98)  On  October  25, 1994,  the  hidiana 
Department  of  Environmental 
Management  requested  a  revision  to  the 
Indiana  State  Implementation  Plan  in 
the  form  of  revisions  to  State  Operating 
Permit  Rules  intended  to  allow  State 
permitting  authorities  the  option  of 


integrating  requirements  determined 
during  preconstruction  permit  review 
with  those  required  imder  title  V.  The 
State's  Enhanced  New  Source  Review 
provisions  are  codified  at  Title  326:  Air 
Pollution  Control  Board  (326  lAC)  2-1- 
3.2  Enhanced  New  Source  Review. 

(i)  Incorporation  by  reference.  326 
lAC  2-1-3.2  Enhanced  new  source 
review.  Filed  with  the  Secretary  of  State 
May  25, 1994.  Effective  June  24,  1994. 
Published  at  Indiana  Register,  Volume 
17,  Number  10.  July  1, 1994. 
•        *        *        •        • 

3.  Section  52.768  is  added  to  read  as 
follows: 

§52.7^    Operating  pennits. 

Emission  limitations  and  other 
provisions  contained  in  operating 
pennits  issued  by  the  State  in 
accordance  with  the  provisions  of  the 
federally  approved  permit  program  shall 
be  the  applicable  requirements  of  the 
federally  approved  State 
Implementation  Plan  (SIP)  for  Indiana 
for  the  purpose  of  sections  112(b)  and 
113  of  the  Clean  Air  Act  and  shall  be 
enforceable  by  the  United  States 
Envirorunental  Protection  Agency 
(USEPA)  and  any  person  in  the  same 
manner  as  other  requirements  of  the 
SIP.  USEPA  reserves  the  right  to  deem 
an  operating  permit  not  federally 
enforceable.  Such  a  determination  will 
be  made  according  to  appropriate 
procedures,  and  be  based  upon  the 
permit,  permit  approval  procedures  or 
permit  requirements  which  do  not 
conform  with  the  operating  permit 
program  requirements  or  the 
requirements  of  USEPA's  underlying 
regulations. 

[FR  Doc.  95-20482  Filed  8-17-95;  8:45  am] 
BUMGCOOE  tsao-so-p 


40  CFR  Part  52 
PA62-1-7023a;  FRL-6272-41 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Allegheny  County:  USX 
Clairton  Works 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
implementation  plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  requires  the 
availability  and  maintenance  of  certain 
air  pollution  control  equipment  at  the 
USX  Corporation's  Clairton  Works  in 
Allegheny  Coimty,  Pennsylvania.  The 
intended  effect  of  this  action  is  to 
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approve  relevant  portions  of  an 
enforcement  order  and  agreement 
entered  into  between  the  Allegheny 
County  Health  Department  and  the  USX 
Corporation.  This  action  is  being  taken 
imder  section  110  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective 
October  17, 1995  unless  notice  is 
received  on  or  before  September  18, 
1995  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
docimients  relevant  to  this  action  are 
available  for  public  inspection  dming 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Envirorunental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Envirorunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and,  Allegheny 
County  Health  Department,  Bureau  of 
Environmental  Quality,  Division  of  Air 
Quality,  301  39th  Street,  Pittsburgh, 
Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell,  Technical 
Assessment  Section  (3AT22),  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107, 
phone:  215  597-9781. 
SUPPLEMENTARY  INFORMATION:  On  April 
26,  1995,  the  Commonwealth  of 
Peimsylvania  submitted  a  revision  to  its 
State  implementation  plan  (SIP)  for 
Allegheny  County  pertaining  to  the  USX 
Corporation's  Clairton  Worla.  The 
intended  result  of  the  revision  is  to 
minimize  air  pollution  control 
equipment  unavailability.  This  action 
will  significantly  reduce  the  potential 
for  excessive  sulfur  dioxide  (SO2) 
emissions  from  the  facility. 

Background 

On  January  30,  1991,  EPA  notified 
Pennsylvania  of  EPA's  intention  to  start 
the  process  of  redesignating  the 
"Clairton  Area"  in  Allegheny  County  as 
nonattainment  for  SO2  pursuant  to 
section  107(d)(3)  of  the  Clean  Air  Act. 
The  Clairton  Area  is  defined  as  the  area 
inclusive  of  Lincoln,  Liberty,  Glassport 
and  Port  Vue  Boroughs  and  the  City  of 
Clairton  in  Allegheny  County. 
Peimsylvania.  In  response  to  EPA's 
letter,  the  Commonwealth  of 
Pennsylvania  requested  on  March  3. 


1991  that  the  Clairton  Area  be 
redesignated  as  nonattainment.  As  a 
result,  the  Clairton  Area  was  proposed 
to  be  redesignated  as  nonattainment  for 
SO2  on  September  22. 1992  (57  FR 
43846). 

The  basis  of  EPA's  determination  to 
redesignate  the  Clairton  Area  as 
nonattainment  for  SO2  was  the 
recording  of  monitored  violations  of  the 
24-hour  national  ambient  air  quality 
standard  (NAAQS)  for  SO2  in  1986  and 
1988  and  of  the  3-hour  NAAQS  in  1985. 
1986,  and  1988.  The  SO2  monitor  that 
recorded  these  violations  is  located  in 
the  Borough  of  Glassport. 

Upon  investigation  into  the  cause  of 
the  monitored  violations,  it  was 
determined  that  the  exceedances  were 
primarily  attributable  to  the  USX 
Corporation's  Clairton  Works  coking 
facility  located  in  the  City  of  Clairton. 
After  discussions  with  the  Allegheny 
County  Health  Department  Bureau  of 
Environmental  Quality  Division  of  Air 
Quality  and  USX,  each  of  the  monitored 
exceedances  correlated  wdth  specific 
sulfur-removal  equipment  failures  and 
outages  at  the  Clairton  Works.  Further. 
USX  detailed  the  significant  pollution 
abatement  equipment  modification  and 
enhancement  program  it  was 
implementing  at  die  time  to  address  the 
equipment  failures  and  outages.  USX 
was  adding  redundant  pollution  control 
devices  at  its  coke  oven  gas 
desulfurization  facility  to  greatly  reduce 
SO2  emissions  from  the  facility.  Since 
the  improvement  program  was  initiated, 
there  was  a  documented  reduction  in 
monitored  SO2  concentrations  and  no 
monitored  exceedances  of  the  NAAQS 
recorded  since  1990. 

Based  on  this  information.  EPA 
deferred  the  redesignation  of  this  area  to 
nonattaiiunent  on  December  21,  1993 
(58  FR  67334).  The  deferral  was 
contingent  upon  the  codification  of  the 
pollution  equipment  improvements  at 
the  USX  Clairton  Works  into  the 
Pennsylvania  State  implementation  plan 
(SIP)  revision  for  Allegheny  Coimty.  On 
April  26,  1995,  Pennsylvania  submitted 
a  request  that  EPA  approve  an  official 
State  implementation  plan  (SIP) 
revision  request  for  Allegheny  County 
pertaining  to  the  USX  Clairton  Works. 

Summary  of  SIP  Revision 

The  April  26,  1995  SIP  revision 
consists  of  an  enforcement  order  and 
agreement  (EOA)  entered  into  between 
the  Allegheny  County  Health 
Department  and  USX  Corporation.  EPA 
is  specifically  approving  the 
introductory  portion  of  the  EOA,  the 
section  entitled  "I.  Order"  in  its 
entirety,  and  two  attachments  to  the 
EOA.  The  remainder  of  the  EOA 


pertains  to  certain  enforcement 
provisions  agreed  to  between  Allegneny 
County  and  USX.  These  provisioiis  are 
not  relevant  to  the  SIP  revision. 

The  EOA,  entered  into  between  thf 
County  and  USX  on  November  17,  i»J94 
establishes  general  operating  procedures 
at  the  Clairton  Works  regarding  certain 
air  pollution  control  devices 
Specifically,  the  EOA  requires  LTSX  to 
maintain  and  operate  the  following 
control  devices:  two  Claus  Plants  at  the 
Clairton  Works  coke  oven  gas 
desulfurization  facility;  a  hydrogen 
cyanide  (HCN)  destruct  unit  with  two 
catalytic  reactors;  a  vacuum  carbonate 
unit  with  two  absorber  columns,  two  axi 
compressors,  and  two  strippers;  and, 
spare  heat  exchangers.  The  goal  of  the 
EOA  is  to  require  redundancy  of  control 
devices  in  order  to  minimize 
unavailability  of  such  devices  during 
normal  plant  operations. 

The  result  of^the  EOA  will  be 
minimized  equipment  outages  and 
breakdowns.  This  action  will  foster  the 
continued  maintenance  of  the  NAAQS 
for  SO2  in  the  area  surrounding  the 
facility.  Because  the  area  of  concern  has 
been  monitoring  attainment  for  a 
number  of  years  and  the  previously 
monitored  violations  were  directly 
attributable  to  pollution  control 
equipment  malfunctions  and 
breakdowns,  the  existing  federally- 
approved  SO2  emission  limit  for  the 
Clairton  Works  continues  to  be 
adequate. 

Evaluation  of  State  Submittal 

In  order  to  evaluate  the  approvability 
as  a  SIP  revision  of  Permsylvania's  April 
26,  1995  submittal,  the  critical  factors  to 
be  considered  are  (A)  whether  the 
revised  implementation  plan 
demonstrates  attainment  and 
maintenance  of  the  national  ambient  air 
quahty  standards  (NAAQS)  and  (B) 
whether  issues  of  enforceability  arise. 
The  following  is  an  discussion  of  each 
of  these  factors;  a  more  detailed 
evaluation  is  provided  in  a  Technical 
Support  Document  available  upon 
request  from  the  Regional  EPA  ofjice 
ubted  in  the  ADDRESSES  section  of  this 
notice. 

A.  Impacts  on  Attainment/Maintenance 
on  the  NAAQS 

As  mentioned  earUer,  the  Clairton 
^rea  is  currently  designated  as 
tftiainment  for  SO2.  The  EOA  promotes 
continued  maintenance  of  the  N.ViQS 
for  SO2  in  the  area  of  concern.  Since 
USX  began  its  pollution  control  device 
modification  and  enhancement  program 
at  the  Clairton  Works  in  the  early 
1990's,  the  ambient  air  quality  monitors 
in  the  Clairton  Area  have  indicated  a 
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significant  improvement  in  air  quality 
With,  •egards  to  SO;  For  the  last  foiT 
years,  the  three  monitoring  station  «■ 
most  impacted  by  the  Clairton  Worics 
ha  T  recorded  maximum  annual 
arithmetit;  means  that  are  less  than  60 
percent  of  the  annual  NAAQS  (80  ng/ 
ra^'i  and  maximum  24-hour  averages  that 
arp  75  percent  of  the  24-hour  standard 
(365  fig/m^).  This  provides  a  strong 
indication  that  the  improvements  at 
Clairton  Works  has  had  a  direct  benefit 
on  ambient  air  quality  in  terms  of  SO2 
and  that  the  NAAQS  for  SO2  should 
continue  to  be  maintained. 

B.  Enforceability  Issues 

The  EOA  requires  USX  to  properly 
maintain  and  operate  a  number  of 
pollution  control  devices  to  ensure 
maximum  availability  of  those  devices 
during  plant  operation.  The  EOA  fully 
articulates  the  expectations  of  USX  in 
terms  of  the  type  of  equipment  that  is 
to  be  maintained,  the  capacity  of  that 
equipment,  and  the  required  availability 
of  the  equipment.  The  EOA  also 
mdicates  the  level  of  diligence  that  is  to 
be  applied  to  the  operation  and 
maintenance  of  the  control  devices.  The 
EOA  requires  USX  to  report  any  event 
that  causes  the  breakdown  or 
unavailability  of  any  of  the  equipment 
specified  in  the  EOA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  17,  199,*^ 
unless,  by  September  18, 1995,  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  conunents,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  then  be 
addressed  in -a  subsequent  final  rule 
based  on  this  action  ser\'ing  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  dc.  5,0  iit  this  time. 
If  DO  such  conmients  are  received,  the 
D  iMic  is  advised  that  thir  action  will  be 
effective  on  October  17, 1995. 

Final  Action 

EPA  is  approving  the  Pennsylvania 
SIP  revision  for  the  USX  Clairton  Works 
in  Allegheny  Coimty. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  anv  future 


request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
Jight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  o.-  U. 
the  private  sector,  result  fi-om  this 
action. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  seption  IIG 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi'om  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  17, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  a  revision  to  Pennsylvania's  SIP 
for  Allegheny  County  pertaining  to  the 
USX  Clairton  Works  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 
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Dated:  July  25. 1995. 
W.  Michael  McCabe, 

Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

I    (c)*  *  * 

I    (99)  Revisions  to  the  Pennsylvania 
implementation  plan  for  Allegheny 
County  pertaining  to  the  operation  and 
maintenance  of  certain  air  pollution 
control  devices  at  USX  Corporation's 
Clairton  Works  submitted  on  April  26, 
1995  by  the  Pennsylvania  Department  of 
Environmental  Resources: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  April  26,  1995  from  Mr. 
James  M.  Self,  Secretary,  Pennsylvania 
Department  of  Environmental  Resources 
transmitting  a  SIP  revision  for 
Allegheny  County  regarding  USX 
Corporation's  Clairton  Works. 

(B)  Portions  of  an  enforcement  order 
and  agreement  entered  into  by  and 
between  the  Allegheny  County  Health 
Department  and  USX  Corporation  on 
November  17,  1994  (Enforcement  Order 
No.  200  Upon  Consent).  Specifically, 
the  introductory  section  (pages  1-2),  the 
section  entitled,  "I.  Order"  (pages  2-6), 
and  attachments  C  and  D  to  the 
enforcement  order  and  agreement  which 
list  the  relevant  pollution  control 
equipment.  The  Agreement  was 
effective  on  November  17, 1994. 

(ii)  Additional  material. 
(A)  Remainder  of  Pennsylvania's 
December  9, 1993  submittal. 

[FR  Doc.  95-20484  Filed  8-17-95;  8:45  am) 
BILUNG  CODE  66aO-6(M> 


40  CFR  Part  52 

[CA  146-1 -71 34a;  FRL-5272-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Nonattainment  Area, 
Transportation  Control  Measure 
Replacement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Environmental  Prot'  -tion 
Agency  (EPA)  is  taking  direct  final 
action  to  approve  a  revision  to  the 
CaUfomia  State  Implementation  Plan 
(SIP)  for  ozone  for  the  San  Joaquin 
Valley,  which  was  submitted  to  EPA  on 
March  2, 1995.  This  direct  final 
approval  action  approves  the  "Railroad 
Grade  Separations"  transportation 
control  measure  (TCM)  adopted  by  the 
State  of  California  on  January  13, 1995. 
This  TCM  supersedes  the  "Controls  on 
Extended  Vehicle  Idling"  transportation 
control  measure  (TCM)  in  the  federally- 
approved  1982  California  ozone  SIP. 
The  intended  effect  of  direct  final 
approval  of  this  SIP  revision  is  to 
control  emissions  of  ozone  precursors 
and  carbon  monoxide  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  1990 
Act). 

DATES:  This  direct  final  action  is 
effective  on  October  17, 1995  unless 
adverse  or  critical  comments  are 
received  by  September  18, 1995.  If  the 
effective  date  is  delayed,  a  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  SIP  revision  are  available 
for  inspection  at  the  following  locations: 
Mobile  Sources  Section  (A-2-1),  Air 

and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  ANR  443,  401  "M" 

Street  SW.,  Washington,  DC  20460 
California  Air  Resoiut;es  Board,  2020 

"L"  Street,  Sacramento,  CA  92123 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1999 

Tuolomne  Street,  Suite  #200,  Fresno. 

CA  93721 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Schechter.  Mobile  Sources 
Section,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1227. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  1, 1982,  the  State  of 
CaUfomia  submitted  the  1982  ozone  and 
carbon  monoxide  (CO)  SIP  for  the  San 
Joaquin  County  portion  of  the  San 
Joaquin  Valley  nonattainment  area.  EPA 
approved  California's  1982  ozone  and 
CO  SIP  for  San  Joaquin  County  and 


published  the  Federal  Register 
document  on  December  20, 1983  (48  FR 
56215).  The  1982  San  Joaquin  County 
SIP,  or  Air  Quality  Management  Plan 
(AQMP),  was  adopted  by  the  San 
Joaquin  County  Board  of  Supervisors  on 
June  22,  1982.  The  AQMP  included  a 
transportation  control  measure  (TCM) 
designated  as  "Controls  on  Extended 
Vehicle  Idling".  This  TCM  was  intended 
to  reduce  vehicular  emissions  from 
extended  idling  at  railroad  crossings  by 
requiring  a  signing  system  at  all  railroad 
crossings  asking  motorists  to  turn  off 
their  engines  for  waits  longer  than  one 
minute.  Site  design  improvements 
during  the  planning  stage  to  mitigate 
circumstances  where  excessive  idling 
could  occur  were  also  required  in  this 
TCM.  This  TCM  was  never 
implemented. 

On  March  20, 1991,  the  air  pollution 
control  districts  in  the  San  Joaquin 
Valley,  including  the  San  Joaquin 
County  district,  merged  into  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD).  The 
SJVUAPCD  was  authorized  to  exercise 
all  powers  and  carry  out  all  duties  of  air 
pollution  control  districts  within  the 
Valley  as  provided  by  state  and  federal 
law. 

On  March  2,  1995!  the  CaHfomia  Air 
Resources  Board  (CARE)  submitted  to 
EPA  a  revision  to  the  SIP  for  ozone  for 
the  San  Joaquin  Valley  nonattainment 
area  endtled  San  Joaquin  Valley 
Transportation  Control  Measure 
Replacement.  The  SIP  revision  was 
adopted  by  the  SJVUAPCD  on 
September  14, 1994  and  later  by  CARB 
on  January  13,  1995.  The  SIP  revision 
replaces  the  "Controls  on  Extended 
Vehicle  Idling"  TCM  with  the  "Railroad 
Grade  Separations"  TCM.  In  its  March 
2, 1995  letter  to  EPA,  CARB  requested 
prompt  handling  of  the  submittal 
because  of  its  implications  for 
conformity  determinations. 

In  a  letter  to  the  State  dated  July  24, 
1995,  EPA  found  the  submittal  of  the 
San  Joaquin  Valley  Transportation 
Control  Measure  Replacement  complete. 

II.  Summary  and  Evaluation  of  SIP 
Revision 

Section  1 76(c)  of  the  Clean  Air  Act 
(CAA)  prohibits  any  metropolitan 
planning  organization  (MPO)  designated 
under  section  134  of  title  23  of  the 
United  States  Code,  from  approving  any 
transportation  project,  program,  or  plan 
which  does  not  conform  to  a  SIP 
approved  under  section  110  of  the  CAA. 
The  federal  transportation  conformity 
regulation  (40  CFR  Part  51,  subpart  T) 
implements  the  transportation-related 
requirements  of  section  176(c).  Section 
51.418  of  the  regulation  requu^s  the 
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transportation  plan  and  program  to 
provide  for  the  timely  implementation 
of  transportation  control  measures 
(TCMs)  from  the  applicable  federally- 
approved  implementation  plan.  A  TCM 
is  defined  in  section  51.392  as  any 
measure  that  is  specifically  identified 
and  committed  to  in  the  applicable 
implementation  plan  that  is  either  one 
of  the  tjTjes  listed  in  section  108  of  the 
CAA,  or  any  other  measure  for  thp 
purpose  of  reducing  emissions  or 
concentration  of  air  pollutants  ft-om 
transportation  sources  by  reducing 
vehicle  use  or  changing  traffic  flow  or  . 
congestion  conditions. 

Under  the  federal  transportation 
conformity  rule,  before  an  MPO  or  the 
Department  of  Transportation  (DOT)  can 
approve  a  transportation  plan  or 
program,  a  conformity  determination 
must  be  made  which  shows  timely 
implementation  of  all  of  the  TCMs  in 
the  approved  SIP  and  demonstrates  that 
a!!  obstacles  to  TCM  implementation 
have  been  removed.  In  the  case  of  San 
Joaquin  County,  the  TCMs  identified  in 
the  1982  SIP  must  meet  the  timely 
implementation  criterion  in  order  for 
the  transportation  plan  and  program  to 
be  approved  and  projects  to  be  funded. 
Because  the  "Controls  on  Extended 
Vehicle  Idling"  TCM  was  never 
implemented  and  is  not  expected  to  be 
implemented,  this  TCM  cannot  be  found 
to  meet  the  criterion  of  timely 
implementation. 

The  preamble  to  the  conformity 
regulation  at  58  FR  62198  states  that  if 
the  original  project  sponsor  or  the 
cooperative  planning  process  decides 
not  to  implement  the  TCM  or  decides  to 
replace  it  with  another  TCM,  a  SIP 
revision  which  removes  the  TCM  will 
be  necessary  before  plans  and  programs 
may  be  foimd  in  conformity.  (In  order 
to  be  approved  by  EPA,  such  a  SIP 
revision  must  include  substitute 
measures  that  achieve  emissions 
reductions  sufficient  to  meet  all 
applicable  requirements  of  the  CAA', 
including  section  110(1).) 

In  order  to  meet  the  requirement  of 
the  conformity  regulation  for  timely 
implementation  of  TCMs  and  to  enable 
FKWA  to  approve  future  transportation 
plans  and  programs  for  San  Joaquin 
County,  the  San  Joaquin  County  Council 
of  Governments  (SJCOG),  the 
SJVUAPCD,  and  the  State  of  Cahfomia 
have  opted  to  revise  the  SEP  to  delete 
the  "Controls  on  Extended  Vehicle 
Idling"  TCM  and  replace  the  measxire 
with  an  alternative  TCM  for  which 
timely  implementation  can  be 
demonstrated.  On  March  2, 1995, 
California  submitted  a  SIP  revision  for 
San  Joaquin  County  which  replaces  ihe 
"Controls  on  Extendea  Vehicle  Idling' 


TCM  with  the  "Railroad  Grade 
Separations"  TCM. 

The  TCM  includes  two  railroad  grade 
separations  to  be  constructed  in  the 
Stockton  Urbanized  Area: 
—Hammer  Lane  at  Southern  Pacific  RR 

(scheduled  completion  in  1997) 
— Hammer  Lane  at  Union  Pacific  RR 

(scheduled  completion  in  1997) 

The  SIP  revision  anticipated  the 
following  emissions  reductions  from 
these  projects:  1.2  kg  total  organic  gases 
(TOG)  per  day,  4.0  kg  nitrogen  oxides 
(Nox)  per  day,  and  20  kg  carbon 
monoxide  (CO)  per  day. 

The  1982  SIP  took  credit  only  for  the 
CO  emissions  reductions  expected  ft-om 
the  implementation  of  the  "Controls  on 
Extended  Vehicle  Idling"  TCM.  The 
expected  reduction  was  0.017  tons/day 
or  15.4  kg/day  of  CO  in  1987.  Thus,  the 
"Raihoad  Grade  Separations"  TCM  is 
expected  to  result  in  greater  reductions 
in  CO,  TOG,  and  NOx  than  were 
credited  to  the  "Controls  on  Extended 
Vehicle  Idling"  TCM. 

In  addition,  the  SJCOG  and  the 
SJVUAPCD  have  found  that  the 
emissions  reductions  that  would  result 
if  the  "Controls  on  Extended  Vehicle 
Idling"  TCM  were  implemented  today 
are  likely  to  be  less  than  originally 
projected.  First,  the  TCM  was  voluntary. 
Emissions  reductions  were  calculated 
based  on  the  assumption  that  motorists 
would  obey  the  signs  and  turn  off  their 
engines  for  waiting  times  of  over  one 
minute,  when,  in  reality,  motorists  may 
have  kept  their  engines  idling  due  to  a 
lack  of  an  enforcement  mechanism  for 
the  measure.  In  addition,  changes  in 
motor  vehicle  technology  have  led  to  a 
redoced  benefit  from  this  TCM.  Motor 
vehicle  engine  technology  has  led  to 
reduced  idling  emissions  from  today's 
cars.  As  a  result,  shutting  off  idling 
vehicles  and  starting  them  back  up 
again  a  few  minutes  later  will  result  in 
fewer  emissions  reductions  today  than 
in  1982  when  the  TCM  was  included  in 
the  SIP. 

Because  the  "Railroad  Grade 
Separations"  TCM  is  expected  to  result 
in  greater  emissions  reductions  than  the 
"Controls  on  Extended  Vehicle  Idling" 
TCM,  the  SIP  revision  does  not  weaken 
the  federally-approved  1982  SIP. 

m.  EPA's  Action 

This  action  approves  the  "Railroad 
Grade  Separations"  TCM,  submitted  to 
EPA  by  the  State  of  California  on  March 
2, 1995  for  inclusion  in  the  California 
Ozone  SIP  for  the  San  Joaquin  Valley. 
This  TCM  supersedes  the  "Controls  on 
Extended  Vehicle  Idling"  TCM  in  the 
1982  SIP.  This  latter  TCM  is,  therefore, 
no  longer  subject  to  the  timely 


implementation  criterion  of  the 
conformity  regulation.  EPA  has 
evaluated  the  submitted  TCM  and  has 
determined  that  it  is  consistent  with  the 
CAA,  EPA  regulations,  and  EPA  poUcy. 
Therefore,  the  San  Joaquin  Valley 
Transportation  Control  Measure 
Replacement  SIP  revision  is  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
sections  110(a)  and  (1)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  published  elsewhere  in  this 
Federal  Register,  the  EPA  is  proposing 
to  approve  the  SEP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  October  17, 
1995,  imless,  by  September  18,  1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrav^m  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published 
elsewhere  in  this  Federal  Register.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  17,1995. 

IV.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
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requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

V.  Unfunded  Mandates 

Under  sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  revision,  the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  sections 
110  and  182(b)  of  the  Clean  Air  Act. 
These  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  by 
this  action  will  impose  any  mandate 
lupon  the  State,  local,  or  tribal 
governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  any  mandate  upon  the 
private  sector,  EPA's  action  vfiW  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  direct  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 


recordkeeping  requirements,  Volatile 
organic  compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  26, 1995. 
JetrZelikson, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(223)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

*        *        *        *        » 

(c)*  *  * 

(223)  Revised  ozone  transportation 
control  measure  (TCM)  for  the  San 
Joaquin  Valley  submitted  on  March  2, 
1995,  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Railroad  Grade  Separations  TCM, 
adopted  on  September  14,  1994. 

[FR  Doc.  95-20481  Filed  8-17-95;  8:45  am] 
BILUNG  CODE  6S«0-Sfr-P 


40  CFR  Parts  52  and  81 

[TN  1 41  -1  -6986a;  FRL-5277-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  Redesignation  of  the 
Rossville  Area  of  Fayette  County, 
Tennessee,  to  Attainment  for  Lead 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Tennessee  through  the 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC)  for  the 
purpose  of  redesignating  the  portion  of 
Fayette  County  near  Rossville, 
Teimessee,  from  nonattainment  to 
attainment  status  for  the  lead  National 
Ambient  Air  Quality  Standard 
(NAAQS). 

DATES:*This  final  rule  is  effective  on 
October  17,  1995  imless  adverse  or 
critical  comments  are  received  by 
September  18,  1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 


ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  TDEC  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  401  Church  Street, 
L  &  C  Annex,  9th  Floor,  Nashville. 
Tennessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air  Pesticides  and  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  nmnber  is  (404) 
347-3555  ext.  4195. 

SUPPLEMENTARY  INFORMATION:  On  June  7, 
1993,  a  portion  of  Fayette  County, 
Tennessee,  near  Rossville,  was 
designated  nonattainment  for  lead. 
Since  that  time,  the  only  source  of  lead 
emissions  in  the  area,  a  facility  operated 
by  Ross  Metals  Inc.,  has  permeuiently 
closed,  and  monitoring  data  fit)m  the 
area  demonstrates  that  the  area  is 
attaining  the  NAAQS  for  lead.  Section 
107(d)(3)(E)  of  the  Clean  Air  Act  (CAA) 
permits  nonattainment  areas  that  have 
attained  the  lead  NAAQS  to  be 
redesignated  to  attainment  provided 
certain  criteria  are  met.  Consequently, 
the  State  of  Tennessee  submitted  a 
request  to  redesignate  tlie  area  to 
attainment. 

Section  107(d)(3)(E)  of  the  CAA.  as 
amended  in  1990,  sets  forth  the 
requirements  that  must  be  met  for  a 
nonattainment  area  to  be  redesignated  to 
attainment.  It  states  that  an  area  can  be 
redesignated  to  attainment  if  the 
following  conditions  are  met. 

1.  The  EPA  has  determined  that  the 
lead  NAAQS  has  been  attained. 

2.  The  applicable  implementation 
plan  has  been  fully  approved  by  EPA 
imder  section  llO(k). 

3.  The  EPA  has  determined  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions. 

4.  The  State  has  met  all  apphcable 
requirements  for  the  area  under  section 
110  and  part  D. 

5.  The  EPA  has  fully  approved  a 
maintenance  plan,  including  a 
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contingency  plan,  for  the  area  under 
section  175  A. 

On  July  1, 1992.  Ross  Metals  Inc.,  the 
only  lead  source  in  the  area,  began  a  30 
to  90  day  temporary  shutdown,  however 
the  facility  did  not  re-start  its  operation. 
The  facility  has  gone  out  of  business 
and  has  surrendered  its  state  operating 
permit.  Therefore,  the  soiut:e  of 
emissions  that  led  to  the  lead 
nonattainment  designation  for  the 
Fayette  County  area  has  permanently 
shut  down.  On  October  6, 1994,  the 
State  of  Tennessee  through  TDEC 
submitted  a  request  to  redesignate  the 
portion  of  Fayette  County  near  Rossville 
from  nonattaiiunent  to  attainment  status 
for  lead.  The  public  hearing  was  held  on 
August  25. 1994.  The  State  did  not 
receive  any  adverse  comments  during 
the  public  hearing  or  the  30  day 
comment  period.  A  letter  of 
completeness  was  mailed  to  John 
Walton,  Technical  Secretary.  Tennessee 
Air  Pollution  Control  Board,  from  EPA 
on  December  8, 1994,  for  the  submittal. 
The  State  of  Tennessee's  redesignation 
request  meets  the  requirements  of 
Section  107(d)(3)(E).  The  following  is  a 
description  of  how  each  requirement 
has  been  achieved. 

1.  Attainment  of  the  Lead  NAAQS 

•To  demonstrate  that  the  Fayette 
County  area  is  in  attainment  with  the 
lead  NAAQS,  TDEC's  submittal 
included  air  quaUty  data  for  the  years 
1990-1994.  No  exceedances  of  the  lead 
standard  have  occurred  since  Ross 
Metals,  Inc.  shutdown  on  July  1, 1992. 
This  amoimt  of  monitoring  data  (more 
than  eight  consecutive  quarters  at  the 
present  time)  without  an  exceedance  of 
the  lead  standard  is  adequate  to 
demonstrate  attainment  of  the  standard. 
Modeling  may  also  be  required  to 
redesignate  an  area  to  attainment.  The 
EPA  believes  that  because  there  are  no 
lead  sources  in  the  area  since  Ross 
Metals  has  shut  down,  then  no 
modeling  analysis  is  needed.  The  EPA 
is  approving  the  State  of  Tennessee 
official  request  to  discontinue 
monitoring  the  air  quality  of  the 
Rossville  area  because  Ross  Metals.  Inc. 
was  the  only  lead  source  in  the  area  and 
monitoring  has  been  conducted  for  more 
than  two  years  following  its  closure. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
PartDoftheCAA 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  110  of  part  D  of 
title  I  of  the  CAA.  EPA  interprets  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  request  to  be  approved. 


the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  time  of  a  complete 
redesignation  request.  Requirements  of 
the  CAA  that  come  due  subsequently 
continue  to  be  applicable  to  the  area  at 
those  later  dates  (see  section  175A(c)} 
and.  if  the  redesignation  is  not 
approved,  the  State  remains  obligated  to 
fulfill  those  requirements.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  fulfills  all 
applicable  requirements  under  the  CAA, 
EPA  has  reviewed  the  Fayette  Coimty 
SIP  to  ensure  that  it  satisfies  all 
requirements  due  imder  the  CAA  prior 
to  or  at  the  time  the  State  of  Tennessee 
submitted  its  redesignation  request  (i.e.. 
October  4. 1994). 

A.  Section  110  Requirements 

Section  110  of  the  1977  CAA  required 
states  to  submit  lead  SIPs  (see  52  FR 
47686).  Based  on  the  requirements  of 
the  1977  CAA  amendments,  the  State  of 
Tennessee  submitted  a  prevention  of 
significant  deterioration  (PSD)  submittal 
which  included  lead.  EPA  believes  that 
this  SIP  satisfies  the  requirements  of 
section  110(a)(2)  based  on  a 
memorandum  from  G.  T.  Helms  to  the 
EPA  Regional  Air  Branch  Chiefs  dated 
Jime  14. 1979. 

B.  Part  D  Requirements 

Before  a  lead  nonattainment  area  may 
be  redesignated  to  attainment,  the  State 
must  have  fulfilled  the  applicable 
requirements  of  part  D.  Subpart  1  of  part 
D  estabhshes  the  general  requirements 
applicable  to  all  nonattainment  areas 
and  subpart  5  of  part  D  establishes 
certain  requirements  applicable  to  lead 
nonattainment  areas.  Section  191(a) 
requires  the  submission  of 
nonattainment  SIPs  meeting  the 
requirements  of  part  D  for  areas 
designated  nonattainment  for  lead  after 
the  1990  CAAA,  such  as  the  Fayette 
County  area,  within  18  months  of  the 
designation.  As  the  Fayette  County  area 
was  designated  nonattainment  on  June 
7, 1993,  its  part  D  SIP  was  not  due  until 
December  7, 1994.  As  a  complete 
redesignation  was  submitted  to  EPA  on 
October  6. 1994.  for  the  area,  the  part  D 
SIP  requirements  are  not  applicable 
requirements  for  purposes  of  the 
evaluation  of  this  redesignation  request. 

The  requirements  of  sections  172(c) 
and  192(a)  for  providing  for  attaimnent 
of  the  lead  NAAQS.  and  the 
requirements  of  section  172(c)  for 
requiring  reasonable  further  progress 
(RFP).  imposition  of  reasonably 
available  control  measures  (RACM)  the 
adoption  of  contingency  measures,  and 
the  submission  of  an  emission  inventory 
have  been  satisfied  or  no  longer 


applicable  due  to  the  permanent  closure 
of  the  only  lead  source  in  the  area  and 
the  demonstration  that  the  area  is  now 
attaining  the  standard.  The  EPA  notes 
that  the  Ross  Metals  facility  ceased 
operation  and  its  permit  has  been 
revoked.  See  General  Preamble  for  the 
Implementation  of  Title  I.  57  FR  13498. 
13564  (April  16.  1992). 

3.  Permanent  and  Enforceable 
Improvement  in  Air  Quality 

TDEC  provided  a  copy  of  a  letter 
dated  May  5.  1994.  certifying  that  Ross 
Metals  has  siurendered  its  operating 
permits,  proving  that  Ross  Metals.  Inc.. 
the  sole  source  of  lead  emissions  had 
ceased  operation.  Since  the  Ross  Metals 
faciUty  has  ceased  op>eration.  the 
improvement  in  air  quality  resulting  in 
attainment  of  the  standard  is  permanent 
and  enforceable. 

4.  Maintenance  Plan 

Section  175(A)  of  the  CAA  requires 
states  that  submit  a  redesignation 
request  for  a  nonattainment  area  under 
section  107(d)  to  include  a  maintenance 
plan  to  ensure  that  the  attainment  of 
NAAQS  for  any  pollutant  is  maintained. 
The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  approval  of  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation.  the  State  must 
submit  a  revised  maintenance  plan 
demonstrating  attainment  for  the  ten 
years  following  the  initial  ten  year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain  such 
contingency  measures  as  the 
Administrator  deems  necessary  to 
assure  that  the  State  will  promptly 
correct  any  violation  of  the  standard 
that  occurs  after  redesignation.  The 
contingency  provisions  are  to  include  a 
requirement  that  the  state  will 
implement  all  measures  for  controlling 
the  air  pollutant  of  concern  that  were 
contained  in  the  SIP  prior  to 
redesignation. 

The  State  of  Tennessee  through  TDEC 
has  submitted  a  maintenance  plan  to 
ensure  that  the  lead  NAAQS  is 
protected.  The  maintenance  plan  for  the 
Fayette  Coimty  area  near  Rossville, 
Tennessee  contains  the  part  C  PSD 
program.  The  EPA  believes  that  this 
submittal  is  adequate  in  light  of  the 
permanent  closure  of  the  only  lead 
source  in  the  area. 

In  addition,  the  EPA  does  not  beUeve 
any  additional  contingency  measiu«s 
are  needed.  Contingency  measures 
would  serve  no  useful  purpose  in  light 
of  the  permanent  closure  of  the  Ross 
Metals  facility  and  the  revocation  of  its 
permit.  Moreover,  any  attempt  to  reopen 


Federal  Register  /  Vol.  60.  No.  160  /  Friday.  August  18.  1995  /  Rules  and  Regulations        43019 


a  facility  on  the  same  site  would  be 
subject  to  the  permitting  requirements 
of  the  State's  precoiistruction  review 
program. 

Final  Action 

I) 
J    In  this  action,  EPA  is  approving  the 
"redesignation  of  the  Fayette  County  area 
near  Rossville.  Tennessee,  to  attainment 
for  lead  and  the  accompanying  SIP 
revision  submitted  by  the  State  of 
Teimessee,  because  Tennessee  has 
addressed  all  of  the  requirements  of  the 
CAA  and  the  culpable  lead  source  has 
been  permanently  shut  down.  This 
action  is  being  taken  without  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments. 

The  public  should  be  advised  that  this 
action  will  be  effective  October  17, 
1995.  However,  if  adverse  or  critical 
comments  are  received  by  September 
18, 1995,  this  action  will  be  withdrawn 
and  two  subsequent  documents  will  be 
published  before  the  effective  date.  One 
dociunent  will  withdraw  the  final 
action.  The  second  document  will  be 
the  final  document  which  will  address 
the  comments  received. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607(b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  17, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finahty 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2)l. 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
imder  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Title  n  of  the  Unfiuided  Mandates 
Reform  Act  of  1995  ("UMRA"),  P.L. 
104—4,  establishes  requirements  for  the 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 


and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more, in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  pubhshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

Through  submission  of  the  SIP  or 
plan  revisions  approved  in  this  action, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175  A  of  the  Clean  Air  Act.  The 
submission  approved  in  this  action  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also  may 
ultimately  lead  to  the  private  sector 
being  required  to  perform  certain  duties. 
To  the  extent  that  the  submission  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local  or  tribal 
governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector. 
EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
govermnents,  or  to  the  private  sector, 
result  frt)m  this  action. 


The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  or  tribal 
govermnents  in  the  aggregate,  or  on  the 
private  sector,  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

Sff  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Redesignation  of  an  area  to  attaiiunent 
under  section  107(d)(3)(e)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  niunber  of 
small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  August  3, 1995. 
Patrick  M .  Tobin, 
Acting  Regional  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Hogulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Subpart  RR — Tennessee 

2.  Section  52.2236,  is  added  to  read  as 
follows: 
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§52.2236    Control  strategy;  lead. 

The  Tennessee  Department  of 
Environment  and  Conservation  has 
submitted  revisions  to  the  Tennessee 
SIP  on  October  6, 1994.  These  revisions 
address  the  requirements  necessary  to 
change  an  lead  nonattainment  area  to 
attainment.  The  maintenance  plan  for 
the  Fayette  County  area  near  Rossville, 
Tennessee  is  comprised  of  a 
maintenance  demonstration  and  NSR/ 


PSD  program.  For  areas  where  the  only 
lead  source  has  shut  down,  these 
components  are  sufficient  for  an 
approvable  maintenance  plan.  The 
State's  maintenance  plan  is  complete 
and  satisfies  all  of  the  requirements  of 
section  175(A)  of  the  CAA. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Tennessee— Lead 


Authority:  42.U.S.Q  7401-7671q. 

Subpart  C— Section  107  Attainment 
Status  Designations 

2.  In  §  81.343  the  lead  table  is 
amended  by  revising  the  entry  for 
Fayette  County  (part)  to  read  as  follows: 

§81.343    Tennessee. 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Fayette  County  (part)  Area  encompassed  by  a  circle  centered  on 
Universal  Transverse  Mercator  coordinate  267.69  E,  3881.30  N 
(Zone  16)  with  a  radius  of  1 .0  Idlometers. 


Oct  17, 1995  Attainment 


[FR  Doc  95-20191  Filed  8-17-95: 8:45  am] 

BILLMQ  CODE  a660-60-P 

40  CFR  Parts  52  and  81 
tLA-24-1-7026a;  FRL-S270-2J 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Louisiaiia; 
Approval  of  the  IMaintenance  Plans  for 
the  Parishes  of  Beauregard,  Grant, 
l.afayette,  l^ourche,  and  St  IMary; 
Redesignation  of  these  Ozone 
Nonattainment  Areas  to  Attainment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  March  27, 1995,  December 
12,  1994,  October  21, 1994,  November 
18, 1994,  and  November  23, 1994,  the 
State  of  Louisiana  submitted  revised 
maintenance  plans  and  requests  to 
redesignate  the  ozone  nonattainment 
areas  of  Beauregard,  Grant,  Lafayette, 
Lafourche,  and  St.  Mary  Parishes  to 
attainment.  These  maintenance  plans 
and  redesignation  requests  were 
initially  submitted  to  the  EPA  during 
the  Siunmer  of  1993.  Althou^  the  EPA 
deemed  these  initial  submittals 
complete,  certain  approvability  issues 
existed.  The  State  of  Louisiana 
addressed  these  approvability  issues 
and  has  revised  its  submissions.  Under 
the  Clean  Air  Act  (CAA),  nonattaiiunent 
areas  may  be  redesignated  to  attainment 
if  sufficient  data  are  available  to  warrant 


the  redesignation  and  the  area  meets  the 
other  CAA  redesignation  requirements. 
In  this  action,  EPA  is  approving 
Louisiana's  redesignation  requests 
because  they  meet  the  maintenance  plan 
and  redesignation  requirements  set  forth 
in  the  CAA  and  EPA  is  approving  the 
1990  base  year  emissions  inventory.  The 
approved  maintenance  plans  will 
become  a  federally  enforceable  part  of 
the  State  Implementation  Plan  (SIP)  for 
Louisiana. 

DATES:  This  final  rule  is  effective  on 
October  17, 1995,  imless  notice  is 
received  by  September  18, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register  (FR). 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6T-AP),  U.S.  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  diuing  normal  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  G,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M  Street,  SW.,  Washington,  DC 

20460. 
Louisiana  Department  of  Environmental 

Quality,  Office  of  Air  Quality,  P.O. 

Box  82135,  Baton  Rouge,  Louisiana 

70884-2135. 


Anyone  wishing  to  review  this 
petition  at  the  U.S.  EPA  office  is  asked 
to  contact  the  person  below  to  schedule 
an  appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  CAA  as  amended  in  1977 
required  areas  that  were  designated 
nonattainment  based  on  a  failure  to 
meet  the  ozone  national  ambient  air 
quality  standard  (NAAQS)  to  develop 
SIPs  with  sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard.  The  areas  of  Beaiuegard, 
Grant,  Lafayette,  Lafourche,  and  St. 
Mary  Parishes,  Louisiana  were 
designated  under  section  107  of  the 
1977  CAA  as  nonattainment  with 
respect  to  the  ozone  NAAQS  on 
September  11,  1978  (40  CFR  81.319).  In 
accordance  with  section  110  of  the  1977 
CAA,  the  State  of  Louisiana  submitted 
an  ozone  SIP  as  required  by  part  D  on 
December  10, 1979.  EPA  fully  approved 
this  ozone  SIP  on  October  29,  1981  (46 
FR  53412).  The  most  recent  revision  to 
the  ozone  SIP  occiured  on  May  5, 1994, 
when  the  EPA  approved  a  SIP  revision 
for  the  State  of  Louisiana  to  correct 
certain  enforceability  deficiencies  in 
their  volatile  organic  compound  (VOC) 
rules  (59  FR  23164).  For  purposes  of 
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redesignations,  the  State  of  Louisiana 
has  an  approved  ozone  SIP. 

On  November  15, 1990,  the  CAA 
Amendments  of  1990  were  enacted 
(Public  Law  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q).  The 
ozone  nonattainment  designation  for 
each  of  these  areas  continued  by 
operation  of  law  according  to  section 
i07(d)(l)(C)(i)  of  the  CA.\,  as  amended 
in  1990  (See  56  FR  56694,  November  6, 
1991).  Since  the  State  had  not  yet 
collected  the  required  three  years  of 
ambient  air  quality  data  necessary  to 
petition  for  redesignation  to  attainment 
in  the  areas  of  Beaiuegard,  Grant, 
Lafourche,  and  St.  Mary  Parishes,  each 
of  these  areas  was  designated  as 
unclassifiable-incomplete  data  for 
ozone.  Lafayette  Parish  had  collected 
the  required  three  years  of  ambient  air 
quality  data,  but  the  State  Ukewise  had 
not  petitioned  the  EPA  to  redesignate 
the  area  to  attainment.  Lafayette  Parish 
was  consequently  designated  as 
unclassifiable-transitional  for  ozone. 

The  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  more 
recently  has  collected  ambient 
monitoring  data  that  show  no  violations 
of  the  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  of  .12  parts 
per  million.  The  State  developed 
maintenance  plans  for  the  areas  of 
Beauregard.  Grant,  Lafayette,  Lafourche, 
and  St.  Mary  Parishes,  and  solicited 
public  comment.  Subsequently,  the 
State  of  Louisiana  submitted  requests, 
through  the  Governor's  office,  to 
redesignate  these  areas  to  attainment 
with  respect  to  the  ozone  NAAQS.  The 
initial  redesignation  requests  for 
Beauregard,  Lafourche,  and  St.  Mary 
Parishes  were  submitted  to  the  EPA  on 
June  14,  1993.  The  initial  redesignation 
requests  for  Grant  and  Lafayette 
Parishes  were  submitted  to  the  EPA  on 
May  25.  1993.  Although  these 
maintenance  plans  and  redesignation 
requests  were  deemed  complete,  several 
approvability  issues  existed.  The  State 
of  Louisiana  addressed  these 
approvability  issues,  and  submitted 
revised  maintenance  plans  and 
redesignation  requests  accordingly.  The 
revised  redesignation  requests  for  the 
areas  of  Beauregard,  Grant,  Lafayette. 
Lafourche,  and  St.  Mary  P"arishes  were 
received  on  March  27, 1995.  December 
i.2.  1994.  October  21.  1994,  November 
18,  1994,  and  November  23, 1994, 
respectively.  These  revised 
redesignation  requests  were 
accompanied  by  ozone  maintenance 
SIPs.  Please  see  the  TSD  for  the  detailed 
air  quality  monitoring  data. 


Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  fi'om 
nonattainment  to  attainment:  (1)  the 
area  must  have  attained  the  applicable 
NAAQS;  (2)  the  area  must  meet  all 
applicable  requirements  under  section 
110  and  part  D  of  the  CAA;  (3)  the  area 
must  have  a  fully  approved  SIP  under 
section  llO(k)  of  the  CAA;  (4)  the  air 
quality  improvement  must  be 
permanent  and  enforceable;  and,  (5)  the 
area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175  A  of  the  CAA.  Section  107(d)(3)(D) 
allows  a  Governor  to  initiate  the 
redesignation  process  for  an  area  to 
apply  for  attainment  status.  Please  see 
E^A's  Technical  Support  Document 
(TSD)  for  a  detailed  discussion  of  these 
requirements. 

(1)  Attainment  of  the  NAAQS  for  Ozone 

Attaiiunent  of  the  ozone  NAAQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  appendix 
H  to  that  section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 
over  a  three  year  period.  An  area  is  in 
attainment  of  the  standeud  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  of  1.0  or  less 
per  calendar  year.  When  a  valid  daily 
maximiun  hourly  average  value  is  not 
available  for  each  required  monitoring 
day  dining  the  year,  the  missing  days 
must  be  accounted  for  when  estimating 
exceedances  for  the  year.  Appendix  H 
provides  the  formula  used  to  estimate 
the  expected  number  of  exceedances  for 
each  year. 

The  State  of  Louisiana's  request  is 
based  on  an  analysis  of  quality-assured 
ozone  air  quality  data  which  is  relevant 
to  both  the  maintenance  plans  and  to 
the  redesignation  requests.  The  data 
come  from  the  State  and  Local  Air 
Monitoring  Station  network.  With  the 
exception  of  Grant  Parish,  the  requests 
are  based  on  ambient  air  ozone 
monitoring  data  collected  for  3 
consecutive  years  from  January  1.  1990, 
through  December  31.  1992.  The  data 
clearly  show  an  expected  exceedance 
rate  of  less  than  1  for  all  these  areas. 

The  Grant  Parish  monitor  did  not 
collect  data  from  April  through 
[}ecember  of  1991  due  to  poor  data 
capture.  Once  the  data  capture  problem 
was  corrected,  the  monitor  collected 
data  continuously  through  1992.  The 


resulting  data  spanned  three  complete 
years,  from  January  1989  through  March 
1991.  and  January  1992  through 
December  1992.  EPA  accepted  the  data 
as  an  adequate  demon.stration  that  the 
ozone  standard  was  attained  in  Grant 
Parish.  The  decision  to  consider  the 
data  collected  as  adequate  for 
redesignation  purposes  was  based  on 
several  factors.  First.  Grant  Parish  has  3 
full  years  of  ozone  data  over  a  four  year 
period.  Second.  Grant  Parish  is  rural. 
The  area's  population  is  less  than 
50,000.  and  Grant  Parish  is  not  adjacent 
to  any  urban  area.  Third,  Grant  Parish 
has  no  major  non-complying  volatile 
organic  compound  sources.  Finally, 
there  has  been  only  one  monitored 
ozone  concentration  near  the  standard 
(0. 103  ppm  in  October  1990)  during  the 
4  year  monitoring  period. 

The  State  did  not  collect  ozone  data 
for  Grant  Parish  in  1993  or  1994.  The 
ozone  monitor  was  reinstalled  in 
January  1995,  and  will  continue  to 
operate  for  the  diu^tion  of  the 
maintenance  period.  While  the  EPA 
generally  requires  that  an  area  have  the 
most  recent  three  years  of  data  for 
redesignation  purposes,  we  are 
departing  from  established  poficy  in  this 
instance  because  of  the  continued 
dowrnward  trend  of  measured  ozone 
values  in  this  area,  and  no  significant 
increase  in  the  level  of  emissions  in 
Grant  Parish.  Additionally,  preliminary 
ozone  data  collected  from  the  Grant 
Parish  monitor  from  1995  supports  this 
downward  trend  argmnent.  Please  see 
the  TSD  for  a  detailed  discussion  of  the 
area's  downward  trend. 

In  addition  to  the  demonstration 
discussed  above.  EPA  required 
completion  of  air  network  monitoring 
requirements  set  forth  in  40  CFR  part 
58. 1  his  included  a  quality  assurance 
pLan  revision  and  a  monitoring  network 
review  to  determine  the  adequacy  of  the 
ozone  monitoring  network.  The  LDEQ 
fulfilled  these  requirements  to  complete 
documentation  for  the  air  quality 
demonstration.  The  LDEQ  has  also 
committed  to  continue  monitoring  in 
these  areas  in  accordance  with  40  CFR 
part  58. 

In  sum.  EPA  believes  that  the  data 
submitted  by  the  LDEQ  provides  an 
adequate  demonstration  that  the  areas  of 
Beauregard.  Grant,  Lafayette.  Lafourche, 
and  St.  Mary  Parishes  attained  the 
ozone  NAAQS.  Moreover,  the ' 
monitoring  data  continue  to  show 
attainment  to  date. 

If  the  monitoring  data  records  a 
violdtion  of  the  NAAQS  before  the 
direct  final  action  is  effective,  the  direct 
final  approval  of  the  redesignation  will 
be  withdrawn  and  a  proposed 
disapproval  substituted  for  the  direct 
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final  approval.  Please  see  the  TSD  for  a 
dotaiiec  discussion  of  the  monituring 
data. 

(2}  Section  110  Requireinpnts 

For  purposes  of  redesignation,  to  meet 
the  requirement  that  the  SIP  contam  all 
applicable  requirements  imder  the  CAA, 
EPA  has  reviewed  the  SIP  to  ensiu^  thai 
it  contains  all  measures  that  were  due 
under  the  CAA  prior  to  or  at  the  time 
the  State  submitted  its  redesignation 
request,  as  set  forth  in  EPA  policy.  EPA 
interprets  section  107(d)(3)(E)(v)  of  the 
CAA  to  mean  that,  for  a  redesignation 
request  to  be  approved,  the  State  must 
have  met  all  requirements  that  applied 
to  the  subject  area  prior  to  or  at  the  same 
time  as  the  submission  of  a  complete 
Tedesignation  request.  In  this  case,  the 
dates  of  submission  of  a  complete 
redesignation  request  are  May  25, 1993, 
for  Grant  and  Lafayette  Parishes,  and 
June  14,  1993,  for  Beaiu^ard, 
Lafourche,  and  St.  Mary  Parishes. 
Requirements  of  the  CAA  that  come  due 
subsequently  continue  to  be  applicable 
to  the  area  at  later  dates  (see  section 
175A(c))  and,  if  redesignation  of  any  of 
the  areas  is  disapproved,  the  State 
remains  obligated  to  fulfill  those 
requirements.  These  requirements  are 
discussed  in  the  following  EPA 
documents:  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4, 1992;  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(CAA)  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28,  1992;  and  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attaiiunent  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro,  Acting  Assistant 
Administrator,  September  17,  1993. 

EPA  has  analyzed  the  Louisiana  SIP 
and  determined  that  it  is  consistent  with 
the  requirements  of  amended  section 
110(a)(2).  The  SIP  contains  enforceable 
emission  limitations,  requires 
monitoring,  compiling,  and  analyzing 
ambient  air  quality  data,  requires 
preconstruction  review  of  new  major 
stationary  sources  and  major 
modifications  to  existing  ones,  provides 
for  adequate  funding,  staff,  and 
associated  resources  necessary  to 
implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 


(3)  Port  D  Requirements 

Before  the  areas  o!  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St  Mar\' 
Parishes  can  he  redesignated  to 
attainment,  the  Louisiana  SIP  must  have 
fulfilled  the  applicable  requirements  of 
part  D  of  the  CAA.  Under  part  D.  an 
area's  classificatioitindicates  the 
requirements  to  which  it  wall  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicabl'; 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  2  of  part 
D  establishes  additional  requirements 
for  nonattainment  areas  classified  under 
table  1  of  section  181(a)(1).  Since  the 
areas  of  Beaiu^gard,  Grant.  Lafayette, 
Lafoiut:he,  and  St.  Mary  Parishes  are 
considered  nonclassifiable,  the  State  iz 
only  required  to  meet  the  applicable 
requirements  of  subpart  1  of  part  D — 
specifically  sections  172(c)  and  176.  As 
long  as  EPA  did  not  determine  that  any 
of  the  pertinent  section  172(c) 
requirements  were  applicable  prior  to 
the  submission  of  these  redesignation 
requests  in  1993,  none  of  these 
requirements  are  applicable  for 
purposes  of  this  redesignation  action. 

Section  176(c)  of  the  CAA  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedvires  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  Tlie 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded,  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity"). 

Section  176  further  provides  that  the 
conformity  revisions  to  be  submitted  by 
the  States  must  be  consistent  with 
Federal  conformity  regulations  that  the 
C\A  required  EPA  to  promulgate.  The 
EPA  promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62118)  and  general 
confoimity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A. 

Pursuant  to  40  CFR  51.396  of  the 
transportation  conformity  rule  and  40 
CFR  51.851  of  the  general  conformity 
rule,  the  State  of  Louisiana  was  requireH 
to  submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994.  Similarly, 


Louisiana  v.'ar.  required  tc  submit  p  SIP 
revision  containing  genera'  ronformit\ 
criter'a  aj'd  procedures  consistent  \riiL 
those  established  in  thf  federal  rule  ny 
Llecembej  i.  1994.  Louisiana  .submitted 
both  its  transportation  and  general 
conformity  rules  to  EPA  oi'  Novenioer 
10,  1994.  As  these  requirements  did  no: 
come  due  until  after  the  original 
submission  date  of  these  redesignation 
requests,  these  conformity  rule 
submissions  need  not  be  approved  prio:- 
to  taking  action  on  these  redesignation 
requests. 

The  EPA  recently  published 
additional  guidance  on  maintenance 
plans  and  their  applicability  to 
conformity  issues  in  a  memorandiun 
entitled  "Limited  Maintenance  Plan 
Option  for  Nonclassifiable  Ozone 
Nonattainment  Areas,"  (limited 
maintenance  plein  memo)  from  Sally  L. 
Shaver,  Director,  Air  Quahty  Strategies 
&  Standards  Division,  on  November  16, 
1994.  This  limited  maintenance  plan 
memo  discusses  maintenance 
requirements  for  certain  areas 
petitioning  for  redesignation  to 
attainment.  Nonclassifiable  ozone 
nonattainment  areas  with  design  values; 
less  than  85%  of  the  exceedance  level 
of  the  ozone  standard  are  no  longer 
required  to  project  emissions  over  the 
maintenance  period. 

The  Federal  transportation  conformity 
rule  (58  FR  62188)  and  the  Federal 
general  conformity  rule  (58  FR  63214) 
apply  to  areas  operating  imder 
maintenance  plans.  Under  either  rule, 
one  means  by  which  a  maintenance  area 
can  demonstrate  conformity  for  Federal 
projects  is  to  indicate  that  expected 
emissions  from  planned  actions;  are 
consistent  with  the  emissions  budget  for 
the  area.  Based  on  guidance  discussed 
in  the  limited  maintenance  plan  memo, 
emissions  inventories  in  areas  that 
qualify  for  the  limited  maintenance  plan, 
approach  are  not  required  to  be 
projected  over  the  life  of  the 
maintenance  plan.  EPA  feels  it  is 
unreasonable  to  expect  that  such  an  area 
will  experience  so  much  growth  in  that 
period  that  a  violation  of  the  NAAQS 
would  occur.  Emissions  budgets  in 
limited  maintenance  plan  areas  would 
be  treated  as  essentially  not  constraining 
emissions  growth,  and  would  not  need 
to  be  capped  for  the  maintenance 
period.  In  these  cases,  Federal  projects 
subject  to  conformity  determinations 
could  be  considered  to  satisfy  the 
"budget  test"  of  the  Federal  conformity 
rules. 

(4)  Fully  Approved  SIP 

The  EPA  finds  that  the  State  of 
Louisiana  has  a  fully  approved  SIP  for 
the  areas  of  Beauregard.  Grant, 
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Lafayette,  Lafourche,  and  St.  Mary 
Parishes. 

(5)  Permanent  and  Enforceable    . 
Measures 

!    Under  the  CAA,  EPA  approved 
t^uisiana's  SIP  control  strategy  for  the 
areas  of  Beauregard,  Grant,  Lafayette, 
Lafoiut:he,  and  St.  Mary  Parishes, 
satisfied  that  the  rules  and  the  emission 
reductions  achieved  as  a  result  of  those 
rules  were  enforceable.  Several  Federal 
and  Statewide  rules  are  in  place  which 
have  significantly  improved  the  ambient 
air  quality  in  these  areas.  Existing 
Federal  programs,  such  as  the  Federal 
Motor  Vehicle  Control  Program  and  the 
Reid  Vapor  Pressure  (RVP)  limit  of  7.8 
pounds  per  square  inch  for  gasoline, 
tvill  not  be  lifted  upon  redesignation. 
These  programs  will  counteract 
emissions  growth  as  the  areas 
experience  economic  growth  over  the 
life  of  their  maintenance  plans. 

The  State  adopted  VOC  rules  such  as 
oil/water  separation;  degreasing  and 
Solvent  clean-up  processes;  surface 
coating  rules  for  large  appliances, 
furniture,  coils,  paper,  fabric,  vinyl, 
Cans,  miscellaneous  metal  parts  and 
products,  and  factory  surface  coating  of 
flat  wood  paneling;  solvent-using  rules 
for  graphic  arts;  and  miscellaneous 
industrial  source  rules  such  as  for 
cnitback  asphalt.  The  applicable 
reasonably  available  control  technology 
(RACT)  rules  will  also  remain  in  place 
In  the  areas  of  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St.  Mary 
Parishes.  In  addition,  the  State  permits 
program,  the  PSD  permits  program,  and 
the  Federal  Operating  Permits  program 
will  help  counteract  emissions  growth. 

The  EPA  finds  that  the  combination  of 
existing  EPA-approved  SIP  and  Federal 
measures  ensure  the  permanence  and 
enforceability  of  reductions  in  ambient 
ozone  levels  that  have  allowed  the  area 
to  attain  the  NAAQS. 

(6)  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

In  today's  document,  EPA  is 
approving  the  State's  maintenance  plans 
for  the  areas  of  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St.  Mary 
Parishes  because  EPA  finds  that  the 
LDEQ's  submittal  meets  the 
requirements  of  section  175A.  Thus, 
these  areas  will  have  fully  approved 
maintenance  plans  in  accordance  with 
section  175 A  as  of  the  effective  date  of 
this  redesignation.  Section  175A  of  the 
CAA  sets  forth  the  elements  of  a 
maintenance  plan  for  areas  seeking 
redesignation  fi'om  nonattainment  to 
attainment.  The  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 


Administrator  approves  a  redesignation 
to  attaiiunent.  Eight  years  after  the 
redesignation,  the  State  must  submit  a 
revised  maintenance  plan  which 
demonstrates  that  attaiiunent  will 
continue  to  be  maintained  for  the  ten 
years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  Each  of  the  section  175A  plan 
requirements  is  discussed  below. 

Demonstration  of  Maintenance 

The  requirements  for  an  area  to 
redesignate  to  attainment  are  discussed 
in  the  memorandum  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  September  4, 
1992  (Calcagni  memo).  One  aspect  of  a 
complete  maintenance  demonstration 
discussed  in  the  Calcagni  memo  is  the 
requirement  to  develop  an  emission 
inventory  from  one  of  the  three  years 
diuing  which  the  area  has  demonstrated 
attainment.  This  inventory  should 
include  VOCs,  and  oxides  of  nitrogen 
(NOx)  fi'om  the  area  in  tons  per  day 
measurements.  In  addition  to  the 
Calcagni  memo,  more  recent  guidance 
on  the  redesignation  of  certain 
nonattainment  areas  to  attainment  is 
provided  in  the  limited  maintenance 
plan  memo. 

Attainment  Inventory 

The  LDEQ  adopted  comprehensive 
inventories  of  VOC,  NOx,  and  CO 
emissions  from  area,  stationary,  and 
mobile  soiuces  using  1990  as  the  base 
year  to  demonstrate  maintenance  of  the 
ozone  NAAQS.  EPA  has  determined 
that  1990  is  an  appropriate  year  on 
which  to  base  attaiimient  level 
emissions  because  EPA  policy  allows 
States  to  select  any  one  of  the  three 
years  in  the  attainment  period  as  the 
attainment  year  inventory.  The  State's 
submittals  contain  the  detailed 
inventory  data  and  siunmaries  by  source 
category. 

The  LDEQ  provided  the  stationary 
source  estimates  for  each  company 
meeting  the  emissions  criteria  by 
requiring  the  submission  of  complete 
emission  inventory  questionnaires 
which  had  been  designed  to  obtain  site- 
specific  data.  The  LDEQ  generated  area 
source  emissions  for  each  source 
category  based  on  EPA's  "Procedures  for 
the  Preparation  of  Emissions  Inventories 
for  Precursors  of  Carbon  Monoxide  and 
Ozone,  Voliune  I",  and  the 


EPA  document  entitled  "Compilation 
of  Air  Pollutant  Emission  Factors".  The 
non-road  mobile  source  inventory  was 
developed  using  methodology 
recommended  in  EPA's  "Procedures  for 
Emission  Inventory  Preparation. 
Volume  IV:  Mobile  Sources".  Data  were 
provided  regarding  an  EPA-sponsored 
study  entitled  "Nonroad  Engine 
Emission  Inventories  for  CO  and  Ozone 
Nonattainment  Boundaries."  On-road 
emissions  of  VOC,  NOx,  and  CO  were 
calculated  on  a  county-wide  basis  using 
EPA's  M0BILE5a  computer  model. 

In  the  limited  maintenance  plan 
memo,  EPA  set  forth  new  guidance  on 
maintenance  plan  requirements  for 
certain  ozone  nonattainment  areas.  The 
limited  maintenance  plan  memo 
identified  criteria  through  which  certain 
nonclassifiable  ozone  nonattainment 
areas  could  choose  to  submit  less 
rigorous  maintenance  plans.  As 
mentioned  earlier,  the  method  for 
calculating  design  values  is  presented  in 
the  June  18, 1990  memorandum, 
"Ozone  and  Carbon  Monoxide  Design 
Value  Calculations,"  from  William  G. 
Laxton,  former  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards 
Technical  Support  Division. 
Nonclassifiable  ozone  nonattainment 
areas  whose  design  values  are 
calculated  at  or  below  0.106  parts  per 
million  (ppm)  at  the  time  of 
redesignation,  are  no  longer  required  to 
project  emissions  over  the  maintenance 
period.  The  0.106  ppm  represents  85% 
of  the  ozone  exceedance  level  of  0.125 
ppm.  As  explained  in  the  November  16, 
1994  limited  mainteneuice  plan  memo, 
the  EPA  believes  if  an  area  begins  the 
maintenance  period  at  or  below  85%  of 
the  ozone  exceedance  level  of  the 
NAAQS,  the  existing  Federal  and  SIP 
control  measures,  along  with  the  PSD 
program,  will  be  adequate  to  assure 
maintenance  of  the  ozone  NAAQS  in 
the  area.  The  areas  of  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St.  Mary 
Parishes  have  calculated  design  values 
of  0.106,  0.090,  0.102,  0.096,  and  0.083 
ppm,  respectively.  In  light  of  this,  and 
the  lack  of  any  recent  history  of 
violations  of  the  ozone  NAAQS,  EPA 
beheves  that  it  is  reasonable  to  conclude 
that  the  combination  of  the  R.\CT 
measures  in  the  SIP,  the  Federal  Motor 
Vehicle  Control  Program,  the  RVP  limit 
of  7.8  pounds  per  square  inch,  and  the 
applicability  of  preconstruction  review 
in  accordance  with  the  prevention  of 
significant  deterioration  (PSD) 
requirements  of  part  C  of  Title  I, 
provides  adequate  assurance  that  the 
ozone  NAAQS  will  be  maintained. 
Thus,  the  EPA  beUeves  these  areas 
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qualify  for  the  limited  maintenance  plan 
approach. 

The  following  are  tables  of  the  revised 
average  peak  ozone  season  weekday 
VOC  and  NOx  emissions  for  the  major 
anthropogenic  source  categories  for  the 
1990  attainment  year  inventory. 

Beauregard  Parish 


Emissions  source 

1990 

tons  per 

day 

Point  Source  CO 

6020 

Point  Source  VOC 

9.19 

Point  Source  NOx  

12.00 

Area  Source  CO 

0.28 

Area  Source  VOC 

Area  Source  NOx  ~ 

Nonroad  CO  _ 

Nonroad  VOC 

Nonroad  NOx  

1.66 
0.11 
8.62 
1.93 
3.72 

Onroad  CO  ~. „ 

19.6 

Onroad  VOC 

Onroad  NOx  

2.69 
3.23 

Total  CO  „ 

88.70 

Total  VOC 

15  47 

Total  NOx  - 

19.05 

Grant  Parish 


1990 

Emissions  source 

tons 
day 

Point  Source  CO  

053 

Point  Source  VOC 

0.28 

Point  Source  NOx  -.... 

3.03 

Area  Source  CO _ 

0.14 

Area  Source  VOC  . > _.... 

3.31 

Area  Source  NOx 

0.05 

Nonroad  CO  „ 

5.49 

Nonroad  VOC 

1.26 

Nonroad  NOx  

321 

Onroad  CO  

28.00 

Onroad  VOC ^ 

3.59 

Onroad  NOx  ~ 

3.81 

Total  CO  

34.15 

Total  VOC  ..._ 

8.44 

Total  NOx  

10.11 

Lafayette  Parish 


Emissions  source 


Point  Source  CO  . 
Point  Source  VOC 
Point  Source  NOx 
Area  Source- CO  .. 
Area  Source  VOC 
Area  Source  NOx 

Nonroad  CO  

Nonroad  VOC 

Nonroad  NOx  . 

Onroad  CO  


1990  tons 
per  day 


0.44 
025 
5.35 
1.19 
7.47 
0.52 

56.97 
9.61 

3728 
123.46 


Lafayette  Parish— Continued 


Emissions  source 

1990  tons 
per  day 

Onroad  VOC 

14.98 

Onroad  NOx  

17.10 

Total  CO  

182  05 

Trtal  VOC 

32  31 

Total  NOx  

6025 

Lafourche  Parish 


Emissions  source 

1990 

tons  per 

day 

Point  Source  CO  

1.33 

Point  Source  VOC _ 

Point  Source  NOx  

5.56 
956 

Area  Source  CO 

0.45 

Area  Source  VOC 

Area  Source  NOx 

3.89 
0.43 

Nonroad  CO  

16.68 

Nonroad  VOC  ...._ 

Nonroad  NOx  . 

Onroad  CO  

3.57 

1.44 

63.08 

Onroad  VOC _ 

Onroad  NOx  

8.31 
10.17 

Total  CO  

81.54 

Total  VOC j1.... 

Total  NOx  ....« j. 

21.33 

21.6 

St.  Mary  Parii^h 


Emissiorte  source 

1 

1990  tons 
per  day 

Point  Source  CO  „_ 

684.55 

Poirtt  Source  VOC 

24  79 

Point  Source  NOx  

Area  Source  CO 

31.57 
0.49 

Area  Source  VOC 

Area  Source  NOx 

2.99 
022 

Nonroad  CO  

Nonroad  VOC 

Nonroad  NOx  

13.85 
2.62 

318 

Onroad  CO  

32  44 

Onroad  VOC 

4.31 

Onroad  NOx  ..- 

5.61 

Total  CO  

731.33 

Total  VOC 

34.71 

Total  NOx  

40.58 

The  attainment  inventories  submitted 
by  the  LDEQ  for  these  areas  meet  the 
redesignation  requirements  as  discussed 
in  the  Calcagni  memo  and  Umited 
maintenance  plan  memo.  Therefore,  the 
EPA  is  today  approving  the  emissions 
inventory  component  of  the 
maintenance  plans  for  the  areas  of 
Beauregard,  Grant,  Lafayette.  Lafourche, 
and  St.  Mary  Parishes. 


Continued  Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  the  areas  of  Beauregard, 
Grant,  Lafayette,  Lafourche,  and  St. 
Mary  Parishes  will  depend,  in  part,  on 
the  Federal  and  State  control  measures 
discussed  previously.  However,  the 
ambient  air  monitoring  sites  will  remain 
active  at  their  present  locations  during 
the  maintenance  period.  These  data  will 
be  quality  assured  and  submitted  to  the 
Aerometric  Information  and  Retrieval 
System  (AIRS)  on  a  monthly  basis.  As 
discussed  in  the  Umited  maintenance 
plan  memo,  certain  monitored  ozone 
levels  will  provide  the  basis  for 
triggering  measures  contained  in  the 
contingency  plan.  Additionally,  as 
discussed  above,  dining  year  8  of  the 
maintenance  period,  the  LDEQ  is 
required  to  submit  a  revised  plan  to 
provide  for  maintenance  of  the  ozone 
standard  in  tbese  areas  for  the  next  ten 
years. 

Contingency  Plan 

Section  175A  of  the  CAA  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  the  area  to 
attainment.  The  contingency  plan 
should  clearly  identify  the  measures  to 
be  adopted,  a  schedule  and  procedure 
for  adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
State.  The  State  should  also  identify 
speci^c  triggers  which  will  be  used  to 
determine  when  the  measures  need  to 
be  implemented. 

The  LDEQ  has  selected  VOC  offsets 
and  new  Control  Techni(]lies  Guidelines 
(CTG)  or  Alternative  Control 
Technology  (ACT)  rule  implementation 
as  its  contingency  measures.  At  any 
time  during  the  maintenance  period,  if 
the  areas  of  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St.  Mary 
Parishes  recfird  a  second  exceedance  of 
the  ozone  NAAQS  within  any 
consecutive  three-year  period,  the  LDEQ 
will  promulgate  a  rule  change  to 
implement  VOC  offsets  in  the  applicable 
parish.  This  rule  will  be  submitted  to 
EPA  within  9  months  of  the  second 
exceedance.  Implementation  will  occur 
immediately  upon  verification  of  a  third 
exceedance  of  the  ozone  standard  in  any 
consecutive  3  year  period. 

Should  Beauregard,  Grant,  Lafayette, 
Lafourche,  or  St.  Mary  Parishes 
experience  a  third  exceedance  of  the 
ozone  standard  during  any  consecutive 
3  year  period,  the  LDEQ  will  promulgate 
a  rule  revision  to  place  new  CTG  and 
ACT  VOC  rules  (where  applicable)  in 
the  affected  parish.  These  rules  v«ll  be 
submitted  to  the  EPA  within  9  months 
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of  the  third  exceedance.  Implementation 
will  occur  immediately  upon 
verification  that  a  violation  of  the  ozone 
standard  has  occurred.  These 
contingency  measures  and  schedules  for 
implementation  satisfy  the  requirements 
of  section  175A(d). 

Final  Action 

The  EPA  has  evaluated  the  State's 
redesignation  request  for  the  areas  of 
Beauregard,  Grant,  Lafayette,  Lafourche, 
and  St.  Mary  Parishes,  Louisiana,  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  The  EPA 
believes  that  the  redesignation  requests 
and  monitoring  data  demonstrate  that 
these  areas  have  attained  the  ozone 
standard.  In  addition,  the  EPA  has 
determined  that  the  redesignation 
requests  meet  the  requirements  and 
policy  set  forth  in  the  General  Preamble 
and  policy  memorandiun  discussed  in 
this  notice  for  area  redesignations,  and 
today  is  approving  Louisiana's 
redesignation  request  for  the  areas  of 
Beauregard,  Grant,  Lafayette,  Lafourche, 
and  St.  Mary  Parishes. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  published  elsewhere  in  this 
Federal  Register,  the  EPA  is  proposing 
to  approve  the  SIP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  October  17, 
1995,  unless  adverse  or  critical 
comments  are  received  by  September 
18, 1995.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received  on  this  action,  the  public  is 
advised  that  this  action  will  be  effective 
October  17,  1995. 

The  EPA  has  reviewed  these 
redesignation  requests  for  conformance 
with  the  provisions  of  the  CAA  and  has 
determined  that  this  action  conforms  to 
those  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 


605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  17, 1995.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not  affect 
the  finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
effectiveness  of  this  rule.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
estabhshing  a  precedent  for  any  futiu^e 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  EPA  from 
basing  its  actions  concerning  SIPs  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  section  7410(a)(2).  The 
Office  of  Management  and  Budget  has 
exempted  this  action  from  review  under 
Executive  Order  12866.  . 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  SIP  or 
plan  revision  approved  in  this  action. 


the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175A  of  the  Clean  Air  Act.  The  rules 
and  commitments  approved  in  this 
action  may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local,  or  tribal 
governments,  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  Therefore,  EPA 
has  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  control.  Area  designations. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental 
regulations.  National  parks.  Reporting 
and  recordkeeping,  Ozone,  Volatile 
organic  compounds.  Wilderness  areas. 

Dated:  )uly  21. 1995. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator  [6 A). 

40  CFR  parts  52  and  81  are  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.975  is  added  to  read  as 
follows: 

§  52.975    Redesignations  and  maintenance 
plans;  ozone. 

Approval.  The  Louisiana  Department 
of  Environmental  Quality  (LDEQ) 
submitted  redesignation  requests  and 
maintenance  plans  for  the  areas  of 
Beauregard,  Lafourche,  and  St.  Mary 
Parishes  on  June  14,  1993. 
Redesignation  requests  and 
maintenance  plans  were  submitted  for 
the  areas  of  Grant  and  Lafayette  on  May 
25,  1993.  The  EPA  deemed  these 
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requests  complete  on  September  10, 

1993.  Several  approvability  issues 
existed,  however.  The  LDEQ  addressed 
these  approvability  issues  in 
supplemental  ozone  redesignation 
requests  and  revised  maintenance  plans. 
These  supplemental  submittals  were 
received  for  the  areas  of  Beauregard, 
Grant,  Lafayette,  Lafourche,  and  St. 
Mary  Parishes  on  March  27, 1995, 
December  12, 1994.  October  21, 1994, 
November  18. 1994,  and  November  23, 

1994,  respectively.  The  redesignation 
requests  and  maintenance  plans  meet 


the  redesignation  requirements  in 
section  107(d)(3)(E)  of  the  Act  as 
amended  in  1990.  The  redesignations 
meet  the  Federal  requirements  of 
section  182(a)(1)  of  the  Clean  Air  Act  as 
a  revision  to  the  Louisiana  ozone  State 
Implementation  Plan  for  these  areas. 
The  EPA  therefore  approved  the  request 
for  redesignation  to  attainment  with 
respect  to  ozone  for  the  areas  of 
Beauregard,  Grant,  Lafayette,  Lafourche, 
and  St.  Mary  Parishes  on  October  17, 
1995. 

LOUISIANA— Ozone 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7871q. 

2.  In  §  81.319.  the  attainment  status 
designation  table  for  ozone  is  amended 
by  revising  the  entries  for  Beauregard. 
Grant,  Lafayette,  Lafourche,  and  St. 
Mary  Parishes  under  "Designated  Area" 
to  read  as  follows: 

§81.319    Louisiana. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Beauregard  Parish Oct.  17. 1995  Attainment. 

•  •  •  •  • 

Grant  Parish Oct.  17, 1995  Attainment. 

•  •  •  •  * 

Lafayette  Parish Oct.  17, 1995  Attainment. 

•  «  •  •  * 

Lafourche  Parish „ Oct  17, 1995 Attainment. 

•  •  •  *  • 

SL  Mary  Parish  Oct.  17,  1995  Attainment. 


■  This  date  is  November  15, 1990,  unless  otherwise  noted. 


(FR  Doc.  95-20193  Filed  8-17-95;  8.45  am] 
BiLUNO  COW  asao-50-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-60;  RM-8455;  RM-8511] 

Radio  Broadcasting  Services;  Duncan, 
AZ  and  Reserve,  NM 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
264A  to  Dimcan,  Arizona,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Duncan  Community  Radio  (RM- 
8455).  See  59  FR  34405,  July  5, 1994. 
Additionally,  Channel  283C3  is  allotted 
to  Reserve,  New  Mexico,  as  that 
community's  first  local  aiu-al 
transmission  service,  in  response  to  a 


counterproposal  filed  on  behalf  of  Acme 
Enterprises  (RM-6511).  Coordinates 
used  for  Channel  264A  at  Dimcan, 
Arizona,  are  32-43-12  and  109-06-12. 
Coordinates  used  for  Channel  283C3  at 
Reserve,  New  Mexico,  are  33-43-00  and 
108—45-24.  As  Duncan  and  Reserve  are 
each  located  within  320  kilometers  (199 
miles)  of  the  United  States-Mexico 
border,  concurrence  of  the  Mexican 
government  in  the  respective  allotments 
was  obtained.  With  this  action,  the 
proceeding  is  termin  ted. 

DATES:  Effective  September  28, 1995. 
The  window  period  for  filing 
applications  will  open  on  September  28, 
1995,  and  close  on  October  30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  264A  at  Duncan,  Arizona,  and 
for  Chanitel  283C3  at  Reserve,  New 
Mexico,  should  be  addressed  to  the 
Audio  Services  Division,  FM  Branch, 
(202) 418-2700. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-60, 
adopted  August  4, 1995,  and  released 
August  14,  1995.  The  full  text  of  this   . 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi^om  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  fo&part  73 
continues  to  read  as  follows: 
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Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Duncan,  Chaimel  264A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding.  Reserve,  Chaimel 
283C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-20472  Filed  8-17-95;  8:45  am) 

BILUNO  CODE  •712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-63;  RM-8617] 

Radio  Broadcasting  Services; 
Rushvilie,  IL 

AGENCY:  Federal  Conununicatioos 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  substitutes 
Channel  223A  for  Channel  244A  at 
Rushvilie,  Illinois,  at  the  request  of 
Larry  K.  and  Cathy  M.  Price.  See  60  FR 
26711,  May  18, 1995.  Channel  223A  can 
be  allotted  to  Rushvilie  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
petitioner's  licensed  site  with  a  site 
restriction  of  8.3  kilometers  (5.1  miles) 
northwest  of  the  community.  The 
coordinates  for  Channel  223A  at 
Rushvilie  are  North  Latitude  40-08-20 
and  West  Longitude  90-39-26.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-63, 
adopted  August  4, 1995.  and  released 
August  14. 1995.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti^et,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246,  or  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Chaimel  244A  and  by 
adding  Chaimel  223A  at  Rushvilie. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  95-20476  Filed  8-17-95;  8:45  am) 

BILUNO  CODE  6712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  95-64;  RM-8618] 

Radio  Broadcasting  Services;  Talldng 
Rocl(.  GA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
261A  to  Talking  Rock,  Georgia,  as  that 
community's  first  local  transmission 
service,  at  the  request  of  Funseeker's 
Network,  hic.  See  60  FR  26711,  May  18, 
1995.  Channel  261A  can  be  allotted  to 
Talking  Rock  in  compliance  with  the 
Commissions  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.6  kilometers  (8.5  miles) 
north  of  the  commimity,  in  order  to 
avoid  a  short  spacing  to  the  licensed 
sites  of  Station  WNNX(FM),  Channel 
259C,  Atlanta,  Georgia,  and  Station 
WUSY(FM).  Channel  264C,  Cleveland. 
Tennessee.  The  coordinates  for  Channel 
261A  at  Talking  Rock  are  North  Latitude 
34-37-54  and  West  Longitude  84-31- 
24.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  28, 1995. 
The  window  period  for  filing 
applications  will  open  on  September  28, 
1995,  and  close  on  October  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-64, 
adopted  August  4, 1995,  and  released 
August  14, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti«et,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246,  or  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  tiie  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Talking  Rock,  Channel  261A. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-20475  Filed  8-17-95;  8:45  am) 
BILUNO  CODE  S712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-37;  RM-8586] 

Television  Broadcasting  Services; 
Waimanalo,  HI 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
Television  Channel  56  to  Waimanalo. 
Hawaii,  as  the  community's  first  local 
television  service,  at  the  request  of  Joyce 
Cathcart.  See  60  FR  19012,  April  14. 
1995.  Channel  56  can  be  allotted  to 
Waimanalo  consistent  with  the 
Commission's  minimum  distance 
separation  requirements  of  Section 
73.610.  The  coordinates  for  this 
allotment  are  North  Latitude  21-21-00 
and  West  Longitude  157-43-12. 
Although  the  Commission  has  imposed 
a  freeze  on  television  allotments  in 
certain  areas,  Waimanalo  is  not  in  one 
of  the  affected  areas.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
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and  Order,  MM  Docket  No.  95-37, 
adopted  August  4, 1995,  and  released 
August  14, 1995.  The  full  text  of  this 
Cominission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  E)C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  or  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  303. 

i  73.606(b)    [Annended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments  under  Hawaii,  is 
amended  by  adding  Waimanalo, 
Channel  56. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  95-20473  Filed  8-17-95;  8:45  am] 

BIUJNGCOOE  fn2-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-38;  RM-8587] 

Television  Broadcasting  Services; 
Kailua,  HI 

AGENCY:  Federal  Conunimications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
Television  Channel  50  to  Kailua, 
Hawaii,  as  the  community's  first  local 
television  service,  at  the  request  of  Paul 
Alfred  Tennyson.  See  60  FR  19205, 
April  17, 1995.  Channel  50  can  be 
allotted  to  Kailua  consistent  with  the 
Commission's  minimum  distance 
separation  requirements  of  Section 
73.610.  The  coordinates  for  Channel  50 
at  Kailua  are  North  Latitude  21-24-00 
and  West  Longitude  157-44-30. 
Although  the  Commission  has  imposed 
a  freeze  on  television  allotments  in 
certain  areas.  Kailua  is  not  in  one  of  the 
affected  areas.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  28, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-38, 
adopted  August  4, 1995,  and  released 
August  14, 1995.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  IntematicHial  "Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  303. 

$73.606<b)    [Amended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments  under  Hawaii,  is 
amended  by  adding  Kailua,  Channel  50. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-20474  Filed  8-17-95;  8:45  am] 

BILUNQ  COOE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  PS-135;  Amdt  192-74] 

RIN  2137-AC32 

Customer-Owned  Service  Lines; 
Correction 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  correction  of 
amendment  number. 

SUMMARY:  This  document  corrects  the 
amendment  number  of  final  rule 
document  95-20021  published  in  the 
Federal  Register  on  Monday,  August  14, 
1995  (60  FR  41821).  In  the  document 
heading  on  page  41821,  the  amendment 


number  "Amdt.  192-3"  is  changed  to  . 
read  "Amdt.  192-74."  The  final  rule 
requires  operators  of  gas  service  lines 
who  do  not  maintain  buried  customer 
piping  up  to  building  walls  or  certain 
other  locations  to  notify  their  customers 
of  the  need  to  maintain  that  piping. 
EFFECTIVE  DATE:  September  13, 1995. 
FOR  FjJRTHER  INFORMATION  CONTACT: 
Jenny  Donohue,  (202)  366-4046. 

Issued  in  Washington,  DC  on  August  15, 
1995. 

Lucian  M.  Furrow, 

Acting  Associate  Administrator  for  Pipeline 
Safety. 

IFR  Doc.  95-20525  Filed  8-17-95;  8:45  am] 
BILUNQ  COOE  4910-aO-P 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  501 

Organization  and  Delegation  of  Powers 
and  Duties 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

summary:  In  this  final  rule,  NHTSA's 
Associate  Administrator  for  Safety 
Performance  Standards  is  delegated 
authority  to  issue  certain  Federal 
Register  documents  relating  to  the  theft 
and  fuel  economy  programs,  and  to 
issue  documents  making  nonsubstantive 
changes  and  corrections  to  rulemaking 
docvunents.  In  addition,  delegations  of 
authority  to  the  Associate  Administrator 
for  State  and  Community  Services  are 
described,  and  statutory  citations  in 
NHTSA's  regulations  on  organization 
and  delegation  of  powers  and  duties  are 
updated  to  reflect  the  1994  codification 
of  the  Department  of  Transportation's 
statutes. 

EFFECTIVE  DATE:  August  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel,  NHTSA,  400  Seventh  Street, 
SW,  Room  5219,  Washington,  DC  20590. 
Ms.  Nakama's  telephone  number  is: 
(202) 366-2992. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  the  regulations  on  the 
organization  of  and  delegation  of 
powers  and  duties  within  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  In  addition  to  the  authority 
already  delegated  by  the  NHTSA 
Administrator,  authority  is  delegated  to 
the  Associate  Administrator  for  Safety 
Performance  Standards  (AASPS)  to 
issue  the  following — 

(1)  All  documents  issued  under  the 
Motor  Vehicle  Theft  Prevention  Program 
(49  U.S.C.  chapter  331). 
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(2)  All  Federal  Register  documents 
issued  under  the  Automobile  Fuel 
Economy  Program  (49  U.S.C.  chapter 
329).  except  final  rules  establishing  or 
amending  generally  applicable 
Corporate  Average  Fuel  Economy 
Standards. 

(3)  All  Federal  Register  documents 
issued  in  response  to  a  manufacturer's 
petition  for  exemption  from  49  U.S.C. 
chapter  301 's  notification  and  remedy 
requirements,  in  connection  vdth  a 
defect  or  noncompliance  concerning 
labehng  errors. 

(4)  All  Federal  Register  dociuAents 
extending  the  comment  period  for  a 
noncontroversial  rulemsJung,  making 
technical  amendments  or  corrections  to 
a  final  rule,  and  extending  the  effective 
date  of  a  final  rule. 

In  addition,  this  final  rule  amends 
part  501  to  describe  the  delegation  of 
authority  to  the  Associate  Administrator 
for  State  and  Community  Services.  Part 
501  has  also  been  amended  to  cite  new 
statutory  authorities,  and  remove 
outdated  citations.  These  amendments 
are  necessary  to  reflect  the  1994 
codification  of  the  statutory  authority 
for  many  of  NHTSA's  programs, 
"without  substantive  change,"  into  Title 
49  of  the  United  States  Code. 

As  matters  relating  to  agency 
management,  the  amendments  made  by 
this  document  are  not  covered  by  the 
notice  and  comment  or  the  effective 
date  requirements  of  the  Administrative 
Procedure  Act.  These  amendments 
relate  solely  to  changes  in  the  scope  of 
the  delegation  of  authority  from  the 
NHTSA  Administrator  to  the  Associate 
Administrator  for  Safety  Performance 
Standards,  or  reflect  new  statutory 
citations,  and  have  no  substantive  effect. 
Notice  and  the  opportimity  for  comment 
are,  therefore,  not  required,  and  these 
amendments  are  efi^ective  immediately 
upon  publication  in  the  Federal 
Register.  In  addition,  these  amendments 
are  not  covered  by  Executive  Order 
12866  or  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

List  of  Subjects  in  49  CFR  Part  501 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  49 
CFR  part  501  is  amended  as  follows: 

PART  501— [AMENDED] 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  105  and  322; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  501.2  is  revised  to  read  as 
follows: 


§501,2    General. 

The  Administrator  is  delegated 
authority  by  the  Secretary  of 
Transportation  (49  CFR  1.50)  to: 

(a)  Carry  out  the  following  chapters  or 
sections  of  Title  49  of  the  United  States 
Code: 

(1)  Chapter  301— Motor  Vehicle 
Safety. 

(2)  Chapter  303— National  Driver 
Register. 

(3)  Chapter  305 — National 
Automobile  Title  Information  System. 

(4)  Chapter  321— General. 

(5)  Chapter  323 — Consiuner 
Information. 

(6)  Chapter  325 — Bumper  Standards. 

(7)  Chapter  327— Odometers. 

(8)  Chapter  329— Automobile  Fuel 
Economy. 

(9)  Chapter  331— Theft  Prevention. 

(10)  Section  20134(a),  with  respect  to 
the  laws  administered  by  the  National 
Highway  Traffic  Safety  Administrator 
pertaining  to  highway,  traffic  and  motor 
vehicle  safety. 

(b)  Carry  out  23  U.S.C.  chapter  4, 
HIGHWAY  SAFETY,  as  amended, 
except  for  section  409  and  activities 
relating  to  highway  design,  construction 
and  maintenance,  traffic  control 
devices,  identification  and  surveillance 
of  accident  locations,  and  highway- 
related  aspects  of  pedestrian  and  bicycle 
safety. 

(c)  Exercise  the  authority  vested  in  the 
Secretary  by  section  210(2)  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7544(2)). 

(d)  Carry  out  the  Act  of  July  14,  1960, 
as  amended  (23  U.S.C.  313  note). 

(e)  Administer  the  following  sections 
of  Title  23,  United  States  Code,  with  the 
concurrence  of  the  Federal  Highway 
Administrator: 

(1)  Section  141,  as  it  relates  to 
certification  of  the  enforcement  of  speed 
limits. 

(2)  Section  153. 

(3)  Section  154(a),  (b),  (d),  and  (e). 

(4)  Section  158. 

(f)  Carry  out  the  consultation 
functions  vested  in  the  Secretary  by 
Executive  Order  11912  (3  CFR,  1976 
Comp.,  p.  114),  as  amended. 

3.  In  §  501.3,  the  imdesignated 
paragraph  preceding  paragraph  (a)  is 
transferred  to  the  end  of  the 
introductory  text,  paragraphs  (a)(l)(i), 
(a)(2),  and  (a)(3),  and  (c)  are  revised,  and 
paragraph  (d)  is  removed,  to  read  as 
follows: 

§  501 .3    Organization  and  general 
responsibilities. 

•        •        *        *        • 

(a)  Office  of  the  Administrator — (1) 
Administrator,  (i)  Represents  the 
Department  and  is  the  principal  advisor 
to  the  Secretary  in  all  matters  related  to 


chapters  301,  303,  305.  321,  323,  325, 
327,  329,  and  331  of  Title  49  U.S.C;  23 
U.S.C.  chapter  4,  except  section  409;  as 
each  relates  to  highway  safety,  sections 
141. 153, 154(a),  (b),  (d)  and  (e),  and  158 
of  Title  23  U.S.C;  and  such  other 
authorities  as  are  delegated  by  the 
Secretary  of  Transportation  (49  CFR 
1.50); 

•  *        »        »        » 

(2)  Deputy  Administrator.  Assists  the 
Administrator  in  discharging 
responsibilities.  Directs  and  coordinates 
the  Administration's  management  and 
operational  programs,  and  related 
pohcies  and  procediu^s  at  headquarters 
and  in  the  field.  Provides  policy 
direction  and  executive  direction  to  the 
Associate  Administrator  for  State  and 
Commimity  Services. 

(3)  Executive  Director.  As  the 
principal  advisor  to  the  Administrator 
and  Deputy  Administrator,  provides 
direction  on  internal  management  and 
mission  support  programs.  Provides 
executive  direction  over  the  Associate 
Administrators,  except  for  the  Associate 
Administrator  for  State  and  Community 
Services. 

*  *        *        •        • 

(c)  Associate  Administrators — (1) 
Associate  Administrator  for  Plans  and 
Policy.  Acts  as  the  principal  advisor  to 
the  Administrator  on  all  matters 
involving  NHTSA  policies,  objectives, 
budget,  programs,  and  plans  and  their 
effectiveness  in  carrying  out  the  goals 
and  missions  of  the  Administrator. 

(2)  Associate  Administrator  for  Safety 
Performance  Standards.  As  the 
principal  advisor  to  the  Administrator 
on  the  setting  of  motor  vehicle 
standards  and  regulations,  administers 
the  programs  of  the  Administration  to 
develop  and  issue  Federal  standards 
and  regulations  dealing  with  motor 
vehicle  safety,  fuel  economy,  theft 
prevention,  and  consumer  information 
and  regulations  dealing  with  the 
following  characteristics  of  motor 
vehicles:  damage  susceptibility, 
crashworthiness,  and  ease  of  diagnosis 
and  repair. 

(3)  Associate  Administrator  for  Safety 
Assurance.  As  the  principal  advisor  to 
the  Administrator  on  the  enforcement  of 
motor  vehicle  standards  and 
regulations,  directs  and  administers 
programs  to  ensure  compliance  with 
Federal  laws,  standards,  and  regulations 
relating  to  motor  vehicle  safety,  fuel 
economy,  theft  prevention, 
damageability,  consumer  information 
and  odometer  fraud. 

(4)  Associate  Administrator  for  Traffic 
Safety  Programs.  As  the  principal 
advisor  to  the  Administrator  on  traffic 
safety  programs,  develops  national 
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traffic  safety  programs,  including  the 
reduction  of  alcohol  and  drug  use 
among  drivers,  the  encouragement  of 
safety  belt  and  child  safety  seat  use,  and 
the  enforcement  of  traffic  laws;  provides 
technical  assistance  and  liaison  to  States 
(in  cooperation  with  the  Associate 
Administrator  for  State  and  Community 
Services)  and  other  organizations  in 
support  of  highway  safety  programs. 

(5)  Associate  Administrator  for  State 
and  Community  Services.  As  the 
principal  advisor  to  the  Administrator 
on  all  matters  as  they  relate  to  the 
NHTSA  Regional  Offices,  directs  the 
management  of  the  State  and 
community  highway  safety  programs 
and  the  activities  of  the  Regional 
Administrators  in  the  provision  of 
leadership,  technical  guidance  and 
assistance  to  the  States;  assures 
coordination  of  field  programs  with  the 
Federal  Highway  Administration; 
provides  guidance  to  promote  effective 
implementation  of  the  State  and 
community  highway  safety  programs; 
participates  in  the  development,  review, 
implementation,  and  coordination  of 
related  programs,  policies,  and 
procedures. 

(6)  Associate  Administrator  for 
Research  and  Development.  As  the 
principal  advisor  to  the  Administrator 
on  motor  vehicle  and  highway  safety 
research  and  development,  directs  and 
administers  programs  related  to 
accident  investigation  and  information 
collection,  analysis  and  dissemination, 
and  facilities  requirements  to  support 
NHTSA  research  and  development 
efforts. 

(7)  Associate  Administrator  for 
Administration.  Acts  as  the  principal 
advisor  to  the  Administrator  on  all 
administrative  and  managerial  matters 
as  they  relate  to  NHTSA  missions, 
programs,  and  objectives;  organization 
and  delegations  of  authority; 
management  studies;  personnel 
management;  training;  logistics  and 
procurement;  financial  management; 
accounting  and  data  systems  design; 
paperwork  management;  investigations 
and  security;  audits;  defense  readiness; 
and  administrative  support  services. 

4.  Section  501.4  is  revised  to  read  as 
follows: 

S  SOI  .4    Succession  to  Administrator. 

The  following  officials  in  the  order 
indicated,  shall  act  in  accordance  with 
the  requirements  of  5  U.S.C.  3346-3349 
as  Administrator  of  the  National 
Highway  Traffic  Safety  Administration, 
in  the  case  of  the  absence  or  disability 
or  in  the  case  of  a  vacancy  in  the  office 
of  the  Administrator,  until  a  successor 
is  appointed: 

(a)  Deputy  Administrator; 


(b)  Executive  Director; 

(c)  Chief  Coimsel; 

(d)  Associate  Administrator  for  Plans 
and  Policy; 

(e)  Associate  Administrator  for  Safety 
Performance  Standards; 

(0  Associate  Administrator  for  Safety 
Assurance; 

(g)  Associate  Administrator  for  Traffic 
Safety  Programs; 

(h)  Associate  Administrator  for  State 
and  Community  Services; 

(i)  Associate  Administrator  for 
Research  and  Development;  and 

(j)  Associate  Administrator  for 
Administration. 

5.  Section  501.7  is  revised  to  read  as 
follows: 

§  501 .7    Administrator's  reservations  of 
authority. 

The  delegations  of  authority  in  this 
part  do  not  extend  to  the  following 
authority  which  is  reserved  to  the 
Administrator  and,  in  those  instances 
when  the  office  of  the  Administrator  is 
vacant  due  to  death  or  resignation,  or 
when  the  Administrator  is  absent  as 
provided  by  §  501.5(a),  to  the  Deputy 
Administrator  or  Executive  Director: 

(a)  The  authority  imder  chapter  301 — 
Motor  Vehicle  Safety— of  Title  49  of  the 
United  States  Code  to: 

(1)  Issue,  amend,  or  revoke  final 
federal  motor  vehicle  safety  standards 
and  regulations; 

(2)  Make  final  decisions  concerning 
alleged  safety-related  defects  and 
noncompliances  with  Federal  motor 
vehicle  safety  standards; 

(3)  Grant  or  renew  temporary 
exemptions  fi'om  federal  motor  vehicle 
safety  standards;  and 

(4)  Grant  or  deny  appeals  fi'om 
determinations  upon  petitions  for 
inconsequential  defect  or 
noncompliance. 

(b)  The  authority  under  23  U.S.C. 
chapter  4,  as  amended,  to: 

(1)  Apportion  authorization  amounts 
and  distribute  obligation  limitations  for 
State  and  community  highway  safety 
programs  under  23  U.S.C.  402; 

(2)  Approve  the  initial  awarding  of 
alcohol  incentive  grants  to  the  States 
authorized  under  23  U.S.C.  408,  and 
dnmk  driving  prevention  grants  to  the 
States  authorized  under  23  U.S.C.  410; 

(3)  Issue,  amend,  or  revoke  uniform 
State  and  community  highway  safety 
guidelines,  and,  with  the  concurrence  of 
the  Federal  Highway  Administrator, 
designate  priority  highway  safety 
programs,  under  23  U.S.C.  402; 

(4)  Fix  the  rate  of  compensation  for 
non-government  members  of  agency 
sponsored  committees  which  are 
entitled  to  compensation. 


(c)  The  authority  under  chapters  321, 
323,  325,  and  329  of  Title  49  of  the 
United  States  Code  to: 

(1)  Issue,  amend,  or  revoke  final  rules 
and  regulations,  except  for  final  rules 
issued  under  section  32902(d);  and 

(2)  Assess  civil  penalties  and  approve 
manufacturer  fuel  economy  credit  plans 
under  chapter  329. 

(d)  The  authority  under  sections  141, 
153, 154  and  158  of  Title  23  of  the 
United  States  Code,  with  the 
concurrence  of  the  Federal  Highway 
Administrator,  to  disapprove  any  State 
certification  or  to  impose  any  sanction 
or  transfer  on  a  State  for  violations  of 
the  National  Maximum  Speed  Limit, 
Safety  Belt  and  Motorcycle  Helmet  Use 
Requirements,  or  the  National  Minimum 
Drinking  Age. 

6.  Section  501.8  is  revised  to  read  as 
follows: 

§501.8    Delegations. 

(a)  Deputy  Administrator.  The  Deputy 
Administrator  is  delegated  authority  to 
act  for  the  Administrator,  except  where 
specifically  limited  by  law,  order, 
regulation,  or  instructions  of  the 
Administrator.  The  Deputy 
Administrator  is  delegated  authority  to 
provide  executive  direction  to  the 
Associate  Administrator  for  State  and 
Community  Services  and  the  Director  of 
International  Harmonization,  and  assist 
the  Administrator  in  providing 
executive  direction  to  all  organizational 
elements  of  NHTSA. 

(b)  Executive  Director.  The  Executive 
Director  is  delegated  line  authority  for 
executive  direction  over  the  Associate 
Administrators,  except  for  the  Associate 
Administrator  for  State  and  Community 
Services. 

(c)  Director,  Office  of  Civil  Rights.  The 
Director,  Office  of  Civil  Rights  is 
delegated  authority  to: 

(1)  Act  as  the  NHTSA  Director  of 
Equal  Employment  Opportunity. 

(2)  Act  as  NHTSA  Contracts 
Compliance  Of^^r. 

(3)  Act  as  NHreA  coordinator  for 
matters  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d  et 
seq.).  Executive  Order  12250  (3  CFR. 
1989  Comp.,  p.  298),  and  regulations  of 
the  Department  of  Justice. 

(d)  Chief  Counsel.  The  Chief  Counsel 
is  delegated  authority  to: 

(1)  Exercise  the  powers  and  perform 
the  duties  of  the  Administrator  with 
respect  to  setting  of  odometer 
regulations  authorized  under  49  U.S.C. 
chapter  327,  and  with  respect  to 
providing  technical  assistance  and 
granting  extensions  of  time  to  the  states 
under  49  U.S.C.  32705. 

(2)  Establish  the  legal  sufficiency  of 
all  investigations  conducted  imder  the 
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authority  of  the  following  chapters  of 
Title  49  of  the  United  States  Code: 
chapter  301;  chapter  323;  chapter  325; 
chapter  327;  chapter  329;  and  chapter 
331,  and  to  compromise  any  civil 
penalty  or  monetary  settlement  in  an 
amount  of  $25,000  or  less  resulting  from 
a  violation  of  any  of  these  chapters. 

(3)  Exercise  the  powers  of  the 
Administrator  under  49  U.S.C.  30166 
Cc),  (g).  (h),  (i),  and  (k). 

(4)  Issue  subpoenas,  after  notice  to  the 
Administrator,  for  the  attendance  of 
witnesses  and  production  of  dociunents 
pursuant  to  chapters  301,  323,  325,  327, 
329,  and  331  of  Title  49  of  the  United 
States  Code. 

(e)  Associate  Administrator  for  Plans 
and  Policy.  The  Associate  Administrator 
for  Plans  and  Policy  is  delegated 
authority  to  direct  the  NHTSA  plaiming 
and  evaluation  system  in  conjunction 
with  Departmental  requirement  and 
planning  goals;  to  coordinate  the 
development  of  the  Administrator's 
plans,  poUcies,  budget,  and  programs, 
and  analyses  of  their  expected  impact, 
and  their  evaluation  in  terms  of  the 
degree  of  goal  achievement;  and  to 
perform  independent  analyses  of 
proposed  Administration  regulatory, 
grant,  legislative,  and  program  activities. 

(f)  Associate  Administrator  for  Safety 
Performance  Standards.  Except  for 
authority  reserved  to  the  Administrator 
^r  delegated  to  the  Associate 
Administrator  for  Safety  Assurance,  the 
Associate  Administrator  for  Safety 
Performance  Standards  is  delegated 
authority  to  exercise  the  powers  and 
perform  the  duties  of  the  Administrator 
with  respect  to  the  setting  of  motor 
vehicle  safety  and  theft  prevention 
standards,  average  fuel  economy 
standards,  procedural  regulations,  and 
the  development  of  consimier 
information  and  regulations  authorized 
under  49  U.S.C.  chapter  301  (except  for 
sections  30141  through  30147),  and 
authorized  imder  49  U.S.C.  chapters 
323,  325,  329,  and  331.  The  Associate 
Administrator  for  Safety  Performance 
Standards  is  also  delegated  authority  to: 

(1)  Respond  to  a  manufacturer's 
petition  for  exemption  from  49  U.S.C. 
chapter  301  's  notification  and  remedy 
requirements  in  connection  with  a 
defect  or  noncompliance  concerning 
labelling  errors; 

(2)  Extend  comment  periods  (both 
self-initiated  and  in  response  to  a 
petition  for  extension  of  time)  for 
noncontroversial  rulemakings; 

(3)  Make  technical  amendments  or 
corrections  to  a  final  rule;  and 

(4)  Extend  the  effective  date  of  a 
noncontroversial  final  rule. 

(g)  Associate  Administrator  for  Safety 
Assurance.  Except  for  those  portions 


that  have  been  reserved  to  the 
Administrator  or  delegated  to  the  Chief 
Counsel,  the  Associate  Administrator 
for  Safety  Assurance  is  delegated 
authority  to  exercise  the  powers  and 
perform  the  duties  of  the  Administrator 
with  respect  to: 

(1)  Administering  the  NHTSA 
enforcement  program  for  all  laws, 
standards,  and  regulations  pertinent  to 
vehicle  safety,  fuel  economy,  theft 
prevention,  damageability,  consumer 
information  and  odometer  fraud, 
authorized  under  49  U.S.C.  chapters 
301,  323,  325,  327,  329,  and  331. 

(2)  Issuing  regulations  relating  to  the 
importation  of  motor  vehicles  under  49 
U.S.C.  30141  through  30147. 

(3)  Granting  and  denying  petitions  for 
import  eligibility  determinations 
submitted  to  NHTSA  by  motor  vehicle 
manufacturers  and  registered  importers 
under  49  U.S.C.  30141. 

(h)  Associate  Administrator  for  Traffic 
Safety  Programs.  Except  for  those 
portions  that  have  been  reserved  to  the 
Administrator  or  delegated  to  the 
Associate  Administrator  for  State  and 
Commujiity  Services,  the  Associate 
Administrator  for  Traffic  Safety 
Programs  is  delegated  authority  to 
exercise  the  powers  and  perform  the 
duties  of  the  Administrator  with  respect 
to:  23  U.S.C.  chapter  4,  as  amended;  the 
authority  vested  by  section  210(2)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7544(2));  the  authority  vested  by  49 
U.S.C.  20134(a),  vnth  respect  to  the  laws 
administered  by  the  Administrator 
pertaining  to  highway,  traffic,  and  motor 
vehicle  s^ety;  the  Act  of  July  14, 1960, 
as  amended  (23  U.S.C.  313  note)  and  49 
U.S.C.  chapter  303;  the  authority  vested 
by  section  141,  as  it  relates  to 
certification  of  the  enforcement  of  speed 
limits,  and  sections  153, 154(a),  (b),  (d), 
and  (e)  and  158  of  Title  23  of  the  United 
States  Code,  with  the  concurrence  of  the 
Federal  Highway  Administrator;  and 
section  209  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(23  U.S.C.  401  note)  as  delegated  by  the 
Secretary  in  §  501. 2(i). 

(i)  Associate  Administrator  for  State 
and  Community  Services.  The  Associate 
Administrator  for  State  and  Community 
Services  is  delegated  authority  to 
exercise  the  powers  and  perform  the 
duties  of  the  Administrator  with  respect 
to  State  and  community  highway  safety 
programs  under  23  U.S.C.  402, 
including  approval  and  disapproval  of 
State  highway  safety  plans  and  final 
vouchers,  in  accordance  with  the 
procedural  requirements  of  the 
Administration;  to  approve  the 
awarding  of  alcohol  incentive  grants  to 
the  States  under  23  U.S.C.  408  and 
drunk  driving  prevention  grants  under 


23  U.S.C.  410,  for  years  subsequent  to 
the  initial  awarding  of  such  grants  by 
the  Administrator;  as  appropriate  for 
activities  benefiting  states  and 
conmiunities,  to  implement  23  U.S.C. 
403;  and  to  implement  the  requirements 
of  23  U.S.C.  153.  jointly  with  the 
delegate  of  the  Federal  Highway 
Administrator. 

(j)  Associate  Administrator  for 
Research  and  Development.  The 
Associate  Administrator  for  Research 
and  Development  is  delegated  authority 
to:  develop  and  conduct  research  and 
development  programs  and  projects 
necessary  to  support  the  purposes  of 
chapters  301,  323,  325,  327,  329,  and 
331  of  Title  49  U.S.C,  and  Title  23 
U.S.C.  chapter  4,  as  amended,  in 
coordination  with  the  appropriate 
Associate  Administrators,  and  the  Chief 
Counsel. 

(k)  Associate  Administrator  for 
Administration.  The  Associate 
Administrator  for  Administration  is 
delegated  authority  to: 

(1)  Exercise  procvu«ment  authority 
with  respect  to  NHTSA  requirements; 

(2)  Administer  and  conduct  NHTSA's 
personnel  management  activities; 

(3)  Administer  NHTSA  financial 
management  programs,  including 
systems  of  funds  control  and  accounts 
of  all  financial  transactions;  and 

(4)  Conduct  administrative 
management  services  in  support  of 
NHTSA  missions  and  programs. 

(1)  Director,  Office  of  Vehicle  Safety 
Compliance,  Enforcement.  The  Director, 
Office  of  Vehicle  Safety  Compliance, 
Enforcement,  is  delegated  authority  to 
exercise  the  powers  and  perform  the 
duties  of  the  Administrator  with  respect 
to  granting  and  denying  petitions  for 
import  eligibility  decisions  submitted  to 
NHTSA  by  motor  vehicle  manufacturers 
and  registered  importers  under  49 
U.S.C.  30141(a)(1). 

Issued  on:  August  4. 199S. 
Ricardo  Martinez, 

Administrator. 

[FR  Doc.  95-19710  Filed  8-17-95;  8:45  am) 
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49  CFR  Parts  571 ,  572,  and  589 
[Docket  No.  92-28;  Notice  4] 
RIN2127-AB85 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Impact  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

StJMMARY:  This  document  amends 
Standard  No.  201,  Occupant  Protection 
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in  Interior  Impact,  to  require  passenger 
cars,  and  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  10.000 
poimds  or  less,  to  provide  protection 
when  an  occupant's  head  strikes  upp)er 
interior  components,  including  pillars, 
side  rails,  headers,  and  the  roof,  during 
a  crash.  The  amendments  add 
procedures  and  performance 
requirements  for  a  new  in-vehicle 
component  test.  Insofar  as  this 
rulemaking  applies  to  passenger  cars,  it 
is  required  by  the  NHTSA  Authorization 
Act  of  1991  (sections  2500-2509  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act). 

DATES:  Effective  date:  The  amendments 
made  in  this  rule  are  effective  on 
September  18, 1995. 

Incorporation  by  reference  date:  The 
incorporation  by  reference  of  the 
material  listed  in  this  document  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  18, 1995. 

Petition  date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  September  18, 
1995. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Fan,  Side  and  Rollover  Crash  Protection 
Division,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-36&-4922);  or  Mary  Versailles. 
Rulemaking  Division.  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-36&-2992). 
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I.  Statutory  Basis  for  Rulemaking 

This  final  rule  responds  to  the 
NHTSA  Authorization  Act  of  1991 
(sections  2500-2509  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
("ISTEA"),  Pub.  L.  102-240).  ISTEA 
requires  NHTSA  to  address  several 
vehicle  safety  matters  through 
rulemaking.  One  of  these  matters,  set 
forth  in  section  2503(5),  is  improved 
head  impact  protection  from  interior 
components  (i.e.,  roof  rails,  pillars,  and 
front  headers)  of  passenger  cars. 

Section  2502  oflSTEA  generally 
directed  NHTSA  to  initiate  rulemaking 
on  improving  head  impact  protection 
and  other  matters  not  later  than  May  31, 
1992.  Rulemaking  was  to  be  initiated  by 
the  publication  of  either  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  or  a  notice  of  proposed 
rulemaking  (NPRM).  Section  2502 
provided  that,  if  the  agency  was  unable 
to  publish  such  a  notice  by  May  31, 
1992,  the  agency  had  to  publish,  by  that 
date,  a  notice  announcing  that  the 
rulemaking  will  begin  by  a  date  that  was 
not  later  than  January  31, 1993.  On  June 
5, 1992,  NHTSA  published  a  notice  of 
intent  announcing  that  it  would  publish 
an  NPRM  on  improved  head  impact 
protection  by  January  31, 1993.  (57  PR 
24008)  The  NPRM  was  published  on 
February  8, 1993  (58  FR  7506). 

SecUon  2502(b)(2)(B)(iii)  of  ISTEA 
generally  provides  that  this  rulemaking 
action,  as  it  applies  to  passenger  cars, 
must  be  completed  within  24  months  of 
the  NPRM.  NHTSA  may  delay  the  date 
for  completion  for  not  more  than  six 
months.  Under  ISTEA,  the  rulemaking 
will  be  considered  completed  when  the 
agency  promulgates  a  final  rule  with 
standards  on  improved  head  injury 
protection. 


n.  Safety  Problem 

Head  impacts  with  the  upper  interior 
components  of  vehicles  are  the  leading 
cause  of  head  injury  for  non-ejected 
occupants  killed  in  a  crash.  Coimting 
only  each  fatally  injured  occupant's 
most  severe  injury  as  the  cause  of  death, 
NHTSA  estimates  that  2,430  occupants 
of  passenger  cars  and  trucks,  buses,  and 
mtlltipurpose  passenger  vehicles  (LTVs) 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  poimds  or  less  are 
killed  annually  when  the  occupant's 
head  strikes  the  upper  structures  in  the 
interior  compartment  of  the  vehicle. 
These  head  impacts  also  result  in  nearly 
60,000  occupant  injuries,  4,070  of 
which  are  serious  injuries,  rated  AIS  3 
or  greater.  (The  AIS,  or  Abbreviated 
Injury  Scale,  is  used  to  rank  injuries  by 
level  of  severity.  An  AIS  1  injury  is  a 
minor  one,  while  an  AIS  6  injury  is  one 
that  is  currently  imtreatable  and  fatal.) 
Accident  data  show  that  occupant  head 
injuries  result  primarily  from  head 
contact  with  a  vehicle's  pillars,  side 
rails,  headers  and  other  components 
during  a  crash. 

NHTSA  has  several  Federal  motor 
vehicle  safety  standards  that  improve 
crash  protection  to  the  occupant's  head 
in  a  crash.  These  include  Standard  No. 
208,  Occupant  Crash  Protection,  which 
limits  the  forces  and  accelerations  that 
are  imposed  on  the  head  of  a  crash 
dummy  in  a  frontal,  30  mile-per-hour 
(mph)  crash  test,  ^andard  No.  208  has 
been  highly  effective  at  reducing  actual 
fatality  risk,  and,  together  with  the 
nationwide  effort  to  increase  safety  belt 
use.  has  significantly  reduced  fatality 
risk,  resulting  in  thousands  of  lives 
saved  annually.  ("Evaluation  of  the 
Effectiveness  of  Occupant  Protection," 
NHTSA  Interim  Report,  June  1992, 
DOT-HS-807  843.)  However,  Standard 
No.  208's  effectiveness  in  reducing  the 
potential  for  head  injury  due  to  impacts 
with  upper  interior  components  is 
limited.  Only  rarely  does  the  test 
diunmy  in  Standard  No.  208 's  crash  test 
strike  the  windshield  header  and/or  A- 
pillar  of  the  vehicle.  Similarly,  NHTSA 
observed  in  dynamic  side  impact  tests 
for  passenger  cars  that  high  head  injiuy 
criterion  (HIC)  readings  were  not  found 
for  the  test  dummies.  Crash  test  films  for 
90  degree  car-to-car  crash  tests  indicated 
that  the  dummy  used  in  the  side  impact 
tests  typically  did  not  hit  its  head  on 
areas  that  cause  head  injury  in  real 
world  crashes;  i.e.,  upper  interior 
components. 

The  main  safety  standard  that  directly 
addresses  head  impacts  is  Standard  No. 
201,  Occupant  Protection  in  Interior 
Impact.  Standard  No.  201  took  effect  for 
passenger  cars  on  January  1, 1968  and 
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was  extended  to  LTVs  on  September  1, 
1981.  The  standard  sets  requirements 
for  instriunent  panels,  interior 
compartment  doors,  seat  backs,  sim 
visors,  and  armrests  to  lessen  injuries  to 
persons  thrown  against  them  in  crashes. 
Performance  of  the  instnunent  panel 
and  seat  backs  is  measured  by  impacting 
those  components  at  a  speed  of  15  mph 
with  a  head  form.  The  deceleration  of 
the  head  form  cannot  exceed  80g's  for 
more  than  3  milliseconds.  In  a  1988 
evaluation  report  on  occupant 
protection  in  frt>ntal  interior  impact, 
NHTSA  found  that  improvements  that 
manufacturers  made  to  the  vehicle 
interior  during  1965-75,  particularly  to 
the  instrument  panel,  reduced  the  risk 
of  fatality  and  serious  injury  in  frontal 
crashes  by  about  25  percent  for 
imrestrained  right  front  passengers  of 
cars.  These  improvements  may  be 
saving  400  to  700  lives  per  year  in 
frontal  crashes.  ("An  Evaluation  of 
Occupant  Protection  in  Frontal  Interior 
Impact  for  Unrestrained  Front  Seat 
Occupants  of  Cars  and  Light  Trucks," 
January  1988,  DOT  HS  807  203.) 

While  those  numbers  are  significant, 
a  large  niunber  of  occupant  injuries  and 
fatalities  result  from  head  impacts  with 
upper  interior  components  not  covered 
by  Standard  No.  201.  In  1970,  NHTSA 
proposed  to  require  force-distributing 
material  (padding)  on  the  door  pillars, 
roof  interiors  and  windshield  headers 
(35  FR  14936).  However,  the  agency 
terminated  the  action  in  1979,  along 
with  a  number  of  other  rulemaking 
actions,  citing  as  a  reason  the  agency's 
limited  resources.  (See,  NHTSA 's  five 
year  plan  for  motor  vehicle  safety 
rulemaking,  44  FR  24591;  April  26, 
1979.)  In  the  mid-1980's,  NHTSA 
initiated  a  research  program  to  support 
upgrading  Standard  No.  201  to  provide 
occupant  protection  from  head  injiuies 
in  upper  interior  impacts.  The  findings 
of  that  program  provided  the  basis  for 
the  NPRM  leading  to  today's  rule. 

m.  Summary  of  the  NPRM 

The  NPRM  proposed  amendments  to 
Standard  No.  201  to  set  specific 
performance  criteria  for  the  pillars,  side 
rails,  headers,  and  roof  of  passenger  cars 
and  LTVs.  NHTSA  proposed  to  evaluate 
the  ability  of  these  components  to  limit 
occupant  head  injury  by  impacting  the 
components  with  a  headform  at  a 
specified  speed.  To  measure  the 
magnitude  of  injury  threat  resulting 
from  the  impact,  the  proposed  headform 
contains  accelerometers  that  measure 
head  impact  responses  in  a  crash.  The 
notice  proposed  performance  criteria  for 
tested  components,  and  a  test  procediue 
simulating  an  occupant's  head  striking 
the  vehicle  interior. 


A.  Proposed  Performance  Requirement 

The  agency  tentatively  determined 
that  the  head  injury  criterion  (HIC)  is  an 
appropriate  injury  criterion  for  the 
proposed  rule  since  NHTSA  considers 
the  HIC  to  be  the  best  ciurently 
available  head  injury  indicator.  This  is 
especially  true  for  injuries  produced  by 
contact  with  an  object,  such  as  in  a 
head-to-interior  component  impact. 
Many  of  NHTSA's  impact  protection 
standards  use  the  HIC  to  measure  head 
injury,  such  as  Standard  No.  208, 
Standard  No.  213,  Child  Restraint 
Systems,  and  Standard  No.  222,  School 
Bus  Passenger  Seating  and  Crash 
Protection.  Each  of  these  standards  use 
a  HIC  limit  of  1000  because  research  has 
shown  that  prohibiting  the  HIC  from 
exceeding  1000  would  prevent  or 
reduce  serious  injuries  in  actual  crashes. 

The  NPRM  proposed  two  alternatives 
for  the  performance  limits.  The  first  was 
an  across-the-board  limit  of  HlC(d)  1000 
for  all  specified  components.  HIC  is 
calculated  using  the  acceleration 
readings  from  an  instrumented  free 
motion  headform  (FMH),  and 
transforming  it  to  a  diunmy  equivalent 
HlC(d).  It  represents  the  HIC  that  would 
be  experienced  by  a  full  dummy  or 
actual  vehicle  occupant.  The  second 
was  a  two-tiered  limit  of  HlC(d)  1000  for 
the  forward  and  rearward  upper  interior 
components  (front  and  rear  headers  and 
A-pillar)  and  HlC(d)  800  for  side  upper 
interior  components  (side  rails  and 
pillars  other  than  the  A-pillars)  and  the 
upper  roof.  The  agency  proposed  the 
lower  HIC  limit  for  the  side  upper 
interior  components  because  research 
indicated  that  the  side  of  the  head  is 
more  susceptible  to  injury  than  the  front 
of  the  head;  i.e.,  the  head  injury 
tolerance  threshold  is  lower  in  lateral 
impacts  than  in  frontal  impacts. 

B.  Proposed  Test  Procedure 
1.  Headform 

Since  the  proposed  test  procediu« 
was  to  simulate  the  striking  of  an 
occupant's  head  against  a  vehicle's 
upper  interior,  a  test  device  was  needed 
to  represent  and  simulate  the  responses 
of  a  human  head  in  an  impact.  NHTSA 
proposed  to  use  a  modified  Hybrid  III 
dummy  head  as  this  test  device.  The 
modifications  included  replacing  the 
Hybrid  III  skull  cap  with  a  steel  skullcap 
plate.  The  plate  would,  among  other 
things,  allow  the  headform  to  be 
moimted  by  means  of  a  magnet  to  the 
device  that  propels  the  headfonn  against 
the  target  component.  The  modified 
headform  lacked  the  nose  of  the  Hybrid 
III  head,  to  eliminate  interference  from 
the  nose  during  testing.  The  proposed 
headform  is  instrumented  with  tri-axial 


accelerometers,  positioned  to  measure 
the  acceleration  at  the  headform's  center 
of  gravity.  These  measurements  are  used 
to  calculate  the  magnitude  of  the 
potential  for  injiuy  resulting  from  the 
impact;  i.e.,  HIC. 

As  discussed  in  the  NPRM,  the  agency 
tentatively  concluded  that  the  headform 
performed  well  in  terms  of  its 
biofidelity,  repeatability  and 
reproducibility.  BiofideHty  is  a  measure 
of  how  well  a  test  device  duplicates  the 
responses  of  a  human  in  an  impact.  The 
agency  compared  the  biofidelity  of  the 
headform  with  that  of  the  head  of  the 
Hybrid  III  dummy  specified  in  subpart 
E  of  49  CFR  part  572.  The  Hybrid  III 
dummy  is  used  in  Standard  No.  208 
compliance  tests,  and  the  biofidelity  of 
th^dummy  in  fit>ntal  impacts  is  well 
accepted,  particularly  for  forehead 
impacts.  NHTSA  found  that  the 
headform  duplicated  the  performance  of 
the  Hybrid  III  dummy  very  well. 
Repeatability  refers  to  the  repetition  of 
similar  impact  responses  by  the  same 
test  device,  and  reproducibility  refers  to 
the  variation  of  impact  responses  among 
different  dummies.  NHTSA  believed  the 
repeatability  and  reproducibility  of  the 
headform  to  be  within  acceptable 
ranges. 

Tne  NPRM  proposed  amending 
NHTSA's  regulation  for 
anthropomorphic  test  dummies  (49  CFR 
Part  572)  to  add  specification  and 
qualification  provisions  for  the 
headform.  The  proposed  specifications 
consisted  of  a  drawing  package 
containing  all  of  the  technical  details  of 
the  headform  parts  and  assembly.  The 
proposed  specifications  included  a 
user's  manual  establishing  inspection 
and  assembly  procedures  and 
calibration  procedures  to  assure  the 
uniformity  of  the  headform's  assembly, 
and  the  reliability  of  its  readings. 

2.  Impact  Zones 

The  purpose  of  the  NPRM  was  to 
regulate  (i.e.,  set  performance  criteria 
for)  those  areas  of  a  vehicle's  upper 
interior  that  are  likely  to  be  impacted  by 
an  occupant's  head  in  a  crash.  The 
proposed  areas  were  the  pillar  impact 
zones,  front  and  rear  header  impact 
zones,  side  rail  impact  zones,  and  upper 
roof  impact  zone.  Each  of  these  impact 
zones  was  defined  in  the  NPRM.  All 
portions  of  those  zones  were  subject  to 
testing  and  had  to  meet  the  proposed 
performance  criteria  when  impacted  by 
the  headfonn  in  accordance  with 
specified  conditions  and  procedures. 

The  proposed  test  procedure  was  an 
in-vehicle  component  test.  In  real  world 
crashes  of  all  types  (frontal,  side,  rear 
and  rollover),  occupants'  heads 
sometimes  contact  upper  interior 
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components.  However,  in  a  laboratory 
simulation  of  a  particular  crash  mode 
(e.g..  Standard  No.  208's  frontal  crash), 
the  head  of  a  full  test  dummy  often  does 
not  contact  an  upper  interior 
component.  Using  an  in-vehicle 
component  test  and  only  the  head  of  a 
test  dummy,  the  agency  could  test 
different  components,  all  of  which  may 
not  be  contacted  by  a  full  test  dununy 
in  a  particular,  simulated  crash.  In  the 
NPRM,  the  agency  proposed  to  test  any 
area  that  the  head  could  contact  in  a 
crash,  provided  that  area  was  within  the 
pillar,  header,  side  rail  and  upper  roof 
impact  zones. 

However,  certain  areas  of  these 
regulated  zones  where  head  impacts 
were  unlikely  in  real  world'crashes 
were  excluded  from  the  performance  ^ 
requirements.  For  example,  NHTSA 
proposed  excluding  the  portion  of  the 
cargo  area  of  vans  that  is  not  close  to 
any  designated  seating  position. 

3.  Conditions  and  Procedures 

The  NPRM  proposed  a  compliance 
test  that  was  intended  to  replicate  the 
circumstances  of  actual  crashes. 

a.  Impact  Speed.  The  NPRM  proposed 
that  the  tested  upper  interior  component 
be  impacted  by  the  headform  at  a  speed 
of  15  mph.  The  15  mph  test  speed  was 
chosen  because  it  is  the  current  test 
speed  used  in  Standard  No.  201  to  test 
the  instrument  panel  and  seat  backs  of 
vehicles,  and  it  is  the  average  speed  at 
which  the  onset  of  serious  injuries 
occur.  The  15  mph  speed  represents  the 
velocity  at  which  the  headform  contacts 
the  upper  interior  component  and  is 
lower  than  the  actual  speed  at  which  the 
vehicle  is  impacted.  The  agency  also 
tentatively  determined  that  there  may  be 
a  practicability  problem  with  higher  test 
speeds,  since  it  may  not  be  possible  to 
meet  the  proposed  limit  on  HIC  without 
using  unacceptably  thick  padding. 

b.  Free  Motion  Impact.  NHTSA 
proposed  that  the  flight  of  the  headform 
be  "free  motion"  (as  opposed  to  guided). 
The  advantage  of  a  free  motion 
headform  (FMH)  over  a  guided  one  is 
that  the  FMH  can  simulate  the  glancing 
and  non-perpendicular  impacts 
experienced  in  real  world  crashes.  Also, 
a  FMH  can  be  equipped  with  rotational 
accelerometers,  if  desired,  although 
none  is  currently  specified  by  NHTSA. 
The  NPRM  did  not  propose  to  specify  a 
specific  method  for  propelling  the 
headform,  since  the  means  of 
propulsion  does  not  affect  test  results. 

c.  Impact  Parameters.  The  NPRM 
stipulated  the  manner  in  which  the 
headform  impacted  the  tested  vehicle 
component.  For  each  impact  zone,  the 
proposed  test  procedure  defined  a  range 
of  angles  ("approach  angles")  at  which 


the  bee  motion  headform  would  strike 
any  point  in  that  zone.  The  specific 
point  to  be  impacted  by  the  headform 
(i.e.,  any  part  of  a  tested  zone),  would 
be  marked  with  a  solid  target  circle  0.5 
inch  in  diameter.  The  headform  could 
be  launched  from  any  location  inside 
the  vehicle,  provided  that  the  specified 
approach  angles  and  the  following 
restrictions  were  met.  The  headform  had 
to  travel  through  the  air  for  a  distance 
of  at  least  one  inch  before  contacting  the 
vehicle  interior  surface.  At  the  time  of 
initial  contact  between  the  headform 
and  the  vehicle,  a  specified  portion  of 
the  headform  "s  forehead  must  contact 
some  portion  of  the  target  circle,  and  no 
portion  of  the  headform  may  contact 
any  part  of  the  vehicle  outside  of  the 
specified  impact  zone.  If  the  headform 
cannot  strike  a  portion  of  a  specified 
impact  zone  without  interference  from 
another  part  of  the  vehicle  (e.g.,  the 
vandshield  or  instrument  panel),  that 
portion  of  the  zone  would  be  excluded 
from  the  performance  requirements. 

C.  Costs  and  Benefits 

The  NPRM  discussed  tentative 
conclusions  about  the  impacts  (e.g., 
costs  and  benefits)  of  a  final  rule.  Based 
on  tests  done  on  ciurent  production 
vehicles,  the  agency  anticipated  that 
some  vehicles  would  be  able  to  meet  the 
proposed  criteria  for  some  components, 
as  presently  designed.  For  vehicles  that 
had  to  be  redesigned  to  meet  the 
proposed  criteria,  NHTSA  determined 
that  added  padding  would  be  a  feasible 
and  effective  countermeasure  to 
improve  upper  interior  head  impact 
protection.  NHTSA  did  not  believe  that 
the  required  amount  of  increased 
padding  would  reduce  visibility  and/or 
be  unacceptable  to  consumers,  or  would 
increase  the  risk  of  neck  injury. 

The  NPRM  estimated  the  average  cost 
of  padding  needed  to  meet  the  two 
alternatives  for  the  proposed  injury 
criteria  (across-the-board  HIC  1000 
versus  HIC  800/1000).  NHTSA 
estimated  that,  under  the  first 
alternative,  the  total  per  vehicle  average 
cost,  including  the  average  cost  and 
weight  of  needed  padding,  lifetime  fuel 
penalty  cost  and  secondary  weight  cost, 
was  $29  for  passenger  cars  and  $45  for 
all  LTVs.  Under  the  second  alternative 
(HIC  800/1000),  the  estimated  total  per 
vehicle  average  cost  was  $49  for 
passenger  cars  and  $68  for  LTVs. 

The  agency  used  two  models  (i.e., 
Lognormal,  Prasad/Mertz)  to  calculate 
the  estimated  benefits  of  the  two 
alternative  performance  proposals. 
Under  the  first  alternative  (HIC  1000), 
NHTSA  estimated  that  AIS  2-5  injuries 
for  passenger  cars  and  LTVs  would  be 
reduced  by  824  imder  the  Lognormal 


model,  and  by  683  under  the  Prasad/ 
Mertz  model.  Fatalities  for  passenger 
cars  and  LTVs  would  be  reduced  by 
1,143  under  the  Lognormal  model,  and 
by  1,390  under  Prasad/Mertz.  Under  the 
second  alternative  performance 
proposal  (HIC  800/1000),  AIS  2-5 
injuries  for  passenger  cars  and  LTVs 
would  be  reduced  by  841  under  the 
Lognormal  model,  and  by  1 ,478  under 
Prasad/Mertz.  Fatalities  for  passenger 
cars  and  LTVs  would  be  reduced  by 
1,365  under  the  Lognormal  model,  and 
by  1,614  under  Prasad/Mertz. 

D.  Leadtime 

The  agency  believed  that  the  earliest 
possible  effective  date  for  the  rule 
would  be  the  first  September  1 
approximately  two  years  after  issuance 
of  a  final  rule.  The  agency  sought 
comments  on  whether  a  phase-in 
requirement  would  be  appropriate, 
starting  one  to  two  years  after  issuance 
of  a  final  rule. 

rV.  Summary  of  the  Comments 

The  agency  received  over  70 
comments  in  response  to  the  NPRM. 
Many  commenters  submitted  more  than 
one  comment.  No  commenter  disputed 
that  ISTEA  mandates  NHTSA  to 
promulgate  a  final  rule  to  improve  head 
impact  protection  of  passenger  cars. 
However,  some  commenters  believed 
the  passenger  car  proposal 
inappropriately  exceeded  the  scope  of 
ISTEA.  For  example,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  believed  that,  in  contrast  to  the 
NPRM,  ISTEA  does  not  require  A-pillars 
and  windshield  headers  to  be  included 
in  a  rule  for  increased  head  impact 
protection.  Volkswagen  commented  that 
ISTEA  included  no  mandate  to  improve 
the  protection  of  the  rear  header  and 
roof  of  passenger  cars,  or  any  interior 
component  of  LTVs.  On  the  other  hand. 
Advocates  for  Highway  and  Auto  Safety 
(Advocates)  commented  that  it  does  not 
believe  ISTEA  provides  NHTSA 
discretion  to  exclude  any  rails  or  pillars 
from  the  rule. 

Commenters  diverged  widely  in  their 
support  of,  or  opposition  to,  specific 
aspects  of  the  proposal.  Consumer 
groups  and  a  coalition  of  insurance 
groups  generally  favored  all  aspects  of 
the  NPRM  that  would  have  imposed  the 
most  stringent  performance 
requirements  (e.g.,  the  two-tiered  800/ 
1000  HIC  criteria;  setting  impact  speed 
at  20  mph)  on  the  greatest  portion  of  the 
vehicle  interior.  They  supported 
extending  the  requirements  to  as  many 
vehicle  types  as  possible  and  favored 
having  the  requirements  become 
effective  in  the  shortest  time  possible, 
opposing  a  phased-in  effective  date.  The 
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Insurance  Institute  for  Highway  Safety 
l)elieved  the  NPRM  greatly 
underestimated  the  potential  benefits  of 
the  rule. 

In  contrast,  vehicle  manufacturers, 
suppliers,  and  associations  generally 
sought  to  considerably  narrow  the  scope 
of  the  rule.  They  had  concerns  about  the 
proposed  two-tiered  HIC  criteria  of  800/ 
1000,  believing  that  an  across-the-board 
HIC  of  1000  is  superior  to  a  HIC  of  800. 
They  argued  that  the  latter  could  not  be 
supported  by  biomechanical  or  accident 
data.  Many  manufacturers  had  concerns 
about  specific  aspects  of  the  proposed 
test  procedure,  such  as  the 
appropriateness  of  the  headform,  the 
impact  speed  for  the  headform,  and  the 
feasibility  of  meeting  the  proposal  that 
any  portion  of  a  target  impact  zone  had 
to  meet  the  performance  criteria  of  the 
standard.  Since  the  NPRM  placed  few 
limits  on  the  points  at  which  the 
headform  was  to  contact  the  tested 
component  and  on  the  approach  angles 
at  which  the  headform  was  to  be 
launched  at  the  component  from  inside 
the  vehicle,  some  manufactiu^rs 
believed  it  would  be  virtually 
impossible,  under  the  NPRM,  for  them 
to  locate  and  certify  all  of  the  potential 
impact  locations  of  a  targeted  upper 
interior  component.  Commenters 
suggested  excluding  various  interior 
components,  and  types  of  vehicles  from 
the  rule.  In  contrast  to  the  proponents 
of  the  NPRM,  these  commenters 
believed  NHTSA  vastly  overestimated 
the  safety  benefits  of  the  rule  and 
underestimated  the  costs. 

Numerous  comments  addressed  the 
issue  of  leadtime.  The  domestic 
manufacturers  were  unanimously 
opposed  to  an  implementation  date 
earlier  than  September  1, 1998.  These 
companies  stated  that,  regardless  of 
cost,  most  companies  could  not 
implement  the  required  changes  for  this 
rule  for  any  model,  even  with  the  phase- 
in  suggested  in  the  NPRM.  The  reasons 
given  were,  first,  that  the  designs  to 
meet  the  proposed  requirements  are  not 
bookshelf  technologies.  Second,  the 
design  concepts  have  to  be  tested  and 
evaluated  for  feasibility  and 
implementation  readiness.  Third,  these 
concepts  have  to  meet  the  requirements 
while  providing  acceptable  visibility 
and  interior  spaciousness  that  meet  the 
customer  needs,  and  be  manufacturable 
with  tooling  that  in  some  cases  may 
have  yet  to  be  developed.  To  meet  all 
these  demands,  the  industry  contended 
that  a  rule  that  begins  by  September  1 , 
1998  with  a  phase-in  period  of  four 
years  with  the  rule  becoming  100 
percent  effective  no  earlier  than 
September  1,  2002,  is  essential. 


On  October  20, 1993,  NHTSA 
published  in  the  Federal  Register  a 
notice  of  a  pubUc  meeting.  In  that 
notice,  the  agency  annoimced  that  it 
was  reopening  the  comment  period  to 
respond  to  the  NPRM  by  an  additional 
30  days  (58  FR  54099).  On  November 
15, 1993,  a  public  meeting  was  held  in 
Washington,  D.C.,  to  discuss  the  various 
issues  raised  by  the  commenters. 
Representatives  from  AAMA,  General 
Motors,  Ford,  Chrysler,  Liability 
Research  Group,  and  Advocates 
repeated  many  concerns  expressed  in 
earlier  comments  and  submitted 
supplemental  information  to  support 
those  comments.  Additionally,  a  private 
citizen  gave  a  presentation  concerning 
FMH  impact  speed  and  neck  injury 
risks. 

The  foiu'  main  concerns  expressed  by 
the  commenters  in  seventeen 
submissions  received  during  the 
additional  comment  period  related  to; 

(1)  The  magnitude  of  the  safety  problem, 

(2)  the  appropriateness  of  the  proposed 
test  device  and  test  conditions,  (3)  the 
anticipated  safety  benefits  from  this 
rulemaking,  and  (4)  the  need  for  an 
extended  leadtime  with  phase-in  and 
carry-forward  provisions.  No  new  issues 
were  brought  up  in  these  comments  or 
in  the  discussions  at  the  public  meeting. 

V.  Sununary  of  the  NPRM/Final  Rule 
Differences 

The  main  differences  between  the 
provisions  of  this  final  rule  and  those  of 
the  NPRM  relate  to  the  follovdng 
matters.  The  NPRM  proposed  a  test 
procedure  that  would  have  required  any 
portion  of  the  upper  interior 
components  (e.g..  pillar,  side  rail  or 
header)  to  meet  specified  performance 
criteria.  This  rule  requires  specific 
targets  on  those  components  to  meet  the 
criteria  and  adds  procedures  for  locating 
those  targets.  The  NPRM  proposed  two 
alternatives  regarding  performance 
requirements — a  single,  across-the-board 
limit  of  HlC(d)  1000  for  all  upper 
interior  components  or  a  two-tiered 
limit  of  HlC(d)  1000  for  the  forward  and 
rearward  upper  interior  components 
and  HlC(d)  800  for  side  upper  interior 
components.  This  rule  adopts  a  single, 
across-the-board  limit  of  HlC(d)  1000  for 
all  specified  components.  The  NPRM 
proposed  that  the  new  requirements 
would  become  effective  on  the  first 
September  1  that  occurred 
approximately  two  years  after  issuance 
of  the  final  rule.  This  rule  adopts  a  five 
year  phase-in  period,  which  will  begin 
September  1,  1998.  In  addition,  this  rule 
allows  manufacturers  to  carry  forward 
credits  &t)m  previous  years  during  the 
phase-in  period.  Each  of  these  changes 


is  fully  discussed,  together  vdth  all 
other  relevant  issues,  in  section  VI. 

VI.  Final  Rule 

A.  Performance  Requirements 

As  explained  in  section  III-A,  the 
agency  proposed  two  alternative 
versions  of  the  performance 
requirements.  While  many  commenters 
agreed  that,  for  impacts  of  the  same 
severity,  there  is  a  higher  risk  of  injury 
to  the  side  of  the  head  than  the 
forehead,  most  commenters  did  not 
support  the  two-tiered  requirement  for 
HlC(d).  The  most  common  rationale 
cited  for  disagreeing  with  the  HlC(d) 
800  requirement  for  side  components 
was  a  lack  of  sufficient  biomechanical 
data  to  support  that  particular  level  of 
requirement.  In  addition  to  submitting 
comments  on  the  HlC(d)  limit,  some 
commenters  suggested  other 
performance  measures  in  addition  to,  or 
instead  of,  HlC(d).  Of  the  alternatives 
suggested,  the  most  common  was  a  peak 
acceleration  limit  to  measure  the  risk  of 
neck  injury.  One  individual  questioned 
the  vahdity  of  using  HIC  determined 
from  the  accelerations  measured  from 
the  FMH  as  the  sole  measurement  of 
impact  severity.  He  was  concerned 
about  the  variability  in  the 
measiuements  obtained  from  the  Hybrid 
III  headform.  He  also  raised  questions 
about  the  effect  of  FMH  rotation  on 
measured  impact  severity  which  could 
be  very  different  from  the  rotation  of  a 
human  head  constrained  by  a  neck  in 
real  world  impact  conditions.  Finally, 
one  manufacturer  suggested  that  a  36  ms 
time  limit  be  included  for  HIC 
calculation. 

With  respect  to  a  HlC(d)  800 
requirement  for  side  components, 
NHTSA  has  concluded  that,  although 
the  proposal  is  directionally  correct, 
such  a  requirement  should  not  be 
adopted  at  this  time.  The  data  to 
support  the  HlC(d)  800  requirement  was 
scarce  and  NHTSA  believes  it  should  do 
testing  to  acquire  additional 
biomechanical  data.  In  addition, 
NHTSA  is  concerned  that  compliance 
with  such  a  requirement  may  not  be 
feasible  for  side  components  because  of 
interior  space  limitations.  The  agency's 
research  on  head  injury,  including  side 
head  impacts,  continues.  The  agency 
will  reexamine  the  rtlC(d)  800 
requirement,  along  with  other  possible 
head  injiuy  criteria,  if  research  advances 
to  a  point  that  it  indicates  a  revised 
limit  would  be  sufficiently  beneficial, 
achievable  at  reasonable  cost,  and 
feasible. 

With  respect  to  a  peak  acceleration 
hmit,  NHTSA  considers  such  a 
supplement  to  the  proposed  HlC(d) 
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limit  unnecessary  because  the  principal 
effect  of  any  countermeasiu^  on  head 
impacts  is  effectively  to  reduce  both  the 
peak  head  acceleration  and  the  HIC. 
Further,  it  is  not  clear  how  the 
acceleration  Umits  suggested  by 
commenters  were  selected,  or  what  the 
biomechanical  bases  for  those  limits  are. 
Since  the  HIC  is  considered  a  better 
measure  than  acceleration  for  evaluating 
head  injury  potential,  NHTSA  believes 
that  adding  a  peak  FMH  acceleration 
limit  to  the  HlC(d)  1000  requirement  is 
redundant.  The  suggestion  that  limiting 
head  acceleration  would  eliminate  neck 
injuries  does  not  take  into  accoimt  the 
effect  of  torso  motion  on  neck  injury. 
None  of  the  commenters  provided  any 
data  to  substantiate  the  claim  that 
addition  of  acceleration  limits  to  HlC(d) 
would  reduce  the  potential  for  neck 
injuries. 

NHTSA  has  conducted  many  tests  of 
simulated  and  production  upper  interior 
components  of  vehicles  with  the  FMH. 
The  free  flight  of  the  FMH  in  all  cases 
is  less  than  six  inches  and  during  the 
period  of  FMH  primary  contact,  the 
observed  FMH  rotation  is  less  than  ten 
degrees  in  most  cases.  Therefore,  it  is 
the  agency's  belief  that  this  small 
amount  of  rotation  has  no  appreciable 
effect  on  the  HIC  value.  It  is  widely 
recognized  that  no  biomechanical 
criteria  are  available  for  head  rotation. 
As  and  when  such  criteria  become 
available,  the  agency  would  certainly 
consider  the  addition  of  other  criteria  or 
adoption  of  another  test  device  to 
evaluate  potential  for  neck  injuries. 
However,  the  agency  does  not  see  a 
need  to  delay  adopting  HIC  as  a 
criterion  in  the  interim  to  assess  head 
impact  protection  in  interior  impacts. 

With  respect  to  the  36  ms  limit  for 
HIC  calculation,  agency  testing  indicates 
that  the  FMH  acceleration  pulse  is  less 
than  20  ms  in  duration.  The  36  ms  time 
limit  is  used  in  Standard  No.  208  frontal 
crash  tests  in  which  the  dummy  head 
acceleration  pulses  are  often  wide.  For 
that  standard,  the  objective  of  Umiting 
the  time  period  to  36  ms  is  to  eliminate 
unrealistic  HIC  calculations  from  non- 
contact  head  acceleration  pulses  that  are 
wide.  Because  a  FMH  impact  test  is  not 
valid  unless  contact  occurs,  the  pulse  is 
generally  narrow.  In  addition,  the 
agency's  test  data  indicate  that  the 
rebound  pulse  during  FMH  testing  is 
insignificant.  However,  to  allay  any 
concerns  and  to  achieve  consistency 
with  other  HIC  calculations,  NHTSA  has 
retained  the  36  ms  Umit  it  proposed  in 
the  NPRM  for  FMH  HIC  calculation  in 
the  final  rule. 


B.  Headform 

The  NPRM  proposed  using  the  FMH 
for  determining  compliance  with  the 
new  requirements.  The  FMH  is 
essentially  a  modified  Hybrid  III 
dummy  head.  The  modifications 
include  replacing  the  Hybrid  III  skull 
cap  with  a  steel  skullcap  plate,  which 
allows  the  FMH  to  be  mounted  to  the 
propulsion  unit  by  means  of  a  magnet. 
The  skullcap  plate  also  serves  to  hold 
the  headskin  in  place  during  testing.  In 
addition,  the  nose  of  the  Hybrid  III  head 
is  removed  to  eliminate  interference 
during  testing.  The  FMH  is 
instrumented  with  a  set  of.tri-axial 
accelerometers.  positioned  to  measure 
the  acceleration  of  the  center  of  gravity, 
which  permit  the  measurement  of  HIC. 
The  HIC  value  is  then  transformed  to  an 
equivalent  HIC  for  the  diunmy  (HlC(d)) 
using  a  transfer  function. 

Ford  recommended  that  the  vehicle's 
upper  interior  component  tests  be 
performed  using  the  Ford  hemispherical 
impactor,  because  Ford  believes  that  it 
is  simpler  and  yields  more  repeatable 
test  results  than  the  FMH.  Ford's 
hemispherical  impactor  was  developed 
in  1991  specifically  for  vehicle  upper 
interior  impact  tests.  Other 
manufacturers  and  manufactiner 
associations  supported  the  use  of  Ford's 
hemispherical  impactor.  Volvo 
recommended  that  the  "lateral  load 
sensing  head"  developed  jointly  by 
Volvo  and  Collision  Safety  Engineering 
be  incorporated  into  the  FMH  impactor 
for  lateral  head  impact  tests.  In  addition 
to  suggestions  for  alternative  headforms, 
commenters  raised  questions  regarding 
whether  the  headform  should  be  free- 
motion  or  guided,  its  potential  to  assess 
neck  injury,  and  the  effect  of  early  chin 
contact  on  HlC(d). 

After  reviewing  these  comments, 
NHTSA  has  decided  to  specify  the  FMH 
in  this  final  rule,  with  one  amendment. 
The  amendment  relates  to  the  vertical 
angles  to  be  used  in  launching  the  FMH 
in  testing.  The  angles  have  been 
adjusted  to  reduce  the  potential  for  early 
chin  contact  with  the  vehicle's  interior 
during  a  test. 

The  agency  considers  the  FMH  to  be 
superior  to  a  guided  headform  impactor, 
because  unlike  the  guided  impactor, 
which  only  simulates  a  single  impact, 
the  FMH's  movement  is  more  likely  to 
simulate  the  variety  of  impacts  that 
occur  in  real  world  crashes.  In  addition, 
while  this  rule  does  not  require  head 
rotational  acceleration  measurements,  it 
is  possible  that  a  9-accelerometer  array, 
which  the  FMH  could  accommodate, 
would  allow  both  the  calculation  of  HIC 
and  the  recording  of  the  head  rotational 
accelerations.  It  is  believed  that,  when 


biomechanics  research  on  head 
rotational  acceleration  has  advanced 
sufficiently  to  permit  estabhshing 
suitable  criteria,  the  FMH  could  be 
modified  and  used  to  measure  head 
rotational  acceleration  to  assess  the 
potential  for  brain  injury. 

While  neither  the  FMH  nor  Ford's 
hemispherical  impactor  has  a  neck 
component,  the  FMH  has  the  shape  of 
a  human  head  so  that  it  can  simulate 
forehead  impacts  against  vehicle 
interior  components.  Further,  because 
the  FMH  is  essentially  a  Hybrid  III 
headform,  a  modified  headform  could 
be  developed  with  the  addition  of  a 
neck  in  the  future,  if  suitable  injury 
criteria  become  available.  With  respect 
to  adopting  load  sensing  technology  for 
lateral  head  impacts,  NHTSA  believes 
that  additional  research  is  needed  before 
it  could  be  considered  for  adoption. 

Several  manufacturers  recommended 
that  Ford's  hemispherical  impactor  be 
adopted  for  this  rulemaking  because  of 
its  asserted  superior  test  repeatability. 
The  resuhs  of  NHTSA 's  FMH 
repeatability  study  were  presented  in 
Section  12,  Chapter  III  of  the  PRIA.  The 
primary  findings  of  this  study  are  that 
the  repeatability  of  the  HIC  and  peak-g's 
are  excellent  (+/  -  5  percent)  for 
simulated  structure  tests  and  very  good 
(+/  - 10  percent)  for  vehicle  component 
tests.  These  results  are  comparable  to 
the  repeatability  of  Ford's  hemispherical 
impactor.  In  view  of  the  potential  for 
additional  measurements  in  the  future, 
NHTSA  has  retained  the  FMH  for  this 
final  rule. 

In  response  to  concerns  about  early 
chin  contact,  the  agency  is  amending 
the  proposed  test  procedure  by 
providing  that,  after  the  FMH  is  aimed 
at  a  target  within  the  corresponding 
range  of  vertical  approach  angles,  the 
FMH  is  tilted  forward  a  specified 
number  of  degrees.  The  new  test 
procedure  allows  for  a  5  degree  chin 
offset  for  targets  on  the  A-pillar  and  the 
rearmost  pillar  and  a  10  degree  offset  for 
any  other  pillar.  Tilting  the  head  creates 
a  chin  offset  clearance  that  will  delay 
chin  contact  beyond  the  time  of  the  HIC 
calculation,  which  was  less  than  20  ms 
in  duration  in  agency  testing.  The 
agency  is  amending  the  vertical  angle 
ranges  proposed  in  the  NPRM  to  expand 
the  range  to  accommodate  the  new  chin 
offsets.  For  example,  for  B-pillars  the 
proposed  vertical  angle  range  of  0  to  50 
degrees  has  been  increased  to  - 10  to  50 
degrees. 

C.  Targets  and  Angles 

In  the  NPRM,  the  agency  proposed  to 
require  that  vehicles  meet  specified 
HlC(d)  limits  when  any  portion  of  a 
number  of  specified  upper  interior 
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surface  areas  was  impacted  by  the  FMH, 
at  any  of  a  range  of  specified  angles.  To 
achieve  this,  the  agency  defined  a 
number  of  impact  zones  vnthin  the 
vehicle.  Due  to  the  difficulty  in  clearly 
differentiating  among  the  various 
impact  zones,  the  agency  proposed  to 
require  any  area  of  the  interior  surface 
within  two  or  more  zones  to  comply 
with  the  requirements  for  all  such 
zones.  For  each  impact  zone,  the 
proposed  test  procedure  defined  a  range 
of  angles  at  which  the  FMH  could  strike 
that  zone.  These  angles  were  referred  to 
as  approach  angles,  and  were  expressed 
using  a  specified  orthogonal  reference 
system.  "The  direction  of  travel  by  the 
FMH  would  have  been  required  to  be 
within  the  specified  ranges. 

Manufacturers  uniformly  criticized 
this  aspect  of  the  NPRM.  Almost  all  the 
manufacturers  and  their  organizations 
stated  that  they  would  be  imable  to 
certify  compliance  without  doing  an 
infinite  niunber  of  tests.  These 
commenters  stated  that  it  was  virtually 
impossible  to  determine  the  worst 
potential  combinations  of  locations  and 
angles,  and  that  therefore,  they  would 
be  required  to  test  every  point  at  every 
angle  before  they  could  be  certain  that 
a  vehicle  complied.  Manufactiu«rs 
suggested  that  the  agency  instead 
specify  a  limited  number  of  specific 
impact  locations  and  a  specific 
approach  angle  for  each  such  location. 

With  regard  to  the  infinite  testing 
argmnent,  NHTSA  disagrees  that  it  is 
impossible  or  even  imduly  burdensome 
to  determine  worst  case  combinations 
for  testing.  NHTSA  testing  indicates  that 
higher  HIC  readings  are  achieved  when 
the  imderlying  vehicle  structure  (not 


trim)  is  stiffer  or  harder.  For  example, 
the  joints  where  more  than  one 
component  meet  had  higher  HIC 
readings  than  mid-points  on 
components,  due  to  the  additional 
stiffness  or  rigidity  at  the  joint. 
Manufacturers  are  in  a  better  position 
than  NHTSA  to  know  exactly  where 
these  stiffer/harder  areas  are  as  they  are 
often  disguised  by  the  trim  in 
production  vehicles.  Fiulher,  at  any 
given  point,  a  higher  HIC  reading  is 
achieved  when  the  impact  is  normal  to 
the  surface  of  the  underlying  structure. 
Again,  manufactuirers  are  in  a  better 
position  to  know  this  angle  because  the 
trim  disguises  the  surface  of  the 
underljdng  structiu«. 

However,  in  the  interest  of 
administrative  simpUcity  and  of 
allaying  manufactvuer  concerns,  the 
agency  is  specifying  target  locations 
throughout  the  upper  interior  of  the 
vehicle  for  all  components  other  than 
the  roof  (discussed  below).  NHTSA 
believes  that  specifying  these  targets 
will  not  reduce  the  safety  benefits  of 
this  rule.  There  are  several  reasons  for 
that  belief. 

First,  the  targets  were  selected  on  the 
basis  of  NHTSA 's  experience  with  the 
location  of  the  hard  points  in  vehicles. 
While  it  may  be  theoretically  possible 
for  manufactiuers  to  take  the  approach 
of  changing  their  designs  and  moving 
the  existing  hard  points  out  of  the 
designated  target  locations  as  a  way  of 
meeting  the  requirements,  NHTSA  does 
not  believe  this  can  or  will  be  done.  For 
example,  a  target  is  specified  at  the  joint 
between  each  pillar  and  the  side  rail 
and/or  header.  This  joint  could  not  be 
easily  moved  without  radical  changes  in 


current  designs.  Other  targets  are 
specified  jc  a  way  that  they  will  be 
approximately  6  inches  from  the  joints, 
measiu«d  along  a  component  like  a 
pillar  or  side  rail.  NHTSA's  experience 
shows  that  the  overlap  of  the  materials 
of  two  or  more  components  is,  on 
average,  located  at  this  distance.  While 
it  may  be  possible  to  move  the  overlap 
a  few  inches,  NHTSA  does  not  believe 
it  would  be  economical  to  do  so.  Other 
targets  are  described  in  a  way  that  is 
imaffected  by  the  actual  location  of  the 
component  which  the  agency  seeks  to 
test.  For  example,  whenever  there  is  a 
seat  belt  anchorage  on  a  pillar,  there  is 
a  target  on  the  seat  belt  anchorage, 
regardless  of  where  a  seat  belt  anchorage 
is  located  on  the  pillar. 

Second,  for  a  number  of  reasons, 
NHTSA  believes  that  manufacturers  will 
pad  (or  install  other  countermeasures) 
imiformly  on  the  covered  components 
rather  than  simply  protect  the  target 
locations.  These  reasons  include 
habihty  concerns,  sfyling,  and 
manufacturing  cost.  For  example, 
NHTSA  believes  that  it  will  be  cheaper 
to  install  one  continuous  piece  of 
padding  on  the  B-pillar  rather  than  four 
separate,  small,  carefully  tailored  pieces 
just  covering  the  foiu-  targets  on  that 
pillar.  The  upper  interior  components 
are  sufficiently  covered  by  targets  that 
the  cost  of  the  pad  to  cover  the  non- 
target  locations  should  be  cheaper  than 
the  labor  costs  in  carefully  sculpting  the 
padding  to  just  cover  the  target 
locations. 

Illustrations  1  and  2  show  the 
possible  locations  of  the  targets  on  one 
side  of  a  passenger  car  and  a  minivan. 
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In  addition,  NHTSA  has  decided  to 
include  a  procedure  which  may  limit 
the  horizontal  angles  for  testing  some 
components.  (For  a  discussion  of 
vertical  angles  see  Section  V-A, 
Headform.)  If  the  maximum  angle 
located  by  the  procedure  is  lower  than 
the  maximum  angle  in  the  range  of 
possible  angles,  it  becomes  the  new 
maximum  angle.  Similarly,  if  the 
minimum  angle  located  by  the 
procediu^  is  greater  than  the  minimiim 
angle  in  the  range  of  possible  angles,  it 
becomes  the  new  minimum  angle. 
NHTSA  has  concluded  that  the  new 
specification  of  horizontal  angles  would 
not  likely  compromise  the  sfifety 
benefits  available  from  any  of  the 
interior  components  or  reducathe 
efiiactiveness  of  any  countermeasures 
that  are  likely  to  be  used  by 


manufactiu«rs.  Since  the  new  angle 
ranges  include  the  most  severe  impact 
angles  possible  and  exclude  only  certain 
glancing  head  impacts,  they  would  not 
affect  significantly  the  safety  benefits. 
However,  narrowing  the  range  of  angles 
will  help  reduce  the  possibility  of 
excessively  padding  the  pillars,  thus 
preventing  the  loss  of  visibility  from 
padding  the  pillars. 

For  an  A-pillar,  the  minimum  and 
maximum  horizontal  angles  are 
determined  by  extending  the  shortest 
line  bom  the  pillar  to  the  center  of 
gravity  (eg.)  of  a  50th  percentile  male 
head  at  the  rearmost  seat  position  of  the 
fix>nt  seat  on  the  same  side  of  the 
vehicle  and  the  shortest  line  from  the 
opposite  pillar  to  the  e.g.  of  the  head  at 
the  forwardmost  seat  position.  These 
lines  would  simulate  the  direct  line  of 


travel  that  a  person's  head  would  take 
in  striking  the  respective  A-pillars  at 
maximum  severity  and  therefore,  would 
also  simulate  the  impacts  most  likely  to 
result  in  severe  head  injuries. 

The  procedure  to  determine  the  range 
of  angles  for  the  B-pillar  is  similar, 
using  angles  created  by  a  line  extending 
from  the  pillar  to  the  e.g.  of  a  50th 
percentile  male  head  located  in  the  rear 
seat  adjacent  to  the  pillar  and  another 
line  extending  bom  the  pillar  to  the  eg. 
of  the  head  located  in  the  rearwardmost 
seat  position  of  the  seat  forward  of  the 
pillar  on  the  same  side  of  the  vehicle. 
Illustration  3  shows  how  the  horizontal 
approach  angles  for  the  left  A-pillar  and 
the  left  B-pillar  are  determined. 
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In  addition  to  generally  criticizing  the 
proposal,  manufacturers  conunented 
that  the  definition  of  one  zone,  the 
upper  roof  impact  zone  was  unclear.  To 
define  where  the  other  impact  zones 
end  and  the  upper  roof  impact  zone 
begins,  the  NPRM  defined  an  upper  roof 
zone  plane.  All  interior  surfaces  of  the 
vehicle  above  this  plane  were  included 
in  the  upper  roof  impact  zone.  The 
upper  roof  zone  plane  was  defined  as 
the  horizontal  plane  passing  through  a 
point  0.5  inch  below  the  highest  point 


of  the  vehicle  roof  interior.  The  agency 
requested  comments  on  whether  this 
proposed  definition  distinguished  the 
other  upper  interior  components  from 
the  middle  area  of  the  roof  and  on  the 
practicability  of  demarcating  these 
regions. 

Many  vehicle  manufacturers  stated 
that  the  definition  should  be  clarified. 
For  example,  commenters  noted  that 
some  components  installed  in  the  roof 
(e.g.,  Sim  roofs)  may  protrude  below  the 
proposed  upper  roof  zone  plane  and 
therefore,  that  it  was  not  clear  whether 


some  or  all  of  those  components  were 
covered  by  the  rule. 

To  address  concerns  about  the 
definition  of  the  upper  roof  zone,  the 
agency  has  changed  the  definition.  The 
new  definition  delineates  four  vertical 
planes  (two  longitudinal  and  two 
transverse)  intersecting  the  interior  roof. 
The  upper  roof  is  any  area  on  the  upper 
roof  within  the  area  bounded  by  those 
foiu-  planes.  Illustration  4  shows  how 
the  upper  roof  is  defined. 
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D.  Impact  Speed 

In  the  NPRM,  the  agency  proposed 
that  vehicles  would  have  to  meet  the 
new  requirements  when  a  vehicle's 
upper  interior  components  were 
impacted  by  the  FMH  at  any  speed  up 
to  and  including  15  mph.  The  15  mph 
speed  was  chosen  because  agency 
research  indicated  that  it  is 
approximately  the  onset  speed  for  an 
average  injury  level  between  AIS  2  and 
AIS  3,  or  essentially  the  threshold  at 
which  serious  injury  can  be  expected.  In 
addition,  15  mph  is  the  test  speed  that 
is  generally  specified  for  the  existing 
requirements  of  Standard  No.  201. 
Finally,  the  agency's  testing  indicated 
that  there  mi^t  be  a  practicability 
problem  with  complying  with  the  injiuy 
criterion  at  higher  test  speeds,  such  as 
20  mph.  since  it  may  not  be  possible  to 
meet  the  proposed  performance  limits  at 
such  speeds  without  using  unacceptably 
thick  padding. 

Six  comments  were  received  on  the 
proposed  impact  speed.  Advocates  did 
not  support  the  15  mph  impact  speed 
for  testing  of  A-pillars  and  front  headers 
since  they  do  not  consider  the  test  speed 
to  be  representative  of  head  impact 
speeds  seen  in  real  world  accidents. 
Instead,  they  suggested  a  20  mph  impact 
test  for  all  frontal  components  without 
providing  any  supporting  data. 
Manufacturers  suggested  lower  impact 
speeds,  particularly  for  frontal 
components  in  dual-airbag  vehicles.  A 
private  individual  commented  on  the 
possibility  of  increased  risk  of  "body 
induced"  neck  injuries  when  impacting 
padded  components.  He  contended  that 
current  biomechanics  research  indicates 
that  impacts  above  7  mph  would  tend 
to  increase  the  potential  for  neck 
injuries  and  therefore,  any  device  used 
at  speeds  above  that  limit  should 
incorporate  means  to  evaluate  neck 
loading. 

After  reviewing  these  comments, 
NHTSA  has  concluded  that  the 
proposed  15  mph  FMH  impact  test  is 
appropriate  for  all  components, 
regardless  of  their  locations.  The  agency 
conducted  several  accident/crash  data 
analyses  to  determine  the  average  head 
impact  speed  for  various  components. 
While  the  average  impact  speed  is 
generally  higher  in  frontal  impacts  than 
in  side  impacts,  the  onset  of  serious 
head  injury  (AIS  2-3)  occiu^  at 
approximately  the  same  speed  (15  mph) 
for  all  components.  An  examination  of 
head/face  injiuy  cases  in  the  1982-1989 
NASS  data  files  indicates  that  the 
average  vehicle  delta-v's  in  accidents 
vary  by  injury  category.  The  delta-v's  in 
accidents  range  from  approximately  13 
mph  for  maximum  AIS  (MAIS)  2  to  27 


mph  for  MAIS  5.  An  analysis  of 
laboratory  crash  test  data  was  used  to 
estimate  an  appropriate  head  impact 
speed,  given  the  delta-v  derived  frtjm 
accident  data.  However,  the  contact 
velocities  for  head  injuries  range  from 
10  mph  to  20  mph  for  AIS  1  and  AIS 
5  respectively. 

Even  though,  as  raised  by  one 
commenter.  cadaver  drop  tests  on  rigid 
and  padded  plates  indicate  potential  for 
neck  injuries  above  7  mph,  the  injury 
mechanism  in  such  tests  is  likely  to  be 
very  different  from  head  impacts  against 
upper  interior  components  in  real  world 
crashes.  In  drop  tests,  the  head  comes  to 
rest  upon  contact,  while  the  remaining 
mass  continues  to  move,  pinching  the 
neck  between  the  head  and  the  rest  of 
the  body.  In  real  world  head  impacts 
against  upper  interior  components,  the 
kinematics  of  the  torso  are  different  in 
different  crash  modes,  especially  when 
knee  restraints  interact  with  the  legs. 
The  pinching  action  of  the  neck  as  seen 
in  cadaver  drop  tests  is  unlikely  in 
crashes  and  therefore,  the  7  mph 
threshold  for  neck  injiuy  based  on  drop 
tests  is  not  valid  for  upper  interior  head 
contacts  in  accidents. 

Therefore,  NHTSA  sees  no 
justification  to  lower  the  impact  speed 
for  fit>ntal  components.  Were  the  agency 
to  adopt  a  lower  impact  speed,  it  Would 
be  addressing  a  much  smaller  safety 
problem  than  that  seen  in  accidents. 
The  agency  estimated  that  the  proposed 
15  mph  test  speed  is  the  average  speed 
at  which  the  onset  of  AIS  2  and  AIS  3 
injuries  are  likely  to  occiu-.  It  is  also  the 
current  test  speed  for  testing  other 
interior  components  included  in  the 
existing  standard.  In  addition,  since  no 
commenters  have  submitted  new  data  to 
support  a  20  mph  impact  speed,  NHTSA 
finds  no  justification  in  adopting  such 
an  impact  speed  for  this  rule. 

E.  Visibility 

hi  the  NPRM,  NHTSA  stated  that  it 
had  tentatively  concluded  that 
countermeasures  used  to  meet  the  new 
requirements  could  be  selected  and 
designed  so  that  they  would  not  have  a 
significant  effect  on  visibility.  The 
agency  invited  comment  on  these 
tentative  conclusions. 

Manufacturers  who  commented  on 
this  issue  beUeved  that  padding  would 
affect  visibiUty,  particularly  the  padding 
for  frontal  components.  One 
manufacturer  stated  that  the  fenge  of 
horizontal  impact  angles  for  the  A-pillar 
was  too  large  and  would  lead  to  the 
installation  of  padding  in  locations 
where  it  would  affect  the  driver's 
forward  vision.  Safety  groups  did  not 
believe  that  visibility  was  an  issue  since 
padding  is  not  the  only  countermeasiue 


choice  that  is  available  to  automobile 
manufacturers. 

NHTSA  believes  that  a  number  of 
changes  in  this  final  rule  resolve  any 
concerns  about  visibility.  First,  as 
explained  in  VI-C,  Targets  and  Angles, 
NHTSA  has  added  a  new  procediue  to 
limit  the  range  of  horizontal  impact 
angles  for  the  pillars,  thereby  reducing 
the  likely  area  of  the  pillar  which  must 
be  padded.  Second,  as  is  discussed  later 
in  this  notice.  NHTSA  has  extended  the 
leadtime  for  the  new  requirements  so 
that  manufacturers  could  make 
structural  modifications  to  reduce  the 
HIC  values  in  those  components. 
Recently,  NHTSA  conducted  a  simple 
structural  analysis  of  A-pillars  of  two 
production  vehicles.  (Docket  No.  92- 
28-N02-52)  The  results  of  the  analysis 
indicate  that,  with  the  additional 
leadtime  that  is  available,  alternative  A- 
pillar  designs  can  be  developed  in  some 
vehicles  to  accommodate  increased 
padding  thickness  without  significant 
changes  in  component  weight  or 
forward  vision,  since  the  original  A- 
pillar  shape  was  not  modified 
appreciably.  NHTSA  believes  that,  with 
sufficient  leadtime,  other  interior 
components  also  can  be  redesigned  to 
obtain  optimal  results  that  would  not 
affect  significantly  the  driver's  vision. 

F.  Requested  Exclusions 

.  In  the  NPRM,  the  agency  proposed 
excluding  bom  the  new  requirements 
certain  areas  of  the  upper  vehicle 
interior  or  certain  types  of  vehicles 
because  of  lower  likelihood  of  head 
injiuies  in  real  world  crashes.  The 
particular  exclusions  discussed  in  the 
NPRM  were: 

(1)  Components  located  36  inches 
rearward  of  the  vehicle's  rearmost 
designated  seating  position. 

(2)  Components  along  the  side 
walkway  of  passenger  vans. 

(3)  Components  behind  a  vehicle's 
front  seat  area. 

(4)  Particular  types  of  vehicles,  such 
as  walk-in  vans. 

NHTSA  received  a  number  of 
comments  on  these  exclusions  and 
suggestions  for  other  exclusions.  Each 
type  of  exclusion  raised  by  commenters 
is  discussed  below. 

1.  Non-passenger  Areas 

In  the  NPRM,  the  agency  proposed  to 
exclude  the  portion  of  a  vehicle  that  is 
well  to  the  rear  of  the  rearmost 
designated  seating  position. 
Specifically,  the  agency  proposed  that  a 
vehicle  need  not  meet  the  proposed 
HlC(d)  limits  for  any  part  of  the  vehicle 
located  rearward  of  a  vertical  transverse 
plane  36  inches  behind  the  seating 
reference  point  (SgRP)  of  the  vehicle's 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Rules  and  Regulations        43045 


rearmost  designated  seating  position. 
The  36  inch  value  was  based  on  the 
normal  position  of  the  head  relative  to 
the  SgRP  and  the  extent  of  possible 
movement  of  the  head  rearward  in  a 
crash.  The  agency  requested  comment 
on  whether  this  or  another  distance 
would  be  more  appropriate  or  cost- 
effective.  The  agency  also  requested 
comment  on  whether  the  36  inch 
distance  would  ensiue  that  protection  is 
provided  by  a  vehicle's  upper  interior 
areas  that  an  occupant's  head  is  likely 
to  impact,  while  avoiding  requiring 
padding  in  areas  that  are  so  far  behind 
occupant  seating  positions  that  they  are 
very  unlikely  to  hie  struck  by  occupants. 

Some  commenters  who  addressed  this 
issue,  while  agreeing  that  components 
to  the  rear  of  any  seating  position 
should  be  excluded,  questioned  whether 
the  36  inch  cut-off  was  justified.  Some 
commenters  suggested  alternate  Umits, 
including  12  inches,  and  all 
components  rearward  of  the  B-pillar  (for 
vehicles  with  no  rear  seats). 

After  reviewing  these  comments, 
NHTSA  has  decided  to  exclude  any 
target  located  more  than  24  inches  to  the 
rear  of  the  SgRP  of  the  rearmost  seating 
position.  NHTSA  has  reviewed  the  36 
inch  cut-off  proposed  in  the  NPRM  and 
decided  that  it  was  excessive  for  planar 
rear  crashes.  This  conclusion  is  based 
on  front  seat-back  angle  rotation  since 
the  amount  of  rotation  affects  the  extent 
of  rearward  travel  of  a  front  seat 
occupant  in  a  rear  crash.  Previous 
research  that  reviewed  front  seat-back 
angle  rotation  in  rear  impact  compliance 
testing  for  Standard  No.  301,  Fuel 
System  Integrity,  indicates  that  over  70 

f)ercent  of  the  vehicles  had  rotation  of 
ess  than  30  degrees.  (See,  Summary  of 
Safety  Issues  Related  to  FMVSS  No.  207, 
Seating  Systems,  Docket  No.  89-02- 
N03.)  These  tests  were  of  small  cars. 
Because  vehicle  accelerations  are  lower 
for  large  cars  and  LTVs,  NHTSA 
believes  that  seat-back  rotation  would 
be  lower.  For  belted  occupants  in  seats 
with  seat  back  rotations  of  20  degrees 
and  30  degrees,  the  amoimt  of  rearward 
head  excursion  would  be  8.5  inches  and 
12.5  inches,  respectively.  When  a  seat 
back  rotates  much  more  than  30  degrees, 
the  occupant's  head  would  not  contact 
the  vehicle  upper  interior  components. 
While  the  rearward  head  excursion 
could  be  increased  by  an  occupant 
sUding  up  the  seat  (ramping),  further 
review  of  Standard  No.  301  test  films 
showed  no  indication  of  ramping  of 
belted  occupants  in  rear  impacts. 
Because  the  average  location  of  the  back 
of  the  head  relative  to  the  SgRP  is  10 
inches  rearward,  this  indicates  that  the 
back  of  the  head  might  travel  18.5 
inches  to  22.5  inches  rearward  of  the 


SgRP.  Therefore,  NHTSA  has  concluded 
that  a  24  inch  cut-off  is  sufficient. 

NHTSA  disagrees  that  the  B-pillar 
should  be  used  for  the  cut-off  point.  The 
relationship  among  the  SgRP,  the  head, 
and  the  B-pillar  is  not  consistent 
between  vehicles.  The  B-pillar  may  be 
slightly  in  front  of  the  head  in  one 
vehicle  or  behind  the  head  in  another 
and  therefore,  does  not  ensure  that  areas 
that  might  be  impacted  by  the  head  are 
protected.  NHTSA  also  believes  a  12 
inch  cut-off  is  insufficient.  This  distance 
is  only  two  inches  behind  the  typical 
head  location.  Consequently,  any 
accident  as  in  an  oblique  side  collision 
which  caused  rearward  and  lateral 
excursion  of  the  head  of  more  than  two 
inches  could  result  in  contact  with  an 
unprotected  B-pillar.  As  explained 
above,  most  accidents  which  resulted  in 
rearward  excursion  would  exceed  this 
amount. 

2.  Aisles 

In  the  NPRM,  NHTSA  also  requested 
comments  on  whether  components 
along  the  side  walkway  of  passenger 
vans  should  be  excluded  from  the  new 
requirements,  since  occupants  are  not 
seated  directly  next  to  such 
components. 

Two  commenters  addressed  the  issue 
of  excluding  walkways.  One  commenter 
supported  such  an  exclusion,  while  the 
other  did  not  support  the  exclusion. 

After  reviewing  these  comments, 
NHTSA  has  decided  not  to  exclude 
targets  located  along  a  side  walkway. 
Inclusion  of  these  targets  will  be 
beneficial  to  unbelted  passengers  in 
particular.  A  higher  proportion  of 
second  and  third  seat  occupants  than  of 
front  seat  occupants  are  imbelted.  One 
of  the  targets  which  would  have  been 
excluded  is  the  target  on  a  sliding  door 
track.  Because  vehicles  are  often 
narrower  at  the  roof  than  at  the  floor  of 
the  walkway,  these  components  are 
closer  to  the  head  and  therefore,  there 
is  a  potential  for  head  contact  with  this 
component.  In  addition,  NHTSA  agrees 
with  the  commenter  that  contact  with 
side  components  is  possible  in  some 
crash  scenarios  (i.e.,  side  impacts  or 
rollovers)  even  with  a  typical  12  inch 
aisle. 

3.  Rear  Seating  Areas 

In  the  NPRM,  NHTSA  suggested  that 
it  might  exclude  components  in  a 
vehicle's  rear  seating  area.  The  agency 
noted  that,  of  the  approximately  1,143 
to  1,389  fatalities  that  would  be 
prevented  by  the  new  requirements, 
only  28  to  36  would  involve  rear  seat 
occupants. 

While  some  manufacturers  and 
manufacturer  associations  supported 


excluding  rear  seat  areas  because  of  low 
occupancy  rates  and  a  high  cost  per 
equivalent  life  saved,  other  commenters 
opposed  their  exclusion.  Opponents  of 
exclusion  cited  a  number  of  reasons, 
including:  an  equal  potential  for  injury 
when  the  rear  seats  are  occupied;  a  high 
proportion  of  children  among  rear  seat 
occupants;  and  a  belief  that  increased 
car  pooling  in  the  futxue  will  increase 
rear  seat  occupancy  rates. 

As  explained  in  the  Final  Economic 
Assessment  (FEA)  prepared  for  this  final 
rule,  the  target  population  used  in  the 
current  analysis  has  been  adjusted  based 
on  more  recent  accident  data,  the 
current  (higher)  safety  belt  usage  rate, 
and  the  phase-in  of  airbags  into  the  on- 
road  vehicle  fleet.  The  new  analysis 
showed  that  about  873  to  1,045  fatalities 
would  be  prevented  by  the  new 
requirements.  575  to  711  in  passenger 
cars  and  298  to  334  in  LTVs.  As  in  the 
NPRM  analysis,  the  bulk  of  the  benefits 
in  the  new  analysis  would  accrue  from 
padding  upper  interior  components  in 
the  front  seating  areas.  Based  on 
currently  available  accident  data,  the 
agency  estimates  about  97  to  122  of  the 
fatalities  prevented  in  passenger  cars 
and  about  7  to  8  of  the  fatalities 
prevented  in  LTVs  would  be  in  the  rear 
seating  areas. 

Based  on  current  cost  estimates 
included  in  the  FEA's  new  analysis,  the 
cost  per  equivalent  life  saved  in 
passenger  cars  is  $0.5  to  $0.6  miUion  for 
all  seating  positions.  $0.3  to  $0.4 
million  for  frt)nt  seating  positions,  and 
$1.7  to  $2.1  milUon  for  rear  seating 
positions.  The  cost  per  equivalent  life 
saved  in  LTVs  is  $1.3  to  $1.4  million  for 
all  seating  positions,  $0.7  to  $0.8 
milhon  for  front  seating  positions,  and 
$24.2  to  $26.8  million  for  rear  seating 
positions. 

Although  these  cost  figures  app>ear  to 
disfavor  regulating  rear  seat  areas  in 
LTVs,  they  rest  on  a  current  discrepancy 
between  the  fatality  and  injury  data  for 
front  and  rear  seating  areas.  A  large 
discrepancy  exists  between  the  number 
of  rear  seat  fatalities  in  passenger  cars 
and  those  in  LTVs.  NHTSA  estimates 
that  about  229  fatalities  occurred  in  the 
rear  seating  areas  of  passenger  cars 
while  only  13  fatalities  occurred  in  the 
rear  seating  areas  of  LTVs.  This 
represents  about  14  percent  of  the  total 
fatalities  in  passenger  cars  but  only  2 
percent  of  the  total  fatalities  in  LTVs. 

NHTSA  believes  that  basing  cost 
estimates  on  that  current  discrepancy 
leads  to  a  high  cost  per  equivalent  life 
saved  for  rear  seating  areas  of  LTVs  but 
that  discrepancy  vrill  diminish  in  the 
future.  The  agency  anticipates  that  the 
proportion  of  LTVs  in  the  vehicle  fleet 
will  increase  in  the  future  and  thus  the 
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proportion  of  rear  seat  fatalities 
involving  LTVs  occupants  will  also 
increase. 

The  agency's  belief  about  the 
forthcoming  changes  in  the  underlying 
data  is  supported  by  two  apparent 
trends.  First,  the  distribution  of  rear  seat 
fatalities  between  these  two  classes  of 
vehicles  is  likely  to  be  different  by  the 
time  100  percent  compliance  with  this 
rule  is  achieved  as  the  proportion  of 
passenger  cars  and  of  LTVs  in  the  fleet 
changes.  In  recent  years,  there  have 
been  significant  changes  in  the 
composition  of  the  light  vehicle  fleet. 
The  percentage  of  passenger  vans  and 
sport  utility  vehicles  in  the  fleet  has 
increased  significantly  because  of 
consiuner  preferences  for  these  vehicles 
for  personal  transportation.  If  this  trend 
continues,  the  annual  benefits  estimate 
for  LTVs  based  on  the  incidence  of 
fatalities  and  serious  injuries  for 
previous  years  would  change 
substantially  by  the  time  all  vehicles  in 
the  fleet  meet  the  new  standard.  Second, 
the  occupancy  rate  of  the  rear  seating 
area  of  all  LTVs  is  also  likely  to  increase 
because  of  the  increased  use  of  vans  and 
sport  utility  vehicles  for  family 
transportation.  , 

To  evaluate  the  effect  of  these  two 
trends  on  the  new  analysis,  NHTSA 
further  revised  the  new  estimate  of 
benefits  for  passenger  cars  and  LTVs  to 
reflect  the  mix  of  those  vehicles  in  the 
future  vehicle  fleet.  NHTSA  anticipated 
that  the  proportion  of  LTVs  in  the  Ught 
vehicle  fleet  would  increase  from  29 
percent  to  46  percent.  This  would  result 
in  an  increase  in  the  target  population 
of  light  trucks  and  a  decrease  in  the 
target  population  of  passenger  cars,  and 
a  corresponding  change  in  the  benefits 
for  this  rule.  By  contrast,  the  agency's 
original  cost  estimate  in  the  FEA 
assiuned  that  the  current  mix  of 
passenger  cars  and  LTVs  woiild  not 
change. 

The  assumption  of  mix  shifts  was 
considered  in  the  context  of  two 
different  scenarios  including  additional 
assumptions  to  estimate  benefits.  In  the 
first  scenario,  a  change  in  the  relative 
proportion  of  LTVs  and  passenger  cars 
was  assiuned  in  addition  to  fleet  growth, 
resulting  in  a  directly  proportional 
change  in  benefits.  However,  this 
scenario  does  not  account  for  the  steady 
decline  in  fatality  and  injury  rates  over 
the  past  twenty  years  due  to 
improvements  in  motor  vehicles  and 
highway  systems. 

In  the  second  scenario,  it  was 
assiuned  that  the  injury  and  fatahty 
rates  would  continue  to  decline,  but  be 
offset  by  increased  exposure  due  to  fleet 
growth,  resulting  in  a  constant  number 
of  injuries  and  fatalities  for  the  entire 


fleet.  As  in  the  first  scenario,  it  was 
assumed  that  a  shift  would  occur  in 
registration  percentages  and  thus  in  the 
percentage  of  injuries  and  fatalities  in 
passenger  cars  and  LTVs. 

For  each  of  these  scenarios,  the 
agency  has  revised  its  estimates  of 
fatalities  prevented  and  injuries 
reduced.  NHTSA  also  revised  its 
estimate  of  the  cost  per  equivalent  life 
saved  in  1993  dollars,  using  each  of  the 
scenarios. 

These  revisions  produced  significant, 
and  in  some  cases  dramatic,  changes  in 
the  estimates  of  relative  benefits  and 
costs  per  equivalent  life  saved  for 
passenger  cars  and  LTVs.  Based  on 
those  revisions,  it  is  estimated  that  the 
cost  per  equivalent  life  saved  in 
passenger  cars  may  increase  to  $0.6  to 
$0.9  million.  However,  for  LTVs,  the 
cost  per  equivalent  life  saved  is  reduced 
to  $0.7  to  $0.9  million.  The  breakdown 
for  fi'ont  and  rear  seating  areas  also 
shows  that  the  cost  per  equivalent  life 
saved  in  passenger  cars  increased 
slightly  while  that  in  LTVs  decreased 
significantly.  The  cost  per  equivalent 
life  saved  in  the  front  seating  area  of 
passenger  cars  increased  to  $0.4  to  $0.5 
million.  For  LTVs,  the  cost  per 
equivalent  life  saved  in  the  front  seating 
area  decreased  to  $0.4  to  $0.5  million. 
The  cost  per  equivalent  life  saved  in  the 
rear  seating  areas  of  passenger  cars 
increased  to  $2.0  to  $2.9  million.  The 
most  significant  change  is  in  the  rear 
seating  areas  of  LTVs,  where  the  cost 
decreased  substantially  to  $7.5  to  $10.1 
million,  approximately  a  two-thirds 
reduction. 

While  the  costs  per  equivalent  life 
saved  still  vary  according  to  seating 
position,  the  conclusive  factor  in 
determining  whether  to  regulate  a 
particular  seating  position  should  not  be 
the  existence  of  such  variations,  but  the 
reasonableness  of  the  cost  for  that 
particular  position.  Calculating  the  cost 
per  equivalent  life  saved  by  seating 
position  would  never  yield  the  same 
figures  for  each  seating  position.  For 
example,  while  an  occupant  is  always 
present  in  the  driver's  seating  position, 
the  same  occupancy  rate  cannot  be 
expected  for  the  right  front  passenger 
seating  position  or  any  rear  seating 
position.  Therefore,  cost  based  on  the 
degree  of  occupancy  in  each  seating 
position  will  almost  certainly  lead  to 
uneven  estimates  of  cost  per  equivalent 
life  saved.  So  long  as  the  cost  per 
equivalent  life  is  reasonable,  NHTSA 
believes  that  a  vehicle  should  be 
designed  to  offer  the  same  level  of 
protection  to  all  occupants,  regardless  of 
the  occupant's  choice  of  seat. 

In  addition,  the  agency  believes  that 
the  decision  whether  to  regulate  rear 


seating  areas  must  take  into 
consideration  any  special  populations  at 
risk.  It  is  particularly  necessary  to 
protect  children,  who  are  often  seated  in 
the  rear  and  who  will  be  susceptible  to 
head  injuries  unless  the  rear  seating 
areas  are  included  in  this  rule.  For  all 
vehicles,  37  percent  of  injuries  and 
fatalities  in  rear  seating  areas  are 
children  ranging  in  age  up  to  17  years. 

4.  Vehicles 

In  the  NPRM,  the  agency  also 
requested  comments  on  whether  any 
particular  types  of  vehicles,  such  as 
walk-in  vans,  should  be  excluded. 
NHTSA  received  a  number  of  comments 
recommending  that  various  types  of 
vehicles  be  excluded  from  the  new 
requirements.  Recommendations 
included:  walk-in  vans,  ambulances, 
motor  homes,  vehicles  produced  in  two 
or  more  stages,  school  buses,  and 
vehicles  with  a  gross  vehicle  weight 
rating  above  either  6,000  pounds  or 
8,500  pounds. 

With  regard  to  walk-in  vans  which 
have  upper  interior  components  located 
much  higher  in  comparison  to  other 
vehicles,  head  contacts  against  those 
components  are  unlikely  for  belted 
occupants  and  therefore,  NHTSA  has 
decided  to  exclude  these  vehicles  from 
this  rule.  NHTSA  has  excluded  these 
vehicles  from  other  safety  standards  in 
the  past  (i.e..  Standard  No.  208, 
Occupant  Crash  Protection)  because 
these  vehicles  are  typically  driven  at 
low  speeds.  Therefore,  these  vehicles 
are  generally  involved  in  low  severity 
crashes  and  any  impact  with  the  upper 
interior  components  would  be  less 
severe  in  these  vehicles. 

In  addition,  NHTSA  is  excluding 
targets  in  ambulances  and  motor  homes 
which  are  located  more  than  24  inches 
rearward  of  the  seating  reference  point 
of  the  driver.  These  vehicles  often  have 
special  equipment  in  these  areas  which 
would  be  difficult  to  redesign  for 
compliance  with  these  requirements. 
Definitions  of  both  these  vehicles  have 
been  added  to  the  regulatory  text. 

With  regard  to  other  requested 
exclusions,  NHTSA  is  not  excluding  any 
other  vehicles.  None  of  the  comments 
provided  a  convincing  reason  why  any 
of  these  vehicles  would  not  benefit  bom 
being  required  to  offer  the  same  level  of 
protection  as  other  vehicles  or  why  it  is 
not  practicable  for  these  vehicles  to 
comply.  However,  as  explained  below 
in  section  V-I,  Leadtime,  NHTSA  is 
allowing  vehicles  manufactured  in  two 
or  more  stages  to  delay  compliance  until 
the  final  year  of  the  phase-in. 
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5.  A-pillars  and  Front  Headers 

Manufacturers  also  requested 
exclusion  of  the  A-pillar  and  front 
header.  Manufacturers  expressed  their 
belief  that  there  is  no  safety  need 
justifying  inclusion  of  these  components 
since  recent  amendments  to  Standard 
No.  208  would  require  sir  bags  in  all 
vehicles  affected  by  these  requirements 
before  the  effective  date  of  this  rule. 
Further,  the  manufacturers  argued  that 
it  is  impossible  for  front  seat  occupants 
to  contact  these  components  during  a 
crash  in  a  vehicle  with  air  bags. 

The  agency  disagrees  that  air  bags  will 
eliminate  or  even  significantly  mitigate 
.  all  head  injuries  caused  by  contacts 
with  A-pillar/front  header  components 
and  that  protecting  these  components  is 
therefore  unnecessary.  Air  bags  and  seat 
belts  are  safety  devices  that  are 
primarily  effective  in  frontal  impacts. 
While  it  is  true  that  they  will  mitigate 
head  injuries  in  full  frontal  and  oblique 
crashes  in  terms  of  both  the  frequency 
and  severity  of  occurrence,  it  is  also  true 
that  secondary  contacts  in  frontal 
crashes  or  A-pillar/front  header  contacts 
in  other  crash  modes  could  also  cause 
head  injuries  that  cannot  be  prevented 
by  air  bags. 

Before  issuing  the  NPRM,  NHTSA 
analyzed  24  National  Accident 
Sampling  System  (NASS)  airbag  cases  to 
assess  the  impact  of  air  bags  on  head 
injury  prevention.  However,  no  reliable 
conclusions  could  be  made  because  of 
insufficient  airbag  data.  After  issuing 
the  NPRM,  NHTSA  conducted  an 
additional  analysis  using  the  NASS  and 
Air  Bag  Management  Information 
System  (AIRMIS)  data  files.  (Docket  No. 
92-28-N02-52)  Even  though  the  NASS/ 
AIRMIS  air  bag  data  are  sparse  and  not 
statistically  representative  of  real  world 
injury  distribution,  they  show  that 
frontal  upper  interior  components  were 
still  being  struck,  even  when  belt-air  bag 
restraints  were  used.  For  this  final  rule, 
NHTSA  has  re-estimated  the  target 
population  of  injuries  and  fatalities 
involving  A-pillar  and  front  header 
impacts.  This  re-estimation  still  showed 
substantial  numbers  of  injuries  and 
fatalities  from  occupants  striking  these 
components,  even  after  the  agency 
adjusted  these  figures  to  reflect  100 
percent  air  bag  installation  (see  Chapter 
IV  of  the  FEA).  Therefore,  NHTSA  is  not 
excluding  these  components  from  the 
final  rule. 

6.  Roof 

Many  vehicle  manufacturers  stated 
that  the  upper  roof  zone  should  not  be 
included  in  this  rulemaking. 
Manufacturers  stated  inclusion  of  the 
roof  will  not  significantly  reduce 


injuries  or  fatalities  from  contact  with 
the  roof  since  the  test  procedure  does 
not  simulate  situations  in  which  the 
roof  is  being  pushed  towards  the 
occupant  (roof  crush)  or  rollovers  in 
which  contact  occurs  when  the  roof  is 
reinforced  by  the  ground.  Other 
commenters  stated  that  the  test 
procedure  should  include  placing  a 
rigid  surface  on  the  exterior  of  the  roof 
to  simulate  the  effect  of  groimd  contact. 

While  NHTSA  agrees  toat  the  test 
procedure  does  not  simulate  the 
accident  scenarios  mentioned  by  the 
commenters,  NHTSA  has  decided  not  to 
exclude  the  upper  roof.  For  most  areas 
of  the  upper  roof  (sheet  metal),  the 
HlC(d)  requirements  rfre  easily  met 
without  additional  countermeasures. 
However,  including  the  upper  roof  will 
require  manufacturers  to  protect  areas 
(e.g.,  sun  roof  fi^mes)  that  are  hard  even 
when  the  roof  is  not  reinforced  by  the 
ground.  The  inclusion  of  those  areas 
will  be  particularly  likely  to  provide 
some  benefits.  However,  in  view  of  the 
variety  of  components  in  a  roof,  NHTSA 
is  unable  to  define  a  specific  target(s)  for 
the  upper  roof.  Therefore,  any  target  on 
the  upper  roof  may  be  impacted. 
NHTSA  testing  indicates  that  only 
components  added  to  the  sheet  metal  or 
the  sheet  metal  reinforced  by  such 
components  may  not  meet  the  HlC(d) 
requirements.  Therefore,  NHTSA  does 
not  believe  manufacturers  will  have 
difficulty  in  determining  and  testing 
worst  case  scenarios  for  the  upper  roof. 

7.  Convertible  Roofs 

Both  AAMA  and  the  Association  of 
International  Automobile  Manufacturers 
(AIAM)  stated  that  convertibles  should 
be  excluded  from  the  final  rule  because 
of  the  difficulties  associated  with 
padding  the  movable  components  of  the 
roof.  American  Sunroof  Company, 
Automobile  Specialty  Company,  and 
Aeromotive  Systems  Company  (all 
convertible  top  manufacturers),  while 
agreeing  that  padding  movable 
components  would  be  difficult,  stated 
that  only  convertible  tops  and  frames, 
but  not  other  upper  interior  components 
(e.g.,  pillars),  needed  to  be  excluded. 

After  reviewing  these  comments, 
NHTSA  agrees  that  countermeasures 
would  not  be  feasible  on  convertible 
roof  frames  and  linkage  mechanisms 
because  the  presence  of  a 
countermeasure  such  as  padding  would 
interfere  with  their  movement. 
Therefore,  NHTSA  has  decided  to 
exclude  from  the  new  requirements  any 
target  which  would  he  located  on  those 
components.  Definitions  of  the  terms 
"convertible  roof  frame"  and 
"convertible  roof  Linkage  mechanism" 
have  been  added  to  the  final  rule. 


NHTSA  is  not  excluding  all  targets  in 
convertibles  from  this  final  rule  as 
AAMA  and  AIAM  suggested.  These 
commenters  did  not  provide  any 
justification  to  suggest  that  it  was  not 
practicable  to  install  countermeasures 
on  any  components  other  than  the 
targets  in  convertibles  NHTSA  has 
decided  to  exclude. 

G.  Components  Currently  Subject  to 
Standard  No.  201 

The  NPRM  requested  comments  on 
the  desirability  of  amending  the  test 
procedure  for  components  currently 
subject  to  Standard  No.  201  to  provide 
for  using  the  FMH  in  testing  those 
components.  These  comments  were 
requested  not  because  of  any 
identifiable  benefits,  but  because  a 
uniform  test  procedure  might  simplify 
compliance  testing  for  the  industry.  The 
only  commenters  who  addressed  this 
issue  were  manufacturers  or 
manufacturer  associations,  all  of  whom 
opposed  such  a  change. 

NHTSA  does  not  t)elieve  that  the 
extension  of  the  FMH  test  procedures  to 
instrument  panels,  seat  backs,  interior 
compartment  doors,  sun  visors,  and 
armrests  would  serve  a  safety  purpose 
because  these  components  are  very  soft 
relative  to  the  upper  interior 
components.  Thus,  it  is  not  likely  that 
any  of  the  components  currently  tested 
under  Standard  No.  201  would  exceed 
the  HIC(d)-1000  limit  when  tested  at  15 
mph  using  the  FMH.  For  that  reason  and 
because  none  of  the  manufacturers 
believed  there  was  any  safety  benefit 
associated  with  amending  the  current 
requirements,  NHTSA  has  not  done  so, 

H.  Costs  and  Benefits 

In  the  NPRM.  NHTSA  estimated  that, 
for  a  performance  requirement  of  HlC(d) 
1000,  the  per  vehicle  cost  associated 
with  designing  and  making  the 
necessary  modifications  needed  to  meet 
the  proposed  performance  requirements 
would  be  $29  for  passenger  cars  and  $45 
for  LTVs  (in  1991  dollars). 

After  reviewing  the  comments  and  the 
changes  made  in  this  final  rule.  NHTSA 
estimates  that  the  per  vehicle  cost 
associated  with  designing  and  making 
the  modifications  needed  to  meet  the 
new  requirements  is  $33  for  passenger 
cars  and  $51  for  LTVs  (in  1993  dollars). 
In  addition.  NHTSA  estimates  that  the 
cost  of  a  new  FMH  is  approximately 
$3,000  and  the  cost  of  a  propulsion  unit 
is  approximately  $35,000.  On  a  per 
vehicle  model  basis,  NHTSA  estimates 
that  total  testing  costs  are  $1,870  to 
$3,740. 

A  detailed  discussion  of  these 
estimates  can  be  found  in  the  Final 
Economic  Assessment  (FEA)  which  has 
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been  prepared  for  this  final  rule.  In  the 
PEA,  costs  have  been  updated  to  1993 
economics.  Further,  more  baseline  data 
have  now  become  available  for 
additional  analysis.  These  analyses 
indicate  that  a  higher  percentage  of 
vehicles  would  require  padding. 

As  to  benefits,  NHTSA  estimated  in 
the  NPRM  that,  for  a  performance 
requirement  of  HlC(d)  1000,  the  annual 
reduction  of  AIS  2-5  head  injuries 
would  be  683  to  824,  and  that  the 
annual  reduction  in  fatalities  would  be 
1,143  to  1,389.  Based  on  more  recent 
accident  data,  adjustment  for  current 
safety  tielt  use  (66  percent)  and 
assiuning  all  passenger  cars  and  LTVs 
would  have  air  bags,  additional  baseline 
and  padded  vehicle  test  data,  and  trends 
indicating  future  fleet  changes,  NHTSA 
has  revised  these  estimates  to  675  to  975 
AIS  2-5  head  injmies  reduced  and  873 
to  1192  fatahties  prevented.  A  study  of 
the  1988-1992  NASS  data  estimated 
that  about  28  percent  of  the  serious 
injuries  from  contacting  vehicle  interior 
components,  such  as  pillars,  headers, 
side  rails,  and  the  roof  occiu-  in  rollover 
accidents.  Padding  of  these  interior 
components  should  be  of  substantial 
benefit  in  preventing  serious  injuries 
and  fatalities  as  well  as  in  reducing 
minor  injiuies.  If  28  percent  of  the 
benefits  of  this  standard  are  in  rollover 
crashes,  it  is  estimated  that,  in 
implementing  the  Secretary's 
comprehensive  rollover  plan,  189-273 
AIS  2-5  injiuies  and  244-334  fatalities 
would  be  averted  in  rollovers  as  a  direct 
result  of  this  rule.  A  detailed  discussion 
of  these  estimates  can  also  be  foimd  in 
theFEA. 

/.  Leadtime 

In  the  NPRM,  NHTSA  proposed  that 
the  new  requirements  would  become 
effective  on  the  first  September  1  that 
occiured  approximately  two  years  after 
issuance  of  the  final  rule.  NHTSA's 
proposal  was  based  on  previous 
estimates  that,  for  "padding  only" 
countermeasures,  the  normal  leadtime 
to  design,  tool,  and  test  is  approximately 
14  to  18  months,  hi  the  NPRM  the 
agency  recognized  that  it  was  possible 
that  a  longer  leadtime  might  be 
necessary  for  this  rulemaking  because  of 
the  large  number  of  vehicles  that  would 
be  affected  (the  previous  estimates  had 
not  been  for  a  rule  applicable  to  both 
passenger  cars  and  LTVs)  and  because 
of  the  large  number  of  components  in 
each  model  which  might  require 
changes.  Further,  countermeasiu«s  other 
than  padding  might  be  required  and/or 
desirable.  Therefore,  the  agency 
requested  comments  on  whether  a 
longer  leadtime  was  necessary  and/or 
whether  a  phase-in  was  desirable. 


Manufacturers  uniformly  commented 
that  the  agency's  leadtime  estimates 
were  inadequate.  Further, 
manufactxirers  almost  uniformly 
beheved  that  a  phase-in  of  the  final  rule 
was  desirable,  with  some  commenters 
suggesting  that  small  volume 
manufacturers  be  allowed  to  defisr 
compliance  until  later  in  the  phase-in 
schedule.  Manufacturer  estimates  of 
how  much  leadtime  was  necessary  prior 
to  the  beginning  of  a  phase-in  schedule 
ranged  fi-om  three  to  five  years. 
Manufacturers  also  suggested  phase-in 
schedules  of  four  years  (similar  to 
previous  phase-in  schedules  for 
Standard  No.  208  or  Standard  No.  214, 
Side  Impact  Protection)  or  five  years  (10 
percent,  25  percent,  40  percent,  70 
percent,  and  100  percent).  As  an 
alternative,  one  commenter  suggested 
that  the  agency  require  25  percent  of 
each  vehicle  to  comply  within  two 
years,  50  percent  of  each  vehicle  within 
three  years,  and  100  percent  within  five 
years.  Manufactiuers  did  not  appear  to 
believe  that  separate  phase-in  schedules 
for  passenger  cars  and  LTVs  would  be 
helpful.  However,  some  commenters 
suggested  that  the  agency  shoidd  allow 
carry-forward  or  carry-back  credits  to 
provide  additional  flexibility. 

The  manufactvuers  provided  a 
number  of  rationales  to  support  their 
belief  that  additional  leadtime  was 
necessary.  Some  manufacturers 
provided  test  data  that  indicated  none  of 
the  affected  vehicles  currently  comply 
with  the  requirements  for  all  the 
covered  components  and  that  many 
vehicles  do  not  comply  with  respect  to 
any  of  the  covered  components. 
Manufacturers  also  indicated  that 
padding  may  not  be  sufficient  to  enable 
some  of  the  covered  components  to 
comply  with  the  standard. 
Manufactiirers  also  indicated  that,  even 
if  padding  alone  were  sufficient  to 
comply  with  the  proposed 
requirements,  this  would  not  be  the 
preferred  option  as  padding  decreases 
visibility  (a  safety  concern)  and  interior 
roominess  (a  customer  satisfaction 
concern).  Manufactiu«rs  indicated  that 
they  believed  that  changes  to  the  vehicle 
structure  (greenhouse)  would  be 
necessary  (to  the  extent  that  a 
component  could  not  comply  with 
padding  alone)  or  desirable  (to 
comp>ensate  for  loss  in  visibility  or 
interior  roominess).  Manufacturers  also 
explained  that  such  changes  had  to  be 
made  early  in  a  design  cycle  and  that 
the  typical  design  cycle  was  font  to  six 
years  for  passenger  cars  and  eight  to  ten 
years  for  LTVs. 

In  contrast,  the  safety  groups  that 
commented  on  leadtime  beUeved  that 
the  proposed  leadtime  was  sufficient. 


J  owever,  these  safety  groups  did  not 
provide  any  specific  information  to 
support  their  belief. 

After  reviewing  the  comments, 
NHTSA  has  determined  that  the 
leadtime  proposed  in  the  NPRM  was  not 
sufficient.  NHTSA  has  found  only  one 
vehicle  cxurently  in  production  (tested 
at  only  4  locations)  that  would  comply 
with  all  aspects  of  the  new  requirements 
and  that,  for  over  50  percent  of  the 
components  tested  will  require  changes. 
NHTSA  also  agrees  with  comments  that 
padding  alone  will  not  be  sufficient  for 
some  components  in  some  vehicles.  In 
addition,  NHTSA  agrees  that  other 
countermeasures  may  be  preferable  to 
padding,  even  if  padding  alone  might  be 
sufficient  to  meet  the  new  requirements. 
To  the  extent  that  these  other 
coimtermeasures  require  additional 
leadtime,  NHTSA  is  concerned  that  the 
leadtime  proposed  in  the  NPRM  would 
require  manilfacturers  to  use  padding 
alone  for  some  components,  and  that 
such  padding  might  have  a  negative  side 
effect  as  far  as  its  effect  on  visibihty  is 
concerned.  For  example,  while  NHTSA 
believes  many  visibility  concerns  were 
addressed  by  the  reduction  in  horizontal 
approach  angles,  it  still  may  be  possible 
that  the  safety  benefits  resulting  fitim 
the  padded  components  could  be 
partially  offset  by  an  increased  accident 
rate  if  the  padding  were  added  in  a  way 
that  caused  a  significant  decrease  in 
visibihty. 

NHTSA  also  agrees  that  some 
countermeasures  which  would  offset 
some  of  the  problems  (e.g.,  interior 
roominess)  associated  with  padding 
alone  must  be  done  early  in  the  design 
process  (i.e.,  increasing  the  size  of  the 
greenhouse  or  structure  of  pillars  to 
offset  the  decrease  in  visibility  or 
interior  roominess).  Those 
countermeasures  would,  therefore, 
require  much  more  leadtime  to 
accompUsh  than  simply  padding 
components.  NHTSA  is  also  aware  that 
a  number  of  other  significant  new  safety 
requirements  have  been  issued  in  recent 
years  (e.g.,  Standards  Nos.  208,  214, 
etc.),  placing  a  significant  cumulative 
burden  on  manufacturer's  resources. 

Finally,  NHTSA  is  convinced  that 
because  all  vehicles  will  require  some 
redesign  to  meet  the  new  requirements, 
a  phase-in  is  necessary  and  desirable. 
Manufacturers  will  have  to  design  and 
make  the  necessary  modifications  to 
meet  the  new  requirements  for  each  of 
their  models.  However,  the  same 
engineering  resources  and  testing 
faciUties  may  be  needed  for  all  of  the 
models  and  cannot  be  used 
simultaneously.  Given  this,  NHTSA  has 
decided  that  the  phase-in  period  for 
these  new  requirements  will  begin 
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September  1, 1998.  In  the  first  year  of 
the  phase-in,  10  percent  of  each 
manufactiuer's  vehicles  will  be  required 
to  comply  vnth  the  new  requirements. 
In  the  second  year,  25  percent  of  all 
vehicles  must  comply;  in  the  third  year, 
40  percent;  and  in  the  foxulh  year,  70 
percent.  All  vehicles  manufactiued  on 
or  after  September  1,  2002  must  comply 
with  the  new  requirements.  NHTSA  is 
aware  that  this  phase-in  is  one  year 
longer  than  previous  phase-in 
requirements.  However,  NHTSA 
believes  that  this  is  justified.  Unlike 

{irevious  phase-ins,  available  evidence 
which  amounts  to  testing  of  32 
different  models)  indicates  that  only  one 
vehicle  model  as  ciurently 
manufactured  could  comply  with  the 
new  requirements  for  all  covered 
components.  In  addition,  imlike 
previous  phase-ins,  the  new 
requirements  are  being  phased-in  for 
two  types  of  vehicles  (passenger  cars 
and  L'TVs)  at  the  same  time. 

For  manufactiuers  with  few  vehicle 
lines,  NHTSA  has  decided  to  allow  an 
alternative  phase-in.  The  alternative 
phase-in  allows  a  manufacturer  to  delay 
compliance  in  the  first  year  of  the 
phase-in.  However,  manufactiuers 
which  take  this  option  must  certify  all 
vehicles  manufactiu-ed  on  or  after 
September  1, 1999  as  complying  with 
the  new  requirements. 

NHTSA  also  has  decided  to  allow 
manufacturers  of  vehicles  manufactured 
in  two  or  more  stages  to  delay 
compUance  imtil  the  final  year  of  the 
phase-in.  Since  final  stage 
manufacturers  and  alterers  have  no 
control  over  the  year  of  the  phase-in  in 
which  a  particular  vehicle  will  be 
certified  as  complying  with  the  new 
requirements,  NHTSA  is  allowing  these 
manufacturers  until  the  final  year  of  the 
phase-in  to  certify  that  their  vehicles 
meet  the  new  requirement.  NHTSA  has 
taken  this  approach  previously  with  the 

Shase-ins  for  Standards  Nos.  208. 
lowever,  NHTSA  is  not  allowing 
additional  leadtime  beyond  the  end  of 
the  phase- in,  because  individual 
components  can  be  tested  outside  the 
vehicle.  This  will  enable  a  final  stage 
manufacturer  or  an  alterer  to  verify  that 
the  changes  it  intends  to  make  to  a 
vehicle's  compliant  interior  will  not 
affect  the  vehicle's  comphance. 

Finally,  NHTSA  has  decided  to  allow 
carry-forward  credits.  NHTSA  beUeves 
that  this  will  encourage  manufacturers 
to  exceed  the  requirements  in  early 
years,  by  concentrating  initial  efforts  on 
either  vehicles  which  present  fewer 
redesign  problems  or  high  volume 
vehicles.  This  will  benefit  consiuners  by 
accelerating  the  availabihty  of  vehicles 
which  comply  with  the  new 


requirements  and  will  benefit 
manufacturers  by  providing  them  with 
flexibihty  for  the  later  years  of  the 
phase-in.  NHTSA  notes,  however,  that 
carry-forward  credits  can  not  be  used  to 
delay  the  beginning  of  100  percent 
comphance  beyond  September  1,  2002. 

Vn.  OVSC  Uboratory  Test  Procedure 

A  number  of  manufacturers  have 
asked  NHTSA  when  the  Office  of 
Vehicle  Safety  CompUance's  (OVSC) 
Laboratory  Test  Procedure  for  the  new 
requirements  in  Standard  No.  201 
would  be  available.  For  interested 
parties,  a  copy  of  the  OVSC  Laboratory 
Test  Procediue  has  been  placed  in  the 
docket  for  this  notice.  NHTSA  would 
like  to  emphasize  that  the  OVSC 
Laboratory  Test  Procedure  is  prepared 
for  use  by  independent  laboratories 
under  contract  to  conduct  compUance 
tests  for  the  agency.  The  OVSC 
Laboratory  Test  Procediues  are  not 
intended  to  change  the  requirements  of 
the  appUcable  safety  standard. 

Vm.  Correction 

NHTSA  is  amending  S3. 4.2  of 
Standard  No.  201  to  replace  the  word 
"contractable"  with  the  word 
"contactable."  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  to 
comment  are  not  required.  This 
amendment  does  not  substantively 
change  a  requirement,  as  it  merely 
corrects  a  typographic  error. 

EX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  Dot 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  £>epartment  of  Transportation's 
regulatory  poUcies  and  procedures.  This 
rulemaking  dociunent  was  reviewed 
imder  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "significant"  imder 
the  Etepartment  of  Transportation's 
regulatory  policies  and  procedures. 
NHTSA  has  prepared  a  Final  Economic 
Assessment  (FEA)  for  this  final  rule.  As 
explained  in  the  FEA,  NHTSA  estimates 
the  consumer  costs  of  this  rule  to  be 
$641  million  annually. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  imder  the 
Regulatory  Flexibility  Act.  I  hereby  ^ 
certify  that  this  rule  will  not  have  a  ' 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  in  the  FEA,  while  there  are  a 
substantial  number  of  small  businesses 
that  would  be  affected  by  this  final  rule, 
the  agency  does  not  beheve  there  would 
be  a  significant  economic  impact.  The 


agency  beUeves  general  testing  on  worst 
case  components  can  be  carried  out  at 
low  cost  and  be  used  as  a  basis  for 
compUance  by  using  the  same  thickness 
of  padding  on  similar  components. 

C.  Paperwork  Reduction  Act 

The  reporting  requirements  associated 
with  this  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  in  accordance  with  44 
U.S.C.  chapter  35.  Administration: 
National  Highway  Traffic  Safety 
Administration;  Title:  Head  Protection 
Phase-in  Reporting  Requirements;  Need 
for  Information:  To  report 
manufecturer's  annual  production  for 
the  first  four  yeara  of  the  phase-in 
period.;  Proposed  Use  of  Information: 
To  determine  compUance  with  phase-in 
requirements.;  Frequency:  Annual; 
Burden  Estimate:  1260  hours/year; 
Respondents:  35;  Form(s):  Written 
report;  Average  Burden  Hours  for 
Respondent:  36  hours/year. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
PoUcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  enviroiunent. 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federaUsm  impUcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  appUes  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  estabUshing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  571,  572,  and  589  are 
amended  as  foUows: 
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List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

49  CFR  Part  572 

Incorporation  by  reference,  Motor 
vehicle  safety. 

49  CFR  Part  589 

Reporting  and  recordkeeping 
requirements. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C  322.  30111730115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

S  571 .201    [Amended] 

2.  Section  571.201  is  amended  by 
adding  a  new  S2.1,  revising  S3  and 
S3. 4. 2,  and  adding  new  S4  through 
S8.13,  to  read  as  follows: 

S2  1     Definitions. 

A-pillar  means  any  pillar  that  is,  in 
whole  or  part,  forward  of  a  transverse 
vertical  plane  passing  through  the 
seating  reference  point  of  the  driver's 
seat. 

Ambulance  means  a  motor  vehicle 
designed  exclusively  for  the  purpose  of 
emergency  medical  care,  as  evidenced 
by  the  presence  of  a  passenger 
compartment  to  accommodate 
emergency  medical  personnel,  one  or 
more  patients  on  Utters  or  cots,  and 
equipment  and  supplies  for  emergency 
care  at  a  location  or  during  transport. 

B-pillar  means  the  fbrwardmost  pillar 
on  each  side  of  the  vehicle  that  is 
entirely  rearward  of  a  transverse  vertical 
plane  passing  through  the  seating 
reference  point  of  the  driver's  seat, 
imless  there  is  only  one  pillar  rearward 
of  that  plane  and  it  is  also  a  rearmost 
piUar. 

Brace  means  a  fixed  diagonal 
structural  member  in  an  open  body 
vehicle  that  is  used  to  brace  the  roll-bar 
and  that  connects  the  roll-bar  to  the 
main  body  of  the  vehicle  structure. 
.  Convertible  roof  frame  means  the 
metal  frame  of  a  convertible  roof 

Convertible  roof  linkage  mechanism 
means  any  anchorage,  fastener,  or 
device  necessary  to  deploy  a  convertible 
roof  frame. 

Daylight  opening  means,  for  openings 
on  the  side  of  the  vehicle,  other  than  a 
door  opening,  the  locus  of  all  points 
where  a  horizonted  line,  perpendicular 
to  the  vehicle  longitudinal  centerline,  is 
tangent  to  the  periphery  of  the  opening. 
For  openings  on  the  front  and  rear  of  the 
vehicle,  other  than  a  door  opening. 


dayligfit  opening  means  the  locus  of  all 
points  where  a  horizontal  line,  parallel 
to  the  vehicle  longitudinal  centerline,  is 
tangent  to  the  periphery  of  the  opening. 
If  the  horizontal  line  is  tangent  to  the 
periphery  at  more  than  one  point  at  any 
location,  the  most  inboard  point  is  used 
to  determine  the  dayUght  opening. 

Door  opening  means,  for  door 
openings  on  the  side  of  the  vehicle,  the 
locus  of  all  points  where  a  horizontal 
line,  perpendiciilar  to  the  vehicle 
longitudinal  centerline,  is  tangent  to  the 
periphery  of  the  side  door  opening.  For 
door  openings  on  the  back  end  of  the 
vehicle,  door  opening  means  the  locus 
of  all  points  where  a  horizontal  line, 
parallel  to  the  vehicle  longitudinal 
centerline,  is  tangent  to  the  periphery  of 
the  back  door  opening.  If  the  horizontal 
line  is  tangent  to  the  periphery  at  more 
than  one  point  at  any  location,  the  most 
inboard  point  is  the  door  opening. 

Forehead  impact  zone  means  me  part 
of  the  free  motion  headform  surface  area 
that  is  determined  in  accordance  with 
the  procedure  set  forth  in  86.10. 

Free  motion  headform  means  a  test 
device  which  conforms  to  the 
specifications  of  Part  572,  Subpart  L  of 
this  Chapter. 

Mid-sagittal  plane  of  a  dummy  means 
a  longitudinal  vertical  plane  passing 
through  the  seating  reference  point  of  a 
designated  seating  position. 

Motor  home  means  a  motor  vehicle 
with  motive  power  that  is  designed  to 
provide  temporary  residential 
accommodations,  as  evidenced  by  the 
presence  of  at  least  four  of  the  following 
faciUties:  cooking;  refrigeration  or  ice 
box;  self-contained  toilet;  heating  and/or 
air  conditioning;  a  potable  water  supply 
system^cluding  a  faucet  and  a  sink; 
and  a  separate  110-125  volt  electrical 
power  supply  and/or  an  LP  gas  supply. 

Other  pillar  means  any  pillar  which  is 
not  an  A-pillar,  a  B-pillar,  or  a  rearmost 
pillar. 

Pillar  means  any  structure,  excluding 
glazing  and  the  vertical  portion  of  door 
window  frames,  but  including 
accompanying  moldings,  attached 
components  such  as  safety  belt 
anchorages  and  coat  hooks,  which  (1) 
supports  either  a  roof  or  any  other 
structure  (such  as  a  roll-bar)  that  is 
above  the  driver's  head,  or  (2)  is  located 
along  the  side  edge  of  a  window. 

Roll-bar  means  a  fixed  overhead 
stfwctural  member,  including  its  vertical 
support  structure,  that  extends  from  the 
left  to  the  right  side  of  the  passenger 
compartment  of  any  open  body  vehicles 
and  convertibles.  It  does  not  include  a 
header. 

Seat  belt  anchorage  means  any 
component  involved  in  transferring  seat 
belt  loads  to  the  vehicle  structure. 


including,  but  not  Umited  to,  the 
attachment  hardware,  but  excluding 
webbing  or  straps,  seat  frames,  seat 
pedestals,  and  die  vehicle  structure 
itself,  whose  failure  causes  separation  of 
the  belt  from  the  vehicle  structure. 

Sliding  door  track  means  a  track 
structure  along  the  upper  edge  of  a  side 
door  opening  that  secures  the  door  in 
the  closed  position  and  guides  the  door 
when  moving  to  and  from  the  open 
position. 

Stiffener  means  a  fixed  overhead 
structural  member  that  connects  one 
roll-bar  to  another  roll-bar  or  to  a  header 
of  any  open  body  vehicle  or  convertible. 

Upper  roo/ means  the  area  of  the 
vehicle  interior  that  is  determined  in 
accordance  with  the  procedure  set  forth 
in  S6.15. 

•  •        *        •        • 

53  Requirements  for  instrument 
panels,  seat  backs,  interior 
compartment  doors,  sun  visors,  and 
armrests.  Each  vehicle  shall  comply 
with  the  requirements  specified  in  S3.1 
through  S3.5.2. 
***** 

S3.4.2    Each  sun  visor  mounting 
shall  present  no  rigid  material  edge 
radius  of  less  than  0.125  inch  that  is 
statically  contactable  by  a  spherical  6.5- 
inch  diameter  head  form. 

•  •        •        •        • 

54  Requirements  for  upper  interior 
components.  Except  as  provided  in  S4.1 
through  S4.3,  each  vehicle 
manufactured  on  or  after  September  1, 
1998,  except  walk-in  van-type  vehicles, 
shall,  when  tested  under  the  conditions 
of  S6,  comply  with  the  requirements 
specified  in  S5  at  the  target  locations 
specified  in  S8  when  impacted  by  the 
free  motion  headform  specified  in  S6.8 
at  any  speed  up  to  and  including  24 
kilometers  per  hour.  The  requirements 
do  not  apply  to  any  target  that  cannot 
be  located  using  the  procedures  of  S8. 

S4.1     Vehicles  manufactured  on  or 
after  September  1,  1998  and  before 
September  J,  2002.  Except  as  provided 
in  S4.1.5,  vehicles  manufactiued  on  or 
after  September  1, 1998  and  before 
September  1 ,  2002  shall  comply  with 
S4.1.1  through  S4.1.4. 

S4.1.1     Vehicles  manufactured  on  or 
after  September  1,  1998  and  before 
September  1, 1999.  For  vehicles 
manufactured  by  a  manufacturer  on  or 
after  September  1, 1998  and  before 
September  1, 1999,  the  amount  of 
vehicles  complying  with  S5  shall  be  not 
less  than  10  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1996  and  before 
September  1, 1999,  or 
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(b)  The  manufacturer's  production  on 
or  after  September  1, 1998  and  before 
September  1, 1999. 

54.1.2  Vehicles  manufactured  on  or 
after  September  1, 1999  and  before 
September  1,  2000.  Subject  to  S4.1.6(a), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

1999  and  before  September  1,  2000,  the 
amoimt  of  vehicles  complying  with  S5 
shall  be  not  less  than  25  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactiu^d  on 
or  after  September  1, 1997  and  before 
September  1,  2000,  or 

lb)  The  manufactiuer's  production  on 
or  after  September  1, 1999  and  before 
September  1,2000. 

54.1.3  Vehicles  manufactured  on  or 
after  September  1,  2000  and  before 
September  1,  2001.  Subject  to  S4.1.6(b), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

2000  and  before  September  1,  2001,  the 
amoimt  of  vehicles  complying  with  S5 
shall  be  not  less  than  40  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1998  and  before 
September  1,  2001,  or 

lb)  The  manufacturer's  production  on 
or  after  September  1,  2000  and  before 
September  1,  2001. 

54.1.4  Vehicles  manufactured  on  or 
after  September  1,  2001  and  before 
September  1,  2002.  Subject  to  S4. 1.6(c), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

2001  and  before  September  1,  2002,  the 
amount  of  vehicles  complying  with  S5 
shall  be  not  less  than  70  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1999  and  before 
September  1,  2002,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2001  and  before 
September  1,  2002. 

54.1.5  Alternative  phase-in 
schedules. 

(a)  Alternative  phase-in  schedule  for 
aH  manufacturers.  A  manufacturer  may, 
at  its  option,  comply  with  the 
requirements  set  forth  in  S4.1. 5(a)(1) 
and  S4.1.5(a)(2)  instead  of  complying 
with  the  requirements  set  forth  in  S4.1.1 
through  S4.1.4. 

(1)  Vehicles  manufactured  on  or  after 
September  1, 1998  and  before 
September  1, 1999  are  not  required  to 
comply  with  the  requirements  specified 
inS5. 

(2)  Vehicles  manufactured  on  or  after 
September  1, 1999  shall  comply  with 
the  requirements  specified  in  S5. 

(b)  Alternative  phase-in  schedule  for 
final  stage  manufacturers  or  alterers.  A 
final  stage  manufacturer  or  alterer  may, 
at  its  option,  comply  with  the 


requirements  set  forth  in  S4. 1.5(b)(1) 
and  S4. 1.5(b)(2)  instead  of  complying 
with  the  requirements  set  forth  in  S4.1.1 
through  S4.1.4. 

(1)  Vehicles  manufactured  on  or  after 
September  1, 1998  and  before 
September  1,  2002  are  not  required  to 
comply  with  the  requirements  specified 
inS5. 

(2)  Vehicles  manufactured  on  or  after 
September  1,  2002  shall  comply  with 
the  requirements  specified  in  S5. 

54 . 1 .6  Calculation  of  complying 
vehicles. 

(a)  For  the  purposes  of  complying 
with  S4.1.2,  a  manufacturer  may  count 
a  vehicle  if  it: 

(1)  Is  manufactured  on  or  after 
September  1, 1998,  but  before 
September  1.  2000,  and 

12)  Is  not  counted  toward  compUance 
withS4.1.1. 

(b)  For  the  purposes  of  complying 
with  S4.1.3,  a  manufacturer  may  coimt 
a  vehicle  if  it: 

(1)  Is  manufactured  on  or  after 
September  1, 1998,  but  before 
September  1,  2001,  and 

(2)  Is  not  coimted  toward  compUance 
with  S4.1.1  or  S4.1.2. 

(c)  For  the  piuposes  of  complying 
with  S4.1.4,  a  manufacturer  may  count 
a  vehicle  if  it: 

(1)  Is  manufactured  on  or  after 
September  1, 1998,  but  before 
September  1,  2002,  and 

(2)  Is  not  counted  toward  compUance 
with  S4.1.1,  S4.1.2,  or  S4.1.3. 

54.1.7  Vehicles  produced  by  more 
than  one  manufacturer. 

54.1.7.1  For  the  purpose  of 
calculating  average  annual  production 
of  vehicles  for  each  manufacturer  and 
the  niunber  of  vehicles  manufactured  by 
each  manufacturer  under  S4.1.1  through 
S4.1.4,  a  vehicle  produced  by  more  than 
one  manufacturer  shall  be  attributed  to 

a  single  manufacturer  as  follows,  subject 
toS4.1.7.2. 

(a)  A  vehicle  which  is  imported  shaU 
be  attributed  to  the  importer. 

(b)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  which  markets  the 
vehicle. 

54.1.7.2  A  vehicle  produced  by 
more  than  one  manufacturer  shall  be 
attributed  to  any  one  of  the  vehicle's 
manufacturers  specified  by  an  express 
written  contract,  reported  to  the 
National  Highway  Traffic  Safety 
Administration  imder  49  CFR  part  589, 
between  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  woidd  otherwise  be  attributed 
under  S4. 1.7.1. 

S4.2     Vehicles  manufactured  on  or 
after  September  1,  2002.  Except  as 


provided  in  S4.3,  vehicles  manufactured 
on  or  after  September  1.  2002  shall 
comply  with  the  requirements  specified 
inS5. 

S4.3    A  vehicle  need  not  meet  the 
requirements  of  S4.1  through  S4.2  for: 

(a)  Any  target  located  on  a  convertible 
roof  frame  or  a  convertible  roof  Unkage 
mechanism. 

(b)  Any  target  located  rearward  of  a 
vertical  plane  600  mm  behind  the 
seating  reference  point  of  the  rearmost 
designated  seating  position. 

(c)  Any  target  located  rearward  of  a 
vertical  plane  600  mm  behind  the 
seating  reference  point  of  the  driver's 
seating  position  in  an  ambulance  or  a 
motor  home. 

S5.    Performance  Criterion.  The 
HlC(d)  shall  not  exceed  1000  when 
calculated  in  accordance  with  the 
following  formula: 

(a)  HlC(d)  =  0.75446  (free  motion 
headform  HlC)  +  166.4. 

(b)  The  tee  motion  headform  HIC  is 
calculated  in  accordance  with  the 
following  formula: 


1 


(t2-tl) 


r^adt 


2.S 


(»2.-tl) 


Where  the  term  a  is  the  resultant 
acceleration  expressed  as  a  multiple  ofg 
(the  acceleration  of  gravity),  and  tl  and 
t2  are  any  two  points  in  time  during  the 
impact  which  are  separated  by  not  more 
than  a  36  millisecond  time  interval. 
S6     Test  conditions. 

56.1  Vehicle  test  attitude. 

(a)  The  vehicle  is  supported  off  its 
suspension  at  an  attitude  determined  in 
accordance  with  S6.1(b). 

(b)  Directly  above  each  wheel 
opening,  determine  the  vertical  distance 
between  a  level  surface  and  a  standard 
reference  point  on  the  test  vehicle's 
body  under  the  conditions  of  S6. 1(b)(1) 
through  S6.1(b)(3). 

(1)  The  vehicle  is  loaded  to  its 
unloaded  vehicle  weight,  plus  its  rated 
cargo  and  luggage  capacity  or  136  kg. 
whichever  is  less,  secured  in  the  luggage 
area.  The  load  placed  in  the  cargo  area 
is  centered  over  the  longitudind 
centerline  of  the  vehicle. 

(2)  The  vehicle  is  fiUed  to  100  percent 
of  all  fluid  capacities. 

(3)  AU  tires  are  inflated  to  the 
manufacturer's  specifications  listed  on 
the  vehicle's  tire  placard. 

56.2  Windows.  Movable  vehicle 
windows  are  placed  in  the  fully  open 
position. 

56.3  ConvertiWe  tops.  The  top.  if  any, 
of  convertibles  and  open-body  type 
vehicles  is  in  the  closed  passenger 
compartment  configuration. 

56.4  Doors. 
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(a)  Except  as  provided  in  S6.4(b), 
doors,  including  any  rear  hatchback  or 
tailgate,  are  fully  closed  and  latched  but 
not  locked. 

(b)  Any  side  door  on  the  opposite  side 
of  the  longitudinal  centerline  of  the 
vehicle  from  the  target  to  be  impacted 
may  be  open  or  removed. 

Sis.5  Sun  visors.  Each  sim  visor  either 
is  placed  in  any  of  the  following 
positions: 

(a)  Any  position  where  one  side  of  the 
visor  is  in  contact  with  the  vehicle 
interior  surface  (windshield,  side  rail, 
front  header,  roof,  etc.),  or. 

(b)  Removed. 

56.6  Steering  wheel  and  seats.  The 
steering  wheel  and  seats  may  be 
removed  from  the  vehicle. 

56.7  Seat  belt  anchorages. 

(a)  If  a  target  is  on  a  seat  belt 
anchorage,  and  if  the  seat  belt  anchorage 
is  adjustable,  tests  are  conducted  with 
the  anchorage  adjusted  to  a  point 
midway  between  the  two  extreme 
adjustment  positions.  If  the  anchorage 
has  distinct  adjustment  positions,  none 
of  which  is  midway  between  the  two 
extreme  positions,  tests  are  conducted 
with  the  anchorage  adjusted  to  the 
nearest  position  above  the  midpoint  of 
the  two  extreme  positions. 

(b)  If  a  target  is  not  on  a  seat  belt 
anchorage,  the  seat  belt  anchorage  may 
be  removed  to  test  the  component  on 
which  the  anchorage  is  mounted. 

56.8  Temperature  and  humidity. 

(a)  The  ambient  temperature  is 
between  19  degrees  C.  and  26  degrees 
C,  at  any  relative  humidity  between  10 
percent  and  70  percent. 

(b)  Tests  are  not  conducted  lualess  the 
headform  specified  in  S6.9  is  exposed  to 
the  conditions  specified  in  S6.8(a)  for  a 
period  not  less  than  four  hours. 

56.9  Headform.  The  headform  used 
for  testing  conforms  to  the  specifications 
of  Part  572,  Subpart  L  of  this  chapter. 

56.10  Forehead  impact  zone.  The 
forehead  impact  zone  of  the  headform  is 
determined  according  to  the  procediu* 
specified  in  (a)  through  (f). 

(a)  Position  the  headform  so  that  the 
baseplate  of  the  skull  is  horizontal.  The 
midsagittal  plane  of  the  headform  is 
designated  as  Plane  S. 

(bj  From  the  center  of  the  threaded 
hole  on  top  of  the  headform,  draw  a  69 
mm  line  forward  toward  the  forehead, 
coincident  with  Plane  S,  along  the 
contour  of  the  outer  skin  of  the 
headturm.  The  front  end  of  the  line  is 
designated  as  Point  P.  From  Point  P, 
draw  a  100  mm  line  forward  toward  the 
forehead,  coincident  with  Plane  S,  along 
the  contoiu'  of  the  outer  skin  of  the 
headform.  The  frpnt  end  of  the  line  is 
designated  as  Point  O. 

(c)  Draw  a  125  mm  line  which  is 
coincident  with  a  horizontal  plane  along 


the  contour  of  the  outer  skin  of  the 
forehead  from  left  to  right  through  Point 
O  so  that  the  line  is  bisected  at  Point  O. 
The  end  of  the  line  on  the  left  side  of 
the  headform  is  designated  as  Point  a 
and  the  end  on  the  right  as  Point  b. 

(d)  Draw  another  125  mm  line  which 
is  coincfdent  with  a  vertical  plane  along 
the  contoiu  of  the  outer  skin  of  the 
forehead  through  Point  P  so  that  the  line 
is  bisected  at  Point  P.  The  end  of  the 
line  on  the  left  side  of  the  headform  is 
designated  as  Point  c  and  the  end  on  the 
right  as  Point  d. 

(e)  Draw  a  line  finm  Point  a  to  Point 
c  along  the  contour  of  the  outer  skin  of 
the  headform  using  a  flexible  steel  tape. 
Using  the  same  method,  draw  a  line 
fiwm  Point  b  to  Point  d. 

(f)  The  forehead  impact  zone  is  the 
stirface  area  on  the  FMH  forehead 
boimded  by  lines  a-O-b  and  c-P-d,  and 
a-c  and  b-d. 

56.11  Target  circle.  The  area  of  the 
vehicle  to  be  impacted  by  the  headform 
is  marked  with  a  solid  circle  12.7  mm 
in  diameter,  centered  on  the  targets 
specified  in  S8,  using  any  transferable 
opaque  coloring  medium. 

56.12  Location  of  head  center  of 
gravity. 

(a)  Location  of  head  center  of  gravity 
for  front  outboard  designated  seating 
positions  (CG-F). 

(1)  Location  of  rearmost  CG-FICG- 
F2).  For  front  outboard  designated 
seating  positions,  the  head  center  of 
gravity  with  the  seat  in  its  rearmost 
adjustment  position  (CG-F2)  is  located 
160  mm  rearward  and  660  mm  upward 
from  the  seating  reference  point. 

(2)  Location  of  forwardmost  CG-F 
(CG-Fl).  For  front  outboard  designated 
seating  positions,  the  head  center  of 
gravity  with  the  seat  in  its  forwardmost 
adjustment  position  (CG-Fl)  is  located 
horizontally  forward  of  CG-F2  by  the 
distance  equal  to  the  fore-aft  distance  of 
the  seat  track. 

(b)  Location  of  head  center  of  gravity 
for  rear  outboard  designated  seating 
positions  (CG-R).  For  rear  outboard 
designated  seating  positions,  the  head 
center  of  gravity  (CG-R)  is  located  160 
mm  rearward  and  660  mm  upward  from 
the  seating  reference  point. 

56.13  Impact  configuration. 

56.13.1  The  headform  is  laimched 
bom  any  location  inside  the  vehicle 
which  meets  the  conditions  of  S6.13.4. 
At  the  time  of  laimch,  the  midsagittal 
plane  of  the  headform  is  vertical  and  the 
headform  is  upright. 

56.13.2  The  headform  travels  freely 
through  the  air,  along  a  velocity  vector 
that  is  perpendicular  to  the  headform 's 
skull  cap  plate,  not  less  than  25  mm 
before  making  any  contact  with  the 
vehicle. 


56.13.3  At  the  time  of  initial  contact 
between  the  headform  and  the  vehicle 
interior  surface,  some  portion  of  the 
forehead  impact  zone  of  the  headform 
contacts  some  portion  of  the  target 
circle. 

56.13.4  Approach  Angles.  The 
headform  laiuiching  angle  is  as 
specified  in  Table  1 .  For  components  for 
which  Table  1  specifies  a  range  of 
angles,  the  headform  launching  angle  is 
within  the  limits  determined  using  the 
procediues  specified  in  86.13.4.1  and 
6.13.4.2,  and  within  the  range  specified 
in  Table  I,  using  the  orthogonal 
reference  system  specified  in  S7. 

Table  1— Approach  Angle  Limits 
(In  Degrees) 


Impact  zones 

Horizontal 
angle 

Vertical 
angle 

Front  Header 

Rear  Header  

Left  Side  Rail  

Right  Side  Rail  .... 

LeftA-Pillar  

Right  A-Pyiar 

LeftB-Pillar  

Right  B-Pillar 

Other  Left  Pillars  . 
Other  Right  Pillars 
Left  Rearmost  Pil- 
lar. 
Right  Rearmost 

180 

0  or  360 

270  

90  

195-255  

105-165  

195-345  

15-165  

270  

90  

270-345  

15-90  

0-50 

0-50 

0-60 

0-50 

-5-50 

-5-50 

-10-50 

-10-50 

-10-60 

-10-50 

-10-50 

-10-50 

Pillar. 

Upper  Roof 

Overhead  Rollbar 
Brace  or  Stiffener 
Seat  Belt  

Any 

0  or  180 

90  or  270 

Any 

0-50 
0-50 
0-60 
0-50 

86.13.4.1    Horizontal  Approach 
Angles  for  Headform  Impacts. 

(a)  Left  A-Pillar  Horizontal  Approach 
Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-Fl  for  the  left  seat  and  the  right  A- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  left  A-pillar 
equals  360  degrees  minus  the  angle 
formed  by  that  line  and  the  X-axis  of  the 
vehicle,  measured  counterclockwise. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  left  seat  and  the  left  A- 
pillar.  The  minimum  horizontal 
approach  angle  for  the  left  A-pillar 
impact  equals  the  angle  formed  by  that 
line  and  the  X-axis  of  the  vehicle, 
measiued  counterclockwise. 

(b)  Right-A-Pillar  Horizontal 
Approach  Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-Fl  for  the  right  seat  and  the  left  A- 
pillar.  The  minimum  horizontal 
approach  angle  for  the  right  A-pillar 
equals  360  degrees  minus  the  angle 
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formed  by  that  line  and  the  X-axis  of  the 
vehicle,  measured  counterclockwise. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  right  seat  and  the  right  A- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  right  A-pillar 
impact  equals  the  angle  formed  by  that 
line  and  the  X-axis  of  the  vehicle 
measured  counterclockwise. 

(c)  Left  B-Pillar  Horizontal  Approach 
Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  left  seat  and  the  left  B- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  left  B-pillar 
equals  the  angle  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measured 
coimterclockwise,  or  270  degrees, 
whichever  is  greater. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-R  for  the  left  seat  and  the  left  B- 
pdllar.  The  minimimi  horizontal 
approach  angle  for  the  left  B-pillar 
equals  the  angle  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measiu^d 
coimterclockwise. 

(d)  Right  B-Pillar  Horizontal 
Approach  Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  right  seat  and  the  right  B- 
pillar.  The  minimum  horizontal 
approach  angle  for  the  right  B-pillar 
equals  the  angle  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise,  or  90  degrees, 
whichever  is  less. 

(2)  Locate  a  fine  formed  by  the 
shortest  horizontal  distance  between 
CG-R  for  the  right  seat  and  the  right  B- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  right  B-pillar 
equals  the  angle  between  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise. 

S6.13.4.2     Vertical  Approach  Angles. 

(a)  Position  the  forehead  impact  zone 
in  contact  with  the  selected  target  at  the 
prescribed  horizontal  approach  angle.  If 
a  range  of  horizontal  approach  angles  is 
prescribed,  position  the  forehead  impact 
zone  in  contact  with  the  selected  target 
at  any  horizontal  approach  angle  within 
the  range  which  may  be  used  for  testing. 

(b)  Keeping  the  forehead  impact  zone 
in  contact  with  the  target,  rotate  the 
FMH  upward  until  the  Up,  chin  or  other 
part  of  the  FMH  contacts  the  component 
or  other  portion  of  the  vehicle  interior. 

(1)  Except  as  provided  in 
S6.13.4.2(b)(2).  keeping  the  forehead 
impact  zone  in  contact  with  the  target, 
rotate  the  FMH  downward  by  5  degrees 
for  each  target  to  determine  the 
maximum  vertical  angle. 


(2)  For  all  pillars  except  A-Pillars, 
keeping  the  forehead  impact  zone  in 
contact  with  the  target,  rotate  the  FMH 
downward  by  10  degrees  for  each  target 
to  determine  the  maximum  vertical 
angle. 

56.14  Multiple  impacts. 

(a)  A  vehicle  being  tested  may  be 
impacted  multiple  times,  subject  to  the 
limitations  in  S6.14(b)  and  (c). 

(b)  As  measured  as  provided  in 
86.14(d],  impacts  within  300  mm  of 
each  other  may  not  occur  less  than  30 
minutes  apart. 

(c)  As  measured  as  provided  in 

86. 14(d),  no  impact  may  occur  within 
150  mm  of  any  other  impact. 

(d)  For  86.14(b)  and  S6.14(c),  the 
distance  between  impacts  is  the 
distance  between  the  centers  of  the 
target  circle  specified  in  86.11  for  each 
impact,  measured  along  the  vehicle 
interior. 

86.15  Upper  Roof  The  upper  roof  of 
a  vehicle  is  determined  according  to  the 
procedure  specified  in  86.15(a)  through 
(h). 

(a)  Locate  the  transverse  vertical  plane 
A  at  the  forwardmost  point  where  it 
contacts  the  interior  roof  (including 
trim)  at  the  vehicle  centerline. 

(b)  Locate  the  transverse  vertical 
plane  B  at  the  rearmost  point  where  it 
contacts  the  interior  roof  (including 
trim)  at  the  vehicle  centerline. 

(c)  Measure  the  horizontal  distance 
(Dl)  between  Plane  A  and  Plane  B. 

(d)  Locate  the  vertical  longitudinal 
plane  C  at  the  leftmost  point  at  which 
a  vertical  transverse  plane,  located  275 
fnm  rearward  of  the  A-pillar  reference 
point  described  in  88.1(a),  contacts  the 
interior  roof  (including  trim). 

(e)  Locate  the  vertical  longitudinal 
plane  D  at  the  rightmost  point  at  which 
a  vertical  transverse  plane,  located  275 
mm  rearward  of  the  A-pillar  reference 
point  described  in  S8.1(a),  contacts  the 
interior  roof  (including  trim). 

(f)  Measure  the  horizontal  distance 
(D2)  between  Plane  C  and  Plane  D. 

(g)  Locate  a  point  (Point  M)  on  the 
roof  interior  surface,  midway  between 
Plane  A  and  Plane  B  along  the  vehicle 
longitudinal  centerline. 

(h)  The  upper  roof  zone  is  the  area  of 
the  vehicle  upper  interior  suuface 
bounded  by  the  four  planes  described  in 
86.15(h)(1)  and  S6.15(h)(2): 

(1)  A  transverse  vertical  plane  E 
located  at  a  distance  of  (.35  Dl)  forward 
of  Point  M  and  a  transverse  vertical 
plane  F  located  at  a  distance  of  (.35  Dl) 
rearward  of  Point  M,  measured 
horizontally. 

(2)  A  longitudinal  vertical  plane  G 
located  at  a  distance  of  (.35  D2)  to  the 
left  of  Point  M  and  a  longitudinal 
vertical  plane  H  located  at  a  distance  of 


(.35  D2)  to  the  right  of  Point  M. 
measured  horizontally. 

87.     Orthogonal  Reference  System. 
The  approach  angles  specified  in 
86.13.4  are  determined  using  the 
reference  system  specified  in  87.1 
through  87.4. 

87.1  An  orthogonal  reference  system 
consisting  of  a  longitudinal  X  axis  and 

a  transverse  Y  axis  in  the  same 
horizontal  plane  and  a  vertical  Z  axis 
through  the  intersection  of  X  and  Y  is 
used  to  define  the  horizontal  direction 
of  approach  of  the  headform.  The  X-Z 
plane  is  the  vertical  longitudinal  zero 
plane  and  is  parallel  to  the  longitudinal 
centerline  of  the  vehicle.  The  X-Y  plane 
is  the  horizontal  zero  plane  parallel  to 
the  ground.  The  Y-Z  plane  is  the  vertical 
transverse  zero  plane  that  is 
perpendicular  to  the  X-Y  and  Y-Z 
planes.  The  X  coordinate  is  negative 
forward  of  the  Y-Z  plane  and  positive  to 
the  rear.  The  Y  coordinate  is  negative  to 
the  left  of  the  X-Z  plane  and  positive  to 
the  right.  The  Z  coordinate  is  negative 
below  the  X-Y  plane  and  positive  above 
it.  (See  Figure  1.) 

57.2  Tne  origin  of  the  reference 
system  is  the  center  of  gravity  of  the 
headform  at  the  time  immediately  prior 
to  laimch  for  each  test. 

87.3  The  horizontal  approach  angle 
is  the  angle  between  the  X  axis  and  the 
headform  impact  velocity  vector 
projected  onto  the  horizontal  zero  plane, 
measured  in  the  horizontal  zero  plane  in 
the  counter-clockwise  direction.  A  0 
degree  hoiizontal  vector  and  a  360 
degree  horizontal  vector  point  in  the 
positive  X  direction;  a  90  degree 
horizontal  vector  points  in  the  positive 
Y  direction;  a  180  degree  horizontal 
vector  points  in  the  negative  X 
direction;  and  a  270  horizontal  degree 
vector  points  in  the  negative  Y 
direction.  (See  Figure  2.) 

87.4  The  vertical  approach  angle  is 
the  angle  between  the  horizontal  plane 
and  the  velocity  vector,  measured  in  the 
midsagittal  plane  of  the  headform.  A  0 
degree  vertical  vector  in  Table  I 
coincides  with  the  horizontal  plane  and 
a  vertical  vector  of  greater  than  0 
degrees  in  Table  I  makes  a  upward  angle 
of  the  same  number  of  degrees  with  that 
plane. 

88    Target  Locations. 

(a)  The  target  locations  specified  in 
88.1  through  88.12  are  located  on  both 
sides  of  the  vehicle  and,  except  as 
specified  in  88(b),  are  determined  using 
the  procedures  specified  in  those 
paragraphs. . 

(b)  Except  as  specified  in  88(c),  if 
there  is  no  combination  of  horizontal 
and  vertical  angles  specified  in  86.13.4 
at  which  the  forehead  impact  zone  of 
bee  motion  headform  can  contact  one  of 
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the  targets  located  using  the  procedures 
in  S8.1  through  S8.12,  die  center  of  that 
target  is  moved  to  any  location  within 
a  circle  with  a  radius  of  25  nun, 
centered  on  the  center  of  the  original 
target  and  measured  along  the  vehicle 
interior,  which  the  forehead  impact 
zone  can  contact  at  one  or  more 
combination  of  angles. 

(c)  If  there  is  no  point  within  the 
circle  specified  in  S8(b)  which  the 
fc»«head  impact  zone  of  the  free  motion 
headform  can  contact  at  one  or  more 
combination  of  horizontal  and  vertical 
angles  specified  in  S6.13.4,  the  radius  of 
the  circle  is  increased  by  25  n\m 
increments  until  the  circle  contains  at 
least  one  point  that  can  be  contacted  at 
one  or  more  combination  of  angles. 

58.1  A-pillar  targets. 

(a)  A-piliar  reference  point  and  target 
API.  On  the  vehicle  exterior,  locate  a 
transverse  vertical  plane  (Plane  1) 
which  contacts  the  rearmost  point  of  the 
windshield  trim.  The  intersection  of 
Plane  1  and  the  vehicle  exterior  surface 
is  Line  1.  Measiuing  along  the  vehicle 
exterior  svu'face,  locate  a  point  (Point  1) 
on  Line  1  that  is  125  nun  inboard  of  the 
intersection  of  Line  1  and  a  vertical 
plane  tangent  to  the  vehicle  at  the 
outboardmost  point  on  Line  1  with  the 
vehicle  side  door  open.  Measiuing  along 
the  vehicle  exterior  surface  in  a 
longitudinal  vertical  plane  (Plane  2) 
passing  through  Point  1,  locate  a  point 
(Point  2)  50  mm  rearward  of  Point  1. 
Locate  the  A-pillar  reference  point 
(Point  APR)  at  the  intersection  of  the 
surface  of  the  vehicle  ceiling  and  a  line 
that  is  perpendicular  to  the  vehicle 
exterior  surface  at  Point  2.  Target  API 

is  located  at  point  APR. 

(b)  Target  AP2.  Locate  the  horizontal 
plane  (Plane  3)  which  intersects  point 
APR.  Locate  the  horizontal  plane  (Plane 
4)  which  is  88  mm  below  Plane  3. 
Target  AP2  is  the  point  in  Plane  4  and 
on  the  A-pillar  which  is  closest  to  (X- 
F2  for  the  nearest  seating  position. 

(c)  Target  AP3.  Locate  tne  horizontal 
plane  (Plane  5)  containing  the  highest 
point  at  the  intersection  of  the 
dashboard  and  the  A-pillar.  Locate  a 
horizontal  plane  (Plane  6)  half-way 
between  Plane  3  and  Plane  5.  Target 
AP3  is  the  point  on  Plane  6  and  the  A- 
pillar  which  is  closest  to  CG-Fl  for  the 
nearest  seating  position. 

58.2  B-pilJar  targets. 

(a)  B-pilfar  reference  point  and  target 
BPl.  Locate  the  point  (Point  3)  on  the 
vehicle  interior  at  the  intersection  of  the 
horizontal  plane  passing  through  the 
highest  point  of  the  forwardmost  door 
opening  and  the  centerline  of  the  width 
of  the  B-piUar,  as  viewed  laterally. 
Locate  a  transverse  vertical  plane  (Plane 
7)  which  passes  through  Point  3.  Locate 


the  point  (Point  4)  at  the  intersection  of 
the  surface  of  the  vehicle  ceiling.  Plane 
7,  and  the  plane,  described  in  S6.15(h), 
defining  the  nearest  edge  of  the  upper 
roof.  The  B-pillar  reference  point  (Point 
BPR)  is  the  point  located  at  the  middle 
of  the  line  from  Point  3  to  Point  4  in 
Plane  7,  measured  along  the  vehicle 
interior  siuface.  Target  BPl  is  located  at 
Point  BPR. 

(b)  Target  BP2.  If  a  seat  belt  anchorage 
is  located  on  the  B-pillar,  Target  BP2  is 
located  at  any  point  on  the  anchorage. 

(c)  Target  BP3.  Target  BP3  is  located 
in  accordance  with  this  paragraph. 
Locate  a  horizontal  plane  (Plane  8) 
which  intersects  Point  BPR.  Locate  a 
horizontal  plane  (Plane  9)  which  passes 
through  the  lowest  point  of  the  daylight 
opening  forward  of  the  pillar.  Locate  a 
horizontal  plane  (Plane  10)  half-way 
between  Plane  8  and  Plane  9.  Target 
BP3  is  the  point  located  in  Plane  10  and 
on  the  interior  surface  of  the  B-pillar, 
which  is  closest  to  CXJ-F(2)  for  the 
nearest  seating  position. 

(d)  Target  BP4.  Locate  a  horizontal 
plane  (Plane  11)  half-way  between  Plane 
9  and  Plane  10.  Target  BP4  is  the  point 
located  in  Plane  11  and  on  the  interior 
siuface  of  the  B-pillar  which  is  closest 
to  CG-R  for  the  nearest  seating  position. 

S8.3     Other  pillar  targets. 

(a)  Target  OPl. 

(1)  Except  as  provided  in  S8.3(a)(2), 
Target  OPl  is  located  in  accordance 
with  this  paragraph.  Locate  the  point 
(Point  5),  on  the  vehicle  interior,  at  the 
intersection  of  the  horizontal  plane 
through  the  highest  point  of  the  highest 
adjacent  door  opening  or  daylight 
opening  (if  no  adjacent  door  opening) 
and  the  centerline  of  the  width  of  the 
other  pillar,  as  viewed  laterally.  Locate 
a  transverse  vertical  plane  (Plane  12) 
passing  through  Point  5.  Locate  the 
point  (Point  6)  at  the  intersection  of  the 
surface  of  the  vehicle  ceiling.  Plane  12 
and  the  plane,  described  in  S6.15(h), 
defining  the  nearest  edge  of  the  upper 
roof.  The  other  pillar  reference  point 
(Point  OPR)  is  the  point  located  at  the 
middle  of  the  line  between  Point  5  and 
Point  6  in  Plane  12,  measured  along  the 
vehicle  interior  surface.  Target  OPl  is 
located  at  Point  OPR. 

(2)  If  a  seat  belt  anchorage  is  located 
on  the  pillar.  Target  OPl  is  any  point  on 
the  anchorage. 

(b)  Target  OP2.  Locate  the  horizontal 
plane  (Plane  13)  intersecting  Point  OPR. 
Locate  a  horizontal  plane  (Plane  14) 
passing  through  the  lowest  point  of  the 
daylight  opening  forward  of  the  pillar. 
Locate  a  horizontal  plane  (Plane  15) 
half-way  between  Plane  13  and  Plane 
14.  Target  OP2  is  the  point  located  on 
the  interior  surface  of  the  pillar  at  the 
intersection  of  Plane  15  and  the 


centerline  of  the  width  of  the  pillar,  as 
viewed  laterally. 

58.4  Rearmost  pillar  targets. 

(a)  Rearmost  pillar  reference  point 
and  target  RPl.  Locate  the  point  (Point 
7)  at  the  comer  of  the  upper  roof  nearest 
to  the  pillar.  The  distance  between  Point 
M,  as  described  in  S6. 15(g),  and  Point 

7,  as  measured  along  the  vehicle  interior 
siuface,  is  D.  Extend  the  line  from  Point 
M  to  Point  7  along  the  vehicle  interior 
siuface  in  the  same  vertical  plane  by 
(3*D/7)  beyond  Point  7  or  until  the  edge 
of  a  daylight  opening,  whichever  comes 
first,  to  locate  Point  8.  The  rearmost 
pillar  reference  point  (Point  RPR)  is  at 
the  midpoint  of  the  line  between  Point 
7  and  Point  8,  measured  along  the 
vehicle  interior.  Target  RPl  is  located  at 
Point  RPR. 

(b)  Target  RP2. 

(1)  Except  as  provided  in  S8.6(b)(2), 
Target  RP2  is  located  in  accordance 
with  this  paragraph.  Locate  the 
horizontal  plane  (Plane  16)  through 
Point  RPR.  Locate  the  horizontal  plane 
(Plane  17)  150  mm  below  Plane  16. 
Target  RP2  is  located  in  Plane  17  and  on 
the  pillar  at  the  location  closest  to  CG- 
R  for  the  nearest  designated  seating 
position. 

(2)  If  a  seat  belt  anchorage  is  located 
on  the  pillar.  Target  RP2  is  any  point  on 
the  anchorage. 

58.5  Front  header  targets. 

(a)  Target  FHl.  Locate  3ie  contour 
line  (Line  2)  on  the  vehicle  interior  trim 
which  passes  through  the  APR  and  is 
parallel  to  the  contour  line  (Line  3)  at 
the  upper  edge  of  the  windshield  on  the 
vehicle  interior.  Locata  the  point  (Point 
9)  on  Line  2  that  is  125  mm  inboard  of 
the  APR,  measured  along  that  line. 
Locate  a  longitudinal  vertical  plane 
(Plane  18)  that  passes  through  Point  9. 
Target  FHl  is  located  at  the  intersection 
of  Plane  18  and  the  upper  vehicle 
interior,  halfway  between  a  transverse 
vertical  plane  (Plane  19)  through  Point 
9  and  a  transverse  vertical  plane  (Plane 
20)  through  the  intersection  of  Plane  18 
and  Line  3. 

(h)  Target  FH2. 

(1)  Except  as  provided  in  S8.5(b)(2), 
target  FH2  is  located  in  accordance  with 
this  paragraph.  Locate  a  point  (Point  10) 
275  mm  inboard  of  Point  APR,  along 
Line  2.  Locate  a  longitudinal  vertical 
plane  (Plane  21)  that  passes  through 
Point  10.  Target  FH2  is  located  at  the 
intersection  of  Plane  21  and  the  upper 
vehicle  interior,  halfway  between  a 
transverse  vertical  plane  (Plane  22) 
through  Point  10  and  a  transverse 
vertical  plane  (Plane  23)  through  the 
intersection  of  Plane  21  and  Line  3. 

(2)  If  a  suiuoof  frame  is  located 
forward  of  the  front  edge  of  the  upper 
roof  and  intersects  the  mid-sagittal 
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plane  of  a  dummy  seated  in  either  front 
outboard  seating  position,  target  FH2  is 
the  nearest  point  that  is  forward  of  a 
transverse  vertical  plane  (Plane  24) 
through  CG-F(2)  and  on  the  intersection 
of  the  mid-sagittal  plane  and  the  sunroof 
opening. 

58.6  Targets  on  the  side  rail  between 
the  A-pillar  and  the  B-pillar. 

(a)  Target  SRl.  Locate  a  transverse 
vertical  plane  (Plane  25)  150  mm 
rearward  of  Point  APR.  Locate  the  point 
(Point  11)  at  the  intersection  of  Plane  25 
and  the  upper  edge  of  the  forwardmost 
door  opening.  Locate  the  point  (Point 
12)  at  the  intersection  of  the  surface  of 
the  vehicle  ceiling.  Plane  25  and  the 
plane,  described  in  S6. 15(h),  defining 
the  nearest  edge  of  the  upper  roof. 
Target  SRl  is  located  at  the  middle  of 
the  line  between  Point  11  and  Point  12 
in  Plane  25,  measured  along  the  vehicle 
interior. 

(b)  Target  SR2.  Locate  a  transverse 
vertical  plane  (Plane  26)  275  mm 
rearward  of  the  APR  or  275  mm  forward 
of  the  BPR.  Locate  the  point  (Point  13) 
at  the  intersection  of  Plane  26  and  the 
upper  edge  of  the  forwardmost  door 
opening.  Locate  the  point  (Point  14)  at 
the  intersection  of  the  surface  of  the 
vehicle  ceiling,  Plane  26  and  the  plane, 
described  in  S6.15(h),  defining  the 
nearest  edge  of  the  upper  roof.  Target 
SR2  is  located  at  the  middle  of  the  line 
between  Point  13  and  Point  14  in  Plane 
26,  measured  along  the  vehicle  interior. 

58 . 7  Other  side  rail  target  (target 
SR3). 

(a)  Except  as  provided  in  S8.7(b), 
target  SR3  is  located  in  accordance  with 
this  paragraph.  Locate  a  transverse 
vertical  plane  (Plane  27)  150  mm 
rearward  of  either  Point  BPR  or  Point 
OPR.  Locate  the  point  (Point  15)  as 
provided  in  either  S8.7(a)(l)  or 
S8.7(a)(2),  as  appropriate.  Locate  the 
point  (Point  16)  at  the  intersection  of  the 
interior  surface  of  the  vehicle  ceiling, 
Plane  27  and  the  plane,  described  in 
S6. 15(h),  defining  the  nearest  edge  of 
the  upper  roof.  Target  SR3  is  located  at 
the  middle  of  the  line  between  Point  15 
and  Point  16  in  Plane  27,  measured 
along  the  vehicle  interior  siu^ace. 

(1)  If  Plane  27  intersects  a  door  or 
daylight  opening,  the  Point  15  is  located 
at  the  intersection  of  Plane  27  and  the 
upper  edge  of  the  door  opening  or 
dayUght  opening. 


(2)  If  Plane  27  does  not  intersect  a 
door  or  dayUght  opening,  the  Point  15 
is  located  on  the  vehicle  interior  at  the 
intersection  of  Plane  27  and  the 
horizontal  plane  through  the  highest 
point  of  the  door  or  daylight  opening 
nearest  Plane  27.  If  the  adjacent  door(s) 
or  daylight  opening(s)  are  equidistant  to 
Plane  27,  Point  15  is  located  on  the 
vehicle  interior  at  the  intersection  of 
Plane  27  and  either  horizontal  plane 
through  the  highest  point  of  each  door 
or  daylight  opening. 

(b)  Except  as  provided  in  S8.7(c),  if  a 
grab  handle  is  located  on  the  side  rail, 
target  SR3  is  located  at  any  point  on  the 
anchorage  of  the  grab-handle.  Folding 
grab-handles  are  in  their  stowed 
position  for  testing. 

(c)  If  a  seat  belt  anchorage  is  located 
on  the  side  rail,  target  SR3  is  located  at 
any  point  on  the  anchorage. 

S8.8    Rear  header  target  (target  RH). 
Locate  the  point  (Point  17)  at  the 
intersection  of  the  surface  of  the  upper 
vehicle  interior,  the  mid-sagittal  plane 
(Plane  28)  of  the  outboard  rearmost 
dummy  and  the  plane,  described  in 
S6.15(h),  defining  the  rear  edge  of  the 
upper  roof.  Locate  the  point  (Point  18) 
as  provided  in  S8.8(a)  or  S8.8(b),  as 
appropriate.  Except  as  provided  in 
8.8(c),  Target  RH  is  located  at  the  mid- 
point of  the  line  that  is  between  Point 

17  and  Point  18  and  is  in  Plane  28,  as 
measured  along  the  surface  of  the 
vehicle  interior. 

(a)  If  Plane  28  intersects  a  rear  door 
opening  or  dayUght  opening,  then  Point 

18  is  located  at  the  intersection  of  Plane 
28  and  the  upper  edge  of  the  door 
opening  or  the  daylight  opening  (if  no 
door  opening). 

(b)  If  Plane  28  does  not  intersect  a  rear 
door  opening  or  daylight  opening,  then 
Point  18  is  located  on  the  vehicle 
interior  at  the  intersection  of  Plane  28 
and  a  horizontal  plane  through  the 
highest  point  of  the  door  or  dayfight 
opening  nearest  to  Plane  28.  If  the 
adjacent  door(s)  or  daylight  opening(s) 
are  equidistant  to  Plane  28,  Point  18  is 
located  on  the  vehicle  interior  at  the 
intersection  of  Plane  28  and  either 
horizontal  plane  through  the  highest 
point  of  each  door  or  daylight  opening. 

(c)  If  Target  RH  is  more  than  112  mm 
from  Point  18  on  the  line  that  is 
between  Point  17  and  Point  18  and  is  in 
Plane  28,  as  measured  along  the  surface 


of  the  vehicle  interior,  then  Target  RH 
is  the  point  on  that  Une  which  is  112 
mm  from  Point  18. 

58.9  Upper  roof  target  (target  UR). 
Target  UR  is  any  point  on  the  upper 
roof. 

58.10  Sliding  door  track  target 
(target  SD).  Locate  the  transverse 
vertical  plane  (Plane  29)  passing 
through  the  middle  of  the  widest 
opening  of  the  sliding  door,  measured 
horizontally  and  parallel  to  the  vehicle 
longitudinal  centerline.  Locate  the  point 
(Point  19)  at  the  intersection  of  the 
surface  of  the  upper  vehicle  interior. 
Plane  29  and  the  plane,  described  in 
S6. 15(h),  defining  the  nearest  edge  of 
the  upper  roof.  Locate  the  point  (Point 
20)  at  ihe  intersection  of  Plane  29  and 
the  upper  edge  of  the  sliding  door 
opening.  Target  SD  is  located  at  the 
middle  of  the  line  between  Point  19  and 
Point  20  in  Plane  29,  measured  along 
the  vehicle  interior. 

58.11  Roll-bar  targets. 

(a)  Target  RBI.  Locate  a  longitudinal 
vertical  plane  (Plane  30)  at  the  mid- 
sagittal  plane  of  a  diunmy  seated  in  any 
outboard  designated  seating  position. 
Target  RBI  is  located  on  the  roll-bar  and 
in  Plane  30  at  the  location  closest  to 
either  CG-F2  or  CG-R,  as  appropriate, 
for  the  same  dummy. 

(b)  Target  RB2.  If  a  seat  belt  anchorage 
is  located  on  the  roll-bar.  Target  RB2  is 
any  point  on  the  anchorage. 

58.12  Stiffener  targets. 

(a)  Target  STl .  Locate  a  transverse 
vertical  plane  (Plane  31)  containing 
either  CG-F2  or  CG-R,  as  appropriate, 
for  any  outboard  designated  seating 
position.  Target  STl  is  located  on  the 
stiffener  and  in  Plane  31  at  the  location 
closest  to  either  CG-F2  or  CG-R,  as 
appropriate. 

(b)  Target  ST2.  If  a  seat  belt  anchorage 
is  located  on  the  stiffener,  Target  ST2  is 
any  point  on  the  anchorage. 

58 . 1 3  Brace  target  (target  BT).  Target 
BT  is  any  point  on  the  width  of  the 
brace  as  viewed  laterally  from  inside  the 
passenger  compartment. 

§571.201    [AmendwJ] 

3.  Section  571.201  is  amended  by 
adding  new  Figure  1  and  Figure  2  at  the 
end  of  the  section  as  follows: 

BILUNG  C006  4»10-a»-P  _^ 
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PART  572— ANTHROPOMORPHIC 
TEST  DEVICES 

•  1.  The  authority  citation  for  Part  572 
of  Title  49  continues  to  read  as  follows: 

Andiority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

PART572-{REVISED] 

3.  The  title  of  Part  572  is  revised  to 
read  as  set  forth  above. 

4.  Section  572.1  is  revised  to  read  as 
follows: 

§572.1    Scope. 

This  part  describes  the 
anthropomorphic  test  devices  that  are  to 
be  used  for  compliance  testing  of  motor 
vehicles  and  motor  vehicle  equipment 
with  motor  vehicle  safety  standards. 

5.  Part  572  is  amended  by  adding  a 
new  subpart  L,  consisting  of  §§  572.100 
through  572.103.  to  read  as  follows: 

Subpart  L— Free  motion  headform 
Sec. 

572.100  Incorporation  by  Reference. 

572.101  General  description. 

572.102  Drop  test 

572. 103  Test  conditions  and 
instnunentation. 

Subpart  L— Free  motion  headform 

S  572.100    Incorporation  by  Reference. 

(a)  The  drawings  and  speciHcations 
referred  to  in  §  572.101  are  hereby 
incorporated  in  subpart  L  by  reference. 
These  materials  are  thereby  made  part  of 
this  regulation.  The  Director  of  the 
Federal  Register  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA's  Docket  Section, 
400  Seventh  Street.  S.W.,  room  5109. 
Washington,  DC.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  N.W.,  Washington.  DC. 

(b)  The  incorporated  material  is 
available  as  follows: 

(1)  Drawing  number  92041-001, 
"Head  Form  Assembly."  (November  30, 
1992);  drawing  number  92041-002, 
"Skull  Assembly,"  (November  30, 
1992);  drawing  niunber  92041-003, 
"Skull  Cap  Plate  Assembly."  (November 
30, 1992);  drawing  number  92041-004, 
"Skull  Cap  Plate,"  (November  30, 1992); 
drawing  number  92041-005,  "Threaded 
Pin,"  (November  30. 1992);  drawing 
number  92041-006,  "Hex  Nut," 
(November  30. 1992);  drawing  number 
92041-008.  "Head  Skin  without  Nose," 
(November  30, 1992,  as  amended  March 
6, 1995);  drawing  number  92041-009, 
"Six-Axis  Load  Cell  Simulator 
Assembly,"  (November  30, 1992); 
drawing  number  92041-011,  "Head 


Ballast  Weight."  (November  30, 1992); 
drav»dng  niunber  92041-018,  "Head 
Form  Bill  of  Materials,"  (November  30, 
1992);  drawing  number  78051-148, 
"Skull-Head  (cast)  Hybrid  HI,"  (May  20. 
1978,  as  amended  August  17,  1978); 
drawing  number  78051-228/78051-229, 
"Skin-  Hybrid  III,"  (May  20, 1978,  as 
amended  through  September  24, 1979); 
drawing  number  78051-339,  "Pivot  Pin- 
Neck  Transducer,"  (May  20, 1978,  as 
amended  May  14, 1986);  drawing 
number  78051-372,  "Vinyl  Skin 
Formulation  Hybrid  III,"  (May  20, 
1978);  and  drawing  niunber  C-1797, 
"Neck  Blank,  (August  1, 1989);  drawing 
number  SA572-S4,  "Accelerometer 
Specification,"  (November  30,  1992),  are 
available  from  Reprographic 
Technologies,  1111  14th  Street,  N.W., 
Washington,  DC  20005. 

(2)  A  user's  manual  entitled  "Free- 
Motion  Headform  User's  Manual," 
version  2,  March  1995,  is  available  from 
NHTSA's  Docket  Section  at  the  address 
in  paragraph  (a)  of  this  section. 

(3)  SAE  Recommended  Practice  J211, 
OCT  1988,  ''Instrumentation  for  Impact 
Tests,"  Class  1000,  is  available  from  The 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive,  Warrendale, 
PA  15096. 

§572.101    General  description. 

(a)  The  free  motion  headform  consists 
of  the  component  assembly  which  is 
shown  in  drawings  92041-001 
(incorporated  by  reference;  see 

§  572.100),  92041-002  (incorporated  by 
reference;  see  §  572.100),  92041-003 
(incorporated  by  reference;  see 
§  572.100),  92041-004  (incorporated  by 
reference;  see  §572.100),  92041-005 
(incorporated  by  reference;  see 
§  572.100),  92041-006  (incorporated  by 
reference;  see  §  572.100),  92041-008 
(incorporated  by  reference;  see 
§  572.100),  92041-009  (incorporated  by 
reference;  see  §572.100),  92041-011 
(incorporated  by  reference;  see 
§572.100).  78051-148  (incorporated  by 
reference;  see  §572.100).  78051-228/ 
78051-229  (incorporated  by  reference; 
see  §572.100).  78051-339  (incorporated 
by  reference;  see  §  572.100),  78051-372 
(incorporated  by  reference;  see 
§572.100),  C-1797  (incorporated  by 
reference;  see  §  572.100),  and  SA572-S4 
(incorporated  by  reference;  see    (. 
§572.100). 

(b)  Disassembly,  inspection,  and 
assembly  procedures,  and  sign 
convention  for  the  signal  outputs  of  the 
free  motion  headform  accelerometers, 
are  set  forth  in  the  Free-Motion 
Headform  User's  Manual  (incorporated 
by  reference;  see  §  572.100). 

(c)  The  structural  properties  of  the 
headform  are  such  that  it  conforms  to 


this  part  in  every  respect  both  before 
and  after  being  used  in  the  test  specified 
in  Standard  No.  201  of  this  chapter 
(§571.201). 

(d)  The  outputs  of  accelerometers 
installed  in  the  headform  are  recorded 
in  individual  data  channels  that 
conform  to  the  requirements  of  SAE 
Recommended  Practice  J211,  OCT  1988, 
"Instrumentation  for  Impact  Tests," 
Class  1000  (incorporated  by  reference; 
see  §572.100). 

§572.102    Drop  test 

(a)  When  the  headform  is  dropped 
from  a  height  of  14.8  inches  in 
accordance  with  paragraph  (b)  of  this 
section,  the  peak  resultant  accelerations 
at  the  location  of  the  accelerometers 
mounted  in  the  headform  as  shown  in 
drawing  92041-001  (incorporated  by 
reference;  see  §572.100)  shall  not  be 
less  than  225g.  and  not  more  than  275g. 
The  acceleration/time  curve  for  the  test 
shall  be  unimodal  to  the  extent  that 
oscillations  occurring  after  the  main 
acceleration  pulse  are  less  than  ten 
percent  (zero  to  peak)  of  the  main  pulse. 
The  lateral  acceleration  vector  shall  not 
exceed  15g  (zero  to  peak). 

(b)  Test  procedure. 

(1)  Soak  the  headform  in  a  test 
environment  at  any  temperature 
between  19  degrees  C.  to  26  degrees  C. 
and  at  a  relative  humidity  from  10 
percent  to  70  percent  for  a  period  of  at 
least  four  hours  prior  to  its  use  in  a  test. 

(2)  Clean  the  headform 's  skin  surface 
and  the  surface  of  the  impact  plate  with 
1,1,1  Trichloroethane  or  equivalent. 

(3)  Suspend  the  headform,  as  shown 
in  Figure  50.  Position  the  forehead 
below  the  chin  such  that  the  skull  cap 
plate  is  at  an  angle  of  28.5  ±  0.5  degrees 
with  the  impact  surface  when  the 
midsagittal  plane  is  vertical. 

(4)  Drop  the  headform  from  the 
specified  height  by  means  that  ensure 
instant  release  onto  a  rigidly  supported 
flat  horizontal  steel  plate,  which  is  2 
inches  thick  and  2  feet  square.  The  plate 
shall  have  a  clean,  dry  surface  and  any 
microfinish  of  not  less  than  8 
microinches  203.2  X  10"*  mm  (rms) 
and  not  more  than  80  microinches  2032 
X  10  ~ 6  mm  (rms). 

(5)  Allow  at  least  3  hours  between 
successive  tests  on  the  same  headform. 

§  572. 1 03    Test  conditions  and 
instrumentation. 

(a)  Headform  accelerometers  shall 
have  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  dravdng  SA572- 
S4  (incorporated  by  reference;  see 
§  572.100)  and  be  mounted  in  the 
headform  as  shown  in  drawing  92041- 
001  (incorporated  by  reference;  see 
§572.100). 
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(b)  The  outputs  of  accelerometers 
installed  in  the  headform  are  recorded 
in  individual  data  channels  that 
conform  to  the  requirements  of  SAE 
Recommended  Practice  J211,  OCT  1988. 
"Instrumentation  for  Impact  Tests," 
Class  1000  (incorporated  by  reference; 
see  §572.100). 

(c)  Coordinate  signs  for 
instrumentation  polarity  conform  to  the 
sign  convention  shown  in  the  Free- 
Motion  Headform  User's  Manual 
(incorpoiated  by  reference;  see 
§572.100). 

(d)  The  motmtings  for  accelerometers 
shall  have  no  resonant  frequency  within 
a  range  of  3  times  the  frequency  range 
of  the  applicable  channel  class. 

6.  Part  572  is  amended  by  adding  a 
new  Figure  50  at  the  end  of  subpart  L 
as  follows: 

■iLUNQ  OOOC  4*ie-6«-C 
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Figure  50 

HEADFORM  DROP  TEST 
Set-Up  Specifications 


RIGID  SUPPORTED  FDCTURE 
QUICX  RELEASE  MECHANISM 


ROUTE  ACCELEROMETER  CABLES  SUCH 
THAT  THEY  DO  NOT  INFLUENCE 
HEAD  MOTION  DURING  THE  DROP 


NECK  TRANSDUCER 
STRUVrURAL  REPLACEMENT 


FLATHORIZONTAL  STEEL  PLATE 
503  X  610  X  610  ma  (2  X  24  X  24  in) 
SURFACE  FINISH  WmnN  RANGE 
02  TO  2J)  nkroBf  (8  TO  80  oieraiaefaM). 
IMPACT  SURFACE  TO  BE  CLEAN  AND  DRY. 


DROP  HEIGHT  376  f  1  mm  (14  J  ±  a04  in) 


CENTERUNE  OF  1.6  aun  (0.062  in) 
DIAMETER  HOLES  IN  SKULL 


DISTANCE  'A'  -  DISTANCE  "B*  (±  1  mm.  ±  0.04  in) 


y///////yy/z777^ 


BajJNG  COOE  4«1».6«-C 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18.  1995  /  Rules  and  Regulations        43061 


PART  589— UPPER  INTERIOR 
COMPONENT  HEAD  IMPACT 
PROTECTION  PHASE-IN  REPORTING 
REQUIREMENTS 

1.  Part  589  is  added  to  read  as  follows: 

oOC> 

589.1  Scope. 

589.2  Purpose. 

589.3  Applicability. 

589.4  Definitions. 

589.5  Response  to  inquiries. 

589.6  Reporting  requirements. 

589.7  Records. 

589.8  Petition  to  extend  period  to  file 
report. 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

§589.1    Scope. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars  and 
trucks,  buses  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  10.000  poimds  or  less 
to  respond  to  NHTSA  inquiries,  to 
submit  a  report,  and  maintain  records 
related  to  the  report,  concerning  the 
number  of  such  vehicles  that  meet  the 
upper  interior  component  head  impact 
protection  requirements  of  Standard  No. 
201,  Occupant  protection  in  interior 
impact  (49  CFR  571.201). 

§589.2    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
of  passenger  cars  and  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less  has  complied  with  the 
upper  interior  component  head  impact 
protection  requirements  of  Standard  No. 
201. 

§589.3    Applicability. 

This  part  applies  to  manufacturers  of 
passenger  cars  and  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less.  However,  this  part  does 
not  apply  to  any  manufacturers  whose 
production  consists  exclusively  of  walk- 
in  vans,  vehicles  manufactured  in  two 
or  more  stages,  and  vehicles  that  are 
altered  after  previously  having  been 
certified  in  accordance  with  part  567  of 
this  chapter. 

§589.4    Definitions. 

(a)  All  terms  defined  in  49  U.S.C 
30102  are  used  in  their  statutory 
meaning. 

(b)  Bus,  gross  vehicle  weight  rating  or 
GVWR.  multipurpose  passenger  vehicle, 
passenger  car,  and  truck  are  used  as 
defined  in  §  571.3  of  this  chapter. 


(c)  Production  year  means  the  12- 
raonth  period  between  September  1  of 
one  year  and  August  31  of  the  following 
year,  inclusive. 

§  589.5   Response  to  Inqulrtes. 

During  the  production  years  ending 
Augvist  31, 1999,  August  31,  2000, 
August  31, 2001,  and  August  31,  2002, 
eadb  manufacturer  shall,  upon  request 
from  the  Office  of  Vehicle  Safety 
Compliance,  provide  information 
regarding  which  vehicle  make/models 
are  certified  as  complying  with  the 
requirements  of  S4  of  Standard  No.  201. 

§589.6    Reporting  requirements. 

(a)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  years  ending  August  31, 
1999,  August  31,  2000,  August  31,  2001, 
and  August  31,  2002,  each  manufactiu«r 
shall  submit  a  report  to  the  National 
Highway  Traffic  Safety  Administration 
concerning  its  compliance  with  the 
upper  interior  component  head  impact 
protection  requirements  of  Standard  No. 
201  for  its  passenger  cars,  trucks,  buses 
and  multipurpose  passenger  vehicles 
produced  in  that  year.  Each  repori 
shall— 

(1)  Identify  the  manufacturer. 

(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  production  year  being 
reported  on; 

(4)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  upper  interior 
component  head  impact  protection 
requirements  of  the  amended  Standard 
No.  201  for  the  period  covered  by  the 
report  and  the  basis  for  that  statement; 

(5)  Provide  the  information  specified 
in  §  589.5(b); 

(6)  Be  writtMi  in  the  English  language; 
and 

(7)  Be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
S.W.,  Washington,  DC  20590. 

(b)  Report  content — (1)  Basis  for 
phase-in  production  goals.  Each 
manufactiu^r  shall  provide  the  number 
of  passenger  cars  and  trucks,  buses  and 
mtiltipurpose  passenger  vehicles  with  a 
GVWR  of  10,000  pounds  or  less 
manufactured  for  sale  in  the  United 
States  for  each  of  the  three  previous 
production  years,  or,  at  the 
manufacturer's  option,  for  the  current 
production  year.  A  new  manufacturer 
that  has  not  previously  manufactiued 
passenger  cars  and  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  10,000  pounds  or  less  for  sale 
in  the  United  States  must  report  the 
number  of  such  vehicles  manufactured 


during  the  current  production  year. 
However,  manufacturers  are  not 
required  to  report  any  information  writh 
respect  to  those  vehicles  that  are  walk- 
in  van  type  vehicles,  vehicles 
manufactured  in  two  or  more  stages, 
and/or  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed  the  number  of 
passenger  cars  and  multipurpose 
passenger  vehicles,  trucks  and  buses 
with  a  GVWR  of  10,000  pounds  or  less 
that  meet  the  upper  interior  component 
head  impact  protection  requirements 
(S4)  of  Standard  No.  201. 

(3)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by  S4.1.7.2 
of  Standard  No.  201  shall: 

(i)  Report  the  existence  of  each 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
submitted. 

(ii)  Report  the  actual  nimiber  of 
vehicles  covered  by  each  contract. 

§589.7    Records. 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  passenger  car, 
multipurpose  passenger  vehicle,  truck 
and  bus  for  which  information  is 
reported  imder  §  589.5(b)(2)  until 
December  31,  2003. 

§589.8    Petition  to  extend  pertod  to  file 
report 

A  petition  for  extension  of  the  time  to 
submit  a  report  must  be  received  not 
later  than  15  days  before  expiration  of 
the  time  stated  in  §  589.5(a).  The 
petition  must  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590.  The  filing  of  a  petition  does  not 
automatically  extend  the  time  for  filing 
a  report.  A  petition  will  be  granted  only 
if  the  petitioner  shows  good  cause  for 
the  extension  and  if  the  extension  is 
consistent  with  the  pubUc  interest. 

Issued  on  August  14, 1995. 
Ricardo  Martinez, 
/Administrator 
[FR  Doc.  95-20407  Filed  8-16-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 

(Ooclcet  No.  950707173-5773-01 ; 
I.D.052495A] 

RIN  0648-AF51 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

■* 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
governing  harvesting  and  reporting  of 
Antarctic  Uving  marine  resource 
catches.  The  regulations  implement 
conservation  and  management  measures 
promulgated  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR  or  Commission) 
and  accepted  in  whole  by  the 
Government  of  the  United  States  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  statistical 
reporting  areas  48  and  58.  These 
measures  restrict  the  use  of  gear,  restrict 
the  directed  taking  and  bycatch  of 
certain  species  of  fish,  prohibit  the 
taking  of  other  species,  and  require  real- 
time and  other  reporting  of  the  harvest 
of  certain  species. 
EFFECTIVE  DATE:  August  18. 1995. 
ADDRESSES:  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

Comments  regarding  burden  estimates 
or  collection  df  information  aspects  of 
this  rule  should  be  sent  to  Robin  Tuttle, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Room  14212,  Silver 
Spring.  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  Attention: 
Paperwork  Reduction  Act  Project  0648- 
0194. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle  (NMFS  IntemaUonal 
Organizations  and  Agreements 
Division),  301-713-2282. 
SUPPLEMENTARY  INFORMATION: 

Background 

At  its  annual  meeting  in  Hobart, 
Tasmania,  in  1986.  CCAMLR.  of  which 


the  United  States  is  a  member,  adopted 
a  conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  to 
implement  equivalent  measures,  which 
would  be  binding  for  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  Rguie  1  of  50  CFR 
part  380.  The  Commission  has.  also, 
adopted  measures  that  apply  to  other 
Convention  subareas. 

The  measures  adopted  by  the  1994 
meeting  of  the  Commission  address  the 
1994-95  and  1995-96  Fishing  seasons. 
The  measures  are  based  upon  the  advice 
of  the  Scientific  Committee  and  take 
into  account  research  conducted  by 
Commission  members  and  the  reports 
and  recommendations  of  the  Scientific 
Committee's  Working  Groups.  The 
1994-95  fishing  season  is  defined  as 
November  5. 1994.  to  the  end  of  the 
Commission  meeting  in  1995 
(November  3. 1995). 

The  1995-96  fishing  season  is  defined 
as  the  end  of  the  Commission  meeting 
in  1995  (November  3. 1995)  to  the  end 
of  the  Commission  meeting  in  1996 
(likely  November  1, 1996). 

The  Commission  adopted  a  resolution 
requesting  that  Members  comply,  on  a 
voluntary  basis,  with  the  management 
plan  for  the  Cape  Shirreff  CEMP 
Protected  Area,  until  its  effective  date 
May  1.  1995. 

The  measiues  were  announced  and 
public  comments  invited  (until 
February  7. 1995)  by  Federal  Register 
notice  on  January  19, 1995.  No 
comments  were  received. 

(i)  Data  Reporting  Requirements 

The  Commission  has,  at  past  annual 
meetings,  adopted  detailed,  fine-scale 
reporting  requirements.  These  measures 
continue  in  force  until  amended  or 
revoked.  Two  minor  additional 
reporting  requirements  were  adopted  at 
the  1994  meeting  for  statistical  area 
58.4.4.  Data  on  the  niunber  of  seabirds 
of  each  species  killed  or  injured  in 
incidents  involving  net  monitor  cables 
used  in  the  N.  squamifrons  fishery  tmd 
monthly  effort  and  biological  reporting 
on  the  bycatch  of  D.  eleginoides  in  the 
fishery  are  to  be  reported  to  the 
Commission  in  1994-95  and  1995-96. 

(ii)  Finfishing  in  Subareas  48.1  (South 
Shetland  Islands)  and  48.2  (South 
Orkney  Islands) 

The  Commission  continued 
prohibitions  on  the  taking  of  all  species 
of  finfish,  other  than  for  scientific 
research  purposes,  in  subareas  48.1  and 
48.2  from  November  6, 1993,  until  at 
least  such  time  that  a  survey  of  stock 
biomass  is  carried  out,  and  a  decision 


that  the  fishery  is  to  be  reopened  is 
made  by  the  Commission  based  on  the 
advice  of  the  Scientific  Committee. 

(Hi)  Finfishing  in  Subarea  48.3  (South 
Georgia) 

The  Commission  took  action  on 
finfishing  in  subarea  48.3  for  the  1994- 
95  and  1995-96  fishing  seasons,  as 
follows: 

Directed  fishing  for  Notothenia 
gibberifrons  (humped  rockcod), 
Xhaenocephalus  aceratus  (blackfin 
icefish),  Pseudochaenichthys  georgianus 
(South  Georgia  icefish).  NotoAenia 
squamifrons  (grey  rockcod).  and 
Patagonotothen  brevicauda  guntheri 
(Patagonian  rockcod)  is  prohibited  in 
the  1994-95  and  1995-96  fishing 
seasons. 

Directed  fishing  for  Champsocephalus 
gunnari  (mackerel  icefish)  is  prohibited 
in  the  1994-95  season. 

hi  any  directed  fishery  in  the  subarea 
during  the  1994-95  season,  the  bycatch 
of  N.  gibberifrons  shall  not  exceed  1.470 
tons;  the  bycatch  of  C.  aceratus  shall  not 
exceed  2.200  tons;  and  the  bycatch  of  P. 
georgianus,  N.  rossii,  and  N. 
squamifrons  shall  not  exceed  300  tons 
each,  the  1992-93  levels. 

The  Commission  continued  in  full  all 
of  measures  previously  in  effect  for 
Electrona  carlsbergi  (lantemfish).  The 
total  catch  for  the  1994-95  fishing 
season  continues  at  an  amount  not  to 
exceed  200,000  tons,  hi  addition,  the 
total  catch  of 

E.  carlsbergi  shall  hot  exceed  43.000 
tons  in  the  Shag  Rocks  region.  The 
directed  fishery  for  E.  carlsbergi  will 
close  if  the  bycatch  limit  for  N. 
gibberifrons,  C.  aceratus,  P.  georgianus, 
N.  rossii,  or  N.  squamifrons  is  reached 
for  any  of  these  species  or  if  the  total 
catch  of  E.  carlsbergi  reaches  200,000 
tons,  whichever  comes  first. 

The  directed  fishery  for  E.  carlsbergi 
in  the  Shag  Rocks  region  will  close  if 
the  bycatch  limit  for  any  of  the  bycatch 
species  is  reached,  or  if  the  total  catch 
of  43,000  tons  is  reached,  whichever 
comes  first.  If,  in  the  course  of  the 
directed  fishery  for  E.  carlsbergi,  the 
bycatch  of  any  one  haul  of  the  bycatch 
species  exceeds  5  percent,  the  fishing 
vessel  must  move  to  another  fishing 
ground  within  the  subarea. 

In  the  event  that  the  catch  of  E. 
carlsbergi  is  expected  to  exceed  20,000 
tons  in  the  1994-95  season,  a  survey  of 
stock  biomass  and  age  structure  must  be 
conducted  by  the  principal  fishing 
nations.  This  is  not  a  requirement  on 
individual  fishing  vessel  operators. 

As  previously  decided,  each  month, 
the  length  composition  of  a  minimiun  of 
500  E.  carlsbergi,  randomly  collected 
from  the  commercial  fishery,  will  be 
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measured  and  the  information  passed  tc 
the  Executive  Secretary  of  CCAMLR  not 
later  than  the  end  of  the  following 
month.  Monthly  reporting  of  catch  and 
effort  is  required  for  the  fishery. 

The  total  catch  of  Dissostichus 
eleginoides  (Patagonian  toothfish)  is 
limited  to  2,800  tons  for  the  fishing 
season  defined  as  March  1, 1995,  to 
August  31, 1995,  or  until  the  total 
allowable  catch  (TAC)  is  reached, 
whichever  comes  first. 

Each  vessel  participating  in  the 
fishery  must  have  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Catch  ana  effort  data  are  due  on  an 
every-5-day  reporting  period.  The 
monthly  reporting  of  representative 
samples  of  length  composition 
measurements  using  forms  provided  by 
the  Commission  is  required  for  D. 
eleginoides  during  the  1994-95  fishing 
season.  Failure  by  any  Contracting 
Party,  including  the  United  States,  to 
submit  length  composition  data  for 
three  consecutive  reporting  periods  will 
result  in  the  closure  of  the  fishery  to 
vessels  of  that  party. 

(iv)  Finfishing  in  Subarea  48.4  (South 
Sandwich  Islands) 

The  total  catch  of  D.  eleginoides  in 
subarea  48.4  in  the  1994-95  fishing 
season  beginning  December  15,  1994, 
remains  limited  to  28  tons.  The  season 
continues  to  November  3, 1995,  or  until 
the  TAC  is  reached,  whichever  comes 
first. 

(v)  Finfishing  in  Division  58.4.4  (Ob  and 
Lena  Banks) 

Measures  adopted  in  1992  setting 
TACs  for  the  1993-94  fishing  season  are 
continued  in  force  for  the  1994-95  and 
1995-96  fishing  seasons,  with  the 
additional  data  reporting  indicated  in 
section  (i).  Total  catch  of  N. 
squamifrons  for  the  entire  two  year 
period  shall  not  exceed  1,150  metric 
tons,  divided  as  715  metric  tons  on  Lena 
Bank  and  435  metric  tons  on  Ob  Bank. 
The  Commission  also  required  that  each 
vessel  participating  in  the  fishery  in 
1994-95  and  1995-96  carry  a  scientific 
observer,  appointed  in  accordance  vnth 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

(vi)  Finfishing  in  Division  58.5.2 
(McDonald  and  Heard  Islands) 

The  Commission  adopted  a  new 
measure  of  continuing  application 
setting  precautionary  catch  limits  in 


division  58.5.2  of  311  metric  tons  for  C. 
gunnari  and  297  metric  tons  (by 
trawling  only)  for  D.  eleginoides.  The  5- 
day  catch  and  effort  and  monthly  effort 
and  biological  data  reporting 
requirements  established  previously  for 
other  fisheries  also  apply. 

Fishing  seasons  commence  in  each 
year  at  the  close  of  the  annual  meeting 
of  the  Commission  and  continue  until 
the  earlier  of  Jime  30  or  reaching  the 
precautionary  catch  Umits.  The 
Commission  will  keep  the  limits  luider 
review. 

(vii)  Fishing  for  Euphausia  Superba 

Measures  adopted  by  the  Commission 
at  its  1991  and  1992  meetings  capping 
the  catch  of  krill  at  1.5  million  metric 
tons  in  area  48  and  390,000  metric  tons 
in  subarea  58.4.2  in  any  fishing  season 
continue  in  force.  Precautionary  catch 
limits  on  subareas  48.1, 48.2,  48.3,  48.4, 
48.5,  and  48.6  lapsed  at  the  end  of  the 
1993-94  fishing  season. 

(viii)  Fishing  for  Antarctic  Crab 

The  Commission  continued  measiues 
adopted  in  1992  limiting  the  exploratory 
crab  fishery  in  subarea  48.3  and 
requiring  the  use  of  data  reporting  forms 
through  the  1994-95  fishing  season.  The 
crab  fishery  continues  to  be  limited  to 
a  TAC  of  1,600  tons  and  to  one  vessel 
per  Commission  member.  An 
experimental  harvest  regime  adopted  in 
1993  continues  through  the  1995-96 
fishery. 

(ix)  Protected  Sites 

The  Commission  accorded  protection 
to  Cape  Shirreff  and  the  San  Telmo 
Islands  by  establishing  the  "Cape 
Shirreff  CEMP  Protected  Area"  and 
requesting  voluntary  compliance  imtil 
the 

May  1, 1995,  effective  date. 

Classification 

NMFS  has  determined  that  this  rule  is 
necessary  to  implement  the  Antarctic 
Marine  Living  Resources  Convention 
Act  of  1984  (the  Act)  and  to  give  effect 
to  the  management  measures  adopted  by 
CCAMLR  and  agreed  to  by  the  United 
States. 

This  action  is  exempt  from  review 
under  Executive  Order  12866.  It  is 
exempt  from  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 
United  States. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  Control  Number 
648-0194,  which  expires  August  31, 


1997.  The  annual  reporting  burden  for 
this  collection  o*  information  is 
estimated  to  average  44  1/2  hours  in 
harvesting  and  import  permit-related 
activities;  1  1/2  hours  in  CEMP  permit- 
related  activities;  1/2  hour  for  finfish 
reporting  in  the  crab  fishery;  6  1/2  hoiu^ 
for  crab  data  reporting;  1  hour  of  radio 
contact;  and  1/2  hour  for  reporting 
biological  data  in  the  finfish  and  crab 
fisheries.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Robin  Tuttle,  NMFS.  and  to  the  Office 
of  Information  and  Regulatory  Affairs 
(see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  380 

Antarctic,  Fish  and  wildUfe, 
RepHirting  and  recordkeeping 
requirements. 

Dated:  August  10. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service.  For  the  reasons  set 
out  in  the  preamble,  50  CFB  part  380  is 
amended  as  follows : 

PART  380— ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as 

follows: 

Authority:  16  U.S.C.  2431  et  seq. 

2.  In  §  380.23  paragraphs  (a),  (c),  (d), 
(e)  introductory  text,  (f)  through  (j),  and 
(k)  introductory  text  are  revised  to  read 
as  follows: 

§  380.23    Catch  restrictions. 

(a)  The  following  catch  restrictions 
apply  to  E.  superba  in  statistical  area  48 
(Figure  1  to  part  380): 

(1)  The  total  catch  off.  superba  shall 
not  exceed  1.5  million  tons  in  any 
fishing  season. 

(2)  For  the  purposes  of  applying  this 
catch  restriction  limit,  a  fishing  season 
begins  on  July  1  and  ends  on  June  30  of 
the  following  year. 

•        •        •        •        • 

(c)  The  total  catch  of  Z?.  eleginoides  in 
statistical  subarea  48.4  in  the  1994-95 
fishing  season  beginning  December  15, 
1994,  is  limited  to  28  tons.  The  season 
continues  through  November  3. 1995.  or 
until  the  total  allowable  catch  is 
reached,  whichever  comes  first. 

(d)  The  following  directed  fishing  is 
prohibited  in  statistical  subarea  48.3: 

(1)  Directed  fishing  on  N.  rossii  is 
prohibited  in  any  fishing  season. 

(2)  Directed  fishing  on  N.  gibberifrons, 
C.  aceratus,  P.  georgianus,  N. 
squamifrons,  and  P.  b.  guntheri  is 
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prohibited  during  the  period  from 
November  5, 1994,  through  November  1, 
1996. 

(3)  Directed  fishing  on  C.  gunnari  is 
prohibited  during  the  period  from 
November  5, 1994,  through  November  3, 
1995. 

(e)  The  following  bycatch  limitations 
apply  in  statistical  subarea  48.3  during 
the  period  from  November  5, 1994, 
through  November  3, 1995: 
***** 

(0  The  following  catch  restrictions 
apply  to  D.  eleginoides  in  statistical 
subarea  48.3  during  the  period  from 
March  1, 1995,  through  August  31, 
1995,  or  imtil  the  total  allowable  catch 
is  reached,  whichever  comes  first: 

(1)  The  total  catch  of  D.  eleginoides 
shall  not  exceed  2,800  tons. 

(2)  Each  vessel  participating  in  the 
fishery  shall  have  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

(g)  The  following  catch  restrictions 
apply  to  E.  carlsbergi  in  statistical 
subarea  48.3  during  the  period  from 
November  5, 1994,  through  November  3, 
1995: 

(1)  The  total  catch  ofE.  carlsbergi 
shall  not  exceed  200,000  tons. 

(2)  The  total  catch  ofE.  carlsbergi 
shall  not  exceed  43,000  tons  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52°30'  S.  lat.,  40°  W.  long.; 
52''30'  S.  lat..  44"  W.  long.;  54°30'  S.  lat., 
40°  W.  long.;  and  54°30'  S.  lat.,  44°  W. 
long. 

(h)  The  taking  of  finfish,  other  than 
for  scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2 
(see  Figure  1  to  part  380). 

(i)  The  following  catch  restrictions 
apply  to  N.  squamifrons  in  statistical 
division  58.4.4  (see  Figure  1  to  part  380) 
diuing  the  period  from  November  5, 
1994,  through  November  1, 1996: 

(1)  The  total  catch  of  N.  squamifrons 
during  the  entire  2-  year  period  shall 
not  exceed  715  tons  on  Lena  Bank  and 
435  tons  on  Ob  Bank. 

(2)  Each  vessel  participating  in  the 
fishery  shall  carry  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

(j)  The  following  catch  restrictions 
apply  to  stadstical  division  58.5.2  for 
each  fishing  season: 

(1)  Fishing  seasons  commence  in  each 
year  at  the  close  of  the  annual  meeting 
of  CCAMLR  and  continue  until  the 
earlier  part  of  June  30  or  until  respective 


precautionary  catch  limits  are  reached 
whichever  comes  first. 

(2)  The  total  catch  limit  for  C.  gunnari 
is  311  tons. 

(3)  The  total  catch  hmit  for  D. 
eleginoides  is  297  tons. 

(k)  The  following  catch  restrictions 
apply  to  fishing  for  any  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia,  in 
statistical  area  48  during  the  period 
fit)m  November  5, 1994,  through 
November  3, 1995: 

*  *        *        *        * 

3.  In  §  380.24,  paragraphs  (d) 
introductory  text,  (d)(2),  (f)  introductory 
text;  (g)(1)  introductory  text,  and  (g)(2) 
are  revised  to  read  as  follows: 

§380.24    Reporting  requirements. 

*  *        *        » .       * 

(d)  Monthly  effort  and  biological  data 
reporting  for  N.  squamifrons  in 
statistical  division  58.4.4  and  for  the 
bycatch  of  D.  eleginoides  taken  during 
the  period  from  November  5, 1994, 
through  November  1, 1996,  in  the  target 
fishery  for  N.  squamifrvns  is  established 
as  follows: 
***** 

(2)  The  operator  of  any  vessel  fishing 
in  a  trawl  fishery  to  which  this  system 
applies,  must  complete,  for  all  catch  and 
bycatch  species,  the  CCAMLR  fine-scale 
catch  and  effort  data  form  for  trawl 
fisheries  (Form  Cl,  latest  version)  and, 
within  1  day  of  the  end  of  the  reporting 
period,  submit  the  form  to  the  Assistant 
Administrator.  The  report  must  include 
data  on  the  numbers  of  seabirds  of  each 
species  killed  or  injured  in  incidents 
involving  net  monitor  cables.  The  report 
must  be  made  in  writing  and  conveyed 
by  cable,  telex,  rapidfax,  or  other 
appropriately  timely  method  to  the 
address  or  number  specified  in  the 
vessel's  permit  and  must  include  the 
vessel's  name,  permit  niunber,  and  the 
month  to  which  the  report  applies. 
***** 

(f)  Monthly  biological  data  reporting 
for  D.  eleginoides  for  fishing  in 
statistical  subareas  48.3  and  48.4  during 
the  period  from  November  5, 1994, 
through  November  3, 1995,  is 
established  as  follows: 
***** 

(g)  *  *  * 

(1)  The  following  data  must  be 
reported  to  the  Assistant  Administrator 
by  August  15, 1995,  for  catches  taken 
between  November  5, 1994,  and  July  31, 
1995: 

***** 

(2)  Data  on  catches  taken  between  July 
31. 1995,  and  August  31, 1995,  must  be 


submitted  to  the  Assistant 
Administrator  by  September  15, 1995. 

***** 

4.  In  §  380.26,  paragraphs  (a)  through 
(i)  are  revised  to  read  as  follows: 

§380.26    Closures. 

(a)  The  fishery  for  E.  superba  is 
statistical  area  48  shall  close  when  the 
total  catch  in  any  fishing  season  reaches 
1.5  million  tons. 

(b)  The  fishery  for  D.  eleginoides  in 
statistical  subarea  48.3  shall  close  on 
August  31, 1995,  or  when  the  total  catch 
reaches  2,800  tons,  whichever  comes 
first. 

(c)  The  fishery  for  D.  eleginoides  in 
statistical  subarea  48.4  shall  close  on 
November  3, 1995,  or  when  the  total 
catch  reaches  28  tons,  whichever  comes 
first. 

(d)  The  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  is  closed  from 
November  5, 1994,  through  November  3, 
1995. 

(e)  The  directed  fishery  for  E. 
carlsbergi  in  statistical  subarea  48.3 
during  the  period  from  November  5, 
1994,  through  November  3, 1995,  shall 
close  when  the  bycatch  of  any  of  the 
species  N.  gibberifrons,  C,  aceratus,  N. 
rossii,  N.  squamifrons,  P.  georgianus,  or 
P.  b.  guntheri  reaches  its  bycatch  limit, 
or  when  the  total  catch  ofE.  carlsbergi 
reaches  200,000  tons,  whichever  comes 
first. 

(f)  The  directed  fishery  for  E. 
carlsbergi  in  the  Shag  Rocks  region  of 
statistical  subarea  48.3  during  the 
period  from  November  5,  1994,  through 
November  3, 1995,  shall  close  when  the 
bycatch  of  any  of  the  species  named  in 
paragraph  (e)  of  this  section  reaches  its 
bycatch  limit  or  if  the  total  catch  of  £. 
carlsbergi  reaches  43,000  tons, 
whichever  comes  first. 

(g)  The  fishery  for  N.  squamifrons  on 
Lena  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  5, 1994,  and  November  1, 
1996,  reaches  715  tons. 

(h)  The  fishery  for  N.  squamifrnns  on 
Ob  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  5, 1994,  and  November  1, 
1996,  reaches  435  tons. 

(i)  The  fishery  for  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia  in 
statistical  area  48  shall  close  when  the 
total  catch  reaches  1,600  tons. 
***** 

5.  hi  §  380.27,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  380.27    Gear  restrictions. 
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(c)  The  precautionary  catch  of 
D.eleginoides  in  statistical  subdivision 
58.5.2  may  only  be  taken  by  trawling. 

(d)  The  use  of  any  gear,  except  crab 
pots  (traps),  in  the  crab  fishery  in 
statistical  area  48  during  the  period 
from  November  5, 1994,  through 
November  3, 1995,  is  prohibited. 
***** 

6.  In  §  380.28,  paragraph  (m)(2) 
introductory  text  is  revised,  and 
paragraph  (m)(2)(ii)  is  added  to  read  as 
follows: 

§380.28  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites. 


(m) 


*  *  *  * 


(2)  The  following  sites  have  been 
identified  as  CEMP  Protected  Sites 
subject  to  the  regulatory  authority  of  the 
Act: 

***** 

(ii)  Cape  Shirreffand  the  San  Telmo 
Islands.  This  designation  takes  effect  on 
May  1. 1995.  Cape  Shirreff  is  a  low.  ice- 
free  peninsula  towards  the  western  end 
of  the  north  coast  of  Livingston  Island, 
South  Shetland  Islands,  situated  at  lat. 
62°     '  S.  long.  60°47'  W,  between 
Barclay  Bay  and  Hero  Bay.  San  Telmo 
Island  is  the  largest  of  a  small  group  of 
ice-free  rock  islets,  approximately  2  km 
west  of  Cape  Shirreff.  The  boundaries  of 
the  Cape  Shirreff  CEMP  Protected  Site 


are  identical  to  the  boundaries  of  the 
Site  of  Special  Scientific  Interest  No.  32, 
as  specified  by  ATCM  Recommendation 
XV-7.  No  man-made  boundary  markers 
indicate  the  limits  of  the  SSSI  or 
protected  site.  The  boundaries  are 
defined  by  natiural  features  and  include 
the  entire  area  of  the  Cape  Shirreff 
peninsula  north  of  the  glacier  ice  tongue 
margin,  and  most  of  the  San  Telmo 
Island  group.  For  the  purposes  of  the 
protected  site,  the  entire  area  of  Cape 
Shirreff  and  the  San  Telmo  Island  group 
is  defined  as  any  land  or  rocks  exposed 
at  mean  low  tide  within  the  area 
delimited  by  the  map  of  SSSI  No.  32. 
IFR  Doc.  95-20467  Filed  8-17-95;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maiclng  prior  to  the  adoption  of  the  final 
oiles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

pocket  No.  AO-225-A45-fl01;  DA-92-10] 

Milk  In  ttie  Souttiem  Michigan 
Marketing  Area;  Decision  on  Proposed 
Amendments  to  Marketing  Agreement 
and  to  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  final  decision  adopts  a 
multiple  component  pricing  (MCP)  plan 
in  the  Southern  Michigan  Federal  milk 
order.  The  three  components  to  be 
priced  are  butterfat,  protein,  and  a 
"fluid  carrier"  residual.  The  proposed 
plan  includes  adjustments  to  the 
producer  protein  price  based  on  the 
somatic  cell  count  of  producer  milk. 
The  decision  also  adopts  changes  in 
qualifying  shipments  from  pool  supply 
plants  and  gives  the  market 
administrator  the  authority  to  adjust  the 
monthly  shipping  percentage 
requirements  for  both  proprietary  and 
cooperative  supply  plants  or  units  of 
supply  plants.  In  addition,  the 
maximum  allowable  administrative  and 
marketing  service  assessment  rates  are 
increased  to  4  and  7  cents,  respectively. 
The  amendments  are  based  on  industry 
proposals  considered  at  public  hearings 
held  during  February  1993  and  March 
1994  in  Novi,  Michigan,  and  in  Grand 
Rapids,  Michigan,  respectively. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 


The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would' rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruUng  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  December  3, 
1992;  published  December  10, 1992  (57 
FR  58418). 

Supplemental  Notice  of  Hearing: 
Issued  January  19, 1993;  published 
January  29,  1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29,  1993;  published 
December  6,  1993  (58  FR  64176). 

Notice  of  Reopened  Hearing:  Issued 
February  18,  1994;  published  February 
24,  1994  (59  FR  8874). 

Extension  of  Time  for  Filing  Briefs: 
Issued  April  6, 1994;  published  April 
13,  1994  (59  FR  17497). 


Emergency  Partial  Final  Decision: 
Issued  May  12, 1994;  published  May  23, 
1994  (59  FR  26603). 

Final  Rule:  Issued  June  22, 1994; 
published  June  29,  1994  (59  FR  33418). 

Revised  Recommended  Decision: 
Issued  December  2,  1994;  published 
December  14,  1994  (59  FR  64464). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  January  18, 1995; 
published  January  24,  1995  (60  FR 
4571). 

Preliminary  Statement 

Public  hearings  were  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Southern 
Michigan  marketing  area.  The  hearings 
were  held,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  the  applicable  rules  of 
practice  (7  CFR  Part  900),  at  Novi, 
Michigan,  on  February  17-18,  1993,  and 
at  Grand  Rapids,  Michigan,  on  March  1, 
1994.  The  February  1993  hearing  was 
held  pursuant  to  a  notice  of  hearing 
issued  December  3, 1992  (57  FR  58418), 
and  a  supplemental  notice  of  hearing 
issued  January  19, 1993  (58  FR  6447). 
The  March  1994  reopened  hearing  was 
held  pursuant  to  a  notice  of  hearing 
issued  February  18,  1994  (59  FR  8874). 

Upon  the  basis  of  the  evidence 
introduced  at  the  February  1993  hearing 
and  the  record  thereof,  the 
Administrator,  on  November  29, 1993, 
issued  a  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto.  The 
proceeding  was  reopened;  an  emergency 
decision  and  final  rule  pertaining  to  the 
"lock-in"  provision  (Issues  7  and  8) 
were  published  on  May  23,  1994  (59  FR 
26603)  and  June  29,  1994  (59  FR  33418), 
respectively.  On  December  2, 1994,  the 
Administrator  issued  a  revised 
recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  Issue  2,  one  sentence  is 
added  in  paragraph  1,  one  paragraph  is 
added  after  paragraph  7,  paragraph  13  is 
revised,  and  one  paragraph  is  added 
after  paragraph  13. 
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2.  Under  Issue  3,  two  sentences  are 
added  to  paragraph  2,  two  paragraphs 
are  added  after  paragraph  46,  the  fourth 
sentence  of  paragraph  47  is  revised,  one 
paragraph  is  added  after  paragraph  47, 
one  paragraph  is  added  after  paragraph 
56,  one  paragraph  is  added  after 
paragraph  69,  one  sentence  is  added 
after  the  third  sentence  of  paragraph  70, 
the  last  sentence  of  paragraph  70  is 
revised,  one  paragraph  is  added  after 
paragraph  71,  two  paragraphs  are  added 
after  paragraph  72,  one  jiaragraph  is 
added  after  ftaragraph  74,  one  paragraph 
is  added  after  paragraph  78,  one 
sentence  is  added  after  the  first  sraitence 
of  paragraph  87,  one  sentence  is  added 
at  the  end  of  paragraph  89,  and  three 
sentences  are  added  at  the  end  of 
paragraph  90. 

3.  Under  Issue  4,  paragraph  1  is 
revised,  the  third  sentence  of  pu^graph 

3  is  revised,  the  first  sentence  of 
paragraph  33  is  modified,  ten 
paragraphs  are  added  after  paragraph 
41,  the  second  sentence  of  paragraph  42 
is  deleted,  three  paragraphs  are  added 
after  paragraph  42,  paragraph  45  is 
revised,  one  paragraph  is  added  after 
paragraph  45,  one  paragraph  is  added 
after  paragraph  50,  four  paragraphs  are 
added  after  the  table  following 
paragraph  50,  paragraphs  51,  52,  53,  and 
54  are  deleted,  paragraph  58  is  revised, 
and  one  paragraph  is  added  after 
paragraph  58. 

4.  Under  Issue  9,  paragraph  1  is 
revised,  two  paragraphs  are  added  after 
paragraph  1,  the  second  sentence  of 
paragraph  3  is  revised,  five  paragraphs 
are  added  after  paragraph  3,  paragraph 

4  is  deleted,  paragraph  5  is  revised,  and 
one  paragraph  is  added  after  paragraph 
5. 

5.  Throughout  this  proposed  rule, 
non-substantive  changes  to  the  revised 
recommended  decision,  such  as 
referring  to  Michigan  Milk  Producers 
Associations  as  MMPA,  were  made  to 
increase  consistency. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pool  supply  plant  definition. 

2.  Modification  of  cooperative  pool 
supply  plant  shipping  requirement  by 
market  administrator. 

3.  Multiple  component  pricing. 

4.  Somatic  cell  adjustment. 

5.  Administrative  assessment. 

B.  Marketing  service  assessment. 

7.  Pool  distributing  plant  definition 
(UHT  plant  "lock-in"). 

8.  Emergency  action  with  respect  to 
Issue  7. 

9.  Conforming  changes. 

No  comments  were  received  in 
response  to  the  November  1993 
recommended  decision  regarding  the 
pool  supply  plant  definition, 


administrative  assessment,  and 
marketing  service  assessment  provisions 
(Issues  1,  5,  and  6.  respectively)  that 
were  considered  at  the  initial  1993 
hearing.  Therefore,  this  decision 
contains  no  changes  regarding  those 
issues  fit>m  the  decisions  published 
December  6. 1993  (58  FR  64176),  and 
December  14, 1994  (59  FR  64464). 

Issues  2,  3,  4,  and  9  were  addressed 
in  the  reopened  hearing  on  March  1, 
1994,  and  discussed  in  the  revised 
reconunended  decision.  Comments  on 
the  revised  recommended  decision  were 
received  regarding  modification  of  the 
pool  supply  plant  shipping  standard, 
multiple  component  pricing,  and 
somatic  cell  adjustment  (Issues  2,  3,  and 
4,  respectively).  The  qomments  are 
siunmarized  and  addressed  under  the 
appropriate  issue.  The  discussion  of 
Issue  3,  multiple  component  pricing,  is 
revised  to  reflect  comments  received 
and  responses  to  those  conunents.  The 
conclusions  of  Issue  3  remain  as 
recommended  in  the  revised  decision. 
Based  aa  comments  received  and 
reexamination  of  the  hearing  record, 
Issues  2  and  4  are  revised  in  this  final 
decision.  Issue  9,  conforming  changes, 
has  been  revised  to  reflect  changes  in 
the  decision  regarding  Issues  2  and  4. 

Issues  7  and  8  were  addressed  in  an 
emergency  partial  final  decision  issued 
May  12, 1994,  and  the  resulting  final 
order  amendments  were  made  effective 
for  Jtme  1994.  The  amendments  were 
issued  Jime  22, 1994,  and  published 
June  29, 1994  (59  FR  33418). 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pool  supply  plant  definition.  A 
witness  for  Michigan  Milk  Producers 
Association  (MMPA)  testified  during  the 
initial  hearing  in  support  of  the 
cooperative's  proposal  which  would 
amend  the  pool  supply  plant  definition 
to  include  as  quaUfying  shipments 
transfers  of  milk  to  a  partially  regulated 
distributing  plant.  The  witness  testified 
that  MMPA  supplies  bulk  milk  to  a  local 
partially  regulated  distributing  plant 
that  has  substantial  Class  I  and  Class  II 
utilization  but  receives  no  credit  for 
such  sales  toward  fulfilling  the  pool 
supply  plant  shipping  requirement.  The 
witness  explained  that  the  shipment  is 
a  bulk  transfer  from  the  cooperative 
(MMPA)  to  the  nonpool  plant,  with  its 
classification  determined  during  the 
pooling  process.  MMPA's  post-hearing 
brief  contended  that  adoption  of  the 
proposed  amendment  would  eliminate 
the  inequity  caused  by  such  transfers. 


According  to  the  cooperative's  brief, 
the  oirrent  month's  marketwide  Class  I 
utilization  percentage,  which  includes 
the  portion  of  the  transfer  classified  as 
Class  I,  determines  the  minimum 
qualifying  shipping  requirement  for  the 
same  month  of  the  following  year  but 
does  not  contribute  to  the  cooperative's 
Class  I  use  in  determining  whether 
pooling  standards  have  been  met. 

The  MMPA  witness  testified  that  the 
partially  regulated  plant  historically  had 
been  a  pool  distributing  plant  but 
recently  had  become  involved  in  the 
production  of  extended-life  Class  n 
products.  As  a  result,  he  stated,  the 
plant  now  has  Class  I  utilization  of 
approximately  40  ]>ercent.  According  to 
the  witness,  the  partially  regulated  plant 
to  which  MMPA  transfers  milk  is  the 
only  such  plant  to  which  the  proposed 
amendment  would  apply.  A  post- 
hearing  brief  filed  by  National  Farmers 
Organization  (NFO)  supported  adoption 
of  the  proposed  amendment.  There  was 
no  opposition  to  the  proposal. 

Testimony  in  the  record  illustrates 
that  the  partially  regulated  distributing 
plant  is  indeed  satisfying  Class  I  needs 
in  the  marketplace  through  the  use  of 
pooled  milk,  thereby  benefitting  the 
pool.  Therefore,  the  proposal  to  include 
shipments  of  producer  milk  to  a 
partially  regulated  distributing  plant 
when  determining  the  qualifications  of 
pool  suppW  plants  should  be  adopted. 

2.  Moduncation  of  pool  supply  plant 
shipping  standard  by  market 
administrator.  A  proposal  to  give  the 
market  administrator  the  discretionary 
authority  to  administratively  change  the 
shipping  percentages  upward  or 
dowmward  for  a  supply  plant  or  a  unit 
of  supply  plants  being  qualified  by  a 
cooperative  association  should  be 
adopted.  This  decision  extends  the 
maiicet  administrator's  discretionary 
authority  to  include  proprietary  supply 
plants.  'The  proposed  provisions  would 
operate  similarly  to  "call"  provisions  in 
other  order  markets  where  the  market 
administrator,  upon  request  or  upon 
recognizing  a  potential  problem,  notifies 
the  handlers  in  the  order  that  action 
may  be  taken  to  change  the  shipping 
percentage  requirements.  The 
percentage  change  required  would  be 
based  upon  the  evidence  that  the  market 
administrator  receives  and/or  the 
supply  and  use  data  for  the  market. 

Tne  order  currently  provides  that  for 
a  cooperative's  balancing  plant  or  unit 
of  such  plants,  the  minimum  qualifying 
percentage  for  each  month  is  established 
according  to  the  amount  of  producer 
milk  used  in  Class  I  as  a  percent  of  total 
producer  milk  within  the  order  for  the 
same  month  of  the  previous  year.  The 
order  currently  does  not  provide  for  any 
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sort  of  discretionary  authority  to  change 
pool  supply  plant  shipping 
requirements.  To  adjust  the  shipping 
percentage  requirements,  either  the 
requirements  must  be  suspended  or 
permanent  changes  must  be  sought 
through  amendments  to  the  order. 

The  director  of  bulk  milk  sales  for 
MMPA  testified  in  support  of  the 
cooperative's  proposal  at  the  reopened 
hearing.  The  proponent's  intent  is  to 
allow  for  the  adjustment  of  these 
requirements  on  a  more  timely  basis 
than  can  be  done  under  the  ciurent 
provisions. 

The  MMPA  witness  testified  that  the 
current  order  provision  is  designed  to 
establish  a  performance  standard  that 
reflects  the  Class  I  needs  of  the  local 
market  and  assures  fluid  processors  that 
their  requirements  will  be  fulfilled.  He 
stated  that  the  provision  contains  a  self- 
adjusting  mechanism  because  the 
ciurent  month's  shipping  requirements 
are  based  on  the  market  requirements 
from  the  previous  year.  He  further  stated 
that  the  provision  normally  works  well. 
The  witness  testified,  however,  that 
occasions  exist  in  which  the  market 
conditions  have  changed  to  such  an 
extent  that  necessary  corrections  to  the 
self-adjusting  mechanism  cannot  be 
made  on  a  timely  basis. 

As  an  example,  the  MMPA  witness 
stated  that  because  the  minimum 
shipping  percentages  are  determined  by 
the  percentage  of  producer  milk  utilized 
in  Class  I,  the  percentage  can  be 
influenced  by  changes  in  the  monthly 
producer  receipts.  The  witness  stated 
that  if  milk  that  normally  would  be 
pooled  is  not,  producer  receipts  and  the 
Class  I  utilization  p>ercentage  for  the 
order  would  change,  in  turn  affecting 
the  following  year's  shipping 
requirement.  "The  witness  also  stated 
that  combining  this  possible  decrease  in 
pool  receipts  with  an  increase  in  bulk 
milk  sales  to  other  markets  also  may 
impact  the  following  year's  shipping 
requirements.  He  said  that  the  shipping 
percentages  established  may  not  reflect 
the  following  year's  actual  fluid 
requirements  fit)m  the  local  and  distant 
markets. 

The  witness  noted  that  two  current 
options  to  adjust  the  shipping 
percentage  requirements,  suspension  or 
permanent  amendment  to  the  order 
provisions,  are  time-consuming  and 
may  require  unwarranted  drastic  action. 

In  a  post-hearing  brief.  MMPA 
reiterated  support  for  the  proposal.  No 
other  support  or  opposition  was 
expressed  at  the  hearing  or  in  briefs. 

Dean  Foods  Company's  (Dean  Foods) 
exception  to  the  revised  recommended 
decision  agreed  that  this  proposal's 
adoption  would  allow  for  greater 


flexibility  than  currently  exists. 
However,  Dean  Foods  contended  that  by 
not  extending  authority  for  the  market 
administrator  to  modify  shipping 
standards  for  proprietary  supply  plants, 
the  revised  recommended  decision 
excludes  proprietary  and  favors 
cooperative  supply  plants.  The 
exception  noted  that  market  conditions 
would  affect  proprietary  and 
cooperative  supply  plants  similarly; 
hence,  the  flexibility  of  standards 
should  be  available  to  all  supply  plants. 

The  record  evidence  indicates  mat 
empowering  the  market  administrator 
with  the  authority  to  adjust  the  pool 
supply  plant  shipping  requirements 
should  result  in  more  timely  changes  in 
comparison  to  current  procedures.  A 
more  flexible  and  efficient  process 
would  result  by  authorizing  the  market 
administrator  to  adjust  the  requirements 
to  either  encoiuage  shipments  or 
discoiuage  uneconomic  movements  of 
milk  as  a  result  of  changes  in  marketing 
conditions. 

It  appears  that  there  is  a  need  to 
provide  flexibility  of  supply  plant 
performance  standards  wnen  market 
conditions  change  from  one  year  to  the 
next.  Under  such  conditions,  which 
could  occiu-  at  any  time,  the  normal 
mechanism  for  change  in  the  order 
program,  which  is  the  hearing  process, 
would  not  provide  a  timely  response. 

Thus,  the  proposal  to  give  the  market 
administrator  discretionary  authority  to 
revise  the  supply  plant  shipping 
standards  should  be  adopted.  Doing  so 
will  provide  a  means  of  making 
appropriate  adjustments  in  this  pooling 
provision  as  market  conditions  indicate 
a  need  for  adjustments.  It  must  be 
recognized  that  a  more  timely  response 
to  changed  conditions  can  be  provided 
under  such  a  provision. 

There  is  no  apparent  reason  why 
restrictions  should  be  imposed  to  limit 
the  market  administrator's  authority  to 
change  the  pooling  provisions.  It  is 
intended  and  expected  that  this 
authority  will  be  exercised  with 
impartiality  and  integrity.  Moreover, 
without  restrictions  more  appropriate 
responses  over  a  broader  range  of 
changed  conditions  may  be  obtained. 
Limitations  on  the  authority  to  revise 
shipping  percentages  could  result  in  the 
market  administrator  being  unable  to 
either  increase  or  decrease  the 
requirements  to  the  full  extent  necessary 
in  a  given  situation. 

It  should  be  noted  that,  to  the  extent 
appropriate  shipping  requirements  for 
supply  plants  can  be  determined  in 
advance,  it  would  be  desirable  for  the 
market  administrator  to  revise  the 
requirements  for  several  months  at  a 
time,  if  necessary.  If  conditions 


subsequently  changed,  the  market 
administrator  would  again  review  the 
situation  and  make  further  adjustments 
as  necessary.  It  is  hoped  that  such  an 
arrangement  will  serve  the  market  well 
and  provide  less  uncertainty  as  to  what 
the  requirements  will  be. 

Testimony  by  proponent  at  the 
hearing  stated  that  because  proprietary 
supply  plants  have  different  qualifying 
standards  than  cooperative  supply 
plants,  the  proposal  did  not  need  to  be 
applied  to  proprietary  supply  plants. 
Proprietary  plants  have  a  fixed 
qualification  percentage  of  30  percent  of 
the  total  quantity  of  Grade  A  milk 
received  at  the  plant  each  month.  The 
order  allows  both  proprietary  and 
cooperative  supply  plants  to  qualify 
automatically  during  the  months  of 
March  through  August  based  on 
performance  during  the  previous 
September  through  February. 

The  proposal  published  in  this 
proceeding's  hearing  notice  did  not 
limit  the  scope  of  the  market 
administrator's  authority  to  adjust 
shipping  percentages  to  cooperative- 
operated  supply  plants  only.  Though  no 
testimony  was  offered  to  include 
proprietary  supply  plants,  it  is 
reasonable  to  extend  the  market 
administrator's  authority  to  adjust  the 
shipping  percentages  for  either  or  both 
cooperative-  or  proprietary-operated 
pool  supply  plants.  Market  conditions 
affect  all  plants,  no  matter  whether 
operated  by  cooperatives  or  proprietors, 
and  the  recommended  decision  would 
have  been  unnecessarily  restrictive. 

Whenever  the  market  administrator 
believes  that  a  change  in  the  shipping 
standards  may  be  needed,  whether  by 
request  or  on  his  own  initiative,  he  will 
give  written  notice  that  such  a  change 
is  being  considered  and  invite  interested 
persons  to  comment.  This  procedure 
will  assure  that  all  potentially  affected 
persons  can  have  their  views  and  other 
pertinent  information  fully  considered 
by  the  market  administrator  before  a 
decision  is  made  and  announced.  Such 
a  procedure  now  is  followed  under 
other  orders  when  a  "call"  for 
additional  shipments  by  supply  plants 
is  contemplated  and  also  is  an 
appropriate  requirement  for  the  new 
authority  provided  herein. 

3.  Multiple  Component  Pricing.  A 
multiple  component  pricing  (MCP)  plan 
should  be  adopted  in  the  Southern 
Michigan  Federal  milk  marketing  order. 
The  pricing  plan  would  be  patterned 
after  the  multiple  component  pricing 
plan  initially  proposed  by  Leprino 
Foods  Company  (Leprino)  and 
supported  by  MMPA,  Independent 
Cooperative  Milk  Producers  Association 
(ICMPA).  and  several  other  dairy 
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organizations.  Producers  would  be  paid 
on  the  basis  of  three  components  in  the 
milk:  butterfat,  protein,  and  the 
remaining  fluid  portion  that  is  the 
"fluid  carrier"  of  the  butterfat  and 
protein  ingredients.  Producers  would 
also  share  in  the  value  of  the  pool's 
Class  I  and  Class  n  uses.  A  somatic  cell 
adjustment  would  apply  to  the  protein 
prices  paid  to  all  producers  no  matter 
how  the  milk  was  used. 

Regulated  handlers  would  pay  for  the 
milk  they  receive  on  the  basis  of  total 
butterfat.  the  protein  and  fluid  carrier 
used  in  Classes  n  and  m,  skim  milk 
used  in  Class  I,  and  the  hundredweight 
of  milk  used  in  Classes  I  and  II.  The 
protein  price  paid  by  handlers  for  Class 
n  and  Class  ni  milk  will  be  adjusted 
based  on  the  somatic  cell  content  of  the 
milk.  This  somatic  cell  adjustment  is 
discussed  fully  under  Issue  4. 

At  the  present  time,^nilk  received  by 
handlers  is  priced  according  to  the 
pounds  of  producer  milk  allocated  to 
each  class  of  use  multiplied  by  the 
prices  per  hundredweight  of  milk 
testing  3.5  percent  butterfat,  as 
determined  under  the  order  for  each 
class  of  use.  Adjustments  for  such  items 
as  overage,  reclassified  inventory, 
location,  and  other  source  milk 
allocated  to  Class  I  are  added  to  or 
subtracted  from  the  classified  use  value 
of  the  milk.  The  resulting  amount  is 
divided  by  the  total  producer  milk  in 
the  pool  to  calculate  a  price  per 
hundredweight  for  milk  testing  3.5 
percent  butterfat  to  be  paid  to  producers 
for  the  milk  they  have  delivered  to 
handlera.  The  price  paid  to  each 
producer  is  then  adjusted  according  to 
the  specific  butterfat  test  of  the 
producer's  milk  by  means  of  a  butterfat 
differential.  The  butterfat  differential  is 
computed  by  multiplying  the  wholesale 
selling  price  of  Grade  A  (92-score)  bulk 
butter  p>er  poimd  on  the  Chicago 
Mercantile  Exchange,  as  reported  for  the 
month  by  the  U.S.  Department  of 
Agriculture  (USDA),  by  0.138  and 
subtracting  the  Minnesota-Wisconsin 
price  (the  M-W)  at  test,  also  as  reported 
by  USDA,  multiplied  by  0.0028. 

The  initial  hearing  in  this  proceeding 
was  held  February  17  and  18, 1993. 
MMPA  and  ICMPA,  the  two  original 
proponents  of  multiple  component 
pricing  under  the  order,  requested 
reopening  the  February  1993  proceeding 
to  consider  proposals  to  modify  the 
MCP  plan  recommended  by  the  USDA 
for  the  Southern  Michigan  Order  in  a 
decision  issued  November  29, 1993  (58 
FR  64176).  MMPA  and  ICMPA  represent 
approximately  80  percent  of  producer 
milk  in  the  Order. 

The  November  1993  recommended 
decision  included  a  thorough  analysis 


and  discussion  of  the  need  for  MCP 
pricing  and  the  desirability  of  including 
protein  as  a  pricing  component  based  on 
the  record  of  the  proceeding  initiated  on 
February  17, 1993.  This  revised 
recommended  decision  includes  some 
of  the  discussion  and  basis  for  adoption 
of  MCP  contained  in  the  initial 
recommended  decision,  but  is  based  on 
the  entire  record  of  the  proceeding 
which  includes  the  reopened  hearing 
held  March  1.1994. 

The  MCP  plan  in  the  original 
recommended  decision  would  have 
priced  milk  on  the  basis  of  its  protein 
and  butterfat  components.  The 
recommended  MCP  plan  generally  was 
patterned  after  the  plan  adopted  for  the 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  and  Indiana  orders. 
Producers  would  have  been  paid  on  the 
basis  of  the  pounds  of  milkfat  and 
protein  contained  in  their  milk  and 
would  have  shared  in  the  value  of  the 
pool's  Class  I  and  Class  II  uses  on  a  per 
hundredweight  basis.  The  butterfat 
price  would  have  been  based  on  the 
market  value  of  butter,  while  the  protein 
price  would  have  been  computed  by 
attributing  all  of  the  residual  value  of 
the  M-W,  after  its  butterfat  value  had 
been  subtracted,  to  protein.  Regulated 
handlers  would  have  paid  for  the  milk 
they  received  on  the  basis  of  total 
milkfat.  the  protein  used  in  Classes  II 
and  m,  the  skim  milk  used  in  Class  I, 
and  the  himdredweight  of  total  product 
used  in  Classes  I  and  n.  Protein  prices 
paid  to  producers  on  all  producer  milk 
would  have  been  adjusted  by  the 
somatic  cell  count  of  the  milk. 

MMPA  and  ICMPA  endorsed  the 
recommendation  to  adopt  MCP,  but 
proposed  a  specific  change  to  the 
recommended  MCP  plan.  The  MMPA 
and  ICMPA  (proponent)  witness  stated 
in  testimony  at  the  reopened  hearing 
that  the  cooperatives  remain  committed 
to  the  adoption  of  a  MCP  plan 
administered  through  the  Federal  order 
system.  Proponents'  witness  testified 
that  the  adopted  plan  should  be 
equitable  to  both  producers  and 
processors  and  should  send  the  correct 
economic  signals  from  the  marketplace 
to  the  farmer.  The  witness  testified  that 
when  the  proponents  initially  proposed 
a  multiple  component  pricing  plan  for 
the  Southern  N^chigan  order,  their 
intent  was  not  to  create  conflicting 
economic  signals  for  farmers  and 
processors.  Proponents'  witness  stated 
that  the  recommended  MCP  plan  could 
send  conflicting  signals  to  handlers  and 
producers  by  overstating  the  value  of 
protein  in  producer  milk.  The  witness 
stated  that  such  overstatement  would 
create  an  incentive  for  processors  to 
purchase  low-protein  milk  while  at  the 


same  time  would  encourage  farmers  to 
produce  high-protein  milk. 

In  the  reopened  hearing,  MMPA  and 
ICMPA  specifically  requested  further 
consideration  of  the  MCP  approach 
proposed  by  Leprino  in  the  original 
proceeding.  Because  other  hearing 
participants  had  been  given  insufficient 
advance  notice  of  Leprino's  pricing  plan 
to  adequately  evaluate  the  proposal  and 
cross-examine  the  Leprino  witnesses, 
the  Leprino  proposal  was  not 
considered  as  a  viable  alternative  in  the 
recommended  decision.  After  having  an 
opportunity  for  extensive  review  of  the 
Leprino  proposal  after  the  initial 
hearing,  the  proponents  concluded  that 
the  Leprino  alternative  was  a  better 
alternative  than  the  one  in  the 
recommended  decision. 

The  Leprino  proposal  is  a  three- 
component  pricing  system,  with  the 
butterfat  and  protein  component  prices 
based  on  market  values  for  butter  and 
cheese,  and  a  "fluid  carrier"  component 
representing  the  residual  value  of  the  M- 
W  price  after  the  protein  and  butterfat 
values  are  subtracted.  Proponents' 
witness  testified  that  because  butterfat 
and  protein  values  can  be  determined 
by  the  butter  and  cheese  markets, 
respectively,  they  are  reflective  of 
economic  conditions  with  a  known 
degree  of  precision.  Proponents'  witness 
agreed  with  the  original  Leprino 
proposal  that  the  balance  of  the  M-W 
value  should  be  attributed  to  a  fluid 
residual  price  applied  to  milk  volume 
after  the  butterfat  and  protein  portions 
of  the  M-W  price  have  been  accoimted 
for,  stating  that  it  is  not  feasible  to 
assign  as  precise  a  value  to  the  other 
nonfat  nonprotein  solids  in  milk  as  can 
be  assigned  to  the  butterfat  and  protein 
components. 

Proponents'  witness  gave  two  reasons 
for  wanting  to  consider  the  Leprino 
proposal  instead  of  supporting  the 
recommended  MCP  plan.  The  first 
reason  involves  the  method  of 
determining  the  value  of  protein.  The 
witness  stated  that  the  recommended 
decision  equates  the  protein  value  to  the 
skim  residual  of  the  M-W  price,  while 
the  Leprino  proposal  values  protein  on 
the  basis  of  its  cheese  yield  potential. 
The  proponents'  witness  stated  that 
the  Leprino  proposal  uses  a  ciurent 
market  value  for  cheese  and  a  modified 
version  of  the  Van  Slyke  formula,  which 
relates  changing  protein  levels  in  milk 
to  changes  in  cheese  yield,  to  calculate 
the  value  of  protein.  The  witness  stated 
that  the  protein  price  determined 
through  the  Van  Slyke  formula 
accurately  reflects  the  incremental  value 
of  protein  in  milk  and  would  result  in 
a  fair  measure  of  protein  value  to  the 
dairy  producer  and  handler. 
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The  proponents'  witness  suggested 
that  the  protein  price  should  be  derived 
from  the  National  Cheese  Exchange 
(NCE)  price  for  40-pound  blocks  of 
Cheddar  cheese  as  representing  the 
current  market  value  for  cheese.  The 
witness  stated  that  the  block  cheese 
price  is  the  most  commonly  used  base 
price  for  cheese  and  is  a  standard  that 
many  cheese  manufacturers  recognize  in 
pricing  their  product.  The  witness 
testified  that  the  block  price  better 
reflects  the  Southern  Michigan 
commercial  market  for  cheese  than  the 
barrel  cheese  price.  He  contended  that 
a  barrel  cheese  price  would  reflect  a 
surplus  commodity  price,  a  situation 
that  does  not  exist  in  this  order. 

The  second  reason  that  proponents' 
witness  gave  for  supporting  the  Leprino 
proposal  is  that  this  plan  moderates  the 
impact  that  component  pricing  would 
have  on  processors  of  dairy  products 
that  have  not  been  scientifically  shown 
to  have  as  direct  a  relationship  between 
yield  and  protein  content  as  does 
cheese.  For  example,  the  witness 
testified,  in  some  instances  processors 
may  be  unable  to  recover  the  same  value 
for  protein  from  products  such  as 
packaged  fluid  cream,  condensed  milk, 
and  powder  in  comparison  to  the  value 
from  cheese  manufacture. 

MMPA's  post-hearing  brief  asserted 
that  under  Leprino's  proposal,  the  cost 
and  value  of  protein  is  neither  too  low 
nor  too  high.  The  brief  contended  that 
the  current  butterfat/skim  pricing 
system,  in  which  only  the  value  of 
butterfat  is  specifically  recognized, 
places  no  value  on  protein.  The  brief 
further  contended  that  the 
recommended  decision,  in  which  the 
entire  value  of  the  skim  portion  of  milk 
is  assigned  to  protein,  places  too  much 
value  on  protein,  for  the  true  economic 
value  of  protein  to  dairy  product 
processors  may  bear  little  resemblance 
to  the  skim  residual. 

A  Leprino  witness  testified  again  at 
the  reopened  hearing  in  support  of 
Leprino's  proposal.  Leprino  operates 
two  manufacturing  plants  in  the 
Southern  Michigan  marketing  area  that 
process  over  40  percent- of  the  Class  III 
milk  and  approximately  16  percent  of 
all  milk  marketed  in  the  Southern 
Michigan  order  area.  Leprino  also 
manufactures  and  distributes  mozzarella 
cheese  to  the  food  service  industry 
throughout  the  country. 

In  testimony  at  the  reopened  hearing, 
the  Leprino  witness  supported  the 
pooling  and  producer  pay  price 
proposals  suggested  by  MMPA  and 
ICMPA.  The  witness  reiterated  the 
characteristics  and  merits  of  Leprino's 
three-component  proposal  submitted  at 
the  original  hearing. 


The  Leprino  witness  argued  at  the 
reopened  hearing  that  one  of  the  major 
inadequacies  of  the  current  butterfat/ 
skim  pricing  system  is  that  skim  is 
priced  without  any  consideration  to  the 
components  in  this  skim  milk.  The 
witness  said  that  imder  the  current 
pricing  provisions,  the  skim  value  of 
milk  accounts  for  almost  79  percent  of 
the  total  Class  III  (M-W)  price;  however, 
the  protein  or  solids-not-fat  components 
included  in  the  skim  are  not  valued. 
The  witness  said  that  producers  and 
handlers  receive  or  pay  the  same  price 
for  milk  containing  lower  or  higher 
levels  of  protein. 

The  Leprino  witness  stated  that  the 
original  recommended  decision  in  the 
proceeding  would  have  replaced  this 
current  system  witli  another  system  that 
inequitably  allocates  almost  79  percent 
of  the  M-W  price  to  only  the  protein 
component  of  skim  milk.  The  witness 
testified  that  allocating  all  of  the  skim 
value  of  milk  to  the  protein  component 
creates  a  residual  protein  value  which 
reflects  more  than  the  true  value  of 
protein  to  manufacturers.  The  witness 
stated  that  the  recommended  decision 
ignores  the  value  and  importance  of 
milk  components  other  than  butterfat 
and  protein  and  places  a  value  on 
protein  that  cannot  be  recovered  from 
the  marketplace  by  most  manufactiu^rs 
of  butter,  nonfat  dry  milk,  or  cheese. 

The  Leprino  witness  stated  that 
encouragement  needs  to  be  given  to 
producers  to  produce  milk  with  higher 
protein  content  and  to  manufacturers  to 
utilize  these  higher  levels  of  protein.  He 
stated  that  the  intent  of  Leprino's 
proposal  is  to  send  an  economic 
message  to  producers  to  produce  higher- 
protein  milk  while  allowing  handlers  to 
recover  the  cost  of  milk  components 
from  the  market  and  cover  operating 
costs.  The  witness  asserted  that  the 
concepts  offered  in  its  proposal  are 
economically  soimd,  fair  to  handlers 
and  producers,  and  in  the  best  interest 
of  long-term  stability  in  milk  pricing. 

Leprino's  post-hearing  brief  stated 
that  under  the  original  recommended 
decision,  a  Cheddar  cheese 
manufacturer's  gross  margin  may 
decline  when  paying  more  for  milk  with 
a  higher  protein  content.  The  brief 
described  Leprino's  proposal  as 
achieving  the  economic  balance 
necessary  for  processors  to  pay 
producers  for  milk  with  higher  protein 
levels  without  reducing  processors' 
profit  margins.  Leprino's  brief  stated 
that  consumers  also  would  benefit  by 
receiving  dairy  products  with 
potentially  higher-protein  contents 
without  unwarranted  inflationary  price 
increases. 


The  Leprino  witness  stated  that 
pricing  the  butterfat  component 
provides  producers  with  an  economic 
incentive  to  produce  the  butterfat  in  raw 
milk.  The  witness  asserted  that  a  related 
revenue  value  for  processors  exists  for 
butterfat  in  finished  products  such  as 
butter,  fluid  milk,  cheese,  and  other 
products. 

As  in  the  case  of  butterfat,  the  witness 
stated,  pricing  the  protein  component 
gives  producers  an  economic  incentive 
to  increase  the  protein  content  of  their     - 
milk.  The  Leprino  witness  stated  that 
the  protein  component's  value  and 
related  revenue  to  processors  is  based 
on  its  market  value  in  cheese,  with  the 
formula  for  the  protein  price  based  on 
recognized  Cheddar  cheese  yields  using 
the  modified  Van  Slyke  formula. 

The  Leprino  witness  suggested  that 
the  NCE  price  reflects  the  market  value 
of  cheese  and  tharthe  NCE  price 
multiplied  by  a  representative  yield 
factor  (calculated  via  the  Van  Slyke 
formula)  would  establish  the  value  of  a 
pound  of  protein  to  a  cheese 
manufacturer.  He  stated  that  either  the 
block  or  the  barrel  price  could  be  used 
to  represent  the  Cheddar  cheese  market 
price,  and  stated  a  preference  for  the 
barrel  price. 

Lepnno's  exception  to  the  original 
recommended  decision  and  testimony 
in  the  reopened  hearing  noted  that  a 
single  component  such  as  protein  is  not 
an  appropriate  means  of  accounting  for 
all  of  the  value  of  the  skim  portion  of 
milk  to  a  handler.  Instead,  the  exception 
and  uritness  suggested,  the  value  of  the 
protein  component  should  be  based  on 
the  value  of  protein  in  cheese,  and  the 
fluid  carrier  should  be  used  to  carry  the 
residual  M-W  value  (M-W  price  less  fat 
and  protein  values)  which  currently 
cannot  be  tied  specifically  to  an 
individual  component  of  milk  or 
derived  from  a  market  value  for 
individual  components  of  milk. 

A  witness  for  the  National  Cheese 
Institute  (NQ),  the  national  trade 
association  for  manufacturers, 
processors,  and  marketers  of  all  varieties 
of  cheese,  stated  that  NCI  did  not  testify 
at  this  proceeding's  initial  hearing 
because  at  that  time  a  NCI  task  force 
made  up  of  cheese  manufacturers  and 
processors  was  studying  the  MCP  issue. 
The  witness  testified  that  NCI  supports 
the  adoption  of  a  single  uniform  three- 
component  pricing  system  in  all  orders 
where  a  significant  amount  of  cheese  is 
produced.  At  the  reopened  hearing,  the 
NQ  witness  supported  MCP  on  Class  III 
milk  but  had  no  position  regarding  Class 
II  milk.  In  a  post-hearing  brief,  NCI 
asserted  that  applying  MCP  to  Class  I 
milk  would  be  inappropriate  because 
there  exists  no  measurable  or 
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discemable  advantage  to  varying  protein 
levels  for  milk  used  as  a  fluid  beverage. 
The  pricing  plan  supported  by  NQ  is 
identical  to  the  proposal  advanced  by 
Leprino,  MMPA,  and  ICMPA.  NQ's 
post-hearing  brief  noted  that  its 
proposal  (the  Leprino  plan)  allows 
cheesemakers  to  break  even  from 
processing  milk  with  hi^er  protein 
contents  by  seeking  out  and  rewarding 
producers  with  higher-protein  milk.  The 
NCI  witness  asserted  that  any  formula 
which  prices  protein  higher  than  its 
value  in  producing  cheese  will  cut  into 
processor  margins  and  cause  cheese 
manufacturers  to  seek  out  lower-protein 
milk. 

As  an  industry-wide  consensus 
resulting  from  the  NCI  task  force,  the 
NCI  witness  suggested  that  the  NCE 
barrel  price  should  be  used  to  represent 
the  market  value  of  cheese.  The  witness 
stated  that  Cheddar  cheese  is  recognized 
as  an  industry  standard,  and  the  barrel 
price  was  chosen  because  a  significant 
amount  of  barrel  cheese  is  traded  on  the 
National  Cheese  Exchange. 

Kraft  General  Foods  (Kraft)  testified  at 
the  initial  hearing  in  this  proceeding  but 
not  at  the  reopened  hearing.  A  post- 
hearing  brief  filed  on  behalf  of  Kraft 
supported  the  Leprino  proposal.  The 
brief  supported  using  a  barrel  cheese 
price  to  derive  a  value  for  protein  in 
milk.  The  brief  also  supported 
maintaining  the  quality/somatic  cell 
count  adjustment  included  in  the 
recommended  decision. 

The  Kraft  brief  asserted  that  the 
Leprino  plan  would  avoid  establishing 
conflicting  economic  signals  from  a 
protein  price  which  is  so  high  that 
manufacturers  are  encouraged  to 
procure  low-protein  milk.  As  such, 
according  to  the  brief,  the  Leprino 
proposal  represents  a  positive 
refinement  in  the  evolution  of  MCP 
plans  under  the  Federal  order  system. 
The  brief  stated  that  the  Leprino 
proposal's  protein  price  tracks  the 
added  value  of  extra  protein  in  added 
cheese  yield  and  is  more  closely  aligned 
to  the  competitive  value  of  milk  protein 
as  reflected  in  many  existing  industry- 
sponsored  MCP  plans  than  is  the  plan 
contained  in  the  recommended 
decision. 

The  Kraft  brief  stated  that  no  proposal 
at  the  reopened  hearing  accounted  for 
handler  manufacturing  costs  when 
protein  is  converted  from  producer  milk 
to  finished  products.  Therefore,  the  brief 
noted,  all  proposals  overstate  the 
protein  component  in  raw  producer 
milk. 

The  Kraft  brief  noted  that  the  absence 
of  a  make  allowance  causes  exaggeration 
of  the  component  value  of  protein  in 
raw  producer  milk  and  that  using  the 


barrel  price  will  tend  to  moderate  any 
overstatement  of  the  protein  value.  The 
brief  argued  that  the  price  difference 
between  the  barrel  and  the  block  prices 
of  cheese  is  due  primarily  to  packaging 
costs,  not  milk  or  cheese  value,  and 
concluded  that  use  of  the  block  price 
instead  of  the  barrel  price  to  calculate  a 
protein  price  would  eff'ectively  assign 
some  finished  product  packaging  value 
to  milk  protein. 

In  opposition  to  one  feature  of  the 
Leprino  plan,  a  witness  for  National  All- 
Jersey,  Incorporated,  (NAJ)  argued  at  the 
reopened  hearing  that  attributing  the 
residual  M-W  value  to  volimie  does  not 
recognize  the  value  of  solids  in  milk 
other  than  protein  and  fat.  The  witness 
asserted  that  MCP  plans  that  price  a 
portion  of  the  skim  milk  value  on  a 
volume  basis  would  only  partially 
correct  the  ciurrent  provisions  because 
all  of  the  solids  in  skim  milk  should  be 
priced.  The  witness  stated  that 
increasing  retiuns  for  milk  on  a  volume 
basis  relative  to  the  price  of  protein 
would  tend  to  reduce  the  producer's 
incentive  to  employ  feeding,  genetics, 
and  management  practices  to  increase 
protein. 

NAJ  is  a  national  dairy  farmer 
organization  that  assists  members  in 
marketing  their  milk.  The  NAJ  witness 
testified  that  NAJ's  primary  mission 
since  1976  has  been  the  promotion  of 
multiple  component  pricing  with  the 
goal  of  implementing  a  uniform  MCP 
plan  throughout  the  Federal  order 
system. 

In  the  reopened  hearing,  the  NAJ 
witness  supported  the  proposal 
submitted  by  MMPA  and  ICMPA,  witt^ 
two  modifications.  The  witness  stated 
that  under  the  NAJ  proposal,  the  protein 
price  is  calculated  using  a  different 
formula  than  in  the  proponents' 
proposal,  and  the  protein  price  includes 
a  market  value  for  whey.  "The  NAJ 
witness  also  stated  that  the  NAJ 
proposal,  after  pricing  the  butterfat  and 
protein  components,  places  the  residual 
value  on  other  nonfat  nonprotein  solids. 

The  NAJ  witness  stated  that  the  major 
objective  of  any  MCP  plan  is  to  provide 
dairy  producers  with  an  economic 
incentive  to  produce  protein,  the  most 
valuable  component  in  milk.  The 
witness  stated  that  because  a  direct 
relationship  exists  between  product 
yields  and  the  level  of  protein  and  other 
solids  contained  in  milk.  Class  11  and  III 
handlers  are  able  to  pay  for  milk  in 
more  direct  relation  to  its  economic 
value.  The  vdtness  stated  that  an 
economically  and  justifiably  high 
protein  price  is  needed  to  encourage 
producers  to  increase  the  ratio  of 
protein  to  fat  in  their  milk  production. 


The  NAJ  proposal  was  characterized 
by  the  v^tness  as  a  total  solids  plan 
which  prices  all  components  In  milk. 
The  witness  stated  that  pricing  all 
components  in  skim  milk  corrects  the 
inadequacy  of  the  current  butterfat/skim 
pricing  system  in  which  a  pound  of 
water  receives  the  same  price  as  does  a 
pound  of  protein  or  nonfat  solids  in  the 
skim  portion  of  producer  milk.  The 
witness  asserted  that  the  NAJ  proposal 
allows  handlers  to  purchase  milk  more 
In  accordance  with  its  economic  return 
and  still  gives  handlers  the  incentive  to 
procure  and  producers  to  produce  ' 
higher-protein  milk.  The  NAJ  witness 
supported  calculating  the  same  protein 
and  other  solids  price  for  both  handlers 
and  producers. 

The  NAJ  witness  stated  that  the  NAJ 
proposal  includes  whey  in  its  protein 
price  calculation  in  an  effort  to  account 
for  all  of  the  value  in  milk  protein,  and 
described  the  whey  protein  concentrate 
(WPC)  price  as  the  best  indicator  of  the 
market  value  of  protein  in  whey.  The 
witness  contended  that  the  protein  price 
computed  under  the  NAJ  proposal 
provides  more  equitable  returns  to  both 
handlers  and  producers  in  comparison 
to  the  other  proposals  presented  at  the 
reopened  hearing.  NAJ's  brief  asserted 
that  under  its  proposal,  as  high  a 
percentage  of  skim  value  is  allocated  to 
protein  as  ':an  be  economically  justified. 
NAJ  maintained  that  whether  or  not  a 
cheese  plant  processes  whey  should 
have  no  bearing  on  the  inclusion  of 
whey  in  the  pricing  formula. 

For  the  protein  calculation,  the  NAJ 
witness  said  that  the  NAJ  proposal  uses 
the  NCE  block  price  for  Cheddar  cheese 
because  this  price  is  used  more  widely 
than  other  announced  cheese  prices. 
Also,  the  witness  stated  that  the  NCE 
block  price  is  used  as  a  base  for  pricing 
other  cheeses  more  than  any  other 
cheese  price. 

The  witness  stated  that  the  residual 
under  the  NAJ  proposal  represents  both 
the  value  of  other  milk  solids  besides 
protein  and  the  difference  between  the 
value  determined  by  product  prices  and 
the  competitive  M-W  price.  The  NAJ 
witness  testified  that  the  purpose  of 
placing  the  residual  value  on  other 
solids  is  to  provide  farmers  with  an 
incentive  to  produce  something  in  milk 
other  than  water. 

Also  supporting  NAJ's  proposal  is  Tri- 
State  Milk  Producers  Cooperative  (Tri- 
State),  a  qualified  cooperative  with 
about  640  members  marketing  milk  in 
several  orders,  including  the  Southern 
Michigan  order. 

Several  participants  in  the  proceeding 
expressed  opposition  to  portions  of  the 
NAJ  plan  during  the  hearing  and  in 
post-hearing  briefs.  MMPA's  post- 
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hearing  brief  asserted  that  placing 
market  values  on  whey  protein  and  non- 
fat non-protein  solids  (principally 
lactose]  assigns  values  to  these  solids 
that  are  not  present  in  the  marketplace. 

The  Leprino  witness  opposed 
including  whey  in  the  computation  of 
the  protein  price  for  the  following 
reasons:  (1)  the  value  of  whey  is  not 
based  on  the  inherent  value  of  protein 
or  other  solids  in  raw  milk;  (2) 
investment  in  a  whey  operation  is  based 
on  a  return  calculated  from  the  value- 
added  nature  of  the  process  and/ or  the 
cost  of  other  disposal  options  rather 
than  the  raw  ingredient  cost;  (3)  raw 
improcessed  whey  recovered  from  the 
cheese  making  process  has  no  inherent 
value  in  the  United  States;  (4) 
unprocessed  whey  cannot  be  sold 
beyond  the  factory;  (5)  raw  unprocessed 
whey  is  a  disposal  problem  for  many 
cheese  operations;  and  (6)  whey  retiuns 
are  excluded  from  calculation  of  the 
cheese  support  price. 

Leprino's  brief  asserted  that  the  main 
interest  of  NAJ  is  to  maximize  producer 
returns  for  high  protein  milk  and  that 
the  NAJ  plan  achieves  this  objective  by 
providing  for  a  higher  protein 
component  price  than  can  be  justified  in 
the  marketplace.  NQ's  brief  gave 
reasons  similar  to  Leprino's  for 
excluding  whey  in  a  MCP  plan. 

The  Leprino  witness  stated  that  use  of 
a  residual  solids  approach  requires  a 
total  solids  test  on  milk  in  addition  to 
a  protein  test.  The  witness  stated  that 
using  a  residual  fluid  approach  ascribes 
all  the  remaining  value  to  volume, 
eliminating  the  need  for  additional 
testing,  and  thus  is  easier  and  less  costly 
to  administer. 

At  the  initial  hearing  session,  two 
witnesses  testified  that  protein  testing  is 
already  widespread  in  the  Southern 
Michigan  market  and  that  testing 
methods  are  reliable  and  accurate.  A 
witness  employed  in  the  field  of  dairy 
chemistry  testified  on  behalf  of  MMPA 
that  in  the  case  of  protein,  the  infra-red 
milk  analyzer  calibrated  with  reference 
to  the  Kjeldahl  test  is  the  method  most 
used  by  the  industry.  This  method  is 
approved  by  the  Association  of  Official 
Analytical  Chemists,  and  the 
repeatability  and  accuracy  of  this 
method  is  much  better  than  those  of  the 
Babcock  test  for  butterfat. 

A  MMPA  quality  control  witness 
testified  that  protein  tests  on  producer 
milk  in  Order  40  are  conducted  on  inhe- 
red test  instruments.  The  witness 
emphasized  that  all  cooperatives  in 
Order  40  have  infra-red  instruments  and 
currently  are  testing  producer  milk  for 
protein  a  minimum  of  five  times  a 
month.  Therefore,  he  stated,  the 
inclusion  of  protein  testing  would  not 


result  in  increased  cost.  The 
proponent's  witness  recommended  that 
if  the  proposal  is  adopted,  the  payment 
to  producers  should  be  based  on  an 
average  of  a  minimum  of  five  fresh  tests 
per  month  for  both  protein  and  somatic 
cell  coimt. 

After  issuance  of  the  revised 
recommended  decision,  comments  that 
specifically  pertained  to  multiple 
component  pricing  generally  supported 
its  adoption  in  the  Southern  Michigan 
marketing  area.  Of  the  comments 
received  by  hearing  participants, 
Leprino  and  NQ  supported  the 
recommended  "Leprino  Plan." 

Several  exceptions  to  the  revised 
recommended  decision  advocated 
consistency  of  multiple  component 
pricing  plans  across  orders.  NCI 
advocated  the  importance  of  consistent 
plans  in  those  orders  with  a  significant 
quantity  of  manufacturing  milk  and 
production  of  a  significant  quantity  of 
cheese.  A  joint  exception  filed  on  behalf 
of  Country  Fresh,  Inc.  (Country  Fresh) 
and  Parmalat  USA  Corporation 
(Parmalat)  advocated  consistency  of 
plans  across  orders,  and  commented 
that  component  pricing  plans 
implemented  within  the  Federal  milk 
order  system  have  become  more 
complex.  NAJ  and  Tri-State  also 
commented  on  the  lack  of  uniformity 
between  the  recommended  multiple 
component  pricing  plans  for  this 
Southern  Michigan  proceeding  and  the 
proceeding  involving  five  midwest 
markets  (DA-92-27). 

The  Southern  Michigan  order  should 
be  amended  to  include  multiple 
component  pricing.  On  the  basis  of  both 
tfie  initial  and  reopened  records  of  this 
proceeding,  the  proposed  multiple 
component  pricing  plan  would  entail 
pricing  milk  used  in  Class  11  and  Class 
ni  on  the  basis  of  protein  and  a  fluid 
carrier  residual.  The  Class  I  and  Class  II 
differential  prices  would  be  applied  to 
milk  used  in  Classes  I  and  II,  and  Class 
I  milk  would  continue  to  be  priced  on 
the  basis  of  volume.  Handlers  would 
pay  all  producers  for  butterfat  directly 
and  would  adjust  protein  prices  paid  to 
producers  for  the  somatic  cell  coimt  of 
Class  n  and  Class  III  milk.  Because  milk 
used  for  Class  III-A  purposes  is 
allocated  on  a  pro  rata  basis  with  total 
receipts  of  Class  III  milk,  MCP  is 
applicable  to  milk  used  in  Class  ni-A  in 
this  recommended  pricing  plan. 

Dean  Foods  and  several  other  fluid 
milk  processors  concurred  with  the 
revised  recommended  decision  that 
multiple  component  pricing  should 
apply  to  Class  II  and  Class  III  milk  only, 
while  Class  I  milk  should  continue  to  be 
priced  on  a  butterfat-skim  volume  basis. 
Numerous  comments  filed  regarding  the 


proposed  somatic  cell  adjustment  on 
Class  I  milk  also  stated  that  MCP  should 
not  be  applied  to  Class  I.  This  decision 
has  neither  recommended  nor  adopted 
provisions  that  would  price  Class  I  milk 
on  its  protein  and  fluid  carrier  residual 
components. 

The  record  indicates  that  a  large 
percentage  ofihe  producers  pooled 
under  the  Southern  Michigan  order  are 
already  eligible  for  or  receive  some  form 
of  multiple  component  pricing  and  that 
nearly  all  of  these  component  pricing 
plans  use  protein  as  a  pricing 
component.  The  record  also  shows  that 
the  diverse  component  pricing  programs 
that  currently  exist  promote  disorderly 
and  inefficient  marketing  conditions  in 
the  procurement  of  milk  supplies  by 
competing  handlers.  The  different 
programs  cause  non-uniform  bases  of 
payments  to  producers. 

The  adoption  of  multiple  component 
pricing  will  allow  the  Order  to 
recognize  the  additional  value  in  milk 
with  a  higher-than-average  protein 
content.  At  the  same  time,  by 
establishing  a  residual  value  based  on 
milk  volume,  the  protein  component 
will  not  be  over-valued,  as  proponents 
argue  would  be  the  case  under  the 
original  recommended  decision. 

Attributing  at  least  a  portion  of  the 
value  of  milk  to  protein  in  a  market 
such  as  Southern  Michigan,  where  most 
of  the  milk  not  used  for  bottling 
purposes  is  processed  into  cheese,  is 
appropriate.  Record  evidence  in  this 
proceeding  clearly  shows  that  demand 
for  protein  is  higher  than  for  other 
components  of  milk  because  of  its 
functional,  nutritional,  and  economic 
value  in  the  marketplace.  The  functional 
characteristics  of  protein  allow  it  to 
form  the  matrix  in  the  production  of 
cheese  and  yogurt.  Protein  is  also 
important  to  the  air  formation  in  the 
manufactiu*  of  certain  products  and 
provides  some  required  nutrients  in  the 
human  diet. 

Milk  containing  a  higher  percentage 
of  protein  will  result  in  greater  yields  of 
most  manufactured  products  than  milk 
with  a  lower  protein  test.  Additionally, 
handlers  receiving  milk  that  results  in 
greater  volumes  of  finished  products 
such  as  cheese  and  cottage  cheese  than 
an  equivalent  volume  of  milk  testing 
lower  in  protein  should  be  required  to 
pay  more  for  the  higher-testing  milk.  At 
the  same  time,  the  dairy  farmer 
producing  milk  that  yields  greater 
amounts  of  finished  products  deserves 
to  be  paid  more  for  it  than  a  dairy 
farmer  producing  the  same  volume  of 
milk  that  results  in  less  product  yield. 
Thus,  sending  an  economic  signal  to 
dairy  farmers  will  encourage  them  to 
maximize  the  production  of  those 
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components  which  have  the  greatest 
demand  in  the  marketplace. 

Pricing  milk  on  the  basis  of  its  protein 
content  also  meets  the  criteria  of 
measiu-ability,  intrinsic  value,  and 
variability.  The  evidence  in  the  record 
shows  that  protein  can  be  easily 
measured  and,  in  fact,  that  the 
variabiUty  in  measurement  may  be  less 
than  the  variability  in  butterfat  testing 
because  protein  does  not  separate  as 
does  butterfat.  The  record  evidence 
shows  that  protein  has  value  to  the 
manufacturing  sector  in  the  form  of 
improved  product  yield  and  product 
structure.  The  value  to  the  fluid  sector 
was  not  quantified  in  the  hearing 
record;  however,  testimony  indicated 
some  benefit  to  the  fluid  sector  from 
higher-protein  milk,  resulting  in  a  more 
wholesome  and  nutritional  product.  The 
criterion  of  variability  is  necessary  to 
justify  pricing  a  component  separately 
from  the  product  in  which  it  is 
contained.  In  the  case  of  protein  in  milk 
the  record  indicates  that  the  level  of 
protein  varies  from  season  to  season, 
region  to  region,  and  farm  to  farm.  In 
view  of  its  functional,  nutritional,  and 
economic  value  in  dairy  products,  its 
widespread  use  as  a  pricing  component 
in  the  Southern  Michigan  market,  and 
its  qualification  under  the  three  criteria 
above,  protein  appears  to  be  an 
appropriate  component  for  pricing  milk 
in  Federal  Order  40. 

Hearing  evidence  from  all  parties 
indicates  that  pricing  milk  in  Order  40 
on  either  the  current  butterfat/skim 
basis  or  the  basis  of  two  components — 
butterfat  and  either  protein  or  nonfat 
solids — will  not  adequately  describe, 
accurately  value,  or  be  a  sufficiently 
precise  method  for  classifying  and 
pricing  milk  used  for  manufactured 
products. 

As  proposed,  prices  for  butterfat  and 
protein  should  be  market-driven. 
Deriving  butterfat  and  protein  values 
from  finished  product  prices  will  send 
the  appropriate  economic  signals  to 
producers  and  handlers  by  indicating 
current  market  supply  and  demand 
conditions  for  dairy  products  containing 
these  components  of  milk. 

At  issue  is  the  specific  design  for  the 
revised  recommended  MCP  plan.  Two 
basic  MCP  plans  were  proposed  in  the 
reopened  hearing:  The  plan  proposed  by 
proponents  MMPA  and  ICMPA  and 
supported  by  Leprino,  NCI,  and  Kraft 
(the  Leprino  plan)  and  the  plan 
proposed  by  NAJ  and' supported  by  Tri- 
State  and  the  American  Jersey  Cattle 
Club  (the  NAJ  plan). 

The  Leprino  plan  derives  a  protein 
price  from  either  the  NCE  block  or 
barrel  cheese  price  and  assigns  the 
residual  skim  value  of  the  M-W  price  to 


a  "fluid  carrier"  component  of  milk. 
The  NAJ  plan  derives  a  protein  price 
from  the  NCE  block  cheese  and  whey 
protein  concentrate  prices  and  assigns 
the  residual  skim  value  of  the  M-W 
price  to  the  remaining  nonfat 
nonprotein  solids.  Each  component  of 
the  multiple  component  pricing  plan 
recommended  for  adoption  will  be 
discussed  separately. 

The  variety  of  multiple  component 
pricing  plans  in  Federal  milk  orders 
reflect  different  industry  proposals, 
different  hearing  records,  different 
marketing  conditions,  a  continual 
refinement  in  multiple  component 
pricing  plans,  and  an  attempt  to 
acknowledge  and  lend  uniformity  to 
what  is  occurring  in  the  marketplace.  It 
seems  reasonable  to  believe  that 
multiple  component  pricing  plans  will 
improve  as  the  industry  develops  more 
experience  with  them. 

Butterfat.  The  value  of  butterfat  in  the 
amended  order  will  be  the  same  as 
under  the  current  order.  There  was  no 
proposal  or  testimony  to  change  the  way 
butterfat  currently  is  valued. 

This  decision  continues  the  historical 
relationship  of  the  values  of  butterfat 
and  butter.  Currently  the  value  of 
butterfat  is  expressed  as  a  differential; 
that  is,  the  difference  in  value  between 
0.1  pound  of  butterfat  and  0.1  pound  of 
skim  milk.  The  amended  order  will 
express  the  value  of  butterfat  on  the 
basis  of  a  price  per  pound.  Whichever 
method  is  used,  the  value  of  butterfat  in 
milk  is  the  same.  However,  by 
expressing  the  value  on  a  per  poimd 
basis  instead  of  a  differential,  the 
objective  of  demonstrating  clearly  to 
producers  the  value  of  fat  in  milk  is 
easily  achieved. 

As  proposed,  the  butterfat  price  per 
pound  in  the  amended  order  will  be 
determined  by  multiplying  the  butterfat 
differential  by  965  and  adding  the  Class 
in  price.  The  resulting  price  per 
hundredweight  would  then  be  divided 
by  100  to  give  a  price  per  pound  of 
butterfat. 

Protein.  The  protein  price  for  milk 
pooled  under  the  Southern  Michigan 
Federal  milk  order  should  be  calculated 
by  multiplying  the  monthly  average  of 
40-pound  block  cheese  prices  on  the 
National  Cheese  Exchange  at  Green  Bay, 
WI,  by  1.32,  without  including  a  value 
for  whey  protein. 

No  opposition  was  expressed  at  the 
hearing  to  pricing  protein  on  the  basis 
of  its  value  in  the  manufacture  of 
cheese.  The  differences  between 
participants  came  in  determining  the 
appropriate  level  of  the  protein  price. 

The  original  Leprino  proposal  would 
calculate  the  protein  price  by 
multiplying  the  monthly  average  of  40- 


pound  block  cheese  prices  on  the  NCE 
by  1.32.  Leprino's  formula  would  have 
resulted  in  average  protein  prices,  per 
pound,  of  $1.6925  in  1992  and  $1.6971 
in  1993. 

The  NQ  proposal  supported  by  Kraft 
(modifying  the  Leprino  plan)  would 
calculate  the  protein  price  by 
multiplying  the  monthly  average  NCE 
Cheddar  barrel  price  by  1.32.  NCI's 
formula  would  have  resulted  in  average 
protein  prices,  per  pound,  of  $1.6408  in 
1992  and  $1.6475  in  1993. 

NAJ  uses  a  "justifiably  higher  protein 
value"  established  from  block  Cheddar 
(normally  higher  than  barrel)  and  adds 
a  WPC  price  in  order  to  account  for  all 
milk  protein  and  to  give  farmers  an 
incentive  to  produce  protein  rather  than 
to  reflect  the  additional  value 
manufacturers  realize  from  increased 
protein.  The  NAJ  proposal  would 
calculate  the  protein  price  in  two  parts: 
(1)  multiply  the  NCE  monthly  average 
40-pound  block  cheese  price  by  1.32, 
and  (2)  add  the  monthly  average  WPC 
price  multiplied  by  a  yield  factor  of 
0.735.  The  sum  of  these  two  values 
would  equal  the  protein  price.  NAJ's 
formula  would  have  resulted  in  average 
protein  prices,  per  pound,  of  $2.0738  in 
1992  and  $2.1664  in  1993. 

Each  of  the  proposals  would  result  in 
a  lower  protein  value  than  in  the 
recommended  decision  or  in  orders 
containing  MCP  plans,  such  as  the 
Indiana,  c5hio  Valley,  and  Eastern  Ohio- 
Western  Pennsylvania  Federal  orders. 
The  handler  protein  price  per  pound  for 
these  orders  would  have  averaged  $2.77 
and  $2.82  in  1992  and  1993, 
respectively. 

Because  the  percent  of  the  skim  milk 
value  allocated  to  protein  differs  under 
the  two  proposed  plans,  the  protein 
price  also  differs.  Under  the  original 
recommended  MCP  plan,  79  percent  of 
the  total  milk  price  would  be  allocated 
to  protein  on  the  basis  of  1993  prices. 
For  1993,  the  NAJ  proposal  would 
allocate  59  percent  to  protein,  and  the 
Leprino  proposal  would  allocate  46 
percent  of  the  total  M-W  price  to 
protein.  The  Leprino  plan  assigns  less 
value  to  protein  than  the  NAJ  plan 
because  this  plan  does  not  value  the 
protein  in  whev- 

Undisputed  by  hearing  participants 
was  the  1.32  factor,  which  represents 
the  pounds  of  38  percent  moisture 
Cheddar  cheese  obtained  from  one 
pound  of  protein  with  75  percent  of  the 
protein  going  into  the  cheese  as 
calculated  by  the  modified  Van  Slyke 
cheese  yield  formula.  The  hearing 
record  indicates  that  the  modified  Van 
Slyke  formula  accurately  measures 
incremental  changes  in  protein.  This 
acciu'acy  supports  the  concept  that 
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cheese  plants  would  be  able  to  maintain 
consistent  margins  from  the  processing 
of  small  increases  of  protein  content  in 
milk.  Assuming  butterfat  is  constant,  a 
change  of  protein  by  one  pound  in  this 
formula  will  change  cheese  yield  by 
1.32  pounds.  Therefore,  the  1.32  factor 
is  appropriate  for  determining  an  order 
protein  price  based  on  a  market- 
determined  cheese  price. 

Use  of  a  Cheddar  cheese  price  as  a 
basis  for  valuation  recognizes  that,  for 
Cheddar  cheese:  (1)  a  well-established 
national  market  price  exists;  (2) 
standards  for  manufacture  and  grading 
are  accepted  widely  on  a  national  basis; 
(3)  the  Van  Slyke  formula  calculates 
yields  that  are  well-known  and 
verifiable;  (4)  a  majority  of  othef'  cheese 
manufactuired  in  the  U.S.  is  traded  in 
relation  to  Cheddar  values  with 
economic  differences  in  costs  of 
manufacturing  being  reflected  in  the 
marketplace;  and  (5)  using  Cheddar  as  a 
standard  significantly  simplifies  the 
process. 

The  question  of  which  cheese  price  to 
use  in  the  market  protein  value 
calculation,  either  the  NCE  block  or 
barrel  price,  will  determine  the  degree 
to  which  the  value  of  the  skim  portion 
of  milk  will  be  assigned  or  allocated  to 
protein.  For  the  purpose  of  reflecting 
changes  in  Cheddar  cheese  market 
prices  (as  opposed  to  the  level  of  such 
prices),  it  makes  little  difference 
whether  the  barrel  or  block  price  is  used 
because  the  prices  move  very  similarly, 
with  the  barrel  price  approximately  3  to 
4  cents  per  pound  lower  than  the  block 
price  diuing  1991-93.  The  difference 
between  the  average  block  and  barrel 
prices  from  1992  to  1993  was  $0.0383 
per  poimd.  Multiplying  this  difference 
by  the  1.32  factor  results  in  an  average 
difference  of  $0.0506  per  pound  of 
protein  between  the  prices  derived  from 
the  barrel  and  the  block  cheese  prices. 

In  comments  filed  in  response  to  the 
revised  recommended  decision,  NAJ 
and  Tri-State  supported  the  use  of  the 
NCE  40-pouBd  block  cheese  price  to 
calculate  the  protein  price  and  adjust 
the  protein  price  for  somatic  cell  count 
level.  However,  Dean  Foods,  Farmers 
Dairies,  Inc.,  Anderson-Erickson  Dairy 
Company  (Anderson-Erickson),  and 
Southern  Food  Groups,  Inc.,  took 
exception  to  using  the  40-pound  block 
Cheddar  cheese  price  in  determining  the 
protein  value  and  the  somatic  cell 
adjustment,  and  instead  supported 
using  the  barrel  Cheddar  cheese  price. 
The  exceptions  stated  that  prices  in  the 
Federal  order  program  are  based  on  a 
concept  of  minimiun  prices  and  the 
barrel  Cheddar  cheese  price  would 
better  approximate  a  minimum  price. 


The  monthly  average  price  for  40- 
pound  block  Cheddar  cheese  on  the 
NCE  is  the  appropriate  price  to  use  for 
determining  the  protein  price.  Use  of 
the  block  price  results  in  producers 
receiving  a  higher  price  for  protein  than 
if  the  barrel  price  were  used,  without 
handlers  incurring  any  significantly 
higher  cost  for  milk.  Use  of  the  block 
price  is  also  consistent  with  the  Eastern 
Ohio-Western  Pennsylvania,  Ohio 
Valley,  and  Indiana  Federal  orders, 
where  the  block  price  is  used  to  adjust 
the  producer  pay  price  for  somatic  cell 
count.  The  block  Cheddar  cheese  price 
has  been  determined  to  be  the 
appropriate  price  to  be  used  in 
determining  the  protein  value  and 
adjust  for  somatic  cell  count  in  a 
separate  proceeding  involving  five 
midwest  markets.  The  Cheddar  cheese 
block  price  is  used  as  a  standard  by 
many  cheese  manufactvuers  to  price 
different  types  of  cheese;  used  in  the 
Coffee,  Sugar,  and  Cocoa  Exchange 
futures  price  of  cheese;  and  in 
California's  4b  price. 

The  price  difference  between  block 
and  barrel  cheese  may  be  due  to 
packaging  and  other  nonmilk  factors. 
However,  the  protein  price  must  be 
established  at  a  level  that  best  meets  the 
needs  of  all  concerned.  The  block 
cheese  price  should  be  more  effective 
than  the  barrel  price  in  establishing  a 
sufficiently  high  protein  price  to 
accomplish  the  goal  of  encouraging 
producers  to  produce  protein  without 
having  a  detrimental  impact  on 
handlers. 

In  pure  economic  terms  the  price  of 
a  product  represents  the  supply  and 
demand  for  that  product  as  affected  by 
place,  form,  and  time.  The  problem  with 
determining  a  price  for  protein 
contained  in  milk  is  that  the  protein  is 
not  marketed  as  a  separate  unique 
product,  but  is  marketed  as  an  integral 
part  of  both  fluid  and  manufactured 
dairy  products.  Therefore,  in 
determining  an  appropriate  protein 
price,  the  value  of  protein  in  dairy 
products  is  determined  by  using  the 
value  of  a  product  whose  yield  is  a 
function  of  the  protein  content  of  the 
milk.  At  this  point  in  time  no  attempt 
is  made  to  reflect  the  protein  content  of 
milk  in  the  value  of  milk  used  for  fluid 
use.  For  this  reason,  the  component 
pricing  plan  recommended  in  this 
decision  does  not  apply  to  milk  used  for 
Class  I  purposes. 

The  protein  formula  proposed  by  NAJ 
also  would  include  the  value  of  whey 
protein  in  the  protein  price  so  that  all 
of  the  protein  in  the  milk  would  be 
accounted  for.  NAJ's  inclusion  of  whey 
value  would  increase  the  protein  price 
computed  bom  the  NCE  block  price  by 


an  average  of  $0.3813  and  $0.4690  per 
pound  in  1992  and  1993,  respectively. 

Dean  Foods  concurred  with  the 
revised  recommended  decision  that  the 
value  of  protein  in  whey  should  not  be 
included  in  the  protein  price 
calculation. 

NAJ  and  Tri-State  excepted  to  the 
calculation  of  the  protein  price  in  the 
revised  recommended  decision, 
advocating  instead  their  proposal  from 
the  reopened  hearing.  The  groups 
disagreed  with  the  revised 
recommended  decision's  conclusion 
that  because  whey  processing  facilities 
do  not  currently  exist  in  the  Southern 
Michigan  marketing  area,  whey  should 
not  be  included  in  the  protein  price 
calculation.  The  groups  also  contended 
that  the  NAJ  plan  would  allow  for  more 
uniform  gross  margins  for  all 
component  levels  than  would  the 
Leprino  plan.  The  exception  questioned 
whether  the  Department  was  more 
interested  in  providing  returns  to 
producers  or  manufacturers. 

The  whey  protein  factor  should  not  be 
included  in  the  computation  of  the 
protein  price.  Hearing  evidence  shows 
that  the  whey  protein  portion  of  the  NAJ 
protein  price  is  not  necessarily  based  on 
a  value  that  a  manufacturer  can  recover 
from  a  whey  operation.  Use  of  the 
market  price  for  whey  protein 
concentrate,  the  highest-priced  whey 
product,  ignores  the  diversity  of  whey 
handling  operations  and  practices  that 
exist  throughout  the  dairy  industry. 

Whey  protein  concentrate 
manufacturing  involves  sophisticated 
and  expensive  technology  used  by  very 
few  manufacturers,  and  apparently  by 
none  in  Michigan.  Until  recently,  the 
dairy  industry  has  treated  whey  as 
having  negative  value,  and  the 
production  of  whey  in  connection  with 
cheese  manufacturing  represented  a 
disposal  problem  involving  costs  rather 
than  a  byproduct  opportunity.  Inclusion 
of  a  whey  value  in  the  protein  price  at 
this  point  in  the  development  of  whey 
disposal  technology  would  result  in 
including  the  potential  revenue 
associated  with  whey,  but  none  of  its 
actual  cost. 

The  principal  issues  that  must  be 
addressed  in  determining  the 
computation  of  the  protein  price  are  the 
factors  that  must  be  included  to  arrive 
at  a  price  that  most  accurately  reflects 
the  value  of  protein  in  milk.  Analysis  of 
the  data  in  this  decision  shows  that 
using  the  block  cheese  price  results  in 
a  protein  price  that  accomplishes  three 
goals:  1)  components  will  be  priced  at 
levels  that  reflect  their  value  in  the 
market  place,  2)  components  will  be 
priced  at  levels  that  inform  producers 
about  which  component  has  the  greatest 
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value  and  that  make  it  worthwhile  to 
produce  that  component,  and  3) 
components  will  be  priced  at  a  level 
that  will  return  a  positive  result  to  the 
manufacturing  industry.  All  three  of 
these  goals  are  constrained  by  the 
requirement  that  the  total  value  of  the 
component  prices  must  be  equal  to  the 
M-W  price. 

Fluid  Carrier.  The  balance  of  the  M- 
W  price,  after  the  values  of  protein  and 
butterfat  are  removed,  should  be  priced 
on  the  basis  of  a  "fluid  carrier"  residual. 
The  fluid  carrier  price  per 
hundredweight  will  be  computed  by 
subtracting  from  the  Class  in  price  the 
sum  of  the  butterfat  price  times  3.5  and 
the  protein  price  times  the  month's 
average  protein  test  of  the  M-W  price 
survey  milk.  Because  the  computation 
of  the  fluid  carrier  price  is  based  on  a 
residual  value,  the  fluid  carrier  price 
could  be  negative.  In  this  instance,  the 
fluid  carrier  price  would  remain 
negative,  instead  of  adjusting  either  the 
butterfat  or  protein  prices. 

Because  tne  M-W  price  is  a 
competitive  pay  price  rather  than  a 
price  determined  from  calculating  each 
component's  value,  the  M-W  price 
reflects  factors  such  as  volume 
premiums,  cheese  yield  premiums, 
solids-not-fat  premiums,  butterfat  values 
offered  by  some  manufacturers  that 
exceed  the  butterfat  differential,  and 
pure  competition  for  supply.  The  fluid 
carrier  residual  helps  to  place  a  value  on 
these  factors  that  is  not  accounted  for 
elsewhere.  Also,  the  standards  for  all 
finished  products  require  inclusion  of 
some  fluid  irom  raw  milk;  for  example, 
skim  milk  powder  has  approximately  4 
percent  moistLue,  and  Cheddar  cheese 
has  a  38-percent  moisture  standard. 
Therefore,  the  water  in  producer  milk 
has  some  value  in  manufactured 
products,  resulting  in  revenue  to  the 
processor  as  that  fluid  is  captured  in 
products  such  as  butter,  yogurt,  cheeses, 
and  nonfat  dry  milk. 

MMPA,  ICMPA,  Leprino,  NCI,  and 
Kraft  all  supported  a  fluid  carrier 
component  to  represent  the  residual 
value  of  the  hundredweight  of  producer 
milk  in  Class  II  and  Class  III.  Each  party 
supported  a  formula  identical  to  that 
which  is  recommended  for  adoption. 
The  fluid  carrier  residual  would  have 
provided  an  average  value,  per 
hundredweight,  of  $3.39  in  1992  and 
$3.68  in  1993. 

An  alternative  residual  price  was 
proposed  by  NAJ,  which  would  price 
the  residual  value  of  the  M-W  price 
after  the  removal  of  the  butterfat  and 
protein  values  on  the  basis  of  "other 
nonfat  solids."  The  other  solids  price 
would  be  calculated  by  subtracting  from 
the  M-W  price  the  sum  of  the  value  of 


3.5  pounds  of  butterfat  and  the  average 
protein  content  of  milk  included  in  the 
M-W  price  survey  times  the  protein 
price.  The  result  would  be  divided  by 
the  M-W  other  solids  content  (M-W 
nonfat  solids  minus  M-W  protein)  to 
obtain  the  other  solids  price  per  pound. 
This  proposed  residual  would  have 
provided  average  values,  per  pound,  of 
$0.40  and  $0.41  in  1992  and  1993, 
respectively. 

NAJ  and  Tri-State  took  exception  to 
the  revised  recommended  decision's 
placement  of  the  residual  value  of  the 
M-W  price,  after  butterfat  and  protein 
are  accounted  for,  on  a  fluid  carrier 
component.  These  two  groups 
advocated  the  position  contained  in 
their  proposal  that  the  residual  value 
should  be  placed  on  other  nonfat 
nonprotein  solids.  The  groups 
contended  that  the  solids  in  milk  have 
value,  allow  manufactured  products  to 
hold  water,  and  thus  should  be  included 
in  the  MCP  plan.  They  argued  that  the 
fluid  carrier  residual  would  not  provide 
the  correct  incentive  for  producers. 

There  is  no  readily  available  measure 
of  the  market  value  of  the  other  nonfat 
solids.  The  nonfat  nonprotein  solids 
component  principally  consists  of 
lactose.  The  other  solids  price  would 
represent  not  only  the  value  of  the 
lactose  and  ash,  but  would  include  an 
adjustor  between  the  butterfat  and 
protein  component  values  of  milk, 
which  are  determined  by  the  market 
value  of  those  components  in  dairy 
products,  with  a  competitively  set 
producer  pay  price  (the  M-W).  While 
there  is  a  value  to  lactose,  attributing  the 
entire  residual  value  of  milk  to  the 
nonfat  nonprotein  component  would 
overstate  the  true  economic  value  of 
lactose  after  accounting  for  processing 
costs  and  ignore  the  value  of  water  in 
milk.  It  would  be  inequitable  and 
uneconomical  to  place  the  residual 
value  of  milk  on  lactose  instead  of  on 
the  residual  fluid  volume.  The  other 
solids  price  may  send  a  signal  to 
producers  to  produce  higher  solids 
while  sending  a  conflicting  signal  to 
manufacturers. 

Because  the  M— W  price  is  a  basic 
price  for  milk,  at  least  one  of  the 
components  in  the  payment  plan  must 
represent  the  difference  between  a 
competitively-set  pay  price  (the  M-W) 
and  the  product-derived  component 
prices.  The  fluid  carrier  is  this 
component. 

In  addition,  if  the  other  solids  price 
had  a  negative  value,  either  the  protein 
or  butterfat  price  would  need  to  be 
adjusted  in  order  for  the  other  solids 
price  to  retain  at  least  a  value  of  zero. 
If  this  situation  were  to  arise,  the 
adjusted  protein  price,  for  example. 


would  no  longer  represent  the  true 
market  value  associated  with  protein. 
Consequently,  producers  and  handlers 
would  receive  an  inappropriate 
economic  signal  from  the  adjusted  price. 

The  residual  skim  value  of  the  M-W. 
after  accounting  for  protein,  should  be 
placed  on  the  fluid  carrier  component. 
Hearing  record  evidence  indicates  that 
the  M-W  price  represents  various 
factors  that  may  not  have  a  known 
market  value,  such  as  various  premiums 
or  pure  competition  for  milk  supply. 
The  fluid  carrier  value  would  represent 
these  factors.  The  hearing  record  also 
shows  that  moisture  standards  exist  for 
all  dairy  products.  The  fluid  carrier 
component  recognizes  the  fact  that  the 
water  in  milk  does  hold  value  for  the 
processor  and  the  producer.  Lastly,  the 
correct  economic  signals  relating  to 
butterfat  and  protein  will  be  sent  to  both 
producers  and  processors  if  the  residual 
calculation  is  negative.  The  function  of 
the  residual  is  to  connect  the  value  of 
milk  components  in  manufactured  dairy 
products  with  a  market-determined 
price  for  milk  used  in  those  products. 

Miscellaneous.  The  butterfat  and 
protein  component  prices  will  be 
expressed  on  a  per-pound  basis  to  the 
nearest  one-hundredth  cent.  Analysis 
has  shovm  that  by  expressing  these 
prices  to  the  nearest  one-hundredth  of  a 
cent,  the  accuracy  of  the  prices  is 
enhanced  significantly  over  expressing 
the  prices  to  the  nearest  cent.  "The  fluid 
carrier  price  will  be  expressed  on  a  per 
hundredweight  basis,  rounded  to  the 
nearest  whole  cent. 

For  the  purpose  of  allocating  protein 
and  fluid  carrier  to  the  classes  of  use. 
the  assumption  will  be  made  that  the 
protein  and  fluid  carrier  cannot  easily 
be  separated.  The  protein  and  fluid 
carrier  vnll  therefore  be  allocated 
proportionately  based  on  the  percentage 
of  protein  and  fluid  carrier  in  the  skim 
milk  received  from  producers. 

In  contrast  to  other  orders  that  have 
multiple  component  pricing  provisions, 
this  decision  incorporates  only  one 
protein  price.  The  pooling  of  the 
components  to  include  the  Class  I  skim 
portion  is  incorporated  within  the 
computation  of  the  producer  price 
differential.  This  feature  of  the  pricing 
plan  allows  for  the  elimination  of 
separate  handler  and  producer  protein 
prices,  and  resulting  confusion  over 
which  price,  handler  or  producer, 
should  be  used  in  different  situations.  In 
addition,  a  handler's  per-pound  price 
for  protein  is  the  same  whether  the 
handler  is  buying  milk  from  producers 
or  from  other  handlers. 

The  producer  price  differential,  which 
represents  the  additional  value  of  Class 
I  and  Class  II  milk  in  the  pool  and  any 
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positive  or  negative  effect  of  Class  III- 
A,  will  be  determined  by  computing  for 
each  handler,  and  then  accumulating  for 
all  handlers,  the  differential  value  (from 
Class  m)  of  the  Class  I,  Class  II.  and 
Class  ni-A  product  pounds.  The 
differential  value  is  adjusted,  when 
appropriate,  for  shrinkage  and  overage, 
inventory  reclassification,  receipts  of 
other  source  milk  allocated  to  Class  I, 
receipts  from  unregulated  supply  plants, 
and  location  adjustments. 

For  the  purpose  of  eliminating 
differences  between  handler  and 
producer  component  values,  the  value 
of  the  Class  I  skim  milk  and  the  values 
of  the  protein  and  fluid  carrier 
contained  in  the  skim  milk  allocated  to 
Class  n  and  Class  m  will  be  added  to, 
and  the  values  of  the  protein  and  fluid 
carrier  contained  in  all  producer  milk 
subtracted  from,  the  differential  pool. 
The  difference  in  the  somatic  ceU 
adjustment  on  the  value  of  protein  in 
Class  Q  and  Class  III  and  on  producers' 
value  of  protein  also  will  be  absorbed  in 
the  differential  pool.  The  accumulated 
total  for  all  handlers  then  will  be 
adjusted  by  total  producer  location 
adjustments  and  one-half  the 
unobligated  balance  in  the  producer- 
settlement  fund.  The  resulting  value 
then  will  be  divided  by  the  total  pounds 
of  producer  milk  in  the  pool,  with  an 
amount  not  less  than  six  cents  or  more 
than  seven  cents  per  himdredweight 
deducted.  The  result  is  the  producer 
price  diffiarential  to  be  paid  to  producers 
on  a  per  hundredweight  basis. 

It  is  possible  for  the  producer  price 
differential  to  be  negative.  A  negative 
producer  price  differential  can  result  for 
two  reasons.  Any  one  or  more  of  the 
Class  I,  n,  or  III-A  differential  prices 
may  be  negative  andyor  the  minus 
adjustments  may  be  large  enough  to 
offset  any  positive  contribution  from  the 
differential  prices.  A  negative  producer 
price  differential  would  be  equivalent  to 
a  uniform  price  less  than  the  Class  III 
price. 

The  Leprino  panel  testifying  at  the 
initial  hearing  session  suggested  that 
payment  for  protein  be  based  on  true 
protein  rather  than  total  Kjeldahl 
nitrogen  because  only  true  protein  has 
real  value  to  processors.  In  comments 
filed  after  the  revised  recommended 
decision,  Leprino  encQuraged  the 
Department  to  develop  information 
concerning  the  testing  for  true  protein  in 
the  future. 

Testing  for  true  protein  may  have 
considerable  merit.  However,  the 
hearing  record  lacks  sufficient 
discussion  of  the  benefits  of  specifying 
testing  for  true  protein  versus  total 
protein.  Approved  testing  methods 
currently  vary  among  states,  and  the 


orders  at  this  time  should  not  mandate 
specific  protein  tests.  If  more  and  more 
states  begin  to  mandate  specific  types  of 
protein  testing,  it  may  become  necessary 
to  specify  such  testing  in  the  orders. 
When  (or  if)  the  industry  does  move  to 
testing  for  true  protein,  this  decision 
should  not  be  viewed  as  a  hindrance  to 
that  conversion.  In  no  way  does  this 
decision  mandate  a  specific  testing 
procedure.  At  such  time  as  a  change  to 
testing  for  true  protein  may  occur,  a 
change  in  the  1.32  factor  may  be 
necessary. 

4.  Somatic  cell  adjustment.  The  value 
of  milk  should  reflect  the  level  of 
somatic  cells  contained  in  that  milk. 
The  adjustment  in  value  should  be 
made  by  adjusting  the  protein  price  paid 
by  handlers  for  Class  II  and  Class  III 
milk,  and  the  protein  price  paid  to 
producers,  for  the  somatic  cell  count 
(SCC)  of  the  milk.  This  decision 
modifies  the  revised  recommended 
decision,  in  which  a  somatic  cell  count 
adjustment  would  have  been  made  to 
protein  prices  paid  to  producers  for  all 
classes  of  milk.  The  somatic  cell 
adjustment  recommended  is  derived 
from  the  reduction  in  cheese  yield  as 
the  somatic  cell  level  goes  from  zero  to 
1,000,000,  converted  to  a  value  per 
pound  of  protein. 

Adjusting  protein  prices  paid  to 
producers  by  SCC  was  proposed  during 
the  initial  hearing  as  pari  of  a  multiple 
component  pricing  system  and  was 
included  in  the  recommended  decision. 
Three  fluid  milk  processors  and  a  trade 
association  for  fluid  milk  processors 
filed  exceptions  to  the  recommended 
decision.  Although  this  specific  issue 
was  outside  the  scope  of  the  reopened 
hearing  notice,  two  witnesses  at  the 
reopened  hearing  session  testified 
against  inclusion  of  a  somatic  cell 
adjustment  in  addition  to  filing 
exceptions  to  the  recommended 
decision  and  briefs  after  the  reopened 
hearing. 

Each  of  these  four  parties  opposed  the 
recommended  application  of  an  SCC 
adjustment  on  milk  used  in  Class  I. 
Support  for  the  SCC  adjustment  on 
Class  I  milk  was  stated  in  MMPA's  post- 
hearing  brief.  Following  is  a  summary  of 
the  initial  hearing  somatic  cell 
testimony,  exceptions  to  the  original 
recommended  decision,  reopened 
hearing  testimony,  briefs  filed  after  the 
reopened  hearing,  and  exceptions  to  the 
revised  recommended  decision.  Most  of 
the  exceptions,  reopened  hearing 
testimony,  and  briefs  reiterated  what 
was  presented  during  the  initial  hearing 
and  in  post-hearing  briefs.  Unless 
specified,  the  following  evidence  was 
given  at  the  initial  hearing. 


The  director  of  milk  sales  for  MMPA 
stated  that  the  functional  value  of 
protein  in  the  production  of 
manufactured  dairy  productis  and  its 
role  in  providing  wholesome  flavor  and 
nutritional  value  in  fluid  milk  products 
is  affected  by  the  SCC  level  of  the  raw 
milk  supply.  Therefore,  the  witness 
asserted,  elevated  SCC  levels  and  raw 
bacteria  counts  diminish  the  functional 
value  of  all  milk.  According  to  the 
witness,  the  damage  is  irreversible  and 
caimot  be  restored  by  a'mechanical 
process  at  a  dairy  plant. 

The  MMPA  witness  testified  that  high 
SCC  levels  are  accompanied  by  an 
increase  in  the  amount  of  undesirable 
enzymes  in  milk  as  well  as  an  increased 
susceptibility  of  the  fat  component  to 
attack  by  these  enzymes.  The  witness 
explained  that  the  undesirable  enzymes 
attack  the  fat  in  milk  and  release  free 
fatty  acids.  The  witness  stressed  that 
even  at  very  low  concentrations,  fi«e 
fatty  acids  are  responsible  for  producing 
off-flavors  in  any  dairy  product  that 
contains  milkfat.  The  K^/fPA  witness 
noted  that  research  has  shown  that  the 
free  fatty  acid  content  of  raw  milk  with 
high  SCCs  is  higher  than  that  of  raw 
milk  with  low  SCCs.  The  witness  also 
pointed  out  that  the  enzymes  are  able  to 
survive  normal  pasteurization  and 
continue  the  process  of  deterioration  of 
the  flavor  of  finished  fluid  products, 
thus  reducing  shelf  life.  Therefore,  he 
testified,  protein  payments  to  producers 
should  reflect  the  influence  of  somatic 
cells  on  the  quality  of  all  milk. 

The  director  of  member  services  and 
quality  control  for  MMPA  testified  that 
mastitis,  an  inflammation  of  the 
mammary  gland,  is  a  reaction  to  a  cow's 
immune  system  fighting  off  invading 
bacteria.  The  witness  explained  that 
white  blood  cells  and  epithelial  cells 
known  as  somatic  cells  are  secreted 
during  the  process  to  destroy  the 
invading  bacteria.  The  witness  stated 
that  the  level  of  somatic  cells  indicates, 
and  is  proportionate  to,  the  idfection 
level  of  a  cow's  udder. 

Another  witness  testified  for  MMPA 
that  somatic  cells  seem  to  have  an 
impact  on  milk  quality  through  their 
ability  to  cause  changes  in  the 
enzymatic  characteristics  of  milk.  The 
witness  explained  that  the  enzymes 
generated  by  somatic  cells  degrade  the 
casein  and  change  its  functional 
attributes.  He  pointed  out  that  some 
changes  include  higher  losses  in  cheese 
yield,  differences  in  flavor 
characteristics,  and  changes  in  other 
functional  characteristics  that  may 
weaken  the  structure  of  curd  in  a  curd 
formation  when  making  a  product.  The 
witness  stated  that  high  SCCs  in  milk 
cause  an  increased  rate  of  rancid  off- 
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flavors,  which  produce  a  flavor  that 
would  be  noticeable  to  a  consumer.  The 
witness  explained  that  fi^e  fatty  acids 
are  one  component  that  determines  the 
shelf  life  of  a  fluid  product  and 
correlates  to  rancid  off-flavors. 

MMPA's  witness  went  on  to  say  that 
the  enzyme  which  causes  the  damage  is 
always  present  in  an  inactive  form  in 
milk.  The  active  form  of  the  enzyme, 
once  it  is  produced  in  milk,  is  heat- 
stable  and  therefore  unaffected  by 
pasteurization  or  ultra-high  temperature 
processing.  The  witness  explained  that 
most  of  the  damage  to  protein  occurs 
while  milk  is  in  the  udder  of  the  cow. 
However,  if  milk  is  cooled  quickly  and 
held  at  refrigeration  temperature,  further 
damage  is  minimized.  The  witness 
explained  that  producers  can  reduce  the 
average  somatic  cell  count  of  their  milk 
through  better  management  and  proper 
adjustment  and  maintenance  of  milking 
equipment. 

The  MMPA  quality  control  employee 
stated  that  SCC  standards  were  adopted 
as  a  measure  of  milk  quality  and  are 
included  in  the  Pasteurized  Milk 
Ordinance  (PMO)  because  of  the 
recognition  of  their  public  health 
significance  in  the  milk  supply.  The 
witness  explained  that  the  condition  of 
mastitis  and  the  subsequent  increase  of 
somatic  cell  levels  decrease  the  quality 
of  milk  by  reducing  the  levels  of 
butterfat,  lactose,  total  casein  and  total 
solids  in  milk  and  increasing  whey 
protein,  chloride,  and  sodium  levels. 

The  MMPA  witness  noted  that  SCCs 
have  been  included  as  a  criterion  within 
quality  premium  programs  throughout 
the  United  States,  including  Michigan, 
for  several  years.  The  witness  testified 
that  all  milk  marketing  cooperatives  in 
Michigan  use  the  Optical  Somatic  Cell 
Count  (OSCC),  an  electronic  method,  for 
measuring  levels  of  somatic  cells. 
According  to  the  witness,  the  OSCC 
method  is  the  most  accurate  method 
available  for  testing  somatic  cells  and  is 
a  method  approved  by  the  Association 
of  Official  Analytical  Chemists  (AOAC). 
Another  MMPA  witness  stated  that 
instruments  are  available  and  currently 
are  being  used  to  test  a  large  number  of 
samples  on  a  reliable  basis  for  both 
protein  and  somatic  cell  count. 

The  MMPA  witness  noted  that  the 
SCC  standards  under  the  PMO  would  be 
lowered  from  1,000,000  to  750,000  on 
July  1, 1993.  The  witness  pointed  out 
that  under  the  PMO,  all  Grade  A 
producers  are  required  to  be  tested  a 
minimum  of  four  times  in  six  months 
for  somatic  cells.  He  explained  that 
most  producers  whose  milk  is  pooled 
under  Federal  Order  40  have  been  tested 
five  times  a  month  for  the  past  several 
months,  with  test  results  reported  to  the 


producers.  The  witness  stated  that 
MMPA's  average  SCC  for  1992  was 
308,000,  according  to  record  data. 
However,  he  stated,  this  average  is 
based  upon  one  SCC  test  per  farm  per 
month.  The  witness  explained  that  in 
comparing  data  collected  for  the  past  six 
months,  one  test  per  month  versus  five 
tests  per  month,  the  cooperative's 
average  SCC  could  increase  by  as  much 
as  50,000.  Another  MMPA 
representative  testified  that  the 
proposed  neutral  zone  had  been 
reduced  from  the  initial  proposal  to 
between  300,000  and  450,000  to  better 
reflect  current  data  with  regard  to 
average  SCCs  in  Order  40. 

According  to  an  MMPA  witness,  an 
adequate  nimiber  of  times  per  month  to 
test  a  herd  for  SCC  would  be  the  number 
of  times  currently  used  for  butterfat, 
four  or  five  times.  The  witness  stated 
that  the  functional  value  of  milk 
changes  as  soon  as  the  SCC  exceeds 
about  100,000.  He  stated  that  one  of  his 
research  studies,  which  was  conducted 
under  ideal  conditions,  indicated  that  as 
SCCs  change  from  zero  to  1,300,000, 
cheese  yields  decline  an  additional  two 
to  three  percent.  The  witness  also  stated 
that  there  is  a  maximum  yield  loss  of 
about  two  percent  when  SCCs  change 
from  100,000  to  750,000. 

MMPA  supported  the  SCC  adjustment 
on  all  milk  in  a  brief  filed  after  the 
reopened  hearing.  The  brief  asserted 
that  the  recommended  decision 
recognizes  the  impact  that  SCC  levels 
have  on  the  functional  value  of  milk  for 
both  fluid  and  manufacturing 
processors.  The  brief  noted  that  the 
difference  in  the  Class  I  differentials 
between  the  Ohio  and  Indiana  orders 
greatly  exceed  the  four  to  six  cents  per 
hundredweight  identified  as  the 
potential  effect  on  a  Class  I  handler's 
price  resulting  from  the  somatic  cell 
adjustment. 

"The  regional  dairy  director  for 
National  Farmers  Oirganization  (NFO) 
testified  in  opposition  to  the  inclusion 
of  a  somatic  cell  adjustment.  The 
witness  stated  that  uniformity  in  the 
pricing  provisions  of  Orders  40,  33,  36, 
and  49  is  of  overriding  importance  and 
urged  the  Secretary  to  adopt  the  same 
MCP  programs  for  all  orders.  The 
witness  argued  that  because  of  the 
degree  of  overlap  in  milksheds  and  sales 
between  these  orders,  differences  in 
order  provisions  will  cause  confusion 
and  disorderly  marketing  conditions. 

The  NFO  witness  observed  that  SCC 
is  only  one  of  several  factors  in  NFO's 
and  other  quality  programs.  The  witness 
stated  that  the  incorporation  of  an  SCC 
adjustment  would  destroy  the  flexibility 
of  voluntary  quality  programs.  The  NFO 
witness  stated  that  adoption  of  an  SCC 


adjustment  would  overstate  the 
importance  of  SCC  among  other  factors 
used  in  determining  milk  quality  and 
elevate  SCCs  to  a  disproportionate  role 
in  determining  the  value  of  milk.  He 
argued  that  this  disproportionate 
emphasis  on  SCCs  is  exacerbated  by  the 
inherent  vagaries  of  testing  for  SCCs. 

The  NFO  representative  stated  that 
somatic  cell  count  is  one  of  the  more 
volatile  variables  in  the  measurement  of 
milk  quality  and  can  vary  significantly 
within  the  same  herd.  The  witness 
noted  that  a  MMPA  witness  testified  at 
the  multiple  component  pricing  hearing 
for  Orders  33,  36,  and  49  that  tests  for 
SCC  are  much  less  precise  than  tests  for 
butterfat  or  protein.  The  NFO  witness 
explained  that  the  variations  in  SCC 
tests  within  a  herd  during  a  month  are 
much  greater  than  for  butterfat  or 
protein. 

A  Kraft  witness  stated  at  the  initial 
hearing  that  Kraft  supports  the  inclusion 
of  somatic  cell  adjustments  in  any 
component  pricing  plan.  The  witness 
noted  that  testimony  and  evidence  in 
previous  hearings,  as  well  as  in  this 
hearing,  reveal  that  there  is  a  reduction 
in  cheese  yield  as  somatic  cell  levels 
increase,  thus  lowering  the  value  of 
protein  in  milk. 

During  the  initial  hearing,  the  witness 
for  Country  Fresh,  a  fluid  milk  and 
Class  n  processor  in  Order  40, 
supported  an  SCC  adjustment  on  all 
classes  of  milk,  but  reconunended  that 
the  size  of  the  proposed  adjustment  be 
reduced  substantially.  Under  his 
recommended  changes  to  the  proposal, 
the  witness  stated  that  based  on  the 
peak  cheese  prices  during  1992,  the 
maximum  plus  and  minus  somatic  cell 
adjustments  would  have  been  15  cents 
a  hundredweight.  He  argued  that 
combined,  this  would  create  a  range  of 
about  30  cents,  as  the  most  the  market 
can  bear  without  creating  a  disincentive 
against  receiving  high-quality  milk. 

The  witness  noted  that  effective  July 
1, 1993,  the  cap  on  the  SCC  for  Grade 
A  milk  will  be  750,000.  The  witness  and 
Country  Fresh's  brief  argued  that  the 
proposed  neutral  zone  of  300,001  to 
500,000  and  MMPA's  modified 
proposed  neutral  zone  of  300,001  to 
450,000  are  too  high.  The  witness 
testified  that  the  average  somatic  cell 
count  in  the  Southern  Michigan 
marketing  area  is  approximately 
340,000,  according  to  the  market's 
largest  cooperative.  Therefore,  the 
witness  suggested  that  the  appropriate 
neutral  zone  be  300,000  to  399,999  and 
the  highest  bracket  700,000  and  up. 

The  witness  continued  by  stating  that 
if  the  somatic  cell  program  is  modified 
as  suggested.  Country  Fresh  could 
support  its  inclusion  in  the  Southern 
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Michigan  order.  He  testified  that 
Country  Fresh  urges  that  the  somatic 
cell  program  be  tried  in  a  moderate 
rather  than  a  radical  manner.  Otherwise, 
the  witness  claimed,  chaotic  marketing 
conditions  could  be  created  which 
would  result  in  a  new  hearing  being 
held  in  the  not-too-distant  hiture  to 
amend  the  order.  Coimtry  Fresh's  brief 
huther  noted  testimony  of  MMPA, 
Leprino,  and  NFO  which  asserted  that 
there  are  other  factors  involved  in  high 
quality  milk  besides  SCC. 

In  an  exception  to  the  recommended 
decision,  in  testimony  during  the 
reopened  hearing,  and  in  a  post-hearing 
brief,  Cx)untry  Fresh  changed  its 
position  and  expressed  opposition  to  an 
SCC  adjustment  to  milk  used  in  Class  L 
During  the  reopened  hearing  and  in  a 
post-hearing  brief.  Country  Fresh 
proposed  to  modify  the  recommended 
Soiithem  Michigan  somatic  cell 
adjustment  to  be  similar  to  the  SCC 
adjustment  on  Class  D,  IH,  and  producer 
milk  adopted  in  the  Ohio  Valley, 
Eastern  Ohio-Western  Pennsylvania, 
and  bidiana  marketing  orders.  Country 
Fresh's  brief  filed  after  the  reopened 
hearing  stated  that  the  handler  currently 
does  not  adjust  for  SCC  on  the  milk  it 
purchases. 

The  Coimtry  Fresh  witness  testified 
that  uniformity  of  pricing  provisions 
across  Federal  orders  is  important 
because  a  substantial  overlap  in  Class  I 
sales  and  raw  milk  procurement  exists 
between  Indiana,  Ohio,  and  Michigan. 
The  witness  stated  that  the  SCC 
adjustment  on  Class  I  milk  in  the 
recommended  decision  does  not  apply 
in  either  the  Indiana  or  the  Ohio  Valley 
Federal  orders. 

Country  Fresh's  brief  asserted  that 
implementing  an  SCC  adjustment  on 
Class  I  milk  in  Southern  Michigan  but 
not  the  surroimding  areas  would  change 
the  Class  I  price  relationship  between 
these  orders.  The  brief  stated  that 
disruptive  and  inequitable  marketing 
conditions  would  result  for  handlers 
regulated  under  the  Southern  Michigan 
order  relative  to  handlers  regulated 
under  orders  in  which  no  SCC 
adjustment  is  made.  The  brief 
contended  that  evidence  presented  at 
either  the  initial  or  reopened  hearing 
did  not  justify  an  increase  in  the  cost  of 
Class  I  milk  in  Southern  Michigan 
relative  to  neighboring  orders. 

The  Country  Fresh  witness  estimated 
that  on  a  total  milk  supply  basis,  the 
SCC  adjustment  for  each  Class  I  handler 
could  potentially  affect  the  Class  I  price 
from  four  to  six  cents  per 
hundredweight.  The  witness  stated  that 
the  impact  of  SCC  has  not  been  this 
great  in  the  Indiana  Federal  order, 
where  the  adjustment  is  not  based  on 


the  total  milk  supply  as  was 
recommended  in  Southern  Michigan. 

Country  Fresh's  exception  and  brief 
agreed  that  lower  SCC  levels  have  some 
value  to  fluid  milk  processors.  However, 
both  the  exception  and  brief  argued  that 
no  difference  exists  whether  milk  is 
processed  in  Michigan  or  in  Indiana, 
thus  no  distinction  should  be  made 
between  these  markets  based  on  SCC 
pricing.  In  addition,  the  witness  stated 
that  it  is  not  possible  to  relate  somatic 
cell  levels  to  a  value  on  Class  I  milk  or 
to  the  specific  value  adjustments 
recommended  in  the  decision. 

Witnesses  for,  and  briefe  and 
exceptions  filed  by,  the  Kroger 
Company  (Kroger),  Dean  Foods,  and  the 
Milk  Industry  Foundation  (MIF) 
opposed  the  inclusion  of  somatic  cell 
counts  as  part  of  the  pricing  structiu«  as 
it  would  relate  to  Class  I  fluid  handlers. 
Kroger  operates  a  pool  distributing  plant 
regulated  under  Girder  40.  Dean  Foods 
has  been  marketing  milk  in  the 
Southern  Michigan  market  for  over  30 
years  and  operates  a  bottling  plant 
known  as  Liberty  Dairy  in  Evert, 
Michigan.  MIF  is  a  national  trade 
association  with  215  member  companies 
located  in  all  50  states  that  process 
nearly  80  percent  of  all  fluid  milk 
products  nationwide. 

The  division  manager  of  milk 
procm^ment  for  Kroger  argued  that 
there  is  no  economic  justification  to 
include  a  somatic  cell  adjustment  on 
Class  I  sales  or  any  Class  n  and  m 
products  such  as  raw  fluid  milk 
inventory,  half  and  half,  eggnog,  Class 
in  shrinkage,  and  sales  of  surplus 
cream.  According  to  the  witness,  the 
price  or  product  yields  of  these  items 
are  not  influenced  by  the  amount  of 
protein  in  the  raw  milk  used  in  their 
manufacture.  Additionally,  the  witness 
argued,  adoption  of  the  MMPA  proposal 
would  make  it  impossible  for  processors 
to  recover  the  cost  of  these  products  and 
would  create  inequitable  and 
imcompetitive  ClassII  and  Class  III 
market  conditions  for  Order  40 
processors  compared  to  their 
competitors  regulated  under  other 
orders. 

The  Kroger  representative  continued 
by  stating  that  Kroger  is  not  opposed  to 
a  proposal  which  introduces  multiple 
component  pricing  with  protein  pricing 
and  a  somatic  cell  adjustment  for  milk 
processed  in  Class  11  and  III  used-to- 
produce  products.  The  witness  stated 
that  if  the  MMPA  proposal  is  modified 
accordingly  the  MCP  plan  combined 
with  a  somatic  cell  count  adjustment 
would  have  a  potential  benefit  to 
producers  and  processors.  Kroger's 
opposition  to  an  SCC  adjustment  on 


Class  I  milk  was  reiterated  in  an 
exception  to  the  recommended  decision. 

The  Kroger  witness  and  MIF's  brief 
argued  that  adoption  of  an  SCC 
adjustment  on  milk  used  in  Class  I 
would  result  in  disruptive  and 
inequitable  marketing  conditions  for 
Order  40  handlers  versus  their 
comp^tors  in  other  markets  where  the 
provision  does  not  exist.  The  Kroger 
witness  and  MIF  noted  that  a  somatic 
cell  coimt  adjustment  would  eliminate 
the  advance  knowledge  fluid  milk 
processors  cinrently  have  of  the  Class  I 
price  and  force  handlers  to  estimate  the 
value  of  somatic  cells  for  the  current 
month's  price.  The  Kroger 
representative  claimed  that  the  proposal 
would  influence  the  value  of  Class  I 
milk  based  on  the  SCC  level  in  raw 
milk. 

MIF  expressed  concern  that  milk 
processors  would  incur  increased  costs 
from  milk  with  low  SCCs  that  they 
would  be  imable  to  recover  from 
product  sales  because  consumers  are 
imable  to  differentiate  between  low  and 
high  SCC  milk.  MIF's  exception  also 
contended  that  increased  costs  from 
both  procuring  low  SCC  milk  and  more 
fi«qiient  product  testing  would  lead  to 
higher  retail  prices  for  milk  and  a 
decrease  in  fluid  milk  sales.  Exceptions 
to  the  recommended  decision, 
testimony  during  the  reopened  hearing, 
and  post-hearing  briefs  filed  by  MIF 
reiterated  these  arguments  opposing  an 
SCC  adjustment  on  Class  I  milk. 

According  to  MIF's  brief,  there  is  no 
quantifiable  scientific  evidence  that  the 
level  of  somatic  cells  results  in  any 
appreciable  difference  in  the  attributes 
of  fluid  milk,  particularly  attributes 
which  would  be  discemable  by 
consumers.  MIF  described  the  testimony 
of  MMPA  as  failing  to  make  an  absolute 
statement  regarding  quantifiable 
economic  benefits  to  fliud  milk  use 
resulting  from  lower  somatic  cell 
counts.  MIF  stressed  that  there  is  no 
need  to  pay  a  premium  for  reduced 
SCCs  when  the  permissible  count  is 
being  reduced  by  regulations.  In  briefs, 
MIF  and  NFO  questioned  whether  it  is 
appropriate  for  the  Federal  order  system 
to  adopt  a  policy  and  administer 
practices  which  allocate  economic 
advantages  and  disadvantages  among 
certain  segments  of  the  dairy  industry. 

The  witness  for  Dean  Foods  stated 
that  there  is  no  scientific  evidence 
which  shows  that  handlers  or 
consumers  benefit  from  lower  somatic 
cell  counts  and  that  the  inclusion  of 
SCC  adjustments  in  the  pricing  structure 
of  producer  milk  within  the  Federal 
order  system  would  ultimately  be  borne 
by  the  consumer.  However,  the  witness 
stated.  Dean  Foods  supports  the 
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inclusion  of  SCC  premiums  in  Class  II 
or  Class  in  producer  milk  where  there 
is  evidence  of  improved  yields  due  to 
reduced  levels  of  somatic  cells. 

Dean  Foods'  exception  to  the  original 
recommended  decision  reiterated 
arguments  made  by  Country  Fresh  and 
MIF.  Additionally,  Dean  Foods' 
exception  noted  that  a  six  cent  per 
hundredweight  adjustment  in  the  Class 
I  price  would  equal  0.005  cents  per 
gallon  and  would  amount  to  additional 
costs  between  $180,000  and  $200,000 
per  year  for  the  Liberty  Dairy  bottling 
plant.  The  exception  stated  that  the 
plant,  at  which  85  to  90  percent  of 
receipts  are  used  in  Class  I,  currently 
has  a  premium  program  which  includes 
an  SCC  adjustment  as  one  of  the  factors 
in  pricing  milk.  Dean  Foods  noted, 
however,  that  SCC  alone  is  not 
considered  to  be  a  quality  enhancer  for 
Class  I  products. 

The  Leprino  panel  that  testified  in  the 
original  hearing  stated  that  Leprino 
supports  the  inclusion  of  SCC 
adjustments  to  value  protein  properly  as 
long  as  other  basic  milk  quality  criteria 
are  achieved,  notably  low 
psychrotrophic  bacteria  count  and  low 
raw  bacteria  count.  Additionally,  the 
panel  also  testified  that  Leprino  opposes 
quality  adjustments  for  Class  I  milk 
unless  it  can  be  clearly  demonstrated 
that  there  is  a  discemable  benefit  to  the 
Class  I  handler.  The  panel 
recommended  that  yield  factors  used  to 
value  somatic  cell  counts  should  be 
conservative,  given  the  conflicting 
scientific  evidence,  and  should  be 
uniform  across  Federal  orders. 

According  to  testimony  at  the  original 
hearing  by  the  Leprino  production 
manager,  Leprino  participates  in  milk 
quality  programs  based  on  several 
parameters,  providing  incentives  for 
producers  with  high-quality  milk  and 
disincentives  for  inferior-quality  milk. 
The  witness  noted  that  in  the  MCP 
hearing  for  Orders  33,  36,  and  49,  three 
studies  were  introduced  into  evidence 
and  referenced  in  the  recommended 
decision  to  justify  adjusting  the  protein 
payment  by  SCCs.  However,  the  witness 
argued  that  each  study  shows  different 
yield  impacts  at  different  SCC  levels  in 
raw  milk.  The  witness  also  noted  a 
study  which  indicates  that  SCCs  may 
affect  yields,  but  day-to-day  changes  in 
milk  composition  obscure  the  effect. 
The  witness  pointed  out  that  a  study  by 
one  of  the  MMPA  witnesses  states  that 
payment  for  milk  quality  should  not  rest 
solely  on  somatic  cell  counts. 

The  Leprino  witness  testified  that 
scientific  evidence  indicates  that  the 
greatest  yield  benefits  are  at  a  level  of 
100,000  to  200.000  and  greatest  yield 
losses  are  above  500,000.  The  witness 


noted  that  the  SCC  limit  under  the  PMO 
soon  will  be  adjusted  to  750,000.  He 
stated  that  Leprino's  proposal  offers  an 
adjustment  of  plus  20  cents  to  minus  20 
cents  for  legal  Grade  A  milk  and 
includes  a  prerequisite  of  other  milk 
quality  conditions  that  can  affect  cheese 
yield.  The  witness  recommended  that 
USDA  use  a  conservative  approach 
given  the  Department's  limited 
experience  with  mandated  milk  quality 
criteria  for  payment  purposes.  The 
witness  urged  that  the  adjustments  be 
uniform  between  all  Federal  orders  to 
ensure  orderly  marketing. 

The  Leprino  quality  assurance 
director  testified  that  the  two  methods 
for  testing  for  the  level  of  SCC  are  direct 
microscopic  cell  count  (DMSCC)  and 
optical  somatic  cell  count  (OSCC).  She 
stated  that  the  DMSCC  is  a  tedious 
method  which  takes  extensive  training 
and  precision  to  perform  and  is  used  to 
calibrate  electronic  methods.  She 
estimated  that  equipment  for  performing 
SCC  tests  by  the  DMSCC  method  costs 
about  $4,000.  According  to  the  witness, 
the  OSCC  methods  are  easily  performed, 
generally  more  precise,  and  are  less 
labor  intensive  than  the  DMSCC.  The 
witness  stated  that  the  unit  cost  for 
equipment  is  between  $40,000  and 
$100,000  and,  when  combined  with 
infra-red  component  testing  systems, 
could  range  from  $150,000  to  $200,000. 

The  Leprino  quality  witness 
expressed  opposition  to  the  proposed 
order  amendment  which  would  allow 
no  adjustment  to  a  producer's  protein 
price  if  an  average  SCC  was  not 
available  for  the  month.  The  witness 
claimed  that  processors  would  not  be 
able  to  reduce  payments  on  high  SCC 
milk  if  testing  is  not  mandated. 
Therefore,  the  witness  urged  that  testing 
be  conducted  no  less  than  five  times  per 
month  with  at  least  one  test  per  week. 
Furthermore,  the  witness  recommended 
that  if  no  tests  are  available,  the  handler 
should  assume  the  milk  falls  in  the 
highest  adjustment  category  of  750,000 
SCC  per  milliliter. 

The  quality  witness  for  Leprino 
testified  that  in  addition  to  SCC,  raw 
bacterial  count  (SPC)  and 
psychrotrophic  bacteria  also  have  a 
direct  influence  on  milk  quality  and 
hence  its  value  to  a  processor.  The 
witness  stated  that  SPC  gives  an 
indication  of  sanitary  practices  around 
milking,  and  the  transfer  and  storage  of 
milk.  The  witness  claimed  that  SPC  has 
been  recognized  and  widely  used  as  a 
basis  for  valuing  milk.  She  added  that 
psychrotrophic  bacteria  are  those 
bacteria  capable  of  appreciable  growth 
under  commercial  refrigeration, 
regardless  of  the  optimal  growth 
temperature  of  the  organisms. 


According  to  the  witness,  such  bacteria 
degrade  protein  and  fats,  causing  off- 
flavors,  odors,  slime  formation,  and 
reduction  in  cheese  yields. 

Leprino's  exception  to  the 
recommended  decision  stated  that  the 
adoption  of  one  quality  attribute  (SCC) 
as  a  requirement  for  milk  payment 
purposes  without  consideration  of  the 
other  raw  milk  quality  attributes 
opposes  all  the  market  practices 
currently  operating  in  the  Southern 
Michigan  order.  The  exception  urged 
that  if  milk  quality  is  to  be  regulated 
under  the  order,  the  adopted  model 
should  be  similar  to  those  currently 
used  by  almost  all  of  the  handlers.  The 
exception  asserted  that  this  program' 
would  include  multiple  minimimi  raw 
milk  quaUty  attributes  such  as  raw 
bacteria  counts  and  psychrotrophic 
bacteria  counts. 

In  a  brief  filed  after  the  reopened 
hearing,  NCI  contended  that  a  specific 
schedule  of  SCC  adjustments,  such  as 
was  included  in  the  recommended 
decision,  should  not  be  included  as  part 
of  the  order.  The  brief  suggested  that  the 
order  provisions  should  include 
authority  for  handlers  to  submit 
individual  plans  for  market 
administrator  approval  to  pay  premiums 
or  make  deductions  based  on  SCC  as 
long  as  the  total  payment  to  all 
producers  reflects  the  monthly 
minimum  pay  price  under  the  order. 
The  brief  contended  that  this  system 
would  permit  individual  handlers  the 
option  to  use  adjustments  that  reflect 
the  effect  of  low  oriiigh  SCC  milk  on 
manufactured  product  production 
without  requiring  a  rigid  schedule  of 
order-specified  adjustments  in  milk 
costs  based  on  various  levels  of  SCC. 

Although  there  was  little  opposition 
to  the  incorporation  of  some  form  of 
somatic  cell  adjustment,  a  number  of 
exceptions  were  filed  in  response  to  the 
revised  recommended  decision  on  this 
issue.  The  exceptions  focused  primarily 
on  the  effect  the  proposed  somatic  cell 
adjustment  would  have  on  fluid  milk 
handlers.  None  of  the  comments  filed  in 
response  to  the  revised  recommended 
decision  supported  a  somatic  cell 
adjustment  on  Class  I  milk. 

Dean  Foods,  NCI,  Prairie  Farms  Dairy, 
Inc.,  and  Kroger  each  opposed  including 
any  somatic  cell  adjustment  within  the 
Federal  milk  order  program.  Dean  Foods 
contended  that  the  quality  of  milk  and 
milk  products  has  been  and  should 
continue  to  be  tested  and  enforced  by 
other  agencies  through  the  PMO. 
However,  Dean  Foods  did  not  oppose  an 
adjustment  on  Class  III  milk,  stating  that 
if  any  segment  of  the  dairy  industry  is 
able  to  promote  a  component  in  milk  or 
enhance  quality  that  will  increase 
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profitability,  that  component  or  quality 
factor  should  be  included  in  Federal 
milk  orders. 

Thirty  of  the  31  exceptions  received 
to  the  revised  recommended  decision 
commented  on  the  proposed  somatic 
cell  adjustment  to  protein  prices  paid  to 
producers  for  all  classes  of  milk.  Six  of 
the  exceptors  had  participated  in  either 
or  both  of  the  hearings  in  this 
proceeding:  Country  Fresh  and  Parmalat 
(joint  brief),  Dean  Foods,  Kroger, 
Leprino,  MIF,  and  NQ.  Of  the  other  24 
exceptions  received,  only  one  handler  is 
located  physically  in  the  Southern 
Michigan  marketing  area.  Most 
exceptions  primarily  addressed  the 
issue  of  a  proposed  somatic  cell 
adjustment  on  Class  I  milk. 

Most  exceptions  regarding  a  somatic 
cell  adjustment  repeated  opposition  to  a 
sorhatic  cell  adjustment  on  Class  I  milk 
as  set  forth  by  MIF  in  testimony,  post- 
hearing  brief,  and  exceptions  to  the 
revised  recommended  decision.  The 
exceptors  all  gave  the  same  six  reasons 
for  their  opposition:  1)  there  was  not 
enough  scientific  evidence  at  the 
hearing  to  support  a  somatic  cell 
adjustment  on  Class  I  milk,  2)  somatic 
cells  are  not  the  only  quality  factors  that 
should  be  included,  3)  a  somatic  cell 
adjustment  on  Class  I  milk  would  cause 
disruptive  and  inequitable  marketing 
conditions  for  fluid  handlers,  both 
between  and  within  marketing  areas,  4) 
fluid  handlers  cannot  recover  the  added 
cost  of  the  somatic  cell  adjustment  from 
the  market  place,  5)  a  somatic  cell 
adjustment  would  eliminate  advance 
Class  I  pricing,  and  6)  Federal  orders 
should  not  be  involved  in  quality  issues. 

Dean  Foods'  exception  contended  that 
placing  a  somatic  cell  adjustment  on 
Class  I  milk  does  not  conform  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937  because  the  price  will  not  be 
"uniform  as  to  all  handlers."  Dean 
Foods  claimed  that  including  a  somatic 
cell  adjustment  on  all  classes  of  milk 
would  add  to  the  profitability  of 
manufacturing  handlers  but  result  in  a 
loss  of  profitability  to  fluid  milk 
handlers.  This  would  occur,  according 
to  the  exception,  because  while  both 
types  of  handlers  would  be  charged 
more  for  low  SCC  milk,  the 
manufacturing  handlers  would  be  able 
to  recover  the  cost  (through  increased 
yields)  while  the  fluid  milk  handlers 
would  not. 

Regarding  arguments  that  the  advance 
nature  of  Class  I  price  announcements 
would  be  eliminated.  Dean  Foods' 
exception  disputed  the  revised 
recommended  decision's  comment  that 
any  change  would  be  expected  to  be 
minimal.  Dean  Foods  contended  that 


any  change  that  is  imknown  is  not 
"minimal"  when  bidding  for  contracts. 

Dean  Foods'  exception  also  contended 
that  basing  the  somatic  cell  adjustment 
formula  on  cheese  yields  proves  that 
fluid  milk  does  not  gain  a  quantifiable 
economic  benefit  from  milk  with  low 
somatic  cells. 

Country  Fresh  and  Parmalat's  joint 
exception  noted  that  under  the  revised 
recommended  decision,  the  somatic  cell 
adjustment  on  Class  I  milk  would 
benefit  producers  by  rewarding  lower 
herd  SCC.  The  brief  contended  that  the 
somatic  cell  adjustment  would  give 
Class  I  handlers  an  incentive  to  procure 
lower  quality,  thus  less  costly,  milk. 

Sani-Dairy  filed  an  exception  to  the 
somatic  cell  adjustment  included  in  the 
revised  recommended  decision.  This 
handler,  partially  regulated  under  the 
Eastern  Ohio-Western  Pennsylvania 
Federal  milk  order  (Order  36),  which 
adjusts  the  protein  price  for  the  somatic 
cell  count  in  Class  II  and  Class  IH  milk, 
claimed  that  the  somatic  cell  adjustment 
on  Class  n  milk  has  increased  Sani- 
Dairy's  costs.  The  exception  contended 
increased  costs  have  occurred  because 
1)  SCC  levels  in  milk  are  improving  due 
to  higher  milk  standards,  2)  the 
calculation  tables  for  Order  36  are  set  to 
higher  coimts  than  the  milkshed 
average,  and  3)  difficulty  exists  in 
recouping  extra  costs,  particularly  from 
cottage  cheese,  in  a  plant  with  mixed 
utilization  of  milk. 

In  addition  to  opposing  a  somatic  cell 
adjustment  on  Class  I  milk,  Anderson- 
Erickson  also  opposed  a  somatic  cell 
adjustment  on  specific  Class  II  products 
(dairy  desserts  and  ice  cream). 

A  somatic  cell  coimt  adjustment 
should  be  adopted  because  it  reflects  the 
value  of  the  level  of  somatic  cells 
contained  in  milk.  There  was  significant 
testimony  during  the  initial  hearing  that 
elevated  levels  of  somatic  cells  diminish 
the  functional  value  of  milk  in  all  uses. 
A  reduction  in  the  yield  of  cheese  and 
other  ciutl-based  manufactured 
products,  an  increased  rate  of  ofT- 
flavors.  and  a  reduction  in  the  shelf-life 
of  fluid  products  all  result  from  elevated 
levels  of  somatic  cells. 

The  recommended  decision  proposed 
that  the  adjustment  be  applied  to 
protein  prices  received  by  producers  for 
all  producer  milk,  regardless  of  the  class 
in  which  it  is  used.  Such  an  application 
would  have  avoided  including  the 
difference  between  the  handler  and 
producer  somatic  cell  adjustments  in 
the  computation  of  the  producer  price 
differential;  a  procedure  that,  during 
some  months,  could  result  in  a 
significant  adjustment  in  the  producer 
price  differential  per  hundredweight. 
The  recommended  application  also 


would  have  assured  that  all  handlers' 
obligations  would  reflect  the  quality  of 
the  milk  they  receive. 

Although  many  of  the  objections  to  a 
somatic  cell  adjustment  on  all  milk  are 
not  persuasive,  as  noted  in  the  revised 
recommended  decision,  this  decision 
has  been  changed  to  include  an 
adjustment  to  the  value  of  milk  based  on 
the  level  of  somatic  cells  contained  in 
all  producer  milk  and  in  Class  11  and 
Class  III.  As  a  result,  the  somatic  cell 
adjustment  will  be  included  in  the  pool 
computation,  so  handlers  will  have  to 
report  producer  somatic  cell  count 
information  for  all  producers  with  their 
reports  of  receipts  and  utifization. 

The  decision  to  omit  application  of  a 
somatic  cell  adjustment  on  milk  used  in 
Class  I  is  based  on  several  factors.  As 
observed  by  exceptors,  the  hearing 
record  contained  little  if  any  testimony 
or  evidence  to  quantify  the  economic 
effect  of  varying  somatic  cell  levels  on 
Class  I  milk,  although  there  was 
considerable  testimony  as  to  the  effect 
somatic  cells  have  on  shelf  life,  off 
flavors  and  rancidity  in  fluid  milk 
products.  Because  no  specific  data  about 
the  value  of  using  high-quality  milk  in 
fluid  products  was  presented  and 
opposition  to  the  application  of  a 
somatic  cell  adjustment  on  Class  I  milk 
was  so  strong,  the  somatic  cell 
adjustment  will  not  be  applied  to  milk 
used  in  Class  I  as  a  result  of  this 
proceeding. 

The  proponents'  proposed  neutral 
zone  of  300,000  to  450,000  has  been 
reduced  to  between  301,000  and 
400.000  to  better  reflect  the  market's 
average  somatic  cell  coimt  and  to 
correspond  more  closely  with  the 
multiple  component  pricing  plan 
adopted  for  Orders  33,  36  and  49. 
Although  increments  of  100,000  were 
proposed,  this  decision  breaks  down 
somatic  cell  adjustments  into 
increments  of  50,000.  Increments  of 
50,000  assure  producers  that  if  slight 
testing  inaccuracies  (which  may  be 
greater  in  the  case  of  somatic  cells  than 
for  butterfat  or  protein)  cause  their 
protein  price  to  be  adjusted  to  the  next 
level,  that  adjustment  will  not  represent 
the  entire  value  of  a  100,000  increment 
of  SCC. 

In  addition,  because  of  the  reduction 
in  the  maximum  permissible  SCC, 
750,000  and  over  vill  become  the 
maximum  increment  for  which  protein 
prices  will  be  adjusted  for  somatic  cell 
content.  It  is  possible  that  some  Grade 
A  producers  may  have  an  average  SCC 
of  750,000  or  more  for  a  month  without 
losing  Grade  A  status  because  of 
differences  between  the  market 
administrators  and  health  departments 
in  the  number  of  leucocyte  (somatic 
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cell)  tests  taken  in  a  given  period  of 
time.  In  cases  where  a  handler  has  not 
determined  a  monthly  average  SCC  for 
a  producer,  it  will  be  determined  by  the 
market  administrator. 

Because  the  value  of  milk  has  been 
showm  to  be  affected  by  the  level  of 
somatic  cells,  appropriate  adjustments 
must  be  determined  to  apply  to  the 
various  levels  of  somatic  cells.  These 
adjustments  will  be  used  to  adjust 
handlers'  values  of  protein  in  Classes  II 
and  in  and  the  protein  prices  paid  to 
iruiividual  producers.  The  somatic  cell 
adjustment  to  handlers'  value  of  milk 
will  be  computed  by  multiplying  the 
appropriate  constant  for  each  handler's 
weighted  average  somatic  cell  count  by 
the  monthly  average  40-pound  block 
cheese  price  at  the  National  Cheese 
Exchange  as  published  monthly  by  the 
Dairy  Division.  The  resulting  somatic 
cell  adjustment  applied  to  the  protein  in 
milk  used  in  Class  n  and  Class  III  will 
be  combined  with  plus  and  minus 
somatic  cell  adjustments  to  the  protein 
in  producer  milk.  Because  of  the 
necessity  of  pooling  the  somatic  cell 
adjustments  in  order  to  avoid  affecting 
the  Class  I  price  of  milk  to  handlers,  it 
will  be  necessary  for  the  somatic  cell 
information  for  all  producer  milk  to  be 
reported  with  handlers'  reports  of 
receipts  and  utilization. 

The  inclusion  of  this  somatic  cell 
adjustment  will  tend  to  effectuate  the 
declared  policy  of  the  Act  by 
encouraging  orderly  marketing  through 
the  standardization  of  the  basis  for 
payment  on  the  level  of  somatic  cells  in 
the  milk  and  the  standardization  and 
checking  of  the  testing  and  test 
procedures  used  for  determining  the 
somatic  cell  counts.  Even  though 
testimony  indicated  that  there  are  other 
quality  factors  that  are  important  in 
overall  milk  quality,  there  was  no 
determination  of  their  effect  on  milk 
quality  or  any  attempt  to  compute  a 
relevant  associated  value.  Therefore, 
somatic  cell  count  will  be  used  as  the 


quahty  adjustment  factor  in  this 
decision. 

The  somatic  cell  adjustment  to  be 
used  in  determining  protein  prices  paid 
to  producers  is  derived  from  the 
reduction  in  cheese  yield  as  the  somatic 
cell  level  goes  from  zero  to  1,000,000, 
converted  to  a  value  per  pound  of 
protein.  The  evidence  contained  in  the 
hearing  record  shows  that  there  is  a  one 
percent  reduction  in  cheese  yields  as 
somatic  cells  increase  to  100,000.  and 
cheese  yields  decline  an  additional  two 
to  three  percent  as  somatic  cells 
increase  from  100,000  to  1,000,000. 
There  is  also  a  maximum  yield  loss  of 
about  two  percent  as  SCCs  increase  from 

100.000  to  750.000.  This  decision 
reflects  the  proportional  change  in     ' 
cheese  yields  as  the  SCC  level  changes. 

The  constant  to  be  used  for 
calculating  somatic  cell  adjustments 
was  computed  by  dividing  the  change  in 
cheese  yields  attributable  to  changes  in 
somatic  cell  counts  by  a  representative 
protein  test  of  producer  milk  (3.2 
percent).  As  proposed,  the  adjustment  to 
the  producer  protein  price  for  somatic 
cell  content  would  be  computed  by 
multiplying  the  cheese  price  by  a  factor 
that  varies  with  the  somatic  cell  level 
and  dividing  the  result  by  the 
representative  protein  percent  used  in 
calculating  the  handler  protein  price. 

MMPA's  proposed  factors  varied  &x)m 
.20  for  a  somatic  cell  count  below 

100.001  to  -.20  for  a  somatic  cell  count 
above  750,000.  Leprino's  proposed 
factors  varied  from  .20  to  -.25,  and 
Country  Fresh  proposed  factors  varied 
from  .128  to  -.128.  This  decision 
includes  factors  that  vary  from  .25  to 
-.25  and  are  based  on  the  reduction  in 
cheese  yield  associated  with  varying 
somatic  cell  counts.  Although  .20  was    ^ 
the  maximum  positive  factor  proposed, 
.25  should  not  overcompensate 
producers  for  producing  the  highest 
quality  milk. 

The  factors  adopted  in  this  decision 
are  similar  to  the  ones  proposed,  with 


the  largest  difference  occurring  at  SCC 
levels  below  151,000  and  above 
500,000.  Record  testimony  reveals  that 
milk  containing  between  100,000  and 
200,000  SCC  yields  the  greatest  benefits 
and  milk  containing  more  than  500,000 
SCC  yields  the  greatest  losses  in  cheese 
production.  Evidence  also  reveals  that 
SCC  per  milliliter  of  milk  typically 
ranges  between  200,000  and  400.000. 
Therefore,  it  is  logical  to  assume  that  the 
majority  of  Order  40  producgrs'  SCCs 
will  fall  within  the  200,000  to  400,000 
range. 

As  shown  in  Table  1,  the  factors  to  be 
used  in  adjusting  handler  and  producer 
protein  prices  for  somatic  cell  content 
do  not  reflect  a  linear  relationship 
between  cheese  yields  and  somatic  cells 
because  the  relationship  between  these 
factors  is  not  linear.  Dividing  these 
factors  by  a  standard  protein  content  of 
3.2  yields  the  constants  shown  in  Table 
1  to  be  used  for  computing  the  somatic 
cell  adjustment.  Use  of  a  constant 
substantially  simplifies  the  computation 
of  the  somatic  cell  adjustment  without 
changing  the  corresponding  value.  This 
result  occurs  because  the  protein 
percentage  must  change  by  a 
considerable  amount  before  the 
adjustment  will  change.  Therefore,  the 
somatic  cell  adjustment  will  be 
calculated  by  multiplying  the  constant 
corresponding  to  each  somatic  cell 
count  interval  by  the  average  price  of 
40-pound  block  cheese  at  the  National 
Cheese  Exchange  as  reported  monthly 
by  the  Dairy  Division. 

As  an  example,  using  the  1993 
average  40-pound  NCE  block  cheese 
price  of  $1.2857  per  pound,  the 
adjustment  results  in  an  estimated  range 
of  20  cents  per  pound  of  protein  (or  64 
cents  per  hundredweight  of3.2  percent 
protein  milk).  The  range  of  the 
adjustment  is  fi^m  a  somatic  cell  count 
of  fewer  than  50,000  (plus  10  cents  per 
pound  of  protein)  to  a  somatic  cell 
count  of  750,000  or  above  (minus  10 
cents  per  pound  of  protein). 


Table  i.— Factors  and  Constants  To  Be  Used  in  Computing  the  Somatic  Cell  Adjustment 


Somatic  cell  counts 


1  to  50,000 

51.000  to  100,000  . 
101,000  to  150,000 
151 ,000  to  200,000 
201 ,000  to  250,000 
251 ,000  to  300,000 
301 ,000  to  350,000 
351 ,000  to  400,000 
401 ,000  to  450,000 
451 ,000  to  500,000 


Constants  for 

computing 

*xs 

the  somatic 

cell  adjust- 

ment 

.250 

.078125 

.200 

.062500 

.150 

.046875 

.100 

.031250 

.050 

.015625 

.025 

.0078125 

.000 

.0000000 

.000 

.0000000 

-.025 

-  .0078125 

-.050 

-.015625 
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Table  l  .—Factors  and  CoNSiAhJis  To  Be  Used  in  Computing  the  Somatic  Cell  Adjustment— Continued 

Constants  for 
computing 
the  somatic 
cell  adjust- 
ment 


Somatic  cell  counts 


501 ,000  to  550,000 
551 .000  to  600.000 
601 .000  to  650,000 
651 ,000  to  700,000 
701,000  to  750,000 
751 ,000  to  above  ... 


-  .0234375 
-.031250 
-.0390625 

-  .046875 
-.062500 
-.078125 


Monitoring  by  the  market 
administrator  of  somatic  cell  testing, 
which  already  clearly  affects  the 
payments  made  to  most  of  the  producers 
pooled  under  the  Southern  Michigan 
order,  will  assure  as  much  uniformity 
and  accuracy  as  possible  in  the  testing 
procedures.  Also,  because  over  50 
percent  of  the  milk  pooled  under  this 
order  is  used  in  Classes  II  and  m, 
apphcation  of  a  somatic  cell  adjustment 
to  that  proportion  of  the  milk  used  by 
handlers  will  doubtless  result  in  a 
favorable  effect  on  the  general  quality  of 
the  milk  in  the  marketing  area. 

The  hearing  evidence  mdicates  that 
low  sec  levels  contribute  to  both 
increased  yields  of  manufactured 
products  and  quality  characteristics 
(taste  and  keeping)  for  milk  and  dairy 
products.  In  terms  of  yield,  the 
economic  benefits  from  low  SCC  levels 
are  more  tangible  and  measurable  to 
manufacturing  handlers  than  to  fluid 
milk  handlers.  Placing  a  somatic  cell 
adjustment  on  Class  II  and  Class  III  milk 
is  reasonable  because  milk  quality  will 
be  reflected  in  product  yields  and 
manufacturing  handlers  will  be  better 
able  to  recover  their  costs  than  would 
fluid  milk  handlers. 

The  PMO  states,  "Regulatory 
requirements  have  a  fundamental 
purpose,  protection  of  public  health, 
and  are  not  intended  to  and  do  not 
address  microbiologic  issues  that  relate 
to  economic  factors  and  consumer 
preference  or  acceptance  of  products 
such  as  cheese."  The  intent  of  placing 
an  adjustment  for  somatic  cell  count 
under  Federal  milk  order  provisions  is 
not  to  set  standards  for  milk.  Instead  the 
intent  is  to  recognize  that  the  quality  of 
milk,  as  measured  by  the  SCC,  is  a  factor 
in  improving  yields  of  cheese  and  other 
manufact\u«d  products  and  therefore  is 
an  indication  of  the  economic  value  of 
the  milk. 

It  should  be  remembered  that  as  milk 
bom  farms  is  commingled,  the  SCC  of 
the  entire  load  will  tend  toward  the 
average  for  the  market.  Over  the  course 
of  a  month,  it  is  unlikely  that  the 
average  producer  milk  receipts  will  vary 


more  than  100,000  SCCs  from  the 
average  for  the  market,  even  for 
handlers  who  make  a  concerted  effort  to 
attract  a  high-quality  milk  supply.  The 
primary  impact  of  the  SCC  adjustment 
would  be  felt  by  producers. 

The  argument  that  somatic  cell  counts 
have  wider  fluctuations  than  butterfat  or 
protein  tests  is  apparently  valid. 
However,  the  hearing  record  does  not 
contain  evidence  that  any  problems 
resulting  from  variability  in  testing 
outweigbs  the  benefits  of  including  SCC 
adjustments  in  the  MCP  plan.  As 
specified  in  the  Agricultural  Marketing 
Agreement  Act  of  1937,  one  of  the 
fimctions  of  the  market  administrator  is 
"Providing    ...  for  the  verification  of 
weights,  sampling  and  testing  of  milk 
purchased  from  producers."  7  U.S.C. 
608c(5)(E).  Because  the  market 
administrator  will  now  be  verifying  the 
sampling  and  testing  of  milk  for  somatic 
cells,  the  variation  in  somatic  cell  levels 
due  to  testing  should  be  minimized 
much  as  the  difierences  in  butterfat  tests 
due  to  testing  variations  were 
minimized  when  the  Federal  milk  order 
program  was  first  instituted. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  in  7  U.S.C. 
§  608c(5)  authorizes  the  Secretary  to 
adjust  minimum  prices  paid  to 
producers  based  upon  the  quality  of  the 
milk  purchased.  Therefore,  the 
argument  that  somatic  cells  cannot  be 
used  as  a  criterion  for  adjusting  a 
producer's  pay  price  is  invalid. 
Furthermore,  the  hearing  record  shows 
that  the  level  and  presence  of  somatic 
cells  directly  affect  the  quality  and 
grade  of  milk  in  that  SCCs  above  a 
certain  level  result  in  the  loss  of  a 
producer's  Grade  A  permit. 

Record  evidence  indicates  that  SCC  is 
only  one  of  the  factors  that  affect  milk 
quality.  However,  there  is  not  enough 
substantial  evidence  to  include  other 
factors,  such  as  psychotrophic  and  raw 
bacteria  count,  as  criteria  used  to 
determine  milk  quality  for  payment 
purposes.  Testimony  indicates  that 
there  may  be  merit  in  including  other 
quality  factors  besides  SCC  in  Federal 


milk  order  pricing,  but  further  study  of 
the  role  of  such  other  factors  in  affecting 
the  value  of  milk  is  needed.  In  any  case, 
the  inclusion  of  other  quality  factors  in 
this  proceeding  goes  beyond  the  scope 
of  the  hearing  notice. 

Because  the  NQ  suggestion  for 
individual  handler  SCC  payment  plans 
was  made  in  a  brief  filed  after  the 
reopened  hearing  rather  than  being 
included  in  the  notice  for  either  the 
iiutial  or  the  reopened  hearing, 
interested  persons  had  no  opportunity 
for  cross-examination.  Therefore,  the 
concept  cannot  be  considered  as  an 
alternative  to  the  proposed  SCC 
adjustment  schedule,  as  it  is  beyond  the 
scope  of  the  proceeding.  It  should  be 
noted  that  adjusting  the  minimum 
producer  milk  price  for  SCC  does  not 
preclude  other  premiums  paid  by  a 
handler. 

In  addition,  although  the  Agricultural 
Marketing  Agreement  Act  of  1937  in  7 
U.S.C.  608c(5)  does  allow  for 
adjustments  to  minimum  pay  prices  on 
the  basis  of  quality,  such  adjustments 
should  be  at  a  imiform  rate  for  all 
producers  in  the  market.  Allowing  each 
handler  to  have  its  own  payment 
schedule  as  suggested  by  NCI  would 
defeat  the  concept  of  uniform  pricing  to 
producers,  eliminate  the  purpose  of 
allowing  quality  adjustments  under  the 
order,  and  lead  to  disorderly  marketing. 
Producera  with  identical  milk  shipping 
to  different  handlers  within  the  same 
market  could,  and  probably  would,  have 
different  minimum  order  pay  prices  if 
each  handler  had  its  own  quality  or 
somatic  cell  payment  plan. 

5.  Administrative  assessment.  The 
maximum  allowable  rate  of  assessment 
to  be  paid  by  handlers  to  cover  the  cost 
of  administering  the  Southern  Michigan 
order  should  be  increased  to  4  cents  per 
hundredweight.  The  assessment  would 
continue  to  be  applied  to  the  same  milk 
to  which  the  present  assessment 
applies.  The  Act  specifies  that  persons 
who  are  regulated  shall  pay  the  cost  of 
operating  the  program  through  an 
assessment  on  the  milk  handled  by 
regulated  persons  who  are  defined  as 
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handlers  under  the  order.  The  present  2- 
cent  per  himdredweight  maximum 
allowable  rate  of  assessment  has  been 
provided  for  the  administration  of  Order 
40  since  the  order  became  effective  on 
December  1, 1960. 

The  2-cent  increase  in  the  maximum 
allowable  rate  was  proposed  by  MMPA. 
During  the  initial  hearing,  a  witness  for 
the  cooperative  association  testified  that 
the  present  ceiling  on  the  deduction  rate 
ior  administrative  services  does  not 
adequately  compensate  the  market 
administrator  for  all  services  rendered. 
In  a  post-hearing  brief,  MMPA  stated 
that  the  market  administrator  should 
have  the  authority  to  collect  revenue 
necessary  to  perform  the  duties  required 
by  regulations.  There  was  no  other 
testimony  on  this  proposal  at  the 
hearing.  NFO's  brief  expressed  support 
for  MMPA's  proposal. 

The  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania,  Southern 
Michigan  and  Michigan  Upper 
Peninsula  orders  (Orders  33,  36,  40  and 
44)  are  administered  under  the 
supervision  of  a  single  market 
administrator,  headquartered  iii 
Cleveland,  Ohio.  Prior  to  1992,  Federal 
Orders  33  and  36  were  administered  by 
another  market  administrator. 

The  Balance  Sheets  and  Income  and 
Expense  Statements  for  the 
Administrative  Fund  are  compiled  by 
the  market  administrator  and  reported 
annually  to  regulated  handlers  as  well 
as  to  other  interested  parties.  Record 
data  for  the  years  1990  and  1991  show 
that  the  administrative  expenses 
associated  with  the  operation  of  Orders 
40  and  44  exceeded  the  income  the 
market  administrator  received  from 
assessments  by  $80,000.  However,  when 
the  four  markets  were  consolidated  in 
1992,  income  exceeded  expenses  by 
$400,000.  The  change  indicates  that 
Orders  33  and  36  are  bearing  some  of 
the  financial  responsibilities  of  Orders 
40  and  44. 

The  witness  for  MMPA  stated  that  the 
current  rates  of  assessment  for  Federal 
Orders  33  and  36  are  higher  than  for 
Orders  40  and  44.  Furthermore,  the 
witness  noted,  the  recent  recommended 
decision  for  Orders  33  and  36  sets  the 
maximum  allowable  deduction  rate  for 
administrative  services  at  4  cents  per 
hundredweight. 

Handlers  and  producers  serving  the 
market  have  jointly  asked  that  a  new 
multiple  component  pricing  program  be 
provided  to  adjust  the  value  of  milk 
used  by  regulated  handlers  and 
payments  to  producers.  The 
implementation  and  administration  of 
that  pricing  plan  for  Order  40  may 
require  the  purchase  of  some  new 
laboratory  equipment  and  the 


performance  of  additional 
administrative  duties.  Many  of  the 
testing  expenses  associated  with  the 
multiple  component  pricing  plan  would 
be  paid  for  with  money  from  the 
marketing  service  fund.  However, 
because  the  value  of  milk  used  by 
handlers  in  Classes  I,  II  and  III  would  be 
established  on  the  basis  of  the  milk's 
butterfat,  protein,  fluid  carrier,  and 
somatic  cell  content,  some  of  the 
expenses  related  to  establishing  the 
level  of  these  factors  in  producer  milk 
likely  would  be  paid  for  with  money 
from  the  administrative  fund.  Thus, 
there  is  no  reason  to  expect  the 
expenses  of  administering  the  order  to 
decline. 

Providing  a  higher  maximum  rate  of 
assessment  in  the  order  does  not  mean 
that  the  higher  rate  will  apply 
automatically  when  the  amended  order 
becomes  effective.  The  amendment 
gives  the  market  administrator  the 
discretionary  authority  to  set  the  rate  at 
any  level  up  to  the  maximum  specified 
in  the  order.  When  the  amended  order 
becomes  effective,  the  market 
administrator  may  decide  that  no 
change  in  the  effective  assessment  rate 
is  necessary  or  that  some  increase  to  a 
level  less  than  the  maximimi  allowed  is 
warranted.  Further,  an  increase  in  the 
maximum  rate  will  assure  that  Order  40 
will  bear,  with  Orders  33  and  36,  an 
equitable  share  of  the  cost  of  operating 
the  market  administrator's  office. 

6.  Marketing  service  assessment.  The 
maximum  rate  of  deduction  from 
payments  to  nonmember  producers  for 
the  cost  of  providing  marketing  services 
such  as  butterfat,  protein,  somatic  cell 
testing,  and  market  information  for 
nonmember  producers  should  be 
increased  to  7  cents  per  hundredweight 
under  the  Southern  Michigan  order.  The 
increase  is  needed  to  assure  sufficient 
revenue  to  cover  the  expenses  incurred 
by  the  market  administrator  in 
providing  such  services  to  producers 
who  are  not  members  of  a  qualified 
cooperative  association.  Currently,  the 
maximum  allowable  deduction  for  such 
services  is  5  cents  per  hundredweight. 
Like  the  administrative  assessment,  this 
maximum  rate  has  been  effective  since 
December  1, 1960. 

During  the  initial  hearing,  MMPA 
proposed  that  the  maximum  allowable 
assessment  rate  for  marketing  services 
be  increased  to  7  cents  per 
hundredweight.  The  MMPA 
representative  testified  that  the  market 
administrator  provides  services  which 
involve  verification  of  weights,  samples 
and  tests  of  milk  received  from 
producers,  as  well  as  providing  market 
information  to  producers  who  are  not 
members  of  a  cooperative  association. 


The  witness  and  MMPA's  post-hearing 
brief  stated  that  in  order  for  the  market 
administrator  to  adequately  perform  the 
duties  required  by  the  order,  he  must  be 
allowed  to  have  the  authority  to  collect 
the  revenue  necessary  to  provide  those 
services.  A  post-hearing  brief  filed  on 
behalf  of  NFO  supported  MMPA's 
proposal.  There  was  no  opposition  to 
theproposal. 

The  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania,  Southern 
Michigan  and  Michigan  Upper 
Peninsula  orders  (Orders  33,  36,  40  and 
44)  are  administered  under  the 
supervision  of  a  single  market 
administrator,  headquartered  in 
Cleveland,  Ohio.  Prior  to  1992,  Federal 
Orders  33  and  36  were  administered  by 
another  market  administrator. 

The  Balance  Sheets  and  Income  and 
Expense  Statements  for  the  Marketing 
Service  Fund  are  compiled  by  the 
market  administrator  and  reported 
aimually  to  nonmember  producers  as 
well  as  to  other  interested  parties. 
Record  data  for  the  years  1990  and  1991 
show  that  the  expenses  incurred  by  the 
market  administrator  in  providing 
marketing  services  exceeded  income  by 
about  $54,000.  In  1992,  when  the 
statements  for  the  four  markets  were 
combined,  expenses  exceeded  income 
by  approximately  $116,000. 

It  IS  evident  bom  the  foregoing  that 
the  5-cent  deduction  from  producer 
payments  for  marketing  services  in  the 
Southern  Michigan  order  has  been 
inadequate  to  cover  the  costs  incurred 
in  the  performance  of  such  duties  by  the 
market  administrator.  It  also  shows  that 
the  financial  situation  worsened  when 
the  statements  were  combined  in  1992. 
The  increase  will  align  the  maximum 
marketing  service  assessment  rate  of 
Order  40  with  that  recently  adopted  for 
Orders  33  and  36.  In  addition,  the 
multiple  component  pricing  plan 
recommended  in  this  decision  will 
require  additional  testing  activities. 
Because  not  all  handlers  are  equipped  to 
make  all  of  the  determinations  that  will 
be  required  imder  the  amended  order, 
many  of  these  duties  will  have  to  be 
performed  by  the  market  administrator 
responsible  for  administering  the  order. 

"The  7-cent  maximum  rate  of 
deduction  for  marketing  services 
proposed  by  MMPA  should  be  provided 
in  Order  40.  The  higher  rate  should  give 
the  market  administrator  the  necessary 
flexibility  to  conduct  effective 
marketing  service  programs,  including 
any  additional  duties  relating  to  the 
implementation  and  administration  of 
the  new  pricing  program  that  will  be 
incorporated  in  the  order. 

Provision  of  a  7-cent  maximum  rate 
does  not  mean  that  the  7-cent  rate  will 
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become  effective  automatically. 
Maximum  rather  than  fixed  rates  of 
deduction  are  specified  in  the  orders 
because  the  relationship  between 
income  and  expenses  for  the  fund  is 
subject  to  many  variables.  Changes  in 
the  pounds  of  nonmember  milk 
marketed  and  the  rate  assessed  on  these 
marketings  increase  or  decrease  the 
income  of  the  marketing  service  fund, 
while  changes  in  order  requirements 
and  the  expenses  of  providing 
marketing  services  result  in  changes  in 
total  outlays. 

An  increase  in  the  maximimi 
allowable  assessment  will  give  the 
market  administrator  the  discretionary 
authority  to  set  the  rates  of  deduction 
for  marketing  services  at  levels 
necessary  to  cover  the  expense  of 
providing  marketing  services.  The 
market  administrator  may  use  his 
discretionary  authority  to  determine  if 
rates  below  the  upper  limits  adopted  in 
the  amended  order  will  provide 
sufficient  funding  to  conduct  an 
adequate  program  for  nonmember 
producers. 

9.  Conforming  changes.  To 
accommodate  multiple  component 
pricing,  a  number  of  changes  need  to  be 
made  in  the  current  order  provisions  of 
the  Southern  Michigan  order.  To 
compute  a  handler's  obligation  and  the 
producer  price  differential,  several 
prices  need  to  be  defined.  The  Class  I 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  I  price  and  the  ciirrent 
month's  Class  m  price.  The  Class  n 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  II  price  and  the  ourent 
month's  Class  III  price.  The  Class  m-A 
diffierential  price  should  be  defined  as 
the  difference  between  the  ourent 
month's  Qass  m-A  price  and  the 
current  month's  Class  III  price. 

These  differential  prices  should  not 
be  confused  with  the  fixed  values  that 
are  added  to  the  M-W  price  for  the 
second  preceding  month  to  arrive  at  the 
Class  I  and  Class  n  prices  for  the  ourent 
month.  It  should  also  be  pointed  out 
that  these  differential  prices  may  be 
negative,  which  currently  happens 
when  the  M-W  price  is  greater  than  any 
of  these  prices. 

The  sldm  milk  price  will  be 
calculated  by  subtracting  from  the  Class 
in  price  the  value  determined  by 
multiplying  the  butterfat  differential  by 
35.  The  skim  milk  price  will  be 
expressed  on  a  jjer  hundredweight 
basis,  rounded  to  the  nearest  full  cent. 
Prices  for  butterfat,  protein,  and  fluid 
carrier  residual  were  defined  previously 
within  this  decision. 


Because  producer  location 
adjustments  are  not  changed  in  this 
decision,  the  application  of  such 
adjustments  to  the  producer  price 
differential  remains  unchanged. 

To  enable  the  market  administrator  to 
compute  the  producer  price  differential, 
handlers  will  need  to  supply  additional 
information  on  their  monthly  reports  of 
receipts  and  utilization.  In  addition  to 
the  product  pounds  and  butterfat 
currently  reported,  handlers  will  be 
required  to  report  pounds  of  protein  and 
somatic  cell  information.  This 
information  will  be  required  from  each 
handler  for  all  producer  receipts, 
including  milk  diverted  by  the  handler, 
receipts  from  cooperatives  as  9(c) 
handlers,  and  receipts  of  bulk  milk 
received  by  transfer  or  diversion. 

Handlers  purchasing  milk  from 
cooperative  pool  plants  will  have  their 
obligations  for  Class  I  milk  computed  at 
the  Class  I  differential  price  plus  the 
pounds  of  skim  milk  in  Class  I  at  the 
skim  milk  price  plus  the  pounds  of 
butterfat  at  the  butterfat  price;  for  Class 
n  and  Class  m-A  milk  at  the  Class  II 
and  Class  m-A  differential  prices, 
respectively,  plus  the  pounds  of  protein 
at  the  protein  price  adjusted  for  somatic 
cell  count,  plus  the  hundredweight  of 
fluid  carrier  at  the  fluid  carrier  price, 
plus  the  poiuids  of  butterfat  at  the 
butterfat  price;  and  for  Class  Ul  milk  the 
protein  poimds  times  the  protein  i>rice 
adjusted  for  somatic  cell  count,  plus  the 
hundredweight  of  fluid  carrier  at  the 
fluid  carrier  price,  plus  the  pounds  of 
butterfat  at  the  butterfat  price.  Payment 
for  9(c)  milk  will  be  based  on  the 
producer  price  differential  adjusted  for 
location  at  the  plant  of  receipt  plus  the 
value  of  protein  adjusted  for  somatic 
cell  count,  fluid  carrier,  and  butterfat 
contained  in  the  milk. 

Because  producers  will  be  receiving 

{>ayments  based  on  the  component 
evels  of  their  milk,  the  payroll  reports 
that  handlers  supply  to  producers  must 
reflect  the  basis  for  such  payment. 
Therefore  the  handler  will  be  required 
to  supply  the  producer  not  only  with 
the  information  currently  supplied,  but 
also  with:  (a)  the  pounds  of  butterfat, 
the  pounds  of  protein,  and  the 
hundredweight  of  fluid  carrier 
contained  in  the  producer's  milk,  as 
well  as  the  producer's  average  somatic 
cell  count,  and  (b)  the  minimum  rate 
that  is  required  for  payment  for  each 
pricing  factor  and,  if  a  different  rate  is 
paid,  tiie  effective  rate  also, 

A  handler's  value  of  miUc  will  be 
determined  by  combining:  (a)  the 
pounds  of  producer  milk  in  Class  I 
times  the  Class  I  differential  price,  (b) 
the  pounds  of  producer  milk  in  Class  n 
times  the  Class  II  differential  price,  (c) 


the  value  of  overage,  (d)  the  value  of 
inventory  reclassification,  (e)  the  value, 
at  the  Class  I  minus  Class  m  price 
difference,  of  other  source  receipts  and 
receipts  from  unregulated  supply  plants 
allocated  to  Class  I,  (f)  the  value  of 
handler  location  adjustments,  (g)  Class 
m-A  credits,  (h)  the  pounds  of  skim 
milk  in  Class  I  times  the  skim  milk 
price,  (i)  the  pounds  of  protein  in  Class 
n  and  Class  III  times  the  protein  price 
adjusted  for  the  average  somatic  cell 
count  of  the  handler's  producer  milk 
receipts,  and  (j)  the  hundredweight  of 
fluid  carrier  in  Class  n  and  Class  m 
times  the  fluid  carrier  price. 

The  pounds  of  protem  in  Class  n  and 
Class  in  will  be  determined  by 
multiplying  the  percent  protein  in  the 
skim  milk  of  the  total  producer  milk 
received  by  the  handler  times  the 
poimds  of  skim  milk  allocated  to  Class 
n  and  Class  m.  The  hundredweight  of 
fluid  carrier  in  Class  n  and  Class  m  will 
be  determined  by  subtracting  from  the 
pounds  of  skim  milk  allocated  to  Class 
n  and  Class  m  the  poimds  of  protein  in 
Class  n  and  Class  m. 

Handlers'  obligations  to  the  producer 
settlement  fund  will  be  determined  by 
subtracting  bom  the  handler's  value  of 
milk  the  following:  (a)  the  total  pounds 
of  each  handler's  producer  milk  times 
the  producer  price  differential  adjusted 
for  location,  (b)  the  total  poimds  of 
protein  contained  in  the  producer  milk 
times  the  protein  price,  plus  or  minus 
the  net  somatic  cell  adjustment  of 
producer  milk  received  by  the  handler, 
(c)  the  total  hundredweight  of  fluid 
carrier  contained  in  the  producer  milk 
times  the  fluid  carrier  price,  and  (d)  the 
value  of  other  source  milk  at  the 
producer  price  differential  with  any 
applicable  location  adjustment  at  the 
plant  from  which  the  milk  was  shipped 
deducted  bom  the  handler's  value  of 
milk. 

The  amendments  to  order  language 
accompanying  this  decision  are  based 
on  the  current  language  of  the  Southern 
Michigan  order,  which  includes  any 
changes  to  the  orders  made  necessary  by 
the  two  national  amendatory 
proceedings  (Class  n  pricing  and  the  M- 
W  replacement)  that  were  completed  in 
March  and  April  1995. 

NCI's  exception  requested  that 
sufficient  time  be  allowed  following 
issuance  of  the  final  decision  to 
implement  the  MCP  plan.  Although  a 
similar  request  in  the  five  midwest 
markets  multiple  cqmponent  proceeding 
was  responded  to  favorably,  that  request 
was  made  by  a  number  of  producer 
groups  and  handlers  in  those  marketing 
areas.  There  were  no  Southern  Michigan 
handlers  or  producer  groups  who 
indicated  any  need  for  a  delay  in  the 
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implementation  of  the  provisions 
proposed  in  this  decision.  Therefore, 
such  a  delay  is  not  warranted  in  this 
proceeding. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southern 
Michigan  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
;for  milk  in  the  marketing  area,  and  the 
iminimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

(d)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
fiinctioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
Tata  share  of  such  expense,  4  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 


respect  to  milk  specified  in  §  1040.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  order  as  proposed  to 
be  amended. 

Rulings  on  Exceptions 

In  arrivin^t  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Aimexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

May  1995  is  hereby  determined  to  be 
the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  order  as 
amended  and  as  hereby  proposed  to  be 
amended,  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders. 

Dated:  August  11. 1995. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Southern 
Michigan  Marketing  Area 

This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met. 


Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Southern 
Michigan  marketing  area.  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  the  apphcable  rules  of 
practice  and  procedure  (7  CFR  Part  900), 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 

■^rice  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing  area. 
The  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 
and 

(4)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  of  4  cents 
per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  milk  specified  in 
§1040.85. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Southern 
Michigan  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  amended,  as 
follows: 
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The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
revised  recommended  decision  issued 
by  the  Administrator,  Agricultural 
Marketing  Service,  on  December  2, 
1994,  and  published  in  the  Federal 
Register  on  December  14, 1994  (59  FR 
64464],  shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  herein, 
subject  to  the  following  modifications: 

a.  A  change  in  the  application  of  the 
market  administrator's  discretion  to 
modify  supply  plant  shipping 
percentages  has  been  made  to 

§  1040.7(b)  by  removing  (6)(iii)  and 
addinc  (7). 

b.  Changes  in  the  treatment  of  the 
somatic  cell  adjustment  require 
modification  of  reporting  requirements 
in  §  1040.30(a). 

c.  Additional  changes  due  to  the 
treatment  of  the  somatic  cell  adjustment 
have  been  made  by  adding  §  1040.50(1), 
deleting  §  1040.64,  and  modifying 

§  1040.60(a)(5). 

d.  Changes  for  the  piupose  of  more 
easily  accommodating  Gass  m-A 
provisions  have  been  made  by  adding 
§8 1040.50(g)  and  1040.60(a)(3)  and 
deleting  §  1040.61(a)(3). 

e.  A  oiange  for  the  purpose  of 
conforming  with  amendments  resulting 
fix>m  the  Class  n  pricing  proceeding  has 
been  made  in  §  1040.53(b). 

f.  Changes  for  the  purpose  of 
conforming  with  amendments  resulting 
from  the  M-W  replacement  proceeding 
have  been  made  in  §  1040.74. 

g.  Changes  for  the  purpose  of 
correcting  or  clarifying  order  language 
have  been  made  in  the  introductory  text 
and  paragraph  (k)  (formerly  (j))  of 

§  1040.50.  §  1040.60(a)(6). 

§  1040.61(a)(4)  and  (5),  §  1040.62(e), 

§  1040.63(a),  (c).  and  (d), 

§  1040.71(a)(2)(ii)  and  (a)(2)(iv), 

§  1040.73(b)(l)(ii)  and  (c),  and 

§  1040.75(a)(1). 

Accordingly,  this  decision  proposes  7 
CFR  Chapter  X  be  amended  as  follows: 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIQAN  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1040  continues  to  read  as  follows: 

Audiority:  7  U.S.C.  601-674. 

2.  Section  1040.7  is  amended  by 
adding  paragraphs  (b)(5)(iii)  and  (b)(7) 
to  read  as  follows: 

§1040.7    Pool  Plant 

•        •        *        •        * 

(b)*** 
(5)  *  •  * 

(iii)  Partially  regulated  distributing 
plants  that  are  neither  other  order 


plants,  producer-handler  plants,  nor 
exempt  plants  and  from  which  there  is 
route  disposition  in  consiuner-type 
packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

*  •        *        •        • 

(7)  The  shipping  percentages 
determined  pursuant  to  paragraphs 
(b)(1)  or  (b)(6)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  encourage  needed 
shipments  or  to  prevent  uneconomic 
shipments.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  revision  either 
on  the  market  administrator's  own 
initiative  or  at  the  request  of  interested 
piffties.  If  the  investigation  shows  that  a 
revision  of  the  shipping  requirements 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
invite  data,  views,  and  arguments.  Any 
request  for  revision  of  shipping 
percentages  shall  be  filed  with  the 
market  administrator  no  later  than  the 
15th  day  of  the  month  prior  to  the 
month  for  which  the  requested  revision 
is  desired  to  be  eOective. 

*  *       •        •        • 

3.  Section  1040.30  is  amended  by 
revising  paragraphs  (a)  and  (c),  and 
removing  paragrai^  (d),  to  read  as 
follows: 

f1040.30    Report*  of  raceipts  and 
utiltaatlon. 

*  .     •        *        *        * 

(a)  Each  handler  described  in 
§  1040.9(a),  (b).  and  (c)  shall  report  for 
each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  poimds  of  protein,  and  the 
value  of  the  somatic  cell  adjustment 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler,  and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1040.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products; 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  (a)(1)  or  (a)(2)(i)  of  this 
section  and  bulk  fluid  cream  products 
from  any  source; 

(iii)  Receipts  of  other  source  milk;  and 

(iv)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1040.40(b)(1). 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 


required  to  be  reported  pursuant  to  this 
paragraph. 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  and 
somatic  cell  information,  as  the  market 
administrator  may  prescribe. 

•  •       •        *        • 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

4.  Section  1040.31  is  amended  by 
revismg  paragraph  (a)  to  read  as  follows: 

{1040.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1040.9(a).  (b).  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  shbwing  for  each 
producer: 

(1)  The  producer's  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer,  with  its  protein 
and  butterfet  percentage; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  somatic  cell  coimt  of  the 
producer's  milk; 

(6)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  the  somatic  cell  adjustment 
to  the  protein  price,  the  gross  amoimt 
due,  the  amount  and  nature  of  any 
deductions,  and  the  net  amoimt  paid. 

•  •        *        *        • 

5.  Section  1040.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§1040.41    Shrinkage. 

•  *        •        *        » 

(c)  *  *  *  If  the  operator  of  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  by  farm  bulk  tank 
calibration,  with  protein  and  butterfat 
tests  and  somatic  cell  counts 
determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 

6.  Section  1040.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1),  to 
read  as  follows: 

§  1 040.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1040.52, 
the  class  prices  per  hundredweight  of  . 
milk  containing  3.5  percent  butterfat 
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and  the  component  prices  per 
hundredweight  or  per  pound  for  the 
month  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.75. 
***** 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  m  price  (this  price 
may  be  negative). 

(f)  Class  II  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  ciurent  month's 

'  Class  n  and  Class  III  price  (this  price 
may  be  negative). 

(g)  Class  III-A  differential  price.  The 
Class  in-A  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  m-A  and  Class  III  price  (this  price 
may  be  negative). 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  III 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  The  butterfat  price 
per  poimd,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Fluid  carrier  price.  The  fluid 
carrier  price  per  hundredweight, 
rounded  to  the  nearest  whole  cent,  shall 
be  the  basic  formula  prite  at  test  less  the 
average  butterfat  test  of  the  basic 
formula  price  as  reported  by  the 
Department  times  the  butterfat  price, 
less  the  average  protein  test  of  the  basic 
formula  price  as  reported  by  the 
Department  for  the  month  times  the 
protein  price  (this  price  may  be 
negative). 

(1)  Somatic  cell  adjustment.  For  each 
producer,  an  adjustment  to  the  protein 
price  for  the  somatic  cell  count  of  the 
producer's  milk  shall  be  determined  by 
multiplying  the  constant  associated 
with  the  appropriate  somatic  cell  count 
interval  in  the  following  table  by  the 
simple  average  price  for  the  month  of 
40-pound  blocks  of  Cheddar  cheese  at 
the  National  Cheese  Exchange  as 
reported  by  the  Department.  If  a  handler 
has  not  determined  a  monthly  average 
somatic  cell  count,  it  will  be  determined 
by  the  market  administrator. 


Somatic  celt  counts 

Constants  for 
computing 
the  somatic 
cell  adjust- 
ment 

1  to  50,000  

.078125 

51 ,000  to  100,000  

.062500 

101,000to  150,00d  

046875 

151 ,000  to  200,000  

.031250 

201 ,000  to  250,000  

.015625 

251,000  to  300,000  

.0078125 

301,000  to  350,000  

.000000 

351,000  to  400,000  

.000000 

401,000  to  450,000  

-  0078125 

451 ,000  to  500,000  

-.015625 

501,000  to  550,000  

-  .0234375 

551 ,000  to  600,000  

-  031250 

601 ,000  to  650,000  

-  .0390625 

651,000  to  700,000  

-  .046875 

701,000  to  750,000 » 

-  062500 

751,000  and  atx>ve 

-.078125 

7.  Section  1040.53  is  revised  to  read 
as  follows: 

§  1 040.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices  and  any  other  price 
information  deemed  appropriate: 

(a)  The  Class  I  price  for  tne  follovdng 
month; 

(b)  The  Class  II  price  for  the  following 
month; 

(c)  The  Class  III  price  for  the 
preceding  month; 

(d)  The  Class  III-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  fluid  carrier  price  for  the 
preceding  month; 

(i)  The  Dutterfat  differential  for  the 
preceding  month; 

8.  The  section  heading  in  §  1040.60 
and  the  undesignated  centerheading 
preceding  it.  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 

Producer  Price  Differential 

§  1 040.60    hlandier'8  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1040.9(b) 
and  (c),  as  follows: 
(a)  Calculate  the  following  values: 
(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1040.44(c)  by 
the  Class  I  differential  price  for  the 
month; 


(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  Class  II  as  determined 
pursuant  to  §  1040.44(c)  by  the  Class  II 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  m-A  by  the  Class  lU-A 
differential  price  for  the  month; 

(4)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1040.44(a)  by  the  skim  milk  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  .of  skim  milk  in 
Class  II  and  Class  m  as  determined 
pursuant  to  §  1040.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price  for  the 
month  computed  pursuant  to 

§  1040.50(j)  and  adjusted  pursuant  to 
§  1040.50(1)  for  the  weighted  average 
somatic  cell  content  of  the  handler's 
receipts  of  milk;  and 

(6)  Add  a  fluid  carrier  value 
calculated  as  follows:  Subtract  from  the 
pounds  of  skim  milk  allocated  to  Class 
II  and  Class  III  pursuant  to  §  1040.44(a) 
the  protein  pounds  contained  therein, 
determined  by  multiplying  the  pounds 
of  skim  milk  in  Class  II  and  Class  III  by 
the  average  protein  content  of  producer 
skim  milk  received  by  the  handler;  then 
multiply  the  resulting  pounds  (in 
hundredweight)  of  fluid  carrier  by  the 
fluid  carrier  price. 

(f)  Add  an  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

9.  Section  1040.61,  Including  the 
section  heading,  is  revised  to  read  as 
follows: 
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$1040.61    ProdiKMT  price  (imerantial. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  received  from  producers  as 
follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1040.60(a)(1).  (a)(2),  (a)(3)  and  (b) 
through  (i)  for  all  handlers  who  made 
reports  pursuant  to  §  1040.30  for  the 
month  and  who  made  payments 
pursuant  to  §  1040.71  for  the  preceding 
month; 

(2)  Add  the  values  computed 
pursuant  to  §  1040.60(a)(4),  (a)(5),  and 
(a)(6);  and  subtract  the  values  obtained 
by  multiplying  the  handlers'  total 
pounds  of  protein  and  total 
himdredweight  of  fluid  carrier 
contained  in  such  milk  by  their 
respective  prices; 

(3)  Add  an  amount  equal  to  the  total 
value  of  the  applicable  location 
adjustments  computed  pursuant  to 

§  1040.75(a)(1):  and 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund. 

(b)  Divide  the  aggregate  value 
computed  pursuant  to  paragraph  (a)  of 
this  section  by  the  sum  of  the  following: 

(1)  The  total  himdredweight  of 
producer  milk;  and 

(2)  The  total  himdredweight  for  which 
a  value  is  computed  pursuant  to 

§  1040.60(f). 

(c)  Subtract  not  less  than  6  cents  nor 
more  than  7  cents  per  hundredweight. 
The  result  shall  be  the  "producer  price 
differential." 

10.  Section  1040.62  is  revised  to  read 
as  follows: 

i  1040.62    Announcement  of  producer 
prices. 

On  or  before  the  11th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  aimounce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  fluid  carrier  price; 

(d)  The  butterfat  price; 

(e)  The  average  butterfat  content  and 
protein  content  of  producer  milk;  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  lU 
price  and  the  producer  price 
differential. 

11.  A  new  section  1040.63  is  added 
under  the  undesignated  centerheading 
"Producer  Price  Differential"  to  read  as 
follows: 


Producer  Price  Differential 

$1040.63    Value  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  producer  price  differential 
computed  pursuant  to  §  1040.61  and 
adjusted  for  location  pursuant  to 

§  1040.75,  multiplied  by  the  total 
hundredweight  of  producer  milk 
received  from  the  producer; 

(b)  The  butterfat  price  computed 
pursuant  to  §  1040.50(1),  multiplied  by 
the  total  pounds  of  butterfat  contained 
in  the  producer  milk  received  from  the 
producer; 

(c)  The  protein  price  computed 
pursuant  to  §  1040.50(j),  adjusted  for 
somatic  cell  count  pursuant  to 

§  1040.50(1),  multiplied  by  the  total 
pounds  of  protein  contained  in  the 
producer  milk  received  frt)m  the 
producer;  and 

(d)  The  fluid  carrier  price  computed 
pursuant  to  §  1040.50(k),  multiplied  by 
the  total  hundredweight  of  fluid  carrier 
contained  in  the  producer  milk  received 
from  the  producer. 

12.  Section  1040.71  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  1 040.71    Payments  to  ttie  producer- 
settlement  fund. 

(a)  •  *  * 

(1)  The  total  value  of  milk  of  the 
handler  for  su'^h  month  as  determined 
pursuant  to  §  1040.60. 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1040.44(c)  by  the  producer  price 
differential,  excluding  any  applicable 
location  adjustment  pursuant  to 
§  1040.75(a)(3); 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price  adjusted  pursuant  to 
§  1040.50(1)  for  the  weighted  average 
somatic  cell  content  of  the  handler's 
receipts  of  milk; 

(iii)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
fluid  carrier  contained  in  producer  milk 
by  the  fluid  carrier  price;  and 

(iv)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
coinputed  pursuant  to  §  1040.60(f)  by 
the  producer  price  differential. 
*        *        *        »        * 

13.  Section  1040.73  is  amended  by 

revising  the  first  sentence  of  paragraph 
(a),  paragraph  (b)(l)(ii),  and  paragraph 
(c),  to  read  as  follows: 


§1040.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  on  or  before  the  15th 
day  of  each  month,  each  handler  (except 
a  cooperative  association)  shall  pay  each 
producer  for  milk  received  from  the 
producer  during  the  preceding  month 
not  less  than  the  value  determined 
pursuant  to  §  1040.63  adjusted  by  the 
location  differential  pursuant  to 
§  1040.75,  less  the  payment  made 
pursuant  to  paragraph  (d)  of  this 
section.  *  *  * 

(b)*  *  * 

(D*  •  * 

(11)  The  total  pounds  of  butterfat,  total 
pounds  of  protein,  and  total  pounds  of 
fluid  carrier  contained  in  the  producer's 
milk,  and  the  average  somatic  cell  count 
of  the  producer's  milk; 

*  *        •        •        « 

(c)  On  or  before  the  13th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  a  cooperative  association  which  is 
a  handler  with  respect  to  milk  received 
by  the  handler  from  a  pool  plant 
operated  by  such  cooperative 
association,  or  by  bulk  tank  delivery 
pursuant  to  §  1040.9(c),  not  less  than  an 
amount  computed  pursuant  to 
§  1040.63. 

*  *        •         •        * 

14.  Section  1040.74  is  revised  to  read 
as  follows: 

§1040.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1040.51(a} 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

15.  Section  1040.75  is  amended  by 
revising  paragraphs  (a)(1)  and  (c),  to 
read  as  follows: 

§  1 040.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  •  *  * 

(1)  May  deduct  from  the  producer 
price  differential  the  rate  per 
hundredweight  applicable  pursuant  to 
§  1040.52(a)(1)  or  (2)  for  the  location  of 
the  plant  at  which  the  milk  was  first 
physically  received. 

*  *        *        »        • 

(c)  For  purposes  of  computation 
pursuant  to  §§  1040.71  and  1040.72,  the 
statistical  uniform  price  shall  be 
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adjusted  at  the  rates  set  forth  in 
§  1040.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  other 
source  milk  was  received  except  that  the 
statistical  uniform  price,  so  adjusted, 
shall  not  be  less  than  the  Class  m  price. 
16.  Section  1040.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii),  to  read 
as  follows: 

§  1 040.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

(a)*  *  • 

(4)  Multiply  the  remairdng  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  ffl  price):  and 

m         »  *  »         * 

(b)*  •  • 
(1)'  •  • 
(11)  *  *  *  Any  such  transfers 

remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1040.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
§§  1040.1  to  1040.86,  all  inclusive,  of  the 
order  regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area  (7  CFR 
PART  1040)  which  is  annexed  hereto;  and 

n.  The  following  provisions:  §  1040.87 
Record  of  milk  handled  and  authorization  to 
correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he/she  handled 

during  the  month  of  May  1995, 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Au^orization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

§  1040.88  Effective  date.  This  marketing 
agreement  shall  become  e^ctive  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
900.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act,  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereimto  set  their  respective 
hands  and  seals. 
Signature 

By  (Name) " 

(Tide)    

(Address) 

(Seal) 
Attest 

[FR  Doc.  95-20347  Filed  8-17-95;  8:45  am] 
BIUJNQ  COM  3410-02-P 


It 


§104a8S   [Amended] 

17.  In  Section  1040.85  the 
introductory  text  is  amended  by 
removing  the  words  "2  cents"  and 
adding  In  their  place  the  words  "4 
cents". 

§1040.86    [Amended] 

18.  In  Section  1040.86  paragraph  (a)  Is 
amended  by  removing  the  words  "5 
cents"  and  adding  In  their  place  the 
words  "7  cents". 

Note:  This  marketii^  agreement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Marketing  Agreement  Regnlatiiig  the 
Handling  of  Milk  in  Cotain  Maricetiiig 
Areas 

The  parties  hereto,  in  order  to  effiectuate 
the  declared  (>olicy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-66-AD] 

Airworthiness  Directives;  Cessna 
Model  441. 500. 550,  and  560  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Cessna  Model  441,  500,  550,  and 
560  series  airplanes.  This  proposal 
would  require  replacement  of  outflow/ 
safety  valves  with  serviceable  valves. 
This  proposal  is  prompted  by  a  report 
of  cracking  and  subsequent  ^lure  of 


outflow  safely  valves  in  the 
pressurization  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  cracking  and 
subsequent  failure  of  the  outflow/safety 
valves,  which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  16. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-^^- 
56-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Allied  Signal,  Inc..  Controls  and 
Accessories,  1110  North  Oracle  Road, 
Tucson,  Arizona  85737-9588.  This 
Information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
In  the  Rules  Docket  for  examination  by 
Interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-56-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of  the 
feilure  of  a  safety  valve  in  the 
pressurization  system  on  a  Learjet 
Model  31 A  airplane.  Failure  of  the  valve 
resulted  in  depressurization  of  the 
cabin.  Investigation  revealed  that  the 
poppets  of  certain  outflow/safety  valves 
were  cracked.  These  discrepant  valves, 
including  the  safety  valve  installed  on 
the  incident  airplane,  had  been 
manufactured  since  January  1, 1989. 
Certain  valves  manufactiued  since  that 
date  have  been  found  to  be  susceptible 
to  cracking  due  to  an  improper  molding 
process.  Cracking  in  the  popp>ets  of  the 
outflow/safety  valves  in  the 
pressurization  system  can  result  in  an 
open  valve  with  an  effective  flow  area 
of  4.4  square  inches;  additionally,  the 
valve  may  close  and  remain  closed.  This 
condition,  if  not  corrected,  could  result 
in  cracking  and  subsequent  failure  of 
the  airflow/safety  valves,  which  could 
lead  to  rapid  decompression  of  the 
airplane. 

On  March  9, 1995,  the  FAA  issued  a 
proposed  rule  (Docket  94-NM-211-AD, 
60  FR  14231.  March  16, 1995), 
applicable  to  certain  Learjet  Model  24, 
25,  31,  35,  36,  and  55  series  airplanes 
and  Learjet  Model  28  and  29  airplanes, 
to  address  the  unsafe  condition 
described  previously.  The  outflow/ 
safety  valves  installed  on  these 
airplanes  are  similar  to  the  valves 
installed  on  Cessna  Model  441,  500, 
550,  and  560  series  airplanes.  Therefore, 
the  FAA  has  determined  that  the  latter 
airplane  models  also  are  subject  to  the 
unsafe  condition  described  previously. 

The  FAA  has  reviewed  and  approved 
the  following  Allied  Signal  Aerospace 
Service  Bulletins: 

1.  Service  Bulletin  103576-21-4054, 
dated  January  30, 1995  (for  Cessna 
Model  441  series  airplanes); 

2.  Service  Bulletin  103576-21-4056, 
dated  January  30, 1995  (for  Cessna 


Model  500  and  550  series  airplanes); 
and 

3.  Service  Bulletin  103648-21-4055, 
dated  January  30, 1995  (for  Cessna 
Model  560  series  airplanes). 

These  service  bulletins  describe 
procedures  for  replacement  of  certain 
discrepant  outflow/safety  valves  with 
serviceable  valves. 

Since  an  unsafe  condition  has  been 
identi^ed  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain 
discrepant  outflow/safety  valves  with 
serviceable  valves.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  ovtmer  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
vtrith  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  150  Cessna 
Model  441,  500,  550*  and  560  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
120  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60' per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  inspection  requirement  of  this 
proposal  on  U.S.  operators  is  estimated 
to  be  $86,400,  or  $720  per  airplane. 
However,  the  manufacturer  has  advised 
that  it  will  provide  replacement  parts  at 
no  cost  to  the  operator  and  will 
reimburse  operators  for  the  labor  costs 
of  the  required  removal  and 
replacement. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Cessna  Aircraft  Company:  Dodcet  9S-NM- 
56-AO. 

Applicability:  Model  441,  500,  550,  and 
560  series  airplanes;  equipped  with  Allied 
Signal  outflow/safety  valves;  as  identified  in 
Allied  Signal  Aerospace  Service  Bulletins 
103576-21-4054, 103576-21-4056,  and 
103648-21-4055,  all  dated  January  30, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
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this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  subsequent  feilure 
of  the  outflow/safety  valves,  which  would 
resiilt  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  outflow/safety 
valve  in  accordance  with  Allied  Signal 
Aerospace  Service  Bulletin  103576-21-4054 
(for  Model  441  series  airplanes),  103576-21- 
4056  (for  Model  500  and  550  series 
airplanes),  or  103648-21-4055  (for  Model 
560  series  airplanes),  all  dated  January  30, 
1995,  as  applicable. 

(b)  As  of  the  efiiective  date  of  this  AD,  no 
person  shall  install  an  outfiow/safety  valve, 
having  a  part  nimiber  and  serial  number 
identified  in  Allied  Signal  Aerospace  Service 
Bulletin  103576-21-4054  (for  Model  441 
series  airplanes),  103576-21-4056  (for  Model 
500  and  550  series  airplanes),  or  103648-21- 
4055  (for  Model  560  series  airplanes),  all 
dated  January  30, 1995.  on  any  airplane 
unless  that  valve  is  considered  to  be 
serviceable  in  accordance  with  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

1 1    Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
14, 1995. 

SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircmft  Certification  Service. 

(FR  Doc.  95-20505  Filed  8-17-65;  8:45  am) 

BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  341 

[Dock0tNo.94IM>247] 

RIN  0906-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodilator  Drug 
Products;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposal  that  appeared  in  the  Federal 
Re^er  of  March  9, 1995  (60  FR 
13014).  That  document  proposed  to 
amend  the  final  monograph  for  over-the- 
coimter  (OTC)  bronchodilator  drug 
products  to  remove  pressurized 
metered-dose  aerosol  container  dosage 
forms  for  the  ingredients  epinephrine, 
epinephrine  bi tartrate,  and 
racepinephrine  hydrochloride.  The 
document  was  published  with  two 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
95-58^5,  appearing  on  page  13014  in 
the  Federal  Register  of  March  8, 1995, 
the  following  corrections  are  made: 

$310,545    [Corrected] 

1.  On  page  13020,  in  the  third 
colimin,  in  §  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses,  in  paragraph  (a)(6)(iv)(C), 
the  words  "April  10, 1995"  are 
corrected  to  read  "(date  30  days  after 
date  of  pubUcation  of  the  final  rule)"; 
and  in  paragraph  (d)(26),  the  words 
"April  10, 1995"  are  corrected  to  read 
"pate  30  days  after  date  of  publication 
of  the  final  rule)". 

Dated:  August  14. 1995. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-20564  Filed  8-17-95;  8:45  am) 

BILLINO  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[Fl-21-95] 
RIN  1545-AT46 

Definition  of  Personal  Property  for 
Purposes  of  the  Straddle  Rules; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  definition  of  personal  property  for 
piu-poses  of  the  straddle  rules. 
DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  August  30, 
1995,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Coimsel  (Corporate), 
(202)  622-7190.  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1092(d)  of  the 
Internal  Revenue  Code  of  1986.  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  Tuesday,  May  2, 1995  (60 
FR  21482),  announced  that  the  public 
hearing  on  proposed  regulations  under 
section  1092(d)  of  the  Internal  Revenue 
Code  of  1986  would  be  held  on 
Wednesday,  August  30, 1995,  beginning 
at  10  a.m.,  in  the  IRS  Auditorium 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C. 

The  public  hearing  scheduled  for 
Wednesday,  August  30, 1995,  is 
cancelled. 
Cynthia  E.  Grigsby, 
Chief,  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). ' 
(FR  Doc.  95-20494  Filed  8-17-95;  8:45  ami 

BILUNO  COOE  4830-01-P 


26  CFR  Part  301 

[DL-21-94] 
RIN  1545-AS52 

Disclosure  of  Return  Information  to  the 
U.S.  Customs  Service;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 
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SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  which 
authorize  the  IRS  to  disclose  certain 
retiun  information  to  the  U.S.  Customs 
Service. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  August  24, 
1995,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  6103(1)(14)  of 
the  hitemal  Revenue  Code  of  1986.  A 
notice  of  public  hearing  appearing  in 
the  Federal  Register  for  Tuesday,  July 
18, 1995  (60  FR  36756),  announced  that 
the  public  hearing  on  proposed 
regulations  under  section  6103(1)(14)  of 
the  Internal  Revenue  Code  of  1986 
would  be  held  on  Thursday.  August  24, 
1995,  beginning  at  10  a.m.,  in  the 
Commissioner's  Conference  room, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  f4W..  Washington. 
D.C. 

The  public  hearing  scheduled  for 
Thursday,  August  24, 1995.  is  cancelled. 
Cynthia  E.  Grigriijr. 

Chief.  Begulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

(PR  Doc  95-20493  Filed  »-17-95;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  85 

Fra.-6270-s] 

Inspection/Maintenance  Program 
Requirement— On-Board  Diagnostic 
CtMcks 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes 
revisions  to  the  motor  vehicle 
InspectionyMaintenance  (I/M)  Program 
Requirements.  The  proposed  revisions 
include  additions  and  modifications 
regarding  requirements  that  I/M 
inspectors  check  the  on-board 
diagnostic  system  as  part  of  the  overall 
inspection.  This  rule  proposes  the 
minimum  requirements  for  inspecting 
vehicles  equipped  with  on-board 
diagnostic  systems  as  part  of  the 
inspections  required  in  basic  and 
enhanced  Inspection/Maintenance 
programs. 


DATES:  Written  comments  on  this 
proposal  must  be  received  no  later  than 
September  18, 1995. 

The  Agency  wall  hold  a  public 
hearing  on  this  proposed  amendment  if 
one  is  requested  on  or  before  September 
5, 1995. 

If  a  public  hearing  is  held,  comments 
must  be  received  within  30  days  after 
the  hearing. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-94- 
21.  It  is  requested  that  a  duplicate  copy 
be  submitted  to  Eugene  J.  Tiemey  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below.  The  docket  is 
located  at  the  Air  Docket,  Room  M-1500 
(6102),  Waterside  Mall.  401  M.  Street 
S.W.,  Washington.  DC  20460.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4:00  p.m.  on  weekdays.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  J.  Tiemey,  Office  of  Mobile 
Sources.  National  Vehicle  and  Fuel 
Emissions  Laboratory.  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105. 
Telephone  (313)  668-4456. 
SUPPLEMENTARY  INFORMATION: 

L  Table  of  Contents  . 

n.  Summary  of  Proposal 

ni.  Authority 

rv.  Background  of  Proposed  Rule 

V.  Discussion  of  Major  Issues 

A.  Compjonents  of  the  OBD  Inspection 

1.  Test  Procedure 

2.  Anti-Tampering  Provisions 

B.  Standards  for  Failure  of  the  OBD 
Inspection 

C  OBD  Component  of  the  Performance 
Standard 

D.  Administrative  Program  Requirements 
'  1.  Data  Collection  and  Analysis 

E.  State  Implementation  Plan  (SIP) 
Submissions 

F.  Implementation  Deadlines 

VI.  Economic  Costs  and  Benefits 

VII.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

VIII.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Record  Keeping 
Requirement 

C  Regulatory  Flexibility  Act 

n.  Sununary  of  Proposal 

Motor  vehicle  inspection  and 
maintenance  (I/M)  programs  are  an 
integral  part  of  the  effort  to  reduce 
mobile  source  air  pollution.  Etespite 
being  subject  to  the  most  rigorous 
vehicle  pollution  control  program  in  the 
world,  vehicles  in  the  United  States  still 
create  a  substantial  amoimt  of  carbon 
monoxide,  hydrocarbons,  nitrogen 
oxides,  and  other  air  pollutants.  One 
reason  for  this  is  the  fact  that  the 


number  of  vehicle  miles  traveled  on 
U.S.  roads  has  doubled  in  the  last  two 
decades  to  2  trillion  miles  per  year, 
partially  offsetting  the  technological 
progress  in  vehicle  emission  control 
made  during  that  time.  Projections  of 
continued  growth  in  vehicle  travel 
necessitate  continued  emission- 
reduction  efforts  so  that  air  quality  goals 
may  be  achieved. 

Under  the  Clean  Air  Act  as  amended 
in  1990  (the  Act),  42  U.S.C.  7401  et. 
seq.,  the  U.S.  Environmental  Protection 
Agency  (EPA)  is  pursuing  a  three-point 
strategy  for  reducing  emissions  from 
transportation  sources.  The  first  two 
points  involve  the  development  and 
commercialization  of  cleaner  vehicles 
and  cleaner  fuels.  The  third  point 
focuses  on  in-use  control  to  ensure  that 
cars  in  customer  use  are  properly 
maintained.  I/M  programs  are  intended 
to  address  this  third  point.  The  Act  was 
prescriptive  with  respect  to  certain 
aspects  of  the  I/M  program  design.  In 
particular,  section  202(m)(3)  of  the  Act 
directs  EPA  to  require  on-board 
diagnostic  (OBD)  system  checks  as  a 
component  of  I/M  programs.  In 
addition,  section  182{a)(2)(B)(ii)  of  the 
Act  requires  that  states  revise  their  I/M 
programs  within  two  years  after 
promulgation  of  regulations  under 
section  202(m)(3)  to  meet  the 
requirements  of  those  regulations. 

EPA  is  proposing  today  to  establish 
requirements  for  the  inspection  of  on- 
board diagnostic  systems  as  part  of  I/M 
programs.  The  purpose  of  this  notice  is 
to  propose  amendments  to  those 
sections  of  the  Inspection/Maintenance 
Program  Requirements  in  Subpart  S,  40 
CFR  Part  51  (November  5. 1992)  that 
were  reserved  for  OBD  requirements 
and  elsewhere,  as  needed.  Specifically, 
the  reserved  sections  to  be  modified 
include  §  51.351(c),  §  51.352(c), 
§51.357(a)(12),  §  51.357(b)(4),  and 
§  51.358(b)(4)  of  Part  51.  This  notice 
also  proposes  additions  to  sections  of 
Subpart  S  pertaining  to  data  collection 
and  analysis  as  well  as  implementation 
deadlines.  Specifically,  these  sections 
include  §  51.365,  §  51.366.  and  §  51.373. 
Finally,  this  notice  proposes  additions 
to  Subpart  W  of  40  CFR  Part  85 
pertaining  to  test  procedures,  test 
equipment,  and  standards  for  failure  for 
purposes  of  the  emission  control  system 
performance  warranty.  These  Subpart  W 
changes  will  provide  vehicles  subject  to 
the  OBD  test  with  emission  control 
performance  warranty  coverage  for  OBD 
test  failures. 

m.  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
182(a)(2)(B)(ii),  182(c)(3),  202(m)(3), 
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207(b),  and  301(a)  of  the  Clean  Air  Act 
as  amended,  42  U.S.C.  7511a(a)(2)(B)(ii), 
7511a(c)(3),  7521(m)(3),  7541(b),  and 
7601(a). 

IV.  Background  of  Proposed  Rule 

During  the  last  two  decades,  there 
have  been  considerable  emission  control 
development  efforts  on  the  part  of  both 
vehicle  manufacturers  and  the  federal 
government.  As  a  result,  passenger  cars 
and  light-duty  trucks  produced  in  recent 
years  emit  significantly  lower  emissions 
than  their  predecessors,  provided  that 
they  are  properly  operating. 

A  large  body  of  evidence,  however, 
demonstrates  that  current  generation 
vehicles  are  not  all  operating  properly 
during  actual  use.  Moreover,  they  are 
often  used  under  different  temperature 
and  driving  conditions  than  are 
encountered  in  emission  certification 
tests,  and  may  emit  significantly  greater 
emissions  when  operating  at  those 
temperatures  and  conditions.  As 
manufacturers  have  achieved  significant 
reductions  in  the  emissions  of  properly 
functioning,  new  vehicles,  the  lack  of 
equivalent  control  over  malfunctions 
and  during  non-standard  conditions  has 
become  increasingly  evident.  Emission- 
related  malfunctions  do  not  always 
cause  an  outward  indication  of  a 
problem  (e.g.,  poor  driveability  or 
decreased  fuel  economy)  and  thus  are 
sometimes  difficult  to  detect  and  repair. 

The  Clean  Air  Act  Amendments  of 
1990,  signed  into  law  on  November  15, 
1990,  reflect  a  recognition  of  the 
problems  encountered  in  identifying 
malfunctioning  vehicles  and  contain 
several  provisions  aimed  at  reducing 
them.  One  of  these  is  the  requirement 
for  incorporation  and  inspection  of  on- 
board diagnostic  systems  (OBD)  in  new 
vehicles.  Section  207  of  these 
amendments  added  paragraph  (m)  to 
section  202  of  the  Act,  directing  the  EPA 
to  promulgate  regulations  requiring  the 
installation  and  inspection  of  OBD 
systems. 

Section  202(m)(l)  of  the  Act  requires 
OBD  systems  to  monitor  emission- 
related  components  for  malfunctions  or 
deterioration  which  render  vehicles 
incapable  of  complying  with  the 
emission  standards  established  for  such 
vehicles.  On  February  19, 1993,  EPA 
promulgated  requirements  for  OBD 
systems  (hereafter.  OBD  rules)  on  1994 
and  later  model  year  light  duty  vehicles 
and  light  duty  trucks  (58  FR  9468, 
February  19. 1993).  These  regulations 
(40  CFR  86.094-17)  require  all  vehicle 
manufacturers  to  install  equipment  and 
establish  operating  parameters  for  the 
purpose  of  detecting  malfunctions  or 
deterioration  in  performance  that  would 
be  expected  to  cause  a  vehicle  to  fail 


federal  emission  standards.  Specifically, 
the  on-board  diagnostic  system  must  be 
capable  of  identifying  catalyst 
deterioration,  engine  misfire,  oxygen 
sensor  deterioration,  and  any  other 
deterioration  or  malfunction  within  the 
powertrain  which  could  cause  emission 
increases  greater  than  or  exceeding  the 
threshold  levels  established  in  §  86.094- 
17. 

A  malfunction  indicator  light  (MIL) 
located  in  the  dashboard  of  the  vehicle 
is  required  to  be  illuminated  when  the 
OBD  system  detects  malfunctions.  The 
purpose  of  the  MIL  is  to  inform  the 
vehicle  operator  of  the  need  for  service 
when  the  vehicle  is  operating  under 
potentially  high  emitting  conditions. 
Once  illuminated  to  indicate  a 
malfunction,  the  MIL  must  remain 
illuminated  during  all  periods  of  engine 
operation  until  the  trouble  codes  stored 
in  the  on-board  computer  are  cleared  by 
a  service  technician  or  after  repeated 
reevaluation  by  the  OBD  system  fails  to 
detect  a  reoccurrence  of  the  problem. 
The  regulations  allow  the  OBD  system 
to  extinguish  the  MIL  after  three 
subsequent  driving  cycles  of  similar 
operation  in  which  a  system  fault  does 
not  reoccur.  Similar  operating 
conditions  are  defined  as  being  within 
ten  (10)  percent  of  the  load  condition 
and  375  rpm  with  the  same  engine 
warm-up  status  which  existed  when  the 
malfunction  was  first  determined  (40 
CFR  86.094-17). 

Codes  indicating  the  likely  problem 
will  be  stored  in  the  vehicle's  on-board 
computer  for  ready  access  by 
technicians,  enabling  proper  diagnosis 
and  repair.  Section  202(m)(4)  of  the  Act 
requires  that  OBD  system  information 
be  unrestricted  and  accessible  to  anyone 
via  standardized  connectors  without 
requiring  access  codes  or  any  device 
only  available  from  the  manufacturer. 
Further,  the  OBD  system  inforination 
must  be  usable  without  need  for  any 
unique  decoding  information  or  device. 
In  accordance  with  this  mandate,  the 
OBD  rules  require  codes  to  be 
standardized  to  follow  the  diagnostic 
trouble  code  definitions  established  in 
Society  of  Automotive  Engineers  (SAE) 
J2012,  published  in  March  1992.  EPA 
allows  the  computer-stored  fault  codes 
to  be  cleared  after  forty  (40)  engine 
warm-up  cycles  if  the  same  fault  is  not 
reregistered.  Anyone  desiring  more 
detailed  information  on  the  OBD  system 
should  refer  to  the  OBD  rules  and  the 
preamble  promulgated  on  February  19, 
1993,  (58  FR  9468). 

The  Act  also  revised  and  strengthened 
EPA's  authority  to  prescribe  vehicle 
inspection  and  maintenance  (I/M) 
programs  for  ozone  nonattainment 
areas.  Section  182  of  the  Act  requires 


EPA  to  review,  revise,  and  republish  1/ 
M  program  requirements,  taking  into 
consideration  investigations  and  audits 
of  I/M  programs,  and  the  I/M 
requirements  established  in  the  Act. 

One  of  these  program  requirements  is 
inspection  of  vehicle  OBD  systems.  The 
Act  requires  that  OBD  inspections  be 
incorporated  into  all  basic  and 
enhanced  I/M  programs  once  vehicles 
with  mandated  OBD  systems  become 
part  of  the  fleet.  Section  182(c)(3)(vii) 
requires  that  I/M  programs  include 
"inspection  of  emission  control 
diagnostic  systems  and  the  maintenance 
or  repair  of  malfunctions  or  systems 
deterioration  identified  by  or  affecting 
such  diagnostic  systems."  Sections 
182(a)(2)  and  202(m)(3)  require  states  to 
amend  I/M  program  implementation 
plans  to  incorporate  the  inspection  of 
on-board  diagnostic  systems  within  two 
years  after  promulgation  of  regulations 
requiring  such  inspection. 

EPA's  initial  rule  implementing 
section  182's  I/M  requirements  (the  I/M 
rule)  was  promulgated  on  November  5. 
1992.  It  establishes  performance 
standards  and  other  requirements  for 
basic  and  enhanced  vehicle  I/M 
programs.  Several  sections  of  the  I/M 
rule  were  reserved  for  OBD 
requirements,  since  the  OBD  rules  had 
not  yet  been  promulgated.  This 
proposed  rule  addresses  those  sections 
of  the  I/M  rule  reserved  for  OBD 
requirements. 

OBD  systems  will  allow  an  inspector 
to  scan  for  stored  malfunction  codes  at 
the  time  of  the  periodic  I/M  test  by 
simply  attaching  a  computerized  scan 
tool  to  the  standardized  plug  provided 
on  all  OBD  equipped  vehicles.  The 
presence  of  one  or  more  emissions- 
related  codes  in  a  vehicle's  OBD  system 
will  indicate  current  or  recent  existence 
of  a  malfunction  with  the  potential  to 
cause  high  emissions.  Furthermore, 
current  emissions  problems  are  also 
indicated  if  the  MIL  is  commanded  to  be 
illuminated  by  the  OBD  system.  Thus, 
EPA  proposes  that  if  the  MIL  is 
commanded  to  be  illuminated  and  an 
emissions-related  code  is  present,  the 
vehicle  shall  fail  the  OBD  inspection 
and  be  required  to  obtain  the  repairs 
indicated  by  the  malfunction  code. 

On-board  diagnostic  system 
inspections  are  intended  to  improve  the 
accuracy  of  I/M  programs,  thus 
enhancing  air  quality  benefits.  The  short 
emission  tests  used  in  I/M  programs 
allow  some  vehicles  that  need  repair  to 
nevertheless  "pass"  the  test.  In  addition, 
visual  inspections  of  emission  control 
devices  can  only  determine  presence 
and  possibly  proper  connection  but  do 
not  necessarily  establish  that  the 
devices  are  functioning  properly. 
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Interrogation  of  the  OBD  system 
provides  another  means  of  identifying 
vehicles  in  need  of  repair.  It  also 
enables  more  accurate  and  efficient 
repairs  by  identifying  vehicle 
components  responsible  for  emission 
increases. 

A  vehicle's  failure  to  pass  an 
approved  1/M  test  may  provide  the  basis 
for  a  warranty  claim  under  the  Act. 
Section  207(b)  of  the  Act  requires 
vehicle  manufacturers  to  bear  the  cost  of 
repairing  a  failing  vehicle  such  that  it 
passes  the  I/M  test,  if:  (1)  Such  vehicle 
is  maintained  and  operated  in 
accordance  with  manufacturer 
instructions;  (2)  the  vehicle  fails  the  test 
during  the  appropriate  warranty  period; 
and  (3)  if  such  nonconformity/esults  in 
the  owner  having  to  bear  any  penalty  or 
other  sanction  under  state  or  Federal 
law.  Section  207(b)  establishes  a 
mechanism  to  provide  emission  control 
performance  warranty  coverage  for 
motor  vehicles  subject  to  such  tests 
under  the  circumstance  enumerated  in 
the  previous  sentence  (40  CFR  Part  85, 
Subpart  V).  Section  207(b)  requires  the 
Administrator  to  establish,  by 
regulation,  I/M  short  test  procedures  to 
be  used  for  determining  whether  in-use 
vehicles  comply  with  Federal  emission 
standards  if  the  Administrator 
determines  that  the  following  three 
conditions  have  been  met:  (1)  The  short 
test  methods  and  procedures  are 
"available"  (i.e.,  that  the  necessary 
equipment  may  be  readily  obtained  and 
that  the  procedure  is  reasonably 
expected  to  serve  its  function);  (2)  the 
procedures  are  consistent  with  good 
engineering  practices;  and  (3)  the  results 
are  reasonably  capable  of  being 
correlated  with  tests  conducted  under 
§  206(a)(1),  the  tests  used  to  certify  new 
vehicles. 

The  OBD  inspection  meets  these  three 
conditions.  Therefore,  the  Act  requires 
promulgation  of  regulations  to 
implement  the  performance  warranty 
for  vehicles  that  fail  the  OBD 
inspection.  EPA  is  therefore  proposing 
to  incorporate  the  OBD  test  procedures, 
equipment,  and  standards  for  failure 
into  its  emission  warranty  short  test 
regulations.  Subpart  W  of  Part  85  of 
Title  40  of  the  Code  of  Federal 
Regulations,  in  order  to  extend  warranty 
coverage  to  failure  of  the  OBD  test. 

OBD  equipped  vehicles  will  not 
constitute  a  significant  portion  of  the 
fleet  for  several  years  and  existing  I/M 
tests  will  be  identifying  malfunctioning 
vehicles  during  that  time.  Therefore, 
EPA  does  not  attribute  substantial  air 
quality  benefits  to  OBD  until  the  year 
2005.  At  this  point,  EPA  believes  it  is 
too  early  to  determine  whether  existing 
or  newly  established  I/M  test 


procedures  may  be  replaced  by  OBD  or 
how  long  it  will  take  to  refine  the  OBD 
technology  to  the  point  where  it  could 
substitute  for  other  I/M  test  procedures. 
The  Agency  plans  to  evaluate  the 
effectiveness  of  OBD  checks  to 
determine  whether  they  can  substitute 
for  all  or  some  of  the  I/M  tests  otherwise 
being  performed  on  OBD  equipped 
vehicles.  Nevertheless,  as  long  as  a 
significant  fraction  of  the  fleet  is  not 
OBD  equipped,  the  high-technology  I/M 
tests  established  in  the  federal  I/M  rule 
will  continue  to  be  needed. 

V.  Discussion  of  Maior  Issues 

A.  Components  of  the  OBD  Inspection 
1.  Test  Procedure 

When  a  vehicle  arrives  at  the  I/M 
lane,  the  inspector  must  determine 
whether  that  vehicle  is  equipped  with 
an  OBD  system  consistent  with 
§  86.094-17  in  order  to  determine 
whether  an  OBD  check  will  be 
performed  during  the  inspection.  In 
accordance  with  section  202(m)  of  the 
Act,  case-by-case  waivers  are  available 
to  any  manufacturer  that  is  unable  to 
meet  these  requirements  in  1994  or  1995 
model  years.  Thus,  the  OBD  inspection 
will  apply  to  all  1996  and  later  light- 
duty  vehicles  and  light-duty  trucks. 
Subpart  S  requires  the  inspector  to 
determine  the  model  year  of  the  vehicle 
when  inputting  other  vehicle 
identification  parameters. 

After  establishing  that  the  vehicle  is 
subject  to  OBD  system  requirements,  the 
inspector  will  perform  several  steps  to 
complete  the  test.  First,  the  inspector 
must  locate  the  vehicle  connector  (the 
data  link  connector)  and  attach  the 
inspection  computer  to  it.  The  OBD 
rules  require  that  the  vehicle 
cormector's  location,  accessibility, 
design,  and  function  be  consistent  with 
SAE  J1962  "Diagnostic  Connector." 
published  in  June  1992. 

The  connector  is  required  to  be 
located  in  the  passenger  compartment  in 
the  area  bounded  by  3ie  driver's  end  of 
the  instrument  panel  to  300  mm  beyond 
the  vehicle  centerline.  It  is  to  be 
attached  to  the  instnmient  panel  and 
accessible  from  the  driver's  seat. 

The  vehicle  connector  is  required  to 
be  readily  accessible.  Removal  of  the 
instrument  panel  cover,  connector 
cover,  or  any  other  barriers  must  not 
require  the  use  of  a  tool.  The  vehicle 
connector  should  allow  the  inspector  to 
employ  a  one-handed/blind  insertion  of 
the  mating  test  equipment  connector. 

After  the  test  system  i§  connected  to 
the  vehicle,  EPA  proposes  that  the  test 
system  employ  the  procedure  for 
retrieving  codes  specified  in  SAE  J1979 
"E/E  Diagnostic  Test  Modes,"  (DEC91), 


cited  in  the  OBD  rules.  This  involves 
two  steps.  Initially,  the  test  system 
should  send  to  the  OBD  computer  a 
request  to  retrieve  and  record  whether 
the  MIL  is  commanded  to  be 
illuminated.  Following  this,  the  test 
equipment  should  send  a  request  to 
retrieve  and  record  the  specific  codes 
that  are  stored. 

EPA  proposes  that  the  State  establish 
in  its  test  procedure  the  condition  the 
vehicle  shall  be  in  during  the  OBD 
inspection:  "key-on/engine-off '  (KOEO) 
or  "key-on/engine-running"  (KOER). 
This  must  be  clearly  specified  in  the 
State's  test  procedure  to  allow  for 
consistency  among  all  State  test  sites. 

Finally,  this  proposal  does  not  specify 
whether  the  OBD  inspection  should  take 
place  before  or  after  the  other  I/M  tests. 
EPA  is  allowing  the  states  to  determine 
the  placement  of  the  OBD  test  within 
the  I/M  lane.  In  addition,  EPA  is  seeking 
comments  on  the  feasibility  of 
conducting  OBD  inspections  while  the 
IM240  test  is  being  conducted,  and  thus 
seeks  information  on  manufacturer 
specifications  for  accessing  OBD 
systems.  Individuals  with  information 
relevant  to  this  inquiry  are  requested  to 
submit  such  information  during  the 
public  comment  period. 

2.  Anti-Tampering  Provisions 

In  addition  to  providing  data 
pertaining  to  stored  OBD  codes,  the 
information  provided  by  the  test 
equipment's  initial  request  provides  a 
safeguard  against  any  tampering  with 
the  OBD  system  immediately  prior  to 
the  test.  The  OBD  rules  require  that  a 
readiness  code  be  stored  in  the  on-board 
computer  to  indicate  when  the 
diagnostic  system  has  completed  all 
monitoring  checks  and  determined  that 
all  monitored  systems  are  functioning 
properly.  This  will  enable  I/M 
inspectors  to  be  certain  that  malfunction 
codes  have  not  merely  been  cleared, 
without  actual  repair  of  the 
malfunction,  since  the  last  OBD  check 
of  the  vehicle's  emission-related  control 
systems.  If  the  vehicle's  OBD  system 
indicates  that  the  on-board  diagnostic 
evaluation  of  any  module  is  incomplete, 
EPA  proposes  that  the  information 
contained  in  the  OBD  system  be 
considered  void  and  the  driver 
instructed  to  return  after  the  vehicle  has 
been  run  long  enough  to  allow  the  test 
cycle  of  all  supported  modules  to  be 
completed. 

B.  Standards  for  Failure  of  the  OBD 
Inspection 

Inspection  of  the  OBD  system  requires 
the  presence  of  a  properly  functioning 
vehicle  connector.  Therefore,  if  the 
inspector  has  determined  that  the 
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vehicle  is  subject  to  OBD  inspections 
but  the  vehicle  coimector  is  missing  or 
has  been  tampered  with,  EPA  proposes 
that  the  vehicle  shall  fail  the  inspection. 

Section  202(m)(4)  of  the  CAAA 
requires  that  OBD  system  information 
be  unrestricted  and  accessible  via 
standardized  connectors  and  not 
dependent  on  access  codes  or  any 
device  provided  only  by  the 
manufacturer.  The  information  obtained 
from  the  OBD  system  must  be  usable 
Without  need  for  any  unique  decoding 
information  or  device. 

To  satisfy  these  mandates,  EPA 
risquires  manufacturers  to  conform  to 
uniform  industry  standards  adopted 
through  the  Society  <of  Automotive 
Engineers  (SAE).  The  OBD  rules  require 
that  diagnostic  trouble  codes  be 
consistent  with  SAE  J2012 
"Recommended  Format  and  Messages 
for  Diagnostic  Trouble  Code 
Definitions,"  published  in  March  1992. 

The  standardization  of  diagnostic 
codes  allows  failing  codes  to  be 
specifically  identified  in  this  proposal. 
Q'A  has  developed  a  list  of  all 
emission-related  powertrain  diagnostic 
trouble  codes  which  will  result  in 
failure  of  the  OBD  test  if  present  when 
the  MIL  is  commanded  to  be 
illuminated.  Thus,  EPA  is  proposing 
that  the  vehicle  shall  fail  inspection  if 
the  vehicle's  MIL  is  commanded  to  be 
illiuninated  as  a  result  of  a  failure 
related  to  the  emission  control  system. 
Emission-related  failures  are  determined 
by  the  presence  of  an  emission-related 
trouble  code. 

Trouble  codes  may  be  present  due  to 
temporary,  reversible  conditions.  As 
discussed  above,  EPA  regulations 
require  trouble  codes  to  continue  to  be 
stored,  once  registered,  unless  40  engine 
warm-ups  occur  without  the  fault  of 
being  redetected,  while  the  regulations 
allow  the  MIL  to  be  extinguished  after 
three  driving  cycles  of  similar  operation 
in  which  the  fault  does  not  reoccur.  EPA 
is  proposing  to  limit  the  potential  for 
false  I/M  failures  by  proposing  that 
vehicles  fail  the  OBD  inspection  only  if 
both  (1)  emission-related  failure  codes 
are  present  and  (2)  the  MIL  is 
Commanded  to  be  illuminated. 

Furthermore,  if  the  MIL  is 
commanded  to  be  illuminated,  EPA 
proposes  that  the  inspector  visually 
inspect  the  MIL.  EPA  proposes  that  the 
vehicle  also  fail  the  OBD  inspection  if 
the  MIL  is  commanded  to  be 
illuminated  and  is  not  illuminated. 

Note  that  the  list  generated  for  the 
purpose  of  this  rule  does  not  define 
what  constitutes  "emission-related"  for 
the  purpose  of  any  other  regulation. 
This  list  defines  what  constitutes  I/M 
failures.  EPA's  proposed  list  of  codes 


resulting  in  I/M  failure  includes  all 
codes  related  to  fuel  and  air  metering, 
the  ignition  system  or  misfire,  auxiliary 
emission  controls,  and  the  computer 
and  output  circuits.  Some  of  the  codes 
related  to  the  transmission  are  also 
included.  For  example,  power  steering 
codes  are  included  because  power 
steering  affects  fuel  and  air  management 
during  certain  vehicle  operations,  such 
as  turning  right  or  left.  However,  codes 
pertaining  to  air  conditioning  and  cruise 
control  are  not  included. 

The  OBD  rule  in  §86.094-1 7(h)(2) 
specifically  requires  fault  codes  to  be 
consistent  with  SAE  J2012,  Part  C,  of 
March  1992.  However,  the  proposed  list 
of  codes  was  generated  using  the  March 
1994  version  of  J2012.  This  version  is 
currently  on  the  ballot  for  SAE 
approval.  If  it  is  not  approved,  the  final 
rule  will  use  the  March  1992  version. 

SAE  is  likely  to  continue  to  update 
J2012,  primarily  in  response  to  changes 
in  automotive  technology  and  industry 
needs.  Therefore,  EPA  shall  make 
revisions  to  this  rule  as  SAE  J2012  is 
revised.  As  the  list  of  diagnostic  trouble 
code  definitions  is  updated  by  SAE  and 
EPA  through  rulemaking,  EPA  expects 
states  to  revise  the  list  of  codes  used  to 
determine  vehicle  pass/fail  status. 

C.  OBD  Component  of  the  Performance 
Standard 

Since  OBD  inspections  are  an  element 
of  the  I/M  performance  standard  as 
established  in  the  rule  promulgated  on 
November  5, 1992  and  a  specifically 
required  component  of  the  program, 
OBD  inspections  do  not  generate 
emission  reduction  surpluses  relative  to 
the  performance  standard,  i.e.,  they  are 
not  substitutes  for  achieving  required 
emissions  reductions  but  rather  required 
supplements.  However,  while  including 
OBD  inspections  does  not  generate 
additional  credit  toward  the  I/M 
performance  standard,  it  may  generate 
additional  benefit.  The  actual 
magnitude  of  benefits  were  estimated  in 
tile  OBD  rule  itself  (58  FR  9482-9483). 
EPA  will  be  assessing  the  contribution 
the  OBD  inspection  actually  makes  once 
testing  starts  and  will  revise  future 
revisions  of  the  MOBILE  emissions 
model  to  account  for  these  benefits.  Due 
to  the  timing  of  this  requirement,  OBD 
checks  will  play  no  significant  role  in 
attaining  15%  reductions  by  1996. 

D.  Administrative  Program 
Requirements 

1.  Data  Collection  and  Analysis 

The  proposed  regulations  included  in 
today's  action  set  out  specific 
requirements  for  data  collection  and 
analysis  to  include  information  which 


will  enable  an  analysis  of  OBD's  role  in 
the  I/M  program. 

Inconsistent  data  collection  has  often 
hampered  analysis  of  program 
operation:  some  programs  have  been 
unable  to  calculate  basic  statistics  such 
as  the  number  of  vehicles  tested  and 
failed  because  of  incomplete  data 
collection.  Even  in  programs  where  data 
collection  has  occurred,  data  analysis 
has  not  been  used  extensively  in 
program  evaluation.  Subpart  S 
establishes  specific  data  collection 
requirements  for  I/M  programs.  This 
action  proposes  additional  data 
collection  and  analysis  requirements  for 
.vehicles  subject  to  OBD  inspection.  This 
will  allow  the  results  of  the  OBD  check 
to  be  compared  with  those  of  the 
emission  test.  Specifically,  these  data 
include  the  number  of  vehicles  that  fail 
the  OBD  test  and  pass  the  emission  test 
and  the  number  of  vehicles  which  pass 
the  OBD  test  and  fail  the  emission  test. 
This  action  also  proposes  that  the 
number  of  vehicles  which  have 
consistent  test  results  (i.e.,  fail  or  pass 
both  tests)  be  reported. 

EPA  is  also  proposing  the  collection 
and  analysis  of  data  pertaining  to  the 
MIL.  Specifically,  these  data  include  the 
number  of  vehicles  whose  MIL  is 
commanded  to  be  illuminated  but  who 
have  no  codes  stored  and  the  number  of 
vehicles  whose  MIL  is  not  commanded 
to  be  illuminated  but  who  have  codes 
stored.  This  action  also  proposes  that 
data  collection  include  the  number  of 
vehicles  whose  MIL  is  commanded  to  be 
illuminated  and  who  have  OBD  codes 
stored,  and  the  number  of  vehicles 
whose  MIL  is  not  commanded  to  be 
illuminated  and  who  have  no  OBD 
codes  stored. 

OBD  inspections  can  be  viewed  as  a 
supplement  to  the  inspection  regime 
which  improves  its  effectiveness  in 
finding  high  emitting  vehicles,  but  also 
as  a  possible  long-term  replacement  to 
the  other  tests  for  identifying  high 
emitting  vehicles.  The  analysis  of  the 
estimated  emission  reductions 
associated  with  OBD  assumes  that  OBD 
will  ultimately  identify  and  cause  to  be 
repaired  those  vehicles  in  all  I/M  areas 
which  are  capable  of  being  identified  by 
an  enhanced  I/M  test,  specifically  the 
IM240,  purge  and  pressure  tests.  This 
will  be  verified  by  data  collection  and 
analysis  during  the  initial  years  of  OBD 
implementation.  Thus,  this  information 
is  essential  to  evaluating  the  present  and 
future  role  of  IM240,  purge,  pressure, 
and  OBD  tests  in  I/M  programs. 

E.  State  Implementation  Plan  (SIP) 
Submissions 

Section  202(m)(3)  of  the  Act  requires 
states  to  amend  I/M  program 
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implementation  plans  to  incorporate  the 
inspection  of  on-board  diagnostic 
systems  within  two  years  after 
promulgation  of  regulations  requiring 
such  inspection.  Thus,  in  order  to  be 
considered  complete  and  fully 
approvable,  I/M  SIP  submittals  must 
include  OBD  inspections  within  two 
years  after  final  promulgation  of  this 
rule. 

F.  Implementation  Deadlines 

The  incorporation  of  OBD  inspections 
into  both  basic  and  enhanced  I/M 
programs  should  be  implemented  as 
expeditiously  as  p>ossible.  This  action 
proposes  that  OBD  requirements  for  I/M 
programs  be  fully  implemented  with 
respect  to  all  administrative  details  by 
January  1, 1998.  However,  there  will  be 
some  variation  depending  upon  model 
year  coverage  of  the  local  I/M  program. 

VL  Economic  Costs  and  Benefits 

Code  inspections  will  not  add 
significantly  to  the  time  or  cost  for  an 
inspection  due  to  the  rapid  connection 
and  data  transfer  capabilities  which 
have  been  developed  by  industry  and 
are  required  by  EPA's  OBD  rule.  Each  1/ 
M  lane  will  need  to  purchase  the 
equipment  necessary  for  OBD 
interrogation.  However,  this  equipment 
is  relatively  inexpensive  and  these  costs 
may  be  distributed  over  thousands  of 
tests.  For  enhanced  I/M  programs,  the 
capital  and  maintenance  costs 
associated  with  conducting  OBD  tests 
have  been  calculated  to  be  $0.05  per 
test.  The  OBD  cost  for  basic  centralized 
I/M  programs  is  only  $0,025  j>er  test  due 
to  the  higher  volume  of  cars  diat  can  be 
inspected  in  these  lanes.  The  total  cost 
of  incorporating  OBD  inspections  into 
enhanced  and  basic  centralized 
programs  nationwide  has  been 
calculated  to  be  about  $1.7  million. 

Very  few  states  continue  to  operate 
decentralized  test-and-repair  I/M 
programs.  Assuming  that  1200  tests  will 
be  conducted  with  every  scan  tool,  the 
incorporation  of  OBD  inspections  into 
test-and-repair  programs  has  been 
calculated  to  be  about  $2  million.  Thus, 
the  total  cost  of  incorporating  OBD 
inspections  into  all  I/M  programs  is  $3.7 
million. 

In  addition  to  improving  the 
identification  of  high  emitting  vehicles 
in  an  I/M  program.  OBD  systems  will 
also  be  of  great  utility  in  the  repair  of 
vehicles  which  fail  the  inspection, 
including  the  exhaust  emission  test. 
OBD  will  speed  identification  of  the 
responsible  component,  and  help  avoid 
trial  and  error  replacement  of 
components. 

In  addition  to  providing  information 
about  malfunctions  which  result  in 


excess  emissions,  OBD  code  inspections 
will  provide  information  about  other 
faulty  vehicle  components.  EPA 
recommends  that  this  information  be 
provided  to  the  vehicle  owner  even  if 
the  vehicle  passes  the  OBD  test, 
enabling  the  owner  to  more  efficiently 
repair  any  malfunctioning  components. 

Vn.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  desires  full  public  participation 
in  arriving  at  final  decisions  in  this 
Rulemaking  action.  EPA  solicits 
comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  Wherever 
applicable,  full  supporting  data  and 
detailed  analysis  should  also  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments.  All 
comments  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-94-21. 

Commenters  are  especially 
encoiu^ged  to  provide  information  on 
manufacturer  specifications  for 
accessing  OBD  systems.  Commenters 
who  wish  to  submit  proprietary 
information  for  consideration  should 
clearly  separate  such  information  from 
other  comments  by — 

•  Labeling  proprietary  information 
"Confidential  Business  Information" 
and 

•  Sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket. 

This  will  help  insure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket.  If  a  commenter  wants 
EPA  to  use  a  submission  labeled  as 
confidential  business  information  as 
part  of  the  basis  of  the  final  rule,  then 
a  nonconfidential  version  of  the 
document,  which  summarizes  the  key 
data  or  information,  should  be  sent  to 
the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  public  without 
notifying  the  commenters. 

B.  Public  Hearing 

Anyone  wishing  to  present  testimony 
about  this  proposal  at  the  public  hearing 
(see  DATES)  should,  if  possible,  notify 
the  contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  seven 
days  prior  to  the  day  of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  time  required  for  the 
presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 


equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
those  who  have  not  notified  the  contact 
earlier.  This  testimony  will  be 
scheduled  on  a  first-come,  first-serve 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  requests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 
material  before  the  hearing.  Such 
advance  copies  should  be  submitted  to 
the  contact  person  listed. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-94-21  (see 
ADDRESSES). 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrtmgements  with  the  court  reporter 
recording  the  proceeding. 

Vm.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  [58 
Federal  Register  51,735  (October  4, 
1993)1.  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Any  impacts  associated 
with  these  requirements  do  not  exceed 
the  impacts  that  were  dealt  with  in  the 
I/M  requirements  published  in  the 
Federal  Register  on  November  5, 1992 
(57  FR  52950).  This  regulation  is  not 
expected  to  be  controversial.  This 
regulation  does  not  raise  any  of  the 
issues  associated  with  "significant 
regulatory  actions."  It  does  not  create  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  otherwise  adversely 
affect  the  economy  or  the  environment. 
The  total  cost  of  incorporating  OBD 
inspections  into  all  I/M  programs 
nationwide  has  been  calculated  to  be 
less  than  $4  milUon.  It  is  not 
inconsistent  with  nor  does  it  interfere 
with  actions  by  other  agencies.  It  does 
not  alter  budgetary  impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  or  unusual  legal 
or  policy  issues.  Accordingly,  it  is 
appropriate  to  consider  this  a  "non- 
significant" or  "minor"  rule  action  and 
it  should  be  exempt  from  OMB  review. 

B.  Reporting  and  Record  Keeping 
Requirement 

This  proposal  only  marginally 
increases  the  existing  burden  through 
the  addition  of  requirements  to 
electronically  captuj«  and  store  one 
additional  data  element  (existing 
diagnostic  trouble  codes)  and  to  provide 
EPA  with  eight  additional  simfimary 
statistics  based  on  this  information.  The 
existing  collection  has  been  approved 
(OMB  no.  2060-0252)  through  February 
28, 1996.  This  additional  burden  will 
not  be  imposed  until  after  the  auxent 
Information  Collection  Request  has  been 
renewed.  When  the  current  Information 
Collection  Request  is  renewed,  any 
modifications  necessary  to  incorporate 
OBD  inspection  data  collection  will  be 
made.  These  few  additional  elements 
will  not  add  a  measivable  amount  to  the 
exist^g  estimated  bimien  of  85  hours. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M.  Street  S.W.  (Mail  Code  2136), 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
ills  proposal. 


C.  Regulatory  Flexibility  Act 

Piu^uant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  may  include  a  small  government 
entity  or  jurisdiction.  A  small 
government  jurisdiction  is  defined  as 
"govenmients  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  This  certification  is 
based  on  the  fact  that  the  I/M  areas 
impacted  by  the  proposed  rulemaking 
do  not  meet  the  definition  of  a  small 
government  jurisdiction,  that  is, 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000." , 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Motor  vehicle  pollution,  Nitrogen  oxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  85 

Confidential  business  information, 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  July  25, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  51  and  85  of  title  40  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  to  read  as 
follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OP  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Autiuuity:  42  U.S.C.  7401(a)(2),  7475(e), 
7502  (a)  and  (b),  7503, 7601(a)(1)  and  7602. 
Q04 

2.  Section  51.351  is  proposed  to  be 
amended  by  adding  text  to  paragraph  (c) 
to  read  as  follows: 

§  51 .351    Enhanced  I/M  performance 
standard. 


(c)  On-board  diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  newer  light 
duty  vehicles  and  light  duty  trucks 
equipped  with  certified  on-board 
diagnostic  systems  pursuant  to  40  CFR 
86.094-17,  and  repair  of  malfunctions 
or  system  deterioration  identified  by  or 
affecting  OBD  systems  as  specified  in  40 
CFR  51.357. 

•  •        •        •        • 

3.  Section  51.352  is  proposed  to  be 
amended  by  adding  text  to  paragraph  (c) 
to  read  as  follows: 

§51 .352    Basic  I/M  performance  standard. 

•  •        •        •        • 

(c)  On-board  diagnostics  (OBD).  The 
performance  standard  shall  include 
inspection  of  all  1996  and  newer  light 
duty  vehicles  and  light  duty  trucks 
equipped  with  certified  OBD  systems 
pursuant  to  40  CFR  86.094-17,  and 
repair  of  malfunctions  or  system 
deterioration  identified  by  or  affecting 
OBD  systems  as  specified  in  40  CFR 
51.357. 


4.  Section  51.357  is  proposed  to  be 
amended  by  adding  text  to  paragraphs 
(a)(12)  and  (b)(4)  to  read  as  follows: 

151.357    Test  Procedures  and  Standards. 

(a)  *  *  • 

(12)  On-board  diagnostic  checks. 
Inspection  of  the  on-board  diagnostic 
system  shall  be  according  to  the 
procedure  described  in  40  CFR  85.2223, 
at  a  minimum. 


(b)**' 

(4)  On-board  diagnostics  test 
standards.  Vehicles  shall  fail  if  the 
vehicle  connector  has  been  tampered 
with,  or  if  the  malfunction  indicator 
light  is  commanded  to  be  illuminated 
and  any  of  the  diagnostic  trouble  codes 
Usted  in  40  CFR  85.2207  are  present,  at 
a  minimum. 


5.  Section  51.358  is  proposed  to  be 
amended  by  adding  text  to  paragraph 
(b)(4)  to  read  as  follows: 

§51.358    Test  Equipment 

•  •        •        •        • 

(4)  On-board  diagnostic  test 
equipment  requirements.  The  test 
equipment  used  to  perform  on-board 
diagnostic  inspections  shall  function  as 
specified  in  40  CFR  85.2231. 

•  •        •        •        • 

6.  Section  51.365  is  proposed  to  be 
amended  by  adding  (a)(25)  as  follows: 

§51.365    Data  collection. 

(a)  •  *  * 
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(25)  Results  of  the  on-board  diagnostic 
check  expressed  as  a  pass  or  fail  along 
with  the  diagnostic  trouble  codes 
revealed. 

*  •        •        *       • 

7.  Section  51.366  is  proposed  to  be 
amended  by  adding  (a)(2)(xi)  through 
(xviii)  to  read  as  follows: 

§  51 .366    Data  Analysis  and  Reporting. 

*  •        *        •        • 

(a)*  *  * 
(2)*  •  * 

(xi)  Passing  the  on-board  diagnostic 
check  and  failing  the  I/M  emission  tests. 

(xii)  Failing  the  on-board  diagnostic 
check  and  passing  the  I/M  emission 
tests. 

(xiii)  Passing  both  the  on-boafd 
diagnostic  check  and  I/M  emission  tests. 

(xiv)  Failing  both  the  on-board 
diagnostic  check  and  1/M  emission  tests. 

(xv)  MIL  is  commanded  on  and  no 
codes  are  stored. 

(xvi)  MIL  is  not  commanded  on  and 
codes  are  stored. 

(xvii)  MIL  is  commanded  on  and 
codes  are  stored. 

(xviii)  MIL  is  not  commanded  on  and 
codes  are  not  stored. 

*  •        »        »       * 

8.  Section  51.372  is  proposed  to  be 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

$51,372    State  Implementation  plan 
submissions. 

***** 

(b)*  *  * 

(3)  States  shall  revise  SIPs  as  EPA 
develops  further  regulations.  Revisions 
to  incorporate  on-board  diagnostic 
checks  in  the  I/M  program  shall  be 
submitted  by  (two  years  after 
publication  of  final  rule). 
***** 

9.  Section  51.373  is  proposed  to  be 
amended  by  adding  paragraph  (f)  as 
follows: 

S  51 .373    Implementation  Deadlines. 

***** 

(f)  On-board  diagnostic  checks  shall 
be  implemented  as  part  of  I/M  programs 
by  January  1,1998. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

10.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7507,  7522,  7524, 
7525,  7541.  7542,  7543,  7547,  7601(a),  unless 
otherwise  noted. 

11-12.  A  new  §85.2207  is  proposed 
to  be  added  to  subpart  W  to  read  as 
follows: 


§  85.2207    Gn-Bcard  Diagnostics  Test 
Standards. 

(a)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  it  is  a  1996  or  newer 
vehicle  and  the  vehicle  connector  is 
missing  or  has  been  tampered  with. 

(b)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  the  malfunction 
indicator  light  is  commanded  to  be 
illuminated  and  it  is  not  illuminated. 

(c)  A  vehicle  shall  fail  the  on-board 
diagnostics  test  if  the  malfunction 
indicator  light  is  commanded  to  be 
illuminated  and  any  of  the  following 
OBD  codes,  as  defined  by  SAE  J2012 
"Recommended  Format  and  Messages 
for  Diagnostic  Trouble  Code 
Definitions."  (MAR94)  Part  C,  are 
present  (where  X  refers  to  any  digit). 
Copies  of  SAE  J2012  may  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc.,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001: 

(1)  Any  PXIXX  Fuel  and  Air  Metering 
codes. 

(2)  Any  PX2XX  Fuel  and  Air  Metering 
codes. 

(3)  Any  PX3XX  Ignition  System  or 
Misfire  codes. 

(4)  Any  PX4XX  Auxiliary  Emission 
Controls  codes. 

(5)  P0500  Vehicle  Speed  Sensor 
Malfunction. 

(6)  P0501  Vehicle  Speed  Sensor 
Range/Malfunction. 

(7)  P0502  Vehicle  Speed  Sensor 
Circuit  Low  Input. 

(8)  P0503  Vehicle  Speed  Sensor 
Intermittent/Erratic/High. 

(9)  P0505  Idle  Control  System 
Malfunction. 

(10)  P0506  Idle  Control  System  RPM 
Lower  Than  Expected. 

(11)  P0507  Idle  Control  System  RPM 
Higher  Than  Expected. 

(12)  P0510  Closed  Throttle  PosiUon 
Switch  Malfunction. 

(13)  P0550  Power  Steering  Pressure 
Sensor  Circuit  Malfunction. 

(14)  P0551  Power  Steering  Pressure 
Sensor  Circuit  Malfunction. 

(15)  P0552  Power  Steering  Pressure 
Sensor  Circvut  Low  Input. 

(16)  P0553  Power  Steering  Pressure 
Sensor  Circuit  Intermittent. 

(17)  P0554  Power  Steering  Pressure 
Sensor  Circuit  Intermittent. 

(18)  P0560  System  Voltage 
Malfunction. 

(19)  P0561  System  Voltage  Unstable. 

(20)  P0562  System  Voltage  Low. 

(21)  P0563  System  Voltage  High. 

(22)  Any  PX6XX  Computer  and 
Output  Circuits  codes. 

(23)  P0703  Brake  Switch  hiput 
Malfunction. 

(24)  P0705  Transmission  Range 
Sensor  Circuit  Malfunction  (PRNDL 
Input). 


(25)  P0706  Transmission  Range 
Sensor  Qrcuit.  Range/Performance. 

(26)  P0707  Transmission  Range 
Sensor  Circuit  Low  Input. 

(27)  P0708  Transmission  Range 
Sensor  Circuit  High  Input. 

(28)  P0709  Transmission  Range 
Sensor  Circuit  Intermittent. 

(29)  P0719  Torque  Converter/Brake 
Switch  "B"  Circuit  Low. 

(30)  P0720  Output  Speed  Sensor 
Circuit  Malfunction. 

(31)  P0721  Output  Speed  Sensor 
Circuit  Range/Performance. 

(32)  P0722  Output  Speed  Sensor 
Circuit  No  Signal. 

(33)  P0723  Output  Speed  Sensor 
Circuit  Intermittent. 

(34)  P0724  Torque  Converter/Brake 
Switch  "B"  Circuit  High. 

(35)  P0725  Engine  Speed  Input  Circuit 
Malfunction. 

(36)  P0726  Engine  Speed  Liput  Circuit 
Range/Performance. 

(37)  P0727  Engine  Speed  Input  Qrcuit 
No  Signal. 

(38)  P0728  Engine  Speed  Input  Circuit 
Intermittent. 

(39)  P0740  Torque  Converter  Clutch 
System  Malfunction. 

(40)  P0741  Torque  Converter  System 
Performance  or  Stuck  Off. 

(41)  P0742  Torque  Converter  Clutch 
System  Stuck  On. 

(42)  P0743  Torque  Converter  Clutch 
System  Electrical. 

(43)  P0744  Torque  Converter  Clutch 
Circuit  Intermittent. 

(d)  The  list  of  codes  shall  be  updated 
with  futtire  revisions  of  this  rule,  in 
conjunction  with  changes  to  40  CFR 
86.094-1 7(h)  (3). 

13.  A  new  §  85.2223  is  proposed  to  be 
added  to  subpart  W  to  read  as  follows: 

§  85.2223    On-Board  Diagnostic  Test 
Procedures. 

(a)  The  test  sequence  for  the    . 
inspection  of  on-board  diagnostic 
systems  on  1996  and  newer  light-duty 
vehicles  and  light-duty  trucks  shall 
consist  of  the  following  steps: 

(1)  The  on-board  diagnostic 
inspection  shall  be  conducted  either 
with  key-on/engine-off  or  key-on/ 
engine-running. 

(2)  The  inspector  shall  locate  the 
vehicle  connector  and  plug  the  test 
system  into  the  connector. 

(3)  The  test  system  shall  send  a  Mode 
$01,  PID  $01  request  to  determine  the 
evaluation  status  of  the  vehicle's  on- 
board diagnostic  system.  The  vehicle 
shall  be  automatically  rejected  from 
testing  if  Data  B,  Data  C,  and  Data  D 
indicate  that  the  evaluation  is  not 
complete  for  any  module  supported  by 
on-board  diagnostic  evaluation.  The 
customer  shall  be  instructed  to  return 
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after  the  vehicle  has  been  run  long 
enough  to  allow  the  testing  of  all 
supported  modules  to  be  completed.  If 
Data  B,  Data  C,  and  Data  D  again 
indicate  that  the  vehicle  should  be 
rejected  when  it  returns,  the  vehicle 
shall  be  failed. 

(4)  If  Data  B,  Data  C.  and  Data  D 
indicate  that  the  vehicle's  on-board 
diagnostic  evaluation  is  complete,  the 
test  system  shall  determine  the  status  of 
the  MIL  illumination  bit  and  record 
status  information  in  the  vehicle  test 
record. 

(i)  If  the  malfunction  indicator  light 
bit  is  commanded  to  be  illuminated  and 
any  of  the  codes  listed  at  40  CFR 
85.2207(c)  are  present,  the  test  system 
shall  retrieve  and  record  the  codes  in 
the  vehicle  test  record.  The  vehicle  shall 
fail  the  on-board  diagnostic  inspection. 

(ii)  If  the  malfunction  indicator  light 
bit  is  not  commanded  to  be  illuminated 
and  any  of  the  codes  listed  at  40  CFR 
85.2207(c)  are  present,  the  test  system 
shall  retrieve  and  record  the  codes  in 
the  vehicle  test  record.  The  vehicle  shall 
pass  the  on-board  diagnostic  inspection. 

(iii)  If  the  malfunction  indicator  light 
bit  is  commanded  to  be  illuminated,  the 
inspector  shall  inspect  the  MIL  to 
determine  if  it  is  illuminated.  The  status 
of  the  MIL  shall  be  recorded  in  the 
vehicle  test  record.  If  the  MIL  is 
commanded  to  be  illuminated  but  is 
not,  the  vehicle  shall  fail  the  on-board 
diagnostic  inspection. 

(5)  The  motorist  shall  be  provided 
with  the  on-board  diagnostic  test 
results,  including  the  codes  retrieved, 
the  status  of  the  MIL  illumination 
command,  and  the  pass  or  fail  result. 

14.  A  new  §  85.2231  is  proposed  to  be 
added  to  subpart  W  to  read  as  follows: 

{85.2231    On-t>oard  diagnostic  test 
•quipment  raquirements. 

(a)  The  test  system  interface  to  the 
vehicle  shall  include  a  plug  that 
conforms  to  SAE  )1962  "Diagnostic 
Connector." 

(b)  The  test  system  shall  meet  all 
vehicle  electrical/electronic 
compatibility  requirements  for  "OBD  n 
Scan  Tools"  as  specified  in  SAE  J1978 
and  J2201.  including  the  length  of  the 
electrical  cable  between  the  vehicle  and 
the  test  system. 

(c)  The  test  system  shall  be  capable  of 
performing  all  communication  fimctions 
as  specified  in  SAE  J1978,  J1979,  and 
|2205.  Specifically,  the  system  shall  be 
capable  of  checking  for  the  systems 
supported  by  the  on-board  diagnostic 
system  and  the  evaluation  status  of 
supported  systems  (test  complete/test 
not  complete)  in  Mode  $01  PID  $01,  as 
well  as  be  able  to  request  the  codes,  as 
specified  in  SAE  J1979.  In  addition,  the 


system  shall  have  the  capability  to 
include  bi-directional  communication, 
when  such  features  are  available,  and 
allow  for  non-intrusive  pressure  and 
purge  checks.  Copies  of  all  of  the  SAE 
documents  cited  above  may  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc..  400  Commonwealth 
Drive,  Warrendale,  PA  15096-^001. 

(d)  The  test  system  shall 
automatically  make  a  pass,  fail,  or  reject 
decision,  as  specified  in  the  test 
procedure  in  40  CFR  85.2223(a). 

[FR  Doc.  9&-20539  Filed  fr-17-95;  8:45  am) 
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40  CFR  Part  52 
[PA62-1-7023b;  FRL-6272-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Allegheny  County:  USX 
Clairton  Works 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  implementation  plan  (SP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  requires  the  availability  and 
maintenance  of  certain  air  pollution 
control  equipment  at  the  USX 
Corporation's  Clairton  Works  in 
Allegheny  County,  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  18, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  U.S.  Environmental 
Protection  Agency,  Region  ID,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 


available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and,  Allegheny 
County  Health  Department,  Bureau  of 
Environmental  Quality,  Division  of  Air 
Quality,  301  39th  Street,  Pittsburgh, 
Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell,  Technical 
Assessment  Section  (3AT22),  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107, 
phone:  215  597-9781. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title,  "Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plans;  Pennsylvania; 
Allegheny  County:  USX  Clairton 
Works",  which  is  located  in  the  Rules 
and  Regulations  Section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements,  Sulfur 
Oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  25, 1995. 
W.  Michael  McCabe. 
Regional  Administrator,  Repon  HI. 
(PR  Doc.  95-20485  Filed  8-17-95;  8:45  am) 

■ILLMO  CODE  a660-aO-P 


40  CFR  Part  52 
PN48-1-6761b;  FRL-627»-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  the  State  implementation  plan 
(SIP)  revision  submitted  by  the  State  of 
Indiana  for  its  Federally  Enforceable 
State  Operating  Permits  (FESOP) 
regulation  and  an  Enhanced  New 
Source  Review  (NSR)  regulation.  The 
USEPA  made  a  finding  of  completeness 
in  a  letter  dated  November  25, 1994. 
The  USEPA  proposes  to  approve 
Indiana's  FESOP  regulation  as  an 
acceptable  mechanism  for  establishing 
federally  enforceable  State  operating 
permits  for  the  purpose  of  creating 
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federally  enforceable  limitations  on  the 
potential  to  emit  of  certain  pollutants 
regulated  under  the  Clean  Air  Act.  The 
USEPA  proposes  to  approve  Indiana's 
Enhanced  NSR  regulation  as  an 
acceptable  mechanism  to  merge 
requirements  of  NSR  and  title  V  into 
one  permitting  process.  Soiuces  subject 
to  the  State  construcdon  permit  rule 
will  have  the  opportunity  to  satisfy  its 
operating  permit  requirements  by  opting 
into  this  preconstruction  rule.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  these 
actions  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
these  as  noncontroversial  actions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  USEPA 
will  not  institute  a  second  comment 
period  on  this  notice.  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before 
September  18. 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Ehner  Bortzer,  Chief. 
Regulatory  Development  Section, 
Regulatory  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulatory  Development 
Section,  Regulatory  Development 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATJON  CONTACT:  Sam 
Portanova,  Environmental  Engineer, 
Permits  and  Grants  Section,  Regulatory 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  886-3189. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  July  20. 1995. 
Valdas  V.  Adamkus, 

Regional  Administrator 

(FR  Doc.  95-20483  Filed  8-17-95;  8:45  am] 

BILUNO  CODE  6fi«»-S0-P 


40CFRPart52 

(CA  146-1-7134b;  FRL-6272-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Nonattainment  Area, 
Transportation  Control  Measure 
Replacement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone 
which  concern  a  transportation  control 
measure  (TCM)  to  be  implemented  in 
the  San  Joaquin  Valley  ozone 
nonattainment  area. 

The  intended  effect  of  proposing 
approval  of  this  SIP  revision  is  to 
control  emissions  of  ozone  precursors 
and  carbon  monoxide  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  action  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  18. 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Deborah 
Schechter.  Mobile  Source  Section  (A-2- 
1).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Copies  of  the  SIP  revision  and  EPA's 
evaluation  of  the  SIP  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  SIP  revision  are 
also  available  for  insf)ection  at  the 
following  locations: 
CaUfomia  Air  Resources  Board,  2020 

"L"  Street.  Sacramento.  CA  92123 


San  Joaquin  Valley  Unified  Air 
Pollution  Control  District.  1999 
Tuolomne  Street,  Suite  #200,  Fresno, 
CA  93721 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Schechter.  Mobile  Source 
Section.  A-2-1,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco,  CA  94105.  Telephone: 
(415)  744-1227. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  a  revision  to  the 
CaUfomia  SIP  to  implement  the 
"Railroad  Grade  Separations"  TCM  in 
the  San  Joaquin  Valley  ozone 
nonattainment  area  which  replaces  a 
TCM  that  was  never  implemented  from 
the  1982  California  ozone  and  CO  SIP 
for  San  Joaquin  County.  Because  the 
design  of  the  "Railroad  Grade 
Separations"  project  is  nearly  complete, 
because  the  funding  will  be  available 
and  has  been  committed  by  the  required 
agencies,  and  because  the  State 
submitted  a  fully  approvable  SIP 
revision,  the  EPA  has  decided  to  take 
direct  final  action  approving  the 
submittal  in  to  the  CaUfomia  SIP.  For 
further  details,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  July  26, 1995. 
J^Zelikson, 

Acting  Regional  Administrator. 

(FR  Doc.  95-20448  Filed  8-17-95;  8:45  am] 

BILUNC  CODE  6S«0-«0-P 


40CFRPart$2 

[LA-22-1-6870;  FRL-5280-e] 

Approval  and  Promulgation  of  Section 
182(f)  Exemption  to  the  Nitrogen 
Oxides  (N0%)  Control  Requirements 
for  the  Baton  Rouge  Ozone 
Nonattainment  Area;  Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  mlemaking. 

SUMMARY:  The  EPA  proposes  to  approve 
a  petition  bom  the  State  of  Louisiana 
requesting  that  the  Baton  Rouge  ozone 
nonattainment  area  be  exempt  fit)m 
NOx  control  requirements  of  section 
182(f)  of  the  Clean  Air  Act  (CAA)  as 
amended  in  1990.  The  State  of 
Louisiana  bases  its  request  for  Baton 
Rouge  upon  a  demonstration  that 
additional  NOx  reductions  would  not 
contribute  to  ozone  attainment  in  the 
nonattainment  area. 
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DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  September  18, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  dociunents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hoius  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Multimedia  Planning  and 
Permitting  Division,  1445  Ross 
Avenue,  Suite  700,  Dallas.  Texas 
75202-2733. 
Louisiana  Department  of  Environmental 
QuaUty.  H.  B.  Garlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeanne  McDaniels  or  Mr.  Quang  > 
Nguyen,  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 
Division,  U.S.  EPA  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 

Background 

NOx  are  precursors  to  ground  level 
(tropospheric)  ozone,  or  urban  "smog." 
When  released  into  the  atmosphere, 
NOx  will  react  with  volatile  organic 
compoimds  (VOC)  in  the  presence  of 
sunlight  to  form  ozone.  Tropospheric 
ozone  is  an  important  factor  in  the 
nation's  urban  air  pollution  problem. 

The  1990  Clean  Air  Act  Amendments 
(CAAA)  made  significant  changes  to  the 
air  quality  planning  requirements  for 
areas  that  do  not  meet  the  ozone 
NAAQS.  Subparts  1  and  2  of  part  D,  title 
I  of  the  CAA  as  amended  in  1990 
contain  the  air  quality  planning 
requirements  for  ozone  nonattaimnent 
areas.  Title  I  includes  new  requirements 
to  control  NOx  emissions  in  certain 
ozone  nonattainment  areas  and  ozone 
transport  regions.  Section  182(f) 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  as  are  appUed  to  major 
stationary  sources  of  VOC.  The  new 
NOx  requirements  are  reasonably 
available  control  technology  (RACT) 
and  new  soiut:e  review  (NSR).  These 
provisions  are  explained  more  fully  in 
the  EPA's  NOx  Supplement  to  the 
General  Preamble  published  in  the 
Federal  Register  (FR)  on  November  25. 
1992  (see  57  FR  55620).  In  addition,  the 
general  and  transportation  conformity 


mles  required  by  section  176(c)  (see  58 
FR  63214  and  58  FR  62188).  and  the 
vehicle  inspection  and  maintenance  (1/ 
M)  mles  required  by  section  182(c)(3) 
(see  57  FR  52989)  also  contain  new  NOx 
requirements. 

Baton  Rouge,  Louisiana,  was 
designated  nonattainment  for  ozone  and 
classified  as  serious  pursuant  to  sections 
107(d)(4)  and  181(a)  of  the  CAA.  The 
Baton  Rouge  nonattainment  area 
consists  of  the  following  parishes:  East 
Baton  Rouge,  West  Baton  Rouge,  Pointe 
Coupee.  Livingston.  Iberville,  and 
Ascension.  Under  section  181(a), 
serious  areas  must  attain  the  ozone 
NAAQS  by  1999.  Please  reference  56  FR 
56694  (November  6. 1991.  codified  for 
Louisiana  at  40  Code  of  Federal 
Regulations  81.319). 

AppUcable  EPA  Guidance 

The  CAA  specifies  in  section  182(f) 
that  if  one  of  the  conditions  listed  below 
is  met,  the  new  NOx  requirements 
would  not  apply: 

1.  In  any  area,  the  net  air  quality 
benefits  are  greater  without  NOx 
reductions  from  the  sources  concerned; 

2.  In  a  nontransport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  nonattainment 
area;  or 

3.  In  a  transport  region,  additional 
NOx  reductions  would  not  produce  net 
ozone  benefits  in  the  transport  region. 

In  addition,  section  182(f)(2)  states 
that  the  application  of  the  new  NOx 
requirements  may  be  limited  to  the 
extent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
"excess  reductions"  of  NOx.  The  NOx 
provisions  of  the  conformity 
requirements  would  also  not  apply  in  an 
area  that  is  granted  a  section  182(f) 
exemption  (see  58  FR  63214  and  58  FR 
62188).  In  addition,  certain  NOx 
provisions  of  the  I/M  requirements 
would  not  apply  in  an  area  that  is 
granted  a  section  182(f)  exemption  (see 
57  FR  52989). 

The  EPA's  Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(f) 
(December  1993)  describes  how  the  EPA 
will  interpret  the  NOx  exemption 
provisions  of  section  182(f).  In  addition, 
a  memorandum  signed  by  John  S.  Seitz, 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27. 
1994,  and  subsequent  modifications  to 
that  memorandum,  describe  certain 
revisions  to  the  process  the  EPA 
currently  intends  to  follow  for  granting 
exemptions  from  NOx  control 
requirements. 

As  desctibed  more  fully  in  the  Seitz 
memorandum,  petitions  submitted 
under  section  182(f)(3)  are  not  required 


to  be  submitted  as  State  Implementation 
Plan  (SIP)  revisions.  Consequently,  the 
State  is  not  required  under  the  CAA  to 
hold  a  public  hearing  in  order  to 
petition  for  an  areawide  NOx  exemption 
determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
the  petition. 

Although  the  May  27,  1994,  Seitz 
memorandum  includes,  among  the 
exemptions  that  may  be  submitted 
under  section  182(f)(3).  the  NOx 
requirements  of  both  the  general 
conformity  mle  (see  58  FR  63214)  and 
the  transportation  conformity  mle  (see 
58  FR  62188).  the  EPA  is  currently  in 
the  process  of  revising  the 
transportation  conformity  mle  to  ensure 
consistency  with  section  176(c)(3).  This 
impending  mle  revision  will  require 
areas  subject  to  section  182(b)(1)  (i.e.. 
moderate,  serious,  severe,  and  extreme 
ozone  nonattainment  areas)  to  submit 
transportation  conformity  NOx 
exemption  requests  as  revisions  to  the 
SIP.  All  other  NOx  exemptions  (i.e., 
NOx  NSR.  NOx  RACT.  general 
conformity  NOx  requirements,  and  I/M 
NOx  requirements)  may  still  be 
submitted  under  section  182(f)(3).  In 
this  notice,  the  EPA  is  not  proposing  to 
approve  an  exemption  from  the 
transportation  conformity  NOx 
requirements.  Rather,  this  will  be 
accompUshed  through  subsequent 
mlemaking  on  a  future  SIP  revision 
submitted  by  the  State. 

State  Submittal 

On  November  17. 1994.  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  submitted  to  the  EPA  a  petition 
pursuant  to  section  182(f)  which 
requests  that  the  Baton  Rouge 
nonattainment  area  be  exempted  by  the 
EPA  from  the  NOx  control  requirements 
of  section  182(0  of  the  CAA. 

The  State  bases  its  petition  on  an 
urban  airshed  modeling  (UAM) 
demonstration  that  additional  NOx 
reductions  would  not  contribute  to 
attainment  in  the  area.  This  modeling 
demonstrates,  consistent  v«th  the  EPA's 
December  1993  section  182(f)  guidance, 
that  decreases  in  ozone  concentrations 
resulting  from  VOC  reductions  alone  are 
equal  to  or  greater  than  decreases 
obtained  from  NOx  reductions  or  a 
combination  of  VOC  and  NOx 
reductions.  The  State's  submission 
includes  a  letter  from  Gustave  Von 
Bodungen.  Assistant  Secretary  of  the 
LDEQ,  to  Jane  N.  Saginaw.  Regional 
Administrator  of  the  EPA  Region  6. 
requesting  exemption  from  NOx  RACT 
and  transportation  conformity 
requirements  for  NOx  in  the  Baton 
Rouge  ozone  nonattainment  area,  along 
with  a  summary  of  modeling  results. 
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The  State  of  Louisiana  also  provided 
supplemental  technical  reports  based  on 
the  modeUng  demonstration  in  the 
Baton  Rouge  post-1996  rate-of-progress 
(ROP)  plan  submitted  to  the  EPA  on 
November  15, 1994,  pursuant  to  the 
requirements  of  section  182(c)(2)(B)  of 
the  CAA.  These  reports  contained  the 
following:  base  case  model  inputs,  base 
case  performance  evaluation,  1999 
emissions  report,  and  attainment 
modeling  report.  These  additional 
technical  reports  provided 
supplemental  detail  and  documentation 
on  the  modeling  information  provided 
to  the  EPA  in  the  State's  petition.  In 
addition,  the  State  submitted  follow-up 
letters  to  the  petition  to  (1)  provide 
revisions  to  several  tables  contiined  in 
the  original  petition  and  (2)  broaden  the 
scope  of  the  original  request  to  also 
include  exemptions  under  section  182(f) 
for  NOx  NSR,  general  conformity,  and  1/ 
M  NOx  requirements. 

Analysis  of  State  Submission 

The  following  items  are  the  basis  for 
the  EPA's  action  proposing  to  approve 
the  State  of  Louisiana's  section  182(f) 
NOx  exemption  petition  for  the  Baton 
Rouge  ozone  nonattainment  area.  Please 
refer  to  the  EPA's  Technical  Support 
Document  and  the  State's  submittal  for 
more  detailed  information. 

A.  Consistency  With  EPA  Section  182(f) 
Guidance 

Chapter  4  of  the  EPA's  December  1993 
section  182(f)  guidance  requires  that 
photochemical  grid  modeling  be  used  to 
simulate  conditions  resulting  from  three 
emission  reduction  scenarios:  (1) 
Substantial  VOC  reductions;  (2) 
substantial  NOx  reductions;  and  (3)  both 
VOC  and  NOx  reductions.  To 
demonstrate  that  NOx  reductions  would 
not  contribute  to  attainment,  the 
area  wide  predicted  maximum  l-hour 
ozone  concentration  for  each  day 
modeled  under  scenario  (1)  must  be  less 
than  or  equal  to  that  from  scenarios  (2) 
and  (3)  for  the  same  day.  Chapter  7 
specifies  that  the  application  of  UAM 
should  be  consistent  with  the 
techniques  specified  in  the  EPA 
"Guideline  on  Air  QuaUty  Models 
(Revised)."  and  "Guideline  for 
Regulator  Application  of  the  UAM  (July 
1991)."  In  addition.  Chapters  of  the 
EPA's  December  1993  section  182(f) 
guidance  requires  that  the  modeling 
simulating  conditions  from  the  NOx 
emission  reduction  scenarios  include 
NOx  emission  increases  after  November 
15. 1992,  due  to  new  or  modified 
stationary  sources  of  NOx.  (Many  of 
these  sources  would  be  subject  to  the 
best  available  control  technology 
requiremwit  through  the  prevention  of 


significant  deterioration  program,  but 
not  to  NSR  offsets.)  As  discussed  in  the 
next  section,  the  State  has  met  these 
requirements  by  using  the  UAM 
consistent  with  the  EPA's  guidance. 

B.  UAM  Modeling  Analysis 

The  LDEQ  used  UAM  version  IV,  an 
EPA-approved  photochemical  grid 
model,  to  develop  the  attainment 
demonstration  for  the  Baton  Rouge  area. 
The  State's  modeling  activities  were 
performed  as  outlined  in  the  UAM 
modeling  protocols,  according  to  the 
EPA's  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model."  A  specific  modeling  protocol 
was  developed  by  the  State  for  its 
modeling  activities.  The  State's 
modeling  protocol  was  reviewed  and 
approved  by  the  EPA.  The  discussion 
below  summarizes  the  EPA's  analysis  of 
how  the  State's  modeling 
demonstrations  complied  with  the 
EPA's  guidance.  Please  refer  to  the 
EPA's  Technical  Support  Document  for 
more  detailed  information. 

1.  Episode  Selection 

The  State  used  the  EPA  "Guideline 
For  Regulatory  Application  of  The 
Urban  Airshed  Model"  to  select 
episodes  for  use  in  the  Baton  Rouge 
UAM  modeling  exercises.  Data  from 
1987  through  1991  were  examined  for 
episodes  which  cover  at  least  48 
consecutive  hours  and  the  worst-case 
meteorological  conditions.  Three 
episodes  were  selected  for  the  UAM 
analysis  for  the  area. 

2.  Model  Domain  and  Meteorological 
Input 

The  LDEQ  used  a  sufficiently  large 
modeling  domain  for  Baton  Rouge  to 
ensiu%  that  the  model  captures  the 
movement  of  ozone  episodes  as  a  result 
of  the  VOC  and  NOx  emissions  emitted 
from  the  surface  sources.  Meteorological 
data  were  collected  from  numerous 
monitoring  stations  in  the  area.  The 
LDEQ  followed  the  methods  described 
in  the  UAM  user's  guides  to  develop 
model  inputs  for  wind  field  data, 
mixing  heights,  temperatiu^.  and 
meteorological  scalars  for  the  areas. 

3.  Emissions  Inventory 

The  Baton  Rouge  modeling  exercises 
were  conducted  using  VOC  and  NOx 
emission  inventories  compiled  by 
survey  and  direct  measurement  by  the 
LDEQ.  The  modeling  emissions 
inventories  are  composed  of  point 
source,  area,  on-road  mobile,  off-road 
mobile,  and  biogenic  emissions.  Where 
applicable,  emissions  were  adjusted  for 
pertinent  conditions  related  to  the 
episode  day  to  be  modeled,  thus 


producing  day-specific  emissions.  The 
State  followed  the  EPA's  procedures  for 
developing  episode-specific  emission 
inventories. 

The  EPA's  section  182(f)  guidance 
explains  that,  in  general,  the  purpose  of 
the  section  182(f)  requirements  for  NOx 
is  related  to  attainment  of  the  ozone 
standard,  which  suggests  that  an 
analysis  be  focussed  on  the  time  that 
attainment  of  that  standard  is  required. 
For  the  purpose  of  a  section  182(f) 
modeUng  demonstration,  this  means 
that  the  projected  emissions  inventory 
for  the  attainment  year  should  be  used. 

For  Baton  Rouge,  the  1999  attainment 
year  modeling  inventory  was  developed 
from  the  1990  base  year  emission 
inventory  and  adjusted  to  reflect  the 
projected  conditions  for  the  attainment 
year.  Demographic  and  econometric 
forecasting  methods  were  employed  to 
project  activities  levels  to  1999,  which, 
in  turn,  were  used  to  develop  a 
projected  emissions  inventory  for  1999. 
The  State  then  applied  the  VOC 
emission  reductions  that  are  projected 
to  be  realized  through  1996  from  the 
control  regulations  contained  in  the 
Baton  Rouge  15  percent  ROP  SIP 
submitted  to  the  EPA  on  November  15. 
1994.  and  the  NOx  controls 
implemented  between  1990  and  1994 
due  to  facilities'  voluntary  participation 
in  the  early  NOx  reduction  program. 
The  1999  inventories  did  not 
incorporate  any  additional  NOx 
emission  reductions  that  would  have 
been  achieved  through  implementation 
of  the  NOx  RACT.  NSR.  general 
conformity,  or  NOx-related  I/M 
provisions. 

4.  Model  Performance 

For  Baton  Rouge,  both  graphical  and 
statistical  performance  measures  were 
used  to  evaluate  the  model.  Using  these 
analyses,  the  predicted  results  from  the 
model  were  compared  to  the  observed 
results  for  each  episode.  These  analyses 
indicated  that,  overall,  the  model 
performed  satisfactorily  for  the  three 
episodes  used  for  the  UAM 
demonstration. 

5.  Section  182(f)  Demonstration 

The  EPA's  section  182(f)  guidance 
requires  the  State  to  model  three 
emission  reduction  scenarios  to  evaluate 
the  benefits  of  NOx  reductions:  (1) 
Substantial  VOC  reductions;  (2) 
substantial  NOx  reductions;  and  (3)  both 
VOC  and  NOx  reductions. 

For  the  section  182(f)  demonstration, 
the  LDEQ  modeled  the  three  emission 
reduction  scenarios  for  all  three 
episodes  using  the  1999  projected 
emission  inventory,  which  includes  the 
voluntary  early  (1990-1994)  point 
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source  NOx  reductions  and  the  VOC 
emission  controls  to  be  implemented 
through  1996  (i.e.,  15  percent  ROP).  The 
LDEQ  modeled  the  scenarios  using 
across-the-board  reductions  in  the 
projected  VOC  and  NOx  point  source 
emission  inventories.  The  State  first 
modeled  substantial  NOx  and  VOC 
emission  reductions  as  follows:  a  100 
percent  reduction  in  point  source  VOC 
emissions  alone;  a  100  percent 
reduction  in  point  source  NOx 
emissions  alone;  and  a  100  percent 
reduction  in  both  VOC  and  NOx 
emissions  combined.  This  reduction 
represents  approximately  46  percent  of 
the  total  projected  anthropogenic  VOC 
emissions  and  approximately  57%  of 
the  total  projected  NOx  emissions.  The 
State  also  modeled  smaller  across-the- 
board  reductions  in  the  projected  VOC 
and  NOx  point  source  emissions  of 
25%,  50%,  and  75%  separately  and 
then  combined  in  order  to  more 
aocurately  characterize  near-term  VOC 
and  NOx  control  scenarios. 

As  explained  in  the  EPA's  section 
182(f)  guidance,  the  EPA  believes  it  is 
appropriate  to  focus  this  analysis  on  the 
areavkdde  maximum  1-hour  predicted 
ozone  concentration,  since  this  value  is 
critical  for  the  attainment 
demonstration.  For  all  three  episodes, 
the  controlling  day  showed  that  the 
domain-wide  predicted  maximum 
ozone  concentrations  are  lowest  when 
only  VOC  reductions  are  modeled.  In 
contrast,  further  NOx  reductions 
increase  the  domain-wide  maximum 
ozone  concentrations.  Please  refer  to  the 
EPA's  Technical  Support  Document  for 
more  detailed  information. 

Proposed  Rulemaking  Action 

In  this  action,  the  EPA  proposes  to 
approve  the  section  182(f)  NOx 
exemption  petition  submitted  by  the 
State  of  Louisiana  for  the  Baton  Rouge 
ozone  nonattainment  area.  If  finally 
approved,  the  exemption  would  stop  the 
mandatory  sanctions  clock  started  on 
July  1. 1994,  under  section  179(a),  as  a 
result  of  the  EPA's  finding  of  failure  to 
submit  the  NOx  RACT  SIP.  Pursuant  to 
section  179(a).  if  withiji  18  months  after 
the  finding  of  failure  to  submit,  the  State 
has  not  made  a  complete  submittal  or 
received  full  approval  for  a  section 
182(f)  NOx  exemption,  the  EPA  would 
be  required  to  impose  the  requirement 
to  provide  two-to-one  NSR  offsets.  If  the 
State  has  not  corrected  its  deficiency 
within  six  months  after  imposing  the 
of  feet  sanction,  the  EPA  would  impose 
a  second  sanction,  on  highway  funding. 
Any  sanction  the  EPA  imposes  must 
remain  in  place  until  the  EPA 
determines  that  the  State  has  corrected 
the  deficiency.  In  addition,  the  finding 


of  failure  to  submit  triggered  the  24- 
month  clock  for  the  EPA  to  impose  a 
Federal  Implementation  Plan  as 
provided  under  section  110(c)(1)  of  the 
CAA.  It  should  be  noted  that,  if  finally 
approved,  the  section  182(f)  exemption 
would  not  affect  any  other  sanctions 
clocks  that  might  be  running  at  that  time 
for  findings  issued  for  other  mandatory 
submittals. 

The  EPA  believes  that  all  section 
182(f)  exemptions  that  are  approved 
should  be  approved  only  on  a 
contingent  basis.  As  described  in  the 
EPA's  NOx  Supplement  to  the  General 
Preamble  (57  FR  55628,  November  25, 
1992),  the  EPA  would  rescind  a  NOx 
exemption  in  cases  where  NOx 
reductions  were  later  found  to  be 
beneficial  in  the  area's  attainment  plan. 
That  is,  a  modeling  based  exemption 
would  last  for  only  as  long  as  the  area's 
modeling  continued  to  demonstrate 
attainment  without  the  additional  NOx 
reductions  required  by  section  182(f). 

If  the  EPA  later  determmes  that  NOx 
reductions  are  beneficial  based  on  new 
photochemical  grid  modeling  in  an  area 
initially  exempted,  the  area  would  be 
removed  from  exempt  status  and  would 
be  required  to  adopt  NOx  RACT  and  the 
NOx  provisions  of  the  NSR,  I/M,  and 
general  conformity  rules  except  to  the 
extent  that  modeling  shows  NOx 
reductions  to  be  "excess  reductions."  In 
the  rulemaking  action  which  removes 
the  exempt  status,  the  EPA  would 
specify  a  schedule  for  States  to  adopt 
the  NOx  RACT  and  NSR  rules  and  for 
sources  to  comply  with  the  NOx  RACT 
emission  limits. 

In  summary,  the  UAM  modeUng 
results  for  the  Baton  Rouge 
nonattainment  area  indicate  that 
additional  NOx  reductions  as  well  as 
NSR  control  of  any  NOx  increases 
related  to  expected  grovrth  would  not 
contribute  to  attainment  of  the  ozone 
standard  by  1999.  The  EPA  therefore 
proposes  to  approve  a  NOx  exemption 
for  the  Baton  Rouge  area.  This 
exemption  will  remain  effective  for  only 
as  long  as  modeling  continues  to  show 
that  NOx  control  activities  would  not 
contribute  to  attainment  in  the  Baton 
Rouge  nonattainment  area. 

Request  for  Public  Comments 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal.  As  indicated  at 
the  outset  of  this  action,  the  EPA  wall 
consider  any  comments  received  by 
September  18,  1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

Approvals  of  NOx  exemption 
petitions  under  section  182(f)  of  the 
CAA  do  not  create  any  new 
requirements.  Therefore,  because  the 
Federal  approval  of  the  petition  does 
not  impose  any  new  requirements,  the 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  affected  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2)]. 

Unfunded  Mandates 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unhinded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

EPA's  proposed  action  would  relieve 
requirements  otherwdse  imposed  under 
the  CAA  and,  hence,  would  not  impose 
any  federal  intergovernmental  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act.  This  action 
also  would  not  impose  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Volatile  organic 
compounds. 
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Dated-  August  14, 1995. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  52  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.992  is  proposed  to  be 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

§52.992    Area-wide  nitrogen  oxides  (NOx) 
exeflif>tlons. 

•        •        *        *        • 

(b)  The  LDEQ  submitted  to  the  EPA 
on  November  17, 1994,  a  petition 
requesting  that  the  Baton  Rouge  ozone 
nonattainment  area  be  exempted  from 
the  NOx  control  requirements  of  section 
182(f)  of  the  CAA.  In  addition, 
supplemental  information  was 
submitted  to  the  EPA  by  the  LDEQ  on 
January  26, 1995,  June  6, 1995,  and  June 
16, 1995.  The  Baton  Rouge 
nonattainment  area  consists  of  East 
Baton  Rouge,  West  Baton  Rouge,  Point 
Coupee,  Livingston,  Iberville,  and 
Ascension  parishes.  The  exemption 
request  was  based  on  photochemical 
grid  modeling  which  shows  that 
reductions  in  NOx  would  not  contribute 
to  attainment  in  the  nonattainment  area. 
On  (insert  date  60  days  after  date  of 
final  approval),  the  EPA  approved  the 
State's  request  for  an  areawide 
exemption  from  the  following 
requirements:  NOx  new  soiut:e  review, 
NOx  reasonable  available  control 
technology,  NOx  general  conformity, 
NOx  inspection  and  maintenance 
requirements. 

[FR  Doc.  95-20526  Filed  8-17-95;  8:45  am] 

MLLMG  C006  M60-60-P 


40  CFR  Parts  52  and  81 
(LA-a4-1-7026l);  FRL-6277-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Louisiana; 
Approval  of  the  Maintenance  Plans  for 
the  Parishes  of  Beauregard,  Grant, 
Lafayette,  Lafourche,  and  St  Mary; 
Redesignation  of  ttiese  Ozone 
Nonattainment  Areas  to  Attainment 

AQEf4CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  On  March  27, 1995,  December 
12, 1994.  October  21. 1994,  November 
18, 1994,  and  November  23, 1994,  the 


State  of  Louisiana  submitted  revised 
maintenance  plans  and  requests  to 
redesignate  the  ozone  nonattainment 
areas  of  Beauregard,  Grant,  Lafayette, 
Lafourche,  and  St.  Mary  Parishes  to 
attainment.  These  maintenance  plans 
and  redesignation  requests  were 
initially  submitted  to  the  EPA  during 
the  Summer  of  1993.  Although  the  EPA 
deemed  these  initial  submittals 
complete,  certain  approvability  issues 
existed.  The  State  of  Louisiana 
addressed  these  approvability  issues 
and  has  revised  its  submissions.  Under 
the  Clean  Air  Act  (CAA),  nonattainment 
areas  may  be  redesignated  to  attainment 
if  sufficient  data  are  available  to  warrant 
the  redesignation  and  the  area  meets  the 
other  CAA  redesignation  requirements. 
In  this  action,  EPA  is  proposing  to 
approve  Louisiana's  redesignation 
requests  because  they  meet  the 
maintenance  plan  and  redesignation 
requirements  set  forth  in  the  CAA  and 
EPA  is  proposing  to  approve  the  1990 
base  year  emissions  inventory.  The 
approved  maintenance  plans  will 
become  a  federally  enforceable  part  of 
the  State  Implementation  Plan  (SIP)  for 
Louisiana. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
these  redesignation  requests  in  a  direct 
final  rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  srt  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  18, 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6T-AP),  U.S.  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 


Louisiana  Department  of  Environmental 

Quality,  Office  of  Air  Quality,  P.O. 

Box  82135,  Baton  Rouge.  Louisiana 

70884-2135. 

Anyone  wishing  to  review  this 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  control,  Area  designations. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental 
regulations.  National  parks.  Reporting 
and  recordkeeping.  Ozone.  Volatile 
organic  compounds.  Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  21, 1995. 
A.  Stanley  Meibiug, 
Acting  Regional  Administrator  (6 A). 
[PR  Doc.  95-20190  Filed  8-17-95;  8:45  ami 

BiLUNO  COOC  M6O-S0-P 

40  CFR  Parts  52  and  81 
[TN  141-1-e»86b;  FRL-6277-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  Redesignation  of  the 
Rossville  Area  of  Fayette  County, 
Tennessee,  to  Attainment  for  Lead 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  purpose  of 
redesignating  the  Fayette  County  area  to 
attainment  for  lead.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rational  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
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based  on  this  proptosed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  September  18, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Kimberly  Bingham, 
^Regulatory  Planning  and  Development  ' 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Tennessee  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch.  345 

Courtland  Street  NE..  Atlanta,  Georgia 

30365. 
Tennessee  Department  of  Environment 

and  Conservation,  Division  of  Air 

Pollution  Control.  401  Church  Street. 

L  &  C  Annex.  9th  Floor,  Nashville, 

Tennessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365.  The  telephone  niunber  is  (404) 
347-3555  extension  4195. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  3, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

|FR  Doc  95-20192  Filed  8-17-95;  8:45  am) 

MLUNC  CODE  eS«0-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[WT  Docket  No.  95-131;  FCC  95-318] 

Allow  Interactive  Video  and  Data 
Service  OUDS)  Licensees  to  Eliminate 
the  One-year  Construction  "Build-out" 
Requirement 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  has 
proposed  rules  to  allow  Interactive 
Video  and  Data  Service  (lUDS)  licensees 
to  eliminate  the  one-year  construction 
"build-out"  requirement.  This  action 
was  initiated  on  our  own  motion  in 
response  to  requests  by  several  lUDS 
licensees  that  participated  in  the  lUDS 
auction.  Originally  crafted  in  the 
context  of  awarding  licenses  by  lottery, 
the  one-year  construction  benchmark 
now  appears  unnecessary.  Licensees 
have  sufficient  economic  incentives  to 
provide  service  as  quickly  as  possible; 
eliminating  this  one-year  benchmark 
will  provide  licensees  with  greater 
flexibility  in  making  financial, 
equipment,  and  other  construction- 
related  decisions. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1995  and  reply 
comments  must  be  filed  on  or  before 
October  5. 1995. 

ADDRESSES:  Federal  Communication 
Commission.  1919  M  Street,  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kinin  at  (202)  418-0680. 
Wireless  Telecommunications  Bureau. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  WT  Docket  95- 
131.  FCC  95-318.  adopted  July  31, 1995, 
and  released  August  14, 1995.  The  full 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  230, 
1919  M  Sti^et,  NW.,  Washington.  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  response  to  requests  by  several 
lUDS  licensees  that  were  awarded 
licenses  as  a  result  of  the  lUDS  auction, 
the  Commission  initiated  a  rule  making 
to  amend  part  95  of  its  Rules.  47  CFR 
part  95.  to  eliminate  the  one-year 
construction  "build-out"  requirement. 
The  lUDS  service  rules,  crafted  in  1992 
in  the  context  of  awarding  licenses  by 
lottery,  were  intended  to  reduce 
speculation  and  spectrum  warehousing. 
The  Commission  believes  that  the  one- 
year  construction  benchmark  is  no 
longer  necessary  when  licenses  are 
awarded  by  auction. 

2.  The  Commission  proposes  to 
amend  §  95.833(a)  of  its  rules  to  permit 
lUDS  licensees  to  eliminate  the  one-year 


construction  requirement,  but  not  alter 
the  three-  and  five-year  benchmarks. 
Licensees  argue  that  the  lUDS 
equipment  market  is  in  early 
development  and  the  one-year  rule  will 
hinder  the  industry's  technological 
development.  The  Commission  believes 
that  with  auction-awarded  licenses, 
licensees  have  sufficient  economic 
incentive  to  provide  service  as  quickly 
as  possible.  In  addition,  it  is  in  the 
public  interest  to  provide  licensees  with 
greater  flexibility  in  making  financial, 
equipment  and  other  construction- 
related  decisions.  Finally,  leaving  the 
three-  and  five-year  benchmarks  in  tact, 
ensures  timely  service  to  the  public. 
3.  The  Commission  seeks  specific 
comments  concerning  the  proposed  rule 
amendment. 

Initial  Regulatory  Flexibility  Analysis 

Reason  for  Action 

The  Commission  proposes  to  amend 
part  95  of  its  rules  to  eliminate  the  one- 
year  "build-out"  construction 
requirement  in  the  Interactive  Video 
and  Data  Service  (lUDS).  Section 
95.833(a)  was  crafted  in  the  context  of 
lotteries,  but  with  auctions,  speculation 
and  spectrum  warehousing  are  not 
issues. 

Objectives 

This  change  will  provide  greater 
opportunity  for  lUDS  technological 
development  and  give  licensees  greater 
flexibility  in  their  equipment/business 
decisions. 

Legal  Basis 

The  proposed  action  is  authorized 
under  sections  4(i),  303(r)  and  309(j)  of 
the  Communications  Act,  47  U.S.C. 
154(i),  303(r)  and  309(j). 

Report,  Recordkeeping  and  Other 
Compliance  Requirements 

None. 

Federal  Rules  Which  Overlap,  Duplicate 
or  Conflict  With  These  Rules 

None. 

Description,  Potential  Impact,  and 
Small  Entities  Involved 

The  proposed  rule  change  would 
benefit  lUDS  licensees  by  allowing  more 
flexibility  in  their  construction 
decisions,  while  offering  service  in  the 
intended  time  frame.  Most  lUDS 
licensees  are  expected  to  be  small 
entities. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

None. 
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List  of  Sub)ects  in  47  CFR  Part  95 

Interactive  Video  and  Data  Service 
(lUDS).  Radio. 

Federal  Communications  Commission. 

UVera  F.  ManhaU, 

Acting  Secretary. 

[FR  Doc.  95-20504  Filed  8-17-95;  8:45  am) 

BtLUNG  CODE  (712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 
P.D.  0601 95E] 
•  RIN  0648-AH98 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Additional  Turtle  Excluder 
Device  Requirements  Within  Certain 
Fishery  Statistical  Zones 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  NMFS  is  urithdrawing  a 
proposed  rule  that  would  require 
additional  restrictions  on  shrimp 
trawlers  Bshing  in  waters  off  Texas. 
NMFS  is  withdrawing  the  rule  due  to 
volimtary  adoption  of  gear  restrictions, 
increased  law  enforcement,  and  the  late 
re-opening  of  Texas  waters  to 
shrimping. 

DATES:  This  withdrawal  of  proposed 
rule  is  withdrawn  on  August  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  813-570-5312.  or 
Phil  Williams,  301-713-1401. 
SUPPLEMENTARY  INFORMATION:  The 
waters  off  Texas  were  closed  to  shrimp 
fishing  on  May  15, 1995,  for  the  annual 
closure  which  is  coordinated  by  State 
and  Federal  flsheries  managers  to  allow 
shrimp  to  grow  larger  and  therefore 
more  valuable.  The  closure  period  is 
usually  marked  by  low  levels  of  sea 
turtle  strandings,  and  during  the  8 
weeks  of  the  1995  Texas  closure,  only 
15  sea  turtle  strandings  including  2 
Kemp's  ridleys  were  reported  on 
offshore  Texas  beaches.  Due  to 
historical  stranding  data,  however. 
NMFS  anticipated  an  increase  in  sea 
turtle  strandings  on  offshore  Texas 
beaches  in  the  weeks  following  the  re- 
opening of  Texas  waters  to  shrimping. 
In  1994.  9  dead  sea  turtles  stranded  in 
Texas  during  the  4  weeks  prior  to 
opening,  while  99  dead  turtles  stranded 
in  the  4  weeks  following  opening.  Over 


the  last  5  years,  the  stranding  data 
indicate  that,  on  average,  an  eight-fold 
increase  in  sea  turtle  strandings  follows 
the  opening  of  Texas  waters  to 
shrimping. 

NMFS  therefore  issued  a  proposed 
rule  to  implement  the  gear  restrictions 
identified  under  the  Shrimp  Fishery/ 
Emergency  Response  Plan  (60  FR  19885. 
April  21. 1995)  in  offshore  Texas  waters 
out  to  10  nm  (18.5  km)  for  a  30-day 
period  after  the  opening.  The  proposed 
rule  was  published  June  16, 1995  (60  FR 
31696),  with  a  2  week-comment  period. 
Three  public  hearings  were  held  in 
Texas  (June  19,  20,  and  26).  Over  100 
people  attended  the  public  hearings, 
including  29  that  gave  public  testimony. 
Written  comments  were  received 
through  July  6, 1995.  All  but  four  of  the 
conunents  received  during  the  comment 
period  were  in  opposition  to  the 
proposed  rule. 

Taking  these  comments  into  account, 
on  July  6, 1995,  NMFS  decided  not  to 
implement  a  final  rule  in  Texas  for  three 
reasons:  (1)  The  apparent  willingness  of 
sofne  segments  of  the  industry  to 
voluntarily  adopt  gear  restrictions  to 
reduce  sea  turtle  strandings;  (2)  the 
deployment  of  a  special  turtle  excluder 
device  (TED)  law  enforcement  team  and 
specially  trained  Coast  Guard  groups; 
and  (3)  the  late  opening  (at  least  a  week 
later  than  any  opening  in  the  last  5 
years)  of  Texas  waters  to  shrimping, 
which  is  anticipated  to  result  in  better 
shrimp  catches  farther  offshore.  A  news 
bulletin  announcing  this  decision  and 
asking  shrimpers  to  voluntarily  use 
small  try  nets  and  top-opening  hard-grid 
TEDs  was  widely  circulated  by  NMFS 
on  July  14, 1995. 

Authority:  16  U.S.C.  1531  etseq. 
Dated:  August  15, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-20544  Filed  8-17-95;  8:45  am) 
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50  CFR  Part  683 

[Docket  No.  950803202-5202-01;  I.D. 
070395C] 

RIN  0648-AH48 

Western  Pacific  Bottomfish  Fisheries; 
Enforcement  of  Permit  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  make  minor  changes  to 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Bottomfish 
Fisheries  of  the  Western  Pacific  Region. 
In  addition  to  some  technical  changes, 
operators  of  bottomfish  vessels  would 
be  required  to  display  their  official 
number  to  enhance  enforcement,  and 
fish  dealers  would  be  required  to  make 
available  to  authorized  officers  records 
that  are  required  by  state  law  regarding 
sales  of  fish  to  facilitate  monitoring  of 
the  fishery.  These  changes  are  intended 
to  make  existing  regulations  clearer  and 
more  effective. 

DATES:  Comments  will  be  accepted  until 
October  16. 1995. 

ADDRESSES:  Comments  should  be  sent  to 
Ms.  Hilda  Diaz-Soltero.  Director, 
Southwest  Region,  NMFS,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Morgan,  310-980-4036;  or 

Alvin  Z.  Katekaru,  808-973-2985. 
SUPPLEMENTARY  INFORMATION:  At  the 
September  1994  meeting  of  the  Western 
Pacific  Fishery  Management  Council 
(Council),  the  NMFS  Office  of 
Enforcement,  Southwest  Region, 
recommended  changes  to  the 
regulations  for  the  bottomfish  fisheries 
for  the  purpose  oficlarifying  the 
requirements.  The  Council  approved 
those  changes  and  recommended  that 
NMFS  amend  the  existing  regulations. 
The  proposed  changes  are  as  follows: 

1.  List  in  the  prohibitions  section  of 
the  regulations  that  fishing  without  a 
permit  in  the  Mau  Zone  of  the 
Northwestern  Hawaiian  Islands  is 
unlawful.  A  permit  is  required  for  both 
the  Ho'omalu  and  Mau  zones;  however, 
only  the  Ho'omalu  Zone  is  mentioned  in 
the  prohibitions  section  at  §  683.6. 
Mentioning  the  Mau  Zone  in  the 
prohibitions  section  would  correct  an 
oversight.  2.  Require  operators  of 
bottomfish  vessels  to  display  their 
official  numbers.  Operators  of  vessels 
fishing  in  the  crustacean  and  pelagic 
fisheries  of  the  western  Pacific  are 
required  to  display  their  official 
numbers;  however,  this  requirement 
was  overlooked  in  the  bottomfish 
fishery.  Displaying  the  official  number 
would  help  enforcement  officers  to 
identify  fishing  vessels,  thereby 
minimizing  radio  contact  and  time  on 
scene  by  air  or  ship  while  enforcing  the 
regulations. 

3.  Require  any  person,  such  as  fish 
dealers,  to  make  available  to  authorized 
officers  records  that  are  required  by 
state  law  regarding  sales  of  fish.  Current 
regulations  at  §  683.4(c)  require 
fishermen  and  fish  dealers  to  submit  to 
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the  appropriate  state  agency  all  reports 
required  by  that  state.  A  new  paragraph 
is  proposed  to  be  added  that  would 
require  fish  dealers  to  make  state  reports 
available  to  authorized  officers  for 
Inspection.  This  would  facilitate 
monitoring  of  the  fishery. 

1 1  4.  Several  editorial  changes  to  the 
regulations  would  also  be  made  for  the 
purposes  of  clarity. 

Classification 

This  action  is  taken  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  etseq. 
This  action  has  been  determined  to  be 
(lot  significant  for  the  purposes  of  E.O. 
12866.  The  Assistant  General  Counsel  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
fThe  only  costs  are  minimal  costs  of 
allowing  access  to  fish  reports  required 
by  the  State,  and  a  small  additional  cost 
to  fishermen  related  to  the  requirement 
to  paint  the  official  number  on  each 
vessel.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  683 

Administrative  practice  and 
procedure.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  11. 1995. 

Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  683  is  proposed 
to  be  amended  as  follows: 


PART  683— WESTERN  PACIFIC 
BOTTOMFISH  AND  SEAMOUNT 
GROUNDFISH  FISHERIES 

1.  The  authority  citation  for  part  683 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §683.2,  the  definition  of 
"Council"  is  revised  to  read  as  follows: 

§683.2    Definitions. 

***** 

Council  means  the  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Suite  1405,  Honolulu,  HI 
96813, 808-522-8220. 

***** 

3.  In  §683.4,  paragraph  (d)  is  added 
to  read  as  follows: 

§  683.4    Recordlceeping  and  reporting. 

***** 

(d)  Any  person  who  is  required  by 
State  laws  and  regulations  to  maintain 
records  of  landings  and  sales  for  vessels 
regulated  by  this  part,  shall  make  those 
records  immediately  available  for 
Federal  inspection  and  copying  upon 
request  by  an  authorized  officer. 

4.  In  §  683.6,  paragraphs  (i)  and  (j)  are 
amended  by  removing  the  word 
"fishing"  and  replacing  it  with  the  word 
"fish";  and  paragraphs  (f)  through  (k) 
are  redesignated  as  paragraphs  (g) 
through  (1),  respectively,  and  paragraphs 
(f),  (m),  and  (n)  are  added  to  read  as 
follows: 

§683.6    Prohibitions. 

*        *        •        •      .  * 

(f)  Fish  for  bottomfish  in  the  Mau 
Zone  without  a  permit  issued  under 
§683.21. 

***** 

(m)  Fail  to  affix  and  maintain  vessel 
markings,  as  required  by  §  683.9. 


(n)  Refuse  to  make  available  to  an 
authorized  officer  for  inspection  any 
records  that  must  be  made  available  in 
accordance  with  §681.4. 

5.  Sections  683.9  and  683.10  are 
redesignated  as  §§683.10  and  683.11, 
respectively,  and  a  new  §683.9  is  added 
as  follows: 

§683.9    Vesselldentiflcation. 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  part  must  display 
its  official  number  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck  so 
as  to  be  visible  from  enforcement 
vessels  and  aircraft. 

(b)  Numerals.  In  each  of  the  three 
locations  specified  in  paragraph  (a),  the 
official  number  must  appear  in  block 
Arabic  numerals  at  least  18  inches  (45.7 
cm)  in  height  for  fishing  vessels  of  65 
feet  (19.8  m)  in  length  or  longer,  and  at 
least  10  inches  (25.4  cm)  in  height  for 
other  vessels.  Markings  must  be  legible 
and  of  a  color  that  contrasts  with  the 
background. 

(c)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  subject  to  this  part 
must — 

(1)  Keep  the  displayed  official  number 
clearly  legible  and  in  good  repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  or  its  fishing  gear  obstructs 
the  view  of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

§683.29    [Amended] 

6.  In  §683.29,  paragraph  (a)  is 
amended  by  removing  the  telephone 
number  "808-955-8831"  and  adding,  in 
its  place  "808-973-2939". 

[FR  Doc.  95-20554  Filed  8-17-95;  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  To  Review  the 
Qovemment  in  the  Sunshine  Act 

ACTION:  Notice  of  public  meeting; 
location  announcement. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  was  published  on  August  8, 
1995  (60  FR  40342)  of  a  notice  of  public 
hearing  to  be  convened  by  the  Special 
Committee  to  Review  the  Government 
in  the  Simshine  Act  of  the 
Administrative  Conference  of  the 
United  States.  This  notice  annoimces 
the  location  of  the  hearing. 

DATES:  Tuesday,  September  12, 1995, 
9:00  am. 

LOCATION:  Occupational  Safety  and 
Health  Review  Commission  Hearing 
Room,  1120  20th  Street,  NW.,  South 
Lobby,  9th  Floor,  Washington,  DC. 

FOR  FURTHER  INFORMATION:  Jeffrey  S. 
Lubbers,mm  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Committee  to  Review  the 
Government  in  the  Simshine  Act  will 
hold  a  public  hearing  on  September  12 
to  hear  testimony  on  the  operation  of 
the  Act. 

See  60  FR  40342  (August  8, 1995)  or 
more  information  about  the  scope  of  the 
public  hearing  and  how  to  participate. 

Dated:  August  15, 1995. 
Jef&ey  S.  Lubbers, 
Research  Director. 
[FR  Doc.  95-20559  Filed  8-17-95;  8:45  am) 
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Adoption  of  Recommendations 

AGENCY:  Administrative  Conference  of 
the  United  States. 

ACTION:  Notice. 

SUMMARY:  The  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  five  recommendations  at  its 
Fifty-Second  Plenary  Session.  The 
recommendations  concern:  (1)  Review 
of  Existing  Agency  Regulations;  (2) 
Streamlined  Processes  for 
Noncontroversial  and  Expedited 
Rulemaking;  (3)  Resolution  of 
Government  Contract  Bid  Protest 
Disputes;  (4)  Alternative  Dispute 
Resolution  Confidentiality  and  thp 
Freedom  of  Information  Act;  and  (5)  Use 
of  Mediation  under  the  Americans  with 
Disabilities  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Lubbers,  202-254  7020. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
591-596.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  594(1)).  At 
its  Fifty-Second  Plenary  Session,  held 
June  15-16, 1995,  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States  adopted  five 
recommendations. 

Recommendation  95-3,  "Review  of 
Existing  Agency  Rules,"  proposes  that 
agencies  develop  processes  for 
systematically  reviewing  their  rules. 
Such  processes  should  be  designed  by 
and  tailored  to  the  individual  agencies. 
Agencies  should  set  priorities  for  rule 
review,  and  provide  for  public  input 
into  the  priority-setting  process.  The 
petition  for  rulemaking  process  should 
be  strengthened  to  ensure  adequate 
agency  response,  but  should  not  be 
allowed  to  dominate  an  agency's 
agenda.  Agencies  should  devote 
adequate  attention  and  resources  to  the 
task  of  reviewing  their  existing  rules. 

Recommendation  95—4,  "Procedures 
for  Noncontroversial  and  Expedited 


Rulemaking,"  endorses  two  rulemaking 
procedures  that  can  expedite  rules  in 
appropriate  cases.  Direct  final 
rulemaking  is  appropriate  where  a  rule 
is  expected  to  generate  no  significant 
adverse  comment,  and  allows  an  agency 
to  avoid  publishing  both  a  proposed  and 
final  rule.  The  Recommendation  also 
proposes  that  agencies  using  interim 
final  rulemaking  should  always  provide 
for  post-promulgation  cormnent,  and 
should  always  respond  to  the  comments 
and  make  any  necessary  modifications. 
Such  post-promulgation  procedures 
should  be  used  in  all  rules  where 
prepromulgation  comment  is  excused 
under  the  "good-cause"  exemption  of  5 
U.S.C.  553(b)(3)(B)  as  "impracticable" 
or  "contrary  to  the  public  interest." 

Recommendation  95-5,  "Govenunent 
Contract  Bid  Protests,"  proposes 
reexiunination  of  the  ciurent 
jurisdictional  arrangements  for  hearing 
the  protests  of  disappointed  seekers  of 
govenunent  contracts.  The 
recommendation  urges  that  jurisdiction 
over  bid  protests,  now  available  in  four 
difi'erent  forums  (including  the  General 
Accounting  Office,  the  General  Services 
Board  of  Contract  Appeals  (for  contracts 
involving  information  technology),  the 
federal  district  courts,  and  the  Covirt  of 
Federal  Claims)  be  streamlined  by 
providing  that  all  protests  be  heard 
initially  in  an  administrative  forum, 
with  judicial  review  available 
exclusively  in  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit.  Should  Congress 
not  wish  to  consider  exclusive 
appellate-level  jurisdiction,  the 
Conference  alternatively  proposes 
eliminating  district  court  jurisdiction  in 
favor  of  consolidated  jurisdiction  in  the 
Court  of  Federal  Claims.  In  addition, 
Recommendation  95-5  urges  Congress 
to  mandate  empirical  testing  of  the 
effect  of  the  bid  protest  process  to 
analyze  the  costs  and  benefits  of  that 
process  and  to  determine  whether  it  has 
improved  the  quality  or  reduced  the 
cost  of  public  procurement;  the 
recommendation  suggests  several 
different  approaches  to  such  a  study, 
among  them  a  pilot  study  under  which 
an  agency  or  agencies  would  be 
permitted  to  conduct  some  or  all 
procurement  iree  of  protest  controls  for 
a  period  of  years,  with  the  results  to  be 
compared  to  procurement  conducted 
under  protest  controls. 

Recommendation  95-6,  "ADR 
Confidentiality  and  the  Freedom  of 
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Information  Act,"  seeks  to  deal  with  a 
difficulty  raised  by  the  1990 
Administrative  Dispute  Resolution  Act 
concerning  the  need  for  confidentiality 
of  some  documents  generated  by  ADR 
proceedings  (e.g.,  mediator's  notes)  and 
their  availability  under  FOIA.  This 
recommendation,  based  in  large  part,  on 
a  study  by  Professor  Mark  Grunewald 
that  describes  the  state  of  the  law  and 
evaluates  the  need  for  change,  calls  on 
Congress  to  amend  the  ADR  Act's 
confidentiality  provisions  to  make  clear 
that  they  constitute  an  exemption  from 
disclosure  under  the  FOIA. 
.  Recommendation  95-7,  "Use  of 
Mediation  imder  the  Americans  with 
Disabilities  Act,"  urges  that  federal 
agencies  with  enforcement 
responsibilities  under  the  Act  cooperate 
to  establish  a  coordinated  program  for 
voluntary  mediation  of  ADA  c^ses 
under  all  titles.  The  recommendation 
suggests  establishing  a  joint  committee 
to  develop  the  program.  Use  of  a 
common  group  of  trained  mediators  is 
suggested  to  handle  a  variety  of  disputes 
arising  under  the  Act,  and  several 
criteria  are  listed  for  evaluating  the 
program. 

The  full  texts  of  the  recommendations 
are  set  out  in  the  Appendix  below.  The 
opecommendations  will  be  transmitted  to 
the  affected  agencies  and  to  appropriate 
committees  of  the  United  States 
Congress.  The  Administrative 
Conference  has  advisory  powers  only, 
and  the  decision  on  whether  to 
implement  the  recommendations  must 
be  made  by  the  affected  agencies  or  by 
Congress. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  In  past  years  Conference 
recommendations  and  statements  of 
continuing  interest  were  also  published 
in  full  text  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 
Budget  constraints  have  required  a 
suspension  of  this  practice  in  1994. 
However,  a  complete  listing  of  past 
recommendations  and  statements  is 
published  in  the  Code  of  Federal 
Regulations.  Copies  of  all  past 
Conference  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  may  be  obtained 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  Requests  for 
single  copies  of  such  documents  will  be 
filled  without  charge  to  the  extent  that 
supplies  on  hand  permit  (see  1  CFR 
§304.2). 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference's  offices  at  Suite  500,  2120 
L  Street  NW.,  Washington.  DC. 


Dated:  August  15. 1995. 
Jeffivy  S.  Lubbers,  _ 

Research  Director. 

Appendix — Recommendations  of  the 
Administrative  Conference  of  the 
United  States 

The  following  recommendations  were 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on 
Thursday,  June  15, 1995. 

Recommendation  95-3,  Review  of 
Existing  Agency  Regulations 

Federal  agencies  generally  have 
systems  in  place  to  develop  new 
regulations.  Once  those  regulations  have 
been  promulgated,  the  agency's 
attention  usually  shifts  to  its  next 
unaddressed  issue.  There  is  increasing 
recognition,  however,  of  the  need  to 
review  regulations  already  adopted  to 
ensure  that  they  remain  current, 
effective  and  appropriate.  Although 
there  have  been  instances  where 
agencies  have  been  required  to  review 
their  regulations  to  determine  whether 
any  should  be  modified  or  revoked, 
there  is  no  general  process  for  ensuring 
review  of  agency  regulations. 

The  Administrative  Conference 
believes  that  agencies  have  an  obligation 
to  develop  systematic  processes  for 
reviewing  existing  rules,  regulations  and 
regulatory  programs  on  an  ongoing 
basis.  If  Congress  determines  that  such 
a  review  program  should  be  mandated, 
it  should  allow  the  President  and 
agencies  maximum  flexibility  to  design 
processes  that  are  sensitive  to 
individual  agency  situations  and  types 
of  regulations.  Thus,  such  legislation 
should  assign  to  the  President  the 
responsibility  for  overseeing  agency 
compliance  through  general  guidelines 
that  take  into  account  agency  resources 
and  other  responsibilities.  The 
obligation  to  review  existing  regulations 
should  be  made  applicable  to  ail 
agencies,  whether  independent  or  in  the 
executive  branch. 

Given  the  difference  among  agencies, 
however,  processes  for  review  of 
existing  regulations  should  not  be  "one- 
size-fits-all."  but  should  be  tailored  to 
meet  agencies'  individual  needs.  Thus, 
the  President,  as  well  as  Congress, 
should  avoid  mandating  standardized  or 
detailed  requirements.  Moreover,  the 
review  should  focus  on  the  most 
important  regulations  and  offer 
sufficient  time  and  resources  to  ensure 
meaningful  analysis.  Tight  time  frames 
or  review  requirements  applicable  to  all 
regulations,  regardless  of  their  narrow  or 
limited  impact,  may  prevent  agencies 
from  being  able  to  engage  in  a 
meaningful  effort.  It  is  important  that 
priority-setting  processes  be  developed 


that  allow  agencies,  in  consultation  with 
the  Office  of  Management  and  Budget 
and  the  public  (including  but  not 
limited  to  the  regulated  communities), 
to  determine  where  their  efforts  should 
be  directed. 

Public  input  into  the  review  process 
is  critical.  The  Administrative 
Procedure  Act  already  provides  in 
section  553(e)  for  petitions  for 
rulemaking,  which  allow  the  public  to 
seek  modifications  or  revocation  of 
existing  regulations  as  well  as  ask  for 
new  rules.  The  Administrative 
Conference  has  in  the  past  suggested 
some  improvements  in  the  ways 
agencies  administer  and  respond  to 
such  petitions.  See  Recommendation 
86-6,  "Petitions  for  Rulemaking."  It 
suggests,  among  other  things,  that 
agencies  establish  deadlines  for 
responding  to  petitions.  The  Conference 
reiterates  Uiat  recommendation  and 
proposes  that,  if  necessary,  the 
President  by  executive  order  or  the 
Congress  should  mandate  that  petitions 
be  acted  upon  within  a  specified  time, 
for  example  12-18  months. 

Although  petitions  for  rulemaking  are 
a  useful  method  for  the  public  to 
recommend  to  agencies  changes  it 
believes  are  important,  such  petitions 
should  not  be  allowed  to  dominate  the 
agency's  agenda.  Agencies  have  a  broad 
responsibility  to  respond  to  the  needs  of 
the  public  at  large  and  not  all  members 
of  the  public  are  equally  equipped  or 
motivated  to  file  rulemaking  petitions. 
Thus,  the  petition  process  should  be  a 
part,  but  only  a  part,  of  the  process  for 
determining  agency  rulemaking 
priorities,  both  with  respect  to  the  need 
for  new  regulations  and  to  review  of 
existing  regulations.  Agencies  should 
also  develop  other  mechanisms  for 
public  input  on  the  priorities  for  review 
of  regulations,  as  well  as  on  the  impact 
and  effectiveness  of  those  regulations. 

Properly  done,  reviewing  existing 
regulations  is  not  a  simple  task.  It  may 
require  resources  and  information  that 
are  not  readily  available.  Each  agency 
faces  different  circimistances, 
depending  on  the  number  of  its 
regulations,  their  type  and  complexity, 
other  responsibilities,  and  available 
resources.  These  processes  must  be 
designed  so  that  they  take  into  account 
the  need  for  ongoing  review,  the 
agency's  overall  statutory 
responsibilities,  including  mandates  to 
issue  new  regulations,  and  other 
demands  on  agency  resources.  Because 
there  are  relatively  few  successful  well- 
developed  models  available  and  no 
widely  accepted  methodologies,  the 
Conference  recommends  that  agencies 
experiment  with  various  methods.  Such 
programs  might  explore  different 
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approaches  with  the  aim  of  finding  one 
(or  several)  that  functions  effectively  for 
the  particular  agency.  Agencies  may 
want  to  look  to  activities  at  the  state 
level,  as  well  as  the  limited  federal-level 
experience. 

Review  of  existing  regulations  is 
primarily  a  management  issue.  As  such, 
agency  discretion  must  be  recognized  as 
important  and  judicial  review  should  be 
limited.  Agency  denials  of  petitions  for 
rulemaking  under  the  APA  are  subject 
to  judicial  review,  but  courts  have 
properly  limited  their  scope  of  review  in 
this  context.  There  is  no  warrant  for 
Congress  to  change  current  review 
standards,  nor  should  any  regularized  or 
systematic  program  for  review  of 
existing  regulations  be  subject  to  greater 
judicial  scrutiny. 

Recommendation 

/.  Review  Requirements 

All  agencies  (executive  branch  or 
"independent")  should  develop 
processes  for  systematic  review  of 
existing  regulations  to  determine 
whether  such  regulations  should  be 
retained,  modified  or  revoked.  If 
Congress  decides  to  mandate  such 
programs,  it  should  limit  that 
requirement  to  a  broad  review,  assign  to 
the  President  the  responsibility  for 
overseeing  the  review  process,  and 
specify  that  each  agency  design  its  own 
program. 

n.  Focus  of  Regulation  Review 

Systematic  review  processes  should 
be  tailored  to  meet  the  needs  of  each 
agency,  focus  on  the  most  important 
regulations,  and  provide  for  a  periodic, 
ongoing  review.  The  nature  and  scope  of 
the  review  should  be  determined  by, 
among  other  things,  the  agency's  other 
responsibilities  and  demands  on  its 
resources.  Sufficient  time  should  be 
provided  to  allow  meaningful 
information-gathering  and  analysis. 

M.  Setting  Priorities 

Agencies  should  establish  priorities 
for  which  regulations  are  reviewed 
when  developing  their'annual 
regulatory  programs  or  plans, >  and  in 
consultation  with  0MB  and  the  public. 
In  setting  such  priorities,  the  following 
should  be  considered: 

A.  whether  the  purpose,  impact  and 
effectiveness  of  the  regulations  have 
been  impaired  by  changes  in 
conditions;^ 

B.  whether  the  public  or  the  regulated 
community  views  modification  or 


revocation  of  the  regulations  as 
important; 

C.  whether  the  regulatory  function 
could  be  accomplished  by  the  private 
sector  or  another  level  of  government 
more  effectively  and  at  a  lower  cost;  and 

D.  whether  the  regulations  overlap  or 
are  inconsistent  with  regulations  of  the 
same  or  another  agency. 

Agencies  should  not  exclude  from 
their  review  those  regulations  for  which 
statutory  amendment  might  be  required 
to  achieve  desired  change.  Agencies 
should  notify  Congress  of  such 
regulations  and  the  relevant  statutory 
provisions. 

IV.  Public  Input 

A.  Agencies  should  provide  adequate 
opportunity  for  public  involvement  in 
both  the  priority-setting  and  review 
processes.  In  addition  to  reliance  on 
requests  for  comment  or  other 
recognized  means  such  as  agency   • 
ombudsmen  '  and  formally  established 
advisory  committees,  agencies  should 
also  consider  other  means  of  soliciting 
public  input.  These  include  issuing 
press  releases  and  public  notices, 
convening  roundtable  discussions  with 
interested  members  of  the  public,  and 
requesting  comments  through  electronic 
bulletin  boards  or  other  means  of 
electronic  communication. 

B.  The  provisions  of  5  U.S.C.  §  553(e) 
authorizing  petitions  for  rulemaking 
also  provide  a  method  for  reviewing 
existing  regulations.  These  provisions 
should  be  strengthened  to  ensure 
adequate  and  timely  agency  responses.  * 
Agencies  should  establish  deadlines  for 
their  responses  to  petitions;  if  necessary, 
the  President  by  executive  order  or 
Congress  should  mandate  that  petitions 
be  acted  upon  within  a  specified  time. 
Congress  should  not  modify  the  ciurent 
limited  judicial  review  standard 
applicable  to  petitions  for  rulemaking. 

V.  Agency  Implementation  of  Regulatory 
Review  Processes 

A.  Agencies  should  provide  adequate 
resources  to  and  ensure  senior  level 
management  participation  in  the  review 
of  existing  regulations. 

B.  As  part  of  the  review  process, 
agencies  should  review  information  in 
their  files  as  well  as  other  available 
information  on  the  impact  and  the 
effectiveness  of  regulations  and,  where 
appropriate,  should  engage  in  risk 
assessment  and  cost-benefit  analysis  of 
specific  regulations. 


C.  In  developing  processes  for 
reviewing  existing  regulations,  agencies 
should  consider: 

1.  Frequency  of  review:  Regulations 
could  be  reviewed  on  a  pre-set  schedule 
(e.g.,  regulations  reviewed  every  (xl 
years;  a  review  date  set  at  the  time  a 
new  regulation  is  issued;  regulations 
subject  to  "sunset"  dates)  or  according 
to  a  flexible  priority  list. 

2.  Categories  of  regulations  to  be 
reviewed:  Regulations  could  be 
reviewed  by  age,  by  subject,  by  affected 
group,  by  agencies  individually  or  on  a 
multi-agency  basis. 

D.  Agencies  should  consider 
experimenting  with  partial  programs 
and  evaluate  their  effectiveness. 

Recommendation  95-4,  Procedures  for 
Noncontroversial  and  Expedited 
Rulemaking 

Rulemaking  has  been  the  subject  of 
considerable  debate  and  review  in 
recent  times.  Concern  has  been 
expressed  that  rulemaking  processes 
provide  adequate  opportunity  for 
meaningful  public  input  while  allowing 
agencies,  in  appropriate  circumstances, 
to  expedite  the  implementation  of  rules 
when  they  either  are  needed 
immediately  or  are  routine  or 
noncontroversial.  Agencies  have 
experimented  with  procedures  to 
achieve  these  objectives.  Two  of  these 
procedures,  "direct  final  rulemaking," 
and  "post-promulgation  comment" 
rules  (also  called  "interim  final 
rulemaking")  are  discussed  here. 

Direct  Final  Rulemaking 

Direct  final  rulemaking  is  a  technique 
for  expediting  the  issuance  of 
noncontroversial  rules.  It  involves 
agency  publication  of  a  rule  in  the 
Federal  Register  vdth  a  statement  that, 
unless  an  adverse  comment  is  received 
on  the  rule  within  a  specified  time 
period,  the  rule  will  become  effective  as 
a  final  rule  on  a  particular  date  (at  least 
30  days  after  the  end  of  the  comment 
period).  However,  if  an  adverse 
comment  is  filed,  the  rule  is  withdrawn, 
and  the  agency  may  publish  the  rule  as 
a  proposed  rule  imder  normal  notice- 
and-comment  procedvu^s.* 

The  process  generally  has  been  used 
where  an  agency  beUeves  that  the  rule 
is  noncontroversial  and  adverse 
comments  will  not  be  received.  It  allows 
the  agency  to  issue  the  rule  without 
having  to  go  through  the  review  process 
twice  (i.e.,  at  the  proposed  and  final  rule 


'  See  Executive  Orders  12,498  ("Regulatory 
Program"  requirediy  President  Reagan)  and  12,866 
("Regulatory  Plan"  required  by  President  Clinton). 

>See(V)(B).  infra. 


>  See  "The  Ombudsman  in  Federal  Agencies,' 
ACUS  Recommendation  90-2. 

*  See  Recommendation  86-6,  "Petitions  for 
Rulemaking." 


'  When  an  agency  believes  that  it  can  incorporate 
the  adverse  comment  in  a  subsequent  direct  final 
rulemaking,  it  may  use  the  direct  final  rulemaking 
process  again. 
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stages),^  while  at  the  same  time  offering 
the  public  the  opportunity  to  challenge 
the  agency's  view  that  the  rule  is 
noncontroversial. 

Under  current  law,  direct  final 
ruleniaking  is  supported  by  two 
rationales.  First,  it  is  justified  by  the 
Administrative  Procedure  Act's  "good 
cause"  exemption  from  notice-and- 
comment  procedures  where  they  are 
found  to  be  "unnecessary."  The 
agency's  solicitation  of  public  comment 
does  not  undercut  this  argument,  but 
rather  is  used  to  validate  the  agency's 
initial  determination.  Alternatively, 
direct  final  rulemaking  also  complies 
with  the  basic  notice-and-comment 
requirements  in  section  553  of  the  APA. 
The  agency  provides  notice  and 
opportunity  to  comment  on  tKe  rule 
through  its  Federal  Register  notice;  the 
publication  requirements  are  met, 
although  the  information  has  been 
published  earlier  in  the  process  than 
normal;  and  the  requisite  advance 
notice  of  the  effective  date  required  by 
the  APA  is  provided.^ 

Because  tne  process  protects  public 
comment  and  expedites  routine 
rulemaking,  the  Administrative 
Conference  recommends  that  agencies 
use  direct  final  rulemaking  in  all  cases 
where  the  "unnecessary"  prong  of  the 
good  cause  exemption  is  available, 
unless  the  agency  determines  that  the 
process  would  not  expedite  issuance  of 
such  rules.  The  Conference  further 
recommends  that  agencies  explain  when 
and  how  they  will  employ  direct  final 
rulemaking.  Such  a  policy  should  be 
issued  as  a  procedural  rule  or  a  policy 
statement.* 

The  Conference  recommends  that 
agencies  publish  in  the  notice  of  the 
direct  final  rulemaking  the  full  text  of 
the  rule  and  the  statement  of  basis  and 
purpose,  including  all  the  material  that 
would  be  required  in  the  preamble  to  a 
final  rule.  The  Conference  also 


'  Rules  are  generally  reviewed  both  by  the  agency 
and  by  the  OfTice  of  Information  and  Regulatory 
Affairs.  Internal  agency  review  is  often  time- 
consuming.  Under  current  practice,  review  of  direct 
final  rules  by  OIRA  would  be  uncommon,  since, 
under  E.0. 12,866,  only  rules  deemed  to  be 
"significant"  are  subject  to  review.  Should  this 
policy  be  changed,  the  Conference  urges  that  agency 
rules  issued  through  the  direct  flnal  rulemaking 
process  be  subject  to  no  more  than  one  OIRA 
review. 

'  A  separate  Federal  Register  notice  stating  that 
no  adverse  comment  has  been  received  and  that  the 
rule  will  be  effective  on  a  date  at  least  30  days  in 
the  future  can  also  be  used  to  further  alleviate  any 
,  concern  regarding  proper  advance  notice  to  the 
public. 

*  The  Conference  has  previously  suggested  that 
notice-and-comment  procedures  be  used  for 
procedural  rules  where  feasible.  See 
Recommendation  92-1.  "The  Procedural  and 
Practice  Rule  Exemption  From  APA  Notice-and 
Comment  Rulemaking  Requirements." 


recommends  that  the  public  be  afforded 
adequate  time  for  comment.^ 

The  direct  final  rulemaking  process  is 
based  upon  the  notion  that  receipt  of 
"significant  adverse"  comment  will 
prevent  the  rule  from  automatically 
becoming  final.  Agencies  have  taken 
different  approaches  in  defining 
"adverse"  comments  for  this  purpose. 
Some  have  said  that  a  mere  notice  of 
intent  to  file  an  adverse  comment  is 
sufficient.  Others  have  required  that  the 
comment  either  state  that  the  rule 
should  not  be  adopted  or  suggest  a 
change  to  the  rule;  proposals  simply  to 
expand  the  scope  of  the  rule  would  not 
be  considered  adverse.  Some  have  said 
that  a  recommended  change  in  the  rule 
would  not  in  and  of  itself  be  treated  as 
adverse  unless  the  comment  states  that 
the  rule  would  be  inappropriate  as 
published.  The  Conference  recommends 
that  a  significant  adverse  comment  be 
defined  as  one  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  In 
determining  whether  a  significant 
adverse  comment  is  sufficient  to 
terminate  a  direct  final  rulemaking, 
agencies  should  consider  whether  the 
comment  raises  an  issue  serious  enough 
to  warrant  a  substantive  response  in  a 
notice-and-comment  process. 

To  assure  public  notice  of  whether 
and  when  a  direct  final  rule  becomes 
effective,  agencies  should  include  in 
their  initial  Federal  Register  notices  a 
statement  that,  unless  the  agency 
publishes  a  Federal  Register  notice 
withdrawing  the  rule  by  a  specified 
date,  it  will  become  effective  no  less 
than  30  days  after  such  specified  date. 
Alternatively,  an  agency  should  publish 
a  separate  "confirmation  notice"  after 
the  close  of  the  comment  period  stating 
that  no  adverse  comments  were  received 
and  setting  forth  an  effective  date  at 
least  30  days  in  the  future.  The  effective 
date  of  the  rule  should  be  at  least  30 
days  after  the  public  has  been  given 
notice  that  the  agency  does  not  intend 
to  withdraw  the  rule,  unless  the  rule 
"grants  or  recognizes  an  exemption  or 
relieves  a  restriction,"  5  U.S.C. 
§  553(d)(1),  or  is  otherwise  exempted 
ftt)m  the  delayed  effective  date  of 
section  553(d)  of  the  APA.  The  fact  that 
a  rule  has  proved  noncojitroversial  is 
not  itself  an  appropriate  basis  for 


'The  Conference  has  previously  recommended 
that  the  APA  be  amended  to  ensure  that  at  least  30 
doys  be  allowed  for  public  comment,  while 
encouraging  longer  comment  periods. 
Recommendation  93—4.  "Improving  the 
Environment  for  Agency  Rulemaking,"  flV  and 
Preamble  at  p.  5. 


dispensing  with  the  delay  in  the 
effective  date. 

Agencies  may  also  wish  to  consider 
using  direct  final  rulemaking  • 

procedures  in  some  cases  where  the  text 
of  the  rule  has  been  developed  through 
the  use  of  negotiated  rulemaking.  Where 
the  course  of  the  negotiations  suggests 
that  the  result  will  be  noncontroversial, 
the  direct  final  rulemaking  process 
offers  the  opportunity  for  expedited 
rulemaking  while  at  the  same  time 
ensuring  that  the  opportunity  for 
comment  is  not  foreclosed. 

Although  direct  final  rulemaking  is 
viewed  by  the  Conference  as 
permissible  under  the  APA  as  currently 
written.  Congress  may  wish  to  expressly 
authorize  the  process.  Authorization 
would  alleviate  any  uncertainty  and 
reduce  the  potential  for  litigation. 

Post-Promulgation  Comment 
Procedures  ("Interim  Final 
Rulemaking") 

Agencies  have  increasingly  used  a 
post-promulgation  comment  process 
commonly  referred  to  as  "interim  final 
rulemaking"  to  describe  the  issuance  of 
a  final  rule  without  prior  notice  and 
comment,  but  with  a  post-promulgation 
opportunity  for  comment.  By  inviting 
comment,  the  agency  is  indicating  that 
it  may  revise  the  rule  in  the  future  based 
on  the  comments  it  receives — thus 
leading  to  the  label  of  an  "interim-final" 
rule. 

Although  the  process  has  been  used 
in  a  variety  of  contexts,  it  is  used  most 
frequently  where  an  agency  finds  that 
the  "good  cause"  exemption  of  the  APA 
justifies  dispensing  with 
prepromulgation  notice  and  comment. 
Recognizing  the  value  of  public 
comment,  however,  the  agency  offers  an 
opportunity  for  comment  after  the  final 
rule  has  been  published.^  This  allows 
the  agency  both  to  issue  the  rule  quickly 
where  necessary  and  provide 
opportunity  for  some  public  comment. 
On  the  other  hand,  prepromulgation 
comment  is  generally  considered 
preferable  because  agencies  are 
perceived  by  commenters  as  more  likely 
to  accept  changes  in  a  rule  that  has  not 
been  promulgated  as  a  final  rule — and 
potential  commenters  are  more  likely  to 
file  comments  in  advance  of  the 
agency's  "final"  determination. 

Under  current  law,  agencies  must  be 
able  to  justify  use  of  the  good  cause  or 
other  exemptions  from  notice-and- 
comment  procedures  under  the  APA  if 
they  are  providing  only  post 


*The  Administrative  Conference  has 
recommendtid  such  post-promulgation  comment 
opportunity. 

See  Recommendation  83-2.  "The  'Good  Cause' 
Exemption  fro.Ti  APA  Rulemaking  Requirements." 
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promulgation  comment  opportunity. 
Courts  generally  have  not  allowed  post- 
promulgation  comment  as  an  alternative 
td  the  prepromulgation  notice-and- 
comment  process  in  situations  where  no 
exemption  is  justified.  Where  a  rule  is 
exempt  from  notice-and  comment 
requirements,  however,  it  is  still 
advantageous  to  provide  such 
procedures,  even  if  offered  after  the  rule 
has  been  promulgated.  Public  comment 
can  provide  both  useful  information  to 
the  agency  and  enhanced  public 
acceptance  of  the  rule.' 

The  Conference  therefore 
recommends  that,  where  an  agency 
invokes  the  good  cause  exemption 
because  notice  and  comment  are 
"impracticable"  or  "contrary  to  the 
public  interest,"  it  should  provide  an 
opportunity  for  post-promulgation 
comment."  This  recommendation  does 
not  apply  to  temporary  rules,  i.e.,  those 
that  address  a  temporary  emergency  or 
expire  by  their  own  terms  within  a 
relatively  brief  period,  such  as  rules  that 
close  waterways  for  boat  races  or 
airspace  for  air  shows. 

when  using  post-promulgation 
comment  procedures  in  this  context, 
agencies  should  implement  the 
following  processes.  The  agency  should 
include  in  the  notice  of  the  rule  a 
request  for  public  comment  as  well  as 
a  statement  that  it  will  publish  in  the 
Federal  Register  a  response  to 
significant  adverse  comments  received 
along  with  modifications  to  the  interim 
rule,  if  any.  The  Conference  also 
suggests  that  an  agency  generally  put  a 
cross-reference  notice  in  the  "Proposed 
Rules"  section  of  the  Federal  Register  to 
ensure  that  the  public  is  notified  of  the 
request  for  comment.  The  agency  should 
then,  and  as  expeditiously  as  possible, 
respond  to  any  significant  adverse 
comments  and  make  any  changes  that  it 
determines  are  appropriate.  Agencies 
should  consider  including  in  the  initial 
notice  either  a  deadline  by  which  they 
will  respond  to  comments  and  make  any 
appropriate  changes  or  a  "sxmset"  or 
termination  date  for  the  rule's 
effectiveness. 

The  Conference  addresses  these 
recommendations  in  the  first  instance  to 
the  agencies.  If  they  do  not  implement 
these  proposals,  the  Conference 
recommends  that  the  President  issue  an 


'  Sm  alio  S«ction  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  Pub.  L.  104-2  (to  be  codified 
at  2  U.S.C  1532)  (requirament  for  preparing 
analysis  in  connection  with  "general  notice  of 
proposed  rulemaking"  for  rules  resulting  in  non- 
federal expenditures  of  SIOO.OOO.OOO  or  more). 

'This  is  consistent  with  the  Conference's  long- 
standing position  that  such  opportunity  for 
comment  should  be  offered.  See  n.  6,  supra.  See 
also  Recommendation  90-8,  "Rulemaking  and 
Policymaking  in  the  Medicaid  Program,"  fA(2). 


appropriate  executive  order  mandating 
use  of  post-promulgation  comment 
procedures  for  rules  issued  under  the 
good  cause  exemption  (except  those 
invoking  the  "unnecessary"  clause).  If 
necessary,  or  when  the  APA  is 
otherwise  reviewed.  Congress  should 
amend  the  APA  to  include  such  a 
requirement. 

The  Conference  also  suggests  that 
agencies  consider  using  similar 
prt)cedures  for  other  rules  issued 
initially  without  notice  and  comment, 
such  as  interpretive  rules,  procedural 
rules,  or  rules  relating  to  grants, 
benefits,  contracts,  public  property,  or 
military  or  foreign  affairs  functions.® 
Only  for  those  rules  where  notice  and 
comment  are  considered  lumecessary 
should  such  processes  not  be  used;  in 
such  cases,  agencies  should  consider 
direct  final  rulemaking. 

Where  an  agency  has  used  post- 
promulgation  comment  procedures, 
responded  to  significant  adverse 
comments  and  ratified  or  modified  the 
rule  as  appropriate,  the  Conference 
suggests  that  a  reviev\ring  court  generally 
should  not  set  aside  that  ratified  or 
modified  rule  solely  on  the  basis  that 
adequate  good  cause  did  not  exist  to 
support  invoking  the  exemption 
initially.  At  this  stage,  the  agency's 
initial  flawed  finding  of  good  cause 
should  normaUy  be  treated  as  harmless 
error  with  respect  to  the  validity  of  the 
ratified  or  modified  rule. 

Recommendation 

/.  Direct  Final  Rulemaking 

A.  In  order  to  expedite  the 
promulgation  of  noncontroversial  rules, 
agencies  should  develop  a  direct  final 
rulemaking  process  for  issuing  rules  that 
are  unlikely  to  result  in  significant 
adverse  comme^.  Agencies  should 
define  "significant  adverse  comment"  as 
a  comment  which  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  imacceptable  without  a 
change.  Procedures  governing  the  direct 
final  rulemaking  process  should  be 
established  and  published  by  each 
agency. 

B.  Direct  final  rulemaking  should 
provide  for  the  following  minimiiTn 
procedures: 

1.  The  text  of  the  rule  and  a  notice  of 
opportunity  for  public  comment  should 
be  published  in  the  final  rule  section  of 


ihe  Federal  Register, '°  with  a  cross- 
leference  in  the  proposed  rule  section 
that  advises  the  public  of  the  comment 
opportunity. 

2.  The  notice  should  contain  a 
statement  of  basis  and  purpose  for  the 
rule  which  discusses  the  issues  the 
agency  has  considered  and  states  that 
the  agency  believes  that  the  rule  is 
noncontroversial  and  will  elicit  no 
significant  adverse  comment. 

3.  The  public  should  be  afforded 
adequate  time  (at  least  30  days)  to 
comment  on  the  rule. 

4.  The  agency's  initial  Federal 
Register  notice  should  state  which  of 
the  following  procedures  will  be  used  if 
no  significant  adverse  comments  are 
received:  (a)  the  agency  will  issue  a 
notice  confirming  that  the  rule  will  go 
into  effect  no  less  than  30  days  after 
such  notice;  or  (b)  that  imless  the 
agency  publishes  a  notice  withdrawing 
the  rule  by  a  specified  date,  the  rule  will 
become  effective  no  less  than  30  days 
after  the  specified  date. ' ' 

5.  Where  significant  adverse 
comments  are  received  or  the  rule  is 
otherwise  withdrawn,  the  agency 
should  publish  a  notice  in  the  Federal 
Register  stating  that  the  direct  final 
rulemaking  proceeding  has  been 
terminated.'^ 

C.  Agencies  should  also  consider 
whether  to  use  direct  final  rulemaking 
following  development  of  a  proposed 
rule  through  negotiated  rulemaking. 

D.  If  legislation  proves  necessary  to 
remove  any  uncertainty  that  direct  final 
rulemaking  is  permissible  under  the 
APA,  Congress  should  amend  the  APA 
to  confirm  that  direct  final  rulemaking 
is  authorized. 

n.  Post-Promulgation  Comment 
Procedures  (Interim-Final  Rulemaking) 

A.  Agentnes  should  use  post- 
promulgation  comment  procediires  (so- 
called  "interim  final  rulemaking")  for 
all  legislative  rules  that  are  issued 
without  prepromulgation  notice  and 
comment  because  such  procedures  are 
either  "impracticable"  or  "contrary  to 
the  public  interest."  '^  5  U.S.C. 
§  553(b)(3)(B)  ("good  cause 


^Recommendation  76-5,  "Interpretive  Rules  o' 
General  Applicability  and  Statements  of  General 
Policy."  Cf.  Recommendation  92-1.  "The 
Procedural  and  Practice  Rule  Exemption  From  APA 
Notica-and-Comment  Rulemaking  Requirements." 


'"Agencies  should  also  consider  other 
mechanisms  for  providing  public  notice. 

' '  5  U.S.C  553(d)  provides  for  exemption  frtnn 
the  30-day  advance  notice  where,  for  example,  the 
rule  "grants  or  recognizes  an  exemption  or  relieves 
a  restriction." 

"At  that  point,  of  course,  the  agency  may 
proceed  with  usual  notice-and  comment 
rulemaking,  or  if  the  agency  believes  it  can  easily 
address  the  coiimient(s),  it  may  proceed  with 
another  direct  final  rulemaking. 

'^This  recommendation  does  not  apply  to 
temporary  rules,  meaning  those  that  expire  by  their 
own  terms  within  a  relatively  brief  period. 
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exemption".'*  If  necessary,  the 
President  should  issue  an  appropriate 
executive  order  or  Congress  should 
amend  the  APA  to  include  such  a 
requirement. 

B.  When  using  post-promulgation 
comment  procedures,  agencies  should: 

1.  publish  the  rule  ana  a  request  for 
public  comment  in  the  final  rules 
section  of  the  Federal  Register,  and,  in 
general,  provide  a  cross-reference  in  the 
proposed  rules  section  that  advises  the 
public  that  comments  are  being^ought. 

2.  include  a  statement  in  the  Federal 
Register  notice  that,  although  the  rule  is 
final,  the  agency  vdll,  if  it  receives 
significant  adverse  comments,  consider 
those  comments  and  publish  a  response 
along  with  necessary  modifications  to 
the  rule,  if  any. 

3.  consider  whether  to  include  in  the 
Federal  Register  notice  a  commitment 
to  act  on  any  significant  adverse 
comments  within  a  fixed  period  of  time 
or  to  provide  for  a  sunset  date  for  the 
rule. 

C.  Where  an  agency  has  used  post- 
promulgation  comment  procedures  (i.e., 
appropriate  agency  ratification  or 
modification  of  the  rule  following 
review  of  and  response  to  post- 
promulgation  comments),  courts  are 
encouraged  not  to  set  aside  such  ratified 
or  modified  rule  solely  on  the  basis  that 
inadequate  good  cause  existed  originally 
to  dispense  with  prepromulgation 
notice  and  comment  procedures. 

D.  Agencies  should  consider  using 
post-promulgation  comment  procedures 
for  all  rules  that  are  issued  vsrithout 
prepromulgation  notice  and  comment, 
including  interpretive  rules,  procedural 
rules,  rules  relating  to  contracts,  grants 
etc.,  or  military  or  foreign  affairs 
functions. '5 

Reconunendation  95-5,  Government 
Contract  Bid  Protests 

In  contrast  to  the  private  contracting 
system,  which  relies  mainly  on  profit 
maximization  and  reputation  to 
constrain  the  discretion  of  private 
purchasers  in  dealing  with  potential 
sellers.  United  States  law  provides  a 
variety  of  opportimities  for 
disappointed  seekers  of  government 
contracts  to  air  their  grievances  against 
the  contracting  process  and  its  results. 
In  addition  to  pursuing  redress  within 
the  purchasing  agency,  a  disappointed 
offeror  can  challenge  the  government's 


■''The  Conference  does  not  reconunend  a  change 
in  the  coverage  of  the  "good  cause"  exemption,  but 
does  not  oppose  a  change  if  such  a  change  is 
understood  simply  as  a  codification  of  existing 
practice. 

'*  However,  this  reconunendation  does  not  apply 
to  rules  issued  under  the  "unnecessary"  clause  of 
the  good  cause  exemption:  in  such  cases,  agencies 
should  consider  using  direct  Tmal  rulemaking.  See 
Pan  I,  above. 


conduct  in  one  of  four  protest  forums: 
the  General  Accounting  Office  (GAO), 
the  General  Services  Board  of  Contract 
Appeals  (GSBCA)  (for  contracts 
involving  automated  data  processing 
and  telecommunications  equipment), 
the  federal  district  courts,  and  the  Court 
of  Federal  Claims.  In  no  other  area  of 
public  administration  have  Congress 
and  the  courts  provided  so  large  and 
diverse  an  array  of  avenues  for 
challenging  the  decisions  of  government 
officials. 

This  complex  system  evolved  in  a 
number  of  steps  over  the  last  75  years. 
Soon  after  its  creation  in  1921,  GAO 
began  accepting  bid  protests  under  its 
authority  to  settle  and  adjust  claims 
involving  the  United  States  and  to  issue 
advisory  decisions  concerning  questions 
of  payment  by  the  government.  In  a 
series  of  court  opinions  from  the  mid- 
1950's  to  1970  [most  notably  the  1970 
decision  in  Scanwell  Laboratories,  Inc. 
V.  Shaffer.  424  F.2d  859  (D.C.  Cir. 
1970)],  the  federal  district  courts  took 
on  an  expanded  role  in  oversight  of  bid 
protests,  and  Congress  extended 
authority  to  grant  equitable  relief  in  pre- 
award  bid  protest  cases  to  the  Claims 
Coiut  (now  the  Court  of  Federal  Claims) 
in  the  Federal  Courts  Improvement  Act 
of  1982.  The  Competition  in  Contracting 
Act  of  1984  (aCA)  completed  the 
foimdation  for  the  modem  bid  protest 
structure.  CICA  reflected  a  strong 
congressional  presumption  that 
government  purchasing  agencies  should 
use  competitive  procurement 
techniques  to  increase  opportunities  for 
firms  to  compete  for  contract  awards.  It 
bolstered  the  bid  protest  mechanism 
and  increased  the  ability  of  complaining 
offerors  to  gain  access  to  information 
about  the  government's  decisionmaking 
process. 

The  eleven  years  that  have  passed 
since  enactment  of  that  legislation 
provide  a  basis  for  reexamination  of  the 
Act's  premises  and  its  impact.  In 
addition,  the  government  procurement 
process  has  been  the  subject  of  much 
recent  study  by  scholars,  professional 
associations,  and  blue  ribbon 
commissions  including  the  Acquisition 
Law  Advisory  Panel  and  the  National 
Performance  Review.  Congress  has  also 
given  extensive  recent  consideration  to 
procurement  reform.  Severe  budget 
pressures  have  inspired  several 
congressional  committees  to  consider 
statutory  changes  that  would  reduce 
procurement  transaction  costs  and 
induce  a  broader  array  of  firms  to 
compete  for  government  contracts.  The 
Federal  Acquisition  Streamlining  Act  of 
1994,  enacted  last  fall,  changed  many 
features  of  procurement  regulation  and 
signaled  a  new  congressional  receptivity 


to  proposals  for  restructuring  the 
procurement  process,  although  it  did 
not  significantly  change  the  structure  of 
the  bid  protest  process.  Legislation 
introduced  this  spring  emd  supported  by 
the  Clinton  Administration  would, 
among  other  things,  establish  a  uniform 
arbitrary-and-capricious  standard  of 
review  for  all  bid  protests  and  ehminate 
the  jurisdiction  of  the  federal  district 
courts.  Other  legislative  initiatives  are 
in  development. 

Proposals  for  reorganizing  the  bid 
protest  process  have  been  numerous  smd 
varied,  including  suggestions  for  a 
single  administrative  bid  protest  forum 
(one  of  the  existing  fortims  or  a  new 
entity),  as  well  as  for  different 
combinations  of  existing  or  new  forums. 
Issues  such  as  the  appropriate  standard 
of  review,  available  discovery,  formality 
of  procedure,  and  availability  of  a  stay 
of  the  procurement  pending  the 
proceedings  have  also  prompted  widely 
varying  suggested  alternatives.  Although 
much  attention  has  been  devoted  to  the 
bid  protest  process,  however,  it  has  been 
largely  theoretical.  Without  additional, 
currently  unavailable  empirical 
information,  the  Administrative 
Conference  does  not  believe  it  can 
recommend  a  specific  design  for  an 
ideal  forum  or  combination  of  forums  to 
process  bid  protests. 

Certain  streamlining  modifications  to 
the  existing  system  of  alternatives, 
however,  seem  clearly  appropriate 
without  further  study.  In  particular,  the 
Conference  sees  no  persuasive 
justification  for  preserving  direct  court 
jurisdiction  over  bid  protests.  The 
administrative  options  for  hearing  bid 
protests  today  are  considerably  more 
substantial  than  those  that  existed  when 
Scanwell  was  decided  or  when  Congress 
granted  protest  jurisdiction  to  the  Court 
of  Federal  Claims.  Moreover,  the  factual 
and  legal  issues  involved  in  these  cases 
are  well  within  the  competence  of  an 
administrative  forum.  Provision  for 
direct  judicial  review  of  administrative 
protest  decisions  in  the  Court  of 
Appeals  for  the  Federal  Circuit  should 
adequately  protect  the  rights  of  litigants 
(provided  that  the  administrative 
decision  includes  clearly  stated  reasons, 
so  that  there  will  be  a  record  adequate 
for  judicial  review)  and  promote  the 
development  of  a  consistent  body  of  law 
related  to  protests. 

Even  if  Congress  decides  to  preserve 
direct  recourse  to  the  courts,  there  is  no 
longer  a  need  for  initial  district  court 
jurisdiction.  The  Court  of  Federal 
Claims  provides  a  satisfactory  forum  for 
court  consideration  of  these  cases.  The 
caseload  in  question  is  not  large  enough 
to  burden  that  court  unduly,  and 
through  travel  and.  when  appropriate. 
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telecommunications,  the  Court  of 
Federal  Claims  adequately  meets  the 
needs  of  litigants  outside  of 
Washington,  DC. 

To  majce  wise  decisions  about  the 
exact  type  of  administrative  fonmi  (or 
fonmis)  that  should  hear  bid  protests, 
however,  requires  empirical  data  on  the 
impact  of  bid  protests  on  government 
procurement  that  is  not  now  available. 
Moreover,  these  issues  raise  questions 
about  the  basic  premises  imderlying  the 
bid  protest  system.  Current  law,  and 
many  of  the  debates  about  the  number 
and  natxire  of  forums  for  review  of  bid 
protests,  assiune  that  a  robust  protest 
mechanism  improves  government 
procurement  performance  by  spurring 
savings-generating  competition  for 
government  contracts  and  by  monitoring 
the  performance  of  government  officials 
who  may  not  exercise  discretion  to  the 
benefit  of  taxpayers.  But  there  is  scant 
empirical  evidence  for  judging  whether 
public  purchasing  officials  are  more 
prone  to  shirk  their  responsibility  to 
maximize  taxpayer  interests  than 
private  purchasing  officials  are  to  shirk 
their  responsibility  to  maximize 
shareholder  interests,  or  what  net  effect 
the  modem  system  of  protest  controls, 
including  CICA  and  related  protest 
reforms,  has  had  on  procurement 
outcomes. 

Fimdamental  questions  about  the  bid 
protest  process — whether  it  is  effective 
in  increasing  the  efficiency  and  fairness 
of  government  procurement,  what 
remedies  it  should  provide  to 
disappointed  offerors,  or  what  standard 
of  review  oversight  tribunals  (regardless 
of  their  number  or  location)  should 
apply — are  being  debated  in  this 
empirical  void.  The  Administrative 
Conference  believes  that  informed 
decisions  on  these  issues  require  a 
foundation  qf  detailed  empirical 
research  that  cannot  adequately  be 
conducted  without  Congressional 
authorization.  In  particular.  Congress 
might  pass  legislation  allowing  selected 
government  purchasing  agencies  to 
conduct  business  free  from  protest 
oversight  for  a  period  of  time,  with  the 
results  to  be  compared  with  those  at 
agencies  operating  under  traditional 
protest  controls.*  Additional  avenues  of 
research,  including  comparison  of  pre- 
and  post-Competition  in  Contracting 


'  The  pending  legislation  would  authorize  the 
Administrator  of  the  Office  of  Federal  Procurement 
Policy  to  "waive  any  provision  of  law,  rule  or 
regulation  necessary"  to  assist  agencies  in 
conducting  test  programs  to  evaluate  specific 
changes  in  acquisition  policies  or  procedures. 
S.669.  Title  V,  Section  5001.  amending  section  15 
of  the  Office  of  Federal  Procurement  Policy  Act  (41 
use  §413).  This  broad  provision  might  be  read  to 
include  authority  to  waive  laws  requiring  the 
availability  of  protest  mechanisms. 


Act  agency  procurement,  detailed  study 
of  the  impact  of  GAO  or  GSBCA  review 
on  specific  agency  procurement, 
examination  of  state  and  local 
approaches  to  procurement  and  bid 
protests,  or  comparison  of  the 
procurement  activity  and  results  of  a 
major  government  purchasing  agency 
and  a  major  private  company 
purchasing  department,  would  be  aided 
significantly  by  legislative  authorization 
to  collect  data  and  funding  support. 
With  the  successful  completion  of  such 
research.  Congress  and  other  policy 
makers  would  be  able  to  make  better 
informed  judgments  about  the  need  for 
extensive  protest  oversight  of 
government  procurement  activity  and 
the  proper  forum  and  standard  of  review 
for  any  such  protest  oversight. 

Recommendation 

/.  Initial  Jurisdiction  to  Review  Bid 
Protests 

Congress  should  streamline  the 
system  for  handling  bid  protests  by 
reducing  the  alternatives  available  for 
initial  jurisdiction  over  bid  protests. 

A.  All  bid  protests  shouldbe  heard 
initially  in  some  administrative  forum 
independent  of  the  agency  office 
conducting  the  procurement.  ^  To 
achieve  this  end.  Congress  should 
eliminate  the  direct  jurisdiction  of  the 
Court  of  Federal  Claims  and  of  the 
federal  district  courts  over  bid  protests. 
The  United  States  Court  of  Appeals  for 
the  Federal  Circuit  should  be  given 
exclusive  jurisdiction  over  all  appeals 
from  administrative  bid  protest 
decisions. 

B.  If  Congress  decides, 
notwithstanding  Recommendation  1(A), 
that  the  courts  should  retain  direct 
jurisdiction  over  bid  protests,  then  such 
initial  court  jurisdiction  should  be 
consolidated  in  the  Court  of  Federal 
Claims  for  both  pre-award  and  post- 
award  protests. 

n.  Testing  Bid  Protest  Systems 

Congress  should  mandate  empirical 
testing  of  the  effect  of  the  bid  protest 
process  to  analyze  the  costs  and  benefits 
of  that  process  and  to  determine 


■'The  Administrative  Conference  takes  no 
position  in  this  recommendation  on  the  preferred 
structure  of,  or  standard  of  review  tobe  applied  by. 
such  administrative  forum(s).  The  Conference 
notes,  however,  that  if  GAO  continues  to  be 
involved  in  handling  bid  protests  and  such  cases 
are  directly  reviewable  in  the  Court  of  Appeals  for 
the  Federal  Circuit,  the  reviewing  court  would 
effectively  review  the  contracting  agency's  decision 
on  the  procurement,  as  informed  by  the  GAO 
opinion;  to  facilitate  this  process,  agencies  should 
conclude  action  on  a  procurement  that  has  been 
reviewed  by  the  GAO  by  issuing  a  clear  statement 
of  the  agency's  Hnal  determination  and  the  reasons 
for  it. 


whether  it  has  improved  the  quality  or 
reduced  the  cost  of  public  procurement.  . 
This  analysis  should  include  evaluation 
of  the  impact  of  the  bid  protest  process 
(and  any  alternatives  imder 
consideration)  on  existing  and 
prospective  bidders  for  government 
contracts  as  well  as  on  the  government. 
It  should  involve  consideration  of  the 
potential  impact  of  adjustments  to  the 
bid  protest  process  (such  as  application 
of  different  standards  of  review  of 
agency  procvuement  decisions  and 
imposition  of  sanctions  for  the  filing  of 
frivolous  bid  protests)  as  well  as 
examination  of  the  premises  imderlying 
the  bid  protest  system  as  a  whole. 
Specific  approaches  Congress  should 
consider  supporting  include: 

A.  Cross-agency  comparison — a  pilot 
study  in  which  one  or  more  federal 
agencies  that  conduct  a  substantial 
amount  of  procurement  activity  would 
be  permitted  to  conduct  procurement 
with  respect  to  some  discrete  type  or 
types  of  contracts  (e.g.,  computer  or 
telephone  equipment  contracts)  free  of 
most  or  all  bid  protest  controls  for  a 
specific  period  of  years  (e.g.,  five  years), 
with  the  agencies'  performance  to  be 
compared  with  their  own  performance 
before  the  beginning  of  the  pilot  and/or 
on  bid  protest-controlled  contracts 
during  the  pilot  period  and  with  that  of 
agencies  continuing  to  operate  under 
the  existing  bid  protest  system; 

B.  Competition  in  Contracting  Act 
comparison — a  comparison  of  the  pre- 
and  post-Competition  in  Contracting 
Act  procurement  experience  of  major 
government  purchasing  agencies  to 
identify  changes  in  agency  behavior  and 
prociu'ement  results; 

C.  GAO/GSBCA  comparison — an 
examination  of  specific  major 
procurement  to  determine  whether  GAO 
and  GSBCA  bid  protest  determinations 
(including  the  specific  procedures 
available  and  standards  of  review 
applied  in  these  forums)  have  produced 
desirable  outcomes  in  particular 
procurement  and  to  assess  the  impact  of 
GAO  and  GSBCA  rulings  on  purchasing 
agency  conduct; 

D.  Government/private  sector 
comparison — a  comparison  between  the 
procurement  experience  of  a  major 
government  purchasing  organization 
and  that  of  a  major  private  company 
purchasing  department  to  determine 
differences  in  the  outcomes  of  efforts  to 
purchase  comparable  goods  or  services 
over  time; 

E.  Federal/state  comparison — a 
comparison  of  federal  government 
procurement  experience  with  that  of 
state  and  local  governments  that  may 
employ  procurement  oversight 
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mechanisms  different  in  kind  or  degree 
fi^m  those  at  the  federal  level. 

In  pursuing  any  of  these  options  or 
other  studies  of  the  procurement 
system.  Congress  should  assign 
responsibility  for  research  and 
evaluation  to  an  independent  body  that 
is  not  directly  involved  in  conducting 
major  procurement  or  resolving  bid 
protests.  In  the  case  of  a  pilot  study. 
Congress  should  provide  for  regular 
collection  of  appropriate  data  during  the 
pilot  period  to  permit  adequate 
evaluation. 

Recommendation  95-6,  ADR 
Confidentiality  and  the  Freedom  of 
Information  Act 

The  Administrative  Dispute 
Resolution  Act  (ADRA)  accords  a 
substantial  measure  of  confidentiality  to 
oral  or  written  communications  made  in 
a  covered  dispute  resolution 
proceeding.  This  protection  was  based 
upon  Administrative  Conference 
Recommendation  88-11,  which 
recognized  that  in  promoting  the  use  of 
alternative  dispute  resolution  (ADR)  in 
federal  agencies  "a  careful  balance  must 
be  struck  between  the  openness 
required  for  the  legitimacy  of  many 
agency  agreements  and  the 
confidentiality  that  is  critical  if  sensitive 
negotiations  are  to  yield  agreements." 

The  confidentiality  section  of  the 
ADRA,  5  U.S.C.  574,  consists  of  a 
detailed  set  of  standards  reflecting 
generally  the  balance  proposed  in 
Recommendation  88-11.  It  is  narrow  in 
scope  in  that  it  is  limited  to 
communications  prepared. for  the 
purposes  of  a  dispute  resolution 
proceeding.  It  does  not  protect  an 
agreement  to  enter  into  a  dispute 
resolution  proceeding  or  the  agreement 
or  award  reached  in  such  a  proceeding. 
It  does  not  prevent  the  discovery  or 
admissibility  of  otherwise  discoverable 
evidence  merely  because  the  evidence 
was  presented  in  a  dispute  resolution 
proceeding.  It  does  not  have  any  effect 
on  the  information  and  data  necessary 
to  document  or  justify  an  agreement 
reached  in  a  dispute  resolution 
proceeding.  It  also  permits  disclosure  of 
a  dispute  resolution  communication  in 
special  circumstances  where  all  parties 
to  the  proceeding  consent;  where  the 
communication  has  already  been  made 
public  or  is  required  by  statute  to  be 
made  public;  or  where  a  court 
determines  disclosure  is,  on  balance, 
necessary  to  prevent  a  manifest 
injustice,  help  establish  a  violation  of 
law,  or  prevent  harm  to  the  public 
health  and  safety  sufficient  to  justify 
disclosure. 

In  the  final  stages  of  the  legislative 
process  leading  to  the  passage  of  the 


ADRA,  a  question  arose  as  to  the 
relationship  between  the  confidentiality 
section  and  the  Freedom  of  Information 
Act  (FOIA).  With  the  understanding  that 
the  importance  of  passing  the  dispute 
resolution  bill  without  delay  justified  an 
interim  solution,  a  provision,  subsection 
574(j),  was  added  on  the  Senate  floor* 
providing  that  the  confidentiality 
section  would  not  be  considered  an 
Exemption  3  statute  under  FOIA.^ 

This  last  minute  addition  has  created 
a  narrow,  but  significant,  problem  in 
accomplishing  fully  the  purposes  of  the 
ADRA.  In  those  circumstances  in  which 
dispute  resolution  communications 
become  "agency  records"  within  the 
meaning  of  FOIA,  the  confidentiality  of 
the  records  is  determined  not  by  the 
provisions  of  section  574.  but  rather  by 
the  terms  of  the  exemptions  to  FOIA. 
For  users  of  ADR,  the  trumping  effect  of 
FOLA  in  this  class  of  cases  means  that 
confidentiality  is  not  governed  by  the 
careful  balance  struck  in  section  574  but 
rather  by  the  complex  body  of  FOIA  law 
which  accords  no  special  protection  for 
dispute  resolution  communications  on 
the  basis  of  the  process  needs  of  ADR. 
While  some  dispute  resolution 
communications  that  become  agency 
records — for  example  because  they 
come  under  the  control  of  a 
government-employee  neutral — may  be 
exempt  from  mandatory  disclosure 
under  FOIA,  the  scope  of  the 
exemptions  and  possible  gaps  in 
coverage  create  uncertainty  as  to  the 
confidentiality  of  Such  records. 

This  uncertainty,  in  turn,  has  become 
a  disincentive  to  the  use  of  ADR.^  Even 
though  the  ADRA  has  been  in  place  for 
only  four  years,  concern  about  the 


'  During  this  colloquy,  Senator  Levin  summarized 
as  follows:  I  am  pleased  that  we  were  able,  for  the 
purposes  of  passing  this  bill  this  year  and  getting 
the  ADR  process  rolling,  to  temporarily  resolve  the 
confidentiality  issue.  As  the  Administrative 
Conference  of  the  United  States  wrote  in  its 
recommendation  on  this  subject,  *  *  *  since 
settlements  are  essential  to  administrative  agencies, 
a  careful  balance  must  be  struck  between  the 
openness  required  for  the  legitimacy  of  many 
agency  agreements  and  the  conHdentiality  that  is 
critical  if  sensitive  negotiations  are  to  yield 
agreements,  ts.  The  provisions  in  this  bill,  as 
amended,  do  not  as  yet  achieve  that  balance,  and 
I  am  pleased  that  Senators  Grassley  and  Leahy  have 
agreed  to  address  this  issue  more  completely  next 
year.  136  Cong.  Rec.  at  S18088  (daily  ed.  Oct. 
24.1990). 

^  Under  Exemption  3.  the  FOIA  disclosure 
requirements  do  not  apply  to  matters  that  are 
"specifically  exempted  from  disclosure  by  statute 
.  .  .  provided  that  such  statute  (A)  requires  that  the 
matters  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or 
(B)  establishes  particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be  withheld." 

'  Some  added  uncertainty  has  been  raised  by  the 
ADRA's  protection  of  "any  information  concerning" 
a  dispute  resolution  connonunication.  The 
recommendation  calls  for  dropping  this  language. 


impact  of  FOIA  on  confidentiality  has 
had  a  chilling  effect  on  the  use  of  ADR. 
This  effect  could  become  even  more 
substantial  if  a  case  arose  in  which 
expected  confidentiality  was 
undermined  by  a  FOIA  claim.  To 
accomplish  the  objectives  of 
Recommendation  88-11,  the 
confidentiality  standards  of  section  574 
should  be  given  effect  with  inspect  to  all 
covered  dispute  resolution 
communications,  even  where  those 
communications  become  agency  records 
under  FOIA.* 

Recommendation 

1.  The  confidentiality  section  of  the 
Administrative  Dispute  Resolution  Act. 
5  U.S.C.  574,  should  be  amended  to 
provide  that  records  confidential  under 
that  section  and  generated  by  or  initially 
submitted  to  the  government  in  a 
dispute  resolution  proceeding  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  Exemption 
3,  5  U.S.C.  552(b)(3). 

2.  Any  alternative  confidentiality 
procedures  agreed  to  by  the  parties  and 
neutral  under  subsection  574(d)  should 
not,  for  purposes  of  Exemption  3,  be 
construed  to  provide  broader 
confidentiality  than  is  otherwise 
available  under  section  574. 

3.  The  words  "any  information 
concerning"  should  be  deleted  from 
section  574  (a)  and  (b). 

The  following  recommendation  was 
adopted  by  the  Assembly  of  the 
Administrative  Conference'on  Friday, 
June  16, 1995. 

Recommendation  95-7.  Use  of 
Mediation  under  the  Americans  with 
Disabilities  Act 

■Despite  the  efforts  of  the  agencies 
charged  with  enforcing  the  Americans 
with  Disabilities  Act  (ADA),  there  are 
substantial  backlogs  of  cases  at  the 
investigation  stage  at  many  agencies, 
creating  unusually  lengthy  delays  in 
enforcement.  Because  of  enforcement 
delays,  many  individuals  are  not 
obtaining  needed  relief  in  a  timely 
manner  and  respondents  are  not 
relieved  of  the  burden  of  pending  non- 
meritorious  charges.  In  this  era  of 
shrinking  government,  an  influx  of 
significant  additional  public  resources 
for  investigation  and  litigation  seems 
unlikely.  The  Equal  Employment 
Opportunity  Commission  (EEOC)  and 
the  Department  of  Justice  have  each 
begun  to  experiment  with  alternative 
dispute  resolution  (ADR)  as  one 
approach  to  reducing  backlogs  and 


^This  recommendation  pertains  solely  to  the 
provisions  of  the  ADRA.  The  Conference  recognizes 
that  agencies,  in  some  circumstances,  conduct 
similar  processes  under  other  authority. 
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achieving  compliance  with  the  statute.  > 
The  Conference  believes  that  mediation 
is  the  ADR  technique  that  offers  greatest 
immediate  promise  for  resolving  ADA 
cases  more  quickly  and  to  the 
satisfaction  of  the  parties  involved,  and 
that  agencies  with  enforcement 
responsibilities  under  the  ADA  should 
offer  the  opportimity  for  mediation  in 
appropriate  cases.  Mediation  has  the 
potential  to  preserve  relationships 
between  the  parties  and  to  empower 
them  to  take  greater  responsibility  in 
resolving  their  disputes.  In  addition 
compliance  with  mediated  settlements 
is  generally  high  because  of  the  parties' 
participation  in  developing  the  solution. 

This  recommendation  is  intended  to 
encourage  additional  efforts  to 
implement  the  use  of  mediation  and  to 
provide  guidance  on  undertaking  and 
evaluating  a  joint  program. ^  The 
mediation  program  proposed  in  this 
recommendation  expands  on  prior 
agency  pilot  mediation  programs  by 
including  additional  types  of  cases,  and 
also  provides  a  coordinated  framework 
for  mediation  of  ADA  cases  under  all 
four  titles  of  the  statute. 

Because  several  agencies  are  charged 
with  enforcement  of  the  various  titles  of 
the  ADA  (EEOC,  Department  of  Justice, 
Department  of  Transportation,  and 
Federal  Communications  Commission), 
it  is  important  that  they  jointly 
participate  in  designing  the 
recommended  mediation  program.  This 
collaborative  effort  will  minimize  costs 
and  maximize  benefits  by  using  a 
common  group  of  trained  mediators  to 
mediate  a  variety  of  ADA  cases,  selected 
for  referral  to  mediation  based  on 
criteria  established  by  the  agencies.  The 
joint  effort  should  also  develop  sources 
of  mediators  who  can  serve  at  low  cost 
or  pro  bono,  at  least  at  the  inception  of 
the  program,  and  should  consider  ways 
to  finance  the  costs  of  using  mediators 
where  such  arrangements  cannot  be 
made. 

Extensive  evaluation  of  the  program 
pursuant  to  criteria  established  as  part 
of  the  program  design  will  enable  die 
agencies  to  gather  the  information 
necessary  to  refine  the  program  so  that 
it  is  used  most  effectively  to  resolve 
disputes  at  a  low  cost,  in  a  manner  that 
is  fair  to  the  parties  and  consistent  with 


'  The  ADA.  42  U.S.C  $  12212,  explicitly 
encourages  the  use  of  ADR,  where  appropriate  and 
authorized  by  law,  to  resolve  disputes  arising  under 
its  provisions.  General  authority  for  use  of  ADR 
may  also  be  found  in  the  Administrative  Dispute 
Resolution  Act.  5  U.S.C.  §  572. 

^Though  mediation  currently  appears  to  be  the 
most  promising  ADR  technique  for  disputes  arising 
under  the  ADA,  the  Conference  encourag/es 
examination  and  experimentation  with  other  ADR 
techniques.  See  Recommendation  86-3.  ".Agencies' 
Use  of  Alternative  Meaiu  of  Dispute  Resolution." 


the  statute.  The  evaluation  should 
include  analysis  of  the  comparative 
costs  of  mediation,  the  effectiveness  of 
mediation  for  different  types  of 
disputes,  the  satisfaction  level  of  the 
participants,  the  impact  on  the  case 
backlog,  the  effect  on  processing  time  of 
cases,  the  impact  ©n  systemic  litigation, 
consistency  of  mediated  results  with  the 
statute,  and  whether  mediation 
disadvantages  individuals  with 
disabilities  or  other  historically 
disadvantaged  groups. 

Analysis  of  the  program  results,  along 
with  the  results  of  EEOC  and 
Department  of  Justice  pilot  mediation 
programs,  should  provide  the 
information  necessary  to  ensure  that 
mediation  is  furthering  the  goal  of 
elimination  of  discrimination  against 
the  individuals  with  disabilities.  The 
contemplated  evaluation  will  permit  the 
agencies  to  focus  future  mediation 
efforts  on  those  cases  where  mediation 
is  most  effective.  Additionally, 
successful  experience  with  agency- 
sponsored  mediation  may  encourage 
and  empower  actual  or  potential  parties 
to  use  private  mediation  or  even 
negotiation  without  neutral  assistance  to 
resolve  future  disputes,  further 
conserving  government  and  private 
resources. 

Recommendation 

Coordinated  Mediation  Program 

1.  The  Americans  with  EHsabilities 
Act  (ADA)  enforcement  agencies  ^ 
should  establish  a  joint  committee 
composed  of  representatives  of  each  of 
the  agencies  to  develop  a  program  for 
voluntary  mediation  of  ADA  cases 
under  all  titles,  in  order  to  achieve  the 
rapid,  mutually  agreeable  resolution  of 
disputes  over  compliance  with  the 
requirements  of  the  ADA.*  This 
committee  also  could  serve  the  purpose 
of  improving  consistency  in 


'The  primary  enforcement  agencies  should  be 
involved  in  establishing  the  program.  These  include 
the  Department  of  Justice,  Equal  Employment 
Opportunity  Commission,  Department  of 
Transportation,  and  Federal  Communications 
Commission.  Other  agencies  that  could  provide 
input  into  the  process,  refer  cases  to  the  program, 
and  participate  in  the  educational  effort  are  the 
Federal  MediaHon  and  Conciliation  Service  and  the 
Title  n  investigative  agencies  designated  in  28 
CF.R.  §  35.190:  the  Departments  of  Agriculture. 
Education,  Health  and  Human  Services.  Housing 
and  Urban  Development,  the  Interior,  and  Labor. 

*  Since  there  have  been  few  cases  under  Title  IV, 
which  amends  the  Communications  Act  to  ensure 
the  availability  of  communication  by  wire  or  radio 
for  individuals  with  speech  or  hearing  disabilities, 
there  may  also  be  less  opportunity  to  use  mediation. 
Also,  the  FCC's  enforcement  process  differs  from 
those  of  the  other  ADA  enforcement  agencies. 
Nevertheless,  efforts  should  be  made  to  include 
appropriate  Title  IV  cases  in  the  mediation  program 
to  enable  the  best  possible  assessment  of 
mediation's  effectiveness. 


enforcement  of  the  statute  among  the 
agencies.  In  order  to  assist  the  joint 
committee  in  creating  a  mediation 
program  that  will  attract  participants 
and  meet  their  needs,  the  agencies 
should  appoint  an  advisory  committee 
pursuant  to  the  Federal  Advisory 
Committee  Act,  composed  of 
representatives  of  potential  participants, 
such  as  businesses,  state  and  local 
government  entities,  representatives  of 
organizations  whose  purpose  is  to 
represent  persons  widi  disabilities,  and 
civil  rights  and  labor  organizations,  to 
provide  advice  in  program  design. 

2.  The  mediation  program  should 
follow  the  broad  outUnes  set  forth 
herein,  as  refined  by  the  agencies'  joint 
committee  after  consultation  with  the  ^^ 
advisory  committee.  The  program 
should  utilize  a  common  group  of 
trained  mediators  to  mediate  a  variety  of 
disputes  arising  under  the  ADA.  The 
joint  committee  should  determine  the 
criteria  for  mediator  participation  in  the 
program,  considering  the  pilot  projects 
already  established,  which  include 
mediator  training,  and  the  training 
previously  conducted  by  the  EEOC  and 
the  Department  of  Justice.  If  the  number 
of  trained  mediators  is  insufficient,  the 
agencies  should  jointly  conduct  or 
sponsor  any  necessary  training. 
Mediators  must  also  have  sufficient 
knowledge  of  the  various  titles  of  the 
ADA,  familiarity  with  resources  for 
ADA  compliance,  and  knowledge  of  the 
impact  of  various  disabilities.  The  joint 
committee  should  identify  potential 
sources  of  mediators  who  are  willing  to 
serve  pro  bono  or  at  low  cost,  at  least 

at  the  inception  of  the  program,  as  well 
as  sources  of  technical  expertise*  to 
assist  in  mediation. 

3.  The  agencies  should  engage  in 
extensive  educational  efforts  to 
encourage  use  of  the  mediation  process 
in  a  variety  of  cases  and  to  enable 
unrepresented  parties  to  participate 
effectively.  The  educational  efforts 
should  focus  on  infopning  parties  and 
potential  parties  about  the  process  to 
increase  both  participation  rates  and  the 
effectiveness  of  participation. 

4.  The  agencies  should  determine  the 
selection  criteria  for  referral  of  cases  to 
mediation,  refining  and  modifying  the 
criteria  based  on  evaluation  of 
effectiveness.  The  agencies  should 
consider  combining  mediation  with  an 
early  assessment  program  which  will 
assist  in  determining  allocation  of 
resources  for  investigative  processes. 


'For  example,  architects,  engineers,  or  vocational 
rehabilitation  experts  may  be  able  to  serve  as 
mediators,  or  to  act  as  advisers  to  inform  parties  of 
available  technical  options  to  help  resolve  disputes. 
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Review  and  Evaluation 

5.  The  mediation  program  should 
incorporate  an  after-the-fact  agency 
review  of  settlements  reached  in 
mediation  to  examine  their 
enforceability,  consistency  with  the 
ADA,  and  whether  the  process  reduces 
the  time  needed  to  resolve  individual 
cases  (both  elapsed  time  and  person- 
hours).  This  review  should  not  result  in 
overturning  individual  mediated 
settlements,  nor  should  it  impair  the 
confidentiality  of  the  mediation  process 
or  otherwise  discourage  participation  in 
it. 

6.  In  designing  the  program,  the  joint 
committee  should  establish  program 
objectives,  evaluation  criteria,  and  a 
system  for  collecting  the  data  necessary 
for  evaluation.  The  evaluation  process 
should  be  designed  to  provide  data  and 
analysis  that  will  enable  (i)  a 
determination  of  the  circumstances 
imder  which  mediation  is  appropriate 
and  effective  for  resolving  ADA  cases 
and  (ii)  the  identification  of  any 
systemic  problems  that  are  not 
addressed  by  mediated  settlements.  The 
following  issues  should  be  included  in 
the  evaluation: 

(a)  in  what  types  of  cases  is  mediation 
most  effective? 

(b)  at  what  point  in  the  investigative 
process  is  mediation  most  effective, 
taking  into  account  the  costs  of  any 
investigation  that  precedes  mediation? 

(c)  does  mediation  reduce  the  cost  of 
processing  cases  for  the  parties  and/or 
the  government? 

(d)  what  is  the  effect  of  mediation  on 
processing  time  of  cases,  including 
whether  mediation  adds  to  processing 
time  where  it  is  unsuccessful? 

(e)  what  is  the  impact  of  mediation  on 
the  investigation  and  case  backlog? 

(f)  what  is  the  satisfaction  level  of  the 
participants  in  mediation,  including 
separate  measures  of  satisfaction  for 
complainants  (charging  parties)  and 
respondents? 

(g)  what  are  the  best  sources  of 
qualified  mediators? 

(h)  is  the  use  of  a  common  group  of 
mediators  for  various  types  of  cases 
effective,  taking  into  account  costs, 
settlement  rates,  settlement  results,  and 
mediator  performance? 

(i)  bow  are  the  costs  of  using 
mediators  to  be  financed? 

(j)  are  the  results  of  mediated 
settlements,  settlements  reached 
through  other  processes,  and  litigation 
in  similar  cases  comparable? 

(k)  does  the  mediation  program 
impact  systemic  litigation? 

(1)  is  agency  review  of  mediated 
settlements  effective  and  necessary? 


(m)  is  the  process  equally  fair  and 
effective  for  represented  and 
unrepresented  parties? 

(n)  are  individuals  with  disabilities 
disadvantaged  in  mediation? 

(o)  does  availability  of  technical 
expertise  affect  settlement  rates? 

(p)  what  is  the  rate  of  compliance 
with  mediated  settlements? 

Additional  criteria  deemed  necessary 
and  appropriate  should  be  added  by  the 
joint  committee  designing  the  program. 

7.  The  joint  committee  should  review 
the  mediation  program  regularly 
pursuant  to  the  evaluation  criteria  and 
in  consultation  with  the  advisory 
committee,  modifying  the  program  as 
suggested  by  the  results  of  the 
evaluation  to  ensure  its  continued 
effectiveness  and  consistency  with 
statutory  goals. 

Consideration  of  Other  ADB  Techniques 

8.  The  ADA  enforcement  agencies 
should  jointly  continue  to  study  and 
evaluate  other  alternative  dispute 
resolution  techniques  for  disputes 
arising  under  the  ADA.^ 

[FR  Doc.  95-20560  Filed  8-17-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
September  7  and  September  8,  1995  at 
the  Oregon  Institute  of  Technology, 
3201  Campus  Drive,  Klamath  Falls, 
Oregon.  The  meeting  will  begin  at  10:30 
a.m.  on  September  7  and  adjourn  at  5:00 
p.m.  The  meeting  will  reconvene  at  8:00 
a.m.  on  September  8  and  continue  until 
3:00  p.m.  Agenda  items  to  be  covered 
include:  (1)  forest  health  and  salvage 
opportunities  in  the  Province;  (2) 
coordination  with  other  existing  groups 
within  the  Province;  (3)  research  and 
monitoring  opportunities  for 
coordination;  and  (4)  a  public  comment 
period.  All  PAC  meetings  are  open  to 
the  public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Anderson,  USDA,  Klamath  National 
Forest,  at  1312  Fairlane  Road,  Yreka, 
CaUfomia  96097;  telephone  916-842- 
6131,  (FTS) 700-467-1300. 


*See  Recommendation  86-3.  "Agencies'  Use  of 
Alternative  Means  of  Dispute  Resolution,"  and  the 
ADA,  42  U.S.C§  12212. 


Dated:  August  11, 1995. 
Robert  J.  Anderson, 

Land  Management  Planning  Staff  Officer. 
|FR  Doc.  95-20506  Filed  8-17-95;  8:45  am) 

BILLmC  COOE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1996  Panel. 

Fonn  Numbeiis):  SIPP-16003. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  105,800  hours. 

Number  of  Respondents:  105,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture.  The  SIPP  is  a  longitudinal 
survey,  in  that  households  in  the 
"panel"  are  interviewed  at  regular 
intervals  or  "waves"  over  a  number  of 
years.  The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
questions  are  asked  at  Wave  1  and  are 
updated  during  subsequent  interviews. 
The  core  is  periodically  supplemented 
with  additional  questions  or  "topical 
modules"  designed  to  answer  specific 
needs.  This  request  is  for  clearance  of 
the  Core  questions  and  the  topical 
modules  for  Waves  1  &  2  of  the  1996 
Panel.  Topical  modules  for  waves  3 
through  13  vvrill  be  cleared  later.  The 
topical  modules  for  Wave  1  are 
Recipiency  History  and  Employment 
History.  Wave  1  interviews  will  be 
conducted  from  February  through  May 
1996.  Wave  2  topical  modules  are  Work 
Disability  History,  Fertility  History, 
Education  and  Training  History,  Marital 
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History,  Migration  History,  and 
Household  Relationships.  Wave  2 
interviews  will  be  conducted  from  Jime 
through  September  1996.  The  1996 
Panel  introduces  some  significant 
changes  to  the  SIPP.  The  SIPP  was 
previously  conducted  using  pen  and 
paper.  Data  collection  is  now  handled 
via  computer  assisted  personal 
interviewing  (CAPI).  Pretesting  has 
shown  that  CAPI  will  reduce 
respondent  burden  because  skip 
patterns  are  preprogrammed  into  the 
automated  questionnaire  and 
information  obtained  in  earlier 
interviews  can  be  fed  back  to  the 
respondent  rather  than  the  respondent 
having  to  recall  the  information.  The 
1996  and  subsequent  Panels  will  remain 
in  effect  for  4  years.  Households  in  the 
1996  Panel  will  be  interviewed  13  times 
at  4  month  intervals  over  the  4  year 
period.  A  new  panel  will  be  introduced 
in  the  year  2000.  This  contrasts  with 
previous  procedures  where  a  new  panel 
was  introduced  each  year  and 
households  remained  in  the  survey  for 
approximately  3  years,  participating  in 
9  interviews  at  4  month  intervals. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14\h  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  14, 1995. 
Gerald  Tache, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  95-20498  Filed  8-17-95;  8:45  am] 

BHJJNQ  COM  3S1(Mr7-F 


Agency  Forni  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  folloMdng  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Financial  Report 
(QFR). 


Form  Number(s):  QFR-101(MG  Long), 
101A(MG  Short).  102(TR  Long). 
103(NB). 

Agency  Approval  Number:  0607- 
0432. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  192,060  hours. 

Number  of  Respondents:  13,700. 

Avg  Hours  Per  Response:  4  hours  and 
45  minutes. 

Needs  and  Uses:  The  QFR  program  is 
a  principal  economic  indicator  that  also 
provides  financial  data  essential  to 
calculation  of  key  government  measures 
of  national  economic  performance.  The 
QFR  program  provides  timely,  accurate 
data  on  business  financial  conditions  for 
gauging  quarterly  performance  of  the 
nonregulated,  domestic  corporate  sector 
for  use  by  government  and  private- 
sector  organizations  and  individuals. 
Primary  users  of  QFR  data  are 
governmental  organizations  charged 
with  economic  policy-making 
responsibilities.  Other  data  users 
include  foreign  countries,  imiversities, 
financial  analysts,  unions,  trade 
associations,  public  libraries,  banking 
institutions,  and  U.S.  and  foreign 
corporations. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  14, 1995. 
Gerald  Tache, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  95-20497  Filed  8-17-95;  8:45  am) 

BILLMO  CODE  3910-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 


Title:  Annual  Survey  of  Government 
Employment. 

Fomi  Number(s):  E-1,  E-2.  E-3.  E-4. 
E-6,  E-7,  E-9. 

Agency  Approval  Number:  0607- 
0452. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  21.234  hoiu^. 

Number  of  Respondents:  13.639. 

Avg  Hours  Per  Response:  1  hour  and 
4  minutes. 

Needs  and  Uses:  The  Census  Biu«au 
requests  a  three  year  extension  of  the 
current  OMB  approval  of  seven  data 
collection  forms  used  in  the  Annual 
Siuvey  of  Government  Employment.  In 
this  survey  data  are  collected  on  state 
and  local  government  employment  and 
wages.  Each  form  is  tailored  to  the 
particular  size  and  type  of  government 
to  be  surveyed.  The  Bureau  of  Economic 
Analysis  uses  these  data  to  develop  the 
public  sector  components  of  the  gross 
domestic  product  and  national  income 
accounts  and  to  develop  personal 
income  statistics.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  this  survey.  The  Bureau  of 
Labor  Statistics  uses  data  from  this 
survey  to  assist  in  the  benchmarking  of 
state  and  local  government  components 
of  its  monthly  employment  and  earnings 
statistics.  In  addition,  state  and  local 
government  officials,  public  interest 
groups,  and  professional  organizations 
use  these  data  for  analysis  and  study. 

Affected  Public:  State,  local  or  local 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  14, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-20496  Filed  8-17-95;  8:45  am] 

BIUJNQ  COOe  3S10-07-F 
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Intemationai  Trade  Administration 

[A-688-814] 

Polyethyiene  Terephthalate  Film, 
Sheet  and  Strip  From  Japan;  initiation 
and  Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  To 
Revoke  Order  i 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order. 

SUMMARY:  On  June  5, 1991,  the 
Department  of  Commerce  (the 
Department)  published  an  antidiunping 
duty  order  on  polyethylene 
terephthalate  film,  sheet,  and  strip  from 
Japan.  On  July  7,  1995,  E.I.  Du  Pont  de 
Nemours  &  Company,  Hoechst  Celanese 
Corporation  and  ICI  Americas  Inc.. 
(together,  the  petitioners  in  this 
proceeding),  submitted  a  request  for  a 
changed  circumstances  administrative 
review  and  revocation  of  the  order  on 
the  basis  that  the  order  no  longer  is  of 
interest  to  the  petitioners.  Based  on  the 
fact  that  this  order  is  no  longer  of 
interest  to  petitioners,  we  intend, 
preliminarily,  to  revoke  this  order. 
EFFECTIVE  DATE:  August  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance. 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  482-6312/ 
3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5, 1991,  the  Department 
published  in  the  Federal  Register  (59 
FR  9960)  an  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  Japan. 

On  July  7, 1995,  the  petitioners 
submitted  a  request  for  a  changed 
circumstances  administrative  review 
and  revocation  of  the  order  on  the  basis 
that  the  order  no  longer  is  of  interest  to 
the  petitioners. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  PET  film,  sheet, 
and  strip,  whether  extruded  or 
coextruded.  The  films  excluded  from 
the  scope  of  this  order  are  metallized 


films  and  other  finished  films  that  have 
had  a  least  one  of  their  surfaces 
modified  by  the  application  of 
performance-enhancing  resin  or 
inorganic  layer  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  from  Japan  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
3920.62.0000.  The  HTS  item  numbers 
are  provided  for  convenience  and  for 
Customs  purposes  only.  The  written 
descriptions  remain  dispositive. 

This  changed  circumstance 
administrative  review  covers  all 
manufacturers/exporters  of  pet  film 
&t)m  Japan. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order 

Piu^uant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
Department  may  revoke  an  antidumping 
duty  order  if  the  Department 
determines,  based  on  a  review  under 
section  751(b)(1)  of  the  Act,  that 
changed  circumstances  exist  sufficient 
to  warrant  revocation.  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  administrative  review  to 
be  conducted  upon  receipt  of  a  request 
containing  sufficient  information 
concerning  changed  circumstances. 

19  CFR  353.25ld)(2)  permits  the 
Department  to  conduct  an 
administrative  review  under  §  353.22(f) 
based  upon  an  affirmative  statement  of 
no  interest  from  the  petitioner  in  the 
proceeding.  Section  353.25(d)(l)(i) 
further  provides  that,  if  the  Department 
determines  that  the  order  under  review 
is  no  longer  of  interest  to  domestic 
interested  parties,  the  Department  may 
revoke  the  antidumping  duty  order.  In 
addition,  in  the  event  the  Department 
concludes  that  expedited  action  is 
warranted,  §  353.22(f)(4)  of  the 
regulations  permits  the  Department  to 
combine  the  notices  of  initiation  and 
preliminary  results. 

Therefore,  in  accordance  with 
sections  751(b)  (1)  and  (c)  of  the  Act  and 
19  CFR  353.25(d)  and  353.22(f),  based 
on  an  affirmative  statement  of  no 
interest  in  the  proceeding  by  the 
petitioners,  the  Department  is  initiating 
this  changed  circumstances 
administrative  review.  Further,  based  on 
the  representation  made  by  petitioners 
that  other  U.S.  producers  and  potential 
producers  of  this  merchandise  have  no 
interest  in  the  order,  we  have 


determined  that  expedited  action  is 
warranted,  and  we  have  preliminarily 
determined  that  the  order  no  longer  is 
of  interest  to  domestic  interested 
parties.  Because  the  Department 
concludes  that  expedited  action  is 
warranted,  the  Department  is  combining 
these  notices  of  initiation  and 
preliminary  results.  The  Department 
determines  that  there  is  a  reasonable 
basis  to  believe  that  the  requirement  for 
revocation  based  on  the  changed 
circumstance  that  the  order  no  longer  is 
of  interest  to  domestic  interested  parties 
has  been  met.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
revoke  the  antidumping  duty  order  on 
pet  film  from  Japan. 

In  the  event  that  this  revocation 
becomes  final,  the  effective  date  of 
revocation  will  be  June  1, 1992,  which 
is  the  beginning  of  the  currently 
pending  second  administrative  review. 

If  final  revocation  occurs,  we  intend 
to  instmct  the  U.S.  Customs  Service 
(Customs)  to  liquidate  without  regard  to 
antidumping  duties  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  subject 
merchandise  made  on  or  after  the  above 
effective  date  of  revocation,  in 
accordance  with  19  CFR  353.25(d)(5). 
We  will  also  instmct  Customs  to  refund 
with  interest  estimated  antidumping 
duties  collected  for  entries  made  on  or 
after  June  1, 1992,  in  accordance  with 
section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  changed  circumstances 
review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  later  than 
28  days  after  the  date  of  publication  of 
this  notice,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  14  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
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review  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
§§  751(b)  (1)  and  (c)  of  the  Act  and 
sections  353.22(a)(5).  353.22(f)  and 
353.25(d)  of  the  Department's 
regulations. 

Dated:  August  11, 1995. 
Paul  L.  Joffie. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-20556  Filed  »-17-95;  8:45  am) 

BtUMQ  COOC  3610-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.oeii95B] 

Smaii  Talies  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
McDonnell  Douglas  Aerospace  Delta  II 
Vehicies  at  Vandenberg  Air  Force 
Base,CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Gimmerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Air  Force  for 
authorization  to  take  small  numbers  of 
harbor  seals  by  harassment  incidental  to 
launches  of  McDonnell  Douglas 
Aerospace  (MDA)  Delta  II  (Delta  ED 
vehicles  at  Space  Launch  Complex  2W 
(SLC-2W).  Vandenberg  Air  Force  Base. 
CA  (Vandenberg).  Under  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  the  Air  Force  to 
Incidentally  take,  by  harassment,  small 
numbers  of  harbor  seals,  CaUfomia  sea 
lions  and  northern  elephant  seals  in  the 
vicinity  of  Vandenberg  for  a  period  of  1 
year. 

DATES:  Comments  and  information  must 
be  received  no  later  than  September  18, 
1995. 

ADDRESSES:  Comments  on  the 
apphcation  should  be  addressed  to 
Qiief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910.  A 
copy  of  the  application,  a  list  of  the 
references  used  in  this  document,  or  the 
programmatic  environmental 
assessment  (EA),  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 


Protected  Resources  at  301-713-2055, 
or  Craig  Wingert,  Southwest  Regional 
Office  at  310-980-4021. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negUgible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  30, 1994,  the  President 
signed  Public  Law  103-238,  The  Marine 
Mammal  Protection  Act  Amendments  of 
1994.  One  part  of  this  law  added  a  new 
subsection  101(a)(5)(D)  to  Uie  MMPA  to 
establish  an  expedited  process  by  which 
citizens  of  the  United  States  can  apply 
for  an  authorization  to  incidentally  take 
small  numbers  of  marine  mammals  by 
harassment  for  a  {wriod  of  up  to  one 
year.  The  MMPA  defines  "harassment" 
as: 

...any  act  of  pursuit,  tonnent,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

New  subsection  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  appUcation 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  July  12, 1995,  NMFS  received  an 
appUcation  from  the  U.S.  Air  Force 
requesting  an  authorization  for  the 
harassment  of  small  numbers  of  harbor 
seals  and  potentially  for  other  pinniped 
species  incidental  to  laimches  of  Delta 
n  vehicles  at  SLC-2W,  Vandenberg. 
These  launches  would  place 
Department  of  Defense,  National 
Aeronautics  and  Space  Administration 


(NASA),  and  commercial  medium- 
weight  payloads  into  polar  or  near-polar 
orbits.  MDA/NASA  intends  to  launch 
four  to  five  Delta  lis  during  the  period 
of  this  proposed  1-year  authorization. 
Because  SLC-2W  is  located  north  of 
most  other  launch  complexes  at 
Vandenberg,  and  because  there  are  oil 
production  platforms  located  off  the 
coast  to  the  south  of  SLC-2W,  missions 
flown  from  SLC-2W  cannot  fly  directly 
on  their  final  southward  course.  The 
normal  trajectory  for  a  SLC-2W  launch 
is  259.5  degrees  west  for  the  first  90 
seconds,  then  a  41-second  dog-leg 
maneuver  to  bring  the  vehicle  on  its 
southward  course  of  196  degrees.  This 
trajectory  takes  the  launch  vehicle  away 
from  the  coast  and  nearly  30  miles  (mi) 
west  of  San  Miguel  Island  (SMI),  the 
westernmost  Channel  Island  (Air  Force, 
1995b)'. 

As  a  result  of  the  noise  associated 
with  the  latmch  itself,  there  is  a 
potential  to  cause  a  startle  response  to 
those  harbor  seals  and  other  pinnipeds 
that  may  haul  out  on  the  coastline  of 
Vandenberg.  Laimch  noise  would  be 
expected  to  occur  over  the  coastal 
habitats  in  the  vicinity  of  SLC-2W 
while  low-level  sonic  booms  could  be 
heard  over  the  water  in  the  area  west  of 
the  Channel  Islands. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Delta  Us 

The  Southern  CaUfomia  Bight  (SCB) 
including  the  Channel  Islands,  support 
a  diverse  assemblage  of  pinnipeds  (seals 
and  sea  lions).  California  sea  lions 
{Zalophus  califomianus),  northern 
elephant  seals  [Mirounga  angustimstris), 
haihor  seals  [Phoca  vitulina)  and 
northern  fur  seals  (Callorhinus  ursinus) 
breed  there,  with  the  largest  rookeries 
on  SMI  and  San  Nicolas  Island  (SNI) 
(Stewart  et  al.,  in  press).  More  detailed 
descriptions  of  the  SCB  and  its 
associated  marine  mammals  can  be 
foimd  elsewhere  (56  FR 1606,  January 
16, 1991). 

Until  1977,  a  small  rookery  of  Steller 
sea  Uons  [Eumetopias  jubatus)  existed 
on  SMI.  However,  there  has  been  no 
breeding  there  since  1981  and  no 
sightings  since  1984.  Guadalupe  fur 
seals  [Arctocephalus  townsendi)  breed 
only  on  Isla  de  Guadalupe  oflshore  Baja 
California,  Mexico,  and  although  some 
are  occasionally  seen  on  the  Channel 
Islands,  none  are  expected  to  be 
harassed  by  either  launch  noise  or  sonic 
booms  since  they  are  not  known  to 
come  ashore  on  Vandenberg. 


■  A  list  of  references  used  in  this  document  can 
be  obtained  by  writing  to  the  address  provided 
above  (see  ADDRESSES). 
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A  small  breeding  population  of 
California  sea  lions  occurs  on 
Vandenberg  and  both  sea  Uons  and 
northern  elephant  seals  are  regular 
visitors  to  the  shoreline  near  SLC-2W. 
A  small  population  of  harbor  seals  are 
normal  residents  of  Piuisima  Point 
adjacent  to  SLC-2W  and  southern  sea 
otters  [Enhydra  lutra)  were  censused 
there  during  the  spring  of  1995^. 

Harbor  Seals 

The  Pacific  harbor  seal,  which  ranges 
bt)m  Baja  California  to  the  eastern 
Aleutian  Islands,  is  the  marine  mammal 
most  likely  to  be  incidentally  harassed 
by  Delta  II  launches  &x>m  Vandenberg, 
and  therefore  needs  to  be  discussed  in 
some  detail.  Harbor  seals  are  considered 
abundant  throughout  most  of  their  range 
and  have  increased  substantially  in  the 
last  20  years.  Hanan  and  Beeson  (1994) 
reported  21,462  seals  counted  on  the 
mainland  coast  and  islands  of  CaUfomia 
during  May  and  June,  1994.  Using  that 
count  and  Huber  et  al.'s  (1993) 
correction  factor  (1.61  times  the  count) 
for  animals  not  hauled  out,  gives  a  best 
population  estimate  of  34,554  hartxjr 
seals  in  CA  (NMFS,  in  press). 

On  the  coastlines  of  Vandenberg, 
harbor  seals  are  noted  near  Purisima 
Point,  Point  Arguello,  at  the  mouth  of 
Oil  Well  Canyon,  in  the  area 
surroimding  Rocky  Point  and  near  the 
Boathouse  Breakwater  (Air  Force, 
1995a,  1995b).  The  largest  aggregations 
occur  during  the  spring  and  early 
summer.  Hanan  et  al.  (1992)  reported 
that  35  harbor  seals  were  at  Purisima 
Point  while  another  79  were  found  just 
south  of  Purisima  Point.  This  is 
consistent  with  earlier  estimates  of 
approximately  100  harbor  seals  in  the 
vicinity  of  SLC-2W.  La  1986.  500  harbor 
seals  were  censused  at  the  sites  along 
North  and  South  Vandenberg  (Hanan  et 
lal.,  1987).  In  the  spring,  approximately 
70  harbor  seals  may  be  found  at  Rocky 
Point  (Air  Force,  1995a). 

On  SMI  during  the  breeding  season, 
the  population  is  estimated  to  be  1,000 
to  1,200  harbor  seals  (Hanan  et  al., 
1993).  Numbers  are  lowest  in  December, 
increase  gradually  from  February  to 
Jime,  then  sharply  decrease  again  to  a 
minimum  in  December.  Pups  are  bom 
from  Febmary  through  May.  Pups  nurse 
for  about  4  weeks;  nursing  extends  to  at 
least  the  end  of  May.  Breeding  activities 
occiu  from  mid-April  to  mid-June. 

Harbor  seals  (and  other  pinnipeds) 
haul  out  onto  dry  land  for  various 
biological  reasons,  including  sleep 


^  Sea  otters  are  under  the  jurisdiction  of  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  and  not  NMFS. 
Discussions  between  the  applicant  and  the  USFWS 
have  taken  place.  Please  contact  those  agencies  for 
additional  information. 


(Krieber  and  Barrette,  1984),  predator 
avoidance  and  thermoregulation 
(Bamett,  1992).  As  harbor  seals  spend 
most  of  the  evening  and  nighttime  hours 
in  the  ocean  (Bowles  and  Stewart, 
1980),  hauled-out  seals  spend  much  of 
their  daytime  hours  in  apparent  sleep 
(Krieber  and  Barrette,  1984;  Terhime, 
1985).  In  addition  to  sleep,  seals  need  to 
leave  the  ocean  to  avoid  aquatic 
predators  and  excessive  heat  loss  to  the 
sea  water  (Bamett,  1992). 

However,  the  advantages  of  hauling 
out  are  counterbalanced  by  dangers  of 
the  terrestrial  environment  including 
predators.  In  general,  because  of  these 
opposing  biological  forces,  haulout 
groups  are  temporary,  unstable 
aggregations  (Sullivan,  1982).  The  size 
of  the  haulout  group  is  thought  to  be  an 
anti-predator  strategy  (da  Silva  and 
Terhime,  1988).  By  increasing  their 
numbers  at  a  haulout  site,  haibor  seals 
optimize  the  opportimities  for  sleep  by 
minimizing  the  requirement  for 
individual  vigilance  against  predators 
(Krieber  and  Barrette,  1984).  This 
relationship  between  seals  and  their 
predators  is  thought  to  have  represented 
a  strong  selection  pressure  for  startle 
behavior  patterns  (da  Silva  and 
Terhime,  1988).  As  a  result,  harbor 
seals,  which  have  been  subjected  to 
extensive  predation  or  hunting,  msb 
into  the  water  at  the  slightest  alarm. 
Startle  response  in  harbor  seals  can  vary 
from  a  temporary  state  of  agitation  by  a 
few  individuals  to  the  complete 
abandonment  of  the  beach  area  by  the 
entire  colony.  Normally,  when  harbor 
seals  are  fri^tened  by  noise,  or  the 
approach  of  a  boat,  plane,  human,  or 
other  potential  predator,  they  will  move 
rapidly  to  the  relative  safety  of  the 
water.  Depending  upon  the  severity  of 
the  disturbance,  seals  may  return  to  the 
original  haulout  site  immediately,  stay 
in  the  water  for  some  length  of  time 
before  hauling  out,  or  haul  out  in  a 
different  area.  When  disturbances  occur 
late  in  the  day,  harbor  seals  may  not 
haul  out  again  until  the  next  day. 

Disturbances  have  the  potential  to 
cause  a  more  serious  effect  when  seals 
and  sea  lion  herds  are  pupping  or 
nursing,  when  aggregations  are  dense, 
and  during  the  molting  season. 
However,  evidence  to  date  has  not 
indicated  that  anthropogenic 
disturbances  have  resulted  in  increased 
mortaUty.  Bowles  and  Stewart  (1980)  for 
example,  found  that  harbor  seals' 
tendency  to  flee,  and  the  length  of  time 
before  returning  to  the  beach,  decreased 
during  the  pupping  season.  They  also 
found  that  mother-pup  separations  in 
crowded  colonies  are  considered 
frequent,  natural  occurrences  that  can 
result  from  several  causes,  including 


normal  female-female  or  male-female 
interactions.  Both  factors  apparently 
give  some  protection  to  young  seals 
from  the  startle  response  of  the  herd. 

California  Sea  Lions 

The  three  subspecies  of  the  California 
sea  lion  inhabit  the  Pacific  Ocean  from 
the  Galapagos  Islands  to  Baja  CaUfomia 
to  British  Columbia.  The  CaUfomia 
population  breeds  along  the  Channel 
Islands  and  oceanic  islands  off  Mexico. 
A  steady  increase  in  the  California  sea 
lion  population  has  occurred  in  the  last 
two  decades.  From  1970  to  1989.  the 
total  population  increased  from  an 
estimated  10.000  to  87.000  in  the  SCB. 
Based  upon  1994  counts,  the  U.S. 
population  is  now  estimated  to  be  over 
160,000  (NMFS.  in  press). 

The  two  major  California  sea  lion 
rookeries  in  the  Channel  Islands  are  on 
SMI  and  SNI.  Stewart  et  al.  (in  press) 
estimated  about  95  percent  of  the  16  to 
17  thousand  pups  bom  in  the  Channel 
Islands  in  1986  were  from  these  two 
rookeries.  Adult  males  arrive  at  the 
rookeries  from  March  to  May  and 
breeding  extends  from  May  to  July,  with 
most  births  from  mid-June  to  mid-July. 
Females  nurse  pups  on  an  8-day  on/2- 
day  off  schedule  for  4  to  8  months,  with 
the  "off  days"  spent  foraging  at  sea 
(Heath  et  al..  1991).  After  the  breeding 
season,  adult  males  from  the  SCB 
migrate  north  from  August  through 
September  and  winter  as  far  north  as 
British  Columbia.  However,  they  are 
replaced  by  adult  males  from  Baja 
CaUfomia,  in  Mexico,  that  migrate  to  the 
Channel  Islands  to  molt  in  December 
and  January  (Reeves  et  al.,  1992). 
Seasonal  movements  of  females  are 
unknown;  they  may  remain  near  the 
rookeries  year  round.  CaUfomia  sea 
lions  of  all  age-classes  can  be  expected 
to  forage  in  the  offshore  SCB  during  all 
seasons,  with  periods  of  peak  at-sea 
abundance  in  late  summer  and  autumn. 

Northern  Elephant  Seal 

The  northern  elephant  seal,  which  is 
found  on  offshore  islands  from  central 
Baja  CaUfomia  north  to  Point  Reyes,  CA, 
north  of  San  Francisco,  has  made  a 
remarkable  recovery  in  its  population 
numbers.  In  1892,  it  was  estimated  that 
only  100  elephant  seals  remained,  and 
they  inhabited  Guadalupe  Island, 
Mexico.  The  total  population  now  is 
about  144,000  animals  with  an 
estimated  60.000  in  the  United  States 
and  84,000  in  Mexico. 

Population  estimates  in  the  SCB 
increased  from  28,000  in  1975-78  to 
50.800  in  1989-90  with  annual  growth 
estimated  at  14  percent  for  1964-81 
(Cooper  and  Stewart.  1983),  and  10 
percent  for  1981-85  (Stewart  et  al.,  in 
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press).  A  projection  of  tiiese  figures 
indicates  that  the  1994  U.S.  population 
could  be  nearly  87.000. 

Northern  elephant  seals  forage  at  sea 
for  8  to  10  months  each  year  during 
which  time  they  make  two  migrations 
between  breeding  and  molting  sites  in 
the  Channel  Islands  and  pelagic  foraging 
grounds  in  the  eastern  North  Pacific 
(Stewart  and  DeLong,  1993).  Major 
rookeries  are  established  annually  on 
SMI  and  SNI.  Adult  males  and  females 
are  ashore  simultaneously  only  during 
breeding;  females  typically  for  34  days 
continuously,  and  adult  males  for  30  to 
90  days  (Stewart  and  DeLong,  1993). 
Adult  males  maintain  breeding 
territories  on  rookery  beaches  from  early 
December  through  early  March.  Females 
arrive  at  rookeries  from  late  December 
through  February,  with  most  births  in 
January  (Sydeman  et  al.,  1991).  Pups  are 
weaned  and  abandoned  when  about  1 
month  old  and  go  to  sea  1  to  3  months 
later.  Females  and  juveniles  return  to 
the  Channel  Islands  to  molt  in  April  and 
May  and  adult  males  return  in  July  and 
August. 

Elephant  seals  travel  north  between 
breeding  and  molting  seasons  and 
disperse  widely  in  the  eastern  North 
Pacific  to  forage  on  squid  and  other 
mesop>elagic  prey.  Adult  males  migrate 
to  the  Gulf  of  Alaska  and  Aleutian 
Islands,  while  females  and  juveniles 
migrate  as  far  as  Oregon  and 
Washington  (Reeves  et  al.,  1992).  Both 
sexes  dive  continuously  while  at  sea; 
females  are  submerged  about  91  percent 
and  males  about  88  percent  of  the  time 
while  at  sea  (Stewart  and  DeLong, 
1993).  During  foraging  dives,  seals 
descend  rapidly  to  a  specific  depth, 
remain  there  for  several  minutes,  and 
then  ascend  rapidly  to  the  siu-face 
(Stewart  and  DeLong,  1993).  On  average, 
female  dives  were  to  about  1,640  ft 
(499.87  m)  depth  and  lasted  24  minutes, 
with  2  minute  inter-dive  siu-face 
intervals;  male  dives  were  to  about 
1.198  ft  (365.15  m)  depth  and  lasted  23 
minutes,  with  3  minute  inter-dive 
surface  intervals.  Overall,  dives  for  both 
sexes  were  between  492  -  2,625  ft 
(149.96  to  800.1  m)  deep. 

All  age-classes  of  northern  elephant 
seals  can  be  expected  to  forage  in  the 
ofEshore  SCB,  with  periods  of  peak 
abundance  just  after  breeding  (late 
February-early  March)  and  molting 
(April-May  for  females;  July-August  for 
males)  periods. 

Potential  Effects  of  Delta  n  Launches  on 
Marine  Mammals 

The  effect  on  pinnipeds,  particularly 
harbor  seals,  would  be  disturbance  by 
sound,  which  is  anticipated  to  result  in 
a  negligible  short-term  impact  to  small 


numbers  of  harbor  seals  and  other 
pinnipeds  that  may  be  hauled  out  along 
the  coast  near  SLC-2W  at  the  time  of 
Delta  n  launches.  There  is  no  scientific 
evidence  that  any  marine  mammals, 
other  than  those  onshore  at  the  time  of 
launch,  would  be  subject  to  harassment 
by  launch  noises,  although  the  potential 
does  exist  that  other  marine  mammal 
species  may  hear  either  the  launch  noise 
or  the  sonic  boom.  However,  simply 
hearing  the  noise  does  not  necessarily 
mean  that  the  animals  have  been 
harassed. 

At  North  Vandenberg,  launch  noises 
are  expected  to  impact  mostly  harbor 
seals,  as  other  pinniped  species 
(California  sea  lions  and  northern 
elephant  seals)  are  known  to  haul  out  at 
these  sites  only  infrequently  and  in 
smaller  numbers.  The  launch  noise 
associated  with  the  Delta  II  imder 
typical  conditions  is  predicted  to  be 
about  1-15  dBA  (129  dB)  at  the  nearest 
potential  harbor  seal  haulout  (3,000  ft 
(914.4  m)  from  launch  site)  and  110 
dBA  (125  dB)  at  Purisima  Point  (5,000 
ft  (1,524  m)  from  launch  site)  and  last 
for  less  than  1  minute  (U.S.  Air  Force, 
1995b).  As  a  result  of  the  launch  of  a 
Taurus  rocket  (slightly  smaller  in  size  to 
the  Delta  D)  in  March  1994  at  SLC-2W, 
Stewart  et  al.  (1994)  observed  that  20  of 
23  harbor  seals  on  Purisima  Point  fled 
into  the  water.  The  A-weighted  sound 
exposure  level  at  Purisima  Point  for  that 
launch  was  108.1  dB  (127.5  dB 
unweighted).  TTierefore,  it  can  be 
predicted  that  most,  if  not  all,  piimipeds 
onshore  near  SLC-2W  will  leave  the 
shore  as  a  result  of  launchings  of  Delta 
lis.  Harbor  seals  hauled  out  at  Point 
Arguello  and  Rocky  Point  may  alert  to 
the  launch  noise  but  are  not  expected  to 
flee  to  the  water,  because  of  the  distance 
and  the  resultant  attenuation  of  launch 
noise  at  that  distance  (approximately  15 
mi  (24.1  km)). 

As  part  of  the  small  take  authorization 
for  Titan  FV  launches  at  SLC-4,  the  U.S. 
Air  Force  monitored  the  effects  of 
launch  noises  on  harbor  seals  hauled 
out  at  Rocky  Point  (4.8  mi  [7.7  km))  * 
south  of  SLC-4)  (Stewart  and  Francine. 
1992;  Stewart  et  al..  1992  and  1993).  For 
four  monitored  launches,  the  sound 
exposure  level  ranged  from  98.7-101.8 
dBA  (145  dB)  (Stewart  et  al..  1993). 
Diu-ing  the  1992  and  1993  Titan  IV 
launches,  all  or  almost  all.  harbor  seals 
that  were  ashore  (1992  23  of  28;  1993  41 
of  41)  at  the  time  fled  into  the  water  in 
response  to  the  noise.  In  1993,  about  75 
percent  of  those  seals  returned  ashore 
later  that  day.  most  within  90  minutes 
of  the  disturbance  (Stewart  et  al.,  1993). 
No  mc.talities  were  reported  at  South 
Vandenberg  as  a  result  of  any  of  the  foiu' 
monitored  launches. 


On  SMI,  time-lapse  photographic 
monitoring  (Jehl  and  Cooper.  1982) 
shows  that  in  response  to  a  specific 
stimulus,  large  numbers  of  pinnipeds 
move  suddenly  from  the  shoreline  to  the 
water.  These  events  occur  at  a  frequency 
of  about  24  to  36  times  per  year  for  sea 
lions  and  seals  other  than  harbor  seals, 
and  about  48  to  60  times  annually  for 
harbor  seals.  Visual  stimuli,  such  as 
humans  and  low-flying  aircraft,  are 
much  more  Ukely  to  elicit  this  response 
than  strictly  auditory  stimuli,  such  as 
boat  noise  or  sonic  booms.  Observations 
indicated  that  it  is  rare  for  mass 
movement  to  take  place  in  a  panic,  and 
no  resulting  pup  or  adult  mortality  has 
been  observed  under  these 
circumstances.  Also,  Stewart  (1982) 
exposed  breeding  California  sea  lions 
and  northern  elephant  seals  on  SNI  to 
loud  implosive  noises  created  by  a 
carbide  pest  control  cannon.  Sound 
pressure  levels  varied  from  125.7  to 
146.9  dB.  While  behavioral  responses  of 
each  species  varied  by  sex,  age.  and 
season,  Stewart  found  that  habitat  use, 
population  growth,  and  pup  survival  of 
both  species  appeared  unaffected  by 
periodic  exposure  to  the  noise. 

Launch  noises  are  not  expected  to 
significantly  impact  marine  mammals 
offshore,  although  pinnipeds  in  the 
nearshore  waters  around  SLC-2W  may 
alert  to  the  noise.  In  order  to  be 
detectable  by  a  marine  mammal, 
airborne  noise  needs  to  be  greater  than 
ambient  within  the  same  frequency  as 
the  animal's  hearing  range.  For  harbor 
seals,  recent  research  (Terhune.  1988; 
Tumbull  and  Terhune,  1989;  Terhune. 
1991;  Tumbull,  1994)  indicates  that 
harbor  seals  have  relatively  poor  hearing 
capacity  in  the  frequencies  of  sound  that 
dominate  the  noise  produced  by  a 
rocket  launch.  At  the  lowest  frequency 
measured  (100  Hz),  the  threshold  was 
between  65  dB  and  75  dB.  Terhune 
(1991)  indicated  that  the  critical  ratio  at 
the  lowest  frequency  measured  (250  Hz) 
was  24  dB.  Thus,  noise  would  need  to 
be  roughly  24  dB  or  more  above 
background  to  be  even  perceived  by  a 
harbor  seal.  With  launch  noises 
expected  to  quickly  attenuate  offshore, 
and  with  ambient  noise  level  expected 
to  range  between  56  and  96  dBA  (Air 
Force,  1995a),  there  is  at  present  no 
evidence  that  any  marine  mammals, 
other  than  pinnipeds  onshore  at  the 
time  of  launch,  would  be  subject  to 
harassment  by  launch  noises,  although, 
as  stated  previously,  the  potential  does 
exist  that  other  marine  mammal  species 
may  hear  the  launch  noise. 

Northern  Channel  Islands 

Sonic  booms  resulting  from  launches 
of  the  Deha  II  vary  with  the  vehicle 
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trajectory  and  the  specific  ground 
Location.  Sonic  booms  are  not  expected 
to  intersect  with  the  ocean  surface  until 
die  vehicle  changes  its  laimch 
trajectory.  This  location  will  be  well 
offshore. 

Depending  upon  the  intensity  and 
location  of  a  sonic  boom,  pinnipeds  on 
SMI  could  exhibit  an  alert  response  or 
stampede  into  the  water.  However, 
while  it  is  highly  probable  that  a  sonic 
boom  from  the  Delta  II  would  occur  over 
SMI.  maximum  overpressures  of  these 
sonic  booms  are  estimated  to  be  1.0  lb/ 
ft2  (psf)  over  SMI  (Air  Force,  1995c).  A 
$onic  boom  with  an  overpressure  of  1.0 
psf  or  less  is  not  considered  significant 
(equivalent  to  hearing  two  hands 
clapped  together  at  a  distance  of  one 
foot).  Also,  the  maximimi  overall  soimd 
pressure  level  is  not  expected  to  exceed 
78  dBA  (112  dB)  (Air  Force.  1995c).  A 
sonic  boom  of  this  magnitude  is 
unUkely  to  be  distinguishable  from 
background  noises  caused  by  wind  and 
surf  (Air  Force,  1995a). 

Monitoring  of  the  effects  of  noise 
generated  from  Titan  IV  launches  on 
SMI  pinnipeds  in  1991,  Stewart  et  al. 
(1992)  demonstrated  that  noise  levels 
from  a  sonic  boom  of  133  dB  (111.7 
dBA)  caused  an  alert  response  by  small 
numbers  of  California  sea  lions,  but  no 
response  from  other  pinniped  sp>ecies 
present  (including  harbor  seals).  In 
1993,  an  explosion  of  a  Titan  IV  created 
a  sonic  boom-like  pressure  wave  and 
caused  approximately  45  percent  of  the 
California  sea  lions  (approximately 
23,400,  including  14  to  15  thousand  1- 
month  old  pups,  were  hauled  out  on 
SMI  during  the  launch)  and  2  percent  of 
the  northern  fur  seals  to  enter  the  suri 
zone.  Although  approximately  15 
ipercent  of  the  sea  lion  pups  were 
temporarily  abandoned  when  their 
mothers  fled  into  the  surf,  no  injuries  or 
mortalities  were  observed.  Most  animals 
were  returning  to  shore  within  2  hours 
of  the  disturbance  (Stewart  et  al.,  1993). 

Since  the  noise  level  from  Delta  II 
launches  is  expected  to  be  well  below 
both  these  levels  and  the  threshold 
criteria  of  101  dBA  identified  by  Stewart 
et  al.  (1993),  no  incidental  harassment 
takings  are  anticipated  to  occur  on  the 
northern  Channel  Islands. 

Cetaceans  and  pinnipeds  in  the  water 
should  also  be  unaffected  by  the  sonic 
booms,  although,  depending  upon 
location  and  ambient  noise  levels,  some 
species  may  be  able  to  hear  the  sonic 
boom.  While  the  maximum  magnitude 
of  sonic  booms  from  launches  of  the 
Delta  II  is  presently  unknown,  because 
of  its  sinjilarity  in  size  and  weight  to  the 
Lockheed  laimch  vehicles  (LLV)  (see  60 
FR  38308,  July  26, 1995),  the  sonic 
boom  signature  from  the  largest  of  those 


vehicles  (LLV-3— 3.5  psf/125.6  dB).  can 
be  used  to  predict  the  impact  by  the 
Delta  n.  Pressure  levels  of  this 
magnitude  would  be  less  than  those 
measiued  for  other  launch  vehicles, 
such  as  the  Titan  IV  and  the  Space 
Shuttle  (10  psf)>  for  which  small  take 
authorizations  for  harassment  have  been 
issued  previously  (see  56  FR  41628, 
August  22, 1991  and  51  FR  11737,  April 
7, 1986). 

Although  rough  seas  may  provide 
some  surfaces,  at  the  proper  angle,  for 
soimd  to  penetrate  the  water  surface 
(Richardson  et  al..  1991),  soimd  entering 
a  water  surface  at  an  angle  greater  than 
13  degrees  from  the  vertical  has  been 
shown  to  be  largely  deflected  at  the 
surface,  with  very  httle  sound  entering 
the  water  (Chappell,  1980;  Richardson 
et  al.,  1991).  Chappell  (1980)  believes 
that  a  sonic  boom  would  need  to  have 
a  peak  overpressure  in  the  range  of  138 
to  169  dB  to  cause  a  temporary  hearing 
threshold  shift  (TTS)  in  marine 
•  mammals,  lasting  at  most  a  few  minutes. 
Therefore,  with  only  a  remote  Ukelihood 
that  a  marine  mammal  will  be  almost 
directly  under  the  line  of  flight  of  the 
E)elta  n,  and  with  the  Delta  n  having 
overpressures  below  the  threshold  for 
potentially  causing  TTS  in  marine 
mammals,  NMFS  believes  that  sonic 
booms  are  not  likely  to  result  in  the 
harassment  of  cetacean  or  pinniped 
populations  in  offshore  waters  of  the 
SCB. 

Mitigation 

Unless  constrained  by  other  factors 
including,  but  not  limited  to.  human 
safety,  national  security  or  launch 
trajectories,  efforts  to  ensure  minimum 
negligible  impacts  of  Delta  II  launches 
on  harbor  seals  and  other  pinnipeds  are 
proposed  for  inclusion  in  the  Incidental 
Harassment  Authorization.  These 
proposals  include: 

1.  Avoidance  whenever  possible  of 
launches  during  the  harbor  seal  pupping 
season  of  February  through  May;  and 

2.  Preference  for  night  launches 
during  the  period  of  the  year  when 
harbor  seals  are  hauled  out  in  any 
numbers  along  the  coast  of  North 
Vandenberg. 

Monitoring 

NMFS  proposes  that  the  holder  of  the 
Incidental  Harassment  Authorization 
would  monitor  the  impact  of  Delta  11 
launches  on  the  harbor  seal  haulouts  in 
the  vicinity  of  Purisima  Point  or,  in  the 
absence  of  pinnipeds  at  that  location,  at 
a  nearby  haulout.  A  report  on  this 
monitoring  program  would  be  required 
to  be  submitted  prior  to  nejrt  year's 
authorization  request. 


National  Environmental  Policy  Act 

(NEPA) 

On  December  21, 1990.  NMFS 
published  an  EA  on  the  proposed 
authorization  to  the  Air  Force  to 
incidentally  take  marine  mammals 
during  launches  of  the  Titan  IV  space 
vehicle  from  Vandenberg.  The  finding  of 
that  EA  was  that  the  issuance  of  the 
authorization  would  not  significantly 
affect  the  quality  of  the  human 
environment  and.  therefore,  an 
environmental  impact  statement  (EIS) 
was  not  necessary.  Because  the  Delta  n 
rocket  is  73  percent  smaller  than  the 
Titan  FV,  and  because  the  noise 
generated  by  launches  and  sonic  booms 
of  the  Delta  II  is  significantly  less  thaif 
the  Titan  IV.  additional  NEPA 
documentation  is  not  warranted. 

In  addition,  each  proposed  incidental 
harassment  authorization  is  reviewed  by 
NMFS  to  determine  its  impact  on  the 
human  environment,  in  particular 
marine  mammals — as  was  the  Air  Force 
application.  NMFS  believes  that, 
because  the  finding  required  for 
incidental  harassment  authorizations  is 
that  the  taking  (by  harassment)  will 
have  a  negligible  impact  on  marine 
mammals  and  their  habitat,  the  majority 
of  the  incidental  harassment 
authorizations  should  be  "categorically 
excluded"  (as  defined  in  40  CFR  1508.4) 
from  the  preparation  of  either  an  EIS  or 
an  EA  uinder  NEPA  and  section 
6.02.c.3(i)  of  NOAA  Administrative 
Order  216-6  for  Environmental  Review 
Procedures  (pubhshed  August  6, 1991). 
A  programmatic  EA  on  issuing 
incidental  harassment  authorizations 
under  section  101(a)(5)(D)  of  the  MMPA 
is  available  for  public  review  and 
comment  until  October  16, 1995  (see 
ADDRESSES). 

Conclusions 

The  short-term  impact  of  the 
launching  of  Delta  II  rockets  is  expected 
to  result  at  worst,  in  a  temporary 
reduction  in  utilization  of  the  haulout  as 
seals  or  sea  lions  leave  the  beach  for  the 
safety  of  the  water.  Launchings  are  not 
expected  to  result  in  any  reduction  in 
the  number  of  pinnipeds,  and  they  are 
expected  to  continue  to  occupy  the 
same  area.  In  addition,  there  will  not  be 
any  impact  on  the  habitat  itself.  Based 
upon  studies  conducted  for  previous 
space  vehicle  launches  at  Vandenberg, 
significant  long-term  impacts  on 
piimipeds  at  Vandenberg  and  the 
northern  Channel  Islands  are  unlikely. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  1  year  for 
launches  of  the  Delta  II  rocket  at  SLC- 
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2W,  provided  the  above-mentioned 
monitoring  and  reporting  requirements 
are  incorporated.  NMFS  lias 
preliminarily  determined  that  the 
proposed  launches  of  the  Delta  II  at 
SLC-2W  would  result  in  the  harassment 
taking  of  only  small  numbers  of  harbor 
seals  and.^gssibly  other  pinniped 
species,  will  have  a  negligible  impact  on 
pinniped  stocks  in  the  SCB  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  stocks  for 
subsistence  uses. 

Infbnnation  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  August  15, 1995. 
Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Sennce. 
(FR  Doc.  95-20545  Filed  8-17-95;  8:45  am) 
aajjNOOooc  asio-za-f 


[LD- 0610958] 

MM-AUantip  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  (SSC),  Squid, 
Mackerel,  and  Butterfish  Committee, 
and  its  Large  Pelagic/Sharks  Committee 
will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
September  5-6, 1995. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Days  Inn  Philadelphia  Airport,  4101 
Island  Avenue,  Philadelphia,  PA, 
telephone  216-492-0400. 

Counci]  Address:  Mid- Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  On 
September  5,  the  Scientific  and 
Statistical  Committee  will  meet  from 
10:00  a.m.  to  3:00  p.m.  On  September  6, 
the  Squid,  Mackerel,  and  Butterfish 
Committee  will  meet  from  10:00  a.m. 
until  noon,  and  the  Large  Pelagic/Sharks 
Committee  will  meet  fi^m  1:00-3:00 
p.m. 

The  purpose  of  these  meetings  is  to 
discuss  surf  clam  and  ocean  quahog 


overfishing  definitions,  review  staff 
recommendations  for  1996 
specifications  for  Atlantic  mackerel, 
squid,  and  butterfish,  review  SSC  and 
industry  comments,  and  consider  shark 
and  swordfish  limited  entry. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  dates. 

Dated:  August  14. 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  95-20468  Filed  8-17-95;  8:45  ami 
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P.D.  0602950] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  no.  836  (P79F). 

SUMMARY:  Notice  is  hereby  given  that 
the  Institute  of  Marine  Science, 
University  of  California,  Santa  Cruz, 
(Principal  Investigators:  Dr.  Bumey  J.  Le 
Boeuf,  Dr.  C.  Leo  Ortiz,  Dr.  Daniel  P. 
Costa)  has  requested  a  modification  to 
permit  No.  836. 

ADDRESSES:  The  modification  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resoim:es,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213  (310/980-^001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  Office  of  Protected  Resources, 
NMFS,  NOAA,  U.S.  Department  of 
Commerce,  1315  East- West  Highway, 
Room  13130,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
modification  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  836, 
issued  on  May  12, 1993,  as  amended  on 
June  29, 1994,  is  requested  under  the 
.  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  836  authorizes  the  permit 
holder  to  incidentally  harass  up  to 
69,950  elephant  seals  [Mirounga 
angustirostris]  while  conducting  a 
variety  of  scientific  studies  such  as 
tagging,  capture/release,  marking, 
weighing,  measuring  and  sampling, 
attaching  electronic  instruments, 
translocation,  and  energetics 
experiments. 

The  permit  holder  requests 
authorization  to:  (1)  Obtain  biopsy 
samples  from  juvenile  elephant  seals  for 
examination  of  muscle  structiue  as  it 
relates  to  aerobic  capacity;  (2)  change 
release  site  from  Point  Sur  to  up  to  5 
miles  (8  km)  fit)m  Pioneer  Seamount, 
approximately  70  miles  (112  km)  west 
of  Half  Moon  Bay  for  studies  of  the 
effect  of  low  frequency  soimd  on 
translocated  seals;  and  (3)  import  up  to 
300  adult  female,  300  weaned  pup  and 
50  adult  male  southern  elephant  seal 
tissue  samples  from  Peninsula  Valdez, 
Patagonia,  Argentia. 

Dated:  August  14. 1995. 
Gary  Barone. 

Acting  Chief.  Permits  and  Documentation     ■ 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  95-20543  Filed  8-17-95;  8:45  am] 
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P.O.  080895A] 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  to 
scientific  research  permit  no.  866 
(P537). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Fred  Sharpe,  Department  of 
Biological  Sciences,  Simon  Fraser 
University,  Bumaby.  B.C.,  Canada  V5A 
1S6  has  been  issued  a  modification  to 
permit  no.  866. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 
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Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Jimeau,  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
15, 1995,  notice  was  published  in  the 
Federal  Register  (60  FR  31450)  that  a 
request  for  a  permit  modification  had 
been  submitted  by  the  above-named 
individual. 

The  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA) 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  endangered 
species  permits  (50  CFR  parts  217-227). 

Issuance  of  this  modification  as 
required  by  the  ESA  of  1973  was  based 
on  a  finding  that  such  modification:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
pSA. 

Dated:  August  14, 1995. 
Gary  M.  Barone, 

Acting  Chief,  Permits  Sr  Documentation 
Division,  National  Marine  Fisheries  Service. 
•  (FR  Doc.  95-20542  Filed  8-17-95;  8r45  am) 
MLLMQ  COOE  3$10-22-F 


National  Technical  Information  Service 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

!   This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  C.F.R. 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  of  America, 
Australia  and  Canada  to  practice  the 
invention  embodied  in  the  following 
patents  and  patent  application:  U.S. 
Patent  No.  5,279,745  (Ser.  No.  7- 
429,236),  Australian  Patent  No.  627630 
and  Canadian  Patent  Application  No. 
2,044.167-4  to  Harrison-Western 
Environmental  Services,  Inc.,  having  a 
place  of  business  in  Lakewood, 
Colorado.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  C.F.R.  404.7.  The  . 


prospective  exclusive  license  may  be 
granted  unless,  within  60  days  from  the 
date  of  this  published  notice,  NTIS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
C.F.R.  404.7. 

The  invention  expressed  in  the 
patents  and  patent  application  cited 
above  describe  polymer  beads  which  are 
prepared  containing  an  immobilized 
extractant  for  sorbing  metal 
contaminants  at  concentrations  of  less 
than  1  mg/L  in  dilute  aqueous  solutions. 
A  preferred  polymer  in  polysulfone  and 
the  extractant  can  be  a  synthetic 
chemical  compound  sorbed  into 
activated  carbon.  The  polymer  beads  are 
prepared  by  dissolving  the  polymer  in 
an  organic  solvent  to  form  a  solution, 
adding  the  extractant  to  the  solution  to 
form  a  mixture  and  injecting  the 
mixture  through  a  nozzle  into  water  to 
form  the  beads. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  of  July  18,  1990,  Vol.  55.  No. 
138,  p.  29255.  Copies  of  the  instant  U.S. 
patent  are  available  from  the 
Commissioner  of  Patents  and 
Trademarks,  Box  9,  Washington,  D.C.  at 
a  cost  of  S3. 00  each. 

Any  inquiries  and  comments  relating 
to  the  contemplated  license  must  be 
submitted  to  Neil  L.  Mark,  Office  of 
Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield,  Virginia  22151. 
Properly  filed  competing  license 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
Douglas  J.  Campion, 

Director,  Office  of  Federal  Patent  Licensing. 
[FR  Doc.  95-20532  Filed  8-17-95;  8:45  am) 

BILLING  COOE  3510-04-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  otiier  severe  disabilities. 
EFFECTIVE  DATE:  September  18, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-34'61. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
31  and  June  30,  1995.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(60  F.R.  16625  and  34235)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified. nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  fisted  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Bottle.  Prescription 
6530-01-414-5242 
6530-01-414-5243 
6530-01-414-5244 

Services 

Switchboard  Operation.  Department  of 
Veterans  Affairs  Medical  Center,  801 
South  Marion  Street,  Lake  City,  Florida 

Switchboard  Operation,  Department  of 
Veterans  Affairs  Outpatient  Clinic. 
Beaumont,  Texas 

Switchboard  Operation,  Department  of 
Veterans  Affairs  Outpatient  Clinic. 
Lufkin,  Texas 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  95-20548  Filed  8^17-95;  8:45  am] 

aaXMO  COM  6820-33-^ 


Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Conunittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  prociu^ment  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  other  severe  disabilities,  and  to 
delete  services  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  18, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKDN:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  imp>act  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Prociu-ement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Tablecloth,  Disposable 
7210-01-395-7912 
7210-01-395-7914 
7210-01-395-7915 
721O-01-395-7916 
7210-01-395-7917 
7210-01-395-9192 
NPA:  East  Texas  Lighthouse  for  the  Blind, 

Tyler,  Texas 
Cap,  Water  Canteen 
8465-00-930-2077 

NPA:  The  Lighthouse  for  the  Blind,  Inc., 
Seattle,  Washington 
Cover,  Water  Canteen 
8465-0O-860-O256 
(Additional  25%  of  the  Govenunent's 

requirement) 
NPA:  Human  Technologies  Corporation, 

Utica,  New  York 
Paprika,  Ground 

8950-01-079-6942 
NPA:  Continuing  Developmental  Services, 
Inc.,  Fairport,  New  York 

Services 

Janitorial/Custodial.  Pentagon  Building, 
Third  Floor,  and  all  secure  spaces  on  all 
floors,  excluding  the  Fourth  Floor. 
Washington,  DC 

NPA:  Didlake,  Inc.,  Manassas,  Virginia 

POV  Overseas  Export/Import  Processing, 
Norfolk  Naval  Base,  Building  CEP-57, 
Norfolk,  Virginia 

NPA:  Diversified  Industrial  Concepts,  Inc., 
Virginia  Beach,  Virginia 

Deletions 

If  the  Committee  approves  the 
proposed  deletions,  all  entities  of  the 
Federal  Government  will  no  longer  be 
required  to  procure  the  services  listed 
below  from  nonprofit  agencies 
employing  people  who  are  blind  or  have 
other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  deletion  &t)m  the  Procurement  List. 

The  following  services  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commissary  Shelf  Stocking  and  Custodial, 

Mare  Island  Naval  Shipyard.  Vallejo, 

California 
Commissary  Shelf  Stocking  and  Custodial, 

Naval  Support  Activity,  Sand  Point, 

Seattle,  Washington 
Janitorial/Custodial,  Naval  Intelligence 

Command  Building  I,  Suitland. 

Maryland 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center.  2100  Quaker  Point  Road, 

Quakerstown,  Pennsylvania 
Janitorial/Elevator  Operator.  Southeast 

Federal  Center,  Building  167, 

Washington.  DC 
Beverly  L.  Milkman. 
Executive  Director. 
(FR  Doc.  95-20549  Filed  8-17-95;  8:45  am] 

BILLING  C2pC  6«20-33-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Supplemental  Record  of  Decision 
(ROD)  for  the  Disposal  and  Reuse  of 
Williams  Air  Force  Base  (AFB).  AZ 

On  August  8, 1995,  the  Air  Force 
signed  the  Supplemental  Record  of 
Decision  (ROD)  for  the  Disposal  and 
Reuse  of  Williams  Air  Force  Base  (AFB). 
The  decisions  included  in  this 
Supplemental  ROD  have  been  made  in 
consideration  of,  but  not,  limited  to,  the 
information  contained  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Disposal  and  Reuse  of  Williams 
AFB,  filed  with  the  Environmental 
Protection  Agency  on  June  3, 1994. 

Williams  AFB  closed  on  September 
30, 1993,  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(DBCRA),  (Pub.  L.  101-510),  and 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 
This  Supplemental  ROD  documents 
modifications  to  certain  previous 
disposal  decisions  made  by  the  Air 
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Force  in  the  ROD  executed  on  February 
17, 1995. 

The  decision  in  this  Supplemental 
ROD  is  to  withdraw  the  previous 
determination  of  excess  on 
approximately  4  acres.  This  parcel  is 
retained  within  the  Department  of 
Defense  (DoD)  for  continued  miUtary 
use  by  the  U.S.  Army  Reserve 
Command. 

Approximately  4  acres  previously 
made  available  for  negotiated  or  public 
sale  will  be  assigned  to  the  Department 
of  Education  (DOE)  to  be  further 
conveyed  to  Arizona  State  University 
(ASU)  for  educational  purposes.  In  the 
previous  ROD,  40.37  acres  were  under 
review  by  the  Department  of  Health  and 
Human  Services  (HHS).  HHS  found 
approximately  10  acres  approvable  for 
homeless  assistance  purposes  and  found 
the  remaining  30.37  acres  unapprovable. 
Consistent  with  the  decision  in  the 
previous  ROD,  this  property  will  be 
assigned  to  DOE  to  be  conveyed  to  ASU 
for  educational  purposes.  An  additional 
0.76  acre  parcel  wrill  be  assigned  to  HHS 
to  be  conveyed  to  the  Flood  Control 
District  of  Maricopa  County  for  storm 
water  management  and  the  protection  of 
public  health.  Approximately  645  acres 
previously  made  available  for  negotiated 
or  pubhc  sale,  or  land  exchange  is  being 
made  available  for  conveyance  to  the 
Williams  Gateway  Airport  Authority  for 
public  airport  purposes. 

The  FAA  has  jurisdiction  by  law 
regarding  reuse  of  the  runways  and 
associated  facilities  as  a  civilian  airport. 
A  decision,  if  any,  by  the  FAA  to 
approve  an  airport  layout  plan  will  be 
annoimced  by  a  separate  ROD  issued  by 
the  FAA  based  on  the  analysis  in  the 
FEIS  and  any  additional  FAA  analysis 
that  may  be  required.  In  all  other 
respects,  previous  disposal  decisions  are 
unchanged. 

The  implementation  of  the  closure 
and  reuse  action  and  associated 
mitigation  measures  wrill  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practicable  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  the  environment. 
Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.  B. 
Smith  or  Ms.  De  Carlo  Ciccel  at  (703) 
696-5540.  Correspondence  should  be 
sent  to:  AFBCA/SP.  1700  North  Moore 
Street,  Suite  2300,  Arlington,  VA 
22209-2802. 
Palsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  95-20536  Filed  8-17-95;  8:45  am) 
WLUNQ  CODE  3»10-01-P 


USAF  Scientific  Advisory  9oard 
IMeeting 

The  Aircraft  &  Propulsion  Panel  of  the 
USAF  Scientific  Advisory  Board  will 
meet  on  26-28  September  1995  at 
Colorado  Springs,  CO  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  data  in  support  of  the  New  World 
Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-20534  Filed  8-17-95;  8:45  am] 

BILLMO  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  Materials  Panel  of  die  USAF 
Scientific  Advisory  Board  will  meet  on 
14-15  September  1995  at  Wright 
Patterson  AFB.  OH  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  data  in  support  of  the  1995  Study 
on  New  World  Vistas. 

The  meeting  will  be  opened  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-20535  Filed  8-17-95;  8:45  am) 

BILLING  CODE  3910-01-P 


DEPARTMENT  OF  THE  ARMY 

Performance  Review  Boards 
Memliership 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stokes,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army,  Washington, 
DC  20310-0111. 
SUMMARY  INFORMATION:  Section 
4314(c)(1)  dirough  (5)  of  Title  5,  U.S.C. 


requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  (AMC)  are: 

1.  BG  Stewart  W.  Gerald,  Deputy  Chief 
of  Staff  for  Acquisition,  U.S.  Army 
Materiel  Command 

2.  BG  David  R.  Gust,  Program  Executive 
Officer,  Commimications  Systems, 
Army  Acquisition  Executive 

3.  BG  James  R.  Snider,  Comanche 
program  Manager,  program  Executive 
Office,  Aviation,  Army  Acquisition 
Executive 

4.  Mr.  Paul  Bogosian,  Executive 
Director,  Acquisition  Center,  U.S. 
Army  Aviation  and  Troop  Command, 
AMC 

5.  I^r.  Rudolph  G.  Buser,  Director,  Night 
Vision  and  Electronic  Sensors 
Directorate,  U.S.  Army 
Communications-Electronics 
Command,  AMC 

6.  Mr.  Jerry  L.  Chapin,  Deputy  Program 
Executive  Officer,  Armored  Systems 
Modernization 

7.  Mr.  Walter  W.  CUfford,  Chief,  Air 
Warfare  Division,  U.S.  Army  Materiel 
systems  Analysis  Activity,  AMC 

8.  Dr.  Andrew  Crowson.  Director, 
Materials  Science  Division,  U.S.  Army 
Research  Office,  AMC 

9.  Dr.  Larry  O.  Daniel,  Director,  Systems 
Engineering  and  Production,  U.S. 
Army  Missile  Command,  AMC 

10.  Mr.  Edward  G.  Elgart,  Director,  C31 
Acquisition  Center,  U.S.  Army 
Communications-Electronics 
Command,  AMC 

11.  Dr.  Herbert  K.  Fallin,  Jr.,  Director  for 
Assessment  and  Evaluation,  Office  of 
the  Assistant  Secretary  of  the  Army 
(Research,  Development  and 
Acquisition) 

12.  Mr.  Eugene  Famolari,  Jr.,  Associate 
Technical  Director,  CECOM  Research, 
Development  and  Engineering  Center, 
U.S.  Army  Communications- 
Electronics  Command 

13.  Mr.  Frank  E.  Fiorilli,  Comptroller. 
U.S.  Army  Communications- 
Electronics  Command,  AMC 

14.  Mr.  Michael  F.  Fisette,  Principal 
Deputy  for  Technology,  U.S.  Army 
Materiel  Command 

15.  Mr.  James  L.  Flinn  m.  Director, 
Integrated  Materiel  Management 
Center,  U.S.  Army  Missile  Command, 
AMC 
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16.  Mr.  Bruce  M.  Fonoroff,  Associate 
Director,  Plans,  Programs,  and  Budget. 
U.S.  Army  Research  Laboratory,  AMC 

17.  Dr.  John  T.  Frasier,  Associate 
Director  for  Science  and  Technology, 
U.S.  Army  Research  Laboratory,  AMC 

18.  Mr.  John  F.  Gehbauer,  Deputy 
Director,  Armament  Research, 
Development  and  Engineering  Center, 
AMC 

19.  Mr.  John  F.  Gehrig,  Director,  Test 
and  Evaluation  Management  Agency, 
Office  of  the  Under  Secretary  of  the 
Army 

20.  Mr.  Larry  D.  Holcomb,  Deputy 
Program  Executive,  Program 
Executive  Office,  Aviation,  Army 
Acquisition  Executive 

21.  Mr.  Walter  W.  HoUis,  Deputy  Under 
Secretary  of  the  Army  (Operations 
Research)  Office  of  the  Secretary  of 
the  Army 

22.  Mr.  Gary  L.  HoUoway,  Director  for 
Test  and  Assessment,  U.S.  Army  Test 
and  Evaluation  Command,  AMC 

23.  Mr.  Thomas  L.  House,  Executive 
Director,  Aviation  Research, 
Development  and  Engineering  Center, 
U.S.  Anny  Aviation  and  Troop 
Command,  AMC 

24.  Mr.  Larry  H.  Johnson,  Director, 
Redstone  Technical  Test  Center,  U.S. 
Test  and  Evaluation  Command,  AMC 

25.  Mr.  Arthur  R.  Keltz,  Principal 
Deputy  for  Logistics,  U.S.  Army 
Materiel  Command 

26.  Dr.  Michael  J.  Lavan,  Director, 
Advanced  Technology  Directorate, 
U.S.  Army  Space  and  Strategic 
Defense  Command 

27.  Dr.  Ingo  W.  May.  Acting  Director, 
Weapons  Technology  Directorate, 
U.S.  Army  Research  Laboratory,  AMC 

28.  Mr.  Douglas  R.  Newberry,  Director, 
Resource  Management,  U.S.  Army 
Tank- Automotive  Command,  AMC 

29.  Mr.  Raymond  G.  Pollard  ID, 
Technical  Director,  U.S.  Army  Test 
and  Evaluation  Command,  AMC 

30.  Mr.  Rex  B.  Powell,  Director, 
Advanced  Sensors,  U.S.  Army  Missile 
Command,  AMC 

31.  Ms.  Renata  F.  Price,  Associate 
Technical  Director,  Armament 
Research,  Development  and 
Engineering  Center.  AMC 

32.  Dr.  Bhakta  Rath,  Associate  Director 
of  Research,  Materials  Science  and 
Component  Technology  Directorate, 
Navy  Research  Laboratory 

33.  Mr.  Arend  H.  Reid,  Chief,  Combat 
Support  Division,  U.S.  Army  Materiel 
Systems  and  Analysis  Activity,  AMC 

34.  Mr.  Daniel  J.  Rubery,  Executive 
Director,  Integrated  Materiel 
Management  Center,  U.S.  Army 
Aviation  Systems  Command,  AMC 

35.  Mr.  Carmine  Spinelli,  Acting 
Technical  Director,  U.S.  Army 


Armament  Research,  Development 
and  Engineering  Center,  U.S.  Army 
Tank-Automotive  Command,  AMC 

36.  Mr.  Gary  A.  TuU,  Acting  Principal 
Deputy  for  Acquisition,  U.S.  Army 
Materiel  Command 

37.  Mr.  Joseph  J.  Vender,  Acting 
Technical  Director,  Edgewood 
Research,  Development  and 
Engineering  Center,  U.S.  Army 
Chemical  and  biological  Defense 
Command,  AMC 

38.  Dr.  Horst  Wittman,  Director,  Physics 
Electronics  Directorate,  Air  Force 
Office  of  Scientific  Research 

The  members  of  the  Performance 
Review  Board  for  the  Office  of  the  Chief 
of  Staff,  Army  are: 

1.  Mr.  Mark  J.  O'Konski,  Executive 
Director,  Strategic  Logistics  Agency, 
Deputy  Chief  of  Staff  for  Logistics 
(DCSLOG) 

2.  Mr.  Frank  S.  Besson,  Director  for 
Secimty  Assistance,  DCSLOG 

3.  MG  William  N.  Farmen,  Assistant 
Deputy  Chief  of  Staff  for  Logistics, 
DCSLOG 

4.  BG  Boyd  E.  King,  Director. 
Transportation,  Energy  &  Troop 
Support,  DCSLOG 

5.  MG  Eric  K.  Shinseki,  Assistant 
Deputy  Chief  of  Staff  for  Operations 
and  Plans  (DCSOPS) 

6.  Mr.  John  A.  Riente,  Technical 
Advisor  to  the  DCSOPS 

7.  Dr.  Shelba  J.  Proffitt,  Director,  Sensors 
Directorate,  U.S.  Army  Space  and 
Strategic  Defense  Command  (SSDC) 

8.  Dr.  James  R.  Fisher,  Executive 
Director,  SSDC 

9.  Dr.  Edgar  Johnson,  Director,  U.S. 
Army  Research  Institilte,  Deputy 
Chief  of  Staff  for  Personnel  (DCSPER) 

10.  Dr.  Jack  Hiller,  Director  of 
MANPRINT,  DCSPER 

11.  MG  Thomas  Sikora,  Director  of 
Military  Personnel  Management, 
DCSPER 

12.  MG  John  Thompson,  Commander, 
U.S.  Total  Army  Personnel  Command, 
DCSPER 

13.  Mr.  James  Davis,  Assistant  Deputy 
Chief  of  Staff  for  Intelligence 

14.  BG  Claudia  Kennedy,  Assistant 
Deputy  Chief  of  Staff  for  hitelligence 

15.  Dr.  Henry  C.  Dubin,  Technical 
Director,  U.S.  Army  Operational  Test 
&  Evaluation  Command 

16.  Mr.  Edgar  B.  Vandiver  III,  Director, 
US  Army  Concepts  and  Analysis 
Agency 

The  members  of  the  Performance 
Review  Board  for  the  Consolidated 
Commands  are: 

1.  Mr.  Robert  H.  Moore,  Deputy  Chief  of 
Staff  for  Operations,  Military  Traffic 
Management  Command  (MTMC) 


2.  Mr.  Thomas  D.  CoUinsworth, 
Director,  MTMC  Transportation 
Engineering  Agency 

3.  BG  Trent  N.  Thomas,  Commanding 
General,  US  Army  Intelligence  and 
Security  Command  (INSCOM) 

4.  Mr.  William  S.  Rich,  Jr..  Deputy/ 
Technical  Director.  National  Groimd 
Intelligence  Center,  INSCOM 

5.  Mr.  Thomas  Edwards,  Deputy  to  the 
Commanding  General,  US  Anny 
Combined  Arms  Support  Command 

6.  MG  Joe  N.  Ballard,  Chief  of  Staff,  U.S. 
Army  Training  and  Doctrine 
Command  (TRADOC) 

7.  Mrs.  Toni  B.  Wainwright,  Assistant 
Deputy  Chief  of  Staff  for  Base 
Operation  Support,  TRADOC 

8.  BG  C.G.  Sutten,  Commander,  5th 
Signal  Command 

9.  BG  R.  Nabers,  Director,  Single  Agency 
Manager,  U.S.  Army  Information 
Systems  Command  (ISC) 

10.  Mr.  James  Macinko,  Director, 
Resource  Management,  ISC 

11.  Dr.  Michael  Gentry,  Technical 
Director/Chief  Engineer,  ISC 

12.  MG  F.E.  Vollrath,  Deputy  Chief  of 
Staff  for  Personnel,  U.S.  Army, 
Europe  (USAREUR) 

13.  Mr.  Leland  Goeke,  Assistant  Deputy 
Chief  of  Staff  for  Personnel  (Civilian 
Personnel)  USAREUR 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Acquisition  Executive  are: 

1.  Mr.  Dale  Adams,  Program  Executive 
Officer,  Armaments 

2.  Mr.  George  G.  Williams,  Program 
Executive  Officer,  Tactical  Missiles 

3.  Mr.  Maurice  R.  Donnelly,  Assistant 
Deputy  for  Plans  and  Programs, 
Office,  Assistant  Secretary  of  the 
Army  (Research,  Development  and 
Acquisition) 

4.  Mr.  Bennett  R.  Hart,  Program 
Executive  Officer,  Command  & 
Control  Systems 

5.  Mr.  Charles  L.  Austin,  Program 
Executive  Officer,  Standard  Army 
Management  Information  Systems 

6.  MG  William  H.  Campbell,  Program 
Executive  Officer,  Command  & 
Control  Systems 

7.  Mr.  Larry  D.  Holcomb.  Eteputy 
Program  Executive  Officer,  Aviation 
The  members  of  the  Performance 

Review  Board  for  the  Office  of  the 
Secretary  of  the  Army  are: 

1.  Mr.  David  Borland,  Vice  Director  to 
the  Director  of  Information  Systems 
for  Command,  Control, 
Communications  and  Computers 
(DISC4) 

2.  MG  David  E.  White,  Director  of  Plans 
and  Programs,  DISC4 

3.  Mr.  Maurice  R.  Donnelly,  Assistant 
Deputy  for  Plans  and  Programs, 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Notices 


43129 


Office,  Assistant  Secretary  of  the 
Army  (Research,  Development  and 
Acquisition)  (ASA{RDA}) 

4.  Dr.  Bennie  H.  Pickley,  Deputy 
Director,  Acquisition  Career 
Management,  ASA  (RDA) 

5.  Mr.  Ernest  Gregory,  Deputy  Assistant 
Secretary  of  the  Army  (Financial 
Operations),  Assistant  Secretary  of  the 
Army  (Financial  Management  and 
Comptroller)  ASA{FMC}) 

6.  Mr.  Robert  Young,  Deputy  for  Cost 
Analysis,  ASA(FMC) 

7.  Ms.  Alma  Moore,  Principal  Deputy 
Assistant  Secretary  of  the  Army 
(Installations,  Logistics  euid 
Environment)  (ASA{ILE}) 

8.  Mr.  Paul  Johnson,  Deputy  Assistant 
Secretary  of  the  Army  (Installations 
and  Housing),  ASA(ILE) 

9.  Mr.  Eric  Orsini,  Deputy  Assistant 
Secretary  of  the  Army  (Logistics), 
ASA(ILE) 

10.  Mr.  Anthony  Gamboa.  Deputy 
General  Counsel  (Acquisition) 

11.  Mr.  Thomas  Taylor,  Deputy  General 
Counsel  (Installations  and  C^erations) 

12.  Mr.  Steven  Dola,  Deputy  Assistant 
Secretary  of  the  Army  (Management 
and  Budget),  Office  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works) 

13.  Mr.  Francis  Reardon,  The  Auditor 
General 

14.  Mr.  Charles  Arigo,  Director, 
Logistical  &  Financial  Audits,  Army 
Audit  Agency 

15.  Ms.  Carol  Smith,  Deputy  Assistant 
Secretary  of  the  Army  (Qvilian 
Personnel  Policy /Director  of  Civilian 
Personnel),  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs)  (ASA{MRA}) 

16.  Mr.  Todd  Weiler,  Deputy  Assistant 
Secretary  of  the  Army  (Training  and 
Education),  ASA(MRA) 

17.  Mr.  William  Takakoshi,  Special 
Assistant,  Office  of  the  Secretary  of 
the  Army 

18.  Ms.  John  Langston,  Director,  U.S. 
Army  Model  Improvement  &  Study 
Management  Agency 

19.  Mr.  Walter  HoUis,  Deputy  Under 
Secretary  of  the  Army  (Operations 
Research) 

The  members  of  the  Performance 
Review  Board  for  the  United  States 
Army,  Corps  of  Engineers  (USAGE)  are: 

1.  MG  Pat  M.  Stevens,  Deputy  Chief  of 
Engineers,  Office  of  the  Chief  of 
Engineers 

2.  Mr.  John  F.  Wallace,  Director, 
Resoiu-ce  Management,  USAGE 

3.  Jimmy  F.  Bates,  Deputy  Director, 
USAGE  Directorate  of  Civil  Works 

4.  Dr.  W.  F.  Marcuson  III,  Director, 
Geotechnical  Laboratory,  USAGE  US 
Army  Engineer  Waterways 
Experiment  Station 


5.  Mr.  C.  Gary  Jones,  Chief, 
Environmental  Restoration  Division, 
USAGE  Directorate  of  Military 
Programs 

6.  Mr.  Paul  D.  Barber,  Chief,  Engineering 
EKvision,  USAGE  Directorate  of  Civil 
Works 

7.  BG  Miltion  Himter,  Commanding 
General  United  States  Army  Engineer 
Division,  North  Atlantic 

8.  Mr.  Kisuk  Chenug,  Director  of 
Programs  Management,  USAGE 
Pacific  Ocean  Division 

9.  Mr.  Earl  H.  Stockdale,  Deputy  General 
Counsel  (Environment  &  Civil  Works), 
Office  of  the  General  Counsel,  Office 
of  the  Secretary  of  the  Army 

10.  Mr.  Charles  R.  Schroer,  Chief, 
Construction  Division,  USAGE 
Directorate  of  Military  Programs 

11.  Mr.  John  Velehradsky,  Director  of 
Engineering  and  Technical  Services, 
USAGE  North  Pacific  Division 

12.  Dr.  William  E.  Roper,  Assistant 
Director  for  Research  &  Development 
(Civil  Works  Programs),  USAGE 
Directorate  of  Research  & 
Development 

The  members  of  the  Performance 
Review  Board  for  the  United  States 
Army,  Office  of  the  Surgeon  General  are: 

1.  MG  Lelslie  M.  Burger,  Assistant 
Surgeon  General,  Health  Services, 
Operations,  and  Logistics,  Office  of 
the  Surgeon  General 

2.  MG  Ronald  H.  Blanck,  Commander, 
Walter  Reed  Army  Medical  Center 

3.  Dr.  Bhupendra  P.  Doctor,  Director, 
Division  of  Biochemistry,  Walter  Reed 
Army  Institute  of  Research 

4.  BG  Nancy  R.  Adams,  Assistant 
Siugeon  General,  Personnel  and 
Resources  Management;  Commander 
U.S.  Army  Center  for  Health 
Promotion  and  Preventative 
Medicine;  and  Chief,  Army  Niu^e 
Corps,  Office  of  the  Siirgeon  General 

5.  Dr.  Kamal  G.  Ishak,  Chairman, 
Department  of  Hepatic  Pathology, 
Armed  Forces  Institute  of  Pathology 

6.  Dr.  Arthur  D.  Mason,  Chief, 
Laboratories  Division,  U.S.  Army 
Instituter  for  Surgical  Research 

7.  Dr.  Melvin  H.  Heiffer,  Chief, 
Department  of  Pharmacology,  Walter 
Reed  Army  Institute  of  Research 

8.  Dr.  Donald  E.  Sweet,  Chairman, 
Department  of  Orthopedic  Pathology, 
Armed  Forces  Institute  of  Pathology 

9.  Dr.  Renu  Vermani,  Chairman, 
Department  of  Cardiovascular 
Pathology,  Armed  Forces  Institute  of 
Pathology 

10.  Dr.  Nelson  H.  Irey,  Chairman, 
Department  of  Environmental  and 


Drug-Induced  Pathology,  Armed 
Forces  Institute  of  Pathology. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc  95-20501  Filed  8-17-95;  8:45  am] 

BILUNO  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Joint  Draft  Supplemental 
Environmental  Impact  Statement/ 
Supplemental  Draft  Environmental 
Impact  Report  (DSEIS/SOEIR) 
American  River  Watershed  Project, 
California 

AGENCY:  Army  Corps  of  Engineers, 
Sacramento  District  (Federal);  The 
Reclamation  Board  (State),  Sacramento 
Area  Flood  Control  Ag«icy  (Local). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  DSEIS/SDEIR  analyzes 
the  potential  enviroiunental  and  related 
impacts  associated  with  three  candidate 
plans  to  increase  flood  protection  to  the 
Sacramento  area.  The  Folsom 
Modification  Plan  would  reduce  the 
probability  of  flooding  to  less  than  1 
chance  in  180  in  any  given  year  by 
increasing  the  seasonal  flood  storage  in 
Folsom  Reservoir  to  a  space  varying 
from  475,000  to  720,000  acre-feet, 
constructing  24  miles  of  seepage  cutoff 
in  the  levees  along  the  lower  American 
River,  and  raising  and  stabilizing  12 
miles  of  Sacramento  River  levees  in 
Natomas.  This  plan  would  reduce 
water-supply  capacity  and  hydropower 
production  at  Folsom  Reservoir  as  a 
result  of  the  permanent  increase  in 
seasonal  flood  storage  space.  Some 
environmental  resources  at  the  reservoir 
and  along  the  lower  American  River 
would  be  adversely  affected.  The 
Folsom  Stepped  Release  Plan  would 
reduce  the  probability  of  flooding  to  less 
than  1  chance  in  230  in  any  given  year 
by  continuing  the  variable  seasonal 
flood  storage  reservation  at  Folsom 
Reservoir  of  400,000  to  670,000  acre- 
feet,  constructing  2  miles  of  new  levees 
and  2  miles  of  floodwall,  26  miles  of 
seepage  cutoff  in  the  levees  along  lower 
American  River;  raising  and  stabilizing 
1 2  miles  of  Sacramento  River  levees  in 
Natomas;  widening  the  Sacramento 
Bypass  1,000  feet;  and  modifying  52 
miles  of  levees  along  the  Yolo  Bypass. 
The  Detention  Dam  Plan  would  reduce 
the  probability  of  flooding  to  less  than 
1  chance  in  500  in  any  given  year.  This 
plan  consists  of  constructing  a  508-foot 
high  concrete  dam  that  could 
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temporarily  impound  a  total  of  894,000 
acre-foot  of  water  near  Auburn, 
constructing  24  miles  of  seepage  cutoff 
in  the  levees  along  the  lower  American 
River,  and  raising  and  stabilizing  12 
miles  of  Sacramento  River  levees  in 
Natomas.  About  1,533  acres  of 
vegetation  would  be  lost  due  to 
construction  and  operation  of  this  plan. 
This  DSmS/SDEIR  has  been  prepared 
to  fulfill  the  requirements  of  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Quality 
Act.  The  overall  analysis  considered  an 
array  of  alternative  plans  developed  to 
meet  the  primary  planning  objective  of 
improving  flood  protection  for  the  Qty 
of  Sacramento  while  avoiding  or 
minimizing  adverse  environme«tal  and 
related  impacts  to  the  maximum  extent 
practicable.  This  document  does  not 
recommend  a  plan.  The  State  and 
SAFCA  will  identify  their 
Recommended  PJan  following  receipt  of 
comments  on  this  document.  . 
PUBUC  HEARINGS:  The  following  public 
hearings  have  been  scheduled  to  receive 
comment  and  testimony  on  the  DSEIS/ 
SDEIR. 

•  September  26, 1995,  6  p.m.  at  the 
Grand,  1215  J  Street,  Sacramento. 

•  September  27, 1995.  6  p.m.  at  Folsom 
Commimity  Center,  52  Natoma  Street, 
Folsom. 

•  September  28, 1995,  6  p.m.  at  Multi- 
Purpose  Senior  Center  (Burbank  Hall), 
11586  D  Street,  Auburn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  concerning  the  DSEIS/SDEIR 

should  be  received  by  October  2,  1995 

and  should  be  addressed  to:  U.S.  Army 

Corps  of  Engineers,  Sacramento  District 

(Attn:  Mr.  Michael  Welsh,  CESPK-PD- 

R),  1325  J  Street,  Sacramento,  California 

95814-2922,  (916)  557-6718. 

Gregory  D.  Showalter. 

Anny  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-20229  Filed  8-17-95;  8:45  am] 

BlUiNG  CODE  3710-EZ-M 


document  is  intended  to  notify  the 
general  pubHc  of  their  opportunity  to 
attend. 


DEPARTMENT  OF  ENERGY 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 


DATE  AND  TIME:  September  20, 1995, 1:00 
p.m.-5:00  p.m.;  September  21, 1995, 
9:00  a.m.-5:00  p.m.;  SeptemW  22, 
1995,  9:00  a.m.  to  the  conclusion  of 
business,  approximately  2:00  p.m. 

ADDRESSES:  555  New  Jersey  Avenue 
NW.,  Room  326".  Washington,  D.C. 
20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Marenus,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400J,  Washington,  D.C.  20208- 
7575,  telephone:  (202)  219-1839. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  In  addition,  ACES  is  required 
to  advise  the  Commissioner  of  NCES 
and  the  National  Assessment  Governing 
Board  on  technical  and  statistical 
matters  related  to  the  National 
Assessment  of  educational  progress 
(NAEP).  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  An  orientation  for  new  members  of 
NCES's  data  collection  program. 

•  A  discussion  of  draft  ACES 
guidelines  on  standards-based  reporting. 

•  NCES's  adjudication  process. 

•  An  overview  of  the  National 
Assessment  Governing  Board's  role  and 
responsibilities. 

•  Council  operations  including  the 
establishment  of  subcommittees. 

Records  are  kept' of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on 
Education  Statistics,  555  New  Jersey 
Avenue  NW.,  Room  400J,  Washington, 
D.C.  20208-7575. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Education  Besearch 
and  Improvement. 

|FR  Doc.  95-20470  Filed  8-17-95;  8:45  am] 

BILLING  CODE  4000-01-M 


Office  of  General  Counsel 

Final  Consent  Order  With  Occidental 
Petroleum  Corporation 

AGENCY:  Department  of  Energy. 
ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(EX3E)  has  determined  that  a  proposed 
Consent  Order  between  the  DOE  and 
Occidental  Petroleum  Corporation, 
including  its  wholly  owned  subsidiary 
OXY  USA  Inc.  which  was  formerly 
Cities  Service  Oil  and  Gas  Corporation, 
successor  in  interest  to  Cities  Service 
Company  (collectively.  Occidental), 
shall  be  made  a  final  order  of  the  E)OE 
as  proposed.  The  Consent  Order 
resolves  matters  relating  to  Occidental's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations 
administered  and  enforced  by  DOE 
during  the  period  October  1, 1979 
through  January  27,  1981.  The  Consent 
Order  requires  Occidental  to  pay 
$100,000,000  to  the  DOE  widiin  thirty 
(30)  days  of  the  effective  date  of  the 
Consent  Order,  and  five  annual 
payments  of  $35,000,000  plus  interest 
on  the  installment  balances  of  7.6%  per 
annum.  Persons  claiming  to  have  been 
harmed  by  Occidental's  overcharges 
will  be  able  to  present  their  claims  for 
refunds  in  an  administrative  claims 
proceeding  before  the  Office  of  Hearings 
and  Appeals  (OHA).  The  decision  to 
make  the  Occidental  Consent  Order 
final  was  made  after  a  full  review  of 
written  comments  from  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  D.  Clark,  Office  of  General 
Counsel,  Mail  Code  GC-33, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  523- 
3045. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

On  July  6. 1995,  DOE  issued  a  Notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Occidental  which 
would  resolve  matters  relating  to 
Occidental's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  October  1, 
1979  through  January  27,  1981.  60  FR 
35186.  That  Notice  summarized  the 
proposed  Consent  Order,  which  requires 
Occidental  to  pay  a  total  principal 
amount  of  $275,000,000,  plus  interest 
on  five  annual  installment  payments. 

The  July  6  Notice  supplied 
information  regarding  Occidental's 
potential  liability  for  violations  of  the 
Crude  Oil  Entitlements  Program 
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reporting  regulations.  These  issues  are 
pending  before  the  OHA  in  Case  No. 
UlO-0003,  in  which  the  DOE  is  seeking 
nearly  $254  million  plus  prejudgment 
interest  of  $915  million. 

The  Notice  also  enumerated  the 
considerations  which  imderlay  DOE's 
preliminary  view  that  the  settlement  is 
favorable  to  the  government  and  in  the 
public  interest.  The  Notice  solicited 
written  comments  from  the  public 
relating  to  the  terms  and  conditions  of 
the  settlement  and  whether  the 
settlement  should  be  made  final. 

n.  Comments  Received 

Seven  written  comments  were 
received,  three  of  which,  by  the  terms  of 
their  submission,  were  not  considered.' 
The  California  Attorney  General  and  the 
Governor  of  Oklahoma  both  expressed 
the  view  that  the  proposed  settlement 
was  in  the  public  interest  and  urged 
DOE  to  effect  the  Consent  Order  as 
proposed.  The  American  Petroleum 
Institute  provided  no  specific  comment 
on  the  proposed  Consent  Order  with 
Occidental,  but  generally  endorsed  the 
resolution  by  such  agreeiable  means  as 
settlement  of  the  cases  arising  out  of  the 
price  and  allocation  regulatory  controls. 

The  fourth  comment,  submitted  by 
various  states,  expressed  no  view  on  the 
bases  of  the  proposed  settlement  or  the 
adequacy  of  the  settlement  amoimt. 
Rather,  those  particular  states  pointed 
out  that  the  settlement  would 
principally  resolve  alleged  violations 
related  to  crude  oil  transactions  and 
therefore,  imder  the  Final  Settlement 
Agreement  in  the  Stripper  Well 
Exemption  Litigation.  M.D.L.  No.  378 
(D.  Kan.),  40%  of  the  moneys  received 
from  Occidental  must  be  paid  to  the  56 
states,  territories  and  insiilar 
possessions  pursuant  to  that  1986 
agreement. 

The  Consent  Order  requires  that  the 
Office  of  General  Counsel  petition  the 
OHA  to  implement  a  proceeding  imder 
10  CFR  Part  205,  Subpart  V,  writh  regard 
to  all  the  funds  received  frt>m 


■  A  group  of  utilities,  transporters  and 
manufacturers  (LTTM)  commented  upon  the 
prospective  settlement  in  a  July  17, 1995  letter  sent 
to  DOE,  and  that  letter  was  treated  as  a  comment 
responsive  to  the  )uly  6  Notice  seeking  comment  on 
the  proposed  settlement  with  Occidental. 
Occidental  thereafter  submitted  a  reply  addressing 
the  points  raised  by  LTTM.  UTM  then  requested  that 
its  correspondence  be  "withdrawn  from  the 
Consent  Order  file."  Although  UTM's  letter,  along 
with  a  copy  of  Occidental's  reply  to  UTM,  will 
remain  available  to  the  public,  consistent  with 
UTM's  request  DOE  has  not  considered  it  in 
determining  whether  to  make  the  Consent  Order 
final.  As  Occidental  requested  that  DOE  consider  its 
reply  to  UTM  only  if  UTM's  letter  was  considered 
in  determining  final  action  on  the  proposed 
Consent  Order,  neither  has  DOE  considered 
Occidental's  reply  to  UTM. 


Occidental  pursuant  to  the  settlement. 
That  disposition  is  consistent  with  the 
Final  Settlement  Agreement,  under 
which  E)OE  issued  a  Modified 
Restitutionary  Policy  Statement.  51  FR 
27899  (August  4, 1986).  The  settlement 
with  Occidental  contemplates 
application  of  the  1986  policy  statement 
inasmuch  as  the  Consent  Order  calls  for 
a  Subpart  V  proceeding  for  the 
disposition  of  the  funds,  which  are 
recognized  by  EKDE  to  be  crude  oil- 
related.2  Accordingly,  it  appears  the 
expressed  concern  is  appropriately 
addressed  by  the  Consent  Ch-der. 

The  written  comments  did  not  afford 
any  information  that  would  warrant 
consideration  of  modification  or 
rejection  of  the  proposed  Consent  Order 
with  Occidental. 

Accordingly,  DOE  concludes  that  the 
Consent  Order  is  in  the  public  interest 
and  should  be  made  final. 

IV.  Decision 

By  this  Notice,  and  pursuant  to  10 
CFR  205.199J,  the  proposed  Consent 
Order  between  Occidental  and  DOE, 
executed  on  June  27, 1995,  is  made  a 
final  order  of  the  Department  of  Energy, 
effective  the  date  of  publication  of  this 
Notice  in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  August  14, 
1995. 

Eric  I.  Fygi. 

Deputy  General  Counsel. 
[FR  Doc.  95-20555  Filed  8-17-95;  8:45  am) 
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Golden  Field  Office;  Notice  of  Federal 
Assistance  Award  to  University  of 
Wisconsin 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  response  to  an  Unsolicited 
Financial  Assistance  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  EXDE 
Financial  Assistance  Rules,  10  CFR 
600.14,  and  under  authority  of  section 
2104  of  the  Energy  Policy  Act  of  1992, 
42  U.S.C.  13454,  is  announcing  its 
intention  to  enter  into  a  cooperative 
agreement  with  the  University  of 
Wisconsin  (UW),  to  perform  the 
research  necessary  for  the  construction 
and  testing  of  a  fully  integrated  pilot- 
scale  polyoxometalate  bleaching  facility. 
The  UW  project  represents  an 


'Moreover,  since  the  1986  Final  Settlement 
Agreement,  all  moneys  recovered  by  DOE  in 
connection  with  resolution  of  alleged  petroleum 
overcharges  have  been  subject  to  the  Subpart  V 
process,  and  in  every  instance  of  crude  oil-related 
recoveries  the  states  have  received  40%  of  the 
recovered  moneys. 


innovative,  commercially  viable 
technology  that  will  result  in  waste 
reduction  and  decreased  energy  usage. 

ADDRESSES:  Questions  regarding  this 
annoimcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden. 
Colorado  80401,  Attention:  John  Motz, 
Contract  Specialist.  The  telephone 
mimber  is  303-275-4737. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
has  evaluated  the  unsolicited 
application  according  to  paragraphs 
600.14  of  the  DOE  Assistance 
Regulations,  10  CFR  600,  and  the 
criteria  for  selection  in  paragraph  600.14 
(e)(1).  Based  on  this  evaluation,  it  is 
recommended  that  the  unsolicited 
application  for  Federal  Assistance 
entitled,  "Polyoxometalate  Bleaching: 
An  Efficient,  Oxygen-Based,  Closed  Mill 
Technology,"  submitted  by  UW,  be 
accepted  for  support.  This  award  will 
not  be  made  for  at  least  14  days,  to 
allow  for  public  comment. 

Under  this  cooperative  agreement, 
UW  will  seek  to  duplicate  the  action  of 
the  selective  agents  used  by  wood 
rotting  fungi  to  degrade  lignin.  The 
fungi  use  highly  selective  enzymes 
which  rely  on  oxygen  as  the  primary 
oxidant.  'The  key  to  success  in  the  UW 
program  has  been  the  identification  of  a 
class  of  agents,  the  polyoxometalates, 
which  can  be  as  selective  as  the 
enzymes  with  respect  to  their  oxidative 
action,  bat  which  are  also  robust  enough 
to  use  at  elevated  temperatures  so  that 
industrially  feasible  rates  of  reaction  can 
be  achieved.  Furthermore,  since  they 
consist  of  metal  oxides  in  their  highest 
oxidation  states,  they  possess  the 
stability  that  is  prerequisite  for  the  use 
of  catalytic  systems  in  industrial 
processes.  Finally,  and  perhaps  most 
importantly,  the  spent  polyoxometalate 
agents,  which  have  been  reduced  during 
the  bleaching  stage,  can  be  reoxidized 
with  oxygen  in  a  separate  stage  operated 
under  conditions  aggressive  enough  to 
completely  mineralize  all  of  the  organic 
materials  solubilized  during  bleaching. 
This  would  allow  UW  to  achieve  a 
primary  goal  of  the  pulp  and  paper 
industry,  an  effluent-free  mill. 

The  proposal  has  been  found  to  be 
meritorious,  and  it  is  recommended  that 
the  unsolicited  application  be  accepted 
for  support.  The  LTW  program  represents 
an  iimovative,  commercially  viable 
technology  that  will  result  in  waste 
reduction  and  decreased  energy  usage. 
UW  has  demonstrated  capabilities  in  the 
technologies  directly  related  to  the 
proposed  project  and  personnel  that 
should  provide  a  basis  for  a  successful 
project.  The  proposed  project  is  not 
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eligible  for  financial  assistance  under  a 
recent,  airrent,  or  planned  solicitation. 

The  project  cost  over  five  years  is 
estimated  to  be  $4,174,880  total,  with 
the  DOE  share  being  $2,499,880. 

Issued  in  Golden,  Colorado,  on  August  10. 
1995. 

Matthew  A.  Barron, 

Acting  Chief,  Procurement,  GO. 

[FR  Doc  95-20552  Filed  8-17-95;  8:45  am]  ' 

BNAJNO  COOC  •4aO-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1452-000,  et  al.] 

Northem  States  Power  Company 
(Minnesota),  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  11, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 
(Nfinnesota) 

[Docket  No.  ER95-1 452-000] 

Take  notice  that  on  July  31, 1995, 
Northern  States  Power  Company 
(Minnesota)(NSP},  tendered  for  fiUng 
Supplement  No.  1  to  the  original 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the 
Central  Minnesota  Municipal  Power 
Agency  (CMMPA).  This  Supplement 
will  allow  the  City  of  Kenyon  to  become 
a  member  of  CMMPA  effective  August 
1,1995. 

NSP  requests  that  the  Commission 
accept  for  filing  this  Supplement  No.  1 
effective  as  of  August  1, 1995,  and 
requests  waiver  of  Commission's  notice 
requirements  in  order  for  the 
,  Supplement  to  be  accepted  for  filing  on 
that  date.  NSP  requests  that  this  filing 
be  accepted  as  a  supplement  to  Rate 
Schedule  No.  470,  the  rate  schedule  for 
previously  filed  agreements  between 
NSP  and  CMMPA. 

Comment  date:  August  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Electric  Company 

IDocket  No.  ER95-1 453-000] 

Take  notice  that  on  July  31, 1995, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
Network  Integration  Service 
Transmission  Tariff.  Commonwealth 
proposes  that  the  tariff  become  effective 
on  September  29, 1995. 

Comment  date:  August  25. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER95-1454-000] 

Take  notice  that  on  July  31, 1995, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
eight  Service  Agreements  (the 
Agreements)  between  PP&L  and  1) 
Public  Service  Electric  &  Gas  Company, 
dated  July  13, 1995;  2)  Atlantic  City 
Electric  Company,  dated  July  18. 1995: 
and  3)  GPU  Service  Corporation,  acting 
as  agent  for  and  on  behalf  of  its 
operating  affiliates  Jersey  Central  Power 
&  Light  Company.  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company,  dated  July  25,  1995. 

The  Agreements  supplement  a  Short 
Term  Capacity  and  Energy  Sales 
umbrella  tarifif  approved  by  the 
Commission  in  Docket  No.  ER95-782- 
000  on  June  21,  1995. 

In  accordance  with  the  policy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  II  of  the 
Federal  Power  Act,  64  FERC  1  61,139, 
clarified  and  reh  'g  granted  in  part  and 
denied  in  part,  65  FERC  1  61,081 
(1993),  PP&L  requests  the  Commission 
to  make  the  Agreement  effective  as  of 
the  date  of  execution  of  each,  because 
service  will  be  provided  under  an 
imibrella  tariff  and  each  service 
agreement  is  filed  within  30  days  after 
the  commencement  of  service.  In 
accordance  with  18  CFR  35.11,  PP&L 
has  requested  waiver  of  the  sixty-day 
notice  period  in  18  CFR  35.2(e).  PP&L 
has  also  requested  waiver  of  certain 
filing  requirements  for  information 
previously  filed  with  the  Commission  in 
Docket  No.  ER95-782-O00. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  the  customers  involved 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Long  Island  Lighting  Qnnpany 

IDocket  No.  ER95-1455-0001 
Take  notice  that  on  July  31, 1995, 

Long  Island  Lighting  Company  (LILCO), 

tendered  for  filing  a  service  agreement 

with  Aguila  Power  Corporation  (Aguila) 

under  LILCO's  FERC  Tariff. 
Comment  date:  August  25, 1995.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Tucson  Electric  Power  Company 

[Docket  No.  ER95-1 4 56-000] 

Take  notice  that  on  July  31, 1995, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  Service 
Agreement  (the  Agreement),  effective  as 


of  July  10, 1995  with  National  Electric 
Associates  Limited  Partnership 
(National).  The  Agreement  provides  for 
the  sale  by  Tucson  to  National  of 
economy  energy  &t)m  time  to  time  at 
negotiated  rates  in  accordance  with 
Service  Schedule  A  of  Tucson's 
Coordination  Tariff,  Volume  1,  Docket 
No.  ER94-141 7-000.  Tucson  requests  an 
effective  date  of  July  10, 1995,  and 
therefore  requests  all  applicable 
waivers. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  25,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tucson  Electric  Power  Company 

(Docket  No.  ER95-1458-0001 

Take  notice  that  on  July  31, 1995, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  Service 
Agreement  (the  Agreement),  effective  as 
of  July  26, 1995  with  Qtizens  Lehman 
Power  Sales  (Citizens  Lehman).  The 
Agreement  provides  for  the  sale  by 
Tucson  to  Citizens  Lehman  of  economy 
energy  bom  time  to  time  at  negotiated 
rates  in  accordance  with  Service 
Schedule  A  of  Tucson's  Coordination 
Tariff,  Volume  1,  Docket  No.  ER94- 
1437-000.  Tucson  requests  an  effective 
date  of  July  26, 1995,  and  therefore 
requests  all  applicable  waivers. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  States  Power  Providers,  Inc. 

IDocket  No.  ER95-1 459-000] 

Take  notice  that  on  July  31, 1995, 
Western  States  Power  Providers,  Inc. 
(WSPP)  petitioned  the  Commission  for 
acceptance  of  WSPP  Rate  Schedule 
FERC  No.  1,  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electric  power  at 
market-based  rates,  and  the  waiver  of 
certain  Commission  Regulations.  WSPP 
is  not  affiliated  with  any  entity  which 
owns,  operates,  or  controls  electric 
power  generating  or  transmission 
facilities,  or  that  has  a  franchised 
electric  power  service  area. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

[Docket  No.  ER95-1460-0001 

Take  notice  that  on  August  1, 1995, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Fifth 
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Extension  Agreement  between  Boston 
Edison  and  New  England  Power 
Company  (NEP)  regarding  the  provision 
of  sub-transmission  service  for  NEP 
imder  Boston  Edison's  FERC  Rate 
Schedule  No.  46.  The  Fifth  Extension 
Agreement  extends  the  date  of 
termination  of  service  from  September 
30, 1995  to  March  31, 1995  and  has 
been  executed  only  by  Boston  Edison. 
Boston  Edison  requests  an  effective  date 
ofOctober  1,1995. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1461-000] 

Take  notice  that  on  August  1, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  and  a  Certificate  of 
Concurrence  with  the  Vermont  Marble 
Power  Division  of  OMYA.  hic.  (VMPD) 
under  the  NU  System  Companies 
System  Power  Sales/Exchange  Tariff  No. 
6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  VMPD. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  August 
1, 1995. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER95-1 462-000] 

Take  notice  that  on  August  1, 1995, 
Public  Service  Company  of  Colorado 
(Company),  tendered  for  filing  a 
proposed  amendment  to  its  Power 
Purchase  Agreement  (Agreement)  with 
the  City  of  Burlington,  Colorado 
(Burlington),  as  contained  in  the 
Company's  Rate  Schedule  FERC  No.  44. 
This  proposed  amendment  will  have  no 
impact  on  the  rates  or  revenues 
collected  for  service  under  this  rate 
schedule. 

The  Company  requests  an  effective 
date  of  August  1, 1995,  for  the  proposed 
amendment. 

Copies  of  the  filing  were  served  upon 
Burlington  and  the  state  jurisdictional 
regulator  (The  Public  Utilities 
Commission  of  the  State  of  Colorado). 

Comment  date:  August  25, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Industrial  Energy  Applications,  Inc. 

[Docket  No.  ER95-1465-000] 

Take  notice  that  on  August  1. 1995. 
Industrial  Energy  Applications,  Inc. 
(lEA)  petitioned  the  Commission  for 
acceptance  of  lEA  FERC  Rate  Schedule 


No.  1,  which  provides  for  authority  to 
sell  electricity  at  market-based  rates,  for 
the  granting  of  certain  waivers  of 
Commission  regulations,  and  for  blanket 
approval  of  issuance  of  seciurities  or 
assumptions  of  liabilities  under  section 
204  of  the  Federal  Power  Act. 

lEA  is  a  subsidiary  of  lES  Industries, 
Inc.,  the  parent  corporation  of  lES 
Utilities  Inc.  and  Whiting  Petroleum 
Company. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Pool 

[Docket  No.  ER95-1466-000] 

Take  notice  that  on  August  1, 1995, 
the  New  England  Power  Pool 
(NEPOOL),  Executive  Committee  filed 
an  amendment  to  the  NEPOOL 
Agreement,  dated  as  of  July  1, 1995, 
(AMENDMENT)  which  changes  the 
provisions  of  the  NEPOOL  Agreement 
(NEPOOL  FPC  No.  2)  dated  as  of 
September  1, 1971,  as  previously 
amended  by  twenty-nine  amendments. 

The  NEPOOL  Executive  Committee 
states  that  the  AMENDMENT  is 
intended  to  permit  buy-sell  transactions 
in  which  the  buyer  purchases  only 
energy  and  the  seller  retains  the  related 
capacity  credit  for  purposes  of  meeting 
its  capacity  requirements  under  the 
NEPOOL  Agreement. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Boston  Edison  Company 

[Docket  No.  ER95-1467-000] 

Take  notice  that  on  August  1, 1995, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  letter 
agreement  between  Boston  Edison  and 
Cambridge  Electric  Light  Company 
(CEL).  Tlae  tendered  letter  agreement 
extends  the  terms  and  conditions  of  the 
Substation  402  Agreement  to  and 
including  December  31, 1995.  The 
Substation  402  Agreement  is  designated 
as  Boston  Edison's  FERC  Rate  Schedule 
No.  149.  Boston  Edison  requests  an 
effective  date  ofOctober  1, 1995. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southern  Company  Services,  Inc. 

[Docket  No.  ER95-1 468-000] 

Take  notice  that  on  August  1, 1995, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies)  filed  a  Network 


Integration  Service  Transmission  Tariff 
and  a  Point-to-Point  (Firm  and  Non- 
Firm)  Transmission  Service  Tariff. 
Southern  Companies  state  that  the 
Tariffs  are  consistent  with  the  pro  forma 
tariffs  set  forth  in  the  Notice  of  Proposed 
Rulemaking,  in  Docket  No.  RM95-8- 
000.  Southern  Companies  submitted 
workpapers  in  support  of  the  Tariffs. 
Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Citizens  Utilities  Company 

[Docket  No.  ES95-36-0001 

Take  notice  that  on  August  9, 1995, 
Citizens  Utilities  Company  (Citizens 
Utilities)  filed  an  application  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  for  the  issuance  of 
securities  in  support  of  or  to  guarantee 
securities  issued  by  governmental  or 
quasi-governmental  bodies  for  the 
benefit  of  Citizens  Utilities  over  a  two- 
year  period. 

Citizens  Utilities  specifically  seeks 
authorization  for  its  execution  and 
delivery  of  promissory  notes,  loan, 
piux:hase,  depositary,  tender, 
remarketing,  repurchase,  sales  and 
similar  agreements,  inducement  letters 
and  related  assumptions  of  obligation^ 
and  liabilities  (Obligations)  in  respect  of 
indebtedness  in  an  amount  up  to  a  total 
aggregate  principal  amount  of  not  more 
than  $189.5  mUlion  with  final 
maturities  of  not  more  than  50  years. 
The  ObUgations  would  be  security  for 
the  issuance  and  payment  of  industrial 
development  revenue  bonds,  special 
piupose  revenue  bonds  and 
environmental  control  revenue  bonds  by 
various  governmental  issuers  in  the 
same  aggregate  principal  amounts  and 
bearing  other  similar  terms  as  the 
Obligations. 

Citizens  Utilities  further  requests  that 
the  issuance  of  securities  and 
assumptions  of  obligations  and 
liabilities  be  exempted  from  the 
Commission's  competitive  bidding 
requirements. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-20486  Filed  8-17-95;  8:45  am] 

BILLING  CODE  S717-01-P 


[Docket  Nos.  ST95-2935-000  et  ai.] 

Louisiana  Intrastate  Gas  Co.;  Notice  of 
Self-Implementing  Transactioas 

August  11, 1995. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pureuant  to.Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart';  column  in  the 
following  table  indicates  the  type  of 
transaction. 


A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  section  284.102  of 
the  Commission's  regulations  and 
section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  section  284.122  of 
the  Commission's  regulations  and 
section  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  section  311(b)  of  the 
NGPA.  Any  interested  person  may  file 
a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
imder  section  284.221  of  the 
Commission's  regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 


Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
.  shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  section 
284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  section  284.224 
of  the  Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  section  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  section  284.303  of 
the  Commission's  regulations. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 


ST95-2935 


ST9&-2936 


ST95-2937 


ST95-2938 


ST95-2939 


ST95-2940 


ST95-2941 
ST95-2942 


ST95-2943 


ST95-2944 


LOUISIANA 
INTRASTATE 
GAS  CO.  LLC. 

LOUISIANA 
INTRASTATE 
GAS  CO.  LLC. 

LOUISIANA 
INTRASTATE 
GAS  CO.  LLC. 

LOUISIANA 
INTRASTATE 
GAS  CO.  LLC. 

SOUTHERN 
NATURAL 
GAS  CO. 

SOUTHERN 
NATURAL 
GAS  CO. 

TRUNKLINE 
GAS  CO. 

PACIFIC  GAS 
TRANS- 
MISSION CO. 

PACIFIC  GAS 
TRANS- 
MISSION CO. 


PACIFIC  GAS 
TRANS- 
MISSION CO 
'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  tenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


ANR  PIPELINE 
CO.,  ET  AL 

ANR  PIPEUNE 
CO.,  ET  AL 

ANR  PIPELINE 
CO..  ET  AL. 

COLUMBIA 
GULF  TRANS. 
CO.,  ET  AL 

CITY  OF  VI- 
ENNA. 

CITY  OF 
ADAIRSVILLE. 

TORCH  GAS, 
LC. 

VECTOR  EN- 
ERGY INC. 

INLAND  PA- 
CIFIC EN- 
ERGY SERV- 
ICES LTD. 

PARAMOUNT 
RESOURCES 
U.S.  INC.  


07-03-95 

C 

07-03-95 

C 

07-03-95 

C 

07-03-95 

C 

07-0S-95 

G-S 

07-05-95 

G-S 

07-05-95 

G-S 

07-03-95 

G-S 

07-03-95 

G-S 

07-03-95 

G-S 

noticed  filing  is  in  compliance  with 
Commission's  regulations. 


50,000 

N 

1 

50,000 

N 

1 

10,000 

N 

1 

1,000 

N 

1 

212 

N 

F 

596 

N 

F 

10,350 

N 

1 

16,707 

N 

F 

100,000 

N 

1 

19.592 

N 

F 

06-18-95 


06-19-95 


03-01-95 

03-01-96 

11-01-94 

11-01-95 

10-01-94 

10-01-96 

04-01-94 

03-01-96 

06-19-95 

10-31-95 

06-03-95 

10-31-95 

06-23-95 

INDEF. 

06-23-95 

10-31-23 

INDEF. 


10-31-23 


the 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Notices 


43135 


ST95-2945 


ST95-2946 

II 

ST95-2947 
ST95-2948 
ST95-2949 

Srr95-2950 
ST95-2951 

II 

Srr95-2952 
ST95-2953 
ST95-2954 

II 

ST95-2955 
ST95-2956 
ST95-2957 

w 

ST95-2958 

ST95-2959 

95-2960 

3t95-2g61 
ST95-2962 

ST95-2963 

I 
$T95-2964 


ST95-2965 
ST95-2966 
$195-2967 


PACIFIC  GAS 
TRANS- 
MISSION CO. 

NATURAL  GAS 

P/L  CO.  OF 

AMERICA. 
NATURAL  GAS 

P/L  CO.  OF 

AMERICA. 
MISSISSIPPI 

RIVER 

TRAf»4S.  CORP. 
MISSISSIPPI 

RIVER 

TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

NATIONAL  FUEL 
GAS  SUPPLY 
CORP. 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

WILLISTON 
BASIN  INTER. 
P/L  CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 


CONTINENTAL 

ENERGY 

MARKETING 

LTD. 
IOWA-ILLINOIS 

GAS  AND 

ELECTRIC  CO. 
IOWA-ILLINOIS 

GAS  AND 

ELECTRIC  CO. 
FINA  NATURAL 

GAS  CO. 

TIDE  WEST 
TRADING  & 
TRANSPORT 
CO. 

MRT  ENERGY 
MARKETING 
CO. 

MRT  ENERGY 
MARKETING 
CO. 

NGC  TRANS- 
PORTATION, 
INC. 

CATEX  VITOL 
GAS,  INC. 

MRT  ENERGY 
MARKETING 
CO. 

NORTH  AMER- 
ICAN EN- 
ERGY, INC. 

MOBIL  NATU- 
RAL GAS,  INC. 

NATIONAL  GAS 
RESOURCES 
LIMITED. 

NORTH  CANA- 
DIAN MAR- 
KETING 
CORP. 

NORTHEAST 
OHIO  GAS 
MARKETING. 
INC. 

ORYX  GAS 
MARKETING 
LIMITED 
PART. 

ASSOCIATED 
GAS  SERV- 
ICES, INC. 

ARKANSAS 
POWER  & 
LIGHT  CO. 

TECOGAS 
MARKETING 
CO. 

AQUILA  EN- 
ERGY MAR- 
KETING 
CORP. 

VALERO  GAS 
MARKETING, 
LP. 

COLORADO 
INTERSTATE 
GAS  CO. 

NATIONAL  GAS 
&  ELECTRIC 
LP. 


07-03-96 

07-03-95 
07-03-95 
07-03-95 
07-03-95 

07-03-95 
07-03-95 
07-03-95 
07-03-95 
07-03-95 
07-06-95 
07-07-95 
07-07-95 
07-07-95 

07-07-95 

07-07-95 

.  07-07-95 
07-07-95 
07-07-95 
07-07-95 

07-07-95 
07-07-95 
07-07-95 


G-S 

G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 


25,000 

40,000 
40,000 
20,000 
20,000 

1,306 

363 

50,000 

30.000 

3,000 

10.000 

60,000 

120,000 

150,000 

40,000 

70.000 


N 


N 


50,000 

A 

30,000 

N 

80.000 

N 

15.000 

N 

250.000 

N 

75.000 

N 

4,700 

N 

06-03-95 

05-01-95 
05-01-95 
06-01-95 
06-01-95 

06-01-95 
06-01-95 
06-01-95 
06-01-95 
06-01-95 
06-28-95 
06-23-95 
06-23-95 
06-22-95 

06-22-95 

06-23-95 

06-09-95 
07-01-95 
05-01-95 
06-01-95 

05-08-95 
05-01-95 
04-01-95 


INDEF. 

11-30-99 
11-30-00 
12-31-02 
10-31-99 

INDEF. 

INDEF. 

12-31-02 

12-31-02 

INDEF. 

06-28-15 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

04-30-97 
09-30-95 
08-31-95 
04-30-96 

INDEF. 
INDEF. 
04-30-96 
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ST95-2968 

NORTHERN 
NATURAL 
GAS  CO. 

HUTCHINSON 
UTILITIES 
COMMISSION. 

07-07-95 

B/G-S 

39,000 

N 

F 

03-1 &-95 

03-31-95 

ST95-2969 

NORTHERN 
NATURAL 
GAS  CO. 

OASIS  PIPE 
LINE  CO. 

07-07-95 

B 

5,000 

N 

F 

04-01-95 

04-30-95 

ST95-2970 

NORTHERN 
NATURAL 
GAS  CO. 

TRANSWESTE- 
RN  PIPELINE 
CO. 

07-07-95 

G-S 

150,000 

Y 

1 

04-01-95 

INDEF. 

ST95-2971 

NORTHERN 
NATURAL 
GAS  CO. 

HIGHLANDS 
GAS  CORP. 

07-07-95 

G-S 

4.000 

N 

F 

04-01-95 

04-30-95 

ST95-2972 

NORTHERN 
NATURAL 
GAS  CO. 

NGC  TRANS- 
PORTATION, 
INC. 

07-07-95 

G-S 

2.340 

N 

F 

04-05-95 

04-30-95 

ST95-2973 

NORTHERN 
NATURAL 
GAS  CO. 

WESTERN  GAS 
UTILITIES. 

07-07-05 

G-S 

10,000 

N 

1 

04-04-95 

INDEF. 

ST95-2974 

NORTHERN 
NATURAL 
GAS  CO. 

ENERGY 
TRANSPOR- 
TATION MAN- 
AGEMENT. 

07-07-95 

G-S 

5,000 

N 

1 

04-01-95 

04-08-95 

ST95-2975 

NORTHERN 
NATURAL 
GAS  CO. 

ENRON  CAP- 
ITAL &  TRADE 
RESOURCES. 

07-07-95 

G-S 

20,000 

N 

F 

05-27-95 

05-31-95 

ST95-2976 

TRAILBLAZER 
PIPEUNE  CO. 

INTERENERGY 
GAS  SERV- 
ICES CORP. 

07-07-95 

G-S 

11.000 

N 

F 

07-01-95 

07-31-95 

ST95-2977 

KOCH  GATE- 
WAY PIPE- 
UNE CO. 

ENTEX.  A  DIV. 
OF  NORAM 
ENERGY 
CORP. 

07-07-95 

B 

N/A 

N 

1 

06-25-95 

INDEF. 

ST95-2978 

KOCH  GATE- 
WAY PIPE- 
LINE CO. 

LONE  STAR 
GAS  CO. 

07-07-95 

B 

N/A 

N 

1 

07-01-95 

INDEF. 

ST95-2979 

KOCH  GATE- 
WAY PIPE- 
LINE CO. 

GM  HYDRO- 
CARBON, LTD. 

07-07-95 

G-S 

N/A 

N 

1 

06-29-95 

INDEF. 

ST95-2980 

QUESTAR  PIPE- 
LINE CO. 

VESGASCO  

07-10-95 

G-S 

4.000 

N 

1 

06-07-95 

12-01-97 

ST95-2981 

TEXAS  EAST- 
ERN TRANS- 
MISSION 
CORP. 

TEJAS  POWER 
CORP. 

07-10-95 

G-S 

271.000 

N 

1 

07-02-95 

INDEF. 

ST95-2982 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

NESTE  TRAD- 
ING USA  INC. 

07-11-95 

G-S 

300.000 

N 

1 

06-23-95 

INDEF. 

ST95-2983 

TENNESSEE 
GAS  PIPr 
LINE  CO. 

TEJAS  GAS 
MARKETING 
CO. 

07-11-95 

G-S 

4 

N 

F 

07-01-95 

INDEF. 

ST95-2984 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

RESOURCE  EN- 
ERGY SERV- 
ICES CO. 

07-11-95 

G-S 

17.000 

N 

1 

07-03-95 

INDEF. 

ST95-2986 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

WOODWARD 
MARKETING 
LC.C. 

07-11-95 

G-S 

4 

N 

F 

07-01-95 

INDEF. 

ST95-2986 

WILLIAMS  NAT- 
URAL GAS 
CO. 

KAISER 
FRANCIS  OIL 
CO. 

07-11-95 

G-S 

5.000 

N 

1 

06-07-95 

06-01-96 

ST95-2987 

WILLIAMS  NAT- 
URAL GAS 
CO. 

UTILICORP 
UNITED. 

07-11-95 

G-S 

2.273 

N 

F 

07-01-95 

INDEF. 

ST95-2988 

WILLIAMS  NAT- 
URAL GAS 
CO. 

WILLIAMS  NAT- 
URAL GAS 

CITY  OF 
ORONOGO. 

07-11-95 

G-S 

130 

N 

F 

07-01-95 

INDEF. 

ST95-2989 

CITY  OF  lOLA  ... 

07-11-95 

G-S 

5.100 

N 

F 

07-04-95 

r 

INDEF. 

CO. 

ST95-2990 

WILLIAMS  NAT- 
URAL GAS 
CO. 

GROVE  MUNICI- 
PAL SERV- 
ICES AU- 
THORITY. 

07-11-95 

G-S 

5.196 

N 

F 

07-01-95 

INDEF. 

ST95-2991 

WILLIAMS  NAT- 
URAL GAS 
CO. 

KANSAS  MU- 
NICIPAL GAS 
AGENCY.           1 

07-11-95 

G-S 

13,022 

N 

F 

07-01-95 

INDEF. 
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ST95-2992 
'sT95-2993 

'sT95-2994 
ST95-2995 

ST95-2996 
ST95-2997 
ST95-2998 
ST95-2999 

ST95-3000 


ll 


1T95-3001 
jST95-3002 
ST95-3003 
ST95-3004 
ST95-3005 
ST95-3006 

t 

ST95-3007 

II 

ST95-3008 
ST95-3009 
ST95-3010 

ST95-301 1 

5T95-3012 

JT95-3013 

ST95-3014 

ST95-3015 

ST95-3016 
ST95-3017 


ALGONQUIN 
GAS  TRANS- 

•    MISSION  CO. 

ALGONQUIN 
GAS  TRANS- 
MISSION CO. 

EL  PASO  NATU- 
RAL GAS  CO. 

EL  PASO  NATU- 
RAL GAS  CO. 

EL  PASO  NATU- 
RAL GAS  CO. 
TRANSOK.  INC  . 

TRANSOK,  INC  . 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

TENNESSEE 

GAS  PIPE- 
LINE CO. 
DELHI  GAS 

PIPELINE 

CORP. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 

TRAILBLAZER 
PIPELINE  CO. 

TRAILBLAZER 
PIPELINE  CO. 

TRAILBLAZER 
PIPELINE  CO. 

ANR  PIPELINE 
CO. 

ANR  PIPELINE 
CO. 

ANR  PIPELINE 
CO. 


TRANSTEXAS 
GAS  CORP. 


LONE  STAR 
PIPELINE  CO. 

LONE  STAR 
PIPELINE  CO. 

MOJAVE  PIPE- 
LINE CO. 

TRANSWESTE- 
RN  PIPELINE 
CO. 


BOSTON  EDI- 
SON CO. 

TEXAS  EAST- 
ERN TRANS- 
MISSION 
CORP. 

HIGHLANDS 
GAS  CORP. 

PHILLIPS  GAS 
MARKETING 
CO. 

OASIS  PIPE 
LINE  CO. 

ANR  PIPELINE 
CO..  ET  AL 

ANR  PIPELINE 
CO..  ET  AL. 

SOUTHERN 
CONNECTI- 
CUT GAS  CO. 

LOUISIANA 
LAND  AND 
EXPLO- 
RATION CO. 

LONG  ISLAND 
LIGHTING  CO. 

ANR  PIPELINE 
CO..  ET  AL 

NORTHWEST- 
ERN PUBLIC 
SERVICE  CO. 

VIROQUA  GAS 
CO. 

INTERSTATE 
POWER  CO. 

IOWA  ELEC- 
TRIC LIGHT 
AND  POWER 
CO. 

UNIVERSAL  RE- 
SOURCES 
CORP. 

KN  GAS  MAR- 
KETING, INC. 

CHEVRON  USA. 
INC. 

IOWA-ILLINOIS 
GAS  AND 
ELECTRIC  CO. 

TECO  GAS 
MARKETING 
CO. 

NORSTAR  EN- 
ERGY LTD 
PARTNER- 
SHIP. 

FLORIDA  GAS 
TRANS- 
MISSION CO.. 
ET  AL. 

EL  PASO  NATU- 
RAL GAS  CO.. 
ETAL 

EL  PASO  NATU- 
RAL GAS  CO.. 
ETAL 

U.S.  GYPSUM  ... 

DELHI  GAS 
PIPELINE 
CORP. 


07-11-95 
07-11-95 

07-11-95 
07-11-95 

07-11-95 
07-11-95 
07-11-95 
07-12-95 

07-12-95 

07-12-95 
07-12-95 
07-13-95 
07-13-95 
07-13-95 
07-13-95 

07-13-95 

07-13-95 
07-13-95 
07-14-95 

07-14-95 

07-14-95 

07-17-95 

07-17-95 

07-17-95 

07-17-95 
07-17-95 


B 
Q 

G-S 
G-S 

B 
C 
C 
G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

G-S 

G-S 


C 

C 

G-S 
G-S 


100 

N 

F 

625.000 

N 

F 

51.500 

N 

10,300 

N 

100.000 

N 

80.000 

N 

15,000 

N 

1.025 

N 

F 

4 

N 

F 

10,250 

N 

F 

2,000 

N 

1 

33.289 

N 

F 

1.150 

N 

F 

21.644 

N 

F 

98.600 

N 

F 

10.000 

N 

F 

3.500 

N 

F 

500 

N 

F 

50.000 

Y 

F 

N/A 

N 

F 

N/A 

N 

F 

40.000 

N 

1 

47.500 

N 

1 

10.000 

N 

1 

100.000 

N 

1 

100,000 

N 

t 

07-01-95 


07-04-95 


06-01-95 
06-01-95 

03-01-94 

05-01-95 

05-01-95 

06-27-95 
06-28-95 


07-31-95 


INDEF. 


06-14-95 

INDEF. 

06-22-95 

INDEF. 

06-21-95 

INDEF. 

03-01-95 

INDEF. 

06-29-95 

INDEF. 

06-01-95 

INDEF. 

07-01-95 

INDEF. 

08-01-95 

INDEF. 

06-19-95 

INDEF. 

11-01-94 

11-02-03 

12-01-93 

INDEF. 

01-01-94 

INDEF. 

01-01-94 

INDEF.  . 

07-01-95 

07-31-95 

07-01-95 

07-31-95 

07-07-95 

08-31-95 

06-01-95 

05-31-98 

INDEF. 
INDEF. 

INDEF. 

INDEF. 

INDEF. 

03-19-96 
06-27-96 
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ST9&-^18 
ST95-3019 
ST9&-3020 
ST95-3021 

ST95-3022 

ST95-3023 

ST95-3024 

ST96-3025 
ST96-3026 
ST95-3027 
ST95-3028 
ST95-3029 

ST9&-3030 
ST95-3031 

ST9&-«)32 
ST95-3033 
ST96-3034 
ST96-3035 
ST95-3036 
ST95-3037 
ST95-3038 
ST95-3039 


TRANSWESTE- 
RN  PIPEUNE 
CO. 

TRANSWESTE- 
RN  PIPELINE 
CO. 

TRANSWESTE- 
RN  PIPELINE 
CO. 

TEXAS  GAS 
TRANS- 
MISSION 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

COLUMBIA  GAS 
TRANS- 
MISSION 
CORP. 

COLUMBIA  GAS 
TRANS- 
MISSION 
CORP. 

EAST  TEXAS 
GAS  SYS- 
TEMS. 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

WILUAMS  NAT- 
URAL GAS 
CO. 

SABINE  PIPE 
LINE  CO. 


TENNESSEE 
GAS  PIPE- 
UNE CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAMGAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 


MOBIL  NATU- 
RAL GAS  INC. 

KCS  ENERGY 
MARKETING. 
INC. 

NGC  TRANS- 
PORTATION, 
INC. 

ALATENN  EN- 
ERGY MAR- 
KETING CO.. 
INC. 

MOBIL  NATU- 
RAL GAS  INC. 


H&NGAS 


WALO  MANU- 
FACTURING 
CO..  INC. 

ARKLA  ENERGY 
CO. 

COLONIAL  GAS 
CO. 

ENERGYNORTH 
NATURAL 
GAS  INC. 

ASSOCIATED 
GAS  SERV- 
ICES. INC. 

MIDCOAST  EN- 
ERGY RE- 
SOURCES. 
INC. 

TECOGAS 
MARKETING 
CO. 

SEAGULL  MAR- 
KETING 
SERVICES. 
INC. 

ARKANSAS 
POWER  & 
UGHT  CO. 

ASSOCIATED 
GAS  SERV- 
ICES INC. 

TEXACO  NATU- 
RAL GAS  INC. 

COASTAL  GAS 
MARKETING 
CO. 

NORAM  EN- 
ERGY SERV- 
ICES INC. 

OUN  CORP 


VESTA  ENERGY 
CO. 

PENNUNION 
ENERGY 
SERVICES. 
LL.C. 


07-17-95 

G-S 

07-17-95 

G-S 

07-17-95 

G-S 

07-17-95 

G-S 

07-18-95 

Gh-S 

07-18-95 

G-S 

07-18-95 

G-S 

07-19-95 

C 

07-19-95 

G-S 

07-19-95 

G-S 

07-20-95 

G-S 

07-20-95 

B 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

75.000 

N 

3,447 

N 

F 

5.000 

N 

F 

50,000 

N 

15,000 

N 

F 

N/A 

N 

31 

N 

F 

50,000 

N 

16,083 

N 

F 

9.039 

N 

F 

50,000 

N 

60.000 

N 

F 

1.000 

N 

10.000 

N 

F 

30.000 

N 

F 

5,000 

N 

F 

11,000 

N 

F 

15,000 

N 

F 

10,500 

Y 

F 

1.000 

N 

F 

10.000 

N 

F 

1.300 

N 

F 

06-2&-«5 
06-15-95 
06-18-95 
10-25-94 

07-01-95 

06-29-«5 


01-51-97 
06-30-95 
06-30-95 
INDEF. 

07-01-04 

INDEF. 


07-01-95 

INDEF. 

06-01-95 

INDEF. 

06-01-95 

INDEF. 

06-01-95 

INDEF. 

04-11-95 

INDEF. 

07-01-95 

INDEF. 

06-28-95 

INDEF. 

07-01-95 

07-31-95 

07-01-95 

09-30-95 

07-01-95 

07-31-95 

07-01-95 

07-31-95 

07-01-95 

07-31-96 

07-01-95 

07-31-95 

05-01-95 

04-30-96 

0&-01-95 

06-30-95 

07-01-95 

07-31-95 
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ST95-3040 


ST95-3041 
ST95-3042 
ST95-3043 

'sT9&-3044 


ST95-3045 
T95-3046 


li 


|ST95-3047 
ST95-3048 


ST95-3049 
ST95-3050 

I 

ST95-3051 
ST95-3052 
ST95-3053 

I 

IST95-3054 
ST95-3055 
1^95-3056 
,ST95-3057 
ST95-3058 
ST95-d059 

ST95-3060 
ST95-3061 

ST95-3062 

ST95-3063 


NORAM  GAS 
TRANS- 
MISSION ca 

SOUTHERN 
NATURAL 
GAS  CO. 

SOUTHERN 
NATURAL 
GAS  CO. 

COLUMBIA  GAS 
TRANS- 
MISSION 
CORP. 

COLUMBIA  GAS 
TRANS- 
MISSION 
CORP. 

CNG  TRANS- 
MISSION 
CORP. 

CNG  TRANS- 
MISSION 
CORP. 

CNG  TRANS- 
MISSION 
CORP. 

CNG  TRANS- 
MISSION 
CORP. 

CNG  TRANS- 
MISSION 
CORP. 

TEJAS  GAS 
CORP. 

VALERO 
TRANS- 
MISSION. LP.. 

VALERO 
TRANS- 
MISSION. LP. 

VALERO 
TRANS- 
MISSION. LP. 

DELHI  GAS 
PIPELINE 
CORP. 

DELHI  GAS 
PIPELINE 
CORP. 

NORAM  GAS 
TRANS- 
MISSION CO. 

NORAM  GAS 
TRANS- 
MISSION CO. 

TRUNKLINE 
GAS  CO. 

TRUNKLINE 
GAS  CO. 


TRUNKLINE 

GAS  CO. 
PANHANDLE 

EASTERN 

PIPE  LINE  CO. 
PANHANDLE 

EASTERN 

PIPE  LINE  CO. 
PANHANDLE 

EASTERN 

PIPE  LINE  CO. 


TIDEWEST 
TRADING  & 
TRANSPORT 
CO. 

aTY  OF  NASH- 
VILLE. 

CATEX  ENERGY 
INC. 

SPRAGUE  EN- 
ERGY CORP. 


WESTCOAST 
GAS  SERV- 
ICES USA. 
INC. 

WILLAMETTE 
INDUSTRIES. 

OWEN-ILLI- 
NOIS. INC. 

SEITEL  GAS  & 
ENERGY 
CORP. 

NORTH  AMER- 
ICAN EN- 
ERGY. INC. 

HOPE  GAS,  INC 


TEXAS  EAST- 
ERN PIPE- 
LINE CO. 

NATURAL  GAS 
P/L  CO.  OF 
AMERICA. 

EL  PASO  NATU- 
RAL GAS  CO. 

NORTHERN 

NATURAL 

GAS  CO.,  ET 

AL. 
NATURAL  GAS 

P/L  CO.  OF 

AMERICA. 
ANR  PIPELINE 

CO..  ET  AL 

KOCH  GATE- 
WAY PIPE- 
LINE CO. 

ALUMAX  COAT- 
ED PROD- 
UCTS. INC. 

VALERO  GAS 
MARKETING, 
LP. 

CONTINENTAL 
ENERGY 
MARKETING. 
INC. 

LIG  CHEMICAL 
CO. 

ARAMARK  


ANADARKO  PE- 
TROLEUM 
CORP. 

HOWARD  EN- 
ERGY CO.. 
INC. 


07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-21-95 

G-S 

07-24-95 

C 

07-24-95 

C 

07-24-95 

C 

07-24-95 

C 

07-24-95 

C 

07-24-95 

C 

07-24-95 

G-S 

07-24-95 

G-S 

07-25-95 

G-S 

07-25-95 

G-S 

07-25-95 

G-S 

07-25-95 

G-S 

07-25-95 

G-S 

07-25-95 

G-S 

10,000 

207 

50.000 

N/A 

N/A 

5.700 
3,070 
5.000 

10.000 
1.000 

10,000 
5.000 

40.000 

50.000 

30.000 

20,000 

125 

150 

207,000 

50.000 

100.000 
80 

35.000 

50.000 


07-01-95 


07-01-95 


07-11-95 


07-31-95 


10-31-95 


INDEF. 


07-11-95 

INDEF. 

07-11-95 

INDEF. 

07-01-95 

07-31-95 

07-01-95 

06-30-98 

07-01-95 

08-31-95 

07-01-95 

08-31-95 

07-15-55 

08-31-95 

05-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

02-01-98 

07-01-95 

INDEF. 

07-01-95 

03-31-99 

07-01-95 

INDEF. 

07-08-95 

INDEF. 

07-02-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

10-31-95 

07-01-95 

07-31-95 

07-01-95 

06-21-97 

ST95-3064 

PANHANDLE 
EASTERN 
PIPE  LINE  CO. 

TYLEX,  INC  

07-25-95 

G-S 

1,000 

N 

F 

07-01-95 

0&-30-96 

ST95-3065 

ANR  PIPEUNE 
CO. 

VASTAR  GAS 
MARKETING. 
INC. 

07-25-95 

G-S 

N/A 

N 

1 

07-09-95 

INDEF. 

ST95-3066 

ANR  PIPEUNE 
CO. 

UTILK)ORP 
UNITED  INC. 

07-25-95 

G-S 

41. /02 

N 

F 

07-01-95 

INDEF. 

ST96-3067 

ANR  PIPELINE 
CO. 

POCO  PETRO- 
LEUMS LTD. 

07-25-95 

G-S 

2.660 

N 

F 

07-01-95 

06-30-96 

ST95-3068 

LONE  STAR 
PIPELINE  CO. 

EL  PASO  NATU- 
RAL GAS  CO., 
ETAL 

07-26-95 

C 

25.000 

N 

1 

07-01-95 

INDEF. 

ST95-3069 

ONG  TRANS- 
MISSION CO. 

PHILUPS  GAS 
PIPEUNE  CO. 

07-26-95 

C 

15.000 

N 

1 

06-28-95 

INDEF. 

ST95-3070 

COLORADO 
INIhRSTATE 
GAS  CO. 

BARRh  11  RE- 
SOURCES 
CORP. 

07-26-95 

G-S 

10.000 

N 

F 

07-01-95 

12-13-04 

ST96-3071 

COLORADO 
INlbRSTATE 
GAS  CO. 

ASSOCIATED 
GAS  SERV- 
ICES. INC. 

07-26-95 

G-S 

6.400 

N 

F 

07-01-95 

06-30-97 

ST95-3072 

EL  PASO  NATU- 
RAL GAS  CO. 

OASIS  PIPE 
UNE  CO. 

07-27-95 

B 

41.200 

N 

1 

07-01-95 

INDEF. 

ST95-3073 

GREAT  LAKES 
GAS  TRANS- 
MISSION L.P. 

MKJHK3AN  CON- 
SOLIDATED 
GAS  CO. 

07-28-95 

G-S 

2,000 

N 

F 

07-01-95 

10-01-03 

ST96-3074 

EAST  TEN- 
NESSEE NAT- 
URAL GAS 
CO. 

WILLAMETTE 
INDUSTRIES. 
INC. 

07-28-95 

G-S 

100 

N 

F 

07-01-95 

INDEF. 

ST95-3075 

EAST  TEN- 
NESSEE NAT- 
URAL GAS 
CO. 

WILLAMbllE 
INDUSTRIES. 
INC. 

07-28-95 

G-S 

1.500 

N 

1 

07-01-95 

07-31-95 

ST95-3076 

PANHANDLE 
EASTERN 
PIPE  LINE  CO. 

CONTINENTAL 
ENERGY 
MARKETING. 
INC. 

07-28-95 

G-S 

100.000 

N 

1 

07-06-95 

05-31-97 

ST95-3077 

TRAILBLAZER 
PIPEUNE  CO. 

WESTERN  GAS 
RESOURCES. 
INC. 

07-28-95 

G-S 

5.000 

N 

F 

07-01-^5 

07-31-95 

ST9&-3078 

NATURAL  GAS 
P/L  CO.  OF 
AMERICA. 

ENRON  CAP- 
ITAL &  TRADE 
RES.  CORP. 

07-28-95 

G-S 

25.000 

N 

F 

07-01-95 

06-30-96 

ST95-3079 

NATURAL  GAS 
P/L  CO.  OF 
AMERICA. 

CHEVRON 
U.S.A..  INC. 

07-28-95 

G-S 

20.000 

N 

F 

07-01-95 

06-30-98 

ST95-3080 

IROQUOIS  GAS 
TRANS- 
MISSION SYS- 
TEM. 

AIG  TRADING 
CORP. 

07-28-95 

&-S 

12.000 

N 

1 

07-03-95 

INDEF. 

ST95-3081 

IROQUOIS  GAS 
TRANS- 
MISSION SYS- 
TEM. 

CATEX  VITOL 
GAS  INC. 

07-28-95 

G-S 

10.000 

N 

F 

07-01-95 

07-01-96 

ST96-3082 

IROQUOIS  GAS 
TRANS- 
MISSION SYS- 
TEM. 

SONAT  MAR- 
KETING CO. 

07-28-95 

G-S 

50.000 

N 

1 

07-19-05 

INDEF. 

ST95-3083 

NORTHERN 

ASSOCIATED 

07-28-95 

G-S 

20.000 

N 

F 

07-01-95 

07-31-05 

' 

NATURAL 
GAS  CO. 

GAS  SERV- 
ICES. INC. 

ST95-3084 

NORTHERN 
NATURAL 
GAS  CO. 

TENASKA  MAR- 
KETING VEN- 
TURES. 

07-28-95 

G-S 

5.000 

N 

F 

07-01-95 

07-31-95 

ST95-(VM>6 

NORTHERN 
NATURAL 
GAS  CO. 

K  N  MARKET- 
ING. LP. 

07-28-95 

G-S 

10.000 

N 

F 

07-01-95 

07-31-95 

ST95-3086 

NORTHERN 
NATURAL 

TENNECO  GAS 
MARKETING 

07-28-95 

G-S 

5.000 

N 

F 

07-01-95 

07-31-95 

. 

GAS  CO. 

CO. 

ST96-3087 

NORTHERN 
NATURAL 

CIBOLA  CORP  .. 

07-28-95 

G-S 

5.000 

N 

F 

07-01-95 

07-31-95 

GAS  CO. 

ST95-3088 
ST95-3089 
ST96-3090 
ST95-3091 
ST95-3092 
ST95-3093 
ST95-3094 
ST95-3095 
ST95-3096 
ST95-3097 
ST95-3098 
ST95-3099 
ST95-3100 
ST95-3101 
ST95-3102 
ST95-3103 
ST95-3104 
ST95-3105 


ST95-3106 
ST95-3107 
ST95-3108 
ST95-3109 
ST95-3110 
ST95-311» 
ST95-3112 


NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
NORTHERN 

NATURAL 

GAS  CO. 
EL  PASO  NATU- 
RAL GAS  CO. 


EL  PASO  NATU- 
RAL GAS  CO. 

WYOMING 

INTERSTATE 

CO. 
WYOMING 

INTERSTATE 

CO. 
WYOMING 

INTERSTATE 

CO. 
WYOMING 

INTERSTATE 

CO. 
WYOMING 

INTERSTATE 

CO. 
WYOMING 

INTERSTATE 

CO. 


LONE  STAR 
GAS  CO. 

CIBOLA  CORP 


TENASKA  MAR- 
KETING VEN- 
TURES. 

NORAM  EN- 
ERGY SERV- 
ICES, INC. 

KOCH  GAS 
SERVICES  CO. 

CIBOLA  CORP  .. 


TWISTER 
TRANS- 
MISSION CO. 

NORAM  EN- 
ERGY SERV- 
ICES, INC. 

NORAM  EN- 
ERGY SERV- 
ICES. INC. 

MOBIL  NATU- 
RAL GAS,  INC. 

MOBIL  NATU- 
RAL GAS,  INC. 

MOBIL  NATU- 
RAL GAS,  INC. 

NGC  TRANS- 
PORTATION 
INC. 

NGC  TRANS- 
PORTATION 
INC. 

KOCH  GAS 
SERVICES  CO. 

CONTINENTAL 
NATURAL 
GAS,  INC. 

IOWA-ILLINOIS 
GAS  AND 
ELECTRIC  CO. 

AMERICAN 
HUNTER  EX- 
PLORATION 
LTD. 

NATIONAL  GAS 
&  ELECTRIC, 
LP. 

ASSOCIATED 
GAS  SERV- 
ICES, INC.     . 

UNIVERSAL  RE- 
SOURCES 
CORP. 

MIDCON  GAS 
SERVICES 
CORP. 

WESTERN  GAS 
RESOURCES, 
INC. 

AMOCO  EN- 
ERGY TRAD- 
ING CORP. 

INTERENERGY 
RESOURCES 
CORP. 


07-28-95 

B 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

07-28-95 

G-S 

13,000 

5,000 

10.000 

4,000 

4,000 

15,000 

20,000 

11.000 

26,000 

20,000 

20,000 

3.106 

19.730 

30.270 

12,000 

10,000 

1.000.000 

30,000 

103.000 
2,500 
10,000 
10,060 
13,000 
45,000 
2,346 


07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-95 
07-01-05 
04-01-95 
05-24-95 
06-02-95 

07-01-95 
07-01-95 
07-01-95 
07-01-05 
07-01-95 
07-01-95 
07-01-95 


07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

07-31-95 

09-30-95 

04-30-95 

INDEF. 

INDEF. 

INDEF. 

10-31-95 

10-31-95 

10-31-95 

10-31-95 

10-31-95 

INDEF 
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ST95-3n3 

WYOMING 
INTERSTATE 
CO. 

INTERENERGY 
RESOURCES 
CORP. 

07-28-95 

G-S 

ST9&-3114 

COLORADO 
INTERSTATE 
GAS  CO. 

ASSOCIATED 
GAS  SERV- 
ICES. INC. 

07-28-95 

G-S 

ST95-3115 

NORTHWEST 
PIPELINE 
CORP. 

AMOCO  EN- 
ERGY TRAD- 
ING CORP. 

07-28-95 

G-S 

ST95-3116 

ENOGEX  INC  .... 

ANR  PIPELINE 
CO..  ET  AL 

07-31-96 

C 

ST95-3117 

MIDCON  TEXAS 
PIPELINE 
CORP. 

KOCH  GATE- 
WAY PIPE- 
LINE CO. 

07-31-95 

C 

ST96-3118 

MOJAVE  PIPE- 
LINE CO. 

NORAM  EN- 
ERGY SERV- 
ICES. INC. 

07-31-95 

G-S 

ST95-3119 

WILUSTON 
BASIN  INTERr 
P/LCO. 

KOCH  GAS 
SERVICES  CO. 

07-31-95 

G-S 

ST95-3120 

TENNESSEE 
GAS  P1PE- 
UNECO. 

TEHAS  POWER 
CORP. 

07-31-95 

G-S 

ST95-3121 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

ENCINA  GAS 
MARKETING. 

07-31-95 

G-S 

ST95-3122 

TENNESSEE 
GAS  PIPE- 
UNE  CO. 

WILLAMETTE 
INDUSTRIES, 
INC. 

07-^1-95 

G-S 

ST95-3123 

TENNESSEE 
GAS  PIPE- 
LINE CO. 

MG  NATURAL 
GAS  CORP. 

07-31-95 

G-S 

ST95-3124 

MIDWESTER 
GAS  TRANS- 
MISSION CO. 

SOUTHERN  IN- 
DIANA GAS  & 
ELECTRIC. 

07-31-95 

G-S 

ST96-3125 

PACIFIC  GAS 
TRANS- 
MISSION CO. 

SACRAMENTO 
MUNICIPAL 
UTILITY  DIST. 

07-31-95 

G-S 

ST95-^126 

PACIFIC  GAS 
TRANS- 
MISSION CO. 

ENRON  CAP- 
ITAL &  TRADE 
RESOURCES. 

07-31-95 

G-S 

ST95-3127 

PACIFIC  GAS 
TRANS- 
MISSION CO. 

CHEVRON 
U.S.A.  INC. 

07-31-95 

G-S 

ST95-3128 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

TEJAS  GAS 
MARKETING 
CO. 

07-31-95 

G-S 

ST95-3129 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

TECOGAS 
MARKETING 
CO. 

07-31-95 

G-S 

ST95-3130 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

SPRAGUE  EN- 
ERGY CORP. 

07-31-95 

G-S 

ST95-3131 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

SPRAGUE  EN- 
ERGY CORP. 

07-31-95 

G-S 

ST96-3132 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

SPRAGUE  EN- 
ERGY CORP. 

07-31-95 

G-S 

ST95-3133 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

SPI 

07-31-95 

G-S 

ST9S-3134 

COLUMBIA 
GULF  TRANS- 

PHIBRO. DIVI- 
SION OF 

07-31-95 

G-S 

MISSION  CO. 

SALOMON. 
INC. 

ST96^136 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

OXY  USA,  INC  .. 

07-31-95 

G-S 

ST9&-31,36 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

OLYMPIC 
FUELS  CO. 

07-31-95 

G-S 

ST95-3137 

COLUMBIA 
GULF  TRANS- 
MISSION CO. 

GLOBAL  PE- 
TROLEUM 
CORP. 

07-31-95 

G-S 

2,500 

N 

F 

6.400 

N 

F 

21,000 

N 

F 

20,000 

N 

1 

20.000 

N 

1 

100,000 

N 

1 

20,000 

A 

1 

1 

N 

4 

N 

82 

N 

4 

N 

14,925 

N 

22,500 

N 

1 

101.550 

N 

1 

155,000 

N 

1 

50,000 

N 

1 

100,000 

* 

N 

1 

2.500 

N 

F 

100.000 

N 

1 

2.500 

N 

F 

5,300 

N 

1 

250.000 

N 

1 

40.000 

N 

1 

10.000 

N 

1 

10.000 

N 

1 

07-01-95 

,07-30-95 

07-01-95 

06-30-97 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

06-30-97 

07-22-95 

06-27-96 

07-01-95 

05-31-97 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-20-95 

INDEF. 

07-01-95 

INDEF. 

07-01-05 

INDEF. 

07-01-95 

INDEF. 

06-29-95 

INDEF. 

07-01-95 

INDEF. 

07-18-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

INDEF. 

07-01-95 

IMDEF. 

07-01-95 

INDEF. 

t 
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ST9&-3138 


ST95-3139 


3T95-3140 


ST95-3141 


ST95-3142 


ST95-3143 


5T95-3144 


ST95-3145 


JST95-3146 
ST95-3147 


COLUMBIA 
GULF  TRANS- 
MISSION CO. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

TRANS- 
CONTINEN- 
TAL GAS  P/L 
CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 

MISSISSIPPI 
RIVER 
TRANS.  CORP. 


ASSOCIATED 
GAS  SERV- 
ICES. INC. 

COMSTOCK  RE- 
SOURCES, 
INC. 

BNG,  INC 


CNG  ENERGY 
SERVICES 
CORP. 

GM  HYDRO- 
CARBONS, 
LTD. 

UNION  CAMP 
CORP. 


ASSOCIATED 
NATURAL 
GAS,  INC. 

MRT  ENERGY 

MARKETING 

CO. 
MRT  ENERGY 

MARKETING 

CO. 
MRT  ENERGY 

MARKETING 

CO. 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


07-31-95 


G-S 


G-S 


Q-S 


G-S 


G-S 


G-S 


G-S 


G-S 


G-S 


G-S 


150,000 


10,000 


100,000 


750,000 


135,000 


20,000 


300.000 


75 


47 


13 


N 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


07-01-95 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


*-.«^.9Tl9!^'UI?^^^^^^''''O^S  "^^S  NOT  CONSTITUTE  A  DETERMINATION  THAT  FILINGS  COMPLY  WITH  COMMISSi.M  REGULA- 
fH'ifoi'^  ACCORDANCE  WITH  ORDER  NO.  436  (FINAL  RULE  AND  NOTICE  REQUESTING  SUPPLEMENTAL  COMMENTS.  50  FR  42,372. 
10/10/85). 
"ESTIMATED  MAXIMUM  DAILY  VOLUMES  INCLUDES  VOLUMES  REPORTED  BY  THE  FILING  COMPANY  IN  MMBTU,  MCF  AND  DT 

.Mn.*A'^iy'iT!SIi£';.,^^^?.^."^.'!^.?i^°^P^N^  ■'"O  ENTITIES  INVOLVED  IN  THE  TRANSACTION.  A  "Y"  INDICATES  AFFILIATION,  AN  "A" 
INDICATES  MARKETING  AFFILIATION,  AND  A  "N"  INDICATES  NO  AFFILIATION. 


[FR  Doc.  95-20458  Filed  8-17-95;  8:45  am] 
MLUNO  CODE  <717-01-P 

[Docket  No.  CP95-639-000,  et  al.] 

Shell  Offshore  inc.,  et  ai.;  Natural  Gas 
Certificate  Filings 

August  11, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Shell  Ofifshore  Inc. 

IDocket  No.  CP95-639-000] 

Take  notice  that  on  July  24, 1995, 
Shell  Offshore  Inc.  (SOI),  P.O.  Box  576, 
Houston,  Texas  77079,  filed  in  Docket 
No.  CP95-639-000  a  petition  pursuant 
to  Section  16  of  the  Natural  Gas  Act 
(NGA)  and  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207  (a)(2)),  for  a 
declaratory  order  disclaiming 
Commission  jurisdiction  over  a  certain 
facility  and  the  services  provided 
through  it,  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection.' 

SOI  requests  a  declaratory  order  from 
the  Commission  finding  that  the 
acquisition,  ownership  and  operation  by 
SOI  of  a  natural  gas  meter  facility 
presently  owned  by  Transcontinental 
Gas  Pipe  Line  Company  (Transco)  and 
Florida  Gas  Transmission  Company 
(FGT)  will  not  subject  SOI,  or  any 
portion  of  its  facilities  or  services  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  (NGA)  or  the 
Commission's  Regulations  thereunder. 
Restated,  SOI  seeks  an  order  finding  that 
(1)  the  meter  facility  would  be  exempt 
from  Commission  jurisdiction  pursuant 
to  the  "production  and  gathering 
exemption"  in  Section  1(b)  of  the  NGA, 
and  (2)  SOI  would  not  become  a 
"natural  gas  company"  pursuant  to 
Section  2  of  the  NGA  by  virtue  of  the 
proposed  acquisition,  ownership  and 
operation  of  the  facility.  SOI  states  that 


'  SOI  indicates  that  a  related  application  was 
being  filed  concurrently  in  Docket  No.  CP95-640- 
OOO  by  Transco  and  FGT,  requesting  authorization 
to  abandon  the  facilities  by  sale  to  SOI. 


it  is  a  wholly  owned  indirect  subsidiary 
of  Shell  Oil  Company,  and  is  engaged 
primarily  in  the  business  of  exploring 
for  and  producing  oil  and  natural  gas  in 
the  Gulf  of  Mexico. 

SOI  states  that  it  has  entered  into  an 
agreement  with  Transco  and  FGT 
whereby  it  would  purchase  the  natural 
gas  meter  facility  located  at  the  tailgate 
of  its  Yellowhammer  gas  treatment  plant 
near  Coden  in  Mobile  County,  Alabama. 
SOI  states  that  the  meter  facility  is 
currently  used  to  measure  residue  gas 
leaving  the  tailgate  of  the 
Yellowhammer  plant  for  delivery  into 
the  Mobile  Bay  area  jurisdictional 
transportation  facilities  of  Transco  and 
FGT  (the  Onshore  Mobile  Bay  Pipeline). 

SOI  advises  that  the  meter  facility  is 
classified  by  Transco  for  jurisdictional 
ratemaking  purposes  as  a  gathering 
facility,  and  shippers  moving  gas 
through  Transco's  capacity  in  the  meter 
facility  must  pay  Transco's  separately 
stated  gathering  charge  under  its 
transportation  rate  schedules.  Further, 
SOI  advises  that  FGT  does  not  have  a 
separately  stated  gathering  charge  for 
services  rendered  through  the  meter 
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facility.  SOI  states  that,  upon 
acquisition  by  SOI,  tlie  meter  facility 
would  become  part  of  SOI's 
Yellowhammer  gas  treatment  plant 
facilities.  SOI  advises  that  thereafter 
shippers  on  the  Transco  system  would 
no  longer  be  required  to  pay  Transco's 
separately  stated  gathering  charge  for 
transportation  service  from  the  plant. 

Comment  date:  September  1, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation  and  Florida  Gas 
Transmission  Company 

[Docket  No.  CP95-640-0001 

Take  notice  that  on  July  25, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  and  Florida  Gas 
Transmission  Company  (Florida) 
(Transco  and  Florida  are  referred  to 
jointly  as  Applicants),  1400  Smith 
Street,  P.O.  Box  1188.  Houston,  Texas 
77251-1188.  filed  in  Docket  No.  CP95- 
640-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
jointly  owned  meter  facility  which  was 
authorized  in  Docket  No.  CP88-570.  et 
al.,^  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.^ 

Applicants  propose  to  abandon  by 
sale  to  Shell  O^hore  Inc  (SOI)  the 
Yellowhammer  Meter  Station  located 
just  downstream  (0.20  mile)  of  SOI's  gas 
treatment  facility,  located  near  Coden  in 
Mobile  County.  Alabama.  It  is  indicated 
that  the  meter  is  used  to  measure 
natural  gas  treated  by  SOI  and  delivered 
into  the  Mobile  Bay  Lateral  (also  known 
as  the  Onshore  Mobile  Bay  Pipeline). 
Applicants  state  that  SOI  has  agreed  to 
pay  the  net  book  value  of  the  facility  as 
of  the  closing  of  the  purchase  and  sale. 
Applicants  advise  that  the  estimated  net 
book  value  of  the  meter  facility  is 
S318.612  as  of  August  31. 1995. 

Applicants  explain  that  the  meter 
facility  is  ciurently  classified  for  rate 
purposes  on  Transco's  system  as  a 
gathering  facility,  and,  therefore. 


'The  meter  facility  was  coiutnicted  by  Transco 
as  part  of  the  Mobile  Bay  Lateral  pursuant  to  the 
certificate  of  public  convenience  and  necessity 
granted  by  order  issued  June  4. 1991,  in  Docket  Nos. 
CP88-570.  et  al,  55  FHRC  161,358  (1991).  Florida 
acquired  its  37.22%  ownership  interest  in  the 
Mobile  Bay  Lateral  pursuant  to  the  authorizations 
granted  in  Docket  Nos.  €792-182.  et  al.  See  Florida 
Gas  Transmission  Co..  et  al.,  62  FERC  161.024 
(1993):  63  FERC  161.093  (1993);  and  66  FERC 
161.160  tl 994). 

'  It  is  indicated  that  SOI  filed  a  related  petition 
in  Docket  No.  CP95-63»-000  for  an  order  from  the 
Commission  declaring  the  metering  facilities  non- 
jurisdictional  upon  their  acquisition  by  SOL 


shippers  moving  gas  through  Transco's 
capacity  in  the  meter  facility  must  pay 
Transco's  separately  stated  gathering 
charge  imder  its  transportation  rate 
schedules.  (Florida  does  not  have  a 
separately  stated  gathering  charge  for 
services  rendered  through  the  meter 
facility.)  It  is  stated  that,  by  transferring 
ownership  of  the  meter  facility  to  SOI, 
the  meter  facilities  would  be  considered 
as  part  of  SOI's  gas  treatment  operations 
and.  as  a  result,  Transco's  shippers  no 
longer  would  incur  Transco's  separately 
stated  gathering  charge  for 
transportation  service  fix)m  the  plant. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  K  N  Interstate  Gas  Transmission 
Company 

[Docket  No.  CP95-€71-000i 

Take  notice  that  on  August  8, 1995,  K 
N  Interstate  Gas  Transmission  Co.  (K  N 
Interstate),  P.O.  Box  281304,  Lakewood. 
Colorado  80228-8304,  filed  in  Docket 
No.  CP95-671-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  and 
operate  a  new  delivery  tap  under  K  N 
Interstate's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000.  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Interstate  proposes  to  install  and 
operate  a  new  delivery  tap  in  Dawes 
County,  Nebraska.  This  tap  will  be 
added  as  a  delivery  point  under  an 
existing  transportation  agreement 
between  K  N  Interstate  and  K  N  Energy 
Inc.  (K  N)  and  will  be  used  by  K  N  to 
facilitate  the  dehvery  of  natural  gas  to 
a  direct  retail  customer. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP95-672-000J 

Take  notice  that  on  August  8. 1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
672-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  and  under  its  blanket  authority 
issued  in  Docket  No.  CP82-41 3-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  for  authorization  to  upgrade  an 
existing  delivery  point  for  its  customer, 
the  Hardeman-Fayette  Utility  District 


(Hardeman-Fayette),  all  as  more' fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Tennessee  proposes  to 
upgrade  the  Hardeman-Fayette  delivery 
point  located  at  Tennessee's  M.P.  70- 
4+10.17  in  Hardeman  County. 
Tennessee,  by  replacing  an  existing 
check  valve  and  approximately  165  feet 
of  1-inch  interconnecting  pipe  with  2- 
inch  pipe,  running  from  the  2-inch  tap 
valve  on  Tennessee's  100—4  Line  to  the 
Hardeman-Fayette  Meter.  Additionally, 
Tennessee  will  replace  the  pipe  within 
the  meter  station  fix)m  1-inch  to  2-inch. 

Tennessee  states  that  the  total 
quantities  to  be  delivered  to  Hardeman- 
Fayette  will  not  exceed  the  total 
quantities  authorized.  Finally, 
"rennessee  asserts  that  the  upgrade  of 
this  facility  is  not  prohibited  by  its 
tariff,  and  that  it  has  sufficient  capacity 
to  accomplish  deliveries  without 
detriment  or  disadvantage  to  any  of 
Tennessee's  other  customers. 

Tennessee  states  that  the  estimated 
cost  for  installation  of  the  facilities  is 
$29,800. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corporation 

(Docket  No.  CP95-674-000J 

Take  notice  that  on  August  8, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP95-64  7-000  a  request  pursuant  to 
Sections  157.205, 157.216,  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.216,  and  157.211)  for  permission 
and  approval  to  abandon  certain 
facilities  and  authorization  to  construct 
and  operate  replacement  facilities, 
imder  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northwest  proposes  to 
modify  the  Redmond  Meter  Station  in 
King  County.  Washington,  to  more 
efficiently  accommodate  existing  firm 
maximum  daily  delivery  obligations  at 
this  delivery  point  to  Washington 
Natural  Gas  Company.  Northwest  states 
that  the  proposed  facility  replacement 
will  increase  the  maximum  design 
capacity  of  the  meter  station  from 
43,333  Dth  per  day  to  approximately 
50,331  Dth  per  day.  The  total  cost  of  the 
proposed  facility  modification  at  the 
Rec^ond  Station  is  estimated  to  be 
approximately  $107,650. 
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Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

6.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP95-675-O00I 

Take  notice  that  on  August  8, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300. 
200  North  Third  Street.  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP95- 
675-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install  a 
meter  and  regulator  at  an  existing  tap 
site  to  effectuate  natural  gas 
transportation  deliveries  to  Montana- 
Dakota  Utilities  Co.  (Montana-Dakota),  a 
local  distribution  company,  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP83-1-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  install  a 
meter  and  regulator  at  an  existing  tap 
site  located  in  Lawrence  County,  South 
Dakota  to  enable  it  to  provide  natural 
gas  deliveries  to  Montana-Dakota  for 
ultimate  delivery  to  approximately 
twenty-six  additional  residential 
customers.  Williston  Basin  states  that  it 
would  provide  up  to  5  Mcf  per  day 
additional  service  to  Montana-Dakota 
under  its  Rate  Schedules  FT-1  and/ or 
IT-1  and  that  such  volume  is  within  the 
certificated  entitlements  of  the 
customer.  Williston  Basin  further  states 
that  the  proposed  service  will  have  no 
significant  effect  on  its  peak  day  or 
annual  requirements. 

Williston  Basin  states  that  the  total 
cost  to  install  the  meter  and  regulator  is 
approximately  $2,250  and  that  the 
actual  cost  of  the  facilities  is  100% 
reimbursable  by  Montana-Dakota. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

7.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP95-68t-000] 

Take  notice  that  on  August  10, 1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP95-681-O00  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity  for 
authorization  to  construct,  install,  own, 
operate  and  maintain  an  additional  700 


horsepower  of  compression  facilities  at 
its  existing  Gas  City  Compressor  Station 
on  the  Lebanon  Lateral,  and  to  revise, 
restate  and  reduce  its  currently  effective 
Part  284  rates  for  Rate  Schedules  LLFT 
and  LLIT  services,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  proposes  to  upgrade  by 
700  horsepower  its  existing 
reciprocating  compressor  unit  at  Gas 
City,  Grant  County,  Indiana  fit)m  the 
current  2.700  horsepower  up  to  a  total 
of  3.400  horsepower  to  increase  natural 
gas  transportation  capacity  on  the 
Lebanon  Lateral  by  approximately 
29,944  dt  equivalent  on  natural  gas  per 
day.  To  accomplish  this  increase,  Texas 
Eastern  states  that  it  would  construct 
and  install  two  additional  power 
cylinders  and  modify  the  turbocharger 
at  the  existing  2,700  horsepower  Gas 
City  unit.  After  installation  of  the 
facilities  proposed  herein,  Texas  Eastern 
states  that  the  maximum  operational 
capacity  of  the  Lebanon  Lateral  would 
be  359,220  dt  equivalent  per  day.  Texas 
Eastern  states  that  the  estimated  total 
capital  cost  of  the  proposed  facilities  is 
approximately  $224,000,  to  be  financed 
initially  with  funds  on  hand.  Texas 
Eastern  also  states  that  the  proposed 
facilities  would  be  located  entirely 
within  the  existing  Gas  City  compressor 
station  building. 

Texas  Eastern  also  requests 
authorization  herein  to  file  a  limited 
rate  proceeding  under  Section  4  of  the 
Natural  Gas  Act  after  receipt  of  the 
certificate  authorization  requested 
herein  and  prior  to  the  in-service  date 
of  the  proposed  facilities  to  revise  and 
restate  the  rates  applicable  to  Texas 
Eastern's  Part  284,  open-access  Rate 
Schedules  LLFT  and  LLIT. 

Texas  Eastern  submits  that  the  revised 
and  restated  rates  for  Rate  Schedules 
LLFT  and  LLIT  result  in  a  15  percent 
reduction  of  the  maximum  rates.  It  is 
indicated  that  Texas  Eastern's  pro  forma 
tariff  sheet  for  Rate  Schedules  LLFT  and 
LLIT  illustrates  the  revised  and  restated 
rates  resulting  in  a  Reservation  Charge 
of  $4,552  per  dt  equivalent  on  natural 
gas  per  day.  It  is  stated  that  on  a  100 
percent  load  factor  basis,  the  revised 
and  restated  rate  is  equivalent  to 
$0.1504  per  dt  equivalent  of  natural  gas. 
Texas  Eastern  also  states  that  the  revised 
and  restated  rates  are  based  on  the  cost 
of  service  and  allocation  methodology 
filed  and  approved  in  Texas  Eastern's 
compliance  filing  in  Docket  Nos.  CP92- 
459,  et  al.,  as  adjusted  to  include  the 
cost  of  service  associated  with  the 
additional  facilities  proposed  in  this 
application.  It  is  stated  that  the  cost  of 
service  underlying  Texas  Eastern's 


current  Rate  Schedules  LLFT  and  LLIT 
rates  and  revised  cost  of  service 
reflected  in  Exhibit  P  of  the  filing  are 
based  on  Texas  Eastern's  cost  of  service 
factors  approved  in  Docket  Nos.  RP90- 
119,  e(ay. 

Texas  Eastern  states  that  the 
additional  facilities  would  enable  it  to 
make  additional  firm  and  interruptible 
transportation  on  the  Lebanon  Lateral. 
Texas  Eastern  also  states  that  this 
service  would  benefit  natural  gas 
transportation  customers  who  desire  to 
access  additional  Gulf  Coast  gas 
supplies  by  transporting  such  gas 
quantities  through  Trunkline  Gas 
Company  and  other  interstate  pipelines 
to  interconnections  with  Panhandle 
Eastern  Pipe  Line  Company  for  further 
downstream  transportation  on  Texas 
Eastern  and  other  interstate  pipelines  to 
Mid-Atlantic  and  Northeast  markets.  In 
addition,  it  is  indicated  that,  after  Texas 
Eastern's  revised  and  restated  rates  are 
placed  into  effect,  all  Rate  Schedule 
LLFT  and  LLIT  customers  would  enjoy 
maximum  rates  for  such  services  that 
would  be  15  percent  lower  than  current 
maximum  rates. 

It  is  also  indicated  that  Texas  Eastern 
had  previously  received  authorization  to 
construct  and  operate  the  700 
horsepower  of  compression  but,  because 
of  postponements  of  the  Liberty 
Pipeline  Project,  Texas  Eastern  allowed 
the  authorization  to  lapse. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to     ^ 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
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Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandbiunent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natxual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natxiral  G^  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Dot  95-20487  Filed  8-17-95;  8:45  ami 

BILUNO  COM  ITIT-OI-P 

[Docket  No.  CP95-676-000] 

Richfield  Gas  Storage  System;  Notice 
of  Request  Under  Blan!(et 
Authorization 

August  14, 1995. 

Take  notice  that  on  August  8, 1995, 
Richfield  Gas  Storage  System 
(Richfield),  2  Warren  Place,  6120  S. 
Yale.  Suite  1200,  Tulsa,  Oklahoma 
74136,  filed  in  Docket  No.  CP95-676- 
000  a  request  piu^uant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205,  and 
157.212)  for  approval  to  operate  an 
existing  tap  and  side  valve  as  a  new 
delivery  point  located  in  Stevens 
Coimty,  Kansas  for  delivery  of  natiuel 
gas  to  Associated  Gas  Services,  Inc. 


(AGS)  *  to  interconnect  to  facilities  to  be 
constructed  by  Utilicorp  United 
(Utilicorp),  a  local  distribution 
company,  for  ultimate  consumption  by 
Utilicorp's  end-user  customers,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP93-679-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Richfield  indicates  that  the  quantity 
of  natural  gas  it  will  deliver  through  the 
proposed  delivery  point  is  1,000  Mcf  on 
a  peak  day,  and  150,000  Mcf  annually, 
respectively.  Richfield  further  indicates 
that  the  new  delivery  point  will  also 
serve  as  an  interconnect  between  the 
Richfield  system  and  a  lateral,  no 
greater  than  four  inches,  to  be 
constructed  by  Utilicorp,  through  which 
AGS  will  delivery  gas  to  Utilicorp  for 
ultimate  consumption  by  Utilicorp's 
end-user  customers.  Richfield  states  that 
it  is  not  proposing  to  construct  any 
facilities. 

Richfield  states  that  its  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points.  It  is  indicated  that  Richfield  will 
provide  service  to  AGS  piu^uant  to  the 
terms  and  conditions  of  its  FERC  Gas 
Tariff,  Rate  Schedule  FSS-1  and  Rate 
Schedule  ISS-1.  Richfield  further  states 
that  the  operation  of  the  subject  delivery 
point  will  not  result  in  an  increase  in 
the  total  daily  or  annual  quantities 
Richfield  is  presently  authorized  to 
store  for  AGS.  Richfield  indicates  that  it 
has  capacity  to  operate  the  proposed 
delivery  point  without  adversely 
impacting  its  other  storage  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-20488  Filed  8-17-95;  8:45  am] 
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'  AGS  is  tlie  successor-in-interest  to  Grant  Valley 
Gas  Company. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-472S-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  03, 1995  Through  July  07, 
1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-l65236-^vIT  Rating 
EC2,  North  Fork  E)ecision  Area  Fire 
Recovery  Project,  Timber  Salvage, 
Implementation,  Kootenai  National 
Forest,  Rexford  Ranger  District,  Lincoln 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  impacts  of  the  proposed  action 
on  the  watershed  of  the  North  Fork  of 
Big  Creek  where  the  majority  of 
activities  are  proposed.  Peak  stream 
flow  thresholds  are  already  being 
exceeded  here  and  EPA  suggested 
additional  information  be  supplied  to 
fully  assess  and  mitigate  all  potential 
environmental  impacts. 

ERP  No.  D-AFS-K65170-AZ  Rating 
E02,  Pocket/Baker  Ecosystem  and  Land 
Management  Plan,  Implementation, 
Mogollen  Rim,  Coconino  National 
Forest,  Coconino  County,  AZ. 

Summary:  EPA  expressed 
environmental  objections  to  the 
components  of  the  preferred  alternative 
which  exceed  management  activity 
thresholds  in  the  draft  Mexican  Spotted 
Owl  (MOS)  Recovery  Plan  and  dispersal 
habitat  guidelines.  The  draft  EIS  does 
not  adequately  evaluate  potential 
impacts  to  water  quality  and  air  quality. 

ERP  No.  D-AFS-L65244-ID  RaUng 
EC2,  Fall  Creek  Post-Fire  Project, 
Harvesting  Fire-Killed  and  Damage 
Trees,  Implementation,  McCall  Ranger 
District,  Payette  National  Forest,  Valley 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
potential  effects  on  water  quality  from 
timber  salvage  and  road  construction. 
Additional  information  is  needed  on 
watershed  effects,  water  supply,  water 
quality/fish  habitat  effectiveness 
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monitoring  and  documentation  for 
environmental  effect  predictions. 

ERP  No.  D-GSA-K80036-CA  RaUng 
BC2,  Fresno — United  States  Courthouse, 
Site  Selection  and  Construction,  City  of 
Fresno,  Fresno  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  Clean  Air  Act  conformity 
issues,  hazardous  waste  issues  and 
energy  efficiency /water  conservation 
issues.  EPA  recommended  that  these 
issues  be  clarified  in  the  final 
document. 

ERP  Na  D-IBR-K34010-AZ  Rating 
E02,  Tucson  Aqueduct  System 
Reliability  Investigation  (TASRI), 
Central  Arizona  Project,  Surface  Storage 
Reservoir  Construction,  COE  Section 
404  Permit,  Gila  River,  City  of  Tucson, 
Pima  County,  AZ. 

Summary:  EPA  expressed 
environmental  objections  over  potential  ' 
impact  to  the  proposed  action  in  light  of 
recent  Tucson  reevaluation  of  use  of 
CAP  water.  EPA  also  requested 
additional  information  concerning  the 
habitat  for  the  Pima  pineapple  cactus 
and  would  incur  other  biological  and 
water  quality  impacts. 

ERP  No.  I>-NPS-K61137-AZ  Rating 
E02.  Organ  Pipe  Cactus  National 
Moniunent  General  Management  Plan 
and  Development  Concept  Plan 
Implementation,  Portion  of  the  Sonoran 
Desert,  Pima  County,  AZ. 

Summary:  EPA  expressed 
environmental  objections  based  on  the 
lack  of  an  analysis  of  a  full  range  of 
alternatives  and  that  there  is  inadequate 
discussion  of  impacts  to  the  resources 
and  respective  mitigation  measures. 

ERP  No.  D-NPS-L61201-WA  Rating 
EC2,  Mountain  Goat  Management 
Within  Olympic  National  Park, 
Implementation,  Clallan,  Grays  Harbor, 
Jefferson  and  Mason  Counties,  WA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  lack  of 
coordination  of  goat  management  efforts 
in  and  outside  the  park.  The  final  EIS 
should  define  overall  ecosystem 
management  objections  including 
minimizing  impacts  associated  with 
control  programs,  further  addressing 
mitigation  of  impacts  from  helicopter 
overflights  and  alternatives  to  Using 
helicopters,  and  better  defining  the 
evaluation  criteria. 

Final  EISs 

ERP  No.  F-AFS-K65168-CA,  FaUs 
Road  Realignment  and  Reconstruction, 
Permit  Approval,  San  Bernardino 
National  Forest.  San  Bernardino  County, 
CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 


comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-L40189-WA,  WA- 
525/Paine  Field  Boulevard  Project. 
Improvements,  between  WA-99  to  WA- 
526,  Funding  and  COE  Section  404 
Permit,  City  of  Mukitteo,  Snohomish 
County,  WA. 

Summary:  EPA  had  no  objection  to 
the  project  as  proposed. 

ERP  No.  F-HUD-J81007-UT, 
Guadalupe  Neighborhood  Project, 
E>emolition,  Rehabilitation, 
Construction  and  Development, 
Funding,  Salt  Lake  City,  Salt  Lake  City 
County,  UT. 

Summary:  EPA  had  no  objection  to 
the  action  as  proposed. 

ERP  No.  FS-FHW-K40105-CA, 
Devil's  Slide  Bypass  Improvements, 
CA-1  To  Half  Moon  Bay  Airport  to 
Linda  Mar  Boulevard,  Funding  and  COE 
Section  404  Permit,  Pacifica  and  San 
Mateo  Counties,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Regulations 

ERP  No.  R-BIA-A99203-00,  Notice  of 
Proposed  Revised  Procedures 
Implementing  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  Bureau  of  Indian  Affairs. 

Summary:  EPA  commented  that  BIA 
should  seek  the  cooperation  of  the  EPA 
in  NEPA  review  of  commercial  waste 
disposal  facilities  on  Indian  lands,  and 
recommended  that  BIA  should  define  its 
categorical  exclusions  more  narrowly. 

Dated:  August  15, 1995. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  95-20572  Filed  8-17-95;  8:45  am) 

BILUNGCOOE  6S60-W-U 


IER-FRL-4725-7] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  August  07, 
1995  Through  August  19, 1995  Pursuant 
to  40  CFR  1506.9. 

EIS  NO.  950361,  Final,  NCS,  MO,  L\, 
East  Fork  of  the  Grand  River 
Watershed  Plan,  Implementation, 
Watershed  Protection  and  Flood 
Prevention,  Funding,  Ringgold  and 
Union  Counties,  lA  and  Harrison  and 
Worth  Counties,  MO,  Due:  September 
18, 1995,  Contact:  Russell  C.  Mills 
(314) 876-0901. 


EIS  No.  950362,  Final  EIS,  NPS,  OR, 
Fort  Clatsop  National  Memorial 
General  Management  and 
Development  Concept  Plans, 
Implementation,  Astroia,  Clatsop 
County,  OR,  Due:  September  18, 1995. 
Contact:  Cynithia  Orlando  (503)  861- 
2471. 

EIS  No.  950363,  Draft  EIS,  AFS,  AK. 
Northwest  Baranof  Timber  Sale  (s). 
Implementation,  NPDES,  Coast  Guard 
Bridge,  COE  Section  10  and  404 
Permits,  Tongass  National  Forest, 
Sitka  Ranger  District.  Baranof  Island, 
AK,  Due:  October  02, 1995,  Contact: 
James  M.  Thomas  (907)  747-6671. 

EIS  No.  950364,  Draft  EIS,  BLM.  AZ, 
Cyprus  Bagdad  Copper  Mine,  Mill 
Tailings  and  Waste  Rock  Storage 
Expansion.  Plan  of  Operation.  NPDES 
and  COE  Section  404  Permits. 
Yavapai  County,  AZ,  Due:  October  17. 
1995,  Contact:  Mary  Johnson  (602) 
780-8090. 

EIS  No.  950365,  Final  EIS,  DOE.  ME. 
Bangor  Hydro-Electric  Second  345-kV 
Transmission  Tie  Line 
Interconnection  to  New  Bnmswick, 
Construction  and  Operation. 
Presidential  Permit.  COE  Section  10 
and  404  Pwmits,  ME,  Due:  September 
18, 1995,  Contact:  Anthony  Como 
(202) 586-5935. 

EIS  No.  950366,  Draft  EIS,  BLM.  MT, 
Zortman  and  Landusky  Mines 
Reclamation  Plan  Modifications  and 
Mine  Life  Extensions.  Approval  of 
Mine  Operation,  Mine  Reclamation 
and  COE  Section  404  Permits,  Little 
Rocky  Mountains,  Phillip  County. 
MT,  Due:  October  17. 1995.  Contact: 
David  L.  Mari  (406)  538-7461. 

EIS  No.  950367,  Draft  EIS.  AFS,  NV, 
Dash  Open  Pit  and  Underground 
Mining  Project,  Implementation, 
Expanding  existing  Gold  Mining 
Operations  at  the  Jerritt  Canyon 
Project,  Plan  of  Operation  Approval 
and  COE  Section  404  Permit. 
Humboldt  Toiyabe  National  Forest, 
Independence  Mountain  Range,  Elko 
County,  NV.  Due:  October  02. 1995. 
Contact:  Mary  Beth  Marks  (702)  738- 
5171. 

EIS  No.  950368.  Draft  EIS.  UAF.  CA. 
March  Air  Force  Base,  Disposal  of 
Portions.  NPDES  and  COE  SecUon 
404  Permits,  Riverside  County,  CA, 
Due:  November  02.  1995,  Contact: 
Jonathan  D.  Farthing  (210)  536-3668. 

EIS  No.  950369,  Final  Supplement, 
UAF,  NH,  ME,  Pease  Air  Force  Base 
(AFB)  Disposal  and  Reuse, 
Implementation,  Portsmouth. 
Newington,  Greenland.  Rye.  Dover. 
Durham.  Madburg,  Rochester,  NH  and 
Kittery,  Eliot  and  Berwicks,  ME,  Due: 
September  18, 1995,  Contact: 
Jonathan  D.  Farthing  (210)  536-3787. 
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mS  No.  950370,  Draft  EIS.  FHW,  MO, 
Mo-141  Relocation  Highway  Project, 
Improvements,  South  of  MC)-HH  to 
1.1  miles  south  of  MO-lOO  Qob  No. 
J6U0804)  and  1.1  miles  south  of  MO- 
100  to  0.8  miles  North  of  1-44  (Job  No. 
J6U0804B),  Funding  and  COE  Section 
404  Permit.  St.  Louis  County,  MO, 
Due:  October  10, 1995,  Contact: 
Donald  Neumann  (314)  636-7104. 

mS  No.  950371,  Draft  EIS,  BLM,  MT. 
WY,  Express  Crude  Oil  Pipeline 
Project,  Construction,  Operation  and 
Maintenance,  Issuance  of  Right-of- 
Way  Grant,  Hill,  Chouteau,  Fergus, 
Judith,  Basin,  Wheatland,  Golden 
Valley,  Stillwater  and  Carbon 
Counties,  MT  and  Bighorn, 
Washakies,  Hot  Springs,  Freemont 
and  Watrona  Counties,  WY,  Due: 
October  17, 1995,  Contact:  Don 
Ogaard  (307)  347-9871. 

mS  No.  950372.  Draft  EIS.  USN.  WA. 
Ohio  Class  and  Los  Angeles  Class 
Naval  Reactor  Plants,  Disposal  of 
Decommissioned  and  Deftieled 
Cruiser,  Site  Selection,  Hanford  Site, 
Benton,  Franklin  and  Grant  Counties, 
WA,  Due:  October  10. 1995,  Contact: 
John  Gordon  (360)  476-7111. 

EIS  No.  950373.  Final  EIS.  USN.  CA. 
Long  Beach  Naval  Hospital  Base 
Disposal  and  Reuse,  Implementation 
and  NPDES  Permit,  Qty  of  Long 
Beach,  CA,  Due:  September  18, 1995, 
Contact:  Jo  Ellen  Anderson  (619)  623- 
3912. 

EIS  No.  950374,  Draft  EIS,  FRC.  MT. 
Kerr  Hydroelectric  Project  (FERC  NO. 
5-021).  Issuing  License  Modification 
to  Existing  License,  Flathead  River, 
Flathead  and  Lake  Coimties,  MT,  Ehie: 
October  02, 1995,  Contact:  Robert 
Grieve  (202)  219-2655. 

Amended  Notices 

mS  No.  950340.  Draft  EIS.  AFS.  WA, 
First  Creek  Basin  Restoration  Project, 
Implementation,  Wenatchee  National 
Forest,  Chelan  Ranger  District,  Chelan 
County,  WA.  Due:  September  18. 
1995.  Contact:  Al  Murphy  (509)  682- 
2576. 

Published  FR  08-04-95— EIS  was 
erroneously  filed.  The  official  filed  EIS 
#950322  was  in  the  FEDERAL  REGISTER 
on  07-28-95. 

EIS  No.  950359,  Draft  EIS,  AFS,  MT, 
Rock  Creek  Underground  Copper/ 
Silver  Mine  Project.  Construction  and 
Operation,  COE  Section  404  Permit, 
Kootenai  National  Forest.  Sander 
County.  MT.  Due:  October  02, 1995. 
Contact:  Paul  Kaiser  (406)  293-6211. 

Published  FR  08-11-95— Officially 
Withdrawn  by  Preparing  Agency. 


Dated:  August  15, 1995. 

Williun  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  95-20571  Filed  8-17-95;  8:45  am] 

BHjjNocooe  weo  ao  m 


[FRL-6281-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

September  11-13, 1995. 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  Waste  Incineration 
Subcommittee  of  the  Science  Advisory 
Board's  Environmental  Engineering 
Committee  (EEC),  will  meet  September 
11-13. 1995  at  the  Environmental 
Research  Center  Auditorium.  86  T.W. 
Alexander  Drive  (at  the  comer  of 
Highway  54),  Research  Triangle  Park, 
N.C.  The  meeting  will  begin  each  day  at 
8:30  a.m.  and  end  no  later  than  4:00 
p.m.  on  September  13.  The  meeting  may 
run  into  the  evening  hours  and  will 
include  a  tour  of  the  research  facility. 

The  Subcommittee  will  consider 
hazardous  and  municipal  waste 
incineration  research  program  of  the 
Environmental  Protection  Agency.  This 
program  includes  the  following 
elements:  (1)  Understanding  the 
formation,  destruction,  and  control  of 
dioxins;  (2)  evaluation  of  metal 
behaviors  and  the  use  of  sorbents  for 
metal  aerosol  size  distribution  control; 
(3)  identification  of  products  of 
incomplete  combustion  (PIC)  formation, 
measiuement.  and  control;  and  (4) 
studying  solid  fuel  combustion. 
Documents  describing  the  research 
program  can  be  obtained  by  calling  Dr. 
Robert  Hall  at  (919)  541-2477. 

The  tentative  charge  for  the 
Subcommittee's  review  follows: 

(1)  Review  the  importance  of  the 
issues  identified  for  work  in  the  futxire, 
namely  formation,  control,  and 
monitoring  of  PICS,  including  dioxins; 
metal  transformation  and  control;  and 
waste  combustion  and  emission 
characterization. 

(2)  Review  the  integration  of  the 
program  in  terms  of  past  work  and  plans 
for  futiu^  work  which  will  address  the 
issues  stated  above  and  obtain  the 
needed  research  information. 

(3)  Evaluate  the  efficacy  of  in-house 
research  on  short-term  and  long-term 
issues  and  needs. 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  should  contact  Mrs.  Dorothy 
Clark,  Staff  Secretary,  Science  Advisory 
Board  (1400F).  U.S.  EPA,  Washington, 


DC  20460,  telephone  (202)  260-6552  or 
fax  (202)  260-7118.  Written  comments 
of  any  length  (at  least  35  copies)  may  be 
provided  up  until  the  meeting.  Members 
of  the  public  who  wish  to  participate  in 
the  facility  tour  or  make  a  brief  oral 
presentation  should  contact  the 
Designated  Federal  Official,  Mrs. 
Kathleen  Conway  by  phone  (202)  260- 
2558.  or  internet 
CONWAY.KATHLEEN©epamail.epa.gov 

no  later  than  noon  (eastern  time) 
Wednesday  September  6  in  order  to 
have  time  reserved  on  the  agenda. 

Dated:  August  4, 1995. 
A.  Robert  Flack, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  95-20538  Filed  8-17-95;  8:45  am] 
BiLUNa  CODE  66M-S0-P 


[FRL-6281-1] 

Notice  Of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Notice;  Request  for  public 
comment. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  associated  with  the  Denver 
Radiiim  Superfund  Site  Operable  Units 
IV  &  IX.  the  Robinson  Brick  Company 
property  (the  "ORBCO  Site")  located  in 
DENVER.  Colorado,  was  executed  by  the 
Agency  on  July  26. 1995  and  is  subject 
to  final  approval  by  the  United  States 
Department  of  Justice.  The  Prospective 
Purchaser  Agreement  would  resolve 
certain  potential  EPA  claims  under 
Sections  107  and  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  Home  Depot 
U.S.A..  Inc..  the  prospective  purchaser 
("the  purchaser").  The  settlement  would 
require  the  piut:haser  to  conduct  a 
portion  of  the  remedial  action  for 
Operable  Unit  IX.  to  implement  all 
futiue  operation  and  maintenance  for 
Operable  Unit  IX.  to  implement  and 
maintain  institutional  controls,  and  to 
provide  EPA  and  the  State  access  to  the 
ROBCO  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
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to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  VIE,  999 
18th  Street,  Suite  500,  Denver,  CO 
80202. 

DATES:  Comments  must  be  submitted  on 
or  before  September  18, 1995. 

AVAILABILITY:  The  proposed  agreement  is 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  CO  80202.  A  copy  of  the 
proposed  agreement  may  be  obtained 
from  Rebecca  Thomas  (8HWM-SR), 
Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency. 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  CO  80202,  (303)  293-1529. 
Comments  should  reference  the  "Denver 
Radium  Superfund  Site  Operable  Units 
IV  &  IX  Prospective  Purchaser 
Agreement"  and  should  be  forwarded  to 
Rebecca  Thomas  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Sisk  (SRC),  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  CO 
80202,  (303)  294-7582. 

Dated:  August  1,1995. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency  Region  VIII. 
[FR  Doc.  95-20540  Filed  8-17-95;  8:45  am) 
BILLING  CODE  66M-60-M 


FEDERAL  COMIMUNICATIONS 
COMMISSION 

[Report  No.  2091] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaldng  Proceedings 

August  15, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Su^et, 
NW.,  Washington,  DC  or  may  be 
purchased  irom  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
September  5, 1995.  See  Section  1.4(b) 
(1)  of  the  Commission's  rules  (47  CFR 
1.4(b)  (1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Implementation  of  Section  9  of 
the  Communications  Act — 
Assessment  and  Collection  of 
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Regulatory  Fees  for  the  1994  Fiscal 
Year.  (MD  Docket  No.  94-19) 

Number  of  Petition  Filed:  1. 
Subject:  Assessment  and  Collection  of 
Regulatory  Fees  for  the  1995  Fiscal 
Year— Price  Cap  Treatment  of 
Regulatory  Fees  Imposed  by  Section 
9  of  the  Act.  (MD  Docket  No.  95- 
3). 

Number  of  Petition  Filed:  1. 

Federal  Communications  Commission. 

UVera  F.  MardiaU, 

Acting  Secretary. 

[FR  Doc.  95-20469  Filed  8-17-95;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1062-OR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1062-DR),  dated 
August  10. 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  dated  August  10, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
August  10, 1995: 

The  counties  of  Bay,  Santa  Rosa,  and 
Walton  for  Individual  Assistance  (already 
designated  for  Hazard  Mitigation  Assistance, 
and  Debris  Removal  (Category  A)  under 
Public  Assistance). 

The  notice  of  a  major  disaster  is  also 
amended  to  include  Category  E  under 
Public  Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
August  10,  1995: 

The  counties  of  Brevard,  Escambia,  and 
Okaloosa  for  Category  E  under  Public 
Assistance  (already  designated  for  Individual 
Assistance,  Hazard  Mitigation  Assistance, 
and  Debris  Removal  (Category  A)  under 
Public  Assistance). 


The  counties  of  Bay,  Santa  Rosa,  and 
Walton  for  Category  E  under  Public 
Assistance  (already  designated  for  Hazard 
Mitigation  Assistance,  and  Debris  Removal 
(Category  A)  under  Public  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  95-20528  Filed  8-17-95;  8:45  am] 
aauNO  cooE  sria^a-m 


[FEMA-3116-EM] 

Rorida;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  disaster  for  the  State  of 
Florida,  (FEMA-3116-^M),  dated 
August  3, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATKM:  The  notice 
of  an  emergency  for  the  State  of  Florida 
dated  August  3, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  an  emergency  by 
the  President  in  his  declaration  of 
August  3, 1995: 

Hemando,  Hillsborough.  Indian  River, 
Manatee,  Pasco,  and  Pinellas  for 
emergency  assistance  as  defmed  in  the 
declaration  letter  of  August  3, 1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krinun, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  95-20529  Filed  8-17-95;  8:45  am] 

BILUNG  CODE  e71S-02-M 


[FEMA-1062-DR] 

Florida;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1062-DR).  dated  August  10, 1995,  and 
related  determinations. 
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EFFECTIVE  DATE:  August  10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  10, 1995.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  Hurricane  Erin  on  August  2-3, 1995  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  areas.  Fuilher,  you  are 
authorized  to  provide  reimbursement  for 
debris  removal  under  the  Public  Assistance 
program.  Other  assistance  under  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  fbr 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  J.  Pobiy  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Brevard,  Escambia  and  Okaloosa  Counties  for 

Individual  Assistance. 
Bay,  Brevard,  Escambia,  Okaloosa,  Santa 

Rosa  and  Walton  Counties  for 

reimbursement  for  debris  removal  imder 

the  Public  Assistance  program. 
Bay,  Brevard,  Escambia,  Okaloosa,  Santa 

Rosa  and  Walton  Counties  for  Hazard 

Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 


Dated:  August  14, 1995. 
James  L.  Witt, 
Director. 
(FR  Doc.  95-20527  Filed  8-17-95;  8:45  ami 

BILUNQ  CODE  671 8-02-M 


FEDERAL  MARITIME  COMMISSION 

Oceati  Freight  Fonwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  Part  510. 


li- 

cense 

Name/address 

Date  reissued 

No. 

3893 

Global  SNpping 
and  Trade  Serv- 
ices, Inc.,  2050 
S.  Oneida  Street. 
Suite  116.  Den- 
ver, CO  80224. 

Aug.  3. 1995. 

Bryant  L:  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  95-20522  Filed  8-17-95;  8:45  am] 

BHJJNaCOOE  t790-evM 


FEDERAL  RESERVE  SYSTEM 

Edward  Norman  Barol;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banlts  or 
Bank  Hokling  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  1, 
1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 


Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Edward  Norman  Barol,  Narberth. 
Pennsylvania;  as  Trustee  of  Cherry  Hill 
Travel  Agency,  Inc..  d/b/a  Travel  One 
and  as  Trustee  of  the  Irrevocable  Trust 
of  Sherri  Shaffer.  Amy  Harrow.  Karen 
Tarte.  and  Lynn  Roseman;  to  acquire  an 
additional  24.3  percent,  for  a  total  of 
31.5  percent,  of  the  voting  shares  of 
First  Bank  of  Philadelphia, 
Philadelphia.  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14, 1995. 

WimamW.Wiks, 

Secretary  of  the  Board. 

[FR  Doc.  95-20515  Filed  8-17-95;  8:45  am] 

HUMO  COM  e210-01-F 


Community  Hrst  Bankshares,  Inc.; 
Notice  of  Application  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  B^r^ 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Community  First  Bankshares,  Inc., 
Denver,  Colorado;  to  engage  de  novo  in 
Community  First  Bankshares,  Inc., 
Denver,  Colorado,  in  making,  acquiring, 
and  servicing  loans  or  other  extensions 
of  credit  for  the  company's  account  or 
the  account  of  others,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fe«leral  Reserve 
System.  August  14, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-20516  Filed  8-17-95;  8:45  am] 

BILUNQ  CODE  6210-01-F 


Premier  Bancorp,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  alvritten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  Uiis  application 
must  be  received  not  later  than 
September  11, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303; 

1.  Premier  Bancorp,  Inc.,  Baton 
Rouge,  Louisiana;  to  merge  with  HNB 
Corporation,  Homer.  Louisiana,  and 


thereby  indirectly  acquire  Homer 
National  Bank.  Homer.  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14, 1995. 
WUUam  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc.  95-20517  Filed  8-17-95;  8:45  am] 
BILUNC  CODE  6210-01-f 


Stichting  Priorltelt  ABN  AMRO 
Holding,  et  al.;  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Barik  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  1, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 


1.  StichUng  Prioriteit  ABN  AMRO 
Holding,  Amsterdam  Zuid-Ooost,  The 
Netherlands;  Stichting 
Administratiekantoor  ABN  AMRO 
Holding,  Amsterdam  Zuid-Ooost,  The 
Netherlands;  ABN  AMRO  Holding  N.V., 
Amsterdam  Zuid-Ooost,  The 
Netherlands;  ABN  AMRO  Bank  N.V.. 
Amsterdam  Zuid-Ooost,  The 
Netherlands;  and  MeesPierson  N.V.. 
Amsterdam  and  Rotterdam,  The 
Netherlands,  to  acquire  LING  Financial 
Services,  Inc.,  Chicago,  Illinois,  and 
thereby  engage  in  arranging  for  the 
purchase  of,  and  servicing  the  collection 
of  healthcare  receivables  and  engage  in 
certain  fiduciary  activities  with  respect 
to  the  receivables,  pursuant  to  § 
225.25(b)(1)  and  225.25(b)(3)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Houston  Bancshares,  Inc., 
Houston,  Texas;  to  acquire  through  its 
subsidiary.  First  Houston  Financial 
Services.  Inc.,  Houston,  Texas  d/b/a 
Altair  Corp.,  Austin,  Texas,  and  thereby 
acquire  40  percent  of  Vision  Software, 
Inc.,  Austin,  Texas,  and  thereby  engage 
in  the  development,  sale,  and  servicing 
of  medical  payment  services  and 
software;  provide  data  processing 
services  for  all  aspects  surrounding  the 
payment  of  medical  claims,  pursuant  to 
Banc  One  Corporation,  80  Federal 
Reserve  Bulletin  139  (1994). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-20518  Filed  8-17-95;  8:45  am) 
BILUNQ  CODE  C21(M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Notice  of  Meeting 

Establishment  of  the  National 
Nutrition  Advisory  Committee. 
SUMMARY:  The  Administration  on  Aging 
(AoA)  is  announcing  the  establishment 
of  the  National  Nutrition  Advisory 
Council  and  date  and  location  of  the 
first  meeting. 

DATES:  The  National  Nutrition  Advisory 
Council  is  established  effective  July  19, 
1995.  The  first  meeting  will  be  held  on 
September  12-13.  1995,  at  the 
Doubletree  Hotel,  beginning  at  8:30  a.m. 
The  location  is  300  Army  Navy  Drive, 
Arlington,  Virginia.  The  meeting  is  open 
to  the  public. 


43152 


Federal  Register  /  Vol.  60.  No.  160  '/  Friday.  August  18,  1995  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT: 
Jean  L.  Lloyd,  Nutrition  Officer, 
Administration  on  Aging,  Office  of  State 
and  Community  Programs.  330 
Independence  Avenue  S.W.. 
Washington.  D.C.  20201.  202-619-0011. 

SUPPLEMENTARY  INFORMATION: 

National  Nutrition  Advisory  Council 

As  a  result  of  the  Older  Americans 
Act  Amendments  of  1992,  Public  Law 
102-375,  section  206(g)(2)(A)(i)  of  the^ 
Older  Americans  Act,  42  U.S.C. 
301 7(g)(2](A)(i).  mandates  the 
establishment  of  an  advisory  cotmdl  to 
develop  recommendations  for 
guidelines  on  efficiency  and  quality  in 
furnishing  nutrition  services  under  Title 
m.  Part  C  of  the  Act  and  to  assist  and 
advise  the  Assistant  Secretary  for  Aging. 

The  charter  signed  by  Secretary 
Donna  E.  Shalala  states  the  functions  of 
the  National  Nutrition  Advisory  Council 
as  follows: 

1.  To  develop  recommendations  for 
guidelines  on  the  efficiency  and  qiiality 
in  furnishing  nutrition  services 
provided  under  Title  m,  Part  C  of  the 
Older  Americans  Act; 

2.  To  review  and  revise  these 
recommendations  as  needed; 

3.  To  assist  and  advise  the  Assistant 
Secretary  for  Aging  in  the  areas  of 
nutrition  and  aging,  health, 
malnutrition,  nutrition  and  home  and 
community-based  care,  himger,  food 
security/inseciuity,  food,  commimity 
nutrition  services,  and  service  delivery, 
prevention  and  intervention  strategies, 
special  needs  of  minority  elderly, 
nutrition  policy  and  other  matters 
which  affect  older  individuals; 

4.  To  assist  and  advise  the  Assistant 
Secretary  for  Aging  regarding  the  Older 
Americans  Act  as  it  relates  to  nutrition; 

5.  To  provide  a  public  forum  for 
discussion  of  concerns  regarding 
nutrition  and  the  elderly; 

6.  To  provide  a  structure  for 
communication  and  cooperation 
between  the  Assistant  Secretary  for 
Aging  and  organizations  with  an  interest 
in  nutrition  and  aging. 

The  members  of  the  National 
Nutrition  Advisory  Coimdl  were 


selected  from  nominations  submitted  by 
interested  organizations  and  the  public 
They  are  as  follows: 


Term 

Uame 

City/stete 

of  of- 
fice 

Ronni  Chemoff  .. 

Little  Rock,  AK  .. 

7/99 

Mary  Arm  Keeffe 

Alexandria.  VA  .. 

7/97 

Patricia  Watson  . 

Ottawa,  KS  

7/97 

Mary  Podrabsicy 

Seattle,  WA 

7/99 

Javier  Garza 

Austin,  TX 

7/97 

Rite  Barreras 

Denver,  Co  

7/97 

Arthur  Collins 

Kansas  City,  KS 

7/99 

Carolyn  Rackard 

Atmore,  AL 

7/99 

Atan  Balsam  

Boston.  MA  ...... 

7/99 

Kattiryn  Bishirjian 

Pittsburgh.  PA ... 

7/99 

Camille  Brewer  .. 

Washington. 
D.C. 

7/97 

Elsa  Ramirez 

Salinas,  CA 

7/99 

Brissoa 

Audry  C.  Burkartt 

New  Brunswick. 

NJ. 
Cleveland,  OH  .. 

7/99 

Janice  Davis 

7/97 

Robert  Heaney, 

Omaha.  NB  . 

7/97 

M.O.. 
Emma  Luten 

Batltimore,  MD  .. 

7/99 

Sudha  Reddy 

Allanta.  GA 

7/99 

Carol  Scroggins  . 

Oklahoma,  OK  .. 

7/97 

Vera  Thompson  . 

Detroit,  Ml 

7/97 

Nancy  WeNman  . 

Miarn,  FL 

7/97 

The  National  Nutrition  Advisory 
Coiuicil  will  meet  at  a  minimum  two 
times  a  year.  A  notice  of  each  meeting 
will  be  placed  in  the  Federal  Register. 
Each  meeting  will  be  open  to  the  public. 

The  first  meeting  will  be  held  on 
September  12-13, 1995  beginning  at 
8:30  a.m.,  at  the  Doubletree  Hotel.  The 
location  of  the  meeting  is  300  Army 
Navy  Drive,  Arlington,  Virginia.  The 
meeting  is  open  to  the  public. 

An  annual  repori  of  the  National 
Nutrition  Advisory  Council  shall  be 
submitted  to  the  Secretary  and  the 
Assistant  Secretary  for  Aging. 

This  notice  is  issued  imder  the 
Federal  Advisory  Committees  Act  (5 
U.S.C.  Appendix  2)  and  21  CFR  Part  14 
relating  to  advisory  committees 
FoTMiido  M.  Toms-Gil, 
Assitant  Secretary  for  Aging. 
(FR  Doc  95-20537  Filed  8-17-95;  8:45  am] 

BltUNG  CODE  41S0-04-M 


Administration  for  Children  and 
Families 

intent  to  Reaiiot  Part  C— Protection 
and  Advocacy  Funds  to  States  for 
Oeveiopmentai  Disat)ilities 
Expsnditures 

AGENCY:  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
FamiUes.  Department  of  Health  and 
Hiunan  Services. 

ACTION:  Notice  of  Intent  to  Reallot  Fiscal 
Year  1995  Funds,  pursuant  to  section 
125  and  section  142  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  as  amended 
(Act). 

SUMMARY:  The  Administration  on 
Developmental  DisabiUties  herein  gives 
notice  of  intent  to  reallot  funds  which 
were  set  aside  in  accordance  with 
section  142(c)(5)  of  the  Act.  Of  the 
$806,682  which  was  set  aside  for 
technical  assistance  and  Indian 
Consortiiuns,  $417,180  was  utilized  for 
technical  assistance  and  $136,161  was 
awarded  to  an  Indian  Consortium. 
Therefore,  the  balance  of  $253,341  was 
released  for  reallotment. 

Any  State  or  Territory  which  wishes 
to  release  funds  or  cannot  use  the 
additional  funds  under  Part  C — 
Protection  and  Advocacy  program  for 
Fiscal  Year  1995  should  notify  Bettye  J. 
Mobley,  Chief,  Family  Support  Branch, 
Office  of  Financial  Management, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  in  writing  within  thirty  (30)  days 
of  the  date  of  this  promulgation.  This 
notice  is  hereby  given  in  accordance 
with  Sections  125  and  142  of  the  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettye  J.  Mobley  on  (202)  401-6955. 

The  proposed  reallotment  for  Part  C — 
Protection  and  Advocacy  program  are 
set  forth  below:  )> 


ADMINISTRATION  ON  DEVELOPMENTAL  DiSABIUTIES,  FISCAL  YEAR  1995  REALLOTMENT 


Protection  &  ad- 
vocacy 

Realtotment 

Revised 
altotment 

Total 

$26,047,479* 

$253,341 

$26,300,820 

Alabama 

Alaska 

Arizona  

443,251 
254,508 
335,949 
258,562 
2,149,978 
271,993 

4.311 
2.475 
3.267 
2.515 
20,921 
2,645 

447,562 
256,983 
339,216 
261,077 
2.170.899 
274.638 

Artonsas  

CaHfomia 

Cokxado _ 
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ADMINISTRATION  ON  DEVELOPMENTAL  DlSABILITJES,  FISCAL  YEAR  1995  REALLOTMENT— Continued 


Connecticut  

Delaware 

Dist.  of  Columbia 

Fk>rida 

Georgia 

Hawaii 

Idaho „ 

Illinois 

Indiana 

Iowa 

Kansas  

Kerrtucky 

Ljouisiana 

Maine » . . 

Maryland 

Massachusetts  

Michigan „ 

Minnesota 

Mississippi „ '. 

Missouri 

Montana  ,.. 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexkx) 

New  Yori< 

North  Carolina 

North  Dakota 

Ohio „. 

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  

South  Dakota  _ _ 

Tennessee „ 

Texas  

Utah 

Vermont 

Virginia  

Washington  

West  Virginia  , 

Wisconsin .:. 

Wyoming  

American  Samoa ^..... 

Guam 

Puerto  Rico  

Virgin  Islands 

Northern  Mariana  Islands 

Patau 

AZ  DNA  People's  Legal  Services 


Protectkjn  &  ad- 
vocacy 


1 


258,610 
254,508 
254,500 
.051,765 
594,291 
254,508 
254,508 
911,643 
511,800 
266,337 
254,508 
405,930 
467,884 
254,508 
337,036 
444,313 
845,248 
358,455 
317,379 
463,445 
254,508 
254.508 
254,508 
254.508 
509.869 
254,508 
.387,387 
635.915 
254,508 
,003,767 
306.350 
262,627 
,054,394 
254,508 
364,760 
254,508 
496,219 
.497.963 
254.508 
254,508 
497,694 
384,506 
275,658 
453,037 
254,508 
136,161 
136,161 
825,354 
136,161 
136,161 
136,161 
136,161 


Reallotment 


2,515 
2,475 
2,475 

10,230 
5,780 
2,475 
2,475 
8,867 
4,978 
2,590 
2,475 
3.948 
4,551 
2,475 
3,278 
4,321 
8.221 
3.486 
3.087 
4,508 
2,475 
2,475 
2.475 
2.475 
4.959 
2.475 

13,494 
6.185 
2.475 
9,763 
2,980 
2,554 

10,255 
2,475 
3,548 
2,475 
4,826 

14,569 
2,475 
2,475 
4,841 
3.740 
2,681 
4,406 
2,475 
1.324 
1.324 
8.027 
1.324 
1.324 
1.324 
1.324 


Revised 
allotment 


261,125 
256,983 
256.983 

1,061,995 
600,071 
256,983 
256.983 
920,510 
516,778 
268.927 
256.983 
409,878 
472,435 
256,983 
340,314 
448,634 
853,469 
361,941 
320,466 
467,953 
256,983 
256.983 
256,983 
256,983 
514,828 
256,983 

1.400.881 
642,100 
256,983 

1,013,530 
309,330 
265,181 

1,064,649 
256.983 
368,308 
256,983 
501,045 

1,512,532 
256,983 
256,983 
502,535 
388,246 
278,339 
457,443 
256,983 
137,485 
137,485 
833.381 
137,485 
137.485 
137.485 
137,485 


*  Includes  the  award  of  $136,161  to  an  Indian  Consortium  in  accordance  with  Section  142(b). 


Dated:  August  9, 1995. 
Bob  Williams. 

Commissioner,  Administration  on 

Developmental  Disabilities. 

IFR  Doc.  95-20466  Filed  8-17-95;  8:45  am] 

BILLIMG  COOE  4184-01-P 


Centers  for  Disease  Control  and 
Prevention 

PNFO-95-02] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
.Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  study  materials  on  the  proposed 
project,  call  the  CDC  Reports  Clearance 
Officer  on  (404)  639-3453. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  conmients  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 
burden/ 

re- 
sponse 

(in 
hours) 

State/territorial 
site  coordi- 
nators   

Cooperative 
agreement 
recipients 
from  DCPC 
and  DASH  . 

56 
188 

1 
1 

0.357 
.08 

1.  Evaluation  of  the  NCCDPHP- 
Produced  Chronic  Disease  Prevention 
(CDP)  File— New— The  proposed 
research  is  a  customer-  satisfaction 
survey  related  to  NCCDPHP's  Chronic 
Disease  Prevention  (CDP)  file.  This  is  an 
information  database  constructed  and 
maintained  by  the  Technical 
Information  Services  Branch  in 
NCCDPHP.  and  made  available  to  a 
variety  of  health  education  and 
promotion  specialists  primarily  in  CD- 
ROM  format.  The  study  is  designed  to 
assess  the  current  utiUzation  of  and 
satisfaction  with  the  CDP  file  and  its 
support  services.  It  will  focus  on  three 
discrete  target  audiences,  each  of  which 
is  seen  as  a  primary  user  and/or  gateway 
to  such:  State/territorial  site 
coordinators,  and  cooperative  agreement 
recipients  from  the  two  CDC  divisions 
(the  Division  of  Cancer  Prevention  and 
Control  (DCPC)  and  the  Division  of 
Adolescent  School  Health  (DASH)).  The 
first  group  consists  of  individuals 
identified  to  serve  as  the  resident  host 
for  the  CDP  file  within  each  state  and 
territory,  which  includes  promoting 
knowledge  of  and  access  to  the  CDP  file. 
There  are  56  such  persons.  The  second 
audience  receives  free  copies  of  the  CD- 
ROM  as  part  of  their  cooperative 
agreements  with  NCCDPHP.  The  survey 
will  be  conducted  via  telephone  with 
the  project  coordinators  at  each  of  the 
cooperative  agreements  and  with  the 
state/territorial  site  coordinators.  The 
survey  assesses  issues  related  to  level  of 
knowledge  about  the  CDP  file,  level  of 
use,  relative  value  of  the  file,  relative 
value/timeliness  of  user  support,  and 
technological  capacity. 

Findings  will  be  used  to  refine  the 
product  and  the  distribution  activities  of 
CDC  in  relation  to  the  CDP  file. 


2.  Variabihty  of  Respiratory  Tract 
Dust  Deposition  in  Workers- — New — 
Adverse  respiratory  health  effects  in 
workers  exposed  to  hazardous  airborne 
materials  can  be  prevented  by  reducing 
the  concentration  of  the  implicated 
agents  below  a  threshold  level. 
However,  the  actual  "safe"  work  site 
concentration  is  determined  by  the 
airborne  particulates  that  are  actually 
deposited  and  retained  in  the  worker's 
respiratory  tract.  The  proportion 
deposited  is  in  tiun  affected  by  the 
volume  and  flow  rates  of  the  worker's 
breathing  patterns. 

Only  a  few  previous  studies  have 
measured  respiratory  tract  deposition 
using  standardized,  breathing  patterns, 
under  controlled  conditions,  and  in 
relatively  healthy  yoiuig  men.  Despite 
the  relatively  small  numbers  of  subjects 
(3  to  26)  and  large  variability  in  aerosol 
deposition,  an  algebraic  mode  has  been 
proposed  to  estimate  mean  deposition 
for  specified  tidal  voliunes,  inspiratory 
flow  rates,  and  particle  sizes.  Oiepositlon 
predicted  by  this  algebraic  model  may 
not  be  valid  for  those  tidal  volumes  and 
inspiratory  flow  rates  representative  of 
realistic  work  conditions  or  for  a  diverse 
workforce. 

The  goals  of  this  investigation  are  to: 
(1)  Develop  a  database  of  iJnformation 
related  to  workers'  ventilatory  patterns 
during  performance  of  elemental 
industrial  and  commercial  job  activities, 
as  well  as  specific  dust -exposed  work 
activities;  (2)  define  expected  variation 
in  particle  size-dependent  respiratory 
tract  dust  deposition  related  to 
breathing  patterns  representative  of 
different  job  tasks;  (3)  investigate 
residual  intersubject  variability  in 
respiratory  tract  dust  deposition  with 
explanatory  variables  such  as  height, 
gender,  age,  smoking  status,  effective 
airway  diameter,  nasal  geometry,  and 
preexisting  respiratory  tract 
abnormalities. 

This  investigation  should  improve  the 
understanding  of  the  actual  deposition 
of  toxic  substances  in  the  limgs  and 
help  to  validate  or  modify  the  existing 
models  of  human  aerosol  deposition. 


Respondents 

! 

i 

No.  of 

re- 
spond- 
ents 

No.  of 

re- 
sponses/ 
respond- 
ent 

bur- 
den/re- 
sponse 

(in 
hours) 

Volunteer  Sub- 
jects   

Workers  

29 
342 

2 
2 

4.5 
5.5 

3.  Evaluation  of  IB  Outreach  Worker 
Activities — (0920-0361)  Extension — 
This  data  collection  will  generate 
descriptive  data  bom  those  direcUy 
involved  and  responsible  for  providing 
outreach  to  identified  IB  patients  to 
gain  an  imderstanding  of  outreach 
activities,  how  they  occur,  and  their 
level  of  effectiveness.  Three  interview 
guides  have  been  developed  for  use 
with  TB  outreach  workers,  their 
supervisors  and  a  small  number  of 
outreach  patients.  This  effort  will  result 
in  a  more  comprehensive  picture  of 
effective  and  efficient  TB  outreach 
activities.  The  major  product  of  this 
effort  will  be  a  descriptive  analytical 
report  detailing  the  "  essons  learned". 

Respofxjents 

No.  of 

re- 
spond- 
ents 

No.  of 

re- 
sponses/ 
resporxl- 

ent 

Avg. 

bur- 
den/re- 
sponse 

(in 
hours) 

Outreach 
Workers 

Outreach 
Workers'  Su- 
pervisors   

TB  Patients 

36 

36 
72 

1 

1 
1 

0.75 

0.75 
0.33 

4.  End  Stage  Renal  Disease  Study — 
(0923-0011)  Reinstatement— Kidney 
disease  is  one  of  the  priority  health 
conditions  ATSDR  has  identified  for 
epidemiologic  studies.  Contaminants 
such  as  heavy  metals  and  solvents  are 
commonly  found  at  hazardous  waste 
sites  and  have  been  Unked  to  end-stage 
renal  disease  in  occupational  studies.  A 
case-control  study  of  end-stage  renal 
disease  and  residential  proximity  to 
hazardous  waste  sites  conducted  in  New 
York  State  imder  the  previous  clearance 
suggested  an  increased  risk  for  this 
association.  An  expansion  of  this 
original  study  is  now  plaimed  in 
California  to  determine  whether  these 
findings  can  be  replicated.  The  cases  of 
end-stage  renal  disease  will  be 
identified  from  the  records  of  the  Health 
C-are  Financing  Administration. 
Controls  wriil  be  recruited  by  random 
digit  dialing  and  frequency  matched  to 
cases  on  age,  sex,  and  race.  All 
participants  will  be  interviewed  by 
telephone  to  obtain  residential  histories 
and  other  information  on  exposures, 
demographics,  and  health.  The  plan  is 
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to  interview  600  cases  (300  wiih 
diabetes  and  300  without)  and  600 
controls.  Each  participant  vdll  only  be 
interviewed  once  for  approximately  45 
minutes.  Information  on  the  proximity 
of  residences  to  hazardous  waste  sites 
will  be  obtained  from  the  California 
Department  of  Health. 


Respondents 


Diat>etes  Pa- 
rents   

Persons  with- 
out Diat>etes 

Control  


No.  of 

re- 
spond- 
ents 


300 

300 
600 


No.  of 
re- 
sponses/ 
respond- 
ent 


Avg. 

bur- 
den/re- 
sponse 

(in 
hours) 


0.75 

0.75 
0.75 


5.  Evaluation  of  "Diabetes  Today" 
Course  Effectiveness — New — "Diabetes 
Today"  is  a  training  course  for  health 
care  professionals  that  consists  of  two 
distinct  course  offerings  for  different 
audi^ces.  This  training  course  provides 
technical  assistance  to  state  chronic 
disease  programs  in  accord  with  the 
mission  of  CDC's  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  NCCDPHP. 
through  the  CDC's  Office  of  Health 
Communication,  is  in  the  process  of 
assessing  the  effectiveness  of  the 
technical  assistance  activities  provided 
to  State  Diabetes  Control  Programs 
(DCPs)  who  are  implementing  "Diabetes 
Today". 

CDC  plans  to  conduct  te^phone 
interviews  with  DCP  staff  members  and 
other  staff  from  Diabetes  programs  in  61 
entities  (states  and  territories).  The 
interviews  will  gather  information  to 
evaluate  the  effectiveness  of  the  services 
delivered  to  assist  states  in 
implementing  their  diabetes  control 
programs.  Data  will  also  be  collected 
from  state  program  staff  who  have  not 
yet  attended  the  course,  in  order  to 
assess  their  need  and  desire  for  training 
and  technical  assistance.  Respondents 
will  be  broken  into  three  categories: 
Staff  who  have  completed  the  "Diabetes 
Today"  training;  staff  who  plan  to  take,, 
but  have  not  yet  taken,  the  "Diabetes 
Today"  training;  and  staff  who  do  not 
plan  to  take  the  training.  Three  versions 
of  the  survey  will  be  administered  the 
three  categories  of  respondents. 


Respondents 


DCP  Staff 
Who  Have 
Completed 
the  "Diabe- 
tes Today" 
Training  

Staff  Who 
Plan  to 
Take,  but 
Have  Not 
Atterxled 
Training  

Staff  Who  Do 
Not  Plan  to 
Take  Trairv 
ing  


No.  of 

re- 
spond- 
ents 


38 


13 


8 


No.  of 
re- 
sponses/ 
respond- 
ent 


1 


Avg. 
txjrden/ 

re- 
sponse 

(in 
hours) 


0.5 


0.25 


6.  Evaluation  of  the  Efficacy  of  Back 
Belts  for  the  Prevention  of  Low  Back 
Injury —  New — This  study  will  provide 
information  concerning  the  efficacy  of  a 
back  supporting  belt  in  preventing  first 
and  recurrent  low  back  injuries.  The 
research  will  be  conducted  with  a  major 
retail  merchandise  company,  using 
selected  company  workers  (those  with 
highest  lifting  exposures)  in  selected 
stores.  NIOSH  will  obtain  much  higher 
quality  information  on  the  value  of  back 
belts  in  prevention  of  injuries  in  the 
workplace  than  is  currentiy  available, 
and  the  Institute  will  be  able  to  make 
scientifically  justified  recommendations 
regarding  their  use  as  personal 
protective  equipment  to  industry  and 
the  public. 

This  study  proposes  to  enroll 
approximately  8,000  workers  in  160* 
retail  merchandise  stores  and  6-8 
distribution  centers  in  the  eastern  U.S. 
Current  company  policy  is  to  require  the 
use  of  belts  in  all  stores.  Back  injury 
rates  over  a  two-year  period,  in  three 
groups  of  stores  wrill  be  compared.  In 
the  first  group,  belts  v«ll  be  withheld  for 
one  year.  In  the  second  group,  belts  will 
be  vdthheldfbr  two  years,  and  in  the 
third  group,  belts  will  not  be  withheld. 
Injury  rates  will  then  be  compared 
between  belt  and  non-belt  periods  after 
adjustment  for  back  injury  risk  factors. 

Workers  will  respond  to  questions 
concerning  job  history,  physical 
activity,  smoking  history,  history  of 
injury  and  back  pain,  psychosocial 
variables  in  the  workplace,  tasks 
performed  on  the  job,  and  belt-wearing 
behavior  on  the  job.  Only  data  necessary 
for  the  purposes  of  this  study  vdll  be 
collected,  and  the  questionnaires  vdll  be 
group  administered  at  the  workplace. 


Respondents 


Company  work- 
ers   


No.  of 

re- 
spond- 
ents 


8,000 


No.  of 
re- 
sponses/ 
respond- 
ent 


Avg. 

txjr- 
den/re- 
sponse 

(in 
hours) 


0.649 


7.  National  Home  and  Hospice 
Survey— (0920-0298)  Reinstatement— 
The  National  Home  and  Hospice  Clare 
Survey  (NHHCS)  was  conducted  in 
1992, 1993,  and  1994.  It  is  part  of  the 
Long-Term  Care  component  of  the 
National  Health  Care  Siuvey.  Section 
306  of  the  Public  Health  Service  Act 
states  that  the  National  Center  for 
Health  Statistics  "shall  collect  statistics 
on  health  resources  *  *  •  [and] 
utilization  of  health  care,  including 
utilization  of  •  *  *  services  of 
hospitals,  extended  care  faciUties,  home 
health  agencies,  and  other  institutions." 
NHHCS  data  are  used  to  examine  this 
most  rapidly  expanding  sector  of  the 
health  care  industry.  Data  from  the 
NHHCS  are  widely  used  by  the  health 
care  industry  and  poUcy  makers  for 
such  diverse  analyses  as  the  need  for 
various  medical  supplies;  minority 
access  to  health  care;  and  planning  for 
the  health  care  needs  of  the  elderly.  The 
NHHCS  also  reveals  detailed 
information  on  utilization  patterns,  as 
needed  to  make  accurate  assessments  of 
the  need  for  and  costs  associated  with, 
such  care.  Data  from  earUer  NHHCS 
collections  have  been  used  by  the. 
Congressional  Budget  Office,  the  Bureau 
of  Health  Professionals,  the  Maryland 
Health  Resouirces  Planning  Commission, 
the  National  Association  for  Home  Care, 
and  by  several  newspapers  and  journals. 
Additional  uses  are  expected  to  be 
similar  to  the  uses  of  the  National 
Nursing  Home  Study.  NHHCS  data 
cover:  Baseline  data  on  the 
characteristics  of  hospices  and  home 
health  agencies  in  relation  to  their 
patients  and  staff,  Medicare  and 
Medicaid  certification,  costs  to  patients, 
sources  of  payment,  patients'  functional 
status  and  diagnoses,  and  categories  of 
staff  employees.  E)ata  collection  is 
plaimed  for  the  period  July-October, 
1996.  Survey  design  is  in  process  now. 

Sample  selection  and  preparation  oi 
layout  forms  will  precede  the  data 
collection  by  several  months. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

burden/ 

re- 
sponse 

(in 
hours) 

Facility .......... 

1200 

1 

0.333 
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nesponoenis 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 
burden/ 

re- 
sponse 

(in 
hours) 

Current  Pa- 
tients   

Discharged 
Patients 

8400 
8400 

1 

1 

0.19 
0214 

8.  National  Hospital  Discharge 
Survey— (0920-0212)  Extension— The 
National  Hospital  Discharge  Survey 
(NHDS),  which  has  been  conducted 
continuously  by  the  National  Center  for 
Health  Statistics,  CDC.  since  1965,  is  the 
principal  source  of  data  on  inpatient 
utilization  of  short-stay,  non-Federal 
hospitals  and  is  the  only  annual  source 
of  nationally  representative  estimates  on 
the  characteristics  of  discharges,  the 
lengths  of  stay,  diagnoses,  surgical  and 
non-surgical  procedures,  and  the 
patterns  of  use  of  care  in  hospitals  in 
various  regions  of  the  country.  It  is  the 
benchmark  against  which  special 
programmatic  data  sources  are 
compared.  Data  collected  through  the 
NHDS  are  essential  for  evaluating  health 
status  of  the  population,  for  the 
plaiming  of  programs  and  poUcy  to 
elevate  the  health  status  of  the  Nation, 
for  studying  morbidity  trends,  and  for 
research  activities  in  the  health  field. 
NHDS  data  have  been  used  extensively 
in  the  production  of  goals  for  the  Year 
2000  Health  Objectives  and  the 
subsequent  monitoring  of  these  goals.  In 
addition,  NHDS  data  provide  annual 
updates  for  numerous  tables  in  the 
Cbngressionally-mandated  NCHS  report. 
Health,  United  States.  Data  from  the 
NHDS  are  collected  annually  on 
approximately  250,000  discharges  from 
a  nationally  representative  sample  of 
noninstitutional  hospitals  exclusive  of 
Federal  hospitals.  The  data  items 
collected  are  the  basic  core  of  variables 
contained  in  the  Uniform  Hospital 
Discharge  Data  Set  (UHDDS).  Data  for 
approximately  half  of  the  responding 
hospitals  are  abstracted  from  medical 
records  while  the  remainder  of  the 
hospitals  supply  data  through 
commercial  abstract  service 
organizations,  state  data  systems,  in- 
house  tapes  or  printouts. 


No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 

burden/ 

re- 

fwspondents 

sponse 

(in 
hours) 

Prinwry  Pro- 
cedure Hos- 
pitals   

77 

251 

0.083 

Respondents 

No.  of 

re- 
.spond- 

ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 
burden/ 

re- 
sponse 

(in 
hours) 

Alternate  Pro- 
cedure Hos- 
pitals   

Update  (Ab- 
stract Serv- 
ice Hos- 
pitals) 

Quality  Con- 
trol Forms 
(Hospitals)  . 

Induction 
Forms 
(Hospitals)  . 

136 

•     150 
50 
40 

250 

2 

40 

1 

0.016 

0i)33 
0.016 
2 

9.  Cost  and  Impact  of  Illnesses  and 
Injuries  Associated  with  Child  Care 
Attendance — New — This  is  a 
longitudinal  follow-up  telephone  survey 
of  parents  of  children  attending  large 
(>15  children/center)  day  care  centers 
and  family  day  care  homes  (<7  children) 
in  order  to  (1)  determine  the  extent  to 
which  the  size  of  day  care  centers  are 
associated  with  the  rates  of  illnesses  and 
injuries  for  children  attending  day  care; 
(2)  to  estimate  the  costs  of  illnesses  and 
injuries  for  children  attending  small  and 
large  day  care  centers;  (3)  to  compare 
the  health  of  the  family  members  of 
children  attending  small  versus  large 
day  care  centers;  and,  (4)  to  estimate  the 
costs  of  illnesses  for  the  family  members 
of  children  attending  small  versus  large 
day  care  centers.  The  analyses  of  the 
proposed  survey  data  will  allow  CDC  to 
evaluate  the  relative  costs  and  benefits 
of  attending  small  as  opposed  to  large 
day  care  centers.  The  information  will 
provide  timely  and  valuable  data  to 
poUcy  makers,  medical  professionals 
and  scientists.  Hie  total  burden  will  be 
693  hours;  there  will  be  272 
respondents,  and  12  interviews  per 
respondent  (one  35-minute  interview 
and  eleven  10-minute  interviews).  The 
study  is  proposed  to  last  one  year. 


Respondents 

No.  of 

re- 

spofxi- 

ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den^re- 
sponse 

(in 
hours) 

Parents 
(Monthly)  

Parents  (An- 
nual)   

272 
272 

11 

1 

0.167 
0.583 

Dated:  August  14, 1995. 
Joceph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  95-20550  Filed  8-17-95;  8:45  am] 
BOJJNQ  CODE  4163-1S-P 


Food  and  Drug  Administration 

[Docket  No.  91N-0450I 

Guideline  for  Quality  Assurance  In 
Blood  E8tat>llshments;  Availability; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

■  '  ■        ■  ■ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  July  14,  1995  (60  FR  36290). 
The  document  announced  the 
availability  of  a  guideline  entitled 
"Guideline  for  Quality  Assurance  in 
Blood  Establishments."  The  guideline  is 
intended  to  assist  manufacturers  of 
blood  and  blood  components  in 
developing  quality  assiu^nce  (QA) 
programs  that  are  consistent  with 
recognized  principles  of  QA  and  current 
good  manufacturing  practice.  The 
document  was  published  vnth  some 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
Administration,1401  Rockville  Pike, 
Rockville,  MD  20852,  301-594-3074. 

In  FR  Doc.  95-17346,  appearing  on 
page  36290  in  the  Federal  Register  of 
Friday,  July  14, 1995,  the  following 
corrections  are  made: 

On  page  36290,  in  the  second  colimm, 
under  the  ADDRESSES  caption,  in  lines 
25  and  34,  "CDV2.CBER.FDA.GOV"  is 
corrected  to  read 

"CDVS2.CDER.FDA.GOV",  and  on  the 
same  page,  in  the  third  colunm,  under 
the  SUPPLEMENTARY  INFORMATION 
caption,  in  line  23.  "July  14, 1995,"  is 
corrected  to  read  "July  11, 1995". 

Dated:  August  14, 1995. 
WiUiam  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-20565  Filed  8-17-95;  8:45  am] 
BUiJNO  COOE  41««-01-F 
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[Docket  No.  950-0211] 

Pilkington  Barnes  Hind;  Filing  of  Color 
Additive  Petition 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Pilkington  Barnes  Hind  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-[[2,5- 
diethoxy-4-[(4- 

methylphenyl)thio]phenyl)azol-l,3,5- 
benzenetriol  to  tint  soft  (hydrophilic) 
contact  lenses. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  18, 1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Tm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  (Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

8UPPt.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(b)(5)  (21  U.S.C.  379e(b)(5))), 
notice  is  given  that  a  color  additive 
petition  (CAP  5C0246)  has  been  filed  by 
Pilkington  Barnes  Hind,  810  Kifer  Rd., 
Sunnyvale,  CA  94086-5200.  The 
petition  proposes  to  amend  the  color 
additive  regulations  in  §  73.3115 
2-[[2.5-Diethoxy-  4-{(4- 
methyIphenyl)thio]phenyI}azo]-l,3,5- 
benzenetriol  (21  CFR  73.3115)  to 
provide  for  the  safe  use  of  the  color 
additive  to  tint  soft  (hydrophilic) 
contact  lenses. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  18, 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  m  brackets  in  the 
beading  of  this  dociunent.  Received 


comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  7, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-20562  Filed  8-17-95;  8:45  am] 
NLUNQ  0006  4iaO-01-F 


[Docket  No.  95F-0201] 

Huls  Aktiengeselischaft  (Huls  AQ); 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Huls  Aktiengeselischaft  (Huls  AG), 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  poly- 
(trimethylhexamethylene 
terephthalamide)  as  components  of 
articles  intended  for  food-contact  use. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  18,  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FURTHER  INFORMATION  CONTACT:  Hortense 
S.  Macon,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3086. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2B4328)  has  been  filed  by 
Huls  Aktiengeselischaft  (Huls  AG), 
Marl,  Germany.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  177.1500  Nylon  resins  [2i  CFR 
177.1500),  to  provide  for  the  safe  use  of 
poly-(trimethylhexamethylene 


terephthalamide)  as  components  of 
articles  intended  for  food-contact  use. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  pubUc  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
pubUc  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  18, 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  pubUc  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If  based  on  its  review, 
the  agency  finds  that  an  enviromnental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
ilnding  of  no  significant  impact  and 
evidence  supporting  that  finriing  will  be 
published  wdth  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  4, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  95-20563  Filed  8-17-95;  8:45  am) 

BILLMQ  COOE  4iaO-01-F 


[Docket  No.  95F-0210] 

Clt>a-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-(^igy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  use  of  2,2'-(2,5- 
thiophenediyl)-bis(5-tert- 
butylbenzoxazole)  as  an  optical 
brightener  in  all  polymers  and 
adhesives  intended  for  contact  with 
food. 
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DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  18, 1995, 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FORTURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4471)  has  been  filed  by 
Qba-Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188.  The 
petition  proposes  that  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  be 
amended  to  provide  for  the  safe  use  of 
2,2'-(2,5-thiophenediyl)-bis{5-tert- 
butylbenzoxazole)  in  all  polymers 
intended  for  use  in  food  packaging  and 
in  adhesives  complying  with  §  175.105 
Adhesives  (21  CFR  175.105)  and 
§  175.125  Pressure-sensitive  adhesives 
(21  CFR  175.125). 

The  potential  enviroiunental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promiilgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pubUc  review  and  comment.  Interested 
persons  may,  on  or  before  September  18, 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  7, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarlcet 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-20567  Filed  8-17-95;  8:45  am) 

BIUMO  CODE  41M-01-F 


[Docket  No.  95G-020q 

Solvay  Eniymes,  Inc.;  Filing  of  Petition 
for  Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Solvay  Enzymes,  Inc.,  has  filed  a 
petition  (GRASP  5G0415),  proposing 
that  pullulanase  enzyme  preparation 
derived  from  Bacillus  licheniformis 
containing  the  pidlulanase  gene  from  B. 
deramificans  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  for  use  as  a 
direct  human  food  ingredient. 
DATES:  Written  comments  by  November 
1, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parldawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^1^-3102. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409(b)(5)  (21  U.S.C. 
321(s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21  CFR  170.35),  notice  is  given 
that  Solvay  Enzjrmes,  Inc.,  P.O.  Box 
4226,  Elkhart,  IN  46514-0226,  has  filed 
a  petition  (GRASP  5G0415)  proposing 
that  a  piillulanase  enzyme  preparation 
derived  from  B.  licheniformis  containing 
the  pullulanase  gene  from  B. 
deramificans  be  affirmed  as  GRAS  for 
use  in  food  as  a  direct  human  food 
ingredient. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 


The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
November  1, 1995,  review  the  petition 
and/or  file  comments  with  the  E>ockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  2, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarhet 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-20566  Filed  8-17-95;  8:45  am] 

BCUNQ  COOE  4M0-01-F 


Advisory  CommittM;  Notice  of  K/toeting 

AGENCY:  Food  and  E>rug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  conunittee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in . 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  usuig  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates. 
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can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  nvunber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  annoimced: 

Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  September  8, 
1995',  8  a.m..  Corporate  Bldg.,  rm.  20B, 
9200  Corporate  Blvd.,  Rockville,  MD.  A 
limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Marriott  Washingtonian  Hotel,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics,  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  8  a.m. 
to  9  a.m.;  open  public  hearing,  9  a.m.  to 
11  a.m.,  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  11  a.m.  to  4:30  p.m.; 
Michael  Bazaral,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8609,  or  the  FDA  Advisory 
Conunittee  Information  Hodine,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Anesthesiology 
and  Respiratory  Therapy  Devices  Panel, 
code  12624. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  29, 1995, 


and  submit  a  brief  statement  of  the 
general  natiue  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  a  draft  guidance  document  for 
data  to  support  premarket  notification 
submissions  for  ventilators,  including 
both  conventional  positive  pressure 
ventilators  and  positive  pressure 
ventilators  which  function  using  a 
continually  open  exhalation  port 
associated  with  the  patient  mask  or 
other  patient  connection. 

Single  copies  of  the  draft  guidance 
document  are  available  from  the  contact 
person  for  this  meeting.  Copies  may  also 
be  obtained  through  the  Division  of 
Small  Manufacturer's  Assistance; 
requests  should  reference  document 
500.  For  delivery  by  mail,  fax  requests 
to  Les  Grams  at  301-443-8818  (include 
mailing  address).  Copies  are  available 
from  Facts  on  Demand  (1-800-899- 
0311)  and  are  available  from  the 
Electronic  Docket  via  terminal  or 
personal  computer  (1-800-252-1366); 
to  receive  detailed  instructions  for 
requesting  electronic  transmission 
(including  fax],  fax  a  request  for 
!BP_DSMA.FAX  to  Geoffrey  Clark  at 
301-443-8818. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  pubhc  advisory  committee 
meeting  Usted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubhc  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  hsted  above. 

The  open  pubUc  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  pubhc  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  conunittee 


chairperson  determines  will  facihtate 
the  committee's  work. 

PubUc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assiued  of  the  right  to  make  an  oral 
presentation  at  the  open  pubhc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
{HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  die 
Dockets  Management  Branch  (HFA- 
305),  Food  and  E>rug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  bom  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
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Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosiire  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
doomients,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  reconmiendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  August  10. 1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  95-20460  Filed  a-17-95;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  to 
Provide  Health  Care  for  individuals 
With  Hansen's  Disease 

AGENCY:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice  of  available  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  it  anticipates 
approximately  $2.0  million  will  be 
available  in  fiscal  year  (FY)  1996,  based 
on  the  President's  budget,  for  awards 
imder  section  320  of  the  Public  Health 
Service  (PHS)  Act  to  provide  outpatient 
medical  care  and  treatment  for 
individuals  with  Hansen's  Disease. 

This  program  annoimcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
application  annoimcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Hansen's  Disease 
Program  is  related  to  the  priority  areas 
for  health  promotion  and  disease 
prevention  services.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.Ol 7-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Docmnents,  Government  Printing 
Office,  Washington,  D.C.  20402-9323 
(Telephone  (202)  783-3238). 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-firee 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition,  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
DUE  DATE:  Applications  are  due  by 
October  16, 1995.  Applications  will  be 
considered  as  having  met  the  deadline 
if  they  are:  (1)  Received  on  or  before  the 


established  deadline  date;  or  (2) 
postmarked  on  or  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Applicants  must  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  in  lieu 
of  a  postmark.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Late  applications  will  be 
retvirned  to  the  sender. 
ADDRESSES:  Application  kits  (Form  PHS 
5161-1  with  revised  face  sheet  DHHS 
form  424,  as  approved  by  the  OMB 
under  control  number  0937-0189)  may 
be  obtained  bom,  and  completed 
appUcations  sent  to:  Biu^au  of  Primary 
Health  Care,  c/o  Houston  Associates, 
Inc.,  1010  Wayne  Avenue,  Suite  1200, 
Silver  Spring,  Maryland  20910.  The 
telephone  number  is  (800)  523-2192. 
The  Fax  number  is  (800)  523-2193. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  or  technical  assistance 
regarding  business  management  issues 
should  be  directed  to  Pam  Hilton,  Office 
of  Grants  Management,  Biu'eau  of 
Primary  Health  Care,  4350  East-West 
Highway,  Bethesda,  Maryland  20814. 
The  telephone  nimiber  is  (301)  594- 
4255.  The  Fax  number  is  (301)  594- 
4073.  Her  internet  address  is: 
philton@hrsa.ssw.dhhs.gov. 

Technical  and/or  programmatic 
information  should  he  directed  to  Irma 
E.  Guerra,  Ambulatory  Care  Program, 
Gillis  W.  Long  Hansen's  Disease  Center, 
5445  Point  Clair  Road,  Carville, 
Louisiana  70721.  The  telephone  number 
is  (800)  642-2477. 

SUPPLEMENTARY  INFORMATION:  Hansen's 
Disease  (HD)  affects  the  skin,  peripheral 
nerves,  anterior  part  of  the  eyes,  and  the 
nasal  area.  Patients  are  in  the  age  range 
of  20-77,  have  a  male  to  female  ratio  of 
2:1,  and  consist  primarily  of  Hispanic 
and  Asian  populations.  "The  Division  of 
National  Hansen's  Disease  Programs 
(DNHDP)  provides  outpatient  HD 
medical  care  and  services  to  patients  in 
the  United  States  (U.S.)  and  Puerto  Rico 
through  the  Ambulatory  Care  Program  at 
the  Gillis  W.  Long  Hansen's  Disease 
Center  in  Carville,  Louisiana.  Currently 
and  historically,  services  have  been 
offered  in  California,  Florida,  Illinois, 
Massachusetts,  New  York,  Puerto  Rico, 
Texas,  and  the  State  of  Washington. 

Patients  are  admitted  to  the  Gillis  W. 
Long  Hansen's  Disease  Center  only  as 
authorized  by  medical  staff  at  the 
Center. 

Grants  will  range  from  $25,000  to 
$400,000  depending  on  the  number  of 
HD  patients  to  be  served  by  each  entity. 
No  more  than  10  grants  to  entities 
serving  100  or  more  HD  patients  at 
$100,000  to  $400,000  and  no  more  than 
4  grants  to  entities  serving  50-100  HD 
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patients  at  $25,000  to  $100,000  will  be 
awarded.  Budget  periods  will  be  for  12 
months,  and  project  periods  may  be  for 
up  to  5  years. 

Eligible  Applicants:  Any  public  or 
private  nonprofit  entity  is  eligible  to 
apply  to  provide  HD  services. 

Project  Objectives:  The  purpose  of  this 
program  is  to  support  HD  outreach  and 
outpatient  health  care  services  delivery 
in  areas  with  HD  patient  concentrations 
and  to  enable  this  patient  population  to 
access  these  services. 

The  central  goal  of  this  program  is  to 
prevent  disability  through  early 
diagnosis  and  treatment  of  HD.  Grantees 
must  be  able  to  provide  or  arrange  for 
the  provision  of  the  following  services: 

1.  Outpatient  HD  Medical  Care 
a.  Diagnostic  tests; 
}.  Laboratory  monitoring  of  HD 

chemotherapy  and  disease  status; 
c  Nursing  assessment  through  HD 
monitors  (visual  assessment  of  eyes, 
hands,  and  feet)  at  each  patient 
visit; 

d.  Hand  and  foot  screens; 

e.  HD  contact  exams  for  any  person 
who  has  lived  in  the  same 
household  with  a  new  patient  in  the 
3  year  period  prior  to  the  diagnosis 
and  beginning  of  treatment  of  the 
index  case; 

|L  Ancillary  services  such  as 

ophthalmology,  ENT,  occupational 
therapy,  neurology,  orthopedics, 
orthotics,  physical  therapy,  and 
podiatry;  and 
;.  HD  medications. 

2.  Culturally  appropriate  and  competent 

patient  and  contact  education. 
3u  Outreach  and  follow-up  of  patients 
through  culturally  competent 
networks  of  public  health  agencies. 
Criteria  for  Evaluating  Applications: 
Applications  wrill  be  reviewed  based  on 
the  following  evaluation  criteria,  which 
for  items  a  through  e  include  assuring 
the  provision  of  culturally  competent 
systems  of  care: 

a.  Extent  to  which  the  applicant 
displays  an  understanding  of  the 
problems  and  methods  of  treatment 
associated  with  the  care  of  HD  patients; 

b.  Adequacy  of  the  applicant's  plan 
for  providing  services  to  HD  patients; 

c.  Extent  to  which  the  applicant 
develops  arrangements  to  serve  HD 
patients  outside  its  current  catchment 
area. 

d.  Adequacy  of  the  applicant's 
outreach  plans  including  referral 
arrangements  vdth  public  health 
agencies  for  follow-up  of  patients  and 
contacts  and  training  programs  for 
health  care  professionals. 

e.  Appropriateness  of  the 
qualifications  and  experience  of  the 
proposed  project  staff; 


•  f .  Adequacy  of  the  proposed  budget 
and  budget  justification; 

g.  Evidence  Qf  administrative 
procedures  for  fiscal  control  and  fund 
accounting  procedures. 

Other  Information 

Grant  funds  may  not  be  used  for  the 
purchase,  construction,  or  renovation  of 
real  property. 

Other  Award  Information:  This 
program  is  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  as  implemented  by  45  CFR 
part  100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
to  review  applications  from  within  their 
States  imder  certain  Federal  programs. 
The  appUcatlon  kit,  to  be  made 
available  under  this  notice,  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  system  and  will  provide 
a  single  point  of  contact  (SPOC)  in  the 
States  for  that  review.  Applicants  (other 
than  federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  BPHC  does  not 
guarantee  that  it  will  acconunodate  or 
explain  its  response  to  State  process 
recommendations  received  after  the  due 
date. 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  (#0937-0195).  Under  these 
requirements,  the  community-based 
nongovemment£d  appUcant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  commimity- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 


b.  A  summary  ot  the  project  iioi  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  a 
be  served. 

(2)  A  summary  of  the  service},  to  be 
provided. 

The  OMB  Catalogue  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.215. 

Dated:  August  14, 1995. 
Giro  V.  Sumaya, 

Administrptor. 

[PR  Doc.  95-20508  Filed  8-17-95;  8:45  am] 
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Public  Health  Service 

National  Institutes  of  Health;  Proposed 
Revision  and  Extension  of  the 
international  Research  Fellowship 
Application  NIH  Form  1541-1 

Proposed  Data  Collection 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Fogarty  International  Center  (FIC)  of  the 
National  Institutes  of  Health  (NIH)  is 
publishing  this  notice  to  solicit  pubUc 
comment  on  the  proposed  revision  and 
extension  of  the  International  Research 
Fellowship  (IRF)  application  NIH  Form 
1541-1.  Forms  designed  for  the  IRF 
Program  have  been  in  use  since  1958. 
The  Fogarty  International  Center  (FIC) 
of  the  NIH  is  the  sole  organization 
vnthin  the  PHS  that  uses  the  NIH  Form 
1541-1.  This  form  was  reviewed  by 
OMB  and  cleared  through  November  30, 
1995  (0925-0010).  To  request  more 
information  on-the  proposed  revision,  or 
to  obtain  a  copy  of  the  revised 
application,  call  die  NIH  Project 
Clearance  Office  on  (301)  49&-4716. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quahty,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency's  estimate  of 
burden  of  the  proposed  collection;  (d) 
ways  to  minimize  the  collection  burden 
of  the  respondents,  which  includes 
using  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Dr. 
Kenneth  Bridbord,  Director,  Division  of 
International  Training  and  Research, 
Fogarty  International  Center,  NIH, 
Building  31.  Room  B2C32,  Bethesda. 
MD  20892.  All  comments  must  be 
received  by  October  17, 1995. 

Proposed  Application  Revision 

The  application  forms  are  used  by 
individuals  from  selected  foreign 
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countries  to  apply  for  International 
Research  Fellowship  Awards.  The 
application  receipt  dates  have  changed 
from  August  1  and  November  15  to  July 
1  and  October  15.  A  number  of  other 
minor  revisions  have  been  proposed  to 
conform  more  closely  with  the  newly 
revised  PHS  Individual  NRSA 
fellowship  application  (PHS-416-1), 
0MB  No.  0925-0002.  expiration  3/31/ 
98.  The  application  (NIH  1541-1) 
consists  of  three  parts:  Part  I  is 
completed  by  applicants  from  foreign 
countries;  Part  n  is  completed  by  the 
proposed  U.S.  host  investigator;  and 
Part  m  is  completed  by  estabhshed 
scientists  who  can  evsduate  the 
applicant's  qualifications  for  research. 
An  average  hours-per-response  is 
computed  for  each  form  in  the  series. 
The  burden  estimates  are  as  follows: 


Estimated  total 

annual  re- 
sponses and  re- 

Esti- 
mated 
average 
number 

andfonra 

of  hours 
requred 
per  re- 
spond- 
ent 

Applicant  (Part 

1). 
U.S.  Sponsor 

(Part  II). 
Referee:  (Part 

III). 

200 

200 

800  (x4  each)  ... 

8 
2 
.5 

Dated:  August  11, 1995. 
Philip  E.  Sdurin, 

Director,  Fogaity  International  Center. 

National  Institutes  of  Health. 

(FR  Doc.  95-20465  Filed  »-17-95;  8:45  am] 

■LUNQ  CODE  414»-ei-M 


NatkMWl  Institutes  of  Healtti;  Notice  of 
Mseting 

Notice  is  hereby  given  that  the 
National  Institutes  of  Health  is 
convening  a  Parkinson's  Disease 
Research  Planning  Workshop  on  August 
29-30, 1995  at  the  Madison  Hotel  in 
Washington,  D.C.  The  meeting  will 
begin  at  8:30  a.m.  each  day  and  end  at 
5:30  p.m.  on  August  29  and  at  3:30  p.m. 
Augiist  30.  Both  sessions  will  be  open 
to  the  public  on  a  space  available  basis. 
The  meeting  is  cosponsored  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke,  the  National 
Institute  on  Aging,  the  National  Institute 
of  Environmental  Health  Sciences  and 
the  National  Institute  of  Mental  Health. 

The  purpose  of  the  conference  is  to 
assess  progress  made,  to  identify  new 
opportimities  and  research  goals,  and  to 
plan  an  agenda  to  strengthen 
cooperation  in  research  activities.  The 


meeting  will  be  international  in  scope 
with  representatives  from  Eiuopean 
countries  as  well  as  basic  and  clinical 
investigators  from  institutions  across  the 
United  States. 

For  additional  information,  please 
contact  the  Office  of  Scientific  and 
Health  Reports,  National  Institute  of 
Neurological  Disorders  and  Stroke,  (301) 
496-5751. 

Dated:  August  11, 1995. 
ZachW.HaU. 
Director. 
[FR  Doc.  95-20464  Filed  8-17-95;  8:45  am) 

BILLMQ  OOOe  4140-01-M 


Agsnqf  Forms  Undergoing  PaperMortc 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  pubUshes  a  list  of  information 
collection  requests  under  review,  in 
compUance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202)  690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  pubhshed  on  August  11. 

1.  Hazardous  Waste  Worker 
Training — 42  CFR  Part  65 — 0925- 
0348 — ^&ctension — ^This  clearance 
request  is  for  the  information  collection 
requirements  in  the  final  rule,  42  CFR 
Part  65 — ^Hazardous  Waste  Worker 
Training.  This  final  rule  states  that 
grants  shall  be  awarded  to  non-profit 
organizations  for  the  training  and 
education  of  workers  vrho  are  or  may  be 
engaged  in  activities  related  to 
hazardous  waste  removal  or 
containment  or  emergency  response. 
Respondents:  Not-for-profit  institutions; 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  1;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  1  hour;  Estimated 
Annual  burden:  1  hour.  Send  comments 
to  Allison  Eydt,  Htunan  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

2.  Monitoring  Media/Health 
Partnerships — New — ^The  CDC  requires 
this  information  to  assess  the  current 
status  of  Objective  8.13  of  the  Healthy 
People  2000  objectives.  This  Objective 
aims  to  improve  the  partnering  activities 
between  local  television  networks  and 
community  organizations  around  health 
promotion  goals.  The  responders  will  be 
attendees  at  an  annual  convention  of 
commimity  affairs  directors. 
Respondents:  Business  or  other  for- 
profit;  Number  of  Respondents:  320; 
Niunber  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  0.34 


hour;  Estimated  Annual  biu-den:  109 
hours.  Send  comments  to  James 
Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building,  200  Independence 
Ave.  SW..  Washington,  DC  20201. 

3.  Atherosclerosis  Risk  in 
Communities  Study  (ARIC) — Revision — 
0925-0281— A  random  sample  of  15.800 
persons,  aged  45-64,  has  been  selected 
from  certain  communities.  They  will  be 
followed  prospectively  for  changes  in 
cardiovascular  risk  factors,  subclinical 
disease,  and  overt  disease.  Svtrveillance 
for  coronary  heart  disease  is  being  done 
in  all  adults  in  these  communities. 
Respondents:  Individual  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions.  Send  comments  to 
James  Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building.  200  Independence 
Ave.  SW.,  Washington,  DC  20201. 


Number 
of  re- 
spond- 
ents 

Number 
of  re- 
sponses/ 
respond- 
ents 

Average 
burderV 

response 
(hours) 

ARICindh 
viduals 
or 

house- 
holds .... 

ARIC  phy- 
sicians .. 

4.870 
543 

5.776 

1 

0.5215 
025 

Estimated  Total  Annual  Burden., 


...14,896 
hours 

4.  Application  for  Training — 
Revision — 0920-0017— The  Application 
for  Training  forms  are  the  official 
application  used  for  all  pubUc  health/ 
laboratory  training  activities  conducted 
by  the  CDC.  Resp>ondents:  Individuals  or 
households;  State,  Local  or  Tribal 
Government;  Niunber  of  Respondents: 
56,300;  Niunber  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .142  hour;  Estimated  Annual 
burden:  8025  hours.  Send  comments  to 
James  Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building,  200  Independence 
Ave..  S.W.,  Washington.  D.C.  20201. 

5.  Lung  Cancer  and  High  Leveb  of 
Indoor  Radon — New — ^This  is  a  case- 
control  study  of  lung  cancer  to 
determine  if  residential  exposure  to 
radon  is  related  to  lung  cancer.  Radon 
will  be  measured  in  all  current  and 
former  residences,  and  subjects  will  be 
interviewed  about  smoking  and  other 
risk  factors  for  lung  cancer. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
196;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .75  hour;  estimated  Annual 
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biuden:  147  hours.  Send  comments  to 
James  Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington,  D.C.  20201. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  August  11, 1995. 
James  Scanlon, 

Director.  Data  Policy  Staff,  Office  of  the 
Assistant  Secretary  for  Health  and  PHS 
Reports  Clearance  Officer. 
[PR  Doc.  95-20395  Filed  8-17-95;  8:45  am] 
nUJNO  CODE  4iaO-01-M 


Sut>8tance  AlMJse  and  IMental  Healtii 
Services  Administration  Advisory 
Committee  for  Women's  Services; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Qimmittee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  September,  1995. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  and  update  on 
policy  and  program  issues  relating  to 
women's  substance  abuse  and  mental 
health  service  needs  at  SAMHSA. 
including  the  SAMHSA  FY  1996 
budget.  SAMHSA 's  reauthorization. 
SAMHSA's  information  dissemination 
activities  for  women,  and  on-going 
women's  activities  within  SAMHSA's 
Center  for  Mental  Health  Services, 
Center  for  Substance  Abuse  Prevention, 
and  Center  for  Substance  Abuse 
Treatment. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Jennifer  B.  Fiedelholtz, 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services,  Office 
for  Women's  Services,  SAMHSA, 
Parklavra  Building,  Room  13-99,  5600 
Fishers  Lane.  Rodcville.  Maryland 
20857,  Telephone:  (301)  443-5184. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Meeting  Date(s):  September  18-19, 1995. 

Place:  Conference  Room  K,  Farklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open:  8:30  a.m.  to  5  p.m. 

Contact;  Jennifer  B.  Fiedelholtz,  Room  13- 
99,  Parklawn  Building,  Telephone  (3UX)  443- 
5184. 


Dated:  August  14, 1995. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Sennces 

Administration. 

(FR  Doc.  95-20561  Filed  8-17-95;  8:45  ami 

BILUNQ  CODE  416a-SI>-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  land  Management 
[NV-930-1430-01;  N-67841] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Non-competitive  sale  of  public 
lands  in  Clark  County,  NV. 

SUMMARY:  A  Notice  of  Realty  Action  was 
previously  published  in  the  Federal 
Register,  pages  59787  and  59788, 
volume  59,  No.  222,  on  November  18, 
1994,  segregating  certain  described  land 
fit)m  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  sales 
and  disposals  under  the  mineral 
disposal  laws. 

"This  Notice  of  Realty  Action  extends 
the  segregation  period  an  additional  270 
days  until  May  14, 1996. 

Dated:  August  14. 1995. 
Midiael  F.  Dwyer, 
District  Manager.  Las  Vegas.  NV. 
[FR  Doc.  95-20499  Filed  8-17-95;  8:45  am) 
BILLJNQ  COOE  4310-HC-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Oodcet  No.  32607] 

WFEC  Railroad  Company- 
Construction  and  Operation  of  a  Rail 
Line  in  Choctaw  and  McCurtain 
Counties,  OK 

WFEC  Railroad  Company  has 
petitioned  the  Interstate  Commerce 
Commission  (Commission)  for  authority 
to  construct  and  operate  a  14.3  mile  rail 
line  in  Choctaw  and  McCurtain 
Counties.  OK.  The  Commission's 
Section  of  Environmental  Analysis 
(SEA)  has  prepared  an  Environmental 
Assessment  (EA).  Based  on  the 
information  provided  and  the 
environmental  analysis  conducted  to 
date,  this  EA  concludes  that  this 
proposal  should  noi  significantly  affect 
the  quality  of  the  human  environment  if 
thti  recommended  mitigation  measures 
set  forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 


impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  WFEC  Raifroaci 
Company  to  implement  the  mitigation 
contained  in  the  EA.  The  EA  will  be 
served  on  all  parties  of  record  as  well 
as  all  appropriate  Federal,  state  and 
local  officials  and  will  be  made 
available  to  the  public  upon  request. 
SEA  will  consider  all  comments 
received  in  response  to  the  EA  in 
making  its  final  environmental 
recommendations  to  the  Commission. 
The  Commission  will  then  consider 
SEA's  final  recommendations  and  the 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis,  Office  of 
Economic  and  Environmental  Analysis, 
Room  3219,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
to  the  attention  of  Michael  Dalton  (202) 
927-6202.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr.  Dalton. 

Date  made  available  to  the  public: 
August  18, 1995. 

Comment  due  date:  September  18, 
1995. 

By  the  Commission,  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental  Analysis, 
Office  of  Economic  and  Enviromnental 
Analysis. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-20524  Filed  8-17-95;  8:45  am] 

BILLING  CODE  703»-01-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similai' 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
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CFR  Part  1.  by  authority  of  the  Secretary 
of  the  Labor  pursuant  to  the  provisions 
of  the  Davis-Bacon  Act  of  March  3, 
1931,  as  amended  (46  Stat.  1494,  as 
amended,  40  U.S.C.  276a)  and  of  other 
Federal  statutes  referred  to  in  29  CFR 
Part  1,  Appendix,  as  well  as  such 
additional  statutes  as  may  from  time  to 
time  be  enacted  containing  provisions 
for  the  payment  of  wages  determined  to 
be  prevailing  by  the  Secretary  of  Labor 
in  accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedures  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  data  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ourent  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice- 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  woik  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 


writing  to  the  U.S.  Department  of  Labor, 
Emplojonent  Standards  Administration, 
Wage  and  Hour  Divisions,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Modificattons  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  peirentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  n 

Maryland 

MD950042  (Feb.  10. 1995) 
Pennsylvania 

PA950005  (Feb.  10, 1995) 

PAgsOOlS  (Feb.  10, 1995) 
Virginia 

VA950030  (Feb.  10, 1995) 

Volume  M 

Alabama 

AL950008  (Feb.  10, 1995) 

AL950044  (Feb.  10. 1995) 
Florida 

FL950095  (Feb.  10. 1995) 
South  Carolina 

SC950003  (Feb.  10, 1995) 
Tennessee 

TN95O002  (Feb.  10, 1995) 
West  Virginia 

WV950001  (Feb.  10, 1995) 

WV950002  (Feb.  10, 1995) 

WV95O003  (Feb.  10, 1995) 

WV950006  (Feb.  10, 1995) 

Volume  IV 

Illinois 

IL950007  (Feb.  10, 1995) 
IL950016  (Feb.  10. 1995) 

Volume  V 

Louisiana 

LA950001  (Feb.  10, 1995) 

LA950004  (Feb.  10, 1995) 

LAg50005  (Feb.  10.  1995) 

LA950014  (Feb.  10, 1995) 

LA950015  (Feb.  10,  1995) 

LA950018  (Feb.  10, 1995) 
Iowa 

L\950005  (Feb.  10. 1995) 
Kansas 

KS950009  (Feb.  10, 1995) 
Missouri 

MO950003  (Feb.  10, 1995) 
Oklahoma 

OK950013  (Feb.  10, 1995) 

OK9S0014  (Feb.  10, 1995) 
Texas 

TX950001  (Feb.  10,  1995) 

TX950003  (Feb.  10,  1995) 

TX950014  (Feb.  10, 1995) 

TX950015  (Feb.  10, 1995) 

TX950057  (Feb.  10, 1995) 


TX950069  (Feb.  10, 1995) 
Vb7ume  VJ 

Arizona 

AZ950010  (Feb.  10, 1995) 
North  Dakota 

ND950001  (Feb.  10, 1995) 
Nevada 

NV950001  (Feb.  10. 1995) 

NV950005  (Feb.  10, 1995) 

General  Wage  Detenninatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Act".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscripUon(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  11th  day  of 
August  1995. 
Alan  L.  Mow. 

Director,  Division  of  Wage  Detenninations. 
[FR  Doc.  95-20321  Filed  8-17-95;  8:45  am] 

BtLUNQ  CODE  461»-27-M 


Emptoyment  and  Training 
Administration 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Employment  and 
Training  Programs;  List  of  Allocations 
by  Grantee  for  Title  ll-B  and  Title  IV- 
A  Funds  Received  Under  the  Job 
Training  Partnership  Act  for  1995 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor. 
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ACTION:  List  of  current  JTPA  section  401 
grantees  receiving  JTPA  funds,  and  the 
amoimts  funded  under  titles  n-B  and 
IV-A  of  JTPA  for  Calendar  Year  (CY) 
1995  (title  n-B)  and  Program  Year  (PY) 
1995  (title  rV-A). 


SUMMARY:  Pursuant  to  the  requirements 
at  section  162(d]  of  the  amended  Act, 
the  Department  hereby  publishes  the 
final  allocation  figures  for  JTPA  section 
401  Indian  and  Native  American 
grantees  for  1995,  by  title. 


Inquiries:  Any  inquiries  concerning 
these  allocations  should  be  addressed  to 
Mr.  Thomas  Dowd,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
U.S.  Department  of  Labor,  Room  N- 
4641  FPB,  200  Constitution  Avenue, 
N.W..  Washington,  D.C.  20210. 


ir 


,S.  Departk/ient  of  Labor,  Employment  and  Training  Administration.  Native  Americans  CY  1995  Title  II-B 

Allotments 


state 


National 
Total 


1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

a 

2 

4 
4 
4 
4 


AL 

AL 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
4  AZ 
4  AZ 
4  AZ 

1  ^ 
4  AZ 

4  AZ 

5  AR 

6  CA 

6  CA 
6  CA 
6  CA 
6  CA 
6  CA 
6  CA 
6  CA 
6  CA 
6  CA 
8  CO 
8  CO 
8  CO 
10  DE 
12  FL 
12  FL 
12  FL 
15  HI 

15  HI 

16  ID 
16    ID 

16  ID 

17  IL 

18  IN 
20    KB 
20    KS 


Grantee 


Grant  No. 


Inter-Tribal  Council  of  Alatama 

Poarch  Band  of  Creek  Indians  

Aleutian/Prit)ilof  Islands  Association 

Arctic  Slope  Native  Association 

Association  of  Village  Council  President 

Bristol  Bay  Native  Association 

Central  Council  of  Tlingit  and  Haida  

Chugachmiut 

Cook  Inlet  Tribal  Council 

Kawerak  Incorporated ~. 

Kenaitze  Indian  Tribe 

Kodiak  Area  Native  Association  

Kushokwim  Native  Associatkm 

Maniilaq  Manpower 

MetlakatIa  Indian  Comnnunity  

Native  Village  of  Ban-ow 

Orutsararmult  Native  Council  ~. 

Tanana  Chiefs  Conference,  Inc -. 

Affiliatkm  of  Arizona  Irtd.  Cntrs.  Inc ~.. 

American  Indian  Association  of  Tucson 

Cokxado  River  Indian  Tribes 

Gila  River  Indian  Community 

Hopi  Tribal  Council  

Indiana  Devek>pment  District  of  Arizona 

Native  Americans  for  Community  Actkm 

Navajo  Nation  ~ 

Pasqua  Yaqui  Tribe 

Phoenix  Indian  Center,  Inc 

Salt  River  Pima-Maricopa  Irtdian  Council 

San  Carios  Apache  Tribe  

Tohono  O'Odham  Nation ™ 

White  Mountain  Apache  Tribe 

American  Indian  Center  of  Arkansas,  Inc  

American  Indian  Center  of  Santa  Clara  Va 

California  Indian  Manpower  Consortium,  I 

Candelaria  American  Indian  Council 

Indian  Human  Resources  Center,  Inc 

Northem  CA  Indian  Devek)pment  Council 

Quechan  Indian  Tribe — 

Southern  CA  Indian  Center,  Inc  

Tule  River  Tribal  Council 

United  Indian  Nations,  Inc  

Ya-Ka-Ama  Indian  Education  &  Devetopment 

Denver  Indian  Center  

Soutfiem  Ute  Indian  Tribe 

Ute  Mountain  Ute  Indian  Tribe _ 

Nanticoke  Indian  Associatk>n,  Inc  

Florida  Governor's  Council  on  Indian  Aff  

Miccosukee  Corporation 

Seminole  Tribe  of  Florida 

Alu  Like,  Inc • 

State  of  HI  Dept.  of  Labor  and  Industria 

Kootenai  Tribe  of  Idaho 

Nez  Perce  Tribe 

Shoshone-Bannock  Tribes  

Native  Americans  Educ  Sn/cs  College 

Indiana  American  Ind  Manpower  Council  

Mkl  American  All  Indian  Center,  Inc 

United  Tribes  of  Kansas  and  S.E.  Nebraska  . 


2,365,266 


B-51 33-6-00-81 -55 
B-51 32-5-00-81 -55 
B-51 34-5-00-61-55 
B-51 26-6-00-61-55 
B-51 35-5-00-81 -55 
B-51 36-5-00-81-55 
B-51 37-5-00-81-55 
B-51 39-5-00-81-55 
B-51 38-6-00-81-55 
B-51 40-5-00-81 -55 
B-5141-5-00-81-55 
B-5142-5-00-81-55 
B-61 24-5-00-81 -55 
B-5143-5-00-81-55 
B-51 44-5-00-81 -65 
B-51 25-5-00-81 -55 
B-51 45-5-00-81 -55 
B-51 46-5-00-81 -55 
B-51 47-5-00-81 -55 
B-51 48-5-00-81 -55 
B-51 49-5-00-81 -65 
B-51 50-5-00-81 -55 
B-51 51 -5-00-81 -65 
B-51 52-5-00-81-55 
&-51 53-5-00-81-55 
B-51 54-5-00-81 -55 
B-51 55-6-00-81 -55 
B-51 56-5-00-81-55 
B-51 57-5-00-81-55 
B-51 58-5-00-81-55 
B-51 59-5-00-81-55 
B-51 60-5-00-81-55 
B-5161-5-00-81-65 
B-51 62-5-00-81 -55 
B-5163-5-00-81-65 
B-51 64-5-00-81 -55 
&-51 65-5-00-81 -55 
B-51 66-5-00-81-55 
B-51 27-5-00-81-55 
3-5167-5-00-81-55 
B-51 68-5-00-61 -55 
B-51 69-5-00-81 -55 
B-51 70-5-00-81 -55 
B-51 71-5-00-61-55 
B-51 72-5-00-81 -55 
B-51 73-5-00-81 -55 
B-51 74-5-00-81-55 
B-51 76-5-00-81 -55 
B-51 77-5-00-61-55 
B-51 78-5-00-81-55 
B-51 80-5-00-81 -55 
B-51 81 -5-00-81 -55 
B-51 82-5-00-81-65 
B-51 83-5-00-81 -55 
B-51 84-5-00-81 -55 
B-51 85-5-00-81 -55 
B-51 86-5-00-81-55 
&-51 92-5-00-81 -55 
B-51 93-5-00-61 -55 


Administrative 


13,403,104 


Program 


15.768.370 


0 
760 
4,435 
0 
35,156 
9,828 
27,082 
4.001 
45,710 
14,446 
3.965 
5,268 
0 
12.328 
2.534 
0 
6,644 
35.482 
0 
0 
5,829 
25,688 
17,994 
7,802 
0 
390.786 
6.571 
0 
9.251 
17.596 
23,498 
23,534 
0 
0 
28,729 
0 
0 
1,914 
0 
0 
2.154 
0 
0 
0 
3,005 
3,657 
0 
0 
4,949 
3.892 
340.117 
0 
164 
5.304 
7.006 
0 
0 
0 
2.299 


0 
4.309 
25.133 
0 
199.216 
55.690 
153,464 
22,671 
259.022 
81.861 
22.465 
29,852 
0 
69,859 
14,362 
0 
37.648 
201.062 
0 
0 
33,032 
145,565 
101,968 
44.214 
0 
2.214.456 
37.238 
0 
52.419 
99.711 
133.152 
133.367 
0 
0 
162.799 
0 
0 
10.848 
0 
0 
12.208 
0 
0 
0 
17.029 
20.722 
0 
0 
28,044 
22.055 
1.927.327 
0 
926 
30.057 
39,699 
0 
0 
0 
13.028 


Total 


0 
5,069 
29.568 
0 
234.372 
65,518 
180,546 
26,672 
304.732 
96.307 
26,430 
35.120 
0 
82.187 
16.896 
0 
44,292 
236.544 
0 
0 
38.861 
171,253 
119.962 
52.016 
0 
2,605,242 
43,809 
0 
61,670 
117,307 
156,650 
156.891 
0 
0 
191.528 
0 
0 
12.762 
0 
0 
^  4.362 
0 
0 
0 
20,034 
24.379 
0 
0 
32,993 
25,947 
2,267.444 
0 
1,090 
35.361 
46,705 
0 
0 
0 
15,327 


"^ 
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Allotments— Continued 


state 


22 

LA 

23 

ME 

23 

ME 

23 

ME 

24 

MD 

25 

MA 

25 

MA 

26 

Ml 

26 

Ml 

26 

Ml 

26 

Ml 

26 

Ml 

26 

Ml 

26 

Ml 

27 

MN 

27 

MN 

27 

MN 

27 

MN 

27 

MN 

27 

MN 

27 

MN 

27 

MN 

28 

MS 

29 

MO 

30 

MT 

30 

MT 

30 

MT 

30 

MT 

30 

MT 

30 

MT 

.30 

MT 

30 

MT 

31 

NE 

31 

NE 

31 

NE 

32 

NV 

32 

NV 

22 

NV 

34 

NJ 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

35 

NM 

36 

NY 

36 

NY 

36 

NY 

36 

NY 

36 

NY' 

37  NC 

37  NC 

37  NC 

3/  NC 

37  NC 

37  NC 

37  NC 

38  NO 

38  1 

MD 

38 

MD 

38  1 

MD 

38  ND 

39  OH 

Grantee 


Intef-TribaJ  Council  of  Louisiana,  Inc 

Central  Maine  Indian  Association,  Inc 

Passamaquoddy  Tribe _.„ 

Tribal  Governors,  Inc „ 

Baltimore  American  Indian  Center  

Mashpee-Wampahoag  Indian  Trilxal  Council  . 

north  American  Indian  Center  of  Boston  , 

Grand  Traverse  Band  of  Ottawa  &  Chippewa 

Inter-Tribal  Counal  of  Michigan,  Inc 

Ml  Indian  Employment  and  Training  Service  .. 

North  American  Indian  Association  of  Det 

Potawatomi  indan  Nation 

Sault  Ste.  Marie  Tritje  of  Chippewa  lnd»ns  ..'. 

Southeastern  Mictiigan  Indians,  Inc 

American  Indian  Opportunities  Center  

Bois  Forte  R.B.C 

Fond  Du  Lac  R.B.C ......ZZZ 

Leech  Lake  R.B.C _."] 

Mille  Lacs  Band  of  Chippewa  lnd»ns  .....".~Z. 

Minneapolis  American  Indian  Center  

Red  Lake  Tribal  Council  

White  Earth  R.B.C  .""".'"" 

Mississippi  Band  of  Choctaw  Indians  ...!"!!!!!!!! 

Region  VII  American  Indian  Council,  Inc  , 

Assiniboine  &  Sioux  Tribes 

Blackfeet  Tribal  Business  Council ....'.. 

Chippewa  Cree  Tritae ™.",' 

Confederated  Salish  &  Kootenai  Tribes  ...ZZ 

"Crow  Indian  Tribe  

Fort  Beknap  Indian  Conimunity ZZZ~ 

Montana  United  Indian  Assodalkxi 

Norttwm  Cheyenne  Tribe ZZ.". 

Indian  Center,  Inc  ZZZ. 

Nebraska  Indran  Inter-Tribal  Dev.  Corp  .""."-Z 

Omaha  Tribe  of  Nebraska 

Inter-Tribal  Council  of  Nebraska ZZZZ!. 

Las  Vegas  Indian  Center,  Inc 

Shoshone-Paiute  Tribes  

Powtiatan  Renape  Nation ZZ... 

Alamo  Navajo  School  Board  Z.Z..Z...Z. 

All  Indian  PueWo  Council.  Inc  ZZ... 

Eight  Nortt)em  Indian  Puebks  Council  .....Z..Z. 

Five  Sandoval  Indian  Puebkjs.  Inc Z. 

Jtearilla  Apache  Tribe 

Mescalero  Apache  Tribe Z.ZZ. 

NatkjnaJ  Indian  Youth  Council Z.Z..Z. 

Puebk)  of  Acoma  ....„ Z.Z..Z.Z. 

Pueblo  of  Laguna  ..„ Z..     

Puebk)  of  Taos  

Puebks  of  Zuni  „ ZZZ 

Ramah  Navajo  School  Board,  Inc 

Santa  Clara  Indian  Puebto  ...„ „ 

Santo  Domingo  Tribe ZZ^ZZ. 

American  Indian  Community  House,  Irw"!!!."!."!! 

Native  American  Cultural  Center,  Inc "! 

Native  Am.  Comm.  Services  of  Erie  &  Niag 

St  Regis  Mohawk  Tribe  _ 

Seneca  Natk)n  of  Indians  Z..Z. 

Cumbertand  County  Associatkxi  for  Indian 

Eastern  Band  of  Cherokee  Indians  

Guilford  Native  American  Associatkm 

Haliwa-SaponI  Tritje,  Inc  ....." 

Lumbee  Regk)nal  Devetopnient  Associatkxi  „..! 

Metrolina  Native  American  Associatkxi 

North  Carolina  Commissior  of  Indan  Atfa „! 

Devils  Lai<e  Sioux  Tribe 

Standing  Rock  Sioux  Tribe .Z....Z.Z... 

Three  Affiliated  Trities— FL  BerttwkJ  R  ."."."."!!!. 

TurUe  Mot.ntain  Band  of  Chippewa  lnd»ns 

United  Tribes  Technical  College  

North  America  Indian  Cultural  Centers  


Grant  No. 


B-^195-6-^X)-81-65 

&-61 96-5-00-81-55 

B-^1 28-5-00-81 -55 

B-61 97-5-00-81-65 

B-51 98-6-00-81-55 

8-5199-6-00-81-55 

B-5200-6-00-81-55 

B-5201 -5-00-81 -55 

B-5202-5-00-81-55 

B-5203-5-0O-81-55 

B-5204-5-00-81-55 

B-5205-5-0O-81-55 

B-5206-6-00-81-55 

B-5207-6-00-81-65 

B-5208-5-00-81-65 

B-5209-6-00-81-65 

B-521 0-5-00-81-55 

B-521 1-6-00-81-65 

B-5212-5-00-81-55 

B-521 3-5-00-81-65 

B-5214-5-00-61-65 

B-5215-5-00-81-65 

B-521 6-5-00-81-55 

B-521 7-6-00-81-55 

B-521 8-5-00-81 -55 

B-521 9-5-00-81-65 

B-5220-5-00-81-65 

B-5221-6-00-81-65 

B-5222-5-00-81-65 

B-5223-6-00-81-55 

B-5224-6-00-81-65 

B-5225-5-00-81-55 

B-5226-6-00-81-65 

B-6227-6-00-81-65 

B-51 23-5-00-81 -55 

B-5228-5-00-81-55 

B-5229-6-00-61-65 

B-5230-5-00-81-65 

B-5232-5-00-81-65 

B-5233-5-0O-81-65 

B-5234-6-00-81-65 

B-5235-5-0O-81-55 

B-5236-6-00-81-65 

B-5237-5-00-«1-65 

&-5238-5-0O-81-55 

B-5239-6-00-81-65 

B-5240-6-00-81-55 

B-6241-6-00-81-65 

B-6242-5-0O-81-65 

8-524^-6-00-81-65 

B-5244-5-00-81-65 

8-5245-6-00-31-55 

B-5246-6-00-^1-65 

B-5247-5-00-81-65 

B-5249-6-00-81-65 

B-5250-5-00-81-55 

8-5251-5-0O-81-55 

B-5252-5-00-81-65 

8-5253-6-00-61-65 

B-5254-5-00-81-55 

B-6255-5-00-81-65 

B-5256-5-00-81-55 

B-5257-5-0O-81-55 

B-525&-5-00-81 -65 

B-5259-5-0O-81-55 

B-5260-5-00-81-55 

B-526 1-5-00-81 -55 

8-5262-5-00-81-55 

8-5263-5-00-81-55 

8-5264-6-00-81-55 

8-5265-5-00-81-55 


Administrative 


Program 


677 

3,835 

0 

0 

0 

0 

3,693 

20,927 

0 

0 

0 

0 

0 

0 

634 

3,590 

7,133 

40,417 

0 

0 

0 

0 

0 

0 

9,649 

54.677 

0 

0 

0 

0 

1.109 

6.283 

2.860 

16.208 

7.875 

44,623 

1.097 

6.218 

1.529 

8.665 

9.522 

53.959 

6,233 

35.319 

10.337 

N58.575 

0 

0 

13.631 

77.245 

15.496 

87.811 

5.177 

29.339 

14.573 

82,.579 

12.654 

71,705 

5,395 

30,569 

0 

0 

10.681 

60,524 

0 

0 

8,708 

49.342 

0 

0 

13.125 

74.372 

0 

0 

2.381 

13.494 

0 

0 

4.236 

24.004 

11.622 

65358 

5.250 

29,749 

10.011 

56,728 

6.789 

38,468 

6.191 

35.084 

0 

0 

6.662 

37,750 

7,983 

45,239 

2,607 

14,772 

19,406 

109,969 

5,268 

29,852 

3.005 

17,029 

8,219 

46,572 

1,322 

7,488 

2,860 

16,205 

0 

0 

4,453 

25,236 

8.074 

45,752 

0 

0 

14.573 

82,579 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

7,350 

41,648 

14,736 

83.502 

7,929 

44,931 

17,795 

100,839 

0 

0 

0 

0 

Total 


4.512 
0 
0 
24.620 
0 
0 
0 
4.224 
47.550 
0 
0 
0 
64.326 
0 
0 
7.392 
19.068 
52.498 
7.315 
10.194 
63.481 
41,552 
68.912 
0 
90,876 
103,307 
34.516 
97,152 
84,359 
35.964 
0 
71.206 
0 
58.050 
0 
87.497 
0 
15.875 
0 
28.240 
77.480 
34,999 
66,739 
45.257 
41.275 
0 
44,41;: 
53.222 
17,379 
129,37h 
35.12(. 
20,03't 
54,791 
8,810 
19.065 
0 
29.689 
53,826 
0 
97,15? 
0 
0 
0 
0 
0 
48,998 
98,238 
52,860 
1)8,634 
0 
0 
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U.S.  DEPARTMENT  OF  LABOR,  EMPLOYMENT  AND  TRAINING  ADMINISTRATION,  NATIVE  AMERICANS  CY  1995  TITLE  ll-B 

Allotments— Continued 


State 


40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40    OK 
40    OK 
40    OK 
40    OK 
40    OK 
40    OK 

40  OK 

41  OR 
41  OR 
41     OR 

41  OR 

42  PA 
42    PA 

44  Rl 

45  SC 

46  SD 
46  SD 
46  SD 
46  SD 
46  SD 
46    SD 

46  SD 

47  TN 

48  TX 
48    TX 

48  TX 

49  UT 

49  UT 

50  VT 

51  VA 
53    WA 
53    WA 
53    WA 
53    WA 
53    WA 
53    WA 
53    WA 
53    WA 
55    Wl 
55    Wl 
55    Wl 
55    Wl 
55    Wl 
55    Wl 
55    Wl 

55  Wl 

56  WY 


Grantee 


Caddo  Tribe  of  Oklahoma  

Central  Tribes  of  Shawnee  Area,  Inc 

Cherokee  Natron  of  Oklahoma 

Cheyenne-Arapaho  Tribes 

Chickasaw  Nation  of  Oklahoma  ; 

Choctaw  Natron  of  Oklahoma 

Citizen  Band  of  Potawatomi  Indians  of  OMah  .. 

Comanche  Tribe  of  Oklahoma  

Creek  Nation  of  Oklahoma 

Four  Tribes  Consortium  of  Oklahoma 

Inter-Tribe  Council  of  N.E.  Oklahoma 

K'rowa  Tribe  of  Oklahonwi 

Oklahoma  Trit>al  Assistance  Program,  Inc 

Osage  Tritjal  Council  

OTOE-Missouria  Tribe  of  Oklahoma 

Pawnee  Tribe  of  Oklatroma 

Ponca  Jtibe  of  Oklahoma 

Sac  &  Fox  Natron  of  Oklatroma ~. 

Seminole  Nation  of  Oklahoma 

Tonkawa  Tribe  of  Oklahoma 

United  Urt>an  Indian  Council,  Inc  

Confed.  Tribes  of  Sitetz  Inefians  of  Oreg 

Confed.  Tritws  of  ttw  Untatilla  Indian  Re 

Confederated  Tribe  of  Warm  Springs  

Organizalron  of  Forgotten  Americans 

CcHjrx^  of  Three  Rivers -. 

United  American  Indians  of  the  Delaware 

Rhode  Island  Indian  Council  

Catawba  Indian  Nation  

Ctieyenne  River  Skxix  Tribe  

Crow  Creek  Skxjx  Jrbe  

Lower  Brute  Skxjx  Tribe 

Oglala  Skxjx  Tribe - 

Rosebud  Stoux  Tritje 

Sissetort-Wahpeton  Sioux  Tribe 

United  SkXix  Tribe  Development  Corp 

Native  Amerroan  Intfian  Association 

Alat>ama-Coushatta  Indian  Tribal  Council 

Dallas  Inter-Tritjal  Center  

Ysleta  del  Sur  Puebto 

Indian  Training  &  Educatiuon  Center  

Ute  Indian  Tribe  

Abenaki  Self-Help  AssociatiorVNH  Ind.  C  

Mattaponi  Pamunkey  Monacan  Consortium  ... 

American  Indian  Community  Center  

Colviile  Confederated  Triljes 

Lunvni  Indian  Business  Council  

Makah  Tribal  Council ~ 

Puyallup  Tribe  of  Indians ~ 

SeatUe  Indian  Center 

Ttie  Tulalip  Tritjes 

Westem  WA  Indian  Empl.  and  Tmg  Pgm 

Ho-Chunk  Nation  

Lac  Courte  Oreilles  Trit)al  Goveming  Boa 

Lac  Du  Flambeau  Band  of  Lake  Superior  Ch 

Menominee  Indian  Tritje  of  Wisconsin  

Milwaukee  Area  Am.  Ind.  Manpower  Council 

Oneida  Tribe  of  Indians  of  Wl,  Inc 

Stockt)ridge-Munsee  Community 

Wisconsin  Indian  Consortium ~ 

Shoshone/Arapahoe  Trit)es 


Grant  No. 


8-5266-5-00-81-55 

B-5267-5-00-81-55 

8-5268-5-00-81-65 

8-5269-5-00-81-55 

8-5270-6-00-81-65 

8-5271-5-00^1-55 

B-5272-6-00-81-55 

8-5273-5-00-81-55 

8-5274-5-00-81-65 

8-5275-6-00-81-55 

8-5276-6-00-81-55 

8-5277-5-00-81-55 

8-6278-5-00-81-55 

8-5279-5-00-81-55 

8-5280-5-00-81-55 

8-5281-5-00-81-55 

B-5282-5-00-81-55 

8-5283-5-00-81-55 

8-5284-5-00-81-55 

8-5285-5-00-81-55 

8-5286-5-00-81-55 

8-5287-5-00-81-55 

8-5288-5-00-81-55 

B-5289-6-00-81-55 

8-5290-5-00-81-55 

8-5291-5-00-81-55 

8-5292-5-00-81-55 

8-5293-5-00-81-55 

8-5294-5-00-81-55 

8-5295-5-00-81-55 

B-51 29-5-00-81 -55 

B-5296-5-00-81-55 

8-6297-6-00-81-55 

B-5298-5-0O-81-55 

8-5299-5-00-81-55 

8-5300-5-00-81-55 

8-5301-5-00-81-55 

B-5302-5-00-81-65 

8-5303-5-00-81-55 

8-5304-5-00-81-55 

B-5305-5-00-81-55 

B-5306-5-00-81-55 

8-5307-5-00-81-55 

8-5308-6-00-81-55 

B-5309-5-00-81-55 

8-5310-5-00-81-55 

8-5311-5-00-81-55 

B-51 31 -5-00-81 -55 

8-5312-5-00-81-55 

8-5313-5-00-81-55 

8-5130-5-00-81-65 

8-5314-5-00-81-55 

8-5322-5-00-81-55 

8-5315-5-00-81-65 

8-5316-5-00-81-65 

8-5317-5-00-81-55 

8-5318-5-00-81-55 

8-5319-5-00-81-55 

8-5320-5-00-81-55 

8-5321-5-00-81-65 

8-5323-5-00-81-65 


Administrative 

Program 

Total 

1,973 

11.182 

13,155 

8,201 

46,470 

54,671 

171,959 

974,435" 

1,146.394 

17,687 

100.223 

117,910 

59,450 

336,882 

396,332 

79.073 

448,082 

527,155 

50,145 

284.155 

334.300 

16,256 

92,120 

108,376 

77,118 

437,003 

514.121 

5,775 

32,724 

38,499 

9,305 

52.727 

62,032 

15,279 

86,580 

101,859 

41,963 

237.787 

279,750 

12,238 

69,346 

81,584 

3,765 

21,338 

25,103 

4,671 

26,466 

31.137 

8,599 

48,727 

57.326 

0 

0 

0 

11,351 

64,319 

75,670 

6,644 

37,648 

44.292 

62,401 

353,603 

416,004 

3,458 

19,593 

23.051 

2,643 

14,977 

17.620 

7,965 

45,137 

53.102 

514 

2.910 

3.424 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

13.613 

77.143 

90.756 

0 

0 

0 

2.770 

15,695 

18.465 

29.634 

167,929 

197,563 

25,507 

144,539 

170,046 

7,513 

42,572 

50,085 

12,419 

70,371 

82,790 

0 

0 

0 

1.503 

8.514 

10.017 

0 

0 

0 

1.459 

8.268 

9.727 

688 

3,898 

4.586 

6.372 

36.109 

42.481 

0 

0 

0 

0 

0 

0 

22.918 

129,870 

152,788 

9.468 

53,651 

63.119 

4,490 

25.440 

29,930 

2.064 

11,694 

13,758 

2.486 

14,088 

16,574 

0 

0 

0 

2.299 

13,028 

15,327 

16,564 

93,863 

110,427 

1,891 

10,714 

12,605 

5,938 

33,647 

39,585 

3,711 

21,030 

24.741 

7.748 

43,905 

51,653 

0 

0 

.    0 

5.793 

32,826 

38,619 

1,179 

6.680 

7,859 

4,707 

26,671 

31 .378 

14,211 

80,527 

94,738 

U.S.  DEPARTMENT  OF  LABOR  EMPLOYMENT  AND  TRAINING  ADMINISTRATION  NATIVE  AMERICANS  PY  1995  TITLE  IV-A 

ALLOTMENTS 


State 


National 
Total 


Grantee 


Grant  No. 


Administrative 


11,957.402 


Program 


47.829,598 


Total 


59,787,000 
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U.S.  Department  of  Ubor  EMPLOYME^f^  and  Training  Administration  Native  Americans  PY  1995  Title  IV-A 

Allotments— Continued 


state 


1 

al 

1 

al 

2 

AK 

2 

AK 

2 

AK 

? 

AK 

2 

AK 

2 

AK 

2 

AK 

2 

AK 

2 

AK 

o 

AK 

2 

AK 

2 

AK 

2 

AK 

2 

AK 

2 

AK 

2 

AK 

A2 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

5 

ar 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

6 

CA 

8 

CO 

8 

CO 

8 

CO 

10 

de 

12 

FL 

12 

FL 

12 

FL 

15 

HI 

15 

HI 

16 

ID 

16 

id 

16 

ID 

17 

IL 

18 

•  IN 

20 

KS 

20 

KS 

22 

LA 

23 

ME 

23 

ME 

23 

ME 

24 

MD 

25 

MA 

25 

MA 

26 

Ml 

26 

Ml 

26 

Ml 

26 

Ml 

Grantee 


26    Ml 


Inter-TritMl  Council  of  Alabama 

Poarch  Band  of  Creek  Indians 

Aleutian/Pribilof  Islands  Association 

Arctic  Slope  Native  Associatlor, 

Association  of  Village  Council  President 

Bristol  Bay  Native  Association 

Central  Council  of  Tlingit  and  Haida  , 

Chugachmiut 

Cook  Inlet  Tribal  Council  ...Z 

Kawerak  Incorporated 

Kenaitze  Indian  Trtoe 

Kodiak  Area  Native  Association „ 

Kuskokwi'm  Native  Association 

Maniilaq  Manpower 

Metlakatia  Indian  Community  .„ _ 

Native  Village  of  Ban^ow 

Orutsararmuit  Native  Council  

Tanana  Chiefs  Conference,  Inc 

Affiliatkxi  of  Arizona  Ind.  Cntrs.  Inc 

American  Indian  Association  of  Tucson 

Cotorado  River  lnd«n  Tribes 

Gila  River  Indian  Communitjf 

Hopi  TribaJ  Council  _ _.... 

Indian  Devetopmerrt  District  of  Arizona 

Native  Americans  for  Commtmity  Action  _ 

Navajo  Natkin „... 

Pasqua  Yaqui  Trit>e  "... 

Phoenix  Indian  Center,  Inc 

Salt  River  Pima-Maricopa  Indten  Council 

San  Carios  Apache  Trit)e  

Tohono  O'Odham  Nation „ _ 

White  Mountain  Apactie  Tribe _ 

American  Indian  Center  of  Aricansas.  Inc  

American  Indian  Center  of  Santa  Clara  Va  .... 

Califomia  Indian  Manpower  Consortium,  I  

Candelaria  American  Indian  Council , 

Indian  Human  Resources  Center,  Inc 

Northern  CA  Indian  Devekipnwnt  Council 

Quechan  Indian  Tribe  „ 

Southern  CA  Indian  Center.  Inc  ..._ ......". 

Tule  River  Tribal  Council 

United  Indian  Natwns,  Inc  

Ya-Ka-Ama  Indian  Educatton  &  Devek)pment 

Denver  Indian  Center  _ 

Southern  Ute  Indian  Tribe  .. 

L»te  Mountain  Ute  kxfian  Tribe „. 

Nantk»ke  Indian  Association,  Inc    _... 

Florida  Governor's  Council  on  Indian  Aff 

Mkxosukee  Corporation _ 

Seminole  Trit>e  of  Florida  „ ......~. 

Alu  Like,  Inc  „ 

State  of  HI  Dept  of  Labor  and  Industria  ......... 

Kootenai  Tribe  of  Idaho „ 

Nez  Perce  Tribe 

Shoshone-Bannock  Tribes  ..".. 

Native  Americans  Educ  Sn/cs  College  ._ 

Indiana  American  Ind  Manpower  CoutkII  

Mkl  American  All  Indian  Center,  Inc 

United  Tribes  of  Kansas  and  S.E.  Nebrask  .... 

Inter-Tribal  Council  of  Louisiana,  Inc 

Central  Maine  Indian  Association,  Inc 

Passamaquoddy  Tribe 

Trit}al  Governors,  Inc 

Baltimore  Anwrk^an  Indian  Center 

Mashpee-Wampahoag  Indian  tribal  Council  .... 

North  American  Indian  Center  of  Boston  

Grand  Traverse  Band  of  Ottawa  &  Chippewa  , 

Inter-Tribal  Council  of  Michigan,  Inc 

Ml  Indian  Employment  and  Training  Servi  

North  American  Indian  Assodatkm  of  Det  

Potawatomi  Indian  Natwn 


Grant  No. 


B-51 33-5-00-81-55 
B-51 32-5-00-81 -55 
B-51 34-5-00-81-55 
B-5126-&-00-81-55 
B-51 35-5-00-81-55 
B-5136--5-0O-81-55 
B-61 37-6-00-81 -55 
B-51 39-5-00-81 -65 
B-51 38-5-00-81-55 
B-51 40-5-00-61 -55 
B-5141-5-00-81-65 
B-5142-5-00-61-55 
B-5124-5-0Q-81-55 
B-51 43-5-00-81-55 
B-51 44-5-00-81-55 
B-51 25-5-00-81-55 
B-51 45-5-00-81-55 
B-51 46-5-00-81 -55 
B-5147-5-00-81-55 
B-51 48-5-00-81 -55 
B-51 49-5-00-81 -55 
B-51 50-5-00-81-55 
B-51 51 -5-00-81 -55 
B-51 52-5-00-81-65 
B-51 53-5-00-81-55 
B-51 54-6-00-81-55 
B-51 55-6-00-81-65 
B-51 55-6-00-81-55 
B-51 57-6-00-81-55 
&-51 58-5-00-81-66 
B-51 59-6-00-81-65 
B-51 60-5-00-81-55 
B-5161-6-00-81-55 
B-51 62-6-00-61 -55 
B-51 63-5-00-81-65 
B-51 64-5-00-61-55 
B-5165-5-00-81-55 
B-51 66-5-00-81 -55 
B-51 27-6-00^^1-55 
B-51 67-5-00-61-65 
B-51 68-5-00-81 -55 
B-51 69-5-00-61-65 
B-5170-6-0O-61-55 
B-51 71 -5-00-81 -65 
B-5172-5-0O-81-65 
B-51 73-5-00-81 -55 
B-51 74-5-00-81-55 
B-51 76-5-00-61-55 
B-51 77-6-00-81-55 
B-51 78-6-00-81-55 
B-61 80-5-00-81-56 
B-51 81 -5-00-81 -65 
B-51 82-6-00-81 -65 
B-51 83-5-00-61 -55 
B-51 84-6-00-81 -65 
B-51 85-6-00-81 -55 
B-51 86-5-00-81 -55 
B-51 92-6-00-81 -65 
B-51 93-6-00-61 -55 
B-51 95-6-00-81 -55 
B-51 96-5-00-61-55 
B-51 28-5-00-81 -65 
B-5197-5-0O-61-65 
B-51 98-5-00-81 -55 
B-51 99-5-00-61-55 
B-5200-5-00-81-55 
B-5201-5-00-61-55 
B-5202-5-00-81-55 
B-5203-5-00-61-55 
B-5204-6-00-81-55 
B-5205-5-0O-81-55 


Administrative 


50,326 
19,922 
6,691 
8.605 
83,736 
22.850 
41.375 
8.516 
84,370 
35,318 
4.486 
8.983 
9.887 
24.768 
4.282 
7.360 
9.973 
68.011 
54.713 
57.512 
14,469 
128.968 
61.280 
29.624 
38.911 
1.410.930 
24.134 
176.349 
30,008 
73.969 
100.620 
97.550 
65.005 
33.023 
481.077 
64,336 
67.701 
48.249 
9.307 
278.129 
20.351 
89.684 
18.473 
126.117 
10.041 
19.926 
5.691 
190.046 
17,068 
17,139 
354.040 
15.711 
3.603 
15.867 
48.938 
109.408 
53.577 
33,019 
82,683 
131.735 
16.383 
5.954 
15.024 
51,019 
13,522 
45.617 
10.440 
13.222 
144.959 
54,010 
21.719 


Program 


201,306 
79.686 
26.765 
34,420 
334.944 
91,399 
165.501 
34,063 
337,478 
141.273 
17.943 
35,931 
39,546 
99,072 
17,126 
29.441 
39,892 
272,046 
218,852 
230,047 
57.877 
515.871 
245.122 
1 18.498 
155^5 
5.643.723 
96.536 
705,396 
120,032 
295,876 
402,480 
390.198 
260,020 
132,094 
1.924.307 
257.342 
270,805 
192.995 
37.229 
1.112.517 
81.406 
358,735 
73.890 
504.466 
40.163 
79.705 
22.766 
760.185 
68.273 
68.558 
1,416.159 
62.846 
14.412 
63.467 
195.750 
437.634 
214.307 
132.075 
330,733 
526,939 
65.532 
23.817 
60.098 
204.074 
54.090 
182.467 
41.761 
52,890 
579,834 
216.041 
86.874 


Total 


251.631 
99.60t. 
33.46C 
43.025 
418.68{> 
114,246 
206,876 
42,579 
421,848 
176,591 
22,429 
44,9U 
49,433 
123,840 
21,408 
36,801 
49.865 
340.057 
273,565 
287,559 
72,346 
644.839 
306.402 
148.122 
194.556 
7.054.653 
120,670 
881,745 
150,040 
369.845 
503.100 
487.748 
325.025 
165.117 
2.405.384 
321.677 
338.506 
241.244 
46.536 
1.390.646 
101,757 
448,419 
92.363 
630.583 
50.204 
99.631 
28,457 
950,231 
85,341 
85,697 
1.770.199 
78.557 
18.015 
79.334 
244.688 
547,042 
267,884 
165.094 
413.418 
658.674 
81.915 
29.771 
75.122 
255.093 
67.612 
228.084 
52.201 
66.112 
724,793 
270,051 
106,593 
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U.S.  Department  of  Labor  Employment  and  Training  Administration  Native  Americans  PY  i995  Title  IV-A 

Allotments— Continued 


state 


26  Ml 

26  Ml 

27  MN 
27  MN 
27  MN 
27  MN 
27  MN 
27  MN 
27  MN 

27  MN 

28  MS 

29  MO 

30  MT 
30  MT 
30  MT 
30  MT 
30  MT 
30  MT 
30  MT 
30  MT 


31 
31 
31 


NE 
NE 
NE 


32  NV 

32  NV 

32  NV 

34  NJ 

35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 
35  NM 

35  NM 
38  NY 

36  NY 
36  NY 
36  NY 

36  NY 

37  NC 
37  NC 
37  NC 
37  NC 
37  NC 
37  NC 

37  NC 

38  ND 
38  ND 
38  ND 
38  ND 

38  ND 

39  OH 

40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 
40  OK 


Grantee 


Sault  Ste.  Marie  Trilje  of  Chippewa  India 

Souttieastem  Michigan  Indians,  Inc  

American  Indian  Opportunities  Center  

Bois  Forte  R.B.C 

Fond  Du  Lac  R.B.C 

Leech  lake  R.B.C 

Mille  Lacs  Band  of  Chippewa  Indians 

Minneapolis  American  Indian  Center 

Red  Lake  Trital'Council 

White  Earth  R.B.C 

Mississippi  Band  of  Choctaw  Indians 

Region  VII  American  Indian  Council.  Inc  

Assiniboine  &  Sioux  Tribes 

Blackfeet  Tribal  Business  Council 

Chippewa  Cree  Trit>e 

Confederated  Salish  &  Kootenai  Tribes 

Crow  Indian  Trit)e  

Fort  Belknap  Indian  Community 

Montana  United  Indian  Association 

Northern  Cheyenne  Tritje 

Indian  Center,  Inc  

Nebraska  Indian  Inter-Tribal  Dev.  Corp  

Omaha  Tribe  of  Nebraska 

Inter-Tribe  of  Nebraska 

Las  Vegas  Indian  Center.  Inc 

Shoshone-Paiute  Tribes  — .... 

Powtiatan  Renape  Natran 

AlanDO  Navajo  Sctiool  Board  

All  Indian  PuetJio  Council,  Inc  

Eight  Northern  Indian  Pueblo  Council 

Five  Sandoval  Indian  Pueblos,  Inc 

Jkarilla  Apache  Tritie  

Mescalero  Apache  Tribe 

National  Indian  Youth  Council 

Puebto  of  Acoma 

Pvebto  of  Laguna 

Puet>k>  of  Taos  

Pitetoto  of  Zuni  

Ramah  Navajo  School  Board,  Inc 

Santa  Clara  Indian  Pueb»lo  

Santo  Domingo  Trit)e 

Amerk:an  Indian  Community  House,  Inc 

Native  American  Cultural  Center,  Inc 

Native  Am.  Comm.  Servk:es  of  Erie  &  Niag  , 

St.  Regis  Mohawk  Tribe  

Seneca  Nation  of  Indians  

Cumbertand  County  Association  for  Indian  .. 

Eastern  Band  of  Cherokee  Indians 

Guilford  Native  American  Associatk>n  ..... — 

Haliwa-Saponi  Tritie,  Inc  

Lumbee  Regbnal  Development  Associatkxi 

Metrdina  Native  American  Association 

North  Carolina  Commission  of  Indian  Affa  ... 

Devils  Lake  Sioux  Tribe 

Standing  Rock  Skxix  Tfbe 

Three  Affiliated  Tribes— Ft  BerthoW  R  

Turtle  Mountain  Band  of  Chippewa  Indians  . 

United  Tribes  Technteal  College  

North  American  Indian  Cultural  Centers  

Caddo  Tribe  of  Oklahoma  

Central  Tribes  of  Shawnee  Area,  Inc 

Cherokee  Natk)n  of  Oklahoma 

Cheyenne-Arapaho  Tribes 

Chickasaw  Natron  of  Oklahoma 

Choctaw  Natwn  of  Oklahoma 

Citizen  Band  Potawatomi  Indians  of  Oklah  .. 

Comanche  Tribe  of  Oklahoma  

Creek  Natkxi  of  Oklahoma 

Four  Tribes  Consortium  of  Oklahoma 

Inter-Tribal  Council  of  N.E.  Oklahoma  

Kiowa  Tribe  of  Oklahoma 


Grant  No. 


B-5206-5-00-81-65 

B-5207-5-00-61-55 

B-5208-5-00-81-55 

B-5209-5-00-61-55 

B-5210-5-00-81-55 

B-521 1-5-00-81-55 

B-5212-5-00-81-55 

B-521 3-5-00-81 -55 

B-5214-5-00-81-55 

B-521 5-5-00-81 -55 

B-5216-5-00-61-55 

B-521 7-5-00-81 -55 

B-521 8-5-00-61-55 

B-521 9-5-00-81 -65 

B-5220-5-00-81-55 

B-5221-6-00-81-55 

B-5222-5-00-61-55 

B-5223-6-00-81-55 

B-5224-5-00-61-55 

B-5225-5-00-61-65 

B-5226-5-00-81-55 

B-5227-5-00-81-55 

B-51 23-5-00-81 -55 

B-51 23-5-00-61 -55 

B-5229-5-00-81-65 

B-5230-5-00-81-55 

B-5232-5-00-81-55 

B-5233-5-00-81-55 

B-5234-5-00-81-55 

B-5236-5-00-81-55 

B-5236-5-00-61-55 

B-5237-5-00-81-55 

B-5238-5-00-81-55 

B-5239-5-00-81-55 

B-5240-5-0O-81-55 

B-524 1-5-00-81 -55 

B-5242-5-00-81-55 

B-5243-5-0O-61-55 

B-5244-5-00-81-55 

B-5245-5-00-61-65 

B-5246-5-00-61-55 

B-5247-5-00-81-55 

B-5249-5-00-61-55 

B-525O-5-0O-81-55 

B-5251 -5-00-81 -55 

B-5252-5-00-81-55 

B-5253-5-00-81-55 

B-5254-6-00-81-55 

B-5255-5-00-81-55 

B-6256-5-00-81-55 

B-5257-5-00-81-55 

B-5258-5-00-81-55 

B-5259-5-00-81-55 

B-5260-5-00-61-55 

B-526 1-5-00-81 -55 

B-5262-5-00-81-55 

B-5263-5-00-81-65 

B-5264-5-00-81-66 

B-5265-5-00-81-55 

B-5266-5-00-81-65 

B-5267-5-00-81-55 

B-5268-5-00-81-55 

B-5269-5-00-81-55 

B-5270-5-00-81-55 

B-5271-5-00-81-55 

B-5272-5-00-61-55 

B-5273-5-00-81-55 

B-5274-5-00-81-55 

B-5275-5-00-61-55 

B-5276-5-00-81-55 

B-5277-5-0O-81-55 


Adrmnistratrve 

Program 

Total 

45,835 

183.342 

229,177 

26.784 

107.135 

133,919 

117.796 

471.186 

588,982 

5.540 

22.161 

27,701 

46.248 

184.992 

231,240 

42.070 

168.278 

210,348 

9.376 

37.504 

46,880 

87.066 

348.218 

435.273 

44.737 

178.947 

223.684 

31.403 

125.613 

157.016 

56.375 

225.501 

281.876 

92.938 

371.752 

464.6S0 

52.650 

210,599 

253,249 

69.394 

277,578 

346,972 

27.448 

109,790 

137.238 

54.788 

219,150 

273.938 

48.526 

194,104 

242.630 

19.952 

79,808 

99,760 

86.234 

344,938 

431,172 

43,558 

174.233 

217,791 

56,780 

227.120 

283,900 

56.218 

224.873 

281,091 

19,645 

78,580 

98,225 

70,436 

281,745 

352,181 

26.887 

107.550 

134.437 

24,430 

97.718 

122,148 

58.017 

232.067 

290,084 

12.579 

50.317 

62.896 

26.559 

106.234 

132.793 

12.948 

51 .793 

64.741 

21.467 

85.869 

107,336 

13.735 

54,939 

68,674 

24.521 

98.082 

122,603 

255.491 

1.021.966 

1.277.457 

32.174 

128.697 

160.871 

21,844 

87.375 

109.219 

10.500 

42.001 

52.501 

61.203 

244.811 

306.014 

24.650 

98.601 

123.251 

6.758 

27.032 

33.790 

18.175 

72,702 

90.877 

123.949 

495,795 

619,744 

47.701 

190,803 

238.504 

35.926 

143,702 

179.628 

29.680 

118,722 

148.402 

43.780 

175,119 

218.899 

19.156 

76,623 

95,779 

46.789 

187,156 

233,945 

13.699 

54,794 

68.493 

15.421 

61,683 

77.104 

202.667 

810.666 

1.013.333 

14.001 

56,003 

70.004 

47.634 

190,536 

238.170 

29.682 

118.728 

148.410 

50.494 

201,976 

252,470 

38.961 

155,845 

194,806 

80.282 

321,128 

401.410 

39.040 

156,158 

195,198 

105.545 

422,178 

527,723 

6.438 

25.751 

32,189 

15.665 

62.661 

78,326 

306.422 

1.225,687 

1.532,109 

48.605 

194,418 

243,023 

109,402 

437,606 

547,008 

158.550 

634,598 

793,248 

66.544 

266,175 

332,719 

34.565 

138,260 

172.825 

143.317 

573.266 

716,583 

22221 

88,885 

111,106 

18,077 

72,306 

90.383 

45,146 

180,585 

225,731 

43170 
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Allotments— Continued 


state 


40 

OK 

40 

OK 

40 

OK 

40 

OK 

40 

OK 

40 

OK 

40 

OK 

40 

OK 

40 

OK 

41 

OR 

41 

OR 

41 

OR 

41 

OR 

42 

PA 

42 

PA 

44 

Rl 

45 

SO 

46 

SD 

46 

SD 

46 

SD 

46 

SD 

46 

SD 

46 

SD 

46 

SD 

47 

TN 

48 

TX 

48 

TX 

48 

TX 

49 

UT 

49 

UT 

50 

VT 

51 

VA 

53 

WA 

53 

WA 

53 

WA 

53 

WA 

53 

WA 

53 

WA 

53 

WA 

53 

WA 

55 

Wl 

55 

Wl 

55 

Wl 

55 

Wl 

55 

Wl 

55 

Wl 

55 

Wl 

55 

Wl 

56 

WY 

Qrantee 


Oklahoma  Tribal  Assistance  Program,  Inc  .... 

Osage  Trtoal  Courxal 

OTOE-Missouria  Tritie  of  Oklahoma  

Pawnee  Tribe  of  Oklahoma „ 

Ponca  Tribe  of  Oklahoma 

Sac  &  Fox  Nation  of  Oklahoma 

Semino<e  Nation  of  Oklahoma 

Tonkawa  Tribe  of  Oklahoma  

United  Urban  Indian  Council,  Inc  .. 

Confed.  Tribes  of  Siletz  Indians  of  Oreg 

Confed.  Tribes  of  the  Umatilla  Indian  Re 

Confederated  Tribes  of  Warm  Springs 

Organization  of  Forgotten  Americans „ 

Council  of  Three  Rivers 

United  American  Indians  of  the  Delaware 

Rhode  Island  Indian  Council  

Catawta  Indian  Natkxi  

Cheyenne  River  Skx«  Tribe  "..... 

Crow  Creek  Sioux  Tribe  

Lower  Brule  Sioux  Tribe „. „. 

Oglala  Sioux  Tribe 

Rosebud  Sioux  Tribe " 

Sisseton-Wahpeton  Sioux  Tribe  

United  Sioux  Tribe  Development  Corp 

Native  American  Indian  Association 

Alabama-Coushatta  Indian  TribaJ  Council , 

Dallas  Inter-Tribal  Center  

Ysleta  del  Sur  Puebk) ......,, 

Indian  Training  &  Education  Center  Z 

Ute  Indian  Tribe  ; 

Abenaki  Self-Help  AssociatiorVNH  Ind.  6  ...Z 
Mattaponi  Pamunkey  Monacan  Consortium  .. 

American  Indian  Community  Center  

Colville  Confederated  Tribes  

Lummi  Indian  Business  Council  

Makah  Tribal  Council „ .ZZ. 

Puyallup  Tribe  of  Indians 

Seattle  Indian  Center ', 

The  Tulalip  Tribes ' 

Western  WA  Indian  Empi.  and  Tmg  Pgm  ZZ.. 

Ho-Chunk  Nation  

Lac  Courte  Oreilles  Trital  Governing  Boa  

Lac  Du  Flambeau  Band  of  Lake  Superior  Ch 

Menominee  Indian  Tribe  of  Wisconsin 

Milwaukee  Area  Am.  Ind.  Manpower  Council 

Oneida  Tribe  of  Indians  of  Wl,  Inc 

Stockbridge-Munsee  Community 

Wisconsin  Indian  Consortium 

Shoshone/Arapatioe  Tribes ..Z 


Grant  No. 


B-5278-5-00-81-55 

B-5279-5-00-81-55 

B-5280-5-0a-81-55 

B-5281-&-00-81-55 

B-5282-5-00-81-55 

B-5283-5-00-81-55 

B-5284-5-0O-81-55 

B-5285-5-00-81-55 

B-5286-5-00-81-55 

B-5287-5-00-81-55 

B-528&-5-00-81-65 

B-5289-5-00-81-65 

B-5290-5-00-81-55 

B-5291 -5-00-81 -65 

B-5292-6-00-81-55 

B-5293-5-0&-81-55 

B-5294-5-00-81-55 

B-5295-5-00-81-55 

8-5129-5-00-81-55 

&-5296-6-00-81-55 

B-5297-5-00-81-55 

B-5298-5-00-81-55 

B-5299-5-00-81-55 

&-5300-5-00-81-55 

B-5301-5-00-81-55 

B-5302-5-00-81-55 

B-53G3-5-00-81-55 

B-5304-5-00-81-55 

B-5305-5-00-81-55 

B-5306-&-00-81-65 

B-5307-5-0(>-81-55 

B-5308-5-00-81-65 

8-5309-5-00-81-55 

8-5310-5-00-81-55 

B-5311-5-0O-81-55 

8-5131-5-00-81-55 

8-5312-5-00-81-55 

8-5313-6-00-81-55 

8-5130-5-00-81-55 

8-5314-5-00-81-55 

8-5322-5-00-81-55 

8-5315-6-00-81-55 

8-5316-6-00-81-55 

8-5317-5-00-81-55 

8-5318-5-00-81-65 

8-5319-5-0O-81-55 

8-5320-5-00-81-55 

8-5321-5-00-81-55 

8-5323-6-00-81-55 


Administrative 


1 


74,085 
26.651 

9,076 

9,595 
22,131 

6,810 

28,036 

16.089 

118,768 

113,391 

8.171 
21.954 
78.451 
115.862 
28.259 
47.466 
37.747 
52,186 
14,455 

9,754 

135,958 

87,746 

34,007 

121,793 

60.221 

129.838 

66.879 

79.083 

96.829 

24.120 

23,846 

45.906 

137.555 

35.537 

20.908 

6.097 
30.167 
74.358 
5.830 
155.897 
40.063 
29.767 
16.107 
30.839 
45.537 
40.042 
14.561 
28.287 
77.196 


Program 


296,340 
106,606 
36,306 
38,378 
88,526 
27,239 
112,146 
64,354 
475,070 
453,563 
32,684 
87,815 
313,805 
463,449 
113,035 
189,865 
150.986 
208,745 
57.818 
39.016 
543.834 
350.982 
136.030 
487.170 
240,884 
519.352 
267.517 
316.334 
387.318 
96.480 
95.382 
183.625 
550.222 
142.147 
83,632 
24,386 
120.666 
297.432 
23.322 
623.588 
160.253 
119.068 
64.428 
123.356 
182,148 
160.167 
58.245 
113.146 
308.783 


Total 


370.425 
133.257 

45.382 

47.973 
110,657 

34,049 
140.182 

80,443 
593,838 
566,954 

40,855 
109,769 
392.256 
579.311 
141.294 
237.331 
188.733 
260,931 

72,273 

48,770 
679,792 
438,728 
170,037 
608,963 
301,105 
649.190 
334.396 
395.417 
484.147 
120,600 
119,228 
229,531 
687,777 
177,684 
104,540 
30,483 
150,833 
371,790 
29,152 
779,485 
200,316 
148.835 
80,535 
154,195 
227,685 
200,209 
72,806 
141,433 
385,979 


Note:  Cuirent  section  401  grantees 
discovering  any  discrepancies  between  the 
above  figures  and  the  most  recent  Notice  of 
Obligation  (NOO)  received  from  the 
Department  should  immediately  report  such 
discrepancies  to  their  DINAP  Federal 
Representative  Team  or  to  the  Grant  Officer, 
James  DeLuca. 


Signed  at  Washington,  D.C.,  this  14th  day 
of  August,  1995. 
Thomas  M.  Dowd. 

Chief,  Division  of  Indian  and  Native 

American  Proffxuns. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted  Programs. 

James  C  DeLuca, 

Grant  Officer,  Office  of  Grants  and  Contracts 

Management,  Division  of  Acquisition  and 

Assistance. 

[FR  Doc.  95-20531  Filed  8-17-95;  8:45  am) 
BILUNQ  COOE  4610-aO-P 


THE  COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  19  September 
1995  at  10:00  AM  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312.  Judiciary  Square,  441  F  Street, 
N.W.,  Washington,  D.C.  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
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statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  niunber. 

Dated  in  Washington,  D.C.  27  July  1995. 
Charles  H.  Atherton, 
Secretaiy. 

[FR  Doc.  95-20533  Filed  8-17-95;  8:45  am] 
BILLMO  CODE  •33»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0M6  Review 

In  accordance  with  the  PapeTwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  September  15, 1995. 
Copies  of  materials  may  be  obtained  at 
the  NSF  address  or  telephone  number 
shown  below. 

(A)  i^gency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  OMB  Desk  Officer  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Jonathan  Winer.  Desk  Officer. 
OMB,  722  Jackson  Place.  Room  3208. 
NEOB.  Washington.  DC  20503. 

Title:  Evaluation  of  the  National 
Science  Foundation's  Science  and 
Technology  Centers  Program  (STC). 

Affected  Public:  Individuals  or 
households  and  non-profit  institutions. 

Respondents/Reporting  Burden:  850 
respondents.  680  total  burden  hours. 

Abstract:  NSF  needs  to  evaluate  the 
accomplishments  and  impacts  of  its 
Science  and  Technology  Centers 
program  in  order  to  (1)  Make  a  number 
of  management  decisions  regarding  the 
future  of  the  program,  and  (2)  report  to 
OMB  and  the  Congress  under  the  GPRA 
pilot  study  arrangement;  information 
will  be  gathered  from  Principal 
Investigators.  E)eans.  industry  and 
education  users,  and  Ph.D  graduates  in 
industry  and  their  supervisors. 

Dated:  August  15, 1995. 
Herman  G.  Fleming, 
Reports  Clearance  Officer. 
(FR  Doc.  95-20523  Filed  8-17-95;  8:45  am] 
BHJJNQ  COOE  7666-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Poclwt  No.  50-382] 

In  the  Matter  of  Entergy  Operations, 
Inc.,  (Waterford  Steam  Electric  Station, 
Unit  3);  Exemption 

I 

Entergy  Operations.  Inc..  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-38.  which 
authorizes  operation  of  the  Waterford 
Steam  Electric  Station.  Unit  3 
(Waterford  3).  The  operating  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Conunission  now  and  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site  in  St. 
Charles  Parish,  Louisiana. 

n 

Title  10  CFR  73.55,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  imreasonable  risk  to  the 
public  health  and  safety." 

10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  10  CFR 
73.55(d)(5)  requires  that  "A  munbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area .  .  ." 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 


returning  them  when  exiting  the  site.  By 
letter  dated  October  24, 1994,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
vfiW  not  endanger  'ife  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  employee  and  contractor 
identification/access  control  cards  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  from  the 
protected  areas  of  the  Waterford  3  site. 
Station  security  personnel  are  required 
to  maintain  control  of  the  badges  while 
the  individuals  are  offsite.  This  practice 
has  been  in  effect  at  the  Waterford  3, 
since  the  operating  license  was  issued. 
Seciuity  personnel  retain  each 
identification  access  control  card,  when 
not  in  use  by  the  authonzed  individual, 
writhin  appropriately  designed  storage 
receptacles  inside  a  bullet-resistant 
enclosure.  An  individual  who  meets  the 
access  authorization  requirements  is 
issued  a  picture  identification  card 
which  also  serves  as  an  access  control 
card.  This  card  allows  entry  into 
preauthonzed  areas  of  the  station.  While 
entering  the  plant  in  the  present 
configuration,  an  authorized  individual 
is  "screened"  by  the  required  detection 
equipment  and  by  the  issuing  security 
officer.  Having  received  the  badge,  the 
individual  proceeds  to  the  access  portal, 
ii.ierts  the  access  control  card  into  the 
ccrd  reader,  and  passes  through  the 
turnstile  which  is  unlocked  by  the 
access  card.  Once  inside  the  station,  the 
access  card  allows  entry  into  areas  if  the 
preauthorized  criteria  are  met. 

This  present  procedure  is  labor 
intensive  since  security  personnel  are 
required  to  verify  badge  issuance, 
ensure  badge  retrieval,  and  maintain  the 
badges  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
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regulations  permit  employees  to  remove 
their  badges  from  the  site,  but  an 
exemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  ofisite  instead  of  returning 
them  when  exiting  the  site. 

Under  the  proposed  system,  all 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
number.  Since  the  hand  geometry  is 
imique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  vOTifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balance 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  wiU  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  or 
to  stunmon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology's  capability  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  budge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
datat>ase.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signature"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  acces 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  o' 
taking  the  badge  offsite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
under  the  observation  of  seciuity 
personnel.  The  system  of  identification 
badges  coupled  with  their  associated 


access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  Addition  of  a 
hand  geometry  biometrics  system  will 
provide  a  sigi^cant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  site. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55.  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measiu^s  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent''  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  as  long  as  the  licensee  uses 
the  hand  geometry  access  control 
system,  the  Commission  hereby  grants 
Entergy  Operations,  inc.  an  exemption 
from  those  requirements  of  10  CFR 
73.55(d)(5)  relating  to  the  returning  of 
picture  badges  upon  exit  frtjm  the 
protected  area  such  that  individuals  not 
employed  by  the  licensee,  i.e., 
contractors,  who  are  authorized 
unescorted  access  into  the  protected 
area,  can  take  their  badges  offsite. 

Piu^uant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  40865).  This 
exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1995. 

For  The  Nuclear  Regulatory  Commission. 
Elinor  G.  Adcnsam, 

Acting  Director.  Division  of  Reactor  Projects 
ni/rv.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-20512  Filed  8-17-95;  8:45  ami 
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[Docket  No.  50-289] 

GPU  Nuclear  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  No.  DPR- 
50  issued  to  GPU  Nuclear  Corporation 
(the  Ucensee)  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
(TMI-1)  located  in  Dauphin  County, 
Pennsylvania. 

The  proposed  amendment  would 
remove  Technical  Specification  (TS) 
Section  3.2,  "Makeup  and  Purification 
and  Chemical  Addition  Systems,"  and 
its  bases.  The  pertinent  requirements 
and  bases  applicable  to  these  systems 
are  being  incorporated  in  the  TMI-1 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  This  proposed  change  is 
consistent  with  the  Standard  Technical 
Specifications  for  Babcock  and  Wilcox 
Plants  (NUREG-1430,  September  1992), 
which  do  not  include  requirements  for 
these  systems.  The  proposed  change  is 
also  consistent  with  the  Commission's 
criteria  to  be  used  to  determine  which 
structures,  systems,  and  components  are 
to  be  included  in  the  TS.  These  criteria 
were  recently  codified  in  10  CFR  50.36 
of  the  Commission's  regulations  as 
noticed  in  the  Federal  Register  (60  FR 
36953.  July  19. 1995).  The  ficensee's 
request  for  the  amendment  under 
consideration  is  dated  Augxist  11. 1995, 
and  supersedes  an  earher  request  dated 
May  17, 1995.  The  staff  had  noUced  the 
earlier  request  in  the  Federal  Register 
on  June  21, 1995  (60  FR  32365). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaoxis  consideration,  which  is 
presented  below: 

1.  Operation  of  the  fiacility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
administrative  relocation  of  the  existing 
Technical  Specification  3.2  requirements  for 
the  Makeup  and  Purification  and  Chemical 
Addition  Systems  to  the  TMI-1  UFSAR  is 
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unrelated  to  the  probability  of  occurrence  or 
the  consequences  of  an  accident  previously 
evaluated.  Design  basis  accident  and 
transient  analysis  criteria  regarding 
emergency  core  cooling  system  (EGGS)  cold 
shutdown  boration  requirements  are 
maintained  in  TMI-1  Technical  Specification 
Section  3.3.  The  requirements  currently 
contained  in  Technical  Specification  3.2  do 
not  meet  the  criteria  in  the  NRC  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power  Reactors," 
July  1992,  as  codified  by  the  revision  to  10 
CFR  50.36.  The  proposed  amendment  is 
expected  to  produce  an  improvement  in 
safety  through  reduced  potential  action 
statement  induced  plant  transients. 
Therefore,  the  proposed  amendment  has  no 
effect  oo  the  prol)ability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  projjosed  amendment  would  not 
cxeate  the  possibility  of  a  new  or  different 
Icind  of  accident  from  any  accident 
previously  evaluated.  Design  basis  accident 
and  transient  analysis  criteria  regarding 
BCCS  cold  shutdown  boration  requirements 
are  maintained  in  TMI-1  Technical 
Specification  Section  3.3.  Administrative 
relocation  of  the  existing  Technical 
Specification  3.2  requirements  for  the 
Makeup  and  Purification  and  Chemical 
Addition  Systems  to  the  UFSAR  ensures  that 
these  system  requirements  and  bases  are 
appropriately  controlled  in  accordance  with 
the  requirements  of  10  CFR  50.59.  Therefore, 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  propKjsed  amendment  is 
consistent  with  the  Standard  Technical 
Specifications  for  Babcock  and  Wilcox 
Plants,  NUREG-1430,  July  1992.  and  the  NRC 
Final  Policy  Statement  on  Improvements  to 
Technical  Specifications.  The  requirements 
currently  contained  in  TMI-1  Technical 
Specification  Section  3.2  do  not  meet  any  of 
the  four  (4)  criteria  in  the  Final  Policy 
Statement  for  inclusion  in  Technical 
Specifications,  as  codified  in  the  revision  to 
10  CFR  50.36.  The  proposed  amendment  is 
expected  to  produce  an  improvement  in 
safety  through  reduced  potential  action 
statement  induced  plant  transients. 
Administrative  relocation  of  the  existing 
TMI-1  Technical  Specification  Section  3.2 
requirements  for  the  Makeup  and 
Purification  and  Chemical  Addition  Systems 
to  the  UFSAR  ensures  that  these  system 
requirements  and  bases  are  appropriately 
controlled  in  accordance  with  the 
requirements  of  10  CFR  50.59.  Therefore,  it 
is  concluded  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

!   The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
writhin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
lake  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  deUvered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Buildkig.  2120  L  Street  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  18. 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  £>C.  and  at  the  local  public 
docimient  room  located  at  the  Law/ 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (Regional 
Depository)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
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rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  swaie  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  PubUc 
Dociiment  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
diuing  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Conunission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Phillip 
F.  McKee:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 


date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Ernest  L.  Blake.  Jr.. 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i}-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  August  11.  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  day  of 
August  1995. 

For  The  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Senior  Project  Manager,  Project  Directorate 
1-3,  Division  of  Reactor  Projects— I/H.  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  95-20513  Filed  8-17-95;  8:45  am) 
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Proposed  Generic  Letter;  Revised 
Contents  of  the  Monthly  Operating 
Report 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  regarding  revised 
monthly  operating  report  (MOR) 
contents.  "The  purpose  of  the  proposed 
generic  letter  is  to  inform  licensees  of 
nuclear  power  reactors  that  the  NRC  is 
requesting  the  submittal,  on  a  volimtary 
basis,  of  less  information  in  a  modified 
version  of  the  monthly  operating  report. 
In  a  staff  requirements  memoranoum 
(SRM)  dated  April  26. 1994,  in  which 
the  Commission  endorsed  the  NRC  staff 
proposal  in  SECY-94-093  to  assess  the 
reporting  requirements  for  power 


reactor  licensees  and  initiate  rulemakinj^ 
or  other  appropriate  actions  consistent 
vdth  the  plan  for  implementing  the 
recommendations  of  the  Regulatorv 
Review  Group  (SECY-94-003),  the 
Commission  cautioned  NRC  staff  to 
"consider  the  public's  need  for  the 
information  in  assessing  the  body  of 
reporting  requirements."  Therefore,  the 
NRC  is  seeking  comment  from 
interested  parties  on  the  generic  letter 
presented  under  the  Supplementary 
Information  heading,  regarding  the  need 
to  (1)  retain  information  deleted  from 
the  monthly  operating  report  identified 
in  Draft  Regulatory  Guide  1.16/Revision 
4,  "Reporting  of  Operating  Information- 
Appendix  A  Technical  Specifications," 
or  (2)  further  restrict  or  more  expUcitly 
define  the  information  to  be  reported  in 
the  monthly  operating  report.  As  an 
example,  in  focusing  on  ihe  reporting  of 
performance  indicator  data  in  the  MOR, 
information  needed  to  calculate  unit 
availability  will  no  longer  be  reported; 
this  includes  the  unit  reserve  shutdown 
hoiu^  and  the  hours  in  the  reporting 
period.  While  this  statistic  may  be  of 
interest  to  certain  elements  of  the 
industry  or  public,  it  is  not  an  essential 
part  of  the  safety  mission  of  the  agency 
to  continue  to  compile  this  information. 

This  generic  letter  was  endorsed  by 
the  Committee  to  Review  Generic 
Requirements  (CRGR)  on  August  1, 
1995.  The  relevant  information  that  was 
sent  to  the  CRGR  will  be  placed  in  the 
Public  Dociunent  Room.  The  NRC  will 
consider  comments  received  from 
interested  parties  in  the  final  evaluation  - 
of  the  proposed  generic  letter.  The  final 
evaluation  by  the  NRC  will  include  a 
review  of  the  technical  position  and,  as 
appropriate,  an  analysis  of  the  value/ 
impact  on  Ucensees.  Should  this  generic 
letter  be  issued  by  the  NRC,  it  will 
become  available  for  public  inspection 
in  the  I*ubUc  Docvunent  Room. 

DATES:  Comment  period  expires  on 
September  18, 1995.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so; 
assurance  of  consideration  can  only  be 
given  for  those  comments  received  on  or 
before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
dehvered  to  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  am  to 
4:15  pm.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW,  (Lower 
Level),  Washington,  DC. 
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SUPPLEMENTARY  INFORMATKSN:  NRC 
GENERIC  LETTER  95-XX:  REVISED 
CONTENTS  OF  THE  MONTHLY 
OPERATING  REPORT 

Addressees 

All  holders  of  operating  Ucenses  for 
nuclear  power  plants. 

Purpose 

The  piupose  of  this  generic  letter  is  to 
inform  licensees  that  the  NRC  is 
requesting  the  submittal  of  less 
information  in  the  monthly  operating 
report.  This  generic  letter  requires  no 
specific  action  or  written  response. 

Discussion 

Overview 

The  assessment  of  NRC  information 
gathering  needs  has  been  the  subject  of 
several  staff  reviews.  These  reviews 
have  focused  on  identifying  duplicative 
reporting,  determining  whether  some 
Imports  could  be  reduced  in  scope  or 
eliminated,  and  determining  whether 
the  &«quency  of  reporting  could  be 
reduced.  In  this  regard,  the  NRC  staff 
concludes  that  the  scope  of  the 
information  requested  in  the  operating 
report,  which  is  called  for  in  the 
Technical  Specifications,  may  be 
reduced. 

Need  for  the  Monthly  Operating  Report 

The  impetus  for  the  operating  report 
came  from  the  1973-1974  oil  emb^o. 
Draft  Regulatory  Guide  1.16.  Revision  4. 
"Reporting  of  (Operating  Information — 
Appendix  A  Technical  Specifications," 
published  for  comment  in  August  1975, 
identifies  operating  statistics  and 
shutdown  experience  information  then 
desired  in  the  operating  report. 
Licensees  have  generally  followed  the 
guidance  of  the  draft  Regulatory  Guide. 
The  NRC  previously  compiled  this 
information  on  a  monthly  basis  and 
published  it  in  hard  copy  form  as 
NUREG-0020,  "Licensed  Operating 
Reactors — Status  Summary  Report" 
(referred  to  as  the  "Gray  Book"),  but 
now  publishes  this  information  on  an 
annual  basis  as  an  Idaho  National 
Engineering  Laboratory  (INEL)  report 
and  also  makes  it  available  on  diskette. 

The  NRC  staff  assessed  the 
information  that  is  submitted  in  the 
operating  report  and  determined  that  it 
is  a  unique  source  of  information  for 
two  of  the  eight  performance  indicators 
approved  by  the  Commission  for  the 
NRC  Performance  Indicator  (PI) 
Program.  Performance  indicator  data  are 
fiuidamental  tools  used  by  the  NRC  staff 
to  independently  analyze  nuclear  power 
plant  safety  performance  trends.  The 
performance  indicator  data  provided  in 
the  operating  report  include  the  number 


of  reactor  critical  hours  for  the 
equipment  forced  outage  indicator,  the 
forced  outage  hours  for  the  equipment 
forced  outage  and  forced  outage  rate 
indicators,  and  the  outage  type  (whether 
forced  or  scheduled)  for  the  forced 
outage  rate  and  equipment  forced  outage 
indicators.  NRC  will  retain  the  operating 
report  because  the  agency  has  a 
continuing  need  to  receive  this 
performance  indicator  data,  and  at  the 
same  frequency.  Information  reported  in 
the  operating  report  can  be  limited  to 
that  needed  to  support  the  PI  Program 
because  no  safety  argument  has  been 
presented  to  justify  continuing  to 
receive  and  compile  the  other 
information  that  is  identified  in  Draft 
Regulatory  Guide  1.16.  Revision  4. 
Section  C.l.c.  Attachment  1  to  this 
generic  letter  delineates  the  information 
that  is  needed  for  the  PI  Program. 

Voluntary  Response  Requested 

Effective  immediately,  licensees  of 
operating  nuclear  power  plants 
submitting  operating  reports  called  for 
in  the  Technical  Specifications  may  do 
so  in  accordance  with  the  guidance 
provided  in  Attachment  1  to  this  generic 
letter.  Implementation  of  this  option  by 
licensees  is  voluntary.  However, 
licensees  will  have  to  take  whatever 
means  are  appropriate  to  negate  any 
prior  commitments  to  provide  operating 
reports  which  contain  the  information 
identified  in  Draft  Regulatory  Guide 
1.16,  Revision  4,  Section  C.l.c;  this  may 
include  an  amendment  to  the  facility 
operating  license  to  remove  a  license 
condition.  Licensees  who  choose  not  to 
implement  this  option  may  continue  to 
submit  operating  reports  as  they  have  in 
the  past. 

Backfit  Discussion 

The  NRC  staff  has  determined  that  the 
backfit  rule,  Section  50.109  of  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR  50.109),  does  not  apply  to  this 
generic  letter  because  the  submittal  by 
licensees  of  a  monthly  operating  report 
of  the  scope  described  in  Attachment  1 
is  strictly  voluntary. 

Federal  Register  Notification 

(To  be  completed  after  the  public 
comment  period.) 

Paperwork  Reduction  Act  Statement 

The  voluntary  information  collections 
contained  in  this  request  are  covered  by 
the  Office  of  Management  and  Budget 
clearance  niunber  3150-0011,  whidi 
expires  July  31, 1997.  The  public 
reporting  burden  for  this  monthly 
collection  of  information  was  previously 
estimated  to  average  50  hours  per 
response.  The  NRC  staff  now  estimates 


that  the  reporting  burden  will  average 
10  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information,  for  those 
addressees  who  opt  to  submit  modified 
operating  reports  that  conform  to  the 
guidance  contained  in  this  generic 
letter.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  voluntary  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001,  and  to 
the  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  NEOB-10202 
(3150-0011),  Office  of  Management  and 
Budget,  Washington,  D.C.  20503 

Attachment  1 — Monthly  Operating  Report 
Contents 

Background 

As  part  of  its  mission  to  protect  public 
health  and  safety,  the  NRC  monitors  the 
performance  of  licensees  that  operate  the 
commercial  nuclear  power  plants  in  the 
United  States.  This  monitoring  effort  alerts 
the  NRC  to  the  necessity  of  adjusting  plant- 
specific  regulatory  programs.  One  monitoring 
tool  being  used  is  a  set  of  eight  performance 
indicators  (Pis).  The  Pis  provide  information 
about  plant  performance  trends  and  assist 
NRC  management  to  identify  poor  and/or 
declining  safety  performance,  as  well  as  good 
and/or  improving  performance.  PI  reports 
were  produced  quarterly  from  1987  to  June 
1993,  then  semiannually  until  June  1995,  and 
annually  thereafter.  The  repwrts  are  provided 
to  the  Commission,  NRC  senior  managers, 
licensee  senior  managers,  and  to  the  public 
through  the  NRC  Public  Document  Rooms. 

The  following  eight  indicators  are 
currenUy  evaluated  to  determine 
performance  trends  among  the  commercial 
nuclear  power  plants:  (1)  Unplanned 
automatic  reactor  trips  while  critical.  (2) 
selected  safety  system  actuations,  (3) 
significant  events,  (4)  safety  system  failures, 
(5)  forced  outage  rate,  (6)  equipment-forced 
outages  per  1000  commercial  critical  hours, 
(7)  collective  radiation  exposure,  and  (8) 
cause  codes. 

The  NRC  Performance  Indicator  (PI) 
Program  has  been  improved  and  expanded 
since  it  was  first  introduced.  Comparison 
with  plant  peer  groups  and  the  impact  of 
op>erational  conditions  on  plant  Pis  was 
included  in  the  reports  beginning  with  the 
first  quarter  of  1993.  Plants  have  been 
categorized  into  nine  peer  groups  based  on 
the  nuclear  steam  supply  system  vendor,  the 
product  line,  the  generating  capacity,  and  the 
licensing  date;  a  tenth  peer  group  includes  all 
new  plants  that  received  a  low-power  license 
since  January  1, 1987.  Calculations  of  PI 
trends  and  deviations  are  based  on  an 
operational  cycle  methodology:  the 
operational  cycle  consists  of  a  refueling 
outage,  a  plant  startup,  power  operations, 
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nonrefueling  outages,  and  a  prere&ieling 
phase. 

Contents  of  the  Monthly  Operating  Beport 

Routine  reports  of  operating  statistics  and 
shutdown  experience  are  needed  to  support 
the  NRC  Performance  Indicator  Program. 
Therefore,  the  following  information  should 
continue  to  be  provided  in  the  monthly 
operating  report 

•  Docket  Number,  Unit  Name,  Date,  Name 
and  Telephone  Number  of  Preparer,  and 
Reporting  Month 

This  information  is  needed  for 
administrative,  tracking,  and  data  entry 
purposes  for  the  PI  Program. 

•  Unit  Shutdowns,  including: 

— Sequential  number  of  shutdown  for 

calendar  year 
— Date  of  start  of  shutdown 
—Type  (Forced  or  Scheduled) 
—Duration  (hours) — to  the  nearest  tenth  of  an 

hour 
— Reason  for  shutdown 
— Method  of  shutting  down  the  reactor 
— Corrective  actions/comments 
— Narrative  summary  of  monthly  operating 

experience 

This  information  is  needed  to  calculate  the 
following  performance  indicators  in  the  PI 
report:  forced  outage  rate  and  equipment- 
forced  outages  per  1000  commercial  critical 
hours.  The  information  is  also  used  to 
confirm  the  op)erational  phase  of  each  event. 
The  operational  phase  is  identified  in  the  PI 


No. 


Date 


Type 
:  Force 


F:  Forced 
S:  Scheduled 


Duration 
(Hours) 


report  for  various  initiators:  automatic  trip 
while  critical,  safety  system  actuation, 
significant  event,  safety  system  failure,  and 
cause  codes. 

•  Number  of  Hours  the  Reactor  Was 
Critical 

This  information  is  needed  to  calculate  the 
equipment  forced  outage  indicator  and  to 
tabulate  critical  hours  in  the  PI  report. 

•  Number  of  Hours  the  Generator  Was  On 
Line  (Service  Hours) 

This  information  is  needed  to  calculate  the 
forced  outage  rate  indicator  in  the  PI  report. 

App>endices  A  and  B  of  this  attachment 
provide  further  guidance  concerning  the 
information  that  should  continue  to  be 
submitted.  Appendices  A  and  B  may  also  be 
used  as  a  guide  for  the  format  of  the 
information  submitted  in  the  monthly 
operating  report.  The  completed  operating 
report  should  be  submitted  by  the  tenth  of 
the  month  following  the  calendar  month 
covered  by  the  report  to  Document  Control 
Desk,  U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Acting  Director,  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

Appendix  A— Operating  Data  Report 


Docket  No. 
Unit  Name 
Date 


Completed  By 
Telephone    _ 


(This  report  should  continue  to  be  furnished 

on  a  monthly  basis  by  licensees.) 

Reporting  Period:  (MonthA'ear) 


MONTH  YEARTO-DATE  CUMULATIVE 

1.  Number  of  Hours  the  Reactor  Was  Critical. 
The  total  number  of  hours  during  the 
reporting  period  that  the  reactor  was 
critical. 

2.  Number  of  Hours  the  Generator  Was  On 
Line.  (Also  called  Service  Hours.)  The  total 
number  of  hours  during  the  reporting 
period  that  the  unit  operated  with  breakers 
closed  to  the  station  bus. 

Appendix  B— Unit  Shutdowns 

Docket  No. 

Linit  Name 

Date *_ 

Completed  By 

Telephone 


Reporting  Period:  (MonthA'ear) 


Reason  (1) 


Method  of 
Shutting 
Down  (2) 


Cause/Con'ective  Actions 


Comments 


(1)  Reason 

A— Equipment  Failure  (Explain) 

B — Maintenance  or  Test 

C — Refueling 

D— Regulatory  Restriction 

E— Operator  Training/License  Examination 

F — Administrative 

G — Operational  Error  (Explain) 

H-Other  (Explain) 

(2)  Method 

1 — Manual 
2 — Manual  Trip 
3 — Automatic  Trip 
4 — Continuation 
5 — Load  Reduction 
6— Other  (Explain) 


summary: 

IFR  Doc.  95-20514  Filed  &-17-95;  8:45  am) 
BILUNQ  COOE  TSaO-OI-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Procurement  Regulatory  Activity 
Report;  Availability 

AGENCY:  OfBce  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy. 


ACTION:  Notice  of  availability  of  the 
Procurement  Regulatory  Activity  Report, 
Number  1 1 . 


summary:  Subsections  25(g)  (1)  and  (2) 
of  the  Office  of  Federal  Procurement 
Pohcy  (OFPP)  Act,  as  amended  by 
Public  Law  100-679,  codified  at  41 
U.S.C.§  421(g),  require  the 
Administrator  for  Federal  Prociu^ment 
Policy  to  publish  a  report  within  six 
months  after  the  date  of  enactment  and 
every  six  months  thereafter  relating  to 
the  development  of  prociirement 
regulations. 


Accordingly,  OFPP  has  prepared  this 
report,  which  is  designed  to  satisfy  all 
aspects  of  subsections  25(g)  (1)  and  (2) 
of  the  OFPP  Act.  and  includes 
information  on  the  status  of  each 
regulation;  a  description  of  those 
regulations  required  by  statute;  a 
description  of  the  methods  by  which 
public  comment  was  sought; 
regulations,  policies,  procedures,  and 
forms  under  review  by  the  OFPP; 
whether  the  regulations  have  paperwork 
requirements;  the  progress  made  in 
promulgating  and  implementing  the 
Federal  Acquisition  Regulation;  and 
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such  other  matters  as  the  Administrator 
determines  to  be  useful. 
ADDRESSES:  Those  persons  interested  in 
obtaining  a  copy  of  the  procurement 
Regulatory  Activity  Report  may  contact 
the  Executive  Office  of  the  President 
Publications  Service,  Room  2200,  725 
17th  Street.  NW.,  Washington,  DC 
20503,  or  phone  202-395-7332. 
ADDITIONAL  INFORMATIOHt  For  additional 
information  write  the  Office  of  Federal 
Procurement  Pohcy.  725  17th  Street, 
NW.,  Washington.  DC  20503  or  call 
202-395-6803. 

Dated:  August  15, 1995. 
Steven  Kelman, 
Administrator. 

[FR  Doc.  95-20557  Filed  8-17-fl5;  8:45  am] 
BiUINO  COOE  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36096;  File  No.  SR-Ptiix- 
95-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  PhHadeiphIa  Stock  Exchange,  Inc. 
Relating  to  Employee  Trading 
Accounts 

August  11, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
July  17, 1995,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-R^ulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phbc  Rule  751  to  require  employees  of 
member  organizations  to  receive 
permission  from  their  employer  before 
opening  a  securities  trading  account. 
Specifically,  member  and  participant 
organizations  would  be  prohibited  from 
carrying  an  account  or  transaction  for 
employees  of  a  member  or  participant 
organization,  unless  the  employer 
consents  in  writing.  Further,  the 
employer  would  received  dupficate 
copies  of  the  employees'  confirmation 
reports  and  trading  account  statements. 
The  Exchange  also  proposes  to  retitle 


the  rule  from  "Transactions  for  Clerks 
Entitled  to  Access  to  Floor"  to 
"Accoimts  of  Employees  of  Member  or 
Participant  Organizations." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Phlx  Rule  751  currently  requires  that 
a  member  organization  carrying  the 
account  of  a  clerk  entitled  to  access  the 
Floor  of  the  Exchange  must  receive  prior 
approval  from  the  Business  Conduct 
Committee  ("BCC").  Thus,  the  current 
rule  impacts  floor  clerks  only  and  does 
not  provide  for  employer  knowledge  of 
a  trading  account. 

Accordingly,  the  Exchange  proposes 
to  amend  Phlx  Rule  751  as  proposed 
above.  The  proposed  language  would 
replace  BCC  approval  with  employer 
consent  and  expand  coverage  to  all 
employees  associated  with  a  member  or 
participant  organization.  The  employer 
also  would  receive  duplicate 
confirmations  and  account  statements  in 
order  to  effectively  monitor  the 
employees'  ongoing  securities 
transactions.  The  Exchange  believes  that 
BCC  approval  is  an  ineffective 
monitoring  mechanism  because  it 
provides  for  the  initial  approval  for  the 
opening  of  such  accounts,  but  has  no 
reporting  requirements  that  would  allow 
for  the  ongoing  supervision  of  such 
accounts.  Moreover,  the  Rule's  current 
application  to  floor  clerks  only  does  not 
reach  non-floor  employees  who  are  also 
subject  to  supervision  requirements  and 
for  whom  employee  awareness  also  is 
needed  to  deter  and  detect  abuses.^ 

The  purpose  of  these  changes  is  to 
bolster  the  requirements  respecting 


employee  trading  accounts.  By 
increasing  the  employers'  awareness  of 
its  employees'  trading  patterns  through 
the  use  of  employer  consent  and 
dupUcate  records  relating  to  the 
accoimt,  the  Exchange  believes  member 
organizations  will  be  able  to  supervise 
their  employees  more  effectively.  In 
addition  to  being  consistent  with  many 
firms'  current  procedures,  the  Exchange 
notes  that  this  proposal  is  congruous 
with  the  rules  of  other  self-regulatory 
organizations.  3 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  *  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
protect  investors  and  the  public  interest 
by  bolstering  the  restrictions  on 
employee  trading  accounts  and  thereby 
improve  employer  supervision. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


M5U.S.C.  78s(b)(l). 


'  See  Phlx  Rule  748  (requiring  members  to 
supervise  all  accounts  handled  by  their  registered 
representatives);  Phlx  Rule  761  (mandating  that 
member  organizations  maintain  written  supervisory 
procedures  as  required  by  the  Insider  Trading  and 
Securities  Fraud  Enforcement  Act  of  1988). 


3  See  New  York  Stock  Exchange  Rule  407; 
American  Stock  Exchange  Rule  416:  Pacific  Stock 
Exchange  Rule  9.2;  and  NASD  Rules  of  Fair 
Practice,  Article  III.  Section  28. 

*  15  U.S.C.  78f(b). 

''ISU.S.C.  78ftb)(5). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Philadelphia  Stock 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-Phbc-95-51  and  should 
be  submitted  by  September  8, 1995. 

For  the  Q>inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 

Dep  u  ty  Secretary. 

[PR  Doc.  95-20478  Filed  8-17-95:  8:45  am] 

BtLUNG  CO06  WIO-OI-M 


[Rei.  No.  IC-21280:  File  No.  811-3437] 

Jeffereon-Pilot  Money  Market  Fund, 
Inc,  et  al. 

August  11. 1995. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANT:  Jefferson-Pilot  Money  Market 
Fund.  Inc.  ("JP  Money  Market"). 
RELEVANT  1940  ACT  SECTION:  Order 
requested  imder  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPLICATION:  The  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  16. 1994,  and  amended  on 
August  7. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


•17  CF.R.  20O.3O-3(aKl2) 


received  by  the  SEC  by  5:30  p.m.  on 
September  5.  1995.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  DC  20549; 
Applicant,  c/o  J.  Gregory  Poole,  Esq., 
Jefferson-Pilot  Life  Insurance  Company 
100  North  Greene  Street,  Greensboro. 
North  Carolina  27401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald.  Staff  Attorney,  or 
Patrice  M.  Pitts,  Special  Counsel, 
Division  of  Investment  Management 
(Office  of  Insurance  Products),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  siumnary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  JP  Money  Market  is  organized  as  a 
North  Carolina  corporation,  and  is 
registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company.  On  April  1, 1982, 
JP  Money  Market  filed  an  initial 
registration  statement  on  Form  N-1  to 
register  shares  under  the  Securities  Act 
of  1933  (File  No.  2-76802),  and  notified 
the  SEC  of  its  registration  as  an 
investment  company  by  filing  a  Notice 
of  Registration  on  Form  N-8A  (File  No. 
811-3437).  Applicant's  registration 
statement  was  declared  effective  by  the 
SEC  on  October  26. 1982. 

2.  The  SEC  granted  an  order  on 
October  21, 1994  (Rel.  No.  IC-20643) 
permitting  the  substitution  of  shares  of 
the  Variable  Insurance  Products  Funds' 
Money  Market  Portfolio  for  shares  of  JP 
Money  Market.  On  October  27, 1994.  the 
Applicant  redeemed  for  cash  all 
outstanding  shares  of  the  fund  it  held  on 
behalf  of  Jefferson-Pilot  Separate 
Account  A,  a  separate  account 
organized  by  Jefferson-Pilot  Life 
Insurance  Company  ("JP  Life")  and 
registered  under  the  1940  Act  as  a  unit 
investment  trust  for  the  piupose  of 
funding  individual  variable  annuity 
contracts.  Commencing  October  27. 
1994.  and  continuing  through  November 
7, 1994,  JP  Life  redeemed  its  shares  of 
JP  Money  Market  at  net  asset  value.  This 
redemption  of  shares  by  JP  Life,  which 
represented  its  "seed"  money  in  JP 
Money  Market,  took  place  over  a  twelve 
day  period  as  the  shares  were  redeemed 


coincident  with  the  maturity  of  short- 
term  securities  held  by  JP  Money 
Market.  The  shares  redeemed  for 
Jefferson-Pilot  Separate  Account  A  and 
those  redeemed  for  JP  Life  constituted 
all  the  outstanding  shares  of  Applicant. 

3.  On  December  12,  1994,  Applicant's 
Board  of  Directors  adopted  a  resolution 
directing  that  JP  Money  Market  be 
deregistered  under  the  1940  Act. 

4.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  is  not  now  engaged,  nor  does  it 
intend  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

5.  Applicant  has  no  debts.  There  were 
no  expenses,  including  brokerage 
commissions,  incurred  in  connection 
with  the  liquidation.  Any  expenses 
involved  in  the  dissolution  of  Applicant 
as  a  North  Carolina  corporation  will  be 
borne  by  JP  Management,  Applicant's 
investment  adviser. 

6.  JP  Money  Market  is  current  with  all 
of  it  filings  under  the  Act.  including  all 
Form  N-SAR  filings. 

7.  Applicant  currently  has  no  assets, 
has  no  security  holders  or  shares 
outstanding,  and  is  in  the  process  of 
winding  up  its  affedrs.  Applicant  has  not 
sold  its  assets  or  securities  to  another 
investment  company,  nor  transferred  its 
assets  to  any  other  trust,  nor  has  it  or 
will  it  merge  into  or  consolidate  with 
another  registered  investment  company. 
Applicant  has  no  reason  for  continuing 
to  be  registered  as  an  investment 
company.  Applicant  has  no  reason  for 
continuing  to  be  registered  as  an 
investment  company. 

8.  Applicant  intends  to  file  with  the 
North  Carolina  Secretary  of  State  the 
documents  necessary  to  dissolve  itself 
as  a  North  Carolina  corporation,  thereby 
ceasing  to  exist  as  a  legal  entity. 

Ckinclusion 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  95-20479  Filed  8-17-95;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Pel.  No.  10-21279;  No.  812-8406] 

Security  Life  of  Denver  Insurance 
Company,  et  ai. 

August  11, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Notices 


43179 


APPLICANTS:  Security  Life  of  Denver 
Insurance  Company  ("Security  Life"), 
Security  Life  Separate  Account  Ll 
("Separate  Account"),  and  ING  America 
Equities.  Inc.  (formerly  known  as  SLD 
Equities,  Inc.)  ("ING  Equities"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Section  27(a)(3)  of  the 
1940  Act  and  Rule  6e-3(T)(b)(13)(ii) 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  issuance  oi 
a  variable  life  insurance  contract 
("Contract")  with  a  fix)nt-end  sales  load 
structure  in  which  the  percentage  of 
sales  charge  deducted  from  any  target 
premium  payment  could  exceed  that 
percentage  deducted  &t)m  any  premium 
payment  made  in  a  prior  year  in  excess 
of  the  target  premiimi. 

FILMG  DATE:  The  application  was  filed 
on  December  30, 1994.  and  amended  on 
July  26,  1995 

HEARING  OR  NOTIFICATION  OF  HEARING:  Ar 
order  granting  the  Application  will  be 
issued  unless  tho  Commission  orders  a 
hearing.  Interested  persons  may  request: 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  1. 1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  ai 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requestor's  interest,  tjiti 
reason  for  the  request,  and  the  issues 
contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  D.C.  20549. 
Applicants,  c/o  Jerrianne  Smith. 
Security  Life  of  Denver  Insurance 
Company.  Security  Life  Center.  1290 
Broadwav.  Denver,  Colorado  80203- 
5699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvoime  M.  Hunold.  Assistant  Special 
Counsel,  or  Brenda  Sneed,  Assistant 
Director,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch 

Applicants'  Representations 

1.  Security  Life,  a  Colorado  stock  life 
insurance  company,  principally  is 


engaged  in  offering  life  insurance, 
annuities  and  pension  products. 
Security  Life  is  licensed  to  do  business 
in  the  District  of  Columbia  and  all  states 
except  New  York.  Security  Life  is  an 
indirect  wholly-owned  subsidiary  of 
Internationale  Nederlanden  Groep,  N.V 
("ING").  ING  is  headquartered  in  The 
Hague.  Netherlands.  DsIG  is  subject  to 
the  oversight  of  Internationale 
Nederlanden  America  Life  Corporation, 
located  in  Georgia,  which  also  is  an 
indirect  wholly-owned  subsidiary  of 
ING. 

2.  The  Separate  Account  was 
established  by  Security  Life  &s  a 
separate  account  under  the  laws  of 
Colorado.  The  Separate  Account  is 
registered  as  a  unit  investment  trust 
imder  the  1940  Act.^  A  registration 
statement  also  has  been  filed  under  the 
Securities  Act  of  1933  in  connection 
with  the  offering  of  the  Contract  by  the 
Separate  Account.  ^  The  Separate 
Account  presently  has  seventeen 
divisions  ("Divisions"),  each  of  which 
invests  in  shares  of  a  corresponding 
portfolio  of  an  open-end  diversified 
management  investment  company. 

3.  ING  Equities  (formerly.  SLD 
Equities.  Inc.),^  a  wholly-owned 
subsidiary  of  Security  life,  is  the 
principal  underwriter  for  the  Contract. 
ING  Equities  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contract  is  a  flexible  premium 
variable  imiversal  life  insurance 
contract  issued  by  Security  Life  in 
rehance  on  Rule  6e-3(T)  under  the  1940 
Act.  The  Contract  provides  insurance 
coverage  with  flexibility  in  death 
benefits  and  premium  pajmients  and  is 
designed  primarily  for  use  on  a 
multiple-life  basis  where  the  insureds 
share  a  common  employment  or 
business  relationship.  "The  Contract 
provides  for  allocation  of  net  premium 
payments  to  one  or  more  of  the 
Divisions  and  to  a  Guaranteed  Interest 
Division  which  guarantees  a  minimum 
fixed  rate  of  interest,  or  both.  The 
Contract  also  provides  for  certain         , 


'  Applicants  incorporate  this  registration 
statement  by  reference  to  the  extent  necessary  to 
support  and  supplement  the  descriptions  and 
representations  set  out  in  this  application. 

'  Applicants  incorporate  this  registration 
statement  by  reference  to  the  extent  necessary  to 
support  and  supplement  the  descriptions  and 
representations  set  out  in  this  application. 
Applicants  state  that  the  Separate  Account 
currently  fimds  other  variable  life  insurance 
contracts  registered  under  the  1933  Act  and,  in  the 
future,  may  fund  other  forms  of  contracts. 

3  Applicants  represent  that  an  amendment  to  the 
application  providing  this  information  will  be  filed 
during  the  notice  period. 


guarantees  against  lapse.  If  premium 
payments  are  discontinued,  the  Contract 
will  continue  in  effect  until  the  cash 
value,  less  any  Contract  loans  and 
accrued  loan  interest,  no  longer  can 
cover  the  monthly  deductions  for  the 
benefits  selected,  after  which  the 
Contract  will  lapse.* 

5.  Certain  fees  and  charges  are 
deducted  under  the  Contract,  including: 
(a)  a  charge  equal  to  2.5%  of  each 
premium  for  state  premium  taxes;  (b)  a 
charge  currently  equal  to  1.5%  of  each 
premium  for  the  estimated  costs  for  the 
Federal  income  tax  treatment  of 
Security  Life's  deferred  acquisition  costs 
under  Section  848  of  the  Internal 
Revenue  Code  of  1986,  as  amended, 
(commonly  referred  to  as  the  "DAC 
Tax");5  (c)  a  mortality  and  expense  risk 
charge  at  an  annual  rate  of  0.75%;  (d)  an 
initial  Contract  charge  of  $10  per  month 
fi-om  Account  Value  for  the  first  five 
Contract  years  for  administrative 
expenses,  cost  of  insurance.  Guaranteed 
Minimum  Death  Benefit  coverage,  if 
elected,  and  any  additional  benefits 
provided  by  rider;^  and  (e) 
administrative  charges  in  connection 
with  certain  Contract  transactions, 
consisting  of  (i)  a  service  fee  equal  to  the 
lesser  of  $25  or  2%  of  amount  requested 
for  each  partial  withdrawal,  (ii)  a  fee  of 
$25  for  each  additional  transfer  after  the 
first  12  in  a  Contract  year,  (iii)  a  fee  of 
$25  for  each  premium  allocation  change 
after  the  first  five  in  each  Contract  year, 
and  (iv)  reservation  of  the  right  to 
charge  a  fee  not  to  exceed  $25  for 
Contract  illustrations  in  excess  of  one 
per  Contract  year. 

Applicants  state  that  the 
administrative  charges  imposed  in 
connection  with  the  Contracts  are  not 
designed  to  yield  a  profit  to  Security 
Life.  All  adininistrative  and  other 


*  During  the  first  three  Contract  years,  the 
Contiact  is  guaranteed  not  to  lapse,  regardless  of 
Account  Value,  if  certain  minimum  annual 
premium  requirements  have  been  met.  Further,  if 
one  of  the  Contract's  Guaranteed  Minimum  Death 
Benefit  provi»ions  has  been  purchased,  the  Stated 
Death  Beneht  portion  of  the  Contract  will  remain 
in  effect  until  the  end  of  the  Guarantee  Period  so 
long  as  the  conditions  for  the  guarantee  are  met 

'By  order  dated  July  14,  1994,  the  Commission 
granted  Applicants  pxemptlve  relief  to  deduct  this 
charge.  See  Investment  Company  Act  Rel.  No. 
20407  (Jul.  14,  1994)  (Order),  and  2036:^  (June  17, 
1994)  (Notice). 

"  The  monthly  charge  is  comprised  of  a  per 
Contract  charge  of  S5  per  month  plus  a  charge  of 
S0.012S  per  SI, 000  of  Stated  Death  Beneflt  (or 
Target  Death  Benefit,  if  greater),  and  is  limited  to 
a  maximum  of  $20  per  month.  The  cost  of  insurpnc; 
charges  and  the  cost  of  any  additional  benRflts 
added  by  rider  are  deducted  monthly  in  amounts 
not  to  exceed  the  guaranteed  maximum  rates  state 
in  the  Contract.  The  charge  for  the  Guaranteeo 
Minimum  Death  Benefit,  if  purchased,  is  currantlx 
S0.005  per  SI, 000  (and  guaranteed  not  to  exceeu 
SO.Ol  per  $1,000)  of  Slated  Death  Benefit  each 
month  during  the  Guarantee  Period. 
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charges  in  connection  with  the 
Contracts  will  comply  with  all 
applicable  requirements  of  Riile  6e- 
3(T),  subject  only  to  the  relief  requested 
herein. 

6.  A  front-end  sales  charge  also  is 
deducted  imder  the  Contract.  As 
illustrated  below,  for  each  of  the  first 
five  Contract  years,  the  front-end  sales 
charge  is  equal  to  8%  of  premiiuns  paid 
up  to  the  Contract's  "target  premiiun,"  ^ 
and  3%  of  premiums  paid  in  excess  of 
the  target  premiiun.  In  the  sixth 
Contract  year  and  thereafter,  the  sales 
charge  is  equal  to  3%  of  all  premium 
amoimts.^ 

PROfTT-END  Sales  Loads 


Deducted  from 
premium  pay- 
ments 

Contract  years 

Up  to 
target 
premium 
(per- 
cent) 

Excess 
of  target 
premium 
(per- 
cent) 

1  to  5 a. 

6 

After  6  ..„ 

8.0 
3.0 
3.0 

3.0 
3.0 
3.0 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act.  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  imconditionally 
exempt  any  person,  seciuity  or 
transaction,  or  any  class  or  classes  of 
persons,  secxuities  or  transactions,  from 
any  provision  or  provisions  of  the  1940 
Act,  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  contract  and 
provisions  of  the  1940  Act. 

2.  Section  27(a)(3)  of  the  1940  Act 
generally  provides,  with  respect  to 
periodic  payment  plan  certificates,  that 
the  amount  of  sales  charge  deducted 
from  any  of  the  first  twelve  monthly 
payments,  of  their  equivalent,  can  not 
exceed  proportionately  the  amoimt 
deducted  from  any  other  such  payment. 
Fiirther,  the  amount  deducted  from  any 
subsequent  payment  can  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

3.  Rule  6e-3(T)(b)(13)(ii)  grants  an 
exemption  from  Section  27(a)(3)  of  the 


'Target  premiums  are  actuarially  determined 
based  on  the  age,  sex  and  premium  class  ofrtfae 
insured. 

•  For  a  Contract  with  multiple  coverage  segments 
of  stated  death  benefit,  premiums  paid  are  allocated 
to  the  segments  in  the  same  proportion  that  the 
guideline  annual  premium  (as  defined  by  Federal 
income  tax  law]  for  each  segment  bears  to  the  total 
guideline  annual  premium  for  the  Contract. 


1940  Act,  provided  that  the 
proportionate  amovmt  of  sales  charge 
deducted  frt)m  any  premitmi  payment 
does  not  exceed  the  proportionate 
amount  deducted  bom  any  prior 
premium  payment,  unless  an  increase  is 
caused  by  the  grading  of  cash  value  into 
reserves  or  reductions  in  sales  of  the 
annual  cost  of  insiuance.  Riile  6e- 
3(T)(b)(13)(ii)  thus  permits  a  decrease  in 
sales  load  for  any  subsequent  premium 
payment,  but  not  an  increase. 

4.  Applicants  submit  that  the 
requested  relief  is  necessary  because,  in 
any  one  of  the  first  five  Contract  years, 
the  8%  frtmt-end  sales  charge  deducted 
from  premium  payments  not  in  excess 
of  the  target  premium  could  exceed  the 
3%  front-end  sales  charge  deducted 
from  any  premium  payments  made  in  a 
prior  year  in  excess  of  the  target 
premium.  Applicants  request  exemptive 
relief  because  the  Contract's  sales  load 
structiue  appears  to  violate  the  "stair- 
step" provisions  in  Section  27(a)(3)  and 
Rule  6e-3(T)(13)(ii). 

5.  Applicants  state  that  the  stair-step 
requirements  of  Section  27(a)(3)  are 
designed  to  address  the  abuse  of 
periodic  payment  plan  certificates  that 
imposed  imduly  complicated  sales  load 
structures,  which  purchasers  could  have 
difficulty  understanding.  Applicants 
submit  that  the  stair-step  features  of  the 
sales  charge  design  of  the  Contract  are 
not  unduly  complicated  and  will  clearly 
be  of  benefit  to  Contract  owners. 
Further,  full  disclosure  of  the  sales 
charge  features  of  the  Contract  will  be 
contained  in  the  Contract  prospectus. 

6.  AppUcants  submit  that  the  sales 
charges  are  not  designed  to  generate 
more  revenues  frtim  later  premium 
payments  than  from  earlier  payments. 
Applicants  note  that,  to  the  extent  that 
sales  charges  decline  after  the  early 
Contract  years,  greater  amoimts,  in 
general,  tend  to  be  paid  with  respect  to 
payments  made  in  early  Contract  years 
than  with  respect  to  payments  made  in 
later  years.  This  varies  somewhat  with 
respect  to  individual  Contracts,  to  the 
extent  that  the  precise  amount  of  sales 
charges  imposed  depends,  among  other 
things,  on  the  degree  to  which  a 
Contract  owner  exercises  the  premium 
and  other  flexibility  features  of  the 
Contract.  The  exercise  of  these  features, 
however,  is  solely  within  the  control  of 
the  Contract  owner. 

7.  Applicants  submit  that  the  Contract 
could  be  designed  to  avoid  the  stair-step 
violation  and  qualify  for  the  exemptive 
relief  from  Section  27(a)(3)  afforded  by 
Rule  6e-3(T)(b)(13)(ii)  if  a  frill  8%  front- 
end  sales  load  were  to  be  assessed 
against  all  premiums  paid  during  the 
first  five  Contract  years  (including  those 
in  excess  of  the  target  premium)  and  a 


3%  sales  charge  were  to  be  assessed 
against  premiums  paid  in  the  sixth 
Contract  year  and  thereafter.  Applicants 
believe,  however,  that  the  Contract's 
existing  sales  charge  design  is  more 
favorable  to  Contract  owners  because 
premiums  in  excess  of  the  target 
premium  will  be  paid  without 
imposition  of  an  additional  5%  front- 
end  sales  load.  Applicants  state  that  the 
5%  additional  sales  charge  is  not 
imposed,  despite  the  fact  that  Rule  6e- 
3(T)  would  permit  the  deduction  of  the 
additional  amounts. 

8.  Moreover.  Applicants  represent 
that  the  sales  charge  structure  is  based 
on  Security  Life's  operating  expenses  for 
the  sale  of  the  Contract.  Thus,  this 
structure  reflects  in  part  the  lower 
overall  distribution  costs  associated 
with  excess  premiums  paid  over  the  life 
of  a  Contract.  Applicants  submit  that  it 
would  not  be  in  the  best  interest  of  a 
Contract  Owner  to  require  the 
imposition  of  a  sales  load  structure  that 
is  higher  than  Applicants  deem 
necessary  to  adequately  defray  their 
expenses. 

Conclusion 

For  the  reasons  discussed  above. 
Apphcants  submit  that  the  requested 
exemptions  from  Siection  27(a)(3)  of  the 
1940  Act  and  Rule  6e-3(T)(b)(13)(ii) 
thereunder,  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  contract  and  provisions 
of  the  1940  Act.  Therefore,  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act  are  satisfied. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20480  Filed  8-17-95;  8:45  am] 

BILUNG  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Advisoiy  Council  Meeting 

The  U.S.  Small  Business 
Administration  (SBA)  National 
Advisory  Council  will  hold  a  public 
meeting  on  Monday,  September  11, 
1995  from  10:00  a.m.  to  4:30  p.m.  and 
Tuesday,  September  12, 1995  from  9:00 
a.m.  to  noon  in  Washington,  DC  at  the 
Dupont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20036. 

For  further  information,  write  or  call 
Ms.  Dorothy  Overal,  Director,  Office  of 
Advisory  Council,  409  3rd  Street,  SW., 
Washington,  DC  20416.  (202)  205-6434. 
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Dated:  August  14, 1995. 
Dorothy  A.  Overal, 
Director,  Office  of  Advisory  Council. 
(FR  Doc.  95-20521  Filed  8-17-95;  8:45  ami 
^lUINQCOOE  802»-01-M 

^ 

Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on 
September  19, 1995,  from  9  a.m. 
through  4  p.m.,  at  the  Durant  Bank  and 
Trust,  1400  West  Main,  Durant, 
Oklahoma  74702. 
.  The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  members, 
staff  of  the  SBA,  or  others  present. 

For  further  information,  write  or  call 
Mary  Ann  Holl,  SBA,  4th  Floor,  409  3rd 
Street,  SW.,  Washington,  DC  20416. 
telephone  202/205-7302. 

Dated:  August  14, 1994. 
Dorodiy  A.  Overal, 

Director,  Ofpce  of  Advisory  Councils. 

[FR  Doc.  95-20519  Filed  8^-17-95;  8:45  am] 

MLUNa  COOC  MUS-OI-M 


Portland  District  Advisory  Council 
Meeting;  Public  Meeting 

!  The  U.S.  Small  Business 
Administration  Portlitnd  District 
Advisory  Coimdl  will  hold  a  public 
meeting  on  Thursday,  September  14, 
1995  from  1:00  p.m.  to  4:30  p.m.  and 
Friday,  September  15, 1995  from  8:00 
a.m.  to  12  noon  at  the  Riverhouse,  3075 
N  Highway,  Bend,  Oregon,  to  discuss 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  John  L.  Oilman,  District  Director, 
U.S.  Small  Business  Administration, 
222  SW.  Columbia,  Suite  500,  Portland, 
OR  97201-6695,  (503)  326-5221. 

Dated:  August  14. 1995. 
Dorothy  A.  Overal, 

Director.  Office  of  Advisory  Council. 

(PR  Doc.  95-20520  Filed  8-17-95;  8:45  am] 

BILUNQ  COOE  802S-01-P 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board.' 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 


Committee  Act,  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 
DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Friday, 
September  8,  1995,  9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  Washington,  DC. 
FOR  FURTHER  INFOflMATK3N  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  NW., 
Washington,  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Pvusuant 
to  section  2lA(d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Board  established  a 
National  Advisory  Board  and  six 
Resolution  Trust  Corporation  (RTC)  on 
the  disposition  of  reed  property  assets  of 
the  Corporation. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  The  meeting 
will  include  remarks  from  executives  of 
the  RTC,  the  Executive  Director  of  the 
Thrift  Depositors  Protection  Oversight 
Board  and  the  chair  of  the  National 
Advisory  Board.  In  addition,  there  will 
be  briefings  from  the  chairpersons  of  the 
six  regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
coxmtry  from  June  20  through  July  28. 
Topics  to  be  addressed  at  the  September 
8  meeting  include:  RTC's  Securitization 
Program  Cost  Analysis  of  the  RTC 
Affordable  Housing  Disposition  Program 
and  RTC's  Environmental  Program. 

Statements:  Interested  persons  may 
subnut,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  the 
National  Advisory  Board  prior  to  or  at 
the  meeting.  Seating  is  available  on  a 
first  come  first  served  basis  for  this  open 
meeting. 

Dated:  August  15, 1995. 
Jill  Nevius, 

Committee  Management  Office. 
[FR  Doc.  95-20506  Filed  8-17-95;  8:45  am] 

BILLING  CODE  2221-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQD  95-034] 

Vessel  Certifications  of  Alternative 
Compliance  and  Exceptions 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  certificates  of 
alternative  compfiance  issued. 

SUMMARY:  This  document  provides  the 
required  notice  of  Certificates  of 


Alternative  Compliance  issued  by  tht; 
Coast  Guard  which  have  not  been 
previously  published  in  the  Federal 
Register.  This  notice  identifies  vessels 
which,  due  to  their  special  construction 
and  purpose,  cannot  comply  fully  with 
certain  provisions  of  the  International 
Navigation  Rules  for  Preventing 
Collisions  at  Sea  (72  COLREGS)  without 
interfering  with  that  vessel's  special 
fimctions  and  identifies  the  alternative 
provisions  to  which  each  vessel  must 
comply. 

DATES:  This  notice  Usts  Certificates  of 
Alternative  CompUance  issued  between 
January  1993  and  July  1995. 
ADDRESSES:  Certificates  of  Alternative 
Comphance  may  be  examined  at,  and 
copies  are  available  upon  request  from, 
Commandant,  U.S.  Coast  Guard 
Headquarters,  Office  of  Navigation, 
Safety,  and  Waterway  Service  (G-NVT- 
3),  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Appleby,  Marine  Safety 
Speciahst,  Vessel  Traffic  Service 
Division  at  (202)  267-0352  between  the 
hours  of  8  a.m.  and  5  p.m.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
1607  of  Tide  33,  United  States  Code, 
authorizes  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating  to  promulgate  nUes  and 
regulations  necessary  to  implement  the 
International  Navigation  Rules  for 
Preventing  ColUsions  at  Sea  (72 
COLREGS).  This  authority  has  been 
delegated  to  the  Coast  Guard. 

Under  Rule  1(e)  of  the  72  COLREGS, 
when  the  Coast  Guard  determines  that 
a  vessel  of  special  construction  or 
purpose  cannot  comply  fully  with  the 
provisions  of  the  72  COLREGS,  the 
Coast  Guard  may  allow  that  vessel  to 
comply  with  alternate  requirements  that 
the  Coast  Guard  determines  to  be  the 
closest  possible  compliance  with  the  72 
COLREGS  with  respect  to  that  vessel. 

The  Coast  Guard  issues  a  Certificate  of 
Alternative  Compliance  to  a  vessel 
based  on  a  determination  by  the 
cognizant  Chief  of  the  Marine  Safety 
Division  that  the  vessel  cannot  fully 
comply  with  the  72  COLREGS.  A  vessel 
must  carry  a  Certificate  of  Alternative 
Comphance  as  evidence  that  the  Coast 
Guard  authorized  the  described 
alternative  compliance.  The  Certificate 
of  Alternative  Compliance  expires  when 
a  vessel  ceases  to  be  engaged  in  the 
operation  for  which  the  certificate  is 
issued. 

Under  the  provisions  of  33  U.S.C. 
1605  and  33  CFR  part  81,  the  Coast 
Guard  must  publish  in  the  Federal 
Register  notice  of  each  Certificate  of 
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Alternative  Compliance  it  issues.  To 
meet  this  legal  obligation,  the  Coast 
Guard  periodically  publishes  a  list  of 


Certificates  of  Alternative  Compliemce 
which  have  been  issued.  The  following 
vessels  were  issued  certificates  piusuant 


to  rule  1(e)  of  the  72  COLREGS  between 
January  1993  and  July  1995. 


Vessel  name 

Effective  date 

Alternative  compiiance 

QECO  MARLIN     „ 

Jan.  3,  1993  

Cames  the  after  masthead  light  18.14  meters  aft  of  the  forward  mast- 
head light 

DONALD  J  ALLEN  

Jan.  6,  1993  

Displays  one  stem  light  on  the  aft  portion  of  its  pilothouse  15.14  nwters 
forward  of  its  stem. 

CARIBBEAN  SENTRY 

Feb.  3, 1993 

Carries  the  after  ma.sthead  light  12.8  meters  aft  of  the  forward  masthead 

light 
Carries  the  after  masthead  light  12.8  meters  aft  of  the  forward  masthead 

light. 
Carries  the  after  masthead  light  12.8  meters  aft  of  the  forward  masthead 

light 
Carries  the  aft  masthead  light  3.5  meters  above  the  forward  one;  for- 

GULF SENIHY 

Feb.  3. 1993 

PACIFIC  SENTRY  

Feb.  3, 1993 

SA'AR  501  Class  ship 

Apr.  5. 1993 

ward  anchor  light  mounted  2.0  meters  above  the  uppenTK)st  continu- 

ous deck  with  the  aft  anchor  light  3.0  meters  below  forward  anchor 

- 

light;  forward  masthead  light  canied  27.2  meters  aft  of  the  stem,  the 
aft  masthead  light  carried  58.0  meters  aft  of  the  stem;  the  sidelights 
mounted  24.3  meters  aft  of  ttie  stem. 

SA'AR  501  Class  ship „ 

Apr.  5. 1993 

Carries  the  aft  masttiead  light  3.5  meters  above  the  forward  one;  for- 
ward anchor  light  mounted  2.0  meters  above  ttie  uppermost  continu- 
ous deck  with  the  aft  anchor  light  3.0  meters  betow  forward  one;  for- 
ward masttiead  light  earned  272  meters  aft  of  the  stem,  the  aft  mast- 

head light  canied  58.0  meters  aft  of  ttw  stem;  the  skjelights  rrxMjnted 
24.3  meters  aft  of  the  stem. 

SA'AR  501  Class  ship  

Apr.  5.  1993 

Canies  the  aft  masthead  light  3.5  meters  above  ttie  forward  one;  for- 
ward arx^hor  light  mounted  2.0  meters  above  the  uppermost  continu- 
ous deck  with  the  aft  anchor  light  3.0  meters  betow  forward  one;  for- 
ward masttiead  light  carried  27.2  meters  aft  of  ttie  stem,  the  aft  mast- 

- 

head  light  carried  56.0  meters  aft  of  the  stem;  ttie  sidelights  mounted 
24.3  meters  aft  of  the  stem. 

ATLANTIC  SENTRY 

Apr.  28. 1993 

Canies  main  masthead  light  12.95  meters  aft  from  ttie  forward  masthead 

light 
Displays  one  stern  light  and  one  stem  towing  light  53.16  meters  forward 

AMY  CHOUEST  

Sep.  9. 1993 „ 

of  the  stem  of  ttie  vessel. 

RYAN  B  

Nov.  17, 1993 

Carries  stem  light  35.04  meters  forward  of  ttie  vessel's  stem;  the  hori- 

zontal separation  between  forward  arxJ  aft  masthead  lights  is  15.2  me- 
ters. 
Carries  main  masttiead  light  1 1 .42  meters  aft  of  forward  mast;  vessel's 

BRAZOS  MOON  .._ 

Dec.  15. 1993 

overaU  length  increased  by  7.92  meters. 

CHINA  SEAL  _ 

Dec.  17, 1993 _._ 

Canies  main  masttiead  light  1 0.06  meters  aft  of  ttie  forward  masttiead 
light;  vessel's  forward  mast  moved  aft  by  a  distance  of  3.73  meters. 

OFFSHORE  PACIFIC 

Jaa  24. 1994  

One  stem  light  on  ttie  after-most  mast  mounted  on  ttie  pitothouse;  hori- 
zontal separatkm  tietween  forward  and  aft  masthead  Ugtits  is  12.44 
meters. 

Each  vessel  carries  skleligtits  22.25  meters  forward  of  ttie  vessel's  stem 

U.S.N.,  YFB-92  AND  U.S.N..  YFB-93 

Mdf.  OU|  IvWI  ■■>■■■»•.•■>■.••■•••■• 

light.  One  of  the  sideligtits  is  mounted  0.91  meters  intward  of  ttie  ves- 
sel's skle. 

Horizontal  separation  tietween  masthead  lights  of  3.88  meters. 

Carries  second  masthead  light  25  feet  4  incties  at>aft  of  the  forward 

DIAMOND  JO  

May  23.  1994  „.    . 

CAROLYN  CHOUEST _ 

June  10.  1994  

masttiead  light,  67  feet  above  the  main  deck. 

LAFAYETTE  

June  24. 1994  

Carries  second  masthead  Hght  44  feet  atiaft  the  forward  masthead  light 
56  feet  above  ttie  main  deck. 

ARGOSY  IV 

July  20. 1994 

Carries  second  masthead  light  39  feet  at>aft  ttie  forward  masthead  light 
55  feet  above  ttie  main  deck. 

COASTAL  MOON 

July  20, 1994 

Carries  second  masthead  light  a  horizontal  distance  1 1 .42  meters  from 
the  forward  masthead  light. 

NASB  Hun  #151 

Aug.  17.  1994 

Carries  second  masthead  light  some  23  feet.  4  incties  abaft  the  forward 
masthead  light,  some  61  feet  9  incties  above  the  main  deck. 

GULF  SCREAMER „ 

Nov.  16. 1994 

Carries  stemlight  on  the  aft  side  of  vessel  radar  arch  on  the  vessel  cer>- 

terline. 
Forward  masthead  height  light  above  hull  not  less  than  36.5  feet 
Masthead  light  "height  above  hull"  not  less  ttian  19  feet  8.4  inches. 
Sidelights  mounted  slightly  forward  of  masthead  lights. 
Tug  may  rrrove  its  masttiead  lights  to  ttie  front  of  the  forward  crane  while 

NIAGARA  PRINCE  

Nov.  28, 1994 „ 

M/V  INNOVATEUR  JR  ..„ 

Feb.  21.  1995 

M/V  LECONTE  

Mar.  23, 1995  v. 

T/B  BARBARA  VAUGHT _ 

June  29.  1995 

being  pushed  in  the  notch  by  the  M/V  KATHERINE  CLEWIS. 
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Dated:  August  8, 1995. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard,  Office  of 
Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  95-20362  Filed  &-17-95;  8:45  am) 

BiLUNQ  COOE  4«1fr-14-M 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  FHWA  annoimces  a 
public  meeting  of  the  National  Motor 
Carrier  Advisory  CommitteeT  The  focus 
of  the  meeting  will  be  issues  and 
concerns  of  the  motor  carrier 
community,  including:  (1)  Regulatory 
Updates;  (2)  Follow-up  on  the  Truck 
and  Bus  Safety  Summit;  and  (3) 
IntelUgent  Transportation  Systems. 
DATES:  The  meeting  will  be  from  8:30 
a.m.  to  4:30  p.m.  on  September  12, 
1995.  and  from  8:30  a.m.  to  12  p.m.  on 
September  13. 1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Highway  Administration, 
400  Seventh  Street,  SW..  room  2230. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Hochman,  HIA-20.  Room  3104,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590,  (202)  366-1861  .  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.t.,  Monday 
through  Friday,  except  for  Federal 
hoUdays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  August  11, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
[FR  Doc.  95-20503  Filed  8-17-95;  8:45  am) 

BiUlNO  COOE  aifr-22-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Classification  of  Sleepwear 
Separates 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Notice  of  proposed  change  of 
inconsistent  tariff  classification  rulings 
of  sleepwear  separates. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  proposes  to  modify 
inconsistent  rulings  on  garments  knovm 
as  pajama  or  sleepwear  separates  which 
do  not  conform  with  Customs  position 
on  the  proper  classification  of  such 
garments.  Customs  Headquarters  has 
issued  rulings  that  women's  woven 


cotton  pajama  or  sleepwear  separates, 
when  imported  v^rithout  a  matching 
component  (thus  precluding 
classification  as  pajamas),  are  classified 
as  similar  articles  and  remain  within 
heading  6208  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Heading  6208,  HTSUS.  provides  for 
women's  or  girls'  singlets  and  other 
imdershirts.  slips,  petticoats,  briefs, 
panties.  lughtdresses.  pajamas, 
negligees,  bathrobes,  clressing  gowns 
and  similar  articles.  It  has  come  to 
Customs  attention  that  prior  to  issuance 
of  these  rulings  a  limited  number  of 
rulings  were  issued  on  similar  garments 
referred  to  as  pajama  bottoms,  sleep 
bottoms  or  sleep  shorts.  In  these  earlier 
rulings,  the  garments  ruled  upon  were 
classified  in  the  provision  for  women's 
or  girls'  pajamas.  This  was  an  error.  Due 
to  the  likelihood  that  Customs 
Headquarters  may  not  be  aware  of  all 
rulings  issued  on  such  garments,  notice 
is  hereby  being  given  via  the  Federal 
Register  of  our  intent  to  modify  these 
inconsistent  ruUngs  to  conform  with  our 
view  with  respect  to  classification  of  the 
garments,  not  as  pajamas,  but  as  similar 
articles.  Before  modification  of  these 
rulings,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
-  in  response  to  pubUcation  of  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  September  18, 1995. 
ADDRESSES:  Written  comments  are  to  be 
addressed  to  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Commercial  RuUngs 
Division,  1301  Constitution  Avenue, 
NW.,  (Franklin  Court),  Washington,  DC 
20229.  Comments  submitted  may  be    - 
inspected  at  the  Commercial  Rulings 
Division,  Office  of  Regulations  and 
Rulings,  located  at  Franklin  Court,  1099 
14th  Street,  NW.,  Suite  4000, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese.  Textile  Classification 
Branch  (202-482-7050). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  advises  the  public  that 
Customs  proposes  to  modify 
inconsistent  rulings  on  garments  knovm 
as  pajama  or  sleepwear  separates  which 
do  not  conform  with  Customs  current 
views  on  the  proper  classification  of 
such  garments.  Customs  Headquarters 
issued  a  ruling  on  the  classification  of 
certain  women's  sleepwear  separates, 
HRL  956202  of  September  29.  1994.  In 
that  ruling.  Customs  ruled  that  women's 
woven  cotton  pajama  or  sleepwear     ^ 
separates,  when  imported  without  a 
matching  component  (thus  precluding 
classification  as  pajamas),  are  classified 


as  similar  articles  and  remain  v\rithin 
heading  6208  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Heading  6208.  HTSUS,  provides  for 
women's  or  girk'  singlets  and  other 
undershirts,  slips,  petticoats,  briefs, 
panties,  nightdresses,  pajamas, 
negUgees,  bathrobes,  clressing  gowns 
and  similar  articles.  As  similar  articles, 
the  pajama/sleepwear  separates  were 
classified  in  subheading  6208.91.3010, 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (HTSUSA). 

Rulings  issued  since  HRL  956202 
have  followed  the  classification 
arguments  stated  therein.  It  has  come  to 
Customs  attention  that  prior  to  issuance 
of  this  ruling  a  limited  number  of 
rulings  were  issued  on  similar  garments 
referred  to  as  pajama  bottoms,  sleep 
bottoms  or  sleep  shorts.  In  these  earlier 
rulings,  the  garments  ruled  upon  were 
classified  in  the  provision  for  women's 
or  girls'  pajamas.  This  was  an  error.  Due 
to  the  likelihood  that  Customs 
Headquarters  may  not  be  aware  of  all 
rulings  issued  on  such  garments,  notice 
is  hereby  being  given  via  the  Federal 
Register  of  our  inient-to  modify  these 
rulings  to  reflect  classification  of  the 
garments,  not  as  pajamas,  but  as  similar 
articles.  Before  the  change  becomes 
effective,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
in  response  to  publication  of  this  notice. 

In  Headquarters  Ruling  Letter  088192 
issued  on  February  20. 1991,  and  New 
York  Ruling  Letter  862500  of  April  29,. 
1991,  a  pair  of  ladies'  boxer-style  shorts, 
style  53035,  were  classified  in 
subheading  6208.22.0000,  HTSUSA, 
which  provides  for  women's  or  girls' 
nightdresses  and  pajamas  of  man-made 
fibers.  Style  53035  was  constructed  of  a 
woven  polyester  satiny  fabric.  In  NYRL 
885168  of  May  17, 1993,  Customs 
classified  a  pair  of  boxer-type  shorts  of 
100  percent  woven  polyester  charmeuse 
as  sleepwear  in  subheading 
6208.22.0000,  HTSUSA.  In  DD  889242 
of  August  27,  1993,  Customs  classified 
a  women's  woven  cotton  pajama  pant  in 
subheading  6208.21.0020.  HTSUSA. 
and.  in  NYRL  890570  of  October  20. 
1993,  (amended  by  supplemental  letter 
of  October  28, 1993)  Customs  classified 
five  styles  of  women's  woven  boxer- 
styled  sleep  shorts  (all  sold  with  a 
coordinating  upper  body  garment)  in 
subheadings  6208.21.0010,  HTSUSA 
and  6208.21.0020,  HTSUSA.  Customs 
Headquarters  believes  the  conclusions 
in  these  rulings  that  the  garments  at 
issue  therein  would  be  principally  used 
as  sleepwear  and  should  be  classified  as 
such  are  correct.  These  are  rulings 
which  Customs  is  able  to  identify  and 
intends  to  modify  to  conform  with  HRL 
956202.  The  error  in  the  rulings  was  not 
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the  conclusion  that  the  garments  were 
sleepwear,  but  the  classification  of  the 
gannents  at  the  subheading  level  in  the 
provision  for  pajamas.  Any  other 
Customs  ruling  on  virtually  identical 
merchandise  in  which  the  goods  were 
classified  in  the  provision  for  pajamas 
are  also  subject  to  this  notice. 

In  order  to  be  classified  in  the 
provision  for  nightdresses  and  pajamas, 
a  garment  must  be  one  of  the  named 
articles.  In  Headquarters  Ruling  Letter 
088635  of  May  24, 1991,  the  meaning  of 
the  term  "pajamas"  was  examined  and 
it  was  determined  that  the  common 
meaning  of  the  term  required  top  and 
bottom  garments  and  that  "pajama 
bottoms"  or  sleep  bottoms  widiout- 
pajama  tops  are  not  classifiable  as 
pajamas. 

It  follows  that  the  women's  sleepwear 
bottoms  which  were  the  subject  of  the 
previously  dted  ndings  cannot  be 
classified  in  the  provision  for 
nightdresses  and  pajamas.  Although  not 
classifiable  as  pajamas,  these  garments 
may  be  classified  as  "other  similar 
articles"  in  the  "other"  provision  of 
heading  6208.  HTSUS. 

The  rationale  for  classification  of  the 
garments  at  issue  in  heading  6208, 
HTSUS,  as  similar  to  nightdresses  and 
pajamas  lies  in  the  rule  of  statutory 
construction  known  as  ejusdem  generis. 
In  Van  Dale  Industries  versus  United 
States,  Slip  Op.  94-54,  (April  1. 1994). 
in  discussing  ejusdem  generis,  the  Court 
of  International  Trade  stated: 

One  rule  of  statutory  construction  is 
ejusdem  generis,  which  means  "of  the 
same  kind,  class,  or  natiue."  Black's 
Law  Dictionary  464  (5th  ed.  1979).  This 
rule  applies  "whenever  a  doubt  arises  as 
to  whether  a  given  article  not 
specifically  named  in  the  statute  is  to  be 
placed  in  a  class  of  which  some  of  the 
individual  subjects  are  named."  [United 
States  versus  Damrak  Trading  Co.,  Inc., 
43  CCPA  77,  79,  C.A.D.  611  (1956).) 
Under  ejusdem  generis,  where 
particidar  words  of  description  are 
followed  by  general  terms,  the  latter  will 
be  regarded  as  referring  to  things  of  a 
like  class  with  those  particularly 
described.  Id.  In  other  words,  ejusdem 
generis  requires  that  merchandise 
possess  the  particular  characteristics  or 
purposes  that  unite  the  specified 
exemplars  in  order  to  be  classified 
imder  the  general  terms.  See,  Nissbo- 
Iwasi  Am.  Corp.  versus  United  States, 
10  err  154, 157.  641  F.  Supp.  808.  810 
(1986)  (citations  omitted). 

Heading  6208.  HTSUS.  specifically 
provides  for  women's  and  girls'  singlets 
and  other  undershirts,  slips,  petticoats, 
briefs,  panties,  nightdresses,  pajamas, 
negligees,  bathrobes,  dressing  gowns 
and  similar  articles.  To  applv  eiusdew 


generis.  Customs  must  ascertain  the 
shared  characteristics  or  purposes  of  the 
named  garments  in  heading  6208, 
HTSUS. 

All  of  the  articles  named  in  heading 
6208,  HTSUS,  may  be  characterized  as 
"intimate  apparel".  They  are  garments 
which  are  recognized  as  either 
underwear  (the  singlets  and  other 
undershirts,  slips,  petticoats,  briefs  and 
panties),  sleepwear  (the  nightdresses, 
pajamas  and  negligees),  or  garments 
normally  worn  indoors  in  the  presence 
of  family  or  close  friends  (the  negligees, 
bathrobes  and  dressing  gowns).  The 
explanatory  note  for  heading  6208 
describes  the  scope  of  the  heading  as 
including  women's  or  girls' 
underclothing  and,  after  naming  the  last 
five  exemplars,  "garments  usually  worn 
indoors".  While  the  explanatory  notes 
contained  in  the  Harmonized 
Conunodity  Description  and  Coding 
System  Explanatory  Notes  are  not 
legally  binding,  they  do  represent  the 
international  interpretation  of  the 
Harmonized  System  and  provide 
guidance  in  determining  the  scope  of 
the  various  headings. 

As  Customs  believes  the  garments  in 
the  previously  named  rulings  were 
properly  classified  in  heading  6208, 
HTSUS,  based  on  the  examination  of  the 
garments  by  Customs  which  determined 
that  the  gannents  were  sleepwear,  it  is 
only  the  subheadings  in  which  the 
garments  were  classified  that  is  viewed 
as  an  error.  Clearly,  these  garments  were 
of  a  type  which  may  be  characterized  as 
"intimate  apparel",  i.e.,  gannents  which 
are  either  worn  under  other  apparel 
(undergarments)  or.  garments  which  are 
not  worn  outside  the  home  and  when 
worn  in  the  home  would  be  worn  only 
in  the  presence  of  family  or  intimate 
friends.  Therefore.  Customs  intends  to 
modify  these  decisions  to  reflect  the 
proper  classification  of  the  garments  in 
subheading  6208.91.3010.  HTSUSA,  if 
of  cotton  or  in  subheading 
6208.92.0030,  HTSUSA.  if  of  man-made 
fibers.  These  subheadings  provide  for, 
inter  alia,  women's  other  garments 
similar  to  nightdresses,  pajamas, 
negligees,  bathrobes,  and  dressing 
gowns. 

Claims  for  detrimental  reliance  under 
§  177.9,  Customs  Regidations  (19  CFR 
177.9),  will  not  be  entertained  for 
actions  occurring  on  or  after  the  date  of 
publication  of  this  notice. 

Authority 

This  notice  is  published  pursuant  lo 
5  U.S.C.  552  (a)(1)(D).  Publication  of 
this  notice  in  the  Federal  Register 
pursuant  to  the  foregoing  provision 
provides  a  higher  degree  of  notice  than 
that  required  under  section  625  of  the 


Tariff  Act  of  1930  (19  U.S.C.  1625),  as 
amended  by  section  623  of  Title  VI 
(Customs  Modernization)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182, 
107  Stat.  2057,  (hereinafter  section  625). 
Accordingly,  it  is  Customs  position  that 
publication  pursuant  to  section  625  is 
unnecessary.  Customs  is  using  Federal 
Register  publication  (1)  because  all 
rulings  to  which  this  notice  relates  may 
not  have  been  identified,  (2)  in  order  to 
ensure  a  tmiform  and  consistent 
position  with  respect  to  classification  of 
this  merchandise  at  an  early  date,  (3)  to 
assist  Customs  in  its  responsibility  to 
administer  informed  compliance  with 
respect  to  the  trade  community,  and  (4) 
as  an  aid  to  the  importing  conmiunity  in 
exercising  reasonable  care  with  respect 
to  importations  of  merchandise  subject 
to  this  notice. 

Comments 

Before  modifying  these  inconsistent 
rulings,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  and  4:30  p.m.  at  the  Office  of 
Regulations  and  Rulings.  Franklin 
Court.  1099  14th  Street,  NW.,  Suite 
4000.  Washington,  DC. 

Approved:  August  14, 1995 

George  J.  Weise, 

Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  95-20530  Filed  8-17-95;  8:45  am) 
BILLMO  CODE  482(M>2-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collections  Under  0MB 
Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  'he 
collection  of  information  luider  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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OMB  Number  2900-0208. 

Title  and  Form  Number:  Architect- 
Engineer  Fee  Proposal.  VA  Form  08- 
6298. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  by 
architect-engineering  firms  to  submit  a 
fee  proposal  on  the  scope  and 
complexity  of  an  individual  project.  The 
information  is  used  in  the  negotiation  of 
a  fair  and  reasonable  contract  for 
services. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  800  hoius. 

Estimated  Average  Burden  Per 
Respondent:  4  hours 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
200  respondents. 

OMB  Number:  2900-0080. 

Titles  and  Form  Number: 
Authorization  and  Invoice  for  Medical 
and  Hospital  Services;  VA  Form  10- 
7078(R);  Claim  for  Payment  of  Cost  of 
Unauthorized  Medical  Services;  VA    • 
Form  10-583(R);  and  Authority  and 
Invoice  for  Travel  by  Ambulance  or 
Other  Hired  Vehicle.  VA  Form  10- 
2511(R). 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses: 

a.  VA  Form  10-7078(R)  is  used  to 
authorize  expenditures  from  the 
medical  care  account  and  process 
payment  of  medical  and  hospital 
services  provided  by  other  than  Federal 
health  providers  to  VA  beneficiaries. 

b.  VA  Form  1 0-583  (R)  is  used  to 
collect  information  for  determining  the 
legal  and  medical  eligibility  of 
applicants  for  payment  or 
reimbursement  of  the  costs  of 
imauthorized  medical  service  obtained 
by  a  veteran. 

c.  VA  Form  10-2511(R)  is  used  to 
authorize  expenditures  from  the 
beneficiary  travel  accoimt  and  process 
payment  for  ambulance  or  other  hired 
vehicular  forms  of  transportation  for 
eligible  veterans  to  and  from  VA  health 
care  faciUties  for  examination,  treatment 
or  care. 

Affected  Public:  Business  or  other  for- 
profit — Individual  or  households — Not- 
for-profit  institutions — Federal 
Government — State.  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  29.671 
total  hours. 

a.  VA  Form  10-7078(R)— 8,400. 

b.  VA  Form  10-583(R)— 4.083. 
C.  VA  Form  10-251 1{R)— 17.188. 


Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  10-7078(R)— 2  minutes. 

b.  VA  Form  10-583(R>— 15  minutes. 

c.  VA  Form  10-2511(R)— 2  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

443,250  total  respondents. 

a.  VA  Form  10-7078(R)— 252,000 
respondents. 

b.  VA  Form  10-583(R)— 68.760 
respondents. 

c.  VA  Form  10-251 1(R)— 122,500 
respondents. 

OMB  Number:  2900-0160. 

Title  and  Form  Number:  Application 
for  Furnishing  Nursing  Home  Care  to 
Beneficiaries  of  Veterans  Affairs,  VA 
Form  10-1170;  State  Home  Report  and 
State  Month  of  Federal  Aid  Claimed.  VA 
Form  10-5588;  and  Residential  Care 
Home  Program — Sponsor  Application. 
VA  Form  10-2407. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses: 

a.  VA  Form  10-1170  is  used  by  non 
Federal  nursing  homes  to  qualify  tc 
provide  care  to  veterans  patients. 

b.  VA  Form  10-5588  is  used  by  State 
Homes  to  request  reimbursement  for 
care  provided  to  veteran  patients. 

c.  VA  Form  10-2407  is  used  by 
applicants  to  apply  to  VHA  to  become 
a  sponsor  in  the  Residential  Care  Home 
Program. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households — 
State.  Local  or  Tribal  Government. 

Estimated  Annual  Burden.  315  total 
hoiu's. 

a.  VA  Form  10-1170—133  hours. 

b.  VA  Form  10-5588—110  hours. 

c.  VA  Form  10-2407—72  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-1170—20  minutes. 

b.  VA  Form  10-5588 — 30  minutes. 

c.  VA  Form  10-2407—5  minutes. 
Frequency  of  Response: 

a.  VA  Form  10-1170— Annually. 

b.  VA  Form  10-5588— Quarterly. 

c.  VA  Form  10-2407— Annually. 
Estimated  Number  of  Respondents: 

1.315  total  respondents. 

a.  VA  Form  10-1170—400 
respondents. 

b.  VA  Form  10-5588—220 
respondents. 

c.  VA  Form  10-2407—860 
respondents. 

OMB  Number:  2900-0219. 

Title  and  Form  Number:  Application 
for  CHAMPVA  Benefits.  VA  Form  10- 
lOD;  CHAMPVA  Claim  Form.  VA  Form 
10-7959A;  Other  Health  Insurance 


(OHI)  Certification.  VA  Form  10-7959C; 
and  Potential  Liability  Qaim,  VA  Form 
10-7959D 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses: 

a.  VA  Form  10-lOD  is  used  to 
determine  eligibility  of  persons 
applying  for  medical  care  under 
CHAMPVA  (Civilian  Health  and 
Medical  Program  of  Veterans  Affairs). 

b.  VA  Form  10-7959A  is  used 
adjudicate  claims  for  CHAMPVA 
benefits. 

c.  VA  Form  10-7959C  is  used  to 
obtain  annual  other  health  insurance 
information  and  to  correctly  coordinat*^- 
benefits  among  all  liable  parties. 

d.  VA  Form  7959D  is  used  in  the 
recovery  of  costs  associated  with 
medical  services  related  to  an  injury/ 
illness  caused  by  a  third  party. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — Not-for-profit  institutions. 

Estimated  Annual  Burden:  30.03b 
total  hours. 

a.  VA  Form  10-lOD— 600  hours. 

b.  VA  Form  10-7959A— 20.000  hours 

c.  VA  Form  10-7959C— 6.200  hours. 

d.  VA  Form  10-7959D— 3.033  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-lOD — 5  minutes. 

b.  VA  Form  10-7959A — 4  minutes. 

c.  V.^  Form  10-7959C — 6  minutes. 

d.  VA  Form  10-7959D— 7  minutes. 
Frequency  of  Response: 

a.  VA  Form  10-lOD— Annually. 

b.  VA  Form  10-7959A— Annually. 

c.  VA  Form  10-7959C— Annually. 

d.  VA  Form  10-7959D— On  occasion. 
Estimated  Number  of  Respondenisi: 

397,600  total  respondents. 

a.  VA  Form  10-lOD— 9,600 
respondents. 

b.  VA  Form  10-7959A— 300.000 
respondents. 

c.  VA  Form  10-7959C— 62.000 
respondents. 

d.  VA  Form  10-7959D— 26.000 
respondents. 

Estimated  Number  of  Respondents: 
10,000  respondents. 

OMB  Number:  2900-0427 

Title  and  Form  Number:  Former  POW 
Medical  History.  VA  Form  10-0048. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses:  The  information  a 
obtained  from  fonuer  POWs  to  assess 
the  medical  care  needs  of  these 
veterans.  The  information  will  be  user' 
to  determine  the  present  and  future 
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needs  of  POWs  in  the  areas  of  disability 
compensation,  health  care  and 
rehabilitation. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  750  hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hoiu- 

Frequency  of  Response:  Non- 
reoirring. 

Estimated  Number  of  Respondents: 
750  respondents. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Ann  Bickoff, 
Veterans  Health  Administration 
(161B4],  E)epartment  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  565-7407. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Hiunan  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  August  10, 1995. 

By  directioD  of  the  Secretaiy: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  95-20568  Filed  8-17-95;  8:45  am] 
BIUMG  CODE  S320-01-l> 


Summary  of  Precedent  Opinions  of  the 
General  Counsel 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  pubhshing  a  summary  of 
legal  interpretations  issued  by  the 
Department's  General  Coimsel  involving 
veterans'  benefits  imder  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  It  is  being  pubUshed  to 
provide  the  pubUc,  and,  in  particular, 
veterans'  benefit  claimants  and  their 
representatives,  with  notice  of  VA's 
interpretation  regarding  the  legal  matter 
at  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  273-6558. 


SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Coimsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  imder  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Cotmsel. 

VA  publishes  siuumaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  nemied  above. 

VAOPGCPREC  »-95 

Question  Presented:  Must  the  value  of 
a  life  estate  in  real  property  acquired  by 
inheritance  be  included  in  determining 
annual  income  and  net  worth  for 
improved-pension  piuposes? 

Held:  The  value  of  a  life  estate  in  real 
property  acquired  by  inheritance 
generally  would  not  constitute  income 
for  improved-pension  purposes.  The 
value  of  a  fife  estate  acquired  by 
inheritance  would  be  considered  in 
evaluating  a  claimant's  estate  for 
improved-pension  purposes,  except  to 
the  extent  that  the  property  serves  as  the 
claimant's  dwelling,  hi  determining 
whether  a  claimant's  estate  is  a  bar  to 
entitlement  to  improved  pension,  a 
determination  must  be  made  on  all  the 
facts  of  the  individual  case  as  to 
whether  it  would  be  reasonable  that  a 
part  of  the  claimant's  estate  be 
consumed  for  his  or  her  maintenance. 
Effective  Date:  March  30, 1995 

VAOPGCPREC  10-95 

Question  Presented:  To  what  extent 
must  the  Board  of  Veterans'  Appeals 
employ  the  nomenclatiue,  diagnostic 
criteria,  and  adaptive- functioning  scale 
of  the  American  Psychiatric 
Association's  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders,  Third 
Edition,  in  determining  appeals 
involving  issues  of  service  connection 
and  rating  of  mental  disorders? 

Held:  Sections  4.126  and  4.132  of  title 
38,  Code  of  Federal  Regulations,  which 
require  that  diagnoses  of  mental 
disorders  conform  to  the  American 


Psychiatric  Association's  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders 
(APA  Manual),  Third  Edition  (DSM-ffl) 
and  establish  the  criteria  for  rating 
disabilities  attributable  to  mental 
disorders  based  upon  the  psychiatric 
nomenclature  and  diagnostic  criteria 
used  in  DSM-III,  require  that  the  Board 
of  Veterans'  Appeals  (BVA)  use  the 
DSM-in  nomenclature  and  diagnostic 
criteria  until  such  time  as  the 
regulations  are  amended.  The  BVA  is 
not  precluded  from  making  reference  to 
medical  reports  which  employ  the 
adaptive-functioning  assessment  scales 
of  either  DSM-III  or  the  fourth  edition 
of  the  APA  Manual  (DSM-IV).  However, 
the  utility  of  such  reports  may  be 
limited  by  differences  between  the 
terminology  and  disability  levels  used 
in  those  scales  and  those  employed  in 
38  CFR  §  4.132,  the  schedule  for  rating 
mental  disorders. 
Effective  Date:  March  31, 1995. 

VAOPGCADV  11-95 

Question  Presented:  May  the 
Department  employ  a  "fair  market 
value"  standard  when  setting  rates  for 
government  quarters,  in  light  of  the 
Chief  Financial  Officers  Act,  which 
contemplates  that  agencies  structure 
pricing  in  order  to  recoup  all  costs  to 
the  Government  for  providing  the  goods 
or  services? 

Held:  OMB  Circular  A-45,  which 
provides  that  the  costs  of  quarters  be  set 
according  to  the  rule  of  equivalence,  or 
the  fair  market  value,  is  based  upon  5 
U.S.C.  §  5911;  this  section  is  an 
exception  to  the  CFO  Act  requirement 
that  charges  for  goods  and  services 
should  reflect  costs  incurred  by  the 
Government. 

Effective  Date:  May  23, 1995. 

VAOPGCPREC  12-95 

Questions  Presented:  a.  Under  the 
constructive-notice  rule  of  Bell  v. 
Derwinski,  2  Vet.  App.  611  (1992),  may 
the  failure  of  an  agency  of  original 
jurisdiction  (AOJ)  to  consider  pertinent 
Department  of  Veterans  Affairs  (VA) 
medical  records  in  existence  at  the  time 
of  its  prior  final  decision  constitute 
clear  and  unmistakable  error,  even 
though  such  evidence  was  not  actually 
in  the  record  before  the  AOJ? 

b.  Would  those  circumstances 
constitute  clear  and  unmistakable  error 
only  when  the  prior  final  decision  of  the 
agency  of  original  jurisdiction  was 
rendered  after  July  21, 1992,  the  date  of 
the  Bell  decision? 

c.  If  those  circumstances  would  not 
constitute  clear  and  unmistakable  error 
as  to  prior  final  AOJ  decisions  rendered 
before  July  21,  1992.  would  the  effective 
date  of  an  award  of  benefits  in  a  later 
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reopened  claim  after  July  21, 1992, 
based  on  preexisting  VA  medical 
records  be  the  date  the  reopened  claim 
is  filed? 

Held:  a.  With  respect  to  final  agency 
of  original  jurisdiction  (AOJ)  decisions 
rendered  on  or  after  July  21, 1992,  an 
AOJ  s  failure  to  consider  records  which 
were  in  VA's  possession  at  the  time  of 
the  decision,  although  not  actually  in 
the  record  bef(H«  the  AOJ,  may 
constitute  clear  and  unmistakable  error, 
if  such  failure  affected  the  outcome  of 
the  claim. 

b.  With  respect  to  final  AOJ  decisions 
rendered  prior  to  July  21, 1992,  an  AOJ's 
failure  to  consider  evidence  which  was 
in  VA's  possession  at  the  time^of  the 
decision,  although  not  actually  in  the 
record  before  the  AOJ,  may  not  provide 
a  basis  for  a  finding  of  clear  and 
unmistakable  error. 

c.  When,  subsequent  to  a  final  AOJ 
denial  prior  to  July  21,1992,  a  claim  is 
reopened  after  July  21, 1992,  and 
benefits  are  awarded  on  the  basis  of 
evidence  in  VA's  possession  but  not 
actually  in  the  record  at  the  time  of  the 
AOJ  denial,  the  effective  date  of  that 
award  will  generally  be  the  date  on 
which  the  reopened  claim  was  filed,  as 
provided  by  38  U.S.C.  §  5110(a). 

Effective  Date:  May  10, 1995. 

VAOPGCADV  13-95 

Questions  Presented:  A.  Are  VA 
medical  facilities  required  to  follow 
Michigan  state  law  that  establishes  the 
duty  of  state  physicians  to  either  warn 
known  sex  and  needle-sharing  partners 
of  patients  infected  with  the  human 
immunodeficiency  virus  (HIV),  or,  in 
the  alternative,  to  provide  the  State  with 
the  names  and  addresses  of  the  patient 
and  known  partners? 

B.  Does  the  analysis  in  VAOPGCADV 
9-90,  O.G.C.  Advisory  Opinion  9-90, 
which  sets  out  that  VA  physicians  are 
under  no  specific  duty  to  follow  State 
law  in  reporting  child  and  elderly 
abuse,  apply  to  the  Michigan  partner 
notification  law? 

a  To  what  extent  does  VA's  HIV 
confidentiality  statute,  38  U.S.C.  §  7332, 
permit  VA  physicians  to  cooperate  with 
the  State  law  and  should  VA  physicians 
cooperate  with  the  State  law  to  Uiat 
extent? 

Held:  A.  VA  medical  facilities  are 
under  no  legal  obligation  to  follow 
Michigan  state  law  requiring  partner 
notification,  or  in  the  alternative, 
disclosure  of  confidential  information, 
in  HIV  cases  to  a  state  public  health 
authority. 

B.  The  Supremacy  Clause  analysis  set 
forth  in  VAOPGCADV  9-90,  O.G.C. 
Advisory  Opinion  9-90  is  applicable  in 
the  instant  case.  Nonetheless,  VA  has 


the  discretionary  authority  to  comply 
with  state  law  to  the  extent  that  38 
U.S.C.  §§  7332  and  5701,  as  well  as  the 
Privacy  Act  of  1974,  allows.  These 
provisions  would  allow  the  VA  medical 
center  to  disclose  the  requisite 
information  to  the  state  public  health 
authority  if  the  information  is  submitted 
pursuant  to  an  adequate  written  request 
from  that  entity. 

C.  Under  the  aforementioned 
provisions,  VA  physicians  (in 
accordance  with  any  poUcy  or  guidance 
that  may  be  estabUshed  by  the  VA 
medical  center)  may  disclose  HIV  test 
results,  but  not  the  patient's  name,  to 
the  spouse  or  sexual  partner  ("sexual 
partner"  as  disclosed  by  the  patient 
during  examination  or  counseling)  if  the 
physician  determines,  after  discussion 
with  the  patient,  that  the  patient  will 
not  be  providing  the  information  and 
the  disclosure  is  necessary  to  protect  the 
health  of  the  spouse  or  sexual  partner. 
U  these  legal  prerequisites  have  been 
satisfied,  we  anticipate  a  VA  physician, 
in  the  exercise  of  soimd  medical  and 
ethical  practice,  would  utiUze  that 
provision.  VA  physicians  do  not  have 
the  authority  to  notify  needle-sharing 
partners  of  possible  exposure  to  HIV. 

Effective  Date:  June  12. 1995 

VAOPGCPREC  14-95 

Qiestions  Presented:  a.  Whether  a 
final,  unappealed  Department  of 
Veterans  Affairs  (VA)  regional  office 
decision  is  subject  to  review  for  clear 
and  immistakable  error  (CUE)  under  38 
C.F.R.  §  3.105(a),  where,  upon 
subsequent  reopening,  the  Board  of 
Veterans'  Appeals  (BVA  or  Board) 
denied  the  claim. 

b.  Whether  a  final,  unappealed  VA 
regional  office  decision  is  subject  to 
review  for  CUE,  where  the  Board 
subsequently  denied  reopening  of  the 
claim. 

Held:  a.  A  claim  of  clear  and 
unmistakable  error  under  38  C.F.R. 
§  3.105(a)  concerning  a  final, 
unappealed  regional  office  decision  may 
not  be  considered  where  the  Board  of 
Veterans'  Appeals  has  reviewed  the 
entire  record  of  the  claim  following 
subsequent  reopening  and  has  denied 
the  benefits  previously  denied  in  the 
unappealed  decision. 

b.  If  the  Board  of  Veterans'  Appeals 
concludes  that  new  and  material 
evidence  sufficient  to  reopen  a  prior, 
unappealed  regional  office  decision  has 
not  been  submitted,  and  denies 
reopening,  the  Board's  decision  does  not 
serve  as  a  bar  to  a  claim  of  CUE  in  the 
prior  regional  office  decision. 

Effective  Date:  May  12, 1995. 


VAOPGCPREC  15-95 

Questions  Presented:  a.  Under  the 
provisions  of  the  Final  Stipulation  and 
Order  entered  in  the  case  of  Nehmer  v. 
United  States  Veterans'  Administration: 

(1)  should  the  effective  date  of  an 
award  of  dependence  and  indemnity 
compensation  to  a  veteran's  surviving 
spouse  be  based  on  the  date  of  an 
original  claim  filed  in  1987  and  finally 
denied  in  1988,  where,  though  the 
veteran  served  in  the  Republic  of 
Vietnam  during  the  Vietnam  era,  the 
surviving  spouse  did  not  allege  in  the 
original  claim  that  the  veteran's  death 
was  caused  by  exposure  to  Agent 
Orange  or  other  herbicides;  or 

(2)  should  the  effective  date  of  the 
award  be  based  on  the  date  of  a 
reopened  claim,  filed  in  1993,  in  which 
the  claimant  alleged  that  the  veteran's 
death  may  have  resulted  from  exposure 
to  Agent  Orange? 

b.  Do  the  provisions  of  the  Nehmer 
Final  Stipulation  and  Order  governing 
readjudication  of  claims  apply  to  claims 
for  burial  allowance  for  service- 
connected  deatii? 

c.  If  so,  may  burial  allowance  based 
on  service-connected  death  be  awarded 
in  the  case  of  a  veteran  buried  prior  to 
the  effective  date  of  the  regulation 
establishing  a  presumption  of  service 
connection  for  the  cause  of  the  veteran's 
death? 

d.  If  service-connected  burial 
allowance  may  be  paid  for  a  veteran 
buried  prior  to  the  effective  date  of  the 
regulation,  would  the  amount  payable 
be  determined  under  the  burial 
allowance  statute  as  in  effect  at  the  time 
of  burial  or  that  in  effect  at  the  time  of 
the  change  in  law  under  which  service 
connection  was  established? 

Held:  a.  If  you  conclude  that  the 
original  dependence  and  indemnity 
compensation  claim  of  a  veteran's 
surviving  spouse  did  not  allege  that  the 
veteran's  death  resulted  from  a  disease 
which  may  have  been  caused  by 
exposure  to  herbicides  containing 
dioxin  during  the  veteran's  Vietnam-era 
service  in  the  RepubUc  of  Vietnam,  and 
was  not  denied  under  former  38  C.F.R. 
§  3.311a(d)  (1986),  which  governed 
claims  based  on  herbicide  exposure,  the 
claim  does  not  fall  within  the  scope  of 
the  Final  Stipulation  and  Order  entered 
in  Nehmer  V.  United  States  Veterans' 
Administration.  In  that  case,  the 
effective  date  of  a  subsequent  award  of 
dependency  and  indemnity 
compensation  to  the  surviving  spouse 
following  reopening  of  the  claim  may 
not  be  based  on  the  date  of  the  original 
claim.  However,  if  such  a  surviving 
spouse's  reopened  claim  involved 
allegations  that  the  veteran's  death  from 
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l\ing  cancer  may  have  resulted  from 
exposure  to  Agent  Orange,  it  would  be 
governed  by  the  provisions  of  the 
Stipulation  pertaining  to  claims  filed 
after  the  district'scourt's  May  3, 1989, 
order  in  Nehmer  invalidating  a  portion 
of  the  referenced  regulations.  Under 
paragraph  5  of  the  Final  Stipulation  and 
Order,  the  effective  date  of  the  award  in 
such  a  claim  must  be  based  on  the  later 
of  the  date  of  filing  of  the  reopened 
claim  or  the  date  of  the  veteran's  death. 

b.  The  portion  of  the  Final  Stipulation 
and  Order  in  the  Nehmer  case 
pertaining  to  readjudication  of  claim 
denials  voided  by  the  district  court's 
May  3, 1989,  order  in  that  case  applies 
to  claims  for  biuial  allowance  for 
service-coimected  death  under  38  U.S.C. 
§  2307,  if  such  claims  were  denied 
under  former  38  U.S.C.  §  3.31  la(d). 
However,  under  the  ciiciunstances  of  a 
particular  claim,  you  may  be  justified  in 
concluding  that  a  burial  allowance 
claim  was  not  denied  under  former 
section  3.311a(d).  In  that  case,  the  Final 
Stipulation  and  Order  would  not  be 
appUcable. 

c.  If  a  claim  for  service-connected 
biuial  allowance  under  what  is  now  38 
U.S.C.  §  2307  was  denied  imder  former 
38  U.S.C.  §  3.311a(d)  and  therefore  fell 
within  the  group  of  claim  denials 
voided  by  the  district  court's  May  3, 
1989,  order  in  the  Nehmer  case,  or  if 
entitlement  to  the  nonservice-connected 
biuial  benefit  was  previously 
established,  if  service  coimection  for  the 
cause  of  the  veteran's  death  is  later 
established  on  the  basis  of  regulati(His 
issued  piu'suant  to  the  Agent  Orange  Act 
of  1991,  the  post-burial  effective  date  of 
those  regulations  would  not  be  an 
impediment  to  payment  of  a  burial 
allowance  imder  section  2307. 

d.  The  maximum  amount  of  burial 
allowance  payable  under  section  2307  is 
determined  based  on  the  maximiun  rate 
authorized  at  the  time  the  burial  took 
place.  Where  nonservice-connected 
burial  benefits  have  already  been  paid, 
and  it  is  later  determined  that 
entitlement  to  service-connected  burial 
allowance  exists,  only  the  difference 
between  the  amount  previously  paid 
and  the  amount  payable  imder  section 
2307  may  be  paid. 

Effective  Date:  June  2, 1995. 

VAOPGCFREC  16-95 

Question  Presented:  May  the  recipient 
of  a  VA  work-study  allowance  under  38 
U.S.C.  §  3485,  who  is  assigned  by  VA  to 
perform  work-study  services  at  a 
university,  be  paid  by  the  university  the 
difference  between  the  amount  payable 
by  VA  and  the  amount  which  the 
university  otherwise  pays  to  work-study 
students  performing  similar  services? 


Held:  1.  The  statutes  governing  the 
VA  work-study  program  do  not 
expressly  bar  the  student  bom  receiving 
work-study  payments  from  both  VA  and 
other  sources,  public  or  private,  for 
performance  of  the  same  work. 
However,  the  availability  of  such  other 
payments  has  a  direct  bearing  on  the 
individual's  need  for  the  additional 
educational  assistance  afforded  under 
the  VA  work-study  program.  The 
Department  has  determined  that 
assistance  from  another  source  for 
performing  the  same  work-study 
activities  vitiates  the  student's  need  for 
the  supplemental  educational  assistance 
provided  by  VA's  work-study  program. 
Accordingly,  VA.  in  the  judicious 
administration  of  limited  Federal 
resources,  has  included  terms  in  its 
standard  student  work-study  agreement 
prohibiting  receipt  or  acceptance  of 
such  "other  source"  payments. 

2.  Nevertheless,  that  contractual 
preclusion  represents  a  rebuttable 
presumption  of  lack  of  need  for  the 
benefit.  Thus,  the  standard  work-study 
agreement  terms  restricting  "other 
source"  payments  may  be  modified, 
should  VA  find  it  meritorious  to  do  so 
in  the  individual  case.  This  may  be  an 
option  in  the  case  dtcd  if  you  conclude 
that  receipt  of  the  differential  amount 
does  not  materially  affect  the 
individual's  need  for  a  VA  work-study 
allowance. 

Effective  Date:  Jime  7, 1995. 

VAGGCPREC  17-«5 

Questions  Presented:  a.  What  is  the 
scope  of  any  obligation  imposed  on  the 
Secretary  of  Veterans  Affairs  under  38 
U.S.C.  §  7722,  or  any  other  legal 
authority,  to  inform  individuals 
concerning  benefits  to  which  they  may 
be  entitled? ' 

b.  Does  the  assumption  that  the 
Department  of  Veterans  Affairs  (VA) 
knew  or  reasonably  should  have  known 
of  an  individual's  eUgibility  for  VA 
benefits  have  any  bearing  on  the 
Secretary's  notification  obligation? 

c.  Are  the  provisions  of  any 
applicable  notification  law  or 
regulation,  including  section  7722, 
applicable  from  the  date  of  their 
enactment  or  retroactively? 


>  You  have  requested  our  views  regarding  the 
scope  of  VA's  notification  obligation  under  section 
7722  "or  any  other  legal  authority,"  and  we  note 
that  a  duty  to  provide  notice  or  information  to 
claimants  may  sometimes  arise  under  statutory 
provisions  other  than  section  7722.  See.  e.g.,  38 
U.S.C.  §§3563,  S107(a).  However,  because  we 
believe  that  section  7722  provides  the  sole 
notification  obligation  pertinent  to  the  specific  facts 
described  in  your  opinion  request,  we  have  limited 
our  analysis  to  the  scope  of  the  duty  under  that 
provision.  The  scope  of  VA's  obligation  may  differ 
under  other  statutory  provisions. 


d.  May  a  failure  to  provide  required 
notification  to  a  claimant  be  the  basis  of 
a  grant  of  an  earlier  effective  date  of  an 
award  of  VA  benefits  and,  if  so,  what  is 
the  legal  authority  to  deviate  from  the 
criteria  pertaining  to  effective  dates  of 
awards? 

Held:  a.  The  provisions  of  38  U  *?  C. 
§  7722,  as  interpreted  by  the  Court  of 
Veterans  Appeals,  require  VA  to  inform 
individuals  of  their  potential 
entitlement  to  Department  of  Veterans 
Affairs  benefits  when  (1)  such 
individuals  meet  the  statutory  definition 
of  "eligible  veteran"  or  "eligible 
dependent,"  and  (2)  VA  is  aware  or     ' 
reasonably  should  be  aware  that  such 
individuals  are  potentially  entitled  to 
VA  benefits.  VA's  duty  to  provide 
information  and  assistance  to  such 
individuals  requires  only  such  actions 
as  are  reasonable  under  the 
circumstances. 

b.  The  notification  requirements 
currently  in  38  U.S.C.  §  7722  and 
previously  in  38  U.S.C.  §  241  have  been 
in  effect  since  March  26,  1970,  and  do 
not  apply  retroactively  to  any  period 
prior  to  that  date. 

c.  A  failure  by  VA  to  provide  the 
notice  required  by  38  U.S.C.  §  7722  may 
not  provide  a  basis  for  awarding 
retroactive  benefits  in  a  maimer 
inconsistent  with  express  statutory 
requirements,  except  insofar  as  a  court 
may  order  such  benefits  pursuant  to  it 
general  equitable  authority  or  the 
Secretary  of  Veterans  Affairs  may  award 
such  benefits  pursuant  to  his  equitable- 
relief  authority  under  38  U.S.C.  §  503(a). 

Effective  Date:  June  21, 1995. 

VAGGCPREC  l»-«5 

Question  Presented:  Is  the  IDepartment 
of  Veterans  Affairs'  (VA)  definition  of 
"past-due  benefits"  in  38  C.F.R. 
§  20.609(h)(3)  inconsistent  with  the 
governing  statutory  provisions  in  38 
U.S.C.  §  5904(d)(3)? 

Held:  The  definition  of  "past-due 
benefits"  in  38  C.F.R.  §  20.609(h)(3)  is 
consistent  with  the  provisions  of  38 
U.S.C.  §  5904(d)(3).  Further,  because  the 
language  of  section  5904(d)(3)  may 
reasonably  be  construed  to  prohibit 
coimting  as  past-due  benefits  any 
amounts  payable  after  the  date  of  the 
decision  making,  or  ordering  the  making 
of,  the  award,  we  beUeve  that  the 
regulatory  amendment  sought  by 
petitioner  would  be  inconsistent  with 
the  statute. 

Effective  Date:  June  22, 1995. 

By  Direction  of  the  Secretary. 
Maiy  Lou  Keener, 
General  Counsel. 

[PR  Doc.  95-20490  Filed  8-17-95;  8:45  ami 
BIUMQ  COOe  832e-01-M 
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Advisory  Committee  on  Geriatrics  and 
Gerontology;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Geriatrics  and  Gerontology  Advisory 
Committee  (GGAC)  wrill  be  held  on 
September  7  and  8, 1995,  by  the 
Department  of  Veterans  Affairs,  in 
Meeting  Room  9  of  the  Ramada 
Renaissance  (Techworld)  Hotel  located 
at  999-9th  Street,  NW,  Washington,  DC. 
The  purpose  of  the  GGAC  is  to  advise 
the  Secretary  of  Veterans  Affairs  and  the 
Under  Secretary  for  Health  relative  to 
the  care  and  treatment  of  the  aging 
veterans,  and  to  evaluate  the  Geriatric 
Research,  Education,  and  Clinic  Centers. 

The  Committee  will  convene  at  9:00 
a.m.  (EST)  on  September  7  to  conduct 
routine  business  and  will  adjourn  at 
Noon  (EST)  on  September  8.  Tentative 
topics  on  the  agenda  are:  VA's 
Psychogeriatric  Programs  and  Plans, 
Status  of  VA  Restructimng,  Acting 
ACMD  Office  of  Geriatrics  and  Extended 
Care  Updates,  Status  of  Extended  Care 
Programs,  GRECC  Site  Visit.  Geriatrics 
and  Grants  Management  Programs,  and 
Ethics  and  Conflicts  of  interest.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  which  is  about  20 
persons.  Those  wishing  to  attend  should 
contact  Jacqueline  Holmes,  Program 
Assistant,  Office  of  the  Assistant  Chief 
Medical  Director  for  Geriatrics  and 
Extended  Care,  at  (202)  565-7164.  no 
later  than  12  noon  (EST)  September  4, 
1995. 

Dated:  August  10, 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  95-20489  Filed  8-17-95;  8:45  am] 

BILUNG  COOe  8320-01-M 


Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
103—446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  September  18-21, 
1995,  in  Washington,  DC.  The  purpose 
of  the  Advisory  Committee  on  Minority 
Veterans  is  to  advise  the  Secretary  of 


Veterans  Affairs  on  the  administration 
of  VA  benefits  and  services  for  minority 
veterans  and  to  assess  the  needs  of 
minority  veterans  and  evaluate  whether 
VA  compensation,  medical  and 
rehabilitation  services,  outreach,  and 
other  programs  are  meeting  those  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  sessions  will  convene  in  room 
230,  VA  Central  Office  (VACO) 
Building,  810  Vermont  Avenue,  NW., 
Washington,  1X2  on  September  18  and 
19  from  9:00  a.m.  to  5:30  p.m.  On 
September  20, 1995,  the  meeting  will 
convene  in  the  Omar  Bradley 
Conference  Room  located  in  room  1010 
between  8:30  a.m.  and  5:30  p.m.  On 
September  21,  the  meeting  will  be  held 
in  room  530  VACO  between  8:30  a.m. 
and  12:00  noon. 

Tentative  Agenda 

Monday,  18  Sept 
Call  to  Order 

8:30  am — Public  Forum  Speakers 

10:30  am — Break 

10:40  am — Public  Forum  Speakers 

12:00  pm — Lunch 

1 :00  pm — Public  Forum  Speakers 

2:30  pm — Break 

2:50  pm — Public  Forum  Speakers 

4:30  pm — Committee  Session 

Review  of  Data 

Discussion  of  bnpacts 

Determination  of  Resolution  Plan 
within  De'pt  of  VA 
within  external  agencies 

and  FoUowup  Mechanism 
6:00  pm — Closure 

Tuesday,  19  Sept 

8:30  am— Call  to  order 
8:45 — Review  of  Committee's  Inaugural 
Report 
Reconfirm  mission,  goals,  objectives 
Revalidate  Subcommittees  and 

memberships 
Determination  Specific  Support 
Requirements  to  include  statistical 
research,  data  collection,  and  computer 
on  line  services  capabilities 
9:40  am — ^African  American  Veterans 
10:40  am — Break 

11:00  am — Disabled  Minority  Veterans 
12:00  pm — Lunch 

1:00  pm — Subcommittees'  Strategic  Planning 
for  FY  1996-1997 
Development  of  Plan,  to  include  details, 
costs,  travel,  reporting  format,  protocols, 


public  affairs,  and  coordination 

measures 
4:00  pm — Subcommittee  Briefmgs  to 

Committee 
5:30  pm— Closure 

Wednesday,  20  Sept 

8:30  am— Call  to  Order 

8:45  am — Native  American  Veterans 

9:45  am— Break 

10:00  am— Guest  Speaker,  Congressional 

Black  Caucus 
11:00  am — ^African  American  Working 

Committee  Briefing 
12:00  pm — ^Lunch 
1:00  pm — Discussion  with  Joan  Fury, 

Director  of  Center  for  Women  Veterans 
1 :40  pm — Asian  American  Veterans 
2:40  pm — Subcommittee  Work 
4:30  pm — Review  of  Unresolved  Issues 

Adjustments  to  Thursday's  Agenda 

Members  Open  Discussion 
5:  So  pm — Closure 

Thursday,  21  Sept 

8:30  am— Call  to  Order 

8:45  am — Hispanic  American  Veterans 

9:45  am — ^Break 

10:00  am — Native  Hawaiian  and  Pacific 

Islander  Veterans 
11:00  am — Committee  Discussion 

All  sessions  wrill  be  open  to  the  public 
up  to  the  seating  capacity  of  the  rooms. 
Because  the  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Mrs.  AngeUa  Sare, 
Department  of  Veterans  Affairs  (phone 
(202)  273-6708)  prior  to  September  15, 
1995.  Limited  time  will  be  allocated  for 
the  purpose  of  receiving  oral 
presentations  from  the  public,  however, 
prior  notification  of  request  to  speak 
will  be  required.  The  Committee  will 
accept  appropriate  written  comments 
from  interested  parties  on  issues 
affecting  minority  veterans.  Such 
comments  should  be  referred  to  the 
Committee  at  the  following  address: 
Advisory  Committee  on  Minority 
Veterans,  Center  for  Minority  Veterans 
(OOM),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420. 

Dated:  August  9,  1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  95-20546  Filed  8-17-95;  8:45  ami 

BtLUNQ  COOE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSINATKM  RECORDS  REVIEW  BOARD 

DATE:  August  28  and  29, 1995. 

PLACE:  ARRB,  600  E  Street  NW..  2d 

Floor,  Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Previous 
Closed  Meetings.  * 

2.  Document  Review,  Discussion,  and 
Decisions. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATKM*: 

Thomas  Samoluk,  Associate  Director  for 

Communications,  600  E  Street  NW.,  2d 

floor,  Washington,  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  MarweU. 

Executive  Director. 

IFR  Doc.  95-20603  Piled  8-16-95;  10:47  am] 

aajJNQ  CODE  a82Q-TI>-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  number:  95-19957. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  17, 1995, 10:00  a.m. 
Meeting  Open  to  the  Pubhc. 

THE  FOUOWING  ITEMS  WERE  ADDED  TO  THE 
AGENDA: 

Future  Meeting  Dates. 

Proposed  Final  Repayment  Determinations 
and  Statement  of  Reasons — Bush-Quayle  '92 
Primary  Committee,  Inc.,  Bush-Quayle  '92 
General  Committee,  Inc.,  and  Bush-Quayle 
'92  Compliance  Committee,  Inc.  (LRA  #  425). 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  95-20672  Filed  8-16-95;  3:17  pm] 

BiLUNO  COOE  «715-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  August  23, 1995, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEFED: 

1.  Proposed  acquisition  of  check  image 
system  within  the  Federal  Reserve  System. 
(This  item  was  originally  announced  for  a 
closed  meeting  on  August  16, 1995.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  Yqu  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  16, 1995. 
William  W.Wiks. 
Secretary  of  the  Board. 
[FR  Doc.  95-20604  Filed  8-16-95;  10:48  am] 
BILIJNO  COOE  tt10-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  23, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

Note:  Effective  August  23,  open  meetings 
will  resume  in  the  Board  Room  of  the  Eccles 
Building. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  The  matter  will  be 
voted  on  without  discussion  unless  a 
m«nber  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  the  Board's 
risk-based  capital  guidelines  for  state 
member  banks  and  bank  holding  companies 
regarding  the  treatment  of  derivative 
transactions  (proposed  earlier  for  public 
comment;  Docket  No.  R-0845). 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulation  M  (Consumer 
Leasing)  (proposed  earlier  for  public 
comment;  Docket  No.  R-0815). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  railing 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  August  16, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-20605  Filed  8-16-95;  10:48  am] 
BIUJNG  0006  «210-«1-P 
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published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
■elsewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  215 

Defense  Federal  Acquisition 
Regulation  Supplement;  Sequence  of 
Progress  Payments  and  Contract 
Modifications 

Correction 

In  rule  document  95-16162  beginning 
on  page  34467  in  the  issue  of  Monday, 
July  3, 1995,  make  the  following 
corrections: 

204.7103-1    [Corrected] 

1.  On  page  34468,  in  the  third 
column,  in  section  204.7103- 
l(a)(4)(ii)(B),  in  the  second  line,  "or" 
should  read  "of. 


204.7107    [CorrectMl] 

2.  On  page  34469,  in  the  second 
column,  in  section  204.7107(e)(1),  in  the 
second  line,  "identify"  should  read 
"identity". 

3.  On  the  same  page,  in  the  third 
colimm,  in  section  204.7101(e)(3),  in  the 
second  line  from  the  bottom,  insert 
"additional"  after  "the". 

215.406-2    [Corrected] 

4.  On  page  34470,  in  the  first  colimm, 
in  the  heading  for  section  215.406-2, 
"schedule"  should  read  "Schedule". 

BILUNO  CODE  1S06-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-343-000] 

NorAm  Gas  Transmission  Company; 
Notice  Rescheduling  Informal 
Settlement  Conference 

Correction 

In  notice  document  95-19725 
appearing  on  page  40835  in  the  issue  of 
TTiursday,  August  10,  1995,  make  the 
following  correction: 


On  page  40835,  in  the  third  column, 
in  the  first  line,  the  Docket  Number  is 
corrected  to  read  as  above. 


BN-UNG  CO06  1S0S-ai-D 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 


[Docket  No.  95-18] 

RIN  1557— ABU 

Capital;  Risk-Based  Capital 
Guidelines;  Capital  Adequacy 
Guidelines;  Capital  Maintenance 

Correction 

In  rule  dociunent  95-18772  beginning 
on  page  39226  in  the  issue  of  Tuesday, 
August  1, 1995,  make  the  following 
correction: 

On  page  39229,  in  the  first  column,  in 
amendatory  instruction  4  to  appendix  A 
to  part  3,  in  the  second  line,  "(c)(3)" 
should  read  "(c)(2)". 

BILUNQ  COOE  1S06-01-O 


Friday 

August  18,  1995 


LJi  J 


I    S    i 


r^i 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

Federal  Property  Suitable  as  Facilities  to 
Assist  the  Homeless;  Notice 


\ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3778-N-50] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutihzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUB  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS.  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Bob  Swieconek,  Headquarters,  Army 
Corps  of  Engineers.  Attn:  CERE-MC, 
Room  4224,  20  Massachusetts  Ave.  N\V, 
Washington.  DC  20314-1000;  (202)  761- 
1753;  U.S.  Air  Force:  Carol  Xander,  Air 


Force  Real  Estate  Agency  (Area/Ml), 
Boiling  AFB,  172  Luke  Avenue,  Suite 
104,  Building  5683,  Washington,  DC 
20332-5113;  (202)  767-4034;  (These  are 
not  toll-free  numbers). 

Dated:  August  11, 1995. 
Thelma  Moore, 

Deputy  Assistant  Secretary  for  Planning/ 
Community  Viability. 

Title  V.  Federal  Surplus  Property  Program 
Federal  Register  Report  For  06/18/95 

Suitable/Available  Properties 

BUILDINGS  (by  State) 

Arizona 

Facility  #18 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510024 

Status:  Excess 

Comment:  5925  sq.  ft.,  1  story,  good 

condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  #21 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510025 
Status:  Excess 
Comment:  2500  sq.  ft.,  slump  blocks  firame, 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use — child  care. 
Facility  #22 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510026 
Status:  Excess 
Comment:  13752  sq.  ft.,  slump  blocks  frame. 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use — gymnasium. 
Facility  #23 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510027 
Status:  Excess 
Comment:  485  sq.  ft.,  slump  blocks  frame,  1 

story,  good  condition,  off-site  removal 

only,  most  recent  use — storage. 
Facility  #27 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510028 
Status:  Excess 
Comment:  3252  sq.  ft.,  wood  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — base  chapel. 
Fiicility  #29 

Gila  Bend  AF  Auxiliary  Field 
Giia  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510029 
Status:  Excess 
Comment:  85  sq.  ft.,  wood  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  #31 

Giia  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86023- 
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Landholding  Agency:  Air  Force 

Property  Number:  189510030 

Status:  Excess 

Comment:  2720  sq.  ft.,  steel  frame,  1  story. 

good  condition,  off-site  removal  only,  most 

recent  use — sales  store. 

Facility  #32 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Niunber:  1 895 1 003 1 

Status:  Excess 

Comment:  1200  sq.  ft.,  wood  frame,  1  story. 

good  condition,  off-site  removal  only,  most 

recent  use — hobby  shop. 

Facility  #34 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510032 

Status:  Excess 

Conmient:  1937  sq.  ft.,  slump  blocks  frame. 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — bath  house. 

Facility  #35 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  8602S- 

Landholding  Agency:  Air  Force 

Property  Number:  189510033 

Status:  Excess 

Comment:  7685  sq.  ft.,  concrete  block  frame, 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — open  mess. 

Facility  #37 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025^ 

Landholding  Agency:  Air  Force 

Property  Number:  189510034 

Status:  Excess 

Comment:  21295  sq.  ft.,  wood  frame,  2  story, 
good  condition,  off-site  removal  only,  most 
recent  use— dormitory/multi-purpose. 

Facility  #38 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189510035 

Status:  Excess 

Comment:  4115  sq.  ft.,  metal  frame,  good 

condition,  1  story,  off-site  removal  only, 

most  recent  use— commissary. 

38  Family  Housing 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510036 

Status:  Excess 

Comment:  1170  sq.  ft.  ea.,  1  story  relocatable 

framed  residences,  good  condition,  secured 

area  w/altemate  access. 
26  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510037 
Status:  Excess 
Conunent:  1456  sq.  ft.  ea.,  1  story  slump 

block  frame  residences,  off-site  removal 

only,  good  condition. 

Facility  #510 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510038 


Status:  Excess 

Comment:  373  sq.  ft.  slump  blocks  frame,  1 

story,  good  condition,  off-site  removal 

only,  most  recent  use — storage. 

18  Detached  Garages 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Location:  Inc.  bldgs.  630,  640,  670, 680,  710, 
720,  740,  760,  790,  800,  820,  840,  870,  880, 
910,  920,  950. 960  on  Milan  Loop 

Landholding  Agency:  Air  Force 

Property  Number:  189510039 

Status:  Excess 

Comment:  186  sq.  ft.  ea.,  wood  frame.  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — storage. 

Facility  #1004 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510040 

Status:  Excess 

Comment:  1734  sq.  ft.,  slump  blocks  frame. 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — residence. 

Facility  #1010 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510041 

Status:  Excess 

Comment:  4155  sq.  ft.,  quonset  hut  frame. 

good  condition,  off-site  removal  only,  most 

recent  use — theater. 

Facility  #4140 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landhdlding  Agency:  Air  Force 

Property  Number:  189510042 

Status:  Excess 

Comment:  3584  sq.  ft.,  metal  frame.  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — bowling  center. 

Facility  #4520 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510043 

Status:  Excess 

Comment:  7800  sq.  ft.,  prefeb  steel  frame,  2 
story,  good  condition,  off-site  removal 
only,  most  recent  use — dormitory. 

Facility  #4252 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510044 

Status:  Excess 

Comment:  144  sq.  ft,  metal  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 
10  Duplex  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  2334,  2335,  2340.  2343. 

2344.  2348.  2351,  2352.  2356.  2360  on 

Conrad  Circle 
Landholding  Agency:  Air  Force 
Property  Number:  189510045 
Status:  Excess 
Comment:  3176  sq.  ft.,  slump  blocks  frame, 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use — residences. 
4 — Fourplex  Family  Housing 


Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025 

Location:  Inc.  bldgs.  2337.  2339,  2347,  2355 
on  Conrad  Circle 

Landholding  Agency:  Air  Force 

Property  Number:  189510046 

Status:  Excess 

Comment:  4728  sq.  ft.,  slump  blocks  frame, 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — residences. 

California 

Bldg.  604 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010237 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  605 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010238 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  612 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010239 
Status:  Unutilized 
Comment:  1232  sq.  ft;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  611 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010240 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  613 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010241 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  614 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010242 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housing. 

Bldg.  615 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010243 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  616 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010244 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
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Bldg.  617 

Point  Arena  Air  Force  Station  Co:  Mendcic.ino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010245 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  618 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010246 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housing. 

Florida 

Bldg.  244 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co:  Polk  FL  33825 

Landholding  Agency:  Air  Force 

Property  Number:  189520001 

Status:  Excess 

Comment:  6239  sq.  ft.,  masonry  frame,  needs 

rehab,  secured  area  w/altemate  access, 

most  recent  use—commissary. 
Bldg.  242 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825 
Landholding  Agency:  Air  Force 
Property  Number:  189520002 
Status:  Excess 
Comment:  8554  sq.  ft.,  steel  frame  module, 

secured  area  w/altemate  access,  most 

recent  use — exchange  branch. 
Bldg.  427 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825 
Landholding  Agency:  Air  Force 
Property  Number  189520003 
Status:  Excess 
Comment:  5258  sq.  ft.,  metal  &  masonry 

frame,  secured  area  w/altemate  access, 

most  recent  use — bowling  center. 
Bldg.  SF-97 

Port  Mayaca  Lock  &  Spillway 
9  miles  north  of  Canal  Point 
Port  Mayaca  Co:  Martin  FL  33438 
Landholding  Agency:  COE 
Property  Number:  319340001 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  1 -story  concrete 

block/stucco,  most  recent  use — laboratory, 

off-site  use  only. 

Guam 

Anderson  VOR 

In  the  municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912 

Location:  Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number:  189010267 
Status:  Unutilized 
Comment:  550  sq.  ft.,  1  story  perm/concrete; 

on  226  acres. 

Anderson  Radio  Beacon  Annex 

In  the  municipality  Dededo 

Dedeco  Co:  Guam  GU  %912 

Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper,  access  is  from 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number:  189010268 
Status:  Unutilized 


Comment:  480  sq.  ft.;  1  story  perm/concrete: 
on  25  acres;  most  recent  use — radio  beacon 
fecility. 

Annex  No.  4 

Anderson  Family  Housing 

Municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912 

Location:  Access  is  through  Route  1,  Marine 

Drive. 
Landholding  Agency:  Air  Force 
Property  Number:  189010545 
Status:  Undemtilized 
Comment:  Various  sq.  ft.;  1  story  frame/ 

modified  quonset;  on  376  acres;  portions  of 

building  and  land  leased  to  Government  of 

Guam. 

Harmon  VORsite  (Portion)  (AJKZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912 
Location:  Approx.  12  miles  southwest  of 

Anderson  AFB  proper. 
Landholding  Agency:  Air  Force 
Property  Number:  189120234 
Status:  Unutilized 
Conunent:  550  sq.  ft.  bldg.,  needs  rehab  on 

82  acres. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue  (See  County)  Co:  Elmore  ID 

83648 
Landholding  Agency:  Air  Force 
Property  Number:  189030007 
Status:  Excess 
Conunent:  3375  sq.  ft;  1  story  wood  fi-ame; 

potential  utilities;  needs  rehab;  presence  of 

asbestos;  building  is  set  on  piers;  most 
,     recent  use — medical  administration, 

veterinary  services. 
Bldg.  611 

Mountain  Home  Air  Force  Base 
Mountain  Home  AFB  Co:  Elmore  ID  83648 
Landholding  Agency:  Air  Force 
Property  Number  189440016 
Status:  Underutilized 
Comment:  3200  sq.  ft,  1  story  wood  fi^me; 

needs  repair,  presence  of  lead  base  paint 

and  asbestos,  most  recent  use — base 

chapel. 

Bldg.  2201 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83648 

Landholding  Agency:  Air  Force 

Property  Number:  189520005 

Status:  Underutilized 

Comment:  6804  sq.  ft.;  1  story  wood  fr^me; 
most  recent  use — temporary  garage  for  base 
fire  dept.  vehicles,  presence  of  lead  paint 
and  asbestos  shingles. 

Illinois 

Defunct  Radio  Station  Site 

(Govt  Tract  B-135),  Chain  of  Rocks  Canal  Co: 

Madison  IL  62040 
Landholding  Agency:  COE 
Property  Number:  319520002 
Status:  Excess 
Comment:  5  bldgs.  (48x17,  8x10, 15x18,  6x6, 

12x14),  need  extensive  repairs,  off-site  use 

only. 

Indiana 

Bldg.  01,  Monroe  Lake 
Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 
Rd. 


Bloomington  Co:  Monroe  IN  47401-8772 

Landholding  Agency:  COE 

Property  Number:  319140002 

Status:  Unutilized 

Comment:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 
Bldg.  02,  Monroe  Lake 
Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  319140003 
Status:  Unutilized 
Comment:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51110 

Landholding  Agency:  Air  Force 

Property  Number:  189310001 

Status:  Unutilized 

Conunent:  1932  sq.  ft,  1-story  concrete  block 

bldg.,  most  recent  use — storage,  pigeon 

infested. 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110 
Landholding  Agency:  Air  Force 
Property  Number:  189310002 
Status:  Unutilized 
Comment:  1113  sq.  ft.,  1 -story  concrete  block 

bldg.,  contamination  clean-up  in  process. 
Bldg.  00106,  Fort  Dodge 
Ft.  Dodge  Co:  Webster  LA  50501 
Landholding  Agency:  Air  Force 
Property  Number  189310051 
Status:  Unutilized 
Comment:  200  sq.  ft.,  1-story  wood  fr'ame, 

needs  rehab,  most  recent  use — storage. 
Bldg. — ^Bridgeview 
Rathbun  Lake  Project,  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544 
Landholding  Agency:  COE 
Property  Number:  319340003 
Status:  Unutilized 
Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Bldg.— Island  View 

Rathbun  Lake  Project,  R.R.  #3 

Centerville  Co:  Appanoose  LA  52544 

Landholding  Agency:  COE 

Property  Number:  319340004 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Bldg.— Rolling  Cove 

Rathbun  Lake  Project,  R.R.  #3 

Centerville  Co:  Appanoose  lA  52544 

Landholding  Agency:  COE 

Property  Number:  319340005 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Kansas 

Trailer— Clinton  Lake 

Rt.  5,  Box  109B 

Lawrence  Co:  Douglas  KS  66046 

Landholding  Agency:  COE 

Property  Number:  319410003 

Status:  Excess 
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Comment:  double-wide  trailer  (24x50),  most 
recent  use — residence,  needs  major  repair, 
off-site  use  only. 

Kentucky 

Green  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273 

Location:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561 ,  right  on  561 

approximately  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  fr'ame; 

stmctural  deficiencies. 

Bldg.  1 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628 
Status:  Unutilized 

Comment:  1530  sq.  ft.;  2  story  wood  frame 
-r  house;  subject  to  periodic  flooding;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.,  2-story  wood  fr^me 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Utility  Bldg,  Nolin  River  Lake 
Moutardier  Recreation  Site  Co:  Edmonson 

KY 
Landholding  Agency:  COE 
Property  Number:  319320002 
Status:  Unutilized 
Comment:  541  sq.  ft.,  concrete  block,  off-site 

use  only. 

Louisiana 

Barksdale  Radio  Beacon  Annex 

Curtis  Co:  Bossier  LA  71111- 

Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  I'A  miles  on 

highway  C1552. 
L,andholding  Agency:  Air  Force 
Property  Number:  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft.;  1  story  wood/concrete; 

on  11.25  acres. 

Michigan 

Bldg.  30 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property'  Number:  l'89010779 


Status:  Excess 

Comment:  2593  sq.  ft.;  1  floor;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — conununications 

transmitter  building. 

Bldg.  46 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010786 

Status:  Excess 

Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — visiting  personnel 

housing. 

Bldg.  51 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010791 
Status:  Excess 

Comment:  1134  sq.  ft;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  52 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010792 
Status:  Excess 

Comment:  11.34  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  53 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010793 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  fi^ame 
residence  with  garage;  possible  asbestos. 

Bldg.  54 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010794 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  &«me 
residence  with  garage;  possible  asbestos. 

Bldg.  55 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Prof)erty  Number:  189010795 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  56 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010796 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010797 
Status:  Excess 

Comment:  1134  sq.  ft.:  1  story  wood  frame 
residence  with  garage;  possible  dsbestos. 

Bldg.  58 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Number:  189010798 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  59 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force. 
Property  Number:  189010799 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  60 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010800 
Status:  Excess 

Comment  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  61 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010801 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg."62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010802 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  63 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010803 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  64 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010804 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  65 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010805 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  66 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010806 
Status:  Excess 

Comment:  1306  sq.  ft.:  1  stor>'  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Propert>  Number:  189010807 
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Status:  Excess 

I  'xtmment:  1306  sq.  ft;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  68 

Calumet  Air  Force  Station 
•'Zalumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010808 
Status:  Excess, 
Comment:  1478  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010809 
Status:  Excess 
Comment;  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos;  most  recent  use — youth 

center. 

Bldg.  72 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number:  189010811 

Status;  Excess 

Comment;  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  passible 

asbestos. 
Bldg.  73 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
:*roperty  Number;  189010812 
Status;  Excess 
Comment:  1168  sq.  ft;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  74 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  M!  49913- 

Landholding  Agency:  Air  Force 

J^roperty  Number:  189010813 

Status:  Excess 

'."omment:  1168  sq.  ft.,  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  7.S 

"Calumet  Air  Force  Station 
'^lumet  Co;  Keweenaw  MI  49913- 
j.andhokiing  Agency;  Air  Force 
'Property  Number:  189010814 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  ft'ame 

residence;  potential  utilities;  possible 

asbestos. 

31dg.  76 

i'ialumei  .kii  Force  Statinii 

Calumet  Co;  Keweenaw  MI  49913- 

i.andholding  Agency:  Air  Force 

Property  Number:  189010815 

Status:  Excess 

Conunent:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  77 

Calumet  Air  Force  Station 
Calumet  Cn:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
•roperty  Number:  189010816 
Status:  Excess 
Comment;  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  i.tilities;  possible 
.    asbesto-.. 


Bldg.  78 

■Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010817 
Status:  Excess 

Comment;  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 


Bldg.  79 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010818 

Status;  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  ft^me 

residence;  potential  utilities;  possible 

asbestos. 

Bldg  80 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  4991 3- 

Landholding  Agency:  Air  Force 

Property  Number:  189010819 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  fr^ame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  81 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  4991 3- 

Landholding  Agency;  Air  Force 

Property  Number;  189010820 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  tame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  82 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010821 
Status;  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  fi^me 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  83 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  .\ir  Force 
Property  Number;  189010822 
Status;  Excess 
Comment;  1168  sq.  ft.;  1  story  wood  frame 

residence-  potential  utilities;  possible 

asbestos. 

Bldg.  84 

Calumet  Air  Force  Station 

Calumet  Co;  Kewe.'iiav:  MI  49913- 

Lf  ndholding  Agency:  Air  Force 

Property  Number:  189010823 

Status:  Excess 

Conircent;  1168  sq.  ft.;  1  story  wood  frame 

residence;  possible  utilities;  possible 

asbestos. 
Bldg.  85 

Calumet  Air  Forte  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010824 
Status;  Excess 
Comment:  1168  sq.  ft.;  'i  story  wood  framt- 

res)d°nce;  potential  utilities;  possible 

asbestos. 

Blag,  86 

il^alumet  Air  Force  Statit.n 


Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010825 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  87 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agenc>':  Air  Force 
Property  Number;  189010826 
Status;  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  ft^me 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  88 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010827 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010828 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Laudholding  Agency:  Air  Force 
Property  Number:  189010829 
Status:  Excess 
Comment;  171  sq.  ft.;  1  floor;  potential 

utilities;  mosf  recent  use  -pumj,  nouse. 
Bldg.  98 

'Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  4991 3- 
Landholding  Agency;  Air  Force 
Property  Number;  189010830 
Status:  Excess 
Comment:  114  sq.  ft.;  1  floor;  potential 

utilities:  most  recent  use — pump  house. 
Bldg.  10 

Calumet  Aii  ^orce  Station 
C;alumet  Co- Keweenaw  MI  4  9913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010836 
Status:  Exces* 
Comment:  lOso  sq  ft.;  1  stor\'  wooc  irame 

residence. 
Bldg.  216 

Calumet  Air  T^orce  Station 
Calumet  Co;  Keweenaw  Mi  4991 3  - 
Landhoiding  Agency:  Air  Force 
Property  Number:  189010847 
Status;  Excess 
Comment:  780  sq.  ft.,  1  story  wood  fr^me 

housing  garage. 
Bldg.  217 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  499:!  3- 
'.andholding  Agency;  Air  Force 
Property  Njjnber;  189010848 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housiuK  gai-agt. 
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Bldg.  218 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010849 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  219 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010850 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  220 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force        ^ 
Property  Number.  189010851 
Status:  Excess 

Conmient:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010852 
Status:  Excess 

Comment;  780  sq.  ft.;  1  story  wood  ft^me 
housing  garage. 

Bldg.  222 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010853 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  223 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010854 
Status;  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  224 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010855 
Status;  Excess 

Conunent;  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  215 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number;  189010856 

Status;  Excess 

Comment:  390  sq.  ft.;  1  story  wood  ft^me 

housing  garage. 
Bldg.  212 

!  Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Lindholding  .Agency-  Air  Force 
Property  Number;  189010859 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 

Bldg.  214 

Calumet  Air  Force  Station 


Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010861 

Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  ftame 

housing  garage. 
Bldg.  23 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number;  189010865 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 

Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010866 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  36 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landhoiding  Agency;  Air  Force 
Property  Number;  189010872 
Status:  Excess 

Conmient:  25  sq.  ft.;  1  floor  metal  fnme;  prior 
use — storage  of  fire  hoses. 

Bldg.  37 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913 
Landhoiding  Agency;  Air  Force 
Property  Number:  189010873 
Status:  Excess 

Comment:  Bldg.  25  sq.  ft.;  1  floor  metal 
frame;  prior  use — storage  of  fire  hoses. 

Bldg.  201 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913 
Landhoiding  Agency:  Air  Force 
Property  Number;  189010879 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 

Minnesota 

Frame  Dwelling — Lake  Traverse 
Rural  Rt.  2 

Wheaton  Co:  Traverse  MN  56296-9630 
Landhoiding  Agency:  COE 
Property  Number:  319520001 
Status:  Excess 

Comment:  1453  sq.  ft.,  2-story  residence,  off- 
site  use  only. 

Missouri 

House  No.  2,  Clearwater  Lake 
Rt.  HH  at  the  dam 
Piedmont  Co;  Wayne  MO  63957 
Landhoiding  Agency:  COE 
Property  Number:  319430009 
Status;  Excess 

Comment;  1600  sq.  ft.,  1-story  brick  veneer 
residence,  ofi-site  use  only. 

Montana 

Bldg.  Conrad  Training  Site 

15  miles  east  of  the  City  of  Conrad  Co- 

Pondera  MT  59425 
Landhoiding  Agency;  Air  Force 
Property  Number:  1 89420025 
Status:  Unutilized 
Comment;  7000  sq.  ft..  1-story  brick,  most 

recert  use — technical  training  site. 


Bldg.  1807,  Malstrom  AFB 

Malstrom  Communication  Annex 

Malstrom  AFB  Co;  Cascade  MT  59405 

Landhoiding  Agency;  Air  Force 

Property  Number;  189510023 

Status:  Excess 

Comment:  1966  sq.  ft.,  1  story  masonry  block 

bldg.  on  22  acres,  limited  utilities,  roof 

needs  replacement 

Ohio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location;  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landhoiding  Agency:  COE 
Property  Number:  319120018 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  '/z  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only. 

Pennsylvania 

Mahoning  Creek  Reservoir 

New  Bethlehem  Co:  Armstrong  PA  16242 

Landhoiding  Agency:  COE 

Property  Number;  319210008 

Status;  Unutilized 

Comment;  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only. 
One  Unit/Residence 
Conemaugh  River  Lake,  RD  #1,  Box  702 
SaltburgCo:  Indiana  PA  15681 
Landhoiding  Agency;  COE 
Property  Number;  319430011 
Status:  Unutilized 
Comment:  2642  sq.  ft.,  1-story,  1-unit  of 

duplex,  fair  condition,  access  restrictions. 

Tract  302A 

Grays  Landing  Lock  &  Dam  Project 

Old  Glassworks  Co;  Greene  PA  15338 

Landhoiding  Agency;  COE 

Property  Number;  319430016 

Status:  Unutilized 

Comment;  960  sq.  ft.,  2-story  log  structure, 
most  recent  use — residential,  needs  rehab, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  302B 

Gravs  Landing  Lock  &  Dam  Project 

OldGlassworks  Co;  Greene  PA  15338 

Landhoiding  Agency;  COE 

Property  Number;  319430017 

Status:  Unutilized 

Comment;  502  sq.  ft.,  2-story,  needs  repair, 
most  recent  use — beauty  shop/residence,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  314 

Grays  Landing  Lock  &  Dam  Project 

Old  Glassworks  Co;  Greene  PA  15338 

Landhoiding  Agency:  COE 

Property  Number:  319430018 

Status:  Unutilized 

Comment:  1864  sq.  ft..  2-stor>',  brick  structure 

needs  repair,  most  recent  use — ^residential. 

if  used  for  habitation  must  be  flood  proofed 

or  removed  off-s|te. 

Tract  353 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co  Greene  PA  15338 
Landhokliiig  Agency;  COE 
Propt^rty  Number;  319430019 
Stanis;  Unutilized 
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Comment:  812  sq.  ft.,  2-story,  log  structiire, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  402 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Number:  319430020 

Status:  Unutilized 

Comment:  728  sq.  ft.,  2-story,  needs  repairs, 
most  recent  use — residential/parsonage,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Number:  319430021 

Status:  Unutilized 

Comment:  620  sq.  ft.,  20-story,  needs  repair, 
most  recent  use — residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  403B 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Number:  319430022 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story,  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Number:  319430023 

Status:  Unutilized 

Comment  672  sq.  ft.,  2-story  carriage  house/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed. 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Nurnhner:  319430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-story,  wood  frame, 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  440 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Nimiber:  319430025 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story,  asbestos 
shingle  siding,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Tract  No.  224 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Landholdng  Agency:  COE 

Property  Number:  319440001 

Status:  Unutilized 

Conmient:  1040  sq.  ft.,  2  story  bldg..  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 


required  to  be  flood  proofed  or  removed  off 
site 

Tract  No.  301 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Landholdng  Agency:  COE 

Property  Number:  319440002 

Status:  Excess 

Comment  1330  sq.  ft,  2  story  brick  bldg., 
needs  repair,  historic  struct.,  flowage 
easement,  if  habitation  is  desired  the 
property  will  be  required  to  be  flood 
proofed  or  removed 

South  Carolina 

Bldg.  5 

J.S.  Thurmond  Dam  and  Reservoir 

Clarks  Hill  Co:  McCormick  SC 

Location:  Vz  mile  east  of  Resource  Managers 

Office. 
Landholdng  Agency:  COE 
Property  Number:  319011548 
Status:  Excess 
Comment:  1900  sq.  ft.,  1  story  masonary 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 

South  Dakota 

West  Conununications  Annex 

Ellsworth  Air  Force  Base 

Ellsvw)rth  AFB  Co:  Meade  SD  57706- 

Landfaoldng  Agency:  Air  Force 

Property  Number:  189340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Tennessee 

Cheatam  Lock.&  Dam 

Tract  D,  Lock  Road 

Nashville  Co:  Davidson  TN  37207- 

Landholdng  Agency:  COE 

Property  Number:  319520003 

Status:  Unutilized 

Comment:  1100  sq.  ft.  dwelling  w/storage 
bldgs.  on  7  acres,  needs  major  rehab, 
contamination  issues,  approx.  1  acre  in 
fldwy,  modif.  to  struct,  subj.  to  approval  of 
St.  Hist.  Presv.  Ofc. 

Texas 

Bldg.  121 

Lauglin  Air  Force  Base 

Co:  Val  Verde  TX  78843-5000 

Landholdng  Agency:  Air  Force 

Property  Number:  189420026 

Status:  Unutilized 

Comment:  11202  sq.ft.  1-story,  needs  rehab, 

presence  of  asbestos,  secured  area  with 

alternate  access 

Bldg.  348 

Lauglin  Air  Force  Base 

Co:  Val  Verde  TX  78843-5000 

Landholdng  Agency:  Air  Force 

Property  Number:  189420027 

Status:  Unutilized 

Comment:  1799  sq.  ft.  1-story,  needs  rehab, 

presence  of  asbestos,  secured  area  with 

alternate  access 
Bldg.  475 

Lauglin  Air  Force  Base 
Co:  Val  Verde  TX  78843-5000 
Landholdng  Agency:  Air  Force 
Property  Number:  189420028 
Status:  Unutilized 


Comment:  1083  sq.  ft.  1-story,  needs  rehab, 
secured  area  with  alternate  access 

Virginia 

Peters  Ridge  Site 

Gathright  Dam 

Covington  VA 

Landholdng  Agency:  COE 

Property  Number:  319430013 

Status:  Excess 

Comment  64  sq.  ft.,  metal  bldg. 

Coles  Mountain  Site 

Gathright  Dam,  Rt.  607 

Co:  Bath  VA 

Landholdng  Agency:  COE 

Property  Number:  319430015 

Status:  Excess 

Comment:  64  sq.  ft.,  1-story  metal  bldg. 


Washington 

Park  Hdqts.  House 
McNary  Lock  &  Dam  Project 
5107  West  Columbia  Dr. 
Kennewick  Co:  Benton  WA  99336- 
Landholdng  Agency:  COE 
Property  Nimiber:  319430014 
Status:  Unutilized 
Comment:  1696  sq.  ft.,  1-story  brick 
residence,  off-site  use  only 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road. 

Appleton  Co:  Outagamie  Wl  54911- 

Landholdng  Agency:  COE 

Ptoperty  Number:  319011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.,  2  story  brick/ wood 

fr^me  residence;  needs  rehab,  secured  area 

with  alternate  access 

Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Landholdng  Agency:  COE 
Property  Number:  319011525 
Status:  Unutilized 

Comment:  908  sq.  ft.,  2  story  wood  fi^me 
residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

301  Canal  Street 

Kaukavma  Co:  Outagamie  WI  54131- 

Landholdng  Agency:  COE 

Property  Number:  319011527 

Status:  Unutilized 

Comment:  1290  sq.  ft.",  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie  WI  54911- 

Landholdng  Agency:  COE 

Propert;/  Number:  319011531 

Status:  Unutilized 

Comment:  1300  sq.  ft.,  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canel  Road 


Federal  Register  /  Vol.  60,  No.  160  /  Friday.  August  18.  1995  /  Notices 


43201 


Landholdng  Agency:  COE 
Property  Number  319011533 
Status:  Unutilized 

Comment:  1952  sq.  ft.,  2  story  wood  frame 
residence;  potential  utilities;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  KauKavma  Lock 

Little  KauKauna 

Lawrence  Co:  Brown  WI  54130- 

Location:  3  miles  southeasterly  from 
intersection  of  Lost  Dauphin  Road  (County 
Trunk  Highway  "D")  and  River  Street. 

Landholdng  Agency:  COE 

Property  Number  319011535 

Status:  Unutilized 

Comment:  1224  sq.  ft.,  2  story  brick/wood 
frame  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Landholdng  Agency:  COE 

Property  Number  319011536 

Status:  Unutilized 

Comment:  1224  sq.  ft.,  2  stoiy  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

Land  (by  State) 
Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholdng  Agency:  COE 

Property  Number:  319010071 

Status:  Unutilized 

Comment:  77.6  acres 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholdng  Agency:  COE 

Property  Number:  319010072 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number  319010073 

Status:  Unutilized 

Comment:  50.46  acres 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010074 

Status:  Unutilized 

Comment:  236.37  acres 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Claric  AR  71923-9361 

Landholding  Agency:  COE 

Property  Nimiber  319010075 

Status:  Unutilized 

Comment:  187.30  acres 

FarcelOe 

DaGrayLake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 


Landholding  Agency:  COE 

Property  Number:  319010076 

Status:  Unutilized 

Comment:  13.0  acres 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-4361 

Landholding  Agency:  COE 

Property  Number  319010077 

Status:  Unutilized 

Conunent:  0.27  acres 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Qark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010078 

Status:  Unutilized 

Comment:  14.6  acres 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010079 

Status:  Unutilized 

Comment:  6.60  acres 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010080 

Status:  Unutilized 

Comment:  4.5  acres 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010081 

Status:  Unutilized 

Comment:  19.50  acres 

Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Landholding  Agency:  COE 

Property  Number  319010083 

Status:  Unutilized 

Comment:  46  acres 

California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment 

Lake  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah  Co:  Mendocino  CA  95482-9404 
Landholding  Agency:  COE 
Property  Number  319011015 
Status:  Unutilized 

Comment:  20  acres,  steep,  dense  brush; 
potential  utilities. 

Guam 

Annex  1 


Andersen  Communication 
Dededo  Co:  Guam  GU  96912 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number:  189010427 
Status:  Underutilized 
Comment:  862  acres;  subject  to  utilities 
easements. 

Annex  2,  (Partial) 
Andersen  Petroleum  Storage 
Dedeo  Co:  Guam  GU  96912 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number:  189010428 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 
easements. 

Illinois 

Lake  Shelbyviile 

Shelbyville  Co:  Shelby  &  Moultr  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number:  319240004 
Status:  Unutilized 
Conunent:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.  and  a  small  access  road, 

easement  restrictions. 

Kansas 

Parcel  1 
El  Dorado  Lake 
Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Landholding  Agency;  COE 
Property  Number:  319010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Tract  2625 

Berkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211 

Location:  Adjoining  the  village  of  Rockcasde. 

Landholding  Agency:  COE 

Property  Number:  319010025 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211 

Location:  2Vz  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  319010026 
Status:  Excess 

Comment;  2.00  acres;  steep  and  wooded. 
Tract  270ft-l  and  2709-1 
Barkley  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  ZVz  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  AVz  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  319010028 
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Status:  Excess 

Corament:  5.44  acres;  steep  and  wooded. 

Tract  2915 

Bvkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211 

Location:  6 'A  miles  west  of  Cadiz. 

Landholding  Agency:  COE 

Property  Number:  319010G29 

Status:  Excess 

Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Berkley  Lake,  Kentucky  and  Tennessee. 
Cadiz  Co:  Trigg  KY  42211 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE  * 

Property  Number:  319010031 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Berkley  Lake,  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  42212 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Landholding  Agency:  COE 
Property  Number:  319010032 
Status:  Excess 

Conunent:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  3^/2  miles  in  southerly  direction 

from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  5  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010034 
Status:  Excess 
Conunent:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  42212 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency;  COE 
Property  Numh«r:  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location;  6V2  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency;  COE 
Property  Number:  319010042 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 
Tract  1906 


Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010044 
Status:  Excess 
Comment:  25.86  acres;  rollii^  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038 
Location:  On  tixa  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  4'/^  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010046 
Status;  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 
Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  A^/z  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number;  319010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030 

Location:  Approximately  5^/^  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 

Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  7^/z  miles 

southeasterly  of  Eddyville,  KY. 
Landholding  Agency;  COE 
Property  Number:  319010049 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency:  COE 
Property  Number:  319010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 

Tract  2564 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030 

Location:  9  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency:  COE 


Property  Number:  319010051 
Status:  Excess 

Comment:  24.46  acres;  steep  and  wooded;  ao 
utilities. 

Tract  214 

Baridey  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River. 
Landholding  Agency:  COE 
Pn^rty  Number  3 1 901 0052 
Status:  Excess 

Comment:  5.5  acres;  wooded;  ne  utilities. 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319010053 
Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities. 
Tract  241 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010054 
Status;  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities. 

Tracts  306.  311, 315  and  325 
Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co;  Lyon  KY  42045 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Landholding  Agency;  COE 
Property  Number;  319010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 

Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  6V2  miles  southeasterly  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010056 
Status:  Excess 
Comment;  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co;  Lyon  KY  42055 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number;  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Vill^e  of  Linton,  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  bo  utilities. 
Tract  5240 
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Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010059 
Status:  Excess 

Comment;  2.26  acres;  steep  and  wooded;  no 
utilities. 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  frt>m  Canton,  KY. 
Landholding  Agency;  COE 
Property  Number:  319011621 
Status;  Excess 

Comment:  3.71  acres;  steep  and  wooded; 
subject  to  utility  easements. 

Tract  4619-B 

Berkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton,  KY. 

Landholding  Agency:  COE 

Property  Number  319011622 

Status:  Excess 

Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co;  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011623 
Status:  Unutilized 
Corament:  0.70  acres,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Landholding  Agency;  COE 
Property  Number  319011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011626 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Riven  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011627 
Status;  Excess 
Corament;  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  B— Markland  Locks  &  Dam 


Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number:  319130002 

Status:  Unutilized 

Corament:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  A — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Nuraber:  319130003 
Status:  Unutilized 
Corament:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  C— Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130005 
Status:  Unutilized 
Corament:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  N-fll9 

Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency;  COE 
Property  Numb«r;  319140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

himting,  subject  to  existing  easements. 
Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carroiton  Co;  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored. 
Portion  of  Lock  &  Dam  No.  2    ' 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Landholding  Agency;  COE 
Property  Number;  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping], 

access  monitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103- 

Landholding  Agency:  COE 

Property  Number:  319011009 

Status:  Unutilized 

Comment:  11  acres;  wildlifs/forestiy;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shrevefmrt. 

LA. 
Landholding  Agency:  COE 
Property  Nuraber:  319011010 
Status:  Unutilized 
Comraent:  203  acres;  wildlife/forestry:  no 

utilities. 

Michigan 

Calumet  Air  Force  Station 
Section  1,T57N,R31W 
Houghton  Township 
Calumet  Co;  Keweenaw,  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010862 
Status:  Excess 


Comment;  34  acres;  potential  utilities. 

Caluraet  Air  Force  Station 

Section  31,  T58N,  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Nuraber:  189010863 

Status:  Excess 

CommedV-  3.78  acres;  potential  utilities. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371. 
Landholding  Agency;  COE 
Property  Number:  319011038 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract  92 
Sandy  Lake 

McGregor  Co;  Aitkins  MN  55760- 
Location;  4  railes  west  of  highway  65, 15 

miles  from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number:  319011040 
Status:  Excess 

Comraent:  4  acres;  no  utilities. 
Tract  98 
Leech  Lake 

Benedict  Co;  Hubbard  MN  56641- 
Location:  1  mile  from  city  of  Federal  Dam, 

MN. 
Landholding  Agency:  COE 
Property  Number:  319011041 
Status:  Excess 
Comraent;  7.3  acres;  no  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23.  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number;  319011019 

Status:  Underutilized 

Corament;  100  acres;  no  utilities; 

interraittently  used  under  lease — expires 

1994. 

Parcel  8 

Grenada  Lake 

Section  20  T24N 

Grenada  Co;  Yalobusha  MS  38901-0903 

Landholding  Agency;  COE 

Property  Number;  319011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities: 

intermittently  used  under  lease— expires 

1994. 
Parcel  9 
Grenada  Lake 
Section  2a  T24N,  R7E 
Grenada  Co;  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011021 
Status:  Underutilized 
Corament:  23  acres;  no  utilities: 
'    intermittently  used  under  lease— expires 

1994. 
Parcel  10 
Grenada  Lake 

Sections  16. 17, 18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency;  COE 
Property  Number  319011022 
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Status:  Underutilized 
Conunent:  490  acres;  no  utilities; 

intennittently  used  under  lease— expires 

1994. 

Parcel  2 

Grenada  Lake 

Section  20  and  T23N,  R5E 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011023 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcels 
Grenada  Lake 
Section  4.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011024 
Status:  Underutilized 
Comment:  120  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management: 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number.  319011025 
Status:  Underutilized 
Comment:  60  aicres;  no  utilities;  most  recent 

use — ^wdldlife  and  forestry  management 
Parcels 
Grenada  Lake 
Section  7,  T24N,  R6B 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Nxunber:  319011026 
Status:  Underutilized 
Conunent  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number.  319011027 
Status:  Underutilized 
Comment  80  acres;  no  utilities;  most  recent 

use— wrildlifB  and  fnestry  management 
Parcel  11 
Grenada  Lake 
Section  20,  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011028 
Status:  Underutilized 
Comment  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  12 
Grenada  Lake 
Section  25.  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38390-0903 
Landholding  Agency:  COE 
Property  Number  319011029 
Status:  Underutilized 
Comment  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  13 
Grenada  Lake 
Section  25.  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 


Property  Number  319011030 

Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3,  T23N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  15 

Grenada  Lake  \ 

Section  4.  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number.  319011032 
Status:  Underutilized 
Conunent  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  16 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011033 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  iq^nagemeat. 
Parcel  17 
Grenada  Lake 
Section  17,  T23N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011034 
Status:  Underutilized 
Comment  35  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management 
Parcel  18 
Grenada  Lake 
Section  22.  T23N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011035 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  19 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011036 
Status:  Underutilized 
Conunent:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Missouri 

Harry  S  Truman  Dam  ft  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B".  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Landholding  Agency:  COE 
Property  Number:  319030014 
Status:  Underutilized 
Conunent  1.7  acres;  potential  utilities. 

Ohio 

Hannibal  Locks  and  Dam 
Ohio  River 
P.O.  Box  8 


Hannibal  Co:  Monroe  OH  43931-0008 
Location:  Adjacent  to  the  new  Martinsville 

Bridge. 
Landholding  Agency:  COB 
Property  Number:  319010015 
Status:  Underutilized 
Conunent:  22  acres;  river  bank. 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number:  319010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject 

to  right  of  way  for  Oklahoma  State 

Highway  3. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  *4 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Conunent  2.58  acres;  steep  and  densely 

wooded. 

Tracts  610, 611,612 

Shenango  River  Lake 

Sharpsville  Co:  Mercer  PA  16150 

Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number:  319011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowagp 

easement. 

Tracts  L24,  L26 

Crooked  Creek  Lake  Co:  Armstrong  PA  03051 

Location:  Left  bank — 55  miles  downstream  of 

dam. 
Landholding  Agency:  COE 
Property  Number:  319011011 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities. 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03051 
F(wd  City  Co:  Armstrong  PA  16226 
Landholding  Agency:  COE 
Property  Number  319430012 
Status:  Unutilized 
Conament:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights. 

Tennessee 

Tract  6827 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058 

Location:  2^Ai  mites  west  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number  319018927 

Status:  Excess 

Comment  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6610 
Barkley  Lake 

Dover  Co:  Stewart  TN  37658 
Location:  Vh  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COB 
Property  Number  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
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Tract  11516 

Barkley  Lake 

Ashland  Qty  Co:  Dickson  TN  37015 

Location:  "^h  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  319010929 
Status:  Excess 
Oonunent:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  -West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Numhwr:  319010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227  » 

).  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  319010931 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Landholding  Agency:  COB 
Property  Number:  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601 .  2602 ,  2603 ,  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Numhwr:  319010933 
Status:  Unutilized 
Comment:  11  acres;  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number:  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 

).  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  319010935 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  2'/2  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number:  319010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 


Tracts  8813, 8814 

Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050 

Location:  V/z  miles  East  of  Cumberland  Qty. 

Landholding  Agency:  COE 

Property  Number:  319010937 

Status:  Excess 

Conunent:  96  acres;  subject  to  existing 

easements. 
Tract  8911 
Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN  37050 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number:  319010938 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010939 
Status:  Excess 
Comment  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523, 11524 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015 
Location:  2'/^  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010940 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028 
Location:  4V2  miles  SW.  of  Biunpus  Mills. 
Landholding  Agency:  COE 
Property  Number:  319010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number  319010943 
Status:  Excess 
Comment  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  Vh  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Landholding  Agency:  COE 
Property  Number  319011173 
Status:  Excess 


Comment:  5  acres;  subject  to  existing 
easements. 

Tracts  K-1 1 91,  K-1 135 

Old  Hickory  Lock  and  Dam 

Hartsville  Co:  Trousdale  TN  37074- 

Landholding  Agency:  COE 

Property  NumW:  319130007 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation. 
Tract  A-102 

Dale  Hollow  Lake  ft  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tract  A-120 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53    ' 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140007 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tracts  A-20,  A-21 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge,  SUte  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140008 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements. 
Tract  D-185 

Dale  Hollow  Lake  ft  Dam  Project 
Ashburn  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number.  319140010 
Status:  Underutilized 
Conunent:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 

Texas 

Parcel  222 

Lake  Texoma  Co:  Grayson  TX 

Location:  C.  Meyerheim  survey  A-829 

).  Hamilton  survey  A-529 
Lajidholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres,  most  recent  use — 

recreation. 

Suitable/Unavailable  Properties 
Buildings  (by  State) 
California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number:  189010084 

Status:  Unutilized 

Comment:  9290  sq.  ft.,  2  story  concrete,  most 
recent  use — radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  potential  utilities. 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 


432M 


Federal  Ragiiter  /  Vol  60.  No.  160  /  Friday,  August  18.  1995  7  NoUces 


Property  Number  319011298 

Status:  Unutilized 

Comment:  1400  sq.  fL;  1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 

FkMida 

Bldg.CN7 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landhclding  Agency:  COE 
Property  Number  319010012 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  with 

alternate  access. 

Bldg.  CN8 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  22471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COB 
Property  Number  319010013 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  with 

alternate  access. 
Bldg.  SF-83 

Moore  Haven  Lock  ft  Dam 
Ockeechobee  Waterway 
Moore  Haven  Co:  Glades  FL  33471- 
Landholding  Agency:  COE 
Property  Niunber  319310006 
Status:  Unutilized 
Comment:  1441  sq.  ft,  1-story  fr'ame 

residence,  average  condition,  restricted 

access 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landholding  Agency:  Air  Force 

Property  Number:  319310004 

Status:  Excess 

Comment:  4928  sq.  ft,  1  story  wood  fi^me, 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices 

Illinois 

Bldg.  7 

Ohio  River  Locks  ft  Dam  No.  S3 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010001 
Status:  Unutilized 
Conunent:  900  sq.  fL;  1  floor  wood  frame; 

most  recent  use — residence. - 
Bldg.  6 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency;  COE 
Property  Number.  319010002 
Status:  Unutilized 
Conunent:  900  sq.  fl.;  one  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  5 


Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010003 
Status:  Unutilized 
Comment:  900  sq.  ft;  one  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  4 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft;  one  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  3 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010005 
Status:  Unutilized 

Comment:  900  sq.  ft;  one  floor  wood  frame. 
Bldg.  2 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  CMiio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  CCffi 
Property  Number  319010006 
Status:  Unutilized 
Conunent:  900  sq.  ft;  one  floor  wood  frame; 

most  recent  use — residence. 
Bl^g.  1 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62041-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010007 
Status:  Unutilized 
Conunent:  900  sq.  ft;  one  floor  wood  frame; 

most  recent  use — residence. 

Michigan 

Bldg.  20 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010775 

Status:  Excess 

Comment:  13404  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — ^warehouse/supply 

facility. 

Bldg.  21 

Caliunet  Air  Force  Station 

CaltmKt  Co:  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number  189010776 

Status:  Excess 

Comment:  2146  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — storage. 
Bldg.  22 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010777 
Status:  Excess 


Conunent:  1546  sq.  ft;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestoa; 

most  recent  use — administrative  fociHty 
Bldg.  28 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Excess 
Conunent:  1000  sq.  ft.;  1  floor  possible 

asbestos;  potential  utilities;  most  recent 

use — maintenance  focility. 
Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010780 
Status:  Excess 
Comment:  2069  sq.  ft.;  2  floors;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — administrative  facility. 
Bldg.  41 

Calumet  Air  Force  Station 
Caliunet  Co:  Kevraenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010781 
Status:  Excess 
Conunent:  2069  sq.  ft.;  1  floor  concrete 

block;  potential  utilities:  possible  asbestos; 

most  recent  use — dormitory. 
Bldg.  42 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 
Comment:  4017  sq.  ft;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dining  hall. 
Bldg.  43 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010783 
Status:  Excess 
Comment:  3674  sq.  ft;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dormitory. 
Bldg.  44 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story;  concrete 

block;  possible  asbestos;  {>otential  utilities; 

most  recent  use — dormitory. 
Bldg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010785 
Status:  Excess 
Conunent:  6070  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 
Bldg.  47 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  4991 3 
Landholding  Agency:  Air  Force 
Property  Number  189010787 
Status:  Excess 
Conunents:  83  sq.  ft.;  1  story;  concrete  block;, 

potential  utilities;  most  recent  use — 

storage. 
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Bldg.  48 

Caliunet  Air  Force  Station 

Cahmet  Co:  Keweemaw  Mi  4Mt3 

LaodlraUiBg  Agtacy:  Air  Fafoe 

Pi«perty  Smthtr.  lMeM788 

Status:  Excess 

Conunent:  96  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use- 
storage. 

Bldg.  49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number  189010789 

Status:  Excess 

Comment:  1944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use — 

dormitory. 
Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010790 
Status:  Excess 
Conunent:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building. 

Bldg.  14 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number  189010833 

Status:  Excess 

Conunent:  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

gymnasium. 
Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010834 
Status:  Excess 
Comment:  3000  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — conunissary  facility. 
Bldg.  9 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913  ' 
Landholding  Agency:  Air  Force 
Property  Number  189010835. 
Status:  Excess 
Conunent:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  11 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010837 
Status:  Excess 
Comment:  1056  sq.  ft:  1  floor  wood  frame 

residence. 
Bldg.  12 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010838 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  13 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010839 


Status:  Excess 

Comment:  1056  sq.  ft;  1  story  wood  frame 

residence. 
Bldg.  5 

Cahmet  Air  Feroe  Station 
Calumet  Co:  Keweenaw  MI  4991 3 
Landholding  Agency:  Air  Frace 
Property  Number:  189010840 
Status:  Excess 
Conunent:  864  sq.  ft;  1  flow  wood  frame 

residence;  possible  asbestos. 
Bldg.  6 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010841 
Status:  Excess 
Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence;  possible  asbestos. 
Bldg.  7 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010842 
Status:  Excess 
Comment:  864  sq.  ft.;  1  story  wood  frame 

residence;  possible  asbestos. 
Bldg.  8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010843 
Status:  Excess 
Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence;  possible  asbestos. 
Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — heating  focility. 
Bldg.  3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010845 
Status:  Excess 
Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  office. 
Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Excess 
Comment:  4528  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — office. 

Bldg.  158 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number  189010857 

Status:  Excess 

Comment:  3603  sq.  ft.;  1  story  concrete/steel; 

possible  asbestos;  most  recent  use — 

electrical  power  station. 
Bldg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010864 


Status:  Excess 

Comment:  538  sq.  ft.;  1  floor  concrete/wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility. 
Bldg.  31 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010867 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  32 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010868 
Status:  Excess 
Comment:  36  sq.  ft;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  33 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010869 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  34 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010870 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010871 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  39 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010874 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  202 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010880 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 

Bldg.  203 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number  189010881 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  204 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010882 
Status:  Excess 
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Comment:  25  sq.  ft.;  1  floor  metal  frame;  phot 

use — storage  of  fke  hoses. 
BMg.  205 

Calumet  Air  Force  Statkm 
Calumet  Co:  Ketreenaw  MI  4991 3 
Landholdiag  A^acy:  Air  Force 
Property  Number:  189010M3 
Status:  Excess 
Comment:  25  aq.  ft.;  1  fhx>r  metal  frame;  prior 

use — storage  of  fire  hoses. 
BMg.  206 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  1S90108S4 
Sta^:  Excess 
Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  207 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010885 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010886 
Status:  Excess 
Comment:  4314  sq.  ft;  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use- 
storage. 
Bldg.  154 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number  189010887 
Status:  Excess 
Comment:  8960  sq.  ft.;  4  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number.  189010888 
Status:  Excess 
Comment:  3744  sq.  ft;  1  story  concrete/steel 

facility;  (radar  towrer  bldg.);  potential  use — 

storage- 
Missouri 

Jefferson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St  Louis  Co:  St  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  Underutilized 

Comment:  20  acres;  portion  near  flammable 

materials;  portion  on  archaeological  site; 

special  fencing  required. 

Montana 

Bldg.  00007 

Havre  Air  Force  Station  Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Number  189330066 

Status:  Unutilized 

Conunent:  992  sq.  ft.;  1 -story  metal,  most 

recent  use — auto/hobby  shop 
Bldg.  00008 


Havre  Air  Force  Station 

Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Niunber  189336067 

Status:  Unutilized 

Comment:  2640  sq.  ft.  1-story  naetal.  most 

recent  use — vehicle  parking 
Bldg.  00016 
Havre  Air  Forae  Station 
Co:  Hill  MT  59501 
Landholdiag  Agsncy:  Air  Force 
Property  Number  189330068 
Status:  Unutilind 
Craraaeot:  3604  sq.  ft.,  l-story  cinder  block. 

most  recent  use — storage 
BMg.  00023 

Havre  Air  Force  Station 
Co:  HiU  MT  59501 
Landholding  Agency:  Air  Force 
Property  Nimiber  189330069 
Status:  UnutUizad 
Comment:  3315  sq.  ft.  1-story  wood,  most 

recent  use — fire  station 
Bldg.  00024 

Havre  Air  Force  Station 
Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  169330070 
Status:  Unutilized 
Comment:  5016  sq.  it.  1-story  brick,  most 

recent  use — dmmitory 
Bldg.  00027 
Havre  Air  Force  Station 
Co:  HiU  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330071 
Status:  Unutilized 
Comment:  14280  sq.  ft..  1-story  cinder  block. 

most  recent  use — recreation  center  and 

commissary  store 

Bldg.  00029 

Havre  Air  Force  Station 

Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Number  189330072 

Status:  Unutilized 

Comment:  63  sq.  ft.,  l-story  metal 

Bldg.  00031 

Havre  Air  Force  Station 

Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Number  189330073 

Status:  Unutilized 

Comment:  3130  sq.  ft.,  l-story  cinder  block. 

most  recent  use — ^maintenance  shop  and 

admin. 

Bldg.  00032 

Havre  Air  Force  Station 

Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Number  189330074 

Status:  Unutilized 

Comment:  64  sq.  ft.  metal,  most  recent  use — 

storage 
Bldg.  00035 
Havre  Air  Force  Station 
Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number:  189330075 
Status:  Unutilized 
Comment:  2252  sq.  ft.,  4-st(My  metal,  most 

recent  use — storage 
Bldg.  00039 
Havre  Air  Force  Station 


Co:  Hill  MT  59501 

Landholding  Agency:  Air  Force 

Property  Number:  189330076 

Status:  Unutilized 

Comment:  21824  sq.  ft.  l-story  masonry, 

most  recent  use — storage 
Bldg.  00040 
Havre  Air  Force  Station 
Co:  Hill  MT  59501 
Landholding  Agency:  Air  FtMX» 
Property  Number  189330077 
Status:  Unutilized 
ConmieiM:  874  sq.  ft.,  l-story  masonry,  most 

recent  use — storage 
Bldg.  00041 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330078 
Status:  Unutilized 

Comment:  108  sq.  ft,  l-story  masonry. 
Bldg.  00042 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330079 
Status:  Unutilized 
Comment:  760  sq.  ft.,  l-story  masonry,  most 

recent  use — warehouse. 
Bldg.  00044 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330060 
Status:  Unutilized 
Comment:  3298  sq.  ft.  l-story  metal,  most 

recent  use — ^wood  hobby  shop. 
Bldgs.  51.  52,  56,  58 

Havre  Air  Force  Station  Co:  Hill  MT  59501  " 
Landholding  Agency:  Air  Force 
Property  Number:  189330081 
Status:  Unutilized 
Comment:  1352  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  53-55.  57.  59, 61.  63. 65.  67.  69,  71 
Itevre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330082 
Status:  Unutilized 
Comment:  1152  sq.  ft  each,  l-story  wood. 

most  recent  use — residential. 
Bldgs.  60.  62. 64, 66,  68 
Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number:  189330083 
Status:  Unutilized 
Comment:  1361  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  70,  72.  74.  78 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Nimiber  189330084 
Status:  Unutilized 
Comment:  1455  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  76, 80 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330085 
Status:  Unutilized 
Comment:  1343  sq.  ft.  each,  l-story  wood. 

most  recent  use — residential. 
Bldg.  82 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number:  189330086 
Status:  Unutilized 
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Coounent:  1553  sq.  ft.,  l-story  wood,  most 

recent  use — residential. 
Bldgs.  150, 152, 154, 156, 158, 160, 162, 164. 

168, 170. 172, 174, 176, 178, 180. 182. 184 
Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number:  189330087 
Status:  Unutilized 
Comment:  1247  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  106-109. 112-113 
Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330088 
Status:  Unutilized 
Comment:  36  sq.  ft.  each,  most  recent  use — 

fire  hose  house. 
Bldgs.  202,  204,  206,  212,  214,  216.  218 
Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330089  ' 

Status:  Unutilized 
Comment:  72  sq.  ft.  each,  most  recent  use — 

storage  unita. 
Bldgs.  208,  210 

Havre  Air  Force  Station  Co:  Hill  MT  59501 
Landholding  Agency:  Air  Force 
Property  Number  189330090 
Status:  Unutilized 
Comment:  36  sq.  ft.  each,  most  recent  use — 

storage. 

Nebraska 

Bldg.  4,  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320059 

Status:  Excess 

Conunent:  19370  sq.  ft,  brick  frame,  l-story, 

possible  asbestos,  most  recent  use — 

recreation. 
Bldg.  500 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320060 
Status:  Excess 
Comment  4984  sq.  ft,  2-story  plus  ^A 

basement  wood  frame  family  housing, 

possible  asbestos. 

Bldg.  502 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Nimiber  189320061 

Status:  Excess 

Comment:  2108  sq.  ft.,  2-story  plus  ^/z 

basement  wood  fr'ame  family  housing, 

possible  asbestos. 

Bldg.  504 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320062 

Status:  Excess 

Comment:  2852  sq.  ft,  2-story  plus  ^/i 

basement  wood  frame  family  housing. 

possible  asbestos. 

Bldg.  506 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 


Hastings  Co:  Adams  NE  68901 
Landholding  Agency;  Air  Force 
Property  Numtmr  189320063 
Status:  Excess 
Conmient:  2960  sq.  ft.,  2-story  plus  % 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  507 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320064 
Status:  Excess 
Comment:  2154  sq.  It.,  2-story  plus  '/% 

basement  wood  fr-ame  family  housing, 

possible  asbestos. 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320065 

Status;  Excess 

Comment:  2404  sq.  ft.,  2-story  plus  '/^ 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  511 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320066 
Status:  Excess 
Comment:  3156  sq.  ft,  2-story  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 

Bldg.  512 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
■Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320067 
Status:  Excess 
Comment:  2948  sq.  ft..  2-story  plus  V« 

basement  wood  fr^me  family  housing. 

possible  asbestos. 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number:  189320068 

Status:  Excess 

Comment:  2554  sq.  ft.,  2-story  plus  ^/i 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  517 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320069 
Status:  Excess 
Conunent:  2554  sq.  ft,  2-story  plus  ^/i 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  519 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320070 
Status:  Excess 


Comment:  2800  sq.  ft.,  2-story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  521 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320071 
Status:  Excess 
Comment:  2268  sq.  ft.  2-story  plus  </^ 

basement  wood  fr^me  family  housing, 

possible  asbestos. 
Bldg.  523 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320072 
Status:  Excess 
Comment:  2718  sq.  ft..  2-story  plus  V* 

basement  wood  fr'ame  family  housing, 

possible  asbestos. 
Bldg.  525 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320073 
Status:  Excess 
Comment;  2718  sq.  ft.,  2-story  plus  % 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  526 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co;  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320074 
Status:  Excess 
Comment:  3720  sq.  ft,  l-story  plus  </^ 

basement  wood  frame  family  housing, 

possible  asbestos. 

Bldg.  529 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency;  Air  Force 

Property  Number  189320075 

Status:  Excess 

Cortunent:  2252  sq.  ft,  l-story  plus  '/• 

basement  wood  fr^me  family  housing, 

possible  asbestos. 

Bldg.  531 

Hastings  Family  I^ousing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320076 

Status:  Excess 

Comment:  2782  sq.  ft.,  2-story  plus  V« 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  533 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co;  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number;  189320077 
Status:  Excess 
Conunent:  2324  sq.  ft,  2-story  plus  % 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  534 
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Hwtiiigs  Family  Housing 
Hastings  Radar  §omb  Scoring  Site 
Hastings  Co:  Adams  NE  6«9ei 
LandholdiBg  Agency:  Air  Force 
Property  Number:  1M320078 
Status:  Excess 
Comment:  3276  s^.  ft.,  1-story  plus  "^h. 

basement  wood  frame  iunily  bousing, 

possible  asbestos. 
Bldg.  536 

Hastings  Funily  Housing 
Hastings  Radar  BtNnb  Scoring  Site 
Hastings  Co:  Adams  ^4E  68961 
Landholding  Agency:  Air  Force 
Property  Number  1M32O079 
Status:  Excess 
Comment:  2228  s<|.  ft.,  2-story  plus  "^h. 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  538 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number:  189320080 
Status:  Excess 
Comment:  2228  sq.  ft.,  2-story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  541 

Hastings  Family  Housing 
Hastings  Radar  Bomb  S<x>ring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number:  189320081 
Status:  Excess 
Comment:  2452  sq.  ft.,  2-story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  542 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320082 
Status:  Excess 
Conunent:  2566  sq.  ft.,  2-8tory  plus  y« 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  544 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number:  189320083 
Status:  Excess 
Comment:  3488  sq.  ft.,  1-story  plus  full 

basement  wood  frame  fiunily  housing, 

possible  asbestos. 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force  ~ 

Property  Number  189320064 

Status:  Excess 

Comment:  3724  sq.  ft.,  1 -story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  549 

Hastings  Family  Housing 
itetings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320085 


Status:  Excess 

Comment:  2624  sq.  ft,  2-st(By  plus  </i 

basement  wood  fr^me  family  housing, 

possible  asbestos. 
Bldg.  550 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320M6 
Status:  Excess 
Comment:  2270  sq.  fL,  2-story  plus  'A 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  552  > 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number.  189320067 
Status:  Excess 
Comment:  2358  sq.  ft,  2-story  plus  '^h 

basement  wood  frame  famUy  housing, 

possible  asbestos. 
Bldg.  553 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Niunber  189320088 
Status:  Excess 
Comment:  2012  sq.  ft.,  2-story  plus  </% 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  555 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320089 
Status:  Excess 
Comment:  2286  sq.  ft.,  2-story  plus  full 

basement  wood  fr^me  family  housing, 

possible  asbestos.  "* 

Bldg.  557 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Nurater:  189320090 
Status:  Excess 
Comment:  2176  sq.  ft.,  1-story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  558 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320091 
Status:  Excess 
Comment:  2052  sq.  ft,  2-story  plus  '^h. 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  560 

Hastings  FamUy  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320092 
Status:  Excess 
Comment:  2600  sq.  ft,  2-story  plus  V* 

basement  wood  fr^me  family  housing, 

possible  asbestos. 

27  Detached  Garages 


Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adanas  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320093 

Status:  Excess 

Comment:  280-708  sq.  ft,  wood  frame, 

accommodates  1  to  3  vehicles,  possible 

asbestos. 
Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68991 
Landholding  Agency:  Air  Force 
Property  Number  189320094 
Status:  Excess 
Comment:  2225  sq.  ft,  l-stc»y  wood  frwae, 

most  recent  use — offices,  needs  rehab, 

possible  asbestos. 
Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68961 
Landholding  Agency:  Air  Force 
Property  Number:  189320095 
Status:  Excess 
Comment:  3278  sq.  ft.,  1-story  plus  basement 

brick  frame,  most  recent  use — storage, 

possible  asbestos. 
Bldg.  18 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320096 
Status:  Excess 
Comment:  115  sq.  ft,  1-story  metal  frame, 

most  recent  use — storage,  no  known  utility 

potential. 

Bldg.  6 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320097 

Status:  Excess 

Comment:  256  sq.  ft.,  1-story  wood  frame, 

most  recent  use — storage,  possible 

asbestos. 
Bldg.  547 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320098 
Status:  Excess 
Comment:  731  sq.  it,  1-story  plus  full 

basement  wood  frame,  most  recent  use — 

storage,  possible  asbestos. 
Bldg.  604 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901 
Landholding  Agency:  Air  Force 
Property  Number  189320099 
Status:  Excess 
Comment:  224  sq.  ft,  1-story  wood  frame, 

most  recent  use — storage. 

New  Hampshire 

Bldg.  114 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320955 

Status:  Excess 

Comment:  2606  sq.  ft,  1-story,  concrete  block 
frame,  possible  asbestos,  access 
restrictions,  most  recent  use— storage. 
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Bldg.  115 

New  Boston  Air  Force  Station 

Amherst  Co;  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320056 

Status:  Excess 

Comment:  2606  sq.  ft.,  1-story,  concrete  block 
frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

Bldg.  127 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320057 

Status:  Excess 

Comment:  698  sq.  ft,  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

Pennsylvania 

Tract  No.  408E 

Grays  Landing  Lock  &  Dam  Profect 
Greensboro  Co:  Green  PA  15338 
Landholding  Agency:  COE 
Property  Number  319440003 
Status:  Excess 

Conunent:  1187  sq.  ft.  2-story  brick  bldg., 
historic  structure,  flowage  easement 

Tennessee 

Transient  Quarters 

Dale  Hollow  Lake  and  Dam  Project 

Dale  Hollow  Resource  Mgr  Office,  Rt  1.  Box 

64 
Celina  Co:  Clay  TN  38551 
Landholding  Agency:  COB 
Property  Number  319140005 
Status:  Unutilized 
Comment:  1400  sq.  ft,  concrete  block, 

possible  security  restrictions,  subject  to 

existing  easements. 

Te)^ 

B14g.  605 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235 

Landholding  Agency:  Air  Force 

Property  Number  189110090 

Status:  Unutilized 

Comment:  392  sq.  ft.,  1 -story  sheet  fhetal 

building;  most  recent  use — storage; 

possible  asbestos;  needs  rehab. 

Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235 
Landholding  Agency:  Air  Force 
Property  Number  189110091 
Status:  Unutilized 

Comment:  1344  sq  ft.,  possible  asbestos;  most 
recent  use — auto  hobby  shop;  needs  rehab. 

Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235 
Landholding  Agency:  Air  Force 
Property  Number  189110092 
Statiis:  Unutilized 

Comment:  770  sq.  ft,  possible  asbestos;  most 
recent  use — supply  store;  needs  rehab. 

Bldg.  698 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235 

Landholding  Agency:  Air  Force 

Property  Number  189110093 

Status:  Unutilized 

Comment:  5815  sq.  ft.,  1-story  corrugated 
iron;  possible  asbestos;  needs  rehab;  most 
recent  use — recreation,  workshop. 


Bldg.  699 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235 

Landholding  Agency:  Air  Force 

Property  Number  189110094 

Status:  Unutilized 

Comment:  2659  sq.  ft.,  1 -story;  possible 

asbestos;  most  recent  use — arts  and  crafts 

center. 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  54115 

Landholding  Agency:  COE 

Property  Number  319011526 

Status:  Unutilized 

Comment:  1224  Sq.  it.;  2  story  brick/wood 

fr^me  residence;  needs  rehab;  secured  area 

with  alternate  access. 

land  (by  State) 

California 

Camp  Kohler  Annex 

McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010045 

Status:  Unutilized 

Comment:  35.30  acres  -i-  .11  acres  easement; 

30-t-  acres  undeveloped:  potential  utilities; 

secured  area;  alternate  access. 

Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  Streets 

Highland  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010194 

Status:  Excess 

Comment:  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements. 

Indiana 

Portion  of  Tract  1219 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750 

Landholding  Agency:  COE 

Property  Number  319310002 

Status:  Ur-utilized 

Commen'  0.88  acre,  potential  utilities. 

Portion  of  Tract  No.  1220 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750 

Landholding  Agency:  COE 

Property  Number:  319310003 

Status:  Unutilized 

Comment:  0.30  acre,  potential  utilities. 

Portion  of  Tract  No.  1207 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750 

Landholding  Agency:  COE 

Property  Number  319310004 

Status:  Unutilized 

Comment:  0.26  acre,  potential  utilities. 

Portion  of  Tract  No.  116 

Huntington  Lake 

Huntington  Co:  Huntington  IN  46750 

Landholding  Agency:  COE 

Property  Number  319320001 

Status:  Excess 

Comment:  3.41  acres  with  road  easement. 

Kentucky 
Carr  Fork  Lake 


5  miles  SE  of  Hindman,  Ky.,  Hwy.  60 

Hindman  Co:  Knott  KY 

Landholding  Agency:  COE 

Property  Number  319240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery. 

Pennsylvania 

East  Branch  Clarion  River  Lake 

WUcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 

bank  off  entrance  roadway. 
Landholding  Agency:  COE 
Property  Number  319011012 
Status:  Unutilized 
Comment:  1  acre;  most  recent  use — free 

campground. 

Texas 

Part  of  Tract  340 

Joe  Pool  Lake  Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number  319010400 

Status:  Unutilized 

Comment:  1  acre;  future  use — recreation. 

Washington 

Portion  of  Tract  905 

Lower  Monumental  Lock  ft  Dam 

^/t  mi  SE  of  Lyons  Ferry  Marina  Co:  Whitman 

WA 
Landholding  Agency:  COE 
Property  Number  319320005 
Status:  Excess 
Comment:  3.788  acres  with  encroaching 

private  well. 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Michigan 

Former  C.  G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Marie  Co:  Chippewa  MI  49783 

Location:  3  miles  east  of  downtown  Sault  Ste. 

Marie. 
Landholding  Agency:  COE 
Property  Number  319011573 
Status:  Excess 
Comment:  1,411  Sq.  ft.;  2  story:  wood  frame 

on  .62  acres;  needs  rehab;  secured  area 
.with  alternate  access. 

Nevada 

Bldg.  300 

Neliis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120001 

Status:  Unutilized 

Comment:  1,573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  f>otential 

utilities,  off-site  removal  only. 

Bldg.  301 

Neliis  Air  Force  Base 

Indian  Spring  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  1891200002 

Status:  Unutilized 

Comment:  1,573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  302 
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Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120003 

Status:  Unutili2ed 

Comment:  1,573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
BIdg.  303 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  Force 
Property  Number:  189120004 
Status:  Unutilized 
Comment:  2,750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  304 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  F(»ce 
Property  Number  189120005 
Status:  Unutilized 
Comment  2,750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  305 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  Force 
Property  Number  189120006 
Status:  Unutilized 
Comment:  2,750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  306 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  Force 
Property  Number  189120007 
Status:  Unutilized 
Comment:  2,750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  307 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120008 
Status:  Unutilized 
Comment:  2.170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  306 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189126009 
Status:  Unutilized 
Comment:  2,176  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bids.  309 

NeUis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120010 


Status:  Unutilized 

Comment:  2,170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  310 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  8901fr- 
Landholding  Agency:  Air  Force 
Property  Number  189120011 
Status:  Unutilized 
Comment:  2,170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  311 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120012 
Status:  Unutilized 
Comment:  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  312 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Dark  NV  890ia- 
Landholding  Agency:  Air  Force 
Property  Number  189120013 
Status:  Unutilized 
Comment:  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  313 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120014 
Status:  Unutilized 
Comment:  2.424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  314 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120015 
Status:  Unutilized 
Comment  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  315 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120016 
Status:  Unutilized 
Comment:  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  316 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Nmnber  189120017  '  - 

Status:  Unutilized 
Comment:  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  317 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landfaolding  Agency:  Air  Force 

Property  Number  1 891 2001 8 

Status:  Unutilized 

Comment  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  318 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120019 
Status:  Unutilized 
Comment:  2,170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  319 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120020 
Status:  Unutilized 
Comment:  2,424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  320 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Qark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120021 
Status:  Unutilized 
Comment  2,170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  321 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120022 
Status:  Unutilized 
Comment:  2,170  Sq.  ft.,  one  story  family 

housing  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  322 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  89018- 
LaiHlholding  Agency:  Air  Force 
Property  Number  189120023 
Status:  Unutilized 
Conmtent  2,170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  323 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120624 
Status:  Unutilized 
Comment  1.233  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  324 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120025 
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Status:  Unutilized 

Conunent:  2,424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  325 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120026 

Status:  Unutilized 

Comment  2.424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  326 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120027         ^ 

Status:  Unutilized 

Comment:  2,424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  331 

NeUis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120028 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  332 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120029 

Status:  Unutilized    . 

Comment:  1,170  Sq.ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  333 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Numb«r  189120030 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  334 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120031 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  335 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120032 

Status:  Unutilized 

Conunent:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  336 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

hidian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120033 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  337 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120034 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  338 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120035 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  339 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120036 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  340 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120037 

Status:  Unutilized 

Conunent:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  341 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120038 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  343 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120039 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  345 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

bidian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120040 


Status:  Unutilized 

Conunent  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  346 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120041 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  348 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency;  Air  Force 

Property  Number  189120042 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  349 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120043 

Status:  Unutilized 

Conunent:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  350 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120044 

Status:  Unutilized 

Conunent:  1.170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  351 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120045 

Status:  Unutilized 

Conunent:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  352 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120046 

Status:  Unutilized 

Comment:  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  353 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120047 

Status:  Unutilized 

Comment  1,170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  400 
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Nellis  Air  Fwce  Base 

Indian  Springs  AF  Aiuc.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120048 

Status:  Unutilized 

Comment:  2464  Sq.  ft,  one  story,  most  recent 
use — maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120049 

Status:  Unutilized 

Comment:  2570  Sq.  ft.,  one  story,  most  recent 
use — Chapel,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number;  189120050 

Status:  Unutilized 

Comment:  2376  Sq.  ft.,  one  story,  most  recent 
use — religious  education  bcility.  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120051 

Status:  Unutilized 

Comment:  2605  Sq.  ft.,  one  story,  most  recent 
use — child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  3027 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120052 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120053 

Status:  Unutilized 

Comment:  60  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3029 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120054 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  ?030 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 


Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120055 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3031 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  1B9120056 

Status:  Unutilized 

Comment;  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  eaeement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3032 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clu'k  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120057 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3033 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120058 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3034 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency;  Air  Force 
Property  Number:  189120059 
Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3035 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  Force 
Property  Number:  189120060 
Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3036 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency:  Air  Force 
Property  Number:  189120061 
Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3037 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018 
Landholding  Agency;  Ak  Force 
Property  Number:  189120062 
Status:  Unutilized 


Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3038 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120063 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3039 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number:  189120064 

Status:  Unutilized 

Comment:  120  Sq.  ft,,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3040 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018 

Landholding  Agency:  Air  Force 

Property  Number  189120065 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

West  Vii^ginia 

R.T.  Price  House 

U.S.  Route  2 

Williamson  Co:  Mingo  WV  25661 

Landholding  Agency:  COE 

Property  Number.  319520004 

Status:  Excess 

Comment:  3116  ft.,  brick,  most  recent  use — 
office/conf.,listed  on  Natl.  Reg.  of  Historic 
Places,  restriction  against  human 
habitation,  recommend  flood  protection 
measures. 

Land  (by  State) 
Florida 

Springfield  Annex  (VZTD) 
Tyndall  Air  Force  Base 
Springfield  Co.  Bay  FL 
Landholding  Agency:  Air  Force 
Property  Number  189240053 
Status:  Unutilized 

Comment:  7.55  acres;  improved  w/parking 
lot,  2  loading  ramps  and  railroad  tracks. 
Georgia 

Lake  Sidney  Lanier  Co:  Forsyth  GA  30130 
Location:  Located  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency:  COE 
Property  Numten  319440010 
Status:  Unutilized 
Comment:  0.25  acres;  endangered  plant 

species. 
Lake  Sidney  Lanier — 3  parcels 
Gainesville  Co:  Hall  GA  30503 
Location:  Between  Gainesville  H.S.  and  State 

Route  53  By-Pass 
Landholding  Agency:  COE 
Property  Number  319440011 
Status:  Unutilized 
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Comment:  3  parcels  totalling  5.17  acres,  most 
recent  use—buffer  zone,  endangered  plant 

Injiaaa 

Cedl  M.  Harden  Lake  Project 
Rod^ville  Co:  Parke  IN  47872 
Location:  Route  57  at  intersection  w/county 

road  91 OE. 
Landholding  Agency:  COE 
Property  Number:  319011689 
Status:  Excess 
Conunent:  2.68  acres;  narrow  triangular 

shaped  area  of  land. 
BrookviUe  Lake — Land 
Liberty  Co:  Union  IN  47353 
Landholding  Agency:  COE 
Property  Number:  319440009 
Status:  Unutilized 
Comment:  6.91  acres,  limited  utilities. 

Kansas 

Parcel  #1 

Fall  River  Lake 

Section  26  Co:  Greenwood  KS 

Landholding  Agency:  COE 

Property  Number:  319010065 

Status:  Unutilized 

Comment:  155  acres;  most  recent  use — 

recreation  and  leased  cottage  sites. 
Parcel  No.  2,  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 

Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319210005 
Status:  Unutilized 
Comment:  11  acres,  part  of  a  relocated 

railroad  bed,  rural  area. 

Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portion  of  tracts  B-200,  B-248,  B- 

251,  B-204,  B-247,  B-200  and  B-256 
Landholding  Agency:  COE 
Property  Number:  319010016 
Status:  Excess 
Comment:  1.45  acres. 

Minnesota 

Tract  #3 

Lac  Qui  Parle  Flood  Control  Project 

County  Rd.  13 

Watson  Co:  Lac  Qui  Parle  MN  56295 

Landholding  Agency:  COE 

Property  Number:  319340006 

Status:  Unutilized 

Comment:  approximately  2.9  acres,  follow 

land. 
Tract  *34 

Lac  Qui  Parle  Flood  Control  Project 
Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295 
Landholding  Agency:  COE 
Property  Number  319340007 
Status:  Unutilized 
Conunent:  approx.  8  acres,  follow  land. 

Ohio 

Middleport  Public  Access  Site 
Robert  C.  Byrd  Locks  &  Dam 
Middleport  Co:  Meigs  OH  45760 
Landholding  Agency:  COE 
Property  Number:  319230001 
Status:  Underutilized 


Comment:  approximately  17.23  acrto 
including  parking  lot,  flowage  easement, 
right-of-way  for  city  street  and  utilities. 

GSA  Number  2-D-OH-793. 

PeBBsytvania 

.  Dashields  Locks  and  Dam 
(Glenwlllard,  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  (X>E 
Property  Number:  319210009 
Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  field. 

Tracts  1373  and  1374 
Tioga-Hammond  Lakes  Project 
Mansfield  Co:  Tioga  PA  16933 
Landholding  Agency:  COE 
Property  Number:  319440012 
Status:  Excess 

Comment:  0.74  acres  in  residential  area, 
possible  easement  restrictions. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number:  319010942 
Status:  Excess 
Comment:  8.93  acres;  subject  to  existing 

easements. 

Texas   , 

Tract  J-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Via  Avenue  B  writhin  the 

commtmity  of  Kopperl. 
Landholding  Agency:  COE 
Property  Ntmiiber:  319110029 
Status:  Unutilized 
Comment:  1.368  acres;  potential  utilities; 

encroachments  on  large  portion  of 

property. 
Tract  J-936 

Portion  of  Whitney  Lake  Proj. 
Bosque  Co:  Bosque  TX 
Location:  Off  F.M.  Highway  56  within  the 

commimity  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number:  319110032 
Status:  Unutilized 

Comment:  5.661  acres;  potential  utilities. 
GSA  Number  7-D-TX-0505M 
Tract  F-516  O.C.  Fisher  Lake 
Parallel  with  Grape  Creek  Road 
San  Angelo  Co:  Tom  Green  TX  76902-3085 
Landholding  Agency:  COE 
Property  Number:  319120002 
Status:  Unutilized 
Commv.  jt:  2.13  acres,  potential  limited 

utilities. 
GSA  Number  7-I>-TX-0968-A 
Part  of  Tract  102  Segment  1 
Bardwell  Dam  Road 
Ennis  Co:  Ellis  TX  75119 
Landholding  Agency:  COE 
Property  Number  319140014 
Status:  Unutilized 
Comment:  approx.  6.38  acres. 
GSA  Number  7-D-TX-73&-D 
Corpus  Christi  Ship  Channel 
Corpus  Christi  Co:  Neuces  TX 


Location:  East  side  of  Carbon  Plant  Road, 
approx.  14  miles  NW  of  downtown  Corpus 
Quisti 

Laadfaolding  Agency:  COE 

Property  Number:  319240601 

Status:  Unutilized 

Comment:  4.4  acres,  most  recent  use — form 
land. 

Wisconsin 

Kewaunee  Eng.  Depot 

East  Storage  Yard 

Kewaunee  Co:  Kewaunee  WI  54216 

Landholding  Agency:  COE 

Property  Number:  319440013 

Status:  Excess 

Comment:  0.87  acres,  limited  utilities, 

'    secured  area  w/altemate  access 

Unsuitable  Properties 

Buildings  (by  State) 
Alabama 

Bldg.  913 

Maxwell  AFB 

Avenue "C" 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189010002 

Status:  Unutilized 

Reason:  Seciu«d  Area 

Bldg.  927 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Location:  Off  Avenue  "C 

Landholding  Agency:  Air  Force 

Property  Number:  189010003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  935 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Location:  Off  Selfridge  Street 

Landholding  Agency:  Air  Force 

Property  Numh«r:  189010004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  936 

Maxwell  AFB 

Sel&idge  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189010005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  809 

Gunter  AFB 

Montgomery  Co:  Montgomery  AL  36114- 

Location:  Off  Renfroe  Street 

Landholding  Agency;  Air  Force 

Property  Number;  189010011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  861 

Gunter  AFB 

South  Drive 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency:  Air  Force 

Property  Number  189010012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1101 

Gunter  AFB 

Avenue "A" 

Montgomery  Co:  Montgomery  AL  36114- 
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LuMttmlcting  Agsncy:  Air  Forae 
Property  Number:  l»90ie013 
Status:  llButiliaed 

:  Secufed  Aiea 


BMg.  1022 
GuBterAFB 

MealBoraery  Co:  Mtrntgomny  AL  36114- 
Locatk»:  Adjacent  to  Avenues  "A"  and  "C" 
LaadholdiBg  Afsacy:  Air  Force 
PiofMTty  Number:  ia9010015 
Statue:  Undenitiliaed 
Reasoa:  Secured  Area 
Bids- 1042 
GmtirAFB 

MoBtBtxnery  Co:  Montgomery  AL  36114- 
Location:  Between  Avenues  "A"  and  "C" 
Ijndholding  Agency:  Air  Force 
Property  Nuasber:  189010ei« 
Status:  Undenitiliaed 
Reasaa:  Sacuiad  Ana 
BMg.1052 
GuaterAFB 

Mcntgomery  Co:  Montgomery  AL  36114- 
Location:  Between  Avenues  A  and  C 
LandhoMing  Agency:  Air  Force 
Propoty  Number  169010019 
Status:  Undenitiliaed 
Reason:  Secured  Area 
Bldg.1060 
GuaterAFB 
4th  Street  at  Avenue  C 
Montgomery  Co:  Montgomery  AL  36114- 
Laadholdiag  Agency:  Air  Pwce 
Property  Number  169010020 
Status:  Unutiliaed 
Reason:  Secured  Area 
Bldg.  1061 
GuntnAFB 
Avenue C 

MontgoBoery  Co:  Montgomery  AL  36114- 
Landholding  Agency:  Air  Force 
Property  Number.  189010022 
Status:  Unutilized 
Reason:  Secured  Area 
BMg.  1435 

MaxwreU  Air  Force  Base 
MiafMsaRoad 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189030220 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  1436 

Maxwell  Air  Force  Base 
Mimosa  Road 

Montgcxnery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189030221 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  1440 

Maxwell  Air  Force  Base   • 
Mimosa  Road 

Montgcxnery  Co:  Montgomery  AL  36112- 
Landhoiding  Agency:  Air  Force 
Property  Number  189030222 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  1441 

Maxwell  Air  Force  Base 
Mimosa  Roed 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189030223 


Status:  Unutilized 

Reason:  Floedway,  Secured  Area 

Bldg.  830 

Gunter  Air  Force  Base 

Ramp  Road 

Montgomery  Co:  Montgonaery  AL  36114- 

5000 
Landholding  Agency:  Air  Fanx 
Pn^)erty  Number  189040853 
Status:  Uadnutilised 
Raaaoa:  Secured  Area 
Bldg.  421 

Gunter  Air  Force  Base 
Avenue D 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189040654 
Status:  Undoutiliaed 
Reason:  Secured  Area 
Bldg.  426 

Gunter  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189040655 
Status:  Underutilized 
Reason:  Secured  Area 
Petrol  OPS  Bldg. 
Maxwell  Air  Force  Base 
1101  Chanute  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  1 891 10165 
Status:  Unutilized 
Reason:  Secured  Area 
Law  Center 

Maxwell  Air  Force  Base 
519  10th  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189110166 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1011 

Maxwell  Air  Fchx»  Base 
Dannelly  Street 
Montgomery  Co:  Montgomery  AL  36112- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189110167 
Status:  Unutilized 
Reason:  Secured  Area 
HQ  Specified  Bldg 
Maxwell  AFB 
677  Third  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189120231 
Status:  Unutilized 
Reason:  Secured  Area 

Base  Personnel  Office 
Maxwell  AFB 
853  Second  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Fwce 
Property  Number  189120232 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  932 

932  3rd  St.  &  Ave.  0.  West 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130335 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

8  Maxwell  Blvd.,  East 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130336 

Status:  Unutilized 

Reason:  Secured  Area 

BMg.  94* 

Avenue  "E" 

Gunter  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189130349 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1004 

Reserves  Forces  Training  Facility 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Location:  1004  Maxwell  Blvd.  k  Kelly  Street 
Landholding  Agency:  Air  Force         I 
Property  Number  1 891 30369  ' 

Status:  Unutilized 
Reason:  Secured  Area,  Within  airport  runway 

clear  zone 

Bldg.  1006.  Reproduction  Plant 
1006  Kelly  Street 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130370 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  72,  Storage  Shed 
72  Selfridge  k  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112— 
Landholding  Agency:  Air  Force 
Property  Number  189130371 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  95,  Storage  Shed 

95  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Nvunber  189130372 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  96,  Storage  Shed 

96  Selfridge  k  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130373 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  97,  Storage  Shed 

97  Selfridge  k  Maxwell  Blvd. 
Maxwell  Air  Fence  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130374 

Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  78,  Maintenance  Shop 
78  Selfridge  k  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130375 
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Statue:  Uniitilized 

Property  Number  189140003 

Maxwell  Air  Force  Base 

Reason:  Secured  Area 

Status:  Unutilized 

Bet.  Maxwell  Blvd.  k  Dannelly  St 

Bldg.  79.  Warehouse 

Reason:  Secured  Area 

Montgomery  Co:  Montgomery  AL  36112 

79  Selfridge  k  Maxwell  Blvd. 

Bldg.  420 

Landholding  Agency:  Air  Force 

Maxwell  Air  Force  Base 

Gunter  Air  Force  Base 

Property  Number  lt»140012 

Montgomery  Co:  Montgomery  AL  36112- 

2nd  Street  at  Avenue  "D" 

Status;  Unutilized 

Landholding  Agency;  Air  Force 

Montgomery  Co;  Montgomery  AL  36114- 

Reason:  Secured  Area 

Property  Number  189130376 

5000 

Bldg.  1039 

Status:  Unutilized 

Landholding  Agency:  Air  Force 

Maxwell  Air  Force  Base 

Reason:  Secured  Area 

Property  Number:  189140004 

Kelly  Street  at  Taxiway  3004 

Bldg.  82,  Stor^e  CV  Facility 

Status:  Underutilized 

Montgomery  Co:  Mon^omery  AL  36112 

82  Selfridge  &  Maxwell  Blvd. 

Reason:  Secured  Area 

Landholding  Agency:  Air  Force 

Maxwell  Air  Force  Base 

Bldg.  559 

Property  Number:  189140013 

Montgomery  Co:  Montgomery  AL  36112- 

Gunter  Air  Force  Base 

Status:  Unutilized 

Landbolding  Agency:  Air  Force 

4th  Street 

Reason:  Secured  Area 

Property  Number:  189130377 

Montgomery  Co:  Montgomery  AL  36114- 

Bldg.  1215 

Status;  Unutilized 

5000 

Maxwell  Air  Force  Base 

Reason:  Secured  Area 

Landholding  Agency:  Air  Force. 

March  St.  bet.  Willow  St.  k  Beech  St 

Bldg.  83,  Storage  CV  Facility 

Property  Number:  189140005 

Montgomery  Co:  Montgomery  AL  36112 

83  Selfridge  k  Maxwell  Blvd.         , 

Status:  Underutilized 

Landholding  Agency:  Air  Force 

Maxwell  Air  Fwce  Base 

Reason:  Secured  Area 

Property  Number:  189140014 

Montgomery  Co:  Montgomery  AL  36112- 

Bldg.  560 

Status:  Unutilized 

Landholding  Agency:  Air  Force 

Gunter  Air  Fwce  Base 

Reason:  Secured  Area 

Property  Number  189130378 

4th  Street 

Bldg.  823 

Status:  Unutilized 

Mongtomery  Co:  Montgomery  AL  36114- 

Gunter  Air  Force  Base 

Reason:  Secured  Area 

5000 

Ramp  Road  at  Second  Street 

Bldg.  88,  Maintenance  Shop 

Landholding  Agency:  Air  Force 

Montgomery  Co;  Montgomery  AL  36114- 

88  Selfridge  k  Maxwell  Blvd. 

Property  Number:  189140006 

5000 

Maxwell  Air  Force  Base 

Status:  Underutilized 

Landholding  Agency:  Air  Force 

Montgomery  Co:  Montgomery  AL  36112- 

Reason:  Secured  Area 

Property  Number  189140021 

Landholding  Agency:  Air  Force 

Bldg.  561 

Status:  Unutilized 

Property  Number  189130379 

Gunter  Air  Force  Base 

Reason:  Secured  Area 

Status:  Unutilized 

Off  4th  Street 

Bldg.  81 

Reason;  Secured  Area 

Montgomery  Co:  Montgomery  AL  36114- 

Maxwell  Air  Force  Base 

Bldg.  90,  Stcnage  CV  FaciUty 

5000 

Montgomery  Co;  Montgomery  AL  36112 

90  Selfridge  &  Maxwell  Blvd. 

Landholding  Agency:  Air  Force 

Landholding  Agency:  Air  Force 

Maxwell  Air  Force  Base 

Property  Number  189140007 

Property  Number:  189220005 

Montgomery  Co:  Montgomery  AL  36112- 

Status:  Unutilized 

Status;  Unutilized 

Landholding  Agency;  Air  Force 

Reason:  Secured  Area 

Reason:  Secured  Area 

Property  Number  189130380 

Bldg.  562 

Bldg.  1041 

Status:  Unutilized 

Gunter  Air  Force  Base 

Maxwell  Air  Force  Base 

Reason:  Secured  Area 

4th  Street 

Montgomery  Co:  Montgomery  AL  36112 

Bldg.  94,  Storage  CV  FaciUty 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency;  Air  Force 

94  Selfridge  &  Maxwell  Blvd. 

5000 

Property  Number  189220006 

Maxwell  Air  Force  Base 

Landholding  Agency:  Air  Force 

SUtus;  Unutilized 

Montgomery  Co:  Montgomery  AL  36112- 

Property  Number:  189140008 

Reason:  Secured  Area 

Landholding  Agency:  Air  Force 

Status:  Underutilized 

Bldg.  1042 

Property  Number  189130381 

Reason:  Secured  Area 

Maxwell  Air  Force  Base 

Status:  Unutilized 

Bldg.  818 

Montgomery  Co:  Montgomery  AL  36112 

Reason:  Secured  Area 

Gunter  Air  Force  Base 

Landholding  Agency:  Air  Force 

Bldg.  135 

Foster  Street 

Property  Number  189220007 

Gunter  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114- 

Status:  Unutilized 

1st  Street 

5000 

Reason:  Secured  Area 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency:  Air  Force 

Bldg.  1114 

5000 

Property  Number  189140009 

Maxwell  Air  Force  Base 

landholding  Agency:  Air  Force 

Status;  Unutilized 

Montgomery  Co;  Montgomery  AL  36112 

Property  Number  189140001 

Reason:  Secured  Area 

Landholding  Agency:  Air  Force 

Status:  Underutili^d 

Bldg.  807 

Property  Number  189220008 

Reason:  Secured  Area 

Maxwell  Air  Force  Base 

Status:  Unutilized 

Bldg.  206 

Maxwell  Blvd.  ft  Third  Street 

Reason:  Secured  Area 

Gunter  Air  Force  Base 

Montgomery  Co;  Montgomery  AL  36112 

Bldg.  1208 

Off  1st  Street 

Landholding  Agency;  Air  Force 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114- 

Property  Number  189140010 

Montgomery  Co:  Montgomery  AL  36112 

5000 

Status:  Unutilized 

Landholding  Agency:  Air  Force 

Landholding  Agency:  Air  Force 

Reason:  Secured  Area 

Property  Number  189220009 

Property  Number  189140002 

Bldg.  1001 

Status:  Unutilized 

Status;  Underutilized 

Maxwell  Air  Force  Base 

Reason:  Secured  Area 

Reason:  Secured  Area 

Kelly  SL,  North  &  Airplane  Park.  Apron  3001 

Bldg.  1210 

Bldg.  208 

Montgomery  Co;  Montgomery  AL~36112 

Maxwell  Air  Force  Base 

Gunter  Air  Force  Base 

Landholding  Agency:  Air  Force 

Montgomery  Co:  Montgomery  AL  36112 

1st  Street  at  "D"  Streets 

Property  Number:  189140011 

Landholding  Agency:  Air  Force 

Montgomery  Co:  Montgomery  AL  36114- 

Status:  Unutilized 

Property  Number  189220010 

5000 

Reason:  Secured  Area 

Status:  Unutilized 

Landholding  Agency:  Air  Force 

Bldg.  1010 

Reason:  Secured  Area 

43218 


Bldg.  1211 

Maxwell  Air  Force  Base 

Montgomery  Co:  MontgoiDery  AL  Ml  12 

Landholding  Agency:  Air  Force 

Property  Number:  1M22M11 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1214 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgcnnery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189220012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1229 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Nimiber  189220013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1245 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189220014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  906 

Maxwell  Air  Force  Base 

Bet.  Avenue  B  &  C  on  Second  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189240013 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Bldg.  907 

Maxwell  Air  Force  Base 

Bet  Avenue  B  &  C  on  Second  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189240014 

Status:  Unutilized 

Reason:  Secured  Area.  Other 

Con:ment:  Extensive  Deterioration 

Bldg.  931 

Maxwell  Air  Force  Base 

Comer  of  Selfridge  &  3rd  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189240015 

Status:  Unutilized 

Reason:  Secured  Area.  Other 

Comment:  Extensive  Deterioration 

Bldg.  933 

Maxwell  Air  Force  Base 

Comer  of  Selfridge  &  3rd  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189240016 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Bldg.  934 

Maxwell  Air  Force  Base 

Comer  of  Selfridge  ft  3rd  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189240017 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Bldg.  143 
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MaxweU  Air  Force  Base 

Avenue  D 

Mootgemery  Co:  MMMgaoery  AL  36112 

Laadhoiding  Agancy.^'fttu 

Praperty  Ntuaiar.  )«9Me018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  839 

Maxwell  Air  Force  Base 

1st  ft  Bay  Streets  at  Ash  Street 

Montgomery  Co:  Montgwnery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Nimiber  189240019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  603.  Maxwell  AFB 

Gunter  Annex 

Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310042 
Status:  Unutilized 

Reason:  Extensive  deterioration  Secured  Area 
Bldg.  315,  Maxwell  AFB 
Gunter  Annex 
Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Farce 
Property  Number  189310043 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  314.  Maxwell  AFB 
Gunter  Annex 
Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310044 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  301,  MaxweU  AFB 
Gunter  Annex 
Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310045 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Water  Supply  Bldg.  Maxwell  AFB 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Nimiber  189310046 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Recrea./LibraTy,  Maxwell  AFB 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189310047 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Secured 

Area 
BE  Storage  Shed,  Maxwell  AFB 
1043  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189310048 
Status:  Unutilized 
Reason:  Secured  Area 
Data  Proc  Bldg.,  Maxwell  AFB 
908  Avenue  B  at  Avenue  C 
Montgomery  Co;  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189310049 


Status:  Unutilized 
Reason:  Secured  Area 

Yeutfa  Center,  MaxMrell  AFB 

712  6th  Street 

Moatgmnery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189310050 

Status:  Unutilized 

Reason:  Secured  Area 

Education  Center 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Nimiber  189320044 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Admin.  Office 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189320045 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Bldg.  830,  Gunter  Annex 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189320046 

Status:  Unutilized 

Reason:  Secured  Area 

Chaplain  School 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189320047 

Status:  Unutilized 

Reason:  Secured  Area 

Recreation  Bldg. 

Maxwell  Air  Force  Base 

690  Ash  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Nmnber  189330045 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Shed 

Maxwell  Air  Force  Base 

1068  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330046 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Storage  Shed 
Maxwell  Air  Force  Base 
1350  River  Road 

Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189330047 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Secured 

Area 

Bldg.  400 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189330048 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  402 

Maxwell  Air  Force  Base 
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Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189330049 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  408 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189330050 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  410 

MaxweU  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330051 

Status:  UnutUized 

Reason:  Secured  Area 

Bldg.  502 

MaxweU  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189330052 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  503 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330053 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  504 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330054 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  505 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330055 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  506 

MaxweU  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330056 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  508 

MaxweU  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330057 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  509 

MaxweU  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189330058 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  512 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189330059 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  513 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency;  Air  Force 

Property  Number:  189330060 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  715 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number  189330061 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  716 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency;  Air  Force 
Property  Number  189330062 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  820 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189330063 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  864 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189330064 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Secured 

Area 
Facility  875 

Maxwell  Air  Fwce  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189330065 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  813 

Maxwell  Air  Force  Base 
Montgomery  AL  36114 
Landholding  Agency:  Air  Force 
Property  Number  189430001 
Status:  Unutilized 
Reason:  Secured  Area 

Alaska 

Bldg.  203 

Tin  aty  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 

Bldg.  165 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010298 
Status:  Unutilized 


Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 

Bldg.  150 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010299 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010300 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason;  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number;  189010303 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  21-116 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number  189010304 
Status;  Unutilized 
Reason:  Secured  Area,  Contamination 

Bldg.  63-320 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010307 
Status:  Unutilized 
Reason:  Secured  Area.  Contamination 

Bldg.  63-325 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010308 
Status:  Unutilized 
Reason;  Secured  Area,  Contamination 

Bldg.  103 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
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Property  Number  189010309 

Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  110 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Ck):  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010310 
Status:  Unutilized 
Reason:  Secvired  Area.  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  112 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010311  • 
Status:  Unatilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  113 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010312 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  114 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010313 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  115 

Ft  Yjikon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010314 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  118 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorue  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010315 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1018 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010317 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1025 


Ft  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010318 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1055 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010319 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  107 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010320 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  115 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010321 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  113 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010322 
Status:  Unutilized 
Reason:  Seaued  Area.  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  150 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  88506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010323 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  152 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010324 
Status:  Unutilized 
Reason:  Seciu«d  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  301 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 


Property  Number  18901032& 

Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  1001 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010326 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  1003 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010327 
Status:  Unutilized 
Reason:  Secujed  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1055 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010328 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1056 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010329 
Status:  Unutilized 
Reason:  Secuired  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010330 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010331 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  rt>ad.  Contamination 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Pn^rty  Number  189010332 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  110 
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Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010333 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  114 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010334 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  202 

Kotzebue  Air  Force  Station  ' 

21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010335 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  204 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010336 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010337 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5080 
Landholding  Agency:  Ai>  Force 
Property  Number  189016338 
Status:  Unutilized 
Reason:  Secuied  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  1015 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5060 
Landholding  Agency:  Air  Force  ^ 

Property  Number  189610339 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 

Bldg.  50 

Cold  Bay  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 


Property  Number  189010433 

Status:  Unutilized 

Reason:  Other,  Isolated  area,  Not  accessible 

byroad 
Comment:  Isolated  and  remote;  Arctic 

environment 

BldgT  1548,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420001 
Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  1568,  Galena  Airport 

Ehnendorf  AFB  AK  99506-44  20 

Landholding  Agency:  Air  Force 

Property  Number  189420002 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1570,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420003 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  1700,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420004 
Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  1832,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Nimiber  189420005 
Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  1842,  Galena  Airport 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189420606 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1844  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420007 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1853,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189446011 
Status:  Unutilized 
Reason:  Secured  Area,  Floodway 
Bldg.  24-825 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440612 
Status:  Unutilized 
Reason:  Secured  Area,  Within  airport  nmway 

clear  zone 
Bldg.  24-820 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440013 


Status:  Unutilized 

Reason:  Secured  Area,  Within  airport  runway 
clear  zone 

Bldg.  21-878 

Ehnendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189440014 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10-480 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  142 

Tin  City  Long  Range  Radar  Site 
Wales  Co;  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Niunber  189520013 
Status:  Unutilized 
Reason:  Seciired  Area,  Extensive 
deterioration 

Bldg.  110 

Tin  Qty  Long  Range  Radar  Site 
Wales  Co;  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520014 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  646 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  2541 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number  189529016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  1770 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520617  ^ 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.1 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landheldiag  Agency:  Air  Force 
Property  Number  189520024 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520025 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Not 
accessible  by  road 
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Bldg.12 

Lonely  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number:  189520026 

Status:  Unutilized 

Reason:  Extensive  deterioration,  Not 

accessible  by  road 
Bldg.  1 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189S20027 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520028 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Not 

accessible  by  road 
Bldg.  3 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520029 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Not 

accessible  by  road 
Bldg.  3024 

TatiJina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3045 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number  189530002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  18 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  23 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1015 

Kotzebue  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.1 
Fla^onan  Island  DEW  Site 


Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number.  189530006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  4100 

Cape  Romanzof  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530010 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2166 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530011 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  5500 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530012 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  8 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Nmnlwr:  189530013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  75 
Barter  Island 

Elmendorf  AFB,  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530014 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  86 
Barter  Island 

Elmendorf  AFB,  AK  99506-4420 
Landholding  Agency:  Air  Force 


Property  Number  189530015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  3060 
Barter  Island 

Elmendorf  AFB.  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  11-330 

Elmendorf  Air  Force  Base 

Anchorage,  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  189530017 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area,  Extensive  deterioration 
Bldg.  11-490 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530018 
Status:  Unutilized 
Reason:  Within  airpori  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  22-010 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530020 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  24-811 

Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530021 
Status:  Unutilized 
Reason:  Within  airpmrt  rtinway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  31-342 
Elmendorf  Air  Fore?  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530023 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  32-129 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530024 
Status:  Unutilized 
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Reason:  Within  airport  runway  clear  zone. 
Secured  Area,  Extensive  deterioration 

Mdg.  42-350 

Elmendorf  Air  Force  Base 

Anchorage,  AK  99506-3240 

Laadholdiag  Agency:  Air  Force 

Property  NumiMr  189530025 

Status:  Unutilized 

ReastNi:  Within  airport  runway  clear  zone. 
Seciired  Area.  Extensive  deterioration 

Bldg.  44-775 

Ebnendorf  Air  Force  Base 

Anchorage,  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189530026 

Status:  Unutilised 

Reason:  Within  airport  runway  clear  zone, 
Secured  Area,  Extensive  deterioration 

Bldg.  73-402 

Elmendorf  Air  Force  Base 

Anchorage,  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number.  1895300127 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  73-403 
Elmendorf  Air  Force  Base 
Anchorage,  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530028 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co:  Navajo.  AZ  86025 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189340049 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

California 

Bldg.  4052 

March  AFB 

Ice  House  in  West  March 

Riverside  Co:  Riverside,  CA  92518 

Landholding  Agency:  Air  Force 

Property  Number:  189010082 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  392  60  ABG/DE 
Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano,  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Numh«r  189010187 
Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  1182  60  ABG/DE 

Travis  Air  Force  Base 

Perimeter  Road 

Travis  AFB  Co:  Solano,  CA  94535-5496 

Landholding  Agency:  Air  Force 

Property  Number:  189010188 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  152  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 
Travis  AFB  Co:  Solano,  CA  M53&-54M 


Landholding  Agency:  Air  Force 
Property  Number  189010190 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  Sffiuroable  or 

explosive  material,  Seciued  Area 
Bldg.  159  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano,  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010191 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flamBiable  or 

explosive  material,  Secured  Area 
Bldg.  384  60  ABG/DE 
Travis  Air  Farce  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano,  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number.  189010192 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010193 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  575  63  ABG/DE 
Nwton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010195 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  502  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189010196 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  23  63  ABG/DE 
NOTton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Bldg.  100 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number;  189010196 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  101 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189610234 

Status:  Uademtilized 

KeasoB:  Secured  Area 

Mdg.  116 

Point  Arena  Air  Force  Station ' 

(See  County)  Co:  Mendocino  CA  95468-5606 

Landboiduig  Agency:  Air  Force 

Pr^erty  Nuaber  lMeM235 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  202 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5606 

Landholding  Agency:  Air  Force 

Property  Number  189010236 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  201 

Vandenberg  Air  Fmce  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coeet 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency;  Air  Force 
Property  Number;  189010546 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  202 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1 ,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency;  Air  Force 
Property  Number:  189010547 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  203 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010548 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  204 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency;  Air  Force 
Property  Number;  189010549 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  1823 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency;  Air  Force 
Property  Number  189130360 
Status:  Excess 
Reason:  Secured  Area.  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  10312 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210026 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  10503 
VuulmbMg  Air  Fetoe 
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Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210028 
Status:  Unutilized 
Reason:  Secured  Area 
BIdg.  16104,  Vandenbeig  AFB 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246.  Coast  Rd.,  Pt  Sal 

Rd.,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189230020 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.1791 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
LocaUon:  Hwy  1.  Hwy  246,  Coast  Rd.,  Pt  Sal 

Road,  Miguelito  Cyn 
Landbolding  Agency:  Air  Force 
Property  Number  189240044 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  10721 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246.  Coast  Rd..  Pt  Sal 

Road:  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189240048 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  13028 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  S^nta  Barbara  CA 

93437- 
Locatioa  Hwy  1.  Hwy  246.  Coast  Rd.,  Pt  Sal 

Road,  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189240050 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5427.  Vandenbeig  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5428,  Vandenberg  AFB 
Vandenbeig  Co:  SanU  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189310015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5430,  Vandenberg  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189310016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5431,  Vandenberg  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  6407,  Vandenberg  AFB 
Vandenbe^  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189310024 
Status:  Unutilized 


Reason:  Secured  Area 
Bldg.  6425,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189310027 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  6444,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189310028 
Status:  Unutilized 
Reason:  Seau«d  Area 
Bldg.  7303,  Vandenbeig  AFB 
Vandenberg'Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189310029 
Status:  Unutilized 
Reason:  Seciu«d  Area 
Bldg.  7304,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Numter:  189310030 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  12406,  Vandenberg  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189310034 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  12407.  Vandenberg  AFB 

Vandenbeig  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189310035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1 301 0,  Vandenbeig  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189310036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  12205.  Vandenberg  AFB 

Vandenbeig  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189320020 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  12206.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189320021 

Status:  Excess  • 

Reason:  Seciued  Area 

Bldg.  12207.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189320022 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  12209,  Vandenbeig  AFB 

Vandenbeig  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189320023 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  12210,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Baitnra  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189320024 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  12306.  Vandenberg  AFB 


Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189320025 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  12307.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force    ' 
Property  Number:  189320026 
Status:  Excess 
Reason:  Securod  Area 
Bldg.  12309.  Vandenberg  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189320027 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  12310.  Vandenberg  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189320028 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  12313.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189320029 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  12314.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189320030 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  12503.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189320031 
Status:  Excess 
Reason:  Sectu«d  Area 
Bldg.  5437.  Vandenbeig  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189330011 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  6206.  Vandenbeig  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189330013 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg:  8215,  Vandenbeig  AFB 
Vandenbeig  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189330016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  8220.  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189330019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9001 .  Vandenbeig  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189330028 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  13025,  Vandenbeig  AFB 
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V—deabefg  Co:  Santa  Barbara  CA  93437 

Laadfaokiing  Agency:  Air  Force 

Property  Number  189330032 

Status:  Umitilized 

Haas  on:  Secured  Area 

Bldg.  19M 

Vouienbeig  Air  Force  Base 

Vaadesberg  AFB  Co:  Santa  Barbara  CA  93437 

Landiielding  Agency:  Air  Force 

Property  Number  189340003 

Sta^s:  Unutilized 

Reascn:  Other,  Secured  Area 

Comipent:  Electrical  Power  Generator  Bldg. 

Bldg.  1324 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340006 

Status:  Unutilized 

Raason:  Secured  Area 

Bldg.  1341  ' 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landbolding  Agency:  Air  Fmce 

Property  Number  189340007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1955 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189340006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5007 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189340009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5107 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5118 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5120 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340012 

Status:  Unutilized 

Reason:  Seciu^  Area 

Bldg.  5132 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6008 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340014 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6418 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA  93437 

Laocbolding  Agency:  Air  Force 

Property  Number:  189340015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6420 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  1*9340016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6429 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189340017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6441 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number;  189340018 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  6442 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Co;  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189340019 

Status;  Unutilized 

Reason:  Seciued  Area 

Bldg.  6443 

Vandenbeig  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7301 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189340021 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  7306 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340022 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  8309 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Co;  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number  189340023 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  9310 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency;  Air  Force 

Property  Number  189340024 

Status;  Unutilized 

Reason;  Secured  Area  * 

Bldg.  11190 

Vandenbeig  Air  Force  Base 


Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number;  189340025 
Status:  Umitilized 
Reason:  Secured  Area 
Bldg.  113M 

Vandenbeig  Air  Force  Base 
VaRdeabof  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  18934002« 
Status:  Unutilixad 
Reasoa;  Secured  Area 
Bldg.  16164 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  B«bara  CA  93437 
Landholdii^  Agency:  Air  Force 
Property  Number  189340028 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  6521 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189410004 
Status:  Unutilized  r 

Reason:  Secured  Area 
Bldg.  13019 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189410005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  501 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189420008 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  13020 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landholding  Agency:  Air  Force 

Property  Number:  189420011 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1203 

Vandenberg  Air  FcMce  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  189440001 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  1786 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189440002 
Status;  Unutilized 
Reason;  Seciued  Area 
Bldg.  11032 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number  189440004 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  11183 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
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Property  Number:  189440005 
Status:  Unutilized 

:  Secured  Area 


BMg.  11219 

Vaadanbefg  Air  Force  1 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number:  189440006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  11238 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number:  189440007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  11511 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number:  189440008 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  13412 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189440009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  460 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189510019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  6348 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189510020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  908 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189520018 
Status:  Excess 
Reason:  Other 

Comment:  Detached  Latrine. 
Bldg.  11514 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189520019 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  11559 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189520020 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  13002 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 


Landhoiding  Agency:  Air  Force 
Property  Number:  189520021 
Stetm:  Excess 
Re——:  Secured  Aiea.  Extensive 

QMsnefiKiMi 
Bldg.  13004 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189520022 
Status:  Excess 
Reason:  Secured  Area,  Exten&ive 

deterioration 

Bldg.  16195 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number:  189520023 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  422 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530029 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  431 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530030 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  470 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Nimiber  189530031 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  480 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Ftwce 
Property  Number  189530032 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  508 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number:  189530033 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  951 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530034 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  6011 

Vandenberg  Air  Force  Base 
VandenbeJg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530035 


Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
detmtHvtioB 

VaQ^Babeqg  Air  Feice  Baae 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number  189530036 

Status:  Unutilized 

Reason:  Sec\u«d  Area,  Extensive 

deterioration 
Bldg.  6606 

Vandenberg  Air  Force  Base  • 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530037 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  7200 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530038 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  7307 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530039 
Status:  Unutilized 
Reason:  Seciired  Area,  Extensive 

deterioration 
Bldg.  9351 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530040 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10717 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530041 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  10720 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 

Landhoiding  Agency:  Air  Force 

Property  Number  189530042 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10722 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530043 
Status:  Unutilized 
Reason:  Sesured  Area,  Extensive 

deterioration 
Bldg.  13213 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530044 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
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Bldg.  13215 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landhoiding  Agency:  Air  Force 
Property  Number  189530045 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Colorado 

Bldg.  712 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landhoiding  Agency:  Air  Force 

Property  Nimiber  189330002 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured' 

Area 
Bldg.  518 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapakoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number:  189330003 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Secured 

Area 

Bldg.  505 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number  189330004 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  504 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landhoiding  Agency:  Air  Force 

Property  Numtner  189330005 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  503 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Nimiber  189330006 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Seciued 

Area 
Bldg.  502 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number  189330007 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Secured 

Area 
Bldg.  32 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number  189330008 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  27 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number:  189330009 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  23 


Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landhoiding  Agency:  Air  Force 
Property  Number  189330010 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  00910 

"Blue  Bam" — Falcon  Air  Force  Base 

Falcon  Co:  El  Paso  CO  80912 

Landhoiding  Agency:  Air  Force 

Property  Number  189530046 

Status:  Underutilized 

Reason:  Secured  Area 

Delaware 

Bldg.  1304  (436  CSG) 
Dover  Air  Force  Base 
Dover  Co:  Kent  DE  19902-5065 
Landhoiding  Agency:  Air  Force 
Property  Number  189140018 
Status:  Unutilized 

Reason:  Secured  Area,  Within  airport  run%vay 
clear  zone 

Florida 

Bldg.  902 

Tyndall  Air  Force  Base 

Panama  City  Co:  Bay  FL  32403-5000 

Landhoiding  Agency:  Air  Force 

Property  Number  189130348 

Status:  Underutilized 

Reason:  Seciued  Area 

Bldg.  400 

Patrick  Air  Force  Base 
C  Street  bet.  First  &  Second  Streets 
Cocoa  Beach  Co:  Brevard  FL  32925 
Landhoiding  Agency:  Air  Force 
Property  Number  189220001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  430 

Patrick  Air  Force  Base 
Third  Street  bet.  B  and  C  Streets 
Cocoa  Beach  Co:  Brevard  FL  32925 
Landhoiding  Agency:  Air  Force 
Property  Number  189220002 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  1176 

Patrick  Air  Force  Base 
1176  School  Avenue  Co:  Brevard  FL  32935 
Landhotding  Agency:  Air  Force 
Property  Number  189240029 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  1179 

Patrick  Air  Force  Base 
1179  School  Avenue  Co:  Brevard  FL  32935 
Landhoiding  Agency:  Air  Force 
Property  Number:  189240030 
Status:  Unutilized 
Reason:  Secured  Area.  Other 
Comment:  Extensive  Deterioration 
Bldg.  321 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925 
Property  Number  189320001 
Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  ft.  of 
flammable  or  explosive  material,  Other 
CoouneRt:  Extensive  Deterioration 

Bldg.  510 

Patrick  Air  Force  Base  Co:  Brevard  FL  3292 

Landhoiding  Agency:  Air  Force 


Property  Number  189320002 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 
flammable  or  explosive  material.  Other 

Comment:  Extensive  Deterioration 

Bldg.  558 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925 

Landhoiding  Agency:  Air  Force 

Property  Number  189320003 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 
flammable  or  explosive  material.  Within 
airport  runway  clear  zone,  Other 

Comment:  Extensive  Deterioration 

Bldg.  575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925 

Landhoiding  Agency:  Air  Force 

Property  Number:  189320004 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material.  Within 
airport  runway  clear  zone,  Other 

Comment  Extensive  Deterioration 

Bldg.  184,  MacDill  AFB 

MacDill  AFB  Co:  Hillsbourgh  FL  33608 

Landhoiding  Agency:  Air  Force 

Property  Number  189320100 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Facility  90523 

Cape  Canaveral  AFS 

Cape  Canaveral  AFS  Co:  Brevard  FL 

Landhoiding  Agency:  Air  Force 

Property  Number:  189330001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  921 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925 

Landhoiding  Agency:  Air  Force 

Property  Number  189430002 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  No.  01676V 

Cape  Canaveral  AFS  Co:  Brevard  FL  32925 

Landhoiding  Agency:  Air  Force 

Property  Number  189430003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2613 

Tyndall  Air  Force  Base 

Panama  City  Co:  Bay  FL  32403 

Landhoiding  Agency:  Air  Force 

Property  Number:  189430004 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioriation 
Bldg.  2625 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403 
Landhoiding  Agency:  Air  Force 
Property  Number:  189430005 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  2639 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403 
Landhoiding  Agency:  Air  Force 
Property  Number:  189430006 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  2642 
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Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403 
Landholding  Agency:  Air  Force 
Property  Number  189430007 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
23  Family  Housing 
MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825 
Location:  Include  Bldgs:  448. 451  thru  470, 

472  and  474 
Landholding  Agency:  Air  Force    , 
Property  Number  189520006 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
Bldg.240 

Macbill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825 
Landholding  Agency:  Air  Force 
Property  Number:  189520007 
Status:  Excess 
Reason:  Extensive  deterioration 

Idaho 

Bldg.  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue  (See  County)  Co:  Ehnore  ID 

83648 
Landholding  Agency:  Air  Force 
Property  Number:  189030004 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  923 

Mouintain  Home  Air  Force  Base 
7th  Avenue  (See  County)  Co:  Elmore  ID 

83648 
Landholding  Agency:  Air  Force 
Property  Number:  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  604 

Mountain  Home  Air  Force  Base 
Pine  Street  (See  County)  Co:  Elmore  ID  83648 
Landholding  Agency:  Air  Force 
Property  Number  189030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  229 

Mt.  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  within  airport  runway 

clear  zone 

Bldg.  4403 

Mountain  Home  Air  Force  Base 

Moutain  Home  Co:  Elmore  ID  83647 

Landholding  Agency:  Air  Force 

Property  Number  189520008 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Illinois 

Bldg.  3191 

Scott  Air  Force  Base 

East  Drive  375/ABG/DE 

Scott  AFB  Co:  St.  Qair  IL  62225-5001 

Landholding  Agency:  Air  Force 


Property  Number  189010247 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  3670 
Scott  Air  Force  Base 
East  Drive  375  ABG/DE 
Scott  AFB  Co:  St.  Qair  IL  622255001 
Landholding  Agency:  Air  Force 
Property  Number:  189010248 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  503 

Scott  Air  Force  Base 
Scott  AFB  Co:  SL  Qair  IL  62225 
Landholding  Agency:  Air  Force 
Property  Number  189010725 
Status:  Unutilized 
Reason:  Seciired  Area 
Bldg.  869 

Scott  Air  Force  Base 
375  CSG/DEER 

Scott  AFB  Co:  St.  Qair  IL  622255045 
Landholding  Agency:  Air  Force 
Property  Number:  189110087 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  865 

Scott  Air  Force  Base 
Belleville  Co:  St.  Clair  IL  62225 
Landholding  Agency:  Air  Force 
Property  Number  189130347 
Status:  Unutilized 
Reason:  Secured  Area 

Indiana 

Brookville  Lake— Bldg. 
Brownsville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353 
Landholding  Agency:  COE 
Property  Number  319440004 
Status:  Excess 
Reason:  Extensive  deterioration 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Co:  St.  Woodbury  L\  51110 

Landholding  Agency:  Air  Force 

Property  Number  189310008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  St.  Woodbury  L\  51110 

Landholding  Agency:  Air  Force 

Property  Number:  189310009 

Status:  Unutilized 

Reason:  Other 

Comment:  Fuel  pump  station. 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  St.  Woodbury  LA  51110 

Landholding  Agency:  Air  Force 

Property  Numbef:  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station. 

House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530002 

Status:  Excess 

Reason:  Extensive  deterioration 


Play  House.  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number  319530003 

Status:  Excess 

Reason:  Extensive  deterioration 

House.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530004 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number  319530005 

Status:  Excess 

Reason:  Extensive  deterioration 

Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

LAndholding  Agency:  COE 

Property  Number  319530006 

Status:  Excess 

Reason:  Extensive  deterioration 

Machine  Shed,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number  319530007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number  319530008 

Status:  Excess 

Reason:  Extensive  deterioration 

2-Car  Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam,  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530010 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530011 

Status:  Excess 

Reason:  Extensive  deterioration 

House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number  319530012 

Status:  Excess 

Reason:  Extensive  deterioration 

Play  House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COB 
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Property  Number  319530013 

Status:  Excess 

Reason:  Extensive  deterioration 

Kennel,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number:  319530014 

Status:  Excess 

Reason:  Extensive  deterioration 

Com  Crib,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  58131 

Landholding  Agency:  COE 

Property  Nimiber  319530015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam  W,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Niunber:  319530016 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam  E,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131 

Landholding  Agency:  COE 

Property  Number:  319530017 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Niunber:  319530018 

Status:  Excess 

Reason:  Extensive  deterioration 

House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530019 

Status:  Excess 

Reason:  Extensive  deterioration 

Out  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530020 

Status:  Excess 

Reason:  Extensive  deterioration 

Chicken  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Nimibier  319530021 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530022 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530023 

Status:  Excess 

Reason:  Extensive  deterioration 

Smokehouse,  Tract  135 


Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530024 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530025 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed— White,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530026 

Status:  Excess 

Reason:  Extensive  deterioration 

Leanto.  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  CC^ 

Property  Number  319530027 

Status:  Excess 

Reason:  Extensive  deterioration 

Grain  Bins  (8),  Tract  138 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131 

Landholding  Agency:  COE 

Property  Number  319530028 

Status:  Excess 

Reason:  Extensive  deterioration 

Kansas 

Bldg.  1407 

McConnell  Air  Force  Base 

Wichita  Co:  Sedgwick  KS  67221 

Landholding  Agency:  Air  Force 

Property  Number  189340029 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  186 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221 
Landholding  Agency:  Air  Force 
Property  Number  189340030 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  187 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221 
Landholding  Agency:  Air  Force 
Property  Number  189340031 
Status:  Unutilized 
Reason:  Extensive  deterioration,  Sectired 

Area 
Pole  Bam,  Tract  200 
Benedictine  Bottoms  Mitigation  Site 
Co:  Atchison  KS 
Landholding  Agency:  COE 
Property  Nimiber  319530029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
3  Metal  Pole  Bams,  Tract  203 
Benedictine  Bottoms  Mitigation  Site 
Co:  Atchison  KS 
Landholding  Agency:  COE 
Property  Number  319530030 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Granaries,  Tract  203 


Benedictine  Bottoms  Mitigation  Site 

Co:  Atchison  KS 

Landholding  Agency:  COE 

Property  Number  319530031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

CarroUton  Co:  Carroll  KY  41008 

Landholding  Agency:  COE 

Property  Number  219040416 

Reason:  Other 

Comment:  Spring  House 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  219040417 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  219040418 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage 

Bam 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057 

Landholding  Agency:  COE 

Property  Number  219040419 

Status:  Underutilized 

Reason:  Other 

Comment:  110  year  old  bam  with  crumbled 

foundation 
Latrine 

Kentucky  River  Lock  and  Dam  Number  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057 
Landholding  Agency:  COE 
Property  Number  319040609 
Status:  Unutilized 
Reason:  Other 
Comment:  Detached  Latrine 
6-Room  Dwelling 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273 
Location:  Off  State  Hwy  369,  which  ruBS  off 

of  Western  Ky,  Paiinvay 
Landholding  Agency:  COE 
Property  Number  319120016 
Status:  Unutilized 
Reason:  Floodway 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273 
Location:  Off  State  Hwy  369,  which  runs  oB 

of  Western  Ky,  Parkway 
Landholding  Agency:  COE 
Property  Number  319120011 
Status:  Unutilized 
Reason:  Floodway 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler,  KY  42273 
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Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120012 
Status:  Unutilized 
Reason:  Floodway 

2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 

■Rochester  Co:  Butler,  KY  42273 

Landholding  Agency:  COE 

Property  Number  319120013 

Status:  Unutilized 

Reason:  Floodway 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier,  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189140015 

Status:  Unutilized 

Reason:  Seciued  Area 

Maryland 

Bldg.  4 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges.  MD  20613 

Landholding  Agency:  Air  Force 

Property  Number  189010261 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges,  MD  20613 

Landholding  Agency:  Air  Force 

Property  Number:  189010264 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3427 

Andrews  Air  Force  Base 

3427  Pennsylvania  Avenue 

Andrews  AFB  Co:  Prince  Georges,  MD  20335 

Landholding  Agency:  Air  Force   ^ 

Property  Number  189140016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3492 

Andbrews  Air  Force  Base 

Andrews  AFB  Co:  Prince  Georges,  MD  20335 

Landholding  Agency:  Air  Force 

Property  Number:  189340050 

Status:  Unutilized 

Reason:  Secured  Area 

Massachusetts 

Bldg.  1900 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden,  MA  01022 

Landholding  Agency:  Air  Force 

Property  Number  189010438 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1833 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden,  MA  01022-5000 

Landholding  Agency:  Air  Force 

Property  Number  189040002 

Status:  Unutilized 

Reason:  Secived  Area 

Michigan 

Bldg.  560 

Selfridge  Air  National  Guard  Base 


Selfridge  Co:  Macomb,  MI  48045 

Location:  North  end  of  airfield 

Landholding  Agency:  Air  Force 

Property  Number  189010522 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5658 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb,  MI  48045 

Location:  Near  South  Perimeter  Road,  near 

Building  590 
Landholding  Agency:  Air  Force 
Property  Number  189010523 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  580 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb,  MI  48045 
Location:  South  end  of  airfield 
Landholding  Agency:  Air  Force 
Property  Number  189010524 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  856 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb.  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number  189010525 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1005 

Selfridge  Air  National  Guard  Base 
1005  C  Street 

Selfridge  Co:  Macomb,  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number  189010526 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1012 

Selfridge  Air  National  Guard  Base 
1012  A  Street 

Selfridge  Co:  Macomb,  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number:  189010527 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1041 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb,  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number  189010528 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1412 

Selfridge  Air  National  Guard  Base 
1412  Castle  Avenue 
Selfridge  Co:  Macomb,  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number  189010529 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1434 

Selfridge  Air  National  Guard  Base 
1434  Castle  Avenue 
Selfridge  Co:  Macomb,  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number  189010530 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1688 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb,  MI  48045 
Location:  Near  South  Perimeter  Road,  near 

Building  1694 


Landholding  Agency:  Air  Force 

Property  Number:  189010531 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1689 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb,  MI  48045 

Location:  Near  South  Perimeter  Road,  near 

Building  1694 
Landholding  Agency:  Air  Force 
Property  Number:  189010532 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb.  MI  48045 
Landholding  Agency:  Air  Force 
Property  Number:  189010533 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71 

Calumet  Air  Force  Station 
Calument  Co:  Keweenaw,  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010810 
Status:  Excess 
Reason:  Other 
Conoment:  Sewage  treatment  and  disposal 

fecility 

Bldg.  99  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 
Landholding  Agency:  Air  Force 
Property  Number:  189010831 
Status:  Excess 
Reason:  Other 
Comment:  Water  well. 

Bldg.  100  (WATER  WELL) 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010832 

Status:  Excess 

Reason:  Other 

Comment:  Water  well. 

Bldg.  118 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  120 

Calumet  Air  Force  Station 

Calvunet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010876 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  166 

Calimiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station. 

Bldg.  168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010878 
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Status:  Excess 

Reason:  Other 

Comment:  Gasoline  station. 

Bldlg.  69 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010889 

Status:  Excess 

Reason:  Other 

Gonunent:  Sewer  pomp  fiacility. 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913 

Landholding  Agency:  Air  Force 

Property  Number:  189010890 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station. 

Missouri 

Bldg.  42 

JefiersoB  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St  Louis  Co:  St  Louis  MO  63125 

Landholding  Agency:  Air  Force 

Property  Number:  189010726 

Status:  Unutilized 

Reason:  Seciu«d  Area. 

Bldg.  45 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St  Louis  Co:  St.  Louis  MO  63125 

Landholding  Agency:  Air  Force 

Property  Number:  189010728 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  46 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St  Louis  Co:  St.  Louis  MO  63125 

Landholding  Agency:  Air  Force 

Property  Number:  189010729 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  47 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St  Louis  Co:  St.  Louis  MO  63125 

Landholding  Agency:  Air  Force 

Property  Number:  189010730 

Status:  Unutilized 

Reason:  Seau«d  Area. 

Bldg.  61 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St  Louis  Co:  St.  Louis  MO  63125 

Landholding  Agency:  Air  Force 

Property  Number:  189010731 

Status:  Unutilized 

Reason:  Secured  Area. 

Tract  2222 

Stockton  Project 

Aldrich  Co:  Polk  MO  65601 

Landholding  Agency:  COE 

Property  Number:  319518681 

Status:  Excess 

Reason:  Extensive  deteriorMioa. 

Montana 

Bldg.  280 
Mabnstrom  AFB 
Flightline  ft  Avenue  G 
Mabnstrma  Co:  Cascade  MT  59402 
Landiioldiag  Agency:  Air  Force 


Property  Number  189810077 

Status:  Underutilized 

Reason:  Within  2006  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area,  Other 

environmental. 
Bldg.  440 

MalmstRHn  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59462-7525 
Landholding  Agency:  Air  Force 
Property  Number  189430008 
Status:  Unutilized 
Reason:  Extensive  deterioratioH,  Secured 

Area. 
Bldg.  444 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number  189430809 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 

Bldg.  464 

Malmstrom  Air  Force  Base 

Great  Falls  Co:  Cascade  MT  59402-7525 

Landholding  Agency:  Air  Force 

Property  Number:  189430010 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  495 

Malmstrom  Air  Force  Base 

Great  Falls  Co:  Cascade  MT  59402-7525 

Landholding  Agency:  Air  Force 

Property  Number:  189430011 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  205 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59405 

Landholding  Agency:  Air  Force 

Property  Number'  189510004 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  210 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59405 
Landholding  Agency:  Air  Force 
Property  Number:  189510005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
Bldg.  245 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59405 
Landholding  Agency:  Air  Force 
Property  Number  189510006 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  246 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59405 

Landholding  Agency:  Air  Force 

Property  Number:  189510007 

Status:  Underutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  334 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59405 
Landholding  Agency:  Air  Force 
Property  Number  189510008 
Status:  Underutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 


Bldg.  335 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59405 

Landholdiag  Agency:  Air  Force 

Property  Number  189516809 

Status:  Uiderutilized 

Rsasen:  Secured  Area,  Within  2880  ft.  of 

flammable  or  explosive  material 
Bldg.  529 

MalstrcMS  Air  Force  Base 
MalstrcMB  AFB  Co:  Cascade  MT  59485 
Landholding  Agency:  Air  Force 
Property  Number:  1885 18811 
Status:  Underutilized 
Reason:  Secured  Area,  Within  2888  ft.  of 

flammable  or  explosive  material 
Bldg.  625 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59485 
Landholding  Agency:  Air  Force 
Property  Number  189518014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  780 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59402 
Landholding  Agency:  Air  Force 
Property  Number  189520012 
Status:  Unutilized 
Reason:  Secured  Area 

Nebraska 

Offutt  Communications  Annex-#3 

Offutt  Air  Force  Base 

Scribner  Co:  Dodge  NE  68031 

Landholding  Agency:  Air  Force 

Property  Number  189210006 

Status:  Unutilized 

Reason:  Other 

Comment:  former  sewage  lagoon 

Bldg.  637 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524 

Landholding  Agency:  Air  Force 

Property  Number  189230021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524 

Landholding  Agency:  Air  Force 

Property  Number  189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  31 

Offutt  Air  Force  Base 

Sac  Boulevard 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189240007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  311 

Offutt  Air  Force  Base 

Nelson  Drive 

Offutt  Co:  Sarpy  NE  681 13 

Landholding  Agency:  Air  Force 

Property  Number:  189240008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  401 

Offutt  Air  Force  Base 

Custer  Drive 
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Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number.  189240009 

Status:  Unutilized 

Reason:  Seciued  Area 

Bldg.  416 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189240010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  417 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189240011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  545 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189240012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901 

Landholding  Agency:  Air  Force 

Property  Number  189320058 

Status:  Excess 

Reason:  Other 

Comment:  Generator 

Bldg.  686 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189510021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  439 

Offutt  Air  FOTce  Base 

Offutt  Co:  Sarpy  NE  68113 

Landholding  Agency:  Air  Force 

Property  Number  189510022 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Bldg. 

Omaha  District  Svc  Base 

Omaha  Co:  Douglas  NE  68112 

Landholding  Agency:  COE 

Property  Number  319530032 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

AmhCTSt  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  102 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number  189320006 
Status:  Unutilized 
Reason:  Within  2000  it.  of  flammable  or 

explosive  material 


Bldg.  104 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031M514 
Landholding  Agency:  Air  Force 
Property  Number  189320007 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

New  Mexico 
Bldg.  831 
833  CSG/DEER 

Holloman-AFB  Co:  Otero  NM  88330 
Landholding  Agency:  Air  Force 
Property  Number  189130333 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330 
Landholding  Agency:  Air  Force 
Property  Number  189240032 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  80 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330 
Landholding  Agency:  Air  Force 
Property  Number  189240033 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  98 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number:  189240034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  324 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number:  189240036 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  801 
Holloman  Air  Force  Base  Co:  Otefo  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  802 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240038 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1095 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240039 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1096 


Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240040 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  321 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240041 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  75115 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189240042 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  874 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Niunber  189320041 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  1258 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment  Extensive  Deterioration 
Bldg.  134 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number:  189430014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  640 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  703 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430016 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  813 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  821 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Nimiber  189430018 
Status:  Unutilized 
Reason:  Secured  Area 
Bids.  829 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
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Landholding  Agency:  Air  Force 

Property  Number  189430019 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  867 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  884 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  886 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430022 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
.Bldg.  908 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189430023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  599 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189510001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  600 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  Air  Force 
Property  Number  189510002 
Status:  Unutilized 
Reason:  Secured  Area 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  272 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  1 344 1 
Landholding  Agency:  Air  Force 
Property  Number  189140022 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  888 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441 
Landholding  Agency:  Air  Force 
Property  Number  189140023 
Status:  Excess       * 
Reason:  Secured  Area 
Facility  814,  Griffiss  AFB 


NE  of  Weapons  Storage  Area 

Rome  Co:  Oneida  NY  13441  ' 

Landholding  Agency:  Air  Force 

Property  Number  189230001 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441 
Landholding  Agency:  Air  Force 
Property  Number  189230002 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Facility  807,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441 
Landholding  Agency:  Air  Force 
Property  Nimiber  189230003 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  126 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240020 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  127 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency;  Air  Force 
Property  Number  189240021 
Status:  Unutilized 
Reason:  Secured  Area 

Facility  135 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co;  Oneida  NY  13441-4520 

Landholding  Agenc>':  Air  Force 

Property  Number  189240022 

Status:  Unutilized 

Reason;  Secured  Area 

Facility  137 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co;  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240023 

Status:  Unutilized 

Reason;  Secured  Area 

Facility  138 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co;  Oneida  NY  13441-4520 

Landholding  Agency;  Air  Force 

Property  Number  189240024 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  173 

Griffiss  Air  Force  Base 

Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240025 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  261 

Griffiss  Air  Force  Base 

McDill  Street 


Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number;  189240026 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  308 
Griffiss  Air  Force  Base 
205  Chanute  Street 
Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number;  189240027 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  1200 
Griffiss  Air  Force  Base 
Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency;  Air  Force 
Property  Number:  189240028 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  759.  Hancock  Field 
6001  East  Molloy  Road 
Syracuse  Co;  Onondaga  NY  13211-7099 
Landholding  Agency;  Air  Force 
Property  Number  189310007 
Status;  Unutilized 

Reason;  Extensive  deterioration.  Secured 
Area 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency;  Air  Force 

Property  NumW;  189330097 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  852 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co;  Niagara  NY  14304-5000 

Landholding  Agency;  Air  Force 

Property  Number;  189420013 

Status;  Unutilized 

Reason;  Secured  Area 

North  Carolina  • 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number:  189120233 

Status:  Underutilized 

Reason;  Secured  Area 

Bldg.  607,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency;  Air  Force 

Property  Number;  189330041 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  255,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency;  Air  Force 
Property  Number  189420019 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  370,  Pope  Air  Force  Base 
Fayetteville  Co;  Cumberland  NC  28308-2003 
Landholding  Agency;  Air  Force 
Property  Number;  189420020 
Status;  Unutilized 
Reason;  Secured  Area.  Extensive 

deterioration 
Bldg.  904,  Pope  Air  Force  Base 
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Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Property  Number.  189420021 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number  189420022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  912,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Property  Number  189420023 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  914.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number  189420024 
Status:  Unutilized 
Reason:  Sectu«d  Area,  Extensive 

deterioration 
Bldg.  462 

Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2402 
Landholding  Agency:  Air  Force 
Property  Number  189510003 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705 

Landholding  Agency:  Air  Force 

Property  Number  189010724 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  50  , 

Fortune  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844 

Landholding  Agency:  Air  Force 

Property  Number  189310107 

Status:  Excess 

Reason:  Other 

Conunent:  Garbage  incinerator 

Bldg.  119 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Number  189320034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  191 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Number  189320035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  490 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Number  189320036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  509 


Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701 
Landholding  Agency:  Air  Force 
Property  Number  189320037 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Number  189320038 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  895 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Niunber  189320039 

Status:  Unutilized 

Reason:  Seciired  Area 

Bldg.  1019 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Number  189320040 

Status:  Unutilized  « 

Reason:  Secured  Area 

Ohio 

Bldg.  404.  Hydrant  Fuel 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number  189220015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  405,  Test  Cell 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number  189220016 

Status:  Unutilized 

Reason:  Secured  Area 

Lab 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number  319510002 

Status:  Unutilized  '^ 

Reason:  Secured  Area 

Storage  Facility 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number  319510003 

Status:  Unutilized 

Reason:  Secured  Area 

Office  Building 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number  319510004 

Status:  Unutilized 

Reason:  SeciuBd  Area 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 
Enid  Co:  Garfield  OK  73705-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010204 
Status:  Unutilized 

Reason:  Secured  Area,  within  2000  ft  of 
flammable  or  explosive  material 


Pennsylvania 

Lock  ft  Dam  «7 

Monogahela  River 

Greensboro  Co:  Greene  PA  15338 

Landholding  Agency:  COE 

Property  Number:  319530001 

Status:  Excess 

Reason:  Floodway 

Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co:  Toa  Baja  PR  00759 

Landholding  Agency,  Air  Force 

Property  Number  189010544 

Status:  Underutilized 

Reason:  Secured  Area 

South  Dakota 

Bldg.  88513 

Ellsworth  Air  Force  Base 

Porter  Avenue 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189210001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  200,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189320048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  201.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189320049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  203.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellwsorth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189320051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  205,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189320052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189320053 

Status:  Unutilized 
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Reason:  Extensive  deterioration 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189320054 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  88535 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189340032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189340033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  88304 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
landholding  Agency:  Air  Force 
Property  Number  189340034 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  9011 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Mead«SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340035 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material,  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  7506 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number:  189340037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  6908 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number:  189340038 
Status:  Unutilized 
keason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  6904 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other,  Secured  Area 
Conunent:  Extensive  deterioration 
Bldg.  4102 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number:  189340040 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4101 


Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189340041 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4100 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189340042 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3016 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number  189340043 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Other,  Secured  Area 
Comment:  Waste  treatment  bldg. 
Bldg.  1115 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340044 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1210 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340045 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1112 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340046 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1110 

Ellsworth  Air  Force  Base 
■Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340047 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  606 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189340048 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  6905,  Ellsworth  AFB 
Ellsworth  AFB  Co:  Pennington  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189440010 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  1208 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189520009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  7245 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 


Landholding  Agency:  Air  Force 
Property  Number  189520010 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material.  Within 

airpKirt  runway  clear  zone 
Bldg.  7502 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706 
Landholding  Agency:  Air  Force 
Property  Number  189520011 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 

Tennessee 

Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project 

Defeated  Creek  Recreation  Area 

Carthage  Co:  Smith  TN  37030 

Location:  US  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011499 

Status:  Unutilized  * 

Reason:  Floodway 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson,  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  3190115b3 

Status:  Underutilized 

Reason:  Floodway 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park.  State  Hwy  42 

Livingston  Co:  Clay,  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140011 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay,  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140012 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreational  Area,  Hwy  No.  53 

Livingston  Co:  Clay,  TN  38351- 

Landholdlng  Agency:  COE 

Property  Number  319140013 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant 

Texas 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Verde  Co.  Co:  Val  Verde,  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of 

Del  Rio,  Texas. 
Landholding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 
Bldg.  40 
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Laughlin  Air  Force  Base  Co:  Val  Verde,  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420014 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  107 
Laughlin  Air  Force  Base  Co:  Val  Veide.  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420015 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  119 
Laiighlin  Air  Force  Base  Co:  Val  Verde,  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420016 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Utah 

Bldg.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis,  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number  189040859 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 
Secured  Area 

Washington 

Bldg.  640 

Fairchild  AFB 

Fairchild  Co:  Spokane.  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010139 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  641 

Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010140 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  642 

Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010141 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  643 

Fairchild  AFB 

Fairchild  Co:  Spokane.  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010142 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  645 

Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010143 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  646 

Fairchild  AFB 

Fairchild  Co:  Spokane.  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010144 

Status:  Unutilized 

Raaaon:  Secured  Area 

Bldg.  647 


Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010145 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1415 

Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010146 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1429 
Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010147 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  1464 
Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010148 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flanunable  or 

explosive  material.  Secured  Area 
Bldg.  1465 
Fairchild  AFB 

Fairchild  Co:  Spokane.  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010149 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1466 
Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010150 
Status:  Unutilized 
Reason:  Within  2.000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  3503 
Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 
Landholding  ^ency:  Air  Force 
Property  Number  189010151 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3504 
Fairchild  AFB 

Fairchild  Co:  Spokane,  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010152 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3505 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189010153 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3506 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189010154 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  3507 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010155 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3510 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010156 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3514 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010157 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3518 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010158 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3521 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010159 

Status:  Unutilized 

Reason:  Secured  Al^ 

Bldg.  100,  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204 

Landholding  Agency:  Air  Force 

Property  Number  189210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  261 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189310053 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  284 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189310054 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  923 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189310055 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1330 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189310056 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  1336 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
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Landholding  Agency:  Air  Force 
Property  Number:  189310057 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189310058 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  2143 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310059 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  2385 

Fairchild  Air  Force  Base  , 

Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310060 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3509 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Nurabner:  189310061 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1405 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310062 
Status:  Underutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Facility  1468 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189310063 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Facility  1469 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310064 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
iPacility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189310065 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  1,  Waste  Annex 
West  of  Craig  Road  Co:  Spokane  WA  99022 
Landholding  Agency:  Air  Force 
Property  Number:  189320043 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1220 


Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189330091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material.  Secured  Area 
Bldg.  1224 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189330092 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2004 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189330093 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2018 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Niunber:  189330094 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2150 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number:  189330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2164 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011 
Landholding  Agency:  Air  Force 
Property  Number  189330096 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Wisconsin 

Bldg.  204,  440  Airlift  Wing 

Gen.  Mitchell  L\P 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Number  189320032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  306, 440  Airlift  Wing  , 

Gen.  Mitchell  L\P 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Number  189320033 

Status:  Unutilized 

Reason:  Secured  Area 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189010198 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  34 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 


Property  Number  189010199 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189010200 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189010201 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agencgr:  Air  Force 

Property  Number  189010202 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2780 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Numh«r  189240005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2781 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  844 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189410002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  848 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189410003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  362 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189420017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  342 

Warren  Air  Force  Base 

Cheyenne  Co>  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189420018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  810 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005 

Landholding  Agency:  Air  Force 

Property  Number  189510016 

Status:  Unutilized 

Reason:  Secured  Area 
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Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005 
Landholding  Agency:  Air  Force 
Property  Number  189510018 
Status:  Unutilized 
Reason:  Secured  Area 

Land  (by  State) 

Alabama 

Old  Lock  9 

Armistead  I.  Selden 

Sec  5  ft  8.  Twp.  23  North.  Range  4  East  Co: 

Green  AL  35462 
Landholding  Agency:  COE 
Property  Number.  319440006 
Status:  Underutilized 
Reason:  Floodway 

Alaska 

Campion  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010430 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

byroad 
Conmient:  Isolated  and  remote  area;  Arctic 

environment 
Lake  Louise  Recreation 
21CSG-DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010431 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

coast 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

byroad 
Conunent:  Isolated  and  remote  area;  Arctic 

coast 

Florida 

Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608 
Landholding  Agency:  Air  Force 
Property  Number  189030003 
Status:  Excess 
Reason:  Floodway 

Indiana 

Portion  of  Tract  No.  1224 
Salamonie  Lake 

Huntington  Co:  Huntington  IN  46750 
Landholding  Agency:  COE 
Property  Number  319310001 
Status:  Unutilized 
Reason:  Other 
Comment:  Landlock 

Kentucky 

Tract  4626 

Barkley,  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 


Cadiz  Co:  Trigg  KY  42211 

Location:  14  miles  from  US  Highway  68. 

Landholding  Agency:  COE 

Property  Number  319010030 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  7  To  Blue  John  Road 

Bumside  Co:  Pulaski  KY  42519 

Landholding  Agency:  COE 

Property  Number  319010038 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

KY  HWY.  80  to  Route  769 

Bumside  Co:  Pulaski  KY  42519 

Landholding  Agency:  COE 

Property  Number  319010039 

Status:  Underutilized 

Reason:  Floodway 

Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  KY  42038 

Location:  US  Highway  62  to  state  highway 

93. 
Landholding  Agency:  COE 
Property  Niunber  319010043 
Status:  Excess 
Reason:  Floodway 
Red  River  Lake  Project 
Stanton  Co:  Powell  KY  40380 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number  319011684 
Status:  Unutilized 
Reason:  Floodway 

Barren  River  Lock  ft  Dam  No.  1 

Richardsville  Co:  Warren  KY  42270 

Landholding  Agency:  COE 

Property  Number  319120008 

Status:  Unutilized 

Reason:  Floodway 

Green  River  Lock  &  Dam  No.  3 

Rochester  Co:  Butler  KY  42273 

Location:  Off  State  Hwy.  369,  which  runs  off 

Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120009 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288 
Location:  Off  State  Hwy  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number  319120014 
Status:  Underutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  KY  42275 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number  319120015 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  ft  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210 
Location:  Off  State  Highway  259 
Landholding  Agency:  COE 


Property  Number  319120016 
Status:  Underutilized 
Reason:  Floodway 

Vacant  land  west  of  locksite 
Greenup  Locks  and  Dam 
5121  New  Dam  Road 
Rural  Co:  Green-up  KY  41144 
Landholding  Agency:  COE 
Property  Number  319120017 
Status:  Unutilized 
Reason:  Floodway 

Tract  6404,  Cave  Run  Lake 
U.S.  Hwy  460 
Index  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number  319240005 
Status:  Underutilized 
Reason:  Floodway 
Tract  6803,  Cave  Run  Lake 
State  Road  1161 
Pomp  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number  319240006 
Status:  Underutilized 
Reason:  Floodway 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road.  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number  319240007 

Status:  Underutilized 

Reason:  Floodway 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011037 
Status:  Excess 
Reason:  Other 
Comment:  highway  right  of  way 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

Missouri 

Ditch  19,  Item  2,  Tract  No.  230 

St  Francis  Basin  Project 

2'/^  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Number  319130001 

Status:  Unutilized 

Reason:  Floodway 

Union  Lake 

Sec  7,  Twshp  42  north,  Ranger  West 

Beaufort  Co:  Franklin  MO 
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Landholding  Agency:  COE 

Property  Number  319240008 

Status:  Unutilized 

Reason:  Floodway 

Confluence  Levee  (32B) 

Missouri  &  Osage  Rivers  Co:  Cole  &  Osage 

MO 
Landholding  Agency:  COE 
Property  Number  319430001 
Status:  Unutilized 
Reason:  Floordway 

New  Mexico 

Facility  75100 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330 
Landholding  Agency:  COE 
Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

Tracts  1  ft  2 
Garrison  Dam 
Lake  Sakakawea 

Williston  Co:  WUliams  ND  58801 
Landholding  Agency:  COE 
Property  Number.  319410015 
Status:  Excess 

Reason:  Within  2,000  it.  of  flammable  or 
explosive  material,  Floodway 

Ohio 

Mosquito  Creek  Lake 

Everett  Hull  Road  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  319440007 

Status:  Underutilized 

Reason:  Floodway 

Mosquito  Creek  Lake 

Housel — Craft  Rd.,  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  319440008 

Status:  Underutilized 

Reason:  Floodway 

Pennsylvania 

Lock  and  Dam  #7 

Monongahela  River 

Greensboro  Co:  Green  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agency:  COE 
Property  Number:  319011564 
Status:  Unutilized 
Reason:  Floodway 
Lock  and  Dam  #3 
Monongahela  River 

Elizabeth  Co:  Allegheny  PA  15037-0455 
Landholding  Agency:  COE 
Prof)erty  Number:  319240014 
Status:  Unutilized 
Reason:  Floodwa^h 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City.  SD 

V/z  miles  south  of  Highway  44  Co:  Shannon 

SD 
Landholding  Agency:  Air  Force 
Property  Numt«r:  189210003 
Status:  Unutilized 
Reason:  Secured  Area 

Tennessee 

Brooks  Bend 


Cordell  Hull  Dam  and  Reservoir 
Highway  85  to  Brooks  Bend  Road 
Gainesboro  Co:  Jackson  TN  38562 
Location:  Tracts  800,  802-806.  835-837,  900- 

902, 1000-1003, 1025 
Landholding  Agency:  COE 
Property  Number:  219040413 
Status:  Underutilized 
Reason:  Floodway 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  Qty  Co:  Cheatham  TN  37015 
Location:  Tracts  E-513,  E-512-1  and  E-512- 

2 
Landholding  Agency:  COE 
Property  Number:  219040415 
Status:  Underutilized 
Reason:  Floodway 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake,  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058 
Location:  U.S.  Highway  79/TN  Highway  761 
Landholding  Agency:  COE 
Property  Number:  319011478 
Status:  Underutilized 
Reason:  Floodway 
Tracta  3102,  3105,  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562 
Location:  Big  Bottom  Road 
Landholding  Agency:  COE 
Property  Number.  319011479 
Status:  Excess 
Reason:  Floodway 
Tract  3507 
Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551 
Location:  TN  Highway  52 
Landholding  Agency:  COE 
Property  Number:  319011480 
Status:  Underutilized 
Reason:  Floodway 
Tract  3721 
Obey 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number:  319011481 
Status:  Underutilized 
Reason:  Fhwdway 

Traas  608, 609,  611  and  612 
Sullivan  Bend  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  l^OE 
Property  Number:  319011482 
Status:  Underutilized 
Reason:  Floodway 
Tract  920 

Indian  Creek  Camping  Area 
Cordell  Hull  Lake  and  Dam  Project 
Granville  Co:  Smith  TN  38564 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number:  319011483 
Status:  Underutilized 
Reason:  Floodway 
Tracts  1710. 1716  and  1703 
Flynns  Lick  Launching  Ramp 


Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  JacLson  TN  38562 

Location:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011484 

Status:  Underutilized 

Reason:  Floodway 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011485 

Status:  Underutilized 

Reason:  Floodway 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011486 

Status:  Underutilized 

Reason:  Floodway 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011487 

Status:  Underutilized 

Reason:  Floodway 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319011488 

Status:  Underutilized 

Reason:  Within  airpoit  runway  clear  zone, 

Floodway 
Tracts  710C  and  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030 
Location:  Sullivan  Bend  Road 
Landholding  Apency:  COE 
Property  Number;  319011489 
Status:  Underutilized 
Reason:  Floodway 
Tract  2403.  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number:  319011490 
Status:  Unutilized 
Reason:  Floodway 
Tracts  2117C,  2118  and  2120 
Cordell  Hull  Lake  and  Dam  Project 
Trace  Creek 

Gainesboro  Co  Jackson  TN  38562 
Location;  Brook.<!  Ferry  Road 
Landholding  Agency:  COE 
Property  Number  319011491 
Status:  Unutilized 
Reason:  Floodway 
Tracts  424.  425  and  426 
Cordell  Hull  Lake  and  Dam  Project 
Stone  Bridge 
Carthage  Co:  Smith  TN  37030 


Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011492 

Status:  Unutilized 

Reason:  Flood  way 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214 

Location:  Interstate  40  to  S.  Moimt  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number:  319011493 
Status:  Underutilized 
Reason:  Floodway 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Co:  Rutherford  TN  37167 
Location:  Florence  Road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number:  319011494 
Status:  Underutilized 
Reason:  Floodway 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number  319011495 
Status:  Underutilized 
Reason:  Floodway 
Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation 
Smyrna  Co:  Rutherford  TN  37167 
Location:  Jones  Mill  Road 
Landholding  Agency:  COE 
Property  Number:  319011496 
Status:  Underutilized 
Reason:  Floodway 
Tracts  245,  257.  and  256 
J.  Perry  Priest  Dam  and  Reservoir 
Cook  Recreation  Area 
Nashville  Co:  Davidson  TN  37214 
Location:  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferry  Pike. 
Landholding  Agency:  COE 
Property  Number:  319011497 
Status:  Underutilized 
Reason:  Floodway 
Tracts  107, 109  and  110 
Cordell  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith  TN  37030 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011498 
Status:  Unutilized 
Reason:  Floodway 

Tracts  2919  and  2929 

Cordell  Hull  Lake  and  Dam  Project 

Sugar  Creek 

Cainesboro  Co:  Jackson  TN  38562 

Location:  Sugar  Creek  Road 

Landholding  Agency:  COE 

Property  Number.  319011500 

Status:  Unutilized 

Reason:  Floodway 

Tracts  1218  and  1204 

Cordell  Hull  Lake  and  Dam  Project 

Granville— Alvin  Yourk  Road 

Granville  Co:  Jackson  TN  38564 


Landholding  Agency:  COE 
Property  Number:  319011501 
Status:  Unutilized 
Reason:  Floodway 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 

Galbreaths  Branch 

Gainesboro  Co:  Jackson  TN  38562 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number  319011502 

Status:  Unutilized 

Reason:  Floodway 

Tract  104,  et  al. 

Cordell  Hull  Lake  and  Dam  Project 

Horshoe  Bend  Launching  Area 

Carthage  Co:  Smith  TN  37030 

Location:  Highway  70  N 

Landholding  Agency:  COE 

Property  Number:  319011504 

Status:  Underutilized 

Reason:  Floodway 

Tracts  510.  511,  513  and  514 

J.  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087 

Location:  Vivrett  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number:  319120007 
Status:  Underutilized 
Reason:  Floodway 
Tract  A-142,  Old  Hickory  Beach 
Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  37138 
Landholding  Agency:  COE 
Property  Number:  319130008 
Status:  Underutilized 
Reason:  Floodway 

Texas 

Tracts  104, 105-1, 105-2  &  118 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010397 
Status:  Underutilized 
Reason:  Floodway 
Part  of  Tract  201-3 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  NumhKer:  319010398 
Status:  Underutilized 
Reason:  Floodway 
Part  of  Tract  323 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number.  319010399 
Status:  Underutilized 
Reason:  Floodway 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  319010401 

Status:  Unutilized 

Reason:  Floodway 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010402 

Status:  Unutilized 

Reason:  Floodway 


Virginia 

Parcel  1  (Byrd  Field) 
Richmond  LAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150 
Landholding  Agency:  Air  Force 
Property  Number:  189010435 
Status:  Unutilized 
Reason:  Floodway 
Parcel  3  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150 
Landholding  Agency:  Air  Force 
Property  Number:  189010436 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Parcel  2,  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150 

Landholding  Agency:  Air  Force 

Property  Number:  189010437 

Status:  Unutilized 

Reason:  With  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
ANG  Site 
Camp  Pendleton 
Virginia  Air  National  Guard 
Virginia  Beach  Co;  (See  County)  VA  23451 
Landholdmg  Agency:  Air  Force 
Property  Number:  189010589 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011 

Landholding  Agency:  Air  Force 

Property  Number  189010137 

Status:  Unutilized 

Reason:  Secured  Area 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  189010138 

Status:  Unutilized 

Reason:  Secured  Area 

West  Virginia 

Ohio  River 

Pike  Island  Locks  and  Dam 

Buffalo  Creek 

Wellsburg  Co:  Brooke  WV 

Landholding  Agency:  COE 

Property  Number  319011529 

Status:  Unutilized 

Reason:  Floodway 

Morgantown  Lock  and  Dam 

Box  3  RD  «  2  • 

Morgantown  Co:  Monongahelia  WV  26505 

Landholding  Agency:  COE 

Property  Number  319011530 

Status:  Unutilized 

Reason:  Floodway 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126 

Location:  20  miles  east  of  Charleston,  WV 

Landholding  Agency:  COE 

Property  Number  31901169^ 

Status:  Unutilized 
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Reason:  Other 

Conunent:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 
fFR  Doc.  95-20289  Filed  8-17-95;  8:45  am] 
BUMQ  CODE  4210-29-M 


Friday 

August  18,  1995 


Part 


Protection  Agency 

40  CFR  Part  9,  et  al. 
National  Emission  Standards  for 
Hazardous  Air  Poiiutants:  Petroleum 
Refineries;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 60  and  63 

[AD-FRL-S272-1] 

RIN  2060-nAD«4 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Petroleum 
Refineries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Final  rule. 

SUMMARY:  This  final  rule  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
petroleum  refineries.  This  rule 
implements  section  112  of  the  Clean  Air 
Act  (Act)  and  are  based  on  the 
Administrator's  determination  that 
petroleum  refineries  emit  organic 
hazardous  air  pollutants  (HAPs) 
identified  on  the  EPA's  list  of  189  HAPs. 
The  health  e^iacts  of  exposiue  to  HAPs 
can  include  cancer,  respiratory  irritation 
and  damage  to  the  nervous  system.  The 
petroleum  refinery  NESHAP  requires 
petroleum  refineries  located  at  major 
sources  to  meet  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT),  consistent  with 
sections  112(d)  and  (h)  of  the  Act.  The 
petroleiun  refinery  affected  source  is 
defined  to  include  petroleum  refinery 
process  units,  marine  tank  vessel 
loading  operations,  and  gasoUne  loading 
rack  operations  classified  under 
Standard  Industrial  Classification  (SIC) 
code  2911  emission  points  located  at 
petroleum  refineries.  The  petroletun 
refinery  afiiacted  source  and  source 
category  description  are  revised  to 
reflect  the  inclusion  of  these  emission 
points.  This  action  also  cimends  two 
standards  of  performance  for  two 
stationary  sources:  Standards  of 
performance  for  equipment  leaks  of 
volatile  organic  compounds  (VOC)  in 
the  synthetic  organic  chemicals 
manufactiiring  industry  (SOCMI);  and 
standards  of  performance  for  VOC 
emissions  from  petroleum  refinery 
wastewater  systems.  The  amended 
standards  were  previously  promulgated 
under  section  111  of  the  Act. 
EFFECTIVE  DATE:  August  18, 1995.  See 
the  Supplementary  Information  section 
concemiug  judicial  review. 
ADDRESSES:  Docket.  Docket  No.  A-93- 
48,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday  axcept  for 
Federal  holidays,  at  the  following 


address:  U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102).  401  M 
Street  SW,  Washington,  DC  20460; 
telephone:  (202)  260-7548.  The  docket 
is  located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 
A  reasonable  fee  may  be  charged  for 
copying. 

Response  to  Comment  Document.  The 
response  to  comment  dociunent  for  the 
promulgated  standards  may  be  obtained 
fifom  the  U.S.  EPA  Library  (MD-35), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2777;  or 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22151,  telephone 
(703)  487-4650.  Please  refer  to 
"National  Emission  Standards  for 
Hazardoiis  Air  Pollutants,  Petroleum 
Refineries-Background  Information  for 
Final  Standards,  Sununary  of  Public 
Conunents  and  Responses"  (EPA  No.- 
453/R-95-015b).  The  document 
contains:  (1)  A  siunmary  of  all  the 
public  comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  comments;  and  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal.  This 
document  is  also  available  for 
downloading  from  the  Technology 
Transfer  Network  (see  below)  under  the 
Clean  Air  Act,  Recently  Signed  Rules. 

Technology  Transfer  Network.  The 
Technology  Transfer  Network  is  one  of 
the  EPA's  electronic  bulletin  boards. 
The  Technology  Transfer  Network 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5472  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the 
Technology  Transfer  Network  is  needed 
call  the  HELP  Une  at  (919)  541-5384. 
FOR  FURTHER  It^ORMATION  CONTACT:  For 
information  concerning  the  final 
standards,  contact  Mr.  James  Durham, 
Waste  and  Chemical  Processes  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina. 
27711,  telephone  number  (919)  541- 
5672. 

SUPPLEMENTARY  INFORMATION:  Judicial 
Review.  National  emission  standards  for 
HAP's  for  petroleum  refineries  were 
proposed  in  the  Federal  Register  (FR) 
on  July  15.  1994  (59  FR  36130).  This 
Federal  Register  action  announces  the 
EPA's  final  decisions  on  the  rule.  Under 
section  307(b)(1)  of  the  Act.  judicial 
review  of  the  NESHAP  is  available  only 
by  the  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  withiu  60  days  of 


today's  publication  of  this  final  rule. 
Under  section  307(b)(2)  of  the  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

"rhe  following  outUne  is  provided  to 
aid  in  reading  the  preamble  to  the  final 
regulation. 

1.  Background 

n.  Summary  of  Considerations  in  Developing 
the  Rule 

A.  Purpose  of  Regulation 

B.  Technical  Basis  of  Regulation 

C.  Stakeholder  and  Public  Participation 
ni.  Sununary  of  Promulgated  Standards 

A.  Miscellaneous  Process  Vent  Provisions 

B.  Stordge  Vessel  Provisions 
C  Wastewater  Provisions 

0.  Equipment  Leak  Provisions 

E.  Marine  Vessel  Loading  and  Unloading, 
Bulk  Gasoline  Terminal  or  Pipeline 
Breakout  Station  Storage  Vessels,  and 
Bulk  Gasoline  Terminal  Loading  Rack 
Provisions 

F.  Recordkeeping  and  Reporting  Provisions 

G.  Emissions  Averaging 

IV.  Summary  of  Impacts 

V.  Significant  Comments  and  Changes  to  the 

Pro{>osed  Standards 

A.  Process  Vents  Group  Determination 

B.  Process  Vent  Impacts 

C  Equipment  Leaks  Compliance 
Requirements 

D.  Storage  Vessels 

E.  Overlapping  Regulations 

F.  Source  Category  Defmition 

G.  Emissions  A vr;.  aging 

H.  Monitoring,  Recordkeeping,  and 
Reporting 

1.  Subcategorization 
).  Economic  Analysis 
K.  Benefits  Analysis 
L.  Emissions  Data 

VI.  Changes  to  NSPS 

VII.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

I.  Background 

Section  112(b)  of  the  Act  lists  189 
HAP's  and  directs  the  EPA  to  develop 
rules  to  control  all  major  and  some  area 
sources  emitting  HAP's.  On  July  16, 
1992  (57  FR  31576),  the  EPA  pubUshed 
a  list  of  major  and  area  sources  for 
which  NESHAP  are  to  be  promulgated. 
Petroleiun  refineries  were  listed  as  a 
category  of  major  sources.  Chi  December 
3, 1993  (58  FR  83941),  the  EPA 
published  a  schedule  for  promulgating 
standards  for  the  Usted  major  and  area 
sources.  Standards  for  the  petroleum 
refinery  source  category  for  sources  not 
distinctly  listed  were  scheduled  for 
promulgation  on  November  15, 1994. 
The  EPA  is  promulgating  these 
standards  imder  a  July  28. 1995  court- 
ordered  deadline. 
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n.  Summary  of  Considerations  in 
Developing  the  Rule 

A.  Purpose  of  Regulation 

The  Act  was  developed,  in  part, 

To  protect  and  enhance  the  quality  of  the 
Nations  air  resources  so  as  to  promote  the 
public  health  and  welbre  and  the  producUve 
c^Mcity  of  its  population  (the  Act,  section 
101(b)(1)). 

Petroleum  refineries  are  major  sources 
of  HAP  emissions.  Individual  refineries 
emit  over  23  megagrams  per  year  (Mg/ 
yr)  (25  tons  per  year  (tpy))  of  organic 
HAP's  including  benzene,  toluene,  ethyl 
benzene,  and  other  HAP's.  The  HAP's 
controlled  by  this  rule  are  associated 
with  a  variety  of  adverse  health  effects. 
The  range  of  adverse  health  effects 
include  cancer  and  a  number  of  other 
chronic  health  disorders  (e.g.,  aplastic 
anemia,  pancytopenia,  pernicious 
anemia,  pulmonary  (lung)  structural 
changes)  and  a  number  of  acute  health 
disorders  (e.g.,  dyspnea  (difficulty  in 
breathing),  upper  respiratory  tract 
irritation  with  cough,  conjimctivitis. 
neurotoxic  effects  (e.g.,  visual  blurring, 
tremors,  delirium,  luiconsciousness, 
coma,  convulsions).  Table  1  presents  the 
11  most  significant  organic  HAP's 
emitted  from  the  petroleum  refineries. 
Petroleum  refineries  also  emit  inorganic 
HAP's  (e.g.,  hydrogen -fluoride, 
hydrogen  chloride).  Inorganic  HAP 
emissions  from  the  emission  points 
covered  under  this  rule  are  low  relative 
to  organic  HAP  emissions.  Emission 
points  emitting  inorganic  HAP's  are 
included  in  a  separate  source  category 
under  a  separate  schedule. 

Table  i  .—Significant  Hazardous 
Air  Pollutants  From  Petroleum 
Refineries 

[Hazardous  Air  Pdlulanq 


2^.4-TrimettTylpentane 

Methyl 

ten 

butyl 

ether. 

Benzene 

Naph- 

tha- 

lene. 

Cresols/cresylic  acid 

Phenol. 

Ethylbenzene 

Tolu- 

ene. 

Hexane 

Xylene- 

Mettiyt  ettryl  ketone 

The  catalytic  cracking  unit  catalyst 
regeneration  vent  emits  primarily  metal 
HAP's,  which  would  be  controlled  using 
particulate  controls.  Catalytic  reformer 
catalyst  regeneration  vents  emit 
hydrogen  chloride,  and  sulfur  plant 
vents  emit  carbonyl  sulfide  and  carbon 
disulfide.  Because  of  these  compounds' 


tmique  characteristics,  the  EPA 
concluded  that  these  emission  points 
warranted  separate  consideration  for 
control  of  inorganic  HAP's.  Because 
limited  data  are  ciurently  available, 
these  emission  points  are  included  in  a 
separate  source  category  under  a 
separate  schedule. 

The  Regulatory  Impacts  Analysis . 
(RIA)  presents  the  results  of  an 
examination  of  the  potential  health  and 
welfare  benefits  associated  with  air 
emission  reductions  projected  as  a 
result  of  implementation  of  the 
petroleum  refinery  NESHAP.  Of  the 
pollutants  emitted  by  petroleum 
refineries,  some  are  classified  as  VOC, 
which  are  ozone  preciusors.  Benefits 
from  HAP  emission  reductions  are 
presented  separately  from  the  benefits 
associated  specifically  with  VOC 
emission  reductions. 

The  predicted  emissions  of  a  few 
HAP's  associated  with  this  regulation 
have  been  classified  as  possible, 
probable,  or  known  hiunan  carcinogens. 
Benzene  and  cresols  are  the  two  HAP's 
identified  as  carcinogens. 

Benzene  is  classified  as  a  class  A  or 
a  knowrn  human  carcinogen.  Benzene  is 
a  concern  to  the  EPA  because  long  term 
exposiue  to  this  chemical  causes  an 
increased  risk  of  cancer  in  humans,  and 
is  also  associated  with  aplastic  anemia, 
pancytopenia,  chromosomal  breakages, 
and  weakening  of  the  bone  marrow. 

Cresols  are  classified  as  class  C  or 
possible  human  carcinogens.  For  this 
HAP,  there  is  either  inadequate  data  or 
no  data  on  human  carcinogenicity. 
Therefore,  while  cancer  risk  is  a 
possibility,  there  is  not  sufficient 
evidence  to  quantify  the  increased 
cancer  risk  to  hiunans  caused  by  these 
chemicals. 

There  are  serious  health  effects 
reported  from  exposiue  to  some  of  the 
noncarcinogenic  HAP's.  These  serious 
health  effects  typically  occur  at  higher 
levels  of  exposiu«  than  estimated  for  the 
regulatory  baseline.  Exposiue  to  phenol 
is  very  toxic  to  animals  and  increases 
mortality,  but  there  is  little  human  data. 
Exposure  to  n-hexane  can  cause 
polyneuropathy  (muscle  weakness  and 
numbness)  in  humans,  and  exposure  to 
naphthalene  is  linked  to  cataracts  and 
anemia  in  human  infants.  It  is  also 
possible  that  there  are  less  serious 
health  effects  in  the  regulatory  baseline 
from  exposure  to  these  HAP's. 

Emissions  of  VOC  have  been 
associated  with  a  variety  of  health  and 
welfare  impacts.  Volatile  organic 
compound  emissions,  together  with 
nitrogen  oxides  (NOx),  are  preciusors  to 
the  formation  of  tropospheric  ozone. 
Exposure  to  ambient  ozone  is 
responsible  for  a  series  of  health 


impacts,  such  as  alterations  in  lung 
capacity;  eye,  nose,  and  throat  irritation; 
malaise  and  nausea;  and  aggravation  of 
existing  respiratory  disease.  Among  the 
welfare  impacts  from  exposure  to 
ambient  ozone  include  damage  to 
selected  commercial  timber  species  and 
economic  losses  for  commercially 
valuable  crops  such  as  soybeans  and 
cotton. 

Based  on  existing  data,  the  "oenefits 
associated  with  reduced  HAP  and  VOC 
emissions  were  quantified.  The 
quantification  of  dollar  benefits  for  all 
benefit  categories  is  not  possible  at  this 
time  because  of  limitations  in  both  data 
and  available  methodologies.  Although 
an  estimate  of  the  total  reduction  in 
HAP  emissions  for  various  regulatory 
alternatives  has  been  developed  for  the 
RIA,  it  has  not  been  possible  to  identify 
the  speciation  of  the  HAP  emission 
reductions  for  each  type  of  emission 
point.  However,  an  estimate  of  HAP 
speciation  for  equipment  leaks  has  been 
made.  Using  emissions  data  for 
equipment  leaks  and  the  Human 
Exposiue  Model  (version  1),  the  aimual 
cancer  risk  caused  by  HAP  emissions 
from  j)etroleum  refineries  was 
estimated.  Generally,  this  benefit 
category  is  calculated  as  the  difference 
in  estimated  annual  cancer  incidence 
before  and  after  implementation  of  each 
regulatory  alternative.  Since  the  annual 
cancer  incidence  associated  with 
baseline  conditions  was  less  than  one 
life  per  year,  the  cancer  benefits 
associated  with  HAP  reductions  for  the 
petroleum  refineiy  NESHAP  were 
determined  to  be  low.  Therefore,  these 
quantified  benefits  are  not  part  of  the 
overall  quantified  benefits  estimate  for 
the  analysis. 

The  benefits  of  reduced  emissions  of 
VOC  from  a  MACT  regulation  of 
petroleiun  refineries  were  quantified 
using  the  technique  of  "benefits 
transfer."  Because  analysis  by  the  Office 
of  Technology  Assessment  bom  which 
benefits  transfer  values  were  obtained 
only  estimated  acute  health  benefits  in 
ozone  nonattainment  areas,  the  transfer 
values  can  be  applied  to  VOC 
reductions  occurring  only  in  ozone 
nonattainment  areas.  The  range  of 
benefit  transfer  values  used  in  this 
analysis  is  from  $25  to  $1,574  per 
megagram  (Mg)  ($23  to  $1,431  per  ton) 
of  VOC  writh  an  average  of  $800/Mg 
($727/ton)ofVOC. 

In  order  to  quantify  benefits  from 
VOC  emission  reductions,  the  average 
value  is  multipfied  by  VOC  emission 
reductions  from  petroleum  refineries  in 
ozone  nonattaiiunent  areas.  Estimated 
annual  benefits  for  VOC  reductions  are 
$108.8  million  for  selected  regulatory 
alternatives.  The  quantified  annual 
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benefits  exceed  annual  compliance  costs 
by  $29.8  million  (1992  dollars). 

The  promulgated  NESHAP  will 
reduce  HAP  emissions  from  petroleum 
refineries  by  59  percent.  Table  2 


presents  the  national  baseline  emissions 
and  emission  reductions  for  petroleum 
refinery  process  vents,  storage  vessels, 
wastewater,  and  equipment  leaks.  The 
emissions  reductions  for  controlling 


gasoline  loading  racks  and  the  marine 
vessel  loading  emission  points  are 
discussed  in  supporting  material  for  the 
Gasoline  Distribution  (Stage  I)  and  the 
Marine  Vessel  Loading  Operations  rules. 


Table  2.— National  Primary  Air  Poai/tiON  Impact  in  the  Fifth  Year 


Baselne  emissions  (Mg^) 

Emission  reductions 

Source 

HAP 

VOC 

(Mg/yr) 

(Percent) 

HAP 

VOC 

HAP 

VOC 

Miscellaneous  process  vents  ....    

Equipment  leaks 

10,000 

52,000 

9,300 

10,000 

109,000 

189,000 

111,000 

10,000 

6,700 

40.000 

1.300 

(•) 

85,000 

146,000 

21.000 

(•) 

67 
77 

14 
W 

78 

Storage  vessels 

77 

Wastewater  coOection  and  treatment 

19 
(') 

Total 

81,300 

419,000 

48.000 

252.000 

59 

60 

•The  MACT  level  of  comrd  is  no  additional  control. 

B.  Technical  Basis  of  Regulation 

National  emission  standards  for  major 
sources  of  HAP's  established  under 
section  112  of  the  Act  reflect  MACT  or 

*  •  *  the  maximum  degree  of  reduction  in 
emissions  of  the  HAP  •  *  *  that  the 
Administrator,  taking  into  consideration  the 
cost  of  achieving  such  emission  reduction, 
and  any  nonair  quality  health  and 
environmental  impacts  and  energy 
requirements,  determine  is  achievable  for 
new  or  existing  sources  in  the  category  or 
subcategory  to  which  such  emission  standard 
applies*  •  '(the  Act  section  11 2(dM2)). 

Prior  to  proposal,  section  114 
questionnaires,  information  collection 
requests  (lOl's),  and  telephone  siuveys 
were  used  to  obtain  information  on 
emissions,  emissions  control,  and 
emissions  control  costs  for  petroleum 
refinery  emission  points.  Section  114 
questionnaires  were  sent  out  to  nine 
lai^  refineries,  of  approximately  130 
existing  petroleum  refineries  nationally, 
to  obtain  emissions  and  emissions 
control  information  for  equipment  leaks, 
wastewater,  process  vents,  and  storage 
vessel  emission  points  located  in  a 
petroletmi  refinery.  The  ICR's  were  sent 
out  to  the  refineries  that  were  not  sent 
section  114  questionnaires  to  obtain 
information  on  emissions  control 
equipment  and  emissions  for  process 
vents,  storage  vessels,  and  equipment 
leaks  emission  points.  A  telephone 
survey  of  equipment  vendors  was 
conducted  to  obtain  leak  detection  and 
repair  (LDAR)  cost  information. 

Data  and  information  were  received 
for  approximately  130  petroleum 
.  refineries.  This  information  was  used,  in 
part,  as  the  technical  basis  in 
determining  the  MACT  level  of  control 
for  the  process  units  covered  under  this 
nde.  In  addition  to  information 
collected  bom  industry,  the  EPA  used 
information  on  refinery  locations  and 


processes  available  in  the  general 
literature.  The  EPA  also  used  control 
technology  performance  and  cost 
information  developed  under  previous 
rulemakings  for  the  petroleum  and 
chemical  industries,  such  as  the 
petroleum  refinery  new  source 
performance  standard  (NSPS).  benzene 
NESHAP.  and  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  standards.  The  EPA  also 
considered  existing  State  regulations 
and  additional  information  received 
diuing  the  public  comment  period  for 
the  proposed  rule  in  developing  the 
final  rule. 

C.  Stakeholder  and  Public  Participation 

In  the  development  of  this  rule, 
numerous  representatives  of  the 
petroleum  refinery  industry  were 
consulted  prior  to  proposal.  Industry 
representatives  have  included  trade 
associations,  and  refiners  responding  to 
section  114  questionnaires,  ICR's,  and 
telephone  surveys.  Representatives  from 
State  agencies  and  the  EPA  regions  were 
also  consulted  and  participated  in  the 
development  of  the  rule. 

The  standards  were  proposed  and 
published  in  the  Federal  Register  on 
July  15, 1994  (59  FR  36130).  The 
preamble  to  the  proposed  standard 
describes  the  rationale  for  the  proposed 
rule.  Public  comments  were  solicited  at 
the  time  of  proposal. 

To  provide  interested  persons  the 
opfMJrtimity  for  oral  presentation  of 
data,  views,  or  argtunents  concerning 
the  proposed  standards,  a  public 
hearing  was  offered  at  proposal.  A 
public  hearing  was  held  in  Research 
Triangle  Park.  North  Carolina,  on 
August  5. 1994.  The  hearing  was  open 
to  the  public  and  foiu*  persons  presented 
oral  testimony.  The  public  comment 
period  was  from  July  15. 1994  to 


September  13. 1994.  Sixty-two  comment 
letters  were  received.  Commenters 
included  industry  representatives, 
States,  environmental  organizations, 
and  others.  The  comments  have  been 
carefully  considered,  and  changes  have 
been  made  in  the  proposed  standards 
when  determined  by  the  Administrator 
to  be  appropriate.  A  detailed  discussion 
of  these  comments  and  responses  can  be 
found  in  the  Response  of  Comment 
Doaunent.  which  is  referenced  in  the 
ADDRESSES  section  of  this  preamble.  The 
summary  of  comments  and  responses  in 
the  document  serve  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
standards  between  proposal  and 
promulgation.  Section  V  of  this 
preamble  discusses  the  major  comments 
that  resulted  in  changes  to  the 
standards. 

m.  Summary  of  Promulgated 
Standards 

The  promulgated  standard  applies  to 
petrolemn  refining  process  units  as  weU 
as  other  colocated  emission  points  that 
are  part  of  a  plant  site  that  is  a  major 
source  as  defined  in  section  112  of  the 
Act.  The  determination  of  potential  to 
emit,  and  therefore  major  soiure  status, 
is  based  on  the  total  of  all  HAP 
emissions  from  all  activities  at  the  plant 
site.  The  applicability  section  of  the 
regulation  specifies  what  is  included  in 
the  petroleum  refining  source  category 
and  defines  the  sources  regulated  by  tiie 
NESHAP. 

The  general  standards  consist  of 
compliance  dates  for  new  and  existing 
sources,  require  sources  to  be  properly 
operated  and  maintained  at  all  times, 
and  clarify  the  appficability  of  the 
NESHAP  General  Provisions  (40  Code  of 
Federal  Regulations  (CFR)  part  63. 
subpart  A)  to  sources  subject  to  subpart 
CC 
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The  affected  source  comprises  the 
miscellaneous  process  vents,  storage 
vessels,  wastewater  streams,  and 
equipment  leaks  associated  with 
petroleum  refining  process  imits,  and 
marine  tank  vessel  loading  operations 
and  gasoline  loading  racks  classified 
imder  SIC  code  2911  located  at  a 
refinery.  The  inclusion  of  marine  tank 
vessel  loading  operations  and  gasoline 
loading  racks  in  the  definition  of  the 
petroleum  refinery  affected  source  and 
soiut»  category  is  a  revision  from  the 
proposal.  These  emission  points  have 
been  included  as  part  of  the  petroleum 
refinery  affected  source  and  source 
category  to  permit  an  owner  or  operator 
of  a  petroleum  refinery  to  average 
emissions  among  emission  points 
collocated  at  the  refinery  to  comply 
with  the  standards.  These  standards  do 
not  apply  to  distillation  imits  located  at 
pipeline  pumping  stations  whose 
primary  purpose  is  to  produce  fuel  to 
operate  turbines  and  internal 
combustion  engines  at  the  pipeline 
piunping  stations.  A  summary  of  the 
specific  provisions  that  apply  to  each  of 
the  emission  points  contained  within  a 
petroleum  tefinery  affected  source 
follows.  All  of  the  specified  provisions 
for  each  of  the  covered  emission  points 
allow  for,  or  are  based  on  and 
encoiuage,  pollution  prevention. 

These  standards  do  not  address  three 
vents  that  will  be  subject  to  future 
NESHAP  standards.  These  are  the 
catalyst  regeneration  vents  on  catalytic 
cracking  units  and  catalytic  reforming 
imits  (CRU's)  and  vents  from  sulfur 
recovery  units  (SRU's).  Industry  is 
concerned  that  standards  for  these  three 
vents  will  require  the  use  of  control 
technologies  designed  to  reduce  non- 
HAP  emissions  and  will  preclude  the 
use  of  alternatives  that  can  achieve 
comparable  HAP  control  at  a  lower  cost. 
The  EPA  recognizes  that  standards 
should  be  structured  on  a  performance 
basis  wherever  possible  to  ensure  that 
industry  is  provided  the  flexibility  to 
seek  out  and  implement  cost-effective 
controls.  The  EPA's  existing  standards 
for  sulfur  dioxide  and  particular  matter 
emissions  fitim  new  FCCU  catalyst 
regenerator  vents  demonstrate  such 
recognition.  The  allowable  emissions 
were  expressed  in  terms  of  the  amoimt 
of  coke  burned  off  the  catalyst  in  order 
to  provide  industry  with  the  flexibility 
to  comply  through  operational  changes 
or  throng  traditional  end-of-pipe 
controls  or  a  combination  of  the  two. 
The  EPA  has  every  intention  to  ensiue 
that  futtue  rules  also  provide  similar 
flexibility. 


A.  Miscellaneous  Process  Vent 
Provisions 

Miscellaneous  process  vents  include 
vents  irom  petroleum  refining  process 
units  that  emit  organic  HAP's.  Vents 
that  are  routed  to  the  refinery  fuel  gas 
system  are  considered  to  be  part  of  the 
process  and  are  not  subject  to  the 
standard.  The  miscellaneous  process 
-vent  provisions  define  two  groups  of 
vents.  Group  1  process  vents  are  those 
with  VOC  emissions  greater  than  or 
equal  to  33  kilograms  per  day  (kg/day] 
(72  poimds  per  day  (lb/day))  for  existing 
sources  and  6.8  kg/day  (15  lb/day)  for 
new  sources.  Group  2  vents  are  vents 
with  emissions  below  these  levels. 

The  miscellaneous  process  vent 
provisions  for  new  and  existing  sources 
require  the  owner  or  operator  of  a  Group 
1  miscellaneous  process  vent  to  reduce 
organic  HAP  emissions  by  98  percent  or 
to  less  than  20  parts  per  million  by 
volume  (ppmv),  or  to  reduce  emissions 
using  a  flare  meeting  the  requirements 
of  §  63.11(b)  of  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A). 

Monitoring  requirements  for  Group  1 
vents  include  an  initial  performance 
demonstration  and  monitoring  of 
control  device  operating  parameters. 
The  owner  could  also  comply  by 
reducing  emissions  from  a  Group  1 
prtx»ss  vent  to  less  than  33  kg/day  (72 
lb/day)  for  existing  sources  and  6.8  kg/ 
day  (15  day)  for  new  sources,  thereby 
converting  it  to  a  Group  2  process  vent. 
No  controls  or  monitoring  are  required 
for  Group  2  process  vents. 

B.  Storage  Vessel  Provisions 

The  storage  vessel  provisions  define 
two  groups  of  vessels:  Group  1  vessels 
are  vessels  with  a  design  storage 
capacity  and  a  maximimi  true  vapor 
pressure  above  the  values  specified  in 
the  regulation.  Group  2  vessels  are  all 
storage  vessels  that  are  not  Group  1 
vessels.  The  storage  vessel  provisions 
require  that  one  of  the  following  control 
systems  be  applied  to  Group  1  storage 
vessels:  (1)  An  internal  floating  roof 
(IFR)  with  proper  seals;  (2)  an  external 
floating  roof  (EFR)  with  proper  seals;  (3) 
an  EFR  converted  to  an  IFR  with  proper 
seals;  or  (4)  a  closed  vent  system  to  a 
control  device  that  reduces  HAP 
emissions  by  95  percent  or  to  20  ppmv. 
The  storage  provisions  give  details  on 
the  t3rpe  of  seals  required.  Monitoring 
and  compliance  provisions  for  Group  1 
vessels  include  periodic  external  visual 
inspections  of  vessels  and  roof  seals,  as 
well  as  less  frequent  internal 
inspections.  If  a  closed  vent  system  and 
control  device  is  used  for  venting 
emissions  from  Group  1  storage  vessels, 
the  owner  or  operator  must  establish 


appropriate  monitoring  procedures.  No 
controls  or  inspections  are  required  for 
Group  2  storage  vessels. 

For  existing  sources,  the  final  rule 
requires  that  fixed  roof  tanks  with 
capacities  greater  than  or  equal  to  177 
cubic  meters  (m^)  (47,000  gallons  (gal)) 
that  store  liquids  containing  more  than 
4  percent  organic  HAP  with  vapor 
pressures  greater  than  10.4  kilopascals 
(kPa)  (1.5  poimds  per  square  inch 
absolute  (psia))  comply  fully  with  the 
rule  within  3  years.  If  an  owner  or 
operator  must  replace  an  existing  fixed 
roof  tank  in  order  to  comply  with  the 
rule,  it  would  be  reasonable  for  the  State 
to  grant  an  additional  year  to  comply  as 
authorized  under  section  112(i)(3)(B)  of 
the  Act  (a  total  of  four  years).  This 
additional  time  would  allow  Ume  to 
design  and  construct  tanks  without 
disrupting  refinery  operations  that 
could  create  additional  emissions. 
Owners  or  operators  of  IFR  or  EFR  tanks 
are  allowed  to  defer  upgrading  of  their 
seals  to  meet  the  NESHAP  requirements 
until  the  next  scheduled  inspection  and 
maintenance  activity  or  within  10  years, 
whichever  comes  first. 

For  new  sources,  the  final  rule 
requires  that  vessels  with  capacities 
greater  than  or  equal  to  151  m^  (40,000 
gal),  that  store  liquids  containing  more 
than  2  percent  organic  HAP  with  vapor 
pressures  equal  to  or  greater  than  3.4 
kPa  (0.5  psia),  and  vessels  with 
capacities  equal  to  or  greater  than  76  m^ 
(20,000  gal)  storing  liquids  containing 
more  than  2  percent  organic  HAP  widi 
vapor  pressures  equal  to  or  greater  than 
77  kPa  (11.1  psia)  comply  with  the  level 
of  control  required  by  40  CFR  part  63. 
subpart  G  (including  the  controlled 
fitting  requirements). 

C.  Wastewater  Provisions 

The  wastewater  provisions  define  two 
groups  of  wastewater  streams.  Group  1 
streams  are  those  that  are  located  at  a 
refinery  with  a  total  annual  benzene 
loading  of  at  least  10  megagrams  per 
year  (Mg/yr)  (11  tpy)  and  are  not  exempt 
from  control  requirements  under  40  CFR 
part  61,  subpart  FF  (the  benzene  waste 
operations  NESHAP  or  BWON).  In 
general,  streams  are  not  exempt  from  40 
CFR  part  61  subpart  FF  if  they  contain 
a  concentration  of  at  least  10  parts  per 
million  by  weight  (ppmw)  benzene,  and 
have  a  flow  rate  of  at  least  0.02  liters  per 
minute  (L/min)  (0.005  gallons  per 
minute  (gal/min)).  Group  2  streams  are 
wastewater  streams  that  are  not  Group 
1. 

The  wastewater  provisions  of  the  final 
rule  refer  to  the  BWON  for  both  new 
and  existing  sources,  which  requires 
owners  or  operators  of  a  Group  1 
wastewater  stream  to  reduce  benzene 


43248       Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Rules  and  Regulations 


mass  emissioDS  by  99  percent  using 
suppression  followed  by  steam 
stripping,  biotreatment,  or  otber 
treatment  processes.  Vents  from  steam 
strippers  and  other  waste  management 
or  treatment  units  are  required  to  be 
controlled  by  a  control  device  achieving 
95  percent  emissions  reduction  or  20 
ppmv  at  the  outlet  of  the  control  device. 
The  performance  tests,  monitoring, 
reporting,  and  recordkeeping  provisions 
required  to  demonstrate  compliance  are 
included  in  the  BWON.  No  controls  or 
monitoring  are  required  for  Group  2 
wastewater  streams. 

D.  Equipment  Leak  Provisions 

The  equipment  leak  standards  for  the 
petroleum  refinery  NESHAP  allow 
owners  or  operators  of  existing  sources 
to  choose  between  complying  with 
equipment  leaks  provisions  in  40  CFR 
part  60,  subpart  W  (NSPS  for 
Equipment  Leaks)  or  complying  with  a 
modified  negotiated  regulation  for 
equipment  leaks  presented  in  40  CFR 
part  63,  subpart  H  (Hazardous  Organic 
NESHAP  or  HON  equipment  leaks).  The 
diffisrences  in  the  NSPS  equipment  leak 
requirements  and  the  HON  equipment 
leak  requirements  are  in  the  leak 
definitions  and  coimector  monitoring 
provisions. 

Under  either  of  the  two  options, 
existing  refineries  subject  to  the  rule 
will  be  required  to  implement  a  LDAR 
program  with  the  same  leak  definitions 
(10,000  parts  per  million  (ppm))  and 
frequencies  as  specified  in  40  C7R  part 
60,  subpart  W  within  3  years  after 
promulgation  of  the  petroleum 
refineries  NESHAP.  Refineries  that 
choose  to  comply  with  the  modified 
negotiated  regulation  would  implement 
the  Phase  n  leak  definitions  and 
frequencies  at  the  end  of  the  fourth  year, 
and  comply  with  Phase  ID  requirements 
5'^/i  years  after  promulgation.  Phase  in 
defines  a  leak  at  a  lower  level,  but 
allows  less  frequent  monitoring  for  good 
performers.  Although  the  modified 
negotiated  regulation  is  not  required  in 
the  final  rule,  (he  EPA  believes  that  it 


would  provide  greater  emission 
reductions  and,  in  many  cases,  would 
be  more  cost  effective  than  40  CFR  part 
60,  subpart  W  and  could  even  provide 
cost  savings.  Cost  savings  would  occur 
because  it  would  reduce  equipment  leak 
product  loss,  and  facilities  with  a  low 
percentage  of  leaking  valves  would  be 
able  to  monitor  less  frequently,  thereby 
reducing  monitoring  costs. 

New  sources  must  comply  at  startup 
with  the  modified  negotiated  regulation; 
pumps  and  valves  at  new  sources  must 
be  in  compUance  with  the  Phase  II 
reqiiirements  at  startup  rather  than 
Phase  I.  This  is  consistent  with  the 
negotiated  rule  (40  CFR  part  63,  subpart 
H).  *^ 

E.  Marine  Tank  Vessel  Loading  and 
Gasoline  Loading  Rack  Provisions 

The  final  refineries  NESHAP  requires 
marine  tank  vessel  loading  operations  at 
refineries  to  comply  with  the  marine 
loading  NESHAP  (40  CFR  part  63, 
subpart  Y)  unless  they  are  included  in 
an  emissions  average.  Gasoline  loading 
racks  classified  under  SIC  code  2911  at 
refineries  are  required  to  comply  with 
the  40  CFR  part  63,  subpart  R  loading 
rack  provisions  unless  they  are  included 
in  an  emissions  average. 

F.  Recordkeeping  and  Reporting 
Provisions 

The  final  rule  requires  that  {letroleum 
refineries  subject  to  40  CFR  part  63, 
subpart  CC  maintain  required  records 
for  a  period  of  at  least  5  years.  The  final 
rule  requires  that  the  following  reports 
be  submitted:  (1)  A  Notification  of 
compliance  status  report,  (2)  periodic 
reports,  and  (3)  other  reports  (e.g., 
notifications  of  storage  vessel  internal 
inspections;  startup,  shutdown,  and 
malfunction  reports). 

G.  Emissions  Averaging 

The  EPA  is  allowing  emissions 
averaging  among  existing  miscellaneous 
process  vents,  storage  vessels, 
wastewater  streams,  marine  tank  vessel 
loading  operations,  and  gasoline  loading 
racks  classified  under  SIC  code  2911 


Ickated  at  a  refinery.  New  sources  are 
not  allowed  to  use  emissions  averaging. 
Under  emissions  averaging,  a  system  of 
emission  "credits"  and  "debits"  is 
allowed  to  determine  whether  a  source 
is  achieving  the  required  emission 
reductions. 

IV.  Summary  of  Impacts 

The  impacts  presented  in  this  section 
include  process  vents,  storage  vessels, 
equipment  leaks,  and  wastewater 
streams  from  petroleiun  refinery  process 
units.  Impacts  for  control  of  marine  tank 
vessel  loading  operations  and  gasoline 
loading  rack  operations  classified  under 
SIC  code  2911  located  at  refineries  are 
presented  in  the  background 
dociunentation  for  40  CFR  part  63, 
subparts  Y  and  R. 

lliese  standards  will  reduce 
nationwide  emissions  of  HAP  from 
petroleum  refineries  by  48,000  Mg/yr 
(53,000  tpy),  or  59  percent  by  1998 
compared  to  the  emissions  that  would 
result  in  the  absence  of  standards.  No 
adverse  secondary  air  impacts,  water  or 
solid  waste  impacts  are  anticipated  from 
the  promulgation  of  these  standards. 

The  national  electric  usage  required  to 
comply  with  the  rule  is  expected  to 
increase  by  48  million  kilowatt-hoius 
per  year,  which  is  equivalent  to 
approximately  77,500  barrels  of  oil. 

The  implementation  of  this  regulation 
is  expected  to  result  in  an  overall 
aimual  national  cost  of  $79  million. 
This  includes  a  cost  of  $59  million  from 
operation  of  control  devices,  and  a 
monitoring,  recordkeeping,  and 
reporting  cost  of  $20  million.  The 
monitoring,  reporting,  and 
recordkeeping  cost  has  been  reduced  by 
25  percent  from  proposal.  Table  3 
presents  the  national  control  cost 
impacts  for  petroleiun  refinery  process 
vents,  storage  vessels,  wastewater,  and 
equipment  leaks.  The  control  costs  for 
gasoline  loading  racks  and  marine  tank 
vessel  loading  operations  are  discussed 
in  supporting  material  for  the  Gasoline 
Distribution  (Stage  I)  and  the  Marine 
Vessel  Loading  Gyrations  rules. 


Table  3.— National  Control  Cost  Impacts  in  the  Fifth  Year 


Source 


Miscellaneous  process  vents 

Equipment  leaks 

Storage  vessete 

Wastewater  collection  and  treatment 
Other  recordkeeping  and  reporting  ... 


Total 'capital 
costs «>  ($106) 


21(2) 

142  (16) 

48(1) 

(') 
2 


Total'  annual 
costs  ($108/ 

yr) 


12(1) 

58(17) 

8(1) 

{') 

1 


Average  HAP 
cost  effective- 
ness (S/Mg 
HAP) 


1,800 

1,500 

6,100 

(') 

C) 


Average  VOC 
cost  effective- 
ness ($/Mg 
VOC) 


140 

400 

380 

(«) 

(«) 
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Table  3.— National  Control  Cost  Impacts  in  the  Fifth  Year— Continued 


Source 


Total  ■capital 

tb  ($10«) 


Total*  annual 

costs  ($10"»/ 

yr) 


Average  HAP 
cost  effective- 
ness ($/Mg 
HAP) 


Average  VOC 
cost  effective- 
ness (S/Mg 
VOC) 


Total 


213  (21) 


79(20) 


1,600 


310 


■Numt>ers  in  parenttieses  are  recordkeeping  and  reporting  costs  included  In  total  annual  cost  and  total  capital  cost  estimates.  For  equipment 
leaks,  activities  associated  witti  setting  up  arxf operating  a  LDAR  program  (e.g.,  tagging  and  identifying,  monitoring,  data  entry,  setting  up  a  data 
management  system,  etc.)  are  not  reflected  in  tfie  equipment  leak  recordkeeping  and  reporting  costs,  txjt  are  included  in  the  equipment  leak  total 
annual  cost  and  total  capital  cost  estimate. 

b  Total  capital  costs  ir>curred  in  the  5-year  period. 

cThe  MACT  level  of  control  is  no  additional  control. 

<*  Not  applicable. 


The  EPA  estimates  that  changes  in  the 
compliance  times  for  storage  vessels 
with  floating  roofs  and  changes  to  the 
process  vents  Group  1  applicability 
cutoff  will  provide  substantial  cost 
savings  and  emissions  reductions  for 
refineries.  Estimates  of  degassing  and 
cleaning  storage  tank  costs  provided  by 
the  refining  industry  indicate  that 
premature  (within  3  years  of 
promulgation)  degassing  and  cleaning 
activities  would  cost  between  $34,000 
and  $213,000  per  floating  roof  tank 
depending  on  the  type  of  material 
stored.  If  extrapolated  to  the  entire 
refining  industry  for  floating  roof  tanks, 
the  cost  savings  from  allowing  floating 
roofs  to  comply  at  the  next  scheduled 
maintenance  would  be  $6.6  million  per 
year. 

The  EPA  determined  that  substantial 
HAP  emissions  occur  when  storage 
vessels  are  degassed  and  cleaned. 
Typically,  storage  vessels  are  inspected 
and  maintained  on  a  10-year  schedule, 
at  which  time  tanks  are  degassed  and 
cleaned.  If  a  3-year  compliance  schedule 
were  required,  storage  vessels  would  be 
degassed  and  cleaned  prematurely, 
resulting  in  substantial  HAP  emissions 
caused  by  the  rule.  These  HAP 
emissions  could  not  be  balanced  in  less 
than  5  years  for  floating  roof  tanks  by 
the  emission  reduction  achieved  from 
complying  with  the  rule.  By  changing 
the  proposed  rule  to  allow  floating  roof 
tanks  to  comply  with  the  storage  vessel 
requirements  10  years  after 
promulgation  of  the  rule  or  at  the  next 
scheduled  inspection,  the  EPA  estimates 
that  3,000  Mg/yr  (2,700  tpy)  of  HAP,  or 
8,000  Mg  (7,200  tpy)  of  HAP  over  3 
years,  would  be  prevented  itom  being 
emitted. 

The  existing  source  process  vent 
applicability  cutoff  (33  kg  of  VOC/day 
(72  lb  of  VOC/day)  per  vent)  will 
exclude  3,000  vents  bom  requiring 
control  at  a  total  annual  cost  savings  of 
$4.5  million.  The  new  source  process 
vent  applicability  cutoff  (7  kg  of  VCX;/ 
day  (15  lb  of  VOC/day)  per  vent)  will 
exclude  35  vents  from  requiring  control 


at  a  total  annual  cost  savings  of  $25,000. 
The  total  annual  cost  reduction  of  these 
changes  in  the  rule  is  a  reduction  of 
approximately  $11  million. 

The  economic  impact  analysis  for  the 
selected  regulatory  alternatives  shows 
that  the  estimated  price  increases  for 
affected  products  range  from  0.24 
percent  for  residual  fuel  oil  to  0.53 
percent  for  jet  fuel.  Estimated  decreases 
in  product  output  range  from  0.13 
percent  for  jet  fuel  to  0.50  percent  for 
residual  fuel  oil.  Aimual  net  exports 
(exports  minus  imports)  are  predicted  to 
decrease  by  2.3  million  barrels,  with  the 
range  of  reductions  varying  from  0.21 
million  barrels  for  liquid  petroleum  gas 
to  0.91  million  barrels  for  residual  fuel 
oil 

Between  zero  and  seven  refineries,  all 
of  which  are  classified  as  small,  may 
close  due  to  the  regulation.  For  more 
information,  consult  the  "Economic 
Impact  Analysis  for  the  Petroleiun 
Refinery  NESHAP"  in  the  docket  (see 
ADDRESSES  section  of  this  preamble). 

V.  Significant  Comments  and  Changes 
to  the  Proposed  Standards 

In  response  to  comments  received  on 
the  proposed  standards,  several  changes 
have  been  made  to  the  final  rule.  While 
several  of  these  changes  are 
clarifications  designed  to  make  the 
Agency's  intent  clearer,  a  niunber  of 
them  are  significant  changes  to  the 
proposed  standard  requirements.  A 
summary  of  the  substantive  comments 
and/or  changes  made  since  the  proposal 
are  described  in  the  following  sections. 
Detailed  Agency  responses  to  pubUc 
comments  and  the  revised  analysis  for 
the  final  rule  are  contained  in  the  BID 
and  docket  (see  ADDRESSES  section  of 
this  preamble). 

A.  Process  Vents  Group  Determination 

The  proposed  NESHAP  would  have 
required  control  of  all  miscellaneous 
process  vents  with  HAP  concentrations 
over  20  ppmv.  This  level  was  based  on 
the  fact  that  combustion  control 
technologies  can  reduce  organic 
emissions  by  98  percent  or  to  20  ppmv. 


but  cannot  necessarily  achieve  lower 
concentrations.  Several  commenters 
suggested  that  other  applicability 
criteria  were  needed  to  determine  which 
process  vents  are  required  to  apply 
control.  They  pointed  out  that  the  HON 
and  State  regulations  use  a  total 
resource  effectiveness  (TRE)  or  emission 
rate  cutoff  to  exclude  small  vents  that 
have  low  emission  potential  and  high 
costs  from  control  requirements.  The 
commenters  contended  that  the  MACT 
floor  does  not  include  control  of  such 
vents. 

In  response  to  these  comments,  the 
EPA  examined  potential  control 
applicability  criteria.  The  EPA 
reevaluated  the  miscellaneous  process 
vents  data  base.  The  EPA's  information 
on  miscellaneous  process  vent  streams 
was  insufficient  to  establish  an  emission 
rate  cutoff.  This  was  because  industry 
did  not  have  sufficient  information  on 
the  HAP  and  VOC  content  of  vent 
streams  requested  by  the  section  114 
questionnaires  and  ICR's  and  it  would 
have  been  impractical  to  obtain  this 
information.  Therefore,  as  suggested  by 
a  number  of  commenters,  and  after 
consultations  with  industry  and  others, 
the  EPA  decided  to  use  State 
regulations. 

The  EPA  evaluated  the  ciurent  level 
of  control  for  miscellaneous  process 
vents  in  eight  States  and  two  air 
districts  that  contain  the  majority  of 
refineries  and  were  expected  to  have  the 
most  stringent  regulations.  Of  the 
refineries  in  the  United  States,  the  12 
percent  that  are  subject  to  the  most 
stringent  regulations  are  located  in  three 
States.  In  these  three  States, 
miscellaneous  process  vents  emitting 
greater  than  6.8  to  45  kg/day  (15  to  100 
lb/day)  of  VOC  are  required  to  be 
controll^.  The  median  applicability 
cutoff  level  for  the  12  percent  of  U.S. 
refineries  subject  to  the  most  stringent 
regulations  is  33  kg/day  (72  lb/day 
VOC).  Thus,  control  of  vents  with  VOC 
emissions  greater  than  33  kg/ day  (72  lb/ 
day)  is  the  MACT  floor  for  existing 
sources  and  6.8  kg/day  (15  lb/day)  is  the 
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MACT  floor  level  of  control  for  new 
sources.  The  primary  organic  HAP's  at 
refineries  are  also  VOC.  Additionally,  a 
VOC-based  applicability  criteria  is  most 
reflective  of  the  current  level  of  control 
required  for  miscellaneous  process 
vents  as  the  majority  of  State  regulations 
are  expressed  in  terms  of  VOC. 
Therefore,  the  EPA  has  adopted  these 
emission  levels  in  the  final  rule  to 
distinguish  Group  1  from  Group  2  vents. 
Group  1  vents  are  those  that  emit  over 
33  kg/day  (72  lb/day)  for  existing 
sources  and  over  6.8  kg/day  (15  lb/day) 
for  new  sources.  Group  1  vents  must  be 
controlled,  whereas  Group  2  vents 
(which  emit  less  than  33  kg/day  (72  lb/ 
day)  for  existing  sources  and  less  than 
6.8  kg/day  (15  lb/day)  for  new  sources) 
are  not  required  to  apply  controls  under 
the  final  rule.  The  33  kg/day  (72  lb/day) 
and  6.8  kg/day  (15  lb/day)  applicability 
limits  are  to  be  determined  as  the  gases 
exit  from  process  unit  equipment 
(including  any  recovery  devices)  and 
prior  to  any  non-recovery  emission 
control  device. 

B.  Process  Vent  Impacts 

At  proposal,  the  EPA  estimated  that 
the  baseline  HAP  and  VOC  emissions 
from  process  vents  were  9,800  Mg/yr 
(10,780  tpy)  and  190,000  Mg/yr  (209,000 
tpy),  respectively.  Several  commenters 
contended  that  the  impacts  analysis  for 
process  vents  should  be  redone  because: 
(1)  The  data  base  used  in  the  analysis 
contained  several  errors,  and  (2)  the 
emission  estimation  methodology  was 
incorrect.  The  commenters  asserted  that 
these  inaccuracies  resulted  in 
overestimates  of  emissions.  Some  of  the 
commenters  asserted  that  the  data  base 
flaws  included:  (1)  A  lack  of  data 
concerning  the  number,  flowrates,  and 
HAP  concentrations  of  miscellaneous 
process  vents,  and  (2)  an  erroneously 
high  percentage  of  controlled  vents 
because  many  uncontrolled  vents  were 
not  reported.  Some  of  the  commenters 
contended  that  the  emission  estimation 
methodology  was  flawed  because  (1)  It 
included  wastewater  and  maintenance 
emissions.  (2)  emission  factors  were 
calculated  from  a  HAP-to-VOC  ratio  that 
included  reformer  emissions,  and  (3) 
alkylation  emissions  and  crude  unit 
emissions  were  based  on  one  refinery 
where  vents  were  uncontrolled  at  the 
time  of  the  questionnaire  and  are  now 
controlled. 

The  EPA  agrees  with  the  commenters 
that  the  process  vents  emission  impacts 
estimate  has  several  assimiptions  that 
needed  to  be  reanalyzed.  The  EPA  also 
agrees  that  the  data  base  used  at 
proposal  should  be  reevaluated  to 
consider  the  conunenters'  concerns. 
Therefore,  the  EPA  has  reestimated  the 


emissions  and  cost  impacts  of  the 
process  vents  provisions  using  the 
commenters'  recommendations.     ^ 

The  emissions  at  proposal  were 
estimated  using  responses  from  only  the 
section  114  questionnaires  extrapolated 
to  the  entire  refining  industry.  Because 
the  section  114  questionnaires  were  sent 
to  the  largest  companies,  the  data 
obtained  from  them  skewed  the  results 
based  on  what  the  largest  refineries  did. 
The  revised  emissions  were  estimated 
using  data  from  both  the  section  114 
and  ICR  responses.  The  ICR 
questionnaires  were  sent  to  refineries 
not  receiving  the  section  114 
questionnaires.  This  additional  data 
increased  the  number  of  vents  in  the 
data  base  by  1.300.  The  increase  in 
vents  resulted  in  a  decrease  in 
controlled  vents  from  40  percent  to  24 
percent.  However,  information  on  the 
HAP  and  VOC  content  of  vent  streams 
remained  limited  as  no  new  data  was 
provided  by  the  ICR  respondents. 
Additionally,  no  new  HAP  information 
was  provided  by  industry  after  proposal 
of  the  rule. 

Additionally,  errors  in  the  data  base 
were  corrected  and  non-miscellaneous 
process  vents  were  removed  from  the 
data  base  (e.g.,  vents  from  wastewater, 
maintenance,  catalytic  reformer 
regeneration  vents,  etc).  In  the  revised 
emission  estimates,  emissions  frttm 
alkylation  and  crude  units  were 
estimated  from  a  number  of  different 
data  points  (not  just  one.  as  the 
commenters  have  stated).  Additionally, 
the  one  data  point  the  commenters  have 
referred  to  has  been  changed  to  reflect 
the  change  in  control  status.  The  revised 
baseline  miscellaneous  process  vents 
HAP  and  VOC  emissions  are  10,000  Mg/ 
yr  (11,000  tpy)  and  109,000  Mg/yr 
(119,900  tpy).  respectively. 

The  EPA  agrees  that  the  data  on  HAP 
concentrations  is  limited.  However,  no 
new  data  was  supplied  by  the 
commenters.  The  EPA's  revised 
emission  estimates  are  based  on 
technically  sound  methods  and  the  best 
available  information. 

C.  Equipment  Leaks  Compliance 
Requirements 

The  proposed  rule  for  equipment 
leaks  at  existing  sources  was  an  above- 
the-floor  option  modeled  after  the  HON 
negotiated  rule  for  equipment  leaks.  The 
floor  level  of  control  for  equipment 
leaks  from  existing  sources  was 
determined  to  be  control  equal  to  the 
petroleum  refinery  NSPS.  The  modified 
negotiated  rule  was  chosen  as  an  above- 
the-floor  option  because  it  was 
estimated  to  be  cost  effective.  The 
option  chosen  in  the  proposed  rule 
differed  bom  the  HON  in  that:  (1) 


Existing  sources  were  not  required  to 
monitor  connectors,  and  (2)  the  leak 
definitions  were  higher  to  reflect  the 
different  volatility  of  materials  foimd  in 
refinery  process  lines  as  opposed  to 
SOCMI  process  lines.  The  proposed  rule 
required  one-third  of  the  refinery  to  be 
in  compliance  6  months  after 
promulgation  of  the  rule,  two-thirds  of 
the  refinery  to  be  in  compliance  1  year 
after  promulgation  of  the  rule,  and  the 
entire  refinery  to  be  in  compliance  18 
months  after  promulgation  of  the  rule. 

Several  commenters  contended  that 
the  emissions  and  cost  information  used 
to  determine  the  cost  effectiveness  of 
going  from  the  floor  level  of  control  to 
the  modified  negotiated  rule  were 
inaccmate  and  did  not  consider  recent 
changes  to  the  equipment  leak 
correlation  equations  for  petroleum 
refineries.  The  commenters  concluded 
that  using  the  most  recent  information 
for  refineries  would  show  that  it  is  not 
cost  effective  to  go  beyond  the  floor 
level  of  control. 

The  cost  information  used  in  the 
analysis  was  the  best  data  available,  and 
is  based  on  surveys  of  vendors  and 
established  costs  presented  in  previous 
projects.  No  new  cost  information  was 
submitted  by  the  industry.  The 
equipment  leak  emission  factors  that  are 
being  used  to  estimate  the  emissions 
and  emission  reductions  of  the  rule 
were  developed  in  1980.  These  are  the 
only  complete  and  accurate  emission 
factors  available  for  this  purpose.  To 
accurately  estimate  emissions  fit>m 
equipment  leaks,  two  sets  of 
information  are  needed.  These  include 
the  amount  of  emissions  generated  per 
piece- of  equipment  leaking  at  a  given 
concentration  and  the  percent  of 
equipment  that  are  actually  leaking  at 
these  concentrations.  The  1980  study 
that  was  used  to  estimate  the  impacts  of 
the  refinery  MACT  rule  used  a 
consistent  sampling  methodology  to 
address  both  of  these  factors  based  on 
sampling  at  uncontrolled  refineries.  The 
1993  API  study  developed  new 
information  only  on  emissions  per  piece 
of  leaking  equipment  using  a  different 
methodology.  As  stated  in  API's  report, 
this  information  was  developed  from 
refineries  in  California  for  use  with 
other  information  to  estimate  facility- 
specific  equipment  leak  emissions. 
Thus,  this  study  was  not  designed  to 
provide  information  on  industry  average 
percent  leaking  equipment.  Therefore,  it 
was  not  possible  to  redefine  average 
emission  factors.  To  actually  use  this 
information,  however,  the  EPA  would 
need  corresponding  new  information  on 
the  percent  of  equipment  leaking.  The 
EPA  does  not  believe  that  it  would  be 
appropriate  to  combine  1993 
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information  with  the  1980  data  to 
develop  new  emission  factors  because 
sampling  methodologies  were  different 
and  because  the  1993  study  collected 
information  from  information  from  well- 
controlled  facilities  while  the  1980 
study  collected  information  from 
uncontrolled  facilities.  However,  the 
EPA  agrees  that  new  correlation 
equations  developed  for  the  refining 
industry  indicate  that  the  refinery 
factors  may  overestimate  emissions  by 
as  much  as  a  factor  of  two.  which  may 
make  the  modified  negotiated  rule 
option  less  cost  effective.  This  cannot  be 
accurately  determined  because  the 
appropriate  information  to  update 
average  emission  factors  is  not  available. 
The  EPA  recognizes  that  enough 
xmcertainty  exists  in  the  emission  and 
cost  estimates  to  question  the  results  of 
the  cost-effectiveness  analysis. 

In  recognition  of  this  uncertainty  and 
to  provide  compliance  flexibility,  the 
EPA  has  changed  the  final  rule  to 
provide  each  existing  refinery  with  a 
choice  of  complying  with  either:  (1)  The 
equipment  leaks  NSPS  requirements  (40 
CFR  part  60,  subpart  W)  or  (2)  a 
modified  version  of  the  negotiated  rule 
(40  CFR  part  63,  subpart  H).  The  NSPS 
represents  the  MACT  floor  for  existing 
sources.  The  modified  negotiated 
regulation  is  the  same  as  what  was 
contained  in  the  proposed  petroleum 
refinery  NESHAP  except  that  the 
compliance  dates  have  been  extended 
for  reasons  described  below.  Although 
not  required  in  the  final  rule,  the  EPA 
promotes  use  of  the  modified  negotiated 
rule  option  because  it  is  believed  to 
provide  considerable  product, 
emissions,  and  cost  savings  to  a 
refinery. 

Under  either  option,  existing 
refineries  will  be  required  to  implement 
an  LDAR  program  with  the  same  leak 
definitions  (10,000  ppm)  and  the  same 
leak  frequencies  as  contained  in  the 
NSPS  by  3  years  after  promulgation.  A 
refinery  may  opt  to  remain  at  this  level 
of  control  and  do  the  monitoring, 
recordkeeping,  and  reporting  specified 
in  the  NSPS.  This  option  allows 
refineries  that  are  familiar  with  the 
NSPS  to  continue  to  implement  that 
standard  without  needing  to  change 
their  procedures. 

Alternatively,  a  refinery  may  choose 
to  comply  with  Phase  I  of  the  negotiated 
rule  (10.000  ppm  leak  definition)  3 
years  after  promulgation,  comply  with 
Phase  n  4  years  after  promulgation,  and 
comply  with  Phase  III  S^/z  years  after 
promulgation.  Each  phase  has  lower 
leak  definitions  for  piunps  and  valves. 
In  Phase  IE,  monitoring  frequencies  for 
valves  are  dependent  on  performance 
(percent  leakers),  providing  an  incentive 


(less  frequent  monitoring  and  reduced 
monitoring  costs)  for  good  performance. 
Refineries  choosing  to  comply  with  the 
modified  negotiated  rule  are  subject  to 
monitoring,  recordkeeping,  and 
reporting  requirements  of  subpart  H. 
The  EPA  has  included  this  compliance 
alternative  to  add  flexibility  and 
opportimities  for  adjustment  for 
differences  among  facilities. 

The  compliance  dates  for  equipment 
leaks  were  revised  to  address 
commenter  concerns  that  contended 
that  small  refineries  and  refineries  in 
ozone  attainment  areas  would  be  at  a 
disadvantage  if  they  were  required  to 
comply  vsrith  the  proposed  equipment 
leak  regulations  because  they  would  not 
have  the  experience  to  implement  an 
equipment  leaks  control  program  within 
6  to  18  months. 

The  EPA  agrees  that  small  refineries 
may  not  have  the  experience  to 
implement  an  LDAR  program  for 
equipment  leaks  in  a  short  timeframe 
without  significant  expense  The  EPA 
also  contends  that  other  refineries  that 
do  not  currently  have  LDAR  programs 
may  also  have  trouble  implementing  the 
rule  in  6  to  18  months.  In  response  to 
these  conmients,  the  EPA  has  changed 
the  final  rule  to  require  that  existing 
refineries,  regardless  of  size,  comply 
with  an  LDAR  program  with  the  same 
leak  definitions  (10,000  ppm)  and 
monitoring  frequencies  as  the  petroleum 
refinery  NSPS  within  3  years  of 
promulgation  of  the  rule.  At  the  end  of 
the  third  year,  the  entire  refinery  must 
be  in  compliance  with  the  petroleum 
refinery  NSPS  level  of  control;  there 
will  not  be  interim  deadlines  during  the 
3-year  period  by  which  portions  of  the 
refinery  are  required  to  comply  during 
this  time.  A  refinery  owner  or  operator 
who  chooses  to  comply  with  the 
modified  negotiated  rule  must  then 
implement  Phase  II  within  4  years  and 
Phase  ni  within  5*/i  years  of 
promulgation.  The  total  aimual  cost 
estimates  for  the  rule  have  been  revised 
in  accordance  with  the  changes  made  to 
the  equipment  leak  requirements. 

D.  Storage  Vessels 

The  proposed  rule  required  existing 
storage  vessels  containing  Uquids  with 
vapor  pressures  greater  than  or  equal  to 
8  kPa  (1.2  psia)  to  comply  with  storage 
vessel  requirements  within  3  years.  For 
tanks  that  were  already  controlled  with 
internal  or  external  floating  roofs,  the 
proposed  rule  allowed  operators  to  defer 
upgrading  of  seals  until  the  next 
scheduled  maintenance  vnth  the 
following  exceptions:  (1)  Fixed  roof 
tanks;  (2)  EFR  tanks  with  only  a  vapor- 
mounted  primary  seal,  and  (3)  all  tanks 


storing  a  liquid  with  a  true  vapor 
pressure  greater  than  34  kPa  (5.0  psia). 

Commenters  to  the  proposed  rule 
maintained  that  before  additional 
emission  controls  (e.g.,  secondary  seals) 
can  be  installed,  tanks  must  be  removed 
fitjm  service,  degassed,  and  cleaned. 
Storage  tanks  are  currently  emptied  and 
cleaned  roughly  every  10  years  for 
inspection  and  maintenance.  The 
commenters  contended  that  removing 
storage  tanks  that  already  have  floating 
roofs  from  service  before  scheduled 
maintenance  would  have  adverse 
environmental  impacts  that  could  not  l>e 
overcome  by  the  emissions  reductions 
&x)m  upgrading  the  seals  on  the  tank. 
The  commenters  further  stated  that  tank 
owners  or  operators  would  incur 
substantial  costs  as  a  result  of  degassing 
and  cleaning  a  tank  before  scheduled 
maintenance.  The  commenters 
contended  that  a  3-year  compliance 
schedule  could  not  be  met  because  there 
would  not  be  enough  trained  and 
capable  fabricators  and  contractors  to 
support  the  tank  modification  work. 
Commenters  stated  that  the  reason  was 
tJiat  the  refinery  rule  compliance  period 
overlaps  with  the  implementation  of 
other  EPA  rules  and  that  a  10-year 
compliance  schedule  would  be 
consistent  with  other  EPA  rulemakings 
such  as  the  HON  and  the  benzene 
storage  NESHAP. 

The  EPA  agrees  with  the  commenters 
that  the  HON  and  the  benzene  storage 
NESHAP  allow  floating  roof  tanks  to 
achieve  compliance  in  10  years  or  at  the 
time  of  the  next  scheduled  degassing. 
Most  existing  floating  roof  storage 
vessels  at  refineries  also  fall  under  the 
10-year  compliance  schedule.  Therefore, 
these  storage  vessels  will  be  inspected 
within  5  to  10  years  after  promulgation 
of  the  rule.  This  is  consistent  with 
industry  practice. 

In  response  to  these  comments,  the 
EPA  analyzed  the  emissions  resulting 
from  degassing  and  cleaning  storage 
vessels  using  empirical  mass-transfer 
models.  The  analysis  indicated  that 
degassing  and  cleaning  of  floating  roof 
vessels  generally  results  in  substantial 
volatilization  of  HAP's  to  the  air.  These 
emissions  could  not  be  balanced  in  less 
than  5  years  by  the  emission  reductions 
achieved  by  controlling  the  tank  to  the 
requirements  in  the  rule.  Additionally, 
the  degassing  and  cleaning  information 
submitted  by  the  refining  industry 
indicated  substantial  costs  for  each 
degassing  and  cleaning  activity  if 
required  within  3  years  after 
promulgation  of  the  rule.  Based  on 
information  provided  by  industry  and 
the  EPA  s  empirical  analysis,  the  EPA 
determined  that  the  proposed  storage 
vessel  provisions  would,  in  many  cases, 
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result  in  increased  overall  emissions 
because  of  the  extra  degassing 
emissions. 

The  final  rule  allows  owners  or 
operators  of  storage  vessels  subject  to 
the  rule  to  defer  installation  of  better 
seals  on  floating  roof  tanks  storing  any 
liquid  until  the  next  scheduled 
maintenance  or  within  10  years, 
whichever  comes  first.  This  change 
addresses  the  conunenters'  concerns 
about  emissions  and  costs  as  well  as 
their  concern  about  the  availability  of 
trained  febricators  and  contractors  to 
modify  the  tanks  within  a  3-year  period. 
The  final  rule  maintains  the 
requirement  to  retrofit  IFR  tanks  at 
existing  soiuces  with  secondary  seals 
that  meet  40  CFR  part  60  subpart  Kb 
requirements  because  it  is  the  MACT 
floor  for  IFR  vessels. 

Based  on  the  EPA's  analysis,  the 
emissions  from  degassing  and  cleaning 
fixed  roof  tanks  can  be  balanced  within 
1  year  (justifying  a  3-year  compliance 
date)  by  the  emission  reductions 
achieved  by  controlUng  the  tank  to  the 
requirements  in  the  rule.  Ilierefore,  the 
final  rule  maintains  the  proposed 
compliance  times  (within  3  years)  for 
fixed  roof  tanks.  The  EPA  believes  that 
in  certain  situations,  such  as  when 
replacement  of  a  tank  is  required,  it 
would  be  reasonable  for  States  to  grant 
an  additional  year  to  comply  as 
authorized  under  section  112(i)(3)(B)  of 
the  Act.  The  additional  year  would 
provide  time  to  design  and  construct  the 
tanks  without  disrupting  refinery 
operations  which  could  cause 
additional  emissions.  The  EPA  will 
work  with  the  industry  and  States  to 
find  ways  to  use  the  emissions 
averaging  program  to  deal  with  cases 
where  tanks  have  to  replaced  or  where 
it  is  extremely  difficuh  or  costly  to 
install  the  required  controls. 

Several  commenters  contended  that 
the  Group  1  definition  of  8  kPa  (1.2 
psia)  in  the  proposed  NESHAP  was 
based  on  data  requests  in  section  114 
and  ICR  questionnaires  that  were 
misinterpreted  by  respondents.  The 
commenters  stated  that  the 
questionnaires  did  not  specify  whether 
respondents  were  to  provide  maximum 
true  vapor  pressures  or  average  annual 
true  vapor  pressures.  The  conunenters 
elaborated  that  because  other  data  were 
provided  to  estimate  emissions  on  an 
annual  basis,  it  was  reasonable  to 
assume  that  respondents  provided 
average  armual  true  vapor  pressures 
instead  of  maximum  tnie  vapor 
pressures.  The  commenters  concluded 
that  vapor  pressures  based  on  the 
maximum  monthly  temperatiues  may  be 
0.3  psia  higher  th^  the  average  annual 
true  vapor  pressure.  The  commenters 


recommended  that  the  EPA  either 
change  the  appUcability  cutoff  to  10  kPa 
(1.5  psia)  maximum  true  vapor  pressure 
to  account  for  this  difference  or  specify 
that  the  8  kPa  (1.2  psia]  cutoff  is  the 
average  annual  true  vapor  pressure 
instead  of  the  maximum  true  vapor 
pressure. 

The  EPA  agrees  with  the  commenters 
that  because  the  questionnaires  did  not 
specify  the  type  of  vapor  pressure,  the 
respondents  may  have  provided  annual 
average  true  vapor  pressures  instead  of 
maximum  true  vapor  presstues.  In  order 
to  reflect  the  uncertainty  of  the  type  of 
vapor  pressure  provided  in  the 
questionnaires,  the  EPA  has  decided  to 
change  the  storage  vessel  applicability 
cutoff  in  the  final  rule  from  a  maximiun 
true  vapor  pressure  of  8  kPa  (1.2  psia) 
to  10  kPa  (1.5  psia).  An  analysis  of  the 
storage  vessel  data  base  indicated  that  a 
change  from  8.3  kPa  (1.2  psia)  to  10  kPa 
(1.5  psia)  wiU  not  affect  the  impacts 
analysis. 

Several  commenters  requested  that  a 
minimum  HAP  content  be  considered  as 
well  as  a  vapor  pressure  cut-off  for 
storage  vessels  because  some  liquids 
may  have  very  low  HAP  concentrations 
and  high  vapor  pressures  due  to  the 
volatility  of  non-HAP  compoimds  in  the 
material.  The  EPA  agrees  that  several 
products,  such  as  asphalt,  have  minimal 
HAP's  that  may  have  vapor  pressures 
greater  than  10  kPa  (1.5  psia)  if  stored 
at  elevated  temperatures.  To  determine 
HAP  weight  percent  applicability 
criteria,  the  EPA  reviewed  the  MACT 
floor  analysis  for  storage  vessels  to 
determine  the  HAP  weight  percents  in 
controlled  storage  vessels  at  the  best- 
controlled  sources.  The  MACT  floor  for 
new  sources  is  based  on  the  best- 
controlled  source,  while  the  floor  for 
existing  sources  is  the  average  of  the 
best-controlled  12  percent  of  sources  (or 
16  refineries).  The  HAP  weight  percent 
applicability  criterion  was  determined 
using  the  same  population  of  storage 
tanks  used  to  determine  the  vapor 
pressure  applicability  cut-off  (i.e.,  the 
best-controlled  16  refineries).  The 
minimum  HAP  concentrations  for 
materials  stored  in  the  tanks  meeting 
subpart  Kb  at  the  16  best-controlled 
sources  ranged  from  2  weight  percent  to 
22  weight  percent.  The  average  HAP 
weight  percent  in  the  liquids  stored  in 
these  tanks  is  4  percent.  The  best- 
controlled  tanks  contain  liquids  with  a 
HAP  weight  percent  in  the  liquid  of  2 
percent.  Therefore,  the  HAP  weight 
percent  criterion  for  existing  sources  is 
4  percent  HAP  in  the  liquid;  the  HAP 
weight  percent  for  new  sources  is  2 
percent  HAP  in  the  liquid. 


E.  Overlapping  Regulations 

Several  commenters  contended  that 
the  petroleum  refinery  ^4ESHAP  will 
lead  to  overlap  with  other  existing  and 
future  regulations  such  as  the  40  CFR 
part  60  NSPS,  40  CFR  parts  61  and  63 
NESHAP,  and  State  and  local 
regulations.  Commenters  stated  that  the 
overlap  between  regulations  will  lead  to 
confusion,  uncertainty,  and  frustration 
for  sources  and  regulators. 

The  EPA  has  clarified  the 
applicability  of  subpart  CC  as  it  relates 
to  other  NSPS  and  parts  61  and  63 
NESHAP  that  apply  to  the  same  source 
in  §  63.640  of  the  final  rule. 

The  final  rule  clarifies  the 
applicability  of  40  CFR  part  63,  subpart 
OC  storage  vessel  provisions  to  storage 
vessels  at  existing  and  new  petroleiun 
refinery  sources  subject  to  40  CFR  part 
60,  subparts  K,  Ka,  or  Kb.  The  specific 
provisions  are  structured  such  that  each 
vessel  is  subject  to  only  the  more 
stringent  rule.  For  example,  a  Group  1 
storage  vessel  at  an  existing  refinery  that 
is  also  subject  to  subpart  K  or  Ka  is 
required  only  to  comply  with  the 
petroleum  refinery  NESHAP  storage 
vessel  provisions. 

The  final  rule  clarifies  the 
appUcabiUty  of  40  CFR  part  63,  subpart 
OC  wastewater  provisions  by  stating  that 
a  Group  1  wastewater  stream  managed 
in  a  piece  of  equipment  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  QQQ  is  required  only  to 
comply  with  40  CFR  part  63,  subpart 
CC.  The  final  rule  also  clarifies  that  a 
Group  2  wastewater  stream  managed  in 
equipment  that  is  also  subject  to  Uie 
provisions  of  40  CFR  part  60,  subpart 
QQQ  is  required  only  to  comply  with 
subpart  QQQ.  Clarification  of  the 
appUcable  provisions  for  a  wastewater 
stream  that  is  conveyed,  stored,  or 
treated  in  a  wastewater  stream 
management  unit  that  also  receives 
streams  subject  to  the  provisions  of  40 
CFR  part  63,  subpart  F  has  been 
included  in  the  final  rule. 

There  should  not  be  any  process  vent 
appUcability  overlap  between  subpart 
CC  and  any  other  Federal  rule.  Process 
vents  regulated  under  the  HON  are  not 
subject  to  the  petroleum  refinery 
NESHAP. 

The  EPA  clarifies  the  applicability  of 
subpart  CC  equipment  leak  provisions 
in  the  final  rule  by  stating  that 
petroleiun  refinery  sources  subject  to 
subpart  CC  and  40  CFR  parts  60  or  61 
equipment  leaks  regulations  are 
required  to  comply  only  with  the 
petroleiun  refinery  NESHAP  (40  CFR 
part  63,  subpart  CC)  equipment  leak 
provisions. 
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The  EPA  has  also  included  a  Standard 
Industrial  Classification  (SIC)  code 
definition  for  petroleum  refining  (2911) 
to  the  petroleum  refinery  process  units 
definition  in  the  final  rule  in  order  to 
clarify  which  provisions  of  the  rule 
apply  to  storage  vessels  and  equipment 
leaks.  The  EPA  believes  that  the 
inclusion  of  the  SIC  code  reference  in 
the  definition  of  refinery  process  unit 
will  alleviate  confusion  about 
applicability  of  this  rule  (reducing 
potential  confusion  regarding  process 
unit  regulatory  overlap)  and  other 
source  categories  scheduled  for  the 
development  of  NESHAP  under  the  Act. 
The  EPA  has  also  added  a  list  of 
pollutants  covered  under  the  rule  to 
assist  fecilities  in  the  determination  of 
whether  emission  points  are  covered 
under  the  rule. 

Another  issue  raised  by  several 
conunenters  was  the  potential  for 
overlap  between  the  petroleum  refinery 
MACT  and  other  MACT  standards  such 
as  the  HON.  These  commenters 
requested  that  the  EPA  clarify  the 
distinction  between  process  units 
subiect  to  the  HON  or  other  MACT 
standards  and  process  imits  subject  to 
the  petroleum  refinery  MACT  standard. 
These  commenters  thought  that  the 
description  of  refinery  process  imits  was 
too  general  and  could  include  chemical 
processes  subject  to  the  HON  or  other 
MACT  standards.  

The  final  rule  provides  that  40  CFR 
part  63,  subpart  CC  does  not  apply  to 
units  that  are  also  subject  to  the 
provisions  of  the  HON.  The 
appUcabiUty  of  subpart  CC  versus  the 
HON  or  other  MACT  standard  to  an 
emission  point  is  determined  by  the 
primary  product  produced  in  the  unit. 
The  primary  product  is  the  product  that 
is  produced  in  the  greatest  mass  or 
volume  that  the  unit  produces.  For 
example,  if  a  refinery  operates  a  unit 
that  produces  upgraded  feedstock  for 
the  aikylation  unit  and  this  unit  also 
produces  a  small  quantity  (less  than  20 
percent)  of  the  chemical  methyl  tert 
butyl  ether  (MTBE),  that  unit  is 
considered  to  be  subject  to  the 
petroleum  refinery  MACT  standard  and 
not  to  the  HON.  In  contrast,  if  a  facility 
opwated  a  process  unit  that  produced 
MTBE  as  the  primary  product  and  also 

Eroduced  small  quantities  of  a  mixed 
ydrocarbon  stream,  the  unit  would  be 
subject  to  the  HON  because  the  unit 
produces  MTBE  as  the  primary  product 
and  the  HON  applies  to  chemical 
manufiactiuing  units  that  produce 
MTBE.  The  distinction  between  the 
units  is  the  difference  in  the  primary 
product  produced  in  the  different  units. 
In  the  firet  case,  the  unit  is  integral  to 
the  petroleum  refinery's  operations  and 


the  MTBE  is  a  by-product  of  the  unit.  In 
the  second  case,  the  unit's  operation 
could  be  replaced  by  purchased  MTBE 
and  the  operation  is  not  integral  to  the 
petroleum  refinery's  operatioiis. 

The  EPA  believes  that  including  the 
concept  of  primary  use  in  the  petroleum 
refining  process  unit  definition  clarifies 
the  applicability  of  the  petroleum 
refinery  MACT  standard,  and  that 
including  the  primary  product  concept 
in  HON  and  other  MACT  standards  will 
avoid  the  same  emission  point  from  the 
same  process  unit  being  subject  to 
multiple  MACT  standards.  The  EPA 
also  believes  that  by  directly  stating  in 
the  rule  that  process  units  subject  to  the 
HON  are  not  subject  to  this  rule,  the 
commenter's  concerns  over  applicability 
issues  have  been  addressed. 

F.  Source  Category  Definition 

In  the  July  1994  notice  of  proposed 
rulemaking,  the  proposed  rule  preamble 
provided  notice  of  and  sought  comment 
on  the  issues  of  a  broad  affected  source 
definition  and  source  category;  source- 
wide  averaging;  and  the  relationship 
between  the  gasoline  distribution 
affected  source  definition  and  source 
category  and  refineries.  In  the  preamble 
of  the  proposed  refinery  rule,  the  EPA 
noted  that  it  did  not  intend  to  include 
emission  points  that  are  subject  to  the 
gasoline  distribution  standard  in  the 
refinery  soiux:e  category,  that  all 
emission  points  within  the  refinery 
source  category  would  be  treated  as  one 
stationary  source  for  purposes  of  the 
refinery  standard,  and  that  the  EPA 
intended  to  permit  averaging  among  all 
emission  points  within  the  source 
category  except  for  equipment  leaks. 

Comments  on  both  the  gasoline 
distribution  rule  and  the  refinery 
proposal  indicated  that  the  Agency 
needed  to  clarify  which  rule  applied  to 
which  emissions  points  and  whether 
averaging  would  apply  to  collocated 
emission  points.  Both  proposed  rules 
addressed  similar  emission  points;  for 
example,  both  proposed  rules  addressed 
storage  tanks  and  equipment  leaks 
where  refineries  were  collocated  with 
gasoline  distribution  operations.  In  the 
preamble  accompanying  the  final 
gasoline  distribution  rule,  the  EPA 
indicated  the  intent  to  rely  on  SIC  codes 
to  distinguish  between  emission  points 
at  refineries  covered  by  the  gasoline 
distribution  standard  and  those  covered 
by  the  refinery  standard.  The  Agency 
noted  that  the  SIC  code  for  particular 
equipment  would  indicate  the 
department  with  managerial  oversight 
responsibility  for  each  emission  point. 
However,  the  EPA  specifically  provided 
that  this  rule,  if  appropriate,  would 


modify  the  gasoline  distribution 
standard  to  incorporate  SIC  code  limits. 

Today's  rule  identifies  petroleum 
refinery  process  units  and  the  gasoline 
loading  rack  emission  points  by  SIC 
code  for  purposes  of  identifying  the 
appropriate  control  requirements.  A 
broad  soim:e  category  and  affected 
source  definition  increases  the 
opportunity  to  use  flexible  compliance 
options  such  as  emissions  averaging. 
Because  the  control  technology  under 
today's  rule  for  gasoline  loading  racks  is 
the  same  as  the  requirements  under  the 
gasoline  distribution  NESHAP,  the 
required  emissions  reductions  from 
gasoline  loading  racks  would  be  at  least 
as  great  as  would  have  been  required 
had  gasoline  loading  racks  been 
excluded  from  the  petroleum  refinery 
source  category  and  affected  source;  due 
to  the  credit  discount  factors,  overall 
emissions  may  be  less  than  otherwise 
would  be  required  if  gasoline  loading 
racks  are  included  in  an  emissions 
averaging  plan. 

G.  Emissions  Averaging 

The  preamble  to  the  proposed 
petroleum  refinery  rule  requested 
comments  on  whether  marine  loading 
operations  at  refineries  should  be 
included  in  emissions  averaging.  The 
EPA  also  reopened  the  comment  period 
for  the  proposed  NESHAP  for  marine 
tank  vessel  loading  operations  (59  FR 
44955)  to  request  comment  on  whether 
marine  terminals  collocated  at  refineries 
should  be  moved  to  the  petroleum 
refinery  source  category.  In  addition,  as 
noted  above,  issues  related  to  including 
gasoline  distribution  emissions  in 
averaging  at  refineries  were  also  raised 
in  the  proposed  rule  preamble. 

During  the  comment  period  for  the 
gasoline  distribution  NESHAP, 
commenters  requested  that  gasoline 
bulk  terminals  contiguous  to  a  refinery 
be  regulated  by  the  petroleum  refinery 
NESHAP.  Several  commenters  on  the 
proposed  petroleum  refinery  NESHAP 
and  proposed  marine  tank  vessel 
loading  operations  NESHAP  supported 
averaging  of  refinery  process  unit 
emissions  with  emissions  from  marine 
terminals  and  gasoline  distribution 
operations  that  are  located  at  refineries. 
The  commenters  cited  more  cost- 
effective  emission  reduction  as  the 
advantage  of  including  these  emission 
points  in  emissions  averaging,  and 
specifically  commented  that  the  costs 
per  megagram  emission  reduction  of  the 
marine  loading  controls  are  high.  These 
commenters  also  claimed  that  emission 
calculation  procedures  for  loading  are 
well  established  and  that  adding  marine 
loading  to  the  averaging  provisions  will 
not  appreciably  increase  the  complexity 
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of  enforcement.  Other  conunenters 
opposed  including  marine  loading  and 
gasoline  distribution  emission  points  in 
emissions  averaging.  Some  commenters 
claimed  that  these  are  separate  source 
categories  and  that  the  Act  does  not 
permit  averaging  across  source 
categories.  Other  conunenters  were  of 
the  opinion  that  the  EPA  has  the 
flexibility  to  allow  trading  within  a 
facility  that  includes  imits  in  different 
source  categories.  These  commenters 
argued  that  it  is  imnecessary  to  redefine 
the  source  category  to  include  marine 
loading  operations  and  gasoline 
distribution  operations  collocated  at 
refineries. 

hi  the  final  rule,  the  definitions  of  the 
petroleum  refinery  source  category  and 
affected  source  have  been  changed  to 
include  gasoline  loading  racks  classified 
under  SIC  code  2911  (Petroleum 
Refineries)  and  marine  tank  vessel 
loading  operations  that  are  located  at 
refinery  plant  sites.  Because  marine 
loading  operations  and  bulk  gasoline 
transfer  operations  located  at  refineries 
are  supplying  raw  materials  to.  or 
transferring  products  from,  petroleiun 
refinery  process  units,  they  are  logically 
considered  to  be  part  of  the  same  source 
as  the  petroleiun  refinery  process  units. 
The  EPA  considers  this  definition  to  be 
the  most  appropriate  definition  and,  as 
noted  by  several  commenters,  to  present 
fewer  implementation  problems. 

A  gasoline  loading  rack  classified 
under  SIC  code  2911  or  a  marine  tank 
vessel  loading  operation  that  is  located 
at  a  petroleum  refinery  may  be  included 
in  an  emissions  average  with  other 
refinery  process  unit  emission  points. 
Because  these  operations  are  included 
as  part  of  a  single  source  within  one 
source  category  intersource  averaging  is 
not  an  issue. 

In  keeping  with  the  EPA's  stated  goal 
of  increasing  flexibility  in  rulemakings, 
this  decision  has  been  made  to  provide 
more  opportunities  to  average.  This 
increases  the  opportunities  for  refiners 
to  find  cost-effective  emission 
reductions  from  overall  facility 
operations  onsite.  Costs  and  cost 
effectiveness  of  controlling  a  particular 
kind  of  emission  point,  such  as  marine 
loading,  will  vary  depending  on  many 
site-specific  factors.  Emissions 
averaging  allows  the  owner  and  operator 
to  find  the  optimal  control  strategy  for 
their  particular  situation. 

The  EPA  is  presently  reviewing  the 
emission  averaging  policy  and 
considering  whether  any  more 
flexibility  can  be  provided  while 
maintaining  environmental  protection. 
The  issue  of  intersource  averaging  will 
be  considered  along  with  other  aspects 
of  the  emissions  averaging  poUcy  such 


as  Umitations  on  the  number  of  points 
allowed  in  an  average.  The  EPA  believes 
that  any  decision  to  provide  additional 
flexibility  must  be  based  on  careful 
consideration  of  enforcement  issues  as 
well  as  equity  in  environmental 
protection.  Given  the  complexity  of 
these  issues,  the  EPA  does  not  believe 
that  the  Refinery  MACT  standard  is  the 
appropriate  place  to  address  these 
issues.  The  EPA  plans  to  examine  the 
issue  independently  of  any  specific 
rulemaking.  In  this,  the  EPA  plans  to 
work  closely  with  both  the  refining  and 
chemical  industries  and  other  interested 
parties  to  determine  if  there  are 
opportunities  for  increasing  flexibility 
and  reducing  the  burden  associated 
with  demonstrating  compliance  with 
the  MACT  rules  while  remaining  within 
the  law. 

The  EPA  would  like  to  clarify  that  the 
emissions  averaging  program  was 
designed  to  result  in  equal  or  greater 
environmental  protection  while 
providing  sources  flexibility  to  reduce 
emissions  in  the  most  cost-effective 
manner.  Specifically,  allowing  marine 
loading  operations,  and  gasoline  loading 
racks  classified  under  SIC  code  2911, 
located  at  a  refinery  to  be  included  in 
emissions  averages  will  result  in 
equivalent  or  greater  overall  HAP 
emission  reduction  at  each  refinery.  The 
averaging  provisions  are  structured  such 
that  "debits"  generated  by  not 
controUing  an  emission  point  that 
otherwise  would  require  control  must 
be  balanced  by  achieving  extra  control 
at  other  refinery  emission  points 
covered  by  the  NESHAP.  The  averaging 
provisions  also  require  that  a  source 
demonstrate  that  compliance  through 
averaging  will  not  result  in  greater  risk 
or  hazard  than  compUance  without 
averaging. 

Some  commenters  were  concerned 
that  including  marine  loading  in 
averages  could  result  in  uncontrolled 
peak  emissions.  With  regard  to  the 
commenters'  concerns  about  peak 
emissions,  the  quarterly  cap  on  the  ratio 
of  debits  to  credits  is  intended  to  limit 
the  possibility  of  exposure  peaks. 
Furthermore,  because  loading  occiu^ 
fairly  frequently,  and  emissions  from  an 
individual  vessel  filling  or  loading  event 
are  relatively  small,  such  emissions  are 
not  expected  to  cause  significant 
exposiu«  peaks.  Moreover,  no  evidence 
has  been  presented  that  emissions 
averaging  would  permit  a  very  different 
mix  of  emissions  to  occiu-  than  would 
point-by-point  compliance.  That  is, 
peaks  of  exposures  from  batch  streams, 
storage,  and  loading  operations  should 
be  equally  likely  under  point-by-point 
compliance  as  under  emissions 
averaging,  so  emissions  averaging  does 


not  represent  a  less  effective  control 
strategy.  Furthermore,  in  order  to 
receive  approval  for  an  emissions 
average,  the  owner  or  operator  is 
required  to  demonstrate  that  the 
emissions  average  does  not  increase  the 
risk  or  hazard  relative  to  compliance 
vtrithout  averaging. 

H.  Monitoring,  Recordkeeping,  and 
Reporting 

Several  commenters  alleged  that  the 
recordkeeping  and  reporting 
requirements  of  the  proposed  rule  were 
extremely  burdensome.  The 
commenters  requested  that  the  EPA 
reduce  the  monitoring,  recordkeeping, 
and  reporting  burden  associated  with 
the  proposed  rule.  Commenters  also 
requested  that  provisions  be  added  to 
the  final  rule  to  avoid  duplicative 
reporting  for  equipment  subject  to 
multiple  NESHAP  and  NSPS.  Other 
commenters  requested  that  flexibiUty  to 
allow  alternative  monitoring, 
recordkeeping,  and  reporting  be 
incorporated  into  the  final  rule. 

The  EPA  recognizes  that  unnecessary 
monitoring,  recordkeeping,  and 
reporting  requirements  would  burden 
both  the  source  and  enforcement 
agencies.  Prior  to  proposal,  the  EPA 
attempted  to  reduce  the  amount  of 
monitoring,  recordkeeping,  and 
reporting  to  only  that  which  is 
necessary  to  demonstrate  compliance. 
For  example,  at  proposal  almost  all 
reports  were  consolidated  into  the 
Notification  of  Compliance  Status  and 
the  Periodic  Reports.  This  was  done  to 
simplify  and  reduce  the  frequency  of 
reporting.  Sources  also  have  the  option 
of  retaining  records  either  in  paper  copy 
or  in  computer-readable  formats, 
whichever  is  less  burdensome.  If 
multiple  performance  tests  are 
conducted  for  the  same  kind  of  emission 
point  using  the  same  test  method,  only 
one  complete  test  report  is  submitted 
along  with  sinnmaries  of  the  results  of 
other  tests.  This  reduces  the  number  of 
lengthy  test  reports  to  be  copied, 
reviewed,  and  submitted. 

Site-specific  test  plans  describing 
quahty  assurance  in  §  63.7(c)  of  40  CFR 
part  63,  subpart  A  are  not  required 
because  the  test  methods  cited  in 
subpart  CC  already  contain  applicable 
quality  assurance  protocols.  The  quality 
assurance  provisions  in  the  individual 
test  methods  remain  applicable  and  are 
not  superseded  by  the  nonapplicability 
of  §  63.7(c)  of  subpart  A.  For 
continuously  monitored  parameters, 
periodic  reporting  is  limited  to 
excursions  outside  the  established 
ranges  and  the  in-range  values  are  not 
required  to  be  reported. 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Rules  and  Regulations        43255 


In  response  to  the  commenters,  the 
EPA  reevaluated  whether  monitoring, 
recordkeeping,  and  reporting 
requirements  could  be  further  reduced 
while  maintaining  the  enforceability  of 
the  rule.  The  EPA  has  made  the 
following  changes  in  the  promulgated 
rule  to  further  reduce  the  monitoring, 
recordkeeping,  and  reporting  burden: 

(1)  The  requirement  to  submit  an 
Initial  Notification  has  been  eliminated; 

(2)  Periodic  reports  are  required  to  be 
submitted  semiannually  for  all  facilities 
that  do  not  use  emissions  averaging  (the 
proposal  required  quarterly  reports  if 
monitored  parameters  were  out  of  range 
more  than  a  specified  percentage  of  the 
time); 

(3)  A  reduction  in  the  frequency  for 
parameter  monitoring  and  recording. 
The  proposal  required  values  of 
monitored  parameters  to  be  recorded 
every  15  minutes  and  all  15-minute 
records  had  to  be  retained  for  those  days 
when  excess  emissions  occurred.  The 
final  rule  allows  hourly  monitoring  and 
recording; 

(4)  Recordkeeping  and  reporting 
provisions  that  eliminate  duplicate 
reporting  for  equipment  subject  to 
multiple  NESHAP  and  NSPS  were 
added  to  the  applicability  section 
(§  63.640)  of  the  final  rule.  The 
additions  specify  which  rule  applies 
and  overrides  the  less  stringent  NSPS  or 
NESHAP.  For  State  and  local  regulation 
applicability  determination,  the  final 
rule  has  been  amended  to  state  that  the 
local  regulatory  authority  (e.g..  State  or 
permitting  authority)  can  decide  how 
monitoring,  recordkeeping,  and 
reporting  requirements  can  be 
consolidated,  and  can  approve 
alternative  monitoring,  recordkeeping, 
and  reporting  requirements. 

These  reductions  reduce  the  proposal 
monitoring,  recordkeeping,  and 
reporting  burden  by  25  percent.  The 
EPA  plans  to  continue  to  work  with  the 
industry  as  well  as  vtrith  other  interested 
parties  to  identify  further  opportunities 
for  reduction  of  the  monitoring, 
recordkeeping,  and  reporting  biutlen  of 
the  rule.  The  EPA  will  consider  ways  to 
eliminate  overlapping  requirements  and 
to  address  any  inconsistencies  among 
the  rules.  The  EPA  will  investigate  the 
possibility  of  consolidating  and 
simplifying  the  various  rules  while 
maintaining  the  same  level  of 
environmental  protection.  Assuming 
that  the  pilot  project  with  the  chemical 
industry  is  successful,  the  EPA  expects 
to  be  able  to  complete  the  review  of  the 
Refinery  rule  monitoring, 
recordkeeping,  and  reporting 
requirements  before  the  compliance 
date. 


/.  Subcategorization 

Several  commenters  to  the  proposed 
petroleum  refinery  NESHAP  requested 
that  the  EPA  subcategorize  refineries  by 
size  and/or  location  in  an  ozone 
attainment  area.  Other  commenters 
stated  that  subcategorizing  small 
refineries  because  of  an  aihitrary  size 
exemption  can  result  in  an  unfair 
competitive  advantage.  These 
commenters  further  elaborated  that  large 
refineries  should  not  be  penalized  for  an 
economy  of  scale  achieved  through  its 
own  effective  competitiveness. 

In  response  to  these  comments,  the 
refinery  data  bases  were  subcategorized 
based  on  crude  charge  capacity.  The 
refineries  were  also  subcategorized  by 
ozone  attainment  status  and  by 
refineries  containing  processes  that  are 
used  to  produce  gasoline  (such  as 
catalytic  cracking,  coking,  and  catalytic 
reforming).  Within  each  subcategory, 
the  process  vents,  storage  vessels,  and 
equipment  leaks  data  bases  were  sorted 
from  most  stringent  control  to  least 
stringent.  The  MACT  floor  (average  of 
the  top  12  percent  of  sources)  for  each 
subcategorywas  identified. 

The  MACT  floors  for  small  refineries 
are  not  significantly  different  from  the 
industry  as  a  whole.  The  floor  for 
process  vents  is  the  same  for  small 
refiners  as  for  the  entire  industry.  The 
floor  for  storage  tanks  would  increase 
the  materials  vapor  pressure  cutoff  from 
10  kPa  (1.5  psia)  to  11  kPa  (1.7  psia). 
which  would  result  in  a  minimal  cost 
savings  since  there  are  few  petroleum 
liquids  in  this  volatility  range.  The  floor 
for  equipment  leaks  would  reduce  the 
monitoring  frequency;  however,  small 
refiners  would  still  incur  the  cost  of 
setting  up  and  implementing  an  LDAR 
program. 

Based  on  the  EPA's  analysis  and  the 
comments  received  during  the  public 
comment  period,  a  separate  subcategory 
for  small  refineries  has  not  been 
included  in  the  final  rule.  This  decision 
was  based  on  there  being  no  clear 
relationship  between  refinery  size  or 
design  and  emission  potential. 

/.  Economic  Analysis 

Comments  were  received  on  both  the 
methodology  of  the  economic  analysis 
and  the  potential  impacts  of  the  analysis 
results.  The  EPA's  economic  model         ' 
focused  on  estimating  changes  in 
product  price  and  quantity  of 
production  for  several  petroleum 
products.  Once  the  effects  on  price  and 
quantity  were  evaluated,  other  impacts 
were  estimated.  The  model  the  EPA 
used  is  predicated  on  neoclassical 
microeconomic  theory. 

The  model  assimied  that  those 
refineries  with  the  highest  per-unit 


control  are  marginal  (i.e.,  near  the 
margin  between  shutdown  and 
continuing  operation)  in  the  post- 
control  markets,  and  that  they  also  have 
the  highest  underlying  per-unit  cost  of 
production.  This  assumption  may  resuh 
in  an  overstatement  of  the  adverse 
impacts,  such  as  closure,  since  the 
assumed  relationship  between  per-unit 
control  cost  and  per-unit  production 
cost  may  not  hold  for  all  refineries.  For 
more  information,  consult  the 
"Economic  Impact  Analysis  for  the 
Petroleum  Refinery  NESHAP"  in  the 
docket. 

Most  of  the  comments  about  the 
economic  analyses  methodology  were 
focused  on  possible  impacts  on  other 
parts  of  the  petroleum  industry-  other 
than  refineries.  The  economic  analysis 
for  this  rule,  like  most  of  the  EPA's 
economic  analyses,  focuses  on  the 
impacts  on  the  industry  being  regulated 
and  does  not  calculate  impacts  to  other 
industries  indirectly  affected  unless 
those  impacts  are  significant.  In  this 
case,  the  impacts  to  indirectly  affected 
industries  were  not  calculated  since  the 
impacts  estimated  for  the  petroleum 
refinery  industry  were  not  significant, 
impacts  to  indirectly  affected  industries 
would  likely  be  insignificant  also. 

K.  Benefits  Analysis 

Comments  noted  that  naphthalene  is 
classified  as  a  possible  carcinogen,  not 
a  known  carcinogen,  and  therefore 
should  not  be  included  in  the  risk 
analysis.  Commenters  also  argued  that 
the  estimates  for  monetized  VOC 
benefits  were  too  high,  since  the  VOC 
reductions  claimed  in  the  regulation 
would  occur  as  a  result  of  State 
Implementation  Plans  (SIP's)  required 
by  the  Act.  Other  commenters  wrote 
that  the  level  of  benefits' from  HAP 
emissions  reduction  was  not  of 
sufficient  justification  for  pursuing  the 

Tlation. 
hen  the  rule  was  proposed, 
naphthalene  was  classified  as  a  possible 
human  carcinogen.  Naphthalene  is  no 
longer  classified  as  a  possible  human 
carcinogen  and  is  not  included  in  the 
risk  analysis  for  the  final  rule. 

To  estimate  the  benefits  of  reducing 
VOC,  the  EPA  used  a  1989  study 
conducted  by  the  Office  of  Technology 
Assessment  (OTA).  The  study  examined 
a  variety  of  acute  health  impacts  related 
to  ozone  exposure  as  well  as  the  benefits 
of  I'educed  ozone  concentrations  for 
selected  agricultural  crops.  A  number  of 
factors  were  not  considered  in  the 
analysis,  including  chronic  health 
effects  and  health  impacts  for 
attainment  areas. 

As  to  the  comment  about  some  of  the 
benefits  being  attributable  to  VOC 
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emission  reductions  brought  about  by 
implementing  SIP's,  the  EPA  attempted 
to  include  in  the  baseline  all  possible 
impacts  from  SIP  implementation. 
Control  of  VCX]  in  this  rule  will  be 
incorporated  into  future  SIP's  by 
affecting  their  baseUnes,  thus  making 
the  emission  reductions  needed  to  meet 
them  less,  and  leading  to  lower  costs  for 
petroleum  refineries  to  meet  those  SIP's. 
Therefore,  control  of  VOC  emissions  in 
this  rule  will  lead  to  lower  costs  to 
future  SIP  implementation.  Also,  the 
emission  streams  from  petroleiun 
refineries  are  primarily  VOC,  with  a 
small  fraction  of  VCX  being  HAP. 
Control  of  any  petroleum  refinery 
emission  stream  involves  control  of 
vex:  as  well  as  HAP.  Thus,  any  benefits 
estimated  to  occur  from  a  rule  that 
controls  VOC,  though  their  control  is  of 
secondary  importance,  should  be 
included  as  benefits  of  the  rule. 

L  Emissions  Data 

Commenters  raised  concerns  about 
the  amount  and  quality  of  the  data  on 
HAP  emissions,  and  the  uncertainties  in 
the  emission  estimates.  Throughout  the 
rulemaking,  the  EPA  has  been  aware  of 
these  concerns.  During  the  course  of  this 
rulemaking,  the  EPA  requested 
information  from  the  petroleum  refining 
industry  on  emissions  and  emission 
control  technologies.  The  industry 
provided  sufficient  information  on  the 
emission  control  technologies  to 
determine  the  best  controlled  facilities, 
as  required  by  section  112  of  the  Act. 
However,  the  information  received  on 
existing  emission  control  levels  was 
limited  because  it  was  not  available. 
Thus,  there  is  uncertainty  in  the  refinery 
baseline  emission  estimates,  and 
emission  reductions  and  other  benefits 
achieved  from  the  emission  contiols 
required  to  comply  with  the  rule.  The 
EPA  and  the  petroleimi  refinery 
industry  are  unable  to  reduce  this 
uncertainty  at  this  time.  The  Agency  has 
characterized  the  costs  and  emission 
reductions  of  the  requirements  of  this 
rule  as  accurately  as  possible.  While 
there  is  a  great  deal  of  qualitative 
information  on  the  benefits  of  this  rule, 
the  uncertainty  in  the  emission 
estimates  and  the  monetary  value  that 
can  be  placed  on  the  emission 
reductions  limits  the  Agency's  ability  to 
directly  quantify  all  the  benefits  of  the 
refinery  MACT  rule.  The  EPA  does 
know,  however,  that  the  controls 
required  in  this  rulemaking  are  in 
widespread  use  in  the  refining  industry 
and  that  they  provide  substantial 
emission  reductions. 

Under  section  112(f)  of  the  Act,  the 
EPA  must  determine  whether  further 
control  of  refinery  emissions  is 


necessary  to  protect  the  health  of  the 
general  public.  This  determination  will 
require  more  accurate  emission 
estimates  than  currenUy  exist.  The  EPA 
has  made  a  commitment  to  work 
cooperatively  with  industry  to  identify 
the  data  needed  to  improve  the  emission 
estimates  and  any  other  information  that 
is  required  to  determine  the  health  risks 
that  may  remain  after  implementation  of 
the  refinery  MACT  rule. 

VI.  Changes  to  NSPS 

The  changes  to  40  CFR  part  60, 
subparts  W  and  QQQ  are  promulgated 
with  minor  edits  for  clarity  and 
consistency. 

Vn.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
proposed  and  promulgated  standards 
and  their  preambles,  and  the  BID 
containing  the  EPA's  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  (section 
307(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq 
and  have  been  assigned  control  number 
2060-0340.  This  collection  of 
information  has  an  estimated  annual 
reporting  burden  averaging  320  hours 
per  respondent  and  an  estimated  annual 
recordkeeping  burden  averaging  2,880 
hours  per  respondent.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
,  the  collection  of  information. 

This  reflects  a  reduction  of  the 
proposal  monitoring,  recordkeeping, 
and  reporting  burden  of  25  percent.  The 
EPA  plans  to  continue  to  work  with  the 
industry  as  well  as  with  other  interested 
parties  to  identify  further  opportunities 
for  reduction  of  tiie  monitoring, 
recordkeeping,  and  reporting  burden  of 
the  rule.  The  EPA  will  consider  ways  to 
eliminate  overlapping  requirements  and 


to  address  any  inconsistencies  among 
the  rules.  The  EPA  will  investigate  the 
possibility  of  consolidating  and 
simplifying  the  various  rules  while 
maintaining  the  same  level  of 
environmental  protection.  Assiuning 
that  the  pilot  project  with  the  chemical' 
industry  is  successful,  the  EPA  expects 
to  be  able  to  complete  the  review  of  the 
Refinery  rule  monitoring, 
recordkeeping,  and  reporting 
requirements  before  the  compUance 
date. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.  SW.,  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

C.  Executive  Order  1 2866 

Under  Executive  Order  12866  (58  FR 
5173  (October  4, 1993)),  die  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely     - 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impart  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  a  "significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866.  The  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

D.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.,  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
nujnber  of  small  entities,  the  agency 
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must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  (RFA)  that  considers  the  effect 
of  the  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  In 
assessing  the  regulatory  approach  for 
dealing  with  small  entities  in  today's 
final  rule,  the  EPA  guidelines  indicate 
that  an  economic  impact  should  be 
considered  significant  if  it  meets  one  of 
the  following  criteria: 

(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
pntient,  assuming  costs  are  passed  on  to 
consumers; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compnance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities,  or 

(4)  Regulatory  requirements  are  likely 
to  result  in  closure  of  small  entities. 

Data  were  not  readily  available  to 
determine  if  criteria  (1)  and  (3)  were  met 
or  not,  so  the  analysis  focused  on  the 
other  two.  Results  from  the  economic 
impact  analysis  indicate  that  between 
zero  and  seven  refiners,  all  of  which  are 
classified  as  small,  are  at  risk  of  closure 
(refer  to  the  "Economic  Impact  Analysis 
of  the  Regulatory  Alternatives  for  the 
Petroleum  Refineries  NESHAP"  in  the 
Backgmund  Information  Documents 
section).  While  this  percentage  of  net 
closures  is  less  than  20  percent  of  the 
total  number  of  small  refineries  (88),  it 
was  deemed  high  enough  for  carrying 
out  an  RFA  on  that  basis  alone. 
Criterion  (2),  however,  was  satisfied. 
The  compliance  costs-to-sales  ratio  for 
the  small  refiners  was  more  than  10 
percent  greater  than  the  same  ratio 
calculated  for  all  other  refiners. 

There  are  four  reasons  why  small 
entities  are  disproportionately  affected 
by  the  regulation.  The  first  is  the  fact 
that  they  tend  to  own  smaller  facilities, 
and  therefore  have  smaller  economics  of 
scale.  Because  of  the  smaller  economies 
of  scale,  per-imit  costs  of  production 
and  compliance  are  higher  for  the  small 
refiners  compared  to  others.  Related  to 
this  is  the  fact  that  small  refiners  have 
less  ability  to  produce  differentiated 
products.  This  ability,  called 
complexity,  increases  with  increasing 
refinery  capacity.  A  large  refinery  can 
respond  to  a  relative  increase  in 
production  costs  for  one  product  by 
increasing  production  of  a  product  now 
relatively  cheaper  to  produce,  an  ability 
most  small  refiners  rarely  enjoy. 

A  second  reason  is  they  have  fewer 
capital  resources.  Small  refineries  have 


less  ability  to  finance  the  capital 
expenditures  needed  to  purchase  the 
equipment  required  to  comply  with  the 
regulation.  A  third  reason  is  the 
difference  in  internal  structure.  None  of 
the  small  refiners  are  vertically  or 
horizontally  integrated,  and  in  all  but  a 
few  cases  are  not  the  subsidiary  of  a 
large  parent  company.  The  small 
refiners  are  typically  independent 
owners  and  operators  of  their  facilities, 
and  most  are  owners  of  a  single  refinery. 
They  do  not  possess  the  ability  to  shift 
production  between  different  refineries 
and  have  less  market  power  than  their 
large  competitors. 

A  fourth  reason  why  smaller  refiners 
experience  greater  economic  impacts 
than  other  refiners  is  due  to  the  small 
industry-level  price  increases  (less  than 
1  percent  in  all  cases).  It  is  unlikely  that 
small  refiners  will  be  able  to  recover 
annualized  control  costs  by  increasing 
product  prices,  since  the  large  refiners 
will  not  be  significantly  impacted.  As 
seen  in  the  examination  of  criterion  (2), 
the  large  refiners  will  not  be 
significantly  affected  from  compliance ' 
with  the  regulation. 

In  calculating  the  nimiber  of  closures, 
the  assiunption  was  made  that  those 
refineries  with  the  highest  per-unit 
control  costs  were  marginal  after 
compliance  with  the  regulation.  While 
this  assumption  is  often  useful  in 
closure  analysis,  it  is  not  always  true. 
The  assumption  is  consistent  with 
perfect  competition  theory  that 
presumes  all  firms  are  price-takers.  If  a 
refiner  does  have  some  monopoly  power 
in  a  particular  market,  then  it  is  possible 
a  refiner  experiencing  some  economic 
distress  could  continue  to  operate  for 
some  period  while  complying  with  the 
regulation.  It  is  a  conservative 
assumption  that  likely  biases  the  results 
to  overstate  the  number  of  refinery 
closures  and  other  impacts  of  the 
proposed  regulation. 

To  mitigate  the  economic  impacts  on 
small  refiners,  the  Agency  has 
considered  whether  to  subcategorize  the 
MACT  floors  for  the  various  emission 
sources  or  to  allow  refiners  more  time 
to  comply  with  the  regulation.  The 
Agency  has  decided  not  to  include  a 
separate  subcategory  for  small  refiners, 
but  has  decided  to  allow  refiners  more 
time  to  comply  with  various 
requirements  for  control  of  equipment 
leak  and  storage  vessel  emissions  (refer 
to  section  V,  "Significant  Comments 
and  Changes  to  the  Proposed 
Standards"). 

The  definition  of  small  refinery  used 
in  the  analysis  is  50,000  bbl  per  stream 
day  production  capacity.  This  differs 
from  the  definition  of  75,000  barrels  per 
stream  current  as  of  May  1, 1992,  a 


definition  armounced  by  the  Small 
Business  Administration  that  day  in  the 
Federal  Register  (57  FR  18808). 

E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline, 
Intergovernmental  relations,  Natiual 
gas.  Volatile  organic  compounds. 

40  CFR  Part  63 

Air  pollution  control.  Hazardous  air 
pollutants.  Petroleum  refineries, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  9,  60,  and  63  of  title  40. 
chapter  I,  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331,  346a,  348;  31  U.S.C.  9701:  33 
U.S.C.  1251  et  seq.,  1311, 1313d,  1314. 1321. 
1326, 1330, 1344, 1345(d),  and  (e),  1381;  E.O. 
11735,  38  FR  21243,  3  CFR.  1971-1975 
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Comp.  p.  973:  42  U.S.C  241,  242b,  243,  246, 
300f.  aOOg,  300g-i.  30OH2.  30O)-3,  300H. 
300J-9. 1857  et  seq.,  6901-€992k.  7401- 
7671q,  7542,  9601-9657,  11023,  11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  under  the 
indicated  heading  in  niunerical  order  to 
read  as  follows: 

$  9.1    0MB  approvals  under  the  paperwork 
raduclionact 


40  CFR  dlation 


0MB  con- 
trol No. 


National  Emission  Standards 
for  Hazardous  Air  Pollutants 
for  Source  Categories 


63.653 
63.654 


2060-0340 
2060-0340 


PART  6&-STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 
Subpart  W— {Amended] 

2.  Section  60.481  is  amended  by 
revising  the  definition  of  "closed  vent 
system"  to  read  as  follows: 

§60.481    Definitions. 

»        •        *        •        • 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  piping,  connections, 
and.  if  necessary,  flow-inducing  devices 
that  transport  gas  or  vapor  from  a  piece 
or  pieces  of  equipment  to  a  control 
device.  If  gas  or  vapor  from  regulated 
equipment  is  routed  to  a  process  (e.g., 
to  a  petroleum  refinery  fuel  gas  system), 
the  process  shall  not  be  considered  a 
closed  vent  system  and  is  not  subject  to 
the  closed  vent  system  standards. 
•        •        •        •        • 

3.  Section  60.482-5  is  revised  to  read 
as  follows: 

§60.482-6    Standards:  Sampling 
connection  systems. 

(a)  Each  sampling  connection  system 
shall  be  equipped  with  a  closed-purged, 
closed-loop,  or  closed-vent  system, 
except  as  provided  in  §  60.482-l(c). 

(b)  Each  closed-purge,  closed-loop,  or 
closed-vent  system  as  required  in 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  specified 


in  paragraphs  (b)(1)  through  (b)(3)  of 
this  section: 

(1)  Return  the  purged  process  fluid 
directly  to  the  process  line;  or 

(2)  Collect  and  recycle  the  purged 
process  fluid  to  a  process;  or 

(3)  Be  designed  and  operated  to 
capture  and  transport  all  the  purged 
process  fluid  to  a  control  device  that 
complies  with  the  requirements  of 
§60.482-10. 

(c)  In  situ  sampling  systems  and 
sampling  systems  without  purges  are 
exempt  fix)m  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

4.  Section  60.482-10  is  amended  by 
revising  paragraphs  (f)  and  (g)  and 
adding  paragraphs  (h)  through  (1)  to  read 
as  follows: 

§60.482-10    Standards:  Closed  vent 
systems  and  control  devices. 

*        *        •        •        • 

(f)  Except  as  provided  in  paragraphs 
(i)  through  (k)  of  this  section,  each 
closed  vent  system  shall  be  inspected 
according  to  the  procedures  and 
schedule  specified  in  paragraphs  (f)(1) 
and  (f)(2)  of  this  section. 

(1)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (f)(l)(i)  and  (f)(l)(ii)  of 
this  section: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
§  60.485(b);  and 

(ii)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(2)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
ductwork,  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
§  60.485(b);  and 

(ii)  Conduct  annual  inspections 
according  to  the  procedures  in 
§  60.485(b). 

(g)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  by  volume  above 
background  or  by  visual  inspections, 
shall  be  repaired  as  soon  as  practicable 
except  as  provided  in  paragraph  (h)  of 
this  section. 

(1)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(2)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(h)  Delay  of  repair  of  a  closed  vent 
system  for  which  leaks  have  been 
detected  is  allowed  if  the  repair  is 
technically  infeasible  without  a  process 
unit  shutdown  or  if  the  owner  or 
operator  determines  that  emissions 


resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
likely  to  result  from  delay  of  repair. 
Repair  of  such  equipment  shall  be 
complete  by  the  end  of  the  next  process 
unit  shutdown. 

(i)  If  a  vapor  collection  system  or 
closed  vent  system  is  operated  under  a 
vacuum,  it  is  exempt  from  the 
inspection  requirements  of  paragraphs 
(0(l)(i)  and  (f)(2)  of  this  section. 

(j)  Any  parts  of  the  closed  vent  system 
that  are  designated,  as  described  in 
paragraph  (k)(l)  of  this  section,  as 
unsafe  to  inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(f)(l)(i)  and  (f)(2)  of  this  section  if  they 
comply  with  the  requirements  specified 
in  paragraphs  (j)(l)  and  (j)(2)  of  this 
section: 

(1)  The  owner  or  operator  determines 
that  the  equipment  is  unsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraphs  (f)(l)(i)  or  (f)(2)  of  this 
section;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to-inspect  times. 

(k)  Any  parts  of  the  closed  vent 
system  that  are  designated,  as  described 
in  paragraph  (1)(2)  of  this  section,  as 
difficult  to  inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(f)(l)(i)  and  (f)(2)  Of  this  section  if  they 
comply  with  the  requirements  specified 
in  paragraphs  (k)(l)  through  (k)(3)  of 
this  section: 

(1)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  than  2  meters  above  a 
support  surface:  and 

(2)  The  process  unit  within  which  the 
closed  vent  system  is  located  becomes 
an  affected  facility  through  §§  60.14  or 
60.15,  or  the  owner  or  operator 
designates  less  than  3.0  percent  of  the 
total  number  of  closed  vent  system 
equipment  as  difficult  to  inspect;  and 

(3)  The  owner  or  operator  nas  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years.  A  closed  vent  system  is  exempt 
bom  inspection  if  it  is  operated  under 
a  vacuimi. 

(1)  The  owner  or  operator  shall  record 
the  information  specified  in  paragraphs 
(1)(1)  through  (1)(5)  of  this  section. 

(1)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
as  unsafe  to  inspect,  an  explanation  of 
why  the  equipment  is  unsafe  to  inspect, 
and  the  plan  for  inspecting  the 
equipment. 

(2)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
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as  difficult  to  inspect,  an  explanation  of 
why  the  equipment  is  difficult  to 
inspect,  and  die  plan  for  inspecting  the 
equipment. 

(3)  For  each  inspection  during  which 
8  leak  is  detected,  a  record  of  the 
information  specified  in  §  60.486(c). 

(4)  For  each  inspection  conducted  in 
accordance  with  §  60.485(b)  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(5)  For  each  visual  inspection 
conducted  in  accordance  with 
paragraph  (f)(l)(ii)  of  this  section  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(m)  Closed  vent  systems  and  control 
devices  used  to  comply  with  provisions 
of  this  subpart  shall  be  operated  at  all 
times  when  emissions  may  be  vented  to 
them. 


Subpart  QQO— {Amended] 


5.  Section  60.691  is  amended  by 
revising  the  definition  of  "closed  vent 
system"  to  read  as  follows: 

60.691    Definitions. 

•        •        •        •  ' 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  piping,  connections, 
and.  if  necessary,  flow-inducing  devices 
that  transport  gas  or  vapor  from  an 
emission  source  to  a  control  device.  If 
gas  or  vapor  from  regulated  equipment 
are  routed  to  a  process  (e.g..  to  a 
petroleum  refinery  fuel  gas  system),  the 
process  shall  not  be  considered  a  closed 
vent  system  and  is  not  subject  to  the 
closed  vent  system  standards. 
U       *       *        •        • 

6.  Section  60.692-3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§60.692-3    Standards:  Oil-water 
separators. 

•        *        •        •        * 

(d)  Storage  vessels,  including  slop  oil 
tanks  and  other  auxiliary  tanks  that  are 
subject  to  the  standards  in  §§  60.112, 
60.112a,  and  60.112b  and  associated 
requirements,  40  CFR  part  60,  subparts 
K,  Ka,  or  ICb  are  not  subject  to  the 
requirements  of  this  section. 


i1 


7.  Section  60.693-2  is  amended  by 
revising  paragraphs  (a)(l)(i) 
introductory  text  and  (a)(l)(i)(A)  to  read 
as  follows: 


§  60.693-2    Altematlve  standards  for  oil- 
water  separators. 

***** 

(a)  •  *  * 

(1)  *  *  * 

(i)  The  primary  seal  shall  be  a  liquid- 
moimted  seal  or  a  mechanical  shoe  seal. 

(A)  A  liquid-mounted  seal  means  a 
foam-  or  liquid-filled  seal  mounted  in 
contact  with  the  liquid  between  the  wall 
of  the  separator  and  the  floating  roof.  A 
mechanical  shoe  seal  means  a  metal 
sheet  held  vertically  against  the  wall  of 
the  separator  by  springs  or  weighted 
levers  and  is  connected  by  braces  to  the 
floating  roof.  A  flexible  coated  fabric 
(envelope)  spans  the  annular  space 
between  the  metal  sheet  and  the  floating 
roof. 
***** 

8.  Section  60.695  is  amended  by 
adding  paragraphs  (a)(3)(i)  and  (a)(3)(ii) 
to  read  as  follows: 

§  60.695    IMonitoring  of  operations. 

***** 

(a)  •  •  • 

(3)  *  *  • 

(i)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
onsite,  a  monitoring  device  that 
continuously  indicates  and  records  the 
volatile  organic  compound 
concentration  level  or  reading  of 
organics  in  the  exhaust  gases  of  the 
control  device  outlet  gas  stream  or  inlet 
and  outlet  gas  stream  shall  be  used. 

(ii)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device 
(e.g..  a  carbon  canister),  the 
concentration  level  of  the  organic 
compounds  in  the  exhaust  vent  stream 
from  the  carbon  adsorption  system  shall 
be  monitored  on  a  regular  schedule,  and 
the  existing  carbon  shall  be  replaced 
with  fiesh  carbon  immediately  when 
carbon  breakthrough  is  indicated.  The 
device  shall  be  monitored  on  a  daily 
basis  or  at  intervals  no  greater  than  20 
percent  of  the  design  carbon 
replacement  interval,  whichever  is 
greater.  As  an  alternative  to  conducting 
this  monitoring,  an  owner  or  operator 
may  replace  the  carbon  in  the  carbon 
adsorption  system  with  fresh  carbon  at 
a  regular  predetermiijed  time  interval 
that  is  less  than  the  carbon  replacement 
interval  that  is  determined  by  the 
maximum  design  flow  rate  and  organic 
concentration  in  the  gas  stream  vented 
to  the  carbon  adsorption  system. 
***** 

9.  Section  60.697  is  amended  by 
revising  paragraphs  (f)(3)(i).  {f)(3)(ii); 
and  by  adding  paragraphs  (f)(3)(x)  (A) 
and  (B)  to  read  as  follows: 


§  60.697    Recordkeeping  requirements. 

***** 
(f)*** 

(3)  *  *  * 

(i)  Documentation  demonstrating  that 
the  control  device  will  achieve  the 
required  control  efficiency  during 
maximum  loading  conditions  shall  be 
kept  for  the  life  of  the  facility.  This 
docimientation  is  to  include  a  general 
description  of  the  gas  streams  that  enter 
the  control  device,' including  flow  and 
volatile  organic  compound  content 
under  varying  liquid  level  conditions 
(dynamic  and  static)  and  manufacturer's 
design  specifications  for  the  control 
device.  If  an  enclosed  combustion 
device  with  a  minimum  residence  time 
of  0.75  seconds  and  a  minimum 
temperature  of  816  "C  (1.500  "F)  is  used 
to  meet  the  95-percent  requirement, 
documentation  that  those  conditions 
exist  is  sufficient  to  meet  the 
requirements  of  this  paragraph. 

(ii)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device 
such  as  a  carbon  canister,  the  design 
analysis  shall  consider  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature.  The  design 
analysis  shall  also  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level,  capacity  of  carbon 
bed.  type  and  working  capacity  of 
activated  carbon  used  for  carbon  bed. 
and  design  carbon  replacement  interval 
based  on  the  total  carbon  working 
capacity  of  the  control  device  and 
source  operating  schedule. 
***** 

(x)  •  *  • 

(A)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  carbon 
adsorber  which  is  regenerated  directly 
onsite  shall  maintain  continuous 
records  of  the  volatile  organic 
compound  concentration  level  or 
reading  of  organics  of  the  control  device 
oudet  gas  stream  or  inlet  and  outlet  gas 
stream  and  records  of  all  3-hour  periods 
of  operation  during  which  the  average 
volatile  organic  compound 
concentration  level  or  reading  of 
organics  in  the  exhaust  gases,  or  inlet 
and  outlet  gas  stream,  is  more  than  20 
percent  greater  than  the  design  exhaust 
gas  concentration  level,  and  shall  keep 
such  records  for  2  years  after  the 
information  is  recorded. 

(B)  If  a  carbon  adsorber  that  is  not 
regenerated  directly  onsite  in  the 
control  device  is  used,  then  the  owner 
or  operator  shall  maintain  records  of 
dates  and  times  when  the  control  device 
is  monitored,  when  breakthrough  is 
measured,  and  shall  record  the  date  and 
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time  that  the  existing  carbon  in  the 
control  device  is  replaced  with  fresh 
carbon. 

•  *        •        •       • 

10.  Section  60.698  is  amended  by 
adding  paragraphs  (d)(3)(i)  and  (d)(3)(ii) 
to  read  as  follows: 

S60.M8    Reporting  requirements. 

•  •        •        •        • 

(d)  •  •  • 

(3)  •  •  • 

(i)  Each  3-hour  period  of  operaticm 
during  which  the  average  volatile 
organic  compound  concentration  level 
or  reading  of  organics  in  the  exhaust 
gases  from  a  cartran  adsorber  which  is 
regenerated  directly  onsite  is  more  than 
20  percent  greater  than  the  design 
exhaust  gas  concentration  level  or 
reading. 

(ii)  Each  occurrence  when  the  carbon 
in  a  carbon  adsorber  system  that  is  not 
regenerated  directly  onsite  in  the 
control  device  is  not  replaced  at  the 
predetermined  interval  specified  in 
$60.695(a)(3)(ii). 


PART  63-NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  7401  et  seq. 

SubfMrt  R— {Amended] 

2.  Section  63.420  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

f  63.420    AppllcaMllty. 

•  •        •        •        • 

(i)  A  bulk  gasoline  terminal  or 
pipeline  breakout  station  with  a 
Standard  Industrial  Classification  code 
2911  located  within  a  contiguous  area 
and  under  common  control  with  a 
refinery  complying  with  subpart  CC, 
§§63.646,  63.648,  63.649,  and  63.650  is 
not  subject  to  subpart  R  standards, 
except  as  specified  in  subpart  CC, 
§63.650. 

*  •        •        •        • 

3.  Part  63  is  amended  by  adding 
subpart  CC  consisting  of  §§  63.640 
through  63.679  to  read  as  follows: 

Subpart  CC— National  Emission  Standards 
for  Hazardous  Air  Pollutants  From 
Petroleum  Refineries 

63.640  Applicability  and  designation  of 
affected  source. 

63.641  Definitions. 

63.642  General  standards. 

63.643  Miscellaneous  process  vents 
provisions. 


63.644  Monitoring  provisions  for 
miscellaneous  process  vents. 

63.645  Test  methods  and  procedures  for 
miscellaneous  process  vents. 

63.646  Storage  vessel  provisions. 

63.647  Wastewater  provisions. 

63.648  Equipment  lealc  standards. 

63.649  Alternative  means  of  emission 
limitation:  Connectors  in  gas/vapor 
service  and  light  liquid  service. 

63.650  Gasoline  loading  rack  provisions. 

63.651  Marine  vessel  tank  loading 
operations  provisions. 

63.652  Emissions  averaging  provisions. 

63.653  Monitoring,  recordkeeping,  and 
implementation  plan  for  emissions 
averaging. 

63.654  Reporting  and  recordkeeping 
requirements. 

63.655  through  63.679    (Reserved] 

Appendix  to  Subpart  CC— Tables 

Subpart  CC — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Petroleum  Refineries 

§  63.640    Applicability  and  designation  of 
affected  source. 

(a)  This  subpart  applies  to  petroleiun 
refining  process  units  and  to  related 
emission  points  that  are  specified  in 
paragraphs  (c](5]  through  (c)(7)  of  this 
section  that  are  located  at  a  plant  site 
that  meet  the  criteria  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section; 

(1)  Are  located  at  a  plant  site  that  is 
a  major  source  as  defined  in  section 
112(a)  of  the  Clean  Air  Act;  and 

(2)  Emit  or  have  equipment 
containing  or  contacting  one  or  more  of 
the  hazardous  air  pollutants  listed  in 
table  1  of  this  subpart. 

(b)  For  process  units  that  are  designed 
and  operated  as  flexible  operation  imits, 
the  applicability  of  this  subpart  shall  be 
determined  for  existing  sources  based 
on  the  expected  utilization  for  the  first 

5  years  after  startup. 

(1)  If  the  predominant  use  of  the 
flexible  operation  unit,  as  described  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this 
section,  is  as  a  petroleum  refining 
process  unit,  as  defined  in  §  63.641, 
then  the  flexible  operation  unit  shall  be 
subject  to  the  provisions  of  this  subpart. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the 
predominant  use  of  the  flexible 
operation  unit  shall  be  the  use 
representing  the  greatest  annual 
operating  time. 

(ii)  If  tne  flexible  operation  unit  is 
used  as  a  petroleum  refining  process 
unit  and  for  another  purpose  equally 
based  on  operating  time,  then  the 
predominant  use  of  the  flexible 
operation  unit  shall  be  the  use  that 
produces  the  greatest  annual  production 
on  a  mass  basis. 

(2)  The  determination  of  applicability 
of  this  subpart  to  petroleum  refining 


process  units  that  are  designed  and 
operated  as  flexible  operation  units 
shall  be  reported  as  specified  in 
§63.654(h)(6)(i). 

(c)  For  the  purpose  of  this  subpart,  the 
affected  source  shall  comprise  all 
emission  points,  in  combination,  listed 
in  paragraphs  (c)(1)  through  (c)(7)  of  this 
section  that  are  located  at  a  single 
refinery  plant  site. 

(1)  All  miscellaneous  process  vents 
from  petroleum  refining  process  units 
meeting  the  criteria  in  paragraph  (a)  of 
this  section; 

(2)  All  storage  vessels  associated  with 
petroleum  refining  process  units 
meeting  the  criteria  in  paragraph  (a)  of 
this  section; 

(3)  All  wastewater  streams  and 
treatment  operations  associated  with 
petroleujm  refining  process  units 
meeting  the  criteria  in  paragraph  (a)  of 
this  section; 

(4)  All  equipment  leaks  from 
petroleum  refining  process  units 
meeting  the  criteria  in  paragraph  (a)  of 
this  section; 

(5)  All  gasoline  loading  racks 
classified  under  Standard  Industrial 
Classification  code  2911  meeting  the 
criteria  in  paragraph  (a)  of  this  section; 

(6)  All  marine  vessel  loading 
operations  located  at  a  petroleum 
refinery  meeting  the  criteria  in 
paragraph  (a)  of  this  section  and  the 
applicability  criteria  of  subpart  Y, 
§63.560;  and 

(7)  All  storage  vessels  and  equipment 
leaks  associated  with  a  bulk  gasoline 
terminal  or  pipeline  breakout  station 
classified  under  Standard  Industrial 
Classification  code  2911  located  within 
a  contiguous  area  and  imder  common 
control  with  a  refinery  meeting  the 
criteria  in  paragraph  (a)  of  this  section. 

(d)  The  affected  source  subject  to  this 
subpart  does  not  include  the  emission 
points  listed  in  paragraphs  (d)(1) 
through  (d)(4)  of  this  section. 

(1)  Storm  water  from  segregated 
stormwater  sewers; 

(2)  Spills;  and 

(3)  Equipment  that  is  intended  to 
operate  in  organic  hazardous  air 
pollutant  service,  as  defined  in  §  63.641 
of  this  subpart,  for  less  than  300  hours 
during  the  calendar  year. 

(4)  Catalytic  cracking  unit  and 
catalytic  reformer  catalyst  regeneration 
vents,  and  sulfur  plant  vents. 

(e)  The  owrner  or  operator  shall  follow 
the  procedures  specified  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  to 
determine  whether  a  storage  vessel  is 
part  of  a  source  to  which  this  subpart 
applies. 

(1)  Where  a  storage  vessel  is  used 
exclusively  by  a  process  unit,  the 
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storage  vessel  shall  be  considered  part 
of  that  process  unit. 

(i)  If  the  process  unit  is  a  petroleum 
refining  process  unit  subject  to  this 
subpart,  then  the  storage  vessel  is  part 
of  the  affected  source  to  which  this 
subpart  applies. 

(ii)  If  the  process  unit  is  not  subject 
to  this  subpart,  then  the  storage  vessel 
is  not  part  of  the  affected  source  to 
which  this  subpart  applies. 

(2)  If  a  storage  vessel  is  not  dedicated 
to  a  single  process  unit,  then  the 
applicability  of  this  subpart  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (e)(2)(i)  through  (e)(2)(iii) 
of  this  section. 

(i)  If  a  storage  vessel  is  shared  among 
process  units  and  one  of  the  process 
units  has  the  predominant  use,  as 
determined  by  paragraphs  (e)(2)(i)(A) 
and  (e)(2)(i)(B)  of  this  section,  then  the 
storage  vessel  is  part  of  that  process 
unit. 

(A)  If  the  greatest  input  on  a  volume 
basis  into  the  storage  vessel  is  fitim  a 
process  unit  that  is  located  on  the  same 
plant  site,  then  that  process  unit  has  the 
predominant  use. 

(B)  If  the  greatest  input  on  a  volume 
basis  into  the  storage  vessel  is  provided 
from  a  process  unit  that  is  not  located 
on  the  same  plant  site,  then  the 
predominant  use  shall  be  the  process 
unit  that  receives  the  greatest  amount  of 
material  on  a  volume  basis  from  the 
storage  vessel  at  the  same  plant  site. 

(ii)  If  a  storage  vessel  is  shared  among 
process  units  so  that  there  is  no  single 
predominant  use,  and  at  least  one  of 
those  process  imits  is  a  petroleimi 
refining  process  unit  subject  to  this 
subpart,  the  storage  vessel  shall  be 
considered  to  be  part  of  the  petroleum 
refining  process  unit  that  is  subject  to 
this  subpart.  If  more  than  one  petroleum 
refining  process  unit  is  subject  to  this 
subpart,  the  owner  or  operator  may 
assign  the  storage  vessel  to  any  of  the 
petroleum  refining  process  imits  subject 
to  this  subpart. 

(iii)  If  the  predominant  use  of  a 
storage  vessel  varies  ftt)m  year  to  year, 
then  the  applicability  of  this  subpart 
shall  be  determined  based  on  the 
utilization  of  that  storage  vessel  during 
the  year  preceding  promulgation  of  this 
subpart.  This  determination  shall  be 
reported  as  specified  in  §  63.654(h)(6)(ii) 
of  this  subpart. 

(f)  The  owner  or  operator  shall  follow 
the  procediu^s  specified  in  paragraphs 
(0(1)  through  (0(5)  of  this  section  to 
determine  whether  a  miscellaneous 
process  vent  from  a  distillation  unit  is 
part  of  a  source  to  which  this  subpart 
applies. 

(1)  If  the  greatest  input  to  the 
distillation  unit  is  from  a  process  unit 


located  on  the  same  plant  site,  then  the 
distillation  imit  shall  be  assigned  to  that 
process  tmit. 

(2)  If  the  greatest  input  to  the 
distillation  unit  is  provided  from  a 
process  unit  that  is  not  located  on  the 
same  plant  site,  then  the  distillation 
imit  shall  be  assigned  to  the  process 
imit  located  at  the  same  plant  site  that 
receives  the  greatest  amount  of  material 
from  the  distillation  unit. 

(3)  If  a  distillation  imit  is  shared 
among  process  units  so  that  there  is  no 
single  predominant  use,  as  described  in 
paragraphs  (0(1)  and  (0(2)  of  this 
section,  and  at  least  one  of  those  process 
units  is  a  petroleum  refining  process 
unit  subject  to  this  subpart,  the 
distillation  unit  shall  be  assigned  to  the 
petroleum  refining  process  unit  that  is 
subject  to  this  subpart.  If  more  than  one 
petroleum  refining  process  unit  is 
subject  to  this  subpart,  the  owner  or 
operator  may  assign  the  distillation  unit 
to  any  of  the  petroleum  refining  process 
units  subject  to  this  rule. 

(4)  If  the  process  unit  to  which  the 
distillation  unit  is  assigned  is  a 
petroleum  refining  process  unit  subject 
to  this  subpart  and  the  vent  stream 
contains  greater  than  20  parts  per 
million  by  volume  total  organic 
hazardous  air  pollutants,  then  the  vent 
from  the  distillation  unit  is  considered 

a  miscellaneous  process  vent  (as  defined 
in  §  63.641  of  this  subpart)  and  is  part 
of  the  source  to  which  this  subpart 
appUes. 

15)  If  the  predominant  use  of  a 
distillation  unit  varies  from  year  to  year, 
then  the  applicability  t)f  this  subpart 
shall  be  determined  based  on  the 
utilization  of  that  distillation  unit 
during  the  year  preceding  promulgation 
of  this  subpart.  This  determination  shall 
be  reported  as  specified  in 

§63.654(0(l)(ii). 

(g)  The  provisions  of  this  subpart  do 
not  apply  to  the  processes  specified  in 
paragraphs  {g)(l)  through  (g)(7)  of  this 
section. 

(1)  Research  and  development 
facilities,  regardless  of  whether  the 
facilities  are  located  at  the  same  plant 
site  as  a  petroleum  refining  process  unit 
that  is  subject  to  the  provisions  of  this 
subpart; 

(2)  Equipment  that  does  not  contain 
any  of  the  hazardous  air  pollutants 
listed  in  table  1  of  this  subpart  that  is 
located  within  a  petroleum  refining 
process  unit  that  is  subject  to  this 
subpart; 

(3)  Units  processing  natural  gas 
liquids; 

(4)  Units  that  are  used  specifically  for 
recycling  discarded  oil; 

(5)  Shale  oil  extraction  units; 

(6)  Ethylene  processes;  and 


(7)  Process  units  and  emission  points 
subject  to  subparts  F,  G.  H,  and  I  of  this 
part. 

(h)  Except  as  provided  in  paragraphs 
(k).  (1).  or  (m)  of  this  section,  sources 
subject  to  this  subpart  are  required  to 
achieve  compliance  on  or  before  the 
dates  specified  in  paragraphs  (h)(1) 
through  (h)(4)  of  this  section. 

(1)  New  sources  that  commence 
construction  or  reconstruction  after  July 
14, 1994  shall  be  in  compliance  with 
this  subpart  upon  initial  startup  or  the 
date  of  promulgation  of  this  subpart, 
whichever  is  later,  as  provided  in 

§  63.6(b)  of  subpart  A  of  this  part. 

(2)  Except  as  provided  in  paragraphs 
(h)(3)  through  (h)(5)  of  this  section, 
existing  sources  shall  be  in  compliance 
with  this  subpart  no  later  than  August 
18, 1998,  except  as  provided  in  §  63.6(c) 
of  subpart  A  of  this  part,  or  unless  an 
extension  has  been  granted  by  the 
Administrator  as  provided  in  §  63.6(i)  of 
subpart  A  of  this  part. 

(3)  (Reserved). 

(4)  Existing  Group  1  floating  roof 
storage  vessels  shall  be  in  compliance 
with  §  63.646  at  the  next  degassing  and 
cleaning  activity  or  within  10  years  after 
promulgation  of  the  rules  whichever  is 
first.  • 

(5)  An  Dwmer  or  operator  may  elect  to 
comply  with  the  provisions  of  §  63.648 
(c)  through  (0  as  an  alternative  to  the 
provisions  of  §  63.648  (a)  and  (b).  In 
such  cases,  the  owner  or  operator  shall 
comply  no  later  than  the  dates  specified 
in  paragraphs  (h)(5)(i)  through  (h)(5)(iii) 
of  this  section. 

(i)  Phase  I  (see  table  2  of  this  subpart), 
beginning  on  August  18, 1998; 

(ii)  Phase  II  (see  table  2  of  this 
subpart),  beginning  no  later  than  August 
18, 1999:  and 

(iii)  Phase  III  (see  table  2  of  this 
subpart),  beginning  no  later  than  June 
18,  2001. 

(i)  If  an  additional  petroleum  refining 
process  unit  is  added  to  a  plant  site  that 
is  a  major  source  as  defined  in  section 
112(a)  of  the  Clean  Air  Act,  the  addition 
shall  be  subject  to  the  requirements  for 
a  new  source  if  it  meets  the  criteria 
specified  in  paragraphs  (i)(l)  through 
(i)(3)  of  this  section: 
'    (1)  It  is  an  addition  that  meets  the 
definition  of  construction  in  §  63.2  of 
subpart  A  of  this  part; 

(2)  Such  construction  commenced 
after  July  14, 1994;  and 

(3)  The  addition  has  the  potential  to 
emit  10  tons  per  yeaxror  more  of  any 
hazardous  air  pollutant  or  25  tons  per 
year  or  more  of  any  combination  of 
hazardous  air  pollutants. 

(j)  If  any  change  is  made  to  a 
petroleum  refining  process  unit  subject 
to  this  subpart,  the  change  shall  ht 
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subject  to  the  requirements  for  a  new 
source  if  it  meets  the  criteria  speciBed 
in  paragraphs  (j)(l)  and  (j)(2)  of  this 
section: 

(1)  It  is  a  change  that  meets  the 
definition  of  reconstruction  in  §  63.2  of 
subpart  A  of  this  part;  and 

(2)  Such  reconstruction  commenced 
after  July  14. 1994. 

(k)  If  an  additional  petroleum  refining 
process  unit  is  added  to  a  plant  site  or 
a  change  is  made  to  a  petroleum  refining 
process  unit  and  the  addition  or  change 
is  determined  to  be  subject  to  the  new 
source  requirements  according  to 
paragraphs  (i)  or  (j)  of  this  section  it 
must  comply  with  the  requirements 
specified  in  paragraphs  (k)(l)  and  (k)(2) 
of  this  section: 

(1)  The  reconstructed  source, 
addition,  or  change  shall  be  in 
compliance  with  the  new  source 
requirements  upon  initial  startup  of  the 
reconstructed  source  or  by  the  date  of 
promulgation  of  this  subpart,  whichever 
is  later;  and 

(2)  The  owner  or  operator  of  the 
reconstructed  source,  addition,  or 
change  shall  comply  with  the  reporting 
and  recordkeeping  requirements  that  are 
applicable  to  new  sources.  The 
applicable  reports  include,  but  are  not 
limited  to: 

(i)  The  application  for  approval  of 
construction  or  reconstruction  shall  be 
submitted  as  soon  as  practical  before  the 
construction  or  reconstruction  is 
planned  to  commence  (but  it  need  not 
be  sooner  than  90  days  after  the  date  of 
promulgation  of  this  subpart); 

(ii)  The  Notification  of^Compliance 
Status  report  as  required  by  §  63.654(f) 
for  a  new  source,  addition,  or  change; 

(iii)  Periodic  Reports  and  Other 
Reports  as  required  by  §  63.654  (g)  and 
(h): 

(iv)  Reports  and  notifications  required 
by  §  60.487  of  subpart  W  of  part  60  or 
§  63.182  of  subpart  H  of  this  part.  The 
requirements  for  subpart  H  are 
summarized  in  table  3  of  this  subpart; 

(v)  Reports  required  by  40  CFR  61.357 
of  subpart  FF; 

(vi)  Reports  and  notifications  required 
by  §63.428  (b).  (c).  (g)(1).  and  (h)(1) 
through  (h)(3)  of  subpart  R.  These 
requirements  are  summarized  in  table  4 " 
of  this  subpart;  and 

(vii)  RepNorts  and  notifications 
required  by  §§  63.566  and  63.567  of 
subpart  Y  of  this  part.  These 
requirements  are  summarized  in  table  5 
of  this  subpart,      ^i 

(1)  If  an  additional  petroleum  refining 
process  unit  is  added  to  a  plant  site  or 
if  a  miscellaneous  process  vent,  storage 
vessel,  gasohne  loading  rack,  or  marine 
tank  vessel  loading  op>eration  that  meets 
the  criteria  in  paragraphs  (c)(1)  through 


(c)(7)  of  this  section  is  added  to  an 
existing  petroleum  refinery  or  if  another 
deliberate  operational  process  change 
creating  an  additional  Group  1  emission 
point(s)  (as  defined  in  §63.641)  is  made 
to  an  existing  petroleum  refining 
process  unit,  and  if  the  addition  or 
process  change  is  not  subject  to  the  new 
source  requirements  as  determined 
according  to  paragraphs  (i)  or  (j)  of  this 
section,  the  requirements  in  paragraphs 
(1)(1)  through  (1)(3)  of  this  section  shall 
apply.  Examples  of  process  changes 
include,  but  are  not  Hmited  to,  changes 
in  production  capacity,  or  feed  or  raw 
material  where  the  change  requires 
construction  or  physical  alteration  of 
the  existing  equipment  or  catalyst  type, 
or  whenever  there  is  replacement, 
removal,  or  addition  of  recovery 
equipment.  For  purposes  of  this 
paragraph  and  paragraph  (m)  of  this 
section,  process  changes  do  not  include: 
Process  upsets,  unintentional  temporary 
process  changes,  and  changes  that  are 
within  the  equipment  configuration  and 
operating  conditions  documented  in  the 
Notification  of  Compliance  Status  report 
required  by  §63.654(0. 

(1)  The  added  emission  point(s)  and 
any  emission  point(s)  within  the  added 
or  changed  petroleum  refining  process 
unit  are  subject  to  the  requirements  for 
an  existing  source. 

(2)  The  added  emission  point(s)  and 
any  emission  point(s)  within  the  added 
or  changed  petroleum  refining  process 
unit  shall  be  in  compliance  with  this 
subpart  by  the  dates  specified  in 
paragraphs  (l)(2)(i)  or  (l)(2)(ii)  of  this 
section,  as  applicable. 

(i)  If  a  petroleum  refining  process  unit 
is  added  to  a  plant  site  or  an  emission 
point(s)  is  added  to  any  existing 
petroleum  refining  process  unit,  the 
added  emission  point(s)  shall  be  in 
compliance  upon  initial  startup  of  any 
added  petroleum  refining  process  luiit 
or  emission  point(s)  or  by  3  years  after 
the  date  of  promulgation  of  this  subpart, 
whichever  is  later. 

(ii)  If  a  deliberate  operational  process 
change  to  an  existing  petroleuim  refining 
process  unit  causes  a  Croup  2  emission 
point  to  become  a  Croup  1  emission 
point  (as  defined  in  §  63.641).  the  owner 
or  operator  shall  be  in  compliance  upon 
initial  startup  or  by  3  years  after  the  date 
of  promulgation  of  this  subpart, 
whichever  is  later,  unless  the  owner  or 
operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  the  change.  If  this 
demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (m)(l)  through  (m)(3)  of 


this  section  to  establish  a  compliance 
date. 

(3)  The  owner  or  operator  of  a 
petroleum  refining  process  unit  or  of  a 
storage  vessel,  miscellaneous  process 
vent,  wastewater  stream,  gasoline 
loading  rack,  or  marine  tank  vessel 
loading  operation  meeting  the  criteria  in 
paragraphs  (c)(1)  through  (c)(7)  of  this 
section  that  is  added  to  a  plant  site  and 
is  subject  to  the  requirements  for 
existing  sources  shall  comply  with  the 
reporting  and  recordkeeping 
requirements  that  are  applicable  to* 
existing  sources  including,  but  rtot 
limited  to.  the  reports  listed  in 
paragraphs  (l)(3)(i)  through  (l)(3)(vii)  of 
this  section.  A  process  change  to  an 
existing  petroleum  refining  process  unit 
shall  be  subject  to  the  reporting 
requirements  for  existing  sources 
including,  but  not  limited  to,  the  reports 
listed  in  paragraphs  (l)(3)(i)  through 
(l)(3)(vii)  of  this  section.  The  applicable 
reports  include,  but  are  not  limited  to: 

(i)  The  Notification  of  Compliance 
Status  report  as  required  by  §  63.654(f) 
for  the  emission  points  that  were  added 
or  changed; 

(ii)  Periodic  Reports  and  other  reports 
as  required  by  §  63.654  (g)  and  (h); 

(iii)  Reports  and  notifications  required 
by  sections  of  subpart  A  of  this  part  that 
are  applicable  to  this  subpart,  as 
identified  in  table  6  of  this  subpart. 

(iv)  Reports  and  notifications  required 
by  §  63.182  of  subpart  H  of  this  part,  or 
§  60.407  of  subpart  W  of  part  60.  The 
requirements  of  subpart  H  are 
summarized  in  table  3  of  this  subpart; 

(v)  Reports  required  by  §  61.357  of 
subpart  FF; 

(vi)  Reports  and  notifications  required 
by  §  63.428  (b).  (c).  (g)(1),  and  (h)(1) 
through  (h)(3)  of  subpart  R  of  this  part. 
These  requirements  are  simimarized  in 
table  4  of  this  subpart;  and 

(vii)  Reports  and  notifications 
required  by  §  63.567  of  subpart  Y  of  this 
part.  These  requirements  are 
summarized  in  table  5  of  this  subpart. 

(m)  If  a  change  that  does  not  meet  the 
criteria  in  paragraph  (1)  of  this  section 
is  made  to  a  petroleiun  refining  process 
unit  subject  to  this  subpart,  and  the 
change  causes  a  Croup  2  emission  point 
to  become  a  Group  1  emission  point  (as 
defined  in  §63.641),  then  the  owner  or 
operator  shall  comply  with  the 
requirements  of  this  subpart  for  existing 
sources  for  the  Croup  1  emission  point 
as  expeditiously  as  practicable,  but  in 
no  event  later  than  3  years  after  the 
emission  point  becomes  Croup  1. 

(1)  The  owner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule,  along 
with  a  justification  for  the  schedule. 
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(2)  The  compliance  schedule  shall  be 
submitted  within  180  days  after  the 
change  is  made  or  the  information 
regarding  the  change  is  known  to  the 
source,  unless  the  compliance  schedule 
has  been  previously  submitted  to  the 
permitting  authority.  The  compliance 
schedule  may  be  submitted  in  the  next 
Periodic  Report  if  the  change  is  made 
after  the  date  the  Notification  of 
Compliance  Status  report  is  due. 

(3)  The  Administrator  shall  approve 
or  deny  the  compliance  schedule  or 
request  changes  within  120  calendar 
days  of  receipt  of  the  compliance 
schedule  and  justification.  Approval  is 
automatic  if  not  received  from  the 
Administrator  within  120  calendar  days 
of  receipt. 

(n)  Overlap  of  subpart  CC  with  other 
regulations  for  storage  vessels. 

(1)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  1  or  Group  2  storage 
vessel  that  is  part  of  an  existing  source 
and  is  also  subject  to  the  provisions  of 
40  CFR  part  60  subpart  Kb  is  required 

to  comply  only  with  the  requirements  of 
40  CFR  part  60  subpart  Kb. 

(2)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this  section 
a  Group  1  storage  vessel  that  is  part  of 

a  new  source  and  is  subject  to  40  CFR 
part  60,  subpart  Kb  is  required  to 
comply  only  with  this  subpart. 

(3)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
part  of  a  new  soiut%  and  is  subject  to 
the  control  requirements  in  §  60.112b  of 
40  CFR  part  60.  subpart  Kb  is  required 
to  comply  only  with  40  CFR  part  60. 
subpart  Kb. 

(4)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
part  of  a  new  source  and  is  subject  to 
the  §  60.110b  subpart  Kb.  but  is  not 
required  to  apply  controls  by  §  63.110b 
or  63.112b  of  subpart  Kb  is  required  to 
comply  only  with  this  subpart. 

(5)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this  section 
a  Group  1  storage  vessel  diat  is  also 
subject  to  the  provisions  of  40  CFR  part 
60.  subparts  K  or  Ka  is  required  to  only 
comply  with  the  provisions  of  this 
subpart. 

(6)  After  compliance  dates  specified 
in  paragraph  (h)  of  this  section,  a  Group 
2  storage  vessel  that  is  subject  to  the 
control  requirements  of  40  CFR  part  60. 
subparts  K  or  Ka  is  required  to  only 
comply  with  the  provisions  of  40  CFR 
part  60.  subparts  K  or  Ka. 

(7)  After  tne  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
subject  to  40  CFR  part  60.  subparts  K  or 


Ka.  but  not  to  the  control  requirements 
of  40  CFR  part  60.  subparts  K  or  Ka.  is 
required  to  comply  only  with  this 
subpart. 

(0)  Overlap  of  this  subpart  CC  with 
other  regulations  for  wastewater. 

(1)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this  section 
a  Group  1  wastewater  stream  managed 
in  a  piece  of  equipment  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  QQQ  is  required  to  comply 
only  vn\h  this  subpart. 

(2)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this  section 
a  Group  1  or  Group  2  wastewater  stream 
that  is  conveyed,  stored,  or  treated  in  a 
wastewater  stream  management  unit 
that  also  receives  streams  subject  to  the 
provisions  of  §§  63.133  through  63.147 
of  subpart  G  wastewater  provisions  of 
this  part  shall  comply  as  specified  in 
paragraphs  (o)(2)(i)  through  (o)(2)(iii)  of 
this  section.  Compliance  with  the 
provisions  of  paragraph  (o)(2)  of  this 
section  shall  constitute  compliance  with 
the  requirements  of  this  subpart  for  that 
wastewater  stream. 

(i)  The  provisions  in  §§  63.133 
through  63.137  and  §63.140  of  subpart 
G  for  all  equipment  used  in  the  storage 
and  conveyance  of  the  Group  1  or  Group 
2  wastewater  stream. 

(ii)  The  provisions  in  both  40  CFR 
part  61,  subpart  FF  and  in  §§  63.138  and 
63.139  of  subpart  G  for  the  treatment 
and  control  of  the  Group  1  or  Group  2 
wastewater  stream. 

(iii)  The  provisions  in  §§63.143 
through  63.148  of  subpart  G  for 
monitoring  and  inspections  of 
equipment  and  for  recordkeeping  and 
reporting  requirements.  The  owner  or 
operator  is  not  required  to  comply  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  associated  with 
the  treatment  and  control  requirements 
in  40  CFR  part  61,  subpart  FF,  §§61.355 
through  61.357. 

(p)  Overlap  of  subpart  CC  with  other 
regulations  for  equipment  leaks.  After 
the  compliance  dates  specified  in 
paragraph  (h)  of  this  section  equipment 
leaks  that  are  also  subject  to  the 
provisions  of  40  CFR  parts  60  and  61  are 
required  to  comply  only  with  the 
provisions  specified  in  this  subpart. 

(q)  For  overlap  of  subpart  CC  with 
local  or  State  regulations,  the  permitting 
authority  for  the  affected  source  may 
allow  consolidation  of  the  monitoring, 
recordkeeping,  and  reporting 
requirements  under  this  subpart  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  under  other 
applicable  requirements  in  40  CFR  parts 
60,  61,  or  63,  and  in  any  40  CFR  part 
52  approved  State  implementation  plan 
provided  the  implementation  plan 


allows  for  approval  of  alternative 
monitoring,  reporting,  or  recordkeeping 
requirements  and  provided  that  the 
permit  contains  an  equivalent  degree  of 
compUance  and  control. 

§63.641    DeHnitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the 
Clean  Air  Act,  subpart  A  of  this  part, 
and  in  this  section.  If  the  same  term  is 
defined  in  subpart  A  and  in  this  section, 
it  shall  have  the  meaning  given  in  this 
section  for  purposes  of  this  subpart. 

Affected  source  means  the  collection 
of  emission  points  to  which  this  subpart 
applies  as  determined  by  the  criteria  in 
§  63.640.  The  term  "affected  source."  as 
used  in  this  subpart,  has  the  same 
meaning  as  the  term  "affected  source" 
in  subpart  A  of  this  part. 

Aliphatic  means  open-chained 
structure  consisting  of  paraffin,  olefin 
and  acetylene  hydrocarbons  and 
derivatives. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator. 

By  compound  means  by  individual 
stream  components,  not  by  carbon 
equivalents. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  (e.g.,  from  opened  to 
closed)  in  such  a  way  that  the  position 
of  the  valve  cannot  be  changed  without 
breaking  the  seal. 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  configured  of  piping,  ductwork, 
connections,  and.  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device  or  back  into  the  process. 
If  gas  or  vapor  from  regulated 
equipment  is  routed  to  a  process  (e.g., 
to  a  petroleum  refinery  fuel  gas  system), 
the  process  shall  not  be  considered  a 
closed  vent  system  and  is  not  subject  to 
closed  vent  system  standards. 

Combustion  device  means  an 
individual  unit  of  equipment  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler  used  for  the  combustion  of 
organic  hazardous  air  pollutant  vapors. 

Connector  means  flanged,  screwed,  or 
other  joined  fittings  used  to  connect  two 
pipe  lines  or  a  pipe  line  and  a  piece  of 
equipment.  A  common  coimector  is  a 
flange.  Joined  fittings  welded 
completely  around  the  circumference  of 
the  interface  are  not  considered 
connectors  for  the  purpose  of  this 
regulation.  For  the  purpose  of  reporting 
and  recordkeeping,  connector  means 
joined  fittings  that  are  accessible. 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
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computer  readable  form,  of  data  values 
measured  at  least  once  every  hour  and 
recorded  at  the  frequency  specified  in 
§63.654(i). 

Continuous  recorder  means  a  data 
recording  device  recording  an 
instantaneous  data  value  or  an  average 
data  value  at  least  once  every  hour. 

Control  device  means  any  equipment 
used  for  recovering,  removing,  or 
oxidizing  organic  hazardous  air 
pollutants.  Such  equipment  includes, 
but  is  not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
miscellaneous  process  vents  (as  defined 
in  this  section),  recovery  devices  (as 
defined  in  this  section)  are  not 
considered  control  devices. 

Delayed  coker  vent  means  a  vent  that 
is  typically  intermittent  in  nature,  and 
usually  occxu^  only  during  the  initiation 
of  the  depressuring  cycle  of  the 
decoking  operation  when  vapor  firom 
the  coke  drums  caimot  be  sent  to  the 
fractionator  column  for  product 
recovery,  but  instead  ig  routed  to  the 
atmosphere  through  a  closed  blowdown 
system  or  directly  to  the  atmosphere  in 
an  open  blowdown  system.  The 
emissions  from  the  decoking  phases  of 
delayed  coker  operations,  which 
include  coke  drum  deheading,  draining, 
or  decoking  (coke  cutting),  are  not 
considered  to  be  delayed  coker  vents. 

Distillate  receiver  means  overhead 
receivers,  overhead  accumulators,  reflux 
drums,  and  condenser(s)  including 
ejector-condenser(s)  associated  with  a 
distillation  unit. 

Distillation  unit  means  a  device  or 
vessel  in  which  one  or  more  feed 
streams  are  separated  into  two  or  more 
exit  streams,  each  exit  stream  having 
component  concentrations  different 
from  those  in  the  feed  stream(s).  The 
separation  is  achieved  by  the 
redistribution  of  the  components 
between  the  liquid  and  the  vapor  phases 
by  vaporization  and  condensation  as 
they  approach  equilibrium  within  the 
distillation  unit.  Distillation  unit 
includes  the  distillate  receiver,  reboiler, 
and  any  associated  vacuum  pump  or 
steam  jet. 

Emission  point  means  an  individual 
miscellaneous  process  vent,  storage 
vessel,  wastewater  stream,  or  equipment 
leak  associated  with  a  petroleum 
refinery  process  unit;  an  individual 
storage  vessel  or  equipment  leak 
associated  with  a  bulk  gas  terminal  or 
pipeline  breakout  station  classified 
under  Standard  bidustrial  Classification 
code  2911;  a  gasoline  loading  rack 
classified  under  Standard  Industrial 
Classification  code  2911;  or  a  marine 
tank  vessel  loading  operation  located  at 
a  petroleum  refinery. 


Equipment  leak  means  emissions  of 
organic  hazardous  air  pollutants  from  a 
pump,  compressor,  pressure  relief 
device,  sampling  connection  system, 
open-ended  valve  or  line,  valve,  or 
instrumentation  system  "in  organic 
hazardous  air  pollutant  service"  as 
defined  in  this  section.  Vents  from 
wastewater  system  drains,  tank  mixers, 
and  sample  valves  on  storage  tanks  are 
not  equipment  leaks. 

Flame  zone  means  the  portion  of  a 
combustion  chamber  of  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope  created  by  the  primary  fuel. 

Flexible  operation  unit  means  a 
process  unit  that  manufactures  different 
products  periodically  by  alternating  raw 
materials  or  operating  conditions.  These 
units  are  also  referred  to  as  campaign 
plants  or  blocked  operations. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  is  flowing,  or 
whether  the  valve  position  would  allow 
gas  to  flow,  in  a  line. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  control  system  that 
gathers  gaseous  streams  generated  by 
refinery  operations,  may  blend  them 
with  soiuces  of  gas,  if  available,  and 
transports  the  blended  gaseous  fuel  at 
suitable  pressures  for  use  as  fuel  in 
heaters,  furnaces,  boilers,  incinerators, 
gas  turbines,  and  other  combustion 
devices  located  within  or  outside  of  the 
refinery.  The  fuel  is  piped  directly  to 
each  individual  combustion  device,  and 
the  system  typically  operates  at 
pressures  over  atmospheric.  The 
gaseous  streams  can  contain  a  mixtiu« 
of  methane,  light  hydrocarbons, 
hydrogen  and  other  miscellaneous 
species. 

Gasoline  loading  rack  means  the 
loading  arms,  pumps,  meters,  shutoff 
valves,  relief  valves,  and  other  piping 
and  valves  necessary  to  fill  gasoline 
cargo  tanks. 

Group  1  gasoline  loading  rack  means 
any  gasoline  loading  rack  classified 
imder  Standard  Industrial  Classification 
code  2911  that  emits  from  the  vapor 
collection  and  processing  system  10 
milligrams  of  total  organic  compounds 
per  liter  of  gasoline  loaded. 

Group  1  marine  tank  vessel  means  a 
vessel  loaded  at  any  land-  or  sea-based 
terminal  or  structure  that  loads  liquid 
commodities  with  vapor  pressures 
greater  than  or  equal  to  10.3  kilopascals 
in  bulk  onto  marine  tank  vessels,  that 
emits  greater  than  9.1  megagrams  of  any 
individual  HAP  or  13.6  megagrams  of 
any  combination  of  HAP  annually  after 
August  18, 1999. 

Group  1  miscellaneous  process  vent 
means  a  miscellaneous  process  vent  for 
which  the  volatile  organic  compound 
concentration,  or  the  total  organic 


concentration  (minus  ethane  and 
methane),  is  greater  than  or  equal  to  20 
parts  per  million  by  volume,  and  the 
total  volatile  organic  compound 
emissions  are  greater  than  or  equal  to  33 
kilograms  per  day  for  existing  and  7 
kilograms  per  day  for  new  sources  at  the 
outlet  of  the  final  recovery  device  (if 
any)  and  prior  to  any  control  device  and 
prior  to  discharge  to  the  atmosphere. 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  source  that 
has  a  design  storage  capacity  greater 
than  or  equal  to  177  cubic  meters  and 
stored-liquid  maximum  true  vapor 
pressiu^  greater  than  or  equal  to  10.4 
kilopascals  and  HAP  liquid 
concentration  greater  than  4  percent  by 
weight  total  organic  HAP;  a  storage 
vessel  at  a  new  source  that  has  a  design 
storage  capacity  greater  than  or  equal  to 
151  cubic  meters  and  stored-liquid 
maximum  true  vapor  pressure  greater 
than  or  equal  to  3.4  kilopascals  and 
HAP  liquid  concentration  greater  than  2 
percent  by  weight  total  organic  HAP;  or 
a  storage  vessel  at  a  new  source  that  has 
a  design  storage  capacity  greater  than  or 
equal  to  76  cubic  meters  and  less  than 
151  cubic  meters  and  stored-liquid 
maximum  true  vapor  pressure  greater 
than  or  equal  to  77  kilopascals  and  HAP 
liquid  concentration  greater  than  2 
percent  by  weight  total  organic  HAP. 

Group  1  wastewater  stream  means  a 
wastewater  stream  at  a  petroleum 
refinery  with  a  total  annual  benzene 
loading  of  10  megagrams  per  year  or 
greater  as  calculated  according  to  the 
procedures  in  40  CFR  61.342  of  subpart 
FF  of  part  61  that  has  a  flow  rate  of  0.02 
liters  per  minute  or  greater,  a  benzene 
concentration  of  10  parts  per  million  by 
weight  or  greater,  and  is  not  exempt 
from  control  requirements  imder  the 
provisions  of  40  CFR  part  61,  subpart 
FF. 

Group  2  gasoline  loading  rack  means 
a  gasoline  loading  rack  classified  under 
Standard  Industrial  Classification  code 
2911  that  does  not  meet  the  definition 
of  a  Group  1  g^oline  loading  rack. 

Group  2  marine  tank  vessel  means  a 
marine  tank  vessel  that  does  not  meet 
the  definition  of  a  Group  1  marine  tank 
vessel. 

Group  2  miscellaneous  process  vent 
means  a  miscellaneous  process  vent  that 
does  not  meet  the  definition  of  a  Group 
1  miscellaneous  process  vent. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  meet  the 
definition  of  a  Group  1  storage  vessel. 

Group  2  wastewater  stream  means  a 
wastewater  stream  that  does  not  meet 
the  definition  of  Group  1  wastewater 
stream. 
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Hazardous  air  pollutant  or  HAP 
means  one  of  the  chemicals  listed  in 
section  112(b)  of  the  Clean  Air  Act. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  physically  formed  into  one 
manufactured  or  assembled  unit  with 
the  combustion  section;  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas. 

In  heavy  liquid  service  means  that  the 
piece  of  equipment  is  not  in  gas/vapor 
service  or  in  light  liquid  service. 

In  light  liquid  service  means  that  the 
piece  of  equipment  contains  a  liquid 
that  meets  the  conditions  specified  in 
§  60.593(d)  of  part  60,  subpart  GGG. 

In  organic  hazardous  air  pollutant 
service  means  that  a  piece  of  equipment 
either  contains  or  contacts  a  fluid 
(liquid  or  gas)  that  is  at  least  5  percent 
by  weight  of  total  organic  HAP's  as 
determined  according  to  the  provisions 
of§63. 180(d)  of  subpart  H  of  this  part 
and  table  1  of  this  subpart.  The 
provisions  of  §  63.180(d)  of  subpart  H 
also  specify  how  to  determine  that  a 
piece  of  equipment  is  not  in  organic 
HAP  service. 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  stored  liquid  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage 
temperature  for  liquids  stored  above  or 
below  the  ambient  temperature  or  at  the 
local  maximum  monthly  average 
temperature  as  reported  by  the  National 
Weather  Service  for  liquids  stored  at  the 
ambient  temperatiue,  as  determined: 

(1)  In  accordance  with  methods 
specified  in  §63.111  of  subpart  G  of  this 
part; 

(2)  From  standard  reference  texts;  or 

(3)  By  any  other  method  approved  by 
the  Administrator. 

Miscellaneous  process  vent  means  a 
gas  stream  containing  greater  than  20 
parts  per  million  by  volume  organic 
HAP  that  is  continuously  or  periodically 
discharged  during  normal  operation  of  a 
petroleum  refining  process  unit  meeting 
the  criteria  specified  in  §  63.640(a). 
Miscellaneous  process  vents  include  gas 
streams  that  are  discharged  directly  to 
the  atmosphere,  gas  streams  that  are 
routed  to  a  control  device  prior  to 
discharge  to  the  atmosphere,  or  gas 
streams  that  are  diverted  through  a 
product  recovery  device  prior  to  control 
or  discharge  to  the  atmosphere. 
Miscellaneous  process  vents  include 
vent  streams  from:  caustic  wash 


accumulators,  distillation  tower 
condensers/accumulators,  flash/ 
knockout  drums,  reactor  vessels, 
scrubber  overheads,  stripper  overheads, 
vacuiun  (steam)  ejectors,  wash  tower 
overheads,  water  wash  accumulators, 
blowdown  condensers/accumulators, 
and  delayed  coker  vents.  Miscellaneous 
process  vents  do  not  include: 

(1)  Gaseous  streams  routed  to  a  fuel 
gas  system; 

(2)  Relief  valve  discharges; 

(3)  Leaks  from  equipment  regulated 
under  §  63.648; 

(4)  Episodic  or  nonroutine  releases 
such  as  those  associated  with  startup, 
shutdown,  malfunction,  maintenance, 
depressuring,  and  catalyst  transfer 
operations; 

(5)  In  situ  sampling  systems  (onstream 
analyzers); 

(6)  Catalytic  cracking  unit  catalyst 
regeneration  vents; 

(7)  Catalytic  reformer  regeneration 
vents; 

(8)  Sulfur  plant  vents; 

(9)  Vents  from  control  devices  such  as 
scrubbers,  boilers,  incinerators,  and 
electrostatic  precipitators  applied  to 
catalytic  cracking  unit  catalyst 
regeneration  vents,  catalytic  reformer 
regeneration  vents,  and  sulfur  plant 
vents; 

(10)  Vents  &t)m  any  stripping 
operations  applied  to  comply  with  the 
wastewater  provisions  of  this  subpart, 
subpart  G  of  this  part,  or  40  CFR  part  61, 
subpart  FF; 

(11)  Coking  unit  vents  associated  with 
coke  drum  depressuring  at  or  below  a 
coke  drum  outlet  pressiu*  of  15  pounds 
per  square  inch  gauge,  deheading, 
draining,  or  decoking  (coke  cutting)  or 
pressiue  testing  after  decoking;  and 

(12)  Vents  from  storage  vessels. 
Operating  permit  means  a  permit 

required  by  40  CFR  parts  70  or  71. 

Organic  hazardous  air  pollutant  or 
organic  HAP  in  this  subpart,  means  any 
of  the  organic  chemicals  listed  in  table 
1  of  this  subpart. 

Petroleum-based  solvents  means 
mixtures  of  aliphatic  hydrocarbons  or 
mixtures  of  one  and  two  ring  aromatic 
hydrocarbons. 

Periodically  discharged  means 
discharges  that  are  intermittent  and 
associated  vwith  routine  operations. 
Discharges  associated  wi^  maintenance 
activities  or  process  upsets  are  not 
considered  periodically  discharged 
miscellaneous  process  vents  and  are 
therefore  not  regulated  by  the  petroleum 
refinery  miscellaneous  process  vent 
provisions. 

Petroleum  refining  process  unit  means 
a  process  unit  used  in  an  establishment 
primarily  engaged  in  petroleum  refining 
as  defined  in  the  Standard  Industrial 


Classification  code  for  petroleum 
refining  (2911),  and  used  primarily  for 
the  following: 

(1)  Producing  transportation  fuels 
(such  as  gasoline,  diesel  fuels,  and  jet 
fuels),  heating  fuels  (such  as  kerosene, 
fuel  gas  distillate,  and  fuel  oils),  or 
lubricants; 

(2)  Separating  petroleum;  or 

(3)  Separating,  cracking,  reacting,  or 
reforming  intermediate  petroleum 
streams. 

(4)  Examples  of  such  units  include, 
but  are  not  limited  to,  petroleiun-based 
solvent  units,  alkylation  imits,  catalytic 
hydrotreating,  catalytic  hydrorefining, 
catalytic  hydrocracking,  catalytic 
reforming,  catalytic  cracking,  crude 
distillation,  lube  oil  processing, 
hydrogen  production,  isomerization, 
polymerization,  thermal  processes,  and 
blending,  sweetening,  and  treating 
processes.  Petroleum  refining  process 
units  also  include  sulfur  plants. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  imder 
common  control  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  heat  input  (i.e., 
more  than  50  percent)  to  the  device.  To 
be  considered  primary,  the  fuel  must  be 
able  to  sustain  operation  without  the 
addition  of  other  fuels. 

Process  heater  means  an  enclosed 
combustion  device  that  primarily 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Process  unit  means  the  equipment 
assembled  and  cormected  by  pipes  or 
ducts  to  process  raw  and/or 
intermediate  materials  and  to 
manufacture  an  intended  product.  A 
process  unit  includes  any  associated 
storage  vessels.  For  the  purpose  of  this 
subpart,  process  unit  includes,  but  is 
not  limited  to,  chemical  manufacturing 
process  units  and  petroleum  refining 
process  units. 

Process  unit  shutdown  means  a  work 
practice  or  operational  procedure  that 
stops  production  from  a  process  unit  or 
part  of  a  process  unit  during  which  it  is 
technically  feasible  to  clear  process 
material  from  a  process  unit  or  part  of 
a  process  unit  consistent  with  safety 
constraints  and  during  which  repairs 
can  be  accomplished.  An  unscheduled 
work  practice  or  operational  procedure 
that  stops  production  from  a  process 
unit  or  part  of  a  process  unit  for  less 
than  24  hours  is  not  considered  a 
process  unit  shutdown.  An  unscheduled 
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work  practice  or  operational  procedure 
that  would  stop  production  from  a 
process  unit  or  part  of  a  process  unit  for 
a  shorter  period  of  time  than  would  be 
required  to  clear  the  process  unit  or  part 
of  the  process  unit  of  materials  and  start 
up  the  imit,  or  would  result  in  greater 
emissions  than  delay  of  repair  of  leaking 
components  until  the  next  scheduled 
process  unit  shutdown  is  not  considered 
a  process  unit  shutdown.  The  use  of 
spare  equipment  and  technically 
feasible  bypassing  of  equipment  without 
stopping  production  aie  not  considered 
process  unit  shutdowns. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals 
for  use,  reuse,  or  sale.  Recovery  devices 
include,  but  are  not  hmited  to, 
absorbers,  carbon  adsorbers,  and 
condensers. 

Reference  control  technology  for 
gasoline  loading  racks  means  a  vapor 
collection  and  processing  system  used 
to  reduce  emissions  due  to  the  loading 
of  gasoline  cargo  tanks  to  10  milUgrams 
of  total  organic  compounds  per  liter  of 
gasoline  loaded  or  less. 

Reference  control  technology  for 
marine  vessels  means  a  vapor  collection 
system  and  a  control  device  that  reduces 
captured  HAP  emissions  by  97  percent. 

Reference  control  technology  for 
miscellaneous  process  vents  means  a 
combustion  device  used  to  reduce 
organic  HAP  emissions  by  98  percent,  or 
to  an  outlet  concentration  of  20  parts 
per  million  by  volume. 

Reference  control  technology  for 
storage  vessels  means  either: 

(1)  An  internal  floating  roof  meeting 
the  specifications  of  §  63.119(b)  of 
subpart  G  except  for  §  63.119  (b)(5)  and 
(b)(6); 

(2)  An  external  floating  roof  meeting 
the  specifications  of  §  63.119(c)  of 
subpart  G  except  for  §  63.119(c)(2); 

(3)  An  external  floating  roof  converted 
to  an  internal  floating  roof  meeting  the 
specifications  of  §  63.119(d)  of  subpart 
G  except  for  §  63.119(d)(2);  or 

(4)  A  closed-vent  system  to  a  control 
device  that  reduces  organic  HAP 
emissions  by  95-percent,  or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume. 

(5)  For  purposes  of  emissions 
averaging,  these  four  technologies  are 
considered  equivalent. 

Reference  control  technology  for 
wastewater  means  the  use  of: 

(1)  Controls  specified  in  §§61.343 
through  61.347  of  subpart  FF  of  part  61; 

(2)  A  treatment  process  that  aoiieves 
the  emission  reductions  specified  in 
table  7  of  this  subpart  for  each 
individual  HAP  present  in  the 
wastewater  stream  or  is  a  steam  stripper 


that  meets  the  specifications  in 

§  63.138(g)  of  subpart  G  of  this  part;  and 

(3)  A  control  device  to  reduce  by  95 
percent  (or  to  an  outlet  concentration  of 
20  parts  per  million  by  volume  for 
combustion  devices)  the  organic  HAP 
emissions  in  the  vapor  streams  vented 
from  treatment  processes  (including  the 
steam  stripper  described  in  paragraph 
(2)  of  this  definition)  managing 
wastewater. 

Refinery  fuel  gas  means  a  gaseous 
mixture  of  methane,  light  hydrocarbons, 
hydrogen,  and  other  miscellaneous 
species  (nitrogen,  carbon  dioxide, 
hydrogen  sulfide,  etc.)  that  is  produced 
in  the  refining  of  crude  oil  and/or 
petrochemical  processes  and  that  is 
separated  for  use  as  a  fuel  in  boilers  and 
process  heaters  throughout  the  refinery. 

Relief  valve  means  a  valve  used  only 
to  release  an  unplanned,  nonroutine 
discharge.  A  relief  valve  discharge  can 
result  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage. 

Research  and  development  facility 
means  laboratory  and  pilot  plant 
operations  whose  primary  purpose  is  to 
conduct  research  and  development  into 
new  processes  and  products,  where  the 
operations  are  under  the  close 
supervision  of  technically  trained 
personnel,  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale,  except  in  a  de  minimis  manner. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  are  in  organic  HAP  service. 
Storage  vessel  does  not  include: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  40  cubic  meters; 

(4)  Bottoms  receiver  tanks;  or 

(5)  Wastewater  storage  tanks. 
Wastewater  storage  tanks  are  covered 
under  the  wastewater  provisions. 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±0.5  "C), 
whichever  is  greater. 

Total  annual  benzene  means  the  total 
amount  of  benzene  in  waste  streams  at 
a  facility  on  an  annual  basis  as 
determined  in  §  61.342  of  40  CFR  part 
61,  subpart  FF. 


Total  organic  compounds  or  TOC,  as 
used  in  this  subpart,  means  those 
compounds  excluding  methane  and 
ethane  measured  according  to  the 
procedures  of  Method  18  of  40  CFR  part 
60,  appendix  A.  Method  25A  may  be 
used  alone  or  in  combination  with 
Method  18  to  measure  TOC  as  provided 
in  §  63.645  of  this  subpart. 

Wastewater  means  water  or 
wastewater  that,  during  production  or 
processing,  comes  into  direct  contact 
with  or  results  ftom  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  byproduct,  or 
waste  product  and  is  discharged  into 
any  individual  drain  system.  Examples 
are  feed  tank  drawdown;  water  formed 
during  a  chemical  reaction  or  used  as  a 
reactant;  water  used  to  wash  impurities 
from  organic  products  or  reactants; 
water  used  to  cool  or  quench  organic 
vapor  streams  through  direct  contact; 
and  condensed  steam  from  jet  ejector 
systems  pulling  vacuum  on  vessels 
containing  organics. 

§  63.642    General  standards. 

(a)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  is  required  to 
apply  for  a  part  70  or  part  71  operating 
permit  bom  the  appropriate  permitting 
authority.  If  the  EPA  has  approved  a 
State  operating  permit  program  under 
part  70,  the  permit  shall  be  obtained 
from  the  State  authority.  If  the  State 
operating  permit  program  has  not  been 
approved,  the  source  shall  apply  to  the 
EPA  Regional  Office  pursuant  to  part  71. 

(b)  [Reserved] 

(c)  Table  6  of  this  subpart  specifies 
the  provisions  of  subpart  A  of  this  part 
that  apply  and  those  that  do  not  apply 
to  owners  and  operators  of  sources 
subject  to  this  subpart. 

(d)  Initial  performance  tests  and 
initial  compliance  determinations  shall 
be  required  only  as  specified  in  this 
subpart. 

(1)  Performance  tests  and  compliance 
determinations  shall  be  conducted 
according  to  the  schedule  and 
procedures  specified  in  this  subpart. 

(2)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
days  before  the  performance  test  is 
scheduled. 

(3)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §63. 7(e)  except  that  performance 
tests  shall  be  conducted  at  maximum 
representative  operating  capacity  for  the 
process.  During  the  performance  test,  an 
owner  or  operator  shall  operate  the 
control  device  at  either  maximum  or 
minimum  representative  operating 
conditions  for  monitored  control  device 
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parameters,  whichever  results  in  lower 
emission  reduction. 

(4)  Data  shall  be  reduced  in 
accordance  with  the  EPA-approved 
methods  specified  in  the  applicable 
section  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  this  part. 

(e)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  keep  copies 
of  all  applicable  reports  and  records 
required  by  this  subpart  for  at  least  5 
years  except- as  otherwise  specified  in 
this  subpart.  All  applicable  records  shall 
be  maintained  in  such  a  manner  that 
they  can  be  readily  accessed.  Records 
for  the  most  recent  2  years  shall  be 
retained  onsite  at  the  source  or  shall  be 
accessible  from  a  central  location  by 
computer.  The  remaining  3  years  of 
records  may  be  retained  offsite.  Records 
may  be  maintained  in  hard  copy  or 
computer-readable  form  including,  but 
not  limited  to,  on  paper,  microfilm, 
computer,  floppy  disk,  magnetic  tape,  or 
microfiche. 

(f)  All  reports  required  imder  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  addresses  listed  in 
§63.13  of  subpart  A  of  this  part.  If 
acceptable  to  both  the  Administrator 
and  the  owrner  or  operator  of  a  source, 
rei>orts  may  be  submitted  on  electronic 
media. 

(g)  The  owner  or  operator  of  an 
existing  source  subject  to  the 
requirements  of  this  subpart  shall 
control  emissions  of  organic  HAP's  to 
the  level  represented  by  the  following 
equation: 

Ea  =  0.02IEPV,  +  IEPV2  +  O.O25IES1  + 
IES2  +  EEGLRic  +  rEGLR2  + 
(R)IEMV,  +  IEMV2  +  EEWWic  + 
rEWW2 

^ere: 

Ex^Emission  rate,  megagrams  per  year, 
allowed  for  the  source. 

0.02£EPVi=Sum  of  the  residual 
emissions,  megagrams  per  year, 
bom  all  Group  1  miscellaneous 
process  vents,  as  defined  in 
§63.641. 

IEPV2=Sum  of  the  emissions, 

megagrams  per  year,  from  all  Group 

1 1    2  process  vents,  as  defined  in 

1 1     §63.641. 

0.05ZESi=Sum  of  the  residual 

emissions,  megagrams  per  year, 
from  all  Group  1  storage  vessels,  as 
defined  in  §63.641. 

ZES2=Sum  of  the  emissions,  megagrams 
per  year,  from  all  Group  2  storage 
vessels,  as  defined  in  §  63.641. 

^GLRic=Sum  of  the  residual 

emissions,  megagrams  per  year, 
from  all  Group  1  gasoline  loading 
racks,  as  defined  in  §  63.641. 


ZEGLR2=Sum  of  the  emissions, 

megagrams  per  year,  frtjm  all  Group 
2  gasoline  loading  racks,  as  defined 
in  §63.641. 
(R)IEMVi=Siun  of  the  residual 
emissions,  megagrams  per  year, 
from  all  Group  1  marine  tank 
vessels,  as  defined  in  §  63.641. 
R=0.03  for  existing  sources,  0.02  for  new 
sources  except  offshore  loading 
terminals,  and  0.05  for  new  offshore 
loading  terminals. 
£EMV2=Sum  of  the  emissions, 

megagrams  per  year,  from  all  Group 
2  marine  tank  vessels,  as  defined  in 
§63.641. 
IlEWWic=Simi  of  the  residual  emissions 
from  all  Group  1  wastewater 
streams,  as  defined  in  §  63.641.  This 
term  is  calculated  for  each  Group  1 
stream  according  to  the  equation  for 
EWWic  in  §  63.652(h)(6). 
lZWW2=Sum  of  emissions  from  all 
Group  2  wastewater  streams,  as 
defined  in  §63.641. 
The  emissions  level  represented  by 
this  equation  is  dependent  on  the 
collection  of  emission  points  in  the 
source.  The  level  is  not  fixed  and  can 
change  as  the  emissions  from  each 
emission  point  change  or  as  the  number 
of  emission  points  in  the  source  change. 

(h)  The  owner  or  operator  of  a  new 
source  subject  to  the  requirements  of 
this  subpart  shall  control  emissions  of 
organic  HAP's  to  the  level  represented 
by  the  equation  in  paragraph  (g)  of  this 
section. 

(i)  The  owner  or  operator  of  an 
existing  source  shall  demonstrate 
compliance  with  the  emission  standard 
in  paragraph  (g)  of  this  section  by 
following  the  procedures  specified  in 
paragraph  (k)  of  this  section  for  all 
emission  points,  or  by  following  the 
emissions  averaging  compliance 
approach  specified  in  paragraph  (1)  of 
this  section  for  specified  emission 
points  and  the  procedures  specified  in 
paragraph  (k)  of  this  section  for  all  other 
emission  points  within  the  source. 

(j)  The  owner  or  operator  of  a  new 
source  shall  demonstrate  compliance 
with  the  emission  standard  in  paragraph 
(h)  of  this  section  only  by  following  the 
procedures  in  paragraph  (k)  of  this 
section.  The  owmer  or  operator  of  a  new 
source  may  not  use  the  emissions 
averaging  compliance  approach, 
(k)  The  owner  or  operator  of  an 
existing  source  may  comply,  and  the 
owner  or  operator  of  a  new  source  shall 
comply,  with  the  miscellaneous  process 
vent  provisions  in  §§63.643  through 
63.645,  the  storage  vessel  provisions  in 
§  63.646,  the  wastewater  provisions  in 
§  63.647,  the  gasofine  loading  rack 
provisions  in  §  63.650,  and  the  marine 


tank  vessel  loading  operation  provisions  • 
in  §  63.651  of  this  subpart. 

(1)  The  owner  or  operator  using  this 
compliance  approach  shall  also  comply 
with  the  requirements  of  §  63.654  as 
applicable. 

(2)  The  owner  or  operator  using  this 
compliance  approach  is  not  required  to 
calculate  the  annual  emission  rate 
specified  in  paragraph  (g)  of  this 
section. 

(1)  The  owner  or  operator  of  an 
existing  source  may  elect  to  control 
some  of  the  emission  points  within  the 
source  to  different  levels  than  specified 
under  §§  63.643  through  63.647, 
§§63.650  and  63.651  by  using  an 
emissions  averaging  compliance 
approach  as  long  as  the  overall 
emissions  for  the  source  do  not  exceed 
the  emission  level  specified  in 
paragraph  (g)  of  this  section.  The  owner 
or  operator  using  emissions  averaging 
shall  meet  the  requirements  in 
paragraphs  (1)(1)  and  (1)(2]  of  this 
section. 

(1)  Calculate  emission  debits  and 
credits  for  those  emission  points 
involved  in  the  emissions  average 
according  to  the  procedures  specified  in 
§63.652;  and 

(2)  Comply  with  the  requirements  of 
§§63.652,  63.653,  and  63.654,  as 
applicable. 

fm)  A  State  may  restrict  the  owner  or 
operator  of  an  existing  source  to  using 
only  the  procedures  in  paragraph  (k)  of 
this  section  to  comply  with  the  emission 
standard  in  paragraph  (g)  of  this  section. 
Such  a  restriction  would  preclude  the 
source  from  using  an  emissions 
averaging  compliance  approach. 

§  63.643    Miscellaneous  process  vent 
provisions. 

(a)  The  owner  or  operator  of  a  Group 
1  miscellaneous  process  vent  as  defined 
in  §  63.641  shall  comply  with  the 
requirements  of  either  paragraphs  (a)(1) 
or  (a)(2)  of  this  section. 

(1)  Reduce  emissions  of  organic 
HAP's  using  a  flare  that  meets  the 
requirements  of  §63. 11(b)  oT  subpart  A 
of  this  part. 

(2)  Reduce  emissions  of  organic 
HAP's,  using  a  control  device,  by  98 
weight-percent  or  to  a  concentration  of 
20  parts  per  million  by  volume,  on  a  dry 
basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent.  Compliance 
can  be  determined  by  measuring  either 
organic  HAP's  or  TOC's  using  the 
procedures  in  §63.645. 

(b)  If  a  boiler  or  process  heater  is  used 
to  comply  with  the  percentage  of 
reduction  requirement  or  concentration 
limit  specified  in  paragraph  (a)(2)  of  this 
section,  then  the  vent  stream  shall  be 
introduced  into  the  flame  zone  of  such 
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,a  device,  or  in  a  location  such  that  the 
required  percent  reduction  or 
concentration  is  achieved.  Testing  and 
monitoring  is  required  only  as  speci^ed 
in  §  63.644(a)  and  §63.645  of  this 
subpart. 

§  63.644    Monltortng  provisions  for 
miscellaneous  process  vents. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  owner  or 
operator  of  a  Group  1  miscellaneous 
process  vent  that  uses  a  combustion 
device  to  comply  with  the  requirements 
in  §  63.643(a)  shall  install  the 
monitoring  equipment  specified  in 
paragraph  (a)(1).  (a)(2),  (a)(3),  or  (a)(4)  of 
this  section,  depending  on  the  type  of 
combustion  device  used.  All  monitoring 
equipment  shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufacturer's  specifications. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  an  ultraviolet  beam 
sensor,  or  an  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(3)  Any  boiler  or  process  heater  with 

a  design  heat  input  capacity  greater  than 
or  equal  to  44  megawatt  or  any  boiler  or 
process  heater  in  which  all  vent  streams 
are  introduced  into  the  flame  zone  is 
exempt  from  monitoring. 

(4)  Any  boiler  or  process  heater  less 
than  44  megawatts  design  heat  capacity 
where  the  vent  stream  is  not  introduced 
into  the  flame  zone  is  required  to  use  a 
temperature  monitoring  device  in  the 
firebox  equipped  with  a  continuous 
recorder. 

(b)  An  owner  or  operator  of  a  Group 
1  miscellaneous  process  vent  may 
request  approval  to  monitor  parameters 
other  than  those  listed  in  paragraph  (a) 
of  this  section.  The  request  shall  be 
submitted  according  to  the  procedures 
specified  in  §  63.654(h).  Approval  shall 
be  requested  if  the  owner  or  operator: 

(1)  Uses  a  control  device  other  than  an 
incinerator,  boiler,  process  heater,  or 
flare:  or 


(2)  Uses  one  of  the  control  devices 
listed  in  paragraph  (a)  of  this  section, 
but  seeks  to  monitor  a  parameter  other 
than  those  specified  in  paragraph  (a)  of 
this  section. 

(c)  The  owner  or  operator  of  a  Group 
1  miscellaneous  process  vent  using  a 
vent  system  that  contains  bypass  lines 
that  could  divert  a  vent  stream  away 
fi-om  the  control  device  used  to  comply 
with  paragraph  (a)  of  this  section  shall 
comply  with  either  paragraph  (c)(1)  or 
(c)(2)  of  this  section.  Equipment  such  as 
low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  pressure  relief  valves  needed  for 
safety  reasons,  and  equipment  subject  to 
§  63.648  are  not  subject  to  this 
paragraph. 

(1)  Install,  cahbrate,  maintain,  and 
operate  a  flow  indicator  that  determines 
whether  a  vent  stream  flow  is  present  at 
least  once  every  hour.  Records  shall  be 
generated  as  specified  in  §  63.654(h)  and 
(i).  The  flow  indicator  shall  be  installed 
at  the  entrance  to  any  bypass  line  that 
could  divert  the  vent  stream  away  from 
the  control  device  to  the  atmosphere:  or 

(2)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car-seal  or  a  lock- 
and-key  type  configuration.  A  visual 
inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  closed 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  fine. 

(d)  The  owner  or  operator  shall 
establish  a  range  that  ensures 
compliance  with  the  emissions  standard 
for  each  parameter  monitored  under 
paragraphs  (a)  and  (b)  of  this  section.  In 
order  to  establish  the  range,  the 
information  required  in  §63.654(f)(l)(ii) 
shall  be  submitted  in  the  Notification  of 
Compliance  Status  report. 

(e)  Each  owner  or  operator  of  a  control 
device  subject  to  the  monitoring 
provisions  of  this  section  shall  operate 
the  control  device  in  a  manner 
consistent  with  the  minimum  and/or 
maximum  operating  parameter  value  or 
procedure  required  to  be  monitored 
under  paragraphs  (a)  and  (b)  of  this 
section.  Operation  of  the  control  device 
in  a  maimer  that  constitutes  a  period  of 
excess  emissions,  as  defined  in 

§  63.654(g)(6),  or  failure  to  perform 
procedures  required  by  this  section 
shall  constitute  a  violation  of  the 
applicable  emission  standard  of  this 
subpart. 

§  63.645   Test  methods  and  procedures  for 
miscellaneous  process  vents. 

(a)  To  demonstrate  compliance  with 
§  63.643,  an  owner  or  operator  shall 
follow  §  63.116  except  for  §  63.116(d) 
and  (e)  of  subpart  G  of  this  part  except 


as  provided  in  paragraphs  (b)  through 
(d)  of  this  section. 

(b)  All  references  to  §  63.113(a)(1)  or 
(a)(2)  in  §63.116  of  subpart  G  of  this 
part  shall  be  replaced  with 

§  63.643(a)(1)  or  (a)(2),  respectively. 

(c)  In  §63.116(c)(4)(ii)(C)  of  subpart  G 
of  this  part,  organic  HAP's  in  the  list  of 
HAP's  in  table  1  of  this  subpart  shall  be 
considered  instead  of  the  organic  HAP's 
in  table  2  of  subpart  F  of  this  part. 

(d)  All  references  to  §63. 116(b)(1)  or 
(b)(2)  shall  be  replaced  with  paragraphs 
(d)(1)  and  (d)(2)  of  this  section, 
respectively. 

(1)  Any  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  44 
megawatts  or  greater. 

(2)  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
into  the  flame  zone. 

(e)  For  purposes  of  determining  the 
TOC  emission  rate,  as  specified  under 
paragraph  (f)  of  this  section,  the 
sampling  site  shall  be  after  the  last 
product  recovery  device  (as  defined  in 
§63.641  of  this  subpart)  (if  any  recovery 
devices  are  present)  but  prior  to  the 
inlet  of  any  control  device  (as  defined 
in  §  63.641  of  this  subpart)  that  is 
present,  prior  to  any  dilution  of  the 
process  vent  stream,  and  prior  to  release 
to  the  atmosphere. 

(1)  Methods  1  or  lA  of  40  CFR  part 
60,  appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  site. 

(2)  No  traverse  site  selection  method 
is  needed  for  vents  smaller  than  0.10 
meter  in  diameter. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  an  owner  or  operator 
seeking  to  demonstrate  that  a  process 
vent  TOC  mass  flow  rate  is  less  than  33 
kilograms  per  day  for  an  existing  source 
or  less  than  6.8  kilograms  per  day  for  a 
new  source  in  accordance  with  the 
Group  2  process  vent  definition  of  this 
subpart  shall  determine  the  TOC  mass 
flow  rate  by  the  following  procedures: 

(1)  The  sampling  site  shall  be  selected 
as  specified  in  paragraph  (e)  of  this 
section. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Methods  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A, 

as  appropriate. 

(3)  Method  18  or  Method  25A  of  40 
CFR  part  60,  appendix  A  shall  be  used 
to  measure  concentration;  alternatively, 
any  other  method  or  data  that  has  been 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  this  part 
may  be  used.  If  Method  25A  is  used, 
and  the  TOC  mass  flow  rate  calculated 
from  the  Method  25A  measurement  is 
greater  than  or  equal  to  33  kilograms  per 
day  for  an  existing  source  or  6.8 
kilograms  per  day  for  a  new  source, 
Method  18  may  be  used  to  determine 
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any  non-VOC  hydrocarbons  that  may  be 
deducted  to  calculate  the  TOC  (minus 
non-VOC  hydrocarbons)  concentration 
hnd  mass  flow  rate.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration: 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  four  grab 
samples  shall  be  taken.  If  grab  sampling 
is  used,  then  the  samples  shall  be  taken 
at  approximately  equal  intervals  in  time, 
such  as  15-minute  intervals  during  the 
run. 

(ii)  The  TOC  concentration  (Croc)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  run  using  the 
following  equation  if  Method  18  is  used: 


X 

fn          ^ 

lie, 

_i='l)='        J 

^TOC 

A 

where: 

Groc=Concentration  of  TOC  (minus 

methane  and  ethane),  dry  basis, 

parts  per  million  by  volume. 
Cji=Concentration  of  sample  component 

j  of  the  sample  i,  dry  basis,  parts  per 

million  by  volume. 
n=Number  of  components  in  the 

sample. 
x=sNumber  of  samples  in  the  sample 

run. 
(4)  The  emission  rate  of  TOC  (minus 
methane  and  ethane)  (Eroc)  shall  be 
calculated  using  the  following  equation 
if  Method  18  is  used: 


E  =  K, 


Q. 


c. 


where: 

EsEmission  rate  of  TOC  (minus 
1 1    methane  and  ethane)  in  the  sample, 
'      kilograms  per  day. 

K2=Constant,  2.494  x  10 "*  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minutes  per  hour),  where  the 
standard  temperature  (standard 
cubic  meter)  is  at  20  °C. 
pConcentration  on  a  dry  basis  of 
organic  compound  j  in  parts  per 
million  as  measured  by  Method  18 
of  40  CFR  part  60,  appendix  A,  as 
indicated  in  paragraph  (f)(3)  of  this 
section.  Cj  includes  all  organic 
compounds  measured  minus 
methane  and  ethane. 

Mj=Molecular  weight  of  organic 

compound  j,  gram  per  gram-mole. 

Q»=Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  at  a 
temperature  of  20  "C. 


(5)  If  Method  25A  is  used  the 
emission  rate  of  TOC  (ETOC)  shall  be 
calculated  using  the  following  equation: 
E=K2  Croc  Q» 
where: 
E=Emission  rate  of  TOC  (minus 

methane  and  ethane)  in  the  sample, 
kilograms  per  day. 
K2=Constant,  2.494  x  10"*  (parts  per 
milUon)~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minutes  per  hour),  where  the 
standard  temperature  (standard 
cubic  meter)  is  at  20  "C. 
CToc=Concentration  of  TOC  on  a  dry 
basis  in  parts  per  million  volume  as 
measured  by  Method  25A  of  40  CFR 
part  60,  appendix  A,  as  indicated  in 
paragraph  (f)(3)  of  this  section. 
Qs=Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  at  a 
temperature  of  20  "C. 
(g)  Engineering  assessment  may  be 
used  to  determine  the  TOC  emission 
rate  for  the  representative  operating 
condition  expected  to  yield  the  hi^est 
daily  emission  rate. 

(1)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

(i)  Previous  test  results  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(ii)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(iii)  TOC  emission  rate  specified  or 
implied  within  a  permit  limit  applicable 
to  the  process  vent. 

(iv)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(A)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  TOC  concentrations; 

(B)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities;  and 

(C)  Estimation  of  TOC  concentrations 
based  on  saturation  conditions. 

(v)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented. 

(h)  The  owner  or  operator  of  a  Group 
2  process  vent  shall  recalculate  the  TOC 
emission  rate  for  each  process  vent,  as 
necessary,  whenever  process  changes 
are  made  to  determine  whether  the  vent 
is  in  Group  1  or  Group  2.  Examples  of 
process  changes  include,  but  are  not 
limited  to,  changes  in  production 
capacity,  production  rate,  or  catalyst 
type,  or  whenever  there  is  replacement, 
removal,  or  addition  of  recovery 
equipment.  For  purposes  of  this 
paragraph,  process  changes  do  not 


include:  process  upsets;  unintentional, 
temporary  process  changes;  and  changes 
that  are  within  the  range  on  which  the 
original  calculation  was  based. 

(1)  The  TOC  emission  rate  shall  be 
recalculated  based  on  measurements  of 
vent  stream  flow  rate  and  TOC  as 
specified  in  paragraphs  (e)  and  (f)  of  this 
section,  as  applicable,  or  on  best 
engineering  assessment  of  the  effects  of 
the  change.  Engineering  assessments 
shall  meet  the  specifications  in 
paragraph  (g)  of  this  section. 

(2)  Where  the  recalculated  TOC 
emission  rate  is  greater  than  33 
kilograms  per  day  for  an  existing  source 
or  greater  than  6.8  kilograms  per  day  for 
a  new  source,  the  owner  or  operator 
shall  submit  a  report  as  specified  in 
§63.654  (c),  (d),  (e).  (f),  or  (g),  or  (h)  and 
shall  comply  with  the  appropriate 
provisions  in  §  63.643  by  the  dates 
specified  in  §63.640. 

§  63.646    Storage  vessel  provisions. 

(a)  Each  owner  or  operator  of  a  Group 

1  storage  vessel  subject  to  this  subpart 
shall  comply  with  the  requirements  of 
§§  63.119  through  63.121  of  subpart  G  of 
this  part  except  as  provided  in 
paragraphs  (b)  through  (m)  of  this 
section. 

(b)  As  used  in  this  section,  all  terms 
not  defined  in  §63.641  shall  have  the 
meaning  given  them  in  40  CFR  part  63, 
subparts  A  or  G.  The  Group  1  storage 
vessel  definition  presented  in  §63.641 
shall  apply  in  lieu  of  the  Group  1 
storage  vessel  definitions  presented  in 
tables  5  and  6  of  §  63.119  of  subpart  G 
of  this  part. 

(1)  An  owner  or  operator  may  use 
good  engineering  judgement  or  test 
results  to  determine  the  stored  liquid 
weight  percent  total  organic  HAP  for 
purposes  of  group  determination.  Data, 
assumptions,  and  procedures  used  in 
the  determination  shall  be  documented. 

(2)  When  an  owner  or  operator  and 
the  Administrator  do  not  agree  on 
whether  the  weight  percent  organic 
HAP  in  the  stored  liquid  is  above  or 
below  4  percent  for  existing  sources  and 

2  percent  for  new  sources.  Method  18  of 
40  CFR  part  60,  appendix  A  shall  be 
used. 

(c)  The  following  paragraphs  do  not 
apply  to  storage  vessels  at  existing 
sources  subject  to  this  subpart:  §  63.119 
(b)(5),  (b)(6),  (c)(2),  and  (d)(2). 

(d)  References  shall  be  replaced  as 
specified  in  paragraphs  (d)(1)  through 
(d)(9)  of  this  section. 

(1)  All  references  to  §63.100(k)  of 
subpart  F  of  this  part  (or  the  schedule 
provisions  and  the  compliance  date) 
shall  be  replaced  with  §  63.640(h). 

(2)  All  references  to  April  22.  1994 
shall  be  replaced  with  August  18, 1995. 
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(3)  All  .references  to  December  31, 
1992  shall  be  replaced  with  July  15. 
1994. 

(4)  All  references  to  the  compliance 
dates  specified  in  §63.100  of  subpart  F 
shall  be  replaced  with  §  63.640  (h) 
through  (m). 

(5)  All  references  to  §63.150  in 
§63.119  of  subpart  G  of  this  part  shall 
be  replaced  widi  §63.652. 

(6)  All  references  to  §  63.113(a)(2)  of 
subpart  G  shall  be  replaced  with 

§  63.643(a)(2)  of  this  subpart. 

(7)  All  references  to  §  63.126(b)(1)  of 
subpart  G  shall  be  replaced  with 

§  63.422(b)  of  subpart  R  of  this  part. 

(8)  All  references  to  §  63.128(a)  of 
subpart  G  shall  be  replaced  with 
§63.425,  paragraphs  (a)  through  (c)  and 
(e)  through  (h)  of  subpart  R  of  this  part. 

(9)  All  references  to  §  63.139(d)(1)  in 
§63.120(d)(l)(iii)  of  subpart  G  shall  be 
replaced  with  §61.355  of  subpart  FF  of 
part  61. 

(e)  When  complying  with  the 
inspection  requirements  of  §63.120  of 
subpart  G  of  this  part,  owners  and 
operators  of  storage  vessels  at  existing 
sources  subject  to  this  subpart  are  not 
required  to  comply  with  the  provisions 
for  gaskets,  slotted  membranes,  and 
sleeve  seals. 

(f)  The  following  paragraphs  (f)(1), 
(f)(2),  and  (f)(3)  of  this  section  apply  to 
Group  1  storage  vessels  at  existing 
sources: 

(1)  If  a  cover  or  lid  is  installed  on  an 
opening  on  a  floating  roof,  the  cover  or 
lid  shall  remain  closed  except  when  the 
cover  or  lid  must  be  open  for  access. 

(2)  Rim  space  vents  are  to  be  set  to 
open  only  when  the  floating  roof  is  not 
floating  or  when  the  pressure  beneath 
the  rim  seal  exceeds  the  manufactiu«r's 
recommended  setting. 

(3)  Automatic  bleeder  vents  are  to  be 
closed  at  all  times  when  the  roof  is 
floating  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports. 

(g)  Failure  to  perform  inspections  and 
monitoring  required  by  this  section 
shall  constitute  a  violation  of  the 
applicable  standard  of  this  subpart. 

(h)  References  in  §§  63.119  through 
63.121  to  §  63.122(g)(1).  §  63.151.  and 
references  to  initial  notification 
reauirements  do  not  apply. 

(i)  References  to  the  Implementation 
Plan  in  §63.120,  paragraphs  (d)(2)  and 
(d)(3)(i)  shall  be  replaced  with  the 
Notification  of  Compliance  Status 
report. 

(j)  References  to  the  Notification  of 
Compliance  Status  report  in  §  63.152(b) 
shall  be  replaced  writh  §  63.654(f). 

(k)  References  to  the  Periodic  Reports 
in  §  63.152(c)  shall  be  replaced  with 
§  63.654(g). 


(I)  The  State  or  local  permitting 
authority  can  waive  the  notification 
requirements  of  §§  63.120(a)(5). 
63.120(a)(6),  63.120(b){10)(ii),  and 
63.120(b)(10)(iii)  for  all  or  some  storage 
vessels  at  petroleum  refineries  subject  to 
this  subpart.  The  State  or  local 
permitting  authority  may  also  grant 
permission  to  refill  storage  vessels 
sooner  than  30  days  after  submitting  the 
notifications  in  §§  63.120(a)(6)  or 
63.120(b)(10)(iii)  for  all  storage  vessels 
at  a  refinery  or  for  individual  storage 
vessels  on  a  case-by-case  basis. 

§  63.647    Wastewater  provisions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  owner  or 
operator  of  a  Group  1  wastewater  stream 
shall  comply  with  the  requirements  of 
§§61.340  through  61.355  of  40  CFR  part 
61,  subpart  FF  for  each  process 
wastewater  stream  that  meets  the 
definition  in  §  63.641. 

(b)  As  used  in  this  section,  all  terms 
not  defined  in  §63.641  shall  have  the 
meaning  given  them  in  the  Clean  Air 
Act  or  in  40  CFR  part  61 ,  subpart  FF, 
§61.341. 

(c)  Each  owner  or  operator  required 
under  subpart  FF  of  40  CFR  part  61  to 
perform  periodic  measurement  of 
benzene  concentration  in  wastewater,  or 
to  monitor  process  or  control  device 
operating  parameters  shall  operate  in  a 
manner  consistent  with  the  minimum  or 
maximum  (as  appropriate)  permitted 
concentration  or  operating  parameter 
values.  Operation  of  the  process, 
treatment  unit,  or  control  device 
resulting  in  a  measiued  concentration  or 
operating  parameter  value  outside  the 
permitted  limits  shall  constitute  a 
violation  of  the  emission  standards. 
Failiu«  to  perform  required  leak 
monitoring  for  closed  vent  systems  and 
control  devices  or  failure  to  repair  leaks 
within  the  time  period  specified  in 
subpart  FF  of  40  CFR  part  61  shall 
constitute  a  violation  of  the  standard. 

§63.648    Equipment  leak  standards, 
(a)  Each  owner  or  operator  of  an 

existing  source  subject  to  the  provisions 
of  this  subpart  shall  comply  with  the 
provisions  of  40  CFR  part  60  subpart  W 
and  paragraph  (b)  of  this  section  except 
as  provided  in  paragraphs  (a)(1).  (a)(2), 
and  (c)  through  (i)  of  this  section.  Each 
owner  or  operator  of  a  new  source 
subject  to  the  provisions  of  this  subpart 
shall  comply  with  subpart  H  of  this  part 
except  as  provided  in  paragraphs  (c) 
through  (i)  of  this  section. 

(1)  For  purposes  of  compliance  with 
this  section,  Uie  provisions  of  40  CFR 
part  60,  subpart  W  apply  only  to 
equipment  in  organic  HAP  service,  as 
defined  in  §63.641  of  this  subpart. 


(2)  Calculation  of  percentage  leaking 
equipment  components  for  subpart  W 
of  40  CFR  part  60  may  be  done  on  a 
process  unit  basis  or  a  sourcewide  basis. 
Once  the  owner  or  operator  has  decided, 
all  subsequent  calculations  shall  be  on 
the  same  basis  unless  a  permit  change 
is  made. 

(b)  The  use  of  monitoring  data 
generated  before  August  18. 1995  to 
qualify  for  less  frequent  monitoring  of 
valves  and  pumps  as  provided  under  40 
CFR  part  60  subpart  W  or  subpart  H  of 
this  part  and  paragraph  (c)  of  this 
section  (i.e.,  quarterly  or  semiannually) 
is  governed  by  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Monitoring  data  must  meet  the  test 
methods  and  procedures  specified  in 

§  60.485(b)  of  40  CFR  part  60,  subpart 
W  or  §  63.180(b)(1)  through  (b)(5)  of 
subpart  H  of  this  part  except  for  minor 
departures. 

(2)  Departures  from  the  criteria 
specified  in  §  60.485(b)  of  40  CFR  part 
60  subpart  W  or  §  63.180(b)(1)  through 
(b)(5)  of  subpart  H  of  this  part  or  from 
the  monitoring  frequency  specified  in 
subpart  W  or  in  paragraph  (c)  of  this 
section  (such  as  every  6  weeks  instead 
of  monthly  or  quarterly)  are  minor  and 
do  not  significantly  aiTect  the  quality  of 
the  data.  An  example  of  a  minor 
departure  is  monitoring  at  a  slightly 
different  frequency  (such  as  every  6 
weeks  instead  of  monthly  or  quarterly). 
Failure  to  use  a  calibrated  instrument  is 
not  considered  a  minor  departure. 

(c)  In  lieu  of  complying  with  the 
existing  source  provisions  of  paragraph 
(a)  in  this  section,  an  ovraer  or  operator 
may  elect  to  comply  with  the 
requirements  of  §§  63.161  through 
63.169,  63.171.  63.172,  63.175,  63.176, 
63.177,  63.179,  and  63.180  of  subpart  H 
of  this  part  except  as  provided  in 
paragraphs  (c)(1)  through  (c)(10)  and  (e) 
through  (i)  of  this  section. 

(1)  The  instrument  readings  that 
define  a  leak  for  light  liquid  pumps 
subject  to  §  63.163  of  subpart  H  of  this 
part  and  gas/vapor  and  light  liquid 
valves  subject  to  §  63.168  of  subpart  H 
of  this  part  are  specified  in  table  2  of 
this  subpart. 

(2)  In  phase  III  of  the  valve  standard, 
the  owner  or  operator  may  monitor 
valves  for  leaks  as  specified  in 
paragraphs  (c)(2}(i)  or  {c)(2)(ii)  of  this 
section. 

(i)  If  the  owner  or  operator  does  not 
elect  to  monitor  connectors,  then  the 
owner  or  operator  shall  monitor  valves 
according  to  the  frequency  specified  in 
table  8  of  this  subpart. 

(ii)  If  an  owner  or  operator  elects  to 
monitor  connectors  according  to  the 
provisions  of  §  63.649,  paragraphs  (b). 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18.  1995  /  Rules  and  Regulations        43271 


(c),  or  (d),  then  the  owner  or  operator 
shall  monitor  valves  at  the  frequencies 
specified  in  table  9  of  this  subpart. 

(3)  The  ovraer  or  operator  shall  decide 
no  later  than  the  first  required 
monitoring  period  after  the  phase  I 
compliance  date  specified  in  §  63.640(h) 
whether  to  calculate  the  percentage 
leaking  valves  on  a  process  imit  basis  or 
on  a  sourcewide  basis.  Once  the  ovmer 
or  operator  has  decided,  all  subsequent 
calculations  shall  be  on  the  same  basis 
unless  a  permit  change  is  made. 

(4)  The  owner  or  operator  shall  decide 
no  later  than  the  first  monitoring  period 
after  the  phase  III  compliance  date 
specified  in  §  63.640(h)  whether  to 
monitor  connectors  according  to  the 
provisions  in  §63.649,  paragraphs  (b), 
(c),or(d). 

(5)  Connectors  in  gas/vapor  service  or 
li^t  liquid  service  are  subject  to  the 
requirements  for  connectors  in  heavy 
liquid  service  in  §  63.169  of  subpart  H 
of  this  part  (except  for  the  agitator 
provisions).  The  leak  definition  for 
valves,  connectors,  and  instrumentation 
systems  subject  to  §63.169  is  1,000 
parts  per  million. 

(6)  In  phase  m  of  the  piunp  standard, 
except  as  provided  in  paragraph  (c)(7)  of 
this  section,  owners  or  operators  that 
achieve  less  than  10  percent  of  light 
liquid  pumps  leaking  or  three  light 
liqxiid  pumps  leaking,  whichever  is 
greater,  shall  monitor  light  liquid 
pumps  monthly. 

(7)  Owners  or  operators  that  achieve 
less  than  3  percent  of  light  liquid  piunps 
leaking  or  one  light  liquid  pump 
leaking,  whichever  is  greater,  shall 
monitor  light  liquid  pumps  quarterly. 

(8)  An  owner  or  operator  may  make 
the  election  described  in  paragraphs 
(c)(3)  and  (c)(4)  of  this  section  at  any 
time  except  that  any  election  to  change 
after  the  initial  election  shall  be  treated 
as  a  permit  modification  according  to 
the  terms  of  part  70  of  this  chapter. 

(9)  When  complying  with  the 
requirements  of  §63.138(e)(3)(i)  of 
subpart  H  of  this  part,  non-repairable 
valves  shall  be  included  in  the 
calculation  of  percent  leaking  valves  the 
first  time  the  valve  is  identified  as 
leaking  and  non-repairable.  Otherwise,  a 
number  of  non-repairable  valves  up  to  a 
maximum  of  1  percent  per  year  of  the 
total  niunber  of  valves  in  organic  HAP 
service  up  to  a  maximum  of  3  percent 
may  be  excluded  from  calculation  of 
percent  leaking  valves  for  subsequent 
monitoring  periods.  When  the  nimiber 
of  non-repairable  valves  exceeds  3 
percent  of  the  total  niunber  of  valves  in 
organic  HAP  service,  the  nimiber  of 
non-repairable  valves  exceeding  3 
percent  of  the  total  niunber  shall  be 


included  in  the  calculation  of  percent 
leaking  valves. 

(10)  If  in  phase  III  of  the  valve 
standard  any  valve  is  designated,  as 
described  in  40  CFR  60.4685(e)(2),  as 
having  no  detectable  emissions  the 
ovraer  or  operator  has  the  option  of 
following  the  provisions  of  §  60.482-7(f) 
of  subpart  W  of  part  60.  If  an  owner  or 
operator  chooses  to  comply  with  the 
provisions  of  40  CFR  60.482-7(f),  the 
valve  is  exempt  from  the  valve 
monitoring  provisions  of  §  63.168  of 
subpart  H  of  this  part. 

(d)  Upon  startup  of  new  sources,  the 
owner  or  operator  shall  comply  with 

§  63.163(a)(l)(ii)  of  subpart  H  of  this 
part  for  light  liquid  pumps  and 
§  63.168(a)(l)(ii)  of  subpart  H  of  this 
part  for  gas/vapor  and  light  liquid 
valves. 

(e)  For  reciprocating  pumps  in  heavy 
liquid  service,  owners  and  operators  are 
not  required  to  comply  with  the 
requirements  in  §  63.169  of  subpart  H  of 
this  part. 

(f)  Reciprocating  pumps  in  light 
liquid  service  are  exempt  from  §§  63.163 
and  60.482  if  recasting  the  distance 
piece  or  reciprocating  pump 
replacement  is  required. 

(g)  Compressors  in  hydrogen  service 
are  exempt  from  the  requirements  of 
paragraphs  (a)  and  (c)  of  this  section  if 
an  owner  or  operator  demonstrates  that 
a  compressor  is  in  hydrogen  service. 

(1)  Each  compressor  is  presumed  not 
to  be  in  hydrogen  service  unless  an 
owner  or  operator  demonstrates  that  the 
piece  of  equipment  is  in  hydrogen 
service. 

(2)  For  a  piece  of  equipment  to  be 
considered  in  hydrogen  service,  it  must 
be  determined  that  the  percentage 
hydrogen  content  can  be  reasonably 
expected  always  to  exceed  50  percent  by 
volume. 

(i)  For  purposes  of  determining  the 
percentage  hydrogen  content  in  the 
process  fluid  that  is  contained  in  or 
contacts  a  compressor,  the  owner  or 
operator  shall  use  either: 

(A)  Procedures  that  conform  to  those 
specified  in  §  60.593(b)(2)  of  40  part  60, 
subpart  GGG. 

(B)  Engineering  judgment  to 
demonstrate  that  the  percentage  content 
exceeds  50  percent  by  volume,  provided 
the  engineering  judgment  demonstrates 
that  the  content  clearly  exceeds  50 
percent  by  volume. 

[1]  When  an  owner  or  operator  and 
the  Administrator  do  not  agree  on 
whether  a  piece  of  equipment  is  in 
hydrogen  service,  the  procedures  in 
paragraph  (g)(2)(i)(A)  of  this  section 
shall  be  used  to  resolve  the 
disagreement. 


[2)  If  an  owner  or  operator  determines 
that  a  piece  of  equipment  is  in  hydrogen 
service,  the  determination  can  be 
revised  only  by  foUowring  the 
procedures  in  paragraph  (g)(2)(i)(A)  of 
this  section. 

(h)  Each  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 
must  maintain  all  records  for  a 
minimum  of  5  years. 

(i)  Reciprocating  compressors  are 
exempt  from  seal  requirements  if 
recasting  the  distance  piece  or 
compressor  replacement  is  required. 

§  63.649    Altamative  means  of  emission 
limitation:  Connectors  In  gas/vapor  servics 
and  light  liquid  service. 

(a)  If  an  ourner  or  operator  elects  to 
monitor  valves  according  to  the 
provisions  of  §  63.648(c)(2)(ii),  the 
owner  or  operator  shall  implement  one 
of  the  connector  monitoring  programs 
specified  in  paragraphs  (b),  (c),  or  (d)  of 
this  section. 

(b)  Random  200  connector  alternative. 
The  owTier  or  operator  shall  implement 
a  random  sampling  program  for 
accessible  connectors  of  2.0  inches 
nominal  diameter  or  greater.  The 
program  does  not  apply  to  inaccessible 
or  unsafe-to-monitor  connectors,  as 
defined  in  §  63.174  of  subpart  H.  The 
sampling  program  shall  be  implemented 
source-wide. 

(1)  Within  the  first  12  months  after 
the  phase  III  compliance  date  specified 
in  §  63.640(h),  a  sample  of  200 
connectors  shall  be  randomly  selected 
and  monitored  using  Method  21  of  40 
CFR  part  60,  appendix  A. 

(2)  The  instrument  reading  that 
defines  a  leak  is  1,000  parts  per  million. 

(3)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 

.is  detected  except  as  provided  in 
paragraph  (e)  of  this  section.  A  first 
attempt  at  repair  shall  be  made  no  later 
than  5  calendar  days  after  the  leak  is 
detected. 

(4)  If  a  leak  is  detected,  the  connector 
shall  be  monitored  for  leaks  wnthin  the 
first  3  months  after  its  repair. 

(5)  After  conducting  the  initial  survey 
required  in  paragraph  (b)(1)  of  this 
section,  the  owner  or  operator  shall 
conduct  subsequent  monitoring  of 
connectors  at  the  ft^uencies  specified 
in  paragraphs  (b)(5)(i)  through  (b)(5)(iv) 
of  this  section. 

(i)  If  the  percentage  leaking 
connectors  is  2.0  percent  or  greater,  the 
owner  or  operator  shall  survey  a  random 
sample  of  200  connectors  once  every  6 
months. 

(ii)  If  the  percentage  leaking 
connectors  is  1.0  percent  or  greater  but 
less  than  2.0  percent,  the  owner  or 
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operator  shall  survey  a  random  sample 
of  200  connectors  once  per  year. 

(iii)  If  the  percentage  leaking 
connectors  is  0.5  percent  or  greater  but 
less  than  1.0  percent,  the  owner  or 
operator  shall  survey  a  random  sample 
of  200  connectors  once  every  2  years. 

(iv)  If  the  percentage  leaking 
connectors  is  less  than  0.5  percent,  the 
owner  or  operator  shall  survey  a  random 
sample  of  200  connectors  once  every  4 
years. 

(6)  Physical  tagging  of  the  connectors 
to  indicate  that  they  are  subject  to  the 
monitoring  provisions  is  not  required. 
Connectors  may  be  identified  by  the 
area  or  length  of  pipe  and  need  not  be 
individually  identified. 

(c)  Connector  inspection  alternative. 
The  owner  or  operator  shall  implement 
a  program  to  monitor  all  accessible 
connectors  in  gas/vapor  service  that  are 
2.0  inches  (nominal  diameter)  or  greater 
and  inspect  all  accessible  connectors  in 
light  Liquid  service  that  are  2  inches 
(nominal  diameter]  or  greater  as 
described  in  paragraphs  (c)(1)  through 
(c)(7)  of  this  section.  The  program  does 
not  apply  to  inaccessible  or  unsafe-to- 
monitor  connectors. 

(1)  Within  12  months  after  the  phase 
in  compliance  date  specified  in 

§  63.640(h),  all  connectors  in  gas/vapor 
service  shall  be  monitored  using 
Method  21  of  40  CFR  part  60  appendix 
A.  The  instrument  reading  that  defines 
a  leak  is  1,000  parts  per  million. 

(2)  All  connectors  in  light  liquid 
service  shall  be  inspected  for  leaks.  A 
leak  is  detected  if  liquids  are  observed 
to  be  dripping  at  a  rate  greater  than 
three  drops  per  minute. 

(3)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 
is  detected  except  as  provided  in 
paragraph  (e)  of  this  section.  A  first 
attempt  at  repair  shall  be  made  no  later 
than  5  calendar  days  after  the  leak  is 
detected. 

(4)  If  a  leak  is  detected,  connectors  in 
gas/vapor  service  shall  be  monitored  for 
leaks  within  the  first  3  months  after 
repair.  Connectors  in  light  Uquid  service 
shall  be  inspected  for  indications  of 
leaks  within  the  first  3  months  after 
repair.  A  leak  is  detected  if  liquids  are 
observed  to  be  dripping  at  a  rate  greater 
than  three  drops  per  minute. 

(5)  After  conducting  the  initial  survey 
required  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section,  the  owner  or  operator 
shall  conduct  subsequent  monitoring  at 
the  frequencies  specified  in  paragraphs 
(c)(5)(i)  through  (c)(5)(iii)  of  this  section. 

(i)  If  the  percentage  leaking 
connectors  is  2.0  percent  or  greater,  the 
owner  or  operator  shall  monitor  or 


inspect,  as  applicable,  the  connectors 
once  per  year. 

(ii)  If  the  percentage  leaking 
connectors  is  1.0  percent  or  greater  but 
less  than  2.0  percent,  the  owner  or 
operator  shall  monitor  or  inspect,  as 
applicable,  the  connectors  once  every  2 
years. 

(iii)  If  the  percentage  leaking 
connectors  is  less  than  1.0  percent,  the 
owner  or  operator  shall  monitor  or 
inspect,  as  applicable,  the  connectors 
once  every  4  years. 

(6)  The  percentage  leaking  coimectors 
shall  be  calculated  for  coimectors  in 
gas/vapor  service  and  for  connectors  in 
light  liquid  service.  The  data  for  the  two 
groups  of  connectors  shall  not  be  pooled 
for  the  purpose  of  determining  the 
percentage  leaking  connectors. 

(i)  The  percentage  leaking  connectors 
shall  be  calculated  as  follows: 

%  CL=l(CL-CAN)/C+Ce)]xlOO 

where: 

%  C|.=Percentage  leaking  connectors. 
CL=Niunber  of  connectors  including 
nonrepairables,  measiued  at  1,000 
parts  per  million  or  greater,  by 
Method  21  of  40  CFR  part  60, 
Appendix  A. 
CAN=Number  of  allowable  nonrepairable 
connectors,  as  determined  by 
monitoring,  not  to  exceed  3  percent 
of  the  total  connector  population, 
C.. 
C=Total  niunber  of  monitored 
coimectors,  including 
nonrepairables,  in  the  process  imit. 
Cc=Optional  credit  for  removed 

connectors=0.67xnet  number  (i.e., 
the  total  number  of  connectors 
removed  minus  the  total  added)  of 
connectors  in  organic  HAP  service 
removed  from  the  process  imit  after 
the  applicabihty  date  set  forth  in 
§  63.640(h)(4)(ui)  for  existing 
process  units,  and  after  the  date  of 
start-up  for  new  process  units.  If 
credits  are  not  taken,  then  Cc=0. 
(ii)  Nonrepairable  connectors  shall  be 
included  in  the  calculation  of 
percentage  leaking  connectors  the  first 
time  the  connector  is  identified  as 
leaking  and  nonrepairable.  Otherwise,  a 
number  of  nonrepairable  connectors  up 
to  a  maximum  of  1  percent  per  year  of 
the  total  number  of  connectors  in 
organic  HAP  service  up  to  a  maximum 
of  3  percent  may  be  excluded  from 
calculation  of  percentage  leaking 
connectors  for  subsequent  monitoring 
periods. 

(iii)  If  the  number  of  nonrepairable 
connectors  exceeds  3  percent  of  the  total 
number  of  connectors  in  organic  HAP 
service,  the  niunber  of  nonrepairable 
connectors  exceeding  3  percent  of  the 
total  number  shall  be  included  in  the 


calculation  of  the  percentage  leaking 
connectors. 

(7)  Physical  tagging  of  the  connectors 
to  indicate  that  they  are  subject  to  the 
monitoring  provisions  is  not  required. 
Connectors  may  be  identified  by  the 
area  or  length  of  pipe  and  need  not  be 
individually  identified. 

(d)  Subpart  H  program.  The  owner  or 
operator  shall  implement  a  program  to 
comply  with  the  provisions  in  §  63.174 
of  this  part. 

(e)  Delay  of  repair  of  connectors  for 
which  leaks  have  been  detected  is 
allowed  if  repair  is  not  technically 
feasible  by  normal  repair  techniques 
without  a  process  unit  shutdown. 
Repair  of  this  equipment  shall  occur  by 
the  end  of  the  next  process  uinit 
shutdown. 

(1)  Delay  of  repair  is  allowed  for 
equipment  that  is  isolated  fi-om  the 
process  and  that  does  not  remain  in 
organic  HAP  service. 

(2)  Delay  of  repair  for  connectors  is 
also  allowed  if: 

(i)  The  owner  or  operator  determines 
that  emissions  of  purged  material 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
likely  to  result  from  delay  of  repair,  and 

(ii)  When  repair  procedures  are 
accomplished,  the  purged  material 
would  be  collected  and  destroyed  or 
recovered  in  a  control  device. 

(f)  Any  connector  that  is  designated  as 
an  unsafe-to-repair  connector  is  exempt 
from  the  requirements  of  paragraphs 
(b)(3)  and  (b)(4),  (c)(3)  and  (c)(4),  or  (d) 
of  this  section  if: 

(1)  The  owner  or  operator  determines 
that  repair  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with 
paragraphs  (b)(3)  and  (b)(4),  (c)(3)  and 
(c)(4),  of  this  section;  or 

(2)  The  connector  will  be  repaired 
before  the  end  of  the  next  scheduled 
process  unit  shutdov^m. 

(g)  The  owner  or  operator  shall 
maintain  records  to  document  that  the 
connector  monitoring  or  inspections 
have  been  conducted  as  required  and  to 
document  repair  of  leaking  connectors 
as  applicable. 

§  63.650    Gasolln*  loading  rack  provisions. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (c)  of  this  section,  each 
owner  or  operator  of  a  gasoline  loading 
rack  classified  under  Standard 
Industrial  Classification  code  291 1 
located  within  a  contiguous  area  and 
under  common  control  with  a 
petroleum  refinery  shall  comply  with 
subpart  R.  §§  63.421,  63.422(a)  through 
(d),  63.425(a)  through  (c),  63.425(e) 
through  (h),  63.427(a)  and  (b),  and 
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63.428(b),  (c),  (g)(1).  and  (h)(1)  through 
(h)(3). 

(b)  As  used  in  this  section,  all  terms 
not  defined  in  §  63.641  shall  have  the 
meaning  given  them  in  subpart  A  or  in 
40  CFR  part  63,  subpart  R  The  §  63.641 
definition  of  "affected  source"  applies 
under  this  section. 

(c)  Gasoline  loading  racks  regulated 
under  this  subpart  are  subject  to  the 
compliance  dates  specified  in 

§  63.640(h). 

9  63.651    Marina  tank  vassal  loading 
operation  provisions. 

(a)  Except  as  provided  in  paragraphs 
Qa)  through  (c)  of  this  section,  each 
owner  or  operator  of  a  marine  tank 
vessel  loading  operation  located  at  a 
petroleum  refinery,  shall  comply  with 
the  requirements  of  §§  63.560  through 
63.567  of  40  CFR  part  63,  subpart  Y. 

(b)  As  used  in  this  section,  all  terms 
not  defined  in  §  63.641  shall  have  the 
meaning  given  them  in  subpart  A  or  in 
40  CFR  part  63,  subpart  Y.  The  §  63.641 
definition  of  "affected  soiuce"  applies 
under  this  section. 

(c)  The  Initial  Notification  Report 
under  §  63.567(b)  is  not  required. 

{  63.652    Emissions  averaging  piDvlsions. 

(a)  This  section  applies  to  owners  or 
operators  of  existing  sources  who  seek 
to  comply  with  the  emission  standard  in 
§  63.642(g)  by  using  emissions  averaging 
according  to  §  63.642(1)  rather  than 
following  the  provisions  of  §§  63.643 
through  63.647,  and  §§  63.650  and 
63.651.  Existing  marine  tank  vessel 
loading  operations  imable  to  comply 
with  the  standard  by  using  emissions 
averaging  are  those  marine  tank  vessels 
subject  to  40  CFR  63.562(e)  of  this  part 
and  the  Valdez  Marine  Terminal  source. 

(b)  The  owner  or  operator  shall 
develop  and  submit  for  approval  an 
Implementation  Plan  containing  all  of 
the  information  required  in  §  63.653(d) 
for  all  points  to  be  included  in  an 
emissions  average.  The  Implementation 
Plan  shall  identify  all  emission  points  to 
be  included  in  the  emissions  average. 
This  must  include  any  Group  1 
emission  points  to  which  the  reference 
control  technology  (defined  in  §  63.641) 
is  not  applied  and  all  other  emission 
points  being  controlled  as  part  of  the 
average. 

(c)  The  following  emission  points  can 
be  used  to  generate  emissions  averaging 
credits  if  control  was  applied  after 
November  15, 1990  and  if  sufficient 
information  is  available  to  determine 
the  appropriate  value  of  credits  for  the 
emission  point: 

(1)  Group  2  emission  points; 

(2)  Group  1  storage  vessels.  Group  1 
wastewater  streams.  Group  1  gasoline 


loading  racks.  Group  1  marine  tank 
vessels,  and  Group  1  miscellaneous 
process  vents  that  are  controlled  by  a 
technology  that  the  Administrator  or 
permitting  authority  agrees  has  a  higher 
nominal  efficiency  than  the  reference 
control  technology.  Information  on  the 
nominal  efficiencies  for  such 
technologies  must  be  submitted  and 
approved  as  provided  in  paragraph  (i)  of 
this  section;  and 

(3)  Emission  points  from  which 
emissions  are  reduced  by  pollution 
prevention  measures.  Percentages  of 
reduction  for  pollution  prevention 
measiues  shall  be  determined  as 
specified  in  paragr^h  (j)  of  this  section. 

(i)  For  a  Group  1  emission  point,  the 
pollution  prevention  measure  must 
reduce  emissions  more  than  the 
reference  control  technology  would 
have  had  the  reference  control 
technology  been  applied  to  the  emission 
point  instead  of  the  pollution 
prevention  measure  except  as  provided 
in  paragraph  (c)(3)(ii)  of  diis  section. 

(li)  If  a  pollution  prevention  measure 
is  used  in  conjimction  with  other 
controls  for  a  Group  1  emission  point, 
the  pollution  prevention  measure  alone 
does  not  have  to  reduce  emissions  more 
than  the  reference  control  technology, 
but  the  combination  of  the  pollution 
prevention  measure  and  other  controls 
must  reduce  emissions  more  than  the 
reference  control  technology  would 
have  had  it  been  applied  instead. 

(d)  The  following  emission  points 
cannot  be  used  to  generate  emissions 
averaging  credits: 

(1)  Emission  points  already  controlled 
on  or  before  November  15, 1990  unless 
the  level  of  control  is  increased  after 
November  15, 1990,  in  which  case 
credit  will  be  allowed  only  for  the 
increase  in  control  after  November  15. 
1990; 

(2)  Group  1  emission  points  that  are 
controlled  by  a  reference  control 
technology  imless  the  reference  control 
technology  has  been  approved  for  use  in 
a  different  manner  and  a  higher  nominal 
efficiency  has  been  assigned  according 
to  the  procedures  in  paragraph  (i)  of  this 
section.  For  example,  it  is  not  allowable 
to  claim  that  an  internal  floating  roof 
meeting  only  the  specifications  stated  in 
the  reference  control  technology 
definition  in  §  63.641  (i.e.,  that  meets 
the  specifications  of  §  63.119(b)  of 
subpart  G  but  does  not  have  controlled 
fittings  per  §  63.119  (b)(5)  and  (b)(6).of 
subpart  G]  applied  to  a  storage  vessel  is 
achieving  greater  than  95  percent 
control; 

(3)  Emission  points  on  shutdovra 
process  units.  Process  units  that  are  shut 
dov^m  cannot  be  used  to  generate  credits 
or  debits; 


(4)  Wastewater  that  is  not  process 
wastewater  or  wastewater  streams 
treated  in  biological  treatment  units. 
These  two  types  of  wastewater  cannot 
be  used  to  generate  credits  or  debits. 
Group  1  wastewater  streams  cannot  be 
left  imdercontroUed  or  uncontrolled  to 
generate  debits.  For  the  purposes  of  this 
section,  the  terms  "wastewater"  and 
"wastewater  stream"  are  used  to  mean 
process  wastewater;  and 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart,  unless  the  level 
of  control  has  been  increased  after 
November  15, 1990  above  what  is 
required  by  the  other  State  or  Federal 
rule.  Only  the  control  above  what  is 
required  by  the  other  State  or  Federal 
rule  will  be  credited.  However,  if  an 
emission  point  has  been  used  to 
generate  emissions  averaging  credit  in 
an  approved  emissions  average,  and  the 
point  is  subsequently  made  subject  to  a 
State  or  Federal  rule  other  than  this 
subpart,  the  point  can  continue  to 
generate  emissions  averaging  credit  for  - 
the  purpose  of  complying  with  the 
previously  approved  average. 

(e)  For  all  points  included  in  an 
emissions  average,  the  owner  or 
operator  shall: 

(1)  Calculate  and  record  monthly 
debits  for  all  Group  1  emission  points 
that  are  controlled  to  a  level  less 
stringent  than  the  reference  control 
technology  for  those  emission  points. 
Equations  in  paragraph  (g)  of  this 
section  shall  be  used  to  calculate  debits. 

(2)  Calculate  and  record  monthly 
credits  for  all  Group  1  or  Group  2 
emission  points  that  are  overcontrolled 
to  compensate  for  the  debits.  Equations 
in  paragraph  (h)  of  this  section  shall  be 
used  to  calculate  credits.  Emission 
points  and  controls  that  meet  the 
criteria  of  paragraph  (c)  of  this  section 
may  be  included  in  the  credit 
calculation,  whereas  those  described  in 
paragraph  (d)  of  this  section  shall  not  be 
included. 

(3)  Demonstrate  that  annual  credits 
calculated  according  to  paragraph  (h)  of 
this  section  are  greater  than  or  equal  to 
debits  calculated  for  the  same  annual 
compliance  period  according  to 
paragraph  (g)  of  this  section. 

(i)  The  initial  demonstration  in  the 
Implementation  Plan  that  credit- 
generating  emission  points  will  be 
capable  of  generating  sufficient  credits 
to  offset  the  debits  from  the  debit- 
generating  emission  points  must  be 
made  under  representative  operating 
conditions. 

(ii)  After  the  compliance  date,  actual 
operating  data  will  be  used  for  all  debit 
and  credit  calculations. 
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(4)  Demonstrate  that  debits  calculated 
for  a  quarterly  (3-month)  period 
according  to  paragraph  (g)  of  this 
section  are  not  more  than  1.30  times  the 
credits  for  the  same  period  calaUated 
according  to  paragraph  (h)  of  this 
section.  Comphance  for  the  quarter  shall 
be  determined  based  on  the  ratio  of 
credits  and  debiCs  from  that  quarter, 
with  30  percent  more  debits  than  credits 
allowed  on  a  quarterly  basis. 

(5)  Record  and  report  quarterly  and 
annual  credits  and  debits  in  the  Periodic 
Reports  as  specified  in  §  63.654(g)(8). 
Every  fourth  Periodic  Report  shall 
include  a  certification  of  compliance 
with  the  ranissions  averaging  provisions 
as  required  by  §  63.654(g)(8)(iii). 

(f)  Debits  and  credits  shall  be 
calculated  in  accordance  with  the 
methods  and  procedures  specified  in 
paragraphs  (g)  and  (h)  of  this  section. 


respectively,  and  shall  not  include 
emissions  from  the  following: 

(1)  More  than  20  individual  emission 
points.  Where  pollution  prevention 
measures  (as  specified  in  paragraph 
(j)(l)  of  this  section)  are  used  to  control 
emission  points  to  be  included  in  an 
emissions  average,  no  more  than  25 
emission  points  may  be  included  in  the 
average.  For  example,  if  two  emission 
points  to  be  included  in  an  emissions 
average  are  controlled  by  pollution 
prevention  measmres,  the  average  may 
include  up  to  22  emission  points. 

(2)  Periods  of  startup,  shutdown,  and 
malfunction  as  described  in  the  source's 
startup,  shutdown,  and  malfunction 
plan  required  by  §  63.6(e)(3)  of  subpart 
A  of  this  part. 

(3)  For  emission  points  for  which 
continuous  monitors  are  used,  periods 
of  excess  emissions  as  defined  in 

§  63.654(g)(6)(i).  For  these  periods,  the 
calculation  of  monthly  credits  and 


debits  shall  be  adjusted  as  specified  in 
paragraphs  {f)(3)(i)  through  (f)(3)(iii)  of 
this  section. 

(i)  No  credits  would  be  assigned  to  the 
credit-generating  emission  point. 

(ii)  Maximiun  debits  would  be 
assigned  to  the  debit-generating 
emission  point. 

(iii)  The  owner  or  operator  may  use 
the  procedures  in  paragraph  (1)  of  this 
section  to  demonstrate  to  the 
Administrator  that  full  or  partial  credits 
or  debits  shoiUd  be  assigned. 

(g)  Debits  are  generated  by  the 
difference  between  the  actual  emissions 
bom  a  Group  1  emission  point  that  is 
imcontrolled  or  is  controlled  to  a  level 
less  stringent  than  the  reference  control 
technology,  and  the  emissions  allowed 
for  Group  1  emission  point.  Debits  shall 
be  calculated  as  follows: 

(1)  The  overall  equation  for 
calculating  sourcewide  debits  is: 


i*l 


Debits  =  X(EPV^cn;AL-(0.02)EPV,„)-^X(ESi^en;AL-(0.05)ESJ-^f(EGLRi^en;AL-EGLRic) 

i=l 

+  X(EMVi^cnjAL  -(0.03)EMViu) 


where: 

Debits  and  all  terms  of  the  equation  are 
in  units  of  megagrams  per  month, 
and 

EPViAcn;AL=Emissions  from  each  Group 
1  miscellaneous  process  vent  i  that 
is  imcontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
reference  control  technology.  This 
is  caloilated  according  to  paragraph 
(g)(2)  of  this  section. 

(0.02TEPViu=Emissions  from  each 

Group  1  miscellaneous  process  vent 
i  if  the  reference  control  technology 
had  been  applied  to  the 
uncontrolled  emissions,  calculated 
according  to  paragraph  (g)(2)  of  this 
section. 

ESiACTUAL=Emissions  from  each  Group 
1  storage  vessel  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
reference  control  technology.  This 
is  calculated  according  to  paragraph 
(g)(3)  of  this  section. 

(0.05)  ESj„=Emissions  from  each  Group 
1  storage  vessel  i  if  the  reference 
control  technology  had  been 
apphed  to  the  imcontrolled 
emissions,  calculated  according  to 
paragraph  (g)(3)  of  this  section. 

EGLR,ACTUAL=Emissions  from  each 
Group  1  gasoline  loading  rack  i  that 
is  uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 


reference  control  technology.  This 
is  calculated  according  to  paragraph 
(g)(4)  of  this  section. 

EGLRic=Emissions  from  each  Group  1 
gasoline  loading  rack  i  if  the 
reference  control  technology  had 
been  applied  to  the  uncontrolled 
emissions.  This  is  calculated 
according  to  paragraph  (g)(4)  of  this 
section. 

EMVACTUAL=Emissions  from  each 

Group  1  marine  tank  vessel  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
reference  control  technology.  This 
is  calculated  according  to  paragraph 
(g)(5)  of  this  section. 

(0.03)  EMViu=Emissions  from  each 
Group  1  marine  tank  vessel  i  if  the 
reference  control  technology  had 
been  applied  to  the  uncontrolled 
emissions  calculated  according  to 
paragraph  (g)(5)  of  this  section. 

n=The  number  of  Group  1  emission 
points  being  included  in  the 
emissions  average.  The  value  of  n  is 
not  necessarily  the  same  for  each 
kind  of  emission  point. 
(2)  Emissions  from  miscellaneous 

process  vents  shall  be  calculated  as 

follows: 
(i)  For  purposes  of  determining 

miscellaneous  process  vent  stream  flow 

rate,  organic  HAP  concentrations,  and 


temperature,  the  sampling  site  shall  be 
after  the  final  product  recovery  device, 
if  any  recovery  devices  are  present; 
before  any  control  device  (for 
miscellaneous  process  vents,  recovery 
devices  shall  not  be  considered  control 
devices);  and  before  discharge  to  the 
atmosphere.  Method  1  or  lA  of  part  60, 
appendix  A  shall  be  used  for  selection 
of  the  sampling  site. 

(ii)  The  following  equation  shall  be 
used  for  each  miscellaneous  process 
vent  i  to  calculate  EPVju: 

EPVi„  =(2.494xlO-*)Qh  ^CjMj 

where: 

EPViu=Uncontrolled  process  vent 
emission  rate  from  miscellaneous 
process  vent  i,  megagrams  per 
month. 

Q=Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  measured 
using  Methods  2,  2A.  2C,  or  2D  of 
part  60  appendix  A,  as  appropriate. 

h=Monthly  hours  of  operation  during 
which  positive  flow  is  present  in 
the  vent,  hours  per  month. 

Cj=Concentration,  parts  per  million  by 
volume,  dry  basis,  of  organic  HAP 
j  as  meeisured  by  Method  18  of  part 
60  appendix  A. 
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Mj=Molecular  weight  of  organic  HAP  j, 

gram  per  gram-mole. 
n=Number  of  organic  HAP's  in  the 

miscellaneous  process  vent  stream. 
I  (A)  The  values  of  Q,  Cj,  and  Mj  shall 
be  determined  during  a  performance  test 
conducted  under  representative 
operating  conditions.  The  values  of  Q, 
Cj,  and  Mj  shall  be  established  in  the 
Notification  of  Compliance  Status  report 
and  must  be  updated  as  provided  in 
paragraph  (g)(2)(ii)(B)  of  this  section. 
(Bj  If  there  is  a  change  in  capacity 
1  itilization  other  than  a  change  in 


monthly  operating  hours,  of  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  that  the  previously 
measured  values  of  Q,  Cj,  and  Mj  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q,  Cj,  and  Mj.  These  new  values  shall  be 
used  to  calculate  debits  and  credits  from 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 


(iii)  The  following  procedures  and 
equations  shall  be  used  to  calculate 
EPVjactual: 

(A)  If  the  vent  is  not  controlled  by  a 
control  device  or  pollution  prevention 
measure,  EPVjactual  =  EPViu,  where 
EPViu  is  calculated  according  to  the 
procedures  in  paragraphs  (g)(2)(i)  and 
(g)(2)(ii)  of  this  section. 

(B)  If  the  vent  is  controlled  using  a 
control  device  or  a  pollution  prevention 
measure  achieving  less  than  98-percent 
reduction, 


EPVJACTUAL  =EPV.„x|l- 


Percent  reduction 


100% 


{•1)  The  percent  reduction  shall  be 
measured  according  to  the  procedures 
in  §  63.116  of  subpart  G  if  a  combustion 
control  device  is  used.  For  a  flare 
meeting  the  criteria  in  §  63.116(a)  of 
subpart  G,  or  a  boiler  or  process  heater 
meeting  the  criteria  in  §  63.645(d)  of  this 
subpart  or  §  63.116(b)  of  subpart  G,  the 
percentage  of  reduction  shall  be  98 
percent.  If  a  noncombustion  control 
device  is  used,  percentage  of  reduction 
shall  be  demonstrated  by  a  performance 
test  at  the  inlet  and  outlet  of  the  device. 


or,  if  testing  is  not  feasible,  by  a  control 
design  evaluation  and  documented 
engineering  calculations. 

(2)  For  determining  debits  from 
miscellaneous  process  vents,  product 
recovery  devices  shall  not  be  considered 
control  devices  and  cannot  be  assigned 
a  percentage  of  reduction  in  calculating 
EPVjactual-  The  sampling  site  for 
measurement  of  uncontrolled  emissions 
is  after  the  final  product  recovery 
device. 


[3]  Procedures  for  calculating  the 
percentage  of  reduction  of  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 

(3)  Emissions  from  storage  vessels 
shall  be  calculated  as  specified  in 

§  63.150(g)(3)  of  subpart  G. 

(4)  Emissions  from  gasoline  loading 
racks  shall  be  calculated  as  follows: 

(i)  The  following  equation  shall  be 
used  for  each  gasoUne  loading  rack  i  to 
calculate  EGLRiu: 


EGLRi„=  (1.20x10"'') 


7\SPMG 


where: 

EGLRiu=Uncontrolled  transfer  HAP 
emission  rate  from  gasoUne  loading 
rack  i,  megagrams  per  month 

S=Saturation  factor,  dimensionless  (see 
table  33  of  subpart  G). 

'=Weighted  average  rack  partial 
pressure  of  organic  HAP's 


iwlieie: 


transferred  at  the  rack  during  the 

month,  kilopascals. 
M=Weighted  average  molecular  weight 

of  organic  HAP's  transferred  at  the 

gasoline  loading  rack  during  the 

month,  gram  per  gram-mole. 
G=Monthly  volume  of  gasoline 

transferred  from  gasoline  loading 

rack,  liters  per  month. 


T=Weighted  rack  bulk  liquid  loading 
temperature  during  the  month, 
degrees  kelvin  (degrees  Celsius  "C  + 
273). 
(ii)  The  following  equation  shall  be 

used  for  each  gasoline  loading  rack  i  to 

calculate  the  weighted  average  rack 

partial  pressure: 


t(^.i°.) 


_    1 


P  = 


Pj=Maximum  true  vapor  pressure  of 
individual  organic  HAP  transferred 
at  the  rack,  kilopascals. 


G=Monthly  volume  of  organic  HAP 
transferred,  Uters  per  month,  and 


-to. 


GpMonthly  volume  of  individual 
organic  HAP  transferred  at  the 


gasoline  loading  rack,  liters  per 
month. 


n=Number  of  organic  HAP's  transferred 
at  the  gasoline  loading  rack. 
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(iii)  The  following  equation  shall  be 
used  for  each  gasoline  loading  rack  i  to 
calculate  the  weighted  average  rack 
molecular  weight: 

M  =  -^ 

G 
where: 

Mj=Molecular  weight  of  individual 
organic  HAP  transferred  at  the  rack, 
gram  per  gram-mole. 
G,  Gj,  and  n  are  as  defined  in  paragraph 
(g)(4)(ii)  of  this  section. 

(iv)  The  following  equation  shall  be 
used  for  each  gasoline  loading  rack 
i  to  caloUate  the  monthly  weighted 
rack  bulk  liquid  loading 
temperature: 


.    l:(Ti)(Oi) 

T  =  _! 


T  = 

G 

TjsAverage  annual  bidk  temperature  of 
individual  organic  HAP  loaded  at 
the  gasoline  loading  rack,  kelvin 
(degrees  Celsius  "0+273). 

G,  Gj,  and  n  are  as  defined  in  paragraph 
(g)(4)(ii)  of  this  section. 

(v)  The  following  equation  shall  be 
used  to  calculate  EGLRic: 


EGLRi,=lxlO' 


G  is  as  defined  in  paragraph  (g)(4)(ii) 
of  this  section. 

(vi)  The  following  procedures  and 
equations  shall  be  used  to  calculate 
EGLRjacttjal: 

(A)  If  the  gasoline  loading  rack  is  not 
controlled,  EGLRiAc-njAL=EGLRiu.  where 
EGLRiu  is  calculated  using  the  equations 
specified  in  paragraphs  (g)(4)(i)  through 
(g)(4)(iv)  of  this  section. 

(B)  If  the  gasoline  loading  rack  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measure  not 
achieving  the  requirement  of  less  than 
10  milligrams  of  TOG  per  liter  of 
gasoline  loaded, 

EMV.u=i(QiXFiXPi) 

i=l 

(1)  The  percent  reduction  for  a  control 
device  shall  be  measvuvd  according  to 
the  proredures  and  test  methods 
specified  in  §  63.128(a)  of  subpart  G.  If 
testing  is  not  feasible,  the  percentage  of 
reduction  shall  be  determined  through  a 
design  evaluation  according  to  the 
procediores  specified  in  §  63.128(h)  of 
subpart  G. 

(2)  Procedures  for  calculating  the 
percentage  of  reduction  for  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 


(5)  Emissions  from  marine  tank  vessel 
loading  shall  be  calculated  as  follows: 

(i)  lie  following  equation  shall  be 
used  for  each  marine  tank  vessel  i  to 
calculate  EMViu: 


where: 

EMViu=Uncontrolled  marine  tank  vessel 

HAP  emission  rate  from  marine 

tank  vessel  i,  megagrams  per  month. 
Qi=Quantity  of  commodity  loaded  (per 

vessel  type),  liters. 
Fi=Emission  factorr  megagrams  per  liter. 
Pi=Percent  HAP. 
m=Nimiber  of  combinations  of 

conmiodities  and  vessel  types 

loaded. 

Emission  factors  shall  be  based  on  test 
data  or  emission  estimation  procedures 
specified  in  §63.565(1)  of  subpart  Y. 

(ii)  The  following  procedures  and 
equations  shall  be  used  to  calculate 

EMViACTUAL: 

(A)  If  the  marine  tank  vessel  is  not 
controlled,  EMViAcruAL=EMViu,  where 
EMViu  is  calculated  using  the  equations 
specified  in  paragraph  (g)(5)(i)  of  this 
section. 

(B)  If  the  marine  tank  vessel  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measxire  achieving 
less  than  97-percent  reduction, 


EMV^enjAL=EMV,„ 


1  -  Percent  reduction 
100% 


(1)  The  percent  reduction  for  a  control 
device  shall  be  measured  according  to 
the  procedures  and  test  methods 
specified  in  §63. 565(c)  of  subpart  Y.  If 
testing  is  not  feasible,  the  percentage  of 
reduction  shall  be  determined  through  a 
design  evaluation  according  to  the 
procedures  specified  in  §  63.128(h)  of 
subpart  G. 


(2)  Procedures  for  calculating  the 
percentage  of  reduction  for  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 

(h)  Credits  are  generated  by  the 
difference  between  emissions  that  are 
allowed  for  each  Group  1  and  Group  2 
emission  point  and  the  actual  emissions 
from  a  Group  1  or  Group  2  emission 


point  that  has  been  controlled  after 
November  15, 1990  to  a  level  more 
stringent  than  what  is  required  by  this 
subpart  or  any  other  State  or  Federal 
rule  or  statute.  Credits  shall  be 
calculated  as  follows: 

(1)  The  overall  equation  for 
calculating  sourcewide  credits  is: 


Credits  =  dX((0.02)EPV1,„  -EPVl.Acru>u.)+DX(EPV2,3^,  " EPV2^en;AL)Di ((0-05) ESI .„  -ESI^acpual) 
'=1  1=1  i=i 

+  dS(ES2,3,se  -ES2,ACiVAL)+Di(EGLR^  -EGLRl^^^)-HD|;(EGLR2i3^s,  -EGLR2,^^^) 
«-»  i=i  i=i 

+  Df  ((0.03)EMV1,„  -EMVl^^^)+DX(EMV2i3^3,  -EMV2^en;AL)+Di(EWWl^  -EW^l,^^^) 

w  i=l  i=l 

+  d|;(EWW2.3,se -EWW2^ertJAL) 


i=l 
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where: 
Credits  and  all  terms  of  the  equation 

are  in  units  of  megagrams  per  month, 

the  baseline  date  is  November  15, 1990, 

and 

D=Discount  factor=0.9  for  all  credit- 
generating  emission  points  except 
those  controlled  by  a  pollution 
prevention  measure,  which  will  not 
be  discounted. 

ErVliACTUAL=Emissions  for  each  Group 

1  miscellaneous  process  vent  i  that 
is  controlled  to  a  level  more 
stringent  than  the  reference  control 
technology,  calculated  according  to 
paragraph  (h)(2)  of  this  section. 

(0.02)  EPVliu=Emissions  from  each 

Group  1  miscellaneous  process  vent 
i  if  the  reference  control  technology 
had  been  applied  to  the 
uncontrolled  emissions.  EPVlju  is 
calculated  according  to  paragraph 
(h)(2)  of  this  section. 

BPV2iBASE=Emissions  from  each  Group 

2  miscellaneous  process  vent;  at  the 
baseline  date,  as  calculated  in 
paragraph  (h)(2)  of  this  section. 

EPV2iACTUAL=Emissions  from  each 

Group  2  miscellaneous  process  vent 
that  is  controlled,  calculated 
according  to  paragraph  (h)(2)  of  this 
section. 

ESliACTUAL=Emissions  from  each  Group 
1  storage  vessel  i  that  is  controlled 
to  a  level  more  stringent  than  the 
reference  control  technology, 
calculated  according  to  paragraph 
(h)(3)  of  this  section. 

(0.05)  ESliu=Emissions  from  each  Group 

1  storage  vessel  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  ESliu  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 

ES2iACTUAL=Emissions  from  each  Group 

2  storage  vessel  i  that  is  controlled, 
calculated  according  to  paragraph 
(h)(3)  of  this  section. 

ES2iBASE=Emissions  from  each<5roup  2 
storage  vessel  i  at  the  baseline  date, 

I  i     as  calculated  in  paragraph  (h)(3)  of 

I I  this  section. 
EGLRliACTUAL=Emissions  from  each 

Group  1  gasoUne  loading  rack  i  that 
is  controlled  to  a  level  more 


stringent  than  the  reference  control 
technology,  calculated  according  to 
paragraph  (h)(4)  of  this  section. 

EGLRic=Emissions  from  each  Group  1 
gasoline  loading  rack  i  if  the 
reference  control  technology  had 
been  applied  to  the  uncontrolled 
emissions.  EGLRju  is  calculated 
according  to  paragraph  (h)(4)  of  this 
section. 

EGRL2iACTUAL=Emissions  from  each 
Group  2  gasoline  loading  rack  i  that 
is  controlled,  calculated  according 
to  paragraph  (h)(4)  of  this  section. 

EGLR2iBASE=Emissions  from  each  Group 
2  gasoline  loading  rack  i  at  the 
baseline  date,  as  calculated  in 
paragraph  (h)(4)  of  this  section. 

EMVliACTUAL=Emissions  from  each 
Group  1  marine  tank  vessel  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology,  calculated  according  to 
paragraph  (h)(4)  of  this  section. 

(0.03)EMVliu=Emissions  from  each 
Group  1  marine  tank  vessel  i  if  the 
reference  control  technology  had 
been  applied  to  the  uncontrolled 
emissions.  EMVlju  is  calculated 
according  to  paragraph  (h)(5)  of  this 
section. 

EMV2iAcnjAL=Emissions  from  each 
Group  2  marine  tank  vessel  i  that  is 
controlled,  calculated  according  to 
paragraph  (h)(5)  of  this  section. 

EMV2iBASE=Emissions  from  each  Group 
2  marine  tank  vessel  i  at  the 
baseline  date,  as  calculated  in 
paragraph  (h)(5)  of  this  section. 

EWWliACTUAL=Emissions  from  each 
Group  1  wastewater  stream  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology,  calculated  according  to 
paragraph  (h)(6)  of  this  section. 

EWWlM:=Emissions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions,  calculated  according  to 
paragraph  (h)(6)  of  this  section. 

EWW2iACTUAL=Emissions  from  each 
Group  2  wastewater  stream  i  that  is 
controlled,  calculated  according  to 
paragraph  (h)(6)  of  this  section. 

EWW2jBASE=Emissions  from  each  Group 
2  wastewater  stream  i  at  the 


baseline  date,  calculated  according 

to  paragraph  (h)(6)  of  this  section. 
n=Number  of  Group  1  emission  points 

included  in  the  emissions  average. 

The  value  of  n  is  not  necessarily  the 

same  for  each  kind  of  emission 

point. 
m=Number  of  Group  2  emission  points 

included  in  the  emissions  average. 

The  value  of  m  is  not  necessarily 

the  same  for  each  kind  of  emission 

point. 

(i)  For  an  emission  point  controlled 
using  a  reference  control  technology,  the 
percentage  of  reduction  for  calculating 
credits  shall  be  no  greater  than  the 
nominal  efficiency  associated  with  the 
reference  control  technology,  unless  a 
higher  nominal  efficiency  is  assigned  as 
specified  in  paragraph  (h)(l)(ii)  of  this 
section. 

(ii)  For  an  emission  point  controlled 
to  a  level  more  stringent  than  the 
reference  control  technology,  the 
nominal  efficiency  for  calculating 
credits  shall  be  assigned  as  described  in 
paragraph  (i)  of  this  section.  A  reference 
control  technology  may  be  approved  for 
use  in  a  different  manner  and  assigned 
a  higher  nominal  efficiency  according  to 
the  procedures  in  paragraph  (i)  of  this 
section. 

(iii)  For  an  emission  point  controlled 
using  a  pollution  prevention  measure, 
the  nominal  efficiency  for  calculating 
credits  shall  be  determined  as  described 
in  paragraph  (j)  of  this  section. 

(2)  Emissions  from  process  vents  shall 
be  determined  as  follows: 

(i)  Uncontrolled  emissions  from 
miscellaneous  process  vents,  EPVliu, 
shall  be  calculated  according  to  the 
procedures  and  equation  for  EPVju  in 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(ii)  Actual  emissions  &t)m , 
miscellaneous  process  vents  controlled 
using  a  technology  wiUi  an  approved 
nominal  efficiency  greater  than  98 
percent  or  a  pollution  prevention 
measure  achieving  greater  than  98 
percent  emission  reduction, 
EPVljACTUAL.  shall  be  calculated 
according  to  the  following  equation: 


EPV1.acii;al=EPV1J1- 


Nominal  efficiency  %  ^ 


100% 


(iii)  The  followrlng  procedures  shall  be 
used  to  calculate  actual  emissions  from 
Group  2  process  vents,  EPV2iAcnjAL: 


(A)  For  a  Group  2  process  vent 
controlled  by  a  control  device,  a 
recovery  device  applied  as  a  pollution 
prevention  project,  or  a  pollution 


prevention  measure,  if  the  conti-ol 
achieves  a  percentage  of  reduction  less 
than  or  equal  to  a  98  percent  reduction, 
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EPV2^en;AL=EPV2i„x 


1- 


Percent  reduction  "I 
100%  J 


(I)  EPV2i„  shall  be  calculated 
according  to  the  equations  and 
procedures  for  EPVju  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section 
except  as  provided  in  paragraph 
(h){2)(ui)(A)(3)  of  this  section. 

[2]  The  percentage  of  reduction  shall 
be  calculated  according  to  the 
procedures  in  paragraphs  (g)(2)(iii)(B)(l) 
through  (g)(2){iii)(B)(3)  of  this  section 
except  as  provided  in  paragraph 
(h)(2)(iii)(A)(4)  of  this  section. 


[3]  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project, 
EPV2iu  shall  be  calculated  prior  to  that 
recovery  device.  The  equation  for  EPVju 
in  paragraph  (g)(2)(ii)  of  this  section 
shall  be  used  to  calculate  EPV2iu; 
however,  the  sampling  site  for 
measurement  of  vent  stream  flow  rate 
and  organic  HAP  concentration  shall  be 
at  the  inlet  of  the  recovery  device. 

(4)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project. 


the  percentage  of  reduction  shall  be 
demonstrated  by  conducting  a 
performance  test  at  the  inlet  and  outlet 
of  that  recovery  device. 

(B)  For  a  Group  2  process  vent 
controlled  using  a  technology  with  an 
approved  nominal  efficiency  greater 
than  a  98  percent  or  a  pollution 
prevention  measure  adiieving  greater 
than  98  percent  reduction. 


EPV2^enj«.=EPV2 


■fl-- 

ml  * 


ominal  efficiency  %  ^ 


100% 


(iv)  Emissions  from  Group  2  process 
vents  at  baseline,  EPV2iBASE.  shall  be 
calculated  as  follows: 


(A)  If  the  process  vent  was 
imcontrolled  on  November  15, 1990, 
EPV2iBASE=EPV2iu,  and  shall  be 
calculated  according  to  the  procedures 


and  equation  for  EPVju  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section. 

(B)  If  the  process  vent  was  controlled 
on  November  15, 1990, 


EPV2base=EPV2, 


^^    Percent  reduction  %'^ 


100% 


J 


where  EPV2i„  is  calculated  according  to 
the  procedures  and  equation  for  EPVju 
in  paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of 
this  section.  The  percentage  of 
reduction  shall  be  calculated  according 
to  the  procedures  specified  in 
paragraphs  (g)(2)(iii)(B)(J)  through 
{g)(2)(iii){B)(3)  of  this  section. 

(C)  If  a  recovery  device  was  added  to 
a  process  vent  as  part  of  a  pollution 
prevention  project  initiated  after 
November  15, 1990,  EPV2iBASE=EPV2i„, 
where  EPV2ju  is  calculated  according  to 
paragraph  (h)(2){iii)(A)(5)  of  this 
section. 

(3)  Emissions  from  storage  vessels 
shall  be  determined  as  specified  in 


§  63.150(h)(3)  of  subpart  G,  except  as 
follows: 

(i)  All  references  to  §  63.119(b)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §63.119  (b)  or  §  63.119(b) 
except  for  §  63.119(b)(5)  and  (b)(6). 

(ii)  All  references  to  §  63.119(c)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §  63.119(c)  or  §  63.119(c) 
except  for  §  63.119(c)(2). 

(iii)  All  references  to  §  63.119(d)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §  63.119(d)  or  §  63.119(d) 
except  for  §  63.119(d)(2). 

(4)  Emissions  from  gasoline  loading 
racks  shall  be  determined  as  follows: 

(i)  Uncontrolled  emissions  fix>m 
Group  1  gasoline  loading  racks. 


EGLRliu,  shall  be  calculated  according 
to  the  procedures  and  equations  for 
EGLRiu  as  described  in  paragraphs 
(g)(4)(i)  through  (g)(4)(iv)  of  this  section. 

(ii)  Emissions  frt)m  Group  1  gasoline 
loading  racks  if  the  reference  control 
technology  had  been  applied,  EGLRic, 
shall  be  calculated  according  to  the 
procedures  and  equations  in  paragraph 
(g)(4)(v)  of  this  section. 

(iii)  Actual  emissions  from  Group  1 
gasoline  loading  racks  controlled  to  less 
than  10  milUgrams  of  TCX  per  liter  of 
gasoline  loaded;  EGLRjAcruAL.  shall  be 
calculated  according  to  the  following 
equation: 


EGLRl^cruAL=EGLRl. 


1- 


Nominal  efficiency "] 
100%  J 


(iv)  The  following  procedures  shall  be 
used  to  calculate  actual  emissions  bom 
Group  2  gasoline  loading  racks, 
EGLiR2iACTUAL: 


(A)  For  a  Group  2  gasoline  loading 
rack  controlled  by  a  control  device  or  a 
pollution  prevention  measure  achieving 
emissions  reduction  but  where 


emissions  are  greater  than  the  10 
milligrams  of  TOG  per  liter  of  gasoline 
loaded  requirement, 


EGLR2iAcnjAL=EGLR2 


«.[l- 


Percent  reduction 
100% 
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(1)  EGLR2iu  shall  be  calculated 
according  to  the  equations  and 
procedures  for  EGLRju  in  paragraphs 
(g)(4)(i)  through  (g)(4)(iv)  of  this  section. 

(2)  The  percentage  of  reduction  shall 
be  calculated  according  to  the 


procedures  in  paragraphs  (g)(4)(vi)(B){l) 
and  (g)(4)(vi)(B)(2)  of  this  section. 

(B)  For  a  Group  2  gasoline  loading 
rack  controlled  by  using  a  technology 
with  an  approved  nominal  efficiency 
greater  than  98  percent  or  a  pollution 


prevention  measure  achieving  greater 
than  a  98-percent  reduction, 


EGLR2,^enjAL=EGLR2jl- 


Nominal  efficiency ") 


100% 


(v)  Emissions  from  Group  2  gasoline 
oading  racks  at  baseline,  EGLR2iBASE, 
shall  be  calculated  as  follows: 


(A)  If  the  gasoline  loading  rack  was 
uncontrolled  on  November  15, 1990, 
EGLR2iBASE=EGLR2iu,  and  shall  be 
calculated  according  to  the  procedures 


and  equations  for  EGLRhi  in  paragraphs 
(g)(4)(i)  through  (g)(4)(iv)  of  this  section. 

(B)  If  the  gasoline  loading  rack  was 
controlled  on  November  15, 1990, 


EGLR2.BASE=EGLR2i„  1- 


Percent  reduction 


100% 


vhere  EGLR2iu  is  calculated  according 
to  the  procedures  and  equations  for 
EGLRiu  in  paragraphs  (g)(4)(i)  through 
(g)(4)(iv)  of  this  section.  Percentage  of 
reduction  shall  be  calculated  according 
to  the  procedures  in  paragraphs 
(g)(4)(vi)(B)(l)  and  (g)(4)(vi)(B)(2)  of  this 
section. 


(5)  Emissions  from  marine  tank 
vessels  shall  be  determined  as  follows: 

(i)  Uncontrolled  emissions  from 
Group  1  marine  tank  vessels,  EMVliu, 
shall  be  calculated  according  to  the 
procedures  and  equations  for  EMVju  as 
described  in  paragraph  (g)(5)(i)  of  this 
section. 


(ii)  Actual  emissions  from  Group  1 
marine  tank  vessels  controlled  using  a 
technology  or  pollution  prevention 
measure  with  an  approved  nominal 
efficiency  greater  than  97  percent, 
EMViACTUAL.  shall  be  calculated 
according  to  the  following  equation: 


EMV1.^CTUAL=EMV1,I1- 


Nominal  efficiency 


100% 


(iii)  The  following  procedures  shall  be 
used  to  calculate  actual  emissions  from 


Group  2  marine  tank  vessels, 

EMV2iACTUAL: 

(A)  For  a  Group  2  marine  tank  vessel 
controlled  by  a  control  device  or  a 


pollution  prevention  measure  achieving 
a  percentage  of  reduction  less  than  or 
equal  to  97  percent  reduction. 


EMV2^CTUAL=EMV2i„ 


''      Percent  reduction '' 
100% 


(1)  EMV2iu  shall  be  calculated 
according  to  the  equations  and 
procedures  for  EMVju  in  paragraph 
(g)(5)(i)  of  this  section. 


(2)  The  percentage  of  reduction  shall 
be  calculated  according  to  the 
procedures  in  paragraphs  (g)(5)(ii)(B)(l) 
and  (g)(5)(ii)(B)(2)  of  this  section. 


(B)  For  a  Group  2  marine  tank  vessel 
controlled  using  a  technology  or  a 
pollution  prevention  measure  with  an 
approved  nominal  efficiency  greater 
than  97  percent. 


EMV2^eiVAL=EMV2,„ 


^      Nominal  efficiency  ^ 


V 


100% 


/ 


(iv)  Emissions  from  Group  2  marine 
tank  vessels  at  baseUne,  EMV2iBASE, 
shall  be  calculated  as  follows: 


(A)  If  the  marine  terminal  was 
imcontrolled  on  November  15, 1990, 
EMV2iBASE  equals  EMV2,u.  and  shall  be 
calculated  according  to  the  procedures 


and  equations  for  EMViu  in  paragraph 
(g)(5)(i)  of  this  section. 

(B)  If  the  marine  tank  vessel  was 
controlled  on  November  15, 1990, 
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EMV2iB^E=EMV2i„  l- 


Percentreduction'] 
100%  J 


where  EMV2iu  is  calculated  according  to 
the  procedures  and  equations  for  EMVj„ 
in  paragraph  (g)(5)(i)  of  this  section. 
Percentage  of  reduction  shall  be 
calculated  according  to  the  procediues 
in  paragraphs  (g)(5)(ii){B)(l)  and 
(g)(5)(ii)(B)(2)  of  this  section. 

(6)  Emissions  from  wastewater  shall 
be  detennined  as  follows: 

(i)  For  piuposes  of  paragraphs 
(h)(4)(ii)  through  Oi)(4){vi)  of  this 
section,  the  following  terms  will  have 
the  meaning  given  them  in  paragraphs 


(h)(6)(i)(A)  through  (h)(6)(i)(C)  of  this 
section.  -, 

(A)  Correctly  suppressed  means  that  a 
wastewater  stream  is  being  managed 
according  to  the  requirements  of 
§§61.343  through  61.347  or 
§  61.342(c)(l)(iii)  of  40  CFR  part  61, 
subpart  FF,  as  applicable,  and  the 
emissions  from  the  waste  management 
imits  subject  to  those  requirements  are 
routed  to  a  control  device  that  reduces 
HAP  emissions  by  95  percent  or  greater. 


(B)  Treatment  process  has  the 
meaning  given  in  §  61.341  of  40  CFR 
part  61,  subpart  FF  except  that  it  does 
not  include  biological  treatment  imits. 

(C)  Vapor  control  device  means  the 
control  device  that  receives  emissions 
vented  from  a  treatment  process  or 
treatment  processes. 

(ii)  The  following  equation  shall  be 
used  for  each  wastewater  stream  i  to 
calculate  EWWjc: 


EWW^  =(6.0*10-«)q,H,  i  (l-Fr„)Fc„HAP^  +(0.05)(6.0*10-*)q,H,  ±  (Ft^HAPJ 


m=l 


where: 

EWWic  =  Monthly  wastewater  stream 
emission  rate  if  wastewater  stream 
i  were  controlled  by  the  reference 
control  technology,  megagrams  per 
month. 

Qj  =  Average  flow  rate  for  wastewater 
stream  i,  liters  per  minute. 

Hi  =  Niunber  of  hours  during  the  month 
that  wastewater  stream  i  was 
generated,  hoiu^  per  month. 

Frm=Fraction  removed  of  organic  HAP 
m  in  wastewater,  from  table  7  of 
this  subpart,  dimensionless. 

Fem=Fraction  emitted  of  organic  HAP  m 
in  wastewater  from  table  7  of  this 
subpart,  dimensionless. 

s=Total  number  of  organic  HAP's  in 
wastewater  stream  i. 

HAPim=Average  concentration  of 
organic  HAP  m  in  wastewater 
stream  i,  parts  per  million  by 
weight. 

(A)  HAPim  shall  be  determined  for  the 
point  of  generation  or  at  a  location 
downstream  of  the  point  of  generation. 
Wastewater  samples  shall  be  collected 
using  the  sampliiig  procedures  specified 
in  Method  25D  of  40  CFR  part  60, 
appendix  A.  Where  feasible,  samples 
shall  be  taken  from  an  enclosed  pipe 


prior  to  the  wastewater  being  exposed  to 
the  atmosphere.  When  sampling  bom  an 
enclosed  pipe  is  not  feasible,  a 
minimum  of  three  representative 
samples  shall  be  collected  in  a  manner 
to  minimize  exposure  of  the  sample  to 
the  atmosphere  and  loss  of  organic 
HAP's  prior  to  sampling.  The  samples 
collected  may  be  analyzed  by  either  of 
the  following  procedures: 

(2)  A  test  method  or  residts  fit>m  a  test 
method  that  measures  organic  HAP 
concentrations  in  the  wastewater,  and 
that  has  been  validated  piusuant  to 
section  5.1  or  5.3  of  Method  301  of 
appendix  A  of  this  part  may  be  used;  or 

[2)  Method  305  of  appendix  A  of  this 
part  may  be  used  to  determine  Cim,  the 
average  volatile  organic  HAP 
concentration  of  organic  HAP  m  in 
wastewater  stream  i,  and  then  HAPhn 
may  be  calculated  using  the  following 
equation:  HAPim=Cim/Fmm,  where  Fm™ 
for  organic  HAP  m  is  obtained  from 
table  7  of  this  subpart. 

(B)  Values  for  Qi,  HAPi„,  and  Ci„,  shall 
be  determined  during  a  performance  test 
conducted  imder  representative 
conditions.  The  average  value  obtained 
from  three  test  runs  shall  be  used.  The 
values  of  Q,  HAPim,  and  Qm  shall  be 


established  in  the  Notification  of 
Compliance  Status  report  and  must  be 
updated  as  provided  in  paragraph 
(h)(6)(i)(C)  of  this  section. 

(C)  If  there  is  a  change  to  the  process 
or  operation  such  that  the  previously 
measxu«d  values  of  Q,  HAPim,  and  Cim 
are  no  longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Qi,  HAPim,  and  Cim.  These  new  values 
shall  be  used  to  calculate  debits  and 
credits  from  the  time  of  the  change 
forward,  and  the  new  values  shall  be 
reported  in  the  next  Periodic  Report. 

(iii)  The  following  equations  shall  be 
used  to  calculate  EWWliAcruAL  for  each 
Group  1  wastewater  stream  i  that  is 
correctly  suppressed  and  is  treated  to  a 
level  more  stringent  than  the  reference 
control  technology. 

(A)  If  the  Group  1  wastewater  stream 
i  is  controlled  using  a  treatment  process 
or  series  of  treatment  processes  with  an 
approved  nominal  reduction  efficiency 
for  an  individually  speciated  HAP  that 
is  greater  than  that  specified  in  table  7 
of  this  subpart,  and  die  vapor  control 
device  achieves  a  percentage  of 
reduction  equal  to  95  percent,  the 
following  equation  shall  be  used: 


EWWl^eiVAL  =(6.0*10-«)q,H,  £  [Fe„HAP^(l-PRi„)]+0.05(6.0*10-*)Q,H,  ±  [HAP^PRun] 

in=l  ni=l 


Where: 

EWW,ACTUAL=Monthly  wastewater 
stream  emission  rate  if  wastewater 
stream  i  is  treated  to  a  level  more 


stringent  than  the  reference  control 
technology,  megagrams  per  month. 
PRim=The  efficiency  oT  the  treatment 
process,  or  series  of  treatment 
processes,  that  treat  wastewater 


stream  i  in  reducing  the  emission 
potential  of  organic  HAP  m  in 
wastewater,  dimensionless,  as 
calcidated  by: 
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Where: 

HAPim-in=Average  concentration  of 

organic  HAP  m,  parts  per  million  by 
weight,  as  defined  and  determined 
according  to  paragraph  (h)(6)(ii)(A) 
of  this  section,  in  the  wastewater 
entering  the  first  treatment  process 
in  the  series. 

HAPim-out=Average  concentration  of 
organic  HAP  m,  parts  per  million  by 


PR     _HAP^.in-HAP,,^, 
HAP.... 


weight,  as  defined  and  determined 
according  to  paragraph  (h)(6)(ii)(A) 
of  this  section,  in  the  wastewater 
exiting  the  last  treatment  process  in 
the  series. 

All  other  terms  are  as  defined  and 

determined  in  paragraph  (h)(6)(ii)  of  this 

section. 
(B)  If  the  Group  1  wastewater  stream 

i  is  not  controlled  using  a  treatment 


process  or  series  of  treatment  processes 
with  an  approved  nominal  reduction 
efficiency  for  an  individually  speciated 
HAP  that  is  greater  than  that  specified 
in  table  7  of  this  subpart,  but  the  vapor 
control  device  has  an  approved  nominal 
efficiency  greater  than  95  percent,  the 
following  equation  shall  be  used: 


BWWl^cn;AL=  (6.0*10-* )Qi  Hi  t  KhAP^{1-A„)]+  1- 


Nominal  efficiency  % 


insl 


Where: 

Nominal  efficiency=Approved 

reduction  efficiency  of  the  vapor 
control  device,  dimensionless,  as 
determined  according  to  the 
procedures  in  §  63.652(i). 

Am=The  efficiency  of  the  treatment 
process,  or  series  of  treatment 
processes,  that  treat  wastewater 
stream  i  in  reducing  the  emission 
potential  of  organic  HAP  m  in 
wastewater,  dimensionless. 

All  other  terms  are  as  defined  and 
determined  in  paragraphs  (h)(6)(ii)  and 
(h)(6)(iii)(A)  of  this  section. 

(1)  If  a  steam  stripper  meeting  the 
specifications  in  the  definition  of 


100 


|(6.0*10-«)QiHit[HAP^Aj 


m^l 


reference  control  technology  for 
wastewater  is  used,  Am  shall  be  equal  to 
the  value  of  Frm  given  in  table  7  of  this 
subpart. 

(i)  If  an  alternative  control  device  is 
used,  the  percentage  of  reduction  must 
be  determined  using  the  equation  and 
methods  specified  in  paragraph 
(h)(6)(iii)(A)  of  this  section  for 
determining  PRim-  If  the  value  of  PRim  is 
greater  than  or  equal  to  the  value  of  Frm 
given  in  table  7  of  this  subpart,  then  Am 
equals  Frm  imless  a  higher  nominal 
efficiency  has  been  approved.  If  a  higher 
nominal  efficiency  has  been  approved 
for  the  treatment  process,  the  owner  or 
operator  shall  determine  EWWljAcnjAL 
according  to  paragraph  (h)(6)(iii](B)  of 


this  section  rather  than  paragraph 
(h)(6)(iii)(A)  of  this  section.  If  PRim  is 
less  than  the  value  of  FRm  given  in  table 
7  of  this  subpart,  emissions  averaging 
shall  not  be  used  for  this  emission 
point. 

(C)  If  the  Group  1  wastewater  stream 
i  is  controlled  using  a  treatment  process 
or  series  of  treatment  processes  with  an 
approved  nominal  reduction  efficiency 
for  an  individually  speciated  hazardous 
air  pollutant  that  is  greater  than  that 
specified  in  table  7  of  this  subpart,  and 
the  vapor  control  device  has  an 
approved  nominal  efficiency  greater 
than  95  percent,  the  following  equation 
shall  be  used: 


EWWl^eiVAL  =(6.0*10-* )QiHi  f  [Fe^HAPi„(l-PRi„)] 


+  1- 


Nominal  efficiency  %  ^ 


n=l 


where  all  terms  are  as  defined  and 
determined  in  paragraphs  (h)(6)(ii)  and 
(h)(6)(iii)(A)  of  this  section. 


100 


(iv)  The  following  equation  shall  be 
used  to  calculate  EWW2iBASE  for  each 
Group  2  wastewater  stream  i  that  on 


(6.0*10-*)q,H,S[ 

/  in=l 


HAPi„PR:„ 


November  15, 1990  was  not  correctly 
suppressed  or  was  correctly  suppressed 
but  not  treated: 


EWW2iBASE=(6.0xI0-*)QiHiXFe„HAP, 


Where: 

EWW2iBASE=Monthly  wastewater 

stream  emission  rate  if  wastewater 
stream  i  is  not  correctly  suppressed, 
megagrams  per  month. 

Qi,  Hi,  s.  Fern,  and  HAPim  are  as  defined 
and  determined  according  to  paragraphs 


m=l 


(h)(6)(ii)  and  (h)(6)(iii)(A)  of  this 
section. 

(v)  The  following  equation  shall  be 
used  to  calculate  EWW2iBASE  for  each 
Group  2  wastewater  stream  i  on 
November  15, 1990  was  correctly 
suppressed.  EWW2iBASE  shall  be 
calculated  as  if  the  control  methods 


being  used  on  November  15, 1990  are  in 
place  and  any  control  methods  applied 
after  November  15,  1990  are  ignored. 
However,  values  for  the  parameters  in 
the  equation  shall  be  representative  of 
present  production  levels  and  stream 
properties.  » 
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EWW2,B,SE  =(6.0*10-')q,H,  £  [Fe„HAP^(l-PR^)]+[l--^](6.0*10-»)Q,H,  ±  [HAP^PR.J 

*  V      100%/ 


m»l 


m^l 


where  Rj  is  calculated  according  to 
paragraph  (h)(6)(vii)  of  this  section  and 
all  other  terms  are  as  defined  and 
determined  according  to  paragraphs 
(h)(6)(ii)  and  (h)(6)(iii)(A)  of  this 
section. 

(vi)  For  Group  2  wastewater  streams 
that  are  correcdy  suppressed, 
EWW2iACTUAL  shall  be  calculated 
according  to  the  equation  for 
EWWZiBASE  in  paragraph  (h)(6)(v)  of  this 
section.  EWW2iACTUAL  shall  be 
calculated  with  all  control  methods  in 
place  accounted  for. 

(vii)  The  reduction  efficiency,  Rj,  of 
the  vapor  control  device  shall  be 


demonstrated  according  to  the  followring 
procedures: 

(A)  Sampling  sites  shall  be  selected 
using  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate. 

(B)  The  mass  flow  rate  of  organic 
compounds  entering  and  exiting  the 
control  device  shall  be  determined  as 
follows: 

[1)  The  time  period  for  the  test  shall 
not  be  less  than  3  hours  during  which 
at  least  three  nms  are  conducted. 

(2)  A  run  shall  consist  of  a  1-hour 
period  during  the  test.  For  each  run: 

(i)  The  volume  exhausted  shall  be 
determined  using  Methods  2,  2A,  2C.  or 


2D  of  40  CFR  part  60  appendix  A,  as 
appropriate; 

(ji)  The  organic  concentration  in  the 
vent  stream  entering  and  exiting  the 
control  device  shall  be  determined 
using  Method  18  of  40  CFR  part  60, 
appendix  A.  Alternatively,  any  other 
test  method  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part  may  be  used. 

(3)  The  mass  flow  rate  of  organic 
compounds  entering  and  exiting  the 
control  device  during  each  run  shall  be 
calculated  as  follows: 


0.0416 


^^  =  ..e 


10"  xm 
0.0416 


10"  xm 


p=i       ^p=i 


p=i 


^p=i 


Where: 

Ea=Mass  flow  rate  of  organic 

compounds  exiting  the  control 
device,  kilograms  per  hour. 

Eb^Mass  flow  rate  of  organic 

compounds  entering  the  control 
device,  kilograms  per  hour. 

V,,=Average  voliunetric  flow  rate  of 
vent  stream  exiting  the  control 
device  diuing  run  p  at  standards 
conditions,  cubic  meters  per  hour. 

Vbp  =  Average  voliunetric  flow  rate  of 
vent  stream  entering  the  control 
device  during  run  p  at  standards 
conditions,  cubic  meters  per  hour. 

p  =  Run. 

m  =  Number  of  runs. 

Caip  =  Concentration  of  organic 

compound  i  measured  in  the  vent 
stream  exiting  the  control  device 
during  nm  p  as  determined  by 
Method  18  of  40  CFR  part  60 
appendix  A,  parts  per  million  by 
volume  on  a  dry  basis. 

Cmp  =  Concentration  of  organic 

compound  i  measiued  in  the  vent 
stream  entering  the  control  device 
during  run  p  as  determined  by 
Method  18  of  40  CFR  part  60, 
appendix  A,  parts  per  million  by 
volume  t)n  a  dry  basis. 

MWi  =  Molecular  weight  of  organic 
compound  i  in  the  vent  stream, 
kilograms  per  kilogram-mole. 

n  =  Number  of  organic  compounds  in 
the  vent  stream. 


0.0416  =  Conversion  factor  for  molar 
volume,  kilograms-mole  per  cubic 
meter  at  293  kelvin  and  760 
millimeters  merciuy  absolute. 
(C)  The  organic  reduction  efficiency 

for  the  control  device  shall  be  calculated 

as  follows: 

R  =  -^ S-xlOO 

Where: 

R  =  Total  organic  reduction  efficiency 
for  the  control  device,  percentage. 
Eb  =  Mass  flow  rate  of  organic 

compoimds  entering  the  control 
device,  kilograms  per  hoiu. 
Ea  =  Mass  flow  rate  of  organic 

compoimds  exiting  the  control 
device,  kilograms  per  hour, 
(i)  The  following  procedures  shall  be 
followed'  to  establish  nominal 
efficiencies.  The  procedures  in 
paragraphs  (i)(l)  through  (i)(6)  of  this 
section  shall  be  followed  for  control 
technologies  that  are  different  in  use  or 
design  from  the  reference  control 
technologies  and  achieve  greater 
percentages  of  reduction  than  the 
percentages  of  efficiency  assigned  to  the 
reference  control  technologies  in 
§63.641. 

(1)  In  those  cases  where  the  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 


that  is  difiierent  in  use  or  design  from 
the  reference  control  technology,  and 
the  different  control  technology  will  be 
used  in  more  than  three  applications  at 
a  single  plant  site,  the  owmer  or  operator 
shall  submit  the  information  specified 
in  paragraphs  (i)(l)(i)  through  (i)(l)(iv) 
of  this  section  to  the  Administrator  in 
writing: 

(i)  Emission  stream  characteristics  of 
each  emission  point  to  which  the 
control  technology  is  or  will  be  applied  ' 
including  the  kind  of  emission  point, 
flow,  organic  HAP  concentration,  and 
all  other  stream  characteristics 
necessary  to  design  the  control 
technology  or  determine  its 
performance; 

(ii)  Description  of  the  control 
technology  including  design 
specifications; 

(iii)  Documentation  demonstrating  to 
the  Administrator's  satisfaction  the 
control  efficiency  of  the  control 
technology.  This  may  include 
performance  test  data  collected  using  an 
appropriate  EPA  method  or  any  other 
method  validated  according  to  Method 
301  of  appendix  A  of  this  part.  If  it  is 
infeasibie  to  obtain  test  data, 
documentation  may  include  a  design 
evaluation  and  calculations.  The 
engineering  basis  of  the  calculation 
procedures  and  all  inputs  and 
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assumptions  made  in  the  calculations 
shall  be  documented;  and 

(iv)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  technology  will  be 
operated  in  conformance  with  its  design 
and  an  explanation  of  the  criteria  used 
for  selection  of  that  parameter  (or 
parameters). 

(2)  The  Administrator  shall  determine 
vtrithin  120  calendar  days  whether  an 
application  presents  sufficient 
information  to  determine  nominal 
efficiency.  The  Administrator  reserves 
the  right  to  request  specific  data  in 
addition  to  the  items  listed  in  paragraph 
(i)(l)  of  this  section. 

(3)  The  Administrator  shall  determine 
within  120  calendar  days  of  the 
submittal  of  sufficient  data  whether  a 
control  technology  shall  have  a  nominal 
efficiency  and  the  level  of  that  nominal 
efficiency.  If,  in  the  Administrator's 
judgment,  the  control  technology 
achieves  a  level  of  emission  reduction 
greater  than  the  reference  control 
technology  for  a  particular  kind  of 
emission  point,  the  Administrator  will 
publish  a  Federal  Register  notice 
establishing  a  nominal  efficiency  for  the 
control  technology. 

(4)  The  Administrator  may  grant 
conditional  permission  to  take  emission 
credits  for  use  of  the  control  technology 
on  requirements  that  may  be  necessary 
to  ensure  operation  and  maintenance  to 
achieve  the  specified  nominal 
efficiency. 

(5)  In  those  cases  where  the  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  from 
the  reference  control  technology  and  the 
different  control  technology  will  be 
used  in  no  more  than  three  applications 
at  a  single  plant  site,  the  information 


listed  in  paragraphs  (i)(l)(i)  through 
(i)(l){iv)  of  this  section  can  be  submitted 
to  the  permitting  authority  for  the 
source  for  approval  instead  of  the 
Administrator. 

(i)  In  these  instances,  use  and 
conditions  for  use  of  the  control 
technology  can  be  approved  by  the 
permitting  authority.  The  permitting 
authority  shall  follow  the  procedures 
specified  in  paragraphs  (i)(2)  through 
(i)(4)  of  this  section  except  that,  in  these 
instances,  a  Federal  Register  notice  is 
not  required  to  establish  the  nominal 
efficiency  for  llie  different  technology. 

(ii)  If,  in  reviewing  the  submittal,  the 
permitting  authority  believes  the  control 
technology  has  broad  applicability  for 
use  by  o^er  sources,  the  permitting 
authority  shall  submit  the  information 
provided  in  the  application  to  the 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards.  The 
Administrator  shall  review  the 
technology  for  broad  appIicabiUty  and 
may  publish  a  Federal  Register  notice; 
however,  this  review  shall  not  affect  the 
permitting  authority's  approval  of  the 
nominal  efficiency  of  the  control 
technology  for  the  specific  application. 

(6)  If,  in  reviewing  an  application  for 
a  control  technology  for  an  emission 
point,  the  Administrator  or  permitting 
authority  determines  the  control 
technology  is  not  different  in  use  or 
design  from  the  reference  control 
technology,  the  Administrator  or 
permitting  authority  shall  deny  the 
appUcation. 

(j)  The  following  procedures  shall  be 
used  for  calculating  the  efficiency 
(percentage  of  reduction)  of  pollution 
prevention  measures: 

(1)  A  pollution  prevention  measure  is 
any  practice  that  meets  the  criteria  of 


paragraphs  (j)(l)(i)  and  (j)(l)(ii)  of  this 
section. 

(i)  A  pollution  prevention  measure  is 
any  practice  that  results  in  a  lesser     ■ 
quantity  of  organic  HAP  emissions  per 
unit  of  product  released  to  the 
atmosphere  prior  to  out-of-process 
recycling,  treatment,  or  control  of 
emissions  while  the  same  product  is 
produced. 

(ii)  Pollution  prevention  measures 
may  include:  Substitution  of  feedstocks 
that  reduce  HAP  emissions,  alterations 
to  the  production  process  to  reduce  the 
volume  of  materials  released  to  the 
environment,  equipment  modifications; 
housekeeping  measures,  and  in-process 
recycling  that  returns  waste  materials 
directly  to  production  as  raw  materials. 
Production  cutbacks  do  not  qualify  as 
pollution  prevention. 

(2)  The  emission  reduction  efficiency 
of  pollution  prevention  measures 
implemented  after  November  15, 1990 
can  be  used  in  calculating  the  actual 
emissions  &t)m  an  emission  point  in  the 
debit  and  credit  equations  in  paragraphs 
(g)  and  (h)  of  this  section. 

(i)  For  pollution  prevention  measures, 
the  percentage  of  reduction  used  in  the 
equations  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section  and  paragraphs  (h)(2) 
through  (h)(4)  of  this  section  is  the 
difference  in  percentage  between  the 
monthly  organic  HAP  emissions  for 
each  emission  point  after  the  pollution 
prevention  measure  for  the  most  recent 
month  versus  monthly  emissions  from 
the  same  emission  point  before  the 
pollution  prevention  measure,  adjusted 
by  the  volume  of  product  produced 
during  the  two  monthly  periods. 

(ii)  The  following  equation  shall  be 
used  to  calculate  the  percentage  of 
reduction  of  a  pollution  prevention 
measure  for  each  emission  point. 


Where: 

Percent  reduction=Efficiency  of 
pollution  prevention  measure 
(percentage  of  organic  HAP 
reduction). 

EB=Monthly  emissions  before  the 
pollution  prevention  measure, 
megagrams  per  month,  determined 
as  specified  in  paragraphs 
(j)(2)(ii)(A),  (j)(2)(ii)(B),  and 
(j)(2)(ii)(C)  of  this  section. 

Epp=Monthly  emissions  after  the 
pollution  prevention  measure. 


K^ 


Percent  reduction  > 


-EE xl0O% 


megagrams  per  month,  as 
determined  for  the  most  recent 
month,  determined  as  specified  in 
paragraphs  (j)(2){u)(D)  or  (j)(2)(ii)(E) 
of  this  section. 

PB=Monthly  production  before  the 
pollution  prevention  measure, 
megagrams  per  month,  during  the 
same  period  over  which  Eb  is 
calculated. 

Ppp=Monthly  production  after  the 
pollution  prevention  measure, 
megagrams  per  month,  as 


determined  for  the  most  recent 
month. 

(A)  The  monthly  emissions  before  the 
pollution  prevention  measure,  Eb,  shall 
be  determined  in  a  maimer  consistent 
with  the  equations  and  procedures  in 
paragraphs  (g)(2),  (g)(3),  (g)(4),  and  (g)(5) 
of  this  section  for  miscellaneous  process 
vents,  storage  vessels,  gasoline  loading 
racks,  and  marine  tank  vessels. 

(B)  For  wastewater,  Eb  shall  be 
calculated  as  follows: 
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Eb=I 


i=l 


(6.0*10-«)Q3,HBitFe„HAPBi„ 


m^l 


where: 

n=Nimiber  of  wastewater  streams. 

QBi=Average  flow  rate  for  wastewater 
stream  i  before  the  pollution 
prevention  measure,  liters  per 
minute. 

HBi=Number  of  hours  per  month  that 
wastewater  stream  i  was  discharged 
before  the  pollution  prevention 
measure,  hours  per  month. 

s=Total  number  of  organic  HAP's  in 
wastewater  stream  i. 

Feni=Fraction  emitted  of  organic  HAP  m 
in  wastewater  from  table  7  of  this 
subpart,  dimensionless. 


HAPBim=Average  concentration  of 
organic  HAP  m  in  wastewater 
stream  i,  defined  and  determined 
according  to  paragraph 
(h)(6)(ii)(A)U)  of  this  section,  before 
the  pollution  prevention  measure, 
parts  per  million  by  weight,  as 
measured  before  the 
implementation  of  the  pollution 
measure. 

(C)  If  the  pollution  prevention 
measure  was  implemented  prior  to  July 
14, 1994,  records  may  be  used  to 
determine  Eb- 


(D)  The  monthly  emissions  after  the 
pollution  prevention  measiire,  Epp,  may 
be  determined  during  a  performance  test 
or  by  a  design  evaluation  and 
docimiented  engineering  calculations. 
Once  an  emissions-to-production  ratio 
has  been  established,  the  ratio  can  be 
used  to  estimate  monthly  emissions 
from  monthly  production  records. 

(E)  For  wastewater,  Epp  shall  be 
calculated  using  the  following  equation: 


E„=I 


i=l 


(6.0*10-«)Q^H^.tFe,HAP„^ 


m=l 


where  n,  Q,  H,  s,  Fem,  and  HAP  are 
defined  and  determined  as  described  in 
paragraph  (j)(2)(ii)(B)  of  this  section 
except  that  Qpp,.  Hpp*,  and  HAPppim  shall 
be  determined  after  the  pollution 
prevention  measure  has  been 
implemented. 

(iii)  All  equations,  calculations,  test 
procedures,  test  results,  and  other 
information  used  to  determine  the 
percentage  of  reduction  achieved  by  a 
pollution  prevention  measiue  for  each 
emission  point  shall  be  fully 
documented. 

(iv)  The  same  pollution  prevention 
measure  may  reduce  emissions  from 
multiple  emission  points.  In  such  cases, 
the  percentage  of  reduction  in  emissions 
for  each  emission  point  must  be 
calculated. 

(v)  For  the  purposes  of  the  equations 
in  paragraphs  (h)(2)  through  (h)(6)  of 
this  section  used  to  calculate  credits  for 
emission  points  controlled  more 
stringently  than  the  reference  control 
technology,  the  nominal  efficiency  of  a 
pollution  prevention  measure  is 
equivalent  to  the  percentage  of 
reduction  of  the  pollution  prevention 
measure.  When  a  pollution  prevention 
measure  is  used,  the  owner  or  operator 
of  a  source  is  not  required  to  apply  to 
the  Administrator  for  a  nominal 
efficiency  and  is  not  subject  to 
paragraph  (i)  of  this  section. 

(k)  The  owner  or  operator  shall 
demonstrate  that  the  emissions  from  the 
emission  points  proposed  to  be 
included  in  the  average  will  not  result 
in  greater  hazard  or,  at  the  option  of  the 
State  or  local  permitting  authority. 


greater  risk  to  human  health  or  the 
enviroimient  than  if  the  emission  points 
were  controlled  according  to  the 
provisions  in  §§  63.643  through  63.647, 
and  §§63.650  and  63.651. 

(1)  This  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  State  or  local 
permitting  authority. 

(i)  The  State  or  local  permitting 
authority  may  require  owners  and 
operators  to  use  specific  methodologies 
and  procedures  for  making  a  hazard  or 
risk  determination. 

(ii)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  may  be 
made  according  to  any  guidance  that  the 
EPA  makes  available  for  use. 

(2)  Owners  and  operators  shall 
provide  docvunentation  demonstrating 
the  hazard  or  risk  equivalency  of  their 
proposed  emissions  average  in  their 
Implementation  Plan. 

(3)  An  emissions  averaging  plan  that 
does  not  demonstrate  an  equivalent  or 
lower  hazard  or  risk  to  the  satisfaction 
of  the  State  or  local  permitting  authority 
shall  not  be  approved.  The  State  or  locaJ 
permitting  authority  may  require  such 
adjustments  to  the  emissions  averaging 
plan  as  are  necessary  in  order  to  ensure 
that  the  average  will  not  result  in  greater 
hazard  or  risk  to  human  health  or  the 
environment  than  would  result  if  the 
emission  points  were  controlled 
according  to  §§  63.643  through  63.647, 
and  §§  63.650  and  63.651. 

(4)  A  hazard  or  risk  equivalency 
demonstration  shall: 

(i)  Be  a  quantitative,  bona  fide 
chemical  hazard  or  risk  assessment: 


(ii)  Account  for  differences  in 
chenucal  hazard  or  risk  to  human  health 
or  the  environment;  and 

(iii)  Meet  any  requirements  set  by  the 
State  or  local  permitting  authority  for 
such  demonstrations. 

(1)  For  periods  of  excess  emissions,  an 
owner  or  operator  may  request  that  the 
provisions  of  paragraphs  (1)(1)  through 
(1)(4)  of  this  section  be  followed  instead 
of  the  procedures  in  paragraphs  (f)(3)(i) 
and  (f)(3)(ii)  of  this  section. 

(1)  The  owner  or  operator  shall  notify 
the  Administrator  of  excess  emissions  in 
the  Periodic  Reports  as  required  in 

§  63.654(g)(6). 

(2)  The  owner  or  operator  shall 
demonstrate  that  other  types  of 
monitoring  data  or  engineering 
calculations  are  appropriate  to  establish 
that  the  control  device  for  the  emission 
point  was  operating  in  such  a  fashion  to 
warrant  assigning  full  or  partial  credits 
and  debits.  This  demonstration  shall  be 
made  to  the  Administrator's  satisfaction, 
and  the  Administrator  may  establish 
procedures  for  demonstrating 
comphance  that  are  acceptable. 

(3)  The  owner  or  operator  shall 
provide  documentation  of  the  period  of 
excess  emissions  and  the  other  type  of 
monitoring  data  or  engineering 
calculations  to  be  used  to  demonstrate 
that  the  control  device  for  the  emission 
point  was  operating  in  such  a  fashion  to 
warrant  assigning  full  or  partial  credits 
and  debits. 

(4)  The  Administrator  may  assign  full 
or  partial  credit  and  debits  upon  review 
of  the  information'provided. 
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§63.653    Monitoring,  recordkeeping,  and 
implementation  plan  for  emission 
averaging. 

(aJLFor  each  emission  point  included 
in  an  emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
Group  1  emission  points  complying 
with  §§  63.643  through  63.647,  and 
§§63.650  and  63.651.  The  specific 
requirements  for  miscellaneous  process 
vents,  storage  vessels,  wastewater, 
gasoUne  loading  racks,  and  marine  tank 
vessels  are  identified  in  paragraphs 
(a)(1)  through  (a)(7)  of  this  section. 

(1)  The  source  shall  implement  the 
following  testing,  monitoring, 
recordkeeping,  and  reporting 
procedures  for  each  miscellaneous 
process  vent  equipped  with  a  flare, 
incinerator,  boiler,  or  process  heater: 

(i)  Conduct  initial  performance  tests 
to  determine  the  percentage  of  reduction 
as  specified  in  §63.645  of  this  subpart 
and  §  63.116  of  subpart  G;  and 

(ii)  Monitor  the  operating  parameters 
specified  in  §63.644,  as  appropriate  for 
the  specific  control  device. 

(2)  The  source  shall  implement  the 
following  procedures  for  each 
miscellaneous  process  vent,  equipped 
with  a  carbon  adsorber,  absorber,  or 
condenser  but  not  equipped  with  a 
control  device: 

(i)  Determine  the  flow  rate  and 
organic  HAP  concentration  using  the 
methods  specified  in  §63.115  (a)(1)  and 
(a)(2),  §  63.115  (b)(1)  and  (b)(2),  and 
§63.115(c)(3)  of  subpart  G;  and 

(ii)  Monitor  the  operating  parameters 
specified  in  §  63.114  of  subpart  G,  as 
appropriate  for  the  specific  recovery 
device. 

(3)  The  source  shall  implement  the 
following  procedures  for  each  storage 
vessel  controlled  with  an  internal 
floating  roof,  external  roof,  or  a  closed 
vent  system  with  a  control  device,  as 
appropriate  to  the  control  technique: 

U)  Perform  the  monitoring  or 
inspection  procedures  in  §  63.646  of  this 
subpart  and  §  63.120  of  subpart  G;  and 

(ii)  For  closed  vent  systems  with 
control  devices,  conduct  an  initial 
design  evaluation  as  specified  in 
§  63.646  of  this  subpart  and  §  63.120(d) 
of  subpart  G. 

(4)  For  each  gasoline  loading  rack  that 
is  controlled,  perform  the  testing  and 
monitoring  procedures  specified  in 
§§63.425  and  63.427  of  subpart  R  of  this 
part. 

(5)  For  each  marine  tank  vessel  that  is 
controlled,  perform  the  compliance, 
monitoring,  and  performance  testing, 
procedures  specified  in  §§  63.563, 
63.564,  and  63.565  of  subpart  Y  of  this 
part. 


(6)  The  source  shall  implement  the 
following  procedures  for  wastewater 
emission  points,  as  appropriate  to  the 
control  techniques: 

(i)  For  wastewater  treatment 
processes,  conduct  tests  as  specified  in 
§  61.355  of  subpart  FF  of  part  60; 

(ii)  Conduct  inspections  and 
monitoring  as  specified  in  §§  61.343 
through  61.349  and  §  61.354  of  40  CFR 
part  61,  subpart  FF. 

(7)  If  an  emission  point  in  an 
emissions  average  is  controlled  using  a 
pollution  prevention  measure  or  a 
device  or  technique  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  specified  in  §§  63.643 
through  63.647  and  §§  63.650  and 
63.651,  the  owner  or  operator  shall 
establish  a  site-«pecific  monitoring 
parameter  and  shall  submit  the 
information  specified  in  §  63.654(h)(4) 
in  the  Implementation  Plan. 

(b)  Records  of  all  information  required 
to  calculate  emission  debits  and  credits 
and  records  required  by  §63.654  shall 
be  retained  for  5  years. 

(c)  Notifications  of  Compliance  Status 
report.  Periodic  Reports,  and  other 
reports  shall  be  submitted  as  required 
by  §63.654. 

(d)  Each  owner  or  operator  of  an 
existing  source  who  elects  to  comply 
with  §  63.654  (g)  and  (h)  by  using 
emissions  averaging  for  any  emission 
points  shall  submit  an  Implementation 
Plan. 

(1)  The  Implementation  Plan  shall  be 
submitted  no  later  than  18  months  prior 
to  the  comphance  date  in  §  63.640(h). 
This  information  may  be  submitted  in 
an  operating  permit  application,  in  an 
amendment  to  an  operating  permit 
application,  in  a  separate  submittal,  or 
in  any  combination  of  the  three.  If  an 
owner  or  operator  submits  the 
information  specified  in  paragraph 
(d)(2)  of  this  section  at  different  times, 
and/or  in  different  submittals,  later 
submittals  may  refer  to  earlier 
submittals  instead  of  duplicating  the 
previously  submitted  information. 

(2)  The  Implementation  Plan  shall 
include  the  information  specified  in 
paragraphs  (d)(2){i)  through  (d)(2)(ix)  of 
this  section  for  all  points  included  in 
the  average. 

(i)  The  identification  of  all  emission 
points  in  the  planned  emissions  average 
and  notation  of  whether  each  emission 
point  is  a  Group  1  or  Group  2  emission 
point  as  defined  in  §  63.641. 

(ii)  The  projected  annual  emission 
debits  and  credits  for  each  emission 
point  and  the  sum  for  the  emission 
points  involved  in  the  average 
calculated  according  to  §63.652.  The 
aimual  projected  credits  must  be  greater 


than  the  projected  debits,  as  required 
under  §  63.652(e)(3). 

(iii)  The  specific  control  technology  or 
pollution  prevention  measure  that  will 
be  used  for  each  emission  point 
included  in  the  average  and  date  of 
application  or  expected  date  of 
application. 

(iv)  The  specific  identification  of  each 
emission  point  affected  by  a  pollution 
prevention  measure.  To  be  considered  a 
pollution  prevention  measure,  the 
criteria  in  §  63.652(j)(l)  must  be  met.  If 
the  same  pollution  prevention  measure 
reduces  or  eliminates  emissions  from 
multiple  emission  points  in  the  average, 
the  owner  or  operator  must  identify 
each  of  these  emission  points. 

(v)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section  that  are  applicable  to  each 
emission  point  in  the  emissions  average 
will  be  implemented  beginning  on  the 
date  of  compliance. 

(vi)  Documentation  of  the  information 
listed  in  paragraphs  (d)(2)(vi)(A) 
through  (d)(2)(vi)(D)  of  this  section  for 
each  emission  point  included  in  the 
average. 

(A)  The  values  of  the  parameters  used 
to  determine  whether  each  emission 
point  in  the  emissions  average  is  Group 
1  or  Group  2. 

(B)  The  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63g652  (g)  and  (h).  These  parameter 
values  or,  as  appropriate,  limited  ranges 
for  the  parameter  values,  shall  be 
specified  in  the  source's 
Implementation  Plan  as  enforceable 
operating  conditions.  Changes  to  these 
parameters  must  be  reported  in  the  next 
Periodic  Report. 

(C)  The  estimated  percentage  of 
reduction  if  a  control  technology 
achieving  a  lower  percentage  of 
reduction  than  the  efficiency  of  the 
reference  control  technology,  as  defined 
in  §  63.641,  is  or  will  be  applied  to  the 
emission  point. 

(D)  The  anticipated  nominal 
efficiency  if  a  control  technology 
achieving  a  greater  percentage  emission 
reduction  than  the  efficiency  of  the 
reference  control  technology  is  or  will 
be  applied  to  the  emission  point.  The 
procedures  in  §  63.652(i)  shall  be 
followed  to  apply  for  a  nominal 
efficiency. 

(vii)  The  information  specified  in 
§  63.654(h)(4)  for: 

(A)  Each  miscellaneous  process  vent 
controlled  by  a  pollution  prevention 
measure  or  control  technique  for  which 
monitoring  parameters  or  inspection 
procedures  are  not  specified  in 
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paragraphs  (a)(1)  or  (a)(2)  of  this  section; 
and 

(B)  Each  storage  vessel  controlled  by 
a  pollution  prevention  measure  or  a 
control  technique  other  than  an  internal 
or  external  floating  roof  or  a  closed  vent 
system  with  a  control  device. 

(vui)  Documentation  of  the 
information  Usted  in  paragraphs 
(d)(2)(viii)(A)  through  (d)(2)(viii)(G)  of 
this  section  for  each  process  wastewater 
stream  included  in  the  average. 

(A)  The  information  used  to 
determine  whether  the  wastewater 
stream  is  a  Group  1  or  Group  2 
wastewater  stream. 

(B)  The  estimated  values  of  all 
parameters  needed  for  input  to  the 
wastewater  emission  credit  and  debit 
calculations  in  §  63.652(h)(6). 

(C)  The  estimated  percentage  of 
reduction  if  the  wastewater  stream  is  or 
will  be  controlled  using  a  treatment 
process  or  series  of  treatment  processes 
that  achieves  an  emission  reduction  less 
than  or  equal  to  the  emission  reduction 
specified  in  table  7  of  this  subpart. 

(D)  The  estimated  percentage  of 
reduction  if  a  control  technology 
achieving  less  than  or  equal  to  95 
percent  emission  reduction  is  or  will  be 
appUed  to  the  vapor  stream(s)  vented 
and  collected  from  the  treatment 
processes. 

(E)  The  estimated  percentage  of 
reduction  if  a  pollution  prevention 
measure  is  or  will  be  applied. 

(F)  The  anticipated  nominal  efficiency 
if  the  owner  or  operator  plans  to  apply 
for  a  nominal  efficiency  under 
§63.652(i).  A  nominal  efficiency  shall 
be  appUed  for  if: 

(3)  A  control  technology  is  or  will  be 
apphed  to  the  wastewater  stream  and 
achieves  an  emission  reduction  greater 
than  the  emission  reduction  specified  in 
table  7  of  this  subpart;  or 

(2)  A  control  technology  achieving 
greater  than  95  percent  emission 
reduction  is  or  wiU  be  applied  to  the 
vapor  stream(s)  vented  and  collected 
from  the  treatment  processes. 

(G)  For  each  pollution  prevention 
meastire,  treatment  process,  or  control 
device  used  to  reduce  air  emissions  of 
organic  HAP's  fit>m  wastewater  and  for 
which  no  monitoring  parameters  or 
inspection  procediu^s  are  specified  in 
§  63.647,  the  information  specified  in 

§  63.654(h)(4)  shall  be  included  in  the 
Implementation  Plan. 

fix)  Dociunentation  required  in 
§63.652(k)  demonstrating  the  hazard  or 
risk  equivalency  of  the  proposed 
emissions  average. 

(3)  The  Administrator  shall  determine 
within  120  calendar  days  whether  the 
Implementation  Plan  submitted  presents 
sufficient  information.  The 


Administrator  shall  either  approve  the 
Implementation  Plan,  request  changes, 
or  request  that  the  owner  or  operator 
submit  additional  information.  Once  the 
Administrator  receives  sufficient 
information,  the  Administrator  shall 
approve,  disapprove,  or  request  changes 
to  the  plan  within  120  calendar  days. 

§  63.654    RaporUng  and  recordkeeping 
requirements. 

(a)  Each  owner  or  operator  subject  to 
the  wastewater  provisions  in  §  63.647 
shall  comply  with  the  recordkeeping 
and  reporting  provisions  in  §§  61.356 
and  61.357  of  40  CFR  part  61  subpart 
FF.  There  are  no  additional  reporting 
and  recordkeeping  requirements  for 
wastewater  under  this  subpart  unless  a 
wastewater  stream  is  included  in  an 
emissions  average.  Recordkeeping  and 
reporting  for  emissions  averages  are 
specified  in  §  63.653  and  in  paragraphs 
(0(5)  and  (g)(8)  of  this  section. 

(b)  Each  owner  or  operator  subject  to 
the  gasoline  loading  rack  provisions  in 
§  63.650  shall  comply  with  the 
recordkeeping  and  reporting  provisions 
in  §  63.428  (b)  and  (c).  (g)(1),  and  (h)(1) 
through  (h)(3)  of  subpart  R  of  this  part. 
These  requirements  are  summarized  in 
table  4  of  this  subpart.  There  are  no 
additional  reporting  and  recordkeeping 
requirements  for  gasoline  loading  racks 
under  this  subpart  unless  a  loading  rack 
is  included  in  an  emissions  average. 
Recordkeeping  and  reporting  for 
emissions  averages  are  specified  in 

§  63.653  and  in  paragraphs  (f)(5)  and 
(g)(8)  of  this  section. 

(c)  Each  owner  or  operator  subject  to- 
the  marine  tank  vessel  loading  operation 
standards  in  §63.651  shall  comply  with 
the  recordkeeping  and  reporting 
provisions  in  §§63.566  and  63.567(a) 
and  §  63.567  (c)  through  (i)  of  subpart  Y 
of  this  part.  These  requirements  are 
summarized  in  table  5  of  this  subpart. 
There  are  no  additional  reporting  and 
recordkeeping  requirements  for  marine 
tank  vessel  loading  operations  under 
this  subpart  unless  marine  tank  vessel 
loading  operations  are  included  in  an 
emissions  average.  Recordkeeping  and 
reporting  for  emissions  averages  are 
specified  in  §  63.653  and  in  paragraphs 
(fl(5)  and  (g)(8)  of  this  section. 

(d)  Each  owner  or  operator  subject  to 
the  equipment  leaks  standards  in 

§  63.648  shall  comply  with  the 
recordkeeping  and  reporting  provisions 
in  paragraphs  (d)(1)  through  (d)(3)  of 
this  section. 

(1)  Sections  60.486  and  60.487  of 
subpart  W  of  part  60,  or  §§63.181  and 
63.182  of  subpart  H  of  this  part  except 
for  §  63.182.  paragraphs  (b),  (c)(2),  and 
(0(4). 


(2)  The  Notification  of  Compliance 
Status  report  required  by  §  63.182(c)  of 
subpart  H  and  the  initial  semiannual 
report  required  by  §  60.487(b)  of  40  CFR 
part  60,  subpart  W  shall  be  submitted 
within  150  days  of  the  compliance  date 
specified  in  §63. 640(h);  the 
requirements  of  subpart  H  of  this  part 
are  svunmarized  in  table  3  of  this 
subpart. 

(3j  An  owner  or  operator  who 
determines  that  a  compressor  qualifies 
for  the  hydrogen  service  exemption  in 
§  63.646  shall  also  keep  a  record  of  the 
demonstration  required  by  §  63.646. 

(e)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  the 
reports  listed  in  paragraphs  (e)(1) 
through  (e)(3)  of  this  section  except  as 
provided  in  paragraph  (h)(5)  of  this 
section,  and  shall  keep  records  as 
described  in  paragraph  (i)  of  this 
section. 

(1)  A  Notification  of  Compliance 
Status  report  as  described  in  paragraph 
(f)  of  this  section; 

(2)  Periodic  Reports  as  described  in 
paragraph  (g)  of  this  section;  and 

(3)  Other  reports  as  described  in 
paragraph  (h)  of  this  section. 

(f)  Each  oMmer  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  a 
Notification  of  Compliance  Status  report 
within  150  days  after  the  compliance 
dates  specified  in  §  63.640(h).  This 
information  may  be  submitted  in  an 
operating  permit  application,  in  an 
amendment  to  an  operating  permit 
application,  in  a  separate  submittal,  or 
in  any  combination  of  the  three.  If  the 
required  information  has  been 
submitted  before  the  date  150  days  after 
the  compUance  date  specified  in 

§  63.640(h),  a  separate  Notification  of 
Compliance  Status  report  is  not  required 
within  150  days  after  the  compliance 
dates  specified  in  §  63.640(h).  If  an 
owner  or  operator  submits  the 
information  specified  in  paragraphs 
(f)(1)  through  (f)(5)  of  this  section  at 
different  times,  and/or  in  different 
submittals,  later  submittals  may  refer  to 
earher  submittals  instead  of  duplicating 
and  resubmitting  the  previously 
submitted  information. 

(1)  The  Notification  of  Compliance 
Status  report  shall  include  the 
information  specified  in  paragraphs 
(f)(l)(i)  through  (f)(l)(v)  of  this  section. 

(i)  For  storage  vessels,  this  report  shall 
include  the  information  specified  in 
paragraphs  (f)(l)(i)(A)  through 
(f)(l)(i)(D)  of  this  section. 

(A)  identification  of  each  storage 
vessel  subject  to  this  subpart,  whether 
the  vessel  is  Group  1  or  Group  2,  and 
the  method  of  compUance  for  each 
Group  1  storage  vessel  that  is  not 
included  in  an  emissions  average  (i.e.. 
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internal  floating  rooff  external  floating 
roof,  or  closed-vent  system  and  control 
device). 

(B)  If  a  closed  vent  system  and  a 
control  device  other  than  a  flare  is  used 
to  comply  with  §  63.646  the  owner  or 
operator  shall  submit: 

(1)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters),  and  the  fi^quency  writh 
which  monitoring  will  be  performed; 
and  either 

(2)  The  design  evaluation 
documentation  specified  in 

§  63.120(d)(l)(i)  of  subpart  G,  if  the 
owner  or  operator  elects  to  prepare  a 
design  evaluation;  or 

(5)  If  the  owner  or  operator  elects  to 
submit  the  results  of  a  performance  test, 
identification  of  the  storage  vessel  and 
control  device  for  which  the 
performance  test  will  be  submitted,  and 
identification  of  the  emission  point(s) 
that  share  the  control  device  with  the 
storage  vessel  and  for  which  the 
performance  test  will  be  conducted. 

(C)  If  a  closed  vent  system  and  control 
device  other  than  a  flare  is  used,  the 
owner  or  operator  shall  submit: 

(1)  The  operating  range  for  each 
monitoring  parameter.  The  specified 
operating  range  shall  represent  the 
conditions  for  which  the  control  device 
is  being  properly  operated  and 
maintained. 

(2)  If  a  performance  test  is  conducted 
instead  of  a  design  evaluation,  residts  of 
the  performance  test  demonstrating  that 
the  control  device  achieves  greater  than 
or  equal  to  the  required  control 
efficiency.  A  performance  test 
conducted  prior  to  the  compliance  date 
of  this  subpart  can  be  used  to  comply 
with  this  requirement,  provided  that  the 
test  was  conducted  using  EPA  methods 
and  that  the  test  conditions  are 
representative  of  current  operating 
practices. 

(D)  If  a  closed  vent  system  and  a  flare 
is  used,  the  owner  or  operator  shall 
submit: 

(1)  Flare  design  (e.g.,  steam-assisted, 
air-assisted,  or  nonassisted); 

(2)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 

§  63.120(e)  of  subpart  G  of  this  part;  and 

(3)  All  periods  during  the  compUance 
determination  when  the  pilot  flame  is 
absent. 

(ii)  For  misceUaneous  process  vents, 
identification  of  each  miscellaneous 
process  vent  subject  to  this  subpart. 


whether  the  process  vent  is  Group  1  or 
Group  2,  £uid  the  method  of  compUance 
for  each  Group  1  miscellaneous  process 
vent  that  is  not  included  in  an 
emissions  average  (e.g.,  use  of  a  flare  or 
other  control  device  meeting  the 
requirements  of  §  63.643(a)). 

(iii)  For  miscellaneous  process  vents 
controlled  by  control  devices  required 
to  be  tested  imder  §  63.645  of  this 
subpart  and  §  63.116(c)  of  subpart  G  of 
this  part,  performance  test  results , 
including  the  information  in  paragraphs 
(f)(l)(iii)(A)  and  (B)  of  this  section. 
Results  of  a  performance  test  conducted 
prior  to  the  compUance  date  of  this 
subpart  can  be  used  provided  that  the 
test  was  conducted  using  the  methods 
specified  in  §  63.645  and  that  the  test 
conditions  are  representative  of  current 
operating  conditions. 

(A)  The  percentage  of  reduction  of 
organic  HAP's  or  TOC,  or  the  outlet 
concentration  of  organic  HAP's  or  TOC 
(parts  per  milUon  by  volume  on  a  dry 
basis  corrected  to  3  percent  oxygen), 
determined  as  specified  in  §  63.116(c)  of 
subpart  G  of  this  part;  and 

(B)  The  value  of  the  monitored 
parameters  specified  in  table  10  of  this 
subpart,  or  a  site-specific  parameter 
approved  by  the  permitting  authority, 
averaged  over  the  fuU  period  of  the 
performance  test, 

(iv)  For  miscellaneous  process  vents 
controUed  by  flares,  performance  test 
results  including  the  information  in 
paragraphs  (f)(l)(iv)(A)  and  (B)  of  this 
section; 

(A)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 

§  63.645  of  this  subpart  and  §  63.116(a) 
of  subpart  G  of  this  part,  and 

(B)  A  statement  of  whether  a  flame 
was  present  at  the  pilot  Ught  over  the 
full  period  of  the  compUance 
determination. 

(v)  For  equipment  leaks  complying 
with  §  63.648(c)  (i.e.,  complying  with 
the  requirements  of  subpart  H  of  this 
part),  the  Notification  of  Compliance 
Report  Status  report  information 
required  by  §  63.182(c)  of  subpart  H  and 
whether  the  percentage  of  leaking  valves 
will  be  reported  on  a  process  unit  basis 
or  a  sourcewide  basis. 

(2)  If  initial  performance  tests  are 
required  by  §§63.643  through  63.653  of 
this  subpart,  the  Notification  of 
CompUance  Status  report  shall  include 
one  complete  test  report  for  each  test 
method  used  for  a  particular  source. 

(i)  For  additional  tests  performed 
using  the  same  method,  the  results 
specified  in  paragraph  (f)(1)  of  this 


section  shall  be  submitted,  but  a 
complete  test  report  is  not  required. 

(iij  A  complete  test  report  shall 
include  a  sampling  site  description, 
description  of  sampling  and  analysis 
procedures  and  any  modifications  to 
standard  procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  bv  the  test  method. 

fiii)  Performance  tests  are  required 
only  if  specified  by  §§63.643  through 
63.653  of  this  subpart.  Initial 
performance  tests  are  required  for  some 
kinds  of  emission  points  and  controls. 
Periodic  testing  of  the  same  emission 
point  is  not  required. 

(3)  For  each  monitored  parameter  for 
which  a  range  is  required  to  be 
estabUshed  under  §  63.120(d)  of  subpart 
G  of  this  part  for  storage  vessels  or 

§  63.644  for  miscellaneous  process 
vents,  the  Notification  of  CompUance 
Status  report  shall  include  the 
information  in  paragraphs  (f)(3)(i) 
through  (f)(3)(iii)  of  this  section. 

(i)  The  specific  range  of  the  monitored 
parameter(s)  for  each  emission  point; 

(ii)  The  rationale  for  the  speafic  range 
for  each  parameter  for  each  emission 
point,  including  any  data  and 
calculations  used  to  develop  the  range 
and  a  description  of  why  the  range 
ensures  compUance  with  the  emission 
standard. 

(A)  If  a  performance  test  is  required 
by  this  subpart  for  a  control  device,  the 
range  shall  be  based  on  the  parameter 
values  measured  during  the 
performance  test  supplemented  by 
engineering  assessments  and 
manufacturer's  recommendations. 
Performance  testing  is  not  required  to  be 
conducted  over  the  entire  range  of 
permitted  parameter  values. 

(B)  If  a  performance  test  is  not 
required  by  this  subpart  for  a  control 
device,  the  range  may  be  based  solely  on 
engineering  assessments  and 
manufacturers'  recommendations. 

(iii)  A  definition  of  the  source's 
operating  day  for  purposes  of 
determining  daily  average  values  of 
monitored  parameters.  The  definition 
shall  specify  the  times  at  which  an 
operating  day  begins  and  ends. 

(4)  Results  of  any  continuous 
monitoring  system  performance 
evaluations  shall  be  included  in  the 
Notification  of  CompUance  Status 
report. 

(5)  For  emission  points  included  in  an 
emissions  average,  the  Notification  of 
Compliance  Status  report  shall  include 
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the  values  of  the  parameters  needed  for 
input  to  the  emission  credit  and  debit 
equations  in  §  63.652(g)  and  (h), 
calculated  or  measured  according  to  the 
procedures  in  §63.652(g]  and  (h),  and 
the  resulting  credits  and  debits  for  the 
first  quarter  of  the  year.  The  first  quarter 
begins  on  the  compliance  date  specified 
in  §63.640. 

(g)  The  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit 
Periodic  Reports  no  later  than  60  days 
after  the  end  of  each  6-month  period 
when  any  of  the  compliance  exceptions 
specified  in  paragraphs  (g)(1)  through 
(g)(6)  of  this  section  occiu-.  The  first  6- 
month  period  shall  begin  on  the  date  the 
Notification  of  Compliance  Status  report 
is  required  to  be  submitted.  A  Periodic 
Report  is  not  required  if  none  of  the 
compliance  exceptions  specified  in 
paragraphs  (g)(1)  through  (g)(6)  of  this 
section  occiured  during  the  6-month 
period  imless  emissions  averaging  is 
utilized.  Quarterly  reports  must  be 
submitted  for  emission  points  included 
in  emissions  averages,  as  provided  in 
paragraph  (g)(8)  of  this  section.  An 
owner  or  operator  may  submit  reports 
required  by  other  regulations  in  place  of 
or  as  part  of  the  Periodic  Report 
required  by  this  paragraph  if  the  reports 
contain  the  information  required  by 
paragraphs  (g)(1)  through  (g)(8)  of  this 
section. 

(1)  For  storage  vessels.  Periodic 
Reports  shall  include  the  information 
specified  for  Periodic  Reports  in 
paragraph  (g)(2)  through  (g)(5)  of  this 
section  except  that  information  related 
to  gaskets,  slotted  membranes,  and 
sleeve  seals  is  not  required  for  storage 
vessels  that  are  part  of  an  existing 
source. 

(2)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  by  using  a  fixed 
roof  and  an  internal  floating  roof  or  by 
using  an  external  floating  roof  converted 
to  an  internal  floating  roof  shall  submit 
the  results  of  each  inspection  conducted 
in  accordance  with  §63. 120(a)  of 
subpart  G  of  this  part  in  which  a  failiue 
is  detected  in  the  control  equipment. 

(i)  For  vessels  for  which  annual 
inspections  are  required  under 
§  63.120(a)(2)(i)  or  (a)(3)(ii)  of  subpart  G 
of  this  part,  the  specifications  and 
requirements  listed  in  paragraphs 
(g)(2)(i)(A)  through  (g)(2)(i)(C)  of  this 
section  apply- 

(A)  A  uuuie  is  defined  as  any  time  in 
which  the  internal  floating  roof  is  not 
resting  on  the  suirface  of  the  liquid 
inside  the  storage  vessel  and  is  not 
resting  on  the  leg  supports;  or  there  is 
liquid  on  the  floating  roof;  or  the  seal  is 
detached  from  the  internal  floating  roof; 
or  there  are  holes,  tears,  or  other 
openings  in  the  seal  or  seal  fabric;  or 


there  are  visible  gaps  between  the  seal 
and  the  wall  of  the  storage  vessel. 

(B)  Except  as  provided  in  paragraph 
(g)(2)(i)(C)  of  this  section,  each  Periodic 
Report  shall  include  the  date  of  the 
inspection,  identification  of  each  storage 
vessel  in  which  a  failure  was  detected, 
and  a  description  of  the  failure.  The 
Periodic  Report  shall  also  describe  the 
natiue  of  and  date  the  repair  was  made 
or  the  date  the  storage  vessel  was 
emptied. 

(C)  If  an  extension  is  utilized  in 
accordance  with  §63. 120(a)(4)  of 
subpart  G  of  this  part,  the  owner  or 
operator  shall,  in  the  next  Periodic 
Report,  identify  the  vessel;  include  the 
documentation  specified  in 

§  63.120(a)(4)  of  subpart  G  of  this  part; 
and  describe  the  date  the  storage  vessel 
was  emptied  and  the  nature  of  and  date 
the  repair  was  made. 

(ii)  r  or  vessels  for  which  inspections 
are  required  under  §  63.120(a)(2)(ii), 
(a)(3)(i),  or  (a)(3)(iii)  of  subpart  G  of  this 
part  (i.e..  internal  inspections),  the 
specifications  and  requirements  listed 
in  paragraphs  (g)(2)(ii)(A)  and 
(g)(2)(ii)(B)  of  this  section  apply. 

(A)  A  failure  is  defined  as  any  time  in 
which  the  internal  floating  roof  has 
defects;  or  the  primary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or 
the  seal  fabric;  or  the  secondary  seal  (if 
one  has  been  installed)  has  holes,  tears, 
or  other  openings  in  the  seal  or  the  seal 
fabric;  or,  for  a  storage  vessel  that  is  part 
of  a  new  source,  the  gaskets  no  longer 
close  off  the  liquid  surface  from  the 
atmosphere;  or.  for  a  storage  vessel  that 
is  part  of  a  new  source,  the  slotted 
membrane  has  more  than  a  10  percent 
open  area. 

(B)  Each  Periodic  Report  shall  include 
the  date  of  the  inspection,  identification 
of  each  storage  vessel  in  which  a  failing 
was  detected,  and  a  description  of  the 
failure.  The  Periodic  Report  shall  also 
describe  the  nature  of  and  date  the 
repair  was  made. 

(3)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  by  using  an 
external  floating  roof  shall  meet  the 
periodic  reporting  requirements 
specified  in  paragraphs  (g)(3)(i)  through 
(g)(3)(iii)  of  this  section. 

(i)  The  owner  or  operator  shall 
submit,  as  part  of  the  Periodic  Report, 
dociunentation  of  the  results  of  each 
seal  gap  measurement  made  in 
accordance  With  §  63.120(b)  of  subpart 
G  of  this  part  in  which  the  seal  and  seal 
gap  requirements  of  §  63.120(b)(3), 
(b)(4),  {b)(5),  or  (b)(6)  bf  subpart  G  of 
this  part  are  not  met.  This 
documentation  shall  include  the 
information  specified  in  paragraphs 
(g)(3)(i)(A)  through  (g)(3)(i)(D)  of  this 
section. 


(A)  The  date  of  the  seal  gap 
measurement. 

(B)  The  raw  data  obtained  in  the  seal 
gap  measiu^ment  and  the  calculations 
described  in  §  63.120(b)(3)  and  (b)(4)  of 
subpart  G  of  this  part. 

(C)  A  description  of  any  seal 
condition  specified  in  §  63.120(b)(5)  or 
(b)(6)  of  subpart  G  of  this  part  that  is  not 
met. 

(D)  A  description  of  the  nature  of  and 
date  the  repair  was  made,  or  the  date  the 
storage  vessel  was  emptied. 

(ii)  If  an  extension  is  utifized  in 
accordance  with  §63.120(b)(7)(ii)  or 
(b)(8)  of  subpart  G  of  this  part,  the 
owner  or  operator  shall,  in  the  next 
Periodic  Report,  identify  the  vessel; 
include  the  dociunentation  specified  in 
§  63.120(b)(7)(ii)  or  (b)(8)  of  subpart  G  of 
this  part,  as  apphcable;  and  describe  the 
date  the  vessel  was  emptied  and  the 
nature  of  and  date  the  repair  was  made. 

(iii)  The  owner  or  op)erator  shall 
submit,  as  part  of  the  Periodic  Report, 
documentation  of  any  failures  that  are 
identified  diuing  visual  inspections 
required  by  §63.120(b)(10)  of  subpart  G 
of  this  part.  This  docuimentation  shall 
meet  the  specifications  and 
requirements  in  paragraphs  (g)(3)(iii)(A) 
and  (g)(3)(iii)(B)  of  this  section. 

(A)  A  failure  is  defined  as  any  Ume  in 
which  the  external  floating  roof  has 
defects;  or  the  primary  seal  has  holes  or 
other  openings  in  the  seal  or  the  seal 
fabric;  or  the  secondary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or 
the  seal  fabric;  or,  for  a  storage  vessel 
that  is  part  of  a  new  source,  the  gaskets 
no  longer  close  off  the  liqmd  siu-face 
fit>m  the  atmosphere;  or,  for  a  storage 
vessel  that  is  part  of  a  new  source,  the 
slotted  membrane  has  more  than  10 
percent  open  area. 

(B)  Each  Periodic  Report  shall  include 
the  date  of  the  inspection,  identification 
of  each  storage  vessel  in  which  a  failure 
was  detected,  and  a  description  of  the 
failure.  The  Periodic  Report  shall  also 
describe  the  natiue  of  and  date  the 
repair  was  made. 

(4)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  by  using  an 
external  floating  roof  converted  to  an 
internal  floating  roof  shall  comply  with 
the  periodic  reporting  requirements  of 
paragraph  (g)(2)  of  this  section. 

(5)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  by  installing  a 
closed  vent  system  and  control  device 
shall  submit,  as  part  of  the  next  Periodic 
Report,  the  information  specified  in 
paragraphs  (g)(5)(i)  through  (g)(5)(iii)  of 
this  section. 

(i)  The  Periodic  Report  shall  include 
the  information  specified  in  paragraphs 
(g)(5)(i)(A)  and  (g)(5)(i)(B)  of  this  section 
for  those  planned  routine  maintenance 
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operations  that  would  require  the 
control  device  not  to  meet  the 
requirements  of  §  63.119(e)(1)  or  {e)(2) 
of  subpart  G  of  this  part,  as  applicable. 

(A)  A  description  of  the  planned 
routine  maintenance  that  is  anticipated 
to  be  performed  for  the  control  device 
diuing  the  next  6  months.  This 
description  shall  include  the  type  of 
maintenance  necessary,  planned 
frequency  of  maintenance,  and  lengths 
of  maintenance  periods. 

(B)  A  description  of  the  planned 
routine  maintenance  that  was  performed 
for  the  control  device  during  the 
previous  6  months.  This  description 
shall  include  the  type  of  maintenance 
performed  and  the  total  number  of 
hoiu-s  during  those  6  months  that  the 
control  device  did  not  meet  the 
requirements  of  §  63.119  (e)(1)  or  (e)(2) 
of  subpart  G  of  this  part,  as  applicable, 
due  to  planned  routine  maintenance. 

(ii)  If  a  control  device  other  than  a 
flme  is  used,  the  Periodic  Report  shall 
describe  each  occurrence  when  the 
monitored  parameters  were  outside  of 
the  parameter  ranges  dociunented  in  the 
Notification  of  Compliance  Status 
report.  The  description  shall  include: 
Identification  of  the  control  device  for 
which  the  measiu^d  parameters  were 
outside  of  the  established  ranges,  and 
causes  for  the  measured  parameters  to 
be  outside  of  the  established  ranges. 

(iii)  If  a  flare  is  used,  the  Periodic 
Report  shall  describe  each  occiurence 
when  the  flare  does  not  meet  the  general 
control  device  requirements  specified  in 
§63.1 1(b)  of  subpart  A  of  this  part  and 
shall  include:  Identification  of  the  flare 
that  does  not  meet  the  general 
requirements  specified  in  §63. 11(b)  of 
subpart  A  of  this  part,  and  reasons  the 
flare  did  not  meet  the  general 
requirements  specified  in  §  63.11(b)  of 
subpart  A  of  this  part. 

(6)  For  miscellaneous  process  vents 
for  which  continuous  parameter 
monitors  are  required  by  this  subpart, 
periods  of  excess  emissions  shall  be 
identified  in  the  Periodic  Reports  and 
shall  be  used  to  determine  compliance 
with  the  emission  standards. 

(i)  Period  of  excess  emission  means 
any  of  the  following  conditions: 

(A)  An  operating  day  when  the  daily 
average  value  of  a  monitored  parameter, 
except  presence  of  a  flare  pilot  flame,  is 
outside  the  range  specified  in  the 
Notification  of  Compliance  Status 
report.  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdown,  repairs,  calibration  checks 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  used  in 
computing  daily  average  values  of 
monitored  parameters. 


(B)  An  operating  day  when  all  pilot 
flames  of  a  flare  are  absent. 

(C)  An  operating  day  when 
monitoring  data  required  to  be  recorded 
in  paragraphs  (i)(3)  (i)  and  (ii)  of  this 
section  are  available  for  less  than  75 
percent  of  the  operating  hours. 

(D)  For  data  compression  systems 
approved  under  paragraph  (h)(5)(iii)  of 
this  section,  an  operating  day  when  the 
monitor  operated  for  less  than  75 
percent  of  the  operating  hoiu%  or  a  day 
when  less  than  18  monitoring  values 
were  recorded. 

(ii)  For  miscellaneous  process  vents, 
excess  emissions  shall  be  reported  for 
the  operating  parameters  specified  in 
table  10  of  this  subpart  unless  other  site- 
specific  parameter(s)  have  been 
approved  by  the  operating  permit 
authority. 

(iii)  Periods  of  startup,  shutdown,  and 
malfunction  that  meet  the  definitions  in 
§  63.2  of  subpart  A  of  this  part  and 
periods  of  performance  testing  and 
monitoring  system  calibration  shall  not 
be  considered  periods  of  excess 
emissions.  Malfunctions  may  include 
process  unit,  control  device,  or 
monitoring  system  malfunctions. 

(7)  If  a  performance  test  for 
determination  of  compUance  for  a  new 
emission  point  subject  to  this  subpart  or 
for  an  emission  point  that  has  changed 
from  Group  2  to  Group  1  is  conducted 
diuing  the  period  covered  by  a  Periodic 
Report,  the  results  of  the  performance 
test  shall  be  included  in  the  Periodic 
Report. 

(i)  Results  of  the  performance  test 
shall  include  the  percentage  of 
emissions  reduction  or  outlet  pollutant 
concentration  reduction  (whichever  is 
needed  to  determine  compliance)  and 
the  values  of  the  monitored  operating 
parameters. 

(ii)  The  complete  test  report  shall  be 
maintained  onsite. 

(8)  The  owner  or  operator  of  a  soiut» 
shall  submit  quarterly  reports  for  all 
emission  points  included  in  an 
emissions  average. 

(i)  The  quarterly  reports  shall  be 
submitted  no  later  than  60  calendar 
days  after  the  end  of  each  quarter.  The 
firat  report  shall  be  submitted  with  the 
Notification  of  Compliance  Status  report 
no  later  than  150  days  after  the 
compliance  date  specified  in  §  63.640. 

(ii)  The  quarterly  reports  shall 
include: 

(A)  The  information  specified  in  this 
paragraph  and  in  paragraphs  (g)(2) 
through  (g)(7)  of  this  section  for  all 
storage  vessels  and  miscellaneous 
process  vents  included  in  an  emissions 
average; 

(B)  The  information  required  to  be 
reported  by  §  63.428(h)(1)  of  subpart  R 


of  .'n.:  part  for  each  gasoline  loading 
rack  included  in  an  emissions  average, 
unless  this  information  has  already  been 
submitted  in  a  separate  report; 

(C)  The  information  required  to  be 
included  in  quarterly  reports  by 

§§  63.567(f)  and  63.567(i)(2)  of  subpart 
Y  of  this  part  for  each  marine  tank 
vessel  loading  operation  included  in  an 
emissions  average,  unless  the 
information  has  already  been  submitted 
in  a  separate  report; 

(D)  Any  information  pertaining  to 
each  wastewater  stream  included  in  an 
emissions  average  that  the  source  is 
required  to  report  under  the 
Implementation  Plan  for  the  source; 

(E)  The  credits  and  debits  calculated 
each  month  during  the  quarter; 

(F)  A  demonstration  that  debits 
calculated  for  the  quarter  are  not  more 
than  1.30  times  the  credits  calculated 
for  the  quarter,  as  required  under 

§§  63.652(e)(4); 

(G)  The  values  of  any  inputs  to  the 
credit  and  debit  equations  in  §63.652 
(g)  and  (h)  that  change  from  month  to 
month  during  the  quarter  or  that  have 
changed  since  the  previous  quarter;  and 

(H)  Any  other  information  the  source 
is  required  to  report  luider  the 
Implementation  Plan  for  the  source. 

(iii)  Every  fourth  quarterly  report  shall 
include  the  following: 

(A)  A  demonstration  that  annual 
credits  are  greater  than  or  equal  to 
annual  debits  as  required  by 

§  63.652(e)(3);  and 

(B)  A  certification  of  compUance  with 
all  the  emissions  averaging  provisions 
in  §  63.652  of  this  subpart. 

(h)  Other  reports  shall  be  submitted  as 
specified  in  subpart  A  of  this  part  and 
as  follows: 

(1)  Reports  of  startup,  shutdown,  and 
malfunction  required  by  §  63.10(d)(5)  of 
subpart  A  of  this  part;  and 

(2)  For  storage  vessels,  notifications  of 
inspections  as  specified  in  paragraphs 
(h)(2)(i)  and  (h)(2)(ii)  of  this  section; 

(i)  In  order  to  afford  the  Administrator 
the  opportunity  to  have  an  observer 
present,  the  owner  or  operator  shall 
notify  the  Administrator  of  the  refilling 
of  each  Group  1  storage  vessel  that  has 
been  emptied  and  degassed. 

(A)  Except  as  provided  in  paragraphs 
(h)(2)(i)  (B)  and  (C)  of  this  section,  the 
owner  or  operator  shall  notify  the 
Administrator  in  writing  at  least  30 
calendar  days  prior  to  filling  or  refiUing 
of  each  storage  vessel  with  organic 
HAP's  to  afford  the  Administrator  the 
opportunity  to  inspect  the  storage  vessel 
prior  to  refilling. 

(B)  Except  as  provided  in  paragraph 
(h)(2)(i)(C)  of  this  section,  if  the  internal 
inspection  required  by  §§  63.120(a)(2), 
63.120(a)(3).  or  63.120(b)(10)  of  subpart 
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G  of  this  part  is  not  planned  and  the 
owner  or  operator  could  not  have 
known  about  the  inspection  30  calendar 
days  in  advance  of  rehlling  the  vessel 
with  organic  HAP's.  the  owner  or 
operator  shall  notify  the  Administrator 
at  least  7  calendar  days  prior  to  refilling 
of  the  storage  vessel.  Notification  may 
be  made  by  telephone  and  immediately 
followed  by  written  documentation 
demonstrating  why  the  inspection  was 
unplanned.  This  notification,  including 
the  written  documentation,  may  also  be 
made  in  writing  and  sent  so  that  it  is 
received  by  the  Administrator  at  least  7 
calendar  days  prior  to  the  refilling. 

(C)  The  State  or  local  permitting 
authority  can  waive  the  notification 
requirements  of  paragraphs  (h)(2)(i)(A) 
andJoT  (h)(2)(i)(B)  of  this  secUon  for  all 
or  some  storage  vessels  at  petroleum 
refineries  subject  to  this  subpart.  The 
State  or  local  permitting  authority  may 
also  grant  permission  to  refill  storage 
vessels  sooner  than  30  days  after 
submitting  the  notification  required  by 
paragraph  (h)(2)(i)(A)  of  this  section,  or 
sooner  than  7  days  after  submitting  the 
notification  required  by  paragraph 
(h)(2)(i)(B)  of  this  section  for  all  storage 
vessels,  or  for  individual  storage  vessels 
on  a  case-by-case  basis. 

(ii)  In  order  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present,  the  owner  or 
operator  of  a  storage  vessel  equipped 
with  an  external  fioating  roof  shall 
notify  the  Administrator  of  any  seal  gap 
measurements.  The  notification  shall  be 
made  in  writing  at  least  30  calendar 
days  in  advance  of  any  gap 
measurements  required  by  §  63.120 
(b)(1)  or  (b)(2)  of  subpart  G  of  this  part. 
The  State  or  local  permitting  authority 
can  waive  this  notification  requirement 
for  all  or  some  storage  vessels  subject  to 
the  rule  or  can  allow  less  than  30 
calendar  days'  notice. 

(3)  For  owners  or  operators  of  sources 
required  to  request  approval  for  a 
nominal  control  efficiency  for  use  in 
calculating  credits  for  an  emissions 
average,  the  information  specified  in 

§  63.652(h). 

(4)  The  owner  or  operator  who 
requests  approval  to  monitor  a  different 
parameter  than  those  listed  in  §  63.644 
for  miscellaneous  process  vents  or  who 
is  required  by  §  63.653(a)(8)  to  establish 
a  site-specific  monitoring  parameter  for 
a  point  in  an  emissions  average  shall 
submit  the  information  specified  in 
paragraphs  (h)(4)(i)  through  (h)(4)(iii)  of 
this  section.  For  new  or  reconstructed 
sources,  the  information  shall  be 
submitted  with  the  application  for 
approval  of  construction  or 
reconstruction  required  by  §  63.5(d)  of 
subpart  A  and  for  existing  sources,  and 


the  information  shall  be  submitted  no 
later  than  18  months  prior  to  the 
compliance  date.  The  information  may 
be  submitted  in  an  operating  permit 
application,  in  an  amendment  to  an 
operating  permit  application,  or  in  a 
separate  submittal. 

(i)  A  description  of  the  parameter(s)  to 
be  monitored  to  determine  whether 
excess  emissions  occur  and  an 
explanation  of  the  criteria  used  to  select 
the  parameter(s). 

(ii)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter  can  be 
used  to  determine  excess  emissions  and 
the  schedule  for  this  demonstration.  The 
owrner  or  operator  must  certify  that  they 
will  establish  a  range  for  the  monitored 
parameter  as  part  of  the  Notification  of 
Compliance  Status  report  required  in 
paragraphs  (e)  and  (f)  of  this  section. 

(iii)  The  frequency  and  content  of 
monitoring,  recording,  and  reporting  if: 
monitoring  and  recording  are  not 
continuous;  or  if  periods  of  excess 
emissions,  as  defined  in  paragraph  (g)(6) 
of  this  section,  will  not  be  identified  in 
Periodic  Reports  required  under 
paragraphs  (e)  and  (g)  of  this  section. 
The  rationale  for  the  proposed 
monitoring,  recording,  and  reporting 
system  shall  be  included. 

(5)  An  owner  or  operator  may  request 
approval  to  use  alternatives  to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions  listed  in  paragraph  (i)  of  this 
section. 

(i)  Requests  shall  be  submitted  with 
the  Application  for  Approval  of 
Construction  or  Reconstruction  for  new 
sources  and  no  later  than  18  months 
prior  to  the  compliance  date  for  existing 
sources.  The  information  may  be 
submitted  in  an  operating  permit 
application,  in  an  amendment  to  an 
operating  permit  application,  or  in  a 
separate  submittal.  Requests  shall 
contain  the  information  specified  in 
paragraphs  {h)(5)(iii)  through  (h)(5)(iv) 
of  this  section,  as  applicable. 

(ii)  The  provisions  in  §63.8(f)(5)(i)  of 
subpart  A  of  this  part  shall  govern  the 
review  and  approval  of  requests. 

(iii)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  hour)  but  records 
all  values  that  meet  set  criteria  for 
variation  from  previously  recorded 
values. 

(A)  The  requested  system  shall  be 
designed  to: 

(J)  Measure  the  operating  parameter 
value  at  least  once  every  hour. 


(2)  Record  at  least  24  values  each  day 
during  periods  of  operation. 

[3]  Record  the  date  and  time  when 
monitors  are  turned  off  or  on. 

(4)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident. 

(5)  Compute  daily  average  values  of 
the  monitored  operating  parameter 
based  on  recorded  data. 

(B)  The  request  shall  contain  a 
description  of  the  monitoring  system 
and  data  compression  recording  system 
including  the  criteria  used  to  determine 
which  monitored  values  are  recorded 
and  retained,  the  method  for  calculating 
daily  averages,  and  a  demonstration  that 
the  system  meets  all  criteria  of 
paragraph  (h)(5)(iii)(A)  of  this  section. 

(iv)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f)  of 
subpart  A  of  this  part. 

(6)  The  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (h)(6)(i)  through  (h)(6)(iii)  of 
this  section,  as  applicable.  For  existing 
sources,  this  information  shall  be 
submitted  no  later  than  18  months  prior 
to  the  compliance  date.  For  a  new 
source,  the  information  shall  be 
submitted  with  the  application  for 
approval  of  construction  or 
reconstruction  required  by  §  63.5(d)  of 
subpart  A  of  this  part.  The  information 
may  be  submitted  in  an  operating 
permit  application,  in  an  amendment  to 
an  operating  permit  application,  or  in  a 
separate  submittal. 

(i)  The  determination  of  applicability 
of  this  subpart  to  petroleum  refining 
process  units  that  are  designed  and 
operated  as  flexible  operation  units. 

(ii)  The  determination  of  applicability 
of  this  subpart  to  any  storage  vessel  for 
which  use  varies  from  year  to  year. 

(iii)  The  determination  of 
applicability  of  this  subpart  to  any 
distillation  unit  for  which  use  varies 
from  year  to  year. 

(i)  Recordkeeping. 

(1)  Each  owner  or  operator  subject  to 
the  storage  vessel  provisions  in  §  63.646 
shall  keep  the  records  specified  in 
§  63.123  of  subpart  G  of  this  part  except 
as  specified  in  paragraphs  (i)(l)(i) 
through  (i)(l)(iv)  of  this  section. 

(i)  Records  related  to  gaskets,  slotted 
membranes,  and  sleeve  seals  are  not 
required  for  storage  vessels  within 
existing  sources. 

(ii)  All  references  to  §  63.122  in 
§  63.123  of  subpart  G  of  this  part  shall 
be  replaced  with  §  63.654(e), 

(iii)  All  references  to  §63.150  in 
§  63.123  of  subpart  G  of  this  part  shall 
be  replaced  with  §  63.652. 
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(iv)  If  a  storage  vessel  is  determined 
to  be  Group  2  because  the  weight 
percent  total  organic  HAP  of  the  stored 
liquid  is  less  than  Or  equal  to  4  percent 
far  existing  sources  or  2  percent  for  new 
sources,  a  record  of  any  data, 
assumptions,  and  procedures  used  to 
make  this  determination  shall  be 
retained. 

(2)  Each  owner  or  operator  required  to 
report  the  results  of  performance  tests 
under  paragraphs  (f)  and  (g)(7)  of  this 
section  shall  retain  a  record  of  all 
reported  results  as  well  as  a  complete 
test  report,  as  described  in  paragraph 
(f)(2)(ii)  of  this  section  for  each  emission 
point  tested. 

(3)  Each  owner  or  operator  required  to 
continuously  monitor  operating 
parameters  under  §  63.644  for 
miscellaneous  process  vents  or  under 
§§  63.652  and  63.653  for  emission 
points  in  an  emissions  average  shall 
keep  the  records  specified  in  paragraphs 
(i)(3)(i)  through  (i)(3)(v)  of  this  section 
unless  an  alternative  recordkeeping 
system  has  been  requested  and 
approved  under  paragraph  (h)  of  this 
section. 

(i)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
hoxir. 

(ii)  The  owner  or  operator  shall  record 
either: 

(A)  Each  measured  data  value;  or 

(B)  Block  average  values  for  1  hour  or 
shorter  periods  calculated  from  all 
measured  data  values  during  each 
period.  If  values  are  measured  more 
firequently  than  once  per  minute,  a 
single  value  for  each  minute  may  be 
used  to  calculate  the  hourly  (or  shorter 
period)  block  average  instead  of  all 
measured  values. 

(iii)  Daily  average  values  of  each 
continuously  monitored  parameter  shall 
be  calculated  for  each  operating  day  and 
retained  for  5  years  except  as  specified 
in  paragraph  (i)(3)(iv)  of  this  section. 

(A)  Tne  daily  average  shall  be 
calculated  as  the  average  of  all  values 


for  a  monitored  parameter  recorded 
during  the  operating  day.  The  average 
shall  cover  a  24-hour  period  if  operation 
is  continuous,  or  the  number  of  hours  of 
operation  per  day  if  operation  is  not 
continuous. 

(B)  The  operating  day  shall  be  the 
period  defined  in  the  Notification  of 
Compliance  Status  report.  It  may  be 
from  midnight  to  midnight  or  another 
daily  period. 

(iv)  If  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  within  the  range 
established  in  the  Notification  of 
Compliance  Status  report,  the  owner  or 
operator  may  record  that  all  values  were 
within  the  range  and  retain  this  record 
for  5  years  rather  than  calculating  and 
recording  a  daily  average  for  that  day. 
For  these  days,  the  records  required  in 
paragraph  (i](3)(ii)  of  this  section  shall 
also  be  retained  for  5  years. 

(v)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
any  average  computed  under  this 
subpart.  Records  shall  be  kept  of  the 
times  and  durations  of  all  such  periods 
and  any  other  periods  during  process  or 
control  device  operation  when  monitors 
are  not  operating. 

(4)  All  other  information  required  to 
be  reported  under  paragraphs  (a) 
through  (h)  of  this  section  shall  be 
retained  for  5  years. 

§§63.655  through  63.679    [Reserved]. 
Appendix  to  Subpart  CC — Tables 

Table  l  .—Hazardous  Air 
Pollutants 


Ctiemical  name 


Benzene  

Biphenyl 

Butadiene  (1 ,3)  . 
Cartx>n  disulfide 


CAS  No.' 


71432 
92524 
10990 
75150 


Table  1.— Hazardous  Air 
Pollutants— Continued 


Chemical  name 


Cartx>nyl  sulfide 

Cresol  (mixed  isomers'')  

Cresol  (nv) 

Cresol  (0-) 

Cresol  (P-) 

Cumene  

Ditxomoettiane    (1 ,2)     (ethylene 

dibromide)  

Dichloroethane  (1 ,2) 

Diettianolamine 

Ethyltienzene  

Ethylene  glycol  

Hexane  

Mettianol 

Mettiyl  ethyl  ketone  {2-txjtanone) . 
Methyl  isobutyl  ketone  (hexone)  .. 

Methyl  tert  Ixityl  ettier 

Naphthalene  

Pher>ol 

Tokiene 

Trimethylf)entane  (2,2.4)  

Xylene  (mixed  isomers") 

xylene  (m-) 

xylene  (o-) 

xylene  (p-) 


CAS  No." 


463581 

1319773 

108394 

95487 
106445 

98828 

106934 
107062 
111422 
100414 
107211 
110543" 

67561 

78933 

108101 

1634044 

91203 
108952 
108883 
540841 
1330207 
108383 

95476 
106423 


*CAS  numt)er  >  Chemical  At>stract  Service 
registry  numtjer  assigned  to  specific  com- 
pourxte,  isomers,  or  mixtures  of  compounds. 

•i  Isomer  means  aH  structural  arrangements 
for  the  same  numt>er  of  atoms  of  each  ele- 
ment and  does  not  mean  salts,  esters,  or  de- 
rivatives. 

Table  2.— Leak  Definitions  rdr 
Pumps  and  Valves 


Standard* 

Phase 

Leak  defini- 
tion (parts 
per  million) 

§63.163  (pumps)  

§63.168  (valves)  

1 

II 

III 

1 

II 

III 

10.000 
5.000 
2.000 

10.000 
1.000 
1.000 

•Subpart  H  of  this  part. 


Table  3.— Equipment  Leak  Recordkeeping  and  Reporting  Requirements  for  Sources  Complying  With 
§63.648  OF  Subpart  CC  by  Compliance  With  Subpart  H  of  this  Part* 


Refererx^e  (section  of  subpart  H  of  this  part) 


Description 


Comment 


63.181(a) 

63.181(b) 

63.181(c) 

63.181(d) 
63.181(e) 

63.181(f). 
63.181(g) 

63.181(h) 


Recordkeeping  system  requirements  

Records  required  for  process  unit  equipment  . 

Visual  inspection  documentation  

Leak  detection  record  requirements  

Compliance  requirements  for  pressure  tests 

for  t}atch  product  process  equipment  trains. 
Compressor  compliance  test  records. 
Closed-vent '  systems    and    control    devk:e 

record  requirements. 
Process   unit   quality   improvement   program 

records. 


§§63.181  (b)(2)(iii)         and 


Except        for 

63.181(b)(9). 
Except        for 

63.181(b)(9). 
Except        for 

63.181(b)(9). 
Except  for  §63.1 81  (d)(8). 
This  subsection  does  not  apply  to  subpart  CC. 


§§63.181(b)(2)(iii)         and 
§§63.181(b)(2)(iii)         and 
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Table  3.— EouiPMEKfr  Leak  Recordkeeping  and  Reporting  IRequirements  for  Sources  Complying  With 
§63.648  OF  Subpart  CC  by  Compliance  With  Subpart  H  of  this  Part '•—Continued 


Reference  (section  of  subpart  H  of  ttiis  part) 


63.181(0  ■ 
63.1810)  . 
63.181(k) 


63.182(a) .... 
63.182(b) ._.. 
63.182(c)  ..... 


63.182(d) 


Description 


Heavy  liquid  service  determination  record. 
Equipment  identification  record. 
Endosed-vented  process  unit  emission  limita- 
tion record  requirements. 
Reports. 

Initial  notification  report  requirements. 
Notification  of  compliance  status  report 


PeriodK  report 


Comment 


Except  in  §63.182(2);  change  "within  90  days 
of  the  compliance  dates"  to  "within  150 
days  of  the  compliance  dates." 

Except  for  §§63.182  (d)(2)(vii),  (d)(2)(viii),  and 
(d)(3). 


•Ttiis  taUe  does  not  include  aN  the  requirements  deHneated  under  the  referenced  sections.  See  referenced  sections  for  specific  requirements. 

Table  4.— Gasoline  Distribution  Emission  Point  Recordkeeping  and  Reporting  Requirements" 


RefererKe  (section  of  subpart  R  of  this  part) 


63.428(b) ..... 
63.428(c)  ..... 
63.428(g)(1) 


63.428(h)(1)  through  (h)(3) 

63.428(i) 

63.428(j) 


Description 


Records  of  test  results  for  each  gasoline 
cargo  tank  loaded  at  the  facility 

Continuous  monitoring  data  recordkeeping  re- 
quirements 

Semiannual  report  k>ading  rack  informatkxi 


Excess  emissions  report  k>ading  rack  informa- 
tion 

Records  and  annual  reports  for  facilities  meet- 
ing §  63.420(c)  (emissions  screening  factor 
<1.0,  but>0.5). 

Records  and  reports  for  facilities  meeting 
§  63.420(d)  (emissions  screening  factor 
<0.5). 


Comment 


Required  to  be  submitted  with  the  periodk:  re- 
port required  under  40  CFR  part  63  sutipart 
CC. 

Required  to  be  sutxnitted  with  the  penodk;  re- 
port required  under  40  CFR  part  63  subpart 
CC. 

The  informatk)n  required  under  this  paragraph 
is  to  t>e  sutxnitted  with  the  Periodic  Report 
required  under  40  CFR  part  63  subpart  CC. 

The  information  required  under  this  paragraph 
is  to  be  sutxnitted  with  the  periodic  report 
required  under  40  CFR  part  63  sut)part  CC. 


•This  table  does  not  include  aH  the  requirements  delineated  under  the  referenced  sections.  See  referenced  sections  tor  specific  requirements. 

Table  5.— Marine  Vessel  Loading  and  Unloading  Operations  Recordkeeping  and  REPomriNG  Requirements* 


Reference  (sectkrn  of  subpart  Y  of  this  part) 

Description 

Comment 

63.566(a) 

Performance  test/site  test  pljin 

Perfomiance  test  data  requirements 
General  ProvisKXis  (subpart  A)  applicability 
Vent  system  valve  bypass  recordkeeping  re- 
quirements 
Continuous    equipment    monitoring    record- 
keeping requirements 
Flare  recordkeeping  requirements 
Quarterly  report  requirements 

Marine  vessel  vapor-tightness  documentation 
Documentation  file  maintenance 
Emission   estimation    reporting    and    record- 
keeping procedures 

Ttie  informatk>n  required  under  this  paragraph 
is  to  be  submitted  with  the  notification  of 
compliance  status  report  required  under  40 
CFR  part  63  subpart  CC. 

63.566(b) 

63.567(a) 

63.567(c) 

63.567(d) 

63.567(e) 

63.567(f) 

The  information  required  under  this  paragraph 
is  to  be  submitted  with  the  periodic  report 
required  under  40  CFR  part  63  subpart  CC. 

63.567(g) 

63.567(h) 

63.567(i) 

•This  table  does  not  include  all  the  requirements  delineated  under  the  referenced  sections.  See  referenced  sections  for  specific  requirements. 

Table  6.— General  Provisions  Applicability  to  Subpart  CC» 


Reference 


63.1(a)(1) 
63.1(a)(2) 
63.1(a)(3) 


Applies  to 
subfjart  CC 


Yes 
Yes 
Yes 


Comment 
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Table  6.— -General  Provisions  Applicability  to  Subpart  CC  ''— Continued 


Reference 


Applies  to 
subpart  CC 


Comment 


63.1(a)(4) 


63.1  (a)(5)-63.1  (a)(9) 
63.1(a)(10)  


63.1(a)(11) 
63.1(a)(12) 
63.1(a)(13) 
63.1(a)(14) 
63.1(b)(1)  .. 
63.1(b)(2)  .. 
63.1(b)(3)  .. 
63.1(c)(1)  .. 
63.1(c)(2)  ., 
63.1(c)(3)  . 
63.1(c)(4)  . 
63.1(c)(5)  . 


63.1(d) 
63.1(e) 
63J 


'I 


63.3 

63.4(a)(1>-63.4(a)(3) 

63.4(a)(4)  

63.4(a)(5)  

63.4(b) 

63.4(c) 

63.5(a)(1)  


63.5(a)(2) 
63.5(b)(1) 
63.5(b)(2) 
63.5(b)(3) 
63.5(b)(4) 


63.5(b)(5)  ... 
63.5(b)(6)  ... 

63.5(c)  

63.5(d)(1)(i) 


63.5(d)(1)(ii) 


63.5(d)(1)(iii) 


63.5(d)(2) 
63.5(d)(3) 
63.5(d)(4) 

63.5(e) 

63.6(f)(1) 
63.5(0(2) 


63.6(a) 

63.6(b)(1) 

63.6(b)(2) 
63.6(b)(3) 
63.6(b)(4) 


63.6(b)(5)  

63.6(b)(6)  

63.6(b)(7)  

63.6(c)(1)  „... 

63.6(c)(2)-63.6(c)(4) 


No 

No 
No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 

No 

No 

Yes 

Yes 

No 
No 
Yes 


No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 
Yes 
No 
Yes 


Yes 


No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 


Yes 
No 

No 

Yes 

No 

No 
No 
No 
No 
No 


Subpart  CC  (this  table)  specifies  applKatiility  of  each  para- 
graph in  subpart  A  to  sut>part  CC. 

Sutjpart  CC  arxl  other  cross-referenced  subparts  specify  cal- 
endar or  operating  day. 


Subpart  CC  specifies  its  own  applicability. 


Subpart  CC  explicity  specifies  requirements  that  apply. 
Area  sources  are  not  subject  to  sutipart  CC. 


Except  Itiat  sources  are  not  required  to  submit  notifk^atkxis 
overridden  by  this  table. 


§63.641  of  sutjpart  CC  specifies  that  if  ttie  same  terni  is  de- 
fined in  subparts  A  and  CC,  it  shall  have  the  meaning  given 
in  subpart  CC. 

Units  of  measure  are  spelled  out  in  subpart  CC. 

Reserved. 


Except  replace  temn  "source"  and  "statkxiary  source"  in 
§  63.5(a)(1)  of  sut>part  A  with  "affected  source." 


Reserved. 

Except  ttie  cross-reference  to  §  63.9(b)  is  changed  to  §  63.9(b) 
(4)  and  (5).  Subpart  CC  overrides  §63.9  (b)(2)  and  (b)(3). 


Reserved. 

Except  that  the  application  shall  be  submitted  as  soon  as 
practicat)le  before  startup  but  no  later  than  90  days  (rattier 
ttian  60  days)  after  the  promulgation  date  of  subpart  CC  if 
ttie  construction  or  reconstruction  had  commence!  arxl  ini- 
tie>  startup  had  not  occurred  kiefore  the  promulgation  of  sut>- 
partCC. 

Except  that  for  affected  sources  subject  to  subpart  CC,  emis- 
sion estimates  specified  in  §63.5(d)(1)(ii)(H)  are  not  re- 
quired. 

Subpart  CC  requires  submittal  of  the  notification  of  compliance 
status  report  in  §  63.654(e). 

Except  §63.5(d)(3)(ii)  does  not  apply. 


Except  that  the  "60  days"  in  the  cross-referenced  §  63.5(d)(1) 
is  changed  to  "90  days,"  and  the  cross-reference  to  (b)(2) 
does  not  apply. 

Sutipart  CC  specifies  compliance  dates  for  sources  subject  to 
subpart  CC. 


May  apply  when  standards  are  proposed  under  section  1 12(f) 

of  ttie  Clean  Air  Act 
§  63.654(d)  of  subpart  CC  includes  notifk^ation  requirements. 


§63.640  of  subpart  CC  specifies  the  compliance  date. 


43294        Federal  Register  /  Vol.  60.  No.  160  /  Friday,  August  18,  1995  /  Rules  and  Regulations 


Table  6.— General  Provisions  Applicability  to  Subpart  CC '•—Continued 


Reference 


63.6(c)(5)  

63.6(d) 

63.6(e) 

63.6(f)(1)  

63.6(f)(2)(i)  

63.6(f)(2)(ii)  

63.6(f)(2)(iii)  (A).  (B),  and  (C) 

63.6(f)(2)(iii)(D)  

63.6(f)(2)(iv)  

63.6(f)(2)(v)  

63.6(f)(3)  

63.6(g) 

63.6(h) ;. 

63.6(1) 

63.6(j) 

63.7(a)(1)  

63.7(a)(2)  

63.7(a)(3)  

63.7(b) 

63.7(c) 

63.7(d) 

63.7(e)(1)  

63.7(e)(2)  

63.7(e)(3)  

63.7(e)(4)  

63.7(f) 

63.7(g) 

63.7(h)(1)  

63.7(h)(2)  

63.7(h)(3)  

63.7(h)(4)  

63.7(h)(5)  „ 

63.8(a) 

63.8(b)(1)  

63.8(b)(2)  

63.8(b)(3)  

63.8(c)(1)(i)  

63.8(c)(1)(il)  

63.8(0(1  )(iii) 

63.8(c)(2)  

63.8(c)(3)  

63.8(c)(4)  

63.8(c)(5)-63.8(c)(8) 

63.8(d) 

63.8(e) 

63.8(f)(1)  

63.8(f)(2)  

63.8(0(3)  

63.8(f)(4)(i)  

63.8(f)(4)(ii)  

63.8{f)(4)(iii)  

63.8(f)(5)(l)  

63.8(f)(5)(ii)  

63.8(f)(5)(ili)  

63.8(0(6)  

63.8(g) 

63.9(a) 


Applies  to 
subpart  CC 


Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 
Yes 
No 

No 


Yes 

No 

No 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 
Yes 
Yes 
Yes 


No 

Yes 

No 

Yes 

No 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

No 

No 

No 

No 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

No 

Yes 


Comnient 


Does  not  apply  to  Group  2  emission  points.'' 


Subpart  CC  specifies  the  use  of  monitoring  data  in  determirv- 
ing  compliance  with  subpart  CC. 


Subpart  CC  does  not  require  opacity  and  visible  emission 

standards. 
Except  for  §63.6(i)(15),  which  is  reserved. 

Subpart  CC  specifies  required  testing  and  compliance  dem- 
onstration procedures. 

Test  results  must  be  submitted  in  the  notification  of  compli- 
ance status  report  due  150  days  after  compliance  date,  as 
specified  in  §  63.654(d)  of  sutjpart  CC. 


Sut)part  CC  specifies  test  mettiods  and  procedures. 

Subpart  CC  specifies  applicable  methods  and  provides  alter- 
natives. 
Performance  test  reporting  specified  in  §  63.654(d). 


Yes,  except  site-specific  test  plans  shall  not  be  required,  and 
where  §  63.7(g)(3)  specifies  submittal  by  the  date  the  site- 
specific  test  plan  is  due,  the  date  shall  be  90  days  prior  to 
the  notification  of  compliance  status  report  in  §  63.654(d). 


Subpart  CC  specifies  locations  to  conduct  monitoring. 
Addressed  by  periodic  reports  in  §  63.654(e)  of  sutipart  CC. 


Subpart  CC  specifies  monitoring  frequency  in  §63.641  and 
§  63.654(g)(3)  of  subpart  CC. 


Timeframe  for  submitting  request  is  specified  in  §63.654(0(4) 
of  subpart  CC. 


Subpart  CC  does  not  require  continuous  emission  monitors. 
Sutipart    CC     specifies    data     reduction     procedures     in 

§  63.654(h)(3). 
Except  ttiat  the  owner  or  operator  does  not  need  to  send  a 

copy  of  each  notification  submitted  to  the  Regional  Office  of 

the  EPA  as  stated  in  §63.9(a)(4)(ii). 
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Table  6.— General  Provisions  Applicability  to  Subpart  CC  a— Continued 


Reference 


Applies  to 
subpart  CC 


Comment 


63.9(b)(1)(0  . 
63.9(b)(1)(il) 
63.9(b)(2)  .... 
63.9(b)(3)  .... 
63.9(b)(4)  .... 


63.9(b)(5) 


63.9(c) 

63.9(d) 

63.9(e) 

63.9(0  - 

63.9(g) 

63.9(h) 


63.9(0 

63.9(j) 

63.10(a) 

63.10(b)(1) 


63.1O(b)(2)(0 

63.10(b)(2)(ii)  

63.l0(b)(2)(iii)  

63.10(b)(2)(iv)  

63.10(b)(2)(v)  

63.10(b)(2)(vi)-(ix)  .. 

63.10(b)(2)(x)  

63.10(b)(2)(xii)-(xiv) 

63.10(b)(3)  

63.10(c) 

63.10(d)(1)  

63.10(d)(2)  


63.10(d)(3)  ... 
63.10(d)(4)  ... 
63.1O(d)(5)(0 


63.10(d)(5)(IO 

63.10(e) 

63.10(0 

63.11-63.15  .. 


No 
No 
No 
No 
Yes 

Yes 

Yes 

Yes 

No 

No 

No 

No 

Yes 
No 
Yes 
No 

Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 

Yes 

Yes" 


Yes" 
No 
Yes 
Yes 


Specified  in  § 63.654(d)(2)  of  subpart  CC. 

An  Initial  notification  report  is  not  required  under  subpart  CC. 

Except  that  the  notification  in  §  63.9(b)(4)(i)  shall  be  submitted 
at  the  time  specified  in  §  63.654(d)(2)  of  subpart  CC. 

Except  that  ttie  notification  in  §  63.9(b)(5)  shall  be  submitted  at 
the  time  specified  in  §  63.654(d)(2)  of  subpart  CC. 


Subpart  CC  §  63.652(d)  specifies  notification  of  compliance 
status  report  requirements. 


§  63.644(d)  of  subpart  CC  specifies  record  retention  require- 
ments. 


§  63.654(d)  of  subpart  CC  specifies  perfom^nce  test  report- 
ing. 


Except  that  reports  required  by  §63.10(d)(5)(i)  may  be  submit- 
ted at  the  same  time  as  periodic  reports  specified  in 
§  63.654(e)  of  subpart  CC. 


"Wherever  sutjpart  A  specifies  "postmarl<"  dates,  submittals  may  be  sent  by  methods  other  than  the  U.S.  Mail  (e.g.,  by  fax  or  courier).  Submit- 
tals shall  be  sent  by  ttie  specified  dates,  but  a  postmark  is  not  required. 
"The  plan,  and  any  records  or  reports  of  startup,  shutdown,  and  malfunction  do  not  apply  to  Group  2  emission  points.  - 

Table  7.— Fraction  Measured  (Fm),  Fraction  Emitted  (Fe),  and  Fraction  Removed  (Fr)  for  HAP  Compounds  in 

Wastewater  Streams 


Chemical  name 


CAS  No.' 


Fc 


Fr 


Benzene  

Biphenyl 

Butadiene  (1 ,3-) . 
Carbon  disulfide 
Cumene 


Dichloroethane  (1 ,2-)  (Ethylene  dichloride) 

Ethylbenzene 

Hexane  

Methanol 

Methyl  ethyl  ketone  (2-Butanone) 

Methyl  isobutyl  ketone  (Hexone) 

Methyl  tert-butyl  ether  ..... 

Naphthalene '..... 

Trimethylpentane  (2,2,4-) 

Xylene  (m-) 

Xylene  (o-) 

Xylene  (p-) 


71432 

92524 

106990 

75150 

98828 

107062 

100414 

110543 

67561 

78933 

108101 

1634044 

91203 

540841 

108383 

95476 

106423 


1.00 
0.86 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
0.85 
0.99 
0.98 
1.00 
0.99 
1.00 
1.00 
1.00 
1.00 


0.80 
0.45 
0.98 
0.92 
0.88 
0.64 
0.83 
1.00 
0.17 
0.48 
0.53 
0.57 
0.51 
1.00 
0.82 
0.79 
0.82 


0.99 
0.99 
0.99 
0.99 
0.99 
0.99 
0.99 
0.99 
0.31 
0.95 
0.99 
0.99 
0.99 
0.99 
0.99 
0.99 
0.99 


«CAS  numbers  refer  to  the  Chemical  Abstracts  Service  registry  number  assigned  to  specific  compounds,  isomers,  or  mixtures  of  compounds. 
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Table  8.— Value  Monitoring  Frequency  for  Phase 


Performance  level 

Leaking  valves » (%) 

>4  

<A 

<3 

<2 '"""ZZZZ'ZZZZZ". 

•Percent  leaking  valves  is  calculated  as  a  rolling  average  of  two  consecutive  monitoring  periods. 
'»QIP=Quality  improvement  program.  Specified  in  §63.175  of  sut)part  H  of  this  part. 

Table  9.— Valve  Monitoring  Frequency  for  Alternative 


Valve  monitoring  frequency 


Montfily  or  QlP.b 
Quarterly. 
Semiannual. 
Annual. 


Performance  level 


Leaking  vaWes"  (%) 


25 
<S 
<4 
<3 


Valve  nxinitoring  frequency 
under  §63.649  alternative 


Monthly  or  QIP." 
Quarterly. 
Semiannual. 
Annual. 


•  Percent  leaking  valves  is  calculated  as  a  rolling  average  of  two  consecutive  monitoring  perkxjs 
«'QIP=Quality  improvement  program.  Specified  in  §63.175  of  subpart  H  of  this  part. 

Table  10.— Miscellaneous  Process  Vents— Monitoring.  Recordkeeping  and  Reporting  Requirements  for 
Complying  With  98  Weight-Percent  Reduction  of  Total  Organic  HAP  Emissions  or  a  Limit  of  20  Parts 
Per  Million  by  Volume 


Control  devk» 


Thermal  iricinerator 


Catalytk:  incinerator 


Boiler  or  process  heater  with  a  de- 
sign heat  capacity  less  than  44 
megawatts  where  the  vent 
stream  is  not  introduced  into  the 
flame  zone**'. 


Flare 


Parameters  to  be  monitored* 


Firet»x 
(63.644(a)(1)(i)). 


temperature  i" 


Temperature  upstream  and  down- 
stream of  the  catalyst  bed 
(63.644(a)(1)(ii)). 


Firebox 
{63.644(a)(4)). 


temperature " 


Presence  of  a  flame  at  the  pilot 
light  (63.644(a)(2)). 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


1.  Continuous  records'. 

2.  Record  and  report  the  firebox  temperature  averaged  over  the  full 
period  of  the  performance  test— NCS". 

3.  Record  ttie  daily  average  firebox  temperature  for  each  operating 
day. 

4.  Report  all  daily  average  temperatures  that  are  outside  the  range 
established  in  the  NCS  or  operating  permit  and  all  operating  days 
when  insufficient  monrtoring  data  are  collected  f— PR  «. 

1.  Continuous  records'^. 


2.  Record  and  report  the  upstream  and  downstream  temperatures 
and  the  temperature  difference  across  the  catalyst  bed  averaged 
over  the  full  period  of  the  performance  test— NCS  <*. 

3.  Record  the  daily  average  upstream  temperature  and  temperature 
difference  across  the  catalyst  t)ed  for  each  operating  day «. 

4.  Report  all  daily  average  upstream  temperatures  that  are  outside 
the  range  established  in  the  NCS  or  operating  permit— PR  «. 

5.  Report  all  daily  average  temperature  differences  across  the  cata- 
lyst bed  that  are  outside  the  range  established  in  the  NCS  or  oper- 
ating permit— PR  «. 

6.  Report  all  operating  days  when  insufficient  monitoring  data  are  col- 
lected ^ 

1.  Continuous  records'. 


2.  Record  and  report  the  firebox  temperature  averaged  over  the  full 
period  of  the  performance  test— NCS  "i. 

3.  Record  the  daily  average  firebox  temperature  for  each  operating 
day. 

4.  Report  all  daily  average  firebox  temperatures  that  are  outside  the 
range  estatjilshed  in  the  NCS  or  operating  permit  and  all  operating- 
days  when  insufficient  monitoring  data  are  collected  f— PR  t. 

1 .  Hourly  records  of  wtiether  the  monitor  was  continuously  operating 
and  whether  a  pilot  flame  was  continuously  present  during  each 
hour. 

2.  Record  and  report  the  presence  of  a  flame  at  the  pilot  light  over 
the  full  period  of  the  corripliance  determination— NCS  "i. 
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Table  io.— Miscellaneous  Process  Vents— Monitoring,  Recordkeeping  and  Reporting  Requirements  for 
Complying  With  98  Weight-Percent  Reduction  of  Total  Organic  HAP  Emissions  or  a  Limit  of  20  Parts 
.    Per  Million  by  Volume— Continued 


Control  device 


Parameters  to  be  nx)nitored« 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


All  control  devices 


Presence  of  flow  diverted  to  the 
atmosphere  from  the  control  de- 
vice (63.644(c)(1))  or. 


Monthly     inspections    of 
valves  [63.644(c)(2)]. 


sealed 


3.  Record  the  times  and  durations  of  all  periods  when  all  pitot  flames 
for  a  flare  are  atsent  or  the  monitor  is  not  operating. 

4.  Report  the  times  and  durations  of  all  periods  when  all  pilot  flames 
for  a  flare  are  at>sent  or  the  monitor  is  not  operating. 

1.  Hourty  records  of  whether  the  fk)w  indk^tor  was  operating  and 
wtiether  ftow  was  detected  at  any  time  during  each  hour. 

2.  Record  and  report  the  times  and  durations  of  all  periods  when  ttie 
vent  stream  is  diverted  through  a  bypass  line  or  the  monitor  is  not 
operating — PR  «. 

1 .  Records  that  monthly  inspections  were  pertormed. 

2.  Record  and  report  all  monthly  inspections  that  show  the  valves  are 
not  closed  or  the  seal  has  been  ctianged— PR*. 


■  Regulatory  citations  are  listed  in  parenttieses. 

*>  Monitor  may  be  installed  in  the  firetx>x  or  in  the  ductwork  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchange  is  en- 
countered. 

'  "Continuous  records"  is  defined  in  §  63.641 . 

<»  NCS  =  Notification  of  compliance  status  report  described  in  §63.654. 

'The  daily  average  is  the  average  of  all  recorded  parameter  values  for  the  operating  day.  If  all  recorded  values  during  an  operating  day  are 
within  the  range  established  in  the  NCS  or  operating  permit,  a  statement  to  this  effect  can  be  recorded  instead  of  the  daily  average. 

'When  a  period  of  excess  emission  is  caused  by  insuffwient  monitoring  data,  as  described  in  §63.654(g)(6)(i)  (C)  or  (D),  the  duration  of  the 
period  when  monitoring  data  were  not  collected  shall  be  included  in  the  Periodic  Report. 

«PR  =  Periods  Reports  described  in  §  63.654(g). 

h  No  nnonitoring  is  required  for  boilers  and  process  heaters  with  a  design  heat  capacity  >44  megawatts  or  for  boilers  and  process  heaters 
where  all  vent  streams  are  introduced  into  the  flame  zone.  No  recordkeeping  or  reporting  associated  with  monitoring  is  required  for  such  boilers 
and  process  heaters. 

'  Process  vents  that  are  routed  to  refinery  fuel  aas  systems  are  not  regulated  under  this  subpart.  No  monitoring,  recordkeeping,  or  reporting  is 
required  for  boilers  and  process  heaters  that  combust  refinery  fuel  gas. 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  345 
R1N3220^AA79 

Employers'  Contributions  and 
ContrttMJtion  Reports 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  hereby  proposes  to  revise  its 
regulations  imder  the  Railroad 
Unemployment  Insurance  Act  in  order 
to  implement  amendments  to  that  Act  in 
1988  to  provide  for  employers  under  the 
RUIA  to  pay  unemployment 
contributions  on  the  basis  of  an 
experience  rating  system.  Prior  to 
amendment,  all  employers  paid 
contributions  at  the  same  rate. 
DATES:  Comments  should  be  submitted 
on  or  before  October  17,  1995. 
ADOAESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
Bureau  of  Law,  Chicago,  Illinois  60611; 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Benefits 
uinder  the  Railroad  Unemployment 
Insurance  Act  (RUIA)  are  funded  by 
contributions  paid  by  employers,  as 
defined  in  section  1(a)  of  the  RUIA  and 
part  301  of  this  chapter.  For  calendar 
years  through  1990,  all  employers,  with 
the  exception  of  commuter  railroads, 
paid  contributions  at  the  same  rate.  Title 
Vn  of  Public  Law  100-647  amended 
section  8(a)  of  the  RUIA  to  provide  for 
a  contribution  rate  based  upon  an 
employer's  experience.  The  experience 
rating  system  provided  by  section  8(a)  of 
the  RUIA  is  phased  in  beginning  with 
calendar  year  1991.  For  1991  and  1992, 
a  transitional  rate  of  contribution 
appUes  to  each  employer.  Efiiective 
January  1, 1993,  each  employer  will 
have  an  experience-based  rate  of 
contribution.  A  "new  employer"  rate  of 
contribution  will  be  computed  for  an 
employer  that  becomes  subject  to  the 
RUIA  after  December  31,  1989. 

The  experience  rating  system  that 
goes  into  effect  January  1,  1993  is  based 
upon  recommendations  made  by  the 
Railroad  Unemployment  Compensation 
Committee  (RUCC),  which  was 
established  by  Section  504  of  the 
Railroad  Retirement  Solvency  Act  of 
1983  (Public  Law  98-76).  The  RUCC 
was  required  to  review  all  aspects  of  the 
unemployment  insurance  system  under 
the  RUL\,  including  the  method  by 
which  benefit  costs  under  the  RUIA 


were  funded.  In  its  report  dated  Jime  29, 
1984,  the  RUCC  recommended  that 
railroad  unemployment  insurance 
contributions  be  put  on  an  experience 
rating  system  utiUzing  what  is  termed  a 
"reserve-benefit  ratio  method"  of 
measuring  experience.  The  methodology 
contemplates  that  each  employer  will 
pay  contributions  at  a  rate  consisting  of 
a  basic  rate,  plus  0.65  percent  to  cover 
the  administrative  expenses  incurred  by 
the  Railroad  Retirement  Board,  plus  the 
amount  of  any  surcharge  that  becomes 
applicable  when  the  balance  to  the 
credit  of  the  railroad  unemployment 
insiu-ance  account  declines  to  certain 
specified  levels. 

The  basic  rate  referred  to  above 
consists  of  three  components.  The  first 
component  is  the  allocated-experience 
rate  and  is  based  upon  benefit  payments 
that  are  charged  to  each  employer.  The 
piurpose  of  this  rate  is  to  ensure  that 
each  employer  is  ultimately  responsible 
for  the  cost  of  benefits  paid  to  its  own 
employees.  The  second  component  is 
the  unallocated-experience  element, 
which  covers  benefit  payments  that  are 
not  chargeable  to  any  employer.  Its 
purpose  is  to  ensure  that  responsibility 
for  benefit  charges  that,  by  law,  cannot 
be  allocated  to  a  single  employer  is 
fairly  shared.  The  third  component 
covers  risk-shared  benefit  payments, 
that  is,  benefits  that  are  chargeable  to  a 
base  year  employer  but  the 
contributions  to  cover  the  cost  of  those 
benefits  cannot  be  collected 
immediately  because  of  the  imposition 
of  a  maximum  contribution  rate.  Risk- 
sharing  picks  up  the  income  that 
otherwise  would  be  lost  because  of  the 
maximum  rate  of  contribution. 
Eventually,  the  lost  income  will  be  paid 
by  the  employers  that  were  at  the 
maximum  rate  because  the  reserve-ratio 
component  assures  that,  over  time,  each 
employer  will  contribute  amoimts  equal 
to  all  t)enefit  payments  charged  to  it. 

This  proposed  rule  consists  of  five 
subparts.  Proposed  Subpart  A  contains 
some  general  provisions  and  definitions, 
and  proposed  Subpart  B  restates  and 
revises  existing  part  345  and  sets  forth 
the  requirements  for  filing  reports  of 
contributions  and  the  manner  in  which 
contributions  are  to  be  collected. 

Proposed  Siibpart  C  implements  the 
provisions  of  section  8(a)(17)  and  (18)  of 
the  RUIA,  which  require  the  Board  to 
establish  individual  employer  records 
and  to  prescribe  regulations  relating  to 
the  establishment  and  discontinuance  of 
joint  employer  records.  Proposed 
SubpEirt  C  also  prescribes  the 
regulations  required  by  section  8(a)(19] 
of  the  RUIA,  relating  to  the 
establishment  of  employer  records  in 
the  event  of  mergers,  consolidations,  or 


other  changes  in  employer  identity, 
including  changes  resulting  fi-om  a  sale 
or  transfer  of  assets,  reincorporation,  or 
abandonment. 

Proposed  Subpart  D  explains  the 
experience  rating  system  under  the 
RUL\  and  the  methods  that  the  Board 
will  follow  in  computing  each 
employer's  rate  of  contribution  under 
that  system.  This  subpart  also  explains 
the  computation  of  transition  rates  of 
contribution  and  new  employer 
contribution  rates. 

Proposed  Subpart  E  explains  how  the 
Board  will  charge  base  year  employers 
with  benefit  payments  made  under  the 
RUL\,  the  handling  of  adjustments  to 
those  charges,  and  the  process  for 
notifying  base  year  employers  of  the 
charges. 

Section  By  Section  Analysis 

Subpart  A — General  Provisions  and 
Definitions 

Section  345.101  sets  forth  the  general 
requirement  that  employers  (except  for 
a  local  lodge  or  division  of  a  railway 
labor  organization)  covered  under  the 
RUIA  must  pay  a  contribution'  on 
compensation  paid  to  their  employees 
in  order  to  fund  unemployment  and 
sickness  benefits  payable  under  that 
statute.  It  revises  the  present  §  345.1. 

Section  345.102  provides  that  where 
an  employee  is  employed  by  two  or 
more  employers  (other  than  a 
subordinate  imit  of  a  railway 
organization)  the  employers  may  prorate 
the  amount  of  contributions  due  based 
upon  the  amount  of  compensation  paid 
to  the  employee.  It  simplifies  the 
provisions  presently  found  in  §  345.2(b). 

Section  345.103  provides  that  an 
employer's  rate  of  contributions  shall  be 
based  upon  his  "experience"  as  defined 
in  Subpart  D.  It  revises  the  present 
§  345.2(a). 

Section  345.105  is  a  new  section 
which  sets  forth  the  statutory  exception 
which  exempts  employee 
representatives,  as  defined  in  part  205  of 
this  chapter,  fixjm  paying  contributions 
on  their  salaries.  It  also  provides  that 
contributions  are  the  sole  obligation  of 
the  employer  and  may  not  be  deducted 
from  the  employee's  wages. 

Section  345.106  is  a  new  section 
which  contains  definitions  relevant  to 
this  part. 

Subpart  B — Reporting  and  Collecting 
Contributions 

Section  345.110  follows  §  345.4  of  the 
present  regulation  and  provides  that  the 
reports  of  compensation  filed  under  part 
209  of  this  chapter  shall  be  used  to 
establish  an  employee's  compensation 
record  under  the  RUIA. 
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Section  345.111  is  essentially  the 
same  as  the  present  §  345.5  and 
provides  for  the  filing  of  a  quarterly 
contribution  report  by  employers.  It 
eliminates  the  annual  report  and 
provides  that  an  affiliated  group  of 
employers  may  file  a  consolidated 
quarterly  contribution  report. 

Section  345.112  provides  that  an 
employer's  final  contribution  report 
shall  be  filed  within  60  days  after  the 
last  payment  of  wages.  It  is  essentially 
the  same  as  the  present  §  345.6. 

Section  345.113  provides  that  the 
contribution  report  must  be  filed  by  a 
responsible  officer  of  the  employer.  It  is 
the  same  as  the  present  §  345.7. 

Section  345.114  provides  that  the 
quarterly  contribution  report  must  be 
filed  on  a  form  approved  by  the  Board 
unless  the  failiue  to  use  such  form  was 
due  to  reasonable  cause  and  not  due  to 
willful  neglect.  It  follows  the  present 
§345.8. 

Section  345.115  provides  that  an 
employer  shall  file  the  quarterly 
contributions  report  wi^  the  Chief 
Financial  Officer  on  or  before  the  last 
day  of  the  month  following  the  end  of 
the  quarter.  It  is  essentially  the  same  as 
the  present  §  345.9  except  that  the 
provisions  for  waiving  interest  or 
penalty  resulting  fi^om  a  late  report  are 
found  in  §§345.122  and  345.123, 
respectively. 

Section  345.116  simplifies  the  present 
§  345.10  and  provides  that  payment  or 
deposit  of  contributions  due  shall  be  in 
accordance  with  instructions  provided 
by  the  Board. 

Section  345.117  permits  rounding  to 
the  nearest  cent  when  paying 
contributions.  It  reflects  a  provision 
found  in  the  RUL\  and  is  identical  to 
the  present  §  345.11. 

Section  345.118  provides  that  an 
employer  who  underpays  or  overpays 
his  contributions  may  take  an  interest 
ime  adjustment  on  the  contribution 
report  due  after  discovery  of  the  error. 
It  4s  essentially  the  same  as  the  present 
§  345.12,  except  that  it  contains  a 
clarification  which  provides  that  if  an 
employer  fails  to  adjust  an 
underpayment  in  accordance  with  the 
section,  he  shall  be  liable  for  interest  on 
the  underpayment  from  the  time  the 
adjustment  should  have  been  made 
until  the  imderpayment  is  made.    . 
Section  345.119  provides  that  if  an 
employer  caimot  adjust  an  overpayment 
of  contributions  as  provided  for  in 
§  345.118  he  may  claim  a  refund  for  the 
overpayment.  No  claim  for  refund  shall 
be  honored  if  filed  more  than  three 
years  after  the  contribution  report 
containing  the  error  was  required  to  be 
filed  or  more  than  two  years  after 
payment  of  the  erroneous  contribution. 


whichever  is  later.  This  section  follows 
the  present  §  345.13,  but  clarifies  that  no 
interest  shall  be  paid  on  the  refund  and 
that  any  claim  for  refund  shall  be  offset 
by  any  contributions  due  the  Board  by 
the  employer  claiming  the  refund. 
However,  where  the  overpayment  of 
contributions  is  the  result  of  Board  error 
in  computing  employer's  contribution 
rate  under  Subpart  D,  the  Board  will  pay 
interest  in  accord  with  section  6621  of 
the  Internal  Revenue  Code. 

The  Labor  Member  of  the  Railroad 
Retirement  Board  does  not  support  the 
authority  contained  in  §  345.118(c)(3)  of 
the  proposed  regulation  for  the  payment 
of  interest,  under  certain  circumstances, 
to  railroad  employers  who  have 
overpaid  their  contributions  due  imder 
t^e  Railroad  Unemployment  Insvuance 
Act.  There  is  no  express  statutory 
language  in  the  Railroad  Unemployment 
Insurance  Act  authorizing  the  payment 
of  interest,  but  rather,  the  authority  is 
derived  irom  a  provision  in  the  Internal 
Revenue  Code,  which  is  incorporated  by 
reference.  The  Labor  Member  is  of  the 
opinion  that  the  regulation  should 
follow  the  ciurent  regulation  of  the 
Railroad  Retirement  Board,  which  does 
not  provide  for  the  payment  of  interest. 
In  addition  to  the  lack  of  express 
statutory  authority  for  the  payment  of 
interest,  the  Labor  Member  believes  that 
it  is  inequitable  to  authorize  the 
pajmient  of  interest  to  railroad 
employers  who  have  overpaid  their 
contributions  when  there  is  no  authority 
for  the  Railroad  Retirement  Board  to  pay 
interest  to  beneficiaries  who  have  been 
underpaid  benefits  imder  the  Railroad 
Retirement  and  Railroad  Unemployment 
Insurance  Acts. 

Section  345.120  revises  the  present  • 
§  345.14  and  provides  that  if  any 
contribution  is  not  paid  when  due  the 
Board  may  assess  the  amount  due 
(whether  or  not  the  deficiency  is 
adjustable  as  an  underpayment  imder 
§  345.118).  The  assessment  is  the 
creation  of  an  account  receivable  by  the 
Chief  Financial  Officer.  The  amount 
assessed  may  be  collected,  after  notice 
and  demand,  by  any  remedy  available 
under  law,  but  must  be  collected  within 
10  years  after  assessment.  In  collecting 
an  assessment  the  Board  may  use  any 
remedy  available  under  the  Internal 
Revenue  Code  for  collecting  railroad 
retirement  taxes. 

Section  345.121  is  the  same  as  the 
present  §  345.15  and  permits  the  Board 
to  make  an  assessment  of  contributions 
(jeopardy  assessment)  before  the  return 
of  contributions  is  due  in  order  to 
protect  the  interest  of  the  United  States. 

Section  345.122  follows  the  present 
§  345.15  which  provides  that  interest  of 
one  percent  a  month,  or  fraction  thereof. 


shall  accrue  on  contributions  not  paid 
on  time  or  not  adjusted  in  a  timely 
manner  under  §345.118.  Because  the 
interest  provision  in  the  RUL\  is  really 
a  penalty  provision,  that  is,  it  assesses 
a  fixed  rate  regardless  of  the  market  rate 
of  interest,  a  new  provision  is  added 
which  permits  the  Chief  Financial 
Officer  to  waive  interest  when  equity 
warrants. 

Section  345.123  follows  the  present 
§  345.19  and  provides  for  ptenalties  for 
delinquent  and  false  contribution 
reports. 

Section  345.124  is  a  new  section 
which  provides  that  an  employer  may 
seek  administrative  review  of  any 
determination  made  by  the  Chief 
Financial  Officer  with  regard  to 
amounts  due  under  this  part.  A  request 
for  review,  however,  does  not  stay  the 
employer's  obligation  to  make  or 
continue  to  file  reports  as  required 
under  this  part. 

Section  345.125  revises  the  present 
§  345.24  to  alleviate  the  burden  on 
employees  to  keep  supporting  records 
back  to  1939.  Under  the  proposed 
regulation  an  employer  must  keep 
records  which  support  his  contribution 
reports  for  five  calendar  years  after  the 
date  the  report  was  reouired  to  be  filed. 

Section  345.126  is  iaentical  to  the 
present  §  345.18  and  provides  that  any 
amount  due  from  an  employer  under 
this  part  is  a  lien  on  the  employer's 
property  in  favor  of  the  United  States. 

Subpart  C— Individual  Employer 
Records 

Section  345. 20i  provides  that 
effective  January  1, 1990,  the  Board  will 
establish  a  "record"  for  each  employer 
composed  of  the  employer's 
contribution  and  benefit  "experience" 
and  his  share  of  the  system 
"experience"  to  determine  the 
employer's  experience  based 
contribution  rate. 

Section  345.202  provides  that  two  or 
more  employers  under  common  control 
may  consolidate  their  respective 
employer  records  and  be  treated  as  one 
employer. 

Section  345.203  provides  that  in  the 
event  of  a  merger  of  two  employers  the 
surviving  employer's  record  shall 
consist  of  the  combination  of  the 
individual  employer  records  of  the 
employers  participating  in  the  merger. 

Section  345.204  provides  that  in  the 
case  of  sale  or  transfer  of  assets  by  an 
employer,  the  record  of  the  selling 
employer  shall  be  prorated  among  the 
employers  receiving  the  assets  in 
accordance  with  the  agreement  of  sale, 
subject  to  Board  approval. 

Section  345.205  provides  that  a 
reorganization  which  does  not  involve  a 
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merger  does  not  affect  the  employer 
records  of  the  entities  involved  in  the 
reorganization. 

Section  345.206  provides  that  an 
employer  who  temporarily  ceases  its 
common  carrier  activities,  but  is  not  a 
dehmct  employer,  shall  continue  to 
maintain  an  employer  record  during  the 
period  of  inactivity. 

Section  345.207  provides  that  in  the 
case  of  an  employer  who  permanently 
ceases  operations  (defunct  employer) 
that  employer's  net  cumulative 
contribution  balance  and  net  cumulative 
benefit  balance  shall  be  transferred  to 
the  system  unallocated  charge  balance, 
that  is,  the  employer's  "experience"  is 
spread  among  all  employers. 

Section  345.208  provides  that 
annually  the  Board  shall  publish  notice 
of  system  unallocated  charges  and 
credits. 

Subpart  D— Contribution  Rates 

Section  345.301  provides  that 
effective  January  1, 1993,  each 
employer's  contribution  rate  will  be 
computed  based  upon  his  benefit  and 
contribution  experience  as  computed 
imder  this  subpart. 

Section  345.302  defines  the  terms 
used  in  the  experience  rate  contribution. 

Section  345.303  sets  forth  in  a  step- 
by-step  manner  the  computation  of  the 
experience  rate. 

Section  345.304  provides  that  new 
employers  shall  have  a  phased  in 
experience  rate  and  sets  forth  the 
computation  of  this  rate. 

Section  345.305  provides  that 
annually  the  Board  shall  notify  each 
employer  of  his  contribution  rate  as 
computed  under  this  subpart  and  of  the 
components  that  make  up  that  rate. 

Section  345.306  provides  that  upon 
request  the  Board  will  make  available  to 
each  employer  the  data  used  to 
determine  the  employer's  contribution 
rate. 

Section  345.307  provides  a  procedure 
under  which  an  employer  may  protest 
his  rate.  Such  a  procedure  may  include 
a  hearing  and  any  final  decision  of  the 
Board  is  subject  to  judicial  review. " 
During  pendency  of  the  appeal  the 
employer  shall  pay  at  the  protested  rate. 
Should  the  employer  prevail  in  the 
protest,  he  will  be  refunded  the 
overpaid  contributions  or  may  take  a 
credit  in  the  amount  of  the  overpayment 
against  future  contributions  due  as 
provided  for  in  section  345.118  of  this 
part. 

Subpart  E— Benefit  Charging 

Section  345.401  provides  that  all 
benefits  paid  to  an  employee  for  his  or 
her  days  of  imemployment  or  sickness 


will  be  charged  to  the  base  year 
employer  of  the  employee. 

Section  345.402  provides  that 
unemployment  benefits  paid  for  days  of 
unemployment  resulting  from  a  strUce  or 
work  stoppage  will  not  be  charged  to  the 
employee's  base  year  employer,  but 
shall  be  charged  to  the  system 
unallocated  charge  balance. 

Section  345.403  explains  how  benefits 
paid  are  charged  if  the  employee  had 
more  than  one  base  year  employer. 

Section  345.404  provides  that  benefits 
previously  charged  shall  be  adjusted  if 
later  recovered  by  the  Board  because 
they  were  erroneously  paid.  However, 
no  adjustment  shall  be  made  where 
recovery  of  the  benefits  has  been 
waived,  or  to  the  extent  that  recovery  is 
not  made  because  the  debt  is 
determined  uncollectible  or  because  it 
was  compromised. 

Section  345.405  provides  that  the 
Board  will  notify  an  employer  when  a 
claim  for  benefits  is  made  and  when 
such  benefits  are  paid.  In  addition,  each 
quarter  the  Board  will  provide  each 
employer  with  a  report  of  its  cumulative 
benefit  balance. 

Section  345.406  provides  that  the 
cumulative  benefit  balance  of  a  defunct 
employer  shall  be  added  to  the  system 
unallocated  charge  balance. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
No.  12866;  therefore  no  regulatory 
impact  analysis  is  required.  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
3'220-0008  and  3220-0012. 

List  of  Subjects  in  20  CFR  Part  345 

Railroad  employers,  Railroad 
unemployment  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  n  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  Part  345  is  proposed  to  be  revised 
to  read  as  follows: 

PART  345— EMPLOYERS' 
CONTRIBUTIONS  AND 
CONTRIBUTION  REPORTS 

Subpart  A— General  Provisions  and 
Definitions 

Sec. 

345.101  Requirement  for  contribution. 

345.102  Multiple  employer  limitation. 

345.103  Rate  of  contribution. 

345.104  Employees  and  employee 
representatives  not  liable. 

345.105  Definitions. 


Subpart  B— Reporting  and  Collecting 
Contributions 

345. 1 10  Reports  of  compensation  of 
employees. 

345.111  Contribution  reports. 

345.112  Final  contribution  reports. 

345. 1 1 3  Execution  of  contribution  reports. 

345.114  Prescribed  forms  for  contribution 
reports. 

345.115  Place  and  time  for  filing 
contribution  reports. 

345.116  Payment  of  contributions. 

345. 1 1 7  When  fractional  part  of  cent  may 
be  disregarded. 

345.118  Adjustments. 

345.119  Refunds. 

345.120  Assessment  and  collection  of 
contributions  or  underpayments  of 
contributions. 

345.121  Jeopardy  assessment. 

345.122  Interest. 

345.123  Penalty  for  delinquent  or  false 
contribution  reports. 

345.124  Right  to  appeal. 

345.125  Records. 

345.126  Liens. 

Subpart  C— individual  Employer  Records 

345.201  Individual  employer  record 
defined. 

345.202  Consolidated  employer  records. 

345.203  Merger  or  combination  of 
employers.    • 

345.204  Sale  or  transfer  of  assets. 

345.205  Reincorporation. 

345.206  Abandonment. 

345.207  Defunct  employer. 

345.208  System  records. 

Sutipart  D— Contribution  Rates 

345.301  Introduction. 

345.302  Definition  of  terms  and  phrases 
used  in  experience  rating. 

345.303  Computation  of  rate. 

345.304  New-employer  contribution  rates. 

345.305  Notification  and  proclamations. 

345.306  Availability  of  information. 

345.307  Rate  protest. 

Subpart  E— Benefit  Charging 

345.401  General  rule. 

345.402  Strikes  or  work  stoppages. 

345.403  Multiple  base  year  employers. 

345.404  Adjustments. 

345.405  Notices  to  base  year  employers. 

345.406  Defunct  employer. 
Authority:  45  U.S.C.  362(1). 

Subpart  A— General  Provisions  and 
Definitions 

§  345.1 01    Requirement  for  contribution. 

Every  employer,  as  defined  in  part 
301  of  this  chapter,  shall  pay  to  the 
Railroad  Retirement  Board  a 
contribution  with  respect  to  the 
compensation  paid  to  an  employee  in 
any  calendar  month  for  service  by  such 
employee  (except  for  service  to  a  local 
lodge  or  division  of  a  railway  labor 
organization).  For  the  purposes  of  this 
part,  the  term  "compensation"  is 
defined  in  part  302  of  this  chapter.  The 
compensation  subject  to  contribution  is 
the  gross  amount  of  compensation  paid 
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to  an  employee  for  service  in  any 
month,  not  to  exceed  the  amount  of  the 
monthly  compensation  base  (MCB),  as 
defined  in  part  302  of  this  chapter.  The 
amount  of  contribution  payable  by  each 
employer  is  to  be  computed  and  paid 
pursuant  to  the  provisions  of  this  part. 

§346.102    Multiple  employer  limitation. 

(a)  The  contributions  required  by  this 
part  shall  not  apply  to  any  amount  of 
the  aggregate  compensation  paid  to  such 
employee  by  all  such  employers  in  such 
calendar  month  which  is  in  excess  of 
the  MCB:  and 

(b)  Each  employer  (other  than  a 
subordinate  unit  of  a  national-railway- 
labor-organization  employer)  shall  be 
liable  for  that  portion  of  the 
contribution  with  respect  to  such 
compensation  paid  by  all  such 
employers  which  the  compensation 
paid  by  the  employer  to  such  employee 
bears  to  the  total  compensation  paid  in 
such  month  by  all  such  employers  to 
such  employee. 

(c)  In  the  event  that  the  compensation 
paid  by  such  employers  to  the  employee 
in  such  month  is  less  than  the  MCB, 
each  subordinate  unit  of  a  national- 
railway-labor-organization  employer 
shall  be  liable  for  such  portion  of  any 
additional  contribution  as  the 
compensation  paid  by  such  employer  to 
such  employee  in  such  month  bears  to 
the  total  compensation  paid  by  all  such 
employers  to  such  employee  in  such 
mbsith. 

§  345.103    Rata  of  contribution. 

(a)  Each  employer  will  have  an 
experience-rated  rate  of  contribution 
computed  by  the  Board  under  the 
provisions  of  section  8(a)(1)(C)  of  the 
Railroad  Unemployment  Insurance  Act. 
See  Subpart  D  of  this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section  the  rate  of  contribution 
applicable  to  an  employer  that  first 
becomes  subject  to  this  part  after 
December  31, 1989,  will  be  computed 
by  the  Board  in  accordance  with  section 
8(a)(1)(D)  of  the  Railroad  Unemployment 
Insurance  Act.  See  Subpart  D  of  this 
part. 

§  345.1 04    Employees  and  employee 
representatives  not  liable. 

The  amount  of  contributions  for 
which  an  employer  is  liable  under  this 
part  shall  not  be  deducted  from  an 
employee's  compensation,  and  the 
Board  will  not  recognize  any  agreement 
under  which  an  employee  assiunes 
liability  for  such  contributions. 
Employee  representatives  under  part 
205  of  this  chapter  are  not  employees 
for  purposes  of  the  Railroad 
Unemployment  Insurance  Act  and  are 


not  liable  for  payment  of  contributions 
under  this  part. 

§345.106    Definitions. 

(a)  Chief  Financial  Officer.  References 
in  this  part  to  the  Board's  Chief 
Financial  Officer  mean  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611.  The  Chief  Financial  Officer  shall 
be  responsible  for  assessing,  collecting, 
and  depositing  contributions  due  from 
employers  under  this  part. 

(b)  Monthly  compensation  base.  For 
the  purposes  of  this  part,  the  monthly 
compensation  base  (MCB)  is  the 
maximiun  monthly  amoimt  of 
compensation  per  employee  that  is 
subject  to  contribution  pursuant  to  this 
part.  On  or  before  December  1  of  each 
year,  the  Board  will  compute  the 
amount  of  the  MCB  in  accordance  with 
section  l(i)  of  the  Railroad 
Unemployment  Insurance  Act  and  part 
302  of  this  chapter,  and  will  publish 
notice  of  the  amoimt  so  computed  in  the 
Federal  Register  within  10  days  after 
such  computation  has  been  made. 
Information  as  to  the  amoimt  of  the 
MCB  should  be  requested  fi-om  the 
Board's  Chief  Financial  Officer. 

(c)  Month  defined.  (1)  For  the 
purposes  of  this  part,  if  the  date 
prescribed  for  filing  a  report  or  paying 
a  contribution  is  the  last  day  of  a 
calendar  month,  each  succeeding 
calendar  month  or  fraction  thereof 
during  which  the  failure  to  file  or  pay 
the  contribution  continues  shall 
constitute  a  month. 

(2)  If  the  date  prescribed  for  filing  the 
report  or  paying  the  contribution  is  a 
date  other  than  the  last  day  of  a  calendar 
month,  the  period  that  terminates  with 
the  date  numerically  corresponding 
thereto  in  the  succeeding  calendar 
month  and  each  such  successive  period 
shall  constitute  a  month.  If,  in  the 
month  of  February,  there  is  no  date 
corresponding  to  the  date  prescribed  for 
filing  the  report  or  paying,  the  period 
from  such  date  in  January  through  the 
last  day  of  February  shall  constitute  a 
month.  Thus,  if  a  report  is  due  on 
January  30,  the  first  month  shall  end  on 
February  28  (or  29  if  a  leap  year),  and 
the  succeeding  months  shall  end  on 
March  30,  April  30,  etc. 

(3)  If  a  report  is  not  timely  filed  or  a 
contributioffis  not  timely  paid,  the  fact 
that  the  date  prescribed  for  filing  the 
report  or  paying  the  contribution,  or  the 
corresponding  date  in  any  succeeding 
calendar  month,  falls  on  a  Saturday, 
Sunday,  or  a  legal  holiday  is  immaterial 
in  determining  the  number  of  months. 

(d)  Reference  to  forms.  Any  reference 
in  this  part  to  any  prescribed  reporting 
or  other  form  of  itie  Board  includes  a 


reference  to  any  other  form  of  the  Board 
prescribed  in  substitution  for  such 
prescribed  form. 

(e)  Showing  reasonable  cause.  For 
purposes  of  this  part  if  an  employer 
exercised  ordinary  business  care  and 
prudence  and  was  nevertheless  unable 
to  file  the  return  vdthin  the  prescribed 
time,  then  the  delay  is  due  to  reasonable 
cause.  A  failure  to  pay  any  amoimt  due 
under  this  part  within  the  prescribed 
time  will  be  considered  to  be  due  to 
reasonable  cause  to  the  extent  that  the 
employer  has  made  a  satisfactory 
showing  that  he  exercised  ordinary 
business  care  and  prudence  in 
providing  for  payment  but  nevertheless 
was  unable  to  pay  on  time. 

Subpart  B — Reporting  and  Collecting 
Contributions 

§345.110    Reports  of  compensation  of 
employees. 

The  provisions  of  part  209  of  this 
chapter  shall  be  applicable  to  the 
reporting  of  compensation  under  the 
Railroad  Unemployment  Insurance  Act 
to  the  same  extent  and  in  the  same 
manner  as  they  are  applicable  to  the 
reporting  of  compensation  under  the 
Railroad  Retirement  Act. 

§  345.1 1 1    Contribution  reports. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  every 
employer  shall,  for  each  calendar 
quarter  of  each  year,  prepare  a 
contribution  report,  in  duplicate,  on 
Form  DC-1. 

(2)  Contribution  reports  of  employers 
who  are  required  by  State  law  to  pay 
compensation  on  a  weekly  basis  shall 
include  with  respect  to  such 
compensation  all  payroll  weeks  in 
which  all  or  the  major  part  of  the 
compensation  falls  within  the  period  for 
which  the  reports  are  required. 

(b)  Compensation  to  be  reported  on 
Form  DC-1.  Employers  shall  enter  on 
the  employer's  quarterly  contribution 
report,  prior  to  any  additions  or 
subtractions,  the  amount  of  creditable 
compensation  appearing  on  payrolls  or 
other  disbursement  documents  for  the 
corresponding  quarter  as  the  amount  of 
creditable  compensation  from  which  the 
contribution  payable  for  that  quarter  is 
to  be  computed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012.) 

§  345.1 12    Final  contribution  reports. 

Upon  termination  of  employer  status, 
as  determined  under  part  301  of  this 
chapter,  the  last  contribution  report  of 
the  employer  shall  be  so  indicated  by 
checking  the  box  on  the  Form  DC-1 
entitled  "Final  Report".  Such 
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contribution  report  shall  be  filed  with 
the  Board  on  or  before  the  sixtieth  day 
after  the  final  date  for  which  there  is 
payable  compensation  with  respect  to 
which  contribution  is  required.  The 
period  covered  by  each  such 
contribution  report  shall  be  plainly 
written  thereon,  indicating  the  final  date 
for  which  compensation  is  payable. 
There  shall  be  executed  as  part  of  each 
such  final  contribution  report  a 
statement  giving  the  address  at  which 
compensation  records  will  be  kept  and 
the  name  of  the  person  keeping  the 
records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012.) 

§345.113    Execution  of  contribution 
reports. 

Each  contribution  report  on  Form  DC- 
1  shall  be  signed  by: 

(a)  The  individual,  if  the  employer  is 
an  individual; 

(b)  The  president,  vice  president,  or 
other  duly  authorized  officer,  if  the 
employer  is  a  corporation;  or 

(c)  A  responsible  and  duly  authorized 
member  or  officer  having  knowledge  of 
its  afiiairs  if  the  employer  is  a 
partnership  or  other  imincorporated 
organization. 

§345.114    Prescribed  forms  for 
contrttNition  reports. 

Each  employer's  contribution  report, 
together  with  any  prescribed  copies  and 
supporting  data,  shall  be  filled  out  in 
accordance  with  the  instructions  and 
regulations  applicable  thereto.  The 
prescribed  forms  may  be  obtained  fi-om 
the  Board.  An  employer  will  not  be 
excused  from  making  a  contribution 
report  for  the  reason  that  no  form  has 
been  furnished  to  such  employer. 
Application  should  be  made  to  the 
Board  for  the  prescribed  forms  in  ample 
time  to  have  the  contribution  report 
prepared,  verified,  and  filed  with  the 
Bo^  on  or  before  the  due  date. 
Contribution  reports  that  have  not  been 
so  prepared  will  not  be  accepted  and 
shall  not  be  considered  filed  for 
purposes  of  §345.115  of  this  part.  In 
case  the  prescribed  form  has  not  been 
obtained,  a  statement  made  by  the 
employer  disclosing  the  period  covered 
and  the  amoimt  of  compensation  with 
respect  to  which  the  contribution  is 
required  may  be  accepted  as  a  tentative 
contribution  report  if  accompanied  by 
the  amount  of  contribution  due.  If  filed 
within  the  prescribed  time,  the 
statements  so  made  will  relieve  the 
employer  from  liability  for  any  penalty 
imposed  under  this  p^  for  the 
delinquent  filing  of  the  contribution 
report  provided  that  the  failure  to  file  a 
contribution  report  on  the  prescribed 


form  was  due  to  reasonable  cause  and 
not  due  to  willful  neglect,  and  provided 
further,  that  within  30  days  after  receipt 
of  the  tentative  report  such  tentative 
report  is  supplemented  by  a 
contribution  report  made  on  the  proper 
form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012.) 

§345.115    Place  and  time  for  filing 
contritHiUon  reports. 

Each  employer  shall  file  its 
contribution  report  with  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago. 
UUnois,  60611.  The  employer's 
contribution  report  for  each  quarterly 
period  shall  be  filed  on  or  before  the  last 
day  of  the  calendar  month  following  the 
period  for  which  it  is  made.  If  such  last 
day  falls  on  Saturday,  Sunday,  or  a 
national  legal  holiday,  the  report  may  be 
filed  on  the  next  following  business  day. 
If  mailed,  reports  must  be  postmarked 
on  or  before  the  date  on  which  the 
report  is  required  to  be  filed. 

§  345.1 16    Payment  of  contributions. 

(a)  The  contribution  required  to  be 
reported  on  an  employer's  contribution 
report  is  due  and  payable  to  the  Board 
without  assessment  or  notice,  at  the 
time  fixed  for  filing  the  contribution 
report  as  provided  for  in  §  345.115  of 
this  part. 

(bj  An  employer  shall  deposit  the 
contributions  required  under  this  part  in 
accord  with  instructions  issued  by  the 
Railroad  Retirement  Board.  At  the 
direction  of  the  Board,  the  Secretary  of 
the  Treasury  shall  credit  such 
contributions  to  the  Railroad 
Unemployment  Insurance  Accoimt  in 
accord  with  section  10  of  the  Railroad 
Unemployment  Insurance  Act  and  to 
the  Railroad  Unemployment  Insurance 
Administration  Fund  in  accord  with 
section  11  of  the  Railroad 
Unemployment  Insiuance  Act. 

§  345.1 17    Wtien  fractional  part  of  cent  may 
be  disregarded. 

In  the  payment  of  employers' 
contributions  to  the  Board  a  fractional 
part  of  a  cent  shall  be  disregarded 
unless  it  amounts  to  one-half  cent  or 
more,  in  which  case  it  shall  be  increased 
to  one  cent. 

§345.118    Adjustments. 

(a)  In  general.  If  more  or  less  than  the 
correct  amount  of  an  employer's 
contribution  is  paid  with  respect  to  any 
compensation,  proper  adjustments  with 
respect  to  the  contributions  shall  be 
made,  without  interest,  in  subsequent 
contribution  payments  by  the  same 
employer,  as  provided  for  in  this 
section. 


(b)  Compensation  adjustment.  A 
compensation  adjustment  is  the  amount 
of  any  adjustment  reported  by  an 
employer  on  Form  BA-4.  See  part  209 
of  this  chapter. 

(c)  Adjustment  of  contributions.  (1) 
All  adjustments  of  contributions  based 
on  compensation  adjustments  shall  be 
accounted  for  by  the  employer  on  the 
contribution  report  for  the  same  quarter 
in  which  the  Form  BA-4  reflecting  the 
compensation  adjustments  is  filed  with 
the  Board. 

(2)  If  less  than  the  correct  amoimt  of 
contributions  is  paid  for  any  previous 
calendar  quarter  or  calendar  year 
because  of  an  error  that  does  not 
constitute  a  compensation  adjustment  as 
defined  in  paragraph  (b)  of  this  section, 
the  employer  shall  adjust  the  error  by — 
(i)  Reporting  the  additional  contribution 
on  the  next  report  filed  after  discovery 
of  the  error;  and 

(ii)  Faying  the  amoimt  thereof  to  the 
Board  at  the  time  such  report  is  filed. 

(3)  If  more  than  the  correct  amount  of 
contributions  is  paid  for  any  previous 
calendar  quarter  or  calendar  year 
because  of  an  error  that  does  not 
constitute  a  compensation  adjustment  as 
defined  in  paragraph  (b)  of  this  section, 
the  employer  shall  adjust  the  error  by 
applying  the  excess  payment  as  a  credit 
against  the  contribution  due  on  the  next 
report  filed  after  discovery  of  the  error. 
However,  if  the  overpayment  cannot  be 
adjusted  because  the  employer  is  no 
longer  required  to  file  a  report  or 
because  the  overpayment  to  be  adjusted 
exceeds  the  amount  of  contribution  due 
on  the  employer's  next  report,  the 
employer  may  file  for  a  refund  of  the 
amount  which  cannot  be  adjusted  as 
provided  for  in  this  section.  If  the 
overpayment  is  the  result  of  an  incorrect 
contribution  rate  as  determined  by  the 
Board,  the  employer  may  file  for  a 
refund  of  the  amount  of  overpayment  or 
may  take  an  adjustment  as  provided  for 
in  this  section. 

(d)  Limitations  on  adjustments.  No 
overpayment  shall  be  adjusted  under 
this  section  after  the  expiration  of  three 
years  from  the  time  the  contribution 
report  was  required  to  be  filed,  or  two 
years  from  the  time  the  contribution  was 
paid,  whichever  of  such  periods  expires 
the  later,  or  if  no  contribution  repwrt 
was  filed,  two  years  fi'om  the  time  the 
contribution  was  paid.  Any 
underpayment  not  adjusted  within  the 
time  limits  as  set  forth  in  paragraph  (c) 
of  this  section  shall  be  adjusted  on  the 
employer's  next  contribution  report  or 
reported  immediately  on  a 
supplemental  return.  Interest  shall 
accrue  on  such  underpayment  as 
provided  for  in  §  345.122  of  this  part 
from  the  time  the  adjustment  should 
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have  been  made  under  paragraph  (c)  of 
ithis  section  to  date  of  payment. 
However,  no  underpayment  shall  be 
adjusted  under  this  section  after  the 
receipt  from  the  Board  of  formal  notice 
and  demand. 

§345.119    Refunds. 

(a)  In  general.  If  more  than  the  correct 
amount  of  the  employer's  contribution 
is  paid  with  respect  to  any 
compensation  and  the  overpayment  may 
not  be  adjusted  in  accordance  with 

§  345.118  of  this  part,  the  amount  of  the 
overpa)rment  shall  be  refunded  in 
accordance  with  this  section. 

(b)  When  permitted.  A  claim  for 
refund  may  be  made  only  when  the 
overpayment  cannot  be  adjusted  in 
accordance  with  the  procedure  set  forth 
in  §345.118. 

(c)  Form  of  claim.  A  claim  for  refund 
shall  be  directed  to  the  Chief  Financial 
Officer  and  shall  set  forth  all  grounds  in 
detail  and  all  facts  alleged  in  support  of 
the  claim,  including  the  amount  and 
date  of  each  payment  to  the  Board  of  the 
contribution  to  the  Board,  and  the 
period  covered  by  the  contribution 
report  on  which  such  contribution  was 
reported. 

(d)  Claim  by  fiduciary.  If  an  executor, 
administrator,  guardian,  trustee,  or 
receiver  files  a  claim  for  refund, 
evidence  to  establish  the  legal  authority 
of  the  fiduciary  shall  be  annexed  to  the 
claim  filed  by  such  fiduciary  under  this 
section. 

(e)  Time  limit.  No  refund  shall  be 
allowed  after  the  expiration  of  three 
years  from  the  time  the  contribution 
report  was  required  to  be  filed  or  two 
years  fi'om  the  time  the  contribution  was 
paid,  whichever  of  such  periods  expires 
the  later,  or  if  no  contribution  report 
was  filed,  two  years  &t)m  the  time  the 
contribution  was  paid. 

(f)  Interest.  Interest  shall  be  payable 
on  any  contribution  refunded  at  the 
overpayment  rate  provided  for  in 
section  6621  of  the  Internal  Revenue 
Code  of  1986  from  the  date  of  the 
overpayment  to  a  date  preceding  the 
date  of  the  refund  check  by  not  more 
than  30  days. 

(g)  Refunds  reduced  by 
underpayments.  Any  overpayment 
claimed  or  a  refund  under  this  section 
shall  be  reduced  by  the  amount  of  any 
amount  of  any  contributions  previously 
assessed  under  §  345.120  of  this  part, 
which  has  not  already  been  collected. 

§  345. 1 20    Assessment  and  collection  of 
contributions  or  underpayments  of 
contributions. 

(a)  If  any  employer's  contribution  is 
not  paid  to  the  Board  when  due  or  is  not 
paid  in  full  when  due,  the  Board  may, 


as  the  circumstances  warrant,  assess  the 
contribution  or  the  deficiency  and  any 
interest  or  penalty  applicable  under  this 
part  (whether  or  not  the  deficiency  is 
adjustable  as  an  underpayment  under 
§345.118  of  this  part). 

(b)  The  amount  of  any  such 
assessment  will  be  collected  in 
accordance  with  the  applicable 
provisions  of  law.  If  any  employer  liable 
to  pay  any  contribution  neglects  or 
reftises  to  pay  the  same  within  ten  days 
after  notice  and  demand,  the  Board  may 
collect  such  contribution  with  such 
interest  and  other  additional  aqjounts  as 
are  required  by  law,  by  levy,  by 
administrative  offset  as  authorized  by  31 
U.S.C.  3716  and  in  accordance  with  the 
procedures  set  forth  in  part  367  of  this 
chapter,  or  by  a  proceeding  in  court,  but 
only  if  the  levy  is  made  or  proceeding 
begun: 

(1)  Within  10  years  after  assessment  of 
the  contribution;  or 

(2)  Prior  to  the  expiration  of  any 
period,  including  extension  thereof,  for 
collection  agreed  upon  by  the  Chief 
Financial  Officer  and  the  employer. 

(c)  All  provisions  of  law,  including 
penalties,  applicable  with  respect  to  any 
tax  imposed  by  the  provisions  of  the 
Railroad  Retirement  Tax  Act  and  the 
regulations  thereunder,  insofar  as  not 
inconsistent  with  the  provisions  in  this 
part,  shall  be  applicable  with  respect  to 
the  assessment  and  collection  of 
contributions  under  this  part. 

§  345.1 21    Jeopardy  assessment 

(a)  Whenever  in  the  opinion  of  the 
Board  it  becomes  necessary  to  protect 
the  interests  of  the  Government  by 
effecting  an  immediate  reporting  and 
collection  of  an  employer's 
contribution,  the  Board  will  assess  the 
contribution  whether  or  not  the  time 
otherwise  prescribed  by  law  for  filing 
the  contribution  report  and  paying  such 
contribution  has  expired,  together  with 
all  penalties  and  interest  thereon.  Upon 
assessment,  such  contribution,  and  any 
penalty,  and  interest  provided  for  under 
this  part  shall  be  immediately  due  and 
payable,  and  the  Board  shall  thereupon 
issue  immediately  a  notice  and  demand 
for  payment  of  the  contribution, 
penalty,  and  interest. 

(b)  The  collection  of  the  whole  or  any 
part  of  the  amount  of  the  jeopardy 
assessment  may  be  stayed  by  filing  with 
the  Board  a  bond  in  an  amount  equal  to 
the  amount  with  respect  to  which  the 
stay  is  desired,  and  with  such  sureties 
as  the  Board  may  deem  necessary.  Such 
bond  shall  be  conditioned  upon  the 
payment  of  the  amoimt  (together  with 
interest  and  any  penalties  thereon)  the 
collection  of  which  is  stayed,  at  the  time 
at  which,  but  for  the  jeopardy 


assessment,  such  amount  would  be  due. 
In  lieu  of  surety  or  sureties  the  employer 
may  deposit  with  the  Board  bonds  or 
notes  of  the  United  States,  or  bonds  or 
notes  fully  guaranteed  by  the  United 
States  as  to  principal  and  interest, 
having  a  par  value  not  less  than  the 
amount  of  the  bond  required  to  be 
furnished,  together  with  an  agreement 
authorizing  the  Board  in  case  of  default 
to  collect  or  sell  such  bonds  or  notes  so 
deposited. 

§345.122    Interest 

(a)  Rate.  If  the  employer's 
contribution  is  not  paid  to  the  Board 
when  due  and  is  not  adjusted  under 

§  345.118  of  this  part,  interest  accrues  at 
the  rate  of  1  percent  per  month,  or 
fiaction  of  a  month.  Interest  on  past  due 
contributions  from  the  due  date  thereof 
until  the  date  paid  will  be  assessed  after 
payment  of  the  contributions,  and 
notice  and  demand  made  upon  the 
employer  for  payment  thereof,  in  any 
case  in  which  payment  of  the 
contribution  is  made  before  assessment 
under  §  345.120. 

(b)  Waiver  of  interest.  The  Chief 
Financial  Officer  may  waive,  in  whole 
or  in  part,  any  interest  imposed  by 
paragraph  (a)  of  this  section  if  in  his  or 
her  judgment — 

(1)  There  was  a  reasonable  cause  and 
not  willful  neglect  for  the  late  filing,  late 
payment  or  underpayment,  such  as:  the 
serious  illness  or  death  of  an  individual 
with  the  sole  authority  to  execute  the 
return  and  payment;  fire,  casualty,  or 
natural  disaster  at  the  place  where  the 
railroad  unemployment  insurance 
records  are  kept;  or  reasons  outside  the 
employer's  control,  such  as,  the  failure 
of  the  employer's  bank  to  comply  with 
the  employer's  filing  and  payment 
instructions; 

(2)  The  amount  of  interest  attributed 
to  the  delinquency  is  totally 
disproportionate  to  the  period  of  the 
delay  and  the  amount  of  contributions 
paid;  and 

(3)  The  employer's  past  record  for 
timely  compliance  with  railroad 
unemployment  insurance  reporting  and 
payment  requirements  warrants  such 
action  considering  such  factors  as  the 
number  and  extent  of  delays  associated 
with  late  reports,  payments,  and 
underpayments. 

§345.123    Penalty  for  delinquent  or  false 
contribution  reports. 

(a)  Delinquent  reports.  Unless  waived 
under  paragraph  (b)  of  this  section,  the 
failure  to  file  a  contribution  report  on  or 
before  the  due  date  shall  cause  a  penalty 
to  accrue  of  five  percent  of  the  amount 
of  such  contribution  if  the  failure  is  for 
not  more  than  one  month,  with  an 
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additional  five  percent  for  each 
additional  month  or  fraction  thereof 
during  which  such  failure  continues, 
not  exceeding  25  percent  in  the 
aggregate. 

(b)  Waiver  of  penalty.  The  Chief 
Financial  Officer  may  waive  all  or  a 
portion  of  the  penalty  imposed  under 
paragraph  (a)  of  this  section  consistent 
with  the  criteria  applicable  to  waiver  of 
interest  as  provided  for  in  §  345.122(b) 
of  this  part. 

(c)  Penalty  on  net  amount.  For  the 
purpose  of  paragraph  (a)  of  this  section 
the  amount  of  contribution  required  to 
be  shown  on  Form  DC-1  shall  be 
reduced  by  the  amount  of  any  part  of 
the  contribution  that  is  paid  on  or  before 
the  date  prescribed  for  the  payment  of 
the  contribution  and  by  the  amount  of 
any  credit  against  the  contribution  that 
may  be  claimed  upon  the  DC-1. 

(d)  False  reports.  If  a  fraudulent 
contribution  report  is  made,  a  penalty 
equal  to  50  percent  of  the  amount  of  any 
underpayment  shall  be  imposed  on  the 
employer. 

f34S.l24    Right  to  appeal. 

(a)  Except  as  otherwise  provided,  an 
employer  may  seek  administrative 
review  of  any  determination  with 
respect  to  any  contribution,  interest,  or 
penalty  made  under  this  part  by  filing 
a  request  for  reconsideration  with  the 
Chief  Financial  Officer  vdthin  30  days 
after  the  mailing  of  notice  of  such 
determination.  An  employer  shall  have 
a  right  to  appeal  to  the  Board  frt»n  any 
reconsideration  decision  under  this 
section  by  filing  notice  of  appeal  to  the 
Secretary  to  the  Board  within  14  days 
after  the  mailing  of  the  decision  on 
reconsideration.  Upon  receipt  of  a 
notice  of  an  appeal  the  Board  may 
designate  one  of  its  officers  or 
employees  to  receive  evidence  and 
report  to  the  Board  imder  the 
procedures  set  forth  in  part  319  of  this 
chapter. 

(b)  Request  for  reconsideration.  Any 
appeal  filed  imder  this  part  shall  not 
relieve  the  employer  from  filing  any 
reports  or  paying  any  contribution 
required  under  this  part  nor  stay  the 
collection  thereof.  Upon  the  request  of 
an  employer,  the  Board  may  relieve  the 
employer  of  any  obligation  required 
under  this  part  pending  an  appeal. 
Unless  specifically  provided  by  the 
Board,  such  relief  shall  not  stay  the 
accrual  of  interest  on  any  disputed 
amoimt  as  provided  for  in  §  345.122  of 
this  part. 

S345.125   Racords. 

Every  employer  subject  to  the 
payment  of  contributions  for  any 
calendar  quarter  shall,  with  respect  to 


each  such  quarter,  keep  such  permanent 
records  as  are  necessary  to  establish  the 
total  amoimt  of  compensation  payable 
to  its  employees,  for  a  period  of  at  least 
five  calendar  years  after  the  date  the 
contribution  report  to  which  the 
compensation  relates  was  required  to  be 
filed,  or  the  date  the  contribution  is 
paid,  whichever  is  later.  The  record 
should  be  in  such  form^as  to  contain  the 
information  required  to"  be  shown  on  the 
quarterly  contribution  report.  All 
records  required  by  the  regulations  in 
this  part  shall  be  kept  at  a  safe  and 
convenient  location  accessible  to 
inspection  by  the  Board  or  any  of  its 
officers  or  employees,  or  by  the 
Inspector  General  of  the  Railroad 
Retirement  Board.  Such  records  shall  be 
at  all  times  open  for  inspection  by  such 
officers  or  employees. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012.) 

§345.126    Liana. 

If  any  employer,  after  demand, 
neglects  or  refuses  to  pay  a  contribution 
required  tmder  this  part,  the  amount  of 
such  contribution  (including  any 
interest,  penalties,  additional  amoimt, 
or  additions  to  such  contribution, 
together  with  any  costs  that  may  accrue 
in  addition  thereto)  shall  be  a  lien  in 
favor  of  the  United  States  upon  all 
property  and  rights  to  property,  whether 
real  or  personal,  belonging  to  such 
employer. 

Subpart  C— Individual  Employer 
Records 

§  345.201    Individual  employer  record 
defined. 

Effective  January  1, 1990,  the  Board 
will  establish  and  maintain  a  record, 
hereinafter  known  as  an  Individual 
Employer  Record,  for  each  employer 
subject  to  this  part.  As  used  in  this 
subpart,  "Individual  Employer  Record" 
means  a  record  of  each  employer's 
benefit  ratio;  reserve  ratio;  1-year 
compensation  base;  3-year 
compensation  base;  unallocated  charge; 
reserve  balance;  net  cumulative 
contribution  balance;  and  cumulative 
benefit  balance.  See  §  345.302  of  this 
part  for  a  definition  of  these  terms. 
Whenever  a  new  employer  begins 
paying  compensation  with  respect  to 
which  contributions  are  payable  under 
this  part,  the  Board  will  establish  and 
maintain  an  individual  employer  record 
for  such  employer. 

1345.202    Conaolidatad  en^oyer  recorda. 

(a)  Establishing  a  consolidated 
employer  record.  Two  or  more 
employers  that  are  under  common 
ownership  or  control  may  request  the 


Board  to  consolidate  their  individual 
employer  records  into  a  joint  individual 
employer  record.  Such  joint  individual 
employer  record  shall  be  treated  as 
though  it  were  a  single  employer  record. 
A  request  for  such  consolidation  shall 
be  made  to  the  Director  of 
Unemployment  and  Sickness  Insurance, 
and  such  consolidation  shall  be 
effective  commencing  with  the  calendar 
year  following  the  year  of  the  request. 

(b)  Discontinuance  of  a  consolidated 
employer  record.  Two  or  more 
employers  that  have  established  and 
maintained  a  consolidated  employer 
record  will  be  permitted  to  discontinue 
such  consolidated  record  only  if  the 
individual  employers  agree  to  an 
allocation  of  the  consolidated  employer 
record  and  such  allocation  is  approved 
by  the  Director  of  Unemployment  and 
Sickness  Insurance. 

§345.203    Merger  or  combination  of 
employers. 

In  the  event  of  a  merger  or 
combination  of  two  or  more  employers, 
or  an  employer  and  non-employer,  the 
individual  employer  record  of  the 
employer  surviving  the  merger  (or  any 
person  that  becomes  an  employer  as  the 
result  of  the  merger  or  combination) 
shall  consist  of  the  combination  of  the 
individual  employer  records  of  the 
entities  participating  in  the  merger. 

§345.204    Sale  or  transfer  of  aasets. 

(a)  In  the  event  property  of  an 
employer  is  sold  or  transferred  to 
another  employer  (or  to  a  person  that 
becomes  an  employer  as  the  result  of  the 
sale  or  transfer),  or  is  partitioned  among 
two  or  more  employers  or  persons,  the 
individual  employer  record  of  such 
employer  shall  be  prorated  among  the 
employer  or  employers  that  receive  the 
property  (including  any  person  that 
becomes  an  employer  by  reason  of  such 
transaction  or  partition),  in  accordance 
with  any  agreement  among  the 
respective  parties  (including  an 
agreement  that  there  shall  be  no 
proration  of  the  employer  record).  Such 
agreement  shall  be  subject  to  the 
aporoval  of  the  Board. 

(b)  There  shall  be  no  transfer  of  the 
employer  record  where  an  employer 
abandons  a  line  of  track  in  accordance 
with  the  provisions  of  the  Interstate 
Conunerce  Act  and  the  apphcable 
regulations  thereunder,  and  a  new 
entity,  found  by  the  Board  to  be  an 
"employer"  under  part  301  of  this 
chapter,  is  formed  to  operate  or 
continue  service  over  such  line;  the 
Board  will  assign  to  such  entity  a  new- 
employer  contribution  rate  in 
accordance  with  section  8(a)(1)(D)  of  the 
RUIA  and  §  345.304  of  this  part. 
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§345.205    Reincorporation. 

The  cumulative  benefit  balance,  net 
cumulative  contribution  balance,  1-year 
compensation  base,  and  3-year 
compensation  base  of  an  employer  that 
reincorporates  or  otherwise  alters  its 
corporate  identity  in  a  transaction  not 
involving  a  merger,  consolidation,  or 
unification  will  attach  to  the 
reincorporated  or  altered  identity. 

§345.206    Abandonment 

If  an  employer  abandons  property  or 
discontinues  service  but  continues  to 
operate  as  an  employer,  the  employer's 
individual  employer  record  shall 
continue  to  be  calculated  as  provided  in 
this  subpart  without  retroactive 
adjustment. 

§  345.207    Defunct  employer. 

If  the  Board  determines  that  an 
employer  has  permanently  ceased  to 
pay  compensation  with  respect  to  which 
contributions  are  payable  under  this 
part,  the  Board  will,  on  the  date  of  such 
determination,  transfer  the  employer's 
net  cumulative  contribution  balance  as 
a  subtraction  from,  and  the  cumulative 
benefit  balance  as  an  addition  to,  the 
system  unallocated  charge  balance  and 
will  cancel  all  other  accumulations  of 
the  employer.  The  Board's 
determination  that  an  employer  is 
defunct  will  be  based  on  evidence 
indicating  that  the  employer  has  ceased 
all  operations  as  an  employer  and  has 
terminated  its  status  as  an  employer.  In 
making  its  determination,  the  Board  will 
consider  evidence  as  described  in  part 
202  of  this  chapter  with  respect  to 
termination  of  employer  status  under 
the  Railroad  Retirement  Act.  Mere 
failure  of  an  employer  to  pay 
contributions  due  under  this  part  does 
not  indicate  that  such  employer  is 
defunct. 

§345.208    System  records. 

Effective  January  1, 1990,  the  Board 
wrill  establish  and  maintain  records 
necessary  to  determine  pooled  charges, 
pooled  credits,  and  unallocated  charges 
for  the  experience  rating  system  and 
will  publish  a  notice  with  respect 
thereto  no  later  than  October  15  of  each 
year.  See  §  345.302  of  this  part  for  the 
definition  of  these  terms. 

Subpart  D— Contribution  Rates 

§345.301    Introduction. 

(a)  General.  Effective  January  1, 1993, 
each  employer  that  is  subject  to  this  part 
will  have  an  experience-rated  rate  of 
contribution  computed  as  set  forth  in 
§  345.303  of  this  part.  A  transitional  rate 
of  contribution  applies  to  each  such 
employer  for  1991  and  1992,  in 
accordance  with  §  345.308  of  this  part. 


An  employer  that  becomes  subject  to 
section  8  of  the  RUIA  after  December  31, 
1989  will  have  a  "new-employer" 
contribution  rate  as  computed  in 
§  345.304  of  this  part.  An  employer's 
experience-rated  contribution  rate  will 
be  not  less-than  0.65  percent  nor  more 
than  12.5  percent.  Not  later  than 
October  15  of  each  year,  the  Board  will 
notify  each  employer  of  its  experience- 
rated  contribution  rate  for  the  following 
calendar  year. 

(b)  Components  of  an  experience- 
rated  contribution  rate.  An  employer's 
experience-rated  contribution  rate  for 
each  calendar  year  beginning  with  1993 
will  be  based  upon  the  follovnng 
charges: 

(1)  An  allocated  charge  based  upon 
the  amount  of  benefits  paid  to 
employees  of  such  employer;  this  charge 
is  explained  in  subpart  E  of  this  part; 

(2)  An  unallocated  charge  based  upon 
a  proportionate  share  of  the  system 
unallocated  charge  the  computation  of 
which  is  explained  in  §  345.302(p)  of 
this  part; 

(3)  A  pooled  charge,  also  referred  to 
as  risk-sharing,  to  cover  the  cost  of 
benefit  payments  that  are  chargeable  to 
a  base  year  employer  but  are  not 
aaptured  by  the  contribution  rate 
assigned  to  such  employer  because  it  is 
paying  contributions  at  the  maximum 
rate  of  contribution;  the  formula  for 
computing  the  pooled  charge  is  set  forth 
in  §  345.302(j)  of  this  part; 

(4)  A  surcharge  of  1.5,  2.5,  or  3.5 
percent,  or  a  pooled  credit,  depending 
on  the  balance  to  the  credit  of  the 
Account  as  of  June  30  of  a  given  year; 
and 

(5)  An  addition  of  0.65  percent  to  the 
rate  of  contribution  to  cover  the 
expenses  incurred  by  the  Board  in 
adininistering  the  RUIA. 

'(c)  Maximum  rate  of  contribution. 
Notwithstanding  any  provision  of  this 
part,  an  employer's  contribution  rate  for 
any  calendar  year  shall  be  limited  to  12 
percent,  except  when  a  surcharge  of  3.5 
percent  is  in  effect  with  respect  to  that 
calendar  year.  If  a  3.5  percent  surcharge 
is  in  effect,  the  maximum  contribution 
limit  with  respect  to  that  calendar  year 
is  12.5  percent.  The  surcharge  rate  for  a 
calendar  year  will  be  3.5  percent  when 
the  balance  to  the  credit  of  the  Account 
is  less  than  zero.  The  Board  will 
compute  the  surcharge  rate  in 
accordance  with  §  345.302(n)  of  this 
part. 

§  345.302    Definition  of  terms  and  phraaes 
used  in  experience-rating. 

(a)  Account  The  Railroad 
Unemployment  Insurance  Account 
established  by  section  10  of  the  Raifroad 
Unemployment  Insurance  Act  (RUIA) 


and  maintained  by  the  Secretary  of  the 
Treasury  in  the  unemployment  trust 
fund  established  pursuant  to  section  904 
of  the  Social  Security  Act.  Benefits  paid 
under  the  RUIA  for  an  employee's  days 
of  unemployment  or  days  of  sickness 
are  paid  from  this  Account. 

(b)  Benefit  ratio.  This  ratio  is 
computed  for  each  employer  as  of  any 
given  June  30  by  dividing  all  benefits 
charged  to  the  employer  under  subpart 
E  of  this  part  during  the  12  calendar 
quarters  ending  on  such  June  30  by  the 
employer's  three-year  compensation 
base  as  of  such  June  30,  as  computed 
under  paragraph  (q)  of  this  section.  The 
ratio  is  computed  to  four  decimal 
places. 

(c)  Benefits.  Benefits  are  money 
payments  paid  or  payable  by  the  Board 
to  a  qualified  employee  with  respect  to 
his  or  her  days  of  unemployment  or 
days  of  sickness,  as  provided  by  the 
RUIA. 

(d)  Compensation.  This  term  his  the 
meaning  given  in  part  302  of  this 
chapter. 

(e)  Contributions.  Contributions  are 
the  money  payments  paid  or  payable  by 
an  employer  subject  to  this  part  with 
respect  to  the  compensation  paid  or 
payable  to  employees  of  such  employer. 

(f)  Cumulative  benefit  balance.  An 
employer's  cumulative  benefit  balance 
as  of  any  given  June  30  is  determined 
by  adding: 

(1)  The  net  amount  of  the  benefits 
charged  to  the  employer  under  subpart 
E  on  or  after  January  1 ,  1990,  and 

(2)  The  cumulative  amount  of  the 
employer's  unallocated  charges  on  and 
after  January  1,  1990,  as  computed 
imder  paragraph  (r)  of  this  section. 

(g)  Fund.  The  Raifroad 
Unemployment  Insurance 
Administration  Fund  established  by 
section  11  of  the  RUIA  and  maintained 
by  the  Secretary  of  the  Treasury  in  the 
unemployment  trust  fund  established 
pursuant  to  section  904  of  the  Social 
Security  Act.  The  costs  incurred  by  the 
Board  in  administering  the  RUIA  are 
paid  from  the  Fund. 

(h)  Net  cumulative  contribution 
balance.  The  Board  will  determine  an 
employer's  net  cumulative  contribution 
balance  as  of  any  given  June  30,  as 
follows: 

(1)  Step  1.  Compute  the  sum  of  all 
contributions  paid  by  the  employer 
pursuant  to  this  part  after  December  31, 
1989;  add  that  portion  of  the  tax,  if  any, 
imposed  under  26  U.S.C.  3321(a)  that  is 
attributable  to  the  surtax  rate  under 
section  7106(b)  of  the  Raifroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L.  100-647)  and  any  repayment 
taxes  paid  by  the  employer  pursuant  to 
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26  U.S.C.  3321(a)  after  the  outstanding 
balance  of  loans  made  under  section 
10(d)  of  the  RUIA  before  October  1. 
1985,  plus  interest,  has  been  paid; 

(2)  Step  2.  Subtract  an  amount  equal 
to  the  amoimt  of  such  contributions 
deposited,  pursuant  to  section  8(i)  of  the 
RUIA,  to  the  credit  of  the  Fund;  and 

(3)  Step  3.  Add  an  amount  equal  to 
the  aggregate  amount  by  which  such 
contributions  were  reduced  in  prior 
calendar  years  as  a  result  of  pooled 
credits,  if  any,  under  paragraph  (k)  of 
this  section. 

(i)  One-year  compensation  base.  An 
employer's  one-year  compensation  base 
is  the  aggregate  amount  of  compensation 
with  respect  to  which  the  employer  is 
liable  for  contributions  under  this  part 
in  the  four  calendar  quarters  ending  on 
such  Jime  30. 

(j)  Pooled  charge  ratio.  The  pooled 
charge  ratio,  when  appUcable,  is  a  pro- 
rata increase  in  the  rate  of  contribution 
assigned  to  each  employer  that  is  not 
already  paying  contributions  at  the 
maximum  rate.  A  pooled  charge  will 
become  applicable  to  each  such 
employer  during  a  calendar  year  when 
the  Accoimt  loses  income  because  one 
or  more  other  employers  are  paying 
contributions  at  the  maximiun  rate  (12 
or  12.5  percent)  rather  than  at  the  higher 
experience-based  rate  that  their  benefit 
charges  would  otherwise  require.  The 
pooled  charge  ratio  thus  picks  up  the 
cost  of  benefits  paid  to  employees  of 
employers  whose  rate  of  contribution  is 
capped  at  the  maximum  rate.  The 
pooled  charge  ratio  for  a  calendar  year 
is  the  same  for  all  employers  whose  rate 
is  less  than  the  maximum  and  is 
computed  as  follows: 

(1)  Step  1.  For  each  employer  paying 
contributions  at  the  maximum 
contribution  limit  imder  §  345.301(c)  of 
this  part,  compute  the  amount  of 
contributions  that  such  employer  would 
have  paid  if  its  experience-based  rate 
were  applied  to  its  one-year 
compensation  base  as  of  the  preceding 
Jime  30  and  by  then  deducting  from 
such  amount  the  amount  derived  by 
applying  the  maximum  contribution 
rate  to  the  same  one-year  compensation 
base.  For  the  piuposes  of  this 
computation,  the  experience-based  rate 
is  the  rate  computed  for  such  employer 
under  §§  345.303,  345.304,  or  345.308  of 
this  part,  whichever  is  applicable. 

(2)  Step  2.  After  the  amoimt  is 
computed  for  each  employer  in 
accordance  with  Step  1  of  this 
paragraph  (j),  add  the  amounts  for  all 
such  employers.  The  aggregate  amount 
so  computed  represents  the  amount  of 
contributions  not  collected  by  the 
Account  because  of  the  maximum 
contribution  limit. 


(3)  Step  3.  For  each  employer  whose 
experience-based  rate  of  contribution,  as 
computed  at  Step  3  of  §  345.303(a)  of 
this  part,  is  less  than  zero,  the 
percentage  rate  by  which  the  employer's 
rate  was  raised  in  order  to  bring  that  rate 
to  the  minimum  rate  of  zero  is 
multiplied  by  the  employer's  1-year 
compensation  base.  "The  total  of  the 
amounts  so  computed  is  subtracted  fit>m 
the  aggregate  amount  computed  in  Step 
2  of  this  parao^ph  (j). 

(4)  Step  4.  Divide  die  net  aggregate 
amoimt  computed  at  Step  3  of  this 
paragraph  (j)  by  the  system 
compensation  base  as  of  the  preceding 
June  30,  excluding  from  such  base  the 
one-year  compensation  base  of  each 
employer  whose  experience-based 
contribution  rate,  computed  at  Step  6  of 
§  345.303(a)  of  this  part,  exceeds  the 
maximum  contribution  limit.  The  result 
is  the  pooled  charge  ratio  for  the  current 
calendar  year.  This  ratio  is  computed  to 
four  decimal  places. 

(k)  Pooled  credit  ratio.  Effective 
January  1, 1991,  and  on  the  first  of  each 
subsequent  calendar  year,  the  Board 
will  reduce  each  employer's  rate  of 
contribution  by  the  amount  of  the 
pooled  credit  ratio,  if  any,  applicable  to 
such  calendar  year.  This  ratio  is  • 

computed  by  reference  to  the  accrual 
balance  to  the  credit  of  the  Account  as 
of  the  preceding  June  30.  The  Board  will 
determine  the  amount  of  the  pooled 
credit  ratio,  as  follows: 

(1)  Step  1.  First,  the  Board  computes 
the  accrual  balance  to  the  credit  of  the 
Account  as  of  close  of  business  on  the 
preceding  June  30  in  the  same  manner 
as  under  Step  1  of  paragraph  (n)  of  this 
section.  There  will  be  a  pooled  credit 
ratio  for  the  calendar  year  if  that  balance 
is  in  excess  of  the  greater  of  $250 
million  or  of  the  amount  that  bears  the 
same  ratio  to  $250  million  as  the  system 
compensation  base  as  of  that  June  30 
bears  to  the  system  compensation  base 
as  of  June  30, 1991,  as  computed  in 
accordance  with  paragraph  (o)  of  this 
section. 

(2)  Step  2.  If  there  is  such  an  excess 
amount,  divide  that  excess  amount  by 
the  system  compensation  base  as  of  the 
June  30  preceding  the  calendar  year. 
The  result  is  the  pooled  credit  ratio 
applicable  to  each  employer  for  the 
calendar  year  involved  in  the 
computation.  This  ratio  is  computed  to 
four  decimal  places. 

(1)  Reserve  oalance.  An  employer's 
reserve  balance  is  computed  as  of  any 
given  June  30  by  subtracting  its 
cumulative  benefit  balance  as  of  such 
June  30  from  its  net  cumulative 
contribution  balance  as  of  such  June  30. 
An  employer's  net  cumulative  benefit 
balance  is  computed  under  paragraph  (f) 


of  this  section  and  its  net  cumulative 
contribution  balance  under  paragraph 
(h)  of  this  section.  An  employer's 
reserve  balance  may  be  either  positive 
or  negative,  depending  upon  whether  its 
net  cumulative  contribution  balance 
exceeds  its  cumulative  benefit  balance. 

(m)  Reserve  ratio.  This  ratio  is 
computed  for  each  employer  as  of  any 
given  June  30  by  dividing  its  reserve 
balance  as  of  June  30  by  its  one-year 
compensation  base  as  of  such  June  30. 
An  employer's  reserve  balance  is 
computed  under  paragraph  (1)  of  this 
section  and  its  one-year  compensation 
base  under  paragraph  (i)  of  this  section. 
This  ratio  is  computed  to  four  decimal 
places;  it  may  be  either  a  positive  or 
negative  figure,  depending  on  whether 
the  employer's  reserve  balance  is  a 
positive  or  negative  figure. 

(n)  Surcharge  rate.  Effective  January 
1, 1991,  and  on  the  first  of  each 
subsequent  calendar  year,  the  Board 
will  add  to  each  employer's  rate  of 
contribution  a  surcharge  rate  of  1.5,  2.5, 
or  3.5  percent  if  the  accrual  balance  to 
the  credit  of  the  Account,  as  of  the 
preceding  June  30,  falls  within  the  range 
of  balances  set  forth  in  Steps  1  and  2  of 
this  paragraph  (n).  The  Board  will 
determine  which  surcharge  rate,  if  any, 
is  in  effect  for  a  calendar  year  by  means 
of  the  following  computation: 

(1)  Step  1.  First,  the  Board  computes 
the  accrual  balance  to  the  credit  of  the 
Account  as  of  the  close  of  business  on 
the  preceding  June  30.  Such  balance 
will  include  any  amounts  in  the 
Account  attributable  to  loans  made 
under  section  10(d)  of  the  Act  before 
October  1, 1985,  but  not  the  obligation 
of  the  Account  to  repay  such  loans  with 
interest.  For  this  purpose,  the  Account 
will  be  deemed  to  include  any  balance 
to  the  credit  of  the  Fund  that  exceeds  $6 
million.  The  surcharge  rate,  as  specified 
in  Step  2  of  this  paragraph  (n),  will 
apply  if  that  balance  is  less  than  the 
greater  of  $100  million  or  of  the  amount 
that  bears  the  same  ratio  to  $100  million 
as  the  system  compensation  base  as  of 
that  June  30  bears  to  the  system 
compensation  base  as  of  June  30, 1991, 
as  computed  in  accordance  with 
paragrapth  (o)  of  this  section. 

(2)  Step  2.  If  the  balance  to  the  credit 
of  the  Account  is  less  than  the  greater 
of  the  amounts  referred  to  in  the  last 
sentence  of  Step  1  of  this  paragraph  (n), 
but  is  equal  to  or  more  than  the  greater 
of  $50  million  or  of  the  amount  that 
bears  the  same  ratio  to  $50  million  as 
the  system  compensation  base  as  of  that 
June  30  bears  to  the  system 
compensation  base  as  of  June  30, 1991, 
then  the  surcharge  rate  for  the  calendar 
year  shall  be  1.5  percent.  If  the  balance 
to  the  credit  of  the  Account  is  less  than 
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the  greater  of  the  amounts  referred  to  in 
this  Step  2,  but  greater  than  or  equal  to 
zeio,  then  the  surcharge  rate  for  die 
calendar  year  shall  be  2.5  percent.  If  the 
balance  to  the  credit  of  the  Account  is 
less  than  zero,  the  surcharge  rate  for  the 
calendar  year  shall  be  3.5  percent. 

(0)  System  compensation  base.  The 
system  compensation  base  as  of  June  30 
of  each  year  is  the  total  of  the  amounts 
of  the  one-year  compensation  bases  of 
all  base  year  employers,  computed  in 
accordance  with  paragraph  (i)  of  this 
section.  Not  later  than  October  15  of 
each  year,  the  Board  will  comptite  the 
amount  of  the  system  compensation 
base  and  will  publish  notice  of  «uch 
amoimt  in  the  Federal  Register  as  soon 
as  practicable  thereafter. 

(p)  System  unallocated  charge 
balance.  This  balance,  as  computed 
initially  for  the  period  January  1 
through  June  30, 1990  and  updated  as 
of  June  30  of  each  subsequent  calendar 
year,  represents  the  net  amoimt  of 
expenditures  from,  and  income  to,  the 
Account  that  caimot  be  allocated  as 
benefit  charges,  or  adjustments,  to  the 
cumulative  benefit  balances  of 
individual  base  year  employers.  The 
Board  computes  this  balance,  as  of  June 
30  of  each  year,  as  follows: 

(1)  Step  1.  Compute  the  aggregate 
amount  of  all  interest  paid  by  the 
Account  on  loans  from  the  Railroad 
Retirement  Account  after  September  30, 
1985,  pursuant  to  section  10(d)  of  the 
RUIA,  during  the  12-month  period 
ending  on  June  30; 

(2)  Step  2.  Add  the  amount  of 
unemployment  benefits  paid  by  reason 
of  strikes  or  work  stoppages  growing  out 
of  labor  disputes  and  the  cumulative 
benefit  balance  of  any  defunct 
emplcwer; 

(3)  Step  3.  Add  the  aggregate  amount 
of  any  other  benefit  payment  that  is  not 
chargeable  to  a  base  year  employer 
pursuant  to  subpart  E  of  this  part  and 
any  other  expenditure  not  chargeable  to 
the  Fund; 

(4)  Step  4.  Subtract  the  aggregate 
amount  of  income  to  the  Account 
received  as  a  proportionate  part  of  the 
earnings  of  the  unemployment  trust 
fund,  computed  in  accordance  with 
section  904(e)  of  the  Social  Security  Act. 
and  all  income  to  the  Account  received 
as  fines  or  penalties  collected  under  the 
RUIA; 

(5)  Step  5.  Subtract  the  aggregate 
amount  of  all  transfers  fi-om  the  Fund  to 
the  Account  pursuant  to  section  11(d)  of 
the  RUIA; 

(7)  Step  6.  Subtract  the  aggregate 
amount  of  any  other  cash  receipt  to  the 
Account  that  cannot  be  treated  as  an 
adjustment  to  the  benefit  charges  of  a 
base  year  employer; 


(7)  Step  7.  Subtract  the  net  cumulative 
contribution  balance  of  any  defunct 
employer,  calculated  as  of  the  date  on 
which  the  Board  determines  that  such 
employer  is  defunct.  After  the  Board  has 
computed  the  amount  of  the  system 
unallocated  charge  balance  as  of  June  30 
of  each  year,  the  Board  will  publish 
notice  of  such  amoimt  in  the  Federal 
Register  on  or  before  October  15  of  such 
year. 

(q)  Three-year  compensation  base.  An 
employer's  three-year  compensation 
base  as  of  any  given  June  30  is  the 
aggregate  amount  of  compensation  with 
respect  to  which  the  employer  is  liable 
for  contributions  under  this  part  in  the 
12  calendar  quarters  ending  on  such 
June  30. 

(r)  Unallocated  charge.  An  employer's 
unallocated  charge  as  of  any  given  June 
30  is  the  amount  that,  as  of  such  June 
30,  bears  the  same  ratio  to  the  system 
unallocated  charge  balance  as  the 
employer's  1-year  compensation  base 
bears  to  the  system  compensation  base. 
The  system  unallocated  charge  balance 
is  computed  under  paragraph  (p)  of  this 
section  and  the  system  compensation 
base  under  paragraph  (o)  of  this  section. 

f  345.303    Computatton  of  rate. 

(a)  With  respect  to  compensation  in  a 
calendar  year  that  begins  after  December 
31. 1992,  the  Board  will  compute,  by 
October  15, 1992,  and  by  October  15  of 
each  subsequent  year,  a  contribution 
rate  for  each  employer,  in  accordance 
with  the  following  8-step  process: 

(1)  Step  1.  Compute  the  employer's 
benefit  ratio  as  of  the  preceding  June  30; 

(2)  Step  2.  Compute  the  employer's 
reserve  ratio  as  of  the  preceding  June  30 
and  subtract  it  from  the  benefit  ratio; 

(3)  Step  3.  Subtract  the  pooled  credit 
ratio  (if  any)  for  the  calendar  year; 

(4)  Step  4.  Multiply  the  Step  3  result 
by  100,  in  order  to  obtain  a  percentage 
rate,  and  then  round  such  rate  to  the 
nearest  100th  of  one  percent.  If  the  rate 
so  computed  is  zero  or  less  than  zero, 
the  percentage  rate  will  be  deemed  zero 
at  this  point: 

(5)  Step  5.  Add  0.65  (the 
administrative  charge)  to  the  percentage 
rate  computed  through  Step  4. 

(6)  Step  6.  Add  the  surcharge  rate  (if 
any)  for  the  calendar  year; 

(7)  Step  7.  Add  the  pooled  charge 
ratio  (if  any)  for  the  calendar  year,  as 
computed  to  four  decimal  places  and 
multiplied  by  100; 

(8)  Step  8.  If  the  rate  computed 
through  Step  7  is  greater  than  12  percent 
(or  12.5  percent  if  a  surcharge  of  3.5 
percent  is  in  effect  for  the  calendar 
year),  reduce  the  percentage  rate  so 
computed  to  12  percent  or  12.5  percent, 
if  appropriate. 


(b)  The  percentage  rate  computed 
under  paragraph  (a)  of  this  section  is  the 
employer's  rate  of  contribution  for  the 
calendar  year  in  question. 

(c)(1)  Any  computation  that  is  to  be 
made  under  this  section  on  the  basis  of 
a  12-quarter  period  ending  on  a  given 
June  30  shall  be  made  on  the  basis  of  a 
period  beginning  on  January  1, 1990,  or 
on  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  date  on 
which  the  employer  first  began  to  pay 
compensation  subject  to  this  part,  or  on 
July  1  of  the  third  calendar  year 
preceding  that  June  30,  whichever  date 
is  later,  and  ending  on  that  June  30. 

(2)  The  amount  computed  under 
paragraph  (c)(1)  of  this  section  shall  be 
increased  to  an  amount  that  bears  the 
same  ratio  to  the  amount  so  computed 
as  12  bears  to  the  number  of  calendar 
quarters  on  which  the  computation  is 
based. 

§345.304    N««»-«nipl«y«reontrib«Jlien 


(a)  An  employer  whose  coverage 
under  the  RUIA  becomes  effective  after 
December  31. 1989.  is  considered  a 
"new  employer"  for  the  purposes  of  this 
part  and  will  be  assigned  a  contribution 
rate  as  computed  under  this  section. 
The  Board  shall  determine  whether  an 
employer  is  a  new  employer  and,  if  so, 
the  effective  date  of  its  coverage  under 
the  RUIA  and  its  rate  of  contribution 
with  respect  to  compensation  paid  to 
employees  on  and  after  such  effective 
date. 

(b)  Initial  contribution  rate.  The  rate 
of  contribution  with  respect  to 
compensation  paid  in  calendar  months 
before  the  end  of  the  first  full  calendar 
year  that  the  employer  is  subject  to  this 
part  shall  be  the  average  contribution 
rate  paid  by  all  employers  during  the 
three  calendar  years  preceding  the 
calendar  year  before  the  calendar  year  in 
which  the  compensation  is  paid.  "The 
Board  will  compute  the  average 
contribution  rate  by  dividing  the 
aggregate  contributions  paid  by  all 
employers  during  those  three  calendar 
years  by  the  aggregate  compensation 
with  respect  to  which  such 
contributions  were  paid  and  by  then 
multiplying  the  resulting  ratio,  as 
computed  to  four  decimal  points,  by 
100. 

(c)  Second  contribution  rate.  The  rate 
of  contribution  with  respect  to 
compensation  paid  in  months  in  the 
second  full  calendar  year  shall  be  the 
smaller  of  the  maximum  contribution 
limit  under  the  RUIA  or  the  percentage 
rate  computed  as  follows: 
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(d)  Third  contribution  rate.  The  rate  of 
contribution  with  respect  to 
compensation  paid  in  months  in  the 
third  full  calendar  year  shall  be  the 
smaller  of  the  maxlmiun  contribution 
limit  under  the  RUIA  or  the  percentage 
rate  computed  as  follows: 


R  = 


A3+2C 


(e)  StAsequent  calendar  years.  The 
rate  of  contribution  with  respect  to 
months  after  the  third  full  calendar  year 
shall  be  determined  under  §  345.303  of 
this  part. 

(f)  Meaning  of  symbols.  For  the 
purpose  of  the  formulas  in  paragraphs 
(c)  and  (d)  of  this  section,  "R"  is  the 
applicable  contribution  rate  being 
computed;  "A2"  is  the  contribution  rate 
that  would  have  been  determined  under 
paragraph  (b)  of  this  section  if  the 
employer's  second  calendar  year  had 
been  its  first  full  calendar  year;  "A3"  is 
the  contribution  rate  that  would  have 
been  determined  under  paragraph  (b)  of 
this  section,  if  the  employer's  third 
calendar  year  had  been  such  employer's 
first  full  calendar  year,  "B"  is  the 
contribution  rate  for  the  employer  as 
determined  under  §  345.303  of  this  part 
for  the  employer's  second  full  calendar 
year;  and  "C"  is  the  contribution  rate  for 
the  employer  as  determined  imder 

§  345.303  of  this  part  for  the  employer's 
third  full  calendar  year. 

(g)  Special  rule  for  certain 
computations.  For  purposes  of 
computing  "B"  and  "C"  in  the  formulas 
in  tl:ds  section,  the  percentage  rate 
computed  under  §  345.303  shall  not  be 
reduced  under  Step  8  of  that  section; 
and  any  computations  that,  under 

§  345.303,  are  to  be  made  on  the  basis 
of  a  4-quarter  or  12-quarter  period 
ending  on  a  given  )ime  30  shall  be  made 
on  the  basis  of  a  period  commencing 
with  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  date  on 
which  the  employer  first  l)egan  paying 
compensation  subject  to  this  part  and 
ending  on  that  June  30,  and  the  amount 
so  computed  shall  be  increased  to  an 
amount  that  bears  the  same  ratio  to  the 
amount  so  computed  as  four  or  twelve, 
as  appropriate,  bears  to  the  niunber  of 
calendar  quarters  in  the  period  on 
which  the  computation  was  based. 

§  345.305    Notification  and  proclamations. 

(a)  Quarterly  notifications  to 
employers.  Not  later  than  the  last  day  of 


any  calendar  quarter  that  begins  after 
March  31, 1990,  the  Board  will  notify 
each  employer  of  its  cumulative  benefit 
balance  and  its  net  ciunulative 
contribution  balance  as  of  the  end  of  the 
preceding  calendar  quarter,  as 
computed  in  accordance  with 
§  345.302(f)  and  (h)  of  this  part  as  of  the 
last  day  of  such  preceding  calendar 
quarter  rather  than  as  of  a  given  )ime  30 
if  such  last  day  is  not  a  June  30. 

(b)  Aimual  notifications  to  employers. 
Not  later  than  October  15, 1990,  and 
October  15  of  each  year  thereafter,  the 
Board  will  notify  each  employer  of  its 
benefit  ratio,  reswve  ratio,  one-year 
compensation  base,  three-year 
compensation  base,  unallocated  charge, 
and  reserve  balance  as  of  the  preceding 
June  30,  as  computed  in  accordance 
with  this  part,  and  of  the  contribution 
rate  apphcable  to  the  employer  for  the 
following  calendar  year  as  computed 
imder  the  applicable  section  of  this  part. 

(c)  Proclamations.  Not  later  than 
October  15. 1990,  and  October  15  of 
each  year  thereafter,  the  Board  shall 
proclaim — 

(1)  The  balance  of  the  credit  of  the 
Accotmt  as  of  the  preceding  June  30  for 
purposes  of  computing  the  pooled  credit 
ratio  and  the  surcharge  rate  of 
contribution; 

(2)  The  balance  of  any  advances  to  the 
Accoimt  under  section  10(d)  of  the 
RUIA  after  September  30,  1985,  that  has 
not  been  repaid  with  interest  as 
provided  in  such  section  as  of 
September  30  of  that  year; 

C3)  The  system  compensation  base  as 
of  that  June  30; 

(4)  The  system  unallocated  charge 
balance  as  of  that  ]\xne  30;  and 

(5)  The  pooled  credit  ratio,  the  pooled 
charge  ratio,  and  the  surcharge  rate  of 
contribution,  if  any,  applicable  in  the 
following  calendar  year. 

(d)  Puolication  and  notice.  As  soon  as 
practical  after  the  Board  has  determined 
and  proclaimed  the  amounts  specified 
in  paragraph  (c)  of  this  section,  the 
Board  will  publish  notice  of  such 
amounts  in  the  Federal  Register.  The 
notifications  to  employers  under 
paragraphs  (a)  and  (b)  of  this  section 
will  be  sent  to  the  employer  official 
designated  to  receive  them. 

§345.306    Availability  of  information. 

Upon  request  of  an  employer  subject 
to  this  part,  the  Board  will  make 
available  to  such  employer  any 
information  that  is  necessary  to  verify 
the  acciu-acy  of  its  rate  of  contribution, 
as  determined  by  the  Board,  including 
information  necessary  to  verify  the 
accuracy  of  the  data  meiintained  by  the 
Board  in  the  employer's  individual 
employer  record. 


$345,307    Rate  protest 

(a)  Request  for  reconsideration.  An 
employer  may  appeal  a  determination  of 
a  contribution  rate  computed  under  this 
part  by  filing  a  request  for 
reconsideration  with  the  £)irector  of 
Unemployment  and  Sickness  Insurance 
within  90  days  after  the  date  on  which 
the  Board  notified  the  employer  of  its 
rate  of  contribution  for  the  next  ensuing 
calendar  year.  Within  45  days  of  the 
receipt  of  a  request  for  reconsideration 
the  EMrector  shall  issue  a  decision  on  the 
protest. 

(b)  Appeal  to  the  Board.  An  employer 
aggrieved  i}y  the  decision  of  the  Director 
of  Unemployment  and  Sickness 
Insurance  imder  paragraph  (a)  of  this 
section  may  appeal  to  the  Board.  Such 
appeal  shall  be  filed  with  the  Secretary 
to  the  Board  within  30  days  after  the 
date  on  which  the  Director  notified  the 
employer  of  the  decision  on 
reconsideration.  The  Board  may  decide 
such  appeal  without  hearing  or  in  its 
discretion  may  refer  the  matter  to  a 
hearings  officer  pursuant  to  part  319  of 
this  chapter. 

(c)  Decision  of  the  Board  final.  Subject 
to  judicial  review  provided  for  in 
section  5(Q  of  the  RUIA,  the  decision  of 
the  Board  under  paragraph  (b)  of  this 
section  is  final  with  respect  to  all  issues 
determined  therein. 

(d)  Waiver  of  time  limits.  A  request  for 
reconsideration  or  appeal  luider  this 
section  shall  be  forfeited  if  the  request 
or  appeal  is  not  filed  within  the  time 
prescribed  or  unless  reasonable  cause, 
as  defined  in  this  part,  for  failure  to  file 
timely  is  shown. 

(e)  Rate  pending  review.  Pending 
review  of  the  protested  rate  the 
employer  shall  continue  to  pay 
contributions  at  such  rate.  Any 
adjustment  in  the  contributions  paid  at 
such  rate  as  the  result  of  an  appeal  shall 
be  in  accordance  with  §  345.118  of  this 
part. 

Subpart  E— Benefit  Chaining 

§345.401    General  rule. 

Effective  January  1, 1990,  all  benefits 
paid  to  an  employee  for  his  or  her  days 
of  unemployment  or  days  of  sickness 
will  be  charged  to  the  base  year 
employer  of  such  employee,  except  as 
hereinafter  provided  in  this  part.  The 
Board  vfill  make  the  charge  by  adding 
the  gross  amount  of  the  benefits  payable 
to  an  employee  on  the  basis  of  a  claim 
for  benefits  to  that  employee's  base  year 
employer's  cumulative  benefit  balance. 
The  benefit  charge  does  not  depend  on 
whether  the  employee  receiving  the 
benefit  payment  is  a  ciurent  employee 
of  the  base  year  employer. 
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§  345.402    Strilces  or  worti  stoppages. 

If  benefits  are  payable  to  an  employee 
for  days  of  unemployment  resulting 
fi-om  a  strike  or  work  stoppage  growing 
out  of  a  labor  dispute,  the  Board  will 
charge  the  benefit  payment  to  the 
system  unallocated  charge  balance,  not 
to  the  cumulative  benefit  balance  of  the 
employee's  base  year  employer.  For  the 
purposes  of  this  section,  the  phrase 
"strike  or  work  stoppage  growing  out  of 
a  labor  dispute"  does  not  include  an 
employee's  protected  refusal  to  work 
under  section  212(b)  of  the  Federal 
Raih-oad  Safety  Act  of  1970  (45  U.S.C. 
441(b)). 

§  345.403    Multiple  base  year  employers. 

(a)  General  rules  for  benefit  charging. 
All  benefits  paid  to  an  employee  who 
had  more  than  one  base  year  employer 
shall  be  charged  to  the  cumulative 
benefit  balances  of  such  employers,  as 
follows: 

(1)  If  the  employer  at  the  time  of  the 
claim  is  the  same  as  the  last  employer 
in  the  base  year,  benefits  will  be  charged 
in  reverse  chronological  order,  but  the 
amount  charged  to  each  base  year 
employer  shall  not  exceed  the  amoimt 
of  compensation  paid  by  such  employer 
to  the  employee  in  the  base  year; 

(2)  In  all  other  cases,  benefits  will  be 
charged  in  the  same  ratio  as  the 
compensation  paid  to  such  employee  by 
the  employer  bears  to  the  total  of  such 
compensation  paid  to  such  employee  by 
all  such  employers  in  the  base  year; 
benefit  charging  in  accordance  with  this 
method  shall  apply  whether  the  base 
year  employment  was  with  successive 
employers  or  with  concurrent 
employers. 

(d)  Excess  benefit  payments.  If,  in 
applying  the  rule  in  paragraph  (a)(1)  of 
this  section,  there  remain  benefit 
payments,  in  whole  or  in  part,  that 
cannot  be  charged  to  any  base  year 
employer,  the  amount  of  benefits  paid 
in  excess  of  those  chargeable  under 
paragraph  (a)(1)  shall  be  charged  to  the 
system  unallocated  charge  balance. 

(c)  Board  records  as  basis  for  charging 
multiple  base  year  employers.  Where  an 
employee  has  more  than  one  base  year 
employer,  the  Board  will  use  records 
compiled  on  the  basis  of  employer 
reports  filed  imder  §  345.110  of  this  part 
for  the  purpose  of  determining  whether 
the  employer  at  the  time  of  the  claim  for 
benefits  is  the  last  employer  in  the  base 
year,  and  for  other  purposes  related  to 
benefit  charging  under  this  subpart.  If, 
in  a  particular  case,  such  records  do  not 


contain  all  the  data  necessary  to 
determine  the  charge,  the  Board  will 
request  the  necessary  data  from  the  base 
year  employers  who  may  be  liable  for 
the  charge. 

§345.404    Adjustments. 

(a)  Recovery  of  benefits  charged  to 
base  year  employer.  Where  the  Board 
recovers  a  benefit  payment  that  it  had 
previously  charged,  in  whole  or  in  part, 
to  one  or  more  base  year  employers,  the 
Board  will  subtract  the  amount  of  the 
recovery  from  the  cumulative  benefit 
balances  of  the  employers  of  the 
employee  to  whom  such  amount  was 
paid  as  a  benefit  in  proportion  to  the 
amount  by  which  each  such  employer's 
cumulative  benefit  balance  was 
increased  as  a  result  of  the  payment  of 
the  benefit. 

(b)  Recovery  of  other  benefit 
payments.  Where  the  Board  recovers  a 
benefit  payment  that  was  not  charged, 
in  whole  or  in  part,  to  any  base  year 
employer,  or  was  made  before  January  1 , 
1990,  the  Board  will  treat  the  amount  of 
the  recovery  as  a  subtraction  from  the 
system  unallocated  charge  balance. 

(c)  Payment  of  interest  or  other  debt 
collection-related  charges.  The  Board 
will  not  adjust  a  base  year  employer's 
cumulative  benefit  balance  to  reflect 
payment  by  a  debtor  of  interest  or  other 
charges  assessed  by  the  Board  under 

§  200.7  of  this  chapter  with  respect  to 
the  collection  of  a  debt  arising  from  a 
benefit  payment  charged  to  such 
employer  and  later  found  to  be 
recoverable  by  the  Board. 

(d)  Limitations.  The  Board  will  adjust 
a  base  year  employer's  cumulative 
benefit  balance  only  when  the  Board 
actually  recovers,  by  cash  payment  or 
setoff,  a  debt  that  represents  a  benefit 
payment  that  was  charged,  in  whole  or 
in  part,  to  such  employer.  No 
adjustment  shall  be  made — 

(1)  If  the  Board  waives  recovery  of  a 
debt  in  accordance  with  part  340  of  this 
chapter,  or 

(2)  If  the  Board  finds  that  a  debt  is 
uncollectible,  or 

(3)  To  the  extent  of  the  amount  not 
recovered  by  the  Board  by  reason  of  a 
compromise  settlement  of  a  debt. 

§  345.405    Notices  to  base  year  empi  oyers. 

(a)  Prepayment  notification.  When  tlie 
•  Board  receives  an  employee's  claim  for 
unemployment  or  sickness  benefits,  the 
Board  will  give  the  employee's  base  year 
employer  notice  of  the  claim  and  an 
opportunity  to  provide  information  to 


the  Board  with  respect  to  the 
employee's  eligibility  for  benefits  for  the 
period  of  time  covered  by  the  claim. 

(b)  Notice  of  claim  determination. 
After  the  base  year  employer  has  had  an 
opportunity  to  provide  information  in 
accordance  with  the  prepayment 
notification  process  described  in 
paragraph  (a)  of  this  section,  the  office 
of  the  Board  that  is  adjudicating  the 
employee's  claim  for  benefits  will 
determine  whether  to  pay  or  to  deny 
benefits  on  the  claim.  Such  office  will 
send  notice  to  the  base  year  employer 
showing  what  determination  was  made 
on  the  claim.  If  benefits  are  found  to  be 
payable,  the  amount  of  the  payment  will 
be  charged  to  the  cumulative  benefit 
balance  of  the  base  year  employer  in 
accordance  with  the  provisions  of  this 
subpart.  If  the  base  year  employer 
disagrees  with  the  payment  of  benefits, 
it  may  request  reconsideration  in 
accordance  with  part  320  of  this 
chapter. 

(c)  Quarterly  notice  of  benefit  charges. 
As  soon  as  practical  following  the  end 
of  each  calendar  quarter,  the  Board  will 
send  to  each  employer  a  report  of  its 
cumulative  benefit  balance  computed  as 
of  the  end  of  such  quarter.  The 
computation  of  such  balance  will  reflect 
the  following: 

(1)  The  total  amount  of 
unemployment  and  sickness  benefit 
payments  made  after  December  31, 
1989,  that  have  been  charged  to  the 
employer  as  the  base  year  employer  of 
the  employees  who  received  the 
benefits;  minus 

(2)  The  total  amount  realized  in 
recovery  of  such  benefits;  plus 

(3)  The  total  amount  of  the 
unallocated  charges  assigned  to  such 
base  year  employer  after  December  31, 
1989;  minus 

(4)  The  total  amount  realized  in 
recovery  of  such  unallocated  charges. 

§  345.406    Defunct  employer. 

Whenever  the  Board  determines, 
pursuant  to  §  345.207  of  this  part,  that 
an  employer  is  defunct,  the  Board  will 
add  the  amount  of  such  employer's 
benefit  charges,  as  shown  in  its 
cumulative  benefit  balance,  to  the 
system  unallocated  charge  balance. 

Dated:  August  10, 1995. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc.  95-20445  Filed  8-17-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Pish  and  Wildlife  Service 

50  CPR  Part  20 

RIN  1018-AD41 

Migratory  Bird  Hunting;  Decision  on 
the  Conditional  Approval  of  Bismuth- 
Tin  Shot  as  Nontoxic  for  the  1995-86 
Season 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  publishing  this  final 
rule  to  notify  the  public  of  the  interim 
conditional  approval  of  bismuth-tin  shot 
for  the  1995-96  migratory  bird  himting 
season.  Concluded  acute  toxicity 
studies,  ongoing  toxicity  reproductive 
studies  undertaken  by  the  Bismuth 
Cartridge  Company,  and  other  pertinent 
materials  indicate  that  bismuth-tin  shot 
is  nontoxic  when  ingested  by  waterfowl. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  or  Keith  Morehouse 
and  Pete  Poulos.  Staff  Specialists,  Office 
of  Migratory  Bird  Management.  U.S. 
Fish  and  Wildlife  Service,  ms  634 
ARLSQ,  1849  C  Su-eet  NW.,  Washington 
DC  20240  (703/358-1714). 
SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  final  regulation  in 
the  January  3, 1995,  Federal  Register 
(60  FR  61)  to  provide  for  conditional 
approval  of  bismuth-tin  shot  (in  a 
mixture  of  [nominally]  97-3  percents, 
respectively)  as  nontoxic  for  the  taking 
of  waterfowl  and  coots  diuing  the  1994- 
1995  himting  season.  This  action  was  in 
response  to  a  petition  for  rulemaking 
from  the  Bismuth  Cartridge  Company 
received  June  24, 1994.  The  petition 
requested  that  the  Service  modify  the 
provisions  of  50  CFR  section  20.21(j),  to 
legalize  the  use  of  bismuth-tin  shot  on 
an  interim,  conditional  basis  for  both 
the  1994-95  and  the  1995-96  seasons. 
The  petition  cited  the  following  reasons 
in  support  of  the  proposal:  a)  bismuth 
is  nontoxic;  b)  the  proposed  rule  is 
conditional;  and  c)  the  evidence 
presented  in  the  record,  i.e.,  the 
application  from  the  Bismuth  Cartridge  . 
Company.  This  petition  acknowledged 
responsibility  by  the  Bismuth  Cartridge 
Company  to  complete  all  the  nontoxic 
shot  approval  tests  as  outlined  in  50 
CFR  section  20.134.  The  Service  granted 
conditional  approval  (effective 
December  30, 1994)  of  the  use  of 
bismuth-tin  shot  for  the  1994-95 
hunting  season  only.  For  a  complete 


review  of  the  bismuth-tin  shot 
apphcation  and  review  process,  refer  to 
the  Supplementary  Information  Section 
of  the  January  3, 1995,  Federal  Register 
(60  FR  61). 

This  regulatory  action  is  now  taken  to 
further  amend  Section  20.21(j)  to  extend 
the  conditional  approval  for  bismuth-tin 
shot  to  the  1995-96  hunting  season.  This 
is  based  on  a  request  made  to  the  Fish 
and  Wildhfe  Service  by  the  Bismuth 
Cartridge  Company  on  March  20, 1995. 
Results  of  the  concluded  30-day  acute 
toxicity  test  and  progress  made  by  the 
Bismuth  Cartridge  Company  in  their 
current  reproductive  toxicity  testing  are 
viewed  as  justification  for  extending 
conditional  approval  into  the  next 
himting  season.  A  status  report  of  the 
current  reproductive  toxicity  testing 
dated  July  7. 1995,  and  received  for 
review  by  the  Office  of  Migratory  Bird 
Management  concludes  that  as  of  day 
150  of  the  test "...  we  had  observed  no 
toxic  effects,  which  we  can  attribute  to 
ingested  Bi  shot,  on  young  adult  ducks, 
or  their  offspring..." 

The  reproductive  toxicity  test  is  being 
conducted  by  Dr.  Glenn  Sanderson  and 
follows  a  testing  protocol  reviewed  and 
approved  by  the  Service,  with  technical 
assistance  provided  by  the  Branch  of 
Environmental  Contaminants  Research 
of  the  Patuxent  Environmental  Service 
Center.  The  general  outline  of  the 
reproductive  toxicity  test  given  below  is 
not  a  complete  description  of  the  testing 
protocol,  but  gives  the  basic  outUne  of 
the  test  procedures  being  conducted: 

The  test  consists  of  60  male  and  60 
female  mallards  and  uses  No.  4  lead, 
steel,  and  candidate  (bismuth-tin)  shot. 
Males  and  females  will  be  paired 
randomly  and  divided  into  four  groups 
that  will  be  dosed  with  lead,  steel, 
bismuth-tin,  and  sham  dosed.  After  diet 
and  light  manipulation,  birds  will  be 
brought  into  breeding  condition.  Nests 
will  be  checked  twice  daily  with 
recorded  data  including  clutch 
initiation,  number  of  eggs  laid,  egg 
fertihty,  egg  hatchabiUty,  and  number  of 
ducklings  produced.  Eggs  collection 
will  continue  until  21  uncracked  eggs 
have  been  collected  or  until  150  days 
have  elapsed.  Eggs  will  be  placed  in  an 
incubator  and  after  hatching,  ducklings 
will  be  examined  for  signs  of 
intoxication  and  illness.  Blood  will  be 
collected  with  hematocrits  determined 
and  the  blood  analyzed.  Livers,  kidneys, 
and  gonads  from  adults  will  be 
examined  for  gross  and  microscopic 
lesions,  and  analyzed  for  major 
elements  found  in  the  candidate  shot 
and  for  major  essential  and  trace 
elements.  Livers  and  kidneys  will  be 
collected  from  ducklings  and  will  be 


examined  for  gross  and  microscopic 
lesions,  and  analyzed  for  major 
elements  contained  in  the  candidate 
shot  and  for  major  essential  and  trace 
elements.  Blood,  liver,  kidneys,  and 
gonads  will  be  analyzed  by  ICP  for 
calcium,  potassium,  magnesium,  zinc, 
copper,  tin,  iron,  and  any  metal  other 
than  Bismuth  or  lead.  Bismuth  and  lead 
in  the  livers,  kidneys,  and  gonads,  and 
blood  will  be  analyzed  by  graphite 
furnace  atomic  absorption  spectrometry. 

Since  the  mid-1970s,  the  Service  has 
sought  to  identify  shot  that,  when  spent, 
does  not  pose  a  significant  hazard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  steel  shot  has  been 
approved  by  the  Service  Director  as 
nontoxic.  The  Service  believes, 
however,  that  there  may  be  other 
suitable  candidate  shot  materials  that 
could  be  approved  for  use  as  nontoxic 
shot.  The  Service  is  eager  to  consider 
these  other  materials  for  approval  as 
nontoxic,  and  does  not  feel  constrained 
to  limit  nontoxic  shot  options. 

In  summary,  this  rule  extends 
conditional  approval  for  the  use  of 
bismuth-tin  shot  for  waterfowl  and  coot 
himting  to  the  1995-96  season. 
Additionally,  the  applicant,  wishing  to 
obtain  final  imconditional  approval  for 
bismuth-tin  shot  as  nontoxic,  is  required 
to  obtain  season-by-season  approval 
until  successfully  completing  the 
remaining  tests  required  by  50  CFR 
section  20.134.One  additional  standard 
will  be  applied  to  the  unconditional 
approval  of  bismuth-tin  shot.  Since 
bismuth  is  a  by-product  of  the  smelting 
of  iron,  copper,  and  tin,  it  is  not 
surprising  that  traces  of  lead  may  be 
present  in  bismuth- tin  shot.  The  Service 
has  initiated  discussion  with  the  Branch 
of  Environmental  Contaminants 
Research  at  the  Patuxent  Environmental 
Science  Center  to  determine  the 
maximum  environmentally  acceptable 
level  of  lead  in  bismuth-tin  shot.  Once 
this  maximum  level  is  determined,  it 
will  be  stated  in  any  regulation  granting 
unconditional  approval  for  the  use  of 
bismuth-tin  shot.  It  will  be  the  Service's 
position  that  any  bismuth-tin  shot 
manufactured  with  lead  levels 
exceeding  those  stated  in  the  regulation 
will  be  considered  toxic  and  therefore, 
illegal. 

We  are  encouraged  by  the  progress 
that  has  been  made  to  develop  a 
noninvasive  field  testing  device  to  assist 
law  enforcement  personnel  in  detecting 
the  use  of  illegal  shot.  Service  law 
enforcement  personnel  will  be  asked  to 
assess  any  noninvasive  field  testing 
equipment  on  the  market  to  determine 
their  utility  and  accuracy.  Final 
unconditional  approval,  if  otherwise 
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proper,  would  be  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  shot  device. 

Public  Comments 

The  June  14  proposed  rule  (60  FR 
31356)  invited  comments  from 
interested  parties.  Closing  date  for 
receipt  of  all  comments  was  July  14, 
1995.  During  this  30-day  comment 
period,  the  Service  received  35 
comments.  These  comments  consisted 
of  1  from  Flyway  Councils,  5  from  State 
fish  and  wildUfe  agencies,  10  from  other 
organizations,  and  18  from  individuals. 
Of  the  35  comments,  only  the  Indiana 
Department  of  Natural  Resources 
expressed  opposition  to  the  proposed 
rule.  They  stated  that  bismuth-tin  shot 
should  not  be  approved  for  use  until 
after  reproductive  toxicity  testing  was 
completed  and  noninvasive  field 
detection  procedures  were  available  for 
law  enforcement  personnel.  The  field 
testing  procedure  issue  was  also  raised 
by  the  New  York  Department  of 
Conservation,  Division  of  Law 
Enforcement,  that  expressed  concern 
that  the  level  of  noncompliance  with  the 
law  "is  apt  to  increase"  without  a  viable 
noninvasive  field  test;  however,  this 
comment  did  acknowledge  some 
positive  aspects  to  the  availability  of 
this  alternative  shot.  The  State  of  South 
Carolina  also  expressed  concern  about 
the  difficulty  facing  law  enforcement 
personnel  when  inspecting  shot  in  the 
field,  but  otherwise  supported  the 
development  of  alternative  shot. 

Comments  received  from  the  Atlantic 
Flyway  Council  and  the  States  of 
Louisiana  and  New  Jersey  were 
supportive  of  this  regulation.  The 
Atlantic  Flyway  Council  expressed 
concern  that  the  approval  process  is 
confusing  to  the  average  hunter  and 
they  suggest  that  the  Service  inake  every 
effort  to  quickly  clarify  the  legal  status 
of  bismuth-tin  shot.  Several  other 
comments  also  included  a  general 
concern  that  the  approval  process  was 
confusing. 

Organizations  were  represented  by  10 
comments.  Support  for  this  proposal 
came  from  the  California  Waterfowl 
Association,  The  Wildhfe  Legislative 
Fund  of  America,  Ontario  Federation  of 
Anglers  &  Hunters,  New  Jersey  State 
Federation  of  Sportsmen's  Clubs,  Inc., 
Michigan  United  Conservation  Clubs, 
New  York  State  Conservation  Council 
Inc.,  Congressional  Sportsmen's 
Foundation,  National  Rifle  Association 
of  America,  Safari  Club  International 
and  the  Congressional  Sportsmen's 
Caucus.  These  organizations  used 
phrases  such  as  "strongly  supports,"  "in 
favor  of,"  "unconditionaJ  support,"  and 


"unanimously  urges"  to  endorse  this 
proposal. 

Individuals  submitted  19  comments 
that  were  in  favor  of  this  proposal,  with 
several  of  the  comments  including 
statements  in  opposition  to  steel  shot.  A 
comment  from  one  individual,  while 
not  stating  opposition  to  the  bismuth-tin 
proposal  per  se,  expressed  the  opinion 
that  opposition  to  steel  is  not  due  to  the 
performance  of  the  shot  but  instead,  due 
to  the  improper  use  of  the  steel  shot  by 
the  hunter. 

Response  to  Comments 

While  the  comments  received 
expressed  minimum  opposition  to  this 
regulation,  there  was  concern  for  the 
difficulty  that  would  be  experienced  by 
law  enforcement  personnel  in  detecting 
the  shot  in  the  field  and  in  the  general 
procedure/timing  of  the  bismuth-tin 
shot  approval  process. 

The  Service  continues  to  support  the 
development  of  a  noninvasive  field 
detection  device  to  address  law 
enforcement  concerns  and  continues  to 
believe  that  this  is  an  importemt 
component  of  the  alternative  shot 
approval  process.  It  is  the  current 
position  of  the  Service  to  withhold 
unconditional  approval  of  this  shot 
until  a  viable  fully  tested  field  detection 
device  is  available. 

The  Service  recognizes  the  difficulty 
that  was  caused  last  year  when 
conditional  approval  of  bismuth-tin  shot 
was  granted  after  the  start  of  the  1994- 
1995  hunting  season.  As  we  stated  in 
the  January  3,  1995,  Federal  Register 
(60  FR  61)  regulation,  conditional 
approval  was  dependent  on  conclusion 
of  the  Phase  1  30-day  acute  toxicity  test. 
The  test  was  concluded  after  the  start  of 
the  1994-1995  hunting  season  and  the 
Service  felt  that  the  effort  made  by  the 
Bismuth  Cartridge  Company  to 
complete  the  testing,  warranted 
immediate  approval.  With  the 
cooperation  of  the  shot  manufacturer, 
the  Service  will  make  every  effort  to 
avoid  a  similar  situation  from  occurring 
in  the  future. 

The  Service  anticipates  the  required 
toxicity  testing  and  the  development  of 
a  viable  noninvasive  field  detection 
device  will  be  concluded  in  the  near 
future.  If  test  results  prove  nontoxicity 
and  a  field  device  is  readily  available  to 
law  enforcement  personnel,  it  is 
anticipated  that  unconditional  approval 
for  the  use  of  this  shot  can  be  granted 
prior  to  the  1996-1997  hunting  season. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C),  and  the 


Council  on  Environmental  Quality's 
regulatioa  for  implementing  NEPA  (40 
CFR  1500-1508),  an  Environmental 
Assessment  has  been  prepared  and  is 
available  to  the  public  at  the  Office  of 
Migratory  Bird  Management  at  the 
address  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT.  Based  on  review 
and  evaluation  of  the  information 
contained  in  the  Environmental 
Assessment,  the  Service  determined  that 
the  proposed  action  to  amend  50  CFR 
20.21(j)  to  allow  conditional  use  of 
bismuth-tin  an  nontoxic  shot  for  the 
1995-96  waterfowl  hunting  season 
would  not  be  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
.^ct  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "ensure  that  any 
action  authori::ed,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat ..."  Consequently, 
the  Service  initiated  Section  7 
consultation  under  the  ESA  for  this 
rulemaking  to  legahze,  on  a  conditional 
basis,  the  use  of  bismuth-tin  shot  for 
hunting  waterfowl  and  coots  during  the 
1995-96  seasons.  Completed  results  of 
the  Service's  consultation  under  Section 
7  of  the  ESA  may  be  inspected  by  the 
public  in,  and  will  be  available  to  the 
public  from,  the  Office  of  Migratory  Bird 
Management,  at  the  address  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  and/or 
governmental  jurisdictions.  The  Service 
has  determined,  however,  that  this  rule 
will  have  no  effect  on  small  entities 
since  the  shot  to  be  approved  will 
merely  supplement  nontoxic  shot 
afready  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  No  dislocation  or 
other  local  effects,  with  regard  to 
hunters  and  others,  are  apt  to  be 
evidenced.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
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(0MB)  review  under  Executive  Order 
12866.  This  rule  does  not  contain  any 
infonnation  collection  efforts  requiring 
approval  by  the  0MB  under  44  U.S.C. 
3504. 

Effective  Date 

This  rule  reflects  the  interim  approval 
in  the  text  of  section  20.21(j),  by 
restricting  permission  to  use  bismuth- 
tin  for  the  1995-96  season.  Because  this 
rule  relieves  a  restriction,  and  the 
ciurent  hunting  season  begins  on 
September  1, 1995,  the  Service  has 
determined  that  there  is  good  cause  to 
estabhsh  the  effective  date  of  this  rule 
as  the  first  day  of  the  hunting  season,  as 
authorized  under  5  U.S.C.  553(d)(l  and 
3). 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Peter  G.  Poulos.  Office  of 
Migratory  Bird  Management. 


List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
Chapter  I  of  title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  (July 
3. 1918),  as  amended  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act  of  1978 
(November  8, 1978);  as  amended,  (16  U.S.C. 
712);  and  the  Fish  and  Wildlife  Act  of  1956 
(August  8, 1956),  as  amended,  (16  U.S.C.  742 
a-d  and  e-j). 

2.  Section  20.21  is  amended  by 
revising  paragraphs  (j)  introductory  text 
and  (j)(2)  to  read  as  follows: 


§20.21    Hunting  methods. 

*        »        *        «        * 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot, 
bismuth-tin  ([nominally]  97-3  percents, 
respectively)  shot  or  such  shot  approved 
as  nontoxic  by  the  Director  pursuant  to 
procedures  set  forth  in  §20.134. 

Provided  that: 

***** 

(2)  Bismuth-tin  shot  is  legal  as 
nontoxic  shot  only  during  the  1995-96 
season. 

Dated:  August  10. 1995. 
Robert  P.  Davison, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  95-20462  Filed  8-17-95;  8:45  am) 
BiUmO  CODE  4310-6».f 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 
RIN  lOIS-ADOS 

Migratory  Bird  Harvest  Information 
Progrsni 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  and  State  wildlife  agencies 
(States)  are  cooperatively  establishing  a 
national  Migratory  Bird  Harvest 
Information  Program  (Program)  in 
which  licensed  migratory  game  bird 
hunters  will  be  required  to  participate 
by  supplying  their  names,  addresses, 
and  other  necessary  information  to  the 
hunting  licensing  authority  of  the  State 
in  whidi  they  hunt.  The  purpose  of  the 
Program  is  to  improve  the  quality  and 
extent  of  information  about  harvests  of 
migratory  game  birds  in  order  to  better 
manage  these  populations.  Hunters  will 
be  required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds  in  participating  States.  Hunters' 
names  and  addresses  will  be  used  to 
provide  a  sample  frame  for  voluntary 
hunter  surveys  to  improve  harvest 
estimates  for  all  migratory  game  birds. 
States  will  gather  migratory  bird 
hxmters'  names  and  addresses  and  the 
Service  will  conduct  the  harvest 
surveys. 

EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  J.  Hindman,  Migratory  Bird 
Harvest  Information  Program 
Coordinator,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (410)  827-8612,  FAX  (410) 
827-5186. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  final  rule  is  to  facilitate 
the  collection  of  needed  information 
about  the  harvest  of  migratory  game 
birds.  A  proposed  rule  was  published  in 
the  March  15, 1995,  Federal  Register 
(60  FR  14194).  This  final  rule  revises  the 
migratory  bird  hunting  regulations  to 
require  licensed  hunters,  as  a  condition 
for  hunting  migratory  game  birds,  to 
annually  provide  their  names, 
addresses,  and  other  necessary 
information  to  the  licensing  authority  of 
the  State  in  which  they  hunt.  This 
information  will  provide  a  nationwide 
sampling  frame  of  migratory  bird 
himters,  from  which  representative 
samples  of  himters  will  be  selected  and 


asked  to  participate  in  volimtary  harvest 
surveys  that  the  Service  will  conduct 
annually. 

The  Siarvice  and  States  are  currently 
implementing  this  Program  over  a  5- 
year  period,  starting  with  the  1994-95 
hunting  season.  During  this 
implementation,  the  requirement  to 
participate  in  the  Program  will  not 
apply  on  Federal  Indian  Reservations  or 
to  tribal  membera  hunting  on  ceded 
lands.  The  participating  States  will 
provide  the  sample  fi-ame  by  annually 
collecting  the  name,  address,  and  date 
of  birth  of  each  licensed  migratory  bird 
hunter  in  the  State.  To  reduce  siuvey 
costs  and  to  identify  hunters  who  hunt 
less  commonly-hunted  species,  States 
will  also  request  that  each  migratory 
bird  hunter  provide  a  brief  summary  of 
his  or  her  migratory  bird  hunting 
activity  for  the  previous  year.  States  will 
send  this  information  to  the  Service, 
and  the  Service  will  sample  himters  and 
conduct  national  hunter  activity  and 
harvest  surveys. 

A  notice  of  intent  to  establish  the 
Program  was  published  in  the  June  24, 
1991,  Federal  Register  (56  FR  28812).  A 
final  rule  that  established  the  Program 
and  initiated  a  2-year  pilot  phase  in 
three  volunteer  States  (California, 
Missouri,  and  South  Dakota)  was 
pubhshed  in  the  March  19, 1993, 
Federal  Register  (58  FR  15093).  The 
pilot  phase  was  completed  following  the 
1993-94  migratory  bird  hunting  seasons 
in  California,  Missouri,  and  South 
Dakota. 

A  State/Federal  technical  group  was 
formed  to  evaluate  Program 
requirements,  the  different  approaches 
used  by  the  pilot  States,  and  the 
Service's  survey  procedures  during  the 
pilot  phase.  Changes  incorporated  into 
the  Program  as  a  result  of  the  technical 
group's  evaluation  were  specified  in  a 
final  rule,  published  in  the  October  21, 
1994,  Federal  Register  (59  FR  53334), 
that  initiated  the  implementation  phase 
of  the  Program. 

Currently,  all  hcensed  hunters  who 
hunt  migratory  game  birds  in 
participating  States  are  required  to  have 
a  Program  validation,  indicating  that 
they  have  identified  themselves  as 
migratory  bird  hunters  and  have 
provided  the  required  information  to  the 
State  vkrildlife  agency.  Hunters  must 
provide  the  required  information  to 
each  State  in  which  they  hunt  migratory 
birds.  Validations  are  printed  on  or 
attached  to  the  annual  State  hunting 
license  or  on  a  State-specific 
supplementary  permit. 

The  State/Federal  technical  group 
continues  to  evaluate  the  Program  to 
determine  the  adequacy  and  timeliness 
of  the  sample  frame  and  the  time 


burden,  cost,  and  other  impacts  on 
hunters,  State  license  agents,  State 
wildlife  agencies,  and  the  Service. 
Emphasis  is  currently  on  the  time 
requirement  for  the  sample  frame  and 
on  alternative  survey  methods  for 
special  groups  of  unlicensed  hunters 
(e.g.,  junior  and  senior  hunters). 

The  names,  addresses,  and  other 
information  for  an  adequate  sample  of 
hunters  are  needed  in  time  for  hunting 
record  forms  to  be  distributed  to 
selected  hunters  before  they  forget  the 
details  of  their  hunts.  The  Service's 
survey  design  previously  called  for 
participating  States  to  send  th'e  required 
information  to  the  Service  within  5 
business  days  of  issuance  of  the  hunting 
license  or  permit  (10  business  days  if 
the  information  is  provided  in 
electronic  form).  Several  States 
expressed  concern  that  they  could  not 
meet  this  time  requirement.  The  Service 
conducted  an  experiment  during  the 
1994-95  hunting  season  to  determine 
whether  extending  the  time  requirement 
would  adversely  affect  the  acciu-acy  of 
survey  results.  Based  on  the  results  of 
that  experiment,  participating  States  are 
now  required  to  forward  the  hunter 
information  to  the  Service  within  30 
calendar  days  from  the  date  of  license 
or  permit  issuance. 

Huntera  who  are  exempted  from  State 
permit  and  licensing  requirements  are 
not  required  to  participate  in  the 
Program.  This  would  include  several 
categories  of  hunters  such  as  junior 
hunters,  senior  hunters,  landownera, 
and  other  special  categories.  These 
exemptions  vary  on  a  State-by- State 
basis.  Excluding  these  hunters  fit)m  the 
Program  also  excludes  their  harvest 
frtim  the  estimates.  While  the 
importance  of  their  harvest  depends  on 
how  many  hunters  are  excluded  and  on 
the  number  of  birds  they  harvest, 
excluding  these  hunters  may  result  in 
serious  bias.  As  a  result.  States  may 
require  exempted  hunters  to  participate 
(e.g.,  Maryland  required  exempted 
hunters  to  obtain  permits  upon  entry  to 
the  Program  in  1994),  and  States  are 
encouraged  to  provide  any  available 
information  about  these  groups  (for 
example,  junior  hunter  safety  course 
participant  lists,  names  and  addresses  of 
landowners.  State  harvest  estimates  for 
exempted  categories)  to  the  Service  for 
use  in  improving  harvest  estimates.  The 
methodology  used  may  vary  by  State 
and  will  be  incorporated  into  individual 
Memoranda  of  Agreement  with  the 
Service. 

To  protect  hunters'  privacy,  it  is  the 
pohcy  of  the  Service  to  use  the  names 
and  addresses  only  for  conducting 
hunter  surveys.  Names  and  addresses 
will  not  be  used  for  any  other  purpose. 
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All  records  of  hunters'  names  and 
addresses  will  he  deleted  after  the 
surveys,  and  no  permanent  record  of 
names  and  addresses  will  be  maintained 
by  the  Service.  State  uses  of  these  names 
and  addresses  will  be  governed  by  State 

IflWS 

The  provisions  of  5  U.S.C.  553(d)(3) 
provide  for  a  minimum  of  30  days  for 
a  rule  to  become  effective  unless  an 
agency,  for  good  cause,  has  reason  to 
make  it  sooner.  The  Service  and  the 
States  are  currently  implementing  this 
Program  over  a  five-year  period  at  the 
request  of  the  International  Association 
of  Fish  and  Wildlife  Agencies.  This  rule 
will  add  Michigan,  Oklahoma  and 
Oregon  to  the  list  of  States  already 
participating.  Migratory  game  bird 
hunting  seasons  can  begin  as  early  as 
September  1,  1995.  Since  migratory 
game  bird  hunters  would  be  required  to 
have  evidence  of  current  participation 
in  the  Program  on  their  person  while 
himting  migratory  game  birds  in  these 
States,  the  Service  finds  good  cause  to 
make  this  rule  effective  on  September  1 , 
1995. 

Review  of  Comments  and  the  Service's 
Response 

Comments  on  the  proposed  rule  were 
received  from  five  States.  None  of  the 
comments  questioned  the  need  for  the 
Program  or  for  improved  migratory  bird 
harvest  estimates.  Two  States  requested 
a  delay  in  their  implementation  date. 
Five  States,  Arkansas,  Louisiana, 
Michigan,  Texas,  and  Wisconsin, 
expressed  support  for  the  Program. 

I.  Time  Allowed  for  Providing  Names 
and  Addresses  to  the  Service 

Comments:  Arkansas  expressed 
support  for  the  modification  in  the  time 
allowed  for  providing  names,  addresses, 
and  other  information  to  the  Service 
from  within  10  business  days  to  within 
30  calendar  days  of  issuance  of  the  State 
hunting  license  or  permit.  Louisiana 
indicated  that  the  30-day  time  period 
would  not  substantially  improve  their 
ability  to  provide  the  Service  the  names, 
addresses,  dates  of  birth,  and  answers  to 
screening  questions  from  licensed 
migratory  bird  hunters,  and  encouraged 
the  Service  to  consider  extending  the 
time  frame  (to  more  than  30  days)  for 
providing  the  required  information. 
They  also  requested  the  Service  to 
evaluate  the  impact  of  using  the  names 
and  addresses  of  hunters  from  previous 
hunting  seasons  as  the  Program 
sampling  frame. 

Service  Response:  Previously, 
participating  States  were  to  send  the 
required  information  to  the  Service 
within  five  business  days  of  issuance  of 
the  hunting  Ucense  or  permit  (10 


business  days  if  the  information  is 
provided  in  electronic  form).  Results  of 
the  Service's  experiment  during  the 
1994-95  hunting  season,  however, 
suggest  that  a  longer  reporting  period 
(i.e.,  30  days)  may  not  adversely  affect 
the  accuracy  of  survey  results. 
Therefore,  the  Service  will  allow  States 
to  provide  the  required  information 
within  30  calendar  days  of  issuance  of 
hunting  license  or  permit.  The  Service 
will  continue  to  evaluate  the  impacts  of 
reporting  time  on  survey  results. 

2.  Require  Harvest  Estimates  from 
License-Exempt  Hunters 

Comments:  In  response  to  the  request 
for  information  on  unficensed  hunters, 
only  Minnesota  and  Louisiana 
responded.  Minnesota  has  identified 
about  20.000  license-exempt  hunters 
(e.g.,  hunters  12-15  years  old)  that  have 
taken  hunter  safety  training.  They 
indicated,  however,  that  they  would  not 
be  able  to  include  them  in  the  Program 
sampling  frame  until  1998. 
Furthermore,  they  commented  that  they 
are  unable  to  obtain  the  names  and 
addresses  of  certain  categories  of  license 
exempt-hunters  (e.g..  military  persoimel 
on  leave,  resident  landov\mers.  and 
junior  himters).  These  categories 
include  a  few  hundred  migratory  bird 
hunters  and  their  migratory  bird  harvest 
would  be  "negligible."  Louisiana 
commented  that  while  they  do  not 
support  requiring  unlicensed  hunters  to 
participate  in  the  Program,  they  would 
be  able  to  identify  a  portion  of  their 
licensed-exempt  hunters  using  their 
hunter  education  program  registration. 
Louisiana  also  commented  that  as  a  data 
base  of  migratory  bird  hunters  in  the 
State  is  developed,  it  is  likely  that  the 
required  information  from  senior 
hunters  (e.g.,  60  years  of  age  or  older) 
could  be  maintained  using  date-of-birth 
records. 

Service  Response:  The  Service  does 
not  require  States  to  provide 
information  on  license-exempt 
migratory  bird  hunters.  However, 
excluding  those  hunters  who  are  not 
required  to  obtain  an  annual  State 
hunting  license  from  the  Program  also 
excludes  their  harvest  from  the 
estimates.  As  the  Service  has  indicated, 
the  importance  of  their  harvest  depends 
on  how  many  hunters  are  excluded  and 
on  the  number  of  birds  taken,  and 
further,  that  excluding  these  hunters 
may  result  in  serious  bias.  The  Service 
recognizes  that  these  exemptions  vary 
by  State  and  proposes  to  work  with  each 
State  as  it  enters  the  Program  to  develop 
mutually  acceptable  methods  to 
determine  the  harvest  of  migratory  birds 
by  these  hunter  categories. 


3.  Implementation  Phase — Schedule  of 
State  Participation 

Comment:  Texas  requested  to  delay 
implementation  from  1996  to  1997. 
Texas  will  implement  a  major  license 
system  change  in  1996  and  would  like 
to  implement  the  Harvest  Information 
Program  after  that  change  has  been 
completed.  Likewise,  Louisiana 
requested  a  delay  from  1996  to  1998, 
also  due  to  anticipated  changes  in  their 
hcensing  system. 

Service  Response:  The  Service  has 
consistently  encouraged  States  to 
advance  in  the  implementation 
schedule,  while  discouraging  any 
delays.  However,  the  proposed  delays 
by  Texas  and  Louisiana  are  premised  on 
improved  license  procedures  that  will 
better  accommodate  the  Program. 
Therefore,  a  one-year  delay  will  be 
granted  for  Texas  enabling  them  to 
implement  the  Program  in  1997  and  a 
two-year  delay  will  be  granted  for 
Louisiana  enabling  them  to  enter  the 
Program  in  1998. 

NEPA  Consideration 

The  establishment  of  this  Harvest 
Information  Program  and  options  have 
been  considered  in  the  "Environmental 
Assessment:  Migratory  Bird  Harvest 
Information  Program."  Copies  of  this 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

Regulatory  Flexibilify  Act  and  the 
Paperwork  Reduction  Act 

On  June  14,  1991,  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  5  USC  601  et 
seq.  This  rule  will  eventually  affect 
about  3-5  million  migratory  game  bird 
hunters  when  it  is  fully  implemented.  It 
will  require  licensed  migratory  game 
bird  hunters  to  identify  themselves  and 
to  supply  their  names,  addresses,  and 
birth  dates  to  the  State  hcensing 
authority.  Additional  information  will 
be  requested  in  order  that  they  can  be 
efficiently  sampled  for  a  voluntary 
national  harvest  survey.  Hunters  will  be 
required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds. 

The  States  may  require  a  fee  to  cover 
their  administrative  costs.  State 
hunting-license  vendors  range  from 
small  to  very  large  entities  and  this  rule 
should  not  economically  impact  any 
vendors/agents.  Only  migratory  game 
bird  hunters  (individuals)  would  be 


required  to  provide  this  information,  so 
this  rule  should  not  adversely  affect 
small  entities. 

The  collection  of  infonnation 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1018- 
0015.  The  information  is  required  from 
licensed  himters  to  obtain  the  benefit  of 
hunting  minatory  game  birds. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  these 
reporting  requirements  should  be 
directed  to  the  Service  Information 
Collection  Clearance  Officer,  ms  224 
ARLSQ,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street  NW.,  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington.  DC  20503. 

Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866. 

Executive  Order  12612 — Federalism 

The  regulations  do  not  have 
significant  Federalism  effects  as 
provided  in  Executive  Order  12612.  Due 
to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  State  harvest 
surveys  presently  cannot  provide 
adequate  national  estimates  of  migratory 
game  bird  harvests  for  the  following 
reasons:  (1)  some  States  do  not  now 
conduct  annual  harvest  surveys  or 
maintain  accessible  Usts  of  himter 
names  and  addresses;  (2]  comparable 
information  is  not  available  from  all 
States  because  States  have  different 
survey  procediUBs;  (3)  currently,  many 
State  license  lists  are  not  available  in 


time  to  permit  distribution  of  hvmter 
records  early  in  the  hunting  season;  and 
(4)  budget  constraints  often  prevent 
States  from  conducting  harvest  surveys 
during  certain  years  or  could  cause 
some  States  to  eliminate  them 
completely. 

These  rules  do  not  have  a  substantial 
direct  effect  on  fiscal  capacity,  change 
the  roles  or  responsibilities  of  Federal  or 
State  Governments,  or  intrude  on  State 
pohcy  or  administration.  Therefore, 
these  regulations  do  not  have  significant 
Federalism  effects  and  do  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  In  fact,  the  Service  would 
cooperate  with  States  in  providing 
special  siuveys  to  meet  mutual 
management  needs,  and  increased 
cooperation  between  Federal  and  State 
agencies  would  reduce  duplication  of 
survey  efforts. 

Executive  Order  12360 — Taking  of 
Individual  Property  Rights 

Executive  Order  12360  discussed 
guidelines  for  the  taking  of  individual 
property  rights.  These  rules,  authorized 
by  the  Migratory  Bird  Treaty  Act,  do  not 
affect  any  constitutionally-protected 
property  rights.  These  rules  would  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property. 

Authorship 

The  primary  author  of  this  rule  is  Paul 
I.  Padding,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  20  is  amended  as 
set  forth  below. 

PART  20— MIGRATORY  BIRD 
HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows:    ^ 


Authority:  The  Migratory  Bird  Treaty  Act 
(July  3, 1918),  as  amended  (16  U.S.C.  703- 
711);  the  Fish  and  Wildlife  Improvement  Act 
of  1978  (November  8, 1978),  as  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8. 1956).  as  amended,  (16 
U.S.C  742  a-d  and  e-j). 

2.  Section  20.20  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§  20.20    Migratory  Bird  Harvest  Information 
Program. 

*        »        «        »        * 

(b)  General  pmvisions.  Each  person 
hunting  migratory  game  birds  in 
California,  Maryland,  Michigan, 
Missouri,  Oklahoma,  Oregon,  and  South 
Dakota  shall  have  identified  himself  or 
herself  as  a  migratory  bird  hunter  and 
given  his  or  her  name,  address,  and  date 
of  birth  to  the  respective  State  hunting 
licensing  authority  and  shall  have  on 
his  or  her  person  evidence,  provided  by 
that  State,  of  compUance  udth  this 
requirement. 
***** 

(e)  Implementation  schedule.  The 
Service  is  continuing  to  Implement  this 
Program  over  the  next  3-year  period 
from  1996-1998.  States  must  participate 
on  or  before  the  following  schedule: 

1996 — Alabama,  Georgia,  Idaho, 
Illinois,  Maine,  Minnesota,  Mississippi, 
North  Carolina,  Pennsylvania, 
Tennessee,  and  Vermont. 

1997 — Arizona,  Arkansas,  Colorado, 
Florida,  Kentucky,  Ohio,  South 
Carolina,  Texas,  Virginia,  and 
Wisconsin. 

1998 — ^Alaska,  Connecticut,  Delaware, 
Indiana,  Iowa,  Kansas,  Louisiana, 
Massachusetts,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey, 
New  Mexico,  New  York,  North  Dakota, 
Rhode  Island,  Utah,  Washington,  West 
Virginia,  and  Wyoming. 

Dated:  August  10, 1995. 

Robert  P.  Davison, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(PR  Doc.  95-20463  Filed  8-17-95;  8:45  am) 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  100 
[Doclwt  No.  FR-3502-F-08] 
RIN  252»-AA66 

Housing  for  Older  Persons;  Defining 
Significant  Facilities  and  Services; 
Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  919  of  the  Housing  and 
Commimity  Development  Act  of  1992. 
Section  919  requires  the  Secretary  of 
HUD  to  issue  "rules  defining  what  are 
'significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons' 
required  imder  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  'housing  for  older  persons' 
in  such  section."  This  final  rule  amends 
HUD's  regulations  governing  "housing 
for  older  persons",  to  provide  the 
definitions  required  by  section  919. 
EFFECTIVE  DATE:  September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt,  Office  of  Investigations,  Office 
of  Fair  Housing  and  Equal  Opportimity, 
Room  5204,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
0500,  telephone  (202)  708-0836. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0113,  or  1-800-877-8399  (Federal 
hiformation  Relay  Service  TDD).  (Other 
than  the  "800"  number,  these  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  March  14.  1995  Proposed  Rule 

On  March  14,  1995  (60  FR  13840) 
HUD  published  a  rule  which  proposed 
to  implement  section  919  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550,  approved 
October  28. 1992). 

The  Fair  Housing  Act  (Title  VIII  of  tne 
Civil  Right  Act  of  1968.  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
1988,  42  U.S.C.  3601-19)  (the  Act) 
exempts  "housing  tor  older  persons" 
from  the  prohibitions  against 
discrimination  because  of  familial 
status.  Specifically,  section  807(b)i2)(C 
of  the  Act  exempts  housing  intended 
and  operated  for  occuoancv  hy  at  'e<ts* 


one  person  55  years  of  age  or  older  per 
unit  that  satisfies  certain  criteria.  The 
Act  requires  that  the  housing  facility 
provide  "significant  facilities  and 
services  especially  designed  to  meet  the 
physical  or  social  needs  of  older 
persons."  HUD  has  implemented  the 
"housing  for  older  persons"  exemption 
at  24  CFR  part  100,  subpart  E. 

Section  919  of  the  Housing  and 
Commimity  Development  Act  of  1992, 
requires  the  Secretary  of  HUD  to  issue 
rules  further  defining  what  are 
"significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons" 
required  imder  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  "housing  for  older  persons." 
The  March  14, 1995  rule  proposed  to 
amend  subpart  E  to  provide  the 
definitions  required  by  section  919. 
Specifically,  the  rule  proposed  to  create 
a  new  section  establishing  the  criteria 
for  determining  whether  a  faciUty  or 
service  is  "significant"  or  "specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons." '  This  proposed 
section  set  forth  a  "menu"  of  faciUties 
and  services  which  a  housing  provider 
could  choose  to  furnish.  Another 
proposed  section  permitted 
communities  selecting  a  requisite 
niunber  and  type  of  facilities  and 
services  from  the  "menu"  to  "self- 
certify"  their  compliance  with  the  Act. 
The  preamble  to  the  March  14, 1995 
proposed  rule  described  in  detail  the 
amendments  to  24  CFR  part  100, 
subpart  E. 

The  March  14, 1995  proposed  rule 
was  HUD's  second  attempt  at 
implementing  the  requirements  of 
section  919.  An  earlier  rule,  published 
on  July  7, 1994  (59  FR  34902),  also 
proposed  to  define  "significant  facilities 
and  services."  The  July  7, 1994 
proposed  rule  was  of  great  interest  to 
many  seniors.  By  close  of  business  on 
November  30.  1994,  15,219  comments 
had  been  received.  Based  on  the  written 
comments  received  on  the  proposed 
rule,  and  the  comments  received  at  five 
public  meetings  held  across  the  country, 
HUD  decided  to  make  significant 
changes  to  the  July  7,  1994  proposed 
rule. 


'  The  language  of  section  919  contains  the  word 
"especially":  "•   *   "  rules  denning  what  are 
significant  facilities  and  sen  ices  especiuHy 
designed  to  meet  the  physical  or  social  needs  ol 
older  persons'  required  under  section  807('d)(2)  of 
the  Fair. Housing  Act  to  meet  the  definition  of  the 
term  'housing  for  older  person'  in  such  section." 
(emphasis  added)  I'his  final  rule  uses  the  word 
"specifically"  rather  than  the  word  "especially"  to 
comply  with  congressional  intent  and  reflect  the 
actual  language  of  section  807fb)(2)  of  the  Fair 
Housing  ^•■t 


On  December  12.  1994  (59  FR  64104), 
HUD  announced  it  would  not  proceed 
to  final  rulemaking  on  the  July  7.  1994 
proposed  rule.  Instead,  HUD  issued  the 
March  14, 1995  proposed  rule,  which 
addressed  the  issues  raised  by  the 
commenters  and  solicited  additional 
public  comment. 

B.  Discussion  of  Public  Comments  on 
the  March  14,  1995  Proposed  Rule 

The  March  14, 1995  proposed  rule 
was  of  significant  interest  to  the  public. 
By  the  expiration  of  the  public  conunent 
period  on  May  15, 1995, 1,080 
comments  had  been  received.  The 
majority  of  commenters  expressed 
support  for  the  proposed  rule  and  urged 
its  adoption  without  further  change. 
Most  of  these  commenters  thanked  HUD 
for  taking  time  to  listen  to  the  concerns 
expressed  by  seniors  over  the  July  7, 
1995  proposed  rule.  An  extremely 
popular  form  letter,  which  comprised 
approximately  61%  of  the  total 
comments  received,  read: 

I  supfMsrt  the  newly  proposed  rule  on 
Significant  Facilities  and  Services  for 
Housing  for  Older  Persons  under  the  Fair 
Housing  Act.  I  believe  the  needs  of  seniors 
in  senior  housing  are  fairly  reflected  and 
supported  in  the  flexibility  of  the  new 
amendments.  The  new  regulations  are 
simple,  clear,  and  realistic.  I  appreciate  HUD 
staffs  willingness  to  travel  across  the  country 
and  listen  compassionately  to  testimony. 
Thank  you  for  responding  positively  to  the 
valid  concerns  of  seniors  and  community 
leaders  expressed  in  the  hearings. 

As  a  result  of  the  positive  pubUc . 
response,  HUD  has  made  very  few 
changes  to  the  March  14, 1995  proposed 
rule.  The  following  section  of  the 
preamble  presents  a  summary  of  the 
significant  issues  raised  by  the  public 
commenters  on  the  proposed  nile.  and 
HUD's  responses  to  these  comments. 

Preamble's  Comparative  Analysis 
Language 

Comment.  Several  commenters  were 
opposed  to  the  language  in  the  preamble 
to  the  proposed  rule  stating  tliat  in  order 
to  qualify  as  55-or-over  housing,  "the 
evidence  must  show  that  the  housing  in 
question  is  clearly  distinguished  from 
the  bulk  of  other  housing  (except  for 
other  older  persons  housing)  in  a 
particular  area."  (60  FR  13B40,  13841). 
These  commenters  fel»  *he  language 
would  make  the  proposed  self- 
certification  mechanism  meaningless. 
The  commenters  interpreted  this 
preamble  language  to  mean  that  the 
existence  of  similar  facilities  and 
services  at  family  communities  in  the 
area  would  deny  55-or-over  status  to  k    , 
commimitv  which  otherwise  meets  the 
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"menu"  requirements  of  proposed 
§100.306. 

HUD  Response.  HUD  agrees  that  this 
preamble  language  may  be  interpreted 
to  negate  the  effectiveness  of  self- 
certification.  Accordingly,  HUD  wishes 
to  emphasize  that  it  is  the  existence,  in 
the  aggregate,  of  at  least  ten  requisite 
facilities  and  services  from  the  "menu" 
set  forth  in  §  100.306  which  estabUshes 
a  community  as  55-or-over  housing. 
This  is  true  even  if  a  particular  facility 
or  service  is  also  locally  available  at 
other  types  of  housing. 

The  Proposed  Definition  of  "Occupied 
By"  Was  Unfair 

Comment.  The  definition  of 
"occupied  by"  set  forth  in  proposed 
§  100.306(e)  required  that  units  be 
occupied  by  a  person  55  years  of  age  or 
over,  not  only  at  the  time  of  the  alleged 
violation  but  "at  least  60  days  in  the 
preceding  year."  Several  commenters 
believed  that  this  proposed  definition 
would  impose  unfair  burdens  on  55-or- 
over  cummunides  in  meeting  the  Act's 
80  percent  occupancy  requirement.  The 
commenters  pointed  out  that  it  is 
administratively  difficult  to  determine 
when  property  occupants  come  and  go. 

HUD  Response.  HUD  concurs  with 
these  commenters.  HUD  has  revised  the 
definition  of  "occupied  by"  set  forth  in 
the  March  14. 1995  proposed  rule  by 
ehminating  the  60-day  requirement. 
This  final  rule  defines  "occupied  by"  tc 
mean  actual  occupancy  of  a  imit  by  one 
or  more  persons  over  55  years  of  age  or 
older. 

Necessity  of  Age  Verification 
Procedures 

Comment.  Several  commenters 
believed  that  the  proposed  rule 
contained  contradictory  statements 
regarding  the  requirement  of  age 
verification  procedures.  The  preamble 
stated  that  HUD  would  "not  require  the 
use  of  age  verification  procedures."  (60 
FR  13840, 13842).  However,  proposed 
§  100.316.  which  discussed  a  provider's 
intent  to  provide  housing  for  older 
persons,  included  age  verification 
procedures  in  the  non-exclusive  list  of 
factors  HUD  will  utilize  in  determining 
the  existence  of  such  intent.  One 
commenter  went  so  far  as  to  suggest  that 
the  final  rule  make  age- verification 
procedures  a  requirement  for 
establishing  intent 

Hl'D Response.  HUD  has  decided  n(i. 
to  impose  ye*  another  federal  obligation 
on  senioT  commiuiities  by  requiring  tht 
use  of  age  verification  procedures.  The 
Act  does  not  require  that  age 
.'crification  procedures  be  used. 
Proposed  §  100.316  merely  stated  that 
"oijtfne  use  of  age  verification 


procedures  is  one  way  which  a 
community  may  indicate  that  it  intends 
to  be  "housing  for  older  persons." 

If  a  community  decides  to  utilize  age 
verification  procedures,  they  must 
comply  with  court  established 
requirements.  Specifically,  the 
procedures  must  be  enforceable, 
objective,  and  consistently  applied.  Age- 
verification  records  must  be  accurately 
maintained  by  the  housing  provider. 
The  age  verification  mechanism  must 
provide  for  a  review  of  current 
residents,  as  well  as  of  potential  new 
residents.  Furthermore,  the  age 
verification  procedures  must  lequire 
some  form  of  independent  proof  to 
confirm  the  age  of  the  residents.  Driver's 
licenses  or  copies  of  birth  certificates 
are  two  acceptable  methods  to  confirm 
age. 

In  sum,  lease  applications  or  other 
preliminary  resident  documentation 
should  include  a  request  for  age 
verification  data.  Housing  providers 
should  make  it  clear  to  potential 
residents  that  the  request  is  made  to 
ensure  conformity  with  the 
commimity 's  poficy  of  maintaining  the 
reliable  records  necessary  for  qualifying 
for  the  "housing  for  older  persons" 
exemption.  Age  verification  data  must 
be  confirmed  through  objective  reliable 
means  that  at  least  one  person  who  will 
be  occupying  the  property  will  be  55 
years  of  age  or  older. 

Mandatory  Continuation  of  Terminated 
Volunteer  Services 

Comment.  Several  senior  commenters, 
while  supporting  the  proposed  rule's 
authorization  of  the  use  of  off-site  or 
volunteer  services,  expressed  worry  that 
housing  providers  might  not  take  steps 
to  assure  the  continued  availabihty  of 
these  services.  These  seniors  wish 
housing  providers  to  be  required  to 
locate  an  alternate  means  of  providing 
the  volimteer  services,  if  for  some 
reason  the  current  services  are 
discontinued. 

HUD  Response.  The  March  14, 1995 
proposed  rule,  and  this  final  rule,  make 
the  housing  provider  ultimately 
responsible  for  providing  the  significant 
facilities  and  services.  If  volunteer 
provided  facilities  and  services  are 
discontinued,  the  housing  provider  is 
responsible  for  ensuring  that 
"^placement  facilities  or  services  are 
provided,  or  the  community  will  no 
longer  quaUfy  for  the  exemption.  HUL 
ioes  not  agree  with  the  commenters  that 
it  should  require  housing  providers  to 
continue  specific  volunteer  services 
which  have  been  terminated  The 
oarticuiar  volunteer  facilities  and 
serwces  to  be  nrovided  ve  best 


determined  by  the  housing  provider  and 
the  residents. 

Definition  of  Housing  Provider  Not 
Sufficiently  Broad 

Comment.  Two  commenters  wrote  to 
express  their  beUef  that  the  proposed 
rule's  definition  of  the  term  "housing 
provider"  was  not  broad  enough  to 
cover  unincorporated  communities 
comprised  of  individual  homeowners. 

HUD  Response.  The  definition  of 
"housing  provider"  set  forth  in  the 
March  14, 1995  proposed  rule  was 
intended  to  cover  unincorporated 
communities.  This  final  rule  contains  a 
revised  definition  which  clarifies  that 
single  family  communities  may  qualify 
for  the  exemption  through  community 
groups  which  effectively  represent  the 
interests  of  the  residents.  Specifically, 
the  revised  definition  of  "housing 
provider"  reads:  "The  term  housing 
provider  includes  any  person  or  entity 
which  represents  the  property  owners  of 
a  community  in  thefr  housing  interests, 
including  homeowners  or  resident 
associations,  whether  or  not  there  is 
common  ownership  or  operation  of  any 
portion  of  a  community." 

Revision  of  Impracticability  Provisions 

Comment.  Several  commenters 
beheved  the  impracticability  provisions 
set  forth  in  proposed  §  100.310  should 
be  revised.  The  commenters  objected  to 
the  statement  in  proposed 
§  100.310(b)(1)  that  "(djemonstrating 
that .  .  .  services  and  facilities  are 
expensive  to  provide  is  not  alone 
sufficient  to  demonstrate" 
impracticability.  The  commenters 
believed  tliat  this  provision  "ifairly 
implied  that  'UTie'"  senior  communitioK 
are  those  that  can  afford  to  have  a  lot  of 
amenities 

HUD  Response.  HUD  does  not  agree 
with  the  commenters.  The  "menu" 
jstabiished  by  §  100.306(d)  and  the 
provisions  of  §  100.306(e),  which  permu 
volunteers  to  provide  faciUties  and 
services,  effectively  address  the  issue  o^ 
cost,  and  will  enable  properties  withoui 
large  financial  resources  to  qualify  tor 
the  exemption.  It  has  never  been  HUD's 
intention  to  require  communities  to 
orovide  expensive  amenities  in  order  tc 
meet  the  "significant  facilities  and 
seivices"  requirement.  Moreover, 
<^  100.310(b)(4)  hsts  the  ncome  range  oi 
•he  residents  as  a  factor  in  determining 
impracticability,  allowing  evidence  ox 
lack  of  affordabihty  of  facilities  or 
ser\ices  to  be  considered  as  part  nf  an 
ii^uracticabiJitv  "ovo^. 
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Proposed  Rule's  Impact  on  Small 
Entities 

Comment.  Two  commenters  believed 
the  March  14, 1995  proposed  rule 
reflected  a  harsh  attitude  toward  small 
55-or-over  communities.  Specifically, 
the  commenters  felt  that  the  "menu"  set 
.  forth  in  proposed  §  100.306 
demonstrated  a  bias  toward  larger  parks 
with  clubhouses  and  resident 
organizations.  One  of  the  commenters 
suggested  that  communities  with  fewer 
than  "40  or  50  spaces"  be  exempted 
from  the  requirements  of  the  final  rule. 

HUD  Response.  HUD  does  not  believe 
that  any  special  exemptions  are  required 
for  small  55-or-over  commiuiities.  The 
"menu"  set  forth  in  §  100.306  is 
sufficiently  broad  to  ensure  that  small 
communities  may  satisfy  the 
"significant  facilities  and  services" 
requirement  without  undue  biu'den  or 
expense.  HUD  prepared  the  list  of 
"menu"  items  by  reviewing  suggestions 
made  by  the  public'commenters  to  the 
July  7, 1994  proposed  rule,  including 
the  commenters  at  the  five  public 
hearings,  as  well  as  by  carefully 
reviewing  court  decisions  dealing  with 
this  issue.  The  "menu"  is  adequately 
diverse  to  cover  all  types  of  senior 
properties. 

Proposed  Rule  Imposed  an 
"Accessibility"  Requirement 

Comment.  One  of  the  reasons  for  the 
strong  opposition  to  the  July  7,  1994 
proposed  rule  was  the  belief  among 
seniors  that  it  erroneously  depicted  all 
seniors  as  physically  frail.  In  developing 
the  March  14. 1995  proposed  rule,  HUD 
wished  to  correct  this  impression. 
Accordingly,  the  preamble  to  the 
proposed  rule  stated  that  a  facility  or 
service  does  not  need  to  be  "accessible 
to  the  disabled  in  order  to  be  classified 
as  'significant'  or  'specifically  designed 
to  meet  the  physical  or  social  needs  of 
older  persons'."  (60  FR  13840. 13841). 
However,  many  senior  commenters 
t)elieved  that  the  rule  imposed  an 
accessibility  requirement. 

Specifically,  the  commenters  objected 
to  the  preamble  language  stating  that 
"(t]he  Department  believes  that  the  Act 
imposes  a  strict  burden  upon  a  person 
claiming  the  exemption  to  provide 
credible  and  objective  evidence  showing 
that  the  facilities  and  services  offered  by 
the  housing  provider  were  designed, 
constructed  or  adapted  to  meet  the 
particularized  needs  of  older  persons." 
(60  FR  13840.  13841).  The  commenters 
believed  that  the  requirement  that 
housing  providers  select  two  items  from 
category  11,  Health/ Safety  Needs,  from 
the  "menu"  set  forth  in  proposed 
§  100.306.  was  further  proof  of  an 


accessibiUty  criterion  for  qualification 
as  55-or-over  housing. 

HUD  Response.  The  commenters 
misinterpret  the  language  of  the 
preamble  and  the  proposed  rule.  It  is  the 
existence  of  the  requisite  number  and 
type  of  "menu"  items,  in  the  aggregate, 
which  quaUfies  a  community  for  the 
"housing  for  older  persons"  exemption. 
Elimination  of  category  11  of  the 
"menu"  would  unfairly  discriminate 
against  communities  which  have  chosen 
to  provide  any  of  the  health/safety 
related  items  listed  in  this  category. 
Inclusion  of  such  a  category  in  the 
"menu"  does- not  imply  that  all  seniors 
have  difficulty  with  mobility.  It  simply 
reflects  the  fact  that  some  residents  of 
55-or-over  communities  may  desire  the 
provision  of  several  category  11  items  to 
facilitate  their  use  and  enjoyment  of  the 
property. 

Proposed  §  100.306(f)  Undermined  Self- 
Certification 

Comment.  Proposed  §  100.306(f) 
listed  the  criteria  by  which  HUD  will 
determine  if,  in  the  aggregate,  the 
facilities  and  services  provided  by  a 
housing  provider  are  "significant." 
Several  cummenters  objected  to  this 
provision,  claiming  that  a  housing 
provider's  self-certification  would  be 
undermined  by  the  uncertainty  of  its 
compliance  with  proposed  §  100.306(f). 

HUD  Response.  HUD  does  not  believe 
diat  §  100.306(f)  subverts  the  ^elf- 
certification  procedures  set  forth  in 
§  100.307.  Rather,  the  criteria  listed  in 
§  100.306(f)  provide  assurance  that 
housing  providers  will  not  claim  that 
they  are  eligible  for  the  exemption  based 
on  facihties  or  services  which  are 
virtually  non-existent,  non-functional  or 
unused.  Paragraph  (f)  of  §  100.306  is 
necessary  to  assure  that  the  facilities 
and  services  are  truly  available  in  a 
meaningful  way  to  residents. 

Self-CertificaUon  Should  Not  Be  Made 
Under  Penalty  of  Perjury 

Comment.  Proposed  §  100.307(e) 
stated  that  a  housing  provider  shall  sign 
a  self-certification  notice  "imder  penalty 
of  perjury  of  the  laws  of  the  United 
States."  Several  commenters  believed 
that  the  imposition  of  civil  penalties 
was  sufficient  to  penalize  housing 
providers  posting  false  self-certification 
notices. 

HUD  Response.  HUD  does  not  agree 
that  §  100.307(e)  imposes  an  imjust 
sanction  on  housing  providers  who 
falsify  their  self-certification  notices. 
Absent  evidence  indicating  that  the 
housing  provider  has  not  met  the 
"menu"  requirements  of  §  100.306(c),  a 
housing  provider  who  chooses  to  self- 
certify  will  be  deemed  by  HUD  to  be  in 


compliance  with  the  requirements  of  the 
Act.  Given  the  force  of  a  posted  self- 
certification  notice,  HUD  believes  it  is 
justified  in  requiring  the  high  measure 
of  certainty  provided  by  the  imposition 
of  perjury  sanctions.  Paragraph  (f)  of 
§  100.307  obUgates  a  housing  provider 
who  has  posted  a  self-certification 
notice  to  ensure  that  the  listed  facilities 
and  services  are  indeed  available. 

The  Self-Certification  Posting 
Requirements  Should  Be  Revised 

Comment.  One  commenter  believed 
the  posting  requirements  for  the  self- 
certification  notice  should  be  clarified. 
Proposed  §  100.307(e)  required  that  a 
copy  of  the  self-certification  notice  be 
posted  "in  every  public  or  common  area 
where  housing  transactions  are 
conducted."  The  commenter  felt  that 
some  housing  providers  might  have 
difficulty  complying  with  this 
requirement.  For  example,  in  the  case  of 
homeowner  associations  where  all 
developer  sales  have  been  completed, 
the  only  sales  are  by  individuals,  not  by 
the  association  or  a  developer.  In  these 
instances,  there  are  no  common  areas 
where  "housing  transactions"  occur. 

HUD  Response.  HUD  has  not  revised 
§  100.307(e).  Paragraph  (e)  of  §  100.307 
simply  requires  that  the  self- 
certification  notice  be  posted  in  every 
area  where  housing  transactions  are 
conducted.  In  some  instances,  this  may 
require  that  the  notice  be  posted  in  the 
unit  itself,  or  at  the  real  estate  office 
handling  the  listing  of  the  property. 

m 

Revision  of  the  Self-Certification  Notice 

Comment.  One  commenter  suggested 
several  revisions  to  the  posted  self- 
certification  notice  in  order  to  make  it 
more  comprehensible.  For  example,  the 
commenter  suggested  that  a  larger 
typeface  notice  might  be  easier  to  read 
for  those  seniors  requiring  eye-glasses. 

HUD  Response.  HUD  will  consider 
formatting  suggestions  from  the  public 
before  printing  copies  of  the  self- 
certification  notice  for  distribution. 
However,  nothing  prevents  a  housing 
provider  from  enlarging  the  self- 
certification  notice  and  posting  the 
larger  version,  or  otherwise  making  it 
available  to  residents  and  the  public  in 
alternative  formats. 

Proposed  §  100.307(f)  Undermined  Self- 
Certification 

Comment.  Many  commenters  objected 
to  proposed  §  100.307(f).  which  stated 
that  self-certification  notices  will  not  be 
considered  "conclusive  evidence  of 
eligibility  for  the  housing  for  older 
persons  exemption."  To  many 
commenters  this  provision  eliminated 
the  main  reason  for  self-certification. 
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which  is  to  relieve  the  anxiety  older 
persons  feel  that  they  may  be  violating 
the  law,  One  of  the  commenters 
suggested  slightly  revising  proposed 
§  100.307(f)  so  as  to  make  the  provision 
less  offensive  to  seniors.  According  to 
this  commenter,  the  "not  conclusive" 
phrase  should  be  replaced  by  a 
reiteration  of  HUD's  authority  to 
investigate  fair  housing  complaints. 

Other  commenters  urged  tne 
elimination  of  the  "not  conclusive" 

fihrase  and  the  insertion  of  new 
anguage  strengthening  the  efl^ect  of  the 
self-certification  notice.  Specifically, 
these  commenters  believed  the  self- 
certification  notice  should  shift  the 
burden  of  proof  to  complainants  during 
fair  housing  investigations  regarding  55- 
or-over  status. 

HUD  Response.  HUD  agrees  with  the 
commenters  that  the  "not  conclusive" 
phrase  may  be  misinterpreted  by  the 
pubUc  so  as  to  undermine  the  certainty 
provided  by  a  self-certification  notice. 
Accordingly,  HUD  has  revised 
§  100.307(f)  by  removing  the  "not 
conclusive"  phrase  and  replacing  it 
with  the  statement  that  "the  posting  of 
a  self-certification  notice  will  not 
preclude  the  Department  from 
investigating  a  complaint  of  alleged 
housing  discrimination  where  there  is 
evidence  that  the  housing  provider  fails 
to  comply  with  the  self-certification." 

HUD  wishes  to  emphasize  that  the 
purpose  of  the  self-certification 
mechanism  is  to  provide  certainty  to  55- 
or-over  communities,  not  to  insulate 
them  from  legitimate  HUD  fair  housing 
investigations.  HUD  may  receive 
information  which  suggests  that  a 
commimity  does  not  meet  the  Act's  80 
percent  occupancy  requirements,  or  that 
the  self-certification  notice  is  incorrect. 
In  these  situations,  HUD's  investigation 
wiU  focus  initially  on  the  housing 
provider's  own  assurances,  through  the 
posted  self-certification  notice,  that  the 
requisite  fadUties  and  services  are 
provided.  If  the  significant  facilities  and 
services  listed  in  the  self-certification 
notice  are  actually  provided  and  sening 
the  commimity,  the  housing  provider 
should  not  anticipate  any  difficulties  in 
qualifying  for  that  portion  of  the 
exemption.  Additionally,  if  the  provider 
furnishes  faciUties  and  services  which 
are  not  Usted  on  the  a  self-certification 
notice  (or  if  no  self-certification  notice 
is  posted)  HUD  will  still  consider  ali 
available  evidence  regarding  what 
facilities  and  services  were  available  at 
the  time  of  the  alleged  discriminatory 
incident. 

HUD  wishes  to  emphasize  that 
nothing  in  this  regulation  changes  the 
requirement,  set  forth  by  the  courts  and 
administrative  law  iudges.  that  iy  f. 


judicial  or  administrative  proceeding, 
the  housing  provider  bears  the  burden 
of  ultimately  proving  its  eUgibiUty  for 
any  exemption  under  the  Act  by  a 
preponderance  of  the  evidence. 

Proposed  Exemptions  to  80% 
Occupancy  Requirement  Exceed  Legal 
Authority 

Comment.  Section  807(b)(2)(C)(ii)  of 
the  Act,  which  HUD  is  implementing  in 
§  100.315,  requires  "that  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  55  years  or  older  per 
unit"  Paragraph  (b)(2)  of  proposed 
§  100.315  permitted  housing  with 
unoccupied  units  to  meet  the  80  percent 
occupancy  test,  so  long  as  "at  least  80 
percent  of  the  occupied  imits  [were] 
occupied  by  at  least  one  person  55  years 
of  age  or  over."  One  commenter 
believed  this  provision  contradicted  the 
explicit  language  of  the  Act  and 
suggested  that  providers  claiming  the 
exemption  based  on  §  100.315(b)(2)  be 
required  to  reserve  all  units  for 
occupancy  by  a  person  55  years  of  age 
or  older. 

Furthermore,  paragraph  (b)(4)  of 
proposed  §  100.315(b)(4)  permitted 
housing  with  an  insufficient  percentage 
of  imits  occupied  by  older  persons  to 
meet  the  80  percent  test,  so  long  as  the 
housing  "reserve[d]  all  unoccupied 
units  for  occupancy  by  at  least  one 
person  55  years  of  age  or  older  imtil  at 
least  80  percent  of  the  luiits  [were] 
occupied"  by  older  persons.  Another 
commenter  objected  to  this  provision,  as 
well  as  to  proposed  §  100.315(b)(2).  on 
the  groimds  that  the  Act's  80  percent 
occupancy  requirements  should  be 
strictly  construed.  The  commenter 
believed  that  any  exceptions  to  the  80 
percent  occupancy  requirements  set 
forth  in  the  Act  were  meant  by  Congress 
to  apply  solely  to  housing  occupied 
before  the  Act's  effective  date. 

HUD  Response.  The  Act  provides  that 
a  property  "shall  not  fail  to  meet  the 
requirements  for  housing  for  older 
persons  by  reason  of  *  *  *  (B) 
unoccupied  units.  *  *  *"(42U.S.C 
3607).  HUD  believes  it  is  justified  in 
interpreting  the  Act  to  allow  a 
conrnumity  which,  although  it  does  not 
currently  meet  the  80  percent 
occupancy  requirement,  reserves  all 
unoccupied  units  for  occupancy  by  a 
person  55  years  of  age  or  older.  This 
may  be  the  only  way  for  a  commimity 
which  beUeved  that  it  was  ineUgible  foi- 
"housing  for  older  persons"  status,  aiio 
which  has  therefore  permitted 
occupancy  by  famiUes,  lo  qualify  for  the 
exemption.  There  is  no  support  for  the 
commenter's  assertion  that  this 
provision  of  the  Act  is  limited  to 
situations  occurring  before  the  ActV 


effective  date.  HUD  believes  that 
housing  which  seeks  to  qualify  as 
"housing  for  older  persons"  should  be 
able  to  do  so,  even  if  its  occupied  units 
do  not  meet  the  80  percent  occupancy 
test.  Furthermore,  HUD  believes  such 
housing  should  be  protected  against 
claims  of  unlawful  discrimination 
during  the  qualification  process,  so  long 
as  it  provides  significant  facilities  and 
services,  has  the  requisite  intent,  and 
has  reserved  all  unoccupied  units  for  at. 
least  one  resident  55  years  of  age  or 
older. 

Proposed  §  100.310(b)(7)  Violated 
Statutory  Authority 

Comment.  Section  100.310  permitted 
the  granting  of  a  waiver  to  housing 
providers  in  cases  where  it  would  be 
impracticable  to  furnish  "significant 
facilities  and  services."  Proposed 
§  100.310(a)  required  that  the  persons 
seeking  a  waiver  also  demonstrate  "that 
such  housing  is  necessary  to  provide 
important  housing  opportunities  for 
older  persons."  Proposed  §  100.310(b)(7) 
would  have  accorded  residents' 
preferences  a  weight  in  the  waiver 
determination.  If  "90  percent  of  the 
residents  of  the  housing"  had  stated  that 
a  faciUty  or  service  was  "not  necessary 
or  desired",  this  certification  would 
have  been  relevant  as  to  whether  the 
provider  could  have  claimed  an 
impracticabiUty  waiver  to  the  Act's 
requirements.  One  commenter  felt 
proposed  §  100.310(b)(7)  would  have 
exceeded  HUD's  authority  under  the 
Act.  The  commenter  pointed  out  that 
the  proposed  rule  would  have  permitted 
residents  to  legitimize  discriminatory 
preferences. 

HUD  Response:  HUD  agrees  with  the 
commenter.  Upon  further  analysis,  HUD 
has  determined  that  individual 
residents  should  not  be  authorized  by 
regulation  to  waive  the  rights  of  future 
residents,  or  the  rights  of  families  with 
children,  by  voting  on  the  necessity  or 
desirability  of  a  faciUty  or  service. 
Accordingly,  proposed  §  100.310(b)(7) 
has  been  eliminated. 

Items  Listed  in  Proposed  §  100.306  Wen 
Not  Significant 

Comment.  Many  of  the  commenters 
beheved  that  the  "menu"  set  forth  in 
proposed  §  100.306  did  not  list  faciUtiet- 
and  services  that  were  "significant'  oi 
"specifically  designed  for  the  physical 
or  social  needs  of  older  persons."  One 
of  these  commenters  believed  that  witi 
almost  no  effort,  most  properties  could 
quaUfy  under  the  Marc.h  14.  199f 
proposed  rule.  Since  the  commenters 
believed  that  the  requirements  of 
§  100.306  could  be  easily  met,  they 
feared  that  unscrupulous  housing 
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providers  would  utilize  the  rule  to 
disguise  their  unlawfully  discriminatory 
policies  against  families  with  children. 
These  commenters  also  believed  that 
proposed  §  100.306  could  possibly  be  in 
violation  of  existing  case  law,  which 
states  that  the  "significant  faciUties  and 
services"  requirement  is  not  met  by 
merely  adding  minor  amenities  to  a 
traditional  development. 

HUD  Response.  The  commenters 
erroneously  focus  on  the  individual 
items  listed  in  §  100.306(d).  It  is  the 
existence,  in  the  aggregate,  of  the 
requisite  number  and  type  of  "menu" 
items  that  satisfies  the  "significant 
faciUties  and  services"  requirement. 
However,  in  the  development  of  this 
final  rule,  HUD  made  the  determination 
that  some  minor  revisions  to  the  list  of 
"menu"  items  were  necessary.  This 
final  rule  includes  these  changes. 

Self-Certification  May  Violate  Existing 
Law 

Comment.  Proposed  §  100.307 
permitted  housing  providers  which  met 
the  requirements  of  proposed  §  100.306 
to  self-certify  their  compUance  with  the 
Act's  requirements.  Several  commenters 
expressed  doubts  as  to  the  legality  of 
this  self-certification  mechanism.  Some 
commenters  believed  proposed 
§  100.307  established  a  Ucensing 
procediu«  unauthorized  by  Congress. 

These  commenters  also  noted  an 
apparent  inconsistency  in  the  proposed 
rule's  language  regarding  self- 
certification.  The  language  of  proposed 
§  100.307  suggested  a  Umited  effect  for 
the  self-certification,  namely  the 
authorization  of  "the  publication  of 
advertisements,  notices  or  the  making  of 
other  statements"  necessary  to  establish 
the  property  as  55-or-over  housing.  The 
preamble,  on  the  other  hand,  indicated 
greater  significance  for  the  self- 
certification,  stating  that  "absent 
evidence  to  the  contrary,  the 
Department  will  assume  that  those 
communities  which  have  chosen  to  self- 
certify  are  in  compliance  with  the  Act's 
requirements."  (60  PR  13840, 13841). 
The  commenters  feared  that  this 
inconsistency  meant  HUD  intended  to 
shift  the  burden  of  proof  to 
complainants  to  show  that  the  housing 
met  the  exemption  requirements.  In 
such  a  case,  the  preamble  language 
would  have  exceeded  statutory 
authority,  the  Act's  legislative  history, 
and  case-law. 

These  commenters  believed  that. as  an 
alternative  to  self-certification,  HUD 
should  certify  the  55-or-over  housing. 
The  commenters  beUeved  that  only 
HUD  or  substantially  equivalent  state 
agencies  could  provide  meaningful 
certification  of  a  community's  exempt 


status.  These  commenters  suggested  that 
at  the  very  least  HUD  require  periodic 
updates  of  the  self-certification  notices. 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  as  a  result  of  these 
comments.  The  rule's  self-certification 
mechfuiism  allows  communities  to 
determine  with  certainty  whether  they 
comply  with  the  "significant  facilities 
and  services"  requirement.  The  posting 
of  a  self-certification  notice  merely  " 
identifies  for  the  public  those  facilities 
and  services  on  which  the  provider 
bases  its  claim  of  eUgibiUty  for  that 
portion  of  the  "housing  for  older 
persons"  exemption.  Self-certification  is 
not,  nor  was  it  intended  to  be,  a  de-facto 
hcensing  procedure. 

There  was  no  inconsistency  between 
the  language  of  the  proposed  rule  and 
the  preamble.  Absent  evidence  that  the 
posted  self-certification  notice  is 
incorrect.  HUD  will  assume  that 
housing  providers  which  have  chosen  to 
self-certify  are  in  compliance  with  the 
Act.  However,  HUD  will  still  be 
required  to  conduct  an  investigation 
when  it  is  provided  with  information 
which  indicates  that  the  assertions  in 
the  self-certification  are  incorrect  or  that 
the  property  otherwise  does  not  quaUfy 
for  the  "housing  for  older  persons" 
exemption.  This  rule  does  not  modify  in 
any  way  the  fact  that  housing  providers 
bear  the  burden  of  proving  their 
compliance  with  the  Act's  requirements 
during  a  judicial  or  administrative 
enforcement  proceeding. 

HUD  rejects  the  commenters' 
suggestion  that  HUD  certify  each 
property  seeking  to  quahfy  as  housing 
for  older  persons.  In  addition  to  the  fact 
that  such  a  procedure  would  be 
intrusive  and  involve  HUD  in  the  day  to 
day  operations  of  non-federal  housing, 
HUD  neither  has  the  resources  nor  the 
desire  to  inspect  the  many  properties 
which  might  claim  the  exemption. 
Moreover,  a  HUD-certification 
procedure  might  be  construed  as  a  de- 
facto  licensing  mechanism,  which  is 
beyond  the  scope  of  HUD's  authority 
under  the  Act. 

While  this  final  rule  does  not  require 
periodic  reviews  of  self-certification 
notices,  HUD  agrees  that  it  is  both 
sensible  and  necessary  for  housing 
providers  to  periodically  update  such 
notices.  These  reviews  would  prevent 
the  filing  of  fair  housing  complaints 
from  persons  claiming  the  assertions  in 
the  posted  self-certification  notice  are 
false. 

Self-Certification  Is  Misleading  and  Will 
Deter  Legitimate  Complaints 

Comment.  Some  commenters  noted 
that  the  posting  of  a  self-certification 
notice  would  not  preclude  a  legal 


challenge  to  the  housing  community's 
status  as  55-or-over  housing.  However, 
these  commenters  believed  that  the 
language  of  proposed  §  100.307  would 
lead  some  communities  to  beUeve  that 
self-certification  immunizes  them  fi-om 
such  complaints.  The  commenters  felt 
that  the  proposed  rule's  language  was 
misleading  and  could  fuel  anti- 
government  sentiment.  These 
commenters  felt  that  self-certification 
was  "bad  public  policy." 

The  commenters  found  another 
possibility  for  confusion  in  the  language 
of  proposed  §  100.307(f),  which 
permitted  housing  providers  which 
have  self-certified  to  advertise,  post 
notices,  or  make  other  statements 
"evidencing  the  operation  of  the 
property  in  question  ...  as  excluding 
families  with  children  as  described  in 
section  807(b)(2)of  the  Act."  The 
commenters  pointed  out  that  this 
language  might  be  incorrectly 
interpreted  to  suggest  that  the  exclusion 
of  children  is  required  by  the  "housing 
for  older  persons"  exemption. 

Furthermore,  these  commenters 
feared  that  a  prominently  displayed, 
"official  looking"  self-certification 
notice  would  deter  families  from 
pursuing  legitimate  fair  housing 
complaints. 

HUD  Response.  The  easy  answer  to 
the  commenters'  "self  certification  is 
bad  public  policy"  argument  is  the  fact 
that  the  vast  majority  of  the  commenters 
applauded  HUD's  inclusion  of  a  self- 
certification  mechanism  in  the  March 
14, 1995  proposed  rule.  HUD  rejects  the 
notion  that  self-certification  will  lead 
housing  providers  to  believe  they  are 
"immunized"  fi'om  legitimate  fair 
housing  complaints. 

HUD  reiterates  that  the  purpose  of  the 
self-certification  provisions  is  to  permit 
communities  to  ascertain  vtrith 
confidence  whether  they  comply  with 
the  Act's  requirements,  not  to  insulate 
them  fi-om  HUD  investigations  of 
legitimate  complaints.  A  posted  self- 
certification  notice  is  only  as  good  as 
the  facts  which  underlie  it.  It  is 
necessary  for  55-or-over  communities  to 
periodically  update  the  self-certification 
notices  in  order  for  them  to  have  the 
desired  certainty  in  case  a  complaint  is 
filed. 

The  commenters  were  correct  in 
asserting  that  the  Act  does  not  require 
the  exclusion  of  children  from  housing 
for  older  persons.  Additionally,  the  Act 
does  not  mandate  that  100  percent  of 
senior-housing  residents  be  55  years  of 
age  or  older.  HUD  wishes  to  emphasize 
that  a  qualified  55-or-over  community 
may  permit  the  remaining  20  percent  of 
units  to  be  occupied  by  persons  under 
55;  allow  some  small  number  of  families 
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with  children  to  reside  in  the  property; 
and  allow  some  niunber  of  imits  to  be 
occupied  by  surviving  spouses,  or  heirs 
of  a  senior  resident.  However,  the 
general  intent  to  be  classified  as 
"housing  for  older  persons"  must  be 
continued,  as  should  careful  record 
keeping,  to  ensure  that  the  community 
does  not  drop  below  the  80  percent 
occupancy  requirement  and  to  ensure 
that  die  requisite  intent  to  be  housing 
for  older  persons  is  indicated. 

Self-Certification  Has  Federalism 
Implications 

Comment.  One  commenter  wrote  that 
the  easily  met  requirements  of  proposed 
§  100.306  posed  a  danger  to  individual 
property  rights.  The  commenter 
believed  that  the  proposed  rule  would 
allow  some,  but  not  all.  of  the 
homeowners  of  a  tract  or  development, 
without  any  common  interests  or 
privity,  to  organize  an  association  and 
restrict  free  alienation  of  the  property  of 
the  nonmembers. 

HUD  Response.  HUD  does  not  agree 
with  the  commenter.  The  courts  have 
upheld  the  constitutionality  of  the 
"housing  for  senior  persons"  exemption 
against  claims  that  it  amoimted  to  a 
deprivation  of  property  rights.  See 
Senior  Civil  Liberties  Association  v. 
ICemp,  965  F.2d  1030  (lldi  Cir.  1992). 
This  final  rule  merely  authorizes  a 
housing  provider  to  undertake  certain 
actions  in  order  to  qualify  for  the 
exemption.  The  rule's  self-certification 
provision  has  no  more  impact  on 
Federalism  issues  than  does  the 
exemption  itself. 

n.  other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development  Room  10276,  451 
Seventh  Street,  SW.  Washington,  DC 
20410-0500. 

B.  Executive  Order  12866 

TTiis  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866  on 
Regulatory  Planning'and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  final  rule  as 
a  result  of  that  review  are  clearly 


identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk.  Room  10276,  451  Sevendi  Street, 
SW,  Washington,  DC  20410-0500. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  final  rule 
before  publication  and,  by  approving  it, 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
nimiber  of  small  entities. 

D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  final  r\Ue  does  not 
have  potential  for  significant  impact  on 
family-formation,  maintenance,  and 
general  well-being,  and.  thus  is  not 
subject  to  review  imder  the  Order. 

E.  Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  final  rule  will  not 
have  substantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  Fair 
Housing  Act,  and  section  919  of  the 
Housing  and  Community  Development 
Act  of  1992  direct  HUD  to  provide 
further  guidance  on  the  meaning  of 
significant  facilities  and  services  so  that 
States,  local  governments,  and  housing 
providers  wrill  have  a  better 
imderstanding  of  what  housing  is 
exempt  from  the  Fair  Housing  Act's 
prohibition  against  discrimination  on 
the  basis  of  familial  status. 

F.  Regulatory  Agenda 

This  final  rule  was  listed  as  sequence 
nimiber  1504  in  the  Department's 
Semiannual  Regulatory  Agenda, 
published  on  May  8,  1995  (60  FR  23368, 
23373)  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  100 

Aged.  Fair  Housing.  Individuals  with 
disabiUties,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100  is 
amended  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  3535(d]  and  3600- 
3620. 

Subpart  E— Housing  for  Older  Persons 

2.  In  subpart  E,  §  100.304  is  revised, 
and  new  §§  100.305, 100.306. 100.307, 
100.310, 100.315  and  100.316  are 
added,  to  read  as  follows: 

1 1 00.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that,  at  the  time  of  an  alleged  violation 
of  the  Act,  the  housing  satisfies  the 
requirements  of: 

(1)  Sections  100.304,  100.305, 
100.306.  100.315  and  100.316;  or 

(2)  Sections  100.310, 100.315  and 
100.316. 

(b)  With  reference  to  complaints  filed 
pursuant  to  the  Act,  this  means  that  the 
person  or  entity  claiming  the  exemption 
must  affirmatively  prove  by  a 
preponderance  of  evidence  as  of  the 
date  of  an  alleged  violation  of  the  Act 
that  the  housing  meets  the  requirements 
of  paragraph  (STof  this  section. 

(c)  For  purposes  of  this  part,  older 
persons  means  persons  55  years  of  age 
or  older. 

(d)  For  purposes  of  this  part,  housing 
provider  means: 

(1)  The  owner  or  manager  of  a 
housii^  facility;  or 

(2)  Ine  owner  or  manager  of  the 
common  and  public  use  areas  of  a 
housing  facility,  where  the  dwelling 
units  are  individually  owned. 

(3)  The  term  "housing  provider"  may 
include  any  person  or  entity  which 
operates  a  housing  facility.  The  term 
"housing  provider"  includes  any  person 
or  entity  which  represents  the  property 
owners  of  a  community  in  their  housing 
interests,  including  homeowners  or 
resident  associations,  whether  or  not 
there  is  common  ownership  or 
operation  of  any  portion  of  a 
community. 

(e)  For  purposes  of  this  part,  occupied 
by  means  one  or  more  persons  over  the 
age  of  55  actually  occupying  a  unit  at 
the  time  of  an  alleged  violation  of  the 
Act. 

(f)  With  reference  to  self-certifications 
of  compliance  with  the  provisions  of 
this  part,  the  housing  provider  claiming 
the  exemption  for  55  and  older  housing 
may  demonstrate  publicly,  by  the 
posting  of  one  of  the  notices  described 
in  §  100.307,  compUance  with  the 
provisions  of  this  part. 

§100.305    CritMia. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
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housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  pursuant 
to  this  part. 

(b)  The  housing  shall  have  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons  as  described  in 

§  100.306. 

(c)  At  least  80  percent  of  the  units  in 
the  housing  shall  be  occupied  by  at  least 
one  person  who  is  at  least  55  years  of 
age  or  older  as  described  in  §  100.315. 

(d)  The  housing  provider  shall 
publish  and  adhere  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  housing  provider  to  provide 
housing  for  older  persons  as  described 
in  §  100.316.  The  publication  of  policies 
and  procedures  describing  an  intent  to 
provide  housing  as  "adult  housing" 
shall  not  suffice  for  this  purpose. 

§100.306    Significant  facilities  and 
services  specifically  designed  for  older 
persons. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  asserting  the 
exemption  affirmatively  demonstrates 
through  credible  and  objective  evidence 

.  that  facilities  and  services  specifically 
designed  to  meet  the  needs  of  older 
persons  are  "significant".  Significant 
facilities  and  services  which  are 
specifically  designed  for  older  persons 
are  those  which  actually  or  predictably 
benefit  the  health,  safety,  social, 
educational  or  leisure  needs  of  older 
persons. 

(b)  The  facilities  and  services 
provided  by  a  housing  provider  are 
significant  and  specifically  designed  to 
meet  the  housing  needs  of  older  persons 
when  the  housing  provider  meets  the 
criteria  found  in  paragraphs  (c),  (d),  and 
(e)  of  this  section  and  compfies  with  the 
criteria  found  in  paragraph  (f)  of  this 
section. 

(c)  A  housing  provider  provides 
significant  facilities  and  services  if  it 
makes  aveiilable,  directly  or  indirectly, 
at  least  2  facilities  or  services  in  at  least 
five  categories  described  in  paragraph 
(d)  of  this  section,  including  at  least  2 
of  the  facilities  described  in  paragraph 
(d)(10)  of  this  section  (category  10)  or  in 
paragraph  (d)(ll)  of  this  section 
(category  11). 

(d)  Facilities  and  services  which  may 
oe  considered  for  purposes  of  qualifying 
for  the  55  and  older  housing  exemption 
ire  the  following: 


(1)  Category  #1  (Social  Needs) 

Social  and  Recreational  Services 
provided  on  a  regular,  organized  basis: 
— Softball,  golf,  shuffleboard 

tournaments,  lawn  bowling,  billiards 

or  similar  team  activity 
— bridge  club,  card  games,  organized 

chess  or  checkers 
— exercise  classes —  low-impact, 

stretching,  t'ai-chi,  swim-therapy 
— ^bingo 

— fellowship  meetings 
— musical  theater  group 
— dances,  square  dancing,  polka, 

ballroom  dancing, 
— at  least  weekly  potluck  dinners, 

breakfasts,  luncheons,  or  coffees 
— coordinated  holiday  parties  for 

residents 
— Lions  club,  clubs  or  classes  for 

sewing,  needlepoint,  art,  gardening, 

music,  books,  golf,  bowUng, 

photography,  travel,  etc. 
— cooking  classes 
— crafts  classes:  ceramics,  macrame, 

woodworking,  jewelry,  quilting, 

painting 
— field  trips — ^bowling,  sightseeing, 

concerts,  plays,  hiking,  shopping 

outlets 
— fashion  shows 
— on-site  movies  or  other  theatrical 

events 
— liaison/coordination  with  activities  at 

commimity-wide  senior  centers  and 

activities 
^-emergency  meal  service  for  residents 

who  are  ill  or  in  need 
— organized  travel  opportunities 

(2)  Category  #2  (Educational  Needs) 
Continuing  education  activities: 

— at  least  monthly  presentations  on 
subjects  such  as  health  care,  nutrition, 
stress  management,  medicare, 
insmtmce,  social  security,  tax 
preparation,  vacation  planning, 
gardening,  crime  prevention 

— consumer  protection  education 

— regularly  offered  CPR  classes 

— regularly  offered  language  study 
classes 

— regularly  offered  videotapes  on  health 
care 

— courses  available  at  local  educational 
institutions 

— library  with  magazines  designed  for 
older  persons  and  material  available 
in  large  print 

(3)  Category  #3  (Educational  Needs) 
Information  and  counseling  services: 

— providing  new  residents  with  package 

of  information  about  local  services  of 

interest  to  seniors 
— ^bulletin  board  for  exchange  of 

information  or  services 
— printed  resident  directory  provided  to 

each  resident 


— fne  information  on  cable  TV 

programs  for  residents — internal  or 

external  support  groups  for  residents 
— seminars  on  the  aging  process 
— seminars  on  estate  planning,  dealing 

with  death  or  other  issues  affecting 

older  persons 
—on-site  legal  services 
— informational  sessions  on  fire  safety, 

mental  health  issues,  political  and 

environmental  issues 
— seminars  on  governmental  benefits 

programs 

(4)  Category  #4  (Physical  Needs) 
Homemaker  services: 

employees  assist  with  housework  or 

yardwork 
— organized  committee  of  residents  to 

perform  light  household  tasks  or  yard 

work  for  those  who  cannot  do  them 

themselves 
— referrals  to  housecleaning  services 
— bill-paying  services 
— pet  care/pet  therapy  services 
— minor  home  repair  service 
— tool  loan  service 

(5)  Category  #5  (Safety  Needs) 

Outside  maintenance/health  and 
safety  services: 

— on-staff  medical  personnel  with  first 

aid/CPR  training 
—on-staff  repair,  maintenance  and 

painting  services 
— meals  on  wheels 
— snow  shoveling  and  plov^dng 
— system  for  referrals  to  doctors  or  other 

health  care  professionals 
— regular  system  to  contact  residents 

who  are  house-bound  to  make  sure 

they  are  o.k. 
— system  for  referrals  for  transportation 

services  for  residents 
— referrals  to  income  tax  preparers 
— referrals  to  repair  and  maintenance 

services 
— security  guards/patrols,  organizing 

neighborhood  or  block  watch 
— organizing  committee  of  residents  to 

do  household  repairs  and  yard  work 

for  those  who  cannot  do  them 

themselves 
—exterior  lighting  and  alarm  systems 

monitoring 
— vacation  house  watch 
— limited  access  to  property  by 

controlled  access  gate  or  similar 

system 

(6)  Category  #6  (Health  Needs) 

Emergency  and  preventative  health 
care  programs: 

— meetings  about  nutrition,  back  care, 
breast  cancer/self-examination/ 
mammogram,  prostate  cancer 
screening,  vision  care,  or  other  health 
care  topics  (see  continuing  education) 
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— monthly  blood  pressure  checks 
— annual  flu  vaccine  shots  available 
— periodic  vision  or  hearing  tests 
— staff  or  volunteers  pick  up  food  from 

social  services  for  mobility  impaired 

seniors 
— organizing  committee  or  buddy 

system  of  residents  to  do  errands  for 

people  who  become  ill  and/or  to  stay 

with  sick  persons  while  their  spouses 

do  errands 
— emergency  telephone  network,  staff  or 

volunteers  monitor  people  who  have 

serious  medical  problems 
— doctor/medical  facilities  located 

within  two  miles  of  facility 
— health  care  equipment  pool  for 

resident  use 

(7)  Category  #7  (Social/Health  Needs) 
Congregate  dining: 

— available  congregate  dining  for  at  least 

one  meal  each  day 
— sit-down  meal  service 
— special  menus  for  dietary  needs 
— activities  conducted  in  conjunction 

with  congregate  dining 

(8)  Category  #8  (Transportation) 

Transportation  to  facilitate  access  to 
social  services: 
— ^transportation  provided  to  doctors' 

offices,  shopping,  religious  services. 

outside  social  or  recreational 

activities 
— public  bus  stop  or  train  station  within 

walking  distance  and  bus  schedules 

and  maps  available 
— organized  system  to  provide 

transportation  for  residents  who 

cannot  drive 
— sign-up  board  for  shared 

transportation  needs 
— shared  ride  services  to  social  events, 

functions,  medical  care,  shopping 

(9)  Category  #9  (Social  Needs) 

Ser/ices  to  encourage  and  assist 
residents  to  use  available  facilities  and 
services: 

— volimteer  or  staff  activity  planner 
— swimming  or  water  aerobics 

i.-istructors 
— dance  or  exercise  instructors 
— crafts  instructors 
— newsletters,  newspapers  or  flyers 

informing  residents  of  activities,  trips, 

clubs,  etc. 
— monthly  calendar  of  events 
— resident  council  or  committees  to 

encourage  participation  in  activities 

(10)  Categor>'  #10  (Leisure  Needs) 
Social  and  Recreational  Facilities: 

— clubhouse,  communal  kitchen,  or 

commimal  dining  area 
— library  with  large  print  books  or 

subscriptions  to  pubUcations  targeted 

to  older  persons 


— saima,  Jacuzzi  or  whirlpool 

— recreation  or  game  room,  arts  and 

crafts  room,  commimity  room  or 

meeting  room 
— television  room  for  communal  use 

with  VCR 
— ping  pong,  pool  or  billiard  tables, 

shuffleboard  courts,  horseshoe  pits  or 

bocce  ball  (with  functional 

equipment) 
— golf  coiu^e 

— stage,  piano  and  dance  floor 
^woodworking  shop 
— restaurant  for  resident  use 
— ^bank 

— legal  assistance 
— travel  agency 
— convenience  store 
— ^barber  shop 
— dry  cleaners 
— hair  salon 
— lapidary 
— kihi 
— fishing  pond 

(11)  Category  #11  (Health/Safety  Needs) 
Accessible  physical  envirorunent: 

— accessible  clubhouse 

— at  least  one  accessible  bathroom 

facility  in  pubUc  and  common  use 

areas 
— ramps  (curbs  or  drainage  ditches  are 

cut  or  ramped  to  allow  wheelchair/ 

walker  access) 
— ramped  sidewalks  in  public  and 

common  use  areas;  stairs  at  a 

minimiun 
— ^benches  in  all  public  and  common 

use  areas 
— assigned  and  designated  parking 

spaces,  including  handicapped 

parking 
— accessible  swimming  pool  (i.e.. 

ramped  entrance  to  pool  area) 
— accessible  management  office 
— accessible  dining  area  or  activity  area 
— vans,  buses  available  with  wheelchair 

lifts  or  easy  access  for  persons  with 

mobility  difficulties 
— lift  to  assist  in  swimming  pool  use 
— Amplifiers  provided  on  at  least  25% 

of  public  phones 

(12)  Category  #12  (Social,  Leisure, 
Health,  Safety  or  Educational  Needs) 

Other: 
— Any  facility  or  service  which  is  not 
listed  above  but  which  is  designed  to 
meet  the  health,  safety,  social  or 
leisure  needs  of  persons  who  are  55 
and  older  and  which  is  actually 
available  to  and  used  by  residents  of 
the  property. 

(e)  A  housing  provider  provides 
significant  facilities  and  services  if  the 
facilities  and  services  are  provided  on 
the  premises  by  paid  staff,  resident 
volunteers,  or  by  agencies,  entities  or 


persons  other  than  the  tiousing 
provider.  A  housing  provider  provides 
significant  facilities  and  ser\'ices  if  the 
facilities  or  services  are  provided  off  the 
premises  by  paid  staff,  resident 
volunteers,  or  by  agencies,  entities  or 
persons  other  than  the  housing 
provider,  provided  that  if  facilities  or 
services  are  made  available  off  the 
premises,  the  housing  provider,  through 
paid  staff,  resident  volunteers,  or  by 
agencies,  entities  or  persons  other  than 
the  housing  provider,  shall  make 
available  transportation  services  or 
coordination  of  information  and 
transportation  resources  v.'hich  ensure 
that  residents  are  aware  of  and  have 
ready  access  to  such  facilities  or 
services, 

(f)  In  determining  whether  a  housing 
provider  provides  significant  facilities 
and  services,  the  Department  will 
evaluate  the  facilities  or  services  that 
meet  the  requirements  of  §  100.305  by 
the  following  criteria  to  determine 
whether  the  facilities  in  the  aggregate 
and  the  sen'ices  in  the  aggregate  are 
"significant": 

(1)  The  extent  to  which  a  facifity  or 
service  can  accommodate  the  older 
population  of  the  housing  facility.  The 
capacity  of  each  facility  or  service 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older  persons 
depends  upon  but  is  not  limited  to  such 
factors  as: 

(i)  The  size  of  the  facility  in 
relationship  to  the  scope  of  the  service 
offered; 

(ii)  The  length  of  time  during  which 
the  facility  or  service  is  made  available 
or  the  service  is  offered; 

(iii)  The  frequency  with  which  the 
facility  or  service  is  made  available  or 
the  service  is  offered;  and 

(iv)  Whether  the  facility  or  service  is 
offered  only  at  one  location  or  there  are 
a  number  of  locations  at  which  the 
facility  is  made  available  or  at  which  the 
service  is  offered. 

(2)  The  extent  to  which  the  facility  or 
service  will  be  of  benefit  to  older 
persons,  given  the  cUmate  and  physical 
setting  of  the  housing  facility. 

(3)  The  extent  to  which  the  facility  or 
service  is  actually  usable  by  and 
regularly  available  to  residents  on  a  day- 
to-day  basis. 

§100.307    Self-Certification. 

(a)  A  housing  provider  may  indicate, 
by  display  of  a  notice  ccmpiying  with 
this  part,  its  intent  to  provide  housing 
for  older  persons  in  substantially  the 
same  form  as  the  self-certification  form 
which  will  be  made  available  by  the 
Office  of  Fair  Housing  and  Equal 
Opportunity. 
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(b)  Sucn  a  notice  shall  he  provided  by 
the  Department,  and  shall  include,  at  a 
ninimum,  a  certification  of  compliance 
with  §  100.315  and  an  indication  of  the 
housing  provider's  intent  to  provide, 
and  its  certification  that  it  does  in  fact 
provide,  facilities  and  services  which 
comply  with  §  100.306. 

(c)  Such  a  notice  shall  be  signed  by 
one  or  more  housing  providers,  with 
authority  to  sign. 

(d)  Such  a  notice  shall  be  signed 
imder  penalty  of  perjury  of  the  laws  of 
the  United  States. 

(e)  Such  a  notice  shall  be  posted  in 
every  pubhc  or  common  area  where 
housing  transactions  are  conducted. 

(f)  A  copy  of  a  ciurent  self- 
certification  shall  be  considered  by  the 
Department  to  be  sufficient  evidence  of 
compliance  with  the  Act  to  allow  the 
publication  of  advertisements,  notices 
or  the  making  of  other  statements  as 
evidencing  the  operation  of  the  property 
in  question  as  housing  for  older  persons 
and  as  excluding  families  with  children 
as  described  in  section  807(b)(2)  of  the 
Act.  However,  the  posting  of  a  self- 
certification  notice  will  not  preclude  the 
Department  from  investigating  a 
complaint  of  alleged  housing 
discrimination  where  there  is  evidence 
that  the  housing  provider  fails  to 
comply  with  the  seif-certification. 

§10a310    Impracticability. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  affirmatively 
demonstrates  through  credible  and 
objective  evidence  that  the  housing 
satisfies  the  requirements  of  §§  100.305, 
100.306. 100.315  and  100.316  or 

§§  100.310, 100.315  and  100.316. 
Housing  satisfies  the  requirements  of 
§  100.310  if  it  is  not  practicable  to 
provide  significant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  and  the 
housing  facility  is  necessary  to  provide 
important  housing  opportimities  for 
older  persons. 

(b)  In  order  to  satisfy  the  requirements 
of  §  100.310  the  housing  provider  must 
affirmatively  demonstrate  through 
credible  and  objective  evidence  that  the 
provision  of  significant  facihties  and 
services  designed  to  meet  tlie  pnysical 
or  social  needs  of  older  persons  would 
result  in  depriving  older  persons  in  the 
'elevant  geographic  area  of  needed  and 
desired  housing.  The  following  factors 
among  others,  are  relevant  in  meeting 
the  requirements  of  §  100.310: 

(1)  Whether  the  owner  or  manager  oi 
the  housing  facility  has  endeavored  to 


provide  significant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  either 
by  the  owner  or  by  some  other  entity. 
Demonstrating  that  such  services  and 
facihties  are  expensive  to  provide  is  not 
alone  sufficient  to  demonstrate  that  the 
provision  of  such  services  is  not 
practicable. 

(2)  The  «imoimt  of  rent  charged,  if  the 
dwellings  are  rented,  or  the  price  of  the 
dwellings,  if  they  are  offered  for  sale. 

(3)  The  geographical  or  other  physical 
limitations  inherent  in  the  property 
which  makes  the  provisions  of  facihties 
or  services  impracticable. 

(4)  The  income  range  of  the  residents 
of  the  housing  facility. 

(5)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(6)  The  vacancy  rate  of  the  housing 
facility. 

(7)  The  availabihty  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area.  If  similarly 
priced  housing  for  older  persons  with 
significant  facilities  and  services  is 
reasonably  available  in  the  relevant 
geographic  area  then  the  housing  facility 
does  not  meet  the  requirements  of 
§100.310. 

§  1 00.31 5    80  percent  occupancy. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  imit,  provided 
that  the  person  or  entity  demonstrates 
through  credible  and  objective  evidence 
that  housing  satisfies  the  requirements 
of  §§  100.305, 100.306, 100.315  and 
100.316  or  §§  100.310, 100.315  and 
100.316.  Housing  satisfies  the 
requirements  of  §  100.315  if  at  least  80 
percent  of  the  imits  in  the  housing 
facility  are  occupied  by  at  least  one 
person  55  years  of  age  or  older  per  unit 
except  that  a  newly  constructed  housing 
facility  for  first  occupancy  after  March 
12.  1989  need  uot  comply  with 

§  100.315  until  25  percent  of  the  units 
in  the  facility  are  occupied. 

(b)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13,  1988,  under  80 
percent  of  the  occupied  units  in  ttie 
housing  facihty  are  occupied  by  at  ieasl 
one  person  55  years  of  age  or  older  pei 
unit,  provided  that  at  least  80  perceni  of 
the  units  that  are  occupied  by  new 
occupants  after  September  13,  1988  are 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  oi  tlie 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  over 


(3)  There  are  units  occupied  by 
employees  of  the  housing  provider  (and 
family  members  residing  in  the  same 
unit)  who  are  imder  55  years  of  age 
provided  they  perform  substantial 
duties  directly  related  to  the 
management  or  maintenance  of  the 
bousing. 

(4)  There  are  insufficient  units 
occupied  by  at  least  one  person  55  years 
of  age  or  over  to  meet  the  80  percent 
requirement,  but  the  housing  provider, 
at  the  time  the  exemption  is  asserted: 

(i)  Reserves  all  unoccupied  units  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  imtil  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  who  is  55  and  older; 
and 

(ii)  Meets  the  requirements  of: 

(A)  §§  100.305, 100.306  100.307  and 
100.316;  or 

(B)  §§  100.310, 100.315,  and  100.316. 
(iii)  Where  application  of  the  80 

percent  rule  results  in  a  fraction  of  a 
unit,  that  unit  shall  be  considered  to  be 
included  in  the  units  which  must  be 
occupied  by  at  least  one  person  who  is 
55  or  older. 

§  1 00.31 6    Intent  to  provide  liousing  for 
older  persons. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  proves  that  the 
housing  satisfies  the  requirements  of 
§§  100.305. 100.306.  100.315  and 
100.316  or  §§  100.310. 100.315  and 
100.316.  Housing  satisfies  the 
requirements  of  §  100.316  if  the  owner 
or  manager  of  a  housing  facility 
publishes  and  adheres  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  housing  provider  to  provide 
housing  for  persons  55  years  of  age  or 
older. 

(b)  The  following  factors,  among 
others,  are  relevant  in  determining 
whether  the  owner  or  manager  of  a 
housing  facility  has  complied  widi  the 
requirements  of  §  100  316: 

(1)  The  manner  in  which  ttie  housing 
facility  is  described  to  prospective 
residents. 

(2)  The  nature  of  any  advertising 
designed  to  attract  prospective 
residents. 

(3)  The  use  of  age  verification 
procedures. 

(4)  Lease  provisions. 

(5)  Written  rules  and  regulations. 
(B)  Actual  practices  of  the  owner  or 

manager  in  enforcing  relevant  lease 
provisions  and  relevant  rules  or 
regulations. 

(7)  The  public  posting  of  the  self- 
certification  described  in  this  part. 
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Note:  The  following  appendix,  "Housing 
for  Older  Persons — Self-Certification,"  will 
not  be  codified  in  title  24  of  the  Code  of 
Federal  Regulations. 

Dated:  July  31.1995. 
Susan  Forward, 

Deputy  Assistant  Secretary  for  Enforcement 
and  In  vestigations. 
BILLING  CODE  4210-28-P 
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U.S.  Department  of  Housing  and  Urt>an  Development 


Housing  for  Older  Persons  —  Self-Certification 

The  undersigned  hereby  certifies  that 

intends  to  meet  the  criteria  set  forth  in  the  Federal  Fair  Housing  Act  in 
order  to  qualify  as  housing  for  older  persons. 


This  housing  faciiity  provides  the  following  facilities  and/or  services: 


Category  #1  (Social  Needs) 

Social  and  Recreational  Services  provided  on  a  regular, 
organized  basis 


3 
3 
O 

3 
3 

3 
3 
3 

3 
3 


3 

3 
3 

3 
3 


Softball.  goH,  shuffleboard  tournaments,  lawn  bowling,  billiards. 

or  similar  team  activities 

bridge  club,  organized  card  games,  chess,  or  checkers 

exercise  classes  •  low-impact,  stretching,  t'ai-chi.  swim-therapy 

bingo 

fellowship  meetings 

musical  theater  group 

dances,  square  dancing,  polka,  ballroom  dancing 

at  least  weekly  potluck  dinners,  breakfasts,  luncheons,  coffees 

coordinated  holiday  parties  for  residents 

Lions  club,  clubs  or  classes  for  sewing,  needlepoint,  art, 

gardening,  music,  books,  golf,  bowling,  photography,  travel,  etc 

cooking  classes 

crafts  classes:  ceramics,  macrame.  woodworking,  jewelry, 

quilting,  painting 

field  trips  •  bowUr^g.  sightseeing,  concerts,  plays,  hiking. 

shopping  outlets 

fashion  shows 

on-site  movies  or  other  tfieatrical  events 

liaison/coordination  with  activities  at  community-wide  senior 

centers  and  activities 

emergency  meal  service  for  residents  who  are  ill  or  in  need 

organized  travel  opportunities 


Category  *2  (Educational  Needs) 

Continuing  education  activities 


at  least  monthly  presentations  on  subjects  such  as  health  care, 

nutrition,  stress  management,  medicare,  insurance,  social 

secunty.  tax  preparation,  vacation  planning,  gardening,  crime 

prevention 

consumer  protection  education 

regularly  offered  CPR  classes 

regularly  offered  language  study  classes 

regufarly  offered  videotapes  on  health  care 

courses  available  at  local  educational  institutions 

library  with  tnagazines  fbr  older  persons  and  material  available 

in  large  pnnt 


3 
3 
3 
3 
3 
3 


Category  *4  (Physical  Needs) 

Homemaker  services 


3 
3 

3 
3 
3 
3 
3 


employees  assist  with  housework  or  yardwork 

organized  committee  of  residents  to  perform  light  household 

tasks  or  yard  work  for  those  who  cannot  do  them  themselves 

referrals  to  housecleaning  sendees 

bill-paying  services 

pet  care/pet  therapy  sen/ices 

minor  home  repair  service 

tool  loan  sen^ice 


Category  #5  (Safety  Needs) 

Outside  maintenance/health  and  safety  services 


3 
3 
3 
3 

3 
3 


3 
3 
3 
3 


3 

3 
3 


on-staff  medical  personnel  with  first  aid/CPR  training 

on-staff  repair,  maintenance  and  painting  services 

meals  on  wheels 

lawn  care  and  grass  cutting,  shnjbbery  and  tree  trimming 

snow  shoveling  ana  plowing 

systems  for  referrals  to  doctors  or  other  heatth  care 

professionals 

regular  system  to  contact  residents  who  are  house-bound  to 

make  sure  they  are  o.k. 

referrals  for  transportation 

systems  for  referrals  to  income  lax  preparer 

systems  for  referrals  to  repair  and  maintenance  services 

security  guards/patrols,  organizing  neighborhood  or  block 

watch 

organizing  committee  of  residents  to  do  household  repairs  and 

yard  work  for  those  who  cannot  dc  them  themselves 

exterior  lighting  -  alarm  systems  rrionitonng 

vacation  house  watch 

limited  access  to  property  by  controlled  access  gate  or  similar 

system 


Category  «3  (Educational  Needs) 

Information  and  counseling  services 

3       providing  new  residents  with  package  of  information  about  kacal 
services  of  interest  lo  seniors 
bulletin  board  lor  exchange  of  information  or  services 
pnnted  resident  directory  provided  to  each  resident 
free  information  on  cable  TV  programs  for  residents 
internal  or  external  support  groups  -or  residenis 
seminars  on  ihe  ag^ng  process 
on-site  legal  services 

informational  sessions  on  fire  safety,  mental  health  issues. 
political  and  environmental  issues 

seminars  on  estate  planning,  dealing  with  death  or  other  issues 
affecting  older  persons 
seminars  on  goverrvnenid'  bene'its  programs 


3 
3 
3 
3 
3 
3 


Category  «6  (Health  Needs) 

Emergency  and  preventative  health  care  programs 

3       meetings  about  nutrition,  back  care,  breast  cancer/self- 

examination/mammogram,  prostate  cancel  screening,  vision 

care,  or  other  health  care  topics  (see  continuing  education) 

monthly  blood  pressure  checks 

annual  flu  vaccine  shots  available 

periodic  vision  or  neanng  tests 

staff  or  volunteers  picK  up  food  from  social  servk»s  for  mobility 

impaired  seniors 

organizing  committee  or  buddy  system  of  residents  to  do 

errands  for  people  who  become  ill  and/or  to  stay  with  sick 

persons  while  their  spouses  do  errands 

emergency  telephone  network,  staff  or  volunteers  monitor 

people  who  have  serious  medical  problems 

doctor/medical  facilities  located  within  two  miles  of  facility 

heal'.ti  ca.'e  equipment  pool  for  resident  use 


3 
3 
3 
3 


3 
-I 
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This  housing  facility  has  determined  to  provide  and  does  in  fact  provide  at  least  10  of  the  following  services 
and  facilities  l)y  offering  at  least  2  facilities  or  services  in  at  least  5  of  the  following  categories,  including 
specifically  at  least  two  facilities  from  category  10  or  from  category  11.  This  housing  facility  also  limits  occu- 
pancy consistent  with  the  Fair  Housing  Act  which  requires  that  at  least  80%  of  units  be  occupied  by  at  least 
one  person  who  is  55  years  of  age  or  older  As  housing  for  older  persons,  we  claim  an  exemption  from  the 
provisions  of  the  Fair  Housing  Act  regarding  discrimination  based  on  familial  status  --  that  is,  the  presence  of 
persons  under  the  age  of  18. 


Category  «7  (Social/Health  Needs) 

Congregate  dining 

3  available  congregate  dining  for  at  least  one  meal  each  day 

3  sit-down  meal  service 

3  special  menus  for  dietary  needs 

3  activities  conducted  in  conjunction  with  congregate  dining 

Category  #8  (Transportation) 

Transportation  to  facilitate  access  to  social  services 

3      transportation  provided  to  doctors'  offices,  shopping,  religious 

services,  outside  social  or  recreational  activities 
3       public  bus  stop  or  train  station  within  walking  distance  and  bus 

schedules  and  maps  available 
3      organized  system  to  provide  transportation  for  residents  who 

cannot  drive 
3      sign-up  board  for  shared  transportation  needs 
3       shared  ride  services  to  social  events,  functions,  medical  care, 

shopping 

Category  «9  (Social  Needs) 

Services  to  encourage  and  assist  residents  to  use  available 
facilities  and  services 

3       volunteer  or  staff  activity  planner 

3       swimming  or  water  aerobics  instructors 

3 .     dance  or  exercise  instructors 

3      crafts  instnjctors 

3       newsletters,  newspapers  or  flyers  informing  residents  of 

activities,  thps.  clubs,  etc. 
3       monthly  calendar  of  events 
3       resident  council  or  committees  to  encourage  participation  in 

activities 


3 
3 
3 
3 
3 
3 


barber  shop 
dry  cleaners 
hair  saton 
lapidary 
kiln 
fishing  pond 


Category  #10  (Leisure  Needs) 

Social  and  Recreational  Facilities 

3      clubhouse,  communal  kitchen,  or  communal  dining  area 
3       library  with  large  pnnt  books  or  subscriptions  to  publications 

targeted  to  older  persons 
3       sauna,  Jacuzzi  or  whirlpool 
3       recreation  or  game  room,  arts  and  crafts  room,  community 

room  or  meeting  room 
3       television  room  for  communal  use  with  VCR 
3       exercise  equipment 
3       ping  pong,  pool  or  billiard  tables,  shuffteboard  courts, 

horseshoe  pits  or  bocce  ball  (with  functional  eouipmem) 
3       golf  course 

3      stage,  piano  and  dance  floor 
3       woodworking  shop 
3       restaurant  for  resident  uso 
3      bank 

3      legal  assistance 
3      travel  agency 
3       convenience  store 


Category  «11  (Health/Safety  Needs) 

Accessiile  physical  environment 

3       accessible  clubhouse 

3       at  least  one  accessible  bathroom  facility  in  public  and  common 
use  areas 

3       ramps  (curbs  or  drainage  ditches  are  cut  or  ranr»ped  lo  aitow 
wheelchair/walker  access) 

3       ramped  sidewalks  m  public  and  common  use  areas:  stairs  at  a 
minimum 

3       benches  in  public  and  common  use  areas 

3       assigned  and  designated  parking  spaces,  including  handi- 
capped parking 

3       accessible  swimming  pool  (i.e  ,  ramped  entrance  to  pool  area) 

3       accessible  management  office 

1       accessible  dining  area  or  activity  area 

3       vans,  buses  available  with  wtieelctiair  lifts  or  easy  access  for 
persons  with  mobility  difficulties 

3       Lift  to  assist  in  swimming  pool  use 

3       amplifiers  provided  on  at  least  25%  of  public  phones 

Category  «12  (Social,  Leisure,  Health,  Safety  or 

Educational  Needs) 

Other 

3       Any  facility  or  service  which  is  not  listed  above  but  which  is 
designed  to  meet  the  health,  safety,  social  or  leisure  needs  of 
persons  who  are  55  and  older  and  which  is  actually  available 
to  and  used  by  residents  of  the  property  (Describe) 


SIGNED  UNDER  PENALTY  OF  PERJURY  OF  THE  LAWS 
OF  THE  UNITED  STATES  OF  Afi^ERICA; 


Signature 


printed  name 


title 


"authomad  representative  of  Itie  above  named  twusing  provider 


[FR IHxt.  95-20222  F'ied  3-17-95;  8:4b  am] 
BILUNG  CODE  4210-28-^ 
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OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

August  1, 1995. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoimdment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  bad  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
August  1, 1995,  of  28  rescission 
proposals  and  seven  deferrals  contained 
in  five  special  messages  for  FY  1995. 
These  messages  were  transmitted  to 


Congress  on  October  18,  and  December 
13, 1994;  and  on  February  6,  February 
22,  and  May  2, 1995. 

Rescissions  (Attachments  A  and  Q 

As  of  August  1,  1995,  28  rescission 
proposals  totaling  $1,199.8  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  24  of  the 
Administration's  rescission  proposals  in 
P.L.  104-6  and  P.L.  104-19.  A  total  of 
$845.4  million  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  those  measures. 
Attachment  C  shows  the  status  of  the  FY 
1995  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  August  1, 1995,  $1,004.7  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 


the  status  of  each  deferral  reported 
during  FY  1995. 

Information  fitMn  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 

59  FR  54066,  Thursday,  October  27, 
1994 

59  FR  67108,  Wednesday,  December  28, 

1994 

60  FR  8842,  Wednesday,  February  15. 

1995 
60  FR  12636,  Tuesday,  March  7, 1995 
60  FR  24692.  Tuesday.  May  9, 1995 
Alice  M.  RivUn, 
Director. 

BILUNG  CODE  3110-01-M 
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ATTACHMENT  A 
STATUS  OF  FY  1995  RESCISSIONS 

(in  millions  of  dollars) 


Budgetary 

Resources 


Rescissions  proposed  by  the  President 

Rejected  by  the  Congress 

Amounts  rescinded  by  the  FY  1995  Emergency 
Supplemental  Appropriations  Act  in 
P.L.  104-6  and  P.L.  104-19 

Currently  before  the  Congress 


1,199.8 


-845.4 


354.4 


ATTACHMENT  B 
STATUS  OF  FY  1995  DEFERRALS 

(in  millions  of  dollars) 


Budgetary 
Resources 


Deferrals  proposed  by  the  President 4,699.1 

Routine  Executive  releases  through  August  1,  1995 
(OMB/Agency  releases  of  $3,696.9  million,  partially 
offset  by  cumulative  positive  adjustment  of 
$2.5  million) -3,694.4 

Overturned  by  the  Congress 

Currently  before  the  Congress 1  /  004 . 7 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6816  of  August  16,  1995 
Women's  Equality  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Seventy-five  years  ago  this  Nation  took  a  great  step  forward  by  ratifying 
the  19th  Amendment  to  the  Constitution.  Twenty-eight  simple  words — "The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  sex" — brought  to  a 
triumphant  conclusion  the  long  decades  of  struggle  waged  by  generations 
of  suffragists.  Looking  back  from  the  vantage  point  of  the  present,  when 
the  contributions  and  influence  of  women  enrich  every  facet  of  our  national 
life,  it  seems  remarkable  that  as  recently  as  1920  most  American  women 
were  still  denied  their  right  to  full  participation  in  the  political  activity 
of  this  country.  Our  history  continues  to  remind  us  that  humanity's  age- 
old  enemies  of  ignorance  and  prejudice  are  not  easily  defeated. 

But  defeated  they  were,  by  an  army  of  women  and  men  who,  inspired 
by  the  staunch  courage  and  unswerving  commitment  of  leaders  like  Susan 
B.  Anthony,  changed  people's  minds  and  the  course  of  U.S.  history.  Using 
the  classic  tools  of  democracy — assembly  and  petition,  exhortation  and  exam- 
ple, peaceful  protest  and  political  shrewdness — these  champions  of  liberty 
won  a  lasting  victory  for  civil  rights.  The  fight  was  hard,  the  margins 
slim,  and  the  outcome  often  in  doubt.  But  after  years  of  effort  and  sacrifice, 
after  countless  acts  of  courage  and  conscience,  advocates  of  women's  suffrage 
rejoiced  as  the  Congress  proposed  an  amendment  to  the  Constitution  in 
1919  and  as  Tennessee,  the  last  State  needed  for  ratification,  approved 
that  amendment  on  August  18,  1920,  by  a  single  vote,  when  a  young  legislator 
heeded  his  mother's  plea  to  support  suffrage.  On  August  26,  1920,  the 
19th  Amendment  was  finally  proclaimed  part  of  the  United  States  Constitu- 
tion, fulfilling  Susan  B.  Anthony's  pledge  that  "failure  is  impossible." 

Women's  Equality  Day,  while  a  fitting  occasion  to  commemorate  this  great 
victory  of  wisdom  over  ignorance,  is  also  a  time  for  sober  reflection  that 
American  democracy  is  a  work  in  progress.  The  Declaration  of  Independence 
was  only  the  first  step  in  our  long  journey  toward  equality  for  all  Americans. 
And  while  we  have  made  much  progress,  until  all  women  have  an  equal 
opportunity  to  develop  their  full  potential  and  to  make  contributions  that 
are  accepted  and  welcomed  by  our  society,  our  freedom  as  a  Nation  will 
be  incomplete. 

Let  us  observe  Women's  Equality  Day,  then,  both  as  a  celebration  of  past 
achievement  and  a  promise  for  the  future:  a  promise  to  promote  and  protect 
with  vigor  and  vigilance  the  rights  of  all  our  citizens;  a  promise  to  decry 
the  policies  of  exclusion  and  to  pursue  the  ideal  of  equality  for  every 
American;  and  a  promise  to  empower  all  of  our  people  to  take  their  rightful 
place  as  full  and  equal  partners  in  the  great  American  enterprise. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  26,  1995,  as 
"Women's  Equality  Day."  I  call  upon  the  citizens  of  our  great  Nation  to 
observe  this  day  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


(FR  Doc.  95-20748 
Filed  8-17-95;  11:32  am) 
Billing  code  3195-01-P 


\yS^k>XMJJ^^TtKMjdrQj^ 


Reader  Aids 


Federal  Register 

Vol.  60,  No.  160 
Friday,  August  18,  1995 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-623-5227 

aids 
Public  inspection  announcement  line  523-5215 

Laws 

Public  Laws  Update  (numbers,  dates,  etc.)  523-6641 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual 

I  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

F»rivacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection. 

FAX-ON-DEMAND 


202-275-0920 


You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fetx 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numl)ers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

39101-39240 1 

39241-39624 2 

39625-39834 ., 3 

39835-40052 4 

40053-^0258 7 

40259^0452 8 

40453-40736 9 

40737-^0992 10 

40993-41792 11 

41793-^2024 14 

42025-42424 15 

42425-42766 16 

42767-43000 17 

43001-43346 18 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

6814 40451 

6815 40736 

6816 43345 

Exscutive  Orders: 
July  9,  1910  (Revoked 

in  piart  by  P.L.O. 

7153) 42067 

12924  (See  Notice  of 

August  15) 42767 

12967 39623 

12968 40245 

12969 40989 

Administrative  Orders: 
Memorandums: 

August  8,  1995 41791 

August  10,  1995 42023 

Notices: 

August  15,  1995 42767 

Presidential  Detemiinatlons: 
No.  95-32  of  July  28, 

1995 40255 

No.  95-33  of  July  31 , 

1995 40257 


4  CFR 

21 


..40737 


5  CFR 

316 39101 

532 ~ 40744 

581 42425 

1201 40744,  43001 

Proposed  Rules: 

2421 39878 

2422 39878 

7  CFR 

51 39241 

301 39101,  39835,  40053, 

40993 

319 39101 

400 40054,40055 

401 40055 

402 40055 

404 40055 

800 39242 

802 42429 

905 40056 

915 42769 

922 ...39104 

923 39104 

924 39104 

927 42771 

929 40745 

931 40058 

932 42772 

944 42772 

948..........."...... 391 05,  40259 

959 40747,42774 

981 40059,  42776 


982 

40061 

984 

40063 

989  

39837 

993 

39107 

1126  

40260 

1413 

43001 

1421 

43001 

Proposed  Rules: 

58 

40115 

273 

40311 

319 39888 

352  

39889,  42814 
42814 

353 

42472 

354 

42472 

987 

40116 

1007 

42815 

1030 

., 41833 

1040   

43066 

1065 

41833 

1068 

41833 

1076 

41833 

1079 

41833 

1280 

40313 

3403 

42990 

8  CFR 

103 

40064 

212-. 

40064 

217 

40064 

235 

40064 

264 

40064 

286  

40064 

9  CFR 

160 

39840 

161 

39840 

201 

42777 

203 

42777 

Proposed  Rules: 

94  

39890 

308 

310 ... 

318 

320 

..41029,  42816 
..41029,  42816 
..41029,  42816 
..41029.  42816 

325 

326 

327 

381  

..41029,  42816 
..41029,  42816 
..41029,42816 
..41029,42816 

10  CFR 

810 

43002 

Proposed  Rules: 

20 

40117 

30 

40117 

40       

40117 

50   

40117 

51 

40117 

60 

42079 

70 

40117 

72 

73 

..40117.42079 
42079 

75     

42079 

490 

40539 

11 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18,  1995  /  Reader  Aids 


600. 


.40323 


11CFR 

106 

9002 _., 

9003  ......... 

9004 

9006 


-.42429 

42429 

.42429 

42429 

42429 


9007 — .42429 

9008 42429 

9032 42429 

9033 .42429 

9034 42429 

9036 42429 

9037 _.„ 42429 

9038 .42429 

9039 42429 

12CFR 

3 39226.  39490.  43191 

6 38226 

208. — 39226,  39490 

225 39226 

325 .39226.  39490 

327 42680.42741 

565 39226 

567 „ 39226.  42025 

61 1 42029 

61 8 42029 

620 ...42029 

934 42779 

PropoMdRulM: 

3 39495 

208 „_ _„ 39495 

325 39495 

327 „ „ 40776 

701 „. 39273 

741 „ 39274 

13CFR 

120 42779 

122 42779,42781 

PropoMdRulM: 

116 4281 7 

14CFR 

25 39625,42029 

39 „39243.  39245.  39627, 

39628,  39631,  39633,  39635, 

39637,  39842,  40748,  40750, 

40753,  40755.  40993.  41793, 

41795 

71 39247,  39638.  39639, 

40069.  41798.  41799,  42031. 
42429,  42430,  42431 

73 40994 

97 40070.  40071 .  42781 . 

42784 

189 39614 

Proposed  RuIm: 

1 41160 

39 40118,  40782.  40783, 

41030.  41868,  42479,  43089 

61 41 160.  42764 

63 42764 

65 42764 

71 39280,  39893,  39894, 

40020,  40227 

108 42764 

121 41992,42764 

125 41992 

127 41992 

'35 41992,42764 

:41 ...41160 

43 41160 

45 41992 


15CFR 

902 39248 

905 39249 

PropoMdRulM: 

801 40336 

806 39128 

944 „ 40540 

990 „ .39804 

16CFR 

3>. _ 39640 

14 „ 42031 

234 40262 

237 40263 

242 — 40265 

248„ 40267 

252 40453 

800 „._ 40704 

803 _ 40704 

1 1 17 41799 

1500 40785,  41801 

PropoMdRutos: 

3... „.._ 42481 

17CFR 

30 41802 

200 _ .39643 

240 _ 40994 

PropoMd  Rules: 

270 39574,  39592 

274 39574 


18CFR 

35 

284 

Pfopoaod  Rules: 
284 


.39251 
.39252 


19  CFR 

19 42431 

101 41804 

122 „ 41804 

1 32 391 08 

191 40995 

20  CFR 

335 40073 

404 42431 

422 „....42431 

Proposed  Rules: 

230 42482 

345 _ 43300 

366 42818 

367 „ 42818 

416 40542 

21  CFR 

73 41805 

175 39645 

176 39645 

1 77 39647,  40073 

178 39648 

310 42435 

510 39846.  40454,  40455 

520 39846,40454 

522 39846 

529 40455 

524 39846 

558 39846,  39847 

1309 42436 

1310. 42436 

Proposed  RuIm: 

310 43091 

341 43091 

8C'i 41314 


803 41 31 4 

804 41314 

897 41314 

22  CFR 

41....„ 42034 

213 40456 

24  CFR 

25 39236 

26.._ 39236 

100 43322 

202 39236 

203 42754 

206 42754 

300 _ 42012 

31 0 4201 2 

320. 42012 

330 42012 

340 42012 

350 42012 

360 _ 42012 

370...._ _ 42012 

380 „ 42012 

390..._ 42012 

395 42012 

586 42972 

888 42222,  42230 

1710 42436 

Proposed  Rules: 

888 42290 

26  CFR 

1 39649,  40075.  40997, 

42785 

31 _ 39109 

40 40079 

48 _ 40079 

301 39652,  40086 

602 40079,40997 

PropoMd  RuIm: 

1 39896,  39902,  40792. 

40794.  40796.  42819.  43091 
301 39903.  43091 

28  CFR 

2 40092.  40094.  40270 

29  CFR 

20 41016 

1910 40457 

1926 39254 

2200 41805 

2606 39848 

2609 39848 

2619 42037 

2676 42037 

Proposed  RuIm: 

1910 39281 

2510 39208 

2615 41033 

30  CFR 

901 42040 

946 40271 

948 42437 

Proposed  Rules: 

206 40120,40127 

250 41034,42819 

256 41034 

31  CFR 

0 42042 

515 39255 

Proposed  Rules: 

1 40797 


103 „ 39665 

32  CFR 

92 40277 

Proposed  Rules: 

220 „ 39285 

33  CFR 

100 40096 

1 1 7 40097 

126 39788 

127 „ 39788 

137 39849 

165 40458,  41017,  41018, 

42787,  42788,  42790 
Proposed  Rules: 
1 39130 

117 39287,  40138.  42826. 

42827 

165..„ 40543 

183- „ 40545 

34  CFR 

76 41286 

366.„ 39216 

667 ..41286 

668 42408 

Proposed  Rules: 

345 40688 

371 42490 

36CFR 

7 39257 

242 40569.  40461 

1253 40416 

Propoeed  Rule£ 

13„ „...40798 

242 _ 42085 

1415 39905 

37  CFR 

1 41 01 8 

2 .- _...41 01 8 

7 41018 

401 41811 

Proposed  Rules: 

1 41035.  42352 

3 42352 

5 42352 

38  CFR 

2 40756 

39  CFR 

111 39111,43005 

40  CFR 

9 40474,  42791,  43244 

51 40098,  40466 

52 39115,  39258,  39851, 

39855.  39867,  40101.  40285. 

40286,  40291 ,  40292,  40465, 

40758.  42042,  43008,  43012, 

43015,43017,43020 

60 43244 

61 39263 

63 43244 

70 39862.  40101,  42045 

75 40295 

80 40006 

81 39116,  39258,  39857 

40297,43017,43020 

.82 40420 

86 39264.404/4 

93 40098 


Federal  Register  /  Vol.  60,  No.  160  /  Friday,  August  18.  1995  /  Reader  Aids 


in 


122 40230 

124 40230 

136 39586 

180 40498,  40500,  40503, 

42443,  42446,  42447,  42449, 
42450,  42453,  42456,  42458 

185 40503.  42453.  42456, 

42458,  42460 

86 42460 

95. 41813 

:58 40104 

!fi1 41817 

!  !71. 41818,  42046 

■12 39654 

Proposed  Rules: 

Ch.  1 39668 

9 41870 

51 39297,  43092 

52 39298,  39907,  39910, 

39911,  40139,  40338,  40799, 
42130,  42491 ,  43092,  43099, 
43100,  43104 

41870 

61 39299 

rO 39911,40140 

80 40009 

81 39298,  3991 1 ,  40338, 

43104 

85 43092 

180 39299,  39302,  40545, 

42494 

185 39302 

194 39131 

^58 40799 

MO 41870 

662 41870 

264 41870 

265 41870 

270 41870 

271 41870 

300 41051 

002 40042 

855 40042 

872 39132 

433 40145 

tt38. 40145 

464 40145 


41  CFR 

Ch.  114. 


.39864 


42  CFR 

409 39122 

411 41914 

484 39122 

Proposed  Rules: 

412 39304 

13 39304 

14 39304 

185 39304 

39304 


43  CFR 

Public  Land  Orders: 

7149 

7150 

7151 

7152.... 


39655 

39655 

42792 

42792 

7153 42067 

44  CFR 

64 39123,42462 

65 39865,39867 

67 39868 

Proposed  Rules: 
10 


.39694 


67 39912  . 

45  CFR 

11 40505 

1160 42464 

1355 40505 

46  CFR 

30 39267,  40227,  41157 

67 40238 

150 39267,40227,41157 

160 39268 

387 42466 

Proposed  RuIm: 

5 39306 

10 39306 

12 39306,40145 

15 39306 

16 40145 

47  CFR 

1 39268,  39656,  40712 

2 39657 

15 40760 

26 40712 

64 42068 

68 42068 

73 39127.  39659,  40105. 

40301,  40761,  41027.  42069, 
43026,  43027,  43028 

87 40227 

90 39660 

Proposed  Rules: 

1 39134 

61 39136 

64 39136 

69 39136 

73 39141,39142,39143, 

39308,40146,40812,40813, 

40814,41870,42130 

95 43105 

48  CFR 

Ch.  1 42648 

Ch.  il 40105 

1 42649,  42664 

2 42652 

4 42649,42652 

5 42652 

6 42652,42664 

14 42649,42652 

15 42649,42652 

17 42652 

19 42652 

25 42649,42652 

31  42657,  42659.  42662 

36 42652 

37 ;;. 42659 

42 42657,  42659,  42663 

50 42649 

51 42652 

52 42649,  42652,  42657, 

42659,  42663 

204 43191 

206 .-. 40106 

207 „....40106 

215 40106,43191 

217 43191 

219 40106,41157 

227 41157 

235 40107 

252 40106 

501 40107,42793 

503 .-...42793,42801 

504 42801 

505 42793,42801 


506 ...42/93 

507 42793,42801 

510 42801 

512 42801 

513 42801 

514 42801 

515 42801 

519 39660,42793 

523 42801 

528 42801 

529 42801 

532 42801 

536 42801 

543 42801 

546 42801 

552 39660.42793 

570 4^793 

601 ...39661 

602 39661 

605 39661 

606 39661 

609 39661 

610 39661 

613 39661 

616 39661 

619 39661 

625 39661 

636 39661 

637 39661 

653 39661 

939 39871 

1 801 40508 

1803 40508 

1804 40508 

1805 40508 

1808 40508 

1809 40508 

1810 : 40508 

1812 40508 

1814 40508 

1815 40508 

1819 40508 

1822 40508 

1825 40508 

1827 40508 

1829 40508 

1831 40508 

1833 40508 

1835 40508 

1837 40508 

1839 40508 

1846 ; 40508 

1849 40508 

1850 40508 

1852 40508 

1853 40508 

1870 40508 

2801 40108 

2802 40108 

2804 40108 

2805 40108 

2807 40 '08 

2808 40108 

2809 40108 

2810 40108 

2812 40108 

2813 40108 

2814 40108 

2815 40108 

2816 40108 

2817 ...40108 

2828 40108 

2829 40108 

2830 40108 

2832 40108 

2833 40108 


2835 40108 

2845 40108 

2852 40108 

2870 40108 

Proposed  Rules: 

209 40146 

216 40>46 

246 40146 

252 40146 

1516 42828 

1552 42828 

49  CFR 

171 39608,40030 

172 39608.  39991,  40030 

173 40030 

178 40030 

1 92 41 821 ,  43028 

390 „ 40761 

501 43028 

571 41028,  42804,  43031 

572 43031 

575 39269 

589 43031 

653 39618 

654„....'. 39618 

800 40111 

830 40111 

831 401 1 1 

1023 39874 

Proposed  Rules: 

5 39919 

571 39308,  42496,  42830 

575 42496 

1051 40548 

1220 40548 

1312 39143 

50  CFR 

2 40301 

18 42805 

20 43314,43318 

100 40459,40461 

204 39248 

210 39271 

216 39271 

217 42809 

227 42809 

250 39271 

270 39271 

285.. 42469 

301 39663,  40227 

380 43062 

604 39271 

625 40113 

640 41828 

661 39991,  40302,  42469 

662 40303 

663 39875 

671 40763 

672 40304.40763 

673 42070 

675 39877.  40304,  40763 

676 40304,40763 

677 40763,42470 

Proposed  Rules: 

Ch.  VI 40340,40815 

17 39309.  39314.  39326. 

39337,^401 49,  40339,  40549, 
42140 

20 42960 

23 39347 

32 42668 

100 42085 

227 43106 

402 3992' 


iv  Federal  Register  /  Vol.  60,  No.  160  /  Friday.  August  18,  1995  /  Reader  Aids 

^^^^^^^""^^^^™"**"^"^^^^'^^^^— ^^*^^™^^^"^^^^^™^^— ^— ^^™'^^^^"^"^— ^— ^^— 

625 42830 

638 40150 

642 39698 

646 40815 

649 40341 

650 40341 

651 40341 

663 39144 

683 43106 

697 39700 


LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 

nave  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  IrKlusion 

in  today's  List  of  Public 

Laws. 

Last  List  August  16,  1995 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  ttie  contents  of  tf>e 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  linding  aid  is  included  in  each  publication  which  lists 
federal  Pegister  page  numbers  with  the  date  .V  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Procaasing  Coda: 

*5421 


LJ    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


L^  J; 


i^A  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


^Ci'y  S.-a:c  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  orde--  ao 


For  privacy,  check  box  oelow: 

U  Do  not  make  my  lame  available  to  other  mailers 

Check  methoti  o-'  payment: 

Ul  Check  payable  lo  Superintendent  of  Documents 

□  GPO  Deposit  .^xount 
^ard 

T — T" 


r  r—T 


-D 


I — I  1  I — I 

"3  VISA  Zi  MasterCara    !     i     i     i    i  (expiration) 


I     I     I     I 

J u 


T — r 


T-r 


m 


*  Authorizing  iignati.re;  '0.'94 

thank  you  for  your  order! 

Mail  to     S  ipenntendcnt  ot  Documents 

PO  box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  montii/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  a^ioximately  90  days 
before  this  date. 
/ .... 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


lAFR     SMITH212J 

JJOHN  SMITH 

I  212  MAIN  STREET 

:  FC»ESTVILLE  MD  20747 


DEC95  R  1  :  ;aFRDO     SMITH212J 

•  jjOHN  SMITH 

:  :  212  main  street 

:  Iforestville  md  20747 


DEC95  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptiy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  witii  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  yoar  address:  Please  SEND  YOUR  MAILING  LABEL,  along  witii  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi 
your  correspondence,  to  Uie  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Tb  order  a  new  subscription:  Please  use  the  order  f(mn  provided  below. 


*5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Omtsw  your  onfor. 

H%oa*yl 


L-T  E5|  please  enter  my  subscriptions  as  folows: 


^  ^  J\ 


nsc 


To  fax  your  orders  (2CK2)  512-2233 


The  total  cost  of  my  order  is  $. 


..  (Includes 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  ISA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Docunnents 

□  GPO  Deposit  Account    |    |    [    |    |    |    |    l-f] 
QVtSA     □  MasterCard 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  IJr« 


I 


Street  address 


City.  State.  Zip  code 


n 


(expiration  date) 

m 


Thank  you  for  your  order! 


Daytime  phone  incfcxjing  area  code 


10/94 


Purchase  order  nitfnber  (optionaQ 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-  7954 


)95 


8-21-^5 

Vol.  60  No.  161 


UMI 


— 

Monday 

L  1  J 

August  21,  1995 

" 

z 

^ 

1 1  1 

IL 

iiiii 

s 

-. 

" 

. 

C  i  i 

p 

■      \ 

nl 

^= 

S             1 

- 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 

Penalty  (or  private  use,  $300 


*  >fj  >fr  >r  *  *  *  *  jfc  j^  )^  *:  jfr  *  :(t »:  *  3  -  D I C I  T 

A  rp.    UMIS£346U  DEC   95 

UMI  SERIALS  ACQUISITIONS 

300  N  2EEB  RD 

PO  BOX  1346 

ANN  ARBOR      Ml   48106 


4S1 


8-21-85 

Vol.  60       No.  161 

Pagos  43347-43512 


Monday 
August  21,  1995 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC  and 
Atlanta,  GA,  see  announcement  on  the  inside  cover  of 
this  issue. 


n 


Federal  Register  /  Vol.  60.  No.  161  /  Monday,  August  21.  1995 


mniAL  BEf3STBR  Published  daily,  Mondaythrough  Friday, 
(not  publiahed  oo  Saturdays,  Sundays,  or  on  cimdal  holidays),  by 
dw  Office  of  the  Federal  master.  National  Archives  and  Records 
Admiaiatntion,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  StaL  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
legulationa  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Docummts,  U.S.  dovermnent  Printing  Ofnce,  Washington,  DC 
20402. 


The  Fadanl  lagialar  provides  a  uni&Hm  system  for  making 
available  to  the  public  regulations  and  1^1  notices  issued  by 
Padenl  agsnciea.  These  include  Presidential  proclamations  and 
Exacutive  Orders  and  Federal  agency  documents  having  general 
applkabUity  and  legal  effect  documents  required  to  be  published 
by  act  of  Congress  and  other  FedesBl  agency  documents  of  public 
intanat  Documents  are  cm  file  for  public  inspection  in  the  Office 
of  the  Fedanl  Register  the  day  befi»e  they  are  published,  unless 
earlier  filing  is  requestad  by  tne  issuing  agency. 

The  seel  of  the  National  Archives  and  Records  Administration 
authenticatas  this  issue  of  the  Federal  RMialar  as  the  official  serial 
publication  established  under  the  FederalRemster  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Ragisier  shall  be 
judicially  noticed. 


The  Federal  EagiBlar  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throuoh  GPO  Access,  a  service  of  the  U.S. 
Govamment  Printing  Oma.  The  online  database  is  updated  by  6 
ajn.  each  day  the  Federal  Bagiatar  is  published.  The  database 
inchidea  both  text  and  graphics  from  volume  59,  Number  1 
Oamiary  2, 1994)  forward.lt  is  available  on  a  Wide  Area 
Infannatkm  Server  (WAIS)  through  the  Internet  and  via 
asyn^ronous  dial-in.  The  annual  subscription  fee  fiv  a  single 
workatatian  is  $375.  Six-month  subscriptions  are  available  wx  $200 
■id  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-woriutation  subscriptions.  To  subscribe. 
Intanet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
nawuser  (all  lower  case);  no  pessword  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
raquirad;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
caae);  no  password  is  requireo.  FoUow  the  instructions  on  the 
saeen  to  register  for  a  subscription  for  the  Fadarai  Bagielai  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Teem  by  sending  Internet  e-mail  to 
hMMWdaOS.eids.gpc.gov,  <»  a  fax  to  (202)  512-1262,  or  by  calling 
(Mn)  512-1530  between  7  ajn.  and  5  p.m.  Eastern  time,  Monday 
throu^  Friday,  except  Federal  holidays. 

Hie  annual  subacription  price  for  the  Federal  RaaiatBr  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Radaler,  Federal 
RM^ar  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suEecription;  the  microfiche  edition  of  the  Fadaral  Ragfehw 
iiwhiHtnp  the  Federal  Rasister  Index  and  LSA  is  $433.  Six  month 
sufaacripBoDS  are  available  for  one-half  the  omual  rate.  The  charge 
far  individual  oopiee  in  paper  farm  is  $8.00  for  each  issue,  or  $8.00 
far  each  croup  of  paoes  as  actually  bound:  or  $1.50  for  eech  issue 
in  miorache  {orm.  All  prices  include  regular  domestic  postage 
end  l««««<>i"g  bitemati<nial  customers  please  add  25%  for  foreign 
>«*'"<»"g  gemit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Docummits.  ax  charge  to  your  GPO  Deposit 
Aocoont.  VISA  or  MasteiCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
152SO-7954. 

Theie  are  no  reetrictions  <m  the  republication  of  material  appearing 
in  the  Fadaral  -    " 


Haw  Ta  QIb  Tkia  PnMkatiaau  Use  the  volume  number  and  the 
pegs  nuniber.  Example:  60  FR  12345. 


® 


SUBSCRIPTIONS  AND  COPIES 


202-512-1800 
512-1806 


PUBUC 
SufaacriptkNia: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <enten>,  no 
password  <entei>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  writh  online  subscriptions  202-512-1530 

Single  copiealiark  copiaa: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Sidiacripliotts: 

Paper  or  fiche 

Asaistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For 


AidsMGlten 


loftM 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOK:        Any  person  who  use*  tlM  Fadaral  Ragistar  and  Code  of  Fsderal 
Regulations. 
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RULES 
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Agriculture  Department 
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See  Food  Safety  and  Inspection  Service 
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NOTICES 
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Fort  Devens,  MA,  43437 
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NOTICES 
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Agency  information  collection  activities  under  OMB 
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43436 
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notice  of  congressional  action  and  public  hearing 
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RULES 
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Fairchild,  43359-43362 

Jetstream,  43362-43363 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wftich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  272  and  273 
[Amdt  No.  360] 

RIN0584-AB40 

Food  Stamp  Program:  Resource 
Provision  From  the  Micltey  Leiand 
Memoriai  Domestic  Hunger  Reiief  Act 
of  1990 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Food  Stamp 
Program  regulations  to  implement 
provisions  contained  in  the  Mickey 
Leiand  Memorial  Domestic  Hunger 
Relief  Act  of  1990  (the  Leiand  Act)  and 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991 
that  expand  the  criteria  by  which  a 
resource  can  be  considered  inaccessible. 
It  finalizes  provisions  in  a  proposed  rule 
published  in  the  Federal  Register  on 
October  20, 1994. 

DATES:  This  rule  is  effective  September 
20, 1995,  and  must  be  implemented  no 
later  than  the  first  day  of  the  first  month 
beginning  after  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Supervisor,  Eligibility  and  Certification 
Regulations  Section,  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Consimier  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302,  or  by  telephone  at  (703)  305- 
2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  in 
conformance  with  Executive  Order 
12866. 


Executive  Order  12372 

The  Food  Stamp  Program  ("Program") 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.551. 
For  the  reasons  set  forth  in  the  final  rule 
and  related  Notice(s)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115,  June  24, 1983; 
or  48  FR  54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
fi'om  the  scope  of  Executive  Order 
12372  which  requires  intergqvemmental 
consultation  wiUi  State  and  local 
officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwdse 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  1)  for  program  benefit 
recipients — state  administrative 
procedures  issued  piusuant  to  7  U.S.C. 
2020(e){10)  and  7  CFR  273.15;  2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  283  (for  rules  related 
to  QC  liabilities);  3)  for  retailers  and 
wholesalers — administrative  procedures 
issued  piu^uant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  respect  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354, 94  Stat.  1164,  September  19, 
1980).  The  Administrator  of  the  Food 
and  Consumer  Service  (FCS)  has 
certified  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
State  and  local  agencies  that  administer 
the  Program  will  be  the  most  affected. 
Food  stamp  applicants  and  recipients 
will  be  affected  due  to  changes  in 
excludable  resources  for  purposes  of  the 
Food  Stamp  Program. 


Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Background 

The  Mickey  Leiand  Memorial 
Domestic  Hunger  Rehef  Act  (Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Title  XVn,  Pub.  L.  101-624, 

104  Stat.  3783);  (hereinafter  referred  to 
as  the  Leiand  Act)  made  several  changes 
to  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011,  et  seq.)  (the 
Act).  This  rulemaking  pertains  to 
section  1719  of  the  Leiand  Act  which 
amended  section  5(g)  of  the  Act,  7 
U.S.C.  2014(g)(5),  to  expand  the  criteria 
by  which  property  can  be  considered 
inaccessible  to  households  in  the 
calculation  of  their  resources  for 
purposes  of  food  stamp  eligibility.  The 
Department  originally  published  a 
proposed  rule  on  August  13, 1991  at  56 
FR  40164  regarding,  in  part,  this  Leiand 
Act  provision.  The  Department  received 
twenty  comments  on  the  proposal  to 
amend  7  CFR  273.8(e)  to  incorporate 
this  provision.  On  December  13, 1991, 
section  904  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  (Pub.  L.  102-237, 

105  Stat.  1818)  (hereinafter  referred  to 
as  the  1991  Technical  Amendments) 
further  amended  section  5(g)(5)  of  the 
Act.  The  Department  re-proposed  the 
rule  on  the  inaccessible  resources 
provision  on  October  20, 1994  at  59  FR 
52928  and  provided  the  pubUc  with  90 
days  to  comment  on  the  proposed 
provision.  For  additional  information  on 
the  provisions  of  this  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  nile,  59  Ili  52928-31. 

Tne  Department  received  12 
comments  on  this  proposed  rule,  7  from 
State  agencies  and  5  from  public  interest 
groups.  Three  commenters  supported 
the  proposed  rule  as  wntten.  One 
comment^r  opposed  the  rule  as  written. 
The  other  commenters  opposed  or 
suggested  modifications  to  one  or  more 
provisions  of  the  proposed  rule.  These 
comments  are  discussed  below. 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  Uquid  and  non- 
liquid  resoiuces  that  are  counted  when 
determining  a  household's  eligibility  for 
food  stamps.  Non-liquid  resources  such 
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as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  with  some 
exceptions,  are  included  as  resources 
because  they  can  be  converted  to  cash. 
However,  not  all  property  can  be  easily 
sold,  and  this  has  posed  significant 
problems  for  both  State  agencies 
administering  the  Food  Stamp  Program 
and  households  applying  for  benefits. 
Except  for  the  provisions  regarding 
vehicles,  ciurent  regulations  focus  on 
the  accessibility /inaccessibility  of 
resources.  In  establishing 
inaccessibility.  State  agencies  are 
compelled  to  require  a  household  to 
verify  that  the  property  it  owns,  which 
is  not  otherwise  an  exempt  resource,  has 
little  or  no  fair  market  value;  cannot  be 
sold  because  it  is  jointly  owned  with 
non-household  members  who  are 
unwilling  to  sell;  or  is  otherwise 
inaccessible.  In  many  instances, 
households  have  found  it  difficult  to 
provide  this  verification.  Further,  in 
establishing  accessibility/ 
inaccessibility,  State  agencies  may  be 
faced  with  questions  of  state  property 
law  and  probate  law.  The  situation  was 
particularly  difficult  with  heir  property, 
i.e.,  an  undivided  firactional  interest  in 
a  decedent's  property.  It  is  apparent  that 
the  treatment  of  heir  property  was  the 
primary  problem  Congress  was 
addressing  when  it  passed  section  1719 
of  the  Leland  Act,  as  the  legislative 
history  contained  in  House  Report  No. 
101-569, 101st  Congress,  2nd  Session, 
Part  1,  at  429-30,  specifically  refers  to 
the  problems  of  heir  property 
encountered  by  food  stamp  applicants 
and  State  agencies. 

Section  1719  of  the  Leland  Act 
required  the  Department  to  promulgate 
regulations  requiring  State  agencies  to 
develop  standards  for  identifying  kinds 
of  resources  that,  as  a  practical  matter, 
a  household  is  unlikely  to  be  able  to  sell 
for  any  significant  return  because  the 
household's  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household's  interest  would  be  relatively 
great.  Resources  so  identified  were  to  be 
excluded  as  inaccessible  resources  for 
food  stamp  purposes. 

In  December  1991.  section  904  of  the 
1991  Technical  Amendments  amended 
section  5(g)(5)  of  the  Food  Stamp  Act  by 
adding  to  the  end  of  this  paragraph  the 
following  new  sentences:  "A  resource 
shall  be  so  identified  (as  inaccessible)  if 
its  sale  or  other  disposition  is  imlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
The  Secretary  shall  not  require  the  State 
agency  to  require  verification  of  the 
value  of  a  resource  to  be  excluded  under 
this  paragraph  unless  the' State  agency 
determines  that  the  information 


provided  by  the  household  is 
questionable."  

The  regulations  at  7  CFR  273.8(d) 
already  exclude  jointly-owned  resoiurces 
that  can  be  shovm  to  be  inaccessible.  An 
example  is  a  bank  account  that  is 
jointly-owned  by  food  stamp  applicant 
household  and  non-household  members 
which,  by  State  law,  is  determined  to  be 
inaccessible  wholly  or  in  part  to  the 
food  stamp  household.  Also,  certain 
types  of  property  are  excluded  from 
consideration  as  a  resoiux:e  including 
property  that  the  household  is  making  a 
good  faith  effort  to  sell  (7  CFR 
273.8(e)(8)).  The  Department  believes 
that  the  amendments  to  section  5(g)(5) 
of  the  Act  were  not  intended  to  supplant 
the  existing  regulations  on  inaccessible 
resources.  Rather,  these  amendments 
were  intended  to  provide  an  additional 
exclusion  for  resources  such  as  heir 
property  or  other  property  which  is 
unlikely  to  produce  a  significant  retiim 
or  significant  funds  for  the  support  of 
the  household. 

One  commenter,  a  State  agency, 
opposed  the  rule  as  written,  citing 
administrative  complexity, 
inconsistency  with  AFDC,  and 
inequities  among  food  stamp  recipients. 
The  Department  imderstands  the  State 
agency's  concerns;  however,  it  disagrees 
with  the  commenter  about  the  rule. 
Given  the  legislative  parameters,  the 
Department  believes  it  has  crafted  a 
regulation  that  gives  States  maximum 
flexibility  to  establish  standards 
identifying  a  resource,  not  readily 
determined  inaccessible  under  existing 
regulations,  as  inaccessible  vdth  a 
minimum  amoimt  of  verification, 
without  endangering  program  integrity. 

Definition  of  "Significant  Return"  and 
"Any  Significant  Amount  of  Funds" 

The  Department  proposed  to  define 
"any  significant  retiun"  and  "any 
significant  amount  of  funds"  as  being 
one  half  the  resource  limit  for  the 
household.  The  Department  received  5 
comments  addressing  these  definitions. 
Three  commenters  supported  the 
definitions.  Two  commenters  suggested 
that  the  definitions  be  modified  to 
define  "any  significant  return"  and  "any 
significant  amount  of  funds"  as  being 
the  appropriate  resource  limit  for  the 
household. 

The  Department  has  decided  to  keep 
the  definitions  as  proposed.  For  food 
stamp  purposes,  households  are 
permitted  to  have  up  to  $2,000  in 
resources  ($3,000  for  households  if  at 
least  one  member  is  aged  60  or  older). 
(For  categorically-resource-eligible 
households,  the  issue  of  accessibility  is 
irrelevant.)  As  was  pointed  out  in  the 
proposed  rule,  current  data  show  that 


the  average  value  of  countable  resources 
for  all  food  stamp  households  is  less 
than  $100.  Ninety-five  percent  of  all 
food  stamp  households  have  $1,000  or 
less  in  countable  resources.  As  very  few 
households  participating  in  the  food 
stamp  program  have  resources 
exceeding  $1,000,  the  Department 
continues  to  believe  that  a  resource  that 
would  yield  a  retiun  of  $1,000  (or 
$1,500,  as  appropriate)  would  be  a 
significant  return  or  a  significant 
amount  of  funds  for  a  household  that  is 
otherwise  eligible  for  food  stamps. 
Accordingly,  the  Department  is 
adopting  as  proposed  the  definition  of 
"any  significant  return"  and  "any 
significant  amount  of  funds"  at  7  CFR 
273.8(e)(18)  (i)  and  (ii). 

Aggregation  of  Assets 

Two  commenters,  both  State  agencies, 
recommended  that  all  assets  being 
considered  for  a  determination  as 
inaccessible  be  added  together  prior  to 
the  determination  of  inaccessibility  and 
that  the  sum  of  those  assets  be  used  in 
the  determination.  The  Department  is 
not  adopting  this  suggestion  because  the 
legislation  is  concerned  with 
determining  the  inaccessibility  of  a 
specific  resource,  not  the  aggregate 
resources  of  a  household.  The 
Department  understands  the  State 
agencies'  concerns,  specifically  those 
concerns  deaUng  with  attempts  by 
applicants  to  have  resources  declared 
inaccessible  by  sub-dividing  one 
resource  into  multiple  units,  each  of 
which  has  a  net  value  of  less  than 
$1,000.  In  developing  their  standards. 
State  agencies  should  make  it  clear  that 
a  single  resource  cannot  be  sub-divided 
solely  to  apply  to  obtain  an  exclusion  as 
inaccessible.  Also,  the  Department 
would  like  to  emphasize  that  this 
standard  does  not  invalidate  any  other 
provision  regarding  jointly-owned 
resources  and  inaccessible  resources,  as 
described  in  7  CFR  273.8(d).  The 
Department  expects  that  State  agencies 
will  continue  to  apply  all  the  provisions 
in  7  CFR  273.8  concerning  jointly- 
owned  and  inaccessible  resources.  The 
provisions  of  this  rule  are  intended  to 
apply  only  to  those  resources  that  do 
not  readily  meet  the  requirements  in  the 
other  paragraphs  of  7  CFR  273.8  for 
exclusion,  but  would  not  provide  a 
significant  retiun  to  the  household  if 
sold. 

Negotiable  Financial  Instruments 

The  Department  proposed  in  7  CFR 
273.8(e)  to  prohibit  applying  this 
provision  to  negotiable  financial 
instruments.  In  the  preamble,  the 
Department  indicated  that  financial 
instruments  such  as  stocks  and  bonds 
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were  to  be  ccHisidered  for  this  purpose 
as  negotiable  financial  instnunents.  One 
comment  was  received  on  this 
provision.  That  commenter  pointed  out 
that  in  that  State,  a  "negotiable  financial 
instrument"  has  a  specific  legal 
meaning  and  does  not  include  financial 
resources  such  as  stocks.  The 
Department  has  revised  the  language  of 
the  provision  to  provide  that  financial 
resources  such  as  stocks,  bonds,  and 
negotiable  financial  instruments  are 
excluded  from  being  considered  an 
inaccessible  resource  under  this 
provision.  Thus,  in  the  State  in 
question,  as  in  all  other  States,  stocks 
and  bonds  are  ineligible  for  designation 
as  inaccessible  resources. 

Application  of  this  Rule  to  Vehicles 

Three  commenters  on  the  August  13, 
1991  proposed  rulemaking  discussed 
whether  or  not  vehicles  could  be 
identified  as  inaccessible  resoim»s 
under  this  provision.  As  discussed  in 
the  October  20, 1994  proposed  rule,  the 
Department  believes  that  it  is  very  clear 
from  the  statutory  language  and  the 
legislative  history  of  the  inaccessible 
resource  provision  that  it  was  not  the 
intent  of  Congress  to  include  vehicles. 
Five  conunenters,  all  public  interest 
groups,  disagreed  with  the  Department's 

Eosition.  The  Department  continues  to 
alieve,  for  the  reasons  cited  at  length 
in  the  October  20, 1994  proposed  rule, 
that  its  interpretation  that  this 
legislative  provision  does  not  apply  to 
vehicles  is  the  correct  interpretation. 
Accordingly,  the  Department  is 
adopting  as  final  the  prohibition  against 
applying  the  provision  to  vehicles. 

Quality  Control 

One  commenter  noted  that  the 
proposed  rule  did  not  address  how 
quality  control  review  would  affect  a 
situation  in  which  a  State  agency  had 
excluded  a  resource  as  imlikely  for  the 
household  to  sell  for  any  significant 
retiuTi,  and  the  ehgibility  worker  had 
not  required  the  household  to  provide 
any  verification.  The  commenter  has 
recommended  that  the  resource  should 
be  excluded  from  the  error 
determination  if  the  resource  is  an 
appropriately  excludable  resource  and 
the  State  agency  did  not  deem  the 
significant  retiun  questionable.  The 
Department  has  considered  this 
comment  and  agrees,  in  part.  The 
Department  agrees  that  any  resoiu-ce 
wmch  meets  the  standards  developed 
by  the  State  agency  to  be  considered 
imlikely  to  generate  a  significant  return 
for  the  household  must  be  excluded 
from  the  error  determination  process. 
However,  the  Department  does  not  agree 
that  the  status  of  the  resource,  as  either 


included  or  excluded  by  quality  control, 
should  be  based  strictly  on  the 
information  provided  by  the  household, 
and  on  the  eligibility  worker's 
determination  that  this  information  is 
not  questionable.  One  of  the  key  aspects 
of  the  quality  control  review  process  is 
to  determine  a  household's  actual  living 
circumstances  for  the  period  of  time 
under  review,  regardless  of  the 
information  reported  by  the  household, 
or  any  determinations  made  by  the 
eligibility  worker.  The  Department  has 
determined  that  any  resources 
discovered  in  the  course  of  the  quality 
control  review  process  which  may  be 
excluded  because  their  sale  would  not 
generate  a  significant  return  to  the 
household  must  be  treated  in  the  same 
manner  as  any  other  resource 
discovered  by  quality  control.  The 
resource  must  be  examined  by  the 
quality  control  reviewer  to  determine 
whether  or  not  the  resource  meets  the 
standards  developed  by  the  State  agency 
to  be  considered  unlikely  to  generate  a 
significant  return  for  the  household. 
Specific  quality  control  guidance 
regarding  the  review  of  these  resources 
shall  be  developed  upon  publication  of 
this  rule. 

Implementation 

The  Department  proposed  that  this 
rule  be  effective  upon  implementation 
by  State  agencies  but  in  no  event  later 
than  the  first  day  of  the  first  month 
begiiming  120  days  after  publication  of 
the  final  rule.  The  Department  did  not 
receive  any  comments  on  the 
implementation  schedule  as  proposed. 
Accordingly,  this  action  amends  7  CFR 
272.1(g)  to  add  a  new  paragraph  to 
address  implementation  requirements 
for  this  final  action. 

Quality  control  variances  resulting 
from  implementation  of  the  remaining 
provisions  of  this  final  rule  will  be 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(12),  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFE  Part  273 

Administrative  practice  and 
procedures,  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students^ 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 


1.  The  authority  citation  of  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATINQ  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(141) 
is  added  to  read  as  follows: 

S  272.1    Qeneral  tenns  and  condltiont. 


(g)  Implementation.  *  *  * 

(141)  Amendment  No.  360.  This 
provision  is  effective  September  20, 
1995,  and  must  be  implemented  no  later 
than  the  first  day  of  the  firat  month 
beginning  December  19, 1995. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.8,  a  new  paragraph  (e)(18) 
is  added  to  read  as  follows: 

§  273.8    Resource  eligibility  standards. 

•        *        *        •        • 

le)  Exclusions  from  resources.  *  *  * 

(18)  State  agencies  shall  develop  clear 
and  uniform  standards  for  identifying 
kinds  of  resources  that,  as  a  practical 
matter,  the  household  is  unable  to  sell 
for  any  significant  return  because  the 
household's  interest  is  relatively  slight 
or  because  the  costs  of  selling  the 
household's  interest  would  be  relatively 
great.  A  resource  shall  be  so  identified 
if  its  sale  or  other  disposition  is  unlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
This  provision  does  not  apply  to 
financial  instruments  such  as  stocks, 
bonds,  and  negotiable  financial 
instruments,  or  to  vehicles.  The 
determination  of  whether  any  part  of  the 
value  of  a  vehicle  is  included  as  a 
resource  shall  be  handled  using  the 
provisions  of  paragraph  (h)  of  this 
section.  The  State  agency  may  require 
verification  of  the  value  of  a  resource  to 
be  excluded  if  the  information  provided 
by  the  household  is  questionable.  The 
following  definitions  shall  be  used  in 
developing  these  standards: 

(i)  "Significant  return"  shall  be  any 
return,  after  estimated  costs  of  sale  or 
disposition,  and  taking  into  account  the 
ownership  interest  of  the  household, 
that  is  estimated  to  be  one  half  or  more 
of  the  apphcable  resource  limit  for  the 
household:  and 

(ii)  "Any  significant  amount  of  funds" 
shall  be  funds  amounting  to  one  half  or 
more  of  the  applicable  resource  limit  for 
the  household. 
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Dated:  August  10. 1995. 
Ellen  Haas. 

Under  Secretary  for  Food,  Nutrition,  and 

Consumer  Services. 

(FR  Doc.  95-20591  Filed  8-1&-95;  8:45  am] 

■LUNO  COOC  3410-30-U 


Agricultural  Mariteting  Service 
7  CFR  Parts  916  and  917 

[Docket  No.  FV95-816-3IFR] 

Nectarines  and  Fresh  Peaches  Grown 
In  California;  Expenses  and 
Assessment  Rates  for  the  1995-96 
Fiscal  Year 

AGENCY:  Agricultiu^l  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Necteuine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(Committees)  under  M.O.  Nos.  916  and 
917  for  the  1995-96  fiscal  year. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  their  programs.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers. 

EFFECTIVE  DATES:  Effective  beginning 
March  1, 1995,  through  February  29. 
1996.  Comments  received  by  September 
20. 1995.  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S.  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2523-S.  Washington, 
D.C.  20090-6456.  telephone:  (202)  720- 
5127;  or  J.  Terry  Vawter,  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
CaUfomia  93721.  telephone:  (209)  487- 
5901. 


SUPP1.EMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
916  [7  CFR  Part  916)  regulating  the 
handling  of  nectarines  grown  in 
California  and  Marketing  Agreement 
and  Order  No.  917  [7  CFR  Part  917) 
regulating  the  handling  of  fresh  peaches 
grown  in  California.  The  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

The  Department  of  AgricuUure 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  nectarines  and  peaches  grown  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  nectarines  and  peaches 
handled  during  the  1995-96  fiscal  year, 
which  began  March  1. 1995,  throu^ 
February  29. 1996.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  b6  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuemt  to  the 
Act,  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1,800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  §  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  nectarines  and  peaches 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees'  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees' 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
peaches.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  be 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees'  expected  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  4, 1995,  and 
unanimously  recommended  total 
expenses  of  $3,683,031  for  the  1995-96 
fiscal  year.  In  comparison,  this  is 
$161,604  less  than  the  $3,844,635 
expense  amount  that  was  recommended 
for  the  1994-95  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.1850  per  25-pound  container  or 
equivalent  for  the  1995-96  fiscal  year, 
which  is  $0.5  cent  higher  than  the 
assessment  rate  that  was  approved  for 
the  1994-95  fiscal  year.  The  assessment 
rate,  when  applied  to  anticipated 
shipments  of  16.860,000  25-poimd 
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containers  or  equivalent  of  nectarines 
would  yield  $3,119,100  in  assessment 
income.  Adequate  funds  exist  in  the 
Committee's  reserve  to  cover  additional 
expenses. 

Major  expense  categories  for  the 
1995-96  nectarine  budget  include 
$340,025  for  salaries  and  benefits, 
$1,534,593  for  domestic  market 
development.  $99,117  for  production 
and  cultural  research,  and  $855,000  for 
inspection.  Funds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $66,072,  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  year's  expenses. 

The  Peach  Commodity  Committee 
also  met  May  4, 1995,  and  unanimously 
recommended  total  expenses  of 
$3,736,531,  for  the  1995-96  fiscal  year. 
In  comparison,  this  is  $230,804  less 
than  the  $3,967,335  expense  amount 
that  was  recommended  for  the  1994-95 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.19  per  25-pound  container  or 
equivalent  for  the  1995-96  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  16,982,000 
25-pound  containers  or  equivalent  of 
peaches,  would  yield  $3,226,580  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee's  reserve  fund  to 
cover  additional  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  period  are  $340,025  in 
salaries  and  benefits,  $1,534,593  for 
domestic  market  development.  $99,117 
for  research,  and  $900,000  for 
inspection.  Fimds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $335,864,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committees'  recommendations,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 


and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  ca«se 
exists  for  not  postponing.the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1995-96  fiscal 
year  began  ob  March  1, 1995,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  nectarines  and  peaches 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committees  at 
public  meetings;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Pears,  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citatibn  for  both  7 
CFR  parts  916  and  917  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  A  new  §916.233  is  added  to  read 
as  follows: 

§  916.233    Expanses  and  Assessment  rate. 

Expenses  of  $3,683,031  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.1850  per  25-pound  container  or 
equivalent  on  assessable  nectarines  is 
established  for  the  1995-96  fiscal  year 
ending  on  February  29,  1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

3.  A  new  §917.257  is  added  to  read 
as  follows: 

§  91 7.257    Expenses  and  Assessment  rate. 

Expenses  of  $3,736,531,  by  the  Peach 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0. 1 9  per  25- 


pound  container  or  equivalent  of 
assessable  peaches  is  established  for  the 
1995-96  fiscal  year  ending  on  February 
29,  1996.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  15, 1995 

Teny  C.  Loog, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  95-20589  Filea  8-18-95;  8:45  am] 

BILLJNO  CODE  341fr-02-P 


7  CFR  Part  928 

[Docket  No.  FV95-92&-1IFR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  1995-96 
Fiscal  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Papaya 
Administrative  Committee  (Committee) 
imder  M.O.  No.  928  for  the  1995-96 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  July  1, 1995. 
through  June  30, 1996.  Comments 
received  by  September  20, 1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS.  USDA.  PO  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  niunber  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  T.  Chaney,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  PO 
Box  96456.  room  2523-S.  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  2202 
Monterey  Street,  suite  102  B.  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 
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SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
928  (7  CFR  part  928).  regulating  the 
handling  of  papayas  grown  in  Hawaii. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1995-96 
fiscal  year,  beginning  July  1, 1995, 
through  June  30, 1996.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&x)m.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  E)epartment  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaiian  papayas. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area,  and  are  mus  in  a  position  to 
formulate  appropriate  budgets.  The 
Committee's  budget  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Papaya  Administrative 
Committee  met  on  April  28,  1995,  and 
imanimously  recommended  expenses 
totaling  $562,044  for  its  1995-96 
budget.  The  Committee  met  again  on 
July  20, 1995,  and  unanimously 
recommended  a  new  budget  because  the 
original  budget  contained  inacciiracies. 
The  revised  recommendation  contains 
expenses  totaling  $465,800  for  the 
1995-96  budget.  This  is  a  $123,400 
reduction  in  expenses  compared  to  the 
1994-95  budget  of  $589,200. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1995-96  fiscal 
year,  which  is  the  same  as  was 
recommended  for  the  1994-95  fiscal 
year. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  33  million 
pounds,  would  yield  $293,700  in 
assessment  income.  Other  sources  of 


program  income  include  $40,000  from 
the  Hawaii  Department  of  Agriculture, 
$57,000  bom  the  USDA's  Foreign 
Agricultiu^l  Service,  $7,800  from  the 
Japanese  Inspection  program,  $3,000  in 
interest  income,  and  $4,766  from  the 
County  of  Hawaii.  Income  from  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $165,500  for  the 
market  expansion  program,  $145,000  for 
research  and  development,  and  $67,600  ' 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $112,279,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  pubhc  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1, 1995.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  papayas  handled  diu-ing 
the  fiscal  year;  (3)  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committee  at  a  public  meeting;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Not«:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  928.225  is  added  to  read 
as  follows: 

S  928.225    Expwisas  and  assessment  rate. 

Expenses  of  $465,800  by  the  Papaya 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$.0089  per  poimd  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30, 1996.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  August  15, 1995. 
Terry  C.  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  95-20590  Filed  8-18-95;  8:45  am) 

BAJJNO  CODE  3410-02-P 


7  CFR  Part  997 

[DocKet  No.  FV95-097-1 IFR] 

Assessment  Obligation  for  1995-96 
Crop  Year  Peanuts  Under  7  CFR  Part 
997;  Peanuts  Not  Subject  to  Peanut 
Marketing  Agreement  No.  146 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  implements 
an  administrative  assessment  on  farmers 
stock  peanuts  received  or  acquired  by 
handlers  who  are  not  signatory  (non- 
signatory  handlers)  to  Peanut  Marketing 
Agreement  No.  146  (Agreement).  The 
assessment  rate  for  1995-96  crop  year 
peanuts  shall  be  $.70  per  net  ton.  In 
addition,  this  rule  clarifies  which 
categories  of  farmers  stock  peanuts  are 
assessable.  This  rule  also  establishes 
that  non-signatory  handlers  shall  submit 
their  pro  rata  assessment  to  the 
Secretary  of  Agriculture.  The 
assessment  rate  is  the  same  as  the 
administrative  assessment  established 
by  the  E)epartment  on  handlers  who  are 
signers  of  the  Agreement  (signatory 
handlers). 

DATES:  Effective  July  1, 1995.  through 
June  30, 1996.  Comments  which  are 
received  by  September  20, 1995  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Cleric, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  D.C.  20090-6456,  FAX 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2020,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  pursuant  to 
the  requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674),  and  as 
further  amended  December  12, 1989; 
Public  Law  101-220,  section  4  (1),  (2), 
103  Stat.  1878,  December  12, 1989;  and 
PubUc  Law  103-6fi  section  8b(b)(l),  107 
Stat.  312,  August  10,  1993. 

The  Department  is  issuing  this  rule  in 
conformance  with  Fxecutive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  The  Department  is  establishing 
a  1995-96  crop  year  assessment  rate 
applicable  to  non-signatory  handlers 
effective  July  1, 1995-June  30, 1996. 
Farmers  stock  peanuts  received  or 
acquired  by  non-signatory  handlers 
during  that  crop  year  will  be  subject  to 
the  assessment.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  interim  final  rule. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  and,  thus,  will  be  subject  to 
the  regulations  specified  herein.  There 
are  also  approximately  47,000  producers 
of  peanuts,  who  potentially  might  do 


business  with  these  handlers.  The  Small 
Business  Administration  now  defines 
small  agricultiu^l  service  firms  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000  and  small 
agricultural  producers  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  non-signatory  handlers 
and  peanut  producers  may  be  classified 
as  small  entities. 

The  Agreement  was  established  in 
1965  And  plays  a  very  important  role  in 
maintaining  the  industry's  quality 
control  efforts:  The  Peanut 
Administrative  Committee  (Committee) 
was  established  by  the  Agreement  and 
works  with  the  Department  in 
administering  the  marketing  agreement 
program.  Approximately  95  percent  of 
the  domestically  produced  peanut  crop 
is  marketed  by  handlers  who  are 
signatory  to  the  Agreement. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Agreement 
requirements  provide  that  farmers  stock 
peanuts  with  visible  Aspergillus  flaws 
mold  (the  principal  soiux:e  of  aflatoxin) 
must  be  diverted  to  non-edible  uses. 
Each  lot  of  shelled  peanuts  destined  for 
edible  channels  must  be  officially 
sampled  and  chemically  tested  for 
anatoxin  by  Department  laboratories  or 
laboratories  approved  by  the  Committee. 

Public  Law  101-220  amended  section 
608b  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non- 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Approximately  5 
percent  of  the  U.S.  peanut  crop  is 
marketed  by  non-signer  handlers. 

Regulations  to  implement  Pub.  L. 
101-220  were  issued  and  made  effective 
on  December  4, 1990  (55  FR  49980).  The 
regulations,  which  have  been  amended 
several  times,  are  published  in  7  CFR 
Part  997— Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Persons  Not  Subject 
to  the  Peanut  Marketing  Agreement. 
Under  these  provisions,  no  peanuts  may 
be  sold  or  otherwise  disposed  of  for 
human  consumption  if  the  peanuts  fail 
to  meet  the  edible  quality  requirements 
of  the  Agreement.  All  amendments  were 
made  to  ensure  that  the  non-signer 
handling  requirements  remain  the  same 
as,  or  are  equal  to,  the  handling 
requirements  applied  to  signatory 
handlers  under  the  Agreement. 

Public  Law  103-66  (107  Stat.  312) 
provides  for  mandatory  assessment  of 
farmer's  stock  peanuts  acquired  by  non- 
signatory  peanut  handlers.  Under  this 
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law,  paragraph  (b)  of  section  1001,  of 
the  Agricultural  Reconciliation  Act  of 
1993,  specifies  that:  (1)  Any  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  on 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  be  petid  to  the 
Secretary. 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  a  per  ton,  administrative 
assessment  of  farmers  stock  peanuts 
received  or  acquired  by  signatory 
handlers  for  the  upcoming  crop  yettr. 
The  crop  year  covers  the  12-month 
period  from  July  1  to  June  30. 

The  Committee  met  on  March  23, 
1995,  and  unanimously  recommended  a 
$.70  administrative  assessment  per  ton 
of  1995-96  crop  year  farmers  stock 
peanuts  received  or  acquired  by 
signatory  handlers.  The  Department 
published  an  interim  final  rule  in  the 
May  17, 1995,  issue  of  the  Federal 
Register  (60  PR  26348)  which 
implemented  such  an  administrative 
assessment  on  signatory  handlers. 

Peanuts  will  be  assessed  based  on  the 
rate  applicable  to  the  crop  year  in  which 
the  lot  is  presented  for  incoming 
inspection.  Therefore,  pursuant  to  Pub. 
L.  103-66,  this  interim  final  rule 
provides  notice  that,  for  the  1995-96 
crop  year,  the  Department  will  assess 
non-signatory  handlers  a  $.70 
administrative  assessment  per  net  ton  of 
farmers  stock  peanuts  received  or 
acquired  by  non-signatory  handlers. 

This  rule  clarifies  which  categories  of 
farmers  stock  peanuts  are  assessed. 
Segregation  1  peanuts  are  assessed 
under  the  Agreement  and  under  this 
regulation.  Until  recently,  all 
Segregation  2  and  3  peanuts  were 
subject  to  assessment.  However,  the 
Committee  recommended  that  signatory 
handler  assessments  should  not  be 
applied  to  Segregation  2  and  3  peanuts 
that  are  crushed  for  oil.  Crushing 
represents  the  minimum  market  value 
that  handlers  can  receive  for  poor 
quality  peanuts.  Thus,  it  is  reasonable 
that  assessments  should  not  be  applied 
to  such  peanuts.  The  Secretary 
approved  the  Committee's 
recommendation  by  issuing  an  interim 
final  rule  in  the  July  17, 1995,  issue  of 
the  Federal  Register  (60  PR  36207. 
Thus,  this  rule  also  establishes  that 
Segregation  2  and  3  peanuts  acquired  by 
non-signatory  handlers  and  disposed  of 
to  crushing  shall  not  be  assessed 
pursuant  to  §  997.51.  Under  some 
surplus  market  conditions.  Segregation 
1  peanuts  may  also  be  crushed  for  oil. 
However,  such  peanuts  are  not  exempt 
from  assessments. 


The  assessment  will  be  applied  to  all 
such  peanuts  received  or  acquired  for  a 
handler's  account,  including  the 
handler's  own  production.  The 
assessment  will  be  based  on:  (1) 
Tonnage  reported  on  incoming 
inspection  certificates  of  each  handler's 
Segregation  1  farmers  stock  peanuts 
received  or  acquired  for  the  handler's 
account,  and  (2)  Segregation  2  and  3 
tonnage  received  or  acquired  for  non- 
edible  uses,  except  Segregation  2  and  3 
peanuts  sent  to  crushing. 

Segregation  1  peanuts  are  defined  as 
fanners  stock  peanuts  with  not  more 
than  2  percent  damaged  kernels  nor 
more  than  1.00  percent  concealed 
damage  caused  by  rancidity,  mold,  or 
decay  and  which  are  free  from  visible 
Aspergillus  flavus.  Segregation  2 
peanuts  are  defined  as  farmers  stock 
peanuts  with  more  than  2  percent 
damaged  kernels  or  more  than  1.00 
percent  concealed  damage  caused  by 
rancidity,  mold,  or  decay  and  which  are 
free  from  visible  Aspergillus  flavus. 
Segregation  3  peanuts  are  defined  as 
farmers  stock  peanuts  with  visible 
Aspergillus  flavus. 

Handling  is  defined  in  §  997.14  as 
engaging  in  the  receiving  or  acquiring, 
cleaning  and  shelling,  cleaning  inshell, 
or  crushing  of  peanuts  and  in  the 
shipment  (except  as  a  common  or 
contract  carrier  of  peanuts  owned  by 
another)  or  sale  of  cleaned  inshell  or 
shelled  pbanuts  or  other  activity  causing 
peanuts  to  enter  the  current  of 
commerce.  Handling  does  not  include 
the  sale  or  delivery  of  peanuts  by  a 
producer  to  a  handler  or  to  an 
intermediary  person  engaged  in 
delivering  peanuts  to  handlers  and  the 
sale  or  delivery  of  peanuts  by  such 
intermediary  to  a  handler. 

Section  997.15  defines  a  non- 
signatory  handler  as  "any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
an  assembler,  a  warehouseman  or  other 
intermediary  between  the  producer  and 
the  person  handler:  Provided,  That  this 
term  does  not  include  handlers 
signatory  to  the  Peanut  Marketing 
Agreement." 

Thus,  for  the  1995-96  crop  year,  a 
handler  who  receives  or  acquires  a 
100,000  pound  shipment  of  Segregation 
1  farmers  stock  peanuts  will  pay  an 
assessment  of  $35  (100,000  pounds  is  50 
tons,  times  70  cents  per  ton,  equals  $35). 

The  assessment  is  applied,  pro  rata, 
on  each  non-signatory  handler  who  is 
the  first  handler  to  receive  or  acquire  an 
assessable  lot  of  farmers  stock  peanuts. 
Only  one  assessment  is  applied  to  each 
farmers  stock  peanut  lot.  Assessments 
will  not  be  applied  on  peanuts  received 
or  acquired  from  other  handlers, 


speculators,  buying  points,  brokers,  or 
other  entities  who  have  paid 
assessments  on  the  peanuts  received  or 
acquired. 

Assessments  will  not  be  applied  on 
peanutsreceived  on  behalf  of  an  area 
association  pursuant  to  a  peanut 
receiving  and  warehouse  contract. 

Non-signatory  producer/handlers  who 
store  peanuts  of  their  own  production 
("farm-stored"  peanuts)  will,  at  some 
point  prior  to  further  handling,  obtain 
incoming  inspection  on  such  peanuts. 
At  the  time  of  incoming  inspection, 
such  producer/handlers  shall  pay  their 
pro  rata  administrative  assessment  on 
such  farm  stored  peanuts. 

Speculators,  brokers,  or  other  entities 
who  take  possession  of  farmers  stock 
peanuts,  submit  such  peanuts  for 
incoming  inspection,  and  subsequently 
enter  such  peanuts  into  edible  and  non- 
edible  channels  of  commerce  will  pay 
assessments  on  such  peanuts — except 
Segregation  2  and  3  peanuts  crushed  for 
oil. 

A  crop  year's  original  assessment  may 
be  increased  by  the  Secretary  to  cover  a 
deficit  in  administrative  funds,  but  only 
if  based  on  a  similar  increase  applied  by 
the  Secretary  on  signatory  handlers. 
Such  an  increase  will  be  applied  on  all 
assessable  peanuts  handled  by  non- 
signatory  handlers  during  the  crop  year 
in  which  the  increased  assessment 
occurred. 

Also  pursuant  to  Pub.  L.  103-66,  this 
rule  establishes  that  non-signatory 
handlers  pay  their  administrative 
assessment  to  the  Secretary.  The 
Secretary  will  bill  non-signatory 
handlers  on  a  periodic  basis  determined 
by  the  Secretary.  Each  non-signatory 
handler  will  be  responsible  for  remitting 
payment  by  the  date  specified.  Payment 
in  the  form  of  a  personal  check, 
cashier's  check,  or  money  order  shall  be 
remitted  to  the  Department.  Audits  of 
each  handler's  account  may  be 
conducted  by  the  Department  to 
reconcile  farmers  stock  peanuts  received 
or  acquired  and  assessments  paid. 

This  interim  final  rule  is  the  third 
notice  of  intent  to  assess  non-signatory 
peanut  handlers.  A  similar  assessment 
notice  for  the  1994  crop  year  was 
published  in  the  August  3, 1994  issue  of 
the  Federal  Register  (59  PR  39419). 
However,  because  the  Department  was 
imprepared  to  begin  collecting  farmers 
stock  data  and  unable  to  commence  an 
assessment  billing  and  collection 
procedure,  implementation  of 
assessments  was  delayed  until  the 
1995-96  crop  year  (60  PR  6394, 
February  2, 1995). 

The  Department  corrects  an  error  in 
the  sample  assessment  obligation 
calculation  published  in  that  final  rule. 
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The  erroneous  example  indicated  that 
application  of  a  $.60  per  ton  assessment 
rate  on  50,000  tons  of  Segregation  1 
farmers  stock  peanuts  would  result  in 
an  assessment  obligation  of  $60. 
However,  the  correct  assessment 
obligation  in  that  example  should  have 
been  $30  (50  tons,  times  $.60  per  ton, 
equals  $30). 

Violation  of  this  assessment 
regulation  may  result  in  a  penalty  in  the 
form  of  an  assessment  by  the  Secretary 
equal  to  140  percent  of  the  support  price 
of  quota  peanuts  for  the  crop  year 
during  which  the  violation  occurs.  The 
support  price  for  quota  peanuts  is 
determined  under  7  U.S.C.  1445c-3. 

This  administrative  assessment  rate 
will  impose  some  additional  costs  on 
non-signatory  handlers.  However,  the 
costs  will  be  in  the  form  of  uniform 
assessments  on  all  handlers  who  are  not 
signatory  to  the  Agreement  as  well  as  all 
signatory  handlers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  0MB 
No.  0581-0163. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  required  by  law.  This 
administrative  assessment  will  be 
applied  uniformly  to  all  non-signatory 
handlers  and  will  be  of  benefit  to  all. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Public  Law  103-66  requires 
the  Department  to  impose  an 
administrative  assessment  on  peanuts 
received  or  acquired  for  the  account  of 
non-signatory  handlers;  (2)  notice  of 
intent  to  assess  the  1995  crop  peanuts 
was  published  in  the  Federal  Register 
as  a  finalization  of  an  interim  final  rule 
on  February  2, 1995  (60  PR  6394);  (3) 
the  peanut  crop  year  begins  July  1,  and 
to  achieve  the  intended  purpose  of  the 
law  this  action  should  be  taken 
promptly;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  any 
rule. 


List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  997  is  amended  as 
follows: 

PAFTT  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  paragraph  rb)(6)  is  added  to 
§  997.40  to  read  as  follows: 

§  997.40    Reconditioning  and  disposition  of 
peanuts  falling  quality  raquirements. 

•        *        *        •        • 

(b)*  •  * 

(6)  Peanuts  handled  pursuant  to 
paragraphs  (b)(4)(i)  and  (b)(4)(iii)  of  this 
section  are  exempt  from  §997.51 
Assessments. 

3.  A  new  undesignated  centerheading 
and  §  997.100  are  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Implementing  Regulation 

§  997. 1 00    Assessments. 

For  the  1995-96  crop  year,  the 
administrative  assessment  is  $0.70  per 
net  ton  of  assessable  farmers  stock 
peanuts  received  or  acquired  by  each 
non-signatory  handler. 

Dated:  August  15, 1995. 
Terry  C.  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 
(PR  Doc.  95-20644  Filed  8-18-95;  8:45  am] 

BILUNO  COOC  M10-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  117 

[Docket  No.  93-04a-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Test  Animals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  allow  appropriate 
treatment  of  certain  sick  or  injured  test 
animals  and  the  humane  destruction  of 
dying  animals  used  in  the  testing  of 


veterinary  biological  products.  The 
effect  of  diis  action  is  to  eliminate 
unnecessary  discomfort  to  animals  used 
in  vaccine  testing.  The  amendment 
provides  the  firms  with  a  previously 
unauthorized  option  for  handling  test 
animals  that  are  accidentally  injured, 
become  ill,  or  exhibit  unfavorable 
reactions  for  reasons  not  due  to  the  test. 
These  animals  may  be  removed  from  the 
test  and  treated  or  humanely  destroyed. 
In  addition,  test  animals  that  show 
clinical  signs  of  illness  resulting  from 
the  test  may  be  treated  or  humanely 
destroyed  when  death  is  certain  to  occur 
without  therapeutic  intervention. 

This  action  is  necessary  to  provide  for 
the  treatment  or  humane  destruction  of 
ill  or  injured  test  animals  under  defined 
conditions.  This  option  is  not  currently 
allowed  by  the  regulations  for  test 
animals. 

EFFECTIVE  DATE:  September  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1237,  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  117 
pertain  to  veterinary  biological  products 
that  are  licensed  under  the  Virus- 
Serum-Toxin  Act  on  the  basis  of  their 
purity,  safety,  potency,  and  efficacy.  In 
the  course  of  evaluating  a  biological 
product,  it  is  necessary  to  conduct 
potency,  safety,  or  efficacy  tests  in 
animals. 

This  amendment  is  intended  to 
eliminate  unnecessary  discomfort  or 
suffering  in  the  test  animals  as  a  result 
of  injury,  unfavorable  reactions,  or 
illness  attributable  to  the  test. 

On  October  25, 1994,  we  published  in 
the  Federal  Register  (59  PR  53612- 
53613,  Docket  No.  93-048-1)  a  proposal 
to  amend  the  regulations  in  9  CFR 
117.4.  We  proposed  that  test  animals 
which  exhibit  clinical  signs  of  illness, 
become  accidentally  injured,  or  exhibit 
unfavorable  reactions  through  events 
not  associated  v^th  the  test,  may  be 
removed  from  the  test  and  be  treated  or 
humanely  destroyed.  We  also  proposed 
to  allow  for  the  treatment  of  test  animals 
showing  illness  due  to  the  test  or 
humane  destruction  of  test  animals 
which  show  clinical  signs  of  illness 
attributable  to  the  challenge 
microorganism,  which  are  likely  to 
result  in  death. 

We  solicited  comments  concerning 
our  proposed  amendment  for  60  days 
ending  December  27, 1994.  We  received 
two  comments  by  that  date.  Both 
conunents  were  from  producers  of 
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veterinary  biological  products.  We 
carefully  considered  the  comments  we 
received.  They  are  discussed  below. 

One  commenter  supported  the 
proposed  rule  as  written. 

liie  second  commenter  believed  that 
the  rule  should  include  a  provision  to 
allow  treatment  for  those  animals  that 
show  certain  clinical  signs  indicative  of 
susceptibility  to  challenge  (defined  in 
an  Outline  of  Production),  rather  than 
waiting  until  such  animals  have 
progressed  to  a  point  when  death  is 
certain  to  occur  without  theifefwutic 
intervention. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  cannot 
accept  this  recommendation  because 
use  of  clinical  signs  as  a  test  endpoint 
may  result  in  a  product  that  is 
sufficiently  potent  to  protect  against  a 
mild  challenge  that  causes  certain 
disease  symptoms,  but  not  sufficiently 
potent  to  protect  against  severe  clinical 
disease  or  death  from  natural  challenge. 
APHIS  notes  that  the  level  of  challenge 
used  in  animal  potency  tests  may  have 
a  significant  effect  on  \he  results  of  tests. 
In  order  to  ensure  that  a  product  will 
have  adequate  potency  to  protect 
animals  against  severe  clinical  disease 
or  death  resulting  from  natural 
challenge,  many  standard  requirements 
for  veterinary  biological  products 
currently  require  a  challenge  that  is 
strong  enough  to  cause  death  in  the  test 
animals.  In  such  cases,  assessment  of 
susceptibility  to  challenge  based  solely 
on  clinical  signs  would  not  provide  an 
equivalent  alternative  to  one  based  on 
death  or  the  expectation  of  death. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

The  rule  provides  that  animals  used 
in  testing  biological  products  which 
become  ill,  accidentally  injiu^d,  or 
exhibit  unfavorable  reactions  as  a  result 
of  factors  not  due  to  the  test  could  be 
removed  from  the  test  and  be  treated  or 
humanely  destroyed.  The  rule  also 
provides  for  the  treatment  or  humane 
destruction  of  animals  which  are 
expected  to  die  as  a  result  of  the  testing 
of  a  veterinary  biologic.  The  objective  of 
the  rule  is  to  provide  humane 
alternatives  when  conducting  such  tests 


in  order  to  eliminate  any  unnecessary 
discomfort  to  animals. 

The  rule  does  not  require  additional 
testing  of  animals.  It  simply  provides  an 
option  which  was  not  previously 
available  for  the  treatment  of  test 
animals  under  certain  conditions. 
Therefore,  the  rule  is  not  anticipated  to 
increase  costs  to  producers  of  veterinary 
biological  products. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  mle  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Rednctirai  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  117 

Animal  biologies.  Animals. 
Accordingly,  9  CFR  part  117  is 
amended  as  follows: 

PART  117— ANIMALS  AT  LICENSED 
ESTABLISHMENTS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  117.4,  new  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

§117.4   Test  animals. 

*        •        •        •        * 

(d)  Ehiring  the  course  of  a  test, 
animals  that  are  injured  or  show  clinical 
signs  of  illness  or  unfavorable  reactions 
that  are  not  due  to  the  test  may  be 
removed  from  the  test  and  treated  or 
humanely  destroyed.  If  sufficient 


animals  do  not  remain  for  the  test  to  be 
evaluated,  the  test  shall  be  declared 
inconclusive  and  may  be  repeated. 

(e)  Test  animals  that  show  clinical 
signs  of  illness  that  are  due  to  the  test 
may  be  treated  or  humanely  destroyed 
if  the  illness  has  progressed  to  a  point 
(defined  in  the  filed  Outline  of 
Production)  when  death  is  certain  to 
occur  without  therapeutic  intervention. 
When  interpreting  the  results  of  the  test, 
the  animals  that  were  treated  or 
humanely  destroyed  because  of  illness 
due  to  the  test  and  the  animals  that  have 
died  fi-om  illness  due  to  the  test  prior  to 
being  humanely  destroyed  shall  be 
combined  into  a  common  statistic  of 
mortality  due  to  the  test. 

Done  in  Washington,  DC,  this  14th  day  of 
August  1995. 

Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
HealUt  Inspection  Service. 

[FR  Doc.  9S-20592  Filed  8-18-95;  8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

[Docket  No.  94-027F] 

RIN  0583-AB84 

Transporting  Undenatured  Poultry  Feet 
to  Ottier  Establishments  for 
Processing  Prior  to  Export 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  to  permit  the  transportation 
of  undenatured  poultry  feet  from  one 
federally  inspected  poultry 
establishment  to  another  establishment 
for  further  processing  before  the  feet  are 
exported.  Establishments  are  permitted 
to  ship  undenatured  poultry  feet  to 
another  establishment  for  export 
provided  that  the  receiving 
establishment  maintains  records  that 
identify  the  incoming  undenatured 
poultry  feet,  their  source,  and  their 
location  at  all  times  during  processing. 
The  receiving  establishment  is  required 
to  certify  in  writing  that  the  poultry  feet 
have  not  been,  nor  will  be,  commingled 
with  other  products  intended  for  human 
consumption  within  the  United  States. 
This  rulemaking  was  initiated  in 
response  to  a  petition  submitted  to  the 
Agency  by  DanD  Food  Marketing,  Inc., 
Springfield,  MO. 
EFFECTIVE  DATE:  September  20,  1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700;  (202)  720-7164. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  458)  prohibits 
the  sale  or  transportation,  &t)m  an 
official  establishment,  of  any 
slaughtered  poultry  from  which  the  feet 
have  not  been  removed,  except  as  may 
be  authorized  by  regulations  of  the 
Secretary.  Section  381.147(b)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.147(b))  permits  the 
processing  of  poultry  feet  for  use  as 
human  food  when  handled  in  a  manner 
approved  by  the  (FSIS)  Administrator  in 
specific  cases.  Section  381.190(b)  also 
permits  poultry  feet  collected  and 
handled  in  an  acceptable  manner  at  an 
official  establishment  to  be  shipped 
from  the  official  establishment  and  in 
commerce  directly  for  export  for  further 
processing  as  human  food,  if  they  have 
been  examined,  found  to  be  suitable  for 
such  purpose,  and  labeled  as  prescribed. 

In  1994,  DanD  Food  Marketing,  Inc., 
Springfield,  MO,  a  poultry  slaughterer 
and  processor,  petitioned  FSIS  to  amend 
the  poultry  products  inspection 
regulations  to  permit  the  transportation 
of  undenatured  poultry  feet  from  one  or 
more  establishments  to  another 
establishment,  where  the  feet  would  be 
further  processed  for  export.  The 
petitioner  provided  FSIS  with 
documents  that  set  forth  the  procedures 
and  safeguards  that  would  be  used  by 
the  receiving  establishment  when 
handling  and  processing  the 
undenatured  poultry  feet.  FSIS  has 
reviewed  the  information  submitted  by 
the  petitioner  and  has  determined  that 
the  proposed  procedures  would  ensure 
that  the  undenatured  poultry  feet  are 
neither  diverted  to  nor  commingled 
with  any  product  intended  for  domestic 
use. 

The  foreign  demand  for  poultry  feet 
continues  to  increase.  However,  as 
currently  written,  9  CFR  381.190(b)  does 
not  pwmit  an  exporter  of  poultry  feet  to 
ship  undenatured  product  from  one 
slaughter  establishinent  to  a  central 
establishment  for  processing  before 
export.  To  prevent  the  possible 
commingling  of  the  poultry  feet  with 
poultry  products  intended  for  domestic 
consumption,  exporters  must  ship  the 
poultry  feet  directly  overseas  from  the 
original  slaughter  establishment.  As  a 
result,  it  is  difficult  for  the  exporters  to 


keep  up  with  the  foreign  demand  for  the 
poultry  feet  due  to  a  lack  of  space  and 
manpower  in  some  slaughter 
establishments.  This  final  rule  allows 
processing  establishments  to  use  a 
central  establishment  for  pre-export 
processing  of  poultry  feet  provided  the 
establishment  official  at  the  receiving 
processing  establishment  remains 
accountable  for  the  identification  of  the 
source  and  the  location  of  the  poultry 
feet  at  all  times  prior  to  their  export. 
When  poultry  feet  are  handled  in 
accordance  with  9  CFR  381.190(c), 
sanitary  transportation  conditions  are 
maintained,  and  the  possibility  of  the 
product  becoming  contaminated  or 
adulterated  while  en  route  to  another 
establishment  for  processing  prior  to 
export  is  minimized.  Therefore,  we  are 
amending  the  regulations  to  allow  the 
transportation  of  undenatured  poultry 
feet  from  one  or  more  establishments  to 
another  official  establishment  for  further 
processing  before  export. 

Section  381.175(a)  of  the  poultry 
products  inspection  regulations  requires 
that  every  person,  firm,  or  corporation 
engaged  in  certain  activities  related  to 
poultry  production  and  distribution 
maintain  records  which  fully  and 
correctly  disclose  all  transactions 
involved  in  the  business.  Section 
381.175(b)  details  the  kinds  of  records 
that  must  be  maintained,  but  does  not 
specify  the  format  for  such 
recordkeeping.  "Transactions"  have 
been  traditionally  interpreted  by  FSIS  to 
be  sales,  purchases,  transportation, 
receipt,  or  handling  of  poultry  products 
that  would  demonstrate  the  sources  of 
the  poultry  products. 

This  final  rule  requires  those 
processing  establishments  that  receive 
undenatured  poultry  product  from 
slaughter  establishments  for  further 
processing  before  export  overseas  to 
maintain  records  that  identify  the 
incoming  product,  i.e.,  poultry  feet,  and 
their  source,  and  identify  the  location  of 
the  product  at  all  times  during  the 
processing  and  preparation  for  export. 
In  addition,  an  establishment  official 
must  certify  that  the  poultry  product  has 
not  been  and  will  not  be  commingled 
with  any  products  intended  for  human 
consumption  within  the  United  States. 

These  recordkeeping  requirements 
enable  FSIS  and  the  receiving 
processing  establishments  to  accurately 
identify  and  locate  the  undenatured 
poultry  product  intended  for  export 
while  still  in  the  central  establishment. 
As  a  result,  FSIS  can  easily  determine 
that  the  product  has  not  been 
commingled  with  any  products 
intended  for  domestic  consumption. 


Discussion  of  Comments 

FSIS  received  one  comment  in 
response  to  the  proposed  rule.  The 
commenter,  a  turkey  products 
processor,  is  in  favor  of  the  proposal  for 
the  following  reason:  having  the  ability 
to  transport  products  of  this  nature, 
specifically  turkey  feet,  between 
facilities  will  allow  the  company  to 
process  the  product  for  the  ultimate 
consumer  in  a  safe  and  sanitar>'  manner, 
using  the  most  economical  means 
possible. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Poultry  Products  Inspection  Act  (PPIA) 
from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  poultry  products  that  are  in 
addition  to,  or  diH^erent  than,  those 
imposed  under  the  PPIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
.preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  States  that  maintain  poultry 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  final  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  appUcable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule.  However,  the  administrative 
procedures  s{>ecified  in  9  CFR  §  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  PPIA. 

Efliect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities,  as 
defined  by  the  Regulatcny  Flexibility 
Act  (5  U.S.C.  601).  This  final  rule 
requires  establishments  that  receive 
undenatured  poultry  product  for 
processing  prior  to  export  to  record  the 
source  of  the  incoming  product,  identify 
its  location  at  all  times  during 
processing  and  preparation  for  export, 
and  certify  that  the  product  has  not 
been,  nor  will  be,  commingled  with  any 
product  intended  for  domestic  use. 
While  some  establishments  may  have  to 
change  their  oirrent  recordkeeping 
practices  and  make  changes  to  their 
production  practices  to  accommodate 
the  proposed  recordkeeping 
requirements,  no  significant  economic 
impact  will  be  imposed  on  the 
establishments. 

Paperwork  Requirements 

Under  this  final  rule,  receiving 
poultry  processing  establishments  are 
required  to  maintain  records  that 
indicate  the  source  of  the  incoming 
undenatured  poultry  product,  and  track 
the  poultry  product  through  processing 
and  preparation  for  export.  In  addition, 
an  official  of  the  receiving  establishment 
must  certify  in  writing  that  the  product 
has  not  been,  nor  will  be,  commingled 
with  any  product  intended  for 
consumption  in  the  United  States. 
Establishments  may  develop  their  own 
systems  for  gathering  and  maintaining 
this  information.  These  recordkeeping 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0583-0104. 

List  of  Subjects  in  9  CFR  Part  381 

Exports,  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements,  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
381  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  138  7  U.S.C.  450;  21 
U.S.Q  451-470;  7  CFR  2.17, 2.55. 

(2)  Section  381.190(b)  is  amended  by 
revising  the  phrase  "in  si'bpart  C  or  T" 
in  the  first  sentence  to  read  "in  this 
paragraph  (b)  and  subpart  C  or  T"  and 
designating  that  sentence  as  paragraph 
(b)(1);  by  designating  the  second,  thhtl, 
and  fourth  sentences  as  p>aragraphs 
(b}(2)(i)  through  (iii);  by  revising  new 
paragraph  (b)(2)(i);  in  new  paragraph 
(b)(2)(ii)  by  redesignating  the 
subparagraphs  formerly  designated  as 
(1)  through  (3)  as  (A)  through  (C);  and 


by  adding  a  new  paragraph  (b)(3)  to  read 
as  follows: 

§381.190    Transactions  In  slaughtered 
poultry  and  ottwr  poultry  products 
restricted;  vehicle  sanitation  requlr«n>ent8. 

***** 

(b)(1)  *  *  *,  except  as  otherwise 
provided  in  this  paragraph  (b)  and 
subpart  C  or  T. 

(2)(i)  Poultry  heads  and  feet  that  are 
collected  and  handled  at  an  official 
establishment  in  an  acceptable  manner 
may  be  shipped  from  the  official 
establishment  directly  for  export  as 
human  food,  if  they  have  been 
examined  and  found  to  be  suitable  for 
such  piupose,  by  an  inspector  and  are 
labeled  as  prescribed  in  this  paragraph. 

•  *        •        *        • 

(3)(i)  Poultry  heads  and  feet  that  are 
collected  and  handled  at  an  official 
establishment  in  an  acceptable  manner 
may  be  shipped  &t)m  the  official 
establishment  and  in  commerce  directly 
to  another  official  establishment  for 
processing  before  export,  provided  the 
receiving  establishment  maintains 
records  that: 

(A)  Identify  the  source  of  the 
incoming  undenatured  poultry  product; 

(B)  Identify  the  location  of  the 
product  at  all  times  during  processing 
and  preparation  for  export;  and 

(C)  Contain  a  written  certification 
from  an  official  of  the  receiving 
establishment  that  the  undenatured 
poultry  product  intended  for  export  has 
not  been,  and  will  not  be,  commingled 
with  any  product  intended  for 
consumption  in  the  United  States. 

(ii)  The  receiving  establishment  may 
only  ship  the  undenatured  poultry 
product  intended  for  export  in 
accordance  with  the  inspection  and 
labeling  requirements  of  paragraph 
(b)(2)  of  this  section. 

*  *        •        •        • 

Dated:  August  11, 1995. 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  95-20471  Filed  8-18-95;  8:45  am) 

BIUJNO  COOe  3410-OM-P 


NUCLEAR  REGULATORY 

coMiynssiON 

10  CFR  Part  55 

Public  Meeting  on  the  Pilot  Operator 
Licensing  Initial  Examination  Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Annoimcement  of  meeting. 

SUMMARY:  The  United  States  Nuclear 
Regulatory  Commission  (USNRC)  will 


hold  a  public  information  workshop 
with  industry  to  discuss  the  pilot 
Operator  Licensing  Initial  Examination 
Process  and  to  discuss  NRC 
expectations  regarding  industry 
participation  and  implementation.  The 
workshop  is  open  to  the  public  as 
observers.  The  workshop  will  provide 
the  participants  an  opportunity  to  be 
informed  on  the  pilot  process,  ask 
questions  of  the  staff,  make  comments 
during  the  discussions,  or  submit 
written  comments  for  NRC 
consideration.  Written  comments 
received  from  interested  parties  unable 
to  attend  the  workshop  will  also  be 
considered. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  September  26, 1995,  from  9:00 
am  to  5:00  pm.  Submit  registration  by 
September  15, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NRC's  Two  White  Flint  North 
building  in  the  auditorium,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852-2738.  Forward  the  attached 
registration  form  to  the  FOR  FURTHER 
INFORMATION  CONTACT. 

Written  comments  should  be  mailed 
to:  Chief,  Rules  Review  and  Directives 
Branch,  EKvision  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  M/S  T-6-D- 
59,  USNRC,  Washington,  DC,  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Vick,  M/S  O-lO-D-22,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nucleeur  Reactor  Regulation, 
Washington,  DC  20555,  Telephone  (301) 
415-3181;  FAX  301-415-2260; 
INTERNET:LXV@NRC.GOV 

SUPPLEMENTARY  INFORMATION:  In  SECY- 
95-075,  dated  March  24, 1995,  the 
Commissioners  were  briefed  on  the 
proposed  changes  to  the  NRC  Operator 
Licensing  Program.  The  briefing 
described  the  staff's  intent  to  revise  the 
process  for  examining  candidates 
applying  for  reactor  operator  (RO)  or 
senior  reactor  operator  (SRO)  licenses  at 
power  reactor  facilities  and  to  adjust  the 
degree  of  NRC  involvement  in  facility 
requalification  examinations.  These 
changes  are  part  of  NRC's  continuing 
efforts  to  streamline  the  functions  of  the 
Federal  government  consistent  with 
Administration  initiatives  and  to 
accommodate  anticipated  resource 
reductions. 

To  ensiue  that  adequate  seating  is 
available,  persons  planning  to  attend  the 
workshop  are  requested  to  either  call 
the  contact  designated  below  or 
complete  and  forward  the  attached 
registration  form  to  the  same  contact  by 
September  15, 1995. 
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Subject:  PubUc  Meeting  on  the  Pilot 
Operator  Licensing  Initial 
Examination  Process 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Adthony  J.  Mendiola, 
Assistant  Chief  Operator  Licensing  Branch. 
Division  of  Reactor  Controls  and  Human 
Factors,  Office  of  Nuclear  Reactor  Regulation. 

Attachment  to  Public  Meeting  on  the 
Operator  Licensing,  Initial  Examination 
Process  Revision 

Registration  Form 

United  States  Nuclear  Regulatory 
Conunission 

Pilot  Operator  Licensing  Initial  Examination 
Process  Workshop 

September  26, 1995 
(PLEASE  PRINT) 

Name:    [ 

(Ust)    (First)    (Middle  Initial) 
Company/Organization:    


Position/Title: 


Address: 


Telephone  Number    

Send  registration  form  to:  Lawrence  Vick,  0- 
lO-D-22,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555.  FAX 
301-415-2260 

[FR  Doc.  95-20511  Filed  8-18-95;  8:45  am] 

BILUNG  COOE  75MMI1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-36-AD;  Amendment  39- 
9336;  AD  95-17-07] 

Airworthiness  Directives;  Fairchlld 
Aircraft  SA226  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Fairchild  Aircraft 
i  SA226  series  airplanes.  This  action 
"  requires  removing  the  main  landing  gear 
(MLG)  stop  bolts  from  the  bracket 
assembly  on  the  upper  scissors  for  those 
airplanes  with  a  MLG  door  stop 
installation,  and  servicing  the  MLG 
oleos  for  all  affected  airplanes.  Incidents 
where  two  of  the  affected  airplanes 
made  an  emergency  gear-up  landing 


prompted  this  action.  The  agtions 
specified  by  this  AD  are  intended  to 
prevent  the  MLG  doors  from  jamming, 
which  could  prevent  the  gear  from 
extending  and  could  result  in  an 
emergency  gear-up  landing. 
DATES:  Effective  August  28, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  16, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-36- 
AD,  Room  1558;  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490;  telephone  (210) 
824-9421.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-36-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817)  222-5133; 
facsimile  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  two  incidents 
where  a  Fairchild  Aircraft  SA226  series 
airplane  made  an  emergency  main  gear- 
up  landing  when  the  main  landing  gear 
(MLG)  door  stop  bolts  and  striker  plate 
hardware  jammed  and  prevented  the 
MLG  from  extending.  Investigation 
revealed  that  misalignment  of  the  bolts 
and  striker  caused  this  jamming.  This 
misalignment  occurred  because  the  gear 
did  not  fully  extend  upon  gear 
retraction  after  the  previous  take-off, 
which  was  caused  by  low  hydraulic 
fluid  in  the  strut. 

The  landing  gear  oleos  on  these 
airplanes  can  fail  to  fully  extend  on 
takeoff  when  the  hydraulic  fluid  upper 
chamber  is  under-serviced.  Hydraulic 
servicing  of  the  struts  is  not  part  of  the 
affected  airplanes'  regular  maintenance 
program.  The  FAA  has  requested  that 
Fairchild  Aircraft  include  hydraulic 
servicing  as  part  of  the  maintenance 
program  in  the  future.  In  the  meantime, 
the  FAA  has  determined  that  the  struts 
should  be  serviced  within  a  certain 
period  of  time  to  ensure  that  a  low 
hydraulic  fluid  level  does  not  exist  in 
the  strut. 

In  addition,  Fairchild  Aircraft  Service 
Bulletin  (SB)  226-32-043,  Revised: 
September  6, 1983,  specifies  procedures 
for  a  MLG  door  stop  installation.  The 


FAA  has  determined  that  problems 
could  occur  on  airplanes  with  this  door 
stop  installation.  If  the  MLG  oleo  fails 
to  ftiUy  extend  upon  gear  retraction,  the 
door  stop  bolts  are  positioned 
differently  as  they  are  attached  to  the 
upper  torque  links.  This  can  force  the 
stop  bolts  against  the  striker  plate  attach 
bolts,  which  can  jam  the  doors  and 
could  prevent  subsequent  gear 
extension.  Normally,  the  gear  squat 
switch  would  prevent  the  gear  from 
retracting  if  the  "air"  position  was  not 
achieved;  however,  the  tolerance  of  the 
position  of  the  "make-break"  point  of 
the  switch  is  such  that  retraction  is 
initiated  even  if  the  oleo  has  not  fully 
extended. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  the 
stop  bolts  on  the  bracket  assembly 
upper  scissors  should  be  removed  from 
those  airplanes  with  a  MLG  door  stop 
that  has  been  installed  in  accordance 
with  Fairchild  Aircraft  SB  226-32-043. 
Revised:  September  6, 1983;  (2)  the 
MLG  oleos  on  the  SA226  series 
airplanes  should  be  serviced  within  a 
certain  period  of  time;  and  (3)  AD  action 
should  be  taken  to  mandate  these 
actions  in  order  to  prevent  the  MLG 
doors  from  jamming,  which  could 
prevent  the  gear  from  extending  and 
could  result  in  an  emergency  gear-up 
landing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  series  airplanes  of  'hj  same  type 
design,  this  AD  requires  removing  the 
stop  bolts  from  the  bracket  assembly  on 
the  upper  scissors  for  those  airplanes 
with  a  MLG  door  stop  installation,  and 
servicing  the  MLG  oleos  for  all  affected 
airplanes. 

Since  a  situation  exists  (possible 
emergency  gear-up  landing)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
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above.  All  commiinications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-36-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 


required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  49  USC  106(g),  40101, 40113, 
44701. 

$39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-17-07  Fairdiild  Aircraft:  Amendment 
39-9336;  Docket  No.  95-CE-36-AD. 
Applicability:  The  following  airplane 
models  and  serial  nimilrars,  certificated  in 
any  category: 


Model 

Serial  ^4os. 

SA226-T  

T201  through  T75 
and  T77  through 
T291. 

SA226-T(B)  

SA226-AT 

T(B)276  arxl  T(B)292 
through  T{B)417. 

AT001  through 
AT074. 

SA226-TC 

TC201  through 
TC419. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pterformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  diSerent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD. 

To  prevent  the  main  landing  gear  (MLG) 
doors  from  jamming,  which  could  prevent 
the  gear  from  extending  and  could  result  in 
an  emergency  gear-up  landing,  accomplish 
the  following: 

(a)  For  airplanes  with  the  MLG  door  stop 
that  has  l>een  installed  in  accordance  with 
Fairchild  Aircraft  SA226-32-043,  Revised: 
September  6, 1983,  within  the  next  50  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  already  accomplished,  remove  the 
part  number  (P/N)  27K51001-007  bolts  (4 
each)  or  alternate  P/N  NAS  428-3-13  bolts 
and  jam  nuts,  P/N  NAS  509-3  (4  each),  from 
the  P/N  27K51001-OO3  bracket  assembly. 

(b)  For  ail  affected  airplanes,  within  the 
next  50  hours  TIS  after  the  effective  date  of 
this  AD,  unless  already  accomplished  within 
the  last  400  hours  TIS,  accomplish  the  "Fluid 
Servicing — Landing  Gear"  instructions  in 
SA226  Maintenance  Manual  32-00-00, 
paragraph  IC. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  tO  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (ACO),  FAA,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  Fairchild  Aircraft 
Service  Bulletin  226-32-043,  Revised: 
September  6, 1983,  or  page  IC  of  SA226 
Maintenance  Manual  32-00-00  upon  request 
to  Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  or  may  examine 
this  service  bulletin  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(f)  This  amendment  (39-9336)  becomes 
effective  on  August  28, 1995. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
10, 1995. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  95-20278  Filed  8-18-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-CE-13-AD;  Amendment  39- 
9339;  AD  95-17-09] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTKJN:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  that 
utilize  a  direct  current  (DC)  generator. 
This  action  requires  relocating  the  left- 
hand  (LH)  and  right-hand  (RH)  essential 
bus  current  limiters  (225  amp)  to  the 
battery  bus  (main  bus  tie).  A  safety 
recommendation  received  by  the 
Federal  Aviation  Administration  (FAA) 
that  details  potential  electrical  failure 
problems  on  Fairchild  Aircraft  SA226 
and  SA227  series  airplanes  prompted 
this  action.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
LH  and  RH  essential  bus  when  engine 
failure  results  in  a  blown  generator 
ciurent  limiter,  which  could  result  in 
loss  of  airplane  electrical  power. 
DATES:  Effective  October  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  3, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  telephone 
(210)  824-9421.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-13-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missoiu-i  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  R.  Hash,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5134; 
facsimile  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  that  utilize  a  DC 
generator  was  published  in  the  Federal 
Register  on  March  16, 1995  (60  FR 
14235).  The  action  proposed  to  require 
relocating  the  LH  and  RH  essential  bus 
current  Ihniters  (225  amp)  to  the  battery 


bus  (main  bus  tie).  Accomplishment  of 
the  proposed  modification  would  be  in 
accordance  with  Fairchild  Aircraft 
Engineering  Kit  Drawing  27K82376, 
"Current  Limiter  Rebusing  Kit,"  as 
referenced  in  Fairchild  Service  Bulletin 
(SB)  226-24-034,  SB  227-24-015,  and 
SB  CC7-24-002,  all  Issued:  September 
29, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposal  and  no  comments  were 
received  regarding  the  FAA's  estimate  of 
the  cost  impact  upon  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
thd  rule  as  proposed  except  for  minor 
editurial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Tne  FAA  estimates  that  622  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  vdll  take  approximately 
4  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hoxu-. 
Piiits  cost  approximately  $98  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $210,236  or 
$338  per  airplane.  This  figure  is  based 
on  the  assumption  that  no  affected 
airplane  owner/ operator  has 
incorporated  the  required  modification. 
Fairchild  Aircraft  has  informed  the  FAA 
that  parts  have  not  been  distributed  to 
any  owmer/operator  of  the  affected 
airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
^R  11034,  February  26.  1979);  and  (3) 
V  '11  not  have  a  significant  economic 
ii  ipact,  positive  or  negative,  on  a 
sub  itantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101.  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-17-09  Fairchild  Aircraft:  Amendment 
39-9339;  Docket  No.  95-CE-13-AD. 
Applicability:  The  following  model  and 
serial  number  airplanes  that  utilize  a  direct 
current  (DC)  generator,  certificated  in  any 
category. 


Models 

Serial  Nos. 

SA22&-T,  SA226-AT. 

All 

SA226-TC,  and 

SA226-T(B). 

SA227-AC,  SA227-AT, 

1  through  733. 

SA227-BC,  and 

SA227-TT. 

SA227-CC  and  SA227- 

784,  and  790 

DC. 

through  883. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
ciurent  configuration  eliminates  the  unsafe 
condition,  or  different  actipns  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 
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Compliance:  Required  within  the  next 
2,000  hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  left  hand  (LH)  and 
right  hand  (RH)  essential  bus  when  engine 
Mlure  results  in  a  blown  generator  aurent 
limiter,  which  could  result  in  loss  of  airplane 
electrical  f)ower,  accomplish  the  following: 

(a)  Relocate  the  LH  and  RH  essential  bus 
current  limiters  (225  amp)  to  the  battery  bus 
(main  bus  tie)  in  accordance  with  Faiidiild 
Aircraft  Engineering  Kit  Drawing  27K82376, 
"Current  Limiter  Rebusing  Kit,"  as 
referenced  in  the  following  service  bulletins 
(SB): 


SB 

Date 

Models  af- 
fected 

226-24-034 

September 

All  affected 

29,1994. 

SA226 
modets. 

227-24-015 

September 

SA227-AD. 

29.1994. 

SA227- 

AT, 

SA227- 
BC,and 
SA227-TT. 

CC7-24-002 

September 

SA227-CC 

29.1994. 

and 

SA227- 

DC. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO),  FAA, 
2601  Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Lnsp)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Aircraft  Engineering  Kit  Drawing  27K82376, 
"Current  Limiter  Rebusing  Kit,"  as 
referenced  in  Fain±ild  Aircraft  Service 
Bulletins  226-24-034,  227-24-015,  and 
CC7-24-002,  all  Issued:  September  29, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
liagister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fairchild  Aircraft.  P.O.  Box  790490,  San 
Antonio,  Texas  76279-0490.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  7th  Floor,  suite 
700,  Washington,  DC 

(e)  This  amendment  (39-9339)  becomes 
effective  on  October  3, 1995. 


Issued  in  Kansas  City,  Missouri,  on  August 
10, 1995. 

Gerald  W.  Piercet 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-20275  Filed  8-18-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NI»-12S-AD:  Amendment 
39-0316:  AD  95-15-11] 

Airworthiness  Directives;  Jetstream 
IModel  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  e 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires  a 
visual  inspection  of  the  passenger  seat 
belt  assemblies  to  determine  if  certain 
seat  belt  shackles  are  installed,  and 
replacement  of  those  shackles  with 
improved  ones.  This  amendment  is 
prompted  by  reports  indicating  that 
certain  passenger  seat  belt  shackles  have 
failed.  The  actions  specified  in  this  AD 
are  intended  to  prevent  reduced 
effectiveness  of  tha  passenger  safety 
restraint  system  during  take-off  and 
landing  or  in  an  emergency  situation, 
due  to  failure  of  the  passenger  seat  belt 
shackles. 
DATES:  Effective  September  5, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  Octember 
20. 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  20, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
125-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc.,  P.O.  Box  16020,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Stieei  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dimn,  Aerospace  Engineer, 


.Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recenUy  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  reports  have  indicated 
that  certain  passenger  seat  belt  shackles 
have  failed.  The  reports  indicate  that  the 
fork  end  of  the  shackles  had  become 
splayed,  which  contributed  to  the 
failures.  This  condition,  if  not  corrected, 
could  reduce  the  effectiveness  of  the 
passenger  safety  restraint  system  during 
take-off  and  landing  or  in  an  emergency 
situation,  due  to  failure  of  the  passenger 
seat  belt  shackles. 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A25-061,  dated  June  6, 
1995.  which  describes  procedures  for  a 
visual  inspection  of  the  seat  belt 
assemblies  to  determine  if  certain 
shackles  have  been  installed,  and 
replacement  of  those  seat  belt  shackles 
with  improved  ones.  The  improved 
shackles  are  not  subject  to  the  reported 
failure  problems.  The  CAA  classified 
this  service  bulletin  as  mandatory  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursutint  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  effectiveness  of  the 
passenger  safety  restraint  system  during 
take-off  and  landing  or  in  an  emergency 
situation,  due  to  failure  of  the  passenger 
seat  belt  assemblies.  This  AD  requires  a 
visual  inspection  of  the  passenger  seat 
belt  assemblies  to  determine  if  certain 
seat  belt  shackles  are  installed,  and 
replacement  of  those  shackles  with 
improved  ones.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
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the  alert  service  bulletin  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-125-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  wrill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-15-11  Jetstream  Aircraft  Limited: 

Amendment  39-9316.  Docket  95-NM- 
125- AD. 

Applicability:  Model  4101  airplanes, 
constructor  numbers  41004  through  41062 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  coijfiguration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 


addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  fttjm  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  effectiveness  of  the 
passenger  safety  restraint  system  during  take- 
off and  landing,  or  in  an  emergency  situation, 
accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  visually  inspect  to  determine  if 
certain  seat  belt  shackles  are  installed  on  the 
passenger  seat  assemblies,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A25-061.  dated  June  6, 1995. 

(1)  If  all  seat  belt  shackles  are  constructed 
with  pins  that  have  a  preformed  head  and  a 
bulbous  reaction-formed  tail  as  illustrated  in 
the  alert  service  bulletin,  no  further  action  is 
required  for  this  AD. 

(2)  If  any  seat  belt  shackle  is  constructed 
with  a  swaged-end  pin  as  illustrated  in  the 
alert  service  bulletin,  prior  to  further  flight, 
replace  it  with  a  new  seat  belt  shackle  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A25-061,  dated  June  6, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
Septembers,  1995. 

Issued  in  Renton,  Washington,  on  July  18. 
1995. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-18086  Filed  8-18-95;  8:45  am) 

BILUNG  COOE  4910-13-U 
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14  CFR  Part  39 

[Docket  No.  95-NM-134-AD;  Amendment 
39-0341;  AD  9&-17-11] 

Ainworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
IJouglas  Model  MD-ll  series  airplanes. 
This  action  requires  an  inspection  and 
other  specified  actions  to  ensure  that  the 
ground  stud  assemblies  at  three 
locations  of  the  airplane  are  installed 
properly  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  groimd  stud 
assemblies,  and  to  detect  heat  damage  in 
adjacent  areas;  and  correction  of  any 
discrepancy.  This  amendment  is 
prompted  by  reports  indicating  that 
arcing  occiured  across  the  pins  in  the 
galley  external  power  receptacle  due  to 
loose  attach  hardware  on  the  ground 
stud.  The  actions  specified  in  this  AD 
are  intended  to  ensure  that  the  ground 
stud  assemblies  are  attached  correctly  so 
that  arcing  will  not  occur.  Such  arcing, 
if  not  corrected,  could  result  in  heat 
damage  to  adjacent  structure  and  a  fire 
in  the  forward  cargo  compartment,  the 
center  accessory  compartment,  or  the  aft 
fuselage  compartment. 
DATES:  Effective  September  5,  1995. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  5, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
134-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  refierenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
CaUfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 


Airplane  Directorate,  3960  Paramoimt 
Boulevard,  Lakewood,  Cahfomia;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Phan,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5342;  fax  (310) 
627-5310. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  reports  indicating  that 
arcing  ocoured  across  the  pins  in  the 
galley  external  power  receptacle  when 
ground  power  was  applied  during 
tiimaround  operations  on  a  McDonnell 
Douglas  Model  MD-ll  series  airplane. 
The  ground  crew  also  observed  smoke 
and  indicated  that  there  was  a  burning 
smell.  Results  of  a  subsequent 
investigation  revealed  that  both  attach 
points  on  the  ground  wire  of  the  main 
external  and  galley  power  receptacle 
were  damaged  extensively.  In  addition, 
bum  damage  was  found  on  a  large  area 
of  the  insulation  blankets  outboard  and 
aft  of  the  receptacle  area.  Adjacent 
power  cables  also  were  found  damaged 
by  heat.  The  cause  of  the  arcing  has 
been  attributed  to  improper  installation 
and  incorrect  torquing  of  the  attach 
hardware  on  the  groimd  stud  diuing 
manufacture.  Such  arcing,  if  not 
corrected,  could  result  in  heat  damage 
to  adjacent  structure  and  a  fire  in  the 
forward  cargo  compartment,  the  center 
accessory  compartment,  or  the  aft 
fuselage  compartment. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  dated  July  21, 
1995.  This  alert  service  bulletin 
describes  procedures  for  a  one-time 
inspection  to  ensure  that  the  ground 
stud  assemblies  of  seven  ground  studs  at 
three  locations  of  the  airplane  are 
installed  properly  and  torqued  as 
specified  in  the  alert  service  bulletin,  to 
verify  the  integrity  of  the  components  of 
the  groimd  stud  assemblies,  and  to 
detect  heat  damage  to  areas  adjacent  to 
the  ground  stud  assemblies;  and 
correction  of  any  discrepancy.  The  alert 
service  bulletin  also  specifies 
procedures  for  the  accomplishment  of 
other  actions,  which  include  assembling 
the  ground  stud  assemblies  using  new 
lockwashers  having  certain  part 
numbers  and  tightening  the  nuts  to 
specified  torque  values.  The  ground 
studs  to  be  inspected  are  located  in  the 
forward  cargo  compartment,  the  center 
accessory  compartment,  and  the  aft 
fuselage  compartment  of  the  airplane. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-ll  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  ensure  that  the  ground  stud 
assemblies  in  three  locations  of  the 
airplane  are  attached  correctly  so  that 
arcing,  subsequent  heat  damage  to 
adjacent  structure,  and  a  fire  at  those 
locations  will  not  occur.  This  AD 
requires  a  one-time  inspection  and  other 
specified  actions  to  ensure  that  the 
ground  stud  assemblies  of  seven  ground 
studs  at  three  looitions  of  the  airplane 
are  installed  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  groimd  stud 
assemblies,  and  to  detect  heat  damage  to 
areas  adjacent  to  the  ground  stud 
assemblies;  and  correction  of  any 
discrepancy.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  AD  also  requires  that  operators 
report  inspection  results,  positive  or 
negative,  to  the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned  • 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  fui  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
lon^-standing  requirement. 

Since  a  situation  exists  that  requires 
tlje  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
In  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
Statement  is  made:  "Comments  to 
Docket  Number  95-NM-134-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  divct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
rasponsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fix>m  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-17-11    McDonnell  Douglas:  Amendment 
39-9341.  Docket  95-NM-134-AD.  In  no 
case  does  the  presence  of  any 
modification,  alteration,  or  repair  remove 
any  airplane  from  the  applicabiUty  of 
this  AD. 

Applicability:  Model  MD-ll  series 
airplanes;  manufacturer's  numbers  532,  544, 
and  559  throogh  588  inclusive;  cerUficated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  imsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  in  the  ground  stud 
assemblies  of  the  airplane,  which  could 
result  in  heat  damage  to  adjacent  structure 
and  a  fire  in  the  forward  cargo  compartment, 
the  center  accessory  compartment,  or  the  aft 
fuselage  compartment,  accomplish  the 
following: 

(a)  Within  90  days  after  the  eSective  date 
of  this  AD,  perform  a  one-time  inspection 
and  other  specified  actions  to  ensure  that  the 
ground  stud  assemblies  in  the  forward  cargo 
compartment,  the  center  accessory 
compartment,  and  the  aft  fuselage 
compartment  are  installed  properly  and 


torqued  as  specified  in  Figure  1  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090,  dated  July  21. 1995;  to  verify 
the  integrity  of  the  components  of  the  ground 
stud  assemblies;  and  to  detect  heat  damage 
to  areas  adjacent  to  the  ground  stud 
assemblies.  Perform  the  inspection  and  other 
specified  actions  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090.  dated  July  21, 1995. 

(b)  If  any  discrepancy  is  found  during  the 
actions  required  by  paragraph  (a)  of  this  AD, 
prior  to  further  flight,  correct  the  discrepancy 
in  accordance  with  paragraph  3.A.3.  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A090,  dated  July  21,  1995. 

(c)  Within  10  days  after  accomplishing  the 
inspection  required  by  this  AD,  report 
inspection  results,  positive  or  negative,  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACD),  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and ' 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
BuUeUn  MD11-24A090  dated  July  21, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal         . 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach.  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Stieel,  NW.,  suite  700, 
Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
September  5, 1995. 
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Issued  in  Renton,  Washington,  on  August 
11, 1995. 
SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-20370  Filed  8-18-95;  8:45  amj 
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14CFRPart71 

[Airspac«  Dockat  No.  9S-ASO-3] 

Establishment  of  Class  E  Airspace; 
Hampton,  QA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Blakely,  GA.  A  GPS 
RWY  23  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Early  Coimty  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  acconunodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  conciurent  with 
publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC.  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  2, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Blakely,  GA  (60  FR  6461).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Early 
County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18. 1994,  and 
effective  September  16, 1994.  The  Class 
E  airspace  designation  Usted  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  establishes  Class  E  airspace  at 
Blakely,  GA,  to  accommodate  a  GPS 
RWY  24  SIAP  and  for  IFR  operations  at 
Early  Coimty  Airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ourent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
E>esignations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  E5  Blakely,  GA  [New] 

Early  County  Airport,  GA 
(Lat.  31''23'44"  N.  long.  84»53'35"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Early  County  Airport 


Issued  in  College  Park,  Georgia,  on  August 
11, 1995. 
Wade  T.  Carpenter. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  95-20682  Filed  8-18-95;  8:45  ami 

BHJJNQ  COOE  4910-13-M 


14  CFR  Part  71 

[AlrsfMce  Docket  No.  9S-AS0-11] 

Establishment  of  Class  D  and  Class  E2 
Airspace;  Lawrenceville,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  D  and  Class  E2  airspace  at 
Lawrenceville,  GA.  A  non-federal 
control  tower  is  being  commissioned  at 
the  Lawrenceville/Gwinnett  Coimty- 
Briscoe  Field  Airport.  Class  D  airspace 
is  required  when  the  control  tower  is 
open  to  accommodate  current  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  for  instrument  flight  rules 
(IFR)  operations  at  the  airport.  Class  E2 
airspace  is  required  when  the  control 
tower  is  closed  and  approach  control 
service  to  the  surface  is  provided  by 
Atlanta  Tower. 

EFFECTIVE  DATE:  0901  UTC,  November  9. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  27, 1995  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  D  and  Class  E2 
airspace  at  Lawrenceville,  GA,  (60  FR 
33157).  This  action  would  provide 
adequate  Class  D  and  Class  E2  airspace 
for  IFR  operations  at  the  Lawrenceville/ 
Gwinnett  County-Briscoe  Field  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002  respectively  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  The  Class 
D  and  E  airspace  designations  listed  in 
this  docimient  will  be  published 
subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  and  Class  E2 
airspace  at  Lawrenceville,  GA,  to 
accommodate  current  SIAPs  and  for  IFR 
operations  at  the  Lawrenceville/ 
Gwiimett  County-Briscoe  Field  Airport. 
as  a  result  of  a  non-federal  control  tower 
commissioned  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necesseiry  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'''significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februai^  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
fegulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103,  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  5000    Qass  D  airspace 

■II       •        *        *        * 

ASO  GA  D  Lawrenceville,  GA  [New] 

Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport,  GA 
(Lat.  33''58'41"N,long.83''57'45"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3600  feet  MSL 
within  a  4.6-miIe  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airf)ort.  This  Class  D  airsftace  area  is 


effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *         *         *         • 

Paragraph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

*  •         *         •         • 

ASO  GA  E2  Lawrenceville,  GA  [New] 

Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  GA 

(Lat.  33''58'41"N.long.  83'57'45"W) 

Within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park.  Georgia,  on  August 
11, 1995. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  95-20681  Filed  8-18-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ( "Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
dishwashers,  instantaneous  water 
heaters,  heat  pump  water  heaters,  room 
air  conditioners,  and  pool  heaters.  The 
Commission  also  announces  that  the 
ranges  of  comparability  for  storage-type 
water  heaters,  furnaces,  and  boilers, 
which  were  published  on  September  23. 
1994,*  will  remain  in  effect  imtil  further 
notice. 

EFFECTIVE  DATE:  November  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney.  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  IX]  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 


Conservation  Act  of  1975  ( "EPCA")  ^ 
requires  the  Commission  to  consider 
labeling  rules  for  the  disclosure  of 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Dishwashers, 
room  air  conditioners,  water  heaters, 
furnaces,  and  boilers  are  included  in 
those  categories.  The  statute  also 
requires  the  Department  of  Energy 
("DOE")  to  develop  test  procedures  that 
measure  how  much  energy  the 
apphances  use.  In  addition.  EKDE  is 
required  to  determine  the  representative 
average  cost  a  consumer  pays  for  the 
different  types  of  energy  available. 

On  November  19. 1979,  the 
Commission  issued  the  Appliance 
Labehng  Rule  ("Rule"),  which  covered 
seven  of  the  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  Refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  room  air  conditioners  and 
furnaces  (this  category  includes 
boilers).^  The  Commission  has  extended 
the  coverage  of  the  Rule  five  time  since 
it  originally  issued  the  Rule:  In  1987 
(central  air  conditioners,  heat  pumps, 
and  pulse  combustion  and  condensing 
furnaces*);  1989  (fluorescent  lamp 
ballasts");  1993  (certain  plumbing 
products  ®  and  certain  lighting 
products^),  and,  in  1994  (pool  heaters, 
instantaneous  water  heaters,  and  heat 
pump  water  heaters  "). 

On  July  1.  1994.  the  Commission 
amended  the  Rule  to  make  certain 
improvements,  including  making  the 
label  format  more  "user-friendly." 
changing  the  energy  usage  descriptors 
required  on  labels,  and  adopting  new 
product  sub-categories  for  ranges  of 


■  59  FR  48796. 


*42  U.S.C.  6294. 

^  44  FR  66466,  16  CFR  part  305  (Nov.  19,  1979). 
The  Statement  of  Basis  and  Purpose  for  the  final 
Rule  describes  the  reasons  the  Commission 
declined  to  cover  the  other  categories  of  covered 
products.  Id.  at  66467-69. 

*  52  FR  46888  (Dec.  10, 1987). 

>  54  FR  28031  (July  5,  1989). 

•58  FR  54955  (Oct.  25, 1993). 

'  59  FR  25176  (May  13,  1993). 

"59  FR  49556  (Sept.  28,  1994).  The  original 
effective  date  of  these  amendments  was  December 
29, 1994.  Because  it  became  apparent  that 
manufacturers  of  pool  heaters,  instantaneous  water 
heaters  and  heat  pump  water  heaters  would  have 
diRicuity  preparing  the  revised  labels  by  December 
29,  however,  the  Commission,  on  December  8. 
1994,  published  a  |>artial  delay  of  compliance  dates 
for  these  products.  59  FR  63688.  In  this  second 
notice,  the  Commission  gave  manufacturers  of  these 
products  extra  time  to  prepare  the  new  labels.  The 
Commission  announces  today  that  manufacturers  of 
pool  heaters,  instantaneous  water  heaters,  and  heat 
pump  water  heaters  must  begin  using  the  new 
labels  (and  ranges  of  comparability  published 
herein)  on  all  covered  products  manufactured  on  or 
after  the  effective  date  of  today's  notice. 
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comparability  purposes."  The  new 
fonnat  applies  to  labels  for  all  products, 
including  the  newly  required  labels  for 
instantaneous  water  heaters,  heat  pump 
water  heaters,  and  pool  heaters.  The 
amendments  change  the  labels  for 
dishwashers  and  room  air  conditioners. 
For  dishwashers,  the  principal  energy 
usage  descriptor  has  been  changed  firom 
an  estimated  annual  operating  cost  to  an 
estimated  annual  energy  consumption. 
For  both  dishwashers  and  room  air 
conditioners,  the  cost  grid  has  been 
eliminated  and  a  secondary  disclosure 
of  energy  usage  has  been  added  in  the 
form  of  an  estimated  annual  operating 
cost  in  a  box  at  the  bottom  of  the  label 
together  with  a  disclosiue  of  the  usage 
assiunptions  and  electrical  cost  upon 
which  the  operating  cost  is  based.  For 
room  air  conditioners,  the  products  are 
now  grouped  into  new  sub-categories 
identical  to  the  sub-categories  used  by 
DOE  in  its  minimum  efficiency 
standards  program. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'"  These 
reports  contain  the  estimated  annual 
energy  consiunption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
firom  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  on 
labels  up  to  date,  the  Commission  is 
empowered,  under  Section  305.10  of  the 
Rule,  to  publish  new  ranges  (but  not 
more  often  than  annually)  if  an  analysis 
of  the  new  information  indicates  that 
the  upper  or  lower  limits  of  the  ranges 
have  changed  by  more  than  15%. 
Otherwise,  the  Commission  must 


publish  a  statement  that  the  prior  ranges 
remain  in  effect  for  the  next  year. 

The  annual  submissions  of  data  for 
dishwashers,  room  air  conditioners, 
water  heaters,  furnaces,  boilers,  and 
pool  heaters  have  been  made  and  have 
been  analyzed  by  the  Commission. 
These  submissions  of  data  were  made 
by  the  afiiected  manufacturers  in 
compliance  with  the  new  reqmrements, 
where  applicable,  for  new  energy  use 
descriptors  and  sub-categories  in  the 
amendments  the  Commission  published 
on  July  1,1994. 

The  ranges  for  storage-type  water 
heaters,  furnaces,  and  boilers  have  not 
changed  by  more  than  15%  from  the 
current  ranges  for  these  products,  which 
were  published  on  September  23, 1994, 
and  which  were  based  on  the  new 
energy  usage  descriptors  and  sub- 
categories published  on  July  1, 1994.*' 
Therefore,  these  ratings  will  remain  in 
effect  until  further  notice. 

The  data  submissions  for  dishwashers 
and  room  air  conditioners  were  based 
on  the  new  energy  usage  descriptors  and 
new  sub-categories  required  by  the  July 
1, 1994,  amendments  and,  therefore, 
have  resulted  in  entirely  new  ranges  of 
comparability  figiu-es  for  these  two 
product  categories.  The  new  ranges  for 
dishwashers  will  supersede  the  current 
ranges  for  dishwashers,  which  were 
published  on  January  12, 1994, '^  and 
the  new  ranges  for  room  air  conditioners 
will  supersede  the  current  ranges  for 
room  air  conditioners,  which  were 
published  on  September  22, 1989." 

The  new  ranges  of  comparability  for 
instantaneous  water  heaters,  heat  piunp 
water  heaters,  and  heat  pool  heaters  are 
based  on  the  first  data  submissions  for 
these  products,  and  will  not,  therefore, 
supersede  existing  ranges  of 
camparability. 

The  following  ranges  of  comparability 
are  for  use  in  required  disclosures 


(including  labeling)  for  dishwashers, 
instantaneous  water  heaters,  heat  pump 
water  heaters,  room  air  conditioners, 
and  pool  heaters  manufactured  on  or 
after  November  20. 1995. 

List  of  Sub|ects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  30&-(AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  C  to  part  305  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  305-— Dishwashers 

Range  Information: 

"Compact"  includes  countertop 
dishwasher  models  with  a  capacity  of  fewer 
that  eight  (8)  place  settings. 

"Standard"  includes  portable  or  built-in 
dishwasher  models  with  a  capacity  of  eight 
(8)  or  more  place  settings. 

Place  settings  shall  be  in  accordance  with 
Appendix  C  to  10  CFR  part  430,  subpart  B. 
Load  patterns  shall  conform  to  the  operating 
normal  for  the  model  being  tested. 


Capacity 

Range  of  estimated 
annual  energy,  en- 
ergy consumption 
(kWtVyr.) 

Low 

High 

Compact „ 

Standard  

(•) 
496 

(*) 
699 

*No  data  submitted. 

3.  Appendix  D4  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  04  to  Part  305— Water 
Heaters — botantaneous — Gas 


Range  Information: 

Capacity 

flange  of  estimated  annual  energy  consumption 
(therms/yr.  and  gallons/yr.) 

First  hour  rating 

" 

Natural  gas 
themis/yr. 

Propane 
gallons/yr. 

Low 

High 

Low 

High 

Lesstt«n21   

21  to  24 



(•) 
(*) 
(*) 

(*) 
{*) 
(*) 

(*) 
(*) 
(*) 

(*) 
(*) 

25  to  29  ..- ™ 

(•) 

■59  FR  34014.  The  original  effective  date  of  these 
amendments  was  December  28, 1994.  As  was  the 
case  with  pool  heaters,  instantaneous  water  heaters, 
and  heat  pump  water  heaters  (see  note  8,  above), 
it  became  apparent  that  manufacturers  of 
refrigerators,  refrigeratof-freezers,  freezers, 
dishwashers,  clothes  wasters,  and  room  air 
conditioners  would  have  difficulty  preparing  the 
revised  labels  by  December  28.  Consequently,  the 


Commission,  on  December  8. 1994.  granted  a  partial 
delay  of  compliance  dates  for  these  products  in  the 
same  notice  announcing  the  partial  delay  for  the 
water  heating  products.  59  FR  63688.  The 
Commission  announces  today  that  manufacturers  of 
dishwashers  and  room  air  conditioners  must  begin 
using  the  new  labels  (and  ranges  of  comparability 
published  herein)  on  all  covered  products 
manufactured  on  or  after  the  effective  date  of 
today's  notice. 


"■Reports  for  dishwashers  are  due  June  1;  reports 
for  room  air  conditioners,  water  heaters,  furnaces, 
boilers,  and  pool  heaters  are  due  May  1. 

"  See  note  1,  above. 

"59FR1627. 

"  54  FR  38966. 
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Range  Information:— Continued 


Capacity 

Range  of  estimated  annual  energy  consumption 
(therms/yr.  arxj  galions/yr.) 

First  hour  rating 

Natural  gas 
therms/yr. 

Propane 
gallons/yr. 

Low 

High 

Low 

High 

n 
n 
o 
n 
n 

411 

(*) 
(•) 

230 

(•) 
(237 

D 

n 
n 
n 
n 

411 
(•) 
{*) 

422 

(•) 
402 

0 

n 
n 
n 
n 

451 
(•) 
(•) 

230 

(•) 
238 

(•) 

n 
n 
n 
n 

451 

n 
n 

464 

36  to  40 : 

41  to  47 

66  to  64  !""!!!!!!!!!"!!!!!!!™!"!!!!!!!!!!"!!!!!!!!!"!!!!!!!!!!!!!"!!!!!!!I!!!"!!!!!!!!!!!!;!!!IZ!!!;z;!!;!;!!!! 

66  to  74 

r5to86 

87  to  99 

1 00  to  1 1 4 „ „ 

1 1 5  to  1 31 

f*) 

Over  131   

444 

*  No  data  submHted. 


4.  Appendix  D5  to  Part  305  is  revised 
<  6  read  as  follows: 


Appendix  D5  to  Part  305— Water 
leaters — Instantaneous — Oil 

Range  Information 

Capacity 

Range  of  estimated 
annual  energy  con- 
sumption 
(gallons/yr.) 

First  hdur  rating 

Low 

High 

Less  than  21  

(•) 

n 
n 
n 
(*) 
(•) 
(*) 
o 
(*) 
(•) 
(*) 
(*) 
n 
n 

21  to  24 

25  to  29 

80  to  34 

85  to  40 

41  to  47 

48  to  55 

56  to  64 

65  to  74 

75  to  86 

87  to  99 

100  to  114 

115  to  131 

Over  131  

*  No  data  sutxnitted. 

5.  Appendix  D6  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  06  to  Part  305— Water 
Heaters — ^Heat  Pump 

Range  Information 


Capacity 

Range  of  estimated 
annual  energy  corv 

sumption 

(kWh/yr.) 

First  hour  rating 

Low 

High 

Less  ttian  21  

(*) 
(*) 
(•) 

n 
n 
(*) 
{*) 

1756 
(*) 

n 

1756 
(•) 
(*) 
(*) 

(•) 

21  to  24 

(•) 

25  to  29 

(*) 

30  to  34 

(*) 
{•) 
(*) 

35  to  40 

41  to  47 „ 

48  to  55 

(•) 

56  to  64 

2091 

65  to  74 

(*) 

(*) 

1996 

75  to  86 

87  to  99 

100  to  114 

(*) 

115  to  131  

(*) 

Over  131  

(*) 

Appendix  E  to  Part  305 — Room  Air 
Conditioners 

Range  Information 


*  No  data  sut)mitted. 

6.  Appendix  E  to  Part  305  is  revised 
to  read  as  follows: 


Range  of  en- 

ergy efficiency 

Manufacturer's  rated  cool- 

ratios 

ing  capacity  in  Btu's/hr. 

(EERs) 

Low 

High 

Without  Reverse  Cycle 

and  with  Louvered 

Sides: 

Less  than  6,000  Btu  .. 

8.0 

10.0 

6,000  to  7,999  Btu  

8.5 

10.3 

8,000to  13,999  Btu  ... 

8.5 

12.0 

14,000  to  19,999  Btu  . 

9.0 

10.7 

20.000  and  more  Btu  . 

8.8 

10.0 

Without  Reverse  Cycle 

and  without  Louvered 

Sides: 

Less  than  6,000  Btu  .. 

(•) 

(•) 

6.000  to  7,999  Btu 

8.5 

9.6 

8,000  to  13,999  Btu  ... 

8.5 

9.2 

14,000  to  19,999  Btu  . 

(*) 

(*) 

20,000  and  more  Btu  . 

(•) 

(*) 

With  Reverse  Cycle  and 

with  Louvered  Sides 

8.5 

11.5 

With  Reverse  Cyde,  wittv 

out  Louvered  Sides  

8.0 

9.0 

*  No  data  submitted. 

7.  Appendices  Jl  and  J2  to  Part  305 
are  revised  to  read  as  follows: 


Range  Information 

Appendix  Jl  to  Part  305— Pool 
Heaters — Gas 

Manufacturer's  rated  heating  capacities 

Range  of  thermal  efficiencies 
(percent) 

Natural  gas 

Propane 

Low 

High 

Low 

High 

;UI  capacities „ 

78.4 

97.0 

78.4 

97.0 
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Appendix  )2  to  Part  305— Pool 
Heaters — Oil 

Range  Information 


Manufacturer's  rated 
heating  capacities 

Range  of  thermal 

efficiencies 

(percent) 

Low 

High 

M  capacities 

78.0 

78.0 

By  direction  of  the  Commission. 
Beniamin  L  Berman, 
Acting  Secretary. 
(FR  Doc.  95-20654  Filed  &-18-95:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Dodwt  No.  93F-0101]  ' 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  monomethyltin/ 
dimethyltin  isooctylmercaptoacetates  as 
a  stabilizer  in  rigid  polyvinyl  chloride 
and  rigid  vinyl  chloride  copolymers  for 
use  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  Morton 
International,  Inc 
DATES:  Effective  August  21, 1995; 
written  objections  and  requests  for  a 
hearing  by  September  20, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Ehug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

8UPPI.EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  22. 1993  (58  FR  21583),  FDA 
announced  that  a  food  additive  petition 
(PAP  3B4366)  had  been  filed  by  Morton 
International,  Inc.,  2000  West  St., 
Cincinnati,  OH  45215.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 


178.2010)  to  provide  for  the  safe  use  of 
monomethyltin/dimethyltin 
isooctylmercaptoacetates  as  a  stabilizer 
in  rigid  polyvinyl  chloride  and  rigid 
vinyl  chloride  copolymers  in  contact 
with  food  of  Types  I,  D,  HI,  IV  (except 
liquid  milk),  V,  VI,  VD,  Vffl,  and  DC. 
described  in  Table  1  of  §  176.170(c)  (21 
CFR  176.170(c)),  under  conditions  of 
use  C  through  G,  described  in  Table  2 
of  §  176.170(c),  and  having  the 
following  specifications:  5  to  90  percent 
by  weight  of  monomethyltin 
tris(isooctylmercaptoacetate);  10  to  95 
percent  by  weight  of  dimethyltin 
bis(isooctylmercaptoacetate);  no  more 
than  0.2  percent  by  weight  of 
trimethyltin  isooctylmercaptoacetate; 
tin  content  in  the  range  of  15  to  21 
percent;  and  mercaptosulfur  content  in 
the  range  of  11.5  to  12.8  percent. 

FDA  has  evaluated  the  data  and 
information  in  the  petition  and  finds 
that  the  isooctylmercaptoacetate 
components  of  the  additive  may  consist 
of  a  mixture  of  isooctylmercaptoacetates 
or  primarily  2- 

ethylhexylmercaptoacetate,  an  isomer  of 
isooctylmercaptoacetate.  Therefore,  the 
agency  concludes  that  the  additive 
should  be  identified  as  containing  either 
"isooctyl"  or  "2-ethylhexyr' 
mercaptoacetates.  The  resulting 
regulation  includes  Chemical  Abstracts 
Registry  Numbers  (CAS  Reg.  Nos.)  for 
both  isomers.  The  agency  also  finds 
that,  because  of  differing  manufacturing 
methods  and  test  results,  tested 
mercaptosulfur  content  will  vary  from 
11  to  13.5  percent,  and  that  allovtring 
this  slight  additional  variation  will  have 
no  effect  on  the  safety  of  the  additive. 
The  agency  has  also  determined  that  it 
is  not  necessary  to  lower  the  percentage 
of  trimethyltin  isooctylmercaptoacetate 
from  0.4  percent  by  weight  to  0.2 
percent  by  weight  to  ensiu«  the  safe  use 
of  the  additive  and  that  the  data 
submitted  support  the  use  of  the 
additive  imder  condition  of  use  C  in 
§  176.170(c)  Table  2  with  a  maximiun 
temperature  of  88  'C  (190  "F).  With 
these  modifications,  FDA  concludes  that 
the  proposed  use  of  monomethyltin/ 
dimethyltin  isooctylmercaptoacetates  is 
safe  and  that  §  178.2010  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 


making  the  doaunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  20, 1995, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
doounent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 
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Authority:  Sees.  201.  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragi^ph  (b)  by  revising  the 


entry  'T)imethyltin/monomethyltin 
isooctylmercaptoacetates"  under  the 
headings  "Substances"  and 
"Limitations"  to  read  as  follows: 


$178.2010    Antioxidants  and/or  stabilizers 
forpdynMrs. 

•        *        •        •        * 

{b)*»* 


II 


Substances 


Limrtations 


Dimethyltin/monomettiyttin  isooctylmercaptoacetates  consisting  of  5  to 
90  percent  by  weight  of  monomethyltin  tris  (isooctylmercaptoacetate) 
(CAS  Reg.  No.  54849-38-6)  or  monomethyltin  tris(2- 
ethylhexylmercaptoacetate)  (CAS  Reg.  No.  57583-34-3)  and  10  to 
95  percent  t>y  weight  of  dimethyltin  bis  (isooctylmercaptoacetate) 
(CAS  Reg.  No.  26636-01-1)  or  dimethyltin  bis(2- 
ethylhexylmercaptoacetate)  (CAS  Reg.  No.  57583-35-43),  and  no 
more  than  0.4  percent  by  weight  of  trimethyltin  compounds,  and  hav- 
ing the  following  specificatiorts:  Tin  content  (as  Sn)  in  the  range  of 
15  to  21  percent  and  mercaptosulfur  content  in  the  range  of  1 1  to 
13.5  percent.  Other  alkyttin  compounds  are  not  to  exceed  20  ppm. 


For  use  only  at  levels  not  to  exceed  2  percent  by  weight 

1 .  In  rigid  polyvinyl  chkxkJe  used  in  the  manufacture  of  pipes  intended 
for  contact  with  water  in  food-processing  plants,  arxj 

2.  In  rigid  polyvinyl  chloride  and  in  rigid  vinyl  chloride  copolymers  com- 
plying with  §177.1950  of  this  chapter  or  §177.1980  of  this  chapter 
for  use  in  contact  with  food  of  Types  I,  II,  III,  IV  (except  liquid  mile), 
V,  VI,  VII,  VIII,  and  IX  described  in  Table  1  of  §  176.170(c)  of  this 
chapter  under  conditions  of  use  C  through  G  described  in  Table  2  of 
§  1 76.170(c)  of  this  chapter  at  temperatures  not  to  exceed  88  "C 
(190  "F). 


Dated:  August  1.1995. 
/red  R.  Shank, 

Director  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-20606  Filed  8-18-95;  8:45  am] 
BIUJNO  COOE  4iao-oi-f 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parts  1613, 1614 

RIN  304ft-AA  60 

Federal  Sector  Equal  Employment 
Opportunity 

AGENCY:  Equal  Employment 
Opporttmity  Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes 
obsolete  Federal  agency  equal 
employment  opportunity  program 
provisions  from  the  Code  of  Federal 
Regulations.  The  EECXD  is  also  amending 
other  regulations  to  delete  references  to 
removed  regulations. 
EFFECTIVE  DATE:  August  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel,  or  Jeffrey  Rosen,  Staff 
Attorney,  at  (202)  663-4669  or  TDD 
(202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  Large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Information 
Center  at  (800)  669-3362  (Voice)  or 
(800)  800-3302  (TDD). 


SUPPLEMENTARY  INFORMATION:  On  April 
10, 1992  (57  FR  12634),  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  published  final  rules  at  29  CFR 
part  1614  ("part  1614")  revising  the 
complaint  processing  procedures  used 
by  federal  agencies  and  the  EEOC  for 
administrative  complaints  and  appeals 
of  employment  discrimination  filed  by 
federal  employees  and  applicants  for 
federal  employment.  Part  1614  replaced 
the  complaint  process  located  at  29  CFR 
part  1613  ("part  1613"),  after  October  1, 
1992.  Thus,  part  1613  is  obsolete. 
Accordingly,  this  regulation  removes  29 
CFR  part  1613  and  amends  29  CFR  part 
1614  to  delete  references  to  part  1613. 

We  are  issuing  a  final  rule  rather  than 
a  notice  of  proposed  rulemaking 
because  we  have  determined,  for  good 
cause,  that  publication  of  a  proposed 
rule  and  solicitation  of  comments  would 
neither  be  necessary  or  fruitful.  This 
final  rule  only  affects  obsolete 
provisions.  Furthermore,  this  final  rule 
will  be  effective  immediately  upon 
publication  because  none  of  the 
provisions  being  removed  is  in  effect 
and  no  time  for  implementation  is 
required. 

Regulatory  Procedures 

Executive  Order  12866 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12866. 
Executive  Order  12866  requires  ^at 
regulations  be  reviewed  for  consistency 
with  the  priorities  and  principles  set 
forth  in  the  Executive  Order.  The  EEOC 
has  determined  that  this  rule  is 
consistent  with  these  priorities  and 
principles.  Most  specifically,  it  is 
consistent  with  President  Clinton's  new 


Regulatory  Reinventor  Initiative  by 
rescinding  obsolete  regulations.  It 
entails  no  increase  in  cost  or  burden  on 
State  and  local  governments  or  other 
entities. 

Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  Federal  government  to 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
business  and  other  small  entities,  the 
EEOC  certifies  that  this  rule  has  no 
significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
section  3500  et  seq.). 

List  of  Subjects 

29  CFR  Part  1613 

Equal  employment  opportunity, 
Federal  government  employees. 

29  CFR  Part  1614 

Equal  employment  opportunity, 
Federal  government  employees. 

For  the  Commission. 
Gilbert  F.  Caadlas, 
Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  XIV  of  title  29  is 
amended  as  follows: 
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PART  1613-CQUAL  EMPLOYMENT 
OPPORTUNTTY  IN  THE  FEDERAL 
GOVERNMENT— (REMOVED] 

1.  Part  1613  is  removed. 

PART  1614-FEDERAL  SECTOR 
EQUAL  EMPLOYMENT  OPPORTUNITY 

1.  The  authority  citation  for  part  1614 
continues  to  read  as  follows: 

Antherity:  29  U.S.C.  206(d),  633(a],  791 
aad  794a;  42  U.S.C  2000e-16;  E.0. 10577,  3 
CFR.  1954-1958  Comp.,  p.  218;  E.0. 11222. 
3  CFR.  1964-1965  Comp.,  p.  306;  E.0. 11478, 
3  CFR,  1969  Comp..  p.  133;  E.0. 12106,  3 
CFR,  1978  Comp..  p.  263;  Reorg.  Plan  No.  1 
of  1978,  3  CFR,  1978  Comp.,  p.  321. 

ft«14.S01    [Anwwdedl 

2.  Section  1614.501(a)  is  revised  by 
removing  the  phrase  ",  as  explained  in 
Appendix  A  of  part  1613  of  this 
chapter,"  from  the  first  sentence. 

(FR  Doc.  95-20587  Filed  8-18-95;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  110  and  165 
fCQO  05-95-061] 

Anchorage  Grounds;  Jamss  Rlvsr, 
Newport  News  Ctiannsl,  Ctwsapsake 
Bay,  Hampton  Roods,  VA;  Safety  Zono; 
James  River,  Newport  News  Channel, 
Chesapeake  Bay,  Hampton  Roads,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
around  barges  laying  electric  cable 
perpendicular  to  the  Hampton  Roads 
Entrance  Reach  off  Sewells  Point  Spit, 
and  is  temporarily  suspending  several 
anchorage  grounds  in  the  vicinity  of  this 
project.  The  safety  zone  is  needed  to 
ensure  the  safety  of  mariners  operating 
in  the  vicinity  and  to  ensure  the  safety 
of  all  personnel  involved  with  the 
deployment  of  the  cable.  Anchorages  G- 
4,  F-1,  and  F-2  in  the  Hampton  Roads 
Entrance  Reach  will  be  suspended  from 
August  18, 1995  to  August  21, 1995.  The 
suspension  of  these  anchorages  is 
necessary  to  provide  an  alternate  route 
for  marine  traffic  while  the  Hampton 
Roads  Entrance  Reach  is  closed  during 
the  laying  of  the  cable. 
EFFECTIVE  DATES:  The  safety  zone  will 
become  effective  at  5  a.m.  on  August  17, 
1995,  and  terminate  at  8  p.m.  August  30, 
1995,  unless  sooner  terminated  by  the 
Captain  of  the  Port,  Hampton  Roads, 
Virginia.  The  suspension  of  anchorages 


G-4,  F-1,  and  F-2  will  become  effective 
at  5  a.m.  on  August  18, 1995,  and 
terminate  at  12  a.m.  on  August  21. 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lieutenant  Katherine  Weathers,  Project 
Officer,  USCG  Marine  Safety  Office 
Hampton  Roads,  telephone  number 
(804) 441-3294. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  (NPRM)  was 
not  published  for  this  rule  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  The  laying  of  the  cable  is 
an  operational  necessity  for  the  Navy 
and  will  begin  as  scheduled.  The  cable 
lajring  operation  will  create  a  condition 
which  is  hazardous  both  to  the  work 
barges  and  to  vessels  operating  in  their 
vicinity.  The  Coast  Guard's  decision  to 
establish  a  safety  zone  around  the  work 
barges  and  to  suspend  anchorages  G-4, 
F-1,  and  F-2  in  order  to  provide  an 
alternate  route  to  vessel  traffic  was 
reached  after  consultation  with  the  local 
maritime  community,  and  is  designed  to 
minimize  both  the  impact  of  the  project 
on  that  community  and  the  hazards 
created  by  the  cable  laying  operation. 

DrefliBg  IufbrmatioB 

The  drafters  of  this  regulation  are 
Lieutenant  Katherine  Weathers,  Chief, 
Port  Safety  Branch,  Marine  Safety  Office 
Hampton  Roads,  and  Lieutenant  A. ). 
Norris,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  andPiirpew 

The  U.S.  Navy,  Naval  Sea  Systems 
Command,  has  contracted  The  Johns 
Hopkins  University  Applied  Physics 
Laboratory  to  develop  and  install  the 
UEP  monitoring  array  at  the  Norfolk 
Magnetic  Silencing  Facility  (MSF).  The 
project  will  consist  of  a  Spud  Barge, 
which  will  be  positioned  close  to  shore 
north  of  Sewells  Point  Spit  during  the 
entire  operation,  and  a  Derrick  B^e, 
which  will  be  the  primary  woik  barge 
positioned  at  different  points  during  the 
operation.  The  Derrick  Barge  will  be 
connected  to  the  Spud  Barge  via  a 
floating  cable,  which  will  he  stretched 
across  the  Hampton  Roads  Entrance 
Reach  during  parts  of  the  operation. 

On  August  17,  the  Hampton  Roads 
Entrance  Reach  will  not  be  affected  by 
the  project;  however,  the  safety  zone 
will  be  in  effect  to  protect  the  work 
barges  and  mariners  in  the  vicinity.  On 
August  18,  the  Derrick  Barge  will  begin 
to  move  away  from  the  Spud  Barge  into 
the  Hampton  Roads  Entrance  Reach, 
which  will  be  blocked  by  the  Derrick 
Barge  and  the  floating  cable.  By  August 
20,  the  entire  channel  will  be  blocked 


by  the  floating  cable  which  will  be 
stretched  between  the  Spud  Barge 
located  near  shore  and  the  Derrick  Barge 
positioned  outside  the  inbound  channel 
of  the  Hampton  Roads  Entrance  Reach. 
The  suspended  anchorages,  G—4,  F-1, 
and  F-2,  will  provide  an  alternate  route 
for  inbound  and  outbound  marine  traffic 
while  also  providing  the  water  depth 
necessary  for  commercial  vessels 
drawing  less  than  45  feet  to  move 
unimpeded  in  the  Hampton  Roads  area. 
The  Coast  Guard,  in  consultation  with 
the  local  maritime  industry,  determined 
that  suspension  of  the  anchorages 
during  the  three  days  the  channel  will 
be  closed  to  traffic  was  the  most 
effective  way  of  ensiuing  vessel  safety 
while  at  the  same  time  minimizing  the 
impact  on  commerce. 

Diecussion  of  the  Regulation 

The  Coast  Guard  is  establishing  a  750 
yard  radius  safety  zone  around  the  Spud 
Barge  and  connected  Derrick  Barge  "Sea 
Hawk"  whife  these  barges  participate  in 
the  deployment  of  a  UEP  monitoring 
array  beneath  the  bed  of  the  Hampton    * 
Roads  Entrance  Reach  off  Sewells  Point 
Spit.  The  moving  safety  zone  will  be  in 
effect  from  August  17, 1995  to  August 
30, 1995  unless  terminated  sooner  by 
the  District  Commander.  This  safety 
zone  will  limit  access  by  all 
unauthorized  persons  within  750  yards 
of  the  Spud  Barge,  Derrick  Barge,  and 
connecting  cable  diuing  this  operation. 
A  moving  safety  zone  is  necessary  to 
protect  both  the  vessels  involved  with 
the  project  and  those  operating  in  the 
project's  vicinity  from  a  collision  with        * 
each  other  or  with  the  cable  that  will  be 
stretched  between  the  two  barges 
participating  in  the  project. 

The  Coast  Guard  will  be  suspending 
anchorages  G—4,  F-1,  F-2  from  5  a.m. 
on  August  18, 1995  until  12  a.m.  on 
August  21, 1995  in  order  to  provide  an 
alternate  route  for  vessel  traffic  while 
the  Hampton  Roads  Entrance  Reach  is 
blocked  during  the  cable  laying 
operation.  Deep  draft  vessels,  which  are 
those  vessels  with  a  draft  greater  than  45 
feet,  will  be  allowed  to  transit  through 
the  channel  during  the  entire  operatioiL 
Arrangements  for  the  passage  of  deep 
draft  vessels  will  be  made  via  telephone 
or  VHF  communications. 

Regualtory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
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and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  pohcies  and  procedures  of 
DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and ' 
concluded  that  imder  section  2.B.2.e(34) 
of  Commandant  Instruction  M16475.1B 
(as  revised  by  59  FR  38654;  July  29, 
1994),  this  rule  is  categorically  excluded 
from  further  environmental 
dociunentation.  An  Environmental 
Analysis  Checklist  and  a  Categorical 
Exclusion  Determination  Statement 
regarding  the  temporary  safety  zone  are 
being  prepared  and  ^fnll  be  placed  in  the 
rulemaking  docket. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measures, 
Vessels,  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  110  and  33  CFR  part  165  as 
follows: 

PARTIKMAMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C  1223 
and  1231. 

§110.168    [Amended] 

2.  In  §  110.168,  paragraphs  (a)(3)(i)(A), 
(a)(3)(i)(B),  and  (a)(3)(ii)(D)  are 
suspended  from  5  a.m.  on  August  18, 
1995  until  12  a.m.  on  August  21, 1995. 


PART  165— [AMENDED] 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5: 
49  CFR  1.46. 

4.  A  new  temporary  §  165.T05-051  is 
added  to  read  as  follows: 

§  1 65.T05-051    Safety  Zone:  Jamee  River, 
Elizabeth  River,  Ctranpeake  Bay,  Port  of 
Hampton  Roads,  VA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone:  All  waters  within  a 
750  yard  radius  of  the  Spud  Barge,  the 
Derrick  Barge  "Sea  Hawk",  and  their 
connecting  floating  cable  during  the 
deplojTuent  and  burial  of  the  UEP 
monitoring  array  beneath  the  bed  of 
Hampton  Roads  Entrance  Reach.  The 
Spud  Barge  will  be  located 
approximately  400  feet  southeast  of  the 
Hampton  Roads  outgoing  chaimel 
boundary  off  of  Sewells  Point  Spit,  and 
the  Derrick  Barge  "Sea  Hawk"  will  be  in 
various  locations  around  the  Hampton 
Roads  Entrance  Reach  during  the 
evolution. 

(b)  Effective  date.  This  section  is 
effective  from  5  a.m.  on  August  17, 1995 
to  8  p.m.,  August  30, 1995,  unless 
sooner  terminated  by  the  District 
Commander. 

(c)  Definitions.  Designated 
representative  of  the  District 
Commander  means  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the 
Commander  of  the  Fifth  Coast  Guard 
District  to  act  on  his  behalf.  District 
Commander  means  the  Commander  of 
the  Fifth  Coast  Guard  District, 
Portsmouth,  VA. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  section 
165.23  and  165.501  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  District  Commander 
or  his  designated  representative.  The 
general  requirements  of  section  165.23 
and  165.501  also  apply  to  this 
regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
District  Commander  or  his  designated 
representative.  The  Coast  Guard  vessels 
enforcing  the  safety  zone  can  be 
contacted  on  VHF  Marine  Band  Radio, 
channels  13  and  16.  The  District 
Commander's  representative  at  the 
Marine  Safety  Office,  Hampton  Roads, 
VA,  can  be  contacted  at  telephone 
number  (804)  441-3314. 

(e)  The  District  Commander  will 
notify  the  public  of  changes  in  the  status 
of  this  zone  by  Marine  Safety  Radio 


Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

Dated:  August  8, 1995. 

W.J.  Ecker. 

Rear  Admiral.  U.S.  Coast  Guard.  Fifth  Coast 
Guard  District. 

(PR  Doc.  95-20614  Filed  »-18-95;  8:45  am) 
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33  CFR  Part  117 
[CQD08-04-032] 

RIN211S-AE47 

Drawt)ridge  Operation  Regulations; 
Lafourche  Bayou,  LA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Greater 
Lafourche  Port  Commission,  (GLPC),  the 
Coast  Guard  is  changing  the  regulation 
governing  the  operation  of  the  foUovtring 
two  drawbridges  across  Lafourche 
Bayou,  in  Lafourche  Parish,  Louisiana: 

(a)  The  State  Route  1  (Galliano- 
Tarpon)  vertical  lift  span  bridge,  mile 
30.6,  at  Cutoff,  Louisiana. 

(b)  The  State  Route  1  (Cote  Blanche) 
pontoon  bridge,  mile  33.9,  at  Cutoff, 
Louisiana. 

This  new  regulation  will  require  that 
the  bridges  open  on  signal;  except  that, 
from  2  to  3  p.m.  and  from  4:30  to  5:30 
p.m.,  Monday  through  Friday,  other 
than  Federal  holidays,  the  bridges  will 
be  permitted  to  remain  closed  to 
navigation. 

Presently,  the  draws  of  the  bridges  are 
required  to  open  on  signal  at  all  times. 
This  action  will  provide  for  the 
iminterrupted  flow  of  school  bus  and 
other  vehicular  traffic  while  still 
providing  for  the  reasonable  needs  of 
navigational  interests. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  September  20, 
1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Commander  (ob). 
Eighth  Coast  Guard  District,  501 
Magazine  Street,  Room  1313,  New 
Orleans,  Louisiana  70130-3396, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  (504)  589- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2%5. 
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SUPPLEMENTARY  HUFOfMIA-nON: 

DraAiiig  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Regulatory  History 

On  December  13, 1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaldng  entitled  Drawbriage 
Operation  Regulation;  Lafourche  Bayou, 
LA,  in  the  Federal  Roister  (59  FR 
64178).  The  Coast  Guard  received  nine 
letters  commenting  on  the  proposal.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Greater  Lafourche  Port 
Commission  (CLPC),  requested  the  2  to 
3  p.m.  and  the  4:30  to  5:30  p.m. 
closiues,  Monday  through  Friday,  other 
than  Federal  holidays  in  order  to 
provide  relief  to  school  bus  traffic  and 
other  vehicular  traffic  that  crosses  the 
bridges  during  peak  hours  of  land  traffic 
congestion. 

Data  provided  by  GLPC,  shows  that 
from  August  1993  through  Augiist  1994 
(the  most  recent  coimts  available),  the 
niunber  of  vessels  that  passed  the 
bridges  totaled  1141.  This  breaks  down 
to  approximately  95  vessels  per  month, 
or  3.1  vessels  per  day. 

During  the  closiu^  periods,  1530 
vehicles  per  day  cross  the  Galliano- 
Tarpon  bridge  and  865  vehicles  per  day 
cross  the  Cote  Blanch  bridge.  These 
closures  will  provide  relief  to  severely 
congested  vehicular  traffic,  while  still 
serving  the  reasonable  needs  of 
navigational  interests. 

Discussion  of  Comments  and  Changes 

Nine  letters  of  comment  were 
received  in  response  to  Public  Notice 
CGD8-02-95  issued  on  January  31, 
1995.  The  Federal  Emergency 
Management  Agency,  the  National 
Marine  Fisheries  Service,  the  Lafourche 
Parish  Council,  the  Kansas  Qty 
Southern  Railway  Company,  a  private 
individual,  the  Federal  Emergency 
Management  Agency  and  the  Chamber 
of  Commerce  of  Lafoiuche  and  the 
Bayou  Region.  Inc.,  all  expressed 
support  for  or  no  objection  to  the 
proposed  rule.  Two  letters  were 
received  that  offered  objections  to  the 
proposal.  Bollinger  Marine  and  a  private 
individual  opposed  the  proposed  rule 
on  the  grounds  that  the  bridges  were  not 
equipped  with  VHF  radios.  The  bridges 
are  now  equipped  with  VHF  Radios  and 
Bollinger  Marine  has  written  a  letter 
withdrawing  its  opposition.  The  private 
citizen  also  questioned  the  increase  in 
vehiailar  traffic  in  recent  years.  The 


increase  in  vehicular  traffic  is  due  to  the 
opening  of  LA  3235,  six  years  ago.  Now 
LA  1,  LA  308  and  LA  3235  all  meet  at 
the  South  Lafourche  bridge.  In  addition, 
the  amount  of  vehicular  traffic  has 
increased  due  to  the  expansion  of  Port 
Foimiion,  the  opening  of  a  new  Super- 
Walmart,  and  numerous  other  new 
businesses  in  the  area.  As  there  has  been 
an  increase  in  vehicular  traffic,  the 
change  in  the  drawbridge  oi}erating 
regulations  are  necessary  and  the  Final 
Rule  remains  unchanged  from  the 
proposed  rule. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(i)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  imder  section  6a(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979). 

Small  Entities 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  the  number  of  vessels 
which  pass  the  bridge,  (3.1)  per  day. 
The  two  comments  received  offering 
objection  to  the  proposed  rule  have  been 
resolved.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 


been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Snlqects  in  33  CFR  Part  117 

Bridges. 

Regulations:  In  consideration  of  the 
foregoing,  part  117  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  117— DRAWBraOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Airthority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-lg;  Section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.465  paragraphs  (a) 
through  (e)  are  redesignated  as  (b) 
through  (f)  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

f  117.486    Lafourche  Bayou. 

(a)  The  draws  of  the  SRl  bridge,  mile 
30.6  and  the  SRl  bridge,  mile  33.9,  both 
near  Cutoff,  shall  open  on  signal;  except 
that,  from  2  p.m.  to  3  p.m.  and  from  4:30 
p.m.  to  5:30  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels. 

Dated:  August  7, 1995. 
QB.  Newlin, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist.,  Acting. 
(FR  Doc.  95-20615  Filed  8-18-95;  8:45  ami 
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33  CFR  Parts  151  and  155 
[COO  94-058]  ^ 

RIN2115-AE97 

MlAO  Special  Areas 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

aUMMANY:  The  Coast  Guard  is  issuing 
regulations  to  designate  the  Antarctic 
area  as  a  special  area  under  Aimexes  I 
(oil),  n  (noxious  liquid  substances),  and 
V  (ship-generated  garbage)  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978,  as  amended  (MARPOL  73/78). 
The  Coast  Guard  also  is  issuing 
regulations  designating  the  Gulf  of  Aden 
as  a  special  area  under  Annex  I  of 
MARPOL  73/78;  the  Baltic  Sea  area,  the 
Black  Sea  area,  and  the  Antarctic  area  as 
special  areas  under  Aimex  II  of 
MARPOL  73/78;  and  the  Wider 
Caribbean  region  as  a  special  area  under 
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Annex  V  of  MARPOL  73/78.  The 
purpose  of  this  rulemaking  is  to 
implement  amendments  to  MARPOL 
73/78  for  special  areas. 

EFFECTIVE  DATE:  November  20, 1995.* 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(COD  94-056),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
McHiday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Ray  Perry,  Policy  Contact, 
Environmental  Standards  Branch  (G- 
MOS-4),  (202)  267-2714. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  dociunent  are  Marcia  K. 
Landman,  Project  Manager,  Oil 
Pollution  Act  (OPA  90)  Staff  (G-MS). 
and  Jacqueline  L.  Sullivan,  Project 
Coimsel,  Office  of  the  Chief  Counsel. 

Regulatory  History 

Because  the  MARPOL  amendments 
establishing  the  Gulf  of  Aden,  the  Wider 
Caribbean  Region,  the  Baltic  Sea,  the 
Black  Sea,  and  Antarctic  special  areas 
have  already  been  adopted  and  are 
efiiective  for  all  party  states,  including 
the  United  States,  the  Coast  Guard  has 
determined  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b))  that 
there  is  good  cause  for  issuing  this  final 
rule  without  publishing  a  notice  of 
proposed  rule  making  (NPRM).  Further, 
with  reference  to  the  designation  of 
certain  special  areas  under  MARPOL 
73/78.  an  opportunity  for  public 
comment  was  provided  during  a  Jime 
26, 1991  open  meeting  of  the 
Subcommittee  for  the  Prevention  of 
Marine  Pollution,  Shipping 
Coordinating  Committee.  Notice  of  this 
meeting  was  published  in  the  May  31, 
1991  edition  of  the  Federal  Register  (56 
FR  24868). 

Background  and  Purpose 

MARPOL  73/78 

The  Act  to  Prevent  Pollution  from 
Ships  [33  U.S.C.  1901.  et.  seq.]  (the  Act) 
both  authorizes  the  issuance  of 
regulations  to  implement  Annexes  I,  II, 
and  V  of  the  International  Convention 
for  the  Preventiqp  of  Pollution  from 
Ships,  1973,  as  modified  by  the  Protocol 
of  1978.  as  amended  (MARPOL  73/78) 
and  requires  compliance  with  MARPOL 


73/78.  the  Act,  and  regulations  issued 
thereunder.  Annex  I  of  MARPOL  73/78 
is  entitled  "Regulations  for  the 
Prevention  of  Pollution  by  Oil"  and  is 
designed  to  prevent  the  discharge  of  oil 
into  the  marine  environment.  MARPOL 
73/78  defines  oil  as  petroleiun  in  any 
form,  including  crude  oil,  fuel  oil, 
sludge,  oil  refuse  and  refined  products; 
it  does  not  include  animal  or  vegetable 
based  oil  or  noxious  fiquid  substances 
(NLSs).  Annex  n  of  MARPOL  73/78  is 
entitled  "Regulations  for  the  Control  of 
Pollution  by  Noxious  Liquid  Substances 
in  Bulk"  and  is  designed  to  prevent  the 
discharge  of  NLSs  carried  in  bulk  into 
the  marine  environment.  These  bulk 
liquid  chemicals  are  designated  in 
Appendix  n  to  Annex  II  of  MARPOL  73/ 
78.  Annex  V  of  MARPOL  73/78  is 
entiUed  "Regulations  for  the  Prevention 
of  Pollution  by  Garbage  from  Ships"  and 
is  designed  to  prevent  the  discharge  of 
ship-generated  garbage  into  the  marine 
environment.  Garbage  means  all  kinds 
of  victual,  domestic,  and  operational 
waste,  excluding  fish  and  parts  thereof, 
generated  during  the  normal  operation 
of  the  ship  and  liable  to  be  disposed  of 
continuously  or  periodically.  Aimexes  I. 
n,  and  V  have  discharge  restrictions  for 
designated  special  areas. 

Amendments  to  Annexes  I  and  V  of 
MARPOL  73/78  were  adopted  at  the 
30th  and  31st  sessions  of  the  Marine 
Environment  Protection  Committee 
(MEPC)  of  the  International  Maritime 
Organization  (IMO).  The  amendments 
designating  the  Antarctic  area  as  a 
special  area  under  Annexes*!  and  V  of 
MARPOL  73/78  were  adopted  by  Uie 
MEPC  on  November  16.  1990  by 
Resolution  MEPC.42(30).  They  entered 
into  force  for  party  States,  including  the 
United  States,  en  March  17, 1992. 
Resolution  KffiPC.42(30)  required  that 
the  designation  of  the  Antarctic  as  a 
special  area  take  effect  on  the  day  the 
amendments  entered  into  force  to 
ensure  timely  and  adequate  protection 
of  the  area. 

Amendments  to  Annex  II  of  MARPOL 
73/78  were  adopted  at  the  33rd  session 
of  the  MEPC.  The  amendment 
designating  the  Antarctic  area  as  a 
special  area  imder  Annex  n  was 
adopted  by  the  MEPC  on  October  30, 
1992  by  Resolution  MEPC.57(33).  This 
amendment  became  efiiactive  on  July  1, 
1994  for  countries  party  to  MARPOL  73/ 
78. 

The  Annex  n  amendments  ♦ 

designating  the  Antarctic  area  as  a 
special  area  contain  a  prohibition  on 
discharging  any  NLS  into  the  sea. 
Unlike  the  Antarctic  special  area 
provisions  of  Annexes  I  and  V,  the 
provisions  of  Annex  II  do  not 
specifically  require  the  Government  of 


each  Party  to  MARPOL  73/78,  at  whose 
ports  ships  depart  en  route  to  or  arrive 
from  the  Antarctic  area,  undertake  to 
ensure  that  as  soon  as  practicable 
adequate  facilities  are  provided  for  the 
reception  of  all  substances  prohibited 
for  discharge  at  sea.  The  Baltic  Sea  area 
and  Black  Sea  area  were  designated  as 
special  areas  when  Annex  II  of 
MARPOL  73/78  entered  into  force  on 
April  6, 1987. 

The  amendments  designating  the  Gulf 
of  Aden  as  a  special  area  under  Annex 
I  were  adopted  by  the  MEPC  on 
December  1. 1987  by  Resolution 
MEPC.29(25).  They  were  subsequentiy 
accepted  on  October  1, 1988  and 
entered  into  force  on  April  1, 1989.  The 
amendments  designating  the  Wider 
Caribbean  region  as  a  special  area  under 
Annex  V  were  adopted  by  the  MEPC  on 
July  4, 1991  by  Resolution  MEPC.48(31). 
They  were  subsequently  accepted  on 
October  4, 1992  and  entered  into  force 
for  party  States  on  April  4, 1993.  The 
Gulf  of  Aden  special  area  under  Annex 
I  and  the  Wider  Caribbean  special  area 
under  Annex  V  are  not  yet  enforceable 
due  to  a  lack  of  adequate  reception 
facilities  in  states  party  to  MARPOL  73/ 
78  bordering  these  special  areas. 

The  MEPC  adopted  additional 
amendments  to  Aimex  I  of  MARPOL  73/ 
78  at  its  32nd  session.  The  amendments 
revised  Regulation  21  of  Annex  I  to 
MARPOL  73/78,  prohibiting  the 
discharge  of  oil  in  special  areas  irom 
fixed  or  floating  platforms.  Resolution 
MEPC.51(32)  was  adopted  on  March  6, 
1992,  accepted  on  January  6, 1993.  and 
entered  into  force  on  July  6, 1993. 

Special  Areas 

1.  General 

The  term  "special  area"  means  a  sea 
area  where,  for  recognized  technical 
reasons  in  relation  to  its  oceanographic 
and  ecological  condition  and  to  the 
particular  character  of  its  traffic,  the 
adoption  of  special  mandatory  methods 
for  the  prevention  of  sea  pollution  by 
oil,  NLSs,  or  garbage  is  required  Special 
areas  are  bodies  of  water  which  require 
additional  protections  beyond  the 
normal  discharge  requirements.  Special 
areas  for  purposes  of  Annex  I  of 
MARPOL  73/78  are  listed  in  33  CFR 
151.13  and  for  the  purposes  of  Aimex  V 
of  MARPOL  73/78  are  listed  in  33  CFR 
151.53  and  151.71.  Special  areas  for 
purposes  of  Annex  n  are  currently  not 
listed  in  33  CFR  part  151.  Annex  n 
special  areas  discharge  restrictions  are 
enforceable  under  46  CFR  153.903. 

2.  The  Antarctic  Area 

MARPOL  73/78,  and  Annexes  I.  n, 
and  V,  define  the  Antarctic  area  to  mean 
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the  sea  area  south  of  60°  south  latitude. 
This  boundary  has  been  estabUshed  by 
the  Antarctic  Treaty  and  the  Convention 
on  Antarctic  Marine  Living  Resources, 
hi  respect  to  the  Antarctic  area, 
MARPOL  73/78  requires  that  any 
discharge  into  the  sea  of  oil  wastes  or 
garbage  from  any  ship  shall  be 
prohibited. 

The  amendments  designating  the 
Antarctic  area  as  a  special  area  under 
Annexes  I  and  V  of  MARPOL  73/78  do 
not  call  for  the  establishment  of  waste 
reception  facilities  within  the  special 
area  as  is  mandated  in  other  special 
areas  under  these  annexes  of  MARPOL 
73/78.  At  die  15th  Antarctic  Treaty 
Consultative  Meeting  of  October  1989,  it 
was  agreed  that  waste  reception 
facilities  within  the  Antarctic  special 
area  would  be  imacceptable  because  the 
existence  of  such  faciUties  would 
involve  problems  associated  with 
ultimate  disposal  of  the  wastes  within 
the  area.  It  was  agreed  that  there  should 
be  no  discharge  of  oily  residues  and 
mixtures  or  garbage  in  the  Antarctic  area 
either  ashore  or  into  the  sea.  All  waste 
should  instead  be  removed,  where 
possible,  from  the  special  area. 

The  amendments  to  Annex  I  and 
Aimex  V  placed  the  primary  obligation 
on  flag  states  whose  ships  enter  the 
Antarctic  area  to  ensure  that  adequate 
reception  facilities  are  provided. 
MARPOL  73/78  requires  that  flag  states 
ensure  that  all  ships  entitled  to  fly  their 
flag,  before  entering  the  Antarctic  area, 
have  sufficient  capacity  on  board  for  all 
oily  wastes  and  gart>age  while  operating 
in  the  area  and  have  concluded 
arrangements  to  discharge  such  garbage 
at  a  reception  facility  after  leaving  the 
area. 

Requirements  are  already  in  place  in 
the  United  States  to  enforce  MARPOL 
73/78  discharge  restrictions  for  oil  and 
garttage.  33  CFR  151.25  requires  the 
master  or  other  person  having  charge  of 
a  ship  to  maintain  an  oil  record  book  on 
board  and  record  oil  discharges  made. 
This  oil  record  book  is  required  on 
board  oil  tankers  of  150  gross  tons,  ships 
of  400  gross  tons  or  more,  and  manned 
fixed  or  floating  platforms.  In  addition, 
§  151.55  requires  that  all  manned, 
oceangoing  U.S.  ships  that  are  12.2 
meters  or  more  in  length  and  that  are 
engaged  in  commerce  keep  records  of 
gartMge  discharges  and  disposals. 
Likewise,  all  fixed  or  floating  platforms 
subject  to  the  jurisdiction  of  the  United 
States  must  keep  such  records  as  well. 
Log  entries  indicating  discharge 
operations  may  be  considered  by 
enforcement  personnel  in  evaluating 
compliance  with  MARPOL  73/78 
discharge  restrictions  in  the  Antarctic 
area.  These  records  provide  a  means  of 


verifying  that  oil  and  garbage  have  been 
disposed  of  properly  by  U.S.  ships. 

3.  Gulf  of  Aden  Area 

Annex  I  of  MARPOL  73/78  defines 
the  Gulf  of  Aden  area  to  mean  that  part 
of  the  Gulf  of  Aden  between  the  Red  Sea 
and  the  Arabian  Sea  bounded  to  the 
west  by  the  rhumb  line  between  Ras  si 
Ane  (12»28.5'  N,  43''19.6'  E)  and  Husn 
Murad  (12''40.4'  N,  43''30.2'  E)  and  to 
the  east  by  the  rhumb  line  between  Ras 
Asir  (11»50'  N,  51»16.9'  E)  and  the  Ras 
Fartak  (15«35'  N,  52'13.8'  E).  The 
discharge  requirements  for  the  Gulf  of 
Aden  special  area  will  become  effective 
once  each  party  to  MARPOL  73/78 
whose  coastUne  borders  the  special  area 
certifies  that  reception  facilities  are 
available  and  the  IMO  estabUshes  an 
efiiective  date. 

4.  Wider  Caribbean  Region 

Annex  V  of  MARPOL  73/78  defines 
the  Wider  Caribbean  region  to  mean  the 
Gulf  of  Mexico  and  Caribbean  Sea 
proper,  including  the  bays  and  seas 
therein.  This  region  includes  that 
portion  of  the  AUantic  Ocean  within  the 
boundary  constituted  by  the  30°  N 
parallel  from  Florida  eastward  to  77''30' 
W  meridian,  thence  a  rhumb  line  to  the 
intersection  of  20°  N  parallel  and  59°  W 
meridian,  thence  a  rhumb  line  to  the 
intersection  of  7°20'  N  parallel  and  50° 
W  meridian,  thence  a  rhumb  line  drawn 
southwesterly  to  the  eastern  boundary 
of  French  Guiana. 

The  MEPC  estabhshed  a  different 
standard  for  the  discharge  of  victual 
waste  for  the  Wider  Caribbean  region 
than  other  special  areas.  Annex  V 
requires  that  disposal  into  the  sea  of 
victual  wastes  be  made  as  far  out  as 
practicable,  but  not  less  than  12  nautical 
miles  fitim  the  nearest  land.  An 
additional  provision  requires  disposal  of 
victual  wastes  which  have  passed 
through  a  comminuter  or  grinder  to  be 
made  as  far  as  practicable  from  land,  but 
in  any  case  not  less  than  3  nautical 
miles  from  the  nearest  land.  Such 
victual  wastes  should  be  capable  of 
passing  through  a  screen  with  openings 
no  greater  than  25  millimeters.  These 
discharge  requirements  will  become 
efl'ective  for  \he  Wider  Caribbean  region 
special  area  once  each  party  to 
MARPOL  73/78  whose  coastiine  borders 
the  special  area  certifies  that  reception 
facilities  are  available  and  the  IMO 
establishes  an  effective  date. 

Discusnon  of  Final  Rule 

The  Coast  Guard  and  the  MEPC  have 
determined  that  the  amendments  fully 
conform  to  the  purpose,  spirit,  and 
intent  of  MARPOL  73/78.  This  final  rule 
is  amending  existing  regulations  in  33 


CFR  part  151  to  incorporate  the 
provisions  of  these  amendments  to 
MARPOL  73/78.  This  final  rule  is 
adding  the  geographic  description  of  all 
spedal  areas  in  new  §  151.06.  Discharge 
requirements  for  the  various  special 
areas  are  contained  in  §§  151.13, 151.32. 
151.53, 151.71,  and  155.400.  New 
§  151.32  to  33  CFR  part  151  describes 
the  Annex  II  special  areas  currenUy 
enforceable  under  46  CFR  153.903. 
Other  minor  changes  have  been  made  to 
clarify  which  MARPOL  73/78 
requirements  for  special  areas  are  in 
effect  in  the  United  States  for  U.S.  flag 
vessels. 

Sections  151.13. 151.32,  and  151.53 
have  been  amended  to  clarify  that  the 
discharge  restrictions  will  not  go  into 
effect  until  a  sufficient  number  of  states 
bordering  certain  special  areas  have 
notified  the  IMO  that  reception  facilities 
are  available. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (£)OT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  rule  imposes 
no  new  costs  on  the  maritime  industry. 
It  implements  requirements  for  the 
designated  Antarctic  area,  the  Gulf  of 
Aden,  the  Baltic  Sea  area,  the  Black  Sea 
area,  and  the  Wider  Caribbean  region  as 
special  areas  under  MARPOL  73/78  for 
oil  and  NLSs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
govermnental  jxuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  that  few  new 
costs  will  be  associated  with  this  rule 
because  few  small  entities  operate  in  the 
areas  being  designated  as  special  areas 
except  in  the  Wider  Caribbean  Area.  In 
addition,  regardless  of  whether  these 
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reguletkmi  are  codified  in  ike  U.S.  Code 
of  Federal  Regulations,  the  MASPOL 
designation  o^  the  sfecial  areas  will  be 
applicable  to  all  ve^els  operating  in 
these  areas.  The  Coast  Guard  expects  the 
impact  of  this  final  rule  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601,  et  seq.) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  fixim 
further  environmental  docimientation. 
This  rule  is  expected  to  contribute  to  the 
reduction  of  the  occurrence  of  ship- 
generated  oil  spills  in  the  marine 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  155 

Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  151  and  155  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES. 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

Subpart  A— Implementatfon  of 
MARPOL  73/78 

1.  The  authority  citation  for  part  151, 
subpart  A,  is  revised  to  readiis  follows: 


Aotherky:  33  U.S.Q  1321(jKlXC)  aod 
1903(b);  E.0. 12777.  3  CFR,  1991  Comp.  p. 
351;  49  CFR  1.46. 

2.  hi  §  151.05,  the  definition  of 
"special  area"  is  revised  to  read  as 
follows: 

S 151 .05    Deflnitlon*. 

•  *        *        •        • 

Special  area  means  a  sea  area,  where 
for  recognized  technical  reasons  in 
relation  to  its  oceanographical  and 
ecological  condition  and  to  the 
particular  character  of  the  traffic,  the 
adoption  of  special  mandatory  methods 
for  die  prevention  of  sea  pollution  by 
oil,  NLSs,  or  garbage  is  required. 

•  •        •        •        • 

3.  Section  151.06  is  added  to  read  as 
follows: 

$151.06    Special  arMS. 

(a)  For  the  purposes  of  this  part,  the 
navigational  descriptions  of  the  special 
areas  are  as  follows: 

(1)  The  Mediterranean  Sea  area  means 
the  Mediterranean  Sea  proper  including 
the  gulfs  and  seas  therein,  with  the 
boundary  between  the  Mediterran^n 
and  the  Black  Sea  constituted  by  the  41° 
N  parallel  and  bounded  to  the  west  by 
the  Straits  of  Gibraltar  at  the  meridian 
of5°36'W. 

(2)  The  Baltic  Sea  means  the  Baltic 
Sea  proper  with  the  Gulf  of  Bothnia,  the 
Gulf  of  Finland,  and  the  entrance  to  the 
Baltic  Sea  boimded  by  the  parallel  of  the 
Skew  in  the  Skagerrak  at  57°44.8'  N. 

(3)  The  Black  Sea  area  means  the 
Black  Sea  proper  with  the  boundary 
between  the  Mediterranean  Sea  and  the 
Black  Sea  constituted  by  the  parallel  41° 
N. 

(4)  The  Red  Sea  area  means  the  Red 
Sea  proper  including  the  Gulfs  of  Suez 
and  Aqaba  boimded  at  the  south  by  the 
rhumb  line  between  Ras  si  Ane  (12°8.5' 
N,  43°19.6'  E)  and  Husn  Murad  (12°40.4' 
N,  43°30.2'  E). 

(5)  The  Gulfs  areas  means  the  sea  area 
located  northwest  of  the  rhimib  line 
between  Ras  al  Hadd  (22°30'  N,  59°48' 
E)  and  Ras  al  Fasteh  (25°04'  N,  61°25' 
E). 

(6)  The  Gulf  of  Aden  areas  means  the 
part  of  the  Gulf  of  Aden  between  the 
Red  Sea  and  the  Arabian  Sea  bounded 
to  the  west  by  the  rhumb  line  between 
Ras  si  Ane  (12°28.5'  N,  43°19.6'  E)  and 
Husn  Murad  (12°40.4'  N,  43°30.2'  E)  and 
to  the  east  by  the  rhumb  line  between 
Ras  Asir  (11°50'  N,  51°16.9'  E)  and  the 
Ras  Fartak  (15°35'  N.  52°13.8'  E). 

(7)  The  Antarctic  areas  means  the  sea 
south  of  60°  south  latitude. 

(8)  The  North  Sea  area  means  the 
North  Sea  proper,  including  sees  within 
the  North  Sea  southwards  of  latitude  62° 
N  and  eastwards  of  longitude  4°  W;  the 


Skagenmk,  the  southern  limit  of  which 
is  determined  east  of  the  Skaw  by 
latitude  5  r 44.8'  N;  and  the  EngHsh 
Channel  and  its  approaches  eastwards 
of  longitude  5°  W. 

(9)  The  Wider  Caribbean  region  means 
the  Gulf  of  Mexico  and  Caribbean  Sea 
prop«',  including  the  bays  and  seas 
therein  and  that  portion  of  the  Atiantic 
Ocean  within  the  boundary  constituted 
by  the  30'  N  parallel  from  Florida 
eastward  to  77°30'  W  meridian,  thence 
a  rhumb  Une  to  the  intersection  of  20° 
N  parallel  and  59°  W  meridian,  thence 
a  rhumb  line  to  the  intersection  of  7°20' 
N  parallel  and  50°  W  meridian,  thence 
a  rhumb  line  drawn  southwesterly  to 
the  eastern  boundary  of  French  Guiana. 

(b)  Special  areas  for  the  purpose  of 
Annex  I  of  MARPOL  73/78  include 
those  referenced  in  §  151.13.  Special 
areas  for  the  purposes  of  Annex  II  of 
MARPOL  73/78  include  those 
referenced  in  §  151.32.  Special  areas  for 
the  purpose  of  Annex  V  of  MARPOL  73/ 
78  include  those  referenced  in  §  151.53. 

4.  In  §  151.13  (paragraphs  (a),  (b)(1), 
(b)(2)  and  (b)(3)  are  revised  and 
paragraph  (h)  is  added  to  read  as 
follows: 

§151.13    Special  Areas  for  Annex  I  of 
MARPOL  73/78. 

(a)  For  the  purposes  of  §§  151.09 
through  151.25,  the  special  areas  are  the 
Mediterranean  Sea  area,  the  Baltic  Sea 
area,  the  Black  Sea  area,  the  Red  Sea 
area,  the  Gulfs  area,  the  Gulf  of  Aden, 
and  the  Antarctic  area  which  are 
described  in  §  151.06.  The  discharge 
restrictions  are  effective  in  the 
Mediterranean  Sea,  Baltic  Sea,  Black 
Sea,  and  the  Antarctic  area. 

(b)*  •  * 

(1)  A  ship  of  400  gross  tons  or  over 
and  any  oil  tanker  may  not  discharge  oil 
or  oily  mixture  within  a  special  area.  In 
the  Antarctic  area,  discharge  into  the  sea 
of  oil  or  oily  mixture  from  any  ship  is 
prohibited. 

(2)  A  ship  of  less  than  400  gross  tons 
other  than  an  oil  tanker  may  not 
discharge  oil  or  oily  mixture  within  a 
special  area,  unless  the  oil  content  of 
the  effluent  without  dilution  does  not 
exceed  15  parts  per  million  (ppm). 

.(3)  For  the  Antarctic  area,  all  ships 
must  be  fitted  with  a  tank  or  tanks  of 
sufficient  capacity  on  board  for  the 
retention  of  all  sludge,  dirty  ballast,  tank 
washing  water,  and  other  oily  residues 
and  mixtures  while  operating  in  the  area 
and  must  have  concluded  arrangements 
to  discharge  such  oily  residues  at  a 
reception  faciUty  after  leaving  the  area. 
«        *        *        *        « 

(h)  In  accordance  with  paragraph 
(7)(b)(iii)  of  Regulation  10  of  Annex  I  of 
MARPOL  73/78,  the  discharge 


43378       Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Rales  and  Regulations 


restrictions  in  §  151.13  for  the  Red  Sea 
area,  Gul£s  area,  and  the  Gulf  of  Aden 
area  will  enter  into  effect  when  each 
party  to  MARPCH.  73/78  whose 
coastline  borders  the  special  area  has 
certified  that  reception  facilities  are 
available  and  the  IMO  has  established 
an  efiiactive  date  for  each  special  area. 
Notice  of  the  eflisctive  dates  for  the 
discharge  requirements  in  these  special 
areas  will  be  published  in  the  Federal 
Register  and  reflected  in  this  section. 

5.  Section  151.32  is  added  to  read  as 
follows: 


115142    SpecW 
Annex  U. 


forihepwpoaaof 


(a)  For  the  purposes  of  §§  151.30 
through  151.49,  ihe  special  areas  are  the 
Baltic  Sea  area,  the  Black  Sea  area,  and 
the  Antarctic  area  which  are  described 
in  §  151.06.  Discharges  into  the  sea  of 
NLSs  or  mixtures  containing  such 
substances  are  prohibited  in  the 
Antarctic  area. 

(b)  In  accordance  with  paragraph 
(13)(a)  of  Regulation  5  of  Annex  II  of 
MARPOL  73/78,  the  discharge 
restrictions  in  §  151.32  for  the  Baltic  Sea 
area  and  the  Black  Sea  area  will  enter 
into  effect  when  each  Party  to  MARPOL 
73/78  whose  coastline  borders  the 
special  area  has  certified  that  reception 
facilities  are  available  and  the  IMO  has 
established  an  effective  date  for  each 
special  area,  ^4otice  of  the  effective  date 
for  discharge  requirements  in  these 
areas  will  be  published  in  the  Federal 
Register  and  reflected  in  this  section. 

6.  Section  151.53  is  revised  to  read  as 
follows: 


1151.53    Special  area*  (or  Annex  V  of 
MARPOL  73/78. 

(a)  For  the  purposes  of  §§  151.51 
through  151.77,  the  special  areas  are  the 
Mediterranean  Sea  area,  the  Baltic  Sea 
area,  the  Black  Sea  area,  the  Red  Sea 
area,  the  Gulf  areas,  the  North  Sea  area, 
the  Antarctic  area,  and  the  Wider 
Caribbean  region,  including  the  Gulf  of 
Mexico  and  the  Caribbean  Sea  which 
are  described  in  §  151.06.  The  discharge 
restrictions  are  effective  in  the  Baltic 
Sea,  the  North  Sea,  and  the  Antarctic 
area. 

(b)  In  accordance  with  paragraph 
(4)(b]  of  Regulation  5  of  Annex  V  of 
MARPOL  73/78,  the  discharge 
restrictions  in  §  151.71  for  special  areas 
will  enter  into  effect  when  each  party  to 
MARPOL  73/78  whose  coastline  borders 
the  special  area  has  certified  that 
reception  facilities  are  available  and  the 
IMO  has  established  an  effective  date  for 
each  special  area.  Notice  of  the  effective 
dates  for  the  discharge  requirements  in 
each  special  area  will  be  published  in 


the  Federal  Register  and  reflected  in 
this  section. 

7.  Section  151.71  is  revised  to  read  as 
follows: 

§  151.71    OpefMinQ  pe^uwements: 
DIechafje  of  geftaQe  wttftki  apeeiel  eraea. 

(a)  When  a  ship  is  located  in  a  special 
area  referenced  in  §  151.53  of  this  part, 
no  person  may  discharge  garbage  from 
the  ship,  except  as  allowed  in  paragraph 

(b)  or  (c)  in  this  secticm. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  disposal  into  the  sea 
of  victual  waste  must  be  made  as  far  as 
practicable  from  land  but,  in  any  case, 
not  less  than  12  nautical  miles  from  the 
nearest  land. 

(c)  EKsposal  into  the  Wider  Caribbean 
region  of  victual  wastes  which  have 
been  passed  through  a  comminuter  or 
grinder  shall  be  made  as  far  as 
practicable  from  land  but,  in  any  case, 
not  less  than  3  nautical  miles  from  the 
nearest  land.  Such  comminuted  or 
ground  food  wastes  shall  be  capable  of 
passing  through  a  screen  with  opening 
no  greater  than  25  millimetera. 

PART  156— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

8.  The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Auttuwity:  33  U.S.C.  1231, 1321(i);  46 
U.S.C  3715;  sec  2,  B.0. 12777,  3  CFR.  1991 
Comp.,  p.  351;  49  CFR  1.46.  Sections  155.100 
through  155.130, 155.350  through  155.400, 
155.430, 155.440. 155.470, 155.1010  through 
155.1070  also  issued  under  33  U.S.C. 
1903(b).  Sections  155.1110  through  155.1150 
also  issued  under  33  U.S.C  2735. 

8.  Section  15S.400(b)(2)  is  revised  to 
read  as  follows: 

f  155.400    Ptatfonn  mactilnary  space 
drainage  on  oceangoing  fixed  or  floating 
drilling  rigs  and  other  platlofma. 

(a)*  •  * 
(b)*  •  • 

(!)•  •  ' 

(2)  Discharge  in  accordance  with 
§  151.10  (b)(3).  (b)(4),  and  (b)(5)  of  this 
chapter,  provided  the  drilling  rig  or 
platform  is  not  within  a  special  area. 
***** 

Dated  August  8. 1995. 
G.  N.  Naccva, 

Captain.  US.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc.  95-  20618  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineer* 

33CFRPart334 

Sinclair  Inlet,  Puget  Sound,  Bremerton, 
Washington;  Naval  Restricted  Areas 

AQEMTV:  Army  Corps  of  Engineers,  IX)D. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Corps  is  amending  the 
rules  which  establish  two  restricted 
areas  in  the  waters  of  Sinclair  Inlet 
adjacent  to  the  Puget  Soimd  Naval 
Shipyard,  Bremerton,  Washington.  This 
action  is  necessary  to  safeguard  U.S. 
Navy  vessels  and  Government  facilities 
from  sabotage  and  other  subversive  acts, 
accidents,  or  other  incidents  of  a  similar 
nature.  This  action  is  also  necessary  to 
protect  vessels  and  individuals  frt)m  the 
dangers  associated  with  the  industrial 
waterfront  facifities  at  the  shipyard. 
Entry  into  this  zone  is  prohibited  unless 
otherwise  authorized  by  these 
regulations  or  the  Commander,  Naval 
Base,  Seattle,  Washington,  or  whomever 
he/she  designates. 
DATES:  Effective  August  21, 1995. 
Written  comments  will  be  accepted 
until  October  20, 1995. 
ADDRESSES:  HQUSACE,  CECW-OR, 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jonathan  Freedman,  Regulatory 
Branch,  Seattle  District  at  (206)  764- 
3495,  or  Mr.  Ralph  Eppard,  Regulatory 
Branch,  CECW-OR  at  (202)  761-1783. 
SUPPLEMENTARY  INFORMATION:  A 
restricted  area  is  a  defined  water  area  for 
the  piupose  of  prohibiting  or  limiting 
public  access  to  an  area.  Restricted  areas 
provide  security  for  Government 
property  and/or  protection  to  the  public 
from  the  risks  of  damage  or  injury 
arising  from  the  Government's  use  of 
that  area.  The  Corps  promulgated 
regulations  in  33  CFR  334.1240 
establishing  two  restricted  areas  in  the 
waters  of  Sinclair  Inlet  adjacent  to  the 
Puget  Soimd  Naval  Shipyard  on 
November  28, 1961.  A  recent  court 
decision  indicates  that  the  restricted 
area  regulations  in  33  CFR  334.1240  are 
not  sufficient  to  meet  the  needs  of 
national  security  and  public  safety. 
According  to  the  couirt  decision,  the 
regulations  do  not  apply  to  swimmers, 
divers  and  other  individuals  not 
embarked  on  vessels.  In  light  of  the 
court  decision,  the  Commanding 
Officer,  Puget  Sound  Naval  Shipyard 
reviewed  the  physical  security  and 
safisty  conditions  around  the  shipyards 
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active  piers  and  drydocks.  Based  on  this 
review,  the  Commanding  Officer 
concluded  that  swimmers,  divers  and 
other  individuals  not  embarked  in 
vessels  may  pose  a  serious  threat  to  the 
security  of  the  shipyard  if  those 
individuals  are  allowed  to  enter  the 
waters  of  Sinclair  Inlet  adjacent  to  the 
shipyard.  Moreover,  persons  swimming 
or  diving  in  these  waters  may  be 
exposed  to  numerous  dangers  associated 
Mrith  the  industrial  waterfront  facilities 
at  the  shipyard.  These  dangers  include 
maneuvering  U.S.  Naval  vessels, 
imderwater  pump  suctions  and 
discharges,  rotating  propellers,  and 
rigging  and  crane  operations  over  the 
water.  Based  on  this  review  of  the 
security  and  safety  conditions  at  the 
shipyard,  the  Commanding  Officer  has 
requested  that  the  restricted  areas  be 
amended  to  prohibit  the  trespassing  of 
persons  into  the  restricted  areas  at 
Sinclair  Inlet;  add  a  coordinate  to 
accommodate  the  extension  of  the  south 
end  of  "mooring  A"  maintaining  a 
buffer  100  yards  south  of  the  end  of  this 
mooring,  and  to  change  the  geographic 
coordinates  for  the  restricted  area  to 
conform  to  the  1983  re-establishment  of 
the  National  Geodetic  Vertical  Datum. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
Publishing  a  proposed  rule  and  delaying 
the  effective  date  of  this  regulation 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  safeguard  the  seciuity  of  the  Puget 
Sound  Naval  Shipyard  and  to  insure 
public  safety  on  the  navigable  waters  of 
the  United  States.  On  Jime  27, 1995,  the 
U.S.  Coast  Guard  published  a  temporary 
final  rule  establishing  a  combined 
security  and  safety  zone  on  the  waters 
of  Sinclair  Inlet  as  an  interim  measure 
until  the  Corps  could  revise  the  existing 
restricted  area  regulations.  The  Coast 
Guard  regulations  expire  on  September 
9, 1995. 

In  addition  to  the  request  for 
comments  on  these  interim  final  rules, 
on  July  21, 1995,  the  Corps  Seattle 
District  published  and  distributed  a 
public  notice  to  all  known  interested 
parties  soliciting  comments  on  the 
proposed  amendments  to  33  CFR 
334.1240.  The  comment  period  for  the 
District  pubhc  notice  was  scheduled  to 
expire  on  August  21, 1995,  but  is 
extended  to  end  on  the  same  date  as  the 
comment  period  for  these  interim  final 
rules.  The  Corps  will  consider  all 
comments  received  in  response  to  the 
District  public  notice  and  this  interim 
final  rule  and  will  make  any  changes  to 


the  regulations  it  deems  to  be  in  the 
public  interest. 

Economic  Assessment  and  Certification 

This  interim  final  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 
These  interim  final  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  Uie  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses  and  small 
governments).  The  Corps  has 
determined  that  the  economic  impact  of 
the  changes  to  the  restricted  area  will 
have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly,  no 
significant  economic  impact  on  small 
entities. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water). 
Transportation. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat  892  (33  U.S.C  3). 

2.  Section  334.1240  is  revised  to  read 
as  follows: 

(334.1240    Sinclair  inlet;  Naval  Restricted 
Areas. 

(a)  Sinclair  Inlet:  naval  restricted 
areas. — (1)  Area  No.  1.  All  the  waters  of 
Sinclair  Inlet  westerly  of  a  line  drawn 
from  the  Bremerton  Ferry  Landing  at 
latitude  47''33'48"  N,  longitude 
122''37'23"  W  on  the  north  shore  of 
Sinclair  Inlet  and  latitude  47»32'52"  N, 
longitude  122''36'58"  W  on  the  south 
shore  of  Sinclair  Inlet. 

(2)  Area  No.  2.  That  area  of  Sinclair 
Inlet  to  the  north  and  west  of  an  area 
bounded  by  a  line  commencing  at 
latitude  47»33'43"  N,  longitude 
122'37'31"  W  thence  south  to  latitude 
47"33'39"  N,  longitude  122'*37'27"  W 
thence  southwest  to  latitude  4r'33'23" 
N,  longitude  122«37'45"  W  thence 
southwest  to  latitude  47''33'19"  N, 
longitude  122'*38'12"  W  thence 
southwest  to  latitude  47''33'10"  N. 
longitude  122«'38'19"  W  thence 
southwest  to  latitude  47''33'07"  N. 
longitude  122«'38'29"  W  thence  west  to 
latitude  47»33'07"  N,  longitude 


122«38'58"  W  thence  southwest  to 
latitude  47»33'04"  N,  longitude 
122»39'07"  W  thence  west  to  the  north 
shore  of  Sinclair  Inlet  at  latitude 
47''33'04"  N,  longitude  122»39'41"  W. 

(3)  The  regulations,  (i)  Area  No.  1.  No 
vessel  of  more  than  100  gross  tons  shall 
enter  this  area  or  navigate  therein 
without  permission  from  the  enforcing 
agency. 

(ii)  This  area  is  for  the  exclusive  use 
of  the  U.S.  Navy.  No  person,  vessel, 
craft,  article  or  thing  except  those  under 
supervision  of  military  or  naval 
authority  except  Washington  State 
Ferries  or  Horluck  Transportation 
Company  Ferries  on  established  routes 
shall  enter  this  area  without  permission 
from  the  enforcing  agency. 

(iii)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commander, 
Naval  Base,  Seattle,  Washington,  or  his/ 
her  authorized  representative. 

(b)  [Reserved] 

Dated:  August  14, 1995. 
Approved. 
Stanley  G.  Genega. 

Major  General.  USA.  Director  of  Civil  Works. 
(FR  Doc.  95-20588  Filed  8-18-95;  8:45  am) 

SaXMO  CODE  3710-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA105-S-7055;  5270-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Califomia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  and  interim  final  rule. 

SUMMARY:  EPA  is  approving  state 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  California  on 
November  15,  1994,  relating  to 
antiperspirants  and  deodorants  and 
other  consumer  products  sold  in 
Califomia:  reformulated  gasoUne  and 
diesel  fuel  sold  or  supplied  as  motor 
vehicle  fuels  in  Califomia;  and  certain 
new-technology  measures  adopted  by 
the  Califomia  Air  Resources  Board 
(CARB)  and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  EPA  is 
finalizing  the  approval  of  these 
revisions  to  the  Califomia  SIP  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals, 
SDPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Effective  dates.  The  final  and 
interim  final  SIP  actions  are  effective  on 
September  20, 1995. 
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Comments.  The  deadline  for  written 
comments  on  the  interim  final  SIP 
actions  (40  CFR  52.220(c)(204)(i)(A](4) 
and  40  CFR  52.220(c)(204)(i)(B){J))  is 
September  20, 1995. 
ADDRESSES:  Written  comments  on  the 
interim  final  SIP  actions  must  be 
received  by  EPA  at  the  address  below  on 
or  before  the  close  of  the  public 
comment  period.  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Regional  Administrator,  Attention: 
Office  of  Federal  Planning  (A-1-2).  Air 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rules  and  additional 
background  materials  are  available  for 
review  at  EPA's  Region  IX  office  at  the 
above  address  diuing  normal  business 
hours.  Interested  persons  may  make  an 
appointment  with  Ms.  Virginia  Petersen 
at  (415)  744-1265.  to  inspect  the 
materials  at  EPA's  San  Francisco  office 
on  weekdays  between  9  a.m.  and  4  p.m. 

Copies  of  the  rules  are  also  availaole 
for  inspection  at  the  addresses  listed 
below: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  M  Street,  SW.. 

Washington,  DC 
Cahfomia  Air  Resoiut»s  Board,  2020  L 

Street,  Sacraraeilto,  California 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  California 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow.  (415)  744-2434.  at  the  Office  of 
Federal  Planning  (A-1-2),  Air  and 
Toxics  Division,  U.S.  EPA,  Region  IX, 
75  Hawthorne  Street,  San  Francisco, 
California  94105-3901. 

SUPPlfMENTARY  MFORMATION: 

I.  Backgrouad 

On  November  15, 1994,  CARB 
submitted  as  a  revision  to  the  California 
SIP: 

(1)  The  California  Antiperspirants  and 
Deodorants  regulations  and  Consumer 
Products  regulations,  as  contained  in 
Title  17  of  the  California  Code  of 
Regulations,  Sections  94500-94506.5 
and  94507-94517,  adopted  on  December 

27. 1990,  August  14, 1991,  and 
September  21, 1992; 

(2)  The  California  Diesel  Fuel 
regulations,  as  contained  in  Title  13  of 
the  Cahfomia  Code  of  Regulations, 
Sections  2281  and  2282,  adopted  on 
August  22, 1989,  Jime  21, 1990.  April 

15. 1991,  October  15, 1993,  and  August 
24. 1994: 

(3)  The  California  Reformulated 
Gasoline  regulations,  as  contained  in 
Title  13  of  the  California  Code  of 
Regulations,  Sections  2250.  2252, 


2253.4,  2254.  2257.  2260.  2261.  2262.1. 
2262.2.  2262.3.  2262.4.  2262.5.  2262.6, 
2262.7,  2263.  2264,  2266-2272,  2296, 
and  2297,  initially  approved  by  CARB 
on  November  17, 1988,  and  formally 
adopted  on  August  22. 1989,  June  21, 
1990.  April  15, 1991,  October  15. 1993, 
and  August  24, 1994; 

(4)  Cahfomia  new-technology 
measiues  M-2.  M-9.  CP-4.  and 
Additional  Measures,  adopted  on 
November  15, 1994;  and 

(5)  SCAQMD  new-technology 
measures  ADV-CTS-01,  ADV-FUG, 
ADV-PRC.  ADV-UNSP,  and  ADV-CTS- 
02.  adopted  on  September  9, 1994. 

All  of  these  rules  and  measures  were 
submitted  as  part  of  the  1994  CaUfomia 
SIP  for  Ozone.  These  portions  of  the 
Cahfomia  ozone  submittal  were  found 
to  be  complete  on  January  13, 1995, 
January  30, 1995,  and  April  18, 1995, 
ptusuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V.I 

On  Febmary  14, 1995,  the 
Administrator  signed  a  final  approval 
action  on  all  of  these  rules  and 
measures,  as  part  of  the  Notice  of  Final 
Rulemaking  (NFRM)  issuing  Federal 
Implementation  Plans  (FIPs)  for 
Sacramento,  Ventura,  and  the  South 
Coast.  On  April  10, 1995,  legislation 
was  enacted  mandating  that  these  FIPs 
"shall  be  rescinded  and  shall  have  no 
further  force  and  efiiect"  (Pubfic  Law 
104-6,  Defense  Supplemental 
Appropriation,  H.R.  889),  prior  to 
publication  of  the  FIP  and  SIP  actions 
in  the  Federal  Register.  In  the  Notices 
Section  of  this  issue  of  the  Federal 
Register,  EPA  announces  the  FIP 
rescission  and  cancellation  of  the  FIP 
pubUc  hearing.  EPA  is  in  this  action 
reissuing  the  SIP  approvals,  which  were 
integrated  into  the  FIP  NFRM. 

A.  California  Antiperspirant  and 
Deodorant  and  Consumer  Product  Rules 

At  the  time  of  the  Califomia  FIP 
proposal  (59  FR  23318-23220,  May  5, 
1994),  CARB  had  not  yet  submitted  its 
antiperspirant  and  deodorant  and 
consumer  products  rules.  Therefore, 
EPA  had  no  choice  but  to  propose 
equivalent  federal  measures  to  achieve 
federally  enforceable  VOC  emission 
reductions  firom  consiuner  products  (40 
CFR  52.2957(a))  and  antiperspirants  and 
deodorants  (40  CFR  52.2957(b)).  As 
discussed  above,  CARB  submitted  on 
November  15. 1994.  the  Califomia 
Consumer  Products  and  Antiperspirant 
and  Deodorant  rules. 


■  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


Because  the  proposed  FIP  measures 
were  virtually  identical  to  the  CARB 
submittal.  EPA  did  not  finalize  its  FIP 
proposal  but  invoked  the  "good  cause" 
provision  in  the  Administrative 
Procedures  Act  (APA,  5  U.S.C.  551  et 
seq.)  to  approve,  in  final  action,  the 
CARB  Consumer  Products  and 
Antiperspirant  and  Deodorant  mles 
without  further  opportunity  for 
comment.  Further  comment  is 
unnecessary  under  section  553(b)(1)(B) 
of  the  APA,  since  EPA  cannot  envision 
any  comment  on  the  CARB  measure 
which  could  not  have  been  made  with 
respect  to  EPA's  FIP  proposal.  It  is 
therefore  unnecessary  to  solicit 
additional  comment  on  the  CARB 
submittal,  especially  since  EPA's  role 
with  respect  to  the  SIP  approval  is 
narrower  than  for  FIP  promulgation. 
EPA  has  considered  the  comments  on 
the  FIP  proposal  as  applicable  to  the 
CARB  SIP  submittal  and  has  found  that 
submittal  to  be  approvable. 

The  FIP  proposal  generated  several 
comments.  EPA  believes  that  very 
similar  or  identical  comments  would 
have  been  received  if  EPA  had  proposed 
a  Notice  of  Proposed  Rulemaking  to 
approve  the  CARB  submittal  as  a  SIP 
revision.  EPA  beUeves  that  the 
appropriate  issues  for  comment  on  the 
SIP  rule  are  whether  it  is  enforceable 
and  how  much  credit  is  deserved.  Since 
the  proposed  FIP  rule  was  based  on  the 
CARB  rule,  and  the  FIP  proposal  was 
enforceable  and  claimed  the  same 
amount  of  credit  as  the  SIP  rule,  these 
issues  have  already  been  addressed. 
Therefore,  further  public  comment 
regarding  today's  action  of  approving 
the  nearly  indistinguishable  State  rules 
is  unnecessary  and  not  in  the  public 
interest. 

Several  commenters  expressed  a 
preference  for  CARB  administration  of 
the  consumer  products  and 
antiperspirant/deodorant  rules. 
Althougn  CARB  always  would  have 
maintained  primary  responsibility  for 
administering  the  mle  regardless  of  the 
FIPs,  EPA  concurs  and  through  this 
approval  action  reaffirms  CARB's 
primary  administrative  role. 

Several  commenters  stated  their 
opposition  to  perceived  technology 
forcing  limits  adopted  by  CARB  and 
proposed  in  the  FIPs.  EPA  believes  that 
CARB's  approach  of  adopting  future 
effective  Umits  is  appropriate  given  the 
need  to  reduce  VOC  emissions  in 
Califomia 's  ozone  nonattainment  areas. 
In  addition,  the  State  rule  allows  time 
for  manufacturers  to  make  the  necessary 
adjustments  to  meet  the  requirements  of 
the  mle.  CARB's  inclusion  of  flexibility 
in  their  rules  (i.e.,  the  Innovative 
Products  provision  and  Alternative 
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Compliance  Plan  ^  provision)  also 
afiords  manufacturers  compliance 
options  if  they  are  unable  to  reformulate 
a  given  product.  In  the  event  that  a 
future  effective  limit  is  revised  by 
CARB,  EPA  will  work  wnth  CARB  to 
help  develop  an  alternative  strategy  for 
achieving  the  needed  reductions. 

Several  commenters  recommended 
changing  the  consumer  products  and 
antiperspirant  and  deodorant  mles  to 
allow  automatic  acceptance  by  EPA  of 
innovative  product  exemptions, 
alternative  test  methods,  and  variances 
approved  by  CARB.  In  order  to  make  the 
innovative  product  and  variance 
provisions  federally  enforceable,  EPA 
worked  closely  with  the  State  to  add  the 
"Federal  Enforceability"  language  to  the 
mle.  EPA  will  expedite  review  of 
actions  covered  under  these  provisions. 
EPA  is  also  working  with  CARB  to 
explore  options  to  further  streamline 
EPA  review  of  innovative  product 
applications. 

One  commenter  indicated  that  EPA's 
action  should  not  subvert  its  efforts 
under  183(e)  of  the  Act.  EPA  beUeves 
that  approving  the  SIP  submittal  is 
consistent  with  section  183(e),  which 
does  not  prohibit  states  from  adopting 
consumer  product  measures  nor  does  it 
prohibit  EPA  from  acting  on  such 
submittals. 

A  commenter  noted  that  in  the 
proposed  FIP  measure  if  a  product  label 
indicates  that  the  product  is  suitable  for 
use  in  more  than  one  consumer  product 
category,  the  applicable  VOC  content 
Umit  will  be  the  lowest  of  the  categories 
for  which  suitability  is  claimed.  EPA 
beheves  that  this  provision,  which  is 
also  in  the  CARB  mles,  is  important  to 
ensuj«  that  manufacturers  do  not  make 
multiple  claims  just  to  allow  for  a 
higher  limit.  EPA  believes  that  the 
"Most  Restrictive  Limit"  provision  is 
justified  in  order  to  prevent  labeling 
abases. 

Oie  commenter  indicated  that  the 
definition  of  VOC  is  not  clear  with 
respect  to  the  handling  of  negligibly 
photochemically  reactive  compounds 
and  asked  for  clarification  regarding 
whether  pre-market  clearance  was 
needed  from  EPA.  EPA  beUeves  the 
handling  of  these  compoimds  in  the  SIP 
mle  is  adequate  but  could  be  further 
clarified.  EPA  will  work  with  CARB  to 
this  end  during  its  next  mle  revision. 
EPA  beheves  that  there  was  no  intent  to 
require  a  pre-market  clearance  but 
rather  that,  for  compliance  purposes. 


'Although  CARB  did  not  submit  the  Alternative 
Compliance  Plan  (ACP)  regulation  to  EPA  as  part 
of  their  November  15th  submittal,  CARB  indicated 
their  intent  to  submit  it  to  EPA  in  early  1995.  EPA 
intends  to  act  on  the  ACP  regulation  as  soon  as  it 
is  received. 


manufacturers  may  be  required  to 
demonstrate  to  regulators  the  amoimt  of 
negligibly  reactive  compounds  claimed 
to  be  in  a  given  product. 

A  commenter  suggested  that  EPA 
should  consider  removing  the  VOC 
content  standard  for  the  dual  purpose 
Air  Freshener/Disinfectant  product 
category.  Another  commenter  suggested 
that  EPA  extend  the  compliance  date  for 
aerosol  fabric  protectants  to  January  1, 
1997.  E^A  believes  that  removing  or 
adjusting  these  standards  would  not  be 
pmdent,  and  that  CARB  was  technically 
justified  in  creating  the  content 
standards.  In  addition,  because  this  is  a 
SIP  action,  it  is  not  appropriate  for  EPA 
to  modify  CARB's  mle. 

A  commenting  organization  noted  its 
concern  that  the  consumer  product 
measure  has  a  disproportionate  impact 
on  aerosols  because  CFCs  and  HCFCs 
cannot  legally  be  used  as  propellants 
and  HFCs  are  not  a  viable  option  for  use 
in  consumer  products  because  of  US 
Department  of  Transportation 
regulations  and  limited  availability  of 
the  product.  The  commenter 
recommended  that  EPA  maintain  the 
Febmary  1995  HVOC  limits  in  place 
beyond  1999.  EPA  supports  the  futxu« 
effective  VOC  content  limits  originally 
established  by  CARB.  In  this  instance, 
altemative  product  forms  are  readily 
available  or  the  source  can  seek  an 
altemative  compliance  option. 

A  commenter  requested  the  removal 
of  the  "grandfather  clause"  for 
companies  using  ethanol  prior  to 
January  1, 1994,  and  stated  that  the 
antiperspirant  and  deodorant  MVOC 
standards  should  be  modified  to  allow 
fair  competition  among  firms.  EPA  and 
CARB  are  aware  that  the  grandfather 
clause  may  affect  some  manufacturers 
more  than  others.  CARB  has 
acknowledged  that  the  ethanol  issue 
will  be  reexamined  in  the  near  future. 
EPA  believes  that  this  issue  can  best  be 
addressed  by  the  affected  parties 
working  with  CARB  to  develop 
suggested  changes  which  will 
accomplish  or  enhance  the  same  overall 
reduction  goals.  CARB's  expected 
reexamination  does  not  affect  EPA's  SIP 
approval  at  this  time. 

A  commenter  stated  that  the 
antiperspirant  and  deodorant  hmits  are 
not  technologically  feasible  or  realistic 
and  amoimt  to  a  ban  on  the  aerosol  form 
of  these  products.  As  mentioned 
previously,  EPA  supports  the  future 
effective  limits  originally  established  by 
CARB.  In  this  instance,  altemative 
product  forms  are  readily  available,  or 
the  source  can  seek  an  altemative 
compliance  option. 


B.  CaUfomia  Diesel  Fuel  and 
Reformulated  Gasoline  Rules 

hi  EPA's  proposed  FIP  (see  59  FR 
23385-6),  EPA  concluded  that  fuels 
meeting  CaUfomia's  diesel  fuel 
specifications  would  likely  produce 
lower  emissions  of  oxides  of  nitrogen 
(NOx)  than  fuels  meeting  EPA's  current 
low  sulfur  diesel  specifications. 
Similarly,  California's  Phase  I  and  Phase 
n  gasoline  standards  appear  to  provide 
at  least  as  great  emission  reductions  as 
the  federal  Phase  I  and  Phase  II 
standards  prescribed  by  section  211(k) 
of  the  Act  (see  59  FR  23384-5). 

In  EPA's  FIP  proposal  California's 
diesel  fuel  and  reformulated  gasoline 
programs  were  continued  without 
amendment  and  were  fully  credited*  No 
negative  comments  were  received 
regarding  the  CARB  programs. 
Following  the  proposal,  ClARB 
submitted  these  programs  to  EPA. 
Approval  of  these  programs  as  part  of 
the  SIP  has  the  same  effect  as  the 
original  proposal  on  all  regulated  and 
otherwise  affected  parties.  Therefore, 
approval  of  the  submitted  fuels 
programs  into  the  SIP  may  be  finalized 
without  further  opportunity  for  public 
comment. 

C.  CARB  and  SCA(^^  New- 
Technology  Measures 

The  1990  Amendments  to  the  Act 
added  section  182(e)(5),  which  applies 
exclusively  to  "Extreme"  ozone  areas. 
This  provision  authorizes  the  State  to 
use  conceptual,  as  yet  unadopted 
measures  for  its  ozone  attainment 
demonstration  and  rate-of-progress  after 
the  year  2000,  if  these  measures 
anticipate  new  or  improved  technology 
or  control  techniques  and  are  not 
needed  to  meet  the  progress 
requirements  for  the  firet  10  years. 

The  South  Coast  Air  Quality 
Management  Plan  (AQMP)  generally 
discusses  control  areas  and  approaches 
that  are  appropriate  for  long-range 
development  and  adoption  in 
accordance  with  section  182(e)(5).  To 
illustrate  the  SCAQMD's  commitment  in 
this  area,  the  AQMP  also  includes  a 
summary  of  a  broad  range  of  clean 
technology  development  projects 
sponsored  by  the  SCAQMD's 
Technology  Advancement  Office  (TAO) 
(Appendix  IV-G)  and  Usts  of  TAO 
current  or  recently-completed  projects 
for  mobile  sources  (Executive  Summary. 
Table  7-5)  and  stationary  sources 
(Executive  Summary,  Table  7-6). 

As  required  by  the  Act,  the 
SCAQMD's  1994  AQMP  Board 
Resolution  94-36,  includes  the 
following  finding: 
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That  the  District  is  committed  to  develop 
contingency  measures  for  the  Section 
182(e)(5)  long-term  measures  and  submit 
them  to  the  U.S.  Environmental  Protection 
Agency  no  later  than  three  years  before 
implementation  of  the  Section  182(e)(5) 
measures.  Finding  33,  page  11. 

CARB  also  submitted  a  commitment 
to  develop  the  required  contingency 
measures  for  implementation  in  the 
event  that  the  State  or  South  Coast  new- 
technology  measiues  are  imsuccesshil 
(1994  California  SIP  for  Ozone,  Voliune 
I.  page  1-34). 

To  qualify  for  the  section  182(e)(5) 
authorization,  the  State  submitted  a 
demonstration  that  reductions  from  both 
the  CARB  and  SCAQMD  new- 
technology  measures  are  not  needed  to 
achieve  die  first  10  years  of  progress 
required  under  the  Act. 

nPA  interprets  the  Act  to  allow  EPA 
to  approve  the  State's  new-technology 
measures  and  credit  them  toward  the 
SIP's  attainment  demonstration,  even 
before  EPA  determines  that  the  South 
Coast  ozone  SIP  attainment 
demonstration  is  fully  approvable. 
Assiuning  the  State  makes  the  required 
commitment  to  submit  contingency 
measures  and  the  Administrator 
concludes  that  the  measures  are  not 
needed  to  achieve  the  first  10  years  of 
progress,  the  provisions  of  section 
182(e)(5)  authorize  the  Administrator  to 
approve  and  credit  the  State's 
conceptual  measures  at  this  time. 

These  measiu«s  necessarily  are 
preliminary,  and  as  such  lack  both 
regulations  and  technical  support  or 
even  decisions  regarding  specific 
directions  and  approaches.  Complete 
SIP  rule  elemente  are  dependent  upon 
fiittire  years  of  research  projects, 
analyses  of  technologies  and  associated 
commercial  feasibility,  public 
workshops,  and  public  decisionmaking. 
Eventually,  the  measures  must  become 
federally  enforceable  regulations,  and  in 
that  process  undergo  full  public 
involvement  both  at  the  State  and  local 
level  and  through  formal  EPA  SIP 
approval  action. 

CARB  and  SCAQMD  have  undertaken 
the  new-technology  measure  obligations 
to  achieve,  in  conjimction  with  other 
elements  of  the  Sff*  submittal,  ozone 
attainment  in  the  South  Coast  by  the 
year  2010.  These  initiatives  rest  upon 
past  accomplishments  and  extensive 
present  investments  of  both  CARB  and 
SCAQMD  in  developing  new  clean 
technologies  through  the 
commercialization  and  regulatory 
stages. 

In  the  final  FTP  document,  EPA  took 
"interim  final"  action  to  approve  the 
SCAQMD  and  CARB  new-technology 
provisions  fisted  below.  EPA  foimd  that 


good  cause  existed  to  approve  the 
State's  measures,  deferring  further 
notice  and  comment  imtil  after 
promulgation,  because  of  the  impending 
coiul  deadline  for  FIP  issuance  and  the 
Agency's  belief  that  the  pubUc  interest 
strongly  favored  approval  of  the  newly- 
adopted  SIP  measures  rather  than 
promulgation  of  Federal  alternatives.  In 
the  final  FIP  action,  therefore,  EPA 
invoked  the  good  cause  exception  imder 
the  APA,  which  allows  for  issuance  of 
"interim  final"  rules  in  cases  where  it 
is  "impracticable,  imnecessary,  or 
contrary  to  the  public  interest"  to 
provide  an  opportunity  for  notice  and 
comment  before  issuing  the  final  rule 
(see  5  U.S.C.  702). 

Thus,  EPA  determined  that 
California's  section  182(e)(5)  measures 
warranted  approval  in  an  interim  final 
rulemaking.  "The  rescission  of  the  FIP 
does  not  alter  EPA's  view.  For  EPA  to 
formally  withdraw  its  approval  pending 
comment,  simply  because  the  FIP  has 
been  rescinded,  would  amotmt  to  an 
empty  exercise.  It  would  also  confuse 
the  public  and  retard  progress  on  the 
state  plan  for  reasons  having  nothing  to 
do  with  the  merits  of  the  approval. 
Commenters  will  not  be  disadvantaged, 
since  EPA  intends  to  give  them  a  full 
and  immediate  opportunity  to  be  heard 
diuing  the  comment  period. 

Although  these  interim  final  SIP 
actions  are  effective  on  September  20. 
1995,  EPA  invites  public  comments  on 
the  approval  actions.  Under  the  APA. 
interim  final  rules  are  final  for  the 
interim  period  lasting  imtil  the  Agency 
takes  further  action  following 
consideration  of  post-promulgation 
comments.  Public  comments  must  be 
submitted  in  writing  to  EPA  at  the 
address  indicated  at  the  beginning  of 
this  document  on  or  before  September 
20. 1995.  As  discussed  above,  further 
and  more  extensive  opportunities  for 
public  involvement  will  arise  as  the 
CARB  and  SCAQMD  new-technology 
measures  are  developed  and  adopted  in 
regulatory  form,  and  again  as  EPA  takes 
SIP  rulemaking  action  on  the  submitted 
regulations. 

1 .  SCAQSW  New-Technology  Measures 

Advance  Tech-CTS  (Coating 
Technologies),  ADV-CTS-01.  adoption 
2003.23.9tpdROG3; 

Advanced  Tech-Fugitives.  ADV-FUG. 
adoption  2003,  23.1  tpd  RCX^; 

Advance  Tech-Process  Related 
Emissions,  ADV-PRC,  adoption  2003, 
12.3  tpd  ROC; 


'  RCK!  (reactive  organic  gases)  is  used  by 
California  in  lieu  of  EPA's  VOC  Unlike  VOC  ROG 
includes  ethane. 


Advance  Tech-Unspecified, 
Stationary  Soiut»s,  ADV-UNSP, 
adoption  2003.  67  tpd  ROG; 

Advance  Tech-CTS  (Coatings 
Technologies),  ADV-CTS-02,  54.7  tpd 
ROG. 

2.  CARB  New-Technology  Measures 

Improved  Control  Technology  for 
IDVs,  M-2,  adoption  2000, 
implementation  2004-5,  2010  emission 
reductions— 10  tpd  ROG,  15  tpd  NOx: 

Off-road  diesel  equipment — 2.5  g/ 
bhp-hr  NOx  standard,  M-9,  adoption 
2001,  implementation  2005,  2010 
emission  reductions — 3  tpd  ROG,  31  tpd 
NOx; 

Consiuner  products  advanced 
technology  and  market  incentives 
measure,  CP-4,  adoption  2005, 
implementation  2009,  SOlO  emission 
reductions — 46  tpd  ROG; 

Additional  measures,  2009-2010 
emission  reductions — 79  tpd  ROG,  60 
tpd  NOx.  The  measures  include  possible 
market-incentive  measures  and  possible 
operational  measures  applicable  to 
heavy-duty  vehicles. 

n.  EPA  Action 

EPA  is  here  finalizing  action  to 
approve  the  above  rules  and  measures 
for  inclusion  into  the  California  SIP. 
EPA  is  approving  the  submittals  imder 
section  110(k)(3)  as  meeting  the 
requirements  of  section  110(a)  of  the 
CAA.  This  approval  action  will 
incorporate  these  rules  and  measures 
into  the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
and  measures  is  to  regulate  emissions  of 
VOCs,  NOx,  sulfur  oxides  (SOx). 
particulate  matter,  and  air  toxics  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

m.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jiuisdiction  over  populations  of  less 
than  50,000. 
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SIP  approvals  imder  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA, 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nattue  of  the  Federal  state 
relationship  imder  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.PA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

The  OMB  has  exempted  this  action 
bom  review  under  Executive  Order 
12866. 

IV.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Refcmn  Act  of 
1995  ("Unhmded  Mandates  Act") 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estim»>»«>H  rr  sts  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
agnate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
section  110  and  182(b)  of  the  CAA. 
These  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  by 
this  action  will  impose  any  mandate 
upon  the  State,  local,  or  tribal 
governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  any  mandate  upon  the 
private  sector,  EPA's  action  will  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
detmnined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  miUion  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 


Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  )uly  5, 1995. 
Felicia  Marais, 
Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulaticms  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(204)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

***** 

(c)  *  *  • 

(204)  New  and  amended  plans  and 
regulations  for  the  following  agencies 
were  submitted  on  November  15. 1994. 
by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  CaUiornia  Air  Resources  Board. 

(1)  Title  17,  California  Code  of 
Regulations,  Subchapter  8.5,  Consumer 
Products,  Article  1,  Antiperspirants  and 
Deodorants,  Sections  94500-94506.5 
and  Article  2,  Consumer  Products, 
Sections  94507-94517,  adopted  on 
December  27,  1990,  August  14, 1991, 
and  September  21, 1992. 

(2)  Title  13,  California  Code  of 
Regulations,  Diesel  Fuel  Regulations, 
Sections  2281-2282,  adopted  on  August 
22,  1989,  June  21. 1990,  April  15, 1991, 
October  15, 1993,  and  August  24, 1994. 

(5)  Title  13,  California  Code  of 
Regulations,  Reformulated  Gasoline 
Regulations,  Sections  2250,  2252, 
2253.4.  2254.  2257,  2260.  2261.  2262.1. 
2262.2.  2262.3,  2262.4.  2262.5.  2262.6. 
2262.7.  2263.  2264,  2266-2272,  and 
2296.  2297.  adopted  on  April  1, 1991. 
May  23. 1991.  and  September  18. 1992. 

(4)  Long  Term  Measures.  Improved 
Control  Technology  for  Light-Duty 
Vehicles  (Measure  M2),  Off-Road 
Industrial  Equipment  piesel), 
Consumer  Products  Long-Term  Program 
(Measure  CP4).  and  Additional 
Measures  (Possible  Market-Incentive 
Measures  and  Possible  Operational 
Measures  Applicable  to  Heavy-Duty 
Vehicles),  as  contained  in  "The 
California  State  Implementation  Plan  for 
Ozone,  Volume  II:  The  Air  Resources 
Board's  Mobile  Source  and  Consumer 


Products  Elements."  adopted  on 
November  15, 1994. 

(B)  South  Coast  Air  QuaUty 
Management  District. 

(I)  Long  Term  Measures.  Advance 
Technology  for  Coating  Technologies 
(Measure  ADV-CTS-01),  Advance 
Technology  for  Fugitives  (Measure 
ADV-FUG),  Advance  Technologies  for 
Process  Related  Emissions  (Measure 
ADV-PRC),  Advance  Technologies  for 
Unspecified  Stationary  Sources 
(Measure  ADV-UNSP).  and  Advance 
Technology  for  Coating  Technologies 
(Measure  ADV-CTS-02),  as  contained 
in  the  "1994  Air  Quality  Management 
Plan,"  adopted  on  September  9. 1994. 

[PR  Doc.  95-20598  Filed  8-18-95;  8:45  am] 
BiLUNO  CODE  weo-ao-p 


40  CFR  Part  52 

[CA  126-1-7083a;  FRL-6287-71 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District  and  Yolo-Solano  Air  Quality 
Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califomia 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
following  districts:  the  El  Dorado 
County  Air  Pollution  Control  District 
(EDCAPCD)  and  the  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  cutback  and  emulsified 
asphalt  and  the  storage  and  transfer  of 
organic  liquids.  Thus.  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
CaUfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  final  rule  is  effective  on 
October  20. 1995  unless  adverse  or 
critical  comments  are  received  by 
September  20, 1995.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
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ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
horns.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460. 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814. 
El  Dorado  County  Air  Pollution  Control 

District.  2850  Fairlane  Court, 

Placerville.  CA  95667. 
Yolo-Solano  Air  C^aUty  Management 

District,  1947  Galileo  Court,  Suite 

103.  Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1191. 

SUPPLEMENTARY  MFORMATION: 

Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  the  EDCAPCD's 
Ride  224,  "Cutback  and  Emulsified 
Asphalt  Paving  Materials,"  and  the 
YSAQMD's  Rule  2.21,  "Vapor  Control 
for  Organic  Liquid  Storage  and 
Transfer."  These  rules  were  submitted 
by  the  CaUfomia  Air  Resources  Board  to 
EPA  on  November  30, 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included 
portions  of  El  Dorado  and  Yolo-Solano 
Coimties  in  the  Sacramento  Metro  Area. 
43  FR  8964, 40  CFR  81.305.  Because 
these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested  under 
section  172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31, 1987.  (40  CFR  52.222).  On 
May  26, 1988,  EPA  notified  the 
Governor  of  Cahfomia,  piusuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts'  portions  of  the 
Cahfomia  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 


Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabhshed  a  deadline  of  May 
15, 1991,  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendmenta  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreteid  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  sp>ecific  nonattainment 
areas.  At  the  time  of  enactment  of  the 
amendmenta,  the  Sacramento  Metro 
Area  was  classified  as  serious;  ^ 
therefore,  these  areas  were  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline. 

The  State  of  CaUfomia  submitted 
many  revised  RACT  mles  for 
incorporation  into  ita  SIP  on  November  . 
30, 1994,  including  the  rules  being  acted 
on  in  this  notice.  This  notice  addresses 
EPA's  direct-final  action  for  the 
EDCAPCD's  Rule  224,  "Cutback  and 
Emulsified  Asphalt  Paving  Materials" 
and  the  YSAQMD's  Rule  2.21,  "Vapor 
Control  for  Organic  Liquid  Storage  and 
Transfer."  The  EDCAPCD  adopted  Rule 
224  on  September  27, 1994.  and  the 
YSAQMD  adopted  Rule  2.21  on  March 
23, 1994.  These  submitted  rules  were 
found  to  be  complete  on  January  30, 
1995,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  ^  and  are  being  finalized 
for  approval  into  the  SIP. 

The  EDCAPCD's  Rule  224  prohibite 
the  discharge  of  volatile  organic 
compounds  (VOCs)  to  the  atmosphere 
from  the  manufactiue.  mixing,  storage 
or  use  of  cutback  or  emulsified  asphalt 


■  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Po8t-19B7  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  Outpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Rogister 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Sacramento  Metro  Area  was  reclassified 
from  serious  to  severe  on  June  1, 1995.  See  60  FR 
20237  (April  25, 1995). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  ll0(k)(lXA)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


for  road  paving,  construction  or 
maintenance  purposes.  The  YSAQMD's 
Rule  2.21  Umita  me  emissions  of 
volatile  organic  compounds  (VOCs) 
fiom  the  storage  and  transfer  of  organic 
Uquids.  VOCs  contribute  to  the 
production  of  groimd  level  ozone  and 
smog.  These  mles  were  originally 
adopted  as  part  of  the  EDCAPCD's  and 
the  YSAQMD's  efforta  to  achieve  the 
National  Ambient  Air  Quahty  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  mles. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirementa  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirementa. 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  poUcy 
guidance  documenta  Usted  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  bom  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
mles,  EPA.  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documenta. 
The  CTGfS  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  docujnents,  as  well  as  otheir 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  mles.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
EDCAPCD's  Rule  224  is  entitled, 
"Control  of  Volatile  Organic 
Compoimds  fiom  Use  of  Cutback 
Asphah  (EPA-450/2-77-037)."  The 
CTGs  appUcable  to  YSAQMD's  Rule 
2.21  are  entitled,  "Control  of 
Hydrocarbons  from  Tank  Tmck 
GasoUne  Loading  Terminals  (EPA-450/ 
2-77-026),"  "Control  of  Volatile 
Organic  Emissions  from  Bulk  Gasoline 
Plants  (EPA-450/2-77-035)."  "Control 
of  Volatile  Organic  Emissions  from 
Storage  of  Petroleum  Liquids  in  Fixed- 
Roof  Tanks  {EPA-450/2-77-036)," 
"Control  of  Volatile  Organic  Emissions 
from  Petroleum  Liquid  Storage  in 
External  Floating  Roof  Tanks  (EPA-450/ 
2-78-047),"  and  "Ck)ntrol  of  Volatile 
Organic  Compound  Leaks  from  Gasoline 


/  Vol.  60.  No.  161  /  Monday,  August  21.  IQttS  /  Rules  and  Regulationg      43385 


Tank  Trwcka  Md  Vapor  CottectkB' 
Syst— 1  CErA-4n/»-7«-«61)."  Farther 
liiHwyMtaMiiM  ef  EPA  policy  an  fomni 
in  the  Blue  Book,  referred  to  in  footnote 
1.  la  gmaral,  these  guidance  documenta 
have  been  set  forth  to  msure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

The  EDCAPCD's  submitted  Rule  224, 
"Cutback  and  Emulsified  Asphalt 
Paving  Materials,"  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  definiti<His  of  cutback  asphalt, 
penetrating  prime  coat,  and  VOC  have 
been  updated  to  be  consistent  with  EPA 
guidelines  and  policy.  The  definition  for 
ozone  season  has  been  deleted  since  the 
term  is  no  longer  used  in  the  mle. 

•  The  provision  allowing  Executive 
Officer  discretion  for  the  approval  of 
alternative  test  methods  has  been 
deleted. 

•  The  ASTM  methods  referenced  now 
include  their  dates  of  adoption/revision. 

•  The  recordkeeping  requirementa 
have  been  significantly  improved.  The 
mle  explicitly  requires  daily  records. 
Records  of  final  destinations  are  now 
required  for  the  shipping  of  asphalt 
producta.  Test  method  results  are 
required  to  be  recorded. 

The  YSAQMD's  submitted  Rule  2.21, 
"Vapor  Control  for  Organic  Liquid 
Storage  and  Transfer,"  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  YSAQMD's  Rule  2.21.1, 
"Storage  of  Organic  Liquids,"  has  been 
rescinded  and  ita  requirements 
incorporated  into  Rule  2.21. 

•  'The  mle's  apphcability  has  been 
clarified.  Exemptions  are  clearly 
identified  in  this  section. 

•  The  following  definitions  have  been 
added  to  the  mle:  backgroimd. 
efficiency,  gas  tight,  gasoline,  leak  free, 
loading  facihty,  maintenance,  organic 
liquid,  storage  container,  submerged  fill 
pipe,  vapor  tight,  and  viewport. 

•  The  vapor  recovery  emission 
standard  for  organic  liquid  loading  has 
been  tightened  to  0.08  lb/1000  gallons 
from  0.65  lb/1000  gallons.  The  vapor 
control  requirement  for  organic  Uquid 
storage  has  increased  from  90%  to  95%. 

•  "The  requirementa  for  the  inspection 
of  primary  and  secondary  seals  are 
provided  in  this  section. 

•  The  recordkeeping  requirementa 
have  been  updated.  Appropriate  test 
methods  are  referenced  correctly. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  EDCAPCD's  Rule  224,  "Cutback  and 
Emulsified  Asphalt  Paving  Materials," 
and  the  YSAQMD's  Rule  2.21,  "Vapor 


Control  for  Orgsnic  liquid  Ttmrsgn  sBd 
Transfer,"  are  being  approved  wsdar 
section  110(k)(3)  of Ae  CAA  m  mtMmg 

the  requirementa  of  section  110(a)  and 
partD. 

Nothing  in  this  action  ^ould  be 
construed  as  permitting  or  allo%ving  or 
estabUshing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementati(xi 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirementa.    ' 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
commenta.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  ivill  be  effective  October  20, 
1995,  unless,  by  September  20, 1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  mle  based  on  this 
action  serving  as  a  proposed  mle.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  20. 1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  mle  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  mle  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirementa.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 


ratatiwiship  under  the  CAA,  praparalkm 
erf  a  regulatory  flexibility  analytia  would 
cenatitute  Fadeial  inquny  hito  A* 
economic  reasonableness  of  state  action. 
The  CAA  forlnds  EPA  to  base  ita  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.PA.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfimded  Mandates  Reform  Act  of 
1995  ("Unhmded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  mles 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milhon 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  mles  may  bind 
State,  local,  and  tribal  govemmenta  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  mles  being  approved  by  this 
action  will  impose  no  new  requirementa 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costa  of  $100 
milhon  or  more  to  State,  local,  or  tribal 
govemmenta  in  the  aggregate  or  to  the 
private  sector. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjecte  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirementa,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  July  21. 1995. 
John  Wise, 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  follows: 
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PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Subpart  F— California 

Andiaritr-  42  U.S.C  7401-7671q. 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(207)(i)  (B)  and  (C) 
to  read  as  follows: 

fS2.220    MentHlcationofplaii. 

•  •        •        •        * 

(c)*  •  * 
(207)*  *  • 
(i)*  *  • 

(B)  El  Dorado  County  Air  Pollution 
Control  District. 

(2)  Rule  224,  adopted  on  September 
27. 1994. 

(C)  Yolo-Solano  Air  Quality 
Management  District. 

[1]  Rule  2.21.  adopted  on  March  23, 
1994. 

•  •         •         •         • 

|FR  Doc  9S-20S94  Filed  8-18-95:  8:45  am] 
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40CFRPart52 
PL12-41-60O9:  FRL-S281-7] 

Approval  and  Promulgation  of 
bnplementation  Plans;  nilnois 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUiMARY:  On  June  29. 1990,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  promulgated  Federal 
stationary  source  volatile  organic 
compound  (VOC)  control  measiues 
representing  reasonably  available 
control  technology  (RACT)  for  emission 
soim»s  located  in  six  northeastern 
Illinois  (Chicago  area)  counties:  Cook, 
DuPage,  Kane.  Lake.  McHeiuy  and  Will. 
The  USEPA  also  took  final  rulemaking 
action  on  certain  VOC  RACT  rules 
previously  adopted  and  submitted  by 
the  State  of  Illinois  for  inclusion  in  its 
State  Implementation  Plan  (SIP). 
Included  in  the  USEPA's  rules  was  a 
requirement  that  the  Viskase 
Corporation's  (Viskase)  cellulose  food 
casing  facility  in  Bedford  Park  (Cook 
Coimty)  be  subject  to  the  "generic"  rule 
for  miscellaneous  fabricated  product 
manufacturing  processes  and  the 
"generic"  rule  for  miscellaneous 
foimiUation  manufacturing  processes. 
On  July  19, 1990,  Viskase  requested  that 
USEPA  reconsider  its  rules  as 
applicable  to  Viskase's  operations  and, 
as  a  result,  the  USEPA  convened  a 
proceeding  for  reconsideration.  On  May 


31. 1991.  USEPA  also  issued  a  stay  of 
the  applicable  rules  pending 
reconsideration.  On  November  18. 1994, 
USEPA  proposed  to  promulgate  site- 
specific  RACT  control  requirements  for 
Viskase's  operations.  In  addition, 
USEPA  proposed  to  disapprove  an 
"Adjusted  RACT  standard"  for  Viskase 
submitted  by  Illinois  on  February  24, 
1989.  Finally,  USEPA  proposed  to 
withdraw  the  May  31, 1991  stay.  In  this 
rule,  the  USEPA  is  taking  final  action 
consistent  with  its  proposal. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
September  20.' 1995. 
AOOAESSES:  The  docket  for  this  action 
(Docket  No.  A-93-37),  which  contains 
the  public  comments,  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  We  recommend 
that  you  contact  Fayette  Bright  (312/ 
886-6069)  before  visiting  the  Chicago 
location  and  Rachel  Romine  (202/245- 
3639)  before  visiting  the  Washington, 
D.C.  location.  A  reasonable  fee  may  be 
charged  for  copying. 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch.  18th  Floor,  Southwest,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604. 
Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency,  Docket  No.  A-93-37,  Room 
M1500,  Waterside  Mall.  401  M  Sti«et, 
S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 
SUPPt^MENTARY  INFORMATION:  USEPA's 
November  18, 1994  proposal  discusses 
in  detail  the  background  related  to  the 
present  rulemaking.  59  FR  59734.  This 
includes  a  discussion  of  the  applicable 
regulatory  history,  as  well  as  tiie 
settiement  agreement  in  Wisconsin  v. 
Reilly,  No.  87-C-0395  (E.D.  Wis.  1987). 
which  required  USEPA  to  pronmlgate 
an  ozone  implementation  plan  for 
northeastern  Illinois.  The  proposal  also 
discusses  the  rationale  for  USEPA's 
determination  that  the  Adjusted  RACT 
limit  for  Viskase  submitted  by  Illinois 
on  February  24, 1989  was  not  consistent 
with  the  Clean  Air  Act,  due  to  the 
exclusion  of  daily  emission  limits  and 
recordkeeping  requirements  which 
would  make  the  RACT  limits 
enforceable.  As  a  result,  USEPA 
proposed  a  site-specific  RACT 
requirement  generally  consistent  with 
the  State  submission,  but  containing  the 
necessary  daily  emission  limits  and 
appropriate  recordkeeping 


requirements.  On  December  19. 1994, 
Viskase  submitted  comments  that 
supported  the  proposed  RACT  rule  and 
urged  its  adoption  in  final  rulemaking. 

As  a  result.  USEPA  has  concluded 
that  RACT  for  Viskase  consists  of  the 
following: 

(1)  Volatile  Organic  Material  (VOM) 
emissions  shall  never  exceed  3.30  tons 
per  day. 

(2)  VOM  emissions  shall  not  exceed 
2.22  tons  per  day,  on  a  monthly  average, 
during  June,  July,  and  August.' 

(3)  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  June,  July,  and 
August. 

(4)  Compliance  with  the  emission 
limits  in  items  1-3  above,  and  the 
records  in  item  5  below,  shall  be 
determined  using  an  emission  factor  of 
"0.72  pounds  of  VOM  emissions  per 
pound  of  carbon  disulfide  consumed." 

(5)  Viskase  must  keep  the  following 
daily  records: 

(a)  The  poimds  of  carbon  disulfide  per 
charge  for  its  fibrous  process.  If  charges 
with  difiierent  levels  of  carbon  disulfide 
per  charge  are  used  the  same  day,  a 
separate  record  must  be  kept  for  each 
level  of  carbon  disulfide  per  charge. 

(b)  The  pounds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  difiierent  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

(c)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  Fibrous 
process. 

(d)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  NOJAX 
process. 

(e)  The  total  quantity  of  carbon 
disulfide  used  per  day  in  Viskase's 
Fibrous  process,  the  total  quantity  of 
carbon  disulfide  used  per  day  in 
Viskase's  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  from  use  of 
the  carbon  disulfide. 

(f)  The  monthly  use  of  carbon 
disulfide,  and  the  monthly  VOM 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  June,  July,  and 
August. 

(6)  Any  violation  of  the  emission 
limits  in  items  1,  2,  or  3  above  must  be 
reported  to  USEPA  within  30  days  of  its 
ocourence. 

(7)  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  section  52.741(a)(4)  may  be 
used  in  addition  to,  and  take  precedence 
over,  the  emission  factor  cited  in  item 

4  above.  Method  15  is  to  be  used  instead 
of  Methods  18,  25,  and  25A  when  the 
test  methods  in  section  52.741(a)(4)  are 
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used  to  determine  VOM  emissions  from 
Viskase's  cellulose  food  casing  facility. 
Compliance  with  these  requirements 
is  required  three  months  from  the  date 
this  action  becomes  final.  This  will 
allow  time  for  Viskase  to  develop  its 
recordkeeping  procedures. 

Summary  and  Qmclusions 

This  rule  takes  final  action  to 
disapprove  the  requested  SIP  revision 
submitted  by  Illinois  Environmental 
Protection  Agency  because  of  the 
reasons  provided  in  the  November  18, 
1994  proposal.  USEPA  is  also 
promulgating  RACT  VOC  emission 
limits  generally  consistent  with  what 
was  adopted  by  the  Illinois  Pollution 
Contit)l  Board.  However,  USEPA  has 
added  daily  emission  limits  and 
recordkeeping  requirements  which  vrill 
make  the  RACT  limits  enforceable.  In 
addition,  USEPA  is  withdrawing  the 
May  31, 1991,  stay. 

USEPA  is  taking  this  action  pursuant 
to  its  authority  imder  section  110(k)(6) 
of  the  Act  to  correct  through  rulemaking 
any  plan  or  plan  revision.'  USEPA  is 
interpreting  this  provision  to  authorize 
the  Agency  to  make  corrections  to  a 
promulgated  regulation  when  it  is 
shown  to  USEPA's  satisfaction  that  the 
information  made  available  to  the 
Agency  at  the  time  of  promulgation  is 
subsequentiy  demonstrated  to  have  been 
clearly  inadequate,  and  other 
information  persuasively  supports  a 
change  in  the  regulation.  See  57  FR 
6762  at  6763  (November  3.0. 1992).  In 
this  case,  the  information  made 
available  to  USEPA  during  the 
rulemaking  for  Viskase  was  inadequate 
for  the  development  of  a  site-specific 
RACT  determination.  2 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


'  Since  USEPA  is  taking  this  action  pursuant  to 
Mction  110(k)(6),  USEPA  believes  that  section  193 
of  the  Act  (the  savings  clause)  is  inapplicable.  By 
its  terms,  section  ll0(k)(6)  does  not  require  any 
additional  submission  or  evidence.  Section  193 
requires  an  assurance  of  equivalency  for  any 
revision  and,  in  order  to  provide  for  equivalency, 
the  State  would  need  to  provide  for  compensating 
reductions.  USEPA  believes  that  this  conflict 
should  be  resolved  concluding  that  section 
110(k)(6)  is  not  constrained  by  the  savings  clause 
requirement  of  equivalent  reductions.  USEPA 
believes  that  the  State  and  the  sources  within  the 
State  should  not  have  to  bear  the  burden  of 
additional  reductioiu  where  USEPA  lacked 
important  site-specific  information  at  the  time  of  an 
initial  promulgation.  This  is  particularly  true  in  the 
case  of  FIPs,  where  USEPA  takes  the  lead  in 
developing  the  regulations  and  is  not  merely  acting 
on  State-submitted  regulations. 
.   '  As  discussed  in  the  Notice  of  F*ropo8ed 
Rulemaking,  USEPA  was  required  to  promulgate 
the  |une  29, 1990,  regulations  under  the  tight 
timeframe  ordered  by  the  Court  in  Wisconsin  v. 
ReUly. 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  involves  only  one  source, 
Viskase  Corporation.  Viskase  is  not  a 
small  entity.  Therefore,  the  USEPA 
certifies  that  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  20, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectivenes  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  die 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  irom  Executive  Order  12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 


Dated:  August  7. 1995. 
Carol  M.  Browiur, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  O— lllinola 

2.  Section  52.741  is  amended  by 
adding  paragraph  (u)(8)  and  removing 
and  reserving  paragraph  (z)(l)  to  read  as 
follows: 

f  52.741    Control  stralagy:  Ozone  control 
meaMirM  for  Cook,  Duf^ga,  Kane,  Lake, 
McHanry,  and  WHr  Counttea. 

***** 

(u)*  •  * 

(8)  The  control,  recordkeeping  and 
reporting  requirements  in  this  paragraph 
apply  to  the  cellulose  food  casing 
manufacturing  operations  at  the  Viskase 
Corporation  plant  in  Bedford  Park, 
Illinois  (Cook  County)  instead  of  the 
requirements  in  paragraph  (v)  of  this 
section,  the  other  parts  of  paragraph  (u) 
of  this  section,  and  the  recordkeeping 
requirements  in  paragraph  (y)  of  this 
section.  Unless  otherwise  stated,  the 
following  requirements  must  be  met  by 
Viskase  on  and  after  November  21, 
1995. 

(i)  VOM  emissions  shall  never  exceed 
3.30  tons  i>er  day. 

(ii)  VOM  emissions  shall  not  exceed 
2.22  tons  per  day,  on  a  monthly  average, 
dining  )ime,  July,  and  August. 

(iii)  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  June,  July,  and 
August. 

(iv)  Compliance  with  the  emission 
limits  in  paragraphs  (u)(8)  (i)  through 
(iii)  of  this  section,  and  the  records  in 
paragraph  (u)(8)(v)  of  this  section,  shall 
be  determined  using  an  emission  factor 
of  "0.72  pounds  of  VOM  emissions  per 
pound  of  carbon  disuffide  consumed." 

(v)  Viskase  must  keep  the  following 
daily  records: 

(A)  The  pounds  of  carbon  disulfide 
per  charge  for  its  Fibrous  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per    ' 
charge. 

(B)  The  pounds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  difierent  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
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Mch  level  of  caibon  disuifida  par 
diarae. 

(C)  The  nnartwr  of  dhmgm  fm  day,  ioc 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  Pihrous 
process. 

(D)  The  number  of  charges  per  day, 
for  each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase's  NOJAX 
process. 

(E)  The  total  quantity  of  carbcHi 
disulfide  used  per  day  in  Viskase's 
Fibrous  process,  the  total  quantity  of 
carbon  disulfide  used  per  day  in 
Viskase's  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  from  use  of 
the  carbon  disulfide. 

(F)  The  monthly  use  ef  cafbon 
disulfide,  and  the  monthly  VOM 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  June,  July,  and 
August. 

(vi)  Any  violation  of  the  emission 
limits  in  paragraphs  (u)(8)  (i)  through 
(iii)  of  this  section  must  be  reported  to 
USEPA  within  30  days  of  its  occiurence. 

(vii)  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  paragraph  (a)(4)  of  this 
section  may  be  used  in  addition  to,  and 
take  precedence  over,  the  emission 
factor  cited  in  paragraph  (u)(8Kiv)  of 
this  section.  Method  15  is  to  b<9  used 
instead  of  Methods  18,  25,  and  25A 
when  the  test  methods  in  paragraph 
(a)(4)  of  this  section  are  used  to 
determine  VOM  emissions  from 
Viskase's  cellulose  food  casing  facility. 
•        *        •        *        * 

(FR  Doc  95-20646  Filed  6-16-95;  8:45  ami 
aiLLiNQcooE  taw-ao-p 


40CFRPartS2 

PL  12-40-6888;  FRL-6281-4] 

Approval  and  Promulgation  of 
Implementation  Plan;  llllnoia 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  Jime  29, 1990,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  promulgated  Federal 
stationary  source  Volatile  Organic 
Compound  (VOC)  control  measures 
representing  Reasonably  Available 
Control  Technology  (RACT)  for 
emission  sources  located  in  six 
northeastern  Illinois  (Chicago  area) 
counties:  Cook,  EhiPage,  Kane,  Lake, 
McHenry  and  Will.  USEPA  also  took 
final  rulemaking  action  on  certain  VOC 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Included  in  USEPA's  rule 


tkat  pa|ier  coding 
fKOitiaa.  mckaa  Kiymi^ 
Lafcoratonaa'  (Ktvaraida)  K«m  Coaafty 

facility,  be  subject  to  specified  emission 
limits.  On  August  20. 1991.  Riverside 
filed  a  petition  for  reomsideration  with 
USEPA  in  which  it  contended,  based  on 
its  economic  situation,  that  the  Federal 
rules  were  not  RACT  for  its  facility.  As 
a  result  of  USEPA's  reconsideration,  it 
proposed  revised  RACT  requirements 
for  Riverside's  facility  on  December  16, 
1993.  In  this  rule  the  USEPA  is 
promulgating  site-specific  RACT  limits 
that  are  generally  the  same  as  those  in 
the  proposed  rule.  USEPA  is  also 
withdrawing  the  June  23, 1992,  stay. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  20, 1995. 
A0ORE8SCS:  The  docket  for  this  action 
(Docket  No.  A-92-66),  which  contains 
the  public  comments,  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  A  reasonable  fee 
may  be  charged  for  copying.  We 
recommend  that  you  contact  Randolph 

0.  Cano  (312/886-6036)  before  visiting 
the  Chicago  locatiob  and  Rachel  Rconine 
(202/245-3639)  before  visiting  the 
Washington,  DC  location. 

U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  Eighteenth  Floor,  Southeast, 
77  West  Jackson  Street,  Cbicago, 
Illinois  60604. 

OfBce  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Enviroimiental  Protection 
Agency,  Docket  No.  A-92-66,  Room 
Ml  500,  Waterside  Mall,  401  M  Street. 
SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rosenthal,  Regidation 

Development  Branch,  U.S. 

Enviroiunental  Protection  Agency, 

Region  5,  (312)  886-6052,  at  the  Chicago 

address  indicated  above. 

SUPPt.EMENTARY  INFORMATION: 

1.  Background 

In  an  effort  to  comply  vnth  certain 
requirements  under  part  D  of  the  Clean 
Air  Act  (Act),  42  U.S.C.  7401  et  seq..  the 
Illinois  Pollution  Control  Board  (IPCB) 
promulgated  certain  (RACT  I)  VOC 
regulations  applicable  to  sources 
covered  by  USEPA's  initial  round  of 
CTGs '  (Group  I)  on  July  12, 1979.  This 
requirement  is  discussed  in  EPA's  April 
4, 1979,  General  Preamble  for  Proposed 
Rulemaking  (44  FR  20372).  AlUiough 
these  regulations  addressed  emissions 


■  CTGs,  which  contain  infomiation  on  available 
air  pollution  control  techniques,  their  costs  and 
effectiveness,  provide  recommendations  on  what 
EPA  calls  the  "presumptive  norm"  for  RACT.  EPA 
has  published  three  groups  of  CTGs  (Group  I,  Group 
n  and  Group  m). 


from  mar  caatine.  they  did  BO* 

expXcMy  daat  wlit  *8ir  appHcabdHy 
ta  ayaratttoM  wdMfa  paper  Is  coated  fay 
the  saturati(»  process,  such  as  at 
Riverside's  operations.  As  a  result  of 
this  perceived  ambiguity  in  its 
regulations,  the  IPCB  held,  on  January  5, 
1989,  that  Riverside  was  not  a  paper 
coater  under  the  Illinois  rules.  Riverside 
Laboratories  Inc.  v.  lEPA,  PCB  87-62.2 

USEPA's  position  on  the  definition  of 
papercoating  is  contained  in  its 
November  24, 1987,  Po8t-1987  Ozone 
and  Carbon  Monoxide  Policy  (52  FR 
45108).  Appendix  D  of  this  policy, 
"Discrepancies  and  Inconsistencies 
Found  in  Current  SIPs,"  states  that 
"(plaper  end  fabric  coating  should  cover 
saturation  operations  as  well  as  strictly 
coating  operations." 

On  May  26, 1988,  USEPA  notified  ' 
then  Governor  James  R.  Thompson  that 
the  Illinois  SIP  was  substantially 
inadequate  to  achieve  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS)  in  the  Chicago  and  East  St. 
Louis  areas.  On  June  17, 1988,  a  follow- 
up  letter  was  sent  to  Illinois  which 
specifically  identified  its  VOC  SIP 
deficiencies.  One  of  these  itemized 
deficiencies  was  that  the  definition  of 
paper  coating  needed  to  include 
"satiu^Uon  operations." 

On  April  1, 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEPA  and  sought  a  judgment  that 
USEPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395,  E.D.  Wis.  On  January  18, 1989,  the 
District  Court  ordered  USEPA  to 
promulgate  an  ozone  implementation 
plan  for  northeastern  Illinois  within  14 
months  of  the  date  of  that  order.  On 
September  22, 1989.  USEPA  and  the 
States  of  Illinois  and  Wisconsin  signed 
a  settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  called  for 
the  use  of  a  more  sophisticated  air 
quality  model,  allowed  more  time  for 
USEPA  to  promulgate  a  Federal 
Implementation  Plan  (FIP)  using  the 


I  The  Appellate  Court  of  Illinois  dismissed  lEPA's 
appeal  of  the  IPCB  Order  on  November  17. 1989. 
See  Illinois  v.  Riverside  Laboratories.  Inc.,  Case  No. 
2-89-0340. 
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model  3  and  requires  intwim  emission 
reductions  while  the  modeling  study  is 
being  performed.  The  interim  emission 
reductions  were  to  be  achieved  through 
Federal  promulgation  of  required 
Volatile  Organic  Material  (VOM)  *  RACT 
rules  which  remedy  deficiencies  in 
Illinois'  regulations. 

On  December  27, 1989  (54  FR  53080), 
USEPA  proposed  to  disapprove  a 
number  of  Illinois  rules  for  their  failure 
to  meet  RACT  requirements.  This 
included  the  definition  of  paper  coating, 
which  did  not  address  saturation 
operations.  On  that  date,  USEPA  also 
proposed  its  own  RACT  rules,  including 
a  definition  of  paper  coating  to  include 
the  "application  of  coatings  by 
impregnation  and/or  saturation."  On 
June  29, 1990  (55  FR  26814),  USEPA 
took  final  action  to  disapprove  the 
Illinois  rules  and  promulgate  the 
proposed  Federal  rules,  including  the 
proposed  definition  of  paper  coating. 

On  August  30, 1990,  Riverside  filed  a 
petition  for  review  of  USEPA's  June  29, 
1990,  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  ("lERG")  et  al.  v.  Reilly.  No.  90- 
2778. 

On  August  20, 1991,  Riverside  filed  a 
petition  for  reconsideration  with  the 
Agency  in  which  it  contends  that  its 
economic  status  prevents  the  Federal 
rules  from  being  RACT  for  its  facility. 
Riverside  further  amended  that  petition 
on  September  5, 1991.  In  support  of  its 
contention.  Riverside  has  submitted 
new  information  to  USEPA  concerning 
its  financial  situation.  Based  on  this 
information,  USEPA  agreed  to 
reconsider  the  RACT  rules  for  Riverside. 

On  November  6, 1991,  USEPA  issued 
a  3-month  stay  pending  reconsideration 
of  the  applicable  FIP  rules  for  Riverside 
(and  one  other  petitioner).  This  stay  was 
published  on  November  20, 1991  (56  FR 
33712).  On  June  23, 1992  (57  FR  27935), 
USEPA  published  an  extension  of  the 
stay,  but  only  if  and  as  necessary  to 
complete  reconsideration  of  the  subject 
rules  (including  any  appropriate 


3  USEPA  is  no  longer  required  to  promulgate  a 
FIP  using  the  modeling  results  because  the 
settlement  agreement  relieves  USEPA  of  such 
responsibility  in  the  event  that  amendments  to  the 
Act  establish  new  deadlines  for  States  to  achieve 
attainment  of  the  ozone  standard.  The  primary 
responsibility  for  developing  any  remaining 
revisions  to  Illinois'  SIP  belongs  to  Illinois  t>ecause 
the  Clean  Air  Act  Amendments  of  1990  establish 
such  new  deadlines. 

«The  State  of  Illinois  uses  the  term  "VOM"  in  its 
regulations.  For  the  purposes  of  this  RACT  analysis, 
this  term  is  considerad  equivalent  to  USEPA's  use 
of  the  term  "VOC" 


regulatory  action),  piu^uant  to  USEPA's 
authority  to  revise  the  Federal  rules  in 
sections  110(c)  and  301(a)  of  the  Act,  42 
U.S.C.  7410(c)  and  7601(a). 

n.  Rivereide's  Operations 

Riverside's  Kane  Coimty  facility 
produces  thermoset  laminating  paper 
products.  These  products,  which 
include  kitchen  cabinets  and  laminated 
furniture,  are  produced  by  saturating 
materials  composed  mainly  of  cellulose 
fibers  with  a  resin  and  solvent  mixture 
in  a  dip  tank,  i.e.,  a  trough  filled  with 
resin. 

Prior  to  1989,  Riverside  operated  four 
lines — one  solvent-based  fabric  coating 
line  and  three  solvent-based  polyester 
lines.  These  lines  emitted  (and  continue 
to  emit)  VOCs.  The  fabric  coating  line  is 
not  a  part  of  this  action. 

Since  the  purchase  of  Riverside  by  its 
current  owner  in  1986,  the  company  has 
investigated  VOC  compliance  options, 
including  reformulation  of 
noncompliant  coatings  and  the 
installation  of  pollution  control 
equipment.  Riverside  contends  that 
none  of  the  options  investigated  was 
technically  feasible  or  economically 
reasonable. 

In  December  1988,  Riverside 
purchased  a  new  water-based  coating 
technology  intended  (according  to 
Riverside)  to  reduce  plantwide 
emissions  while  increasing  production. 
This  process,  known  as  the  melamine 
resin  process,  is  utilized  on  one 
additional  line,  and  produces  no  VOC 
emissions. 

m.  Proposed  Rule 

As  a  result  of  USEPA's  decision  to 
reconsider  the  Federal  rules  as 
applicable  to  Riverside,  USEPA 
conducted  a  review  of  economic 
information  submitted  by  Riverside.  In 
addition  to  the  information  provided  in 
its  August  20, 1991,  petition  for 
reconsideration,  the  doaunentation 
which  Riverside  submitted  to  USEPA 
concerning  its  financial  situation 
included  the  following: 

1.  A  March  27, 1991,  table  which 
contains  Riverside's  annual  sales  figures 
for  the  years  1987  through  1990.  This 
table  is  an  attachment  to  an  April  8, 
1991,  letter  from  Riverside's  Counsel  to 
USEPA 

2.  A  July  15. 1991,  letter  from 
Riverside's  Counsel  to  USEPA,  and 
enclosures  to  this  letter  titied 
"Technical  Justification  for  Phased- 
RACT  for  Riverside  Laboratories,  Inc." 
and  exhibit  B  to  this  Technical 
Justification,  which  is  an  "Annual 
Statistical  Report  for  Calendar  1990"  by 
the  Laminating  Materials  Association, 
Inc 


3.  A  September  11, 1991,  letter  from 
Riverside's  Counsel  to  USEPA,  and 
Attachment  C  to  this  letter  titied 
"Riverside  Laboratories,  Inc.  Poimds/ 
Batch  and  VOC  Content  of  Coatings." 

4.  An  Oct(4)er  1, 1991,  letter  from 
Riverside's  Counsel  to  USEPA,  and  an 
attached  July  12, 1990,  table  titled 
"Riverside  Laboratories  Compliance 
Plan  (Polyester  Production)." 

5.  A  February  5, 1992,  letter  from  K. 
J.  Guillette,  President  of  Riverside,  to 
Louise  Gross,  Assistant  Regional 
Counsel.  Office  of  Regional  Counsel, 
USEPA,  Region  5. 

USEPA  reviewed  these  documents, 
copies  of  which  are  available  in  the 
docket.  USEPA's  analysis  is  presented 
in  a  February  18, 1992,  memorandum 
from  Tom  Wahon  of  USEPA's  Cost  and 
Economic  Impact  Section,  to  Steve 
Rosenthal  of  USEPA's  Region  5  Air  and 
Radiation  Division  (a  copy  of  which  is 
also  available  in  the  docket). 

According  to  these  documents,  for 
Riverside  to  control  its  three  polyester 
lines,  an  annualized  control  cost  would 
be  incurred  of  at  least  $283,000  per  year. 
In  addition,  based  upon  the  polyester 
and  melamine  sales  figures  for  1987-90, 
Riverside  would  have  had  to  increase  its 
polyester  prices  significantly  to  offset 
this  annualized  control  cost.  The 
declining  market  in  polyester  sales  and 
the  elasticity  of  that  market,  however, 
would  impede  Riverside's  ability  to 
raise  its  prices  by  the  full  per  unit  cost 
of  control  without  reducing  its  sales.  In 
addition,  the  information  provided  by 
Riverside  supported  its  assertion  that  it 
had  limited,  if  any,  ability  to  obtain 
capital  through  conventional  means  in 
order  to  finance  additional  pollution 
control  equipment. 

Based  on  this  review.  USEPA 
proposed  revised  RACT  rules  for 
Riverside  on  December  16, 1993  (58  FR 
65688).  The  proposed  site-specific 
RACT  limitations  for  Riverside's  three 
polyester  lines.  Lines  C.  D.  and  E  are  as 
follows.  First.  Lines  C,  D,  and  E  shall 
comply  with  a  VOC  emission  limitation 
of  2.9  pounds  per  gallon  (Ibs./gal.)  no 
later  than  December  31. 1996.  Prior  to 
December  31. 1996,  Lines  C,  D,  and  E 
shall  comply  with  an  emission 
limitation  of  3.5  Ibs./gal.,  with  the 
following  exception:  the  VOC  content  of 
some  specified  solutions  on  Line  E  may 
exceed  the  3.5  Ibs./gal.  limitation  so 
long  as  these  coatings  do  not  exceed  the 
1990  maximum  emission  levels    . 
provided  in  the  rule.  Finally,  the 
proposed  rule  establishes  annual  limits 
or  "caps"  on  polyester  production. 
Riverside's  July  15. 1991,  letter 
docimtients  that  the  company  will  be 
able  to  achieve  a  VOC  RACT  level  of  2.9 
Ibs./gal.,  at  least  in  part  due  to  the 
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decline  in  tlie  polyester  market,  by 
December  31, 1996. 

rv.  Response  to  Comments 

In  response  to  the  proposal, 
comments  were  submitted  by  Riverside 
on  January  18, 1994.  In  addition,  on 
January  5, 1994,  Pioneer  Plastics 
Corporation  (PPC)  requested  a  hearing, 
which  was  held  on  April  6, 1994. 
Comments  were  submitted  at  the 
'  hearing  and  after  the  hearing  by  PPC. 
Additional  comments  were  submitted 
after  the  hearing  by  Riverside. 

A.  Riverside  January  18. 1994, 
Comments 

(1)  Riverside  Comment 

Riverside  requests  that  the  provision 
contained  in  proposed  40  CFR 
52.741(e)(10)(iii),  establishing  a  square 
feet-per-year  production  cap  on  coating 
lines  C.  D,  and  E  be  clarified  to  include 
only  production  involving  coatings 
which  are  not  controlled  to  the  2.9 
pounds/gallon  limitation.  Riverside 
believes  that  this  interpretation  is 
implicit  in  the  rule. 

USEPA  Response.  USEPA  disagrees 
with  Riverside's  "clarification  request." 
The  purpose  of  the  production  cap  is  to 
achieve  interim  VOC  emission 
reductions  for  the  period  (through  the 
end  of  1996)  during  which  Riverside  is 
to  receive  less  stringent  emission  limits 
than  other  paper  coalers.  The  cap  is 
based  on  annual  production  limits, 
which  are  a  more  enforceable  surrogate 
for  annual  emissions.  The  July  12, 1990, 
table  upon  which  the  interim 
production  limits  are  based  was 
supplied  by  Riverside  and  is  clearly 
based  on  total  polyester  production.  If 
only  polyester  production  involving 
coatings  greater  than  2.9  pounds/gallon 
coatings  was  considered  for  the  cap, 
then  total  VOC  emissions  could  increase 
during  this  period.  Furthermore, 
Riverside  did  not  present  any 
alternative  {to  polyester  production) 
limits  that  would  ensure  interim 
emission  reductions. 

(2)  Riverside  Comment 

Riverside  does  not  believe  that  PPC 
has  standing  to  request  a  pubhc  hearing 
on  this  matter,  since  it  is  not  an 
"interested  person"  under  the  statute. 

USEPA  Response.  USEPA  disagrees 
with  Riverside's  position  that  PPC  lacks 
standing  to  request  a  public  hearing  in 
this  rulemaking.  USEPA  has  broad 
discretion  in  determining  whether  a 
party  is  an  "interested  person"  under 
section  307(d)(5)(ii)  of  the  Act.  USEPA 
believes  that  PPC's  position  as  a 
competitor  of  Riverside  provides  a 
sufficiMit  basis  for  its  status  as  an 


"interested  person"  entiUed  to  request  a 
hearing. 

B.  PPC  April  6, 1 994.  and  Riverside  May 
16.  1994,  Comments 

PPC  presented  both  oral  testimony 
and  written  comments  on  April  6, 1994. 
It  also  submitted  comments  clarifying 
an  Appendix  to  its  April  6, 1994, 
vtrritten  comments  on  April  7, 1994,  and 
additional  comments  on  May  5,  1994 
(which  are  discussed  in  a  later  section). 
PPC's  comments  are  intended  to  support 
its  position  that  USEPA  should  reject 
Riverside's  Petition  for  Reconsideration 
and  Riverside  should  not  be  given 
interim  relief  from  the  paper  coating 
limit  in  paragraph  52.741(e).  Riverside 
submitted  a  May  16, 1994,  supplemental 
comment  to  respond  to  PPC's  April  6, 
1994,  comments.  PPC's  comments  are 
followed  by  Riverside's  rebuttal  to  PPC's 
comments,  which  are  in  turn  followed 
by  USEPA's  response  to  PPC's 
comments. 

(1)  PPC  Comment 

PPC  claims  that  the  "Background 
Document  on  Riverside  Laboratories 
Issues"  (Background  Document),  May 
1990,  should  have  been  in  the 
rulemaking  docket  on  December  16, 

1993,  and  available  to  the  public  at  that 
time. 

USEPA  Response.  The  relevant 
portion  of  that  document,  the 
annualized  cost  of  add-on  control  for 
Riverside,  was  included  in  the  docket 
(in  the  February  18, 1992,  Tom  Walton 
memorandimi).  This  was  the  only 
information  from  the  Background 
Document  on  which  EPA  relied  in 
developing  its  proposed  action. 
Furthermore,  the  Backgroimd 
Document,  which  established  these 
costs,  was  available  to  any  interested 
parties  as  part  of  the  docket  for  the 
Federal  rules  promulgated  on  Jime  29, 
1990.  USEPA  referred  to  this 
rulemaking  action  and  that  docket  in  the 
proposed  rule.  PPC  admitted  to 
receiving  this  document  on  March  24. 

1994,  or  over  seven  weeks  prior  to  the 
close  of  the  public  comment  period. 
Therefore,  any  harm  allegedly  caused  by 
EPA's  failure  to  include  the  entire 
doomient  in  the  docket  as  of  the  time 
the  proposed  rule  was  published  was 
cured  because  PPC  had  a  longer  period 
to  review  this  document  than  was 
originally  provided  in  the  NPR 

(2)  PPC  Comment 

On  November  20, 1991,  USEPA 
announced  a  three-month  stay  pending 
reconsideration  of  the  Federal  RACT 
rules  as  they  apply  to  Riverside.  This 
stay  expired  on  February  6, 1992.  A  stay 


beyond  this  date  is  in  violation  of  the 
Act. 

USEPA  Response.  On  November  20, 
1991,  USEPA  proposed  to  extend  the  3- 
month  stay  pending  reconsideration,  but 
only  if  and  as  long  as  necessary  to 
complete  reconsideration  of  the  rule  (56 
FR  58528).  No  pubhc  comments  were 
received  on  this  proposal.  On  June  23, 
1992  (57  FR  27935),  USEPA  published 
the  final  rule  extending  the  stay.  The 
time  for  seeking  judicial  review  of  the 
stay  expired  on  August  22, 1992.  The 
stay  is  not  at  issue  in  this  ciurent 
rulemaking  action.  Furthermore,  as 
stated  in  the  proposed  and  final 
rulemaking  actions,  USEPA  believes 
that  sections  110(c),  301(a)  and 
307(d)(1)(B)  of  die  Act  provide 
sufficient  statutory  support  for 
extending  the  stay,  since  the  extension 
was  deemed  necessary  in  order  to 
complete  action  on  the  reconsideration 
request. 

(3)  PPC  Comment 

The  USEPA  has  failed  to  perform  the 
reqiured  conformity  analysis.  Section 
176  of  the  Act  requires  all  Federal 
actions  to  conform  to  an  applicable 
implementation  plan.  PPC  disagrees 
with  USEPA's  position  that  40  CFR 
93.153(c)(2)(iii)  automatically  exempts 
rulemaking  actions  from  the 
requirement  to  perform  a  conformity 
analysis. 

USEPA  Response.  PPC  is  mistaken  in 
its  interpretation  of  the  requirements  of 
section  176  of  the  Act  and  of  the 
conformity  regulations  in  40  CFR  Part 
93.  The  appUcability  portion  of  the 
conformity  regulations  exempt  "Actions 
which  would  result  in  no  emissions 
increase  or  an  increase  in  emissions  that 
is  clearly  de  minimis."  (40  CFR 
93.153(c)(2)).  "Rulemaking  and  policy 
development  and  issuance"  are 
specifically  identified  (40  CFR 
93.153(c)(2)(iii))  as  a  category  of 
activities  that  are  exempt  because  they 
do  not  cause  an  increase  in  emissions — 
which  is  different  than  not  requiring  as 
much  reductions  as  would  be  required 
by  RACT.  This  rulemaking  action  is, 
therefore,  clearly  exempt  from  the 
requirement  to  perform  a  conformity 
analysis. 

(4)  PPC  Comment 

Riverside  has  failed  to  submit  an 
acceptable  RACT  demonstration 
necessary  to  justify  a  relaxed  RACT 
emission  limit.  The  USEPA  has 
established  guideUnes  in  its  November 
9, 1988,  Easco  proposed  rulemaking 
regarding  what  constitutes  an  acceptable 
RACT  investigation.  USEPA  outlined  in 
Appendix  A  (53  FR  45287-88)  to  the 
Easco  proposed  rulemaking  action  a 
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detailed  discussion  of  what  it  considers 
to  be  an  acceptable  RACT  investigation. 
Riverside's  RACT  investigation  fails  to 
meet  the  "reasonable  efforts  standard" 
(in  Appendix  A)  and,  therefore,  USEPA 
should  reject  Riverside's  Petition  for 
Reconsideration. 

Riverside  Response.  The  procedure 
contained  in  Appendix  A  to  the  Easco 
rulemaking  does  not  apply  to  the 
Riverside  rulemaking.  USEPA  was  not 
required  to  follow  the  procedure 
outlined  in  Appendix  A  in  determining 
whether  Riverside  should  have  a 
different  RACT  standard  than  other 
paper  coating  operations.  Even  if  one 
accepts  PPC's  premise,  PPC's 
conclusion  does  not  follow.  Riverside 
has  demonstrated  to  USEPA  that  it 
could  qualify  for  an  "adjusted  RACT" 
standard  in  two  ways. 

First,  Riverside  has  demonstrated  that 
it  could  qualify  for  an  "adjusted  RACT" 
standard  through  the  use  of  "cross-line 
averaging"  and  the  "plant-wide  bubble" 
concept.  Second,  Riverside  has  made 
"reasonable  efforts"  to  demonstrate  that 
an  alternative  RACT  standard  is 
appropriate  and  has  provided  USEPA 
with  all  the  economic  and  technical 
information  requested  by  USEPA. 
Contrary  to  PPC's  assertions,  the  actions 
listed  in  Appendix  A  are  only  examples 
of  "reasonable  efforts"  and  are  not  the 
sole  means  by  which  a  source  can 
demonstrate  that  an  alternative  RACT 
standard  is  appropriate. 

USEPA  Response.  Appendix  A  in  the 
Easco  proposal  presents  a  poUcy  (not 
regulatory)  discussion  of  what 
constitutes  an  acceptable  investigation 
of  the  availability  of  complying  low- 
solvent  coatings.  It  does  not  establish 
the  full  range  of  procedures  for 
determining  whether  alternative  RACT 
is  appropriate  for  a  specific  source. 
USEPA  agrees  that  similar  facilities 
were  using  add-on  control  but 
determined  that  use  of  such  add-on 
controls  was  not  economically  feasible 
for  Riverside  prior  to  the  end  of  1996. 

According  to  PPC,  there  are  three 
sources  in  the  country  that  produce 
polyester  saturated  papers  (see  pp.  12- 
13  of  the  April  6, 1994,  Hearing 
Transcript).  These  companies  are 
Riverside,  PPC  and  Dyno.  On  pp.  64-66 
of  the  Hearing  Transcript,  PPC  states 
that  low-solvent  complying  polyester 
resins  do  not  exist.  Therefore, 
Riverside's  contention  that  low  VOC 
compljring  coatings  are  unavailable  was 
confirmed  by  PPC.  Since  that  fact  has 
been  firmly  estabUshed,  the  extent  to 
which  Riverside  documented  that  it 
performed  the  actions  laid  out  in 
Appendix  A  is  of  no  consequence. 


(5)  PPC  Comment 

Riverside  has  failed  to  demonstrate 
that  the  "presumptive  norm"  is  not 
economi(^ly  feasible.  PPC  does  not 
consider  Riverside's  purchase  of  a  new 
melamine  paper  coating  line  as  a  valid 
reason  for  not  purchasing  pollution 
control  equipment.  Riverside's  decision 
to  enter  a  new  market  cannot  be  used  as 
an  argument  to  obtain  a  RACT 
relaxation  on  the  polyester  lines. 
Riverside  had  the  capital  in  1988  and 
could  have  easily  made  the  business 
decision  to  invest  in  pollution  control 
equipment  for  the  polyester  lines  and 
comply  with  the  RACT  limitations.  This 
decision  should  not  now  be  rewarded 
by  the  USEPA  in  the  form  of  an 
extension  to  comply  with  the 
presumptive  norm.  PPC  also  believes 
that  Riverside's  economic  condition  has 
improved  since  1991. 

Riverside  Comment.  Riverside  has 
demonstrated  that  the  RACT  limitation 
applicable  to  other  paper  coating 
operations  is  not  economically  feasible 
for  its  facility.  Riverside  submitted  to 
USEPA  extensive  economic  information 
and  completed  an  economic  analysis 
pursuant  to  USEPA's  economic 
guidance.  In  a  March  18, 1991,  letter  to 
USEPA,  Riverside  provided  USEPA 
with  a  revised  economic  analysis  of  its 
operations  pursuant  to  USEPA  policy, 
litis  analysis  demonstrated  that  a 
significant  impact  would  result  if 
Riverside  were  required  to  install 
pollution  control  equipment  at  its 
facility. 

In  1989,  Riverside  was  a  small 
operation  with  approximately  25 
employees  and  annual  sales  of 
approximately  $5.5  million.  Currently. 
Riverside  has  approximately  31 
employees,  and  in  1993,  Riverside  had 
annual  sales  of  approximately  $6 
million.  Contrary  to  PPC's  claims  that 
Riverside's  economic  condition  has 
drastically  improved,  these  figures 
demonstrate  that  Riverside  is  in  a 
similar  position  to  its  position  in  1989. 

USEPA  Response.  USEPA  maintains 
that  its  economic  analysis,  which  was 
presented  in  a  February  18, 1992, 
memorandum  was  an  adequate  basis  for 
allowing  Riverside  additional  time  to 
comply  with  the  paper  coating  limits  in 
the  FIP.  This  economic  analysis  is 
discussed  in  the  December  16, 1993, 
proposed  rule.  Although  purchase  of  a 
melamine  line — and  subsequent 
melamine  production — may  not  directly 
replace  polyester  production,  there 
appear  to  be  undeniable  benefits  fit>m 
shifting  to  a  zero  emitting  coating 
technology. 


(6)  PPC  Comment 

Riverside  has  foiled  to  demonstrate 
that  the  proposed  limit  (including  the 
increasingly  more  stringent  annual 
production  caps)  is  the  most  stringent 
limit  that  is  technologically  and 
economically  feasible. 

Riverside  Comment.  As  stated  in  its 
initial  request  for  site-specific  relief. 
Riverside  intends  to  continue  to 
decrease  its  polyester  production  and 
does  not  believe  that  a  revision  of  the 
polyester  production  cap  is  necessary. 
Riverside  believes  that  the  proposed 
rule  reflects  the  most  stringent  RACT 
limitation  which  is  currently  achievable 
at  its  facility  and  that  the  proposed 
compliance  plan  will  guarantee  that 
Riverside  is  in  full  compliance  with 
RACT  requirements  contained  in  the 
FIP  by  1996. 

USEPA  Response.  USEPA  has  only 
temporarily  relaxed  the  control 
requirements  for  Riverside  and  expects 
it  to  fully  comply  with  the  FIP  paper 
coating  limits  at  the  end  of  the 
extension  that  was  proposed  and  is 
being  established  by  today's  final  action. 
USEPA  disagrees  with  PPC  about  the 
merit  of  cheaper,  and  less  effective, 
control  scenarios  that  would  reduce  the 
feasibihty  of  fully  controlling  VOC 
emissions  from  all  three  paper  coating 
lines  at  the  end  of  the  proposed 
extension.  In  other  words,  mandatory 
partial  controls  in  the  interim  would 
likely  interfere  with  subsequent  full 
control  of  Riverside's  three  lines  (in  the 
event  that  Riverside  is  unable  to  switch 
to  low  VOC  coatings). 

USEPA  rejects  PPC's  scenario  of 
shutting  down  two  lines  and  increasing 
production  on  a  third  line  with  add-on 
control.  USEPA  does  not  consider 
scenarios  that  involve  shutting  down 
lines  to  be  reasonable  approaches  to 
establishing  "the  most  stringent  limit 
that  is  technologically  and  economically 
feasible". 

USEPA  also  disagrees  with  PPC  about 
the  increasingly  more  stringent 
production  caps  that  were  proposed. 
These  will  ensure  lower  production, 
and  VOC  emissions,  than  have  occurred 
in  the  past. 

(7)  PPC  Comment 

The  USEPA's  economic  analysis  is  too 
limited  and  no  longer  accurate.  USEPA 
should  not  rely  on  this  economic 
analysis  for  two  reasons.  First,  the 
analysis  is  limited  to  the  affordability  of 
a  RACT  "presumptive  norm"  scenario. 
There  is  no  analysis  as  to  the  economic 
feasibihty  of  less  expensive  control 
scenarios  which  would  achieve  VOC 
control.  Second,  the  analysis  drafted  in 
February  of  1992  is  now  outdated  and 
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no  longer  accurately  reflects  the 
polyester  market  nor  Riverside's 
economic  position  in  this  market. 

Riverside  Comment.  While  Riverside's 
financial  condition  has  improved  since 
1989,  PPC's  claims  that  Riverside  can      ^ 
now  afford  control  technology  are  based 
on  an  incomplete  understanding  of  this 
rulemaking.  The  purpose  of  this 
proposed  rule  was  to  allow  Riverside  to 
maintain  emplojnnent  while  taking 
steps  to  attain  compliance  with  the 
general  RACT  standards  applicable  to 
paper  coating  operations.  Under  the 
proposed  rule,  it  was  anticipated  that 
Riverside's  financial  condition  would 
improve  as  it  increased  melamine 
production.  Eventually,  due  to  this 
improved  financial  condition,  Riverside 
could  either  phase  out  its  polyester 
production  lines  or  mechanically  alter 
these  lines  to  comply  with  the  paper 
coating  limitation. 

PPC  claims  that  Riverside's  share  of 
the  polyester  market  rose  from  43 
percent  to  90  percent  in  the  years  1989 
through  1992.  PPC's  production 
information  is  incorrect  and — based  on 
more  accurate  reporting  methods — 
Riverside's  market  share  has  dropped 
irom  40  percent  to  approximately  25 
percent.  In  addition,  there  is  no  proof 
that  Riverside  has  used  its  extension  to 
decrease  its  prices  below  the  market 
rate. 

USEPA  Response.  First,  USEPA 
restates  its  response  (regarding  the  lack 
of  merit  of  partial  controls)  to  the 
previous  conunent.  In  addition, 
USEPA's  economic  analysis,  which  was 
based  on  an  adequate  level  of 
information  on  Riverside's  financial 
status,  established  that  Riverside  may 
not  have  been  able  to  obtain  capital 
through  conventional  means  and,  even 
if  it  could  obtain  the  capital,  the 
inability  to  completely  recover  the 
control  cost  might  have  made  remaining 
in  business  unattractive.  USEPA 
proposed  additional  time  for  Riverside 
(to  comply  with  the  FIP  papercoating 
limits)  to  enable  its  financial  position  to 
improve  sufficiently  for  it  to  both 
remain  in  business  and  afford  to  comply 
at  the  end  of  the  proposed  extension.  In 
fact,  USEPA  would  not  have  proposed 
to  grant  additional  time  to  Riverside  had 
the  company  not  demonstrated  that  it 
would  be  able  to  comply  dt  the  end  of 
the  proposed  extension.  It  is,  therefore, 
to  be  expected  that  Riverside's  financial 
position  would  be  better  now  than  in 
1992.  However,  there  is  insufficient 
basis  for  revising  Riverside's  final 
compliance  date. 

C.  PPC  May  5, 1994  Comment 

On  April  16, 1992,  USEPA  published 
the  General  Preamble  for  future 


proposed  rulemaking  for  the 
implementation  of  Title  I  of  the  Act 
Amendments  of  1990.  57  FR  13498, 
April  16, 1992.  The  Appendices  to  the 
general  Preamble  containing  important 
supporting  materials  referenced 
throughout  the  General  Preamble  were 
published  in  the  Federal  Register  a 
short  time  later.  57  FR  18070.  April  28. 
1992.  PPC  quotes  from  Appendix  C4  (57 
FR  18074)  as  follows: 

Economic  feasibility  rests  very  little  on  the 
ability  of  a  particular  source  to  "afford"  to 
reduce  emissions  to  the  level  of  similar 
soiirces.  L«ss  efficient  sources  would  be 
rewarded  by  having  to  bear  lower  emission 
reduction  costs  if  affbrdability  were  given 
high  consideration.  Rather,  economic 
feasibility  for  RACT  purposes  is  largely 
determined  by  evidence  that  other  sources  in 
a  source  category  have  in  fact  applied  the 
control  technology  in  question. 

PPC  added  that  other  similar  facilities 
control  their  VOC  emissions  through 
thermal  incineration  meeting  the  RACT 
presumptive  norm  limitation.  It  also 
added  that  Riverside  had  not  provided 
the  USEPA  with  the  required  supporting 
data — listed  in  Appendix  C4 — ^necessary 
for  an  economic  feasibihty  exemption 
petition. 

USEPA  Response.  The  Clean  Air  Act 
requires  that  implementation  plans  for 
nonattainment  areas  must  provide  for, 
inter  alia,  the  implementation  of  RACT 
as  expeditiously  as  practicable.  See 
§  172(c)(1).  USEPA  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  its  reasonably  available  considering 
technological  and  economic  feasibility. 
44  FR  53762  (September  17, 1979) 
(emphasis  added).  In  its  June  29, 1990 
promulgation  of  the  Chicago  FIP, 
USEPA  reiterated  this  definition.  It  also 
acknowledged  that  for  certain  sources 
the  RACT  "presumptive  norm"  may  not 
be  appropriate,  due  to  the  s&urce's 
particular  economic  and/or  technical 
cinmmstances.  See  55  FR  26832.' 

In  the  June  29, 1990  rulemaking,  EPA 
also  addressed  a  comment  submitted  by 
Riverside  that  it  was  "imfair  and 
unreasonable  to  require  a  small  business 
such  as  Riverside,  which  has  just  made 
a  substantial  investment  in  order  to 
reduce  its  rate  of  emissions,  to  place 
add-on  controls  on  production  lines 
which  may  be  shut  down  in  the  near 
future."  55  FR  at  26843.  In  response. 


'  "However,  recommended  controls  are  based  on 
capabilities  and  problems  which  are  general  to  the 
industry:  they  do  not  take  into  account  the  unique 
circumstances  of  each  facility.  *  •  •  States  are 
urged  to  judge  the  feasibility  of  imposing  the 
recommended  controls  on  particular  sources,  and 
adjust  the  controls  accordingly.  *  *  *"  55  FR 
26832,  fn  IS. 


EPA  Stated  its  concern  about  the 
economic  impact  that  the  FIP's 
regulatory  requirements  could  have  on 
small  businesses;  and  indicated  its 
willingness  to  evaluate  individual  cases 
if  it  were  provided  with  sufficient  data 
on  each  business  seeking  to  be 
exempted  based  on  imreasonable 
economic  impacts.  EPA  further  noted 
that  Riverside  had  not  provided  such 
information,  but  could  in  the  future  in 
connection  with  a  site-specific  SIP 
revision.  55  FR  26844.<^  As  a  result,  in 
conjunction  with  its  petition  for 
reconsideration.  Riverside  has  provided 
substantial  documentation  concerning 
the  economic  feasibility  of  the  FIP 
limits.  See  58  FR  at  65889-65890.  Based 
upon  this  information,  EPA  determined 
in  the  December  16, 1993  proposal  that 
Riverside  had  made  a  sufficient 
showing,  and  proposed  to  defer  the  final 
compliance  date  to  E)ecember  31, 1996. 

The  paragraph  quoted  by  PPC  in  the 
April  28. 1992  Appendices  to  the 
General  Preamble  does  not  preclude  the 
establishment  of  a  site-specific  RACT 
determination  based  on  economic 
(in)feasibility.  Rather,  it  recognizes  that 
affordability  can,  in  certain  cases,  be 
considered.  More  importantly,  the 
language  following  the  paragraph 
excised  by  PPC  contains  a  discussion  of 
the  types  of  cost  information  which  EPA 
would  use  in  addressing  an  affordability 
claim.  57  FR  18074.  EPA's  analysis  of 
the  FIP's  impact  on  Riverside  was  based 
on  similar  pfirameters.  including  capital 
and  annualized  costs,  sales  figures  and 
its  debt/asset  ratio.  See  February  18. 
1992  memorandum  from  Tom  Walton  of 
EPA's  Cost  and  Economic  Impact 
Section  (available  in  the  docket,  and 
discussed  in  greater  detail  in  the 
December  16, 1993  proposal). 

For  these  reasons,  EPA  has  concluded 
that  the  current  FIP  RACT  limits  are  not 
economically  feasible  for  the  Kane 
County  faciUty  at  this  time;  and  that 
Riverside  should  have  additional  time — 
until  December  31, 1996 — to  comply. 

V.  Photochemical  Reactivity  of  Acetone 

USEPA  requires  that  VOCs  be 
regulated  because  of  their  contribution 
to  groimd  levef  (tropospheric)  ozone. 
Accordingly,  USEPA  specifically 
excludes  any  organic  compounds  from 
the  definition  of  VOC  which  it  has 
determined  to  have  negligible 
contribution  to  tropospheric  ozone 
formation.  On  September  30, 1994,  (59 
FR  49877) — in  response  to  petitions 
filed  by  three  parties — USEPA  proposed 
to  add  acetone  to  the  list  of  compoimds 
that  are  excluded  bom  the  definition  of 

*  See,  also,  response  to  "affordability"  comments 
submitted  by  VislfLase.  55  FR  26846. 
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VOC.  On  June  16, 1995,  USEPA  took 
final  action  (60  FR  31633)  on  the 
exclusion  of  acetone  from  the  definition 
of  VOC. 

A  variety  of  scientific  materials  were 
submitted  to  USEPA  supporting  the 
assertion  of  several  petitioners  that 
acetone  is  of  negligible  photochemical 
reactivity.  The  petitioners  based  their 
request  for  the  exclusion  of  acetone  on 
a  demonstration  that  the  photochemical 
reactivity  of  acetone  is  not  appreciably 
different  fit}m  that  of  ethane,  which  is 
the  most  reactive  compoimd  on  the 
current  list  of  compounds  which  are 
named  in  the  definition  of  VOC  as  being 
of  negligible  reactivity.  Based  on  the 
scientific  data  presented  in  the  materials 
submitted  by  the  petitioners, 
demonstrating  that  acetone  is  not 
appreciably  different  &t)m  ethane  in 
terms  of  photochemical  reactivity  and  is 
therefore  negligibly  reactive  and  should 
be  excluded  from  \he  definition  of  VOC, 
and  after  USEPA's  review  and 
consideration  of  all  comments  received 
diulng  the  pubfic  comment  period, 
USEPA  added  acetone  to  the  list  of 
compoimds  that  are  excluded  from  the 
definition  of  VOC  (60  FR  31633).  As 
stated  in  this  final  rule,  "The  revised 
definition  will  also  apply  in  the  Chicago 
ozone  nonattainment  area  pursuant  to 
the  40  CFR  52.741(a)(3)  definition  of 
volatile  organic  material  or  VOC 
compound." 

Mr.  Ken  Guilette,  President  of 
Riverside  Laboratories,  provided 
information  about  Riverside's  solvent 
use  in  a  September  23, 1994,  letter  to 
USEPA.  In  this  letter,  Mr.  Guilette  stated 
that,  as  of  about  five  years  ago,  "all 
solvents  except  acetone  were  eliminated 
bom  the  formulations.  Any  piuchased 
raw  materials  or  additives  which 
contain  VOCs  use  acetone  exclusively." 
Mr.  Guilette  added  that  acetone  is  the 
only  VOC  emitted  by  Riverside 
Laboratories. 

V.  Summary  and  Conclusions 

This  rule  estabUshes  revised  RACT 
limitations  for  Riverside's  Kane  County 
facility.  Under  this  rule,  Lines  C,  D  and 
E  will  be  required  to  comply  with  a 
VOC  limit  of  2.9  Ibs./gal.  no  later  than 
December  31, 1996.  Prior  to  that  time, 
interim  emission  limits  are  established 
for  both  VOC  emissions  and  polyester 
production.  In  addition,  any  paper 
coatings  which  contain  any  VOC  other 
than  acetone  are  required  to  comply 
with  a  VOC  fimit  of  2.9  Ibs./gal.  upon 
publication  of  this  rule  in  the  Federal 
Register.  These  requirements  are  based 
upon  the  information  contained  in  the 
notice  of  proposed  rulemaking, 
USEPA's  and  Riverside's  responses  to 
comments,  USEPA's  exclusion  of 


acetone  bom  the  definition  of  VOC,  and 
Riverside's  statement  that  it  uses  no 
VOCs  except  acetone. 

This  action  completes  USEPA's 
reconsideration  proceedings. 
Consequently,  USEPA  is  withdrawing 
the  Jime  23, 1992,  stay. 

The  Office  of  Management  {md  Budget 
(OMB)  has  exempted  this  regulatory 
action  frt>m  Executive  Order  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  vtrill  not  have  a 
significant  impact  on  a  substantial 
ntunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jtirisdiction  over 
populations  of  less  than  50,000.  This 
action  involves  only  one  sourc». 
Riverside  Laboratories,  Inc.  Therefore, 
USEPA  certifies  that  this  RACT 
promulgation  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  Sections  202,  203  and  205  of 
the  Unfimded  Mandates  Reform  Act  of 
1995  ("Unfiinded  Mandates  Act"), 
signed  into  law  on  March  22, 1995, 
USEPA  must  undertake  various  actions 
in  association  with  proposed  or  final 
rules  that  include  a  Federal  mandate 
that  may  result  in  estmated  costs  of 
$100  million  or  more  to  the  private 
sector,  or  to  a  State,  local,  and/or  tribal 
govemment(s)  in  the  aggregrate. 

lliese  apply  to  a  single  private  sector 
source  located  in  the  Qiicago  ozone 
nonattainment  area.  To  the  extent  that 
the  rules  being  promudgated  by  this 
action  will  impose  any  mandate  upon 
this  source,  such  a  mandate  will  not 
result  in  estimated  aimual  costs  of  $100 
milUon  or  more  to  that  source. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  20, 1995.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 


Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

Dated:  August  7. 1995. 
Carol  M.  Brewnar, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  52,  chapter  I,  title  40  Of 
the  Code  of  Federal  regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthorily:  42  U.S.C.  7401-7671q. 

Subpart  0-Winois 

2.  Section  52.741  is  amended  by 
adding  new  paragraph  (e)(10)  and 
removing  and  reserving  paragraph  (z)(4) 
to  read  as  follows: 

152.741    Control  alralaty:  OiofM  contrsi 
msesurss  lor  Cook,  DuPofo,  Kano,  Laiio, 

(e)*  *  • 

(10)  Until  December  31, 1996,  the 
control  and  recordkeeping  requirements 
in  this  paragraph  apply  to  the  three 
solvent-based  polyester  paper  coating 
Unes  (Lines  C,  D  and  E)  at  Riverside 
Laboratories'  Kane  Coimty,  Illinois 
faciUty,  instead  of  the  control 
requirements  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  and  the 
recordkeeping  requirements  in 
paragraph  (e)(6)  of  this  section. 
Compliance  with  this  paragraph  must  be 
demonstrated  through  the  applicable 
coating  analysis  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section.  The 
requirements  in  paragraphs  (e)(1),  (eM2), 
and  (e)(6)  of  this  section  shall  apply  to 
Riverside  on  and  after  December  31, 
1996. 

(i)  After  December  21, 1995,  no 
coatings  shall  at  any  Ume  be  applied  on 
Lines  C,  D  or  E  which  exceed  3.5 
pounds  (lbs.)  volatile  organic  material 
(VOM)  per  gallon  of  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM),  except  as  provided 
in  paragraph  (e)(10)(ii)  of  this  section. 

(li)  After  December  21. 1995,  the 
following  specifically  identified 
coatings  may  exceed  3.5  lbs.  VOM  per 
gallon  of  coating  (minus  water  and  any 
compounds  which  are  sf)ecifically 
exempted  from  the  definition  of  VOM) 
only  if  they  are  applied  on  Line  E  and 
they  do  not  exceed  the  limits  indicated 
below  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM): 
EXP-5027— 4.34  Ibs./gallon 
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PD  75  (XR— 4.19  Ibs./aallon 
PD  75  BRN— 4.18  Ibs./Ballon 
SQZ-54— 3.88  Ibs./gallon 
SPX-34GL— 3.51  lb8./gallon 

(iii)  That  portion  of  Riverside's 
polyester  production  which  is 
manu&ctured  with  the  use  of  any  VOC, 
frpm  Lines  C,  D,  and  E,  may  not  exceed 
the  following  levels:  35  million  square 
feet  per  year  dxiring  and  after  1992,  29 
million  square  feet  per  year  during  and 
after  1994,  and  25  million  square  (set 
during  1996.  Compliance  with  this 
requirement  shall  be  determined  by 
adding  the  polyester  production  from 
any  12  consecutive  months  diuing  and 
after  the  years  indicated,  through  1996. 
That  is,  the  polyester  production  for  any 
12  consecutive  months  starting  with 
January  1992  cannot  exceed  35  million 
square  fiset;  the  polyester  production 
from  any  12  consecutive  months  starting 
with  January  1994  cannot  exceed  29 
million  square  feet;  and  the  polyester 
productioD  for  the  twelve  months  from 
January  through  December  1996  cannot 
exceed  25  milUon  square  feet.  Only 
those  square  feet  of  polyester  whose 
production  involves  the  use  of  VOC 
need  to  be  restricted  by  the  production 
levels  in  this  paragraph  (e)(10)(iii)  of 
this  section. 

(iv)  By  December  21, 1995,  Riverside 
shall  certify  to  the  Administrator  that  its 
polyester  coating  operations  will  be  in 
compliance  with  paragraphs  (e)(10)(i). 
(e)(10)(ii),  and  (e)(10)(iii}  of  this  section. 
Such  certification  shall  include  the 
following: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
coating  lines  C,  D  and  E. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  frt>m  the  definition  of  VOM) 
as  applied  on  each  coating  line. 

(vj  The  Administrator  must  be 
notified  at  least  10  days  prior  to  the  use 
of  any  polyester  coating  not  previously 
identified  pursuant  to  paragraph 
(e)(10)(iv)  of  this  section.  This 
notification  must  include  the 
informaticHi  specified  in  paragraphs 
(e)(10)(iv)(A)  and  (e)(10)(iv)(B)  of  this 
section. 

(vi)  On  and  after  December  21, 1995, 
Riverside  shall  collect  and  record  all  of 
the  following  information  each  day  for 
each  coating  and  maintain  the 
informati(m  at  the  facility  for  a  period 
of  3  years: 

(A)  The  name  and  identification 
number  of  each  coating  as  appUed. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  each  day. 


(C)  Any  record  showing  a  VOM 
content  in  excess  of  the  emission  limits 
in  paragraph  (e)(10)(i)  or  (e)(10)(ii)  of 
this  section  shall  be  reported  by  sending 
a  copy  of  such  record  to  the 
Adioinistrator  within  30  days  following 
its  collection. 

(D)  Any  VOM  besides  acetone  used  in 
any  coating  must  be  identified. 

(vii)  Starting  with  the  first  full  month 
after  December  21, 1995,  Riverside  shall 
collect  and  record  the  figures  on 
polyester  production  (in  square  feet),  for 
each  month  and  maintain  the 
information  at  the  facility  for  a  period 
of  at  least  3  yeare. 

(viii)  Regsurdless  of  any  other 
provision  of  paragraph  (e)(10)  of  this 
section,  after  August  21, 1995  no  coating 
which  contains  any  VOM  other  than 
acetone  shall  at  any  time  be  applied  on 
Line  C,  D,  or  E  which  exceeds  2.9  lbs. 
VOM  per  gallon  of  coating  (minus  water 
and  any  cranpounds  which  are 
specifically  exempted  from  the 
definition  of  VOM). 
•        •        •        •        • 

(FR  Doc.  95-20649  Filed  8-18-95;  8:45  am] 


40CFRPart52 
PLS2-1-6e74A:  FRL-6281-q 

Approval  and  Promulgation  of 
Impiemantatlon  Plans;  Illinois 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  a  requested  revision 
to  the  Chicago  ozone  Federal 
Implementation  Plan  (FIP)  as  it  pertains 
to  the  American  Decal  &  Manufacturing 
Company  (ADMC)  in  Chicago,  Illinois. 
This  action  revises  the  Chicago  FIP  and 
incorporates  the  revised  requirements 
into  the  Code  of  Federal  Regulations. 
The  rationale  for  the  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated  below.  Elsewhere  in  this 
Federal  Register,  USEPA  is  proposing 
approval,  soliciting  public  comment, 
and  offering  an  opportunity  for  a  public 
hearing  on  this  requested  FIP  revision. 
If  adverse  comments  are  received  or  a 
public  hearing  is  requested  on  this 
direct  final  rule,  USEPA  will  withdraw 
this  final  rule  and  address  the 
comments  received  in  a  new  final  rule. 
Unless  this  final  rule  is  withdrawn,  no 
further  rulemaking  will  occur  on  this 
requested  FIP  revision. 
DATES:  This  final  rule  is  effective 
October  20, 1995  unless  adverse 


comments  are  received  or  someone 
requests  a  public  hearing  by  September 
20, 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  Regulation  Development  Brandi. 
Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Docket:  Piusuant  to  section 
307(d)(1)(B)  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7607(d)(1)(B),  this  action  is 
subject  to  the  procedural  requirements 
of  section  307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-95-14,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  thru  Friday, 
at  the  following  addresses.  We 
recommend  that  you  contact  Steven 
Rosenthal  before  visiting  the  Chicago 
location  and  Rachel  Romine  before 
visiting  the  Washington,  D.C.  location. 
A  reasonable  fee  may  be  charged  for 
copying. 

The  United  States  Environmental 
Protection  Agency,  Region  5, 
Regulation  Development  Branch, 
Fifteenth  Floor,  Southeast,  77  West 
Jackson  Boulevard,  Chicago,  Illinois. 
60604,  (312)  886-6052. 
The  United  States  Enviroiunental 
Protection  Agency,  Docket  No.  A-95- 
14,  Air  Docket  (LE-131),  Room 
M1500,  Waterside  Mall,  401  M  Street 
SW.,  Washington,  D.C.  20460,  (202) 
245-3639. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Environmental 
Engineer  (312)  886-6052. 
SUPPLEMENTARY  INFORMATION:  On  June 
29, 1990,  USEPA  promulgated  a  FIP  for 
the  six  counties  in  the  Chicago 
metropolitan  area:  Cook,  DuPage,  Kane. 
Lake,  McHenry,  and  Will.  55  FR  26818. 
codified  at  40  CFR  52.741.  This  FIP 
required  that  certain  volatile  organic 
compoimd  sources  comply  with 
reasonably  available  control  technology 
(RACT)  requirements.  In  determining 
the  applicabihty  of  some  of  these 
regulations  to  particular  sources, 
USEPA  used  the  concept  of  "maximum 
theoretical  emissions"  (MTE),  which  is 
defined  as  "the  quantity  of  volatile 
organic  emissions  that  theoretically 
could  be  emitted  by  a  stationary  source 
before  add-on  controls  based  on  the 
design  capacity  or  maximimi  production 
capacity  of  the  source  and  8760  hours 


per  year 


•  •  •  •• 


55  FR  26860,  40  CFR 


52.741(a).  Relief  for  otherwise  subject 
sources  is  available  through  a  site- 
specific  State  Implementation  Plan  (SIP) 
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or  FEP  revision  that  limits  emissions  to 
below  the  applicable  cutoff  by 
operational  or  production  limitations. 
Accordingly,  ADMC  requested  that 
USEPA  approve  operating  restrictions 
that  limit  its  emissions  below  100  tons 
of  VOC  per  year  and  thereby  exempt  it 
bom  the  RACT  requirements.  More 
specifically,  it  requested  that  USEPA 
promulgate  the  same  limitations  on  its 
plant  operations  that  are  contained  in 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  operating  permit 
(Application  Niunber:  87070079)  that 
was  received  by  lEPA  on  March  19, 
1992.  This  permit,  which  limits  ADMC's 
yearly  usage  of  VOC  containing 
material,  covers  ADMC's  power 
operated  silk  screen  presses,  hand 
screen  presses,  screen  adhesive  printing 
lines,  2  rotogravure  presses  and  Viking 
screen  press.  USEPA  has  determined 
that  this  FIP  revision  request  complies 
with  all  applicable  requirements  of  the 
Act  and  USEPA  policy  concerning  such 
revisions.  The  USEPA,  therefore,  grants 
this  request. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  elective  on  October 
20, 1995.  However,  if  USEPA  receives 
adverse  comments  or  a  request  for  a 
public  hearing  by  September  20, 1995, 
then  USEPA  will  publish  a  notice  that 
withdraws  this  final  action.  If  no  request 
for  a  public  hearing  has  been  received, 
USEPA  will  address  the  public 
comments  received  in  a  new  final  rule 
on  the  requested  FIP  revision  based  on 
the  proposed  rule  located  in  the 
proposed  rules  section  of  this  Federal 
Re^ater.  If  a  public  hearing  is 
requested,  USEPA  will  publish  a  notice 
announcing  a  public  hearing  and 
reopening  the  pubUc  conunent  period 
until  30  days  after  the  public  hearing.  At 
the  conclusion  of  this  additional  public 
comment  period,  USEPA  will  publish  a 
final  rule  responding  to  the  public 
comments  received  and  announcing 
final  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jiuisdiction 
over  populations  of  less  than  50,000. 


This  action  involves  only  one  soim», 
American  Decal  and  Manufactiuing 
Company.  Therefore,  USEPA  certifies 
that  this  RACT  promulgation  does  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  actitm  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  20, 1995. 
Filing  a  petition  for  reconsideration 
with  the  Administrator  on  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purpose  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Volatile  organic  compoimd. 

Dated:  August  7, 1995. 
Carol  M.  Brmraer, 

Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


SutipartO— Illinois 

2.  Section  52.741  is  amended  by 
adding  paragraph  (x)(14)  to  read  as 
follows: 

S52.741    ContTDl  strategy:  Ozone  control 
measures  for  Cook,  DuP^|e,  Kane,  Lake, 
McHenry  and  Will  Countiaa. 

»       »       *        •       » 

(x)  •  •  * 

(14)  The  control  and  recordkeeping 
and  reporting  requirements,  as  well  as 
the  test  methods  in  this  paragraph, 
apply  to  the  power-operated  silk  screen 
presses,  the  hand  screen  presses,  the 
screen  adhesive  printing  lines,  the 
Andreotti  rotogravure  press,  the  Halley 
Rotograviue  press,  and  the  Viking  press 
at  the  American  Decal  and 
Manufacturing  Company's  plant  in 
Chicago,  Illinois,  instead  of  the 
requirements  in  paragraphs  (h)  and 
(x)(l)  through  (x)(5)  of  this  section.  The 
emissions  from  the  sources  listed  above 
(in  paragraph  (x](14)  of  this  section)  are 
to  be  induded  in  the  calculation  of 
"maximum  theoretical  emissions"  for 
determining  applicability  for  any  other 
sources  (for  which  applicability  is  based 
on  the  quantity  of  maximum  tl^oretical 
emissions)  at  American  Decal  and 
Manufacturing  Company's  Chicago 
plant  not  included  in  paragraph  (x)(14) 
of  this  section. 

(i)  After  July  24, 1992,  no  inks, 
coatings,  thinner,  clean-up  material  or 
other  VOC-containing  material  shall  at 
any  time  be  applied,  at  the  presses/ 
printing  lines  listed  above  (in  paragraph 
(x)(14)  of  this  section),  which  exceed  the 
VOC  content  (in  percent  by  weight 
VOC)  limit  established  below.  After  July 
24, 1992,  the  yearly  usage  (in  weight  of 
material  applied)  of  ink,  coating, 
thiimer,  clean-up  material,  and  other 
VOC-containing  material,  shall  not 
exceed  the  applicable  |X)imds  per  year 
limit  established  below.  The  yearly 
weight  of  ink,  coating,  thinner,  clean-up 
material,  and  other  VOC-containing 
material  is  to  be  calculated  according  to 
the  procedure  in  paragraph  (x)(14)(ii)  of 
this  section. 


Material 


#6  ink  

#7  ink  

#2  ink  

Bkie  N.C.  lacq. .. 

Black  M  lacq 

4B9L  Clear 

4B9L  H  Clear .... 
Fk)vy-Out  Agent  . 
D.S.  Stamp  lacq. 

Dull  write-on 

AH-16 

Thinner  (#7.6)  ... 


Usage 
(Ibs/yr) 


9.076 

1.278 

2.911 

394 

753 

2,451 

3,360 

1,795 

1,047 

86 

621 

2,350 


Weighft 

Percert 

VOC 


56.8 
54.2 
72.7 
64.3 
61.6 
77.1 
76.0 
97.1 
62.0 
71.6 
84.5 
100.0 


43396      Ftdterri  K>gi«tg  /  Vol.  80.  No.  161  /  Monday,  August  21,  1995  /  Rutes  and  RegulatiosM 


— 

yei#it 
VOC 

Fxon  470 

9L  Oew 

White  M  lacq 

1,068 

2.451 

3.467 

1.050 

22.047 

59 

16.520 

10.644 

4372 

4.256 

13.884 

25.740 

25.740 

108.742 

400 

66.4 

77.1 
47.0 

Te<«af  Gr.  Vehicle 

TH-06 

TH-57 

TH-14M  

66.7 

732 

69.5 

07 

PS  180 

#1  tint 

f2  tint 

Roto  Color  „ 

IstSS  White 

2nd  SS  White 

3.0 
69.3 
83.7 
62.0 
51.5 
51.5 

Clean  Up -  „.„ 

Other  Materials 

100.0 
1000 

(ii)  The  yearly  weight  of  material  used 
is  to  be  caloUated  as  follows: 

(A)  Compute  the  weight  of  each  ink, 
coating,  thinner,  clean-up  material,  and 
other  VOOcontaining  material  used 
each  month  by  the  15th  of  the  following 
month. 

(B)  By  the  15th  of  each  month,  add 
the  monthly  usage  (in  pounds)  for  each 
ink,  coating,  thinner,  clean-up  material, 
and  other  VOC-containing  material  tor 
the  twelve  previous  months  (to  obtain 
the  yearly  weight  of  each  ink,  coating, 
thinner,  clean-up  material  used).  A 
comparison  of  these  yearly  usage  levels 
(in  poimds)  with  purchase  records  must 
be  made  to  ensure  the  acciuacy  of  the 
monthly  usage  levels  (in  poimds) 
obtained  to  satisfy  paragraph 
(x)(14)(ii)(A)  of  this  section. 

(iii)  Beginning  on  August  1. 1992,  the 
owner  and  operator  of  the  American 
E)ecal  and  Manufacturing  Company 
plant  in  Chicago,  Illinois,  shall  keep  the 
follov.ing  records  for  each  ink,  coating, 
thinner,  clean-up  material,  and  other 
VCXD-containing  material  for  each 
month.  aU  records  shall  be  kept  by  the 
American  Decal  and  Manufacturing 
Company  for  3  years  and  shall  be  made 
available  to  the  Administrator  on 
request: 

(A)  The  name  and  identification 
niunber  of  each  ink,  coating,  thinner, 
clean-up  material,  and  other  VOC- 
containing  material  as  applied  or  used. 

(B)  The  weight  percent  VOC  of  each 
ink,  coating,  thinner,  clean-up  material, 
and  each  other  VOC-containing  material 
as  applied  or  used  each  month. 

(C)  The  as  appUed  weight  of  each  ink, 
coating,  thinner,  clean-up  material,  and 
other  VOC-containing  material  used 
each  month. 

(iv)  Any  record  showing  a  violation  of 
paragraph  (x)(14)(i)  of  this  section  after 
October  20, 1995  shall  be  reported  by 
sending  a  copy  of  such  record  to  the 
Administrator  within  30  days  of  the 
violation. 


M  T»  iMHHbH  enH^dknoe  with 
pawy^  WH<^  rf  Ifate  -ctJea  i 
towiabBMi  oM  MCOT^iivo^rad  under 
paragi^>b  (xMl4)(iii)  af  this  section,  the 
wei^t  percent  VOC  of  each  ink, 
coating,  thianw,  cle«n-up  material,  and 
other  VOC-containing  material  shall  be 
determined  by  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section.  Any 
material  reported  to  be  100  percent  VOC 
does  not  have  to  be  tested  for  weight 
percent  VOC 
*        *        •        •        • 

(FR  Doc.  9S-20647  Filed  »-18-95;  8:45  am] 
MUMQOOMI 


40  CFR  Parts  52  and  61 

[N06-1-6634a,  Nl>2-1-6064a;  FRL-S261-6] 

Ctoan  Air  Act  Approval  and 
Promulgalion  of  State  hnptomantation 
Plan  for  Nortli  Dakota;  Revisions  to  the 
Air  Pollution  Con&ol  Rules 

AGENCY:  EnvircHunental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  North  Dakota 
with  letters  dated  June  26, 1990,  June 
30. 1992.  and  April  29. 1994.  The 
revisions  address  air  pollution  control 
rules  regarding  general  provisions; 
emissions  of  particulate  matter  and 
organic  compounds;  new  source 
performance  standards  (NSPS);  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAPs);  construction  and 
operating  permit  programs;  prevention 
of  significant  deterioration  (PSD)  of  air 
quality;  and  control  of  emissions  from 
oil  and  gas  well  production  facilities. 
The  April  29, 1994  submittal  also 
addressed  the  following  two  issues 
which  will  be  acted  on  in  separate 
documents:  Revisions  to  the  PSD  rules 
with  respect  to  PMio  increments;  and 
revisions  to  the  visibility  monitoring 
chapter  of  the  SIP.  Further,  EPA  is 
approving  the  State's  construction 
{)ermit  and  federally  enforceable  State 
operating  permit  (FESOP)  programs 
under  section  112(1)  of  the  amended 
Clean  Air  Act  (Act)  for  the  purposes  of 
creating  federally  enforceable  permit 
conditions  for  sources  of  hazardous  air 
pollutants  (HAPs). 

DATES:  This  final  rule  is  effective  on 
October  20, 1995,  imless  comments  are 
received  in  writing  by  September  20, 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Registra-. 


Captos  of  the  State's 
sutaMltftl  aad  ether  iafeRnaliaa  ai« 
avrilahb  isr  iaspection  dtaisg  nwiual 
business  hours  at  the  following 
locations:  Air  Programs  Branch, 
Environmental  Protection  ^ency. 
Region  Vm.  999  18th  Street,  suite  506, 
Denver.  Colorado  80202-2405;  North 
Dakota  State  Department  of  Health  and 
Consolidated  L^raratories. 
Environmental  Health  Section.  1200 
Missouri  Avenue,  Bismarck.  North 
Dakota.  58502-5520;  and  The  Air  and 
Radiation  Docket  and  Informaticm 
Center,  401  M  Street  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Environmental  Protectitm 
Agency,  Region  Vm,  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  State  submitted  various  revisions 
to  its  air  pollution  control  rules  with 
letters  to  EPA  dated  June  26, 1990,  Jime 
30, 1992,  and  April  29. 1994.  These 
revisions  were  necessary  to  make  the 
rules  consistent  with  Federal 
requirements.  Portions  of  the  1990  and 
1992  submittals  were  acted  on 
previoiisly  (see  56  FR  12848,  March  28, 
1991;  56  FR  28322,  June  20, 1991;  57  FR 
28619,  June  26, 1992;  58  FR  5294, 
January  21, 1993;  and  58  FR  54041. 
October  20. 1993). 

n.  This  Action 

A.  Analysis  of  State  Submissions 
1.  Procedural  Backgroimd 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  imder  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
[see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 
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To  entertain  public  comment,  the 
State  of  North  Dakota,  after  providing 
adequate  notice,  held  public  hearings  on 
January  3, 1990,  October  16, 1991.  and 
September  28. 1993  to  address  the 
respective  revisions  to  the  SIP  and  Air 
Pollution  Control  Rules.  Following  the 
public  hearings,  the  North  Dakota  State 
Health  Council  adopted  the  respective 
rule  revisions. 

The  Governor  of  North  Dakota 
submitted  revisions  to  the  SIP  with 
letters  dated  Jime  26, 1990,  June  30, 
1992,  and  April  29, 1994.  The  SIP 
revisions  were  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  The 
submittals  were  found  to  be  complete 
and  letters  dated  October  22, 1990, 
August  27, 1992,  and  June  22, 1994 
were  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
respective  submittals  and  the  next  steps 
to  be  taken  in  the  review  process. 

2.  June  26, 1990  Revisions 

The  Jtme  26, 1990  submittal  addresses 
North  Dakota  Air  Pollution  Control 
Rules  involving  general  provisions, 
ambient  air  quality  standards,  emissicms 
of  particulate  matter,  control  of 
pesticides,  NSPS,  NESHAPs,  permitting, 
PSD,  and  emissions  from  oil  and  gas 
well  production  facilities.  Most  of  the 
revisions  were  approved  in  separate 
Federal  Register  notices  (see  56  FR 
12848,  March  28. 1991;  56  FR  28322, 
June  20, 1991;  57  FR  28619,  June  26, 
1992).  However,  one  section  of  the  June 
26. 1990  submittal  was  not  addressed  in 
those  approvals.  That  section  was  33- 
15-13-02  regarding  revised  asbestos 
NESHAP  regulations.  The  1990  asbestos 
regulation  revision  was  superseded  by 
the  State's  revised  asbestos  NESHAP 
rules  in  the  April  29, 1994  submittal, 
which  EPA  has  determined  to  be 
consistent  with  Federal  requirements 
and  approvable. 

3.  June  30, 1992  Revisions 

Portions  of  the  June  30, 1992 
submittal  involving  revisions  to  the 
State's  rules  regarding  emissions  of 
sulfur  compoimds,  NSPS,  and 
NESHAPs  (excluding  asbestos)  were 
approved  in  the  Federal  Register  on 
January  21, 1993  (see  58  FR  5294)  and 
October  20, 1993  (see  58  FR  54041).  The 
remaining  portions  are  being  addressed 
in  this  document  and  involve  the 
following  sections  of  the  North  Dakota 
Air  Pollution  Control  Rules:  33-15-01 
General  Provisions;  33-15-05  Emissions 
of  Particulate  Matter  Restricted;  33-15- 
07  Control  of  Organic  Compoimds 
Emissions;  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants 


(specifically,  the  section  regarding  the 
asbestos  NESHAP);  33-15-15 
Prevention  of  Significant  Deterioration 
of  Air  Quality;  and  33-15-20  Control  of 
Emissions  fiom  Oil  and  Gas  Well 
Production  Facilities. 

a.  Chapter  33-15-01  General 
Provisions.  The  definition  of  volatile 
organic  compound  (VOC)  was  updated. 
This  VOC  definition  is  sup>erseded  by 
the  State's  April  29, 1994  submittal, 
which  included  a  revised  VOC 
definition  that  EPA  has  determined  to 
be  approvable.  Also,  in  the  1992 
submittal,  administrative  information 
was  updated  to  reflect  the  Department's 
new  telephone  niunber.  These 
administrative  revisions  are  minor  and 
approvable. 

0.  Chapter  33-15-05  Emissions  of 
Particulate  Matter  Restricted.  Provisions 
were  removed  which  allowed  the  State 
discretion  in  approving  alternatives  to 
using  multiple  chamber  incinerators  for 
the  burning  of  refuse,  per  EPA's  request. 
Also,  language  was  added  to  specify  a 
testing  methodology  for  determining 
particulate  emissions  that  have  a 
diameter  of  10  microns  or  less.  These 
revisions  are  consistent  with  Federal 
requirements  and  therefore,  approvable. 

c.  Chapter  33-15-07  Control  of 
Organic  Compounds  Emissions. 
Revisions  made  to  this  chapter  include 
the  following: 

(i)  All  references  to  "volatile  organic 
liquids"  were  changed  to  read  "volatile 
organic  compounds." 

(ii)  "Volatile  organic  liquid-water 
separator"  has  been  changed  to  read 
"volatile  organic  compounds-water 
separator,"  and  the  term  was  defined. 

(iii)  Several  other  definitions  were 
corrected  or  clarified. 

(iv)  The  provision  was  eliminated  that 
allowed  the  State  discretion  in 
approving  alternatives  to  using  the 
appropriate  rotating  pumps  and 
compressors  to  handle  volatile  organic 
compounds,  per  EPA's  request. 

(v)  To  be  more  specific  regarding 
intent,  language  was  changed  to  read 
"The  emissions  from  all  devices 
designed  for  incinerating,  flaring,  or 
treating  waste  organic  compound  gases 
and  vapors  shall  result  in  compliance 
with  Chapters  2  and  16  of  this  article," 
i.e.,  compliance  with  the  ambient  air 
quality  standards. 

These  revisions  strengthen  this  rule 
and,  therefore,  are  approvable. 

d.  Chapter  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants. 
Section  33-15-13-02,  regarding      "* 
emission  standards  for  asbestos,  was 
revised.  These  revisions  are  superseded 
by  the  State's  most  recent  asbestos 
NESHAP  revisions  contained  in  the 
April  29, 1994  submittal  (see  below). 


which  EPA  has  determined  to  be 
approvable. 

e.  Chapter  33-15-15  Prevention  of 
Significant  Deterioration  of  Air  Quality. 
The  definition  of  "volatile  organic 
compounds"  was  added  to  match  EPA's 
definition.  The  definition  excludes  the 
compounds  identified  by  EPA  as 
"negligibly  photochemical  reactive" 
from  the  requirements  of  this  chapter 
since  EPA  has  determined  that  they  are 
not  considered  significant  precursors  to 
ozone.  Other  minor  changes  were  made 
to  make  the  State  rule  consistent  with 
the  Federal  rule.  These  revisions  are 
consistent  with  Federal  requirements 
and,  therefore,  are  approvable. 

/.  Chapter  33-15-20  Control  of 
Emissions  From  Oil  and  Gas  Well 
Production  Facilities.  A  definition  for 
"continuous  burning  pilot"  was  added 
and  the  reporting  requirements  were 
clarified.  The  provision  was  removed 
which  allowed  the  State  discretion  in 
approving  alternative  methods  of 
calculation  for  determining  PSD 
applicability  for  sulfur  dioxide,  per 
EPA's  request.  These  revisions  are 
consistent  with  Federal  requirements 
and  therefore,  approvable. 

4.  April  29, 1994  Revisions 

The  April  29, 1994  submittal 
addresses  visibility  monitoring 
requirements  outlined  in  Chapter  6  of 
the  SIP.  However,  in  a  January  26, 1995 
letter  from  Dana  Mount,  North  Dakota 
Division  of  Environmental  Engineering, 
to  Douglas  Skie,  EPA,  the  State 
indicated  that  a  superseding  SIP 
revision  regarding  visibility  monitoring 
would  be  forthcoming  and  requested 
that  EPA  take  no  action  at  this  time  on 
its  April  1994  visibility  monitoring 
revisions.  Accordingly,  EPA  declines  to 
take  action  on  the  visibility  monitoring 
revisions  included  in  North  Dakota's 
April  29, 1994  submittal. 

The  April  29, 1994  submittal  also 
addresses  the  following  chapters  of  the 
North  Dakota  Air  Pollution  Control     • 
Rules:  33-15-01  General  Provisions; 
33-15-12  Standards  of  Performance  for 
New  Stationary  Sources;  33-15-13 
Emission  Standards  for  Hazardous  Air 
Pollutants;  33-15-14  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 
Operate;  and  33-15-15  Prevention  of 
Significant  Deterioration  of  Air  Quality. 
The  revisions  to  Chapter  33-15-15  will 
be  addressed  in  a  separate  action. 

a.  Chapter  33-15-01  General 
Provisions.  Under  Subsection  33-15- 
01-04,  a  definition  of  "federally 
enforceable"  was  added  and  the 
definition  of  "volatile  organic 
compounds"  was  modified  to  match  the 
Federal  definition  in  40  CFR  51.100. 
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These  revisions  are  consistent  with 
Federal  requirements  and  therefore, 
approvable. 

b.  Chapter  33-15-1  ^Standards  of 
Performance  for  New  Siationary 
Sources:  Chapter  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants. 
The  revisions  to  33-15-12  and  33-15- 
13  incorporate  by  reference  the  Federal 
NSPS  in  40  CFR  part  60  and  the  Federal 
NESHAPs  in  40  CFR  part  61,  as  in  effect 
on  May  1, 1993,  with  the  exception  of 
40  CFR  part  61,  subparts  B.  H,  I,  K,  Q, 
R,  T,  and  W  (i.e.,  radionuclides).  TTie 
State's  asbestos  rules  were  updated  to 
reflect  the  Federal  asbestos  rule  in  effect 
on  May  1,  1993,  as  found  in  40  CFR  part 
61,  subpart  M.  EPA  has  reviewed  the 
State's  revised  NSPS  and  NESHAPs 
regulations  and  determined  that  they  are 
consistent  with  the  Federal  regulations, 
and,  therefore,  approvable. 

c.  33-15-14  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 
Operate,  Title  V  Permit  to  Operate. 
Section  33-15-14-01  was  modified  to 
list  several  new  designated  air  pollution 
source  categories.  New  categories 
include  the  following:  (1)  Chemical 
process  facilities  involving  cresylic 
acids,  phenol,  or  polymer 
manufacturing  and  coating  operations; 
(2)  metallurgical  facilities  involving 
electrolytic  plating  operations;  (3) 
mineral  products  facilities  involving 
caldners  and  dryers;  (4)  wood 
processing  facilities  involving  sawmills 
or  wood  products  manufactiuing;  (5) 
municipal  waste  combustors;  (6) 
stationary  gas  turbines;  (7)  lead  add 
battery  manufacturing;  and  (8) 
hydrocarbon  contaminated  soil 
remediation  projects.  Also,  a  new 
section  of  definitions  was  added. 

The  construction  permit  section  of 
this  chapter,  33-15-14-02,  was 
amended  to  clarify  that  initiation  of 
certain  activities  that  do  not  reqmre  a 
construction  permit  are  at  the  owner's 
or  operator's  own  risk.  This  section  was 
also  amended  to  require  a  construction 
permit  if  a  change  at  a  fadlity  would 
increase  the  ambient  concentration  of  a 
contaminant  by  a  specified  amount. 
However,  certain  scenarios  at  existing 
sources  were  listed  that  would  not  be 
considered  a  change  in  the  method  of 
operation,  e.g.,  trading  of  emissions 
within  a  facility  provided  that  the  trades 
have  been  identified  and  approved  in  a 
permit  to  operate  and  the  total  facility 
emissions  do  not  exceed  the  facility 
emissions  cap  established  in  the  permit 
to  operate.  A  construction  permit  would 
not  be  reqiiired  under  such  scenarios. 

The  revisions  to  sections  33-15-14- 
01  and  33-15-14-02  are  consistent  with 


Federal  requirements  and,  therefore, 
approvable. 

'This  submittal  also  contained 
revisions  to  the  minor  source  permit  to 
operate  section  of  this  chapter,  33-15- 
14-03.  On  June  28, 1989,  EPA  published 
criteria  for  approving  and  incorporating 
into  the  SIP  regulatory  programs  for  the 
issuance  of  federally  enforceable  State 
operating  permits  (FESOPs)  (see  54  FR 
27282).  Permits  issued  pursuant  to  an 
operating  permit  program,  which  has 
been  approved  into  the  SIP  as  meeting 
these  criteria  may  be  considered 
federally  enforceable.  EPA  has 
encouraged  States  to  develop  such 
FESOP  programs  in  conjunction  with 
title  V  operating  permit  programs  to 
enable  sources  to  limit  their  potential  to 
emit  to  below  the  title  V  applicability 
thresholds.  (See  the  September  18, 1992 
guidance  document  entitled, 
"Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds,"  from  John  Calcagni. 
Director.  Air  Quality  Management 
Division,  Office  of  Air  Quauty  Planning 
and  Standards  (OAQPS),  Office  of  Air 
and  Radiation,  U.S.  EPA.)  On  November 
3, 1993,  EPA  announced  in  a  guidance 
document  entitled.  "Approaches  to 
Creating  Federally  Enforceable 
Emissions  Limits,"  from  John  S.  Seitz, 
Diredor,  OAQPS,  that  this  mechanism 
could  be  extended  to  create  federally 
enforceable  limits  for  emissions  of  HAPs 
if  the  program  were  approved  pursuant 
to  section  112(1)  of  the  Ad.  (See  Section 
II.A.5.  of  this  document  for  further 
details  on  EPA's  Section  112(1)  approval 
of  North  Dakota's  FESOP  program.) 

North  Dakota  adopted  revisions  to  its 
minor  source  operating  permit 
requirements  in  Section  33-15-14-03  of 
the  State's  rules  to  meet  the  criteria  of 
the  June  29. 1989  Federal  Register 
notice.  That  Federal  Register  notice 
establishes  five  criteria  which  must  be 
met  in  order  for  EPA  to  approve  a  state 
operating  permit  program  into  the  SIP: 
(1)  The  program  must  be  submitted  to 
and  approved  by  EPA;  (2)  the  program 
must  impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  criteria  outlined  in  the  June  28, 1989 
Federal  Register  notice  or  EPA's 
underlying  regulations  shall  be  deemed 
not  federally  enforceable;  (3)  any  permit 
issued  under  the  program  must  contain 
terms  and  conditions  that  are  at  least  as 
stringent  as  any  requirements  contained 
in  t!le  SIP,  enforceable  under  the  SIP,  or 
any  section  112  or  other  CAA 
requirement,  and  may  not  allow  for  the 
waiver  of  any  CAA  requirement;  (4)  any 
permit  issued  imder  the  program  must 
contain  conditions  that  are  permanent. 


quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  any  permit  that 
is  intended  to  be  federally  enforceable 
must  be  issued  subject  to  public 
participation  and  must  be  provided  to 
EPA  in  proposed  form  on  a  timely  basis. 

EPA  has  reviewed  North  Dakota's 
FESOP  program  and  has  determined 
that  it  meets  the  requirements  outlined 
in  the  June  28, 1989  Federal  Register 
notice.  (See  the  Technical  Support 
Document  associated  with  this  action 
for  further  information.)  Thus.  EPA  is 
approving  North  Dakota's  FESOP 
program.  Permits  that  conform  to  the 
State's  rules  and  that  are  enforceable  as 
a  practical  matter  will  be  considered 
federally  enforceable.  Note  that  in  this 
adion  EPA  is  approving  North  Dakota's 
minor  source  operating  permit  program, 
but  not  the  40  CFR  part  70  operating 
permit  program  in  Chapter  33-15-14-06 
of  the  State  rules  (which  will  be  aded 
on  separately). 

5.  Approval  of  North  Dakota's 
Construction  Permit  and  FESOP 
Programs  Under  Section  112(1)  of  the 
Ad 

In  this  adion,  EPA  is  also  approving 
North  Dakota's  construction  permit  and 
FESOP  programs  in  Chapters  33-15-14- 
02  and  33-15-14-03  of  the  State's  rules, 
respectively,  under  section  112(1)  of  the 
Ad  for  the  piupose  of  creating  federally 
enforceable  limits  on  the  potential  to 
emit  of  HAPs  listed  pursuant  to  section 
112(b)  of  the  Ad.  Approval  under 
sertion  112(1)  is  necessary  to  allow  the 
State  to  create  federally  enforceable 
limits  on  the  potential  to  emit  of  HAPs. 
because  SIP  approval  of  these 
permitting  programs  only  extends  to  the 
control  of  HAPs  which  are 
photochemically  readive  organic 
compounds  or  particulate  matter. 
Federally  enforceable  limits  on 
photochemically  reactive  organic 
compounds  or  particulate  matter  may 
have  the  incidental  effect  of  limiting 
certain  HAPs.'  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  these  "criteria" 
pollutant  limits  to  be  recognized  as 
federally  enforceable.  However,  section 
112  of  the  Ad  provides  the  underlying 
authority  for  controlling  all  HAPs 
emissions. 


■  EPA  issued  guidance  addreMing  the  technical 
aspects  of  how  these  criteria  pollutant  limits  may 
be  recognized  for  purposes  of  limiting  a  source's 
potential  to  emit  of  HAPs  to  below  section  112 
major  source  levels.  Please  refer  to  EPA's  January 
25, 1995  memorandum  from  lohn  S.  Seitz  and 
Robert  I.  Van  Heuvelen  entitled  "Options  for 
Limiting  the  Potential  to  Emit  (PTE)  of  a  Stationary 
Source  under  Section  112  and  Title  V  of  the  Clean 
Air  Act,"  available  at  the  EPA  office  listed  at  the 
begiiming  of  this  document 
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Both  the  State's  construction  permit 
and  FESOP  programs  apply  to  any  "air 
contaminant  sources,"  and  "air 
contaminant"  is  defined  in  the  State's 
rules  as  "any  solid,  liquid,  gas,  or 
odorous  substance  or  any  combination 
thereof."  The  State  has  defined  "air 
contaminant"  in  such  a  broad  manner 
that  it  includes  HAPs.  ConsequenUy,  the 
State's  construction  permit  and  FESOP 
programs  provide  authority  for  the  State 
to  issue  permits  to  sources  of  HAPs. 

The  criteria  which  are  used  in 
approving  minor  source  construction 
permit  programs  are  located  in  40  CFR 
51.160-164.  North  Dakota's 
construction  permit  program  was 
originally  approved  as  meeting  the 
criteria  currently  in  40  CFR  51.160-163 
on  May  26, 1977  (42  FR  26977)  and  as 
meeting  the  criteria  in  40  CFR  51.164  on 
November  14, 1988  (53  FR  45673).  The 
Technical  Support  Document  (TSD) 
accompanying  this  section  112(1) 
approval  details  how  North  Dakota's 
construction  permit  rules  in  33-15-14- 
02  meet  these  Federal  criteria  for 
approvability. 

EPA  believes  the  most  significant 
criteria  for  creating  federally  enforceable 
limits  through  construction  permits  are 
the  criteria  outlined  in  40  CFR  51.160- 
162.  Further,  as  discussed  in  EPA's 
January  25, 1995  memorandum  fit>m 
John  S.  Seitz,  Diredor  of  the  Office  of 
Air  Quality  Planning  and  Standards, 
and  Robert  I.  Van  Heuvelen,  Diredor  of 
the  Office  of  Regulatory  Enforcement, 
entitled  "Options  for  Limiting  the 
Potential  to  Emit  (PTE)  of  a  Stationary 
Soiuce  Under  Section  112  and  Title  V 
of  the  Clean  Air  Ad,"  in  order  for  EPA 
to  consider  any  construction  permit 
terms  federally  enforceable,  such  permit 
conditions  must  be  enforceable  as  a 
practical  matter.  North  Dakota's 
construction  permit  program  will  allow 
the  State  to  issue  permits  that  are 
enforceable  as  a  practical  matter.  Thus, 
any  permits  issued  in  accordance  with 
North  Dakota's  construction  permit 
program  that  are  practically  enforceable 
would  be  considered  federally 
enforceable. 

EPA  believes  that  the  five  approval 
criteria  for  approving  FESOP  programs 
into  the  SIP,  as  spedfied  in  the  June  28, 

1989  Federal  Register  notice,  are  also 
appropriate  for  evaluating  and 
approving  the  programs  imder  section 
112(1).  The  requirements  outlined  in  the 
June  28, 1989  notice  need  not  be  unique 
to  criteria  pollutants  since  the  reason 
that  the  notice  does  not  address  HAPs 
is  simply  that  it  was  written  prior  to  the 

1990  Amendments  to  section  112. 
Hence,  the  criteria  discussed  above  in 
Sedion  n.A.4.c.  of  this  document  are 


applicable  to  FESOP  program  approvals 
under  section  112(1)  of  the  Ad. 

In  addition  to  a  construction  permit 
program  meeting  the  criteria  outlined  in 
40  CFR  51.160-164  and  a  FESOP 
program  meeting  the  criteria  outlined  in 
the  June  28, 1989  Federal  Register 
notice,  a  permitting  program  that 
addresses  HAPs  must  meet  the  statutory 
criteria  for  approval  under  section 
112(1)(5).  Section  112(1)  allows  EPA  to 
approve  a  program  only  if  it:  (1) 
Contains  adequate  authority  to  assiu« 
compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Ad. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAPs  through  amendments  to 
subpart  E  of  40  CFR  part  63,  Uie 
regulations  promulgated  to  implement 
section  112(1)  of  the  Act.  (See  58  FR 
62262,  November  26,  1993.)  EPA 
believes  it  has  the  authority  imder 
sedion  112(1)  to  approve  programs  to 
limit  the  potential  to  emit  HAPs  diredly 
under  section  112(1)  prior  to  this 
revision  to  subpart  E  of  40  CFR  part  63. 
Given  the  timing  problems  posed  by 
impending  deadlines  under  sedion  112 
and  title  V,  EPA  believes  it  is  reasonable 
to  read  section  112(1)  to  allow  for 
approval  of  programs  to  limit  potential 
to  emit  prior  to  promulgation  of  a  rule 
spedfically  addressing  this  issue. 
TTierefore,  EPA  is  approving  North 
Dakota's  construction  permit  and 
FESOP  programs  now  so  that  North 
Dakota  may  begin  to  issue  federally 
enforceable  "synthetic  minor"  permits 
as  soon  as  possible.  EPA  also  plans  to 
codify  programs  approved  under  section 
112(1)  without  further  rulemaking  once 
the  revisions  to  Subpart  E  are 
promulgated. 

As  discussed  above,  EPA  believes 
North  Dakota's  construction  permit  and 
FESOP  programs  meet  the  applicable 
Federal  criteria  for  approval  of  such 
programs  in  the  SIP.  Sedion  33-15-14- 
02,  i.e.,  North  Dakota's  construction 
permit  program,  has  been  previously 
approved  in  the  SIP,  and  EPA  is 
approving  Section  33-15-14-03,  i.e.. 
North  Dakota's  FESOP  program  in  this 
Federal  Register.  In  addition.  North 
Dakota's  construction  permit  and 
FESOP  programs  meet  the  statutory 
criteria  for  approval  under  sedion 
112(1)(S),  as  outlined  in  the  following 
discussion. 

Regarding  the  statutory  criteria  of 
sedion  112(I)(5)  referred  to  above,  EPA 
believes  Nortii  Dakota's  construction 
permit  and  FESOP  programs  contain 


adequate  authority  to  assure  compliance 
with  section  112  requirements  since  the 
third  criterion  of  the  June  28, 1989 
Federal  Register  notice  is  met  by  both 
permitting  programs,  i.e.,  because  the 
programs  do  not  provide  for  waiving 
any  section  112  requirement.  Sources 
that  become  minor  through  a  permit 
issued  purauant  to  these  programs 
would  still  be  required  to  meet  section 
112  requirements  applicable  to  non- 
major  sources. 

Regarding  the  requirement  for 
adequate  resources.  EPA  beUeves  the 
State  has  demonstrated  that  it  can 
provide  for  adequate  resources  to 
implement  and  enforce  the  programs 
through  the  fees  it  charges  both  for 
minor  source  permits  to  construd  and 
permits  to  operate.  See  sedions  33-15- 
14-02.12  and  33-15-14-03.10  of  the 
State  rules.  EPA  will  monitor  the  State's 
implementation  of  these  programs  to 
assure  that  adequate  resources  continue 
to  be  available. 

EPA  also  believes  that  North  Dakota's 
construction  permit  and  FESOP 
programs  provide  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements.  These 
programs  will  b^  used  to  allow  a  source 
to  establish  a  voluntary  limit  on 
potential  to  emit  so  as  to  avoid  being 
subjed  to  a  Federal  requirement 
applicable  on  a  particular  date.  Nothing 
in  the  State's  programs  would  allow  a 
source  to  avoid  or  delay  compliance 
with  the  Federal  requirmnent  if  it  fails 
to  obtain  the  appropriate  federally 
enforceable  limit  by  the  relevant 
deadline. 

Finally,  EPA  believes  it  is  consistent 
with  the  intent  of  the  section  112  and 
the  Act  for  States  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  by 
obtaining  a  federally  enforceable  limit 
on  potential  to  emit. 

Accordingly,  EPA  finds  that  both 
North  Dakota's  construction  permit 
program  and  its  FESOP  program  satisfy 
the  applicable  criteria  for  establishing 
federally  enforceable  limitations  on 
potential  to  emit  both  criteria  and 
hazardous  air  pollutants.  Therefore, 
EPA  is  approving  North  Dakota's 
construction  permit  and  FESOP 
programs  in  Sedions  33-15-14-02  and 
33-15-14-03  of  the  State's  rules, 
respectively,  under  section  112(1)  of  the 
Ad. 

m.  Final  Action 

EPA  is  approving  North  Dakota's  SIP 
revision,  as  submitted  by  the  Governor 
with  a  letter  on  April  29, 1994.  This 
submittal  addressed  revisions  to  the 
following  North  Dakota  Air  Pollution 
Control  Rules:  33-15-01  General 
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Provisions;  33-15-12  Standards  of 
Performance  for  New  Stationary 
Sources;  33-15-13  Emission  Standards 
for  Hazardous  Air  Pollutants;  and  33- 
15-14  Designated  Air  Contaminant 
Sources,  Permit  to  Construct,  Minor 
Source  Permit  to  Operate.  However, 
EPA  is  declining  to  take  action  at  this 
time  on  the  revisions  to  North  Dakota 
Air  Pollution  Control  Rule  33-15-15, 
regarding  prevention  of  significant 
deterioration  of  air  quality,  and  Chapter 
6  of  the  SIP,  regarding  visibility 
monitoring  requirements.  These 
chapters  will  be  addressed  in  separate 
'  documents. 

Further,  EPA  is  approving,  under 
section  112(1)  of  the  Act,  North  Dakota's 
construction  permit  and  FESOP 
programs,  as  outlined  in  Sections  33- 
15-14-02  and  33-15-14-03  of  the 
State's  rules,  respectively,  for  the 
purposes  of  creating  federally 
enforceable  permit  conditions  on  HAPs. 

EPA  is  also  approving  portions  of  the 
State's  Jime  30, 1992  submittal,  which 
were  not  acted  on  previously. 
Specifically,  EPA  is  approving  revisions 
to  the  following  sections  of  the  North 
Dakota  Air  Pollution  Control  Rules:  33- 
15-01  General  Provisions;  33-15-05 
Emissions  of  Particulate  Matter 
Restricted;  33-15-07  Control  of  Organic 
Compounds  Emissions;  33-15-13 
Emission  Standards  for  Hazardous  Air 
Pollutants  (specifically,  section  33-15- 
13-02  regarding  the  asbestos  NESHAP); 
33-15-15  Prevention  of  Significant 
Deterioration  of  Air  Quahty;  and  33-15- 
20  Control  of  Emissions  from  Oil  and 
Gas  Well  Production  Facilities.  Further, 
EPA  is  approving  the  portion  of  the 
State's  June  26, 1990  submittal,  which 
was  not  acted  on  previously,  regarding 
revised  asbestos  NESHAP  regulations 
(specifically,  section  33-15-13-02  of 
the  North  Dakota  Air  Pollution  Control 
Rules).  Some  of  these  rule  revisions 
were  superseded  by  the  revised  rules 
included  in  the  State's  April  29, 1994 
submittal,  as  discussed  in  this 
docimient. 

This  approval  provides  the  State  with 
the  authority  for  implementation  and 
enforcement  of  all  Federal  NSPS  and 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H.  I,  K,  Q,  R,  T,  and  W, 
pertaining  to  radionuchdes) 
promulgated  as  of  May  1 ,  1993. 
However,  the  State's  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61.  EPA  will  be 
updating  the  40  CFR  part  60  table  of 
NSPS  delegations  at  a  later  date. 

Note  that  in  this  action  EPA  is 
approving  North  Dakota's  minor  source 
operating  permit  program,  but  not  the 


40  CFR  part  70  operating  permit 
program  in  section  33-15-14-6  of  the 
State  rules  (which  will  be  acted  on 
separately).  Minor  soiux^e  operating 
permits  issued  by  the  State  that  conform 
to  the  State's  rules  will  be  considered 
federally  enforceable.  Consequently,  the 
rulemaking  authorizes  North  Dakota  to 
issue  FESOPs  commencing  immediately 
upon  the  effective  date  of  this  rule, 
which  will  be  October  20, 1995,  unless 
in  the  meantime  EPA  defers  or  rescinds 
the  effective  date  at  a  commenter's 
request. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  published  elsewhere  in  this 
Federal  Register,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 
1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  October  20, 
1995,  unless,  by  September  20, 1995, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effiective  on  October  20, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  of  SIP  submittals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 


requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP«approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  conceniing  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
by  this  action  will  impose  no  new 
requirements  since  such  sources  are 
already  subject  to  these  regulations 
imder  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  20, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 
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The  Office  of  Management  and  Budget 
(CAiB)  has  exempted  this  regidatory 
action  from  E.0. 12866  review. 

-LiatrfSul^ects 

40CFRPaitS2 

EnvironmMital  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Particulate  matter,  Eleporting 
and  recordkeeping  requirements,  and 
Volatile  organic  compounds. 

40CFRPart61 

Air  pollution  control,  Arsenic, 
Asbestos,  Benzene,  BerylUum, 
Hazardous  substances.  Mercury,  and 
Vinyl  chloride. 

Dated:  July  14, 1995. 
JackW.McGraw. 
Acting  ftegional  Administrator 

Chapter  I,  tide  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PAirr  S2-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AHdiority:  42  U.S.C.  7401-7671q. 

Sulipart  JJ— North  Dakota 

I     2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(26)  to  read  as 
follows: 

f  52.1820    MMtiflcMienofplan. 

•        •        •        •        • 

(c)*  •  • 

(26)  The  Governor  of  North  Dakota 
submitted  revisions  to  the  North  Dakota 


State  Implementation  Plan  and  Air 
Pollution  Control  Rules  with  letters 
dated  June  26. 1990.  June  30. 1992.  and 
April  29. 1994.  The  revisions  address  air 
pollution  control  rules  regarding  general 
provisions;  emissions  of  particulate 
matter  and  organic  compounds;  new 
soiuce  performance  standards  (NSPS); 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAPs); 
federally  enforceable  State  operating 
permits  (FESOPs);  prevention  of 
significant  deterioration  of  air  quality; 
and  control  of  emissions  from  oH  and 
gas  well  production  facilities, 
(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
02.  33-15-05-03.  and  33-15-05-04; 
Control  of  Organic  Compound 
Emissions  33-15-07;  Prevention  of 
Significant  Deterioration  of  Air  Quality 
33-15-15-01;  and  Control  of  Emissions 
from  Oil  and  Gas  Well  Production 
Facilities  33-15-20-01.  33-15-20-02. 
and  33-15-20-03.  effective  June  1. 
1992. 

(B)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  General 
Provisions  33-15-01-04  and  33-15-01- 
13;  Standards  of  Performance  for  New 
Stationary  Sources  33-15-12;  and 
Emission  Standards  for  Hazardous  Air 
Pollutants  33-15-13.  effective  June  1. 
1992  and  March  1, 1994. 

(C)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 


Operate,  Tide  V  Permit  to  Operate,  33- 
15-14-01  tiuough  33-15-14-05, 
effective  March  1, 1994. 

3.  Section  52.1834  is  added  to  subpart 
JJ  to  read  as  follows: 

{52.1834    Minor  source  pennit  to  operate 


Emission  limitations  and  related 
provisions,  which,  in  accordance  with 
Rule  33-15-14-03,  are  established  as 
federally  enforceable  conditions  in 
North  Dakota  minor  soiuce  operating 
permits,  shall  be  enforceable  by  EPA. 
EPA  reserves  the  right  to  deem  permit 
conditions  not  federally  enforceable. 
Such  a  determination  will  be  made 
according  to  appropriate  procedures,  and 
will  be  based  upon  the  permit,  p>ermit 
approval  procedures,  or  permit 
requirements  which  do  not  conform 
with  the  operating  permit  program 
requirements  of  Q'A's  underlying 
regulations. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7414, 
7416,  7601. 

Sut)part  A    Qanaral  Provlaiona 

2.  Section  61.04(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

f81.04    Address. 

•        •        •        •        • 

(c)*  •  * 


Region  VIM.— Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants' 


Subpart 

A   General  Provisions 

B    Radon  Emissions  from  Undi»rground  Uranium  Mines „. 

C    Beryllium „ 

D    Beryllium  Rocket  Motor  Firing 

E    Mercury „ 

F    Vinyl  Cfiloride „ 

H  Emissiora  of  Radtonudides  other  than  Radon  from  Department  of  Energy  Facili- 
ties   

I  Radionuclide  Emissions  from  Facilities  Licensed  by  the  Nudear  Regulatory  Com- 
mission  and  Federal  Facilities  not  covered  by  Subpart  H. 

J    Equipment  Lealcs  (Fugitive  Emission  Sources)  of  Benzene 

K    RadiorHx:iide  Emissions  from  Elemental  Ptwsphorus  Plants  

L    Benzene  Emissions  from  Cdke  By-Product  Recovery  Plants 

M    Asbestos  

N    Inorganic  Arsenic  Emissions  from  Glass  Manufacturing  Plants 

O    Inorganic  Arsenic  Emissions  from  Primary  Copper  Smelters 

P  Inorganic  Arsenic  Emissions  from  Arsenic  Trioxide  and  Metallic  Arsenic  Production 
Facilities  

Q    Radon  Emissions  from  Department  of  Energy  Facilities 

R    Radon  Emission  from  Phosphogypsum  Stacks 

T    Radon  Emissions  from  the  Disposal  of  Uranium  Mill  Tailings  ..^ 

V  Equipment  Leaks  (Fugitive  Emission  Sources) 

W    Radon  Emissk>ns  from  Operating  MHI  Tailings  

Y  Benzene  Emisskxts  from  Benzene  Storage  Vessels _ 

BB    Benzene  Emisskxi  from  Benzene  Trarwfer  Operatk>ns  


CO 


MT2 


ND2 


SD2 


UT2 


WY 
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Region  VIII.— Oelegahon  Status  of  National  Emission  Standards  for  Hazardous  Air  PoauTANTS  '— 

Continued 


Subpart 

CO 

MT2 

ND2 

SD2 

UT2 

WY 

FF    Benzene  Waste  OperaJions  „ 

• 

• 



• 

'Indicates  approval  of  delegation  of  subpart  to  state. 

'Aultwitiee  wtiich  may  not  be  delegated  Hidude  40  CFR  61.04(b).  61.12(d)(1).  61.13(h)(1)00.  61.112(c).  61.164(a)(2),  61.164(a)(3). 
61.172(b)(2)(liKB).  6l.l72(b)(2)(ii)(C).  61.174  (a)(2).  61.174(a)(3),  61 242-1  (c)(2),  61.244.  and  all  auttKxities  listed  as  not  delegabie  in  each  sub- 
pctft  under  Delegation  of  Authority. 

2|ndRates  approval  of  National  Emission  Standards  for  Hazardous  Air  PoOutants  as  pert  of  the  State  In^mentation  Plan  (SIP)  with  the  ex- 
ception of  the  radionuclide  NESHAP  Subparts  B.  Q,  R,  T,  W  vMhich  were  approved  through  Section  112(1)  of  the  Clean  Air  Act. 

5  Delegation  only  for  asbestos  demolition,  renovation,  sprayirig,  manufacturing,  and  fabricating  operations,  insulating  materials,  waste  disposal 
for  demolition,  renovation,  spraying,  manufacturing  and  fabricating  operations,  inactive  waste  disposal  sites  for  manufacturing  and  fabricating  op- 
erations, and  operations  that  convert  asbestos-containing  waste  material  into  nonasfoestos  (ast)estos-free)  material. 


(FR  Doc  95-20601  Filed  8-18-95;  8:45  am] 
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48  CFR  Parts  1516  and  1552 

[FRL-6282-61 

Acquisition  Regulation;  Cost-Ptus- 
Award  Fes  Contracts 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  This  document  revises  the 
EPA  Acquisition  Regulation  (EPAAR) 
coverage  on  cost-plus-award  fee  (CZPAF) 
contracts.  The  rule  is  necessary  to 
update  and  clarify  EPA  policy  regarding 
CPAF  contracts,  and  to  give  Contracting 
Officers  ((X>s)  greater  flexibility  in 
tailoring  award  fee  plans  to  individual 
contracts. 

EFFECTIVE  DATE:  October  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency. 
Office  of  Acquisition  Management 
(3802F).  401  M  Street  SW,  Washington. 
DC  20460.  Attn:  Louise  Senzel  (202) 
260-6204. 

SUPfn^MENTARY  INFORMATION: 

A.Backgroand 

The  proposed  rule  was  published  in 
the  Federal  Register  (60  FR  5888)  on 
January  31, 1995,  providing  for  a  30-day 
comment  period.  The  comment  period 
was  extended  by  publication  in  the 
Federal  Register  (60  FR  10535)  on 
February  27. 1995,  for  an  additional  30 
days. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  Due  consideration 
has  been  given  to  the  14  comments 
received.  The  following  is  a  summary  of 
each  comment  received  and  the 
Agency's  disposition  of  these 
comments. 

1.  The  commentary  accompanying  the 
proposed  rule  says  that  the  intent  is  to 
encourage  contractors  to  perform  at  the 
"above  satisfactory"  or  "excellent" 


levels.  While  this  is  an  admirable  intent, 
there  is  no  logical  reason  to  provide  no 
reward  at  all  for  "satisfactory" 
performance.  EPA  should  study  FAR 
15.901  (b)  and  (c). 

The  Agency  is  aware  of  the  intent  of 
profit  as  desf^ibed  in  FAR  subparts 
15.901  (b)  and  (c).  Contractors  that 
perform  on  a  "satisfactory"  basis  will 
still  receive  base  fee.  The  Agency  policy 
is  that  there  is  no  award  fee  for  this  level 
of  performance.  The  Agency  is  creating 
a  greater  incentive  for  high  quality 
performance.  Rewarding  work  that  is 
satisfactory  will  not  achieve  this  goal. 

2.  The  proposed  rule  makes  no 
connection  between  the  ratings 
(firequently  determined  by  averaging 
inputs  from  EPA  field  personnel,  who 
are  the  real  "customers"  of  the  contract) 
and  the  award  fae.  Thus,  there  would  be 
no  accountability  for  those  making 
award  fee  decisions.  The  proposed  rule 
is  an  incentive  to  take  advantage  of  a 
contractor  rather  than  working  to 
establish  a  long-term  win-win 
relationship,  lliis  is  a  bad  approach  to 
business  and  a  worse  approach  to 
government. 

Agency  internal  procedures  set  forth 
the  process  for  performing  award  fee 
evaluations,  and  describe  the 
relationship  between  the  ratings  of  field 
personnel  and  the  award  fee.  However, 
EPA  does  not  believe  that  it  is  necessary 
to  describe  the  details  of  our  internal 
processes  which  establish 
accountability,  in  the  EPA  Acquisition 
Regulation.  The  EPA  disagrees  that  the 
rule  is  an  incentive  to  take  advantage  of 
a  contractor.  The  proposed  rule 
represents  the  intent  of  the  National 
Performance  Review  which  calls  for 
elimination  of  unnecessary  rulemaking 
for  internal  procediues  and  practices, 
and  focuses  on  outcomes  not  processes. 

3.  What  is  the  purpose  of  high  ratings 
and  low  award  fee?  If  the  ratings  and 
award  fee  are  not  correlated  to  each 
other,  to  what  do  they  correlate?  This 
approach  sends  the  message  to  the 
contractor  that  the  award  fee  process  is 
subjective,  rather  than  objective. 


The  EPA  does  not  believe  that  there 
will  be  high  ratings  and  low  award  fee. 
The  EPA  will  pay  equivalent  fee  for  the 
rating  received.  Award  fee  is  an 
objective  process  that  reqviires 
subjective  review  of  the  quality  of  a 
contractor's  performance.  No  matter 
how  objectively  and  well  the  process 
parameters  are  described,  the  process 
must  still  rely  on  the  qualitative 
judgment  of  the  reviewers  in  assessing 
a  rating  for  the  contractor's 
performance. 

4.  The  proposed  rule  would  allow 
EPA  to  make  unilateral  changes  to  the 
award  fee  plan  after  contract  award. 
Thus,  performance  would  not  be 
evaluated  on  the  same  basis  that  enticed 
submission  of  a  proposal.  This  is  "bait 
and  switch"  at  its  worst.  There  would 
be  no  appeal  of  these  changes. 

The  award  fee  process  always 
permitted  the  Government  to  make 
unilateral  changes  to  the  award  fee  plan 
after  contract  aweird.  However,  this  is 
not  "bait  and  switch"  as  the  rule  will 
require  the  contractor  to  be  notified  at 
least  30  days  in  advance  of  the  basis  for 
determining  award  fee.  Generally,  the 
practice  has  been  to  prospectively 
amend  the  award  fee  plan,  i.e.,  the  new 
plan  will  impact  the  activities 
performed  after  the  change  in  plan  and 
will  not  apply  retroactively  to  work 
already  performed. 

5.  EPA  seems  to  believe  that 
contractors  look  at  base  fee  and  award 
fee  as  a  single  number,  so  that  if  a 
contractor  received  zero  award  fee  out 
of  a  (3%  pool)  and  3%  base  fee,  it 
received  50%  of  the  available  fee.  This 
is  inconsistent  with  the  FAR  approach 
to  fee  and  is  "logic"  not  subscribed  to 
by  any  contractor. 

This  is  not  what  EPA  believes.  EPA 
believes  that  award  fee  should  not  be 
given  for  work  that  is  satisfactory  or 
less.  EPA  believes  that  to  award 
"satisfactory"  work  will  provide  a 
negative  incentive  for  contractors  to 
perform  at  higher  levels  of  performance. 

6.  Government  work  is  alreacfy  less 
profitable  than  other  work.  A  typioal 
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CPAF  contiact  has  a  7%  fee  (3%  base 
and  4%  award),  but  that  is  before:  award 
fee  ratings;  award  fee  erosion  due  to 
level  of  effort;  unallowable  costs;  late 
payment  (EPA  ignores  the  Prompt 
Payment  Act);  art)itrary  withholdings, 
etc.  Commercial  work  profit  ranges  of 
10-30%  are  typical,  with  little 
paperwork  and  few  hassles.  Reducing 
the  likelihood  of  earning  award  fee  is 
not  the  way  to  attract  the  highest 
qualified  contractors.  By  removing  the 
financial  incentives  to  participate,  the 
proposed  rule  will  drive  away 
innovative  and  higher  qualified 
contractors  at  just  the  time  EPA  needs 
them  most. 

Primarily,  commercial  woik  is 
performed  on  a  fixed  price  basis  not  a 
cost  reimbursement  one.  Typically, 
Government  fixed  price  contracts  have 
much  higher  profit/fees  than  cost 
reimbursement  work.  Fee  on  cost 
reimbursable  contracts  is  currentiy 
limited  statutorily.  Other  Federal 
agencies  use  these  same  limits.  The  EPA 
believes  that  by  awarding  high 
performance,  the  Agency  will  continue 
to  attract  highly  qualified  contractors 
who  are  capable  and  interested  in 
performing  work  in  support  of  our 
environmental  mission.  EPA's  payment 
record  under  the  Prompt  Payment  Act  is 
exemplary.  Although  an  awaiti  fee 
determination  may  be  late,  this  is  not  a 
violation  of  the  Prompt  Payment  Act. 

7.  While  the  words  of  the  proposed 
rule  emphasize  quality,  the  numbers 
(and  EPA's  consistent  behavior) 
emphasize  price. 

The  Agency  has  previously  instituted 
policy  to  ensure  that  there  is  a  floor  for 
award  fee  to  ensiue  that  there  is  an 
appropriate  size  award  fee  pool  even  in 
a  competitive  acquisition. 

8.  The  EPA  award  fee  process  needs 
to  be  re-thought,  but  the  proposed  rule 
is  agiant  step  in  the  wrong  direction. 

The  EPA  believes  that  this  is  a  step  in 
the  right  direction  to  incentivize 
contractor  performance. 

9.  For  the  rating  levels  of 
"unsatisfactory",  "satisfactory",  "above 
satisfactory",  and  "excellent",  specific 
rating  factors  or  criteria  must  be  spelled 
out  under  EPAAR  1516.4  since  the  rule 
provides  for  unilateral  contract 
modification  of  the  Award  Fee  Plan. 
Spelling  out  specific  rating  factors  or 
criteria  would  minimize  the  risk  of 
unwarranted  or  unfair  subjectivity  on 
the  part  of  individuals  involved  or 
responsible  for  performance  evaluations 
and  ratings.  Also,  it  would  make  it  clear 
to  contractors  what  is  expected  in  order 
to  achieve  the  rating  levels. 
Furthermore,  it  would  assure 
consistency  in  the  administration  of  the 
rating  scheme,  rather  than  leaving  it  to 


individual  discretion  and/or  case  by 
case  variances.  The  award  fee  is  to  be 
considered  an  incentive  to  motivate 
performance  for  mutual  benefit  with  a 
sense  of  partnership  between  the 
Agency  and  the  contractor  to  help 
achieve  the  Agency's  program  goal,  in 
the  public  interest  (FAR  16.404-2(b)(2). 
"•  •  *  The  criteria  and  rating  plan 
should  motivate  the  contractor  to 
improve  perfonnance  in  the  areas  rated, 
but  not  at  the  expense  of  at  least 
minimum  acceptable  performance  in  all 
other  areas".) 

The  recommended  guidance  for  rating 
levels  and  factors  are  included  in 
proposed  Agency  internal  guidance 
procediues.  However,  there  will  be 
some  latitude  on  the  part  of  the  drafters 
of  an  individual  acquisition  to  tailor  the 
process  to  meet  the  needs  of  the  specific 
requirement.  Additionally,  the  specific 
information  regarding  rating  factors  or 
criteria  will  be  spelled  out  in  detail  in 
the  award  fee  plan  which  is  part  of  the 
contract.  This  will  notify  contractors  as 
to  the  basis  and  methodology  for 
evaluation  of  their  performance. 

10.  The  Award  Fee  Rule  must  also 
provide  for  full  disclosiue  of  not  only 
the  numeric  ratings  in  the  Award  Fee 
Plan  but,  more  importantly,  the  actual 
ratings  and  bases  to  the  contractor,  for 
both  program  management  and 
technical  performance.  Furthermore,  it 
should  provide  for  an  administrative 
review  process  prior  to  the  Fee 
Determination  Official's  (FDO) 
determination,  in  addition  to  contractor 
self-evaluation,  inasmuch  as  the 
proposed  rule  indicates  that  the  EDO's 
determination  is  not  subject  to  appeal 
under  the  Disputes  clause.  Oral 
debriefings  of  the  ratings  by  the 
Contracting  Officer  (CXD)  alone  do  not  do 
full  justice  to  this  unilateral  process. 

The  award  fee  plan  wall  identify  the 
ratings  and  bases  for  evaluation.  The 
plan  will  also  identify  the  manner  in 
which  the  award  fee  process  will  be 
carried  out.  Agency  internal  guidance 
outiines  the  process  to  be  followed. 
However,  there  must  be  latitude  for 
exercise  of  discretion  to  tailOT  processes 
to  meet  the  needs  of  spiecific 
acquisitions.  There  is  nothing  that  limits 
the  CX)  to  provide  solely  oral  debriefings 
on  contractor  performance.  The  award 
fee  notice  should  provide  ample 
information  for  the  contractor  to 
understand  the  basis  for  the  award  fee 
determined.  Additionally,  the  CO  may 
choose  to  provide  additional  debriefings 
with  the  assistance  of  the  Project  Officer 
or  any  other  individuals  that  the  CO 
wishes  to  assist. 

11.  The  proposed  rule  does  not 
indicate  when  the  earned  award  fee 
shall  be  authorized  to  be  paid.  The  rule 


must  include  a  payment  authorization 
period  such  as  within  sixty  (60)  days 
after  the  last  day  of  the  performance 
period. 

Agency  internal  guidance  provides 
procedures  to  be  followed  when  using 
the  award  fee  process.  The  contractor 
will  be  notified  of  timeframes  in  the 
award  fee  plan. 

12.  In  relation  to  1552.216-70(b),  if 
and  when  the  FDO  disregards  or 
otherwise  takes  exception  to  the 
Performance  Evaluation  Board's  (PEE) 
assessment  of  the  quality  of  contractor 
performance  and  reduces  the 
recommended  fee.  the  FDO  must 
indicate  the  reasons  thereof  to  die 
contractor. 

The  purpose  of  the  award  fee 
modification  is  not  only  to  provide  the 
amount  of  fee  awarded,  but  also  to 
provide  an  imderstanding  to  the 
contractor  of  the  evaluation  of  the 
quality  of  their  performance.  The 
Agency  is  interested  in  notifying 
contractors  what  they  are  doing  well 
and  in  what  areas  they  need  to  improve 
performance.  The  FDO  would  focus  on 
the  total  evaluation  of  the  contractor's 
performance,  not  necessarily  on  the 
difference  between  contractor's  or  PEE 
award  fee  recommendations. 

13.  The  rule  should  define  the 
duration  of  Performance  Period.  In  view 
of  the  Agency's  unilateral  policy  shift  to 
not  award  fee  for  "satisfactory" 
performance  level  (albeit  it  is  regarded 
by  the  Agency  as  a  motivation  factor  for 
improved  performance)  and  the 
resulting  additional  risk  of  loss  of  fee, 
the  period  of  performance  should  revert 
back  to  trimester  from  the  current 
semester  system  thereby  affording 
opportunities  to  the  contractor  to 
demonstrate  improvement  on  a  more 
frequent  performance  review  basis. 

The  contract  amount,  performance 
period,  and  expected  benefits  must  be 
sufficient  to  warrant  the  additicmal 
administrative  effort  and  cost  associated 
with  CPAF  contracts.  The  EPA 
recognizes  that  award  fee  evaluations 
should  be  conducted  as  often  as 
reasonable  to  provide  contractors  with 
the  maximum  amount  of  feedback  on 
performance  and  create  the  greatest 
amount  of  incentive  for  high  quality 
performance.  However,  the  cost  of  the 
process  should  never  outweigh  the 
value  of  the  feedback.  Agency  internal 
procedures  recommend  timeframes  for 
performing  award  fee  evaluations  and 
stress  the  importance  of  timely 
processing  of  these  modifications.  The 
individual  acqusition  should  determine 
the  fiequency  of  evaluations. 

14.  Under  1516.404-271,  the  effective 
date  of  applicability  should  be 
indicated.  Also  clarification  is  needed 
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whether  it  is  the  Agency's  policy  intent 
to  unilaterally  modify  existing  CPAF 
contracts  and  those  that  are  under 
evaluation  but  not  yet  awarded. 

The  rule  will  apply  to  all  solicitations 
for  CPAF  contracts  issued  after  the 
effective  date  of  the  rule.  It  does  not 
apply  to  exercise  of  options  for  contracts 
awarded  prior  to  the  implementation  of 
the  rule.  The  Agency  does  not  intend  to 
unilaterally  modify  existing  contracts 
nor  those  that  are  under  evaluation,  but 
not  yet  awarded. 

EPA  has  not  changed  the  final  rule 
from  the  proposed  rule  as  a  result  of 
these  comments.  This  rule  replaces 
Sections  1516.404-270  through 
1516.404-274  and  deletes  1516.404-275 
through  1516.404-2710  of  the  EPAAR. 
EPA  has  determined  that  codification  of 
the  Agency's  procedures  for  the  award 
fee  process  is  uimecessary  since  these 
procedures  are  internal  to  EPA. 
Consequently,  EPA  will  include  these 
internal  procedures  in  an  Agency 
Directive.  Internal  procediues  are  those 
which  encompass  any  aspect  of 
preparing,  establishing,  modifying,  and 
administering  the  award  fee  plan.  The 
revised  EPAAR  only  states  the  Agency's 
general  policy  and  objectives  in  using 
award  fee  contracts. 

Award  fee  may  be  earned  only  when 
the  contractor's  performance  is  rated 
above  satisfactory  or  excellent.  No 
award  fee  may  be  earned  if  performance 
is  rated  satisfactory  or  unsatisfactory. 
This  approach  to  cost-plus-award-fee 
contracts  is  designed  to  motivate 
contractors  to  adiieve  excellent 
performance  and  to  improve  cost-plus- 
award-fee  contracting  at  EPA. 

Section  1516.405  is  revised  and 
Section  1552.216-75  is  added  to  address 
base  and  award  fee  limitations  in 
accordance  with  the  FAR.  Section 
1552.216-70  is  revised  to  clarify  EPA's 
policy  on  the  payment  of  fee  under 
CPAF  contracts. 

B.  Execatire  Order  12866 

This  is  not  a  major  rule  as  defined  in 
Executive  Order  12866;  therefore,  no 
review  was  required  by  the  Office  of 
Management  and  Budget  (0MB). 

C  PaperwiH^  Reduction  Act 

The  rule  does  not  contain  any 
recordkeeping  or  information  collection 
requirements  that  require  the  approval 
of  0MB  under  44  U.S.Q  3501  et.  seq. 

D.  legiiUtory  FlexilHlity  Act 

The  rule  will  not  have  an  impact  on 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  since  it  does  not  impose  any  new 
requirements  for  compliance  on 
contractors,  large  or  small.  The  EPA 


certifies  that  this  rule  will  not  impact 
small  entities.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

List  (rf^  Subjects  in  48  CFR  Parts  1516 
and  1552 

Government  Prociuement. 

For  the  reascms  set  out  in  the 
preamble.  Parts  1516  and  1552  of  Title 
48  of  the  Code  of  Federal  Regulations 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1516  and  1552  continues  to  read  as 
follows: 

Authority:  Sec  205(c).  63  Stat.  390,  as 
amended,  40  U.S.C  486(c). 

2.  Subpart  1516.4  is  amended  by 
revising  Sections  1516.404-270  through 
1516.404-274  to  read  as  follows  and  by 
removing  Sections  1516.404-275 
through  1516.404-2710. 

1516.404-270   Scope. 

This  subsection  establishes  the  EPA 
policy  for  cost-plus-  award-fee  (CPAF) 
type  contracts. 

1516.404-271    Applicability. 

Contracting  Officers  shall  consider  all 
contract  actions  conforming  to  the 
limitations  of  FAR  16.404-2(c)  as 
candidates  for  award  as  a  CPAF 
contract. 

1516.404-272    Definitions. 

(a)  Performance  Evaluation  Board 
(PEB).  Group  of  Government  officials 
responsible  for  assessing  the  quality  of 
contract  performance  and 
recommending  the  appropriate  fee. 

(b)  Fee  Determination  Official. 
Individual  responsible  for  reviewing  the 
recommendations  of  the  PEB  and 
making  the  final  determination  of  the 
amoimt  of  award  fee  to  be  awarded  to 
the  contractor. 

1516.404-273    Umttadons. 

(a)  No  award  fee  may  be  earned  if  the 
Fee  Determination  Official  determines 
that  contractor  performance  has  been 
satisfactory  or  less  than  satisfactory.  A 
contractor  may  earn  award  fee  only  for 
performance  rated  above  satisfactory  or 
excellent.  All  award  fee  plans  shall 
disclose  to  offerors  the  numerical  rating 
necessary  to  be  deemed  "above 
satisfactory"  or  "excellent"  for  award 
fae  purposes. 

(b)  The  base  fee  shall  not  exceed  three 
percent  of  the  estimated  cost  of  the 
contract,  exclusive  of  the  fee. 

(c)  Unearned  award  fee  may  not  be 
carried  forward  fi-om  one  performance 
period  into  a  subsequent  performance 
period  unless  approved  by  the  FDO. 

(d)  The  payment  of  award  fee  on  a 
provisional  basis  is  not  authorized. 


1516.404-274 

The  Chief  of  the  Contracting  Office 
may  waive  the  limitations  in  paragraphs 
(a),  (b).  and  (d)  of  1516.404-273  on  a 
case-by-case  basis  when  unusual  or 
compelling  circumstances  exist.  The 
waiver  shall  be  supported  by  a 
justification  and  coordinated  with  the 
Procurement  Policy  Branch  in  the  Office 
of  Acquisition  Management. 

3.  Section  1516.405  is  revised  to  read 
as  follows: 

1516.405   Contract  clauses. 

(a)  The  Contracting  Officer  shall  insert 
the  clause  at  1552.216-70,  Award  Fee 
(SEPT  1995),  in  solicitations  and 
contracts  wlien  a  cost-plus-award-fiBe 
contract  is  contemplated. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  1552.216-75,  Base 
Fee  and  Award  Fee  Proposal  (SEPT 
1995).  in  all  solicitations  which 
contemplate  the  award  of  cost-plus- 
award-fee  contracts.  The  Contracting 
Officer  shall  insert  the  appropriate 
percentages  in  accordance  with  FAR 
15.903(d). 

4.  Section  1552.216-70  is  revised  to 
read  as  follows: 

1662.216-70   Award  Fes. 

As  prescribed  in  1516.405(a).  insert 
the  following  claiise: 

Award  Fee  (Sept  199S) 

(a)  The  Government  shall  pay  the 
contractor  a  base  fee,  if  any,  and  such 
additional  fee  as  may  be  earned,  as  provided 
in  the  award  fee  plan  incorporated  into  the 
Schedule. 

(b)  Award  fee  determinations  made  by  the 
Government  under  this  contract  are 
unilaterally  determined  by  the  Fee 
Determination  Official  (FDO)  and  are  not 
subject  to  appeal  under  the  Disputes  clause. 

(c)  The  Government  may  unilaterally 
change  the  award  fee  plan  at  any  time,  via 
contract  modification,  at  least  thirty  (30) 
calendar  days  prior  to  the  beginning  of  die 
applicable  evaluation  period.  Changes  issued 
in  a  unilateral  modification  are  not  subject  to 
equitable  adjustments,  consideration,  or  any 
other  renegotiation  of  the  contract 

(End  of  Clause) 

5.  Section  1552.216-75  is  added  to 
read  as  follows: 

1562.216-75    Bass  Fss  and  Award  Fse 


As  prescribed  in  1516.405(b).  insert 
the  following  clause. 

BsM  Fee  and  Award  Fee  Prspsaal  (Sept 

IMS) 

For  the  purpose  of  this  solicitation, 
offerors  shall  propose  a  combination  of 
base  fee  and  award  fee  within  the 

maximiun  fee  limitation  of %  as 

stated  in  FAR  lS.903(d).  Base  fee  shall 
not  exceed  3%  of  the  estimated  cost. 
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excluding  fee,  and  the  award  fee  shall 

not  be  less  than %  of  the  total 

estimated  cost,  excluding  fee.  The 
combined  percentage  of  base  and  award 

fee  does  not  exceed %  of  the  total 

estimated  cost,  excluding  fiae. 
(EndofQauae) 

Dated:  August  7, 1095. 
Jaaaatta  Brown, 

Acting  Director,  Office  of  Acquisition 
Managpment. 

[FR  Doc.  gS-20663  Filed  8-16-95;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
nah  and  Wlldllfa  Sarvica 
60CFRPart23 
MN  1018^072 

Export  of  Amarlcan  Alllgatori  Takan  In 

1996  Through  1997 

AOENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species.  As  a 
general  rule,  exports  of  animals  and 
plants  listed  on  Appendix  D  of  CITES 
may  occur  only  if  a  Scientific  Authority 
has  advised  a  permit-issuing 
Management  Authority  that  such 
exports  will  not  be  detrimental  to  the 
survival  of  the  species  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  for  their  protection. 
Based  on  documentation  presented  for 
consideration  by  the  CITES  Parties  in 
1983,  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  determined  that  the 
American  alligator  is  listed  on 
Appendix  n  for  reasons  of  similarity  in 
appearance  under  Article  11.2(b)  of 
CITES  as  well  as  the  potential  threat  to 
the  species  survival  under  CITES  Article 
n.2(a). 

On  E)ecember  27, 1994,  the  Service 
published  a  notice  (59  FR  66510) 

Kroposing  to  grant  export  approval  for 
igally  taken  American  alligators, 
alligator  meat,  parts,  and  products  from 
previously  approved  States  for  the 
1995-1997  harvest  seasons. 

This  doctmient  announces  the  final 
findings  and  rule  by  the  U.S.  Scientific 
Authority  and  Management  Authority 
that  approve  the  export  of  American 
alligators  harvested  during  the  199.5- 

1997  harvest  seasons  from  certain  States 
previously  approved  for  such  export  for 


the  1992-1994  harvest  seasons  and  for 
the  State  of  Arkansas  which  was 
previously  approved  for  the  1994 
harvest  season.  This  rule  also  stipulates 
that  monitoring  procedures  previously 
established  for  this  species  be 
continued. 

In  addition,  references  in  the 
regulation  concerning  the  manner  in 
which  tags  are  to  be  attached  to 
American  alligator  hides  (full  skins)  at 
the  time  of  export  and  the  conditions  for 
export  of  parts  and  products  have  been 
clarified. 

EFFECTIVE  DATE:  August  21. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority:  Dr.  Charles  W. 
Dane,  Office  of  Scientific  Authority. 
Mail  Stop:  ARLSQ.  Room  725,  U.S.  Fish 
and  Wildlife  Service.  Washington,  DC 
20240;  telephone  (703)  356-1708;  fax 
number  (703)  356-2276. 

Management  Authority:  Carol  L. 
Carson,  Office  of  Management 
Authority.  U.S.  Fish  and  WildUfe 
Service.  Room  420-C,  4401  N.  Fairfax 
Dr.,  Arlington,  Virginia  22203; 
telephone  (703)  358-2095;  fax  number 
(703)  356-2280. 

SUPPI.EMENTARY  INFORMATION:  Since 
1977.  the  Service  has  employed  the 
rulemaking  process  to  develop  and  issue 
decisions  on  the  export  of  certain 
species  under  CITES.  The  reason  for  this 
approach  is  that  it  is  more  effisctive  to 
issue  general  decisions  on  the  export  of 
all  specimens  of  a  species  harvested  in 
a  given  State  and  season  than  to  issue 
such  decisions  separately  for  each 
permit  application.  This  is  especially 
true  for  CTTES  Appendix  n  species  that 
are  frequently  exported,  such  as  the 
American  alligator.  On  May  26, 1992  (57 
FR  21896),  the  Service  published  rules 
granting  export  approval  for  American 
alligators  [Alligator  mississippiensis) 
from  specified  States  for  the  1992-1994 
harvest  seasons.  Subsequently,  based  on 
advice  from  the  Office  of  Scientific 
Authority  and  the  Office  of  Management 
Authority,  the  Service  also  approved  the 
export  of  farm-raised  American 
alligators  from  the  State  of  Arkansas  for 
the  1994  harvest  season.  The  purpose  of 
this  announcement  and  rule  is  to  allow 
the  export  of  legally  taken  American 
alligators  (hides,  meat,  parts,  and 
products)  for  the  1995-1997  harvest 
years  from  previously  approved  States. 

Scientific  Authority  Findingi 

Article  n,  paragraph  2.  of  CITES 
establishes  that  Appendix  n  shall 
include: 

"(a)  All  species  which  although  not 
necessarily  now  threatened  with  extinction 
may  become  so  unless  trade  in  specimens  of 
such  species  is  subject  to  strict  regulations  in 


order  to  avoid  utilization  inoHnpatible  with 
their  survival;  and 

(b)  Other  species  which  must  be  subject  to 
regulation  in  order  that  trade  in  specimens  of 
certain  species  referred  to  in  sub-paragraph 
(a)  of  this  paragraph  may  be  brought  under 
effective  control." 

The  American  alligator  is  listed  in 
Appendix  II  to  respond  both  to 
problems  of  potential  threat  to  the 
siuvival  of  the  species  (CITES  Article 
n.2(a)]  and  of  the  similarity  of 
appearance  to  other  crocodilians  that 
are  threatened  with  possible  extinction 
lOTES  Article  n.2(b)).  Article  IV  of 
CITES  requires  that  an  export  permit  for 
any  specimen  of  a  species  included  in 
Appendix  n  shall  only  be  granted  when 
certain  findings  have  been  made  by  the 
Scientific  Authority  and  Management 
Authority  of  the  exporting  country.  The 
marking  of  hides  with  specified  tags,  the 
marking  and  documentation  of 
shipments  of  meat  and  parts,  and  the 
issuance  of  export  permits  specifically 
for  American  alligator  parts  and 
products  are  considered  sufficient  to 
address  the  issue  of  identification  due  to 
similarity  of  appearance  between 
American  alligators  and  other  listed 
crocodilian  species.  Because  the 
American  alligator  is  listed  partly  due  to 
the  potential  threat  to  its  survival  based 
on  previous  population  declines  that 
have  been  reversed  in  most  parts  of  its 
range  in  the  United  States,  the  Service 
must  determine  that  allowing  exports 
and  thereby  stimulating  harvest  will  not 
be  detrimental  to  the  stuvival  of  the 
species  itself. 

The  U.S.  Scientific  Authority  must 
develop  advice  on  nondetriment  for  the 
export  of  Appendix  II  species  in 
accordance  with  Section  8A  of  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  The  Act  states  that  the 
Secretary  of  the  Interior,  "shall  base 
such  determinations  and  advice  given 
by  him  under  Article  IV  of  the  CITES 
with  respect  to  wildlife  upon  the  best    , 
available  biological  information  derived 
from  professionally  accepted  wildlife  / 
management  practices;  but  is  not 
required  to  make,  or  require  any  State  to 
make,  estimates  of  population  size  in 
making  such  determinations  or  giving 
such  advice." 

Guidelines  developed  for  Scientific 
Authority  advice  on  exports  of 
American  alligator  under  provisions  of 
CITES  Article  11.2(a).  are  summarized  as 
follows: 

A.  Minimum  requirements  for 
biological  information: 

(1)  The  condition  of  the  population, 
including  trends  (the  method  of 
determination  to  be  a  matter  of  State 
choice)  and  population  estimates  where 
such  information  is  available; 
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(2)  Total  harvest  of  the  species  for 
each  harvest  season: 

(3)  Distribution  of  harvest:  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
man^ment  proeram: 

(1)  There  should  be  a  controlled 
harvest  with  the  methods  and  seasons 
determined  by  the  State; 

(2)  All  hides,  meat,  and  pai  is  should 
be  registered  and  marked;  and 

(3)  Harvest  level  objectives  should  be 
determiaed  annually  by  the  State. 

In  applying  these  guidelines,  the 
Service  considers  the  following  types  of 
information  on  the  conditions  of  the 
population:  (a)  a  current  estimate  (if 
such  information  is  available]  of  the 
total  number  of  animals  in  the  pre- 
harvest  population  derived  by 
appropriate  scientific  censusing 
m^odology;  (b)  a  description  of 
ongoing  research  being  conducted  to 
assess  the  distribution,  abundance,  or 
general  condition  of  the  species  in  the 
State  with  a  siunmarization  of  results 
obtained,  including  results  of  any 
analysis  of  age  structiue  or  reproductive 
parameters;  and  (c)  an  assessment  of 
long-term  population  trends  of  the 
species  in  the  State  and  the  relationship 
of  these  trends  to  habitat  conditions, 
management  practices,  harvest  pressiue, 
and/or  other  factors. 

Information  on  anticipated  harvest  to 
be  considered  by  the  Service  includes: 
(a)  The  number  of  animals  to  be 
harvested  [by  county  or  game 
management  unit,  if  data  are  available  at 
these  local  levels);  (b)  the  number  of 
alligator  hunters  expected  to  be 
licensed;  and  (c)  the  time  of  the  harvest 
season. 

In  the  case  of  the  American  alligator, 
as  with  most  other  wild  animals,  the 
resource  is  monitored  by  a  variety  of 
techniques  that  yield  information  used 
in  evaluating  the  condition  of  a 
population.  As  these  data  are 
accumidated  ovor  time,  they  reflect 
trends  and  call  attention  to  changes  in 
the  populations.  Habitat  information, 
indices  of  popiUation  size,  age  and  sex 
structure,  and  harvest  information  are 
all  used  to  evaluate  population  status. 
Although  the  Endangered  Species  Act 
Amen(^ents  of  1982  provided  that 
population  estimates  are  not  to  be 
required  for  the  approval  of  export  of 
Appendix  II  wildlife,  if  such  estimates 
are  provided  by  the  States  or  are 
-  otherwise  available,  they  will  be 
considered  together  with  information  of 
the  types  listed  above  in  making 
finriiripg  on  nondetriment. 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  native  to 
the  United  States  that  are  being 
exported,  the  Scientific  Authority  will 


also  monitor  the  status  of  the  American 
alligator  to:  (a)  determine  whether 
treatment  of  the  American  alligator 
remains  appropriate;  and  (b)  detect  any 
significant  downward  trends  in  the 
populations  and,  where  necessary, 
advise  on  more  restrictive  export 
controls  in  response  to  these  trends. 
This  monitoring  and  assessment  will 
follow  the  same  procedures  adopted  for 
other  CTTES-listed  species  (see  49  FR 
590,  January  5, 1984).  The  Service  will 
review  information  on  population  status 
and  harvest  data  relevant  to  the  no 
detriment  finding  process  fix>m  each 
export-approved  State,  as  appropriate. 
When  indicated  by  available 
information  and  a  thorough  review  of 
acciunulated  data,  a  determination  can 
then  be  made  about  the  treatment  of  this 
species  and  whether  the  management 
program  needs  to  be  adjusted  in  a 
particular  State. 

The  status  of  the  American  alligator 
has  dramatically  improved  throughout 
its  range  since  the  species  was  placed 
under  State  and  Federal  control.  One  of 
the  primary  reasons  for  this 
improvement  has  been  the  effective 
management  programs  administered  by 
State  wildlife  agencies.  The  Service 
expects  these  management  programs  to 
continue  to  be  effective  in  conserving 
the  American  alligator  in  the  futive. 

The  export  of  American  alligators 
taken  in  tiie  1992  through  1994  harvest 
seasons  in  certain  States  was  previously 
approved  by  the  Service  (57  FR  21896). 
In  that  rule,  the  Service  found  that 
current  information  on  the  population 
status,  management,  and  harvest 
available  from  the  States  included  in  the 
rule,  along  with  other  information 
collected  by  the  Service,  supported  a 
finding  that  the  export  of  American 
alligators  taken  in  accordance  with  State 
regulations  in  those  States  and  in  those 
harvest  seasons  would  not  be 
detriment^  to  the  survival  of  the 
species  in  those  States  approved  for 
export.  The  Service's  previous 
assessment  of  the  status  of  the  American 
alligator  under  the  Endangered  Species 
Act  was  sufficient  to  support 
reclassification  of  the  species 
throughout  its  range  fit>m  threatened  to 
threatened  for  similarity  of  appearance. 
This  reclassification  was  accomplished 
in  different  parts  of  its  range  as  the 
biological  status  of  the  American 
alligator  improved.  The  following 
rulemaking  dociunents  provide  the 
rationale  for  the  removal  of  threatened 
and  endangered  listings:  40  FR  44412, 
September  26. 1975;  42  FR  2071, 
January  10, 1977;  44  FR  37130,  Jime  25, 
1979: 46  FR  40664,  August  10, 1981;  48 
FR  46332.  October  12. 1983;  50  FR 


25672.  June  20, 1985;  and  51  FR  19760. 
June  2, 1986. 

The  Service's  Office  of  Scientific 
Authority  finds  that  ciurent  information 
on  population  status,  management, -and 
harvest  levels  relative  to  all  the  States  in 
question  fully  supports  a  finding  that 
the  export  of  American  alligators  taken 
in  accordance  with  Service-approved 
State  regulations  during  the  1995-1997 
harvest  seasons  will  not  be  detrimental 
to  the  survival  of  the  species  in  the 
States  receiving  export  approval. 
Tagging  of  hides  and  the  sealing  and 
marking  of  meat  and  parts  by  Service- 
approved  States  of  origin  and 
dociunentation  of  shipments  by  the  U.S. 
Management  Authority  provide 
assurance  that  export  will  not  reduce 
the  effectiveness  of  QTES  in  controlling 
trade  in  other  species  of  crocodilians. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are  to 
be  allowed  under  CITES  only  if  the 
Scientific  Authority  advises  that  the 
exports  will  not  be  detrimental  to  the 
siirvival  of  the  species  and  if  the 
Management  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  their 
protection.  The  Service,  therefore,  must 
be  satisfied  that  the  American  alligator 
hides,  meat,  or  products  being  exported 
were  not  obtained  in  violation  of  State 
or  Federal  laws  for  their  protection.  For 
the  American  alligator,  evidence  of  legal 
take  is  provided  by  Service-approved 
State  export  tagging  and  container 
marking  programs. 

To  assist  these  State  export  tagging 
programs,  the  Service  annually 
contracts  for  the  manufactxire  and 
delivery  of  special  CITES  animal-hide 
tags  for  Service-approved,  export- 
qualified  States. 

In  a  Federal  Roister  notice, 
pubUshed  on  April  24, 1986  (51  FR 
15548),  the  Service  announced  the 
introduction,  use,  and  protection  of  a 
US-CITES  tag  symbol.  This  symbol 
appeare  on  every  Service-approved 
export  tag  to  provide  legal  evidence  of 
U.S.  export  approval  for  certain  species 
listed  on  Appendix  II  of  CITES.  Hides 
maiiced  with  tags  that  lack  this  US- 
CITES  symbol  are  not  legally  exportable 
from  the  United  States. 

Guidelines  developed  for 
Management  Authority  findings  on 
State-managed  American  alligator 
export  programs,  under  provisions  of 
CITES  Article  IV.2(a),  are  summarized 
as  follows: 

(1)  Ciurent  State  alligator  trapping, 
hide  tagging,  meat  and  parts  processing, 
maridng,  and  shipping  regulations  must 
be  on  file  with  the  Office  of 
Management  Authority; 
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(2)  Sample  reporting  forms,  export 
tag,  meat  packing  seal,  parts  tag,  and 
specifications  of  the  State's  standard 
meat  and  parts  package/container  must 
be  on  file  with  the  Office  of 
Management  Authority; 

(3)  The  hide  export  tag  must  be 
diuable  and  permanently  locking,  and 
must  show  the  US-CITES  logo.  State  of 
origin,  year  of  take,  species,  and  a 
unique  serial  number; 

(4)  The  export  tag,  meat  packing  seal, 
and  parts  tag  must  be  applied  to  all 
hides,  meat,  or  parts  within  a  minimum 
time  after  take  or  processing  as  specified 
by  State  law  and  such  time  should  be  as 
short  as  possible  to  minimize  movement 
of  untagged  hides,  meat,  or  parts; 

(5)  US-CITES  tags  must  be  inserted 
through  the  hide  and  permanently 
locked  in  place  using  the  locking 
mechanism  of  the  tag  and  in  accordance 
with  State  requirements;  other  tags  or 
seals  must  be  permanenUy  attached  as 
mandated  by  the  State; 

(6)  All  American  alligator  harvesters 
and  processors  must  be  State  registered; 

(7)  All  American  alligator  hide,  meat, 
and  parts  dealere  must  be  State 
registered: 

(8)  All  State-registered  American 
alligator  harvesters,  processore,  and 
dealers  must  make  available  their 
American  alligator  harvest  and 
commerce  data  to  the  State  on  at  least 
an  annual  basis,  as  specified  by  the 
State; 

(9)  State-registered  American  alligator 
dealers  and  State-licensed  harvesters 

^authorized  to  attach  export  tags  must 
accoimt  for  tags  received  and  must 
return  imused  tags  to  the  State  within  a 
time  specified  by  the  State  after  the 
taking  season  closes;  and 

(10)  When  manufactiued  hide 
products  are  to  be  exported  from  the 
United  States,  the  QTES  export  tags  that 
were  removed  from  the  hides  contained 
in  the  products  must  be  surrendered  to 
the  Service  prior  to  export. 

The  Service's  Management  Authority 
has  reviewed  the  American  alligator 
export  tagging  programs  of  all 
previously  approved  States  and  has 
found  that  these  programs  fully  meet  the 
guidelines  listed  above. 

The  Service  hereby  approves  exports 
of  1995-1997  harvested  American 
alligatora,  hides,  meat,  and  parts  ftom 
the  States  receiving  export  approval  on 
the  grounds  that  both  Sdentinc 
Authority  and  Management  Authority 
export  requirements  are  satisfied. 

Multi-Year  Findings 

The  Service  has  monitored  existing 
State  programs  for  the  American 


alligator  in  most  of  the  previously 
approved  States  for  many  years  and 
expects  these  States  will  continue  to 
satisfy  CITES  requirements.  States 
seeking  for  the  first  time  to  establish  a 
harvest  program  for  American  alligators 
should  apply  for  CITES  export  approval 
no  later  than  January  2  of  the  year  before 
they  plan  to  initiate  such  a  program.  To 
ensure  that  export-approved  States 
maintain  successful  programs  and  that 
export  is  not  detrimental  to  the  siuvival 
of  the  species,  the  Service  plans  to 
continue  annual  monitoring  of  State 
management  and  export  marking 
programs  through  evaluation  of  State 
annual  reports  and  export  reports  frt)m 
U.S.  ports.  Annual  State  program 
reports  should  be  provided  to  the  Office 
of  the  Management  Authority  (address 
given  above)  for  review  no  later  than 
May  31  of  each  year. 

"niis  rule  extends  export  approval  for 
the  States  that  were  approved  for  export 
in  previous  years,  including  Arkansas 
which  was  approved  for  1994,  for  the 
1995-1997  harvest  seasons.  South 
Carolina's  request  to  expand  its 
nuisance  alligator  program  to  include 
the  take  of  alligators  from  the  v^ld  on 
private  lands  imder  a  State  management 
system  has  been  approved  by  letter  for 
1995.  Extension  of  this  approval  beyond 
1995  will  be  published  separately  in  the 
Federal  R^pster  as  a  proposed  rule. 

The  findings  announceMd  in  this  notice 
are  effective  immediately.  It  is  the 
Service's  opinion  that  a  delay  in  the 
effective  date  of  the  regulations  after 
this  final  rulemaking  is  published  could 
adversely  impact  the  species  by 
preventing  the  international  marketing 
of  the  hides  and  meat  (where 
commercial  harvest  is  an  important  part 
of  the  State  conservation  programs) 
thereby  reducing  the  incentive  for  takers 
or  dealers  to  comply  with  State 
requirements  in  the  approved  States. 
The  Service,  therefore,  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administi^tive 
Procedure  Act,  for  these  regulations  to 
take  effect  immediately  under  5  U.S.C. 
553(d)(1). 

Public  Comment 

One  written  comment,  fit)m  the  State 
of  Louisiana,  was  received  during  the 
comment  period.  The  State  agrees  with 
the  minor  changes  that  were  made  to  the 
previous  rule  and  suggested  that  in 
S  23.57.3(b)(4)  the  following  sentence  be 
deleted:  "Large  individual  parts  shall 
have  a  parts  tag  permanently  attached." 
With  the  deletion  of  this  sentence,  the 
rule  would  not  be  inconsistent  v^rith  the 
requirements  recenUy  incorporated  into 


the  CITES  Universal  Tagging  System  for 
the  Identification  of  Crocodilians. 
Therefore,  the  Service  agrees  with  the 
State  of  Louisiana  and  has  deleted  the 
sentence. 

Effects  of  the  Rule  and  Required 
Determinations 

The  Service  has  determined  that  this 
rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321-4347),  and  therefore  the 
preparation  of  an  environmental  impact 
statement  is  not  required. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  For  the  1995-97 
harvest  years,  the  Service  analyzed  the 
impacts  and  again  concluded  that  the  3- 
year  rule  was  not  a  major  rule  and  did 
not  have  significant  economic  effects  on 
a  substantial  number  of  small  entities  as 
outiined  under  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Because  the  rule  treats  exports  on  a 
State-by-State  basis  and  approves  export 
in  accordance  with  State  programs,  die 
rule  would  have  little  effect  on  small 
entities  in  and  of  itself.  The  rule  would 
allow  continued  international  trade  in 
American  alligators  in  accordance  with 
QTES,  and  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

It  also  has  been  determined  that  this 
rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  0MB  under  44  U.S.C.  3501 
etseq. 

List  of  Sabjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports,  Imports,  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  part  23  of  title  50,  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  108;  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.Q 
1531  etseq.). 

2.  In  §  23.57,  paragraph  (a)  is  revised 
as  follows: 

§23.57    Amertoan  alligator  (alligator 
mlaslsalppienaia). 

•        *        •        *        * 

(a)  1979-1997  harvests  (wild  and 
farm-raised  for  each  year  unless  noted). 
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3.  Section  23.57,  American  alligator 
[Alligator  mississippiensis),  the  heading 
of  paragraph  (b)  and  paragraphs  (b)(1). 
(2).  (4).  and  (5)  are  revised  as  foUows: 

•        •        *        •        • 

(b)  Condition  on  initial  export  from 
the  United  States.  (1)  Each  hide  (full 
skin)  must  be  clearly  identified  by  a 
durable,  permanently  locking 
Convention  export  tag  bearing  a  legend 
showing  the  US-CITES  logo.  State  of 
origin,  species,  year  of  take,  and  a 
unique  serial  niunber.  The  tag  must  be 
inserted  through  the  hide  and 
pennanently  locked  in  place  using  the 
locking  mechanism  of  the  tag  and  in 


accordance  with  State  requirements. 
Hides  with  broken  tags  may  not  be 
exported.  Prior  to  export  and  upon 
submission  of  docimientation  to  show 
legality  of  the  hide,  broken  tags  may  be 
replaced  with  CITES  replacement  tags. 
Hides  with  valid  CITES  replacement 
tags  are  eligible  for  export. 

(2)  US-UTES  export  tags  that  were 
removed  from  the  hides  used  to 
manufactiu«  products  to  be  exported 
must  be  surrendered  to  the  Service  prior 
to  the  export  of  those  products. 
•        •        •        *        * 

(4)  Small  parts  such  as  tails,  throats, 
faet,  or  backstrips  shall  be  packed  in 
transparent,  sealed  containers  clearly 


marked  with  a  parts  tag.  Parts  tags  shall 
supply  at  a  minimum  the  State  of  origin, 
species,  original  hide  export  tag 
number,  and  weight  of  the  parts  in  the 
container. 

(5)  American  alligator  skulls  shall  be 
marked  as  required  by  State  law.  This 
marking  shall  include,  at  a  minimiun. 
reference  to  a  valid  US-CITES  tag 
number. 

Dated:  July  11. 1995. 
George  T.  Framptim.  Jr.. 

Assistant  Secretaiy  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc  95-20461  Filed  8-18-45;  8:45  am] 
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TMe  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
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purpose  of  these  notices  is  to  give  interested 
peraone  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

ARHMrt  wmI  Ptant  HmMi  liwpoctton 
SmvIm 

9CFRPartM 

fD««tot  No.  96-087^1] 

P»rti  and  Pork  Producti  From  Mexico 
TfWMNIno  Iho  Unltod  States 

AQBICY:  Animal  and  Plant  Health 
bi^pection  Swvice,  USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow 
fresh,  chilled,  and  frozen  pork  and  pork 
I»oducts  bom  the  Mexican  State  ef 
Chihuahua  to  transit  the  United  States, 
under  certain  conditions,  for  export  to 
another  country.  Currently,  we  allow 
such  pork  and  poik  products  from  the 
Mexican  State  of  Sonora  to  transit  the 
United  States  itx  export  Otherwise, 
fresh,  chilled,  or  frozen  pork  and  poik 
products  are  prohibited  movement  into 
the  United  States  frtMn  Mexico  because 
of  hog  cholera  in  Mexico.  Chihuahua, 
like  SonOTa,  spears  to  be  a  low  risk 
uea  tot  hog  cholera,  and  we  believe  that 
fresh,  csiiied,  and  frnzsn  poric  and  poric 
imiducts  from  Quhuahua  could  transit 
■  the  United  States  with  minimal  risk  of 
introducing  hog  cholera.  This  action 
would  {adutate  trade. 

DATES:  Ccmsideratioa  will  be  given  only 
to  comments  received  on  or  before 
October  20, 1995. 

AOPRESSES:  Please  send  an  (niginal  and 
three  copies  of  your  comments  to 
Docket  No.  95-037-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-037-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washingt(Hi.  DC.  between  8  a.m.  and 
4:30  p.m..  M(»day  through  Friday, 
except  hohdays.  Persons  wishing  to 
inspect  coBOMnts  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FUFTTHEn  mFOMMTKM  OONTACT:  Dr. 
Micnael  David,  Senior  Staff 
Veterinarian,  Import/Export  Animals, 
National  Center  for  Import  and  Export, 
VS.  APHIS.  4700  River  Roui  Unit  39. 
RivOTdale.  MD  20737-1231.  (301)  734- 
5034. 

SU(>PLEMENTARV  MFONMATION: 
Backgroand 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regtilaticms) 
prohibit  or  restrict  the  importation  of 
certain  animals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  of  cntain  animal  diseases. 
Section  94.9  of  the  regulations  prohibits 
the  importation  of  p<^  and  pork 
products  into  the  United  States  from 
coimtries  where  hog  cholera  exists, 
imless  the  pork  or  pork  products  have 
been  treated  in  one  of  several  ways,  all 
of  which  involve  heating  or  ciuing  and 
drying. 

Because  hog  cholera  exists  in  Mexico, 
pork  and  pork  products  bom  Mexico 
must  meet  the  requireraraits  of  §  94.9  to 
be  imported  into  the  United  States. 
However,  imder  §  94.15,  pork  and  pork 
products  frxim  Scmora,  Mexico,  that  are 
not  eligible  for  entry  into  the  United 
States  in  accordance  with  the 
regulations  may  tranat  the  United 
States  for  immediate  export  if  certain 
conditions  are  met.  This  provision  was 
added  to  the  reguktims  in  1992, 
following  a  U.S.  Department  of 
A^culture  investi^titm  of  the  hog 
cholera  situaticm  in  Senon,  «id  a 
determination  that  pork  and  pork 
products  bom  Sonora  could  transit  the 
United  States,  under  certain  conditions, 
with  minimal  risk  of  introducing  hog 
cholera. 

Mexico's  Director  of  Animal  Health 
has  requested  that  we  allow  poik  and 
pork  products  baa  the  Mexican  State  of 
Chihuahua  td  transit  the  United  States 
for  export  imder  the  same  conditicms 
that  currently  apply  to  pork  and  pork 
products  frtim  Sonora.  In  response, 
officials  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  met  recently 
in  Chihuahua  with  Mexican 
representatives  knowledgeable  in 
disease  prevention,  epidemiology,  and 
diagnostic  methods.  The  team  reviewed 
the  hog  cholera  situation  in  Chihuahua 
(discussed  below)  and  recommended 
granting  Mexico's  reque^ 


The  last  outbreak  of  hog  cholera  in  the 
Mexican  State  of  Chihuahua  occurred  in 
1989  in  the  municipality  of 
Cuauhtemoc.  Vaccination  for  hog 
cholera  was  discontinued  in  early  1990. 
Mexico  officially  recognized  Chihuahua 
as  free  of  hog  cholera  in  September 
1993. 

The  team  foimd  several  factors 
contributing  to  Chihuahua's  apparent 
success  in  remaining  free  of  hog  cholera: 
Chihuahua's  location;  lack  of  any 
significant  pork  production  in 
Chihuahua;  and  controls  by  the  Division 
of  Animal  Health  on  the  movement  into 
Chihuahua  of  live  swine  and  pork  and 
pork  products. 

Chihuahua  is  surroimded  on  the  north 
and  west  by  other  hog  cholera  free 
Mexican  States  and  by  the  United 
States,  which  is  free  of  hog  cholera;  on 
the  south  by  the  Sierra  Madre 
Mountains;  and  on  the  east  by  the  State 
of  Coahuila,  which  is  in  the  final  stages 
of  a  hog  cholera  eradication  program, 
where  no  cases  of  hog  cholera  have  been 
detected  fat  at  least  12  months  and  a 
prohibition  on  vaccination  for  hog 
cholera  has  been  instituted. 

Swine  production  in  Chihuahua 
accounts  for  only  about  5  percent  of 
national  production.  Only  about  1 
pOTcent  of  this  production  is  generated 
by  commercial  operations;  nearly  all  the 
pork  produced  in  Chihuahua  is 
produced  by  agriculttual  commimes  or 
backyard  operations  for  local 
consumption.  Most  of  the  pork 
processed  in  Chihuahua  is  imported 
bom  the  Mexican  State  of  Sonora, 
which  is  recognized  by  Mexico  as  bee 
of  hog  cholera,  or  from  the  United  States 
and  Canada,  which  are  free  of  hog 
cholera. 

Five  facilities  in  Chihuahua  process 
pork  under  the  official  Mexican 
inspection  system.  Of  these  facilities, 
only  one  is  a  slaughter  plant,  and  it 
handles  mostly  cattle.  The  other 
facilities  further  process  meat  (custom 
cuts,  cooking,  etc.).  Market  and  cull 
hogs  raised  in  Chihuahua  are 
slaughtered  primarily  in  municipal 
plants  for  local  consiunption. 

As  required  by  the  Mexican 
Govenunent,  Chihuahua  and  other 
States  recognized  by  Mexico  as  free  of 
hog  cholera  may  oiiiy  import  live  swine 
and  pork  bean  other  hog  cholera-free 
States  and  coimtries.  The  Mexican 
Government  requires  shipments  from 
hog  cholera-free  countries  to  be 
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accompanied  by  a  cettificate  of  origin 
issued  by  that  country's  veterinary 
authorities  and  by  a  certificate  of  import 
issued  by  the  Mexican  veterinary 
authorities.  Chihuahua  and  other  States 
recognized  by  Mexico  as  being  &ee  of 
bog  cholera  also  require  and  issue  their 
own  permits  and  health  certificates, 
further  ensuring  the  origin  of  imported 
products.  In  additicm,  live  swine  and 
pork  imported  into  these  hog  cholera- 
free  States  must  be  shipped  in  sealed 
trucks,  and  all  shipments  are  inspected 
at  inspection  stations  located  either  on 
State  lines  or  at  international  ports  of 
entry. 

Under  these  drciunstances,  we 
believe  that  there  would  be  little,  if  any, 
risk  of  introducing  hog  cholera  into  the 
United  States  by  allowing  pork  and  pork 
products  bom  Chihuahua  to  transit  the 
United  States  for  export  under  the  same 
cxmditions  that  currently  apply  to  pork 
and  poric  products  from  Sonora. 

These  conditions  will  be  as  follows:     - 

1.  Any  person  wishing  to  transport 
p<^  or  pork  products  firora  Qiihuahua 
through  the  United  States  for  export 
must  first  obtain  a  permit  for 
importation  from  APHIS.  The 
application  for  the  permit  tells  APHIS 
v^o  will  be  involved  in  the 
transp<vtation,  how  much  and  what 
type  of  pork  and  pork  products  will  be 
transported,  when  they  will  be 
transported,  and  the  method  and  route 
of  slupment. 

2.  The  pork  or  pork  products  must  be 
sealed  in  Chihuahua  in  a  leakproof 
container,  with  a  serially  numbered  seal 
approved  by  APHIS.  The  container  must 
remain  sealed  at  all  times  while 
transiting  the  United  States. 

3.  The  person  moving  the  pork  or 
pork  products  throu^  the  United  States 
must  inform  the  APHIS  officer  at  the 
U.S.  port  of  arrival,  in  writing,  of  the 
following  information  befcne  the  pork  or 
pork  products  arrive  in  the  United 
States:  The  times  and  dates  that  the  porit 
or  pork  products  are  expected  at  the 
port  of  arrival  in  the  United  States;  the 
time  schedule  and  route  of  the 
shipments  through  the  United  States; 
and  the  permit  number  and  serial 
numbers  of  the  seals  on  the  containers. 

4.  The  pork  or  poric  products  must 
transit  the  United  States  under  Customs 
bold. 

5.  The  pwk  or  poric  products  must  be 
exported  from  the  United  States  within 
the  time  period  specified  on  the  permit. 

Any  pork  or  pork  products  exceeding 
the  time  limit  specified  on  the  permit  or 
transiting  in  violation  of  any  of  the 
requirements  of  the  permit  or  the 
regulations  may  be  destroyed  or 
othowise  disposed  of  at  the  discretion 
of  the  Administrator.  APHIS,  pursuant 


to  section  2  of  the  Act  oiFtktaan  2, 
1903,  as  ammded  (21  U.S.C  111). 
We  believe  that  applying  these  i 
safeguards  to  shipments  of  poik  and 
pork  products  from  Chihuahua  would 
prevent  tampering  with  the  shipments, 
ensure  that  the  shipHMots  actually  leave 
the  United  States,  and  othmwise  ensiue 
that  shipments  would  not  present  a  risk 
of  introducing  hog  cholera.  Therefore, 
we  are  proposing  to  am«id  $  94.15  to 
allow  pork  and  pork  products  from  the 
Mexican  State  of  Chihuahua  to  transit 
the  United  States  for  export  under  the 
same  conditions  that  currently  apply  to 
pork  and  p<xk  products  bom  Sc»ara. 

Executive  Order  12tM  mui  Regalatory 
Flexibility  Act 

This  {Mtjposed  rule  has  been  reviewed 
under  Executive  Order  12866  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  c^ 
Management  and  Budget. 

This  proposed  rule  would  allow  fredi, 
chilled,  and  frt>zen  pork  and  pork 
products  bom  the  Mexican  State  of 
Chihuahua  to  transit  the  United  States, 
under  certain  conditions,  for  export  to 
another  country.  It  has  been  determined 
that  Chihuahua  is  a  low  rid(  »ea  for  hog 
cholera  and  has  die  veterinaiy 
infrastructure  necessary  to  monitor  for 
the  presence  of  this  disease. 

Because  Interstate  Commerce 
Commission  regulations  forbid  Mexican 
cairiNs  from  hauling  park  and  pcnk 
products  beyond  the  bmder  zone,  anall 
specialized  U.S.  transport  companies 
and  brokerage  houses  would  benefit 
from  the  proposed  rule.  The  additional 
economic  activity  from  such  truddng 
activity  is  estimated  at  $195365  per 
year,  assuming  the  trucks  make  208  total 
trips  pw  year  (the  currmt  level  of 
shipments  firom  the  Mexican  State  of 
Sonora  through  the  United  States). 

There  appears  to  be  Uttle  risk  of  hog 
cholera  exposure  from  Mexican  poric 
shipments  from  Chiahuahua  through  the 
United  States.  Assuming  that  f»oper 
risk  management  techniques  continue  to 
be  applied  in  Mexico,  and  th^  accident 
and  exposure  risk  would  be  minimized 
by  proper  handling  during  transport,  the 
risk  of  exposure  to  hog  cholera  frmn 
pork  in  transit  from  Mexico  through  the 
United  States  would  be  minimal.  At  a 
rate  of  208  trips  per  year,  an  acddait 
that  could  lead  to  an  outbreak  of  hog 
cholera  coidd  be  expected  aotx  in 
4,109,139  years.  Even  at  a  rate  of  1,000 
trips  per  year,  one  accident  capable  of 
resulting  in  a  United  States  outbreak  of 
hog  cholera  could  be  expected  once 
every  854.701  years. 


Bo&  dw  Uailad  StatM  a^  Mndco  are 
net  park  iraportars.  United  States  poik 
imports  represent  apfmudmately  2-3 
percent  of  prodncdon,  and  Mexican 
in^MUts  reptaaant  7-AfetcKrt  of 
producti<».  With  iMrmUe  income 
growth  expected  in  Maxko  due  to  trade 
UberaMzation.  mart  in^XKts,  including 
poik  products,  are  expected  to  grow  and 
limit  Mexican  pmk  a^qxuts.  However, 
fodlitatittg  expiort  opportunities  fat  the 
Mexican  poik  induatry  may  provide 
incentives  for  oaatiixaed  efforts  to 
eradicate  hog  cholera  from  infscted 
Mexican  States. 

Undw  these  dicumstances,  die 
Administrator  of  Iba  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  si^Mtantial  nuaabw  of  nnall  entities. 

Executive  Order  1277B 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform,  tf  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  ue  inconsistent  with 
this  rule  will  be  preonpted;  (2)  no 
retroactive  efEect  will  be  given  to  this 
rule:  and  (3)  adnu^atrative  {Ht>ceedings 
wiU  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Papanvork  Kadncflon  Ad 

This  document  contains  no  new 
infrwmatian  collection  at  rectxdkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq.t 

liat  of  Sab|octa  in  •  Cn  Part  M 

Animal  diseases,  b^xxts.  Livestock. 
Meat  and  meat  {woducts.  Milk.  Poultry 
and  pouhry  products.  Reporting  and 
recordkeeping  reqaiioments. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RMOERPEST,  FOOT-ANO- 
MOVTH  OnCASE,  FO«M.  PEST  (FOWL 
PLAQUE),  VELOQEMC 
VISCEROTROPIC  NEWCASTLE 
DtSEASE,  AFRICAN  SWME  FEVER. 
HOC  CHOLERA.  ANB  BOVME 
SPONQjFOMI  ENCEPHALOPATHY: 
PROMBIIfcO  AND  RESTRICTED 
MP0RTAT10N8 

1.  The  authority  dtadon  for  part  94 
would  be  revised  to  read  as  follows: 

AwAotttr-  7  U.S.C  147a.  ISOee.  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a. 
134a,  134b.  134c,  134f,  136,  and  136a:  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.17,  2.51.  and  371.2(d). 

fM.iS   {Amandadl 

2.  In  $  94.15.  paragraph  (b),  the 
introductory  text  and  paragraph  (b)(2) 
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would  be  amended  by  adding  the  words 
"Chihuahua  or"  immediately  before  the 
word  "Sonora". 

Done  in  Washington,  DC,  this  14th  day  of 
August  1995. 

Terry  Medley, 

Acting  Administrator,  Aninial  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  95-20593  Filed  6-18-95: 8:45  am] 
iajJNO  0001  U\t-M* 


Grain  Inspection,  Paciters  and 
Stocicyards  Administration 

9  CFR  Part  201 

RIN0680-AA46 

Regulations  Issued  Under  the  Paclcers 
and  Stodtyards  Act  Registration, 
General  Bonding  Provisions 

AQENCY:  Oain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule;  review  of 
existing  reg^ations. 

SUMMARY:  The  Agency  is  currently 
reviewing  all  regulations  and  statements 
of  general  policy  issued  under  the 
provisions  of  the  Packers  and 
Stockyards  (P&S)  Act.  Review  of  nine 
regulations,  which  have  been  identified 
as  Group  in,  has  been  completed.  As  a 
result  of  the  review,  this  docimient 
proposes  to  modify  two  regulations  to 
provide  uniform  termination  procedures 
for  all  bonds  and  bond  equivalents  and 
to  change  the  requirement  that  funds 
pledged  to  secure  bond  equivalents  be 
maintained  in  FDIC  insured  accounts  to 
permit  their  deposit  in  any  federally- 
insured  account.  It  also  proposes  to 
retain  seven  regulations  in  Uieir  present 
form. 

DATES:  Comments  must  be  submitted  on 
or  before  October  20, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Deputy  Administrator,  Packers  and 
Stockyards  Programs,  Room  3039,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Office  of  the  Deputy  Administrator, 
Packers  and  Stockyards  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Van  Ackeren,  Director,  Livestock 
Mariceting  Division,  (202)  720-6951,  or 
Tommy  Morris,  Director,  Packer  and 
Poultry  Division,  (202)  720-7363. 
SUPPLEMENTARY  INFORMATION:  Advance 
Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  (57 
FR  42515)  on  September  15, 1992. 
Comments  were  solicited  at  that  time 


concerning  the  relevance  and 
importance  of  each  regulation  and 
statement  of  general  policy  to  today's 
livestock,  meat,  and  poultry  industries, 
and  which  sections  should  be  retained, 
modified  or  removed.  The  Agency 
specifically  asked  for  comments  on 
three  regulations  included  in  this  group, 
§  201.10.  §  201.29,  and  §  201.30.  The 
Agency  was  particularly  interested  in 
comments  that  addressed  concerns  at 
recommendations  relating  to  bonding 
levels. 

To  complete  the  review  process,  the 
rules  covered  by  the  Advance  Notice  of 
Proposed  Rulemaking  were  divided  into 
three  groupings  and  this  document 
relates  to  those  rules  identified  as  Group 

m; 

In  response  to  a  request  for  comments 
in  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Agency  received  a  total 
of  10  comments  relating  to  the  rules  in 
Group  m.  Comments  were  received 
firom  five  livestock  producer 
associations,  three  trade  associations, 
and  two  selling  agencies. 

No  comments  were  received 
concerning  the  modification  of  §  201.27. 
This  regulation  provides  for  approved 
sureties,  authorizes  bond  equivalents, 
and  requires  bond  or  bond  equivalents 
to  be  on  forms  approved  by  the 
Administrator. 

The  Agency  proposes  to  modify 
§  201.27  {b)(l)  and  (b)(2)  to  broaden 
these  subsections  to  permit  funds 
pledged  under  bond  equivalents  to  be 
on  deposit  or  in  accounts  that  are 
Federally  insured  and  not  limited  to 
only  deposits  or  accounts  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  This  modification  would  also 
permit  all  Federally  insured  banks  or 
other  institutions  to  issue  letters  of 
credit  and  not  just  those  banks  or 
institutions  insured  by  FDIC.  The 
primary  benefit  accrues  to  persons 
choosing  to  meet  bonding  requirements 
with  bond  equivalents  by  permitting  all 
Federally  insured  deposits  and  letters  of 
credit  (not  just  FDIC)  and  would  expand 
the  number  of  banks  or  other 
institutions  available  to  those  seeking 
bond  equivalents  without  increasing  the 
risk  to  livestock  sellera. 

No  comments  were  received 
concerning  §  201.34.  This  regulation 
sets  forth  termination  of  market  agency, 
dealer,  and  packer  bonds  and  trust  fund 
agreements.  The  Agency  proposes  to 
modify  §  201.34(c)  to  include 
termination  procedures  for  trust 
agreements.  This  would  provide 
imiform  termination  for  all  bonds  and 
bond  equivalents. 

A  review  of  the  following  regulations 
has  been  cranpleted  and  the  Agency 


proposes  to  retain  each  in  its  present 

form: 

§  201.10    Requirements  and  procedures 

for  registration. 
§  201.28    Duplicates  of  bonds  or 

equivalents  to  be  filed  with  regional 

supervisor. 
§  201.29    Market  agencies,  packera  and 

dealers  required  to  file  and 

maintain  bonds. 
§  201.30    Amount  of  market  agency, 

dealer  and  packer  bonds. 
§  201.31    Conditions  in  market  agency, 

dealer  and  packer  bonds. 
§  201.32    Trustee  in  market  agency, 

dealer  and  packer  bonds. 
§  201.33    Persons  damaged  may 

maintain  suit;  filing  and 

notification  of  claims;  time 

limitation;  legal  expenses. 
In  the  process  of  reviewing  these 
regulations,  it  was  determined  that  they 
were  necessary  to  the  efficient  and 
effective  enforcement  of  the  P&S  Act 
and  to  the  orderly  conduct  of  the 
marketing  system.  The  absence  of  any  of 
the  regulations  would  be  detrimental  to 
the  industry  and  could  result  in 
increased  litigation. 

Two  comments  were  received 
concerning  §  201.10.  This  regulation 
specifies  the  requirements  and 
procedures  for  registration  for  those 
persons  desiring  to  operate  as  market 
agencies  or  dealers  as  defined  in  §  301 
of  the  Act.  Both  comments  were  from 
producer  associations  and  suggested 
§  201.10  be  amended  to  deny 
registration  to  any  applicant  for 
registration  with  a  prior  conviction  for 
fraud,  theft,  or  embHBzzlement. 

The  Agency  believes  this  concern  is 
sufficiently  addressed  in  §  201.10(b) 
which  specifies  that  if  the  Administrator 
has  reason  to  believe  the  applicant  is 
imfit  to  engage  in  the  activity  for  which 
application  has  been  made,  the 
applicant  will  be  afforded  an 
opportunity  for  a  full  hearing  for  the 
purpose  of  showing  cause  why  the 
application  should  not  be  denied.  This 
subsection  gives  the  Agency  authority  to 
review  each  application  and  to  deny 
registration  to  those  believed  unfit  to 
engage  in  the  business  of  a  market 
agency  or  dealer.  Therefore,  the  Agency 
proposes  to  retain  this  regulation  in  its 
present  form. 

No  comments  were  received 
concerning  §§  201.28.  201.29,  201.31. 
and  201.33. 

Regulation  §  201.30  sets  forth  the 
formulae  for  computing  bonds  for 
market  agencies,  dealers,  and  packers.  It 
also  provides  the  Administrator 
authority  to  adjust  the  level  of  bond 
required  whenever  he  determines  a 
bond  is  not  adequate  to  secure  the 
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obligations  of  the  person  or  firm.  Eight 
comments  were  received  from  producer 
associations,  trade  associations,  and 
selling  agencies  concerning  the  level  of 
bonds. 

Two  comments  recommended  bonds 
be  maintained  at  ciurent  levels  for 
auction  markets  and  dealers.  One 
comment  suggests  Grain  Inspection, 
Packras  and  Stockyards  Administration 
study  the  potential  of  developing 
alternative  means  of  providing  financial 
protection.  One  comment  suggested 
registrants  or  packers  who  do  a  good  job 
and  are  financially  sound  should  not  be 
penalized  and  bear  additional  costs  for 
the  actions  of  the  marginal  and  bad 
operators  in  the  industry  and  suggests 
the  Administrator  use  bis  authority  to 
require  higher  bonds  for  the  marginal  or 
bad  op>erator.  One  comment 
recommended  re-evaluating  the  formula 
used  to  establish  bond  levels  for  video 
auctions  and  suggested  the  bonds  of 
video  auctions  be  based  on  niunber  of 
sale  days  and  not  deUvery  days.  Three 
comments  recommended  bonding 
requirements  be  retained  but  should  be 
continually  reviewed  to  ensure  adequate 
protection.  One  comment  recommended 
bonding  regulations  be  strengthened  to 
provide  legitimate  protection,  but  gave 
no  specific  reconunendation. 

The  Agency  analjrzed  Clause  1 
(selling  agency)  and  Clause  2  (dealer/ 
buying  agency)  bond  claims  on  those 
persons  who  failed  financially  during 
the  period  1984  through  1991.  Sixty- 
eight  market  agencies  selling  on 
commission  failed  financially  diuing 
the  4-year  period  1984  to  1987,  with  11 
of  these  firms  having  inadequate  bond 
coverage.  These  financial  failures  were 
reduced  significantly  from  1988  to  1991. 
during  which  period  22  selling  agencies 
failed,  but  only  4  had  inadequate  bond 
coverage.  There  has  been  a  significant 
decline  in  financial  feiliues  of  auction 
markets  since  the  Agency  expanded  its 
custodial  account  audit  program. 
Therefore,  we  do  not  believe  it  is 
necessary,  at  this  time,  to  adjust  the 
level  of  bonds  for  market  agencies 
selling  on  commission. 

During  the  period  of  1984  through 
1991,  a  total  of  236  dealers  and  market 
agencies  buying  on  conunission  failed 
financially  with  claims  of  over  $24.7 
million  filed  against  $7  million  in  bond 
coverage.  This  resulted  in  losses  to 
livestock  sellers  of  over  $17.5  miUion. 
Most  of  the  claim  activity  took  place  on 
bonds  under  $25,000,  with  157  or  65 
percent  of  the  claims  filed  on  bonds  of 
$25,000  or  less.  However,  35  percent  of 
all  losses  (approximately  $6  miUion) 
occurred  on  bonds  $25,000  or  less  and 
14  percent  of  the  losses  (approximately 


$2.5  million)  occurred  on  $10,000 
bonds. 

Since  the  highest  number  of  claims 
occurred  in  the  $10,000  to  $25,000 
range,  two  alternative  bond  minimums 
were  examined  to  determine  if  raising 
the  minimum  bond  level  would 
significantly  reduce  the  number  of 
inadeqiiate  bonds.  The  two  alternatives 
were  to  raise  the  minimum  bond  to 
$20,000  or  to  $25,000. 

Approximately  3.600  bonds  in  the 
amoimts  of  $10,000  and  $15,000  and 
about  500  bonds  in  the  amount  of 
$20,000  would  be  affected  by  raising 
minimum  bond  levels.  The  average  loss 
reduction  per  year  at  the  minimum 
$20,000  level  would  have  been  $84,375 
compared  to  an  estimated  industry 
annual  cost  of  $249,000.  When  the 
minimum  is  set  at  the  $25,000  level,  the 
average  8-year  loss  reduction  would 
have  been  $118,000,  compared  to  an 
estimated  industry  annual  cost  of 
$402,000.  Neither  alternative  eliminates 
all  losses  to  sellers  and  the  additional 
recovery  is  deemed  not  significant  when 
compared  to  the  average  annual  loss  of 
$2.5  milUon.  This  study  also  disclosed 
that  77  percent  of  registrants  with 
$10,000  bond  coverage  made  Uvestock 
purchases  of  $500,000  or  less  annually. 

In  addition  to  reviewing  financial 
failures  over  the  8-year  period  covered 
by  the  bond  study,  the  Agency  also 
reviewed  financial  failures  of  registrants 
with  bonds  over  $75,000  for  the  period 
1987  through  1994,  to  determine  what 
affect  the  removal  of  the  10  percent 
threshold  would  have  on  bond  payouts 
to  claimants. 

Registrants  are  required  to  bond  for 
the  full  amount  up  to  a  "break  point" 
or  threshold  and  only  10  percent  of  the 
excess  above  this  threshold.  Bonds  of 
dealers  and  market  agencies  buying  on 
commission  (Clause  2)  are  capped  at 
$75,000  plus  10  percent  of  the  excess 
required  over  the  $75,000  threshold. 
Removal  of  the  threshold  would 
increase  total  1994  Clause  2  bond 
coverage  firom  the  current  $159.5 
miUion  to  $269.1  million.  This  increase 
would  affect  approximately  540 
registrants,  costing  dealers  and  market 
agencies  an  estimated  $822,000  per  year 
for  the  additional  coverage. 

Since  1987  twenty-three  dealers  or 
market  agencies  with  bonds  in  excess  of 
$75,000  have  failed  financially,  owing 
livestock  sellers  in  excess  of  $13.9 
miUion.  Only  2  registrant  bonds  were 
adequate  to  cover  aU  claims  and  21 
bonds  were  inadequate,  leaving  a 
shortage  owed  claimants  of  $11.7 
miUion.  If  the  10  percent  threshold  on 
bonds  over  $75,000  had  been  removed, 
the  bonds  for  18  registrants  would  stiU' 
have  been  inadequate  but  the  shortage 


due  livestock  seUers  would  have  been 
reduced  by  $3.7  miUion  to  $8.0  miUion. 
The  average  loss  would  have  been 
reduced  by  $462,500  per  year  compared 
to  an  annual  industry  cost  of  $822,000. 
However,  the  study  also  indicated  that 
for  5  of  the  8  years  reviewed,  the 
average  recovery  would  have  been  only 
$102,000.  Further,  the  recovery  would 
have  been  insignificant  compared  to  the 
losses  for  each  of  these  5  years  and 
would  have  been  less  than  35  percent 
for  1  of  the  other  3  years. 

The  Agency  does  not  believe  it  is 
advisable  to  increase  the  minimum 
bond  level  of  Clause  2  bonds  or  to 
remove  the  threshold  on  bonds  over 
$75,000  at  this  time.  Hie  cost  to  the 
industry  for  increasing  minimum  bond 
levels  would  far  outweigh  the  increased 
protection.  SmaU  dealers  and  market 
agencies  buying  on  conunission,  which 
include  48  percent  of  all  dealers  or 
market  agencies,  would  be  hardest  hit 
by  an  increase  in  bond  levels  and  may 
find  it  difficult  to  remain  in  business. 
The  Agency  also  beUeves  that  the  cost 
to  the  industry  of  removing  the  10 
percent  threshold  on  Clause  2  bonds 
over  $75,000  would  far  outweigh  the 
benefit  to  Uvestock  sellers  and  cause  an 
undue  hardship  on  larger  dealers  and 
market  agencies  buying  on  commission 
since  many  would  likely  be  unable  to 
obtain  the  required  bond  coverage.  The 
Agency  wiU  continue  to  review  the 
levels  of  bonds  and  to  study  alternative 
methods  of  providing  financial 
protection  to  livestock  seUers. 

The  proposed  changes  in  §  201.27 
(b)(1)  and  (b)(2)  and  in  §  201.34(c)  do 
not  impose  or  change  any  recordkeeping 
or  information  collection  requirements. 
Existing  requirements  in  these 
regulations  have  been  previously 
approved  by  OMB  under  Control  No. 
0590-0001. 

As  provided  by  the  Regulatory 
FlexibiUty  Act.  it  is  hereby  certified  that 
these  proposed  amended  rules  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
and  a  statement  explaining  the  reasons 
for  the  certification  is  set  forth  in  the 
foUowing  paragraph  and  is  being 
provided  to  the  Chief  Coimsel  for 
Advocacy  of  the  SmaU  Business 
Administration. 

WhUe  these  proposed  amended  rules 
impact  small  entities,  they  wiU  not  have 
a  significant  economic  impact  on  any 
entity,  large  or  small.  The  primary  effect 
of  the  changes  in  rules  §  201.27  (b)(1) 
and  (b)(2)  is  to  permit  funds  pledged 
under  bond  equivalents  to  be  on  deposit 
or  in  accoimts  that  are  FederaUy  insured 
and  to  permit  FederaUy  insured  banks 
or  other  institutions  to  issue  letters  of 
credit.  Eligible  institutions  would  no 
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longer  be  restricted  to  those  banks  or 
institutions  insured  by  FI^.  The 
primary  effect  of  the  rule  change  in 
§  201.34(c)  is  to  include  the  termination 
of  trust  agreements. 

These  rules  have  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
have  not  been  reviewed  by  OMB.  These 
amendments  do  not  impose  any  new 
paperwork  requirements  and  do  not 
have  impUcations  for  FederaUsm  imder 
the  criteria  of  E.0. 12612. 

These  rules  have  been  reviewed  under 
E.0. 12778,  Qvil  Justice  Reform.  If  these 
rules  are  adopted:  (1)  State  and  local 
laws  and  regulations  wiU  not  be 
preempted  unless  they  present  an 
irreconcilable  confUct  with  these  rules: 
(2)  no  retroactive  effect  wiU  be  given  to 
these  rules;  and  (3)  administrative 
proceedings  wiU  not  be  required  before 
parties  may  file  suit  in  coiut  chaUenging 
these  rules. 

List  of  Subjects  in  9  CFR  Part  201 

Bonding,  Dealer,  Mari^et  Agency, 
Packer,  Registration. 

Done  at  Washington,  DC,  this  14th  day  of 
August  1995. 
Calvin  W.  Watkios, 
Acting  Adciuiistrator,  Gmin  Inspection, 
Packm  and  Stockyards  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Grain  Inspection,  Packers 
and  Stod^ards  Administration 
proposes  to  amend  9  CFR  part  201  as 
foUows: 

PART  201— {AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  foUows: 

Aadunity:  7  U.S.C  204.  228:  7  CFR  2.17(e), 
2.56. 

2.  Revise  §  201.27(b)  as  foUows: 

§201.27    Underwriter:  equivalent  In  Heu  of 
bonds;  standard  forms. 

•       •        •       •       • 

(b)  Any  packer,  market  agency,  or 
dealer  required  to  maintain  a  siuety 
bond  imder  these  regulations  may  elect 
to  maintain,  in  whole  or  partial 
substitution  for  such  surety  bond,  a 
bond  equivalent  as  provided  below.  The 
total  amount  of  any  such  siuety  bond, 
equivalent,  or  combination  thereof, 
must  be  the  total  amoimt  of  the  surety 
bond  otherwise  required  under  these 
regulations.  Any  such  bond  equivalent 
must  be  in  the  form  of: 

(1)  A  trust  fund  agreement  governing 
funds  actually  deposited  or  invested  in 
fuUy  negotiable  obUgations  of  the 
United  States  or  FederaUy  insured 
deposits  or  accounts  in  the  name  of  and 
readUy  convertible  to  currency  by  a 
trustee  as  provided  in  §  201.32  or 


(2)  A  trust  agreement  governing  funds 
which  may  be  drawn  by  a  trustee  as 
provided  in  §  201.32,  under  one  or  more 
irrevocable,  transferable,  standby  letters 
of  credit,  issued  by  a  Federally  insured 
bank  or  institution  and  physicidly 
received  and  retained  by  such  trustee. 

*  •        •        •        • 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  0590-0001) 

3.  Revise  §  201.34(c)  as  foUows: 

§  201,34   Termination  of  marlwt  agenqf, 
daalsrand  packer  bonds. 

•  *       •       •       • 

(c)  Each  trust  fund  agreement  and 
trust  agreement  shaU  contain  a 
provision  requiring  that,  prior  to 
terminating  such  agreement,  at  least  30 
days  notice  in  writing  shall  be  given  to 
the  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration, 
U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  by  the  party 
terminating  the  agreement.  Such 
provision  shaU  state  that  in  the  event 
the  principal  named  therein  files  an 
acceptable  bond  or  bond  equivalent  to 
replace  the  agreement,  the  30-day  notice 
requirement  may  be  waived  and  the 
agreement  wiU  be  terminated  as  of  the 
effective  date  of  the  replacement  bond 
or  bond  equivalent. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nimiber  0590-0001) 

[PR  Doc  95-20492  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[DocfcMNo.95-ANE-12] 

Airwortliiness  Directives;  AlliedSlgnal, 
inc.  LTS101-600  Series  Turboshaft 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
AlUedSignal,  Inc.  LTSlOl-600  series 
tiuboshaft  engines.  This  proposal  would 
reqiiire  installation  of  an  improved 
design  fuel  control.  This  proposal  is 
prompted  by  reports  of  fuel  control 
bearings  failing  prior  to  the 
recommended  overhaul  period.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  fuel  control 
faUure,  which  coiild  result  in  an 


uncommanded  increase  or  decrease  in 
engine  power. 

DATES:  Comments  must  be  received  by 
September  20, 1995. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-12, 12  New  England  Executive 
Park.  BurUngton.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  betMreen  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Customer  Support.  AlUedSignal 
Engines.  550  Main  St.,  Stratford,  CT 
06497-7593;  telephone  (203)  385-1135, 
fax  (203)  385-1272.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dave  Keenan,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  PropeUer  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7139, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
commvuiications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  spedficaUy  invited  on 
the  overaU  regulatory,  economic, 
environmental,  and  mergy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  95-ANB-12."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-12, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  AlliedSignal,  Inc.  Models 
LTS101-600A-2/A-3  tiirboshaft  engine 
utilizes  an  AUiedSignal  Aerospace 
Equipment  Division  (formerly 
AUiedSignal  Controls  and  Accessories/ 
Bendix)  fuel  control.  Part  Number  (P/N) 
4-301-098-XX  or  P/N  4-301-288-XX. 
mated  to  a  Chandler  Evans  fuel  pump, 
P/N  4-301-128-03.  An  early  design  of 
the  LTSlOl  fiiel  pump  shaft  seal  had  a 
tendency  to  leak  fuel  briefly  during 
engine  starts.  As  the  fuel  control  shaft 
mates  with  the  fuel  pimip  shaft,  the 
leakage  could  enter  the  Kiel  control 
drive  bearings,  which  are  lubricated 
with  Rheotemp  500,  a  blue  grease  for 
which  fuel  is  a  solvent.  The  fuel  control 
bearing  grease  could  then  become 
washed  out,  and  the  bearings  may  not 
be  capable  of  continuing  to  operate  for 
the  recommend  overhaul  period  of 
2,400  hours.  This  condition,  if  not 
corrected,  could  result  in  a  fuel  control 
£idlure,  which  could  result  in  an 
uncommanded  increase  or  decrease  in 
engine  power. 

To  reduce  the  impact  of  blue  grease 
washout,  AlliedSignal  Aerospace 
Eqmpment  Division  has  improved  the 
bearing  design  by  using  the  existing  ball 
bearing  with  a  Meldin  impregnated 
bearing  retainer  (cage).  Meldhi  8100  is 
a  porous  polymide  that  retains 
Rheotemp  500  grease  after  exposiue  to 
fuel. 

The  Federal  Aviation  Administration 
(FAA)  has  reviewed  and  approved  the 
technical  contents  of  AUiedSignal 
Engines  Service  BuUetin  (SB)  No. 
LTSlOlA-73-20-0166.  Revision  1, 
dated  November  21, 1994,  that  describes 
procedures  for  installing  improved  fuel 
controls. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  the  installation  of  an  improved 
fuel  control  in  accordance  with  Service 
BuUetin  LTSlOlA-73-20-0166.  The 
instaUation  would  be  required  at  the 
next  replacement  of  an  affected  fuel 
control,  or  not  exceeding  300  hours  time 
in  service  (TIS)  after  the  effective  date 
of  this  airworthiness  directive  (AD),  or 


December  1, 1995,  whichever  occurs 
first.  The  comphance  time  is  based  on 
the  fact  that  the  main  fuel  control 
bearing  failiues  are  random  in  nature 
and  are  dependent  upon  fuel 
occasionally  leaking  past  the  fuel  pump 
drive  shaft  seal.  The  FAA  has 
determined  that  the  existing  LTSlOl 
maintenance  requirements,  along  with 
design  changes  made  to  the  main  fuel 
pump,  will  significantly  minimize  the 
potential  for  future  events  during  this 
drawdown  period.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

The  FAA  estimates  that  216  engines 
instaUed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2.5 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,000  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $248,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  wiU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101, 40113, 
44701. 

§39.13   (AmetMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal,  Inc.:  Docket  No.  g5-ANE-12. 

Applicability:  AlliedSignal,  Inc.  Models 
LTS101-600A-2  and  A-3  tUTt>oshaft  engines, 
installed  on  but  not  limited  to  Eurocopter 
AS350  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  imsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  ot 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fuel  control  failure,  which 
could  result  in  an  uncommanded  increase  or 
decrease  in  available  engine  power, 
accomplish  the  following: 

(a)  At  the  next  replacement  of  an  affected 
fuel  control,  prior  to  acciimulating  300  hours 
time  in  service  (TIS)  after  the  effective  date 
of  this  AD,  or  December  1, 1995,  whichever 
occurs  first,  accomplish  the  following  in 
accordance  with  AlliedSignal  Engines 
Service  Bulletin  (SB)  No.  LTSlOlA-73-20- 
0166.  Revision  1,  dated  November  21, 1994: 

(1)  For  AlliedSignal,  Inc.  Model  LTSlOl- 
600A-2  engines,  install  an  improved  fuel 
control.  P/N  4-301-098-O4  with  "B"  or  "BF" 
stamped  on  the  data  plate  after  the  dash 
number  of  the  AlliedSignal  Aerospace 
Equipment  Division  (formerly  AlliedSignal 
Controls  and  Accessories/Bendix)  P/N,  or  P/ 
N  4-301-098-15. 

(2)  For  AlliedSignal.  Inc.  Model  LTSlOl- 
600A-3  engines,  install  an  improved  fuel 
control,  P/N  4-301-288-02  with  "B"  or  "BF" 
stamped  on  the  data  plate  after  the  dash 
number  of  the  AlliedSignal  Aerospace 
Equipment  Division  (formerly  AlliedSignal 
Controls  and  Accessories/Bendix)  P/N,  or  P/ 
N  4-301-288-O4. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Neto:  InfDrmation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Cert^Bcation  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  In  Burlington,  Massachusetts,  on 
August  15, 1995. 
Jamas  Clonas, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-20621  Filed  8-18-95;  8:45  am) 
HLUNO  COM  4Sie-13-U 


14CFRPart39 

[Doetot  No.  Se-NM'l  14-AO] 

AInMorthlneee  DIreetlvee;  McDonnell 
Douglas  Model  MD-11  Sertos 
Airplanes 

AQBiCY:  Federal  Aviation 

Administration,  EKTT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the  , 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  certain 
McOonneU  Dou^as  Model  MD-11 
series  airplanes,  that  currendy  requires 
visual  inspections  to  detect  cracking  of 
the  outboard  and  inboard  siuiaces  of  the 
upper  spar  angles  of  the  wing  pylons, 
and  repair  of  any  cracked  upper  spar 
angles.  This  action  would  require  eddy 
ciurent  inspections  to  detect  cracking  of 
the  upper  spar  angles  on  the  left  and 
right  sides  of  the  wing  pylons,  and 
replacement  of  the  spar  angles  as 
terminating  action  for  the  inspections. 
This  prop<»al  is  prompted  by  the 
development  of  a  modification  that 
positively  addresses  the  imsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  load-carrying  and  fail-safe 
capability  of  the  upper  inboard  spar  cap 
of  the  wing  pylon,  which  could 
subsequently  reduce  the  structural 
integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  17, 1995. 

ADDRESSES:  Submit  comments  in  . 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  95-NM- 
114-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  fiom 
McDonneU  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beadi, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
16C*1  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mine,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712: 
telephone  (310)  627-5324;  fax  (310) 
627-5210. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shaU 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  c(»nmunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tiiis  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specificaUy  invited  on 
the  overaU  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AU  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice, 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-114-AD."  The 
postcard  wUl  be  date  stamped  and 
returned  to  the  commenter. 


ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-114-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  February  23, 1995,  the  FAA  issued 
AD  95-04-15,  amendment  39-9167  (60 
FR  11623,  March  2, 1995),  which  is 
applicable  to  certain  McDonneU 
E>ouglas  Model  MD-11  series  airplanes. 
That  AD  requires  initial  and  repetitive 
visual  inspections  to  detect  cracking  of 
the  outboard  and  inboard  surfaces  of  the 
upper  spar  angles  on  the  number  1  and 
number  3  wing  pylons.  That  AD  also 
requires  repair  of  cracked  upper  spar 
angles.  AdditionaUy,  that  AD  requires 
that  operators  report  the  results  of  the 
initial  and  repetitive  visual  inspections 
to  the  FAA.  That  AD  action  was 
prompted  by  a  report  of  cracking  of  the 
upper  inbowd  spar  cap.  The 
requirements  of  that  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  airplane  due  to  cracking  in  the 
upper  inboard  spar  cap. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDotmeU  Douglas  Alert  Service 
BuUetin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995,  which  describes 
procedures  for  visual  inspections  to 
detect  cracking  of  the  outboard  and 
inboard  surfaces  of  the  upper  spar 
angles  on  the  number  1  and  number  3 
wing  pylons.  It  also  describes 
procedures  for  eddy  current  inspections 
to  detect  cracldng  on  the  forward  end  of 
the  left  and  right  sides  of  the  upper  spar 
angles  on  the  number  1  and  number  3 
wing  pylons. 

The  FAA  has  also  reviewed  and 
approved  McDonneU  E)ouglas  Service 
BuUetin  MDll-54-049  ROl,  Revision  1, 
dated  May  18, 1995,  which  describes 
procedures  for  replacement  of  the  upper 
spar  angles  on  the  left  and  right  sides  of 
the  number  1  and  number  3  wing 
pylons.  AccompUshment  of  this 
replacement  eliminates  the  need  for  the 
repetitive  visual  and  eddy  current 
inspections  of  this  area. 

In  the  preamble  to  AD  95-04-15,  the 
FAA  indicated  that  the  repetitive  visual 
inspections  required  by  that  AD  were 
considered  "interim  action,"  and  that 
additional  rulemaking  action  was  being 
considered.  The  FAA  has  determined 
that  eddy  current  inspections  of  the  spar 
angles  and  eventual  replacement  of  the 
spar  angles  will  positively  address  the 
unsafe  condition  identified  as  loss  of 
load-carrying  and  fail-safe  capabiUty  of 
the  upper  inboard  spar  cap  of  the  wing 


43416 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21.  1995  /  Proposed  Rules 


pylon,  which  could  subsequently 
reduce  the  structural  integrity  of  the 
airplane.  Based  on  this  determination, 
the  FAA  finds  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  rule  follows  from  that 
determination. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AO  95-04-15  to  continue  to 
requdre  visual  inspections  to  detect 
cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles  on  the 
number  1  and  number  3  wing  pylons.  It 
would  also  continue  to  require  operators 
to  report  inspection  results  to  the  FAA. 

The  propc»ed  AO  would  also  require 
eddy  current  inspections  to  detect 
craddng  on  the  forweutl  end  of  the  left 
and  right  sides  of  the  upper  spar  angles 
on  the  number  1  and  number  3  wing 
pylons,  and  replacement  of  the  upper 
spar  angles  on  the  left  and  right  sides  of 
the  number  1  and  number  3  wing 
pylons.  Accomplishment  of  this 
replacement  would  constitute 
terminating  action  for  the  required 
visual  and  eddy  current  inspections. 

The  inspection  and  replacement 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  proposed  AD  also  would  require 
the  repair  of  any  cracking  found  during 
either  a  visual  or  the  eddy  current 
inspection  in  accordance  with  a  method 
approved  by  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operates  may 
mistmderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  123  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  47  airplanes  of  U.S. 
registry  would  be  affected  by  this 
projposed  AD. 

Ine  visual  inspections  that  are 
currently  required  by  AD  95-04-15  take 


approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiires,  the  total  cost  impact  on. 
U.S.  operators  of  the  actions  ciirrenUy 
required  is  estimated  to  be  $28,200,  or 
$600  per  airplane. 

The  eddy  current  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  on 
U.S.  operators  of  this  proposed 
inspection  requirement  is  estimated  to 
be  $28,200  or  $600  per  airplane. 

The  new  requirement  to  replace  the 
spar  angle  that  is  proposed  in  this  AD 
action  would  take  approximately  440 
work  hours  to  accomplish  the 
replacement  of  one  spar  angle  per  wing 
pylon  (with  two  wing  pylons  per 
airplane),  or  550  work  hours  to 
accomplish  the  replacement  of  two  spar 
angles  per  wing  pylon  (with  two  wing 
pylons  per  airplane),  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufactiuer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  on  U.S.  operators  of  the 
proposed  replacement  requirement  is 
estimated  to  be  $26,400  to  replace  one 
spar  angle  per  wing  pylon  (or  $52,800 
per  airplane),  or  $33,000  to  replace  two 
spar  angles  per  wing  pylon  (or  $66,000 
per  airplane). 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  current  or 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  wotild 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
AOORESSES. 

List  of  Sobjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101. 40113, 
44701. 

139.13    [Amendwq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9167  (60  FR 
11623,  March  2, 1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

MdXuuiell  DouglaK  Docket  95-NM-114- 
AD.  Supersedes  AD  95-04-15. 
Amendment  39-9167. 

Applicability:  Mcxiel  MD-11  series 
airplanes,  certificated  in  any  category,  that 
are  listed  in  the  following  service  bulletins: 
— McDonnell  Douglas  Alert  Service  Bulletin 

MD11-54A049  R03.  Revision  3.  dated  May 

18. 1995.  identified  as  Groups  n,  DI,  and 

IV  airplanes;  and 
— McDonnell  Douglas  Service  Bulletin 

MDll-54-04g  ROl.  Revision  1,  dated  May 

18. 1995. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  load-carrying  and  bil- 
■afe  capability  of  the  upper  inboard  spar  cap 
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of  the  wing  pylon,  which  could  subsequently 
reduce  the  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  For  Groups  II,  m,  and  IV  airplanes,  as 
listed  in  McDcmnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18. 1995:  Within  30  days  after 
March  17. 199S  (the  effective  date  of  AD  95- 
04-15,  amendment  39-9167),  or  within  60 
days  after  accomplishing  the  immediately 
preceding  visual  inspection  required  by 
paragraph  (b)  of  AD  95-04-15,  whichever 
occurs  later,  perform  a  visual  inspection  to 
detect  cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles,  part 
numbers  (P/N)  AUB7519-1/-2,  on  the 
number  1  and  number  3  wing  pylons,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MDl  1-54A049  ROl , 
Revision  1,  dated  February  7, 1995;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MDl  1-54 A049  R03.  Revision  3,  dated  May 
18. 1995.  Repeat  this  inspection  thereafter, 
prior  to  further  flight,  following  each 
incident  of  excessive  maneuver,  tiirbuleoce 
overload  (as  defined  in  MD-11  Aircraft 
Maintenance  Manual,  chapter  05-51-01),  or 
hard  landing  (as  defined  in  MD-11  Aircraft 
Maintenance  Manual,  chapter  05-51-03). 

(1)  If  no  cracking  is  detected,  repeat  the 
visual  ins{>ection  thereafter  at  intervals  not  to 
exceed  60  days  or  300  landings,  whichever 
occurs  earlier,  until  the  requirements  of 
paragraph  (d)  of  this  AD  are  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note  2:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  (b)  of  AD 
95-04-15.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  95-04-15, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  60  days  or  300  landings,  whichever 
occurs  earlier,  after  the  last  insp)ection 
performed  in  accordance  with  paragraph  (b) 
of  AD  95-04-15. 

(b)  For  Groups  n,  m,  and  IV  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18. 1995:  Accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Within  30  days  after  the  effective  date 
of  this  AD,  or  withia  60  days  after 
accomplishing  the  immediately  preceding 
visual  inspection  required  by  paragraph  (a)  of 
this  AD,  whichever  occurs  later:  Perform  a 
visual  inspection  to  detect  cracking  of  the 
outboard  and  inboard  surfaces  of  the  upper 
spar  angles,  P/N's  AUB7519-1/-2,  on  the 
number  1  and  number  3  wing  pylons,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-54A049  R03, 
Revision  3,  dated  May  18, 1995.  Repeat  this 
inspection  thereafter,  prior  to  further  flight, 
following  each  incident  of  excessive 
maiieuver,  turbulence  overload  (as  defined  in 
MD-11  Aircraft  Maintenance  Manual, 
Chapter  05-51-01),  or  hard  landing  (as 
defined  in  MD-11  Aircraft  Maintenance 
Manual,  Chapter  05-51-03). 


(i)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  60  days  or  300  landings,  whichever 
occurs  earlier,  until  the  requirements  of 
paragraph  (d)  of  this  AD  are  accomplished. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO,  PAA,  Transport  Airplane 
Directorate. 

(2)  Within  15  months  after  the  effective 
date  of  this  AD,  perform  an  eddy  current 
inspection  to  detect  cracking  of  the  left  and 
right  angles  of  the  upper  spar  angles  on  the 
forward  end,  P/N  AUB7519-1/-2,  on  the 
number  1  and  number  3  wing  pylons,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-54A049  R03, 
Revision  3,  dated  May  18, 1995. 

(i)  If  no  cracking  is  detected,  rep>eat  the 
eddy  cxirrent  inspection  thereafter  at 
intervals  not  to  exceed  15  months,  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(c)  For  Groups  II,  ID,  and  FV  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995:  At  the  applicable  time 
specified  in  either  paragraph  (c)(1)  or  (cH2) 
of  thflr  AD,  submit  a  report  of  the  results 
(positive  findings  only)  of  the  inspections 
required  by  paragraph  (b)  of  this  AD  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  or  fax  the  report  to  (310) 
627-5210.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
porvisioos  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  C^IB  Control  Number  2120-005S. 

(1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  a  report  of  positive  findings 
within  10  days  after  performing  any  of  the 
iitspections  required  by  paragraph  (b)  of  this 
AD. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  the  effective  date  of  this  AD. 

(d)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  MDl  1-54-049  ROl, 
Revision  1,  dated  May  18, 1995,  accomplish 
the  requirements  of  paragraphs  (dKl)  and 
(d)(2)  of  this  AD. 

(1)  For  pylons  on  which  no  cracking  of  the 
upfter  spar  angles  has  been  detected  during 
the  insjiections  required  by  either  paragraph 
(a)  or  (b)  of  this  AD:  Within  5  years  after  the 
effiective  date  of  this  AD,  replace  the  spar 
angles  with  new  spar  angles  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
MDll-54-049.  dated  March  31, 1995;  or 
McDonnell  Douglas  Service  Bulletin  Kfi)ll- 
54-049  ROl,  Revision  1,  dated  May  18, 1995. 

(2)  For  pylons  on  which  cracking  of  the 
upper  spar  angles  has  been  repaired  in 


accordance  with  Rohr  Service  Bulletin  MDll 
54-190,  dated  March  3, 1995:  Within  15 
months  after  accomplishment  of  the  repair, 
replace  the  spar  angles  with  new  spar  angles 
in  accordance  with  McDoimell  Douglas 
Service  Bulletin  MDll-54-049,  dated  March 
31, 1995;  or  McDonnell  Douglas  Service 
Bulletin  MDll-54-049  ROl,  Revision  1. 
dated  May  18, 1995. 

(e)  Replacement  of  the  spar  angles  in 
accordance  with  McDonnell  Doi;^as  Service 
Bulletin  MDll-54-049,  dated  March  31, 
1995;  or  McDonnell  Douglas  Service  Bulletin 
MDll-54-049  ROl,  Revision  1,  dated  May 
18, 1995,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraphs  (a)  and  (b)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adfiistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  Augxist 
15, 1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 

(FR  Doc.  95-20630  Filed  8-18-95;  8:45  am] 

WLLMO  CODE  4»1»-1»-U 


14  CFR  Part  39 

[Docket  No.  95-NM-39-AD] 

Airworthiness  Directives;  McOormeH 
Douglas  Model  MD-1 1  Series 
Airplanes  and  Model  DC-10-30.  DC- 
1<M0,  and  KC-10A  (Military)  Airplane* 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDoimell  Douglas  Model  MD- 
11  series  airplanes  and  Model  DC-10- 
30.  DC-10-40,  and  KC-lOA  (military) 
airplanes.  For  Model  MD-11  series 
airplanes,  this  proposal  would  require 
an  inspection  to  determine  the  serial 
number  of  the  forward  trunnion  bolts  on 
the  main  landing  gear  (MLG),  and 
rework  or  replacement  of  the  bohs,  if 
necessary.  For  Model  DC-10-30,  DC- 
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lO-M.  and  KC-lOA  (nilitary)  airplane*, 
this  proposal  would  require  an 
in^iecti(»  for  evidence  of  missing 
chrome  and  for  corrosion  on  the  chrome 
sur&ces,  or  verification  that  the  forward 
trunnion  bolts  have  been  chrome  plated 
in  a  specific  manner,  and  rework  or 
replacement  of  the  bolts,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
chrome  flaking  on  the  bearing  surface  of 
the  trunnion  bolts  due  to  improper 
cleaning  of  the  base  material  prior  to 
dirome  plating.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  i»emature  failure  of  the 
trunnion  bolts  and  subsequent  collapse 
of  the  MLG  as  a  result  of  severe 
corrosion  on  the  bearing  surface  and  in 
the  mechanical  fuse  due  to  chrome 
flaking. 

DATES:  Commoits  must  be  received  by 
October  17, 1995. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-4JM- 
39-AD,  1601  Und  Avenue,  SW., 
Reaton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
locaticm  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90601-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Suppmt.  Dept.  L51.  M.a  2-98.  This 
inftomaticm  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960'- 
Paramount  Boulevard.  Lakewood, 
California. 

FOR  FWrrHER  MFOfMATKM  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 

SUPPt.EMENTARY  mfORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commtmications 
received  cm  or  before  the  closing  date 


for  otHBiMBts.  sperified  above,  will  be 
considered  befwe  tddng  action  on  the 
pKHMised  rule.  The  im>posals  contained 
in  this  notice  may  be  changed  in  li^t 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroamental,  and  eaogy  aspects  of 
the  fHt>po8ed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  eadi  FAA-public  contact 
concerned  with  the  sidMtance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  a^-oddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbiUty  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  TranspcHt  Airplane  Directorate, 
ANM-103,  Attenticm:  Rules  Docket  No. 
95-4^M-39-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuaaioa 

The  FAA  has  received  reports  of 
chrome  flaking  on  the  bearing  surface  of 
the  fwward  trunnion  bolts  installed  on 
the  main  landing  gear  (MLG)  of 
McDonnell  Dou^as  Model  MD-11 
series  airplanes  and  Model  DC-10-30 
and  -40  airplanes.  Sudi  chrome  flaking 
has  resulted  in  severe  corrosion  on  the 
bearing  surface  and  in  the  mechanical 
fuse.  This  condition  has  been  attributed 
to  improper  cleaning  of  the  base 
material  prior  to  chrome  plating.  This 
condition,  if  not  corrected,  could  result 
in  prematiue  feilure  of  the  trunnion 
bolts  and  subsequent  collapse  of  the 
MLG. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-1 1  Service 
Bulletin  32-45,  Revision  1,  dated  May  1, 
1995,  which  describes  procedures  for  a 
visual  inspection  of  Model  MD-11 
series  airplanes  to  determine  the  serial 
niunber  of  the  forward  trunnion  bolts, 
pari  number  ARG7558-503  or 
ARG7558-505.  on  the  right  and  left 
MLG's.  The  service  bulletin  also 
provides  procedures  for  rework  or 
replacement  of  the  bolts  with 
serviceable  parts,  if  necessary. 
Accomplishment  of  the  reworic  or 
replacement  will  minimize  the 
possibility  of  chrome  flaking  on  the 
forward  trunnion  bolts. 


llie  FAA  also  has  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  DCia-32-23g.  Revision  1. 
dated  June  6, 1995,  which  describes 
procedures  for  a  visual  inspection  of 
Model  DC-10-30.  DC-10-40,  and  KG- 
IQA  (military)  airpluies  for  evidence  of 
missing  chrome  and  for  corrosion  on  the 
chrome  surfaces  of  the  trunnion  bolts,  or 
verification  that  the  forward  trunnion 
bolts  have  been  chrome  plated  in  a 
specific  manner.  The  service  bulletin 
also  provides  procedures  for  certain 
reworic  or  replacement  of  the  bolts  with 
serviceable  parts,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposal  would  require 
the  following: 

For  Model  MD-11  series  airplanes, 
this  proposal  would  require  an 
inspection  to  determine  the  serial 
number  of  the  forward  trunnion  bolts, 
and  rework  or  replacement  of  the  bolts 
with  serviceable  parts,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
MD-11  service  bulletin  described 
previously. 

For  Model  DC-10-30,  DC-10-40.  and 
KC-lOA  (military)  airplanes,  this 
proposal  would  require  an  inspection 
for  evidence  of  missing  chrome  and  for 
corrosion  on  the  chrome  surfaces,  or 
verification  that  the  forward  trunnion 
bolts  have  been  chrome  plated  in  a 
specific  manner;  and  rework  or 
replacement  of  the  boks  with 
serviceable  parts,  if  necessary.  A  portion 
of  the  rework  would  be  requked  to  be 
accomplished  in  accordance  with  the 
Component  Maintenance  Manual  or  a 
method  approved  by  the  FAA.  Other 
corrective  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
DC-10  service  bulletin  described 
previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operatore  may 
misimderstand  the  legal  effect  of  AO's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
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been  included  in  this  notice  to  clarify 
this  loi^-standing  requirement. 

There  are  approximately  414  Model 
MD-11  series  airplanes  and  Model  DC- 
10-30.  DC-10-40,  and  KC-lOA 
(military)  airplanes  of  the  afiiected 
design  in  the  woridwide  fleet  The  FAA 
estimates  that  196  airplanes  of  U.S. 
registry  would  be  affacted  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hoiu  per  airplane 
to  aoccHnplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
worii  hour.  Based  on  these  figiues,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operatore  is  estimated  to  be 
$11,760.  or  $60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  acc(»danoe  with  Executive  Oder 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "signiflnmit  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econ(Hnic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub|acts  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
nfety.  Safety. 

The  Pinpuaed  Aaendiiient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulaticms 
(14  CFR  part  39)  as  follows: 


PAWTW    AWWOWTHINESS 
DMECnVES 

1.  71m  authority  citation  for  part  39 
ocmtinues  to  read  as  follows: 

49  use  106(g),  40101, 40113, 


44701. 


f3l.1l 

2.  Secticm  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Dmiglas:  Docket  95-NM-39-AD. 

Applicability:  Modal  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-11  Service  Bulletin  32-45,  Revision  1, 
dated  May  1, 1995;  and  Model  DC-10-30, 
DC-10-40,  and  KC-lOA  (military)  airplanes, 
as  listed  in  McDonnell  Douglas  DC-10 
Service  Bulletin  DClD-32-239,  Revision  1, 
dated  June  6, 1995;  certificated  in  any  ' 
category. 

Net*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sul^ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  oon^guration  eliminates  the  unsafb 
condition;  at  difiisrent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airjriane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
acccHnplished  previously. 

To  prevent  premature  failure  of  the 
trunnion  bolts  and  subsequent  collapse  of  the 
main  landing  gear  (MLG),  accomplish  the 
following: 

(a)  For  Model  MD-11  series  airplanes: 
Within  18  months  after  the  effective  date  of 
this  AD,  perform  a  visual  inspection  to 
determine  the  serial  numlwr  of  the  forward 
tnmnion  bolts,  part  number  ARG7S58-503  or 
ARG755»-505,  on  the  right  and  left  MLG's, 
in  accordance  with  McDonnell  Douglas  MD- 
11  Service  Bulletin  32-45,  Revision  1,  dated 
May  1, 1995. 

(1)  If  the  serial  number  of  the  trunniqp  bolt 
is  STR0217,  STR0232.  STR0237  through 
STR0242  inclusive,  or  STR0244  throu^ 
STR02M  inclusive;  or  if  the  tnmnion  bolt 
has  Iwen  chrome  plated  in  acoxdance  with 
the  Component  Maintenance  Manual  (CMM), 
Chapter  2&-10-O2,  Revision  31,  dated 
September  1, 1991,  since  original 
manubcture:  No  further  action  is  required  by 
this  AD. 

^(2)  For  tnmnion  bolts  other  than  those 
identified  in  paragraph  (a)(1)  of  this  AD: 
Prior  to  further  Qight  remove  the  chrome 
plating  OL  the  tnmnion  bolt,  replace  the 
plating,  and  reinstall  the  reworked  trunnion 


boh;  or  replace  the  tnmnioa  bok  with  a 

serviceable  part;  in  accordance  with 
McDonnell  Douglas  MD-1 1  Service  Bulletin 
32-45,  Revision  1,  dated  May  1,  1995. 

(b)  For  Model  MD-11  series  airplanes: 'As 
of  the  efiiective  date  of  this  AD,  no  person 
shall  install  a  trunnion  bolt  having  part 
niunber  ARG755S-503  or  ARG755S-50S  on 
the  right  or  left  MLG  of  any  airplane  unless 
the  bolt  meets  the  condition  specified  in 
either  paragraph  (b)(1),  (b)(.  .  or  (bX3)  of  this 
AD. 

(1)  The  trunnion  bolt  bears  the  serial 
number  STR0217,  STR0232,  STR0237 
through  STR0242  inclusive,  or  STR0244 
through  STR0284  inclusive:  or 

(2)  The  tnmnion  bolt  has  been  chrome 
plated  in  accordance  with  the  CMM,  Chapter 
20-10-02,  Revision  31,  dated  September  1, 
1991,  since  original  manufecture;  or 

(3)  The  trunnion  bolt  has  been  reworked  in 
accordance  with  McDonnell  Douglas  MD-11 
Service  Bulletin  32-45,  Revision  1,  dated 
May  1. 1995. 

(c)  For  Model  DC-10-30,  DC-10-40,  and 
KC-lOA  (military)  airplanes:  Within  IS 
nranths  after  the  effective  date  of  this  AD, 
accomplish  either  paragraph  (cKl)  or  (cX2]  of 
this  AD,  as  applicable,  in  accordance  with 
McDonnell  Douglas  E)C-10  Service  Bulletin 
DClO-32-239.  Revision  1.  dated  June  6, 
1995. 

(1)  For  airplanes  on  which  the  forward 
tnmnion  bolts,  part  number  (P/N)  A1?G755S- 
501,  installed  on  the  left  and  right  MLG's, 
have  acciunulated  6,(X)0  or  more  total  flight 
hours  or  2,006  or  more  total  flight  cycles  as 
of  the  date  of  the  inspection:  Remove  the 
bolts  and  perform  a  visual  inspection  for 
evidence  of  missing  chrome  and  for  corrosion 
on  the  chrome  surfaces,  in  accordance  with 
the  service  bulletin. 

(i)  If  no  evidence  of  missing  chrome  and 
no  corrosion  on  the  chrome  surfaces  are 
found,  no  further  action  is  required  by  this 
AD. 

(ii)  If  any  evidence  of  missing  chrome  or 
any  corosion  on  the  chrome  surfeces  is 
found,  prior  to  further  flight,  accomplish 
either  paragraph  (cMl)(ii)(A)  or  (cKlXii)(B]  of 
this  AD. 

(A)  Remove  the  chrcMne  plating  on  the 
trunnion  bolt  in  accordance  with  the  service 
bulletin:  replace  the  plating  in  accordance 
with  the  CMM,  Chapter  20-10-02,  Revision 
31,  dated  September  1, 1991,  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  Designated  Engineering 
Representative  [DER]  who  has  been  given  a 
special  delegation  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate,  to 
make  such  a  finding;  and  reinstall  the 
reworked  bolt  in  accordance  with  the  service 
bulletin.  Or 

(B)  Replace  the  truimion  bolt  mtb  a 
serviceable  part  in  accordance  with  the 
service  bulletin. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (c)(1)  of  this  AD: 
Verify  whether  the  forward  tnmnion  bolts, 
part  number  (P/N)  ARG7558-501,  installed 
on  the  left  and  right  MLG's,  have  been 
chrome  plated  since  original  manufecture,  in 
accordance  with  the  CMM,  Chapter  20-10- 
02,  Revision  31,  dated  September  1, 1991,  or 
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in  Mcordaoce  with  a  method  approved  by  a 
McDonnell  Etouglas  DER  who  has  b«eB  given 
a  special  delegation  by  the  Manager.  Los 
Angeles  AGO,  to  make  such  a  finding. 

(i)  If  the  bolts  have  been  chrome  plated 
since  original  manufacture,  in  accordance 
with  the  CMM,  Chapter  20-10-02,  Revision 
31,  dated  September  1, 1991.  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager,  Los 
Angeles  AGO,  to  make  such  a  finding:  No 
further  action  is  required  by  this  AD. 

(ii)  If  any  boh  has  not  been  chrome  plated 
siiK8  original  manufacture,  in  accordance 
with  the  CMM,  Chapter  20-10-02.  Revision 
31,  dated  September  1, 1991,  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager,  Los 
Angeles  ACO,  to  make  such  a  finding:  Prior 
to  further  flight,  accomplish  the  requirements 
of  either  paragraph  (c)(l)(ii)(A)  or  (cMl)(ii)(B) 
of  this  AD  in  accordance  with  the  service 
bulletin. 

(d)  For  Model  DC-10-30,  DC-10-40,  and 
KC-lOA  (military)  airplanes:  As  of  the 
eflective  date  of  this  AD,  no  person  shaH 
install  a  trunnion  bolt,  having  part  number 
ARG755»-501,  on  the  right  ot  left  MLG  of 
any  airplane  unless  the  bolt  meets  the 
condition  specified  in  either  paragraph  (dXD. 
(dK2),  (d)(3).  or  (d)(4)  of  this  AD. 

(1)  The  trunnion  bolt  has  been  chrome 
plated  in  accordance  with  the  CMM,  Chapter 
20-1 0-02,  Revision  31,  dated  September  1, 
1991,  since  original  manufacture;  or 

(2)  The  trunnion  bolt  has  been  chrome 
pkted  in  accordance  with  a  method 
approved  by  a  McDonnell  Douglas  DER  who 
haa  been  given  a  special  delegation  by  the 
Manager,  Los  Angeles  ACO,  to  make  such 
findings;  or 

(3)  The  bolt  has  been  reworked  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  DClO-32-239,  Revision  1, 
dated  June  6, 1995;  or 

(4)  The  bolt  has  accumulated  6,000  or  more 
total  flight  hours  or  2,000  or  more  total  flight 
cycles  and  has  been  visually  inspected  ficv 
evidence  of  missing  chreme  and  for  corroeion 
on  the  chrome  surfaces,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
DCl 0-32-239,  Revision  1,  dated  Itine  ft, 
1995,  and  no  evidence  of  missing  chrome  or 
corrosion  on  the  chrome  surfaces  was  found. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
acccffdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Ranton,  Washington,  on  August 
15, 1995. 
SJl.MiUer, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-20631  Filed  8-18-95;  8:45  ami 
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14CFRPart71 

[Airaf>ac«  Docket  No.  96^50-17] 

Proposed  Amendment  to  Class  E 
Airspace;  Leesburg,  FL 

AGENCY:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Leesburg,  FL.  A  NDB  RWY  31  Standard 
Instrument  Approach  Procedure  (SLAP) 
has  been  developed  for  the  Leesburg 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrum«at  fl^t  rules  (IFR) 
operations  at  the  airport. 

DATES:  Comments  must  be  received  (Hi 
or  before  October  8, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  IDocket  No. 
95-ASO-17,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  o£5cial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Coliunbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  MFOfMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch.  Ait  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATKM: 

Coouneots  iBvited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supp<»ting  the  views  and  suggestions 
presented  are  jiarticularly  helpful  in 
developing  reasoned  regulatory 
decisions  cmi  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-17."  The 
postcard  will  be  date/time  stamped  and 
retmned  to  the  commenter.  All 
commimications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  stunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  ASO-530. 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Leesburg,  FL.  A  NDB  RWY  31  SL\P  has 
been  developed  for  the  Leesburg,  FL, 
Mimicipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designaticms  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  stirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9B 
dated  Jiily  18, 1994  and  effective 
September  16, 1994  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
pubhshed  subsequently  in  the  Oder. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fr«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ctirrent.  It, 
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therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
'14  CFR  71.1  of  Federal  Aviation 

Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  above  the 
auface  of  the  earth. 


ASO  AL  ES  Leeabufg.  FL 

Leesburg  Municipal  Airport 
(Ut  28''49'22"N,  long.  81«48'33"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfiace  within  a  7-mile  radius 
of  the  Leesburg  Municipal  Airpmt 

•        *        •         •        * 

Issued  in  College  Park,  Georgia,  on  August 
11. 1995. 

Wade  T.  Caipenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc  95-20680  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  341 

[Docket  No.  95N-0206] 

raN0905^AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodilator  Drug 
Products;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposal  that  appeared  in  the  Federal 
Re^er  of  July  27,  1995  (60  FR  38643). 
That  document  proposed  to  amend  the 
final  monograph  for  over-the-cotmter 
(OTC)  bronchodilator  drug  products  to 
remove  the  ingredients  ephedrine, 
ephedrine  hydrochloride,  ephedrine 
sulfate,  and  racephedrine  hydrochloride 
and  to  classify  these  ingredients  as  not 
generally  recognized  as  safe  and 
effective  for  OTC  use.  The  dociunent 
was  published  with  two  errors.  This 
document  corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  E)rug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
95-18448,  appearing  on  page  38643  in 
the  Federal  Register  of  July  27, 1995. 
the  following  corrections  are  made: 

1310.545    [Corrected] 

1.  On  page  38646,  in  the  third 
coliunn,  in  §  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses,  in  paragraph  (a)(6)(iv)(D), 
the  words  "August  28, 1995"  are 
corrected  to  read  "(date  30  days  after 
date  of  publication  of  the  final  rule)"; 
and  in  paragraph  (d)(27),  the  words 
"August  28, 1995"  are  corrected  to  read 
"Pate  30  days  after  date  of  publication 
ofthe  final  rule)". 
•  Dated:  August  14, 1995. 
William  K.  Hubbaiti. 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-20607  Filed  8-18-95;  8:45  am] 
BUJNO  COW  41M-ei-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[CA141-1-68M:  FRL-6270-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California — 
Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  approval  of 
certain  provisions  in  the  state 
implementation  plan  (S^)  revision 
submitted  by  the  State  of  California.  The 
CaUfomia  Air  Resources  Board  (CARB) 
adopted  these  provisions  on  November 
15, 1994,  as  part  of  "The  1994  CaUfomia 
State  Implementation  Plan  for  Ozone." 
The  portions  of  the  SEP  proposed  for 
approval  today  are  commitments  by  the 
CARE  to  adopt  regulations  for  various 
mobile  sotirce  and  consumer  product 
categories  by  particular  dates  to  achi6ve 
specific  emission  reductions  of  volatile 
organic  compoimds  (VOC)  and  oxides  of 
nitrogen  (NOx)  in  order  to  attain  the 
national  ambient  air  quahty  standards 
(NAAQS)  for  ozone. 

The  effect  of  EPA's  proposed  approval 
of  these  commitments  is  to  incorporate 
the  commitments  into  the  federally 
approved  SIP.  EPA  proposes  to  approve 
the  commitments  under  provisions  of 
the  Clean  Air  Act  (CAA  or  "the  Act") 
regarding  EPA  actions  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  strengthen  the 
SIP. 

DATES:  Comments  must  be  received  on 
or  before  September  20, 1995. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  available  for  review  at: 
Regional  Administrator,  Attention: 
Office  of  Federal  Planning  (A-1-2),  Air 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Interested  persons  may  make  an 
appointment  with  Ms.  Virginia  Petersen 
at  (415)  744-1265,  to  inspect  the  docket 
at  EPA's  San  Francisco  office  on 
weekdays  between  9  a.m.  and  4  p.m. 

Copies  of  the  SIP  submittal  is  also 
available  for  inspiection  at  the  addresses 
listed  below: 
CaUfomia  Air  Resoiuces  Board.  2Q20  L 

Street,  Sacramento,  CaUfomia. 
South  Coast  Air  QuaUty  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CaUfomia. 
FOR  FURTHER  INFORMATION  CONTACT:  JuUa 
Barrow  (415)  744-2434.  at  the  Office  of 
Federal  Plaiming  (A-1-2),  Air  and 
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Toxics  Division,  U.S.  EPA,  Region  K. 
75  Hawthorne  Street,  San  Francisco, 
California,  94105-3901. 
SUPPLEMENTARY  INFORMATION:  In  1990 
Amendments  to  Htle  I  of  the  CAA, 
Congress  revamped  the  requirements  for 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone,  carbon  monoxide  (CO), 
particulate  matter,  sulfur  dioxide, 
nitrogen  dioxide,  and  lead.  In  addition. 
Congress  made  numerous  changes  in  the 
requirements  for  SIPs  in  general, 
including  the  provisions  governing 
EPA's  processing  of  SIP  revisions,  as 
weU  as  the  repercussions  of  State 
failures  to  meet  the  various  SIP 
requirements.  Among  the  important 
new  title  I  requirements  was  the 
November  15, 1994  submittal  of  ozone 
attainment  plans  for  areas  classified  as 
"Serious,"  "Severe,"  or  "Extreme." 

On  November  15, 1994,  the  CARB 
siibmitted  attainment  plans  for  the 
various  ozone  nonattainment  areas  in 
the  State,  consisting  of:  (1)  locally 
adopted  control  measures  and  other 
plan  components;  (2)  fully  adopted 
CARB  regulations  for  consiuner 
products,  reformulated  gasoline,  and 
clean  diesel  fuel;  and  (3)  commitments 
by  State  agencies  to  adopt  rules  and 
regulations  in  the  futiire.  The  State 
commitments  were  subsequently 
updated,  corrected,  and  rmubmitted  on 
December  29, 1994.  EPA  is  today 
proposing  action  upon  "Volume  II:  The 
Air  Resoim^s  Board's  Mobile  Source 
and  Consimier  Products  Elements,"  as 
resubmitted.  The  elements  proposed  for 
approval  into  the  SIP  today  were  found 
to  be  complete  on  January  30, 1995  and 
April  18, 1995,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51  Appendix  V.* 

The  State  commitments  fall  into  two 
categories.  In  the  first  category  are  well- 
defined  commitments  to  be  met  in  the 
next  few  years,  to  adopt  statewide 
measures  achieving  additional  emission 
reductions  from  mobile  sources  and 
consumer  products.  In  the  second 
category  are  longer-term  measures, 
allowed  imder  section  182(e)(5)  of  the 
CAA  for  the  South  Coast  portion  of  the    ■ 
State.  In  this  document,  EPA  is 
proposing  action  on  the  State's 
commitments  in  the  first  category  to 
adopt  specific  near-term  controls. 

The  strong  commitments  of  CARB  and 
local  a^ndes,  reflected  in  the 
November  15, 1994  submittal,  evidence 
a  determination  to  continue  the  State's 
leadership  role  in  achieving  air 


'  EPA  adopted  the  complatanaas  criteria  on 
February  16, 1990  (55  FR  5830)  and,  purtuant  to 
taction  1 10(k)(lXA)  of  the  CAA.  reriaed  the  criteria 
on  August  28. 1991  (56  FR  42218). 


pollution  progress.  Therefore,  even  in 
advance  of  CARB  adoption  of 
r^ulations,  EPA  is  taking  what 
rulemaking  action  is  authorized  to 
support  the  State's  control  measure 
commitments  and  make  them  an 
enforceable  part  of  the  SIP.  The  CARB 
commitments  proposed  for  approval 
today  are  as  follows: 

Measure  M3.  Accelerated  Ultra-Low 
Emission  Vehicle  (ULEV)  requirement 
for  Medium-Duty  Vehicles  (MDVs), 
adoption  1997,  implementation  199B- 
2002,  South  Coast  reductions  in  2010 — 
32  tons  per  day  (tpd)  NC^,  4  tpd 
reactive  organic  gases  (ROG).  These 
reductions  will  be  achieved  by  an 
increase  in  MDV  ULEVs,  as  currently 
defined  by  CARB,  fit>m  10  percent  of 
sales  of  new  MDVs  in  1998  model  year 
to  100  percent  in  2002  and  later  model 
years. 

Measure  M5,  Heavy-Duty  Vehicles 
(HDVs) — NOx  regulations,  adoption 
1997,  implementation  2002,  South  Coast 
reductions  in  2010—56  tpd  NOx,  4  tpd 
ROG.  These  reductions  will  be  achieved 
by  CARB  adoption  of  a  2.0  gram  per 
brake  horsepower-hour  NOx  exhaust 
emission  standard  for  new  heavy-duty 
truck  engines  sold  in  California 
beginning  in  2002,  or  by 
implementation  of  alternative  measures 
which  achieve  equivalent  or  greater 
reductions.  Alternatives  tmder 
consideration  include  expanded 
introduction  of  alternative-fueled  and 
low-emission  diesel  engines  through 
demand-side  programs  and  incentives, 
retrofit  of  aerodynamic  devices,  reduced 
idling,  and  speed  reduction. 

Measure  M8,  Heavy-Duty  Gasoline 
Vehicles  (HDGVs) — lower  emission 
standards,  adoption  1997, 
implementation  1998-2002,  South  Coast 
reductions  in  2010 — 3  tpd  NOx.  These 
reductions  will  be  achieved  by 
application  of  3-way  catalyst  technology 
in  HDGVs  will  obtain  50  percent 
reductions  of  NOx  and  ROG  eoussions 
fix>m  these  engines. 

Measure  Ml  1.  Industrial  Equipment. 
Gas  &  LPG — three-way  catalyst 
technology,  adoption  1997, 
implementation  2000-2004,  South  Coast 
reductions  in  2010—14  tpd  NOx.  29  tpd 
ROG.  Emission  standards  for  new 
engines  greater  than  25  hp  and  less  than 
175  hp  will  be  phased  in  beginning  in 
2000,  based  on  the  use  of  closed-loop  3- 
way  catalyst  systems,  which  are 
expected  to  reduce  ROG  by  75  percent 
and  NOx  by  at  least  50  percent. 

Measure  CP-2,  Mid-'Term  Consumer 
Products  ("Phase  ID"),  adoption  July 
1997,  reductions  in  2005 — 25  percent 
reduction  beyond  currently  adopted 
CARB  regulations.  South  Coast 
reductions  in  2010—34  tpd  ROG. 


In  this  document,  EPA  is  proposing  to 
approve  these  commitments  in  the  1994 
ozone  plan,  but  is  not  at  this  time 
proposing  action  on  the  plans  for  the 
individutd  ozone  nonattainment  areas. 
Hius,  EPA  has  made  no  determination 
as  to  whether  these  plans  meet  the 
attainment  demonstration,  progress,  or 
any  other  specific  section  182 
requirements  of  the  Act  EPA  has, 
however,  concluded  that  the  CARB  plan 
contains  enforceable  commitments  to 
adopt  regulations  that,  if  approved, 
woiild  greatly  strengthen  the  SIP. 
Therefore,  EPA  is  proposing  to  approve 
these  commitments  under  section 
110(k)(3)  and  301(a)  solely  for  their 
strengthening  effect. 

EPA  is  firmly  committed  to  assisting 
CARB  in  its  efforts  to  develop  and  adopt 
the  associated  State  regulations,  which 
EPA  agrees  are  vitally  important  if  the 
State  is  to  meet  the  public  health  goals 
of  the  Act.  EPA  shares  the  State's 
dedication,  reflected  in  these 
commitments,  to  achieve  real  and 
sustainable  progress  toward  clean  air  at 
the  least  cost.  EPA  pledges  to  work 
closely  with  CARB  to  s^ed  full  SIP 
approval  of  the  regulations  eventually 
adopted  by  the  State. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regnlatory  ProceM 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  imder  sections  110  and 
301  and  subchapter  I,  part  D  of  the 
Clean  Air  Act,  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  any  small 
entities  afiiected.  Moreover,  due  to  the 
nature  of  the  Federal/state  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
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economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  groimds. 
Union  Electric  Co.  v.  U.S.E.Pj\..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S-C. 
7410(a)(2). 

The  C^4B  has  exempted  this  action 
from  review  imder  Executive  Order 
12866. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfimded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act") 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  imder 
sections  110  and  182  of  the  CAA.  These 
rules  may  bind  State,  local,  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  proposed  for 
approval  will  impose  any  mandate  upon 
the  State,  local,  or  tribal  governments 
either  as  the  owner  or  operator  of  a 
source  or  as  a  regulator,  or  would 
impose  any  mandate  upon  the  private 
sector.  EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fit>m  this  action.  EPA  has  also 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Oxides  of  nitrogoi.  Ozone,  Reporting 
and  reconlkeeping  requirements. 
Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  July  5, 1995. 
Felicia  Marcns, 
Regional  Administrator. 
(FR  Doc.  95-20600  Filed  8-18-95;  8:45  am] 
■SUNG  CODE  am  fid  r 


40CFRPart52 

[CA  126-1-70e3b;  FRL-6267-^ 

Approval  and  Promulgation  of  State 
Implementation  Plans;  CalHomla  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District  and  Yoio-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP),  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
cutback  and  emulsified  asphalt  and  the 
storage  and  transfer  of  organic  Uquids. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  V(X)s  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  these  rules.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  20, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CL\  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  reports  of  the  rules  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resoiuces  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 
„    Sacramento,  CA  95814; 


El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court, 

Placerville,  CA  95667; 
Yolo-Solano  Air  Quality  Management 

District,  1947  Cklileo  Court,  Suite 

103.  Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1191. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  El  Dorado 
County  Air  Pollution  Control  District's 
Rule  224,  "Cutback  and  Emulsified 
Asphalt  Paving  Materials,"  and  the 
Yolo-Solano  Air  Quality  Management 
District's  Rule  2.21,  "Vapor  Control  for 
Organic  Liquid  Storage  and  Transfer." 
These  rules  were  submitted  to  EPA  on 
November  30, 1994,  by  the  California 
Air  Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Fedo-al  Register. 

Autliority:  42  U.S.C.  7401-7671q. 
Dated:  July  21, 1995. 
John  Wise, 

Acting  Regional  Administrator 

[FR  Doc  95-20595  Filed  8-18-95;  8:45  am] 

OBIWO  COOC  UM  M  W 


40  CFR  Part  52 
PL62-1-6674B;  FRL-4281-q 

Approval  and  Promuigation  of 
implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a 
requested  revision  to  the  Chicago  ozone 
Federal  Implementation  Plan  as  it 
pertains  to  the  American  Decal  and 
Manufacturing  Company's  plant  in 
Chicago,  Illinois.  This  action  lists  the 
FIP  revision  that  USEPA  is  proposing  to 
approve  and  provides  an  opportunity  to 
request  a  pubUc  hearing.  A  rationale  for 
approving  this  request  is  presented  in 
the  final  rules  section  of  this  Federal 
Register,  where  USEPA  is  approving  the 
revision  request  as  a  direct  final  rule 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  or 
requests  for  a  pubUc  hearing  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 


43424 


Federal  Register  /  Vol.  60.  No.  161  /  Monday,  August  21,  1995  /  Proposed  Rules 


in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments  or  a 
public  hearing  request,  the  direct  final 
rule  will  be  withdrawn.  If  a  public 
hearing  is  requested,  USEPA  will  extend 
the  public  comment  period  for  30  days 
following  the  public  hearing.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time.  If  a 
request  for  a  public  hearing  is  received, 
USEPA  will  publish  a  dociunent  in  the 
Federal  Register  announcing  a  public 
hearing.  The  final  rule  on  this  proposed 
action  will  address  all  comments 
received. 

DATES:  Comments  on  this  proposal  must 
be  received  by  September  20, 1995.  A 
pubUc  hearing,  if  requested,  will  be  held 
in  Chicago,  Illinois.  Requests  for  a 
public  hearing  should  be  submitted  to ). 
Elmer  Bortzer  by  September  20, 1995. 
ADDRESSES:  Written  comments  and 
requests  for  a  pubUc  hearing  on  this 
proposed  action  should  be  addressed  to: 
J.  Ehner  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 
DOCKET:  Pursuant  to  section  307(d)(1)(B) 
of  the  Clean  Air  Act  (Act),  42  U.S.C. 
7607(d)(1)(B),  this  action  is  subject  to 
the  procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-95-14,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Steven 
Rosenthal  before  visiting  the  Chicago 
location  and  Rachel  Romine  before 
visiting  the  Washington,  D.C.  location. 
A  reasonable  fee  may  be  charged  for 
copying. 

The  United  States  Environmental 
Protection  Agency,  Region  5, 
Regulation  Development  Branch, 
Sixteenth  Floor,  Southeast,  17  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  886-6052. 

United  States  Environmental  Protection 
Agency,  Docket  No.  A-95-14,  Air 
Docket  (LE-131),  Room  1500, 
Waterside  Mall,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  (202)  245- 
3639. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6052. 
SUPPLEMENTARY  INFORMATKM:  For 
additional  information  see  the  direct 


final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  August  7, 1995. 
Carol  M.  Browner, 
Admiiastratoi. 

(FR  Doa  95-20648  Filed  S-18-95;  8:45  am] 
BRAMQCOOCi 


40  CFR  Parts  52  and  61 

[NO«-1-6634b.  ND2-1-«064b;  FRL-SSSI-T] 

dean  Air  Act  Approval  and 
Promulgation  of  Stat»  Implementation 
Plan  for  North  Daliota;  Revisions  to  the 
Air  Pollution  Control  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (SD*) 
revisions  submitted  by  the  State  of 
North  Dakota  with  letters  dated  June  26, 
1990,  Jime  30, 1992,  and  April  29, 1994. 
The  revisions  address  air  pollution 
control  rules  regarding  general 
provisions;  emissions  of  particulate 
matter  and  organic  compoimds;  new 
source  performance  standards  (NSPS); 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAPs); 
construction  and  operating  permit 
programs;  prevention  of  significant 
deterioration  (PSD)  of  air  quality;  and 
control  of  enussions  from  oil  and  gas 
well  production  facilities.  The  April  29, 
1994  submittal  also  addressed  the 
following  two  issues  which  will  be 
acted  on  in  separate  documents: 
Revisions  to  the  PSD  rules  with  respect 
to  PMio  increments;  and  revisions  to  the 
visibility  monitoring  chapter  of  the  SIP. 
Further,  EPA  is  proposing  to  approve 
the  State's  construction  permit  and 
federally  enforceable  State  operating 
permit  (FESOP)  programs  imder  section 
112(1)  of  the  amended  Clean  Air  Act 
(Act)  for  the  purposes  of  creating 
federally  enforceable  permit  conditions 
for  sources  of  hazardous  air  pollutants 
(HAPs). 

In  the  Final  Rules  Section  of  this 
Federal  Registo-,  EPA  is  acting  on  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  EPA's  actions  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  this 
proposed  rule,  no  further  activity  is 
contemplated  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 


comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  document  should  do  so  at  this 
time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  20, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Amy 
Piatt,  8ART-AP,  at  the  EPA  Regional 
Office  hsted  below.  Copies  of  the  State's 
submittal  and  dociunents  relevant  to 
this  proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Enviroiunental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405;  and  North  DakoU  State 
Department  of  Health  and  Consolidated 
Laboratories.  Environmental  Health 
Section,  1200  Missouri  Avenue, 
Bismarck,  North  Dakota,  58502-5520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Environmental  Protection 
Agency,  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  July  14, 1995. 
JackW.MoGraw. 
Acting  Regional  Administrator. 
[FR  Doc.  95-20602  Filed  8-18-95;  8:45  am] 
MLUNQCOOE  MM-SO-P 


40CFRPart300 
[FRL-S281-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  To  Delete 

Woodbury  Chemical  Site  from  the 

National  Priorities  List:  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IV  announces  its 
intent  to  delete  the  Woodbury  Chemical 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which.is  the  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Florida 
Department  of  Environmental  Protection 
(FDEP)  have  determined  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and  therefore, 
further  response  measures  pursuant  to 
CERCLA  are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before:, 
September  20. 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Joe  Franzmathes,  Director,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Couriland  Street  NE,  AUanta,  Georgia 
30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  IV 
public  docket,  which  is  available  for 
viewing  at  the  Woodbury  Chemical 
information  repositories  at  two 
locations.  Locations,  contacts,  phone 
numbers  and  viewing  hoius  are: 
U.S  EPA  Record  Center,  attn:  Shannon 
Neal,  345  CourUand  Street,  NE, 
Atknta,  Georgia  30365.  Phone: 
(404)347-0506.  Hours:  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday  By 
Appointment  Only. 
South  Dade  Regional  Library,  10750  SW 
211th  Street,  CuUer  Ridge,  Florida 
33189,  Phone:  (305)233-8140.  Hours: 
9:30  a.m.  to  9  p.m.,  Monday  through 
Thursday  9:30  a.m.  to  6  p.m.,  Friday 
and  Satiirday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Dick,  U.S.  EPA  Region  IV,  Mail 
Code:  WD-SSRB,  345  Courtland  Street 
NE,  Atlanta,  Georgia  30365,  (404)347- 
2643  X6273. 

SUPPLEMENTARY  INFORMATION: 

Table  of  ContentB 

L  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  EPA  Region  IV  announces  its 
intent  to  delete  the  Woodbiuy  Chemical 
Site,  Princeton,  Florida,  from  the  NPL, 
which  constitutes  Appendix  B  of  the 
NCP,  40  CFR  Part  300,  and  requests 
^comments  on  this  deletion.  EPA 
identifies  sites  on  the  NPL  that  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment. 
Ktes  on  the  NPL  may  be  the  subject  of 
remedial  actions  financed  by  the 
Hazardous  Substance  Superfund  Trust 
Fund  (Fund).  Pursuant  to  Section 
300.425(e)(3)  of  die  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 


EPA  proposes  to  delete  the  Woodbury 
Chemical  Site  at  13690  S.W.  248th 
Street  (Coconut  Palm  Drive),  Princeton, 
Florida  33032  from  the  NPL 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  this  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR  Section 
300.425(e),  sites  may  be  deleted  fix>m  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  foUoMong  criteria 
have  been  met: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Fund-fmanced 
responses  under  CERCLA  have  been 
implemented  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is  not 
appropriate. 

If  a  site  is  deleted  from  the  NPL  where 
hazardous  substances,  pollutants,  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site, 
where  hazardous  substances  are  not 
above  levels  that  allow  for  unlimited 
exposure  and  future  access  does  not 
require  restriction,  five-year  reviews  and 
operation  and  maintenance  activities 
will  not  be  conducted.  However,  if  new 
information  becomes  available  which 
indicates  a  need  for  further  action,  EPA 
may  initiate  remedial  actions.  Whenever 
there  is  a  significant  release  bom  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  Hazardous  Ranking 
System. 

m.  Deletion  Procedures 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  on  deletion.  The  following 


procedures  were  used  for  the  intended 
deletion  of  the  Site: 

1.  FDEP  has  concurred  with  the  deletion 
decision; 

2.  Concurrently  with  this  Notice  of  Intent, 
a  notice  has  been  published  in  local 
newsp>af>ers  and  has  been  distributed  to 
appropriate  federal,  state  and  local  officials 
and  other  interested  parties  announcing  a  30- 
day  public  comment  period  on  the  proposed 
deletion  from  the  NPL;  and 

3.  The  Region  has  made  all  relevant 
documents  available  at  the  information 
repositories. 

The  Region  will  respond  to  significant 
comments,  if  any,  submitted  during  the 
comment  period. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informatioiml  purposes  to  assist  Agency 
management. 

A  deletion  ocous  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  any  deletions  in  the  final 
update  following  the  Notice.  Public 
notices  and  copies  of  the 
Responsiveness  Summary,  if  any,  will 
be  made  available  to  local  residents  by 
the  Regional  office. 

rv.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  from  the  NPL. 

The  five-acre  Woodbury  Chemical 
Site  in  southeast  E)ade  County  has  been 
the  location  of  the  Woodbury  Chemical 
Company  since  1975.  The  Woodbury 
Chemical  Company  has  been  engaged  in 
the  formulation,  distribution  and  sale  of 
fertilizers  and  pesticides  since  1959. 
Operations  were  initiated  in  Goulds, 
Florida,  three  miles  northeast  of 
Princeton.  Prior  to  1975,  the  Site  was 
the  location  of  a  tomato  and  potato 
packing  house  and  a  labor  camp  for 
migrant  farm  workers. 

During  the  late  1970'$,  when 
pesticides  were  being  formulated  at  the 
Woodbury  Chemical  Company,  an 
above-ground  toxaphene  tank  leaked  or 
spilled  the  pesticide  onto  the  groimd.  In 
January  1979,  a  Dade  County 
Departinent  of  Environmental  Resources 
Management  (I^RM)  official  filed  a 
formal  complaint  against  S&M  Farm 
Supply  Company,  located  on  the  Site, 
charging  them  with  causing  excessive 
levels  of  nitrates  in  drinking  water  wells 
located  upgradient  of,  downgradient  of, 
and  within  the  Site.  The  S&M  Farm 
Supply  Company  was  the  parent  of 
Woodbiuy  Chemical  Company. 

Since  1980,  State  and  Federal  officials 
have  conducted  investigations  at  the 
site.  Due  to  potential  groundwater 
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contamination,  the  Woodbury  Chemical 
Site  was  proposed  for  the  NPL  in  Jime 
1988  and  was  placed  on  the  final  List  in 
August  1990.  In  January  1990, 
Woodbury  Chemical  Company  imder 
EPA's  and  DERM's  oversight  removed 
the  toxaphene-contaminated  soil  in  the 
area  of  the  previously-mentioned  spill. 

In  1992,  EPA  completed  the  Remedial 
Investigation  (RI)  which  encompassed  a 
study  of  the  soil,  sediment,  and 
groundwater.  Onsite  soils  contained 
primarily  low  levels  of  pesticides  and 
chromftmi,  while  ofEsite  soils  contained 
pesticides  and  arsenic.  Except  for 
nitrates,  groundwater  contamination 
was  mainly  linaited  to  pesticides, 
arsenic,  and  chromium  in  oSsite 
locations.  Nitrates  were  detected  in 
every  groundwater  sample  collected. 
Their  widespread  presence  is  most 
likely  due  to  the  heavy  use  of  fertilizers 
in  the  area  and  is  not  due  to  activities 
at  the  Site.  Arsenic  was  also  determined 
not  to  be  Site-related  due  to  its  presence 
along  the  railroad,  indicating  its  source 
as  the  arsenic-based  herbicides  that 
were  historically  sprayed  by  the 
railroad. 

In  1992,  EPA  conducted  a  Risk 
Assessment  for  the  Site  to  evaluate  the 
public  health  and  environmental 
problems  that  could  result  if  the  Site 
were  not  remediated.  The  resiilts  of  the 
RI  and  the  Risk  Assessment  indicated 
that  the  1990  removal  of  toxaphene- 
contaminated  soils  at  the  Woodbury 
Chemical  Site  reduced  the  risk  from 
exposiire  to  Site-related  contaminants  in 
the  soils  to  levels  which  are  protective 
of  hiunan  health  and  the  environment. 
On  Jime  25. 1992,  EPA  signed  a  Record 
of  liecision  (ROD)  for  the  Woodbury 
Chemical  Site. 

The  ROD  called  for  No  Further  Action 
on  the  soil  at  the  Site.  The  ROD  also 
stated  that  No  Action  was  necessary  for 
the  groimdwater.  The  ROD  determined 
that  no  hazardous  substances, 
pollutants,  or  contaminants  were 
present  on  the  Site  above  health-based 
levels  and  that  the  five-year  review  was 
not  warranted.  However,  because  the 
potential  futiu«  risk  bom  exposure  to 
the  groundwater  at  the  Site  was  close  to 
the  level  at  which  EPA  may  consider 
taking  action,  the  groundwater  at  and 
around  the  Site  was  designated  for 
quarterly  monitoring  for  one  year.  The 
purpose  of  the  monitoring  was  to 
confirm  that  the  few  samples  collected 
during  the  RI  ^lich  contained 
contaminants  above  drinking  water 
standards  were  not  indicative  of  a 
release  of  contaminants  from  the  Site. 

Confirmational  monitoring  of 
groundwater  demonstrates  that  no 
significant  risk  to  public  health  or  the 
environment  is  pc^ed  by  the  Site.  The 


results  of  the  monitoring  confirmed  that 
the  few  groundwater  samples  collected 
during  the  RI  which  contained 
contaminants  above  drinking  water 
standards  were  not  indicative  of  a 
release  of  contaminants  fit>m  the 
Woodbury  Chemical  Site.  All  Site 
contaminants  were  below  health-based 
levels.  Due  to  the  removal  of  toxaphene- 
contaminated  soils,  hazardous 
substances  have  been  removed  fit>m  the 
Site  so  as  to  allow  for  imlimited  use  and 
imrestricted  exposiures  within  the  Site, 
the  Site  is  protective  of  public  health 
and  the  environment,  and  no  further 
remedial  action  is  needed  at  the  Site. 
Accordingly,  EPA  will  not  conduct 
operation  and  maintenance  activities  or 
five-year  reviews  at  this  Site. 

EPA,  with  concurrence  of  FDEP,  has 
determined  that  all  appropriate  actions 
at  the  Woodbury  Chemical  Site  have 
been  completed,  and  that  no  further 
remedial  acticm  is  necessary.  Therefore, 
EPA  is  proposing  deletion  of  the  Site 
from  the  NPL. 

Dated:  August  8, 1995. 
Patrick  M.  Toliin. 

Acting  Regional  Administrator,  USEPA 

Region  IV. 

[FR  Doc.  95-20541  Filed  a-ia-95;  8:45  am] 

MLUNQCOOE  MSO  10  P 


DEPARTMENT  OF  TRANSPORTATION 

Coaet  Guard 

46CFRPart16 

[CQD  95-011] 
RiN2115-AF02 

Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel;  Removal  of  Foreign 
Implementation  Date 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
remove  the  efiiective  date  of  regulations 
governing  drug  testing  onboard  vessels 
within  Mraters  that  are  subject  to  the 
jurisdiction  of  a  foreign  government, 
and  to  amend  the  regulations  to 
expressly  provide  that  U.S.  drug  testing 
requirements  do  not  apply  within  those 
waters.  Under  current  regulations,  the 
drug  testing  regulations  would  become 
applicable  within  those  waters  effective 
January  1, 1996.  This  proposal  would 
ensure  that  Coast  Guard  drug  testing 
regulations  will  not  confbct  with  foreign 
law  or  policy  and  would  result  in  no 
change  to  the  current  applicability  of 
the  drug  testing  requirements.  This 


action  would  residt  in  no  costs  to  the 
regulated  industry. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-011). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  Grossetti, 
Project  Manager,  Marine  Investigation 
Division  (G-MMI),  Office  of  Marine 
Safety.  Seciuity  and  Environmental 
Protection,  (202)  267-1421. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  95-011)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
imbound  format,  no  longer  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writiug  to  the  Marine  Safety 
Coimcil  at  the  address  under 
"ADDRESSES."  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  Mark 
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(kossetti.  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  I*rotection,  and  Helen 
Boutrous,  Project  Council,  Office  of 
Chief  Counsel. 

Badcgroaad  aadParpese 

On  November  21, 1988,  the  Coast 
Guard,  along  with  other  agencies  of  the 
Department  of  Transportation  (DOT), 
adopted  regulations  requiring  pre- 
employment,  post-accident,  reasonable 
cause,  periodic,  and  random  drug 
testing.  The  drug  testing  required  by  the 
rule  applies  to  some  persons  located 
outside  of  the  United  States.  However, 
the  rules  provided  that  they  would  not 
apply  outside  the  United  States  in  any 
situation  in  which  application  of  the 
rules  violated  foreign  local  laws  or 
policies. 

At  the  same  time,  the  Coast  Guard 
stated  that  the  DOT  and  other  elements 
of  the  government  would  enter  into 
discussions  vfith  foreign  governments  to 
attempt  to  resolve  any  conflict  between 
our  ndes  and  foreign  government  laws 
or  polides.  The  Coast  Guard  stated  that 
if,  as  a  result  of  those  discussions,  it  was 
found  that  amendments  to  the  rule  were 
necessary,  timely  amendments  would  be 
issued.  A  series  of  amendments  have 
been  issued  to  delay  the  application  of 
the  requirements  to  persons  onboard 
U.S.  vessels  in  waters  subject  to  the 
jurisdiction  of  a  foreign  government. 
Those  amendments  delayed  application 
to  January  2, 1992  (54  FR  53286); 
January  2, 1993  (56  FR  18982);  January 
2, 1995  (57  FR  31274);  and  January  2. 
1996  (59  FR  65500). 

During  the  past  few  years,  discussions 
with  other  countries  have  been  held, 
and  the  difficulty  of  achieving  effective 
bilateral  agreements  has  become  clear. 
Although  the  Coast  Guard  could  allow 
its  regulations  to  take  effect  in  foreign 
waters,  the  Coast  Guard  continues  to 
recognize  that  it  would  be  difficult  for 
U.S.  carriers  to  efiisctively  implement 
the  regulations  without  cooperation 
from  foreign  governments,  and  that,  in 
response,  foreign  governments  could 
impose,  restrictions  on  U.S.  operations. 

Diaciusiea  of  Propoeed  Rules 

For  the  above  stated  reasons,  the 
Coast  Guard  is  proposing  not  to  apply 
the  requirements  of  part  16  to 
operations  in  waters  subject  to  the 
jurisdiction  of  a  foreign  government. 
This  pnqposal  will  ensure  there  is  no 
conflict  with  foreign  law  or  policy.  This 
proposal  imposes  no  additional  burdens 
on  the  regulated  industry,  and,  in  feet, 
would  ensure  the  status  quo  of  the 
foreign  applicability  since  the  chemical 
testing  regulations  were  implemented  in 

l9Bo. 


ReguUrteiy  Evekiatira 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatiHy  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040  (February  26, 1979));  The 
economic  impact  of  these  proposed 
changes  is  so  minimal  that  further 
evaliiati(Hi  is  not  necessary.  A  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
proposed  rule  would  expressly  make 
drug  testing  regulations  inapplicable 
within  waters  subject  to  the  jurisdiction 
of  a  foreign  government.  It  does  not 
change  the  basic  regulatory  structure  of 
the  (£emical  testing  regulaticMis..The 
proposed  revision  would  result  in  no 
additional  costs  to  the  regulated 
industry. 

&iiall  Entities 

Under  the  Regulatory  Flexibility  Act 
15  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  which  a  general 
notice  of  proposed  rulemaking  is 
required.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
proposal  would  place  no  additional 
costs  on  the  pubUc.  Because  it  expects 
the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CoUectiim  of  InibrmatifHi 

This  proposal  contains  no  new 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  [44 
U.S.C.  3501  et  seq.). 

Federaliam 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  The  authority 
to  require  programs  for  chemical  drug 
and  alcohol  testing  of  commercial  vessel 
personnel  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes.  The 
Coast  Guard  does  not  expect  this 


proposal  to  raise  any  preonptioo  issues, 
however,  the  Coast  Guard  does  intend  to 
preempt  State  and  local  actions  on  the 
same  subject  matter. 

EnvironmeBt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e(34)(c]  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  The 
proposal  involves  the  applicability  of 
drug  testing  requirements  for  maritime 
personnel  and  clearly  has  no 
environmental  impact 

List  of  Subjecti  ia  4«  CFR  Part  16 

Drug  testing,  Marine  safety,  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16  as  follows: 

PART  16— CHEMICAL  TEST1NQ 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

AudMrity:  46  U.S.C  2103.  3306,  7101. 
7301  and  7701;  49  CFR  1.46. 

2.  In  §  16.207,  paragraph  (b)  is  revised 
to  read  as  follows: 

S16.207    CenfHctwNhferaigniawa. 

***** 

(b)  This  part  does  not  apply  in  waters 
that  are  subject  to  the  jiuisdicticm  of  a 
foreign  government 

Dated:  February  10. 1995. 
JXLCard. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

(FR  Doc.  95-20617  Filed  S-18-95;  8:45  am] 
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44  CFR  Part  32 
[COD  90-071] 
RIN2115-ADe» 

Tank  l.evei  or  Presaura  Monltortng 
Devicea 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
minimiun  standbrds  for  tank  level  or 
pressure  monitoring  devices  to  be  used 
on  tank  vessels.  The  piupose  of  the 
devices  is  to  reduce  the  size  and  impact 
of  oil  spills  by  alerting  the  tank  vessel 
operator  that  an  accidental  discharge  of 
cargo  oil  is  occurring.  Requirements  for 
the  installation  and  use  of  the  devices 
will  be  proposed  separately. 
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DATES:  Comments  must  be  received  by 
November  20, 1995. 

ADDRESSES:  Commmts  may  be  mailed  to 
the  Executive  Secretary,  \terine  Safety 
Coimcil  (G-LRA/3406)  (CGD  90-071), 
U.S.  Ck)ast  Guard  Headquarters,  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001 ,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  the 
docket  and  will  be  available  for 
inspection  and  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters  between 
8  a.m.  and  3  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  N.  Crenwelge,  Project  Manager, 
Oil  Pollution  Act  Staff  (G-MS),  (202) 
267-6220. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  sut»nitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  90-071)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8^/^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  oi  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

Background  and  Purpose 

Section  4110  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  (Pub.  L.  101-380). 
found  as  a  statutory  note  following  46 
U.S.C.  3703,  addresses  two  regulatory 
initiatives  concerning  tank  level  ot 
pressure  monitoring  devices.  The  first 
requires  the  establishment  of  minimiun 
standards  for  tank  level  or  pressure 
monitoring  devices.  The  second       *■ 
initiative  calls  for  requirements 
concerning  the  use  of  the  devices  on 
tank  vessels. 

Tank  level  or  pressiue  monitoring 
devices  detect  leaks  in  cargo  tank^.  The 
purpose  of  leak  detection  devices  is  to 
inform  a  person  in  charge  of  a  tank 
vessel  that  a  leak  is  occurring  so  that  the 
Coast  Guard  can  be  notified  as  required 


by  33  CFR  153.20a,  «d  appropriate 
response  actions  can  be  initiated. 

The  Coa^  Guard  previously 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  comment  on  minimum  standards 
for  leak  detection  devices  and  their  use 
(56  FR  21116;  May  7, 1991). 

The  Coast  Guard  received  twenty 
comments  to  the  ANPRM.  Fourteen 
comments  were  from  tank  vessel 
operatco?,  environmental  groups,  and 
industry  organizations.  Foiu  comments 
were  submitted  by  tank  level  or  pressure 
monitoring  device  manufacturers.  Two 
comments  were  received  from  marine 
consultants. 

The  Co^Bt  Guard  also  commissioned  a 
study  regarding  the  technical  feasibihty 
and  accuirat^  of  the  devices.  A  notice  of 
the  availability  of  the  study  was 
published  on  February  5, 1993  (58  FR 
7292). 

Technical  FeaaibUity  Stady 

The  Coast  Guard's  technical 
feasibihty  study,  "Tank  Level  Detection 
Devices  for  the  Carriage  of  Oil." 
examined  a  wide  variety  of  liquid  level 
sensing  systems  for  application  as  leak 
detection  devices  including  hydrostatic 
gauges,  radar  gauging  measures, 
resistance  tape,  floats,  ultrasonic 
systems,  fiber  optics,  capacitance- 
actiMted  devices,  and  the 
Electrcnnagnetic  level  indication  (EMLI) 
system. 

In  addition  to  discussing  the  wide 
variety  of  currently  available  liquid 
level  detectixs.  the  study  evaluated  the 
performaace  of  these  sensors  using  both 
ideal  conditions  and  simulated 
conditions  (environmental  noise,  ship 
motion,  etc.).  The  effects  of  these 
conditions  varied  depending  on  the 
system,  in  some  aicmnstances, 
environm«ital  noise  was  found  to 
substantially  degrade  performance. 

The  study  found  that  the  greatest 
obstacle  to  obtaining  an  acciuate  level 
reading  is  the  distxuimnce  of  the  cargo 
sur£EU%  caused  by  ship  or  barge  motion. 
The  study  indicates!  that  sloshing  occurs 
in  all  tank  vessels  to  varying  degrees, 
depending  on  such  factors  as  vessel 
type,  weather  conditions,  and  loading 
configurations.  The  effects  of  such 
motion  must  be  considered  in 
determining  the  attainable  acciuacy  of 
level  sensing  for  use  in  leak  detection. 

The  study  found  that  another  result  of 
ship  motion  is  the  fcwmation  of  foam, 
which  can  reduce  the  accuracy  of  any 
type  of  electronic  surface  level  sensing. 
Distiubance  of  the  surface  can  also 
cause  pocketing  of  air,  which  also 
results  in  a  loss  of  measurement 
accuracy. 


A  third  affect  of  veasel  BU>tio& 
discussed  by  the  study  is  vertical 
acceleration  of  the  liquid  la  the  caigo 
tanks,  caused  by  surging  roUing,  aoud 
pitching.  This  vertical  acceleration  is 
extremely  dynamic  and  cm  cause  wide 
variations  in  the  hydrostatic  data 
produced  by  the  pressure  smsors. 
Appreciable  acceleration  of  the  cargo 
also  occurs  at  loww  sea  states  and 
significantly  decades  the  accuracy  of  a 
hydrostatic  meeauring  systeai.  ha  these 
conditions,  the  liquid  mees^tfraMnt  by 
currently  available  devices  oiay  degrade 
up  to  10  percmit. 

The  study  coochided  that,  under  good 
conditioBS.  a  diange  of  cargo  level  of  at 
least  one  to  two  percent  is  necessary 
before  cvurent  devices  can  be  expected 
to  detect  the  change. 

The  Coast  Guard  aimounced  in  the 
November  15, 19A4  Fadaral  Registar  (59 
FR  58810)  that  it  would  hold  a  public 
meeting  to  seek  additional  comments 
with  regard  to  standards  for  and  the  use 
of  tank  level  or  pressure  monitoring 
devices.  The  meeting  was  held  on 
December  9. 1994.  Ine  meeting  gave  the 
pubUc  the  (^portunity  to  jHovide 
further  input  into  the  developaient  of 
proposed  regulations. 

Ine  Coast  Guard  recmved  nine 
comments  at  the  public  meeting.  Seven 
came  from  tank  vessel  owners  and 
operators,  and  two  came  from  industry 
organizations. 

Discussion  of  Comments 

The  comments  to  the  ANPRM  and  at 
the  public  meeting  discussed  a  variety 
of  topics  including  the  scope  of 
statutory  authority,  applicability,  types 
of  appropriate  devices,  factors  aSacting 
performance,  sensitivity  of  available 
devices,  and  research  and  development 
efforts.  Because  this  notice  of  proposed 
rulemakisg  (NHtM)  covers  staadards  for 
tank  detection  devices  and  nat 
requirements  for  installation  and  use, 
only  conunents  submitted  regvding 
standards  are  addressed  here.  Other 
comments  concerning  the  use  of  the 
devices  on  particular  vessels  will  be 
addressed  in  a  subsequent  rulemaking. 

Several  comments  to  the  ANPRM 
requested  that  the  Coast  Guard  list  the 
types  of  devices  which  it  considered  in 
drafting  the  ANPRM.  The  devices 
included  hydrostatic  gauges,  radar, 
resistance  tape,  floats,  ultiasonic 
systems,  fiber  optics,  capacitance- 
actuated  devices,  and  the  EMLI  system. 
All  of  these  devices  were  discussed  in 
the  technical  feasibility  study 
commissioned  by  the  Coast  Guard  and 
made  available  to  the  puUic.  The  results 
of  the  study  are  discussed  earlier  in  the 
NPRM  under  the  heading  "Technical 
Feasibility  Study." 
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One  comment  suggested  a  device 
which  relies  on  the  electrical 
conductivity  of  water  on  its  dielectric 
properties  to  measure  the  water  level  in 
the  bottom  of  a  crude  carrier.  Currently, 
this  technology  has  not  been  proven  in 
shipboard  applications.  As  described 
later,  the  Coast  Guard  is  proposing  a 
Standard  that  would  not  be  limited  to  a 
specific  technology. 
.   Another  comment  noted  that  one 
device  might  meet  standards  for  both 
leak  detection  and  overfill  warning.  The 
Coast  Guard  would  permit  such  a  device 
if  it  could  meet  all  requirements. 
Requirements  for  overfill  devices  also 
were  issued  under  the  authority  of 
section  4110  of  OPA  90  (59  FR  53286; 
October  21. 1994)  and  are  found  at  33 
CFR  155.750. 

Several  comments  chaUenged  the 
need  to  set  standards  for  detection 
devices  to  achieve  the  purpose  of 
section  4110  of  OPA  90.  These 
comments  indicated  that  the  current 
industry  standard  requires  surveillance 
whenever  there  is  petroleum  oil  cargo 
aboard  a  tank  barge.  They  further  stated 
that  when  there  is  a  custody  transfer  of 
a  barge  and  its  cargo,  the  material 
condition  of  the  barge  is  checked  to 
ensure  that  there  are  no  leaks  or  other 
damage  to  the  barge.  The  comments 
pointed  out  that  there  are  many 
instances  in  day-to-day  operations  when 
barges  are  inspected.  Industry 
representatives  stated  at  the  pubUc 
meeting  that  inspections  will  detect 
leaks  or  other  d^age  before  significant 
harm  is  done  to  the  environment.  They 
also  stated  that  diuing  cargo  transfers, 
independent  siuveyors  and  the  cargo 
master  are  present  to  account  for  all 
cargo. 

Tne  Coast  Guard  notes  the  ongoing 
efforts  of  the  owners  and  operators  of 
tank  barges,  fleeting  services,  and 
terminals  to  reduce  oil  pollution 
through  operational  procedures. 
,  Compliance  with  existing  requirements 
and  voluntary  industry  efforts  to 
improve  performance  greatly  enhance 
the  quality  of  the  marine  environment. 
However,  the  language  and  intent  of 
section  4110  or  OPA  90  does  not 
address  operational  measures,  but  rather 
clearly  directs  the  Coast  Gviard  to 
develop  standards  for  leak  detection 
devices. 

One  comment  asked  the  Coast  Guard 
to  approve  specific  devices.  While  this 
ridemaldng  only  proposes  standards,  the 
Coast  Guard  recognizes  that  appropriate 
testing  and  approval  of  devices  that 
meet  final  Coast  Guard  standards  will  be 
a  necessary  component  of  any 
subsequent  requirements  for  use  of  the 
devices.  The  Coast  Guard  is  in  the 
process  of  converting  its  existing 


equipment  approval  program  into  an 
equipment  acceptance  program  which  is 
based  on  industry  consensus  standards. 
Accordingly,  the  Coast  Guard  will  begin 
working  with  appropriate  industry  and 
third-party  standards  groups  to 
implement  an  acceptance  program  for 
leak  detection  devices  to  be  proposed 
later  along  with  regulations  for 
installation  and  use  of  these  devices. 

One  comment  noted  that  accurate 
cargo  measurement  is  difficult  when  a 
vessel  is  in  transit.  The  comment 
contrasted  sloshing  of  liquid  in  cargo 
tanks  while  a  vessel  is  moving  in  a 
seaway  with  the  stabiUty  of  liquids  in 
stationary  shore  tanks.  Another 
comment  contended  that  tank  level 
devices  cannot  detect  leaks,  just 
significant  changes  in  level  from 
catastrophic  losses. 

A  thinl  comment  predicted  that  the 
average  of  levels  sensed  by  a  device 
would  be  lower  than  the  actual  level  of 
Uquid  in  the  thank,  as  liquid  moves 
from  side  to  side  in  the  tank.  In  contrast, 
four  comments  claimed  that  current 
devices  may  not  be  sensitive  enough  to 
detect  leaks  prior  to  a  catastrophic  spill. 
The  Coast  Guard  agrees  that  currently 
available  devices  may  not  meet  the 
proposed  standards  for  meaningful  and 
timely  leak  detection;  however, 
establishing  the  standards  may  lead  to 
development  of  devices  which  will 
provide  appropriate  leak  detection. 

One  comment  said  that  inconvenience 
and  time  spent  in  responding  to  false 
alarms  would  be  ofiiset  by  the  early 
response  to  an  actual  leak.  Other 
comments  argued  that  persistent  false 
alarms  could  result  in  Uie  crew  failing 
to  respond  in  the  event  of  an  actual  leak. 
One  comment  also  asserted  that 
peraistent  false  alarms  may  present  a 
significant  nuisance  to  shipboard 
watchstandera  causing  them  to  turn  off 
the  system.  The  Coast  Guard  agrees  that 
fi^uent  false  alarms  would 
significantly  degrade  the  value  of 
warning  devices. 

Some  comments  noted  that  very  few 
hull  failures  remain  undetected.  Since 
most  hull  failiu^s  are  caused  by 
groundings,  collisions,  and  allisions, 
crews  will  notice  these  failures  and 
respond  quickly.  The  comments 
contained  conflicting  views  as  to 
whether  tank  level  devices  would  be 
useful  in  the  case  of  gross  hull  failures, 
such  as  that  of  Tank  Barge  565 
(discussed  in  the  ANPRM).  The  Coast 
Guard  agrees  that  some  hull  leaks  may 
be  detected  by  other  means  before  a  leak 
detection  device  signals  an  alarm. 
However,  in  some  cases,  a  siutable 
device  would  signal  a  discharge  of  oil 
that  would  otherwise,  as  in  the  case  of 


Tank  Barge  565,  go  unnoticed  by  the 
crew. 

Some  comments  discussed  new 
technology,  such  as  the  use  of  thermal 
conductivity.  A  majority  of  the 
comments  stated  that  the  technology  for 
tank  level  or  pressure  monitoring 
devices  is  not  currently  available  in  a 
useful  form  for  shipboard  applications, 
and  that  further  research  and 
development  are  needed.  The  Coast 
Guard  expects  that  research  and 
development  will  improve  the  devices 
in  the  near  term.  The  Coast  Guard 
encourages  continued  research, 
development,  testing,  and  evaluation  of 
devices  to  meet  the  proposed 
requirements. 

The  Coast  Guard  soUdts  comments  on 
research  and  development  efforts 
including  current  and  futiue  testing  and 
evaluation  of  leak  detection  systems, 
components,  algorithms,  hardware, 
software,  and  devices.  The  Coast  Guard 
also  solicits  comments  on  performance 
characteristics,  limitations,  suitability  to 
different  cargoes,  design  considerations, 
applicability,  instaUation  requirements, 
and  costs. 

Discussion  of  Proposed  Rules 

This  NPRM  proposes  standards  for 
leak  detection  devices  intended  for 
installation  on  the  cargo  tanks  on 
vessels  carrying  oil  in  bulk  as  cargo. 

The  proposed  regulations  for  leak 
detection  devices  would  require  both 
audible  and  visible  alarms.  The  alarms 
would  indicate  that  the  Uquid  level 
within  a  cargo  tank  is  dropping.  The 
drop  in  level  would  mean  that  a 
probable  leak  is  occturing. 

The  Coast  Guard  proposes  that  a  leak 
detection  device  must  soimd  an  alarm 
before  the  contents  of  the  tank  decline 
to  a  level  0.5  percent  below  the  level  at 
which  the  tank  was  loaded,  or  at  the 
loss  of  1,000  gallons  of  cargo,  whichever 
is  less.  The  device  must  perform  to  this 
standard,  notwithstanding  sloshing  and 
cargo  temperature  change. 

The  1,000  gallon  threshold  was 
chosen  because  a  discharge  of  less  than 
1,000  gallons  on  the  inland  waterways 
is  defined  as  a  "Minor  Discharge"  in 
accordance  with  the  National 
Contingency  Plan,  dated  September  15, 
1994  (59  FR  47384).  A  loss  of  1,000  or 
more  gallons  in  virtually  all 
environments  poses  appreciable  risk  to 
the  marine  environment. 

The  Coast  Guard  requests  comments 
concerning  this  "attainable  accuracy" 
requirement,  as  it  appUes  to  both  inland 
and  oceangoing  vessels,  and  under 
sloshing  conditions. 
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Proposed  Subpart  32.22-01 
Performance  Standards  for  Cargo  Leak 
Detection  Devices 

This  section  would  set  standards  tot 
leak  detection  devices  intended  for 
installation  in  each  cargo  tank  canying 
oil.  It  requires  the  devices  to  be 
designed  to  automaticaUy  compensate 
for  (Ganges  in  cargo  temperatiire;  be 
intrinsically  safe  or  explosion  proof; 
indicate  a  power  loss  or  feilure  of  a 
circuit;  monitor  and  self-test  its 
circuitry;  alarm  before  the  contents  of  a 
tank  drop  more  than  0.5  percent  below 
the  level  at  which  the  tank  was  loaded 
or  1,000  gallons,  whichever  is  less;  be 
able  to  operate  acciuately  in  heavy  seas 
or  weather,  and  have  audible  and  visible 
alarms. 

As  noted  under  the  discussion  of 
comments,  the  Coast  Guard  will  begin  to 
develop  a  method  for  certifying  that  leak 
detection  devices  meet  the  standard 
proposed  here  as  part  of  the  process  for 
developing  follow-on  regulations 
addressing  installation  and  use  of  these 
devices.  The  Coast  Guard  expects  that 
additional  development  and  research 
will  be  necessary  to  produce  devices 
that  meet  the  standard  proposed  here. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
ordOT.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Assessment  imder  para^ph 
lOe  of  those  pohdes  is  unnecessary. 
Costs  associated  with  tank  level  or 
pressure  monitoring  devices  are 
dependent  on  use  requirements  which 
will  be  established  in  a  separate 
rulemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2)  small 
governmental  jiuisdictions. 

Because  this  proposal  imposes  no 
costs  on  any  entities,  including  small 


entities,  the  Coast  Guard  certifies  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUectioii  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Envinmment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph  2.B.2e 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  concerns  only  equipment 
approval.  Approved  equipment  is 
expected  to  attribute  to  the  reduction 
of  the  occurrence  of  ship-generated  oil 
spills  in  the  marine  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  w^ere  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health,  Reporting  and 
recordkeeping  requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  32,  as  follows: 

PART  32— SPEOAL  EQUIPMENT, 
MACHINERY,  AND  HULL 
REQUIREMENTS 

1.  The  authority  citation  for  46  CFR 
part  32  is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306,  3703;  E.O. 
12234,  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46;  Subparts  32.22-1  and 
32.59  ara  also  issued  under  46  U.S.C  3703 
note. 

2.  Subpart  32.22  is  added  to  read  as 
follows: 

Subpart  32.22— Cargo  Leak  Detection 

f  32.22-1    Pert onnance  standards  for 
cargo  leak  detscticn  devices. 

(a)  A  cargo  leak  deduction  device  is 
a  tank  level  or  pressure  monitoring 
device  used  to  detect  leaks  in  cargo 
tanks.  The  purpose  of  a  cargo  leak 
detection  device  is  to  inform  a  person  in 
charge  of  a  tank  vessel  that  a  leak  is 


occurring  so  that  the  Coast  Guard  can  be 
notified  as  required  by  33  CFR  153.203, 
and  appropriate  response  actions  can  be 
initiatcKl. 

(b)  A  cargo  leak  detection  device  must 
meet  the  following  standards: 

(1)  Automatically  compensate  for 
changes  in  cargo  volume  due  to 
temperature; 

(2)  Be  intrinsically  safe  in  accordance 
with  §  111.105-11  of  this  chapter,  or 
explosion  proof  in  accordance  with 
section  §  111.105-9  of  this  chapter; 

(3)  Indicate  the  event  of  a  loss  of 
power  or  failiue  of  the  leak  detection 
circuit,  and  monitor  the  condition  of  the 
alarm  circuitry  and  sensor  by  an 
electronic  self-testing  feature; 

(4)  Alarm  before  cargo  in  the  cargo 
tank  declines  to  a  level  of  0.5  percent 
below  the  level  at  which  it  was  loaded 
or  before  the  loss  of  more  than  1000 
gallons  of  cargo  fixnn  the  tank, 
whichever  is  less; 

(5)  Be  designed  to  operate  without 
degradation  in  heavy  seas,  moisture, 
and  varying  weather  conditions;  and 

(6)  Have  audible  and  visible  alarm 
indicatcHS  that  can  be  remotely 
installed. 

Dated  June  29, 199S. 
G  J4.  Naocara, 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmenta]  Protection. 
(FR  Doc  95-20619  Filed  8-18-95;  8:45  am] 
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Research  and  Special  Programs 
AdminlstFBtlon 

49  CFR  Part  107 

[Docket  No.  HM-207E.  NoUoe  No.  9»-101 

RIN  2137-AC70 

Hazardous  Materials  Pilot  Ticketing 
Program 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  To  streamline  administrative 
procedures,  cut  costs,  and  reduce 
regulatory  burdens  on  persons  subject  to 
hazardous  materials  transportation  law, 
RSPA  is  proposing  to  implement  a  pilot 
program  for  ticketing  of  certain 
hazardous  materials  transportation 
violations.  Under  the  program,  RSPA 
would  issue  tickets  for  violations  that 
do  not  have  substantial  impacts  on 
safety.  These  violations  may  include, 
among  others,  derating  under  an 
expired  exemption,  failing  to  register, 
failing  to  maintain  training  records,  and 
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failing  to  file  incident  reports. 
Procedures  under  this  pilot  program 
would  be  less  complicated  than  current 
'  procedures  for  civil  penalty  actions,  and 
penalties  would  be  substantially 
reduced  for  persons  who  elect  to  pay  the 
amounts  assessed  in  the  tickets. 

DATES:  Comments  must  be  received  by 
October  20, 1995. 

ADDRESSES:  Address  comments  to 
Dockets  Unit  (DHM-30),  Hazardous 
Materials  Safety,  RSPA,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
and  notice  number  and  five  copies 
should  be  submitted,  when  possible. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
postcard.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  8:30  am  to 
5:00  pm,  Monday  through  Friday, 
except  on  pubUc  hoUdays  when  the 
office  is  closed. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
).  O'Connell,  Jr.,  Director,  Office  of 
Hazardous  Materials  Enforcement,  (202) 
366-^700;  or  Edward  H.  Bonekemper, 
m.  Office  of  the  Chief  Counsel,  (202) 
366-4400,  Researdi  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Research  and  Special  Programs 
Administration  (RSPA)  is  the 
administration  within  the  Department  of 
Transportation  primarily  responsible  for 
implementing  the  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101-5127.  RSPA  does  this  by  issuing 
and  enforcing  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180.  RSPA's  Office  of  the  Chief  Counsel 
(OCC)  may  initiate  administrative 
proceedings  for  violations  of  the  HMR, 
and  these  proceedings  may  result  in  a 
dvil  penalty,  an  order  directing 
compliance  actions,  or  both.  49  CFR 
107.307. 

Administrative  proceedings  are 
initiated  by  mailing  a  notice  of  probable 
violation  to  a  person  beUeved  to  have 
violated  the  HMR.  49  CFR  107.311.  The 
notice  specifies  the  alleged  violation(s) 
of  the  lAiR,  states  the  proposed  penalty, 
and  includes  a  copy  of  the  inspection 
report.  Within  30  days  of  receiving  the 
notice,  the  recipient  of  the  notice  may 
admit  the  allegations  by  paying  the 
proposed  penalty,  make  an  informal 


response,  or  request  a  formal  hearing.  49 
CFR  107.313, 107.315. 

The  recipient  who  chooses  to  respond 
informally  submits  a  written  response  to 
the  OCC  to  contest  the  alleged  violations 
or  the  proposed  penalty.  The  OCC 
considers  the  inspection  report,  the 
response,  and  any  additional  evidence 
obtained  to  determine  whether  the 
recipient  committed  the  alleged 
violations  and,  if  so,  the  appropriate 
penalty  in  accordance  with  the  statutory 
criteria  for  penalty  determination,  49 
U.S.C.  5123(c).  See  also  RSPA's  civil 
penalty  guidelines  at  60  FR  12139 
(March  6, 1995).  If  the  recipient  requests 
an  informal  conference,  an  opportunity 
is  provided  to  supplement  the  written 
response  in  person  or  by  telephone  with 
the  OCC  attorney  and  the  inspector. 
Information  obtained  by  the  OCC  during 
the  informal  conference  becomes  part  of 
the  case  file.  The  Chief  Counsel  then 
issues  an  order  finding  a  violation  or 
violations  and,  for  each  violation  found, 
assesses  a  dvil  penalty.  The  order  may 
be  appealed  to  the  RSPA  Administrator. 
See  generally  49  CFR  107.317, 
107.325(b). 

Alternatively,  the  redpient  may 
request  a  formal  administrative  hearing 
on  the  record  before  an  Administrative 
Law  Judge  (ALJ)  from  the  Department  of 
Transportation's  Office  of  Hearings.  At 
the  conclusion  of  the  hearing,  the  ALJ 
determines  whether  the  alleged 
violations  have  been  committed  and,  if 
so,  imposes  a  penalty  in  accordance 
Mrith  the  statutory  assessment  criteria. 
Either  party  may  appeal  a  dedsion  of 
the  ALJ  to  the  RSPA  Administrator.  See 
generally  A9  CFR  107.319, 107.325(a). 

At  any  time  during  an  informal  or  a 
formal  proceeding,  RSPA  and  the 
redpient  of  the  notice  may  agree  upon 
an  appropriate  resolution  of  the  case.  49 
CFR  107.327. 

n.  Proposal 

Under  the  proposed  rule,  the 
Assodate  Administrator  for  Hazardous 
Materials  Safety  would  be  authorized  to 
issue  tickets  for  certain  HMR  violations 
that  currently  are  handled  through  the 
dvil  penalty  process.  To  be  included  in 
the  ticketing  program,  a  particular 
violation  must  not  have  a  substantial 
impad  on  safety.  Because  this  program 
is  designed  to  ease  administrative  and 
regulatory  burdens  on  persons  subjed  to 
the  HMR,  violations  currently  eUgible 
for  letters  of  warning  under  49  CFR 
107.309  generally  will  not  be  included 
in  the  ticketing  program.  Tickets  wiU 
not  be  issued  on  the  spot  by  inspedors 
following  an  inspection. 

This  program  would  be  a  two-year 
pilot  program.  At  the  end  of  two  years, 
RSPA  would  evaluate  the  program  in 


terms  of  cost  savings,  time  savings,  and 
unpad  on  the  effectiveness  of  its 
ciompliance  program. 

RSPA  is  considering  a  number  of 
violations  for  inclusion  in  the  ticketing 
program,  including,  among  others, 
operating  under  an  expired  exemption, 
failing  to  register,  failing  to  maintain 
training  records,  and  failing  to  file 
inddent  reports.  Based  on  comments 
received  and  experience  gained  through 
administration  of  the  ticketing  program, 
additional  types  of  violations  may  be 
added  to  the  program.  These  violations 
will  not  be  processed  under  the 
ticketing  program  if  more  serious 
violations  also  are  alleged.  Violations 
processed  under  the  ticketing  program 
will  be  considered  prior  violations  in 
the  event  of  future  violations  of  the 
HMR  by  the  same  party. 

RSPA  expects  that  the  Assodate 
Administrator  for  Hazardous  Materials 
Safety  would  delegate  ticketing 
.authority  to  the  Diredor,  Office  of 
Hazardous  Materials  Enforcement 
(OHME)  who  may  redelegate  that 
authority.  RSPA  field  inspectors  would 
condud  inspections  as  at  present. 
Supervisory  inspectors  then  would 
evaluate  field  inspedor  reports,  and 
tickets  would  be  issued  to  parties  when 
appropriate.  The  ticketing  process 
would  be  limited  to  those  cases 
involving  violations  identified  as 
meeting  safety  risk  criteria  for  ticketing 
established  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

The  ticket  would  include  a  statement 
of  the  facts  supporting  the  alleged 
violation.  In  addition,  the  ticket  would 
set  forth  the  maximum  penalty  provided 
for  by  statute,  the  proposed  penalty 
determined  according  to  the  RSPA  dvil 
penalty  guidelines,  see  60  FR  12139 
(March  6, 1995),  and  the  ticket  penalty 
amount  The  ticket  would  state  that  the 
redpient  must  pay  the  penalty  or 
request  a  hearing  within  30  days  of 
receipt  of  the  ticket. 

The  dvil  penalty  contained  in  the 
ticket  would  be  substantially  less  than 
the  penalty  that  would  be  proposed 
under  current  procedures  or  that  could 
be  imposed  by  an  ALJ  at  a  hearing.  If  the 
redpient  pays  the  ticket  amount  and 
states  that  action  to  corred  the  violation 
has  been  taken,  the  matter  would  be 
dosed  and  there  would  be  no  further 
agency  action.  If  the  redpient  elects  not 
to  pay  the  ticket  and  requests  a  hearing, 
RSPA  would  forward  the  case  file  to  a 
Coast  Guard  Hearing  Officer  who  would 
review  the  case  in  accordance  with 
Coast  Guard  procedures  set  forth  at  33 
CFR  1.07.  The  Hearing  Officer  would 
not  be  bound  by  the  reduced  penalty 
amount  in  the  ticket  and  could  impose 
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a  civil  penalty  as  high  as  the  proposed 
penalty  determined  under  RSPA's  civil 
penalty  guidelines.  The  Hearing 
Officer's  factual  findings  and  legal 
conclusions  in  a  particular  case  would 
apply  solely  to  that  case.  A  person  could 
appeal  the  decision  of  the  Hearing 
(ifficer  to  the  Commandant,  United 
States  Coast  Guard. 

A  recipient  would  waive  a  right  to  a 
hearing  by  failing  to  respond  to  the 
ticket  within  30  days.  Moveover,  failure 
to  respond  would  be  deemed  an 
admission  of  the  violation,  and  the 
proposed  penalty  would  be  owed  to 
RSPA.  An  impaid  proposed  penalty  or 
a  penalty  imposed  by  the  Coast  Guard 
Hearing  Officer  or  the  Commandant  on 
appeal  woiUd  constitute  a  debt  owed  to 
the  United  States  Government. 

This  proposed  rule  is  consistent  with 
the  recommendation  in  the  National 
Performance  Review  (DOT02.01)  to 
streamline  the  enforcement  process  by 
implementing  pilot  programs  to  offer 
greater  flexibility  in  enforcement 
methods.  RSPA's  pilot  program  for 
ticketing  would,  for  certain  violations, 
reengineer  RSPA's  current  program  to 
cut  costs,  simplify  the  processing  of  less 
significant  PiMR  violations,  and  achieve 
compliance  through  more  efficient  and 
effective  processes.  The  ticketing 
program  would  create  a  vehicle  for 
recipients  to  more  easily  respond  to 
allegations  of  HMR  violations. 

Conunents  are  invited  on  all  of  these 
proposed  procedures. 

m.  Rulemakiiig  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  of  proposed  rulemaking  is 
not  considered  a  significant  regulatory     . 
action  under  section  3(f)  of  Executive 
Order  12866  and  therefore  is  not  subject 
to  review  by  the  Office  of  Management 
and  Budget.  The  notice  is  not  significant 
according  to  the  Regulatory  Pohdes  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

The  proposed  changes  would  not 
result  in  any  additional  costs  to  persons 
subject  to  the  HMR,  but  would  result  in 
modest  cost  savings  to  a  small  number 
of  them  and  to  the  agency.  Because  of 
the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted.  This  certification  may  be 
revised  as  a  result  of  public  comment. 

Executive  Order  12612 

This  notice  of  proposed  rulemaking 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  in  Executive 
Order  12612  ("Federalism")  and  does 
not  have  sufficient  Federalism  impacts 


to  warrant  the  preparation  of  a 
federalism  assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  notice  of  proposed 
rulemakiiig  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
does  not  impose  any  new  requirements 
on  persons  subject  to  the  HMR;  thus, 
there  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  imits  of 
government,  businesses  or  other 
organizations. 

Paperyvork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

List  of  Siib|ect8  in  49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  reqiurements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  107  would  be  amended  as 
follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127, 44701;  49 
CFR  1.45, 1.53. 

2.  In  §  107.307,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

$107,307   Genefal. 

(a)  When  RSPA  has  reason  to  believe 
that  a  person  is  knoMringly  engaging  or 
has  knowingly  engaged  in  conduct 
which  is  a  violation  of  the  Federal 
hazardous  material  transportation  law 
or  any  provision  of  this  subchapter  or 
subchapter  C  of  this  chapter,  or  any 
exemption,  or  order  issued  thereunder, 
for  which  RSPA  exercises  enforcement 
authority,  RSPA  may — 

(1)  Issue  a  warning  letter,  as  provided 
in  §107.309; 

(2)  Initiate  proceedings  to  assess  a 
dvil  penalty,  as  provided  in  either 
§107.310  or  107.311; 

(3)  Issue  an  order  directing 
compUance,  regardless  of  whether  a 
warning  letter  has  been  issued  or  a  civil 
penalty  assessed;  and 

(4)  Seek  any  other  remedy  available 
under  the  Federal  hazardous  material 
transportation  law. 


$107,307    [Amended] 

3.  In  addition,  in  §  107.307,  in 
paragraph  (b),  the  wording  "Office  of 


Chief  Counsel"  would  be  revised  to  read 
"RSPA". 

$107,309    [Amended] 

4.  In  §  107.309,  at  the  begiiming  of 
paragraph  (a),  the  wording  "In  addition 
to  the  initiation  of  proceedings  imder 

§  107.307  for  the  imposition  of  sanctions 
or  other  remedies,  the"  would  be 
revised  to  read  "The". 

5.  Section  107.310  would  be  added  to 
read  as  follows: 

$107,310    Ticketing. 

(a)  For  an  alleged  violation  that  does 
not  have  a  substantial  impact  on  safety, 
the  Associate  Administrator  for 
Hazardous  Materials  Safety  may  issue  a 
ticket. 

(b)  The  Associate  Administrator 
issues  a  ticket  by  mailing  it  by  certified 
or  registered  mail  to  the  person  alleged 
to  have  committed  the  violation.  The 
ticket  includes: 

(1)  A  statement  of  the  facts  on  which 
the  Associate  Administrator  bases  the 
conclusion  that  the  person  has 
committed  the  alleged  violation; 

(2)  The  ma}dmum  penalty  provided 
for  by  statute,  the  proposed  penalty 
determined  according  to  RSPA's  civil 
penalty  guidelines  and  the  ticket 
penalty  amount;  and 

(3)  A  statement  that  within  30  days  of 
receipt  of  the  ticket,  the  person  must 
either  pay  the  penalty  in  accordance 
with  paragraph  (d)  of  this  section  or 
request  a  hearing  under  paragraph  (c)  of 
this  section. 

(c)  If  the  person  requests  a  hearing, 
the  Associate  Administrator  forwards 
the  inspection  report,  ticket  and 
response  to  a  Coast  Guard  Hearing 
Officer.  The  Hearing  Officer  reviews  a 
case  in  accordance  with  Coast  Guard 
procedures  set  forth  in  33  CFR  1.07-15 
to  1.07-65.  Where  in  33  CFR  1.07-15  to 
1.07-65  the  words  "District 
Commander"  appear,  they  will  be 
understood  to  mean  "Associate 
Administrator  for  Hazardous  Materials 
Safety.  RSPA".  The  Hearing  Officer  may 
impose  a  civil  penalty  that  does  not 
exceed  the  proposed  penalty 
determined  according  to  RSPA's  civil 
penalty  guidelines  (as  stated  in  the 
ticket).  "Hie  Hearing  Officer's  findings  of 
fact  and  conclusions  of  law  in  a  case 
apply  only  to  that  case.  The  person  may 
appeal  the  decision  of  the  Hearing 
Officer  to  the  Commandant,  United 
States  Coast  Guard. 

(d)  Payment  of  the  ticket  penalty 
amount  or  the  amount  imposed  by  the 
Coast  Guard  Hearing  Officer  must  be 
made  in  accordance  with  the 
instructions  on  the  ticket  or  as 
instructed  by  the  Hearing  Officer. 
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(e)  If  within  thirty  days  of  receiving 
the  ticket  the  person  neither  pays  the 
ticket  amount  nor  requests  a  hearing, 
the  person  has  waived  the  right  to  a 
hearing,  has  admitted  the  violation  and 
owes  the  ticket  penalty  amount  to 
RSPA. 

6.  In  §  107.311,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

$  107.31 1    Notice  of  probat>le  violation. 

(a)  The  Office  of  Chief  Counsel  may 
serve  a  notice  of  probable  violation  on 
a  person  alleging  the  violation  of  one  or 
more  provisions  of  the  Federal 
hazardous  material  transportation  law 
or  any  provision  of  this  subchapter  or 
subchapter  C  of  this  chapter,  or  any 
exemption,  or  order  issued  thereimder. 


Issued  in  Washington,  DC  on  August  16, 
1995  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  I.  Rolierts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
(FR  Doc.  95-20676  Filed  »-lfr-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forast  Service 

DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 

Legal  Deacrifjtion  of  Lands  TransfWrred 
Pursuant  to  the  National  Forest  and 
Public  Lands  of  Nevada  Enhancement 
Act  of  1988;  Correction  Notice 
AQENCiES:  Bureau  of  Land  Management, 
Interior.  U.S.  Forest  Service, 
Agriculture. 
ACTION:  Correction  notice. 

summary:  This  notice  makes  a  Hfth 
correction  to  Document  No.  89-27518 
published  on  November  24, 1989,  in 
Volume  54  FR,  Pages  48659-48664. 
EFFECTIVE  DATE:  April  26,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  land  transferred  to  the  U.S. 
Forest  Service,  contact  Jeaime  Evenden, 
Lands  Officer,  U.S.  Forest  Service,  Inyo 
National  Forest,  573  N.  Main  Street, 
Bishop,  California  93514.  Regarding 
land  transferred  to  the  Bureau  of  Land 
Management,  contact  Ken  Stowers, 
Realty  Specialist,  Bureau  of  Land 
Management  Nevada  State  Office,  P.O. 
Box  12000,  850  Harvard  Way,  Reno. 
Nevada  89520. 

SUPPLEMENTARY  INFORMATION:  The 
following  corrections  are  made  to 
Document  No.  89-27518  published  on 
November  24, 1989,  in  54  FR  48659- 
48664: 

1.  Page  48663,  first  column,  after  line 
18,  add: 


"Mount  Diablo  Moidian, 

T.  1  N.  R.  32  E.. 
Sec  27,  all  that  portion 

State  of  Nevada; 
Sec  28,  all  that  portion 

State  of  Nevada; 
Sec  29,  all  that  portion 

State  of  Nevada; 
Sec  33.  all  that  portion 

State  of  Nevada; 
*    Sec.  34,  all  that  portion 

State  of  Nevada; 


California 

lying  within  the 
lying  within  the 
lying  within  the 
lying  within  the 
lying  within  the 


Sec  35,  all  that  pcnrtion  lying  within  the 

State  of  Nevada. 
T.  1  S.,  R  32  B., 
Sec.  3,  all  that  portion  lying  within  the 

State  of  Nevada; 

2.  Page  48664,  third  column,  line  32: 
The  acres  should  read  "705,123.09". 

3.  Page  48664.  third  column,  line  35: 
The  acres  should  read  "270,649.448". 
Ann  J.  Morgan, 

State  Director.  Nevada  Bureau  of  Land 
Management. 

Dennis  W.  Martin, 

Supervisor,  Inyo  National  Forest,  U.S.  Forest 

Service. 

(FR  Doc  95-20573  Filed  &-18-95:  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martteting  Service 

(SD-0&-OQ2] 

Plant  Variety  Protection  Advisory 
Board;  Open  Meeting 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Advisory  Board. 

DATES:  Friday,  September  15, 1995,  9 
a.m.  to  5  p.m.,  open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  in 
the  National  Agricultural  Library 
Building.  Conference  Room  1400 
(Fourteenth  Floor],  Beltsville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Acting  Commissioner,  Plant  Variety 
Protection  Office,  Room  500,  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705  (301/504-5518). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  this  notice  is  given 
concerning  a  Plant  Variety  Protection 
Advisory  Board  meeting.  The  proposed 
agenda  for  the  meeting  will  include 
discussions  of:  (1)  The  interim  draft 
rules  and  regulations  under  the  Plant 
Variety  Protection  Act  (amended  1994], 
(2)  long  term  storage  of  tuber-propagated 
varieties,  and  (3)  other  related  topics. 


Dated:  August  15, 1995. 
Lon  Hatamiya, 

Administrator. 

[FR  Doc  95-20665  Filed  8-18-95;  8:45  am] 

L  CODE  3410-02-P 


Foraifn  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  of  the  fee  for  dairy 

import  licenses  for  the  1996  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1996  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agricultiu« 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to  tariff- 
rate  quotas  set  forth  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  will  be  $113.00  per  license. 
EFFECTIVE  DATE:  January  1 ,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  Room  5531-South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250-1000  or 
telephone  at  (202)  720-2916. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 
to  tariff-rate  quotas  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  country.  The  use  of  licenses 
by  the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Dairy 
Import  Quota  Manager,  Import 
Licensing  Group,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture 
(the  "Licensing  Authority")  and  the  U.S. 
Customs  Service. 
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Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimbiu^e  the  Department  of 
Agriculture  for  the  costs  of 
administering  the  licensing  system 
under  this  regulation.  The  fee  is  to  be 
based  upon  the  total  cost  to  the 
Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each 
license  and  that  such  fee  will  be  set  out 
in  a  notice  to  be  published  in  the 
Federal  Register.  Accordingly,  this 
notice  sets  out  the  fee  for  the  licenses  to 
be  issued  for  the  1996  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 
licensing  system  during  1995  has  been 
determined  to  be  $413,009.  Of  this 
amotmt,  $232,508  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1995  (total  personnel » 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultiunl  Service  equaled 
$126,734;  a  proportionate  share  of  the 
supervisory  costs  devoted  directly  to 
adjninistering  the  licensing  system 
equaled  $105,774);  $91,367  represents 
the  total  computer  costs  to  monitor  and 
issue  import  licenses  during  1995;  and 
$89,134  represents  other  miscellaneous 
costs,  including  travel,  postage, 
publications,  forms,  contract  clerical 
assistance,  and  an  ADP  system 
contractor. 

The  average  number  of  licenses  issued 
per  year  for  the  three  years  immediately 
preceding  1996  has  been  determined  to 
be  3,670.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1996  calendar 
year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6.20-6.34,  will  be 
$113.00  per  license. 

Issued  at  Washington.  D.C.  the  9th  day  of 
August,  1995. 
Richard  P.  Wanack. 
Licensing  Authority. 

(FR  Doc.  95-20668  Filed  8-18-95;  8:45  am] 
MUNO  CODE  3410-10-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Govenunent 
Employment. 

Fonn  Numbeiis):  E-1,  E-2,  E-3,  E-4, 
E-6,  E-7,  E-9. 

Agency  Approval  Number:  0607- 
0452. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  21,234  hours. 

Number  of  Respondents:  13,639. 

Avg  Hours  Per  Response:  1  hour  and 
4  minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  a  three  year  extension  of  the 
ciurent  OMB  approval  of  seven  data 
collection  forms  used  in  the  Annual 
Siuvey  of  Government  Employment.  In 
this  survey  data  are  collected  on  state 
and  local  government  employment  and 
wages.  Each  form  is  tailored  to  the 
particular  size  and  type  of  government 
to  be  surveyed.  The  Bureau  of  Economic 
Analysis  uses  these  data  to  develop  the 
public  sector  components  of  the  gross 
domestic  product  and  national  income 
accounts  and  to  develop  p>ersonal 
income  statistics.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  this  survey.  The  Bureau  of 
Labor  Statistics  uses  data  from  this 
survey  to  assist  in  the  benchmarking  of 
state  and  local  government  components 
of  its  monthly  employment  and  earnings 
statistics.  In  addition,  state  and  local 
government  officials,  public  interest 
groups,  and  professional  organizations 
use  these  data  for  analysis  and  study. 

Affected  Public:  State,  local  or  local 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Qearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building.  Washington,  DC  20503. 


Dated:  August  16, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-20659  Filed  8-18-95;  8:45  am] 

BILUNQ  COOe  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1996  National  Content  Siuvey  - 
Reinterview  Instruments. 

Form  Number(s):  None-computer 
screens. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  17,010  hours. 

Number  of  Respondents:  34.020. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  1996  National 
Content  Siuvey  (NCS)  will  play  a 
crucial  role  in  determining  the  subject 
content  and  specific  question  wording 
of  the  2000  census  questionnaires.  In 
addition,  the  survey  will  provide  critical 
information  for  formulating  and  refining 
decisions  regarding  questionnaire 
design,  population  coverage,  data 
capture  technology,  and  administrative 
records  notification.  The  survey  will 
also  test  certain  race  and  ethnic  issues. 
A  reinterview  will  be  conducted  to 
assess  the  accuracy  and  reliability  of  the 
information  collected  in  the  survey. 
Telephone  reinterviews  will  be 
conducted  using  CATl  software  with 
households  who  complete  and  mail 
back  a  survey  form.  Both  simple-form 
and  sample-form  recipients  will  be 
included  in  reinterview.  The  simple- 
form  reinterview  is  designed  to  assess 
whether  alternative  rostering  techniques 
result  in  higher  within-household 
coverage  error  and  to  analyze  content  of 
the  race  and  Hispanic  origin  questions. 
The  sample-form  reinterview  is 
designed  to  measiue  the  reliability  of 
multiple  question  versions  by 
comparing  responses  from  the  1996  NCS 
to  responses  in  the  reinterview. 

Affected  Public:  Individuals  or 
households. 

Frequency:  0ne-4ime  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 


43436 
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5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
Infonnation  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  16, 1995. 

Gerald  Tadw. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  95-20660  Filed  8-18-95;  8:45  am] 

BILUNQ  coot  3S10-07-P 


Agency  Form  Under  Review  by  the 
Office  of  Itanagement  and  Budget 

IXX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  Residential 
Alterations  and  Repairs. 

Fonn  Numberis):  SORAR-705. 

Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Quarterly  Survey  of 
Residential  Alterations  and  Repairs  to 
collect  information  on  real-property 
improvements  and  repairs  from  a 
sample  of  owners  or  designated 
representatives  of  rental  or  vacant 
residential  housing  units.  We  mail  this 
survey  quarterly  to  respondents  over  a 
one-year  period.  We  use  data  gathered 
in  this  survey  as  a  component  to  our 
published  estimates  of  expenditures  for 
residential  upkeep  and  improvement. 
Data  on  improvements  and  repairs  to 
owner  occupied  housing  units  are 
gathered  in  the  Consumer  Expenditures 
Survey  and  are  also  incorporated  into 
published  estimates.  Estimates  are  used 
by  a  variety  of  private  businesses  and 
trade  associations  for  marketing  studies, 
economic  forecasts,  and  assessments  of 
the  construction  industry.  They  also 
provide  all  levels  of  government  with  a 
tool  to  evaluate  economic  policy  and 
measure  progress  towards  established 
goals.  For  example,  the  Bureau  of 
Economic  Analysis  uses  the 
improvement  statistics  to  develop  the 
structures  component  of  gross  private 
domestic  investment  in  the  national 
income  and  product  accounts. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 


profit,  and  State,  local  or  tribal 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14Ui  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  15, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-20620  Filed  8-18-95:  8:45  ami 

MLUNO  COOC  3S10-07-f 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Civilian  Healtti  and  IMedical  Program  of 
the  Uniformed  Services  (CHAIMPUS) 
Demonstration  Project  in  Europe 

AQENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  a  CHAMPUS 
demonstration  project  to  be 
implemented  in  Europe. 

SUMMARY:  On  September  2, 1994,  59  FR 
45668,  DoD  published  a  Notice  of  a 
CEiAMPUS  demonstration  project  to  be 
implemented  in  Europe.  This  notice  is 
to  exercise  the  first  of  two  option  years 
for  the  CHAMPUS  Demonstration 
Project  in  Europe. 

While  the  U.S.  Military  European 
Health  Care  Delivery  System  has  gone 
through  many  changes  and  adjustments 
over  the  past  eighteen  months,  made 
necessary  in  great  part  due  to  the 
military  force  reductions  in  Europe,  the 
Department  has  noted  significant 
improvement  in  health  care  delivery 
services  for  its  beneficiaries  since  the 
initiation  of  the  demonstration  project. 
Service  members  and  their  families, 
particularly  those  in  remote  areas,  have 
experienced  improved  access  to  health 
care  service.  Billing  practices,  once  a 
source  of  major  dissatisfaction  among 
local  providers,  have  been  streamlined, 
resulting  in  far  fewer  payment  delays. 

A  firm  foundation  has  now  been 
established  for  European-wide  TRICARE 
Preferred  Provider  Network,  and  many 
host  nation  health  care  providers,  of  all 
specialties,  throughout  Europe,  are 


interested  in  participating.  While  great 
strides  have  been  made,  die 
formalization  and  stabilization  of  the 
network  remains  to  be  accomplished.  As 
earliest  attention  has  been  focused 
primarily  on  remote  or  underserved 
areas  which  have  experienced 
significant  reduction  or  elimination  of 
military  medical  services,  the  progress 
which  has  been  made  to  date  is  most 
encouraging.  Although  demonstration 
participation  is  limited  to  family 
members  of  active  duty  beneficiaries, 
the  achievement  of  a  sound  network  of 
providers  wall  benefit  immensely  all  of 
our  beneficiaries  in  Europe.  It  is  our 
intent  to  continue  the  great  strides 
which  have  been  made  thus  far  as  a 
result  of  this  demonstration  project  and 
to  build,  during  the  next  year,  on  the 
progress  which  has  been  made  during 
the  last. 

EFFECTIVE  DATE:  October  1, 1995. 
POINT  OF  CONTACT:  Carol  Ortega,  Senior 
Health  Policy  Analyst,  OASD(HA)(HSF 
PoUcy),  (703)  697-8975. 

Dated:  August  15, 1995. 
L.M.  Bynum, 

Alternate  OSD  Liaison  Officer,  Department 
of  Defense. 

|FR  Doc.  95-20569  Filed  8-18-95;  8:45  am] 

BILUNQ  CODE  5000  0<  M 


Department  of  the  Army 

Environmental  Assessment  for 
Disposal  and  Reuse  of  the  Crime 
Records  Center,  Fort  Holabird, 
■Maryland 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  100-526,  the  Defense 
Authorizations  and  Amendments  and 
Base  Closure  and  Realignment  Act  of 
1988,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  partial  closure  of  Fort  Holabird, 
Maryland,  that  houses  the  Crime 
Records  Center.  This  recommendation 
became  law  on  January  5, 1989. 

The  environmental  assessment 
evaluates  the  environmental  impacts 
associated  with  the  disposal  and  reuse 
of  the  property  after  the  partial  closure 
of  Fort  Holabird.  The  Crime  Records 
Center  is  to  he  realigned  to  Fort  Belvoir, 
Virginia,  as  recommended  by  the 
Defense  Base  Closure  and  Realignment 
Commission.  The  environmental 
assessment  evaluated  two  potential 
alternatives  that  were  developed  by  the 
Army  in  cooperation  with  the  City  of 
Baltimore.  No  preferred  alternative  has 
been  selected.  Alternative  1  is  to  ofiier 
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the  6-acre  parcel  for  sale  on  a 
competitive  basis  to  the  private  sector 
for  industrial  development  similar  to 
that  in  the  surrounding  Fort  Holabird 
Industrial  Park.  It  is  anticipated  up  to 
three  industrial/manufacturing 
operations  could  be  located  on  the 
property,  associated  parking  facilities, 
and  infrastructure.  Access  to  the  facility 
would  be  through  the  Fort  Holabird 
Industrial  Park  on  South  Road. 

Alternative  2  is  to  offer  the  6-acre 
parcel  for  sale  on  a  competitive  bid 
basis  to  the  private  sector  for 
development  into  a  low  density  housing 
(4  units  per  acre)  development,  similar 
to  that  adjacent  to  the  site.  Under  this 
alternative,  approximately  24  homes 
and  associated  infrastructure  would  be 
constructed.  Access  to  the  housing 
development  would  be  fitjm  Detroit 
Avenue  and  Oak  Avenue. 

The  only  alternative  to  the  proposed 
action  is  the  no-action  alternative. 
Implementation  of  the  no-action 
alternative  would  result  in  the  facility 
remaining  fenced,  maintained  by  the 
Army  and  closed  to  the  public.  The 
Army  would  patrol  the  area 
periodically,  maintain  security, 
infrastructure  and  utilities,  and 
structures  to  prevent  deterioration  of 
systems.  Land  management  activities 
would  continue  to  the  extent  necessary 
to  prevent  nuisance  conditions.  The 
proposed  disposal/reuse  of  the  6-acre 
Crime  Records  Center  parcel  of  Fort 
Holabird  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
human  environment. 
DATES:  Written  public  comments  and 
suggestions  will  be  accepted  on  or 
before  September  20, 1995. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  can  be 
obtained  by  writing  to  the  U.S.  Army 
Corps  of  Engineers,  Attn:  Ms.  Maria  de 
la  Torre  (CENAB-4'L-EM),  P.O.  Box 
1715,  Baltimore,  Maryland  21203-1715, 
within  30  days  of  the  date  of  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Maria  de  la  Torre  at  410-962-4698. 

Dated:  August  15, 1995. 
Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Heahh),  OASA  (IL&E). 
(FR  Doc.  95-20666  Filed  8-18-95;  8:45  am] 

HLUNQ  COOC  3710-OB-H 


Record  of  Decision  on  the  Final 
Environmental  Impact  Statement,  Fort 
Devens,  Massachusetts 

AGENCY:  Department  of  the  Army,  DoD. 


ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  regulations 
promulgated  by  the  President's  Council 
on  Environmental  Quality,  the  Army 
has  prepared  a  Record  of  Decision 
(ROD)  pertaining  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  disposal  and  reuse  of  property  at 
Fort  Devens,  Massachusetts.  In  the  ROD 
the  Army  states  its  intention  to  retain  a 
Reserve  Enclave  on  the  Main  and  South 
Posts  of  Fort  Devens,  and  to  dispose  of 
the  remaining  excess  property. 
Consistent  with  the  President's  Five- 
Point  Initiative  to  Revitalize  Base 
Closure  Communities,  which  is 
intended  to  foster  economic 
development  and  job  creation,  the  Army 
will  dispose  of  the  property  consistent 
with  the  requests  received  through  the 
federal  screening  process;  and  transfer 
all  remaining  property  to  the  Local 
Redevelopment  Authority,  the 
Massachusetts  Government  Land  Bank, 
for  use  in  conformance  with  the  Reuse 
Plan  and  Bylaws  approved  by  the 
Communities  of  Ayer,  Harvard  and 
Shirley. 

Based  on  the  ROD,  the  Army  v^rill 
initiate  the  property  disposal  process  at 
Fort  Devens  consistent  with  the 
methodology  described  in  the 
Environmental  Impact  Statement. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Brown,  New  England  Division, 
U.S.  Army  Corps  of  Engineers,  424 
Trapelo  Road,  Waltham.  MA  02254- 
9149  or  call  (617)  647-8536. 

Dated:  August  15. 1995. 
Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health).  OASA  (ILB-E). 
[FR  Doc.  95-20667  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Record  of  Decision;  York  County 
Energy  Partners  Cogeneration  Facility, 
York  County,  Pennsylvania 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision;  York 
County  Energy  Partners  Cogeneration 
Facility  of  the  Clean  Coal  Technology 
Demonstration  Program  in  North 
Codorus  Township,  York  County, 
Permsylvania. 

SUMMARY:  The  Department  of^ergy 
(the  Department)  has  prepared  an 
Environmental  Impact  Statement  (EXDE/ 
EIS-0221)  to  assess  the  environmental 
and  human  health  impacts  associated 


with  construction  and  operation  of  the 
York  Coimty  Energy  Partners,  LP. 
(YCEP)  Cogeneration  Facility  on  a  38- 
acre  (15.4-hectare)  parcel  in  North 
Codorus  Towmship,  York  Coimty,  PA. 
After  careful  consideration  of  these 
impacts,  along  with  Clean  Coal 
Technology  Program  goals  and 
objectives,  the  Department  has  decided 
to  provide  $75  million  (approximately 
17  percent  of  total  project  cost)  in 
federal  funding  support  for  the  design, 
construction,  and  operation  of  a 
nominal  250-megawatt  coal-fired, 
cogeneration  facility  demonstrating 
utility-scale  atmospheric  circulating 
fluidized  bed  (ACFB)  technology. 

Concerns  were  expressed  by  the 
Pennsylvania  Game  Commission 
regarding  effects  on  wildlife  habitats 
and  by  the  Pennsylvania  Bureau  for 
Historic  Resources  on  adverse  impacts 
to  historic  properties.  The  Department 
met  with  the  Pennsylvania  Game 
Commission  and  received  a  list  of 
mitigation  measures  the  Commission 
believes  would  be  adequate  to  mitigate 
the  impacts  to  wildlife  habitats  on  Game 
Commission  lands.  The  Department  also 
negotiated  a  Memorandum  of 
Agreement  with  the  Permsylvania 
Bureau  for  Historic  Resources  that 
requires  YCEP  to  perform  nontraditional 
mitigation  measures.  To  resolve  issues 
related  to  volatile  organic  compound 
(VOC)  emissions  from  the  cooling  tower, 
the  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
incorporated  mandatory  monitoring 
requirements  into  the  project's  air 
permit,  which  was  issued  on  July  25, 
1995.  These  requirements,  and  any 
subsequent  mitigation  actions  required 
through  regulations,  vrill  be  enforced 
through  the  air  permit. 

The  Department's  decision  to  provide 
cost-shared  federal  funding  for  the 
YCEP  Cogeneration  Facility  is 
contingent  on  YCEP  fulfilfing  its 
obligations  to  complete  the  actions 
described  in  this  Record  of  Decision  and 
in  the  Mitigation  Action  Plan  prepared 
by  the  Department  for  this  YCEP  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  the 
Department's  activities  related  to  this 
project,  please  contact  Dr.  Snellen  A. 
Van  Ooteghem,  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center,  3610  Collins  Ferry 
Road,  Morgantown,  WV  26507-0880  or 
call  (304)  285-5443. 

For  further  information  on  the 
Department's  National  Environmental 
Policy  Act  process,  please  contact  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Pohcy  and  Assistance  (EH— 42),  U.S. 
Department  of  Energy,  1000 
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Independence  Avenue,  SW., 
Washington,  DC  20585,  or  call  either 
(202)  586-4600  or  (800)  472-2756. 

supPLaefTARY  information:  The 
Department  has  prepared  this  Record  of 
Decision  pursuant  to  Council  on 
Environmental  Quality  regulations  for 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Parts  1500-1508)  and  Department 
regulations  (10  CFR  Part  1021).  This 
Record  of  Decision  is  based  on  the 
Department  of  Energy's  Final 
Environmental  Impact  Statement  for  the 
YCEP  Cogeneration  Facility  (DOE/EIS- 
0221). 

An  overall  National  Environmental 
Policy  Act  compliance  procedure  was 
developed  for  the  Clean  Coal 
Technology  Demonstration  Program  that 
includes  consideration  of  both 
programmatic  and  project-specific 
environmental  impacts  during  and  after 
the  process  of  selecting  a  project.  The 
procedure  is  called  "tiering"  (40  CFR 
1508.28),  and  refers  to  the  coverage  of 
general  matters  in  a  broader 
Environmental  Impact  Statement  (e.g., 
the  Programmatic  Environmental  Impact 
Statement  for  the  Clean  Coal 
Technology  Demonstration  Program), 
with  subsequent  narrower  statements  or 
environmental  analyses  incorporating 
by  reference  those  general  discussions 
found  in  the  broader  programmatic 
doaunent.  A  project-specific  document, 
therefore,  concentrates  solely  on  the 
issues  specific  to  the  particular  project 
being  considered. 

The  Department  procedure  has  three 
principal  elements.  The  first  element 
involved  preparation  of  a   . 
comprehensive  Programmatic 
Environmental  Impact  Statement  for  the 
Clean  Coal  Technology  Demonstration 
Program  (DOE/EIS-0146,  November 
1989)  to  address  the  potential 
environmental  consequences  of 
widespread  commercialization  of  up  to 
22  successfully  demonstrated  clean  coal 
technologies  by  the  year  2010.  The 
Programmatic  Environmental  Impact 
Statement  evaluated  (1)  a  no-action 
alternative  that  assumed  the  Clean  Coal 
Technology  Demonstration  Program  was 
not  continued  and  that  conventional 
coal-fired  technologies  with  flue  gas 
desulfurization  controls  would  be  used 
for  new  plants  or  as  replacements  for 
existing  plants  that  are  retired  or 
refurbished,  and  (2)  a  proposed  action 
that  assumed  that  Clean  Coal 
Technology  Demonstration  Program 
projects  would  be  selected  for  funding 
and  that  successfully  demonstrated 
technologies  would  undergo  widespread 
commerciahzation  by  2010. 


The  second  element  involved 
preparation  of  a  preselection 
environmental  review  of  project-specific 
environmental  data  and  analyses  diat 
the  Clean  Coal  Technology 
Demonstration  Program  offerors  were 
required  to  supply  to  the  Department  as 
part  of  their  Clean  Coal  Technology 
Demonstration  proposal  or  site  change. 

The  third  element  consists  of 
preparing  site-specific  National 
Environmental  Policy  Act  documents 
for  each  selected  project.  As  part  of  this 
overall  strategy,  the  YCEP  Cogeneration 
Facility's  Environmental  Impact 
Statement  draws  upon  the 
Progranunatic  Environmental  Impact 
Statement  and  preselection 
environmental  reviews  that  analyzed 
various  alternatives  and  scenarios  (e.g., 
alternative  technologies). 

Project  Description 

YCEP  (a  wholly-owned  project 
company  of  Air  Products  and 
Chemicals,  Inc.)  plans  to  provide  steam 
to  the  P.H.  Glatfelter  Company  paper 
mill  and  power  to  Metropolitan  Edison 
Company  (Met-Ed)  through  the 
construction  and  operation  of  a  nominal 
250-megawatt  coal-fired  cogeneration 
fecility  with  one  atmospheric 
circulating  fluidized  bed  (ACFB)  boiler 
and  a  pollution  control  system 
consisting  of  a  baghouse  to  control 
emissions  of  particulates  (PMio), 
selective  non-catalytic  reduction  for 
reducing  emissions  of  oxides  of  nitrogen 
(NOx),  and  limestone  injection  for 
reducing  emissions  of  sulfur  dioxide 
(SO2)  and  acid  aerosol  emissions. 
Carbon  monoxide  (CO)  and  volatile 
organic  compound  (VOC)  emissions  will 
be  controlled  through  utiUzation  of  an 
efficient  combustion  process.  In 
addition,  the  facility  will  be  equipped 
with  a  continuous  emissions  monitoring 
(CEM)  system,  which  will  continuously 
measure  and  record  flue  gas  volumetric 
flowrate  and  temperature:  opacity;  and 
sulfur  dioxide  (SO2),  oxides  of  nitrogen 
(NOx),  and  either  carbon  dioxide  (CO2), 
or  oxygen  (O2)  concentrations.  This 
project  was  selected  under  the 
Department's  Clean  Coal  Technology 
Demonstration  Program  to  demonstrate 
the  commercial  viabihty  of  using  utility- 
scale  ACFB  technology  in  a 
cogeneration  facility  to  generate  electric 
power  and  steam.  Construction  of  the 
facility  will  take  3  years;  the 
demonstration  period  will  last  24 
months. 

The  facility  will  be  located  on  a  38- 
acre  (15.4-hectare)  site  in  North  Codorus 
Township  in  York  County,  PA  across 
Codorus  Creek  fi-om  the  P.  H.  Glatfelter 
Company  paper  mill.  It  is  designed  to 
operate  continuously  (24  hours  a  day. 


365  days  per  year),  with  the  exception 
of  outages  for  maintenance  purposes. 
Output  of  the  fiadlity  will  range  fit)m 
114  to  227  megawatts  (net)  depending 
on  Met-Ed's  hourly  power  requirements. 
Steam  generated  in  the  ACFB  boiler  will 
be  used  to  drive  a  steam  turbine  to 
produce  electricity  for  sale  to  Met-Ed. 
Up  to  400,000  pounds/hour  of  high 
pressure  steam  will  be  sold  to  the  P.  H. 
Glatfelter  Company. 

There  are  currently  many  small, 
mostly  industrial,  ACFB  units  in 
existence  in  the  United  States.  The  large 
(250-megawatt  electric  and  greater) 
single-boiler  utility-scale  ACFB, 
however,  is  not  yet  widely  accepted  as 
commercial  technology  in  the  risk- 
averse  utility  market.  Thus,  actions 
involving  large  capital  expenditures 
would  usually  be  undertaken  using  only 
well  established,  proven,  conventional 
technologies. 

One  ofthe  purposes  of  the  Clean  Coal 
Technology  Demonstration  Program, 
however,  is  to  accelerate  technological 
demonstration  of  developing 
technologies.  The  Department  believes 
that  the  development  of  the  Foster 
Wheeler  ACFB  technology  to  be 
demonstrated  by  the  YCEI'  Cogeneration 
Facility  project  will  accelerate  the 
commercialization  of  ACFB  technology 
and  further  the  deployment  of  ACFB 
clean  coal  technology.  The  Department 
will  fund  this  cogeneration  project  at 
approximately  17  percent  of  total  cost. 
This  represents  a  relatively  low  level  of 
funding,  compared  to  other  Clean  Coal 
Technology  demonstration  projects,  and 
indicates  that  the  Department 
acknowledges  the  approaching  matmity 
of  ACFB  technology. 

A  unique  feature  of  the  YCEP 
Cogeneration  Facility  is  the  scale  ofthe 
fluidized-bed  imit  in  terms  of  steam 
production.  The  unit  will  produce  2.1 
million  pounds  per  hour  (MMlb/hr)  of 
steam,  which  is  25  percent  larger  than 
any  other  unit  built,  under  construction, 
or  being  planned  with  a  single  boiler. 
The  scale  at  which  this  project  is  to  be 
demonstrated  (i.e.,  utility-scale)  is  of 
importance,  since  another  chief  goal  of 
the  Clean  Coal  Technology 
Demonstration  Program  is  to  see  that 
more  efficient  and  environmentally 
responsive  coal  technologies  have  been 
demonstrated  at  the  utility-scale  by  the 
year  2000  and  are  available  for  replacing 
the  existing  inventory  of  aging  utility 
boilers  in  the  United  States. 

ACFB  boilers  have  several  unique 
operating  characteristics  which 
differentiate  them  fix>m  more 
conventional  boiler  technologies.  The 
Foster  Wheeler  boiler  design  to  be 
demonstrated  by  YCEP  will  utilize  a 
water-cooled  full  division  wall  to 
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improve  the  predictability  of 
hydrodynamic  behavior,  improve 
temperatiire  uniformity,  and  reduce  unit 
hei^t  while  still  maintaining  a  large 
haat  transfer  surface.  The  relatively  low 
combustion  temperature  within  the 
boiler  will  limit  formation  of  oxides  of 
nitrogen  (NOx)  and  optimize  sulfur 
capture.  The  use  of  an  INTREX™  heat 
exchanger  also  increases  the  heat 
transfer  siuface  area  while  not 
increasing  the  height  of  the  boiler.  The 
Foster  Wheeler  boiler  has  also  been 
designed  for  high  limestone  utilization 
efficiency  by  advantageously  placing  the 
front  and  rear  wall  feedersto  allow  for 
lower  feed  rates  and  longer  residence 
times  for  feedstock  (coal  and  limestone). 
The  boiler's  design  also  accommodates 
a  relatively  short  mixing  zone  and  air- 
swept  coal  distribution  to  allow  for 
optimal  solids  mixing.  The  boiler  will 
use  four  cylinders  in  parallel  to  absorb 
heat  while  recycling  fine  particles  back 
to  the  boiler  furnace.  Because  the  coal 
and  limestone  to  be  added  will 
represent  only  a  fi^ction  of  total  coal 
and  limestone  available  in  the 
combustor,  the  boiler  will  react  more 
slowly  to  variations  in  coal  or  limestone 
quahty.  Steam  characteristics  and  boiler 
temperatures  will  be  more  imiform.  This 
is  expected  to  result  in  easier  operation, 
fewer  upset  conditions  and  air  emission 
spikes,  and  more  consistent  (e.g.,  more 
uniform  chemical  composition)  solid 
waste  by-products.  As  a  consequence  of 
bed  fluidization  and  the  recycling  back 
fittm  the  cyclone,  good  mixing  will  be 
achieved  at  more  uniform  temperatures, 
and  vtrill  allow  for  more  complete 
combustion  and  limestone  utilization. 

As  a  benefit  of  the  YCEP  Cogeneration 
Facility,  the  P.  H.  Glatfeher  Company 
will  curtail  operation  of  one  of  its 
existing  coal-fired  boilers.  Power  Boiler 
No.  4,  a  357  MMBtu/hr  (32  MWe 
equivalent  output)  pulverized  coal 
boiler,  will  be  curtailed  to  back-up 
status  and  will  be  used  during  times 
when  the  YCEP  unit  is  down  for 
maintenance  or  under  other 
drcimistances,  such  as  the  loss  of  steam 
production  firom  a  P.  H.  Glatfelter 
Company  boiler.  Power  Boiler  No.  4  will 
be  limited  through  terms  of  a  State- 
issued  air  quality  permit  to  operate 
simultaneously  with  the  YCEP 
Cogeneration  Facility  for  no  more  than 
the  operating  equivalent  of  720  hours  of 
oxides  of  nitrogen  (NOx)  emissions  at 
full  output  per  year. 

Associated  utility  corridors  and 
interconnects  will  be  required  and 
include  the  following  five  main  utility 
corridors  and  interconnection  with  an 
electric  substation: 

•  A  6.1-kilometer  (3.8-mile)  single 
OTCuit  115-kilovolt  electrical 


interconnection  from  the  cogeneration 
facility  to  an  existing  substation  in  Bair, 
PA; 

•  A  228.6-meter  (750-foot)  double 
circuit  115-kilovolt  electrical 
intraconnection  between  the 
cogeneration  facihty  and  an  existing 
Met-Ed  line  at  the  P.  H.  Glatfelter 
Company  paper  mill; 

•  A  685.8-meter  (2,250-foot)  steam 
supply  line/condensate  return  line  and 
electrical  raceway  extending  from  the 
cogeneration  fadfity  to  the  P.  H. 
Glatfelter  Company  fadlity; 

•  A  762-meter  (2,500-foot)  potable 
water  supply  line  from  an  existing 
Spring  Grove  Water  Company  water  line 
to  the  cogeneration  fadlity; 

•  Approximately  2.4  kilometers  (1.5 
miles)  of  cooling  water  supply  lines  and 
wastewater  return  lines  from  the 
cogeneration  fadfity  to  the  P.  H. 
Glatfelter  Company  wastewater 
treatment  facifity;  and 

•  Expansion  of  a  switchyard  at  Bair 
that  would  cover  an  area  of 
approximately  1  acre  (0.4  hectare). 

Project  Status 

Project  activities  to  date  include 
applications  for  permits  and  approvals 
necessary  to  construd  and  operate  the 
YCEP  Cqgeneration  FaciHty  in  North 
Codorus  Township;  preparation  of 
designs  and  specifications  necessary  to 
apply  for  these  permits  and  approvals; 
preliminary  engineering  and  design 
activities  in  accordance  with  the 
cooperative  agreement  with  the 
Department;  and  preparation, 
publication,  and  distribution  of  the 
Draft  and  Final  Environmental  Impad 
Statements.  

hi  Odober  1991,  YCEP  notified  the 
Pennsylvania  PubUc  Utility  Commission 
(PUC)  ofthe  potential  for  using  Clean 
Coal  Technology  Demonstration 
Program  funds  to  design,  construd,  and 
operate  the  proposed  YCEP  projed  that 
would  supply  Met-Ed  with  power. 
YCEP  requested  that  the  PUC  order  Met- 
Ed  to  enter  into  a  power  supply 
agreement,  and  the  PUC  concurred  in  an 
order  issued  in  November  1991  (Docket 
No.  P-910549).  YCEP  and  Met-Ed 
executed  a  227-megawatt,  25-year  power 
supply  agreement  in  April  1992.  Met-Ed 
subsequently  appealed  to  the  Federal 
Energy  Regulatory  Commission  (FERC), 
asking  that  this  order  be  rescinded 
(Docket  No.  EL95-41-000);  this  request 
was  denied  by  FERC  on  June  28, 1995. 
On  August  4, 1995,  Met-Ed  filed  a 
petition  for  re-hearing  with  the  FERC. 

YCEP  submitted  its  Prevention  of 
Significant  Deterioration  (PSD)  "Plan 
Approval  Authority  to  Construd" 
permit  application  in  January  1994  to 
the  Pennsylvania  Department  of 


Environmental  Resources  (PADER). 
PADER  issued  the  air  permit  on  July  25, 
1995.  In  addition,  an  erosion  and 
sediment  control  plan/National 
Pollutant  Discharge  Elimination  System 
(NPDES)  construdion  stormwater 
permit  has  been  submitted  to  the  York 
County  Conservation  Distrid  and 
PADER  for  review  and  comment. 
Approval  for  the  NPDES  construction 
stormwater  permit  was  issued  in  April 
1995.  YCEP  applied  for  final  Land 
Development  and  Subdivision  approval 
from  North  Codorus  Township; 
approval  was  denied  pending 
completion  ofthe  Record  of  Decision 
and  approval  of  the  air  permit  by 
PADER.  YCEP  has  since  refiled  its 
request  for  approval,  and 
simultaneously  appealed  the  township's 
decision  to  the  Court  of  Common  Pleas. 
YCEP  also  petitioned  the  West 
Manchester  Zoning  Hearing  Board  for  a 
"special  exception  use"  for  public 
utilities,  as  set  forth  in  §  150-15  ofthe 
West  Manchester  Township  Zoning 
Code,  to  allow  the  expansion  of  an 
electric  switchyard  adjacent  to  the 
existing  Bair  substation.  Hearings  were 
held  on  March  28  and  April  26, 1995, 
and  the  Board  denied  YCEP's  initial 
petition  (Case  No.  95-09).  YCEP  filed  an 
appeal  (Number 95-SU-2 193-08)  ofthe 
West  Manchester  Township  dedsion 
with  the  Pennsylvania  Court  of 
Common  Pleas  on  May  25, 1995. 

Alternatives 

Congress  direded  the  Department  to 
pursue  the  goals  of  the  Clean  Coal 
'Technology  Demonstration  Program  by 
means  of  cooperative  agreements  that 
provide  partitil  funding  for  projects 
owned  and  controlled  by  nonfederal- 
government  sponsors.  This  statutory 
requirement  places  the  Department  in  a 
more  limited  role  than  if  the  federal 
government  were  the  owner  and 
operator  of  the  projed.  When  the 
Department  signs  a  Cooperative 
Agreement  with  an  industrial  p>artner, 
the  scope  of  alternatives  is  necessarily 
more  restricted  because  the  Department 
must  focus  on  alternative  ways  that  not 
only  accomplish  its  purpose  but  also 
refled  the  industrial  partner's  needs  and 
the  functions  the  industrial  partner 
plays  in  the  decision  making  process.  It 
is  therefore,  appropriate  for  the 
Department  to  give  substantial  weight  to 
the  industrial  partner's  needs  in 
establishing  a  projed's  reasonable 
alternatives. 

Based  on  the  foregoing  prindples,  the 
reasonable  alternatives  to  the  preferred 
alternative  are  an  alternative  site 
location  (West  Manchester  Township) 
and  the  no-adion  alternative  (including 
scenarios  reasonably  foreseeable  as  a 
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consequence  of  the  no-action 
alternative).  After  reviewing  all 
potential  environmental  effects,  the 
Department  has  determined  that  its 
preferred  aUemative  is  to  provide  cost- 
shared  financial  assistance  for  the  YCEP 
Cogeneration  Facility  at  the  North 
Codorus  Township  site. 

Preferred  Alternative 

The  preferred  alternative, 
implementation  of  the  proposed  action, 
is  the  provision  of  approximately  $75 
million  in  cost-shared  federal  funding 
support  for  the  design,  construction, 
and  operation  of  a  single-boiler  utility- 
scale  cogeneration  fiacility  utilizing 
atmospheric  circulating  fluidized  bed 
(ACFB)  technology  at  the  38-acre  (15.4- 
hectare)  site  in  North  Codorus 
Township  in  York  County,  PA. 

Alternative  Site  Location 

Construction  and  operation  of  the 
YCEP  227-megawatt  (net)  Cogeneration 
Facihty  at  an  alternative  site  in  West 
Manchester  Tov«rnship  would  be  similar 
to  the  preferred  alternative.  A 
continuously  operating  conventional 
wet  cooling  unit  system  would  be 
utilized  for  process  heat  dissipation  and 
condensation  of  steam  to  water  in  the 
steam  turbine  condenser.  Mechanical 
draft  cooling  units  would  be  utilized 
and  the  heat  transfer  medium  would  be 
&esh  water.  Cooling  unit  blowdown 
would  be  minimized,  but  some 
blowdown  would  be  required  to  prevent 
excessive  buildup  of  dissolved  solids 
that  result  in  scale  formation  and 
corrosion.  The  blowdown  volimiie 
would  vary,  depending  on  the  number 
of  cycles  of  concentration  (projected  to 
be  8  to  12  cycles).  The  steam  generated 
in  the  ACFB  boiler  would  be  used  to 
drive  a  steam  tiirbine  to  produce 
electricity  for  purchase  by  Met-Ed,  and 
a  portion  of  the  high  pressure  stetun 
exiting  the  steam  turbine  would  be  sold 
to  the  J.E.  Baker  Company  for  use  in 
their  dolomite  brick  manufacturing 
operations.  During  periods  when  steam 
would  not  be  available  from  the  ACFB 
boiler  within  the  cogeneration  facility, 
YCEP  would  utilize  back-up  natural  gas 
boilers  to  provide  steam. 

No  Action 

Under  the  no-action  alternative,  the 
De{>artment  would  not  provide  cost- 
shared  federal  funding  support  for  the 
YCEP  cogeneration  facility,  and  the 
design,  construction,  and  operation  of  a 
single-boiler  utility-scale  ACFB 
technology  applied  to  a  cogeneration 
facility  at  the  38-acre  (15.4  hectare)  site 
in  North  Codorus  Township  in  York 
County,  PA  would  not  take  place. 
Because  YCEP  would  be  imable  to 


satisfy  the  criteria  dictated  by  the 
agreement  to  deliver  electricity  to  Met- 
Ed,  the  cogeneration  facility  would  not 
be  constructed  without  financial 
assistance  from  the  Department.  The 
Pennsylvania  PUC  order  made  Met-Ed's 
obligation  conditional  on  the 
Department's  actual  co-funding  of  the 
project. 

Under  the  no-action  alternative,  it  is 
reasonable  to  assume  that  some  means 
to  meet  possible  long-term  needs  for 
electrical  power  in  the  region  would  be 
required.  Future  electricity  demands 
could  be  met  by  purchasing  power  firom 
new  non-utility  generators,  purchasing 
power  from  the  existing  power  pool, 
conducting  purchase  transactions 
outside  the  pool  with  private  entities,  or 
constructing  new  gas-  or  coal-fired 
facilities. 

Thus,  for  the  purposes  of  analyzing 
and  making  comparisons  between  the 
preferred  alternative  and  the  reasonably 
foreseeable  consequences  of  the  no- 
action  alternative,  construction  and 
operation  of  the  cogeneration  facility  at 
the  North  Codorus  site  was  compared  to 
three  difi^erent  options  for  meeting 
project  capacity  requirements  under  the 
no-action  alternative. 

Construction  and  operation  of  a  227- 
megawatt  natural  gas-fired  combined- 
cycle  facility  was  one  of  the  no-action 
alternative  options  analyzed.  The 
primary  fuel  for  this  facility  would  be 
natural  gas  supplied  by  a  single  pipeline 
to  the  facility.  The  pipeline  would  be 
supplied  through  a  series  of  gas 
transmission  Lines,  most  likely 
originating  from  a  supply  source  in  the 
Gulf  of  Mexico  area,  llie  227-megawatt 
gas-fired  combined-cycle  facility  would 
have  an  expected  gas  consumption  rate 
of  16  billion  cubic  feet  per  year.  A  back- 
up fuel  supply  (typicalfy  fuel  oil)  would 
be  required  for  times  when  natural  gas 
supply  is  interrupted.  No  associated 
steam  host  would  be  built. 

The  second  no-action  alternative 
option  analyzed  was  construction  and 
operation  of  a  227-megawatt  coal-fired 
twin-boiler  exempt  wholesale  generator 
facility  consisting  of  two  114-megawatt 
ACFB  units  with  no  associated  steam 
host  or  related  air  emissions  reductions. 

The  final  option  analyzed  under  the 
no-action  alternative  was  energy  and 
capacity  purchases  from  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Power  Pool.  The 
PJM  power  pool  consists  of  538 
generating  units  representing  an 
installed  capacity  of  55,575  megawatts, 
connected  to  approximately  6,800  miles 
of  high  voltage  transmission  lines 
throughout  the  PJM  region.  No 
construction  would  be  associated  with 
this  alternative,  and  futiu«  potential 


short-falls  in  long-term  power  needs 
may  still  need  to  be  addressed. 

Alternative  Site  Analysis 

The  Department  would  not  be  the 
owner-operator  of  the  YCEP 
Cogeneration  Facihty.  Therefore,  the 
Department's  evaluation  of  the  project's 
reasonable  site  alternatives  focused  on  a 
review  of  the  site  selection  study  and 
criteria  prepared  by  the  Industrial 
Participant.  Air  Product's  extensive  site 
search  extended  over  IV2  years,  and 
sites  were  evaluated  based  on  the 
following  criteria:  location  within  Met- 
Ed's  service  territory,  in  or  near  major 
electrical  load  centers,  near  a  large  user 
of  steam,  and  near  areas  where 
interconnection  to  the  utility's  electrical 
grid  would  be  practical;  reasonable 
access  to  rail  lines  for  fuel  delivery  and 
other  major  infrastructure;  unzoned, 
zoned  or  reserved  for  industrial  use;  and 
environmental  acceptability.  During  the 
site  search.  Air  Products  evaluated 
potential  sites  in  each  of  Met-Ed's  three 
service  areas.  The  two  sites  selected  for 
detailed  analysis  in  the  Final 
Environmental  Impact  Statement,  the  P. 
H.  Glatfelter  Company  property  in  North 
Codorus  Township  and  the  J.E.  Baker 
Company  site  in  West  Manchester 
Township,  appeared  to  meet  all  of  the 
criteria. 

Four  alternative  routes  for  the 
electrical  interconnection  were 
originally  considered  by  YCEP  and 
reviewed  by  the  Department.  After 
initial  review,  one  alternative  was 
eliminated  and  three  variations  of 
another  alternative  were  added  for  the 
more  detailed  investigation.  Four  major 
factors  were  considered  in  selecting  the 
utiUty  corridor:  (1)  Achieving  Met-Ed's 
guidelines  for  placing  new  electrical 
lines;  (2)  satisfying  certain  land  use 
objectives;  (3)  minimizing 
environmental  effects;  and  (4)  providing 
accessibility  for  construction  and 
maintenance.  Evaluation  criteria  were 
identified  for  each  of  these  four  factors. 
In  addition  to  the  YCEP  evaluation,  the 
Department  made  site  visits  to  view 
first-hand  the  various  routes  and  to 
assess  potential  impacts  from  the 
electrical  interconnection.  In  addition, 
the  Pennsylvania  Game  Commission 
was  consulted  and  a  field  review  was 
conducted  to  ensure  that  the  final 
corridor  selection  was  acceptable  to  the 
Pennsylvania  Game  Commission. 

Environmentally  Preferred  Alternative 

The  environmentally  preferred 
alternative  is  the  no-action  alternative, 
particularly  if  Met-Ed  were  to  purchase 
its  energy  and  capacity  from  the  existing 
Pennsylvania-New  Jersey-Maryland 
(PJM)  power  pool.  Under  this 
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reasonably  foreseeable  result  of  the  no- 
action  alternative,  no  new  construction 
of  utility  lines,  substations,  or  other 
electrical  interconnection  infrastructure 
would  be  required.  The  potential  for 
development  and  commerciaUzation  of 
the  proposed  ACFB  technology  would 
be  less  likely.  Nominal  increases  in 
water  supply  requirements  and  process 
wastewater  could  occur  at  PJM  facilities. 
Other  environmental  impacts,  either 
positive  or  negative,  would  not  be 
expected.  Because  this  option  under  the 
no-action  alternative  would  not  further 
the  goals  of  the  Clean  Coal  Technology 
Program,  this  no-action  alternative  was 
not  identified  as  the  Department's 
preferred  alternative. 

Maior  Environmental  Impacts  and 
Mitigation  Measures 

In  compliance  with  the  National 
Environmental  PoUcy  Act,  the 
Department  analyzed  the  enviroimiental 
impacts  and  mitigation  measures 
associated  with  the  construction  and 
operation  of  the  YCEP  Cogeneration 
Facility  at  the  North  Codorus  site  (the 
preferred  alternative);  construction  and 
operation  of  the  YCEP  facility  at  the 
West  Manchester  site;  and  three 
scenarios  that  could  result  as  a 
consequence  of  the  no-action 
alternative. 

Preferred  Alternative 

Setting:  Substantial  construction 
activities  for  the  YCEP  Cogeneration 
Facility  at  the  North  Codorus  site  will 
be  required.  Approximately  30  percent 
of  the  38-acre  (15.4-hectare)  site  (11 
acres  or  4.6  hectares)  will  be  developed. 
Short-term  impacts  (lasting  the  duration 
of  the  construction  period)  are  expected 
both  at  the  project  site  and  along  the 
utility  corridor  routes. 

The  i>ower  transmission  line 
intraconnection  (between  the  YCEP 
facility  and  the  P.H.  Glatfelter  Company 
facility)  will  be  located  between  two 
large  industrial  facilities  thereby 
limiting  visual  impacts.  Much  of  the 
utility  interconnection  corridor,  and 
especially  the  water  supply  and 
wastewater  return/cooling  pipelines, 
will  be  buried  underground,  resulting  in 
primarily  short-tenn  impacts  dvuing 
construction. 

Some  long-term  impacts  vtrill  be 
associated  with  construction  of  the 
utility  corridors.  A  number  of  deciduous 
trees  will  be  removed,  particularly 
during  construction  of  the  electrical 
interconnection  to  the  Bair  substation. 
The  6.1-kilometer  (3.8-mile)  electrical 
interconnection  between  the  YCEP 
Cogeneration  FaciUty  and  the  new 
electric  switchyard  at  the  Met-Ed 
substation  in  Bair,  PA  will  also  result  in 


long-term  visual  impacts  by  altering 
existing  land  uges  and  changing  the 
viewshed  near  historically  significant 
properties. 

The  fecility  will  introduce  industrial 
structures  into  a  previously  rural  open 
space  containing  some  treelines  and 
will  have  an  adverse  visual  impact  on 
the  residents  on  Colonial  Valley  Road 
west  of  the  facility.  Buildings  will  be 
consistent  with  the  industrial  style 
architecture  of  existing  structiu^s  in  the 
vicinity.  Landscaping  features,  to  be 
incorporated  into  the  final  design  of  the 
facility,  will  help  blend  the  facility  with 
its  surroundings.  Some  existing 
treelines  will  be  preserved  to  visually 
bufi'er  the  facility  from  adjacent 
properties  and  existing  land  uses 
surrounding  the  site.  The  existing 
treeline  between  the  Lions  Club 
Pavilion  area  and  the  site  will  be 
augmented  with  additional  plantings  to 
improve  the  visual  buffer. 

Air  Quality:  On-site  fugitive  air 
emissions  from  earthmoving  and 
excavation  activities  will  be  mitigated 
during  construction  through  the 
application  of  proper  construction 
practices,  including  periodic  wetting 
and  mulching.  Disturbed  land  will  be 
stabilized  to  the  greatest  extent 
practical.  A  permit  (PAS-10-Y009-1) 
was  obtained  from  the  PADER  Water 
Management  Division  on  April  3, 1995 
for  on-site  earthmoving  activities. 

Maximiun  permitted  air  emissions 
during  operation  of  the  YCEP  project 
include  2,891  tons/year  of  sulfur 
dioxide  (SO2),  127  tons/year  of 
particulate  matter  (PMio),  1,437  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,726 
tons/year  of  carbon  monoxide  (CO),  and 
48  tons/year  of  volatile  organic 
compounds  (VOCs).  The  project  is 
expected  to  emit  no  more  than 
2,328,968  tons/year  of  carbon  dioxide 
(CO2),  which  will  equate  to 
approximately  0.05  percent  of  CO2 
emissions  from  U.S.  fossil  fuel 
combustion. 

Modeling  results  indicate  that 
pollutant  levels  vdll  be  in  compliance 
with  National  Ambient  Air  Quality 
Standards  (NAAQS)  after  the  required 
offsets  have  been  obtained.  In  addition, 
the  increases  in  ambient  concentrations 
for  total  suspended  particles  (TSP), 
particulate  matter  (PMio),  nitrogen 
dioxide  (NO2),  and  sulfur  dioxide  (SO2) 
will  not  exceed  the  allowable 
Prevention  of  Significant  Deterioration 
(PSD)  increment  consimiption.  Both 
Class  I  and  Class  II  PSD  increment 
analyses  indicate  no  significant 
degradation  of  air  quality  is  expected  to 
occur  in  either  the  Shenandoah  National 
Park  (the  closest  Class  I  area),  the 


Gettysburg  National  Military  Park  (a 
neart)y  Class  n  area). 

Because  the  projctct  site  exceeds  the 
National  Ambient  Air  Quality  Standard 
for  ozone,  offsets  for  oxides  of  nitrogen 
(NOx)  must  be  obtained.  Emissions  from 
the  YCEP  facihty  must  be  offset  by  a 
ratio  of  1.15  to  1;  emission  reduction 
credits  (ERCs)  equivalent  to  115  percent 
of  the  potential  oxides  of  nitrogen  (NOx) 
emissions  will  be  obtained  from  tbe  P.H. 
Glatfelter  Company  and  the 
Transcontinental  Gas  Pipe  Line 
Corporation.  Under  the  Phase  n 
provision  of  the'Clean  Air  Act,  Title  IV, 
YCEP  will  also  be  obliged  to  purchase 
or  obtain  sulfur  dioxide  (SO2) 
"allowances"  to  continue  to  emit  sulfur 
dioxide  (SO2)  into  the  ambient  air  after 
January  1,  2000. 

After  offsets  and  allowances,  actual 
(or  expected)  air  emissions  should  result 
in  a  net  reduction  in  sulfur  dioxide 
(SO2 — 650  tons/year),  oxides  of  nitrogen 
(NOx — 415  tons/year),  and  particulate 
matter  (PMio — 7  tons/year).  An  increase 
is  expected  in  carbon  monoxide  (00 — 
1,350  tons/year),  volatile  organic 
compounds  (VOCs — 35  tons/year),  and 
radionucUdes  (approximately  225 
millicuries/year).  Due  to  the  expected 
net  decreases  in  sulfur  dioxide  (SO2) 
and  oxides  of  nitrogen  (NOx),  the 
contribution  of  the  project  to  levels  of 
acid  precipitation  should  be  very  low. 
The  expected  net  reduction  in  sulfiu* 
dioxide  {SO2)  emissions  should 
minimize  adverse  impacts  to  visibiUty 
fit)m  regional  haze  due  to  light 
scattering.  The  net  reduction  in  oxides 
of  nitrogen  (NOx)  emissions  could  also 
help  reduce  adverse  visual  impacts. 

Cumulative  cancer  risk  for  all  routes 
of  exposiue  to  facility  emissions  will  be 
approximately  three  in  one  milUon. 
Most  of  this  risk  is  attributable  to 
radionuclide  emissions.  The  YCEP 
project  could  deliver  a  maximum 
effective  radiation  dose  of  up  to  0.03 
millirem/year,  which  is  not  Known  to 
increase  the  incidence  of  disease, 
mutation,  or  teratogenic  effects.  The 
cumulative  hazard  index  for  exposure  to 
noncardnogenic  emissions  is  less  than 
1,  indicating  no  adverse  effects  on 
hiunan  health  is  expected  from  facility 
operation. 

A  Good  Engineering  Practice  (GEP) 
stack  height  analysis  based  on  EPA's 
Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height  was 
completed  for  the  project  using  building 
design  and  facility  layout  information. 
The  maximum  GEP  height  for  the  main 
stack  was  determined  to  be  137.2  meters 
(450  feet).  YCEP  plans  to  build  a  stack 
with  a  height  of  120  meters  (395  feet). 
Because  the  plaimed  stack  height  is  less 
than  the  calculated  GEP  formula  height, 
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additional  air  quality  modeling  analyses 
were  conducted  to  determine  if 
excessive  groundlevel  concentrations 
will  occur.  For  carbon  monoxide  (CO) 
and  particulate  matter  (PMio),  the  worst- 
case  groundlevel  concentrations  will  be 
below  EPA  and  PADER  significance 
levels.  For  sulfur  dioxide  (SO2)  and 
oxides  of  nitrogen  (NOx).  groundlevel 
impacts  will  be  above  significance 
levels  (and  thus  required  PSD  increment 
consumption  analyses  to  be  calculated). 
The  percentage  of  sulfur  dioxide  (SO2) 
and  oxides  of  nitrogen  (NOx)  PSD 
increments  to  be  consiuned  will  range 
from  10  to  27  percent.  The  ciunulative 
PSD  incremental  consimiption  will 
range  from  22  to  85  percent. 

To  avoid  excess  build-up  of  dissolved 
solids  in  the  recirculating  cooling  water 
and  to  replace  water  lost  through 
evaporation,  make-up  water  from  the 
secondary  clarifiers  of  the  P.H.  Glatfelter 
Company  wastewater  treatment  plant 
will  be  added  to  the  recirculating  water. 
This  wastewater  will  contain 
measurable  levels  of  dissolved  soUds, 
salts,  and  chemical  compounds  that  will 
be  released  from  the  cooling  tower  in 
the  form  of  drift  and  through 
volatihzation.  These  drift/volatiles 
would  contain  inorganic  trace  elements 
such  as  phosphate,  manganese,  total 
cyanide,  and  selenium,  and  organic 
compounds  such  as  chloroform. 
Inorganic  trace  elements  are  expected  to 
behave  as  soUd  materials,  travel  with 
the  cooling  tower  drift  as  water  droplets, 
and  impact  the  ground  as  water 
deposition.  One  of  the  organic 
compounds,  chloroform,  wiU  be  present 
in  the  make-up  water  at  a  concentration 
of  0.081  mg/L  and  its  expected 
maximum  groundlevel  concentration 
(through  volatilization)  is  3.05  x  lO"^ 
Mg/m^.  Residents  located  in  the 
siuTounding  area  will  be  exposed  to 
cooling  tower  emissions. 

Operation  of  the  cooUng  tower  is  not 
expected  to  result  in  fog  or  ice  on 
railroads  in  the  surroimding  area. 
Cooling  tower-induced  fogging  and/or 
idng  may  occur  for  up  to  5.2  hours/year 
within  a  200-meter  (656-foot)  radius  of 
the  coohng  tower  to  the  southeast  and 
south-souUieast  within  site  boimdaries. 
Plume  shadowing  is  expected  to  occur 
entirely  within  YCEP's  property 
fenceline.  Adverse  impacts  associated 
with  fogging,  icing,  or  plimie  shadowing 
are  expected  to  be  minimal. 

It  is  not  expected  that  the  pH  of  local 
rainwater  will  be  measurably  lowered  in 
the  region  by  projected  fadUty 
emissions,  and  no  noticeable  chemical 
alternation  of  regional  soils  will  result 
from  sulfur  dioxide  (SO2)  or  oxides  of 
nitrogen  (NOx)  emissions.  No 
meaningful  reduction  in  crop 


production  will  be  attributable  to  the 
YCEP  project.  Except  for  mercury, 
maximum  soil  concentrations  of  trace 
elements  attributable  to  the  faciHty  will 
be  approximately  100  times  lower  than 
existing  soil  concentrations.  Mercury 
concentrations  will  be  approximately 
equal  to  existing  soil  concentrations. 
One  researcher  claims  that  mercury  is 
phytotoxic  at  levels  close  to  existing  soil 
concentrations,  but  other  researchers 
believe  mercury  is  not  phytotoxic  until 
reaching  concentrations  that  are 
approximately  10  times  higher  than 
those  expected  to  result  from  the 
project.  Although  it  is  not  possible  to 
specifically  assess  all  possible  effects  on 
crops  and  trees,  trace  element  emissions 
from  the  facility  are  not  expected  to 
adversely  impact  plants  used  for  food 
and  feed. 

Odor-producing  compounds  that 
could  potentially  be  emitted  from  the 
cooling  tower  are  expected  to  be 
primarily  released  during  primary  and 
secondary  treatment  of  wastewater 
before  that  wastewater  is  used  by  the 
facility.  Therefore,  use  of  process 
wastewater  from  the  P.  H.  Glatfelter 
Company  is  not  expected  to  aggravate 
existing  ambient  odors.  Odor-producing 
compounds  bora  the  cooling  tower  are 
not  expected  to  cause  additional  odor 
problems  in  the  local  community. 

Geology  and  Soils:  Construction 
activities  for  the  electrical 
interconnection  alignment  will  include 
pole  placement,  foundation  installation, 
and  clearing  of  rights-of-way. 
Temporary  roads  will  be  needed  to 
provide  access  for  construction 
equipment.  For  level  terrain,  earth 
moving  will  not  be  required,  but  where 
steep  slopes  are  present,  extensive  earth 
moving  activities  will  be  required  to 
provide  a  stable  base  for  these 
temporary  roadways.  To  protect  existing 
ground,  temporary  roads  will  be  created 
that  have  a  stone  fill  on  top  of  a 
geotextile  filter  cloth.  Following 
completion  of  construction,  temporary 
roads  will  be  removed  and  the  land  will 
be  restored  to  pre-existing  conditions. 
Excess  soil  remaining  following 
completion  of  construction  activities 
will  be  available  for  reuse  by  local 
contractors  as  fill. 

Construction  practices  at  the  facility 
will  be  consistent  with  approved 
guidelines  for  erosion  and 
sedimentation  control.  An  erosion  and 
sediment  control  plan  has  been 
submitted  to  the  York  County 
Conservation  District  and  PADER  for 
review  and  comment.  Erosion  will  be 
minimized  by  beginning  cleanup  and 
revegetation  operations  immediately 
following  completion  of  construction 
activities.  Facility  structures  will  be 


designed  and  constructed  to  resist  the 
effects  of  earthquake  motion  as  specified 
m  section  1612  of  the  BOCA  National 
Building  Code.  Other  mitigative 
measiues  will  include  constructing 
perimeter  silt  fencing,  restncting  heavy 
truck  traffic  to  designated  corridors 
diuing  very  wet  or  dry  periods; 
implementing  dust-abatement  practices 
as  needed;  constructing  sedimentation 
basins  along  runoff  interception  and/or 
discharge  channels;  and  stabilizing 
these  channels. 

An  unimproved  access  way  will  be 
maintained  along  the  interconnect  right- 
of-way  to  facilitate  periodic 
maintenance  and  inspection.  Complete 
clearing  within  a  right-of-way  will  be 
limited  to  a  12.2-meter  (40-foot)  wide 
portion  centered  directly  under  the 
wire,  called  the  "wire  zone."  Selective 
clearing  will  occur  in  the  "edge  zone," 
located  on  either  side  of  the  wire  zone, 
allowing  compatible  tree  and  brush 
species  to  be  left  in  place.  Tall 
deciduous  trees  that  create  a  safety 
hazard  will  be  removed  frt>m  the  entire 
right-of-way  area.  The  methods 
commonly  used  to  clear  rights-of-way 
are  expected  to  minimize  soil 
disturbance. 

No  operation  is  planned  that  will 
impact  soil  quality.  If  a  spill  occurs, 
procedures  contained  in  YCEP's 
Preparedness,  Prevention,  and 
Contingency  (PPC)  plan  and  Spill 
Prevention  Control  and  Countermeasure 
(SPCCJ  plan  will  be  followed. 

Water  Resources  and  Water  Quality: 
During  construction  of  the  cogeneration 
facility  and  associated  utiUty  corridora. 
impacts  to  water  resources  and  aquatic 
ecosystems  may  result  from  equipment 
and  vehicle  access,  earth  disturbance, 
sedimentation,  erosion  from  exposed 
soils,  damaged  vegetation,  and 
placement  and  comf>action  of  fill  to 
support  new  rail  lines  [impacting  an 
area  approximately  7.6  meters  (25  feet) 
wide  and  426.7  meters  (1,400  feet)  long]. 
Appropriate  measures  to  control  erosion 
and  sedimentation  will  be  implemented; 
however,  minor  impacts  may  still  occur 
during  utility  line  installation. 
Storm  water  runoff  will  be  minimized 
through  facility  design  featiues,  dust 
control,  and  implementation  of  a 
facility-specific  stormwater  pollution 
prevention  plan.  Stormwater  runoff 
diuing  construction  will  be  collected  at 
the  existing  P.  H.  Glatfelter  Company 
stormwater/sediment  pond.  An  existing 
stand  of  vegetation  between  the 
construction  area  and  the  site  perimeter 
will  be  maintained  as  a  buffer  for 
stormwater  runoff.  The  stormwater 
management  collection  system  will  be 
constructed  in  accordance  with  York' 
County  Conservation  District 
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requirements.  Proper  installation, 
maintenance,  and  monitoring  of 
structural  stormwater  controls  will 
minimize  potential  impacts  to  sur&ce 
water  from  stormwater  runoff. 

Removal  of  streamside  vegetation 
along  the  electrical  corridor  will  impact 
water  resources  by  causing  an  increase 
in  the  stream  temperature.  The  stream's 
flowing  water  and  narrow  width  within 
these  reaches  should  serve  to  minimize 
the  effects  of  this  temperature  increase. 

Approximately  4  acres  (1.6  hectares) 
of  floodplain  will  be  distxirbed  during 
construction  of  facilities.  Placement  of 
utility  poles  will  occur  on 
approximately  0.013  acres  (0.005 
hectares)  of  the  100-year  floodplain.  An 
estimated  4  to  8  utility  poles  will  be 
located  on  land  belonging  to  P.  H. 
Glatfalter  Company  and  10  to  14  utility 
poles  will  be  located  on  land  controlled 
by  the  Army  Corps  of  En^eers. 
Temporary  routes  will  be  developed  to 
allow  personnel  and  equipment  access 
for  construction;  some  segments  will 
occ\u-  within  the  500-year  floodplain. 
Portions  of  the  rail  ladder  tracks  and  a 
rail  spur  will  also  be  located  on  land 
within  the  100-year  floodplain.  The 
steam  and  condensate  return  pipeline  to 
P.  H.  Glatfelter  Company  is  expected  to 
require  placing  permanent  pipe 
supports  within  the  floodplain.  The 
electrical  interconnection  between  the 
YCEP  Cogeneration  Facility  and  the 
Met-Ed  substation  at  Bair,  PA,  will  also 
be  located  within  the  floodplain  for  a 
portion  of  its  length. 

Water  supply  requirements  during 
operation  will  average  4.2  milfion 
gallons  per  day  (mgd);  4.0  mgd  will  be 
utilized  for  cooling  unit  make-up 
requirements.  Internal  recycle/reuse 
procedures  will  be  employed  to 
minimize  water  demands.  The  P.  H. 
Glatfelter  Company's  wastewater  will  be 
used  directly  in  the  cooling  tower,  and 
no  additional  siuface  water  releases 
from  Lake  Marburg  are  expected.  The 
project  would  affect  water  quality  in 
Codorus  Creek  directly  by  changing  the 
efQuent  characteristics  of  the  P.  H. 
Glatfelter  Company's  wastewater 
discharge,  and  indirectly  by  reducing 
flow  in  Codorus  Creek  due  to  increases 
in  consiunptive  use. 

During  a  low-flow  year, 
concentrations  of  most  constituents  will 
increase  by  an  average  of  9.5  percent 
near  the  outfall,  and  by  3.5  percent  at 
the  York  gaging  station.  During  lowest 
flow  conditions  [as  determined  by 
Susquehanna  River  Basin  Commission 
(SRBC)  requirements],  an  increase  of 
approximately  20  percent  is  expected. 
Whm  compared  to  concentrations 
following  expected  improvements  from 
Pulp  Mill  modernization,  potential 


concentrations  of  most  constituents  will 
increase  by  4.6  percent  at  the  outfall  and 
1.6  percent  at  the  York  gaging  station. 
Overall,  loadings  (i.e.,  mass)  of 
constituents  will  generally  remain  the 
same  after  Pulp  Mill  modernization.  A 
decrease  in  effluent  biochemical  oxygen 
demand  loadings  (10  percent)  and 
suspended  solids  loadings  (4  percent) 
are  expected  as  a  result  of  higher  levels 
of  wastewater  treatment  resulting  from 
the  Pulp  Mill  modernization. 

Evaporation  of  2.8  mgd  of  wastewater 
effluent  due  to  cooling  tower  operation 
will  reduce  the  discharge  flow  at  the 
outfall  from  12.5  mgd  to  9.7  mgd.  The 
greatest  effect  from  increased 
consumptive  use  will  be  immediately 
downstream  of  the  P.  H.  Glatfelter 
Company's  discharge.  It  is  expected  that 
the  impact  from  this  increase  in 
consiunption  will  be  attenuated  further 
downstream,  where  flow  will  decrease 
4.9  percent  (from  88  to  84  cubic  feet  per 
second  (cfs)]  during  normal  flow 
periods  and  9.6  percent  (fit>m  45  to  41 
cfs)  during  low-flow  yeara;  minimum 
flow  will  decrease  to  about  17  cfs  (from 
21  cfs).  Consumptive  wastewater  loss 
due  to  evaporation  will  reduce  P.  H. 
Glatfelter  Company's  wastewater 
effluent  volimie  by  25  percent.  The 
cooling  tower's  consumptive  use  will 
help  reduce  the  amount  of  heated 
wastewater  discharged  to  Codorus 
Creek,  and  thereby  will  decrease  creek 
temperatiue.  In-stream  temperatiues 
will  decrease  by  1  to  2  degrees  in  the 
summer  and  2  to  3  degrees  in  the 
winter.  Decreased  creek  temperature 
will  tend  to  improve  the  dissolved 
oxygen  concentration  downstream  fixim 
the  P.  H.  Glatfelter  Company's  outfall. 
Removal  of  streamside  vegetation  for 
utility  corridors  could  result  in 
increases  in  water  temperature. 
Operation  of  the  cogeneration  facility 
will  degrade  water  color  and  cause  a 
subsequent  increase  from  Pulp  Mill 
modernization  improvements  to  165 
color  units. 

To  monitor  potential  adverse  impacts 
to  Codorus  Creek  due  to  faciUty 
operation,  YCEP  will  conduct  periodic 
sampling  and  testing.  On  a  quarterly 
basis  and  during  low-flow  events  for  the 
duration  of  the  project's  demonstration 
phase,  YCEP  will  sample  for 
temperature,  color,  total  dissolved 
solids,  lead,  copper,  chloride,  free 
cyanide,  phenolics,  and  chloroform  both 
upstream  and  downstream  of  the  P.  H. 
Glatfelter  Company's  discharge.  The 
results  will  be  provided  to  the 
Department  of  Energy  and  made 
publicly  available  to  the  local  public 
reading  rooms  by  YCEP. 

Biological  Resources  and  Biodiversity: 
Land  disttirbances  resulting  fit>m 


construction  activities  could  have  an 
adverse  impact  on  the  biodiversity  of 
terrestrial  ecosystems.  Habitat  types 
potentially  impacted  by  construction  of 
the  cogeneration  facility  include 
approximately  12  acres  (4.8  hectares)  of 
cultivated  land,  2  acres  (1-2  hectares)  of 
maintained  area  (including  a  softball 
field),  0.3  acres  (0.12  hectares)  of 
successional  field,  and  small  areas  of 
hardwood  forest  (less  than  0.1  acre  or 
0.04  hectare). 

Approximately  0.3  acres  (0.08 
hectares)  of  wetlands  (within  the  100- 
year  floodplain)  will  be  occupied  by  the 
new  steam  and  condensate  return 
pipeline  corridor  facilities.  Wetland 
values,  such  as  fldodplain  stabiUzation, 
ecological  diversity,  and  water  quality 
improvement,  are  expected  to  be 
minimally  impacted  by  the  project. 
Fencing  will  be  installed  aroimd  the 
perimeter  of  all  off-site  jurisdictional 
wetland  areas  on  P.  H.  Glatfelter 
Company  property.  Coordination, 
including  on-site  review  with  the  Army 
Corps  of  Engineers,  will  take  place  prior 
to  any  wetland  distiubing  activities.  The 
U.S.  Army  Corps  of  Engineers' 
mitigation  recommendations  will  be 
explicitly  followed. 

Construction  of  the  power  Une  will 
alter  some  wildlife  habitat,  disturb  some 
riparian  and  forest  vegetation,  and  cause 
impacts  to  soil  and  vegetative  resources. 
Work  in  the  electrical  interconnection 
corridor  is  planned  for  the  dry  season  to 
minimize  damage  to  vegetation  and 
soils,  and  to  expedite  construction. 
Vegetation  removal  along  the  utility 
lines  and  electrical  interconnections 
will  result  in  the  loss  of  approximately 
3.7  acres  (1.5  hectare)  of  disturbed 
upland  woody  vegetative  and  0.8  acres 
(0.3  hectares)  of  wetland  woody 
vegetation  on  the  P.  H.  Glatfelter 
Company  property;  0.9  acres  (0.4 
hectares)  of  wooded  %rea  along  stream 
crossings  and  on  Army  Corps  of 
Engineers  Flood  Control  Property  will 
also  be  removed.  Stream  crossings  will 
be  strategically  placed  to  coincide  with 
areas  already  impacted  by  roads  or  rail. 
The  stringing  operation  of  tossing  the 
pulling  rope  across  the  creek  and 
carrying  it  to  the  next  pole  will  help 
minimize  impacts  to  riparian  habitat. 

It  is  expected  that  vegetation  removal 
and  clearing  within  the  Indian  Rock 
Dam  project  will  affect  the  area  Ucensed 
to  the  Pennsylvania  Game  Commission. 
Habitat  modification  in  this  area  will 
require  coordination  with  both  the 
Army  Corps  of  Engineers  and  the 
Pennsylvania  Game  Commission  prior 
to  construction.  Vegetation  management 
strategies  will  be  used  to  minimize 
forest  fragmentation.  Low  impact 
clearing  methods  planned  for  this 
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operation  will  avoid  the  use  of  heavy 
equipment,  and  all  vegetation  removed 
will  be  left  in  the  right-of-way.  Logs  and 
limbs  will  be  reduced  to  chip  materials 
and  left  as  mulch. 

When  conducting  selective  clearing  or 
cutting  within  the  right-of-way,  an  effort 
will  be  made  to  prevent  damage  to 
"compatible"  plants  that  do  not 
interfere  with  electrical  transmission. 
Use  of  a  chemical  herbicide  will  be 
required  to  control  stiunps  of  deciduous 
trees;  herbicides  will  be  used  in 
compliance  with  environmental 
protection  rules.  Temporary  access 
roadways  will  later  be  retuimed  to  their 
orional  state. 

Ine  Pennsylvania  Game  Commission 
has  stated  that  impacts  to  wildlife 
habitats  on  U.S.  Aimy  Corps  of 
Engineers  land  writhin  the  utiUty 
corridor  right-of-way  can  be  addressed 
through  pro[>er  mitigation.  As  part  of 
the  Mitigation  Action  Plan  for  the 
pro)ect.  YCEF  is  required  to  comply 
with  the  following  provisions: 

•  Riparian  areas  along  Codorus  Creek 
cleared  for  transmission  lines  are  to  be 
planted  with  various  low  growing  shrub 
species  to  replace  lost  wildlife  habitat. 

•  Construction  of  the  transmission 
line  through  Pennsylvania  Gfune 
Commission  property  is  to  be 
coordinated  with  the  agency  to  avoid 
conflicts  with  hunting  seasons,  farming, 
and  other  management  activities. 

•  To  increase  breeding  habitats  for 
waterfowl  species,  wood  duck  nesting 
boxes  and  other  water  fowl  nesting 
structures  are  to  be  placed  along 
Codorus  Creek  to  replace  nesting  areas 
lost  because  large  trees  are  removed. 
Kestrel  nesting  boxes,  bat  boxes,  and 
other  wildUfe  nesting/resting  structures 
are  to  be  placed  on  the  single-shaft  steel 
or  wooden  poles  supporting  the 
transmission  line. 

•  Warm  season  g#ass  species  are  to  be 
planted  to  provide  both  food  and  cover 
for  wildlife  at  different  times  of  the  year. 

•  To  provide  cover  for  wildlife,  brush 
piles  are  to  be  constructed  with  the 
vegetation  cleared  or  trimmed  diuing 
pole  and  transmission  Une  placement. 

Evaluations  of  projected  physio- 
chemical  changes  to  Codorus  Creek 
suggest  that  biodiversity  within  the 
aquatic  ecosystem  could  potentially  be 
adversely  impacted.  Although  the  Pulp 
Mill  Modernization  Project  should 
result  in  beneficial  impacts  to  the  creek 
because  reductions  in  effluent 
concentrations  of  inorganic  dissolved 
solids  (especially  chloride)  and  wood 
pulping  products  (e.g.,  tannins  and 
lignins)  will  reduce  in-stream  salinity, 
total  organic  carbon,  biochemical 
oxygen  demand,  chemical  oxygen 
demand,  and  color,  these  gains  will  be 


partially  or  totally  o^set  by  the  project. 
Reductions  in  concentrations  of 
chloride  will  be  partially  offset,  and 
total  dissolved  solids  and  color  imits 
will  increase  slightly  over 
concentrations  existing  prior  to 
modernization.  Concentrations  of  most 
inorganic  constituents,  although 
reduced  by  the  Pulp  Mill  Modernization 
Project,  will  increase  above  the 
concentrations  observed  before 
modernization.  For  organic  constituents, 
most  concentrations  will  remain  below 
the  concentrations  observed  before  the 
Pulp  Mill  Modernization  Project. 

Projected  pollutant  concentrations 
will  increkse,  but  they  are  not  expected 
to  exceed  EPA  ambient  water  quality 
criteria  at  either  mean-flow  or  low-flow 
year  conditions.  For  both  low-  and 
mean-flow  conditions,  projected 
concentrations  of  manganese,  selenium, 
and  chloroform  will  be  less  than  the 
EPA  ambient  water  quality  criteria.  A 
comparison  of  projected  low-  and  mean- 
flow  concentrations  of  aluminum  and 
cyanide  using  recalculated  acute  and 
chronic  water  quality  criteria  for  warm 
water  aquatic  species  indicate  that  these 
chemical  concentrations  will  be  below 
levels  likely  to  adversely  impact  aquatic 
organisms  in  Codorus  Creek.  Available 
toxicity  data  for  copper,  adjusted  for  the 
hardness  values  in  P.  H.  Glatfelter 
Company's  discharge  and  in  Codorus 
Creek,  indicate  that  toxic  impacts  will 
not  occur. 

During  low-flow  years,  reduced  flow 
could  potentially  affect  aquatic 
organisms  immediately  downstream 
ftxjm  the  P.  H.  Glatfelter  Company's 
outfall  because  mixing  will  be  reduced 
and  habitats  may  be  lost  or  segregated 
where  the  depth  and  cross-sectional 
areas  of  Codorus  Creek  are  reduced. 
Impacts  on  aquatic  communities  will  be 
attenuated  as  the  drainage  from  sources 
below  the  P.  H.  Glatfelter  outfall 
increase  the  downstream  voliune. 

Because  rare  or  threatened  plant  or 
animal  species  have  not  been  reported 
on  the  site  or  along  associated  utility 
corridors,  no  impacts  to  such  species  are 
expected  as  a  result  of  the  project. 

Hiunan  Health  and  Safety,  Including 
Waste  Disposal:  Construction-  and 
operation-related  risks  will  be 
minimized  by  YCEP's  adherence  to 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  Air 
Products  and  Chemicals,  Inc.  health  and 
safety  standards.  Construction  permits 
and  safety  inspections  will  also  be 
employed  in  an  effort  to  minimize  the 
frequency  of  accidents  and  further 
ensure  worker  safety.  Implementing 
appropriate  engineering  controls  will 
minimize  potential  impacts.  Operation 
equipment  will  be  required  to  meet  all 


appUcable  safety  design  and  inspection 
requirements,  and  personal  protective 
equipment  will  meet  regulatory  and 
consensus  standards  for  adequacy. 

YCEP  will  develop  an  internal  Spill 
Prevention,  Control,  Countermeasure, 
and  Hazardous  Waste  Contingency  Plan 
(SPCC)  for  the  prevention  of  accidents, 
which  will  include  explicit  procedures 
to  be  followed  in  an  emergency.  The 
SPCC  plan,  required  by  the  EPA.  will 
also  outline  engineering  design 
measiu«s  incorporated  into  the  facility 
to  minimize  the  potential  for  oil  and 
chemical  spills.  Oil  and  grease  drums 
will  be  kept  inside  buildings  to  prevent 
exposure  to  rainfall.  All  transport  piping 
will  be  constructed  of  compatible 
material  to  prevent  corrosion  or 
deterioration  by  the  liquid  being  carried. 
Prior  to  plant  start-up  and  the  first 
delivery  of  chemicals,  the  facility  will 
develop  a  Preparedness,  Prevention,  and 
Contingency  (PPC)  plan  that  will 
include  procedures  for  prompt  handling 
and  reporting  of  any  spill  in  accordance, 
with  regulatory  requirements  as  well  as 
a  list  of  measures  to  mitigate  such  a 
release.  The  facility  will  have  a  Plant 
Safety  Standard  Practice  Manual  that 
will  serve  as  a  guide  for  providing  a  safe 
and  healthy  work  environment  for 
employees,  visitors,  contractors. 

unployees  will  be  trained  in  safety 
procedures  prior  to  working  in  the 
facility  and  refresher  training  will  be 
provided.  Employees  who  potentially 
could  be  exposed  to  chemicals  will  be 
trained  on  their  safe  handling. 

Approximately  7,646  cubic  meters 
(10,000  cubic  yards)  of  waste  will  be 
generated  over  the  3-year  construction 
period,  and  approximately  3  tons/month 
of  municipal  waste  will  be  generated 
diuing  operation  of  the  YCn* 
Cogeneration  Facility.  Most  of  the 
municipal  waste  will  consist  of  paper 
and  cardboard,  which  will  be  disposed 
through  a  private  contractor.  The  only 
solid  waste  potentially  produced  from 
construction  and  operation  of  utility 
lines  will  be  woody  debris  associated 
with  right-of-way  clearings  during 
periodic  vegetative  control  activities. 
Some  woody  debris  will  be  left  in  place 
to  promote  habitat  use  by  upland  game 
species. 

Diuing  full  operation,  it  is  expected 
that  up  to  270,000  tons/ye'ar  of  ash 
byproducts  will  be  generated.  YCEP  will 
test  the  ash  waste  prior  to  disposal  to 
ensure  its  nonhazardous  classiflcation 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  ash  handling 
system,  located  in  the  ash  silo  area,  will 
include  ash  conditioning  equipment  to 
dampen  the  ash  with  water,  thus 
minimizing  the  potential  for  fugitive 
dust  emissions  prior  to  loading  into 
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totally  enclosed  25-ton  net  capacity 
trucks.  These  trucks  will  be  used  in 
accordance  with  applicable  state 
regulations.  YCEP  proposes  to  transport 
the  ash  byproduct  to  the  Harriman  Coal 
Corporation  (Harriman)  in  Schuylkill 
County.  PA.  The  impact  from  disposal 
of  the  ash  byproduct  vtrill  be  positive 
and  long-term  because  of  its  beneficial 
use  in  mine  reclamation. 

It  is  expected  that  the  facility  will 
qualify  as  a  small  quantity  generator  of 
hazardous  waste  (less  than  1,000 
kilograms  per  month)  and  will  meet  all 
applicable  state  and  federal 
requirements.  Spent  degreasing  solvents 
will  be  the  only  hazardous  waste 
generated  by  the  facility. 

YCEP  proposes  to  use  aqueous 
ammonia  instead  of  anhydrous 
ammonia  in  its  selective  non-catalytic 
reduction  (SNCR)  system  because 
aqueous  ammonia  is  safer  to  handle  and 
store.  The  ammonia  storage  tank  v^ll  be 
located  within  a  fully  contained  and 
diked  concrete  area  to  provide  sufficient 
secondary  contaiiunent.  Although  using 
chlorine  dioxide  solution  as  the  biocide 
in  the  cooling  water  recirculating 
system  is  more  expensive  than  chlorine 
gas,  the  use  of  chlorine  dioxide  was 
determined  to  be  the  best  alternative  for 
this  cooling  water  treatment  application 
because  it  avoids  the  need  to  store  and 
use  gaseous  chlorine  material;  tends  to 
react  with  organics  by  oxidation 
(including  phenols)  and  does  not 
appreciably  produce  chlorinated 
organics;  and  does  not  tend  to 
contribute  to  the  formation  of 
chloroform  or  trihalomethanes. 

YCEP  will  apply  a  general  policy  of 
"prudent  avoidance"  in  residential 
areas,  near  schools,  churches,  and  other 
public  gathering  places  when  locating 
utility  lines,  to  reduce  the  potential  for 
impacts  from  electromagnetic  fields 
(EMFs).  YCEP  has  accepted,  as  a  general 
guidehne,  the  Met-Ed  policy  of 
attempting  to  maintain  a  100-meter 
(328-foot)  minimum  setback.  Magnetic 
field  levels  in  the  vicinity  of  the  line 
will  be  minimized  through  the  use  of  a 
triangular  conductor  layout.  The 
maximum  magnetic  field  predicted  is 
150  milligauss  inside  the  switchyard  at 
Bair,  which  is  less  than  the  magnetic 
field  expected  from  a  vacuum  cleaner  at 
a  distance  of  0.3  meters  (1  foot).  The 
field  intensity  will  fall  off  rapidly  and 
the  highest  field  expected  beyond  the 
switchyard  perimeter  fence  is  10 
milligauss,  equivalent  to  the  field  from 
a  vacuum  cleaner  at  1.2  meters  (4  feet). 
The  expected  magnetic  field  intensity  at 
the  closest  residence  is  less  than  1 
milhgauss,  which  equates  to  the 
magnetic  field  of  a  digital  clock  at  a 
distance  of  1.2  meters  (4  feet).  YCEP  has 


negotiated  purchase  options  on  two 
residential  properties  near  the  r 

switchyard  in  Bair,  and  will  assume 
ownership  of  these  properties.  For  the 
proposed  rail/trail  along  the  York- 
Hanover  trolley  route,  the  areas  of 
maximum  exposure  would  be  near  the 
existing  Bair  Substation  and  directly 
beneath  transmission  lines  entering  the 
switchyard.  This  is  a  distance  of 
approximately  107  meters  (350  feet), 
and  trail  users  will  potentially  be 
exposed  to  magnetic  fields  of  10 
milligauss.  Beyond  this  point,  magnetic 
fields  will  drop  off  drastically,  and  trail 
users  will  be  exposed  to  fields  between 
1  and  5  milligauss  for  approximately  0.8 
kilometers  (0.5  miles). 

Noise:  The  projected  increase  in  noise 
resulting  from  construction  activity  at 
the  site  is  expected  to  be  3  dBA  or  less 
(a  barely  discernible  increase)  at  all 
receptor  locations  and  through  all 
construction  phases.  Construction  of  the 
electrical  intraconnection,  wastewater 
discharge  line,  and  steam  and 
condensate  retiun  lines  wiU  be  of 
limited  duration  and  will  occiu'  near  the 
existing  noise  sources  at  the  P.  H. 
Glatfelter  Company  paper  mill. 

There  will  be  some  noise  associated 
with  construction  of  the  power 
transmission  line  and  expansion  of  the 
switchyard  facifity,  which  will  be 
located  more  than  122  meters  (400  feet) 
from  the  nearest  residence.  Noise  levels 
affecting  these  and  other  residences  in 
Bair,  PA  will  be  comparable  to  those 
produced  by  similar  standard  -. 
construction  activities.  Once 
constructed,  the  switchyard  facility  will 
be  landscaped  with  trees  and  shrubs 
around  its  outside  perimeter  fence  to 
help  buffer  noise  from  facility 
operations. 

Construction  activities  will  involve 
the  purging  of  dirt  and  construction 
debris  from  steam  systems.  Because 

[>urging  could  result  in  very  high  noise 
evels,  special  mitigation  measures  will 
be  utilized,  such  as  using  silencers, 
minimizing  the  occurrence,  scheduling 
purging  during  less  sensitive  times  of 
the  day,  and  providing  advance  notice 
to  the  potentially  affected  public. 

Adverse  impacts  from  increased  noise 
levels  are  expected  during  operation. 
Primary  sources  of  project  operation 
noise  will  come  from  steam  venting  and 
rail  car  coupling.  A  vent  silencer  will  be 
installed  to  lessen  the  noise  associated 
with  the  release  of  steam.  Coupling 
activities  will  be  of  short  duration.  In 
addition,  low  noise  design  equipment 
vidll  be  used,  as  appropriate.  When 
necessary  to  provide  further  sound 
attenuation,  equipment  noise  sources 
will  be  enclosed  in  insulated  buildings 
designed  to  absorb  noise.  Additional 


noise  mitigation  features  incorporated 
into  the  fecility  design  include  extended 
fan  housings  on  the  cooling  tower, 
thermal  and  acoustic  insulation  around 
the  induced  stack  draft  fan,  and 
discharge  silencers  on  the  ventilation 
and  forced  draft  fans.  The  spatial 
orientation  of  major  noise  production 
structiu«s  are  planned  to  block  direct 
propagation  of  noise  to  off-site 
receptors. 

Transportation  and  Traffic:  A  peak 
employment  of  974  persons  diuing 
construction  will  result  in  an  additional 
712  vehicles  accessing  the  project  site, 
with  an  average  increase  in  employee 
traffic  of  178  vehicles  per  day.  An 
increased  accident  risk  of  fewer  than  4 
accidents  per  year  could  potentially 
occur  during  the  construction  period. 

York  Road  and  Colonial  Valley  Road 
will  experience  a  degradation  in  Levels 
of  Service  (LOS),  from  LOS  D  to  LOS  E 
during  the  a.m.  peak  hour.  During  the 
p.m.  peak  hour,  traffic  on  Colonial 
Valley  Road  at  the  westbound  approach 
of  York  Road  will  operate  at  LOS  D 
compared  to  LOS  C  without 
construction  traffic.  Northbound  traffic 
turning  west  into  the  project  site  at  the 
York  Road  and  Roundwood  Facility 
Access  Drive  intersection  will  operate  at 
LOS  E  during  the  a.m.  peak  hour 
compared  to  a  LOS  A  without 
construction  traffic;  traffic  exiting  the 
facility  will  op>erate  at  LOS  F.  During 
the  p.m.  peak  hour,  LOS  F  conditions 
will  exist  for  traffic  exiting  north  and 
south  onto  York  Road.  Southbound 
traffic  on  York  Road  at  the  Jefferson 
Road  and  Lehman  Road  intersection 
will  operate  at  LOS  E  during  the  p.m. 
peak  hour  compared  to  an  LOS  C 
without  construction  traffic. 

All  material  laydown  and  employee 
parking  areas  will  be  located  on  site.  In 
addition,  to  address  the  existing 
problem  of  occasional  disruption  to 
traffic  flow  on  York  Road  from  an 
overflow  of  log  truck  queues  on  the 
driveway,  an  additional  truck  parking 
area  to  accommodate  the  queue  will  be 
provided.  Facility  security  will  enforce 
a  ban  on  on-street  parking.  Traffic 
conditions  throughout  the  construction 
period  will  be  monitored.  If  congestion 
is  noted,  additional  mitigation 
measures,  such  as  scheduling  of  shifts  to 
further  avoid  peak  periods  or  the 
stationing  of  traffic  control  personnel  at 
critical  locations,  will  be  instituted. 

The  electrical  interconnections  will 
cross  township  roads  used  by  farmers 
and  residents,  but  construction  activity 
will  be  scheduled  to  minimize 
disturbances  to  traffic  on  these  roads. 
Construction  will  slow  traffic  and 
measures  will  be  taken  to  minimize  this 
impact. 
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The  projected  increase  in  traffic 
resulting  from  operation  of  the  facility 
will  be  approximately  125  vehicles  pier 
day.  for  a  total  projected  access 
driveway  volume  of  325  vehicles  per 
day.  An  increased  accident  risk  of 
approximately  2  accidents  per  year 
could  occur  during  the  operation  of  the 
facility.  Levels  of  Service  (LOS)  during 
both  the  a.m.  and  p.m.  peak  hours  will 
be  degraded.  An  increase  of  5  percent  in 
total  intersection  traffic  at  York  Road 
and  Colonial  Valley  Road  is  expected 
during  both  the  a.m.  and  the  p.m.  peak 
hours.  At  the  intersection  of  York  Road 
and  the  Roundwood  Facility  Access 
Ehive,  traffic  could  increase  as  much  as 
8  percent  during  the  a.m.  peak  hour  and 
8.5  percent  diulng  the  p.m.  peak  hour. 
At  the  York  Road.  Jefierson  Road,  and 
Lehman  Road  intersection,  an  increase 
of  5  percent  in  total  traffic  during  both 
the  a.m.  and  the  p.m.  peak  hours  is 
expected  during  operation.  Installation 
of  a  traffic  signal  at  the  intersection  has 
been  approved  by  the  Pennsylvania 
Department  of  Transportation. 

Land  Use:  The  site  of  the  facility  in 
North  Codorus  Township  will  be 
purchased  by  YCEP.  Project  approval 
must  be  obtained  under  the  North 
Codorus  Township  Land  Development 
and  Subdivision  Ordinance.  Non- 
industrial  land  uses,  primarily 
residences  located  south  of  the  site,  will 
not  be  buffered  from  the  facility  by 
either  distance  or  intervening  industrial 
structures.  A  vegetative  screen  will  be 
provided  by  landscaping  to  shield  these 
residences  from  the  YCEP  facility.  No 
change  in  land  use  trends  and  controls 
will  be  required  for  construction  of  the 
cogeneration  facility  or  the  utility 
pipeUne. 

Impacts  to  land  use  will  occur  during 
construction  of  some  portions  of  utility 
corridors  as  a  result  of  temporary 
disturbances  during  pole  installation. 
Construction  and  placement  of  each 
pole  will  distuirb  approximately  2.3 
square  meters  (25  square  feet)  of  surface 
and  could  require  access  to  the  area  for 
periodic  maintenance.  The  electrical 
interconnection  will  not  prevent 
existing  land  uses  of  Ught  industry. 
agricult\ire,  wildlife  conservation,  and 
flood  control.  In  some  instances,  the 
electrical  interconnection  will  cross 
wooded  or  riparian  lands  and  will 
require  removal  of  some  woody 
vegetative  cover.  Within  the  identified 
right-of-way,  the  alignment  will 
permanently  alter  industrial  or  wooded/ 
riparian  land  uses.  No  permanent 
conversion  of  prime  agricultural  land  is 
expected  to  occur. 

Before  installation  of  the  switchyard 
at  the  Bair  substation,  YCEP  must  obtain 
approval  bom  the  West  Manchester 


Township  Zoning  Hearing  Board  for  a 
"special  exception  use"  for  public 
utilities.  YCEP  must  prove  that 
construction  at  the  electric  switchyard 
at  the  Bair  substation  will  not 
discourage  use  of  adjacent  land  and 
buildings  and  that  the  location,  nature, 
and  height  of  new  buildings,  walls,  and 
fences  will  not  impair  the  value  of 
adjacent  land  and  buildings. 
Specifically,  YCEP  must  show  that  the 
public  utility  will  not  emit  any 
obnoxious  noise,  glare,  dust,  odor, 
vibration,  electrical  disturbance,  or  have 
other  objectionable  impacts.  Once  the 
electric  switchyard  is  completed,  the 
surrounding  area  will  be  landscaped  to 
be  compatible  with  local  scenery.  YCEP 
is  considering  a  design  change  for  the 
switchyard  so  it  can  be  built  entirely  on 
existing  Met-Ed  property,  and  thus  not 
require  a  zoning  exception. 

Pollution  Prevention:  The  YCEP 
Cogeneration  Facility  will  implement 
the  pollution  prevention  programs  that 
have  been  adopted  by  Air  Products.  Air 
Products  has  adopted  the  voluntary 
Chemical  Manufacturers  Association 
(CMA)  Responsible  Care  Pollution 
Prevention  Code  of  Management 
Practices.  The  focility  is  expected  to  be 
in  full  compliance  with  the  code  within 
4  years  after  start-up. 

The  facility's  material  handling 
systems  for  coal,  limestone,  and  ash 
byproducts  will  be  completely  enclosed 
to  minimize  fugitive  dust  emissions  to 
the  environment.  Potential  emission 
points  in  the  material  handling  systems 
will  be  equipped  with  dust  control 
systems.  Chemical  and  storage  areas 
will  be  equipped  with  secondary 
containment  to  avoid  discharge  to  the 
siuTounding  environment.  In  the  event 
of  a  tank  leak  or  a  system  leak,  spilled 
liquid  will  be  retained  within  the 
concrete  containment  area.  Tanks  will 
include  a  lock  valve  that  will  open  to  a 
sump.  To  reduce  the  potential  for 
equipment  failures,  a  preventive 
maintenance  program  will  be 
implemented. 

Other  pollution  prevention  measures 
include  Uie  selection  of  water  treatment 
chemicals  that  do  not  adversely  impact 
the  environment  (e.g.,  the  cooling  tower 
circulating  water  system  will  use  a 
phosphate-based  rather  than  a  heavy- 
metal  based  treatment  program,  and  ash 
byproducts  will  be  used  for  mine  land 
reclamation  rather  than  landfill 
disposal. 

General  good  housekeeping  practices 
(e.g.,  neat  and  orderly  storage  of 
chemicals,  prompt  cleanup  of  small 
spills,  regular  rehise  removal, 
maintenance  of  clean,  dry  floora,  and 
proper  storage  of  containers  away  from 


walkways  and  roads)  will  be  followed  at 
the  facility. 

Cultvual  Resources:  Three  historical 
districts  and  eight  individual  historical 
resources  within  the  viewshed  of  the 
facility  site,  and  one  district  and  three 
individual  historical  resources  within 
the  viewshed  of  the  electrical 
interconnection  route  were  identified  as 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  The  Bureau 
for  Historic  Preservation  (the  Bureau) 
originally  determined  that  the 
cogeneration  facility  would  have  an 
adverse  visual  effect  on  one  historical 
district  and  three  historical  individual 
resources  but  decided,  that  for  two  of 
the  resources,  planned  landscaping 
would  mitigate  the  adverse  effects. 
Consequently,  an  imavoidable  adverse 
visual  impact  to  one  district  and  one 
individual  resource  will  result.  For 
these,  non-traditional  mitigation 
measiues  are  being  negotiated  between 
the  Department  and  the  Bureau.  A  draft 
Memorandum  of  Agreement  has  been 
written  calling  for  YCEP  to  publish  a 
history  and  self-guided  tour  of  the 
Dempwolf  Architectural  Firm  and  to 
assist  the  Bureau  with  computer  coding, 
mapping,  and  general  organization  of 
York  County  historical  survey  records. 
The  Bureau  has  indicated  that  through 
these  non-traditional  methods, 
mitigation  of  the  unavoidable  visual 
effects  is  possible.  Construction  and 
alignment  of  project  pipelines  will  not 
affect  historic  properties.  No  evidence  of 
archeological  resources  has  been  found. 
Therefore,  no  archeological  impacts  are 
expected  from  construction  of  either  the 
facility  or  associated  utility  corridors. 

Socioeconomic  Resources:  Because  of 
the  skilled  construction  labor  force 
existing  in  the  York  County  area,  it  is 
expected  that  much  of  the  construction 
workforce  for  the  project  will  be  hired 
regionally.  This  will  have  a  positive,  but 
temporary,  impact  on  regional 
unemployment  rates.  During 
construction,  supporting  local  retail 
establishments  will  be  positively 
impacted  by  increased  revenues,  and 
the  regional  economy  may  benefit  from 
an  influx  of  wage  dollars. 

To  the  extent  practical,  the  70  person 
full-time  workforce  for  the  operational 
facility  wlH  be  derived  from  the  local 
labor  force.  The  impact  of  these  newly 
created  positions,  along  with  new 
positions  in  related  sectora,  will  be 
positive  but  not  significant  (i.e.,  less 
than  a  0.1  percent  reduction  in  York 
Coimty's  unemployment  rate).  Increased 
tax  revenues  may  benefit  local  and  state 
infrastructure  and  government 
programs,  including  schools,  roadway 
systems,  and  hospitals;  this  could  have 
a  positive  impact  .on  local  property 
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values.  However,  other  fectcHS,  such  as 
visual  appearances,  noise,  and  traffic 
may  have  negative  impacts  on  real 
estate  values. 

Because  muck  of  the  labor  force  will 
be  supplied  locally,  increased  demands 
on  public  and  commimity  swvices  will 
be  minimal.  A  fire  water  system, 
designed  in  conformance  with  Uniform 
Fire  Code  and  applicable  National  Fire 
Protection  Association  standards,  will 
minimize  impacts  to  community  fire 
protection  services  bom  facility 
operation. 

The  Lions  Club  picnic  pavilion  and 
fishing  area  will  receive  a  long-term, 
direct  negative  impact  from  the 
introduction  of  additional  industrial 
structures  into  the  viewshed.  The 
electrical  interconnection  corridor  will 
cross  a  mix  of  land  uses  including  light 
industrial,  agricultural,  conservation, 
and  flood  control  properties.  Placement 
of  the  electrical  poles  will  entail  a  visual 
impact.  Compared  to  baseline 
conditions,  water  quality  for  the 
protection  and  propagation  of  fish  and 
wildlife  and  for  recreation  in  or  on  the 
water  should  be  minimally  impacted  by 
the  project. 

The  project  should  provide 
consumers  with  predictably  priced 
electricity.  It  is  not  possible  to  speculate 
what  effect  the  project  will  have  on 
long-term  electric  rates  because  of 
uncertainties  in  energy  markets  and  the 
specific  fiactors  that  contribute  to  long- 
term  analyses. 

Environmental  Justice:  Neither 
construction  nor  operation  of  the  facility 
and  associated  utihty  corridors  will 
have  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  low-income  or  minority 
communities.  The  minority  commimity 
located  in  Jackson  Township  is  not 
expected  to  experience  visual  or  noise- 
related  impacts  due  to  its  distance  from 
the  utility  corridor  and  electric 
switchyard. 

Proposed  Project  at  the  Alternative  Site 
Location 

Substantial  construction  activities 
would  be  required  to  build  the 
cogeneration  facility  at  the  West 
Manchester  site.  Approximately  20 
percent  of  the  47-acre  (19-hectare)  site 
(9.4  acres  (3.8  hectares)]  would  be 
developed.  The  industrial  function  of 
the  facility  at  the  West  Manchester  site 
would  be  consistent  with  existing 
struct\ires  located  at  the  J.E.  Ba^er 
Company  surface  mining  and  brick 
manufacturing  complex. 

Air  Quality:  Projected  air  emission 
rates,  without  offaets  or  allowances, 
would  include  2,300  tons/year  of  sulfur 
dioxide  (SO2).  107  tons/year  of 


particulate  matter  (PMio).  1.212  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,454 
tons/year  of  carbon  monoxide  (CO),  and 
39  tons/year  of  volatile  organic 
compounds  (VOCs).  Emissions 
generated  by  the  main  boiler  would  be 
controlled  through  selective  non- 
catalytic  reduction  (SNCR)  for  limiting 
oxides  of  nitrogen  (NOx)  emissions  to 
0.125  Ibs/MMBtu,  a  baghouse  for 
limiting  emissions  of  particulate  matter 
(PMio)  to  0.011  Ibs/MMBtu,  and 
limestone  injection  into  a  single  train 
ACFB  boiler  to  limit  sulfur  dioxide 
(SO2)  emissions  to  0.25  Ibs/MMBtu.  The 
West  Manchester  site  is  located  in  the 
Northeast  Ozone  Transport  Region 
(NOTR)  that  exceeds  National  Ambient 
Air  Quality  Standards  for  ozone. 
Therefore,  oxides  of  nitrogen  (NOx) 
offsets  would  be  required.  With  offsets, 
the  overall  (net)  NCbc  levels  would  be 
reduced  by  182  tons/year. 

A  comparison  of  anticipated 
emissicms  of  sulfur  dioxide  (SC)2), 
oxides  of  nitrogen  (NOx),  and 
particulate  matter  (PMio)  between  the 
227-megawatt  coal-fired  facility  at  the 
West  Manchester  site  facility  and  at  the 
North  Codorus  site,  indicates  that  these 
emissions  at  the  West  Manchester  site 
would  exceed  the  levels  of  these 
emissions  at  the  North  Codorus. 

Modeling  analysis  indicates  that 
operation  of  the  cooling  unit  at  the  West 
Manchester  site  would  have  minimal 
impacts  on  the  roadways  and  railroad 
surroimding  the  facility.  Emigs  Mill 
Road,  east  of  the  cooling  imit,  would 
experience  less  than  30  minutes  of 
fogging  annually  as  a  result  of  operation 
of  the  West  Manchestisr  facility.  No 
other  roadways  surrounding  the  facility 
would  be  impacted.  There  would  be  no 
occasions  where  the  cooling  unit  would 
also  induce  idng  on  roadways  adjacent 
to  the  facility.  The  cooUng  unit  plume 
would  cause  less  than  15  minutes/year 
of  fogging  and/or  icing  on  adjacent 
Yorkrail  tracks.  Results  of  a  study 
conducted  by  Dr.  Ducatman,  Director  of 
the  West  Vii-ginia  Univeraity's  Institute 
of  Occupational  and  Environmental 
Health,  concluded  that  the  groundlevel 
concentrations  of  emissions  from  the 
facility  at  the  West  Manchester  site 
would  not  expose  the  York  County 
community  to  a  health  risk. 

Geology  and  Soils:  Construction 
impacts  to  soil  would  include  loss  of 
excavated  soil  from  water  and  wind 
erosion,  reduction  of  soil  quality  from 
mixing  topsoil  with  subsoil,  and  soil 
compaction  from  activities  of 
construction  equipment.  Construction 
involving  site  grading,  preparation,  and 
placement  of  fill  would  alter  the 
existing  topography,  and  excavation 
would  be  necessary.  Non-organic  soils 


foimd  on  the  site  would  be  expected  to 
be  suitable  for  uses  such  as  compacted 
fill  for  loaded  structures,  pavements, 
and  embankment  construction,  as  well 
as  for  landscaping  and  grading 
purposes.  A  total  of  98,763  cubic  meters 
(129,169  cubic  yards)  of  on-site 
excavated  materials  would  be  used  for 
site  preparation  and  access  roadway 
construction. 

Water  Resources  and  Water  Quality: 
Water  supply  requirements  for 
construction  of  the  facility  at  the  West 
Manchester  site  would  be  30,000  to 
100,000  gallons  per  day  (gpd),  which 
would  be  supplied  by  the  York  Water 
Company  municipal  distribution 
system;  no  adverse  impact  to  company 
service  would  be  expected.  In  addition, 
handling,  treatment,  or  discharge  of 
sanitary  wastes  during  construction 
would  not  be  expected  to  impact 
existing  sewage  systems  or  surface 
water. 

Dewatering  would  be  required  during 
construction  activities  if  a  shallow  water 
table  were  encountered,  but  water  table 
levels  would  retiun  to  their  original 
contoiu^  following  completion  of 
dewatering  activities.  No  long-term 
impacts  to  groundwater  would  occur. 
No  construction  would  occur  within  the 
100-year  floodplain. 

Water  supply  requirements  during 
operation  of  the  facility  at  the  West 
Manchester  site  would  range  between 
2.8  and  3.0  mgd.  Adequate  siu-face  water 
resources  wouJd  be  available  to  meet 
water  supply  needs  during  normal  and 
excess  rainfall  periods.  A  net  water 
savings  of  80  to  180  gpm  would  be 
obtained  through  recycling  and  reuse. 
Consiunptive  use  for  the  facility  at  the 
West  Manchester  site  would  range  from 
2.5  to  2.6  mgd,  which  is  greater  than  the 
Susquehanna  River  Basin  Commission 
(SRBC)  regulatory  threshold  of  20.000 
gpd.  Consequently,  the  facihty  in  West 
Manchester  would  be  subject  to  SRBC's 
consumptive  use  compensation 
requirement. 

AH  ambient  water  quality  and  thermal 
discharge  criteria  would  be  met.  Within 
the  disdiarge's  zone  of  initial  dilution, 
the  total  dissolved  solids  (TDS) 
concentration  is  expected  to  increase  by 
approximately  100  mg/L;  following 
complete  mixing,  an  increase  of  30  mg/ 
L  is  anticipated.  In-stream  TDS 
concentrations  are  expected  to  remain 
below  the  500  mg/L  standard.  The 
PADER  thermal  discharge  criterion 
would  be  met  because  of  available  in- 
stream  dilution  capacity  and  the 
facility's  use  of  a  stormwater  retention 
pond  on  the  West  Manchester  site  for 
cooling.  The  facility  at  the  West 
Manchester  site  would  also  be  capable 
of  meeting  the  effluent  limitations  for 
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total  suspended  solids,  oil  and  grease,    . 
pH.  chlorine  residual,  zinc,  and 
polychlorinated  biphenols  defined  by 
EPA's  pretreatment  standards  for  new 
sources. 

Biological  Resources  and  Biodiversity: 
No  construction  of  site  facilities  would 
take  place  in  a  wetland;  however, 
electric  transmission  lines  and  non- 
contact  discharge  pipelines  would  cross 
narrow  wetlands.  A  permit  to  construct 
these  utihty  corridors  would  need  to  be 
obtained.  The  most  probable  electric 
transmission  line  route  would  cross  a 
narrow  wetland  associated  with  Honey 
Run.  The  crossing  would  consist  of  an 
overhead  span,  and  vegetation  in  the 
existing  meadow  wetland  would  not 
require  additional  management  for 
right-of-way  maintenance.  No 
alterations  to  wetlands  would  be 
expected  to  occur.  The  non-contact 
wastewater  discharge  pipeline  would 
cross  approximately  4.8  kilometers  (3 
miles)  of  wetlands  between  the  West 
Manchester  site  and  its  discharge  to 
Codorus  Creek.  Short-term  impacts  to 
herbaceous  wetlands  have  occurred 
previously  with  placement  of 
imdergroimd  utility  pipelines.  A 
limited,  temporary  impact  to  wetlands 
would  also  occur  if  a  natural  gas 
pipeline  were  installed  along  a 
proposed  alternative  route.  The  route 
would  cross  few  wetlands  and  all 
construction  would  take  place  in  areas 
that  were  previously  altered  for  roadway 
construction  and  use.  Construction  in 
wetlands  would  occur  during  periods  of 
low  flow  and  if  necessary,  flow  would 
be  diverted  during  construction. 
Following  completion  of  construction, 
affected  areas  would  be  restored  to  their 
original  contoiu',  and  altered  areas 
would  be  revegetated  with  appropriate 
species. 

No  threatened  or  endangered  plant  or 
animal  species  were  reported  to  occiu 
on  the  West  Manchester  site  or  within 
the  area  of  proposed  associated 
infrastructure  routes. 

Noise:  Increased  outdoor  noise  levels 
at  four  residences  closest  to  the  project 
at  the  West  Manchester  site  would  be 
clearly  perceptible.  Daytime  noise  levels 
at  two  residences  to  the  north  and  east 
of  the  site  and  at  the  golf  course  located 
to  the  west  of  the  site  would  increase  by 
approximately  14  to  20  dBA.  The  noise 
increase  at  more  distant  receptors  to  the 
south  and  southeast  would  range  from 
3  to  12  dBA. 

The  purging  of  steam  systems  of  dirt 
and  construction  debris  would  be 
scheduled  for  several  brief  periods;  this 
process  may  result  in  extremely  high 
noise  levels.  To  limit  the  impact  from 
noise  during  this  process,  special 
mitigation  measures  would  be  utilized. 


including  efforts  to  minimize  the  extent 
of  the  process,  scheduling  the  process 
during  daylight  hours,  and  providing 
advance  notice  to  the  potentially 
affected  public. 

Transportation  and  Traffic:  Traffic 
studies  indicate  that  traffic  flow  is 
already  slow  in  many  of  the  affected 
areas  and  would  be  aggravated.  Along 
the  East  Berlin  Road,  one  intersection 
(East  Berlin  Road/Emigs  Mill  Road) 
would  experience  a  change  in  level  of 
service  (LOS)  during  p.m.  peak  hours.  A 
decline  from  LOS  D  to  LOS  E  would  be 
expected  at  this  intersection  from 
construction  traffic.  Most  Route  30 
intersections,  which  are  already 
operating  at  unsatisfactory  levels  of 
service,  would  be  expected  to 
experience  significant  impacts  during 
construction.  Once  the  fadUty  is 
operational,  only  one  intersection 
(Route  30  and  Emigs  Mill  Road)  would 
experience  a  decline  in  level  of  service. 
Diiring  the  a.m.  peak  hour,  faciUty 
traffic  would  cause  southbound  traffic 
on  Emigs  Mill  Road  to  decline  from  LOS 
C  to  LOS  D.  Plans  are  underway, 
independent  of  this  project,  to  improve 
highway  conditions. 

Land  Use:  The  West  Manchester  site 
would  be  located  within  the  General 
Industrial  Zone,  which  is  the  most 
intensive  level  of  industrial  zoning  in 
the  township.  Even  though  the  site  is 
designated  to  be  used  for  industrial 
purposes,  construction  of  the  facility 
would  impact  existing  agricultural  land 
use.  Coordination  would  be  conducted 
with  the  appropriate  zoning  authority. 
Utility  interconnection  corridors  may 
require  a  Conditional  Use  Permit 
because  the  project  is  not  included  as  a 
specifically  permitted  use  within  the 
General  Industrial  Zone.  The  West 
Manchester  site  is  of  adequate  size  to 
comply  with  the  minimum  area 
requirements  that  apply  to  this  General 
Industrial  Zone.  Most  of  the  proposed 
fecility  structiues  would  be  less  than  the 
30.5-meter  (100-foot)  maximum 
permitted  height  or  could  accommodate 
required  setback  distances.  Features 
exceeding  the  maximiun  height  (e.g.,  the 
faciUty  stack)  would  require  zoning 
approval. 

Environmental  Justice:  Construction 
and  operation  of  the  facility  at  the  West 
Manchester  site  has  the  potential  to 
impact  both  minority  and  low-income 
communities.  Although  the  site  is 
located  in  an  industrialized  area,  three 
census  tract  block  groups  within  a  5- 
kilometer  (3.1-mile)  radius  contain 
minority  population  concentrations 
higher  than  the  county  average.  In 
addition,  a  low-income  community  is 
located  in  the  same  census  tract  block 
group  as  the  West  Manchester  site. 


Thus,  there  is  a  potential  for  greater 
environmental  justice  impacts  from  the 
project  at  the  West  Manchester  site 
compared  to  the  preferred  alternative. 

No-Action  Alternative    * 

Substantial  construction  activities 
would  be  required  for  the  gas-fired 
facility  and  Uie  coal-fired  facility 
options.  The  number  of  acres  developed 
for  the  coal- fired  facility  would  be 
similar  to  that  for  the  preferred 
alternative  [approximately  38  acres 
(15.4  hectares)].  Approximately  10  acres 
(4  hectares)  would  be  developed  for  the. 
gas-fired  facility.  No  construction  would 
be  required  for  the  PJM  Interconnection 
Power  Pool  option. 

Many  impacts  ftom  construction, 
which  apply  only  to  the  coal-fired 
faciUty  and  gas-fired  facility  options, 
would  be  similar  to  impacts  identified 
for  construction  of  the  preferred 
alternative.  Because  generic  sites  were 
analyzed,  it  is  assumed  that  appropriate 
sites  would  be  used  and  thus  no  adverse 
land  use,  cultiual  resoiu'ces,  or 
environmental  justice  impacts  would 
occur.  During  construction  of  the  gas- 
fired  facility,  monthly  employment 
would  average  approximately  180 
persons  compared  to  350  for  the 
preferred  alternative;  consequently,  less 
traffic  impact  would  result. 
Employment  during  construction  of  the 
coal  fired  facility  would  be  similar  to 
employment  for  the  preferred 
alternative  and  all  related  impacts 
would  be  comparable.  Impacts 
associated  with  operation  of  the  three 
no-action  alternative  options  are  as 
follows. 

Setting:  It  is  assiuned  that  the 
additional  structures  for  the  gas-fired 
and  coal-fired  facilities  would  not  alter 
visual  quality.  The  tallest  structures  for 
the  coal-fired  facility  would  be  similar 
in  height  to  those  of  the  preferred 
alternative.  The  gas-fired  facility's 
exhaust  stack  would  be  between  45.7 
and  61  meters  (150  and  200  feet)  tall 
(compared  to  the  120.4-meter  (395-foot) 
stack  associated  with  the  preferred 
alternative].  Building  height  would  be 
approximately  30.5  to  45.7  meters  (100 
to  150  feet)  tall  [compared  to  57.9 
meters  (180  feet)  for  the  preferred 
alternative].  There  would  be  no  new 
structures  to  alter  visual  quality  for  the 
PJM  Interconnection  Power  Pool  option. 

Air  Quality:  Anticipated  air  emission 
rates  during  operation  of  a  gas-fired 
faciUty  would  include  26  tons/year  of 
sulfur  dioxide  (SO2),  23  tons/year  of 
particulate  matter  (PMio),  240  tons/year 
of  oxides  of  nitrogen  (NOx),  144  tons/ 
year  of  carbon  monoxide  (CO),  and  35 
tons/year  of  volatile  organic  compoimds 
(VOCs).  Anticipated  air  emission  rates 
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during  operation  of  a  coal-fired  facility 
would  include  2,456  tons/year  of  sulfur 
dioxide  (SO2),  108  tons/year  of 
particulate  matter  (PMio),  1,226  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,474 
tons/year  of  carbon  monoxide  (CO),  and 
41  tons/year  of  volatile  organic 
compounds  (VOCs).  Compared  to  the 
preferred  alternative,  the  coal-fired 
facility  emissions  would  be 
approximately  15  percent  less  because  it 
would  birni  less  coal  and  produce  less 
energy,  since  it  would  not  supply  steam 
to  an  adjacent  host.  Radionuclide 
emissions  would  be  much  lower  from  a 
gas-fired  focility  when  compared  to  any 
of  the  coal- fired  options. 

If  either  the  gas-fired  or  the  coal-fired 
facility  were  to  be  located  in  the  NOTR, 
oxides  of  nitrogen  (NOx)  offsets  would 
be  required.  Under  the  gas-fired  facility 
option,  the  overall  (net)  oxides  of 
nitrogen  (NOx)  reduction  would  be  36 
tons/year  and  under  the  coal-fired 
facility  option,  the  overall  (net) 
reduction  would  be  184  tons/year. 
Secondary  emissions  associated  with 
the  gas-fired  faciUty  would  be  less  than 
for  me  preferred  alternative  because 
fewer  workers  would  be  required  and 
the  need  for  rail  deUvery  of  coal  and 
shipments  of  limestone-ash  byproduct 
would  be  eliminated. 

Under  the  PJM  Interconnection  Power 
Pool  option,  0.4  percent  of  the  existing 
total  capacity  of  the  faciUties  would  be 
utilized  by  Met-Ed.  No  increases  in  air 
emissions  at  existing  PJM  facilities 
would  occur. 

Water  Resources  and  Water  QuaUty: 
No  increases  in  water  supply 
requirements  or  wastewater  discharges 
would  occur  from  the  purchase  of 
existing  electrical  capacity  from  the  PJM 
pool.  Chie  mgd  of  freshwater  would  be 
required  for  cooling  under  the  gas-fired 
fedUty  option;  2.5  mgd  would  be 
required  under  the  coal-fired  fadlity 
option.  The  gas-fired  fedUty  would  be 
expected  to  use  200,000  gpd  for  boiler 
make-up  and  to  discharge 
approximately  the  same  amount.  The 
coal-fired  faciUty  would  be  expeded  to 
use  340,000  gpd  for  boiler  m^e-up.  For 
the  gas-fired  fedUty  option,  non-cooling 
water  consiunption  would  decrease  40 
percent  compared  to  the  preferred 
alternative;  for  the  coal-fired  fadUty 
option,  the  decrease  woiild  be  15 
percent.  Discharges  from  both  the  gas- 
med  and  coal-fired  fedUties  would  be 
expected  to  raise  water  temperature  in 
the  receiving  surfece  water  bodies. 

BiologiafResources  and  Biodiversity: 
It  is  possible  that  because  of  reduced 
spatial  requirements  for  the  gas-fired 
fedUty,  less  disturbance  to  wildUfe 
habitats  would  take  place.  No  other 
impacts  to  biological  resources  or 


biodiversity  would  be  expeded  from 
any  of  the  no-action  alternative  options. 

Human  Health  and  Safety:  Impads 
from  the  coal-fired  facility  option  would 
be  similar  to  those  for  the  preferred 
alternative;  however  approximately  10 
to  15  percent  less  ash  byprodud  would 
be  generated  because  less  fuel  would  be 
consumed.  There  would  be  no  coal 
handling  requirements  or  related 
mitigation  measures  needed  for  the  gas- 
fired  facility  option.  Instead,  special 
procedures  for  natural  gas  (e.g.,  leak 
detedion)  would  be  implemented.  Less 
municipal  waste,  compared  to  the 
preferred  alternative  would  be  generated 
and  no  ash  byprodud  would  be 
produced.  Current  facility  health  and 
safety  procedures  would  not  be  affeded 
with  the  PJM  Interconnection  Power 
Pool  option.  Nc  impads  to  the  health 
and  safety  of  employees  or  the  local 
population  would  occur  with  any  of  the 
no-adion  alternative  options. 

Noise:  It  is  expeded  that  noise  levels 
for  the  coal-fired  facility  option  would 
be  equivalent  to  those  of  the  preferred 
alternative.  For  the  gas-fired  option, 
noise  attributed  to. coal  handling  and 
processing  equipment  would  be 
eliminated.  Because  there  would  be  no 
increase  in  operating  activity  at  existing 
faciUties  with  the  PJM  Interconnection 
Power  Pool  option,  there  would  be  no 
impad  on  existing  noise  levels. 

Transportation  and  Traffic:  Impacts  to 
transportation  and  traffic  would  be 
similar  between  the  preferred 
alternative  and  the  coal- fired  fadUty 
option.  No  additional  impacts  to  traffic 
or  transportation  would  occur  with  the 
PJM  Interconnection  Power  Pool.  It  is 
assumed  that  for  the  gas-fired  fedUty 
option,  operation  impads  to 
transportation  and  traffic  would  be  less 
than  those  for  the  preferred  alternative 
because  of  reduced  employment  levels. 
In  addition,  impads  from  rail  traffic  for 
coal  deUvery  and  truck  traffic  for 
limestone  deUvery  and  ash  removal 
would  be  avoided.  If  the  gas  supply  is 
interrupted,  however,  continuing 
suppUes  would  need  to  be  deUvered  by 
tandem  trucks,  thus  impacting  the 
transportation  infrastrudure. 

Socioeconomic  Resources:  $75 
million  in  federal  funds  would  not  be 
expended  for  any  of  the  no-adion 
alternative  options.  Socioeconomic 
resources  would  benefit  from  the  sale  of 
excess  capadty  with  the  PJM  power 
pool  option;  but  because  the  sale  of  227 
megawatts  represents  only  0.4  percent 
of  &e  total  capadty  available  for  sale, 
the  increase  would  not  be  significant. 
Sodoeconomic  impacts  (e.g., 
employment,  property  tax  revenue, 
eledridty  cost)  for  the  coal-fired  facility 


option  would  be  similar  to  those  of  the 
preferred  alternative. 

The  payment  of  property  tax,  under 
the  gas-fired  facility  opUon,  would  be 
approximately  40  to  60  percent  less  than 
for  the  preferred  alternative. 
Employment  would  be  25  to  30  workers 
compared  to  70  employees  for  the 
preferred  alternative.  Because  the  source 
of  fuel  would  most  likely  originate  in 
the  Gulf  of  Mexico,  additional  revenues 
assodated  with  the  sale  of  Pennsylvania 
coal  would  not  be  realized  for  the  gas- 
fired  fadUty  option. 

Comments  Received 

The  Department  received  comments 
on  the  YC^  Final  Environmental 
Impad  Statement  fiom  14  commenters/ 
groups. 

Nina  Huizinga  from  the  Pennsylvania 
Department  of  Environmental 
Resoim%s'  Office  of  PoUcy  and 
Communication  stated  that  PADER  had 
no  comments.  Steven  Hill  congratulated 
the  Department  on  its  "timely 
completion  and  absolute  thoroughness" 
of  the  Final  Environmental  Impad 
Statement.  Barry  G.  Hoffman,  Distrid 
Engineer  for  the  Pennsylvania 
Department  of  Transportation's 
Engineering  EKstrict  8-0,  informed  the 
Department  that  Air  Produds  had 
submitted  an  application  for  the 
required  traffic  signal  and  the  Distrid 
had  no  substantive  comments  [note: 
approval  for  the  signal  (permit  no.  84- 
55)  was  made  to  North  Codorus 
Township  on  March  6,  1995].  Roland 
Bergner  commented  that  the 
Pennsylvania  Game  Commission 
concurred  with  the  seledion  of  the 
Flood  Control  Property  alternative  as 
the  preferred  electric  interconnect 
corridor  route.  Mr.  Bergner  reiterated 
the  U.S.  Army  Corps  of  Engineers 
(USAGE)  requirement  that  during  the 
final  design  phase,  both  agencies  must 
approve  YCEP's  mitigation  measures  for 
alleviating  impacts  to  wildUfe 
associated  with  construction  across 
USAGE  property.  The  Department  is 
aware  of  this  stipulation  and  is 
induding  this  requirement  in  its 
Mitigation  Action  Plan. 

Ronald  Davis,  Chief,  Engineering 
Services  of  the  Air  QuaHty  Program, 
Pennsylvania  Department  of 
Environmental  Resources  (PADER), 
submitted  four  substantive  comments 
with  supporting  documentation.  His 
comments  were  related  to  analyses  of 
secondary  effluent  (process  wastewater) 
samples  that  were  recently  coUeded  by 
PADER  and  YCEP  from  the  P.H. 
Glatfelter  Company's  Outfall  001.  The 
PADER  analyses  indicated  the  presence 
of  several  compoimds  [spedfically, 
residual  agricultural  pestiddes  (Aldrin, 
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BHC,  and  propachlor)  and  herbicides 
(MCPA  and  dalapon)  and  three 
additional  volatile  organics  (1,4- 
dioxane,  1,1,2,2-tetrachloroethane,  and 
formaldehyde))  that  were  not  identified 
in  the  Final  Environmental  Impact 
Statement.  The  YCEP  cooling  tower  is 
designed  to  utilize  the  process 
wastewater  for  cooling  tower  make-up 
water,  and  would  evaporate  an 
estimated  maximum  2.8  million  gallons 
per  day  during  the  cooling  process. 

•  The  first  comment  stated  that 
several  of  the  compounds  detected  in 
wastewater  are  classified  by  the  U.S. 
EPA  as  carcinogens.  Most  of  the  other 
detected  compounds  have  non- 
carcinogenic  toxicity.  Except  for 
chloroform,  none  of  these  contaminants 
had  been  previously  identified  by  YCEP 
or  reviewed  by  PADER. 

The  Department  reviewed  the 
analytical  data  submitted  by  both 
PADER  (1  sampling  event — analyses 
conducted  by  PADER  Bureau  of 
Laboratories)  and  YCEP  (4  sampling 
events — analyses  conducted  by 
Lancaster  Laboratories),  and  found  that 
results  of  the  analyses  diffieTed  between 
sampling  events,  between  the 
laboratories  conducting  the  analyses, 
between  the  analytical  technique  used, 
and,  when  tested,  between  the  varying 
"hold  times"  (time  between  sample 
collection  and  analysis).  Some 
compounds  were  believed  to  be  present 
in  one  sample,  but  were  not  found  in 
other  samples.  In  addition,  some 
compoimds  were  thought  to  be  present 
by  one  laboratory  and  not  the  odier,  and 
some  compoimds  were  thought  to  be 
present  by  both  laboratories,  but  at  very 
different  concentration.  Thus,  one  needs 
to  tmderstand  the  limitations  of  the 
results  presented,  since  there  seems  to 
be  some  inherent  uncertainty  with 
respect  to  the  accuracy  and/or  precision 
of  the  analytical  data  generated.  These 
limitations  and  uncertainties  are 
explored  below. 

Most  of  the  organic  components 
indicated  as  present  in  PADER's 
wastewater  analyses  were  tentatively 
identified  compoinds  (TICs).  TICs  are 
compounds  analyzed  through  screening 
techniques  (gas  chromatographic/mass 
spectrometric  analyses),  where  the 
spectra  obtained  &t)m  components  in 
the  sample  are  matched  with  a 
computerized  s{>ectral  database  of 
possible  compounds.  The  TICs  were  not 
generally  quantified  in  the  PADER 
laboratory  report,  as  denoted  by  the 
letter  "J"  bel^nd  the  values  for  some  of 
the  analyses.  (The  "J"  designation  is  a 
laboratory  data  qualifier  used  in  the 
EPA's  Contract  Laboratory  Program  to 
indicate  that  a  reported  value  is 
estimated.] 


Although  several  organic  compounds 
were  tentatively  identified  by  PADER's 
analyses,  further  component-specific 
analytical  validation  methods  did  not 
indicate  the  presence  of  many  of  these 
compounds.  To  verify  TIC  results,  a 
pure  sample  (of  the  compound 
indicated  by  the  TIC  result)  should  be 
renm  on  the  same  equipment  to 
determine  if  retention  times  match  those 
of  the  TIC  and  to  determine  if  actual 
spectral  results  obtained  with  the  mass 
spectrometer  match  those  indicated  by 
the  computerized  library.  If  both  of 
these  match  then  can  one  state  with 
reasonable  certainty  that  a  TIC 
represents  a  compound  that  is  truly 
present.  In  siunmary.  only  compounds 
identified  and  quantified  according  to 
EPA  methodology  (in  the  manner 
indicated  above)  are  detected.  TICs  are 
not  present  imtil  confirmed;  they  are 
only  presumed  present. 

The  EPA  has  provided  specific 
guidelines  for  evaluating  the  usability  of 
laboratory  data  in  quantitative  risk 
assessments.  As  a  general  rule,  only 
positively  identified  compounds  that 
are  listed  within  a  methods  list  of 
compounds  to  be  identified  (i.e.,  the 
instrument  response  factor  has  been 
derived  based  on  a  multipoint  standards 
curve  for  each  of  these  chemicals)  can 
be  used  in  risk  assessment  calculations, 
and  then  only  if  they  are  present  above 
the  method  quantification  limit  once 
corrected  for  field  and  laboratory 
blanks.  EPA  guidance  allows  substantial 
leeway  on  use  of  TICs,  but  one  cannot 
identify  "method  list"  chemicals  (e.g., 
bromodichloromethane)  as  TICs  (please 
note  that  nearly  all  of  the  compounds 
presiuned  to  be  present  are  compounds 
having  methods  list),  automatically 
printout  the  first  chemical  on  a 
computer  hitlist  as  being  the  TIC,  or  use 
quantification  levels  derived  fixjm  TICs 
for  anything  but  estimating  relative 
importance  of  the  compound. 

As  a  conservative  measure  for  health 
effects  analysis,  DOE  acted  on  the 
premise  that  all  analysis  results  were 
valid  until  proven  otherwise,  and 
conducted  a  risk  screening  of  DOE's 
targeted  21  potentially  hazardous 
compoimds  at  the  hi^est 
concentrations  "detected"  in  any  of  the 
analyses. 

Conciurent  with  risk  screening 
conducted  by  DOE,  YCEP  submitted  a 
"Human  Health  Risk  Assessment  for  the 
YCEP  Cooling  Tower  Drift."  to  PADER 
on  July  12, 1995,  and  its  Addendiun  on 
July  20. 1995.  A  copy  of  this  health  risk 
assessment  was  received  {md  reviewed 
by  DOE.  Both  YCEP's  health  risk 
assessment  and  DOE's  risk  screening 
concluded  that  the  recently  detected 
compounds  in  P.H.  Glatfelter  Company 


wastewater  posed  no  increased  human 
health  risks.  Both  YCEP's  human  health 
risk  assessment  and  DOE's  screening 
assessment  are  in  the  public  reading 
rooms. 

DOE  determined  that  although 
potential  emissions  of  most  compounds 
detected  in  the  recent  sampling  events 
were  not  assessed  in  the  Final 
Environmental  Impact  Statement,  the 
addition  of  these  compounds  (at  the 
highest  detected  concentrations)  to 
emissions  fiom  the  proposed  cooling 
tower  are  expected  to  pose  no  additional 
human  health  risks.  Therefore,  the 
general  human  health  risk  conclusions 
reached  in  the  Final  Environmental 
Impact  Statement  are  not  measurably 
altered.  It  should  also  be  noted  that  the 
health  risk  analyses  conducted  in  the 
Final  Environmental  Impact  Statement 
were  based  on  measurements  made 
using  a  simulated  cooling  tower,  which 
arguably  would  generate  more  accurate 
release  data  than  that  based  on  pure 
extrapolation  of  analytical 
measiuements  made  on  wastewater 
samples. 

PADER's  laboratory  analyzed  the 
wastewater  outfall  for  one  sampling 
campaign  (4/17/95),  and  Lancaster 
Laboratories,  an  EPA-accredited  facility, 
analyzed  wastewater  samples  taken 
during  four  sampling  campaigns  (3/13/ 
95,  4/17/95,  5/18/95,  and  6/21/95).  DOE 
reviewed  and  evaluated  all  of  these 
available  data  in  identifying 
components  in  the  wastewater  and  in 
assessing  potential  health  effects  bom 
cooling  tower  operation.  As  stated 
before,  many  of  the  organic  compounds 
identified  by  PADER's  laboratory  were 
only  tentatively  identified  during 
screening  analyses,  but  were  not 
confirmed  in  their  validation  analyses, 
which  support  the  general  findings  of 
Lancaster  Laboratories. 

•  The  second  comment  stated  that 
five  (5)  of  the  detected  compounds  are 
hazardous  air  pollutants  (HAPs),  as 
defined  in  the  1990  Clean  Air  Act 
Amendments.  The  compound  detected 
at  the  highest  level  was  formaldehyde  at 
0.3  mg/L.  Based  on  this  level,  the 
potential  emissions  of  formaldehyde 
bom  the  YCEP  cooling  tower  would  be 
over  one  ton/year.  PADER's  sampling 
resuUs  indicated  that  potential  HAP 
emissions  bom  the  cooling  tower  haye 
not  been  fully  investigated,  and  that 
there  is  a  need  to  determine  the  amount 
of  hazardous  air  pollutants  (HAPs)  that 
will  be  emitted  from  the  process. 

The  volatile  and  semi-volatile 
(methods  lists)  analyses  conducted  by 
the  PADER  and  YCEP  laboratories 
included  scans  for  over  120  different 
compounds.  Additional  analyses  for 
pesticides,  herbicides,  and  base  neutral 
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components  bring  the  total  quantity  of 
compounds  analyzed  in  excess  of  160, 
with  55  of  these  components  being  on 
the  Clean  Air  Act  Amendments  list  of 
HAPs. 

The  Department's  review  of  the 
sampling  analysis  data  submitted  by 
PADER  determined  that  five  of  the 
compounds  presumed  to  be  present 
(chloroform,  formaldehyde,  1,4-dioxane, 
1.1.2.2-tetrachloroethane.  and 
1.2,3,4,5,6-hexachlorocyclohexane), 
were  HAPs.  The  Department  then 
estimated  the  amoimts  of  these  five 
compounds  that  would  be  emitted  from 
the  cooling  tower.  Four  of  the  HAPs  are 
volatile  organic  compounds  (VOCs). 
except  1,2,3,4,5,6- 
hexachlorocyclohexane).  These  four 
volatile  compounds  were  assumed  to  be 
relea^  fit>m  the  cooling  tower  in  vapor 
(100  percent  evaporation)  form.  The 
1.2,3,4,5,6-hexachlorocyclohexane  was 
assumed  to  be  released  primarily  in  the 
form  of  drift  (0.005  percent  of  the  water 
recirculation  rate). 

Based  on  the  maximimi  potential 
concentrations  of  tentatively  identified 
HAPs  in  the  make-up  water,  the 
proposed  YCEP  cooling  tower  operation 
would  be  expected  to  release  an 
additional  2.8  tons/year  of  HAPs  beyond 
the  amount  (0.57  tons/year)  assessed  in 
the  Final  Environmental  Impact 
Statement.  It  should  be  noted  that, 
based  on  confirming  analyses  for 
volatile  and  non-volatile  components 
that  would  be  used  for  regulatory 
purposes,  only  chloroform  was  detected 
in  the  samples  with  any  degree  of 
confidence.  PADER's  formaldehyde 
analyses  which  yielded  a  concentration 
of  0.3  mg/L  may  be  invalid  due  to  the 
presence  of  a  pale  yellow  color  in  the 
sample  as  well  as  the  exceedance  of 
maximum  holding  time  prior  to 
analysis.  Subsequent  analyses  by 
Lancaster  Laboratories  indicate  the 
formaldehyde  levels  are  less  than  57  ^g/ 
L.  However,  the  method  (water)  blank 
had  a  backgroimd  level  of  48.5  Mg/L, 
which  generated  a  corrected  analytical 
result  below  the  detection  limit.  If  one 
extrapolates  based  on  the  validated 
analytical  information  obtained  diuing 
the  recent  sampling  cam{>aigns,  the  total 
emissions  for  VOCs  (includkig  HAPs) 
bom  the  cooling  tower  would  be 
approxiniiately  0.11  tons/year,  which  is 
less  than  that  reported  in  the  Final 
Environmental  Impact  Statement  (0.57 
tons/year). 

The  Department  determined  that 
although  potential  increased  emissions 
(2.8  tons/year)  of  HAPs  presumed  to  be 
present  in  the  recent  sampling  events 
were  not  assessed  in  the  Final 
Environmental  Imp>act  Statement,  the 
incremental  health  risks  associated  with 


these  expected  additional  emissions 
from  the  proposed  cooling  tower  would 
pose  no  additional  environmental  or 
human  health  risks,  and  that  the  human 
health  risk  conclusions  reached  in  the 
Final  Environmental  Impact  Statement 
are  not  measurably  altered.  Analytical 
results  suggest  that  the  health  risk  could 
be  lower  than  that  reported  in  the  Final 
Environmental  Impact  Statement  due  to 
the  lower  chloroform  emissions  from 
the  cooling  tower. 

A  monitoring  stipulation  has  been 
included  in  the  Prevention  of 
Significant  Deterioration  (PSD)  Air 
Permit  to  resolve  issues  related  to  the 
actual  amount  of  volatile  organic 
compoimd  and  HAPs  emissions  frtim 
the  YCEP  facility.  This  stipulation  reads 
as  follows:  Within  60  days  of  issuance 
of  this  plan  approval,  the  appUcant  shall 
submit  a  cooling  water  sampling 
protocol  to  the  Regional  Air  Quahty 
Program  Manager  for  approval.  The 
protocol  shall  address  the  following 
analyses:  a.  Volatile  organic 
compoimds;  b.  semi-volatile  organic 
compounds;  c.  chloroform;  d. 
formaldehyde;  e.  dimethylsulfide;  f. 
chlorinated  herbicides;  and  g. 
organochloride  pesticides.  "The  sampling 
of  the  Glatfelter  effluent/YCEP  cooling 
tower  evaporant  stream  shall  be 
conducted  on  a  monthly  basis. 
Sampling  results  in  accordance  with 
this  condition  shall  be  submitted  to  the 
Department  [PADER]  within  30  days  of 
completion  of  the  laboratory  analysis. 
Sampling  results  shall  be  used  to  verify 
compUance  with  the  50  tons/year  VOC 
emission  limit  and  to  verify  that  HAP 
concentrations  in  the  cooling  water  are 
consistent  with  the  sampUng  values 
known  to  the  Department  [PADER]  prior 
to  issuance  of  this  plan  approval. 
Sampling  shall  be  conducted  for  at  least 
1  year  (12  consecutive  months)  or  until 
the  maximum  production  rate  of  the 
source  is  achieved,  as  deemed 
appropriate  by  the  Department  [PADER] 
based  upon  review  of  the  information 
collected.  At  the  conclusion  of  the 
monthly  sampling  program,  the 
Department  [PADER]  shall  specify 
sampling  frequency  which  shall 
continue  for  the  life  of  the  project.  The 
apphcant  may  recommend  a  sampling 
frM^uency  and  other  changes  to  the 
protocol  at  that  time.  The  long  term 
sampling  program  may  include 
correlation  with  the  NPDES  monitoring 
results  at  the  P.H.  Glatfelter  Company. 
[See  DOE's  mitigation  commitment 
concerning  the  cooling  tovrar  sampling 
results  below  under  Mitigation  Action 
Plan] 

•  A  third  comment  made  by  PADER 
stated  that  a  number  of  the  newly 
identified  pollutants  are  volatile  organic 


compounds  (VOCs),  and  that  the  total 
potential  emissions  (from  the  cooUng 
tower)  could  be  greater  than  two  tons/ 
year.  When  these  emissions  are  added  to 
the  49  tons/year  identified  from  other 
sources  in  YCEP's  air  permit 
appUcation,  the  total  project  emissions 
exceed  50  tons/year;  therefore.  New 
Source  Review  might  now  apply  to  VOC 
emissions  from  the  project.  PADER  also 
detected  76.2  mg/L  of  total  oi;ganic 
carbon  in  the  wastewater,  and 
questioned  if  the  cooling  tower  might 
release  this  organic  carbon  to  the  .air  as 
VOCs. 

The  Department's  review  of  data 
submitted  by  PADER  determined  that 
up  to  an  additional  4.2  tons/year  of 
identified  VOCs  could  be  emitted  from 
the  proposed  YCEP  cooling  tower,  if 
VOCs  are  confirmed  to  be  present  in  the 
make-up  water  at  the  maximum 
detected  concentrations  using 
appropriate  protocols.  If  these  emissions 
(4.2  tons/year)  are  accurate  and  when 
combined  with  the  circulating  fluidized 
bed  boiler  emissions  exceed  the  New 
Source  Review  (NSR)  threshold  for 
VOCs  of  50  tons/year,  an  additional 
regulatory  review  would  be  required. 
However,  as  a  condition  for  providing 
cost-shared  funding  for  the  YCEP 
project,  net  VOC  emissions  for  the  YCEP 
facility  will  not  exceed  50  tons/year  as 
prescribed  by  law. 

Chloroform  levels  measured  for 
samples  collected  during  recent 
sampling  events  indicate  an  almost  10- 
fold  reduction  (when  compared  to 
concentrations  analyzed  in  the  Final 
Environmental  Impact  Statement).  This 
reduction  is  probably  due  to  the  effects 
of  the  P.  H.  Glatfelter  Company's 
Modernization  Project,  which  went 
online  in  the  fall  of  1994,  since  similar 
reductions  in  many  of  the  surrogate 
parameters  have  been  observed  (e.g., 
color,  specific  conductance,  chemical 
oxygen  demand,  total  organic  carbofi). 
The  highest  formaldehyde  concentration 
(0.3  mg/L)  that  was  used  in  the 
estimation  of  maximum  VOC  emissions 
by  the  Department  could  be  in  question 
due  to  analytical  interferences  noted  by 
the  laboratory  that  conducted  the 
analyses.  More  recent  formaldehyde 
analyses  indicate  that  its  presence  is 
non-detectable.  Thus,  there  is  a 
possibihty  that  further  analyses  of 
current  and  future  data  will  indicate 
that  the  total  VOC  emissions  will  be  less 
than  50  tons/year,  and  that  the 
component  contributed  by  the  cooling 
tower  could  be  less  than  0.57  tons/year 
(as  previously  reported  in  the  Final 
Environmental  Impact  Statement).  In 
light  of  the  discrepancies  and  non- 
vdidation  found  in  the  analytical 
analyses  between  samples  and 
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laboratories,  additional  sampling  would 
be  required  to  more  accurately  establish 
the  overall  amount  of  VCK]  emissions 
that  would  be  emitted.  More  recent 
analyses  conducted  suggest  that  VOC 
emissions  from  the  cooling  tower  could 
be  approximately  0.11  tons/year. 

To  address  this  issue  as  part  of  the 
Prevention  of  Significant  Deterioration 
(PSD)  Permit  for  the  YCEP  Project, 
PADER's  Ronald  Davis  has  stated  that 
the  following  language  has  been 
included  in  the  PSD  permit  (which  was 
issued  on  July  25, 1995):  "Aimual  actual 
volatile  organic  cartran  emissions  from 
all  activities  at  the  YCEP  facility  shall 
not  exceed  50  tons  for  any  consecutive 
twelve  month  period.  This  limit  is  based 
upon  the  VOC  appUcability  threshold 
contained  in  Chapter  127  Subchapter  E 
of  the  New  Source  Review  of  the 
Department's  rules  and  regulations." 

Another  stipulation  of  the  permit  (as 
outlined  in  the  previous  response)  will 
require  YCEP  to  conduct  sampling  to 
determine,  in  part,  VOC  emissions.  If 
total  VOC  emissions  on  an  annualized 
basis  exceed  50  tons/year,  YCEP  would 
be  required  imder  law  to  mitigate  the 
effects  by  demonstrating  lowest 
achievable  emission  rates  (LAER)  for 
VOC  emissions.  If  initial  operational 
data  indicate  a  potential  VOC 
exceedance,  YCEP  could  pursue  a 
nimiber  of  options  (including 
operational  or  engineering  controls  at 
the  combustor)  to  reduce  the  VOCs  on 
an  annualized  basis  for  the  entire 
facility  to  less  than  50  tons/year.  As  a 
condition  for  providing  cost-shared 
funding  for  the  this  project,  net  VOC 
emissions  for  the  YCEP  facility  will  not 
exceed  50  tons/year  as  prescribed  by . 
law. 

The  need  for  a  New  Source  Review  is 
a  regulatory  issue  which  will  be 
determined  by  PADER  based  on 
operational  data.  As  noted  earlier, 
PADER  has  not  determined  the  need  for 
a  New  Source  Review  at  this  time,  but 
will  require  YCEP  to  monitor  the  P.H. 
Glatfielter  Company  wastewater  for 
volatile  organic  compounds,  semi- 
volatile  organic  compovmds, 
chloroform,  formaldehyde,  dimethyl 
disulfide,  chlorinated  herbicides,  and 
organochloride  pesticides.  Data  from 
this  monitoring  will  provide  the  basis 
for  the  determination  of  whether 
additional  mitigative  measures  would 
be  required.  PADER.  in  its  capacity  as 
the  regulatory  agency  would  determine 
the  need  for  a  New  Source  Review,  and 
(if  required)  the  conditions  would  be 
outlined  and  enforced  by  PADER's 
permit.  Previously  unaccounted  VOC 
emissions  bom  the  prop>osed  cooUng 
tower  are  not  entected  to  alter 
conclusions  in  the  Final  Environmental 


Impact  Statement  regarding  health  risks 
or  environmental  impacts. 

The  issue  of  whetlrar  the  76.2  mg/L  of 
total  organic  carbon  in  the  wastewater 
contains  volatile  constituents  has  been 
addressed  through  the  EPA 
standardized  volatile  organic  compound 
analyses  of  the  wastewater  samples 
conducted  by  the  various  laboratories.  It 
is  not  unusual  to  find  that  the  carbon 
associated  with  volatile  constituents 
does  not  total  the  organic  carbon  in  the 
entire  wastewater  sample  due  to  the 
presence  of  color-containing  non- 
volatile components.  These  coloi^ 
containing  components  are  derivatives 
of  wood  structure  such  as  lignin,  a  non- 
volatile, complex  sugar  derived  from 
wood.  In  ad(£tion,  total  organic  carbon 
analyses  involve  air  stripping 
methodology  to  remove  inorganic 
constituents,  such  as  carbon  dioxide, 
bicarbonates,  and  carbonates.  Therefore, 
the  measiirement  of  total  organic  carbon 
may  represent  the  non-volatile  organic 
carbon  fraction  and  may  not  contribute 
to  additional  VOC  emissions. 

•  PADER's  fourth  comment  stated 
that  compounds  possessing  very  low 
odor  thresholds  were  present  in  the 
wastewater  and  that  release  of  these 
compounds  in  the  air,  both  as  a  vapor 
and  in  water  mist,  may  result  in  odors 
being  generated  in  the  area. 

The  Department  reviewed  PADER's 
analysis  results  and  identified  dimethyl 
disulfide  as  the  presumptively  present 
compoimd  having  the  most  significant 
odor-causing  potential.  Assuming 
dimethyl  disulfide  is  present  in  the 
make-up  water  at  the  maximum 
reported  concentration,  130 
micrograms/liter  ((ig/L),  a  worst  case 
ambient  air  concentration  was 
calculated.  The  results  of  these 
calculations  estimated  an  ambient  air 
concentration  (6.0  x  10^  Mg^m^)  which 
is  five  orders  of  magnitude  less  than  the 
lowest  reported  odor  detection 
threshold  for  dimethyl  disulfide  (3.0  ^g/ 
m^)  (K.  Verschueren,  Handbook  of 
Environmental  Data  on  Organic 
Chemicals,  New  York.  Van  Nostrand 
Reinhold,  1983).  Therefore,  the 
Department  determined  that  the 
addition  of  these  emissions  (at  the 
highest  detected  concentrations)  would 
pose  no  additional  odor  impacts.  Thus, 
the  conclusions  reached  in  the  Final 
Environmental  Impact  Statement 
regarding  odor  are  not  measurably 
altered. 

Since  receipt  of  the  comments  &t>m 
Mr.  Davis.  Pennsylvania  has  issued  the 
air  permit  for  the  YCEP  facility.  In  its 
press  release  aimoundng  issiiance  of  the 
air  permit,  Michael  Steiner,  acting 
director  of  the  Department  of 
Environmental  Protection's  (X^Ps) 


southcentral  region  office  noted  that 
DEP  required  YCEP  to  conduct  a  health 
risk  assessment  showing  that  the  project 
will  not  result  in  significant  human 
health  risk.  The  health  assessment 
requested  by  PADER  is  available  in  the 
public  reading  rooms. 

Mr.  John  R.  Pomponio,  Acting 
Director,  Environmental  Services 
Division,  EPA  Region  3,  submitted  two 
major  comments  for  consideration. 

•  The  first  comment  was  related  to 
the  human  health  risks  associated  with 
the  constituents  identified  in  the 
wastewater  analyses  conducted  by 
PADER.  This  wastewater  is  to  be  used 
for  cooling  tower  purposes.  The  EPA 
requested  that  a  human  health  risk 
assessment  be  prepared  for  the 
compoimds  identified  in  the  PADER 
laboratory  analyses:  oil  and  grease,  total 
organic  carbon,  chemical  oxygen 
demand,  methylene  blue  active 
substances  (MB As),  formaldehyde, 
ammonia,  nitrobenzene,  toluene, 
bromide,  bromofluorobenzene, 
bromodichloromethane,  2,4,6- 
tribromophenol,  phenols,  2- 
fluorophenol,  terphenyl.  2-fluorophenyl 
(sic),  1,1,2,2-tetrachloroethane,  1,2- 
dichloroethane,  carbon  disulfide, 
dimethyl  sulfide,  dimethyl  sulfone,  1,4- 
dioxane,  propachlor,  aldrin, 
hexachlorocyclohexane  (all  congeries), 
cyanide,  sulfide,  sulfate,  fluoride, 
nitrates,  nitrites,  and  metals  (sodium, 
calcium,  potassiimi,  magnesium,  iron, 
aluminum,  strontium,  manganese, 
molybdenum,  vanadium,  zinc,  lithium, 
titanium,  mercury,  barium,  boron, 
chromium  [+6l  and  chromium  (total)). 
The  himian  health  risk  assessment 
should  address  all  potential  exposure 
pathways  resulting  from  both  the  air 
cooling  towers  and  the  wastewater 
discharge.  In  addition,  possible 
remediation  of  the  wastewater  from  the 
P.H.  Glatfelter  Company  should  be 
examined. 

Please  see  above  the  responses  to 
comments  received  frtsm  Ronald  E)avis, 
Chief,  Engineering  Services  of  the  Air 
Quality  Program,  Pennsylvania 
Department  of  Environmental  Resources 
(PADER),  which  outfine  the  utility  of 
analytical  data  generated  by  PADER  and 
Lancaster  Laboratories. 

The  Department  and  YCEP  conducted 
concurrent  health  risk  assessments  to 
address  EPA's  concerns.  These  studies 
were  screening  studies  (i.e.,  assessing 
maximum  exposure  pathways  under 
maximum  exposure  scenarios)  in  order 
to  assess  whether  more  refined  analyses 
were  appropriate. 

In  terms  of  performing  risk  analyses 
on  the  components  identified  by  EPA, 
those  items  which  are  surrogate  or 
compoimd  non-specific  parameters  (i.e.. 
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oil  and  grease,  total  organic  carbon, 
chemical  oxygen  demand,  and  MBAs) 
do  not  lend  themselves  to  risk 
assessment  methodology,  since  the 
cornerstone  of  health  efiiects  analyses  is 
to  assign  risk  to  specific  compound 
exposure  or  an  aggregation  of  specific 
compound  exposures.  As  such,  the 
information  provided  in  these  surrogate 
parameters  is  inappropriate  for 
conducting  quantitative  risk 
assessments  and  for  these  basic  reasons 
were  not  included  in  the  health  risk 
analyses  conducted. 

Eight  compounds  listed  by  EPA  for 
investigation  were  internal  standards 
used  by  PADER's  analytical  laboratory 
in  conducting  its  analyses.  These 
compoimds  included 
bromofluorobenzene,  2-fluorophenol,  2- 
fluorobi phenyl,  2,4,6-tribromophenol, 
l,2-dichloroethane-(d4),  toluene-(d8), 
nitrobenzene-(d5),  phenol-(d6),  and 
terphenyl-(dl4).  An  indication  that 
some  of  these  were  internal  standards 
was  the  notation  that  these  compounds 
contained  deuterium  (as  noted  by  the 
suffix  "d"),  an  isotope  of  hydrogen.  The 
fact  that  these  compounds  were  internal 
standards  introduced  into  the  sample  by 
the  analytical  laboratory  obviates  the 
need  for  their  inclusion  in  the  health 
risk  analyses. 

Many  of  the  constituents  analyzed  by 
PADER's  laboratory  which  were  listed 
by  EPA  for  further  health  effects 
investigation  were  below  detection 
limits.  These  constituents  included 
sulfide,  fluoride,  boron,  hexavalent 
chromium,  total  chromium,  total 
mercury,  molybdenum,  lithium, 
titaniimi,  bee  cyanide,  oil  and  grease, 
and  MBAs.  Since  these  components 
were  not  above  the  limits  of  detection, 
these  were  not  included  in  the  health 
risk  assessment. 

Many  of  the  constituents  on  EPA's  list 
are  essential  human  nutrients, 
considered  by  toxicological  experts  to 
be  largely  non-toxic  at  "environmental 
exposure"  conditions,  as  evidenced  by 
their  lack  of  inclusion  in  two  of  the 
most  common  risk  assessment  data 
bases  (Integrated  Risk  Information 
System  IIRIS]  and  Health  Effects 
Assessment  Summary  Tables  [HEAST]). 
These  common  constituents  include 
components  such  as  sodium,  sulfates, 
calcium,  potassiimi,  magnesium,  and 
iron.  EPA  guidance  suggests  that 
chemicals  that  are  essential  human 
nutrients,  present  at  low  concentrations 
(i.e.,  only  slightly  elevated  above 
naturally  occurring  levels),  and  toxic 
only  at  very  high  doses  need  not  be 
considered  further  in  quantitative  risk 
assessments.  Examples  of  these 
chemicals  include  iron,  magnesium, 
calcium,  potassium,  and  sodium.  Some 


of  the  components  on  EPA's  target  list 
were  detected  in  the  wastewater  at 
concentrations  less  than  Primary  or 
Secondary  National  Interim  Drinking 
Water  Standards  for  Inorganics  (Federal 
Register,  Feb.  1978.  No.  266).  These 
levels  are  established  to  protect  the 
public  against  both  "nuisance"  and 
health  effects  (assuming  consimipUon  of 
approximately  2  liters  of  water  each 
day).  For  instance,  barium  was  detected 
at  429  Mg/L;  the  primary  drinking  water 
standard  is  1,000  ^g/L.  Manganese  was 
detected  at  40  Mg/L;  the  secondary 
drinking  water  standard  is  50  Mg/L. 
Sulfate  was  detected  at  190  mg/L;  the 
secondary  drinking  water  standard  is 
250  mg/L.  Zinc  was  detected  at  28  Mg/ 
L;  the  secondary  drinking  water 
standard  is  5,000  ^L.  Another  method 
for  estimating  the  effects  of  these 
essential  human  nutrients  is  to  compare 
the  effective  dose  with  recommended 
daily  dietary  allowances.  Even  if  one 
unrealistically  assumes  that  an  average 
male  ingests  2  liters  of  the  cooling  tower 
wastewater  daily  [note:  the  maximum 
expected  drift  exposure  of  cooling  tower 
water  for  a  person  would  be  9  x  lO"^ 
liters/day],  many  of  the  components 
consumed  would  be  less  than  the  daily 
dietary  allowances.  For  example, 
calcium  consumption  would  be 
approximately  31  percent  of  the 
recommended  daily  dietary  allowances 
for  a  23-50  year  old  male;  sodium 
consumption  would  be  about  50 
percent;  potassium  consumption  would 
be  about  4  percent;  iron  consumption 
would  be  approximately  15  percent; 
magnesium  consumption  would  be  7 
percent:  zinc  consumption  would  be  0.4 
percent;  and  manganese  consumption 
would  be  about  3  percent  of  the 
recommended  daily  dietary  allowances. 

To  address  EPA's  concerns,  additional 
human  health  risk  analyses  were 
conducted  by  Environmental  Resources 
Management,  Inc.  (ERM)  (Human  Health 
Risk  Assessment  for  the  YCEP  Cooling 
Tower  Drift,  11  July  1995,  and 
Addendum  to  Human  Health  Risk 
Assessment  for  the  YCEP  Cooling  Tower 
Drift,  20  July  1995).  As  a  response  to  the 
EPA  letter  submitted  to  the  Department 
on  July  14, 1995,  the  Addendum 
assessed  human  health  risks  to 
additional  chemicals  not  in  the  first 
report. 

A  step-wise  approach  was  used  in  the 
ERM  analysis.  'The  first  step  was  to 
determine  the  chemicals  of  concern  and 
their  concentrations  in  the  wastewater, 
based  on  analyses  conducted  on  the 
wastewater  streams.  The  compoimds 
which  were  incorporated  into  the 
analyses  based  on  this  analytical 
screening  protocol  in  the  initial  July  11, 
1995  ERM  Report  were  the  following: 


pesticides  (congeners  of 
hexachlorocyclohexane  [alpha  BHC, 
beta  BHC,  delta  BHC],  aldrin,  heptachlor 
epoxide,  propachlor);  herbicides 
(dalapon,  MCPP,  MCPA,  2,4-D,  2,4-DB), 
and  other  compounds  (formaldehyde 
and  chloroform).  The  Addendum 
analyzed  or  reanalyzed  the  following 
constituents:  organics  (dimethyl 
disulfide,  dimethyl  sulfone, 
formaldehyde,  chloroform,  phenol, 
carbon  disulfide,  aldrin,  beta  BHC); 
metals  (aluminum,  strontium, 
manganese,  vanadium,  zinc,  barium, 
boron,  and  lithium),  and  inorganics 
(ammonia,  cyanide,  fluoride,  nitrate, 
nitrite,  and  bromide).  Aldrin  and  B-BHC 
were  reanalyzed  in  the  Addendum  at 
concentrations  higher  than  in  the 
original  report.  Formaldehyde  and 
chloroform  were  reanalyzed  in  the 
Addendum  using  a  more  conservative 
transport  mechanism  (i.e.,  100  percent 
volatilization  from  cooling  tower; 
dispersion  based  on  droplet  behavior  in 
order  to  maximize  groundlevel 
concentration).  Although  dimethyl 
disulfide,  dimethyl  sulfone,  and 
bromide  have  no  risk-based 
concentrations  available  from  EPA 
Region  3  (which  suggest  that  these  pose 
negligible  risk  to  human  health  at  the 
trace  concentrations  present  in  the 
cooling  tower),  they  were  included  in 
the  Addendum  to  demonstrate  that 
groundlevel  concentrations  will  be 
negli^ble. 

Estimates  of  steady-state 
concentrations  of  the  chemicals 
following  three  cycles  within  the 
cooling  tower  were  derived  based  on  the 
expected  volatility  behavior  of  the 
compounds  in  the  tower.  Estimates  of 
airborne  concentrations  and  deposition 
rates  for  each  of  the  chemical 
constituents  were  derived.  In  addition, 
in  the  July  11, 1995  Report,  soil 
concentrations  that  would  occur  if 
chemicals  were  deposited  over  the 
facility  lifetime  of  30  years  were 
estimated.  Human  health  risks 
associated  with  the  emissions  bom  the 
cooling  tower  based  on  inhalation  and 
potential  residential  exposures  to  soils 
affected  by  deposition  were  then 
detennined  by  comparison  with  EPA 
Region  III  Risk-Based  Concentrations 
(RBC's)  which  are  acceptable  levels  for 
inhalation  and  residential  use  of  soil. 
These  RBC's  are  reported  to  prevent  (1) 
carcinogenic  effects  at  a  target  lifetime 
cancer  risk  of  1x10""  for  known  and 
potential  carcinogenic  chemicals;  and 
(2)  non-carcinogenic  effects  for  systemic 
toxicants  at  a  target  hazard  quotient  of 
1.0. 

The  results  in  the  July  11, 1995  Report 
indicate  that  in  every  case  for  which  an 
RBC  was  known,  the  predicted  airborne 
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concentration  of  components  analyzed 
in  this  risk  assessment  was  at  least  four 
orders  of  magnitude  smaller  than  the 
RBC;  for  some  compounds,  the 
predicted  concentration  is  more  than 
eight  orders  of  magnitude  smaller.  This 
means  that  there  is  essentially  no 
chance  of  airborne  concentration  of 
constituents  being  great  enough  to  cause 
adve^  health  effects  to  the 
surrounding  population.  The  risk 
assessment  results  for  the  soil  ingestion 
pathway  are  similar  to  the  air  pathway. 
None  of  the  compounds  are  predicted  to 
accumulate  to  levels  approaching  their 
RBC  for  soil  ingestion.  The  calculated 
soil  concentration  for  each  constituent 
with  a  known  RBC  is  at  least  two  orders 
of  magnitude  smaller  than  the  RBC;  for 
most  of  the  compounds,  it  is  at  least  five 
orders  of  magnitude  smaller. 

The  results  in  the  July  20, 1995 
Addendimi  indicate  that  for  non-volatile 
chemicals,  the  predicted  airfoome 
concentration  is  at  least  four  orders  of 
magnitude  smaller  than  the  RBC;  for 
some  compounds,  the  predicted 
concentration  is  nearly  eig^t  orders  of 
magnitude  smaller.  These  results  seem 
to  suggest  that  there  is  essentially  no 
chance  of  airborne  concentrations  of 
non-volatile  drift  constituents  being 
great  enough  to  cause  adverse  health 
effects  to  the  surroimding  population. 
For  volatile  constituents,  such  as 
chloroform  and  formaldehyde,  the 
predicted  airt>ome  concentrations  are 
nearly  two  orders  of  magnitude  smaller 
than  the  RBCs.  The  predicted  airborne 
concentrations  for  the  MOCs  are 
extremely  conservative  given  that  the 
dispersion  modeled  for  the  water 
droplets  in  the  drift  was  used  to 
estimate  VOC  dispersion.  In  actuality, 
the  \OC  vapors,  which  are  lighter  than 
water  droplets,  would  disperse  over  a 
greater  area,  resulting  in  much  lower 
groundlevel  concentrations. 

Another  risk  assessment  was 
conducted  by  the  Department  to 
validate  the  general  conclusions  reached 
in  the  RBC-based  health  effects  analysis 
presented  above.  The  assessment 
considered  risks  from  inhalation  as  well 
as  risks  from  both  oral  ingestion  and 
dermal  absorption,  and  made 
conservative  assxmiptions  for  exposure 
and  dose  which  would  tend  to  overstate 
risks  to  human  health.  It  was 
determined  by  the  Department  that  the 
human  e)n>osure  route  via  contact  with 
P.  H.  Glatfelter  Company  wastewater 
was  not  a  primary  route  due  to  the  fact 
that  the  Codorus  Creek  is  not  used  as  a 
drinking  water  source  in  the  area,  and 
therefore  there  are  no  viable  exposiire 
points  for  ingestion  of  the  wastewater. 
In  addition,  if  the  wastewater  exposure 
route  was  a  primary  exposure  pathway. 


it  would  be  difficult,  if  not  impossible, 
to  discern  or  isolate  any  unique  or 
toxicological  effects  due  to  the  project, 
since  the  wastewater  is  ciirrently  being 
discharged  to  Codorus  Creek. 

The  methodology  used  was  slightly 
more  rigorous  than  the  aforementioned 
study,  since  hazard  quotients  and  risk 
values  were  specifically  calculated  for 
the  compounds  investigated.  The  two 
major  exposure  pathways  examined 
were  inhalation  and  ingestion  under 
maximum  effective  dose  scenarios.  This 
maximization  of  effective  oral  dose 
obviates  the  need  to  calciilate  oral  doses 
from  indirect  ingestion  (e.g.,  soil 
ingestion,  beef,  fish,  milk,  and  water 
consumption).  The  following 
compoimds  were  analyzed:  aldrin, 
ammonia,  alpha-BHC,  beta-BHC.  delta- 
BHC,  bromodichloromethane,  2-(2- 
butoxyethoxy)  ethanol,  carbon  disulfide, 
chloroform,  cyanide,  dalapon,  dimethyl 
sulfide,  dimethyl  trisulfide.  dimethyl 
sulfone,  1,4-dioxane,  formaldehyde.  1- 
hexadecene,  heptachlor  epoxide,  MCPA. 
MCPP,  phenol,  propachlor,  1,1,2,2- 
tetrachloroethane,  l-(2-thienyl)-l- 
propanone,  strontium,  and  vanadium. 
Although  deha-BHC,  dimethyl 
disulfide,  dimethyl  sulfone,  1- 
hexadecene,  and  l-(2-thienyI)-l- 
propanone  have  no  risk-based 
concentrations  available  from  EPA 
Region  3  (which  suggest  that  these  pose 
negligible  risk  to  human  health  at  the 
trace  concentrations  present  in  the 
cooling  tower),  they  wme  inr'   ^ed  in 
the  Addendum  to  demonstrate  that 
groundlevel  concentrations  will  be 
negligible.  Based  on  the  assumptions 
and  methodology  used  in  this  screening 
assessment,  the  results  indicate  that  the 
compounds  investigated  would  not  pose 
a  measurable  and  adverse  risk  to  human 
health.  For  non-cardnogenic 
substances,  hazard  quotients  are  all  less 
than  1,  indicating  that  these  substance 
would  not  adversely  affect  human 
health.  For  carcinogenic  substances,  risk 
factors  are  less  than  1  in  1  million, 
which  is  below  the  EPA's  presimiptively 
safe  range  (1  x  10-*  to  1  x  10-*),  except 
for  1,1,2,2-tetrachloroethane  in  a 
combined  "worst-case"  inhalation  and 
dermal  absorption  dose,  when  the  risk 
is  approximately  4  in  1  million.  Further 
assessment  does  not  appear  to  be 
warranted,  since  PADER  identified 
1,1,2,2-tetrachloroethane  as  a 
"tentatively  identified  compoimd"  (TIC) 
during  its  analysis  of  P.H.  Glatfelter 
Company  wastewater.  Although  EPA 
guidance  (EPA,  Risk  Assessment 
Guidance  for  Superfund  Volume  1 
Human  Health  Evaluation  Manual  (Part 
A),  EPA/540/1-89/002,  p.  5-19, 1989) 
allows  for  the  use  of  TIC^  for  hiunan 


health  risk  assessments,  caution  is 
recommended  -  particularly  if  inclusion 
of  the  TIC  at  the  detected  concentrations 
would  dominate  the  risk  assessment.  In 
the  case  of  1,1,2,2-tetrachloroethane, 
other  analyses,  including  a  split  sample, 
do  not  confirm  the  presence  of  the 
compoimd,  and  PADER's  own  volatile 
organics  analysis  for  whiqh  1.1,2.2- 
tetrachloroethane  was  a  "Target 
Compound"  did  not  detect  a 
concentration  65  times  lower  than  the 
concentration  used  for  this  screening 
assessment. 

Based  on  the  health  risk  assessments 
conducted  for  the  Final  Environmental 
Impact  Statement  and  two  conducted 
for  this  docimient,  the  acceptable  health 
risk  levels  associated  with  evaporative 
and  drift  emissions  frt)m  the  cooling 
tower  do  not  currently  support  the  need 
for  further  wastewater  treatment.  In 
addition,  in  the  unlikely  event  that 
emissions  from  the  cooling  tower 
contribute  to  regulatory  or  health  risk 
exceedances  during  operation  (i.e.,  for 
HAPs  and  VOCs),  tiiere  are  a  number  of 
options  that  YCEP  could  pursue  to 
remedy  the  situation. 

•  EPA's  second  comment  dealt  with 
regulatory  concerns  related  to  major 
source  thresholds  of  hazardous  air 
pollutants  (HAPs)  (10  tons/year  of 
individual  HAP;  25  tons/year  of 
aggregate  HAP)  and  toxic  release 
inventory  requirements. 

These  issues  are  related  to  regulatory 
concerns  that  would  need  to  be 
coordinated  with  PADER  for  resolution. 
However,  under  the  requirements  of  the 
CAA  Amendments  of  1990,  the  YCEP 
facility  is  not  currently  required  to 
address  hazardous  air  pollutants  listed 
in  Section  112(b)  of  the  CAA.  According 
to  Section  112(n),  Other  Provisions,  (1) 
Electric  Utility  Steam  Generating  Units, 
the  EPA  must  perform  a  study  before 
deciding  if  Section  112(b)  is  appUcable 
to  electric  utility  steam  generating  units. 
A  draft  study  was  issued  in  June  1995. 
As  a  general  reouirement  of  the  Clean 
Coal  program,  the  Environmental 
Monitoring  Plan  for  the  proposed 
project  will  contain  a  requirement  for 
reporting  monitoring  results  frt>m 
project  operation  for  some  selected  air 
toxics  (as  outlined  in  Table  4.4-1  of  the 
Final  Environmental  Impact  Statement). 

EKDE  has  received  a  letter  from  Robert 
Kramer,  Acting  Chief,  Environmental 
Assessment  Branch,  EPA  Region  m. 
which  states  that  the  EPA's  iiiitial 
review  of  the  human  health  risk 
assessments  for  the  cooling  tower 
indicates  that  the  EPA's  concerns  have 
been  addressed.  EPA  will  conduct  a 
more  in-depth  analysis  over  the  coming 
weeks,  and  will  advise  DOE  of  any 
changes  to  their  initial  concurrence. 
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WilUe  R.  Taylor,  Director,  Office  of 
Environmental  PoUcy  and  Compliance 
of  the  Office  of  the  Secretary,  United 
States  Department  of  Interior  (DOI), 
submitted  four  comments  relative  to  the 
Final  Environmental  Impact  Statement 
for  this  project.  These  same  comments 
were  made  earlier  (letter  received  on 
December  22, 1994;  Volimie  IV,  Written- 
94,  Final  Environmental  Impact 
Statement)  relative  to  the  Prevention  of 
Significant  Deterioration  (PSD)  permit 
application  for  the  York  County  Energy 
Partners  (YCEP)  project. 

•  The  first  comment  suggested  that 
air  quality  could  be  expected  to  improve 
because  reductions  in  nitrogen  oxide 
and  sulfur  oxide,  (sic,  dioxide) 
emissions  from  the  P.  H.  Glatfelter 
Company  would  be  made  federally 
enforceable  concurrent  with  this  permit. 

Section  4.1.2.3  (Volvime  I,  pg.  4-21)  of 
the  Final  Environmental  Impact 
Statement  states  that  an  enforceable 
restriction  would  apply  to  P.  H. 
Glatfelter's  Power  Boiler  No.  4,  so  that 
this  boiler  could  operate  for  an 
equivalent  of  720  hours  per  year  at  full 
(100  percent)  load.  An  accompanying 
reduction  of  sulfur  dioxide  (SO2)  would 
result  from  restriction  of  operation  of 
Power  Boiler  No.  4.  Furthermore, 
Section  3.1.2  (Volume  I  pg.  3-2)  and 
4.1.2.1  (Volume  I,  pg.  4-10)  of  the  Final 
Environmental  Impact  Statement  also 
discuss  the  regulatory  requirements 
applicable  to  this  project. 

•  A  second  comment  indicates  that 
(for  future  reference)  the  DOI  wishes  the 
permitting  authority  to  notify  the 
Federal  Land  Manager  of  all  major 
sources  on  a  case-by-case  basis  and 
model  for  those  sources  even  if  the 
distance  from  a  Class  I  area  is  greater 
than  required  by  current  regulations 
(100  km),  when  there  is  a  potential  to 
affect  air  quality  in  such  a  Class  I  area. 

Comment  is  noted  for  future  projects. 
The  Department  is  responsible  for 
developing  NEPA  docimientation  to 
assess  the  effects  of  potential  actions  on 
health  and  the  human  environment, 
regardless  of  distance  from  the  proposed 
action  if  there  is  the  possibility  of 
potential,  measurable  effiacts.  DOE  has 
made  extensive  contact  with  the  DOI  on 
this  project,  as  evidenced  by  the 
correspondence  contained  in  Volume  IV 
of  the  Final  Environmental  Impact 
Statement.  These  letters  are  dated 
March  16, 1992;  March  3, 1993;  July  21, 
1993;  September  22, 1993;  September 
23, 1993;  May  27, 1994;  and  December 
22, 1994. 

•  A  third  comment  from  DOI  agreed 
that  nitrogen  oxide  emissions  should  be 
determined  during  compUance  testing, 
and  requested  that  the  BACT  emission 
levels  for  other  pollutants  should  also 


be  determined  and  set  at  lower  levels 
than  the  levels  proposed,  if  testing 
indicates  lower  levels  can  be  achieved 
on  a  continuous  basis. 

This  same  comment  was  made  earlier 
by  DOI  and  responded  to  by  the 
Department  during  the  comment  period 
for  the  Draft  Environmental  Impact 
Statement  (W-BJG-12/22a,  Volume  IV, 
pg.  Written-96).  The  Department 
believes  this  matter  has  been  adequately 
addressed  in  the  comment  response.  In 
addition,  a  discxission  of  BACT  and  air 
pollution  control  equipment  for  this 
project  is  found  in  Section  4.1.2.2  of  the 
Final  Environmental  Impact  Statement 
(Volume  I,  pg.  4-17.) 

•  A  final  comment  by  Mr.  Taylor 
indicated  that  the  DOI  wanted  to  see 
both  nitrogen  oxide  and  sulfur  dioxide 
emissions  to  be  made  federally 
enforceable  and  permanent. 

This  issue  was  also  presented  earlier 
by  DOI  and  the  Department  considers  its 
response  to  EXDI's  concerns  to  be 
complete  (see  response  W-BJG-12/22b, 
Volume  IV,  pg.  Written-96). 

Alan  J.  Barak,  the  attorney  for  Mr. 
Richard  and  Mrs.  Joan  Clark  and  Stop 
Targeting  Our  People  (STOP)  submitted 
a  "Request/Demand  for  Supplement  or 
New  EIS"  with  three  specific  comments 
and  supporting  documentation. 

•  The  first  comment  asserted  that  the 
Department  failed  to  include  the  ruling 
by  the  West  Manchester  Township 
Zoning  Hearing  Board  that  construction 
of  the  Bair  switchyard  is  contrary  to  the 
Township's  zoning  laws  and  that  a 
construction  permit  had  been  denied. 

The  Department  described  the  West 
Manchester  Zoning  Ordinance  in 
Section  3.2.9.2  (page  3-144)  and  further 
discussed  it  in  Sections  4.1.14.9  (page 
4-192)  and  Section  9.7  (page  9-19)  of 
the  Final  Environmental  Impact 
Statement.  In  addition,  the  issue, 
including  the  then  forthcoming  hearing, 
was  covered  in  the  responses  to  several 
comments,  such  as  D-50/17  (Volume  n, 
page  DEC-109),  I>-51/16  (Volume  n, 
page  DEC-113),  and  D-53/8  (Volume  II, 
page  DEC-117).  Thus,  the  Final 
Environmental  Impact  Statement 
included  information  that  was  as 
current  as  possible.  This  Record  of 
Decision  provides  more  recent 
information  in  the  Project  Status 
discussion.  Since  final  resolution  of  this 
issue  is  still  pending  due  to  YCEP's 
appeal  of  the  West  Manchester 
Township  Board's  decision,  it  is  not 
currently  ripe  for  the  Department  to 
address.  Furthermore,  in  addition  to 
appealing  the  West  Manchester 
Township  decision,  YCEP  has  prepared 
preliminary  designs  for  a  mini- 
substation  arrangement  which  could  be 
constructed  entirely  on  existing  Met-Ed 


property,  thus  negating  the  zoning  issue. 
Therefore,  the  Department  concludes 
that  building  the  proposed  switchyard 
at  the  Bair  substaticm  (which  is  the 
environmentally  preferred  utility 
corridor  route)  remains  viable.  Met-Ed 
has  indicated  to  YCEP  that  it  preferred 
a  conventional  interconnection 
requiring  the  adjacent  lot  and  Specific 
Exemption,  and  only  in  the  event  that 
YCEP  was  unsuccessful  in  receiving 
approval  for  this  conventional 
interconnection  would  Met-Ed  consider 
other  interconnection  alternatives, 
including  the  mini-substation  design. 

•  The  second  comment  stated  that  the 
Department  did  not  address  EPA's 
determination  that  alternative  plant 
designs  could  lower  the  plant's 
polluting  emissions  by  70  percent.  This 
point  raises  the  question  of  YCEP's  Best 
Available  Contit}l  Technology  (BACT) 
analysis. 

The  Department  publicly  responded 
to  EPA-suggested  design  changes  in  its 
response  to  Comment  W-PHK-l/31a 
(Volume  IV,  page  WRnTEN-229). 
Additional  responses  to  EPA  issues 
were  provided  in  the  following  agency 
correspondence  which  are  reproduced 
in  Appendix  E  (Volume  IV)  of  the  Final 
Environmental  Impact  Statement:  June 
9, 1994.  letter  to  Diana  Esher  (EPA)  from 
Jan  Wachter  (METC);  January  17,  1995, 
letter  to  William  G.  Browne  (EPA)  from 
Gary  Kinsey  (YCEP);  February  15, 1995. 
letter  to  Peter  Kostmayer  (EPA)  from 
Gary  Kinsey  (YCEP);  February  22. 1995. 
letter  to  Peter  Kostmayer  (EPA)  from 
Gary  Kinsey  (YCEP);  March  1. 1995, 
letter  to  Ronald  Davis  (PADER)  from 
Bradley  Hahn  (YCEP);  March  2. 1995. 
letter  to  Ronald  Davis  (PADER)  from 
Gary  Kinsey  (YCEP);  March  21.  1995, 
letter  to  Peter  H.  Kostmayer  (EPA)  from 
lliomas  Bechtel  (METC);  and  April  4. 
1995.  letter  to  William  Brovrae  (EPA) 
from  Gary  Kinsey  (YCEP).  Based  on  its 
own  analysis  and  information  provided 
by  the  boiler  manufacturer,  the 
Department  has  concluded  that 
incorporating  the  design  changes 
suggested  by  EPA  is  neither  technically 
nor  economically  feasible  and  would 
not  satisfy  the  Department's  purpose 
and  need  as  set  forth  in  Section  1.3.1 
(page  1-8)  and  Section  1.3.2  (page  1-11) 
of  the  Final  Environmental  Impact 
Statement  because  the  recommended 
design  changes  cannot  be  incorporated 
without  abandoning  the  proposed 
technology.  Ultimately,  the  final 
determination  of  the  adequacy  of 
YCEP's  BACT  analysis  is  a  matter  for 
the  regulatory  agency  (PADER).  PADER 
issued  the  Prevention  of  Significant 
Deterioration  (PSD)  permit  on  July  25, 
1995  thus  accepting  YCEP's  BACT 
analysis  based  on  the  atmospheric 
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circulating  fluidized  bed  (ACFB) 
technology  to  be  employed. 

•  The  final  comment  stated  that  the 
Final  Environmental  Impact  Statement 
did  not  address  the  fact  that  Met-Ed  has 
undertaken  a  "study  showing  that  the 
power  from  the  facility  will  cost  its 
customers  $900  million  more  than 
readily  available  alternative  power"  and 
has  "filed  an  action  at  the  Federal 
Energy  Regulatory  Commission  *  *  *  to 
void  the  power  purchase  contract." 

The  commenter  cited  two  sources  as 
references  to  the  Met-Ed  study.  Both  of 
these  sources  are  provided  in  the  Final 
Environmental  Impact  Statement.  The 
March  14, 1995,  letter  bom  A.M.  Seltzer 
is  reproduced  in  Appendix  E  and  the 
January  27, 1995.  letter  from  A.  M. 
Seltzer  is  provided  as  Comment  W- 
AMS-1/27  with  the  Department's 
response  beginning  on  page  WRTTTEN- 
153.  both  in  Volume  IV  of  the  Final 
Environmental  Impact  Statement.  The 
Department  also  updated  the  Final 
Environmental  Impact  Statement  &t)m 
the  Draft  using  relevant  information 
provided  by  Met-Ed.  A  new  alternative 
was  described  (Volume  I,  Section 
2.2.4.3,  page  2-85)  and  associated 
impacts  analyzed  (Volume  I,  Section 
4.3.3,  page  4-249),  and  the  subsection 
on  Utilities  under  Section  4.1.12.3 
(Volume  I,  page  4-169)  was  revised  to 
incorporate  the  relevant  information  on 
potential  impacts  to  utility  rates.  In 
addition,  responses  to  several  comments 
present  the  results  of  the  Met-Ed  study 
(e.g.,  D-119/11  (Volume  11,  page  DEC- 
249),  D-137/17  (Volume  n,  page  DEC- 
285),  and  J-152/5  (Volume  ID,  page 
JAN-305)].  The  Project  Status  section  of 
this  document  presents  the  latest 
information  the  Department  has  on  the 
action  taken  by  Met-Ed  to  void  the 
power  purchase  contract. 

In  summary,  the  Department  agrees 
that  if  YCEP  is  unable  to  build  the 
switchyard  at  the  Bair  substation  or  if 
Met-Ed  should  win  an  appeal  and  the 
power  purchase  contract  is  void,  then 
additional  analyses,  which  could 
include  the  development  of  a 
Supplemental  Final  Environmental 
Im{>act  Statement,  may  be  necessary. 
The  Department's  NEPA  process  (10 
CFR  1021.314)  provides  for  supplement 
analysis  to  address  substantial  changes 
or  significant  new  information  relevant 
to  environmental  concerns.  The  results 
of  supplement  analysis,  if  required, 
cannot  be  predetermined.  Moreover,  the 
parties  have  not  exhausted  all  possible 
remedies.  Therefore,  the  issues  are  not 
ripe  for  Departmental  consideration  at 
this  time.  NEPA  does  not  require  that  all 
permits  be  issued  or  that  all  compliance 
questions  be  resolved  before  an  agency's 


decision  on  a  proposed  action  can  be 
made. 

John  and  Margaret  Klunk  submitted 
three  comments  with  supporting 
doounentation. 

•  The  first  comment  pertained  to  U.S. 
Geological  Survey  (USGS)  provisional 
data  on  organochlorine  and  trace 
elements. 

These  data  are  from  bed  sediment  and 
fish  tissue  collected  in  1992  from  18 
sites  in  the  lower  Susquehanna  River 
Basin,  including  one  site  in  Codorus 
Creek,  downstream  from  both  the  YCEP 
facility  and  the  city  of  York.  The 
provisional  data  indicate  the  occurrence 
of  contaminants  and  are  not  intended  to 
determine  impacts  on  hiunan  health  or 
aquatic  life.  Also,  according  to  the 
USGS,  because  of  the  small  data  set 
used,  differences  in  contaminant 
concentrations  among  species  or  even 
within  species  are  not  easily  explained 
and  site  comparisons  between  unlike 
species  are  not  valid  and  are  only 
generally  comparable  using  like  species. 
The  Pennsylvania  Interagency 
Workgroup  reviewed  the  data  and 
determined  that  no  public  health 
advisories  were  warranted.  The 
Department  does  not  believe  these  data 
significantly  change  the  description  of 
Codorus  Creek  water  quafity  as 
presented  in  Chapter  3,  Affected 
Environment,  of  the  Final 
Environmental  Impact  Statement  and 
thus,  do  not  alter  the  environmental 
impact  analysis  presented. 

•  The  second  comment  pertained  to 
the  U.S.  Environmental  Protection 
Agency's  1993  Toxics  Release 
Inventory,  which  became  available  in 
March  1995.  As  a  result  of  its  total 
releases  of  1,818,951  pounds,  the  P.  H. 
Glatfelter  Company  was  listed  first 
among  Pennsylvania  facilities  for  total 
toxic  releases. 

In  the  Department's  discussion  of  the 
affected  environment,  more  current 
Toxics  Release  Inventory  data  were 
used.  As  indicated  in  Section  3.1.2 
(page  3-14)  of  the  Final  Environmental 
Impact  Statement,  the  Department  based 
its  assessment  on  1994  air  emissions 
reported  to  the  EPA  on  Form  R. 

•  Mr.  and  Mrs.  Klimk's  final 
comment  pertained  to  correspondence 
from  the  P.  H.  Glatfeher  Company  to 
PADER's  Regional  Water  Quality 
Manager  regarding  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issues. 

These  issues  are  currently  subject  to 
negotiation  between  the  P.  H.  Glatfelter 
Company  and  the  state  agency.  It  would 
be  inappropriate  for  the  Department  to 
project  possible  outcomes  from  these 
discussions.  However,  obtaining  an 
NPDES  permit  and  complying  with  its 


provisions  are  required  for  the  fedlity  to 
operate  in  the  Commonwealth.  A 
discussion  on  how  NPDES  permits  are 
enforced  is  presented  in  the 
Department's  response  to  Comment  D- 
82/24  (Volume  II,  page  DEC-175)  in  the 
Final  Environmental  Impact  Statement. 

Carl  Vallow  believed  mat  the  Final 
Environmental  ImfMCt  Statement's 
discussion  on  the  effects  from  the  YCEP 
facility  on  recreation  and  Lake  Marburg 
was  insufBcient.  He  stated  that  adequate 
assurances  still  need  to  be  provided  that 
the  "massive"  increase  in  water  usage 
will  not  be  detrimental  to  the 
recreational  activities  and  advantages  of 
Lake  Marburg.  The  Department  believes 
that  the  discussions  presented  in 
Sections  4.1.4.2.8  (page  4-114)  and 
4.1.12.3  (page  4-168)  on  impacts  to  Lake 
Marburg  and  recreational  facilities, 
including  Codorus  State  Park,  support 
the  conclusions  that  recreational 
activities  on  Lake  Marburg  will  not  be 
adversely  impacted  by  the  project.  In 
addition,  the  Department  provided 
responses  to  comments  related  to  Mr. 
Vallow's  concerns.  Please  see  the 
responses  to  Comments  I>-270/2 
(Volume  n,  page  DEC-547),  J-32/25 
(Volume  m.  pages  JAN-65),  J-179/19 
(Volume  in,  page  JAN-359).  and  W-JK- 
l/28mm  (Volume  IV.  page  WRITTEN- 
195)  of  the  Final  Environmental  Impact 
Statement. 

Ms.  Genevieve  Ketterman  submitted 
five  comments. 

•  She  expressed  her  belief  that  there 
would  be  effects  of  the  project, 
especially  due  to  evaporative  losses,  on 
water  supplies,  water  quality,  and  "the 
atmosphere."  The  Department  believes 
that  the  Final  Environmental  Impact 
Statement  addresses  water  resource 
issues  in  depth  in  Section  4.1.4  (page  4- 
98)  and  Section  4.1.14.4  (page  4-177). 
The  effiects  of  evaporation  on  air  quality 
and  atmospheric  conditions  are 
discussed  in  Section  4.1.2.9  (page  4-44). 

•  Ms.  Ketterman 's  second  comment 
questioned  the  need  for  power  in  the 
local  area.  The  Final  Environmental 
Impact  Statement  discusses  the  need  for 
power  in  the  Met-Ed  service  area, 
including  York  Coimty,  in  Section  1.3.4 
(page  1-14),  in  the  response  to 

.  Comment  D-83/5  (Volume  n,  page 
DEC-177),  and  also  in  Appendix  K 
(Volume  IV). 

•  Ms.  Ketterman  also  mentioned  that 
the  proposed  facility  would  "place  a 
burden  on  Met-Ed,"  and  thus  would 
negatively  impact  consiuners.  This  issue 
is  addressed  in  great  length  in  Section 
4.1.12.3  (page  4-169)  and  in  the 
responses  to  Comment  D-119/11 
(Volume  n,  page  DEC-249)  and 
Comment  j-152/5  (Volume  m,  page 
JAN-305). 
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•  Fourth,  Ms.  Ketterman  stated  that 
despite  the  offsets,  the  fedlity  "still 
means  more  emissions  and  pollution." 
Section  4.1.2.3  (page  4-21)  discusses  the 
net  reductions  in  emissions  of  many 
criteria  pollutants  and  the  expected 
increases  of  some  pollutants.  However, 
detailed  analyses  determined  that 
emissions  of  all  pollutants  are  expected 
to  be  within  established  limits.  Section 
4.1.2.11  (page  4-63)  describes  the  health 
effects  of  these  emissions  and  shows 
that  no  adverse  impact  is  expected. 

•  Finally,  Ms.  Ketterman  questioned 
the  worthiness  of  this  project  for  EKDE 
funding.  The  Department  uses 
established  procedures  on  the  selection 
of  a  project  as  described  in  Section  1.4 
(page  1-16)  of  the  Final  Environmental 
Impact  Statement,  and  diligently 
follows  each  step.  This  Record  of 
Decision  presents  the  Department's 
concise  articulation  of  its  decision  to 
fund  the  YCEP  project  under  the  Clean 
Coal  Technology  I>Bmonstration 
Program. 

Robin  Sigworth  submitted  seven 
substantive  comments. 

•  M.  Sigworth  first  claimed  that  the 
Department  uses  the  assertion  that  "the 
area  is  already  heavily  polluted...  to 
justify...  further  pollution  and 
environmental  degradation."  In  the 
NEPA  process,  the  Department  must 
consider  the  baseline  conditions  of  the 
affected  area  when  assessing  the 
impacts  of  a  proposed  project. 
Consequently,  the  Final  Environmental 
Impact  Statement  does,  in  feet, 
recognize  that  the  York  County  area,  as 
a  historically  industrialized  region,  has 
higher  ambient  levels  of  some 
pollutants.  For  instance.  Section  3.1.4.1 
(page  3-27)  presents  the  baseline 
conditions  of  Codorus  Creek  water 
quality,  noting  that  the  creek  has  been 
degraded  in  the  past,  due  in  large  part 
to  municipal  and  industrial  discharges 
and  agricultural  nmoff.  The  Department 
recognizes  that  the  assessed  impact  from 
increasing  emissions  or  concentrations 
of  pollutants  in  a  previously  degraded 
area  may  not  be  as  significant  as  for  a 
pristine  area.  In  degraded  areas,  even  a 
small  incremental  increase  could  result 
in  a  negative  impact.  The  analysis  of 
impacts  associated  with  the  YCEP 
facility,  relative  to  the  baseline 
conditions,  indicated  that  few  adverse 
impacts  are  expected.  Mitigation 
measures,  outlined  in  the  Department's 
Mitigation  Action  Plan,  will  be 
implemented  to  alleviate  those  adverse 
impacts  that  cannot  be  avoided  (e.g., 
habitat  loss  on  U.S.  Army  Corps  of 
Engineers  land). 

•  Second,  M.  Sigworth  believed  that 
the  Final  Environmental  Impact 
Statement  deceives  readere  by 


misrepresenting  Met-Ed's  opinion  of  the 
project,  the  need  for  power,  and  the 
effect  of  the  project  on  electric  rates. 
The  Department  included  all 
correspondence  from  Met-Ed  in 
Appendix  E  (Volvune  FV)  and  provided 
responses  to  Comment  W-AMS-1/27 
beginning  on  page  WRTTTEN-ISS  in 
Voliune  IV.  Information  presented  in  the 
body  of  the  Final  Environmental  Impact 
Statement  represents  the  Department's 
assessment  of  the  situation, 
incorporating  the  opinions  of  and  the 
information  provided  by  a  vast  number 
of  sources,  including  Met-Ed.  The  need 
for  power  is  evaluated  in  Section  1.3.4 
(page  1-14).  in  the  response  to 
Comment  D-83/5  (Volxmie  II,  page 
DEC-177).  and  also  in  Appendix  K 
(Voliune  IV).  An  adequate  discussion  of 
projected  utility  rates  can  be  foimd  in 
Section  4.1.12.3  (page  4-169)  and  in  the 
responses  to  Comment  D-119/11 
(Volume  II,  page  DEC-249),  Conunent 
D-137/17  (Volume  II,  page  DEC-285), 
and  Comment  J-152/5  (Volume  IH,  page 
IAN-305). 

•  Third,  M.  Sigworth  suggested  that 
the  Department  did  not  "fully  address 
the  impacts  on  the  human  community." 
The  Department  believes  that  the  local 
community  and  its  various  resources 
(e.g.,  cultural  and  socioeconomic)  are 
acciuately  described  throughout 
Chapter  3  and  included  in  the 
corresponding  assessments  of 
environmental  consequences  in  Chapter 
4.  For  instance,  the  Department  has 
included  specific  local  residences  as 
noise  and  visual  receptors  [Section  4.1.7 
(page  4-144)  and  Section  4.1.1  (page  4- 
3),  respectively],  and  included  all  York 
Coimty  area  residents,  regardless  of  age, 
race,  sex,  or  religion,  etc.  in  the  health 
risk  analysis  [Section  4.1.2.11  (page  4- 
63)]. 

•  Fourth.  M.  Sigworth  questioned  the 
"  'pollution  reduction  figvues'  based  on 
shutting  down  (emphasis  Sigworth's)  an 
unmodified  [P.  H.  Glatfelter  Company] 
Power  Boiler  No.  4."  As  Section  4.1.2.3' 
(page  4-23)  describes  in  substantial 
detail,  all  estimated  emission  rates  are 
based  on  the  enforceable  ciulailment  of 
Power  Boiler  No.  4  to  720  hours  of 
operation  per  year.  M.  Sigworth  also 
notes  that  "this  same  boiler  was  due  for 
an  environmental  overhaul  regardless  of 
[DOE'S  decision]."  This  is  true  and 
reflected  in  the  oxides  of  nitrogen  (NOx) 
values  used  in  analyses  presented  in  the 
Final  Environmental  Impact  Staieniem. 
As  discussed  in  Section  4.1.2.3  (page  4- 
23),  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  the  P.  H. 
Glatfelter  Company  to  install 
Reasonably  Available  Control 
Technology  (RACT)  on  Power  Boiler  No. 
4,  which  was  completed  in  July  1994. 


Furthermore,  as  discussed  in  Secticm 
4.1.2.1  (page  4-16),  the  CAA 
Amendments  of  1990  require  that  RACT 
emissions  levels  be  used  as  the  existing 
baseline  soiuce  in  calculating  Emission 
Reduction  Credits  (ERCs). 

•  Fifth,  to  the  suggestion  that  the 
Final  Environmental  Impact  Statement 
has  "poorly  'reasoned  away'  the 
dociunented  fog  problems,"  the 
Department  disagrees  and  believes  a 
thorough  evaluation  was  performed  and 
presented  in  the  discussion  of  ciurent 
fog  conditions  in  Section  3.1.2  (page  3- 
15)  and  in  the  response  to  Comment  D- 
62/8  (Volume  n,  page  DEC-135). 

•  Sixth.  M.  Sigworth  surmises  that 
the  Department  has  "failed  to  discuss 
contingency  enforcement  fine  levels  for 
offenders."  The  Department's  role  in 
this  proposed  project  is  not  that  of  a 
regulatory  agency.  Fines  are  established 
by  legislation  and  enforced  by 
regulatory  bodies  such  as  the 
Environmental  Protection  Agency  and 
PADER.  Consequently,  this  is  not  a 
deficiency  in  the  Final  Environmental 
Impact  Statement. 

•  Finally,  M.  Sigworth  concludes  that 
"significant  impact  studies  on  property 
values"  are  not  presented  in  the  Final 
Environmental  Impact  Statement.  The 
Department  believes  the  analysis  of 
impacts  to  real  estate  provided  in 
Section  4.1.12.2  (page  4-166)  and 
Section  4.1.14.12  (page  4-197)  to  be 
sufficient. 

Mr.  Pat  Brown  submitted  a 
reproduction  of  a  page  from  the  Final 
Envirojunental  Impact  Statement 
(Volume  IV.  page  WRnTEN-123) 
containing  the  responses  to  two 
comments  he  had  previously  submitted. 
He  was  of  the  opinion  that  the 
Department's  repUes  were  not  written 
from  the  perspective  of  someone  whose 
hfe  would  be  directly  affected  by  the 
project. 

•  Mr.  Brown  noted  that  the  response 
to  W-PB-01/16a  did  not  clearly  state 
whether  or  not  the  proposed  facility 
would  adversely  affect  the  quality  of  life 
in  the  commimity  and  did  not  address 
the  issue  of  health  effects  on  children. 
He  also  noted  that  money  cannot 
replace  anyone's  health. 

The  Department  included  reference  to 
the  economic  benefits  that  could  result 
from  construction  and  operation  of  the 
YCEP  facility  because  financial  security 
is  reasonably  included  in  a  definition  of 
"quality  of  Ufe."  Mr.  Brown  is  correct 
that  the  response  does  not  specifically 
address  health  effects  to  children; 
however,  because  of  the  concerns 
regarding  children,  prior  to  issuance  of 
the  Draft  Environmental  Impact 
Statement,  the  Department  reassessed 
health  risks  (particularly  to  children)  for 
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boiler  stack  and  cooling  tower 
emissions.  This  infonnation  is 
presented  in  Section  4.1.2.11  (page  4- 
65)  of  the  Final  Environmental  Impact 
Statement.  The  Department's  analysis 
indicated  that  the  project  should  not 
adversely  affect  the  health  of  children. 
Throughout  the  Final  Environmental 
Impact  Statement,  the  Department 
presents  its  evaluation  of  environmental 
consequences  in  terms  of  the  likelihood 
of  ocourence;  consequently, 
imeouivocal  claims  are  not  made. 

•  The  second  comment  referred  to  the 
size  of  the  YCEP  facility.  Mr.  Brown 
indicated  that  the  Department's 
statement  "[tjhe  plant  size  *  *  *  is 
necessary  to  fulfill  the  needs  of  DOE's 
Qean  Coal  Technology  Program,"  in  the 
response  to  Comment  W-PB-01/16b. 
could  be  translated  to  "first  on  the  list 
is  to  qualify  for  grant  money." 

The  scale  of  the  single-boiler 
fluidized-bed  imit  (which  will  be  25% 
larger  than  any  other  unit  built,  imder 
construction,  or  being  planned]  was  a 
factor  in  the  Department's  decision  to 
select  the  proposed  project  for 
demonstration  under  the  Clean  Coal 
Technology  Program.  As  noted  earlier  in 
this  Record  of  Decision,  the  Department ' 
believes  that  development  of  ACFB 
technology  at  the  scale  which  will  be 
used  in  the  YCEP  Cogeneration  Facility 
will  accelerate  the  commercialization  of 
this  maturing  clean  coal  technology.  If 
the  ACFB  technology  had  been 
proposed  at  a  smaller  scale,  it  is 

Erobable  that  the  Department  would  not 
ave  viewed  it  as  a  technology  requiring 
demonstration,  and  thus,  would  not 
have  considered  funding  it.imder  the 
Clean  Coal  Technology  Demonstration 
Program. 

E^.  Richard  Dabb  submitted  a 
comment  where  he  reiterated  his 
personal  opposition  to  the  project  and 
asserted  that  his  concerns  regarding 
adverse  impacts  to  hiunan  health  were 
not  adequately  reviewed.  The 
Department  disagrees.  The  Department 
analyzed  every  report  previously 
submitted  by  die  York  Coimty  medical 
and  osteopathic  communities,  provided 
s\mmiaries  in  the  Final  Environmental 
Impact  Statement  (page  4-69).  and 
incorporated  information  from  the 
reports  in  an  expanded  health  risk 
assessment  disoission  in  Section 
4.1.2.11  (page  4-63).  hi  addition, 
responses  to  specific  health  efiects 
issues  were  provided  for  more  that  30 
comments,  including:  I>-85/3;  D-241/ 
17;  D-242/11;  D-243/2:  D-255/11;  D- 
256/1;  D-257/4;  f-«5/21;  J-111/3;  Ml2/ 
3;  J-121/7;  M24/13;  J-131/13;  W-ACP- 
12/15a;  W-HES-l/04a;  W-LFI^12yi4; 
W-MK-1/28;  W-PNK-1/3;  W-PNP-12/ 
94d;  W-RS-l/27d;  and  W-YCMS-1/30. 


Decision 

DOE  will  implement  the  proposed 
action  of  providing  approximately  $75 
million  in  cost-shued  federal  funding 
support  to  YCEP  for  the  construction 
and  operation  of  the  ACFB  technology 
as  described  in  the  FEIS  and 
summarized  earUer  in  this  Record  of 
Decision.  The  YCEP  project  will 
demonstrate  ACFB  technology  in  a 
cogeneration  setting  at  a  single-boiler 
utility-scale  which  is  approximately  25 
percent  larger  than  any  ACFB  planned 
or  in  current  operation.  The  project  is 
expected  to  generate  sufficient  data  from 
the  design,  construction,  and  operation 
to  allow  private  industry  to  more 
accurately  assess  the  commercial 
potential  of  utility-scale  (250-400  MWe) 
ACFB  technology  to  new  or  existing 
units.  While  it  is  possible  that  selecting 
no-action  would  be  environmentally 
preferable  to  the  proposed  action,  it 
would  not  produce  the  data  needed  to 
further  the  Congressionally-mandated 
goals  and  objectives  of  demonstrating 
clean  coal  technologief:.  The  Department 
has  evaluated  the  projected 
environmental  impacts  and  weighed  the 
costs  and  benefits  of  proceeding  with 
the  proposed  action,  and  has 
determined  that  the  benefits  of  early 
commercialization  of  the  technology 
described  in  the  FEIS  outweigh  the 
limited  environmental  impacts,  which 
will  be  largely  mitigated  by  the  actions 
described  in  this  Record  of  Decision. 

Mitigation  Action  Plan 

Section  1021.331(a)  of  the  Department 
of  Energy  regulations  implementing  the 
National  Environmental  Policy  Act  (10 
CFR  Part  1021)  states  that  the 
Department  shall  prepare  a  Mitigation 
Action  Plan  that  addresses  mitigation 
commitments  expressed  in  the  Record 
of  Decision.  As  a  condition  of  providing 
federal  funds  under  the  Clean  Coal 
Technology  Demonstration  Program,  the 
Department  will  require  that  those 
mitigative  measures,  to  which  it  has 
committed  in  the  Final  Environmental 
Impact  Statement  and  more  specifically 
outlined  and  discussed  in  the  Mitigation 
Action  Plan,  will  be  implemented 
during  the  construction  and 
demonstration  periods  of  the  YCEP 
project. 

In  the  coiiTse  of  making  its  decision, 
the  Department  analyzed  the 
infonnation  presented  such  as 
environmental  and  human  health 
impacts  and  associated  mitigation 
measures,  and  determined  that  some  of 
the  mitigation  measures  have  been 
incorporated  into  the  design  of  the 
cogeneration  fiacility,  whidi  include 
soimd  engineering  and  proper 


construction  practices,  and  that  some  of 
the  mitigation  measures  are  part  of 
existing  YCEP/ Air  Products  operating 
procedures.  These  measures,  which  are 
considered  part  of  the  project,  prevent 
or  reduce  the  likelihood  of  an  adverse 
impact  bom  occurring.  However,  the 
Department  also  concluded  that  some 
adverse  impacts  are  unavoidable  and, 
therefore,  is  requiring  YCEP  to  complete 
additional  mitigation  or  monitoring 
measures  that  will  lessen  the  severity  of 
adverse  environmental  impacts.  All 
practicable  means  to  avoid  or  minimize 
environmental  harm  from  the  proposed 
action  have  been  adopted.  As  part  of  its 
agreement  with  the  Department,  YCEP 
is  required  to  prepare  ai\  Environmental 
Monitoring  Plan  and  submit  associated 
reports.  The  Department  will  require 
YCEP  to  incorporate  the  following 
mitigation  measures  into  its 
Environmental  Monitoring  P\m  and  to 
document  related  activities  in  quarterly 
reports. 

Codonis  Creek  Monitoring 

For  the  duration  of  the  demonstration 
jphase,  YCEP  will  collect  samples  from 
Codorus  Creek  both  upstream  and 
downstream  of  the  P.  H.  Glatfelter 
Company  discharge.  Samples  of 
temperature,  color,  total  dissolved 
solids,  lead,  copper,  chloride,  free 
cyanide,  phenolics,  and  chloroform  will 
be  analysad  each  quarter  and  during 
low-flow  events. 

Sampling  ofP.H.  Glatfelter  Company 
Effluent/Cooling  Tower  Evaporant 
Stream 

YCEP  will  conduct  monthly  sampling 
of  P.H.  Glatfelter  Company  effluent/ 
YCEP  cooling  tower  evaporant  stream  as 
required  by  its  PSD  permit,  and  will 
analyze  the  following  components: 
volatile  organic  compounds,  semi- 
volatile  organic  compounds, 
chloroform,  formaldehyde, 
dimethylsulfide,  chlorinated  herbicides, 
and  organochloride  pesticides.  These 
sampling/analysis  results  will  be 
submitted  both  to  the  PADER  and  the 
Department  within  30  days  of 
completion  of  the  laboratory  analysis. 
As  a  condition  of  this  Record  of 
Decision,  these  sampling  results  will  be 
made  public  by  YCEP.  YCEP  will 
announce  the  availabiUty  of  these 
sampling  results  in  the  local  reading 
rooms  through  notice  in  the  local 
newspapera. 

Sampling  results  will  be  used  to 
verify  compliance  with  the  50  tons/year 
VCX2  emission  limit  and  to  verify  that 
hazardous  air  pollutant  concentrations 
in  the  cooling  water  are  consistent  with 
the  sampling  values  known  to  PADER 
and  the  Department  prior  to  issuance  of 
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both  the  PSD  Air  Permit  and  this  Record 
of  Decision.  Net  V(X  emissions  from 
the  YCEP  fodlity  will  not  exceed  50 
tons/year  on  an  aimualized  basis  as 
prescribed  by  law. 

Use  ofCeotextile  Fabric  for  Temporary 
Boads 

To  protect  existing  ground,  YCEP  will 
create  temporary  roads  that  have  a  stone 
fill  on  top  of  geotextile  filter  cloth.  This 
measure  will  be  taken,  as  needed, 
throughout  the  construction  period. 
After  construction,  the  stone  fill  and 
textile  cloth  will  be  removed. 

Shrub  Planting  of  Riparian  Areas 

YCEP  will  plant  low  growing  shrub 
species  in  riparian  areas  along  Codorus 
Qeek  that  have  been  cleared  for 
transmission  lines.  Plantings  will  take 
place  as  soon  as  possible  following 
clearing,  and  imder  favorable  planting/ 
establishment  conditions. 

Providing  Nesting  Structures 

YCEP  will  place  wood  duck  nesting 
boxes  and  other  water  fowl  nesting 
structures  along  Codorus  Creek 
wherever  large  trees  are  removed.  YCEP 
will  also  place  kestrel  nesting  boxes,  bat 
boxes,  and  other  wildlife  nesting/resting 
structures  on  the  single-shaft  steel  or 
wooden  poles  supporting  the 
transmission  line.  The  number,  type, 
and  placement  of  nesting  boxes  will  be 
mutually  agreed  upon  by  YCEP  and  the 
Pennsylvania  Game  Commission. 

Planting  Warm  Season  Grasses 

I  YCEP  will  plant  warm  season  grass 
species.  This  measure  will  be 
performed,  as  needed,  throughout  the 
construction  phase,  during  favorable 
planting  conditions  for  seedling 
establi^bment.  Unsuccessful  seedings 
will  be  reseeded  the  following  spring. 

Brush  Pile  Construction 

YCEP  will  construct  brush  piles  with 
▼egetation  cleared  or  trimmed  for  pole 
and  transmission  line  placement.  This 
measure  will  be  performed,  as  needed, 
throughout  the  construction  phase,  llie 
number  and  placement  of  brush  piles 
will  be  mutually  agreed  upon  by  YCEP 
and  the  Pennsylvania  Game 
Commission. 

Reducing  Logs  and  Limbs  to  Mulch 

YCEP  will  reduce  logs  and  limbs  from 
cleared  areas  to  chip  materials  and  leave 
them  as  mulch.  This  measure  will  be 
performed,  as  needed,  throughout  the 
construction  phase. 

Steam  Purge  Notification 

At  the  end  of  the  construction  phase, 
YCEP  will  take  steps  to  minimize  the 


impact  to  local  residents  bom  the  loud 
noise  associated  with  purging  dirt  and 
debris  &t>m  the  steam  systems.  These 
measures  may  include  providing 
advanced  notice,  minimizing  the 
occurrence,  scheduling  activities  diuing 
less  sensitive  houn.  and/or  using  vent 
silencere. 

Purchase  of  Residences 

Although  the  expected  magnetic  field 
intensities  at  the  residences  closest  to 
Bair  substation  is  less  than  1  miUigauss, 
YCEP  will  negotiate  purchase  options 
for  two  properties  near  the  Bair 
substation,  so  it  can  assume  ownership. 

On-Street  Parking  Ban 

During  construction,  YCEP  facility 
security  will  enforce  a  ban  of  on-street 
parking  at  the  North  Codorus  site  by 
posting  signs,  patrolling  the  area,  and 
arranging  for  vehicles  to  be  towed  if 
necessary. 

Traffic  Monitoring 

YCEP  facility  security  will  monitor 
traffic  conditions  throughout  the 
construction  period.  If  congestion  is 
noted,  additional  mitigation  measiires 
will  be  implemented.  These  measures 
may  include  scheduling  of  shifts  or 
stationing  traffic  control  personnel  at 
critical  locations. 

Traffic  Signal  Installation 

YCEP  will  communicate  with  the 
Pennsylvania  Department  of 
Transportation  &nd  take  whatever 
actions  are  necessary  to  ensure  that  a 
traffic  signal  is  installed  at  the  York 
Road/Jefferson  Road/Lehman  Road 
intersection  before  construction  begins. 

History/Tour  of  Dempwolf  Architectural 
Firm 

In  accordance  with  a  Memorandum  of 
Agreement  between  the  Department  and 
the  Pennsylvania  Bureau  for  Historic 
Preservation,  YCEP  will  publish  a 
history  and  self-guided  tour  of  the 
Dempwolf  architectural  firm  for 
distribution  to  the  public.  An  ouUine, 
draft,  and  final  draft  of  the  Dempwolf 
self-guided  tour  materials  will  be 
prepared  and  reviewed  by  the  Bureau 
for  Historic  Preservation.  YCEP  will 
provide  500  copies  of  the  pubUcation 
for  distribution  and  a  reproducible  copy 
for  Historic  York.  Inc.  The  publication 
will  be  completed  within  1  Vz  years  after 
the  Memorandum  of  Agreement 
becomes  effective. 

Assist  Bureau  for  Historic  Preservation 
with  Computer  Coding 

In  accordance  with  a  Memorandum  of 
Agreement  between  the  Department  and 
the  Pennsylvania  Bureau  for  Historic 


Preservation,  YCEP  will  provide  the 
Bureau  for  Historic  Preservation  with  a 
qualified  consultant,  having  a  working 
knowledge  of  the  Pennsylvania  Historic 
Resource  Survey  Form  and  York  County 
resources.  This  individual  will  woric  for 
a  total  of  15  days  for  7V2  hours  each  day 
and  will  assist  the  Bureau  with 
computer  coding,  mapping,  and  general 
organization  of  York  county  historical 
survey  records.  Work  will  be  completed 
within  6  months  after  the  Memorandum 
of  Agreement  becomes  effective. 

Procedures  currenUy  are  in  place  for 
Department  oversight  of  project 
activities.  A  Mitigation  Action  Plan  for 
the  YCEP  Cogeneration  Facility  has 
been  developed  that  identifies  how  the 
Department  will  ensure  that  YCEP 
implements  all  mitigation  commitments 
and  provides  a  schedule  for  completion. 
This  plan  describes  all  of  the  mitigation 
measures,  including  those  incorporated 
into  the  project  that  prevent  or  reduce 
the  likelihood  of  an  adverse  impact 
occurring.  Copies  of  the  Mitigation 
Action  Plan  may  be  obtained  from  Dr. 
Suellen  A.  Van  Ooteghem, 
Environmental  Project  Manager. 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road,  Morgantown. 
WV  26507-0880.  Telephone  (304)  285- 
5443. 

Issued  in  Washington,  DC,  on  August  10, 
1995. 

Patrida  Fry  Godky. 

Assistant  Secretary  for  FossU  Energy. 

(PR  Doc.  9S-20S51  Filed  8-1S-95;  8:45  am) 

MUMO  COM  MM-OI-P 


Federal  Energy  Regulatory 
Cofflmlaalon 

[Docket  No.  RP9&-417-00(q 

Algonquin  Qas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September 
11, 1995: 

Twenty-fourth  Revised  Sheet  No.  20A 
Original  Sheet  No.  99D 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  to 
Algonquin's  former  sales  customers,  a 
refund  from  CNG  Transmission 
Corporation's  (CNG)  Docket  No.  RP95- 
347-000  related  to  CNG's  Account  Nos. 
191  and  186. 

Algonquin  further  states  that  copies  of 
this  filing  were  mailed  to  all  affected 
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customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
^torth  Capitol  Street,  N.E.,  Washington,  ■ 
D.C.  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rule  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  22, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  9S-20583  Filed  8-1&-9S;  8:45  am] 
MLUNO  COM  tnr-oi-M 


[Dodwl  No.  RP96-a«6-001] 

CNQ  Transmission  Corporation; 
Proposed  Changes,  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  9, 1995, 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclusion  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  361.  CNG 
requests  an  effisctive  date  for  this  tariff 
sheet  of  August  1. 1995. 

CNG  states  that  it  has  submitted  this 
sheet  as  part  of  the  response  requested 
by  the  Commission's  order  in  the 
captioned  proceeding,  issued  July  26, 
1995.  As  more  fully  described  in  the 
transmittal  letter  to  its  filing,  CNG 
contends  that  a  certain  transportation 
refund  received  bom  Transcontinental 
Gas  Pipe  Line  Corporation  should  not  be 
reflected  in  CNG's  quarterly  Section 
18.2.B  Surcharge  implemented  in  this 
proceeding.  CNG  further  states  that  any 
refund  credits  attributable  to  its  Section 
12.2.B  Surcharge  will  be  reflected  in 
CNG's  computation  of  over-  and  under- 
coUections  under  Section  18.2.B.4., 
when  CNG  implements  its  annual 
reconciliation  under  Section  18.2.B.,  as 
of  February  1, 1996.  At  that  time.  CNG 
will  adjust  its  Stranded  Cost  Surcharge 
to  return  any  over-collection  to  its 
Customers.  As  indicated  in  the 
proposed  revision  to  Section  18.2.B.4  on 
Sheet  No.  361,  CNG  will  calculate 
appropriate  interest  in  conjunction  with 
this  reconciled  refund  amoimt  in  its 
annual  filing. 


CNG  states  that  it  has  been  authorized 
to  represent  that  its  proposed  treatment 
of  the  Transco  refund,  in  conjunctioo 
with  the  proposed  revision  to  Sheet  No. 
361,  resolves  the  concerns  that  have 
been  raised  by  certain  interveners  in 
this  docket. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions,  and  to  the 
parties  in  Docket  No.  RP95-366-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20406,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  protests  should  be  filed  on 
or  before  August  22, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caslwll, 
Secretary. 
IFR  Doc.  95-20576  Filed  8-18-95:  8:45  am] 

BtUMO  CODE  •717.41-M 


[Docket  Nos.  RP94-210-006,  RP94-312- 
003,  and  CP94-177-002] 

Columt)ia  Gulf  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15. 1995. 

Take  notice  that  on  August  11, 1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1: 

To  Be  Effective  August  1. 1995: 
Sixth  Revised  Sheet  No.  018. 
Sixth  Revised  Sheet  No.  019. 

To  Be  Effective  September  1, 1995: 
Seventh  Revised  Sheet  No.  018. 
Seventh  Revised  Sheet  No.  019. 

Columbia  Gulf  states  that  it  is 
submitting  this  filing  in  accordance 
with  the  Commission's  July  18, 1995 
order  issued  in  the  above-captioned 
proceedings  approving  the  Stipulation 
and  Agreement  that  Columbia  Gulf  filed 
on  May  1. 1995.  Sixth  Revised  Sheet 
Nos.  018  and  019  reflect  the  settlement 
rates  as  set  forth  on  Appendix  1-2, 
Schedule  2,  of  the  Stipulation.  These 
rates  also  include  surcharges,  including 
the  negative  surcharge  flowing  back 
amoimts  collected  pursuant  to  the  Texas 
Eastern  Transmission  Corporation  exit 
fee  settlement  authorized  by  the 


Commission  on  September  28, 1994  in 
Docket  Nos.  RP94-312-001  and  CP94- 
177-001. 

In  addition,  Seventh  Revised  Sheet 
Nos.  108  an  019  reflect  the  elimination 
of  the  negative  surcharge  from  the 
dffshore  zone  rate  of  its  FTS-2  and  ITS- 
2  Rate  Schedules,  effective  September  1, 
1995.  Columbia  Gulf  respectfully 
requests  a  waiver  of  the  30-day  notice 
requirement  and  such  other  waivers  as 
may  be  necessary  to  accept  these  tariff 
sheets  effective  September  1, 1995. 

Coliunbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  each  of  its 
firm  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia  Gulfs  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-20578  Filed  8-18-95;  8:45  am] 

BILUNO  COOC  (TIT-OI-M 


[Dociwt  No.  RP95-408-001] 

Columt>ia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Sub 
Alternate  Eleventh  Revised  Sheet  No. 
26,  to  be  effiective  September  1, 1995. 

On  August  1, 1995,  Columbia  made  a 
general  Section  4(e)  rate  filing  with  the 
Commission  proposing  tariff  sheets  to 
become  effective  September  1, 1995. 
The  filing  included  both  primary  and 
alternate  tariff  sheets,  which  reflected 
rates  derived  on  the  basis  of  differing 
assumptions.  Due  to  an  inadvertent 
oversight  diuing  the  process  of 
establishing  the  rates  to  be  reflected  on 
Alternate  Eleventh  Revised  Sheet  No. 
26,  the  Base  Tariff  Rate  associated  with 
Rate  Schedule  GTS  was  misstated. 
Specifically,  the  rate  charged  for  service 
imder  Rate  Schedule  GTS  is  a  blended 
rate  comprised  of  a  transmission 
component  and  a  storage  component 
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The  rate  that  was  reflected  on  the 
alternate  tariff  sheet,  46.43<  per  Dth, 
was  understated  because  it  reflected 
only  the  transportation  portion  of  the 
overall  GTS  rate.  The  appropriate  Base 
Tariff  Rate  for  Rate  Schedule  GTS  which 
should  have  been  reflected  on  Alternate 
Eleventh  Revised  Sheet  No.  26  is  86.99f 
per  Dth,  which  correctly  includes  the 
inadvertently  omitted  storage 
component.  No  other  rates  are  affected 
since  the  omission  occurred  following 
the  preparation  of  the  overall  rate 
design. 

Coliunbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  affected  state  regulatory 
commissions,  and  the  official  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia's  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc  95-20586  Filed  8-18-95;  8:45  ain] 
BUJNQ  CODE  erir-ei-M 


[Doclcet  No.  RP95-418-000] 

Mississippi  River  Transmission 
Corporation;  Proposed  Changes  In 
FERC  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
to  become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

First  Revised  Sheet  No.  119 
First  Revised  Sheet  No.  120 

MRT  states  that  the  tariff  sheets 
submitted  reflect  revisions  to  MRT's 
tariff  to  modify  and  shorten  the 
nomination  deadlines  for  both  first  day 
of  the  month  and  mid-month 
nominations. 

MRT  requests  waiver  of  the  notice 
requirement  of  Section  154.22  of  the 
Commission's  Regulations  to  permit 
First  Revised  Sheet  Nos.  119  and  120  to 
become  effective  on  September  1, 1995. 

MRT  states  that  copies  of  its  tariff 
fihng  were  mailed  to  all  of  its  affected 


customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  22, 
1995.  Protests  will  be  considermi  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  95-20582  Filed  8-18-95;  8:45  am] 
Ba.LMO  COOC  enr-oi-M 


[Docket  No.  CP95-684-000] 

Mid  Continent  IMarfcet  Center,  Inc.; 
Application 

August  IS,  1995. 

Take  notice  that  on  August  11, 1995, 
Mid  Continent  Market  Center,  Inc. 
(MCMC),  818  Kansas  Avenue.  Topeka, 
Kansas  66612,  filed  in  Docket  No. 
CP95-684-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  (ks  Act 
(NGA)  requesting  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  MCMC  to  transport  natural 
gas  under  §  284.224  of  the  Commission's 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth 
in  the  application  on  file  wiUi  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  MCMC  is  a  wholly- 
owned  subsidiary  of  Western  Resources, 
Inc.  (WRI),  providing  transmission, 
gathering  and  storage  services  in 
support  of  WRI's  distribution  services  in 
Kansas.  It  is  asserted  that  MCMC  is  a 
Hinshaw  pipeline  within  the  meaning  of 
the  NGA  and  qualified  for  an  exemption 
from  Commission  regulation  under 
Section  1(c)  of  the  NGA.  It  is  explained 
that  MCMC  is  engaged  in  interstate 
commerce  for  the  purpose  of  providing 
additional  gas  supply  for  WRI's  markets, 
receiving  gas  from  connections  with  6 
interstate  pipelines.  It  is  further 
explained  that  MCMC  receives  all  such 
gas  within  the  state  of  Kansas,  and  the 
gas  is  consumed  within  the  state  of 
Kansas.  It  is  asserted  that  MCMC  is 
subject  to  regulation  by  the  Kansas 


Corporation  Commission  (KCC),  with 
gas  transactions  regulated  as  to  rates, 
terms  and  conditions  of  service. 

It  is  stated  that,  during  the  most 
recent  12-month  period.  MCMC 
received  53.3  Bcf  of  natural  gas  within 
or  at  the  boundary  of  the  state  of  Kansas. 
It  is  further  stated  that  this  is  the  total 
volume  received  by  MCMC  frvm  all 
sources  for  the  year.  MCMC  states  that 
it  will  use  its  rates  and  tariffs  on  file 
with  the  KCC  for  the  services  rendered 
under  the  blanket  certificate  requested 
in  the  subject  application.  MCMC 
further  states  that  it  will  comply  with  all 
applicable  conditions  contained  in 
paragraph  (e)  of  §  284.224  of  the 
Conunission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
22, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Conunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the  ' 
.Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Undel-  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  MCMC  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-20579  Filed  8-18-95:  8:45  Mn] 
BHJJNO  COOC  tnr-oi-M 
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(Doctot  No.  RP0&-413-00(q 

NorttnwMt  Pipeline  Corp.;  Notice  of 
Petition  for  Declaratory  Order 

August  15, 1995. 

Take  notice  that  on  August  2, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  filed,  pursuant  to  Rule 
207(a)(2)  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR 
387.207(a)(2),  a  petition  for  a 
declaratory  order  finding  that  rolled-in 
rates  are  appropriate  for  the  costs  and 
services  associated  with  the  new 
facihties  certificated  in  E)ocket  Nos. 
CP93-613-O00.  -001,  and  -002 
(Northwest  Natural  Expansion  Project) 
and  CP93-673-000,  -001,  and  -002 
(Northwest  Expansion  n  Project). 

Northwest  states  that,  subsequent  to 
receiving  certificates  for  the  Northwest 
Natiual  and  Expansion  II  Projects,  the 
Commission  issued  its  Policy  Statement 
on  Pricing  Policy  for  New  and  Existing 
Facilities  Constructed  by  Interstate 
Natural  Gas  Pipelines  wherein  the 
Commission  provided  procedures  in 
conjunction  with  the  certificate  process 
for  obtaining  a  predetermination  on  the 
rate  design  of  new  facilities.  Although  it 
has  already  received  final  certificate 
authority  for  its  expansion  projects, 
subject  to  its  request  for  rehearing. 
Northwest  states  it  desires  to  obtain  rate 
certainty,  specifically,  rolled-in  rates, 
with  respect  to  these  projects  prior  to 
placing  rates  into  effect  in  its  general 
rate  proceeding  that  would  include  the 
costs  and  services  associated  with  these 
projects. 

Northwest  states  rolled-in  rate 
treatment  would  be  appropriate  for  the 
expansion  projects  since  the  facilities 
will  be  an  integral  part  of  Northwest's 
existing  system,  provide  specific 
operational  and  financial  benefits,  and 
impact  the  rates  of  existing  customers 
less  than  five  percent. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  September 
6, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  party 
to  a  proceeding  or  to  participate  in  any 
hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  public  reference  room. 
LoisD.CMlwil. 
Secretary.       ^ 

[FR  Doc.  95-20585  Filed  8-18-95;  8:45  am] 
BHJJNQ  COM  t717-01-M 


[Docket  Noe.  TMM-1-1 16-000  and  llffT96- 
15-000] 

OlcTex  Pipeline  Company;  Propoaed 
Ctiangea  in  FERC  Gaa  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10, 1995, 
OkTex  Pipeline  Company  (OkTex) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  October  1, 1995: 

Seventh  Revised  Sheet  No.  5  and 
Second  Revised  Sheet  No.  28 

OkTex  states  that  Seventh  Revised 
Sheet  No.  5  reduces  the  OkTex  Annual 
Charge  Adjustment  Clause  (ACA)  rate 
from  $0.0024  to  $0.0023  per  MMBtu  and 
that  Second  Revised  Sheet  No.  38 
revises  the  OkTex  statement  of  its 
relationship  with  marketing  affiliates. 

OkTex  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  upon 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  vdth  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cathdl, 
Secretary. 

IFR  Doc.  95-20580  Filed  8-18-95;  8:45  am] 
BtUMO  OOOC  triT-OI-M 


(Docket  No.  (^95-383-0021 

Panhandle  Eaatam  Pipe  Line 
Company;  Notioe  of  Propoaed 
Changea  In  FERC  Qaa  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle)  tendered  for  filing  the 
following  tariff  sheets  for  inclusion  in 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  to  be  effective  August  7, 
1995: 

Substitute  First  Revised  Sheet  No.  268 
Original  Sheet  No.  268A 

Panhandle  states  that  this  filing  is  in 
compliance  with  ordering  {>aragraph  (B) 
of  the  Federal  Energy  Regulatory 
Commission's  August  4, 1995,  Order 
Accepting  Tariff  Sheets  Subject  To 
Conditions  (August  4. 1995  Order)  in 
the  referenced  docket.  In  accordance 
with  that  Order,  Panhandle  has 
included  in  Section  12.12(b)  of  the 
General  Terms  and  Conditions  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  option  for  customers  to 
request  a  reconciliation  of  their  storage 
gas  held  in  inventory  beyond  the 
termination  date  of  Uieir  storage 
contract  should  there  be  a  discrepancy 
between  Panhandle  and  the  Shipper 
respecting  the  Stored  Volume. 

Panhandle  has  also  included  in 
Section  12.12(b)  a  provision  which 
extends  the  time  available  for  Shippers 
to  remove  their  gas  firom  storage  by  one 
day  for  every  day  that  the  Shipper  has 
been  unable  to  withdraw  its  gas  due  to 
operational  or  force  majeiue  conditions 
on  Panhandle's  system. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
this  proceeding,  customers  affected  by 
the  proposed  tariff  sheets  and  their  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
vtrith  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-20574  Piled  8-18-95;  8:45  am] 
■LUNO  cooc  trir-ei-M 


Federal  Register  /  Vol.  60.  No.  161  /  Monday,  August  21,  1995  /  Notices 43463 


(Pocket  No.  RP9S-410-000I 

Panhandle  Eaatam  Pipe  Une 
Company;  Notice  of  Propoaed 
Changea  in  FERC  Qaa  Tariff 

August  15, 1995. 

Take  notice  that  on  August  9, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing.  The 
proposed  effective  date  of  these  tariff 
sheets  is  September  8, 1995. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  implement  Rate 
Schedule  FFT  for  a  Flexible  Firm 
Transportation  service  on  Panhandle's 
system.  Rate  Schedule  FFT  is  designed 
to  respond  to  the  needs  of  what  may 
well  be  overlapping  segments  of 
Panhandle's  market:  (i)  those  shippers 
that  desire  to  bear  the  risk  that  the 
difficult  task  of  assembling  an  inventory 
of  supplies  to  satisfy  resale  needs  during 
periods  of  peak  demand  can  be 
accomplished  by  limiting  the  firm 
transportation  component  of  those 
requirements  to  only  a  portion  of  a  year; 
(ii)  those  shippers  for  whom  the 
increased  use  of  hedging  and  other 
sophisticated  purchase  strategies  calls 
for  the  availability  of  the  limited  term 
service  contemplated  by  Rate  Schedule 
FFT  and  (iii)  other  emergent  needs  for 
interim  service  on  the  Panhandle 
system.  Although  this  service  is 
designed  for  the  needs  of  these  specific 
markets,  it  is  available  to  all  shippers. 

Panhandle  further  states  that  Rate 
Schedule  FFT  is  intended  to  enhance 
the  transportation  services  available  to 
shippers.  While  service  will  be  offered 
on  an  open  access  basis,  each  agreed 
upon  service  level  will  be  subject  to  a 
specific  ag^«ement  between  the  shipper 
and  Panhandle  under  Rate  Schedule 
FFT.  The  availability  of  service  imder 
Rate  Schedule  FFT  necessarily  will  be 
subject  to  the  operational  limitations 
respecting  the  capacity  on  the 
Panhandle  system. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  current 
shippers  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  95-20584  Filed  8-18-95;  8:45  am) 

MLUNQ  cooc  cnr-ei-M 


[Docket  No.  RP95-368-001] 

Tennessee  Gas  Pipeline  Company; 
Notioe  of  Tariff  HIing 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volimie  No.  1,  Fourth  Revised 
Sheet  No.  25  and  Sub  Fifth  Revised 
Sheet  No.  21A  to  comply  with  the 
Commission's  July  27, 1995  order  in  this 
proceeding.  ThatTsrder  accepted  and 
suspended  Tennessee's  tariff  sheets  to 
recover  gas  supply  realignment  (GSR) 
costs  subject  to  refund  and  conditions. 

Further,  Tennessee  submitted  the 
following  tariff  sheets  to  show  the 
application  of  the  GSR  unit  cost 
component  to  authorized  overrun 
transportation  (AOT)  service: 

Third  Revised  Sheet  No.  161 
Third  Revised  Sheet  No.  167 
Second  Revised  Sheet  No.  173 

Tennessee  states  that  it  is  submitting 
these  sheets  only  as  a  protective 
measure  in  the  event  the  Commission 
does  not  grant  rehearing  on  this  issue. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procediue.  All  such  protests  should  be 
filed  on  or  before  August  22, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this£ling  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubUc  reference  room. 
LekD.CMhdL 
Secretary. 
[FR  Doc.  95-20575  Filed  8-18-95;  8:45  am) 

BNJJNO  cooc  f717-ei-« 


[Docket  No.  TM95-14-29-000] 

Notice  of  Propoaed  Changes  In  FERC 
Qaa  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10. 1995. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part,  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
First  Revised  Twenty  First  Revised 
Sixth  Revised  Sheet  No.  28,  to  become 
effective  August  1, 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  storage  service  purchased 
bom  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  TETCO's 
Rate  Schedule  X-28,  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  Transco's  Rate  Schedule  S-2. 
This  tracking  filing  is  being  made 
piusuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tariff. 

Transco  states  that  included  in 
Appendix  A  attached  to  the  filing  is  an 
explanation  of  the  rate  change,  and 
details  regarding  the  computation  of  the 
revise  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  22, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  95-20581  Filed  8-18-95;  8:45  am] 

■ILUNO  COOE  STIT-OI-M 


[Docket  No.  RP95-271-001] 

Transweetem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11. 1995. 
Transwestem  Pipeline  Company 
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(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  the  filing,  with  a  proposed 
effective  of  September  1. 1995: 

On  May  2, 1995,  Transwestem  filed  a 
Stipulation  and  Agreement  (Settlement) 
in  order  to  resolve  a  number  of  issues, 
including  the  allocation  of 
approximately  $51.3  million  of  costs 
associated  with  Southern  California  Gas 
Company's  (SoCalGas)  imminent 
relinquishment  of  capacity  to 
Transwestem.  On  July  27, 1995,  the 
Commission  approved  the  proposed 
Settlement  ("July  27th  Order"). 

Ttanswestera  states  that  the  purpose 
of  this  filing  is  to  submit  tariff  sheets  in 
compliance  with  the  Settlement  and  the 
Commission's  Juiy  27th  Order. 

Transwestem  further  states  that  the 
tariff  sheet  Iwing  submitted  in  this  filing 
conform  to  the  Pro  Forma  tariff  sheets 
submitted  with  the  Settlement  with  the 
following  exceptions: 

(1)  8th  Revised  Sheet  No.  2— This 
sheet  is  being  submitted  to  reflect  the 
cancellation  of  an  exchange  agreement 
between  Transwestem  and  El  Paso 
Natural  Gas  Company.  This  cancellation 
is  necessitated  by  Transwestem's 
abandonment,  in  Docket  No.  CP95-70, 
of  certain  facilities  by  sale  to  its  whoUy- 
ownef    ubsidiary,  Transwestem 
Gather.ng  Company  (TGC).  The 
abandonment  of  the  exchange 
agreement  was  approved  as  part  of  the 
Settlement  in  the  July  27th  Order 

(2)  5th  Revised  Sheet  No.  2A— This 
sheet  is  being  submitted  to  reflect  the 
cancellation  of  an  exchange  agreement 
between  Transwestem  and  ANR 
Pipeline  Company.  This  cancellation  is 
necessitated  by  Transwestem's 
abandonment,  in  Docket  No.  CP95-70. 
of  certain  facilities  by  sale  to  its  wholly- 
owned  subsidiary,  Transwestem 
Gathering  Company  (TGC).  The 
abandonment  of  the  exchange 
agreement  was  approved  as  part  of  the 
Settlement  in  the  July  27th  Order. 

(3)  112th  Revised  Sheet  No.  5;  17th 
Revised  Sheet  No.  5A;  12th  Revised 
Sheet  No.  5A.01;  9th  Revised  Sheet  No. 
5A.02;  and  9th  Revised  Sheet  No. 
5A.03 — ^The  Pro  Forma  sheets  submitted 
with  the  Settlement  reflected 
information  concerning  a  TCR II 
Reservation  Surcharge  that  would  be 
added  to  the  reservation  charges  shown 
on  these  sheets.  The  July  27th  Order 
authorizes  Transwestem  to  recover  all 
eligible  TCR  II  costs  not  previously  filed 
for  recovery  which  are  incurred  through 
December  31, 1998,  to  be  filed  no  later 
than  ninety  days  thereafter,  not  to 
exceed  a  total  of  $35  million. 
Transwestem  has  not  yet  filed  for  the 
recovery  of  any  TCR  n  costs.  When  this 


filing  is  made  the  above-noted  sheets 
will  be  revised  to  reflect  the  information 
concerning  TCR  n  shown  on  the  Pro 
Forma  sheets.  Likewise,  Transwestem 
will  file  an  Original  Sheet  No.  5B.01  to 
reflect  information  concerning  TCR  II 
shown  on  Pro  Forma  Sheet  No.  5B.01. 

(4)  3rd  Revised  Sheet  No.  94— This 
sheet  is  being  revised  to  reflect  the 
Commission's  requirement,  in  the  July 
27th  Order,  that  Transwestem  include 
language  in  its  tariff  standards  to  guard 
against  the  risk  of  affiliate  abuse  or 
undue  preference  in  the  provision  of 
jurisdictional  service. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Stieet,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  9S-20S57  Filed  S-16-95:  8:45  am] 
BNJJNO  0001  tm-tn-m 


Office  of  Energy  Research 

Withdrawal  of  Notice  of  Intent  to 
Prepare  Environmental  Impact 
Statement  for  the  Advanced  Neutron 
Source  Project 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
withdraws  its  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement  for 
the  Advanced  Neutron  Source  project. 
Funds  were  not  included  in  the 
Administration's  budget  request  for 
fiscal  year  1996;  therefore  the 
Department  of  Energy  is  terminating  the 
National  Environmental  Policy  Act 
process  for  this  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  T.  Oosterhuis,  Program 
Manager,  Division  of  Materials  Sciences, 
Office  of  Basic  Energy  Sciences,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  301/903-3426. 


SUPPLEMENTARY  INFORMATION:  The 

Advanced  Neutron  Source  was  a 
proposed  research  facility  consisting  of 
a  300-megawatt-thennal  niiclear  reactor 
with  support  facilities,  associated 
experimental  areas  and  laboratories,  and 
offices  for  operations  and  research  staff. 
The  preferred  site  for  the  Advanced 
Neutron  Source  was  to  be  the  Oak  Ridge 
National  Laboratory,  Oak  Ridge, 
Tennessee.  Alternate  sites  considered 
were  the  Los  Alamos  National 
Laboratory,  Los  Alamos,  New  Mexico, 
and  the  Idaho  National  Engineering 
Laboratory,  Idaho  Falls,  Idaho. 

On  May  28, 1993,  the  Department  of 
Energy  aimounced  in  the  Federal 
Register  (58  FR  31019)  its  intent  to 
prepare  an  Environmental  Imjjact 
Statement  for  the  Advanced  Neutron 
Source  project.  After  a  public  scoping 
process  which  included  meetings  in 
Oak  Ridge,  Tennessee;  Idaho  Falls, 
Idaho;  and  Los  Alamos,  New  Mexico, 
the  Department  accepted  written 
comments  through  July  15, 1993.  A 
preliminary  draft  Implementation  Plan 
utilizing  input  from  the  scoping  process 
was  prep{u«d  and  circulated  within  the 
Department  of  Energy  for  review.  The 
draft  Implementation  Plan  was  nev^r 
released  for  pubhc  dissemination 
because  of  uncertainty  about 
continuation  of  the  Advanced  Neutron 
Source  project. 

This  withdrawal  notice  advises  the 
public  of  the  Department's  termination 
of  the  National  Environmental  Policy 
Act  process. 
Martlia  A.  Krabs, 

Director,  Office  of  Energy  Research. 
[FR  Doc.  95-20661  Filed  &-1&-95;  8:45  am] 
MUJNO  COOf  6460-01-P 


Energy  Research  Financial  Assistance 
Program  Notice  95-17:  Radiation 
Dosimetry 

AOENCY:  Office  of  Energy  Research, 
Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  supports  a 
comprehensive  research  program  in  the 
area  of  medical  applications.  This 
program  includes  development  of 
advanced  therapy  modalities  such  as 
boron  neutron  capture  therapy  (BNCT), 
charged  particle  therapy  (CFT),  and 
intemal  emitter  therapy  (lET).  Other 
areas  of  research  supported  by  medical 
applications  are  advanced  imaging 
modalities  for  diagnosis  of  human 
diseases,  molecular  nuclear  medicine. 
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biomedical  technology,  and 
computational  biology.  One  of  the 
components  of  these  programs  deals 
with  correctly  assessing  the  dose  to 
various  systems  that  are  exposed  to 
radiation  fields  during  treatment.  These 
systems  could  range  from  biomolecules 
to  different  tissues  and  organs.  The 
exposure  to  both  patients  and  health 
care  providers  results  from  such  sources 
as  neutrons,  high  LET  radiation,  and 
low  LET  radiation  such  as  electrons,  x- 
rays,  and  gamma  rays.  In  many 
situations,  radiation  could  be 
combinations  of  the  various  radiation 
fields  listed  above.  For  example, 
development  of  improved  methods  for 
determination  of  dose  to  normal  vs. 
cancerous  tissue,  and  of  strategies  for 
maximizing  the  dose  to  cancerous  tissue 
will  be  of  special  interest.  This  includes, 
but  is  not  limited  to,  planning  tools  for 
conformal  therapy,  BNCT,  intemal 
emitter  therapy  and  charged  particle 
therapy,  biological  response  to  normal 
and  pathological  tissue  as  expressed  in 
the  timior  control  probability,  and 
normal  tissue  complication  probability. 
Research  topics  include:  (a)  applying 
the  fundamental  knowledge  about 
interaction  of  radiation  with  matter  in 
developing  methodologies  for 
determining  dose  to  the  target  cells  in 
individual  organs  and  tissues,  (b) 
research  associated  with  developing 
concepts  for  use  and  improving  the 
radiation  protection  standards  and 
practices  at  DOE  facilities,  and 
specifically,  that  research  which  will 
contribute  to  correctly  assessing  the 
dose  to  intemal  organs  by  intemal 
emitters. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  Febmary  15, 1996, 
to  be  accepted  for  a  May  merit  review 
and  to  permit  timely  consideration  of 
award  in  Fiscal  Year  1996. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-17 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road,  Germantown,  Maryland  20874, 
Attn:  Program  Notice  95-17.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  delivery  service,  or  handcarried  by 
the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64, 
19901  Germantown  Road,  Germantown, 
Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matesh  N.  Varma,  Office  of  Health  and 
Environmental  Research,  ER-73,  U.S. 


Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874,  telephone:  (301)  903- 
3209. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  its 
interest  in  receiving  applications  in 
support  of  research  in  the  field  of 
dosimetry  for  use  in  improving 
radiation  treatment  planning  and 
reducing  the  radiation  exposure  to 
patients  and  workers. 

Before  preparing  a  formal  applicatitm, 
potential  appUcants  are  encouraged  to 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2), 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives 
and  methods  of  accomplishment.  These 
will  be  reviewed  relative  to  the  scop>e 
and  research  needs  for  the  radiation 
dosimetry  and  medical  applications 
program.  Preapplications  referencing 
Program  Notice  95-17  should  be 
received  by  October  1, 1995,  and  sent  to 
Dr.  Matesh  N.  Varma,  Office  of  Health 
and  Environmental  Research,  ER-73, 
Dejjartment  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874,  (301)  903-3209. 
Telephone  and  fax  numbers  are  required 
to  be  part  of  the  preapplication.  A 
response  to  the  preapplication 
discussing  potential  relevfmce  of  a 
formal  application  will  be 
communicated  by  November  15, 1995.  It 
is  anticipated  that  approximately  $1 
million  will  be  available  for  grant 
awards  during  Fiscal  Year  1996 
contingent  upon  availability  of  funds. 
We  expect  to  award  several  grants  in 
this  area  of  research  ranging  from  a  few 
thousand  to  a  few  hundred  thousand 
dollars  per  year.  Information  about 
development,  submission,  and  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  10  CFR  Part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
ER-73, 19901  Germantown  Road, 
Germantown,  Maryland  20874. 
Telephone  requests  may  be  made  by 
calling  (301)  903-5349. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
niunber  is  ERFAP  10  CFR  Part  605. 
D.D.  Mayliew, 

Associate  Director.  Office  of  Resource 
Management,  Office  of  Energy  Research. 
[FR  Doc.  9B-20662  Filed  8-18-95:  8:45  am] 

BILUNO  COOC  64S»-01-P 


Western  Area  Power  Administration 

Flatiron-Erie  115-lcilovolt  Transmission 
Une  Project  Record  of  Decision 

AGENCY:  Westem  Area  Power 
Administration,  EKDE. 

ACTION:  Record  o^decision. 

SUMMARY:  The  Departinent  of  Energy 
(DOE),  Westem  Area  Power 
Administration  (Westem)  has  prepared 
this  Record  of  Decision  (ROD)  pursuant 
to  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Part 
1505)  and  Implementing  Procedures  of 
the  Department  of  Energy  (10  CFR  Part 
1021).  This  ROD  is  based  upon  the 
information  contained  in  the  "Final 
Environmental  Impact  Statement, 
Flatiron-Erie  115-kV  Transmission  Line, 
Larimer,  Boulder  &  Weld  Counties, 
Colorado"  (DOE/EIS-0159).  Westem  has 
considered  all  public  and  regulatory 
comments  received  on  the  final  EIS  in 
preparation  of  this  ROD. 

SUPPLEMENTARY  INFORMATION:  Western 
has  made  the  decision  to  uprate  the 
existing  Flatiron-Erie  115-kilovolt  (kV)    . 
transmission  line.  The  line  is  located  in 
Larimer,  Weld  and  Boulder  Coimties, 
Colorado,  and  passes  through  the  City  of 
Longmont.  The  line  connects  the 
existing  Flatiron  Substation  and  several 
other  existing  substations  supplying 
Longmont.  It  is  a  single  circuit  115-kV 
line,  31.5  miles  long,  and  was  built  in 
1950-51,  on  a  750-foot  wide  right-of- 
way  (ROW)  using  wood-pole-H-frame 
structures. 

Westem  proposes  to  build  27  new 
wood  H-frame  stmctures  along  the  line, 
to  replace  or  modifv  45  of  the  existing 
stmctures  and  to  remove  11  of  them 
Many  of  these  additions  and  changes 
would  invo'vf'  structures  that  are 
approximately  5  to  15  feet  taller  than 
the  existing  ones.  The  existing 
conductors  and  ground  wires  would 
remain  in  place.  The  purpose  of  these 
actions  would  be  to  allow  the  power 
carrying  capability  of  the  line  to  be 
increased  and  to  replace  deteriorating/ 
structural  members.  The  line  would 
continue  to  operate  at  115-kV. 

Bact(ground 

The  proposed  action  evolved  from  an 
earlier  project,  the  Flatiron-Gunharrel 
Transmission  Line  Project  that  would 
have  replaced  most  of  the  existing  115- 
kV  Flatiron-Erie  line  with  a  double 
circuit  115/230-kV  line.  Partly  because 
of  public  opposition  to  the  proiei: 
Westem  conducted  additional  electrical 
systems  planning  studies  and 
determined  that  it  could  be  postponed, 
if  various  substation  improvements  and 
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diaoges  in  procedure  were  made,  and 
the  Flatiron-Erie  line  uprated. 

The  Flatiron-Erie  line  is  currently 
operating  at  a  rating  or  load  capacity 
that  is  lowm  than  the  load  its 
conductors  are  capable  of  carrying. 
Originally  designed  for  a  conductOT 
rating  of  109  megavolt^amperes  (MVA), 
systems  studies  and  field  meastirements 
conducted  by  Western  determined  that 
the  actual  Flatiron-Erie  transmission 
line  ratings  were  significantly  smaller. 
As  conductors  carry  more  povrer  they 
become  hotter,  as  they  become  hotter, 
they  expand  and  sag  closer  to  the 
ground.  The  National  Electric  Safety 
Code  (NESC),  in  order  to  avoid  risk  of 
electrical  shocks,  stipulates  a  minimum 
clearance  betwe«i  power  lines  and  the 
groimd.  For  ll5-kV  transmission  lines, 
this  limit  is  22  feet.  Western  found  that 
in  some  locations  the  Flatiron-Erie 
transmission  line  failed  to  meet  current 
NESC  requirements.  The  line  was 
derated  to  prevent  potential  problems 
associated  with  ground  clearances  that 
do  not  meet  current  NESC  guidelines. 
The  lowered  rating  will  cause  it  to 
overload  when  certain  other  local 
transmission  facilities  are  out  of  service. 
The  result  of  this  could  be  loss  of  power 
to  the  Qty  of  Longmont.  During  the 
planning  for  this  proposal,  several 
public  meetings  were  held,  both  in 
connection  with  the  earlier  Flatiron- 
Gunbarrel  project  and  with  the  Flatiron- 
Erie  project.  Public  meetings  were  held 
in  Longmont,  Colorado,  in  November 
1989,  at  the  beginning  of  the  preparaticm 
of  the  draft  EIS.  Another  meeting  was 
held  in  December  1990  to  review  with 
the  public  the  status  of  the 
mvironmental  studies  and  the  potential 
project  alternatives.  A  public  hearing  on 
the  Draft  EIS  was  held  in  Longmont, 
Colorado  on  November  18, 1993. 

Western  also  communicated 
throughout  the  EIS  process  with  federal, 
state  and  local  agencies  interested  in  the 
project.  PubUc  comments  throughout 
the  EIS  process  focused  on  the 
preference  of  the  public  for 
undergroimd  burial  of  the  transmission 
line,  the  effects  of  electromagnetic  fields 
{]EMF)  oa  pubUc  health  and  safety, 
preferences  for  new  routing  away  firom 
residential  areas,  and  the  possibility  that 
the  transmission  line  could  be  operated 
at  230-kV  some  time  in  the  future. 

Description  of  Alternatives:  Western's 
preferred  alternative  proposes  to  uprate 
the  31.5  mile  Flatiron-Erie  115-kV 
transmission  line  by  adding,  replacing, 
modifying,  and  removing  structures. 
Eighty-three  of  the  216  existing 
structures  would  be  modified.  Some  of 
the  heights  of  the  structures  would  be 
raised  5-15  feet.  With  changes  in 
structiire  height  the  conductors  might 


have  to  be  resagged  or  reworiced.  The 
voltage  of  the  transmission  line  would 
remain  at  115-kV,  the  existing 
conductors  would  remain  in  place,  and 
the  majority  of  the  existing  structure 
locations  would  remain  the  same. 

Structural  tests  of  the  line  conducted 
in  1990  revealed  the  need  for 
replacement  of  approximately  25  wood 
poles  which  were  structurally  unsound 
because  of  internal  rot.  Replacement  of 
these  poles  will  be  done  along  with  the 
other  structure  modifications  to  uprate 
the  line.  In  addition,  improved 
grounding  features  would  be  installed 
on  the  structures. 

In  summary,  Western's  proposed 
action  is  to: 

•  Build  27  new  wood  H-frame 
structxires  at  new  sites  along  the  existing 
ROW. 

•  Replace  or  modify  45  existing 
structures,  including: 

•  Replace  20  existing  structures  at 
existing  sites.  The  structxue  heights 
would  be  increased  by  5  feet  in  6  cases, 
10  feet  in  9  cases,  and  15  feet  in  5  cases. 

•  Replace  22  existing  structures  with 
structures  of  the  same  height,  in  the 
same  locations. 

•  Modify  3  existing  structures  by 
raising  their  respective  cross  arms. 

•  Remove  complete  structures  at  11 
sites.  (These  structures  would  be 
replaced  by  adjacent  structures  along 
the  ROW,  accounting  for  some  of  the  27 
new  structures  listed  above). 

Numerous  actions  were  considered  as 
alternatives  to  the  proposed  action. 
These  included  the  No-Action 
Alternative,  energy  conservation, 
alternative  transmission  technologies, 
alternative  electrical  transmission 
systems,  alternative  structure  types  and 
alternative  methods  of  construction. 
From  this  wide  range  of  alternatives, 
four  primary  alternatives  were 
developed  and  given  detailed  and  equal 
analysis  in  the  EIS. 

Under  the  No- Action  Alternative, 
Western  would  not  uprate  the  existing 
115-kV  line,  but  would  only  perform 
essential  maintenance  activities  as 
needed.  Structures  and  hardware  would 
be  repaired  and/or  replaced  as  required 
during  regular  maintenance  operations 
and  in  response  to  emergency  outages 
on  the  line.  These  repairs  would  have  to 
be  made  with  increasing  frequency  in 
the  future  as  the  line  increases  in  age. 
This  alternative  does  not  increase  ue 
rating  of  the  Flatiron-Erie  line,  nor  does 
it  resolve  the  electrical  safety  and 
human  health  issues. 

Western's  proposed  action,  the 
uprating  of  the  existing  Flatiron-Erie 
transmission  line.  This  is  Alteil^tive  B, 
the  environmentally  preferred 


alternative,  that  would  best  and  most 
economically  satisfy  the  protect  need. 

Alternative  C  would  rebuild  the 
existing  Flatiron-Erie  transmission  line 
imderground  for  6.1  miles  through 
Longmont  and  uprate  the  remainder  of 
the  existing  transmission  line. 
(Alternatives  B  and  C  would  make  no 
change  to  the  existing  electrical 
systems). 

Alternative  D  would  remove  two 
segments  of  the  existing  Flatiron-Erie 
transmission  line  in  Longmont,  supply 
Longmont's  substations  using  othet: 
existing  transmission  lines  and  a 
segment  of  new  overhead  transmission 
line,  uprate  the  remainder  of  the 
existing  transmission  line,  and  build  a 
new  substation  south  of  Longmont.  It 
would  make  substantial  changes  to  the 
existing  electrical  system. 

Basis  Knt  Decision 

The  environmental  impact  statement 
(EIS)  first  defined  the  potential 
theoretical  impact  levels  for  all  possible 
project  construction  actions  affiecting  all 
sensitive  environmental  components  in 
the  study  area.  Then  it  quantified  the 
actual  impacts  for  the  proposed  system 
of  primary  alternative  routes.  There 
were  no  significant  adverse  impacts      # 
identified  from  any  of  the  primary 
alternatives.  The  alternatives  were 
therefore  compared  using  "moderate 
adverse  impacts"  and  "beneficial 
effects". 

There  would  be  no  impacts  to  earth 
resources  from  Alternatives  B  and  D, 
and  very  small  amounts  of  short-term 
moderate  impacts  from  Alternative  C 
Alternatives  B  and  D  would  have  no 
substantial  adverse  impact  on  water 
resources.  Alternative  C  would  cause  a 
small  amoimt  of  shori-term  moderate 
impacts  on  water  resources  and,  in 
addition,  moderate  long-term  impacts 
on  streams.  Alternative  B  would  cause 
moderate  amoimts  of  shori-term 
moderate  impacts  to  land  uses. 
Alternative  C  would  cause  substantial 
amounts  of  shori-term  moderate  impacts 
to  land  uses,  but  would  also  have 
substantial  amounts  of  long-term 
beneficial  effects  from  the  removal  of 
segments  of  the  existing  line  and  their 
replacement  by  underground 
construction.  Alternative  D  would  also 
cause  substantial  amounts  of  impacts  on 
land  uses,  but  it  would  also  have  long- 
term  beneficial  effects  from  the  removal 
of  segments  of  the  line.  Alternative  B 
would  have  the  least  impacts  on 
existing  land  use,  and  Alternative  D  the 
most. 

Alternative  B  wotild  cause  relatively 
small  amoimts  of  short-term  moderate 
impacts  to  biological  resoiuces 
(wetlands)  from  omstruction 
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disturbance.  Alternative  C  would  cause 
slightly  more  short-term  moderate 
impacts,  and  Alternative  D,  very  slightly 
more  than  Alternative  C 

However,  Alternative  C  would  also 
have  short-term  moderate  impacts  on 
two  streams  that  are  Colorado  rare  fish 
habitat  and  long-term  moderate  adverse 
impacts  on  the  rare  fish  habitat 
Alternative  B  would  have  the  least 
impact  on  fish  habitat,  and  Alternative 
C  the  most  impact  Cultiual  resources 
would  not  be  subject  to  other  than  low 
level  impacts  frtMn  any  of  the  primary 
ahematives. 

There  would  be  no  substantial 
adverse  effects  on  visual  resources  from 
Alternative  B.  Alternative  C  would  have 
small  amoimts  of  ahori  and  long-term 
moderate  visual  impacts,  but  substantial 
amounts  of  beneficiiBl  visual  effects  from 
the  removal  of  segments  of  the  existing 
line  and  their  replacement  by 
undergroimd  construction.  Alternative 
D  woidd  cause  moderate  amounts  of 
short  and  long-term  moderate  visual 
impacts  and  substantial  amounts  of 
long-term  visual  benefits.  Alternative  B 
would  have  the  least  and  D  the  most 
impacts  on  visual  resources.  In 
sununary,  overall  comparison  of 
moderate  adverse  environmental 
impacts,  both  long  and  short  term,  for 
each  of  the  three  primary  alternatives, 
shows  that  Alternative  B  ranks  the  best 
for  all  environmental  resource  areas 
and,  therefore,  is  the  environmentally 
preferred  alternative. 

Also  considered  in  this  decision  was 
the  estimated  costs  of  each  alternative, 
which  are  as  follows: 

•  Alternative  B  $1,438,000. 

•  Alternative  C$11,168,000. 

•  Alternative  D  $6,057,000. 

As  related  to  the  transmission  of 
power.  Western's  Conservation  and 
Renewable  Energy  Program  (C&RE) 
encourages  the  development  and 
implementation  of  energy  efficiency 
measures.  Western's  C&RE  Program  has 
been  applied  effiactively  for  more  than  a 
decade.  However,  the  C&RE  Program 
has  not  decreased  or  delayed  the  need 
for  transmission  line  improvements. 

Several  alternative  transmission 
technologies  were  evaluated,  including: 

•  Conventional  overhead  alternating 
current  (AC)  transmission; 

•  Overhead  direct  current  (DC) 
transmission;  and 

•  Under-ground  construction. 
Western  prc^poses  to  use  conventional 

overhead  AC  transmission  on  the 
proposed  action  and  for  major  portions 
of  the  proposed  project  alternatives. 
Overhead  DC  lines  must  include 
converter  stations  at  either  end  of  the 
line  and  at  every  point  where  it  is 
interrupted  to  convert  DC  current  to  AC 


for  consiuner  use.  Only  with  line 
segment  lengths  far  greater  than  those 
proposed  here,  and  transmission  of 
much  larger  amoimts  of  power,  would 
the  economic  advantages  of  DC 
transmission  offset  the  high  cost  of  the 
converter  stations. 

The  imdeigroimd  alternative 
(Alternative  C)  was  considered  by 
Western  in  response  to  public 
comments.  It  consists  of  reconstruction 
of  the  Flatiron-Erie  line  underground 
through  Longmont.  Undergroimd 
construction  of  a  115-kV  transmission 
line  can  cost  five  to  ten  times  more  per 
mile  than  a  115-kV  transmission  line 
installed  overhead.  Another 
disadvantage  is  the  need  for  a 
continuous  zone  of  disturbance  along 
the  ROW;  the  underground  cable  system 
must  be  installed  in  a  continuous  trench 
approximately  2  feet  wide  and  3  to  5 
feet  deep.  At  any  given  point  where  a 
transition  is  made  from  underground 
construction  to  overhead  construction,  a 
large  overhead  transmission  line 
structure  must  be  installed.  If  a  high 
pressure  oil-filled  cable  system  is  used, 
pumping  and  pressuring  facilities 
would  be  required  at  intervals  of  several 
miles  along  tne  underground  line. 

Several  systems  alternatives  were 
studied.  A  systems  alternative 
(Alternative  D)  was  formulated  in 
response  to  public  comment  to  explore 
the  faasibiUfy  of  removing  portions  of 
the  line  bom  densely  developed  areas  of 
Longmont 

Six  additional  systems  alternative*, 
were  considered  and  eventually  rejected 
from  further  study  because  they  did  not 
meet  electrical  criteria,  would  be  very 
expensive,  and  would  be  associated 
with  greater  environmental  impacts. 

Considerations  in  the  Implementation 
of  the  £)ecision:  Western  has  decided  to 
uprate  the  transmission  line  in 
compliance  with  the  NESC  standards. 
There  are- considerations  to  be  followed 
that  will  minimize  the  potential 
environmental  impacts  of  the  decision. 
The  following  details  the  measures 
taken  and  to  be  taken  to  minimize 
impacts. 

-  Alternative  B,  the  proposed  action, 
will  involve  pole  replacements  near 
wetland  habitat  supporting  a  threatened 
species  of  orchid.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  listed  the  ladies' 
tresses  orchid  (Spimnthes  diluvialis)  in 
1992.  The  EIS  required  mitigation  for 
potential  effects  to  this  species.  A 
survey  was  required,  prior  to 
construction  disturbance,  in  habitats 
along  the  transmission  line  route  that 
have  a  wetiands  hydrology  and  a 
prevalence  of  wetlands  vegetation.  The 
Flatiron-Erie  transmission  line  spans 
several  wetlands,  including  potential 


orchid  habitat  along  Chimney  Hollow, 
Mdntosh  Lake,  St  Vrain  Creek,  Left 
Hand  Canyon,  Dry  Creek,  a  wetlands 
complex  near  and  along  Boulder  Creek, 
and  Coal  Creek.  Field  surveys  for 
laddies'  tresses  orchid  were  concluded 
in  all  wetland  areas  spanned  by  the 
transmission  line  during  the  1994 
flowering  season  and  no  ladies'  tresses 
(m:hids  were  found. 

Numwous  prairie  dog  towns  occur 
throughout  the  project  area,  providing 
potential  habitat  ka  the  endangered 
black-foot  fenet.  Two  small  towns  are 
located  along  the  existing  transmission 
line.  In  consultation  with  FWS,  Western 
has  determined  that  these  towns  are  too 
small  and  isolated  to  provide  habitat  for 
black-footed  ferret  or  to  require  survey 
for  ferrets. 

Based  on  the  consultations  with  the 
FWS  concerning  threatened  and 
endangered  species,  they  concurred 
with  Western's  determination  that  the 
project  would  not  adversely  effect  such 
species  in  a  letter  dated  March  21, 1995. 

Golden  eagles  are  known  to  nest  in 
the  project  study  area.  Five  historical 
nesting  territories  are  documented  in 
the  EIS.  The  EIS  required  survey  of 
these  nest  sites  to  assess  the  potential 
impact  of  the  project  on  golden  eagles 
that  may  have  returned  to  these  nesting 
territories.  A  survey  was  conducted  by 
Western  and  the  Colorado  Division  of 
Wildlife  in  early  April  1995.  The 
nesting  sites  were  located;  however,  no 
evidence  of  recent  nesting  activity  was 
observed. 

No  extraordinary  mitigative  measures 
will  be  required  to  reduce  the 
moderately  adverse  impacts  to  the  other 
resources,  such  as  land  uses,  cultural 
resources,  and  visual  resources.  These 
impacts  can  be  mitigated  by  following 
Western's  standard  construction 
mitigation  measures  that  Western  has 
already  agreed  to  follow. 

At  this  time,  it  is  not  clear  if  exposure 
to  EMF  presents  a  health  risk.  The 
consensus  opinion  of  the  majority  of 
researchers  continues  to  center  on  the 
need  for  further  research.  Should 
science  establish  a  significant  risk  to 
public  health  as  a  result  of  EMF 
exposure,  it  is  Western's  expectation 
that  the  issues  of  EMF  standards, 
avoidance  strategies,  evaluation 
procedures,  etc.,  would  be  addressed  in 
Federal  and  State  regulations  after  a 
careful,  structured  public  debate  that 
weighs  risk  against  cost.  Uprating  the 
existing  Flatiron-Erie  transmission  line 
will  serve  Longmont's  electrical 
capacity  needs  into  the  21st  century, 
thus  allowing  time  for  further  research 
into  the  relationship  between  EMF  and 
human  health. 
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The  preferred  Alternative  B  is 
sigaificantly  less  costly  than 
Alternatives  C  and  D,  and  still  provides 
the  same  reliability  and  capad^ 
benefits.  Although  Alternative  C  and 
Alternative  D  do  reduce  or  eliminate 
EMF  through  the  residential  areas  of 
Longmont,  the  uncertainty  surrounding 
the  EMF  issue  at  the  present  time 
cannot  justify  expenditure  of  large  sums 
of  money,  degradation  of  reliability  uid 
service,  or  greatly  increased  operating 
costs. 

In  summary,  an  overall  comparison  of 
the  moderate  adverse  environm^tal 
impacts,  costs,  and  other  issues  of  each 
of  the  three  primary  alternatives  shows 
that  Alternative  B.  the  proposed  action, 
ranks  the  best  for  all  envirtmmental 
resource  areas.  The  environmentally 
preferred  alternative  is  the  best  choice 
for  satisfyii^  the  project  need. 

Cmicliuion 

Western  has  weighed  the 
environmental  impacts  and  costs 
associated  with  the  proposal  to  uprate 
the  Flatiron-Erie  Transmission  Line  in 
reaching  this  decision.  Through  this 
analysis.  Western  has  selected  the 
envirtmmentally  preferred  alternative. 
Alternative  B,  as  described  in  the  EIS. 
Western  shall  proceed  to  implement  this 
decision. 

Issued  in  Washington,  DC,  on  August  10. 
1995. 

Joel  K.  BUdow, 

Assistant  Administrator  fa-  Washington 
Liaison. 
(FR  Doc  9S-20658  Filed  8-1&-95;  8:45  am] 


Bouktor  Canyon  Project  PropoMd 
Rata  Adjustment;  Extension  of 
Consultation  and  Comment  Period 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  is  given  of  extending  the 

consultation  and  comment  period  until 

August  25, 1995,  for  the  Boulder 

Canyon  Project  proposed  rate 

adjustment. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  announcing 
an  extension  of  the  consultation  and 
comment  period  for  the  proposed  rate 
adjustment  for  the  Boulder  Canyon 
Project  (BCP).  The  date  for  the 
consultation  and  comment  period  was 
originally  announced  in  the  Federal 
Register  on  May  8. 1995.  at  60  FR 
22575-22577. 

This  acticHi  is  taken  in  response  to  (1) 
pid>lic  comments  requesting  additional 
time  for  review  and  comment;  (2)  the 
delay  in  the  enactment  of  the  BCP    . 


Implementation  AgreemMit;  (3)  the 
anticipated  approval  by  the  BCP 
Engineering  and  Operating  Committee 
on  August  16. 1995.  of  a  request 
concerning  the  Colorado  River' 
Commission's  (CRC)  Uprating  Credit 
Carryforward  Balance;  (4)  the  resulting 
changes  firom  CRC's  request  to  the 
Power  Repayment  Spreadsheet  Study 
(PRSS). 

PROCEDURES:  Concurrently  with 
publication  of  this  notice,  a  letter 
announcing  the  comment  period 
extension  will  be  distributed  to  the  BCP 
customers  and  other  interested  parties. 
Customers  and  interested  parties  are 
invited  to  comment  on  the  proposed 
rates  and  the  methodology  used  to 
develop  the  rates.  Comments  already 
submitted  will  be  given  full 
consideration  in  this  extended  comment 
period  and  do  not  need  to  be 
resubmitted. 

Following  the  close  of  the 
consultation  and  comment  period. 
Western  will  prepare  another  PRSS 
which  will  include  any  changes  due  to 
consideration  of  public  comments. 
Western  will  recommend  a  rate 
methodology  and  the  results  of  those 
studies  to  the  Deputy  Secretary  to  be 
placed  in  effect  on  an  interini  basis  prior 
to  submission  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 
EFFECTIVE  DATES:  The  consultation  and 
comment  period  will  be  extended 
through  close  of  business  August  25, 
1995.  Written  comments  ^ould  be 
received  by  the  end  of  the  consultation 
and  comment  period  to  be  assured 
consideration.  Comments  may  be  sent 
to:  Mr.  Tyler  Carlson,  Area  Manager, 
Phoenix  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  6457. 
Phoenix.  AZ  85005-6457.  (602)325- 
2523. 

SUPPLEMENTARY  INFORMATION:  The  power 
rates  for  the  BCP  are  established 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C  7101  et 
seq.).  the  Reclamation  Act  of  1902  (43 
U.S.C  391  et  seq.).  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C  485h(c))  the  Colorado  River  Basin 
Project  Act  of  1968  (43  U.S.C.  1501  et 
seq.),  the  Colorado  River  Storage  Project 
Act  (43  U.S.C  620  et  seq.),  the  Boulder 
Canyon  Project  Act  (43  U.S.C.  617  et 
seq.),  the  Boulder  Canyon  Project 
Adjustment  Act  (43  U.S.C.  618  et  seq.), 
the  Hoover  Power  Plant  Act  of  1984  (43 
U.S.C  619  et  seq.),  the  General 
Regulations  for  Power  Generation. 
Operation.  Maintenance,  and 
Replacement  at  the  Boulder  Canyon 


Project.  Arirona/Nevada  (43  CFR  Part 
431)  published  July  1. 1986,  (51  FR 
23960)  on  and  the  General  Regulations 
for  the  Charges  for  the  Sale  of  Power 
From  the  Boulder  Canyon  Project.  Final 
Rule  (10  CFR  Part  904)  published 
November  28, 1986.  (51  FR  43124)  on 
the  Procedures  for  Pubfic  Participation 

in  Power  and  Transmission  Rate 

Adjustments  and  Extensions  (10  CFR 
Part  903)  published  September  18, 1985. 
(50  FR  37837)  on  and  the  DOE  financial 
reporting  policies,  procedures,  and 
methodology  (DOE  Order  No.  RA  6120.2 
dated  September  20. 1979). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10. 1993  (58  FR  59716).  the 
Secretary  of  Energy  delegated:  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  sudi  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18. 
1985,  (50  FR  37835). 
AVAIUBIUTY  OF  INFORMATION:  All 
brochures,  studies,  comments,  letters, 
memoranda,  and  other  documents  made 
or  kept  by  Western  for  the  purpose  of 
developing  the  proposed  rates  for 
energy  and  capacity  are  and  will  be 
made  available  for  inspection  and 
copying  at  the  Phoenix  Area  Office.  615 
South  43rd  Avenue,  Phoenix.  Arizona 
85005. 

Issued  at  Washington,  DC,  August  10, 
1995. 

JoellCBiwlow, 

Assistant  Administrator  for  Washington 
Liaison. 

[FR  Doc.  95-20657  Filed  8-18-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[CA1O6-6-6805;  Fm.-«280-7] 

Congrassionai  Action  Rescinding 
Caiifomla  Federal  Implementation 
Plans;  CanceHaUon  of  Put>lic  Hearing 

AQENCY:  Environmental  Protection 

Ag«icy(EPA). 

ACTION:  Notice  of  Congressional  action; 

rescission  of  Federal  implementation 

plans;  cancellation  of  public  hearing. 

SUMMARY:  In  response  to  recently 
enacted  legislation.  EPA  is  announcing 


the  rescission  of  the  Federal 
implementation  plans  (FIPs),  including 
the  regulations  issued  on  February  14, 
1995,  but  not  published  in  the  Federal 
Register.  EPA  is  also  cancelling  a  public 
hearing  regarding  certain  of  the  FTP 
control  measures,  which  had  been 
scheduled  for  June  21, 1995,  in 
Diamond  Bar,  California. 

The  FIPs,  including  the  regulations, 
were  issued  to  attain,  by  the  apphcable 
statutory  deadlines,  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  in  the  Sacramento  and 
Ventura  nonattainment  areas,  and  to 
attain  the  NAAQS  for  ozone  and  carbon 
monoxide  (CO)  in  the  South  Coast 
nonattainment  area. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow  (415)  744-2434.  at  the  Office  o^ 
Federal  Planning  (A-1-2),  Air  and 
Toxics  Division,  U.S.  EPA,  Region  DC. 
75  Hawthorne  Street,  San  Francisco, 
California,  94105-3901. 
SUPPLEMENTARY  INFORMATION:  In  this 
document,  EPA  is  announcing  the 
rescission  of  the  California  FIPs, 
includint;  the  regulations,  issued  on 
Februarv  14, 1995  but  not  published  in 
.   the  federal  Register.  The  FIPs  were 
prepared  ii*  response  to  court  orders 
requiring  EPA  to  promulgate  plans  and 
control  measures  sufficient  to  attain  the 
ozone  NAAQS  in  Sacramento  and 
Ventura  and  the  ozone  and  CO  NAAQS 
in  the  South  Coast  (Los  Angeles)  area  of 
Cahfomia. 

On  April  10. 1995,  legislation  was 
enacted  relating  to  the  FIPs  (Public  Law 
104—6,  Defense  Supplemental 
Appropriation.  H.R.  889).  Chapter  vn  of 
Title  n  of  this  legislation  includes  the 
following  section: 

The  Congress  finds  that  the  1990 
amendments  to  the  Clean  Air  Act  (Public 
Law  101-549)  superseded  prior  requirements 
of  the  Clean  Air  Act  regarding  the 
demonstration  of  attainment  of  national 
ambient  air  quality  standards  for  the  South 
Coast,  VentiuB,  and  Sacramento  areas  of 
California  and  thus  eliminated  the  obligation 
of  the  Administrator  of  the  Environmental 
Protection  Agency  to  promulgate  a  Federal 
implementation  plan  under  section  110(e) 
[sic]  of  the  Clean  Air  Act  for  those  areas. 
Upon  the  enactment  of  this  Act,  any  Federal 
implementation  plan  that  has  been 
promulgated  by  the  Administrator  of  the 
Environmental  Protection  Agency  under  the 
Clean  Air  Act  for  the  South  Coast.  Ventura, 
or  Sacramento  areas  of  California  pursuant  to 
a  court  order  or  settlement  shall  be  rescinded 
and  shall  have  no  further  force  and  effect. 

EPA  believes  that  this  section  of  the 
legislation  effectively  rescinded  and 
voided  the  FIP  attainment 
demonstrations  and  FIP  regulations 
(proposed  at  59  FR  23263-23605,  May 
5, 1994,  and  issued  on  February  14. 


1995,  as  40  CFR  52  Subpart  GGG),  by 
operation  of  law  upon  enactment. 
However,  to  the  extent  that  Congress 
may  have  intended  EPA  to  act  pursuant 
to  the  legislation.  EPA  hereby 
announces  that  it  has  withdrawn  the  FIP 
notice  of  final  rulemaking,  including  the 
FIP  regulations  in  their  entirety  (40  CFR 
52.2950  to  52.2975.  40  CFR  52.3002, 
and  40  CFR  part  52,  subpart  GGG, 
appendixes  A  and  B). 

La  its  final  FIP  notice,  EPA  combined 
action  promulgating  the  FIP  with  action 
on  certain  California  state 
implementation  plan  (SIP)  provisions. 
In  light  of  the  Congressional  action 
voiding  the  FIP,  EPA  has  had  to  recast 
the  SIP  rulemaking  to  separate  it  from 
the  FIP.  In  the  Proposed  Rules  and  Final 
Rules  sections  of  this  issue  of  the 
Federal  Register,  EPA  reissues  proposed 
and  final  actions  on  Cahfomia  SIP 
provisions  which  were  also  issued  on 
February  14, 1995.  in  association  with 
the  FIP  action. 

Dated:  August  14. 1995. 
Carol  M.  Browner. 
Administrator 

[FR  Doc  95-20599  Filed  8-ia-95;  8:45  am) 
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[FRL-5282-3] 

Common  Sense  Initiative  Council 
(CSIC);  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 

CSIC  Petroleum  Refining  and  Printing 

Sector  Subcommittee  Meetings;  Open 

Meetings. 

SUMMARY:  Pursuant  tothe  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Petroleum  Refining  and  Printing  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Council  (CSIC)  will  meet  on 
the  dates  and  times  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  meetings  will  be  on  a  first-come  basis. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the  two  Sector 
Subcommittee  announcements  below. 

(1)  Petroleum  Refining  Sector 
Subcommittee — September  11-12, 1995 

The  Common  Sense  Initiative 
Council,  Petroleum  Refining  Sector 
Subcommittee  (CSIC-PRS)  will  hold  an 
open  meeting  on  Monday,  September 
11.  1995,  from  8  a.m.  to  5:30  p.m.,  and 
Tuesday,  September  12, 1995,  from  8 
a.m.  to  1  p.m.,  at  the  Executive  Tower 
Inn,  1405  Curtis  St..  Denver.  CO.  (303) 
571-0300. 


The  meeting  will  address  the  one-step 
Reporting/Public  Access  Project  work 
plan;  participants  will  also  continue 
work  on  projects  related  to  pubUc 
participation,  regulatory  reform,  and 
training. 

Anyone  may  submit  written 
comments  prior  to  the  meeting.  One 
hour  of  meeting  time  will  be  set  aside 
for  oral  presentations  by  members  of  the 
pubhc.  Presentations  will  be  scheduled 
from  4:00  p.m.  to  4:30  p.m.  on  Monday, 
and  from  10:30  a.m.  to  11:00  a.m.  on 
Tuesday.  In  general,  each  individual  or 
group  making  any  oral  presentation  will 
be  limited  to  a  total  of  five  minutes. 

For  further  information,  contact  Meg 
Kelly  of  the  Office  of  Solid  Waste  and 
Emergency  Response,  at  (703)  308-8748. 


(2)  Printing  Sector  Subcommitte 
September  12-13, 1995 

The  Common  Sense  Initiative 
Council.  Printing  Sector  Subcommittee 
(CSIC-PSS)  is  conducting  an  open 
meeting  on  September  13. 1995.  This 
meeting  will  take  place  from  9:00  a.m. 
until  11:30  a.m.  The  Subcommittee  will 
meet  at  the  Holiday  Inn  University 
Center.  100  Lytton  Ave.,  Pittsburgh,  Pa. 
15213-3796.  The  telephone  number  for 
the  hotel  is  (412)  682-6200.  The 
workgroups  will  meet  the  day  before  on 
September  12,  1995  from  approximately 
10K)0  a.m.  until  about  5:30  p.m. 
Workgroups  will  also  meet  on 
September  13, 1995  from  approximately 
1:00  p.m.  until  about  3:00  p.m.  The 
workgroups  will  meet  at  the  Graphic 
Arts  Technical  Foundation.  4615  Forbes 
Avenue,  Pittsburgh,  Pa.  15213.  The 
telephone  number  for  the  Foundation,  is 
(412)  621-6941. 

The  purpose  of  the  Subcommittee 
meeting  is  to  discuss  the  projects  under 
consideration  by  the  Subcommittee  and 
the  Subcommittee  workplan.  The 
purpose  of  the  workgroup  meetings  the 
day  before  is  to  further  develop  the 
workplan  for  these  projects.  Agendas 
will  be  available  September  5, 1995. 

Limited  time  will  be  provided  for 
members  of  the  public  wishing  to  make 
an  oral  presentation  or  comments  at  the 
Subcommittee  meeting. 

For  further  information,  contact 
Ginger  Gotliffe  of  EPA's  Office  of 
Enforcement  and  CompUance  Assurance 
at  202-564-7072,  or  Nancy  Qchowicz 
of  EPA's  Region  III  at  (215)  597-2030. 

Inspection  of  CSIC  Documents 

Documents  relating  to  the  above 
topics  will  be  publicly  available  at  the 
meetings.  Thereafter,  these  documents 
and  the  CSIC-PRS  and  CSIC-PSS 
meeting  minutes  will  be  available  for 
public  inspection  in  room  2417M  of 
EPA  Headquarters,  Common  Sense 
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Initiattv*  Program  Staff.  401  M  Street. 
SW.  Waihington.  DC,  (202)  260-7417. 
CSIC  information  can  be  accessed 
electianically  through  contacting 
Katharine  Brown  at 
brownJatherineABpamail.epa.gov. 

Dated:  August  15, 1995. 
PiadiBOt  Gofiwtii. 
Dattgnated  Federal  Offkar. 
(FR  Doc  9S-20670  Piled  8-18-95;  8:45  am] 
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Wart*  leoMion  pool  Ptant  Review 
Commmae  of  the  Nattonal  Advtaory 
Counei  for  Envhonmentai  PoNey  and 
Technology;  Notice  of  Public  Meeting 


r:  Environmental  Protection 
Agancy. 
ACnON:  Nodce  of  public  meeting. 


r:  Undw  the  Federal  Advisory 

Committae  Act.  Pub.  L  92-463  (5  U.S.C 
App.  2),  EPA  hereby  gives  notice  of  a 
two-day  public  maedng  of  the  Waste 
laolatkm  Pilot  Plant  (WIPP)  Review 
CuBunittae  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  This  will  be  the 
third  meeting  of  the  WIPP  Review 
Coounittee.  whoae  purpose  is  to  provide 
advice  to  the  EPA  regarding  EPA's 
regulatfxy  oversight  of  the  Department 
of  Energy's  WOEi  WIPP  activities 
.  pursuant  to  the  1992  WIPP  Land 
Wididrawal  Act  The  purpose  of  the 
ptddic  meeting  is  to  obtain  NACEPTs 
advice  on  three  issues,  each  raised 
during  the  initial  public  comment 
period,  that  are  related  to  EPA's 
propoeed  criteria  (40  CFR  Part  194)  for 
tJBtBrmining  whether  the  WIPP  ccHnplies 
widi  EPA's  previously-issued 
radioecdve  wraste  disposal  standards  (40 
CFR  Part  191).  The  meeting  and  related 
background  information  are  described 
in  more  detail  below. 
DATIS:  The  EPA  NACEPT  WIPP  Review 
Committee  public  meeting  will  take 

Elaoe  Smtember  6-7, 1995  and  will  be 
eld  at  the  Hyatt  Regency,  330  Tijeras, 
NW..  in  Albuquerque.  NM.  The  meeting 
will  begin  on  September  6  at  9  a.m.  and 
end  at  4:10  pjn.  The  meeting  will 
resume  the  following  day,  September  7, 
at  9  ajn.  and  end  at  3  p jn.  The 
Committee  vdll  Ineak  for  lunch  from 
approximately  12  noon  to  1  p.m.  both 

•:  Cofrfea  of  materials  related 


to  EPA's  propoeed  compliance  criteria, 
deecribnn  further  below,  are  available  to 
the  public  at  EPA  Docket  No.  A-92-56 
maintained  at  the  following  addresses: 


(1)  Room  1500  (first  Horn  in  the 
Waterside  Mall  near  the  Washington 
Information  Center),  U.S.  Enviroimiental 
Protection  Agency,  Air  Docket,  401  M 
Street,  SW.,  Washington,  DC  20460 
(open  from  8  a.m.  to  4  pjn.  on 
weekdays);  (2)  EPA's  docket  in  the 
Government  Publicati(His  Department  of 
the  Zimmerman  Library  of  the 
University  of  New  Mexico  located  in 
Albuquerque,  NM  (open  from  8  a.m.  to 
9  p.m,  on  Monday  through  Thursday,  8 
a.m.  to  5  pjn.  on  Friday,  9  ajn.  to  5  p.m. 
on  Satunuy,  and  1  pjn.  to  9  pan.  on 
Sunday):  (3)  EPA's  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe,  located  at  1600  St  Michaels  Drive, 
Santa  Fe,  NM  (open  from  8  a.m.  to  12 
midnight  on  Monday  through  Thursday, 
8  a.m.  to  5  p.m.  oa  Friday,  9  a.m.  to  5 
p.m.  on  Saturday  and  1  pjn.  to  9  p.m. 
on  Sunday);  and  (4)  EPA's  docket  in  the 
Municipal  Library  ofCarMMd,  NM. 
located  at  101  South  Halegueno  (open 
bom  10  a.m.  to  9  pjn.  on  Monday 
through  Thursday.  10  ajn.  to  6  pjn.  on 
Friday  and  Saturday,  and  1  pjn.  to  5 
p.m.  on  Sunday).  As  provided  in  40  CFR 
Part  2.  a  reasonable  foe  may  be  char;^ 
for  photocopying  docket  materials. 
FOR  FURTICII  airOIIATIOM  OONTACT: 
Martin  OSiitt.  Office  of  Radiation  and 
Indoor  Air.  Criteria  and  Standards 
Divisicm.  Mailcode  6602J,  401  M  Street. 
SW..  Washington.  DC  20460;  telephone 
(202)  233-0310.  for  questicms  and 
informatiim  about  the  compliance 
criteria  discussion  topics  for  this 
meeting.  For  general  questions  or 
infcnmation  on  the  meeting  logistics 
contact  Rafaela  Ferguson.  Office  of 
Radiaticm  and  Indoor  Air,  (202)  233- 
9362  or  call  EPA's  24-hour  toll-free 
WIPP  hiformation  Line.  1-800-331- 
WIPP. 

at^PLBIENTARY  MFOMIATION: 

LBackgrouad 

The  Department  of  Energy  has 
propoeed  to  use  the  WIPP.  located  in 
Edc^  County.  New  Mexico,  as  a  deep 
geologic  repodtory  for  the  disposal  of 
tiansuranic  radioactive  waste  generated 
by  nuclear  defense  activities.  The  1992 
Waste  Isolation  Pilot  Plant  Land 
Withdrawal  Act  Pub.  L.  No.  102-579, 
calls  for  EPA  to  perform  several 
regulatory  activities  for  the  WIPP 
including:  (1)  Issuing  radioactive  wa6te 
disposal  standards;  (2)  establishing 
criteria  for  EPA  to  determine  whether 
the  WIPP  complies  with  the  radioactive 
waste  disposal  standards;  and  (3) 
certifying  whether  DOE"*  WIPP  facility 
complies  vnih  the  disposal  standards, 
iMsed  on  a  DOE-submitted  compliance 
certificatiMi  application.  See  section  8 
of  the  WIPP  Land  Withdrawal  Act  The 


WIPP  Land  Withdrawal  Act  prt^ibits 
DOE  from  commencing  emplacement  of 
transuranic  waste  at  WiPP  imtil  EPA 
certifies  that  the  WIPP  facility  will 
comply  with  EPA's  radioactive  waste 
disposal  standards.  See  section  7(b)  of 
the  WIPP  Land  Withdrawal  Act. 

EPA  has  issued  final  radioactive 
waste  disposal  standards,  which  are 
codified  at  40  CFR  Part  191.  See  58  FR 
66398  (Dec  20, 1993).  EPA  has  also 
proposed  criteria  for  certifying  whether 
the  WIPP  facility  will  comply  with 
EPA's  radioactive  waste  disposal 
standards,  to  be  codified  at  40  CFR  Part 
194.  See  60  FR  5766  (Jan.  30, 1995).  EPA 
recently  announced  the  reopening  of  the 
public  comment  period  on  the  proposed 
compliance  criteria  for  45  days.  See  50 
FR  39131  (Aug.  1, 1995).  EPA  intends  to 
issue  the  final  compliance  criteria  in  the 
Federal  Register  in  February  1996.  The 
public  is  referred  to  the  December  20. 
1993  and  January  30, 1995  Federal 
Register  notices  for  more  detailed 
information  about  EPA's  regulatory 
activities  at  the  WIPP. 

n.  NACEPT  WIPP  Review  Committee 

MeetiBg 

The  NACEPT  WIPP  Review 
Committee  is  scheduled  to  discuss  three 
issues  related  to  EPA's  proposed  40  CFR 
Part  194  compliance  criteria.  See  60  FR 
5766.  As  noted,  the  meeting  will  be  held 
on  September  6-7, 1995  and  wjll  be 
oftmx  to  thepublic. 

The  WIPP  Review  Committee  is 
scheduled  to  discuss  the  following 
issues: 

(1)  Should  credit  be  given  for  the  use 
of  passive  institutional  controls? 

(2)  What  criteria  should  the  Agency 
use  to  select  the  activities  that  should 
have  a  requirement  for  peer  review? 

(3)  The  WiPP's  compliance  with  40 
CFR  Part  191  is  based,  in  part,  on 
"release  limits"  for  each  radionuclide, 
lliese  release  limits  must  be  determined 
based  on  the  physical  state  of  the  waste 
at  a  fixed  point  in  time  and  will  vary  in 
size  depending  on  the  fixed  time  that  is 
chosen.  What  time,  relative  to  the  time 
the  WIPP  is  badifilled  and  sealed, 
should  the  Agency  specify  for 
determining  the  release  limits? 

EPA  stanwill  make  a  presentation  to 
'   the  Committee  on  each  of  the  three 
issues  and  the  status  of  EPA's  efforts  to 
finalize  the  WIPP  compliance  criteria. 
The  Committee  is  scheduled  to  hold  an 
open  discu8si(m  of  the  criteria  issues 
that  have  been  presented  by  the  EPA. 

Any  member  of  the  pubhc  may 
submit  a  vritten  statement  to  the 
Committee.  In  addition,  on  Septembw  7, 
a  limited  period  of  time  for  oral  public 
comment  to  the  Committee  will  be 
{Movided. 
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Any  written  statements  submitted  to 
the  Committee  and  detailed  minutes  of 
the  Committee  meeting  will  be  included 
in  the  EPA  public  docket  identified  in 
the  AOOmaact  section  of  this  Notice. 


FEDERAL  TRAOE  OOMMSSION 

Qranling  of  Raquaat  for  Early 
TannlnallMioniiaWBillng  Pa 
Under  Iha  Pramaigar  Mottfleatton 


Dated:  August  14, 199S. 

Maryaracheb. 

AiMistantAdminittmtarforAirand 
Radiation. 

(FR  Doc  9S-20669  FUml  8-18-95;  8:45  am] 


Section  7A  of  die  Oayton  Act.  15 
U.S.C  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
hnprovements  Act  of  1976.  requires 
pwsons  contnnplating  certain  mergen 
or  acquisitions  to  oive  the  Federal  Trade 
Commisaion  and  me  Assistsnt  Attorney 
Gennal  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  sudi  plans.  Section 


7A(bX2)  of  the  Act  permiu  die  ^ 
in  individual  cases,  to  terminate  diis 
waiting  period  prior  to  its  expirrtian 
and  requires  that  notice  of  this  action  be 
published  fai  tike  Federal  IsgMv. 

The  following  transections  were 
grsnted  early  terminstion  of  the  waitbig 
period  provided  Iqr  law  and  the 
premerger  notification  rules.  Ilie  grants 
were  made  by  the  Federal  Tirade 
Commisdon  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  raqpect 
to  these  proposed  acquisiticms  dnrii^ 
the  applicable  waitii^  period. 


Transactions  Granted  Early  Termmation  Between:  073195  and  081 195 


r 


Name  of  acquiring  person,  neme  of  eoquired  person,  name  ol  ao9*ed  erNRy 


t^J?'***j!5!^?'***'^^^*™****'S*'****»Contmunl^^  

iT^SSmaJHH^^^  "Sp-^j^y  °*  Chartea  A  Sanwnona.  Semmons  Cunsmicelw  of  Pennsy>»MiB.  Iric. 
SymanlscCoiporaHon.OslrinaCorporalion.Oelrii«Cofporalon  -t^-.   "- 


me. 


Henkal  KQaA  (a German compeny),  Oenehurst LMM.  A.CM.  (inAurtraiim oorn^ 

Conseco.  Inc.,  CCP  msurance.  Inc.,  CCP  Insurwioe,  Inc. 

Afoedan  OMporaion.  Aicadsn  Partners.  LP..  AicedM  Pmmen,  LP. ~ 

WeWuCsraon.  Andaraon  ASlowe  VI.  LP..  EJV  Pwmers.  LP..  EJV  Pwtows.  LP 

PramlerPertis  Inc,  Qummtf  neewurance  Corporalon.  Funims  P«ks,  Inx 

nJJTyw?  ^!.]^*?"'*^'  ^'^^  *       mcorpofslsdL  Morgvt  Quratty  Tn«l  Conpwiy  of 

gi^qBiporatovMarsNiicw;^^^  .•;: 

^Man  OorpwaHon.  Rsaunsx.  Inc.,  Reeumix.  Inc. 


«_ir  -; Company.  Diatnond  Wood  Produdsjn^  Olaniond  Wood  Ptoduds.  inc. 

SolKey  Msmaiional  ln&.  fHiiure  Vision  HoUhg.  Inc..  Future  VWon  Hoidtaa.  hK. 

"-*-»■-« ^»tsnisPLC.AIenMei8els.d«dsnSMsBusinsssiita!l*ies.lne. 


5y!?.^V*y«  Sy*""*  PLC^Mtehesi  TrdM,  Qsrtsn  State  BuslneseMacl*m.  Inc. 

FhMsl  V.  Umptisnow.  Jr..  Shoney^  Inc..  Shoney^  Rstf  EsMs.  kc 

ThsPruteM  Jneoranoe  CcM««ny  of  A^^ 

BamapdC^Shemian  (a  Canedanperson).  Eon  Leba.  Inc.  M^  Ptanwauiicds.  Inc. 


iSTlif?^ '«*'**^  "n^' Si  "Jly  ■"'^Company,  a  Lly  and  Co.1^^ 
W.D.  Oonyeny.  mc^  Ricaido  F.  Qonmez  Luda.  Qonzdaz  Padn  Ca 


PMN  No. 


awton  Inwsslment  Tn«t.  Apedw  Corporaiion,iylWJ»etrolBun  CorporaloiVApadie  & 
FwfcjrD^jtopmjihn^^ 


Arte  R.McFenin.Sut)ury.  Inc..  South  Coed  Tennind.lnc. 


P^rtnanoe  (a  Frsndicon<>any).EXORQroi<^  Georgia  Marble  Hd*»Oofpoidkw 
nwCReeouoea  Corporation.  Don  W.MMr.lMrPlpelneCorporalionr 


SSH^^^HT^  *r^-SS^  •'Uf**'  ^**  ^  Commerce.  America's  Favorts  CMcke^  ConvW  -^^ 

Men!  Lynd)  &  Co..  Inc,  Sndh  New  Court  PLC.  Sndh  New  Coiit  Pt£ 

C.R.  Baid.  mc  MedChem  Produds.  Inc.,  MedChem  Pioductt.  mc -. 11 

Robert  W.  Ptader.  Nonhwedsm  Putic  Service  Conpwy.  SYN  mc ~"Z1 

QJJJJJJJon  Charllabie  Founddloa  Phi(p  Morris  Conp^ 


»J[J"^  Sarta  Cna  Msdcd  amic  (a  generd  partnership).  Santa  Cna  Medcd  On^ 

^^??5?^'  ^•'  ****  *  Co..  Inc..  Medco  Bettaviord  Care  Corporaton 

SunGard  Data  Sysisma  mc.  Jan  M.  Lodd.  midus  CorporaHon Z. JT 

^Ensrgy  Corporation.  MarimQ.Lagina.  Terra  Energy  Ltd. 

HBO  A  Company.  CMoom  Inoorporded.  CMoom  Incorporated  ' _     ""Z 

Jerry  L  WordBwofV),  Fiagdar  Companies.  Inc.  TWS  200  Corp. 

QATXCorporetion.  Otympic  Pipe  Une  Company.  Oiynvic  Pw»  Une  Corrpeny ZZZZZZZ 

Chridopher  Market.  Venoor.  Inc.  Vencor.  mc iTL 

BruosL  Budv.  Venoor.  mc.  Vencor.  mc T 

CdKsp,  ACP  Hddng  Con«>eny.  ACP  Hddng  Compeny  .„ JZl 

Alance  Eiaertainmant  Corp..  Devid  H.  Schiang.  One  Way  Records,  mc  wd  baja  Vu  lyludc.  mc  '..'ZZZ1Z1 


96-aoos 

0701/96 

96-2086 

07/31A6 

9fr-20e7 

07i31A6 

96-2167 

07/31/96 

96-2168 

07/31196 

96-2168 

07/31/K 

96-2171 

07/S1IK 

96-2173 

armm 

96-2177 

07O1A6 

96-2178 

07/S1A6 

96-2181 

armm 

96-2182 

07/31 A6 

96-218S 

07/31A6 

96-«t84 

07/31/B6 

96-«197 

07/31A6 

66-2200 

07/31M 

96-2201 

07/S1/B6 

96-S203 

07/31/96 

96-2204 

07/31« 

96-2210 

07/31M 

96-2213 

07O1A6 

66-2221 

07A1M 

96-2223 

07/31/96 

96-2226 

07/31/96 

96-2226 

07/81/K 

96-2231 

07ai/B6 

96-2232 

07/31/86 

96-2236 

07/31/86 

96-2243 

07/31/96 

96-2246 

07i91/K 

96-2247 

07/31/86 

96-2261 

OT/iMK 

96-1644 

oenMK 

96-2161 

06(01/86 

96-«180 

06101/96 

96-4116 

06«2«6 

96-2229 

06102/96 

96-2234 

06^/86 

96-2164 

aSMM 

96-2202 

06m« 

96-2206 

0eO4«6 

96-2230 

06104/86 

96-2236 

06O4A6 

96-2244 

06O4A6 

96-2249 

0W04A6 

96-2260 

06/M/86 

96-2251 

0WM/B6 

96-22S2 

OBMIK 
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Transaotkxs  Granted  Eafily  Termination  Behmeen:  073195  and  081 195— Continued 


Nanw  o(  acquiring  person,  name  of  aoQuirad  person,  nsme  o(  acquired  entity 


Peter  Howard,  Comair  Rolron,  Inc.,  Comair  Rotron,  Irxx  »...__«_»«._»_«-_«..-...._................_ 

Total  SA,  Richard  J.  Mooney,  Mooney  Oil  Corporation 

Terwt  Healthcare  Goiporalion,  Venoor,  Inc.,  Vencor,  Inc. ___.............„... ..........„..„_.„.... 

Eka  Corporaliorv  imamalionale  Nederlanden  Qroep  N.V.,  First  of  Georgia  Insurance  Company 

dympus  QnxMth  Fund  U,  LP..  Lincoln  Industries,  Inc.,  Hetoraska  Book  Company,  Inc 

Cargi,  Incorporated,  Don  Tyson,  Tyson  Foods,  Inc, „ . 

Don  Tyson,  c/o  Tyson  Foods,  Inc.,  Cargill,  Incoporated,  CargI,  Incorporated  < 

First  C^  Financial  Corporation,  Supervalu  Inc.,  Supervalu  Inc.  Assets  

Service,  Inc,  WRI  Hokfings,  Inc.,  Hospitality  Venture,  a  Texas  general  partnership. 

Code,  Hennessy  &  Simmons  II.  LP.,  Weasler  Engineering,  Inc.,  Weasier  Engineering,  Inc  

RPM,  Inc,  Narragansett  Capital  Partners— A,  LP.,  Narragansett^DSI  AoquisiHon  Co.,  Inc 

Narragansett  Capilal  Paitnsis   A,  LP.,  RPM,  Inc.,  RPM,  Inc „ 

Melon  Bank  Corporatton.  Metropoiton  Life  Insurance  Company,  Metmor  Financial,  Inc 

W.  R.  Grace  &  Co.,  Dallas  Nepivotogy  Associates,  Dallas  Nephrotogy  Associates 

HeUman  &  Friedman  Capilal  Partners  III.  LP.,  General  Electric  Compmy,  PMG  HokSngs,  Inc  and  Patrick 

Me(ia  Group,  Inc _ „ „ 

Kari  Eller,  Eller  Medto  Company,  EBer  Medta  Company  

Helman  A  Friedman  Capital  Partners  III,  LP.,  EHer  Medn  Company,  Eler  Medte  Company 

Norman  D.  Black,  Jr.,  Trust  A.,  Kenneth  R.  Thomson  (a  Canadteviperson),  Thomson  Newspapers  Hokings  & 

Thomson  Newspapere  (Ml) 

Cedl  Heflei,  Mambisa  Broadcasting  Corporatkm,  Viva  America  Medtei  Group „ 

The  Spartan  RadtocasMng  Company,  ML  Medta  Opportunity  Partners,  LP.,  Avant  Developmeni  Company 

VWR  Corporation,  Baxter  Intematkmal  Inc,  Baxter  Healthcare  Corporatmn „. 

E.  Merck.  VWR  Coiporatnn,  VWR  Corporatkm 

Morgan  Stanley  Group  Inc.,  Jefbey  H.  Smulyan,  Emmis  Broadcasting  CorponBtk)n „. 

Texaco  Inc,  SCEoorp,  Mtoskm  Energy  Methane  Company 

Phoenix  Home  Life  Mutual  Insurance  Company,  Dulf  &  Pheipe  Corporalkm,  Duff  &  Phelps  Coiporalion 

South  West  Water  pic.  Cart  Zeiss  Stiftung,  Great  Lakes  Instruments,  Inc 

Daimler-Benz  AG,  ABB  Daimler-Benz  Transportatnn  Ltd.,  ABB  Daimler-Benz  Transportatfon  Ltl _ 

BBC  Brown  Boveri  Ltd.,  ABB  Daimler-Benz  Transportatnn  Ltd.,  ABB  Datmier-eenz  Transportation  Ltd. 

ASEA  AB,  ABB  Daimler-Benz  Transportatkxi  Ltd.,  ABB  Daimler-Benz  Transportation  Ltd.  ...„ 

An  unnamed  irrevocatste  tmst  c/o  Bellwether  Invest  Pte,  Saratoga  Partners  III,  LP.,  U.S.I.  Hokings  Corpora- 

tk)n _..«..„ I 

Hfcks.  Muse,  Tata  &  Furst  Equity  Fund  H,  LP.,  Horner  C.  diii  Jr.,  ciiiii  1^^^ 

HeaNh  Midwest.  Parte  Lane  Medteal  Center  of  Kansas  City,  Inc,  Pwk  Lane  Medtoal  Center  of  Kansas  City, 

Inc 


The  Shenwn-WHBams  Company.  CorvLux  Coatings.  Inc.,  CorvLux  Coatings,  Inc 

Peter  Kiewit  Sons'  Inc,  Buffalo  VaMey  Telephone  Company,  Buflato  Valley  Telephone  Company 

George  L  Argyros,  Aurelo  F.  Barroto  III,  Dogkx),  Inc  „ _ „. 

New  England  Mutual  Life  Insurance  Company,  Hanis  Associates  LP.,  Harris  Assodatas,  LP 

Glenn  R.  Jones.  CohJirMi  Assodatss.  L.P..  The  Virginia  Systems 

GokJer,  Thoma,  Cressey,  Rauner  Fund  IV,  LP.,  Steven  A.  and  Sheri  B.  ktolman,  m  Martceting  Sen/tees,  Inc  . 

Hicks,  Muse.  Tate  &  Furst  Equity  Fund  II,  LP.,  Travelers  Group  Inc,  The  Travelers  Insurance  Company 

Hartwur  Group  InvesHnents  III.  LP..  WWiam  R.  Zimmerman,  Reedrifl,  Inc 

Recoton  Corporatkyi,  Chu  Nin  riu,'STD  IntematMnal  HokJing  Limited  

Tenet  Healthcare  Corporatwn,  MelhodM  Health  Systems,  Inc.,  Methodist  Hospital  of  Jonesboro,  Inc 

Rdbett  B.  McKeon,  The  British  Petroleum  Company  p.l.c,  BP  Chemtoals  (Hitco)  Inc _ „ 

PhyCor,  Inc,  Casa  Blanca  Clinic.  Ltd..  Casa  Blanca  CSnte,  LU.  

Janws  A.  Patlison  (a  Canad»n  person),  Bernard  H.  Bignon,  Pee  Dee  News  Co.  and  Central  News  Co. 

TPG  Partners.  LP.,  Marshnntow  Aoquisitnn  Corp..  Marshmaltow  Acquisitkxi  Corp 

TPG  Partners.  LP.,  Philip  Monis  Companies,  Inc..  Kraft  Foods,  Inc 

Microsoft  Corporation.  Motxie  TelecommunKatkxi  Technologies  Corp.,  Mobile  Teleoomnsjnkafion  Jetih- 

notogiesCorp „ 

LCI  htemattonal.  Inc.,  Corporate  Telemanagement  Group,  Inc.,  CorpimlB  Telemanagement  Group.  Inc  ..» 

Thyssen  AkbengeseNschaft,  Ignazk)  Cangiatosi.  Vinyl  Buikfing  Products,  Inc _ . 

Darren  R.  Wells,  Southwestern  Life  Corporatkxi.  Integrity  Natksnal  Ufe  Insurance  Company 

Senrico,  Inc.,  Lehman  Brothers  HokSngs,  Inc.,  Kan/Del  Hotel  Investment  Partners,  LP 

RonaM  N.  Tutor.  Morrison-Knudsen  Corporatwn.  Morrison  Knudsen  Investments,  Inc 

Host  Marriott  Corporatksn,  Potomac  Hotel  Lim«ed  Partnership.  Potomac  Hotel  Limited  Partnership „ 

Lomak  Petroleum,  Inc,  Partw  &  Parsley  Petroleum  Company,  P»ker  &  Parsley  Devetopment  LP 


PMNNo. 


Data 


95-2253 

0»04/9S 

95-2254 

06A>4/95 

95-2256 

08/04/95 

95-2257 

06^)4/95 

95-2269 

08/04/95 

95-2270 

08/04/95 

95-2271 

08A)4/96 

95-2273 

0eA>4/96 

95-2276 

08/04/95 

95-2279 

08/04/95 

95-2290 

08/04/95 

95-2291 

06/04/95 

95-2297 

08/04/95 

95-2215 

08A)7/9S 

95-2262 

08/07/95 

95-2263 

08/07/95 

95-2264 

08A)7/95 

95-2277 

08/07/95 

95-2278 

0eA)7/95 

95-2284 

06/07/95 

95-1823 

06/08/95 

95-1827 

08/08/95 

95-2193 

08/08/95 

95-2282, 

^  .    06»8«5 

95-225£ 

K^08«)9«5 

95-23o£ 

%f^ni8/D8/95 

95-1500 

08/10/95 

95-1501 

08/10/95 

95-1502 

08/10/95 

95-2134 

08/1 0«5 

95-2260 

06/10/95 

95-2275 

08/10/95 

95-2218 

06/11/96 

95-2283 

06/11/96 

95-2299 

06/11/95 

95-2302 

06/11/95 

95-2303 

08/11/95 

95-2305 

08/11/95 

95-2306 

08/11/95 

95-2310 

06/11/95 

95-2311 

06/11/95 

95-2313 

08/11/96 

95-2316 

08/11/96 

95-2318 

08/11/96 

95-232a 

08/11/95 

95-2323 

08/11/95 

95-2324 

08/11/96 

95-2326 

08/11/96 

96-2327 

08/11/96 

95-2328 

08/11/96 

95-2330 

08/11/96 

95-2337 

08/11/96 

95-2340 

08/11/95 

95-2341 

08/11/95 

95-2342 

08/11/95 
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For  Further  Information  Contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Conunission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C  20580,  (202)  326- 
3100. 

By  Director  of  tlie  Commiiwion. 
BsB)sniln  L  Ben—n, 
Acting  Secntaiy. 

(FR  Doc  95-20656  Piled  8-18-95;  8:45  am] 
MXSIQ  coot  S7SS-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlidren  and 
FamUiee 

Agency  Information  Collection  Under 
0MB  Review 

Title:  National  Evaluation  of  Rimaway 
&  Homeless  Youth — ^Follow-Up  Study. 
PA<B  No.:  0980-0217. 


Description:  This  evaluation  of  the 
services  and  long-term  effects  of 
Services  provided  by  runaway  and 
homeless  youth  centers,  will  be  used  by 
program  managers  and  child  welfare 
planning  and  administradve  staff,  to 
improve  their  overall  effectiveness. 

Respondents:  Individuals  ot 
housdiolds. 


Num- 
ber of 

re- 
spond- 
ents 

Number 

ofra- 

sponsas 

spond- 
ent 

Aver- 

<«• 

burden 

per  re- 
sponse 

Burden 

Sample ™ 

886 

1 

0.86 

751 

i 


estimated  Total  Annual  Burden 
Hours:  751. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Systems,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20047,  Attn:  ACF  Reports  Clearance 
CXficer. 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  on  or  before  September  20, 
1995.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperworic 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  August  9, 1995. 
Raberta  Katson. 

Acting  Director,  Office  of  Information 
Resource  Management. 
(PR  Doc.  95-20642  Filed  8-18-95;  8:45  am] 
MUJNO  coot  4tS4-01-M 


Centers  for  Dieease  Control  aiKl 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Worker 
Exposure  Assessment  and  Hazard  and 
Msdieai  Surveillance  Programs; 
Program  Announcement  534:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 


Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Worker 
Exposure  Assessment  and  Hazard  and 
Medical  Surveillance  Programs — Program 
Announcement  534. 

rime  and  Date:  8  ajn.-5  p.m.,  September 
6, 1995. 

Place:  Courtyard  by  Marriott  at  Executive 
Park,  Meeting  Room  B,  1236  Executive  Park 
Drive,  Atlanta.  Georgia  30329. 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting  will 
Include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Piogrva  Announcement  534. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C..  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Public  Law  92-463. 

Contact  Person  for  More  Information: 
Peivis  C  Major,  Ph.D.,  Health  Science 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  OfBce  of 
the  Director,  National  Institute  for 
Occupational  Safety  and  Health,  CDC,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505,  telephone  304/285-5979 
and/or  404/639-2535. 

Dated:  August  15. 1995. 
Carolyn  J.  Rnaaeil, 

Director,  Management  Analysis  and  Senrices 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(PR  Doc.  95-20626  Filed  8-18-95;  8:45  am] 

BMJJNa  CODE  41SS-1S-M 


Diaease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Health  Services 
Research  in  Occupational  Safety  and 
Health— Program  Announcement  565: 
Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

NAME:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Health  Services 
Research  in  Occupational  Safety  and 
Health — Program  Announcement  565. 

Time  and  Date:  8  ajn.-5  p.m.,  September 
7. 1995. 

Place:  Courtyard  by  Marrion  at  Executive 
Park,  Meeting  Room  B.  1236  Executive  Park 
Drive,  Atlanta,  Georgia  30329. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^m  Announcement  565. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations.  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Infomuition: 
Pervis  C  Major,  Ph.D.,  Health  Science 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  OfBce  of 
the  Director,  National  Institute  for 
Occupational  Safety  and  Health.  CDC,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505,  telephone  304/285-5979 
and/or  404/639-2535. 

Dated:  August  15, 1995. 
Carolyn ).  RusseU, 

Director,  Management  Analysis  and  Senrices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-20627  Filed  6-18-95;  8:45  am] 
MLUNQ  coot  4ie>-t»-M 


Food  and  Drug  Administration 

Adviaory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administraticm, 

HHS. 

ACTION:  Notice. 


7^ 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Circulatory  System  Devices  Panel  of 
the  Medical  Dievices  Advisory 
Committee,  which  is  scheduled  for 
August  21  and  22, 1995.  This  meeting 
was  announced  in  the  Federal  Register 
of  July  21, 1995  (60  FR  37655  at  37656). 
The  amendment  is  being  made  to  reflect 
a  change  in  the  meeting  from  a  2-day  to 
a  1-day  meeting,  to  announce  a  change 
in  the  starting  time  from  8:30  a.m.  to 
7:30  a.m.,  to  make  a  change  in  the 
agenda  for  the  meeting.  The  committee 
will  still  be  provided  with  closed 
presentation  of  data  as  originally 
planned.  The  meeting  place  remains  the 
same.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  21, 1995,  FDA 
announced  that  a  meeting  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Dievices  Advisory  Committee 
would  be  held  on  August  21  and  22. 
1995.  On  page  37656,  in  the  second 
column,  the  "Date,  time,  and  place" 
portion  is  amended,  and  in  the  third 
column,  the  "Type  of  meeting  and 
contact  person"  and  "Open  committee 
discussion"  portions  are  amended  to 
read  as  follows: 

Date,  time,  and  place.  August  21. 
1995,  7:30  a.m..  Holiday  Inn— 
Gaithersbuig.  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg. 
MD. 

Type  of  meeting  and  contact  person. 
Closed  presentation  of  data,  7:30  a.m.  to 
8:30  a.m.;  open  public  hearing,  8:30  a.m. 
to  9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4:30  p.m.; 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450).  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  301-443-8320,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Circulatory 
System  Devices  Panel,  code  12625. 

Open  committee  discussion.  The 
conmiittee  will  discuss  general  issues 
related  to  a  premarket  approval 
application  (PMA)  for  an  automatic 
cardioverter  defibrillator  and  will 
review  and  recommend  the 
reclassification  status  of  nonroller  type 
cardiopulmonary  bypass  blood  pumps 


(i.e.,  centrifugal  piunp)  for  short-term  (6 
hours  or  less)  use. 

Dated:  August  15, 1995. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc  95-20685  Filed  8-16-95;  4:17  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-020-OS-192O-00-4775;  MTM-81618] 

Realty  Action — Exchange 

AGENCIES:  Bureau  of  Land  Management, 
Montana,  Miles  City  District,  Powder 
River  Resdurce  Area,  Interior;  and 
Forest  Service,  Montana,  Custer 
National  Forest,  Agriculture. 
ACTION:  Notice  of  Realty  Action  MTM- 
81618.  Exchange  of  public  and  private 
surface  lands,  acquisition  of  an 
exclusive  public  easement,  and 
jurisdictional  transfer  of  acquired  public 
lands  in  Powder  River  County, 
Montana. 

SUMMARY:  The  following  described 
surface  lands  have  been  determined 
suitable  for  disposal  by  exchange  to  Gay 
Ranch,  Incorporated  under  the  authority 
of  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716). 

Selected  public  surface  land  to  be 
acquired  by  Gay  Ranch,  Incorporated  in 
Powder  River  County,  Montana: 

Principal  Meridian  Montana, 

T.  8  S.,  R.  47  E., 

Sec.  1,  lot  4  and  10. 
T.  6  S.,  R.  48  E.. 

Sec.  12,  SWV4SWV«; 

Sec.  13,  NWV4NEV4; 

Sec.  14.  SEV4SEV4; 

Sec.  15,  SWV4NEV4; 

Sec  22,  NEV4SWV4; 

Sec.  23,  SWV4SWV4,  SEV4SEV4; 

Sec.  24,  NEV4NEV4; 

Sec.  25,  N'/jS'/j. 
T.  7  S..  R.  48  E., 

Sec.  24,  S'/iSW'A,  W'/iSEV«; 

Sec.  25,  Lots  3  &  4,  Y/^/iB^/i,  W'/^ 
T.  8S.,R.48E., 

Sec.  4,  all: 

Sec  5,  N'/j; 

Sec.  6,  lots  1  to  4,  inclusive,  E^/zW^/i,  E'/t; 

Sec.  7,  NEV4,  NEV«NWV4,  NEV4SEV4; 

Sec.  9,  SE'ASWVi; 

Sec.  10,  Ni/iNV2. 
T.  6  S.,  R.  49  E., 

Sec.  17,  SWV4NWV4,  W'/iSWV*; 

Sec.  31,  NEV4NEV4; 

Sec  32,  NWV4NWV4; 

Sec  34,  NWV4SWV4; 
T.  7  S.,  R.  49  E., 

Sec  3,  S'/iSWV4: 

Sec.  4,  N'/iSE'/i; 

Sec.  5,  lots  3  and  4.  S'ANWV4,  Si/tSEV4: 


Sec  20,  NWV4,  N'/iSW'/.; 
Sec.  21,  lot  3  (now  lot  ll)*; 
Sec.  29,  lot  13  (now  lot  19]*; 
Sec.  30,  lots  2  to  4,  inclusive; 
Sec.  30,  SEV4NWV4,  NEV4SWV4; 
Sec.  31,  lots  1  to  3,  inclusive; 
Sec.  32,  lot  2  (now  lot  10]*. 
T.  8  S.,  R.  49  E., 
Sec.  6,  lot  6  (now  lot  11]*; 
Sec.  7,  lots  2  and  4  (now  private  due  to 

erosion]*. 
Approximately  4,561.67  acres. 
•  Final  survey  approval  pending. 

Offered  surface  estate  to  be  acquired 
by  the  U.  S.  Government,  Bureau  of 
Land  Management  in  Powder  River 
County,  Montana: 

Principal  Meridian  Montana, 

T.  6  S.,  R.  48  E., 
Sec.  32,  SEV4SWV4,SV2SEV4; 
Sec.  33,  SWV4SWV4; 
T.  7  S..  R.  48  E., 
Sec.  1,  lots  1  to  7,  inclusive,  SWV4NEV4, 

S'/^NWV4.  SWV4,  W'/2SEV4; 
Sec.  4,  HES  653; 
Sec.  7, 8,  &  17,  HES  991  (minus  17.69  ac 

sold  to  the  State  of  MT  for  the  State  Hwy 

Comm.); 
Sec.  9,  SWV4NEV4NEV4NEV4. 

S'/iNWV4NEV4NEV4,  SWV4NEV4NEV4. 

WV2SEV4NEV4NEV4. 

SEV4NEV4NWV4NEV4, 

E'/^SWV4NWV4^4EV4.  SEV«NWV4NEV4. 

EV2NEV4SWV4NEV4,  SEV4NEV4, 

NV.JNEV4SEV4,  NEV4SWV4NEV4SEV4, 

NWV4SEV4NEV4SEV4; 
Sec  10,  E'/^^WV4^AVV4,  N'ASWV4NWV4; 
Sec  13,  SEV4NWV4,  N'/iSWV4,  NW'ASE'/.; 
Sec  13,  Lot  4,  SWV4SEV4; 
Sec.  14  ft  23,  HES  995: 
Sec.  14  ft  15,  HES  996  (minus  4.73  ac.  sold 

to  the  State  of  MT  for  the  State  Hwy 

Comm.); 
Sec.  15  &  16,  HES  986  (minus  17.92  ac. 

sold  to  the  State  of  MT  for  the  State  Hwy 

Comm.); 
T.  7  S.,  R.  49  E., 
Sec.  7,  SEV4NEV4. 

Approximately  1,961.37  acres. 

Exclusive  Road  Easement  to  be 
acquired  by  the  U.  S.  Government, 
Bureau  of  Land  Management  from  Gay 
Ranch,  Incorporated  in  Powder  River 
Coimty,  Montana: 

Principal  Meridian  Mimtana, 

T.  7  S..  R.  4iB  E., 
Sec.  13,  SW1/4SW1/4; 
Sec.  24,  NW1/4NW1/4. 

Approximately  3.97  acres. 

Acquired  surface  estate  to  be 
transferred  by  jurisdictional  transfer 
from  the  Bureau  of  Land  Management  to 
the  Forest  Service: 

Principal  Meridian  Montana, 

T.  6  S.,  R.  48  E.. 

Sec.  32,  SEV4SWV4,  S'/tSPA; 

Sec.  33.  SWV4SWV4; 
T.  7  S..  R.  48  E., 

Sec.  4,  HES  653: 
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Sec.  7, 8,  ft  17,  HES  991  (minus  17.69  ac 

sold  to  the  State  of  MT  for  the  State  Hwy 

Comm.); 
Sec.  9,  SWV4NEV4NEV4NEV4, 

S^/iNW'ANE'ANE'A,  SW'ANE'ANE'A, 

W'/jSE'ANE'ANE'A, 

SEV4NEV4NWV4NEV4, 
i     EIASWV4NWV4NEV4,  SEV4NWV4NEV4, 

E'/iNE'ASW'ANE'A,  SEV4NEV4, 

N'/jNEV4SEV4,  NEV4SWV4NEV4SEV4, 

NW'ASEiANfEiASE'A; 
Sec  10,  E'/jNfW'ANW'A,  N'/iSW'ANW'A; 
Sec.  14  ft  23,  HES  995; 
Sec.  14  ft  15,  HES  996  (minus  4.73  ac  sold 

to  the  State  of  MT  for  the  State  Hwy 

Comm.); 
Sec.  15  ft  16,  HES  986  (minus  17.92  ac. 

sold  to  the  State  of  MT  for  the  State  Hwy 

Comm.). 
Approximately  1,036.91  acres. 

DATES:  On  or  before  October  5, 1995, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  940,  Miles  Qty, 
Montana  59301  or  Forest  Supervisor, 
Custer  National  Forest,  P.O.  Box  2556, 
Billings,  Montana  59103.  Any  adverse 
comments  will  be  evaluated  by  the  BLM 
Montana  State  Director  or  USPS 
Regional  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior  and  Department  of  Agriculture. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  this  exchange  and 
the  environmental  assessment  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Powder  River 
Resource  Area,  P.O.  Box  940, 
Garryowen  Road,  Miles  City,  Montana 
59301  or  U.  S.  Forest  Service,  Custer 
National  Forest,  2602  1st  Avenue  North, 
P.O.  Box  2556,  Billings,  Montana  59103. 
8UPPt.EMENTARY  INFORMATION:  The 
public  lands  described  above  are 
segregated  item  settlement,  sale, 
location,  and  entry  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  irom  the  mineral  leasing  laws 
nor  irom  exchange  pursuant  to  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  for  a  period  of 
two  years  from  the  date  of  publication 
of  this  notice.  The  exchange  will  be 
made  subject  to: 

1.  A  reservation  to  the  United  States 
of  all  mineral  resources  including  the 
right  to  extract  such  minerals,  a  right-of- 
way  for  ditches  or  canals  in  accordance 
with  43  U.S.C.  945,  and  Montana 
Highway  right-of-way  reservation 
MTM-026230. 

2.  All  valid  existing  rights  of  record 
including  a  road  right-of  way  to  Powder 
River  County,  MTM-59941,  and  a 
telephone  cable  right-of-way  to  Range 
Telephone  Cooperative,  Inc..  MTM- 
59032. 


3.  Fair  market  value  based  on 
accepted  appraisal  methods. 

4.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with  BLM 
policies  and  the  Powder  River  RMP/EIS 
and  has  been  discussed  with  state  and 
local  officials.  The  public  interest  will 
be -served  by  completion  of  this 
exchange  because  it  will  enable  the 
BLM  to  block  up  federal  lands  and 
acquire  access  to  a  block  of  federal 
lands,  and  enable  the  Forest  Service  to 
acquire  inholdings  within  the  Custer 
National  Forest,  and  will  increase 
management  efficiency  of  public  lands 
in  the  area. 
Glenn  A.  Caipenter, 
District  Manager. 

[FR  Doc  95-20625  Filed  8-18-95;  8:45  am] 
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Minerals  Management  Service 

Meeting  of  the  Royalty  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Royalty  Policy 
Committee  (Committee),  under  the 
Minerals  Management  Advisory  Board, 
to  provide  advice  on  the  Department's 
management  of  Federal  and  Indian 
minerals  leases,  revenues,  and  other 
minerals  related  policies.  The 
Department  has  determined  that  the 
establishment  of  this  Conamittee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  (30  U.S.C.  1701)  and 
other  Federal  mineral  leasing  laws. 

Committee  membership  includes 
representatives  from  States,  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
departments. 

The  first  meeting  will  focus  on 
improving  and  streamlining  reporting 
for  production  and  royalties  on  Federal 
and  Indian  mineral  leases. 
DATES:  The  Committee's  first  meeting 
will  be  on:  Tuesday,  September  12, 
1995,  8:00  a.m.-5:00  p.m.  Wednesday, 
September  13, 1995, 8:00  aJii.-5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Stouffer  Concourse  Hotel,  3801 
Quebec  Street.  Denver.  Colorado  80207, 
Telephone  (303) 399-7500. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Clare  Ousted,  Senior  Technical  Advisor 


to  the  Associate  Director  for  Royalty 
Management,  Minerals  Management 
Service,  P.O.  Box  25165,  Mail  Stop- 
3000,  Denver,  CO  80225-0165, 
telephone  number  (303)  231-3827,  FAX 
number  (303)  231-3780. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

"The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  Clare  Onstad  at  the  address 
listed  above.  Minutes  of  Committee 
meetings  will  be  available  for  public 
inspection  and  copying  10  days 
following  each  meeting  at  the  Royalty 
Management  Program,  building  85, 
Denver  Federal  Center,  Denver, 
Colorado. 

Authority:  Federal  Advisory  Committee 
Act.  P.L  No.  92-463,  5  U.S.C.  Appendix  1, 
and  Office  of  Management  and  Budget 
Circular  No.  A-63,  revised. 

Dated:  August  15, 1995. 
Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 
[FR  Doc.  95-20622  Filed  8-18-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  524] 

Railroad  Revenue  Adequacy— 1994 
Detemiination 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  August  18. 1995,  the 

Commission  served  a  decision 

announcing  the  1994  revenue  adequacy 

determinations  for  the  Nation's  class  I 

railroads.  One  carrier  (Illinois  Central 

Railroad  Company)  is  found  to  be 

revenue  adequate.  The  remaining  class 

I  carriers  are  found  to  be  revenue 

inadequate. 

EFFECTIVE  DATE:  This  decision  is 

effective  August  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  J.  Blistein,  (202)  927-6171, 

[TDD  for  the  hearing  impaired:  (202) 

927-5721.) 

SUPPLEMENTARY  INFORMATION:  This 
annual  determination  of  railroad 
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revenue  adequacy  is  made  in 
accordance  with  the  standards 
dev8lop)ed  in  Standards  for  Railroad 
Revenue  Adequacy,  364  I.C.C.  803 
(1981),  as  modified  in  Standards  for 
Railroad  Revenue  Adequacy,  3  I.C.C.2d 
261  (1986),  and  Supplemental  Reporting 
of  Consolidated  Information  for 
Revenue  Adequacy  Purposes,  5  I.C.C.2d 
65  (1988).  It  also  incorporates 
modifications  made  in  Railroad 
Revenue  Adequacy — 1988 
Determination,  6 1.C.C.2d  933  (1990).' 
This  decision  applies  the  rate  of  return 
standard  to  data  for  the  year  1994. 

A  railroad  will  be  considered  revenue 
adequate  under  49  U.S.C.  10704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  equal  to  at  least  the  cxurent 
cost  of  capital  for  the  railroad  industry 
for  1994,  determined  to  be  12.2  percent 
in  Railroad  Cost  of  Capital— 1994, 
served  May  25, 1995.  In  this  proceeding, 
the  Commission  applied  the  revenue 
adequacy  standards  to  each  class  I 
railroad,  and  it  found  that  only  Illinois 
Central  was  revenue  adequate. 

Additional  information  is  contained 
in  the  Commission's  formal  decision.  To 
purdiase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  bom: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue 
NW.,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding  by  the 
Commission.  No  new  reporting  or  other 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  small  entities. 

Decided:  August  8, 1995. 

By  the  Commission,  Chainnan  Morgan. 
Vice  Qiairman  Owen,  and  Commissioners 
Simmons  and  McOonald. 

Vamon  A.  WUliams, 

Secretary. 

[FR  Doc  95-20633  Piled  8-lfr-95: 8:45  am] 
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(Finance  Docket  No.  32761] 

Union  Pacific  Corporation— Securities 
Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission,  under  49 
U.S.C.  10505,  exempts  fixjm  the 
reqmrements  of  49  U.S.C.  11301  the 
issuance,  by  Union  Pacific  Corporation 
(UPC),  of  certain  securities  in  a 
principal  amoimt  not  to  exceed  $1.1 
billion. 

DATES:  This  exemption  will  be  effective 
on  August  24, 1995.  Petitions  to  reopen 
must  be  filed  by  September  11, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32761  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Conunerce  Commission.  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423;  and  (2)  Cari  W.  von  Bemuth, 
Esq.,  Senior  Vice  President  and  General 
Coimsel,  Union  Pacific  Corporation, 
Eighth  and  Eaton  Avenues,  Bethlehem. 
PA  18018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  The 
securities  to  be  issued  by  UPC  in  a 
principal  amount  not  to  exceed  $1.1 
billion  will  be  used  to  finance  a  tender 
offer  related  to  Finance  Docket  No. 
32760.  Union  Pacific  Corporation, 
Union  Pacific  Railroad  Company,  and 
Missouri  Pacific  Railroad  Company — 
Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific 
Transportation  Company,  St.  Louis 
Southwestern  Railway  Company.  SPCSL 
Corp.,  and  The  Denver  and  Rio  Grande 
Western  Railroad  Company.  The  tender 
offer,  which  conunenced  on  August  9, 
1995,  involves  the  acquisition  by  a  UPC 
subsidiary  of  25%  of  the  stock  of 
Southern  Pacific  Rail  Corporation. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  fivm: 
Dynamic  Concepts,  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building.  1201  Constitution  Avenue. 
N.W..  Washington.  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  at  (202) 
927-5721.J 

Decided:  August  14, 1995. 


By  the  Commission,  Chaiiman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vonon  A.  Williams, 
Secretary. 

(FR  Doc.  95-20636  Filed  8-18-95;  8:45  am] 
BM.UNO  COOC  70a«-01-P 


[DocKet  No.  AB-417  (Sub^lo.  1 X)] 

Central  New  Yorlc  Railroad 
Corporation— At>andonment 
Exemption — in  Oneida,  Herkimer  and 
Otsego  CountlM,  NY 

Central  New  York  Railroad 
Corporation  (CNY)  >  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
portion  of  rail  line  in  Oneida,  Herkimer 
and  Otsego  Coimties,  NY.  The  trackage 
extends  from  a  point  at  or  near 
Mapledale  Road  in  the  Town  of 
Bridgewater,  Oneida  County  (milepost 
275.63)  to  the  end  of  the  line  in  the 
Village  of  Richfield  Springs,  Otsego 
County  (milepost  295.08),  a  total 
distance  of  approximately  19.45  miles. 

CNY  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  Une  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
LJ'K  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  «hall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  20. 1995.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


'  Q4Y  U.a  sulwidiary  of  a  holding  company, 
DelaMraie  Otaago  Coqwration. 
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issues,'  fimrmal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(cK2).3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  *  must 
be  filed  by  August  31. 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  11. 1995.  with: 
Office  of  the  Secretary.  Case  Control 
Brandt,  Intnstate  Commerce 
Commission.  Washington.  DC  20423. 

A  coj^y  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Nathan  R 
Fenno,  1  Railroad  Ave..  Cooperstown, 
NY  13326. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CNY  has  filed  an  environmental 
t9pom  which  addresses  the 
abandonment's  efiiacts,  if  any.  on  dte 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
{SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  25, 1995. 
Interested  perscms  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Cominission, 
Washington.  DC  20423)  or  by  calling 
'Elaine  Kaiser.  Chief  of  SEA^at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
^propriate,  in  a  subsequent  decision. 

Decided:  August  1».  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VMMaAMlBams, 
Stcwtaiy. 
(PR  Doc  95-20635  Piled  8-18-95;  8:45  am] 


^  A  itty  will  be  itaued  routinaly  by  the 
Coaimiaaion  in  thoae  proceedings  wiiere  an 
iofonned  dedaion  on  enrironmental  laaues 
(wliadMr  niaed  by  a  party  or  by  tlie  Commiasion's 
Section  of  Environmental  Analysia  in  ita 
independent  Inveatigation)  cannot  be  made  prior  to 
the  efiective  date  of  the  notice  of  exemption.  See 
Smaption  of  Out-of-Service  Rail  Lines,  S  LCC2d 
377  (1909).  Any  entity  teeking  a  stay  on 
environmental  concerns  la  encouraged  to  file  its 
raqueet  u  soon  as  possible  in  order  to  permit  the 
Coimnission  to  review  and  act  on  the  request  before 
the  effective  date  of  tliis  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offett  of 
Pknan.  As$itt.,  4  LCC2d  164  (1967). 

''The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retaiiu  furiadiction  to  do  so. 


[Doekat  No.  AB-12  (8iib-No.  ISIXn 

Southam  Pacific  Trmapoflalkm 
Compsny— Abandonmant  EMmpHdv— 
in  VMilwra  County,  CA 

Southern  Pacific  Transportation 
Company  (SFT)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
5.38  miles  of  its  Ventura  Branch  from 
milepost  397.3,  at  or  near  the  Ventura 
Junction  rail  station,  to  milepost  402.68. 
at  or  near  the  Canet  rail  station,  in 
Ventura  County,  CA 

SPT  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  govenunent  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Coiut  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (neMTspaper  publication),  and 
49  CFR  llS2.50(d)(l)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.CC  91 
(1979).  To  address  whetho-  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  bem  received,  this 
exemption  will  be  effective  on 
September  20, 1995,  unless  stajred 
pending  reconsidwation.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 


■  A  stay  will  be  issued  routinely  by  the 
Commission  in  thoae  proceedings  where  an 
informed  decision  on  environmental  iasues  . 
(whether  raiaed  by  a  partv  or  by  the  Commiaaion's 
Section  of  Enviromnental  Analyds  in  its 
independent  investigation)  caimot  be  made  prior  to 
the  effective  date  of  tlM  notice  of  exemption.  See 
Exemption  of  Out-of-Seivice  Bail  Linee,  S  LCC2d 
377  (1989).  Any  entity  aeeking  a  sUy  on 
environmental  concenu  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  eftsctive  date  of  this  exemption. 

>  See  Exempt,  of  Bail  Abandonment  Offen  of 
Finan.  Atsiit.,  4  LCC2d  164  (1967). 


requests  imder  49  CFR  1152.29  ^  must 
be  filed  by  August  31, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  September  11, 1995,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commissicm,  Washington,  DC  20423. 

A  copy  of  any  pleamng  filed  with  the 
Commission  should  be  sent  to 
applicant's  represmtative:  Gary  A. 
Laakso,  Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

SPt  filed  an  environmental  report 
which  addresses  the  effiects  of  the 
^Mndonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmmtal 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
August  25, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  EXD  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservaticui, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  11, 1995. 

By  the  Commission,  David  M.  ICoatdmik. 
Director,  Office  of  Proceedings. 
V«niaBA.WilliaiM, 
Secretary. 
[FR  Doc  95-20634  Filed  8-18-95;  8:45  on] 


NUCLEAR  REQUU^TORY 
COMMSSION 

Deeommisaioning  of  SliiaidaUoy 
MatallurgiMl  Corporatlon'a  FacMity  in 
CamiNl<^  Ohio:  Notica  of  Reviaion  to 
the  Scope  of  an  Environmantai  impact 
Statement 

AQBICY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  revise  the 

scope  of  an  environmental  impact 

statement  (EIS). 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  intends  to  revise  the 
scope  of  an  EIS  for  decommissioning 
Shieldalloy  Metallurgical  Corporation's 


3  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 
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(SMC's)  fodlity  located  in  Cambridge, 
Ohio. 

ADDRESSES:  Documents  referred  to  in 
this  notice  may  be  examined  at  the 
Commission's  Public  Document  Room 
(PDR).  2120  L  Street  (Lower  Level).  NW. 
Washington,  DC,  or  at  the  local  PDR  in 
the  Guernsey  County  District  Public 
Library,  800  Steubenville  Avenue, 
Cambridge,  Ohio. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Kennedy,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Washington,  DC 
20555,  Telephone:  301-415-6668. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  November  28, 1993,  the  NRC 
published,  in  the  Federal  Register  (58 
FR  62384)  a  Notice  of  Intent  to  prepare 
an  EIS  for  the  proposed  stabilization  of 
slag  piles  containing  radioactive  waste, 
located  at  the  SMC,  Cambridge,  Ohio, 
facility,  and  to  conduct  scoping  for  the 
EIS.  NRC's  requirements  for  El^  scoping 
are  contained  in  10  CFR  51.28  and 
51.29.  The  scoping  process  included  a 
public  scoping  meeting  held  in 
Byesville,  Ohio,  on  December  13, 1993. 
NRC  also  invited  the  public  and 
interested  agencies,  organizations,  and 
individuals  to  submit  written 
suggestions  and  comments  for 
consideration  in  the  scoping  process. 
The  EIS  scoping  process  was  described 
in  a  "Summary  Report"  published  in 
May  1994.  The  "Summary  Report" 
identified  five  alternatives  to  be 
considered  in  the  EIS.  These  were:  (1) 
Onsite  stabilization  and  disposal  (the 
licensee's  proposed  action);  (2)  off  site 
disposal;  (3)  onsite  separation 
processing  with  off  site  disposal;  (4) 
onsite  dilution  and  disposal;  and  (5)  no 
action. 

In  a  possibly  related  matter,  NRC 
determined,  in  1993,  that  slag  hom  the 
site,  when  it  was  owned  by  Foote 
Mineral  Company  (FMC)  may  have  been 
used  as  fill  at  off  site  locations.  To  date, 
NRC  inspections  have  identified  17 
locations  with  slag  having  elevated 
levels  of  radioactivity.  Radiation 
siuveys  and  slag  analyses  that  NRC 
conducted  in  1994  indicate  that  the  slag 
does  not  pose  an  immediate  health  and 
safety  risk  to  residents.  However,  some 
action  may  be  necessary  at  specific 
locations,  to  minimize  the  long-term 
risk  associated  with  the  slag.  To 
determine  the  nature  and  extent  of  the 
off  site  slag  contamination,  Cyprus 
Foote  Mineral  Company  (CFMC) 
(successor  to  FMC),  is  conducting  an 
investigation.  Any  needed  remediation 
will  be  based  on  the  CFMC's  further 


measurements  and  analyses  and  NRC's 
subsequent  review  of  this  information.' 

In  addition  to  the  issues  that  fall 
under  NRC's  jurisdiction,  there  are  other 
environmental  issues,  associated  with 
decommissioning  the  Cambridge  site, 
that  are  regulated  by  other  State  and 
Federal  agencies,  including  the  U.S. 
Environmental  Protection  Agency,  the 
Ohio  Environmental  Protection  Agency 
(OEPA),  and  the  Ohio  Department  of 
Health.  As  a  result  of  these  other 
environmental  issues,  SMC  and  CFMC 
are  conducting  a  remedial  investigation/ 
feasibility  study  (RI/FS)  for  the  SMC. 
Cambridge.  Ohio,  facility.  The  RI/FS  is 
in  response  to  a  consent  order  for  a 
preliminary  injimction  agreed  to,  in 
principle,  by  OEPA,  SMC,  and  CFMC. 
This  FU/FS  concerns  the  remediation  of 
hazardous  wastes,  industrial  wastes, 
water  pollution,  and  other  wastes 
associated  with  the  Cambridge  facility. 
Some  of  these  wastes  may  be  located  in 
the  two  slag  piles.  Because  the  RI/FS  Is 
expected  to  result  in  information 
needed  by  NRC  to  develop  die  EIS.  NRC 
staff  is  participating  in  discussions 
between  the  companies  and  OEPA 
concerning  the  development  of  the  RI/ 
FS  for  this  site. 

Rerision  to  the  Scope  of  the  EIS 

At  meetings  with  the  OEPA  in 
December  1994.  attended  by  NRC  staff, 
SMC  representatives  indicated  that 
decommissioning  alternatives  under 
consideration  for  the  SMC,  Cambridge, 
Ohio,  facility  should  include  the 
relocation  of  off  site  slag  that  may  have 
originated  fit>m  this  facility.  Because 
this  new  alternative  would  impact  the 
EIS  under  development  by  NRC,  NRC 
staff  requested  a  formal  proposal  from 
SMC  concerning  the  inclusion  of  this 
ahemative.  on  January  5, 1995.  In  a 
letter  dated  January  25. 1995,  SMC 
requested  that  the  EIS  be  modified  to 
include  an  analysis  of  the  relocation  of 
the  off  site  slag  to  the  SMC,  Cambridge, 
Ohio,  site. 

On  April  20. 1995.  PTI  Enviroimiental 
Services.  Inc.  (PTI).  acting  on  behalf  of 
legal  counsel  for  SMC  and  CFMC, 
submitted  a  PrelinMnary  Draft 
Feasibility  Study  (FS)  for  the  SMC. 
Cambridge,  site  to  OEPA.  The  FS 
included  additional  information 
concerning  this  requested  revision  to 
the  scope  of  the  EIS.  In  the  discussion 
of  this  alternative,  the  FS  assumes  that 
10,000  yd  3  of  slag,  that  may  have  been 
produced  at  the  site  and  used  off  site, 
will  be  excavated  and  relocated  to  the 


■  Documents  (letters  and  reports)  related  to  the 
slig  review  program  are  available  for  public  review 
at  the  Guernsey  County  District  Public  Library,  800 
Steubenville  Avenue,  Cambridge.  Ohio. 


West  Slag  Pile.  Only  slag  that  was 
originally  produced  at  the  site  and  is 
similar  to  slag  in  the  West  Slag  Pile 
would  be  brought  back  onsite.  The  FS 
estimates  an  area  of  75,000  ft  ^  for  the 
relocated  slag.  By  comparison,  the 
existing  West  Slag  Pile  has  an  estimated 
volume  of  approximately  220,000  yd  3, 
covering  an  area  of  359,000  ft '.  Because 
CFMC  is  still  conducting  the 
characterization  of  the  off  site  slag,  the 
volume  and  radiological  composition  of 
this  slag  have  not  been  determined. 

In  addition,  the  preliminary  draft  FS 
identified  additional  site  remediation 
alternatives  that  would  impact  the  scope 
of  the  EIS.  These  additional  alternatives 
involve  the  placement  of  wctiand  soils, 
onsite  sediments  (from  drainage 
ditches),  and  off  site  sediments  (from 
Chapman  Rim)  on  the  West  Slag  Pile. 
SMC  formally  requested  NRC  staff  to 
expand  the  scope  of  the  EIS  to  include 
these  alternatives,  in  a  letter  dated  July 
5, 1995.  The  preliminary  draft  FS 
estimates  the  volumes  of  each  of  these 
materials  to  be  approximately  26,000 
yd  »,  80  yd  ^.  and  7,400  yd  ^, 
respectively.  Radiological 
contamination  of  these  materials  is  not 
expected.  The  principal  chemical 
.contaminant  is  expected  to  be 
vanadium. 

Section  51.29(c)  of  the  U.S.  Code  of 
Federal  Regulations  (Title  10)  states  that 
the  appropriate  NRC  staff  director  may, 
at  any  time  before  the  issuance  of  the 
draft  EIS,  revise  the  scoping 
determinations,  as  appropriate,  if 
substantial  changes  are  made  in  the 
proposed  action,  or  if  significant  new 
circumstances  or  information  arise  that 
bear  on  the  proposed  action  or  its 
impacts.  Under  the  provisions  of 
Section  51.29(c).  the  staff  has 
determined  that  the  Ucensee's  proposed 
new  alternatives,  concerning  the 
relocation  of  the  off  site  slag  and  the 
disposal  of  wetiand  soils,  onsite 
sediments,  and  off  site  sediments, 
constitute  a  significant  change  in  the 
proposed  action.  Therefore,  the  staff 
intends  to  revise  the  scope  of  the  EIS  to 
examine  the  potential  environmental 
impacts  of  these  alternatives,  in 
addition  to  those  alternatives  identified 
in  the  Scoping  Process  Summary 
Report.  The  revised  list  of  alternatives  is 
described  below. 

Decommissioning  Alternatives  To  Be 
Considered 

1.  Onsite  stabilization  and  disposal 
(licensee's  propoaad  action). 

a.  Without  off  site  slag,  soils,  or 
sediments — Radioactive  contamination 
would  be  consolidated,  stabilized, 
covered,  and  graded  in  a  manner  to 
provide  long-term  protection  against 
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wind  and  water  erosion  and  to 
minimize  ground  water  contamination. 
This  alternative  would  also  likely 
include  land  use  restrictions  and/or 
.  other  institutional  controls,  to  prevent 
or  reduce  potential  intrusion  into  the 
waste,  to  monitor  the  long-term 
effectiveness  of  the  disposal,  and  to  take 
mitigative  measures  as  necessary  to 
protect  the  public  and  environment. 

b.  With  off  site  slag  on7y— This 
alternative  is  similar  to  Alternative  l.a, 
with  the  addition  of  approximately 
10,000  yd  3  of  off  site  slag  to  the  West 
Pile  before  stabilization  and  capping. 

c.  With  soils  and  sediments  only— 
This  alternative  is  similar  to  Alternative 
l.a,  with  the  addition  of  approximately 
33,500  yd  ^  of  chemically  contaminated 
soils  and  sediments  to  the  West  Pile 
before  stabilization  and  capping. 

d.  With  off  site  slag,  soils,  and 
sediments — This  alternative  is  similar  to 
Alternative  l.b,  with  the  addition  of 
approximately  33,500  yd  '  of  chemically 
contaminated  soils  and  sediments  to  the 
West  Pile  before  stabilization  and 
capping. 

2.  off  site  disposal— Radioactive 
contamination  would  be  exhimied  fitim 
the  site  and  disposed  of  off  site  at  a 
licensed  low-level  waste  disposal 
facility.  Radioactive  contamination 
onsite  would  be  reduced  down  to  levels 
that  NRC  presently  considers  acceptable 
for  release  for  unrestricted  use  (e.g.,  10 
picoCuries  per  gram  (pCi/g)  total 
uraniiun  (with  decay  products)  and  10 
pCi/g  thoriimi-232  and  thorium-22C  and 
other  criteria  such  as  exposure  rate  and 
radon  concentrations). 

3.  Onsite  separation  processing  with 
off  site  disposal — Radioactive 
contamination  would  be  processed 
using  physical  or  chemical  methods  to 
separate  more  highly  concentrated 
contamination  from  lower 
concentrations  that  could  be  stabilized 
onsite.  Higher  concentration  wastes 
would  be  sent  off  site  to  a  licensed 
disposal  facility.  Radioactive 
contamination  onsite  would  be  reduced 
down  to  levels  that  NRC  presently 
considers  acceptable  for  release  for 
unrestricted  use. 

4.  Onsite  dilution  and  disposal — 
Existing  radioactive  contamination 
would  be  blended  with  clean  fill,  to 
reduce  average  concentrations  of 
uranium  and  thorium  to  levels  that  NRC 
presently  considers  acceptable  for 
release  for  unrestricted  use.  Diluted 
contamination  would  then  be  graded 
onsite  and  released  for  imrestricted  use. 

5.  No  action — Radioactive 
contamination  would  be  abandoned  in 
its  present  configuration  without  any 
additional  processing  or  stabilization. 
This  alternative  does  not  consider  any 


protective  measures,  such  as  land  use 
restrictions  or  other  institutional 
controls,  that  might  mitigate  or  prevent 
intrusion  into  the  waste  or  long-term 
release  and  transport  of  contamination 
in  the  environment.  (The  no-action 
alternative  is  only  included  for  the 
purpose  of  comparison  with  the  other 
alternatives.) 

The  EIS  will  evaluate  these  alternative 
decommissioning  approaches  with 
respect  to:  (1)  The  incremental  impact  to 
workers,  members  of  the  public,  and  the 
environment  both  radiological  and  non- 
radiological  resulting  from  each 
alternative;  and  (2)  the  costs  associated 
with  each  alternative.  The  EIS  will  also 
include  a  comparative  evaluation  of  the 
decommissioning  approaches  based  on 
the  associated  impacts  and  costs.  The 
evaluation  is  described  in  great  detail  in 
the  November  28, 1993,  Federal 
Register  notice  (58  FR  62384). 

EIS  Development  Schedule 

NRC  intends  to  prepare  and  issue  for 
pubUc  comment  a  draft  EIS  in  March 
1996.  The  comment  period  would  be  for 
90  days.  The  final  EIS  is  scheduled  for 
publication  in  January  1997.  This 
schedule  has  been  delayed  because 
information  resulting  from  the  RI/FS  is 
needed  to  conduct  the  EIS  analyses. 
Further  delays  may  occur  if  needed 
information  is  not  submitted  in  a  timely 
manner.  Subsequent  to  completion  of 
the  final  EIS,  the  NRC  would  review  and 
act  on  a  license  amendment  from  the 
licensee  requesting  authorization  for 
deconunissioning  the  site,  including  the 
decommissioning  plan  as  required  in  10 
CFR  40.42(d).  Depending  on  the 
resolution  of  the  licensee's  financial 
restructuring  under  Chapter  11  of  the 
bankruptcy  code,  the  NRC  may 
terminate  or  postpone  development  of 
die  EIS. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  95-20639  Filed  »-18-95;  8:45  am] 
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Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a 


subcommittee  meeting  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  on  September  17, 18, 
and  29, 1995.  The  subject  of  the 
subcommittee  meeting  is  to  discuss 
draft  licensing  guidance  of  certain  types 
of  medical  use  to  be  incorporated  into 
Regulatory  Guide  10.8,  "Guide  for  the 
Preparation  of  Applications  for  Medical 
Use  Programs."  The  schedule  for 
discussion  of  the  guidance  is  as  follows: 

(1)  Mobile  nuclear  medicine:  morning 
of  September  27, 1995; 

(2)  Radioactive  drug  therapy: 
afternoon  of  September  27, 1995; 

(3)  Remote  anerloading 
brachytherapy:  September  28, 1995;  and 

(4)  Manual  brachytherapy,  followed 
by  teletherapy  and  gamma  stereotactic 
radiosurgery:  September  29, 1995. 
DATES:  The  meeting  will  begin  at  8  a.m., 
on  September  27,  28,  and  29, 1995. 
ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike,  Room  T2B1, 
Rockville,  MD  20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  M.  Piccone,  Ph.D.,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  MS  T8F5,  Washington,  DC 
20555,  Telephone  (301)  415-7270. 
For  administrative  information, 
contract  Torre  Taylor  at  (301)  415-7900. 

Conduct  of  the  Meetings 

1.  The  staff  is  seeking  ACMUI  input 
on  draft  medical  use  licensing  guidance 
ourently  imder  development.  The 
ACMUI  subcommittee  does  not  intend 
to  accept  comments  form  members  of 
the  public  during  the  subcommittee 
meeting,  because  of  the  amoimt  of 
material  to  be  discussed  in  a  relatively 
short  timeframe.  The  proposed  licensing 
guidance  is  scheduled  to  be  published 
for  public  comment  in  early  1996. 

2.  The  transcripts  of  the  subcommittee 
meeting  will  be  available  for  inspection, 
and  copying,  for  a  fee,  at  the  NRC  PubUc 
Document  Room,  2120  L  Street  NW., 
Lower  Level,  Washington,  DC  20555, 
(202)  634-3273,  on  or  about  October  20, 
1995. 

3.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  wrill  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  die 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  Part  7. 

Dated:  August  15, 1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-20640  Filed  8-16-95;  8:45  am) 
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NitiftMka  Public  PovMT  Dtatrict 
(Cooper  Nuclear  StaMow);  Revocallon 
of  Exemption 

I 

Nebraska  Public  Power  District  (NPPD 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  K'R-ie,  which 
authorizes  operation  of  the  Cooper 
Nuclear  Station  (CNS)  at  power  levels 
not  in  excess  of  2381  megawatts 
thermal.  The  facility  consists  of  a 
boiling  water  reactor  at  the  licensee's 
site  in  Nemaha  Coimty,  NelMvska.  The 
operating  license  provides,  among  other 
things,  that  C34S  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Cmnmission  now  or  hereafter  in  effect. 


Title  10  of  the  Code  of  Federal 
Regulations,  §  50.48, 10  CFR  part  50. 
appendix  A,  Criterion  3,  and  10  CFR 
part  50,  Appendix  R.  estabUsh 
requirements  and  design  criteria  for  fire 
protection  at  operating  nuclear  power 
plants.  Section  m.G  of  Appendix  R 
specifies  the  required  fire  protection 
faatures  necessary  to  assure  that  safa 
shutdown  of  the  plant  can  be  achieved 
in  the  event  of  a  postulated  fire.  On 
September  21, 1983,  the  NRCgranted 
several  exemptions  to  the  requirements 
of  10  CFR  50.48  and  10  CFR  part  50, 
Appendix  R.  for  CNS.  One  of  the 
exemptions  appUed  specifically  to  the 
Critical  Switoigear  Rooms  IF  and  IG  on 
the  932  foot  elevation  of  the  reactor 
building.  These  areas  were  considered 
to  not  meet  the  requirements  of  Section 
in.G.  of  Appendix  R.  because  3-hour 
rated  fire  barriers  were  not  provided  in 
the  heating,  ventilation,  and  air 
conditioning  (HVAC)  ducts  where  they 
penetrate  three-hour  rated  fin  walls. 
The  licensee  had  provided  1  Vt-hour 
rated  dampers  in  the  ductwoili  and  bad 
committed  to  upgrade  one  electrical  bus 
duct  penetration  through  the  east  wall 
of  Critical  Switchgear  Room  IG  and 
through  the  common  wall  between  the 
two  switchgear  rooms  to  a  3-hour  rating. 
The  exemption  was  granted  by  the  staff, 
based  on  Oie  low  combustible  loading  in 
the  area,  the  automatic  detection  system 
provided,  and  the  commitment  to 
upgrade  the  electrical  bus  duct 
penetration  seals  to  3-hour  rated 
barriers. 

By  letter  dated  December  16, 1994, 
the  Nebraska  Public  Power  District 
submitted  revised  commitments  for  the 
fire  protection  program  at  CNS.  hi  that 
letter,  the  licensee  also  proposed  to 
Mnthdraw  the  exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  R,  for  the  critical  switchgear 


rooms  on  the  932  foot  elevation  of  the 
reactor  building. 

m 

The  NRC  staff  determines  the 
acceptability  of  existing  fire  area 
boimdaries  based  on  iiiformation 
provided  in  the  Appendix  A  Fire 
Hazards  Analysis  for  that  facility,  the 
associated  NRC  fire  protection  safety 
evaluation  (SE),  and  the  positions 
documented  in  NRC  G«aeric  Letter  (GL) 
86-10,  "hnplementation  of  Fire 
Protection  Requirements." 

Generic  Letter  8fr-10  provides  NRC 
staff  interpretations  and  answers  to 
specific  questions  regarding 
iipplementati(Hi  of  AppencUx  R 
requirements,  including  requirements 
for  review  of  previously  reviewed  and 
approved  fire  boimdaries.  The  GL 
identifies  that,  if  a  fire  area  boundary 
was  described  as  a  rated  barrier  in  the 
Fire  Hazards  Analysis  (FHA)  for  that 
plant,  and  was  evaluated  and  accepted 
in  an  NRC  SE,  the  fire  area  boundmy 
need  not  be  revievred  as  part  of  the 
reanalysis  for  compliance  with  Section 
in.G  of  Appendix  R.  However,  The  GL 
guidance  also  provides  that  if  all 
penetrations  in  the  previously  reviewed 
fire  boundaries  were  not  explicitly 
addressed  in  the  aforemoitioned 
analyses,  an  evaluation  of  those 
penetrations  should  be  performed  to 
confirm  that  the  boundary  will 
withstand  the  hazards  to  which  it  could 
be  exposed  in  compliance  with 
Appendix  R. 

The  subject  fire  area  boundary  was 
identified  as  a  rated  fire  barrier  in  the 
Appendix  A  FHA  for  CNS  submitted  on 
March  31, 1977.  The  existing 
configuration  of  the  barrier  was 
accepted  by  the  NRC  staff  in  its  fire 
protection  SE  on  May  23, 1979,  based 
on  certain  commitments  that  were 
subsequently  met.  However,  the 
electrical  bus  duct  penetrations  through 
the  east  wall  of  Critical  Swdtchgear 
Room  IG  and  through  the  common  wall 
between  the  two  switchgear  rooms  were 
not  specifically  identified  and  analyzed 
in  the  1977  FHA;  therefore,  the  licensee 
performed  a  separate  evaluation  to 
demonstrate  that  the  fire  boundary  is 
capable  of  withstanding  the  hazards  to 
which  it  could  be  exposed,  consistent 
with  the  guidance  of  GL  86-10. 

hi  NPPD's  December  16, 1994, 
submittal,  the  licensee  stated  that  the 
fire  area  boundary  separating  the 
redimdant  critical  switchgear  rooms  on 
the  932  foot  elevation  of  the  reactor 
building  has  been  analyzed  in 
accordance  with  the  guidance  of 
Appendix  A  to  NRC  Branch  Technical 
Position  9.5-1, 10  CFR  part  50, 
Appendix  R  and  GL  86-10.  llie 


engineering  evaluations  performed  by 
the  licensee  conclude  that  the  barrier 
and  its  penetrations  can  withstand  the 
hazards  to  which  they  could  be  exposed 
and  therefore,  provide  adequate 
protection  for  redundant  safe  shutdown 
systems  located  in  the  critical 
SMdtchgear  rooms  on  opposite  sides  of 
the  hairier.  On  the  basis  of  these 
evaliiations,  the  licensee  has  concluded 
that  the  existing  fire  boundary 
configuration  is  acceptable  and  that  the 
electrical  bus  duct  penetrations  do  not 
need  to  be  upgraded  to  a  3-hoiu'  rating. 

The  NRC  staff  has  reviewed  the 
licensee's  justificatimi  for  withdrawal  of 
the  exemption.  The  staff  finds  that  the 
licensee  has  conformed  with  the 
appUcable  staff  positions  identified  in 
GL  86-10  regarding  the  evaluation  of 
previously  accepted  fire  area  boundaries 
for  compliance  with  Appendix  R  and 
concludes  that  the  previously  approved 
exemption  is  not  needed. 

IV 

Accordingly,  the  Commission  has 
determined  that  the  specific  exemption 
from  10  CFR  part  50,  Appendix  R. 
Section  m.G..  granted  on  September  21, 
1983,  for  the  fire  area  boundaries  for 
Critical  Switchgear  Rooms  IF  and  IG  is 
hereby  revoked  in  that  it  is  no  longer 
necessary.  ' 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
revoking  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
hiunan  environment  (60  FR  41907).  This 
revocation  of  exemption  is  effiective 
upon  issuance. 

Dated  at  Rockville,  MD.  this  14th  day  of 
August  1995. 

For  the  Nuclear  Regulatory  Commission. 
JackW.Soe, 

Director,  Diviskm  of  Beactor  Projects  lU/JV, 
Office  (^Nuclear  Reactor  Regulation. 
[FR  Doc  95-20638  Filed  8-18-95;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

Notice  of  Recpieet  for  Review  of  the 
Revieed  informatton  Collection,  SF 
3106  and  8F  3106A 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  hi  accordance  vdth  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  review  of  a 
revised  information  collection.  Standard 
Forms  3106  and  3106A  are  used  by 
former  Federal  employees  who 
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contributed  to  the  Federal  Employee's  - 
Retirement  System  to  receive  a  refund  of 
retirement  deductions  and  any  other 
money  to  their  credit  in  the  Retirement 
fund. 

There  are  estimated  to  be  81,000 
respondents  for  SF  3106  and  40,500 
respondents  for  SF  3106A.  It  takes 
approximately  27  minutes  to  complete 
SF  3106  and  6  minutes  to  complete  SF 
3106A.  The  annual  burden  for  SF  3106 
is  36,450  and  the  annual  burden  for  SF 
3106A  is  4,050. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 

DATES:  Comments  on  this  proposal 
should  be  received  within  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

ADDRESSES:  Send  or  deUver  comments 

to— 

Daniel  A.  Green.  Chief.  FERS  Division. 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street.  NW,  Room  4429, 
Washington,  DC  20415 
and 

oseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division.  (202)  606-0623. 

U.S.  Office  of  Persomiel  Management 

Lorraine  A.  Green, 

Depu  ty  Director. 

IFR  Doc.  95-20644  Filed  8-18-95;  8:45  am) 
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Notice  of  Request  for  Review  of  a 
Revised  Information  Collection 
Standard  Form  3112 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  review  of  a 
revised  information  collection.  Standard 
Form  3112,  CSRS/FERS  Documentation 
in  Support  of  Disability  Retirement 
Application,  collects  information  from 
applicants  for  disability  retirement  so 
that  OPM  can  determine  whether  to 
approve  a  disability  retirement. 
Standard  Form  3112  supersedes  SF 
2824  and  SF  3105,  Documentation  in 
Support  of  Disability  Retirement 
AppUcation  (CSRS  &  FERS). 


Approximately  12,100  Standard  Form 
3112,  SF  3112A  and  SF  3112C  will  be 
completed  annually.  The  SF  3112A 
requires  approximately  30  minutes  to 
complete  and  the  SF  3112C  requires 
approximately  60  minutes  to  complete. 
The  annual  burden  is  12,775  hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  20, 1995. 

ADDRESSES:  Send  or  deUver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Retirement 
and  Insurance  Group,  Operations 
Support  Division.  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Room  3349,  Washington,  DC 
20415 
and 
Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green.    ^ 

Deputy  Director. 

(FR  Doc.  95-20643  Filed  8-18-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMIMISSION 

[Relassa  No.  34-36103;  FHe  No.  SR-Amex- 
05-06] 

Self-Reguiatory  Organizations;  Order 
Approving  Proposed  Rule  Change  end 
Notice  ot  FHing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  Proposed  Rule  Change  by  ttte 
American  Stocic  Exchange,  Inc., 
Relating  to  Options  on  the  Morgan 
Stanley  Real  Estate  hivestment  Trust 
Index 

August  14, 1995. 

L  Introduction  and  Background 

On  February  16, 1995,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  and  Rule  19b-4 
thereujider,^  a  proposed  rule  change  to 


list  and  trade  options  on  the  Morgan 
Stanley  REIT  Index  ("REIT  Index").  On 
March  9. 1995,  the  Exchange  filed 
Amendment  No.  1  to  its  proposal.^ 
Notice  of  the  proposal  app>eared  in  the 
Federal  Register  on  March  23.  1995. ■• 
No  comments  were  received  on  the 
proposed  rule  change  set  forth  in  the 
Notice.  On  May  16, 1995.  the  Exchange 
filed  Amendment  No.  2  to  its  proposal.^ 
This  order  apprdves  the  Exchange's 
proposal,  as  amended. 

II.  Description  of  the  Proposal 

A.  General 

The  Amex  proposes  to  list  and  trade 
standardized  options  on  the  REIT  Index, 
a  capitalization  weighted  index 
developed  by  Morgan  Stanley  &  Co. 
Incorporated  ("Morgan  Stanley") 
comprised  of  real  estate  investmeht 
trusts  ("REITs") «  which  are  traded  on 
the  Amex.  and  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"),  or  are  traded 
through  the  facilities  of  the  Nasdaq 
system  and  are  reported  Nasdaq 
national  market  ("NM")  securities.  In 
addition,  the  Amex  proposes  to  amend 
its  Rule  902C(d)  to  include  the  REIT 
Index  in  the  disclaimer  provisions  of 
that  rule.  The  RETT  Index  represents  a 
portfolio  of  the  largest  and  most  actively 
traded  REITs,  and  is  designed  to  provide 
a  broad  measure  of  real  estate  equity 
performance.  The  Index  does  not 


>  15  U.S.C  788(b)(1)  (1998). 
2 17  CFR  240.19b--l  (1994). 


'  Amendment  No.  1  provides  additional 
information  regarding  the  Index  components,  and 
states  that  the  Exchange  will  file  with  the 
Commission  pursuant  to  Section  19(b)(l]  of  the  Act 
should  the  number  of  component  securities  in  the 
Index  exceed  1 16.  See  letters  from  Claire  P. 
McGrath,  Managing  Director  and  Special  Counsel, 
Derivatives  Securities,  Amex,  to  Michael  Walinska*. 
Branch  Chief,  Division  of  Market  Regulation. 
Commission,  dated  March  6  and  March  9.  1995 
("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  35511 
(March  17,  1995),  60  FR  1S316. 

'  Letter  from  Claire  P.  McGrath,  Managing 
Director  and  Special  Counsel,  Derivativo  SKurities. 
Amex,  to  Michael  Walinskas  Branch  Chief,  Decision 
of  Market  Regulation,  Commission,  dated  May  16, 
1995  ("Amendment  No.  2").  Amendment  No.  2 
provides  additional  clarifying  information  regarding 
the  Index,  including  the  number  of  Index 
components  that  are  eligible  for  standardized 
options  trading,  strike  price  intervals,  and  position 
limits.  Id. 

*  REITs  are  financial  vehicles  that  allow  investors 
to  pool  funds  for  participation  in  real  estate 
ownership  of  fmancing.  REITs  are  subject  to  special 
tax  treatment  and  are  exempt  from  corporate  level 
tax  if  they  meet  certain  qualifications.  The$6 
qualifications  include,  but  are  not  limited  to,  the 
distribution  of  95%  of  taxable  income:  that  five  or 
fewer  individuals  cannot  own  more  than  50%  of  the 
shares;  that  over  10%  to  total  assets  cannot  be  sold 
in  one  year;  and  that  at  last  75%  of  taxable  income 
be  derived  from  real  estate  in  the  form  of,  for 
example,  rents,  mortgages,  or  gains  from  the  sale  of 
real  estate.  All  components  on  the  Index  will  be 
REITs  as  that  term  is  defined  in  Sections  856 
through  860  of  the  Internal  Revenue  Code,  26  U.S.C. 
856-60  (1988  k  Supp.  1993).  See  Amendment  No. 
1,  supro  note  3. 
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include  healthcare  REITs,  real  estate 
operating  companies  or  partnerships,  or 
REITs  that  invest  primarily  in  real  estate 
mortgages  or  real  estate  debt  securities. 

B.  Composition  of  the  Index 

The  REIT  Index  conforms  with 
Exchange  Rule  901C,  which  specifies 
criteria  for  inclusion  of  stocks  in  an 
index  on  which  standardized  options 
will  be  traded.  In  addition,  Morgan 
Stanley  has  included  in  the  Index  only 
those  REITs  that  meet  the  following 
standards:  (1)  a  minimum  market 
capitalization  of  $100  million:  (2)  a 
market  price  of  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection  (as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  component  security 
traded  on  each  of  the  subject  days);  (3) 
trading  volume  in  the  component 
security  of  at  least  1.2  million  ^ares 
during  the  preceding  six  months;  (4) 
each  component  seciuity  must  be  traded 
on  the  Amex,  NYSE  or  must  be  a 
Nasdaq  NM  security;  and  (5)  no 
component  security  will  represent  more 
than  25%  of  the  weight  of  the  Index,  nor 
will  the  five  highest  weighted 
component  securities  in  the  Index,  in 
the  aggregate,  accoimt  for  more  than 
50%  of  the  weight  of  the  Index.  The 
criteria  set  forth  above  are  the  same  as 
or  exceed  many  of  the  criteria 
established  for  the  expedited  listing  of 
options  on  stock  industry  indexes 
pursuant  to  Exchange  Rule  901C, 
Commentary  .02. 

When  it  created  the  Index,  Morgan 
Stanley  identified  87  REITs  that  meet  or 
exceed  the  listing  criteria.  Eighty  of  the 
REIT  stocks  currently  trade  on  the 
NYSE,  four  trade  through  the  Nasdaq 
system,  and  three  on  the  Amex.  The 
Index  is  capitalization  weighted  and 
will  be  calculated  continuously  using 
last  sale  prices. 

As  of  tne  close  of  trading  on  April  24, 
1995,  the  Index  was  valued  at  195.1.'  As 
of  the  close  of  trading  on  February  10, 
1995,  the  market  capitalizations  of  the 
individual  securities  in  the  Index 
ranged  from  a  high  of  $1.1  bilUon 
(Security  Capital  Industrial)  to  a  low  of 
$103.4  million  (Equity  Inns  Inc.).  with 
a  mean  and  median  of  $359  million  and 
$279  million,  respectively.  The  total 
market  capitalization  of  the  securities  in 
the  Index  was  $31  billion.  The  total 
number  of  shares  outstanding  for  the 
REITs  in  the  Index  ranged  from  a  high 
of  69.5  million  shares  (Security  Capital 
Industrial)  to  a  low  of  7.5  million  shares 


(JDN  Realty),  the  90-day  lowest  price 
per  share  of  securities  in  the  Index,  for 
a  90-day  period  preceding  February  10, 
1995,  ranged  from  a  high  of  $33.25 
(Kimco  Realty)  to  a  low  of  $8.75 
(Berkshire  Realty).  In  addition,  for  a 
120-day  period  preceding  February  10, 
1995,  the  average  daily  trading  volume 
of  the  REITs  in  the  Index  ranged  from 
a  high  of  142,138  shares  (RES  Hotel 
Investments)  to  a  low  of  10,359  shares 
(Property  TR  America),  with  the  mean 
and  median  being  39,167  and  31,937 
shares,  respectively.  Lastly  no  one  REIT 
accounted  for  more  than  3.41%  of  the 
Index's  total  value  (Seciuity  Capital 
Industrial  and  Simon  Property  Group), 
and  the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accoimted  for 
15.42%  of  the  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  component  was  .31%  of  the 
Index  (Equity  Inns),  and  the  percentage 
weighting  of  the  five  smallest  issues 
accounted  for  1.87%  of  the  Index's 
value. 

Seventy-nine  out  of  the  87  securities 
in  the  Index,  representing  90.8%  of  the 
number  of  securities  in  the  Index,  and 
95.67%  of  its  value,  are  eligible  for 
standardized  options  trading  (four  of  the 
79  options  eligible  securities  currently 
imderlie  exchange-listed  options).  The 
eight  components  that  do  not  meet 
options  eligibility  standards  account  for 
only  9.2%  of  the  number  of  securities  in 
the  Index,  and  4.33%  of  its  value.' 

C.  Maintenance 

The  Exchange  will  be  responsible  for 
maintaining  the  Index  once  trading 
begins.  To  maintain  the  Index,  the 
Exchange  will  review  the  component 
securities  on  a  quarterly  basis  to  ensure 
that  the  Index  continues  to  represent 
only  the  largest  and  most  actively  traded 
REITs.  After  the  close  of  trading  on  the 
last  business  day  of  E)ecember,  March, 
)\me,  and  September,  all  publicly  traded 
equity  REITs  (except  healthcare  REITs, 
real  estate  operating  companies  or 
partnerships,  or  REITs  that  invest 


primarily  in  real  estate  mortgage  or  real 
estate  debt  securities)  will  be  reviewed 
to  see  if  they  meet  the  criteria  outlined 
above.  After  the  close  of  trading  on  the 
third  Friday  of  January,  April,  July,  and 
October,  the  Exchange  will  add  to  the 
Index  all  those  REITs  that  meet  the 
criteria  described  above  for  initial 
inclusion  in  the  Index  and  that  are  not 
currently  in  the  Index. 

At  the  same  time  as  REITs  are  added 
to  the  Index,  REITs  that  do  not  meet 
certain  separate  maintenance  criteria 
will  be  removed  bom  the  Index.  The 
maintenance  criteria  for  the  component 
securities  are:  (1)  A  minimum  market 
capitalization  of  $75  million;  (2)  a 
market  price  of  at  least  $5.00  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  component  seciuity 
traded  on  each  of  the  subject  days;  and 
(3)  trading  volume  in  the  component 
security  of  at  least  900,000  shares 
during  the  preceding  six  months. 

It  is  anticipated  that  the  niunber  of 
components  in  the  RETT  Index  will 
increase  as  more  real  estate  investment 
companies  enter  the  public  market,  and 
those  currently  in  the  public  market 
grow  in  size  and  trading  volume. 
However,  if  the  number  of  component 
securities  in  the  Index  shall  increase  to 
more  than  116  or  decrease  to  fewer  than 
58,  the  Exchange  has  stated  that  it  will 
file  with  the  Commission  pursuant  to 
Section  19(b)(1)  of  the  Act  to  obtain 
additional  approval  for  such  Index." 

The  number  of  component  stocks  in 
the  Index  shall  remain  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  a  merger  or  takeover  which  warrants 
the  removal  of  a  component  security 
from  the  Index  prior  to  its  quarterly 
review.^"  If  such  an  event  occurs,  the 
divisor  shall  be  recalculated  to  ensiue 
continuity  of  the  Index's  value. 


'  See  Amendment  No.  2,  Supra  note  5.  The  Index 
divitor  was  initially  determined  to  yield  a 
benchmark  value  of  200  on  December  31, 1994. 


'Id.  Amex  Rule  915  provides  criteria  for  potential 
underlying  securities  for  put  or  call  option 
contracts.  These  criteria  include:  a  minimum  of  7 
million  shares  of  the  underlying  security  which  are 
owned  by  persons  other  than  those  required  to 
repori  their  security  holdings  under  Section  16(a) 
of  the  Act:  a  minimum  of  2,000  holders  in  the 
underlying  security;  trading  volume  of  at  least  2.4 
million  shares  in  the  preceding  12  months;  a  marlcet 
price  per  share  of  the  underlying  security  of  at  least 
S7.5  for  the  majority  of  business  days  during  the 
three  calendar  months  preceding  the  date  of 
selection:  and  the  issuer  is  in  compliance  with 
applicable  requirements  of  the  Act.  Amex  Rule  915, 
Conunentary  .01.  The  word  ."security"  may  be 
broadly  interpreted  to  mean  any  equity  security  as 
defined  in  Rule  3all-l  under  the  Act.  17  (7R 
240.3all-l  (1994)  (definition  of  the  term  "equity 
security").  Amex  Rule  915.  Commentary  .03. 


■>  See  Amendment  No.  1.  supra  note  3. 

'"Although  the  Amex  is  responsible  for 
maintaining  the  Index.  Morgan  Stanley  has  stated 
that  it  may  desire  to  consult  with  the  Amex  (or  that 
the  Amex  may  desire  to  consult  with  Morgan 
Stanley)  concerning  possible  changes  to  the  Index 
components  upon  the  occurrence  of  certain 
corporate  events  that  may  occur  between  quarterly 
reviews.  Events  that  might  warrant  such  a 
reconfiguration  could  include  non-cash  dividends, 
stock  splits,  rights  offerings,  stock  distributions, 
reorganizations,  recapitalizations,  and  other  similar 
events.  Letter  from  Robin  Roger.  Vice  President  and 
Counsel,  Morgan  Stanley,  to  Michael  Walinskas. 
Branch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  June  22. 1995.  For  a  description 
of  procedures  attendant  to  such  consultations,  see 
id.,  and  infra  Section  HI..  Surveillance. 
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D.  Index  Calculation  and  Applicable 
Exchange  Rules 

The  RETT  Index  is  market 
capitalization  weighted,  where  the 
Index  value  is  calculated  by  multipljring 
the  primary  exchange  regular  way  last 
sale  price  of  each  component  security 
by  its  nimiber  of  shares  outstanding, 
adding  the  sums  and  dividing  by  the 
current  index  divisor.  Given  that  a  RETT 
is  required  to  distribute  at  least  95%  of 
its  taxable  income,  much  of  a  REIT's 
value  is  reflected  in  its  dividend 
distributions.  As  a  total  return  index, 
the  REIT  Index  will  reflect  the  value  of 
the  regular  cash  dividends  of  its 
component  securities  by  reinvesting 
such  dividends  into  the  Index  portfolio. 
Therefore,  at  the  close  of  trading  each 
day,  the  prices  of  component  securities 
which  will  trade  "ex-dividend"  the  next 
day  will  be  adjusted  (downward)  by  the 
value  of  the  dividend  amoimt  to  reflect 
the  price  impact  on  the  stock  as  it  trades 
without  ("ex")  the  dividend  on  the 
following  day.  The  divisor  is  then 
adjusted  to  ensure  continuity  of  the 
Index  value.  The  Index  divisor  was 
initially  set  to  yield  a  benchmark  value 
of  200  on  December  31, 1994.  Similar  to 
other  stock  index  values  published  by 
the  Exchange,  the  value  of  the  Index 
will  be  calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

E.  Contract  Specifications  and 
■  Applicable  Exchange  Rules 

The  proposed  options  on  the  Index 
Mdll  be  Eimipean  style  [i.e.,  exercises 
permitted  at  expiration  only),  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  Index  multiplier  will  be 
100.  "Ilie  strike  price  interval  will  be 
five  points  for  full-value  Index  options 
when  the  Index  is  above  200." 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  long-term 
options  on  either  a  full-value  or  a 
reduced-value  Index  level  having  up  to 
36  months  imtil  expiration  may  be 
traded. ^2  Expiration  intervals  for  both 
full-value  and  reduced-value  long-term 
options  will  not  be  less  than  six  months. 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  rules  address, 
among  other  things,  surveillance, 
exercise  prices,  and  position  limits.  The 
Exchange  has  designated  the  Index  a 


Stock  Index  Option  under  Rule  90lC(a) 
and  a  Stock  Index  Industry  Group  under 
Rule  900C(b)(l).  Pursuant  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  [i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
option  series  on  the  Index  at  2V2  point 
sdike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points.** 

F.  Settlement 

The  options  on  the  RETT  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
The  last  trading  day  in  an  expiring 
option  series  will  normally  be  the 
second  to  last  business  day  preceding 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  sto<^.  In  the 
case  of  securities  traded  through  the 
Nasdaq  system,  the  first  reported  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation. 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  REIT 
Index 

Longer  term  option  series  having  up 
to  36  months  to  expiration  may  be 
traded.  In  lieu  of  such  long-term  options 
on  a  full-value  Index  level,  the 
Exchange  may  instead  list  long-term, 
reduced-value  put  and  call  options 
based  on  one-tenth  (1/1 0th)  the  Index's 
full-value.  In  either  event,  the  interval 
between  expiration  months  for  either  a 
full-value  or  reduced-value  long-term 
option  will  not  be  less  than  six  months. 
The  trading  of  any  long-term  options  are 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures,  and  all  options  will  have 
European  style  exercise.  As  discussed 
below,  position  limits  on  reduced-value 
long-term  RETT  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 


would  be  aggregated  with  such  options 
(thus,  a  position  limit  of  10,500 
contracts  on  the  same  side  of  the  market 
for  full-value  Index  options  would  be 
equivalent  to  a  position  limit  for  the 
reiduced-value  Index  options  of  105,000 
contracts  on  the  same  side  of  the 
market). 

H.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  classified  as  a 
"Stock  Index  Industry  Group"  under 
Amex  rules,^*  Exchange  rules  that  are 
applicable  to  the  trading  of  options  on 
narrow-based  indexes  will  apply  to  the 
trading  of  RETT  Index  options  and  long- 
term  Index  options.  Specifically, 
Exchange  rules  governing  margin 
requirements,"  position  and  exercise 
limits,'*  and  trading  halt  procedures  *' 
that  are  applicable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  For 
purposes  of  determining  whether  a 
given  position  in  reduced-value  long- 
term  Index  options  complies  with 
applicable  position  and  exercise  limits, 
positions  in  the  reduced-value  long- 
term  Index  options  will  be  aggregated 
with  positions  in  the  full-value  Index 
options.  For  these  purposes,  ten 
reduced-value  contracts  will  equal  one 
full-value  contract. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  v«rill  also 
be  used  to  monitor  trading  in  options  on 
the  RETT  Index.  In  addition,  the 
Intermarket  Surveillance  Group 
Agreement  ("ISG  Agreement"),  dated 
July  14, 1983,  as  amended  January  29, 


•'  For  a  description  of  other  strike  price  intervals. 
Me  infra  text  accompanying  note  13. 
;  "Seeing Section II.G. 


"Amendment  No.  2,  supra  note  5.  Strike  price 
intervals  at  2</^  points  for  long-term  reduced-value 
Index  options  would  apply  when  the  reduced-value 
Index,  which  is  one-tenth  the  value  of  the  full-value 
Index,  is  below  200  points.  Telephone  conversation 
between  Claire  P.  McGrath,  Managing  Director  and 
Special  Counsel,  Derivatives  Securities,  Amex,  and 
Francois  Mazur.  Staff  Attorney.  Division  of  Market 
Regulation.  Commission  on  August  8. 1995. 


"  Amex  Rule  900C(b)(l). 

'' Pursuant  to  Amex  Rule  462,  the  minimtmi 
margin  requirements  for  short  Index  options 
positions  will  be  100%  of  the  option  premium  plus 
20%  of  the  underlying  aggregate  Index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of 
the  underlying  aggregate  Index  value. 

"The  Exchange  expects  that  the  review  required 
by  Rule  904C(c)  relating  to  position  limits  for  Stock 
Index  Industry  Groups  will  result  in  a  position  limit 
of  10,500  contracts  on  the  same  side  of  the  market 
with  respect  to  options  on  the  Index.  See 
Amendment  No.  2,  supra  note  5.  Pursuant  to  Amex 
Rule  905C,  exercise  limits  for  the  Index  options  also 
will  be  10,500  contracts  on  the  same  side  of  the 
market.  The  Exchange  may  determine,  pursuant  to 
Rules  904C(c)  and  905C,  that  lower  exercise  and 
position  limits  are  warranted. 

"Pursuant  to  Amex  Rule  918C,  the  trading  on  the 
Amex  of  Index  options  may  be  halted  or  suspended 
when  trading  has  been  halted  or  suspended  in  the 
primary  markets  for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of  the  current 
group  value. 
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1990,  will  be  applicable  to  the  trading 
of  options  on  the  Index.^' 

Morgan  Stanley  also  has  established 
special  procedures  in  connection  with 
the  p>ossibility  that  Morgan  Stanley  may 
consult  with  the  Amex,  or  the  Amex 
may  consult  with  it,  regarding 
appropriate  changes  in  the  Index 
constituency  in  the  event  of  certain 
corporate  events  affecting  a  RETT  issuer. 
Specifically,  such  consultations  will  be 
effected  at  Morgan  Stanley  only  by  a 
person  or  persons  assigned  to  die  REITs 
industry  within  the  capital  markets 
group  of  the  Investment  Banking 
Division.  That  person  or  those  persons 
filling  such  pkosition  or  positions  and 
engagiad  in  the  consultation  with  the 
Amex  will  be  on  the  non-sales  and  non- 
trading  side  of  the  firm.  In  addition, 
persons  engaged  in  consultations  with 
the  Amex  will  be  subject  to  certain 
procedures  limiting  the  dissemination 
of  such  information  within  Morgan 
Stanley,  and  in  particidar  will  be 
prohibited  from  relaying  any 
information  concerning  such 
consultations  to  the  sales  and  trading 
side  of  the  firm.  Persons  involved  in 
consultations  with  the  Amex  will  not  be 
allowed  to  trade  personally  in  the  shares 
of  the  specific  RETT  issuer  under 
disciission,  nor  in  the  Amex  Usted 
option  derived  from  the  Index,  &t>m  the 
time  consultation  is  imdertaken  imtil 
two  days  following  pubUc 
dissemination  of  information 
concerning  the  decision  to  include  or 
exclude  the  issuer  from  the  Index** 


"The  Amex  U  a  member  of  the  ISG,  which  waa 
formed  on  July  14, 1983  (o,  among  other  things, 
coordinate  more  eSsctively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement,  July  14, 1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29, 1990.  See  Second 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement,  January  29, 1990.  The  members  of  the 
ISG  are:  the  Amex:  the  Boston  Stock  Exchange,  Inc.: 
the  Chicago  Board  Options  Exchange.  Inc.;  the 
Chicago  Stock  Exchange,  Inc.;  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"); 
the  NYSE:  the  Pacific  Stock  Exchange.  Inc.;  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of  the 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  (e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  afTiliate  members  in  1990. 

''Letter  from  Robin  Roger,  dated  June  1. 199S, 
supra  note  10.  Morgan  Stanley  will  place  on  its 
Watch  List  those  RETT  issuers  which  have  been  the 
subject  of  consultation  between  Morgan  Stanley  and 
the  Amex  where  such  consultations  have  resulted 
in  a  decision  to  add  or  delete  the  issuer  from  the 
Index  The  Watch  List  is  used  as  a  device  to  trigger 
the  monitoring  of  trading  and  reviewing  of  research 
relating  to  certain  companies  to  avoid  actual  and 


in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.2o  Specifically,  the  Commission 
finds  that  the  trading  of  RETT  Index 
options,  including  full-value  and 
reduced-value  RHT  long-term  options, 
will  serve  to  promote  the  pubUc  interest 
and  help  to  remove  impediments  to  a 
free  and  open  securities  market  by 
providing  investors  with  a  means  of 
hedging  exposure  to  market  risk 
associated  with  RETT  securities.'* 

Nevertheless,  the  trading  of  options 
on  the  RETT  Index,  including  full-value 
and  reduced-value  long-term  Index 
options,  raises  several  concerns  related 
to  index  design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex  has 
adequately  addressed  these  concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  RETT 
Index  is  a  narrow-based  index.  The 
RETT  Index  currently  is  composed  on  87 
securities,  all  of  which  are  REIT 
stocks.22  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for  the 


potential  conflicts  of  interest.  Morgan  Stanley 
represents  that  it  will  arrange  a  mechanism  t^ 
which  an  Amex  employee,  as  well  as  a  Morgan 
Stanley  employee,  will  notify  Morgan  Stanley  of  an 
addition  to,  or  deletion  6t>m,  the  Index  to  ensure 
an  adjustment  to  the  Watch  List  Id. 

">15  U.S.C  78f(b)(5)  (1988). 

"  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  propMMal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  index  options  and  full-value  and  reduced- 
value  long-term  options  on  the  REIT  Index  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  REIT 
securities  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisions  in  the  REIT  sector  of  the 
U.S.  securities  markets,  allowing  them  to  establish 
positions  or  increase  existing  positions  in  such 
markets  in  a  cost-effective  manner.  Moreover,  the 
Commission  believes  that  the  reduced-value  long- 
term  RETT  Index  options  will  serve  the  needs  of 
retail  investors  by  providing  them  with  the 
opportunity  to  use  a  long-term  option  to  hedge  their 
portfolios  from  long-term  market  moves  at  a 
reduced  cost. 

**The  reduced- value  REIT  Index,  which  is 
composed  of  the  same  component  securities  as  the 
Index,  is  identical  to  the  REIT  Index,  except  that  it 
is  calculated  by  dividing  the  Index  value  by  ten. 


Amex  to  apply  its  rules  governing 
narrow-based  index  options  to  trading 
in  the  Index  options. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  majority  of  the 
components  that  comprise  the  Index  are 
actively  traded,  with  a  mean  and 
median  average  daily  trading  volume  of 
39,167  and  31,937  shares,  respectively. 
Second,  the  market  capitalizations  of 
the  securities  in  the  Index  are  very  large, 
ranging  bom  a  high  of  $1.1  billion  to  a 
low  of  $103.4  million,  as  of  February  10, 
1995,  with  the  mean  and  median  being 
$359.3  million  and  $279.2  million, 
respectively.  Third,  the  Index  is 
comprised  of  87  component  securities, 
and  no  one  particular  security  or  group 
of  securities  dominates  the  Index. 
Specifically,  no  individual  RETT 
comprises  more  than  3.41%  of  the 
Index,  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
account  for  15.42%.  Fourth,  79  out  of 
the  87  securities  in  the  Index, 
representing  95,67%  of  the  Index's 
value,  are  eligible  for  standardized 
options  trading  (four  of  the  79  options 
eligible  securities  currently  underlie 
exdiange-listed  options).'^  Fifth,  should 
the  number  of  component  securities 
increase  to  more  than  116  or  fall  to 
fewer  than  58,  as  determined  by  the 
inclusion  and  maintenance  criteria 
described  above,  the  Exchange  will  file 
with  the  Commission  pursuant  to 
Section  19(b)(1)  of  the  Act  to  obtain 
additional  approval  for  such  Index.  This 
will  help  to  protect  against  material 
adverse  changes  in  the  composition  and 
design  of  the  Index  that  mi^t  adversely 
affect  the  Amex's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  REIT  Index  options 
and  long-term  Index  options.  Sixth,  the 
Index  will  be  calculated  continuously 
using  last  sale  prices.  This  wdll  further 
reduce  the  potential  for  manipulation  of 
the  value  of  the  Index.  Finally,  the 
Commission  believes  that  the  existing 
mechanisms  to  monitor  trading  activity 
in  those  securities,  as  discussed  below, 
Vn\l  help  to  deter,  as  well  as  detect, 
such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 


^3  Amendment  No.  2.  supra  note  5.  The  eight 
components  that  do  not  meet  options  eligibility 
standards  account  for  only  4.33%  of  the  Index's 
value.  Id. 
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financial  instruments,  such  as  RETT 
Index  options  (including  full-value  and 
reduced- value  long-term  Index  options), 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (l)'The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading:  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  long-term 
options  will  be  subject  to  the  same 
Regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  Amex,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
KETT  Index  options  and  full-value  and 
reduced-value  long-term  Index  options. 
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C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.^'*  In  this  regard,  the 
NYSE,  Amex.  and  NASD,  which 
currently  are  the  primary  markets  for 
the  REITs  comprising  the  Index,  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information,'*  Further,  the 
Commission  believes  that  the 
procedures  Morgan  Stanley  has 
established  in  connection  with  possible 
consultations  between  itself  and  the 
Amex  provide  further  assurances  that 
the  Index  will  not  be  susceptible  to 
manipulation.'" 

D.  Market  Impact 

The  Conunission  believes  that  the 
listing  and  trading  on  the  Amex  of 
options  on  the  RETT  Index,  including 
full-value  and  reduced-value  long-term 
Index  options,  will  not  adversely  affect 
die  underlying  securities  markets.'^ 


^'  Securities  Exchange  Act  Release  No.  31243 
(September  28, 1992),  57  FR  45829. 

^Seesupta  note  18  and  accompanying  text. 

*•  See  supra  note  19  and  accompanying  text 

^'  In  addition,  the  Amex  and  the  Options  Price 
ItaMttiog  Authority  ("OPRA")  have  suted  that  they 


First,  as  described  above,  no  one 
security  dominates  the  Index.  Second, 
the  Exchange's  listing  and  maintenance 
criteria  should  ensure  that  the 
component  securities  generally  will  be 
actively-traded,  highly  capitalized 
securities.'*  Third,  the  10,500  contract 
position  and  exercise  limits  applicable 
to  Index  options  and  long-term  Index 
options  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
and  Index  long-term  options  will  be 
issued  and  guaranteed  by  The  Options 
Clearing  Corporation  just  like  any  other 
standardized  option  trading  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  RETT  Index  options 
(including  full-value  and  reduced-value 
Index  long-term  options)  based  on  the 
opening  prices  of  component  securities 
is  consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  to  reduce  adverse 
effects  on  markets  for  securities 
underlying  options  on  the  Index.'^ 

E.  Accelerated  Approval  of  Amendment 
No.  2 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
Exchange's  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 


have  the  necessary  systems  capacity  to  support 
those  new  series  of  index  options  that  would  result 
from  the  introduction  of  options  and  long-term 
options  on  the  REIT  Index.  See  letter  from  Edward 
Cook,  Jr.,  Managing  Director,  Information 
Technology,  Amex,  to  Michael  Walinskas,  Branch 
Chief,  Division  of  Market  Regulation,  Commission, 
dated  May  2, 1995;  and  letter  from  Joseph  P. 
Corrigan,  Executive  Director,  OPRA,  to  Michael 
Walinskas,  Branch  Chief,  Division  of  Market 
Regulation,  Commission,  dated  May  23,  1995. 

^*The  Commission  notes  that  although  90.8%  of 
the  Index's  components  currently  are  options 
eligible,  the  Exchange's  proposed  maintenance 
criteria  do  not  require  a  minimum  percentage  of 
components  to  be  options  eligible  securities.  The 
Amex  maintenance  criteria  will  require  for  each 
component,  however,  that  it  have  a  minimum 
market  capitalization  of  $75  million,  a  market  price 
of  at  least  S5.00  for  specified  periods,  and  a  trading 
volume  of  at  least  900,000  shares  during  the 
preceding  six  months.  These  criteria  are  generally 
consistent  with  the  Amex's  generic  narrow-based 
index  option  maintenance  listing  standards.  See 
Securities  Exchange  Act  Release  No.  34157  (June  3, 
1994),  59  FR  30062.  The  Commission  also  notes 
that  the  Index  is  made  up  of  a  large  number  of 
securities  (currently  87),  and  that  the  eight 
component  securities  that  are  not  options  eligible, 
representing  9.2%  of  the  number  of  securities  in  the 
Index,  account  for  only  4.33%  of  the  Index  value. 
See  supra  Section  D.B.,  Composition  of  the  Index. 
Therefore,  the  Commission  believes  that  the  listing 
and  trading  of  REIT  Index  options  will  not  have  an 
adverse  market  impact. 

2»  See  Securities  Exchange  Act  Release  No.  30944 
Ouly  21. 1992),  57  FR  33376. 


publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
serves  to  clarify  the  Exchange's  proposal 
by  providing  additional  information, 
including  the  number  of  Index 
components  that  are  eligible  for 
standardized  options  trading,  strike 
price  intervals,  and  position  limits. 
Accordingly,  the  Commission  finds  that 
no  new  regulatory  issues  are  raised  by 
Amendment  No.  2.  Therefore,  the 
Commission  believes  it  is  consistent 
witii  Sections  19(b)(2)  and  6(b)(5)  of  die 
Act  to  approve  Amendment  No.  2  to  the 
Exchange's  prof>osal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
firguments  concerning  Amendment  No, 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  SXreel  NW,, 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  1 1 , 1 995 . 

V.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5).3o 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  die 
proposed  rule  change  (SR-Amex-95- 
06),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20641  Filed  8-ia-95;  8:45  am) 

BIUMO  CODE  W10-01-H 


»15  U.S.C.  78f(b)(5)  (1988). 

"  17  CFR  200.3O-3(a)(l2)  (1994). 
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OEPAflTMENT  OF  TRANSPORTATION 
GoeetQuard 

(CQi>-(»-«»-oiq 

HoueloitfQaiveeton  Navlgetlon  Safety 
Advtoory  Full  Committee,  end 
NewlQitlofi  end  Wetefweye 
Suboommittee  Meetinge 

AOBICT:  Coast  Guard,  DOT. 
ACnoiC  Notice  of  meetings. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Conunittee 
(HOGANSAC)  and  its  two  standing 
subcommittees  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  electronic  chart  systems, 
and  various  other  navigation  safety 
matters  affecting  the  Houston/Galveston 
area.  "Dm  meeting  will  be  open  to  the 
piiblic. 

OATB:  The  Navigation  Subcommittee 
meeting  will  be  held  from  9  ajn.  to 
10:30  a.m.,  on  Thursday,  September  14, 
1995.  The  Waterways  Subcommittee 
meeting  will  be  held  the  same  day  from 
10:30  a.m.  to  12  noon.  The  full 
committee  meeting  will  be  held  from  9 
a.m.  to  approximately  1  p.m.  on 
Thursday,  September  28, 1995. 

AOOflESSCS:  Both  subcommittee 
meetings  will  be  held  at  the  Port  of 
Houston  Authority  offices.  Ill  East 
Loop  North,  Houston,  Texas.  The  full 
conunittee  meeting  will  be  held  in  the 
conference  room  of  the  Houston  Pilots 
Office.  8150  South  Loop  East,  Houston, 
Texas. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
M.M.  Ledet,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan),  Room  1211,  Hale  Boggs 
Federal  Building.  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 

aUPFLBIENTARY  MFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2  section  1  et  sea.  The 
meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meetings.  The  tentative  agendas  for  the 
meetings  will  consist  of  the  following 
items: 

(1)  Fire  response  capabilities  in  the 
Houston/Galveston  port  area. 

(2)  Various  Coast  Guard  aid  to 
navigation  improvement  initiatives. 

(3)  Updates  from  the  U.S.  Army  Corps 
on  various  watwway  improvement 
projects. , 


Dated:  August  2. 1995. 
RX.  North. 

RearAdmiml.  U.S.  Coast  Guard,  Cmnmander. 
Eighth  Coast  Guard  District 
[FR  Doc  95-20616  Filed  S-lS-95;  8:45  am] 
■UJNO  COOf  4ei»-14-M 

Federal  Aviation  Admlnietration 

Approval  of  the  Noiee  Compatibility 
Program  for  Palm  Springe  Regiortal 
Airport,  Palm  Springs.  Califomia 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
finHingn  on  the  Noise  Compatibility 
Program  for  the  Palm  Springs  Regional 
Airport  (PSP),  submitted  by  the  city  of 
Palm  Springs,  Califomia,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abetement  Act  of  1979 
(PubUc  Law  96-193)  (hereinafter 
referred  to  as  "the  Act")  and  14  CFR 
Part  150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non  federal  responsioitities  in 
Senate  Report  No.  96-52  (1980).  On 
November  28, 1994,  the  FAA 
determined  that  the  Noise  Exposure 
Maps,  submitted  by  the  dty  under  14 
CFR  Part  150.  were  in  compliance  with 
applicable  requirements.  On  July  25, 
1995,  the  Associate  Administrator  for 
Airports  approved  the  Noise 
Compatibility  Program  for  PSP.  Twenty- 
four  (24)  of  the  twenty-six  (26)  proposed 
noise  abatement  measures  were 
approved,  one  (1)  measure  was 
approved  in  part  pending  submission  of 
additional  information  and  the  other 
measure  was  deferred  pending 
additional  information. 
ffFECnvE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatitrility  Program  for  Palm  Springs 
Regional  Airport  is  July  25. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Lieber,  Airport  Planner, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles.  Califomia  90009-2007. 
Telephone  number:  (310)  725-3614. 
Street  address:  15000  Aviation 
Boulevard,  Hawthorne.  Califomia 
90261.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  of  the  Noise 
Compatibility  Program  for  Palm  Springs 
Regional  Airport,  effective  July  25, 1995. 


Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(herein  after  referred  to  as  the  "Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposiue  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  compatible  land  uses  and 
)revention  of  additional  non  compatible 
and  uses  within  the  area  covered  by  the 
'tloise  Exposiue  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  (v 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  Tlie  Noise  Compatibility  Program 
was  developed  in  accordance  Math  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non  compatible  land 
uses  around  theaiiport  and  preventing 
the  introduction  of  additional  non 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  imjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government 
and; 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State  or  local  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
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specific  Noise  Compatibility  Measiues 
may  be  required  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Hawthorne,  Califomia. 

The  dty  of  Palm  Springs  submitted  to 
the  FAA  on  March  3, 1994,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  September  23,  1993 
through  July  18, 1995.  The  Palm  Springs 
Regional  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  November  28. 1994. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on  , 
December  16, 1994. 

The  Palm  Springs  Regional  Airport 
study  contained  a  proposed  Noise 
Compatibility  Pro^'am  comprised  of 
actions  designed  to  phased 
implementation  by  airport  management 
and  adjacent  jtuisdictions  from  the  date 
of  study  completion  to  the  year  1999.  It 
was  requested  that  the  FAA  evaluated 
and  approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
January  26, 1995  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  an  approval  of  such  program. 

The  submitted  program  contained 
twenty-six  (26)  proposed  actions  for 
noise  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was  approval 
by  the  Associate  Administrator  for 
Airports  effective  July  26, 1995. 

Outright  approval  was  granted  for 
twenty-four  (24)  of  the  twenty-six  (26) 
specific  program  measures.  One  (1) 
measure  approved  the  use  of  N6AA 
departure  procedures  while  the  use  of 
Advisory  Circular  91-53A  denature 
procedure  for  air  carrier  aircraft  was 
disapproved  pending  submission  of 
additional  information.  The  other 


measiu^  was  deferred  pending  further 
review  of  flight  procedures  under  the 
provisions  of  Section  104(b)  of  the 
aviation  Safety  and  Noise  Abatement 
■  Act  of  1979  (as  amended).  The  approved 
measures  included  such  items  as 
encourage  noise  abatement  departiire 
profiles  by  jets;  encourage  delayed 
appUcation  of  taxing  thrust  until  afigned 
with  runway  centerline;  maintain 
continued  restrictions  on  engine 
maintenance  runups;  continue  short 
approaches  to  R/W31L  by  northeast 
arrivals;  build  a  noise  berm  along  the 
south  side  of  Vista  Chino;  extend  noise 
wall  on  west  side  of  Runway  13R-31L; 
retain  compatible  land  uses  aroimd  the 
airport  within  the  60  CNEL;  amend 
several  parcels  in  the  General  Plan  from 
residential  to  commercial  or 
professional;  adopt  land  use 
compatibility  guidelines  for 
discretionary  review  of  projects  within 
the  60  CNEL;  rezone  several  existing 
parcels  from  residential  to  professional 
or  commercial;  amend  subdivision 
regulations  to  provide  for  the  dedication 
of  aviation  easements  and  filing  of  fair 
disclosiu^  agreements  for  subdivisions 
within  the  airport  combining  zoning 
boundary;  conduct  an  acoustical  study 
of  recenUy  built  homes  within  the  67- 
70  CNEL;  amend  building  codes  setting 
forth  sound  insulation  standards  for  use 
within  the  airport  combining  zones; 
offer  a  sound  insulation  program  for 
existing  single  family  homes  within  the 
65  CNEL;  acquire  homes  and  vacant  lots 
inside  future  rtinway  protection  zones 
and  within  the  65  CNEL;  through  site 
plan  review,  encourage  development  of 
properties  north  and  south  of  airport  to 
screen  adjacent  homes  (north)  and 
school  (south)  from  groimd  noise; 
maintain  a  complaint  response  system, 
and  review  and  update  Noise  Exposure 
Maps  and  the  Noise  Compatibility 
Prt^ram  as  necessary. 

These  determinations  are  set  forth  in 
detail  in  the  Record  of  Approval 
endorsed  by  the  Associate 
Administrator  for  Airports  on  July  25, 
1995.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials,  and  the 
doaunents  comprising  the  submittal  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Palm  Springs  Regional 
Airport,  Palm  Springs,  Califomia. 

Issued  in  Hawthorne,  Califomia  on  August 
4, 1995. 

Herman  C.  Blin, 

Manager.  Airports  Division,  AWP-SOO, 
Western-Pacific  Region. 

(FR  Doc  95-20677  Filed  8-l»-95;  8:45  ami 
BNJJNQ  CODE  4t1»-13-M 


Avistion  Rulemaking  Advlaory 
Committee;  Maintenance  iseuee— New 
Task;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 


SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  J.  LeonelU.  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Flight  Standards  Service  (AFS-300),  800 
Independence  Avenue  SVV., 
Washington,  DC  20591,  telephone:  (202) 
267-3546;  fax:  (202) 267-5230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Fedeifi 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partnera  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is  air 
carrier/general  aviation  maintenance 
issues.  These  issues  involve  mechanic 
certification  and  approved  training 
schools  outlined  in  parts  65  and  147 
and  the  maintenance  standards  for  parts 
23,  25,  27,  29,  31.  33,  and  35  aircraft, 
engines,  propellers,  and  their 
component  parts  and  parallel  provisions 
in  parts  21,  43,  91, 121, 125.  127, 129, 
133, 135,  and  137  of  the  Federal 
Aviation  Regulations,  which  are  the 
responsibility  of  the  FAA  Director, 
Flight  Standards  Service. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  task: 

Recommend  disposition  of  comments  made 
to  Notice  of  Proposed  Rulemaking  No.  94-27, 
which  proposes  to  amend  the  Federal 
Aviation  Regulations  that  prescribe  the 
certification  and  training  requirements  for 
mechanics  and  repairmen. 
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The  FAA  also  has  asked  the  ARAC 
determine  if  rulemaking  action  (e.g.. 
final  rule,  withdrawal)  should  be  taken, 
or  advisory  material  should  be  issued.  If 
so,  ARAC  has  been  asked  to  prepare  the 
necessary  docimients,  including 
economic  analysis,  to  justify  and  carry 
out  its  rec6mmendation(s). 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  it  to  the  existing  Part 
65  Woridng  Group.  The  working  grpup 
serves  as  staff  to  ARAC  to  assist  ^JRAC 
in  the  analysis  of  the  assigned  task. 
Working  group  recommendations  must 
be  reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  group's 
recommendations,  it  forwards  them  to 
the  FAA  as  ARAC  recommendations. 

Woridng  Group  Activity 

The  Part  65  Working  Group  is 
expected  to  comply  with  the  procediu^s 
adopted  by  ARAC  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
raticniale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work,  stated  in  item  3  below. 

3^  For  each  task,  draft  appropriate 
regulatory  documents  wiUi  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
requirements  or  compliance  methods 
are  not  reconunended.  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendations. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 
carrier/general  aviation  maintenance 
issues. 

Partidpatimi  in  the  Working  Group 

The  Part  65  Working  Group  is 
composed  of  experts  having  an  interest 
in  the  assigned  task.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
capticm  FOR  FURTHER  INFORMATION 
CONTACT  expressing  the  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 


request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  wrill  be  open  to  the 
pubhc,  except  as  authorized  by  section 
10(d)  of  the  Federal  Aviation  Committee 
Act.  Meetings  of  the  Part  65  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
With  an  interest  and  expertise  are  ^ 
selected  to  participate.  No  public 
aimoimcement  of  working  group 
meetings  will  be  made.  ' 

Issued  in  Washington,  DC,  on  August  14, 
1995. 

Frederick  J.  Laonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
Genera]  Aviation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  95-20683  FUed  8-18-95;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  impoae  and  Uae  the  Revenue  From 
a  Paasenger  Facility  Charge  (PFC)  at 
AltMTt  J.  Ellla  Airport,  Jacksonville,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Albert  J.  Ellis 
Airport,  JacksonviUe.  North  Carolina 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  20. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  D.  Barrett. 
Director  of  Aviation.  Albert  J.  Ellis 
Airport  at  the  following  address:  Mr.  D. 
Barrett.  Director  of  Aviation,  Albert ). 


Ellis  Airport.  264  A.  J.  Ellis  Airport 
Road.  Richlands.  North  Carolina  28574. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Onslow 
County.  North  Carolina  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walter  Bauer.  Program  Manager. 
Atlanta  Airports  District  Office.  Campus 
Building,  1701  Coliunbia  Avenue,  Suite 
2-260,  Atlanta,  Georgia,  30337-2747, 
telephone  number  (404)  305-7142.  llie 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Albert  J.  Ellis  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  9, 1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Onslow  County  ,^  North 
Carolina  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  11, 1995. 

The  following  is  a  brief  overview  of 
the  apphcation. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

December  1, 1995 
Proposed  charge  expiration  date:  August 

24, 1998 
Total  estimated  PFC  revenue: 

$714,712.00 
Brief  description  of  proposed  projects: 

1.  Preparation  of  PFC  Application. 

2.  Recover  Local  Share  From  AIP  10. 
11. 12.  &  13. 

3.  Interactive  Training  System. 

4.  Maintenance  Bay  and  Passenger 
Lift  Storage  Facility. 

5.  Terminal  Emergency  Auxiliary 
Power. 

6.  National  Storm  Water  Pollution  Act 
Plan. 

7.  Rehabilitate  Airport  Beacon. 

8.  High  Intensity  Rimway  Lights. 

9.  Rimup  Aprons. 

10.  Rehabilitate  Service  Road. 

11.  Sanitary  Sewer  Line. 

Class  or  classes  of  air  carriera  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  NONE 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
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person  may.  upon  request,  inspect  the 
application,  notice  and  other  docimients 
germane  to  the  application  in  person  at: 
Albert  J.  Ellis  Airport,  264  A.  J.  Ellis 
Airport  Road,  Richlands,  Nortii 
Carolina. 

Issued  in  Atlanta,  Georgia  on  August  9, 
1995. 

Didl  T.  Jemigan, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  95-20678  Filed  8-18-95;  8:45  am] 
MUJNQ  COOE  4110-13-M 


Notice  of  intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Philadelphia  intemational  Airport, 
Philadelphia,  Pennsylvania 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  use  the 
revenue  from  a  PFC  at  Philadelphia 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh,  Manager, 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Drive,  Suite  1,  Camp  Hill, 
Pennsylvania  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mary  Rose 
Loney,  Director  of  Aviation  for  the  City 
of  Philadelphia  at  the  following  address: 
Philadelphia  Intemational  Airport, 
Terminal  E,  Philadelphia,  Pennsylvania 
19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.W.  Walsh,  Manager  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  Pennsylvania 
17011,  (717)  730-2835.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Philadelphia  Intemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
AviaUon  Regulations  (14  CFR  Part  158). 

On  August  2, 1995.  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Qty  of  Philadelphia 
was  substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  14, 
1995. 

The  foUowing  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

September  1,  1992 
Proposed  charge  expiration  date:  August 

31, 1997 
Total  estimated  PFC  revenue: 

$116,700,000 
Brief  description  of  proposed  project: 
Design  and  construction  of  a  new 
commuter  nmway  8-26  at 
Philadelphia  Intemational  Airport. 
Class  or  classes  of  air  carriers  which 
the  pubUc  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operatore  (ACTO)  Filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the 
Philadelphia  Intemational  Airport. 

Issued  in  Jamaica,  New  York  on  August  14, 
1995. 

Anthony  P.  Spera, 

Manager,  Airports  Division,  Eastern  Region. 
[FR  Doc.  95-20679  Filed  8-18-95;  8:45  am] 
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Airtx>me  Supplemental  Navigation 
Equipment  Using  the  QIoImI 
Positioning  System  (GPS) 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  availabiUty  for  pubUc 

comment. 

SUMMARY:  This  notice  announces  the 
availabiUty  of  and  request  comments  on 


a  proposed  Technical  Standard  Order 
pertaining  to  airbome  supplemental 
navigation  equipment  using  the  global 
posiUoning  system  (GPS).  The  proposed 
TSO  prescribes  the  minimum 
performance  standards  that  airbome 
supplemental  area  navigaUon 
equipment  using  the  GPS  must  meet  to 
be  identified  with  the  marking  "TSO- 
Cl29a." 

DATES:  Comments  must  idenUfy  the 
TSO  file  number  and  be  received  on  or 
before  November  14, 1995. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service — File  No.  TSO- 
Cl29a,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591.  Or 
deUver  comments  to:  Federal  Aviation 
Administration,  Room  804,  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  J.  Smith,  Technical 
Programs  and  Continued  Airworthiness 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  Telephone  (202) 
267-9546. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  Usted  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  804,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  hoUdays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  revision  of  the  original  version  of 
TSO-d29  corrects  typographical  errors 
and  clarifies  issues  that  applicants 
found  to  be  ambiguous.  TTie  revision 
also  incorporates  language  to 
accommodate  all  deviations  that  have 
been  granted  since  the  original  TSO  was 
released  in  December  of  1992.  The  only 
changes  to  requirements  are  that  the 
software  standard  has  been  upgraded  to 
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the  latest  revision  of  RTC:A/D0-178B, 
"Software  Considerations  in  Airt>ome 
Systems  and  Equipment  Certification." 
Tnis  standard  was  adopted  by  the  FAA 
in  January  of  1993  and  will  eventually 
be  incorporated  into  all  TSO's. 

The  basic  TSO  provides  minimiun 
operational  performance  standards  for 
airborne  supplemental  navigation 
equipment  using  the  Global  Position 
System  (GPS). 

Incorporated  within  this  standard  are 
equipment  characteristics  that  should  be 
useful  to  users,  designera, 
manufacturers,  and  installen  of  GPS 
navigation  equipment.  Additional 
information  necessary  for  the  use  of  this 
TSO  is  contained  in  RTCA  Inc. 
document  number  RTCA/r)O-208, 
"Minimum  Op>erational  Performance 
Standards  for  Airborne  Supplemental 
Navigation  Equipment  Using  Global 
Positioning  System  (GPS)." 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl29a 
may  be  obtained  by  contacting  "For 
Further  Information  Contact."  Copies  of 
RHTCA  Document  No.  DO-208. 
"Minimum  Operational  Performance 
Standards  for  Airborne  Supplemental 
Navigation  Equipment  Using  Global 
Positioning  System  (GPS),"  may  be 
purchased  from  RTCA,  Inc.,  1140 
Connecticut  Avenue  NW..  Suite  1020, 
Washington,  DC  20036-4001. 

Issued  in  Washington,  DC,  on  August  11, 
1995. 
Abbas  A.  Rizri, 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
(PR  Doc  9S-20684  Filed  ft-18-9S;  8:45  am] 
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Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  firom  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3362 

Applicants:  Dallas,  Garland  and 
Northeastern  Railroad  Company 
Mr.  J.D.  Ventrcek,  General  Manager, 
425  N.  Fifth  Street,  Garland,  Texas 
75040 


St.  Louis  and  Southwestern  Railway 

Company 
Mr.  J.A.  Turner,  Engineer — Signals, 

Southern  Pacific  Building,  One 

Market  Plaza,  San  Francisco, 

California  94105 
The  Dallas,  Garland  and  Northeastern 
Raiboad  Company  (DGNO)  and  the  St. 
Louis  and  Southwestern  Railway 
Company  (SSW)  jointly  seek  approval  of 
the  proposed  discontinuance  and 
removal  of  Hunt  Interlocking,  milepost 
714.2,  in  (keenville,  Texas,  where  a 
single  main  track  of  the  DGNO,  crosses 
at  grade,  a  single  main  track  of  the  SSW. 
The  proposed  changes  include  removal 
of  the  four  automatic  interlocked 
signals,  removal  of  the  four  associated 
inoperative  approach  signals,  and 
installation  of  manually  operated  gates 
normally  lined  across  Uie  SSW  trackage. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  density  no  longer 
requires  the  need  for  an  interlocking  at 
this  location. 

BS-AP-No.  3363 

Applicant:  CSX  Transportation, 
Incorporated 

Mr.  D.G.  Orr,  Chief  Engineer— Train 
Control,  500  Water  Street  (S/C  J- 
350),  Jacksonville,  Florida  32202 

CSX  Transportation,  Incorporated 
(CSX)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of 
"Altamont"  Interlocking,  milepost 
BA223.4  and  "Wilson"  Interlocking, 
milepost  222.3,  near  Altamont, 
Maryland,  Cimiberland  Coal  Business 
Unit,  Mountain  Subdivision;  consisting 
of  the  discontinuance  and  removal  of 
nine  controlled  signals,  the  convereion 
of  three  power-operated  switches  to 
hand  operation,  and  the  installation  of 
two  automatic  block  signals  near 
milepost  223.5. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  day  operations. 

BS-AP-No.  3364 

Applicant:  CSX  Transportation, 
Incorporated 
Mr.  D.G.  Orr,  Chief  Engineer— Train 
Control,  500  Water  Street  (S/C  J- 
350),  Jacksonville,  Florida  32202 
CSX  Transportation,  Incorporated 
(CSX)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  single 
main  track,  between  milepost  BBl.8  and 
BB4.9,  near  Cincinnati,  Ohio,  Louisville 
Division,  Cincinnati  Terminal 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of 
automatic  block  signals  1915  and  1916, 
and  conversion  of  the  main  track  to  a 
yard  track  governed  by  Rule  105. 


The  reason  given  for  the  proposed 
changes  is  that  the  track  is  no  longer 
used  for  through  traffic,  since  Conrail 
has  abandoned  its  Riverside  Yard. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  Usted  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Wastiington,  D.C  on  August  16, 
1995. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
|FR  Doc.  95-20674  Filed  »-lB-95:  8:45  ami 
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[BS-AP-NO.  3338] 

WTieelIng  and  Lake  Erie  Railway 
Company;  Public  Hearing 

The  Wheeling  &  Lake  Erie  Railway 
Company  has  petitioned  the  Federal 
Railroad  Administration  (FRA),  seeking 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system  on  the  single  main 
track  of  the  Bellevue  Line  between 
Spencer,  Ohio,  milepost  92.0  and 
Bellevue,  Ohio,  milepost  54.5,  a 
distance  of  approximately  37.5  miles. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Niunber  3338. 

FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  After  examining  the 
proposal,  field  report,  and  letters  of 
protest,  the  FRA  has  determined  that  a 
public  hearing  is  necessary  before  a 
final  decision  is  made  on  this  proposal.  . 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Tuesday, 
September  26, 1995,  in  the  Huron 
County  Administration  Building, 
located  at  180  Milan  Avenue,  in 
Norwalk  Ohio.  Interested  parties  aie 
invited  to  present  oral  statements  at  the 
hearing. 
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The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  Part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  pereons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  he 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  aimounced  at  the 
hearing. 

Issued  in  Washington,  D.C  on  August  16, 
1995. 

PhUOlekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 

[PR  Doc.  95-20673  Filed  8-18-95;  8:45  am] 
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National  Highway  Traffic  Safety 
Admlnlstratton 

[DookM  No.  05-71 ;  Notic*  1] 

Brfdgestone/Rrestone,  inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Bridgestone/Firestone,  Inc. 
(Bridgestone/Firestone)  of  Nashville, 
Tennessee,  has  determined  that  some  of 
its  tires  fail  to  comply  with  the  labeling 
requirements  of  49  CFR  571.119, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  "New  Pneumatic 
Tires  for  Vehicles  Other  Than  Passenger 
Cars,"  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
Bridgestone/Firestone  has  also  applied 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  ot  receipt  of  an 
application  is  published  imder  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  application. 

In  FMVSS  No.  119,  Paragraph  S6.5(b) 
specifies  that  each  tire  shall  be  marked 
with  "(tjhe  tire  identification  number 
required  by  Part  574  (Tire  Identification 
and  Recordkeeping]  of  this  chapter."  In 
Part  574.5,  Paragraphs  (a)  through  (d) 
contain  information  which  must  be 
placed  on  the  tire.  Paragraphs  (a) 


through  (c)  contain  information  relating 
to  the  identification  of  the  manufacturer 
and  tire  size.  Paragraph  (d)  contains 
information  relating  to  the  specification 
of  a  code  for  the  date  of  manufactiu^. 
Paragraph  (d)  states  that  the  date  code 
"shall  immediately  follow"  the 
information  specified  in  Paragraphs  (a) 
through  (c). 

During  the  period  of  July  17, 1994 
through  April  24, 1995,  Bridgestone/ 
Firestone  produced  19,563  tires  which 
had  incorrect  serial  numbers.  The  sizes 
of  the  subject  tires  are  8.25-20,  9.00-20, 
10.00-20,  and  11.00-20.  In  the  incwrect 
serial  niunbere,  the  date  code  is  at  the 
beginning  of  the  number  rather  than  at 
the  end,  as  required.  The  tires  are 
labeled  as  "384  V52JEFD"  instead  of  the 
required  "V52JEFD  384."  The  date  code 
is  "384." 

Bridgestone/Firestone  supports  its 
application  for  inconsequential 
noncompliance  with  the  following: 

First,  all  tires  manufactured  in  the  afiected 
size/type  meet  all  requirements  of  Standard 
119  except  tire  maricUigs  pertaining  to 
[S6.5(b)l. 

Second,  if  there  would  be  a  need  for  the 
consiuner  or  manufacturer  representative 
(BFS)  to  read  the  serial,  sufficient 
information  exists  to  define  the 
manu&ctuhng  location  as  Bridgestone/ 
Firestone,  Inc.,  Mexico  City,  Mexico.  This 
situation  has  been  reviewed  with  our 
Registration  company  and  can  be  adequately 
handled. 

Thirdly,  a  principal  need  for  tire  serials  is 
identification  for  recall  purposes.  In  the 
event  of  any  futiu«  recall  of  these  tires,  the 
recall  letter  would  explain  the  transposed 
marking. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of 
Bridgestone/Firestone  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  apphcation  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  piu^uant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  20, 
1995. 

(15  U.S.C  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 


Issued  on:  August  16, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  95-20675  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Numtter  101-20] 

Administering  the  Community 
Development  Rnandal  institutions 
Fund,  Authority  Delegation 

Dated:  August  14, 1995. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  by  31 
U.S.C.  321  (b),  I  hereby  delegate  to  the 
Under  Secretary  (Domestic  Finance)  all 
duties,  powers,  rights  and  obligations 
vested  in  the  Secretary  for  purposes  of 
administering  the  Community 
Development  Financial  Institutions 
Fund  pursuant  to  the  final  proviso  of 
the  appropriation  titled  "Department  of 
the  Treasury — Conmnuiity  Development 
Financial  Institutions  Ftmd — ^Program 
Account"  in  chapter  X  of  title  I  of  the 
Emergency  Supplemental 
Appropriations  for  Additional  Disaster 
Assistance,  for  Anti-terrorism 
Initiatives,  for  Assistance  in  the 
Recovery  from  the  Tragedy  that 
Occurred  at  Oklahrana  Qty,  and 
Rescissions  Act,  1995  (Public  Law  No. 
104-19.  July  27. 1995). 

2.  The  Under  Secretary  (Domestic 
Finance)  is  designated  as  an  officer  of 
the  Community  Development  Financial 
Institutions  Fund  piusuant  to  section 
104  (b)  (3)  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  subtitle  A  of 
title  I  of  the  Riegle  Commimity 
Development  and  Regulatory 
ImiK'ovement  Act  of  1994  (Public  Law 
No.  103-325.  September  23, 1994).  The 
Under  Secretary  may  designate  such 
other  officers  of  the  Community 
Development  Financial  Institutions 
Fund  as  the  Under  Secretary  determines 
to  be  necessary  or  appropriate. 

'  3.  The  Under  Secretary  (Domestic 
Finance)  may  redelegate  such  of  the 
authority  under  this  Order  as  the  Under 
Secretary  deems  appropriate. 
Robert  E.  Rubin, 
Secretary  of  the  Treasury. 
(FR  Doc.  95-20650  Filed  8-18-95;  8:45  am] 
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Department  Office 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
wrill  be  held  in  two  sessions  on 
September  7  and  8, 1995  in  Oakland, 
Cahfomia.  The  September  7  session  will 
be  held  from  3-5  p.m.  in  the  First  Floor 
Conference  Room,  Waterfiront  Plaza 
Hotel,  10  Washington  Street,  Jack 
London  Square,  C^land,  California. 
The  September  8  session  will  be  held 
from  9  a.m-12:30  p.m.  in  the  Board 
Room,  second  floor.  Port  of  Oakland 
Headquarters  Building,  530  Water 
Street,  Oakland,  California. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004, 1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.  (202)  622- 
0220. 

SUPPt.EMENTARY  INFORMATION:  The 
preliminary  agenda  to  be  considered  at 
the  meeting  is  as  follows: 

September  7  Session 

1.  Customs  budget  and  resources. 
September  8  Session 

2.  Trade  compliance  process, 
including  inbound  process. 

3.  Fines,  penalties,  and  forfeitures 
process. 

4.  Strategic  Trade  Centers  . 

5.  Customs  Modernization  Act 
implementation. 

6.  Miscellaneous  issues  (Discussion 
may  be  time  limited.) 

a.  DeUvery  Authorized  message  from 
U.S.  Customs  to  users  of  Border  Cargo 
Selectivity  along  the  Northern  and 
Southern  borders. 


b.  Status  of  Line  Release  in  California 
and  possible  impact  on  the  rest  of  the 
Southern  Border. 

c.  Cargo  inspection;  X-Ray    . 
technology. 

The  provisional  agenda  may  be 
amended  prior  to  the  meeting.  The 
Committee,  in  its  discretion,  may  take 
up,  in  the  September  7  session,  an 
agenda  item  listed  above  for  the 
September  8  session,  or  other  matters, 
time  permitting. 

The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasvuy  and  Customs 
staff.  It  is  necessary  for  any  person  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  advance  notice.  In  order  to  be 
admitted  to  the  meeting,  please  contact 
Ms.  Theresa  Manning  no  later  than 
August  31, 1995  at  202-622-0220. 

Dated:  August  16, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  95-20628  Filed  8-18-95;  8:45  am] 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  1 1 :00  a.m. ,  Friday, 

September  1, 1995. 

place:  2033  K  St.  N.W.,  Washington, 

D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K,  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20754  Filed  8-17-95;  8:45  am] 

BHXMQ  CODE  6M1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

September  8, 1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 

D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  95-20755  Filed  8-17-95;  2:33  pm) 

BNOWG  CODE  6161-OIHi 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  a.m.,  Friday, 
September  15, 1995. 

PLACE:  2033  K  SL  NW.,  Washii^on,  DC, 
8th  floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  GiBiert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20756  Filed  8-17-95;  2:33  pml 

BILLING  CODE  6361— M 

COMMODITY  FUTURES  TRADING  COMMKTOION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
September  22. 1995. 
PLACE:  2033  K  St.  N.W.,  Washington. 
D.C.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  ^OR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  GiBiert. 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20757  Filed  8-17-95;  2:33  pm] 

BILLMO  COOE  6661-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  29, 1995. 
PLACE:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20758  Filed  8-17-95;  2:33  pm) 

BILLINQ  COOE  6351-01-M 


FEDERAL  ELECTION  COHMMSSION 

The  Commission  decided,  pursuant  to 
11  C.F.R.  §  2.7(b).  to  hold  Commission 
Meetings  on  Wednesday,  August  23, 
1995. 

DATE  AND  TMIE:  Wednesday,  August  23, 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEM  TO  BE  DISCUSSED: 

Advisory  Opinion  1995-25:  David  A. 
NorcToss,  General  Counsel,  Republicen 
National  Committee. 

DATE  AND  TIME:  Wednesday,  August  23, 
1995  Following  the  Open  Meeting. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C 

STATUS:  This  Meeting  Will  Be  Qosed  to 
the  PubUc. 

ITEMS  TO  BE  DISCUSSED 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-^155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  95-20810  Filed  8-17-95;  3:37  pm) 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  672  and  675 

(Docket  No.  950414104-9183-02;  LD. 
110194B] 

RM  0648-AF53 

Qroundflsh  Of  the  Gulf  of  Alasiu; 
Qroundflsh  Fitfiery  of  the  Bertetg  Sea 
and  Aleutian  Islands  Area;  Maximum 
Retainable  Bycatch  Amounts 

Correction 

In  rule  document  95-19439  beguming 
on  page  40304,  in  the  issue  of  Tuesday, 


August  8, 1995,  make  the  following 
corrections: 

$«72.20    [Corracted] 

l.On  page  40307,  in  the  first  column, 
in  §672.20,  in  the  table  entitled  "TABLE 
2  to  §672.20--GULF  OF  ALASKA 
RETAINABLE  PERCENTAGES",  under 
the  subcategory  entitled  "Basis 
spedes*"",  in  the  sixth  line,  "Shalow- 
water  flatfish"  should  read  "Shallow- 
water  flatfish". 

S675.20    [Corrected] 

2.0n  page  40308,  in  the  first  column, 
in  §675.20,  in  the  first  table,  in  the 
heading  of  the  table,  "§670.20~"  should 
read  "§675.20-". 

3.0n  the  same  page,  in  the  same 
column,  in  the  same  table,  under  the 
subcategory  entitled  "Basis  species^",  in 
the  tenth  line,  "Sabelfish"  should  read    . 
"Sablefish". 

4.0n  the  same  page,  in  the  same 
column,  in  the  same  table,  in  footnote 
2,  "general"  should  read  "genera". 

HUMO  cooc  1Stft-«1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

P0-«54-143»«1;  IO(-28S191 

Notice  of  Realty  Action,  Sale  of  Public 
Land  in  Lincoln  County,  Idaho 

Correction 

In  notice  document  95-18492 
begiiming  on  page  38570  in  the  issue  of 
Thursday,  July  27, 1995,  make  the 
following  correction: 

On  page  38571,  imder  SUMMARY:,  in 
the  first  column,  in  the  lOth  line, 
"NEy4"  should  read  "NWV*". 

BILUNa  OOOC  1S«-«1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  950-02161 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Analysis  of  the  Expression  Construct 
in  Ceils  Used  for  the  Production  of 
r-DNA  Derived  Protein  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Analysis  of  the 
Expression  Construct  in  Cells  Used  for 
Production  of  r-DNA  Derived  Protein 
Products."  This  guideline  was  prepared 
under  the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  is  intended  to 
describe  the  types  of  information  that 
are  considered  valuable  in  assessing  the 
structure  of  the  expression  construct 
used  to  produce  recombinant 
deoxyribonucleic  acid  (r-DNA)  derived 
proteins. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  firom  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  as  well  as  the 
CBER  Congressional  and  Consimier 
Affairs  Branch  (HFM-12),  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852. 
r^OR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  gmdeline:  Kenneth 
Seamon,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
20852,  301-827-0377. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  E)rug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATKM:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 


promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  IQI 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  28, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  "Analysis  of 
the  Expression  Construct  in  Cells  Used 
for  Production  of  r-DNA  Derived  Protein 
Products"  should  be  made  available  for 
public  comment.  The  draft  guideline  is 
the  product  of  the  Quality  Expert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Expert  Working  Group. 
Ultimately,  FDA  intends  to  adopt  the 
ICH  Steering  Committee's  final 
guideline. 

This  draft  guideline  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production 
of  r-DNA  protein  products  in  eukaryotic 
and  prokaryotic  cells.  The  draft 
guidehne  is  intended  to  descrit)e  the 
types  of  information  that  are  considered 
valuable  in  assessing  the  structure  of  the 
expression  construct  used  to  produce 
recombinant  DNA  derived  proteins.  The 


draft  guideline  is  not  intended  to  cover 
the  whole  quality  aspect  of  r-DNA- 
derived  medicinal  products. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  eue  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  betweea  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Analysis  of  the  Expression  Construct  in  Cells 
Used  for  Production  of  r-DNA  Derived 
Protein  Products 

/.  Introduction 

This  document  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production  of 
recombinant  DNA  protein  products  in 
eukaryotic  and  prokaryotic  cells.  This 
document  is  intended  to  describe  the  types 
of  information  that  are  considered  valuable 
in  assessing  the  structure  of  the  expression 
construct  used  to  produce  recombinant  DNA 
derived  proteins.  This  document  is  not 
intended  to  cover  the  whole  quality  aspect  of 
r-DNA  derived  medicinal  products. 

The  expression  construct  is  defined  as  the 
expression  vector  containing  the  coding 
sequence  of  the  recombinant  protein. 
Segments  of  the  expression  construct  should 
be  analyzed  using  nucleic  acid  techniques  in 
conjunction  with  other  tests  performed  on 
the  purified  recombinant  protein  for  assuring 
the  quality  and  consistency  of  the  final 
product.  Analysis  of  the  expression  construct 
at  the  nucleic  acid  level  should  be 
considered  as  part  of  the  overall  evaluation 
of  quality,  taking  into  account  that  this 
testing  only  evaluates  the  coding  sequence  of 
a  recombinant  gene  and  not  the  translational 
fidelity  nor  other  characteristics  of  the 
recombinant  protein,  such  as  secondary 
structure,  tertiary  structure,  and  post- 
translational  modifications. 

n.  Bationale  for  Analysis  of  the  Expression 
Construct 

The  purpose  of  analyzing  the  expression 
construct  is  to  establish  that  the  correct 
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coding  sequence  of  the  product  has  been 
incorporated  into  the  host  cell  and  is 
maintained  during  culture  to  the  end  of 
production.  The  genetic  sequence  of 
recombinant  proteins  produced  in  living 
cells  can  undergo  mutations  that  could  alter 
the  prop>ertie8  of  the  protein  with  potential 
adverse  consequences  to  patients.  No  single 
experimental  approach  can  be  expected  to 
detect  all  possible  modifications  to  a  protein. 
Protein  analytical  techniques  can  be  used  to 
assess  the  amino  acid  sequence  of  the  protein 
and  structural  featxires  of  the  expressed 
protein  due  to  post-translationaf 
modifications  such  as  proteolytic  processing, 
glycosylation.  phosphorylation,  and 
acetylation.  Data  from  nucleic  acid  analysis 
may  be  useful  since  protein  analytical 
methods  may  not  detect  all  changes  in 
protein  structxue  resulting  from  mutations  in 
the  sequence  coding  for  the  recombinant 
protein.  The  relative  importance  of  nucleic 
acid  analysis  and  protein  analysis  will  vary 
from  product  to  product 

Nucleic  acid  analysis  can  be  used  to  verify 
the  coding  sequence  and  the  physical  state  of 
the  expression  construct.  The  nucleic  acid 
analysis  is  performed  to  ensure  that  the 
expressed  protein  will  have  the  correct 
amino  acid  sequence  but  is  not  intended  to 
detect  low  levels  of  variant  sequences.  Where 
the  production  cells  have  multiple  integrated 
Copies  of  the  expression  construct,  not  all  of 
which  may  be  transcriptionally  active, 
examination  of  the  transcription  product 
itself  by  analysis  of  mRNA  or  cDNA  may  be 
more  appropriate  than  analysis  of  genomic 
DNA.  Anal3rtical  approaches  that  examine  a 
bulk  population  of  nucleic  acids,  such  as 
those  performed  on  pooled  clones  or  material 
amplified  by  the  polymerase  chain  reaction, 
may  be  considered  as  an  alternative  to 
approaches  that  depend  on  selection  of 
individual  DNA  clones.  Other  techniques 
could  be  considered  that  allow  for  rapid  and 
sensitive  confirmation  of  the  sequence 
coding  for  the  recombinant  protein  in  the 
expression  construct. 

The  following  sections  describe 
information  that  should  be  supplied 
regarding  the  characterization  of  the 
expression  construct  during  the  development 
and  validation  of  the  production  system. 
Analytical  methodologies  should  be 
validated  for  the  intended  purpose  of 
confirmation  of  sequence.  The  validation 
docxunentation  should  at  a  minimum  include 
estimates  of  the  limits  of  detection  for  variant 
sequences.  This  should  be  performed  for 
either  nucleic  acid  or  protein  sequencing 
methods.  The  philosophy  and 
recommendations  for  analysis  expressed  in 
this  document  should  be  periodically 
reviewed  to  take  advantage  of  new  advances 
in  technology  and  scientific  information. 

m.  Characterization  of  the  Expression  System 

A.  Expression  Construct  and  Cell  Clone  Used 
to  Develop  the  Master  Cell  Bank  (MCB) 

The  manufacturer  should  describe  the 
origin  of  the  nucleotide  sequence  coding  for 
the  protein.  This  should  include 
identification  and  source  of  the  cell  from 
which  the  nucleotide  sequence  was 
originally  obtained.  Methods  used  to  prepare 
the  DNA  coding  for  the  protein  should  be 
described. 


The  steps  in  the  assembly  of  the  expression 
construct  should  be  described  in  detaiL  This 
description  should  include  the  source  and 
function  of  the  component  parts  of  the 
expression  construct,  e.g.,  origins  of 
replication,  antibiotic  resistance  genes, 
promoters,  enhancers,  whether  or  not  the 
protein  is  t)eing  synthesized  as  a  fusion 
protein.  A  detailed  component  map  and  a 
complete  aimotated  sequence  of  the  plasmid 
should  be  given,  indicating  those  regions  that 
have  been  sequenced  during  the  construction 
and  those  taken  from  the  hterature.  Other 
expressed  proteins  encoded  by  the  plasmid 
should  be  indicated.  The  nucleotide 
sequence  of  the  coding  region  of  the  gene  of 
interest  and  associated  flanking  regions  that 
are  inserted  into  the  vector,  up  to  and 
including  the  junctions  of  insertion,  should 
be  determined  by  DNA  sequencing  of  the 
construct. 

A  description  of  the  method  of  transfer  of 
the  expression  construct  mto  the  host  cell 
should  be  provided,  hi  addition,  methods 
used  to  amplify  the  expression  construct  and 
criteria  used  to  select  tiie  cell  clone  for 
production  should  be  described  in  detail. 
B.  Cell  Bank  System 

Production  of  the  recombinant  protein 
should  be  based  on  well-defined  Master  and 
Working  Cell  Banks.  A  cell  bank  is  a 
collection  of  ampoules  of  uniform 
composition  stored  under  defined  conditions 
each  containing  an  aliquot  of  a  single  pool  of 
cells.  The  Master  Cell  Bank  (MCB)  is 
generally  derived  firom  the  selecteid  cell  clone 
containing  the  expression  construct  The 
Working  Cell  Bank  (WCB)  is  derived  by 
expansion  of  one  or  more  ampoules  of  the 
MCB.  The  cell  line  history  and  production  of 
the  cell  banks  should  be  described  in  detail 
including  methods  and  reagents  used  during 
culture,  in-vitro  cell  age.  and  storage 
conditions.  All  cell  banks  should  t>e 
characterized  for  relevant  phenotypic  and 
genotypic  markers  which  could  include  the 
expression  of  the  recombinant  protein  or 
presence  of  the  expression  construct. 

The  expression  construct  in  the  MCB 
should  be  analyzed  as  described  below.  If  the 
testing  cannot  be  carried  out  on  the  MCB.  it 
should  be  carried  out  on  each  WCB. 

Restriction  endonuclease  mapping  or  other 
suitable  techniques  should  be  used  to 
analyze  the  expression  construct  for  copy 
number,  for  insertions  or  deletions,  and  for 
the  number  of  integration  sites.  For 
extrachromosomal  expression  systems,  the 
percent  of  host  cells  retaining  the  expression 
construct  should  be  determined. 

The  protein  coding  sequence  for  the 
recombinant  protein  product  of  the 
expression  construct  should  bg  verified.  For 
extrachromosomal  expression  systems,  the 
expression  construct  should  be  isolated  and 
the  nucleotide  sequence  encoding  the 
product  should  be  verified  without  further 
cloning.  For  cells  with  chromosomal  copies 
of  the  expression  construct,  the  nucleotide 
sequence  encoding  the  product  could  be 
verified  by  recloning  and  sequencing  of 
chromosomal  copies.  Alternatively,  the 
nucleic  acid  sequence  encoding  the  product 
could  be  verified  by  techniques  such  as 
sequencing  of  pooled  cDN  A  clones  or 
material  amplified  by  the  polymerase  chain 


reaction.  The  nucleic  acid  sequence  should 
be  identical,  within  the  limits  of  detection  of 
the  methodology,  to  that  determined  for  the 
expression  construct  as  described  in  Section 
III.A.  and  should  correspond  to  that  expected 
for  the  protein  sequence. 

Q  Limit  for  In-Vitro  Cell  Age  for  Production 

The  limit  for  in-vitro  cell  age  for 
production  should  be  based  on  data  derived 
from  production  cells  expanded  under  pilot 
or  full  scale  conditions  to  the  proposed  in- 
vitro  cell  age  or  beyond.  Generally,  the 
production  cells  are  obtained  by  expansion  of 
the  Working  Cell  Bank;  the  Master  Cell  Bank 
could  be  used  to  prepare  the  production  cells 
with  appropriate  justification. 

The  expression  construct  of  the  production 
cells  should  be  analyzed  once  for  the  MCB 
as  described  in  Section  IIl.B.,  except  that  the 
protein  coding  sequence  of  the  expression 
construct  in  the  production  cells  could  be 
verified  by  either  nucleic  acid  testing  or 
analysis  of  the  final  protein  product. 
Increases  in  the  defined  limit  for  in-vitro  cell 
age  for  production  should  be  supported  by 
data  from  cells  which  have  been  expanded  to 
an  in-vitro  cell  age  which  is  equal  to  or 
greater  than  the  new  limit  for  in-vitro  cell 
age. 

IV.  Conclusion 

The  characterization  of  the  expression 
construct  and  the  final  purified  protein  are 
both  important  to  ensure  the  consistent 
production  of  a  recombinant  DNA  derived 
product.  As  descrit>ed  above,  it  is  considered 
that  analytical  data  derived  from  both  nucleic 
acid  analysis  and  evaluation  of  the  final 
purified  protein  are  necessary  to  ensure  the 
quality  of  a  recombinant  protein  product 
Glossary  of  Terms 
Expression  Construct 

The  expression  vector  that  contains  the 
coding  sequence  of  the  recombinant  protein 
and  the  elements  necessary  for  its  expression. 

Flanking  Control  Regions 

Noncoding  nucleotide  sequences  that  are 
adjacent  to  the  5'  and  3'  end  of  the  coding 
sequence  of  the  product  which  contain 
important  elements  that  affect  the 
transcription,  translation,  or  stability  of  the 
coding  sequence.  These  regions  include,  e.g., 
promoter,  enhancer,  and  splicing  sequences 
and  do  not  include  origins  of  replication  and 
antibiotic  resistance  genes. 

Integration  Site 

The  site  where  one  or  more  copies  of  the 
expression  construct  is  integrated  into  the 
host  cell  genome. 

In-vitro  Cell  Age 

Measure  of  time  between  thaw  of  the  MCB 
vial(s)  to  harvest  of  the  production  vessel 
measured  by  elapsed  chronological  time  in 
culture,  by  population  doubling  level  of  the 
cells,  or  by  passage  level  of  the  cells  when 
subcultivated  by  a  defined  procedure  for 
dilution  of  the  culture. 

Master  Cell  Bank  (MCB) 

An  aliquot  of  a  single  pool  of  cells  which 
generally  has  been  prepared  from  the 
selected  cell  clone  under  defined  conditions. 


43498 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Notices 


dispensed  into  multiplecontainers,  and 
stored  under  defined  conditions.  The  MCB  is 
used  to  derive  all  working  cell  banks.  The 
testing  perfonned  on  a  new  MCB  (from  a 
previous  initial  cell  clone.  MCB  or  WCB) 
should  be  the  same  as  for  the  MCB,  unless 
justified. 

Pilot  Plant  Scale 

The  production  of  a  recombinant  protein 
by  a  procedure  fully  representative  of  and 
simulating  that  to  be  applied  on  a  full 
commercial  manufacturing  scale.  The 
methods  of  cell  expansion,  harvest,  and 
product  purification  should  be  identical 
except  for  the  scale  of  production. 

Relevant  Genotypic  and  Pbenotypic  Markers 

Those  markers  permitting  the 
identification  of  the  strain  or  the  cell  line 
which  should  include  the  expression  of  the 
recombinant  protein  or  presence  of  the 
expression  construct 

Woi1±ig  Cell  Bank  (WCB) 

The  Working  Cell  Bank  is  prepared  from 
aliquots  of  a  homogeneous  suspension  of 
cells  obtained  from  culturing  the  MCB  under 
defined  culture  conditions. 

E)ated:  August  14, 1995. 
Willum  K.  Hubbud. 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc  95-20611  Filed  8-l»-95;  8:45  am) 
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International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Conditions  Wtiich  Require 
Carcinogenicity  Studies  for 
PtMrmaceuticals;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Conditions 
Which  Require  Carcinogenicity  Studies 
for  Pharmaceuticals."  lliis  guideline 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  define 
the  conditions  for  which  carcinogenicity 
studies  should  be  conducted,  to  provide 
guidance  to  avoid  the  unnecessary  use 
of  animals  in  testing,  and  to  provide 
consistency  in  worldwide  regulatory 
assessments  of  applications. 
DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 


20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  gtiideline:  Joy  A. 
Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
500),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-0379. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  im]>ortant  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
frt)m  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacttuers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufactvuers  of  America.  The  ICH 
Secretariat,  Which  coordinates  the 
preparation  of  docimientation.  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 


At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  "Conditions 
Which  Require  Carcinogenicity  Studies 
for  Pharmaceuticals"  should  bie  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  v^rill  be 
considered  by  FDA  and  the  Expert 
Working  Group.  Ultimately.  FDA 
intends  to  adopt  the  ICH  Steering 
Committee's  final  guideUne. 

The  draft  guideline  is  intended  to 
define  the  conditions  which  require 
carcinogenicity  studies,  to  provide 
guidance  in  order  to  avoid  the 
unnecessary  use  of  animals  in  testing, 
and  to  provide  consistency  in 
worldwide  regulatory  assessments  of 
applications.  The  objectives  of 
carcinogenicity  studies  are  to  identify  a 
tumorigenic  potential  in  animals  arid  to 
understand  the  potential  for  such  risk  in 
humans.  Any  cause  for  concern  derived 
fiY>m  laboratory  investigations,  animal 
toxicity  studies,  and  data  in  humans 
may  lead  to  a  need  for  carcinogenicity 
studies.  The  fundamental 
considerations  in  assessing  the  need  for 
carcinogenicity  studies  are  any 
perceived  cause  for  concern  arising  from 
other  investigations  and  the  maximum 
duration  of  patient  treatment.  Other 
factors  may  also  be  considered  such  as 
the  appropriate  study  design,  the  timing 
of  study  performance  relative  to  clinical 
development,  the  intended  patient 
population,  prior  assessment  of 
carcinogenic  potential,  the  extent  of 
systemic  exposure,  or  the  (dis)similarity 
to  endogenous  substances. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
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a.m.  and  4  p.m.,  Monday  through 
Friday. 
The  text  of  the  draft  guideline  follows: 

Conditioiis  Whidi  Require  Carcinogenicity 
Studies  for  Pliarmaceuticals 

Purpose 

The  objectives  of  carcinogenicity  studies 
are  to  identify  a  ttunorigenic  potential  in 
animals  aijid  to  understand  the  potential  for 
such  risk  in  humans.  Any  cause  for  concern 
derived  from  lalxiratory  investigations, 
animal  toxicology  studies,  and  data  in 
humans  may  lead  to  a  need  for 
carcinogenicity  studies.  The  practice  of 
requiring  carcinogenicity  studies  in  rodents 
was  instituted  for  pharmaceuticals  that  were 
expected  to  be  administered  regularly  over  a 
substantial  part  of  a  patient's  lifetime.  The 
design  and  interpretation  of  the  results  from 
these  studies  preceded  much  of  the  available 
current  technology  to  test  for  genotoxic 
potential  and  the  more  recent  advances  in 
technologies  to  assess  systemic  exposure. 
These  studies  also  preceded  our  current 
understanding  of  timiorigenesis  with 
nongenotoxic  agents.  Results  fivm 
genotoxicity  studies,  toxicokinetics,  and 
mechanistic  studies  can  now  be  routinely 
applied  in  preclinical  safety  assessment. 
These  additional  data  are  important  not  only 
in  considering  whether  to  perform 
carcinogenicity  studies  but  for  interpreting 
study  outcomes  with  respect  to  relevance  for 
human  safety.  Since  carcinogenicity  studies 
are  time  consvuning  and  resource  intensive 
they  should  only  be  performed  when  human 
exposiue  warrants  the  need  for  information 
frtxn  Ufa-time  studies  in  animals  in  order  to 
assess  carcinogenic  potential. 

Historical  Background 

In  Japan,  according  to  the  1990 
"Guidelines  for  Toxicity  Studies  of  Drugs 
Manual."  carcinogenicity  studies  are  needed 
if  the  clinical  use  is  expected  to  be 
continuously  for  6  months  or  longer.  If  there 
is  cause  for  concern,  pharmaceuticals 
generally  used  continuously  for  less  than  6 
months  may  need  carcinogenicity  studies.  In 
the  United  States,  most  pharmaceuticals  are 
tested  in  animals  for  their  carcinogenic 
potential  before  widespread  use  in  humans. 
According  to  the  U.S.  Food  and  Drug 
Administration,  pharmaceuticals  generally 
used  3  months  or  more  require 
carcinogenicity  studies.  In  Europe,  the  Rules 
Governing  Medicinal  Products  in  the 
European  Community  define  the 
dicumstances  when  carcinogenicity  studies 
are  required.  These  circumstances  include 
administration  over  a  substantial  period  of 
life,  i.e..  continuously  during  a  minimum 
period  of  6  months  or  frequently  in  an 
intennittent  manner  so  that  the  total 
expostue  is  similar. 

Introduction 

The  objective  of  this  guideline  is  to  define 
the  conditions  that  require  carcinogenicity 
studies,  to  provide  the  appropriate  guidance 
to  avoid  the  unnecessary  use  of  animals  in 
testing,  and  to  provide  consistency  in 
worldwide  regulatory  assessments  of 
applications.  It  is  expected  that  these  studies 


will  be  performed  in  a  manner  that  reflects 
currently  accepted  scientific  standards. 

The  fundamental  considerations  in 
assessing  the  need  for  carcinogenicity  studies 
are  any  jierceived  cause  for  concern  arising 
from  other  investigations  and  the  maximum 
duration  of  patient  treatment.  Other  factors 
may  also  be  considered  such  as  the 
appropriate  study  design,  the  timing  of  study 
performance  relative  to  clinical  development, 
the  intended  patient  population,  prior 
assessment  of  carcinogenic  potential,  the 
extent  of  systemic  exposure,  or  the 
(disjsimilarity  to  endogenous  substances. 

For  novel  compounds,  for  which  the 
pharmacologic  profile  or  sp)ectrum  of 
biological  effects  is  poorly  understood, 
mechanistic  studies  may  be  particularly 
appropriate.  Important  research  initiatives 
over  the  next  decade  will  include 
optimization  of  study  designs,  modifications 
in  diet,  and  development  of  new  animal 
models,  such  as  the  newborn  mouse, 
partially  hepatectomized  rats,  and  transgenic 
animals. 

Cause  for  Concern 

Carcinogenicity  studies  may  be 
recommended  for  some  pharmaceuticals  if 
there  is  concern  about  their  carcinogenic 
potential.  Criteria  for  defining  these  cases 
should  be  very  carefully  considered  because 
this  is  the  most  important  reason  to  conduct 
carcinogenicity  studies  for  most  categories  of 
pharmaceuticals.  Several  factors  which  could 
be  considered  may  include:  (1)  Findings  in 
genotoxicity  studies  (Note  1);  (2)  previous 
demonstration  of  carcinogenic  potential  in 
the  product  class  that  is  considered  relevant 
to  humans;  (3)  structure-activity  relationship 
suggesting  genotoxic  or  carcinogenic  risk;  (4) 
evidence  of  preneoplastic  toxicity  in  repeated 
dose  toxicity  studies;  and  (5)  long-term  tissue 
retention  of  parent  compound  or 
metabolite(s)  resulting  in  local  tissue 
reactions  or  other  pathophysiological 
responses. 

Duration  and  Exposure 

Carcinogenicity  studies  should  be 
performed  for  any  pharmaceutical  whose 
expected  clinical  use  is  continuous  for  at 
least  6  months.  It  is  expected  that  most 
pharmaceuticals  indicated  for  S-months 
treatment  would  also  likely  be  used  for  6 
months. 

Certain  classes  of  compounds  may  not  be 
used  continuously  over  a  minimum  of  6 
months  but  may  be  expected  to  be  used 
repeatedly  in  an  intermittent  manner.  It  is 
difficult  to  determine  and  to  justify 
scientifically  what  time  represents  clinically 
relevant  treatment  periods  for  frequent  use 
with  regard  to  carcinogenic  potential, 
especially  for  discontinuous  treatment 
periods.  For  pharmaceuticals  used  frequently 
in  an  intermittent  manner  in  the  treatment  of 
chronic  or  recurrent  conditions, 
carcinogenicity  studies  are  generally  needed. 
Some  examples  of  such  conditions  include 
allergic  rhinitis,  depression,  and  anxiety. 
Carcinogenicity  studies  may  also  need  to  be 
considered  for  certain  delivery  systems 
which  may  result  in  prolonged  exp>osures. 
Pharmaceuticals  administered  infrequendy 
or  for  short  durations  of  exposure  (e.g.. 


anesthetics  and  radiolabeled  imaging  agents) 
do  not  need  carcinogenicity  studies  unless 
there  is  cause  for  concern. 

Indication  and  Patient  Population 

When  carcinogenicity  studies  are  required 
they  usually  need  to  be  completed  before 
application  for  marketing  approval.  However, 
completed  rodent  carcinogenicity  studies  are 
not  needed  in  advance  of  the  conduct  of  large 
scale  clinical  trials,  unless  there  is  special 
concern  for  the  patient  population. 

For  pharmaceuticals  developed  to  treat 
certain  diseases  it  is  not  considered 
appropriate  to  require  carcinogenicity  testing 
before  market  approval.  For  example, 
oncolytic  agents  intended  for  treatment  of 
advanced  systemic  disease  do  not  generally 
need  carcinogenicity  studies.  In  cases  where 
the  therapeutic  agent  for  cancer  is  generally 
successfol  and  life  is  significantly  prolonged 
there  may  be  later  concerns  regarding 
secondary  cancers.  When  such 
pharmaceuticals  are  intended  for  adjuvant 
therapy  in  tumor  free  patients  or  for 
prolonged  use  in  noncancer  indications, 
carcinogenicity  studies  are  usually  needed. 
In  other  cases  to  speed  the  availability  of 
pharmaceuticals  for  life-threatening  or 
severely  debilitating  diseases,  especially 
where  no  satisfactory  alternative  therapy 
exists,  carcinogenicity  studies  may  be 
completed  postapproval. 

Route  of  Exposure 

The  route  of  exposure  in  animals  should  be 
the  same  as  the  intended  clinical  route  when 
feasible  (reference  ICH  Safety  Topic  SlC).  If 
similar  metabolism  and  systemic  exposure 
can  be  demonstrated  by  difiering  routes  of 
administration,  then  it  is  only  necessary  to 
conduct  carcinogenicity  studies  by  e  single 
route.  It  is  important  that  relevant  organs  for 
the  clinical  effect  be  adequately  exposed  to 
the  test  material.  Evidence  of  adequate 
exposure  may  be  derived  from 
pharmacokinetic  data  (reference  ICH  Safety 
Topic  S3B). 

Exteirt  of  Systemic  Exposure 

Pharmaceuticals  applied  topically  (e.g., 
dermal  and  ocular  routes  of  administration) 
may  need  carcinogenicity  studies.  Where 
there  is  cause  for  concern  for 
photocarcinogenic  potential  or  if  chronic 
irritation  occurs,  carcinogenicity  studies  by 
dermal  application  (generally  in  mice)  may 
be  needed.  Pharmaceuticals  showing  poor 
systemic  exposure  from  topical  routes  may 
not  need  studies  by  the  oral  route  to  assess 
the  carcinogenic  potential  to  internal  organs. 

For  different  salts,  acids,  or  bases  of  the 
same  thera[>eutic  moiety,  where  prior 
carcinogenicity  studies  are  available, 
evidence  should  be  provided  that  there  are 
no  significant  changes  in  pharmacokinetics, 
pharmacodynamics,  or  toxicity.  When 
changes  in  exposure  and  consequent  toxicity 
are  noted,  then  the  results  of  additional 
bridging  studies  may  be  necessary  to 
determine  whether  additional 
carcinogenicity  studies  are  needed.  For  estera 
and  complex  derivatives,  similar  data  would 
be  valuable  in  assessing  the  need  for  an 
additional  carcinogenicity  study,  but  this 
should  be  considered  on  a  case-by-case  basis. 
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Endogenous  Peptides  and  Protein  Substances 
or  Their  Analogs 

Endogenous  peptides  or  proteins  and  their 
analogs,  produced  bv  chemical  synthesis,  by 
extraction/purification  from  an  animal/ 
human  source  or  by  biotechnological 
methods  such  as  recombinant  DNA 
technology  may  require  special 
considerations. 

Carcinogenicity  studies  are  not  generally 
needed  for  endogenous  substances  given 
essentially  as  replacement  therapy  (i.e., 
physiological  levels),  particularly  where 
there  is  previous  clinical  exjjerience  with 
similar  products  (for  example,  animal 
insulins,  pituitary-derived  growth  hormone, 
and  calcitonin). 

The  need  for  carcinogenicity  studies  in 
rodent  sf)ecies  should  be  considered  if 
indicated  by  the  treatment  duration,  clinical 
indication,  or  patient  population  (providing 
neutralizing  antibodies  are  not  elicited  to 
such  an  extent  in  repeated  dose  studies  as  to 
invalidate  the  results).  Carcinogenicity 
studies  may  be  needed  in  the  following 
circumstances:  (1)  For  products  where  there 
are  significant  di^rences  in  biological 
effects  to  the  natural  counterpart(s);  (2)  for 
products  where  modifications  lead  to 
significant  changes  in  structure  compared  to 
the  natural  counterpart;  and  (3)  for  products 
resulting  in  humans  in  a  significant  increase 
over  the  existing  local  or  systemic 
concentration  (i.e..  pharmacological  levels). 

Need  for  Additional  Testing 

The  relevance  of  the  results  obtained  from 
animal  carcinogenicity  studies  for  assessment 
of  human  safety  are  often  cause  for  debate. 
Further  research  may  be  needed, 
investigating  the  mode  of  actiou,  which  may 
result  in  confirming  the  presence  or  the  lack 
of  carcinogenic  potential  for  humans.  When 
it  is  considered  important  to  evaluate  the 
relevance  of  tumor  findings  in  animals  for 
human  safety,  mechanistic  studies  are 
essential. 

Supplementary  Notes 

Note  1:  Assessment  of  the  genotoxic 
potential  of  a  compound  must  take  into 
account  the  totality  of  the  findings  and 
acknowledge  the  intrinsic  value  and 
limitations  of  both  in  vitro  and  in  vivo  tests. 
The  test  battery  approach  of  in  vitro  and  in 
vivo  tests  is  designed  to  reduce  the  risk  of 
faise  negative  results  for  compounds  with 
genotoxic  potential.  A  positive  result  in  any 
assay  for  genotoxicity  does  not  necessarily 
mean  that  the  test  compound  poses  a 
genotoxic  hazard  to  humans  (reference  ICH 
Safiety  Topic  S2A). 

Dated:  August  14, 1995. 
William  K.  HubtMrd, 

Acting  Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  95-20610  Filed  8-18-95: 8:45  am) 
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[Docket  No.  930-0140] 

International  Conference  on 
Harmonisatlon;  Draft  Guideline  on 
Detection  of  Toxicity  to  Reproduction: 
Addendum  on  Toxicity  to  Male 
Fertility;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing 
portions  of  a  revised  draft  guideline 
entitled  "Detection  of  Toxicity  to 
Reproduction:  Addendum  on  Toxicity 
to  Male  Fertility."  This  draft  guideline 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisatlon  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  reflect 
sound  scientific  principles  for 
reproductive  toxicity  testing  concerning 
male  fertility,  and  is  an  addendimi  to  an 
earlier  ICH  guideline  on  the  detection  of 
toxicity  to  reproduction  for  medicinal 
products. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8).  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Joy  A. 
Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-2), 
Food  and  Drug  Administration. 
1401  Rockville  Pike,  Rockville,  MD 
20852,  301-627-0379. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Healdi  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 


requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
bom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
ft-om  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
re7ons:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  Eiu-opean  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  ft-om  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  "Detection  of 
Toxicity  to  Reproduction:  Addendum  ■ 
on  Toxicity  to  Male  Fertility"  should  be 
made  available  for  public  comment.  The 
draft  guideline  is  the  product  of  the 
Safety  Expert  Working  Group  of  the 
ICH.  Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Expert 
Working  Group.  Ultimately,  FDA 
intends  to  adopt  the  ICH  Steering 
Committee's  final  guideUne. 

This  draft  guideline  is  an  addendum 
to  an  ICH  final  guideline  published  in 
the  Federal  Register  of  September  22, 
1994  (59  FR  48746)  entitled  "GuideUne 
on  Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products." 
This  draft  guideline  is  intended  to 
reflect  sound  scientific  principles  for 
reproductive  toxicity  tesdng  concerning 
male  fertility. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90Cb)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procediues  or 
standards  of  general  appUcability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
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and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5. 1995.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  di^ft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Datoctian  of  Toxicity  to  Reproduction: 
Addendum  on  Toxicity  to  Male  Fertility 

].  Introduction 

1.1  Objective 

AddendiuD  to  ICH— S5A  Tripartite  Guideline 

1.2  Male  {Brtility  investigation,  as  included 
in  the  currently  harmonized  guideline,  was 
accepted  to  recommend  scientific  and 
regulatory  improvement  and  optimization  of 
test  designs. 

1.3  Better  description  is  needed  of  the 
testing  concept  and  recommendations  with 
regard  to  male  fertility  assessment,  especially 
those  addressing: 

•  Flexibility 

•  Premating  treatment  duration 

•  Observation 

1.4  The  general  principles  and  background 
are  contained  in  two  papers  accepted  for 
publication  to  the  Journal  of  American 
College  of  Toxicology. 

These  papers  contain  necessary 
experimental  data  (prospective  and 
retrospective)  for  reaching  consensus,  and 
have  been  discussed  among  the  expert 
working  group.  The  "raw  data"  from  the 
Japanese  study  will  also  be  published. 

1.5  The  projected  timeframe  proposed: 
—Step  2  in  Washington.  March  1995 
—Step  3  in  Brussels.  July  1995 

— Step  4  in  Yokohama,  November  1995 

2.  The  guideline  draft  texts  are  attached. 

3.  For  glossary  see  the  harmonized  85 — A 
guideline 

/ntrt>ductio/i 

(Last  paragraph  revised) 

To  employ  this  concept  successfully, 
flexibility  is  needed  (Note  1).  No  guideline 
can  provide  sufficient  information  to  cover 
all  possible  cases.  All  persons  involved 
should  be  willing  to  discuss  and  consider 
variations  in  test  strategy  according  to  the 
state-of-the-art  and  ethical  standards  in 
human  and  animal  experimentation.  {Delete 
next  sentence) 

Note  12  (4.1.1)  Premating  Treatment 
(Revised) 

The  design  of  the  fertility  study,  especially 
the  reduction  in  the  premating  period  for 
males,  is  based  on  evidence  accumulated  and 


reappraisal  of  the  basic  research  on  the 
process  of  spermatogenesis.  Compounds 
inducing  selective  effects  on  male 
reproduction  are  rare;  compounds  aSecting 
spermatogenesis  almost  invariably  affiact 
postmeiotic  stages;  mating  with  females  is  an 
insensitive  means  of  detecting  effects  on 
spermatogenesis.  Histopathology  of  the  testis 
has  been  shown  to  be  the  most  sensitive 
method  for  the  detection  of  effects  on 
spermatogenesis.  Good  pathological  and 
histopathological  examination  (e.g..  by 
employing  Bouin's  fixation,  paraffin 
embedding,  transverse  section  of  2  to  4 
microns  for  testes,  longitudinal  section  for 
epididymides,  PAS,  and  haematoxylin 
staining)  of  the  male  reproductive  organs 
provides  a  quick  direct  means  of  detection. 
Sperm  analysis  (sperm  coimts  and  optionally 
sperm  motility,  sperm  morphology)  can  be 
used  as  a  method  to  confirm  findings  by 
other  methods  and  to  characterize  effects 
further.  Spwrm  are  derived  from  the  more 
mature  stages.  Samples  from  ejaculates,  from 
vas  deferens,  or  from  cauda  epididymis 
should  be  used,  hiformation  on  potential 
effiacts  on  sfwrmatogenesis  (and  female 
reproductive  organs)  can  be  derived  from 
repeated  dose  toxicity  studies. 

For  detection  of  effects  unrelated  to 
spermatogenesis  (sperm  abnormalities, 
mating  behavior),  mating  with  females  after 
a  premating  treatment  of  2  and  4  weeks  has 
been  shown  to  be  at  least  as  efficient  as 
mating  after  a  longer  duration  of  treatment. 
When  the  available  evidence  suggests  that 
the  scope  of  investigations  in  the  fertility 
study  should  be  increased,  appropriate 
studies  should  be  designed  to  characterize 
the  effects  forther. 

Administration  Period 

(Revised) 

The  design  assiunes  that,  especially  for 
effiects  on  spermatogenesis,  use  will  be  made 
of  data  (e.g..  histopathology  and  weight  of 
reproductive  organs,  hormone  assays,  and 
genotoxicity  data)  from  repeated  dose 
toxicity  studies.  Provided  no  effects  have 
been  found  that  preclude  this,  a  premating 
treatment  interval  of  2  weeks  for  females  and 
4  weeks  for  males  (2  weeks  may  be 
acceptable  in  some  cases)  can  be  used  (Note 
12).  Selection  of  the  length  of  the  premating 
administration  period  should  be  stated  and 
justified  (see  also  chapter  1.1,  pointing  out 
the  need  for  research).  Treatment  should 
continue  throughout  mating  to  termination 
for  males  and  at  least  through  implantation 
for  females.  This  mil  permit  evaluation  of 
functional  effiects  on  male  fertility  that 
cannot  be  detected  by  histologic  examination 
in  rep)eated  dose  toxicity  studies  and  effects 
on  mating  behavior  in  both  sexes.  If  data 
fitsm  other  studies  show  there  are  effects  on 
weight  or  histologic  appearance  of 
reproductive  organs  in  males  or  females,  or 
if  the  quality  of  examinations  is  dubious,  or 
if  there  are  no  data  irom  other  studies,  then 
a  more  comprehensive  study  should  be 
designed  (Note  12). 

4.1.1  Study  of  Fertility  and  Early  Embryonic 
Development  to  Implantation 

Otwervations 


(Revised) 

At  terminal  examination,  the  following 
observations  should  be  made: 

•  Necropsy  (macroscopic  examination)  of  all 
adults; 

•  Preserve  organs  with  macroscopic  findings 

for  possible  histological  evaluation;  keep 
corresponding  organs  of  sufficient  controls 
for  comparison; 

•  Preserve  testes,  epididymides,  ovaries,  and 
uteri  from  all  animals  for  possible 
histological  examination  and  evaluation  on 
a  case-by-case  basis; 

•  Count  corpora  lutea,  implantation  sites 

(Note  16); 

•  Live  and  dead  conceptuses;  and 

•  Sperm  analysis  as  an  optional  procedure  for 
confirmation  or  better  characterization  of 
an  effect  observed  (Note  12). 

Dated:  August  14, 1995. 
William  K.  Hubbwd. 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc  95-20609  Filed  ft-18-95;  8:45  am) 
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[Docket  No.  93D-0139] 

International  Conference  on 
Harmonieation;  Draft  GuideUne  on 
Stat>ility  Testing  of  Biotechnological/ 
Biological  Products;  Availability 

AGENCY:  Food  and  Drug  Administradon, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  pubhshing  a 
draft  guideline  entitled  "Quality  of 
Biotechnological  Products:  Stability 
Testing  of  Biotechnological/Biological 
Products."  This  draft  guideline  was 
prepared  imder  the  auspices  of  the 
International  Conference  on 
Harmonisatlon  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  give 
guidance  to  applicants  regarding  the 
type  of  stability  studies  that  should  be 
provided  in  support  of  marketing 
applications  for  biotechnological/ 
biological  products. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Cfug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  as  well  as  the 
CBER  Congressional  and  Consumer 
Affairs  Branch  (HFM-12),  Center  for 
Biologies  Evaluation  and  Research, 
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Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852. 
FOA  FURTHER  MFOMIATION  CONTACT: 
Regarding  the  guideline:  Kenneth 

Seamon,  Center  for  Biologies 
.  Evaluation  and  Research  (HFM-20), 
Food  and  £)rug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
20852. 301-827-0375. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-0664. 
SUmfMBfTARY  MFONMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

KZH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufactiuers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  "Quality  of 
Biotechnological  Products:  Stability 
Testing  of  Biotechnological/Biological 


Products"  should  be  made  available  for 
public  comment.  The  draft  guideline  is 
the  product  of  the  Quality  Expert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Expert  Working  Group. 
Ultimately,  FDA  intends  to  adopt  the 
ICH  Steering  Committee's  final 
guideline. 

This  draft  guideline  is  intended  to 
supplement  the  tripartite  ICH  guideline 
entitled  "Stability  Testing  of  New  Drug 
Substances  and  Products,"  published  in 
the  Federal  Register  of  September  22, 
1994  (59  FR  48754).  Biotechnological/ 
biological  products  have  distinguishing 
characteristics  to  which  consideration 
should  be  given  in  any  well-defined 
testing  program  designed  to  confirm 
their  stability  dining  the  intended 
storage  period.  For  such  products,  in 
which  the  active  components  are 
typically  proteins  and/or  polypeptides, 
maintenance  of  molecular  conformation 
and  biological  activity  is  dependent  on 
noncovalent  as  well  as  covalent  forces. 
The  products  are  particularly  sensitive 
to  environmental  factors  such  as 
temperature  changes,  oxidation,  light, 
ionic  content,  shear,  etc.  In  order  to 
ensure  maintenance  of  biological 
activity  and  to  avoid  degradation, 
stringent  conditions  for  their  storage  are 
usually  necessary.  This  draft  guideline 
is  intended  to  assist  the  applicant  in 
developing  appropriate  supporting 
stability  data  for  a  biotechnological/ 
biological  product. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  written 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


The  text  of  the  draft  guideline  follows: 

Quality  of  Biotechnological  Products: 
Stability  Tasting  ofBiotw-hnoIogical/ 
Biological  Products  (QSC) 

ICH  Expert  Working  Group  on  Quality  of 
Biotechnology  Products 

Anaax  to  the  Trijputito  ICH  GuiMiiie  for 
the  Stability  Testing  of  New  Drug  Subatanoes 
and  Products 

latroductioB 

The  principles  established  in  the  ICH 
harmonized  tripartite  guideline  "Stability 
Testing  of  New  Drug  Substances  and 
Products"  (27  Octobier  1993)  apply  in  general 
to  biotechnological/biological  products. 
However,  biotechnological/biological 
products  do  have  distinguishing 
characteristics  to  which  consideration  should 
be  given  in  any  well-defined  testing  program 
designed  to  confirm  their  stability  during  the 
intended  storage  period.  For  such  products, 
in  which  the  active  components  are  typically 
proteins  and/or  polypeptides,  maintenance  of 
molecular  conformation  and,  hence  of 
biological  activity,  is  dependent  on 
noncovalent  as  well  as  covalent  forces.  The 
products  are  particularly  sensitive  to 
environmental  factors  such  as  temperature 
changes,  oxidation,  light,  ionic  content, 
shear,  etc.  In  order  to  ensure  maintenance  of 
biological  activity  and  to  avoid  degradation, 
stringent  conditions  for  their  storage  are 
usually  necessary. 

The  evaluation  of  stability  may  necessitate 
complex  analytical  methodologies.  Assays  for 
biological  activity,  where  applicable,  are  an 
essential  part  of  the  pivotal  stability  studies. 
Appropriate  physicochemical,  biochemical, 
and  immunochemical  methods  for  the 
analysis  of  the  molecular  entity  and  the 
quantitative  detection  of  degradation 
products  should  also  be  part  of  the  stability 
program  whenever  purity  and  molecular 
characteristics  of  the  product  permit  use  of 
these  methodologies. 

With  the  above  concerns  in  mind,  the 
applicant  should  develop  the  proper 
supporting  stability  data  for  a 
biotechnological/biological  product  and 
consider  many  external  conditions  which  can 
affect  the  product's  potency,  purity,  and 
quality.  Primary  data  to  support  a  requested 
storage  period  for  either  drug  substance  or 
drug  product  should  be  based  on  long-term, 
real-time,  real-condition  stability  studies. 
Thus,  the  development  of  a  proper  long-term 
stability  program  Incomes  critical  to  the 
successful  development  of  a  commercial 
product.  The  purpose  of  this  document  is  to 
give  guidance  to  applicants  regarding  the 
type  of  stability  studies  that  should  be 
provided  in  support  of  marketing 
applications.  It  is  understood  that  during  the 
review  and  evaluation  process,  continuing 
updates  of  initial  stability  data  may  occur. 

Scope  of  the  Annex 

The  principles  adopted  and  explained  in 
this  annex  apply  to  well-characterized 
proteins  and  polypeptides,  their  derivatives 
and  products  of  which  they  are  components, 
and  which  are  isolated  from  tissues,  body 
fluids,  cell  cultures,  or  produced  using  rDNA 
technology.  Thus,  the  docimient  covers  the 
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generation  and  submission  of  stability  data 
for  products  such  as  cytokines  (interferons, 
interleukins.  colony-stimulating  Actors, 
tumor  necrosis  factors),  erythropoietins, 
plasminogen  activators,  blood  plasma  factors, 
growth  hormones  and  growth  factors, 
insulins,  monoclonal  antibodies,  and 
vaccines  consisting  of  well-characterized 
proteins  or  polypeptides.  In  addition,  the 
principles  outlined  in  the  following  sections 
may  apply  to  other  types  of  products,  such 
as  conventional  vaccines,  after  consultation 
with  the  appropriate  regulatory  authorities. 
The  document  does  not  cover  antibiotics, 
allergenic  extracts,  heparins,  vitamins,  or 
whole  blood. 

Terminology 

For  the  basic  terms  used  in  this  annex  the 
reader  is  referred  to  the  "Glossary"  in  the 
ICH  harmonized  tripartite  guideline 
"Stability  Testing  of  New  Drug  Substances 
and  Products"  (27  October  1993).  However, 
since  traditional  terminology  used  by 
manufacturers  of  biotechnological/biological 
products  does  not  always  conform  to  that  of 
the  tripartite  guideline  mentioned  above, 
traditional  terms  are  specified  in  brackets  to 
assist  the  reader.  A  supplemental  glossary  is 
also  included  that  defines  certain  of  the 
traditional  terms  used  in  the  biologies  field. 

Selection  of  Batches 

Drug  Substance  (Bulk  Material) 

Where  bulk  material  is  to  be  stored  after 
manufacture  but  prior  to  formulation  and 
final  manufacturing,  stability  data  should  be 
provided  on  at  least  three  batches  for  which 
manufacture  and  storage  are  representative  of 
the  manufacturing  scale  of  production.  A 
minimum  of  6  months  stability  data  at  the 
time  of  submission  should  be  submitted  in 
cases  where  storage  periods  greater  than  6 
months  are  requested.  For  drug  substances 
with  storage  period?  of  less  than  6  months, 
the  minimum  amount  of  stability  data  in  the 
initial  submission  will  be  determined  on  a 
case-by-case  basis.  Data  from  pilot-plant- 
scale  batches  of  a  well-characterized  drug 
substance  (bulk  material)  produced  at  a 
reduced  scale  of  fermentation  and 
purification  may  be  provided  fit  the  time  the 
dossier  is  submitted  to  the  regulatory 
agencies  with  a  commitment  to  place  the  first 
three  full-scale  batches  into  the  long-term 
stability  program  after  approval. 

The  quality  of  the  batches  of  drug 
substance  placed  into  the  stability  program 
should  be  representative  of  the  quality  of  the 
material  used  in  preclinical  and  clinical 
studies  and  of  the  quality  of  the  material  to 
be  made  at  manufacturing  scale.  In  addition, 
the  drug  substance  (bulk  material)  made  at 
pilot-plant  scale  should  he  produced  by  a 
process  and  stored  under  conditions 
representative  of  that  used  for  the 
manufacturing  scale.  The  drug  substance 
entered  into  the  stability  program  should  be 
stored  in  containers  whidi  properly 
represent  the  actual  holding  containers  used 
during  manufacture.  Scaled-down  containers 
may  be  acceptable  for  drug  substance 
stability  monitoring  assuming  that  they  are 
constructed  of  the  same  material  and  make 
use  of  the  same  type  of  container/closure 
system  that  is  routinely  used  during  the 
manufacture. 


Intermediates 

During  manufacture  of  biotechnological/ 
biological  products,  the  quality  and  control 
of  certain  intermediates  may  bie  critical  to  the 
production  of  the  final  product.  In  general, 
the  manufacturer  should  identify 
intermediates  and  generate  in-house  data  and 
process  limits  that  assure  their  stability 
within  the  bounds  of  the  developed  process. 
While  the  use  of  pilot-plant-scale  date  is 
permissible,  the  manufacturer  should 
establish  the  suitability  of  such  data  using 
the  manufacturing-scale  process. 

Drug  Product  (Final  Container  Product) 

Stability  information  should  be  provided 
on  at  least  three  batches  of  final  container 
product  representative  of  that  which  will  be 
used  at  manufacturing  scale.  Where  possible, 
batches  of  final  container  product  included 
in  stability  testing  should  be  derived  from 
different  batches  of  bulk  material.  A 
minimum  of  6-months  data  at  the  time  of 
submission  should  be  submitted  in  cases 
where  storage  periods  greater  than  6  months 
are  requested.  For  drug  producta  with  storage 
periods  of  less  than  6  months,  the  minimum 
amount  of  stability  data  in  the  initial 
submission  will  be  reviewed  on  a  case-by- 
case  basis.  Product  expiration  dating  will  be 
based  upon  the  actual  data  submittal  in 
support  of  the  application.  Since  dating  is 
based  upon  the  real-time/real-temperature 
data  submitted  for  review,  it  is  expected  that 
continuing  updates  of  initial  stability  data 
will  txxnir  during  the  review  and  evaluation 
process.  Where  pilot-scale  batches  were 
submitted  to  establish  the  dating  for  a 
product  and,  in  the  event  that  product 
produced  at  manufacturing  scale  does  not 
meet  those  long-term  stability  specifications 
throughout  the  dating  period  or  is  not 
representative  of  the  material  used  in 
preclinical  and  clinical  studies,  the  spwnsor/ 
applicant  should  notify  the  appropriate 
regulatory  authorities  to  determine  a  suitable 
course  of  action. 

Sample  Selection  Criteria 

Where  one  product  is  distributed  in 
batches  differing  in  fill  volume  (e.g.,  1 
miUiliter  (mL),  2  mL,  or  10  mL),  unitage  (e.g., 
10  imite,  20  units,  or  50  units),  or  mass  (e.g., 
1  milligram  (mg),  2  mg,  or  5  mg)  samples  to 
be  entered  into  the  stability  program  may  be 
selected  on  the  basis  of  a  matrix  system  and/ 
or  by  bracketing. 

Matrixing,  i.e.,  the  statistical  design  of  a 
stability  study  in  which  different  fractions  of 
samples  are  tested  at  difiierent  sampling 
points,  should  only  be  applied  when 
appropriate  doamientation  is  provided  that 
confirms  that  the  stability  of  the  samples 
tested  represents  the  stability  of  all  samples. 
The  differences  in  the  samples  for  the  same 
drug  product  should  be  identified  as,  for 
example,  covering  difierent  batches,  different 
strengths,  different  sizes  of  the  same  closure 
and  possibly,  in  some  cases,  different 
container/closure  systems.  Matrixing  should 
not  be  applied  to  samples  with  differences 
that  may  affect  stability,  such  as  different 
strengths  and  different  containers/closures, 
where  it  cannot  be  confirmed  that  the 
products  respond  similarly  under  storage 
conditions. 


Where  the  same  strength  and  exact 
container/closure  system  is  used  for  three  or 
more  fill  contents,  the  applicant  may  elect  to 
place  only  the  smallest  and  largest  container 
size  into  the  stability  program,  i.e.. 
bracketing.  The  design  of  a  protocol  that 
incorporates  bracketing  assumes  that  the 
stability  of  the  intermefdiate  condition 
samples  are  represented  by  those  at  the 
extremes.  In  certain  cases,  it  may  be 
necessary  to  provide  data  that  demonstrate 
that  all  samples  are  properly  represented  by 
data  collected  for  the  extremes. 

Stability-Indicating  Profile 

On  the  whole,  there  is  no  single  stability- 
indicating  assay  or  parameter  that  profiles 
the  stability  characteristics  of  a 
biotechnological/biological  product. 
Consequently,  the  manufacturer  should 
propose  a  stabiUty-indicating  profile  that 
provides  assurance  that  changes  in  the 
identity,  purity,  and  potency  of  the  product 
will  be  detected. 

It  is  also  expected  that,  at  the  time  of 
submission,  applicant/ firms  have  validated 
the  methods  that  comprise  the  stability- 
indicating  profile  and  that  the  data  are 
available  for  review.  The  determination  of 
which  tests  should  be  included  will  be 
product  sptecific.  The  items  emphasized  in 
the  following  sut>8ections  are  not  intended  to 
be  all  inclusive,  but  represent  product 
characteristics  that  should  typically  be 
documented  to  demonstrate  product  stability 
adequately. 

Protocol 

The  dossier  accompanying  the  application 
for  marketing  authorization  should  include  a 
detailed  protocol  for  the  assessment  of  the 
stability  of  both  drug  substance  and  drug 
product  in  support  of  the  claimed  storage 
conditions  and  expiration  dating  periods. 
The  protocol  should  include  all  necessary 
information,  including  well-defined 
specifications,  test  intervals,  etc.,  which 
taken  as  a  whole,  demonstrates  the  stability 
of  the  biotechnological/biological  product 
throughout  the  claimed  expiration  dating 
period.  The  statistical  methods  to  he  used  are 
described  in  the  tripartite  guideline.  It  is 
assumed  that  the  manufacturer  of  the  product 
will  strictly  adhere  to  this  protocol. 

Potency 

Wherever  the  intended  use  of  a  product  is 
linked  to  a  definable  and  measurable 
biological  activity,  testing  for  potency  should 
be  part  of  the  stability  studies.  Potency 
studies  should  be  performed  at  appropriate 
intervals  as  defined  in  the  stability  protocol 
and  the  results  should  be  repwarted  in  units 
of  biological  activity  calibrated,  whenever 
possible,  against  nationally  or  internationally 
recognized  standards.  Where  no  national  or 
international  agreemeiU  has  been  reached  on 
units  of  potency,  the  assay  results  may  be 
reported  in  in-house  derived  units  using  an 
appropriately  characterized  reference 
preparation. 

In  some  biotechnological/biological 
products,  potency  is  dependent  upon  the 
conjugation  of  the  active  ingredient(s)  to  a 
second  moiety  or  binding  to  an  adjuvant. 
Dissociation  of  the  active  ingredient(s)  from 
the  carrier  used  in  conjugates  or  adjuvants 
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should  be  examined  in  real-time/real- 
temperahire  studies  (including  conditions 
encountered  during  shipment).  The 
assessment  of  the  stability  of  such  products 
may  be  associated  with  difficulties  since,  in 
some  cases,  in  vitro  tests  for  biological 
activity  and  physicochemical 
characterisation  are  impractical  or  provide 
inaccurate  results.  Appropriate  strategies 
(e.g.,  testing  the  product  prior  to  conjugation/ 
binding,  release  of  the  active  compound  from 
the  second  moiety,  in  vivo  assays,  etc.)  or  the 
use  of  an  appropriate  surrogate  test  should  be 
considered  to  overcome  the  inadequacies  of 
in  vitro  testing. 

Purity  and  Molecular  Characterization 

The  degree  of  purity,  as  well  as  individual 
and  total  upper  limits  for  degradation 
products  of  the  biotechnological/biological 
product  entered  into  the  stability  studies, 
should  be  reported  and  documented 
whenever  possible.  Limits  of  acceptable 
degradation  should  be  derived  from  the 
analytical  profiles  of  batches  of  the  drug 
substance  and  drug  product  used  in  the 
preclinical  and  clinical  studies. 

For  physicochemically  well-defined  drug 
substances  and/or  drug  products,  the  use  of 
relevant  physicochemical,  biochemical,  and 
immunochemical  analytical  methodologies 
should  permit  a  comprehensive 
characterisation  of  the  active  ingredient  (e.g., 
molecular  size,  charge,  hydrophobicity,  etc.) 
and  the  accurate  detection  of  degradation 
changes  that  may  result  from  deamidation, 
oxidation,  sulfoxidation,  aggregation,  or 
fragmentation  during  storage.  As  examples, 
methods  that  may  contribute  to  this  include 
electrophoresis  (SDS-PAGE, 
Immunoelectrophoresis,  Western  blot, 
isoelectrofocusing),  high-resolution 
chromatography  (reversed-phase 
chromatography,  gel  filtration,  ion  exchange, 
affinity  chromatography,  etc),  and  peptide 
mapping. 

Wherever  significant  qualitative  or 
quantitative  changes  indicative  of 
degradation  product  formation  are  detected 
during  long-term,  accelerated,  and/or  stress 
stability  studies,  consideration  should  be 
given  to  potential  hazards  and  to  the  need  for 
characterization  and  quantification  of 
degradation  products  within  the  long-term 
stability  program.  Acceptable  limits  should 
be  proposed  and  justified,  taking  into 
account  the  levels  observed  in  material  used 
in  preclinical  and  clinical  studies. 

For  substances  that  cannot  be  properly 
characterized  or  products  for  which  an  exact 
analysis  of  the  purity  level  cannot  be 
meaningfully  determined  through  routine 
analytical  methods,  the  applicant  should 
propose  and  justify  alternative  testing 
procedures. 

Other  Product  Characteristics 

The  following  product  characteristics, 
though  not  specifically  relating  to 
biotechnological/biological  products,  should 
be  monitored  and  reported  for  the  drug 
product  in  its  final  container: 

Visual  appearance  of  the  product  (colour 
and  opacity  for  solutions/suspensions; 
colour,  texture,  and  dissolution  time  for 
powders),  visible  particulates  in  solutions  or 


after  the  reconstitution  of  powders  or 
lyophilized  cakes,  pH,  and  moisture  level  of 
powders  and  lyophilized  products. 

Sterility  testing  or  alternatives  (e.g., 
container/closure  integrity  testing)  should  be 
performed  at  a  minimum  initially  and  at  the 
end  of  the  proposed  shelf-life. 

Additives  (stabilizers,  preservatives,  etc.) 
or  excipients  may  degrade  during  the  dating 
period  of  the  drug  product.  If  there  is  any 
indication  during  preliminary  stability 
studies  that  reaction  or  degradation  of  such 
materials  adversely  aSect  the  quality  of  the 
drug  product,  these  items  may  need  to  be 
monitored  during  the  stability  program. 

The  container/closure  has  the  potential  to 
adversely  affect  the  product  and  should  be 
carefully  evaluated.  Closure  configurations, 
vial  liners  seal-types  should  also  be 
considered  (see  below). 

Storage  Conditioiis 

Temperature 

Since  most  finished  biotechnological/ 
biological  products  need  precisely  defined 
storage  temperatures,  the  storage  conditions 
for  the  real-time/real-temperature  stability 
studies  may  be  confined  to  the  recommended 
storage  temperature. 

Humidity 

Biotechnological/biological  products  are 
generally  distributed  in  containers  protecting 
them  against  humidity.  Therefore,  where  it 
can  be  demonstrated  that  the  proposed 
containers  (and  conditions  of  storage)  afford 
sufficient  protection  against  high  and  low 
humidity,  stability  tests  at  different  relative 
humidities  can  usuai  y  be  omitted.  Where 
humidity-protecting  containers  are  not  used, 
appropriate  stability  data  should  be 
provided. 

Accelerated  and  Stress  Conditions 

As  previously  noted,  the  expiration  dating 
generally  is  based  upon  the  real-time/real- 
temperature  data.  However,  it  is  strongly 
suggested  that  studies  be  conducted  on  the 
drug  substance  and  drug  product  under 
accelerated  and  stress  conditions.  Studies 
under  accelerated  conditions  may  provide 
useful  support  data  for  establishing  the 
expiration  date,  provide  product  stability 
information  for  fiiture  product  development 
(e.g.,  preliminary  assessment  of  profKtsed 
manufacturing  changes  such  as  change  in 
formulation,  scale-up,  etc.),  assist  in 
validation  of  analytical  methods  for  the 
stability  program,  or  generate  information 
which  may  help  elucidate  the  degradation 
profile  of  the  drug  substance  or  (hug  product. 
Studies  imder  stress  conditions  may  be 
useful  in  determining  whether  accidental 
exposures  to  conditions  other  than  those 
recommended  (e.g.,  during  transportation) 
are  deleterious  to  the  product  and  also  for 
evaluating  which  specific  test  parameters 
may  be  the  best  indicators  of  product 
stability.  Studies  of  the  exposure  of  the  drug 
substance  or  drug  product  to  extreme 
conditions  may  help  to  reveal  patterns  of 
degradation;  if  so,  such  changes  should  be 
monitored  under  recommended  storage 
conditions.  While  the  tripartite  guideline 
describes  the  conditions  of  the  accelerated 
and  stress  study,  the  applicant  should  note 


that  those  conditions  may  not  be  appropriate 
for  biotechnological/biological  products. 
Conditions  should  be  carefully  selected  on  a 
case-by-case  basis. 

Light 

Applicants  should  consult  the  appropriate 
regulatory  authorities  on  a  case-by-case  basis 
to  determine  guidance  for  testing. 

Container/Closure 

Changes  in  the  quality  of  the  product  may 
occur  due  to  the  interactions  between  the 
formulated  biotechnological/biological 
product  and  container/closure.  Where  the 
lack  of  interactions  cannot  be  excluded  in 
liquid  products  (other  than  sealed  ampules), 
stability  studies  should  include  samples 
maintained  in  the  inverted  or  horizontal 
position  (i.e.,  in  contact  with  the  closure),  as 
well  as  in  the  upright  position,  to  determine 
the  effects  of  the  closure  on  product  quality. 
Data  should  be  supplied  for  all  different 
container/closure  combinations  that  will  be 
marketed. 

In  addition  to  the  standard  data  necessary 
for  a  conventional  single-use  vial,  the 
applicant  should  demonstrate  that  the 
closure  used  with  a  multiple-dose  vial  is 
capable  of  withstanding  the  conditions  of 
repeated  insertions  and  withdrawals  so  that 
the  product  retains  its  full  potency,  purity, 
and  quality  for  the  maximum  period 
specified  in  the  instructions-for-use  on 
containers,  packages,  and/or  package  inserts. 
Such  labeling  should  be  in  accordance  with 
relevant  national/regional  requirements. 

Stability  After  Heconstitution  of  Freeze-Dried 
Product 

The  stability  of  frieze-dried  products  after 
their  reconstitution  should  be  demonstrated 
for  the  conditions  and  the  maximum  storage 
period  specified  on  containers,  packages, 
and/or  package  inserts.  Such  labeling  should 
be  in  accordance  with  relevant  national/ 
regional  requirements. 

Testing  Frequency 

The  shelf-lives  of  biotechnological/ 
biological  products  may  vary  from  days  to 
several  years.  Thus,  it  is  difficult  to  draft 
uniform  guidelines  regarding  the  stability 
study  duration  and  testing  frequency  that 
would  be  applicable  to  all  tyjjes  of 
biotechnological/biological  products.  With 
only  a  few  exceptions,  however,  the  shelf- 
lives  for  existing  products  and  potential 
futiuv  products  will  be  within  the  range  of 
0.5  to  5  years.  Therefore,  the 
recommendations  that  follow  are  based  upon 
expected  shelf-lives  in  that  range,  and  take 
account  of  the  fact  that,  frequently, 
degradation  of  biotechnological/biological 
products  is  not  governed  by  the  same  factors 
during  different  intervals  of  a  long  storage 
period. 

When  shelf  lives  of  1  year  or  less  are 
proposed,  the  real-time  stability  studies 
generally  should  be  conducted  monthly  for 
the  first  3  months  and  at  3-month  intervals 
thereafter. 

For  products  with  proposed  shelf-lives  of 
greater  than  1  year,  the  studies  should  be 
conducted  every  3  months  during  the  first 
year  of  storage,  every  6  months  during  the 
second  year,  and  annually  thereafter. 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Notices  43505 


While  the  testing  intervals  listed  above  are 
appropriate  in  the  preapproval  or  prelicense 
Stage,  reduced  testing  may  be  appropriate 
after  approval  or  licensure  where  data  are 
available  that  demonstrate  adequate  stability. 
Where  data  exist  that  indicate  the  stability  of 
a  product  is  not  compromised,  the  applicant 
is  encouraged  to  submit  a  protocol  that 
supports  elimination  of  specific  test  intervals 
(e.g.,  9-month  testing)  for  postapproval/ 
postlicensure,  long-term  studies. 

Specifications 

Although  biotechnological/biological 
prtxiucts  may  be  subject  to  significant  losses 
of  activity  and  to  physicochemical 
degradation  during  storage,  international  and 
national  regulations  have  provided  little 
guidance  with  respect  to  distinct  release  and 
and-of-shelf-life  specifications. 
Recommendations  for  maximum  acceptable 
losses  of  activity  or  limits  for 
physicochemical  changes  (degradation) 
during  the  proposed  shelf-life  have  not  been 
developed  for  individual  types  or  groups  of 
biotechnological/biological  products  but  are 
considered  on  a  case-by-case  basis.  Each 
product  should  retain  its  siiecifications 
within  established  limits  for  safety,  purity, 
and  potency  throughout  its  proposed  shelf- 
Me.  These  specifications  and  limits  should 
be  derived  from  all  available  information 
using  the  appropriate  statistical  methods. 
The  use  of  different  specifications  for  release 
and  expiration  should  be  supported  by 
sufficient  data  to  demonstrate  that  clinical 
performance  is  not  affected.  The  proposals 
should  be  in  accordance  with  the  principles 
outlined  in  the  appropriate  section  of  the 
tripartite  guideline. 

Labeling 

For  most  biotechnological/biological  drug 
substances  and  drug  products,  precisely 
defined  storage  temperatures  are 
recommended.  Specific  recommendations 
should  be  stated,  particularly  for  drug 
substances  and  drug  products  that  cannot 
tolerate  freezing.  These  conditions,  and 
where  appropriate,  recommendations  for 
protection  against  light  and/or  humidity, 
should  appear  on  containers,  packages,  and/ 
or  package  inserts.  Such  labeling  should  be 
in  accordance  with  relevant  national/regional 
requirements. 


Glossary 

Conjugated  Product 

A  conjugated  product  is  made  up  of  an 
active  ingredient  (peptide,  carbohydrate,  etc) 
bound  covalently  or  noncovalently  to  a 
-  carrier  (protein,  peptide,  inorganic  mineral, 
etc)  with  the  objective  of  improving  the 
efficacy  or  stability  of  the  product 

Degradation  Product 

Any  material  resulting  from  modification 
of  the  active  ingredients,  additives,  and/or 
excipients  present  in  a  drug  substance  or 
drug  product  which  occurs  due  to  processing 
or  storage  (e.g.,  by  deamidation,  oxidation, 
aggregation,  proteolysis,  etc.).  Degradation 
products  are  considered  impurities,  although 
some  degradation  products  may  be  active. 

Impurity 

Any  process-generated  substance  present 
in  raw  materials,  drug  substance,  or  drug 
product  that  is  not  considered  to  be  active 
ingredient,  additives,  or  excipients. 

Intermediate 

A  material  produced  during  a 
manufacturing  process  that  is  not  the  drug 
substance  or  the  drug  product  but  whose 
manufoctuie  is  critical  to  the  successful 
production  of  the  drug  substance  or  the  drug 
product  Generally,  an  intermediate  will  be 
quantifiable  and  specifications  will  be 
established  to  determine  the  successful 
completion  of  the  manufocturing  step  prior  to 
continuation  of  the  manufacturing  process. 
This  includes  material  that  may  undergo 
further  molecular  modification  or  be  held  for 
an  extended  period  of  time  prior  to  further 
processing. 

Manufacturing-Scale  Production 

Manu&cture  at  the  scale  typically 
encountered  in  a  facility  at  the  largest 
capacity  intended  for  product  production  for 

marketing. 

Pilot-Plant  Scale 

The  production  of  the  drug  substance  or 
drug  product  by  a  procedure  fully 
representative  of  and  simulating  that  to  be 
applied  at  manufacturing  scale.  The  methods 
of  cell  expansion,  harvest,  and  product 
purification  should  be  identical  except  for 
the  scale  of  production. 

Potency 

Expression  of  the  predicted  capacity  of  a 
product  to  achieve  its  intended  role;  it  is 


based  on  the  measurement  of  some  attribute 
of  the  product  and  is  determined  by  a 
suitable  quantitative  laboratory  method.  In 
general,  potencies  of  biotechnological/ 
biological  products  tested  by  different 
laboratories  can  be  compared  in  a  meaningful 
way  only  if  expressed  in  relation  to  that  of 
an  appropriate  reference  material.  For  that 
purpose  a  reference  material  calibrated 
directly  or  indirectly  against  the 
corresponding  national  or  international 
reference  material  is  included  in  the  assay. 
The  reference  material  should  have  some 
known  relationship  with  the  product,  the 
therapeutic,  preventive,  or  diagnostic 
capacity  of  which  has  been  studied  in 
himians. 

Purity 

Purity  is  a  relative  term  with  respect  to 
biotechnological/biological  products.  The 
purity  may  be  expressed  as  the  amount 
(wei^t/weight)  of  the  desired  protein  of  a 
homogeneous  amino  acid  sequence  usually 
expressed  on  a  percentage  basis.  However, 
due  to  the  effects  of  glycosylation, 
deamidation,  etc.,  the  absolute  purity  of  a 
biotechnological/biological  product  is 
extremely  difficult  to  determine.  Therefore, 
the  purity  of  biotechnological/biological 
products  may  be  evaluated  by  determining 
the  amounts  of  known  impurities,  such  as 
host  cell  proteins,  DNA,  other  impurities, 
and/or  degradation  products.  Thus,  the 
purity  of  a  biotechnological/biological 
product  is  typically  assessed  by  more  than 
one  method  and  the  purity  value  derived  is 
method-dependent.  For  example,  the  purity 
values  derived  frt)m  a  chromatographic  and 
by  an  electrophoretic  method  may  be 
different  but  equally  valid  for  a  given  batch 
of  biotechnological/biological  product 
because  each  method  focuses  on  a  different 
aspect  of  this  biological  entity. 

Well-Characterized  (Biotechnological/ 
Biological)  Product 

A  product  whose  structural  features 
(including  amino  acid  sequences,  as  well  as 
physicochemical,  biochemical,  biological 
and/ or  immunochemical  properties)  have 
been  elucidated  using  a  set  of  modem, 
bioanalytical,  and  testing  methods. 

Dated:  August  14. 1995. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-20608  Filed  8-18-95;  8:45  am} 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 

[FARCaM93-iq 

raN9000-AQ58 

Federal  Acquisition  Regulation; 
Definition  of  Bid  and  Proposal  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Coxmdl  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  by 
revising  the  definition  of  bid  and  . 
proposal  (B&P)  costs  to  clarify  that  B&P 
costs  related  to  all  types  of  funding 
instmments  {e.g.,  contracts,  grants, 
cooperative  agreements,  and  other 
similar  types  of  agreements)  are 
allowable  costs.  Tliis  regulatory  action 
was  not  subject  to  Office  of  Muiagement 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  October  20, 1995.  To  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-18  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-18. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  FAR  rule  would  revise 
the  definition  of  bid  and  proposal  (B&P) 
costs  at  FAR  31.205-18(a)  to  clarify  that 
B&P  costs  related  to  all  types  of  funding 
instruments  (e.g.,  contracts,  grants, 
cooperative  agreements,  and  other 
similar  types  of  agreements)  are 
allowable  costs.  The  definition  currently 
does  not  address  proposal  costs 
associated  with  grants  or  cooperative 


agreements.  This  change  was  requested 
by  the  Director  of  Defense  Procurement 
to^ddress  an  issue  which  arose  imder 
a  competition  being  conducted  by  the 
Advanced  Research  Projects  Agency 
(ARPA)  and  to  make  the  cost  principle 
compatible  with  the  definition  of  B&P 
costs  in  Cost  Accotmting  Standard  420 
(4  CFR  9904.420-30). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  The  cost 
principles  apply  only  to  contracts  for 
which  cost  or  pricing  data  has  been 
submitted.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
8ub[>art  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  93-18),  in 
correspondence. 

C  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procuirement. 

Dated:  August  15. 1995. 
C  Allen  Okon, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c];  10  U.S.Q 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-18  is  amended  in 
paragraph  (a)  by  revising  the  definition 
of  Bid  and  proposal  (BB'P)  costs  to  read 
as  follows: 

31.205-18    Independent  research  and 
development  and  bid  and  proposal  costs. 

***** 

Bid  and  proposal  (BS-P)  costs,  as  used 
in  this  subsection,  means  the  costs 


incurred  in  preparing,  submitting,  and 
supporting  bids  and  proposals  (whether 
or  not  solicited)  on  potential 
Government  or  non-Government 
contracts,  grants,  cooperative 
agreements,  or  other  transactions 
(coordinated  research,  consortia,  and 
other  similar  types  of  agreements).  The 
term  does  not  include  the  costs  of  effort 
sponsored  by  a  grant,  cooperative 
agreement,  or  other  transaction,  or 
required  in  the  performance  of  a 
contract 
•        •        *        •        * 

(PR  Doc  95-20612  Filed  8-18-95;  8:45  am) 
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48  CFR  Part  31 
[FAR  Case  93-28] 
RIN9000-AQ59 

Fsdsral  Acquisition  Rsgulation; 
Businsss  Msais 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  avilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
when  the  costs  of  meals  for  contractor 
employees  are  allowable.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  &cecutive  Order  12866, 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  October  20, 1995,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  shoiUd 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  EX:  20405. 
Please  cite  FAR  case  93-26  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-26. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Federal  Procurement 
PoUcy  SWAT  Team  on  Civilian  Agency 
Contracting  in  its  report  of  December  3, 
1992,  entitled  "Improving  Contracting 
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Practices  and  Management  Controls  on 
Cost-Type  Federal  Contracts," 
recommended  several  FAR  changes 
which  were  viewed  to  have 
Government-wide  benefit.  The  purpose 
of  the  proposed  revisions  was  to  make 
the  FAR  less  general  with  regard  to  the 
allowability  of  certain  costs. 

One  area  identified  for  clarification  is 
the  costs  of  business  meals  of  contractor 
employees  who  are  not  on  official 
travel.  Audits  and  reviews  revealed  that 
these  costs  were  variously  claimed  as 
allowable  as  employee  morale  costs, 
necessary  to  accomplish  business,  or  as 
a  normal  business  expense. 

FAR  31.205-43(c)(l)  is  amended  to 
remove  the  word  "subsistence."  The 
title  of  FAR  31.205-46  is  revised  to 
include  business  meals  and  a  new 
paragraph  (g)  is  added  to  make  it  clear 
that  the  costs  of  meals  for  contractor 
employees  is  imallowable  imless  the 
employee  is  on  official  company  travel 
or  the  meals  are  an  integral  part  of  a 
bona  fide  business  meeting  as  described 
in  FAR  31.205-43(c). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  clarifies  a 
condition  of  cost  allowabifity  for 
contractors  who^wish  to  be  reimbursed 
under  Government  contracts  subject  to 


FAR  Subpart  31.2.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
applies,  but  the  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  93-26),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 


Dated:  August  15. 1995. 
C.  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 
Therefore,  it  is  proposed  that  40  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

31.205-43    [Amended] 

2.  Section  31.205-43  is  amended  in 
paragraph  (c)(1)  by  removing  the  word 
"subsistence,". 

3.  Section  31.205-46  is  amended  by 
revising  the  section  heading  and  adding 
paragraph. (g)  to  read  as  follows: 

31 .205-48    Travel  costs  and  business 
meals. 

*        *        •        •        •  • 

(g)  Costs  of  meals  by  contractor 
employees  are  unallowable  unless — 

(1)  The  employee  is  on  official 
company  travel;  or 

(2)  The  meals  are  an  integral  part  of 
activities  described  imder  31.205-43(c). 

[PR  Doc.  95-20613  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  c^  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (caano)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Southern 
Ute  Indian  Tribe—State  of  Colorado 
Gaming  Compact  which  was  executed 
on  Jime  15, 1995. 

DATES:  This  action  is  effective  August 
21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4068. 

Dated:  August  10, 1995. 
AdaE.D«er. 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc  95-20651  Filed  8-18-95: 8:45  am] 

MLUNQ  COM  4»I*-M-P 


Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Com{>act. 

WMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
Amendments  to  Tribal-State  Compacts 
for  the  piupose  of  engaging  in  Class  m 
(casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  1st 
Amendment  to  the  Muckleshoot  Indian 
Tribe— State  of  Washington  Class  III 
Gaming  Compact,  whi(±  was  executed 
on  May  4, 1995. 

DATES:  This  action  is  efEactive  August 
21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240. 
(202) 219-4068. 

Dated:  August  14, 1995. 
Ada  E.  Deer, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc  95-20652  Filed  8-18-95;  8:45  am) 
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Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Literior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  Between  the  Kickapoo  Tribe  of 
Indians  of  the  Kickapoo  Reservation  in 
Kansas  and  the  State  of  Kansas,  which 
was  executed  on  June  28, 1995. 

DATES:  This  action  is  effective  August 
21, 1995. 

FOR  FURTHER  INFORMATION  C^ACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  August  14, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs 

(FR  Doc.  95-20653  Filed  8-18-95;  8:45  am] 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offtee. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestK.  $220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarwe  (check,  money  order,  GPO  DeposK 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TWe 


Stock  NumtMr 


1,  2  (2  Reserved) (869-026-00001-6) 

3  (1994  ConfipiJotion 


Mce      ReviskMiDato 
$5.00       Jon.  1, 1995 


and  Ports  100  and 
101) 


.  (869-026-00002-6) 40.00 

5.50 

23.00 
2DJO0 


4 (869-026^)0003^) 

5  Parts: 

^-tfn  (869-026-00004-2) 

700-1199 (86W)26-00005-l) 

1200-Cnd,6(6 
Resen/ed) (869-026-00006-9) 

7  Parts: 

0-26 (869-026-00007-7) , 

27-45  (869-026-00008-5)  , 

46-51  (869-026-C0009-3)  , 

52 (869-026-00010-7)  , 

5>209 (869-026-00011-5)  , 

210-299 (86W)26-00012-3)  . 

300-399 (869-026-00013-1) . 

400-699 (869-026-00014-0)  . 

700-899 (869-026-00015-8) . 

900^99 (869-026-00016-6)  . 

1000-1059 (869-026-00017-4)  . 

1060-1119 (869-026^)0018-2) . 

1120-1199  (869-026-00019-1) . 

1200-1499  (869-026^)0020-4)  . 

1500-1899  (869-026-00021-2) . 

1900-1939 (869-026-00022-1) . 

1940-1949  (869-026^)0023-9) . 

1960-1999 (869-O26-00024-7)  . 

2000-End „ (869-026-00025-5) . 

8 „ (869-026-00026-3)  . 

9  Parts: 

1-199  (869-026-00027-1) . 

200-End  (869-026^)0028-0) . 

10  Parts: 

0-50 (869-026-00029-8)  . 

51-199 (869-026-00030-1) . 

200-399 (869-026-00031-0) . 

400-499 (869-026-00032-8)  . 

500-£nd  (869-O26-00033-6)  . 

11  (869-026-00034-4)  . 

12  Parts; 

1-199 (869-O26-00035-2) ., 

200-219 (869-026«l036-l)  . 

220-299 (869-026-00037-9)  .. 

300-499 (869-026-00038-7) .. 

500-599 (869-026-0003W)  ., 

600-£nd (869-026-00040-9)  .. 

13  (869-026-00041-7) .. 


21.00 
14.00 
21.00 
30.00 
25.00 
34.00 
16.00 
21.00 
23.00 
32.00 
23.00 
15.00 
12.00 
32.00 
35.00 
16.00 
30.00 
40.00 
14.00 


'Jon.  1,1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1, 1995 


23.00       Jan.  1,  1995 


Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 


23.00       Jon.  1,  1995 


30.00  Jon.  1,  1995 

23.00  Jan.  1,  1995 

30.00  Jan.  1,  1995 

23.00  Jan.  1,  1995 

15.00  *Jan.  1,  1993 

21.00  Jan.  1,  1995° 

39.00  Jan.  1,  1995 

14.00  Jan.  1,  1995 

12.00  Jan.  1,  1995 

16.00  Jan.  1,  1995 

28.00  Jon.  1,  1995 

23.00  Jan.  1,  1995 

19.00  Jan.  1,  1995 

35.00  Jan.  1,  1995 

32.00  Jan.  1,  1995 


Tills 
14 


Stock  Numtor 


Prtce      R*vi8k>n  Date 


1-59  (869-026-00042-5) 

60-139 (869-026-00043-3) 

140-199 (869-026-00044-1) 

200-1199 (869-026-00045-0) 

1 200-End (869^)26-00046-8) 

15  Parts: 

0-299  (869-026-00047-6) 

300-799  ...„ (869-O26O0048-4) 

800-End  (869-026-00049^2) 

16  Parts: 

0-149  (869-026-00060-6) 

150-999 (86W)26-00051-4) 

1000-End (869-026-00052-2) 

17  Parts: 

1-199  (869-026-00054-9) 

200-239 ....(869-022-00055-1) 

240-€nd  (869-026-00056-5) 

18  Parts: 

1-149  (869-026^)0057-3) 

150-279 (869-026-00056-1) 

280-399 (869-026-00059-O) 

40O-€nd (869-026-00060-3) 

19  Parts: 

1-140  (869-O26-00061-1) 

141-199 (869-026-00062-0) 

200-€nd  (869-026-00063-8) 

20  Parts: 

1-399  (869-026-00064-6) , 

400-499 (869-026-00065-4) 

500-End  „ (869-026-00066-2) 


33.00 
27.00 
13.00 
23.00 
16.00 

15.00 
26.00 
21A) 

7X10 
19.00 
25.00 

20.00 
23.00 
30.00 

16.M 

i3.ra 

13.00 
11.00 

25.00 
21.00 
12.00 

2o.ra 
34.ra 

34.00 

21  Parts: 

1-99  (869-026-O0067-1) 16.00 

100-169 „ (869-026-00068-9) 21.00 

170-199 (869-026-00068-7) 22.00 

200-299 (869-026O0070-1) 7.00 

300-499 (869-026-00071-9) 39.00 

500-599 (869-026-00072-7) 22.00 

600-799 (869-026-00073-5) 9.50 

800-1299 (869-026-00074-3) 23.00 

1300-End  ...; (869-026-00075-1) 13.00 

22  Parts: 

1-299  (869-026^)0076-0) .. 

300-End  (869-026-00077-8)  .. 


33.00 
24.00 

22.00 


40.00 
38.00 
23.00 
20.00 
24.00 
24.00 
17.00 

32.ra 


23 (869-026-00078-6)  .. 

24  Parts: 

0-199  (869-026-00079-4)  .. 

200-499 (869-O22-00079-9)  .. 

220-499 (869-026-00081-6) .. 

500-699 (869-026-00082-4)  .. 

700-899 (869-026-00083-2) .. 

900-1699 (86W)26^)0084-1)  .. 

1700-£nd (869-026-00085-9) .. 

25  (869-026-00086-7) .. 

26  Parts: 

§§1.0-1-160  (869-026-00087-5) 21.00 

§§  1.61-1.169 (869-026-00088-3) 34.00 

§§1.170-1.300 (869-026^)0089-1) 24.00 

§§1.301-1.400 (869-026-00090-5) 17.00 

§§  1.401-1.440 (869-O26-00091-3) 30.00 

§§1.441-1.500  (869-026-00092-1)  22.00 

§§  1.501-1.640 (869-026O0093-0) 21.00 

§§1.641-1.850 (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-026-00095-6) 26.00 

§§1.908-1.1000 (869-026-00096-4) 27.00 

§§1.1001-1.1400  (869-026-00097-2) 25.00 

§§  1.1401-End  (869-026-00098-1) 33.00 

2-29  (869-026-00099-9) 25.00 

30-39  (869-026-00100-6) 18.00 

40-49  (869-026-000101-4)  ....  14.00 


Jan,  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1, 1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

April  1,  1995 

»Apf.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 


Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 


1,  1995 
1,  1995 
1,1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 


Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1,  1995 
1,  1994 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 

1,  1995 


.  1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1994 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 
1,  1995 


VI 
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TNI* 


stock  Nuinbar 


PriM      RavMonDaM 


TItto 


Stock  Numbor 


Prlc«       RsvistonData 


1-199  (869-02«»106-5) 37.00 

200-€nd - (8W-026-<)0107-3) 13.00 


50-299 (869-026-00102-2) 14.00  Apr.  1,  1995 

300-499 (869-026-OOlOJ-l) 24.00  Apr.  1,  1995 

500-699 (869-O26-001O4-9) 6.00  <  Apr.  1,  1990 

600-€fKl (869-026-00105-7) 8.00  Apr.  1,  1995 

27PartK 

Apr.  1,  1995 
•Apr.  1,  1994 

July  1,  1994 
July  1,  1994 

July  1, 1994 
July  1,  1994 
July  1,  1994 
July  1, 1994 


.  (869-022-00105-1) 27.00 

.(869-022-00106^)  21.00 

.  (869-O22-O0107-8) 21  A) 

.  (869-022-00108-6) 9i0 

.  (869-022-00109-4) 35.00 

.(869^)22-001 10-8) 17O0 


(869^022-001 1 1-6) 33.00        July  1 ,  1994 


(869-022-00112^1)......  21.00 

(869-022-00113-2) 2(>J0O 

(86^-022-00114-1) 33.00 

(869-022-00115-9) 36.00 


28 

1-42  

43-end  ... 

29PartK 

0-99 

100-499 

500-W9 

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  „ 

1910  (§§1910.1000  to 

end) 

1911-1925  

1927-€fXl 

SOPartK 

1-199  (869-022-001 16-7) 27.00 

20O-699 (869-022-001 17-5) 19.0t) 

700*xl  (869-022-00118-3) 27.00 

31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-ErxJ  (869-022-00120-5) XJOO 

32  Paris: 

1-39,  Vol.  I \SM 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-022-00121-3) 31.00 

191-399 (869-022-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-026-00127-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-€nd  - (869^)22-00126^)  ..„..  22.00 

1-124  ....'._ (869-022-00127-2) 20.00 

125-199 (869-022-0012ft-1) 26.00 

200-£nd (869-O22-00129-9) 24.00 

34  Parts: 

1-299  (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-€ryl (869-022-00132-9) 40.00 

35  „ (869-022-00133-7) 12.00 

36  Parts: 

1-199  _. (869-022-00134-5) 

200-€rxl  ~ (869-O22-00135-3) 

3*    ■>••■•••••••••« 


15.00 
37.00 

.  (869-022-00136-1) 20.00 


30.00 
29.00 


July  1,  1994 
July  1,1994 
July  1,  1994 
July  1,  1994 

July  1, 1994 
July  1, 1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 

2July  1,1984 

2July  1,  1984 

'July  1,1984 

July  1,  1994 

July  1,  1994 

July  1, 1994 

»July  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1.  1994 

July  1,  1994 
July  1,  1994 


16.00        July  1,  1994 


38  Parts: 

0-17  „...  (869-022-00137-0)  .. 

18-€fKJ (869-0ZW)0138-8) .. 

39 (869-022-00139-6) .. 

40  Parts: 

1-51  (869-022-00140-0) 39O0  July  1,  1994 

52  (869-022-00141-8) 3900  July  1,  1994 

53-59  .....L (869-022-00142-6) 11.00  July  1.  1994 

60  (869-022-00143-4)  36O0  July  1,  1994 

61-80  (869-022-00144-2) 41.00  July  1,  1994 

81-85  (869-022-00145-1) 23.00  July  1,  1994 

86-99  (869-022-0014^^ 41.00  July  1,  1994 

100-149 (869O22-00147-7) 29J0O  July  1,  1994 

150-189 (869-022-O0148-5) 24.00  July  1,  1994 

190-259 (869-022O0149-3) 18.00  July  1,  1994 

260-299 - (869^)22-00150-7) 36.00  July  1,  1994 

300-399 (869-022-00151-5) 18.00  July  1,  1994 


400-424 (869-022-00152-3) 27.00 

425-699 (869-022-00153-1) 30.00 

700-789 (869-022-00154-0) 2iM 

790-€nd  (86W)22-00 155-8) 27.00 

41  Chaptars: 

1, 1-1  to  1-10 13O0 

1, 1-11  to  AppendK,  2  (2  Reserved) 13O0 

3-6 14.00 

7 6O0 

8 450 

9 UJOO 

10-1 7  9.50 

18,  Vol.  I,  Ports  1-6 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 -.. 13.00 

19-100  - 13.00 

1-100  (869-022-00156-6) 950 

101  (869-022-00157-4) 29.00 

102-200 (869-022-O0158-2) 15.00 

201-irxl  : (869-O22-O0159-1) 13.00 

42  Parts: 

1-399 (869-022^)0160-4) 2100 

400-429 (869-022-00161-2) 26.00 

430-€rKJ  (869-022-00162-1) 36.00 

43  Parts: 

1-999  (869-022-00163-9) 23.00 

1000-3999 (869^)22-00164-7) 31 OO 

4000-£r)d (869-022-00165-5) 14.00 

44 (869-022-00166-3) 27.00 

1-199  ....'. (869-022-00167-1) 22.00 

200-499 „ (869-022-00168-O) 15.00 

500-1199 (869-O22-00169-8) 32.00 

1200-€nd „..  (869-022-001 70-1) 26.00 

46  Parts: 

1-40 .'. (869-022-00171-0) 20O0 

41-69  (869-022O0172-8) 16.00 

70-89  (869-0224)01 7>6) 850 

90-139 _  (869-022-00174-4) ]SJ0O 

140-155 (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-0224)0177-9) 17.00 

200-499 (869-022-001 78-7) 21 .00 

500-€nd  (869-022-001 7W) 15.00 

47  Parts: 

0-19  (869-022-00180-9) 2&JO0 

20-39 (869-022-00181-7) 20.00 

40-69  (869-022-00182-5) 14.00 

70-79 (869-022-00183-3) 24.00 

80-ErxJ  (869-022-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  „....  (869-022-00186-8) 23.00 

2  (Ports  201-251) (869-022-001 87-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6 (869-022-00189-2) 23.00 

7-14 (869-022-0019O-6) 30.00 

15-28  (869-022-00191-4) 32.00 

29-End  - (869-022-00192-2) 17.00 

49  Parts: 

1-99 (869-022-0019i-1) 24.00 

100-177 (869-022-00194-9) 30.00 

1 78-199 (869-022-00195-7) 21 .00 

200-399 (869-022-00196-5) 30.00 

400-999 (869-022-00197-3) 35.00 

1000-1 199 „...  (869-022-00198-1) 19.00 

120(«nd (869-022-00199-0) 15.00 

50  Parts: 

1-199  (869-022-00200-7) 25.00 

200-599 (869-022-00201-5) 22.00 

600-End  (869-022-00202-3) 27.00 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1, 1994 

iJuly  1,  1984 

sjuly  1,  1984 

sjuly  1,  1984 

JJuly  1,  1984 

J  July  1, 1984 

3July  1,  1964 

»July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

sjuly  1,  1984 

July  1, 1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Ocl.  1.  1994 
Ocl.  1,  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Ocl.  1,  1994 

Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
^Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
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TM*  Stock  Nufflbar 

CR  Index  ana  FirxJIngs 
I  Aid* (869-026-00053-1) 


Complete  1995  CFR  set 

Mcrofiche  CFR  EdlNon: 
Complele  set  (orw-time  moling) 
Complete  set  (one-time  moing) 
Complete  set  (one-time  moing) 


36.00       Joa  1,  1995 
883.00  1995 


188.00 
223.00 
244in 


1992 
1993 
1994 


Subscription  (moled  OS  Issued) 264A) 

Individual  copies ]jqo 


1995 
1995 


•  B«»u»  mto  3  Is  on  amud  complaliofv  It*  vohjrnt  art  oi  p»»vi^ 
tfwtM  be  retained  «  a  permanent  reference  lource. 

»The  Xli  1,  19«S  e(ilion  o«  32  CFR  Porh  1-189  contaire  a  note  or«y  lot 
|»art$l-39  incKaive.  For  me  U  text  of  ttw  Oefense  AcqunMor^  BegkMioni 
inPorts  1-39,  contiM  me  mree  CfR  volumes  issued  «  of  X<y  1,  1984,  contoirwig 
Itioteparti 

>The  Jiiy  1,  1965  ediion  ol  41  CfR  Ctuplers  1-100  contans  a  note  ar«y 
for  Chapters  1  to  49  indmive.  For  ttw  fJI  text  o(  procuemeni  reoMiont 
n  Chapters  1  to  49,  consUt  the  elever>  CFS  votumei  iaued  <»  01  Mi  ] 
1964  containing  those  chaptea 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Apr 
1.  1990  to  Mar.  31,  I99S.  the  CFB  vok«ne  Issued  Aprl  1,  199a  shouU  be 
retained 

*No  amendments  to  this  volume  were  promigated  during  the  period  Jiiv 
'."91  »»>«»».  1995.  The  CFB  volume  «ued  July  1,  1991,  shoiid beiekaned 

♦No  omenAnenis  to  this  volume  were  pronwigated  during  the  period  Jonusy 
1.  1993  to  December  31,  1994.  The  CF«  volume  issued  Jmjvy  1,  1993,  tfmA) 
be  "*  ' 

'No 
1.  1993, 
be 

•No  amendments  to  this  vok*ne  were  promigaled  duing  the  period  Aprl 
1,  1994  to  Mach  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 


amen*nenh  to  this  voMne  were  promigoled  during  Ihe  period  October 
'  to  Septomber  30,  1994.  The  CFR  vokme  issued  October  1,  1993,  tfntid 


•Note:  Title  19,  CFR  Parts  141-199,  revised  4-1-95  vohne  is  being  repubished 
to  restore  inadvertently  omitted  text. 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  272  and  273 
[Amdt  No.  357] 
BIN  0684-AB91 

Food  Stamp  Program:  Disqualification 
Penalties  for  Intentional  Program 
Violations 

AQENCY:  Food  and  Constuner  Service, 
USDA.- 

ACnON:  Final  rule. 

SUMMARY:  This  rule  finalizes  a  proposed 
rulemaking  published  on  August  29, 

1994.  It  amends  Food  Stamp  Program 
regulations  to  implement  section  13942 
of  the  Mickey  Leland  Hunger  Relief  Act, 
which  increases  the  disqualification 
penalties  for  individuals  who  are  foimd 
guilty  in  a  Federal,  State  or  local  court 
of  trading  or  receiving  food  stamp 
coupons  for  firearms,  ammunition, 
explosives  or  controlled  substances. 
This  rule  also  implements  a  change 
which  makes  it  easier  for  a  State  agency 
to  conduct  an  administrative 
disqualification  hearing  by  eliminating 
the  proof  of  receipt  requirement.  In 
addition,  this  rule  clarifies  the 
Department's  policy  on  the  imposition 
of  disqualification  periods  for 
intentional  Program  violations.  Finally, 
this  rule  eliminates  two  model  forms 
used  in  administrative  disqualification 
hearings. 

DATES:  This  rule  is  efEsctive  October  23. 

1995.  except  that  7  CFR  273.16(b)  is 
effective  retroactive  to  September  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  I.  Porter,  Supervisor,  Issuance  and 
Accountability  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive, 


Alexandria,  Virginia  22302.  (703)  305- 
2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  12778 

This  final  nile  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conffict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
"Implementation"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  final  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19. 
1980).  William  E.  Ludwig. 
Administrator  of  the  Food  and 
Consumer  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  State  and  local 
agencies  that  administer  the  Food 
Stamp  Program  by  simplifying  the 
requirements  for  giving  advance  notice 
of  hearing  to  food  stamp  recipients.  It 
will  also  modify  the  penalties 
applicable  to  individuals  who  engage  in 
Program  misconduct. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping  burden 
associated  with  this  final  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  number 
0584-0064.  The  provisions  of  this  rule 
do  not  contain  any  additional  reporting 
and/or  recordkeeping  requirements 
subject  to  OMB  approval. 

Background 

On  August  29, 1994,  the  Department 
published  a  proposed  rule  at  59  FR 
44343  to  implement  section  13942  of 
the  Mickey  Leland  Childhood  Himger 
Rehef  Act  (Pub.  L  103-66)  (Leland  Act). 
Section  13942  of  the  Leland  Act 
amended  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2011-2032)  (the  Act)  to  increase 
the  disqualification  penalties  for  certain 
types  of  intentional  Program  violations. 
In  addition,  the  proposed  rule  included 
regulatory  changes  with  regard  to  the 
delivery  of  administrative 
disqualification  hearing  notices  and  the 
initiation  of  disqualification  periods  for 
intentional  Program  violations.  The 
proposed  rule  also  included  regulatory 
changes  to  eliminate  two  model  forms 
used  in  administrative  disqualification 
hearings. 

The  Department  received  nine 
comment  letters  which  addressed 
provisions  of  the  proposed  rule.  All  of 
the  commenters  were  State  agencies. 
The  Food  and  Consumer  Service  has 
given  careful  consideration  to  all 
comments  received.  The  major  concerns 
of  the  commenters  are  discussed  below. 
For  additional  information  on  the 
provisions  discussed  in  this  rule,  the 
reader  should  refer  to  the  preamble  of 
the  proposed  rule  at  59  FR  44343-46. 

Increased  Disqualification  Penalties  for 
Intentional  Program  Violations 

Section  13942  of  the  Leland  Act 
requires  that  an  individual  be 
disqualified  for  12  months  for  a  first 
finding  by  a  court,  and  permanently  for 
a  second  finding  by  a  court  that  the 
person  has  either  traded  or  received 
controlled  substances  using  food  stamp 
coupons.  This  section  of  the  Leland  Act 
also  requires  that  an  individual  be 
permanently  disqualified  for  the  first 
finding  by  a  court  that  the  individual 
has  either  traded  or  received  firearms, 
ammunition,  or  explosives  using  food 
stamp  coupons.  Of  the  nine  comment 
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letters  received,  two  commenters 
specifically  supported  this  provision  of 
the  proposed  rule.  However,  some 
commenters  had  concerns  on  the 
applicability  of  the  increased  penalties. 

Two  commenters  were  concerned 
about  the  applicability  of  the  increased 
penalties  to  deferred  adjudications.  The 
proposed  rule  would  have  applied  the 
increased  penalties  in  cases  with 
deferred  adjudication  if  a  finding  of 
culpability  has  been  made.  The  first 
commenter  felt  that  some  defierred 
adjudications  should  not  be  subjected  to 
the  increased  penahies  and  that  specific 
criteria  should  be  established  for  having 
deferred  adjudications  result  in  the 
same  increased  penalties  as  would 
apply  to  an  adjudication  by  a  court.  The 
second  commenter  felt  that  the  finding 
of  culpability  clause  would  require  State 
agencies  to  conduct  a  difficult  and 
costly  analysis  of  the  court  order  or 
terms  of  the  deferred  adjudication.  The 
Department  recognizes  that  there  are 
complexities  involved  in  making  the 
proper  determination  of  whether  a 
finding  of  culpability  exists.  However, 
given  the  fact  that  the  standard  penalties 
are  applied  in  instances  of  deferred 
adjudication,  the  Department  believes 
the  increased  penalties  should  also  be 
imposed  when  applicable  in  cases  of 
deferred  adjudication.  Therefore,  the 
Department  has  retained  7  CFR 
273.16(b)(4)  of  the  final  rule,  as 
proposed. 

One  commenter  requested 
clarification  as  to  whether  the  penalties 
applied  to  non-recipients  as  well  as 
recipients.  Section  6(b)(1)  of  the  Act 
refers  to  any  "person"  and  not 
"recipient"  in  its  discussion  of  applying 
disqualification  penalties.  The  Act  also 
provides  that  penalties  apply  to  "further 
participation  in  the  Program."  The 
language  in  the  proposed  rule  at 
§  273.16(b)(1).  which  discusses  the 
application  of  the  penalties,  is 
consistent  with  the  Act  in  that  it  uses 
"individual"  and  not  "recipient"  or 
"household  member."  The 
disqualification  penalties  apply  to  any 
individual  found  to  have  committed  an 
intentional  Program  violation  regardless 
of  whether  he/she  is  a  recipient.  The 
provision  in  §  273.16(a)(1)  states  that  the 
disqualification  shall  take  effect- in  such 
cases  immediately  after  the  individual 
applies  and  is  foimd  eligible  to 
participate  in  the  Program. 

One  commenter  recommended  a 
revision  to  the  proposed  rule  at 
§  273.16(b)(5)  to  clarify  the 
Department's  intent.  The  commenter 
suggested  using  the  phrase  "  •  *  •  fails 
to  impose  a  disqualification  or  a 
disqualification  period  *  *  *  "  instead 
of  "  *  *  *  fails  to  impose  a 


disqualification  period  *  *  *  "  as 
proposed  in  §  273.16(b)(5).  The  reason 
for  the  suggested  change,  according  to 
the  commenter,  is  because  questions 
have  arisen  regarding  the  Department's 
intent  on  whether  a  disqualification 
period  should  be  imposed  if  the  court 
finds  that  the  intentional  Program 
violation  was  committed  but  does  not 
specify  in  the  court  order  whether  there 
should  be  a  disqualification.  The 
Department's  longstanding  position  on 
this  issue  is  to  have  the  appropriate 
disqualification  period  imposed  by  the 
State  agency  unless  it  is  expressly 
forbidden  by  the  court  or  a  different 
disqualification  period  is  specified  in 
the  court  order.  Therefore,  the 
Department  is  including  in  the  final  rule 
the  clarification  to  7  CFR  273.16(b)(5) 
suggested  by  the  commenter. 

bi  addition  to  changes  reflected  in  the 
final  rule  because  of  the  comments 
received  regarding  this  provision,  the 
Department  is  revising  a  paragraph  in 
the  regulations  for  clarification 
purposes.  This  paragraph  discusses  the 
treatment  of  disqualifications  which 
occurred  prior  to  the  implementation  of 
the  disqualification  periods  set  forth  in 
a  February  15, 1983  rulemaking  (48  FR 
6836).  The  final  rule  provides 
clarification  in  7  CFR  273.16(b)(6)  and 
7  CFR  273.16(i)(5)  by  referring  to  the 
actual  implementation  date  (April  1, 
1983)  of  the  provision  contained  in  the 
February  15, 1983  rulemaking  instead  of 
making  reference  to  the  paragraph 
containing  the  penalties.  The  change 
has  no  substantive  effect  and  is  for 
purposes  of  clarification  only. 

Advance  Notice  of  Administrative 
Disqualification  Hearings 

The  Department  proposed  giving  State 
agencies  Uie  option  to  deliver  advance 
notices  of  administrative 
disqualification  hearings  via  first  class 
mail.  The  ciurent  regulations  at  7  CFR 
273.16(e)(3)(i)  require  that,  if  notices  are 
mailed,  they  must  be  sent  via  certified 
mail — return  receipt  requested,  and 
proof  of  receipt  must  be  obtained.  The 
proposed  rule  essentially  eliminates  the 
proof  of  receipt  requirement.  Of  the  nine 
comment  letters  received,  six 
commenters  specifically  supported  this 
provision  of  the  proposed  rule. 
However,  some  commenters  had 
concerns  regarding  its  applicability. 

One  commenter  supported  this 
proposal  as  a  State  agency  option,  rather 
than  a  requirement,  citing  that 
flexibility  is  necessary  because  of 
differences  between  State  agencies  in 
Program  administration.  The  proposed 
rule  would,  in  fact,  make  it  an  option  by 
stating  that,  if  mailed,  the  notice  would 
be  sent  either  via  first  class  or  certified 


mail-return  receipt  requested.  The 
Department  is  keeping  this  as  an  option 
in  the  final  rule. 

One  commenter  suggested  that  the 
Department  add  a  qualifier  to  specify 
that  returned  first  class  mail  constitutes 
failure  to  provide  advance  notice  of  an 
administrative  disqualification  hearing. 
In  this  manner,  the  commenter  felt  that 
the  rule  would  be  clear  that  the  hearing 
would  be  canceled  in  such  an  event.* 
The  current  regulations  at  7  CFR 
273.16(e)(4)  state  that  if  the  affected 
individual"*  *  *  cannot  be  located 
•  *  •  the  hearing  shall  be  conducted 
without  the  household  member  being 
represented."  This  is  not  being  changed 
in  the  final  rule. 

The  Department  proposed  to  make 
non-receipt  of  an  advance  notice  a  good 
cause  criterion  under  7  CFR 
273.16(e)(4).  Under  the  proposal,  if  the 
household  member  shows  non-receipt 
of  the  notice  in  a  timely  fashion,  any 
previous  decision  determined  in 
absentia  would  no  longer  remain  valid 
and  the  State  agency  would  conduct  a 
new  hearing.  The  Department  received 
a  comment  concerning  the  issue  of  what 
constituted  a  "showing  of  non-  receipt" 
of  the  hearing  notice  in  order  to  request 
a  new  hearing.  The  Department  has 
determined  that  the  circumstances  in 
which  non-receipt  constitutes  a  good 
cause  should  be  left  up  to  each  State 
agency  to  decide.  This  is  being  done  to 
increase  the  degree  of  State  agency 
flexibility  in  this  area.  However,  each 
State  agency's  policy  regarding  the 
required  circumstances  shall  be 
consistently  applied  within  the  State 
agency.  This  is  reflected  in  7  CFR 
273.16(e)(3)(ii)  in  the  final  rule. 

The  Department  also  received  three 
comments  concerning  the  issue  of  what 
is  considered  "timely  fashion"  for 
individuals  to  show  non-receipt  of  an 
advance  notice.  Two  commenters  stated 
that  "timely  fashion"  needs  to  be 
defined.  One  commenter  was  concerned 
about  the  relevance  to  the  current 
regulations  at  7  CFR  273.16(e)(4)  which 
state  that  the  household  has  10  days 
fi-om  the  date  of  the  scheduled  hearing 
to  present  reasons  indicating  good  cause 
for  failure  to  appear  at  the  hearing.  The 
commenter  suggested  that  the  existing 
10-day  limit  for  presenting  good  cause 
be  eliminated.  The  Department  feels 
that  the  existing  10-  day  liniit  should 
remain  intact  for  circumstances  in 
which  the  individual  is  claiming  good 
cause  based  upon  circumstances  other 
than  non-receipt  of  the  notice  of  the 
hearing.  However,  because  mailing  the 
hearing  decision  acts  as  a  notice  to  the 
recipient  of  what  occurred,  the 
Department  has  determined  that  it  is 
more  meaningful  to  define  "timely 
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fashion"  for  a  good  cause  claim  of  non- 
raceipt  of  the  notice  of  hearing  as  being 
within  30  days  after  the  date  of  the 
written  notice  of  the  hearing  decision. 
This  is  reflected  in  7  CFR  273.16(e)(4) 
in  the  final  rule. 

Imposition  of  Disqualification  Penahies 

The  proposed  rule  clarifies  existing 
regulations  at  7  CFR  273.16(a),  (e),  (f)  (g) 
and  (h)  by  stating  that  an  individual 
disqualified  while  not  currently 
participating  in  the  Food  Stamp 
Program  would  have  his/her 
disqualification  period  begin 
immediately  after  applying  for  and 
becoming  eligible  to  receive  benefits. 
This  clarification  became  necessary 
because  the  use  of  the  word 
"postponed"  in  the  ciurent  regulations, 
when  compared  to  "immediately"  in  the 
Act,  became  a  cause  of  confusion  which 
led  to  some  court  suits. 

Of  the  nine  comments  received  for 
this  proposed  rule,  two  commenters 
specifically  supported  this  proposal. 
However,  two  other  commenters  had 
concerns  regarding  its  applicabiUty. 

The  first  conunenter  stated  that 
"immediately"  should  be  interpreted  to 
signify  that  the  disqualification  period 
begins  once  the  appropriate  State 
agency  staff  becomes  aware  that  the 
individual  to  be  disquaUfied  has 
returned  to  the  Program.  The 
conunenter  further  stated  that  this  is  a 
problem  if  the  State  agency  is  not 
promptly  notified  by  the  court  of  the 
decision.  While  the  Department 
recognizes  that  disqualifying 
individuals  may  require  coordination 
among  various  agencies  within  the 
State,  the  Department  feels  that  allowing 
the  disqualification  to  be  delayed 
simply  because  the  appropriate 
individuals  within  the  State  agencies 
are  unaware  of  its  existence  is  unfair  to 
the  individual  being  disquaUfied. 

The  second  commenter  suggested  a 
wording  change  in  §  273.16(a)(1)  of  the 
proposed  rule.  The  commenter. 
recommended  changing 
"nonparticipants,"  in  the  last  sentence 
of  this  section,  to  "persons  not  eligible 
to  participate  in  the  Program."  The 
reason  for  the  suggestion,  according  to 
the  commenter,  is  for  consistency 
purposes.  The  Department  concurs  that 
a  wording  change  is  necessary  for 
clarification  purposes.  However,  the 
Department  feels  that  the  change 
suggested  by  the  commenter  needs  to  be 
expanded.  "The  basis  for  this  is  that  the 
commenter's  wording  may  suggest  that 
the  decision  on  the  timing  of  the 
disqualification  when  the  intentional 
Program  violation  determination  is 
made  is  based  on  whether  the 
individual  is  eligible  to  participate.  This 


implies  that  an  eligibility  determination 
must  be  completed  at  the  time  the 
intentional  Program  violation 
determination  is  rendered.  This  is  not 
the  Department's  intent.  The  wording 
used  in  7  CFR  273.16(a)(1)  in  the  final 
rule,  "*  *  •  persons  not  cxirrently 
certified  to  participate  in  the  Program 
*  *  *,"accurately  describes  the 
Department's  intent  because  there  is  no 
implication  of  a  test  of  eUgibility. 

Model  Forms 

The  proposed  rule  would  eliminate 
reference  to  the  Food  and  Consumer 
Service  providing  two  model  forms 
currently  used  in  the  administrative 
disqualification  hearing  process.  Most 
State  agencies  have  designed  their  own 
State-specific  forms  based  on  regulatory 
requirements,  thus  reducing  the 
effectiveness  of  and  need  for  these 
models.  No  comments  were  received 
regarding  this  proposal.  As  part  of  an 
ongoing  effort  to  do  away  with 
imnecessary  Federal  forms  while 
affording  State  agencies  maximum 
flexibility,  the  Department  will  no 
longer  be  providing  these  model  forms. 

Implementation 

No  comments  were  received  on  the 
implementation  dates.  The  provision 
relating  to  the  increased  penalties  at  7 
CFR  273.16(b)  is  effective  and  was  to  be 
implemented  no  later  than  September  1, 
1994.  Current  regulations  at  7  CFR 
273.2(b)(ii)  and  7  CFR  273.16(d)  require 
that  the  notice  of  disqualification 
penalties  be  included  on  the  Food 
Stamp  application  form.  Therefore,  the 
Department,  on  March  16, 1994,  issued 
an  implementation  memorandum 
requiring  notice  of  the  enhanced 
intentional  Program  violation 
disqualification  penalties  to  be  included 
on  the  Food  Stamp  appfication  form  by 
September  1, 1994. 

The  remaining  provisions  are  effective 
and  must  be  implemented  October  23, 
1995. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps, 
Grant  programs — social  programs, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Social  security.  Students. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food 
Stamps,  Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements,  Social 
security.  Students. 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 


1.  The  authority  citation  of  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  hi  §272.1,  a  new  paragraph(g)(142) 
is  added  to  read  as  follows: 

S272.1    Qanarel  tarais  and  conditions. 

•  *        •        •        * 

(g)  Implementation.  •  *  • 

(142)  Amendment  No.  357.  The 
provisions  of  Amendment  No.  357  are 
effective  and  must  be  implemented  as 
follows: 

(i)  The  provision  relating  to  the 
increased  penalties  at  7  CFR  273.16(b)  is 
effective  and  must  be  implemented 
retroactive  to  September  1,  1994.  This 
includes  providing  notification  of  the 
increased  penalties  on  the  apphcation 
form. 

(ii)  The  remaining  provisions  are 
effective  and  must  be  implemented 
October  23, 1995. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.16: 

a.  The  last  sentence  of  paragraph 
(a)(1)  is  revised; 

b.  Paragraph  (b)  is  revised; 

c.  Paragraph  (e)(3)  is  revised; 

d.  The  next  to  last  sentence  of 
paragraph  (e)(4)  is  removed,  and  two 
sentences  are  added  in  its  place; 

e.  Paragraph  (e)(8)(iii)  is  revised; 

f.  The  last  sentence  of  paragraph 
(e)(9)(iii)  is  removed; 

g.  Paragraph  (f)(2)(iii)  is  revised; 
h.  Paragraph  (g)(2)(ii)  is  revised; 

■i.  Paragraph  (h)(l)(ii)(C)  is  revised; 

j.  Paragraph  (h)(2)(ii)  is  revised;  and 

k.  The  second  sentence  of  paragraph 
(i)(5)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

,  §  273. 1 6    Disqualification  for  intentionai 
Program  violation. 

(a)  Administrative  responsibility.  (1) 

•  *  *  For  those  persons  not  currently 
certified  to  participate  in  the  Program  at 
the  time  of  the  administrative 
disqualification  or  court  decision,  the 
disqualification  period  shall  take  effect 
immediately  after  the  individual  applies 
for  and  is  determined  eligible  for 
Program  benefits. 

•  *        •        •        * 

(b)  Disqualification  penalties.  (1) 
Individuals  found  to  have  committed  an 
intentional  Program  violation  either 
through  an  administrative 
disqualification  hearing  or  by  a  Federal, 
State  or  local  court,  or  who  have  signed 
either  a  waiver  of  right  to  an 
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administrative  disqualification  hearing 
or  a  disqualification  consent  agreement 
in  cases  referred  for  prosecution,  shall 
be  ineligible  to  participate  in  the 
Program: 

(i)  For  a  period  of  six  months  for  the 
first  intentional  Program  violation, 
except  as  provided  under  i>aragraphs 
Cb)(2)  and  (b)(3)  of  this  section; 

(ii)  For  a  period  of  twelve  months 
upon  the  second  occasion  of  any 
intentional  Program  violation,  except  as 
provided  in  paragraphs  (b)(2)  and  (b)(3) 
of  this  section;  and 

(iii)  Permanently  for  the  third 
occasion  of  any  intentional  Program 
violation. 

(2)  Individuals  found  by  a  Federal, 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802))  shall  be  ineligible  to 
participate  in  the  Program: 

(i)  For  a  period  of  twelve  months 
upon  the  first  occasion  of  such 
violation;  and 

(ii)  Permanently  upon  the  second 
occasion  of  such  violation. 

(3)  Individuals  found  by  a  Federal, 
State  or  local  coiut  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  firearms, 
ammunition  or  explosives  shall  be 
permanently  ineligible  to  participate  in 
the  Program  upon  the  first  occasion  of 
such  violation. 

(4)  The  penalties  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  shall  also  apply 
in  cases  of  deferred  adjudication  as 
described  in  paragraph  (h)  of  this 
section,  where  the  court  makes  a  finding 
that  the  individual  engaged  in  the 
conduct  described  in  paragraph  (b)(2)  or 
(b)(3)  of  this  section. 

(5)  If  a  court  fails  to  impose  a 
disqualification  or  a  disqualification 
period  for  any  intentional  Program 
violation,  the  State  agency  shall  impose  , 
the  appropriate  disqualification  penalty 
specified  in  paragraphs  (b)(1),  (b)(2)  or 
(b)(3)  of  this  section  imless  it  is  contrary 
to  the  court  order. 

(6)  One  or  more  intentional  Program 
violations  which  occurred  prior  to  April 
1, 1983  shall  be  considered  as  only  one 
previous  disqualification  when 
determining  the  appropriate  penalty  to 
impose  in  a  case  imder  consideration. 

(7)  Regardless  of  when  an  action  taken 
by  an  individual  which  caused  an 
intentional  Program  violation  occurred, 
the  disqualification  periods  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  shall  apply  to  any  case  in  which 
the  court  makes  the  requisite  finding  on 
or  after  September  1, 1994. 


(8)  State  agencies  shall  disqualify  only 
the  individual  found  to  have  committed 
the  intentional  Program  violation,  or 
who  signed  the  waiver  of  the  right  to  an 
administrative  disqualification  hearing 
or  disqualification  consent  agreement  in 
cases  referred  for  prosecution,  and  not 
the  entire  household. 

(9)  Even  though  only  the  individual  is 
disqualified,  the  household,  as  defined 
in  §  273.1,  is  responsible  for  making 
restitution  for  the  amount  of  any 
overpayment.  All  intentional  Program 
violation  claims  shall  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  §  273.18. 

*        *        *        *'       * 

(e)  Disqualification  hearings.  *  •  * 

(3)  Advance  notice  of  hearing,  (i)  The 
State  agency  shall  provide  written 
notice  to  the  individual  suspected  of 
committing  an  intentional  Program 
violation  at  least  30  days  in  advance  of 
the  date  a  disqualification  hearing 
initiated  by  the  State  agency  has  been 
scheduled.  If  mailed,  the  notice  shall  be 
sent  either  first  class  mail  or  certified 
mail-return  receipt  requested.  The 
notice  may  also  be  provided  by  any 
other  reliable  method.  If  the  notice  is 
sent  using  first  class  mail  and  is 
returned  as  imdeliverable,  the  hearing 
may  still  be  held. 

(ii)  If  no  proof  of  receipt  is  obtained, 
a  timely  (as  defined  in  paragraph  (e)(4) 
of  this  section)  showing  of  nonreceipt 
by  the  individual  due  to  circumstances 
specified  by  the  State  agency  shall  be 
considered  good  cause  for  not  appearing 
at  the  hearing.  Each  State  agency  shall 
establish  the  circmnstances  in  which 
non-receipt  constitutes  good  cause  for 
failure  to  appear.  Such  circumstances 
shall  be  consistent  throughout  the  State 
agency. 

(iii)  The  notice  shall  contain  at  a 
minimimfi: 

(A)  The  date,  time,  and  place  of  the 
bearing; 

(B)  The  charge(s)  against  the 
individual; 

(C)  A  summary  of  the  evidence,  and 
how  and  where  the  evidence  can  be 
examined; 

(D)  A  warning  that  the  decision  will 
be  based  solely  on  information  provided 
by  the  State  agency  if  the  individual 
fails  to  appear  at  the  hearing; 

(E)  A  statement  that  the  individual  or 
representative  will,  upon  receipt  of  the 
notice,  have  10  days  from  the  date  of  the 
scheduled  hearing  to  present  good  cause 
for  failure  to  appear  in  order  to  receive 

a  new  hearing; 

(F)  A  warning  that  a  determination  of 
intentional  Program  violation  will  result 
in  disqualification  periods  as 
determined  by  paragraph  (b)  of  this 


section,  and  a  statement  of  which 
penalty  the  State  agency  believes  is 
applicable  to  the  case  scheduled  for  a 
hearing; 

(G)  A  listing  of  the  individual's  rights 
as  contained  in  §  273.15(p); 

(H)  A  statement  that  the  hearing  does 
not  preclude  the  State  or  Federal 
Government  ft'om  prosecuting  the 
individual  for  the  intentional  Program 
violation  in  a  civil  or  criminal  court 
action,  or  from  collecting  any 
overissuance(s);  and 

(1)  If  there  is  an  individual  or 
organization  available  that  provides  free 
legal  representation,  the  notice  shall 
advise  the  affected  individual  of  the 
availability  of  the  service. 

(iv)  A  copy  of  the  State  agency's 
published  hearing  procedures  shall  be 
attached  to  the  30-day  advance  notice  or 
the  advance  notice  shall  inform  the 
individual  of  his/her  right  to  obtain  a 
copy  of  the  State  agency's  published 
hearing  procedures  upon  request. 

(v)  Each  State  agency  shall  develop  an 
advance  notice  form  which  contains  the 
information  required  by  this  section. 

(4)  Scheduling  of  hearing.  *   *   *  In 
instances  where  good  cause  for  failure 
to  appear  is  based  upon  a  showing  of 
nonreceipt  of  the  hearing  notice  as 
specified  in  paragraph  (e)(3)(ii)  of  this 
section,  the  household  member  has  30 
days  after  the  date  of  the  written  notice 
of  the  hearing  decision  to  claim  good 
cause  for  failure  to  appear.  In  all  other 
instances,  the  household  member  has  10 
days  from  the  date  of  the  scheduled 
hearing  to  present  reasons  indicating  a 
good  cause  for  failiu«  to  appear.  *  *   • 
***** 

(8)  Imposition  of  disqualification 
penalties.  *  *  * 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
***** 

(f)  Waived  hearings.  *  *  * 

(2)  Imposition  of  disqualification 
penalties.  *  *  • 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
***** 

(g)  Court  Referrals.  *  *  * 

(2)  Imposition  of  disqualification 
penalties.  *   *  * 

(ii)  If  the  individual  is  not  certified  to 
participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
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after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 

•  *        •        •        • 

(h)  Deferred  adjudication.  *  *  • 

(1)  Advance  noij/f cation.  *  •    * 
(U)*  *  • 

(C)  A  warning  that  the 
disqualification  periods  for  intentional 
Program  violations  under  the  Food 
Stamp  Program  are  as  specified  in 
{>aragraph  (b)  of  this  section,  and  a 
statement  of  which  penalty  will  be 
imposed  as  a  result  of  the  accused 
individual  having  consented  to 
disqualification. 

•  *        •        •        * 

(2)  Imposition  of  disqualification 
penalties.  *  *  * 

(ii)  If  the  individual  is  not  certified  to 
participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  apphes  for  and  is 
determined  eligible  for  benefits. 
***** 

(i)  Reporting  requirements.  •  *  * 
(5)  *  *  •  However,  one  or  more 
intentional  Program  violations  which 
occurred  prior  to  April  1, 1983  shall  be 
considered  as  only  one  previous 
disqualification  when  determining  the 
appropriate  penalty  to  impose  in  a  case 
imder  consideration,  regardless  of 
where    the    disqualification(s)    took 
place.  *  *  * 

•  *        *        •        • 

Dated:  August  15. 1995. 
George  A.  Braley, 

Acting  Administrator,  Food  and  Consumer 
Service. 

[FR  Doc.  95-20687  Filed  8-21-95;  8:45  am] 

BILLMO  CODE  3410-30-U 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodut  No.  9a-NM-l21-AD;  AmMdmant 
39-0334;  AD  95-17-061 

Airworthiness  Directives;  AirtMs  IModel 
A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  all  Airbus  Model  A310 
series  airplanes,  that  requires 
inspections  to  detect  loose  self-locking 
nuts  and  damaged  cotter  pins  on  the 
actuating  cylinder  to  drag  strut 
attachment  of  the  left-  and  right-hand 
main  landing  gear  (MLG),  and 


correction  of  discrepancies.  This 
amendment  also  provides  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  of  loose  nuts  and 
sheared  cotter  pins  found  on  in-service 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an 
undampened  free  fall  of  the  left-  and 
right-hand  MLG,  which  subsequentiy 
could  lead  to  the  inability  to  retract  the 
MLG  and  damage  to  other  airplane 
systems. 
DATES:  Effective  September  21, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21,  1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Messier  Services,  45635  Willow 
Pond  Plaza,  Sterling,  Virginia  20164. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfiBce  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A3 10  series  airplanes  was  published  in 
the  Federal  Register  on  November  19, 
1993  (58  FR  61037).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  loose  self-locking 
nuts  and  damaged  cotter  pins  on  the 
actuating  cylinder  to  drag  strut 
attachment  of  the  left-  and  right-hand 
main  landing  gear  (MLG).  That  action 
also  proposed  to  require  replacement  of 
loose  nuts  with  new  washers  and  new 
nuts,  and  torque  tightening  the  nuts; 
replacement  of  damaged  cotter  pins 
with  new  cotter  pins;  and  submission  of 
inspection  reports. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Certain  commenters  request  that  the 
proposed  rule  be  revised  to  cite  the 
latest  revision  of  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-744  as  an 


additional  source  of  service  information. 
The  FAA  concurs.  Since  the  issuance  of 
the  proposed  rule.  Messier  Bugatti  (the 
manufacturer  of  the  MLG  assembly)  has 
issued  Revision  1  of  Messier  Bugatti 
Airbus  A310  Service  Bulletin  470-32- 
744,  dated  January  13, 1994.  This 
revised  service  bulletin  is  essentially 
identical  to  the  original  version  and 
does  not  entail  any  additional  work. 
Therefore,  the  final  rule  has  been 
revised  to  reference  Revision  1  of  the 
service  bulletin  as  an  additional  source 
of  service  information. 

Three  commenters  request  that  the 
FAA  revise  the  proposal  to  reference  the 
accomplishment  of  the  modification 
procedures  described  in  Messier  Bugatti 
Airbus  A310  Service  Bulletin  470-32- 
760  as  a  terminating  modification  for 
the  repetitive  inspection  requirements. 
One  of  these  commenters  states  that  the 
modification  described  in  this  service 
bulletin  includes  a  new  hinge  pin 
design  that  will  preclude  the  previously 
identified  problems. 

The  FAA  concurs.  Since  issuance  of 
the  proposed  rule.  Messier  Bugatti  has 
issued  Airbus  A310  Service  Bulletin 
470-32-760,  dated  December  31,  1993, 
as  revised  by  Change  Notice  1,  dated 
January  28, 1994.  This  service  bulletin 
describes  procedures  for  modification  of 
the  actuating  cylinder/ drag  strut 
attachment  of  the  MLG.  The 
modification  entails  modifying  the 
greasing  duct  to  enable  simultaneous 
rotation  of  the  duct  and  cupel.  The 
modification  also  entails  modifying  the 
anti-warping  washer  to  provide  rotation 
play  with  the  actuating  cylinder  hinge 
pin.  The  modifitation  will  eliminate  the 
risk  of  rupture  of  the  cotter  pin. 
Accomplishment  of  this  modification 
eliminates  the  need  for  the  repetitive 
inspections.  Additionally,  Airbus  has 
issued  Service  BiUletin  A310-32-2076, 
Revision  1,  dated  December  13,  1994, 
which  references  this  Messier  Bugatti 
service  bulletin  and  is  essentially 
identical  to  it. 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  these  service  bulletins  as 
mandatory.  However,  the  FAA  finds 
that  the  actions  specified  in  the  service 
bulletins  may  be  provided  as  an 
optional  terminating  modification  for 
the  repetitive  inspection  requirements 
of  the  AD.  The  FAA  has  determined  not 
to  mandate  the  modification,  since  the 
inspection  area  is  easily  accessible,  the 
discrepancies  can  be  easily  detected, 
and  the  inspection  is  easily  performed 
vtrithout  the  need  to  remove  any 
intervening  structure.  The  FAA  has 
added  a  new  paragraph  (c)  to  the  final 
rule,  which  provides  for  this 
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modification  as  optional  terminating 
action  for  the  required  repetitive 
inspections. 

Additionally,  since  issuance  of  the 
notice.  Airbus  has  issued  Service 
Bulletin  A310-32-2069.  Revision  1, 
dated  December  13,  1994,  which 
references  the  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-744  that 
was  cited  in  the  proposal  as  the 
appropriate  source  of  service 
information  for  procedures  to  inspect 
the  cotter  pins.  The  Airbus  service 
bulletin  is  essentially  identical  to  the 
corresponding  Messier  Bugatti  service 
bulletin.  The  DGAC  classiRed  these 
service  bulletins  as  mandatory  in  order 
assure  the  continued  airworthiness  of 
these  airplanes  in  France  and  issued 
French  airworthiness  directive  93-039- 
143(B)R2,  dated  December  7, 1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France.  The  FAA  has  revised  the  final 
rule  to  include  these  Airbus  service 
bulletins  as  additional  sources  of  service 
information. 

The  FAA  has  reviewed  the 
requirements  of  the  proposed 
paragraphs  (a)(1)  and  (a)(2)  and  has 
determined  that  clarification  is 
necessary.  The  actions  proposed  in 
those  paragraphs  were  intended  to  be 
parallel  to  those  recommended  by  the 
manufacturer  in  its  referenced  service 
bulletin.  The  intent  of  these 
requirements  was  to  require  the 
replacement  of  any  loose  nut  and/or 
damaged  cotter  pin  with  a  new  nut, 
washer,  and  cotter  pin;  and  to  require 
the  installation  of  a  new  cotter  pin  if  no 
loose  nut  or  no  damaged  cotter  pin  is 
found.  However,  as  the  proposed  AD 
was  worded,  operators  could  incorrectly 
interpret  the  requirements  as  meaning 
that  they  must  replace  a  loose  nut  only 
with  a  new  nut,  and  replace  a  damaged 
cotter  pin  only  with  a  new  cotter  pin. 
The  operators  also  could  incorrectly 
interpret  the  wording  to  mean  that  the 
installation  of  a  new  cotter  pin  would 
not  be  necessary  if  a  loose  nut  or 
damaged  cotter  pin  were  found.  In  light 
of  this,  the  FAA  has  determined  that  the 
wording  of  proposed  paragraphs  (a)(1) 
and  (aM2)  must  be  revised  to  clarify  its 
intent.  These  paragraphs  of  the  final 
rule  contain  the  clarifying  wording. 

The  FAA  has  recently  reviewed  the 
figiues  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hoiu*  to 
$60  per  work  hoiu'.  The  economic 
impact  information,  below,  has  been 


revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,260,  or  $60  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  tliat  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  the  number  of  hours  required  to 
accompUsh  it  will  be  approximately  7 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,968  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
optional  terminating  action  on  U.S. 
operators  would  be  $2,388  per  airplane. 

The  regulations  adopted  nerein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

S  39.13    [AnMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-1 7-OS    Aiitius  IndiKtrie:  Amendment 
39-9334.  Docket  93-NM-121-AD. 
Applicability:  A\\  Model  A3 10  series 
airplanes,  certificated  in  any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
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addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  nuxlification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  undaropened  bee  fell  of  the 
•eft-  and  right-hand  main  landing  gear  (MLG), 
which  subsequently  could  lead  to  the 
inability  to  retract  die  MUG  and  damage  to 
other  airplane  systems,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
loose  self-locking  nuts  and  damaged  (sheared 
or  marked)  cotter  pins  on  the  actuating 
cylinder  to  drag  strut  attachment  of  the  left- 
and  right-hand  MLG,  in  accordance  with 
Messier  Bugatti  Airbus  A310  Service  Bulletin 
470-32-744,  dated  March  31, 1993.  or 
Revision  1,  dated  )anuary  13, 1994;  or  Airbus 
Service  Bulletin  A310-32-2069,  Revision  1, 
dated  December  13, 1994.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  500  landings. 

(1)  If  no  nut  is  loose  or  no  cotter  pin  is 
damaged,  prior  to  further  flight,  install  a  new 
cotter  pin,  in  accordance  with  the  service 
bulletin.  After  rrj^lacement,  continue  to 


repeat  the  inspection  at  intervals  not  to 
exceed  500  landings 

(2)  If  any  nut  is  loose  or  any  cotter  pin  is 
damaged  (sheared  or  marked),  prior  to  further 
flight,  replace  the  nut,  washer,  and  cotter  pin 
with  a  new  nut,  washer,  and  cotter  pin;  and 
torque  tighten  the  nut,  in  accordance  with 
the  service  bulletin.  After  replacement, 
continue  to  repeat  the  inspection  at  intervals 
not  to  exceed  500  landings. 

(b)  Within  5  days  after  accomplishing  the 
requirements  of  paragraph  (a)  this  AD,  report 
all  inspection  results,  positive  or  negative,  to 
Messier-Bugatti  and  Airbus  Industrie  in 
accordance  with  Messier-Bugatti  Airbus 
A310  Service  Bulletin  470-32-744,  dated 
March  31, 1993,  or  Revision  1,  dated  )anuary 
13, 1994.  Information  collection 
requirements  contained  in  this  regulation 
have  heea  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Numl)er  2120-0056. 

(c)  Modification  of  the  actuating  cylinder/ 
drag  strut  attachment  of  the  MLG,  in 
accordance  with  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-760,  dated 
December  31, 1993,  as  revised  by  Change 
Notice  1,  dated  )anuary  28, 1994;  or  Airbus 
Service  Bulletin  A310-32-2076,  Revision  1, 


dated  December  13, 1994;  constitutes 
terminating  action  for  the  reptetitive 
inspection  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  shall  l>e  done  in 
accordance  in  accordance  with  the  following 
service  bulletins,  which  contain  the  specified 
list  of  effective  pages: 


Service  txjKetin  referenced  arxj  date 


Page  Ho. 


Revision  level 
stx>wn  on  page 


Date  shown  on 
page 


Messier  Bugatti,  470-32-744.  Mar.  31.  1993 

Messier  Bugatti,  470-32-744,  Revision  1,  Jan.  13,  1994 


AwtHJS,  A31 0^32-2069,  Revision  1,  Dec.  13,  1994 


1-7 

1-3,  5-6 

4  .; 

1-6,  »-9. 13 
7,  10-12 


Original 

1  „ 

Original 

1  

Original 


Mar.  31.  1993. 
Jan.  13.  1994. 
Mar.  31,  1993. 
Dec.  13,  1994. 
July  29,  1993. 


If  accomplished,  the  modification  shall  be 
done  in  accordance  with  Messier  Bugatti 
Airbus  A310  Service  Bulletin  470-32-760, 
dated  December  31, 1993,  as  revised  by 
Change  Notice  1.  dated  lanuary  28, 1994;  or 
Airbus  Service  Bulletin  A310-32-2076. 
Revision  1.  dated  Deceml)er  13, 1994,  which 
contains  the  following  list  of  effective  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-2. 4-8 

3.9-11  

1  

Original  .... 

Dec.  13.  1994. 
Dec.  14.  1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Messier  Services,  45635  Willow  Pond 
Plaza,  Sterhng,  Virginia  20164.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
September  21, 1995. 


Issued  in  Renton,  Washington,  on  August 
3. 1995. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-19652  Filed  8-21-95;  8:45  am) 

BHJJNG  COOe  4»10-1»-U 


14  CFR  Part  39 

pocket  No.  94-NM-143-AD;  Amendment 
39-9342;  AD  95-17-12] 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  the  trimmable 
horizontal  stabilizer  (THS).  This 
amendment  is  prompted  by  a  report  of 
leakage  from  some  of  the  hydraulic  pipe 
fittings  after  a  lightning  strike.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  leakage  from 


hydraulic  pipe  fittings,  which  could 
result  in  the  loss  of  the  pilot's  abiUty  to 
control  the  moveable  surfaces  of  the 
THS. 

DATES:  Effective  September  21, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21,  1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


SUPPLEMENTARY  mFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
December  27. 1994  (59  FR  66491).  That 
action  proposed  to  require  modification 
of  the  trimmable  horizontal  stabilizer 
(THS). 

.  Interested  persons  have  been  afi^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  Air  Transport  Association-(ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  compliance 
time  for  accomplishment  of  the 
modification  be  extended  from  the 
proposed  3,500  flight  hours  to  4,500 
flight  hours.  This  commenter  states  that 
such  an  extension  will  allow  the 
modification  to  be  accomplished  during 
a  regularly  scheduled  "C"  check.  This 
commenter  states  that  it  would  have  to 
special  schedule  its  fleet  of  airplanes  in 
order  to  accomplish  the  proposed 
modification  within  the  proposed 
compliance  time.  This  would  entail 
'  considerable  additional  expenses  and 
schedule  disruptions. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  required  parts  and 
the  practical  aspect  of  installing  the 
required  modification  within  a 
maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
Since  maintenance  schedules  may  vary 
from  operator  to  operator,  there  would 
be  no  assurance  that  the  modification 
will  be  accomplished  during  that  time. 
The  manufacturer  has  advised  that  an 
ample  number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  However,  under  the  provisions 
of  paragraph  (b)  of  the  final  rule,  the 
FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  99  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  13 


work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supphed  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $77,220,  or  $780  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101.  40113, 
44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-17-12    Aiibus  Industrie:  Amendment 
39-9342.  Docket  94-NM-143-AD. 
Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  22621 
(reference  Airbus  Service  Bulletin  A32Q-27- 
1041)  and  Airbus  Modification  23556 
(reference  Airbus  Service  Bulletin  A320-29^ 
1058)  have  not  been  installed,  certificated  in 
any  category. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  a%cted.  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  pilot's  ability  to 
control  the  moveable  surfaces  of  the  THS. 
accomplish  the  following: 

(a)  Within  3,500  flight  hours  after  the 
effective  date  of  this  AD,  modify  the 
trimmable  horizontal  stabilizer  in  accordance 
with  Airbus  Service  Bulletin  A320-29-1058. 
July  16, 1993,  and  Airbus  Service  Bulletin 
A320-27-1041,  Revision  2.  dated  April  20, 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-2»-1058.  July  16. 1993.  and  Airbus 
Service  Bulletin  A320-27-1041.  Revision  2, 
dated  April  20. 1994.  This  incorporation  by 
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reference  was  approved  by  the  Directed  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  land 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
September  21. 1995. 

Issued  in  Renton,  Washington,  on  August 
11, 1995. 
SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-20371  Filed  8-21-95;  8:45  am] 

MLLWQ  CODE  4«1«-1»-U 


Offic*  of  th«  S«cr«tary 

14  CFR  Paris  200. 201, 203, 204, 206, 
215, 232,  271, 272,  291, 294, 296,  297, 
296, 300. 313, 324, 325. 372,  379.  398. 
and  399 

{Doctet  No.  OST-9»-397] 

RIN  2106-AC-27 

Aviation  Economic  Rulos 

AQCNCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  amending 
various  provisions  regarding  aviation 
economic  rules  in  order  to  eliminate 
obsolete  provisions  and  correct  outdated 
organizational  and  statutory  references. 
EFFECTIVE  DATE:  The  rule  shall  become 
effective  on  September  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division,  X-56,  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590,  (202)  366- 
9721. 

SUPPLEMENTARY  INFORMATION:  In  his 
Regulatory  Reinvention  Initiative 
Memorandum  of  March  4, 1995, 
President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  has  undertaken  a  review 
of  its  aviation  economic  regulaticus  as 
contained  in  14  CFR  Chapter  n.  This 
rule  is  one  result  of  those  efforts. 
Subsequent  rulemakings  will  address 
other  regulations. 

We  had  conducted  a  review  of  a 
number  of  our  aviation  economic 
regulations  in  1992  and  eliminated  Farts 
202,  231,  263,  288  and  292  and  revised 
Parts  200, 201, 203,  204,  206,  232,  291, 


294,  296,  297,  298,  and  372  at  that  time 
(see  57  FR  38761,  Aug.  27. 1992,  and  57 
FR  40097,  Sept.  2, 1992).  We 
reexamined  the  rules  we  revised  in  1992 
as  part  of  our  current  regulatory  review 
and  found  that  they  and  a  number  of 
other  regulations  (including  Farts  215, 
271,  272,  300,  313,  and  398)  now 
require  only  minor  changes  to  eliminate 
obsolete  provisions  and  to  correct 
outdated  titles  of  Department 
organizations  and  officials,  and 
definitions  and  other  terminology 
necessitated  by  legislative  changes, 
including  the  revision  and 
recodification  of  the  Federal  Aviation 
Act  within  Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation)  by 
action  of  Pub.  L.  103-272,  enacted  July 
5. 1994. 

Part  398  is  being  amended  in  order  to 
incorporate  the  service  upgrades  for 
"basic"  essential  air  service  contained 
in  the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987  (Pub.  L. 
100-223,  December  30, 1987).  In 
general,  the  upgrades  consist  of  (a) 
service  with  15-seat  or  larger  aircraft,  (b) 
service  with  pressurized  aircraft  in  cases 
where  such  service  is  regularly  operated 
at  altitudes  exceeding  8,000  feet,  (c) 
service  to  a  large  or  medium  hub.  (d) 
service  with  no  more  than  one 
intermediate  stop,  (e)  seating  capacity 
based  on  an  average  load  factor  of  60 
percent,  and  (f)  a  provision  that  flights 
be  operated  at  reasonable  times,  taking 
into  account  the  needs  of  passengers 
with  connecting  flights.  The  Department 
actually  implemented  the  required 
upgrades  during  Fiscal  Year  1992  when 
Congress  appropriated  the  necessary 
program  funds.  We  are  now  formalizing 
those  requirements  in  the  Department's 
regulations.  Finally,  Pub.  L.  100-223 
also  contained  provisions  for  a  higher 
level  of  service  called  "enhanced" 
essential  air  service.  Because 
"enhanced"  service  has  not  been  funded 
or  implemented,  however,  we  are  not 
incorporating  its  provisions  within  Part 
398  at  this  time. 

In  addition.  Parts  324  and  379,  and 
several  sections  in  Parts  325  and  399  are 
being  eliminated  due  to  obsolescence. 

Part  324  contains  procedures  for 
establishing  final  subsidy  rates  for  air 
carriers  providing  temporary, 
compulsory  service  at  small 
communities  imder  49  U.S.C.  41734  in 
cases  where  the  rates  would  be  applied 
retroactively — i.e.,  when  the  period  of 
compulsory  service  has  already  begun 
or  has  concluded.  Part  324  was 
established  to  compensate  carriers  for 
losses  after  the  fact.  Subsequent  revision 
of  the  governing  statute,  however, 
permits  the  Department  to  establish 
such  compensation  prospectively  under 


the  existing  provisions  contained  in  14 
CFR  Part  271  at  the  beginning  of  the 
period  of  compulsory  service.  Because 
the  Department  now  practices 
prospective  ratemaking  routinely,  Part 
324  is  no  longer  necessary  and  is  being 
eliminated. 

Part  325  contains  general  guidelines 
for  the  Department's  establishment  of 
communities'  essential  air  service 
determinations  under  49  U.S.C.  41733. 
We  are  eliminating  §  325.7  through 
§  325.9,  which  establish  a  three-member 

Cel  and  special  procedures  for 
dling  appeals.  That  process  has 
become  increasingly  unwieldy  and 
uinresponsive.  Without  the  appeal 
process,  communities  can  directly  seek 
review  of  such  Department  actions 
imder  §  302.37— Petitions  for 
Reconsideration  or  Review  by  the  DOT 
Decisionmaker.  We  expect  that  this 
change  will  considerably  improve  the 
Department's  response  time  by 
streamlining  the  process  and  removing 
a  bureaucratic  layer  between 
communities  and  the  DOT 
decisionmaker. 

Part  379  was  established  by  the  CAB 
to  ensure  that  no  person,  on  the  grounds 
of  race,  color  or  natural  origin,  would  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  receiving  federal 
financial  assistance  from  the  CAB.  The 
Civil  Aeronautics  Board  Sunset  Act  of 
1984  (P.L.  98-443)  transferred  that 
agency's  remaining  authority  to  the 
Department  as  of  January  1.  1985.  The 
CAB  regulations  implementing  Title  VI 
of  the  Civil  Rights  Act  of  1964  were 
virtually  identical  to  those  implemented 
by  the  Department  imder  49  CFR  Part 
21.  Under  the  circumstances,  the  old 
CAB  regulations  are  redundant,  and  Part 
379  is  being  eUminated. 

We  are  also  removing  three  sections  of 
Part  399  (§§  399.20.  .38,  and  .90)  that  are 
no  longer  needed.  Section  399.20  is  a 
pohcy  statement  issued  by  the  CAB 
covering  procedures  for  processing 
applications  of  long-haul  general 
commodities  motor  carriers  and 
railroads  for  authorization  to  act  as  air 
freight  forwarders.  U.S.  companies 
proposing  to  operate  as  air  freight 
forwarders  are  no  longer  required  to  file 
applications  for  such  authority,  in 
accordance  with  the  blanket  exemption 
granted  by  §  296.10.  Foreign  companies 
proposing  to  act  as  air  freight  forwarders 
file  applications  that  are  processed  in 
accordance  with  Part  297.  Therefore, 
§  399.20  may  be  removed.  Section 
399.38  concerns  the  estabhshment  of 
temporary  subsidy  rates  for  air  carriers 
serving  small  communities  under  49 
U.S.C.  41734  in  cases  where  subsidy 
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payments  are  deemed  necessary  for  the 
continuation  of  service  until  final  rates 
are  estabished  at  a  later  date.  As  a 
practical  matter,  the  Department  now 
routinely  establishes  all  rates  as  final. 
Therefore,  section  399.38  is  no  longer 
necessary.  Section  399.90  states  the 
CAB's  policy  on  making  public  interest 
determinations  concerning  non- 
transport  activities  of  air  carriers  that 
received  mail  transport  subsidy  under 
former  section  406  of  the  Federal 
Aviation  Act.  Carriers  no  longer  receive 
subsidy  for  transporting  mail;  therefore, 
the  Department  no  longer  makes  public 
interest  determinations  concerning  their 
non-transport  activities.  Section  399.90 
can  thus  be  eliminated. 

We  have  also  identified  certain 
regulations  that  require  substantive 
revision  (including  Parts  205,  207,  208. 
212.  302.  323.  380,  and  385).  which  will 
be  treated  in  separate  rulemakings  in  the 
near  futiu«. 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  efiects  of  the 
proposed  amendment  and  has 
determined  that  they  are  not 
"significant"  within  the  meaning  of 
Executive  Order  12866.  The  amendment 
will  not  have  an  aimual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  It  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  and  it  will  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obhgations  of 
recipients  thereof.  Nor  does  it  raise  any 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

DOT  Regulatory  Policies  and 
Procedures 

The  amendments  are  not  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26, 1979,  because  they  do  not  involve 
important  Departmental  policies;  rather, 
they  are  being  made  solely  for  the 
purposes  of  eliminating  obsolete 
requirements,  correcting  out-of-date 
references,  and  enhancing  the 
organization  of  the  regulations  used  by 
the  Department  to  administer  its 
aviation  economic  regulatory  functions. 


The  Department  has  also  determined 
that  the  economic  effects  of  the 
amendment  are  so  minimal  that  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Department  has 
evaluated  the  eflects  of  this  action  on 
small  entities.  For  purposes  of  its 
aviation  economic  regulations. 
Departmental  policy  categorizes  air 
carriers  operating  small  aircraft  (60  seats 
or  less  or  18,000  pounds  maximum 
payload  or  less)  as  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  Based  upon  this  evaluation,  the 
Department  certifies  that  the 
amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism) 

These  amendments  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  Department 
has  determined  that  the  amendments  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
amendments  will  not  have  a  substantial 
direct  effiect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

National  Environmental  Policy  Act 

The  Department  has  also  analyzed  the 
amendments  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
amendments  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  the  amendments. 

Notice  and  Opportunity  for  Public 
Comment  Unnecessary 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  §  553),  the  Department 
determines  that  notice  and  an 
opportunity  for  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  publi  j  interest.  The 
amendments  made  in  this  dociunent  are 
ministerial,  removing  obsolete  and 
redundant  material  or  making  minor 
technical  and  terminology  changes. 
These  changes  will  have  no  substantive 
impact,  and  the  Department  would  not 
anticipate  receiving  meaningful 
comments  on  them.  Comment  is 
therefore  unnecessary,  and  it  would  be 


contrary  to  the  public  interest  to  delay 
unnecessarily  this  effort  to  eUminate  or 
revise  outdated  rules. 

List  of  Subjects 

14  CFR  Part  200 

Air  transportation. 

14  CFR  Part  201 

Air  carriers.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  203 

Air  carriers.  Air  transportation. 
Foreign  relations,  Insurance,  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  204 

Air  carriers.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  206 

Air  carriers.  Emergency  medical 
services.  News  media. 

14  CFR  Part  215 

Air  carriers.  Reporting  and 
recordkeeping  requirements.  Trade 
names 

14  CFR  Part  232 

Administrative  practice  and 
procedure,  Air  carriers,  Postal  Service. 

14  CFR  Part  271 

Air  carriers,  Grant  programs — 
transportation. 

14  CFR  Part  272 

Air  carriers,  Grant  programs — 
transportation.  Pacific  Islands  Trust 
Territory. 

14  CFR  Part  291 

Administrative  practice  and 
procedure,  Air  carriers.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  294 

Air  taxis,  Canada.  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Parts  296  and  297 

Air  carriers.  Freight  forwarders. 

14  CFR  Part  298 

Air  taxis,  Alaska,  Canada.  Insiu^ince, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  300 

Administrative  practice  and 
procedure.  Conflict  of  interests. 

14  CFR  Part  313 

Air  carriers.  Energy  conservation. 

14  CFR  Part  324 

Administrative  practice  and 
procediu«.  Air  carriers.  Grant 
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programs — transportation.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  325 

Administrative  practice  and 
procediu^.  Air  transportation. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  372 

Charter  flights,  Military  air 
transportation,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

14  CFR  Part  379 

Administrative  practice  and 
procedure.  Civil  rights. 

14  CFR  Part  398 

Air  transportation. 

14  CFR  Part  399 

Administrative  practice  and 
procedure.  Air  carriers.  Air  rates  and 
fares,  Air  taxis,  Consumer  protection. 
Small  businesses. 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  14.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— {AMENDED] 

1.  The  authority  citation  for  part  200 
is  revised  to  read  as  follows: 

Atrtlivrity:  49  U.S.C.  Chapters  401 ,  41 1 . 
413,415.417.461. 

§200.1    (AmendMll 

2.  In  §  200.1  introductory  text  and  in 
paragraphs  (d)  and  (e),  remove  the  word 
"Act"  and  add,  in  its  place,  the  word 
"Statute";  add  new  paragraphs  (f)  and 
(g)  to  read  as  follows: 

S  200.1    Tamw  and  definitions. 


(f)  Statute  when  used  in  this  chapter 
means  Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation). 

(g)  FAA  means  the  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation. 

PART  201— AIR  CARRIER  AUTHORITY 
UNDER  SUBTITLE  VII  OF  TITLE  49  OF 
THE  UNTTEO  STATES  CODE— 
[AMENDED] 

3.  The  heading  of  part  201  is  revised 
to  read  as  set  forth  above. 

4.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1008;  49  U.S.C. 
Chapters  401, 411,  413, 415, 417. 


§201.1    [Amended] 

5.  In  §20 1.1  (a],  remove  the  words 
"section  401  of  the  Federal  Aviation  Act 
and  for  domestic  all-cargo  air  service 
certificates  under  section  418  of  the  /  .:t, 
or  amendments  thereof,"  and  add,  in 
their  place,  the  words  "section  41102  of 
the  Statute  and  for  interstate  all-cargo 
air  transportation  certificates  imder 
section  41103  of  the  Statute". 

§201.4    [Amended] 

6.  In  §  201.4(c),  remove  the  words 
"and  overseas";  remove  the  words 
"section  401"  where  they  appear  twice, 
and  add,  in  their  place,  the  words 
"section  41102  of  the  Statute";  remove 
the  words  "domestic  all-cargo  air 
transportation  under  section  418''  and 
add,  in  their  place,  the  words  "interstate 
all-cargo  air  transportation  under 
section  41103  of  the  Statute". 

§201.6    [Amended] 

•  7.  In  §  201.6,  remove  the  words 
"section  401  or  section  418  of  the  Act" 
and  add,  in  their  place,  the  words 
"section  41102  or  section  41103  of  the 
Statute". 

§201.7    [Amended] 

8.  In  §  201.7(a).  remove  the  words 
"title  IV  of  the  Act"  and  add.  in  its 
place,  the  word  "Statute";  remove  the 
words  "section  401(g)  of  the  Act"  and 
add.  in  their  place,  the  words  "section 
41110  of  the  Statute". 

9.  In  §  201.7(d),  remove  the  word 
"service"  and  add.  in  its  place,  the  word 
"transportation";  remove  the  word 
"domestic"  and  add,  in  its  place,  the 
word  "interstate". 

10.  In  §  201.7(e).  remove  the  words 
"Regulatory  Analysis  Division"  and 
add,  in  their  place,  the  words  "Special 
Authorities  Division". 

PART  203— [AMENDED] 

11.  The  authority  citation  for  part  203 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401, 411, 
413,415.417. 

§203.3    [Amended] 

12.  In  §  203.3,  remove  the  words 
"Regulatory  Analysis  Division"  and 
add,  in  their  place,  the  words  "Special 
Authorities  EHvision". 

PART  204-[AMENDED] 

13.  The  authority  citation  for  part  204 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401. 411, 
417. 

§204.1    [Amended] 

14.  In  §  204.1  remove  the  word 
"point"  and  add,  in  its  place,  the  word 
"place". 


15.  and  16.  In  §  204.2,  paragraphs  (a), 
(f).  and  (i)  are  removed;  paragraphs  (e), 
(k),  (I),  (m),  (n),  and  (o)  are  redesignated 
paragraphs  (d),  (i),  (j),  (k),  (1),  and  (m), 
respectively;  paragraphs  (b),  (c),  (d).  (g), 
(h),  and  (j)  are  redesignated  paragraphs 
(a),  (b),  (c).  (e).  (f).  and  (g).  respectively, 
and  revised  and  paragraph  (h)  is  added 
to  read  as  follows: 

§204.2   Definitions. 

*        •        •        •     ■   • 

(a)  All-cargo  air  carrier  or  section 
41103  carrier  means  an  air  carrier 
holding  an  all-cargo  air  transportation 
certificate  issued  under  section  41103  of 
the  Statute  authorizing  the 
transportation  by  aircraft  in  interstate 
air  transportation  of  only  property  or 
only  mail,  or  both. 

(b)  Certificate  authority  means 
authority  to  provide  air  transportation 
granted  by  the  Department  of 
Transportation  oi  Civil  Aeronautics 
Board  in  the  form  of  a  certificate  of 
public  convenience  and  necessity  under 
section  41102  of  the  Statute  or  an  all- 
cargo  air  transportation  certificate  to 
perform  all-cargo  air  transportation 
under  section  41103  of  the  Statute. 
Certificated  carriers  are  those  that  hold 
certificate  authority. 

(c)  Citizen  of  the  United  States  means: 

(1)  An  individual  who  is  a  citizen  of 
the  United  States; 

(2)  A  partnership  each  of  whose 
partners  is  an  individual  who  is  a 
citizen  of  the  United  States;  or 

(3)  A  corporation  or  association 
organized  under  the  laws  of  the  United 
States  or  a  State,  the  District  of 
Columbia,  or  a  territory  or  possession  of 
the  United  States,  of  which  the 
president  and  at  least  two-thirds  of  the 
board  of  directors  and  other  managing 
officers  are  citizens  of  the  United  States, 
and  in  which  at  least  75  percent  of  the 
voting  interest  is  owned  or  controlled  by 
persons  that  are  citizens  of  the  United 
States. 
***** 

(e)  Eligible  place  means  a  place  in  the 
United  States  that— 

(1)  Was  an  eligible  point  under 
section  419  of  the  Federal  Aviation  Act 
of  1958  as  in  effect  before  October  1, 
1988; 

(2)  Received  scheduled  air 
transportation  at  any  time  between 
January  1, 1990,  and  November  4, 1990; 
and 

(3)  Is  not  listed  in  Department  of 
Transportation  Orders  89-9-37  and  89- 
12-52  as  a  place  ineligible  for 
compensation  under  Subchapter  II  of 
Chapter  417  of  the  Statute. 

(f)  Essentia]  air  service  is  that  air 
transportation  which  the  Department 
has  found  to  be  essential  under 
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Subchapter  n  of  Chapter  417  of  the 
Statute. 

(g)  Fit  means  fit,  willing,  and  able  to 
perfonn  the  air  transportation  in 
question  properly  and  to  conform  to  the 
provisions  of  the  Statute  and  the  rules, 
regulations  and  requirements  issued 
imder  the  Statute. 

(h)  Interstate  air  transportation  means 
the  transportation  of  passengers  or 
property  by  aircraft  as  a  common  carrier 
for  compensation,  or  the  transportation 
of  mail  by  aircraft — 

(1)  Between  a  place  in — 

(i)  A  State,  territory,  or  possession  of 
the  United  States  and  a  place  in  the 
District  of  Columbia  or  another  State, 
territory,  or  possession  of  the  United 
States; 

(ii)  Hawaii  and  another  place  in 
Hawaii  through  the  airspace  over  a 
place  outside  Hawaii; 

(iii)  The  District  of  Coliunbia  and 
another  place  in  the  District  of 
Columbia;  or 

(iv)  A  territory  or  possession  of  the 
United  States  and  another  place  in  the 
same  territory  or  possession;  and 

(2)  When  any  part  of  the 
transportation  is  by  aircraft. 


S  204.3    [Amandetq 

17.  In  §  204.3(o),  remove  the  word 
"Act"  both  times  it  appears  and  add,  in 
its  place,  the  word  "Statute". 

18.  The  heading  of  §  204.4  is  revised 
to  read  as  follows: 

$  204.4    Carriers  proposing  to  provide 
essential  air  service. 

1204.4    [Amsmlad] 

19.  In  §  204.4  introductory  text, 
remove  the  word  "transportation"  and 
add,  in  its  place,  the  word  "service". 

PAFTT  206— [AMENDED] 

20.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401, 415, 
417,419. 

S  206.1    [Antanded] 

21.  In  §  206.1,  remove  the  words 
"section  401(a)  of  the  Act"  and  add.  in 
their  place,  the  words  "section  41101  of 
the  Statute";  remove  the  words  "section 
403  of  the  Act"  and  add,  in  their  place, 
the  words  "Chapter  415  of  the  Statute". 

S  200.2    [Amandad] 

22.  In  §  206.2,  remove  the  words  "the 
first  sentence  of  section  405(b)  of  the 
Act"  and  add,  in  their  place,  the  words 
"section  41902(b)  of  the  Statute". 

S  206.3    [Amandad] 

23.  In  §  206.3,  remove  the  words 
"sections  401(a)  and  403  of  the  Act"  and 


add,  in  their  place,  the  words  "section 
41101  and  Chapter  415  of  the  Statute". 

§206.4    [Amandad] 

24.  In  §  206.4,  remove  the  words 
"section  403  of  the  Act"  and  add,  in 
their  place,  the  words  "Chapter  415  of 
the  Statute". 

§206.5    [Amandad] 

25.  In  §  206.5(a)  introductory  text, 
remove  the  words  "section  401  of  the 
Act"  and  add,  in  their  place,  the  words 
"section  41102  of  the  Statute";  remove 
the  words  "requirements  of  the  Act" 
and  add,  in  their  place,  the  words 
"requirements  of  the  Statute";  remove 
the  words  "section  407  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
41708  of  the  Statute". 

26.  In  §  206.5(b),  remove  the  words 
"section  403  or  section  404(b)  of  the 
Act"  and  add,  in  their  place,  the  words 
"Chapter  415  or  section  41310  of  the 
Statute". 

PART  215— (AMENDED] 

27.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Aadwrity:  49  U.S.C  Chapters  401.  411, 
413,417. 

PART  232— {AMENDED] 

28.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U.&C.  Chapters  401. 419. 

§232.1    [Amended] 

29.  In  §  232.1  (a)  and  (b)  introductory 
text,  remove  the  words  "section  405(b) 
of  the  Act"  and  add,  in  their  place,  the 
words  "section  41902  of  the  Statute". 

§232.4    [Amended] 

30.  In  §  232.4  (a)  and  (b)  introductory 
text,  remove  the  words  "section  405(b) 
of  the  Act"  and  add,  in  their  place,  the 
words  "section  41902  of  the  Statute". 

PART  271— {AMENDED] 

31.  The  authority  citation  for  part  271 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401. 417. 

§§271.3, 271.4, 271.5, 271.6, 271.7, 271.8 
[Amandad] 

32.  In  §§  271.3  introductory  text, 
271.4(a)(4)(ii),  271.4(b),  271.5(a)(2), 
271.7(a),  271.8(a)  introductory  text,  and 
271.8(a)(3),  remove  the  word  "Board" 
and  add,  in  its  place,  the  word 
"Department". 

§§  271.3. 271.4, 271.5, 271.6, 271.8 

[Amended] 

33.  In  §§  271.3  introductory  text. 
271.3(c),  271.4(a)  introductory  text, 
271.4(a)(4),  271.5(a)  introductory  text. 


271.6,  and  271.8(c),  remove  the  word 
"transportation"  and  add,  in  its  place, 
the  word  "service". 

§§271.3, 271.4, 271.5, 271.6, 271.7, 271 A 
[Amandad] 

34.  In  §§  271.3  introductory  text, 
271.3(a).  271.3(b),  271.3(c),  271.3(d), 
271.4(a)  introductory  text,  271.4(a)(2)(i), 
271.4(a)(4)  introductory  test  where  it 
appears  twice,  271.4(a)(4)(ii),  271.5(a) 
introductory  text,  271.5(a)(1), 
271.5(a)(2).  271.6.  271.7(b)(1), 
271.8(a)(1),  271.8(a)(2).  271.8(a)(4),  and 
271.8(c),  remove  the  word  "point"  and 
add,  in  its  place,  the  word  "place". 

35.  Section  271.1  is  revised  to  read  as 
follows: 

§271.1    Purpose. 

This  part  establishes  the  guidelines  ' 
required  by  49  U.S.C.  41736  to  be  used 
by  the  Department  in  establishing  the 
fair  and  reasonable  amount  of 
compensation  needed  to  ensure  the 
continuation  of  essential  air  service  to 
an  eligible  place  under  49  U.S.C.  41731 
and  41734.  These  guidelines  aie 
intended  to  cover  normal  carrier 
selection  cases  and  rate  renewal  cases, 
and  not  necessarily  emergency  carrier 
selection  cases. 

36.  Section  271.2  is  revised  to  read  as 
follows:  , 

§271.2    DaflnMons.  t 

As  used  in  this  part: 
Eligible  place  means  a  place  in  the 
United  States  that— 

(1)  Was  an  eligible  point  imder 
section  419  of  the  Federal  Aviation  Act 
of  1958  as  in  effect  before  October  1, 
1988; 

(2)  Received  scheduled  air 
transportation  at  any  time  between 
January  1, 1990,  and  November  4, 1990; 
and 

(3)  Is  not  listed  in  Department  of 
Transportation  Orders  89-9-37  and  89- 
12-52  as  a  place  ineligible  for 
compensation  under  Subchapter  II  of 
Chapter  417  of  the  Statute. 

Essential  air  service  is  that  air 
transportation  which  the  Department 
has  found  to  be  essential  imder 
Subchapter  II  of  Chapter  417  of  the 
Statute. 

§271.4    [Amandad] 

37.  In  §27l.4(a)(l)(i).  remove  the 
word  "historic"  and  add,  in  its  place, 
the  word  "historical". 

38.  Paragraph  (a)(2)(ii)  of  §  271.4  is 
revised  to  read  as  follows: 

§  271.4   Carrier  costs. 

(a)*  *  - 

(2)*  *  * 

(ii)  By  comparing  the  carrier's 
systemwide  indirect  operating  expenses 
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to  those  submitted  by  the  carrier  for  the 
eligible  place;  or 


ir 


39.  Paragraph  (c)  of  §  271.4  is 
removed. 


§271.6    [Amandad] 

40.  In  §  271.6,  remove  the  words  "not 
more  than". 

41.  In  §  271.7,  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  271 .7    Subsidy  payout  formula. 

(a)*  *  * 

(b)  While  a  carrier's  subsidy  rate  will 
not  vary  even  if  actual  revenues  or  costs 
differ  from  projections,  the  actual 
amount  of  each  payment  may  vary 
depending  on  the  following  factors: 
•        •        *        *        • 

§271.7    [Amended] 

J     42.  In  §  271.7(b)(3),  remove  the  words 
"§  271.4(c)  or". 

43.  In  §271.7,  paragraph  (c)  is 
removed;  paragraph  (d)  is  redesignated 
paragraph  (c). 

§271.8    [Amended] 

44.  In  §  271.8(a)(5),  correct  the  word 
"othe"  to  read  "other". 

§271.9    [Amended] 

45.  In  §  271.9(a)(2).  remove  the  words 
"part  379  of  this  chapter"  and  add,  in 
their  place,  the  words  "49  CFR  part  21". 

46.  In  §  271.9(a)(3),  after  the  number 
"1973"  add  the  punctuation  and  words 
".  49  CFR  part  27.". 

47.  In  §  271.9(c).  remove  the  words 
"§§  379.4  and  382.21"  and  add,  in  their 
place,  the  words  "49  CFR  parts  20,  21, 
27  and  29,  and  §382.21". 

PART  272— ESSENTIAL  AIR  SERVICE 
TO  THE  FREELY  ASSOCIATED 
STATES 

48.  The  heading  of  part  272  is  revised 
to  read  as  set  forth  above. 

PART  272— {AMENDED] 

49.  The  authority  citation  for  part  272 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401.  402. 
416.461, 1102;  sec.  221(a)(5)  of  the  Compact 
of  Free  Association,  and  paragraph  5  of 
Article  IX  of  the  Federal  Programs  and 
Services  Agreement  in  implementation  of 
that  Compact  (Pub.  L  99-239;  Pub.  L  99- 
658);  Pub.  L  101-219. 

§§272.1-272.10,272.12    [Amended] 

50.  In  §§  272.1  where  it  occurs  the 
second  time,  272.2  where  it  occurs 
twice,  272.3  section  title,  272.3(a), 
272.4,  272.5  section  title,  272.5(a), 
272.5(b),  272.6  section  title,  272.6(a) 
introductory  text,  272.6(b)  where  it 


occurs  the  first  time,  272.6(c), 
272.7(a)(1),  272.7(a)(2)  where  it  occurs 
twice,  272.8(a)  where  it  occurs  three 
times,  272.8(c),  272.8(d),  272.9  section 
title,  272.9(a)  where  it  occurs  twice. 
272.9(b)  where  it  occurs  twice,  272.9(c), 
272.9(d),  272.9(e),  272.9(fl  inti^ductory 
text,  272.9(f)(1),  272.9(f)(2)  where  it 
occurs  twice,  272.9(g),  272.9(h) 
introductory  text,  272.9(h)(2), 
272.9(h)(3),  272.9(h)(5)(i)  where  it 
occurs  twice,  272.10(a)  introductory 
text,  272.10(a)(1),  272.10(b),  272.10(c), 
and  272.12  first  paragraph,  remove  the 
word  "transportation"  or 
"Transportation"  and  add.  in  its  place, 
the  word  "service". 

§§272.1-272.3,272.5-272.9    [Amandad] 

51.  In  §§  272.1.  272.2  where  it'occurs 
twice,  272.3  section  title.  272.3(a), 
272.3(b)  where  it  occurs  twice,  and 
272.5(a),  remove  the  word  "points"  and 
add,  in  its  place,  the  word  "places";  in 
§§  272.6(a)  introductory  text.  272.7(a) 
introductory  text  where  it  occurs  twice. 
272.7(a)(1),  272.7(a)(2),  272.8(a)  where  it 
occurs  five  times,  272.8(c)  where  it 
occurs  twice,  272.8(d),  272.9(a)  where  it 
occiu^  twice,  272.9(b)  where  it  occiu« 
twice,  272.9(c),  remove  the  word 
"point"  and  add,  in  its  place,  the  word 
"place". 

§§272.2,272.6    [Amended] 

52.  In  §§  272.2  and  272.6(b),  remove 
the  initial  capitalization  from  the  words 
"Essential  Air". 

53.  The  title  of  §  272.4  is  revised  to 
read  as  follows: 

§  272.4    Applicability  of  procedures  and 
policies  under  49  U.S.C.  41731-42. 

§272.4    [Amended] 

54.  In  §  272.4.  remove  the  words 
"section  419  of  the  Federal  Aviation 
Act"  and  add,  in  their  place,  the  words 
"49  U.S.C.  41731-42.". 

§272.5    [Amended] 

55.  In  §  272.5,  paragraph  (a)  is 
removed;  the  paragraph  designation 
"(b)"  in  paragraph  (b)  is  removed;  in 
formerly  designated  paragraph  (b), 
remove  the  words  "section  419(f)"  and 
add,  in  their  place,  the  words  "49  U.S.C. 
41737";  remove  the  words  "§  325.7 
(except  §§  325.7(a)(2)  and  325.7(b)(9));". 

§272.8    [Amandad] 

56.  In  §  272.8(b).  remove  the  number 
"324"  and  add,  in  its  place,  the  number 
"271". 

PART  291— CARGO  OPERATIONS  IN 
INTERSTATE  AIR  TRANSPORTATION 

57.  The  heading  of  part  291  is  revised 
to  read  as  set  forth  above. 


58.  The  authority  citation  for  part  291 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401.  411. 
415.417. 

59.  Section  291.1  is  revised  to  read  as 
follows: 

§291.1    Applicability. 

This  part  applies  to  cargo  operations 
in  interstate  air  transportation  by  air 
carriers  certificated  under  section  41102 
or  41103  of  the  Statute.  It  also  applies 
to  applicants  for  an  all-cargo  air 
transportation  certificate  under  section 
41103  of  the  Statute. 

60.  Section  291.2  is  revised  to  read  as 
follows: 

§291.2    Definitions. 

All-cargo  air  transportation  means  the 
transportation  by  aircraft  in  interstate 
air  transportation  of  only  property  or 
only  mail,  or  both. 

Interstate  air  transportation  means  the 
transportation  of  passengers  or  property 
by  aircraft  as  a  common  carrier  for 
compensation,  or  the  transportation  of 
mail  by  aircraft — 

(1)  Between  a  place  in — 

(i)  A  State,  territory,  or  possession  of 
the  United  States  and  a  place  in  the 
District  of  Columbia  or  another  State, 
territory,  or  possession  of  the  United 
States; 

(ii)  Hawaii  and  another  place  in 
Hawaii  through  the  airspace  over  a 
place  outside  Hawaii; 

(iii)  The  District  of  Columbia  and 
another  place  in  the  ENstrict  of 
Columbia;  or 

(iv)  A  territory  or  possession  of  the 
United  States  and  another  place  in  the 
same  territory  or  possession;  and 

(2)  When  any  part  of  the 
transportation  is  by  aircraft. 

Section  41102  carrier  means  an  air 
carrier  certificated  imder  section  41102 
of  the  Statute  to  transport  persons, 
property  and  mail  or  property  and  mail 
only. 

Section  41103  carrier  means  an  air 
carrier  holding  a  certificate  issued  under 
section  41103  of  the  Statute  to  provide 
all-cargo  air  transportation. 

61.  The  title  of  Subpart  B  is  revised 
to  read  as  follows: 

Subpart  B — All-Cargo  Air 
Transportation  Certificates 

62.  The  tide  of  Subpart  C  is  revised 
to  read  as  follows: 

Subpart  C — General  Rules  for  All- 
Cargo  Air  Transportation 

63.  Section  291.20  is  revised  to  read 
as  follows: 
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§291^    AppUcability. 

The  rules  in  this  subpart  apply  to 
caigo  operations  in  interstate  air 
transportation  performed  by  air  carriers 
certificated  under  sections  41102  or 
41103  of  the  Statute.  Section  41103 
carriers  that  operate  passenger-only  or 
combination  aircraft  under  section 
41102,  part  298  of  this  chapter,  or  other 
Department  authority,  must  comply 
with  the  rules  in  this  subpart  in 
connection  with  cargo  operations  in 
interstate  air  transportation,  whether 
provided  on  all-cargo  or  combination 
aircraf;  operated  pursuant  to  this 
authority  or  otherwise.  In  case  a  carrier 
may  operate  a  particular  flight  under 
either  a  section  41102  certificate  or  a 
section  41103  certificate,  the  flight  is 
presumed  to  be  operated  under  the 
carrier's  section  41103  authority. 

§291^    {Amended] 

64.  In  §  291.22,  remove  the  words 
"all-cargo  air  service  in  domestic  cargo 
transportation"  and  add.  in  their  place, 
the  words  "all-cargo  air  transportation". 

1291,23    [Amended] 

65.  In  §  291.23(a).  remove  the  words 
"domestic  cargo"  and  add,  in  their 
place,  the  words  "interstate  air";  remove 
the  word  "Board"  and  add.  in  its  place, 
the  word  "Department". 

66.  In  §  291.23(b).  remove  the  words 
"domestic  cargo"  and  add,  in  their 
place,  the  words  "interstate  air". 

f291J4    [Amended] 

67.  In  §  291.24,  remove  the  words 
"domestic  cargo"  where  they  appear 
twice,  and  add.  in  place  of  the  first 
occurrence,  the  words  "cargo  operations 
in  interstate  air",  and  add.  in  place  of 
the  second  occurrence,  the  words 
"interstate  air". 

68.  The  title  of  Subpart  D  is  revised 
to  read  as  follows: 

Subpart  D — Exemptions  for  Cargo 
Operations  in  Interstate  Air 
Transportation 

S  291 .30    [Amended] 

69.  In  §  291.30.  remove  the  words 
"domestic  cargo"  and  add.  in  their 
place,  the  words  "cargo  operations  in 
interstate  air". 

70.  Section  291.31  is  revised  to  read 
as  follows: 

S  291 .31    Exemptione  from  the  Statute. 

(a)  Each  section  41102  or  41103  air 
carrier  providing  cargo  operations  in 
interstate  air  transportation  is.  with 
resp)ect  to  such  transportation, 
exempted  from  the  following  portions  of 
the  Statute  only  if  and  so  long  as  it 
complies  with  the  provisions  of  this  part 
and  the  conditions  imposed  herein,  and 


to  the  extent  necessary  to  permit  it  to 
conduct  cargo  operations  in  interstate 
air  transportation: 

(1)  Sections  41310.  41705. 

(2)  Chapter  415.  and 

(3)  Chapter  419  for  all-cargo 
operations  under  section  41103. 

(b)  Each  air  carrier  providing  cargo 
operations  in  interstate  air 
transportation  under  section  41103  of 
the  Statute  is  exempted  from  the 
provisions  of  section  41106(a)  of  the 
Statute  to  the  extent  necessary  to  permit 
it  to  compete  for  and  operate  cargo 
charters  in  interstate  air  transportation 
for  the  Department  of  Defense  under 
contracts  of  more  than  30  days' 
duration. 

(c)  The  Department  of  Defense  is 
exempted  from  section  41106(a)  of  the 
Statute  to  the  extent  necessary  to  permit 
it  to  negotiate  and  enter  into  contracts 
of  more  than  30  days'  duration  with  any 
section  41103  carrier  for  operation  of 
cargo  charters  in  interstate  air 
transportation. 

§$291J)2, 291.33. 291.34    [Removed] 

71.  Sections  291.32,  291.33  and 
291.34  are  removed. 

§291.41    [Amended] 

72.  In  §  291.41(a).  remove  the  words 
"domestic  cargo"  and  add.  in  their 
place,  the  wonds  "cargo  operations  in 
interstate  air";  remove  the  words 
"section  401"  and  add,  in  their  place, 
the  words  "section  41102". 

73.  In  §  291.41(b).  remove  the  words 
"domestic  cargo"  and  add.  in  their 
place,  the  words  "cargo  operations  in 
interstate  air";  remove  the  words 
"section  418"  and  add,  in  their  place, 
the  words  "section  41103". 

74.  Section  291.41(c).  remove  the 
word  "domestic  cargo"  where  it  appears 
twice,  and  add.  in  their  place,  the  words 
"cargo  operations  in  interstate  air"; 
remove  the  words  "section  418"  and 
add.  in  their  place,  the  words  "section 
41103". 

75.  The  title  of  §  291.42  is  revised  to 
read  as  follows: 

$291.42   Section  41103  nnancial  and 
statisticai  reporting. 

76.  In  §  291.42(a)(1).  remove  the 
words  "section  418"  where  they  appear 
twice,  and  add,  in  their  place,  the  words 
"section  41103". 

77.  In  §  291.42(b)  introductory  text, 
remove  the  words  "section  418"  and 
add,  in  their  place,  the  words  "section 
41103". 

78.  Section  291.50  is  revised  to  read 
as  follows: 

§291.50    Enforcement 

In  case  of  any  violation  of  any  of  the 
provisions  of  the  Statute,  or  this  part,  or 


any  other  rule,  regulation,  or  order 
issued  under  the  Statute,  the  violator 
may  be  subject  to  a  proceeding  pursuant 
to  section  46101  of  the  Statute  before 
the  Department,  or  sections  46106 
through  46108  of  the  Statute  before  a 
U.S.  District  Court,  as  the  case  may  be. 
to  compel  compliance  therewith;  or  to 
civil  penalties  pursuant  to  the 
provisions  of  section  46301  of  the 
Statute. 

PART  294— [AMENDED] 

79.  The  authority  citation  for  part  294 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401, 417. 

§294.1    [Amended] 

80.  In  §  294.1,  remove  the  words 
"Federal  Aviation  Act"  and  add,  in  their 
place,  the  words  "Subtitle  VII  of  Title  49 
of  the  United  States  Code 
(Transportation)";  remove  the  words 
"provisions  of  the  Act"  and  add,  in  their 
place,  the  words  "provisions  of  the 
Statute". 

§294.2    [Amended] 

81.  In  §294.2.  remove  paragraph  (a); 
paragraphs  (b)  through  (j)  are 
redesignated  paragraphs  (a)  through  (i). 

§294.10    [Amended] 

82.  In  §  294.10  introductory  text, 
remove  the  word  "Act"  and  add,  in  its 
place,  the  word  "Statute". 

83.  In  §  294.10(a),  remove  the  words 
"Section  402"  and  add,  in  their  place, 
the  words  "section  41302". 

84.  In  §  294.10(b),  remove  the  words 
"Section  404(a)(2)"  and  add,  in  their     . 
place,  the  words  "section  41501". 

85.  In  §  294.10(c),  remove  the  words 
"Section  404(b)'*  and  add.  in  their  place, 
the  words  "section  41310". 

§§294.20.  294.21,  294.22.  294.40 
[Amended] 

86.  In  §§  294.20  introductory  text. 
294.20(b).  294.21(b).  294.21(e)(1). 
294.22  introductory  text,  and  294.40, 
remove  the  words  "Regulatory  Analysis 
Division"  and  add,  in  their  place,  the 
words  "Special  Authorities  Division". 

f294.30    [Amended] 

87.  In  §  294.30(c),  remove  the  words 
"section  402  of  the  Act";  and  add.  in 
their  place,  the  words  "section  41302  of 
the  Statute";  remove  the  words  "section 
416  of  the  Act"  and  add.  in  their  place, 
the  words  "section  41701  of  the 
Statute";  remove  the  words  "section 
402"  and  add.  in  their  place,  the  words 
"section  41302". 

§204.50    [Amended] 

88.  In  §  294.50(b),  remove  the  words 
"section  402"  and  add.  in  their  place, 
the  words  "section  41302". 
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§294.70    [Amended] 

89.  In  §  294.70,  remove  the  word 
"Act"  the  first  two  times  it  occiu^  and 
add,  in  its  place,  the  word  "Statute"; 
remove  the  words  "sections  1002  and 
1007  of  the  Act  before  the  Department 
or"  and  add,  in  their  place,  the  words 
"section  46101  of  the  Statute  before  the 
Department,  or  sections  46106  through 
46108  of  the  Statute  before";  remove  the 
words  "section  901(a)  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
46301  of  the  Statute";  remove  the  words 
"section  902(a)  of  the  Act"  and  add,  in 
their  place,  the  words  "section  46316  of 
the  Statute". 

PART  296— [AMENDED] 

'90.  The  authority  citation  for  part  296 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401, 417. 

§296.1    [Amended] 

91.  In  §  296.1,  remove  the  words 
"Federal  Aviation  Act"  and  add,  in  their 
place,  the  words  "Subtitle  VII  of  Title  49 
of  the  United  States  Code 
(Transportation)". 

92.  The  title  of  §  296.10  is  revised  to 
read  as  follows: 

§  296.10    Exemption  from  ttie  Statute. 

§296.10    [Amended] 

93.  In  §  296.10(a)  introductory  text, 
remove  the  words  "Title  IV  of  the  Act" 
and  add,  in  their  place,  the  words  "the 
Statute". 

94.  In  §  296.10(a)(1),  remove  the 
words  "Subsection  403(b)(2)"  and  add, 
in  their  place,  the  words  "Section 
41510(b)";  remove  the  words  "section 
403(b)(2)"  and  add,  in  their  place,  the 
words  "section  41510(b)". 

95.  In  §  296.10(a)(2),  remove  the 
words  "Section  404(a)"  and  add,  in 
their  place,  the  words  "Section  41702". 

96.  bi  §  296.10(a)(3).  remove  the 
words  "Subsection  404(b)"  and  add.  in 
their  place,  the  words  "Section  41310". 

97.  In  §  296.10(a)(4).  remove  the 
words  "Section  407(a)"  and  "407(e)" 
and  add,  in  their  place,  the  words 
"Section  41708"  and  "41709", 
respectively. 

98.  In  §  296.10(a)(5),  remove  the 
words  "Section  411"  and  add,  in  their 
place,  the  words  "Section  41712". 

99.  In  §  296.10(a)(6),  remove  the 
words  "Section  413"  and  add,  in  their 
place,  the  words  "Section  40102(b)". 

100.  In  §  296.10(a)(7),  remove  the 
words  "Section  415"  and  add,  in  their 
place,  the  words  "Section  41711". 

101.  In  §  296.10(d).  remove  the  words 
"section  403  of  the  Act"  and  add,  in 
their  place,  the  words  "Chapter  415  of 
the  Statute". 


§296.20    [Amended] 

102.  In  §  296.20,  remove  the  word 
"Act"  the  first  two  times  it  ocau«  and 
add,  in  its  place,  the  word  "Statute"; 
remove  the  words  "sections  1002  and 
1007  of  the  Act  before  the  Department 
or"  and  add,  in  their  place,  the  words 
"section  46101  of  the  Statute  before  the 
Department,  or  sections  46106  through 
46108  of  the  Statute  before";  remove  the 
words  "section  901(a)  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
46301  of  the  Statute". 

PART  297— {AMENDED] 

103.  The  authority  citation  for  part 
297  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401,  417. 

§297.1    [Amended] 

104.  In  §  297.1,  remove  the  words 
"the  Act"  and  add,  in  its  place,  the 
words  "Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation)"; 
remove  the  punctuation  and  word  ", 
overseas,". 

§297.2    [Amended] 

105.  In  §  297.2,  remove  the  words 
"and  overseas". 

106.  The  title  of  §  297.10  is  revised  to 
read  as  follows: 

§297.10    Exemption  from  ttie  Statute. 

§297.10    [Amended] 

108.  In  §  297.10(a)  introductory  text, 
remove  the  words  "the  Act"  and  add,  in 
their  place,  the  words  "the  Statute". 

109.  In  §  297.10(a)(1),  remove  the 
words  "Section  402"  and  add,  in  their 
place,  the  words  "Section  41302". 

110.  In  §  297.10(a)(2).  remove  the 
words  "Section  403(a)  and  403(b)(1)" 
and  add,  in  their  place,  the  words 
"Sections  41504  and  41510(a)". 

111.  hi  §  297.10(a)(3),  remove  the 
words  "Section  403(b)(2)"  and  add.  in 
their  place,  the  words  "Section 
41510(b)". 

112.  In  §  297.10(a)(4).  remove  the 
words  "Subsection  404(a)(2)"  and  add, 
in  their  place,  the  words  "Section 
41501". 

113.  In  §  297.10(a)(5),  remove  the 
words  "or  overseas"  where  they  appear 
twice;  remove  the  word  "Act"  and  add, 
in  its  place,  the  word  "Statute". 

114.  In  §  297.10(a)(6),  remove  the 
words  "Subsection  404(b)"  and  add,  in 
their  place,  the  words  "Section  41310". 

115.  In  §  297.10(b),  remove  the  words 
"section  403  of  the  Act"  and  add,  in 
their  place,  the  words  "Chapter  415  of 
the  Statute". 

§297.12    [Amended] 

liS.  In  §297. 12(a),  remove  the  words 
"section  401,  402,  416,  or  418  of  the 


Act"  and  add,  in  their  place,  the  words 
"section  41102,  41103,  41302,  or  41701 
of  the  Statute". 

117.  In  §§  297.12(b)  and  297.12(c), 
remove  the  words  "and  overseas". 

§§297.20,297.21,297.24    [Amended] 

118.  hi  §§  297.20(b)  (two 
occxurences),  297.21,  and  297.24(a), 
remove  the  words  "Regulatory  Analysis 
Division",  and  add,  in  their  place,  the 
words  "Special  Authorities  Division". 

§297.22    [Amended] 

119.  In  §  297.22(e),  remove  the  words 
"section  402  of  the  Act"  and  add,  in 
their  place,  the  words  "section  41302  of 
the  Statute". 

§297.50    [Amended] 

120.  hi  §  297.50,  remove  the  word 
"Act"  the  first  two  times  it  occurs  and 
add,  in  its  place,  the  word  "Statute"; 
remove  the  words  "sections  1002  and 
1007  of  the  Act  before  the  Department 
or"  and  add.  in  their  place,  the  words 
"section  46101  of  the  Statute  before  the 
Department,  or  sections  46106  through 
46108  of  the  Statute  before";  remove  the 
words  "section  901(a)  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
46301  of  the  Statute";  remove  the  words 
"section  902(a)  of  the  Act"  and  add,  in 
their  place,  the  words  "section  46316  of 
the  Statute". 

PART  298— EXEMPTIONS  FOR  AIR 
TAXI  AND  COMMUTER  AIR  CARRIER 
OPERATIONS 

121.  The  heading  of  part  298  is 
revised  to  read  as  set  forth  above. 

122.  The  authority  citation  for  part 
298  is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401, 411, 
417. 

§298.1    [Amended] 

123.  In  §  298.1,  remove  the  words 
"Title  IV  of  the  Federal  Aviation  Act" 
and  add,  in  their  place,  the  words 
"Subtitle  Vn  of  Title  49  of  the  United 
States  Code  (Transportation)";  before 
the  words  "air  transportation"  add  the 
words  "interstate  and/or  foreign"; 
remove  footnote  1. 

124.  In  §  298.2,  paragraph  (a)  is 
removed;  paragraphs  (b)  through  (x)  are 
redesignated  paragraphs  (a)  through  (w); 
newly  designated  paragraphs  (b),  (d-1), 
and  (d-2),  are  revised  to  read  as  follows: 

§298.2    Definitions. 

***** 

(b)  Air  Transportation  means 
interstate  air  transportation,  foreign  air 
transportation,  or  the  transportation  of 
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mail  by  aircraft  as  defined  by  the 
Statute.! 

(d-1)  All-cargo  air  carrier  or  section 
41103  carrier  means  an  air  carrier 
holding  an  all-cargo  air  transportation 
certificate  issued  under  section  41103  of 
the  Statute  authorizing  the 
transportation  by  aircraft  in  interstate 
air  transportation  of  only  property  or 
only  mail,  or  both. 

(d-2)  Certificated  carrier  means  an  air 
carrier  holding  a  certificate  issued  under 
section  41102  of  the  Statute. 


f2M^    [Ar 

125.  In  newly  designated  §  298.2(w). 
remove  the  words  "section  401  of  the 
Act"  and  add,  in  their  place,  the  words 
"section  41102  of  the  Statute". 

§f  298.11. 2M.13    [Amanded] 

126.  In  §§  298.11  introductory  text 
and  298.13.  remove  the  words  "Title  IV 
of  the  Act"  and  add,  in  their  place,  the 
words  "the  Statute". 

127.  In  §  298.11(a),  remove  the  words 
"Section  401(a)"  and  add,  in  their  place, 
the  words  "Section  41101". 

128.  In  §  298.11(b)(1),  remove  the 
words  "Section  403"  and  add,  in  their 
place,  the  words  "Section  41504"; 
remove  the  words  "section  403  of  the 
Act"  and  add,  in  their  place,  the  words 
"Chapter  415". 

129.  In  §  298.11(c)  introductory  text, 
remove  the  words  "Section  404(a)"  and 
add,  in  their  place,  the  words  "Section 
41702". 


'  "IntefsUt*  air  transportation"  is  defined  in 
section  40l02(aH2S)  as  the  traiuporlation  of 
passengers  or  property  by  aircraft  as  a  common 
carrier  for  compensation,  or  the  transportation  of 
mail  by  aircraft  (1)  between  a  place  in  (i)  a  State,  . 
territory,  or  possession  of  the  United  States  and  a 
place  in  the  District  of  Columbia  or  another  State, 
territory,  or  possession  of  the  United  States:  (ii) 
Hawaii  and  another  place  in  Hawaii  through  the 
airspace  over  a  place  outside  Hawaii:  (iii)  the 
District  of  Columbia  and  another  place  in  the 
District  of  Columbia;  or  (iv)  a  territory  or  possession 
of  the  United  States  and  another  place  in  the  same 
territory  or  possession:  and  (2)  when  any  pari  of  the 
transportation  is  by  aircraft.  ^40TE:  Operations 
wholly  within  the  geographic  limits  of  a  single  State 
are  not  considered  "interstate  air  transportation"  if 
in  those  operations  the  carrier  transports  no  more 
than  a  de  minimus  volume  of  passengers  or 
property  moving  as  pari  of  a  continuous  journey  to 
or  from  a  point  outside  the  State. 

"Foreign  air  transportation"  is  defined  in  section 
40i02(a)(23)  of  the  Statute  as  the  transportation  of 
passengers  or  property  by  aircraft  as  a  common 
carrier  for  compensation,  or  the  transportation  of 
mail  by  aircraft,  between  a  place  in  the  United 
States  and  a  place  outside  the  United  States  when 
any  part  of  the  transportation  is  by  aircraft. 

Air  transportation  also  is  defined  to  include  "the 
transportation  of  mail  by  airtraft."  Section  5402  of 
the  Postal  Reorganization  Act,  39  U.S.C  M02, 
authorizes  the  carriage  of  mail  by  air  taxi  operators 
in  some  circumstances  under  contract  with  the 
Postal  Service. 


130.  In  §  298.11(d),  remove  the  words 
"Section  404(b)"  and  add,  in  their  place, 
the  words  "section  41310". 

131.  In  §  298.11(e),  mmove  the  words 
"Section  405(b)"  and  add,  in  their  place, 
the  words  "Section  41902". 

132.  In  §  298.11(f),  remove  the  words 
"Sections  407(b),  (c),  and  (d)"  and  add, 
in  their  place,  the  words  "Section 
41708". 

S29&21    [Amended] 

133.  In  §298,21,  paragraph  (c)(1) 
footnote  6  and  paragraph  (c)(4),  remove 
the  words  "Regulatory  Analysis 
Division"  and  add,  in  their  place,  the 
words  "Special  Authorities  Division". 

134.  In  §  298.21(d),  after  the  words 
"scheduled  passenger  service"  add  the 
words  "as  a  commuter  air  carrier"; 
remove  the  word  "point"  and  add.  in  its 
place,  the  word  "place". 

S2M^    [Anwndad] 

135.  In  §  298.36(a),  remove  the  words 
"section  604  of  the  Act"  and  add,  in 
their  place,  the  words  "section  44702  of 
the  Statute". 

f  298.62    [AmeiHtod] 

136.  In  §  298.62(c)(1).  remove  the 
words  "section  419  of  the  Federal 
Aviation  Act"  and  add,  in  their  place, 
the  words  "section  41732  of  the 
Statute". 

S298J0    [Amended) 

137.  In  §  298.80,  remove  the  word 
"Act"  the  first  two  times  it  occurs,  and 
add.  in  its  place,  the  word  "Statute"; 
remove  the  words  "sections  1002  and 
1007  of  the  Act  before  the  Department 
or"  and  add,  in  their  place,  the  words 
"section  46101  of  the  Statute  before  the 
Department,  or  sections  46106  through 
46108  of  the  Statute  before";  remove  the 
words  "section  901(a)  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
46301  of  the  Statute";  remove  the  words 
"section  902(a)  of  the  Act"  and  add,  in 
their  place,  the  words  "section  46316  of 
the  Statute". 

PART  300— (AMENDED] 

138.  The  authority  dtatioh  for  part 
300  is  revised  to  read  as  follows: 

Authority:  18  U.S.Q  20(b)(c);  49  U.S.C 
SubUtle  1  and  Chapters  401, 411, 413, 415, 
417,419.449,461.463. 

§300.0    [Amended] 

139.  In  §  300.0,  remove  the  words 
"resulting  from  the  transfer  of  authority 
under  Section  1601(b)(1)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  by  the 
Civil  Aeronautics  Board  Sunset  Act  of 
1984"  and  add,  in  their  place,  the  words 
"involving  aviation  economic  and 
enforcement  proceedings". 


« 300.1    [Amended] 

140.  At  the  beginning  of  §  300.1, 
remove  the  words  "Under  the  transfer  of 
authority  under  section  1601(b)(1)  of  tho 
Federal  Aviation  Act  of  1958,  certain  of 
DOT'S  functions"  and  add,  in  their 
place,  the  words  "Certain  of  DOT's 
functions  involving  aviation  economic 
and  enforcement  proceedings". 

SS  300.2. 300.3    [Amended] 

141.  In  §§  300.2(c)(8)  and  300.3(a)(S). 
remove  the  words  "section  419  of  the 
Federal  Aviation  Act.  49  U.S.C.  1389" 
and  add.  in  their  place,  the  words  "49 
U.S.C.  41731-42.". 

}  300.4    [Amended] 

142.  In  §  300.4(c).  remove  the  words 
"sections  401  or  402  of  the  Act"  and 
add.  in  their  place,  the  wonls  "49  U.S.C 
41102  and  41302". 

S  300.10    [Amended] 

143.  In  §  300.10,  remove  the  words 
"or  the  Civil  Aeronautics  Board"  where 
they  appear  in  the  title  and  in  the  text 
of  the  section. 

S  300.10s    [Amended] 

144.  At  the  beginning  of  §  300.10a, 
remove  the  words  "Due  to  the  transfer 
of  authority  imder  1601(b)(1)  of  the 
Federal  Aviation  Act  of  1958,  the"  and 
add.  in  their  place,  the  word  "The". 

§300.14    [Amended] 

145.  In  §  300.14.  remove  the  words 
"Civil  Aeronautics  Board  members  and 
employees  and"  in  the  title  of  the 
section;  remove  the  words  "the  Board 
or",  and  "Board  member  or  Board 
employee  or"  in  the  text  of  the  section. 

146.  Section  300.20(d)  is  revised  to 
read  as  follows: 

§300.20    Vioiations. 

•        •        *        •        • 

(d)  In  the  case  of  any  violation  of  the 
provisions  of  this  part,  the  violator  may 
be  subject  to  civil  penalties  under  the 
provisions  of  49  U.S.C.  46301.  The 
violator  may  also  be  subject  to  a 
proceeding  brought  under  49  U.S.C. 
46101  before  the  Defwrtment,  or 
sections  46106  through  46108  of  the 
Statute  before  a  U.S.  District  Court,  as 
the  case  may  be.  to  compel  compliance 
with  civil  penalties  which  have  been 
imposed. 

PART  313-(AMENDED] 

147.  The  authority  citation  for  part 
313  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6362(b).  49  U.S.C 
Chapter  401. 

§§313.1,313.2,313.7    [Amended] 

148.  In  §§  313.1(c).  313.2(d)  and 
313.7(b).  remove  the  word  "EPCA"  and 
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add,  in  its  place,  the  words  "42  U.S.C 
$362". 

§313.1    [Amended] 

149.  In  §  313.1(a),  remove  the  words 
"The  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6201  et  seq.,  hereinafter 
"EPCA")"  and  add,  in  their  place,  the 
words  "Chapter  77  (Energy 
Conservation)  of  Title  42  (The  Public 
Health  and  Welfare);"  remove  the  words 
"section  382  of  EPCA"  and  "Section 
882(b)  of  EPCA"  and  add,  in  their  place, 
the  words  "42  U.S.C.  6362"  and  "42 
U.S.C.  6362(b)",  respectively, 

150.  In  §  313.1(b),  remove  the  words 
"Section  204(a)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (hereinafter 
"Act")"  and  add,  in  their  place,  the 
words  "Section  40113  of  Subtitle  VII  of 
Title  49  of  the  United  States  Code 
(Transportation)  ("the  Statute")"; 
remove  the  word  "Act"  at  the  end  of  the 
paragraph,  and  add,  in  its  place,  the 
word  "Statute". 

§313.2    [Amended] 

151.  In  §  313.2(a),  remove  the  word 
"EPCA"  and  add,  in  its  place,  the  words 
"Chapter  77  of  Title  42";  remove  the 
words  "section  102  of  the  Federal 
Aviation  Act  (49  U.S.C.  1302)"  and  add, 
in  their  place,  the  words  "section  40101 
of  the  Statute";  remove  the  word  "Act" 
in  the  last  sentence  and  add,  in  its 
place,  the  word  "Statute". 

152.  In  §  313.2(d),  remove  the  word 
"Act"  and  add.  in  its  place,  the  word 
"Statute". 

1 153.  In  §  313.3,  paragraphs  (a)  and  (d) 
are  removed;  paragraphs  (b),  (c),  (e),  and 
(f)  are  redesignated  paragraphs  (a),  (b). 
(c).  and  (d);  new  paragraph  (e)  is  added 
to  read  as  follows: 

§313.3    Oafinttlons. 

»        •        *        *        • 

(e)  Statute  means  Subtitle  VII  of  Title 
49  of  the  United  States  Code 
(Transportation). 

154.  Paragraph  (b)(1)  of  §  313,4  is 
revised  to  read  as  follows: 

f  313.4    NUflor  regulatory  actions. 

«        •        *        •        • 

(b)*  •  * 

(1)  Tariff  suspension  orders  under 
section  41509  of  the  Statute,  emergency 
exemptions  or  temporary  exemptions 
not  exceeding  24  months  under  section 
40109  of  the  Statute  and  other 
proceedings  in  which  timely  action  is  of 
the  essence; 
*        •        *        •        • 

155.  In  §  313.4(c)(1).  remove  the  word 
"Act"  and  add.  in  its  place,  the  word 
"Statute". 


§313.7    [Amended] 

156.  In  §  313, 7(a),  remove  the  words 
"detailed  environmental  negative 
declaration"  and  add,  in  their  place,  the 
words  "finding  of  no  significant 
impact";  remove  the  words  "Procedural 
Regulations"  and  add,  in  their  place,  the 
word  "procedures";  remove  the  words 
"procedures  of  DOT's  NEPA 
xegulations"  and  add,  in  their  place,  the 
words  "DOT'S  NEPA  procedures". 

PART  324— (REMOVED] 

157.  Part  324  is  removed. 

PART  325— (AMENDED] 

158.  The  authority  citation  for  part 
325  is  revised  to  read  as  follows: 

Autkority:  49  U.S.C.  Chapters  401, 417. 

§§325.7,325.8.325.8    [Rsmevsd] 

159.  Sections  325.7,  325.8.  and  325.9 
.are  removed. 

PART  372— (AMENDED] 

160.  The  authority  citation  for  part 
372  is  revised  to  read  as  follows: 

Authsrity:  49  U.S.C.  Chapters  401, 411, 
413, 417. 

§372.1    [Amsndsd] 

161.  In  §372.1,  remove  the  words 
"section  401  of  the  Act"  and  add,  in 
their  place,  the  words  "section  41102  of 
Title  49  of  the  United  States  Code  ("the 
Statute")". 

§372.2    [Amsndsd] 

162.  In  §  372.2  definition  of  Overseas 
military  personnel  charter  operator, 
remove  the  words  "section  101(13)  of 
the  Federal  Aviation  Act  (49  U.S.C.  * 
1301(13))"  and  add,  in  their  place,  the 
words  "section  40102(a)(15)  of  the 
Statute". 

163.  In  §  372.2,  add  a  definition  at  the 
end  of  the  section  to  read  as  follows: 

§372.2    Definitions. 

*        •        *        •        • 

Statute  when  used  in  this  chapter 
means  Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation). 

§372.4    [Amsndsd] 

164.  In  §  372.4,  remove  the  word 
"Act"  the  first  two  times  it  occiu«,  and 
add,  in  its  place,  the  word  "Statute"; 
remove  the  words  "sections  1002  and 
1007  of  the  Act  before  the  Department 
or"  and  add,  in  their  place,  the  words 
"section  46101  of  the  Statute  before  the 
Department,  or  sections  46106  through 
46108  of  the  Statute  before";  remove  the 
words  "section  901(a)  of  the  Act"  and 
add,  in  their  place,  the  words  "section 
46301  of  the  Statute";  remove  the  words 
"section  902(a)  of  the  Act"  and  add,  in 


their  place,  the  words  "section  46316  of 
the  Statute". 

§372.10    [Amsndsd] 

165.  In  §  372.10,  remove  the  words 
"section  401  of  the  Act"  and  add.  in 
their  place,  the  words  "section  41102  of 
the  Statute". 

§372.30    [Amsndsd] 

166.  In  S  372.30(a),  remove  the  words 
"Regulatory  Analysis  Division"  and 
add,  in  their  place,  the  words  "Special 
Authorities  Division". 

Appendix  A  to  Part  372    [Amended] 

167.  In  the  ninth  paragraph  of 
Appendix  A,  which  begins  with  the 
words  'This  bond  is  effective  on  . . .", 
remove  the  opening  quotation  marks 
and  the  words  "Regulatory  Analysis 
Division  (P-57)"  and  add,  in  their  place, 
the  words  "Special  Authorities  Division 
(X-57)"  with  no  quotation  marks. 

PART  379— [REMOVED] 

168.  Part  379  is  removed. 

169.  and  170.  Part  398  is  revised  to 
read  as  follows: 

PART  3M— GMOELINES  FOR 
INDIVIDUAL  DETERMINATIONS  OF 
BASIC  ESSENTIAL  AIR  SERVICE 

ocC* 

398.1  Purpose. 

398.2  Number  and  designation  of  hubs. 

398.3  Specific  airports. 

398.4  Equipment 

398.5  Frequency  of  flights. 

398.6  Seat  guarantees. 

398. 7  Timing  of  flighU. 

398.8  Number  of  intermediate  stops. 

398.9  Load  factor  standards. 

398.10  Overflights. 

398.11  Funding  reductions. 
Authority:  49  U.S.C.  Chapters  401. 417; 

Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987  (Pub.  L.  100-223,  Dec. 
30. 1987). 

§388.1    Purposs. 

The  purpose  of  this  part  is  to  establish 
general  guidelines  for  the  determination 
of  basic  essential  air  service  for  each 
eligible  place  under  49  U.S.C.  41731 
and  41732.  Procedures  for  the 
determination  of  the  essential  air  service 
level  for  a  place  are  contained  in  part 
325  of  this  chapter. 

§  398.2    Number  and  dssignatlon  of  hubs. 

(a)  What  is  a  hub?  The  Department 
considers  hubs  as  belonging  to  any  one 
of  three  classifications: 

(1)  A  large  hub  is  a  place  accoimting 
for  at  least  1.00  percent  of  the  total 
enplanements  in  the  United  States; 

(2)  A  medium  hub  is  a  place 
accounting  for  at  least  0.25  percent  but 
less  than  1.00  percent  of  the  total 
enplanements  in  the  United  States;  and 
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(3)  A  small  hub  is  a  place  accounting 
for  at  least  0.05  percent  but  less  than 
0.25  percent  of  the  total  enplanements 
in  the  United  States. 

(b)  How  many  hubs?  (1)  As  a  general 
matter,  the  Department  will  require 
service  to  one  large  or  medium  hub. 

(2)  In  Alaska  or  when  the  nearest  large 
or  medium  hub  is  more  than  400  miles 
from  the  eligible  place,  the  Department 
may  instead  require  service  to  a  small 
hub  or  nonhub. 

(3)  In  some  cases,  the  Department  may 
require  service  to  two  hubs,  of  which  at 
least  one  will  be  a  large  or  medium  hub. 
The  Department  will  require  service  to 
two  hubs  if  an  eligible  place  has  close 
commercial,  geographic,  and  political 
ties  to  both  hubs  and  if  there  is 
sufficient  traffic  from  the  eligible  place 
to  support  two  round  trips  a  day  to  both 
hubs.  If  traffic  is  not  sufHcient,  the 
Department  may  require  one  round  trip 
a  day  to  both  hubs  if  the  community 
requests  such  service. 

(4)  In  no  event  will  essential  air 
service  consist  of  service  to  more  than 
two  hubs. 

(c)  Which  hub?  (1)  In  designating 
hubs,  the  Department  will  weigh  all  of 
the  following  factors: 

(i)  The  extent  to  which  candidate 
hubs  provide  access  to  the  national  air 
transportation  system; 

(ii)  The  commercial,  geographic,  and 
political  ties  of  candidate  hubs  to  the 
eligible  place; 

(iii)  The  traffic  levels  to  candidate 
hubs,  as  shown  by  traffic  studies  and 
origin  and  designaticm  data: 

(iv)  The  distance  of  candidate  hubs 
from  the  eligible  place;  and 

(v)  The  size  of  candidate  hubs.  Large 
size  will  be  a  positive  factor,  but 
principally  as  substantiating  the  access 
and  community-ties  factors. 

(2)  For  Alaska,  rather  than  requiring 
service  to  a  hub,  the  Department  may 
instead  require  that  service  from  an 
eligible  place  be  provided  to  a  nearby 
focal  point  for  traffic  which,  in  turn,  has 
service  to  a  hub. 

1398^    Spacfflc  airports. 

(a)  At  an  eligible  place,  essential  air 
service  may  be  specified  as  service  to  a 
particular  airport.  In  the  case  of 
hyphenated  places,  essential  air  service 
will  be  specified  as  service  to  more  than 
one  airpori  only  if  clearly  necessary  and 
if  the  multi-airport  service  is 
economically  feasible  and  justified  on 
the  basis  of  traffic  levels  at  those 
airports. 

(b)  At  a  hub,  essential  air  service  is 
not  usually  specified  as  service  to  a 
particular  airport. 


S  398.4    Equipment 

(a)  Except  in  Alaska,  service  will  be 
provided  by  aircraft  ofiiering  at  least  15 
passenger  seats,  unless: 

(1)  Average  daily  enplanements  at  the 
place  did  not  exceed  11  passengers  for 
any  fiscal  year  bom  1976  through  1986; 

(2)  The  requirement  would  necessitate 
the  payment  of  compensation  in  a  fiscal 
year  for  service  at  the  place  when 
compensation  would  otherwise  not  be 
necessary;  or 

(3)  The  afiected  commimity  agrees  in 
writing  to  the  use  of  smaller  aircraft  to 
provide  service  at  the  place. 

(b)  The  aircraft  must  have  at  least  two 
engines  and  use  two  pilots,  unless 
scheduled  air  transportation  has  not 
been  provided  to  the  place  in  aircraft 
with  at  least  two  engines  and  using  two 
pilots  for  at  least  60  consecutive 
operating  days  at  any  time  since  October 
31. 1978. 

(c)  The  aircraft  must  be  pressiuized 
when  the  service  regularly  involves 
ffights  above  8,000  feet  in  altitude. 

(d)  All  aircraft  must  meet  the 
applicable  safety  standards  of  the 
Federal  Aviation  Administration. 

(e)  The  aircraft  must  be  conveniently 
accessible  to  passengers  by  stairs  rather 
than  over  the  wing. 

f  398.5    Frequency  of  flights. 

(a)  Except  in  Alaska,  at  least  two 
round  trips  each  weekday  and  two 
round  trips  each  weekend. 

(b)  In  Alaska,  a  level  of  service  at  least 
equal  to  that  provided  in  1976,  or  two 
round  trips  each  week,  whichever  is 
greater,  except  that  the  Department  and 
the  appropriate  State  authority  of  Alaska 
may  agree  to  a  different  level  of  service 
after  consulting  with  the  affected 
commvinity. 

(c)  An  essential  air  service  level  may 
be  set  at  more  than  that  stated  in 
paragraphs  (a)  and  (b)  of  this  section  if: 

(1)  Historical  traffic  data  and  studies 
of  traffic-generating  potential  for  the 
place  indicate  that  more  frequent 
service  is  needed  to  accommodate 
passengers  and  accompanying  baggage 
with  the  aircraft  used  at  that  place; 

(2)  More  ffights  are  needed  because 
the  capacity  available  to  the  eligible 
place  is  being  shared  with  traffic 
destined  for  an  intermediate  stop  or  for 
a  place  beyond  the  eligible  place; 

(3)  More  flights  are  needed  to 
accommodate  passengers  because 
smaller  aircraft  are  being  used  at  the 
place; 

(4)  More  flights  are  needed  in  order  to 
ensure  adequate  connecting 
opportunities  as  provided  for  by  §  398.7; 
or 

(5)  For  Alaska,  the  appropriate  state 
agency  agrees  that  more  frequent  service 


is  needed  to  accommodate  cargo  traffic 
with  the  aircraft  used  at  the  eligible 
place. 

(d)  For  eligible  places  where  traffic 
levels  vary  substantially  with  the 
season,  a  two-tier  level  of  essential  air 
service  may  be  established  with 
reqwred  flight  frequencies  changing 
accordingly. 

{398.6    Seat gusfint— a. 

(a)  The  niunber  of  seats  guaranteed  at 
the  eligible  place  will  be  sufficient  to 
accommodate  the  estimated  passenger 
traffic  at  an  average  load  factor  of  60 
percent,  except  that  an  average  load 
factor  of  50  percent  will  be  used  when 
service  is  provided  with  aircraft  having 
fewer  than  15  passenger  seats. 

(b)  Only  under  unusual  circumstances 
will  an  eligible  place's  essential  air 
service  level  be  set  at  a  number  of  flights 
that  will  accommodate  more  than  40 
passengers  a  day  in  each  direction  (a 
total  of  80  inbound  and  outbound 
passengers).  Generally,  40  passengers 
can  be  accommodated  by  guaranteeing 
67  seats  a  day  in  each  direction  (a  total 
of  134  inbound  and  outbound  seats). 

(c)  The  Department  may  guarantee  an 
eligible  place  more  than  67  seats  a  day 
if: 

(1)  The  number  of  stops  between  or 
beyond  the  eligible  place  and  the  hub 
results  in  available  aircraft  capacity 
being  shared  with  passengers  at  those 
other  places; 

(2)  The  distance  between  the  eligible 
place  and  the  designated  hub  requires 
the  use  of  large  aircraft; 

(3)  The  eligible  place  has  suffered  an 
abrupt  and  significant  reduction  in  its 
service  that  warrants  a  temporary 
increase  in  the  maximiun  guaranteed 
capacity;  or 

14)  Other  unusual  circumstances 
warrant  guaranteeing  the  eligible  place 
more  than  67  seats  a  day. 

S  398.7    Timing  of  flights. 

To  qualify  as  essential  air  service, 
ffights  must  depart  at  reasonable  times, 
considering  the  needs  of  passengers 
with  connecting  flights  at  the  hub.  It  is 
the  policy  of  the  Department  to  consider 
the  reasonableness  of  the  time  in  view 
of  the  purpose  for  which  the  local 
passengers  are  traveling.  If  travel  is 
primarily  to  connect  with  other  flights 
at  the  hub,  local  flight  times  should  be 
designed  to  link  with  thc^e  ffights.  If 
travel  is  primarily  local  (i.e.,  to  and  from 
the  hub),  there  should  be  at  least  one 
morning  flight  in  each  direction  and  one 
late-afternoon  or  evening  flight  in  each 
direction. 

S  398.8    Number  of  Intermediate  stops. 

^    (a)  Except  in  Alaska,  no  more  than 
one  intermediate  stop  is  permitted  in 
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providing  essential  air  service  between 
the  eligible  place  and  its  hub,  imless 
otherwise  agreed  to  with  the 
community.  In  cases  where  an  eligible 

Klace  receives  service  to  two  hubs, 
owever,  more  than  one  intermediate 
Stop  is  permitted  between  that  place  and 
its  secondary  hub. 

(b)  In  Alaska,  more  than  one 
intermediate  stop  is  permitted  if 
required  by  low  traffic  levels  at  the 
eligible  place  or  by  the  long  distance 
between  the  eligible  place  and  its  hub. 

(c)  The  Department  may  specify 
nonstop  service  when  necessary  to  make 
the  service  viable. 

(d)  Where  an  eligible  place  normally 
is  an  intermediate  stop  ffiat  shares 
available  capacity  with  another  place,  it 
is  the  policy  of  the  Department  either  to 
require  additional  capacity  (more  ffights 
or  larger  aircraft)  between  the  eligible 
place  and  its  hub  or  to  specify  some 
turnaround  operations  on  that  route 
segment. 

§398.9    Load  factor  standards. 

The  load  factor  standards  used  in  this 
part  may  be  raised  for  individual 
eligible  places  under  either  of  the 
following  circumstances: 

(a)  The  place  is  served  by  the  carrier 
as  part  of  a  linear  route;  or 

fl))  It  would  be  in  the  interest  of  the 
commimity,  the  carrier,  or  the  general 
public  to  raise  the  load  factor  standard 
for  that  place. 

§398.10    Overflights. 

The  Department  considers  it  a 
violation  of  49  U.S.C.  41732  and  the  air 
service  guarantees  provided  under  this 
*part  for  an  air  carrier  providing  essential 
■air  service  to  an  eligible  place  to  overfly 
that  place,  except  under  one  or  more  of 
the  following  circumstances: 

(a)  The  carrier  is  not  compensated  for 
serving  that  place  and  another  carrier  is 
providing  by  its  ffights  the  service 
required  by  the  Department's  essential 
air  service  determination  for  that  place; 

(b)  Qrcumstances  beyond  the  carrier's 
control  prevent  it  bom  landing  at  the 
eligible  place; 

(c)  The  flight  involved  is  not  in  a 
■market  where  the  Department  has 
determined  air  service  to  be  essential;  or 

(d)  The  eligible  place  is  a  place  in 
Alaska  for  which  the  Department's 
essential  air  service  determination 
permits  the  overffight. 

9398.11    Funding  reductions. 

(a)  If,  in  any  fiscal  year, 
appropriations  for  payments  to  air 
carriers  remain  at  or  below  the  amounts 
estimated  as  necessary  to  maintain 
subsidy-supported  essential  air  service 
at  the  places  receiving  such  service,  and 


Congress  provides  no  statutory  direction 
to  the  contrary,  appropriations  shall  not 
be  available  for  essential  air  service  to 
otherwise  eligible  places  within  the  48 
contiguous  States  and  Puerto  Rico  that 
have  a  rate  of  subsidy  per  passenger  in 
excess  of  $200.00,  or  are  located: 

(1)  Less  than  70  highway  miles  from 
the  nearest  large  or  medium  hub  airport; 

(2)  Less  than  55  miles  bom  the 
nearest  small  hub  airport;  or 

(3)  Less  than  45  highway  miles  from 
the  nearest  nonhub  airport  that  has 
enplaned,  on  certificated  or  commuter 
carriers,  100  or  more  passengers  per  day 
in  the  most  recent  year  for  which  the 
Department  has  obtained  complete  data. 

(d)  The  rate  of  subsidy  per  passenger 
shall  be  calculated  by  dividing  the 
annual  subsidy  in  effect  as  of  July  1  of 
the  prior  fiscal  year  by  the  total  origin- 
and-destination  traffic  during  the  most 
recent  year  for  which  the  Department 
has  obtained  complete  data. 

PART  399— [AMENDED] 

171.  The  authority  citation  for  part 
399  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chapters  401,  411, 
413,415.417,419,461. 

§399.20,399.38,399.90    [Removed] 

172.  Sections  399.20,  399.21,  399.38, 
and  399.90  are  removed. 

§399.21    [Amended] 

173.  In  §  399.21,  remove  the  words 
"section  401  of  the  Act"  and  add,  in 
their  place,  the  words  "section  41102  of 
Title  49  of  the  United  States  Code". 

Issued  in  Washington  DC.  on  August  14, 
1995. 
Mark  L.  Gflrduck, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  95-20502  Filed  8-21-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

intsnwM  Revenue  Service 

26  CFR  Parts  1, 20, 25  aiKJ  602 

[TO  8612] 

RIN  1456-AM85 

Income,  Gift  and  Estate  Tax 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasviry. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  income  tax 
imposed  under  chapter  1,  the  estate  tax 
imposed  under  chapter  11,  and  the  gift 
tax  imposed  under  chapters  12  and  14 


of  the  Internal  Revenue  Code  of  1986. 
Changes  to  the  marital  deduction 
provisions  of  the  estate  and  gift  tax 
chapters  were  made  by  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
Further  amendments  were  made  by  the 
Revenue  Reconciliation  Act  of  1989. 
and  the  Revenue  Reconciliation  Act  of 
1990.  These  final  regulations  will 
provide  guidance  needed  to  comply 
with  the  changes  to  the  marital 
deduction  provisions  of  the  estate  and 
gift  tax  chapters. 

DATES:  These  regulations  are  effective 
August  22,  1995. 

These  regulations  apply  to  decedents 
dying  and  to  gifts  made  after  August  22, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hurwitz,  202-622-3090,  not  a 
toll-free  number. 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1360.  The 
estimated  annual  burden  per 
respondent/recordkeeper  varies  bom  30 
minutes  to  3  hours,  depending  on 
individual  circumstances,  wiUi  an 
estimated  average  of  2  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
.  Reports  Clearance  Officer  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  ouf  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Background 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  305),  on  January  5, 1993,  reflecting 
amendments  made  to  the  Code  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647)  (the  1988 
Act),  the  Revenue  ReconciUation  Act  of 

1989  (Pub.  L.  101-239)  (the  1989  Act), 
and  the  Revenue  Reconciliation  Act  of 

1990  (Pub.  L.  101-508)  (the  1990  Act). 
The  1988, 1989,  and  1990  Acts  impose 
restrictions  on  the  allowance  of  the 
estate  and  gift  tax  marital  deduction 
where  the  surviving  spouse  (in  the  case 
of  a  transfer  at  death)  or  the  donee 
spouse  (in  the  case  of  a  lifetime  transfer) 
is  not  a  citizen  of  the  United  States.  In 
addition,  the  gift  tax  annual  exclusion 
allowable  in  the  case  of  a  transfer  to  a 
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noncitizen  spouse  was  increased  to 
$100,000.  The  statutory  amendments 
also  changed  the  tax  rate  and  the 
amount  of  the  unified  credit  applicable 
in  the  case  of  the  estate  of  a  decedent 
nonresident  not  a  citizen  of  the  United 
States  (nonresident  alien).  The  IRS 
received  written  comments  on  the 
proposed  regulations  and,  on  April  2, 
1993,  held  a  public  hearing  on  (he 
regulations. 

After  consideration  of  the  written  and 
oral  comments  received,  §  20.20S6A- 
2(d)  of  the  proposed  regulations,  which 
provides  additional  requirements  for 
qualification  as  a  qualified  domestic 
trust  to  ensure  the  collection  of  the 
section  2056A  estate  tax.  was 
substantially  modified.  In  view  of  these 
substantial  modifications,  §  20.2056A- 
2(d)  has  been  reissued  as  proposed  and 
temporary  regulations  in  order  to  afford 
the  public  a  further  opportunity  to 
comment  on  these  security 
arrangements.  See  the  proposed  rules 
and  the  rules  portion  of  this  issue  of  the 
Federal  Register,  respectively.  The 
balance  of  die  proposed  regulations  are 
revised  and  adopted  as  final  regulations 
by  this  Treasury  decision. 

The  following  is  a  discussion  of  the 
more  significant  comments  received 
(other  than  those  comments  pertaining 
to  §  20.2056A-2(d)  of  the  proposed 
regulations)  and  the  reasons  for 
accepting  or  rejecting  those  comments 
in  the  final  regulations. 

A.  Section  1.1015-5    Increased  Basis 
for  Gift  Tax  Paid  in  the  Case  of  Gifts 
Made  After  December  31,  1976 

This  section  of  the  proposed 
regulations  has  been  revised  to  better 
conform  to  the  existing  regulations  and 
to  clarify  the  determination  of  the 
amoimt  of  the  gift  tax  paid  in  situations 
where  the  donor's  unified  credit  is 
applied  against  the  gift  tax  liability. 

B.  Section  20.2056A-1    Restrictions  on 

Allowance  of  Marital  Deduction  if 
Surviving  Spouse  is  Not  a  United  States 
Citizen 

Under  section  2056(d)(4),  if  the 
surviving  spouse  becomes  a  citizen  of 
the  United  States  before  the  day  on 
which  the  estate  tax  retiuTi  is  filed, 
property  passing  from  the  decedent  to 
the  surviving  spouse  either  outright  or 
in  trust  need  not  be  transferred  to  a 
qualified  domestic  trust  (QDOT)  (or  the 
trust  need  not  be  reformed  to  qualify  as 
a  QDOT)  in  order  to  qualify  for  the 
estate  tax  marital  deduction.  It  is 
possible  that  the  naturalization  process 
may  not  be  completed  before  the  due 
date,  including  extensions,  for  filing  the 
estate  tax  return.  Comments  suggested 
that  if  the  siu^ving  spouse  has  filed  an 


application  for  naturalization  within  a 
reasonable  time  after  the  decedent's 
death,  then  any  late  filing  of  the  return 
pending  the  outcome  of  the  citizenship 
process  should  be  treated  as  due  to 
reasonable  cause  for  purposes  of  section 
6651  (imposing  penalties  for  failure  to 
file  returns  and  failure  to  pay  tax).  This 
suggestion  was  not  adopted  because  the 
existence  of  reasonable  cause  for  late- 
filing  and  late-payment  should  be 
determined  on  a  case  by  case  basis 
applying  well-established  standards  as 
prescribed  under  current  law. 

In  response  to  comments,  the 
discussion  in  §  20.2056A-l(c)  of  the 
proposed  regulations,  regarding  the 
special  rule  for  estate  and  gift  tax 
treaties,  was  expanded.  Section 
7815(d)(14)  of  the  1989  Act  added  a 
special  rule  under  which  the  statutory 
amendments  affecting  the  estate  and  gift 
tax  marital  deduction  do  not  apply 
when  the  decedent  or  donor  is  not  a 
United  States  citizen  or  resident  and  is 
a  resident  of  a  country  vrith  which  the 
United  States  has  an  estate,  gift  or 
inheritance  tax  treaty,  to  the  extent  such 
statutory  amendments  would  be 
inconsistent  with  the  treaty  provisions. 
The  final  regulations  provide  that  under 
this  special  rule,  the  estate  may  choose 
either  the  statutory  deduction  under 
section  2056A  or  die  marital  deduction, 
exemption,  or  credit  allowed  imder  the 
treaty.  See  H.  Rep.  No.  247. 101  Cong. 
1st  Sess.  1435,  n.  99  (September  20, 
1989).  llius.  the  estate  may  not  avail 
itself  of  both  the  meirital  benefit  imder 
the  treaty  and  the  marital  deduction 
under  the  QDOT  provisions  of  the  Code 
with  respect  to  the  remainder  of  the 
marital  property  that  is  not  otherwise 
deductible  under  the  treaty.  These 
regulations  do  not  conflict  with  existing 
treaties. 

C.  Section  20.2056A-2    Requirements 
for  Qualified  Domestic  Trust 

Under  §  20.2056A-2(a)  of  the 
proposed  regulations,  in  order  to  qualify 
as  a  QDOT.  a  trust  must  be  created  and 
maintained  under  the  laws  of  the  United 
States  or  any  state  or  the  District  of 
Columbia.  Several  commentators 
suggested  that  this  requirement  should 
be  deleted  because  it  places  an 
additional  burden  on  nonresident  aliens 
with  only  limited  contacts  with  the 
United  States.  This  comment  was  not 
adopted.  The  ability  of  the  Internal 
Revenue  Service  to  collect  the  section 
2056A  estate  tax  is  adequately  protected 
only  if  the  trust  has  a  sufficient  nexus 
with  the  United  States.  However,  the 
final  regulations  delete  the  requirement 
that  the  trust  be  created  under  the  laws 
of  the  United  States.  In  lieu  of  that 
requirement,  the  final  regulations 


provide  that  the  trust  may  be 
established  by  a  document  executed 
under  the  laws  of  eithw  the  United 
States  or  a  foreign  jurisdiction,  such  as* 
under  a  foreign  will  or  trust,  provided 
that  the  document  directs  that  the  laws 
of  a  particular  state  of  the  United  States 
or  the  District  of  Columbia  govern  the 
administration  of  the  trust,  and  that 
direction  is  effective  under  the 
applicable  local  law.  The  final 
regulations  also  clarify  that  a  trust  is 
"maintained"  in  the  United  States  for 
purposes  of  this  provision  if  the  records 
of  the  trust  (or  copies  thereof)  are  kept 
in  the  United  States. 

Section  20.2056A-2(a)  of  the 
proposed  regulations  also  provided  that 
in  order  to  qualify  as  a  QDOT,  a  trust 
must  constitute  an  "explicit  trust"  as 
defined  in  §301.7701-4(a)  of  the 
regulations.  The  final  regulations 
change  this  reference  to  an  "ordinary 
trust",  since  that  is  the  term  referred  to 
in  §  301.7701-4(a).  Some  commentators 
raised  the  concern  that  if  property 
transferred  to  a  QDOT  includes  an 
active  trade  or  business,  the  trust  may 
be  classified  as  an  association  taxable  as 
a  corporation  under  §  301.7701-2  and, 
therefore,  will  not  qualify  as  a  QDOT.  In 
response  to  those  comments,  the  final 
regulations  provide  that  a  trust  will  not 
fail  to  be  treated  as  an  ordinary  trust 
under  §  301.7701-4(a)  for  purposes  of 
section  2056A  solely  because  of  the 
nature  of  the  assets  transferred  to  that 
trust. 

D.  Section  20.2056A-3    QDOT  Election 

Comments  were  received 
recommending  that  the  protective 
election  rules  contained  in  §  20.2056A- 
3(c)  of  the  proposed  regulations  be 
expanded  to  permit  protective  elections 
with  respect  to  a  broader  range  of 
controversies  affecting  the  availability  of 
the  marital  deduction  for  property 
passing  to  or  for  the  benefit  of  a 
noncitizen  spouse  and  the  time  period 
during  which  such  controversies  must 
arise.  In  response  to  these  comments, 
the  availability  of  a  protective  election 
has  been  revi»9d  to  cover  additional 
situations.  The  final  regulations  provide 
that  a  protective  election  may  be  made  - 
only  if  a  bona  fide  issue  is  presented, 
the  resolution  of  which  is  uncertain  at 
the  time  the  federal  estate  tax  return  is 
filed.  The  bona  fide  issue  must  concern 
the  residency  or  citizenship  of  the 
decedent,  the  citizenship  of  the 
surviving  spouse,  whether  an  asset  is 
includible  in  the  decedent's  gross  estate, 
or  the  amount  or  nature  of  the  property 
the  surviving  spouse  is  entitled  to 
receive.  Conforming  changes  have  been 
made  to  the  protective  assignment  rules 
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of  the  proposed  regulations  to  reflect 
these  amendments. 

Under  §  20.2056A-3(b)  of  the 
proposed  regulations,  partial  QDOT 
elections  were  not  permitted.  However, 
the  proposed  regulations  provide  that  if 
a  trust  is  severed  in  accordance  with  the 
rules  under  section  2056(b)(7),  a  QEXDT 
election  may  be  made  for  each  separate 
trust.  A  comment  was  received  stating 
that  the  phrase  "for  each  separate  trust" 
implies  that  if  there  are  two  or  more 
trusts  after  division,  an  election  must  be 
made  for  each  trust.  The  final 
regulations  clarify  that  upon  severance 
of  a  trust,  a  QEXD"!  election  may  be  made 
for  any  one  or  more  of  the  severed 
trusts. 

E.  Section  20.2056A-4    Procedures  for 
Conforming  Marital  Trusts  and 
Nonmarital  Transfers  to  the 
Requirements  of  a  Qualified  Domestic 

rvst 
A  comment  was  received  pointing  out 
that  the  proposed  regulations  did  not 
specify  the  time  by  which  a  nonjudicial 
reformation  must  be  completed. 
Accordingly,  the  final  regulations 
provide  that  a  nonjudicial  reformation 
must  be  completed  by  the  time 
prescribed  (including  extensions)  for 
nling  the  decedent's  estate  tax  return. 
TTiis  result  is  consistent  with  section 
2056(d)(5)(A),  which  provides  that 
absent  a  judicial  reformation  the 
determination  of  the  qualification  of  a 
trust  as  a  QDOT  is  made  as  of  the  date 
the  return  is  filed. 

Section  20.2056A-4(a)(2)  of  the 
proposed  regulations  provide  that  a 
trust,  as  reformed,  must  be  effective 
imder  local  law  and  irrevocable.  A  trust 
in  which  the  surviving  spouse  has  an 
income  interest  tmd  an  inter  vivos 
general  power  of  appointment  is,  in 
effect,  revocable  and  could,  therefore, 
fail  to  qualify  under  the  proposed 
regulations.  Accordingly,  the  final 
regulations  have  been  amended  to 

Erovide  that  the  trust  as  reformed  may 
B  revocable  by  the  spouse,  or  otherwise 
be  subject  to  the  spouse's  general  power 
of  appointment,  provided  that  there  is 
no  power  exercisable  by  any  person  to 
amend  the  trust  during  the  continued 
period  of  its  existence  such  that  it 
would  no  longer  qualify  as  a  QDOT. 
Thus,  for  example,  any  distributions 
made  pursuant  to  the  spouse's  exercise 
of  a  power  to  appoint  must  be  subject 
to  the  requirement  that  the  U.S.  Trustee 
withhold  the  section  2056A  estate  tax. 

The  final  regulations  provide  that 
prior  to  the  time  a  judicial  reformation 
of  the  trust  is  completed,  the  trustee  is 
responsible  for  filing  the  Form  706- 
QDT,  paying  any  section  2056A  estate 
tax  that  becomes  due,  and  filing  the 


annual  report  if  such  a  report  is 
required.  In  addition,  failure  to  comply 
with  these  requirements  may  cause  the 
trust  to  be  subject  to  the  anti-abuse  rule 
under  §  20.2056A-2T(d)(l)(iv).  A  claim 
for  refund  may  be  filed  to  recover  any 
section  2056A  estate  tax  paid  by  the 
trust  if  the  judicial  reformation  is 
terminated  prior  to  completion.  In 
addition,  if  the  judicial  reformation  is 
terminated  prior  to  completion,  the 
trustee  of  the  trust  is  liable  for  the 
additional  estate  tax  on  the  decedent's 
estate  that  becomes  due  at  the  time  of 
the  termination  due  to  the  trust's  failure 
to  comply  with  section  2056A. 

Comments  were  received  criticizing 
the  rule  contained  in  §  20.2056A-4(b)(5) 
of  the  proposed  regulations,  that  a 
transfer  of  property  by  the  surviving 
spouse  or  the  decedent's  executor  to  a 
QDOT  created  by  the  spouse  pursuant  to 
section  2056(d)(2)(B)  is  treated  as  a 
transfer  from  the  decedent  solely  for 
purposes  of  section  2056(d)(2)(A).  For 
all  other  purposes,  e.g.,  income,  gift, 
estate,  generation-skipping  transfer  tax 
and  section  1491,  the  proposed 
regulations  provide  that  the  property  is 
treated  as  passing  from  the  surviving 
spouse  to  the  trust.  The  comments 
suggested  that  although  section 
2056A(b)(15)  provides  for  tax  exempt 
reimbursement  to  the  spouse  of  income 
taxes  paid  by  the  spouse  with  respect  to 
trust  items,  that  provision  should  not  be 
interpreted  as  acknowledging  that  all 
QDOTs  created  by  the  surviving  spouse 
or  by  the  decedent's  executor  are  grantor 
trusts  for  income  tax  purposes. 

The  final  regulations  retain  the  rule 
that  the  surviving  spouse  is  treated  as 
the  transferor  of  the  property  transferred 
to  a  QDOT  pursuant  to  section 
2056(d)(2)(B).  It  is  believed  that  this 
treatment  is  consistent  with 
Congressional  intent,  as  evidenced  by 
section  2056A(b)(15).  However,  because 
of  the  potentially  unanticipated  result  in 
the  case  of  completed  transfers  to  trusts 
by  the  surviving  spouse  where  the 
spouse  retains  an  income  interest, 
§  25.2702-l(c)  of  the  regulations  is 
amended  by  this  document  to  provide 
that  property  assigned  or  transferred  to 
a  QIXJT  by  the  surviving  spouse,  where 
the  surviving  spouse  retains  an  income 
interest  in  the  transferred  property,  is 
not  subject  to  the  special  valuation  rules 
of  section  2702.  See  §25.2702-l(c)(8). 
The  final  regulations  also  provide  that 
the  surviving  spouse  is  not  considered 
the  transferor  of  propierty  to  a  QDOT  if 
the  transfer  by  the  spouse  constitutes  a 
transfer  that  satisfies  the  requirements 
of  section  2518(c)(3). 

Section  20.2056A^(b)  of  the 
proposed  regulations  provide  that  if 
property  is  transferred  or  assigned  to  a 


QDOT  by  the  surviving  spouse  pursuant 
to  section  2056(d)(2)(B),  the  QDOT  need 
not  be  a  trust  that  would  otherwise 
qualify  for  a  marital  deduction  under 
section  2056(a).  A  question  has  been 
raised  whether  this  rule  applies 
regardless  of  whether  the  trust  was 
created  by  the  decedent  during  life  or  by 
will,  by  the  surviving  spouse,  or  by  the 
decedent's  executor.  Accordingly,  the 
final  regulations  clarify  that  if  the 
spouse  transfers  property  to  a  QDOT 
pursuant  to  section  2056(d)(2)(B),  the 
transferee  trust  need  not  (with  one 
exception)  be  in  a  form  necessary  to 
qualify  for  a  marital  deduction  under 
section  2056(a)  regardless  of  whether 
the  trust  is  created  by  the  decedent,  the 
surviving  spouse  or  the  decedent's 
executor.  However,  the  final  regulations 
provide  that,  once  funded,  100  percent 
of  the  transferee  trust  must  consist  of 
assets  that  qualify  for  the  marital 
deduction  under  the  Code.  This  rule  is 
necessary  to  avoid  complicated  tracing 
issues  under  section  2056A(b)(l). 
Therefore,  if  the  decedent  also 
bequeaths  property  to  the  trust  under 
his  will,  the  trust  will  need  to  conform 
to  the  marital  trust  requirements  in 
order  that  all  of  the  trust  property 
qualifies  for  the  marital  deduction 
under  section  2056(a). 

Section  20.2056A-4(b)(3)  of  the 
proposed  regulations  provide  that  only 
assets  passing  from  the  decedent  to  the 
spouse  that  are  included  in  the 
decedent's  gross  estate  may  be 
transferred  or  assigned  to  a  QDOT.  The 
language  of  the  proposed  regulations 
could  be  viewed  as  providing  that  assets 
originally  owned  at  any  time  by  the 
surviving  spouse  cannot  be  assigned  to 
the  QDOT,  even  if  those  assets  in  fact 
are  included  in  the  decedent's  gross 
estate.  For  example,  a  question  has  been 
raised  whether  property  ovmed  by  the 
surviving  spouse  that  was  transferred  to 
the  decedent  and  then  subsequently 
bequeathed  to  the  surviving  spouse 
could  be  transferred  or  assigned  to  a 
QDOT.  In  order  to  address  this  concern, 
the  final  regulations  have  been  clarified 
to  provide  that  the  surviving  spouse 
may  transfer  or  assign  to  the  QDOT  any 
property  included  in  the  decedent's 
gross  estate  and  passing  to  the  spouse  at 
death.  However,  the  spouse  may  not 
transfer  property  owned  by  the  spouse 
at  the  time  of  the  decedent's  death,  in 
lieu  of  property  passing  from  the 
decedent. 

In  response  to  comments,  the  final 
regulations  specifically  address  the 
transfer  or  assignment  of  property  to  a 
QDOT  in  the  case  of  the  death  or 
incompetency  of  the  surviving  spouse. 
The  final  regulations  provide  that  the 
transfer  or  assignment  of  property  to  a 
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QPOT  may  be  made  by  either  the 
surviving  spouse,  the  surviving  spouse's 
legal  representative  (if  the  surviving 
spouse  is  incompetent),  or  by  the 
surviving  spouse's  executor  (if  the 
surviving  spouse  subsequently  dies). 

Comments  were  received  suggesting 
that  the  method  adopted  in  §  20.2056A- 
4(c)(4)  of  the  proposed  regulations  for 
computing  the  "corpus  portion"  of  a 
nonassignable  annuity  payment  be 
revised.  The  comments  suggested  that 
the  corpus  portion  of  each  payment 
should  be  computed  based  on  that 
portion  of  each  pajrment  excluded  from 
the  spouse's  income  under  section  72. 
Alternatively,  it  was  suggested  that  the 
determination  of  the  corpus  portion 
should  be  keyed  to  the  threshold  for 
imposition  of  the  section  4980A  excise 
tax  on  excess  distributions  (generally 
amounts  distributed  in  excess  of 
$150,000).  Both  of  these  suggestions 
were  rejected.  The  methodology  in  the 
regulations  is  designed  to  realistically 
approximate  the  portion  of  each 
pajrment  representing  income  and 
corpus  based  on  the  present  value  of  the 
benefit,  the  expected  term  of  the 
annuity,  and  the  assumed  rate  of  return. 
On  the  other  hand,  basing  the 
determination  on  the  extent  to  which 
each  payment  is  included  in  the 
spouse's  income  would  produce 
arbitrary  and  unrealistic  results.  For 
example,  in  the  case  of  a 
noncontributory  qualified  plan,  the 
entire  payment  will  be  includible  in 
gross  income  and  thus  no  portion  would 
be  allocated  to  corpus.  Similarly,  under 
the  section  4960A  approach,  the  first 
$150,000  of  payments  will  be  arbitrarily 
allocated  to  income  regardless  of  the 
amoiwt  of  the  total  annual  payment.  It 
is  believed  that  neither  of  these  methods 
provides  an  accurate  or  realistic 
measiue  of  the  income  or  corpus  portion 
of  each  payment. 

Guidance  was  requested  regarding 
whether  an  individual  retirement 
account  (IRA)  described  in  sectipn 
408(a)  is  a  nonassignable  annuity  or 
other  arrangement  eligible  for  the 
procedures  contained  in  §  20.2056A- 
4(c).  In  general,  individual  retirement 
accounts  under  section  406(a)  are 
assignable  but  individual  retirement 
annuities  under  section  408(b)  are  not 
assignable  (and  thus,  are  eligible  for  the 
special  procedures  described  in 
§20.2056A-4(c)).  However,  if  an 
individual  retirement  accoimt  is 
assigned  to  a  trust  with  respect  to  which 
the  surviving  spouse  is  not  treated  as 
the  owner  imder  section  671  et  seq. 
(providing  rules  for  the  treatment  of 
grantor  trusts),  then  the  entire  account 
balance  is  treated  as  a  distribution  to  the 
spouse  includible  in  the  spouse's  gross 


income  under  section  408(d)  in  the 
taxable  year  in  which  the  assigiunent  is 
made. 

In  view  of  this  significant  tax  burden 
attendant  to  the  assignment  of  an 
individual  retirement  account  to  a 
nongrantor  trust,  the  final  regulations 
allow  the  spouse  to  treat  the  individual 
retirement  account  as  nonassignable  for 
purposes  of  §  20.2056A-4(c)  and  thus, 
eligible  for  the  procedures  contained  in 
that  section.  However,  if  the  spouse 
does  assign  the  individual  retirement 
account  to  a  trust  pursuant  to 
§§20.2056A-2(b)(2)  and  20.2056A-4(b) 
(either  a  grantor  trust  or  a  nongrantor 
trust),  then  §  20.2056A-4(b)(7) 
(providing  that  an  assignment  of  an 
assignable  annuity  or  other  arrangement 
to  a  trust  is  treated  as  a  transfer  of  the 
property  to  a  QIX)T  regardless  of  the 
method  of  payment  actually  elected) 
will  apply.  Thus,  under  the  final 
regulations,  if  the  individual  retirement 
account  is  assignable,  the  spouse  has  the 
option  of  either  assigning  the  individual 
retirement  account  to  a  QDOT,  or  using 
*the  procediues  contained  in 
§20.2056A-4(c). 

In  response  to  comments,  §  20. 2056 A- 
4(c)  of  the  proposed  regulations  has 
been  modified  to  provide  that  if  the 
financial  cinnunstances  of  the  spouse 
are  such  that  an  amoimt  equal  to  all  or 
a  part  of  the  corpus  portion  of  a 
nonassignable  annuity  payment 
received  by  the  spouse  would  be  eligible 
for  a  hardship  exemption  (as  defined  in 
§  20.2056A-5(c)),  if  paid  from  a  QDOT, 
then  all  or  a  corresponding  part  of  the 
payment  will  be  exempt  from  the 
roUover  or  the  tax  payment 
requirements,  depending  upon  which 
option  is  selected  by  the  spouse. 

In  response  to  comments,  the 
agreements  required  under  §  20.2056A- 
4(c)  of  the  proposed  regulations 
(pertaining  to  the  spouse's  undertaking 
to  roll  over  nonassignable  annuity 
payments  to  a  QDOT  or  pay  a  section 
2056A  estate  tax  on  each  payment)  have 
been  revised.  In  the  final  regulations, 
both  forms  of  agreements  provide  that  in 
the  event  of  a  failiue  to  timely  file  the 
Form  706-QDT  or  a  failure  to  either  (1) 
timely  pay  the  section  2056A  estate  tax 
on  the  corpus  portion  of  the  annuity 
payment,  or  (2)  timely  roll  over  the 
corpus  portion  to  a  QDOT,  the  siuviving 
spouse  may  make  an  application  for 
relief  under  §  301.9100-1  of  the 
Procedure  and  Administration 
Regulations,  from  the  consequences  of 
the  failiu«s.  This  is  in  lieu  of  the 
automatic  acceleration  of  the  balance  of 
the  section  2056A  estate  tax  as  provided 
in  the  proposed  regulations. 

Under  tne  proposed  regulations,  both 
forms  of  agreements  provided  that  the 


surviving  spouse  must  agree,  at  the 
request  of  the  District  Director  (or  the 
Assistant  Commissioner  (International) 
in  the  case  of  a  surviving  spouse  of  a 
nonresident  alien  decedent  or  a 
siuviving  spouse  of  a  United  States 
citizen  who  died  domiciled  outside  the 
United  States)  to  enter  into  a  seciuity 
agreement  to  seciue  the  spouse's 
undertakings  under  the  agreement. 
Comments  were  received  objecting  to 
the  open-ended  nature  of  this  security 
requirement.  In  response  to  these 
comments,  the  final  regulations  have 
been  amended  so  that  this  provision 
applies  only  in  those  cases  in  which  the 
plan  or  arrangement  from  which  the 
annuity  will  be  paid  is  established  and 
administered  by  a  person  or  entity  that 
is  located  outside  of  the  United  States. 
In  the  case  of  these  foreign  plans, 
additional  security  requirements  may  be 
necessary  to  assure  collectibility  of  the 
section  2056A  estate  tax. 

F.  Section  20.2056 A-5    Imposition  of 
the  Section  2056A  Estate  Tax 

-  Comments  were  received  regarding 
§  20.2056A-5(c)(2)  of  the  proposed 
regulations  which  provides  that  items 
will  be  characterized  as  "income"  for 
purposes  of  section  2056A(b)(3)(A)  and 
section  2056A(c)(2)  based  on  applicable 
state  law,  regardless  of  the  terms  of  the 
instrument.  Commentators  maintained 
that  this  provision  created  unnecessary 
complexity  in  the  administration  of 
QDOTs  in  jurisdictions  with  no  statutes 
governing  allocation  of  receipts  between 
principal  and  income.  The 
commentators  suggested  that  if  local  law 
or  statutory  law  is  silent  regarding 
treatment  of  an  itran,  the  allocation  of 
the  item  should  be  based  on  the  terms 
of  the  governing  instrument  with  certain 
specified  exclusions  (such  as  capital 
gains).  This  suggestion  was  not  adopted, 
in  part,  because  the  grant  of  this  broad 
discretion  would  not  be  consistent  with 
the  legislative  history  underlying 
section  2056A(b)(l).  Instead,  the  final 
regulations  provide  that  when  local  law 
is  silent,  reference  will  be  made  to 
general  principles  of  law  (such  as,  for 
example,  the  Uniform  Principal  and 
Income  Act)  and  that  these  principles 
will  override  any  provisions  to  the 
contrary  in  the  governing  instrument.  In 
addition,  the  final  regulations  provide 
that  for  purposes  of  section 
2056A(b)(3)(A).  "income"  does  not 
include  (in  addition  to  the  exclusion  for 
capital  gains)  items  constituting  income 
in  respect  of  a  decedent  under  section 
691,  regardless  of  the  characterization 
thereof  imder  local  law,  except  to  the 
extent  provided  in  administrative 
guidance  pubhshed  by  the  Service.  The 
IRS  added  this  exclusion  because  it  is 
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believed  that  local  law  may 
inappropriately  characterize  certain 
items  of  IRD  (income  in  respect  of  a 
decedent)  as  income,  contrary  to  the 
purposes  of  section  2056A,  and  it  was 
determined  that  exceptions  to  this  rule 
of  exclusion  should  be  made  on  a  case 
by  case  basis.  However,  in  cases  where 
a  QDOT  is  designated  by  the  decedent 
as  a  beneficiary  of  a  pension  or  profit 
sharing  plan  described  in  section  401(a), 
or  an  individual  retirement  account  or 
annuity  described  in  section  408,  the 
proceeds  of  which  are  payable  to  the 
QDOT  in  the  form  of  an  annuity,  the 
final  regulations  provide  that  any 
payments  received  by  the  QEXJT  may  be 
allocated  between  income  and  corpus 
using  the  method  prescribed  under 
§  20.2056A-4(c)  for  determining  the 
corpus  and  income  portion  of  an 
annuity  payment. 

A  comment  was  received 
recommending  revision  of  §  20.2056A- 
5(c)(3)  of  the  proposed  regulations  to 
specifically  authorize  nontaxable 
reimbursement  to  the  spouse  for  income 
taxes  for  which  the  spouse  is  liable  if 
the  spouse  receives  a  lump  siun 
distribution  from  a  qualified  plan  and 
assigns  the  distribution  to  the  QDOT.  In 
response  to  this  comment,  the  final 
regulations  have  been  modified  to 
provide  that  amoimts  paid  from  the 
QDOT  to  reimburse  the  spouse  for  such 
income  taxes  are  not  subject  to  the 
section  2056A  estate  tax.  In  addition, 
the  provisions  for  nontaxable 
distributions  to  the  spouse  contained  in 
section  2056A(b)(15)  (regarding 
reimbursement  for  certain  income  taxes 
paid  by  the  spouse)  have  been 
incorporated  into  §  20.2056A-5(c)(3)  of 
the  final  regulations  to  ensure 
completeness.  With  respect  to  the 
amount  of  the  reimbursement,  the  final 
regulations  provide  that  the  amount  of 
tax  eligible  for  reimbursement  is  the 
difference  between  the  income  tax 
liability  of  the  spouse  (as  reported  on 
the  spouse's  income  tax  retiun)  and  the 
spouse's  income  tax  liability  determined 
as  if  the  item  had  not  been  included  in 
the  spouse's  gross  income  in  the 
applicable  taxable  year. 

In  response  to  comments,  the 
definition  of  a  hardship  distribution  has 
been  expanded.  Under  the  final 
regulations,  a  distribution  to  the  spouse 
is  deemed  made  on  account  of  hardship 
if  the  distribution  is  made  to  the  spouse 
from  the  QDOT  in  response  to  an 
immediate  and  substantial  financial 
need  relating  to  the  spouse's  health, 
maintenance,  3ducation  or  support,  or 
the  health,  education,  maintenance  or 
support  of  any  person  that  the  surviving 
spouse  is  legally  obligated  to  support. 


One  comment  suggested  modifying 
the  regulations  to  provide  that  in 
making  a  distribution,  the  trustee  may 
rely  upon  a  statement  by  the  siuviving 
spouse  claiming  hardship  under  the 
regulations.  It  was  decided  that  this 
change  not  be  made.  Trustees  must 
frequently  make  decisions  concerning 
whether  a  distribution  is  warranted 
under  a  particular  standard  under  the 
trust  document.  It  is  believed  that  a 
QDOT  presents  no  special 
circumstances  that  would  justify  a 
deviation  from  normal  fiduciary 
practices  imder  these  cinnunstances. 

Language  has  been  added  to  the  final 
regulations  to  further  clarify  what  assets 
are  considered  "reasonably  available"  to 
the  surviving  spouse  for  purposes  of 
determining  whether  the  assets  must  be 
liquidated  before  a  hardship 
distribution  may  be  made.  The  final 
regulations  provide  that  assets  such  as 
closely  held  business  interests,  real 
estate  and  tangible  personalty  are  not 
considered  assets  that  are  reasonably 
available. 

G.  Section  20.2056A-6    Amount  of  Tax 

Under  the  proposed  regulations,  in 
computing  the  estate  tax  imposed  under 
section  2056A(b)(l)(B)  on  the  death  of 
the  surviving  spouse,  a  credit  for  state 
or  foreign  death  taxes  imder  sections 
2011  or  2014,  respectively,  is  allowable 
only  if  the  state  or  foreign  lurisdiction 
actually  imposed  additional  tax  on  the 
QDOT  at  the  time  of  the  taxable  event 
(i.e.,  only  if  the  jurisdiction  had  a 
statutory  provision  similar  in  effect  to 
section  2056 A).  A  comment  was 
received  that  this  limitation  was 
inappropriate  and  was  not  consistent 
with  the  legislative  history  underlying 
section  2056A(b)(10).  See  136  Cong. 
Rec.  H7147  (daily  ed.  Aug.  3,  1990).  In 
response  to  this  comment,  the  final 
regulations  provide  that  if  state  or 
foreign  death  taxes  are  paid  by  the 
surviving  spouse's  estate  with  respect  to 
the  QDOT  (because  the  QDOT  is 
included  in  the  surviving  spouse's  gross 
estate  for  state  or  foreign  tax  purposes), 
the  taxes  are  creditable  to  the  extent 
provided  in  sections  2011  or  2014  in 
computing  the  section  2056A  estate  tax. 
In  addition,  the  final  regulations 
provide  that  state  or  foreign  death  taxes 
previously  paid  by  the  decedent/ 
transferor's  estate  are  also  creditable 
within  the  section  2011  or  2014 
framework.  A  new  example  has  been 
added  to  the  final  regulations  to 
illustrate  this  application  of  the  state 
death  tax  credit. 


H.  Section  20.2056A-7    Alhwance  of 
Prior  Transfer  Credit  Under  Section 
2013 

The  proposed  regulations  provided 
that  the  "first  limitation"  in  determining 
the  allowable  section  2013  credit  with 
respect  to  the  section  2056A  estate  tax 
imposed  on  the  spouse's  death  is 
deemed  to  be  the  section  2056A  estate 
tax  imposed.  This  approach  was 
adopted  to  avoid  certain  computational 
and  interpretative  problems  that  would 
be  presented  if  the  methodology 
described  in  section  2013(b)  and 
§  20.2013-2  was  used.  The  final 

Tlations  retain  this  approach, 
order  to  ensure  consistency,  the 
final  regulations  adopt  two  additional 
modifications  to  the  section  2013  regime 
in  computing  the  allowable  credit  with 
respect  to  the  section  2056A  estate  tax. 
Under  §20.2013^(a),  the  amount  of  the 
transfer,  based  on  which  the  "first 
limitation"  and  "second  limitation"  are 
determined,  is  the  value  at  which  the 
property  was  included  in  the 
transferor's  gross  estate.  Further,  under 
§  20.2013-4(b),  the  amount  of  the 
transfer  is  reduced  by  any  estate  and 
inheritance  taxes  payable  out  of  the 
property  transferred  to  the  transferee 
decedent.  However,  under  §  20.2056A- 
7,  the  "first  Umitation"  is  the  amount  of 
the  section  2056A  estate  tax  determined 
based  on  the  value  of  the  QEXDT  on  the 
death  of  the  transferee  spouse  and  any 
corpus  distributions  made  prior  to  that 
time  that  were  subject  to  tax  under 
section  2056A(b)(l)(A).  This  same  value 
should  be  used  in  determining  the 
"second  limitation."  Further,  since  the 
entire  value  of  the  QDOT,  unreduced  by 
the  amount  of  the  section  2056  A  estate 
tax,  is  included  in  the  transferee 
spouse's  gross  estate  (see  section 
2053(c)(1)(B)),  this  amount  (uiu«duced 
by  the  section  2056A  estate  tax)  should 
be  used  in  determining  the  "second 
limitation".  Otherwise,  the  credit 
mechanism  will  not  adequately  avoid 
the  double  taxation  the  credit  was 
intended  to  alleviate  in  the  case  of 
property  which  has  appreciated  since 
the  death  of  the  first  decedent,  and 
would  confer  an  unintended  windfall  in 
the  case  of  property  which  has  declined 
in  value.  Accordingly,  the  final 
regulations  provide  diat,  for  purposes  of 
the  "second  limitation"  as  described  in 
section  2013(c),  the  value  of  the 
property  transferred  to  the  decedent  is 
the  value  of  the  QDOT  on  the  date  of 
death  of  the  surviving  spouse.  This 
value  is  not  reduced  by  the  section 
2056A  estate  tax  imposed  at  the  time  of 
the  spouse's  death.  An  example  has 
been  added  illustrating  the  computation 
of  the  prior  transfer  credit. 
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/.  Section  20.2056A-8    Special  Rules 
for  Joint  Property 

Several  comments  were  received 
concerning  the  proper  interpretation  of 
sections  2056(d)(1)  and  2056(d)(2) 
where  joint  property  passing  to  a  spouse 
is  transferred  by  the  spouse  to  a  QDOT. 
Section  2056(d)(1)  provides  that  if  the 
surviving  spouse  is  not  a  citizen  then, 
except  as  provided  in  section 
2056(d)(2),  no  marital  deduction  is 
allowed  and  section  2040(a),  rather  than 
section  2040(b),  applies  in  determining 
the  extent  to  which  the  joint  property  is 
included  in  the  decedent's  gross  estate. 
Section  2056(d)(2)  provides,  inter  alia, 
that  section  2056(d)(1)  does  not  apply  to 
any  property  passing  to  a  QDOT. 
Comments  have  been  received 
suggesting  that  under  a  literal 
interpretation  of  these  provisions,  if 
joint  property  includible  in  the 
decedent's  gross  estate  is  transferred  by 
the  surviving  spouse  to  a  QDOT,  the 
provisions  of  section  2056(d)(l)(6)  do 
not  apply  and,  therefore,  section  2040(b) 
(and  not  section  2040(a))  would  apply  to 
determine  the  extent  to  whidi  the  joint 
property  is  included  in  the  gross  estate. 
The  final  regulations  do  not  adopt  this 
comment.  The  statutory  provisions 
should  be  interpreted  as  providing  that 
section  2040(a)  applies  in  all  events  in 
determining  the  extent  to  which  spousal 
joint  property  is  includible  in  the  gross 
estate,  regardless  of  whether  the  spouse 
transfers  the  property  to  a  QDOT.  Under 
section  2056(d)(2),  any  property  so 
includible  will  qualify  for  the  marital 
deduction  if  it  is  timely  transferred  to  a 
QDOT.  The  result  of  the  suggested 
interpretation  would  be  circidar  in 
effect:  the  gross  estate  would  be 
continually  reduced  by  transfers  of 
property  to  the  QDOT  and  the  size  of 
the  gross  estate  would  affect  the  amount 
that  would  need  to  be  transferred  to  the 
QDOT  so  that  no  net  estate  tax  would 
be  due. 

Commentators  requested  clarification 
of  the  "consideration  furnished"  rule 
contained  in  §  20.2056A-8(a)(2)  of  the 
proposed  regulations  has  been  clarified. 
This  rule  provided  that  for  piuposes  of 
applying  section  2040(a),  in  determining 
the  amount  of  consideration  furnished 
by  the  surviving  spouse,  any 
consideration  furnished  by  the  decedent 
with  respect  to  the  acquisition  of  the 
property  before  July  14, 1988,  is  treated 
as  consideration  furnished  by  the 
surviving  spouse  to  the  extent  that  the 
consideration  was  treated  as  a  gift  to  the 
spouse  under  section  2511,  or  to  the 
extent  that  the  decedent  elected  to  treat 
the  transfer  as  a  gift  to  the  spouse  under 
section  2515  (prior  to  repeal  by  the 
Economic  Recovery  Tax  Act  of  1981). 


Under  the  proposed  regulations,  this 
special  rule  was  applicable  only  if  the 
donor  spouse  predeceased  the  donee 
spouse.  The  final  regulations  clarify  that 
in  cases  where  the  donee  spouse 
predeceases  the  donor  spouse,  the 
amount  treated  as  a  gift  to  the  decedent/ 
donee  spouse  on  the  creation  of  the 
tenancy  is  not  treated  as  the  donee 
spouse's  contribution  towards  the 
acquisition  of  the  property  for  purposes 
of  section  2040(a).  Thus,  if  the  donee 
spouse  provided  no  other  considwation 
towards  the  acquisition  of  the  property, 
no  part  of  the  property  would  be 
includible  in  the  decedent/donee's  gross 
estate  imder  section  2040(a).  No 
inference  is  intended  as  to  the 
applicable  rules  in  effect  prior  to  the 
effective  date  of  these  regulations.  Two 
additional  examples  have  been  added  to 
further  illustrate  the  application  of  the 
joint  property  rules. 

/.  Section  20.2056A-9    Designated  Filer 

In  response  to  comments,  the  time 
period  accorded  the  U.S.  Trustee  for 
submitting  Schedule  B,  Form  706-QDT, 
to  the  Designated  Filer  has  been 
increased  from  thirty  to  sixty  days  prior 
to  the  due  date  for  filing  the  return. 
Also,  in  response  to  comments,  the  rule 
in  the  proposed  regulations  that  the 
Designated  Filer  may  allocate  the 
section  20S6A  estate  tax  among  the 
various  QEXDTs  in  the  Designated  Fifer's 
discretion  has  been  modified.  The  final 
regulations  provide  that  the  tax  due 
from  each  QDOT  is  allocated  on  a  pro 
rata  basis  (based  on  the  ratio  of  the 
amount  of  the  respective  taxable  events 
in  each  QDOT  to  the  amount  of  all  such 
taxable  events),  unless  a  different 
allocation  is  required  in  the  governing 
instrument  or  under  local  law. 

In  response  to  comments  suggesting 
that  the  regulations  provide  guidance  in 
the  event  that  the  Designated  Filer 
ceases  to  qualify  as  a  U.S.  Trustee,  the 
final  regulations  provide  that  imless  the 
decedent  has  provided  for  a  successor 
Designated  Filer,  if  the  Etosignated  Filer 
ceases  to  qualify  as  a  U.S.  Trustee  or 
otherwise  becomes  imable  to  serve  as 
the  Designated  Filer,  the  remaining 
trustees  are  required  to  select  a 
qualifying  successor  Designated  Filer 
(who  is  also  a  U.S.  Trustee)  prior  to  the 
due  date  for  the  filing  of  the  next  Form 
706-QDT.  Failiue  to  select  a  successor 
Designated  Filer  will  result  in  the 
application  of  section  2056A(b)(2)(C). 

K.  Section  20.2056A-1 1     Filing 
Requirements  and  Payment  of  Section 
2056A  Estate  Tax 

Comments  were  received  suggesting 
that  in  the  case  of  multiple  QDOTs  with 
respect  to  the  same  decedent,  the  extent 


of  the  trustees'  liability  for  the  amount 
of  the  section  2056A  estate  tax  should 
be  clarified.  It  was  suggested  that  a 
trustee  should  be  personally  liable  for 
the  amount  of  any  section  2056A  estate 
tax  imposed  on  any  taxable  event  with 
respect  to  that  trustee's  trust,  but  should 
not  be  personally  liable  for  tax  imposed 
on  the  other  trusts  with  respect  to  that 
decedent.  In  response  to  this  comment, 
the  trustee  liability  provisions  of 
§  20.2056A-ll(d)  of  the  proposed 
regulations  have  been  modified.  In  the 
case  of  multiple  QDOTs  with  respect  to 
the  same  decedent,  each  trustee  of  a 
QDOT  is  personally  liable  for  the 
amount  of  the  tax  imposed  on  any 
taxable  event  with  respect  to  that 
trustee's  QDOT  and  a  trustee  is  not 
personally  liable  for  tax  imposed  with 
respect  to  taxable  events  involving 
QCIOTs  of  which  that  person  is  not  a 
trustee.  However,  the  assets  of  a  trust 
would  be  subject  to  collection  for  the 
section  2056A  estate  tax  due  with 
respect  to  any  other  trust  with  respect 
to  mat  decedent. 

L  Section  25.2523(i)-l    Disallowance 
of  Gift  Tax  Marital  Deduction  When 
Spouse  Is  Not  a  United  States  Citizen 

Comments  were  received  concerning 
the  conclusion  in  example  4  under 
§25.2523(i)-l(d)  of  the  proposed 
regulations.  This  example  involves  the 
transfer  in  trust  to  a  noncitizen  spouse 
with  income  payable  to  the  spouse  for 
hfe  and  remainder  to  the  children  of  the 
donor.  As  proposed,  the  example 
concludes  that  the  transfer  is  eligible  for 
the  $100,000  annual  exclusion  based  on 
the  rationale  that  if  the  donee  were  a 
citizen,  the  gift  would  qualify  for  a 
marital  deduction  if  a  qualified 
terminable  interest  property  election 
were  made.  In  response  to  the 
comments  on  this  issue,  the  IRS  has 
concluded  that  this  result  is  not 
consistent  with  the  statute  because  the 
gift  does  not  qualify  for  the  marital 
deduction  "but  for"  the  application  of 
section  2523(i)(l).  See  section 
2523(i)(2).  The  gift  only  qualifies  for  the 
marital  deduction  if  an  election  is  made 
under  section  2523(f)(4)  to  treat  the  trust 
as  qualified  terminable  interest 
property.  This  election  is  not  available 
if  the  donee  spouse  is  not  a  United 
States  citizen.  The  statutory  requirement 
that  only  gifts  that  would  have  qualified 
for  the  marital  deduction  but  for  section 
2523(i)  are  eligible  for  the  increased 
annual  exclusion  is  intended  to  ensure 
that  only  gifts  that  would  be  includible 
in  the  spouse's  gross  estate  at  death  (if 
the  spouse  were  a  United  States  citizen) 
qualify  for  the  increased  exclusion.  This 
was  not  the  case  in  the  example  as 
proposed  and,  as  a  result,  the 
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conclusion  in  the  example  has  been 
changed. 

M.  Section  25.2523(i)-2    Treatment  of 
Spousal  Joint  Tenancy  Property  Where 
One  Spouse  Is  Not  a  United  States 
Citizen 

Section  2523(i)(3)  provides  that  the 
rules  of  section  2515  prior  to  repeal  by 
the  Economic  Recovery  Tax  Act  of  1981 
shall  generally  apply  if  the  donee 
spouse  is  not  a  United  States  citizen, 
llie  provision  is  effective  for  gifts  made 
after  July  14, 1988. 

In  response  to  comments,  the  final 
regulations  imder  §  25.2523(i)-2(b)  have 
been  expanded  to  more  fully  describe 
the  consequences  of  terminations  of 
tenancies  by  the  entirety  and  joint 
tenancies  after  July  13, 1988,  where  the 
donee  spouse  is  not  a  United  States 
citizen.  As  prescribed  by  statute,  the  gift 
tax  consequences  of  the  termination  are 
governed  by  the  principles  of  section 
2515  (prior  to  repeal)  and  the 
regulations  thereunder.  Generally, 
under  these  rules,  the  gift  tax 
consequences  were  dependent  on 
whether  or  not  the  creation  of  the 
tenancy  was  initially  treated  as  a  gift 
under  section  2515(a).  Questions  have 
been  raised  regarding  the  gift  tax 
treatment  for  terminations  of  tenancies 
that  were  created  after  1981  and  before 
July  14, 1988.  During  this  time  period, 
section  2515  was  not  applicable  and  the 
generic  principles  of  section  2511 
governed  the  gift  tax  treatment  of  the 
creation  of  a  joint  tenancy  or  tenancy  by 
the  entirety.  Accordingly,  in  response  to 
these  comments,  the  fhial  regulations 
provide  that,  in  the  case  of  a  termination 
on  or  after  July  14, 1988,  of  a  tenancy 
by  the  entirety  or  a  joint  tenancy  that 
was  created  after  1981  and  before  July 
14, 1988,  if  the  creation  of  the  tenancy 
was  treated  as  a  gift  to  the  noncitizen 
donee  spouse  imder  section  2511  then, 
upon  termination  of  the  tenancy,  the 
value  of  the  property  treated  as  a  gift 
upon  creation  of  the  tenancy  is  treated 
as  consideration  originally  belonging  to 
the  noncitizen  spouse  and  never 
acquired  by  the  noncitizen  spouse  from 
the  donor  spouse.  With  respect  to  the 
termination  on  or  after  July  14, 1988,  of 
a  tenancy  by  the  entirefy  or  joint 
tenancy  created  after  1954  and  before 
1982  (diuing  which  period  section  2515 
applied),  the  consequences  of 
termination  are  determined  under  the 
rules  of  section  2515  and  the  regulations 
thereimder. 

Special  Anaijrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 


assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  B.  Hurwitz,  Office 
of  Assistant  Chief  Coimsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  Other 
personnel  ftxim  the  IRS  and  Treasury 
Department  participated  in  developing 
these  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1,  20,  25, 
and  602  are  amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  •  *  * 

Par.  2.  §  1.1015-5  is  amended  as 
follows: 

a.  The  headings  for  paragraphs  (a)  and 
(b)  are  revised. 

b.  Paragraph  (c)  is  redesignated  as 
paragraph  (d). 

c.  A  new  paragraph  (c)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§l.101&-6    Increased  basis  for  gift  tax 
paid. 

(a)  General  rule  in  the  case  of  gifts 
made   on   or  before  December  31. 
1976.  *  *  * 

•        •        •        •        * 


(b)  Amount  of  gift  tax  paid  with 
respect  to  gifts  made  on  or  before 
December  31, 1976.  •  *  • 

(c)  Special  rule  for  increased  basis  for 
gift  tax  paid  in  the  case  of  gifts  made 
after  December  31,  1976— (1)  In  general. 
With  respect  to  gifts  made  after 
December  31, 1976  (other  than  gifts 
between  spouses  described  in  section 
1015(e)),  the  increase  in  basis  for  gift  tax 
paid  is  determined  under  section 
1015(d)(6).  Under  section  1015(d)(6)(A), 
the  increase  in  basis  with  respect  to  gift 
tax  paid  is  limited  to  the  amount  (not  in 
excess  of  the  amount  of  gift  tax  paid) 
that  bears  the  same  ratio  to  the  amount 
of  gift  tax  paid  as  the  net  appreciation 
in  value  of  the  gift  bears  to  the  amount 
of  the  gift. 

(2)  Amount  of  gift.  In  general,  for 
purposes  of  section  1015(d)(6)(A)(u).  the 
amount  of  the  gift  is  determined  in 
conformance  with  the  provisions  of 
paragraph  (b)  of  this  section.  Thus,  the 
amount  of  the  gift  is  the  amount 
included  with  respect  to  the  gift  in 
determining  (for  purposes  of  section 
2503(a))  the  total  amount  of  gifts  made 
during  the  calendar  year  (or  calendar 
quarter  in  the  case  of  a  gift  made  on  or 
before  IDecember  31, 1981),  reduced  by 
the  amoimt  of  any  annual  exclusion 
allowable  with  respect  to  the  gift  under 
section  2503(b),  and  any  deductions 
allowed  with  respect  to  the  gift  under 
section  2522  (relating  to  the  charitable 
deduction)  and  section  2523  (relating  to 
the  marital  deduction).  Where  more 
than  one  gift  of  a  present  interest  in 
property  is  made  to  the  same  donee 
during  a  calendar  year,  the  annual 
exclusion  shall  apply  to  the  earUest  of 
such  gifts  in  point  of  time. 

(3)  Amount  of  gift  tax  paid  with 
respect  to  the  gift.  In  general,  for 
purposes  of  section  1015(d)(6),  the 
amount  of  gift  tax  paid  with  respect  to 
the  gift  is  determined  in  conformance 
with  the  provisions  of  paragraph  (b)  of 
this  section.  Where  more  than  one  gift 
is  made  by  the  donor  in  a  calendar  year 
(or  quarter  in  the  case  of  gifts  made  on 
or  before  December  31, 1981).  the 
amount  of  gift  tax  paid  with  respect  to 
any  specific  gift  made  diuing  that 
period  is  the  amount  which  bears  the 
same  ratio  to  the  total  gift  tax  paid  for 
that  period  (determined  after  reduction 
for  any  gift  tax  unified  credit  available 
under  section  2505)  as  the  amount  of 
the  gift  (computed  as  described  in 
paragraph  (c)(2)  of  this  section)  bears  to 
the  total  taxable  gifts  for  the  period. 

(4)  Qualified  domestic  trusts.  For 
purposes  of  section  1015(d)(6),  in  the 
case  of  a  qualified  domestic  trust 
(QDOT)  described  in  section  2056A(a), 
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any  distribution  during  the  noncitizen 
surviving  spouse's  lifetime  with  respect 
to  which  a  tax  is  imposed  under  section 
2056A(b)(l)(A)  is  treated  as  a  transfer  by 
gift,  and  any  estate  tax  paid  on  the 
distribution  under  section 
2056A(b)(l)(A]  is  treated  as  a  gift  tax. 
The  rules  under  this  paragraph  apply  in 
determining  the  extent  to  which  the 
basis  in  the  assets  distributed  is 
increased  by  the  tax  imposed  under 
section  20S6A(b)(l)(A). 

(5)  Examples.  Application  of  the 
provisions  of  this  paragraph  (c)  may  be 
illustrated  by  the  following  examples: 

Examph  1.  (i)  Prior  to  1995,  X  exhausts  X's 
gift  tax  unified  credit  available  under  section 
2505.  In  1995.  X  makes  a  gift  to  Xs  child  Y. 
of  a  parcel  of  real  estate  having  a  fiair  market 
value  of  $100,000.  X's  adjusted  basis  in  the 
real  estate  immediately  before  making  the  gift 


was  S70,000.  Also  in  1995,  X  makes  a  gift  to 
X's  child  Z,  of  a  painting  having  a  fair  market 
value  of  $70,000.  X  timely  files  a  gift  tax 
retiim  for  1995  and  pays  gift  tax  in  the 
amount  of  $55,500,  computed  as  follows: 


Value  of  real  es- 
tate transferred 
to  Y 

.  $100,000 
lOJOOO 

• 

Less:  Annual  ex- 
clusion   „. 

Included  amount 
of  Rift  (C) 

S90.000 

Value  of  painting 
transferred  to  Z 

$70,000 
10,000 

Less:  annual  ex- 
clusion   

Included  amount 
of  gift 

•>••••••• 

60,000 

Total  in- 
cluded gifts 
(D)  

Total  gift  tax 
liability  for 
1995  gifts 
(B)  


$150,000 


$55,500 


(ii)  The  gift  tax  paid  with  respect  to  the  real 
estate  transferred  to  Y,  is  determined  as 
follows: 

$90,000  (C)  . 

: —^  X  $55,500  (B)  -  $33,300 

$150,000  (D) 

(iii)  (A)  The  amount  by  which  ^s  basis  in 
the  real  property  is  increased  is  determined 
as  follows: 


$30,000  (net  appreciation) 
$90,000  (amount  of  gift) 


X  $33.300 -$11,100 


(B)  ys  basis  in  the  real  property  is  $70,000 
plus  $11,100,  or  $81,100.  If  x  had  not 
exhausted  any  of  X's  unified  credit,  no  gift 
tax  would  have  been  paid  and,  as  a  result, 
Ys  basis  would  not  be  increased. 

Example  2.  (i)  X  dies  in  1995.  X's  spouse, 
Y,  is  not  a  United  States  citizen.  In  oider  to 


obtain  the  marital  deduction  for  property 
passing  to  X's  spouse,  X  established  a  QDOT 
in  Xs  will.  In  199i6,  the  trustee  of  the  QDOT 
makes  a  distribution  of  principal  from  the 
QDOT  in  the  form  of  shares  of  stock  having 
a  fair  market  value  of  $70,000  on  the  date  of 
distribution.  The  trustee's  basis  in  the  stock 


(determined  under  section  1014)  is  $50,000. 
An  estate  tax  is  imposed  on  the  distribution 
under  section  2056A(b)(l)(A)  in  the  amount 
$38,500,  and  is  paid.  Vs  basis  in  the  shares 
of  stock  is  increased  by  a  portion  of  the 
section  2056A  estate  tax  paid  determined  as 
follows: 


$20,000  (net  appreciation) 
$70,000  (distribution) 


X  $38,500  (section  20S6A  esute  tax)  -  $1 1 .000 


(ii)  Ys  basis  in  the  stock  is  $50,000  plus 
$11,000.  or  $61,000. 

(6)  Effective  date.  The  provisions  of 
this  paragraph  (c)  are  effective  for  gifts 
made  after  August  22, 1995. 


PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16. 1954 

Par.  3.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Aalfaority:  26  U.S.Q  7805.  *  •  * 

Par.  4.  In  §  20.2056-0,  the  table  of 
contents  is  amended  by: 

a.  Redesignating  the  entries  for 
§§20.2056(d)-l  and  20.2056(d)-2  as 
§§20.2056(d)-2  and  20.2056(d)-3. 
respectively. 

b.  Adding  a  new  entry  for 

§  20.2056(d)-l  to  read  as  follows: 

S  20.2056-0    Table  of  contents 


§ 20.2056(d)-l    Marital  deduction:  special 
rules  for  marital  deduction  if  surviving 
spouse  is  not  a  United  States  citizen. 

•        •        *        •        * 

Par.  5.  Sections  20.2056(d)-l  and 
20.2056(d)-2  are  redesignated  as 
§§20.2056(d)-2  and  20.2056(d)-3, 
respectively,  and  new  §  20.2056(d)-l  is 
added  to  read  as  follows: 

$20.2056(d)-l    Marital  deduction:  special 
rules  tor  nnarital  deduction  if  surviving 
spouse  Is  not  a  United  States  citizan. 

Rules  pertaining  to  the  application  of 
section  2056(d),  including  certain 
transition  rules,  are  contained  in 
§§20.2056A-1  tim)ugh  20.2056A-13. 

Par.  6.  Sections  20.2056A-0  through 
20.2056A-13  are  added  to  read  as 
follows: 

§20.2056A-0    Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  the  final  regulations  under 
§§20.2056A-1  through  20.2056A-13. 

§  20.2056A-1  Restrictions  on  allowance  of 
marital  deduction  if  surviving  spouse  is  not 
a  United  States  citizen. 

(a)  General  rule. 


(b)  Marital  deduction  allowed  if  resident 
spouse  becomes  citizen. 

(c)  Special  rules  in  the  case  of  qertain 
transfiers  subject  to  estate  and  gift  tax  treaties. 

§  20.2056A-2    Requirements  for  qualified 
domestic  trust. 

(a)  In  general. 

(b)  Qualified  marital  intnest  requirements. 

(1)  Property  passing  to  QDOT. 

(2)  Property  passing  outright  to  spouse. 

(3)  Property  passing  under  a 
nontransferable  plan  or  arrangement 

(c)  Statutory  requirements. 

(d)  [Reserved] 

§  20.2056 A-3    QDOT  election. 

(a)  General  rule. 

(b)  No  partial  elections. 

(c)  Protective  elections. 

(d)  Maimer  of  election. 

§  20.2056A-4    Procedures  for  conforming 
marital  trusts  and  nontrust  marital  transfers 
to  the  requirements  of  a  qualified  domestic 
trust. 

(a)  Marital  trusts. 

(1)  In  general. 

(2)  Judicial  reformations. 

(3)  Tolling  of  statutory  assessment  period. 

(b)  Nontrust  marital  transfers. 
(1)  In  general. 
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(2)  Form  of  transfer  or  assigmnent 

(3)  Assets  eligible  for  transfer  or 
assignment. 

(4)  Pecuniary  assignment — special  rules. 

(5)  Transfer  tax  treatment  of  transfer  or 
assignment. 

(6)  Period  for  completion  of  transfer. 

(7)  Retirement  accounts  and  annuities. 

(8)  Protective  assignment 

(c)  Nonassignable  annuities  and  other 
arrangements. 

(1)  Definition  and  general  rule. 

(2)  Agreement  to  remit  section  2056A 
estate  tax  on  corpus  portion  of  each  annuity 
payment. 

(3)  Agreement  to  roll  over  corpus  portion 
of  annuity  payment  to  QDOT. 

(4)  Determination  of  corpus  portion. 

(5)  Information  Statement. 

(6)  Agreement  to  pay  section  2056A  estate 
tax. 

(7)  Agreement  to  roll  over  annuity 
payments. 

(d)  Examples. 

S  20.2056 A-5    Imposition  of  section  2056 A 
estate  tax. 

(a)  In  general. 

(b)  Amounts  subject  to  tax. 

(1)  Distribution  of  principal  during  the 
spouse's  lifetime. 

(2)  Death  of  surviving  spouse. 

(3)  Trust  ceases  to  qualify  as  QDOT. 

(c)  Distributions  and  dispositions  not 
subject  to  tax. 

(1)  Distributions  of  principal  on  account  of 
hardship. 

(2)  Distributions  of  income  to  the  surviving 
spouse. 

(3)  Certain  miscellaneous  distributions  and 
dispositions. 

§  20.2056A-6    Amount  of  tax. 

(a)  Definition  of  tax. 

(b)  Benefits  allowed  in  determining 
amount  of  section  2056A  estate  tax. 

(1)  General  rule. 

(2)  Treatment  as  resident 

(3)  Special  rule  in  the  case  of  trusts 
described  in  section  2056(b)(8). 

(4)  Credit  for  state  and  foreign  death  taxes. 

(5)  Alternate  valuation  and  special  use 
valuation. 

(c)  Miscellaneous  rules. 

(d)  Examples. 

S20.2056A-7    Allowance  of  prior  transfer 
credit  under  section  2013. 

(a)  Property  subject  to  QDOT  election. 

(b)  Property  not  subject  to  QDOT  election. 

(c)  Example. 

§  20.2056 A-8    Special  rules  for  joint 
property. 

(a)  Inclusion  in  gross  estate. 

(1)  General  rule. 

(2)  Consideration  furnished  by  surviving 
spouse. 

(3)  Amount  allowed  to  be  transferred  to 
QDOT. 

(b)  Surviving  spouse  becomes  citizen. 

(c)  Examples. 


§20.2056A-9    Designated  Filer. 

§20.20S6A-tO    Surviving  spouse  becomes 
citizen  after  QPOT  established. 

(a)  Section  2056A  estate  tax  no  longer 
imposed  under  certain  circumstances. 

Q>)  Special  election  by  spouse. 

§  20. 2056 A-1 1     Filing  requirements  and 
payment  of  the  section  2056A  estate  tax. 

(a)  Distributions  during  surviving  spouse's 
life. 

(b)  Tax  at  death  of  surviving  spouse. 

(c)  Extension  of  time  for  paying  section 
2056A  estate  tax. 

(1)  Extension  of  time  for  paying  tax  under 
section  6161(a)(2). 

(2)  Extension  of  time  for  paying  tax  imder 
section  6161(a)(1). 

(d)  Liability  for  tax. 

§  20.2056 A-12    Increased  basis  for  section 
2056A  estate  tax  paid  with  respect  to 
distribution  from  a  QDOT. 

§  20.2056 A-1 3    Effective  date. 

i  20.2056A-1  Restrictions  on  allowanee  of 
marital  deduction  if  surviving  spouse  is  not 
a  United  States  citizen. 

(a)  General  rule.  Subject  to  the  special 
rules  provided  in  section  7815(d)(14)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L.  101-239;  103  Stat. 
2106),  in  the  case  of  a  decedent  dying 
after  November  10, 1988,  the  federal 
estate  tax  marital  deduction  is  not 
allowed  for  property  passing  to  or  for 
the  benefit  of  a  surviving  spouse  who  is 
not  a  United  States  citizen  at  the  date  of 
the  decedent's  death  (whether  or  not  the 
siuviving  spouse  is  a  resident  of  the 
United  States)  unless — 

(1)  The  property  passes  from  the 
decedent  to  (or  pursuant  to) — 

(i)  A  qualified  domestic  trust  (QDOT) 
described  in  section  2056A  and 
§20.2056A-2; 

(ii)  A  trust  that,  although  not  meeting 
all  of  the  requirements  for  a  QDOT,  is 
reformed  after  the  decedent's  death  to 
meet  the  requirements  of  a  QDOT  (see 
§  20.2056A-4(a)); 

(iii)  The  surviving  spouse  not  in  trust 
(e.g.,  by  outright  bequest  or  devise,  by 
operation  of  law,  or  pursuant  to  the 
terms  of  an  annuity  or  other  similar  plan 
or  arrangement)  and,  prior  to  the  date 
that  the  estate  tax  return  is  filed  and  on 
or  before  the  last  date  prescribed  by  law 
that  the  QDOT  election  may  be  made 
(no  more  than  one  year  after  the  time 
prescribed  by  law,  including  extensions, 
for  filing  the  retiun),  the  surviving 
spouse  either  actually  transfers  the 
property  to  a  QDOT  or  irrevocably 
assigns  the  property  to  a  QEKDT  (see 
§  20.2056A-4(b));  or 

(iv)  A  plan  or  other  arrangement  that 
would  have  qualified  for  the  marital 
deduction  but  for  section  2056(d)(1)(A), 
and  whose  payments  are  not  assignable 
or  transferable  to  a  QDOT,  if  the 


requirements  of  §  20.2056A-4(c)  are 
met;  and 

(2)  The  executor  makes  a  timely 
QDOT  election  under  §  20.2056A-3. 

(b)  Marital  deduction  allowed  if 
resident  spouse  becomes  citizen.  For 
purposes  of  section  20S6(d)(l)  and 
paragraph  (a)  of  this  section,  the 
siu^'iving  spouse  is  treated  as  a  citizen 
of  the  United  States  at  the  date  of  the 
decedent's  death  if  the  requirements  of 
section  2056(d)(4)  are  satisfied.  For 
purposes  of  section  2056(d)(4)(A)  and 
notwithstanding  §  20.2056A-3(a),  a 
rettrni  filed  prior  to  the  due  date 
(including  extensions)  is  considered 
filed  on  the  last  date  that  the  return  is 
required  to  be  filed  (including 
extensions),  and  a  late  return  filed  at 
any  time  after  the  due  date  is  considered 
filed  on  the  date  that  it  is  actually  filed. 
A  siuviving  spouse  is  a  resident  only  if 
the  spouse  is  a  resident  under  chapter 
11  of  the  Internal  Revenue  Ck>de.  See 

§  20.0-l(b)(l).  The  status  of  tiie  spouse 
as  a  resident  imder  section  7701(b)  is 
not  relevant  to  this  determination 
except  to  the  extent  that  the  income  tax 
residency  of  the  spouse  is  pertinent  in 
applying  §20.0-l(b)(l). 

(c)  Special  rules  in  the  case  of  certain 
transfers  subject  to  estate  and  gift  tax 
treaties.  Under  section  7815(d)(14)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L.  101-239. 103  Stat 
2106)  certain  special  rules  apply  in  the 
case  of  transfers  governed  by  certain 
estate  and  gift  tax  treaties  to  which  the 
United  States  is  a  party.  In  the  case  of 
the  estate  of,  or  gift  by,  an  individual 
who  was  not  a  citizen  or  resident  of  the 
United  States  but  was  a  resident  of  a 
foreign  country  with  which  the  United 
States  has  a  tax  treaty  with  respect  to 
estate,  inheritance,  or  gift  taxes,  the 
amendments  made  by  section  5033  of 
the  Techrucal  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647, 
102  Stat.  3342)  do  not  apply  to  the 
extent  such  amendments  would  be 
inconsistent  with  the  provisions  of  such 
treaty  relating  to  estate,  inheritance,  or 
gift  tax  marital  deductions.  Under  this 
rule,  the  estate  may  choose  either  the 
statutory  deduction  under  section 
2056A  or  the  marital  deduction  allowed 
under  the  treaty.  Thus,  the  estate  may 
not  avail  itself  of  both  the  marital 
deduction  under  the  treaty  and  the 
marital  deduction  imder  the  QEXDT 
provisions  of  section  2056A  and  chapter 
11  of  the  Internal  Revenue  Code  with 
respect  to  the  remainder  of  the  marital 
property  that  is  not  deductible  under 
the  treaty. 
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f  20.2056A-2    RequirMnants  for  qualified 
domestic  tntst 

(a)  In  general.  In  order  to  qualify  as  a 
quaUfied  domestic  trust  (QDOT),  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  and  the  requirements  of 

§  20.2056A-2T(d).  must  be  satisfied. 
The  executor  of  the  decedent's  estate 
and  the  U.S.  Trustee  shall  establish  in 
such  manner  as  may  be  prescribed  by 
the  Commissioner  on  the  estate  tax 
return  and  applicable  instructions  that 
these  requirements  have  been  satisfied 
or  are  being  complied  with.  In  order  to 
constitute  a  QDOT,  the  trust  must  be 
maintained  under  the  laws  of  a  state  of 
the  United  States  or  the  District  of 
Columbia,  and  the  administration  of  the 
trust  must  be  governed  by  the  laws  of 
a  particular  state  of  the  United  States  or 
the  District  of  Coliunbia.  For  purposes 
of  this  paragraph  (a),  a  trust  is 
maintained  under  the  laws  of  a  state  of 
the  United  States  or  the  District  of 
Columbia  if  the  records  of  the  trust  (or 
copies  thereof)  are  kept  in  that  state  (or 
the  District  of  Columbia).  The  trust  may 
be  established  pursuant  to  an 
instrument  executed  under  either  the 
laws  of  a  state  of  the  United  States  or 
the  District  of  Columbia  or  pursuant  to 
an  instrument  executed  imder  the  laws 
of  a  foreign  jurisdiction,  such  as  a 
foreign  will  or  trust,  provided  that  such 
foreign  instrument  designates  the  law  of 
a  particular  state  of  the  United  States  or 
the  District  of  Columbia  as  governing 
the  administration  of  the  trust,  and  such 
designation  is  effective  under  the  law  of 
the  designated  jurisdiction.  In  addition, 
the  trust  must  constitute  an  ordinary 
trust,  as  defined  in  §  301.7701-4(a)  of 
this  chapter,  and  not  any  other  type  of 
entity.  For  purposes  of  this  paragraph,  a 
trust  will  not  fail  to  constitute  an 
ordinary  trust  solely  because  of  the 
nature  of  the  assets  transferred  to  that 
trust,  regardless  of  its  classification 
under  §§  301.7701-2  through  301.7701- 
4  of  this  chapter. 

(b)  Qualified  marital  interest 
requirements — (1)  Property  passing  to 
QPOT.  If  property  passes  from  a 
decedent  to  a  QDOT,  the  trust  must 
qualify  for  the  federal  estate  tax  marital 
deduction  under  section  2056(b)(5)  (life 
estate  with  power  of  appointment), 
section  2056(b)(7)  (qualified  terminable 
interest  property,  including  joint  and 
survivor  annuities  under  section 
2056(b)(7)(C)),  or  section  2056(b)(8) 
(surviving  spouse  is  the  only 
noncharitable  beneficiary  of  a  charitable 
remainder  trust),  or  meet  the 
requirements  of  an  estate  trust  as 
defined  in  §  20.2056(c)-2(b)(l)(i) 
through  (iii). 

(2)  Property  passing  outright  to 
spouse.  If  property  does  not  pass  from 


a  decedent  to  a  QIX)T,  but  passes  to  a 
noncitizen  surviving  spouse  in  a  form 
that  meets  the  requirements  for  a  marital 
deduction  without  regard  to  section 
2056(d)(1)(A),  and  that  is  not  described 
in  paragraph  (b)(1)  of  this  section,  the 
surviving  spouse  must  either  actually 
transfer  the  property,  or  irrevocably 
assign  the  property,  to  a  trust  (whether 
created  by  the  decedent,  the  decedent's 
executor  or  by  the  surviving  spouse) 
that  meets  the  requirements  of 
paragraph  (c)  of  this  section  and  the 
requirements  of  §  20.2056A-2T(d) 
(pertaining,  respectively,  to  statutory 
requirements  and  regulatory 
requirements  imposed  to  ensure 
collection  of  tax)  prior  to  the  filing  of 
the  estate  tax  return  for  the  decedent's 
estate  and  on  or  before  the  last  date 
prescribed  by  law  that  the  QDOT 
election  may  be  made  (see  §  20.2056A- 
3(a)). 

(3)  Property  passing  under  a 
nontransferable  plan  or  arrangement.  If 
property  does  not  pass  from  a  decedent 
to  a  QDOT,  but  passes  under  a  plan  or 
other  arrangement  that  meets  the 
requirements  for  a  marital  deduction 
without  regard  to  section  2056(d)(1)(A) 
and  whose  payments  are  not  assignable 
or  transferable  (see  §  20.2056A-4(c)),  the 
property  is  treated  as  meeting  the 
requirements  of  this  section,  and  the 
requirements  of  §  20.2056A-2T(d),  if  the 
requirements  of  §  20.2056A-4(c)  are 
satisfied.  In  addition,  where  an  annuity 
or  similar  arrangement  is  described 
above  except  that  it  is  assignable  or 
transferable,  see  §  20.2056A-4(b)(7). 

(c)  Statutory  requirements.  The 
requirements  of  section  2056A(a)(l)(A) 
and  (B)  must  be  satisfied.  For  purposes 
of  that  section,  a  domestic  corporation 
is  a  corporation  that  is  created  or 
organized  under  the  laws  of  the  United 
States  or  under  the  laws  of  any  state  of 
the  United  States  or  the  District  of 
Columbia.  The  trustee  required  under 
that  section  is  referred  to  herein  as  the 
"U.S.  Trustee". 

(d)  (Reserved] 

§20.2056A-3    QDOT  election. 

(a)  General  rule.  Subject  to  the  time 
period  prescribed  in  section  2056A(d), 
the  election  to  treat  a  trust  as  a  QDOT 
must  be  made  on  the  last  federal  estate 
tax  return  filed  before  the  due  date 
(including  extensions  of  time  to  file 
actually  granted)  or,  if  a  timely  return  is 
not  filed,  on  the  first  federal  estate  tax 
return  filed  after  the  due  date.  The 
election,  once  made,  is  irrevocable. 

(b)  No  partial  elections.  An  election  to 
treat  a  trust  as  a  QDOT  may  not  be  made 
with  respect  to  a  specific  portion  of  an 
entire  trust  that  would  otherwise  qualify 
for  the  marital  deduction  but  for  the 


application  of  section  2056(d).  However, 
if  the  trust  is  actually  severed  in 
accordance  with  the  applicable 
requirements  of  §  20.2056(b)-7(b)(2)(ii) 
prior  to  the  due  date  for  the  election,  a 
QEXDT  election  may  be  made  for  any  one 
or  more  of  the  severed  trusts. 

(c)  Protective  elections.  A  protective 
election  may  be  made  to  treat  a  trust  as 
a  QDOT  only  if  at  the  time  the  federal 
estate  tax  return  is  filed,  the  executor  of 
the  decedent'-s  estate  reasonably 
believes  that  there  is  a  bona  fide  issue 
that  concerns  either  the  residency  or 
citizenship  of  the  decedent,  the 
citizenship  of  the  surviving  spouse, 
whether  an  asset  is  includible  in  the 
decedent's  gross  estate,  or  the  amount  or 
nature  of  the  property  the  surviving 
spouse  is  entitled  to  receive.  For 
example,  if  at  the  time  the  federal  estate 
tax  return  is  filed  either  the  estate  is 
involved  in  a  bona  fide  will  contest, 

■  there  is  uncertainty  regarding  the 
inclusion  in  the  gross  estate  of  an  asset 
which,  if  includible,  would  be  eligible 
for  the  QDOT  election,  or  there  is 
uncertainty  regarding  the  status  of  the 
decedent  as  a  resident  alien  or  a 
nonresident  alien  for  estate  tax 
purposes,  or  a  similar  uncertainty 
regarding  the  citizenship  status  of  the 
surviving  spouse,  a  protective  QDOT 
election  may  be  made.  The  protective 
election  is  in  addition  to,  and  is  not  in 
lieu  of,  the  requirements  set  forth  in 
§  20.2056A-4.  The  protective  QDOT 
election  must  be  made  on  a  written 
statement  signed  by  the  executor  under 
penalties  of  perjury  and  must  be 
attached  to  the  return  described  in 
paragraph  (a)  of  this  section,  and  must 
identify  the  specific  assets  to  which  the 
protective  election  refers  and  the 
specific  basis  for  the  protective  election. 
However,  the  protective  election  may 
otherwise  be  defined  by  means  of  a 
formula  (such  as  the  minimum  amount 
necessary  to  reduce  the  estate  tax  to 
zero).  Once  made,  the  protective 
election  is  irrevocable.  For  example,  if 
a  protective  election  is  made  because  a 
bona  fide  question  exists  as  to  the 
includibihty  of  an  asset  in  the 
decedent's  gross  estate  and  it  is  later 
finally  determined  that  the  asset  is  so 
includible,  the  protective  election 
becomes  effective  with  respect  to  the 
asset  and  cannot  thereafter  be  revoked. 

(d)  Manner  of  election.  The  QDOT 
election  under  paragraph  (a)  of  this 
section  is  made  in  the  form  and  manner 
set  forth  in  the  decedent's  estate  tax 
return,  including  applicable 
instructions. 
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i  20.205ttA-4    Procedures  for  conforming 
marital  trusts  and  nontrust  marital  transfers 
to  the  requirentents  of  a  qualified  domestic 
trust 

(a)  Marital  trusts — (1)  In  general.  If  an 
interest  in  property  passes  from  the 
decedent  to  a  trust  for  the  benefit  of  a 
noncitizen  surviving  spouse  and  if  the 
trust  otherwise  qualifies  for  a  marital 
deduction  but  for  the  provisions  of 
section  2056(d)(1)(A),  the  property 
interest  is  treated  as  passing  to  the 
surviving  spouse  in  a  QDOT  if  the  trust 
is  reformed,  either  in  accordance  with 
the  terms  of  the  decedent's  will  or  trust 
agreement  or  pursuant  to  a  judicial 
proceeding,  to  meet  the  requirements  of 
a  QDOT.  For  this  purpose,  the 
requirements  of  a  QDOT  include  all  of 
the  applicable  requirements  set  forth  in 
§  20.2056A-2,  and  the  requirements  of 
§  20.2056A-2T(d).  A  reformation 
pursuant  to  the  terms  of  the  decedent's 
will  or  trust  instrument  must  be 
completed  by  the  time  prescribed 
(including  extensions)  for  filing  the 
decedent's  estate  tax  return.  For 
purposes  of  this  paragraph  (a),  a  return 
filed  prior  to  the  due  date  (including 
extensions)  is  considered  filed  on  the 
last  date  that  the  return  is  required  to  be 
filed  (including  extensions),  and  a  late 
return  filed  at  any  time  after  the  due 
date  is  considered  filed  on  the  date  that 
it  is  actually  filed. 

(2)  Judicial  reformations.  In  general,  a 
reformation  pursuant  to  a  judicial 
proceeding  is  permitted  under  this 
section  if  the  reformation  is  commenced 
on  or  before  the  due  date  (determined 
with  regard  to  extensions  actually 
granted)  for  filing  the  return  of  tax 
imposed  by  chapter  11  of  the  Internal 
Revenue  Code,  regardless  of  the  date 
that  the  return  is  actually  filed.  The 
reformation  (either  purauant  to  a 
judicial  proceeding  or  otherwise)  must 
result  in  a  trust  that  is  effective  under 
local  law.  The  reformed  trust  may  be 
revocable  by  the  spouse,  or  otherwise  be 
subject  to  the  spouse's  general  power  of 
appointment,  provided  that  no  person 
(including  the  spouse)  has  the  power  to 
amend  the  trust  during  the  continued 
existence  of  the  trust  such  that  it  would 
no  longer  qualify  as  a  QDOT.  Prior  to 
the  time  that  the  judicial  reformation  is 
completed,  the  trust  must  be  treated  as 
a  QDOT.  Thus,  the  trustee  of  the  trust 
is  responsible  for  filing  the  Form  706- 
QDT,  paying  any  section  2056A  estate 
tax  that  becomes  due,  and  filing  the 
annual  statement  required  under 
§20.2056A-2T(d)(3),  if  applicable. 
Failure  to  comply  with  these 
requirements  may  cause  the  trust  to  be 
subject  to  the  anti-abuse  rule  under 
§20.2056A-2T(d)(l)(iv).  In  addiUon,  if 
the  judicial  reformation  is  terminated 


prior  to  the  time  that  the  reformation  is 
completed,  the  estate  of  the  decedent  is 
required  to  pay  the  increased  estate  tax 
imposed  on  the  decedent's  estate  (plus 
interest  and  any  applicable  penalties) 
that  becomes  due  at  the  time  of  such 
termination  as  a  resuh  of  the  failure  of 
the  trust  to  comply  with  section 
2056(d).  See  section  6511  as  ta 
applicable  time  periods  for  credit  ox 
refund  of  tax. 

(3)  Tolling  of  statutory  assessment 
period.  For  the  tolling  of  the  statute  of 
limitations  in  the  case  of  a  judicial 
reformation,  see  section  2056(d)(5)(B). 

(b)  Nontrust  marital  trans/efs— (1)  In 
general.  Under  section  2056(d)(2)(B),  if 
an  interest  in  property  passes  outri^t 
from  a  decedent  to  a  noncitizen 
surviving  spouse  either  by  testamentary 
bequest  or  devise,  by  operation  of  law, 
or  pursuant  to  an  annuity  or  other 
similar  plan  or  arrangement,  and  such 
property  interest  otherwise  qualifies  for 
a  marital  deduction  except  that  it  does 
not  pass  in  a  QDOT,  solely  for  purposes 
of  section  2056(d)(2)(A),  the  property  is 
treated  as  passing  to  the  surviving 
spouse  in  a  QDOT  if  the  property 
interest  is  either  actually  transferred  to 
a  QDOT  before  the  estate  tax  return  is 
filed  and  on  or  before  the  last  date 
prescribed  by  law  that  the  QDOT 
election  may  be  made,  or  is  assigned  to 
a  QDOT  under  an  enforceable  and 
irrevocable  written  assignment  made  on 
or  before  the  date  on  which  the  return 
is  filed  and  on  or  before  the  last  date 
prescribed  by  law  that  the  QDOT 
election  may  be  made.  The  transfer  or 
assigiunent  of  property  to  a  QDOT  may 
be  made  by  the  surviving  spouse,  the 
surviving  spouse's  legal  representative 
(if  the  surviving  spouse  is  incompetent), 
or  the  personal  representative  of  the 
surviving  spouse's  estate  (if  the 
surviving  spouse  has  died).  The  QDOT 
to  which  the  property  is  transferred  may 
be  created  by  the  decedent  (during  life 
or  by  will),  by  the  siu^iving  spouse,  or 
by  the  executor.  For  purposes  of  section 
2056(d)(2)(B),  if  no  property  other  than 
the  property  passing  to  the  surviving 
spouse  from  the  decedent  is  transferred 
to  the  QDOT,  the  transferee  QDOT  need 
not  be  in  a  form  such  that  the  property 
transferred  to  the  QDOT  would  qualify 
for  a  marital  deduction  under  section 
2056(a).  However,  if  other  property  is  or 
has  been  transferred  to  the  QDOT,  100 
percent  of  the  value  of  the  transferee 
QDOT  must  qualify  for  the  marital 
deduction  under  section  2056.  For 
example,  if  the  decedent,  a  U.S.  citizen, 
bequeaths  property  to  a  trust  that  does 
not  satisfy  the  requirements  of  section 
2056(b)(5)  or  (7),  or  to  a  trust  that  does 
not  qualify  as  an  estate  trust  under 
§  20.2056(c)-2(b)(l)(i)-(iii),  that  trust 


cannot  be  used  as  a  transferee  QDOT  by 
the  surviving  spouse,  since  after  that 
trust  is  fully  funded  the  portion  of  the 
value  of  the  trust  attributable  to 
property  bequeathed  to  the  trust  by  the 
decedent  will  not  qualify  for  a  marital 
deduction  imder  section  2056. 
Similarly,  if  the  decedent,  a  nonresident 
not  a  citizen  of  the  United  States, 
bequeaths  foreign  situs  assets  to  a  trust 
created  under  his  will,  the  surviving 
spouse  may  not  transfer  U.S.  situs  assets 
passing  to  the  spouse  outside  of  the  will 
to  that  trust  under  this  paragraph.  See 
§  20.2056A-3(c)  with  respect  to 
protective  elections.  See  §  20.2056A- 
3(a)  with  respect  to  the  time  limitations 
for  making  the  QDOT  election. 

(2)  Form  of  transfer  or  assignment.  A 
transfer  or  assignment  of  property  to  a 
QDOT  must  be  in  writing  and  otherwise 
be  in  accordance  with  all  local  law 
requirements  for  such  assignment  or 
transfer.  The  transfer  or  assignment  may 
be  of  a  specific  asset  or  a  group  of  assets, 
or  a  fractional  share  of  either,  or  may  be 
of  a  pecimiary  amount.  A  transfer  or 
assignment  of  less  than  an  entire 
interest  in  an  asset  or  a  group  of  assets 
may  be  expressed  by  means  of  a  formula 
(such  as  the  minimum  amount 
necessary  to  reduce  the  estate  tax  to 
zero).  In  the  case  of  a  transfer,  a  copy 

of  the  trust  instrument  evidencing  the 
transfer  must  be  submitted  with  the 
decedent's  estate  tax  return.  In  the  case 
of  an  assigiunent,  a  copy  of  the 
assignment  must  be  submitted  with  the 
decedent's  estate  tax  return. 

(3)  Assets  eligible  for  transfer  or 
assignment.  If  a  transfer  or  assignment 
is  of  a  specific  asset  or  group  of  assets, 
only  assets  included  in  the  decedent's 
gross  estate  and  passing  from  the 
decedent  to  the  spouse  (or  the  proceeds 
from  the  sale,  exchange  or  conversion  of 
such  assets)  may  be  transferred  or 
assigned  to  the  QDOT.  The  noncitizen 
surviving  spouse  may  not  transfer  or 
assign  to  the  QEXDT  property  owned  by 
the  surviving  spouse  at  the  time  of  the 
decedent's  death  in  lieu  of  property 
included  in  the  decedent's  gross  estate 
that  passes  to  the  spouse  (or  in  lieu  of 
the  proceeds  from  the  sale,  exchange  or 
conversion  of  such  includible  assets).  In 
addition,  if  only  a  portion  of  an  asset  is 
includible  in  the  decedent's  gross  estate, 
the  spouse  may  only  transfer  the  portion 
that  is  so  includible  to  the  transferee 
trust  under  this  paragraph  (b)(3). 

(4)  Pecuniary  assignment — special 
rules.  If  the  assignment  is  expressed  in 
the  form  of  a  pecuniary  amount  (such  as 
a  fixed  dollar  amount  or  a  formula 
designed  to  reduce  the  decedent's  estate 
tax  to  zero),  the  assignment  must  specify 
that— 
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(i)  Assets  actually  transferred  to  the 
QDOT  in  satisfection  of  the  assignment 
have  an  aggregate  fair  market  value  on 
the  date  of  actual  transfer  to  the  QDOT 
amounting  to  no  less  than  the  amount 
of  the  pecuniary  transfer  or  assignment; 
or 

(ii)  The  assets  actually  transferred  to 
the  QDOT  be  fairly  representative  of 
appreciation  or  depreciation  in  the 
value  of  all  property  available  for 
transfer  to  the  QDOT  between  the 
valuation  date  and  the  date  of  actual 
transfer  to  the  QDOT.  if  the  assignment 
is  to  be  satisfied  by  accounting  for  the 
assets  on  the  basis  of  their  fair  market 
value  as  of  some  date  before  the  date  of 
actual  transfer  to  the  QDOT. 

(5)  Transfer  tax  treatment  of  transfer 
or  assignment.  Property  assigned  or 
transferred  to  a  QEXDT  pursuant  to 
section  2056(d)(2)(B)  is  treated  as 
passing  from  the  decedent  to  a  QDOT 
solely  for  purposes  of  section 
2056(d)(2)(A).  For  all  other  purposes 
(e.g.,  income,  gift,  estate,  generation- 
skipping  transfer  tax,  and  section  1491 
excise  tax),  the  surviving  spouse  is 
treated  as  the  transferor  of  the  property 
to  the  QDOT.  However,  the  spouse  is 
not  considered  the  transferor  of  property 
to  a  QDOT  if  the  transfer  by  the  spouse 
constitutes  a  transfer  that  satisfies  the 
requirements  of  section  2518(c)(3).  For  a 
special  exception  to  the  valuation  rules 
of  section  2702  in  the  case  of  a  transfer 
by  the  surviving  spouse  to  a  QDOT,  see 
§  25.2702-l(c)(8)  of  this  chapter. 

(6)  Period  for  completion  of  transfer. 
Property  irrevocably  assigned  but  not 
actually  transferred  to  the  QDOT  before 
the  estate  tax  return  is  filed  must 
actually  be  conveyed  and  transferred  to 
the  QDOT  under  applicable  local  law 
before  the  administration  of  the 
decedent's  estate  is  completed.  If  there 
is  no  administration  of  the  decedent's 
estate  (because  for  example,  none,  of  the 
decedent's  assets  are  subject  to  probate 
under  local  law),  the  conveyance  must 
be  made  on  or  before  the  date  that  is  one 
year  after  the  due  date  (including 
extensions)  for  filing  the  decedent's 
estate  tax  return.  If  an  actual  transfer  to 
the  QDOT  is  not  timely  made,  section 
2056(d)(1)(A)  applies  and  the  marital 
deduction  is  not  allowed.  The  executor 
of  the  decedent's  estate  (or  other 
authorized  legal  representative)  may 
request  a  private  letter  ruling  from  the 
Internal  Revenue  Service  requesting  an 
extension  of  the  time  for  completing  the 
conveyance  or  waiving  the  actual 
conveyance  under  specified 
circumstances  under  §  301.9100-l(a)  of 
this  chapter. 

(7)  Retirement  accounts  and 
annuities — (i)  In  general.  An  assignment 
otherwise  in  compliance  with  this 


paragraph  (b)  of  rights  under  annuities 
or  other  similar  arrangements  that  are 
assignable  and  thus,  are  not  described  in 
paragraph  (c)  of  this  section,  is  treated 
as  a  transfer  of  such  property  to  the 
QDOT  regardless  of  the  method  of 
payment  actually  elected  under  such 
annuity  or  plan. 

lii)  Individual  retirement  annuities. 
Individual  retirement  annuities 
described  in  section  408(b)  are  not 
assignable  pursuant  to  section  408(b)(1) 
and  thus,  do  not  come  within  the 
purview  of  this  paragraph  (b)(7).  See  the 
procedures  provided  in  paragraph  (c)  of 
this  section. 

(iii)  Individual  retirement  accounts. 
Unless  the  terms  of  the  account  provide 
otherwise,  individual  retirement 
accounts  described  in  section  408(a)  are 
assignable  and  subject  to  the  provisions 
of  this  paragraph  (b)(7).  However,  under 
paragraph  (c)  of  this  section,  the 
surviving  spouse  may  treat  an 
individual  retirement  account  as 
nonassignable  and,  therefore,  eligible  for 
the  procedures  in  paragraph  (c)  of  this 
section  if  the  spouse  timely  complies 
with  the  requirements  in  paragraph  (c) 
of  this  section. 

(iv)  Other  effects  of  assignment.  The 
provisions  of  this  paragraph  (b)(7)  apply 
solely  for  purposes  of  qualifying  the 
annuity  or  account  under  the  rules  of 
§  20.2056A-2  and  this  section.  See.  for 
example,  section  408(d)  and  4980A 
regarding  the  consequences  of  an 
assignment  for  purposes  other  than  this 
paragraph  (b)(7). 

(8)  Protective  assignment.  A 
protective  assignment  of  property  to  a 
QDOT  may  be  made  only  if,  at  the  time 
the  federal  estate  tax  return  is  filed,  the 
executor  of  the  decedent's  estate 
reasonably  believes  that  there  is  a  bona 
fide  issue  that  concerns  either  the 
residency  or  citizenship  of  the  decedent, 
the  citizenship  of  the  surviving  spouse, 
whether  all  or  a  portion  of  an  asset  is 
includible  in  the  decedent's  gross  estate, 
or  the  amount  or  nature  of  the  property 
the  surviving  spouse  is  entitled  to 
receive.  For  example,  if  at  the  time  the 
federal  estate  tax  return  is  filed,  either 
the  estate  is  involved  in  a  bona  fide  will 
contest,  there  is  uncertainty  regarding 
the  inclusion  in  the  gross  estate  of  an 
asset  which,  if  includible,  would  be 
eligible  for  the  QDOT  election,  or  there 
is  uncertainty  regarding  the  status  of  the 
decedent  as  a  resident  alien  or  a 
nonresident  alien  for  estate  tax 
purposes,  or  a  similar  uncertainty 
regarding  the  citizenship  status  of  the 
surviving  spouse,  a  protective 
assignment  may  be  made.  The 
protective  assignment  must  be  made  on 
a  written  statement  signed  by  the 
assignor  under  penalties  of  perjury  on  or 


before  the  date  prescribed  under 
paragraph  {b)(l)  of  this  section,  and 
must  identify  the  specific  assets  to 
which  the  assignment  refers  and  the 
specific  basis  for  the  protective 
assignment.  However,  the  protective 
assignment  may  otherwise  be  defined  by 
means  of  a  formula  (such  as  the 
minimum  amount  necessary  to  reduce 
the  estate  tax  to  zero).  Once  made,  the 
protective  assignment  cannot  be 
revoked.  For  example,  if  a  protective 
assignment  is  made  because  a  bona  fide 
question  exists  as  to  the  includibility  of 
an  asset  in  the  decedent's  gross  estate 
and  it  is  later  finally  determined  that  the 
asset  is  so  includible,  the  protective 
assignment  becomes  effective  with 
respect  to  the  asset  and  cannot 
thereafter  be  revoked.  Protective 
assignments  are,  in  all  events,  subject  to 
paragraph  (b)(6)  of  this  section.  A  copy 
of  the  protective  assignment  must  be 
submitted  with  the  decedent's  estate  tax 
return. 

(c)  Nonassignable  annuities  and  other 
arrangements — (1)  Definition  and 
general  rule.  For  purposes  of  this 
section,  a  nonassignable  annuity  or 
other  arrangement  means  a  plan, 
annuity,  or  other  arrangement  (whether 
qualified  or  not  qualified  under  part  I  of 
subchapter  D  of  chapter  1  of  subtitle  A 
of  the  Internal  Revenue  Code)  that 
qualifies  for  the  marital  deduction  but 
for  section  2056(d)(1)(A),  and  whose 
payments  are  not  assignable  or 
transferable  to  the  QDOT  under  either 
federal  law  (see,  e.g..  section  401(a)(13)), 
state  law,  foreign  law,  or  the  terms  of 
the  plan  or  arrangement  itself.  For 
purposes  of  this  paragraph  (c),  a 
surviving  spouse's  interest  as 
beneficiary  of  an  individual  retirement 
annuity  described  in  section  408(b)  is  a 
nonassignable  annuity  or  other 
arrangement.  See  section  408(b)(1).  For 
purposes  of  this  paragraph  (c),  a 
surviving  spouse's  interest  as 
beneficiary  of  an  individual  retirement 
account  described  in  section  408(a), 
although  assignable  under  that  section, 
is  considered  to  be  a  nonassignable 
annuity  or  other  arrangement  eligible  for 
the  procedures  contained  in  this 
paragraph  (c),  at  the  option  of  the 
surviving  spouse,  if  the  requirements  of 
this  paragraph  are  otherwise  satisfied. 
See  paragraph  (b)(7)  of  this  section  if  the 
spouse  elects  to  treat  the  account  as 
assignable.  In  the  case  of  a  plan, 
annuity,  or  other  arrangement  which  is 
not  assignable  or  transferable  (or  is 
treated  as  such),  the  property  passing 
under  the  plan  from  the  decedent  is 
treated  as  meeting  the  requirements 
§  20.2056A-2,  and  the  requirements  of 
§  20.2056A-2T(d)  (pertaining. 
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respectively,  to  general  requirements, 
qualified  marital  interest  requirements, 
statutory  requirements,  and 
requirements  to  ensure  collection  of  the 
tax)  if  the  requirements  of  either 
paragraph  (c)(2)  or  (3)  of  this  section  are 
satisfied.  Thus,  the  property  will  be 
treated  as  passing  in  the  form  of  a 
QDOT,  notwithstanding  that  the  spouse 
does  not  irrevocably  transfer  or  assign 
the  annuity  or  other  payment  to  the 
QDOT  as  provided  in  paragraph  (b)  of 
this  section.  The  Commissioner  will 
prescribe  by  administrative  guidance 
the  extent,  if  any,  to  which  the 
provisions  of  this  paragraph  (c)  apply  to 
a  rollover  from  a  quaUfied  trust  to  an 
eligible  retirement  plan  within  the 
meaning  of  section  402(c)  or  a 
distribution  from  an  individual 
retirement  account  or  an  individual 
retirement  annuity  that  is  paid  into  an 
individual  retirement  account  or  an 
individual  retirement  annuity  within 
the  meaning  of  section  408(d)(3). 

(2)  Agreement  to  remit  section  2056A 
estate  tax  on  corpus  portion  of  each 
annuity  payment.  The  requirements  of 
this  paragraph  (c)(2)  are  satisfied  if — 

(i)  The  noncitizen  surviving  spouse 
agrees  to  pay  on  an  annual  basis,  as 
described  in  paragraph  (c)(6)(i)  of  this 
section,  the  estate  tax  imposed  under 
section  2056A(b)(l)  due  on  the  corpus 
portion,  as  defined  in  paragraph  (c)(4)  of 
this  section,  of  each  nonassignable 
annuity  or  other  payment  received 
imder  the  plan  or  arrangement. 
However,  for  purposes  of  this  paragraph 
(c)(2),  if  the  financial  circumstances  of 


the  spouse  are  such  that  an  amount 
equal  to  all  or  a  portion  of  the  corpus 
portion  of  a  nonassignable  annmty 
payment  received  by  the  spouse  would 
be  subject  to  a  hardship  exemption  (as 
defined  in  §  20.2056A-5(c))  if  paid  from 
a  QDOT,  then  all  or  a  corresponding 
part  of  the  corpus  portion  will  be 
exempt  from  the  tax  payment 
requirement  under  this  paragraph  (c)(2); 

Cii)  The  executor  of  the  dece<^nt's 
estate  files  with  the  estate  tax  return  the 
Information  Statement  described  in 
paraCTaph  (c)(5)  of  this  section; 

(iii)  Tne  executor  files  with  the  estate 
tax  return  the  Agreement  To  Pay  Section 
2056A  Estate  Tax  described  in 
paragraph  (c)(6)  of  this  section;  and 

(iv)  The  executor  makes  the  election 
tmder  §  20.2056A-3  with  respect  to  the 
nonassignable  annuity  or  other 
payment. 

(3)  Agreement  to  roll  over  corpus 
portion  of  annuity  payment  to  QDOT. 
The  requirements  of  this  paragraph 
(c)(3)  are  satisfied  if — 

(i)  The  noncitizen  surviving  spouse 
agrees  to  roll  over  and  transfer,  within 
the  time  prescribed  under  paragraph 
(c)(7)(i)  of  this  section,  the  corpus 
portion  of  each  annuity  payment  to  a 
QDOT,  whether  the  QDOT  is  created  by 
the  decedent's  will,  the  executor  of  the 
decedent's  estate,  or  the  surviving 
spouse.  However,  for  purposes  of  this 
section,  if  the  financial  circumstances  of 
the  spouse  are  such  that  an  amount 
equal  to  all  or  a  portion  of  the  corpus 
portion  of  a  nonassignable  annuity 
payment  received  by  the  spouse  would 
be  subject  to  a  hardship  exemption  (as 


defined  in  §20.2056A-5(c))  if  paid  fiom 
a  QDOT,  then  all  or  a  corresponding 
part  of  the  corpus  portion  will  be 
exempt  from  the  rollover  requirement 
under  this  paragraph  (c)(3); 

(ii)  A  QDOT  for  the  benefit  of  the 
surviving  spouse  is  established  prior  to 
the  date  that  the  estate  tax  return  is  filed 
and  on  or  prior  to  the  last  date 
prescribed  by  law  that  the  QDOT 
election  may  be  made; 

(iii)  The  executor  of  the  decedent's 
estate  files  with  the  estate  tax  return  the 
Information  Statement  described  in 
paragraph  (c)(5)  of  this  section; 

(iv)  "The  executor  files  with  the  estate 
tax  return  the  Agreement  To  Roll  Over 
Annuity  Payments  described  in 
paragraph  (c)(7)  of  this  section;  and 

(v)  The  executor  makes  the  election 
under  §  20.2056A-3  with  respect  to  the 
nonassignable  annuity  or  other 
payment.  See  §  20.2056A-5(c)(3)(iv)(A). 
regarding  distributions  &t)m  the  QDOT 
reimbursing  the  spouse  for  income  taxes 
paid  (either  by  actual  payment  or 
withholding)  by  the  spouse  with  respect 
to  amounts  transferred  to  the  QDOT 
pursuant  to  this  paragraph  (c)(3). 

(4)  Determination  of  corpus  portion — 
(i)  Corpus  portion.  For  purposes  of  this 
paragraph  (c),  the  corpus  portion  of  each 
nonassignable  annuity  or  other  payment 
is  the  corpus  amount  of  the  annual 
payment  divided  by  the  total  annual 
payment. 

(ii)  Corpus  amount.  (A)  The  corpus 
amount  of  the  annual  payment  is 
determined  in  accordance  with  the 
following  formula: 


Corpus  Amount  - 


Total  present  value  of  annuity  or  other  payment 


Expected  annuity  term 


(B)  The  total  present  value  of  the 
annuity  or  other  payment  is  the  present 
value  of  the  nonassignable  annuity  or 
other  payment  as  of  the  date  of  the 
decedent's  death,  determined  in 
accordance  with  the  interest  rates  and 
mortaUty  data  prescribed  by  section 
7520.  The  expected  annuity  term  is  the 
number  of  years  that  would  be  required 
for  the  scheduled  payments  to  exhaust 
a  hypothetical  fund  equal  to  the  present 
value  of  the  scheduled  payments.  This 
is  determined  by  first  dividing  the  total 
present  value  of  the  payments  by  the 
annual  payment.  From  the  quotient  so 
obtained,  the  expected  aimuity  term  is 
derived  by  identifying  the  term  of  years 
that  corresponds  to  the  annuity  factor 
equal  to  the  quotient.  This  is 
determined  by  using  column  1  of  Table 
),  for  the  applicable  interest  rate. 


contained  in  Publication  1457,  Alpha 
Volume.  A  copy  of  this  publication  may 
be  purchased  from  the  Superintendent 
of  Documents,  United  States 
Government  Printing  Office, 
Washington,  DC  20402.  If  the  quotient 
obtained  falls  between  two  terms,  the 
longer  term  is  used. 

(5)  Information  Statement — (i)  In 
general.  In  order  for  a  nonassignable 
annuity  or  other  payment  described  in 
this  paragraph  (c)  to  qualify  under  either 
paragraph  (c)  (2)  or  (3)  of  this  section, 
the  Information  Statement  described  in 
paragraph  (c)(5)(ii)  of  this  section  must 
be  filed  with  the  decedent's  federal 
estate  tax  return.  The  Information 
Statement  must  be  signed  under 
penalties  of  perjury  by  both  the  executor 
of  the  decedent's  estate  and  by  the 
surviving  spouse  of  the  decedent  (or  by 


the  legal  representative  of  the  surviving 
spouse  if  the  surviving  spouse  is  legally 
incompetent  to  sign  the  statement).  The 
Statement  must  contain  all  of  the 
information  prescribed  by  this 
paragraph  (c)(5). 

(ii)  Annuity  source  information — (A) 
Employment-related  annuity.  If  the 
nonassignable  annuity  or  other  payment 
is  employment-related,  the  following 
information  must  be  provided — 

(1)  The  name  and  address  of  the 
employer; 

(2)  The  date  of  retirement  or  other 
separation  from  emplojmient  of  the 
decedent; 

(3)  The  name  and  address  of  the 
pension  fund,  insurance  company,  or 
other  obligor  that  is  paying  the  annuity 
(or  similar  payment);  and 
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(4)  The  identification  number,  if  any, 
that  the  obligor  has  assigned  to  the 
annuity  or  other  payment. 

(B)  Annuity  not  employment-related. 
If  the  nonassignable  annuity  or  other 
payment  is  not  employment-related,  the 
following  information  must  be 
provided — 

(})  The  name  and  address  of  the 
person  or  entity  paying  the 
nonassignable  annuity  or  other 
payment; 

[2]  The  date  of  acquisition  of  the 
nonassignable  annuity  contract  by  the 
decedent  or  by  the  decedent  and  the 
surviving  spouse;  and 

(5)  The  identification  number,  if  any, 
that  the  obligor  has  assigned  to  the 
nonassignable  annuity  or  other 
payment. 

fiii)  The  total  annuity  amount  payable 
each  year.  The  total  amoimt  payable 
annually  under  the  nonassignable 
annuity  or  other  arrangement,  including 
a  description  of  whether  the  annuity  is 
payable  monthly,  quarterly,  or  at  some 
other  interval,  and  a  description  of  any 
scheduled  changes  in  the  annuity 
payout  amount. 

liv)  The  duration  of  the  annuity.  A 
description  of  the  term  of  the 
nonassignable  annuity  or  other  payment 
in  years,  if  it  is  determined  by  a  term 
certain,  and  the  name,  address,  and 
birthdate  of  any  measuring  life  if  the 
nonassignable  annuity  or  other  payment 
is  determined  by  one  or  more  lives. 

(v)  The  market  interest  rate  under 
section  7520.  The  applicable  interest 
rate  as  determined  imder  section  7520. 

(vi)  Determination  of  corpus  portion 
of  each  payment  (in  accordance  with 
paragraph  (c)(4)  of  this  section).  The 
following  items  are  required  in  order  to 
determine  the  corpus  portion  of  each 
payment — 

(A)  The  present  value  of  the 
nonassignable  annuity  or  other  payment 
as  of  the  decedent's  death; 

(B)  The  expected  annuity  term; 

(C)  The  corpus  amoimt  of  the  annual 
annuity  payments  (paragraph 
{c)(5)(vi)(A)  of  this  section  divided  by 
paragraph  (c)(5)(vi)(B)  of  this  section); 
and 

(D)  The  corpus  portion  of  the  annual 
payments  (paragraph  (c)(5)(vi)(C)  of  this 
section  divided  by  the  total  amount 
payable  annually). 

(vii)  Recipient  QDOT.  In  the  case  of 
an  agreement  to  rollover  under 
paragraph  (c)(3)  of  this  section,  the 
following  must  be  provided — 

(A)  The  name  and  address  of  the 
trustee  of  the  QDOT  who  is  the  U.S. 
Trustee;  and 

(B)  The  name  and  taxpayer 
identificatlBn  number  of  the  QDOT. 

(viii)  Certification  statement.  The 
executor  of  the  decedent's  estate  and  the 


surviving  spouse  of  the  decedent  (or  the 
legal  representative  of  the  surviving 
spouse  if  the  surviving  spouse  is  legally 
incompetent  to  so  certify)  must  each 
sign  a  Certification  Statement  as 
follows: 

Under  penalties  of  perjury,  I  hereby  certify 
that,  to  the  best  of  my  knowledge  and  belief, 
the  infonnation  reported  in  this  Infonnation 
Statement  is  true,  correct  and  complete. 

(6)  Agreeme/if  to  pay  section  2056A 
estate  tax—(i)  Payment  of  section  2056 A 
estate  tax.  The  tax  payable  under 
paragraph  (c)(2)  of  this  section  is 
payable  on  an  annual  basis, 
commencing  in  the  calendar  year 
following  the  calendar  year  of  the 
receipt  by  the  surviving  spouse  of  the 
spouse's  first  annuity  payment.  Form 
706QDT  and  the  payment  are  due  on 
April  15th  of  each  year  following  the 
calendar  year  in  which  an  annuity 
payment  is  received  except  that,  in  the 
year  of  the  deceased  spouse's  death,  the 
Form  706-QDT  and  the  payment  are  not 
due  prior  to  the  due  date,  including 
extensions,  for  filing  the  deceased 
spouse's  estate  tax  return,  or  if  no  return 
is  filed,  no  later  than  9  months  from  the 
date  of  the  deceased  spouse's  death: 
and,  in  the  year  of  the  surviving 
spouse's  death,  the  Form  706-QDT  must 
be  filed  and  the  payment  made  no  later 
than  9  months  from  the  date  of  the 
surviving  spouse's  death.  See 
§  20.2056A-11  for  extensions  of  time  for 
filing  Form  7G6-QDT  and  paying  the 
section  2056A  estate  tax. 

(ii)  Agreement.  In  order  for  a 
nonassignable  annuity  or  other  payment 
described  in  this  paragraph  (c)  to  qualify 
under  paragraph  (c)(2)  of  this  section, 
the  executor  of  the  decedent's  estate 
must  fHe  with  the  estate  tax  return  the 
following  Agreement  To  Pay  Section 
2056A  Estate  Tax,  which  must  be  signed 
by  the  surviving  spouse  of  the  decedent 
(or  by  the  surviving  spouse's  legal 
representative  if  the  surviving  spouse  is 
legally  incompetent  to  sign  the 
agreement): 

1 1    name    ]  hereby  agree  that  I  will  report 
all  annuity  payments  received  under  the 
[name  of  plan  or  arrangement]  on  Form  706- 
QDT  for  the  calendar  year  and  remit,  on  an 
annual  basis,  to  the  Internal  Revenue  Service 
the  estate  tax  that  is  imposed  under  section 
2056A(b)(l)  of  the  Internal  Revenue  Code  on 
the  corpus  portion  of  each  annuity  payment 
(as  defined  in  §  20.2056A-4(c)(4)  of  the 
Estate  Tax  Regulations)  received  under  the 
plan  during  the  calendar  year.  I  also  agree 
that  Form  706-QDT  is  to  be  filed  no  later 
than  April  15th  of  the  year  following  the 
calendar  year  in  which  any  annuity 
payments  are  received  except  that:  in  the 
case  of  annuity  payments  received  in  the  year 
of  my  spouse's  death.  Form  706-QDT  and  the 
payment  shall  not  be  due  prior  to  the  due 
date,  including  extensions,  for  filing  my 


spouse's  estate  tax  return  or,  if  no  return  is 
filed,  no  later  than  9  months  from  the  date 
of  my  spouse's  death  (except  if  I  am  granted 
an  extension  of  time  to  file  Form  706-QDT 
under  the  provisions  of  §  20.2056A-11);  and 
in  the  year  of  my  death,  the  Form  706-QDT 
must  be  filed  and  the  payment  made  no  later 
than  the  date  my  estate  tax  return  is  filed  (or 
if  no  return  is  filed,  no  later  than  9  months 
from  the  date  of  my  death).  I  further  agree 
that  if  I  fail  to  timely  file  Form  706-QDT  or 
to  Umely  pay  the  tax  imposed  on  the  corpus 
portion  of  any  annuity  payment  (determined 
after  any  extensions  of  time  to  pay  granted 
to  me  under  the  provisions  of  §  20.2056A- 
11),  I  may  become  immediately  liable  to  pay 
the  amount  of  the  tax  determined  by 
application  of  section  2056A(b)(l)  on  the 
entire  remaining  present  value  of  the 
annuity,  calculated  as  of  the  beginning  of  the 
year  in  which  the  payment  was  received  with 
respect  to  which  1  failed  to  timely  pay  the  tax 
or  failed  to  timely  file  the  return.  However, 
I  may  make  an  application  for  relief  under 
§  301.910Q-1  of  the  Procedure  and 
Administration  Regulations,  from  the 
consequences  of  foiling  to  timely  file  the 
Form  706-QDT  or  failing  to  timely  pay  the 
tax  on  the  corpus  portion.  [The  following 
sentence  is  applicable  only  in  cases  where 
the  plan  or  arrangement  is  established  and 
administered  by  a  person  or  an  entity  that  is 
located  outside  of  the  United  States.)  I  agree, 
at  the  request  of  the  District  Director,  [or  the 
Assistant  Commissioner  (International)  in  the 
case  of  a  surviving  spouse  of  a  nonresident 
noncitizen  decedent  or  a  surviving  spouse  of 
a  United  States  citizen  who  died  domiciled 
outside  the  United  States]  to  enter  into  a 
security  agreement  to  secure  my 
undertakings  under  this  agreement. 

(7)  Agreement  to  roll  over  annuity 
payments — (i)  Roll  over  of  corpus 
portion.  Beginning  in  the  calendar  year 
of  the  receipt  by  the  surviving  spouse  of 
the  spouse's  first  annuity  payment,  the 
corpus  portion  of  each  annuity 
payment,  as  determined  under 
paragraph  (c)(4)  of  this  section,  must, 
within  60  days  of  receipt,  be  transferred 
to  a  Q1X)T.  In  addition,  all  annuity 
payments  received  during  the  calendar 
year  must  be  reported  on  Form  706- 
QDT  no  later  than  April  15th  of  the  year 
following  the  year  in  which  the  annuity 
payments  are  received,  except  that  in 
the  year  of  the  surviving  spouse's  death, 
the  Form  706-QDT  must  be  filed  no 
later  than  the  date  the  estate  tax  return 
is  filed  (or  if  no  return  is  filed,  no  later 
than  9  months  from  the  date  of  the 
surviving  spouse's  death).  See 
§  20.2056A-11  for  extensions  of  time  for 
filing  Form  706-QDT. 

(ii)  Agreement.  In  order  for  a 
nonassignable  annuity  or  other  payment 
described  in  this  paragraph  (c)  to  qualify 
under  paragraph  (c)(3)  of  this  section, 
the  executor  of  the  decedent's  estate 
must  file  with  the  estate  tax  return  the 
following  Agreement  To  Roll  Over 
Annuity  Payments,  which  must  be 
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signed  by  the  survi\-ing  spouse  of  the 
decedent  (or  by  the  legal  representative 
of  the  surviving  spouse  if  the  surviving 
spouse  is  legally  incompetent  to  sign  the 
agreement): 

1 1    name    ]  hereby  agree  that  within  60 
days  of  receipt  of  each  annuity  payment  paid 
under  the  [name  of  plan  or  arrangement,  I 

will  transfer  an  amount  equal  to 

percent  (the  corpus  portion  determined 
under  S20.2O56A-4{c)(4)  of  the  Estate  Tax 
Regulations)  of  each  annuity  payment  to 
[identify  the  QDOT\.  Further,  I  will  report  all 
annuity  payments  received  during  the 
calendar  year  under  the  [name  of  plan  or 
arrangement]  on  Form  706-QDT  including  a 
schedule  of  transfers  to  the  [identify  the 
QDOT).  I  also  agree  that  Form  706^DT  is  to 
be  filed  no  later  than  April  15th  of  the  year 
following  the  year  in  which  any  aimuify 
payments  are  received  except  that:  in  the 
case  of  aimuity  payments  received  in  the  year 
of  my  spouse's  death,  Form  706-QDT  shall 
not  be  due  prior  to  the  due  date,  including 
extensions,  for  filing  my  spouse's  estate  tax 
return,  or,  if  no  return  is  filed,  no  later  than 
9  months  from  the  date  of  my  sjx)use's  death 
(except  if  I  am  granted  an  extension  of  time 
to  file  Form  706-QDT  under  the  provisions 
of  S  20.2056A-11);  and  in  the  year  of  my 
death,  the  Form  706-QDT  must  be  filed  no 
later  than  the  date  my  estate  tax  return  is 
filed  (or  if  no  return  is  filed,  no  later  than  9 
months  fiom  the  date  of  my  death),  and 
except  if  I  am  granted  an  extension  of  time 
to  tile  Form  706-QDT  under  the  provisions 
of  8  20.2056A-n.  I  further  agree  that  if  I  fail 
to  timely  transfer  any  requireid  amount  with 
respect  to  any  annuity  payment,  or  fail  to 
timely  file  Form  706-QDT  reporting  the 
transfers  for  any  year,  I  may  become 
immediately  liable  to  pay  ibe  amount  of  the 
tax  determined  by  application  of  section 
2056A(b)(l)  on  the  enUre  remaining  present 
value  of  the  aimuity,  calculated  as  of  the 
beginning  of  the  year  in  which  the  payment 
was  received  with  respect  to  which  I  failed 
to  make  the  timely  transfer  or  timely  file  a 
return.  However,  I  may  make  an  application 
for  relief  under  §  301.9100-1  of  the 
Procedure  and  Administration  Regulations, 
from  the  consequences  of  failing  to  timely 
file  Form  706-QDT  or  failing  to  timely 
transfer  the  corpus  portion  of  any  annuity 
payment  to  the  QDOT.  [The  following 
sentence  is  applicable  only  in  cases  where 
the  plan  or  arrangement  is  established  and 
administered  by  a  person  or  an  entity  that  is 
located  outside  of  the  United  States.)  I  agree, 
at  the  request  of  the  District  Director  [or  the 
Assistant  Commissioner  (International)  in  the 
case  of  a  surviving  spouse  of  a  nonresident 
noncitizen  decedent  or  a  surviving  spouse  of 
a  United  States  citizen  who  died  domiciled 
outside  the  United  States]  to  enter  into  a 
security  agreement  to  secure  my 
undertakings  under  this  agreement. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples.  In  each  of  the  following 
examples  the  decedent,  D,  a  citizen  of 
the  United  States,  died  after  August  22, 
1995,  and  Hs  surviving  spouse,  S,  is  not 
a  United  States  citizen  at  the  time  of  P's 
death. 


Example  1.  Transfer  and  assignment  of 
prcbote  and  nonprobate  property  to  QDOT. 
(i)  S  is  the  beneficiary  of  the  following 
probate  and  nonprobate  assets  included  in 
D's  gross  estate: 


Pecuniary  bequest  under  will  . 

Proceeds  of  life  insurance 

D's  interest  in  property  owned 
jointly  with  S  includible  in 
the  gross  estate  under 
S  2040(a)  

S400.000 
200,000 

300.000 

Devise  of  real  properfy  under 
will 

100  000 

Total ; 

$1,000,000 

(ii)  Before  the  estate  tax  return  for  D's 
estate  is  filed  and  before  the  date  that  the 
QDOT  election  must  be  made,  5  creates  a 
QDOT  pursuant  to  which  all  income  is 
payable  to  S  for  life  and  the  remainder  is 
distributable  to  5's  children.  S  retains  a 
power  of  appointment  over  the  disposition  of 
the  remainder  to  ensure  that  S  does  not  make 
an  immediate  gift  of  the  remainder  of  the 
trust.  Also,  before  the  estate  tax  return  is  filed 
and  before  the  date  that  the  QDOT  election 
must  be  made,  S  transfers  the  life  insurance 
proceeds  and  the  specifically  devised  real 
property  to  the  QDOT.  S  decides  not  to 
transfer  the  property  that  had  been  jointly 
owned  to  the  QDOT.  Because  S  has  not 
received  distribution  of  the  pecimiary 
bequest  before  Z7s  esfate  tax  return  is  filed 
and  before  the  date  that  the  QDOT  election 
must  be  made,  S  irrevocably  assigns  the 
interest  in  the  pecuniary  twquest  to  the 
QDOT.  Assume  that  the  pecuniary  bequest  is 
in  fact  transferred  by  S  to  the  QDOT  before 
the  estate  administration  is  concluded.  D's 
executor  makes  a  QDOT  election  on  the 
estate  tax  return  for  the  $700,000  in  property 
that  S  has  transferred  and  assigned  to  the 
QDOT.  A  marital  deduction  of  $700,000  is 
allowed  to  D's  estate  assuming  the  estate  tax 
return  is  filed  and  the  QDOT  election  is  made 
within  the  time  limitation  prescribed  in 
§20.2056A-3(a).  No  marital  deduction  is 
allowed  for  the  $300,000  interest  in  jointly- 
owned  property  not  transferred  to  the  QDOT. 

Example  2.  Formula  assignment.  Under  the 
terms  of  Ds  will,  the  entire  probate  estate 
passes  outright  to  S.  Prior  to  the  date  D's 
estate  tax  return  is  filed  and  before  the  date 
that  the  QDOT  election  must  be  made,  S 
establishes  a  QDOT  and  S  executes  an 
irrevocable  assignment  in  which  S  assigns  to 
the  QDOT,  "that  portion  of  the  gross  estate 
necessary  to  reduce  the  estate  tax  to  zero, 
taking  into  account  all  available  credits  and 
deductions."  The  assigrmient  meets  the 
requirements  of  paragraph  (b)  of  this  section, 
assuming  that  the  QDOT  is  funded  by  the 
time  that  administration  of  ZTs  estate  is 
completed. 

Example  3.  Jointly  owned  property.  At  the 
time  of  D's  death,  D  and  S  hold  real  property 
as  joint  tenants  with  right  of  survivorship.  In 
accordance  with  section  2056(d)(1)(B), 
section  2040(a).  and  §  20.2056A-8(a),  60 
percent  of  the  value  of  the  property  is 
included  in  D's  gross  estate.  S  establishes  a 
QDOT  and,  prior  to  the  date  the  estate  tax 
return  is  fileid  and  before  the  date  that  the 


QDOT  election  must  be  made,  S  transfers  a 
60  percent  interest  in  the  real  property  to  the 
QDOT.  The  transfer  satisfies  the 
requirements  of  paragraph  (b)  of  this  section. 

Example  4.  Computation  of  corpus  portion 
ofaruiuity  payment,  (i)  At  the  time  of  Ds 
death,  D  is  a  participant  in  an  employees' 
pension  plan  described  in  section  401(a).  On 
Ds  death,  Ds  spouse  S,  a  resident  of  the 
United  States,  becomes  entitled  to  receive  a 
survivor's  aimuity  of  $72,000  per  year, 
payable  monthly,  for  life.  At  the  time  of  Ds 
death,  S  is  age  60.  Assume  that  under  section 
7520,  the  appropriate  discount  rate  to  be 
used  for  valuing  annuities  in  the  case  of  this 
decedent  is  9  percent.  The  annuity  factor  at 
9  percent  for  a  person  age  60  is  8.3031.  The 
adjustment  factor  at  9  percent  for  monthly 
payments  is  1.0406.  Accordingly,  the  ri^t  to 
receive  $72,000  a  year  on  a  monthly  basis  is 
equal  to  the  right  to  receive  $74,923  ($72,000 
X  1.0406)  on  an  annual  basis. 

(ii)  The  corpus  portion  of  each  aimuity 
payment  received  by  S  is  determined  as 
follows.  The  first  step  is  to  determine  the 
annuity  factor  for  the  number  of  years  that 
would  be  required  to  exhaust  a  hypothetical 
fund  that  has  a  present  value  and  a  payout 
corresponding  to  5's  interest  in  the  paymenta 
under  the  plan,  determined  as  follows: 

(A)  Present  value  of  S's  annuity:  $74,923  x 
8.3031  =  5622,093 

(B)  Annuity  Factor  for  Expected  Annuity 

Term:  $622,093/$74,923  =  8.3031 

(iii)  The  second  step  is  to  determine  the 
number  of  years  that  would  be  required  for 
S's  annuity  to  exhaust  a  hypotheUcal  fund  of 
$622,093.  The  term  certain  annuity  factor  of 
8.3031  falls  between  the  annuity  faaors  for 
15  and  16  years  in  a  9  percent  term  certain 
annuity  table  (Column  1  of  Table  B, 
Publication  1457  Alpha  Volume  which  may 
be  purchased  from  the  Superintendent  of 
Documents,  United  States  Government 
Printing  Office,  Washington.  DC  20402). 
Accordingly,  the  expected  annuity  term  is  16 
years. 

(iv)  The  third  step  is  to  determine  the 
corpus  amount  by  dividing  the  expected  term 
of  16  years  into  the  present  value  of  the 
hypothetical  fund  as  follows: 
Corpus  amount  of  annual  payment: 
$622,093/16  =  $38,881 

(v)  In  the  fourth  step,  the  corpus  portion 
of  each  annuity  payment  is  determined  by 
dividing  the  corpus  amount  of  each  annual 
payment  by  the  annual  aimuity  payment  as 
follows: 

Corpus  p>ortion  of  each  annuity  payment 
$38,881/$74,923  =  .52 

(vi)  Accordingly,  52  percent  of  each 
payment  to  5  is  deemed  to  be  a  distribution 
of  corpus.  A  marital  deduction  is  allowed  for 
$622,093,  the  present  value  of  the  annuity  as 
of  D's  date  of  death,  if  either:  S  agrees  to  roll 
over  the  corpus  portion  of  each  payment  to 
a  QDOT  and  the  executor  files  the 
Information  Statement  described  in 
paragraph  (c)(5)  of  this  section  and  the  Roll 
Over  Agreement  described  in  paragraph  (c)(7) 
of  this  section;  or  S  agrees  to  pay  the  tax  due 
on  the  corpus  portion  of  each  payment  and 
the  executor  files  the  Information  Statement 
described  in  paragraph  (c)(5)  of  this  section 
and  the  Payment  Agreement  described  in 
paragraph  (c)(6)  of  this  section. 
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Example  5.  Transfer  to  QDOT  subject  to 
gift  tax.  ZT's  will  bequeaths  $700,000  outright 
to  S.  The  bequest  qualifies  for  a  marital 
deduction  under  section  2056(a)  except  that 
it  does  not  pass  in  a  QDOT.  5  creates  an 
irrevocable  trust  that  meets  the  requirements 
for  a  QDOT  and  transfers  the  S700,000  to  the 
QDOT.  The  QDOT  instrument  provides  that 
S  is  entitled  to  all  the  income  from  the  QDOT 
payable  at  least  annually  and  that,  upon  the 
death  of  S,  the  property  remaining  in  the 
QDOT  is  to  be  distributed  to  the 
grandchildren  of  D  and  S  in  equal  shares. 
The  trust  instrument  contains  all  other 
provisions  required  to  qualify  as  a  QDOT.  On 
D's  estate  tax  return,  D's  executor  makes  a 
QDOT  election  under  section  20S6A(a)(3). 
Solely  for  purposes  of  the  marital  deduction, 
the  property  is  deemed  to  pass  from  D  to  the 
QDOT.  I7s  estate  is  entitled  to  a  marital 
deduction  for  the  $700,000  value  of  the 
property  passing  from  D  to  S.  S's  transfer  of 
property  to  the  QDOT  is  treated  as  a  gift  of 
the  remainder  interest  for  gift  tax  purposes 
because  S's  transfiar  creates  a  vested 
remainder  interest  in  the  grandchildren  of  D 
and  S.  Accordingly,  as  of  the  date  that  S 
transfers  the  property  to  the  QDOT,  a  gift  tax 
is  im[>osed  on  the  present  value  of  the 
remainder  interest.  See  §  25.2702-l(c)(8)  of 
this  chapter  exempting  S's  transfer  from  the 
special  valuation  rules  contained  in  section 
2702.  At  S's  death,  S  is  treated  as  the 
transferor  of  the  property  into  the  trust  for 
estate  tax  and  generation-skipping  transfer 
tax  purposes.  See,  e.g.,  sections  2036  and 
26S2(a)(l).  The  trust  is  not  eligible  for  a 
reverse  QTIP  election  by  D's  estate  under 
section  2652(a)(3)  because  a  QTIP  election 
caxuiot  be  made  for  the  QDOT.  This  is  so 
because  the  marital  deduction  is  allowed 
under  section  2056(a)  for  the  outright  bequest 
to  the  spouse  and  the  spouse  is  then 
separately  treated  as  the  transferor  of  the 
property  to  the  QDOT. 

§20.205«A-S    Imposition  of  section  2056A 


(a)  In  general.  An  estate  tax  is 
imposed  under  section  2056A(b)(l)  on 
the  occurrence  of  a  taxable  event,  as 
defined  in  section  2056A(b)(9).  ITie  tax 
is  generally  equal  to  the  amount  of 
estate  tax  that  would  have  been  imposed 
if  the  amount  involved  in  the  taxable 
event  had  been  included  in  the 
decedent's  taxable  estate  and  had  not 
been  deductible  under  section  2056.  See 
section  2056A(b)(3)  and  paragraph  (c)  of 
this  section  for  certain  exceptions  firom 
taxable  events. 

(b)  Amounts  subject  to  tax — (1) 
Distribution  of  principal-during  the 
spouse's  lifetime.  If  a  taxable  event 
occius  diuing  the  noncitizen  surviving 
spouse's  lifetime,  the  amount  on  which 
the  section  2056A  estate  tax  is  imposed 
is  the  amount  of  money  and  the  fair 
maricet  value  of  the  property  that  is  the 
subject  of  the  distribution  (including 
property  distributed  from  the  trust 
pursuant  to  the  exercise  of  a  power  of 
appointment),  including  any  amount 


withheld  from  the  distribution  by  the 
U.S.  Trustee  to  pay  the  tax.  If,  however, 
the  tax  is  not  withheld  by  the  U.S. 
Trustee  but  is  paid  by  the  U.S.  Trustee 
out  of  other  assets  of  the  QDOT,  an 
amount  equal  to  the  tax  so  paid  is 
treated  as  an  additional  distribution  to 
the  spouse  in  the  year  that  the  tax  is 
paid. 

(2)  Death  of  surviving  spouse.  If  a 
taxable  event  occurs  as  a  result  of  the 
death  of  the  sturviving  spouse,  the 
amount  subject  to  tax  is  the  fair  market 
value  of  the  trust  assets  on  the  date  of 
the  spouse's  death  (or  alternate 
valuation  date  if  applicable).  See  also 
section  2032A.  Any  corpus  portion 
amounts,  within  the  meaning  of 

§  20.2056A-4(c)(4)(i).  remaining  in  a 
QDOT  upon  the  surviving  spouse's 
death,  are  subject  to  tax  under  section 
2056A(b)(l)(B),  as  well  as  any  residual 
payments  resulting  from  a 
nonassignable  plan  or  arrangement  that, 
upon  the  surviving  spouse's  death,  are 
payable  to  the  spouse's  estate  or  to 
successor  beneficiaries. 

(3)  Trust  ceases  to  qualify  as  QDOT. 
If  a  taxable  event  occurs  as  a  result  of 
the  trust  ceasing  to  qualify  as  a  QDOT 
(for  example,  the  trust  ceases  to  have  at 
least  one  U.S.  Trustee),  the  amount 
subject  to  tax  is  the  fair  market  value  of 
the  trust  assets  on  the  date  of 
disqualification. 

(cj  Distributions  and  dispositions  not 
subject  to  tax — (1)  Distributions  of 
principal  on  account  of  hardship. 
Section  2056A(b)(3)(B)  provides  an 
exemption  from  the  section  2056A 
estate  tax  for  distributions  to  the 
surviving  spouse  on  accotmt  of 
hardship.  A  distribution  of  principal  is 
treated  as  made  on  account  of  hardship 
if  the  distribution  is  made  to  the  spouse 
from  the  QDOT  in  response  to  an 
immediate  and  substantial  financial 
need  relating  to  the  spouse's  health, 
maintenance,  education,  or  support,  or 
the  health,  maintenance,  education,  or 
support  of  any  person  that  the  surviving 
spouse  is  legally  obligated  to  support.  A 
distribution  is  not  treated  as  made  on 
account  of  hardship  if  the  amount 
distributed  may  be  obtained  itom  other 
sources  that  are  reasonably  available  to 
the  surviving  spouse;  e.g.,  the  sale  by 
the  siuviving  spouse  of  personally 
owned,  publicly  traded  stock  or  the 
cashing  in  of  a  certificate  of  deposit 
owmed  by  the  surviving  spouse.  Assets 
such  as  closely  held  business  interests, 
real  estate  and  tangible  personalty  are 
not  considered  sources  that  are 
reasonably  available  to  the  surviving 
spouse.  Although  a  hardship 
distribution  of  principal  is  exempt  from 
the  section  2056A  estate  tax,  it  must  be 
reported  on  Form  706-QDT  even  if  it  is 


the  only  distribution  that  occiured 
during  the  filing  period.  See 
§20.2056A-11  regarding  filing 
requirements  for  Form  70G-QDT. 

(2)  Distributions  of  income  to  the 
surviving  spouse.  Section 
2056A(b)(3)(A)  provides  an  exemption 
from  the  section  2056A  estate  tax  for 
distributions  of  income  to  the  surviving 
spouse.  In  general,  for  purposes  of 
section  2056A(b)(3)(A).  the  term  income 
has  the  same  meaning  as  is  provided  in 
section  643(b),  except  that  income  does 
not  include  capital  gains.  In  addition, 
income  does  not  include  any  other  item 
that  would  be  allocated  to  corpus  under 
applicable  local  law  governing  the 
administration  of  trusts  irrespective  of 
any  specific  trust  provision  to  the 
contrary.  In  cases  where  there  is  no 
specific  statutory  or  case  law  regarding 
the  allocation  of  such  items  under  the 
law  governing  the  administration  of  the 
QDOT,  the  allocation  under  this 
paragraph  (c)(2)  will  be  governed  by 
general  principles  of  law  (including  but 
not  Umited  to  any  imiform  state  acts, 
such  as  the  Uniform  Principal  and 
Income  Act,  or  any  Restatements  of 
applicable  law).  Further,  except  as 
provided  in  this  paragraph  (c)(2)  or  in 
administrative  guidance  published  by 
the  Internal  Revenue  Service,  income 
does  not  include  items  constituting 
income  in  respect  of  a  decedent  (IRD) 
under  section  691.  However,  in  cases 
where  a  QDOT  is  designated  by  the 
decedent  as  a  beneficiary  of  a  pension 
or  profit  sharing  plan  described  in 
section  401(a)  or  an  individual 
retirement  account  or  annuity  described 
in  section  408,  the  proceeds  of  which 
are  payable  to  the  QDOT  in  the  form  of 
an  aimuity,  any  payments  received  by 
the  QDOT  may  be  allocated  between 
income  and  corpus  using  the  method 
prescribed  under  §20. 2056A-4(c)  for 
determining  the  corpus  and  income 
portion  of  an  annuity  payment. 

(3)  Certain  miscellaneous 
distributions  and  dispositions.  Certain 
miscellaneous  distributions  and 
dispositions  of  trust  assets  are  exempt 
from  the  section  2056A  estate  tax, 
including  but  not  limited  to  the 
following — 

(i)  Payments  for  ordinary  and 
necessary  expenses  of  the  QtKDT 
(including  bond  premiums  and  letter  of 
credit  fees); 

(ii)  Payments  to  applicable 
governmental  authorities  for  income  tax 
or  any  other  applicable  tax  imposed  on 
the  QDOT  (other  than  a  payment  of  the 
section  2056A  estate  tax  due  on  the 
occurrence  of  a  taxable  event  as 
described  in  paragraph  (b)  of  this 
section); 
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(iii)  Dispositions  of  trust  assets  by  the 
trustees  (such  as  sales,  exchanges,  or 
pledging  as  collateral)  for  full  and 
adequate  consideration  in  money  or 
mooey's  worth;  and 

(iv)  Pvirsuant  to  section  2056A(b)(15), 
amounts  paid  from  the  QDOT  to 
reimbiuse  the  surviving  spouse  for  any 
tax  imposed  on  the  spouse  under 
Subtitle  A  of  the  Internal  Revenue  Code 
on  any  item  of  income  of  the  QDOT  to 
which  the  surviving  spouse  is  not 
entitled  under  the  terms  of  the  trust. 
Such  distributions  include  (but  are  not 
limited  to)  amounts  paid  from  the 
QDOT  to  reimburse  the  spouse  for 
income  taxes  paid  by  the  spouse  (either 
by  actual  payment  or  through 
withholding)  with  respect  to  amounts 
received  frtam  a  nonassignable  annuity 
or  other  arrangement  that  are  transferred 
by  the  spouse  to  a  QEKDT  pursuant  to 
§'20.2056A-  4(c)(3);  and  income  taxes 
paid  by  the  spouse  (either  by  actual 
payment  or  through  withholding)  writh 
respect  to  amounts  received  in  a  lump 
sum  distribution  from  a  qualified  plan 
if  the  lump  siun  distribution  is  assigned 
by  the  surviving  spouse  to  a  QDOT.  For 
purposes  of  this  paragraph  (c)(3)(iv),  the 
amount  of  attributable  tax  eUgible  for 
reimbursement  is  the  difference 
between  the  actual  income  tax  liability 
of  the  spouse  and  the  spouse's  income 
tax  liability  determined  as  if  the  item 
had  not  been  included  in  the  spouse's 
gross  income  in  the  applicable  taxable 
year. 

§20.2056A-6    Amount  of  tax. 

(a)  Definition  of  tax.  Section 
2056A(b)(2)  provides  for  the 
computation  of  the  section  2056A  estate 
tax.  For  purposes  of  sections 
2056A(b)(2){A)  (i)  and  (ii),  in 
determining  the  tax  that  would  have 
been  imposed  imder  section  2001  on  the 
estate  of  the  first  decedent,  the  rates  in 
effect  on  the  date  of  the  first  decedent's 
death  are  used.  For  this  purpose,  the 
provisions  of  section  2001(c)(2) 
(pertaining  to  phaseout  of  graduated 
rates  and  imified  credit)  apply.  In 
addition,  for  purposes  of  sections 
2056A(b)(2)(A)  (i)  and  (ii).  the  tax  which 
would  have  been  imposed  by  section 
2001  on  the  estate  of  the  decedent 
means  the  net  tax  determined  under 
section  2001  or  2101,  as  the  case  may 
be.  after  allowance  of  any  allowable 
credits,  including  the  unified  credit 
allowable  under  section  2010,  the  credit 
for  state  death  taxes  under  section  2011, 
the  credit  for  tax  on  prior  transfers 
imder  section  2013,  and  the  credit  for 
foreign  death  taxes  under  section  2014. 
See  paragraph  (b)(4)  of  this  section 
regarding  the  application  of  the  credits 
under  sections  2011  and  2014.  In  the 


case  of  a  decedent  nonresid^t  not  a 
citizen  of  the  United  States,  the 
applicable  credits  are  determined  under 
section  2102.  The  estate  tax  (net  of  any 
applicable  credits)  imposed  under 
section  2056A(b)(l)  constitutes  an  estate 
tax  for  piuposes  of  section  691(c)(2)(A). 

(b)  Benefits  allowed  in  determining 
amount  of  section  2056A  estate  tax— (1) 
General  rule.  Section  2056A(b)(10) 
provides  for  the  allowance  of  certain 
benefits  in  computing  the  section  2056A 
estate  tax.  Except  as  provided  in  this 
section,  the  rules  of  each  of  the  credit, 
deduction  and  deferral  provisions,  as 
provided  in  the  Internal  Revenue  Code 
must  be  complied  with. 

(2)  Treatment  as  resident.  For 
purposes  of  section  2056A(b){10)(A),  a 
noncitizen  spouse  is  treated  as  a 
resident  of  the  United  States  for 
purposes  of  determining  whether  the 
QDOT  property  is  includible  in  the 
spouse's  gross  estate  under  chapter  11  of 
the  Internal  Revenue  Code,  and  for 
purposes  of  determining  whether  any  of 
the  credits,  deductions  or  deferral 
provisions  are  allowable  vn\h  respect  to 
the  QDOT  property  to  the  estate  of  the 
spouse. 

(3)  Special  rule  in  the  case  of  trusts 
described  in  section  2056(b)(8).  In  the 
case  of  a  QDOT  in  which  the  spouse's 
interest  qualifies  for  a  marital  deduction 
under  section  2056(b)(8),  the  provisions 
of  section  2056A(b)(10)(A)  apply  in 
determining  the  allowance  of  a 
charitable  deduction  in  computing  the 
section  2056A  estate  tax, 
notwithstanding  that  the  QDOT  is  not 
includible  in  the  spouse's  gross  estate. 

(4)  Credit  for  state  and  foreign  death 
taxes.  If  the  assets  of  the  QDOT  are 
included  in  the  surviving  spouse's  gross 
estate  for  federal  estate  tax  purposes,  or 
would  have  been  so  includible  if  the 
spouse  had  been  a  United  Statefj 
resident,  and  state  or  foreign  death  taxes 
are  paid  by  the  spouse's  estate  with 
respect  to  the  QDOT,  the  taxes  paid  by 
the  spouse's  estate  with  respect  to  the 
QDOT  are  creditable,  to  the  extent 
allowable  imder  section  2011  or  2014, 
as  applicable,  in  computing  the  section 
2056A  estate  tax.  In  addition,  state  or 
foreign  death  taxes  previously  paid  by 
the  decedent/transferor's  estate  are  also 
creditable  in  computing  the  section 
2056A  estate  tax  to  the  extent  allowable 
under  sections  2011  and  2014. 
Specifically,  the  tax  that  would  have  . 
been  imposed  on  the  decedent's  estate 
if  the  taxable  estate  had  been  increased 
by  the  value  of  the  QDOT  assets  on  the 
spouse's  death  plus  the  amount 
involved  in  prior  taxable  events  (section 
2056A(b)(2)(A)(i)),  is  determined  after 
allowance  of  a  credit  equal  to  the  lesser 
of  the  state  or  foreign  death  tax 


previously  paid  by  the  decedent's  estdte, 
or  the  amount  prescribed  under  section 
2011(b)  or  2014(b)  computed  based  on 
a  taxable  estate  increased  by  such 
amounts.  Similarly,  the  tax  that  would 
have  been  imposed  on  the  decedent's 
estate  if  the  taxable  estate  had  been 
increased  only  by  the  amount  involved 
in  prior  taxable  events  (section 
2056A(b)(2)(A)(ii))  is  determined  after 
allowance  of  a  credit  equal  to  the  lesser 
of  the  state  or  foreign  death  tax 
previously  paid  by  the  decedent's  estate, 
or  the  amount  prescribed  under  section 
2011(b)  or  2014(b)  computed  based  on 
a  taxable  estate  increased  by  the  amount 
involved  in  such  prior  taxable  events. 
See  paragraph  (d).  Example  2,  of  this 
section. 

(5)  Alternate  valuation  and  special 
use  valuation — (i)  In  general.  In  order  to 
claim  the  benefits  of  alternate  valuation 
imder  section  2032,  or  spscial  use 
valuation  under  section  2032A,  for 
purposes  of  computing  the  section 
2056A  estate  tax,  an  election  must  be 
made  on  the  Form  706-QDT  that  is  filed 
writh  respect  to  the  balance  remaining  in 
the  QDOT  upon  the  death  of  the 
surviving  spouse.  In  addition,  the 
separate  requirements  for  making  the 
section  2032  and/or  section  2032A 
elections  under  those  sections  and  the 
regulations  thereunder  must  be 
complied  with  except  that,  for  this 
purpose,  the  surviving  spouse  is  treated 
as  a  resident  of  the  United  States 
regardless  of  the  surviving  spouse's 
actual  residency  status.  Solely  for 
purposes  of  this  paragraph  (b)(5),  the 
citizenship  of  the  first  decedent  is 
immaterial. 

(ii)  Alternate  valuation.  For  purposes 
of  the  alternate  valuation  election  under 
section  2032,  the  election  may  not  be 
made  unless  the  election  decreases  both 
the  value  of  the  property  remaining  in 
the  QDOT  upon  the  death  of  the 
surviving  spouse  and  the  net  amount  of 
section  2056A  estate  tax  due.  Once 
made,  the  election  is  irrevocable. 

(iii)  Special  use  valuation.  For 
purposes  of  section  2032A,  the 
Designated  Filer  (in  the  case  of  multiple 
QDOTs)  or  the  U.S.  Trustee  may  elect  to 
value  certain  farm  and  closely  held 
business  real  property  at  its  farm  or 
business  use  value,  rather  than  its  fair 
market  value,  if  all  of  the  requirements 
under  section  2032A  and  the  applicable 
regulations  are  met,  except  that,  for  this 
purpose,  the  surviving  spouse  is  treated 
as  a  resident  of  the  United  States 
regardless  of  the  spouse's  actual 
residency  status.  The  total  value  of 
property  valued  under  section  2032A  in 
the  QDOT  caimot  be  decreased  ftt)m  fair 
market  value  by  more  than  $750,000. 
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(c)  Miscellaneous  rules.  See  sections 
2056A(b)(2)(B)(i)  and  2056A(b)(2)(C)  for 
special  rules  regarding  the  appropriate 
rate  of  tax.  See  section  2056A(b)(2HB)(ii) 
for  provisions  regarding  a  credit  or 
refund  with  respect  to  the  section 
2056A  estate  tax.. 


(d)  Examf^.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples. 

Example  1.  (i)  D,  a  United  States 
citizen,  dies  in  1995  a  resident  of  State 
X,  with  a  gross  estate  of  $1,200,000. 
Under  Z7s  will,  a  pecuniary  bequest  of 


$700,000  passes  to  a  QDOT  for  the 
benefit  of  IT'S  spouse  S,  who  is  a 
resident  but  not  a  citizen  of  the  United 
States.  0*8  estate  tax  is  computed  as 
follows: 


Gross  estate  

Marital  Deduction  ... 

Taxable  Estate  .. 

Gross  Tax , 

Less:  Unified  Credit 

Net  Tax , 


$1,200,000 
(700,000) 


$500,000 


$155,800 
(155,800) 


(ii)  S  dies  in  1997  at  which  time  S  is 
still  a  resident  of  the  United  States  and 
the  value  of  the  assets  of  the  QDOT  is 


$700,000.  Assuming  there  were  no 
taxable  events  during  S's  lifetime  with 
respect  to  the  QDOT,  the  estate  tax 


imposed  under  section  2056A(b)(l)(B)  is 
$235,000,  computed  as  follows: 


IT'S  actual  taxable  estate 
QDOT  property  


Total  

Gross  Tax 

Less:  Unified  Credit 


Net  Tax 

Less:  Tax  that  would  have  been  imposed  on  D's  actual  taxable  estate  of  $500,000 


Section  2056A  Estate  Tax 


$500,000 
700,000 


$1,200,000 


$427,800 
(192.800) 


§235,000 
0 


$235,000 


Example  2.  (i)  The  facts  are  the  same 
as  in  Example  1,  except  that  IXs  gross 


estate  was  $2,000,000  and  i^s  estate 
paid  $70,000  in  state  death  taxes  to 


State  X.  17 s  estate  tax  is  computed  as 
follows: 


Gross  Estate ;. 

$2,000,000 
(700,000) 

Marital  Deduction „ „ 

Taxable  Estate  „ 

$1,300,000 

Gross  Tax 

$469,800 

Less:  Unified  Credit .' 

192,800 
51.600 

State  Death  Tax  Credit  Limitation  (lesser  of  $51,600  or  $70,000  tax  paid) 

(244,400) 

Estate  Tax  

$225,400 

(ii)  S  dies  in  1997  at  which  time  S  is 
still  a  resident  of  the  United  States  and 
the  value  of  the  assets  of  the  QDOT  is 
$800,000.  S's  estate  pays  $40,000  in 


State  X  death  taxes  with  respect  to  the 
inclusion  of  the  QDOT  in  S's  gross 
estate  for  state  death  tax  purposes. 
Assiuning  there  were  no  taxable  events 


during  S's  lifetime  with  respect  to  the 
QDOT.  the  estate  tax  imposed  under 
section  2056A(b)(l)(B)  is  $304,800 
computed  as  follows: 


D^s  Actual  Taxable  Estate 

QDOT  Property  

Total  „ 

Gross  Tax ...". 

L^ess:  Unified  Credit j 

Pre-2011  section  2056A  estate  tax 

^A)  State  Death  Tax  Credit  Computation: 

(1)  State  death  tax  paid  by  S's  estate  with  respect  to  the  QDOT  [$40,000]  plus  state  death  tax  pre- 
viously paid  by  i^s  estate  |$70.000]  =  $110,000 

(2)  Credit  limit  under  section  2011(b)  (based  on  Us  adjusted  taxable  estate  of  $2,040,000  under  sec- 
tions 2056A{b)(2)(A)  and  2011(b))  =  $106,800 


$1,300,000 
800.000 


$2,100,000 


$829,800 
(192,800) 


$637,000 
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(B)  State  death  tax  credit  allowable  against  section  2056A  estate  tax  (lesser  of  paragraph  (ii)(A)(l)  or  (2)  of 
this  Example  2 

(106  8001 

• 

Net  Tax 

$530,200 
225  400 

L«ss:  Tax  that  would  have  been  imposed  on  Cs  taxable  estate  of  $1,300,000 

Section  2056A  Estate  Tax ; 

$304,800 

§  20.2056A-7    Allowance  of  prior  transfer 
credit  under  section  2013. 

(a)  Property  subject  to  QDOT  election. 
Section  2056(d)(3)  provides  special 
rules  for  computing  the  section  2013 
credit  allowed  with  respect  to  property 
subject  to  a  QDOT  election.  In 
computing  the  credit  under  section     % 
2013,  the  amount  of  the  credit  is 
determined  imder  section  2013  and  the 
regulations  thereunder,  except  that — 

(1)  The  first  limitation  as  described  in 
section  2013(b)  and  §  20.2013-2  is  the 
amoimt  of  the  estate  tax  imposed  under 
section  2056A(b)(l)(A),  with  respect  to 
distributions  during  the  spouse's  life, 
and  under  section  2Q56A(b)(l)(B),  with 
respect  to  the  value  of  the  QDOT  assets 
on  the  spouse's  death; 

(2)  In  computing  the  second 
limitation  as  described  in  section 
2013(c)  and  §  20.2013-3,  the  value  of 
the  property  transferred  to  the  decedent 
(as  defined  in  section  2013(d)  and 

§  20.2013-4)  is  deemed  to  be  the  value 
of  the  QDOT  assets  on  the  date  of  death 
of  the  surviving  spouse.  The  value  as  so 
determined  is  not  reduced  by  the 
section  2056A  estate  tax  imposed  at  the 
time  of  the  spouse's  death;  and 

(3)  The  amount  of  the  credit  is 
determined  without  regard  to  the 
percentage  limitations  contained  in 
section  2013(a). 

(b)  Property  not  subject  to  QDOT 
election.  If  property  includible  in  a 
decedent's  gross  estate  passes  to  a 
noncitizen  siuviving  spouse  (the 
transferee)  and  no  deduction  is  allowed 
to  the  decedent's  estate  for  that  interest 
in  property  under  section  2056(a)  solely 
because  the  requirements  of  section 
2056(d)(2)  are  not  satisfied,  and  the 
transferee  spouse  dies  with  an  estate 
that  is  subject  to  tax  imder  section  2001 
or  2101,  as  the  case  may  be,  any  credit 
for  tax  on  prior  transfers  allowable  to 
the  estate  of  the  transferee  spouse  under 
section  2013  with  respect  to  such 
interest  in  property  is  determined  in 
accordance  with  the  rules  of  section 
2013  and  the  regulations  thereunder, 
except  that  the  amount  of  the  credit  is 
determined  without  regard  to  the 
percentage  limitations  contained  in 
section  2013(a). 

(c)  Example.  The  application  of  this 
section  may  be  illustrated  by  the 
following  example: 


Example.  The  facts  are  the  same  as  in 
§  20.2056A-6,  Example  2[u).  D,  a  United 
States  citizen,  dies  in  1994,  a  resident  of 
State  X,  with  a  gross  estate  of  $2,000,000. 
Under  Us  will,  a  pecuniary  bequest  of 
$700,000  passes  to  a  QDOT  for  the  benefit  of 
Us  spouse  S,  who  is  a  resident  but  not  a 
citizen  of  the  United  States.  S  dies  in  1997 
at  which  time  5  is  still  a  resident  of  the 
United  States  and  the  value  of  tiie  assets  of 
the  QDOT  is  $800,000.  There  were  no  taxable 
events  during  S's  lifetime.  An  estate  tax  of 
$304,800  is  imposed  under  section 
2056A(b)(l)(B).  S's  taxable  estate,  including 
the  value  of  the  QDOT  ($800,000),  is 
$1,500,000. 

(i) .Under  paragraph  (a)(1)  of  this  section, 
the  first  limitation  for  purposes  of  section 
2013(b)  is  $304,800,  the  amount  of  the 
section  2056A  estate  tax. 

(ii)  Under  paragraph  (a)(2)  of  this  section, 
the  second  limitation  for  purposes  of  section 
2013(c)  is  computed  as  follows: 

(A)  S's  net  estate  tax  payable  under 
§  20.2013-3(a)(l),  as  modified  under 
paragraph  (a)(2)  of  this  section,  is  computed 
as  follows: 


Taxable  estate  .. 

$1,500,000 

Gross  estate  tax 

555,800 

Less:  Unified 
credit 

$192,800 
64,400 

Credit  for  state 
death  taxes  .... 

257,200 

Pre-2013 
net  estate 
tax  pay- 
able   

$298,600 

(B)  S's  net  estate  tax  payable  under 
§  20.201 3-3(a)(2),  as  modified  under 
paragraph  (a)(2)  of  this  section,  is  computed 
as  follows: 


Taxable  estate  .. 

$700,000 

Gross  estate  tax 

229,800 

Less:  Unified 

credit 

$192,800 

Credit  for  state 

death  taxes  .... 

18,000 

210,800 

Net  tax  pay- 
able   

$19,000 

(C)  Second  Lim- 

itation: 

Paragraph 
(ii)(A)  of 
thisEx- 

i 

<imple 

$298,600 

Less:  Para- 
graph 
(ii)(B)  of 
this  Ex- 
ample .... 


$279,600 


(iii)  Credit  for  tax  on  prior  transfers  = 
$279,600  (lesser  of  paragraphs  (i)  or  (ii)  of 
this  Example. 


§20.20S6A-8 
property. 


Special  rules  for  )olnt 


(a)  Inclusion  in  gross  estate — (1) 
General  rule.  If  property  is  held  by  the 
decedent  and  the  surviving  spouse  of 
the  decedent  as  joint  tenants  with  right 
of  survivorship,  or  as  tenants  by  the 
entirety,  and  the  surviving  spouse  is  not 
a  United  States  citizen  (or  treated  as  a 
United  States  citizen)  at  the  time  of  the 
decedent's  death,  the  property  is  subject 
to  inclusion  in  the  decedent's  gross 
estate  in  accordance  with  the  rules  of 
section  2040(a)  (general  rule  for 
includibility  of  joint  interests),  and 
section  2040(b)  (special  rule  for 
includibility  of  certain  joint  interests  of 
husbands  and  wives)  does  not  apply. 
Accordingly,  the  rules  contained  in 
section  2040(a)  and  §  20.2040-1  govern 
the  extent  to  which  such  joint  interests 
are  includible  in  the  gross  estate  of  a 
decedent  who  was  a  citizen  or  resident 
of  the  United  States.  Under  §  20.2040- 
1(a)(2),  the  entire  value  of  jointly  held 
property  is  included  in  the  decedent's 
gross  estate  unless  the  executor  submits 
facts  sufficient  to  show  that  property 
was  not  entirely  acquired  with 
consideration  fiimished  by  the 
decedent,  or  was  acquired  by  the 
decedent  and  the  other  joint  owner  by 
gift,  bequest,  devise  or  inheritance.  If 
Uie  decedent  is  a  nonresident  not  a 
citizen  of  the  United  States,  the  rules  of 
this  paragraph  (a)(1)  apply  pursuant  to 
sections  2103,  2031,  2040(a),  and 
2056(d)(1)(B). 

(2)  Consideration  furnished  by 
surviving  spouse.  For  purposes  of 
applying  section  2040(a),  in  determining 
the  amoimt  of  consideration  furnished 
by  the  surviving  spouse,  any 
consideration  furnished  by  the  decedent 
with  respect  to  the  property  before  July 
14, 1988,  is  treated  as  consideration 
furnished  by  the  surviving  spouse  to  the 
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extent  that  the  consideration  was  treated 
as  a  gift  to  the  spouse  under  section 
2511,  or  to  the  extent  tnat  the  decedent 
elected  to  treat  the  transfer  as  a  gift  to 
the  spouse  under  section  2515  (to  the 
extent  applicable).  For  purposes  of 
determining  whether  the  consideration 
was  a  gift  by  the  decedent  under  section 
2511,  it  is  presumed  that  the  decedent 
was  a  citizen  of  the  United  States  at  the 
time  the  consideration  was  so  furnished 
to  the  spouse.  The  special  rule  of  this 
paragraph  (a)(2)  is  applicable  only  if  the 
donor  spuuse  predeceases  me  donee 
spouse  and  not  if  the  donee  spouse 
predeceases  the  donor  spouse.  In  cases 
where  the  donee  spouse  predeceases  the 
donor  spouse,  any  portion  of  the 
consideration  treated  as  a  gift  to  the 
donee  spouse/decedent  on  the  creation 
of  the  tenancy  (or  suDsequentiy 
thereafter),  regardless  of  the  date  the 
tenancy  was  created,  is  not  treated  as 
consideration  furnished  by  the  donee 
spouse/decedent  for  purposes  of  section 
2040(a). 

(3)  Amount  allowed  to  be  transferred 
to  QDOT.  If,  as  a  result  of  the 
application  of  the  rules  described  above, 
only  a  portion  of  the  value  of  a  jointly- 
held  property  interest  is  includible  in  a 
decedent's  gross  estate,  only  that 
portion  that  is  so  includible  may  be 
transferred  to  a  QDOT  under  section 
2056(d)(2).  See  §20.2056A-4(b)(l)  and 
(d).  Example  3. 

(b)  Surviving  spouse  becomes  citizen. 
Paragraph  (a)  of  this  section  does  not 
apply  if  the  surviving  spouse  meets  the 
requirements  of  section  2056(d)(4).  For 
the  definition  of  resident  in  applying 
section  2056(d)(4),  see  §20.0-l(b). 

(c)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  Mn  1987.  D.  a  United  States 
citizen,  purchases  real  property  and  takes 
title  in  the  names  of  D  and  S,  &s  spouse  (a 
noncitizen,  but  a  United  States  resident],  as 
joint  tenants  with  right  of  survivorship.  In 
accordance  with  §25.2511-l(h)(5)  of  this 
chapter,  one-half  of  the  value  of  the  profterty 
is  a  gift  to  S.  D  dies  in  1995.  Because  S  is 
not  a  United  States  citizen,  the  provisions  of 
section  2040(a)  are  determinative  of  the 
extent  to  which  the  real  property  is 
includible  in  D's  gross  estate.  Because  the 
joint  tenancy  was  established  before  July  14, 
1988.  and  under  the  applicable  provisions  of 
the  Internal  Revenue  Code  and  regulations 
the  transfer  was  treated  as  a  gift  of  one-half 
of  the  property,  one-half  of  the  value  of  the 
property  is  deemed  attributable  to 
consideration  furnished  by  S  for  purposes  of 
section  2040(a).  Accordingly,  only  one-half  of 
the  value  of  the  property  is  includible  in  ZXs 
gross  estate  under  section  2040(a). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  S  dies  in  1995 
survived  by  D  who  is  not  a  citizen  of  the 
United  States.  For  purposes  of  applying 


section  2040(a),  D's  gift  to  S  on  the  creation 
of  the  tenancy  is  not  treated  as  consideration 
furnished  by  S  toward  the  acquisition  of  the 
property.  Accordingly,  since  S  made  no  other 
contributions  with  respmct  to  the  property,  no 
portion  of  the  property  is  includible  in  S's 
gross  estate. 

Example  3.  The  facts  are  the  same  as  in 
Example  i ,  except  that  D  and  5  purchase  real 
property  in  1990  making  the  down  payment 
with  funds  from  a  joint  bank  account.  Ail 
subsequent  mortgage  payments  and 
improvements  are  paid  from  the  joint  bank 
account.  The  only  funds  deposited  in  the 
joint  bank  account  are  the  earnings  of  D  and 
S.  It  is  established  that  D  earned 
approximately  60%  of  the  funds  and  S 
earned  approximately  40%  of  the  funds.  D 
dies  in  1995.  The  establishment  of  S's 
contribution  to  the  joint  bank  account  is 
sufficient  to  show  that  S  contributed  40%  of 
the  consideration  for  the  property.  Thus, 
under  paragraph  §  20.2040-1  (a)(2).  60%  of 
the  value  of  the  property  is  includible  in  D's 
gross  estate. 

§20.2056A-«    Designated  Filer.. 

Section  2056A(b)(2)(C)  provides 
special  rules  where  more  than  one 
QDOT  is  established  with  respect  to  a 
decedent.  The  designation  of  a  person 
responsible  for  filing  a  return  under 
section  2056A(b)(2)(C)(i)  (the 
Designated  Filer)  must  be  made  on  the 
decedent's  federal  estate  tax  return,  or 
on  the  first  Form  706-QDT  that  is  due 
and  is  filed  by  its  prescribed  date, 
including  extensions.  The  Designated 
Filer  must  be  a  U.S.  Trustee.  If  the  U.S. 
Trustee  is  an  individual,  that  individual 
must  have  a  tax  home  (as  defined  in 
section  911(d)(3))  in  the  United  States. 
At.least  sixty  days  before  the  due  date 
for  filing  the  tax  retiuns  for  all  of  the 
QDOTs,  the  U.S.  Trustee(s)  of  each  of 
the  QDOTs  must  provide  to  the 
Designated  Filer  all  of  the  necessary 
information  relating  to  distributions 
from  their  respective  QDOTs.  The 
section  2056A  estate  tax  due  from  each 
QDOT  is  allocated  on  a  pro  rata  basis 
(based  on  the  ratio  of  the  amount  of 
each  respective  distribution  constituting 
a  taxable  event  to  the  amount  of  all  such 
distributions),  unless  a  different 
allocation  is  required  under  the  terms  of 
the  governing  instrument  or  under  local 
law.  Unless  the  decedent  has  provided 
for  a  successor  Designated  Filer,  if  the 
Designated  Filer  ceases  to  qualify  as  a 
U.S.  Trustee,  or  otherwise  becomes 
unable  to  serve  as  the  Designated  Filer, 
the  remaining  trustees  of  each  QDOT 
must  select  a  qualifying  successor 
Designated  Filer  (who  is  also  a  U.S. 
Trustee)  prior  to  the  due  date  for  the 
filing  of  Form  706-QDT  (including 
extensions).  The  selection  is  to  be 
indicated  on  the  Form  706-QDT. 
Failure  to  select  a  successor  Designated 


Filer  will  result  in  the  application  of 
section  2056A(b)(2)(C). 

§  20.2056A-1 0    Surviving  spouse  t)ecomes 
citizen  after  QDOT  established. 

(a)  Section  2056A  estate  tax  no  longer 
imposed  under  certain  circumstances. 
Section  2056A(h)(l2)  provides  that  a 
QDOT  is  no  longer  subject  to  the 
imposition  of  the  section  2056A  estate 
tax  if  the  surviving  spouse  becomes  a 
citizen  of  the  United  States  and  the 
following  conditions  are  satisfied — 

(1)  The  spouse  either  was  a  United 
States  resident  (for  the  definition  of 
resident  for  this  purpose,  see 

§  20.2056A-l(b))  at  all  times  after  the 
dsath  of  the  decedent  and  before 
becoming  a  United  States  citizen,  or  no 
taxable  distributions  are  made  from  the 
QDOT  before  the  spouse  becomes  a 
United  States  citizen  (regardless  of  the 
residency  status  of  the  spouse);  and 

(2)  The  U.S.  Trustee(s)  of  the  QDOT 
notifies  the  Internal  Revenue  Service 
and  certifies  in  writing  that  the 
surviving  spouse  has  become  a  United 
States  citizen.  Notice  is  to  be  made  by 
filing  a  final  Form  706-QDT  on  or 
before  April  15th  of  the  calendar  year 
following  the  year  in  which  the 
surviving  spouse  becomes  a  United 
States  citizen,  unless  an  extension  of 
time  for  filing  is  granted  under  section 
6081. 

(b)  Special  election  by  spouse.  If  the 
surviving  spouse  becomes  a  United 
States  citizen  and  the  spouse  is  not  a 
United  States  resident  at  all  times  after 
the  death  of  the  decedent  and  before 
becoming  a  United  States  citizen,  and  a 
tax  was  previously  imposed  under 
section  2056A(b)(i)(A)  with  respect  to 
any  distribution  fi-om  the  QDOT  before 
the  surviving  spouse  becomes  a  United 
States  citizen,  Uie  estate  tax  imposed 
under  section  2056A(b)(l)  does  not 
apply  to  distributions  after  the  spouse 
becomes  a  citizen  if— 

(1)  The  spouse  elects  to  treat  any 
taxable  distribution  from  the  QDOT 
prior  to  the  spouse's  election  as  a 
taxable  gift  made  by  the  spouse  for 
purposes  of  section  2001(b)(1)(B) 
(referring  to  adjusted  taxable  gifts),  and 
for  purposes  of  determining  the  amoimt 
of  the  tax  imposed  by  section  2501  on 
actual  taxable  gifts  made  by  the  spouse 
during  the  year  in  which  the  spouse 
becomes  a  citizen  or  in  any  subsequent 
year; 

(2)  The  spouse  elects  to  treat  any 
previous  reduction  in  the  section  2056A 
estate  tax  by  reason  of  the  decedent's 
unified  credit  (under  either  section  2010 
or  section  2102(c))  as  a  reduction  in  the 
spouse's  unified  credit  under  section 
2505  for  purposes  of  determining  the 
amount  of  the  credit  allowable  with 
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respect  to  taxable  gifts  made  by  the 
surviving  spouse  during  the  taxable  year 
in  which  the  spouse  becomes  a  citizen. 
or  in  any  subsequent  year;  and 

(3)  The  elections  referred  to  in  this 
paragraph  (b)  are  made  by  timely  filing 
a  Form  706-QDT  on  or  before  April 
15th  of  the  year  following  the  year  in 
which  the  surviving  spouse  becomes  a 
citizen  (imless  an  extension  of  time  for 
filing  is  granted  imder  section  6081)  and 
attadiing  notification  of  the  election  to 
the  return. 

f  20.205eA-1 1    Filing  requirements  and 
payment  of  the  section  20S6A  estate  tax. 

(a)  Distributions  during  surviving 
spouse's  life.  Section  2056A(b)(5)(A) 
provides  the  due  date  for  payment  of  the 
section  2056A  estate  tax  imposed  on 
distributions  during  the  spouse's 
lifetime.  An  extension  of  not  more  than 
6  months  may  be  obtained  for  the  filing 
of  Form  706-<}DT  under  section  6081(a) 
if  the  conditions  specified  therein  are 
saUsfied.  See  also  §  20.2056A-  5(c)(1) 
regarding  the  requirements  for  filing  a 
Form  706-QDT  in  the  case  of  a 
distribution  to  the  surviving  spouse  on 
account  of  hardship,  and  §  20.2056A- 
2T(d)(3)  regarding  the  requirements  for 
filing  Form  706-QDT  in  the  case  of  the 
required  annual  statement. 

(d)  Tax  at  death  of  surviving  spouse. 
Section  2056A(b)(5)(B)  provides  the  due 
date  for  payment  of  the  section  2056A 
estate  tax  imposed  on  the  death  of  the 
spouse  under  section  2056A(b)(l)(B). 
An  extension  of  not  more  than  6  months 
may  be  obtained  for  the  filing  of  the 
Form  706-QDT  under  section  6081(a),  if 
the  conditions  specified  therein  are 
satisfied.  The  obtaining  of  an  extension 
of  time  to  file  under  section  6081(a) 
does  not  extend  the  time  to  pay  the 
section  2056A  estate  tax  as  prescribed 
under  section  2056A(b)(5)(B). 

(c)  Extension  of  time  for  paying 
section  2056 A  estate  tax — (1)  Extension 
of  time  for  paying  tax  under  section 
6161(a)(2).  Piirsuant  to  sections 
2056A(b)(10)(C)  and  6161(a)(2),  upon  a 
showing  of  reasonable  cause,  an 
extension  of  time  for  a  reasonable 
period  beyond  the  due  date  may  be 
granted  to  pay  any  part  of  the  estate  tax 
that  is  imposed  upon  the  surviving 
spouse's  death  under  section 
2056A(b)(l)(B)  and  shown  on  the  final 
Form  706-QDT,  or  any  part  of  any 


installments  of  such  tax  payable  under 
section  6166  (including  any  part  of  a 
deficiency  prorated  to  any  installment 
imder  such  section).  The  extension  may 
not  exceed  10  years  from  the  date 
prescribed  for  payment  of  the  tax  (or  in 
the  case  of  an  installment  or  part  of  a 
deficiency  prorated  to  an  installment,  if 
later,  not  beyond  the  date  that  is  12 
months  after  the  due  date  for  the  last 
installment).  Such  extension  may  be 
granted  by  the  district  director  or  the 
director  of  the  service  center  where  the 
Form  706-QDT  is  filed. 

(2)  Extension  of  time  for  paying  tax 
under  section  6161(a)(1).  An  extension 
of  time  beyond  the  due  date  to  pay  any 
part  of  the  estate  tax  imposed  on 
lifetime  distributions  under  section 
2056A(b)(l)(A),  or  imposed  at  the  death 
of  the  surviving  spouse  under  section 
2056A(b)(l)(B),  may  be  granted  for  a 
reasonable  period  of  time,  not  to  exceed 
6  months  (12  months  in  the  case  of  the 
estate  tax  imposed  under  section 
2056A(b)(l)(B)  at  the  surviving  spouse's 
death),  by  the  district  director  or  the 
director  of  the  service  center  where  the 
Form  706--QDT  is  filed. 

(d)  Liability  for  tax.  Under  section 
2056A(b)(6),  each  trustee  (and  not  solely 
the  U.S.  Trustee(s))  of  a  QDOT  is 
personally  liable  for  the  amount  of  the 
estate  tax  imposed  in  the  case  of  any 
taxable  event  under  section  2056A(b)(l). 
In  the  case  of  multiple  QEXDTs  with 
respect  to  the  same  decedent,  each 
trustee  of  a  QDOT  is  personally  liable 
for  the  amount  of  the  section  2056A 
estate  tax  imposed  on  any  taxable  event 
with  respect  to  that  trustee's  QDOT,  but 
is  not  personally  liable  for  tax  imposed 
with  respect  to  taxable  events  involving 
QDOTs  of  which  that  person  is  not  a 
trustee.  However,  the  assets  of  any 
QDOT  are  subject  to  collection  by  the 
Internal  Revenue  Service  for  any  tax 
resulting  from  a  taxable  event  with 
respect  to  any  other  QEXDT  established 
with  respect  to  the  same  decedent.  The 
trustee  may  also  be  personally  liable  as 
a  writhholding  agent  under  section  1461 
or  other  applicable  provisions  of  the 
Internal  Revenue  Code. 

§  20.20S6A-1 2    Increased  t>asis  for  section 
2056A  estate  tax  paid  with  respect  to 
distribution  from  a  QDOT. 

Under  section  2056A(b)(13),  in  the 
case  of  any  distribution  from  a  QDOT  on 


which  an  estate  tax  is  imposed  under 
section  2056A(bMl)(A),  the  distribution 
is  treated  as  a  transfer  by  gift  for 
purposes  of  section  1015,  and  any  estate 
tax  paid  under  section  2056A(b)(l)(A)  is 
treated  as  a  gift  tax  See  §  1.1015-5(c)(4) 
and  (5)  of  this  chapter  for  rules  for 
determining  the  amount  by  which  the 
basis  of  the  distributed  property  is 
increased. 

§20.20S«A-13    Effecthre  data. 

The  provisions  of  §§  20.2056A-1 
through  20.2056A-12  are  effective  with 
respect  to  estates  of  decedents  dying 
after  August  22, 1995. 

Par.  7.  §  20.2101-1  is  revised  to  read 
as  follows: 

§  20.2101-1    Estates  of  nonresidents  not 
citizens;  tax  imposed. 

(a)  Imposition  of  tax.  Section  2101 
imposes  a  tax  on  the  transfer  of  the 
taxable  estate  of  a  nonresident  who  is 
not  a  citizen  of  the  United  States  at  the 
time  of  death.  In  the  case  of  estates  of 
decedents  dying  after  November  10, 
1988,  the  tax  is  computed  at  the  same 
rates  as  the  tax  that  is  imposed  on  the 
transfer  of  the  taxable  estate  of  a  citizen 
or  resident  of  the  United  States  in 
accordance  with  the  provisions  of 
sections  2101(b)  and  (c).  For  the 
meaning  of  the  terms  resident, 
nonresident,  and  United  States,  as 
applied  to  a  decedent  for  purposes  of 
the  estate  tax,  see  §  20.0-l(b)(l)  and  (2). 
For  the  liability  of  the  executor  for  the 
payment  of  the  tax,  see  section  2002. 
For  special  rules  as  to  the  phaseout  of 
the  graduated  rates  and  unified  credit, 
see  sections  2001(c)(2)  and  2101(b). 

(b)  Special  rates  in  the  case  of  certain 
decedents.  In  the  case  of  an  estate  of  a 
nonresident  who  was  not  a  citizen  of  the 
United  States  and  who  died  after 
December  31. 1976.  and  on  or  before 
November  10, 1988,  the  tax  on  the 
■nonresident's  taxable  estate  is  computed 
using  the  formula  provided  under 
section  2101(b),  except  that  the  rate 
schedule  in  paragraph' (c)  of  this  section 
is  to  be  used  in  lieu  of  the  rate  schedule 
in  section  2001(c). 

(c)  Rate  schedule  for  decedents  dying 
after  December  31,  1 976  and  on  or 
before  November  10,  1988. 


If  the  amount  for  which  the  tentative  tax  to  be  computed  is:  The  tentative  tax  is: 

Not  over  SIOO.OOO 6%  of  such  amount. 

Over  $100,000  but  not  over  S500.000  S6,000.  plus  12%  of  excess  over  SIOO.OOO. 

Over  $500,000  but  not  over  SI  ,000,000  « S54.000.  plus  18%  of  excess  over  S500.000. 

Over  $1,000,000  but  not  over  $2,000,000  $144,000,  plus  24%  of  excess  over  SI, 000,000. 

Over  $2,000,000  » $384,000,  plus  30%  of  excess  over  $2,000,000. 
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Par.  8.  Section  20.2102-1  is  amended 
by  adding  paragraph  (c)  to  read  as 
follows: 

{20.2102-1    Ectatss  of  nonresidents  not 
cttizsns;  credits  against  tax. 

•        *        •        •        • 

(c)  Unified  credit — 

(1)  In  general.  Subject  to  paragraph 
(c)(2)  of  this  section,  in  the  case  of 
estates  of  decedents  dying  after 
November  10, 1988,  a  unified  credit  of 
$13,000  is  allowed  against  the  tax 
imposed  by  section  2101  subject  to  the 
limitations  of  section  2102(c). 

(2)  When  treaty  is  applicable.  To  the 
extent  required  under  any  treaty 
obligation  of  the  United  States,  the 
estate  of  a  nonresident  not  a  citizen  of 
the  United  States  is  allowed  the  unified 
credit  permitted  to  a  United  States 
citizen  or  resident  of  $192,800, 
multiplied  by  the  proportion  that  the 
total  gross  estate  of  the  decedent 
situated  in  the  United  States  bears  to  the 
decedent's  total  gross  estate  wherever 
situated. 

(3)  Certain  residents  of  possessions.  In 
the  case  of  a  decedent  who  is 
considered  to  be  a  nonresident  not  a 
citizen  of  the  United  States  under 
section  2209,  there  is  allowed  a  imified 
credit  equal  to  the  greater  of  $13,000,  or 
$46,800  multiplied  by  the  proportion 
that  the  decedent's  gross  estate  situated 
in  the  United  States  bears  to  the  total 
gross  estate  of  the  decedent  wherever 
situated. 

Par.  9.  Section  20.2106-1  is  amended 
as  follows: 

1.  Paragraph  (a)(3)  is  revised. 

2.  The  last  sentence  of  paragraph  (b) 
is  removed. 

3.  Paragraph  (c)  is  removed. 
The  revision  reads  as  follows: 

§  20.21 06-1    Estates  of  nonresidents  not 
citizens;  taxable  estate;  deductions  in 
generai. 

(a)  V*  * 

(3)  Subject  to  the  special  rules  sei 
forth  at  §  20.2056A-l(c),  the  amount 
which  would  be  deductible  with  respect 
to  property  situated  in  the  United  States 
at  the  time  of  the  decedent's  death 
under  the  principles  of  section  2056. 
Thus,  if  the  siuviving  spouse  of  the 
decedent  is  a  citizen  of  the  United 
States  at  the  time  of  the  decedent's 
death,  a  marital  deduction  is  allowed 
with  respect  to  the  estate  of  the 
decedent  if  all  other  applicable 
requirements  of  section  2056  are 
satisfied.  If  the  siuviving  spouse  of  the 
decedent  is  not  a  citizen  of  the  United 
States  at  the  time  of  the  decedent's 
death,  the  provisions  of  section  2056, 
including  specifically  the  provisions  of 
section  2056(d)  and  (unless  section 


2056(d)(4)  applies)  the  provisions  of 
section  2056A  (QDOTs)  must  be 
satisfied. 


§20.2106-2    [Amended] 

Par.  10.  In  §  20.2106-2,  paragraph  (c) 
is  removed  and  reserved. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,1954 

Par.  11.  The  authority  citation  for  part 
25  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  12.  Section  25.2503-2  is 
amended  as  follows: 

1.  The  first  sentence  in  paragraph  (a) 
is  revised. 

2.  Paragraph  (f)  is  added. 

3.  The  revision  and  addition  read  as 
follows: 

§  25.2503-2    Exclusion  from  gifts. 

(a)  *  *  *  Except  as  provided  in 
paragraph  (f)  of  this  section  (involving 
gifts  to  a  nondtizen  spouse),  the  first 
$10,000  of  gifts  made  to  any  one  donee 
during  the  calendar  year  1982  or  any 
calendar  year  thereafter,  except  gifts  of 
future  interests  in  property  as  defined  in 
§§  25.2503-3  and  25.2503-4,  is 
excluded  in  determining  the  total 
amoimt    of  gifts    for   the   calendar 
year.  *  *  * 
•        •        *        *        • 

(f)  Special  rule  in  the  case  of  gifts 
made  on  or  after  July  14.  1988,  to  a 
spouse  who  is  not  a  United  States 
citizen — (1)  In  general.  Subject  to  the 
special  rules  set  forth  at  §  20.2056A-l(c) 
of  this  chapter,  in  the  case  of  gifts  made 
on  or  after  July  14, 1988,  if  the  donee 
of  the  gift  is  the  donor's  spouse  and  the 
donee  spouse  is  not  a  citizen  of  the 
United  States  at  the  time  of  the  gift,  the 
first  $100,000  of  gifts  made  during  the 
calendar  year  to  the  donee  spouse 
(except  gifts  of  fiiture  interests)  is 
excluded  in  determining  the  total 
amount  of  gifts  for  the  calendar  year. 
The  rule  of  this  paragraph  (f)  applies 
regardless  of  whether  the  donor  is  a 
citizen  or  resident  of  the  United  States 
for  purposes  of  chapter  12  of  the 
Internal  Revenue  Code. 

(2)  Gifts  made  after  June  29.  1989.  In 
the  case  of  gifts  made  after  Jime  29, 
1989.  the  $100,000  exclusion  provided 
ui  paragraph  (f)(1)  of  this  section  applies 
only  if  the  gift  in  excess  of  the  othervdse 
applicable  annual  exclusion  is  in  a  form 
that  qualifies  for  the  gift  tax  maritai 
deduction  under  section  2523(a)  but  for 
the  provisions  of  section  2523(i)(l) 
(disallowing  the  marital  deduction  if  the 
donee  spouse  is  not  a  United  States 
citizen.)  See  §25.2523(i)-l(d),  Example 
4. 


(3)  Effective  date.  This  paragraph  (f)  is 
effective  with  respect  to  gifts  made  after 
August  22, 1995. 

Par.  13.  §§  25.2523(i)-l,  25.2523(i)-2 
and  25.2523(i)-3  are  added  to  read  as 
follows: 

§25.2S23(iH  Disallowance  of  marital 
deduction  wtten  spouse  Is  not  a  United 
States  citizen. 

(a)  In  general.  Subject  to  §  20.2056A- 
1(c)  of  this  chapter,  section  2523(i)(l) 
disallows  the  marital  deduction  if  the 
spouse  of  the  donor  is  not  a  citizen  of 
the  United  States  at  the  time  of  the  gift. 
If  the  spouse  of  the  donor  is  a  citizen  of 
the  United  States  at  the  time  of  the  gift, 
the  gift  tax  marital  deduction  under 
section  2523(a)  is  allowed  regardless  of 
whether  the  donor  is  a  citizen  or 
resident  of  the  United  States  at  the  time 
of  the  gift,  subject  to  the  otherwise 
applicable  rules  of  section  2523. 

(b)  Exception  for  certain  joint  and 
survivor  annuities.  Paragraph  (a)  does 
not  apply  to  disallow  the  marital 
deduction  writh  respect  to  any  transfer 
resulting  in  the  acquisition  of  rights  by 
a  noncitizen  spouse  imder  a  joint  and 
sim^ivor  annuity  described  in  section 
2523(f)(6). 

(c)  Increased  annual  exclusion — (1)  In 
general.  In  the  case  of  gifts  made  from 

a  donor  to  the  donor's  spouse  for  which 
a  marital  deduction  is  not  allowable 
under  this  section,  if  the  gift  otherwise 
qualifies  for  the  gift  tax  annual 
exclusion  under  section  2503(b),  the 
amount  of  the  annual  exclusion  under 
section  2503(b)  is  $100,000  in  lieu  of 
$10,000.  However,  in  the  case  of  gifts 
made  after  June  29, 1989.  in  order  for 
the  increased  annual  exclusion  to  apply, 
the  gift  in  excess  of  the  otherwise 
applicable  annual  exclusion  imder 
section  2503(b)  must  be  in  a  form  that 
qualifies  for  the  marital  deduction  but 
for  the  disallowance  provision  of 
section  2523(i)(l).  See  paragraph  (d), 
Example  4,  of  this  section. 

(2)  Status  of  donor.  The  $100,000 
annual  exclusion  for  gifts  to  a 
noncitizen  spouse  is  available  regardless 
of  the  status  of  the  donor.  Accordingly, 
it  is  immaterial  whether  the  donor  is  a 
citizen,  resident  or  a  nonresident  not  a 
citizen  of  the  United  States,  as  long  as 
the  spouse  of  the  donor  is  not  a  citizen 
of  the  United  States  at  the  time  of  the 
gift  and  the  conditions  for  allowance  of 
the  increased  annual  exclusion  have 
been  satisfied.  See  §  25.2503-2(1). 

(d)  Examples.  The  principles  outlined 
in  this  section  are  illustrated  in  the 
following  examples.  Assume  in  each  of 
the  examples  that  the  donee,  S.  is  D's 
spouse  and  is  not  a  United  States  citizen 
at  the  time  of  the  gift. 
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Example  1.  Outright  transfer  of  present 
interest.  In  1995,  D,  a  United  States  citizen, 
transfers  to  S,  outright,  100  shares  of  X 
corporation  stock  valued  for  federal  gift  tax 
purposes  at  $130,000.  The  transfer  is  a  gift  of 
a  present  interest  in  property  under  section 
2503(b).  Additionally,  the  gift  qualifies  for 
the  gift  tax  marital  deduction  except  for  the 
disallowance  provision  of  section  2523(i)(l). 
Accordingly.  SIOO.OOO  of  the  S130.000  gift  is 
excluded  from  the  total  amount  of  gifts  made 
during  the  calendar  year  by  D  for  gift  tax 
purposes. 

Example  2.  Transfer  of  survivor  benefits.  In 
1995,  D,  a  United  States  citizen,  retires  from 
employment  in  the  United  States  and  elects 
to  receive  a  reduced  retirement  annuity  in 
order  to  provide  S  with  a  survivor  annuity 
upon  D's  death.  The  transfer  of  rights  to  S  in 
the  joint  and  survivor  annuity  is  a  gift  by  D 
for  gift  tax  purposes.  However,  under 
paragraph  (b)  cf  this  section,  the  gift  qualifies 
for  the  gift  tax  marital  deduction  even  though 
S  is  not  a  United  States  citizen. 

Example  3.  Transfer  of  present  interest  in 
trust  property.  In  1995.  D,  a  resident  alien, 
transfers  property  valued  at  S500.000  in  trust 
to  5.  who  is  also  a  resident  alien.  The  trust 
instnmient  provides  that  the  trust  income  is 
payable  to  S  at  least  quarterly  and  S  has  a 
testamentary  general  power  to  appoint  the 
trust  corpus.  The  transfer  to  S  qualifies  for 
the  marital  deduction  under  section  2523  but 
for  the  provisions  of  section  2523(i](l). 
Because  S  has  a  life  income  interest  in  the 
trust.  S  has  a  present  interest  in  a  portion  of 
the  trust.  Accordingly,  D  may  exclude  the 
present  value  of  S's  income  interest  (up  to 
SIOO.OOO)  from  D's  total  1995  calendar  year 
gifts. 

Example  4.  Transfer  of  present  interest  in 
trust  property.  The  facts  are  the  same  as  in 
Example  3,  except  that  S  does  not  have  a 
testamentary  general  power  to  appoint  the 
trust  corpus.  Instead.  D's  child,  C,  has  a 
remainder  interest  in  the  trust.  If  S  were  a 
United  States  citizen,  the  transfer  would 
qualify  for  the  gift  tax  marital  deduction  if  a 
qualified  terminable  interest  property 
election  was  made  under  section  2523(f)(4). 
However,  because  S  is  not  a  U.S.  citizen.  D 
may  not  make  a  qualified  terminable  interest 
property  election.  Accordingly,  the  gift  does 
not  qualify  for  the  gift  tax  marital  deduction 
but  for  the  disallowance  provision  of  section 
2523(i)(l).  The  $100,000  annual  exclusion 
under  section  2523(i)(2)  is  not  available  with 
respect  to  D's  transfer  in  trust  and  D  mav  not 
exclude  the  present  value  of  S's  income 
interest  in  excess  of  $10,000  from  D's  total 
1995  calendar  year  gifts. 

Example  5.  Spouse  becomes  citizen  after 
transfer.  D,  a  United  States  citizen,  transfers 
a  residence  valued  at  $350,000  on  December 
20. 1995,  to  D's  spouse.  5,  a  resident  alien. 
On  January  31. 1996,  S  becomes  a  naturalized 
United  States  citizen.  On  D's  federal  gift  tax 
i  return  for  1995.  D  must  include  $250,000  as 
a  gift  ($350,000  transfer  less  $100,000 
exclusion).  Although  S  becomes  a  citizen  in 
January.  1996,  S  is  not  a  citizen  of  the  United 
States  at  the  time  the  transfer  is  made. 
Therefore,  no  gift  tax  marital  deduction  is 
allowable.  However,  the  transfer  does  qualify 
for  the  $100,000  annual  exclusion. 


§2S.2523(l)-2  Treatment  of  spousal  joint 
tenancy  property  wtiere  one  spouse  Is  not 
a  United  States  citizen. 

(a)  In  general.  In  the  case  of  a  joint 
tenancy  with  right  of  survivorship 
between  spouses,  or  a  tenancy  by  the 
entirety,  where  the  donee  spouse  is  not 
a  United  States  citizen,  the  gift  tax 
treatment  of  the  creation  and 
termination  of  the  tenancy  (regardless  of 
whether  the  donor  is  a  citizen,  resident 
or  nonresident  not  a  citizen  of  the 
United  States  at  such  time),  is  governed 
by  the  principles  of  sections  2515  and 
2515A  (as  such  sections  were  in  effect 
before  their  repeal  by  the  Economic 
Recovery  Tax  Act  of  1981).  However,  in 
applying  these  principles,  the  donor    • 
spouse  may  not  elect  to  treat  the 
creation  of  a  tenancy  in  real  property  as 
a  gift,  as  provided  in  section  2515(c) 
(prior  to  its  repeal  by  the  Economic 
Recovery  Tax  Act  of  1981,  Pub.  L.  97- 
34,  95  Stat.  172). 

(b)  Tenancies  by  the  entirety  and  joint 
tenancies  in  real  property — (1)  Creation 
of  the  tenancy  on  or  after  July  14,  1988. 
Under  the  principles  of  section  2515 
(without  regard  to  section  2515(c)),  the 
creation  of  a  tenancy  by  the  entirety  (or 
joint  tenancy)  in  real  property  (either  by 
one  spouse  alone  or  by  both  spouses), 
and  any  additions  to  the  value  of  the 
tenancy  in  the  form  of  improvements, 
reductions  in  indebtedness  thereon,  or 
otherwise,  is  not  deemed  to  be  a  transfer 
of  property  for  purposes  of  the  gift  tax, 
regardless  of  the  proportion  of  the 
consideration  furnished  by  each  spouse, 
but  only  if  the  creation  of  the  tenancy 
would  otherwise  be  a  gift  to  the  donee 
spouse  who  is  not  a  citizen  of  the 
United  States  at  the  time  of  the  gift. 

(2)  Termination — (i)  Tenancies 
created  after  December  31,  1954  and 
before  January  1,1982  not  subject  to  an 
election  under  section  2515(c),  and 
tenancies  created  on  or  after  July  14, 
1988.  When  a  tenancy  to  which  this 
paragraph  (b)  applies  is  terminated  on 
or  after  July  14, 1988,  other  than  by 
reason  of  the  death  of  a  spouse,  then, 
under  the  principles  of  section  2515.  a 
spouse  is  deemed  to  have  made  a  gift  to 
the  extent  that  the  proportion  of  the 
total  consideration  furnished  by  the 
spouse,  multiplied  by  the  proceeds  of 
the  termination  (whether  in  the  form  of 
cash,  property,  or  interests  in  property), 
exceeds  the  value  of  the  proceeds  of 
termination  received  by  the  spouse.  See 
section  2523(i),  and  §25.2523(i)-l  and 
§  25.2503-2(1)  as  to  certain  of  the  tax 
consequences  that  may  result  upon 
termination  of  the  tenancy.  This 
paragraph  (b)(2)(i)  applies  to  tenancies 
created  after  Deceml)er  31. 1954,  and 
before  January  1, 1982,  not  subject  to  an 
election  under  section  2515(c),  and  to 


tenancies  created  on  or  after  July  14, 
1988. 

(ii)  Tenancies  created  after  December 
31,  1954  and  before  January  1,  1982 
subject  to  an  election  under  section 
2515(c)  and  tenancies  created  after 
December  31,  1981  and  before  July  14. 
1988.  When  a  tenancy  to  which  this 
paragraph  (b)  applies  is  terminated  on 
or  after  July  14. 1988.  other  than  by 
reason  of  the  death  of  a  spouse,  then, 
under  the  principles  of  section  2515.  a 
spouse  is  deemed  to  have  made  a  gift  to 
the  extent  that  the  proportion  of  the 
total  consideration  furnished  by  the 
spouse,  multiplied  by  the  proceeds  of 
the  termination  (whether  in  the  form  of 
cash,  property,  or  interests  in  property), 
exceeds  the  value  of  the  proceeds  of 
termination  received  by  the  spouse.  See 
section  2523(i),  and  §§25.2523(i)-l  and 
25.2503-2(1)  as  to  certain  of  the  tax 
consequences  that  may  result  upon 
termination  of  the  tenancy.  In  the  case 
of  tenancies  to  which  this  paragraph 
applies,  if  the  creation  of  the  tenancy 
was  treated  as  a  gift  to  the  noncitizen 
donee  spouse  under  section  2515(c)  (in 
the  case  of  tenancies  created  prior  to 
1982)  or  section  2511  (in  the  case  of 
tenancies  created  after  December  31, 
1981  and  before  July  14.  1988),  then, 
upon  termination  of  the  tenancy,  for 
purposes  of  applying  the  principles  of 
section  2515  and  the  regulations 
thereunder,  the  amount  treated  as  a  gift 
on  creation  of  the  tenancy  is  treated  as 
consideration  originally  l}elonging  to  the 
noncitizen  spouse  and  never  acquired 
by  the  noncitizen  spouse  ft-om  the  donor 
spouse.  This  paragraph  (b)(2)(ii)  applies 
to  tenancies  created  after  December  31, 
1954,  and  before  January  1, 1982, 
subject  to  an  election  under  section 
2515(c),  and  to  tenancies  created  after 
December  31. 1981.  and  before  July  14. 
1988. 

(3)  Miscellaneous  provisions — (i) 
Tenancy  by  the  entirety.  For  purposes  of 
this  section,  tenancy  by  the  entirety 
includes  a  joint  tenancy  between 
husband  and  wife  with  right  of 
survivorship. 

(ii)  No  election  to  treat  as  gift.  The 
regulations  under  section  2515  that 
relate  to  the  election  to  treat  the  creation 
of  a  tenancy  by  the  entirety  as 
constituting  a  gift  and  the  consequences 
of  such  an  election  upon  termination  of 
the  tenancy  (§§  25.2515-2  and  25.2515- 
4)  do  not  apply  for  purposes  of  section 
2523(i)(3). 

(4)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  In  1992,  A.  a  United  States 
citizen,  furnished  $200,000  and  A's  spouse  B. 
a  resident  alien,  furnished  $50,000  for  the 
purchase  and  subsequent  improvement  of 


43554       Federal  Register  /  Vol.  60,  No.  162  /  Tuesday.  August  22.  1995  /  Rules  and  Regulations 


real  property  held  by  them  as  tenants  by  the       $300,000.  A  receives  $225,000  and  B  receives     termination  results  in  a  gift  of  $15,000  by  A 
entirety.  The  property  is  sold  in  1998  for  $75,000  of  the  sales  proceeds.  The  to  B,  computed  as  follows; 


$200.000  (consideration  furnished  by  A)  ^  $300,000  (proceeds  of  termination)  -  $240,000 


$250,000  (total  consideration  furnished  by  both  spouses)       (Proceeds  of  termination  attributable  to  A. ) 


$240,000 -$225,000  (proceeds  received  by 
y4)=$15.000  gift  by  A  to  B. 

Example  2.  In  1986,  A  purchased  real 
property  for  $300,000  and  took  title  in  the 
names  of  A  and  B,  A's  spouse,  as  joint 
tenants.  Under  section  2511  and  §  25.2511- 


1(h)(1)  of  the  regulations,  A  was  treated  as 
making  a  gift  of  one-half  of  the  value  of  the 
property  ($150,000)  to  B.  In  1995,  the  real 
property  is  sold  for  $400,000  and  B  receives 
the  entire  proceeds  of  sale.  For  purp>oses  of 
determining  the  amount  of  the  gift  on 
termination  of  the  tenancy  under  the 


principles  of  section  2515  and  the  regulations 
thereunder,  the  amount  treated  as  a  gift  to  B 
on  creation  of  the  tenancy  under  section  2511 
is  treated  as  B's  contribution  towards  the 
purchase  of  the  property.  Accordingly,  the 
termination  of  the  tenancy  results  in  a  gift  of 
$200,000  fttim  i4  to  B  determined  as  follows: 


$150.000  (consideration  furnished  by  A) ^  $400,000  (proceeds  of  termination)  -  $200,000 

$300,000  (total  consideration  deemed  fiimished  by  both  spouses)       (Proceeds  of  termination  atuibutable  to  A. ) 


$200,000-0  (proceeds  received  by 
/1)=$200,000  gift  by  it  to  B. 

(c)  Tenancies  by  the  entirety  in 
personal  property  where  one  spouse  is 
not  a  United  States  citizen — (1)  In 
generalfln  the  case  of  the  creation 
(either  by  one  spouse  alone  or  by  both 
spouses  where  at  least  one  of  the 
spouses  is  not  a  United  States  citizen) 
of  a  joint  interest  in  personal  property 
with  right  of  survivorship,  or  additions 
to  the  value  thereof  in  the  form  of 
improvements,  reductions  in  the 
indebtedness  thereof,  or  otherwise,  the 
retained  interest  of  each  spouse,  solely 
for  purposes  of  determining  whether 
there  has  been  a  gift  by  the  donor  to  the 
spouse  who  is  not  a  citizen  of  the 
United  States  at  the  time  of  the  gift,  is 
treated  as  one-half  of  the  value  of  the 
joint  interest.  See  section  2523(i)  and 
§§  25.2523(i)-l  and  25.2503-2(f)  as  to 
certain  of  the  tax  consequences  that  may 
result  upon  creation  and  termination  of 
the  tenancy. 

(2)  Exception.  The  rule  provided  in 
paragraph  (c)(1)  of  this  section  does  not 
apply  with  respect  to  any  joint  interest 
in  property  if  the  fair  market  value  of 
the  interest  in  property  (determined  as 
if  each  spouse  had  a  right  to  sever) 
cannot  reasonably  be  ascertained  except 
by  reference  to  the  life  expectancy  of 
one  or  both  spouses.  In  these  cases, 
actuarial  principles  may  need  to  be 
resorted  to  in  determining  the  gift  tax 
consequences  of  the  transaction. 

$25.2S23(i)-3    Effecthw  date. 

The  provisions  of  §§  25.2523(i)-l  and 
25.2523(i)-2  are  effective  in  the  case  of 
gifts  made  after  August  22, 1995. 

Par.  14.  In  §25.2702-1,  paragraph 
(c)(8)  is  added  to  read  as  follows: 

S  25.2702-1    Special  valuation  rules  In  the 
case  of  transfers  of  interests  in  trust 


(c)  •  *  * 

(8)  Transfer  or  assignment  to  a 
Qualified  Domestic  Trust.  A  transfer  or 
assignment  (as  described  in  section 
2056(d)(2)(B))  by  a  noncitizen  surviving 
spouse  of  property  to  a  Qualified 
Domestic  Trust  under  the  circumstances 
described  in  §  20.2056A-4(b)  of  this 
chapter,  where  the  surviving  spouse 
retains  an  interest  in  the  transferred 
property  that  is  not  a  qualified  interest 
and  the  transfer  is  not  described  in 
sections  2702(a)(3)(A)(ii)  or  2702(c)(4). 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  15.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  16.  Section  602.101(c)  is 
amended  by  adding  entries  in  niunerical 
order  in  the  table  to  read  as  follows: 

§  602.101    OMB  Control  numbers. 


(c) 


CFR  part  or  section  where 
identified  and  described 


Curent  OMB 
control  No. 


20.2056A-3 1545-1360 

20.2056A-4 .". 1545-1360 

20.2056A-10 1545-1360 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  21, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-19867  Filed  8-21-95;  8:45  am] 
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26  CFR  Part  20  and  602 

[TO  8613] 

RiN  1545-AS67 

Requirements  to  Ensure  Collection  of 
Section  2056A  Estate  Tax 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
gmdance  relating  to  the  additional 
requirements  necessary  to  ensure  the 
collection  of  the  estate  tax  imposed 
under  section  2056A(b)  with  respect  to 
taxable  events  involving  qualified 
domestic  trusts  (QDOTs)  described  in 
section  2056A(a).  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regulations  are  effective 
AtJ^st  22, 1995. 

These  regulations  apply  to  estates  of 
decedents  dying  after  March  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hurwitz  (202)  622-3090  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1443. 
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For  fiulher  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  amendments 
to  the  Estate  Tax  Regulations  (26  CFR 
part  20)  under  section  2056A  of  the 
Internal  Revenue  Code  of  1986  (Code). 
Section  2056A  was  added  by  section 
5033  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  temporary  regulations  provide 
additional  requirements  that  must  be 
satisfied  in  order  for  a  trust  to  qualify  as 
a  QDOT.  The  requirements  are 
necessary  to  ensure  the  collection  of  the 
section  2056A  estate  tax  that  is  imposed 
upon  any  distribution  of  principal  from 
the  QDOT,  upon  the  death  of  the 
surviving  spouse,  or  if  the  trust  ceases 
to  qualify  as  a  QDOT. 

Explanation  of  Provisions 

Section  2056A{a)(2)  authorizes  the 
Secretary  to  promulgate  regulations  that 
will  ensure  the  collection  of  the  estate 
tax  imposed  under  section  2056A(b).  In 
accordance  with  this  grant  of  regulatory 
authority,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (58  FR  305),  on  January 
5, 1993.  The  Service  received  written 
comments  on  the  proposed  regulations 
and,  on  April  2, 1993,  held  a  public 
hearing  on  the  regulations.  After 
consideration  of  all  written  and  oral 
comments  received,  it  was  determined 
to  issue  these  regulations  as  temporary 
and  proposed  regulations  in  order  to 
obtain  additional  public  comment  with 
respect  to  the  additional  requirements 
necessary  to  ensure  collection  of  the 
section  2056A  estate  tax  in  view  of  the 
significant  number  of  changes  made 
fit)m  the  text  of  the  proposed 
regulations.  The  remainder  of  the 
proposed  regulations  under  section 
2056A  have  been  adopted  as  final 
regulations  in  TD  8612. 

Under  §20.2056A-2(d)(l)  of  the 
proposed  regulations,  if  the  fair  market 
value  of  the  assets  of  the  QDOT  at  the 
death  of  the  decedent  exceeds  $2 
million,  the  trust  instrument  must 
require  that:  (1)  At  least  one  trustee  be 
a  bank  as  defined  in  section  581  or  (2) 
the  trustee  furnish  a  bond  or  security  to 
the  IRS  in  an  amount  equal  to  65 
percent  of  the  fair  market  value  of  the 
trust  corpus,  determined  as  of  the  date 


of  tne  decedent's  death.  The  proposed 
regulations  further  provide  that  if  tUe 
fair  market  value  of  the  QEKDT  assets  at 
the  date  of  the  decedent's  death  is  $2 
million  or  less,  the  QDOT  need  not  meet 
the  "bank"  or  "bond"  requirement  if,  as 
an  alternative,  the  trust  instrument 
expressly  provides  that  no  more  than  35 
percent  of  the  fair  market  value  of  the 
trust  assets,  determined  annually,  may 
be  invested  in  real  property  that  is  not 
located  in  the  United  States. 

Numerous  comments  were  received 
regarding  these  additional  regulatory 
requirements  for  qualification  as  a 
QDOT.  Several  commentators  suggested 
that  requiring  the  estate  to  post  a  bond 
or  appoint  a  bank  as  trustee  in  all  cases 
where  trust  assets  exceed  $2  million 
imposed  a  burden  on  these  trusts  that 
was  expensive  and  unnecessary.  These 
commentators  indicated  that  the 
Service's  interest  in  ensuring  collection 
of  the  section  2056A  estate  tax  would  be 
adequately  protected,  regardless  of  the 
value  of  the  QDOT  assets,  if  either  a 
bank  is  acting  as  a  trustee,  the  estate 
posts  a  bond,  or  the  trust  instrument 
prohibits  investment  in  foreign  real 
property  in  excess  of  the  permissible 
limits.  "Thus,  in  the  view  of  these 
commentators,  a  trust  consisting 
entirely  of  liquid  assets,  regardless  of 
value,  would  require  no  special  security 
mechanisms  to  ensure  collection  of  the 
section  2056A  estate  tax  (inasmuch  as 
the  QDOT  would  not  own  any  foreign 
real  property).  These  recommendations 
have  not  been  adopted. 

The  temporary  regulations  generally 
retain  the  framework  contained  in  the 
proposed  regulations.  The  legislative 
history  underlying  the  enactment  of 
section  2056A  expresses  Congress' 
concerns  regarding  the  ability  to  collect 
the  section  2056A  estate  tax  and 
contains  a  clear  directive  to  require 
appropriate  security  mechanisms  to 
ensure  collection.  H.R.  Rep.  No.  795, 
100th  Cong.  2d  Sess.  592  (July  26,  1988). 
Thus,  the  provisions  in  the  proposed 
regulations  requiring  =<  surety 
arrangement  or  a  bank  trustee  if  the  trust 
is  sufficiently  large,  or  contains 
significant  foreign  real  property,  have 
been  retained,  because  it  is  believed  that 
these  requirements  best  effectuate  the 
Congressional  mandate.  With  respect  to 
such  QDOTs,  collection  of  the  section 
2056A  estate  tax  can  not  be  adequately 
assured  in  the  absence  of  special 
security  measures.  Further,  it  is  believed 
that  the  $2  million  threshold  for 
imposing  additional  security 
requirements  equitably  balances  the 
interests  of  the  Government  with  the 
financial  constraints  of  smaller  QDOTs. 

However,  many  revisions  have  been 
made  in  the  temporary  regulations  that 


are  intended  to  provide  flexibility  and 
guidance  and  to  alleviate  any  undue 
burden  attributable  to  the  special 
security  requirements. 

In  response  to  comments  that  the 
bank  trustee  provision  contained  in 
§  20.2056A-2(d)(l)(i)(A)  of  the  proposed 
regulations  (requiring  a  bank  described 
in  section  581  to  act  as  the  U.S.  Trustee) 
discriminates  against  foreign  banks,  the 
temporary  regulations  provide  that  a 
United  States  branch  of  a  foreign  bank 
may  satisfy  the  bank  trustee 
requirement,  provided  that  the  trust 
instrument  names  at  least  one  United 
States  Trustee  to  serve  as  co-trustee  of 
the  QDOT  at  all  times  during  the 
administration  of  the  QDOT. 

Another  commentator  suggested  that 
an  individual  attorney  be  authorized  to 
act  as  the  U.S.  Trustee  in  lieu  of  a 
United  States  bank  in  order  to  satisfy 
the  "bank  trustee"  requirement.  The 
comment  reflects  a  historical  practice  in 
certain  localities  of  an  attorney  serving 
as  professional  trustee  of  substantial 
trusts  with  the  backing  of  the  financial 
resources  of  the  attorney's  law  firm. 
This  alternative  proposal  is  not 
incorporated  in  die  temporary 
regulations.  Under  the  procedures 
provided  in  §  20.2056A-2T(d)(4),  the 
IRS  is  considering  whether  an 
arrangement  may  qualify  as  an  alternate 
security  arrangement  where  an  attorney 
(or  firm)  actively  engaged  in  the 
administration  of  estates  and  trusts  acts 
as  trustee  and  has  individually,  and 
with  the  other  members  of  the  attorney's 
firm,  sufficient  assets  under 
management.  During  the  period  prior  to 
the  publication  of  guidance  in  the 
Internal  Revenue  Bulletin  regarding 
alternate  plans  or  arrangements,  the  IRS 
will  accept  letter  ruling  requests  as  to 
suitable  alternate  arrangements. 

Section  20.2056A-2(d)(2)  of  the 
proposed  regulations  provides  that  if  the 
U.S.  Trustee  is  an  individual  United 
States  citizen,  the  individual  must  have 
a  tax  home,  as  defined  in  section 
911(d)(3),  in  the  United  States. 
Comments  have  been  received 
suggesting  that  this  requirement  should 
be  deleted  since  many  attorneys, 
executives,  and  other  individuals  that 
would  be  willing  to  serve  as  the  U.S. 
Trustee  are  resident  abroad  in  the 
conduct  of  their  business.  This  change 
has  not  been  made.  In  order  to  assure 
collection  of  the  section  2056A  estate 
tax.  the  U.S.  Trustee  must  be  subject  to 
United  States  judicial  process  at  all 
times  during  the  administration  of  the 
trust. 

The  sections  of  the  proposed 
regulations  discyssing  security 
arrangements  with  respect  to  QDOTs  in 
excess  of  $2  million  have  been 
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substantially  modified  in  the  temporary 
regulations.  As  noted  above,  the 
proposed  regulations  provided  for  the 
posting  of  a  bond  as  an  alternative  to 
employing  a  bank  as  the  QDOT  U.S. 
Trustee.  However,  it  was  recognized 
that  in  certain  situations,  because  of 
statutory  restrictions  and  logistical 
concerns  with  monitoring  cancellation 
of  the  surety  arrangement,  other  security 
arrangements  might  be  more  desirable. 

Accordingly,  to  address  these 
concerns  §20.2056A-2T(d)(l)(i)(C) 
specifically  authorizes  letters  of  credit, 
in  lieu  of  providing  a  bank  trustee  or 
bond,  as  a  permissible  security 
arrangement.  The  letter  of  credit  may  be 
issued  by  a  bank  described  in  section 
581  or  a  U.S.  branch  of  a  foreign  bank. 
Alternatively,  the  letter  of  credit  may  be 
issued  by  a  foreign  bank  and  confirmed 
by  a  bank  described  in  section  581. 
Section  20.2056A-2T(d)(l)(i)  (B)  and  (C) 
contain  specific  guidelines  outlining  the 
terms  of  the  bond  and  letter  of  credit 
required,  and  provide  a  sample  format 
for  each.  In  general,  the  bond  or  letter 
of  credit  must  be  for  a  term  of  at  least 
one  year  and  must  be  automatically 
renewable  at  the  expiration  of  the  term, 
on  an  annual  basis  thereafter,  unless  the 
IRS  is  notified  at  least  60  days  prior  to 
the  expiration  of  the  term  (including 
periods  of  automatic  renewals)  that  the 
security  will  not  be  renewed.  The  IRS 
will  treat  the  notice  of  failure  to  renew 
as  a  taxable  event  and  draw  on  the 
instrument,  unless  an  alternative  form 
of  security  is  substituted. 

Further,  under  the  temporary 
regulations,  if  the  bond  or  letter  of  credit 
security  arrangement  is  used,  the  QDOT 
must  provide  that  if  the  IRS  draws  on 
the  bond  or  letter  of  credit,  neither  the 
U.S.  Trustee  nor  any  other  person  will 
seek  a  return  of  the  funds  until  after 
April  15th  of  the  following  calendar 
year,  the  date  the  Form  706C^T 
reporting  a  taxable  event  would 
ordinarily  be  due.  This  requirement  is 
intended  to  ensure  that  the  IRS  will  be 
able  to  retain  any  funds  drawn  upon 
since,  after  the  due  date  of  the  return, 
the  IRS  would  have  the  ability  to  make 
a  jeopardy  assessment  under  section 
6861,  if  appropriate.  The  IRS  is 
contemplating  the  development  of 
internal  procedures  whereby  the 
taxpayer  may  request  review  of  the  IRS's 
decision  to  draw  upon  the  bond  or  letter 
of  credit.  In  addition,  prior  to  drawing 
on  the  bond  or  letter  of  credit,  the  IRS 
will  make  every  effort  to  contact  the 
parties  to  verify  that  the  action  is 
appropriate  under  the  circumstances. 

In  addition,  if  the  bond  or  letter  of 
credit  security  arrangement  is 
employed,  and  if  it  is  finally  determined 
that  the  fair  market  value  of  the  QDOT 


assets  is  in  excess  of  the  value  as 
originally  reported  on  the  return,  then 
the  U.S.  Trustee  is  accorded  a 
reasonable  period  of  time  to  increase  the 
bond  or  letter  of  credit  to  the  requisite 
amount.  However,  §  20.2056A- 
2T(d)(l)(i)(D)  provides  that  if  the  QDOT 
assets  are  undervalued  by  50  percent  or 
more,  the  marital  deduction  will  be 
disallowed  unless  a  good  faith 
reasonable  cause  standard  is  satisfied. 
This  provision  ensures  that  the  QDOT 
will  be  adequately  secured  and 
discourages  egregious  undervaluations 
of  the  QDOT  assets.  A  similar  rule  is 
provided  in  §20.2056A-2T(d)(l)(ii) 
with  respect  to  the  S2  million  threshold 
for  providing  additional  security 
arrangements. 

Comments  were  received  suggesting 
that,  for  purposes  of  determining  the  $2 
million  direshold  under  §  20.2056A- 
2(d)(1)  of  the  proposed  regulations,  the 
value  of  the  surviving  spouse's 
residence  should  be  excluded.  It  has 
also  been  suggested  that  the  surviving 
spouse's  residence  be  excluded  from 
both  the  bond  and  the  foreign  real 
property  requirements  of  the 
regulations.  It  is  recognized  that  if  a 
significant  portion  of  the  trust  value 
consists  of  the  surviving  spouse's 
principal  residence,  an  asset  that  will 
normally  generate  no  income,  the  costs 
associated  with  the  posting  of  the  bond, 
providing  a  letter  of  credit  or  employing 
an  institutional  trustee  to  manage  the 
trust's  assets  may  be  burdensome. 
However,  in  cases  involving  any  real 
property,  regardless  of  use,  situated 
outside  the  United  States,  a  significant 
collection  risk  is  presented  in  the 
absence  of  the  additional  security 
measures  required  under  the 
regulations. 

Accordingly,  §  20.2056A-2T(d)(l)(iii) 
provides  that  the  value  (measured  at  the 
decedent's  death)  attributable  to  the 
surviving  spouse's  principal  residence 
(within  die  meaning  of  section  1034) 
wherever  situated  (and  related 
furnishings),  up  to  an  aggregate  value  of 
$600,000,  may  be  excluded  for  purposes 
of  determining  if  the  $2  million 
threshold  is  exceeded.  In  addition,  the 
temporary  regulations  provide  that  the 
value  of  the  principal  residence  (and 
related  furnishings),  wherever  situated, 
up  to  an  aggregate  value  of  $600,000, 
may  be  excluded  for  purposes  of 
determining  the  amount  of  the  bond  or 
letter  of  credit  (if  required).  However, 
the  value  of  the  principal  residence  (and 
related  furnishings)  will  continue  to  be 
included  in  determining,  with  respect  to 
QDOTs  of  less  than  $2  million,  whether 
the  35  percent  foreign  real  property 
threshold  under  §  20.2056A-2T(d)(l)(ii) 
has  been  exceeded. 


Under  §  20.2056A-2T(d)(l)(iii),  the 
term  related  furnishings  includes 
standard  furniture  and  conrunonly 
included  items  such  as  appliances, 
fixtures,  decorative  items,  and  china, 
that  are  not  beyond  the  value  associated 
with  normal  household  and  decorative 
use.  Rare  artwork,  valuable  antiques, 
and  automobiles  of  any  kind  or  class, 
are  not  included  within  the  meaning  of 
this  term.  Further,  the  principal 
residence  exclusion  ceases  to  apply  if  ' 
the  property  ceases  to  be  used  as  a 
principal  residence,  or  the  residence  is 
sold  and  the  "adjusted  sales  price"  (as 
defined  in  section  1034(b)(1))  is  not 
reinvested  within  twelve  months 
thereafter  in  another  principal 
residence.  If  the  principal  residence 
exclusion  applies,  the  U.S.  Trustee  must 
file  an  annual  statement  as  provided  in 
§20.2056A-2T(d)(3).  Upon  cessation  of 
qualification  for  the  exclusion,  the  U.S. 
Trustee  must,  within  120  days 
thereafter,  bring  the  trust  into  full 
compliance  with  §  20.2056A-2T(d)(l)  (i) 
or  (ii),  whichever  is  applicable 
(determined  as  if  the  principal  residence 
exclusion  had  not  been  applicable  to  the 

Section  20.2056A-2T(d)(l)(ii)  clarifies 
that  the  $2  million  threshold  is 
determined  without  regard  to  any 
indebtedness  with  respect  to  the  assets 
comprising  the  QDOT.  It  is  not 
necessary  to  know  at  the  time  a  QDOT 
agreement  is  executed  whether  the 
QDOT  will  exceed  the  $2  million 
threshold  or  whether  the  QIXDT  will  be 
$2  million  or  less  and  thus  eligible  to 
meet  the  35  percent  foreign  real 
property  requirement.  A  QDOT 
agreement  will  satisfy  the  requirements 
of  the  temporary  regulations  by  stating 
the  regulations'  requirements  in  the 
alternative  and  leaving  the 
determination  as  to  which  requirements 
apply  to  the  particular  QDOT  to  be 
determined  at  the  date  of  death  (or  the 
alternate  valuation  date,  if  applicable). 

In  response  to  comments,  the  look- 
through  rule  contained  in  §  20.2056A- 
2(d)(l)(ii)(B)  of  the  proposed  regulations 
has  been  revised  to  apply  only  to  trusts 
with  less  than  $2  million  in  assets  that 
seek  QDOT  qualification  by  satisfying 
the  35  percent  foreign  real  property 
requirement,  (as  opposed  to  posting  a 
bond  or  providing  a  letter  of  credit,  or 
utilizing  a  bank  trustee).  The  look- 
through  rule  will  not  apply  if  an 
alternative  security  arrangement  is 
provided. 

A  comment  was  made  that  the  look- 
through  rule  should  only  apply  when  a 
QDOT  that  owns  stock  in  a  corporation 
with  15  or  fewer  shareholders,  or  an 
interest  in  a  partnership  with  15  or 
fewer  partners,  has  a  controlling  interest 
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In  the  entity.  This  suggestion  has  not 
been  adopted.  The  regulation  focuses  on 
the  number  of  shareholders  or  partners 
in  the  entity  because  the  fewer  the 
niunber  of  shareholders  or  partners,  the 
more  likely  that  the  entity  may  be  a 
family  holding  company  created  for  the 
purpose  of  avoiding  the  QDOT  security 
rules.  The  control  that  the  QDOT  may 
be  able  to  exert  over  the  entity  is  not  the 
primary  concern.  However,  a  de 
minimis  rule  is  adopted  to  avoid 
application  of  the  look-through  rule 
under  certain  circumstances. 
Accordingly,  the  temporary  regulations 
provide  that  the  look-through  rule  only 
applies  if  the  QDOT  owns  (including 
interests  that  it  is  deemed  to  own)  more 
than  20%  of  the  voting  interest  or  value 
in  the  corporation  or  more  than  a  20% 
capital  interest  in  the  partnership. 

Comments  were  received  that  the 
anti-abuse  rule  contained  in 
§  20.2056A-2(d)(l)(iii)  of  the  proposed 
regulations  was  overly  broad.  It  has 
been  determined  that  the  breadth  of  the 
rule  is  necessary  to  ensure  collection  of 
the  tax  and,  therefore,  the  rule  as 
proposed  is  not  modified. 

Comments  have  been  received 
recommending  eUmination  of  the  rule 
under  §  20.2056A-2(d)(3)  of  the 
proposed  regulations,  requiring  that 
personal  property  and  written  evidence 
of  intangible  personal  property  must  be 
physically  located  in  the  United  States 
at  all  times  during  the  term  of  the 
QDOT.  These  comments  noted  that 
domestic  brokerage  companies  often 
provide  for  custody  of  foreign  securities 
outside  of  the  United  States  to  facilitate 
sale  of  the  securities.  This  practice 
would  make  it  difficult,  if  not 
impossible,  for  QDOTs  to  comply  with 
the  intangible  personal  property  rule.  In 
light  of  these  comments,  the 
requirement  that  tangible  and  intangible 
personal  property  be  located  in  the 
United  States  has  been  deleted  from  the 
temporary  regulations. 
I     Section  20.2056A-2(d)(4)  of  the 
proposed  regulations  requires  the  U.S. 
Trustee  to  file  an  annual  statement  with 
the  IRS  providing  certain  information 
and  summarizing  the  assets  held  by  the 
QDOT  and  the  fair  market  value  of  each 
asset.  Comments  were  received 
recommending  that  the  annual 
statement  requirement  should  not  apply 
if  the  bank  or  bond  requirement  is 
satisfied.  Additionally,  the 
commentators  recommended  that 
annual  filing  should  be  required  only  if 
the  QDOT  holds  forei^  real  property. 

After  fully  considenng  these 
comments,  it  was  determined  that 
modifications  to  the  annual  reporting 
requirement  were  warranted.  Under 
§  20.2056A-2T(d)(3),  the  annual 


statement  is  required  to  be  filed  only  in 
cases  where:  (1)  The  QDOT  directly 
(before  application  of  the  look-through 
rule)  owns  foreign  real  property  (unless 
the  bank,  bond,  or  letter  of  credit 
security  requirement  is  met);  (2)  the 
principal  residence  exclusion  applies, 
regardless  of  the  situs  of  the  residence 
or  whether  the  bank,  bond,  or  letter  of 
credit  requirement  is  met;  or  (3)  after 
applying  the  look-through  rule  (as 
limited  in  application  by  the  temporary 
regulations),  the  QDOT  is  treated  as 
owning  any  foreign  real  property. 
Additional  rules  apply  if  the  principal 
residence  exclusion  ceases  to  apply  or 
the  residence  is  sold.  In  addition,  die 
temporary  regulations  have  been 
modified  to  provide  that  the  annual 
statement  is  to  be  filed  with  the  Form 
706-QDT  rather  than  with  the  Form 
1041  as  provided  in  the  proposed 
regulations.  This  change  was  necessary 
because  not  all  QDOTs  are  required  to 
file  Form  1041. 

Comments  have  also  been  received 
recommending  that  the  IRS  provide 
specific  examples  of  acceptable 
alternate  arrangements  and  situations 
justifying  a  waiver  under  §  20.2056A- 
2(d)(5)  of  the  proposed  regulations.  The 
IRS  intends  to  provide  guidance  to  be 
published  in  the  Internal  Revenue 
Bulletin  on  this  subject.  As  noted  above, 
until  such  guidance  is  published,  the 
IRS  will  accept  requests  for  letter 
rulings  on  acceptable  alternate 
arrangements. 

In  general,  these  regulations  are 
effective  with  respect  to  estates  of 
decedents  dying  after  the  date  that  is 
180  days  after  the  date  these  regulations 
are  published  in  the  Federal  Register.  In 
order  for  a  trust  subject  to  these 
regulations  to  qualify  as  a  QDOT,  the 
trust  must  contain  the  governing 
instrument  requirements  of  §  20.2056A- 
2T(d)(l)  (i)  and  (ii)  at  the  time  of  death, 
or  be  reformed,  pursuant  to  the  terms  of 
the  governing  instrument,  or  judicially 
under  section  2056(d)(5).  However,  in 
response  to  comments,  special 
transitional  rules  in  the  case  of 
incompetency  and  in  the  case  of  certain 
irrevocable  trusts  have  been  added 
pursuant  to  which  a  trust  is  deemed  to 
meet  the  governing  instrument 
requirements  of  §  20.2056A-2T(d){l)  (i) 
and  (ii)  even  though  such  requirements 
are  not  contained  in  the  governing 
instrument,  providing  certain 
requirements  are  met. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 


been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  Hurwitz,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  20 

Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFF  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  20  and  602 
are  amended  as  follows: 

PART  20— ESTATE  TAXES;  ESTATES 
OF  DECEDENTS  DYING  AFTER 
AUGUST  16, 1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Far.  2.  Section  20.2056A-2T  is  added 
to  read  as  follows: 

§  20.2056A-2T    Requirements  for  qualified 
domestic  trust  (temporary). 

(a)  through  (c)  (Reserved)  For  further 
guidance  see  §  2G.2056A-2  (a)  through 
(c). 

(d)  Additional  requirements  to  ensure 
collection  of  the  section  2056A  estate 
tax — (1)  Security  and  other 
arrangements  for  payment  of  estate  tax 
imposed  under  section  2056A(b)(l) — (i) 
QDOTs  with  assets  in  excess  of  $2 
million.  If  the  fair  market  value  of  the 
assets  passing,  treated,  or  deemed  to 
have  passed  to  the  QEKDT  (or  in  the  form 
.«f  a  QEKDT),  determined  without 
reduction  for  any  indebtedness  with 
respect  to  the  assets,  as  finally 
determined  for  federal  estate  tax 
purposes,  exceeds  $2  million  as  of  the 
date  of  the  decedent's  death  or,  if 
applicable,  the  ahemate  valuation  date 
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(adjusted  as  provided  in  paragraph 
(d)(l)(iii)  of  this  section),  the  trust 
instrument  must  meet  the  requirements 
of  either  paragraph  (d)(l)(i)  (A),  (B).  or 
(C)  of  this  section  at  all  times  during  the 
term  of  the  QDOT.  The  QDOT  may 
alternate  between  any  of  the 
arrangements  provided  in  paragraphs 
(d)(l)(i)  (A).  (B).  and  (C)  of  this  section 
provided  that,  at  any  given  time,  at  least 
one  of  the  arrangements  is  in  eHiect. 

(A)  Bank  Trustee.  Except  as  otherwise 
provided  in  paragraph  (d)(6]  (ii)  or  (iii) 
of  this  section,  the  trust  instrument 
must  require  that  during  the  entire  term 
of  the  QDOT,  at  least  one  U.S.  Trustee 
be  a  bank,  as  defined  in  section  581. 
Alternatively,  the  trust  instpament  must, 
except  as  otherwise  provided  in 
paragraph  (d)(6)  (ii)  or  (iii)  of  this 
section,  require  that  during  the  entire 
term  of  the  QDOT,  at  least  one  trustee 
be  a  United  States  branch  of  a  foreign 
bank,  provided  that  the  trust  instrument 
must  also  require  that,  during  the  entire 
term  of  the  QDOT.  a  U.S.  Trustee  act  as 
a  trustee  with  such  foreign  bank  trustee. 

(B)  Bond.  Except  as  otherwise 
provided  in  paragraph  (d)(6)(ii)  or  (iii) 
of  this  section,  the  trust  instrument 
must  require  that  the  U.S.  Trustee 
furnish  a  bond  in  favor  of  the  Internal 
Revenue  Service  in  an  amount  equal  to 
65  percent  of  the  fair  market  value  of  the 
trust  assets  (without  regard  to  any 
indebtedness  thereon)  as  of  the  date  of 
the  decedent's  death  (or  alternate 
valuation  date,  if  applicable),  as  finally 
determined  for  federal  estate  tax 
purposes  (and  as  further  adjusted  as 
provided  in  paragraph  (d)(l)(iii)  of  this 
section).  If,  after  examination  of  the 
estate  tax  return,  the  fair  market  value 
of  the  trust  assets,  as  originally  reported 
on  the  estate  tax  return,  is  adjusted 
(pursuant  to  a  judicial  proceeding  or 
otherwise)  resulting  in  a  final 
determination  of  the  value  of  the  assets 
as  reported  on  the  retxun,  the  U.S. 
Trustee  shall  have  a  reasonable  period 
of  time  (not  exceeding  sixty  days  after 
the  conclusion  of  the  proceeding  or 
other  action  resulting  in  a  final 
determination  of  the  value  of  the  assets) 
to  adjust  the  amount  of  the  bond 
accordingly.  But  see.  paragraph 
(d)(l)(i)(D)  of  this  section  for  a  special 
rule  in  the  case  of  a  substantial 
undervaluation  of  QDOT  assets.  Unless 
an  alternate  arrangement  under 
paragraph  (d)(l)(i)  (A),  (B).  or  (C)  of  this 
section,  or  an  arrangement  prescribed 
under  paragraph  (d)(4)  of  this  section,  is 
provided,  or  the  trust  is  otherwise  no 
longer  subject  to  the  requirements  of 
section  2056A  pursuant  to  section 
2056A(b)(12),  the  bond  must  remain  in 
effect  until  the  termination  of  the  trust 
and  the  payment  of  any  tax  liability 


finally  determined  to  t>e  due  under 
section  2056A(b). 

[1]  Requirements  with  respect  to  the 
bond.  The  bond  must  be  with  a 
satisfactory  surety,  as  prescribed  under 
section  7101  and  §301.7101-1  of  this 
chapter  (Regulations  on  Procedure  and 
Administration),  and  shall  be  subject  to 
Internal  Revenue  Service  review  as  may 
be  prescribed  by  the  Commissioner.  The 
bond  may  not  be  cancelled.  The  bond 
must  be  for  a  term  of  at  least  one  year 
and  must  be  automatically  renewable  at 
the  end  of  such  term,  on  an  annual  basis 
thereafter,  unless  notice  of  failure  to 
renew  is  received  by  the  IRS  at  least  60 
days  prior  to  the  end  of  the  term, 
including  periods  of  automatic 
extensions.  Any  notice  of  failure  to 
renew  must  be  sent  to  the  Estate  and 
Gift  Tax  Group  in  the  District  Office  of 
the  Internal  Revenue  Service  that  has 
examination  jurisdiction  over  the 
decedent's  estate  (Internal  Revenue 
Service.  District  Director,  [specify 
location]  District  Office,  Estate  and  Qift 
Tax  Examination  Group,  (specify  Street 
Address,  City,  State,  Zip  Code])  (or  m 
the  case  of  noncitizen  decedents  and 
United  States  citizens  who  die 
domiciled  outside  the  United  States, 
Estate  and  Gift  Tax  Examination  Group, 
Assistant  Conunissioner  (International), 
CP:IN:DiC:EX:HQ:1114,  Washington,  DC 
20024).  The  Service  will  not  draw  on 
the  bond  if,  within  30  days  of  receipt  of 
the  notice  of  failure  to  renew,  the  U.S. 
Trustee  notifies  the  Service  (at  the  same 
address  to  which  notice  of  failure  to 
renew  is  to  be  sent)  that  an  alternate 
arrangement  under  paragraphs 
(d)(l)(i)(A),  (B),  or  (C)  of  this  section  has 
been  secured  and  that  such  arrangement 
will  take  effect  immediately  prior  to  or 
upon  expiration  of  the  bond. 

(2)  Form  of  bond.  The  bond  must  be 
in  the  following  form  (or  in  a  form  that 
is  the  same  as  the  following  form  in  all 
material  respects),  or  in  such  alternative 
form  as  the  Commissioner  may 
prescribe  by  guidance  published  in  the 
Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter): 

Bond  in  Favor  of  the  Internal  Revenue 
Service  To  Secure  Payment  of  Section  2056A 
Estate  Tax  Imposed  Under  Section  2056A(b) 
of  the  Internal  Revenue  Code. 

KNOW  ALL  PERSONS  BY  THESE 
PRESENTS.  That  the  undersigned. 

.  the  SURETY,  and 

the  PRINQPAL,  are 

irrevocably  held  and  firmly  bound  to  pay  the 
Internal  Revenue  Service  upon  written 
demand  that  amount  of  any  tax  up  to 
Slamount  determined  under  paragraph 
(d)l1)(i)(B)  of  this  section],  imposed  under 
section  2056A(b)(l)  of  the  Internal  Revenue 
Code  (including  penalties  and  interest  on 
said  tax)  determined  by  the  Internal  Revenue 
Service  to  be  payable  with  respect  to  the 


principal  as  trustee  for  [Identify  trust  and 
governing  instrumait.  name  and  address  of 
trustee!,  a  qualified  domestic  trust  as  defined 
in  section  2056A(a)  of  the  Internal  Revenue 
Code,  for  the  payment  of  which  the  said 
Principal  and  said  Surety,  bind  themselves, 
their  heirs,  executors,  administrators, 
successors  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

WHEREAS.  The  Internal  Revenue  Service 
may  demand  payment  under  this  bond  at  any 
time  if  the  Internal  Revenue  Service  in  its 
sole  discretion  determines  that  a  taxable 
event  with  respect  to  the  trust  has  occurred; 
the  trust  no  longer  qualifies  as  a  qualified 
domestic  trust  as  described  in  section 
2056 A(a)  of  the  Internal  Revenue  Code  and 
the  regulations  promulgated  thereunder,  or  a 
distribution  subject  to  the  tax  imposed  under 
section  2056A(b)(l)  has  been  made.  Demand 
by  the  Internal  Revenue  Service  for  payment 
may  be  made  whether  or  not  the  tax  and  tax 
return  (Form  706-QDT)  with  respect  to  the 
taxable  event  is  due  at  the  time  of  such 
demand,  or  an  assessment  has  been  made  by 
the  Internal  Revenue  Service  with  respect  to 
such  tax. 

NOW  THEREFORE,  The  condition  of  this 
obligation  is  such  that  it  shall  not  be 
cancelled  and,  if  payment  of  all  tax  liability 
finally  determined  to  be  imposed  under 
section  2056A(b)  is  made,  then  this 
obligation  shall  be  null  and  void;  otherwise, 
this  obligation  is  to  remain  in  full  force  and 
effect  for  one  year  from  its  effective  date  and 
is  to  be  automatically  renewable  on  an 
annual  basis  unless,  at  least  60  days  prior  to 
the  expiration  date,  including  periods  of 
automatic  renewals,  the  surety  notifies  the 
Internal  Revenue  Service  by  Registered  or 
Certified  Mail,  return  receipt  requested,  of 
such  feilure  to  renew.  Receipt  of  such  notice 
of  failure  to  renew  may  be  considered  a 
taxable  event  unless  an  alternate  security 
arrangement  is  obtained  by  the  trustee  prior 
to  the  date  of  expiration  and  the  Trustee 
notifies  the  Internal  Revenue  Service  of  such 
alternate  security  arrangement.  The  surety 
shall  remain  liable  for  all  taxable  events 
occurring  prior  to  the  date  of  expiration.  All 
notices  required  under  this  instrument 
should  be  sent  to  District  Director,  [specify 
location]  District  Office,  Estate  and  Gift  Tax 
Examination  Group.  Street  Address.  City. 
State.  Zip  Code.  (In  the  case  of  noiu^sident 
noncitizen  decedents  and  United  States 
citizens  who  die  domiciled  outside  the 
United  States,  all  notices  should  be  sent  to 
Estate  and  Gift  Tax  Examination  Group, 
Assistant  Commissioner  (International), 
CP:IN:D:C:EX:HQ:1114.  Washington,  DC 
20024). 

This  bond  shall  be  effective  as  of 


Principal 

Date    

Surety    _ 
Date   


(5)  Additional  governing  instrument 
requirements.  The  trust  instrument  must 
also  provide  that  in  the  event  the 
Internal  Revenue  Service  draws  on  the 
bond,  in  accordance  with  its  terms, 
neither  the  U.S.  Trustee  nor  any  other 
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person  will  seek  a  return  of  any  pari  of 
the  remittance  until  April  15th  of  the 
calendar  year  following  the  year  in 
which  the  bond  is  drawn  upon.  After 
such  date,  any  such  remittance  will  be 
treated  as  a  deposit  and  will  be  returned 
(without  interest)  upon  request  of  the 
U.S.  Trustee,  unless  it  is  determined 
that  assessment  or  collection  of  the  tax 
imposed  by  section  2056A(b)(l)  is  in 
jeopardy,  within  the  meaning  of  section 
6861.  If  an  assessment  under  section 
6861  is  made,  the  remittance  will  first 
be  credited  to  any  tax  liability  reported 
on  the  Form  706-QDT.  then  to  any 
unpaid  balance  of  a  section 
2056A(b)(l)(A)  tax  liability  (plus 
interest  and  penalties)  for  any  prior 
taxable  years,  and  any  balance  will  then 
be  returned  to  the  U.S.  Trustee. 

(4)  Procedure.  The  bond  is  to  be  filed 
with  the  decedent's  federal  estate  tax 
return.  Form  706  or  706NA  (unless  an 
extension  for  filing  the  bond  is  granted 
under  §  301.9100  of  this  chapter.  The 
U.S.  Trustee  must  provide  a  written 
statement  with  the  bond  that  provides  a 
list  of  the  assets  that  will  be  used  to 
fund  the  QIX)T  and  the  respective 
values  of  ^ch  assets.  The  written 
statement  must  also  indicate  whether 
any  exclusions  imder  paragraph 
(d)(l)(iii)  of  this  section  are  claimed. 

(C)  Letter  of  credit.  Except  as 
otherwise  provided  in  paragraph 
(d)(6)(ii)  or  (iii)  of  this  section,  the  trust 
instrument  imist  require  that  the  U.S. 
Trustee  furnish  an  irrevocable  letter  of 
credit  issued  by  a  bank,  as  defined  in 
section  581,  issued  by  a  United  States 
branch  of  a  foreign  bank,  or  issued  by 
a  foreign  bank  and  confirmed  by  a  bank 
as  defined  in  section  581,  in  an  amount 
equal  to  65  percent  of  the  fair  market 
value  of  the  trust  assets  (without  regard 
to  any  indebtedness  thereon)  as  of  the 
date  of  the  decedent's  death  (or  alternate 
valuation  date,  if  applicable),  as  finally 
determined  for  federal  estate  tax 
purposes  (and  as  further  adjusted  as 
provided  in  paragraph  (d)(l)(iii)  of  this 
section).  If,  after  examination  of  the 
estate  tax  retirni,  the  fair  market  value 
of  the  trust  assets,  as  originally  reported 
on  the  estate  tax  return,  is  adjusted 
(pursuant  to  a  judicial  proceeding  or 
otherwise)  resulting  in  a  final 
determination  of  the  value  of  the  assets 
as  reported  on  the  return,  the  U.S. 
Trustee  shall  have  a  reasonable  period 
of  time  (not  exceeding  60  days  after  the 
conclusion  of  the  proceeding  or  other 
action  resulting  in  a  final  determination 
of  the  value  of  the  assets)  to  adjust  the 
amount  of  the  letter  of  credit 
accordingly.  But  see,  paragraph 
(d)(l)(i)(D)  of  this  section  for  a  special 
rule  in  the  case  of  a  substantial 
luidervaluation  of  QDOT  assets.  Unless 


an  alternate  arrangement  under 
paragraph  (d)(l)(i)  (A),  (B),  or  (C)  of  this 
section,  or  an  arrangement  prescribed 
imder  paragraph  (d)(4)of  this  section,  is 
provided,  or  the  trust  is  otherwise  no 
longer  subject  to  the  requirements  of 
section  2056A  pursuant  to  section 
2056A(b)(12),  the  letter  of  credit  must 
remain  in  effect  until  the  termination  of 
the  trust  and  the  payment  of  any  tax 
liability  finally  determined  to  be  due 
imder  section  2056A(b). 

(1)  Requirements  with  respect  to  letter 
of  credit.  The  letter  of  credit  shall  be 
irrevocable  and  provide  for  sight 
payment.  The  letter  of  credit  must  be  for 
a  term  of  at  least  one  year  and  must  be 
automatically  renewable  at  the  end  of 
such  term,  at  least  on  an  annual  basis, 
unless  notice  of  failure  to  renew  is 
received  by  the  Internal  Revenue 
Service  at  least  sixty  days  prior  to  the 
end  of  the  term,  including  periods  of 
automatic  renewals.  If  the  letter  of  credit 
is  issued  by  the  U.S.  branch  of  a  foreign 
bank  and  such  U.S.  branch  is  closing, 
the  branch  (or  foreign  bank)  must  notify 
the  Internal  Revenue  Service  of  such 
closiu«  and  the  notice  of  closing  must 
be  received  at  least  60  days  prior  to  the 
date  of  closure.  Any  notice  of  failing  to 
renew  or  closure  of  a  U.S.  branch  of  a 
foreign  bank  must  be  sent  to  the  Estate 
and  Gift  Tax  Group  in  the  District  Office 
of  the  Internal  Revenue  Service  that  has 
examination  jurisdiction  over  the 
decedent's  estate  (Internal  Revenue 
Service,  District  Director,  (specify 
location)  District  Office,  Estate  and  Gift 
Tax  Examination  Group,  [Street 
Address,  City  State,  ZAp  Code])  (or  in 
the  case  of  noncitizen  decedents  and 
United  States  citizens  who  die 
domiciled  outside  the  United  States, 
Estate  and  Gift  Tax  Examination  Group, 
Assistant  Commissioner  (International), 
CP:IN:D:C:EX:HQ:1114,  Washington,  DC 
20024).  The  Internal  Revenue  Service 
will  not  draw  on  the  letter  of  credit  if, 
within  30  days  of  receipt  of  the  notice 
of  failiu«  to  renew  or  closure  of  the  U.S. 
branch  of  a  foreign  bank,  the  U.S. 
Trustee  notifies  die  Service  (at  the  same 
address  to  which  notice  is  to  be  sent) 
that  an  alternate  arrangement  under 
paragraph(d)(l)(i)  (A),  (B),  or  (C)  of  this 
section  has  been  secured  and  that  such 
arrangement  will  take  effect 
immediately  prior  to  or  upon  expiration 
of  the  letter  of  credit  or  closure  of  the 
U.S.  branch  of  the  foreign  bank. 

(2)  Form  of  letter  of  credit.  The  letter 
of  credit  shall  be  made  in  the  followint; 
form  (or  in  a  form  that  is  the  same  as 
the  following  form  in  all  material 
respects),  or  such  alternative  form  as  the 
Commissioner  may  prescribe  by 
guidance  published  in  the  Internal 


Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter): 
[Issue  Date] 

To:  Internal  Revenue  Service 
Attention:  District  Director,  (specify 
location]  District  Office  Estate  and  Gift 
Tax  Examination  Group  [Street  Address. 
City.  State.  ZIP  Code] 

(Or  in  the  case  of  nonresident  noncitizen 
decedents  and  United  States  citizens 
who  die  domiciled  outside  the  United 
States. 

To:  Estate  and  Gift  Tax  Examination  Group. 
Assistant  Commissioner  [International) 
CP:IN:D:C:EX:HQ:ni4  Washington.  DC 
20024]. 
Dear  Sirs:  We  hereby  establish  our 

irrevocable  Letter  of  Credit  No. in 


your  fevor  for  drawings  up  to  U.S. 
§  [Applicant  should  provide  bank  with 
amount  which  Applicant  determined  under 
paragraph  (d)(l)(i)(C)]  effective  immediately. 
This  Letter  of  Credit  is  issued,  presentable 
and  payable  at  our  office  at 

and  expires  at  3:00 

p.m.  [EDT.  EST.  CDT,  CST,  MDT.  MST,  PDT. 
PST]  on at  said  office. 

For  information  and  reference  only,  we  are 
informed  that  this  Letter  of  Credit  relates  to 
[Applicant  should  provide  bank  with  the 
identity  of  qualified  domestic  trust  and 
governing  instrument],  and  the  name, 
address,  and  identifying  number  of  the 
trustee  is  [Applicant  should  provide  bank 
with  the  trustee  name,  address  and  the 
QDOT's  TIN  number,  if  any]. 

Drawings  on  this  Letter  of  Credit  are 
available  upon  presentation  of  the  following 
docimients: 

1.  Your  draft  drawn  at  sight  on  us  bearing 
our  Letter  of  Credit  No. ;  and 

2.  Your  signed  statement  as  follows: 
The  amount  of  the  accompanying  draft  is 

payable  under  [identify  baric]  irrevocable 

Letter  of  Credit  No. pursuant  to 

section  2056A  of  the  Internal  Revenue  Code 
and  the  regulations  promulgated  thereunder, 
because  the  Internal  Revenue  Service  in  its 
sole  discretion  has  determined  that  a 
"taxable  event"  with  respect  to  the  trust  has 
occurred;  e.g.,  the  trust  no  longer  qualifies  as 
a  qualified  domestic  trust  as  descrit)ed  in 
section  2056A  of  the  Internal  Revenue  Code 
and  regulations  promulgated  thereunder,  or  a 
distribution  subject  to  the  tax  imposed  under 
section  2056A(b)(l]  of  the  Internal  Revenue 
Code  has  been  made. 

Except  as  expressly  stated  herein,  this 
undertaking  is  not  subject  to  any  agreement, 
requirement  or  qualification.  The  obligation 
of  [Name  of  Issuing  Bank]  under  this  Letter 
of  Credit  is  the  individual  obligation  of 
[Name  of  Issuing  Bank]  and  is  in  no  way 
contingent  upon  reimbursement  with  respect 
thereto. 

It  is  a  condition  of  this  Letter  of  Credit  that 
it  is  deemed  to  be  automatically  extended 
without  amendment  for  a  period  of  one  year 
fit)m  the  expiry  date  hereof,  or  any  future 
expiration  date,  unless  at  least  60  days  prior 
to  any  expiration  date,  we  send  to  you  notice 
by  Registered  Mail  or  Certified  Mail,  return 
receipt  requested,  or  by  courier  to  your 
address  indicated  above,  that  we  elect  not  to 
consider  this  Letter  of  Credit  renewed  for  any 
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such  additional  period.  Upon  receipt  of  such 
notice,  you  may  draw  hereunder  on  or  before 
the  then  current  expiration  date,  by 
presentation  of  your  draft  and  statement  as 
stipulated  above. 

In  the  case  of  a  letter  of  credit  issued  by 
a  U.S.  branch  of  a  foreign  bank  the  following 
language  must  be  added].  It  is  a  further 
condition  of  this  Letter  of  Credit  that  if  the 
U.S.  branch  of  [name  of  foreign  bank]  is  to 
be  closed,  that  at  least  sixty  days  prior  to 
such  closing,  we  send  you  notice  by 
Registered  Mail  or  Certified  Mail,  return 
receipt  requested,  or  by  courier  to  your 
address  indicated  above,  that  this  branch  will 
be  closing.  Such  notice  will  specify  the 
actual  date  of  closing.  Upon  receipt  of  such 
notice,  you  may  draw  hereunder  on  or  before 
the  date  of  closure,  by  presentation  of  your 
draft  and  statement  as  stipulated  above. 

Except  where  otherwise  stated  herein,  this 
Letter  of  Credit  is  subject  to  the  Uniform 
Customs  and  Practice  for  Documentary 
CrediU,  1993  Revision,  ICC  Publication  No. 
500.  If  we  notify  you  of  our  election  not  to 
consider  this  Letter  of  Credit  renewed  and 
the  expiration  date  occurs  during  an 
interruption  of  business  described  in  Article 
17  of  said  Publication  500,  unless  you  had 
consented  to  cancellation  prior  to  the 
expiration  date,  the  bank  hereby  specifically 
agrees  to  effect  payment  if  this  Letter  of 
Credit  is  drawn  against  within  30  days  after 
the  resumption  of  business. 

Except  as  stated  herein,  this  Letter  of 
Credit  cannot  be  modified  or  revoked 
without  your  consent. 

Authorized  Signature    

Date    

[3]  Form  of  confirmation.  If  the 
requirements  of  this  paragraph 
(d)(l)(i)(C)  are  satisfied  by  the  issuance 
of  a  letter  of  credit  by  a  foreign  bank 
confirmed  by  a  bank  as  defined  in 
section  581,  the  confirmation  shall  be 
made  in  the  following  form  (or  in  a  form 
that  is  the  same  as  the  following  form 
in  all  material  respects),  or  such  , 
alternative  form  as  the  Commissioner 
may  prescribe  by  guidance  published  in 
the  Internal  Revenue  Bulletin: 
[Issue  Date] 

To:  Internal  Revenue  Service 
Attention:  District  Director,  [specify 
location]  District  Office,  Estate  and  Gift 
Tax  Examination  Group  (State  Address. 
City,  State.  ZIP  Code] 

[or  in  the  case  of  nonresident  noncitizen 
decedents  and  United  States  citizens 
who  die  domiciled  outside  the  United 
States, 

To:  Estate  and  Gift  Tax  Examination  Group, 
Assistant  Commissioner  (International) 
CP:IN:D<::EX:HQ:1114  Washington,  DC 
20024). 

Dear  Sirs:  We  hereby  confirm  the  enclosed 

irrevocable  Letter  of  Credit  No. ,  and 

amendments  thereto,  if  any,  in  your  favor  by 

[Issuing  Bank]  for 

drawings  up  to  U.S.  $ [same  amount 

as  in  initial  Letter  of  Credit]  effective 
immediately.  This  confirmation  is  issued, 
presentable  and  payable  at  our  office  at 


.  and  expires  at  3:00  p.m.  [EDT, 


EST,  CDT,  CST,  MDT,  MST,  PDT,  PST]  on 
at  said  office. 

For  information  and  reference  only,  we  are 
informed  that  this  Confirmation  relates  to 
[Applicant  should  provide  bank  with  the 
identity  of  qualified  domestic  trust  and 
governing  instrument),  and  the  name, 
address,  and  identifying  number  of  the 
trustee  is  [Applicant  should  provide  bank 
with  the  trustee  name,  address  and  the 
QDOT's  TIN  number,  if  any). 

We  hereby  undertake  to  honor  your  sight 
draft(s)  drawn  as  specified  in  the  Letter  of 
Credit 

Except  as  expressly  stated  herein,  this 
undertaking  is  not  subject  to  any  agreement, 
condition  or  qualification.  The  obligation  of 
\Name  of  Confirming  Bank]  under  \his 
Confirmation  is  the  individual  obligation  of 
[Name  of  Confirming  Bank]  and  is  in  no  way 
contingent  upon  reimbursement  with  respect 
thereto. 

It  is  a  condition  of  this  Confirmation  that 
it  is  deemed  to  be  automatically  extended 
without  amendment  for  a  jieriod  of  one  year 
from  the  expiry  date  hereof,  or  any  future 
expiration  date,  unless  at  least  sixty  days 
prior  to  any  expiration  date,  we  send  to  you 
notice  by  Registered  Mail  or  Certified  Mail, 
return  receipt  requested,  or  by  courier  to  your 
address  indicated  above,  that  we  elect  not  to 
consider  this  Confirmation  renewed  for  any 
such  additional  period.  Upon  receipt  of  such 
notice,  you  may  draw  hereunder  on  or  before 
the  then  current  expiration  date,  by 
presentation  of  your  draft  and  statement  as 
stipulated  above. 

Except  where  otherwise  stated  herein,  this 
Confirmation  is  subject  to  the  Uniform 
Customs  and  Practice  for  Documentary 
Credite,  1993  Revision,  IOC  Publication  No. 
500.  If  we  notify  you  of  our  election  not  to 
consider  this  Confirmation  renewed  and  the 
expiration  date  occurs  diiring  an  interruption 
of  business  described  in  Article  17  of  said 
Publication  500,  unless  you  had  consented  to 
cancellation  prior  to  the  expiration  date,  the 
bank  hereby  specifically  agrees  to  effect 
payment  if  this  Confirmation  is  drawn 
against  within  30  days  after  the  resumption 
of  business. 

Except  as  stated  herein,  this  Confirmation 
cannot  be  modified  or  revoked  without  your 
consent. 

Authorized  Signature    

Date    

(4)  Additional  governing  instrument 
requirements.  The  trust  instrument  must 
also  provide  that  in  the  event  that  the 
Internal  Revenue  Service  draws  on  the 
letter  of  credit  (or  confirmation)  in 
accordance  with  its  terms,  neither  the 
U.S.  Trustee  nor  any  other  person  wi)l 
seek  a  retiun  of  any  part  of  the 
remittance  until  April  15th  of  the 
calendar  year  following  the  year  in 
which  the  letter  of  credit  (or 
confirmation)  is  drawn  upon.  After  such 
date,  any  such  remittance  will  be  treated 
as  a  deposit  and  will  be  returned 
(without  interest)  upon  request  of  the 
U.S.  Trustee  after  the  date  specified 
above,  unless  it  is  determined  that 


.'  ;sessment  or  collection  of  the  tax 
imposed  by  section  2056A(b)(l)  is  in 
jeopardy,  within  the  meaning  of  section 
6861.  If  an  assessment  under  section 
6861  is  made,  the  remittance  wijl  first 
be  credited  to  any  tax  liability  reported 
on  the  Form  706-QDT,  then  to  any 
unpaid  balance  of  a  section 
2056A(b)(l)(A)  tax  liability  (plus 
interest  and  penalties)  for  any  prior 
taxable  years,  and  any  balance  will  then 
be  returned  to  the  U.S.  Trustee. 

(5)  Procedure.  The  letter  of  credit  (and 
confirmation,  if  applicable)  is  to  be  filed 
with  the  decedent's  federal  estate  tax 
return.  Form  706  or  706NA  (unless  an 
extension  for  filing  the  letter  of  credit  is 
granted  under  §  301.9100  of  this 
chapter).  The  U.S.  Trustee  must  provide 
a  written  statement  with  the  letter  of 
credit  that  provides  a  list  of  the  assets 
that  will  be  used  to  fund  the  QDOT  and 
the  respective  values  of  such  assets.  The 
vmtten  statement  must  also  indicate 
whether  any  exclusions  under 
paragraph  (d)(l)(iii)  of  this  section  are 
claimed. 

(D)  Disallowance  of  marital  deduction 
in  case  of  substantial  undervaluation  of 
QPOT  property  in  certain  sitiSations.  (1) 
If  either-^ 

(j)  The  bond  or  letter  of  credit  security 
arrangement  under  paragraph  (d)(l)(i) 
(B)  or  (C)  of  this  section  is  chosen  by  the 
U.S.  Trustee;  or 

(j/)  The  QDOT  property  as  originally 
reported  on  the  decedent's  estate  tax 
return  is  valued  at  $2  million  or  less 
but,  as  finally  determined  for  federal 
estate  tax  purposes,  the  QDOT  property 
is  determined  to  be  in  excess  of  $2 
million,  then  the  marital  deduction  will 
be  disallowed  in  its  entirety  for  failure 
to  comply  with  the  requirements  of 
section  2056A  if  the  value  of  the  QDOT 
property  reported  on  the  estate  tax 
return  is  50  percent  or  less  of  the 
amount  finally  determined  to  be  the 
correct  value  of  such  property  for 
federal  estate  tax  purposes. 

(2)  The  preceding  sentence  shall  not 
apply  if— 

(i)  There  was  reasonable  cause  for 
such  imdervaluation;  and 

Ui)  The  fiduciary  of  the  estate  acted  in 
good  faith  with  respect  to  such 
undervaluation.  For  this  purpose, 
§  1.6664-4{b)  of  this  chapter  applies,  to 
the  extent  applicable,  with  respect  to 
the  facts  and  circumstances  to  be  taken 
into  account  in  making  this 
determination. 

(ii)  QDOTs  with  assets  of  $2  million 
or  less.  If  the  fair  market  value  of  the 
assets  passing,  treated,  or  deemed  to 
have  passed  to  the  QDOT  (or  in  the  fomi 
of  a  QDOT),  determined  without 
reduction  for  any  indebtedness  with 
respect  to  the  assets,  as  finally 
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determined  for  federal  estate  tax 
purposes,  is  $2  million  or  less  as  of  the 
date  of  the  decedent's  death  or,  if 
applicable,  the  alternate  valuation  date 
(adjusted  as  provided  in  paragraph 
(dHl)(iii)  of  this  section),  the  trust 
instrument  must  require  that  no  more 
than  35  percent  of  the  fair  market  value 
of  the  trust  assets,  determined  annually 
on  the  last  day  of  the  taxable  year  of  the 
trust  (or  on  the  last  day  of  the  calendar 
year  if  the  QDOT  does  not  have  a 
taxable  year),  may  consist  of  real 
property  located  outside  of  the  United 
States,  or  the  trust  must  meet  the 
requirements  prescribed  by  paragraph 
(d)(l)(i)  (A),  (B),  or  (C)  of  this  section. 
See  paragraph  (d)(l)(ii)(D)  of  this 
section  for  special  rules  in  the  case  of 
principal  distributions  fi-om  a  QDOT 
and  fluctuations  in  the  value  of  the  , 
foreign  real  property  held  by  a  QDOT 
due  to  changes  in  value  of  foreign 
currency.  See  paragraph  (d)(l)(iii)  of 
tlus  section  for  a  special  rule  for     ■ 
principal  residences.  If  the  fair  market 
value,  as  originally  reported  on  the 
decedent's  estate  tax  return,  of  the  assets 
passing  or  deemed  to  have  passed  to  the 
QDOT  (determined  without  reduction 
for  any  indebtedness  with  respect  to  the 
assets)  is  $2  million  or  less,  but  the  fair 
matket  value  of  the  assets  as  finally 
determined  for  federal  estate  tax 
purposes  is  more  than  $2  million,  the 
U.S.  Trustee  shall  have  a  reasonable 
period  of  time  (not  exceeding  sixty  days 
after  the  conclusion  of  the  proceeding  or 
other  action  resulting  in  ^final 
determination  of  the  value  of  the  assets) 
to  meet  the  requirements  prescribed  by 
paragraph  (d)(l)(i)  (A),  (B),  or  (C)  of  this 
section.  However,  see  paragraph 
(d)(l)(i)(D)  of  this  section  in  the  case  of 
a  substantial  undervaluation  of  QEKDT 
assets. 

(A)  Multiple  QDOTs.  For  purposes  of 
this  paragraph  (d)(l)(ii),  if  more  than 
one  QDOT  is  established  for  the  benefit 
of  the  surviving  spouse,  the  fair  market 
value  of  all  the  QDOTs  are  aggregated  in 
determining  whether  the  $2  million 
threshold  under  this  paragraph  (d)(l)(ii) 
is  exceeded. 

(B)  Look-through  rule.  For  purposes  of 
determining  whether  no  more  than  35 
percent  of  the  fair  market  value  of  the 
QDOT  assets  consists  of  foreign  real 
property,  if  the  QDOT  owns  more  than 
20%  of  the  voting  stock  or  value  in  a 
corporation  with  15  or  fewer 
shareholders,  or  more  than  20%  of  the 
capital  interest  of  a  partnership  with  15 
or  fewer  partners,  then  all  assets  owrned 
by  the  corporation  or  partnership  are 
deemed  to  be  owned  directly  by  the 
QDOT  to  the  extent  of  the  QDOT's  pro 
rata  share  of  the  assets  of  that 
corporation  or  partnership.  In  the  casb 


of  a  partnership,  the  QDOT  partner's  pro 
rata  share  shall  be  based  on  the  greater 
of  its  interest  in  the  capital  or  profits  of 
the  partnership.  For  purposes  of  this 
paragraph,  all  stock  in  the  corporation, 
or  interests  in  the  partnership,  as  the 
case  may  be,  owned  by  or  held  for  the 
benefit  of  the  surviving  spouse,  or  any 
members  of  the  surviving  spouse's 
family  (within  the  meaning  of  section 
267(c)(4)),  are  treated  as  owned  by  the 
QDOT  solely  for  purposes  of 
determining  the  number  of  partners  or 
shareholders  in  the  entity  and  the 
QDOT's  percentage  voting  interest  or 
value  in  the  corporation  or  capital 
interest  in  the  partnership,  but  not  for 
the  purpose  of  determining  the  QDOT's 
pro  rata  share  of  the  assets  of  the  entity. 

(C)  Interests  in  other  entities.  Interests 
owned  by  the  QDOT  in  other  entities 
(such  as  an  interest  in  a  trust)  are 
accorded  treatment  consistent  with  that 
described  in  paragraph  (d)(l)(ii)(B)  of 
this  section. 

(D)  Special  rule  for  foreign  real 
property.  For  purposes  of  this  paragraph 
(d)(l)(ii).  if,  on  the  last  day  of  any 
taxable  year  during  the  term  of  the 
QDOT  (or  the  last  day  of  the  calendar 
year  if  the  QDOT  does  not  have  a 
taxable  year),  the  value  of  foreign  real 
property  owned  by  the  QDOT  exceeds 
35  percent  of  the  fair  market  value  of  the 
trust  assets  due  to  distributions  of 
QDOT  principal  during  that  year  or 
because  of  fluctuations  in  the  value  of 
the  foreign  currency  in  the  jurisdiction 
where  the  real  estate  is  located,  the 
QDOT  will  not  be  treated  as  failing  to 
meet  the  requirements  of  paragraph 
(d)(1)  of  this  section  and,  therefore,  will 
not  cease  to  be  a  QDOT  within  the 
meaning  of  §  20.2056A-5(b)(3)  if,  by  the 
end  of  the  taxable  year  (or  the  last  day 
of  the  calendar  year  if  the  QDOT  does 
not  have  a  taxable  year)  of  the  QDOT 
immediately  following  the  year  in 
which  the  35  percent  limit  was 
exceeded,  the  value  of  the  foreign  real 
property  held  by  the  QDOT  does  not 
exceed  35  percent  of  the  fair  market 
value  of  the  trust  assets  or,  alternatively, 
the  QDOT  meets  the  requirements  of 
either  paragraph  (d)(l)(i)  (A),  (B),  or  (C) 
of  this  section  on  or  before  the  close  of 
that  succeeding  year. 

(iii)  Special  rules  for  principal 
residence  and  related  personal  effects— 
(A)  Two  million  dollar  threshold.  For 
purposes  of  determining  whether  the  $2 
million  threshold  imder  paragraphs 
(d)(1)  (i)  and  (ii)  of  this  section  has  been 
exceeded,  the  executor  of  the  estate  may 
elect  to  exclude  up  to  $600,000  in  value 
attributable  to  real  property  wherever 
situated*(and  related  furnishings)  owned 
directly  by  the  QDOT  that  is  used  by  the 
surviving  spouse  as  the  spouse's 


principal  residence  and  that  passes,  or 
is  treated  as  passing,  to  the  QDOT  under 
section  2056(d).  The  election  is  made  by 
attaching  a  written  statement  claiming 
the  exclusion  to  the  estate  tax  return  on 
which  the  QDOT  election  is  made. 

(B)  Security  requirement.  For 
purposes  of  determining  the  amount  of 
the  bond  or  letter  of  credit  required  in 
cases  where  paragraph  (d)(l)(i)  (B)  or  (C) 
of  this  section  applies,  the  executor  of 
the  estate  may  elect  to  exclude,  during 
the  term  of  the  QDOT.  up  to  $600,000 
in  value  attributable  to  real  property, 
wherever  situated  (and  related 
furnishings)  owned  directly  by  the 
QDOT  that  is  used  by  the  surviving 
spouse  as  the  spouse's  principal 
residence  and  that  passes,  or  is  treated 
as  passing,  to  th^QDOT  under  section 
2056(d).  'The  election  may  be  made 
regardless  of  whether  the  real  property 
is  situated  within  or  without  the  United 
States.  The  election  is  made  by 
attaching  to  the  estate  tax  return  on 
which  the  QDOT  election  is  made  a 
written  statement  claiming  the 
exclusion. 

(C)  Foreign  real  property  limitation. 
The  special  rules  of  this  paragraph 
(d)(l)(iii)  do  not  apply  for  purposes  of 
determining  whether  more  than  35 
percent  of  the  QEMDT  assets  consist  of 
foreign  real  property  under  paragraph 
(d)(lMii)  of  this  section. 

(D)  Principal  residence.  For  purposes 
of  this  paragraph  (d)(l)(iii),  the  term 
principal  residence  has  the  same 
meaning  as  prescribed  in  section  1034 
and  the  regulations  thereunder.  A 
principal  residence  may  include 
appurtenant  structures  used  by  the 
surviving  spouse  for  residential 
purposes  and  adjacent  land  not  in 
excess  of  that  which  is  reasonably 
appropriate  for  residential  purposes 
(taking  into  accoimt  the  residence's  size 
and  location). 

(E) /?eyafed/urn/s/u/jgs.  The  term 
related  furnishings  means  furniture  and 
commonly  included  items  such  as 
appliances,  fixtures,  decorative  items 
and  china,  that  are  not  beyond  the  value 
associated  with  normal  household  and 
decorative  use.  Rare  artwork,  valuable 
antiques,  and  automobiles  of  any  kind 
or  class  are  not  within  the  meaning  of 
this  term. 

(F)  Annual  statement.  If  one  or  both 
of  the  exclusions  provided  in  paragraph 
(d)(l)(iii)  (A)  or  (B)  of  this  section  are 
elected  by  the  executor  of  the  estate,  the 
U.S.  Trustee  must  file  the  statement 
required  under  paragraph  (d)(3)  of  this 
section  at  the  time  and  in  the  manner 
provided  in  paragraph  (d)(3)  of  this 
section.  In  addition,  an  annual 
statement  must  be  filed  by  the  U.S. 
Trustee  under  the  circumstances 
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described  in  paragraphs  (d)(3)(iii)  (C) 
and  P)  of  this  section. 

(G)  Cessation  of  use.  Except  as 
provided  in  this  paragraph  (d)(l)(iii)(G), 
if  the  residence  ceases  to  be  used  as  the 
principal  residence  of  the  spouse,  or  if 
the  residence  is  sold  during  the  term  of 
the  QDOT,  the  exclusions  provided  in 
paragraph  (d)(l)(iii)  (A)  and  (B)  of  this 
section  will  cease  to  apply.  However,  in 
the  case  of  such  a  sale,  the  exclusions 
will  continue  to  apply  if,  within  12 
months  of  the  date  of  sale,  the  amount 
of  the  adjusted  sales  price  (as  defined  in 
section  1034(b)(1))  is  used  to  purchase 
a  new  principal  residence  for  the 
spouse.  If  less  than  the  amount  of  the 
adjusted  sales  price  is  so  reinvested, 
then  the  amount  of  the  exclusions 
initially  claimed  by  the^JDOT  are 
reduced  proportionately  based  on  the 
amount  of  excess  adjusted  sales  price 
not  so  reinvested  compared  to  the  entire 
adjusted  sales  price.  If  the  QDOT  ceases 
to  qualify  for  all  or  any  portion  of  the 
initially  claimed  exclusions,  paragraph 
(d)(l)(i)  of  this  section,  if  applicable 
(determined  as  if  the  portion  of  the 
exclusions  disallowed  had  not  been 
initially  claimed  by  the  QDOT),  must  be 
complied  with  no  later  than  120  days 
after  the  effective  date  of  the  cessation. 
The  Internal  Revenue  Service  may 
provide  in  guidance  published  in  the 
Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter)  for 
appropriate  exceptions  to  the  cessation 
of  use  rule  contained  in  this  paragraph 
(d)(l)(iii)  where  the  principal  residence 
of  a  surviving  spouse  is  substituted  for 
another  principal  residence,  when  both 
residences  are  held  in  a  QDOT. 

(iv)  Anti-abuse  rule.  Regardless  of 
whether  the  QDOT  designates  a  bank  as 
the  U.S.  Trustee  under  paragraph 
(d)(l)(i)(A)  of  this  section  (or  otherwise 
complies  with  paragraph  (d)(l)(i)(A)  of 
this  section  by  naming  a  foreign  bank 
with  a  United  States  branch  as  a  trustee 
to  serve  with  the  U.S.  Trustee),  complies 
with  paragraph  (d)(l)(i)  (B)  or  (C)  of  this 
section,  or  is  subject  to  and  complies 
with  the  foreign  real  property 
requirements  of  paragraph  (d)(l)(ii)  of 
this  section,  the  trust  immediately 
ceases  to  qualify  as  a  QDOT  if  the  trust 
utilizes  any  device  or  arrangement  that 
has,  as  a  principal  purpose,  the 
avoidance  of  liability  for  the  estate  tax 
imposed  under  section  2056A(b)(l),  or 
the  prevention  of  the  collection  of  the 
tax.  For  example,  the  trust  may  become 
subject  to  this  paragraph  (d)(l)(iv)  if  the 
U.S.  Trustee  that  is  selected  is  a 
domestic  corporation  established  with 
insubstantial  capitalization  by  the 
surviving  spouse  or  members  of  the 
spouse's  family. 


(2)  Individual  trustees.  If  the  U.S. 
Trustee  is  an  individual  United  States 
citizen,  the  individual  must  have  a  tax 
home  (as  defined  in  section  911(d)(3))  in 
the  United  States. 

(3)  Annual  reporting  requirements — 
(i)  In  general.  The  U.S.  Trustee  must  file 
a  written  statement  described  in 
paragraph  (d)(3)(iii)  of  this  section,  if 
the  QDOT  satisfies  any  one  of  the 
following  criteria  for  the  applicable 
reporting  years — 

(A)  The  QDOT  directly  owns  any 
foreign  real  property  on  the  last  day  of 
its  taxable  year  (or  the  last  day  of  the 
calendar  year  if  it  has  no  taxable  year), 
and  the  QDOT  does  not  satisfy  the 
requirements  of  paragraph  (d)(l)(i)  (A), 
(B),  or  (C)  of  this  section  by  employing 
a  bank  as  trustee  or  providing  security; 
or 

(B)  The  principal  residence  exclusion 
under  paragraph  (d)(l)(iii)  of  this 
section  applies  during  the  taxable  year 
(or  during  the  calendar  year  if  the  QDOT 
has  no  taxable  year);  or 

(C)  The  principal  residence 
previously  subject  to  the  exclusion 
under  paragraph  (d)(l)(iii)  of  this 
section  is  sold,  or  that  principal 
residence  ceases  to  be  used  as  a 
principal  residence,  during  the  taxable 
year  (or  during  the  calendar  year  if  the 
QDOT  does  not  have  a  taxable  year);  or 

(D)  After  the  application  of  the  look- 
through  rule  contained  in  paragraph 
(d)(l)(ii)(B)  of  this  section,  the  QDOT  is 
treated  as  owning  any  foreign  real 
property  on  the  last  day  of  the  taxable 
year  (or  the  last  day  of  the  calendar  year 
if  the  QDOT  has  no  taxable  year). 

(ii)  Time  and  manner  of  filing.  The 
written  statement,  containing  the 
information  described  in  paragraph 
(d)(3)(iii)  of  this  section,  is  to  be  filed  for 
the  taxable  year  of  the  QDOT  (calendar 
year  if  the  QDOT  does  not  have  a 
taxable  year)  for  which  any  of  the  events 
or  conditions  requiring  the  filing  of  a 
statement  under  paragraph  (d)(3)(i)  of 
this  section  have  occurred  or  have  been 
satisfied.  The  written  statement  is  to  be 
submitted  to  the  Internal  Revenue 
Service  by  filing  a  Form  706-QDT,  with 
the  statement  attached,  no  later  than 
April  15th  of  the  calendar  year 
following  the  calendar  year  in  which  or 
with  which  the  taxable  year  of  the 
QDOT  ends  (or  by  April  15th  of  the 
following  year  if  the  QEXDT  has  no 
taxable  year),  unless  an  extension  of 
time  is  obtained  under  §  20.2056A- 
11(a).  The  Form  706-QDT,  with 
attached  statement,  must  be  filed 
regardless  of  whether  the  Form  706- 
QDT  is  otherwise  required  to  be  filed 
under  tlie  provisions  of  this  chapter. 
Failure  to  file  timely  the  statement  may 


subject  the  QDOT  to  the  rules  of 
paraffiraph  (d)(l)(iv)  of  this  section. 

(iii)  Contents  of  statement.  The 
written  statement  must  contain  the 
following  information — 

(A)  The  name,  address,  and  taxpayer 
identification  number,  if  any,  of  the  U.S. 
Trustee  and  the  QDOT;  and 

(B)  A  list  summarizing  the  assets  held 
by  the  QDOT,  together  with  the  fair 
market  value  of  each  listed  QDOT  asset, 
determined  as  of  the  last  day  of  the 
taxable  year  (December  31  if  the  QDOT 
does  not  have  a  taxable  year)  for  which 
the  written  statement  is  filed.  If  the 
look-through  rule  contained  in 
paragraph  (d)(l)(ii)(B)  of  this  section 
applies,  then  the  partnership, 
corporation,  trust  or  other  entity  must 
be  identified  and  the  QDOT's  pro  rata 
sha^e  of  the  foreign  real  property  and 
other  assets  owned  by  that  entity  must 
be  listed  on  the  statement  as  if  directly 
owned  by  the  QDOT;  and 

(C)  If  a  principal  residence  previously 
subject  to  the  exclusion  under 
paragraph  (d)(l)(iii)  of  this  section  is 
sold  during  the  taxable  year  (or  diuing 
the  calendar  year  if  the  QDOT  does  not 
have  a  taxable  year),  the  statement  must 
provide  the  date  of  sale,  the  adjusted 
sales  price  (as  defined  in  section 
1034(b)(1)),  the  extent  to  which  the 
amount  of  the  adjusted  sales  price  has 
been  or  will  be  used  to  purchase  a  new 
principal  residence  and,  if  not  timely 
reinvested,  the  steps  that  will  or  have 
been  taken  to  comply  with  paragraph 
(d)(l)(i)  of  this^ection,  if  applicable; 
and 

(D)  If  the  principal  residence  ceases  to 
be  used  as  a  principal  residence  by  the 
surviving  spouse  during  the  taxable  year 
(or  during  the  calendar  year  if  the  QDOT 
does  not  have  a  taxable  year),  the 
written  statement  must  describe  the 
steps  that  will  or  have  been  taken  to 
comply  with  paragraph  (d)tl)(i)  of  this 
section,  if  applicable. 

(4)  Request  for  alternate  arrangement 
or  waiver  If  the  Commissioner  provides 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter)  pursuant  to  which  a 
testator,  executor,  or  the  U.S.  Trustee 
may  adopt  an  alternate  plan  or 
arrangement  to  assure  collection  of  the 
section  2056A  estate  tax,  and  if  such  an 
alternate  plan  or  arrangement  is  adopted 
in  accordance  with  such  published 
guidance,  then  the  QDOT  will  be 
treated,  subject  to  paragraph  (d)(l)(iv)  of 
this  section,  as  meeting  the 
requirements  of  paragraph  (d)(1)  of  this 
section.  Until  such  guidance  is 
published  in  the  Internal  Revenue 
Bulletin  (see  §601. 601  (d)(2)  of  this 
chapter),  taxpayers  may  submit  a 
request  for  a  private  letter  ruling  for  the 
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approval  nf  an  alternate  plan  or 
arrangement  proposea  lo  be  adopted  to 
assure  collection  of  the  section  2056A 
estate  tax  in  lieu  of  the  requirements 
prescribed  in  this  naragraph  (d)(4). 

(5)  Adjustment  oj  dollar  threshold 
and  exclusion.  The  Commissioner  may 
increase  or  decrease  the  dollar  amounts 
referred  to  in  paragraph  (d)(1)  (i),  (ii)  or 
(iii)  of  this  section  in  accordance  with 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter). 

(6)  Effective  date  and  special  rules,  (i) 
This  paragraph  (d)  is  effective  for  estates 
of  decedents  dying  after  March  7, 1996. 

(ii)  Special  rule  in  the  case  of 
incompetency.  A  revocable  trust  or  a 
trust  created  under  the  terms  of  a  will 
is  deemed  to  meet  the  governing 
instnunent  requirements  of  this 
paragraph  (d)  notwithstanding  that  such 
requirements  are  not  contained  in  the 
governing  instrument,  if  the  trust 
instrument  (or  will)  was  executed  on  or 
before  November  20, 1995,  and — 

(A)  The  testator  or  settlor  dies  after 
March  7,  1996; 

(B)  The  testator  or  settlor  is,  on 
November  20,  1995,  and  at  all  times 
thereafter,  imder  a  legal  disability  to 
amend  the  will  or  trust  instrument; 

(C)  The  will  or  trust  instrument  does 
not  provide  the  executor  or  the  U.S. 
Trustee  with  a  power  to  amend  the 
instrument  in  order  to  meet  the 
reouirements  of  section  2056A;  and 

(p)  The  U.S.  Trustee  provides  a 
written  statement  with  the  federal  estate 
tax  return  (Form  706  or  706NA)  that  the 
trust  is  being  administered  (or  will  be 
administered)  so  as  to  be  in  actual 
compliance  with  the  requirements  of 
this  paragraph  (d)  antl  will  continue  to 
be  administered  so  as  to  be  in  actual 
compliance  with  this  paragraph  (d)  for 
the  diu-ation  of  the  trust.  This  statement 
must  be  binding  on  all  successor 
trustees. 

(iii)  Special  rule  in  the  case  of  certain 
irrevocable  trusts.  An  irrevocable  trust 
is  deemed  to  meet  the  governing 
instrument  requirements  of  this 
paragraph  (d)  notwithstanding  that  such 
requirements  are  not  contained  in  the 
governing  instrument  if  the  trust  was 
executed  on  or  before  November  20, 
1995,  and: 

(A)  The  settlor  dies  after  March  7, 
1996; 

(B)  The  trust  instrument  does  not 
provide  the  U.S.  Trustee  with  a  power 
to  amend  the  trust  instrument  in  order 
to  meet  the  requirements  of  section 
2056A;  and 

(C)  The  U.S.  Trustee  provides  a 
written  statement  with  the  decedent's 
federal  estate  tax  return  (Form  706  or 
706NA)  that  the  trust  is  being 


administered  in  actual  compliance  with 
the  requirements  of  this  paragraph  (d) 
and  will  continue  to  be  administered  so 
as  to  be  in  actual  compliance  with  this 
paragraph  (d)  for  the  duration  of  the 
trust.  This  statement  must  be  binding  on 
all  successor  trustees. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par,  4.  Section  602.101(c)  is  amended 
by  adding  the  entry  "20.2056A-2T(d)— 
1545-1443"  in  numerical  order  in  the 
table. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  December  21, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  95-19866  Filed  8-21-95;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219 

Defense  Federal  Acquisition 
Regulation  Supplement;  Evaluation 
Preference  for  Small  Disadvantaged 
Business  Concerns 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  to  state  that  the  evaluation 
preference  for  small  disadvantaged 
business  concerns  shall  not  be  used  in 
acquisitions  for  long  distance 
telecommunications  services. 
EFFECTIVE  DATE:  August  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  WilHams,  (703)  602-0131. 
Please  cite  DFARS  Case  95-D008. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60  FR  22035  on  May 
4, 1995.  Fourteen  comments  from 
eleven  respondents  were  received  as  a 
result  of  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  jjerformed.  A  copy  of 


the  Analysis  may  be  obtained  from  the 
individual  listed  herein. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  219 

Government  procurement. 
Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  219  is 
amended  as  follows: 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  48  CFR 
Part  219  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Section  219.7001  is  amended  by 
revising  paragraphs  (b)  (3)  and  (4)  and 
adding  (b)(5)  to  read  as  follows: 

219.7001    Applicability. 

***** 

(b)  •  *  • 

(3)  Are  set-aside  for  small  businesses; 

(4)  Are  for  commissary  or  exchange 
resale;  or 

(5)  Are  for  long  distance 
telecommunications  services. 

[PR  Doc.  95-20741  Filed  8-21-95;  8:45  am) 

BILUNG  CODE  500(M>4-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  I.D. 
081595A] 

Pacific  (halibut  Fisheries;  Area  2A  Non- 
Treaty  Commercial  Fishery  Reopening 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  inseason 
actions  pursuant  to  IPHC  regulations 
approved  by  the  U.S.  Government  to 
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govern  the  Pacific  halibut  fishery.  This 
action  is  intended  to  enhance  the 
conservation  of  the  Pacific  halibut  stock. 

EFFECTIVE  DATE:  8:00  a.m.  through  6:00 
p.m..  local  time,  August  15. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr..  206-526-6140;  or. 
Donald  McCaughran,  20&-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20,  1995). 
On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number 
12 

Area  2A  Non-Treaty  Commercial 
Fishery  to  Reopen 

The  August  1  fishing  period  in  Area 
2A  resuhed  in  a  catch  of  8,000  lb  (3.62 
metric  tons  (mt)).  The  revised  total 
commercial  catch  fi-om  Area  2A  to  date 
is  48,000  lb  (21.77  mt),  leaving 
approximately  57,000  lb  (25.85  mt)  to  be 
taken. 

Area  2A  will  reopen  on  August  15  for 
10  hours  &t)m  8:00  a.m.  to  6:00  p.m. 
local  time.  The  fishery  is  restricted  to 
waters  that  are  south  of  Point  Chelhafis, 
WA  (46"'53'18"  N.  lat.)  under  regulations 
promulgated  by  NMFS.  Fishing  period 
limits  as  indicated  in  the  following  table 
will  be  in  effect  for  this  opening! 


Vessel  class 

Fishing  period  limit 
(lb) 

Let- 
ter 

Length 

Dressed, 
head-on 

Dressed, 
head- 
er 

0-25 

26-30  

31-35  

36-40  

41-45  

46-50  

51-65  

A 
B 
C 
D 

E 
F 
G 

380 
475 
760 
2,100 
2,260 
2,710 
3,020 

335 
420 
670 
1,850 
1,990 
1,190 
2,660 

Vessel  class 

Fishing  period  limit 
(lb) 

Let- 
ter 

Length 

Dressed, 
head-on 

Dressed, 
head- 
off* 

56+ 

H 

4,545 

4,000 

•Weights  are  after  2  percent  has  been  de- 
ducted for  ice  and  slime  if  fish  are  not  washed 
prior  to  weighing. 

The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  halibut 
license. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight, 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  apphes  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 

Dated:  August  16, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-20708  Filed  8-21-95;  8:45  am) 

BILLING  CODE  3510-22-W 


50  CFR  Part  661 

[Docket  No.  950426116-6116-01;  I.D. 
080995C] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregoh,  and 
California;  Closure  from  the  U.S.- 
Canadian border  to  Cape  Alava,  WA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
recreational  salmon  fishery  in  the  area 
ft-om  the  U.S.-Canadian  border  to  Cape 
Alava,  WA,  was  closed  at  midnight, 
August  4, 1995.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  recreational  quota 
of  7,100  coho  salmon  for  the  area  has 
been  reached.  This  action  is  necessary 
to  conform  to  the  preseason 
announcement  of  the  1995  management 
measures  and  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective  at  2400  hours  local 
time.  August  4. 1995  through  September 
28.  1995.  Comments  will  be  accepted 
through  September  5. 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle.  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 


NE.,  BIN  Cl5700-Bldg.  1,  Seattle,  WA 
98115-0070.  Information  relevant  to 
this  notice  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hoius  at 
the  office  of  the  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  661.21(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  NMFS  will,  by 
notice  issued  imder  §  661.23,  close  the 
commercial  or  recreational  fishery,  or 
both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached. 

In  the  annual  management  measures 
for  oqean  salmon  fisheries  (60  FR  21746, 
May  3,  1995),  NMFS  announced  that  the 
1995  recreational  fishery  In  the  area 
between  the  U.S.-Canadian  border  and 
Cape  Alava,  WA,  would  open  on  August 
1  and  continue  through  September  28  or 
attainment  of  the  5,850  coho  salmon 
quota,  whichever  occured  first.  An 
inseason  adjustment  was  made  to 
increase  the  coho  salmon  quota  in  this 
area  to  7,100  fish  (60  FR  40302,  August 
8, 1995). 

The  best  available  information  on 
August  2  indicated  that  recreational 
catches  in  the  area  totaled  over  1,500 
coho  salmon  on  August  1,  the  first  day 
of  the  fishery.  Based  on  that  catch  level, 
recreational  fishing  could  continue  for  4 
days  without  exceeding  the  quota.  A 
fifth  day  of  fishing  would  greatly  exceed 
the  quota.  Therefore,  NMFS  determined 
to  close  the  fishery  at  midnight,  August 
4. 

The  Regional  Director  consuhed  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil  and  the 
Washington  Etepartment  of  Fish  and 
Wildlife  regarding  this  closure.  The 
State  of  Washington  will  manage  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  Exclusive 
Economic  2^ne  in  accordance  with  this 
Federal  action.  In  accordance  with  the 
inseason  notice  procedures  of  50  CFR 
661.23,  actual  notice  to  fishermen  of 
this  action  was  given  prior  to  2400 
hours  local  time,  August  4, 1995,  by 
telephone  hotline  number  (206)  526- 
6667  and  (800)  662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  KHz.  Because  of  the  need  for 
Immediate  action  to  conserve  coho 
salmon,  NMFS  has  determined  that 
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good  cause  exists  for  this  action  to  be 
issued  without  affording  a  prior 
opportunity  for  public  comment.  This 
action  does  not  apply  to  other  fisheries 
that  may  be  operating  in  other  areas. 

Gassification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  16, 1995. 
lichard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-20768  Filed  8-21-95;  8:45  am] 
BILUNQ  CODE  3S10-22-F 
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Federal  Register 

Vol.  60.  No.  162 
Tuesday,  August  22,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

7  CFR  Part  17 

Regulatiorts  Governing  the  Financing 
of  Commercial  Sales  of  Agricultural 
Commodities 

AGENCY:  Foreign  Agrioiltural  Service. 
USDA. 


ACTION:  Proposed  rule. 


summary:  The  Foreign  Agricultural 
Service  (FAS)  proposes  to  amend  the 
regulations  applicable  to  the  financing 
of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480).  The 
proposed  amendments  would  delete  one 
document  from  the  list  of  those 
documents  cturently  required  to  be 
submitted  by  the  commodity  suppUer  to 
the  banking  institution  to  support  a 
request  for  payment;  and  would  delete 
the  contracting  and  docuimentary 
requirements  for  commodities  which 
have  not  been  shipped  under  the 
program  for  a  niunber  of  years. 

The  purpose  of  these  changes  is  to 
reduce  the  paperwork  burden  on 
commodity  suppliers  and  to  simplify 
and  shorten  the  regulations. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  21, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
Mary  T.  Chambliss,  Deputy 
Administrator,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agricultiu«, 
room  4077  South  Building.  i4th  and 
Independence  SW.,  Washington,  DC 
20250-1031. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane.  Director,  P.L.  480 
Operations  Division,  Export  ciedits. 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Room  4549 
South  Building,  14th  and  Independence, 
SW.,  Washington,  DC  20250-1033. 
Telephone:  (202)  720-3664. 


SUPPLEMENTARY  INFORmXtKM:  The 
proposed  rule  is  issued  in  conformance 
with  Executive  Order  12866.  It  has  been 
determined  to  be  significant  for  the 
purposes  of  E.O.  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  The  General 
Sales  Manager  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  because  it 
simply  removes  from  the  regulations 
information  regarding  a  number  of 
inactive  commodities  and  eliminates 
one  docimient  ciurently  required  to  be 
submitted  by  commodity  suppliers 
seeking  payment.  There  will  be  no 
significant  economic  impact  from  this 
proposal  on  small  or  large  entities.  A 
copy  of  this  proposed  rule  has  been 
submitted  to  the  General  Counsel,  Small 
Business  Administration. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart,  V,  published  at  48 
FR  29115  (June  24. 1983). 

Executive  Order  12778 

The  proposed  rule  has  been  reviewed 
under  the  Executive  Order  12778,  Civil 
Justice  Reform.  The  proposed  rule 
would  have  preemptive  effect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  proposed  rule 
would  not  have  retroactive  effect.  The 
rule  does  not  require  that  administrative 
ren^Hjbs  be  exhausted  before  suit  may 

Background 

Under  title  I  of  the  Agrioiltural  Trade 
Envelopment  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480),  the 
Commodity  Credit  Corporatior^CCC)  is 
authorized  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
purchased  by  foreign  countries.  The 
Pub.  L.  480,  title  I  Financing 
Regulations  ("the  regulations")  specify 
the  documents  which  the  commodity 


supplier  must  present  to  support  a 
request  for  payment. 

Appendix  A  ("Contracting 
Requirements")  and  Apgpidix  B 
("Documentary  Requirements")  of  the 
regulations  specify  the  basic  contracting 
and  documentary  requirements  for  a 
ntmaber  of  commodities  which  have 
been  shipped  under  the  program  since 
its  inception.  Many  of  these 
commodities  have  not  been 
programmed  for  a  nimiber  of  years,  and 
the  contracting  and  documentary 
requirements  are  out-of-date. 

Form  CCC-106-1  and  106-3 
(Commodity  Supplier) 

CCC  issues  Form  CC-106,  "Advice  of 
Vessel  Approval."  to  provide  written 
approval  for  each  commodity  shipment. 
The  form  includes  the  name  of  the 
vessel  and  its  flag;  the  ocean  height  rate; 
and  the  amount  of  the  ocean 
transportation  which  will  be  financed 
by  CCC.  Suppliers  of  commodities  must 
submit  a  completed  Form  CCC-106  to 
support  all  claims  for  payment  while 
suppliers  of  ocean  transportation  must 
do  so  only  when  CCC  finances  any  part 
of  the  ocean  transportation  and  when 
shipments  are  contracted  basis  deUvery 
f.a.s.  ("fee  alongise")  or  f.o.b.  ("free  on 
board")  vessel.  CCC  uses  the  form  to 
insure  compUance  with  the 
requirements  of  the  Cargo  Preference 
Act  regarding  the  tonnage  to  be  shipped 
on  U^.-flag  vessels  and  to  specify  \he 
amoimt  of  the  ocean  transportation 
which  CCC  will  finance. 

FAS  proposes  to  remove  the 
requirement  that  Form  CCC-106  be 
submitted  as  a  payment  document  by 
the  commodity  supplier  for  sales  made 
on  an  f.a.s.  or  f.o.b.  basis.  Under  these 
contract  terms,  commodity  and  freight 
contracts  are  separate,  and  the 
commodity  supplier  has  no  control  over 
the  vessel  to  be  used. 

If  commodity  sales  are  made  on  a 
"cost  and  frei^t"  (c.  &  f.)  or  "cost, 
insurance  and  freight"  (c.i.f.)  basis, 
however,  the  commodity  supplier 
would  still  be  required  to  submit  a 
completed  Form  CCC-106  since  the 
commodity  supplier  would  also  control 
the  ocean  freight. 

The  proposed  amendments  also  delete 
references  to  the  colors  of  the  various 
forms  because  the  forms  are  now 
computer-generated  and  colored  carbon- 
set  forms  are  no  longer  used. 
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Appendices  A  and  B 

A  niunber  of  the  commodities  referred 
to  in  these  appendices  have  not  been 
used  in  the  program  for  more  than  five 
years,  and  some  for  more  than  20  years. 
To  simplify  and  shorten  the  regulations 
and  reduce  printing  and  distribution 
costs,  FAS  proposes  to  delete  the 
sections  of  these  appendices  for  the 
following  commodities:  Com  meal; 
cracked  com;  unmanufactured  tobacco 
and  tobacco  products;  dry  edible  beans; 
dry  edible  peas;  lard;  poultry;  canned 
milk;  nonfat  dry  milk,  dry  whole  milk; 
butter,  anhydrous  milk  fat,  anhydrous 
butter  fat  and  butteroil;  cheese;  ghee; 
and  stabilized  dried  whole  eggs. 

Removing  these  sections  from  the 
regulations  does  not  affect  the  potential 
for  future  programming  of  these 
commodities  under  the  title  I  program. 
If  any  of  the  commodities  removed  from 
the  appendices  were  to  be  programmed 
under  title  I  in  the  future,  the  relevant 
purchase  authorization  would  contain 
the  updated  contracting  and 
documentary  requirements. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  assigned  OMB  control 
number  0551-0005.  This  proposed  rule 
does  not  impose  a  public  reporting 
burden.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  further  reducing  this 
burden,  to  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  AGBOX  7630, 
Washington,  DC  20250-7630;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB  #0551-0005),  Washington,  DC 
20503. 

List  of  Subjects  in  7  CFR  Part  17 

Agricultural  commodities;  exports; 
finance;  maritime  carriers. 

Accordingly,  7  CFR  part  17,  subpart 
A.  is  amended  as  follows: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1701-1705. 1736a. 
1736c,  5676;  E.O.  12220,  45  FR  44245. 

§17.2    [Amended] 

2.  In  §  17.2(b),  the  definition  of  "Form 
CCC-106"  is  amended  by  removing  the 
last  sentence. 

3.  In  §  17.14,  the  word  "(white)"  is 
removed  from  the  first  sentence  of 
paragraph  (d)(1);  the  last  sentence  of 
paragraph  (d)(1)  and  all  of  paragraph 
(d)(2)(i)  are  revised  to  read  as  follows; 
and  the  work  "(yellow)"  is  removed 
from  paragraph  (d)(2)(ii),  as  follows: 


§  17.14    Ocean  transportation. 

•        *        *        •        • 

(d)  Advice  of  vessel  approval.  •  *  * 

(1)  For  cotton.  *  *  *  If  CCC  finances 
any  part  of  the  ocean  freight  when 
cotton  is  shipped  on  an  f.a.s.  basis,  a 
signed  original  copy  of  this  form  will  be 
issued  to  the  ocean  carrier. 

(2)  For  commodities  other  than 
cotton.  *  *  * 

(i)  For  shipments  to  be  made  on  an 
f.o.b.  or  f.a.s.  basis,  when  CCC  finances 
any  part  of  the  cost  of  ocean  freight,  the 
original  of  Form  CCC-106-2  will  be 
issued  to  the  ocean  carrier. 


§17.18    [Amended] 

4.  In  §  17.18,  the  phrase  "for  c.  &  f.  or 
c.i.f.  sales"  is  added  at  the  end  of 
paragraph  (c)(8)(ii). 

Appendices  A  and  B    [Amended] 

5.  In  Appendix  A  and  Appendix  B, 
existing  sections  (D),  (E),  (G),  (I),  (J),  (L), 
(M).  (N).  (O),  (P),  (Cy,  (R),  (S).  (T).  aod 
(U)  are  removed;  existing  section  (K)  is 
redesignated  as  (G);  existing  section  (V) 
is  redesignated  as  (D);  and  existing 
section  (W)  is  redesignated  as  (E). 

6.  In  Appendix  B.  "Docvunentary 
Requirements,"  the  phrase  "for  c.  &  f.  or 
c.i.f.  sales"  is  added  at  the  end  of  the 
following  paragraphs:  (A)  (l)(d)  and 
(2)(d);  {B)(4);  (C)  (l)(d)  and  (2)(d);  newfy 
redesignated  (D)(4)  and  (E)(4);  (F)  (l)(d) 
and  (2)(d);  newly  redesignated  (G)  (l)(d) 
and  (2)(d);  and  (H)  (l)(d)  and  (2)(d). 

Signed  at  Washington.  D.C.  on  June  12, 
1995. 

Christopher  E.  Goldthwait, 
General  Sales  Manager,  Foreign  Agricultural 
Service;  and  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  95-20780  Filed  8-21-95;  8:45  am] 
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Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  340 
[Docket  No.  95-040-1] 
RIN  0579-AA73 

Genetically  Engineered  Organisms  and 
Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulations  pertaining  to 
genetically  engineered  plants 


introduced  imder  notification  and  to  the 
petition  process  for  the  determination  of 
nonregulated  status.  The  proposed 
notification  amendments  would  allow 
most  genetically  engineered  plants  that 
are  considered  regulated  articles  to  be 
introduced  under  the  notification 
procedure,  provided  that  the 
introduction  meets  certain  eligibility 
criteria  and  performance  standards.  We 
are  also  proposing  to  reduce  the  field 
test  reporting  requirements  for  trials 
conducted  under  notification  for  which 
no  unexpected  or  adverse  effects  are 
observed.  The  proposed  petition 
amendments  would  enable  APHIS  to 
extend  an  existing  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  for  which  a 
determination  of  nonregulated  status 
has  already  been  made.  APHIS  also 
announces  its  intention  to  use 
guidelines  when  appropriate  to  provide 
additional  information  to  developers  of 
regulated  articles  and  other  interested 
persons  regarding  procedures,  methods, 
scientific  principles,  and  other  factors 
that  could  be  considered  in  support  of 
actions  under  the  regulations  pertaining 
to  genetically  engineered  plants 
introduced  under  notification. 

The  effect  of  the  proposed 
amendments  would  be  to  simplify 
procedures  for  the  introduction  of 
certain  genetically  engineered 
organisms,  requirements  for  certain 
determinations  of  nonregulated  status, 
and  procediues  for  the  reporting  of  field 
tests  conducted  under  notification. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  23, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-040-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-040-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  G.  Schechtman,  Domestic 
Programs  Leader,  Biotechnology 
Coordination  and  Technical  Assistance. 
BBEP,  APHIS,  4700  River  Road  Unit 
146,  Riverdale,  MD  20737-1237,  (301) 
734-7601. 
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SUPPL£U£NTARY  INFORMATION: 

Background 

L  Introduction 

The  regulations  in  7  CFR  part  340, 
referred  to  below  as  the  regulations, 
pertain  to  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment]  of  genetically 
engineered  organisms  and  products  that 
are  derived  from  known  plant  pests 
(regulated  articles).  Before  introducing  a 
regulated  article,  a  person  is  required 
under  §  340.0  of  the  regulations  to  either 
(1)  notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4. 
Introductions  under  notification  must 
meet  specified  eligibility  criteria  and 
p>erformance  standards.  Under  §  340.4,  a 
permit  is  granted  for  a  field  trial  when 
APHIS  has  determined  that  the  conduct 
of  the  trial,  under  the  conditions 
specified  by  the  applicant  or  stipulated 
by  APHIS,  does  not  pose  a  plant  pest 
risk. 

An  organism  is  not  subject  to  the 
regulations  when  the  organism  is 
demonstrated  not  to  present  a  plant  pest 
risk.  Section  340.6  of  the  regulations, 
entitled  "Petition  for  determination  of 
nonregulated  status,"  provides  that  a 
person  may  petition  APHIS  to  evaluate 
submitted  data  to  determine  that  a 
particular  regulated  article  does  not 
present  a  plant  pest  risk  and  should  no 
longer  be  regulated.  If  APHIS 
determines  that  the  regulated  article 
does  not  present  a  risk  of  introduction 
or  dissemination  of  a  plant  pest,  the 
petition  will  be  granted,  thereby 
allowing  unrestricted  introduction  of 
the  article.  A  petition  may  be  granted  in 
whole  or  in  part. 

In  the  preamble  to  the  final 
regulations  published  on  June  16, 1987 
(52  FR  22892-22915.  Docket  No.  87- 
021),  APHIS  stated  its  intention  to 
modify  or  amend  the  regulations  to 
ensure  flexibility  and  to  remove 
restrictions  when  warranted  as 
experience  is  gained  and  knowledge  is 
accrued  about  safe  introductions  of 
particular  classes  of  organisms.  APHIS 
previously  demonstrated  its 
commitment  to  amend  the  regulations 
by  instituting  exemptions  for  the 
movement,  under  specified  conditions, 
of  certain  microorganisms  that  contain 
plant  pest  sequences  (53  FR  12910- 
12913,  Docket  No.  88-019,  April  20, 
1988),  and  of  the  plant  Arabidopsis 
thaliana  (55  FR  53275-53276,  Docket 
No.  90-172.  December  28, 1990),  and  by 
instituting  both  a  notification  procedure 
for  the  introduction  of  certain  regulated 
articles  and  a  petition  procedure  for  the 


determination  of  nonregulated  status  (58 
FR  17044-17059,  Docket  No.  92-156- 
02,  March  31,  1993). 

Under  the  current  regulations,  plants 
&om  six  crop  species,  i.e.,  com  [Zea 
mays  L.),  cotton  (Gossypium  hirsutum 
L),  potato  [Solanum  tuberosum  L.), 
soybean  (Glycine  max  (L.)  Merr.), 
tobacco  [Nicotiana  tabacum  L.),  and 
tomato  {Lycopersicon  esculentum  L.), 
are  eligible  for  notification,  provided 
that  certain  eligibility  criteria  and 
performance  standards  are  met.  The 
notification  procedure  also  allows  for 
additional  plant  species  that 
Biotechnology,  Biologies,  and 
Environmental  Protection  (BBEP) 
determines  may  be  safely  introduced  in 
accordance  wiUi  the  eligibiUty  criteria. 

n.  Proposed  Expansion  of  Notification 

APHIS  is  proposing  to  allow  the  use 
of  the  notification  procedure  for  the 
introduction  of  most  genetically 
engineered  plants  that  are  considered 
regulated  articles,  provided  that  the 
introduction  is  conducted  in  accordance 
with  all  other  eligibility  requirements 
and  performance  standards.  APHIS 
believes  that  an  expansion  of  the 
notification  system  to  new  plant  species 
would  simplify  oversight  procedures  for 
new  agricultiiral  biotechnology 
products,  while  continuing  to  ensure 
their  safe  development. 

Currently,  the  regulations  require  that 
introductions  of  most  plant  species  be 
done  under  permit  from  APfflS.  The 
applications  for  permits  are  evaluated 
on  a  case-by-case  basis.  Since  the  APHIS 
permitting  process  for  regulated  articles 
was  estabUshed  in  1987,  we  have  gained 
considerable  experience.  We  have 
issued  over  560  permits  for  release  into 
the  environment  and  over  1280  permits 
for  movement.  Most  of  the  regulated 
articles  field  tested  under  permit  have 
been  plants.  Through  December  31, 
1994,  permits  have  been  issued  for  a 
wide  variety  of  plants.  Thirty-nine 
different  plant  species  have  been  field 
tested  under  permit,  and  67  species 
have  been  moved  under  permit.  The  list 
of  species  includes  a  wide  range  of 
transgenic  plants  from  22  plant  families, 
including  flowering  plants,  monocots, 
dicots,  gymnosperms,  herbs,  shrubs,  and 
trees.  These  species  exhibit  a  wide 
variety  of  breeding  systems,  including 
entomophily,  anemophily,  cleistogamy, 
and  sexual  and  asexual  reproduction, 
and  exhibit  seed  dissemination  of  many 
different  kinds.  The  plants  have  been 
grown  in  virtually  all  50  States  and  have 
been  moved  to  facilities  with  different 
laboratories,  growth  chambers,  and 
greenhouses.  One  result  of  our 
experience  with  permitting  has  been  the 
finding  that  introductions  of  many 


different  regulated  articles  can  be 
conducted  with  little  or  no  plant  pest  or 
environmental  risk,  provided  that 
certain  criteria  and  performance 
standards  are  met.  APHIS  notes  in 
addition  that  even  at  the  time  that 
notification  procedures  were  initially 
proposed  in  1992,  several  commenters 
suggested  that  APHIS  should  broaden 
the  Ust  of  organisms  eligible  for 
notification  beyond  the  proposed  list  of 
six  crops  in  §  340.3(b)(l)(i).  After  the 
notification  procedures  went  into  effect, 
APHIS  has  received  other  inquiries 
about  adding  particular  additional  crops 
to  the  list. 

Since  the  APHIS  notification 
procedure  was  established  in  1993,  we 
have  reviewed  and  acknowledged  over 
900  notifications  for  field  tests  involving 
com,  cotton,  potato,  soybean,  tobacco, 
and  tomato.  The  current  notification' 
procedure  involves  a  review  of  the 
application  by  APHIS  to  confirm  that 
the  application  falls  under  notification, 
i.e.,  that  it  meets  the  criteria  in 
§  340.3(b)(2)  through  §  340.3(b)(6). 
Appropriate  State  regulatory  officials 
are  notified.  After  acknowledgement  of 
the  notification  by  APHIS,  the  regulated 
article  and  site(s)  of  introduction  are 
subject  to  inspection  by  APHIS  and 
State  regulatory  officials.  After  field 
testing,  the  submission  of  a  field  test 
report  by  the  applicant  to  APHIS  is 
required. 

One  result  of  our  experience  with 
notification  has  been  that  such  a 
notification  procedure  results  in  little  or 
no  plant  pest  or  environmental  risk, 
provided  that  the  criteria  and 
performance  standards  specified  in 
§  340.3(b)(2)  through  §  340.3(b)(6)  and 
§  340.3(c)  are  met.  These  criteria  and 
performance  standards  would  be 
retained  in  the  proposed  amendment, 
except  that  eligibility  criterion  in 
§  340.3(b)(5)  would  be  expanded  to 
allow  the  inclusion  of  certain  additional 
plant  virus  sequences  in  the  regulated 
article,  as  described  later  in  this  portion 
of  the  preamble. 

To  establish  the  notification 
procedure  for  additional  plant  species, 
we  would  revise  §  340.3(b)(1),  which 
currently  lists  specific  crop  species 
eligible  for  notification.  Proposed 
§  340.3(b)(1)  would  allow  the 
introduction  under  notification 
procedures  of  any  plant  species  that  is 
not  listed  as  a  noxious  weed  under 
regulations  in  7  CFR  part  360,  and,  for 
releases  in  the  environment,  is  not 
considered  a  weed  in  the  area  of  the 
proposed  release  into  the  environment. 

Tne  Agency's  experience  with 
interstate  movement,  importation,  and 
release  permits  indicates  that  crop 
plants  can  be  released  into  the 
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environment  under  notification 
procedures  with  little  or  no  plant  pest 
risk  or  potential  for  significant  impact 
on  the  environment,  if  the  applicant 
meets  the  performance  standards  given 
in  the  regulations.  APHIS  intends  to 
continue  its  practice  of  consulting  with 
appropriate  State  officials  or  other 
experts  whenever  there  are  questions 
regarding  impacts  on  weedy 
populations  of  the  plant  species  in 
question  in  the  test  area.  APHIS  also 
notes  that  the  movement  and 
introduction  of  any  plant  species 
considered  a  parasitic  plant  is  subject  to 
additional  restrictions  under  regulations 
in  7  CFR  parts  330  and  360  under  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150aa 
et  seq.)  and  the  Federal  Noxious  Weed 
Act  (7  U.S.C.  2809),  respectively. 

The  performance  standards  in 
§  340.3(c)  of  the  regulations  provide  a 
description  of  what  APHIS  considers 
effective  containment  standards, 
typically  applied  on  a  case-by-case  basis 
in  APHIS'S  reviews  of  field  trials  for 
organisms  under  permit.  The 
performance  standards  have,  APHIS 
believes,  effectively  addressed  all 
potential  concerns  with  respect  to 
nontarget  effects,  persistence  of  the 
regulated  article  in  the  environment, 
and  volunteer  plants.  The  standards  also 
represent  an  enumeration  of  standard 
good  agricultural  practice  as  might  be 
implemented  by  researchers  and  plant 
breeders  in  field  trials  involving  the 
introduction  of  new  plant  material. 
APHIS  believes  that  the  standards  apply 
equally  well  when  implemented  as  part 
of  a  notification  procedure  as  when 
implemented  under  a  permit  procedure. 

The  requirement  that  plants  released 
into  the  environment  are  not  considered 
weeds  in  the  area  of  the  field  trial  is  not 
meant  to  supersede  any  State  or  Federal 
laws  or  regulations  regarding  weeds, 
such  as  the  Federal  Noxious  Weed  Act 
or  the  various  laws  of  the  States.  The 
requirements  of  all  such  laws,  acts,  and 
regulations  would  be  followed  as  part  of 
APHIS'  determination  of  eligibility 
under  notification. 

APHIS  is  also  proposing  to  increase 
the  range  of  virus  resistance 
modifications  that  are  included  under 
S  340.3(b)(5),  which  states: 

(5)  To  ensure  the  introduced  genetic 
sequences  do  not  pose  a  significant  risk 
of  the  creation  of  any  new  plant  vims, 
they  must  be: 

(i)  Noncoding  regulatory  sequences  of 
known  function,  or 

(ii)  Sense  or  antisense  genetic 
constmcts  derived  fit>m  viral  coat 
protein  genes  from  plant  vimses  that  are 
prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur  and 


that  infect  plants  of  the  same  host 
species,  or 

(iii)  Antisense  genetic  constmcts 
derived  from  noncapsid  viral  genes  bom 
plant  vimses  that  are  prevalent  and 
endemic  in  the  area  where  the 
introduction  will  occur  and  that  infect 
plants  of  the  same  host  species. 

This  provision  does  not  allow  plants 
expressing  sense  constmcts  of 
noncapsid  viral  genes  to  qualify  for 
introduction  under  notification.  In  its 
response  to  comments  on  notification  in 
the  1993  final  mle  that  established 
notification  procedxxres,  APHIS  stated 
its  commitment  to  "seek  input  from  the 
public  on  the  inclusion  under 
notification  of  plants  expressing  sense 
constmcts  fitim  all  other  noncapsid 
viral  genes."  On  April  21-22, 1995, 
APHIS  convened  a  meeting  entitled 
"Transgenic  Vims-resistant  Plants  and 
New  Plant  Vimses,"  which  brought 
together  over  50  plant  virologists  to 
eUcit  information  regarding  the  safety  of 
vims-resistant  plants.  The  data  gathered 
at  the  workshop  identified  no  potential 
increased  risks  associated  with  the  field 
testing  of  transgenic  plants  carrying 
specific  plant  virus  genes  other  than 
coat  protein  genes,  with  the  sole 
exception  of  genes  encoding  functional 
viral  movement  proteins.  This 
information,  which  will  be  contained 
within  proceedings  to  be  published  later 
this  year,  supports  APHIS'  position  to 
expand  the  vims  gene  eligibiUty 
criterion  to  include  all  genes  encoding 
noncapsid  viral  proteins  except  for 
movement  proteins.  Movement  proteins 
are  virus-encoded  proteins  that  mediate 
cell-to-cell  spread  of  vims.  After  a  vims 
infects  and  multiplies  in  a  single  plant 
cell,  it  must  move  to  adjacent  cells  and 
eventually  throughout  the  plant  in  order 
to  be  a  successful  pathogen.  Examples  of 
known  movement  proteins  are  the  30K 
protein  of  tobamovimses  and  the  24K 
protein  of  potexvimses. 

Information  presented  at  the  meeting 
indicates  that  there  may  be  some 
imcertainty  about  the  effects  of  an 
introduced  gene  encoding  a  functional 
movement  protein  on  viral  infections  of 
the  plant.  However,  genes  encoding 
movement  proteins  that  have  been 
modified  so  they  no  longer  produce  a 
functional  product  should  not  pose 
additional  potential  unknown  risks. 
APHIS  wishes  to  clarify,  however,  that 
the  definition  of  movement  protein  is 
not  intended  to  include  the  products  of 
coat  (capsid)  protein  genes,  even  though 
coat  proteins  nave  some  involvement  in 
long  distance  movement  of  virus  in  a 
plant  in  some  instances.  These  proteins 
do  not  have  a  primary  role  in  cell-to-cell 
vims  movement. 


In  accordance  with  this  information, 
APHIS  is  proposing  to  revise 
§  340.3(b)(5).  Under  proposed 
§  340.3(b)(5),  to  ensure  that  the 
introduced  genetic  sequences  do  not 
pose  a  significant  risk  of  the  creation  of 
any  new  plant  vims,  plant  vims-derived 
sequences  must  be  noncoding  regulatory 
sequences  of  known  function;  or  sense 
or  antisense  genetic  constructs  derived 
bom  viral  genes  from  plant  viruses  that 
are  prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur  and 
that  infect  plants  of  the  same  host 
species,  and  that  do  not  encode  any 
functional  noncapsid  gene  product 
responsible  for  cell-to-cell  movement  of 
the  vims. 

APHIS  is  also  proposing  to  amend  its 
administrative  procedures  in  response 
to  notifications  for  interstate  movement. 
When  a  regulated  article  is  to  be  moved 
from  another  State  under  notification 
procedures,  APHIS  has  requested 
concurrence  from  the  receiving  State 
prior  to  APHIS'  acknowledgment  of  the 
notification.  APHIS  would  continue  to 
notify  appropriate  State  regulatory 
officials  of  all  interstate  movements  of 
regulated  articles  and  provide  the  States 
the  opportunity  to  provide  comments  or 
raise  concerns  if  they  so  wish.  APHIS 
would  continue  to  ensure  that  any 
concerns  raised  by  a  State  would  be 
addressed  prior  to  APHIS 
acknowledgment.  Based  on  the  history 
of  safe  interstate  movement  of  regulated 
articles  under  notification  and  on  a 
desire  to  lessen  administrative  burdens 
imposed  on  State  cooperators  while 
meeting  their  information  requirements, 
however,  APHIS  proposes  to 
discontinue  the  requirement  that  States 
in  every  case  provide  concurrences  for 
notifications  for  interstate  movement 
prior  to  APHIS  acknowledgment.  This 
change  would  be  accomplished  by 
amending  §  340.3(e)(1)  to  indicate  that 
the  Director,  BBEP,  will  notify  the 
appropriate  State  regulatory  official(s) 
within  5  business  days  of  receipt  for  all 
notifications.  Any  additional 
administrative  changes  would  only  be 
made  in  full  consultation  with  State 
regulatory  officials.  Information 
regarding  all  notifications  will  continue 
to  be  available  on  the  APHIS  database 
on  the  Internet.  APHIS  invites  comment 
on  whether  this  proposed  change  will 
meet  the  administrative  needs  of  its 
State  cooperators. 

m.  Proposed  Changes  to  Regulations 
for  Petitions  for  Determination  of 
Nonregulated  Status 

APHIS  is  proposing  to  amend  its 
regulations  in  §  340.6  to  allow  the 
extension  of  a  previously  issued 
determination  of  nonregulated  status  to 
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certain  additional  regulated  articles  that 
are  closely  related  to  an  organism  that 
was  determined  not  to  be  a  regulated 
article  in  the  initial  determination.  The 
text  of  the  new  regulations  will  be 
placed  at  §  340.6(e),  and  entitled, 
"Extensions  of  determinations  of 
nonregulated  status." 

To  date,  APHIS  has  apj)roved,  in 
whole  or  in  part,  eight  petitions  for  a 
determination  of  nonregulated  status 
under  its  regulations  at  §  340.6.  Each  of 
those  determinations  applied  only  to  a 
specific  set  of  plant  transformation 
events  and  all  progeny  derived  from 
them.  In  addition,  with  regard  to  one 
determination,  we  subsequently 
extended  nonregulated  status  to 
additional  transformed  lines  originally 
contained  within  the  initial  petition 
request,  following  the  receipt  of 
supplementary  data  (59  FR  50220, 
Docket  No.  94-096-1.  October  3. 1994; 
59  FR  59746,  Docket  No.  94-125-1, 
November  19, 1994;  60  FR  15284. 
Docket  No.  95-015-1,  March  23. 1995). 
Several  other  petitions,  either  currently 
under  review  or  being  discussed  as 
drafts  with  potential  applicants,  relate 
to  regulated  articles  that  are  closely 
related  to  organisms  that  have  already 
been  granted  nonregulated  status. 

Our  expectation  is  that  many 
additional  petitions  will  be  received 
concerning  regulated  articles  that  differ 
negligibly,  ht)m  a  safety  standpoint, 
firom  others  that  have  already  been 
reviewed.  APHIS  believes  that  these 
petitions  can  and  should  be  reviewed  in 
a  more  streamlined  maimer  than 
petitions  concerning  organisms  that 
present  potential  plant  pest  risk  issues 
that  have  not  yet  been  specifically 
addressed. 

In  order  to  establish  the  framework 
under  which  extensions  of  existing 
determinations  to  certain  additional 
regulated  articles  would  be  considered, 
a  new  term,  "antecedent  organism," 
woidd  be  added  to  part  §  340.1,  and 
would  be  defined  as  an  organism  that 
has  already  been  the  subject  of  a 
determination  of  non-regulated  status  by 
APHIS  under  §  340.6,  and  that  is  used 
as  a  reference  for  comparison  to  the 
regulated  article  under  consideration. 
This  term  expresses  the  agency's  intent 
to  consider  the  degree  of  APHIS' 
famiharity  with  the  types  of 
modifications  in  the  regulated  article 
and  with  the  behavior  in  the 
environment  of  organisms  similar  to  the 
one  imder  consideration.  The 
antecedent  organism  would  be  used  as 
the  reference  for  comparison  with  the 
regulated  article.  The  aim  of  making 
such  a  comparison  would  be  to  ensiue 
that  the  regulated  article  in  question 
raises  no  serious  new  issues  meriting  a 


separate  review  under  the  petition 
process. 

Under  this  section,  requests  might  be 
made,  for  example,  that  a  determination 
of  nonregulated  status  be  extended  to 
new  transformant  lines  derived  by 
transformation  of  a  new  cultivar  of  the 
same  crop  species  with  the  plasmid 
used  in  constructing  the  antecedent 
organism,  or  to  other  lines  produced 
using  a  related  plasmid  encoding  a 
protein  of  identical  amino  acid 
sequence,  but  in  which  codon  usage  has 
been  modified  to  improve  gene 
expression.  A  submitter  should  provide 
to  APHIS  information  that  describes  the 
characteristics  and  identity  of  the 
regulated  articles  that  are  the  subject  of 
the  request,  and  that  describes  the 
relatedness  between  the  regulated 
article  and  its  antecedent  organism. 

APHIS  would  pubUsh  all  extensions 
of  existing  determinations  of 
nonregulated  status  in  the  Federal 
Register.  This  decision  will  become 
final  30  days  after  pubUcation  unless 
the  agency  receives  any  significant 
comments  which  the  agency  believes 
warrants  further  consideration.  This 
will  allow  time  for  the  pubUc  to  become 
aware  of  our  decision  and  to  bring  to  the 
agency's  attention  any  additional 
information  that  might  be  relevant  to 
that  decision. 

The  proposed  new  provisions  also 
provide  that  APHIS  would  inform  any 
person,  whose  request  for  extension  of 
an  existing  determination  was  denied, 
of  the  reasons  for  that  denial.  Such  a 
person  would  be  allowed  to  resubmit 
without  prejudice  a  modified  request  or 
a  separate  petition  for  determination  of 
nonregulated  status. 

APHIS  believes  that  this  approach 
will  streamline  regulatory  requirements 
for  organisms  that  can  be 
straightforwardly  demonstrated  not  to 
pose  a  potential  for  plant  pest  risk, 
while  continuing  to  provide  adequate 
oversight  to  assure  their  safe 
development. 

IV.  Guidelines 

APHIS  is  committed  to  regulations 
that  are  adjusted  as  information  and 
experience  are  gained.  As  indicated 
earlier,  APHIS  has  amended  its 
regulations  several  times  to  reflect  the 
increasing  knowledge  with  respect  to 
new  products  of  agricultiu-al 
biotechnology.  APHIS  wishes  to 
continue  to  provide  additional 
information  to  developers  of  regulated 
articles  and  other  interested  persons 
regarding  procedures,  practices,  and 
protocols  that  could  be  considered  by 
the  agency  in  support  of  actions  under 
the  regulations.  A  footnote  has  been 
added  in  §§  340.3,  340.4,  340.5.  and 


340.6  to  indicate  that  APHIS  intends  to 
prepare  guidelines  detaiUng  procedures, 
practices,  or  protocols  related  to 
scientific  evaluations,  product  identity 
standards,  and  other  technical  or  policy 
considerations.  Guidelines  will  state 
procedures,  practices,  or  protocols 
relevant  to  matters  imder  this  part  that 
fall  under  the  Federal  Plant  Pest  Act  and 
the  Plant  Quarantine  Act.  A  person  may 
follow  an  APHIS  guideline  or  may 
follow  different  procedures,  practices, 
or  protocols.  When  different  procedures 
practices,  or  protocols  are  followed,  a 
person  may,  but  is  not  required  to, 
discuss  the  matter  in  advance  with 
APHIS  to  help  ensure  that  the 
procedures,  practices,  or  protocols  to  be 
followed  will  be  acceptable  to  APHIS. 

The  first  guidelines  that  will  be 
prepared  are  intended  to  help 
submitters  establish  the  level  of 
similarity  or  relatedness  between  a 
regulated  article  and  its  antecedent 
organism,  by  illustrating  procedures  and 
methods  that  would  be  acceptable  to  the 
agency  to  establish  such  similarity  or 
relatedness,  and  principles  or  issues  of 
potential  concern  that  might  be 
considered  by  the  agency.  APHIS  does 
not  believe  it  is  appropriate  to  estabfish 
rigid  rules  for  determining  similarity  or 
relatedness,  in  view  of  the  rapid  pace  of 
technological  change  that  is  expanding 
the  potential  for  developing  plants  with 
new  types  of  desirable  modifications. 
However,  the  agency  believes  that  it  can 
provide  guidance  on  the  types  of  factors 
that  should  be  relevant  for  a  submitter 
to  consider. 

V.  Simplifications  to  Reporting 
Requirements  Under  Permit  or 
Notification 

APHIS  is  proposing  to  simplify  the 
reporting  requirements  on  the 
performance  characteristics  of  regulated 
articles  in  field  trials  that  have  been 
conducted  under  permit  or  notification, 
while  leaving  unchanged  recordkeeping 
requirements  for  those  trials.  The 
regulations  at  §  340.4(f)(9)  require  that 
permit  holders  submit  to  BBEP 
monitoring  reports  on  the  performance 
characteristics  of  the  regulated  article, 
in  accordance  with  any  monitoring 
reporting  requirements  that  may  be 
specified  in  a  permit.  Starting  with  field 
trials  in  the  1988  growing  season. 
APHIS  incorporated  into  its 
Supplemental  Permit  Conditions  for  all 
field  trials  conducted  under  permit,  a 
reporting  requirement  for  data  on  the 
fate  of  the  genetically  engineered 
organisms  in  the  environment.  In 
addition.  §  340.4(f)(10)  specifies  the 
time  and  maimer  for  rapid  notification 
of  BBEP  in  the  event  of  accidental  or 
unauthorized  release  of  the  regulated 
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article,  or  upon  finding  that  the 
regulated  article  or  associated  host  has 
characteristics  substantially  different 
from  those  listed  in  the  apphcation,  or 
suffers  any  unusual  occurrence 
(excessive  mortality  or  morbidity,  or 
unanticipated  effect  on  non-target 
organisms). 

For  field  trials  conducted  under 
notification  procediues.  §  340.3(d)(4) 
requires  that  field  test  reports  be 
submitted  to  the  Director,  BBEP,  within 
12  months  after  the  start  of  the  field  test 
and  every  12  months  through  the 
duration  of  the  field  test.  It  also  requires 
that  final  reports  for  those  field  tests 
lasting  mbre  than  12  months  are  due  6 
months  after  the  termination  of  the  test. 
Field  test  reports  shall  include  the 
APHIS  reference  number  and  methods 
of  observation,  resulting  data,  and 
analysis  regarding  all  deleterious  effects 
on  plants,  nontarget  organisms,  or  the 
environment.  In  addition,  §  340.3(d)(5) 
stipulates  that  the  requirements  in 
§  340.4(f)(10),  for  reporting  of  unusual 
occurrences  in  field  trials  conducted 
under  permit,  also  apply  to  field  trials 
conducted  under  notification. 

The  vast  majority  of  data  reports 
received  by  APHIS  for  field  trials  under 
either  permit  or  notification  have 
identified  no  deleterious  effects  of  the 
regulated  article  on  plants,  nontarget 
organisms,  or  the  environment.  Less 
than  one  percent  of  all  field  trial  reports 
have  noted  any  imusual  occurrences  of 
the  types  indicated  in  §  340.3(d)(5). 
Occasional  crop  lines  have  exhibited 
substandard  agronomic  performance, 
i.a,  they  were  wilted,  or  were  smaller  or 
less  sturdy  than  controls.  No  event  in 
any  field  trial  has  resulted  in  any  known 
unmanaged  dissemination  of  a  regulated 
article. 

APHIS  proposes  to  amend  the 
requirements  for  submission  of  field 
data  reports  for  field  trials  imder 
notification  procedures  so  that  only 
reports  documenting  imusual 
occurrences  would  need  to  be  submitted 
within  the  intervals  previously 
specified.  Persons  submitting  petitions 
for  determination  of  nonregulated  status 
would,  however,  be  required  to  submit 
all  data  reports  for  field  trials  completed 
prior  to  petition  submission  and  submit 
appropriate  data  reports  for  ongoing 
field  trials  lasting  more  than  one  year. 
This  would  effect  a  change  in  reporting 
requirements  but  not  recordkeeping 
requirements.  All  records  documenting 
the  safety  of  field  trials  would  need  to 
be  maintained  by  persons  responsible 
for  the  conduct  of  those  trials,  but.  apart 
from  instances  in  which  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  are  observed,  those 
data  would  only  be  needed  to  be 


considered  by  APHIS  at  the  time  of 
petition.  Submission  of  field  trial 
reports  documenting  the  absence  of 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  in 
completed  field  trials  under  notification 
procedures  would  no  longer  be  required 
prior  to  submission  of  subsequent 
notifications  for  the  same  regulated 
article(s).  The  existing  provisions  in 
§  340.4(f)(10)  for  rapid  communication 
with  BBEP  in  the  event  of  certain 
unusual  circumstances  would  remain 
unchanged,  and  the  proposed  regulation 
continues  to  require  routine  reporting  of 
other  deleterious  effects  that  might  be 
observed. 

To  implement  these  changes. 
§  340.3(d)(4)  would  be  amended.  It 
would  require  that  responsible  persons 
maintain  records  of  the  conduct  and 
status  of  all  field  trials  under 
notification  procedures,  that  field  test 
records  include  the  APHIS  reference 
number,  and  methods  of  observation, 
resulting  data,  and  analysis  regarding  all 
deleterious  effects  on  plants,  nontarget 
organisms^  or  the  environment.  For  field 
tests  in  which  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment  are  otserved,  proposed 
§  340.3(d)(4)  would  also  require  that 
field  test  reports  be  submitted  to  the 
Director,  BBEP,  within  12  months  after 
the  start  of  the  field  test,  and  every  12 
months  through  the  duration  of  the  field 
test.  For  field  tests  lasting  more  than  12 
months,  final  reports  would  be  due  6 
months  after  the  termination  of  the  field 
test.  Field  test  reports  would  have  to 
include  all  data  required  in  field  test 
records  for  the  trial. 

A  new  §  340.6(c)(5)  would  also  be 
added,  amending  the  list  of  required 
data  and  information  in  a  petition  to 
indicate  the  requirement  to  submit  all 
field  test  reports  at  the  time  of  petition 
submission.  We  would  require  the 
submission  of  field  test  reports  for  all 
trials  conducted  under  permit  or 
notification  procedures,  involving  the 
regulated  article,  that  were  completed 
prior  to  petition  submission.  For 
ongoing  trials  longer  than  12  months  in 
duration,  interim  field  test  reports  are 
required  for  each  year.  Field  test  reports 
would  have  to  include  the  APHIS 
reference  number,  and  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment. 

APHIS  is  also  proposing  to  clarify  the 
requirements  for  data  reporting  for  those 
field  trials  that  remain  under  permit. 
These  field  trials  involve  traits  that  do 
not  meet  the  eUgibility  criteria  set  forth 
in  §  340.3(b)(2)  through  §  340.3(b)(6)  or 
field  testing  protocols  that  deviate  from 


the  requirements  of  the  performance 
standards  set  forth  in  §  340.3(c). 
Submission  of  data  reports  for  field 
trials  under  permit,  which  has  to  date 
been  required  via  Supplemental  Permit 
Conditions  attached  to  the  APHIS 
permits  for  conduct  of  the  trials,  would 
now  be  explicitly  required  in  the 
regulation.  This  proposed  rule  change 
should  not  alter  the  content  of  field  test 
reports  that  are  being  submitted  by 
permit  recipients  under  the  cvtrrent 
regulations.  APHIS,  however,  believes 
that  the  formal  requirement  for 
submission  of  field  data  reports  should 
be  included  within  the  permit 
regulations  in  current  §  340.4  to 
emphasize  the  importance  of  these  ■ 
reports  in  establishing  the  safety  of  field 
tests  using  particular  classes  of 
organisms.  Under  the  proposed  changes 
to  our  notification  procedure,  such 
safety  information  would  be  used  to 
establish  that  new  crop  species  can  be 
safely  field  tested  under  notification, 
and  could  also  help  establish  that  crop 
plants  having  other  types  of 
modifications  can  be  safely  field  tested 
under  notification. 

Accordingly.  §  340.4(fM9)  would  be 
amended  to  require  that  a  person  who 
has  been  issued  a  permit  submit  to  the 
Director,  BBEP,  field  test  reports  within 
12  months  after  the  start  of  the  field  test, 
and  every  12  months  through  the 
duration  of  the  field  test.  For  field  tests 
lasting  more  than  12  months,  proposed 
§  340.4(f)(9)  would  require  final  reports 
6  months  after  the  termination  of  the 
field  test.  The  field  test  reports  would 
have  to  include  the  APHIS  reference 
number,  and  methods  of  observation, 
resulting  data,  and  analysis  regarding  all 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment. 

VI.  Rulemaking  Analyses 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.! 


'  The  agricultural  biotechnology  industry  is  still 
in  a  relatively  early  stage  of  development.  Each 
year,  as  the  industry  continues  to  grow,  it  is 
anticipated  there  will  be  growth  in 
experimentation,  ultimately  resulting  in  an  increase 
in  agricultural  production  and  a  broadening  of 
international  trade.  The  potential  benefits  could  be 
significant,  but  are  speculative  al  this  time.  APHIS 
anticipates  that  this  Proposed  Rule  will  be  generally 
welcomed  by  public  and  private  researchers, 
because  it  is  estimated  that  it  could  save  the 
industry  as  a  whole  perhaps  150,000  in  costs 
associated  with  preparing  submissions  to  APHIS. 

Continuad 
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The  effect  of  the  proposed 
amendments  would  be  to  simplify 
procedures:  (1)  for  the  introduction  of 
certain  genetically  engineered 
organisms  by  expanding  the  scope  of 
organisms  that  would  be  included  under 
notification  procedures  and  lessening 
certain  administrative  requirements  for 
State  concurrence  on  interstate 
movements  under  notification 
procedures;  (2)  for  determination  of 
noiuegulated  status  for  certain 
organisms  by  allowing  for  extension  of 
determinations  of  nonregulated  status  to 
other  regulated  articles  closely  related  to 
those  for  which  the  initial 
determination  was  made;  and  (3)  for 
reporting  requirements  by  focusing  on 
reporting  only  of  unusual  events  for 
field  tests  conducted  under  notification, 
while  maintaining  recordkeeping 
requirements. 

The  expansion  of  the  scope  of 
organisms  included  under  notification 
procedures  would  eliminate  the  need 
for  a  permit  to  conduct  field  tests  for 
many  crops  that  currently  fall  under  the 
permitting  regulations.  This  would 
allow  researchers  to  conduct  field  tests 
for  most  crops  with  greatly  simplified 
regulatory  requirements.  At  present, 
approximately  87  percent  of  all  field 
trials  are  conducted  under  notification 
procedures.  Based  on  trials  to  date, 
APHIS  estimates  that  less  than  0.5 
percent  of  the  transgenic  plants  field 
tested  would  not  qualify  for  notification 
procedures  based  on  the  local  weed 
status  of  the  crop  species.  In  addition, 
nearly  99  percent  of  all  introduced 
genes  in  plants  field  tested  to  date  have 
qualified  under  notification  procedures. 
Most  of  the  donor  genes  that  have  not 
met  the  eligibility  criteria  have  been 
virus-derived  genes  that  could 
potentially  also  quahfy  for  notification 
under  the  proposed  §  340.3(b)(5).  APHIS 
therefore  estimates  that  about  99  percent 
of  all  field  trials  would  be  conducted 
under  notification  procedures  under 
these  proposed  modifications.  APHIS 
estimates  that  the  cost  savings  for 
preparation  of  notification  over 
preparation  of  a  permit  application  is 
approximately  95  percent. 

APHIS  also  estimates  that  extension 
of  existing  determinations  would 
potentially  be  applicable  to  perhaps  half 
of  all  regulated  articles  for  which  a 
determination  of  nonregulated  status 
might  be  sought.  The  amoimt  of  time 
required  to  establish  similarity  with  an 
antecedent  organism,  APHIS  estimates, 
might  be  about  one-fourth  of  that 
required  for  preparation  of  a  petition  for 
determination  of  nonregulated  status.  In 


These  savings  are  expected  to  increase  as  the 
number  of  submissions  to  APHIS  continues  to  grow. 


addition,  there  would  be  time  savings 
for  appUcants  for  field  tests  imder 
notification,  who  would  not  be  required 
to  submit  field  data  reports  on  other 
than  adverse  events  until  the  time  of 
petition  for  determination  of 
nonregulated  status.  Much  of  this  data 
is  data  that  the  researcher  should 
already  have  acquired  while  conducting 
field  tests  of  genetically  engineered 
crops. 

This  proposed  rule  is  consistent  with 
the  risk-  and  product-based  philosophy 
underlying  the  Federal  policy  for  the 
regulation  of  the  products  of 
biotechnology,  as  announced  by  the 
Office  of  Science  and  Technology  Policy 
in  the  Coordinated  Framework  for  the 
Regulation  of  the  Products  of 
Biotechnology  (51  FR  23303-23350, 
Jime  26, 1986).  It  is  also  consistent  with 
the  principles  of  regulation  expressed  in 
Executive  Order  12866,  specifically  that 
the  agency  consider  the  degree  and 
nature  of  risks  posed  by  the  activities 
under  its  juris(Uction,  and  tailor  its 
regulations  to  achieve  the  least  burden 
on  society  consistent  with  obtaining  its 
regulatory  objectives.  The  proposed 
option  of  allowing  applicants  to  submit 
protocols  for  product  identity  standards 
is  also  consistent  with  the  Presidential 
Memorandum  to  heads  of  Departments 
and  Agencies  of  March  4, 1995,  on  the 
Regulatory  Reform  Initiative  which, 
among  other  things,  directs  agencies  to 
consider  the  question,  "Could  private 
business,  setting  its  own  standards  and 
being  subject  to  public  accountability, 
do  the  job  as  well?" 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Docket  No.  95-040-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238,  and  (2)  Clearance  Officer,  OIRM, 
USDA,  room  404-W,  14th  Sti-eet  and 
Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  340 

Administrative  practice  and 
procedure.  Biotechnology,  Genetic 
engineering.  Imports,  Packaging  and 
containers,, Plant  diseases  and  pests. 
Transportation. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  340  as  follows: 

PART  340— INTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BELIEVE  ARE  PLANT 
PESTS 

1.  The  authority  citation  for  part  340 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150aa-150jj,  151-167, 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  In  §340.1,  the  following  definition, 
would  be  added  in  alphabetical  order  to 
read  as  follows: 

§340.1    Definitions. 

***** 

Antecedent  organisw.  An  organism 
that  has  already  been  the  subject  of  a 
determination  of  nonregulated  status  by 
APHIS  under  §  340.6.  and  that  is  used 
as  a  reference  for  comparison  to  the 
regulated  article  under  consideration 
under  this  part. 


Footnotes  5  through  7, 8  and  9 
[Redesignated  as  Footnotes  7  ttirough  9, 12 
and  13] 

3.  In  part  340,  footnotes  5  through  7 
and  8  and  9  would  be  redesignated  as 
footnotes  7  through  9  and  12  and  13, 
respectively. 

4.  In  §  340.3,  a  new  footnote  5  would 
be  added  at  the  end  of  the  section 
heading  and  paragraphs  (b)(1),  (b)(5). 
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(d)(4),  and  (e)(1)  would  be  revised  to 
read  as  follows: 

§340.3    Notification  for  the  introduction  of 
certain  regulated  articles.' 

•  •        *        •        * 

(b)*  *  * 

(1)  The  regulated  article  is  any  plant 
species  that  is  not  listed  as  a  noxious 
weed  in  regulations  at  7  CFR  part  360 
imder  the  Federal  Noxious  Weed  Act  (7 
U.S.C.  2809),  and.  when  being 
considered  for  releases  into  the 
environment,  the  regulated  article  is  not 
considered  by  the  Administrator  to  be  a 
weed  in  the  area  of  release  into  the 
enviroiunent. 

•  •        •        •        •       - 

(5)  To  ensure  that  the  introduced 
genetic  sequences  do  not  pose  a 
significant  risk  of  the  creation  of  any 
new  plant  virus,  plant  virus-derived 
sequences  must  be: 

(i)  Noncoding  regulatory  sequences  of 
known  function;  or 

(ii)  Sense  or  antisense  genetic 
constructs  derived  from  viral  genes  from 
plant  viruses  that  are  prevalent  and 
endemic  in  the  area  where  the 
introduction  will  occur  and  that  infect 
plants  of  the  same  host  species,  and  that 
do  not  encode  a  functional  noncapsid 
gene  product  responsible  for  cell-to-cell 
movement  of  the  virus. 

•  .      •        *        •        * 

(d)*  *  * 

(4)  Responsible  persons  shall 
maintain  records  of  the  conduct  and 
status  of  all  field  trials  under 
notification  procediues.  Field  test 
records  shall  include  the  APHIS 
reference  number.  Field  test  records 
shall  also  include  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment. 

(i)  For  field  tests  in  which  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  are  observed,  field 
test  reports  must  be  submitted  to  the 
Director,  BBEP,  within  12  months  after 
the  start  of  the  field  test,  and  every  12 
months  thereafter  throughout  the 
duration  of  the  field  test.  For  field  tests 
lasting  more  than  12  months,  final 
reports  are  due  6  months  after  the 
termination  of  the  field  test. 


(ii)  Field  test  reports  shall  include  all 
data  required  in  field  test  records  for  the 
trial. 


'  APHIS  may  issue  guidelines  regarding  scientific 
procedures,  practices,  or  protOGols  which  it  has 
found  acceptable  in  making  various  determinations 
under  the  regulations.  A  person  may  follow  an 
APHIS  guideline  or  follow  different  procedures, 
practices,  or  protocols.  When  different  procedures, 
practices,  or  protocols  are  followed,  a  person  may. 
but  is  not  required  to,  discuss  the  matter  in  advance 
with  APHIS  to  help  ensure  that  the  procedures, 
practices,  or  protocols  to  be  followed  will  be 
acceptable  to  APHIS. 


(e)*  •  * 

(1)  The  Director.  BBEP,  will  notify  the 
appropriate  State  regulatory  official(s) 
within  5  business  days  of  receipt  for  all 
notifications. 

•  *        *        •        * 

5.  In  §  340.4,  a  new  footnote  6  would 
be  added  at  the  end  of  the  section 
heading  and  paragraph  (f)(9)  would  be 
revised  to  read  as  follows: 

§  340.4    Permits  for  the  introduction  of  a 
regulated  articie.' 

•  •        *        •        • 

(f)*** 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  the  Director, 
BBEP,  field  test  reports  within  12 
months  after  the  start  of  the  field  test, 
and  every  12  months  thereafter 
throughout  the  duration  of  the  field  test. 
For  field  tests  lasting  more  than  12 
months,  final  reports  are  due  6  months 
after  the  termination  of  the  field  test. 
Field  test  reports  shall  include  the 
APHIS  reference  number.  Field  test 
reports  shall  also  include  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment; 
*****, 

6.  In  §  340.5,  a  new  footnote  10  would 
be  added  at  the  md  of  the  section 
heading  to  read  as  follows: 

§340.5    Petition  to  amend  the  list  of 
organisms.10 

•  •        •        •        • 

7.  In  §  340.6,  a  new  footnote  11  would 
be  added  at  the  end  of  the  section 
heading,  a  new  paragraph  (c)(5)  would 
be  added,  paragraph  (e)  would  be 
redesignated  as  paragraph  (f),  and  a  new 
paragraph  (e)  would  be  added  to  read  as 
follows: 

§340.6    Petition  for  determination  of 
nonregulated  status.' ' 

•  *        *        *        *  ' 

(c)  *  •  * 

(5)  Field  test  reports  for  all  trials 
conducted  under  permit  or  notification 
procediues,  involving  the  regulated 
article,  that  were  completed  prior  to 
petition  submission.  For  ongoing  trials 
longer  than  12  months  in  duration, 
interim  field  test  reports  for  each  year. 
Field  test  reports  shall  include  the 
APHIS  reference  niunber.  Field  test 
reports  shall  also  include  methods  of 


»See  footnote  S  at  §  340.3. 
'oSee  footnote  5  at  §  340.3. 
•<  See  footnote  5  at  §  340.3. 


observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
enviroiunent. 

•        *        *        •        • 

(e)  Extensions  to  determinations  of 
nonregulated  status.  (1)  The  Director, 
BBEP,  may  determine  that  a  regulated 
article  does  not  pose  a  potential  for 
plant  pest  risk,  and  should  therefore  not 
be  regulated  under  this  part,  based  on 
the  similarity  of  that  organism  to  an 
antecedent  organism. 

(2)  A  person  may  request  that  APHIS 
extend  a  determination  of  nonregulated 
status  to  other  organisms.  Such  a 
request  shall  include  information  to 
establish  the  similarity  of  the  antecedent 
organism  and  the  regulated  articles  in 
question. 

(3)  APHIS  will  announce  in  the 
Federal  Register  all  extensions  of 
determinations  of  nonregulated  status 
30  days  before  their  effective  date. 

(4)  If  a  request  to  APHIS  to  extend  a 
determination  of  noiu'egulated  status 
under  this  part  is  denied,  APHIS  will 
inform  the  submitter  of  that  request  of 
the  reasons  for  denial.  The  submitter 
may  submit  a  modified  request  or  a 
separate  petition  for  determination  of 
nonregulated  status  without  prejudice. 
***** 

Done  in  Washington,  DC,  this  15th  day  of 
August  1995. 
Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  95-20547  Filed  8-21-95;  8:45  am] 
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9  CFR  Part  113 
[Docitet  No.  93-039-3] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Standard 
Requirement  for  Escherichia  CoH 
Bacterins 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reop>ening  and 
extending  the  comment  period  for  the 
proposed  rule  to  add  a  Standard 
Requirement  for  Escherichia  coli 
bacterins.  This  extension  will  provide 
interested  persons  with  additional  time 
in  which  to  prepare  comments  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  93- 
039-1  that  are  received  on  or  before 
September  14. 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
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Docket  No.  93-039-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  93-039-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  tlirough  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Espeseth,  Deputy  Director. 
Veterinary  Biologies.  BBEP.  APHIS, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1237,  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION:  On 
October  11, 1994,  we  published  in  the 
Federal  Register  (59  FR  51390-51392, 
Docket  No.  93-039-1)  a  proposed  rule 
to  amend  the  regulations  in  9  CFR  part 
113  to  include  a  Standard  Requirement 
for  Escherichia  coli  bacterins. 
Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  12, 1994. 

Based  on  a  request  from  a  national 
trade  association,  we  published  on  May 
17, 1995,  a  notice  in  the  Federal 
Register  (60  FR  26384,  Docket  No.  93- 
039-2)  that  reopened  and  extended  the 
comment  period  imtil  August  15, 1995. 

So  that  we  may  consider  comments 
submitted  after  that  date,  we  are 
reopening  and  extending  the  public 
conunent  period  on  Docket  No.  93-039- 
1  an  additional  30  days,  until  September 
14, 1995.  During  this  period,  interested 
persons  may  submit  their  comments  for 
our  consideration. 

Authority:  21  U.S.C.  151-159,  7  CFR  2.17. 
2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  15th  day  of 
August  1995. 

Terry  Medley, 

Acting  Administrator.  Animal  and  Plant 
HealOi  Inspection  Senrice. 

[FR  Doc.  95-20713  Filed  &-21-95;  8:45  am) 
BILLING  CODE  3410-34-P 


OEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 


ACTION:  Notice  of  public  meetings. 

SUMMARY:  Section  1006(e)(1)  of  tiie  Oil 
Pollution  Act  requires  the  President, 
acting  through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
to  promulgate  regulations  for  the 
assessments  of  natural  resources 
damages  resulting  from  the  discharge  of 
oil.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
proposed  those  regulations  on  August  3, 
1995  (60  FR  39804).  NOAA  wishes  to 
announce  a  Conference  on  the  Proposed 
Rule  for  the  Natural  Resources  Damage 
Assessment  Provisions  of  the  Oil 
Pollution  Act  of  1990,  that  will  be  held 
in  two  locations:  in  Washington,  DC  on 
August  30-31, 1995  and  in  San 
Francisco,  California  on  September  6-7, 
1995.  The  regulations  have  been 
significanUy  revised  in  response  to 
comments  received  on  the  January  7, 
1994  proposed  rule.  These  meetings  are 
designed  to  encourage  discussion  on  the 
proposed  rule  and  NOAA's  new 
approach  to  natural  resource  damage 
assessment.  For  more  information  or  to 
register  for  one  of  the  Conference 
locations,  please  contact  the  conference 
coordinator  at  the  telephone  number 
below. 

DATES:  The  meetings  will  be  held 
August  30-31, 1995  in  Washington,  DC 
and  September  6-7, 1995  in  San 
Francisco,  California. 
ADDRESSES:  The  August  30-31  meeting 
will  be  held  at  the  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Bldg., 
Main  Auditorium,  14th  &  Constitution 
Ave.,  NW,  Washington,  DC.  The 
September  6-7  meeting  will  be  held  at 
Fort  Mason  Center,  Landmark  Building 
C  2nd  Floor,  Room  215,  San  Francisco, 
Cahfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Chapman,  Conference 
Coordinator.  Damage  Assessment 
Center,  telephone  (301)  713-3038.  Ext. 
200;  FAX  (301)  713-4387. 
SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA).  33  U.S.C. 
2701  et  seq.,  provides  for  the  prevention 
of.  liability  for,  removal  of.  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  Section 
1006(e)  requires  the  President,  acting 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
to  develop  regulations  establishing 
procedures  for  natural  resource  trustees 
to  use  in  the  assessment  of  damages  for 
injiuy  to,  destruction  of,  loss  of,  or  loss 
of  use  of  natural  resources  covered  by 
OPA.  Section  1006(b)  provides  for  the 


designation  of  federal,  state,  Indian  tribe 
and  foreign  natural  resource  trustees  to 
determine  resource  injuries,  assess 
natural  resource  damages  (including  the 
reasonable  costs  of  assessing  damages), 
present  a  claim,  recover  damages,  and 
develop  and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
injured  natural  resources  under  their 
trusteeship. 

NOAA  will  hold  a  Conference  on  the 
Proposed  Rule  for  the  Natural  Resource 
Damage  Assessment  provisions  of  the 
Oil  Pollution  Act  of  1990  in  two 
locations:  in  Washington,  DC  on  August 
30-31, 1995  and  in  San  Francisco, 
Cahfomia  on  September  6-7,  1995.  The 
first  day  of  the  Conference,  from  10:00 
am  to  5:30  pm,  will  be  devoted  to  a 
presentation  and  explanation  of  the 
rule,  ending  with  an  initial  question  and 
answer  session  regarding  specific  issues 
relevant  to  the  rule.  The  second  day, 
from  9:00  am  to  4:30  pm,  will  continue 
the  question  and  answer  session  and 
will  use  two  panel  discussions  to 
highlight  specific  aspects  of  restoration 
in  the  new  rule.  Topics  include 
restoration  of  natural  resources  and 
their  associated  ecological  and  human 
services,  focusing  on  the  implications  of 
the  proposed  rule  and  restoration 
techniques,  methodologies,  and  case 
studies  featuring  successful  projects. 

These  meetings  are  open  to  the 
public.  Those  with  a  direct  interest  in 
the  assessment  process  are  encouraged 
to  attend,  including  representatives  of 
industry,  environmental  groups, 
government  agencies  and  the  public.  A 
synopsis  of  each  meeting  will  be 
prepared  and  included  in  the 
administrative  record  of  the  rulemaking 
process. 

Dated:  August  16. 1995. 
Terry  D.  Garcia. 
General  Counsel. 
(FR  Doc.  95-20637  Filed  8-21-95;  8:45  am] 

BILUNQ  CODE  3S20-12-M 


DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  20 

[PS-25-«4] 

RIN  1545-AS66 

Requirements  to  Ensure  Collection  of 
Section  2056A  Estate  Tax 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 
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ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  additional 
requirements  necessary  to  ensure  the 
collection  of  the  estate  tax  imposed 
under  section  2056A(b)  with  respect  to 
taxable  events  involving  qualified 
domestic  trusts  described  in  section 
2056  A(a).  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  November  20. 1995. 
Outlines  of  topics  to  be  discussed  at  the 
pubUc  hearing  scheduled  for  January  16. 
1996,  at  10  a.m.,  must  be  received  by 
December  26, 1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R:  (PS-25-94).  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:DOM:CORP:T:R  (PS-25-94),  Internal 
Revenue  Service,  room  5228,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  The  public  hearing  vdll  be  held  in 
the  Auditorium,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Susan 
Hurwitz,  (202)  622-3090;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collections  of  information  are  in 
§§  20.2056A-2T(d).  This  information  is 
required  by  the  IRS  in  order  to  ensure 
the  collectibility  of  the  estate  tax 
imposed  imder  section  2056A(b)  in 


cases  (1)  where  a  bond  or  letter  of  credit 
seciuity  arrangement  alternative  is 
adopted  and  (2)  where  the  qualified 
domestic  trust  holds  foreign  real 
property  or  the  principal  residence 
exclusion  appUes.  This  information  will 
be  used  to  monitor  compUance  with  the 
additional  regulatory  requirements 
contained  in  §  20.2056A-2T(d)(l){i)  and 
(iv).  The  likely  respondents  will  be 
trustees  of  qualified  domestic  trusts. 
Estimated  total  aimual  reporting  biu-den: 
6110  hours.  The  estimated  annual 
burden  per  respondent  varies  from  30 
minutes  to  3  hoiu-s,  depending  upon 
individual  circumstances,  with  an 
estimated  average  of  1.37  hours. 

Estimated  number  of  respondents: 
4470. 

Estimated  annual  frequency  of 
responses:  1. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  Estate  Tax 
Regulations  (26  CFR  part  20)  relating  to 
section  2056A.  The  temporary 
regulations  contain  rules  relating  to  the 
additional  requirements  to  ensure  the 
collectibility  of  the  estate  tax  imposed 
under  section  2056A. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu«  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  January  16, 1996,  at  10  a.m.  in  the 


Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  November  20, 
1995  and  submit  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  December  26. 
1995. 

A  period  of  10  minutes  will  allotted 
to  each  person  for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Susan  Hurwitz.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  20  is 
proposed  to  be  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16, 1954 

'Par.  1.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  •  *   * 

Par.  2.  Section  20.2056A-2  is 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§  20.2056A-2    Requirements  for  qualified 
domestice  trust 


(d)  [The  text  of  this  proposed 
regulation  is  the  same  as  the  text  of 
§  20.2056A-2T(d)  published  elsewhere 
in  this  issue  of  the  Federal  Register). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-19865  Filed  8-21-95;  8:45  am] 
BILUNG  CODE  4830-01-U 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amenthnent. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  New 
Mexico  AMLR  plan  (hereinafter,  the 
"New  Mexico  plan")  under  the  Siuface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  proposed  additions  and 
revisions  to  New  Mexico's  plan 
provisions  and  statute.  New  Mexico 
proposes  to  add  plan  provisions 
pertaining  to  contractor  responsibilities, 
exclusion  of  certain  sites  from  eligibility 
for  reclamation  under  the  New  Mexico 
plan,  and  reports.  It  also  proposes  to 
amend  its  plan  by  revising  the  State 
abandoned  mine  land  reclamation 
statute  pertaining  to  the  purpose  of  the 
statute,  definitions,  creation  of  the 
abandoned  mine  reclamation  fund, 
objectives  of  the  fund,  acquisition  and 
reclamation  of  land  adversely  affected 
by  past  mining  practices,  liens,  and 
emergency  powers.  The  amendment  is 
intended  to  revise  the  New  Mexico  plan 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  SMCRA,  and  to 
improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  September 
21, 1995.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  September  18, 1995.  Requests  to 
present  oral  testimony  at  the  hearing     • 
must  be  received  by  4  p.m.,  m.d.t.  on 
September  6, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Arthiu- 
W.  Abbs  at  the  address  listed  below. 

Copies  of  the  New  Mexico  plan, 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Arthur  W.  Abbs,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 


Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200.  Albuquerque.  New 
Mexico  87102 
Robert  M.  Evetts,  AML  Program 
Manager,  Mining  and  Minerals 
Division,  New  Mexico  Energy  & 
Minerals  Department,  2040  South 
Pacheco  Street.  Santa  Fe,  New  Mexico 
87505.  Telephone:  (505)  827-5970 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico  Plan 

On  June  17,  1981.  the  Secretary  of  the 
Interior  approved  the  New  Mexico  plan. 
General  background  information  on  the 
New  Mexico  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  New 
Mexico  plan  can  be  found  in  the  June 
17, 1981.  Federal  Register  (46  FR 
31641). 

n.  Proposed  Amendment 

By  letter  dated  July  24. 1995,  New 
Mexico  submitted  a  proposed 
amendment  to  its  plan  (administrative 
record  No.  NM-758)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  New 
Mexico  submitted  the  proposed 
amendment  in  response  to  a  September 
26, 1994,  letter  (administrative  record 
No.  NM-732)  that  OSM  sent  it  in 
accordance  with  30  CFR  884.15(d),  and 
at  its  own  initiative. 

The  plan  sections  that  New  Mexico 
proposes  to  add  are:  874.16,  contractor 
responsibilities;  875.16,  exclusion  of 
certain  sites  bom  eligibility  for 
reclamation  under  the  plan;  875.20, 
contractor  responsibilities;  and 
886.23(c),  reports.  The  plan  provisions 
of  the  New  Mexico  Abandoned  Mine 
Reclamation  Act  (Act)  that  New  Mexico 
proposes  to  revise  are:  New  Mexico 
Statute  Annotated  (NMSA)  69-25B-2, 
purpose  of  the  Act;  NMSA  69-25B-3, 
definitions;  NMSA  69-25B-4,  creation 
of  the  abandoned  mine  reclamation 
fund;  NMSA  69-25B-6,  objectives  of  the 
fund;  NMSA  69-25B-7,  acquisition  and 
reclamation  of  land  adversely  affected 
by  past  mining  practices;  NMSA  69- 
25B-e,  liens;  and  NMSA  69-253-12, 
emergency  powers. 

Specifically,  New  Mexico  proposes  to 
revise  its  plan  provisions  as  follows.  At 
sections  874.16  and  875.20,  it  proposes 
that  low  bidders  for  abandoned  mine 
land  coal  and  noncoal  projects  would 
have  to  clear  OSM's  Applicant/Violator 
System  (AVS)  prior  to  New  Mexico 
awarding  them  a  contract.  Any 
subcontractor  receiving  10  percent  or 
more  of  the  total  contract  funding,  and 


any  contract  inspector,  would  also  be 
required  to  receive  AVS  clearance. 

At  section  875.16.  New  Mexico 
proposes  that  it  could  not  expend  any 
money  from  its  abandoned  mine 
reclamation  fund  for  the  reclamation  of 
any  project  site  that  has  been  listed  for 
remedial  action  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  or  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980. 

At  section  886.23(c),  New  Mexico 
proposes  that  it  would  submit  to  OSM 
a  Form  OSM-76.  "Abandoned  Mine 
Land  Problem  Area  Description."  to 
report  the  accomplishments  achieved 
through  a  project. 

Also,  New  Mexico  proposes  to  revise 
the  plan  provisions  of  the  Act  as 
follows.  At  NMSA  69-25B-2,  it 
proposes  to  delete  the  legal  citation  for 
SMCRA  and  to  delete  the  phrase  "prior 
to  the  enactment  of  that  act  and  which" 
from  the  provision  which  indicates  that 
the  purpose  of  the  Act  is  "to  promote 
the  reclamation  of  mined  areas  left 
without  adequate  reclamation  prior  to 
the  enactment  of  that  act  and  which 
continue,  in  their  unreclaimed 
condition,  to  substantially  degrade  the 
quality  of  the  environment." 

At  NMSA  69-25B-3,  it  proposes  to 
revise  its  definitions  for  "director"  and 
"eligible  lands  and  water"  and  add  a 
definition  for  "emergency." 

At  NMSA  69-25B-4,  it  proposes  to 
delete  the  legal  citation  for  SMCRA  and 
to  refer  to  the  "secretary  of  energy, 
minerals  and  natural  resources"  rather 
than  the  "secretary  of  energy  and 
minerals." 

At  NMSA  69-25B-6.  it  proposes  to 
make  stylistic  changes,  delete  the  legal 
citation  for  the  Act,  and  delete  the  word 
"coal"  in  several  instances  so  that  the 
objectives  of  the  State  abandoned  mine 
reclamation  fund  are  to  protect  the 
public  against  the  adverse  effects  of 
"mining  practices"  and  "mining 
development"  respectively  rather  than 
"coal  mining  practices"  and  "coal 
development." 

At  NMSA  69-25B-7,  it  proposes  to 
make  stylistic  changes,  delete  the  legal 
citation  for  the  Act,  and  delete  the  word 
"coal"  in  several  instances  so  that  the 
section  applies  to  the  acquisition  and 
reclamation  of  land  adversely  affected 
by  "past  mining  practices"  rather  than 
"past  coal  mining  practices'  and  the 
acquisition  and  reclamation  of  "refuse 
disposal  sites"  and  "refuse" 
respectively  rather  than  "coal  refuse 
disposal  sites"  and  "coal  refuse." 

At  NMSA  69-25B-8,  it  proposes  to 
make  stylistic  changes  and  address  liens 
for  projects  that  mitigate  adverse  effects 
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of  "past  mining  practices"  rather  than 
"past  coal  mining  practices." 

At  NMSA  69-25B-12,  it  proposes  to 
add  a  section  setting  forth  emergency 
powers  for  the  director  of  the  Mining 
and  Minerals  Division. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.14  and  884.15(8),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  plan  approval  criteria  of  30 
CFR  884.14.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  New  Mexico  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
.  m.dt.  on  September  6, 1995.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  v\rill  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
pubic  meeting,  rather  than  a  public 


hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6.  appendix  8.  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 


certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  14, 1995. 
Richard  ].  Seibel. 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  95-20723  Filed  8-21-95;  8:45  am) 

BILUNQ  CODE  431(M)6-M 


30  CFR  Part  944 

Utah  At)andoned  Mine  Land 
Reclamation  (AMLR)  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
AMLR  plan  (hereinafter,  the  "Utah 
plan")  under  the  Siu-face  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  the  addition  of  new  rules  to 
the  Utah  plan  concerning  definitions  of 
certain  terms,  general  reclamation 
requirements  for  coal  lands  and  waters, 
eligible  lands  and  water  prior  to 
certification,  certification  of  completion 
of  coal  sites,  eligible  lands  and  water 
subsequent  to  certification,  exclusion  of 
certain  noncoal  reclamation  sites, 
extension  of  land  acquisition  authority 
and  lien  requirements  to  noncoal. 
limited  liability,  contractor 
responsibility,  and  reports.  It  also 
consists  of  editorial  revisions  and 
deletion  of  certain  provisions 
concerning  State  reclamation  grants. 
The  amendment  is  intended  to 
incorporate  the  additional  flexibility 
afforded  by  SMCRA.  and  to  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4  p.m.  m.d.t..  September  21. 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  September  18, 1995.  Requests  to 
present  oral  testimony  at  the  hearing 
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must  be  received  by  4  p.m.,  m.d.t.,  on 
Septembers,  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Utah  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
addresses  listed  below  during  nonnal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  firee  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Denver  Field  Division,  Western 
Regional  Coordinating  Center. 
James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3320,  Denver,  Colorado  80202 
Mary  Ann  Wright,  Administrator, 
Abandoned  Mine  Reclamation 
Program,  Department  of  Natural 
Resources,  Division  of  Oil.  Gas  and 
Mining,  3  Triad  Center,  Suite  350,  355 
West  North  Temple,  Salt  Lake  City. 
Utah  84180-1203,  Telephone:  (801) 
538-5340 
FOn  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton.  Telephone:  (303)  672- 
5524. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  AMLR  Plan 

On  June  3, 1983.  the  Secretary  of  the 
Interior  approved  the  Utah  plan. 
Information  pertaining  to  the  general 
backgroimd,  revisions,  and  amendments 
to  the  initial  plan  submission,  as  well  as 
the  Secretary's  findings,  the  disposition 
of  comments,  and  the  approval  of  the 
Utah  plan  can  be  found  in  the  June  3. 
1983.  Federal  Register  (48  FR  24876). 
Subsequent  actions  concerning  Utah's 
plan  and  plan  amendments  can  be 
found  at  30  CFR  944.20  and  944.25. 

n.  Proposed  Amendment 

By  letter  dated  August  2, 1995 
(administrative  record  No.  UT-1071), 
Utah  submitted  a  proposed  amendment 
to  its  plan  pursuant  to  SMCRA.  Utah 
submitted  the  proposed  amendment  in 
response  to  OSM's  30  CFR  884.15(d) 
letter  dated  September  26, 1994 
(administrative  record  No.  UT-1011). 

Utah  is  proposing  to  revise  its  A\flJl 
plan  by  adding  new  provisions  to  the 
Utah  Administrative  Rules  (Utah 
Admin.  R.)  643-670-500  through  643- 
886-200.  Specifically,  Utah  proposes  to 
revise  (1)  Utah  Admin.  R.  643-870-500 
by  providing  definitions  for  the  terms 
"eligible  lands  and  water,"  "left  or 
abandoned  in  either  an  imreclaimed  or 
inadequately  reclaimed  condition,"  and 


"Secretary;"  (2)  Utah  Admin.  R.  643- 
874-100,  -110,  -124  through  -128.  -130 
through  -132.  -140  through  -144.  -150, 
and  -160,  by  providing  general 
reclamation  requirements  for  coal  lands 
and  waters,  including  interim  program 
and  bankrupt  surety  coal  sites, 
reclamation  objectives  and  priorities, 
utilities  and  other  facilities,  limited 
liability,  and  contractor  responsibility; 
(3)  Utah  Admin.  R.  643-675-120  and 
-122  through  -125,  by  providing 
eligibiUty  requirements  for  noncoal 
lands  and  water  prior  to  certification;  (4) 
Utah  Admin.  R.  643-875-130  through 
-133,  by  providing  requirements  related 
to  certification  of  completion  of  all  coal- 
related  reclamation;  (5)  Utah  Admin.  R. 
643-875-140  through  -142.  -150 
through  -155,  -160,  -170,  -180,  -190. 
and  -200,  by  providing  eligibility 
requirements  for  lands  and  water 
subsequent  to  certification,  including 
reclamation  priorities  for  noncoal, 
exclusion  of  certain  noncoal 
reclamation  sites,  land  acquisition 
authority,  lien  requirements,  limited 
liability,  and  contractor  responsibility 
for  noncoal;  (md  (6)  Utah  Admin.  R. 
643-886-232.240,  by  providing  a 
requirement  for  submission  of  Form 
OSM-76,  "Abandoned  Mine  Land 
Problem  Area  Description,"  upon 
project  completion  to  report  the 
accomplishments  achieved  through  the 
project. 

Utah  also  proposes  editorial  revisions 
at  (1)  Utah  Admin.  R.  643-877-141. 
pertaining  to  the  extension  of  right  of 
entry  for  emergency  reclamation  to 
noncoal;  (2)  Utah  Admin.  R.  643-879- 
141.-152.200.  -153,  and  -154, 
pertaining  to  the  authority  of  the  Board 
of  Oil,  Gas  and  Mining  (Board)  or 
Division  of  Oil.  Gas  and  Mining 
(Division)  for  certain  actions  related  to 
the  management  of  acquired  land  and 
disposition  of  reclaimed  land;  (3)  Utah 
Admin.  R.  643-882-132,  pertaining  to 
the  authority  of  the  Division  to  waive 
liens  against  reclaimed  land;  and  (4) 
Utah  Admin.  R.  643-684-150, 
pertaining  to  submission  to  the  Director 
of  OSM  of  a  Utah  plan  amendment. 

In  addition,  Utan  is  proposing  to 
delete  provisions  at  Utah  Admin.  R. 
643-886-130  through  190.  pertaining  to 
the  grant  period,  annual  submission  of 
projects,  grant  application  procedures, 
grant  agreements,  grant  and  budget 
revisions,  and  audits  as  they  relate  to 
State  reclamation  grants. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15(a)  and  884.14(a),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  plan  approval  criteria  of  30 


CFR  884.14.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Utah  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Division. 
Western  Regional  Coordinating  Center, 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.,  September  6, 1995.  The  location 
and  time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  testify  at  the  public 
hedring.  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public,  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 
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IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  fi'om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  fi^m  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6.  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  nimiber  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  August  11, 1995. 

Richard  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

(FR  Doc.  95-20722  Filed  8-21-95;  8:45  am] 

BILUNO  CODE  4310-05-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  950206040-S04(M)1 ;  I.D. 
081595B] 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Change  in 
Assumed  Pacific  Halibut  Discard 
Mortality  Rate 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmo^heric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  change  in  assumed 

Pacific  halibut  discard  mortality  rate; 

request  for  comments. 

SUMMARY:  NMFS  proposes  to  reduce  the 
Pacific  halibut  discard  mortality  rate 
assumed  for  the  1995  hook-and-line 
Pacific  cod  fishery  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  from  12.5  percent  to  11.5 
percent.  This  action  is  necessary  to 
implement  the  intent  of  the  North 
Pacific  Fishery  Management  Council 
(Council)  to  assess  discard  mortality 
rates  observed  in  this  fishery  during  the 
first  half  of  1995  and.  if  warranted, 
adjust  the  12.5  assumed  rate  specified 
for  this  fishery  to  reflect  more  closely 
the  1995  observed  rate. 
DATES:  Comments  must  be  received  by 
September  5, 1995. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802-1668.  Attn:  Lori  Gravel.  The  final 
Environmental  Assessment  prepared  for 
the  1995  BSAI  groundfish  total 
allowable  catch  specifications  or  the 
report  prepared  by  the  International 
Pacific  Halibut  Commission  titled 
"Halibut  Discard  Mortality  Rates  in  the 
1995  BSA  Pacific  Cod  Hook-and-Line 
Fishery:  Results  From  Inseason  Data 
Analysis"  may, be  obtained  from  the 
same  address,  or  by  calling  907-586- 


7228.  The  final  Stock  Assessment  and 
Fishery  Evaluation  (SAFi;)  report,  dated 
November  1994,  may  be  requested  fixim 
the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage, 
AK  99510  (907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  NMFS,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  675  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Island  area  (FMP).  The 
FMP  was  prepared  by  the  Council  and 
approved  by  NMFS  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

NMFS.  in  consultation  with  the 
Council,  annually  estabUshes  Pacific 
halibut  bycatch  allowances  for  specified 
BSAI  groundfish  fisheries.  The  Director. 
NMFS,  Alaska  Region  (Regional 
Director),  monitors  each  fishery's 
halibut  bycatch  allowance  using 
assumed  discard  mortality  rates  that  are 
based  on  the  best  information  available. 
NMFS  published  the  1995  halibut 
bycatch  mortality  allowances  and 
assumed  discard  mortality  rates  in  the 
Federal  Register  on  February  14,  1995 
(60  FR  8479)  as  part  of  the  final  1995 
specifications  of  groundfish  and 
associated  management  measiu'es. 
NMFS  noted  in  this  publication  that  the 
12.5  percent  discard  mortality  rate 
specified  for  the  BSAI  Pacific  cod  hook- 
and-line  gear  fishery  would  be  subject  ta 
change  pending  the  results  of  a  mid-year 
analysis  of  halibut  discard  mortality  rate 
data  collected  by  NMFS-certified 
observers  dtuing  the  first  half  of  1995: 
The  reasons  and  justification  for  this 
mid-year  assessment  are  discussed  in 
the  February  14. 1995,  final  1995 
groundfish  specifications. 

Staff  of  the  International  Pacific 
Halibut  Commission  (IPHC)  conducted 
an  analysis  of  1995  halibut  viability  data 
collected  by  NMFS-certified  observers 
during  the  period  January  1  to  May  6. 
The  results  of  this  analysis  are 
presented  in  a  report  titled  "Halibut 
Discard  Mortality  Rates  in  the  1996 
(BSAI)  Pacific  Cod  Hook-and-Line 
Fishery:  Results  From  Inseason  Data 
Analysis"  (see  ADDRESSES).  Results  of 
this  analysis  indicate  that  a  halibut 
discard  mortality  rate  of  11.5  percent  is 
more  appropriate  in  estimating  halibut  - 
bycatch  mortality  in  the  1995  BSAI 
hook-and-line  fishery  for  Pacific  cod 
than  the  12.5  percent  rate  established  in 
the  final  1995  groundfish  specifications 
(February  14. 1995.  60  FR  8479).  These 
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results  were  based  on  data  collected  by 
32  observers  from  26  different  vessels, 
which  represented  60  percent  of  the 
groundfish  catch  in  the  BSAI  Pacific  cod 
hook-and-line  gear  fishery  through  early 
May.  The  11.5  percent  discard  mortality 
rate  is  a  reduction  from  the  18  percent 
discard  mortality  rate  previously 
estimated  for  this  fishery  based  on 
observer  data  collected  during  1992  and 
1993.  An  estimate  of  the  1994  discard 
mortality  rate  has  not  been  completed, 
because  final  1994  observer  data  are  not 
yet  available.  The  IPHC  believes  that  the 
apparent  reduction  in  halibut  discard 
mortality  rates  is  a  result  of  several 
factors.  First,  the  hook-and-line  gear 
fleet  has  gained  a  greater  awareness  of 
careful  release  procedures  that  increase 
survival  rates  of  discarded  halibut.  In 
1993,  regulations  at  §  675.7(m)  were 
implemented  to  require  vessels  to 
follow  careful  release  procedures  (58  FR 
28799,  May  17, 1993)  and  the  hook-and- 
line  industry  has  made  an  effort  to 
inform  vessel  operators  and  crew  of 
these  mandatory  requirements. 

Second,  a  greater  number  of  vessels  is 
using  swivels  where  the  gangibn  ties 
into  the  groundline  or  the  gangion 
connects  to  the  hook.  The  swivels  help 
prevent  halibut  from  twisting  and 
winding  the  gangion  around  the 
groundline,  tibus  providing  greater 
movement  of  the  halibut  and  enhancing 
a  fish's  ability  to  avoid  sand  flea 
predation.  Observer  data  from  1995,  as 
well  as  previous  years,  suggest  that  sand 
flea  predation  is  a  significant 
contributor  to  the  overall  mortality  of 
halibut  taken  as  bycatch  in  the  hook- 
and-line  gear  fisheries. 

Third,  the  1995  BSAI  hook-and-line 
fleet  participated  in  a  voluntary  program 
to  monitor  halibut  discard  mortality 
rates  inseason  on  a  vessel-by-vessel 
basis.  This  action  provided  feedback  to 
the  individual  vessels  when  observer 
data  suggested  that  bycatch  haUbut  was 
improperly  handled. 


At  its  Jime  1995  meeting,  the  Council 
reviewed  the  IPHC's  analysis  of  1995 
observer  data  and  recommended  that 
NMFS  reduce  the  discard  mortality  rate 
for  the  BSAI  Pacific  cod  hook-and-line 
gear  fishery  from  12.5  percent  to  11.5 
percent.  NMFS  concurs  with  the 
analytical  results  of  the  IPHC's 
assessment,  as  well  as  the  Council's 
recommendation.  Accordingly,  NMFS 
proposes  to  revise  Table  9  of  the  final 
1995  groundfish  specifications 
published  February  14, 1995  (60  FR 
8479),  as  follows: 

Table  9.— Assumed  Pacific  Halibut 
MoRTAUTY  Rates  for  the  BSAI 
Fisheries  During  1995 


Hook-and-line  gear  fisheries 


Rockfish  

Pacific  cod  ._ „.:., 

Greenland  tuftx)t 

Sablerish ., 

Trawl  Gear  Fisheries: 

MkJwater  pollock 

Non-pelagic  polkxsk  

Yellowfin  sole 

Rock  sole,  flattiead  sole, 

flatfish 

Rockfish  , 

Pacifk:  cod  _ 

Atka  mackerel 

Arrowtooth  .... 

Greenland  Turtxjt  

Pot  Gear  Fisheries: 
Pacific  cod 


other 


Assumed 
mortality 
(percent) 


24.0 
115 
19.0 
17.0 

89.0 
77.0 
76.0 

75.0 
69.0 
65.0 
59.0 
49.0 
48.0 

8.0 


NMFS  proposes  to  recalculate  the 
1995  halibut  bycatch  mortality  for  the 
BSAI  Pacific  cod  hook-and-line  gear, 
fishery  using  the  11.5  percent  assiuued 
discard  mortaUty  rate.  Based  on  catdi 
and  observer  data  through  mid-July 
1995,  the  BSAI  Pacific  cod  hook-and- 
line  fleet  has  taken  3,613  metric  tons 
(mt)  of  halibut  bycatch.  This  equates  to 
452  mt  bycatch  mortality  using  the  12.5 
percent  mortality  rate  assumption  and 
415  mt  bycatch  mortality  using  the  11.5 


mortality  rate  assiunption.  Using  this 
latter  assumption,  310  mt  of  halibut 
mortality  remains  of  the  725  mt  halibut 
bycatch  mortality  allowance  specified 
for  this  fishery  in  1995. 

NMFS  estimates  that  less  than  2,200 
mt  of  halibut  bycatch  will  be  taken  by 
the  Pacific  cod  hook-and-line  gear  fleet 
during  the  remainder  of  1995  based  on 
the  assumption  that  21,000  mt  of 
groundfish  may  be  harvested  by  this 
fleet  during  the  remainder  of  1995  at  a 
halibut  bycatch  rate  of  103.26  kg  per  mt 
of  groundfish,  as  experienced  in  the 
1994  fall  fishery.  Given  the  projection 
for  another  2,200  mt  of  halibut  bycatch 
during  the  remainder  of  1995,  NMFS 
anticipates  that  an  additional  253  mt  of 
halibut  bycatch  mortality  would  result 
using  the  11.5  percent  discard  mortafity 
rate,  compared  to  275  mt  of  halibut 
mortality,  if  a  12.5  percent  discard 
mortality  rate  were  used.  Neither 
assumption  for  discard  mortality  rate 
would  result  in  the  attainment  of  the 
725  mt  halibut  bycatch  allowance  before 
the  amount  of  Pacific  cod  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
is  reached. 

Classificatioii 

This  action  is  authorized  under  50 
CFR  part  675.20  and  is  exempt  from 
review  under  E.O.  12866. 

NMFS  prepared  an  environmental 
assessment  (EA)  on  the  1995  groundfish 
specifications.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
concluded  that  no  significant  impact  on 
the  environment  wall  result  from  their 
implementation.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  16. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-20769  Filed  8-21-95;  8:45  am) 
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proposed  rules  that  are  applicable  to  the 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  18. 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  niunber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 


Revision 

•  Rural  Utilities  Service 
Borrower  Investments- 
Telecommunications  Loan  Program 

Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  40  responses;  380  hours 

Cheryl  Gamboney  (202)  720-0415 

•  Consolidated  Farm  Service  Agency 
7  CFR  701  Conservation  and 

Environmental  Programs — ^Addendum 
FIP-11,  FIP-12.  ASCS-18,  AD-245, 

ACP-13,  ACP-153A,  ACP-310,  ACP- 

311 
Farms;  2.938,650  responses;  736,130 

houra 
Larry  Howard  (202)  720-3264 

Extension 

•  Food  and  Consiuner  Service 
AppUcation  for  Participation  (FNS-66), 

Agreement  Between  School 
Food  Authority  and  USDA  (FNS-67) 
FNS-66,  FNS-67     ' 
Not-for-profit;  1,600  responses;  1,000 

hoiu's 
Angella  Love  (703)  305-2607 
Lany  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
(FR  Doc.  95-20767  Filed  8-21-95;  8:45  am] 
BILUNQ  CODE  3410-01-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations  on  Records 
Release 

AQENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice  of  Formal 

Determinations. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 


closed  meeting  on  August  2  and  August 
3, 1995,  and  made  formal 
determinations  on  the  release  of  records 
under  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  (JFK  Act.)  By  issuing  this  notice, 
the  Review  Board  complies  with  the 
section  of  the  JFK  Act  that  requires  the 
Review  Board  to  publish  the  results  of 
its  decisions  on  a  document-by- 
document  basis  in  the  Federal  Register 
within  14  days  of  the  date  of  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Jeremy  Gunn,  Acting  General  Counsel 
and  Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  600  E  Street,  NW., 
Washington,  DC  20530,  (202)  724-0088. 
fax  (202)  724-0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107.9(c)(3)  (1992).  On 
August  2  and  August  3, 1995,  the 
Review  Board  made  formal 
determinations  on  records  it  reviewed 
under  the  JFK  Act.  These 
determinations  are  Usted  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  number  of  releases  of  previously 
redacted  information  is  noted  as  well  as 
the  number  of  sustained  postponements. 


Review  Board  Determinations— CIA  Documents 


Record  No. 


ARRB  Releases 


Sustained  post- 
ponements 


Status  of  document 


New  review  date 


104-10004-10195 
104-10004-10199 
104-10015-10013 
104-10015-10014 
104-10015-10015 
104-10015-10019 
104-10015-10027 
104-1 001 S-1 0047 
104-10015-10048 
104-10015-10061 
104-10015-10070 
104-10015-10074 
104-10015-10080 


3 

16 

25 

18 

8 

4 

10 

4 

16 

20 

6 

1 

•1 


Postponed  in  part 
Postponed  in  part 

Open  in  full 

Open  in  full 

Open  in  full 

Open  in  full 

Open  in  full 

Open  in  full 

Postponed  in  part 

Open  in  full 

Postponed  in  part 

Open  in  full  

OJjen  in  full 


^2J95 

12/95 

-   f^A 

N/A 

N/A 

N/A 

r^A 

N/A 
12/95 
N/A 
08/2005 
N/A 
N/A 
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CIA  Documents— Continued 


Record  No. 


104-10015-10091 
104-10015-10092 
104-10015-10114 
104-10015-10118 
104-10015-10157 
104-10015-10173 
104-10015-10176 
104-10015-10177 
104-10015-10188 
104-10015-10212 
104-10015-10304 
104-10015-10359 

104-10018-10040 
104-10018-10064 
104-10018-10103 
104-10052-10056 
104-10062-10001 
104-10086-10002 
104-10086-10003 
104-10086-10005 
104-10095-10001 
104-10096-10001 
104-10125-10001 
104-10125-10002 


ARRB  Releases 


8 

0 

4 

4 

2 

16 

3 

16 

13 

1 

6 

8 

8 

4 

6 

60 

19 

8 

6 

5 

29 

31 

1 

5 


Sustained  post- 
ponements 


3 

1 
1 
2 
2 
4 
1 
0 
7 
1 
0 
0 

3 
3 
1 
0 

19 
1 
0 
0 

19 
0 
2 
1 


Status  of  document 


Postponed  in  part 
Postponed  in  part 
Postponed  in  part 
Postix>ned  in  part 
Postjxjned  in  part 
Postponed  in  part 
Postponed  in  part 

Open  in  full  

Postponed  in  part 
Postponed  in  part 

Open  in  full  

Ofsen  In  full 

Postponed  in  part 
Post|x>ned  in  part 

Open  in  full 

Open  in  fuU 

Open  in  full 

Postponed  in  part 

Open  in  full  

Open  in  full  

Postponed  in  part 

Open  in  full  

Postponed  in  part 
Postponed  in  part 


New  review  date 


12/95 

12/95 

12/95 

12/95 

12/95 

08/2005 

12/95 

N/A 

08/2005 

08/2005 

N/A 

07/21/2015 

10:51:19  a.m. 

2017 

^2J95 

N/A 

N/A 

N/A 

08/2005 

N/A 

N/A 

12/95 

N/A 

12/95 

12/95 


Dated:  August  15, 1995. 
David  G.  MarweU, 

Executive  Director. 

(FR  Doc.  95-20720  Filed  8-21-95;  8:45  am) 

BILUNQ  CODE  682ft-TD-M 


Formal  Detefminations  on  Records 
Release 

AGENCY:  Assassination  Records  Review 
Board. 

ACTION:  Assassination  Record 
Designation. 

SUMMARY:  On  August  3, 1995,  the 
Assassination  Records  Review  Board 
(Review  Board]  designated  certain 
dociiments  as  "assassination  records" 
under  the  President  fobn  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  (JFK  Act.)  By  issuing  this  notice, 
the  Review  Board  complies  with  Section 
1400.8  of  the  Guidance  for 
Interpretation  and  Implementation  of 
the  JFK  Act  that  requires  the  Review 
Board  to  publish  in  the  Federal  Register 
its  determinations  regarding  which 
records  meet  the  definition  of 
assassination  records  within  30  days  of 
the  date  of  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
T.  Jeremy  Gimn,  Acting  General  Counsel 
and  Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  600  E  Street,  NW., 
Washington,  DC  20530,  (202)  724-0088, 
fax  (202)  724-0457. 


SUPPLEMENTARY  INFORMATION:  On  August 
3, 1995,  the  Review  Board,  by 
unanimous  vote,  designated  all  serials 
dated  after  January  1, 1960,  in  sections 
1-16  of  the  FBI  Headquarters  file  on 
Sam  Giancana,  92-3171,  as 
"assassination  records"  pursuant  to 
sections  7(i)(2)(A)  and  9(c)(1)(A)  of  the 
JFK  Act  and  sections  1400.1  and  1400.8 
of  the  Guidance  for  Interpretation  and 
Implementation  of  the  JFK  Act  (to  be 
codified  at  36  CFR  part  1400).  In  not 
designating  any  materials  prior  to  1960 
as  "assassination  records,"  the  Review 
Board  relied  upon  the  advice  of  its  staff, 
which  conducted  a  thorough  review  of 
sections  1-16,  that  the  pre-1960 
materials  were  not  reasonably  related  to 
President  John  F.  Kennedy  or  his 
assassination.  The  FBI  has  already 
recognized  sections  16-37  as 
"assassination  records"  and  they  are 
being  processed  under  the  JFK  Act. 

Review  Board  Decision 

FBI  Headquarters  file  92-3171  for  the 
period  January  1, 1960,  through  January 
1, 1963,  is  designated  an  "assassination 
record." 

Dated:  August  16, 1995. 
David  G.  MarweU, 

Executive  Director,  Assassination  Records 

Review  Board. 

[FR  Doc.  95-20721  Filed  8-21-95;  8:45  am] 

BILLING  CODE  6e20-TD-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  757] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone;  Palm  Beach 
County,  Florida 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board]  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Palm  Beach  County 
Department  of  Airports,  on  behalf  of 
Palm  Beach  County,  Florida  (the 
Grantee),  has  made  application  to  the 
Board  (FTZ  Docket  22-94,  59  FR  28842, 
6/3/94;  amended  1/9/95,  60  FR  3390, 1/ 
17/95),  requesting  the  establishment  of 
a  foreign-trade  zone  at  sites  in  Palm 
Beach  County,  Florida,  within  the  West 
Palm  Beach  Customs  port  of  entry;  and, 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
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Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  209,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  11th  day  of 
August  1995. 

Foreign-Trade  Zones  Board. 
lUnald  H.  Brown, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 
[FR  Doc.  95-20803  Filed  8-21-95;  8:45  am] 

BIUINO  CODE  3S10-O8-P 


[Order  No.  763] 

Grant  of  Authority  for  Subzone  Status; 
Amoco  Pipeline  Company  (Crude  Oil 
Storage  Terminal);  Manhattan,  IL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  estabUshment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encoiuage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Illinois  International  Port  District, 
grantee  of  Foreign-Trade  Zone  22,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  crude  oil  storage 
terminal  of  Amoco  Pipeline  Company, 
in  Manhattan,  Illinois,  was  filed  by  the 
Board  on  December  14, 1994,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  41-94, 
59  FR  66890, 12-28-94);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 


Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  22H)  for  storage  and 
transshipment  activity  at  the  Amoco 
Pipeline  Company  crude  oil  storage 
terminal,  in  Manhattan,  Illinois,  at  the 
location  described  in  the  apptication, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 

Signed  at  Washington,  DC,  this  14th  day  of 
August  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  95-20807  Filed  8-21-95;  8:4b  am] 

BILUNO  CODE  39tO-OS-P 


[Order  No.  762] 

Grant  of  Authority  for  Subzone  Status; 
Amoco  Oil  Company  (Oil  Refinery); 
Whiting.  IN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment .  .  .of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act],  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400]  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Indiana  Port  Commission,  grantee  of 
Foreign-Trade  Zone  152,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Amoco  Oil 
Company,  in  Whiting,  Indiana,  was  filed 
by  the  Board  on  July  9, 1993,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  30-93, 
58  FR  39006,  7-21-93);  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 


Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  152B)  at  the  Amoco 
Oil  Company  refinery  complex,  in 
Whiting,  Indiana,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR^146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41]  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42]  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000-# 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 
— ^Products  for  export;  and, 
— ^Products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  14th  day  of 
August  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-20806  Filed  8-21-95;  8:45  am] 

BILUNQ  CODE  S510-DS-P 


[Order  No.  765] 

Revision  of  Grant  of  Authority; 
Subzone  122C;  Neste  Trifinery 
Petroleum  Services  (Oil  Refinery); 
Corpus  Christi,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board]  authorized 
subzone  status  at  the  oil  refinery  of 
Neste  Trifinery  Petroleum  Services  in 
Corpus  Christi,  Texas,  in  1985  (Subzone 
122C.  Board  Order  310,  50  FR  38020,  9/ 
19/85); 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122,  has 
requested  pursuant  to  §  400.32(b)(l)(i),  a 


43584 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22.  1995  /  Notices 


revision  (filed  6/26/95,  A{32bl)-10-95; 
FTZDoc.  41-95,  assigned  8/4/95)  of  the 
grant  of  authority  for  FTZ  Subzone  122C 
which  would  make  its  scope  of 
authority  identical  to  that  recently 
granted  for  FTZ  Subzone  199 A  at  the 
refinery  complex  of  Amoco  Oil 
Company,  Texas  City,  Texas  (Board 
Order  731,  60  FR 13118.  3/10/95);  and. 

Whereas,  the  request  has  been 
reviewed  ancf  the  Assistant  Secretary  for 
Import  Administration,  acting  for  the 
Board  pursuant  to  §400.32Cb)(l). 
concurs  in  the  recommendation  of  the 
Executive  Secretary,  and  approves  the 
request; 

Now  therefore,  the  Board  hereby 
orders  that,  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28. 
Board  Order  310  is  revised  to  include 
the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  (Subzone  122C)  shall  be 
subject  to  the  applicable  duty  rate^ 

2.  Privileged  forei^  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  Subzone  122C, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000  -  # 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (FTZ  staff  report, 
Appendix  B); 
— ^Products  for  export;  and, 
^Products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  for  Subzone  122C  is  initially 
granted  until  September  30,  2000, 
subject  to  extension. 

Signed  at  Washington,  DC,  this  14th  day  of 
August  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John ).  Da  Ponte,  Jr., 

Executive  Secretary. 

JFR  Doc.  95-20805  Filed  8-21-95;  8:45  am) 

BOJJNG  CODE  3610-OS-P 


[Order  No.  761] 

Grant  of  Auttiority  for  Subzone  Status; 
Amoco  Oil  Company  (Oil  Refinery), 
Yorlctown,  VA 

Piwsuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 


Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entryof 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Virginia  Port  Authority,  grantee  of 
Foreign-Trade  Zone  20,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Amoco  Oil 
Company,  in  Yorktown,  Virginia,  was 
filed  by  the  Board  on  May  19, 1993,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  21-93,  58  FR  31009,  5-28-93); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubhc  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  20C)  at  the  Amoco 
Oil  Company  refinery  complex,  in 
Yorktown,  Virginia,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000  -  # 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 
— Products  for  export;  and, 
— Products  eligible  for  entry  under 
HTSUS  #.9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000.  subject  to 
extension. 


Signed  at  Washington,  DC,  this  14th  day  of 
August  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-20808  Filed  8-21-95;  8:45  am) 

BtLUNG  CODE  3S1(M>S-P 


National  Institute  of  Standards  and 
Technology 

Announcement  of  the  American 
Petroleum  Institute's  Standards 
Activities 

AGENCY:  National  Institute  of  Standards 
.and  Technology,  Commerce. 
ACTION:  Notice  of  intent  to  develop  or 
revise  standards  and  request  for  public 
comment  and  participation  in  standards 
development. 

SUMMARY:  The  American  Petroleum 
Institute,  with  the  assistance  of  other 
interested  pariies.  continues  to  develop 
standards,  both  national  and 
international,  in  several  areas.  This 
notice  lists  the  standardization  efforts 
ciurently  being  conducted.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  API  is 
being  undertaken  as  a  public  service. 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  the  standards 
referenced  in  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  American  Petroleum  Institute 
develops  and  publishes  volimtary 
standards  for  equipment,  operations, 
and  processes.  These  standards  are  used 
by  both  private  industry  and  by 
governmental  agencies.  All  interested 
persons  should  contact  in  writing  the 
appropriate  source  as  listed  for  further 
information.  Currently  the  following 
efforts  are  being  conducted: 

•  General  Committee  on  Pipelines. 
Risk  Management  for  Pipelines 
500    Classification  of  Locations  for 
Electrical  Installations  at  Petroleum 
Facilities,  Reconunended  Practice 
for 
1117    Lowering  In-Service  Pipelines 
1123    Development  of  Public 
Education  Programs  by  Hazardous 
Liquid  PL  Operators 
1129    Pipeline  Integrity  Standard 
FOR  FURTHER  INFORMATION  CONTACT: 
Prentiss  Searles.  Manufacturing. 
Distribution,  and  Marketing,  American 
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Petroleum  Institute.  1220  L  Street,  NW.. 
Washington.  DC  20005. 

•  General  Committee  on  Marketing. 

Pipeline  Meter  Provers 
lecommended  Practice  for  Installation 
of  Service  Station  CNG  Equipment 
1529    Aviation  Fueling  Hose 
1581    Specifications  and 
Qualifications  Procedures  for 
Aviation  Jet  Fuel/Separators 
1604    Removal  &  Disposal  of  Used 

Underground  Storage  Tanks 
1615    Installation  of  Underground 

Petroleum  Storage  Tanks 
1628    A  Guide  to  the  Assessment  and 
Remedi&tion  of  Undergroimd 
Petroleum  Releases 
1632    Cathodic  Protection  of 
Underground  Storage  Tanks  and 
Piping  Systems 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Read,  Manufacturing, 
Distribution,  and  Marketing,  American 
Petroleum  Institute,  1220  L  Street,  NW., 
Washington.  DC  20005. 

•  General  Committee  on  Refining. 

Technical  Data  Book.  Petroleum 

Refining 
500    Classification  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facilities 
510    Pressure  Vessel  Inspection  Code 
521    Guide  for  Pressure-Relieving  & 

Depressurizing  Systems 
530    Calculation  of  Heater  Tube 

Thickness  in  Petroleum  Refineries 
536    Post  Combustion  NOx 
546    Form-Wound  Brushless 

Synchronous  Motors — 500 

Horsepower  and  Larger 
553    Control  Valve  Applications 
556    Fired  Heaters  and  Steam 

Generators 

571  Recognition  of  Conditions 
Causing  Deterioration  or  Failure 

572  Inspection  of  Pressure  Vessels 

574  Inspection  of  Piping.  Tubing. 
Valves,  and  Fittings 

575  Inspection  of  Atmospheric  and 
Low-Pressure  Storage  Tanks 

576  Inspection  of  Pressure-ReUeving 
Devices 

577  Inspection  of  Welding 

578  Construction  Material  Quality 
Assurance 

579  Fitness-for-Service 

580  Risk-Based  Inspection 
591    User  Acceptance  of  Refinery 

Valves 
594    Water  and  Wafer-Lug  Check 

Valves 
598    Valve  Inspection  and  Testing 
600    Steel  Gate  Valves — Flanged  and 

Butt- Welding  Ends 
602    Compact  Steel  Gate  Valves 
607    Fire  Test  for  Soft-Seated 

Quarter-Turn  Valves 
609    Butterfly  Valves:  Double 


Flanged.  Lug  and  Wafer-type 
611    General  Purpose  Steam 

Turbines 
614    Lubrication.  Shaft-Sealing  and 

Control-Oil  Systems  for  Special 

Applications 
616    Gas  Turbines  for  Refinery 

Services 

619  Rotary-Type  Positive 
Displacement  Compressors  for 
General  Refinery  Services 

620  Design  and  Construction  of 
Large.  Welded.  Low-Pressure 
Storage  Tanks 

650    Welded.  Steel  Tanks  for  Oil 

Storage 
653    Tank  bispection,  Repair.  Alt.  & 

Reconstruction 

660  Shell  and  Tube  Heat  Exchangers 

661  Air-Cooled  Heat  Exchangers 

662  Plate-Type  Heat  Exchangers 

671  Special  Purpose  Couplings 

672  Packaged,  Integrally  Geared 
(Centrifugal  Air  Compressors)  for 
General  Refinery  Service 

673  Special  Piupose  Fans 

677    General-Purpose  Gear  Units  for 
Refinery  Service 

685  Sealless  Centrifugal  Pumps 

686  Installation  of  Mechanical 
Equipment 

941    Steels  for  Hydrogen  Service  at 
Elevated  Temperatures  and 
Pressures  in  Petroleum  Refineries 
and  Petrochemical  Plants 

945    Avoiding  Environmental 
Cracking  in  Amine  Units 

2000  Venting  Atmospheric  and  Low- 
Pressure  Storage  Tanks: 
Nonrefrigerated  and  Refrigerated 

2508    Design  and  Construction 
Ethane  &  Ethylene  Installations 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Chittim  or  Prentiss  Searles, 
Manufacturing,  Distribution,  and 
Marketing,  American  Petroleum 
Institute,  1220  L  Street,  NW., 
Washington.  DC  20005. 

•  Safety  and  Fire  Protection 
Subcommittee. 
752    Management  of  Hazards 
Associated  with  Location  of  Process 
Plant  Buildings 

2001  Fire  Protection  in  Refineries 
2009    Safe  Welding  and  Cutting 

Practices  in  Refineries,  Gasoline 
Plants,  and  Petrochemical  Plants 
2023    Guide  for  Safe  Storage  and 
Handling  of  Heated  Petroleum 
Derived  Asphalt  Products  and 
Crude  Oil  Residue 

2026  Safe  Descent  Onto  Floating 
Roofs  of  Tanks  in  Petroleum  Service 

2027  Ignition  Hazards  Involved  in 
Abrasive  Blasting  of  Atmospheric 
Hydrocarbon  Tanks  in  Service 

2030    Guidelines  for  Application  of 
Water  Spray  Systems  for  Fire 


Protection  in  Petroleum  Industry 
2201    Procedures  for  Welding  or  Hot 

Tapping  on  Equipment  in  Service 
221 7 A    Guidelines  for  Work  in  Inert 

Confined  Spaces  in  the  Petroleum 

Industry 
2219    Safe  Operating  Guidelines  for 

Vacuum  Trucks  in  Petroleum 

Service 
2221    Manager's  Guide  to 

Implementing  a  Contractor  Safety 

Program 
2350    Overfill  Protection  for 

Petroleum  Storage  Tanks 
2510A    Fire  Protection 

Considerations  for  the  Design  and 

Operation  of  Liquified  Petroleiun 

(LPG)  Storage  Facilities 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Jaques  or  Ken  Leonard,  Health 
and  Environmental  Affairs,  Safety  and 
Fire  Protection,  American  Petroleum 
Institute,  1220  L  Street,  NW., 
Washington,  DC  20005. 

•  Committee  on  Petroleum 
Measurement. 

Chapter  4.2 — Conventional  Pipe  Provers 
Chapter  4.3 — Small  Volimie  Provers 
Chapter  4.4 — Tank  Provers 
Chapter  4.5 — Master-Meter  Provers 
Chapter  4.6 — Pulse  Interpolation 
Chapter  5.1 — General  Consideration  for 

Measurement  by  Meters 
Chapter  5.3 — ^Measurement  of  Liquid 

Hydrocarbons  by  Turbine  Meters       , 
Chapter  5.4 — Accessory  Equipment  for 

Liquid  Meters 
Chapter  10.4 — ^Determination  of 

Sediment  and  Water  in  Crude  Oil  by 

the  Centrifuge  Method  (Field 

Procedure) 
MPMS  Chapter  12.2  (Parts  1-5)— 

Calculation  of  Petroleum  Quantities 

Using  Dynamic  Measurement 

Methods  and  Volumetric  Correction 

Factors 
MPMS  Chapter  12.3— Volumetric 

Shrinkage  Resulting  from  Blending 

Light  Hydrocarbons  with  Crude  Oils 
MPMS  Chapter  14.3  Part  2— 

Specification  and  Installation 

Requirements  for  Orifice  Plates,  Meter 

Tubes  and  Associated  Fittings 
MPMS  Chapter  21.2— Liquid  Flow 

Measurements  Using  Electronic 

Metering  Systems 
MPMS  Chapter  19.2 — Evaporation  Loss 

from  Internal  and  External  Floating 

Roof  Storage  Tanks 
Testing  Protocol  for  Roof  Seals  and 

Fittings — Internal  and  External 

Floating  Roof  Tanks 
FOR  FURTHER  INFORMATION  CONTACT: 
J.C.  Beckstrom  or  Steve  Chamberlain, 
Exploration  and  Production 
Department,  American  Petroleum 
Institute,  1220  L  Street,  NW., 
Washington.  DC  20005. 
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•  General  Committee  on  Exploration 
and  Production  Oil  field  Equipment  and 
Materials  Standards. 

IB    Oil  Field  V-Belting 

2A-WSD    Planning,  Etesigning  and 

Constructing  Fixed  Offshore 

Platforms — Working  Stress  Design 
2A-LRFD    Planning,  Designing  and 

Constructing  Fixed  Offshore 

Platforms — Load  and  Resistance 

Factor  Design 
13C    Drilling  Fluid  Processing 

Equipment  (under  development) 
131    Standard  Procedure  for  Laboratory 

Testing  Drilling  Fluids 
13J  Testing  Heavy  Brines 
14F    Design  and  Installation  of 

Electrical  Systems  for  Offshore 

Production  Platforms 
15LR    Low  Pressure  Fiberglass  Line 

Pipe 
15TR    Fiberglass  Tubing  (imder 

development) 
16A    Specification  forDrill  Through 

Equipment 
16F    Marine  Drilling  Riser  Equipment 

(imder  development) 
lfi{l    Design,  Rating  and  Testing  Marine 

Drilling  Riser  Couplings  (under 

development) 
XXX    Temperature  Effects  of  Nod- 

Metallics  in  Drill  Through 

Equipment  (under  development) 
17D    Subsea  Wellhead  and  Christmas 
,    Tree  Equipment 
17F    Subsea  Control  Systems  (under 

development) 
117H    ROV  Interfaces  with  Subsea 

Equipment  (imder  development) 
171    Installation  of  Subsea  Control 

Umbilicals  (under  development) 
17J    Specification  for  Flexible  Pipe 

(under  development) 

•  Drilling  and  Production  Practices. 
27    Determining  Permeability  of  Porous 

Media  (to  be  combined  with  API  40) 
31    Standard  Format  For 

Electroma^etic  Logs 
33    Standard  Calibration  &  Format  For 

Gamma  Ray  &  Neutron  Logs 
40    Core  Analysis  Procedures  (to  be 

combined  with  API  27) 

43  Evaluation  of  Well  Perforator 
Systems 

44  Sampling  Petroleimi  Reservoir 
Fluids 

45  Analysis  of  Oil  Field  Waters 

49  Drilling  &  Drill  Stem  Testing  of 
Wells  Containing  Hydrogen  Sulfide 

50  Protection  of  the  Environment  For 
Gas  Processing  Plant  Operations 

51  Protection  of  the  Environment  For 
Production  Operations 

53    Blowout  Prevention  Equipment 

Systems  for  Drilling  Wells 
59    Well  Control  Operations 
64    Diverter  System  Equipment  and 

Operations 


65  Standard  Calibration  of  Gamma  Ray 
Spectroscopy  Logging  Instruments 
and  Format  for  K-U-Th  Logs 

66  Exploration  and  Production  Data 
Digital  Interchange 

D12A    API  Well  Number  &  Standard 

State,  County,  Offshore  Area  Codes 
Model  Form  of  Offshore  Operating 

Agreement 
XX    Well  Servidng/Workover 

Operations  Involving  Hydrogen 

Sulfide  (under  development) 
XX    Rheology  of  Cross  Linked 

Fracturing  Fluids  (under 

development) 
2T    Planning,  Designing  and 

Constructing  Tension  Leg  Platforms 
4F    Drilling  and  Well  Servicing 

Structiues 
5A3    Thread  Compoimds  for  Casing, 

Tubing,  and  Line  Pipe 
5A5    Field  Inspection  of  New  Casing, 

Tubing,  and  Plain  End  Drill  Pipe 
5B    Threading,  Gaging,  and  Thread 

Inspection  of  Casing,  Tubing,  and 

Line  Pipe  Threads 
5C6    Weldmg  Connectors  to  Pipe 

(imder  development) 
5C7    Recommended  Practice  for  Coiled 

Tubing  Operations  in  Oil  &  Gas 

Well  Service  (under  development) 
SD    Drill  Pipe 
5L    Line  Pipe 
5LC    CRA  Line  Pipe 
5Ld    CRA  Clad  or  Lined  Steel  Pipe 
5L9    Unprimed  External  Fusion 

Bonded  Epoxy  Coating  of  Line  Pipe 

(under  development) 
6A    Valves  and  Wellhead  Equipment 
6AV1    Verification  Test  of  Wellhead 

Surface  Safety  Valves  and 

Underwater  Safety  Valves  for 

Offshore  Service  (under 

development) 
6D    Pipeline  Valves  (Steel  Gate,  Plug, 

Ball  and  Check  Valves) 
7    Rotary  Drill  Stem  Elements 
7A1    Testing  of  Thread  Compound  for 

Rotary  Shouldered  Connections 
7G    Drill  Stem  Design  and  Operating 

Limits 
7K    Drilling  Equipment 
7L    Procedures  for  Inspection, 

Maintenance,  Repair  and 

Remanufacture  of  Drilling 

Equipment 
8A    Drilling  and  Production  Hoisting 

Equipment 
8B  .  Procedures  for  Inspection, 

Maintenance  Repair,  and 

Remanufacture  of  Hoisting 

Equipment 
8C    Drilling  and  Production  Hoisting 

Equipment  (PSL  1  and  PSL  2) 
9B    Application,  Care,  and  Use  of  Wire 

Rope  for  Oil  Field  Services 
lOB    Cement  Testing  (under 

development) 
II AX    Subsurface  Sucker  Rod  Pumps 

and  Fittings 


HE    Pumping  Units 

lis    Operating,  Maintenance  and 
Troubleshooting  of  Electric 
Submersible  Pump  Installations 

1153  Electric  Submersible  Pump 
Installations 

1 154  Sizing  and  Selection  of  Electric 
Submersible  Pump  Installations 

500    Classification  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facilities 
XXX    Oilfield  Packers  (under 

development) 
XXX    Inspection  and  Maintenance  of 

Production  Piping  (under 

development) 
13B-1    Standard  Procedure  for  Field 

Testing  Water-Based  Drilling  Fluids 
13B-2    Standard  Procedure  for  Field 

Testing  Oil-Based  Drilling  Fluids 
XX    Evaluation  of  Cartridge  Filters  (E&P 

Operations)  (under  development) 
XX    Cargo  Handling  at  Offishore 

Facilities  (under  development) 
XX    Long  Term  Conductivity  Testing  of 

Proppants  (under  development) 
ADDRESSES:  Jim  Greer/Chuck  Liles, 
Exploration  &  Production,  American 
Petroleum  Institute,  700  North  Pearl, 
Suite  1840  (LB  382),  Dallas,  TX  75201- 
2845. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Contact  the  following  persons  by 
writing  for  information  on  indicated 
standards  at  the  above  address:  Jim 
Greer— API  6, 16  and  17  series 
standards;  Chuck  Liles — API  Drilling 
and  Production  Practices;  Mike 
Loudermilk— -API  IB,  11, 12  and  14 
series;  Randy  McGill— API  5  and  15 
series;  Jennifer  Six — ^API  4,  7,  8, 9, 10 
and  13  series;  Mike  Spanhel— API  2 
series. 

Authority:  15  U.S.C.  272. 

Dated:  August  16, 1995. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  95-20739  Filed  8-21-95;  8:45  am) 
BUJJNO  COOe  3810-13-H 

[Docket  No.  950802199-6199-01] 
RIN  0693-XX10 

Proposed  Withdrawal  of  Eighteen 
Federal  Information  Processing 
Standards  (FIPS) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  The  following  Federal 
Information  Processing  Standards  (FIPS) 
are  proposed  for  withdrawal  from  the 
FIPS  series: 
—FIPS  2-1,  Perforated  Tape  Code  for 

Information  Interchange  (ANSrX3.6- 

1965/R1991) 
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—FIPS  13,  Rectangular  Holes  in  Twelve- 
Row  Punched  Cards  (ANSI  X3.21- 

1967/R1991) 
—FIPS  14-1,  Hollerith  Punched  Card 

Code  (ANSI  X3.26-1980/R1991) 

— FIPS  26,  One-Inch  Perforated  Paper 

Tape  for  Information  Interchange 

(ANSI  X3.18-1967/R1990) 
—FIPS  27,  Take-Up  Reels  for  One-Inch 

Perforated  Tape  for  Information 

Interchange  (ANSI  X3.20-1967/ 

R1990) 
—FIPS  32-1,  Character  Sets  for  Optical 

Character  Recognition  (OCR)  (ANSI 

X3.2-1970/R1976,  X3. 17-1981,  and 

X3.49-1975/R1982) 
—FIPS  33-1,  Character  Set  for 

Handprinting  (ANSI  X3.45-1982) 
—FIPS  40,  Guideline  for  Optical 

Character  Recognition  Forms 
—FIPS  54-1,  Computer  Output 

Microform  (COM)  Formats  and 

Reduction  Ratios,  16mm  and  105mm 

(ANSI/AHM  MS5-1991  and  MS14- 

1988) 
—FIPS  82,  Guideline  for  Inspection  and 

Quality  Control  for  Alphanumeric 

Computer-Output  Microforms  (ANSI/ 

AIIM  MSl-1980) 
—FIPS  84,  Microfihn  Readers  (ANSI/ 

AIIM  (NMA)  MS20-1979) 
—FIPS  85,  Optical  Character 

Recognition  (OCR)  Inks  (ANSI  X3.86- 

1980) 
—FIPS  89,  Optical  Character 

Recognition  (OCR)  Character 

Positioning  (ANSI  X3.93M-1981) 
— FEPS  90,  Guideline  for  Optical 

Character  Recognition  [OCR]  Print 

Quality  (ANSI  X3.99-1983) 
—FIPS  107,  Local  Area  Networks: 

Baseband  Carrier  Sense  Multiple 

Access  with  Collision  Detection 

Access  Method  and  Physical  Layer 

Specifications  and  Link  Layer 

Protocol  (ANSI/EEEE  802.2  and  802.3) 
—FIPS  108,  Alphanumeric  Computer 

Output  Microform  Quality  Test  Slide 

(AIIM  MS28-1983) 
—FIPS  129,  Optical  Character 

Recognition  (OCR) — Dot  Matrix 

Character  Sets  for  OCR-MA  (ANSI 

X3.111-1986) 
^— FIPS  149,  General  Aspects  of  Group  4 

Facsimile  Apparatus  (ANSI/EL\-536- 

1988) 

These  FIPS  adopt  voluntary  industry 
standards  for  Federal  government  use. 
In  some  cases,  the  FIPS  documents  have 
not  been  updated  to  reference  current  or 
revised  voluntary  industry  standards.  In 
other  cases,  commercial  products 
implementing  the  voluntary  industry 
standards,  such  as  punched  cards,  paper 
tape,  optical  character  recognition 
equipment,  and  microfilm  readers,  are 
vndely  available;  as  a  result,  it  is  no 
longer  necessary  for  the  government  to 
mandate  standards  in  these  areas. 


Withdrawal  means  that  the  FIPS  will 
no  longer  be  part  of  a  subscription  series 
that  is  provided  by  the  National 
Technical  Information  Service,  and  that 
NIST  will  no  longer  be  able  to  support 
the  standards  by  answering 
implementation  questions  or  updating 
the  FIPS  when  the  voluntary  industry 
standards  are  revised.  Current  voluntary 
industry  standards  should  be  used  by 
agencies  in  their  procurement  actions 
where  appropriate,  in  accordance  with 
0MB  Circular  A-119,  Federal 
Participation  and  Use  of  Voluntary 
Standards. 

Prior  to  the  submission  of  this 
proposed  withdrawal  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

Interested  parties  may  obtain  copies 
of  these  standards  from  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield, 
VA  22161,  telephone  (703)  487-4650. 

DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  November  20, 1995. 

ADDRESSES:  Written  co^iments 
concerning  the  withdrawal  should  be 
sent  to:  Acting  Director,  Computer 
Systems  Laboratory,  ATTN:  Withdrawal 
of  Eighteen  FIPS,  Technology  Building, 
Room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  vnll  be  made  part 
of  the  public  record  and  wrill  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  M.  Radack,  telephone  (301) 
975-2833,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Dated:  August  16, 1995. 
Samuel  Kramer, 

Associate  Director. 

(FR  Doc.  95-20738  Filed  8-21-95;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  072595A] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Renewal  of  an  experimental 

fishing  permit. 

SUMMARY:  NMFS  announces  the  renewal 
of  experimental  fishing  permit  (EFP) 
#94-2  to  Northwest  Food  Strategies 
(NWFS),  and  participating  vessels  and 
shoreside  processors.  Under  the  renewal 
process,  a  new  EFP  #95-1,  will  be 
issued  to  authorize  vessels  and 
shoreside  processors  to  voluntarily 
retain  Pacific  salmon  caught  as  bycatch, 
which  would  otherwise  be  discarded  as 
prohibited  species  under  current 
regulations,  for  donation  to  food  bank 
programs.  This  action  is  necessary  to 
allow  for  the  collection  of  additional 
data  that  may  baused  to  evaluate 
proposed  regulations. 
ADDRESSES:  Copies  of  the  EFP  are 
available  from:  Alaska  Region,  NMFS, 
P.O.  Box  21668,  Juneau.  AK  99802; 
Attn:  Lori  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  (FMP)  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
its  implementing  regulations  at  50  CFR 
part  675  authorize  issuance  of  EFPs  for 
fishing  that  would  otherwise  be 
prohibited.  Under  this  authority,  NMFS 
announced  the  approval  of  EFP  #94-2  in 
the  Federal  Register  on  August  2, 1994 
(59  FR  39326)  to  test  the  feasibility  of 
voluntary  retention  of  salmon  caught  as 
bycatch  for  donation  to  foodbanks  to 
feed  economically  disadvantaged 
individuals.  This  EFP  expired  after  the 
1995  BSAI  pollock  roe  season. 
Preliminary  results  from  this  EFP 
indicated  that  voluntary  retention  and 
processing  successfully  reduced  salmon 
discard  amounts.  However,  the 
collection  of  additional  data  could  assist 
NMFS  in  evaluating  proposed 
regulations  currently  being  considered 
by  the  Council.  Therefore,  this  renewal 
will  allow  the  collection  of  data  that 
may  be  used  to  evaluate  Amendment  26 
to  the  Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  29  to  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
Gulf  of  Alaska  that  authorizes  a 
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voluntary  Salmon  Donation  Program 
(SDP)  being  considered  by  the  North 
Pacific  Fishery  Management  Council 
(Council).  This  renewal  authorizes  the 
continuation  of  this  EFP  for  1  more  year. 
During  the  extended  effectiveness 
period  of  the  EFP,  NMFS  wiD  initiate 
review  of  proposed  Amendinents  26  and 
29.  If  approved,  these  amendments 
would  implement  a  permanent  SDP  for 
1996  and  beyond. 

The  procedures  for  renewing  EFPs  are 
contained  in  the  regulations  at  §  672.6. 
NMFS  received  a  request  from  NWFS  to 
renew  the  EFP  for  an  additional  year  on 
May  9, 1995.  NMFS  forwarded  this 
request  to  the  Alaska  Fishery  Science 
Center,  which  determined  that  this 
application  constitutes  a  valid  fishing 
experiment.  NWFS  informed  the 
Council  of  its  intent  to  renew  the  EFP 
for  a  year  to  allow  for  the  continued 
collection  of  data  regarding  the 
feasibility  of  the  SDP.  After  reviewing 
NWFS'  request  for  a  renewal  at  its  June 
1995  meeting,  the  Council 
recommended  that  the  EFP  be  approved. 

The  Director.  Alaska  Region,  NMFS 
(Regional  Director)  has  reviewed  the 
Coimcil's  recommendation  and  issued 
an  EFP  to  NWFS  and  the  participating 
vessels  and  shoreside  processors.  This 
EFP  authorizes  these  vessels,  shoreside 
processors,  and  NWFS  to  retain  Pacific 
salmon  caught  as  bycatch  during 
following  trawl  fisheries:  (1)  The  1995 
BSAI  pollock  non-roe  season  fishery;  (2) 
the  1996  BSAI  directed  pollock  roe 
season  fishery;  and  (3)  the  1996  BSAI 
directed  Pacific  cod  fishery,  for  the 
purpose  of  providing  salmon  products 
to  economically  disadvantaged 
individuals  via  foodbanks. 

Classification 

The  Regional  Director  determined  that 
renewal  of  this  EFP  will  not  affect 
species  listed  as  threatened  or 
endangered,  or  areas  that  are  critical 
habitat  for  these  species  under  the 
Endangered  Species  Act  in  a  way  that 
was  not  already  considered  in  previous 
formal  and  informal  section  7 
consultations. 

This  action  is  exempt  firom  review 
imder  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  7, 1995. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-20699  Filed  8-21-95;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tfie  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
5  p.m.  on  Friday,  September  29, 1995, 
at  the  Sheraton  Tara  Hotel,  Winter 
Harbor  Room,  363  Maine  Mall  Road, 
South  Portland.  Maine  04106.  The 
purpose  of  the  meeting  is  to  discuss  a 
project  proposal  on  discrimination 
against  language  minority  students. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Barney 
Berube,  207-287-5980,  or  Edward 
Darden.  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-378-8116).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  11, 1995. 
Caroi-L«e  Hurlay, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  95-20704  Filed  8-21-95;  8:45  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  5:30  p.m.  on  the  Thursday, 
September  14, 1995,  at  the  Javits  Federal 
BuililiHg,  Conference  Room,  26  Federal 
Plaza,  New  York,  New  York  10278.  The  - 
purpose  of  the  meeting  is  to  plan  and 
consider  a  project  proposal  on  fair 
housing  issues  with  a  briefing  on  the 
subject  by  invited  speakers. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Setsiiko 
Nishi,  718-951-5466,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 


and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  11, 1995. 
CuoKLee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20705  Filed  8-21-95;  8:45  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  5  p.m.  on  Wednesday. 
September  13. 1995.  at  the  Providence 
Marriott.  Charles  and  Orms  Streets, 
Providence,  Rhode  Island  02904.  The 
purpose  of  the  meeting  is  to  brief  the 
Committee  members  on  the  Commission 
and  national  Chairpersons'  conference 
and  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Ms.  Sarah  A. 
Murphy,  401-751-1851,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  11, 1995. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-20706  Filed  8-21-95;  8:45  am] 
BtLUNQ  COOE  tSSS-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Conunission  will  convene  at  10:00  a.m. 
and  adjourn  4:00  p.m.  on  Thursday, 
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September  28, 1995,  at  the  Charleston 
Marriott,  200  Lee  Street,  East, 
Charleston,  West  Virginia  25301.  The 
purpose  of  the  meeting  is  to  release  the 
report,  Rising  Racial  Tensions  in  Logan 
Coimty,  West  Virginia;  to  brief 
Committee  members  on  the  Commission 
and  the  national  Chairpersons' 
conference;  and  to  plan  future  activities. 
I   Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Cormnittee,  should  contact 
Committee  Chairperson  Joan  Hairston, 
304-752-3422,  or  Edward  Darden, 
Acting  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  wrill  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

i    DatedatWaBhington,[X:,  August  11, 1995. 
Carol-Lee  Hurley.     > 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  95-20707  Filed  8-21-95;  8:45  am) 

BILLING  COOE  6336-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  6, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Deisk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 

i    Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 

'  Regional  Office  Buildii^  3,  Washington, 
D.C. 20202-4651. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its" 
statutory  obUgations. 

The  E)irector,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

E>ated:  August  16, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited. 

Title:  Remedial  Education  In  Higher 
Education  Institutions 

Frequency:  Not-for-Profit  institutions. 

Reporting  Burden: 
Responses:  1. 
Burden  Hours:  430. 

Recordkeeping  burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  Purpose  is  to  obtain  a  national 
picture  about  the  extent  and 
characteristics  of  remedial  education 
at  the  college  level.  Information  will 
be  of  interest  to  federal  and  state 
poUcy  makers  as  they  consider  the 
appropriate  role  for  remedial 
education  in  higher  education. 
Respondents  v\dll  be  higher  education 
institutions. 

[FR  Doc.  95-20690  Filed  8-21-95;  8:45  am] 

BILUNO  COOE  400(M>1-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  The  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  6, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommvmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provides 
interested  Federal  agencies  Mid  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pubUc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  wdth  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  ONffi.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
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burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  August  16. 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group, 

OfiBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited. 
Title:  Distance  Education  Courses 

Offered  by  Higher  Education 

Institutions. 
Frequancy:  One  Time. 
Affected  Public:  Not  for  Profit 

institutions. 
Reporting  Burden: 

Responses:  1. 

Burden  Hours:  379. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  Purpose  is  to  obtain  basic 

national  information  about  higher 

education  institutions'  distance 

education  course  offerings. 

Information  will  provide  hi^er 

education  policy-makers  and 

administrators  will  data  to  infonn 

their  decisions  concerning  distance 

education  coivse  offerings. 

[FR  Doc.  95-20688  Piled  8-21-95;  8:45  am] 
BR.LINO  CODE  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTKM:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collation, 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  30, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 


Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommujoications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Sectoin 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Groups,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested  e.g., 
expedited;  (2)  Tide;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  August  16, 1995. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

0£Bce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Understanding  Classroom 
Instructional  Practices 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 
Responses:  1. 
Burden  Hours:  320. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  information  will  be  used 
to  help  NCES  improve  its  bank  of 
items,  instruments,  and  methods  for 
measuring  opportimity  to  learn.  Being 
able  to  portray  learning  experiences 
will  enable  NCEA  to  understand  more 
of  the  implications  of  its  findings 
about  student  achievement.  Teachers 
of  mathematics  in  grades  8  to  10  in  3 


school  districts  will  complete  these 
instruments. 

(PR  Doc.  95-20689  Filed  8-21-95;  8:45  am) 
MUINQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1 92-002,  et  al.] 

National  Power  Management 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  14, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Power  Management 
Company 

[Docket  No.  ER95-192-002] 

Take  notice  that  on  July  28, 1995, 
National  Power  Management  Company 
(National  Power)  filed  certain 
information  as  required  by  the 
Commission's  January  4, 1995,  order  in 
Docket  No.  ER95-192-000.  Copies  of 
National  Power's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  Wisconsin  Public  Power  Inc. 
SYSTEM  and  Menasha  Electric  and 
Water  Utility  v.  Wisconsin  Electric 
Power  Company 

(Docket  No.  EL95-68-0001 

Take  notice  that  on  August  2, 1995, 
The  Wisconsin  Pubhc  Power  Inc. 
SYSTEM  (WPPI)  and  the  Menasha 
Electric  Water  UtiUty  jointly  filed  a 
complaint  under  Section  206  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 
§824e,  alleging  that  the  rates  and 
certain  terms  and  conditions  in  the 
Conjunctive  Transmission  Service 
Agreement  (CTSA)  between  WPPI  and 
Wisconsin  Electric  Power  Company 
(WEPCO)  are  unjtist,  unreasonable, 
unduly  discriminatory  and  contrary  to 
the  public  interest.  The  CTSA  is  Rate 
Schedule  FERC  No.  66.  The 
Complainants  request  that  the 
Commission  institute  an  investigation 
and  hearing  and  determine  that  the 
challenged  provisions  are  unjust, 
unreasonable  and  unduly 
discriminatory;  fix  just  and  reasonable 
rates;  and  establish  a  refund  effective 
date  not  later  than  sixty  days  after  the 
filing  of  WPPI's  complaint. 

The  complaint  alleges  that  the  rates 
for  WPPI's  conjimctive  transmission 
service  under  the  CTSA  are  double  the 
rates  for  network  transmission  service 
that  WPPI  provides  to  itself  and  to  non-   * 
WPPI  transmission  customers.  The 
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complainants  assert  that  the  CTSA's 
rates,  its  moratoriiun  against  any 
changes  therein  until  November  1, 1996, 
and  its  regulatory-out  clause  and  related 
provisions,  violate  the  Commission's 
comparability  principles  governing 
transmission  access  and  were  imposed 
by  WEPCO's  exercise  of  monopoly 
power  over  transmission  to  WPPI 
member-customers  in  WEPCO  territory. 

Comment  date:  September  13, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Duke  Po%ver  Company 

(Docket  No.  ER95-76O-0001 

Take  notice  that  on  August  8, 1995, 
Duke  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Company 

[Docket  No.  ER95-140O-000] 
Take  notice  that  on  July  20, 1995, 

Southern  California  Edison  Company 

tendered  for  filing  a  Notice  of 

Cancellation  of  FERC  Rate  Schedule 

Nos.  247.17  and  247.18. 
Comment  date:  August  28, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Company 

IDocket  No.  ER95-1453-0001 

Take  notice  that  on  July  31, 1995, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
Network  Integration  Service 
Transmission  Tariff.  Commonwealth 
proposes  that  the  tariff  become  effective 
on  September  29, 1995. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of 
Oklahoma  Southwestern  Electric  Power 
Company 

(Docket  No.  ER95-1 464-000) 

Take  notice  that  on  August  1, 1995. 
Public  Service  Company  of  Oklahoma 
and  Southwestern  Electric  Power 
Company  (collectively  the  Companies), 
tendered  for  filing  a  revised  Exhibit  A 
to  the  coordination  transmission  service 
agreement  between  companies  and 
NorAm  Energy  Services,  Inc.  (NorAm). 

The  Companies  request  that  the  filing 
be  accepted  to  become  effective  as  of 
July  13, 1995,  and  have  therefore 
requested  waiver  of  the  Commission's 
notice  requirements. 

A  copy  of  the  filing  has  been  sent  to 
NorAm,  the  Louisiana  Public  Service 
Commission  and  the  Oklahoma 
Corporation  Commission. 


Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Illinois  Light  Company 

[Docket  No.  ER95-1469-000] 

Take  notice  that  on  July  31, 1995, 
Central  Illinois  Light  Company  (QLCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  and  Central  Illinois  Public 
Service  Company,  tendered  for  filing 
with  the  Commission  a  revised  Index  of 
Customers  and  a  signed  Service 
Agreement  under  the  Coordination 
Sales  Tariff  approved  on  April  25, 1995. 

QLCO  is  requesting  a  waiver  of  the 
notice  period  to  the  extent  necessary  to 
allow  the  Service  Agreement  to  be 
effective  on  June  5, 1995. 

Copies  of  the  filing  were  served  on  the 
customer  and  the  Illinois  Commerce 
Commission. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Pow«r  Company 

[Docket  No.  ER95-1472-0001 

Take  notice  that  on  August  2, 1995, 
New  England  Power  Company  (NEP), 
tendered  for  filing  proposed 
supplements  to  five  Municipal  Power 
Contracts: 

(1)  Unit  Power  Contract  dated  January 
13, 1994,  with  the  Towrn  of  Holden 
Mimicipal  Light  Department; 

(2)  Unit  Power  Contract  dated  January 
26, 1994,  Mfith  the  North  Attleborough 
Electric  Department; 

(3)  Unit  Power  Contract  dated  January 
11, 1994,  with  the  Hingham  Municipal 
Light  Plant; 

(4)  Unit  Power  Contract  dated  January 
13, 1994,  with  the  Groton  Electric  Light 
Department;  and 

(5)  Unit  Power  Contract  dated  January 
14, 1994,  with  the  Middleton  Mimidpal 
Light  Department. 

NEP  states  that  the  purpose  of  this 
filing  is  to  establish  the  rate  of  return  on 
common  equity  that  may  be  charged 
under  the  contracts.  NEP  requests  that 
its  proposed  rate  of  return  become 
effective  on  the  later  of  October  1, 1995 
or  the  first  day  of  the  calendar  month 
following  the  date  of  commencement  of 
operations  at  the  repowered  Manchester 
Street  facility. 

NEP  states  that  copies  of  its  filing 
have  been  provided  to  the  five 
municipal  purchasers  and  to  state 
regulatory  authorities  in  Massachusetts 
and  Rhode  Island. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Maine  Public  Service  Company 

(Docket  No.  ER95-1473-0O0i 

Take  notice  that  on  August  2, 1995, 
Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  tariff. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Docket  No.  ER95-1475-0001 

Take  notice  that  on  August  3, 1995, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  Centralia  Standby  Service 
Agreement  dated  June  27, 1995 
(Agreement),  among  PacifiCorp,  The 
Washington  Water  Power  Company 
(WWP),  Portland  General  Electi-ic 
Company  (PGE),  Puget  Sound  Power  & 
Light  Company  (Puget),  City  of  Seattie, 
City  of  Tacoma,  Public  Utility  District 
No.  1  of  Snohomish  County,  Public 
Utility  District  No.  1  of  Grays  Harbor 
County  and  the  Bonneville  Power 
Administration  (Bonneville). 

PacifiCorp  is  filing  the  Agreement  on 
behalf  of  itself  and  the  other 
jurisdictional  utilities  become  of  the 
return  of  standby  energy  Provisions 
contained  therein.  Included  in 
PacifiCorp's  filing  is  a  Certificate  of 
Concurrence  dated  August  2,  1995  on 
behalf  of  PGE.  WWP  and  Puget  will  be 
submitting  Certificate  of  Concurrence  in 
support  of  PacifiCorp's  filing.  An 
October  1, 1995  effective  date  is 
requested. 

Copies  of  this  filing  were  supplied  to 
WWP,  PGE,  Puget,  Bonneville,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utililty 
Commission  of  Oregon. 

Copies  may  be  obtained  bom 
PacifiCorp's  Regulatory  Administration 
Department  Bulletin  Board  System 
through  a  person  computer  by  calling 
(503)  464-6122  (9600  baud,  8  bits,  no 
parity,  1  stop  bit). 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER95-1463-0001 

Take  notice  that  on  August  1, 1995, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
proposed  amendment  to  its  Contract  for 
Interconnections  and  Transmission 
Service  (Contract)  with  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State),  as 
contained  in  PubUc  Service's  Rate 
Schedule  FERC  No.  24.  Under  the 
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proposed  amendment.  Public  Service  is 
seeking  to  revise  the  points  of  delivery 
associated  with  the  transmission  service 
Tri-State  provides  pursuant  to  Article  8 
of  the  Contract.  This  proposed 
amendment  will  have  no  impact  on  the 
rates  or  revenues  collected  for  service 
under  this  rate  schedule. 

Public  Service  requests  an  effective 
date  of  August  1, 1995,  for  the  proposed 
amendment. 

Copies  of  the  filing  were  served  upon 
Tri-Stiite  and  the  state  jiuisdictional 
regulator  (The  Public  UtiUties 
Commission  of  the  State  of  Colorado). 

Comment  date;  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Stamdard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-20715  Filed  8-21-95;  8:45  am) 

BILUNG  CODE  a717-01-P 

[Docket  No.  CP9S-605-000] 

Southern  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  North  Main  Line  System 
Expansion  Project  and  Request  for 
Comntent^  on  Environmental  Issues 

August  16, 1995. 

The  Staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discxiss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  North  Main 
Line  System  Expansion  Project. '  This 


EA  will  be  used  by  the  Commission  in 
its  decision-making  prQlcess  to 
determine  whether  an  environmental 
impact  statement  is  necessary  and 
whether  to  approve  the  project. 

Summary  of  the  Proposed  Project 

Southern  Natural  Gas  Company 
(Southern)  proposes  to  construct, 
install,  modify,  and  operate  compressor 
stations,  meter  stations,  and  related 
appurtenant  facilities.  Specifically, 
Southern  requests  Commission 
authorization  to: 

•  Construct  a  new  5,680-horsepower 
(hp)  East  Tuscaloosa  Compressor 
Station  at  milepost  286.24  of  the  North 
Main  Line  at  the  border  of  Tuscaloosa 
and  Jefferson  Counties,  Alabama; 

•  Add  a  1,452-hp  turbine  compressor 
to  the  existing  Pell  City  Compressor 
Station  at  milepost  352.478  of  the  North 
Main  Line  in  St.  Clair  County,  Alabama; 

•  Uprate  an  existing  turbine 
compressor  from  1,080  hp  to  1,200  hp 
at  the  existing  DeArmanville 
Compressor  Station  at  milepost  380.629 
of  the  North  Main  Line  in  Calhoun 
Coimty,  Alabama; 

•  Add  compressor  unloaders  to  two 
engine  units  at  the  existing  Tarrant 
Compressor  Station  at  milepost  321.947 
of  the  North  Main  in  Jefferson  County, 
Alabama; 

•  Increase  operating  pressLu«  at  the 
(1)  Dora  Meter  Station  at  milepost 
11.281  of  the  Cordova  Branch  Line  in 
Walker  County,  Alabama,  and  (2) 
Gadsden  Branch  Line  in  St.  Clair 
County,  Alabama;  and 

•  Install  overpressure  protection  at 
the  existing: 

1.  Ashville  Meter  Station  at  milepost 
16.2  of  the  Gadsden  Branch  Line  in  St. 
Clair  County,  Alabama; 

2.  Boaz  No.  2  Meter  Station  at 
milepost  25.12  of  the  Gadsden  Branch 
Line  in  Etowah  County,  Alabama; 

3.  Gadsden  No.  5  Meter  Station  at 
milepost  25.12  of  the  Gadsden  Branch 
Line  in  Etowah  County,  Alabama; 

4.  Marshall  No.  1  Meter  Station  at 
milepost  27.42  of  the  Gadsden  Branch 
Line  in  Etowah  Country,  Alabama; 

5.  Gadsden  No.  4  Meter  Station  at 
milepost  31.292  of  the  Gadsden  Branch 
Line  in  Etowah  County,  Alabama;  and 

6.  Gadsden  No.  1  Meter  Station  at 
milepost  33.309  of  the  Gadsden  Branch 
Line  in  Etowah  County,  Alabama. 

7.  Ragland  Branch  Line  Tie-in  at 
milepost  9.233  and  Siberton  Tap  Line 
Tie-in  at  milepost  27.318  of  the  Gadsden 
Branch  Line  in  St.  Clair  and  Etowah 
Counties,  Alabama. 


The  general  location  of  the  project 
facilities  and  specific  locations  for 
facilities  are  shown  in  appendix  1.^ 

Land  Requirements 

Southern  indicates  that  65  to  70  acres 
of  additional  and  would  be  required  for 
the  new  compressor  station.  All  other 
construction  activities  would  occur 
within  the  existing  rights-of-way  and 
existing  compressor  stations  and  would 
not  require  additional  land. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the  proposed 
abandonment  under  these  general 
headings: 

•  Soils. 

•  Cultiual  resources. 

•  Water  resources  and  wetlands. 

•  Public  safety. 

•  Air  and  noise  quality. 

•  Endangered  and  threatened  species. 

•  Vegetation. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Oiu"  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 


'  Southern  Natural  Gas  Company's  application 
was  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulationa. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Conunission's  Public  Reference 
and  Files  Maintenance  Branch,  Room  3104.  941 
North  Capitol  Street,  NE.,  Washington.  DC  20426. 
or  call  (202)  208-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 
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landowners,  newspapers,  libraries,  and 
the  Conunission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issue 

We  have  already  identified  one  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Southern: 

The  proposed  compressor  station  and 
additional  compression  proposed  at  the 
existing  compressor  stations  may 
increase  ambient  noise  levels. 

Keep  in  mind  that  this  is  a 
preliminary  issue.  Issues  may  be  added, 
subtracted,  or  changed  based  on  your 
comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  yoiu" 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capital  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP95-505- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Herman  K.  Der,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE.,  Room  7312, 
Washington,  DC  20426;  and 

•  Man  your  comments  so  that  they 
will  be  received  in  Washington,  EXZ  on 
or  before  September  15, 1995. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  from  Mr. 
Herman  K.  Der  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 


file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Herman  K.  Der,  EA  Project  Manager,  at 
(202) 208-0896. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-20710  Filed  8-21-95;  8:45  am) 
BiLLiNa  CODE  cnr-oi-M 


Notice  of  Application  Filed  With  the 
Commission 

August  16, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
writh  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  Nos.:  4678-019  and  4679- 
022. 

c.  Date  Filed:  ]uly  12, 1995. 

d.  Applicant:  Power  Authority  of  the 
State  of  New  York. 

e.  Name  of  Projects:  Crescent  k 
Vischer  Ferry. 

f.  Location:  On  the  Mohawk  River  in 
Albany,  Saratoga,  and  Schenectady 
Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles 
Lipsky,  Vice  President  and  Chief 
Engineer,  Power  Generation,  Power 
Authority  of  the  State  of  New  York,  123 
Main  Street,  White  Plains,  NY  10601, 
(914) 681-6200. 

i.  FERC  Contact:  Timothy  Welch, 
(202) 219-2666. 

j.  Comment  Date:  September  11, 1995. 

k.  Description  of  Amendment:  The 
Power  Authority  of  the  State  of  New 
York  (licensee)  seeks  to  modify  article 
41  for  the  Crescent  (Project  No.  4678)  ^ 
and  Vischer  Ferry  (Project  No.  4679) 
project  licenses.  Article  41  of  the 
respective  licenses  require  that  the 
licensee  operate  the  project  so  that  at 
inflows  between  the  required  minimum 
flows  and  3.250  cubic  feet  per  second 
(cfs),  when  flashboards  are  installed  at 
each  project  during  the  navigation 
season  (generally  mid-May  to  mid- 


November),  the  licensee  is  allowed  to 
pond  water  within  the  limits  of  the 
flashboards  (12  inches  at  Crescent  and 
13.5  inches  at  Vischer  Ferry).  Article  41 
requires  the  licensee  to  operate  in  a  run- 
of-river  mode  at  inflows  greater  than 
3.250  cfs.  The  licensee  seeks  to  amend 
article  41  to  allow  it.  from  May  15 
through  July  31  and  September  1 
through  November  10,  to  pond  flows  at 
inflows  greater  than  3,250  cfs  so  that  it 
can  store  water  (rather  than  spilling) 
until  enough  water  is  available  to 
operate  its  Francis  turbines  only  at 
maximum  hydraulic  capacity,  the 
licensee  is  required  to  operate  the 
turbines  in  only  at  maximum  hydraulic 
capacity  to  provide  safe  fish  passage  for 
adult  and  juvenile  blueback  herring.  , 
The  licensee  would  continue  to  limit 
the  total  drawdown  of  the  project 
reservoirs  to  12  inches  at  Qescent  and 
13.5  inches  at  Vischer  Ferry. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
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not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presimied  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-20716  Filed  8-21-95;  8:45  ami 

BiujNQ  CODE  vm-m-u 

[Doclwt  No.  PR96-10-000I 

Enogex  Inc.;  Notice  Granting  Late 
Interventions 

August  16, 1995. 

Motions  to  intervene  in  the  above- 
captioned  proceeding  were  due  on  May 
19, 1995.  dklahoma  Independent 
Petroleum  Association:  Premier  Gas 
Company,  A  Division  of  Continental 
Ohlling  Company,  Inc.;  Twister 
Transmission  Company;  and  Universal 
Resources  Corporation  each  filed  late 
motions  to  intervene.  No  party  filed  an 
answer  in  opposition  to  the  respective 
late  motions  to  intervene. 

Each  of  the  petitioners  appears  to 
have  a  legitimate  interest  under  the  law 
that  is  not  adequately  represented  by 
other  parties.  Granting  the  late 
interventions  will  not  cause  a  delay  or 
prejudice  any  other  party.  It  is  in  the 
public  interest  to  allow  each  of  the 
petitioners  to  appear  in  this  proceeding. 
Accordingly,  good  cause  exists  for 
granting  each  of  the  late  interventions. 

Pursuant  to  section  375.302  of  the 
Commission's  regulations  (18  CFR 
375.202),  the  petitioner  is  permitted  to 
intervene  in  this  proceeding  subject  to 
the  Commission's  Rules  and  Regulations 
under  the  Natural  Gas  Act,  15  U.S.C. 
§§  717-717(W).  Participation  of  the  late 
intervenors  shall  be  limited  to  matters 
set  forth  in  their  respective  motions  to 
intervene.  The  admission  of  each  of  the 
late  intervenors  shall  not  be  construed 
as  recognition  by  the  Commission  that 
the  intervenor  might  be  aggrieved  by 
any  order  entered  in  this  proceeding. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  95-20717  Filed  8-21-95;  8:45  am] 

BiLUNO  COOE  •TIT-ei-H 


pocket  Nos.  RP95-88-002.  RP95-1 12-009. 
and  RP95-396-000) 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Motion  Filing  and  Shortened 
Response  Time 

August  16, 1995. 

Take  notice  that  on  August  14, 1995, 
Indicated  Shippers,  pursuant  to  Rule 
212  of  the  Commission's  Rules  of 


Practice  and  Procedure,  18  CFR  385.212, 
submitted  an  emergency  motion  for 
postponement  of  implementation  of  the 
production  area  daily  variance  charge 
contained  in  the  FERC  Gas  Tariff  of 
Teimessee  Gas  Pipeline  Company 
(Tennessee)  pending  Commission  action 
on,  Tennessee's  implementation  of  the 
July  25, 1995  stipulation  and  agreement 
filed  in  the  captioned  proceeding. 
Indicated  Shippers  requested  a 
shortened  answer  period. 

Indicated  Shippers  states  that  copies 
of  the  motion  have  been  served  to  all 
parties. 

Any  person  desiring  to  file  answers  to 
the  motion  should  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  Rule  213 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  answers  should  be 
filed  on  or  before  August  24, 1995. 
Lois  D.  CaslwII.. 
Secretary. 
[FR  Doc.  95-20718  Piled  8-21-95:  8:45  am] 

BtLUNQ  COOE  SnT-OI-M 


[Dodcet  No.  RP95-13»-00(q 

Williams  Natural  Gas  Company;  Notice 
of  Rescheduled  Informal  Settlement 
Conference 

August  16,  1995. 

Take  notice  that  the  informal 
conference  previously  scheduled  in  this 
proceeding  for  Thursday,  August  31, 
1995,  at  10:00  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket,  is  rescheduled 
for  September  7,  1995,  at  10:00  a.m.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., ' . 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  Donald  A.  Heydt  at  (202)  208- 
0740. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-20719  Filed  8-21-95;  8:45  am) 

BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5283-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee;  Open 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  will  meet  on  September  7-6, 
1995,  at  the  Environmental  Protection 
Agency's  Washington  Information 
Center,  Conference  Room  17,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
meeting  agenda  includes:  (1)  discussion 
with  Deputy  Administrator  Fred  Hansen 
on  the  Agency's  move  toward 
Community-Based  Environmental 
Protection  and  the  role  of  science  in  that 
approach;  (2)  review  of  portions  of  the 
Agency's  draft  doctmient,  "Proposed 
Environmental  Goals  for  America  with 
Benchmarks  for  the  Year  2005";  and  (3) 
planning  for  Fiscal  Year  1996.  "The 
committee  will  meet  beginning  at  8:30 
a.m.  each  day,  and  ending  no  later  than 
5:00  p.m.  The  meeting  will  be  open  to 
the  public,  but  seating  will  be  on  a  first- 
come  basis. 

Background:  The  Environmental 
Goals  Project  is  an  EPA  effort  to  define 
national  environmental  goals  and 
benchmarks  by  which  to  measure 
progress  toward  achieving  those  goals. 
In  1994,  a  series  of  nine  public 
roundtables  were  held  in  cities  around 
the  country  to  receive  input  on  the 
nation's  goals  for  the  environment.  The 
draft  document,  "Proposed 
Environmental  Goals  for  America  with 
Benchmarks  for  the  Year  2005," 
siuiunarizes  the  Agency's  proposals  for 
long-range  goals  and  measurable  10-year 
benchmarks.  Following  review  by  other 
federal  agencies  and  the  SAB,  the 
dociunent  will  be  distributed  for  public 
review,  including  a  series  of  public 
roundtables  in  early  1996.  Concurrent 
with  final  federal  agency  review  of  the 
document,  the  SAB  has  been  asked  to 
review  the  goals  and  benchmarks  and 
evaluate  the  following:  (a)  are  the  long- 
range  goals  technically  meaningful  and 
achievable?  (b)  will  the  goals,  if  met, 
result  in  a  healthy  and  economically 
secure  populace  and  a  healthy 
environment?  (c)  are  the  milestones 
appropriate  for  gauging  progress  toward 
the  goals?  (d)  do  the  milestones,  taken 
together,  adequately  cover  the  range  of 
technical  considerations  for  each  goal? 
and,  (e)  what  other  milestones  should  be 
considered,  and  is  data  currently 
available  to  allow  their  use? 
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In  accepting  the  charge,  the  SAB 
agreed  to  establish  a  special 
subcommittee  of  the  &(ecutive 
Committee,  with  representatives  of  the 
relevant  standing  committees  of  the 
SAB,  to  review  the  draft  document. 
EPEC's  review  of  the  draft  document  on 
September  7-8  will  serve  as  input  to  the 
Executive  Committee's  Environmental 
Goals  Subcommittee. 

Additional  Information:  To  obtain  a 
meeting  agenda,  contact  Ms.  Constance 
Valentine,  Science  Advisory  Board,  401 
M  Street,  SW  (1400F),  Washington,  DC 
20460,  telephone  (202)  260-6552,  FAX 
(202)  260-7118,  or  via  the  Internet  at 
valentine.connie@epamail.epa.gov.  To 
obtain  a  copy  of  the  draft  document, 
"Proposed  Environmental  Goals  for 
America  with  Benchmarks  for  the  Year 
2005,"  please  contact  Judith  Koontz, 
Office  of  Administration  and  Resources 
Management,  US  EPA,  401  M  Street, 
SW.,  Mail  Code  3102,  Wa^ington.  DC 
20460,  telephone  (202)  260-8608. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Committee  regarding 
any  of  the  topics  on  the  agenda  must 
notify  Stephanie  Sanzone,  Designated 
Federal  Officer  for  EPEC,  no  later  than 
September  1, 1995,  at  telephone  (202) 
260-6557,  FAX  (202)  260-7118,  or  via 
the  INTERNET  at 

sanzone.stephanie@epamail.epa. gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  Oral  presentations  will 
be  limited  to  five  minutes.  Written 
comments  (at  least  30  copies)  may  be 
submitted  to  Ms.  Sanzone  up  until  the 
time  of  the  meeting. 

Dated:  August  11, 1995. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(PR  Doc.  95-20766  Filed  8-21-95;  8:45  am] 
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IOPFTS-00174;  FRL-4974-71 

Toxics  Release  Inventory  Phase  3; 
Chemical  Use;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  will  hold  a  2-day  public 
meeting  to  receive  public  comments  on 
whether  to  expand  the  reporting 
requirements  of  the  Toxics  Release 
Inventory  (TRI)  to  include  chemical  use 
data. 

DATES:  The  meeting  will  take  place  on 
September  19  and  20, 1995,  at  9  a.m.  at 
Waterside  Towers,  Conference  Room, 
907  6th  St.  SW.,  Washington,  DC  20024. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
Toxic  Substances  Control  Act  Hotline, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  7408,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460,  Telephone:  (202)  554-1404, 
e:mail:  TSCA-Hotline@epamail.epa.gov. 
Attention:  Administrative  Record  No. 
AR128. 

SUPPLEMENTARY  INFORMATION:  On  August 
8, 1995,  the  President  issued  Executive 
Order  12969  (EO)  which  requires  that 
companies  providing  supplies  and 
services  to  the  Federal  Government 
shall  be  in  compliance  with  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
the  Pollution  Prevention  Act  of  1990 
(PPA).  According  to  the  EO,  these  acts 
"established  programs  to  protect  public 
health  and  the  environment  by 
providing  the  public  with  important 
information  on  the  toxic  chemicals 
being  released  into  the  air,  land  and 
water  in  their  communities  by 
manufacturing  facilities."  In  a 
memorandum  to  the  Administrator  of 
the  U.S.  Environmental  Protection 
Agency  and  the  Heads  of  Executive 
Departments  and  Agencies  dated  August 
8, 1995,  the  President  directed  the 
Administrator  to  develop  and 
implement  "an  expedited,  open  and 
transparent  process  for  consideration  of 
reporting  under  EPCRA  on  information 
on  the  use  of  toxic  chemicals  at 
facilities,  including  information  on  mass 
balance,  materials  accounting,  or  other 
chemical  use  data,  pursuant  to  section 
313(b)(l)(A)of  EPCRA. ...  EPA  shall 
report  on  the  progress  of  this  effort  by 
October  1, 1995,  with  a  goal  of  obtaining 
sufficient  information  to  be  able  to  make 
informed  judgements  concerning 
implementation  of  any  appropriate 
program." 

EPA  began  a  review  process  last  year 
and  on  September  2, 1994,  the  Agency 
made  available  to  the  public  an  issues 
paper  entitled  "Expansion  of  the  Toxics 
Release  Inventory  (TRI)  to  gather 
chemical  use  information:  TRI-Phase  3: 
Use  Expansion."  The  paper  was  used  to 
provide  an  overview  of  the  issues  which 
include  input  data  such  as  the  quantity 
of  chemicals  brought  onsite,  and  out-put 
data  such  as  the  quantity  consumed  and 
the  quantity  sent  off-site  in  products. 
EPA  also  sought  to  explore  the  issue  of 
adding  occupational  demographics  data 
elements  to  the  TRI;  the  number  of 
workers  potentially  exposed  to  a 
chemical,  and  whether  or  not 
occupational  exposure  monitoring  has 
been  performed.  The  issues  paper 
served  as  the  basis  for  discussion  at  a 


public  meeting  held  on  September  28, 
1994. 

EPA  has  reviewed  comments  fi-om  the 
meeting,  evaluated  a  variety  of  the 
issues  mentioned  and  has  produced  an 
updated  issues  paper.  The  purpose  of 
the  second  paper  is  to  report  back  to 
stakeholders,  to  draw  preliminary 
conclusions  on  some  issues,  to  focus 
attention  to  important  unresolved 
questions,  and  to  provide  a  focus  for 
discussion  at  the  September  19-20, 1995 
public  meeting.  Copies  of  this  paper 
will  be  available  Tuesday,  September  5, 
1995,  bom  the  address  and  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Oral  statements 
will  be  scheduled  on  a  first -come,  first- 
served  basis  by  calling  the  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  EPA  encourages 
meeting  participants  to  provide  written 
statements  and  to  submit  the  statements 
in  advance  of  the  meeting.  In  order  to 
schedule  speakers  and  accommodate 
attendees,  please  contact  EPA  under  FOR 
FURTHER  INFORMATION  CONTACT  by 
September  12, 1995. 

List  of  Subjects 

Environmental  protection. 
Community  right-to-loiow. 

Dated:  August  16. 1995. 
Susan  B.  Hazen, 

Director,  Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  95-20763  Filed  8-21-95;  8:45  am] 

BILUNG  COOE  6SC0-S0-F 

[FRL-6282-7] 

Public  Meetings  of  the  Storm  Water 
Piiase  II  Advisory  Subcommittee  and 
the  UrtMn  Wet  Weather  Flows  Advisory 
Committee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  two  separate  public 
meetings:  (1)  The  Storm  Water  Phase  n 
Advisory  Subcommittee  meeting  on 
September  11  and  12, 1995,  and  (2)  the 
Urban  Wet  Weather  Flows  Advisory 
Committee  (UWWF)  meeting  on 
September  20  and  21, 1995.  These 
meetings  are  open  to  the  public  without 
need  for  advance  registration.  The  Phase 
n  Subcommittee  is  a  subcommittee  to 
the  UWWF  Advisory  Committee.  Phase 
n  of  the  storm  water  program  generally 
addresses  storm  water  discharges  from 
commercial,  retail,  light  industrial,  and 
institutional  facilities,  construction 
activities  under  five  acres,  and  from 
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municipal  separate  storm  sewer  systems 
of  less  than  100,000.  The  Phase  U 
Advisory  Subcommittee  will  discuss  (1) 
substantive  issues  related  to  developing 
a  comprehensive  Phase  n  program;  (2) 
procedural  issues  related  to  future 
Subcommittee  meetings;  (3)  goals, 
objectives,  and  desired  outcomes  of  the 
Subcommittee;  and  (4)  information 
needs  for  future  discussions.  The 
Subcommittee  will  also  discuss 
coordination  with  the  UWWF  Advisory 
Committee.  The  UWWF  Advisory 
Committee  will  continue  discussion  of 
substantive  issues  including:  (1)  water 
quality  based  requirements,  control 
technologies,  financial  capability,, 
monitoring,  and  environmental 
measures  of  success;  (2)  reports  firom  the 
work  groups  on  Storm  Water  Phase  I, 
Water  Quality  Criteria  and  Watershed 
Approach:  (3)  goals,  objectives,  and 
desired  outcomes  of  the  Committee;  and 
(4)  information  needs  for  futiue 
discussions.  The  Committee's  agenda 
will  also  include  a  status  report  on  the 
SSO  Subcommittee  and  the  Storm  Water 
Phase  n  Subcommittee. 

DATES:  The  Phase  n  meeting  will  be 
held  on  September  11  and  12, 1995.  The 
September  11th  meeting  will  begin 
promptly  at  10:00  a.m.  EST  and  end  at 
approximately  5:45  p.m.  On  September 
12th,  the  meeting  will  begin  at  8:30  a.m. 
and  end  at  approximately  5:00  p.m..  The 
UWWF  Advisory  Committee  meeting 
will  be  held  on  September  20  and  21, 
1995.  On  the  20th,  the  meeting  will 
begin  at  approximately  8:30  a.m.  EST 
and  run  until  about  5:00  p.m.  On  the 
21st,  the  meeting  will  run  from  about 
8:30  a.m.  until  completion. 

ADDRESSES:  The  Phase  II  meeting  will  be 
held  at  the  Sheraton  Crystal  City  Hotel 
Arhngton,  1800  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 
The  hotel  telephone  number  is  (703) 
486-1 1 1 1 .  The  UWWF  Advisory 
Committee  meeting  wiH  be  held  at  the 
Rosslyn  Holiday  Inn/West  Park  Hotel. 
1900  N.  Fort  Myer  Drive  Arlington. 
Virginia  22209.  The  hotel  telephone 
number  is  (703)  887-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Mazakas,  Storm  WaterPhase  n 
Matrix  Manager,  Office  of  Wastewater 
Management,  at  (202)  260-6599.  For  the 
UWWF  Advisory  Committee  meeting, 
contact  William  Hall,  Matrix  Manager, 
Office  of  Wastewater  Management,  at 
(202)  260-1458,  or  Internet: 
hall.william@epamail.epa.gov. 


Dated:  August  16, 1995. 
Michael  B.  Cook. 

Director,  Office  of  Wastewater  Management, 
Designated  Federal  Official. 

[FR  Doc.  95-20762  Filed  8-21-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

First  Public  Safety  Wireless  Advisory 
Committee 

AGENCIES:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  Larry  Irving, 
Assistant  Secretary  for  Communications 
and  Information,  and  the  Federal 
Commimications  Commission  (FCC), 
Reed  E.  Himdt,  Chairman. 
ACTION:  Notice  of  Advisory  Committee 
Establishment.  NTIA  and  FCC 
Annoimce  First  Public  Safety  Wireless 
Advisory  Committee  Meeting. 

summary:  The  NTIA  and  the  FCC  have 
established  a  Public  Safety  Wireless 
Advisory  Committee  to  prepare  a  final 
report  to  advise  the  NTIA  and  the  FCC 
on  operational,  technical  and  spectrum 
requirements  of  Federal,  state  and  local 
Public  Safety  entities  through  the  year 
2010.  The  establishment  of  the 
committee  is  in  the  public  interest.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  as 
amended,  this  notice  also  advises 
interested  persons  of  the  initial  meeting 
of  the  Public  Safety  Wireless  Advisory 
Committee. 

DATES:  September  11, 1995;  10:00  a.m. 
to  5:00  p.m. 

ADDRESSES:  Postal  Square  Museum 
Building;  2  Massachusetts  Avenue.  N.E., 
Washington,  D.C.  20002. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  first  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming  Remarks 

2.  Approval  of  Agenda 

3.  Committee  Charter  and  other 

Administrative  Matters 

4.  Steering  Committee/Subcommittees 

5.  Work  Program/Organization  of  Work 

6.  Meeting  Schedule 

7.  Agenda  for  Next  Meeting 

8.  Other  Business 

9.  Closing  Remarks 

The  Subcommittees  of  the  Public 
Safety  Wireless  Advisory  Committee 
will  have  an  open  membership.  All 
interested  parties  are  invited  to  attend 
and  to  participate  in  the  Advisory 
Committee  processes  and  its 
Subcommittees'  meetings.  This  policy 
Will  ensujre  balanced  participation.  To 
attend  the  first  meeting  of  the  Public 


Safety  Wireless  Advisory  Committee 
and  its  Steering  Committee,  please 
RSVP  to  Deborah  Richardson-Behlin  of 
the  Wireless  Telecommunications 
Bureau  of  the  FCC  on  or  before  August 
31,  1995,  by  calling  (202)  418-0650, 
faxing  (202)  418-2643,  or  replying  by  E- 
mail  at  dbehlin@fcc.gov.  Please  provide 
your  name,  the  organization  you 
represent,  your  phone  number  and  fax 
number  when  you  RSVP.  This  RSVP  is 
for  the  purpose  of  determining  the 
number  of  people  who  will  attend  this 
first  meeting,  and  distributing  passes  to 
attendees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Donald  Speights,  NTL\  (202- 
482-1652),  or  John  J.  Borkowski,  FCC 
(202-418-0680),  Co-Designated  Federal 
Officers  of  the  Public  Safety  Wireless 
Advisory  Committee.  You  may  also 
obtain  more  information  from  the 
Internet  at  the  Public  Safety  Wireless 
Advisory  Committee  homepage  (http:// 
pswac.ntia.doc.gov.). 

Federal  Communications  Commission. 
Robert  H.  McNumara, 

Qiief,  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau. 

(FR  Doc.  95-20790  Filed  8-21-95;  8:45  am) 

MLUNO  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  piusuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  IXII  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011330-006 
Title:  Information  System  Agreement 
Parties: 

P&O  Containers,  Ltd. 

American  President  Lines,  Ltd. 

Sea-Land  Service,  Inc. 

A.P.  MoUer-Maersk  Line 

Crowley  Maritime  Corporation 

Hapag-Uoyd  Aktiengesellschaft 
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Orient  Overseas  Container  Line,  Inc. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Nedlloyd  (USA)  Corp. 

Kawasaki  Kisen  Kaisha,  Ltd. 
Synopsis:  The  proposed  amendment 

clarifies  Article  7 — Membership, 

Withdrawal,  Readmission,  and 

Expulsion  regarding  Agreement 

membership  fees  and  dues.  It  also 

modifies  the  structure  of  the 

Executive  Committee  as  set  forth 

imder  Article  8 — Voting. 
Agreement  No.:  203-011510 
Title:  West  African  Discussion 

Agreement 
Parties: 

Members  of  the  American  West 
African  Freight  Conference 

Atlantic  Bulk  Carriers  Limited 

Delmas  AAEL,  Inc. 

Farrell  Lines,  Inc. 

Maersk  Line 

Torm  West  Africa  Line 

Wilhelmsen  Lines  A/S 

Interglobal  Shipping  Company,  Ltd. 
Universal  Africa  Line 
Synopsis:  The  proposed  Agreement 
autiiorizes  the  parties  to  discuss 
tariffs,  rates,  service  items,  rules  and 
regulations,  charges,  conditions  an 
practices,  and  service  contracts  in  the 
trade  between  U.S.  Atlantic  and  Gulf 
Coast  ports  and  inland  U.S.  points  via 
such  ports  on  the  one  hand,  and  West 
African  ports  in  the  range  between  the 
Southern  border  of  Western  Sahara 
and  the  Northern  border  of  Namibia, 
and  coastal  and  interior  points  in 
Africa  served  via  such  ports,  and 
ports  and  points  in  the  Cape  Verdes 
Islands  in  the  Atlantic  Ocean  and 
Fernando  Po  San  Thome  and  Principe 
in  the  Gulf  of  Guinea,  on  the  other 
hand.  Adherence  to  any  agreement 
reached  is  voluntary. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  17, 1995. 
Joseph  C.  Polking, 
Secretary. 

tPR  Doc.  95-20729  Filed  8-21-95;  8:45  am] 
SLUNQ  CODE  6790-01-M 


(Docket  No.  95-1 2] 

Intemational  Freight  Forwarders  & 
Customs  Brokers  Association  of  New 
Orleans,  Inc.  et  al.  v.  Latin  American 
Shippers  Service  Association,  et  al.; 
Rilng  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Intemational  Freight  Forwarders  & 
Customs  Brokers  Association  of  New 
Orleans,  Inc.,  Houston  Customhouse 
Brokers  and  Freight  Forwarders 
Association,  Association  of  Forwarding 


Agents  and  Foreign  Freight  Brokers  of 
Mobile,  Incorporated,  and  Board  of 
Commissioners  of  the  Port  of  New 
Orleans  (collectively  designated 
"Complainants")  against  Latin 
American  Shippers  Service  Association, 
Crowley  American  Transport,  Inc.,  King 
Ocean  Central  America,  S.A.,  A.P. 
Moller-Maersk  Line,  Seaboard  Marine, 
Ltd.,  Sea-Land  Service,  Inc.,  and 
Tropical  Shipping  and  Construction  Co., 
Inc.  (collectively  designated 
"Respondents")  was  served  August  16, 
1995.  Complainants  allege  that 
Respondents  have  violated  sections 
10(a)(3).  10(b)(6),  (b)(10),  (b)(ll),  (b)(l2) 
and  10(c)(5)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1709(a),  1709(b)(6), 
1709(b)(10),  1709(b)(ll),  1709(b)(12), 
and  1709(c)(5),  in  connection  vdth  their 
rate  activity  and  practices  in  the  trades 
between  ports  in  the  U.S.  South  Atlantic 
and  Central  and  South  America  and 
between  ports  in  the  U.S.  Gulf  of 
Mexico  and  Central  and  South  America, 
which  are  covered  by  Agreement  No. 
202-010987-022. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  August  16, 1996,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  December  16, 1996. 

Joseph  C  PoUdng, 

Secretary. 

[FR  Doc.  95-20691  Filed  8-21-95;  8:45  am] 

BHJJNQ  CODE  S730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Sut>8tance8  and 
Disease  Registry 

[ATSDR-97] 

Quarterly  Public  Health  Assessments 
Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACnON:  Notice. 

summary:  This  notice  is  a  quarterly 
annoimcement  which  contains  the 
following:  A  list  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assessment  or  issued  an  addendum  to  a 
previously  completed  public  health 
assessment  during  the  period  January- 
March  1995.  For  this  period, 
assessments  were  completed  only  for 
sites  that  are  on  or  proposed  for 
inclusion  on,  the  National  Priorities  List 
(NPL). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E..  DEE,  Director. 
Division  of  Health  Assessment  and 
Consultation,  Agenc)'  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
AUanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPt^MENTARY  INFORMATION:  The  most 
recent  list  of  completed  pubUc  health 
assessments  and  public  health 
assessments  with  addenda  was 
published  in  the  Federal  Register  on 
April  21, 1995,  [60  FR  19940].  The 
quarterly  announcement  is  the 
responsibility  of  ATSDR  imder  the    - 
regulation,  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)]. 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease - 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta,  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
hohdays.  The  completed  public  health 
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assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
or  by  telephone  at  (703)  487-4650.  A 
charge  is  applied  by  NTIS  for  these 
public  health  assessments.  The  NTIS 
order  numbers  are  listed  in  parentheses 
after  the  site  name. 

Public  Heahh  Assessments  or  Addenda 
Completed  or  Issued 

Between  January  1, 1995  and  March 
31, 1995,  public  health  assessments  or 
addenda  to  public  health  assessments 
were  issued  for  the  NPL  sites  listed 
below: 

Alabama 

T.  H.  Agriculture  and  Nutrition 
(Montgomery) — Montgomery — {PB95- 
188967) 

Colorado 

Smeltertown/Koppers — Salida — (PB- 
95-195160) 

Connecticut 

Old  Southington  Landfill— 
Southington— {PB95-195103) 

Florida 

Agrico  Chemical  Site— Pensacola — 
(PB95-181764) 

Hawaii 

Del  Monte  Corporation  (Oahu 
Plantation)— Kunia  (PB95-181814) 

Idaho 

Bladcbird  Mine— Cobalt— {PB95- 
171146) 

Illinois 

Wauconda  Sand  and  Gravel  Landfill — 
Wauconda— (PB95-187084) 

Indiana 

Marion  Bragg  Dimip-^^arion — (PB95- 

179867) 
Reilly  Tar  &  Chemical  Corporation 

(Indianapolis  Plant)— Indianapolis— 

(PB95-1 86854) 

Louisiana 

American  Creosote  Works,  Incorporated 
(Winnfield  Plant)  Winnfield— 0»B95- 
195186) 

Massachusetts 

Hocomonco  Pond — West  Borough — 

(PB95-171518) 
Iron  Horse  Park- Billerica— (PB95- 

171542) 

idichigan 

South  Macomb  Disposal  Authority  #9, 
9A— Macomb  Township— (PB95- 
188876) 


Mississippi 

Chemfax— Gulfport— {PB95-195830) 
Potter  Company — Wesson — (PB95- 
171526) 

Missouri 

Weldon  Springs  Ordnance  Works 
(Former)— St.  Charles— (PB95- 
195178) 

New  Jersey 

Bridgeport  Rental  and  Oil  Services — 
Logan  Township— (PB95-199402) 

Horseshoe  Road  Dump — Sayreville— 
(PB95-181939) 

Pomona  Oaks  Well  Contamination — 
Galloway  Township  (PB95-172854) 

Upper  Deerfield  Township  Sanitary 
Landfill— Upper  Deerfield 
Township— (PB95-187787) 

New  Mexico 

AT  &  SF  (Albuquerque) — 
Albuquerque— (PB95-1 79917) 

New  York 

Johnstown  Qty  Landfill — Johnstown — 
(PB95-199360) 

Niagara  Coimty  Refuse — Wheatfield — 
(PB95-1 71534) 

Oklahoma 

National  Zinc  Company — ^Bartlesville — 
(PB95-191649) 

Oklahoma  Refining  Company — Cyril — 
(PB95-187712) 

Oregon 

Northwest  Pipe  and  Casing  Company — 
Clackamas  (PB95-201505) 

Puerto  Rico 

Frontera  Creek— Rio  Abajo— (PB95- 
179107) 

South  Carolina, , 

Helena  Chemical  Company  Landfill — 
Fairfax— (PB95-179479) 

Washington 

American  Crossarm  and  Conduit 
Company— Chehalis  (PB95-188942) 

Wisconsin 

Kohler  Company  Landfill — Kohler — 
(PB95-1 79008) 

Dated:  August  15, 1995. 

David  Satcher, 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 

(PR  Doc.  95-20726  Filed  8-21-95;  8:45  ami 

BILUNG  COOC  4163-70-P 


Centers  for  Disease  Control  and 
Prevention 

[CDC  576] 

Project  Grant  to  the  National 
Tuberculosis  Controllers  Association 

summary:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  availability  of  fiscal  year 
(FY)  1995  grant  funds  for  a  sole  source 
grant  to  the  National  Tuberculosis 
Controllers  Association  (NTCA). 
Approximately  $150,000  is  available  in 
FY  1995  to  fund  this  grant.  The  award 
is  expected  to  begin  on  or  about 
September 30, 1995,  for  a  12-month 
budget  period  within  a  five  year  project 
period.  The  funding  estimate  is  subject 
to  change.  Continuation  awards  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  funds. 

The  purpose  of  this  grant  is  to  assist 
NTCA  in  developing,  establishing,  and 
coordinating  systems  and  procedures  to 
enhance  the  role  of  State  and  local 
health  department  tuberculosis  (TB) 
control  officials  (TB  Controllers),  TB 
Nurse  Consultants  and  other  key  TB 
program  staff,  in  directing  efforts  to 
control,  prevent,  and  eventually 
eliminate  TB  in  the  United  States. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  aseas  of  HIV 
Infection  and  Immunization  and 
Infectious  Diseases.  (To  order  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  grant  is  authorized  imder  Section 
317E  of  the  Public  Health  Service  Act 
(42  U.S.C.  247b-6),  as  amended. 
Applicable  program  regulations  are 
found  in  part  51b,  subparts  A,  of  Title 
42,  Code  of  Federal  Regulations.  ^ 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22,  1995  /  Notices 


43599 


Eligible  Applicant 

Assistance  will  be  provided  only  to 
NTCA  for  this  project.  No  other 
appUcations  are  solicited. 

Eligibility  is  limited  to  NTCA  because 
of  its  existing  unique  relationship  with 
the  State  and  local  TB  Controllers,  TB 
Nurse  Consultants,  and  other  key  TB 
program  staff.  NTCA  is  the  only  national 
TB  organization  whose  members  are  TB 
Controllers,  TB  Nurse-Consultants,  and 
Other  key  TB  program  stafi  who 
represent  all  States  and  territories. 
NTCA  was  organized  in  January  1995  to 
advance  the  elimination  of  TB  in  the 
United  States  through  collective, 
concerted  actions  of  the  officials  of 
State,  local,  and  territorial  governments 
who  are  empowered  by  their 
jurisdictions  with  the  responsibility  for 
carrying  out  programs  to  control  and 
prevent  TB.  NTCA's  technical  expertise 
is  an  asset  in  the  complex  and  changing 
environment  of  front-line  health  care 
deUvery. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

'  This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Numbor 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.947,  TB 
Demonstration,  Research,  Public  and 
Professional  Education  Projects. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  announcement 
576  and  contact  Manuel  Lambrinos, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-16,  Atlanta,  GA  30305, 
telephone  (404)  842-6777. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-O01-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 


Dated:  August  15, 1995. 
Joseph  R.  Carta-, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  95-20624  Filed  8-21-95;  8:45  am] 

BILUNG  CODE  4163-18-P 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Generic  Drugs  Advisory  Committee 

Date,  time,  and  place.  September  6 
and  7, 1995,  8:30  a.m..  Holiday  Inn — 
Gaithersburg,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
6, 1995, 8:30  a.m.  to  11  a.m.;  open 
public  hearing,  11  a.m.  to  12  m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  12  m. 
to  5  p.m.;  open  committee  discussion, 
September  7, 1995,  8:30  a.m.  to  12  m.; 
closed  committee  deliberations,  12  m.  to 
5  p.m.;  Kimberly  L.  Topper  or  Angle 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area), 
Generic  Drugs  Advisory  Committee, 
code  12539. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency- 
sponsored  intramural  and  extramural 
biomedical  research  programs  in 
support  of  FDA's  generic  drugs 
regulatory  responsibilities. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  22, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  6  and  7, 1995,  the  committee 
will  review  and  advise  on  the  status  of 
Center  for  Drug  Evaluation  and  Research 
(CDER)  quaUty  and  performance 
initiatives  related  to  formulation 
dissolution  and  bioequivalence.  The 
committee  will  also  disciiss  its 
relationship  to,  and  interaction  with, 
CDER's  new  Office  of  Pharmaceutical 
Sciences. 

Closed  committee  deliberations.  On 
September  7, 1995,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  abbreviated  new  drug 
appHcations  (ANDA's).  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Radiological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date.  time,  and  place.  September  11, 
1995,  9:30  a.m.,  Corporate  Bldg., 
conference  room  20B,  9200  Corporate 
Blvd.,  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
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Washingtonian  Hotel,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics,  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9:30  a.m.  to  10:30 
a.m.,  uhless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10:30  a.m.  to  12  m.;  closed 
committee  deliberations,  12  m.  to  1 
p.m.;  open  conunittee  discussion,  1  p.m. 
to  4  p.m.;  John  C  Monahan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration, 
9200  Corporate  Blvd..  Rockville,  MD 
20850.  301-594-1212,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  Radiological 
Devices  Panel,  code  12526. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  6, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  draft  guidance 
document  entitled  "Magnetic  Resonance 
Imaging  Guidance  Update  for  Rate  of 
Change  of  Gradient  Fields."  Single 
copies  of  the  draft  guidance  are 
available  from  John  C.  Monahan 
(address  above). 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)}. 


Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  September  15, 
1995,  8  a.m.,  Corporate  Bldg.,  groimd 
floor  conference  room.  9200  Corporate 
Blvd.,  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Hotel,  9751 
Washingtonian  Blvd.,  Gaithereburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  may 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics,  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
imless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  1:30  p.m.;  closed  conunittee 
deliberations,  1:30  p.m.  to  4  p.m.; 
Jerilyn  K.  Glass,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Neurological 
Devices  Panel,  code  12513. 

General  function  of  the  committee. 
The  conunittee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  4, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  following 
topics:  (1)  Clinical  perspectives  on  the 
use  of  balloon  catheters,  coils,  and 
liquid  occlusive  devices  for  the 
treatment  of  aneurysms,  arterio-venous 
malformations,  or  bleeding  in  the 
cerebrovascular  circulation;  and  (2) 
research  considerations  when  designing 
studies  to  evaluate  these  devices. 


Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C, 
552b(c)(4)). 

Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  September  21 
and  22. 1995,  8  a.m..  Holiday  Inn— 
Gaithersburg,  Walker  and  Whetstone 
Ballrooms,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  NDD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  hotel. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics,  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assiued 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  21, 
1995,  8  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to 
1:30  p.m.;  open  public  hearing;  1:30 
p.m.  to  2:30  p.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  2:30  p.m.  to 
6  p.m.;  closed  committee  deliberations. 
September  22, 1995, 8  a.m.  to  9  a.m.; 
open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  Peter  E.  Maxim. 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Drug 
Administration,  2098  GaitherRd.. 
Rockville.  MD  20850,  301-594-1293,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area), 
Immimology  Devices  Panel,  code  12516. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  1, 
1995,  and  submit  a  brief  statement  of 
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the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  the  review  of  three  premarket 
approval  applications  for:  (1)  An  in  situ 
hybridization  assay  to  measure  a 
prognostic  marker  in  breast  tumor 
tissues;  (2)  a  serum  tumor  marker  to  aid 
in  the  detection  of  reciurence  in  Stage 
2  and  3  breast  cancer  patients;  and  (3) 
an  assay  to  measure  a  urinary  marker  to 
aid  in  the  detection  of  recurrence  in 
bladder  cancer  patients. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  pending  or  futiue 
device  submissions.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Joint  Meetings  of  Nonprescription 
Drugs  Advisory  Committee  with 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee,  Drug  AtMJse 
Advisory  Committee,  and 
Qastrointestinal  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  27 
and  28, 1995,  8:30  a.m.,  and  September 
29, 1995,  3  p.m.,  conference  rms.  D  and 
E,  Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  27, 
1995. 8:30  a.m.  to  9:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:30 
a.m.  to  5  p.m.;  closed  committee 
deliberations,  5  p.m.  to  6  p.m.;  open 
public  hearing,  September  28, 1995, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
4  p.m.;  open  pubUc  hearing,  4  p.m.  to 
4:30  p.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  4:30  p.m.  to  6:30  p.m.;  open 
committee  discussion,  September  29. 
1995,  3  p.m.  to  4  p.m.;  Lee  L. 
Zwanziger,  Stephen  Pollitt,  or  Liz 
Ortuzar,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4695,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area), 
Nonprescription  Drugs  Advisory    . 
Committee,  code  12541. 

General  functions  of  the  committees. 
The  Nonprescription  Drugs  Advisory 


Committee  reviews  and  evaluates  data 
concerning  the  safety  and  effectiveness 
of  over-the-counter  (nonpi^scription) 
human  drug  products  for  use  in  the 
treatment  of  a  broad  spectrum  of  human 
symptoms  and  diseases.  The 
^idocrinologic  and  Metabolic  Drugs 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
endocrine  and  metabolic  disorders.  The 
Drug  Abuse  Advisory  Conunittee 
advises  on  the  scientific  and  medical 
evaluation  of  information  gathered  by 
the  Department  of  Health  and  Human 
Services  and  the  Department  of  Justice 
on  the  safety,  efficacy,  and  abuse 
potential  of  drugs  and  reconunends 
actions  to  be  taken  on  the  marketing, 
investigation,  and  control  of  such  drugs. 
The  Gastrointestinal  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  hiunan 
drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  19, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  27. 1995.  the 
Nonprescription  Drugs  Advisory 
Committee  and  some  members  of  the 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee  will  discuss  public 
health  issues  relevant  to  cholesterol 
lowering  regimens  and  data  relevant  to 
new  drug  application  (NDA)  16-640  for 
cholestyramine  (Questran®  powder) 
and  NDA  19-669  for  cholestyramine 
(Questran®  Light  with  aspartame), 
sponsored  by  Bristol-Myers  Squibb  to 
switch  the  products  from  prescription  to 
over-the-counter  marketing  status  for 
use  as  adjunctive  therapy  to  diet  for  the 
reduction  of  elevated  serum  cholesterol 
in  patients  with  primary 
hypercholesterolemia  (elevated  low 
density  lipoprotein  (LDL)  cholesterol) 
who  do  not  respond  adequately  to  diet. 
On  September  28, 1995,  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  E^g  Abuse 
Advisory  Committee  will  discuss  data 
relevant  to  NDA  20-066  (Nicorette®  4 
milligrams  (mg)  and  NDA  18-612 
(Nicorette®  2  mg)  to  switch  nicotine 


polacrilex  (Nicorette®.  SmithKline 
Beecham  Consumer  Healthcare 
Products)  from  prescription  to  over-the- 
counter  status  for  use  as  an  aid  to 
smoking  cessation  for  the  reUef  of 
nicotine  withdrawal  symptoms.  Later  on 
September  28, 1995  the  Nonprescription 
Drugs  Advisory  Committee  and  some 
members  of  the  Gastrointestinal  Drugs 
Advisory  Committee  will  discuss  data 
relevant  to  NDA  20-555  for  nizatidine 
tablets,  75  mg,  sponsored  by  Whitehall- 
Robins  Healthcare  to  switch  the  product 
from  prescription  to  over-the-counter 
status  for  the  prevention  of  meal  and 
beverage  induced  heartburn.  During  the 
afternoon  of  September  29, 1995,  the 
Nonprescription  Drugs  Advisory 
Committee  will  discuss  issues  raised 
during  the  Public  Hearing  before  the 
Commissioner  on  Over-The-Counter 
Drug  Labeling  held  earUer  during  the 
same  day. 

Closed  committee  deliberations.  On 
September  27, 1995,  the 
Nonprescription  Drugs  Advisory 
Committee  will  discuss  trade  secret 
and/or  confidential  commercial 
information  relevant  to  pending  new 
drug  applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  Usted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 


43602 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22,  1995  /  Notices 


limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Siunmary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 


personal  privacy;  investigatory  files 
compiled  for  l^w  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fiustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  prematiue 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  conunercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosiu^  piusuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  apd 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  16. 1995. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 

[FR  Dot  95-20730  Filed  S-21-95;  8:45  am] 

HLUNQ  CODE  4160-01-F 


Health  Care  Financing  Administration 

Heaitti  Standards  and  Quality  Bureau; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Registers,  Vol.  59,  No.  60,  pp.  14659- 
14662,  dated  Tuesday,  March  29, 1994, 
and  Vol.  59,  No.  187,  pp.  49406-49407, 
dated  Wednesday,  September  28, 1994) 
is  amended  to  reflect  changes  in  the 
organizational  structure  of  the  Health 
Standards  and  Quality  Bureau  (HSQB), 
Associate  Administrator  for  Operations 
and  Resource  Management.  The  HSQB 
functional  statement  has  not  been 
changed;  however,  it  is  being 
republished  to  reflect  the  new 
administrative  code. 

The  specific  amendments  to  part  F  are 
as  follows: 

•  Section  F.10.D.7.  (Organication)  is 
amended  to  read  as  follows: 

7.  Health  Standards  and  Quality 
Bureau  (FLH) 

a.  Survey  Training  Improvement 
Team  (FLHl) 

b.  Center  for  Information  Systems 
(FLH2) 

c.  Center  for  Operations  Management 
(FLH3) 

d.  Center  for  Laboratories  (FLH4) 

e.  Center  for  Hospital  and  Community 
Care  (FLH5) 

f.  Center  for  Long  Term  Care  (FLH6) 

g.  Center  for  Health  Education  and 
Promotion  (FLH7) 

h.  Center  for  Clinical  Measurement 
and  Improvement  (FLH8) 

•  Section  F.20.D.7.  (Functions)  is 
amended  by  deleting  all  functional 
statements  in  their  entirety  and 
replacing  them  with  the  following: 

7.  Health  Standards  and  Quality 
Bureau  (FLH) 

•  Provides  leadership  and  overall 
programmatic  direction  for 
implementation  and  enforcement  of 
health  quality  and  safety  standards  for 
providers  and  suppliers  of  health  care 
services  and  evaluates  their  impact  on 
the  utilization,  quality  and  cost  of 
health  care  services. 

•  Plans,  develops,  and  establishes 
procedures  and  guidelines  for 
administering  and  evaluating  the 
nationwide  Medicare  and  Medicaid 
siuvey  and  certification  program. 

•  Monitors  and  validates  the  process 
for  certifying  that  participating 
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providers  and  suppliers  are  in 
compliance  with  established  conditions 
and  standards. 

•  Responsible  for  implementation 
and  operation  of  professional  review 
and  other  medical  review  programs. 

•  Administers  a  comprehensive 
system  for  assessment  of  individual 
professional  and  medical  review 
organizations  to  determine  compliance 
with  program  requirements  and  to 
document  the  effectiveness  and  impact 
of  their  activities. 

•  Establishes  specifications  for 
information  and  data  reporting, 
collection  and  systems  requirements  for 
the  survey  and  certification, 
professional  review  and  other  medical 
review  activities. 

a.  Survey  Training  Improvement  Team 
(FLHl) 

•  Responsible  for  the  national 
surveyor  training  system. 

•  Directs  and  coordinates 
development,  measurement  and 
improvement  of  an  integrated  surveyor' 
training  program  for  HCTA  regional 
office  and  State  agency  personnel  on 
interpretation  of  regulations,  surveyor 
protocols,  procedures,  techniques  and 
certification  issues. 

•  In  conjunction  with  the  specific 
program  groups,  insures  that  training 
materials  and  techniques  are  current 
and  comprehensive  and  meet  the  needs 
of  the  HCFA  regional  office  and  State 
survey  agencies. 

•  Evaluates  program-related  data  and 
develops  approaches  for  improvements 
to  program  management  and  operations. 

•  Evaluates  customer  service  and 
systems  performance  data  and  develops 
approaches  for  improvement  to  the 
training  programs. 

•  Serves  as  the  focal  point  for  the 
operation  of  all  training  including 
scheduling,  logistical  support, 
enrollment,  etc.  Coordinates,  as 
necessary,  with  State  agencies,  regional 
offices,  and  other  HCFA  organizations, 
provider  and  supplier  groups  and  other 
stakeholder  groups  who  may  require  the 
program  training. 

•  Communicates  with  professional 
groups,  providers,  and  consimiers  to 
obtain  information  for  the  development 
and  implementation  of  training 
initiatives. 

•  Serves  as  focal  point  for 
administering  the  certification  of 
Continuing  Education  Units  under  the 
auspices  of  the  International 
Association  for  Continuing  Education 
and  Training. 


b.  Center  for  Infonnatioii  Systems 
(FLH2) 

•  Manages  day-to-day  operations  of 
the  Bureau's  data  systems,  including  the 
Peer  Review  Organization,  End-Stage 
Renal  Disease  Network,  Health  Care 
Quality  Improvement  Program,  On-line 
Survey  and  Certification  and  Reporting 
and  Clinical  Laboratory  Improvement 
Amendment  activities. 

•  In  conjunction  with  other  Centers, 
designs,  operates,  documents,  and 
maintains  system  applications  used  in 
the  administration  of  Bureau  programs, 
and/or  provides  technical  assistance  in 
implementing  and  maintaining 
program-related  ADP  systems. 

•  Designs,  develops,  and  produces 
management  reports  to  support  effective 
and  efficient  operation  of  Bureau 
program  systems. 

•  Provides  expert  technical  support  to 
the  Bureau's  information  technology 
infrastructure;  i.e.,  local  area  network 
end-users,  telecommunications, 
personal  computers,  etc. 

•  Develops  and  implements  Bureau- 
wide  information  technology  policies 
and  procedures  to  support  the  Bureau's 
information  technology  objectives. 

•  Prepares  specifications  for 
programming  the  On-line  Survey  and 
Certification  and  Reporting  system  to 
include  changes  to  interpretive 
guidelines,  survey  procedures  and 
forms. 

•  Coordinates  and  monitors  the 
transmission  of  data  to  and  from 
proficiency  testing  organizations, 
accrediting  programs,  common  working 
files  and  Medicaid  State  Agencies. 

•  Directs  and  monitors  the  Biu^au's 
system  seoirity  and  LAN  administration 
programs. 

•  Provides  technical  support  in 
development  and  evaluation  of  ADP 
sections  of  contractor  proposals; 
establishes  procedures  regarding 
systems  operations  and  security. 

•  Maintains  liaison  with  the  Bureau 
of  Data  Management  and  Strategy,  user 
groups,  and  workgroups  within  and 
outside  of  the  Agency. 

•  Maintains  liaison  with  internal  and 
external  customers  and  stakeholders  to 
assess  needs  and  satisfaction  and  to 
coordinate  development  of  IRM 
strategies,  budget,  and  implementation 
plans. 

•  Oversees  systems  support  contracts. 

•  Participates  in  meetings  with  data 
standards  organizations. 

•  Develops  and/ or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approaches  for  improvement. 


c.  Center  for  Operations  Management 
(FLH3) 

•  Develops,  coordinates,  manages, 
and  evaluates  Bureau  budget, 
procurement,  contract,  personnel 
management,  correspondence,  and 
administrative  support  systems. 

•  Develops  and  implements  a  Bureau 
staff  develdpment  plan  to  ensure  that 
the  current  and  future  training  needs  of 
all  employees  is  addressed.  Coordinates  * 
all  internal  and  external  training  and 
staff  development  initiatives. 

•  Directs  and  manages  the  Bureau's 
management  and  administrative 
operations  including  the  administrative 
budget  and  information  collection 
budget.  Coordinates  Bureau  responses  to 
GAO  and  OIG  reports. 

•  Manages  the  Bureau's 
correspondence,  printing,  manual 
issuance,  and  regulation  management 
processes,  including  managing  a  bureau- 
wide  automated  library  and  other 
communication  systems. 

•  Responds  to  program-related  public 
and  congressional  inquiries  and  to 
freedom  of  information  and  privacy  act 
requests  related  to  bureau  programs. 

•  Coordinates  contract  development, 
evaluation  of  contract  proposals,  and 
negotiation  for  Bureau  contracts.  Acts  as 
project  officer  for  contracts  affecting 
multiple  bureau  components. 

•  In  partnership  with  central  and 
regional  office  staff,  coordinates  and 
oversees  systems  for  assessing 
contractor  performance. 

•  Administers  the  State  grants 
process  for  Medicare  and  Medicaid 
State  certification  and  CLIA  program 
payments.  Reviews  periodic  State 
agency  expenditure  reports  and 
estimates  to  evaluate  budget  execution 
and  determine  allowability  of  costs. 

•  Prepares  annual  operating  plans  for 
States  to  assure  sufficient  resources  are 
available  for  program  operations  on  a 
quarterly  basis. 

•  Develops  justifications  for  program 
operating  requirements  for  Medicare 
State  certification,  Medicaid  State 
certification.  Peer  Review  Organization, 
End-Stage  Renal  Disease  Networks, 
CLIA,  and  support  contracts. 

•  Establishes  and  maintains  systems 
to  control  program  funds  and  ensiue 
that  the  Anti-Deficiency  Act  is  not 
violated. 

•  Manages  the  Biu«au  procurement 
plan. 

•  Coordinates  with  HCFA  central  and 
regional  office  staff,  state  agencies,  and 
the  contractor  community  concerning 
contract  and  financial  management  and 
issues. 

•  Evaluates  budget,  contract, 
correspondence,  and  administrative 
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data,  including  approadies  and 
recomniendations  for  improvements  to 
their  management  and  operations. 

•  Evaluates  customer  service  and 
performance  data  and  develops 
approaches  for  improvement. 

d.  Center  for  Laboratories  (FLH4) 

•  Directs  and  coordinates 
development,  measurement  and 

^improvement  of  program  strategies  that 
implement,  enforce,  and  monitor  the 
Clinical  Laboratory  Improvement 
Program.  Scope  of  the  program 
administered  includes  all  clinical 
laboratories,  conducting  testing  of 
human  specimens  for  the  purpose  of 
diagnosis  and/or  treatment  for  residents 
of  the  United  States. 

•  Prepares  regulation  specifications 
and  evaluates  comments. 

•  Serves  as  the  HCFA  liaison  with  the 
Public  Health  Service,  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Food  and  Drug  Administration, 
professional  groups,  standards  setting 
organizations,  and  consumer  and 
advocate  groups,  in  the  development 
and  administration  of  laboratory 
standards. 

•  Prepares  and  implements 
interpretive  guidelines,  survey 
procedures,  and  forms. 

•  Develops,  implements,  and 
monitors  quality  indicators  for  the 
assessment  of  quality  of  laboratory 
services. 

•  Directs  and  coordinates 
development,  implementation,  and 
improvement  of  die  CLIA  User  Fee  Plan, 
including  the  administration  of  the 
collection  process. 

•  Reviews  and  approves  applications 
by  States  for  "exemption"  and  private 
accrediting  bodies  for  deemed  status. 

•  Develops  and  administers 
proficiency  testing  programs  and 
monitors  their  performance. 

•  In  conjunction  with  CDC,  develops 
and  administers  the  cytology 
proficiency  testing  program. 

•  Develops  and/or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approaches  for  improvement. 

•  Contributes  to/participates  in 
budget  development,  direction, 
execution,  and  review. 

•  Provides  support  to  and 
communicates  with  other  HCFA  and 
HHS  components,  and  other 
governmental  agencies  such  as  the 
Veterans'  Administration  and  the 
Department  of  Defense  on  program- 
related  issues. 

•  Represents  HCFA  in  presentations 
and  meetings  with  public  and 


professional  organizations  and  CLIAC 
on  matters  involving  laboratory 
standards,  enforcement  and 
performance.  Provides  public  education 
as  needed. 

•  Assists  in  the  development  of 
functional  requirements  and 
specifications  required  for  the  design  of 
information  systems  and  evaluates  the 
effectiveness  of  information  systems. 

•  Through  communication  with  the 
regional  offices,  assists  in  the  review  of 
State  agency  performance,  in  these 
program  areas,  by  developing 
appropriate  assessment  techniques  and 
protocols. 

•  Assumes  primary  responsibility  for 
assessing  training  needs,  developing 
instructional  material,  and  training  State 
Agency  and  regional  office  staff  in  these 
program  areas. 

•  Develops  assessment  techniques 
and  protocols  for  the  evaluation  and 
improvement  of  established  policy  by 
State  survey  agencies,  exempt  States 
and  accrediting  organizations  whose 
standards  are  deemed  to  meet  Federal 
requirements  for  clinical  laboratories. 

•  Manages  mission  specific  contracts. 

e.  Center  for  Hospital  and  Community 
Care(FLH5) 

•  Directs  and  coordinates 
development,  measurement  and 
improvement  of  program  strategies  that 
implement,  enforce,  and  monitor  health 
quality  and  safety  standards  and  other 
health  care  procedures  for  other  than 
CLIA  and  Long  Term  Care  providers  and 
suppliers  under  Medicare  and 
Medicaid,  e.g..  Hospitals,  Psychiatric 
Hospitals,  Ambulatory  Surgical  Centers, 
End-Stage  Renal  Disease  Facihties, 
Home  Health  Agencies,  etc. 

•  Develops  and  implements  provider 
and  suppUer  specific  quality  indicators 
and  outcome  measures  in  order  to 
improve  care  provided  to  beneficiaries. 
Directs  program  efforts  to  assure  the 
improvement  of  health  care  delivery  in 
all  settings. 

•  Develops  and  implements  program 
strategies  to  improve  the  quality  of 
health  care  delivery  through  the 
education  of  the  beneficiary,  public, 
providers,  suppliers  and  other 
concerned  parties  about  the  standards 
and  methods  for  delivery  of  quality 
health  care;  e.g.,  education  about 
standards  or  care,  publication  of 
monographs,  etc. 

•  Manages  mission  specific  contracts. 

•  Develops  and/ or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approaches  for  improvement. 


•  Contributes  to/participates  in 
budget  development,  direction, 
execution,  and  review. 

•  Communicates  with  professional 
groups,  consumer  and  advocate  groups, 
and  standards  setting  organizations  and 
serves  as  the  HCFA  focal  point  for 
implementation  of  compliance, 
enforcement,  health  quality  and  safety 
procedures  relative  to  these  providers 
and  suppliers. 

•  Prepares  regulation  specifications 
and  evaluates  comments. 

•  In  partnership  with  the  Bureau  of 
PoUcy  Development,  reviews  and 
analyzes  existing  health  and  safety 
standards  to  determine  their  initial  and 
continued  effectiveness  and  impact  on 
utilization,  quality,  and  cost  of  provider 
and  supplier  services. 

•  Prepares  and  implements 
interpretive  guidelines,  survey 
procedures,  forms,  and  related  sections 
of  the  Regional  Office,  State  Medicaid 
and  State  Operations  Manuals. 

•  Through  communication  with  the 
regional  offices,  assists  in  the  review  of 
State  agency  performance,  in  these 
program  areas,  by  developing 
appropriate  assessment  techniques  and 
protocols. 

•  Assumes  primary  responsibility  for 
assessing  training  needs,  developing 
instructional  material,  and  training  State 
Agency  and  regional  office  staff  in  these 
program  areas. 

•  Develops  assessment  techniques 
and  protocols  for  the  evaluation  and 
improvement  of  established  policy  by 
State  survey  agencies  and  accrediting 
organizations  whose  standards  are 
deemed  to  meet  Federal  requirements 
for  the  Medicare  Programs. 

•  Serves  as  HCFA  liaison  with  other 
government  organizations,  professional 
groups,  and  standards  setting 
organizations,  consumer  and  advocate 
groups  and  beneficiaries. 

•  Serves  as  the  focal  point  for 
responding  to  regional  office.  State 
agency.  Congressional,  organizational, 
and  individual  inquiries  related  to  the 
application  of  health  and  safety 
requirements  and  certification 
procedures  for  participating  providers. 

•  Assists  in  me  development  of 
functional  requirements  and 
specifications  required  for  the  design  of 
information  systems  and  evaluates  the 
effectiveness  of  information  systems. 

f.  Center  for  Long  Term  Care  (FLH6) 

•  Directs  and  coordinates 
development,  measurement  and  ' 
improvement  of  program  strategies  that 
implement,  enforce  and  monitor  health 
quality  and  safety  standards  and  other 
health  care  procedures  for  long-term 
care  facilities  under  Medicare  and 


Medicaid.  These  facilities  include 
skilled  nursing  facilities/nursing 
facilities  (including  swing  beds)  and 
intermediate  care  facilities  for  the 
mentally  retarded. 

•  Develops  and  implements  provider 
specific  quality  indicators  and  outcome 
measures  in  order  to  improve  care 
provided  to  beneficiaries.  Directs 
program  efforts  to  assure  the 
improvement  of  health  care  delivery  in 
all  settings. 

•  Coordinates  the  development  of  the 
Resident  Assessment  Instrument  that 
includes  the  Minimum  Data  Set  (MDS). 

•  Develops  and  implements  program 
strategies  to  improve  the  quality  of 
health  care  delivery  through  the 
education  of  the  beneficiary,  public, 
providers,  suppliers  and  other 
concerned  parties  about  the  standards 
and  methods  for  delivery  of  quality 
health  care. 

•  Develops  and/or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approaches  for  improvement. 

•  Contributes  to/participates  in 
budget  development,  direction, 
execution,  and  review. 

•  Communicates  with  professional 
groups,  consumer  and  advocate  groups, 
and  standards  setting  organizations  and 
serves  as  the  HCFA  focal  point  for 
implementation  of  compliance, 
enforcement,  health  quality  and  safety 
procediues  relative  to  these  facilities. 

•  Prepares  regulation  specifications 
and  evaluates  comments. 

•  In  partnership  with  the  Bureau  of 
Policy  Development,  reviews  and 
analyzes  existing  standards  to  determine 
their  initial  and  continued  effectiveness 
and  impact  on  utilization,  quality,  and 
cost  of  provider  and  supplier  services. 

•  Manages  mission  specific  contracts. 

•  Leads/oversees  surveyor  minimiun 
qualifications  testing  program. 

•  In  partnership  with  the  Medicaid 
Bureau  reviews  and  analyses  existing 
standards  for  ICFs/MR  to  determine 
their  continue  effectiveness  and 
prepares  regulation  specifications 
addressing  changes  to  those 
requirements. 

•  Leads  in  the  development  and 
implementation  of  clinical  data 
information  for  improving  the 
coordination  of  care  between  health  care 
settings. 

•  Prepares  and  implements 
interpretive  guidelines,  survey 
procedures,  forms,  and  related  sections 
of  the  Regional  Office,  State  Medicaid 
and  State  Operations  Manual. 
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•  Through  communication  with  the 
regional  offices  and  the  Medicaid 
Bureau,  assists  in  the  review  of  State 
agency  performance,  in  these  program 
areas,  by  developing  appropriate 
assessment  techniques  and  protocols. 

•  Assumes  primary  responsibility  for 
assessing  training  needs,  developing 
instructional  material,  and  training  State 
Agency  and  regional  office  staff  in  these 
program  areas. 

•  Develops  assessment  techniques 
and  protocols  for  the  evaluation  and 
improvement  of  State  survey  agencies 
and  accrediting  organizations  whose 
standards  are  deemed  to  meet  Federal 
requirements  for  the  Medicare 
Programs. 

•  Serves  as  HCFA  liaison  with  other 
government  organizations,  professional 
groups,  and  standards  setting 
organizations,  consiuner  and  advocate 
groups  and  beneficiaries. 

•  Serves  as  the  focal  point  for 
responding  to  regional  office.  State 
agency.  Congressional,  organizational, 
and  individual  inquiries  related  to  the 
application  of  health  and  safety 
requirements  and  certification 
procedures  for  participating  providers. 

•  Develops  and  coordinates 
procedures  and  guidelines  for 
implementing  and  evaluating  inspection 
of  care  under  Medicaid. 

•  Through  communications  with  the 
regional  offices,  develops  appropriate 
assessment  techniques  and  protocols  to 
determine  the  effectiveness  of  Medicaid 
State  agency  performance  in  the  area  of 
utilization  control. 

•  Provides  the  docimientation  and 
analyses  necessary  to  initiate  and 
support  actions  on  disallowances, 
sanctions,  and  corrective  action 
requirements,  and  on  adjudication  of 
appeals  of  disallowances  and  sanctions 
resulting  from  national  quality  control 
programs  that  determines  the 
effectiveness  of  Medicaid  State  agency 
performance  in  the  area  of  utilization 
control. 

•  Assists  in  the  development  of 
functional  requirements  and 
specifications  required  for  the  design  of 
information  systems  and  evaluates  the 
effectiveness  of  information  systems. 

g.  Center  for  Health  Education  and 
Promotion  (FLH7) 

•  Undertakes  communications  and 
quality  improvement  activities  to 
support  the  Medicare  Peer  Review  and 
End-Stage  Renal  Disease  programs,  and 
HCFA's  Consumer  Information  Strategy. 

•  Coordinates  development  and. 
measurement  of  Health  Care  Quality 
Improvement  Program  (HCQIP) 
communication  strategies  and 
implementation  approaches  to  promote 


behavior  changes  which  result  in 
improved  health  care  quality. 

•  Serves  as  the  HCQIP 
communications  focal  point  with 
internal  and  external  customers  and 
stEikeholders  including  beneficiary  and 
provider  groups,  regional  offices.  Peer 
Review  Oiganizations,  ESRD  Networks, 
and  other  contractors  and  State  entities. 

•  Coordinates  development  of  quality 
improvement  communications  and 
information  dissemination  guidelines 
and  mechanisms  and  implementing 
instructions  for  HCQIP  contractors. 

•  Plans,  develops;  and  issues 
operating  policy,  specifications, 
procedural  requirements,  and  other 
materials  to  implement,  maintain,  and 
oversee  the  HCQIP  communication 
process. 

•  Manages  mission  specific  contracts. 

•  Coordinates  HCFA  Consumer 
Information  Strategy. 

•  Develops,  implements  and 
interprets  data  driven  performance 
measurement  and  quality  improvement 
efforts  to  assess/improve  quality  of  care 
provided  to  Medicare  beneficiaries. 
Areas  of  concentration  include 
prevention,  consumer  choice,  and 
beneficiary  education  about  health  care 
options  and  healthy  behavior. 

•  Coordinates  and  promotes 
participation  of  public  and  private 
sector  individuals,  and  groups  within 
HCFA  in  the  development  of 
performance  measures  and  quality 
improvement  strategies  of  mutual 
benefit  and  interest. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  issuances 
required  to  meet  the  PRO  and  ESRD- 
related  instructional  and  informational 
needs  of  providers,  contractors,  State 
agencies,  regional  offices.  Peer  Review 
Organizations,  ESRD  Network 
organizations,  managed  care 
organizations.  Social  Security 
Administration  and  other  audiences 
directly  involved  in  the  administration 
of  HCFA  quality  improvement/ 
management  programs. 

•  In  partnership  with  central  and 
regional  office  staff,  coordinates  and 
oversees  systems  for  assessing 
contractor  performance. 

•  Maintains  an  ongoing  review 
system,  including  clearance  of 
instructions,  to  ensure  clarity  and 
consistency.  Identifies  instructional 
needs  and  initiates  development  of 
instructions  by  HCFA  components. 

•  Maintains  liaison  with  the  regional 
offices,  and  other  internal  and  external 
HCQIP  customers  and  stakeholders  to 
assess  needs  and  satisfaction  and  to 
coordinate  development  of  HCQIP 
program  policy,  regulations,  legislative 
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proposals  and  communication  strategy 
and  implementation. 

•  Develops,  implements,  and 
interprets  program  policy  and  guidance 
pertaining  to  the  implementation  of  the 
HCQIP  and  other  Peer  Review 
Organizations  and  End-Stage  Renal 
Disease  program  statutory  and 
regulatory  responsibilities. 

•  Monitors  legislative,  regulatory  and 
operational  developments  related  to  the 
HCQIP,  and  coordinates  development  of 
related  regulations  and  legislative 
proposals. 

•  Develops  and/or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  local  project  related  data 
and  develops  communication  strategies 
and  tools  for  improvements  to  program 
management  and  operations  (e.g., 
benchmarking  and  best  practices. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approaches  for  improvement. 

•  Assists  in  the  development  of 
functional  requirements  and 
specifications  required  for  the  design  of 
information  systems  and  evaluates  the 
effectiveness  of  information  systems. 

h.  Center  for  Clinical  Measurement  and 
Improvement  (FLH8) 

•  Undertakes  quality  monitoring  and 
improvement  activities,  studies  and 
projects  to  support  the  Medicare  Peer 
Review  and  End-Stage  Renal  Disease 
programs. 

•  Coordinates  the  development  and 
measurement  of  improvement  strategies 
and  implementation  approaches  for  the 
Health  Care  Quality  Improvement 
Program  (HCQIP)  including  the 
development,  assessment,  compilation, 
preparation,  and  dissemination  of 
information  on  the  quality  and 
efficiency  of  care. 

•  Coordinates  development  of  quality 
improvement  project  guidelines  and 
mechanisms  and  implementing 
instructions  for  HCQIP  contractors. 
Areas  of  concentration  for  the  project 
process  include  identifying 
opportunities  for  improvement, 
developing  project  plans,  and  evaluating 
the  effectiveness,  efficiency,  and 
appropriateness  of  projects. 

•  In  partnership  with  central  and 
regional  office  staff,  coordinates  and 
oversees  systems  for  assessing 
contractor  performance. 

•  Develops,  implements,  interprets, 
and  oversees  data  driven  performance 
measurement  and  quality  improvement 
efforts  to  assess/improve  quality  of  care 
provided  to  Medicare  beneficiaries  in  all 
populations.  Areas  of  concentration 
include  clinically-oriented  projects  in 


the  areas  of  managed  care,  acute  care, 
ambulatory  care,  and  ESRD. 

•  Collaborates  with  customers  and 
stakeholders,  public  and  private  sector 
individuals,  and  groups  in  the 
development  of  performance  measures 
and  quality  improvement  strategies  of 
mutual  benefit  and  interest. 

•  Manages  the  Clinical  Data 
Abstraction  Centers  and  other  mission- 
specific  contracts. 

•  Manages  the  Medicare  Quality 
Indicator  System. 

•  Maintains  liaison  with  the  regional 
offices,  and  other  internal  and  external 
HCQIP  customers  and  stakeholders  to 
assess  needs  emd  satisfaction  and  to 
coordinate  development  of  HCQIP 
program  policy,  regulations,  legislative 
proposals  and  quality  measurement  and 
improvement  plans. 

•  Assists  in  the  development  of 
functional  requirements  and 
specifications  required  for  the  design  of 
information  systems  and  evaluates  the 
effectiveness  of  information  systems. 

•  Develops  and  implements  quality 
monitoring  and  improvement  studies/ 
projects.  Serves  as  content  experts 
within  the  Bureau  and  partners  with 
other  Bureaus  and  regional  office 
components  to  ensure  full  completion  of 
all  aspects  of  these  studies/projects, 
including  evaluation,  follow-up. 
communication,  marketing  and 
intervention  strategies. 

•  Develops,  implements,  and 
interprets  program  policy  and  guidance 
pertaining  to  Uie  implementation  of  the 
HCQIP. 

•  Develops  and/or  evaluates  program- 
related  data,  including  approaches  and 
recommendations  for  improvements  to 
program  management  and  operations. 

•  Evaluates  customer  service  and 
system  performance  data  and  develops 
approadies  for  improvement. 

Dated:  July  31, 1995. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  95-20692  Filed  8-21-95;  8:45  am) 

BILUNG  CODE  4120-01-P 


National  Institutes  of  Healtti 

Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agpnda.lo review  individual 
grant  applications. 


Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  October  6, 1995. 

Time:  9KX)  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168,  Bethesda  MD  20892,  (301)  435- 
1245. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  October  25-27, 1995. 

Time:  8:00  a.m. 

Place:  One  Washington  Circle, 
Washington,  DC. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5192,  Bethesda  MD 
20892,(301)435-1278. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  22, 1995. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Mr.  William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda  MD 
20892,(301)435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  29, 1995. 

Time;  11:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Mr.  William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182.  Bethesda  MD 
20892,  (301)  435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  3, 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda  MD 
20892,(301)435-1146. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  20, 1995. 

Time;  1:00  p.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Nadarajen  A. 
Vydelingum,  Scientific  Review 
Administrator,  6701  Rockledge  Drive,  Room 
5210,  Bethesda,  MD  20892,  (301)  435-1176. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  6-7, 1995. 

Time;  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Nadarajen  A. 
Vydelingum,  Scientific  Review 
Administrator,  6701  Rockledge  Drive,  Room 
5210,  Bethesda  MD  20892,  (301)  435-1176. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  23-24, 1995. 

Time;  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Bill  Bunnag,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5212,  Bethesda  MD  20892,  (301)  435- 
1177. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Date:  October  25-26, 1995. 
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Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5212,  Bethesda  MD  20892,  (301)  435- 
1177. 

Ndine  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2, 1995. 

Time:  8:00  a.m. 

Place:  Embassy  Suites,  Washington.  DC 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120,  Bethesda  MB 
20892,(301)435-1178. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  vt^ch  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health 
HHS). 

Dated:  August  17, 1995. 
SuMB  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-20883  Filed  8-18-95;  1:39  pm] 
BILUNQ  OOOE  4140-IH-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[DoclWt  No.  FR-3820-N-0?] 

Notice  of  Submission  of  Proposed 
Infomnation  Collection  to  0MB 

AQENCY:  Office  of  Administration,  HUD. 


ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  reqtiired  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT': 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docvunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
niunber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 


nilmber  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
nimibers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3S35(d). 

Dated:  August  16, 1995. 
David  S.  Cristy. 

Director,  Information  Resources  Mana^ment 
Policy  and  h4anagement  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Program. 

Office:  Commimity'Plaiming  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
interim  rule  implements  the  Base 
Closure  Conmiimity  Redevelopment  and 
Homeless  Assistance  Act.  The  rule 
describes  the  roles  and  responsibilities 
in  planning  and  implementing  the  reuse 
of  domestic  military  installations  that 
are  approved  for  closure  or  realignment. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-for-Profit 
Institutions. 

Reporting  Burden: 


Number  of 
respondents 


Frequefx:y  of 
response 


Hours  per 
response 


Burdenhours 


Infbrmatxxi  Collection 


271 


1 


Varies 


19,860 


Total  Estimated  Burden  Hours: 
19,860. 

Status:  New. 

Contact:  Perry  Vietti,  HUD,  (202)  708- 
1915;  Joseph  F.  Uckey,  Jr.,  OMB,  (202) 
70&-7316. 

Dated:  August  16, 1995. 
(FR  Doc.  95-20714  Filed  8-21-95;  8:45  am] 
BILUNG  CODE  421(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Resource  Advisory  Councils; 
Establishment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Coimcils — 

Notice  of  establishment;  notice  of 

meeting. 

SUMMARY:  This  notice  annoimces  the 
establishment  of  21  Resource  Advisory 


Councils  for  the  States  of  Alaska, 
Arizona,  California,  Idaho,  Montana, 
Nevada,  New  Mexico,  Oregon,  Utah, 
and  Wyoming  by  the  Secretary  of  the 
Interior  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix.  The  Secretary  has 
determined  that  the  Coimcils  are 
necessary  and  in  the  public  interest. 
Copies  of  the  Councils'  charters  will  be 
filed  with  the  appropriate  committees  of 
Congress  and  the  Library  of  Congress  in 
accordance  with  Section  9(c)  of  FACA. 
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The  21  Councils  are:  Alaska,  Alaska 
Resource  Advisory  Council;  Arizona, 
Arizona  Resource  Advisory  Council; 
California,  Bakersfield  Resource 
Advisory  Council,  Susanville  Resource 
Advisory  Council,  and  the  Ukiah 
Resource  Advisory  Council;  Idaho, 
Lower  Snake  River  Resource  Advisory 
Council,  Upper  Columbia-Salmon/ 
Qearwater  Resource  Advisory  Council, 
and  Upper  Snake  River  Resource 
Advisory  Council;  Montana/North  and 
South  Dakota.  Butte  Resource  Advisory 
Council,  Lewistown  Resource  Advisory 
Council,  Miles  City  Resource  Advisory 
Council,  and  Dakotas  Resource 
Advisory  Council;  Nevada,  Mojave- 
Southem  Great  Basin  Resource 
Advisory  Council,  Northeastern  Great 
Basin  Resource  Advisory  Council,  and 
Sierra  Front-Northwestern  Great  Basin 
Resoiut»  Advisory  Council;  New 
Mexico,  New  Mexico  Resource  Advisory 
Council;  Oregon/Washington,  John  Day- 
Snake  Resource  Advisory  Council, 
Southeast  Oregon  Resource  Advisory 
Council,  and  Eastern  Washington 
Resource  Advisory  Council;  Utah,  Utah 
Resource  Advisory  Council;  Wyoming, 
Wyoming  Resource  Advisory  Council. 
The  following  Councils  in  Colorado 
have  already  been  established:  Front 
Range  Resource  Advisory  Council, 
Northwest  Resource  Advisory  Council, 
and  the  Southwest  Resource  Advisory 
Council. 

The  Federal  Land  Policy  and 
Management  Act,  as  amended,  requires 
the  Secretary  to  establish  advisory 
councils  to  provide  advice  concerning 
the  problems  relating  to  land  use 
planning  and  the  management  of  public 
lands  within  the  area  for  which  the 
advisory  councils  are  established.  The 
Bureau  of  Land  Management  (BLM) 
Councils  will  provide  representative 
counsel  and  advice  to  the  BLM  on  the 
planning  and  management  of  the  public 
lands,  as  well  as  advice  on  other  public 
land  resource  issues.  Council  members 
will  be  residents  of  the  State  in  which 
.the  Coimcil  has  jurisdiction  and  will  be 
appointed  by  the  Secretary. 

m  a  Federal  Register  Notice  of  August 
7, 1995  (60  FR  40191),  the  Department 
of  the  Ulterior  annoimced  the 
establishment  of  three  Resource 
Advisory  Coimcils  for  Colorado.  They 
are  the  Front  Range  Resource  Advisory 
Council,  the  Northwest  Resource 
Advisory  Council,  and  the  Southwest 
Resource  Advisory  Council. 

Concurrent  meetings  of  all  24 
Resource  Advisory  Councils  will  be 
held  on  September  21-22, 1995,  in 
Alaska,  Arizona,  California,  Colorado, 
Idaho,  Montana,  Nevada,  New  Mexico, 
North/South  Dakota.  Oregon,  Utah, 
Washington,  and  Wyoming.  The  times 


and  locations  of  the  meetings  will  be 
announced  in  local  media  for  each  of 
the  States  and  the  Federal  Register  prior 
to  the  meeting.  The  purpose  of  the 
meetings  is  to  discuss  the  operation, 
organization,  and  general  goals  of  the 
Councils.  The  meetings  will  be  oj)en  to 
the  public.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings  or  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
External  Affairs  Office  of  the 
appropriate  BLM  State  Office  listed 
below. 

Alaska,  222  W.  7th  Avenue  #13, 

Anchorage,  Alaska  99513-7599 
Arizona.  3707  North  7th  Street.  PO  Box 

18563,  Phoenix.  Arizona  85014 
California,  2800  Cottage  Way,  E-2841, 

Sacramento,  California  95825-1889 
Colorado,  2850  Youngfield  Street. 

Lakewood,  Colorado  80215-7076 
Idaho,  3380  Americana  Terrace,  Boise, 

Idaho  83706 
Montana/North  and  South  Dakota,  222 

N.  32nd  Street,  PO  Box  36800, 

Billings,  Montana  59107-6800 
Nevada.  850  Harvard  Way.  PO  Box 

12000.  Reno.  Nevada  89520-0006 
New  Mexico,  1474  Rodeo  Road,  PO  Box 

27115,  Santa  Fe,  New  Mexico  87502- 

0115 
Oregon/Washington.  1515  S.W.  5th 

Avenue.  PO  Box  2965,  Portland, 

Oregon  97208-2965 
Utah,  324  South  State  Street,  PO  Box 

45155.  Sah  Lake  City.  Utah  84145- 

0155 
Wyoming,  2515  Warren  Avenue,  PO 

Box  1828,  Cheyenne,  Wyoming  82003 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Wood,  Policy  Analyst.  Office  of 
the  Assistant  Director  for  Resource 
Assessment  and  Planning.  Bureau  of 
Land  Management,  room  5558.  U.S. 
Department  of  the  Interior,  Washington, 
DC  20240,  telephone  (202)  208-7013,  or 
Tim  Salt,  Western  Rangelands  Lead, 
Bureau  of  Land  Management,  Room 
5546,  U.S.  Department  of  the  Interior. 
Washington.  DC  20240.  telephone  (202) 
208-4256. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Councils  is  to  advise  the 
Secretary,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of  the 
public  lands.  The  Councils' 
responsibilities  include:  Providing 
advice  to  BLM  regarding  the 
preparation,  amendment,  and 
implementation  of  land  use  plans; 
providing  advice  on  long-range 
planning  and  establishing  resource 
management  priorities;  and  assisting  the 
BLM  to  identify  State  or  regional 


standards  for  ecological  health  and 
guidelines  for  grazing.  Council  members 
will  be  representative  of  various 
industries  and  interests  concerned  with 
the  management,  protection,  and 
utilization  of  the  public  lands.  These 
include:  (a)  Holders  of  Federal  livestock 
grazing  permits  and  representatives  of 
energy  and  mining  development,  the 
timber  industry,  rights-of-way  interests, 
off-road  vehicle  use.  and  developed 
recreation;  (b)  representatives  of 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
and  wild  horse  and  burro  groups;  and 
(c)  representatives  of  State  and  local 
government.  Native  American  tribes, 
academia  involved  in  the  natural 
sciences,  and  the  public  at  large. 

Membership  will  include  individuals 
who  have  expertise,  education,  training, 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  respective  Councils. 

Certification 

I  hereby  certify  that  the  Alaska, 
Alaska  Resource  Advisory  Council; 
Arizona,  Arizona  Resource  Advisory 
Council;  California.  BakersHeld 
Resource  Advisory  Council,  Susanville 
Resource  Advisory  Council,  and  Ukiah 
Resource  Advisory  Council;  Idaho. 
Lower  Snake  River  Resource  Advisory 
Council.  Upper  Columbia-Salmon/ 
Clearwater  Resource  Advisory  Council, 
.and  Upper  Snake  River  Resource 
Advisory  Council;  Montana/North  and 
South  Dakota.  Butte  Resource  Advisory 
Council,  Lewistown  Resource  Advisory 
Council,  Miles  City  Resource  Advisory 
Council,  and  Dakotas  Resource 
Advisory  Council;  Nevada,  Mojave- 
Southem  Great  Basin  Resource 
Advisory  Council,  Northeastern  Great 
Basin  Resource  Advisory  Council,  and 
Sierra  Front-Northwestern  Great  Basin 
Resource  Advisory  Council;  New 
Mexico.  New  Mexico  Resource  Advisory 
Council;  Oregon/ Washington.  John  Day- 
Snake  Resource  Advisory  Council. 
Southeast  Oregon  Resource  Advisory 
Council,  and  Eastern  Washington 
Resource  Advisory  Council;  Utah.  Utah 
Resource  Advisory  Council;  and 
Wyoming.  Wyoming  Resource  Advisory 
Council  are  in  the  public  interest  in 
connection  with  the  Secretary  of  the 
Interior's  statutory  responsibilities  to 
manage  the  lands  and  resources 
administered  by  the  Bureau  of  Land 
Management. 
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Date  signed:  August  16, 1995. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
(FR  Doc.  95-20686  Filed  8-21-95;  8:45  am] 
BILUNQ  COOe  4310-84-P 

Bureau  of  Land  Management 

{E8-«60-1910-0(M489;  ES-47531,  Group 
25,  niinois] 

Filing  of  Plat  of  Survey:  Illinois 

The  plat,  in  four  sheets,  of  the 
dependent  resurvey  of  the  north 
boundary  of  U.S.  Survey  No.  622,  and 
a  portion  of  the  subdivisional  lines;  the 
survey  of  the  subdivision  of  sections  28 
and  29  and  the  Horseshoe  Lake 
Acquisition  Boundary.  Township  3 
North,  Range  9  West,  Third  Principal 
Meridian,  Illinois,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m.,  on  September  28, 1995. 

The  survey  was  made  at  the  request 
of  the  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  Slates,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m..  September  28. 1995. 

Copies  of  the  plat  will  he  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  August  14. 1995. 
Stephoi  G.  Kopach, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  95-20700  Filed  8-21-95;  8:45  am] 

BIUINQ  COOC  4310-OJ-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 
PRT-805737 

Applicant:  Woodward-Clyde  Consultants. 
F^ranklin.  Tennessee. 

The  applicant  requests  a  permit  to 
take  (live-capture,  handle,  and  release) 
Higgins'  Eye  Pearly  Mussels  {.Lampsilis 
higginsi)  in  the  Mississippi  River.  Iowa 
side,  between  river  mile  491  and  487 
(Pbol  15)  for  population  surveys  aimed 


at  enhancement  of  propagation  or 
survival  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  v^thin  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  Woodward-Qyde's 
application  are  available  for  review  by 
any  party  who  submits  a  written  request 
for  a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Endangered  Species.  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536,  x  250);  FAX: 
(612/725-3526). 

Dated:  August  16, 1995. 
Jolm  A.  BUnkenship, 

Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fish  and  Wildlife  Service, 
Fort  Snelling,  Minnesota. 
(FR  Doc.  95-20724  Filed  8-21-95;  8:45  am) 
BIUMQ  CODC  4310-66-111 


Notice  of  Intent  to  Issue  of  an 
Incidental  Take  Peimit,  PRT-802986,  to 
Aronov  Realty  Management, 
Incorporated,  in  Baldwin  County, 
Alatjama 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Public  Notification  of  an  Intent 
to  Issue  a  Section  10(a)(1)(B)  Incidental 
Take  Permit  and  Announcement  of  a 
Public  Workshop/Informational  Meeting 
to  Discuss  Section  10  of  the  Endangered 
Species  Act  and  Management  of  the  Bon 
Secour  National  Wildlife  Refuge. 

SUMMARY:  The  Fish  and  Wildlife  Service 
gives  Notice  Of  An  Intent  to  Issue  an 
incidental  take  permit  to  Aronov  Realty 
and  Management  Incorporated  for  the 
endangered  Alabama  Beach  Mouse 
pursuant  to  the  Service's  authority 
under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1631  et  seq.).  The 
Service's  decision  is  reached  after 
review  of  public  comments  on  the 
application,  the  adequacy  of 
minimization  and  mitigation  measures 
outlined  in  the  Applicant's  Habitat 
Conservation  Plan  as  measured  against 
the  Service's  issuance  criteria  found  at 
§  17.22  and  §  13.21,  and  the  availability 
of  the  best  biological  and  commercial 
data  available  on  the  Alabama  beach 
mouse. 

The  Service  published  in  the  Federal 
Register  a  notice  of  availability  of  the 
Applicant's  Habitat  Conservation  Plan 


and  the  Service's  Environmental 
Assessment  on  May  30, 1995  (60  FR 
28428).  The  permit  number  PRT- 
802986  was  assigned  to  the  Applicant 
The  original  pubUc  comment  period 
was  to  close  on  Jime  30, 1995.  In  the 
intervening  period,  however,  the 
Applicant  proposed  additional 
mitigation  and  minimization  measures 
for  the  project.  In  response  to  this 
additional  submittal,  the  Service 
extended  the  public  comment  period  of 
the  application  to  July  15, 1995  through 
another  Federal  Register  notice  dated 
June  20, 1995  (60  FR  32161-32162). 

During  the  public  comment  period, 
the  Service  received  two  requests  for  the 
Applicant's  Habitat  Conservation  Plan 
and  the  Service's  draft  Environmental 
Assessment  for  the  project.  The  two 
requestors  of  the  documentation  did  not 
provide  the  Service  any  comments  on 
the  application.  One  request  for  the 
documentation  was  received  after  the 
close  of  the  public  comment  period  and 
was  provided  to  the  requestor.  The 
Service  did  receive,  however.  23 
individual  comment  letters  from 
members  of  the  pubHc,  none  of  whom 
requested  in  writing  the  documents 
available  in  either  of  the  Federal 
Register  notices.  All  of  the  public 
comment  letters  expressed  objections  to 
the  Applicant's  request  for  incidental 
taking  of  the  Alabama  beach  mouse  and 
other  concerns  as  outlined  in  the 
Supplementary  Information  section  of 
this  notice.  Because  the  Service  has 
decided  to  issue  a  permit  contrary  to 
objections,  the  Service  is  publishing  tliis 
notice  pursuant  to  §  17.22(c)(2)  and  it  is 
to  serve  as  the  10-day  notice  to  objecting 
parties. 

DATES:  The  Service  will  likely  issue  an 
incidental  take  permit  to  the  Applicant 
no  earlier  than  10  days  after  the  date  of 
this  Federal  Register  notice  but  no  later 
than  60  days  of  this  Federal  Register 
notice. 

ADDRESSES:  Any  questions  regarding 
this  action  should  be  addressed  to 
Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200.  Atlanta,  Georgia 
30345,  (telephone  404/679-7110.  fax 
404/679-7280). 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
G.  Gooch  at  the  Atlanta.  Georgia. 
Regional  Office  at  404/679-7110. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "talcing"  of  any 
threatened  or  endangered  species, 
including  the  Alabama  beach  mouse. 
The  Service,  under  limited 
circumstances,  may  issue  authorizations 
to  take  threatened  and  endangered 
wildlife  species  if  such  taking  is 
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incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities. 

As  stated  above,  the  Service  received 
23  public  citizen  comment  letters,  22  of 
which  were  received  during  the  open 
public  comment  period.  One  additional 
comment  letter,  which  was  actiially 
submitted  as  a  supplementary  comment 
letter  from  the  conservation 
organization,  was  received  after  the 
close  of  the  public  comment  period.  The 
Service's  response  to  all  public 
comments  are  set  forth  in  this  notice. 

Both  general  and  speciHc  public 
comments  are  broken  down  as  follows, 
with  an  accompanied  Service  response: 

Specific  Public  Concern  1 

The  mitigation/minimization 
measures,  including  the  control  of  cats, 
lighting  restrictions,  monitoring  and 
control  of  the  Alabama  beach  mouse 
competitors,  as  outlined  for  the  project 
will  not  be  enforceable. 

Seivice  Response:  The  Section  10 
permit  process  provides  the  opportunity 
for  complete  compliance  by  the 
permittee  with  a  granted  permit  through 
enforcement  of  the  permit's  terms  and 
conditions. 

Section  11  of  the  Act,  Penalties  and 
Enforcement,  provides  for  civil  and/or 
criminal  penalties  for  any  person, 
including  a  business  entity,  who 
knowingly  violates  any  provision  of  any 
permit  issued  under  the  Act.  The 
mitigation  and  minimization  measures 
outlined  in  the  Habitat  Conservation 
Plan  will  become  binding  provisions  of 
the  incidental  take  permit  and  will 
therefore  become  enforceable  against  all 
persons  who  hold  title  to  the  land  for 
the  duration  of  the  permit. 

Specific  Public  Concern  2 

One  commentor  feU  that  the 
applicant's  earlier  negotiations  with  the 
Service  concerning  the  possible  sale  of 
the  land  showed  a  lack  of  cooperations, 
because,  in  the  commentor's  opinion, 
the  asking  price  was  too  high.  The 
commentor  urged  the  Service  to  view 
the  applicant's  earlier  non-cooperation 
as  grounds  for  the  Service  to  be 
"uncooperative"  in  processing  the 
Section  10  permit  application. 

Service  Response:  The  Service  finds 
this  comment  to  be  without  support. 
Even  if  the  commentor  could 
demonstrate  that  the  applicant  had  not 
been  cooperative  in  earlier  land 
acquisition  negotiations,  that  fact  would 
be  irrelevant.  "The  Service  has  worked 
cooperatively  with  the  applicant  on  an 
acceptable  design  of  the  project.  The 
Service  has  certain  regulations  which 
limit  its  ability  to  offer  more  than  the 
market  value  for  a  piece  of  property  it 
wishes  to  acquire,  either  from  a  willing 


seller  or  through  condemnation.  The 
statutory  and  regulatory  criteria  for 
Section  10  permit  issuance  does  not 
address  an  applicant's  behavior, 
whether  it  is  cooperative  or 
uncooperative. 

Specific  Public  Concern  3 

Insufficient  biological  data  was  used 
in  the  analysis  of  the  impact  of  the 
project  on  the  Alabama  beach  mouse. 

Service  Response:  The  biological 
surveys  conducted  on  the  project  were 
,  approved  by  the  Service  and  achieved 
the  expected  result  of  identifying,  in  a 
qualitative  manner,  the  general 
distribution  and  population  density  of 
the  Alabama  beach  mouse  relative  to  the 
site's  habitat  features.  This  data 
confirms  the  current  scientific  literature 
for  habitat  selection  of  the  Alabama 
beach  mouse,  and  it  provides  an 
accurate  assessment  of  the  population 
size  and  identifies  habitat  utilization 
patterns.  Additional  survey  data  will 
not  increase  the  Service's  ability  to 
drawn  conclusions  of  the  effects  of 
construction  of  this  project  on  the 
Alabama  beach  mouse. 

Specific  Public  Concern  4 

Envelopment  should  be  redesigned  to 
avoid  take  of  the  Alabama  beach  mouse. 

Service  Response:  The  AppUcant, 
through  consultation  with  the  Service, 
designed  the  project  to  minimize  take  of 
the  Alabama  beach  mouse.  Alternatives 
explored  by  the  applicant  on  design  of 
the  project  are  identified  in  the  H^itat 
Conservation  Plan,  including  a  no-build 
alternative  and  several  alternatives 
constructing  a  higher-density 
development.  It  is  the  Service's  position 
that  the  Section  10  issuance  criteria, 
including  the  criteria  that  the  take  be 
minimized  and  mitigated  to  the 
maximum  extent  practicable,  has  been 
met  in  this  case. 

General  Public  Concern  1 

Issuance  of  the  incidental  take  permit 
will  lead  to  a  taking  of  em  endangered 
species,  destroy  the  Alabama  beach 
mouse,  or  otherwise  not  promote  the 
conservation  of  the  species. 

Service  Response:  A  central  premise 
of  Section  10  of  the  Act  is  to  provide  a 
legal  means  for  private  landowners  to 
take,  incidental  to  other  lawful 
activities,  members  of  endangered  or 
threatened  wildlife  in  exchange  for  a 
conservation  plan  (a  Habitat 
Conservation  Plan)  which  minimizes 
and/or  mitigates  permitted  take  to  the 
benefit  of  the  species. 

The  project  may  result  in  incidental 
taking  of  the  Alabama  beach  mouse  in 
some  areas.  However,  the  Habitat 
Conservation  Plan  and  the 


implementing  permit  will  contain 
minimization  and  mitigation  measures 
to  minimize  losses  of  individual 
Alabama  beach  mouse.  Design  of  each 
building's  footprint,  as  outlined  in  the 
Habitat  Conservation  Plan,  will 
minimize  destruction  of  secondary 
dunes  and  interdunal  swales. 
Conservation  of  the  secondary  dune 
system,  the  interdunal  swale  systems    ' 
and  all  of  the  primary  dune  system  will 
be  achieved.  No  construction  of 
habitable  buildings  is  proposed  within 
the  primary  dune  system,  which  is  the 
critical  habitat  of  the  Alabama  beach 
mouse.  Controlling  cats,  a  known 
predator  of  the  Alabama  beach  mouse, 
and  addressing  other  indirect  effects  of 
human  habitation  of  the  project,  are  also 
required  as  a  result  of  issuance  of  a 
permit.  The  competitors  of  the  Alabama 
beach  mouse  will  also  be  monitored 
over  the  life  of  the  project.  Control  of 
human  access  to  the  beach  will  be 
maintained  through  construction  of 
boardwalks  over  the  primary  dune 
system.  All  of  these  measures  are 
mandatory  elements  of  accepting  the 
project  and  compliance  is  assured 
through  enforcement  of  the  permit. 

On  review  of  the  action  of  issuance  of 
the  permit  and  these  measures,  and  use 
of  the  best  biological  and  commercial 
data  available  on  the  species  affected, 
the  Service  expects  that  the  project  will 
result  in  minimal  effects  to  the  extant 
Alabama  beach  mouse  population. 

General  Public  Concern  2 

Issuance  of  this  incidental  take  permit 
will  lead  to  future  coastal  development 
projects  on  the  Fort  Morgan  peninsula 
which  will  impact  the  Alabama  beach 
mouse  population. 

Service  Response:  Most  of  the  private 
land  which  fronts  the  Gulf  of  Mexico  on 
the  Fort  Morgan  peninsula  has  the 
potential  to  support  the  Alabama  beach 
mouse.  Consequently,  every  private 
landowner  seeking  incidental  take  of 
endangered  species  will  likely  use  the 
Section  10  permit  or  Section  7 
consultation  process.  The  Service  for 
the  past  2  years  has  secured  Section  10 
permits  from  every  high  density  or 
large-scale  development  on  the  Fort 
Morgan  Peninsula,  as  well  as  from 
several  small  property  owners.  It  is 
therefore  reasonable  to  conclude  that 
cumulative  detrimental  effects  to  extant 
Alabama  beach  mouse  populations  from 
continued  gulf-front  construction  will 
be  minimized  through  use  of  the  Section 
10  permits  for  coastal  development. 
Also,  it  is  important  to  note  that  the  Act 
is  not  a  land  use  regulation.  Only  local 
authorities  (States  and  local 
governments)  have  the  ability  to  dictate 
zoning  or  other  community  safety, 
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health  and  welfare  issues.  Development 
on  the  Fort  Morgan  peninsula  will  occur 
regardless  of  whether  or  not  a  Section 
10  permit  is  obtained  from  the  Service! 
The  Section  10  process  addresses  the 
impact  of  otherwise  lawful  activities 
such  as  ^sidential  and  commercial 
development  on  an  endangered  and/or 
threatened  wildlife  species  and  provides 
a  mechanism  for  resolution  of 
endangered  species  conservation  and 
private  economic  development.  The 
applicant  is  required  to  comply  with  all 
other  laws  and  authorities  to  maintain 
the  validity  of  an  issued  incidental  take 
permit  for  the  Alabama  beach  mouse. 

General  Public  Concern  3 

The  project  would  be  constructed 
inside  the  Bon  Secoiur  National  Wildlife 
Refuge  or  otherwise  compromise  the 
biological  resources  of  the  refuge. 

Seivice  Response:  The  lands  subject 
to  the  appUcation  are  currently 
privately-owned,  they  are  not  owned  or 
controlled  by  the  Service  or  any  other 
governmental  agency.  They  are 
identified,  however,  as  Priority  I 
acquisition  lands  for  inclusion  into  the 
refuge.  This  designation  does  not  alter 
ownership  or  restrict  private  property 
rights.  The  Service  concluded  in  the 
Environmental  Assessment  on  the 
project  that  acquisition  of  the  site  is  the 
environmentally  preferred  alternative, 
and  would  very  much  like  to  acquire  the 
lands  owned  by  the  AppUcant  for 
inclusion  into  the  refuge.  The  Service, 
as  outlined  in  detail  in  the 
Environmental  Assessment,  has  several 
options:  (1)  Condenm  the  property,  (2) 
accept  it  fit>m  (donated  by)  the 
applicant,  (3)  acquire  it  from  a  willing 
seUer  at  market  value,  or  (4)  have  the 
lands  acquired  by  a  third-party  and 
donated  to  the  Service. 

The  Service  has  no  funding 
immediately  available  to  purchase  the 
land,  nor  are  monies  likely  to  be 
available  in  the  foreseeable  future. 
There  is  no  reliable  way  to  predict  when 
or  if  the  property  would  be  acquired, 
since  a  willing  seller  must  be  available 
for  acquisition  by  others  (Option  4 
above).  The  applicant  has  not  indicated 
a  willingness  to  donate  the  property,  nor 
sell  it  to  the  Service  at  an  agreed-upon 
price.  Based  on  this  uncertainty,  it  is 
problematical  at  best  to  identify  specific 
time  schedules  for  acquisition.  The 
situation  is  similar  should  the  Service 
pursue  condemnation  of  the  property. 
The  action  of  condemnation  of  the 
parcel  for  inclusion  into  the  refuge  is 
separate  but  related  to  the  action  before 
the  Service,  (e.g.,  determining  whether 
the  Applicant's  proposal  satisfies 
conditions  for  an  incidental  take 
permit).  The  statutory  requirements  of 


DEPARTMENT  OF  THE  INTERIOR 


the  Act  do  not  allow  the  Service  to 

delay,  or  hold  in  abeyance,  a  decision  of 

issuance  or  denial  on  the  appUcation  for 

incidental  taking,  while  acquisition 

funding  is  sought.  Note  also,  that  even 

if  an  incidental  take  authorization  is 

granted  for  the  project,  it  will  not 

preclude  the  abiUty  of  the  Service  to 

exercise  any  options  for  land  acquisition    Offshore  Pipelines 

presented  in  the  above  discussion 

should  the  property  not  be  developed. 


Minerals  Management  Service 

DEPARTMENT  OP  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


General  Public  Concern  4 

Many  commentors  requested  a  pubUc 
hearing  to  allow  the  community  to  share 
its  opinions  on  the  project. 

Service  Response:  The  Act  and  its 
governing  regulations  mentioned  above 
do  not  require  the  Service  to  hold  a 
public  hearing  for  receipt  of 
appUcations  for  incidental  taking.  A  45- 
day  public  comment  period  was 
provided  for  review  of  the 
dociunentation  associated  with  the 
request  for  incidental  taking  by  the 
project.  After  review  of  these  comments, 
the  Service  concludes  that  no 
substantial  new  information  on  the 
effects  of  the  project  on  the  Alabama 
beach  mouse  was  provided.  The  public 
comments  submitted  did  indicate  - 
niunerous  misperceptions  concerning 
the  Section  10  permit  process  and  raised 
niunerous  questions  concerning  the 
management  of  the  adjacent  refuge. 

The  Service  will  hold  a  public 
Informational  workshop  near  the  project 
site  in  Baldwin  County  as  specified 
below: 

Date:  September  6, 1995. 

Location:  Gulf  Shores  Adult  Activity 
Center,  260  Clubhouse  Drive,  Gulf 
Shores,  Alabama. 

Time:  6:30  p.m.  to  9:30  p.m. 

The  piupose  of  this  public 
Information  meeting  will  be  to  provide 
opportunities  for  the  Service  to  explain 
the  role  of  the  Section  10  process  when 
reviewing  private  developments  which 
may  affect  endangered  species,  to 
explain  the  status  of  the  Service's  land 
acquisition  efforts  in  the  refuge,  and  to 
discuss  other  matter  germane  to  the 
refuge.  All  members  of  the  pubUc  are 
invited  to  attend  this  informational 
meeting. 

Dated:  August  15, 1995. 
Noreen  K.  Clough, 
Regional  Director. 
[PR  Doc.  95-20725  Filed  8-21-95;  8:45  am] 

BILUNG  CODE  4310-6S-P 


AGENCIES:  Minerals  Management  Service 
(MMS),  Department  of  the  Interior 
(DOI),  and  Research  and  Special 
Programs  Administration  (RSPA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  the  proposed 
memorandiun  of  understanding  (MOU) 
between  MMS  and  RSPA  on  their 
respective  responsibilities  concerning 
offshore  pipelines  published  May  24, 
1995  (60  FR  27546),  &t)m  August  22, 
1995,  to  September  22, 1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  by  September  22, 
1995. 

ADDRESSES:  Written  comments  should 
be  directed  concurrently  to:  (a)  John  V. 
MlrabeUa,  Chief,  Engineering  and 
Standards  Branch;  Minerals 
Management  Service;  Mail  Stop  4700; 
381  Elden  Street;  Hemdon,  Virginia 
22070-4817;  and  (b)  L.  E.  Herrick, 
Office  of  Pipeline  Safety  Regulatory 
Programs;  Research  and  Special 
Programs  Administration;  400  Seventh 
Street  SW..  room  2335,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
W.  Anderson,  Engineering  and 
Standards  Branch,  MMS;  telephone 
(703)  787-1600;  or  L.  E.  Herrick,  Office 
of  Pipeline  Safety  Regulatory  Programs; 
RSPA;  telephone  (202)  366-5523. 
SUPPLEMENTARY  INFORMATION:  The 
American  Petroleum  Institute  (API) 
requested  a  30  day  extension  of  time  be 
granted  for  public  conunent  to  the 
proposed  MOU  between  MMS  and 
RSPA  on  their  respective 
responsibilities  concerning  offshore 
pipelines.  The  request  argued  an 
extension  of  time  was  necessary  to 
allow  API  members  time  to  review  the 
proposal,  to  meet  and  discuss  the  issues, 
and  to  prepare  detailed  responses  to  the 
proposal. 

RSPA  and  MMS  have  decided  the  30 
day  extension  to  the  pubUc  comment 
period  is  reasonable  to  allow  API  to 
meet  and  respond  to  the  MOU.  The 
comment  period  will  therefore  be 
extended  to  close  on  September  22, 
1995. 

Authority:  49  U.S.C.  Chapter  601;  43 
U.S.C  1331  et  seq. 
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Issued  in  Washington,  DC  on  August  16, 
1995. 

Thomat  Gemhofer, 

Associate  Director  for  Offshore,  Minerals 
Management  Minerals  Management  Service. 
Lucian  M.  Furrow, 

Acting  Associate  Administrator  for  Pipeline 
Safety. 

[FR  Doc.  95-20797  Filed  fr-21-45;  8:45  am] 
BILLMQ  CODE  4*10-«0-P 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  12, 1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Parlt  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
Septembers,  1995. 
Carol  D.  SbuU, 
Keeper  of  the  National  Register. 

ARIZONA 

Cochise  County 

St.  Patrick's  Roman  Catholic  Church, 

Oak  Ave.,  on  Higgins  Hill, 

Bisbee,  95001080 

Treu,  John,  House, 

205  W.  Vista,  Warren  Townsite, 

Bisbee.  95001077 

Maricopa  County 

Sirrine  House, 

160  N.  Center  St., 

Mesa,  93001082 

Swindall  Tourist  Inn, 

1021  E.  Washington  St., 

Phoenix,  95001081 

Verde  Park  Pumphouse, 

Jet  of  9th  St.  and  Van  Buxen  Ave., 

Phoenix.  95001078 

Pinal  County 

Rancho  Solano, 

34145  S.  Colder  Dam  Rd., 

Catalina,  95001079 

ARKANSAS 

Benton  County 

Reeves  House 
(Benton  County  MPS), 
321  S.  Wright  St.. 
Siloam  Springs,  95001091 

Faulkner  County 

Greeson— Cone  House, 
928  Center  St.. 
Conway,  95001094 

Lee  County 

Lee  County  Courthouse, 


15  E.  Chestnut  St, 
Marianne,  95001090 

Missisnppi  County 

First  Baptist  Church, 
513  S.  Pecan  St.. 
X>sceola.  95001083 

Monroe  County 

Abramson  House, 
127  Crescent  Heights, 
Holly  Grove,  95001092 

Wasliington  County 

.  Maguire — Williams  House, 
AR  74  E  of  jet.  with  AR  16, 
Elkins  vicinity,  95001093 

COLORADO 


Denver  County 

Tilden  School  for  Teaching  Health, 
Jet.  of  W.  Fairview  PI.  and  Grove  St, 
Denver,  95001068 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Tower  Building, 

1401  KSt.NW.. 

Washington.  95001084 

US  General  Accounting  Office  Building, 

44lGSt..NW.. 

Washington.  95001086 

FLORIDA 

Volusia  County 

Haynes.  Alexander,  House. 
128  W.Howry  Ave., 
DeLand, 95001070 

NEW  YORK 

Cattaraugus  County 

Salem  Welsh  Church, 

11141  NY  98  at  jet.  with  Galen  Hill  Rd., 

Freedom.  95001065 

TENNESSEE 

Giles  County 

Lairdland  Farm  House, 
3238  Blackburn  Hollow  Rd.. 
Brick  Church  vicinity,  95001088 

Shelby  County 

Barton,  Pauline  Cheek.  House, 
6562  Green  Shadows  Ln., 
Memphis.  95001069 

TEXAS 

Dallas  County 

Kessler  Park  Historic  District  (Boundary 

Increase) 
(Oak  Cliff  MPS), 
Bounded  by  Turner,  Colorado,  Sylvan  and 

Salmon, 
Dallas,  95001087 

UTAH 

Kane  County 

Kanab  Library 

(Public  Works  Buildings  TR) 
600  South  100  E., 
Kanab,  95001067 

VIRGINIA 

Spotsylvania  County 


Woodstock  Historic  District, 

Roughly  bounded  by  N.  Main,  E.  North  and 
Water  Sts.,  Cemetery  Rd.  and  the  Southern 
■RR  tracks, 

Woodstock,  95001089 

WYOMING 
Converse  County 

Braehead  Ranch, 
69  Moss  Agate  Rd., 
Douglas  vicinity,  95001074 

Platte  County 

Grant,  Robert,  Ranch, 
433  Richeau  Rd., 
Wheatland  vicinity,  95001073 

Teton  County 

Van  Vleck  House  and  Bam, 
135  E.  Broadway, 
Jackson,  95001075 

[PR  Doc.  95-20759  Filed  8-21-95;  8:45  am) 

BOXING  COOC  4310-7D-P 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data 

The  (Commission  has  received  a 
request  from  Reebie  Associates  for 
permission  to  use  certain  data  from  the 
Commission's  1994  LC.C.  Waybill 
Sample.  A  copy  of  the  request 

(WB654 1-8/4/95)  may  be  obtained 

from  the  I.C.C.  Office  of  Economic  and 
Environmental  Analysis. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data;  ' 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFT? 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-20761  Filed  8-21-95;  8:45  am] 

BILLINO  CODE  7039-01-^ 


Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Mayer,  Brown  &  Piatt  for 
permission  to  use  certain  data  from  the 
Commission's  1993  and  1994  I.C.C. 
Waybill  Samples.  A  copy  of  the  request 
(WB476-8/9/95)  may  be  obtained  from 
the  I.C.C.  Office  of  Economic  and 
Envin)nmental  Analysis. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 


_. Federal  RegistierJ  yol..60,  No.  162  /  Tuesday.  August  22,  1995  /Notices      _  43613 


Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vernon  A.  Williams, 
Secretary. 

(FR  Doe.  95-20760  Filed  8-21-95;  8:45  am] 
BILUNO  CODE  703»-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  20, 1995, 
Ganes  Chemicals,  Inc.,  Industrial  park 
Road,  Pennsville,  New  Jersey  08070, 
made  written  request  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Methylphenidate  (1724). 

The  firm  plans  to  manufacture  the 
Methylphenidate  for  distribution  as  a 
bulk  product  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  23, 1995. 

Dated:  August  14, 1995. 
Gtne  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-20753  Filed  8-21-95;  8:45  am] 

BILUNG  CODE  4410-W-M 


National  Institute  of  Justice 

[OJP  (NIJ)  No.  1060] 

RM  1121-ZA22 

Office  of  Justice  Programs;  National 
Institute  of  Justice  Solicitation  for  Boot 
Camp  Research  and  Evaluation 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 


ACTK>N:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  for  Boot  Camp 
Research  and  Evaluation. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
October  2. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Voncile  Gowdy  at  (202)  307-2951. 
National  Institute  of  Justice.  633  Indiana 
Avenue.  NW.,  Washington,  DC  20531. 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Background 

The  National  Institute  of  Justice  is 
soliciting  research  and  evaluation 
proposals  related  to  the  use  of  boot 
camp  programs  in  the  sanctioning  of 
offenders.  Interested  organizations 
should  call  the  National  Criminal 
Justice  Reference  Service  (NCJRS)  at  1- 
800-851-3420  to  obtain  a  copy  of  "NIJ 
Invites  Proposals  for  Boot  Camp 
Research  and  Evaluation"  (refer  to 
document  no.  SL000127).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.aspensys.com,  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 
738-8895.  Set  modem  at  9600  baud,  8- 
N-1. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc.  95-20736  Filed  8-21-95;  8:45  am] 

BILUNG  CODE  4410-1B-P 

[OJP  (Nkl)  No.1062] 
RIN  1121-ZA24 

Office  Of  Justice  Programs;  National 
institute  of  Justice  Solicitation  for  an 
Evaluation  of  the  HIDTA program:  High 
Intensity  Drug  Trafficking  Areas 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  for  an  Evaluation  of 
the  HIDTA  Program:  High  Intensity 
Drug  Trafficking  Areas. 


ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
D.C.  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
September  22, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Trudeau  at  (202)  307-1355, 
National  Institute  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 

SUPPt.EMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1988). 

Background 

High  Intensity  Drug  Trafficking  Areas 
(HIDTA's)  are  areas  identified  as  having 
the  most  critical  drug  trafficking 
problems  that  adversely  impact  the  rest 
of  the  country.  The  Director  of  the 
Office  of  National  Drug  Control  Policy 
designates  areas  as  HIDTA's  pursuant  to 
the  Anti-Drug  Abuse  Act  of  1988,  as 
amended.  In  1990.  five  areas  were 
designated  as  HTOTA's — Houston.  Los 
Angeles.  Miami.  New  York  City,  and  the 
Southwest  Border,  which  extends  from 
California  through  Texas. 

The  National  Institute  of  Justice  is 
soliciting  proposals  to  conduct  an 
evaluation  of  the  HIDTA  program  in  the 
five  original  sites.  Funding  for  this 
award  is  tentatively  set  at  $100,000. 
Interested  organizations  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "National  Institute  of 
Justice  Solicitation  for  an  Evaluation  of 
the  HIDTA  Program:  High  bitensity 
Drug  Trafficking  Areas"  (refer  to 
document  no.  SL000134).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.aspensys.com,  or  gopher  to* 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 
738-8895.  Set  modem  at  9600  baud,  8- 
N-1. 

Jerony  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doe.  95-20737  Filed  8-21-95;  8:45  am] 

BILUNO  COOE  4410-18-P 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Application  for  BLS  Occupational 
Safety  and  Health  Statistics 
Cooperative  Agreement 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  L^bor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Application  for  BLS 
Occupational  Safety  and  Health 
Statistics  Cooperative  Agreement."  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  23, 
1995. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255.  2  Massachusetts 
Avenue  NE..  Washington,  DC  20212.  For 
further  information  contact  Ms.  Kurz  on 
202-606-7628  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Secretary  of  Labor  Jias  delegated 
to  BLS  the  authority  to  collect,  compile 
and  analyze  statistical  data  on  work- 
related  injuries  and  illnesses.  The 
Cooj)erative  Agreement  is  designed  to 
allow  BLS  to  ensure  conformance  with 
program  objectives.  BLS  has  full 
authority  over  the  financial  operations 
of  the  statistical  program.  BLS  requires 
financial  reporting  that  will  produce  the 
information  needed  to  monitor  the 
financial  activities  of  BLS  Occupational 
Safety  and  Health  Statistics  grantees. 


n.  Current  Actions 

Continued  collection  of  grantee 
financial  information  is  necessary  to 
maintain  an  effective  program  of 
collection,  compilation,  and  analysis  of 
occupational  safety  and  health  statistics, 
as  authorized  by  the  Occupational 
Safety  and  Health  Act  of  1970  (Pub.  L. 
91-596).  The  burden  estimates  are  based 
on  actual  experience  of  grantees 
completing  \he  forms. 

Public  comments  on  the  accuracy  of 
the  burden  estimates  as  well  as 
suggestions  for  reducing  the  burden  are 
encouraged.  BLS  plans  to  implement  a 
system  of  electronic  filing  for  these 
forms  for  1997,  which  should  reduce  the 
burden  of  collection.  Signatures 
certifying  the  authenticity  of  the 
information  will  continue  to  be 
required. 

Type  o/revieH':  Extension. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Application  for  BLS 
Occupational  Safety  and  Health 
Statistics  Cooperative  Agreement. 

OMB  Number:  1220-0149. 

Frequency:  Annually  and  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  57. 

Estimated  Time  Per  Respondent:  6 
Hours. 

Total  Burden  Hours:  342  Hours. 

Comments  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington.  DC.  this  14th  day  of 
August,  1995. 

Peter  T.  Spolarich, 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

|FR  Doc.  95-20779  Filed  8-21-95;  8:45  am] 

BiLUNG  CODE  4S10-24-M 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Compensation  2000:  AltHjquerque, 
New  Mexico  and  Allentown, 
Pennsylvania  Test 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 


data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bure««u 
of  Labor  Statistics  (BLS)  is  solicitirq 
comments  concerning  the  proposua  new 
collection,  "Compensation  2000: 
Albuquerque,  New  Mexico  and 
Allentown,  Pennsylvania  Test."  A  copy 
of  the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  address  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  23, 
1995. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Ave.  NE.,  Washington,  DC  20212.  For 
further  information  contact  Ms.  Kurz  at 
202—606-7628  (this  is  not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

This  collection  is  a  test  of  a  new 
method  of  identifying  and  classifying 
occupations  within  an  establishment.  If 
successful,  the  new  method  could 
ultimately  allow  for  joint  collection  of 
three  separate  statistical  surveys  of  wage 
and  benefit  data;  the  Occupational 
Compensation  Survey  Program,  the 
Employment  Cost  Index,  and  the 
Employee  Benefits  Survey.  In  addition 
to  evaluating  the  results  of  the  test  for 
use  in  futiue  surveys,  BLS  also  will 
publish  a  bulletin  containing  the 
occupational  earnings  data  collected. 

n.  Current  Actions 

The  test  will  include  establishments 
in  the  Albuquerque,  New  Mexico  and 
Allentown,  Pennsylvania  metropolitan 
statistical  areas,  both  in  private  industry 
and  in  State,  Local  or  Tribal 
Government.  It  will  be  conducted  in 
early  1996.  Once  each  occupation  has 
been  selected  and  classified  using  the 
test  methodology,  earnings  data  for  the 
occupation  will  be  collected.  A  new 
data  entry  system  using  laptop 
computers  also  will  be  tested  as  part  of 
the  collection. 

Type  of  Review:  New. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Compensation  2000: 
Albuquerque,  New  Mexico  and 
Allentown,  Pennsylvania  Test. 

Frequency:  One  time. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for  profit  institutions;  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  298. 
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Estimated  Time  Per  Respondent:  2 
Hours. 

Total  Burden  Hours:  596  Hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC,  this  14th  day  of 
August,  1995. 
Peter  T.  Spolarich, 

Chief,  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
[FR  Doc.  95-20778  Filed  8-21-95;  8:45  am] 
BU.LINO  CODE  4S10-M-M 


Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  heesx  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  Uie  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  1, 1995. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  1, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
August,  1995. 
Russell  Kile, 

Acting  Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


APPENDIX— Petitions  Instituted  on  08/07/95 


TA-W 


31,302 
31,303 
31.304 

31.305 

31,306 
31.307 
31.30ff 
31.309 
31,310 
31,311 
31,312 
31.313 
31.314 
31.315 
31.316 
3U17 
31,318 


Subject  Firm 
(Petitioners) 

LockheeO-Martn  (Wkrs) 

St  Thomas  Leather  Goods  (LQPN) 
Curtis  Industrial,  Inc.  (UAW) 

Perdikas.  Williams  &  (Wkrs)  

United  Technok)gy  Motor  (Wkrs)  .... 

Exide  (Wkrs)  

American  Safety  Razor  (Wkrs) 

Albert  Given  Mfg..  Co.  (ILGWU) 

Cassaro  Manufacturing  Co.  (Wkrs) 

Hillin  Simon/Prime  (Co)  

Gould  Shawmut  (Co.)  

Horix  Mfg.,  Co.  (USWA)  

OregorvNatural  Gas  (Co.)  

Wirekraft  Industries  (Co.) 

Collegiate  Pacific  (Wkrs) 

Barrow  Manufacturing  Co  (Co.) 

Barrow  Manufacturing  Co  (Co.) 


Locatkm 


East  Windsor,  NJ 
Gk>versville,  NY  .. 
Eastlake,  OH 

Dayton,  OH  

Brownsville,  TX  ... 

Hamburg,  PA  

Staunton,  VA 

East  Chicago,  IN  . 
Cartx>ndale,  PA  ... 

Midland,  TX 

Martjie  Falls,  TX .. 
McKees  Rock,  PA 

Portland.  OR  

Ft  Smith.  AR  

Roanoke,  VA 

Maysville,  GA 

Dahlonega,  GA  ... 


Date  of 
petition 


06/26/95 
07/25/95 
07/25/95 

07/25«5 

07/24/95 
07/24/95 
07/21/95 
07/25/95 
07/24/95 
07/24/95 
07/21/95 
07/24/95 
07/18/95 
07/25/95 
07/27/95 
07/27/95 
07/27/95 


Product(s) 


Communications  Satellites. 

Leather  /Accessories. 

Key  Machines,  Key  Blanks,  Key 
Guns. 

Contractors — Engineering  &  Cleri- 
cal. 

Window  Lift  Motors  &  Regulators. 

Batteries. 

Disposal  Shaving  Razors. 

Men's  Slacks. 

ChlkJren's  Dresses. 

Oil  &  Gas  Expkxation,  Production. 

Fuse  Bkxks. 

Uquid  Packaging  Machinery. 

Natural  Gas. 

Electrical  Wiring,  Harnesses. 

Tee  Shirts,  Jackets,  Caps. 

Men's  &  Boys'  Denim  Jeans. 

Men's  &  Boys'  Denim  Jeans. 


(FR  Doc.  95-20776  Filed  »-21-95;  8:45  am] 
BiLUNG  CODE  4610-30-M 


Advisory  Council  on  Unemployment 
Compensation;  Hearings 

summary:  The  Advisory  Coimcil  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  vtrith  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Uw  102- 
164.  the  Emergency  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Coimcil  to 
evaluate  the  overall  imemployment 


insiuance  program,  including  the 
purpose,  goals,  coimter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE:  The  hearings  will  be 
held  from  3  p.m.  to  5  g,m.  on  September 
13, 1995  at  The  Mills  House  Hotel,  115 
Meeting  Street,  Charleston,  South 
Carolina. 

PUBLIC  PARTICIPATK)N:  The  hearings  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 


for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the 
hearing. 

SUBMrmNG  WRITTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson, 
DFO,  Advisory  Council  on 
Unemployment  Compensation,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-4231. 
Washington.  DC  20210.  Statements  must 
be  received  not  later  than  August  29. 
1995. 
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PRESENTING  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoun, 
Advisory  Council  oa  Unemployment 
Compensation.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Room  S-4206,  Washington,  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  daytime  phone 
number.  Time  slots  will  be  assigned  on 
a  first-come,  first-served  basis.  All  such 
requests  must  be  received  not  later  than 
August  29, 1995. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  E>esignated  Federal 
Official,  telephone  (202)  219-7831. 
(This  is  not  a  toll-free  nimiber.) 

Signed  at  Washington,  DC,  this  11  day  of 
August  1995. 

Timothy  M.  Barnide, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  95-20777  Filed  8-21-95;  8:45  am] 

BIUJNG  COOE  4610-40-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-072)] 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committee 
(AAC);  Subcommittee  on  Flight 
Controls  and  Guidance;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aeronautics  Advisory  Committee, 
Subcommittee  on  Ffight  Controls  and 
Guidance  meeting. 
DATES:  September  27, 1995,  8  a.m.  to 
4:15  p.m.;  September  28, 1995,  8  a.m.  to 
4:00  p.m.;  and  September  29, 1995,  8 
a.m.  to  Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1268A,  Room  2120, 
Hampton,  VA  23681. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  P.  Douglas  Arbuckle,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681, 804/864-4072. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Aeronautics  Program  Overview 
— Subsonic  Transportation  Controls  and 
Guidance 


—Fly-By-Light/Power-By-Wire 

— Terminal  Area  Productivity  (TAP) 
Overview 

— Transport  Research  Facilities  Project 
— High  Alpha  Technology  Program 

Dated:  August  16, 1995. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
(FR  Doc.  9&-20733  Filed  8-21-95;  8:45  am] 
BIUJNQ  CODE  7S10-01-M 


[Notice  (95-073)] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Committee. 

DATES:  September  28,  1995,  8:30  a.m.  to 
4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street,  SW.,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary-Ellen  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/358-4729). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Overview 
— Renassistance  in  Flight 
— R&T  Base  Restructuring 
— ^National  Strategy  Update 
— ^Propulsion  Subcommittee 
—Wind  Tunnel  Update 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  August  16, 1995. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
[FR  Doc.  95-20734  Filed  8-21-95;  8:45  am] 
BILUNO  CODE  TSIO-OI-M 


[Notice  95-074] 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committee 
(AAC),  Subcommittees  on 
Aerodynamics,  Flight  Controls  and 
Guidance,  and  Materials  and 
Structures;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  (Committee,  Joint  meeting  of 
the  Subcommittees  on  Aerodynamics, 
FUght  Controls  and  Guidance,  and 
Materials  and  Structures. 
DATES:  September  26, 1995, 12:30  p.m. 
to  4:15  p.m. 

ADDRESSES:  NASA  Langley  Research 
Center,  Building  1212,  Room  200, 
Hampton.  VA  23681. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  P.  Henderson,  National 
Aeronautics  and  Space  Administration, 
Hampton,  VA  23681,  804/864-5017. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Chairman's  Comments 
— Introduction  of  Multi-Disciplinary 

Optimization  (MDO)  Program 
— MDO  Strategic  Plans 
— Interaction  with  Other  NASA  • 

Programs 
— ^Technical  Progress 
— Final  Comments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  August  16, 1995. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
[FR  Doc.  95-20735  Filed  8-21-95;  8:45  am] 
BILUNQ  CODE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 
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SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
s(±edules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
requires  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
6, 1995.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  o^  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 


directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-94-3).  Logistical,  transportation 
and  financial  records  required  to 
process  foreign  military  sales. 

2.  Department  of  Energy  (Nl-434-95- 
1).  Administrative  records  relating  to 
Formula  and  Non-Formula  Grant 
Programs. 

3.  Department  of  Health  and  Human 
Services  (Nl-468-95-2).  Senior  Staff 
Dining  Room  Bills. 

4.  Department  of  Health  and  Human 
Services  (Nl-468-95-3).  Committee 
Availability  Cards. 

5.  Department  of  the  Treasury,  United 
States  Secret  Service  (Nl-87-94-2). 
Training  slide  presentations 
documenting  non-program  related 
activities. 

6.  Defense  Logistics  Agency  (Nl-361- 
95-3).  Complaint  investigative  case 
files. 

7.  Environmental  Protection  Agency 
(Nl-412-95-3).  Hazardous  waste  data 
management  system  and  corrective 
action  reporting  system. 

8.  Executive  Office  of  the  President 
(Nl-429-95-1).  Office  of  National  Drug 
Control  Policy  routine,  administrative 
electronic  and  textual  records, 
November  1989-July  1993. 

9.  Executive  Office  of  the  President 
(Nl-^29-95-2).  Office  of 
Administration  electronic  and  textual 
records  created  after  July  14, 1994  that 
deal  with  routine  administrative 
matters.  (Master  File  of  E-Mail  messages 
will  be  preserved.) 

10.  Federal  Communications 
Commission  (Nl-1 73-95-1). 
Enforcement  Division  Informal 
Complaints  and  Inquiries. 

11.  Federal  Maritime  Commission 
(Nl-358-95-1).  Reading  files,  subject 
files,  and  workpapers  to  dockets 
maintained  in  the  Office  of  the 
Managing  Director. 

12.  The  National  Aeronautics  and 
Space  Administration  (Nl-255-94-3). 
Agency-wide  research  and  development 
planning  and  operational  records 
(chapters  7  and  8  of  the  NASA  Records 
Disposition  Handbook). 


13.  Office  of  Technology  Assessment 
(Nl-444-95-3).  Working  papers  to 
closed  and  incomplete  projects. 

14.  Pension  Benefit  Guaranty 
Corporation  (Nl-465-95-3).  Records  of 
the  Case  Operations  and  Compliance 
Department. 

15.  Pension  Benefit  Guaranty 
Corporation  (Nl-465-95-4).  Records  of 
the  Office  of  the  General  Council. 

16.  U.S.  Trade  and  Development 
Agency  (N 1-486-95-1).  Comprehensive 
schedule  providing  for  destruction  of 
routine  and  facilitative  records.  Records 
that  document  overall  policies,  plans, 
procedures,  and  significant  activities  are 
scheduled  as  permanent. 

Dated:  August  14, 1995. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

IFR  Doc.  95-20693  Filed  8-21-95:  8:45  am] 

MLUNQ  COOE  7S15-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  77th 
meeting  on  September  20  and  21, 1995, 
in  Room  T-2B3,  at  11545  Rockville 
Pike,  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  this  meeting  shall  be 
as  follows: 

Wednesday,  September  20, 1995 — 8:30 

a.m.  until  6:00  p.m. 
Thursday,  Septemt>er  21, 1995 — 8:30 

a.m.  until  6:00  p.m. 
During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  Meeting  with  the  Director,  A/HC's 
Division  of  Waste  Management,  Office 
of  Nuclear  Materials  Safety  and 
Safeguards — ^The  Director  will  discuss 
items  of  current  interest  related  to  the 
Division  of  Waste  Management 
programs.  Examples  of  issues  include 
preliminary  evaluation  repons  on 
Department  of  Energy  studies. 

B.  Meeting  with  NRC's  General 
Counsel — A  representative  of  the  Office 
of  the  General  Counsel  will  discuss 
items  of  interest  with  the  Committee. 
Items  might  include:  The  use  of  expert 
elicitation  in  a  licensing  hearing,  the 
nature  of  federal  rules  of  evidence,  and 
the  nature  of  organizational  conflicts  of 
interest. 

C.  Meeting  with  the  Director,  NRC's 
Office  of  Nuclear  Regulatory  Research — 
The  Director  will  discuss  items  of 
interest  with  the  Committee.  Items 
might  include:  an  overview  of  high-  and 
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low-level  waste  disposal  research  and  a 
discussion  of  the  role  of  the  Nuclear 
Safety  Research  Review  Committee. 

D.  The  Vertical  Slice  Approach — 
Representatives  of  NRC's  Division  of 
Waste  Management  will  brief  the 
Committee  on  plans  for  selected  in- 
depth  review  (vertical  slices)  of  DOE's 
site  characterization  program. 

E.  Technical  Bases  for  Yucca 
Mountain  Standards— The  ACNW  will 
be  briefed  by  a  member  of  the  National 
Research  Council's  Committee  on  the 
Tedmical  Bases  for  Yucca  Mountain 
Standards.  The  topic  will  be  the 
recently  issued  report  on  Yucca 
Moimtain. 

F.  Hydrology  Research  Program — ^The 
ACNW  will  review  the  NRC  staff 
hydrology  research  program,  including 
the  Apache  Leap  Test  Site 
investigations. 

G.  Natural  Analog  Workshop — ^The 
NRC  staff  will  report  on  a  workshop 
held  last  year.  Attempts  to  integrate 
natural  analog  studies  and  performance 
assessment  will  be  highlighted. 

H.  Reparation  of  ACNW  Report— The 
Committee  will  discuss  proposed 
reports,  including  comments  on  NRC's 
Site  Decommissioning  Management 
Plan  streamlining  activities.  Additional 
topics  will  be  considered  as  time 
permits. 

I.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  also 
discuss  ACNW-related  activities  of 
individual  members. 

J.  Miscellaneous — The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed- during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  7, 1994  (59  FR  51219).  In 
accordance  vdth  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 


picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Mr.  Major  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  Uie 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  not 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  August  16, 1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  95-20752  Filed  8-21-95;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  7-9, 1995,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
December  28, 1994  (59  FR  66977). 

Thursday,  September  7, 1995 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-10:15  a.m.:  Action  Plan 
Associated  with  Metal  Fatigue  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 


regarding  the  staff  Action  Plan 
associated  with  metal  fatigue. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

10:30  a.m.-12:30  p.m.:  Maintenance 
Rule  Inspection  Procedures  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
Nuclear  Energy  Institute  (NEI)  regarding 
the  adequacy  of'  the  inspection . 
procedures  for  evaluating  the 
implementation  of  the  Maintenance 
Rule,  and  the  lessons  learned  from  pilot 
inspections  of  early  implementation  of 
the  Maintenance  Rule  at  nine  nuclear 
power  plants. 

1 :30  a.m.-4:30  p.m.:  Activities 
Associated  With  the  Development  of 
Improved  NDE  Techniques  (Open)— -The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff,  NEI, 
and  Electric  Power  Research  Institute 
regarding  the  Generic  Letter  on 
Circimiferential  Cracking  of  Steam 
Generator  Tubes  as  well  as  the  ongoing 
and  proposed  activities  to  improve  NDE 
techniques  to  more  accurately  detect 
and  assess  steam  generator  tube  defects. 

4:45  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting, 
as  well  as  a  proposed  ACRS  report  on 
fire  protection-related  issues. 

Friday,  September  8, 1995 

8:30  a.m.S:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-9:45  a.m.:  Operator 
Licensing  Examination  Process 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  changes  to  the 
operator  licensing  examination  process. 

Representatives  of  the  industi7  will 
participate,  as  appropriate. 

9:45  a.m. -10:00 a.m.:  Subcommittee 
Activities  (Open) — ^The  Committee  will 
hear  a  report  of  the  Thermal  Hydraulic 
Phenomena  Subcommittee  regarding 
matters  discussed  during  the  July  26-27, 
1995  Subcommittee  meeting. 

10:15  a.m.-ll:00  a.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
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personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

11:00  a.m.-12:30  p.m.:  INPO  Event 
Assessment  Process  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussion  with 
representatives  of  INPO  regarding  the 
process  being  used  by  INPO  for 
reviewing  and  evaluating  events  at 
domestic  and  foreign  nuclear  power 
plants. 

I   Representatives  of  the  NRC  staff  will 
jparticipate,  as  appropriate. 

1 .30  p.m.-2:00  p.m.:  Future  ACRS 
Activities  (Open)-— The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

2:00  p.m.-2:15  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses     ' 
expected  from  the  NRC  Executive 
Director  for  Operations  to  ACRS 
comments  and  recommendations 
included  in  recent  ACRS  reports. 

2:15  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting,  as  well  as  a 
proposed  ACRS  report  on  fire 
protection-related  issues. 

Saturday,  September  9, 1995 

8:30  a.m.-ll:00 a.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting,  and  on  other 
matters  noted  above. 

11:15  a.m.-l  1 .30  a.m.:  New  Research 
Needs  (Open)— The  Committee  will 
discuss  new  research  needs,  if  any, 
identified  during  this  meeting. 

11:30  a.m.-12:45  p.m.:  Strategic 
Planning  (Open) — ^The  Committee  will 
discuss  items  that  are  of  importance  to 
the  NRC  which  should  receive 
additional  emphasis  in  its  future 
deliberations. 

1 2:45  p.m.-l  :00  p.m. :  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  5, 1994  (59  FR  50780).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 


during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L.  92-463. 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2),  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301-415-7364), 
between  7:30  A.M.  and  4:15  P.M.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorid  fi-om  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  FedWorid  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Proposed  ACRS  Meeting  Dates  for 
Remainder  ofCY  1995— The  revised 
ACRS  meeting  dates  for  CY  1995  are 
provided  below: 


ACRS  meeting  No. 

1995  ACRS  meeting 
dates 

425 

426 „ 

427 

Octot)er5-7,  1995. 
Novemtier  2-4.  1995. 
Decemtjer  7-9.  1995. 

Dated:  August  16. 1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-20740  Filed  8-21-95:  8:45  am) 
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Regulatory  Guides;  Availability 

The  Nuclear  Regulatory  Commission 
is  pleased  to  announce  that  regulatory 
guides  are  now  available  to  the  public 
at  no  charge.  The  Regulatory  Guide 
Series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  Commission's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  licenses. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  pubUshed  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC. 
Single  copies  of  regulatory  guides  may 
be  obtained  free  of  charge  by  writing  the 
Office  of  Administration,  Attention: 
Distribution  and  Services  Section,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  or  by  fax 
at  (301)415-2260.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road. 
Springfield,  VA  22161,  or  by  calling 
them  at  (703)  487-4650.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Carlton  C.  Kammerer,         , 

Director,  Division  of  Freedom  of  Information 

and  Publications  Services,  Office  of 

Administration. 

[FR  Doc.  95-20747  Filed  8-21-95:  8:45  ami 
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[Docket  No.  STN  50-530] 

Arizona  Public  Service  Company,  et  al. 
(Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  3);  Exemption 

I 

The  Arizona  Public  Service  Company, 
et  $1.  (APS  or  the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  NPF- 
41,  which  authorizes  operation  of  the 
Palo  Verde  Nuclear  Generating  Station 
(PVNGS),  Unit  No.  3.  The  license 
provides,  among  other  things,  that 
PVNGS,  Unit  3,  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  PVNGS,  Unit  3.  faclHty  is 
a  pressurized  water  reactor  located  at 
the  licensee's  site  in  Maricopa  County, 
Arizona. 

n 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs)  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shut  down  for  the  10-year 
inservice  inspection. 

m 

By  letter  dated  Jime  21, 1995,  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.l.(a),  on  a 
one-time  schedular  extension  which 
would  permit  rescheduling  the  second 
containment  integrated  leak  rate  test 
(ILRT)  in  the  first  10-year  service  period 
from  the  fifth  refueUng  outage  (3R5) 
currently  scheduled  for  November  1995 
to  the  sixth  refueling  outage  (3R6) 
planned  for  April  1997. 

The  current  ILRT  requirements  for 
PVNGS,  Unit  3,  as  set  forth  in  Appendix 
I,  are  that,  after  the  pre-operational  leak 
rate  test,  a  set  of  three  Type  A  tests  must 
be  performed  at  approximately  equal 
intervals  during  each  10-year  period. 
Also,  the  third  test  of  eadi  set  must  be 
conducted  when  the  plant  is  shut  down 
for  the  10-year  plant  inservice 
inspection  (ISI).  The  first  periodic  Type 
A  test  was  performed  in  May  of  1991 
during  the  second  refueling  outage  in 
Unit  3  (3R2),  40  months  from  the  date 
of  Unit  3  commercial  operation.  The 
second  periodic  test  is  currently 
scheduled  to  be  performed  in  November 
of  1995  during  the  fifth  refueling  outage 
(3R5),  corresponding  to  an  interval  of  54 
months.  The  third  Type  A  test  is 
ciurently  planned  to  be  performed 
during  the  seventh  refueling  outage 


(3R7)  which  would  coincide  with  the 
completion  of  the  first  10-year  ISI 
interval. 

The  proposed  exemption  would  allow 
APS  to  delay  the  Unit  3  second  Type  A 
test  until  the  sixth  refueling  outage 
(3R6).  The  Type  A  test  would 
tentatively  be  scheduled  for  April  of 
1997,  and  would  increase  the  interval 
between  the  first  emd  second  Type  A 
test  from  54  months  to  71  months.  The 
third  Type  A  test  is  not  being  altered  by 
this  exemption  request  and  will  remain 
scheduled  for  the  seventh  refueling 
outage  (3R7).  This  exemption  request 
proposes  an  increase  to  the  interval 
between  the  first  and  second  Type  A 
test  but  does  not  alter  the  frequency  of 
testing  (three  Type  A  tests  performed  in 
a  ten  year  perioid)  during  the  first  10 
year  ISI  interval. 

IV 

The  previous  testing  history  at 
PVNGS,  Unit  3,  provides  substantial 
justification  for  the  proposed  test 
interval  extension.  Type  A  testing  is 
performed  to  determine  that  the  total 
leakage  from  primary  containment  does 
not  exceed  the  maximum  allowable 
leakage  rate  (L.)  as  specified  in  the 
PVNGS,  Unit  3.  technical  specifications 
(TS).  The  primary  containment 
maximimi  allowable  leakage  rate 
provides  an  input  assumption  to  the 
calculation  required  to  ensure  that  the 
maximiun  potential  offsite  dose  during 
a  design  basis  accident  does  not  result 
in  a  dose  in  excess  of  that  specified  in 
10  CFR  Part  100.  The  allowable  L,  for 
PVNGS,  Unit  3.  is  0.10  percent  by 
weight  of  the  containment  air  per  24 
hours  at  P.,  where  P,  is  defined  as  the 
calculated  peak  internal  containment 
pressure  related  to  the  design  basis 
accident,  specified  in  the  PVNGS  TS  as 
49.5  psig.  The  acceptance  criteria  for  the 
Type  A  test  is  75  percent  of  La  or  0.075 
percent  by  weight  of  the  containment  air 
per  24  hours  at  P,. 

The  licensee  performed  a  plant- 
specific  study  concluding  that  the 
extension  of  the  Type  A  test  has  a 
negligible  impact  on  overall  risk.  This 
study  relied  heavily  on  the  existing 
Type  B  and  C  testing  program  which  is 
not  affected  by  this  exemption,  and  will 
continue  to  effectively  detect 
containment  leakage. 

Additionally,  the  licensee  stated  that 
its  exemption  request  meets  the 
requirements  of  10  CFR  50.12, 
paragraphs  (a)(2)(ii)  (the  underlying 
purpose  of  the  regulation  is  achieved). 

The  licensee  categorized  mechanisms 
that  could  cause  degradation  of  the 
containment  into  two  types:  (1) 
degradation  due  to  work  which  is 
performed  as  part  of  a  modification  or 


maintenance  activity  on  a  component  or 
system  (activity  based);  or  (2) 
degradation  resulting  from  a  time  based 
failure  mechanism  (i.e.,  deterioration  of 
the  containment  structure  due  to 
pressure,  temperature,  radiation, 
chemical  or  other  such  effects).  To 
address  the  potential  degradation  due  to 
an  activity  based  mechanism,  the 
licensee  reviewed  containment  system 
related  modifications  performed  since 
the  last  Type  A  test.  The  Ucensee 
concluded  that  the  modifications 
performed  did  not  impact  containment 
integrity,  or  the  modifications  have,  or 
vdll  be,  tested  adequately  to  ensure  that 
there  is  no  degradation  from  an  activity 
based  mechanism.  In  addition,  the 
licensee  maintains  administrative 
controls  which  ensure  that  an 
appropriate  retest,  including  local  leak 
rate  testing,  if  applicable,  is  specified  for 
maintenance  activities  which  affect 
primary  containment  inte^ity. 

Regarding  time  based  failure 
mechanisms,  the  licensee  concluded 
that  risk  of  a  non-detectable  increase  in 
the  primary  containment  leakage  is 
considered  negligible  due  to  the  10  CFR 
Part  5t),  Appendix  J.  Type  B  and  C 
testing  program.  The  licensee  stated  that 
without  actual  accident  conditions, 
structural  deterioration  is  a  gradual 
phenomenon  which  requires  periods  of 
time  well  in  excess  of  the  proposed  71- 
month  test  interval  which  would  result 
by  performing  the  second  periodic  Type 
A  test  during  3R6.  Other  thai^  accident 
conditions,  the  only  external 
mechanism  inducing  stress  of  the 
containment  structure  is  the  test  itself. 
The  licensee  maintains  that  the  longer 
test  interval  would,  therefore,  lessen  the 
frequency  of  stressing  the  containment. 

Additionally,  the  licensee  has 
performed  the  general  inspections  of  the 
accessible  interior  and  exterior  surfaces 
of  the  containment  structures  and 
components  prior  to  the  previous  Type 
A  tests,  as  required  by  10  CFR  Part  50. 
Appendix  J,  Section  V.A.  These 
inspections  are  intended  to  uncover  any 
evidence  of  structural  deterioration 
which  may  affect  either  the  containment 
structural  integrity  or  leak  tightness.  At 
PVNGS,  Unit  3,  there  has  been  no 
evidence  of  structural  deterioration  that 
would  impact  structural  integrity  or  leak 
tightness.  Although  the  containment 
inspections  required  by  Appendix  J  are 
limited  in  scope,  they  provide  an 
important  added  level  of  confidence. 
The  licensee  has  committed  to  perform 
the  general  containment  inspection  as 
originally  scheduled,  during  the 
u[>coming  3R5. 

The  preoperational  and  first  periodic 
Type  A  tests  performed  in  Unit  3  both 
passed  the  acceptance  criteria  with 
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adequate  margin.  The  test  results  were 
0.0521  and  0.062  percent  by  weight  of 
the  containment  air  per  24  hours  at  P., 
respectively.  The  Type  A  test  results 
were  confirmatory  of  the  Type  B  and  C 
tests,  and  demonstrate  that  PVNGS  Unit 
3  is  a  low-leakage  containment.  A  test 
report  for  each  of  the  Type  A  tests  was 
submitted  to  the  Commission  for  staff 
review  in  accordance  with  the  reporting 
requirements  of  10  CFR  50,  Appendix  ], 
Section  V.B. 

The  10  CFR  50,  Appendix  J,  Type  B 
tests  are  intended  to  detect  local  leaks 
and  to  measuire  leakage  across  pressure 
containing  or  leakage  limiting- 
boundaries  other  than  valves,  such  as, 
containment  penetrations  incorporating 
resilient  seals,  gaskets,  doors,  hatches, 
etc.  The  10  CFR  50,  Appendix  J,  Type 
C  tests  are  intended  to  measure  primary 
containment  isolation  valve  leakage 
rates.  The  frequency  and  scope  of  Type 
B  and  C  testing  are  not  being  altered  by 
this  proposed  exemption  request.  The 
acceptance  criteria  for  Type  B  and  C 
testing  is  0.6  L„  or  0.06  percent  by 
weight  of  the  containment  air  per  24 
hours  at  P..  This  acceptance  criteria  (0.6 
LJ  is  for  the  simi  of  all  valves  and 
penetrations  subject  to  Type  B  and  C 
testing  and  represents  a  considerable 
portion  of  the  Type  A  test  allowable 
leakage.  The  test  results  of  the  combined 
Type  B  and  C  leakage  rates  for  Unit  3 
were  shown  in  a  table  on  the  licensee's 
.  exemption  request  submittal. 

The  Unit  3  test  results  are 
substantially  below  the  allowable 
acceptance  criteria  for  the  combined 
Type  B  and  C  leakage  rates.  These  test 
results  demonstrate  a  good  historic 
performance  of  the  containment 
integrity  system.  The  Type  B  and  C 
testing  program  is  not  being  altered  by 
this  exemption  request  and  will 
continue  to  effectively  detect 
containment  leakage  caused  by  activity 
based  or  time  based  failure  mechanisms. 

A  plant-specific  analysis  for  PVNGS 
was  performed  to  evaluate  the  potential 
for  extending  the  Type  A  test  frequency. 
The  PVNGS,  Unit  3,  plant-specific 
analysis  considered  the  extension  of  the 
interval  to  as  much  as  240  months.  The 
conclusion  of  the  analysis  was  that  the 
extension  of  the  Type  A  test  interval  has 
a  negligible  impact  on  overall  risk.  The 
licensee's  exemption  request  does  not 
alter  the  frequency  for  performance  of 
Type  A  testing  (i.e.,  it  still  maintains  a 
frequency  of  3  tests  per  10  years). 
However,  the  licensee  maintains  that 
the  data  from  this  study  support  the 
requested  exemption  from  the 
requirement  of  10  CFR  Part  50, 
Appendix  J,  regarding  "approximately 
equal  intervals."  The  interval  between 
the  first  and  second  Type  A  tests  would 


be  71  months  with  this  exemption.  The 
PVNGS,  Unit  3,  plant-specific  analysis 
supports  the  use  of  a  240-month  interval 
with  a  negligible  impact  on  overall  risk. 

The  licensee  referenced  10  CFR 
50.12(a)(2)(ii)  as  a  basis  for  this 
exemption.  'This  section  defines  such  a 
circumstance  where  "application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  *  *  *  "  The 
imderlying  purpose  of  10  CFR  Part  50, 
Appendix  J,  Section  ni.D.l.(a),  is  to 
establish  and  maintain  a  level  of 
confidence  that  any  primary 
containment  leakage,  during  a 
hypothetical  design  basis  accident,  will 
remain  less  than  or  equal  to  the 
maximum  allowable  value,  L„  by 
performing  periodic  Type  A  testing. 
Compliance  with  the  "approximately 
equal  intervals"  clause  of  Appendix  J  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule,  as  explained  in  the 
above  technical  justification. 
V 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  conunon  defense  and  security.  The 
Commission  further  determined,  for  the 
reasons  discussed  below,  that  special 
circttmstances,  as  provided  in  10  CFR 
50.12(a)(2)(ii),  are  present  justifying  the 
exemption;  namely,  that  application  of 
the  regulation  in  the  particular 
circiunstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
diuing  the  10-year  service  period  is  to 
ensuire  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request.  The  NRC  staff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leak-tight 
containment.  All  Type  A  tests  have 
passed  with  adequate  margin.  The 
licensee  has  also  noted  that  the  results 
of  the  Type  A  testing  have  been 
confirmatory  of  the  Type  B  and  C  tests 
(which  will  continue  to  be  performed). 
Additionally,  the  licensee  has 
committed  to  perform  the  general 
containment  inspection  during  the 
upcoming  refueling  outage  (3R5), 
thereby  providing  an  added  level  of 


confidence  in  the  continued  integrity  of 
the  containment  boimdary. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  which 
provides  the  technical  justification  for 
the  present  Appendix  ]  rulemaking 
effort  which  ^o  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overall  contaiiunent  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
coimtry  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493,  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILR'T  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  three  percent  of  all 
failures.  This  study  agrees  with  previous 
NRC  staff  studies  which  show  that  Type 
B  and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks.  The 
PVNGS-3  experience  has  also  been 
consistent  vnih  this. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  vnth 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  1.0  U-  Of 
these,  only  nine  were  not  due  to  Tyj>e 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2  L,;  in 
one  case  the  leakage  was  found  to  be 
approximately  2  L,;  in  one  case  the  as- 
found  leakage  was  less  than  3  L.;  one 
case  approached  10  L.;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21  L..  For  about  haff  of 
the  failed  ILRTs,  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  L. 
(approximately  200  L,,  as  discussed  in 

NUREG-1493). 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  that  the 
Ucensee's  proposed  one-time  exemption 
allowing  APS  to  delay  the  Unit  3  second 
Type  A  test  until  the  sixth  refueling 
outage  (3R6),  which  would  increase  the 
interval  between  the  first  and  second 
Type  A  test  from  54  months  to  71 
months,  is  acceptable. 

Pursuant  to  ID  CFR  51.32,  the 
Conunission  has  determined  that 
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local  public  dociunent  room  located  at 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  ^ 

Pennsylvania. 


granting  this  exemption  will  wfA  have  a 
significant  impact  on  the  human 
enviroiunent  (60  FR  42189). 
This  exemption  is  effective  upon 

issuance  and  shall  expire  at  the 
completion  of  the  3R6  refueling  outage. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects  lU/IV, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  95-20749  Filed  8-21-95;  8:45  am] 

BILUNO  COOe  7S«M>1-P 


[Docket  No.  5<M00] 

Carolina  Pewter  &  Light  Company; 
Notice  of  Wittidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  March  20,  1995 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-63 
for  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  No.  1,  located  in  New  Hill, 
North  Carolina  27562. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
to  allow  the  relocation  of  cycle-specific 
Overpower  and  Overtemperature  E>elta 
T  trip  setpoint  parameters  to  the  Core 
Operating  Limits  Report.  The 
Commission  had  previously  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Register  on  April  26,  1995  (60  FR 
20515).  However,  by  letter  dated  August 
3, 1995,  the  Ucensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  20, 1995,  and 
the  licensee's  letter  dated  August  3, 
1995,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Dated  at  Roclcville,  Maryland,  this  16th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  U-1, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-20744  Filed  8-21-95;  8:45  am] 

BtUJNO  COM  7SM-01-M 


[Docket  Nos.  50-277  and  50-278] 

PECO  Energy  Company;  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  209  and  213  to 
Facility  Operating  Licenses  Nos.  DPR- 
44  and  DPR-56  issued  to  PECO  Energy 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  located  in 
Yoric  County,  Pennsylvania.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Technical  Specifications  to  provide  for 
an  increased  allowed  out-of-service  time 
for  the  Peach  Bottom  emergency  diesel 
generators  based  on  the  availability  of  a 
power  tie-line  from  the  Conowingo 
Hydroelectric  Station. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearfhg 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
June  7,  1995  (60  FR  30120).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (60  FR 
40866). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  7, 1994  and 
supplemented  by  letters  dated  June  2 
and  September  6, 1994  and  June  16  and 
July  13, 1995,  (2)  Amendment  Nos.  209/ 
213  to  Licenses  Nos.  DPR-44  and  DPR- 
56,  (3)  the  Commission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC.  and  at  the 


Dated  at  RockviUe,  Maryland,  this  16th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  W.  Shea, 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  95-20743  Filed  8-21-95;  8:45  am] 

WLUNQ  CODE  7S90-01-P 


[Docket  Nos.  50-352  and  50-353] 

Pennsylvania  Power  and  Light 
Company  (Susquehanna  Steam 
Electric  Station,  Units  1  and  2); 
Exemption 


Pennsylvania  Power  and  Light 
Company  (the  licensee),  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-14 
and  NPF-22,  which  authorize  operation 
of  the  Susquehanna  Steam  Electric 
Station  (SSES),  Units  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect.  The  facilities  consist  of  two 
boiling  water  reactors  located  in 
Luzerne  County,  Pennsylvania. 

n 

Section  50.54(o)  of  10  CFR  Part  50 
requires  that  primary  reactor 
containments  for  water  cooled  power 
reactors  be  subject  to  the  requirements 
of  Appendix  J  to  10  CFR  Part  50. 
Appendix  J  contains  the  leakage  test 
requirements,  schedules,  and 
acceptance  criteria  for  tests  of  the  leak 
tight  integrity  of  the  primary  reactor 
containment  and  systems  and 
components  which  penetrate  the 
containment.  Sections  II.H.4  and 
ffl.C.2(a)  of  Appendix  J  to  10  CFR  Part 
50  require  leaic  rate  testing  of  Main 
Steam  Isolation  Valves  (MSIVs)  at  the 
calculated  peak  containment  pressiu^ 
related  to  the  design  basis  accident,  and 
Section  III.C.3  requires  that  the 
measured  leak  rates  be  included  in  the 
combined  local  leak  rate  test  results. 
The  proposed  deletion  of  the  MSIV 
Leakage  Control  System  (LCS),  and 
proposed  use  of  an  alternate  leakage 
pathway  affects  the  description  of  an 
existing  exemption  which  allows  the 
leak  rate  testing  of  the  MSFVs  at  a 
reduced  pressure  and  the  exclusion  of 
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the  measiued  leakage  from  the 
combined  local  leak  rate  test  results. 
The  original  exemption  is  contained  in 
the  SSES  Safety  Evaluation  Report  (SER) 
(NUREG-0776). 

By  letter  dated  February  21, 1995,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  The 
subject  exemption  is  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors,"  Sections  n.H.4, 
in.C.2(a),  and  m.C.3,  to  allow 
alternative  testing  pressure  and  leakage 
limits  for  the  MSIVs  and  to  exclude 
MSrV  leakage  from  the  combined  local 
leak  rate  test  results  after  deletion  of  the 
LCS. 

The  staff  issued  for  SSES.  Units  1  and 
2,  the  current  exemption  from  10  CFR 
Part  50,  Appendix  J,  Sections  II.H.4, 
ra.C.2(a),  and  ni.C.3,  based  on  the 
conclusion  that  the  SSES,  Units  1  and 
2,  MSIV  leak  testing  methods  were 
acceptable  alternatives  to  the 
requirements.  This  conclusion  was 
included  in  the  SSES  SER  (NUREG- 
0776).  The  SER  also  described  that  in 
the  event  of  a  loss-of-coolant-accident 
(LOCA),  the  MSIV  LCS  will  maintain  a 
negative  pressure  between  the  MSIV 
and  the  effluent  will  be  discharged  into 
a  volume  where  it  will  be  processed  by 
the  standby  gas  treatment  system  before 
being  released  to  the  environment.  The 
licensee  had  performed  a  radiological 
analysis  based  on  an  assumed  leak  rate 
limit  of  11.5  standard  cubic  feet  per 
hour  (scfh),  and  the  MSIVs  were 
planned  to  be  periodically  tested  to 
ensure  the  validity  of  the  radiological 
analysis.  The  staff  concluded  that  the 
current  SSES  testing  procedure,  where 
two  valves  on  one  steam  line  are  tested 
simultaneously,  between  the  valves, 
utilizing  a  reduced  test  pressure  (i.e., 
half  the  peak  containment  pressiu-e  of 
22.5  psig  applied  between  the  MSIVs) 
was  acceptable.  Also,  the  staff  excluded 
the  MSIV  test  leakage  rate  from  the 
combined  local  leak  rate  l>ecause  the 
MSIV  leakage  had  been  accounted  for 
separately  in  the  radiological  analysis  of 
the  site. 

By  letter  dated  November  21, 1994, 
the  licensee  submitted  a  Technical 
Specifications  (TS)  amendment  request 
for  SSES,  Units  1  and  2,  which  supports 
the  plaimed  modification  to  eliminate 
the  MSrV  LCS  and  utilize  an  alternate 
leakage  pathway  (main  steam  lines  and 
condenser).  This  proposal  is  based  on 
the  Boiling  Water  Reactor  Owners 
Group  (BWROG)  method  summarized  in 
General  Electric  Report  NEDC-31858P, 
Revision  2,  "BWROG  Report  for 
increasing  MSIV  Leakage  Rate  Limits 
and  Elimination  of  Leakage  Control 


System."  Therefore,  the  description  of 
the  MSIV  LCS  and  the  assumed  MSIV 
leak  rate  are  no  longer  accurate  once  the 
proposed  TS  modification  is  performed 
and  implemented. 

The  licensee's  November  21. 1994,  TS 
(amendment)  request  states  that  a  plant- 
specific  radiological  analysis  has  been 
performed  in  accordance  with  NEDC- 
31858P,  Revision  2,  to  assess  the  effects 
of  the  proposed  increase  to  the 
allowable  MSIV  leakage  rate  in  terms  of 
Main  Control  Room  (MCR)  and  off-site 
doses  following  a  postulated  design 
basis  LOCA.  This  analysis  utilizes  the 
hold-up  volume  of  the  main  steam 
piping  and  condenser  as  an  alternate 
method  for  treating  MSIV  leakage.  The 
radiological  analysis  uses  standard 
conservative  assumptions  for  the 
radiological  source  term  consistent  with 
Regulatory  Guide  (RG)  1.3, 
"Assumptions  Used  for  Evaluating  the 
Potential  Radiological  Consequences  of 
a  Loss-of-Coolant-Accident  for  Boiling 
Water  Reactors,"  Revision  2,  dated  June 
1974.  The  analysis  results  demonstrate 
that  dose  contributions  from  the 
proposed  MSIV  leakage  rate  limit  of  100 
scfh  per  MSIV,  not  to  exceed  300  scfh 
for  all  four  main  steam  lines,  and 
considering  the  proposed  deletion  of  the 
MSIV  LCS,  result  in  an  acceptable 
increase  to  the  LOCA  doses  previously 
evaluated  against  the  regulatory  limits 
for  the  off-site  doses  and  MCR  doses 
contained  in  10  CFR  Part  100,  and  10 
CFR  Part  50,  Appendix  A,  General 
Design  Criteria  (GDC)  19,  respectively. 
The  proposed  calculated  off-site  and 
MCR  doses  resulting  from  a  LOCA  are 
the  sum  of  the  LOCA  doses  previously 
evaluated  (currently  described  in  the 
Updated  Final  Safety  Analysis  Report), 
and  the  additional  doses  calculated 
using  the  alternate  MSIV  leakage 
treatment  method.  The  method  of 
calculating  the  revised  doses  is 
conservative,  since  the  LOCA  doses 
previously  evaluated  already  include 
dose  contributions  from  MSFV  leakage  at 
the  maximum  leakage  rate  currently 
permitted  by  the  TS.  Appendix  2  of 
Attachment  3  of  the  January  14, 1994, 
submittal  shows  the  previously 
calculated  doses  and  the  new  calculated 
doses  resulting  from  the  proposed 
changes. 

The  staff  concluded  that  the  current 
exemption  was  acceptable  based  on:  the 
method  of  MSIV  testing  (i.e.,  22.5  psig 
test  pressure  when  applied  between 
MSIVs  on  a  single  steam  line);  a 
radiological  analysis  that  assumed  a 
11.5  scfh  MSrv  leak  rate,  and  the 
licensee's  commitment  that  the  MSIVs 
would  be  periodically  tested  to  ensure 
the  validity  of  the  radiological  analysis 
(i.e.,  verify  that  the  MSIV  leakage  rate 


during  testing  is  accounted  for 
separately  in  the  radiological  analysis  of 
the  site).  The  proposed  changes  do  not 
affect  the  bases  for  the  current 
exemption.  The  modification  and 
implementing  TS  change  request:  will 
not  alter  the  procedure  method  of  MSIV 
testing  (i.e.,  test  pressure  will  remain  at 
22.5  psig  when  applied  between  MSIVs) 
and  are  based  on  the  results  of  a 
radiological  analysis  where  the 
proposed  leakage  rate  and  the  resulting 
doses  are  still  within  regulatory  limits. 
Also,  the  MSIVs  will  be  periodically 
tested  to  assure  the  validity  of  the 
analysis  (i.e.,  verify  that  the  proposed 
MSIV  leakage  rate  assumed  in  the 
radiological  analysis  is  not  exceeded  per 
proposed  TS  3.6.1.2.c),  and  the  MSIV 
leakage  will  still  be  accounted  for 
separately  in  the  radiological  analysis  of 
the  site. 

For  the  reasons  set  forth  above,  the 
NRC  staff  concludes  that  there  is 
reasonable  assurance  that:  the  current 
MSrV  leak  testing  method  (i.e.,  test 
pressure  of  22.5  psig  when  applied 
between  MSIV)  is  an  acceptable  method; 
the  proposed  alternate  MSIV  leakage 
pathway  (main  steam  lines  and 
condenser),  and  the  calculated  doses 
obtained  by  performing  radiological 
analysis  (calculated  using  an  MSIV 
leakage  rate  limit  of  100  scfh  per  MSIV 
not  taexceed  300  scfh  for  all  four  main 
steam  lines)  are  within  the  limits  of  10 
CFR  Part  100  and  GDC-19.  The  staff 
finds  it  acceptable  to  continue  to 
exclude  the  measured  MSIV  leakage  rate 
from  the  combined  local  rate,  since  the 
leakage  is  accounted  for  separately  and 
continues  to  meet  the  underlying 
purpose  of  the  rule.  Therefore,  the  staff 
finds  the  requested  exemption 
presented  in  the  licensee's  February  21. 
1995,  submittal  acceptable. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  *  *  *." 

The  underlying  purpose  of  the  rule  is 
to  assure  that  the  total  valve  leakage  is 
within  the  limits  of  10  CFR  Part  100  and 
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GDC-19.  The  licensee's  analysis  has 
demonstrated  that  an  adequate  margin 
can  be  maintained  even  if  leakage  from 
the  MSrV  is  considered  separately  and 
subject  to  a  leakage  restriction  of  100 
scfh  per  MSFV,  not  to  exceed  a  total  of 
300  scfh  for  all  four  main  steam  lines. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
Part  50.12,  an  exemption  is  authorized 
by  law  and  will  not  present  an  undue 
risk  to  the  pubHc  health  and  safety,  and 
that  there  are  sp>ecial  circumstances 
present,  as  speciHed  in  10  CFR 
50.12(a)(2).  An  exemption  is  hereby 
granted  from  the  requirements  of 
Sections  II.H.4.  m.C.2(a),  and  III.C.3  of 
Appendix  J  to  10  CFR  Part  50.  The 
exemption  allows  (1)  leakage  testing  of 
the  MSrVs  after  deletion  of  the  LCS, 
using  a  test  pressure  of  22.5  psig  applied 
between  MSIVs  and  a  leakage  rate  limit 
of  100  scfh  per  MSIV,  not  to  exceed  300 
scfh  for  all  main  steam  lines,  and  (2) 
exclusion  of  the  measured  MSFV  leakage 
rate  from  the  combined  local  leak  rate. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
hiunan  environment  (60  FR  42192). 

This  exemption  is  effective  upon 
issuance  and  will  be  implemented  prior 
to  startup  of  Cycle  7  for  SSES,  Unit  2, 
and  prior  to  startup  of  Cycle  9  for  SSES, 
Unitl. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Gimmission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/n, 
Office  of  Nuclear  Reactor  Reflation. 
[FR  Doc.  95-20746  Filed  8-21-95;  8:45  am] 

BILUNO  CODE  7SM-01-P 

Pocket  No.  50-2721 

Public  Service  Electric  and  Gas  Cq., 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  its  May  4, 1995  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-70  for  the 
Salem  Nuclear  Generating  Station,  Unit 
No.  1 ,  located  in  Salem,  New  Jersey. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  allow  a  one-time 
extension  of  the  interval  for  conducting 
the  Containment  Integrated  Leak  Rate 


test  until  the  end  of  the  twelfth  refueling 
outage. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  23, 1995 
(60  FR  27342).  However,  by  letter  dated 
August  2, 1905,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  4, 1995,  and  the 
licensee's  letter  dated  August  2, 1995, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  Public  Library, 
112  West  Broadway,  Salem,  New  Jersey, 
08079. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission." 
Leonard  N.  OUhan, 

Senior  Project  Manager.  Project  Directorate 
1-2,  Division  of  Reactor  Pro jects — I/n,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  95-20742  Filed  8-21-95;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

TTie  National  Partnership  Council 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

summary:  The  Office  of  Personnel 
Management  (OPM)  announces  the  next 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 
TIME  AND  PLACE:  The  Council  will  meet 
September  12, 1995,  at  1:30  p.m..  in  the 
auditorium  of  the  Oakland  Federal 
Building,  1301  Clay  Street,  Oakland.  CA 
94612-5213.  The  auditorium  is  located 
on  the  ground  level. 
TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 
POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  Partnership  Council,  Executive 
Secretariat.  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building.  1900  E  Street,  NW..  Room 


5315.  Washington,  DC  20415-0001. 
(202)  606-1000. 

SUPPLEMENTARY  INFORMATION:  The 
Council  is  holding  meetings  outside  the 
Washington,  DC  Metropolitan  area  in  an 
effort  to  get  the  labor-management 
partnership  message  out  to  as  many 
people  as  possible.  This  will  be  an 
interactive  meeting.  There  will  be        -^ 
presentations  on  partnership 
experiences  followed  by  an  audience 
participation  segment.  Persons  seated  in 
the  audience  will  be  invited  to  ask 
questions  from  the  floor.  The  meeting 
will  end  with  a  discussion  of  various 
Council  workplan  items. 
PUBLIC  PARTICIPATION:  We  invite 
interested  persons  and  organizations  to 
submit  vmtten  comments.  Mail  or 
deliver  your  comments  to  Mr.  Douglas 
K.  Walker  at  the  address  shown  above. 
Written  comments  must  be  received  by 
September  8,  in  order  to  be  considered 
at  the  September  12,  meeting. 

Office  of  Personnel  Management. 

James  B.  King, 

Director 

[FR  Doc.  95-20645  Filed  8-21-95;  8:45  am) 

MLLINO  COOE  CSZS-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Agricultural  Policy  Advisory 
Committee  for  Trade  and  Agricultural 
Technical  Advisory  Committees  for 
Trade  Meetings 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  Agricultural  Policy 
Advisory  Committee  for  Trade  (APAC) 
and  the  Agricultural  Technical  Advisory 
Committees  for  Trade  (ATACs)  will 
hold  meetings  during  the  period  of 
August  21, 1995-February  1, 1996.  The 
meetings  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  agricultural  trade  poUcy 
that  include,  but  are  not  limited  to. 
issues  concerning  Chile  NAFTA 
accession  negotiations;  GATT  accession 
negotiations  with  various  countries; 
U.S./Canada  bilateral  agricultuiral  trade 
issues;  international  sanitary  and 
phytosanitary  barriers  to  trade;  GATT 
Uruguay  Round  Agreement 
implementation  issues;  the  Long-term 
Agricultural  Trade  Strategy  of  the  U.S. 
Department  of  Agriculture;  Asia-Pacific 
Economic  Cooperation;  and  the  Free 
Trade  Agreement  of  the  Americas 
initiative. 

Pursuant  to  section  2155  (f)  (2)  of  title 
19  of  the  United  States  Code,  the  U.S. 
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Trade  Representative  has  determined 
that  these  meetings  will  be  concerned 
solely  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
development  by  the  United  States 
Government  of  trade  policy  priorities, 
negotiating  objectives,  or  bargaining 
positions.  Accordingly,  these  meetings 
will  be  closed  to  the  pubUc. 

Briefings  regarding  non-sensitive 
issues  may  be  held  in  conjimction  with 
these  meetings.  Such  briefings  will  be 
open  to  the  public.  Information 
regarding  the  dates  and  times  of  such 
briefings  can  be  obtained  by  contacting 
John  B.  Winski,  Joint  Executive 
Secretary,  Agricultiual  Pohcy  Advisory 
committee  for  Trade,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agricultiue,  at  (202)  720-6829. 
ADDRESSES:  All  meetings  will  be  held  at 
the  U.S.  Department  of  Agriculture,  14th 
and  Independence  Avenues,  SW., 
Washington,  DC  20250  unless  an 
alternate  site  is  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cla3rton  Parker,  Director  of 
Intergovernmental  Affairs,  Office  of  the 
United  States  Trade  Representative  at 
(202)  395-6120  or  John  B.  Winski,  Joint 
Executive  Secretary,  Agricultural  Policy 
Committee  for  Trade,  Foreign 
■Agricultural  Service,  U.S.  Department  of 
AgricultiUB,  at  (202)  720-6829. 

Michael  Kantor, 

United  States  Trade  Representative. 

(FR  Doc.  95-20783  Filed  8-21-95;  8:45  am) 

BILUNG  COOE  31WM)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell  (202)  942-8800. 

Upon  Written  Request,  Copy  available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 

Revised  Proposed  Rule  and  Proposed 
Form:  Rule  3a-4  and  Form  N-3a4,  File 
No.  270-401. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501,  the  Securities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  for  OMB 
approval  revised  proposed  rule  3a— 4 
and  proposed  Form  N-3a4,  both  imder 
the  Investment  Company  Act  of  1940, 
15  U.S.C.  80a-l  et  seq.,  (the 
"Investment  Company  Act"). 

Revised  proposed  rule  3a— 4  would 
provide  a  nonexclusive  safe  harbor  fi-om 


the  definition  of  investment  company 
for  certain  investment  advisory 
programs  meeting  the  conditions  of  the 
rule.  The  revised  proposed  rule  would 
require  sponsors  of  investment  advisory 
programs  relying  on  the  safe  harbor, 
among  other  things,  to  establish  and 
effect  written  procediues  and 
agreements,  and  to  provide  each  cUent 
with  quarterly  statements.  The 
Commission  estimates  that  the  annual 
reporting  burden  for  revised  proposed 
rule  3a-4  would  be  1,168,720  hours. 

Proposed  Form  N-3a4  would  be  filed 
by  sponsors  intending  to  rely  on  rule 
3a-4.  The  form  would  be  filed  when  a 
sponsor  begins  or  ends  its  reliance  on 
the  safe  harbor,  or  when  the  sponsor 
wishes  to  amend  the  prior  filing.  The 
annual  reporting  biuden  would  be  4.5 
hours. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  average 
burden  hoiu^s  for  compliance  with  SEC 
rules  and  forms  to  Michael  E.  Bartell, 
Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
and  Clearance  Officer  for  the  Securities 
and  Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Paperwork  Reduction  Project  (Rule  3a- 
4  and  Form  N-3a4),  Office  of 
Management  and  Budget,  room  3228, 
New  Executive  Office  Building, 
Washington,  DC  20543. 

Dated:  August  3, 1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20696  Filed  8-21-95;  8:45  am] 

BILUNO  CODE  MIO-OI-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell  (202)  942-8800. 

Upon  Written  Request  Copy  Available 
From:  Seciuities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Proposed  Revisions 

Regulation  S-X— File  No.  270-3 
Regulation  S-B— File  No.  270-370 
Form  S-1— File  No.  270-58 
Form  S-2— File  No.  270-60 
Form  S-3— File  No.  270-61 
Form  S-4— File  No.  270-287 
Form  F-1— File  No.  270-249 
Form  F-2— File  No.  270-250 
Form  F-3— File  No.  270-251 
Form  F-^— File  No.  270-288 
Form  SB-1— File  No.  270-374 


Form  SB-2— File  No.  270-366 
Form  10— File  No.  270-51 
Form  20-F— File  No.  270-156 
Form  10-K— File  No.  270-48 
Form  10-KSB— File  No.  270-368 
Form  10-Q— File  No.  270-49 
Form  10-QSB— File  No.  270-369 

Proposed  Rule:  Proposed  Rule  135d, 
File  No.  270^03. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  SecuriUes 
and  Exchange  Commission 
("Commission")  has  submitted  requests 
for  approval  of  proposed  rule  revisions 
and  a  new  proposed  rule  for  the  • 
following: 

Regulation  S-X  prescribes  the  form 
and  content  of  an  requirements  for 
financial  statements  that  are  included  in 
registration  statements,  annual  and 
other  reports,  certain  proxy  information 
statements,  and  other  dociunents. 
Regulation  S-X  is  assigned  two  burden 
hours  for  administrative  convenience, 
since  the  regulation  simply  prescribes 
the  disclosure  that  must  appear  in  other 
filings  under  the  seciuities  laws. 

Regulation  S-B  provides  an  integrated 
disclosure  system  for  small  business 
issuers.  Regulation  S-B  is  assigned  one 
burden  hour  for  administrative 
convenience,  since  the  regulation 
simply  prescribes  the  disclosure  that 
must  appear  in  other  filings  under  the 
seciuities  laws. 

Form  S-1  is  the  general  registration 
form  used  by  issuers  that  are  not  eligible 
to  use  any  of  the  specified  forms  to 
register  securities.  It  is  estimated  that 
approximately  1,249  respondents  vidll 
spend  1,551,258  burden  hours  annually 
to  comply  with  Form  S-1. 

Form  S-2  is  used  by  certain  issuers  to 
register  securities  pursuant  to  the 
federal  seciuities  laws.  It  is  estimated 
that  approximately  344  respondents  vdll 
spend  162,368  burden  hours  annually  to 
comply  with  Form  S-2. 

Form  S-3  is  a  registration  statement 
which  permits  certain  information  to  be 
incorporated  by  reference  pursuant  to 
the  federal  securities  laws.  It  is 
estimated  that  approximately  2,290 
respondents  will  spend  911,420  burden 
hours  annually  to  comply  with  Form  S- 
3. 

Form  S— 4  is  the  registration  form  for 
securities  issued  in  business 
combination  transactions.  It  is  estimated 
that  approximately  505  respondents  will 
spend  624.685  burden  hours  annually  to 
comply  with  Form  S-^. 

Form  F-1  is  used  by  foreign  issuers  to 
register  securities  pursuant  to  federal 
securities  laws.  It  is  estimated  that 
approximately  15  respondents  will 
spend  28.050  burden  hours  annually  to 
comply  with  Form  F-1. 
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Form  F-2  is  used  by  foreign  private 
issuers  to  register  securities  pursuant  to 
the  federal  securities  laws.  It  is 
estimated  that  approximately  4 
respondents  will  spend  2,240  burden 
hours  annually  to  comply  with  Form  F- 
2. 

Form  F-3  is  used  by  foreign  private 
issuers  to  register  securities  pursuant  to 
the  federal  seciihties  laws.  It  is 
estimated  that  approximately  6 
respondents  will  spend  990  burden 
hours  annually  to  comply  with  Form  F- 
3. 

Form  F-4  is  used  by  foreign  private 
issuers  to  register  securities  issues  in 
connection  with  business  combinations 
pursuant  to  federal  securities  laws.  It  is 
estimated  that  approximately  2 
respondents  will  spend  2,622  burden 
hours  annually  to  comply  with  Form  F- 
4. 

Form  SB-1  is  used  by  small  business 
issuers  to  register  securities  pursuant  to 
the  federal  securities  laws.  It  is 
estimated  that  approximately  260 
respondents  will  spend  184,600  burden 
hours  annually  to  comply  with  Form 
SB-1. 

Form  SB-2  is  an  optional  registration 
form  used  by  small  business  issuers.  It 
is  estimated  that  approximately  269 
respondents  will  spend  236,182  burden 
hours  annually  to  comply  with  Form 
SB-2. 

Form  10  is  an  Exchange  Act 
registration  form  that  provides  material 
information  about  the  issuer  necessary 
for  investors  to  make  an  informed 
investment  decision.  It  is  estimated  that 
approximately  110  respondents  will 
spend  10,340  burden  hours  annually  to 
comply  with  Form  10. 

Form  20-F  eUdts  material 
information  concerning  the  financial 
condition  and  operations  of  foreign 
private  issuers  in  order  to  permit 
investors  to  make  informed  investment 
decisions.  It  is  estimated  that 
approximately  133  respondents  will 
spend  264,670  burden  hours  annually  to 
comply  with  Form  20-F. 

Form  10-K  eUcits  material 
information  concerning  the  financial 
condition  and  business  operations  for 
each  fiscal  year  for  issuers  of  publicly- 
traded  securities.  It  is  estimated  that 
approximately  6,261  resp>ondents  will 
spend  10,634,308.50  burden  hours 
annually  to  comply  with  Form  10-K. 

Form  10-KSB  elicits  material 
information  concerning  the  financial 
condition  and  business  operations  for 
each  fiscal  year  for  small  business 
issuers  of  publicly-traded  seciuities.  It  is 
estimated  that  approximately  3,275 
respondents  will  spend  4,021,700 
burden  bours  annually  to  comply  with 
Form  10-KSB. 


Form  10-<2  elicits  information 
concerning  the  financial  condition  and 
business  operations  for  issuers  of 
publicly  traded  securities  after  the  end 
of  the  first,  second,  and  third  fiscal 
quarters.  It  is  estimated  that 
approximately  6,282  respondents  Mrill 
spend  3,703,239  burden  hours  annually 
to  comply  with  Form  10-Q. 

Form  10-QSB  is  an  optional  form  for 
quarterly  transitional  reports  of  small 
business  issuers  under  Sections  13  and 
15(d)  of  the  Securities  Exchange  Act  of 
1934.  It  is  estimated  that  approximately 
3,516  respondents  will  spend  1,450,350 
burden  hours  annually  to  comply  with 
Form  10-QSB. 

Proposed  Rule  135d  is  a  solicitation  of 
Interest  document  which  will  permit 
issuers  to  solicit  interest  in  their 
companies  prior  to  the  filing  of  a 
registration  statement.  It  is  estimated 
that  approximately  30  respondents  will 
spend  30  burden  hours  annually  to 
comply  with  Rule  135d. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  OMB  Clearance  Officer  at 
the  address  below.  Any  comments 
concerning  the  acciiracy  of  the 
estimated  average  burden  hours  for 
comphance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Clearance  Officer,  Project 
Numbers:  3235-0009  (Reg  S-X),  3235- 
0417  (Reg  S-B),  3235-0065  (Form  S-1). 
3235-0072  (Form  S-2),  3235-0073 
(Form  S-3).  3235-0324  (Form  S-4), 
3235-0258  (Form  F-1),  3235-0257 
(Form  F-2).  3235-0256  (Form  F-3), 
3235-0325  (Form  F-^),  3235-0423 
(Form  SB-1).  3235-0418  (Form  SB-2), 
3235-0064  (Form  10),  3235-0288  (Form 
20-F),  3235-0063  (Form  10-K),  3235- 
0420  (Form  10-KSB),  3235-0070  (Form 
10-Q),  3235-0416  (Form  10-QSB)  and 
3235-new  (Proposed  Rule  135d),  Office 
of  Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  18, 1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-20695  Filed  8-21-95;  8:45  am] 
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Joint  Industry  Plan;  SollcHation  of 
Commonts  and  Order  Approving 
Amendment  No.  3  to  Reporting  Plan 
for  Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers.  Inc.,  and  the  Boston,  Chicago 
and  Philadelphia  Stocit  Exchanges 

August  14, 1995. 

On  August  10, 1995,  the  National 
Association  of  Securities  Dealers,  Inc., 
and  the  Boston,  Chicago,  and 
Philadelphia  Stock  Exchanges 
(collectively,  "Participants") '  submitted 
to  the  Commission  proposed 
Amendment  No.  3  to  a  joint  transaction 
reporting  plan  ("Plan")  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  unlisted  or  listed  basis.  ^ 
The  Commission  is  approving  the 
proposed  amendment  to  the  Plan  and 
trading  pursuant  to  the  Plan  on  a 
temporary  basis  to  expire  on  September 
12, 1995.  The  Commission  also  is 
expanding  the  number  of  eligible 
securities  that  may  be  traded  by  an 
exchange  Participant  pursuant  to  the 
Plan  from  100  to  500  Nasdaq/National 
Market  securities. 


>  The  signatories  to  the  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"), 
and  the  Chicago  Stock  Exchange,  Inc.  ("Chx") 
(previously,  the  Midwest  Stock  Exchange,  Inc.), 
Philadelphia  Stock  Exchange,  Inc.  ("Phlx"),  and  the 
Boston  Stock  Exchange,  Inc.  ("BSE"),  are  the 
"Participants."  The  BSE,  however,  joined  the  Plan 
as  a  "Limited  Participant,"  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
National  Market  (previously  referred  to  as  "Nasdaq/ 
NMS")  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange,  Inc.,  was  a  Participant 
to  the  Plan,  but  did  not  trade  securities  pursuant  to 
the  Plan,  and  withdrew  from  participation  in  the 
Plan  in  August  1994. 

'The  Commission  notes  that  Section  12(f)  of  the 
Act  describes  the  circumstances  under  which  an 
exchange  may  trade  a  security  that  is  not  listed  on 
the  exchange,  i.e.,  by  extending  unlisted  trading 
privileges  ("DTP")  to  the  security.  Section  12(f)  was 
amended  on  October  22, 1994, 15  U.S.C.  78/(1991) 
(as  amended  1994).  Prior  to  the  amendment,  section 
12(f)  required  exchanges  to  apply  to  the 
Commission  before  extending  UTP  to  any  security. 
In  order  to  approve  an  exchange  UTP  application 
for  a  registered  security  not  listed  on  any  exchange 
("OTC/UTP"),  SecUon  12(0  required  the 
Commission  to  determine  that  various  criteria  had 
been  met  concerning  fair  and  orderly  markets,  the 
protection  of  investors,  and  certain  national  market 
initiatives.  Tiiese  requirements  operated  in 
conjunction  with  the  Plan  currently  under  review. 
The  recent  amendment  to  Section  12(f],  among 
other  matters,  removes  the  application  requirement 
and  permits  OTC/UTP  only  pursuant  to  a 
Commission  order  or  rule.  The  order  or  rule  is  to 
be  issued  or  promulgated  under  essentially  the 
same  standards  that  previously  applied  to 
Commission  review  of  UTP  applications.  The 
present  order  fulfills  these  Section  12(f) 
requirements. 
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I.  Extension  of  the  Pilot  Program 

The  Commission  originally  approved 
the  Plan  on  June  26, 1990.3  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  Market  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  UTP.  The  Commission 
originally  approved  trading  pursuant  to 
the  Plan  on  a  one-year  pilot  basis,  with 
the  pilot  period  to  commence  when 
transaction  reporting  pursuant  to  the 
Plan  commenced.  Consequently,  the 
pilot  period  commenced  on  July  12, 
1993.  As  requested  by  the  Participants 
in  Amendment  Nos.  1  and  2  to  the  Plan, 
the  Commission  has  extended  the 
effectiveness  of  the  Plan  twice. 
Accordingly,  the  effectiveness  of  the 
Plan  was  scheduled  to  expire. on  August 
%2,  1995.* 

As  originally  approved  by  the 
Commission,  the  Plan  required  the 
Participants  to  complete  their 
negotiations  regarding  revenue  sharing 
diuing  the  one-year  pilot  period.  The 
January  1995  Extension  Order  approved 
the  effectiveness  of  the  Plan  through 
August  12, 1995,  but  also  stated  that  the 
Commission  expected  the  Participants 
to  conclude  their  financial  negotiations 
before  January  31, 1995.*  To  date,  the 
Participants  have  not  completed  their 
financial  negotiations. 

Proposed  Amendment  No.  3  to  the 
Plan  would  extend  the  effectiveness  and 
the  negotiation  period  for  an  additional 
month  through  September  12.  1995.  The 
Commission  believes  it  is  appropriate  to 
extend  the  effectiveness  of  the  pilot 
program  for  an  additional  month  in 
order  to  continue  the  pilot  program  in 
place  while  the  Commission  awaits  the 
Participants'  filing  of  a  proposed  Plan 
amendment  concerning  revenue  sharing 
pursuant  to  the  Plan.  The  Commission 
also  is  directing  the  Participants  to 
subitiit  the  filing  to  the  Commission  on 
or  before  August  31, 1995. 

n.  Extension  of  Certain  Exemptive 
Relief 

In  conjunction  with  the  Plan,  on  a 
Jemporary  basis  scheduled  to  expire  on 
August  12, 1995,  the  Commission 
granted  an  exemption  from  Rule  llAcl- 


>  See  Securities  Exchange  Act  Release  No.  28146 
tjune  26, 1990).  55  FR  27917  ("1990  Approval 
Order").  For  a  detailed  discussion  of  history  of  UTP 
in  OTC  securities,  and  the  events  that  led  to  the 
present  plan  and  pilot  program,  see  1994  Extension 
Order,  infra  note  4. 

*  See  Securities  Exchange  Act  Release  No.  34371 
(July  13,  1994),  59  FR  37103  ("1994  Extension 
Order").  See  also  Securities  Exchange  Act  Release 
No.  35221.  (January  11. 1995),  60  FR  3886  ("January 
1995  Extension  Order"). 

'  See  January  1995  Extension  Order,  id,  at  n.  6. 


2  under  the  Act  regarding  the  calculated 
best  bid  and  offer  ("BBO").  and  granted 
the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data.  At 
the  request  of  the  Participants,  this 
order  extends  these  exemptions  through 
September  12, 1995,  provided  that  the 
Plan  continues  in  effect  through  that 
date  pursuant  to  a  Commission  order.^ 
The  Commission  continues  to  believe 
that  exemptive  relief  firom  these 
provisions  is  appropriate  through 
September  12, 1995,  but  at  that  time,  the 
Commission  will  review  the  exemptive 
relief  in  light  of  any  comments  received. 

m.  Expansion  of  the  Number  of  Eligible 
Securities 

In  our  1994  and  January  1995  N 

Extension  Orders,  the  Commission 
noted  several  unresolved  issues 
concerning  the  Plan.  These  issues 
include,  among  other  matters,  whether 
the  Commission  should  continue  to 
limit  the  number  of  OTC  securities  that 
may  be  traded  on  exchanges  pursuant  to 
UTP.  Currently,  exchanges  may  extend 
UTP  up  to  a  maximum  of  100 
securities.' 

Prior  to  the  Commission's  January 
1995  Extension  Order,  the  Commission 
received  a  letter  from  the  Chx  requesting 
that  the  Commission  expand  the 
number  of  eligible  securities  from  100  to 
500.8  In  the  January  1995  Extension 
Order,  the  Commission  solicited 
comment  specifically  on  whether  it 
would  be  appropriate  to  permit 


^In  the  January  1995  Extension  order,  the 
Commission  extended  these  exemptions  from  July 
12. 1995.  through  August  12,  1995.  Pursuant  to  a 
request  made  by  letter  attached  to  the  present  filing, 
this  order  further  extends  the  effectiveness  of  the 
relevant  exemptions  from  August  12, 1995,  through 
September  12, 1995.  See  letter  from  Robert  E. 
Abner,  NASD,  to  Jonathan  Katz,  Commission,  dated 
August  10, 1995. 

'  Prior  to  1985,  the  Commission  generally  did  not 
permit  exchanges  to  extend  UTP  to  OTC  securities. 
In  1985,  the  Commission  determined  that  it  would 
be  appropriate  to  permit  exchanges,  on  a  temporary 
basis  and  subject  to  certain  limitations,  to  extend 
UTP  up  to  a  maximum  of  25  OTC  securities.  These 
limitations  included  the  requirement  that  the  NASD 
and  exchanges  seeking  to  extend  UTP  to  OTC 
securities  enter  into  a  plan  for  consolidated 
transaction  and  quotation  dissemination.  See 
Securities  Exchange  Act  Release  No.  22412 
(September  16, 1985),  50  FR  38640.  In  1986,  the 
Midwest  Stock  Exchange  (currently  the  Chicago 
Stock  Exchange,  or  "Chx")  entered  into  an  interim 
plan  which  subsequently  was  superseded  by  the 
Plan  currently  operating  on  a  pilot  basis.  In  1990, 
the  Commission  expanded  the  maximum  number  of 
eligible  securities  to  100.  See  1990  Approval  Order, 
supra  note  3. 

«  See  letter  from  George  T.  Simon.  Foley  & 
Lardner.  to  Katherine  England,  Assistant  Director. 
Commission,  dated  January  9. 1995.  This  letter  also 
concludes  that,  when  the  Plan  is  Tinally  approved, 
all  NMS  stocks  would  be  eligible  for  trading. 


exchanges  to  extend  UTP  to  a  maximum 
of  500  OTC  securities  for  an  interim 
period,  and  whether  all  NMS  sectxrities^ 
should  be  available  for  extensions  of 
UTP  if  the  Commission  determines  that 
permanent  approval  of  the  Plan  is 
appropriate. 

Thereafter,  the  Commission  received 
three  comment  letters  on  the  100- 
security  limitation,  two  in  favor  of 
expanding  the  number  of  eligible 
securities,*"  and  one  opposed  to  the 
expansion. 11  One  commenter  favored 
the  expansion  of  securities  available  for 
exchange  trading  because  the 
commenter  believes  the  new  automated 
capabilities  developed  by  the  exchanges 
will  add  liquidity  and  depth  to  the 
markets.!^  Another  commenter,  one  of 
the  two  specialist  firms  currently 
trading  under  the  Joint  OTC/UTP  Plan, 
supports  expanding  the  number  of 
eligible  securities  to  500  because  the 
expansion  would  enhance  the  firm's 
ability  to  market  its  services,  thereby 
allowing  the  exchanges  to  be  more 
competitive  with  the  larger  OTC 
wholesale  dealers. '^ 

The  commenter  opposed  to  the 
expansion  believes  that,  viewed  in 
isolation,  the  proposed  expansion 
would  be  consistent  with  the  Act.**  The 
commenter  believes,  however,  that  the 
expansion  would  be  inconsistent  with 
elements  of  Section  llA(a)(l)(C)  of  the 
Act  concerning  competition  i*  because 
of  the  continued  existence  of  exchange 
off-board  trading  restrictions, 
limitations  on  the  eligibility  of 
securities  to  be  traded  in  the  Intermarket 
Trading  System,  and  New  York  Stock 
Exchange  delisting  rules,  all  of  which 


"National  market  system,  or  "VMS,"  securities 
are  defined  in  Rule  llAa2-l  under  the  Act. 

'"See  letter  from  William  A.  Lupien,  Chairman. 
Mitchum.  Jones  &  Templeton.  Inc..  to  Secretary. 
Commission,  dated  February  21, 1995  ("Mitchum, 
Jones  &  Templeton  letter"),  and  letter  from  Jack  A. 
Dempsey.  Senior  Vice  President.  Dempsey  ft 
Company,  to  Mr.  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  February  21, 1995  ("Dempsey 
letter"). 

"See letter  from  Richard  G.  Kelchum,  Executive 
Vice  President  &  Chief  Operating  Officer,  NASD,  to 
Mr.  Jonathan  G.  Katz.  Secretary,  Commission,  dated 
February  21, 1995  ("NASD  letter").  The  NASD 
letter  was  submitted  to  the  Commission  with  an 
attached  statistical  report  to  the  Commission  that 
provides  data  concerning  exchange  and  NASD 
volume  in  OTC/UTP,  and  certain  quotation 
information  for  securities  that  are  quoted  pursuant 
to  the  Plan. 

'''See  Mitchum,  Jones  &  Templeton  letter,  supra 
note  9. 

"See  Dempsey  letter,  supra  note  9. 

"See  NASD  letter,  supra  note  10. 

"Section  llA(a)(l)(C)  requires  the  Commission, 
among  other  matters,  to  promote  fair  competition 
among  brokers  and  dealers,  among  exchange 
markets,  and  between  exchange  markets  and 
markets  other  than  exchange  markets. 
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the  commenter  believes  to  be  anti- 
competitive. 

While  the  Commission  does  not 
necessarily  find  any  of  the  above 
comments  on  this  topic  persuasive,  the 
Commission  believes  that  it  is 
appropriate  at  this  time  to  expand  the 
number  of  Nasdaq/National  Market 
securities  an  exchange  Participant  may 
trade.  The  Commission  has  not  received 
evidence  that  expanding  the  number  of 
securities  would  have  a  negative  effect 
on  the  markets  or  the  protection  of 
investors.  Due  to  the  lack  of  comments 
concerning  the  previous  effects  of  OTC/ 
DTP  trading  on  the  quality  of  the 
affected  markets  and  on  investors,  the 
Commission  believes  this  limited 
expansion  from  100  to  500  Nasdaq/ 
National  market  securities  provides  a 
prudent  approach  that  will  enable  the 
Participants  and  the  Commission  to  gain 
useful,  instructive  experience 
concerning  operation  of  the  Joint  OTC/ 
UTP  Plan  and  on  its  competitive  effects. 

IV.  Outstanding  Concerns 

In  the  January  1995  Extension  Order, 
the  Commission  also  solicited  comment 
on:  (1)  Whether  the  BBO  calculation  for 
the  relevant  securities  should  be  based 
on  price  and  time  only  (as  currently  is 
the  case)  or  if  the  calculation  should 
include  size  of  the  quoted  bid  or  offer, 
and  (2)  whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing 
and  execution  and  an  accompanying 
trade-through  rule. 

The  Commission  received  two 
comments  in  support  of  including  size 
in  the  BBO  calculation. '^  These 
commenters  explain  that,  without 
including  size  in  the  BBO  calculation, 
the  BBO  does  not  provide  an  accurate 
representatiocUjOf  the  depth  of  the  BBO. 

The  Commission  requests  further 
comment  on  the  question  of  whether 
size  should  be  included  in  the  BBO.  The 
Commission  notes  that  the  comments 
raised  address  more  whether  all  inside 
bid  and  offer  size  should  be  aggregated, 
thereby  displaying  the  true  depth  of  the 
bid  and  offer,  than  whether  size  should 
be- included  in  the  BBO  calculation.  It 
is  not  clear  whether  the  commenters 
actually  recommend  that  aggregation  of 
BBO  size  as  the  appropriate  result,  as 
compared  to  inclusion  of  size  in  the 
BBO  calculation.  For  this  reason,  the 
Commission  continues  to  solicit 
comment  on  whether  the  BBO 
calculation  should  include  size,  and 
why  the  greater  size  bid  (offer)  or  the 
first-in-time  bid  (offer)  should  be 
displayed  as  best. 


The  Commission  received  one 
comment  on  the  need  for  an  intermarket 
linkage  for  order  routing  and  execution 
and  an  accompanying  trade-through 
rule.^'  The  commenter  believes  that  a 
linkage  similar  to  that  of  the  Intermarket 
Trading  System  would  greatly  enhance 
the  effectiveness  of  the  OTC/UTP 
program,  and  would  give  exchanges  a 
great  chance  at  improving  the  UTP 
marketplace  for  all  investors.  The 
Commission  continues  to  solicit 
comment  on  the  need  for  such  a  linkage, 
and  also  on  whether  any  existing 
electronic  trading  system  or  systems, 
which  may  include  those  currently 
sponsored  by  one  or  more  of  the 
Participants  to  the  Plan,  could  be  used 
to  gain  the  same  or  similar  benefits  for 
investors. 

V.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and  x 

arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  September  12, 1995. 

VI.  Conclusion 

The  Commission  finds  that  proposed 
Amendment  No.  3  to  the  Plan  to  extend 
the  financial  negotiation  period  for  an 
additional  month- is  appropriate  and  in 
furtherance  of  Section  11 A  of  the  Act. 
The  Commission  finds  further  that 
extensions  of  the  exemptive  relief 
requested  through  September  12,  1995, 
as  described  above,  also  is  consistent 
with  the  Act  and  the  Rules  thereunder. 
The  Commission  also  finds  th^t  it  is 
consistent  with  Section  llA  of  the  Act 
to  expand  the  nimiber  of  Nasdaq/ 


••  See  Mitchum,  ]ones  ft  Templeton  letter  and 
Dempsey  letter,  supra  note  9. 


"  See  Dempsey  letter,  supra  note  9.  The 
Commission  notes  that  the  Dempsey  letter  also 
comments  on  the  practice  of  internalization.  The 
Commission  did  not  solicit  comment  on 
internalization  with  respect  to  the  Plan,  and  the 
Commission  believes  that  internalization  is  not 
under  review  in  the  present  notice  and  order.  That 
topic,  therefore,  is  not  included  in  the  present 
anal^is. 


National  Market  securities  that  each 
exchange  participant  may  trade  from 
100  to  500  securities.  Specifically,  the 
Commission  believes  that  these 
extensions  and  the  expansions  should 
serve  to  provide  the  Participants  with 
more  time  to  conclude  their  financial 
negotiations  and  with  more  information 
to  evaluate  the  effects  of  and  proposed 
course  of  action  for  the  pilot  program. 
This,  in  turn,  should  further  the  objects 
of  the  Act  in  general,  and  specifically 
those  set  forth  in  Sections  12(f)  and  llA 
of  the  Act  and  in  Rules  llAa3-l  and 
llAa3-2  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  llAa3-2  thereunder,  that 
Amendment  No.  3  to  the  Joint 
Transaction  Reporting  Plan  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  imlisted  or  listed  basis 
is  hereby  approved,  and  trading 
pursuant  to  the  Plan  is  hereby  approved 
on  a  temporary  basis  through  September 
12, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(29). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-20698  Filed  8-21-95;  8:45  am) 

BILUNO  CODE  801IM)1-M  . 


[Release  No.  34-361 00;  File  No.  SR-BSE- 
95-02,  Amendment  No.  1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Boston  Stocit  Exchange,  Inc. 
Relating  to  its  Competing  Specialist 
Initiative 

August  14, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  10, 1995, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


<  On  February  6. 1995.  the  BSE  filed  the  proposed 
rule  change  being  amended  herein.  It  was 
subsequently  published  for  comment  in  Securities 
Exchange  Act  Release  No.  35404  (February  22, 
1995).  60  FR  10882  (February  28. 1995). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  clarify  the  priority 
rule  as  it  p>ertains  to  its  Competing 
Specialist  Initiative.  The  language  of  the 
proposed  rule  change  is  as  follows 
where  deletions  are  [bracketed]  and 
additions  are  italicized: 

Because  there  is  only  one  Exchange 
market  in  a  security  subject  to 
competition,  all  limit  (Limit)  orders  sent 
to  the  Exchange  will  be  maintained  by 
the  BEACON  System 's  central  limit  book 
and  will  be  [entrusted  to  each 
competing  specialist  are  to  be 
represented  and]  executed  strictly 
according  to  time  priority  as  to  receipt 
of  the  order  in  the  BEACON  System. 
irrespective  affirm  order  routing 
procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed 
amendment  is  to  clarify  the  priority  rule 
regarding  the  execution  of  limit  orders 
on  the  central  limit  order  book  in 
securities  subject  to  competition,  which 
provides  that  limit  orders  wall  be 
executed  in  the  same  order  in  which 
they  are  received  by  the  BEACON 
System,  i.e.,  according  to  strict  time 
priority. 

2.  Statutory  Basis 

The  BSE  believes  that  the  statutory 
basis  for  this  proposal  is  Section  6(b)(5) 
of  the  Act  in  that  it  furthers  the 
objectives  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


system,  and  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)'as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
subnlit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the    , 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-02, 


Amendment  No.  1  and  should  be 
submitted  by  September  12, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  NfcFariand, 

Deputy  Secretary. 

[FR  Doc.  95-20697  Filed  8-21-95;  8:45  am] 

BH.UNC  CODE  W10-01-M 


[Release  No.  34-36097;  File  No.  SR-MSCC- 
9&-09] 

Self-Regulatory  Organization;  National 
Securities  Clearing  Corporation; 
Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  Modifications  to  its 
Procedures  to  Allow  the  Processing  of 
Voluntary  Reorganizations  With 
Protect  Periods  of  Three  Days  or 
Greater 

August  11, 1995. 

Pursuant  to  Section  19(b)(1)  of  the  ■ 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  27, 1995,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
consists  of  modifications  to  NSCC's 
Procedures  to  allow  the  processing  of 
voluntary  reorganizations  with  protect 
periods  of  three  days  or  greater. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


'  15  U.S.C.  78s(b)(l)  (1988). 
'These  statements  have  been  modified  by  the 
Commission. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  recently  modified  its  Rules  and 
Procedures  to  acconunodate  three-day 
("T+3")  settlement  of  securities 
transactions.  NSCC  did  not  modify  its 
Procedures  for  voluntary 
reorganizations  (i.e.,  tender  or  exchange 
offers)  which  currently  require  a  protect 
period  3  of  five  days  or  greater  because 
the  industry  indicated  to  NSCC  that  five 
day  protect  periods  would  prevail  for  a 
substantial  period  of  time  after  the 
implementation  of  T+3.  However,  with 
the  implementation  of  T+3,  some 
volimtary  reorganizations  have  had 
protect  periods  of  three  days  rather  than 
five  days.  In  response,  NSCC  has 
suspended  references  in  its  Procediues 
to  the  five  day  protect  period  in  order 
to  accommodate  voluntary 
reorganizations  with  three  day  protect 
periods.  Accordingly,  the  purpose  of  the 
proposed  rule  change  is  to  modify 
Section  Vn.H.4(b)  of  NSCC's  Procedures 
to  allow  the  processing  of  voluntary 
reorganizations  with  protect  periods  of 
three  days  or  greater  through  NSCC's 
Continuous  Net  Settlement  System. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
should  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
seciirities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  riile  change  have  been 
soUcited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


'  A  protect  period  is  generally  understood  to 
mean  the  amount  of  time  after  the  expiration  of  a 
tender  or  exchange  offer  that  the  owner  or  record 
holder  who  has  elected  to  participate  in  the  offer 
has  to  submit  the  shares  to  the  tender  agent  to  cover 
his  or  her  position. 


ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  ot 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  v\rith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  20549. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  the  File  No. 
SR-NSCC-95-09  and  should  be 
submitted  by  September  12, 1995. 

For  the  Ckiinmission  by  the  Division  q{ 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-20694  Filed  8-21-95;  8:45  am) 

BILUNO  COOC  aOIO-OI-M 


[Release  No.  34-36108;  FM*  No.  SR-Phlx- 
95-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Fingerprinting 
Requirements 

August  16. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  ^  notice  is  hereby  given  that  on 
July  3, 1995,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  mle  change  as  described  in 
Items  I,  n  and  in  below,  which  Items 
have  been  prejiared  by  the  self- 
regulatory  organization.  On  July  25, 
1995,  the  Exchange  filed  Amendment 
No.  1  to  request  that  its  minor  rule 
violation  plan  be  amended  to 
incorporate  the  rule  proposed  herein.  ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,3  proposes  to  adopt  Phlx 
Rule  623,  Fingerprinting,  as  well  as  a 
corresponding  Floor  Procedure  Advice 
("Advice")  F-25,  Fingerprinting  Floor 
Personnel.  Specifically,  Phlx  Rule  623 
would  require  member  organizations  to 
comply  with  Section  17(f)(2)  of  the 
Act.  *  in  addition,  applicants  for 
membership  also  must  be  fingerprinted, 
as  part  of  the  Phlx's  membership 
application  process.  The  Rule  would 
further  require  member  organizations  to 
submit  fingerprints  to  the  Exchange  for 
processing.  The  text  of  the  proposed 
rule  change  is  available  for  inspection  at 
the  locations  specified  in  Item  IV  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

l.Piupose 

The  purpose  of  the  proposal  is  to 
incorporate  the  requirements  of  Section 
17(f)(2)  of  the  Act,*  and  Rule  17f-2« 
thereunder  into  the  Phlx's  rules.  The 
Exchange  believes  that  including  the 
Commission's  fingerprinting 


'  15  U.S.C.  78s(b)(i). 


'  See  lett«r  from  Gerald  O'Connell,  First  Vice 
President.  Phlx.  to  Glen  Barientine,  Team  Leader, 
Division  of  Market  Regulation,  SEC.  dated  July  24, 
1995. 

M7  Ca'R  240.19t>-4. 

«15U.S.C.  78q(0(2). 

»M. 

•  17  CFR  240.17f-2. 
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requirement  in  the  Phlx's  rules  should 
facilitate  compliance  by  providing 
Exchange  members  with  ready  reference 
to  the  requirement  and  deter  future 
violations. 

Proposed  Phlx  Rule  623  appears  in 
the  registration  rules  ^  and  would 
require  all  Exchange  members  and 
clerks  to  be  fingerprinted,  pursuant  to 
Rule  17f-2.*  Because  Commission 
provisions  spell  out  who  must  be 
fingerprinted  as  well  as  the  exemptions 
from  this  requirement,  the  Exchange  did 
not  recopy  those  provisions  into  its 
rules.  Instead,  the  proposed  Exchange 
rule  serves  as  a  reminder  and  provides 
a  citation  to  the  detailed  requirement. 
The  Exchange  notes  that  its  proposal  is 
similar  to  the  rules  of  other  exchanges.® 

Phlx  Rule  623  also  would  expressly 
apply  to  applicants  for  Exchange 
membership.  Because  the  Commission 
requires  an  employee  to  be  fingerprinted 
prior  to  commencing  the  duties 
requiring  fingerprinting,  fingerprinting 
usually  occurs  at  the  application  stage. 
Therefore,  potential  Phlx  members  are 
currently  fingerprinted  as  part  of  the 
application  process.  Specifically,  once 
an  applicant  has  filed  an  application 
with  the  Exchange's  Office  of  the 
Secretary  pursuant  to  Phlx  By-Law 
Article  XII,  Section  12-4,  clearance 
procedures  are  conducted  to  verify 
personal  data  and  financial  viability. 
Fingerprints  are  taken  by  the  Exchange's 
Security  Department,  \vnich  processes 
them  for  submission  to  the  Federal 
Bureau  of  Investigations  ("FBI"); 
returned  fingerprint  reports  are 
forwarded  to  the  member  organizations 
for  record  retention  in  accordance  with 
Rule  17f-2(d).io 

Generally,  Phlx  Rules  900-942  govern 
membership  and  admission  to 
membership;  Phlx  Regulation  2  (Order 
and  Decorum  Regulations  administered 
pursuant  to  Phlx  Rule  60)  governs 
access  to  the  trading  floor  by  appUcants. 
Pursuant  to  proposed  Phlx  Rule  623,  the 
member  organization  is  responsible  for 
ensuring  that  the  fingerprinting 
requirement  is  met  prior  to  the 
applicant  or  employee  performing  the 
functions  listed  in  Rule  17f-2.^i  Thus, 
in  lieu  of  citing  applicants  themselves, 
the  member  organization  sponsoring  the 
applicant  for  membership  would  be 
cited  for  violations  for  the  proposed 
requirement. 


'  See,  e.g..  Phlx  Rule  600,  Addresses  of  Members, 
and  Phlx  Rule  604,  Registration  and  Termination  of 
Registered  Representatives. 

»17CFR240.17f-2. 

"See,  e.g.,  New  York  Stock  Exchange  Rule  35, 
Supplementary  Material  .60. 

«'17CFR240.17f-2{d). 

'M7CFR240.17f-2. 


Additionally,  the  fingerprint 
requirement  also  would  be  incorporated 
as  a  Floor  Procedure  Advice,  such  that 
a  minor  rule  plan  citation  could  be 
issued.**  For  example,  if,  during  the 
course  of  an  examination, *'  staff 
discovers  that  an  Exchange  member  or 
non-exempt  employee  had  not  been 
fingerprinted,  a  citation  could  be 
immediately  issued.  The  issuance  of  a 
citation  should  alleviate  situations 
where  fingerprint  maintenance  is  a 
recurring  problem,  because  violations 
by  a  member  or  participant  organization 
would  result  in  escalating  fines,  and, 
eventually,  disciplinary  action  by  the 
Exchange's  Business  Conduct 
Committee  ("BCC").  The  Exchange 
believes  this  type  of  violation  is 
appropriate  for  the  minor  rule  plan 
because  it  is  objective  and,  thus, 
violations  are  readily  subject  to 
verification. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '*  in  general,  and 
in  particular,  with  Section  6(b)(5),''  in 
that  it  is  designed  to  protect  investors 
and  the  public  interest  by  facilitating 
compliance  with  Commission 
fingerprinting  requirements. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


"The  Phlx's  minor  rule  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codified  in 
Phlx  Rule  970,  contains  floor  procedure  advice  with 
accompanying  Rne  schedules.  Rule  I9d-l(c)(2),  17 
CFR  240.19d-l(c)(2),  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting:  Rule 
19d-l(c)(l),  17  CFR  240.19d-l(c](l).  requires 
prompt  filing  with  the  Commission  of  any  final 
disciplinary  actions.  However,  minor  rule 
violations  not  exceeding  $2,500  are  deemed  not 
final,  thereby  permitting  periodic,  as  opposed  to 
immediate  reporting. 

"The  Exchange  reviews  for  compliance  with 
Rule  17f-2, 17  CFR  240.17f-2.  during  the  course  of 
examinations  of  both  member  and  participant 
organizations. 

"15U.S.C.  78f(b). 

"15  U.S.C.  78f(b)(5). 


within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
I>eriod  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Philadelphia  Stock 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-Phlx-95-49  and  should 
be  submitted  by  September  12,  1995. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-20771  Filed  8-21-95;  8:45  am] 
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RELEVANT  ACT  SECTION:  Order  requested 
under  section  3(b)(2)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  is 
engaged  primarily  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities. 

FHJNQ  DATES:  The  application  was  tiled 
on  April  14, 1995,  and  amended  on  July 
31, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  f)ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  11, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Level  35,  Two  Pacific  Place, 
88  Queensway,  Hong  Kong. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  incorporated  in  Hong 
Kong  and  its  shares  are  listed  on  the 
Hong  Kong  Stock  Exchange.  As  of 
December  31, 1994,  applicant  had 
market  capitalization  of  approximately 
US$4.8  billion,  making  it  the  fourteenth 
largest  company  listed  on  the  Hong 
Kong  Stock  Exchange. 

2.  Applicant's  largest  shareholder  is 
China  International  Trust  &  Investment 
Corporation  Hong  Kong  (Holdings) 
Umited  ("OTIC  HK"),  which  indirectly 
owns  approximately  43%  of  applicant's 
shares.  CmC  HK  is  wholly-owned  by 
China  International  Trust  &  Investment 
Corporation  ("CTTIC"),  a  state-owned 
enterprise  in  the  People's  Republic  of 
China  ("PRC"),  which  is  one  of  the 
primary  investment  vehicles  of  the  PRC 
govenmient.  OTIC  is  a  ministry-level 


organization  under  the  direct  oversight 
of  the  State  Council  of  the  PRC 

3.  Applicant  came  into  its  current 
configuration  in  March,  1990  when 
one  HK  bought  49%  of  applicant's 
(then  named  TyfuU  Company  Limited) 
shares.  In  August  1991,  Tyfull  Company 
Limited  changed  its  name  to  CITIC 
Pacific  Limited.  OTIC  HK  plays  an 
influential  role  in  the  management  and 
poUcies  of  applicant  thro'agh  a 
management  contract  and  a  number  of 
common  directors  and  seniw  officers. 

4.  Applicant's  long-term  objective  is 
to  develop  as  a  large  diversified 
business  with  an  emphasis  on  trade  and 
infrastructiire  projects  similar  to  the 
traditional  diversified  comi>anies  based 
in  Hong  Kong  known  as  "hongs." 
Applicant's  principal  operations  are  in 
Hong  Kong,  Macau,  and  Mainland 
China.  Applicant  is  treated  as  a  foreign 
entity  for  purposes  of  most  Chinese 
regulatory  schemes  and  is  subject  to 
restrictions  on  foreign  investment  and 
private  ownership  in  certain  sectors. 

5.  Applicant's  consolidated  total 
assets  increased  from  HK$1,525  million 
as  of  December  31, 1990  to  HK$34,240 
million  as  of  December  31, 1994  (on  the 
basis  of  audited  accounts).^  Applicant's 
growth  has  occurred  primarily  through 
the  acquisition  of  new  businesses 
financed  in  large  part  by  the  issuance  of 
new  shares.  Applicant  has  been  actively 
involved  in  the  business  affairs  of  its 
affiliated  companies  and  has  made 
significant  contributions  to  these 
companies  at  both  an  operational  and 
strategic  level. 

6.  Applicant  conducts  its  diversified 
business  operations  either  directly  or 
through  wholly-owned  or  majority- 
owned  subsidiaries.  Applicant,  tlurough 
wholly-owned  subsidiaries,  owns  100% 
of  the  shares  of  I>ah  Chong  Hong,  one 
of  the  largest  Hong  Kong  based  traders 
and  distributors.  Dah  Chong  Hong  has 
substantial  operations  in  Hong  Kong 
and  Mainland  China  and  business  in 
Japan,  Canada,  and  Singapore.  Dah 
Chong  Hong's  business  includes 
distribution  and  servicing  of  vehicles, 
and  import  and  distribution  of 
numerous  items,  including  a  wide  range 
of  foods,  building  materials,  electric 
appliances,  and  audio-visual 
equipment.  Applicant  nominates  the 
board  of  directors  of  Dah  Chong  Hong 
and  is  actively  involved  in  all  major 
decisions  regarding  its  business. 

7.  Applicant  owns  majority  interests 
in  Jiangsu  Ligang  Electric  Power 
(Jiangsu  Province)  and  Zhengzhou  Xinli 
Electric  Power  (Henan  Province).  Each 
of  these  entities  is  a  Chinese  joint 


'  As  of  the  date  of  the  application,  there  were 
approximately  HK57.73  to  each  USSl. 


venture  company  established  to 
construct  and  operate  a  power  station. 
The  partners  in  these  projects  are 
Chinese  government-owned  entities. 
Under  the  relevant  joint  venture 
agreements,  applicant  has  primary 
responsibility  for  the  design  and 
construction  of  these  power  stations, 
and  for  their  operation  and  maintenance 
as  well  as  financing.  In  addition, 
applicant  recently  has  acquired  a  50% 
interest  in  a  power  plant  project  in  Kai 
Feng,  Henan  Province,  China. 

8.  Applicant  has  a  55%  controlling 
interest  in  four  large  manufacturing 
operations  in  Mainland  China  that  focus 
generally  upon  items  related  to 
infrastructure  development,  including 
steel,  telephone  vsrires  and  cables, 
stainless  steel  pipe,  and  small  and 
mediiun  range  motors. 

9.  Applicant  has  50%  interests  in  two 
major  real  estate  development  projects 
in  Hong  Kong.  Applicant  acts  as  co- 
developer  and  plays  an  active  role  in 
these  projects,  which  include  shopping 
and  office  space,  and  residential,  hotel, 
and  school  facilities. 

10.  Applicant  has  majority  interests  in 
several  ttmnel  development  projects  and 
completed  timnel  and  bridge  operating 
companies.  Applicant  controls  a  50% 
interest  in  Western  Harbour  Timnel 
Company  Umited  ("WHTCL"),  the 
leader  of  the  consortium  that  will  build 
the  Western  Harbour  Crossing  in  Hong 
Kong.  An  executive  director  of  applicant 
cturently  serves  as  chairman  of  the 
board  of  WHTCL  and  two  other  officers 
of  applicant  also  serve  on  the  board. 
Applicant  also  owns  a  50%  interest  in 
Shanghai  QTIC  Tunnel  Development 
Co.  Ltd.,  a  joint  venture  with  Shanghai 
Huangpu  River  Tunnel  Construction  Co. 
Applicant  provides  advanced 
management  skills  to  this  project,  and  is 
an  active  participant  in  all  stages  of  the 
project,  including  design  and  planning, 
construction,  operation  and 
maintenance. 

11.  In  addition,  applicant,  through  a 
wholly-owned  subsidiary,  is  a  45%  joint 
venture  participant  in  Shanghai  Huang 
Pu  River  Timnel  and  Bridges 
Development  Company  Ltd.  ("Huang  Pu 
Timnel  &  Bridges"),  which  was  granted 
a  20-year  franchise  commencing  January 
1, 1995,  for  the  operation,  management, 
and  maintenance  of  p  tunnel  and  two 
bridges  in  Shanghai,  China.  The  other 
55%  interest  in  the  joint  venture 
company  is  owned  by  two  PRC 
companies  connected  to  the  Shanghai 
government.  Applicant  has  contractual 
rights  to  participate  in  control  of  the 
joint  venture  and  appoints  three  of  the 
seven  members  of  the  board  of  directors. 
These  directors  actively  are  engaged  in 
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the  management  and  development  of 
Huang  Pu  Tunnel  k  Bridges. 

12.  Applicant  also  holds  a  number  of 
its  businesses  in  the  form  of  strategic 
alliances  through  shareholdings  in 
companies  in  which  applicant  holds 
less  than  50%  of  the  equity  share 
capital,  many  of  which  are  controlled 
companies  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  Applicant  is 
the  largest  single  shareholder  of 
Dragonair.  a  major  regional  airline  that 
serves  14  cities  in  Mainland  China  and 
6  other  cities  in  Asia  from  its  base  in 
Hong  Kong.  Applicant,  directly  and 
indirectly,  owms  46.2%  of  Dragonair's 
voting  securities  and  has  an  economic 
interest  in  an  additional  3.75%,  for  a 
total  economic  interest  of  49.95% 
Applicant  has  a  controlling  influence 
over  the  company's  management 
through  its  control  of  five  of  eleven  seats 
on  the  board  of  directors  of  Dragonair, 
and  has  played  a  key  role  in  negotiating 
and  obtaining  new  routes  in  Mainland 
China  for  Dragonair.  Dragonair's 
operations  are  subject  to  air  transport 
service  agreements  t)etween  the  United 
Kingdom  and  other  countries  that 
eKactively  prohibit  any  non-British 
company  firam  owning  and  controlling  a 
50%  or  greater  interest  in  an  airline 
company  in  Hong  Kong.  This  restriction 
is  expected  to  change  once  Hong  Kong 
reverts  to  Chinese  sovereignty  in  1997. 

Applicaat's  Legal  Asalj^sis 

1.  Applicant  would  like  to  offer  its 
securities  (or  depository  receipts 
representing  securities)  in  the  United 
States,  in  private  placements,  offisrings 
to  qualified  institutional  buyers,  or 
possibly  a  public  offering.  Applicant 
seeks  an  order  to  clarify  that  it  vtrill  not 
be  subject  to  regulation  as  an  investment 
company  in  the  United  States. 

2.  Under  section  3(a)(3),  an  issuer  is 
an  investment  company  if  it  "is  engaged 
or  proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  c«atiun  ot  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis."  Section  3(a) 
defines  "investment  securities"  to 
include  all  securities  except 
Govemnent  securities,  securities  issued 
by  ra^oyees'  securities  companies.     , 
and  securities  issued  by  majority-owned 
subsidiaries  of  the  owner  which  are  not 
investment  companies. 

3.  Ap^caat  states  that  it  is  engaged 
{xiiMrily  in  the  buaness  of  trade  and 
uafrastructure  devek^Hnooit  through 
active  puticipati<»  in  all  of  its  majority- 
owBed  subsidiaries  and  controlled 


companies  and  is  not  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Although  applicant  owns 
investment  securities  within  the 
meaning  of  section  3(a)(3)  of  the  Act, 
and  these  investment  securities  exceed 
40  percent  of  the  value  of  its  total  assets 
on  an  unconsolidated  basis,  applicant 
currently  is  eligible  to  rely  on  rule  3a- 
1  to  exempt  it  from  the  definition  of 
investment  company.  Applicant  is 
concerned,  however,  that  a  small  change 
in  asset  values  could  deprive  applicant 
of  the  protection  of  rule  3a-l. 

4.  Rule  3a-l  provides  a  safe  harbor  for 
an  issuer  that  derives  no  more  than  45% 
of  the  value  of  its  total  assets  (excluding 
government  securities  and  cash  items), 
and  no  more  than  45%  of  its  net  income 
after  taxes,  from  securities  other  than 
government  securities,  securities  issued 
by  employees'  securities  companies, 
securities  issued  by  majority-owned 
subsidiaries  of  the  issuer  which  are  not 
investment  companies,  and  securities 
issued  by  the  companies  which  are 
controlled  primarily  by  such  issuer  and 
(a)  through  which  the  issuer  engages  in 
a  business  other  than  that  of  investing, 
reinvesting,  owning,  holding  or  trading 
in  securities,  and  (b)  which  are  not 
investment  companies.  As  of  December 
31,  1994.  approximately  43.77%  of 
applicant's  total  assets  were  composed 
of  interests  in  non-investment  company 
businesses  where  applicant  held  25%  or 
less  of  the  business  or  where  applicant 
held  more  than  25%  of  the  business,  but 
another  shareholder  held  a  larger 
control  position  (thus  putting  in 
question  whether  applicant  has  the 
"primary  control"  required  by  rule  3a- 
1).  These  assets  accounted  for 
approximately  32.21%  of  appUcant's 
total  investment  income  (on  a  dividend 
basis)  for  the  four  fiscal  quarters 
concluded  December  31, 1994. 

5.  Section  3(b)(1)  of  the  Act  provides 
that  notwithstanding  section  3(a)(3),  any 
issuer  engaged  primarily,  directly  or 
through  a  wholly-owned  subsidiary  or 
subsidiaries,  in  a  business  or  businesses 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  in  not  an  investment 
company.  Applicant  does  not  fall  within 
this  exception  because  not  of  its 
businesses  are  conducted,  not  directly 
or  through  wholly-owned  subsidiaries, 
but  through  majority-owned 
subsidiaries,  controlled  compuiies,  and 
other  companies. 

6.  Secticm  3(bK2)  provides  that 
notwithstanding  section  3(a)(3),  the 
Commission  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  at  businesses 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in  securities 


either  directly,  throu^  majority-ovraed 
subsidiaries,  or  through  controlled 
companies  conducting  similar  types  of 
businesses.  To  clarify  its  status  under 
the  Act,  applicant  requests  an  order 
exempting  it  from  regulation  as  an 
investment  company  under  section 
3(b)(2). 

7.  In  determining  whether  a  company 
is  "primarily  engaged"  in  a  non- 
investment  company  business  under 
section  3(b)(2),  tne  Commission 
considers  the  following  factors;  (a)  The 
company's  historical  development;  (b) 
its  public  representations  of  policy;  (c) 
the  activity  of  its  officers  and  directors; 

(d)  the  nature  of  its  present  assets,  and 

(e)  the  sources  of  its  present  income.^ 

8.  Applicant  states  that  it  was  not 
established,  nor  has  it  developed,  as  an 
investment  company.  At  the  time  of  the 
acquisition  of  applicant  buy  CTTIC  HK 
in  1990,  applicant  was  a  small 
company,  listed  on  the  Hong  Kong 
Stock  Exchange,  having  relatively  few 
assets.  Since  tnat  time,  its  has  grown  to 
become  a  diversified  company,  on  the 
model  of  the  traditional  Chinese 
"hongs,"  principally  by  acquisitions  of 
business  interests  fit>m  its  largest 
shareholder,  CTTIC  HK.  It  is  now 
actively  engaged  in  trade  and 
distribution,  consumer  credit,  aviation, 
real  estate,  telecommunications,  tunnels 
and  transportation-related  facilities, 
power  generation,  manufacturing,  and 
environmental  projects.  Applicant's 
strategy  has  been  to  enter  a  new  line  of 
business  by  taking  a  minority  position 
in  a  consortium  led  by  an  experienced 
industry  leader,  then,  once  its  has 
gained  sufficient  expertise,  to  assume  a 
controlling  or  majority  position. 
Applicant  asserts  than  many  of  its 
holdings  in  China  are  less  than  majority- 
owned  because  of  the  government 
limitaticHis  on  OMmership  by  foreign 
investors.  In  addition,  the  holding 
structure  of  applicant's  businesses  in 
Hong  Kong  and  Macau  also  have  been 
largely  shaped  by  local  regulatory  and 
business  factors.  AppUcant  states  that  it 
maintains  long-term,  substantial 
positions  in  even  its  minority-held 
companies,  and  has  not  looked  to  asset 
sales  as  an  important  source  of  revenue. 

9.  AppUcant  has  never  held  itself  out 
as  an  investment  company  within  the 
meeming  of  the  Act,  and  has  never  been 
a  registered  investment  company  (or 
subject  to  any  analogous  regulatory 
scheme  in  another  jurisdiction). 
Applicant  has  consistently  held  itself 
out  to  its  shar^olders  and  the  pubUc  as 
a  compiany  actively  engaged  in  the 
businesses  of  trade,  distribution. 


'  Tonapah  Mining  Company  of  Nevada,  26  SX.C 
42«.  427  (1947). 
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cons\uner  credit,  aviation, 
telecommunications,  power  generation, 
environment,  roads  and  timnels, 
industrial  manufactiiring,  and  real 
property.  In' various  circulars  issued  to 
shareholders,  applicant  has  stated  that  it 
expects  growth  in  earnings  from  its 
operating  businesses. 

10.  Applicant's  principal  officers  and 
directors  are  actively  engaged  in  the 
management  and  development  of 
applicant's  businesses.  In  many  of  these 
companies,  applicant's  officers  play  a 
leading  role  in  management's  strategic 
decision  making  or  in  other  essential 
operational  functions,  such  as 
identifying  expansion  opportunities  or 
leading  financing  efforts.  Applicant's 
top  officers  have  extensive  backgrounds 
in  banking,  shipping,  heavy  industry, 
power  generation,  property 
development,  law,  government, 
accounting,  and  finance.  None  of 
apphcant's  principal  officers  has 
experience  as  an  investment  manager  or 
adviser,  and  none  of  them  holds  himself 
out  as  an  expert  in  these  areas.  No 
principal  officer  of  applicant  devotes 
any  of  his  time  to  investment 
management,  apart  from  cash 
management.  Applicant  estimates  that 
approximately  80%  of  management's 
time  is  devoted  to  considering  issues 
related  to  operating  its  various 
businesses,  and  the  remainder  of 
management's  time  is  devoted  to  the 
pursuit  of  new  business  opportimities, 
maintaining  relations  with  joint  venture 
and  consortiiun  partners,  obtaining 
financing,  and  administrative  matters. 

11.  As  of  December  31.  1994, 
applicant's  majority-owned 
subsidiaries  ^  accoimted  for  44.46%  of 
applicant's  assets  for  the  prior  12 
months.  As  of  December  31, 1994, 
Dragonair,  a  company  controlled  by 
applicant,'*  accounted  for  6.91%  of 
applicant's  assets. 

12.  Applicant  also  presumptively 
controls  companies  other  than 
Dragonair  that  are  involved  in  the 
development  of  core  infrastructure. 
Applicant  asserts  that  it  need  not 
establish  that  such  companies  and 
Dragonair  conduct  "similar  types  of 


'  S«ctioD  2(aX24)  of  the  Act  defines  a  "majority- 
owned  subsidiary"  of  a  person  as  11a  company  50 
per  centum  or  more  of  the  outstanding  voting 
securities  of  which  are  owned  by  such  person,  or 
by  a  company  which  *  *  *  is  a  majority-owned 
subsidiary  of  such  person." 

*  "Control"  is  defined  in  section  2(a)(9)  of  the  Act 
to  mean  "the  power  to  exercise  a  controlling 
influence  over  the  management  or  polices  of  a 
company,  unless  such  power  is  solely  the  result  of 
an  official  position  within  such  company.  Any 
person  who  owns  beneficially,  either  directly  or 
through  one  or  more  controlled  companies,  more 
than  25%  of  the  voting  securities  of  a  company 
shall  be  presumed  to  control  such  company." 


business"  within  the  meaning  of  section 
3(b)(2)  in  order  to  obtain  exemptive 
reUef,  however.  Section  3(b)(2)  requires 
similarity  of  businesses  only  among 
those  controlled  companies  which  must 
be  added  to  arrive  at  a  determination  of 
the  primary  business  engagement  of  the 
controlling  company.'  In  applicant's 
case,  only  Dragonair  need  be  added  to 
applicant's  majority-owned  subsidiaries 
to  demonstrate  that  applicant  is 
primarily  engaged  in  trade  and 
infrastructure  (aviation)  businesses 
through  majority-owned  subsidiaries 
and  controlled  companies. 

13.  Accordingly,  51.37%  of 
applicant's  assets  as  of  December  31, 
1994,  valued  in  accordance  with  section 
2(a)(41)  of  the  Act,  were  comprised  of 
its  majority-owned  subsidiaries  and 
Dragonair. 

14.  Applicant's  income  derives  from 
dividends  paid  out  of  operating  returns 
from  the  companies  through  which  it 
does  business.  As  of  December  31, 1994, 
67.80%  of  applicant's  income  for  the 
prior  twelve  months  was  produced  by 
its  majority-owned  subsidiaries  and 
Dragonair. 

15.  Applicant  asserts  that  its  historical 
development,  its  public  representations 
of  policy,  the  activities  of  its  officers 
and  directors,  the  nature  of  its  assets, 
and  the  nature  of  its  income 
demonstrates  that  applicant  is  not 
engaged  primarily  in  the  business  of 
investing  in  securities.  Applicant 
submits  that  it  is  primarily  engaged, 
through  controlled  companies  and 
majority-owned  subsidiaries,  in  trade, 
distribution,  transportation,  power,  and 
other  infrastructiue  industries  in  the 
China  region. 

For  the  SEC,  by  the  Division  of  Investment 
management,  tmder  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  95-20773  Filed  8-21-95:  8:45  am] 
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[FM.  No.  IC-21283:  No.  812-0376] 

First  Varial>le  Life  Insurance  Company, 
etal. 

August  15, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANT8:  First  Variable  Life 
InsiuBnce  Company  ("First  Variable"), 
First  Variable  Annuity  Fund  E 


'In  the  Matter  of  American  Manufacturing 
Company.  Inc.,  41  S.E.C  41S,  419  (Mat.  11. 1963). 


("Separate  Accoimt"),  and  First  Variable 
Capital  Services,  Inc.  ("Capital 
Services"). 

RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
bom  the  assets  of  the  Separate  Accoimt 
or  any  other  separate  accoimt  ("Other 
Accoimts")  established  by  First  Variable 
to  support  certain  variable  annuity 
contracts  ("Contracts")  as  well  as  other 
variable  annuity  contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts").  This  order  will  supersede 
prior  orders  issued  by  the  Commission 
permitting  Applicants  to  issue  variable 
annuity  contracts  that  provide  for  the  . 
deduction  of  mortality  and  expense  risk 
charges  from  the  Separate  Account. 
FIUNQ  DATE:  Applicants  filed  their 
application  on  December  19, 1994.  and 
filed  amended  applications  on  May  22. 
1995,  July  21, 1995,  and  August  15, 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  11, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants.  Arnold  Bergman,  First 
Variable  Life  Insurance  Company.  600 
Atlantic  Avenue.  28th  Floor,  Boston, 
Massachusetts  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  K.  Ellis,  Senior  Counsel,  or 
Wendy  Finck  Friedlander,  Deputy  Chief 
at  (202)  942-0670,  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  PubUc  Reference 
Branch. 
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Applicants'  Representations 

1.  First  Variable,  a  stock  life  insurance 
company,  is  organized  in  Arkansas,  and 
licensed  to  do  business  in  the  District  of 
Columbia,  the  United  States  Virgin 
Islands,  and  all  states  except  New  York. 

2.  The  Separate  Account  is  a  separate 
account  established  by  First  Variable  to 
fund  the  Contracts.  The  Separate 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act,  and  interests  in  the 
Contracts  are  registered  as  securities 
under  the  Securities  Act  of  1933. 

3.  Capital  Services  will  serve  as  the 
distributor  and  the  principal 
underwriter  for  the  Contracts.  Capital 
Services,  a  wholly  owned  subsidiary  of 
First  Variable,  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

4.  First  Variable  Advisory  Services 
Corp.,  a  wholly  owned  subsidiary  of 
First  Variable,  is  the  investment  advisor 
for  the  Trust. 

5.  By  orders  of  the  Commission.^ 
Applicants  were  granted  exemptions 
under  Section  6(c)  ofthe  1940  Act  from 
the  provisions  of  Section  26(a)(2)  and 
27(c)(2)  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charged  from  the  assets  of 
the  Separate  Account  in  connection 
with  the  issuance  of  certain  variable 
annuity  contracts.  Applicants  now 
request  that  such  orders  be  superseded 
by  the  order  requested  in  this 
application. 

6.  The  Contracts  are  three  variable 
annuity  contracts:  VISTA  Contracts, 
Direct  Annuity  Contracts,  and  Direct 
Annuity  Plus  Contracts.  First  Variable 
will  make  the  Contracts  available  for  use 
by  individuals  in  retirement  plans 
which  may  or  may  not  qualify  for 
federal  tax  advantages  under  the 
Internal  Revenue  Code.  Each  of  the 
Contracts  requires  certain  minimum 
initial  purchase  payments.  Subsequent 
purchase  payments  will  be  at  least  $100 
for  the  VISTA  Contracts  and  the  Direct 
Annuity  Contracts.  For  the  Direct 
Annuity  Plus  Contracts,  the  minimum 
subsequent  purchase  payments  will  be 
$500  for  non-qualified  Contracts  and 
$100  for  qualified  Contracts. 

7.  The  purchase  payments  under  the 
Contacts  will  be  allocated  to  the 
Separate  Accoimt  and/or  to  the  general 
account.  The  Separate  Account  is 


'  First  Variable  Life  Ins.  Co..  Inv.  Co.  Act  Rel.  Nos. 
1B741  dun.  1. 1992)  (Order),  and  18695  (May  6. 
1992)  (Notice):  Monarch  Ufe  Ins.  Co.,  Act  Rel.  Nos. 
1816S  (May  23. 1991)  (Order),  and  18117  (Apr.  26, 
1991)  (Notice);  and  First  Variable  Ufe  Ins.  Co.,  Inv. 
Ca  Act  Rel.  Nos.  15701  (Apr.  24, 1987)  and  15644 
(Mar.  26. 1987)  (collectively,  "Existing  Orders"). 


divided  into  subaccounts 
("Subaccounts"),  which  will  invest  in 
the  shares  of  one  of  the  portfolios  of 
Variable  Investors  Series  Trust 
("Trust").  The  Trust  is  an  open-end, 
management  investment  company  and 
currently  has  seven  portfolios.  First 
Variable  may  establish  additional 
Subaccounts  and  may  substitute  or  add 
additional  portfolios  of  the  Trust  or. 
where  appropriate,  of  other  registered, 
open-end  investment  companies. 

8.  The  Contracts  provide  for  a  death 
benefit  if  the  annuitant  dies  during  the 
accumulation  period.  For  the  VISTA 
Contracts,  the  death  benefit  is  the 
greater  of:  (1)  The  aggregate  value;  or  (2) 
the  sum  of  purchase  payments  less  any 
withdrawals;  or  (3)  the  aggregate  value 
as  of  the  first  day  of  the  current  five  year 
Contract  period  ^  plus  any  purchase 
payments  made  since  that  day  and  less 
any  amounts  withdrawn  since  that  day. 
Where  permitted  by  state  law.  First 
Variable  will  provide  a  death  benefit  for 
its  Direct  Annuity  Contracts  that  will  be 
the  greater  of:  (1)  The  punJiase 
payments,  less  any  withdrawals 
including  any  applicable  Withdrawal 
Charge,  as  defined  below;  ^  (2)  the 
Contract  value;  or  (3)  the  Contract  value 
as  of  the  first  day  of  the  current  five  year 
Contract  period  plus  any  purchase 
payments  made  since  that  day  and  less 
any  amounts  withdrawn  since  that  day. 
Otherwise,  the  death  benefit  will  be  the 
greater  of:  (1)  The  purchase  payments, 
less  any  withdrawals  including  any 
applicable  Withdrawal  Charges;  or  (2) 
the  Contract  value.  The  death  benefit  for 
the  Direct  Annuity  Plus  Contracts  will 
be  the  greater  of  the  purchase  payments, 
less  any  withdrawals,  or  the  Contract 
value. 

9.  Certain  charges  and  fees  are 
assessed  under  the  Contracts.  In  the  case 
of  the  VISTA  and  Direct  Annuity 
Contracts,  prior  to  the  annuity  date, 
amounts  allocated  to  the  Separate 
Account  may  be  transferred  among 
Subaccounts  without  the  imposition  of 
any  fee  or  charge  if  there  have  been  no 
more  than  12  transfers  for  the  VISTA 
Contracts,  or  more  than  six  transfers  for 
the  Direct  Annuity  Contracts,  made  in 
the  Contract  year.  Subsequent  transfers 
within  a  Contract  year,  however,  will  be 
assessed  a  $25  per  transfer,  or,  if  less, 
2%  of  the  amount  transferred.  First 
Variable  will  not  impose  a  transfer  fee 
on  any  transfers  made  by  the  owners  of 
the  Direct  Annuity  Plus  Contracts. 
Applicants  represent  that  the  transfer 


2  The  first  five  year  Contract  period  begins  on  the 
issue  date,  the  second  five  year  Contract  period 
begins  on  the  fifth  Contract  anniversary,  and  so 
forth. 

'  See  infra  at  Paragraph  9. 


fee  is  at  cost  with  no  anticipation  of 
profit. 

10.  A  withdrawal  charge 
("Withdrawal  Clharge")  may  be  imposed 
on  certeiin  withdrawals.  The  owner  may 
withdraw  the  owner's  interest  in  a 
Contract  in  whole  or  in  part  prior  to  the 
date  annuity  payments  commence.*  For 
the  VISTA  Contracts,  an  owner  may 
make  such  withdrawals  without  charge 
in  an  amount  not  to  exceed  the 
withdrawal  privilege  amount  ("Privilege 
Amount").  The  Privilege  Amount  is 
equal  to  the  sum  of  10%  of  the  new 
purchase  payments  not  previously 
withdrawn,  plus  100%  of  the  excess  of 
the  value  of  a  Contract  over  new 
purchase  payments  not  previously 
withdrawn.  New  purchase  payments  are 
purchase  payments  made  in  the  current 
and  four  previous  Contract  years.  It  is 
assumed  that  purchase  payments  are 
withdrawn  in  the  order  in  which  they 
were  made.  In  the  event  that  a 
withdrawal  exceeds  the  Privilege 
Amount  for  the  VISTA  Contracts,  the 
Withdrawal  Charge  is  determined  by 
multiplying  the  excess  of  the  amount 
withdrawn  over  the  Privilege  Amount 
by  a  percentage  that  decreases  annually 
from  5%  to  0%  over  six  Contract  years. 

No  Withdrawal  Charge  will  be 
assessed  on  withdrawals  fitim  the  Direct 
Annuity  Contracts  unless  the 
withdrawals  exceed  the  free  withdrawal 
amount  ("Free  Amount").  The  Free 
Amount  is  determined  as  the  sum  of 
10%  of  premiums  that  remain  subject  to 
the  Withdrawal  Charge,  plus  the  excess 
of  the  Contract  value  over  purchase 
payments  not  previously  withdrawn, 
plus  any  purchase  payments  no  longer 
subject  to  the  Withdrawal  Charge. 
Should  the  withdrawal  exceed  the  Free 
Amount,  the  Withdrawal  Charge  for  the 
Direct  Annuity  Contracts  will  be 
determined  by  multiplying  the  excess  of 
the  amount  over  the  Free  Amount  by  a 
percentage  that  decreases  annually  from 
7%  to  0%  over  six  years  from  the 
Contract  anniversary  since  the  purchase 
payment.  Purchase  payments  are 
deemed  to  be  withdrawn  in  the  order  in 
which  they  are  made.  An  owner  may 
make  a  withdrawal  each  Contract  year 
ofthe  Free  Amount  provided  that  the 
minimum  partial  withdrawal  amoimt  is 
$1,000  or  the  owner's  entire  interest  in 
the  Subaccount,  if  less. 

There  will  be  no  Withdrawal  Change 
imposed  on  withdrawals  made  under 
the  Direct  Annuity  Plus  Contracts. 

11.  First  Variable  deducts  on  each 
valuation  date  an  administration  charge, 


*  Although  the  VISTA  Contracts  provide  that  an 
owner  may  not  make  more  than  four  partial 
withdrawals  in  any  Contract  year.  First  Variable 
does  not  and  will  not  enforce  this  limitation. 
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For  the  VISTA  and  Direct  Annuity 
Contracts,  the  administrative  charge  is 
equal,  on  an  annual  basis,  to  .15%  of  the 
net  asset  value  of  the  Separate  Account. 
For  the  Direct  Annuity  Plus  Contracts, 
the  administrative  charge  is  equal,  on  an 
annual  basis,  to  .25%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account.  First  Variable  submits  that  it 
incurs  additional  administrative 
expenses  for  the  Direct  Annuity  Plus 
Contracts  because  it  permits  an  owner  to 
make  unlimited  transfers  without  the 
imposition  of  any  fee  or  charge. 

12.  An  annual  contract  mamtenance 
charge  of  $30  will  be  charged  against 
each  Contract  (for  the  VISTA  Contracts, 
it  is  only  deducted  during  the 
accumulation  period).  For  the  VISTA 
Contracts,  in  the  case  of  a  total 
withdrawal  occurring  31  or  more  days 
after  the  beginning  of  the  Contract  year, 
the  full  charge  of  $30  will  be  deducted. 
For  the  Direct  Aimuity  Contracts,  if  the 
annuity  date  is  not  the  Contract 
anniversary,  a  pro  rata  portion  of  the 
annual  contract  maintenance  charge 
will  be  deducted  on  the  annuity  date. 
For  the  Direct  Aimuity  Plus  Contracts, 
if  the  Contract  value  on  a  Contract 
anniversary  is  at  least  $50,000,  then  no 
annual  contract  maintenance  charge 
will  be  deducted  (if  a  total  withdrawal 
is  made  on  other  than  a  Contract 
anniversary  and  the  Contract  value  for 
the  valuation  period  during  which  the 
total  withdrawal  is  made  is  less  than 
$50,000,  the  full  annual  contract 
maintenance  charge  will  be  assessed  at 
the  time  of  the  wiUidrawal). 

13.  The  administration  charge  and  the 
annual  contract  maintenance  charge  are 
designed  to  compensate  First  Variable 
for  assuming  administrative  expenses 
related  to  the  Separate  Account  and  the 
issuance  and  maintenance  of  the 
Contracts.  These  charges  will  not  be 
increased  by  First  Variable.  First 
Variable  represents  that  it  does  not 
intend  to  profit  &om  the  administration 
charge  and  the  annual  contract 
maintenance  charge. 

14.  First  Variable  deducts  a  mortality 
and  expense  risk  charge  from  each 
Separate  Account.  First  Variable 
represents  that  the  aggregate  morality 
and  expenses  risk  charge  is  equal,  on  an 
annual  basis,  to  1.25%  of  the  net  asset 
value  of  each  Subaccount  of  the 
Separate  Account.  Of  this  amount, 
approximately  .80%  is  for  mortality 
risks  and  .45%  is  for  expense  risks.^ 

15.  First  Variable  assumes  the 
mortality  risk  that  the  life  expectancy  of 


*  Under  the  Existing  Orders.  First  Variable 
deducts  on  each  valuation  date  a  mortality  and 
expense  risk  charge  which  is  equal,  on  an  annual 
basis,  to  1.25%  (consisting  of  approximately  .75% 
for  mortality  risks  and  .50%  for  expense  risks). 


the  annuitant  will  be  greater  than  that 
assumed  in  the  guaranteed  annuity 
purchase  rates,  thus  requiring  First 
Variable  to  pay  out  more  in  annuity 
income  than  it  had  planned. 
Furthermore,  First  Variable  assimies  the 
mortality  risk  that  it  will  waive  the 
Withdrawal  Charge  in  the  event  of  the 
death  of  the  owner  under  certain 
Contracts.  Thus,  First  Variable  assumes 
the  risk  that  if  may  not  be  able  to  cover 
its  distribution  expenses  and  that  the 
owner  may  die  at  a  time  when  the 
amount  of  the  death  benefit  payable 
exceeds  the  then  net  siurender  value  of 
the  Contracts.  The  expense  risk  assumed 
by  First  Variable  is  that  the  Contract 
administration  charge  and  the  annual 
contract  maintenance  charge  will  be 
insufficient  to  cover  the  cost  of 
administering  the  Contracts. 

16.  In  the  event  the  mortality  and 
expense  risk  charges  are  more  than 
sufficient  to  cover  First  Variable's  costs 
and  expenses,  any  excess  will  be  a  profit 
to  First  Variable.  Any  profit  reaUzed  by 
these  charges  may  be  used  by  First 
Variable  to,  among  other  things,  offset 
losses  experienced  when  the 
Withdrawal  Charges  are  insufficient. 
The  mortality  and  expense  risk  charges 
may  not  be  increased  under  the 
Contracts. 

17.  Various  jurisdictions  levy 
premiiun  taxes  on  annuity  premiiuns 
received  by  life  insurance  companies. 
First  Variable  may  charge  Contracts  the 
amount  of  any  tax  levied  as  a  result  of 
the  issuance,  maintenance,  surrender,  or 
annuitization  of  a  Contract  at  the  time 
the  purchase  payment  is  received,  or,  if 
not  previously  deducted,  such  tax  may 
be  deducted:  (1)  At  the  annuity 
commencement  date;  (2)  in  the  event  of 
the  annuitant's  or  owner's  death  prior  to 
the  annuity  commencement  date;  (3)  in 
the  event  of  partial  or  total  withdrawal; 
and  (4)  when  payable  by  First  Variable. 
For  the  Direct  Annuity  Contracts,  Firat 
Variable  intends  to  advance  any 
premium  taxes  when  due  at  the  time 
purchase  payments  are  made  and  then 
deduct  premium  taxes  from  an  owner's 
Contract  value  at  the  time  annuity 
payments  begin  or  upon  surrender  if 
First  Variable  is  unable  to  obtain  a 
refund.  For  the  Direct  Annuity  Plus 
Contracts,  Firat  Variable  intends  to 
deduct  premium  taxes  when  incurred. 
First  Variable  represents  that  state 
premium  taxes  may  range  up  to  4%  of 
purchase  payments. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule,  or  r^ulation 


of  the  1940  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investore  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940,  in  relevant  part,  prohibit  a 
registered  unit  investment  trust,  its 
depositor,  or  principal  underwriter, 
from  selling  periodic  payment  plan 
certificates  imless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
from  Sections  26(a)(2)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Separate  Account  and  the  Other 
Accounts  in  connection  with  the 
Contracts  and  Future  Contracts  of  the 
1.25%  charge  for  the  assumption  of 
mortality  and  expense  risks.  Applicants 
believe  that  the  terms  of  the  relief 
requested  with  respect  to  any  Future 
Contracts  funded  by  Other  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  for  each  new 
Other  Account  it  establishes  to  fund  any 
Future  Contract.  Applicants  submit  that 
any  such  additional  request  for 
exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
application. 

Applicants  submit  that  the  requested 
relief  is  appropriate  in  the  public 
interest,  because  it  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  Applicants  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
exemptive  relief  would  reduce 
Applicants'  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise. 

Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investore  for  the  same 
reasons.  If  Applicants  were  required 
repeatedly  to  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22.  1995  /  Notices  43637 


protection  thereby.  Investore  might  be 
disadvantaged  as  a  result  of  Applicants' 
increased  overhead  expenses. 

Applicants  thus  believe  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investore  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Applicants  represent  that  the 
1.25%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factora  as,  among 
othere,  the  current  charge  levels, 
guaranteed  annuity  rates,  and  other 
contact  charges  and  options.  First 
Variable  will  maintain  at  its  principal 
offices,  available  to  the  Commission,  a 
memorandimi  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of. 
Applicants'  comparative  review, 

5.  Firet  Variable  has  conducted  that 
there  is  a  reasonable  likelihood  that  the 
Separate  Account's  and  Other  Accounts' 
proposed  distribution  financing 
arrangements  will  benefit  the  Separate 
Account  and  the  Other  Accounts  and 
their  investore.  Firet  Variable  represents 
that  it  will  maintain  and  make  available 
to  the  Commission  upon  request  a 
memorandum  setting  forth  die  basis  of 
such  conclusion. 

6.  The  Separate  Accoimt  and  Other 
Accounts  will  be  invested  only  in 
management  investment  companies  that 
imdertake,  in  the  event  they  should 
adopt  a  plan  for  financing  distribution 
expenses  pursuant  to  Rule  12b-l  under 
the  1940  Act,  to  have  such  plan 
formulated  and  approved  by  their  board 
membere,  the  majority  of  whom  are  not 
"interested  pereons"  of  the  management 
investment  company  %vithin  the 
meaning  of  Section  2(aMl9)  of  the  1940 
Act, 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investore  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^uvt  H.  McFarland, 
Deputy  Secretary. 

[PR  Dbc.  95-20772  Filed  8-21-95;  8:45  am] 
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[fM.  No.  IC-21310: 812-9620] 

Springtree  Properties  Limited 
Partnership,  et  al.;  Notice  of 
Application 

August  16, 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPUCANTS:  Springtree  Properties 
Limited  Partnerehip  (the  "Partnerehip"), 
and  John  J.  Hansman  ("Hansman")  and 
Summit  Investment  Services,  Inc. 
("Summit")  (collectively,  die  "General 
Partnere"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
frtim  all  provisions  of  the  Act. 

SUMMARY  OF  APPUCATiON:  Applicants 
request  an  order  to  permit  the 
Partnership  to  invest  in  limited 
partnerehips  that  engage  in  the 
ownerehip  and  operation  of  apartment 
complexes  for  low  and  moderate  income 
pereons. 

FIUNQ  DATE:  The  application  was  filed 
on  June  2, 1995  and  will  be  amended 
during  the  notice  period. 
HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  pereonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  11. 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyere,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Pereons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Stieet  N.W.,  Washington,  D.C.  20549, 
Applicants,  600  Stewart  Street,  Suite 
1704,  Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A,  Wagman,  Staff  Attorney,  at 
(202)  942-0654.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  The  Partnerehip  was  formed  as  a 
Washington  limited  partnerehip  on 
December  15, 1994,  The  Partnerehip 
will  operate  as  a  "two-tier"  partheiship, 
i.e.,  the  Partnerehip,  as  a  limited 
partner,  will  invest  in  other  limited 
partnerehips  (the  "Property 
Partnerehips").  The  Property 
Partnerehips  will  be  managed  by  general 
partnere  (the  "Developer  General 
Partnere")  that  are  not  affiliated  with  the 
Partnerehip  or  the  General  Partnere.  The 
Property  Partnerehips,  in  turn,  will 
engage  in  the  ownerehip  and  operation 
of  apartment  complexes  ("Properties") 
expected  to  qualify  for  low  income 
housing  tax  credits  ("Credits")  under 
the  Internal  Revenue  Code  of  1986  (the 
"Code"). 

2.  The  objectives  of  the  Partnerehip 
are  to:  (a)  Provide  tax  benefits,  including 
Credits  and  passive  activity  losses, 
which  investore  may  use  to  oCbet  their 
Federal  income  tax  liabifities;  (b) 
distribute  proceeds  from  liquidation, 
sale,  or  refinancing  transactions;  and  (c) 
to  the  extent  permitted  by  the  terms  of 
applicable  local,  state,  and/or  federal 
government  assistance,  distribute  cash 
from  operating  the  Properties. 

3.  Units  of  limited  partnership 
interest  in  the  Partnerehip  (the  "Units") 
will  be  offered  and  sold  without 
registration  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  in  reliance 
on  section  4(2)  of  the  Securities  Act  and 
Regulation  D  thereunder.  No  Units  will 
be  sold  unless  subscriptions  to  purchase 
at  least  five  Units  (the  "Minimum 
Offering")  are  received  and  accepted  by 
the  General  Partnere  prior  to  March  31, 
1996,  If  the  Minimum  Offering  has  not 
been  sold  by  such  date,  no  Units  will  be 
sold  and  all  funds  received  from 
subscribere  will  be  refunded  with 
interest. 

4.  Until  the  Minimum  Offering  has 
been  sold,  offering  proceeds  will  be 
deposited  and  held  in  trust  for  the 
benefit  of  purcJiasere  in  an  escrow 
account  with  Seattle-First  National  Bank 
in  Seattle,  Washington,  to  be  used  only 
for  the  specific  purposes  set  forth  in  the 
Confidential  Private  Placement 
Memorandum  dated  May  16,  1995  (the 
"Memorandum").  The  Partnerehip 
intends  to  apply  offering  proceeds  to  the 
acquisition  of  Umited  partnerehip 
interests  in  the  Property  Partnerships  as 
promptly  as  possible  (although  such 
proceeds,  may  be  invested  temporarily 
in  bank  time  deposits,  certificates  of 
deposit,  money  market  accounts,  and 
government  certificates).  The 
Partnerehip  will  not  trade  or  speculate 
in  temporary  investments. 
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5.  The  Partnership  will  require  that 
each  purchaser  of  Units  represent  in 
writing  that  such  purchaser  meets  the 
applicable  suitability  standards.  Each 
individual  subscriber  must  represent 
that  he  or  she  has:  (a)  A  net  worth 
(exclusive  of  home,  home  furnishings, 
and  automobiles)  of  at  least  $200,000 
per  Unit;  or  (b)  a  net  worth  (exclusive 
of  home,  home  furnishings  and 
automobiles)  of  not  less  than  $125,000 
per  Unit  and  annual  income  of  at  least 
$100,000  ($75,000  in  the  case  of  a 
purchase  of  one-half  of  a  Unit).  Units 
will  be  sold  in  certain  states  only  to 
persons  who  meet  different  standards, 
as  set  forth  in  the  Memorandiun.  The 
Partnership  will  also  allow  certain 
corporate  subscribers  to  purchase  Units. 

6.  Although  the  Partnership  will  not 
have  responsibility  for  the  day-to-day 
management  of  the  Properties,  the 
Partnership's  ownership  of  limited 
partnership  interests  in  the  Property 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
each  Property.  Typically,  the 
Partnership  will  acquire  at  least  a  98% 
interest  in  the  profits,  losses.  Credits, 
and  cash  flow  of  each  Property 
Partnership.  In  addition,  the  General 
Partners  anticipate  that  the  Partnership 
will  receive  approximately  49.99%  of 
any  gain  and  residual  proceeds 
generated  by  the  Property  Partnerships. 
A  small  percentage  interest  in  these 
items  will  be  allocated  to  Summit  as  the 
special  limited  partner,  and  the 
remaining  interest  in  such  items  will  be 
allocated  to  the  Developer  General 
Partner. 

7.  In  some  cases,  however,  the 
Partnership  and  Summit  may  acquire 
smaller  aggregate  percentage  interests  in 
a  particular  Property  Partnership.  In 
those  cases  where  the  Partnership 
acquires  less  than  a  98%  interest  in  the 
profits,  losses.  Credits,  emd  cash  Oow  of 
a  Property  Partnership:  (a)  The 
Partnership  will  own  a  minimiun  of 
49.49%  of  such  Property  Partnership 
items;  and  (b)  the  balance  of  the  limited 
partnership  interest  in  such  Property 
Partnership,  after  the  allocation  of  a 
.01%  interest  to  Simimit,  will  be  owned 
by  a  single  affiliated  "upper-tier" 
limited  partnership  of  which  Hansman 
and  Summit  will  also  be  the  general 
partners.  Moreover,  the  Partnership's 
investment  in  any  Property  Partnership 
in  which  it  owns  less  than  50%  (but 
more  than  49.49%)  of  the  profits,  losses, 
Credits,  and  cash  flow  will  not 
constitute  more  than  15%  of  its 
aggregate  investment  in  all  Property 
Partnerships. 

8.  The  Partnership  and  Summit  will 
have  rights  under  the  terms  of  the 
limited  partnership  agreements  for  the 


Property  Partnerships  to  consent  to 
certain  fundamental  decisions,  which 
will  generally  include:  (a)  The  right  to 
approve  or  disapprove  any  sale  or 
refinancing  of  a  Property;  (b)  the  right  to 
replace  the  Developer  General  Partner 
on  the  basis  of  the  Developer  General 
Partner's  performance  and  discharge  of 
its  obligations;  (c)  any  borrowing  of 
money  or  encumbering  of  Property 
Partnership  assets;  (d)  any  change  in 
identity  of  the  Developer  General 
Partner;  (e)  any  ta)c  elections;  and  (f)  any 
admission  of  additional  partners. 

9.  The  Partnership  will  be  managed 
by  the  General  Partners  pursuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  Holders  of  Units  in  the 
Partnership  ("Investor  Limited 
Partners"),  consistent  with  their  limited 
liability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the 
Partnership's  business.  However,  a 
majority-in-interest  of  the  Investor 
Limited  Peirtners  will  have  rights,  (a)  To 
amend  the  Partnership  Agreement 
(subject  to  certain  limitations);  (b)  to 
remove  any  General  Partner  and  elect  a 
replacement;  (c)  to  dissolve  the 
Partnership;  (d)  to  consent  to  the  sale  or 
refinancing  of  a  Property;  and  (e)  to 
designate  a  replacement  for  Summit  as 
the  special  limited  partner  of  each 
Property  Partnership.  In  addition,  imder 
the  Partnership  Agreement,  each 
Investor  Limited  Partner  is  entitled  to 
review  all  books  and  records  of  the 
Partnership. 

10.  The  Partnership  Agreement  and 
Memorandum  contain  numerous 
provisions  designed  to  ensure  fair 
dealing  by  the  General  Partners  with  the 
Investor  Limited  Partners.  All  fees  and 
compensation  to  be  paid  to  the  General 
Partners  and  their  affiliates  are  specified 
in  the  Partnership  Agreement  and 
Memorandum.  While  the  fees  and  other 
forms  of  compensation  that  will  be  paid 
to  the  General  Partners  and  their 
affiliates  will  not  have  been  negotiated 
at  arm's  length,  applicants  believe  that 
the  compensation  and  fees  are 
reasonable  and  comparable  to  those  that 
would  be  charged  by  third  parties  for 
the  services  provided  by  the  General 
Partners  and  their  affiliates. 

11.  The  Partnership  Agreement  also 
contains  various  provisions  designed  to 
significantly  reduce  conflicts  of  interest 
between  the  Partnership  and  the 
General  Partners  and  their  affiliates.  For 
example,  in  the  event  an  investment  in 
a  Property  Partnership  becomes 
available  which  would  satisfy  the 
investment  criteria  of  the  Partnership 
and  any  other  partnership  in  which  the 
General  Partners  and/or  their  affiUates 
have  an  interest,  the  General  Partners 
will  analyze  each  opportunity  in 


relation  to  the  investment  objectives  of 
each  partnership  and  will  consider  such 
factors  as  cash  available  for  investment, 
maximimi  investment  limit  per 
acquisition,  estimated  income  tax 
effects,  leverage  policies,  any  regulatory 
restrictions  on  investment  policies,  and 
the  length  of  time  funds  have  been 
available  for  investment.  The  General 
Partners  will  then  determine  which 
partnership  should  have  the 
opportunity  to  make  the  particular 
investment  and,  if  a  particular 
investment  is  suitable  for  more  than  one 
partnership,  the  General  Partners  will 
recommend  such  investment  to  the 
partnership  which  has  had  the  most 
funds  available  for  investment  for  the 
longest  period  of  time. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the 
Partnership  is  not  an  investment 
company  under  sections  3(a)(1)  or 
3(a)(3)  of  the  Act.  If  the  Partnership  is 
deemed  to  be  an  investment  company, 
however,  applicants  request  an 
exemption  under  section  6(c)  from  all 
provisions  of  the  Act. 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  investment  company 
if  it  is,  or  holds  itself  out  as  being, 
engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
seciuities.  Applicants  believe  that  the 
Partnership  is  not  an  investment 
company  under  section  3(a)(1)  because 
the  Partnership  will  be  in  the  business 
of  investing  in,  and  being  beneficial 
owner  of,  the  Properties,  not  securities. 

3.  Section  3(a)(3)  of  the  Act  provides 
that  an  issuer  is  an  investment  company 
if  it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  seciuities  having  a 
value  exceeding  40%  of  the  value  of 
such  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items). 
Applicants  believe  that  the 
Partnership's  interests  in  the  Property 
Partnerships  should  not  be  considered 
investment  securities  because  such 
interests  are  not  readily  marketable, 
have  no  value  apart  from  the  value  of 
the  Properties  owned  by  the  Prof)erty 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnerships  (the  "Release").  *  The 


*  Investment  Company  Act  Release  No.  8456 
(Aug.  9, 1974). 
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Release  states  that  two-tier  real  estate 
partaerships  that  invest  in  limited 
partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  from  the 
Act  under  section  6(c).  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
persMi  from  any  provision  of  the  Act 
and  any  rule  thereunder  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  The  Release  lists  two  requirements, 
designed  for  the  protection  of  investors, 
which  must  be  satisfied  by  two-tier 
partnerships  to  qualify  for  an  exemption 
under  section  6(c).  First,  interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  unsuitable.  Second, 
requirements  for  fair  deaUng  by  the 
general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
dociunents  of  the  company. 

6.  Applicants  state,  among  other 
considerations,  that  the  suitability 
standards  set  forth  in  the  Memorandum, 
the  requirements  for  fair  dealing 
provided  by  the  Partnership  Agreement, 
and  pertinent  governmental  regulations 
imposed  on  each  Property  Partnership 
by  various  Federal,  state,  and  local 
agencies  provide  protection  to 
Unitholders*comparable  to  that 
provided  by  the  Act.  In  addition, 
applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigarat  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  95-20770  Filed  S-21-95:  8:45  am] 
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SMALL  BU9MESS  ADMINISTRATION 
PJOMW*  No.  04/74-026S] 


I  •!  a  SmaU  Business 
InwBStnwH  Company  License 

On  June  13, 1995,  a  notice  was 
published  in  the  Federal  Register  (60 
FR  31179)  stating  that  an  application 
had  been  filed  by  Blue  Ridge  Investors 
Limited  Partnership,  300  North  Greene 
Stieet,  Suite  2100,  Greensboro,  North 
Carolina  27401,  with  the  Small  Business 
Adminisdvtion  (SBA)  pursuant  to 
$  107.102  of  the  Regulations  governing 


small  business  investment  companies 
(13  CFR  107.102  (1994))  for  a  Ucense  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  June  28, 1995  to 
submit  their  comments  to  SBA.  No 
conunents  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/74-0262  on  July 
28, 1995.  to  Blue  Ridge  Investors 
Limited  Partnership  to  operate  as  a 
small  business  investment  company. 

The  Licensee  has  initial  private 
capital  of  $13.1  million,  and  Mr. 
Edward  C.  McCarthy  will  manage  the 
fund.  The  stock  of  the  Licensee  is 
owned  by  58  investors,  including 
individuals,  corporations,  and  personal 
trusts.  No  one  investor  owns  more  than 
10%  of  the  partnership. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  16, 1995. 
Robert  D.  StUlman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  95-20774  Filed  8-21-95;  8:45  am] 
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pjceOM  No.  09/79-0403] 

Issuance  of  a  Small  Business 
Investment  Company  License 

On  April  11, 1995,  a  notice  was 
published  in  the  Fedo-al  Register  (60 
FR  18437)  stating  that  an  application 
had  been  filed  by  Kline  Hawkes 
CaUfomia  SBIC,  L.P..  11726  San  Vicente 
Blvd.,  Suite  300,  Los  Angeles,  California 
90049,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  April  26, 1995  to 
submit  their  comments  to  SBA.  No 
negative  comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investmmit  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/79-0403  on  July 
28, 1995,  to  Kline  Hawkes  California 
SBIC,  L.P.,  to  operate  as  a  small 
business  investment  company. 

The  Licensee  has  initial  private 
capital  of  $30  million,  and  Mr.  Frank  R., 
Kline  Jr.  will  manage  the  fund.  At  the 


present  time,  all  of  the  stock  of  the 
Licensee  is  owned  indirectly  by  the 
California  Public  Employees  Retirement 
System. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  16, 1995. 
Robert  D.  StUlman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  95-20775  Filed  8-21-95;  8:45  am] 
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DEPARTMENT  OF  STATE 
Public  Notice  2241] 

Notice  of  Availability  of 
Intergovernmental  Panel  on  Climate 
Change  OPCC)  Draft  Synthesis  Report 
and  Put>lic  Comment  Period 

AGENCY:  Department  of  State,  Bureau  of 
Oceans  and  International  Environmental 
and  Scientific  Affairs. 
SUMMARY:  The  Intergovernmental  Panel 
on  Climate  Change  (IPCC)  has  prepared 
a  draft  report  titled:  "The  IPCC 
Assessment  of  Knowledge  Relevant  to 
the  Interpretation  of  Article  2  of  the  UN 
Framework  Convendon  on  Climate 
Change:  A  Synthesis  Report  1995" 
based  on  material  prepared  and 
reviewed  by  each  of  its  working  groups 
(on  science,  impacts  and  response 
strategies,  and  economics  and 
crosscutting  issues).  This  draft  38-page 
report  (plus  tables  and  figures),  and  its 
8-page  Summary  for  Policymakers, 
needs  to  be  peer-reviewed  by  experts 
and  governments.  The  IPCC  Secretariat 
requires  comments  on  this  report  to 
effect  appropriate  revisions  prior  to  the 
final  acceptance  of  the  synthesis  report 
and  review  and  line-by-line  adoption  of 
the  Summary  for  Policymakers  at  a 
plenary  session  of  the  IPCC  in  December 
1995  in  Rome.  The  U.S.  Subcommittee 
on  Global  Change  Research  (SGCR)  will 
be  responsible  for  coordinating  the 
preparations  of  the  comments  of  the 
United  States  Government.  Through  this 
notice,  we  are  announcing  the 
availalHhty  of  the  draft  report,  and 
requesting  comments  on  the  report  by 
noon,  September  6, 1995  &x)m  experts 
and  interested  groups  and  individuals. 
These  comments  will  be  reviewed, 
combined  and  incorporated  as 
appropriate,  in  the  process  of  preparing 
official  U.S.  Government  comments  to 
the  IPCC. 

DATES:  Written  comments  (hard  copy 
and  if  possible  on  a  3.5  inch  diskette  in 
either  Microsoft  Word  or  WordPerfect 
format)  on  the  draft  Synthesis  Report 
should  be  received  on  or  hekxe  nooa, 
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September  6, 1995.  The  deadline  cannot 
be  extended  because  the  TPCC  has  a 
strict  timetable  for  the  review  process. 
ADDRESSES:  Comments  should  be 
submitted  by  mail  to:  IPCC  Synthesis 
Report  Comments.  Office  of  the  U.S. 
Global  Change  Research  Program,  300  D 
Street  SW.  Suite  840,  Washington.  DC 
20024  or  by  E-mail  in  ASCII  format  on 
Internet  to  "office@usgcrp.gov".  Copies 
of  the  draft  Synthesis  Report  may  be 
obtained  by  (1)  telephone  request  to  Ms. 
Sandra  Vaughn-Cooke  at  (202)  651- 
8250;  (2)  sending  an  E-mail  to 
"office@usgcrp.gov";  (3)  faxing  a  request 
to  (202)  554-6715  or  (4)  sending  a  letter 
directed  to  Ms.  Vaughn-Cooke  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  MacCracken,  Office  of  the 
U.S.  Global  Change  Research  Program  at 
(202)  651-8250,  or  Mr.  Daniel  A. 
Reifsnyder,  Director,  Office  of  Global 
Change,  U.S.  Department  of  State  at 
(202) 647-4069. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Intergovernmental  Panel  on 
Climate  Change  was  jointly  established 
by  the  United  Nations  Environment 
Program  and  the  World  Meteorological 
Organization  to  conduct  periodic 
assessments  of  the  state  of  knowledge 
concerning  climate  change.  Working 
&oup  I  addresses  the  state  of  the 
science;  Working  Group  n  addresses 
vulnerabiUty  to  and  impacts  of  climate 
change,  as  well  as  mitigation  and 
adaptation  response  options;  and 
Working  Group  ID  addresses  economics 
and  other  cross-cutting  issues.  Each 
working  group  is  charged  with  issuing 
periodic  assessments.  The  first 
assessment  report  was  issued  in  1990,  a 
second  assessment  is  anticipated  for 
release  in  December  1995. 

In  addition  to  the  three  Working 
Group  reports  and  their  Summaries  for 
Policymakers,  the  IPCC  has  prepared  a 
report  titled:  "The  IPCC  Assessment  of 
Knowledge  Relevant  to  the 
Interpretation  of  Article  12  of  the  UN 
Framework  Convention  on  Climate 
Change:  A  Synthesis  Report  1995."  The 
Synthesis  Report  is  accompanied  by  a 
Summary  for  Policymakers  which  will 
be  approved  on  a  line-by-line  basis  in 
December.  The  Synthesis  Report  is 
based  on  the  contribution  of  all  three 
working  groups  and  their  draft 
summaries  for  policymakers — ^which  are 
now  being  reviewed  and  will  be 
approved  on  a  line-by-line  basis  by  IPCC 
member  governments.  The  Working 
Group  I  report  is  to  be  approved  in 
Madrid  in  November  1995;  the  Working 
Group  n  report  is  to  be  approved  in 


Montreal  in  October  1995,  and  Working 
Group  m  has  approved  part  of  its  report 
(in  Geneva  in  July)  and  will  conclude  its 
approval  process  in  Montreal  in  October 
1995. 

Public  Input  Process 

The  member  coimtries  of  the  IPCC 
have  established  a  timetable  that 
includes  a  brief  period  for  comments 
from  governments  so  that  the  IPCC  can 
meet  its  timetable  for  a  timely 
completion  of  the  Second  Assessment 
Report — ^including  this  Article  2 
synthesis  document.  The  Subcommittee 
on  Global  Change  Research  is 
responsible  for  coordinating  the 
preparation  of  the  U.S.  response. 
Through  this  notice,  the  U.S. 
Government  is  seeking  the  views  of 
experts  and  interested  groups  and 
individuals  to  help  in  the  formulation  of 
its  response.  Comments  that  are 
provided  will  be  reviewed,  integrated, 
and  used,  as  appropriate,  in  the 
preparation  of  the  official  U.S. 
comments. 

According  to  the  IPCC  proposed 
process,  to  the  extent  that  theraare 
modifications  to  these  underlying 
reports,  the  Article  2  synthesis 
dociunent  will  be  modified  to  maintain 
consistency  among  all  the  reports.  The 
IPCC  has  requested  that  all  comments  be 
forwarded  to  the  Secretariat  by 
September  12, 1995.  In  order  to  allow 
time  for  U.S.  Government  review,  all 
reviewers  are  requested  to  submit  their 
conunents  no  later  than  noon. 
September  6, 1995. 

An  information  sheet  providing 
specific  requests  for  formatting 
submissions  will  be  provided  with  each 
mailing  of  the  synthesis  report.  In  this 
review  process,  the  emphasis  should  be 
on  providing  detailed  recommendations 
on  specific  areas  in  which  the  reviewer 
has  expertise.  To  be  most  useful, 
comments  should  be  specific  in 
suggesting  wording  changes  to  the  text 
of  a  particular  paragraph  or  section,  and 
where  appropriate  offer  supporting 
information  and  peer  reviewed 
references  supporting  the  proposed 
changes.  Comments  on  the  overall  tone 
and  the  scientific  validity  of  the  Report, 
and  those  expressing  agreement  or 
disagreement  with  specific  major  points 
in  the  Executive  Summary  are  also 
solicited. 

Dated:  August  17. 1995. 
Ra£e  Ponerance. 

Acting  Assistant  Secretary,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 
[FR  Doc  95-20791  Filed  fr-21-95:  8:45  am] 
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[Public  Notic*  2230] 

Director  General  of  the  Foreign  Service 
and  Director  of  Personnel;  Steto 
Department  Performance  Review 
Board  IkAembers  (At  Large  Board  and 
OIG  Board) 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454).  the  Executive 
Resoim»s  Board  of  the  Department  of 
State  has  appointed  the  following 
individuals  to  the  State  Department 
Performance  Review  Board  (At  Large 
Board)  register. 

Joan  E.  Donoghue,  Assistant  Legal 

Adviser,  Office  of  the  Legal  Adviser, 

Department  of  State 
Christopher  Flaggs.  Associate 

Comptroller  Domestic  Financial 

Operations,  Bureau  of  Finance  and 

Management  Policy,  Department  of 

State 
Kenneth  Hunter,  Deputy  Assistant 

Secretary  for  Passport  Services, 

Biueau  of  Consular  Affairs, 

Department  of  State 
Michael  Schneider,  Deputy  Associate 

Director,  United  States  Information 

Agency 
Robert  T.  Spencer,  Executive  Director, 

Bureau  of  Diplomatic  Security, 

Department  of  State 

The  Inspector  General  of  the 
Dep>artment  of  State  has  appointed  the 
following  individuals  to  the  State 
Department  Office  of  the  Inspector 
General  Performance  Review  Board 
register.  ^ 

Dennis  Duquette.  Deputy  Inspector 

General  for  Management  and  Policy, 

Department  of  Health  and  Human 

Services 
Kenneth  Hunter.  Deputy  Assistant 

Secretary  for  Passport  Services, 

Department  of  State 
Harvey  D.  Thorp,  Assistant  Inspector 

General  for  Audits.  Office  of  ~ 

Personnel  Management 

Dated:  August  15, 1995. 
JenniCBT  C.  Ward, 

Acting  Director  General  of  the  Foreign  Service 

and  Director  of  Personnel. 

(FR  Doc.  95-20793  Filed  a-21-95;  8:45  am) 
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[Public  Notice  2240] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affaire; 
Certifications  Pursuant  to  Section  iOf 
Of  Public  Law  101-162 

SUMMARY:  On  April  28. 1995,  the 

Department  of  State  certified,  pursuant 
to  Section  609  of  Public  Law  101-162, 
that  9  countries  with  commercial 


* 
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shrimp  trawl  fisheries  in  the  Gulf  of 
Mexico,  Caribbean  and  Western  Atlantic 
Ocean  (Belize.  Brazil.  Colombia. 
Guyana,  Honduras,  Mexico.  Nicaragua, 
Panama,  and  Venezuela)  have  adopted 
programs  to  reduce  the  incidental 
capture  of  sea  turtles  in  such  fisheries 
comparable  to  the  program  in  effect  in 
the  United  States.  The  Department 
certified  that  the  fishing  environment  in 
two  other  countries  (Costa  Rica  and 
Guatemala)  does  not  pose  a  threat  of  the 
incidental  taking  of  sea  turtles  protected 
under  Public  Law  101-162.  The 
Department  was  unable  to  issue 
certifications  on  April  28  for  Suriname, 
Trinidad  and  Tobago,  and  French 
Guiana  and,  as  a  result,  shrimp  imports 
from  these  countries  were  prohibited 
effective  May  1, 1995,  pursuant  to 
Public  Law  101-162.  The  Department  of 
State  subsequently  issued  a  certification 
for  Trinidad  and  Tobago  on  August  15, 
1995  and.  as  a  result,  Obe  ban  on  shrimp 
imports  that  had  been  in  effect  since 
May  1. 1995,  was  lifted. 
EFFECTIVE  DATE:  August  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hollis  Siunmers,  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State, 
Washington,  DC  20520-7818;  telephone: 
(202) 647-3940. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  frtim  certain  nations 
unless  the  President  certifies  to  the 
Congress  by  May  1  of  each  year  either: 
(1)  Tliat  the  harvesting  nation  has 
adopted  a  program  governing  the 
incidental  captiue  of  sea  tiutles  in  its 
commercial  shrimp  fishery  comparable 
to  the  program  in  effect  in  the  United 
States;  or  (2)  that  the  fishing 
environment  in  the  harvesting  nations 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  tiulles.  The  President  has 
delegated  the  authority  to  make  this 
certification  to  the  Department  of  State. 
Revised  State  Department  guidelines  for 
making  the  required  certifications  were 
published  in  the  Federal  Register  on 
February  18. 1993  (58  FR  9015). 

The  countries  subject  to  the 
provisions  of  Public  Law  101-162 
include  Belize,  Brazil,  Colombia,  Costa 
Rica,  French  Guiana  (EU),  Guatemala. 
Guyana.  Honduras,  Mexico,  Nicaragua, 
Pan&ma.  Suriname,  Trinidad  and 
Tobago,  and  Venezuela.  On  April  28, 
1995,  the  £)epartment  of  State  certified 
that  11  of  the  14  affected  countries  have 
met.  for  the  current  year,  the 
requirements  of  the  law.  The  countries 
that  did  not  receive  a  certification  at 
that  time  were  Trinidad  and  Tobago. 
Surmame.  and  French  Guiana.  As  a 


result,  shrimp  imports  from  Trinidad 
and  Tobago  were  prohibited  pursuant  to 
Public  Law  101-162  effective  May  1. 
1995.  The  ban  on  shrimp  imports  from 
Suriname  (in  effect  since  May  1, 1993) 
and  French  Guiana  (in  effect  since  May 
1, 1992)  remained  in  place. 

The  countries  that  received  a 
certification  on  April  28, 1995.  were 
BeUze,  Brazil,  Colombia,  Costa  Rica, 
Guatemala,  Guyana,  Mexico,  Honduras, 
Nicaragua,  Panama,  and  Venezuela; 
with  Trinidad  and  Tobago  certified  on 
August  15. 1995.  Of  these,  the 
Department  certified  that  the  fishing 
environment  in  Costa  Rica  and 
Guatemala  does  not  pose  a  threat  of  the 
incidental  taking  of  sea  tiulles  protected 
by  Public  Law  101-162.  (In  both  these 
countries,  the  commercial  shrimp  trawl 
fleet  operates  exclusively  in  the  Pacific 
Ocean  with  no  activity  on  the  Caribbean 
side.)  The  Department  certified  that  the 
other  ten  countries  have  adopted  a 
program  to  reduce  the  incidental 
capture  of  sea  turtles  in  the  commercial 
shrimp  trawl  fishery  comparable  to  the 
U.S.  program. 

In  reviewing  information  for  the 
purpose  of  maldng  the  certifications,  the 
Department  looked  at  three  principal 
elements  of  each  country's  program:  (1) 
The  legal  and  regulatory  framework 
estabhshing  the  TED  requirement  for  all 
commercial  shrimp  trawl  vessels,  except 
those  specifically  exempt  imder  the 
Department's  guidelines;  (2)  the 
implementation  of  that  requirement  and 
the  extent  to  which  TEDS  are  in  use  on 
all  such  vessels:  and  (3)  the  efforts  of 
each  coimtry  to  monitor  and  enforce  the 
TED  requirement  to  ensure  compliance. 
Because  each  country  that  received 
certification  this  year  has  established 
and  is  implementing  the  legal 
requirement  to  use  TEDS,  the 
Department  will  place  particular 
emphasis  in  making  future  certifications 
on  the  third  element,  monitoring  and 
enforcement  of  the  TED  requirement. 

Finally,  in  implementing  the  ban  on 
shrimp  imports  from  Trinidad  and 
Tobago  which  was  in  effect  from  May  1, 
1995.  to  August  15, 1995,  any  shipment 
with  a  recorded  date  of  export  prior  to 
May  1, 1995.  was  allowed  entry  into  the 
United  States  even  if  it  arrived  on  or 
after  May  1, 1995.  That  is,  shipments  in 
transit  prior  to  the  effective  date  of  the 
ban  were  not  barred  from  entry. 

Dated:  August  16, 1995. 

R.  Tucker  Scully, 

Acting  Deputy  Assistant  Secretary  For 
Oceans. 

[FR  Doc.  95-20792  Filed  8-21-95:  8:45  am] 

MUMQ  COM  4710-eS-M 


DEPARTliENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  IMap  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review,  Pease 
International  Tradeport,  Portsmouth, 
New  Hampshire 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map  for  Pease  International  Tradeport, 
as  submitted  by  the  Pease  Development 
Authority  under  the  provisions  of  Title 
I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150,  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Pease 
International  Tradeport  under  Part  150 
in  conjunction  with  the  niose  exposure 
map.  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
February  10, 1996. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  map  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  14, 
1995.  The  public  comment  period  ends 
on  October  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  ANE-600,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Pease  International  Tradeport  is  in   . 
compliance  with  applicable 
requirements  of  part  150,  effective 
August  14, 1995.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  February  10, 1996.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulations 
and  which  depicits  non  compatible  land 
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uses  as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft  . 
operations,  and  the  ways  in  which  such 
operations  will  afiiect  such  map.  The  Act 
reqiiires  such  map  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  a  noise  exposure  map  that  is 
found  by  FAA  to  be  in  compliance  vyith 
the  requirements  of  Federal  Aviatioot 
Regulation  (FAR)  part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  introduction  of 
additional  non  compatible  uses. 

The  Pease  Development  Authority 
submitted  to  the  FAA  on  August  1, 
1995,  a  noise  exposure  map, 
descriptions,  and  other  documentation 
which  were  produced  during  the 
Airport  Noise  Compatibility  Planning 
(part  150)  study  at  Pease  International 
Tradeport  from  May  1991  to  Jime  1995. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure  map, 
as  described  in  section  103(a)(1)  of  the 
Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  imder  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposiu^  map  and  related 
descriptions  submitted  by  Pease 
Development  Authority.  The  specific 
maps  under  consideration  were  Figures 
4-7,  "Noise  Exposiue  Map  for  1993-94 
Base  Case",  4-10,  "Noise  Exposure  Map 
for  Future  Scenario  A",  4-15,  "Noise 
Exposure  Map  for  Future  Scenario  D", 
6-16,  "Ldn  Contours  for  1993-94  Base 
Case  With  Noise  Abatement",  6-17, 
"Ldn  Contours  for  Scenario  A  with 
Noise  Abatement,  Excluding  Aircraft 
Access  Restrictions",  and  6-19,  "Ldn 
Contours  for  Scenario  D  with  Noise 
Abatement,  Excluding  Aircraft  Access 
Restrictions",  along  with  the  supporting 
dociunentation  in  "Pease  International 
Tradepert;  FAR  part  150  Airport  Noise 
Compatibility  Study".  The  FAA  has 
determined  that  the  maps  for  Pease 
International  Tradeport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
e^ctive  on  August  14, 1995. 

FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accmdance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans. 


or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under 
section  103  of  the  Act,  it  should  be 
noted  submitted  imder  section  103  of 
the  Act,  it  should  be  noted  that  the  FAA 
is  not  involved  in  any  way  in 
determining  the  relative  locations  of 
specific  properties  with  regard  to  the 
depicted  noise  contours,  or  in 
interpreting  the  noise  exposure  map  to 
resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  section  {b? 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  a  noise  exposure  map. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposiue 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  the  map,  or  with  those 
agencies  and  planning  agencies  with 
which  consultation  is  required  under 
Section  103  of  the  Act.  The  FAA  has 
relied  on  the  certification  by  the  airport 
operator,  under  §  150.21  or  FAR  part 
150,  that  the  statutorily  required 
consultation  has  been  accomplished. 

The  FAA  formally  received  the  noise 
compatibility  program  for  Pease 
International  "Tradeport,  also  effective 
on  August  14, 1995.  Primarily  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  February  10, 
1996.  The  FAA's  detailed  evaluation 
will  be  conducted  under  the  provisions 
of  14  CFR  part  ISO,  §  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measiues  may  reduce  the  level 
of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non  compatible  land  uses  and 
preventing  the  introduction  of 
additional  non  compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities. 


will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map,  the  FAA's  evaluation  of 
the  map,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  foUovnng  locations: 

Pease  Development  Authority,  Suite  1, 
601  Spaulding  Tiunpike,  Portsmount, 
New  Hampshire  03801-2833 

Federal  Aviation  Administration,  New 
England  Region,  Airports  Division, 
ANE-600, 12  New  England  Executive 
Park,  Bitflington,  Massachusetts 
.  01803 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading:  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Burlington,  Massachusetts  on 
August  14. 1995. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  Engfand 

Region. 

(FR  Doc.  95-20795  Filed  8-21-95;  8:45  am] 

MLUNQ  CODE  4«1»>1>-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Hold 
Environmental  Scoping  Meetings  for 
Aireide  Improvements  at  Boston- 
Logan  International  Airport,  East 
Boston,  MA 

agency:  Federal  Aviation 
Administration,  E)OT. 
ACTION:  Notice  of  public  environmental 
scoping  meetings. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS)  - 
will  be  prepared  for  a  series  of  airside 
improvements  under  consideration  by 
the  Federal  Aviation  Administration 
and  Massachusetts  Port  Authority 
(Massport)  for  Boston-Logan 
International  Airport,  in  the  Qty  of 
Boston,  Massachusetts.  To  ensiue  that 
all  significant  issues  related  to  this 
plaiming  effort  are  identified,  public 
scoping  meetings  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Silva,  Manager,  Environmental 
Programs,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  12  New  England 
Executive  Park,  Biu'lington, 
Massachusetts  01803.  Telephone 
number:  617-238-7602. 
SUPPLEMENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  Massport,  will 
prepare  an  EIS  on  a  proposal  to 
implement  a  program  of  airside 
improvements  to  reduce  congestion  and 
delay  at  Logan  and  to  improve  airfield 
operating  ef&dency.  Logan  is  presently 


Federal  Register  /  Vol.  60.  No.  162  /  Tuesday,  August  22,  1995  /  Notices 


43643 


America's  13th  busiest  airport  for 
passengers  and  ranks  14th  for  total 
aircraft  operations.  Growth  is  projected 
to  occur  even  as  other  air  facilities  in 
the  region  relieve  some  of  the 
anticipated  increase. 

The  EIS  will  evaluate  a  range  of 
actions,  including  a  new  commuter 
imidirectional  Runway  14/32;  a  new 
Centerfield  Taxiway;  several  runway 
extension/realignment  options;  changes 
to  arrival  and  departure  procedures; 
upgrading  of  the  Runway  33L 
Instrument  Landings  System  (ILS)  to 
Category  HI;  modifications  to  aircraft 
instrument  operations;  and  a  pricing 
structure  to  reduce  demand  levels 
during  peak  period. 

Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  airside  improvements  under 
consideration  is  identified  and 
addressed  in  the  scope  of  work  for  the 
EIS.  The  EIS  will  be  jointly  prepared  as 
an  Environmental  Impact  Report  (EIR), 
as  required  by  regulations  pursuant  to 
the  Massachusetts  Environmental  Policy 
Act. 

PUBUC  SCOPtNG  MEETINGS:  In  order  to 
provide  for  both  agency  and  public 
input,  two  scoping  sessions  have  been 
scheduled  on  September  21, 1995.  An 
afternoon  scoping  session  will  be  held 
for  fisderal,  state  and  local  agencies  at 
2:00  pm  in  the  Massport  Media  Room, 
Logan  International  Airport  Old  Tower 
Building,  2nd  level  (next  to  the 
Communications  Department).  This  will 
be  preceded  by  a  bus  tour  of  the  Airside 
Improvement  Projects.  Agency 
personnel  interested  in  the  tour  should 
assemble  in  the  Media  Room  at  12:30 
pm.  An  evening  scoping  session  for 
public  input  will  be  held  at  6:00  pm. 
This  meeting,  at  which  agency 
personnel  are  invited  to  attend,  will  be 
held  at  the  State  Transportation 
Building,  10  Park  Plaza,  Conference 
Rooms  1  and  2,  Boston,  Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
August  14, 1995. 
Vincent  A.  Scarano, 
Manager,  Airports  Division  FAA.  New 
Engf and  Region. 
(FR  Doc.  95-20796  Filed  8-21-95;  8:45  am] 

MUMQ  CODE  4t10-1»-M 


[Summary  Notice  Na  PE-95-29) 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AQfNCY:  Federal  Administration  (FAA), 
DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  the  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's- 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
mtist  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before,  September  11, 1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  MichaelSmith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  15, 
1995. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.;  27491 

Petitioner:  Helicopter  Association 
International/ Association  of  Air 
Medical  Services  

Sections  of  the  FAR  Affected:  14  CFR 
135.213(b),  135.219,  and 
135.225(a)(1).  (a)(2),  (f),  and  (g) 


Description  of  Relief  Sought:  To  permit 
emergency  medical  service 
helicopters  operators  to  file  an 
instrument  flight  rule  (IFR)  flight  plan 
and  conduct  IFR  approaches  and 
takeoffs  at  airports  and  helicopters 
that  do  not  have  an  approved  weather 
reporting  source.  The  exemption,  if 
granted,  would  also  permit  takeoffs 
under  IFR,  or  initiation  of  IFR  or  over- 
the-tip  operations  when  the  latest 
weather  reports  or  forecasts  do  not 
indicate  that  weather  conditions  at 
the  estimated  time  of  arrival  at  the 
intended  landing  area  will  be  at  or 
above  authorized  IFR  landing 
minimums. 

Docket  No.:  28257 

Petitioner:  Flight  Structures,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(d).  25.813(b).  25.857(e), 
25.1447(c)(1),  and  25.1447(c)(3)(ii) 

Description  of  Relief  Sought:  To  permit 
supplemental  type  certiflcation  of  the 
Airbus  Model  A300-B4-203  airplane 
(converted  to  a  freighter)  and  the 
carriage  on  the  main  deck  of  up  to  five 
non-crewmembers  in  addition  to  the 
maximum  of  three  flight 
crewmembers. 

Docket  No. .-28260 

Petitioner:  Emery  Worldwide  Airlines, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
121.503. 121.505,  and  121.511 

Description  of  Relief  Sought:  To  allow 
Emery  Worldwide  Airlines.  Inc.. 
(EWA)  pilots  and  flight  engineers  to 
operate  within  the  contiguous  48 
states  with  DC-8  aircraft  in 
accordance  with  the  provisions  of 
§  121.471,  which  apply  to  domestic 
air  carriers,  although  EWA  is  a 
supplemental  air  carrier. 

Docket  No:  282e\ 

Petitioner:  Ameriflight,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR     • 
91.205(d)(6) 

Description  of  Relief  Sought:  To  permit 
Ameriflight  to  conduct  instrument 
flight  rule  (IRF)  operations  with 
inoperative  aircraft  clocks  installed  in 
its  aircraft. 

Docket  No.:  28263 

Petitioner:  Mr.  William  T.  Reiners 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sou^t:  To  permit 
Mr.  Reiners  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
after  reaching  his  60th  birthday. 

Dispositions  of  Petitions 

Doclcet  No.;  27155 

Petitioner:  Saab  Aircraft  AB         

Sections  of  the  FAR  Affected:  14  CFR 

25.562(c)(5) 
Description  c^  Relief  Sought  Disposition: 

To  extend  Exemption  No.  5623,  as 


43644 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22,  1995  /  Notices 


amended,  which  addresses  Head 
Injury  Criterion  (HIC)  for  passengers 
seated  behind  interior  furnishings. 
Partial  Grant,  July  17. 1995, 
Exemption  No.  5623C. 

Docket  No.:  27167 

Petitioner:  Reforestation  Services,  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought  Disposition: 
To  extend  Ex«nption  No.  5716, 

■    which  allows  the  Reforestation 
Services,  Inc.,  to  operate  part  135 
aircraft  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft. 
Grant.  July  19,  1995.  Exemption  No. 
5716 A 

(FR  Doc.  9S-20789  Filed  8-21-95;  8:45  am] 

MUMQ  CODE  4*1 0-B-M 

[Summary  Netle*  No.  PE-05-28] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemptions  received  and  of  dispositions 

of  prior  petitions. 

• 

summary:  Pursuant  to  FAA's  rulemaldng 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  piupose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  11, 1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Adininistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address;  nprmcmts@mail.hq.faa.gov. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  forexamination  in  the 


Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  IS, 
1995. 
Donald  P.  Bjrnie, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Doc/cefAfo.:  27578 

Petitioner:  General  Electric  Aircraft 
Engines 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  issuance  of 
U.S.  export  airworthiness  approvals 
for  Class  II  and  Class  III  products  to 
be  manufactured  in  Tokyo,  Japan,  by 
Ishikawajima-Harima  Heavy 
Industries  Co.,  Ltd.,  as  an  approved 
supplier  to  General  Electric  Aircraft 
Engines  U.S.  under  Production 
Certificate  No.  107.  Grant,  June  23, 
1995,  Exemption  No.  6113 

Doclref  Afo.;  27934 

Petitioner:  Alaska  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
m(d)(2),  appendix  A,  111(d)(2),  and 
appendix  B,  in(d)(2);  appendix  E 
ni(n)(2),  and  appendix  F,  ffl(d)(2), 
part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alaska 
Airlines  (ALA)  to  conduct,  in  a 
simulator,  circling  approaches  that  do 
not  permit  a  normal  landing  on  a 
runway  that  is  at  least  90  degrees  from 
the  final  approach  course,  in  both 
ALA's  approved  training  course,  and 
in  practical  tests  for  the  issuance  of 
airline  transport  pilot  certificates. 
Denial,  June  29  1995,  Exemption  No. 
6115 

Docilcef  No.  .-28067 

Petitioner:  The  University  of  Oklahoma 

Sections  of  the  FAR  Affected:  14  CFR 
61.187(b) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  The  University 
of  Oklahoma  (the  University)  to  assign 
flight  instructors  who  have  held  their 
flight  instructor  certificates  for  less 
than  24  months  to  teach  the 
University's  flight  instructor 


certification  coiu^es.  Grant,  June  28. 
1995,  Exemption  No.  6114 

Docket  No.:  26083 

Petitioner:  Western  Oklahoma  State 
College 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Western 
Oklahoma  State  College  to 
recommend  graduates  of  its  approved 
certification  courses  for  flight 
instructor  certificates  and  airline 
transport  pilot  certificates  without 
taking  the  FAA  written  test.  Grant. 
June  29, 1995,  Exemption  No.  6117 

Docket  No.:  28102 

Petitioner:  FlightSafety  International 

Sections  of  the  FAR  Affected:  14  CFR 
61.187(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FlightSafety 
International  to  utilize  certificated 
flight  instructors  who  have  given 
more  than  500  hours  of  dual 
instruction,  but  have  held  a  flight 
instructor  certificate  for  less  than  24 
months  preceding  the  date  of 
instruction  given,  to  train  and 
recommend  flight  instructor 
candidates  for  initial  instructor 
certification.  Grant,  June  29, 1995, 
Exemption  No.  6118 

Docket  No.:  26106 

Petitioner:  Southwest  Airlines  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
121.312(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  the  Southwest 
Airlines  Co.,  from  the  heat  release 
requirements  of  §  121.312(a)(2)  for 
Boeing  Model  737-300  series 
airplanes.  Grant,  Jime  16, 1995, 
Exemption  No.  6104 

Docket  No:  26146 

Petitioner:  Capital  City  Air  Carrier,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Capital  City 
Air  Carrier,  Inc.,  to  operate  without  a 
TSCM:i12  (Mode  S)  transponder    . 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 
Grant,  July  3, 1995,  Exemption  No. 
6121 

Docket  No.:  26176 

Petitioner:  United  Beechcraft,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United 
Beechcraft,  Inc.,  to  operate  without  a 
TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 
Grant,  July  5, 1995,  Exemption  No. 
6120 
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Docket  No.:  28206 

Petitioner:  Silver  Moon  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Silver  Moon 
Aviation  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed 
on  its  aircraft  operating  under  the 
provisions  of  part  135.  Grant,  July  3, 
1995,  Exemption  No.  6122 

Docket  No.:  26245 

Petitioner:  Mr.  Jacques  E.  Siedentopp,  Jr. 

Sections  of  the  FAR  Affected:  14  CFR 
61.151(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Siedentopp 
to  obtain  an  airline  transport  pilot 
(ATP)  certificate  before  his  23rd 
birthday.  Denial,  July  6, 1995, 
Exemption  No.  6128 

(FR  Doc.  9S-207S8  Filed  8-21-95;  8:45  am] 

enXMQ  CODE  4t10-13-ir 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  General  Mitchell  International 
Airport,  Milwauicee,  Wisconsin  and  Use 
the  Revenue  From  a  PFC  at  General 
Mitchell  International  Airport  and 
Lawrence  J.  Timmerman  Airport, 
Milwauicee,  Wisconsin 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  General 
Mitchell  International  Airport  and  use 
the  revenue  at  General  Mitchell 
International  Airport  and  Lawrence  J. 
Timmerman  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  21, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  triplicate  to  the  FAA  at  the  following 
address;  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  C.  Barry 
Bateman,  Airport  Director,  of  the 
Milwaukee  County  Airport  Division  at 
the  following  address;  Milwaukee 
County  Airport  Division,  5300  S. 
Howell  Avenue,  Milwaukee,  Wisconsin 
53207-6189.  * 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Milwaukee 
Coxmty  Airport  Division  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Franklin  D.  Benson,  Manager, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102. 
Miimeapolis,  Minnesota  55450, 612- 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  General  Mitchell  International 
Airport  and  use  the  revenue  at  General 
Mitchell  International  Airport  and 
Lawrence  J.  Timmerman  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  8, 1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Milwaukee  County  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  2, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1, 1996. 

Proposed  charge  expiration  date: 
February  1,  2002. 

Total  estimated  PFC  revenue: 
$32,037,000. 

Brief  description  of  proposed 
project(s): 

Pro|ects  to  Impose  and  Use 

General  Mitchell  International 

Environmental  Impact  Statement;  West 
Perimeter  Fencing  Replacement;  West 
Perimeter  Road  Repair;  Hutsteiner/ 
Service  Road  Repairs;  Pave  Taxiway  B 
Shoulders;  PFC  Administration  Costs; 
Phase  1  Mitigation  Program;  School/ 
Church  Sound  Insulation 

Lawrence  J.  Timmerman  Airport 

Master  Plan  Update 

Impose  Only  Projects 

Rimway  7L-25R  Extension;  Surface 
Movement  Control  System 
Construction;  School/Church  Sound 
Insulation  II 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA 
Form  1800-31. 


Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  General 
Mitchell  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  August 
14, 1995. 

Benito  De  Leon, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[FK  Doc.  95-20703  Filed  8-21-95;  8:45  am) 
BUUNQ  COOE  4*10-13-M 


Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  General  Mitchell 
International  Airport,  Milwaukee. 
Wisconsin 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  General  Mitchell  International 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  21, 1995. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  MinneapoUs  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  C.  Barry 
Bateman,  Airport  Director,  of  the 
Milwaukee  County  Airport  Division  at 
the  following  address:  Milwaukee 
Coimty  Airport  Division,  5300  S. 
Howell  Avenue,  Milwaukee,  Wisconsin 
53207-6189. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Milwaukee 
Coimty  Airport  Division  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson,  Manager, 
MinneapoUs  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapohs,  Miimesota  55450,  612- 
725-4221.  The  application  may  be 
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reviewed  in  person  at  this  same 
location. 

SUPPt£MENTARY  INFORftlATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  General  Mitchell 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  26. 1995,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  Prc  submitted  .by  Milwaukee 
County  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  21, 
1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00 

Actual  charge  effective  date:  May  1, 
1995. 

Estimated  charge  expiration  date: 
April  1. 1999. 

Total  approved  net  PFC  revenue: 
$28,785,277. 

Brief  description  of  proposed 
project(s):  Sales  Assistance  in  Runway 
C-1  Area:  Realign  Runway  7L-25R. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER  . 
INFORMAHON  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  General 
Mitchell  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  August 
14. 1995. 

Benito  Del^eon, 

Manager.  Planning  and  Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

IFR  Doc.  95-20702  Filed  a-21-95;  8:45  am] 

BILUNQ  COOE  4»10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Coconino  County,  AZ 

agency:  Federal  Highway 
Administration  (FWVA)  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 


prepared  for  a'proposed  highway  project 
in  Flagstaff,  Coconino  County,  Arizona. 

FOR  FURTHER  MFOMiATION  CONTACT: 
Kenneth  H.  Davis,  District  Engineer, 
Federal  Highway  Administration,  234 
North  Central  Avenue,  Suite  330, 
Phoenix,  AZ  85004.  Telephone:  (602) 
379-3646. 

8UPPI.EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Arizona 
Department  of  Transportation  and  the 
City  of  Flagstaff,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  evaluate  alternatives  for 
improving  U.S.  180  to  alleviate 
operational  and  safety  problems  and  to 
meet  the  existing  and  fiiture  traffic 
demands  of  norOi-south  traffic  through 
the  aty  of  Flagstaff. 

Several  location  alternatives  are  being 
considered  including  the  "no  action" 
alternative.  The  "build"  alternatives 
include  design  variations  of  grade  and 
alignment,  as  well  as  a  variety  of 
environmental  issues. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  interest  groups. 

Upon  completion  of  the  draft  EIS.  one 
or  more  public  hearings  will  be  held. 

A  formal  scoping  message  will  be 
held. 

To  ensure  thdt  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  arainvited  from 
all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  EIS  should  be  directed  to  the 
Federal  Highway  Administration  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  14, 1995. 
Kenneth  H.  Davis, 

District  Engineer.  Phoenix,  Arizona. 

IFR  Doc.  95-20727  Filed  8-21-95;  8:45  am] 

BIUJNO  cooc  4»io-aa-M 


National  Highway  Traffic  Safety 
Administration 

Safety  Performance  Standards, 
Research  and  Safety  Assurance 
Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  NHTSA  Industry 
Meetings. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  safety  performance  standards, 
safety  assurance  and  other  programs.  In 
addition,  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  development 
projects. 

DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  safety 
performance  standards,  safety  assurance 
and  other  programs  will  be  held  on 
September  22, 1995,  beginning  at  9:30 
a.m.  and  ending  at  approximately  12:30 
p.m.  Questions  relating  to  the  above 
programs  must  be  submitted  in  writing 
by  September  13, 1995,  to  the  address 
shown  below.  If  sufficient  time  is 
available,  questions  received  after  the 
September  13,  date  may  be  answered  at 
the  meeting.  The  individual,  group  or 
company  submitting  a  question(s)  does 
not  have  to  be  present  for  the 
question(s)  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  September  13, 1995,  and 
the  issues  to  be  discussed  will  be  mailed 
to  interested  persons  by  September  15, 
1995,  and  will  be  available  at  the 
meeting. 

Also,  the  agency  will  hold  a  second 
public  meeting  on  September  21, 
devoted  exclusively  to  a  presentation  of 
research  and  development  programs. 
This  meeting  will  begin  at  1:30  p.m.  an 
end  at  approximately  5:00  p.m.  That 
meeting  is  described  more  fully  in  a 
separate  announcement. 
ADDRESSES:  Questions  for  the  September 
22.  NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  safety 
performance  standards  and  safety 
assurance  programs,  should  be 
submitted  to  Barry  Felrice,  Associate 
Administrator  for  Safety  Performance 
Standards,  NPS-01.  National  Highway 
Traffic  Safety  Administration,  Room 
5401. 400  Seventh  Street,  SW.. 
Washington,  DC  20590.  The  meeting 
will  be  held  at  the  Holiday  Inn  Capitol. 
550  C  Street,  SW.  (Columbia  North 
Room),  Washington,  DC  20024. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  this  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  safety  performance  standards, 
safety  assurance  and  other  programs. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  regulatory  actions 
should  be  submitted,  as  in  the  past,  to 
the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  (m  those  phases  of 
NHT9R  activities  which  are  technical, 
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interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  DC.  within  foiu-  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Refierence  Section,  Room 
5108, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 
from  9:30  a.m.  to  4  p.m. 

We  would  appreciate  the  questions 
you  send  us  to  be  organized  by 
categories  to  help  us  to  process  the 
questions  into  agenda  form  more 
efficiently. 

I     Sample  format  as  follows: 
j  L  Rulemaking 

A.  Crashavoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

n.  Consumer  Information 
m.  Miscellaneous 

I     NHTSA  will  provide  auxiliary  aids  to 
'  participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Cames  on  (202) 
366-1810.  by  COB  September  11. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  95-20785  Filed  8-21-95;  8:45  am] 
BIUWO  OOOE  4t1»-«»-M 


[Docket  No.  95-8;  Nottoe  2] 

Spartan  Motors,  Inc.;  Denial  of 
Application  for  Temporary  Exemption 
From  Three  Federal  Motor  Vehicle 
Safety  Standards 

This  notice  denies  the  application  of 
Spartan  Motors,  Inc.,  of  Charlotte, 
Michigan,  to  be  exempted  from  three 
Federal  motor  vehicle  safety  standards 
for  light  trucks  that  it  converts  to 
electric  power.  The  basis  of  the 
application  was  that  an  exemption 
would  facilitate  the  development  or 
field  evaluation  of  a  low-emission  motor 
vehicle,  and  would  not  unreasonably 
lower  the  safety  level  of  the  vehicle.  The 
basis  of  the  denial  is  that  Spartim  has 
failed  to  provide  sufficient  information 
upon  which  a  determination  can  be 
made  that  an  exemption  would  not 
unreasonably  lower  the  vehicle's  safety 
level. 

Notice  of  receipt  of  the  application 
was  published  on  February  13. 1995  (60 


FR  8275)  and  an  opportunity  afforded 
for  comment.  No  comments  were 
received. 

Spartan  is  a  Michigan  corporation 
"providing  development  electric  vehicle 
technology  through  the  application  of 
state  of  the  art  traction  system  and 
battery  technology  in  commercial 
applications."  It  intended  to  convert 
new  Chevrolet  SlO  and  CMC  Sonoma 
pickup  trucks  to  electric  power.  It 
sought  exemption  for  two  years  from 
Federal  Motor  Vehicle  Safety  Standards 
Nos.  103. 105,  and  301. 

With  respect  to  Standard  No.  105, 
Hydraulic  Brake  Systems.  Spartan 
wishes  to  be  exempted  from  S5.1.1.3 
(the  third  effectiveness  test),  S5.1.2.1 
(partial  failure),  and  S7.7.1,  S7.9.1  and 
S7.9.2  (certain  tests  at  lightly  loaded 
vehicle  weight).  The  curb  weight  of  the 
vehicle  is  increased  to  approximately 
4,500  pounds.  The  weight  proportioning 
between  axles  is  different  than  that  used 
in  the  certification  testing  of  the  original 
vehicle.  These  changes  affect  the 
applicability  of  the  testing  requirements 
for  lightly  loaded  vehicle  weight. 
However,  the  GVWR  remains  the  same 
as  the  original  rating  of  4,900  pounds, 
and  the  original  vehicle's  braking 
system  is  not  modified.  This,  in  the 
applicant's  view,  minimized  "the 
impact  of  the  electric  vehicle  not 
meeting  the  standard." 

With  respect  to  Standard  No.  301  Fuel 
System  Integrity,  the  applicant  noted 
that  "a  small  tajik"  is  added  "for  the  on 
board  storage  of  fuel  for  interior 
heating." 

On  February  9, 1995,  NHTSA  wrote 
Spartan,  asking  it  to  provide  further 
information,  libe  agency  noted  that: 

"•  •  •  the  curb  weight  of  a  converted 
vehicle  has  been  increased  to  4500  pounds, 
but  that  the  GVWR  remains  at  4900  pounds. 
This  means  that  the  pickup  truck  will  be 
overloaded  if  the  total  weight  of  passengers 
and  cargo  exceeds  400  pounds.  The  agency 
is  concerned  that  a  user  of  the  converted 
pickup  truck  would  reasonably  assume  that 
the  vehicle  has  a  much  greater  carrying 
capacity  than  it  had  in  its  unmodified  form, 
and  would  therefore  be  likely  to  overload  it. 
This  suggests  that  the  GVWR  should  be 
increased  to  a  level  more  commensurate  with 
the  probable  use  of  the  conversion.  This 
might  require  some  increased  capacity  to  the 
suspension,  tires,  and  brakes,  and  possibly 
modifications  to  the  frame  as  well.  We  would 
appreciate  your  conunents  on  this 
issue  *  *  *." 

The  agency  also  asked  for  information 
on  the  capacity  of  the  "small  tank",  and 
a  statement,  or  diagram,  indicating  its 
location  as  installed.  The  agency  asked 
for  this  information  within  30  days  of  its 
receipt.  Spartan  did  not  respond.  On 
May  5, 1995,  an  agency  staff  member 
telephoned  Spartan  to  ask  when  a 


response  might  be  received,  and  was 
informed  that  Spartan  no  longer 
intended  to  engage  in  electric  vehicle 
conversions.  Spartan  was  asked  to 
submit  a  letter  withdrawing  its 
application  so  that  the  application  could 
be  mooted  and  the  agency  could  close 
its  files  in  this  matter.  To  date.  Spartan 
has  not  responded  to  this  request  either. 
In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  not 
met  its  burden  of  persuasion  that  the 
exemptions  requested  would  not 
unreasonably  degrade  the  safety  of  the 
vehicles  to  be  exempted,  and  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  49  U.S.C.  Chapter  301. 
Therefore,  the  application  of  Spartan 
Motors,  Inc..  for  temporary  exemption 
from  Motor  Vehicle  Safety  Standards 
Nos.  103, 105,  and  301  is  denied.  This 
denial  is  without  prejudice,  and  Spartan 
may  file  a  new  application  in  the  fiiture 
if  it  intends  to  engage  in  electric  vehicle 
conversion. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50). 

Issued  on  August  16, 1995. 
Ricardo  Martinez, 
Administrator. 
[FR  Doc.  95-20728  Filed  fr-21-9S:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Study  and  Report  on  the  Consumer 
and  Small  Business  Credit  System 

AGENCY:  Department  of  the  Treasury. 
ACTXM:  Request  for  comment. 

SUMMARY:  The  Department  of  the 
Treasury  (Treasury)  requests  comment 
regarding  the  processes,  and  the  effect  of 
Federal  laws  on  those  processes,  by 
which  credit  is  made  available  for 
consumers  and  small  businesses.  This 
request  for  comment  is  issued  in 
connection  with  a  study  required  by  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

DATES:  Comments  should  be  submitted 
by  September  12, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Gordon  Eastbum,  Director, 
Office  of  Policy  Planning  and  Analysis, 
Department  of  the  Treasury,  room  3025, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  Attention: 
Consumer  Credit  Study. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Eastbum,  Director,  Office  of 
Policy  Planning  and  Analysis,  (202) 
622-2730. 
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SUPPLEMEHTARY  INFORMATION: 
Background 

Section  330  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act.  Pub.  L.  No.  103-225, 
108  Stat.  2160,  2231  (1994)  (the  CDRI 
Act),  requires  the  Secretary  of  the 
Treasury  (the  Secretary)  to  conduct  a 
study  of  the  process  by  which  credit  is 
made  available  to  consumers  and  small 
businesses.  The  study  is  to  be 
conducted  in  consultation  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  the 
Administrator  of  the  Small  Business 
Administration  (SB A),  the  Secretary  of 
Housing  and  Urban  Envelopment 
(HUD),  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  the  Office  of  Thrift 
Supervision  (OTS),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
National  Credit  Union  Administradon 
(NCUA). 

The  purpose  of  the  study  is  to  identify 
procedures  and  Federal  laws  that  have 
the  effect  of: 

(1)  Reducing  the  amount  of  credit 
available  (to  consumers  or  small 
businesses)  or  the  number  of  persons 
eUgible  for  such  credit; 

U)Jncreasing  the  level  of  consumer 
inconvenience,  cost,  and  time  delays  in 
connection  with  the  extension  of 
consumer  and  small  business  credit 
without  corresponding  benefit  in 
protecting  consumers,  small  businesses, 
or  the  safety  and  soundness  of  insured 
depository  institutions;  and 

(3)  Increasing  costs  and  burdens  on 
insiued  depository  institutions,  insured 
credit  unions,  and  other  lenders, 
without  corresponding  benefit  in 
protecting  consumers,  small  businesses 
or  the  safety  and  soimdness  of  insured 
depository  institutions. 

At  the  conclusion  of  the  study,  the 
Secretary  is  to  submit  a  report  to  the 
Congress  describing  his  findings  and 
conclusions  and  recommending  any 
administrative  actions  or  statutory 
changes  that  he  determines  to  be 
appropriate. 

Finally,  section  330  requires  the 
Treasury  to  solicit  comments  from 
"consiuners,  representatives  of 
consumers,  insured  depository 
institutions,  insured  credit  unions,  other 
lenders,  and  other  interested  parties." 
Id.  The  Treasury  is,  accordingly,  issuing 
this  request  for  comment  in  order  to 
learn  the  views  of  interested  parties 
with  respect  to  the  process  by  which 
consujners  and  smtdl  businesses  seek 
and  obtain  credit. 

Request  for  Comment 

Set  forth  t>elow  is  a  list  of  questions 
on  which  the  Treasury  specifically 


soUcits  commenters'  views.  The 
questions  pertaining  to  the  consimier 
and  the  small  business  credit  systems 
are  virtually  identical  but  are  separated 
into  two  discrete  sections  of  this  notice 
to  facilitate  responses  from  commenters 
who  wish  to  respond  only  on  one  of  the 
two  topics. 

The  Treasury  also  invites  comment 
regarding  any  aspect  of  the  process, 
including  any  Federal  laws,  by  which 
credit  is  made  available  for  consimiers 
and  small  businesses.  Since  one 
important  purpose  of  the  report  is  to 
offer  recommendations  for 
administrative  or  legislative  change, 
commenters  are  encouraged  to  be  as 
specific  as  {)ossible  in  suggesting 
improvements  to  the  consumer  and 
small  business  credit  systems. 

Commenters  are  asked  to  identify  the 
capacity  or  capacities  (e.g.,  consumer 
representative,  insured  depository 
institution,  small  business,  etc.)  in 
which  they  are  responding  to  this 
request.  Moreover,  commenters  who 
choose  to  respond  to  one  or  more  of  the 
questions  enumerated  below  are  asked 
to  identify  the  question  by  its  number. 

Questions  on  the  Availability  of 
Consumer  Credit 

The  consiuner  lending  process  is 
affected  by  many  Federal  banking  laws 
and  the  regulations  that  implement 
them.  While  these  laws  are  generally 
intended  to  facilitate  consumers'  access 
to  credit,  they  may  also  have  the  effect 
of  increasing  lenders'  costs  which  can, 
in  turn,  inhibit  or  restrict  credit 
availability. 

Question  (1).  Please  identify  any 
consiuner  credit  laws  or  implementing 
regulations  that  have  a  direct  and 
significant  effect  on  the  consumer  credit 
process.  Examples  include  the  items 
listed  below.  Commenters  may  also 
identify  and  comment  on  other  Federal 
banking  statutes  and  implementing 
rules  not  included  on  this  list. 

a.  The  Equal  Credit  Opportimity  Act 
(15  U.S.C.  1691  et  seq.)  and  Regulation 
B  (12  CFR  part  202); 

b.  The  Home  Mortgage  EKsclosure  Act 
(12  U.S.C.  2801  et  seq.)  and  Regulation 
C  (12  CFR  part  203); 

c.  The  Fair  Housing  Home  Loan  Data 
System  (12  CFR  part  27)  (applies  only 
to  national  banks); 

d.  The  Real  Estate  Settlement 
Procedures  Act  (12  U.S.C.  2601)  and 
Regulation  X  (24  CFR  part  3500) 
(disclosiue  provisions): 

e.  The  Truth  in  Lending  Act  (15 
U.S.C.  1601  et  seq.)  and  Regulation  Z 
(12  CFR  part  226); 

f.  The  Fair  Credit  Reporting  Act  (15 
U.S.C  1681);  and 


g.  The  National  Flood  Insurance  Act 
of  1968  and  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001 
et  seq.);  12  CFR  part  22  (OCC);  12  CFR 
part  339  (FDIC);  12  CFR  part  760 
(NCUA);  12  CFR  563.48  (OTS):  12  CFR 
208.8  (FRB). 

For  each  law  or  regulation  identified 
in  response  to  Question  (1),  commenters 
are  invited  to  address  the  following 
questions: 

Question  (2).  What  are  the  principal 
benefits  of  the  law  or  regulation?  What 
are  its  principal  costs  or  burdens?  Does 
the  law  or  regulation  impede 
consumers'  access  to  credit?  If  so,  how? 

Question  (3).  Does  this  law  or 
regulation  duplicate,  or  overlap  with, 
any  other  Federal  law  or  regulation  in 
a  significant  way? 

(^estion  (4).  How  could  this  law  or 
regulation  be  changed  to  achieve  its 
purpose  in  a  way  that  is  less  costly  or 
burdensome? 

Lenders  also  adopt  policies  and 
establish  procedures  that  are  not 
required  by  statute  or  regulation  but  that 
nonetheless  may  have  important  effects 
on  credit  availability.  Examples  include 
the  location  of  a  lender's  branches,  its 
underwriting  policies  and  procedures, 
and  the  ways  in  which  it  makes 
information  about  credit  available  to 
consumers. 

Question  (5).  Please  identify  any 
significant  non-statutory,  non-regulatory 
policies  or  procedures  used  by  lenders 
that  impede  the  process  of  obtaining 
consumer  credit  or  that  limit  or  restrict 
consiuner  credit  availability. 

Question  (6).  Can  the  policy  or 
procedure  be  modified  to  achieve  the 
lender's  objectives  in  a  way  that 
eliminates  or  reduces  the  restriction  on 
consumer  credit  availability?  If  so,  how? 

Question  (7).  Are  consumers 
adequately  informed,  through 
advertising  or  other  means,  about  the 
availability  of  financial  products  and 
services?  If  not,  please  identify  ways  in 
which  the  flow  of  information  to 
consumers  could  be  improved. 

There  are  other  features  of  the  overall 
Federal  regulatory  scheme  that  may 
affect  credit  availability.  For  example, 
the  supervisory  practices  of  the  agencies 
that  regulate  lending  institutions  may 
have  an  impact  on  lending  processes. 

Question  (8).  Please  identify  any  other 
aspects  of  the  government's 
administration  of  Federal  laws, 
regulations,  or  programs,  or  its  oversight 
of  the  lending  process,  that  Umit  or 
restrict  the  availability  of  credit  to 
consumers.  Include  any  specific 
suggestions  for  improvement  in  the  way 
the  agencies  or  departments  involved  in 
this  study,  as  described  above,  manage 
their  statutory  responsibilities. 
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Questions  on  the  Availability  of  Small 
Business  Credit 

Similarly,  the  small  business  lending 
process  is  affiected  by  many  Federal 
banking  laws  and  the  regulations  that 
implement  them.  While  these  laws  are 
generally  intended  to  promote  the  safety 
and  soundness  of  financial  institutions 
and  a  competitive,  efficient  banking 
system,  they  may  also  have  the  effect  of 
increasing  lenders'  costs  or  preventing 
consideration  of  new,  but  effective, 
credit  deUvery  vehicles.  These  results 
can  inhibit  or  restrict  credit  availability. 

Question  (9).  Please  identify  any  laws 
or  implementing  regulations  tiiat  have  a 
direct  and  significant  effect  on  the  small 
business  credit  process.  Examples 
include  the  items  listed  below; 
commenters  may  also  identify  and 
comment  on  other  Federal  banking 
statutes  and  implementing  rules  not 
included  on  this  list. 

a.  Lending  Limits  (12  U.S.C.  84)  and 
12  CFR  part  32  (OCC);  12  CFR  563.93 
(OTS): 

b.  Leasing  (12  U.S.C.  24(Seventii)),  (12 
U.S.C.  24(Tentii));  12  CFR  part  23 
(OCC); 

c.  National  Flood  Insurance  Act  of 
1968  and  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001  et  seq.);  12 
CFR  part  22  (OCC);  12  CFR  part  339 
(FDIC);  12  CFR  part  760  (NCUA);  12 
CFR  563.48  (OTS);  12  CFR  208.8  (FRB); 

d.  Real  Estate  Lending  Guidelines  (12 
U.S.C.  1828o;  12  CFR  part  34,  subpart  D 
(OCC);  12  CFR  part  208,  subpart  C 
(FRB);  12  CFR  part  365  (FDIC);  12  CFR 
563.101  (OTS);  and 

e.  Real  Estate  Appraisals  (12  U.S.C. 
3331;  12  CFR  part  34.  subpart  C  (OCC); 
12  CFR  part  225  (FRB);  12  CFR  part  323 
(FDIC);  12  CFR  parts  545,  563,  and  564 
(OTS). 

For  each  law  or  regulation  identified 
in  response  to  Question  (9),  commenters 
are  invited  to  address  the  following 
questions: 

Question  (10).  What  are  the  principal 
benefits  of  the  law?  What  are  its 
principal  costs  or  burdens?  Does  the  law 
or  regulation  impede  small  businesses' 
access  to  credit?  If  so,  how? 

Question  (11).  Does  this  law  or 
regulation  duplicate,  or  overlap  with, 
any  other  Federal  law  or  regulation  in 
a  significant  way? 

'  Question  (12).  How  could  this  law  or 
regulation  be  changed  to  achieve  its 
purpose  in  a  way  that  is  less  costiy  or 
burdensome? 

Lenders  also  adopt  poUcies  and 
establish  procedures  that  are  not 
required  by  statute  or  regulation  but  that 
nonetheless  may  have  important  effects 
on  credit  availabiUty.  Examples  include 
the  location  of  a  lender's  branches,  its 


underwriting  policies  and  procedures, 
and  the  ways  in  which  it  makes 
information  about  credit  available  to 
consiuners. 

Question  (13).  Please  identify  any 
significant  non-statutory,  non-regulatory 
poUcies  or  procedures  used  by  lenders 
that  impede  the  process  of  obtaining 
small  business  credit  or  that  limit  or 
restrict  small  business  credit 
availability. 

Question  (14).  Can  the  policy  or 
procedure  be  modified  to  achieve  the 
lender's  objectives  in  a  way  that 
eliminates  or  reduces  the  restriction  on 
small  business  credit  availability?  If  so, 
how? 

Question  (15).  Are  small  businesses 
adequately  informed,  through 
advertising  or  other  means,  about  the 
availability  of  financial  products  and 
services?  If  not,  please  identify  ways  in 
which  the  flow  of  information  to  small 
businesses  could  be  improved. 

There  are  other  features  of  the  overall 
Federal  regulatory  scheme  that  may 
affect  credit  availability.  For  example, 
the  supervisory  practices  of  the  agencies 
that  regulate  lending  institutions  may 
have  an  impact  on  lending  processes. 

Question  (16).  Please  identify  any 
other  aspects  of  the  government's 
administration  of  Federal  laws, 
regulations,  or  programs,  or  its  oversight 
of  the  lending  process,  that  limit  or 
restrict  the  availability  of  credit  to  small 
businesses.  Include  any  specific 
suggestions  for  improvement  in  the  way 
the  agencies  or  departments  involved  in 
this  study,  as  described  above,  manage 
their  statutory  responsibilities. 

Q^estion  (1 7).  What  specific  revisions 
to  the  supervisory  practices  of  the 
Federal  banking  agencies  would  allow 
lending  institutions  greater  flexibility  in 
managing  the  risks  of  small  business 
lending  (e.g.,  expanding  existing  options 
for  reviewing  small  business  loans  on  a 
portfolio  performance  basis,  rather  than 
an  individual  loan  basis). 

Dated:  August  11. 1995. 
Richard  S.  Camell, 
Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  95-20701  Filed  8-21-95;  8:45  am) 
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Office  of  Thrift  Supervision 

Public  information  Collection 
Requirements  Submitted  to  0M6  for 
Review 

August  16, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  followkig 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwoik 


Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(8)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision.  1700  G  Street, 
NW..  Washington,  DC  20552. 

OAffl  Number  1550-0011. 

Form  Numl>er:  Not  applicable. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Title:  General  reporting  and 
recordkeeping  requirements. 

Description:  To  provide  the  Office  of 
Thrift  Supervision  with  the  means  to 
determine  the  integrity  of  savings 
associations'  records  and  operations 
when  examining  for  safety,  soundness, 
and  regulatory  compliance. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1512. 

Estimated  Burden  Hours  Per 
RespondenURecordkeeper:  3145.14  avg. 
hrs. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Respondent/ 
Recordkeeping  Burden:  4,755,465  hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
CatlteriaeCM.Teti. 
Director,  Records  Management  and 
Information  Policy. 

[FR  Doc  95-20809  Filed  8-21-95;  8:45  ami 
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Put>lic  Information  Collection 
Requirements  Sutxnitted  to  OMB  for 
Review 

August  14, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington.  D.C.  20552. 

OMB  Number:  Renewal 
Form  Number:  OTS  Form  248 
Type  of  Review:  Renewal  of  Existing 
Collection 
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Title:  Annual  Survey  of  Deposits; 
Deposit  Balances  by  Office  (Section  L) 

Description:  This  infonaation  collection 
provides  data  for  each  thriit  office 
essential  for  analysis  of  market  share 
of  deposits  that  is  required  in 
evaluating  the  competitive  impact  of 
mergers,  acquisitions,  and  branching 
applications  on  which  OTS  must  act. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

Estimated  Number  of  Respondents: 
1.460 

Estimated  Burden  Hours  Per 
Respondent:  1  Hrs.  Ave 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  1460 
Hrs. 

Clearance  Officer:  Colleen  M  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW.. 
Washington,  D.C.  20552. 

CMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Catfaerine  C.  M.  Teti. 

Director  of  Records  hdanagement  and 

Infonnation  Policy. 

(FR  Doc.  95-20712  Filed  8-21-95;  8:45  am] 

BIUlJNOCOOC  672»-*1-P 


PubHc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  10, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submissioo(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
informatim  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington.  DC.  20552. 
OMB  Number:  1550-0078 
Form  Number:  Not  Applicable 
Type  of  Review:  Extension 
Title:  Real  Estate  Lending  Standards 
Description:  Tliis  information  collecti(m 
requires  thrifts  to  establish  and 
document  loan  to  value  ratios  for  real 
estate  loans.  The  information  is  used 
to  facilitate  OTS'  evaluati<Mi  of  the 
institutions'  safety  and  soundness  in 
their  Imding  practices. 
Recordkeepers:  Savings  and  Loan 
Associations  and  Savings  Banks 
Estimated  Numl)er  (^Recordkeepers: 

1.500 
Estimated  Burden  Hours  Per 
Recordkeepers:  40  Hrs.  Avg. 


Frequency  of  Response:  Once 

Estimated  Total  Recordkeeping  Burden: 
60.000  Hrs. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street.  NW., 
Washington,  DC.  20552. 

OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington.  DC. 
20503. 

CatfaBriiMCM.Tati, 

Director,  Records  Management  and 

Information  Policy. 

|FR  Doc  9S-20711  Filed  8-21-95;  8:45  am] 
MUMQCOOC  CTSO-at-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infomratton  Collections  Under  OMB 
Review 

AQENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  infonnation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OMB  Number:  2900-0051 
Titles  and  Form  Number.  Quarterly 

Report  of  State  Approving  Agency 

Activities.  VA  Form  22-7398. 
Type  of  Information  Collection: 

Extension  of  a  aurently  approved 

collection. 
Needs  and  Uses:  The  form  is  used  by 

State  Approving  Agencies  to  report 

work  performed  pursuant  to  the 

provisions  of  the  yearly 

reimbursement  contracts. 
Affected  Public:  State.  Local  or  Tribal 

Government. 
Estimated  Anrtual  Burden:  240  hours. 
Estimated  Average  Burden  Per 

Respondent:  1  hour. 
Frequency  of  Response:  Quarterly. 
Estimated  Number  of  Respondents:  60 

respondents. 
OMB  NUMBER:  2900-0101 
Title  and  Form  Number:  EligilHlity 
Verification  Reports. 

a.  Old  Law  EligilHlity  Verification 
Report  (Surviving  Spouse),  VA 
Form  21-051  IS. 

b.  Old  Law  Eligibility  Verification 
Report  (Veteran),  VA  Form  21- 
0511V. 

c.  Secti<»  306  EligilHlity  Verificati(» 
RepcHt  (Surviving  Spouse),  VA 


Form  21-0512S. 

d.  Section  306  Eligibility  Verification 
Report  (Veteran).  VA  Form  21- 
0512V. 

e.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only). 
VA  Form  21-0513. 

f.  Die  Parent's  Eligibility  Verification 
Report.  VA  Form  21-0514. 

g.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
No  Children),  VA  Form  21-0516. 

h.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children).  VA  Form  21-0517. 
i.  Improved  Pension  Eligibility 
Verification  Report  (Surviving 
Spouse  With  No  Children).  VA 
Form  21-0518. 
).  Improved  Pension  Eligibility 
Verification  Report  (Qiild  or 
Children).  VA  Form  21-0519C. 
k.  Improved  Pension  Eligibility 
Verification  Report  (Surviving 
Spouse  With  Children).  VA  Form 
21-0519S. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
Needs  and  Uses:  The  forms  are  used  to 
verify  continued  eligibility  for 
pension  and  parent's  Dependency  and 
Indemnity  Compensation  (DIC)  and  to 
determine  whether  adjustments  in  the 
rate  of  payment  are  necessary.  These 
forms  are  also  used  by  VBA  for 
developing  supplemental  income  and 
estate  infonnation  from  claimants 
who  have  previously  filed  a  formal 
application  for  pension  or  parent's 
DIC. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  406,250 

hours. 
Estimated  Average  Burden  Per 

Respondent:  30  minutes  per  form. 
Frequency  of  Response:  Semi-annually. 
Estimated  Number  of  Respondents: 

325,000  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  fiom  Trish  Fineran. 
Veterans  Benefits  Administraticm 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendaticms 
concerning  the  submissions  should  be 
directed  to  VA's  C^fB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Bruich.  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Cmnments  on  the  infn-matiMi 
collecticms  should  be  directed  to  the 
C^CB  Desk  Officer  on  or  before 
September  21. 1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  August  10, 1995. 

By  direction  of  the  Secretary. 
Denaid  L.  Neilaon, 

Director,  Infonnation  Management  Service. 
[FR  Doc.  95-20709  Filed  8-21-95;  8:45  am] 
BNJJNO  CODE  8320-01-P 
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Sunshine  Act  Meetings 


Fodenl  Registar 

Vol.  60,  No.  162 

Tuesday,  August  22,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Qovervnent  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  August  21,  28,  and 

September  4.  1995. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  21 

Tuesday,  August  22 

10:00  a.m. 
Briefing  on  Changes  to  the  Perftwmance 

Indicator  Program  (Public  Meeting) 
(Contact:  Steve  Mays,  301-415-7496) 
11:30  a.m. 
Affinnation  Session  (Public  Meeting) 
(Please  Note:  These  items  will  be  affirmed 
immediately  following  the  conclusion  of 
the  preceding  meeting.) 

a.  Final  Amendment  to  10  CFR  Part  50, 
Appendix  J,  "Containment  Leakage 
Testing,"  to  Adopt  Performance-Oriented 
and  Risk-Based  Approaches  (Tentative) 

b.  Curators  of  the  University  of  Missouri 
Licensee's  Petition  for  Reconsideration 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  August  28— TentatiTe 

Wednesday,  August  30 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
a.  Revisions  to  Regulatory  Requirements 
for  Reactor  Pressure  Vessel  Integrity  in 
10  CFR  Part  50  (Tentative) 
(ConUct:  Andrew  Bates,  301-415-1963) 

Week  of  September  4— TenUtiro 

There  are  no  meetings  scheduled  for  the 
Week  of  September  4. 

Note:  The  Nuclear  Regulatory  Commission 
,  is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  A.  Jackson,  because  with 
three  vacancies  on  the  Commission,  it  is 
temporarily  without  a  quorum.  As  a  legal 


matter,  therefore,  the  Simshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Conunission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Ofmrations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gktdiuc.gov. 

Dated:  August  18, 1995. 
J<dui  C  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  95-20938  Filed  8-18-95:4:30  pm] 
BIUMQ  COW  75M-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 

August  28, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  check  image 
system  within  the  Federal  Reserve  System. 
(This  item  was  originally  announced  for  a 
closed  meeting  on  August  16, 1995.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  tmd  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  18, 1995. 
Jenniftr  J.  JoIuimmi, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-20936  Filed  8-18-95;  3:55  pm] 

BHJJNQ  CODE  ttlft-M-P 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TME  AND  DATES:  9:30  a.m.,  Wednesday, 
August  30, 1995. 

PUCE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza.  S.W.,  Washington,  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6519B — Aviation  Accident  Report:  Runway 
Collision  Involving  TWA  Flight  427  and 
Superior  Aviation  Cessna  441,  Bridgeton 
(SL  Louis),  Missouri,  November  22, 1994 

6538A — Aviation  Accident  Report:  Inflight 
Loss  of  Control  Involving  Air  Transport 
International  Flight  782,  Kansas  City, 
Missoiui,  February  16, 1995 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty.  (202)  382-6525. 

Dated:  August  18, 1995. 
BeaHardeaty. 

Federal  Register  Liaison  Officer. 

(FR  Doc.  95-20884  Filed  8-18-95;  2:53  pm) 

BILUNQ  CODE  7S33-01-P 


Tuesday 
August  22,  1995 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  148  et  al. 
Land  Disposal  Restrictions— Phase  iV: 
issues  Associated  With  Ciean  Water  Act 
Treatment  Equivaiency,  and  Treatment 
Standards  for  Wood  Preserving  Wastes 
and  Toxicity  Characteristic  Metai  Wastes; 
Proposed  Ruie 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148. 268,  and  271 
[EPASaO-Z-W-Oil:  FRL-6280-q 
RIN2060AE05 

Land  Disposal  Restrictions— Pttase  IV: 
IssuM  Associated  With  Clean  Water 
Act  Treatment  Equivalency,  and 
Treatment  Standards  for  Wood 
Preserving  Wastes  and  Toxicity 
Characteristic  Metal  Wastes 

AGENCY:  Environmental  Protection 
Agency  (EPA,  the  Agency). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  addressing  issues 
arising  from  the  September  25, 1992 
decision  of  the  U.S.  Court  of  Appeals  in 
Chemical  Waste  Management  v.  EPA, 
976  F.  2d  (D.C.  Qr.  1992)  on  the 
equivalency  of  treatment  in  wastewater 
treatment  systems  regulated  under  the 
Clean  Water  Act  (CWA)  to  treatment 
required  by  the  Resoiuce  Conservation 
and  Recovery  Act  (RCRA).  Specifically, 
the  Agency  is  considering  whether  to 
regulate  potential  releases,  to  air  or 
groiuid  water,  of  hazardous  constituents 
from  surface  impoundments  treating 
wastes  that  were  hazardous  when 
generated,  but  have  been  diluted  to 
render  them  nonhazardous.  Such  wastes 
are  prohibited  from  land  disposal  unless 
adequately  pretreated. 

In  addition,  EPA  is  proposing 
treatment  standards  imder  the  land 
disposal  restrictions  (LDR)  program  for 
wastes  from  wood  preserving  op>erations 
and  for  Toxicity  Characteristic  (TC) 
metal  wastes.  These  treatment 
standards,  when  finalized,  must  be  met 
in  order  to  land  dispose  these  hazardous 
wastes. 

These  potential  reqvurements  and 
treatment  standards  must  be  proposed 
by  August  11, 1995  to  satisfy  the  terms 
of  a  proposed  consent  decree  and  a 
settlement  agreement. 

Today's  proposal  also  includes 
simpUfied  land  disposal  requirements, 
streamlined  state  authorization 
procediues.  a  proposal  not  to  ban 
"nonamenable"  wastes  from  treatment 
impoundments,  and  discussion  of  a 
possible  exclusion  from  regulations  for 
certain  recycled  wastes  from  wood 
preserving  operations. 
DATES:  Conunents  on  this  proposed  rule 
must  be  submitted  by  November  20, 
1995. 

ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to  Docket  Number  F-95- 
PH4P-FFFFF,  located  in  the  EPA  RCRA 


Docket,  U.S.  Environmental  Protection 
Agency,  room  2616,  401  M  Street,  SW., 
Washington,  DC  20460.  (Also  see  the 
section  under  SUPPLEMENTARY 
INFORMATION:  regarding  the  paperless 
ofiice  e^ort  for  submitting  public 
comments.)  The  RCRA  Docket  is  open 
firom  9:00  am  to  4:00  pm  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  document  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
The  mailing  address  is  EPA  RCRA 
Docket  (5305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  infonnation,  contact  the 
RCRA  Hotline  at  (800)  424-9346  (toll- 
free)  or  (703)  412-9810.  For  specific 
infonnation,  contact  the  Waste 
Treatment  Branch  (5302W),  Office  of 
SoUd  Waste  (OSW),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  phone  (703) 
308-8434.  For  technical  information 
regarding  standards  for  Clean  Water  Act 
(CWA)  systems,  ask  for  Mary 
Cunningham  or  Elaine  Eby;  for  technical 
information  on  the  treatment  standards 
for  wood  preserving  wastes,  ask  for  Jose 
Labiosa;  for  TC  metal  wastes,  ask  for 
Anita  Ciinunings.  For  policy  questions, 
ask  for  Sue  Slotnick.  For  questions  on 
the  clean-up  of  the  Part  268  regulations, 
ask  for  Douglas  Heinolich.  For 
information  on  the  capacity  analyses, 
ask  for  Pan  Lee  of  the  Capacity  Programs 
Branch  (OSW),  phone  (703)  308-8440. 
For  information  on  the  regulatory 
impact  analyses,  contact  Linda  Martin 
of  the  Regulatory  Analysis  Branch 
(OSW),  phone  (202)  260-0062. 

SUPPLEMENTARY  INFORMATION: 

Paperless  Office  EffiHt 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASCn  (TEXT).  It  is  essenUal  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  EPA  emphasizes  that 
submission  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 


commenter.  Rather,  EPA  is 
experimenting  with  this  procediue  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjunction 
with  the  Agency  "Paperless  Office" 
campaign.  For  further  information  on 
the  submission  of  diskettes,  contact  the 
Waste  Treatment  Branch  at  the  phone 
number  listed  above. 

Glossary  of  Acronyms  and  Terms 

BOAT — Best  Demonstrated  Available 

Technology 
CAA — Clean  Air  Act 
CWA— aean  Water  Act 
EP — Extraction  Procedure 
HSW A— Hazardous  and  Solid  Waste 

Amendments  (to  RCRA) 
ICR — ignitable,  corrosive,  and  reactive 

wastes,  or.  Information  Collection 

Request  (in  section  XI.D.) 
ICRT — ignitable,  corrosive,  reactive,  and 

toxic  characteristic  wastes 
ICT — ignitable,  corrosive,  and  toxic 

characteristic  wastes 
LDR — Land  Disposal  Restrictions 
MCL — Maximum  Contaminant  Level 
MSW-^dunicipal  Solid  Waste 
MSWLF— Municipal  Solid  Waste  Landfill 
NESHAP — National  Emission  Standards  for 

Hazardous  Air  Pollutants 
NPDES— National  Pollutant  Discharge 

Elimination  System 
OCPSF — Organic  Chemicals,  Plastics,  and 

Synthetic  Fibers  industry 
ppmw — parts  per  million  by  weight 
RCRA — Resource  Conservation  and  Recovery 

Act 
TC — ^Toxicity  Characteristic 
TCLP — Toxicity  Characteristic  Leaching 

Procedure 
UHC — underlying  hazardous  constituent 
UTS — Universal  Treatment  Standards 
\OCs — volatile  organic  compounds 
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L  Options  to  Ensure  That  Underlying 
Haxardous  Constituents  in 
Decharacterized  Wastes  are 
Substantially  Treated  Rather  Than 
Released  Via  Leaks,  Sludges,  and  Air 
Emissimis  firom  SorJEsce  Impoundments 

A.  Summary 

EPA's  recently  proposed  Phase  in 
LDR  rule  (60  FR  11702,  March  2, 1995), 
addressed  wastewater  discharges 
involving  characteristic  wastes  that  are 
deactivated  through  dilution  and  treated 
in  surface  impoimdments.  The  Phase  m 
rule  proposed  treatment  standards  that 
can  be  met  at  or  prior  to  the  point  of 
discharge,  (also  referred  to  as  "end-of- 
pipe").  Today's  proposed  rule  addresses 
whether  such  treatment  in  surface 
impoundments  results  in  cross-media 
releases,  via  leakage,  air  emissions,  or 
disposal  of  untreated  sludges,  that  can 
be  so  excessive  that  the  impoundment 
effectively  functions  as  a  disposal  unit. 

The  Agency  is  essentially  examining 
standards  for  air  emissions,  leaks  to 
ground  water,  sludges,  and  wastewater 
discharges  (proposed  in  Phase  m)  at  the 
same  time.  This  provides  an 
opportimity  to  comprehensively 
examine  all  the  risl^,  applicable 
treatment  technologies,  benefits,  costs, 
and  existing  regulatory  controls 
associated  with  addressing 
decharacterized  wastes  that  are  treated 
in  surface  impoundments.  EPA  received 
public  comments  to  the  Phase  in  rule, 
but  because  of  scheduling  constraints, 
was  not  able  to  fully  review  them  before 
issuing  this  notice.  Decisions  on 
controlling  releases  will  be  made  after 
careful  consideration  of  public 
comments  on  both  proposals.  The 
Agency  may  choose  eiUier  to  not 
promulgate  LDR  requirements  for  these 
releases,  or  to  set  management  standards 
when  warranted  by  excessive  cross- 
media  transfer  of  hazardous 
constituents.  A  third  option  is  to  require 
that  decharacterized  wastes  be  treated 
(not  merely  diluted)  to  meet  Universal 
Treatment  Standards  (UTS)  before  entry 
into  surface  impoundments.  EPA  is  not 
in  favor  of  the  third  option,  as  it  is  likely 
to  disrupt  treatment  needed  for 
compliance  with  the  Clean  Water  Act 
'  (CWA)  limitations  and  standards,  and 
impose  high  costs  without  targeting 
risks  adequately. 

B.  Background 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  Congress  prohibited  land 
disposal  of  hazardous  waste  imless  the 
waste  meets  treatment  standards 
established  by  EPA.  The  statute  requires 
that  these  treatment  standards 


substantially  diminish  the  toxicity  or 
mobility  of  hazardous  waste  such  that 
short-  and  long-term  threats  to  human 
health  and  the  environment  are 
minimized.  RCRA  section  3004(m).  In 
response,  EPA  has  developed  a  series  of 
rulemakings  under  the  Land  Disposal 
Restrictions  (LDR)  Program  setting  forth 
standards  for  treatment  of  hazardous 
waste. 

The  Third  Third  rule  (55  FR  22520. 
Jime  1, 1990)  contained  treatment 
standards  and  prohibitions  for 
hazardous  wastes  that  exhibited  one  or 
more  of  the  following  characteristics: 
Ignitability,  corrosivity,  reactivity,  or 
Extraction  Procedure  (EP)  toxicity  (40 
CFR  261.21-261.24).  The  Agency  also 
established  a  "deactivation"  treatment 
standard  for  ignitable,  corrosive,  and 
reactive  (ICR)  wastes.  Under  this 
standard,  ICR  wastes  could  be  diluted 
until  they  no  longer  exhibited  the 
hazardous  characteristic  (i.e.,  the  waste 
was  "deactivated").  Once  deactivated, 
these  wastes  could  be  placed  in  land 
disposal  units  without  further 
treatment,  unless  the  Agency 
specifically  required  that  hazardous 
constituents  in  the  waste  be  treated.  The 
Agency  further  established  that 
prohibitions  on  dilution  did  not  apply 
to  most  characteristic  wastes  that  are 
decharacterized  by  dilution  and  then 
managed  in  disposal  units  subject  to 
regulation  under  the  CWA  or  the  Safe 
Drinking  Water  Act. 

These  portions  of  the  rule  were 
partially  vacated  and  remanded  in 
Chemical  Whste  Management  v.  EPA, 
976  F.  2d  2,  cert,  denied  113  S.Ct.  1961 
(1992).  In  CWMv.  EPA.  the  court  held 
that  wastes  decharacterized  by  dilution 
may  be  placed  in  a  nonhazardous 
surface  impoundment  or  a 
nonhazardous  injection  well  only  if  the 
toxic  constituents  in  that  waste  are 
treated  to  the  same  extent  as  they  would 
be  under  the  treatment  standards 
mandated  by  RCRA  section  30G4(m)(l). 
976  F.  2d  at  23.  In  other  words, 
treatment  standards  must  result  in  the 
treatment  of  all  toxic  constituents  (i.e., 
the  imderlying  hazardous  constituents, 
or  UHCs)  to  minimize  threats  to  human 
health  and  the  environment.  Treatment 
that  only  removes  the  hazardous 
characteristic  does  not  necessarily 
suffice. 

The  principal  holdings  of  CWM  v. 
EPA  with  respect  to  characteristic 
wastes  were  that:  (1)  EPA  may  require 
treatment  under  RCRA  section  3004(m) 
to  more  stringent  levels  than  those  at 
which  wastes  are  identified  as 
hazardous,  976  F.  2d  at  12-14;  (2) 
Section  3004(m)  requires  that  treatment 
standards  address  both  short-term  and 
long-term  potential  threats  posed  by 
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hazardous  wastes,  as  well  as  removal  of 
the  characteristic  property,  id.  at  16, 17, 
23;  as  a  result,  dilution  is  permissible  as 
an  exclusive  method  of  treatment  only 
for  those  characteristic  wastes  that  do 
not  contain  UHCs  "in  sufficient 
concentrations  to  pose  a  threat  to 
human  health  or  the  environment"  (i.e., 
the  minimize  threat  level  in  section 
3004(m)),  id.  at  16;  and,  (3)  situations 
where  characteristic  hazardous  wastes 
are  diluted,  no  longer  exhibit  a 
characteristic(s),  and  are  then  managed 
in  centralized  wastewater  management 
land  disposal  units  (i.e.,  subtitle  D 
sur&ce  impoundments  or  in)ection 
wells)  are  legal  only  if  it  can  be 
demonstrated  that  hazardous 
constituents  are  reduced,  destroyed,  or 
immobilized  to  the  same  extent  as  they 
would  be  pursuant  to  otherwise- 
applicable  RCRA  treatment  standards, 
id.  at  7.  EPA  refers  to  this  as  the 
"equivalency  determination"  and  it  is  at 
the  heart  of  the  discussion  of  potential 
cross-media  transfers  in  today's  rule. 
The  court  further  held  that  the 
deactivation  treatment  standard  for 
ignitable  and  corrosive  wastes  (which 
allowed  the  hazardous  characteristic  to 
be  removed  by  any  type  of  treatment, 
including  dilution)  did  not  fully 
comport  with  RCRA  section  3004(m). 
This  was  because  the  deactivation 
treatment  standard  could  be  achieved  by 
dilution,  and  section  3004(m)  "requires 
that  any  hazardous  waste  be  treated  in 
such  a  way  that  hazardous  constituents 
be  removed  from  the  waste  before  it 
enters  the  environment."  976  F.  2d  at 
24.  The  court  thus  remanded  the  rules 
dealing  with  centralized  wastewater 
management  involving  land  disposal. 

EPA  addressed  one  portion  of  the 
equivalence  issue  when  it  proposed  the 
Phase  m  LDR  rule  (60  PR  11702.  March 
2, 1995).  That  rule  proposes,  among 
other  things,  treatment  standards  for  the 
end-of-pipe  discharges  from  surface 
impoundments  to  surface  waters  or 
POrrWs.  Pot  further  information  on  the 
court  decision  and  the  Agency's 
responses,  see  the  January  19, 1993, 
Notice  of  Data  Availability  (58  PR  4972) 
and  Supplementary  Information  Report; 
the  LDR  emergency  Interim  Final  rule 
(58  PR  29860,  May  24, 1993);  the  LDR 
Phase  n  rule  (59  PR  47982,  September 
19, 1994);  and  the  LDR  Phase  III 
proposed  rule  (60  PR  11702,  March  2. 
1995). 

Tlie  Agency  entered  into  a  settlement 
agreement  setting  out  a  schedule  for 
fulfilling  the  court's  mandate.  The 
settlement  agreement  reads: 

EPA  agrees  to  sign  a  proposed  nileraaking 
on  the  issue  of  equivalency  of  treatmest  in 
a  CWA  system  thiat  uses  surface 
impouBAneBts  .  .  .  EPA  ayees  to  describe 


in  detail  in  that  notice  of  proposed 
rulemaking  (but  not  necessarily  recommend 
or  endorse)  the  following  option:  regulations 
limiting  release  from  surfece  impoundments 
used  in  CWA  treatment  systems  of  hazardous 
constituents  from  ICT  wastes  managed  in 
suq)]  impoundments,  where  the  release  is 
due  to  volatilization  or  leakage,  and 
treatment  standards  under  section  30O4(m] 
for  hazardous  constituents  from  ICT  wastes 
in  impoundment  sludges.  After  considering 
any  public  comments  received,  EPA  agrees  to 
sign  a  notice  of  final  rulemaking  taking  final 
action  on  the  issue  and  option  *  *  * 

Therefore,  the  Agency  is  required  to 
address  these  issues  at  this  time 
although  there  may  have  been  higher 
environmental  priorities  if  EPA  had  sole 
discretion  to  order  its  agenda. 

The  central  legal  and  policy  issue 
addressed  in  this  proposal  is  if  and 
when  releases  of  hazardous  constituents 
from  surface  impoundments  which  are 
part  of  a  treatment  train  for 
decharacterized  wastes  are  so  extensive 
as  to  effectively  invalidate  the  treatment 
process  as  a  means  of  LDR  compliance. 
Put  another  way,  the  D.C.  Circuit 
intended  to  allow  continued  use  of 
treatment  siuface  impoundments  to 
treat  decharacterized  wastes,  provided 
the  extent  of  treatment  is  equivalent  to 
usual  RCRA  treatment.  If  there  are 
releases  of  hazardous  constituents  to  the 
environment  before  treatment 
concludes,  in  the  form  of  air  releases, 
leaks  to  ground  water,  or  deposition  in 
sludges,  has  permanent  disposal 
occiured  so  as  to  invalidate  the 
treatment  process? 

EPA's  view  is  that,  at  the  least, 
something  more  than  the  bare  release  of 
a  hazardous  constituent  is  needed  to 
trigger  this  invalidation.  The  court  did 
not  explicitly  state  that  its  equivalence 
test,  or  any  other  part  of  the  opinion, 
necessitated  ccmtrol  of  all  hazardous 
constituent  releases  from  surface 
impoundments.  For  example,  one  of  the 
court's  formulations  of  its  holding  is 
that  "treatment  of  solid  wastes  in  a 
CWA  siuiace  imp>oimdment  must  meet 
RCRA  requirements  prior  to  ultimate 
discharge  into  waters  of  the  United 
States  or  publicly  owned  treatment 
works.  .  .  ."  976  P.  2d  at  20.  The  focus 
here  is  on  the  wastewaters  being  treated, 
and  the  amount  of  hazardous 
constituents  removed  from  those 
wastewaters,  not  other  types  of  wastes 
(like  sludges)  or  other  types  of  releases. 
See  also  id.  at  7,  20  (focus  on  treatment 
of  waste  "streams",  i.e.  liquids  in  an 
impoundment);  23  n.  8  (reduction  of 
mass  loadings  of  hazardous  constituents 
of  wastestream  entering  and  exiting  an 
impoundment);  24  (court  indicates  that 
decharacterized  wastes  are  not  held 
permanently  in  impoundments,  which 


is  true  of  wastewaters  but  not  for  all 
wastewater  treatment  sludges). 

The  court  likewise  did  not  see  that 
hazardous  constituents  in  deposited 
sludges  must  be  treated.  The  court  in 
fact  did  not  speak  to  the  principle  stated 
by  EPA  in  the  Third  Third  rule  that 
generation  of  a  new  treatability  group  is 
considered  to  be  a  new  point  of 
generation  and  thtis  a  new  point  for 
determining  whether  a  waste  is 
prohibited.  55  PR  at  22661-662.  Under 
this  principle,  imchallenged  in  the 
litigation,  wastewater  treatment  sludges 
not  exhibiting  a  characteristic  are  not 
prohibited  wastes,  notwithstanding  that 
they  may  derive  from  prohibited 
wastewaters. 

Perhaps  more  fimdamentally,  the 
court  clearly  did  not  intend  to  require 
that  treatment  standards  be  met 
invariably  by  treatment  preceding 
impoimdment-based  management 
systems:  "RCRA  requires  some 
accommodation  with  (the]  Clean  Water 
Act".  976  F.  2d  at  20;  see  also  id.  at  23, 
indicating  that  to  some  degree  RCRA 
need  not  mandate  wholesale  disruption 
of  existing  wastewater  treatment 
impoimdments,  providing  the  CWA 
treatment  system  really  achieves 
treatmeni  equivalent  to  RCRA's:  "In 
other  words,  what  leaves  a  CWA 
treatment  facility  can  be  no  more  toxic 
than  if  the  wastestreams  were 
individually  treated  pursuant  to  the 
RCRA  treatment  standards."  A 
draconian  reading  that  any  releases  of 
hazardous  constituents  from  a  treatment 
impoundment  effectively  invalidate  that 
impoundment's  treatment  operations 
could  thwart  the  court's  holding  that 
such  treatment  is  to  be  allowed 
provided  equivalent  treatment  occurs. 
There  are  suggestions  in  the  opinion, 
however,  that  at  some  point  the  LDR 
standard  is  not  satisfied  if  the 
magnitude  of  hazardous  constituent 
releases  is  sufficiently  great.  The  whole 
thrust  of  the  opinion  is  to  assure  that 
RCRA  treatment  requirements  are  not 
thwarted  by  cross-media  transfers  of 
untreated  hazardous  ctmstituents, 
whether  by  dilution  or  by  escape  frcHn 
treatment  units.  Id.  at  22,  24,  29-30;  see 
also  id.  at  17. 18  vacating  treatmmit 
'  standards  for  ignitable  uid  reactive 
wastes  because  the  Agency  had  done 
nothing  to  address  the  risk  of  excessive 
volatilization  or  reactivity  during  the 
treatment  process.  The  court  also 
distinguished  a  niunber  of  times 
between  temporary  placement  of  diluted 
wastes  in  impoimdments  for  treatment 
and  permanent  disposal  in  land 
disposal  imits.  stating  that  only  die 
temporary  placement  re^esents  a 
satisfactory  accommodation  between 
RCRA  and  the  CWA.  Id.  at  24,  25.  To  the 
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extent  hazardous  constituents  leak  or 
volatilize  from  impoundments,  or  fiom 
inadequately  treated  sludges,  it  can  be 
aigued  that  permanent  disposal  of 
imtreated  hazardous  constituents  is 
occurring,  although,  since  no  treatment 
unit  is  absolutely  release-free  (there  are 
certainly  releases  of  hazardous 
constituents  fix)m  combustion  imits,  for 
example),  the  more  fruitful  inquiry  is 
the  extent  of  the  release. 

Putting  this  together,  EPA  initially 
believes  the  best  reading  of  this  part  of 
the  opinion  to  be  to  distinguish  between 
impoundments  performing  essentially 
as  treatment  tmits  from  those  that  are 
also  operating  as  permanent  disposal 
imits  due  to  the  extent  of  cross-media 
transfers  of  untreated  hazardous 
constituents.  The  portion  of  the  opinion 
vacating  standards  for  ignitable  and 
reactive  wastes  supports  such  a  reading, 
since  the  court  required  the  Agency  to 
find  "that  the  risk  of  *  *  *  emissions 


is  minimal,  or 


reqiure 


actions  to  minimize  that  risk."  976  P.  2d 
at  17,  thus  focusing  on  the  extent  of 
release  bom  the  treatment  unit,  not  just 
the  fact  that  a  release  occurred.  Under 
this  reading,  the  Agency  could  evaluate 
whether  the  risk  from  the  various  types 
of  releases  is  great  enough  to  warrant 
control.  A  finding  that  there  is 
insufficient  risk  would  mean  that  the 
impoundment  is  not  engaging  in  a  type 
of  cross-media  transfer  of  untreated 
hazardous  constituents  that  invalidates 
its  treatment  function,  and  therefore  that 
decharacterized  wastes  can  be  treated  in 
the  impoundment  to  efi^ect  the  necessary 
accommodation  between  RCRA  and  the 
CWA. 

A  second  pervasive  distinction  in  the 
opinion  is  between  treatment  units 
(including  treatment  surface 
impoundments)  and  permanent  disposal 
units,  accommodation  to  allow 
centralized  wastewater  management 
being  allowed  for  the  former  but  not  the 
latter.  See.  e.g..  976  F.  2d  at  24,  25. 
There  are  some  potential 
difiierentiations  among  types  of  surface 
impoundments  along  these  lines.  A 
common  division  of  wastewater 
treatment  is  into  primary,  secondary, 
and  tertiary  treatment.  Primary 
treatment  involves  removal  of 
conventional  pollutants  (e.g.,  oil  and 
grease,  total  suspended  solids)  or 
equalization.  Secondary  treatment 
involves  aggressive  treatment  steps  to 
remove  or  destroy  hazardous 
constituents,  examples  being  biological 
treatment  for  organics,  or  chemical 
precipitation  for  metals.  Tertiary 
treatment  involves  polishing  effluent 
before  final  discharge.  Impoundments 
engaged  in  primary  treatment  most 
clearly  resemble  hazardous  constituent 


disposal  units  because  such  units  treat 
hazardous  constituents  only 
incidentally.  Secondary  and  tertiary 
impoundments,  on  the  other  hand,  do 
engage  in  significant  treatment  of 
hazardous  constituents.  Thus,  possible 
Phase  IV  controls  would  logically  be 
directed  at  primary  impoundments,  the 
type  of  wastewater  management 
impoundment  most  resembling 
permanent  disposal  due  to  the  lesser 
degree  of  treatment  occurring  in  the 
unit. 

It  is  also  possible  to  argue  that  any 
leak  to  ground  water  or  deposition  of 
hazardous  constituents  in  sludge  at 
levels  exceeding  the  UTS  (or  some  ^ 
comparable  release  of  hazardous 
constituents  to  air)  renders  treatment 
across  a  wastewater  treatment  system 
not  equivalent.  EPA  does  not  view  this 
reading  as  compelled.  There  is  no  such 
explicit  language  in  the  opinion.  As 
already  stated,  such  a  reading  also 
would  likely  destroy  the  very 
accommodation  between  ROIA  and  thd 
CWA  the  court  deemed  necessary.  Nor 
would  such  a  reading  make  policy  sense 
if  releases  fivm  treatment  surface 
imp>oundments  remain  insignificant, 
and  the  treatment  system  is  in  fact 
achieving  the  same  mass  reductions  of 
hazardous  constituents,  through 
destruction  and  removal  rather  than 
through  release,  as  conventional  RCRA 
treatment  (see  976  P.  2d  at  23  n.  8). 

EPA's  present,  preferred  reading  of 
the  opinion  is  consequently  to  establish 
the  parameters  which  distinguish 
permanent  land  disposal  impoundments 
from  those  performing  the  type  of 
treatment  to  be  acconunodated  under 
the  court's  opinion.  These  parameters 
can  be  defined  by  limiting  the  extent  of 
hazardous  constituent  releases  to  air, 
ground  water  and  through  sludges  to 
levels  that  do  not  pose  significant  risk. 
In  addition,  primary  treatment 
impoundments  are  the  most  natural 
target  for  these  controls. 

C.  Applicability  of  Potential  Approaches 
to  "Industrial  D"  Management  Units 

Today's  options  to  address  surface 
impoundment  releases  specifically 
apply  to  Subtitle  D  (nonhazardous) 
surface  impoundments  that  receive 
decharacterized  wastes.  Subtitle  D 
surface  impoundments  that  do  not 
manage  decharacterized  wastes  are  not 
affected.  The  options  in  today's 
proposal  do  not  necessarily  set  a 
precedent  for  any  future  regulations 
concerning  non-hazardous  industrial 
wastes.  The  Agency,  in  partnership  with 
the  States,  is  investigating  the 
possibility  of  developing  voluntary 
standards  for  the  safe  management  of 
non-hazardous  industrial  wastes. 


D.  Potentially  Affected  Industries 

Based  on  an  analysis  of  available 
information,  the  Agency  estimates  that 
300  facilities  are  managing,  in  CWA 
treatment  systems,  decharacterized 
wastes  containing  hazardous 
constituents  above  UTS.  (Hereafter,  the 
use  of  the  term  "CWA  treatment 
systems"  includes  CWA-equivalent 
systems  as  defined  by  40  CFR.  268.37. 
and  other  nonhazardous  waste  surface 
impoundments.)  Wastewater  treatment 
in  surface  impoundments  involves  three 
basic  functions: 

•  Equalization/settling  (known  as 
primary  or  prebiological  treatment); 

•  Biological  treatment  (known  as 
secondaiT  treatment);  and 

•  Postbiological  settling/polishing 
(known  as  tertiary  or  postbiological 
treatment). 

Equalization/setUing  ponds  settle 
solids  out  of  the  wastewaters  and 
equalize  concentrations  to  subsequent 
treatment  units.  Being  the  first  units  in 
the  system  to  receive  the  wastewaters, 
they  receive  the  highest  loadings  of 
contaminants. 

Biological  treatment  units  function 
primarily  to  break  down  or  remove 
organic  compounds  in  the  wastewater. 
At  this  point  in  the  treatment  process, 
the  concentrations  of  organics  in  the 
surface  impoundment  are  greatly 
reduced,  and  therefore,  the  risks  from 
leaks  and  sludges  are  considerably 
lower  in  these  units.  Part  of  the 
concentration  reduction,  however,  is 
due  to  volatilization,  and  air  emissions 
can  be  significant  from  such  units. 

Postbiological  treatment  units  will 
receive  contaminants  at  significantly 
reduced  concentrations.  As  a  result, 
lower  concentrations  of  hazardous 
constituents  can  be  expected  in  the  air 
emissions,  leaks,  and  sludges,  and 
therefore  resultant  risks  are  also  lower. 

E.  Results  of  Sampling  and  Risk 
Assessment 

1.  Sampling  Data 

The  Agency  reviewed  available 
information  on  air  emissions,  leaks,  and 
sludges.  These  data  were  collected  for 
the  development  of  effluent  guidelines 
under  the  CWA.  They  cover  industries 
that  typically  treat  wastewater  in 
biological  treatment  systems  that 
incorporate  surface  impoundments. 
During  the  last  two  years,  the  Agency 
was  informed  by  representatives  of  the 
regulated  industry  tiiat  they  would 
provide  EPA  with  more  current  and 
complete  data  characterizing 
wastewaters  in  surface  impoundments 
receiving  decharacterized  waste.  At  the 
time  of  publication  of  this  proposal, 
EPA  had  not  received  any  such  data. 
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Information  available  to  the  Agency 
indicates  that  decharacterized 
wastestreams  containing  UHCs  may  leak 
out  of  sur&ce  impoundments  at  levels 
of  concern.  These  data  also  indicate  that 
there  may  be  a  significant  number  of 
wastestreams  that  could  exceed  the 
regulatory  threshold  for  total  volatile 
organics.  In  addition,  the  Agency 
conducted  a  review  of  the  chemical 
cone  entrations  of  UHCs  in 
decharacterized  wastes  (based  on  the 
effluent  gviidelines  data)  and  the 
concentrations  of  constituents  of 
concern  in  various  RCRA  F  and  K 
wastewaters.  Based  on  this  analysis,  the 
Agency  found  that  in  many  instances 
that  decharacterized  wastestreams  have 
simikr  hazardous  constituents  present 
and  at  similar  concentrations  as  listed 
hazardous  wastestreams.'  Estimated 
sludge  concentrations  based  on 
industrial  wastewater  treatment  system 
data  indicate  that  surface 
impoundments  handling 
decharacterized  wastes  are  likely  to 
generate  sludge  that  contain  UTS 
constituents  in  excess  of  the  treatment 
standards.  EPA  soHcits  additional  data, 
particularly  constituent  concentrations 
from  actual  sampling  of  wastewaters  in 
surface  impoundments  receiving 
decharacterized  wastes.  A  detailed 
discussion  of  the  data  sources,  analyses, 
and  specific  examples  of  releases  above 
UTS  levels  supporting  this  proposal  can 
be  found  in  the  document  entitled, 
"Technical  Support  Document — 
Options  for  Management  Standards  for 
Leaks,  Sludges,  and  Air  Emissions  From 
Surface  Impoundments  Accepting 
Decharacterized  Wastes"  which  is 
located  in  the  RCRA  docket. 

2.  Risks 

Although  the  wastes  affected  by  the 
coiirt  opinion  and  the  equivalence 
options  in  this  section  of  the  preamble 
are  not  hazardous  wastes,  they  are  likely 
to  cmtain  some  of  the  same  hazardous 
constituents,  possibly  even  at  the  same 
levels,  as  are  found  in  listed  and 
characteristic  wastes.  The  hazardous 
constituents  in  listed  and  characteristic 
wastes  must  be  treated  to  meet  UTS 
before  land  disposal. 

EPA  conducted  a  screening  level  risk 
assessment  that  did  not  take  into 
account  site-specific  hydrogeologic 
conditions  or  relative  proximity  of 
drinking  water  wells  to  surface 
impoundments.  Using  the  sampling  data 
described  above,  EPA  estimated 
baseline  (current)  risks  from  releases 
frvm  leaks  and  air  emissions,  as  well  as 
groimd  water  contamination  from 
sludge  disposal.  Samples  were  taken  at: 
raw  wastewater,  equalization  ponds, 
influent  to  pre-bio  ponds,  pre-bio 


ponds,  effluent  fit)m  pre-bio  ponds, 
influent  to  biological  ponds,  effluent 
from  biological  ponds,  effluent  from 
post-bio  ponds,  influent  to  wastewater 
system,  and  effluent  from  wastewater 
system.  (The  terms  "f)ond"  and  "surface 
impoundment"  are  used 
interchangeably  in  this  preamble.)  Using 
Office  of  Water  Effluent  Guidelines  data, 
EPA  calculated  central  tendency  and 
high-end  baseline  risks  from  leaks  and 
sludges  for  wastewater  treatment 
systems  in  five  industries: 
Pharmaceuticals;  Pulp  and  Paper; 
Pesticides;  Metal  Products  and 
Machinery;  and  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  (OCPSF). 
Using  Generator  Survey  point-of- 
generation  data,  EPA  calculated  central 
tendency  and  high-end  baseline  risks 
frt>m  leaiks  and  sludges  for  wastewater 
treatment  systems  from  Inorganic 
Chemicals;  and,  Electronic  and 
Electrical  Components.  The  Agency 
used  standard  exposiue  assumptions  of 
1.4  liters/day  ingestion,  and  a  9-year 
exposure  period  for  350  days  per  year. 
Cancer  risks  are  summed  across 
constituents. 

Following  are  the  highest  risks  EPA 
estimated.  These  risks  are  frt}m  pre- 
biological  surface  impoundments  unless 
otherwise  noted.  (The  samples  from 
influent  to  a  biological  pond  are 
assumed  to  be  measures  of  constituent 
concentrations  of  wastewaters  in  pre-bio 
ponds  rather  than  bio  ponds.)  For  the 
central  tendency  analysis  of  risks  from 
leaks,  EPA  found  potentially  significant 
health  risks  in  the  Pharmaceuticals, 
OCPSF,  Inorganic  Chemicals,  and 
Electronic  and  Electrical  Components 
industries.  In  the  Pharmaceuticals 
industry,  one  raw  wastewater  sample 
out  of  11  and  one  biological  pond 
influent  sample  out  of  7  may  pose 
potentially  significant  cancer  health  risk 
exceeding  the  10  ~'  cancer  risk 
threshold;  methylene  chloride  and 
acrylonitrile,  res{>ectively,  are  the 
constituents  of  concern.  In  the  OCPSF 
industry,  EPA  foimd  three  raw 
wastewater  samples  out  of  51  indicate 
cancer  risks  in  excess  of  a  10  ~  ^ 
individual  lifetime  cancer  risk  level. 
Acrylonitrile  is  the  most  prevalent 
carcinogenic  constituent  in  amounts 
above  levels  of  concern.  Also  in  the 
OCPSF  industry,  nine  samples  at  the 
biological  pond  influent  out  of  34  at  the 
biological  pond  influent  indicate  cancer 
risks  in  excess  of  a  10  ~'  level,  of  which 
six  samples  indicate  cancer  risks  in 
excess  of  10~*.  In  the  Inorganic 
Chemical  industry,  one  point  of 
generation  sample  out  of  51  may  pose 
potentially  significant  cant»r  health 
risks  in  excess  of  the  10  ~^  cancer  risk 


threshold,  and  one  point  of  generation 
sample  exceeds  the  10  ~*  cancer  risk 
threshold.  Methylene  chloride  and 
beryllium  are  the  constituents  of 
concern.  In  the  Electric  and  Electrical 
Components  industry,  32  point  of 
generation  samples  contain  potentially 
significant  cancer  health  risks  in  excess 
of  10"',  of  which  13  samples  present 
cancer  risk  between  10~*to  10~';  11 
samples  present  cancer  risk  between 
10" 3  to  10"*;  and,  8  present  cancer  risk 
in  excess  of  10~^.  Methylene  chloride 
and  beryllium  are  the  constituents  of 
concern.  The  Agency  continues  to 
evaluate  additional  industries  based  on 
available  data.  The  risk  analyses  for 
these  data  will  be  placed  in  the  RCRA 
docket  for  this  proposal. 

In  its  analysis  of  leaks  using  high-end 
assiunptions,  EPA  found  potentially 
significant  health  risks  (above  10"')  at 
sampling  points  in  the  Pharmaceuticals, 
Pesticides,  Pulp  &  Paper,  OCPSF, 
Inorganic  Chemicals,  and  Electronics 
and  Electrical  Components  industries. 
In  the  Pharmaceuticals  industry,  14 
samples  out  of  38  at  the  raw  wastewater, 
equalization  pond,  biological  pond 
influent,  and  effluent  from  post- 
biological  ponds  (a  measure  of  risk  from 
a  post-bio  pond)  present  potentially 
significant  cancer  health  risks  in  the 
range  of  10  ~'  to  10"';  constituents  of 
concern  include  methylene  chloride, 
acrylonitrile,  chloroform,  1.2- 
dichlorethane  and  alpha-bhc.  In  the 
Pesticides  industry,  three  samples  out  of 

11  at  the  influent  to  a  pre-bio  pond 
exceed  the  10"'  cancer  risk  threshold; 
the  constituent  of  concern  for  all  three 
samples  is  methylene  chloride.  In  the 
Pulp  &  Paper  industry,  three  samples  of 

12  at  the  influent  to  the  wastewater 
treatment  system  and  one  sample  of  15 
at  the  effluent  frt)m  the  wastewater 
treatment  system  (sample  from  a  bio  or 
post-bio  pond)  may  pose  potentially 
significant  sources  of  cancer  risk 
(estimates  in  the  range  of  10~*  to  10"'); 
constituents  of  concern  are  chloroform. 
1,2-dichloroethane,  1,1,2,2 
tetrachloroethane  and  bis  (2-ethylhexyI) 
phthalate  at  the  influent  and  methylene 
chloride  and  chloroform  at  the  effluent. 
In  the  OCPSF  industry,  about  one-third 
(20  of  51)  samples  of  the  raw  wastewater 
samples  present  cancer  risks  in  excess 
of  10"'.  One  half  (9  samples)  present 
cancer  risks  in  excess  of  10"*.  About 
one-third  (13  of  34)  of  the  biological 
pond  influent  samples  indicated  cancer 
risks  in  excess  of  10"';  all  samples  but 
one  indicated  cancer  risks  in  excess  of 
10"*.  In  the  Inorganic  Chemicals 
industry,  two  point  of  generation 
samples  present  potentially  significant 
cancer  health  risk  in  excess  of  10 "  3; 
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methylene  chloride  and  beryllium  are 
the  constituents  of  concern.  Finally,  in 
the  Electronics  and  Electrical 
Components  industry,  11  point  of 
generation  samples  (out  of  295)  present 
potentially  significant  cancer  health  risk 
in  excess  of  10  ~*;  21  samples  present 
cancer  health  risk  in  excess  of  10"^; 
methylene  chloride  and  beryUium  are 
the  constituents  of  concern. 

For  sludges,  EPA  estimated  the  risks 
from  disposal  in  an  unlined, 
nonhazardous  landfill  after  the  sludges 
are  dredged  from  a  surface 
impounchnent.  Using  estimated  sludge 
concentrations  in  the  OCPSF  industry, 
EPA  conducted  both  a  central  tendency 
and  high-end  analysis.  In  the  central 
tendency  analysis,  one  pre-bio  sample 
(of  87)  presents  cancer  risk  in  excess  of 
10"*  and  one  bio  sample  (of  74) 
presents  risk  in  excess  of  10"'; 
acrylonitrile  is  the  constituent  causing 
both  exceedances.  In  the  high-end 
analysis,  two  pre-bio  samples  (of  87) 
present  cancer  risk  in  excess  of  10"'; 
and  one  bio  sample  (of  74)  presents 
cancer  risks  in  excess  of  10 "*; 
acrylonitrile  and  1,4-dichlorobenzene 
are  the  causes. 

To  assess  the  potential  risk  posed  by 
air  emissions,  EPA  examined  samples  at 
the  point  of  generation  of  the 
wastewater.  Across  all  industries,  one- 
fifth  of  samples  (290  to  363  of  1562 
samples)  exceed  100  parts  per  million 
(ppmw)  by  weight  of  volatile  organic 
compounds  (VOCs).  Under  the  recent 
RCRA  Subpart  CC  final  standards,  air 
emission  control  requirements  of  the 
rule  apply  to  affected  units  if  hazardous 
waste  placed  in  the  unit  is  determined 
to  have  an  annual  average  volatile 
organic  concentration  equal  to  or  greater 
than  100  ppmw  based  on  the  organic 
composition  of  the  hazardous  waste  at 
the  point  of  waste  origination.  See 
§  264.1083  (promulgated  at  59  FR  62928 
(December  6, 1994)).  Preliminary  results 
show  that  15  percent  of  samples  (87  to 
117  of  690  samples)  fit>m  the 
Pharmaceutical.  Pulp  and  Paper, 
Pesticide,  and  Metal  Product  and 
Machinery  industries  exceed  100 
ppmw.  In  the  OCPSF  industry,  48  to  59 
percent  of  the  sample  facilities  (75  to  92 
of  157  facilities)  assessed  had  at  least 
one  sample  of  wastewater  that  exceeded 
the  100  ppmw  limit.  For  a  detailed 
discussion  of  risks  and  regulatory 
impacts,  see  the  background  document 
"Regulatory  Impact  Analysis  of  the 
Proposed  Phase  IV  Land  Disposal 
Restrictions  Rule,"  which  was  placed  in 
the  docket  for  today's  proposed  rule. 

F.  Overview  of  Options 

In  general  terms,  the  risks  due  to 
cross-media  releases  have  the  potential 


to  vary  from  insignificant  to  significant. 
EPA  is  considering  three  types  of 
options  for  addressing  this  issue.  The 
first  option  is  not  to  issue  LDR 
requirements,  but  rather  to  rely  on  other 
Agency  programs  to  address  these 
releases  imder  current  rules  or  futiu* 
efforts  (i.e.,  Clean  Air  Act  (CAA) 
standards,  RCRA  Corrective  Action, 
State  programs,  and  others).  The  second 
option  is  to  develop  controls  that  focus 
on  the  subset  of  situations  that  pose 
excessive  risk  and  are  not  addressed  by 
existing  requirements  or  those  under 
development.  Finally,  the  third  option 
is  to  require  that  decharacterized  wastes 
be  treated  (not  merely  diluted)  to  meet 
Universal  Treatment  Standards  (UTS) 
before  entry  into  surface 
impoundments.  This  forces 
modification  at  facilities  that  do.  as  well 
as  those  that  do  not.  pose  risks  from 
leaks,  air  emissions,  and  sludges.  None 
of  the  options  would  apply  to  units 
which  satisfy  the  Minimum  Technology 
Requirements  or  the  statutory  no- 
mioBtion  standard. 

Ine  Agency  is  neutral  between  the 
first  and  second  options.  The  second 
option  is  necessarily  more  complicated 
than  the  other  two,  and  so  is  discussed 
here  at  greater  length;  it  should  not 
thereby  be  inferred  that  this  is  EPA's 
preferred  approach.  The  third  option 
was  also  considered,  but  EPA  is  not 
recommending  it  because  of  potential 
disruption  to  needed  wastewater 
treatment,  high  costs  to  affected 
industries,  and  lack  of  targeted  risk 
reduction. 

G.  Option  1 

Option  1  relies  on  the  Phase  III  rule 
to  satisfy  the  equivalence  standard 
enunciated  by  the  D.C.  Circuit.  As 
noted,  that  rule  would  link  LDR  and 
CWA  end-of-pipe  standards  to  assiue 
that  mass  removal  of  UHCs  occurs  to  the 
same  extent  in  CWA  impoundment- 
based  treatment  systems  as  it  does  in 
conventional  RCRA  treatment  systems. 
As  discussed  above,  the  court's  opinion 
does  not  explicitly  require  more. 

If  ostensible  treatment  impoundments 
generally  acted  as  conduits  for  extensive 
cross-media  transfers  of  untreated 
hazardous  constituents,  it  is  not  clear 
that  the  standard  enunciated  by  the 
court  would  be  satisfied.  However,  there 
are  existing  or  forthcoming  regulatory 
mechanisms  which  tend  to  protect 
against  such  wholesale  releases. 

Following  is  a  brief  description  of 
what  coverage  federal  and  State 
regulations  may  provide  to  control 
excessive  releases  from  surface 
impoundments  receiving 
decharacterized  wastes.  For  more 
information,  see  the  following  in  the 


RCRA  Docket:  "Technical  Support 

Document — Options  for  Management 
Standards  for  Leaks,  Sludges,  and  Air 
Emissions  From  Surface  Impoundments 
Accepting  Decharacterized  Wastes,"  and 
the  Executive  Summary  of  the 
"Regulatory  Impact  Analysis  of  the 
Proposed  Phase  IV  Land  Disposal 
Restrictions  Rule." 

The  Toxicity  Characteristic  (TC), 
which  exists  for  39  of  the  212  UHCs, 
cannot  be  exceeded  in  the  wastewater  or 
sludges  contained  in  the  surface 
impoundments,  and  therefore,  provides 
some  control.  See,  e.g.  976  F.2d  at  24  fii. 
10.  Also,  approximately  42%  of  the 
facilities  with  impoimdments  which 
receive  decharacterized  wastes  are 
RCRA  Treatment,  Storage,  or  Disposal 
Facilities  (TSDFs).  RCRA  TSDFs  have  at 
least  one  unit  at  the  facility  which 
requires  a  RCRA  Subtitie  C  permit. 
Under  RCRA  §  3004(u).  the  primary 
cleanup  authority  for  permitted  TSDFs. 
releases  of  hazardous  constituents  from 
solid  waste  management  units  at  such 
facilities  are  subject  to  corrective  action. 
TSDi's  that  have  not  yet  received 
permits,  and  are  operating  under 
interim  status,  are  subject  to  cleanup 
under  §  3008(h),  which^rovides  EPA 
with  similar  authority  to  compel 
corrective  action.  Surface 
impoundments  affected  by  today's 
proposed  rule  are  solid  waste 
management  units;  releases  from  these 
impoundments  are  subject  to  corrective 
action  on  a  site-specific  basis.  While  the 
State  or  EPA  has  the  authority  to  control 
emissions  from  Subtitle  D  surface 
impoimdments  at  Subtitle  C  TSDFs  not 
only  during  corrective  action,  but  also 
during  normal  operations,  they  may 
choose  not  to  do  so,  primarily  because 
of  priorities,  resoiuces,  and  perceived 
risk. 

EPA  also  is  presently  implementing 
Section  112  of  the  CAA  to  impose 
technology-based  standards  for 
hazardous  air  pollutants  at  enumerated 
major  sources,  requiring  control  by 
means  of  Maximum  Available  Control 
Technology  (MACT).  These  rules  are 
subject  to  explicit  deadlines,  and 
already  address  wastewater  treatment 
impoundments  in  certain  industries 
potentially  affected  by  the  Phase  IV  rule 
(e.g.  the  Hazardous  Organics  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  at  59  FR  19402, 
April  22. 1994).  or  will  address  such 
impoundments.  Several  rules  have  been 
promulgated  addressing  air  emissions 
from  portions  of  the  hazardous  of  the 
organic,  benzene,  chromium 
electroplating,  ethylene  oxide, 
halogenated  solvent,  polymers  and 
resins,  petroleum,  and  ferroalloy 
industries.  Examples  of  forthcoming 
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standards  are  the  MACT  for  the 
pharmaceutical  industry  and  the  pulp 
aad  paper  industry.  In  addition, 
NESHAPs  that  may  affect  portions  of  the 
petroleum,  metal  plating,  organic 
chemical  and  inorganic  chemical 
industries  are  scheduled  for 

Eromulgation  in  1995  and  1996.  EPA 
alieves,  however,  that  some  surface 
impoundments  in  the  potentially 
affected  universe  of  industries  will  not 
be  covered  by  these  CAA  regulations. 
For  a  detailed  description  of  coverage  by 
CAA  rules,  see  the  Table  entitled 
"NESHAP  Programs  Identified  in 
Semiaimual  Reigulatory  Agenda"  in  the 
"Technical  Support  Document — 
Options  for  Management  Standards  for 
Leaks,  Sludges,  and  Air  Emissions  From 
Surface  Impoundments  Accepting 
Decharacterized  Wastes,"  and  see  also 
the  background  document  entitled 
"Description  of  Process  to  Determine 
the  Potentially  Affected  Universe  for  the 
Phase  IV  LDR  Rule." 

With  regard  to  other  on-going  efforts, 
EPA  is  actively  investigating  whether  to 
list  additional  wastes  as  hazardous,  and 
is  investigating  the  possibility  of 
developing  vohmtary  guidelines  for 
Subtitle  D  facility  standards  that  would 
more  broadly  address  non-hazardous 
industrial  wastes. 

In  addition  to  federal  controls,  some 
States  have  environmental  controls  on 
surface  impoundments  that  receive 
nonhazardous  industrial  waste,  such  as 
ground  water  monitoring  for  hazardous 
constituents,  leachate  collection 
systems,  sludge  management  programs, 
and  cleanup  authorities.  Thirty-six 
States  have  at  least  some  regulations 
that  may  be  relevant  to  the  cross-media 
concerns  in  this  rule.  Among  those 
States,  requirements  to  prevent  ground 
water  contamination  from  surface 
impoundments  vary  considerably. 
States  with  the  most  requirements 
include  such  controls  as  specific  Uner 
requirements,  leachate  collection  and 
removal  systems,  ground  water 
monitoring,  closure  and  post-closure 
plans,  corrective  action,  and  permits.  In 
contrast.  States  with  less  comprehensive 
programs  may  require  only  two  or  three 
of  these  requirements,  or  may  apply 
them  only  to  dischargers,  only  to  non- 
dischargers,  or  in  other  ways  limit  the 
applicability  of  their  programs. 
However,  ^A  does  not  have 
information  on  key  factors  to  help  it 
assess  the  degree  to  which  State 
programs  can  be  relied  upon  to  prevent 
excessive  releases  from  surface 
impcuindments  via  leakage.  For 
example,  it  is  not  known  which 
constituents  are  monitored,  what 
concentrations  are  considered 
acceptable  levels,  or  whether  the  State 


requirements  mentioned  above  apply  to 
existing  units,  or  only  to  new  ones.  For 
a  more  detailed  assessment  of  how  State 
programs  protect  ground  water  from 
contamination  from  the  type  of  surface 
impoundments  at  issue  in  this  rule,  see 
"Technical  Support  Document — 
Options  for  Management  Standards  for 
Leaks,  Sludges,  and  Air  Emissions  From 
Siuface  Impoundments  Accepting 
Decharacterized  Wastes,"  in  the  RCRA 
Docket. 

State  controls  on  sludge  from 
nonhazardous  surface  impoundments 
are  generally  far  less  than  the  controls 
for  preventing  leaks.  EPA's  information 
is  that  thirty-seven  states  have  no  sludge 
requirements.  Other  states,  such  as 
Alabama,  Florida,  and  Missouri,  have 
minimal  requirements  under  their 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
sludge  management.  Pennsylvania 
requires  sludge  to  be  removed  annually 
bom  storage  surface  impoundments.  In 
Cahfomia,  sludge  must  be  disposed  in 
a  landfill  or  monofill.  One  of  the  states 
with  more  controls  is  Michigan,  which 
requires  a  plan  for  sludge  monitoring, 
treatment,  transportation,  storage,  and 
disposal,  along  with  a  hydrogeological 
study  if  there  is  a  threat  to  groimd 
water. 

With  respect  to  air  emissions,  the 
Agency  recognizes  that  State 
Implementation  Plans,  or  SIPS,  which 
are  mandated  under  the  Clean  Air  Act, 
may  provide  some  control.  EPA  solicits 
information  on  the  extent  to  which  State 
and  Tribal  programs  control  leaks, 
sludge,  and  air  emissions  from  surface 
impoundments  receiving 
decharacterized  wastes. 

H.  Option  2 

1.  Introduction 

Option  2  is  an  intermediate  approach 
between  saying  the  LDRs  do  not  apply 
and  sa)ang  they  do  apply  in  the 
traditional  manner.  In  defining  this 
regulatory  option  for  consideration,  EPA 
tried  to  accomplish  seven  basic 
objectives:  (1)  Focus  controls  on  those 
situations  that  present  risks  that  amount 
to  significant  permanent  disposal;  (2) 
avoid  duplication  with  other  Agency 
requirements;  (3)  provide  flexibility  in 
dealing  with  site-specific  factors  and 
cost-effective  control  alternatives;  (4) 
recognize  the  effective  treatment 
function  performed  by  wastewater 
treatment  impoundments,  and  avoid 
needlessly  invalidating  such  function; 
(5)  identify  controls  that  protect  human 
health  and  the  environment;  (6) 
minimize  implementation  biuden;  and 
(7)  create  incentives  for  alternative 
controls  (state,  tribal  or  federal)  to 


address  significant  releases  from  such 
units  and  so  render  LDR  controls 
unnecessary. 

2.  Applicability 

To  focus  on  risks.  Option  2  excludes 
from  control  those  situations  which  are 
expected  to  pose  little  risk.  First  it 
excludes  wastewaters  that  do  not  have, 
at  the  point  of  generation,  hazardous 
constituents  present  above  the  UTS. 
Such  wastes  obviously  are  not 
prohibited  frx)m  land  disposal.  Second, 
wastewaters  with  de  minimis  amounts 
of  hazardous  constituents  are 
excluded — i.e.,  not  prohibited.  (Criteria 
for  determining  de  minimis  situations 
would  be  identical  to  those  proposed  in 
the  Phase  m  rule  for  discharges  to  UIC 
wells.)  Third,  sludges  and  leaks  from 
biotreatment  and  post-biotreatment 
units  would  not  be  covered  due  to  the 
lower  risks  posed  by  these  units.  Foiulh, 
characteristic  wastes  which  at  the  point 
of  generation  do  not  exceed  100  ppmw 
of  total  volatile  organics  on  an  annual 
average  would  not  be  subject  to  air 
emission  controls.  Fifth,  siuface 
impoundments  containing  imderlying 
hazardous  constituents  at 
concentrations  below  a  trigger  level 
(e.g.,  10  times  the  Maximum 
Contaminant  Level,  or  MCL)  would  not 
be  addressed  for  leaks.  Finally,  none  of 
the  Option  2  standards  would  apply  if 
the  impoimdment  satisfies  Minimum 
Technology  Requirements  or  the 
statutory  no  migration  standard.  These 
applicability  principles  are  explained  in 
more  detail  below. 

To  avoid  duplication  with  other 
requirements,  EPA  would  defer  to  other 
fiaderal  rules  which  establish  controls 
addressing  the  same  situations.  Deferral 
would  occur  where  the  existing  program 
addressed  the  specific  UHCs  of  concern. 
In  the  case  of  air  emissions,  EPA  would 
defer  to  standards  regulating  total 
volatile  organics,  as  adequately  covering 
air  emissions  of  UHCs  from  this  type  of 
treatment.  In  addition  to  existing 
regulations,  there  are  some  CAA  air 
emission  limits  imder  development. 
Inefficiencies  and  confusion  could 
occur  if  Option  2  controls  were  applied 
and  soon  superseded  by  upcoming  CAA 
standards.  Facilities  subject  to  CAA 
standards  for  hazardous  air  pollutants 
(in  particular,  those  promulgated 
pursuant  to  CAA  §  112)  in  the  near 
future  thus  would  not  be  covered  by 
Option  2  air  emission  controls.  In  the 
case  of  releases  to  ground  water.  EPA 
would  defer  to  certain  existing 
programs,  as  is  explained  in  more  detail 
below. 

This  option  also  would  recognize  the 
existence  of  the  types  of  controls 
mentioned  above  in  connection  with 
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Option  1.  Thus,  if  an  impoimdment  is 
located  at  a  permitted  TSDF,  no  further 
control  would  be  adopted  under  Phase 
IV.  EPA  Regional.  State,  or  Tribal  limits 
which  control  releases  of  specific  UHCs 
from  impoundments  also  would  be 
f»nsidered  controlling  and  so  make 
Phase  IV  controls  unnecessary. 

Ghption  2  provides  flexibility  in 
dealing  with  site-specific  (actors  and 
oost-effective  control  alternatives. 


Facilities  have  the  choice  of  treating  the 
characteristic  wastestream  to  meet  UTS 
before  entering  a  surface  impoundment, 
thus  avoiding  any  management 
standards  enumMated  in  the  option. 
This  option  also  incorporates  alternative 
means  of  compliance  proposed  in  the 
Phase  in  rule,  namely  an  exception  for 
de  minimis  decharacterized 
wastestreams  (i.e.,  prohibited 
.  wastewaters  containing  de  minimis 


amounts  of  UHCs)  and  an  option 
allowing  the  requisite  mass  reduction  of 
hazardous  constituents  to  be  achieved 
by  means  of  pollution  prevention  rather 
than  wastewater  treatment.  For  a 
simplified  guide  to  which  facilities 
would  be  affiacted  by  option  2,  see  the 
following  flow  chart  entitled  Figure  1. 
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For  those  facilities  which  do  not  meet 
the  criteria  to  screen  out  the  low  risk 
situations,  and  are  not  subject  to  other 
federal.  State,  or  Tribal  limits  to  address 
the  UHCs  of  concern,  Option  2  would 
provide  controls  similar  to  those 
currently  applied  to  other  industrial 
wastes.  Air  emissions  would  be  subject 
to  the  substantive  requirements  for 
surface  impoundments  of  RCRA  Subpart 
CC  (59  FR  62896;  December  6, 1994.) 
Leaks  would  necessitate  ground  water 
monitoring  for  UHCs,  and  corrective 
action  would  be  triggered  if  ground 
water  exceeds  levels  of  concern.  Sludges 
would  be  subject  to  UTS  when  removed 
from  the  surface  impoundment.  The 
following  sections  provide  a  more 
detailed  description  of  these  potential 
requirements. 

To  minimize  implementation  burdens 
make  many  of  the  requirements  self- 
implementing,  and  set  minimal 
reporting/recordkeeping  requirements. 
All  of  the  requirements  would  be 
effective  two  years  after  promulgation, 
due  to  a  proposed  national  capacity 
variance  (see  Section  Vm  of  this  nde). 
Under  circiunstances  when  the  air 
emission,  leaks,  or  sludge  control 
equipment  required  to  comply  with  the 
standard  cannot  be  operational  at  an 
existing  facility  by  the  two-year 
deadline,  an  implementation  schedule 
for  installation  of  the  equipment  would 
have  to  be  developed  and  placed  in  the 
facility  operating  records.  In  such  cases, 
the  facility  owner  or  operator  would 
have  to  have  all  controls  in  operation  no 
later  than  48  months  after  the  effective 
date.  Furthermore,  surface 
impoimdments  that  have  stopped 
receiving  decharacterized  wastewaters 
on  or  before  the  date  of  promulgation 
would  not  be  subject  to  any  of  Uie 
requirements  proposed  today.  Surface 
impoimdments  that  stop  receiving 
decharacterized  wastewaters  after  the 
date  of  promulgation  and  on  or  before 
the  date  two  years  after  promulgation 
would  be  subject  only  to  the 
recordkeeping  requirements.  Where 


alternative  non-ROlA  standards  are  set 
by  EPA,  States,  or  Tribes  (e.g.,  CAA 
standards  for  air  emissions),  deferral  to 
standards  means  there  is  no  RCRA 
requirement. 

The  following  sections  describe 
management  standards  the  Agency  is 
considering  for  leaks,  sludges,  and  air 
emissions  from  surface  impoundments 
accepting  decharacterized  wastes.  EPA 
seeks  comment  on  these  standards, 
including  the  possibility  of  adopting 
standards  for  certain  of  the  potential 
problems  and  not  others,  e.g.,  finalizing 
standards  for  leaks  and  air  emission 
control,  but  not  for  sludge  control. 

Additionally,  Option  2  would  apply 
controls  on  air  emissions  for  all  three 
types  of  surface  impoundments  (pre- 
biological,  biological,  and  post- 
biological),  while  limiting  sludge  and 
leak  controls  to  pre-biological  units 
only,  based  on  the  risk  findings.  The 
statute  already  specifies  more  lenient 
regulatory  controls  for  biological  and 
post-biological  treatment 
impoundments.  Section  3005(j)(3) 
exempts  from  minimiun  technology 
requirements  hazardous  waste 
biological  and  post-biological  surfece 
impoundments.  Such  impoundments 
must  in  general  be  performing 
aggressive  biological  treatment  (or 
performing  post-biological  treatment), 
be  in  compliance  with  CWA  permits 
and  with  generally-applicable  ground 
water  monitoring  requirements,  and  be 
achieving  significant  degradation  of 
toxic  pollutants.  This  provision 
recognizes  that  such  treatment 
impoundments  both  perform  an 
important  treatment  function  and  pose 
less  risk  than  other  impoimdment  types. 
Today's  proposal  is  premised  on  similar 
findings.  EPA  seeks  comment  on  all 
combinations  of  applying  the  three 
types  of  controls  (leaks,  sludges,  and  air 
emissions)  to  all  three  types  of 
impoundments. 


3.  Proposed  Management  Standards  for 
Air  Einissions 

a.  Scope.  Option  2  would  extend 
requirements  of  Subpart  CC  regulations 
to  surface  impoundments  in  CWA, 
CWA-equivalent,  or  nonhazardous 
wastewater  treatment  systems  that 
accept  wastes  decharacterized  by 
dilution.  Subpart  CC  rules  would  not 
apply  directly  under  this  option,  since 
that  rule  applies  only  to  units  managing 
hazardous  waste.  §  264.1080(a). 
However,  substantive  requirements, 
borrowed  from  that  rule,  could  apply  to 
surface  impoundments  receiving 
prohibited,  decharacterized  wastes.  The 
specific  standards  in  this  option  would 
be:  general  standards  (264.1082),  waste 
determination  procediues  (§  264.1083), 
surface  impoimdment  unit  standards 
(§  264.1085),  closed-vent  and  control 
device  standards  (§  264.1087), 
inspection  and  monitoring  procedures 
(§  264.1088),  recordkeeping 
requirements  (§  264.1089),  and  reporting 
requirements  (§  264.1090).  The 
provisions  would  only  apply  to  affected 
surface  impoundments  used  to  manage 
decharacterized  wastes  if  the 
decharacterized  waste  (containing  UHCs 
above  UTS  at  the  point  of  generation) 
placed  in  the  unit  is  determined  to  have 
an  average  volatile  organic 
concentration  greater  than  or  equal  to 
100  ppmw  based  on  the  organic 
composition  of  the  waste  at  the  point  of 
generation.  Averaging  periods  of  up  to 
1  year  in  duration  would  be  utilized  for 
each  individual  wastestream.  The  types 
of  requirements  EPA  is  considering  are 
quite  similar  to  those  required  generally 
under  the  CAA  for  control  of  volatile 
organic  hazardous  air  pollutants  (e.g., 
see  the  Hazardous  Organic  NESHAP  (59 
FR  19402,  April  22, 1994)  and  the 
Benzene  Waste  Operations  NESHAP  (58 
FR  3072.  January  7, 1993)).  For  a 
simplified  guide  to  the  management 
standards  for  air  emissions,  see  the 
follow'ing  flow  chart  entitled  Figure  2. 
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b.  Applicability.  For  each  surface 
impoundment  identified  in  today's  rule 
to  which  the  extended  subpart  (X 
requirements  apply,  the  owner  or 
operator  would  be  required  to  use  the 
air  emission  controls  specified  herein 
except  when  the  decharacterized  waste 
placed  in  the  surface  impoundment 
meets  certain  conditions. 

(i.)  Volatile  organic  concentration 
exemption.  Under  this  option,  a  surface 
impoundment  accepting 
decharacterized  waste  would  not  be 
considered  to  engage  in  impermissible 
transfer  of  untreated  hazardous 
constituents  to  the  ambient  air  if  all  the 
prohibited  waste  (i.e.,  the 
decharacterized  waste)  placed  in  the 
impoundment  is  determined  to  have  an 
average  volatile  organic  concentration 
less  than  100  ppmw  based  on  the 
organic  composition  of  the  waste  at  the 
point  of  generation.  Establishing  the 
trigger  concentration  of  point  of 
generation,  rather  than  point  of 
placement  in  an  impoundment,  is 
designed  to  prevent  dilution  and 
volatilization  of  organics  in  the  waste. 
59  FR  at  62915.  This  feature  of  the 
option  thus  dovetails  with  the  central 
concern  of  the  D.C.  Circuit  in  allowing 
dilution  rather  than  destruction/removal 
via  treatment  for  hazardous 
constituents. 

(ii.)  Treated  hazardous  waste 
exemption.  Under  this  option,  each 
aSected  siu-face  impoundment  that 
manages  a  characteristic  waste  that  has 
been  decharacterized  by  dilution  but 
contains  UHCs  above  UTS  and  has  an 
average  volatile  organic  concentration 
equal  to  or  greater  than  100  ppmw,  as 
determined  by  the  procedures  found  in 
S  264.1083,  is  required  to  be  managed  in 
accordance  with  the  applicable  Subpart 
CC  requirements.  See  §  264.1085. 
Realizing  that  many  organic  UHCs  likely 
to  be  present  in  characteristic  waste 
being  treated  in  a  surface  impoundment 
are  also  VOCs,  and  because  the  Agency 
wishes  to  be  consistent  with  other  air 
regulations  and  therefore  necessitate 
control,  the  Agency  believes  that  total 
VOCs  is  an  appropriate  measure  for 
determining  when  potential  releases 
through  air  emissions  would  be 
excessive.  976  F.2d  at  17.  The  owner  or 
operator  would  install  and  operate  the 
specified  air  emission  controls  on  every 
affected  unit  used  in  the  waste 
management  sequence  from  the  point  of 
generation  (as  it  applies  to  the  specific 
prohibited  wastestream)  through  the 
point  where  the  organics  in  the  waste 
are  removed  or  destroyed  in  accordance 
with  §  264.1082.  If  the  decharacterized 
wastestream  is  not  treated  to  meet  these 
requirements,  then  all  siuface 
impoundments  at  the  facility  used  in 


the  waste  management  sequence  for  this 
decharacterized  waste  would  be 
required  to  use  the  air  emissions 
controls  specified  in  the  extended 
subpart  CC  surface  impoundment 
standards. 

The  extended  subpart  CC  standard 
would  thus  provide  owners  or  operators 
of  surface  impoundments  accepting 
decharacterized  wastes  with  several 
alternatives  for  determining  when 
wastes  have  already  been  treated 
sufficiently  so  that  siuface 
impoundments  would  not  have  to  meet 
the  air  emission  control  requirements. 
Put  another  way,  the  organic  component 
of  the  prohibited  wastes  would  be  fully 
treated  before  land  disposal  and  so  the 
impoundment  would  not  be  subject  to 
control.  Types  of  treatment  processes 
that  would  obviate  the  need  for  further 
control  are  {m  organic  destruction, 
biological  degradation,  or  organic 
removal  process  that  reduces  the 
organic  content  of  the  decharacterized 
waste  and  is  designed  and  operated  in 
accordance  with  certain  conditions 
specified  in  the  rule,  or  combustion  in 
an  incinerator,  boiler  or  industrial 
furnace. 

The  requirements  for  a  destruction, 
biological  degradation,  or  removal 
process  that  reduces  the  organic  content 
of  the  waste  are  specified  in  the 
extended  Subpart  CC  rule  as  follows: 

(1)  It  must  reduce  the  volatile  organic 
concentration  of  the  waste  to  meet  a  site- 
specific  treatment  process  exit  concentration 
limit  determined  by  an  equation  (specified  in 
the  rule)  that  accounts  for  the  portion  of  the 
reduction  due  to  dilution;  or 

(2)  It  must  be  a  single  process  that  achieves 
an  organic  reduction  efficiency  of  95  percent 
or  greater  on  a  mass  basis,  and  reduces  the 
average  volatile  organic  concentration  of  the 
wastestream  exiting  the  process  to  a  level  less 
than  50  ppmw;  or 

(3)  It  must  be  a  biological  process  that 
either  (a)  achieves  an  organic  reduction 
efficiency  equal  to  or  greater  than  95  percent, 
and  achieves  an  organic  biodegradation 
efficiency  for  the  process  equal  to  or  greater 
than  95  percent,  or  (b)  achieves  a  total  actual 
organic  mass  biodegradation  rate  for  all 
decharacterized  wastes  treated  by  the  process 
equal  to  or  greater  than  the  required  organic 
mass  removal  rate  for  the  process. 

c.  Surface  impoundment  management 
standards.  If  the  prohibited, 
decharacterized  wastes  are  not 
pretreated,  the  requirements  under  the 
subpart  CC  standards  for  surface 
impoundment  air  emission  control 
equipment  sp)ecify  that  the  owner  or 
operator  install  and  operate  on  each 
affected  siuface  impoundment  a  cover 
(an  air  supported  structiu*  or  cover)  that 
is  vented  through  a  closed-vent  system 
to  a  control  device  meeting  the 
requirements  specified  in  264.1085(d). 


As  an  alternative,  an  owner  or  operator 
may  place  the  waste  in  a  surface 
impoundment  equipped  with  a  floating 
membrane  cover  meeting  the 
requirements  specified  in  264.1085(e). 

a.  Closed-vent  system  and  control 
device  requirements.  Since  emissions 
from  impoundments  would  be  captured 
and  vented,  this  option  contains 
provisions  to  assure  that  the  vented 
emissions  are  treated  properly  before 
release.  See  976  F.2d  at  17.  The  subpart 
CC  standards,  which  would  be  utilized 
under  this  option,  require  that  each 
control  device  achieve  at  least  a  95 
percent  reduction  in  the  total  organic 
content  of  the  vapor  stream  vented  to 
the  device  or,  in  the  case  of  an  enclosed 
combustion  device,  a  reduction  of  the 
total  organic  content  of  the  vapor  stream 
to  a  level  less  than  or  equal  to  20  ppmw 
on  a  dry  basis  corrected  to  3  percent 
oxygen.  These  requirements  are 
generally  the  same  as  those  used  in  EPA 
air  rules.  See  59  FR  19402  and  59  FR 
62896. 

e.  Inspection  and  monitoring.  To 
ensure  that  emission  control  equipment 
is  properly  operated  and  maintained, 
the  extended  subpart  CC  standards 
would  require  the  owner  and  operator  to 
visually  inspect  certain  emission  control 
equipment  items  semiannually.  For 
example,  emission  control  equipment 
covers  on  surface  impoundments  would 
be  checked  semiaimually  by  facility 
employees  to  ensure  that  (1)  equipment 
is  being  used  properly  (e.g.,  covers  are 
closed  and  latched  except  when  an 
opening  must  be  used  to  add,  remove, 
inspect,  or  sample  the  waste  in  the 
surface  impoundment  or  to  inspect, 
maintain,  replace,  or  repair  equipment 
located  inside  the  surface  impoundment 
or  to  vent  gases  or  vapors  from  the 
surface  impoundment)  and  (2) 
equipment  is  being  maintained  in  good 
condition  (e.g.,  no  visible  holes,  gaps, 
tears,  or  splits  have  developed  in 
covers). 

Continuous  monitoring  of  control 
device  operation  is  required  under  the 
subpart  CC  standards.  This  involves  the 
use  of  automated  instrumentation  to 
measure  critical  operating  parameters 
that  indicate  whether  the  control  device 
is  operating  correctly  or  is 
malfunctioning.  Semiannual  leak 
detection  monitoring  using  Method  21 
under  40  CFR  part  60.  appendix  A,  is 
required  for  certain  cover  components 
to  ensure  gaskets  and  seals  are  in  good 
condition  and  for  closed-vent  systems  to 
ensure  all  fittings  remain  leak-tight.  In 
addition,  each  closed-vent  system  must 
be  monitored  for  leaks  using  Method  21 
at  least  once  per  year. 

The  extended  subpart  CC  standards 
would  require  that  the  ovtmer  or 
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operator  repair  a  cover  fitting  found  to 
be  leaking  within  15  days  of  detection. 
Repair  of  control  equipment  on  a 
surface  impoimdment  may  be  delayed 
beyond  15  calendar  days  under  certain 
circumstances.  To  delay  repair,  the 
owner  or  operator  would  have  to 
docxmient  that  the  repair  cannot  be 
completed  without  emptying  the 
contents  of  the  unit  and  also  that 
removing  the  unit  firom  service  would 
result  in  the  unscheduled  cessation  of 
production  from  the  process  unit  or 
operation  of  the  waste  management  unit 
that  is  generating  the  decharacterized 
waste.  Repair  of  this  control  equipment 
would  have  to  be  completed  the  next 
time  the  process  imit  or  waste 
management  unit  is  generating  the 
decharacterized  waste  managed  in  the 
surface  impoundment  is  shut  down. 

/.  Recorakeeping  requirements.  The 
extended  requirements  of  the  subpart 
CC  standards  would  require  the  owner 
or  operator  to  record  certain  information 
in  the  on-site  facility  operating  logs  or 
files.  This  information  is  to  be  readily 
available  for  review  by  authorized 
representatives  of  the  EPA.  Consistent 
with  40  CFR  264.73  and  40  CFR  265.73. 
the  rule  requires  that  air  emission 
control  equipment  design  records  and 
certain  other  records  be  maintained  in 
the  facility  operating  record  until 
facility  closure.  Records  and  results  of 
waste  determinations,  inspections,  and 
monitoring  are  required  to  be  kept  for  at 
least  three  years  from  the  date  of  entry. 

The  information  to  be  collected  and 
recorded  includes:  the  results  of  all 
waste  determinations  such  as  of  volatile 
organic  concentrations  at  the  point  of 
waste  generation  and  organic  vapor 
pressiu«;  design  specifications  for 
closed-vent  systems  and  control  devices 
and  certain  control  equipment;  emission 
control  equipment  inspection  and 
monitoring  results;  Methods  27  test 
results;  control  device  exceedances  and 
actions  taken  to  remedy  them;  leak 
repairs;  management  of  carbon  removed 
from  carbon  adsorption  systems; 
identification  of  incinerators,  boilers,  or 
industrial  furnaces  used  to  treat 
decharacterized  waste  in  accordance 
with  the  general  requirements  of  the 
rule;  dociunentation  for  biological 
wastewater  treatment  units  using  air 
emission  controls  in  accordance  with 
the  rule  requirements;  and  identification 
of  equipment  fittings  designated  as 
imsafe  or  difficult  to  monitor  or  inspect. 

g.  Reporting  requirements.  The 
extended  requirements  of  subpart  CC 
standards  would  require  an  owner  or 
operator  to  submit  reports  to  the  EPA 
only  when  circumstances  occur  at  the 
facility  resulting  in  noncompliance  with 
certain  provisions  of  the  rule.  Each 


report  required  under  the  extended 
subpart  OC  standards  would  be 
submitted  to  the  EPA  Regional  office 
having  jurisdiction  for  that  particular 
location.  The  report  would  be  signed 
and  dated  by  an  authorized 
representative  of  the  facility  owner  or 
operator. 

An  owner  or  operator  subject  to  the 
extended  requirements  of  40  CFR  264 
subpart  CC  would  have  to  report  to  the 
EPA  all  circiunstances  resulting  in 
placement  of  a  decharacterized  waste  in 
a  surface  impoundment  subject  to  the 
proposed  rule  and  not  using  air 
emission  controls  required  by  the  rule 
when  either  of  the  folloMdng  conditions 
occur.  (1)  The  characteristic  waste  has  a 
volatile  organic  concentration  equal  to 
or  greater  than  100  ppmw  as  determined 
on  a  mass-weighted  average  basis  at  the 
point  of  waste  origination,  or  (2)  the 
process  used  to  treat  the  characteristic 
waste  fails  to  meet  the  applicable 
conditions  specified  in  the  rule.  The 
owner  or  operator  would  have  to  submit 
a  written  report  within  15  calendar  days 
of  the  time  that  the  owner  or  operator 
becomes  aware  of  the  circumstance. 

An  owner  or  operator  subject  to  the 
extended  requirements  of  40  CFR  part 
264,  subpart  CC  and  using  a  con&ol 
device  in  accordance  with  the 
requirements  of  the  rule  would  be 
required  to  submit  a  semiaimual  written 
report  to  the  EPA.  This  report  would 
describe  each  occiurence  diuing  the 
previous  6-month  period  when  a  control 
device  is  operated  continuously  for  24 
hours  or  longer  in  noncompliance  with 
the  applicable  operating  values  defined 
in  40  CFR  264.1035(c)(4)  or  when  a  flare 
is  operated  with  visible  emissions  as 
defined  in  40  CFR  264.1033(d).  An 
owner  or  operator  would  not  be 
required  to  submit  this  report  for  a  6- 
month  period  during  which  all  control 
devices  at  a  facility  subject  to  the 
extended  subpart  CC  standards  are 
operated  by  the  owner  or  operator  so 
that  during  no  period  of  24  hoiu^  or 
longer  did  a  control  device  operate 
continuously  in  noncompliance  with 
the  applicable  operating  values  defined 
in  the  rule. 

4.  Proposed  Management  Standards  for 
Leaks 

a.  Scope.  If  siu^ce  impoimdments 
receiving  decharacterized  wastes  (i.e., 
prohibited  wastes)  are  leaking 
excessively,  arguably  disposal  of 
imtreated  UHCs  is  occiuring  at  a  level 
which  invalidates  the  treatment 
function  of  the  impoundment  (i.e., 
which  constitutes  an  impermissible 
cross-media  transfer  of  hazardous 
constituents.  978  F.2d  at  17.).  In 
addressing  this  possibility,  this  option 


presents  facilities  with  a  sequence  of 
monitoring,  detection,  and  correction 
mechanisms  to  assure  that 
impoundments  do  not  leak  UHCs  at 
these  levels,  and  thus  allows  continued 
use  of  the  impoundment  as  part  of  a 
system  achieving  RCRA-equivalent 
treatment.  Thus,  facilities  choosing  to 
adopt  the  groimd  water  protection 
approach  set  out  below  could  continue 
to  use  impoundments  to  treat 
decharacterized  wastewaters. 

An  alternative  to  adopting  a  ground 
water  protection  program  is  to  treat 
decharacterized  wastes  before  they 
reach  the  impoundment,  to  segregate 
them  altogether,  or  to  retrofit  the 
impoundment  so  that  it  meets  section 
3005(j)(ll)  minimum  technology 
requirements.  These  options  remain 
available  at  any  time  to  a  facility,  so  that 
a  facility  would  not  be  locked  in  to  the 
ground  water  protection  alternative  if  it 
wishes  to  pursue  alternative  means  of 
compliance.  There  is  a  caveat,  however. 
If  a  facility  chooses  to  comply  with  the 
ground  water  protection  alternative  and 
later  detects  impermissible  levels  of 
contamination  in  the  ground  water  at 
the  well  sites,  the  contamination  would 
still  have  to  be  remediated  as  set  out  in 
this  proposed  rule,  even  if  the  facility 
begins  to  divert  or  pretreat  the 
prohibited  characteristic  wastestream  at 
that  time.  The  logic  for  this  is  that  there 
would  have  been  documented  disposal 
of  prohibited  wastes  not  treated  to  meet 
LDR  standards.  In  such  circiunstances, 
the  Agency  has  available  to  it  the 
remedy  that  the  illegally  disposed  waste 
must  be  retrieved  and  properly 
managed.  (See  U.S.  v.  Structural  Metals, 
Inc.  Civil  Action  No.  SA— 91— CA— 201 
(W.D.  TX  May  27, 1992)— a  consent 
decree  requiring  that  3600  tons  of 
illegally  disposed  hazardous  waste  be 
removed  from  a  landfill  and  properly 
treated  before  being  disposed.) 

Option  2  would  adopt,  with 
modifications,  certain  sections  of  the 
Municipal  Solid  Waste  Landfill  rule 
(referred  to  herein  as  the  MSWLF  rule) 
at  40  CFR  Part  258  Subpart  E,  for  the 
control  of  leaks  and  the  application  of 
corrective  action  to  the  following 
affected  units:  surface  impoundments  in 
CWA,  CWA-equivalent,  or 
nonhazardous  wastewater  treatment 
systems  that  accept  wastes 
decharacterized  by  dilution.  The 
specific  standards  in  this  option  include 
portions  of  groimd  water  monitoring 
systems  (§  258.51);  groimd  water 
sampling  and  analysis  requirements 
(§  258.53);  assessment  monitoring 
program  (§  258.55);  assessment  of 
corrective  action  measures  (§  258.56); 
selection  of  remedy  (§  258.57); 
implementation  of  the  corrective  action 
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program  (§  258.58).  For  a  simplified 
guide  to  applicability  criteria  and 
management  standards  for  leaks,  see 
Figures. 
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b.  Applicability.  The  proposed 
management  standards  for  leaks  would 
only  apply  to  owners  and  operators  of 
facilities  Uiat  generate  characteristic 
wastes  that  at  the  point  of  generation ' 
(and  prior  to  decharacterization)  contain 
UHCs  at  concentrations  that  are  greater 
than  UTS  levels.  The  UHCs  that  are 
present  at  greater  than  UTS  are  known 
as  "regulated  constituents."  Only  these 
regulated  constituents  must  be 
considered  in  complying  with  the 
management  standards  for  leaks.  UHCs 

f)resent  in  a  characteristic  waste  at 
evels  less  than  or  equal  to  UTS  are  not 
subject  to  the  proposed  management 
standards  for  leaks.  If  these 
decharacterized  wastes  are  discharged 
to  a  surface  impoimdment  that  meets 
the  substantive  minimum  technology 
requirements  of  40  CFR  268.4,  the  Phase 
rv  leak  requirements  would  not  apply. 
The  Agency's  primary  concern  with 
regard  to  leaks  firora  these  surface 
impoundments  is  the  potential  for 
regulated  constituents  to  migrate  to  the 
groimd  water  in  significant 
concentrations.  The  most  direct  method 
available  for  assessing  the  presence  of 
regulated  constituents  in  the  ground 
water  is  groundwater  monitoring. 
However,  the  Agency  believes  it  would 
be  overly  burdensome  and  unnecessary 
to  achieve  the  rule's  intended  piuposes 
to  require  every  surface  impoundment 
that  manages  decharacterized  wastes  to 
install  ground  water  monitoring  wells. 
As  a  result,  the  Agency  is  proposing  that 
regulated  constituents  for  which  an 
MCL  has  been  promulgated  imder 
section  1412  of  the  Safe  Drinking  Water 
Act  (SDWA),  codified  under  40  CFR 
part  141,  must  be  present  at 
concentrations  in  the  surface 
impoundment  wastewaters  that  meet  or 
exceed  10  times  the  MCL  before  groimd 
water  monitoring  is  warranted.  Thus,  if 
the  MCL  for  a  hazardous  constituent  is 
1  mg/1  and  the  hazardous  constituent  is 
present  in  surface  impoundment 
wastewaters  at  less  than  10  mg/1,  no 
groundwater  monitoring  would  be 
required.  The  Agency  believes  that  the 
use  of  MCLs  as  a  trigger  level  for  ground 
water  monitoring  is  appropriate  because 
MCLs  are  a  reasonable  benchmark  of 
risk  posed  to  human  health  from  a 
drinking  water  source.  By  using  a  trigger 
of  10  times  the  MCL,  the  Agency  is 
taking  into  account  the  reasonable 
dilution  and  attenuation  that  would 
occur  as  constituents  migrate  in  the 
substrate.  This  trigger  level  corresponds 
to  the  dilution  and  attenuation  factor 
(DAF)  of  10  {at  the  point  of  release  to 
the  aquifer)  currently  imder 
consideration  for  the  Hazardous  Waste 
dentification  Rule  (HWIR)  proposal. 


For  UHCs  that  do  not  have  MCLs,  the 
Agency  is  proposing  the  following 
approach.  In  the  absence  of  an  MCL,  the 
state  or  tribal  risk-based  niunber  (i.e.,  10 
times  the  state  or  tribal  ground  water 
protection  niunber)  would  be  used  for 
the  regulated  constituent  (see  40  CFR 
258.55(i)).  In  the  absence  of  both  an 
MCL  and  state  or  tribal  risk-based 
number,  the  UTS  level— the  directly 
RCRA-equivalent  level— would  be  used 
for  the  regulated  constituent. 

c.  Surface  impoundment  management 
standards.  The  Agency  is  proposing  to 
use  annual  sampling  of  the  wastewaters 
in  the  surface  impoundment  to 
determine  if  regulated  constituents  are 
present  at  concentrations  that  exceed 
the  trigger  level.  Sampling  and  analysis 
need  only  be  conducted  for  those 
regulated  constituents  identified  in  the 
characteristic  waste  at  the  point  of 
generation.  If  a  new  decharacterized 
wastewater  is  accepted  by  the  surface 
impoundment,  then  the  owner  or 
operator  would  be  required  to 
characterize  the  new  decharacterized 
wastewater  at  point  of  generation  to 
identify  additional  regulated 
constituents  prior  to  the  next  annual 
sampling  date.  Annual  semipUng  must 
be  continued  for  as  long  as  the  unit  is 
receiving  decharacterized  wastes. 
Sampling  and  analysis  is  discussed  in 
further  detail  in  the  technical  support 
document  entitled,  "Technical  Support 
Document  for  Leaks,  Sludges,  and  Air 
Emissions— Phase  IV." 

To  determine  if  a  trigger  level  has 
been  exceeded,  the  owner  or  operator 
would  calculate  an  annualized  average 
concentration  for  each  regulated 
constituent  identified.  This  annualized 
average  will  account  for  process 
fluctuations  and  process  upsets  and 
would  appropriately  represent  the 
wastewaters  in  the  surface 
impoundment.  At  a  minimum,  the 
owner  or  operator  would  be  required  to 
include  at  least  four  sampling  events 
(i.e.  quarterly),  and  a  minimum  of  four 
independent  samples  from  each 
sampling  event.  (See  "Technical 
Support  Document — Options  for 
Management  Standards  for  Leaks, 
Sludges,  and  Air  Emissions  From 
Surface  Impoundments  Accepting 
Decharacterized  Wastes"  in  the  RCRA 
docket  for  more  information  on 
sampling.) 

d.  Ground  water  and  corrective  action 
management  standards.  EPA  is 
proposing  that  the  ground  water 
monitoring  and  corrective  action 
regulations  for  municipal  solid  waste 
landfills  (MSWLFs)  under  the  Subtitle  D 
program  (Solid  Waste  Disposal  Facility 
Criteria.  56  FR  50978,  October  9. 1991) 
be  adopted  with  minor  modifications  for 


the  monitoring  and  remediation  of 
surface  impoundments  subject  to 
today's  proposed  rulemaking.  EPA 
believes  that  the  ground  water 
monitoring  and  corrective  action 
standards  in  the  MSWLF  rule,  as 
modified  in  today's  rule,  are  appropriate 
and  protective  for  the  surface 
impoundments  subject  to  today's 
rulemaking.  Thus,  under  this  option,  an 
impoundment  choosing  to  operate  with 
these  measures  would  be  considered  a 
treatment  impoundment  not  engaging  in 
permanent  disposal  of  waste.  Put 
another  way,  the  impoundment  could 
be  part  of  a  treatment  process  that  can 
perform  LDR-equivalent  treatment.  EPA 
is  not,  however,  intending  that  the 
approach  outlined  in  today's  proposed 
rule  is  necessarily  appropriate  for  other 
industrial  solid  waste  management 
units. 

Many  states  have  ground  water 
protection  programs  that  include  ground 
water  monitoring  and  corrective  action 
that  may  apply  to  the  types  of  units  that 
EPA  is  covering  in  today's  proposal.  To 
the  extent  that  state  programs  require 
ground  water  monitoring  and  corrective 
action  that  include  the  UTS  constituents 
of  concern  (or  can  be  modified  to  cover 
those  constituents)  and  are  substantially 
similar  to  today's  proposal  (i.e., 
frequency  of  monitoring,  requirements 
regarding  ground  water  monitoring 
wells),  EPA  would  defer  to  those  State 
and  Tribal  Programs.  The  owner/ 
operator  would  have  to  demonstrate  that 
there  exists  a  State  or  Tribe  numerical 
limit  for  each  regulated  constituent  and 
document  that  in  their  operating 
records.  For  those  constituents  not 
covered  by  State  or  Tribal  limits,  today's 
rule  would  apply.  Further,  facilities 
affected  by  today's  rulemaking  that  have 
existing  ground  water  monitoring  and 
corrective  action  programs  that  are  not 
required  by  State  or  federal  government 
may  be  able  to  continue  those  programs 
in  lieu  of  the  regulations  proposed  here. 

(i)  MSWLF  rute.  Under  this  option, 
EPA  is  proposing  to  adopt  some,  but  not 
all  provisions  of  the  MSWLF 
regulations,  which  are  promulgated 
under  40  CFR  Parts  257  and  258.  The 
sections  of  Part  258  that  EPA  would 
adopt  with  minor  modifications  are  in 
Subpart  E:  Ground  Water  Monitoring 
and  Corrective  Action.  These  are: 
Ground  Water  Monitoring  Systems 
(§  258.51);  Ground  Water  Sampling  and 
Analysis  Requirements  (§  258.53); 
Assessment  Monitoring  Program 
(§  258.55);  Assessment  of  Corrective 
Measures  (§  258.56);  Selection  of 
Remedy  (§258.57);  and  Implementation 
of  the  Corrective  Action  Program 
(§  258.58).  The  section  in  Subpart  E  not 
being  considered  in  today's  rule  is 
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section  §  258.54.  which  requires  a 
groiind  water  monitoring  detection 
program.  General  descriptions  of  the 
sections  and  changes  that  EPA  is 
proposing  for  adoption  in  today's  rule 
are  provided  below  and  under  the 
following  section  titled  "Specific 
Requirements". 

Self-Implementing  Provisions 

The  MSWLF  regulations  are 
structured  to  be  either  self-implemented 
by  an  owner  or  operator  or  implemented 
in  "approved  states"  through  approval 
and  interaction  with  state  regulatory 
agencies.  The  MSWLF  rule  was 
designed  so  that  states  with  federally 
approved  programs  could  define  ground 
water  protection  and  corrective  action 
programs  for  individual  MSWLFs  that 
accounted  for  site-specific  factors. 

In  referencing  the  MSWLF  rule  fc»' 
ground  water  monitoring  and  ccHrective 
action  activities  for  surface 
impoundments  under  today's  rule,  the 
Agenby  is  prt^iosing  to  adopt  only  those 
provisions  that  are  self-implementing 
EPA  would  modify  the  applicability  of 
the  MSWLF  rule  sudi  that  any 
provisions  that  require  state  approval 
would  not  apply.  EPA  is  aware, 
however,  that  tame  of  the  site-specific 
provisions  in  the  MSWLF  rule  that 
would  not  be  available  under  today's 
{Moposed  rule  might  be  reasonable 
approadies  for  monitoring  surface 
impoundmoits.  For  example. 
S  Z58.51(b)  allows  the  director  of  an 
approved  state  to  approve  a  multi-unit 
ground-water  monitoring  system,  rather 
than  require  separate  groimd  water 
monitwing  systems  for  each  unit.'  At 
some  fedlities  subject  to  today's  rule 
with  closely  spaced  surface 
impoundments,  multi-unit  monitoring 
may  be  protective  and  less  expensive  to 
inAall  aind  monitor.  EPA  seeks  comment 
on  whether  the  multi-unit  provision  and 
any  other  site-specific  provisions  in  the 
MSWLF  rule  that  would  not  be  available 
diould  be  allowed  to  be  self- 
implemented  by  fadtities  subject  to 


■  Th*  nmiii-uiiit  (jntHn  miMi  be  M  protacdT*  of 
hnmn  baikh  and  thctnTiiaomaBt  •■  iodhridnal 
manharing  tyttan*.  humi  oa  fKton  indudii^  the 
numbar.  tpacing,  and  oriaatation  of  tha  unit*,  tba 
hjFdiufaokigic  aatting.  tita  hiatory,  anginaaring 
daaign  of  tha  unit*,  and  typa  of  waata  acoaptod  in 
tha  unita.  In  addition  to  approval  of  tha  muki-unii 
ajrataoi.  1 2Se.Sl(d)  taqniiaa  thai  the  number, 
tptrinj,  and  daptha  of  monitoring  tyatamamutf  ba 
oartUiod  bjp  a  "qnaliflad  ground  water  sdanUat"  or 
bjr  tha  diractor  of  an  appcored  sute.  In  today'a 
rulemaking,  oartification  by  tha  qualified  ground 
Waaler  adentiat  would  ba  required,  rather  thm 
approval  by  tha  atale.  In  the  afaaenoe  of  atate 
approval,  ihia  certification  would  help  enaure  that 
a  protective  muhi-onit  monitoring  syatem  waa 
inatallad  (independent  certification  of  pertain 
ptMind  water  monitoring  and  conective  proviaiana 
ia  dlacuaaed  farther  below). 


ground-watOT  monitoring  and  corrective 
action  under  the  Phase  IV  rulemaking. 

Certification  of  a  Self-Implementing 
Program 

In  the  MSWLF  rule,  the  Agency  stated 
that  independent  party  review  and 
certification  of  certain  self-implemented 
programs  or  demonstrations  required  by 
the  rule  is  necessaiv  to  ensure  technital 
adequacy  of  critical  ground  water 
monitoring  and  corrective  action 
milestones.  Four  provisicms  adopted 
bom  the  MSWLF  rule  require 
certification  by  an  independent 
"qualified  ground  vnter  scientist":  (1) 
Ntunber.  spacing  and  depths  of 
menitoiing  systems  (§  258.51(d));  (2) 
determination  that  contamination  was 
caused  by  another  source  or  that  a 
statistically  significant  increase  resulted 
fiom  an  error  in  sampling  analysis  or 
evaluation  ($  258.55(h)(2));  (3) 
determination  that  compliance  with  a 
remedy  requirement  is  not  tedinically 
{wacticable  (S258.58(cMl)):  and  (4) 
OMnpletion  of  remedy  ($  258.58(f)). 

The  Agency  defined  a  "qualified 
ground  water  adentist"  at  §  258.50  and 
discnssed  the  retovant  background  and 
experience  needed  far  these 
professionals  to  cntify  ground  water 
monitoring  and  corrective  action 
reouiieaiients  in  the  MSWLF  rule.  This 
dennitioD  is  also  imimulgBted  under 
§  260.10  for  certain  ground  water 
mooitoring.  but  not  corrective  action. 
oertificatitHU  under  the  hazardous  waste 
progrun.  faidividuals  who  qualify  to 
certify  ground  water  regulatory 
milestones  under  either  the  Subtitle  D 
or  C  programs  would  also  qualify  to 
certify  this  grc^ond  water  requirements 
adopted  under  today's  rulemaking. 
Owners  <h-  operators  of  surface 
impoundmrats  that  undeigo  conective 
acticm  under  today's  rulemaking  should 
ensure  that  any  "qualified  ground-water 
sdentista"  working  in  the  Subtitle  C 
program  are  qualified  to  certify 
conective  action  requirements  in 
addition  to  ground  water  numitoring 
requirements. 

(ii)  Ground  water  monitoring. 
Installing  a  ground  water  monitoring 
system.  Fot  today's  proposed  rule.  Q>A 
would  require  within  one  year  of 
triggning  ground  watOT  monitoring  (that 
is,  wdim  a  regulated  constituent  is 
detected  at  levels  above  regulatmy 
concern  in  the  surface  impoundment), 
the  owner/operator  must  install  a 
ground  water  monitoring  system  and 
begin  monitoring  those  wells  for  all 
regulated  constituents.  The  Agency 
buieves  that  it  is  appropriate  to  monitor 
for  all  the  regulated  omstituents  in  the 
wells  for  the  follo«inng  reasons:  (1) 
There  will  no  longer  be  any  type  of 


monitoring  conducted  in  the  sivface 
impoundment  (as  long  as  the  chemical 
composition  of  the  waste  remains  the 
same  at  the  point  of  generation);  (2) 
monitoring  of  all  regulated  constituents 
is  similar  to  the  requirements 
established  imder  the  MSWLF  rule 
where  analysis  of  a  number  of 
constituents  is  required  to  determine  the 
severity  of  a  leak;  and  (3)  it  is  essential 
to  acciuetely  charactnize  the  chemical 
comfKtsition  of  a  ground  water  release 
in  order  to  aid  in  the  corrective  action 
plan,  if  necessary.  EPA  behoves  that 
allowing  one  year  will  enisle  owner/ 
operators  sufficient  time  to  properly 
charaderize  their  site  and  install  ground 
water  monitoring  wells  that  will  meet 
the  performance  standards  of  258 
Subpart  E.  EPA  is  aware  that  many  sites 
with  less  cmnplex  hydrogeology  and 
few  imits  may  not  need  me  entire  year 
to  install  their  systems  and  commence 
monitoring  Facilities  writh  existing 
monitoring  systems  that  meet  the 
applicable  perfomance  standards  of 
Subpart  E,  Part  256  ground  water 
monitoring  systems  will  be  required  to 
begin  monitoring  for  the  UTS 
OMistituents  regulated  imder  today's 
rule  at  the  next  planned  monitoring 
period  under  existing  monitoring 
programs,  or  within  one  yeer. 

EstaMishing  a  Ground  Water  Monitoring 
Program 

The  ground  water  mtMitcMing  program 
in  today's  proposed  rule  focuses  an  a 
different  set  of  OMistituents  thui  those 
in  the  MSWLF  rule.  Owners  at 
operators  sul^ect  to  today's  rule  are 
required  to  sample  waste  water  in  the 
affected  surface  impoundments  to 
determine  if  they  have  to  install  ground 
watOT  monitoring  systems.  If  ground 
water  monitoring  is  triggered,  owners  or 
opoetors  are  required  to  undertake  a 
mcmitoring  program  under  §  258.55  of 
the  MSWLF  rule  to  monitor  for  only 
those  UHCs  that  are  present  in  the 
decharacterized  waste  prior  to  its 
dilution  and  disposal  in  the  surface 
impoundment  tieetment  system. 

The  ground  water  monitoring  system 
must  include  a  sufBdent  number  of 
wells  at  the  appropriate  locati(m  and 
depth  to  determine  backgroimd  level 
and  the  qtiaUfy  of  the  ground  water  at 
the  relative  point  of  compliance.  The 
relative  point  of  compliance  is  required 
to  be  less  than  at  equal  to  150  m  from 
the  waste  management  unit  boundary 
located  on  land  owned  by  the  facility. 
The  MSWLF  rule  allowed  for  Uie 
director  of  an  approved  state  to 
determine  an  alternative  boundary. 
Today's  rule  is  not  allowing  an 
alternative  boundary,  but  rather  requires 
the  0¥mer/operator  to  select  the  relative 
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point  of  compliance  as  stated  above,  and 
dociunent  this  in  the  fadlity's  records. 

If  statistically  significant  levels  of 
these  constituents  are  detected  above 
the  constituent-spedfic  ground  water 
protection  standards  as  determined  by 
§  258.55(h)  of  the  MSWLF  rule,  the 
owner  or  operator  is  required  to 
undertake  corrective  action  to  bring 
levels  of  the  regulated  constituents  in 
the  ground  water  to  below  the  ground 
water  protection  standards.  In  contrast, 
under  the  MSWLF  detection  monitoring 
regiilations,  which  are  not  being 
considered  under  this  option,  owners  or 
operators  are  required  to  monitor  for  a 
list  of  constituents  fiom  spedfied  Usts 
(see  Appendix  I  to  Part  258). 
Constituents  on  this  list  are  generally 
thought  to  be  present  at  MSWLFs,  have 
physical  and  chemical  properties  that 
cause  them  to  be  early  indicators  of  a 
release  from  a  unit  and  are  easy  and 
inexpensive  to  analyze.  The  MSWLF 
rule  has  provisions  to  modify  the 
detection  monitoring  list  via  the 
overseeing  regulatory  authority  if 
parameters  are  not  reasonably  expected 
to  be  found  in  ground  water  at  the  site. 
In  contrast,  the  UHCs  that  the  owner  or 
operator  is  monitoring  for  under 
proposed  Option  2  may  not  have  fate 
and  transport  charaderistics  that  would 
provide  earliest  indication  of  a  release. 
However.  EPA  does  not  at  this  time 
have  information  to  indicate  whether 
the  Ust  of  indicator  parameters 
monitored  for  under  the  MSWLF 
detection  monitoring  program  are 
present  at  the  surface  impoimdments 
subjed  to  today's  proposed  rule. 
Monitoring  for  constituents  that  are  not 
present  obviously  would  not  provide 
protection  from  releases  of  site-spedfic 
UHCs.  For  these  reasons.  EPA  is  not 
proposing  to  adopt  the  requirement  for 
fadlities  to  monitor  the  ground  water 
imder  the  detection  ground  water 
monitoring  program  spedfied  in  258.54. 
EPA  is.  however,  proposing  to  require 
fadlities  to  directly  implement  a 
program  to  monitor  the  regulated 
constituents  in  the  ground  water. 

Detecting  Releases 

Today's  proposed  rule  also  would 
have  a  different  approach  when  releases 
have  been  deteded.  When  constituents 
are  found  imder  MSWLF  rule  detection 
monitorihg  at  levels  that  trigger  the  next 
phase  of  monitoring  (assessment),  the 
owner/operators  are  required  to  analyze 
the  ground  water  for  a  broad  Ust  of 
constituents  (Appendix  II  to  Part  258  of 
the  MSWLF  rule]  that  may  be  present  to 
better  characterize  the  nature  of  the 
release.  Facilities  that  move  to 
conective  action  generally  are  required 
to  address  all  ground  water 


contamination,  rather  than  a  subset  of 
facility-specific  UHCs.  Today's 
proposed  rule  does  not  require  facilities 
to  scan  for  the  §  258  Appendix  II 
constituents  because  EPA's  authority  is 
limited  to  the  UHCs  in  the  prohibited 
wastes  that  are  required  to  receive 
RCRA-equivalent  treatment.  Rather, 
owner/operators  under  today's  rule 
would  be  required  to  move  diredly  to 
assessment  of  corrective  measures  upon 
detecting  that  releases  are  statistically 
significant. 

Corrective  Action 

If  corrective  action  is  required,  this 
means  that  untreated  UHCs  are  being 
released  to  the  environment  at  an 
excessive  level.  The  impoundment  thus 
is  not  performing  equivalent  treatment. 
An  operator  can.  however,  capture  and 
treat  the  constituents  via  corrective 
action,  which  would  have  the  effed  of 
re-validating  the  surface  impoundments 
treatment  function. 

EPA  is  aware  that  owners  or  operators 
undertaking  corrective  action  under 
today's  proposed  approach  might  de 
facto  remediate  constituents  other  than 
the  regulated  constituents  in  the  ground 
water.  For  example,  a  ground  water 
extraction  system  with  an  air  stripping 
treatment  unit  designed  to  remove  site- 
spedfic  regulated  constituents  could 
also  strip  and  colled  other  VOCs 
present  in  the  ground  water.  Fadlities 
may  also  be  required  to  remediate  all 
ground  water  contamination  under 
other  state  or  federal  actions  or  may 
remediate  additional  contamination 
voluntarily  because  of  concern  over 
liability  associated  with  leaving  ground 
water  partially  contaminated. 

Alternatives  to  Ground  Water 
Monitoring 

EPA  is  aware  tiiat  tiie  MSWLF  rule 
does  not  adequately  allow  for 
alternatives  to  ground  water  monitoring 
when  ground  water  monitoring  is  not 
practicable  or  would  not  deted  early 
releases.  For  example,  some  landfills  are 
located  in  arid  regions  where  depth  to 
ground  water  may  exceed  many 
hundreds  of  feet.  In  such  a  situation, 
ground  water  monitoring  wells  located 
at  the  margin  of  a  unit  might  not 
intercept  a  release,  as  it  might  move 
laterally  as  well  as  vertically  prior  to 
intercepting  the  ground  water  at  great 
depth.  In  addition,  such  wells  would 
not  deted  a  release  until  considerable 
contanunation  has  entered  the 
subsurface.  EPA  is  currentiy  developing 
a  proposed  rule  to  allow  for  alternative 
monitoring  systems  for  remote,  small 
arid  landfills  where  motutoring  of  the 
unsaturated  zone  would  afford  early 
detection  of  releases  before  the  release 


migrates  to  the  ground  water.  EPA  has 
not  induded  a  related  provision  in 
today's  proposed  rule,  because  existing 
information  indicates  that  the  affected 
facilities  are  located  adjacent  to  bodies 
of  water,  where  ground  water  under  the 
facility  would  be  close  to  the  surface.  As 
with  other  groimd  water  monitoring 
programs,  EPA  encourages  owners  or 
operators  to  install  innovative 
monitoring  systems,  such  as  vadose 
zone  monitoring,  in  addition  to  ground 
water  monitoring,  if  those  systems 
would  aid  in  the  early  detection  of 
releases. 

(iii)  Integration  of  option  2  with 
existing  programs.— EPA  is  aware  that 
many  of  the  facilities  that  would  be 
subject  to  the  requirements  of  Option  2 
will  be  undergoing  ground  water 
monitoring  and  corredive  action  under 
existing  state  or  federal  authorities. 
Approximately  one  half  of  the  universe 
of  affected  facilities  will  be  RCRA 
hazardous  waste  treatment,  storage,  or 
disposal  facilities  (TSDFs)  that  are 
permitted  or  operating  under  interim 
status.  As  noted  above,  at  these 
facilities,  the  surface  impoundments 
subjed  to  the  Phase  IV  rule  will  be 
"solid  waste  management  units" 
(SWMUs)  that  are  eligible  for  corrective 
action  under  §  3004(u)  and  (v), 
§  3008(h),  §  7003,  and  otiier  autiiorities. 
such  as  CERCLA  §  106.  These  surface 
impoundments,  as  SWMUs,  may  or  may 
not  be  undertaking  ground  water 
monitoring  or  corrective  action  when 
the  Phase  IV  rule  becomes  effective. 
Similarly,  certain  states  already  require 
ground  water  monitoring  or  corrective 
action  of  surface  impoundments, 
regardless  of  their  status  under  RCRA 
Subtities  C  or  D.  Further,  some  fadlities 
affeded  by  today's  rulemaking  may  be 
conducting  ground  water  monitoring 
and  corrective  action  activities  that  are 
not  required  by  a  State  or  federal 
govenunent. 

As  stated  above,  to  the  extent  that  . 
state  programs  require  ground  water 
monitoring  and  corrective  action  that 
indude  the  UTS  constituents  of  concern 
(or  are  modified  to  cover  those 
constituents)  and  are  substantially 
similar  to  today's  proposal  (i.e., 
frequency  of  monitoring,  requirements 
regarding  ground  water  monitoring 
wells),  EPA  is  deferring  to  those  State 
and  Tribal  programs.  However,  EPA 
anticipates  that  many  of  these  state  or 
federal  corrective  action  ground  water 
monitoring  programs  will  not  require 
monitoring  of  all  of  the  regulated 
constituents  identified  by  fadlities 
subjed  to  today's  rule.  Owners  or 
operatore  could  need  to  modify  existing 
ground  water  monitoring  programs  to 
add  any  UHCs  (and  their  associated 
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ground  water  protection  standards 
under  258.S5(h))  that  are  not  currently 
being  monitored  to  avoid  any  of  the 
potential  Phase  IV  controls. 

EPA  also  seeks  comment  on  a  ground- 
water monitoring  approach  not 
proposed  in  today's  rule.  As  an 
alternative,  facilities  that  are  triggered 
into  ground  water  monitoring  under 
today's  rule  would  be  required  to 
undertake  a  detection  monitoring 
program  under  258.54,  rather  than 
commence  directly  with  an  assessment 
program.  The  purpose  of  a  detection 
monitoring  program  in  the  MSWLF  rule 
is  to  detect  releases  by  monitoring  a  set 
of  constituents  or  parameters  that 
provide  a  reliable  indication  of  ground 
water  contamination.  In  the  MSWLF 
rule,  Appendix  I  to  Part  258  was 
developed  as  a  Ust  of  organic  and 
inorganic  constituents  that  are  likely  to 
be  foimd  in  the  ground  water  if  releases 
occur  from  a  MSWLF.  As  stated  earlier, 
EPA  does  not  believe  that  this  list  is 
appropriate  for  the  facilities  that  are 
subject  to  today's  rulemaking,  as  they  do 
not  have  the  type  and  variety  of  wastes 
that  are  typically  found  in  landfills. 
Under  this  alternate  option,  EPA  would 
not  require  fadtities  under  today's 
rulemaking  to  monitor  for  Appendix  I 
Part  258  parameters  xmder  their 
detection  monitoring  programs.  Instead, 
facilities  would  be  required  to  monitor 
for  indicator  parameters  (such  as 
specific  conductance,  total  organic 
carbon,  or  total  organic  halogen),  waste 
constituents,  or  reaction  products  that 
provide  a  reliable  indication  of  the 
presence  of  hazardous  constituents  in 
ground  water.  If  statistically  significant 
levels  were  detected  above  background 
conditions  of  these  indicator 
parameters,  the  facility  would  be 
required  to  imdertake  assessment 
monitoring,  wherein  the  facility  would 
analyze  for  the  presence  of  UTS 
constituents,  assess  the  potential  for 
o^ite  releases,  and  initiate  an 
assessment  of  corrective  measiues.  This 
approach  would  shift  the  focus  of  the 
initial  groimd  water  monitoring  program 
to  the  detection  of  releases,  rather  than 
the  detection  of  site-specific  UHCs  that 
are  regulated  in  today's  rule.  The 
MSWLF  rule,  under  258.54(1)  and  (2), 
lists  several  factors  to  allow  an  owner  or 
operator  to  deviate  from  the  Api>endix 
I  list  imder  the  approval  of  a  state 
director.  Under  this  alternative 
approach,  facilities  would  establish  an 
alternate  Ust  through  self- 
implementation,  rather  than  by  state 
approval. 

(iv)  Summary  of  specific  requirements 
for  ground  water  monitoring  and 
corrective  action  from  the  MSWLF  rule 
§258.51  ground  water  monitoring 


systems.— This  section  requires  ground 
water  monitoring  systems  (if  constituent 
levels  in  impoimdments  exceed  certain 
levels)  to  meet  certain  requirements  and 
design  specifications.  Systems  are 
required  to  monitor  both  background 
water  quality  and  ground  water  at  the 
point  of  compliance. 

§  258.53    Ground  Water  Sampling 
and  Analysis.  This  section  requires  that 
the  owner/operator  follow  certain 
sampling  and  analysis  procediu'es, 
including  quality  assurance  and  quality 
control,  and  specifies  the  nimiber  of 
samples  taken  and  the  statistical 
procedures  to  be  followed. 

§258.55    Assessment  Monitoring 
Program.  As  discussed  above,  EPA  is 
proposing  to  require  that  owners  or 
operators  that  would  be  compelled  to 
undergo  ground  water  monitoring  under 
today's  rule  bypass  the  MSWLF  rule 
detection  monitoring  program  and 
undertake  assessment  monitoring 
directly.  The  purpose  of  the  assessment 
monitoring  program  in  today's  proposed 
rule  would  be  to  monitor  ground  water 
for  the  presence  of  site-specific 
regulated  constituents  determined  to  be 
present  in  the  decharacterized 
wastestream  at  the  point  of  generation, 
and  to  assess  whether  any  statistically 
significant  releases  need  to  imdergo 
corrective  action.  The  assessment 
monitoring  program  contains 
requirements  for  sample  nimiber  and 
determination  of  background  for 
constituents,  criteria  for  moving  into 
corrective  action  and  additional 
monitoring  requirements  under 
corrective  action.  This  section  also 
requires  the  owner/operator  to  establish 
ground  water  protection  standards  for 
each  of  the  regulated  constituents  as 
follows:  (1)  If  an  MCL  is  available,  the 
MCL  is  the  ground  water  protection 
standard;  (2)  if  there  is  no  MCL,  the 
backgroimd  concentration  is  used  as  the 
ground  water  protection  standard;  and 
(3)  if  the  background  concentration  is 
greater  than  thie  MCL,  the  background 
level  is  the  ground  water  protection 
standard.  The  Agency  believes  that  it 
may  not  be  reasonable  to  require  the 
owner  or  operator  to  reduce  the 
concentrations  of  hazardous 
constituents  below  background.  (See  56 
FR  51087,  October  9, 1991).  Altiiough 
background  levels  are  not  health-based 
standards,  they  are  a  practical 
measurement  of  what  can  be  achieved 
by  remediation  and  today's  proposal 
would  not  preclude  a  State  or  other 
entity  from  requiring  an  owner  or 
operator  to  clean  up  contamination 
below  backgroimd  levels  where  it  is 
warranted.  As  noted  earlier,  specific 
federal  (e.g.,  3004(u)  corrective  action). 


state,  local,  or  tribal  levels  also  could  be 
used  in  lieu  of  these  levels. 

Furthermore,  in  light  of  the  self- 
implementing  nature  of  these  specific 
standards  for  leaks  for  surface 
impoundments,  the  Agency  is  not 
adopting  the  provisions  of  268.55(i) 
which  address  the  site  specific 
protection  standards. 

As  discussed  above,  EPA  will  not 
require  owner/operators  under 
assessment  monitoring  to  scan  the 
ground  water  for  constituents  listed  in 
Appendix  D  to  Part  258.  Instead, 
facilities  will  move  directly  to 
assessment  of  regulated  constituents  as 
required  in  §  258.56  if  statistically 
significant  levels  of  contaminants  are 
found  to  exceed  the  ground  water 
protection  standard.  More  information 
on  the  required  monitoring  program  can 
be  found  in  "Technical  Support 
Document — Options  for  Management 
Standards  for  Leaks,  Sludges,  and  Air 
Emissions  From  Surface  Impoundments 
Accepting  Decharacterized  Wastes"  in 
the  RCRA  Docket. 

§  258.56    Assessment  of  corrective 
measures. — ^Within  90  days  of  finding 
that  any  of  the  regulated  constituents 
have  been  detected  at  a  statistically 
significant  level  exceeding  the  ground 
water  protection  standards,  the  owner/ 
operator  must  undOTtake  an  assessment 
of  corrective  measures  that  addresses 
specified  criteria. 

As  discussed  above,  today's  rule 
would  also  introduce  the  new 
requirement  into  §  258.57  that  once  it  is 
determined  that  corrective  measures  are 
necessary,  the  faciUty  would  be  required 
to  implement  one  of  the  following:  (1) 
cease  discharge  of  the  decharacterized 
wastestream  into  the  siu-face 
impoundment  as  soon  as  is  practical 
(i.e.,  reroute  decharacterized 
wastestream  to  a  tank)  or  (2)  installation 
of  a  double  liner  and  leachate  collection 
system. 

§258.57    Selection  of  remedy.  Based 
on  the  results  of  the  assessment  required 
by  §  258.56,  the  owner/operator  must 
select  a  remedy  that  meets  several 
protectiveness  standards.  This  section 
also  requires  that  the  owner/operator 
consider  several  evaluation  factors 
when  selecting  a  remedy  and  establish 
a  schedule  for  initiating  and  completing 
the  remedial  activities.  This  section  also 
allows  for  no  remediation  under 
enumerated  circumstances,  e.g.,  ground 
water  is  already  contaminated  by 
multiple  sources  and  clean  up  of  release 
would  provide  no  significant  reduction 
of  risk.  The  Agency  has  determined  that 
since  these  remediation  waivers  are  not 
self-implementing,  they  will  not  be 
adopted  as  part  of  this  proposal. 
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1 1  §  258.58    Implementation  of  the 
corrective  action  program.  This  section 
requires  that  once  a  remedy  is  selected, 
the  owner/operator  must  implement  a 
corrective  action  program  that 
demonstrates  compliance  with  the 
ground  water  protection  standards 
established  under  §  258.55.  If  necessary, 
the  owner/operator  must  also  take 
interim  measures  to  protect  human 
health  and  the  environment.  Other 
requirements  in  this  section  include 
implementing  alternative  methods  or 
techniques  for  remediation  if  the 
selected  remedy  is  not  effective,  and 
criteria  for  establishing  when  meeting 
the  ground  water  protection  standard 
cannot  practicably  be  achieved. 

5.  Proposed  Management  Standards  for 
Sludges 


a.  Scope.  Under  Option  2,  the  Agency 
would  require  management  standwls 
for  sludges  from  prebiological  surface 
impoundments  in  CWA.  CWA- 
equivalent,  or  nonhazardous  wastewater 
treatment  systems  that  accept 
decharacterized  wastes,  when  the 
sludges  are  removed  from  the 
impoundments  for  land  disposal 
elsewhere.  Data  available  to  the  Agency 
indicate  that  UHCs  may  be  present  in 
the  decharacterized  wastewaters  and 
may  be  transferred  to  sludges  in  these 
impoundments  at  concentrations  that 
pose  a  threat  to  human  health  and  the 
environment.  The  Agency  has  limited 
data  indicating  biological  or  post- 
biological  surface  impoundment  sludges 
do  not  pose  significant  risks  when 


disposed.  Nor  would  the  Agency  expect 
significant  concentrations  of  hazardous 
constituents  to  be  present.  A  more 
detailed  discussion  of  teday's  proposed 
rule  can  be  fovmd  in  the  technical 
support  document  entitled,  "Technical 
Support  Document  for  Leaks,  Sludges, 
and  Air  Emissions — ^Phase  IV." 

b.  Rationale.  The  approach  for  sludges 
under  this  option  is  conceptually 
similar  to  that  proposed  for  the  ground 
water  and  air  exposure  scenarios.  If 
sludges  contain  hazardous  constituents 
in  excess  of  levels  that  pose  a  risk  to 
human  health  or  the  environment  (see 
976  F.  2d  at  17),  this  form  of  cross- 
media  transfer  of  hazardous  constituents 
could  be  considered  too  excessive  to 
allow  the  impoundment  to  be 
considered  an  equivalent  form  of 
treatment,  unless  the  sludges  were  to  be 
treated  to  remove  that  risk.  Under  this 
option,  the  evaluation  would  be  made  at 
the  time  sludges  are  removed  from  the 
impoundment,  not  while  the  sludges 
remain  within  an  impoundment.  "This  is 
because  EPA  does  not  believe  in-place 
sludges  would  be  a  release  pathway 
separate  from  the  leaks  pathway.  Put 
another  way,  by  controlling  leaks  (as 
explained  in  the  previous  section),  any 
risks  posed  by  sludges  while  in  the 
impoundment  should  be  accounted  for. 
Consequently,  any  potential  incremental 
risk  would  arise  when  the  sludges  are 
disposed  elsewhere.  (Cf.  RCRA  section 
3005  (j)  (11)  Indicating  that  treatment 
standards  for  hazardous  sludges  do  not 
apply  while  sludges  are  in  the 
impotmdment,  and  thus  apply  only 


when  the  sludges  are  removed  and  land 
disposed). 

EPA  is  proposing  the  technology- 
based  UTS  as  the  benchmark  for 
evaluating  whether  sludges  are  capable 
of  posing  significant  risk.  This  approach 
could  be  replaced  when  the  Agency 
develops  risk-based  levels  through  the 
Hazardous  Waste  Identification  Rule 
process.  In  the  interim,  the  UTS 
standards  serve  as  the  best  available 
measure  of  when  threats  are  minimized, 
and  treatment  to  those  levels  certainly 
satisfies  any  requirement  of  equivalent 
treatment. 

EPA  also  reiterates  that,  as  a  legal 
matter,  it  can  be  argued  that  even  no 
treatment  of  sludges  is  equivalent  to 
subtitle  C  LDR  controls.  This  is  because 
generation  of  sludges  is  usually  a  new 
point  of  generation  at  which  the  newly- 
generated  waste  is  reevaluated  to 
determine  if  it  is  subject  to  the  LDR 
standards.  If  non-hazardous,  the  sludges 
would  not  be  so  subject  (i.e.,  would  not 
be  prohibited  wastes).  See  55  FR  22661- 
62.  Thus,  literal  application  of  an 
equivalence  test  would  result  in  no 
treatment  of  these  sludges,  since  the 
sludges  will  be  non-hazardous  wastes 
by  definition  (they  cannot  be  hazardous 
wastes  because  they  are  being  generated 
in  subtitle  D  impoundments],  and  so 
would  not  require  further  treatment 
under  the  standard  subtitle  C  approach. 

c.  Applicability.  For  a  simplified 
guide  to  applicability  criteria  and 
management  standards  for  sludges,  see 
Figure  4. 
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d.  Determining  UHC  concentrations  in 
surface  impoundment' sludges.  The 
Agency  would  require  sampling  of  the 
sludges  removed  from  prebiological 
surface  impoundments  at  the  time  the 
sludges  are  removed  to  determine  if  the 
concentrations  of  UHCs  in  the  removed 
sludge  exceed  UTS.  Representative 
sampling  and  analysis  of  the  sludge 
need  only  be  conducted  for  those  UHCs 
identiBed  in  the  characteristic 
wastewater  at  the  point  of  generation.  A 
more  detailed  discussion  of 
representative  sampling  and  analyses  is 
provided  in  the  technical  support 
doaunent  entitled,  "Technical  Support 
Document  for  Leaks,  Sludges,  and  Air 
Emissions — Phase  IV." 

e.  Management  standards.  If  the 
concentration  level  of  one  or  more  of  the 
UHCs  exceeds  UTS,  then  the  sludge 
must  be  treated  by  means  other  than 
dilution  to  meet  UTS.  If  the  surface 
impoundment  will  no  longer  be 
receiving  decharacterized  wastewaters, 
then  the  owner  or  operator  would  be 
required  to  conduct  representative 
sampling  of  the  sludges  when  sludges 
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are  next  removed  from  the 
impoundment.  No  further  sampling  of 
removed  sludges  would  be  required 
after  decharacterized  wastes  are  no 
longer  received  by  the  unit. 

6.  Recordkeeping  Requirements  for 
Leaks  and  Sludges ' 

Under  Option  2,  the  Agency  would 
establish  recordkeeping  requirements 
for  leaks  and  sludges.  An  owner  or 
operator  that  utilizes  surface 
impoundments  in  CWA,  CWA- 
equivalent,  or  non-hazardous 
wastewater  treatment  systems  to  manage 
decharacterized  wastes  would  have  to 
maintain  records  of  any  test  results, 
waste  analyses,  or  other  determinations 
for  at  least  three  years. 

7.  Sampling  and  Analysis 

The  Agency  would  like  to  point  out 
that  the  sampling  and  euialysis 
requirements  are  not  overly 
burdensome.  Owners  and  operators  that 
would  be  affiected  by  today's  proposed 
Phase  IV  rules  would  only  be  required 
to  perform  a  minimum  number  of 


analyses.  Generator  knowledge  could  be 
used  in  lieu  of  sampling  and  analysis. 
See  section  I.D.3.C.  for  a  discussion  of 
what  constitutes  acceptable  generator 
knowledge. 

I.  Option  3 

A  final  option  to  address  the  potential 
problem  of  releases  of  hazardous 
constituents  from  decharacterized 
wastes  in  surface  impoundments  is  to 
require  that  such  wastes  meet  UTS  for 
the  UHCs  before  entering  the 
impoundment  (unless  the  impoundment 
satisfies  Minimum  Technology 
Requirements  or  the  statutory  no 
migration  standard).  A  waste  could  be 
aggregated  and  diluted,  but  achievement 
of  UTS  for  the  hazardous  constituents 
would  have  to  be  accomplished  by  mass 
removal/destruction  before  entering  a 
surface  impoundment.  The  pollution 
prevention  compliance  alternative  and 
the  de  minimis  exemption  would  be 
allowed  for  Option  3.  For  a  simplified 
guide  to  Option  3,  see  Figure  5. 

BILLING  cooc  aseo-so-p 
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It  should  be  noted  that  this  option  is 
already  available  as  a  means  of 
complying  with  any  of  the  requirements 
in  Option  2.  The  question  here  is 
whether  this  should  be  the  only 
alternative  allowed.  EPA's  view  is  that 
it  should  not  be  the  exclusive  approach, 
for  reasons  of  law  and  policy.  This 
approach  destroys  the  very 
accommodation  between  the  CWA  and 
RCRA  upheld  by  the  D.C.  Circuit.  It 
would  invalidate  impoundment-based 
treatment  systems,  even  if  such 
treatment  systems  can  be  shown  to  be 
equivalent  to  RCRA  treatment  within 
the  meaning  of  the  opinion.  Since  the 
court  hinted  that  RCRA  "requires"  some 
accommodation  with  the  CWA  on  this 
issue  (976  F.  2d  at  20),  there  is  some 
question  whether  EPA  even  has  the 
authority  to  mandate  the  approach.  The 
Agency  believes  the  approach  unwise  in 
any  case,  and  has  so  stated  in  the  Third 
rule  itself  as  well  as  later  discussions. 
Very  simply,  impoundment-based 
wastewater  treatment  systems  can  be 
effective  means  of  treating 
decharacterized  wastewaters,  and  can 
do  so  without  undermining  core  values 
of  RCRA  and  the  LDR  program. 
Consequently,  such  treatment  should 
not  be  effectively  invaUdated  by 
requiring  all  treatment  of  characteristic 
wastes  to  occur  upstream  of 
impoundments. 

n.  Proposal  Not  to  Ban  Nonamenable 
Wastes  From  Land-Based  Biological 
Treatment  Systems 

Summary:  EPA  believes  that 
prohibiting  certain  decharacterized 
wastes  from  land-based  wastewater 
treatment  systems  on  the  basis  of 
whether  the  constituents  in  those  wastes 
are  "amenable"  to  biological  treatment 
is  unnecessary  at  this  time.  Instead,  EPA 
is  proposing  to  prevent  excessive 
environmental  contamination  of 
hazardous  constituents  that  leave 
surface  impoundments.  Technical 
obstacles  present  another  reason  not  to 
ban  nonamenable  wastes. 

A.  Background 

The  Environmental  Technology 
Council  (ETC)  has  suggested  that  EPA 
develop  regulations  restricting  Subtitle 
D  surface  impoundment  disposal  of 
organic  compoimds  and  metals  resistant 
to  biological  degradation  in  these  imits. 
The  Chemical  Manufacturer's 
Association  (CMA)  provided  EPA  with 
comments  on  ETC's  suggested  approach. 
These  strategies  focused  on  identifying 
those  constituents  which  are  relatively 
resistant  to  biological  degradation  in 
order  to  develop  regulations  setting 
maximum  acceptable  concentrations  for 
these  constituents  in  siuface 


impoundment  influent.  Hie  Phase  in 
proposed  IDR  rule  summarizes  the  ETC 
and  CMA  positions,  and  discusses 
several  technical  issues  (41  FR  11717). 
ETC's  conunent  is  included  in  the 
rulemaking  docket  for  the  Phase  in 
proposal. 

B.  Rationale  for  Proposing  Not  to  Ban 
Nonamenable  Wastes  From  Biological 
Treatment  Systems 

EPA  has  carefully  considered  the 
policy  and  technical  issues  raised  by  the 
suggestion  to  ban  nonamenable  wastes 
from  biological  treatment 
impoundments.  The  Agency  believes 
that  the  key  issue  of  whether  such 
impoundments  serve  as  transfers  of 
nonamenable  constituents  to  air,  leaks, 
sludges,  or  discharges  to  surface  waters 
is  best  addressed  by  the  Phase  in  end- 
of-pipe  limits  on  constituents,  coupled 
with  the  options  in  Section  I  of  this 
preamble.  The  provisions  in  Phase  HI 
and  Phase  IV  are  designed  to  protect 
hiunan  health  and  the  environment 
from  hazardous  constituents  in  surface 
impoundments,  therefore,  there  is  no 
need  to  regulate  nonamenable  wastes. 
Additionally,  if  constituents  are  not 
excessively  migrating  to  groimd  water 
through  leaks,  to  air  through  emissions, 
adsorbing  onto  sludge  sediments,  or 
being  discharged  at  the  end  of  pipe, 
then  EPA  can  be  reasonably  certain  that 
treatment  in  the  impoundment  is 
adequate. 

Furthermore,  EPA  believes  that  the 
technical  impediments  to  banning 
nonamenable  wastes  from  biological 
treatment  impoundments  are 
significant.  First,  the  design  and 
operating  conditions  of  biological 
treatment  can  vary  widely.  Second,  the 
"amenability"  of  constituents  at  the 
point  of  generation  may  not  reflect  the 
ultimate  amenability  in  the  biological 
treatment  system.  Finally,  variations  in 
the  influent  stream  composition, 
acclimation  of  the  biomass,  and  the 
effect  of  other  constituents  add  another 
level  of  uncertainty  to  the  process  of 
determining  the  amenability  of  a 
particular  waste  stream.  These  multiple 
imcertainties  make  an  acciu-ate 
assessment  of  amenability  on  the  level 
of  the  stream  or  of  the  constituent 
extremely  difficult. 

m.  Improvements  to  Land  Disposal 
Restrictions  Program 

A.  Clean  Up  of  Part  268  Regulations 

In  today's  rule,  EPA  is  proposing  to 
"clean  up"  existing  regulatory  language 
that  is  outdated,  confusing,  or 
unnecessary.  Some  sections  are 
clarified,  some  have  been  condensed, 
while  others  are  altogether  removed. 


Comments  are  solicited  on  the  proposed 
changes  that  follow. 

1.  Section  268.4 

Section  268.4(a)(2)(iv)  would  be 
changed  to  read,  "Recordkeeping.  The 
sampling,  analysis,  and  recordkeeping 
provisions  of  §§  264.13  and  265.13 
apply."  The  existing  language  in  §  268.4 
duplicates  the  substantive  requirements 
of  §§264.13  and  265.13.  Referencing  the 
§§264.13  and  265.13  requirements  in 
§  268.4  clarifies  that  there  are  no 
additional  recordkeeping  requirements 
at  §  268.4;  the  general  facility 
recordkeeping  requirements  apply,  thus 
the  LDR  program  does  not  add 
additional  burden. 

2.  Section  268.5 

Section  268.5(e)  would  be  amended  to 
clarify  that  an  applicant  could  be 
granted  additional  time  (up  to  one  year) 
beyond  the  one-year  case-by-case 
extension;  when  first  applying  for  the 
case-by-case  extension,  the  applicant 
would  be  required  to  show  that  the 
additional  time  (beyond  the  extension 
in  the  first  year)  would  be  necessary  to 
provide  capacity  to  treat  the  applicant's 
waste.  Comments  are  requested  on  this 
issue. 

3.  Section  268.7 

Much  of  the  language  specifying  what 
must  be  included  on  LDR  notifications 
at  §  268.7  needs  revision;  therefore,  this 
section  is  proposed  to  be  rewritten  to 
reflect  changes,  clarify  the  existing 
notification  requirements,  and  generally 
simplify  the  requirements  for  generators 
of  hazardous  waste.  The  proposed 
changes  in  §  268.7(a)  would  result  in 
renumbering  of  the  paragraphs.  The  new 
numbering  scheme  for  this  section  is 
used  in  this  discussion.  Also,  the 
generator  paperwork  requirements  are 
proposed  to  be  consolidated  into  a  table 
at  §  268.7(a)(4),  and  the  treatment 
facility  requirements  into  a  table  at 
§  268.7(b)(4). 

References  in  Part  268  to  LDR 
treatment  standards  that  have 
previously  been  foimd  in  tables  in 
§§  268.41,  268.42,  and  268.43,  are 
proposed  to  be  changed  to  refer  to  the 
consolidated  table  in  §  268.40 — 
Treatment  Standards  for  Hazardous 
Wastes. 

References  to  §  268.32  and  RCRA 
3004(d),  California  List  wastes,  are 
removed,  because  the  treatment 
standards  for  these  wastes  have  been 
superseded  by  subsequent  treatment 
standards. 

In  §  268.7(a)(3),  the  rule  requires  that 
to  each  receiving  land  disposal  facility, 
a  notification  must  go  with  each 
shipment  of  restricted  waste  that  meets 
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the  LOR  treatment  standards  as 
generated.  The  notice  must  identify  the 
waste  and  applicable  subcategories,  the 
manifest  niunber,  and  other 
information,  along  with  a  certification 
statement  saying  that  the  waste  meets 
the  treatment  standards.  As  a 
streamlining  measure  in  today's  rule, 
the  Agency  is  proposing  that  when  a 
generator  whose  waste  meets  the 
appropriate  treatment  standards,  and 
the  composition  of  these  wastes  or  the 
process  generating  the  waste  does  not 
change,  then  they  are  only  required  to 
submit  a  one-time  notification  and 
certification  to  the  receiving  facility.  A 
copy  of  the  notification  and  certification 
must  be  kept  in  the  generator's  file.  If 
the  waste  changes,  then  the  generator 
must  send  a  new  notice  and  certification 
to  the  receiving  facility,  and  place  a 
copy  in  their  files. 

m  §  268.7(a)(5),  if  generators  are 
managing  prohibited  wastes  in  tanks, 
containers,  or  containment  buildings, 
they  are  required  to  submit  a  waste 
analysis  plan  to  the  EPA  Regional 
Administrator  or  authorized  State  for 
their  review  of  the  testing  plan.  As  a 
streamlining  measure,  EPA  is  proposing 
to  delete  the  requirement  that  generators 
submit  the  waste  analysis  plans  to 
States  and  Regions.  Comments  are 
requested  on  this  issue. 

The  record  retention  time  period  in 
§  268.7(a)(8)  is  proposed  to  he  changed 
from  five  to  three  years,  in  order  to 
make  LDR  reqiiirements  consistent  with 
other  RCRA  record  retention  periods. 

The  lab  pack  notification 
requirements  of  §  268.7(a)(8)  are 
proposed  to  be  streamlined  to  include 
only  the  requirements  of  §§  268.7(a)(2), 
268.7(a)(6),  and  268.7(a)(7).  This  is 
possible  because  the  alternative 
treatment  standard  for  lab  packs 
specifies  a  method  of  treatment  rather 
than  concentration  levels  that  would 
have  to  be  monitored  after  treatment. 
There  is,  therefore,  no  need  to  know 
whether  the  wastes  in  the  lab  packs  are 
wastewaters  or  nonwastewaters  or  are 
hazardous  debris  (these  are  data  items 
proposed  to  be  deleted  from  the  lab 
pack  notification).  The  Agency  solicits 
comments  on  this  assimiption. 

In  §  268.7(b),  the  first  sentence — 
Treatment  facilities  must  test  *   *  *  as 
required  by  §  264.13  or  §  265.13 — is 
proposed  to  be  clarified  so  that  it  is 
more  obvious  that  §  264.13  contains  the 
requirements  for  permitted  treatment, 
storage  and  disposal  facilities  and 
§  265.13  contain  the  requirements  that 
apply  to  interim  status  facilities. 

In  addition,  the  sentence,  "•  •  *  test 
method  described  in  appendix  I  of  this 
part  or  using  any  methods  required  by 
generators  under  §  268.32  of  this  part 


•  •  *"  is  changed  to  read.  "•  •  •  test 
method  described  in  'Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods.'  EPA  Publication 
SW-846."  Specific  reference  to  EPA 
Publication  SW-846  for  the  Toxicity 
Characteristic  Leaching  Procedure  gives 
the  regulated  community  a  more  direct 
reference  for  details  of  the  test  method. 
Furthermore,  .the  Agency  is  proposing  to 
add  a  table  that  more  clearly  indicates 
the  items  to  be  included  on  notifications 
under  this  section,  and  is  changing  all 
references  to  §§  268.41,  268.42,  and 
268.43  to  refer  to  the  Table  of  Treatment 
Standards  in  §  268.40. 

In  section  268.7(c)(2),  the  sentence, 
"*  *  *  test  method  described  in 
appendix  I  of  this  part  or  using  any 
methods  required  by  generators  under 
§  268.32  of  this  part  *  *  *"  is  changed 
to  read,  "*  *  *  test  method  described  in 
'Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods,' 
EPA  Publication  SW-846."  Specific 
reference  to  EPA  Publication  SW-846 
for  the  Toxicity  Characteristic  Leaching 
Procedure  gives  the  regulated 
conunimity  a  more  direct  reference  far 
details  of  the  test  method. 

6.  Section  268.9 

In  section  268.9,  paragraphs  (a),  and 
(b)  are  proposed  to  be  revised  to  clarify 
how  wastes  should  be  identified  when 
they  are  both  listed  and  characteristic 
wastes.  The  revisions  do  not  propose 
any  substantive  changes  to  these 
paragraphs.  The  existing  regulations 
require  that  for  the  LDR  notification,  a 
waste  must  be  identified  as  a  listed 
waste  and  also  as  a  characteristic  waste 
unless  the  listed  waste  has  a  treatment 
standard  for  the  constituent  or  addresses 
the  hazardous  characteristic  that  causes 
the  waste  to  also  be  characteristically 
hazardous.  If  the  listed  waste  has 
treatment  standards  that  address  all 
characteristics,  then  the  characteristic 
waste  codes  do  not  attach. 

In  paragraph  (d)(l)(ii),  the  language 
has  been  edited  to  clarify  that  if  all 
imderlying  hazardous  constituents 
reasonably  expected  to  be  present  in  a 
characteristic  waste  will  be  monitored, 
then  the  generator  need  not  list  any  of 
them  on  the  LDR  notification.  If, 
however,  a  subset  of  underlying 
hazardous  constituents  will  be 
monitored,  they  must  be  included  on 
the  LDR  notification.  This  is  not  a 
substantive  change,  because  such 
language  was  already  placed  in  40  CFR 
268.7(a)  in  the  technical  correction  to 
the  Phase  II  final  rule  (60  FR  245, 
January  3, 1995). 


5.  Sections  268.30-268.37 

Sections  268.31-268.37  are  proposed 
to  be  removed  because  the  treatment 
standards  for  wastes  in  these  sections 
are  new  in  effect,  thus  all  these  wastes 
are  now  prohibited  from  land  disposal. 
The  sections  are,  thus,  no  longer  needed 
and  are  proposed  to  be  removed.  Old 
§  268.30  is  proposed  to  be  replaced  by 
a  new  section  that  provides  the 
prohibition  dates  of  the  wastes  included 
in  this  proposed  rule. 

6.  Appendices 

Appendix  I  is  proposed  to  be  removed 
and  reserved  because  the  TCLP  test 
method  reference  to  SW-846  will  be 
incorporated  into  the  text  of  the 
regulatory  language. 

Appendix  n  to  Part  268  is  also 
proposed  to  be  removed  and  reserved 
because  it  incorrectly  refers  to  treatment 
standards  in  §§  268.41,  268.42,  and 
268.43  (they  are  now  in  §  268.40); 
furthermore,  there  is  no  longer  a  need 
for  a  reference  to  the  solvent  treatment 
standards. 

Appendix  III  is  proposed  to  be  ^ 

removed  and  reserved  because  the 
Cahfomia  List  treatment  standards  have 
been  superseded  by  Universal 
Treatment  Standards,  thus  there  is  no 
need  for  a  listing  of  halogenated  organic 
compoimds  because  they  are  Calif(»xua 
List  wastes. 

Appendix  VI  is  proposed  to  be 
amended  to  clarify  that  characteristic 
wastes  that  also  contain  UHCs  must  be 
treated  not  only  by  a  "deactivating" 
technology  to  remove  the  characteristic, 
but  also  treated  to  achieve  the  UTS  for 
UHCs. 

Appendix  VII  is  proposed  to  be 
removed  and  reserved  because  all  the 
wastes  in  the  table  have  treatment 
standards  now  in  effect,  thus  there  is  no 
need  to  know  the  effective  dates,  waste 
by  waste.  Likewise,  Appendix  VIII  is 
proposed  to  be  removed  and  reserved 
because  the  effective  dates  for  these 
wastes  when  injected  into  deep 
injection  wells  are  past,  thus  are  no 
longer  needed. 

Appendix  IX  is  proposed  to  be 
removed  because  as  of  the  Phase  IV  rule, 
all  characteristic  metal  treatment 
standards  are  based  on  toxicity  using 
the  TCLP  rather  than  the  Extraction 
Procedure  (EP).  There  is  no  longer  any 
need  for  a  reference  to  the  EP. 

Appendix  X  is  proposed  to  be 
removed  and  reserved  because  it  * 

suinunarizes  paperwork  requirements 
that  are  proposed  to  be  changed  in  the 
Phase  in  proposal  and  this  proposal. 
Furthermore,  if  the  Agency  finalizes  the 
paperwork  tables  discussed  in  this 
section  of  the  preamble  in  §§  268.7(a) 
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and  268.7(b),  there  is  no  need  for 
siunmary  tables  in  the  appendix. 

The  Agency  is  committed  to 
identifying  new  ways  the  LDR  program 
can  be  simplified,  and  will  continue  to 
seek  additional  opportunities  for  such 
streamlining  efforts  in  the  future. 

B.  Simplification  of  Treatment  Standard 
for  Waste  Code  F039 

Summary:  Today's  proposal 
simplifies  the  presentation  of  the 
treatment  standard  for  multisource 
Ie«chate,  which  is  waste  code  F039. 

Discussion:  With  the  promulgation  of 
the  Universal  Treatment  Standards 
(LTTS)  in  tiie  Phase  U  rule  (59  FR  47982), 
there  is  no  longer  a  need  for  the  separate 
list  of  constituents  for  F039  which 
currently  appears  in  the  table  titled 
"Treatment  Standards  for  Hazardous 
Wastes"  at  40  CFR  268.40.  EPA 
proposes  that  F039  meet  all  the  UTS  for 
the  constituents  at  §  268.48,  with  the 
exceptions  of  fluoride,  vanadium,  and 
zinc.  In  other  words,  while  F039 
remains  the  waste  code  for  leachate 
from  hazardous  waste  disposal  facilities, 
the  treatment  standards  for  wastewater 
and  nonwastewater  forms  of  individual 
constituents  now  reference  the  UTS 
(§  268.48),  with  the  exceptions  of 
fluoride,  vanadium,  and  zinc. 

C.  POLYM  Method  of  Treatment  for 
Hi^-TOC  Ignitable  DOOl  Wastes 

Summary:  EPA  proposes  to  add 
polymerization  (POLYM)  to  the  set  of 
required  methods  of  treatment 
designated  Best  Demonstrated  Available 
Technology  (BOAT)  for  high-TOC 
ignitable  (DOOl)  wastes  resulting  from 
commercial  poljrmerization  processes. 

Discussion:  Polymerization  (POLYM) 
processes  convert  deactivated  waste  into 
a  chemically  stable  plastic  in  the  same 
manner  that  commercial  plastics  were 
formed  with  the  reagent  which  is  being 
disposed  of  as  a  high-TOC  DOOl  waste. 

'The  National  Marine  Manufacturer's 
Association  contacted  EPA  with 
concerns  that  the  May  1993  Interim 
Final  Rule  (58  FR  29860)  prohibited  the 
practice  of  polymerizing  excess 
polyester/styrene  waste  left  over  from 
the  manufactiuv  of  modular  shower 
stalls  and  recreational  boats.  The 
prohibition  was  actually  established  in 
the  1990  Third  Third  (55  FR  22520).  In 
these  manufacturing  processes 
polyester/styrene  reacts  with  methyl 
ethyl  ketone  peroxide  in  a  mold  to  form 
fiberglass.  The  ignitable  waste 
polyester/styrene  and  MEK  peroxide  are 
the  wastes  of  concern. 

Waste  polyester/styrene  monomers 
and  MEK  peroxide  are  commonly 
disposed  of  by  reacting  small  quantities 
together  to  create  fibe^ass  scraps.  The 


waste  polyester/styrene  monomers  and 
MEK  peroxide  are  currently  regulated  as 
high-TOC  ignitable  wastes  for  which  the 
current  standard  is  treatment  by  CMBST 
(combustion)  or  by  RORGS  (recovery  of 
organics)  before  land  disposal.  Neither 
CMBST  nor  RORGS  allows  for 
polymerization  of  high-TOC  ignitable 
wastes  into  inert  materials  which  do  not 
exhibit  any  characteristics  of  toxicity, 
ignitability,  corrosivity  or  reactivity. 
■file  Agency  believes  that  the  ongoing 
practice  of  polymerizing  characteristic 
wastes  to  a  noncharacteristic  inert  mass 
adequately  protects  himian  health  and 
the  environment. 

Today's  rule  proposes  POLYM  as  an 
alternative  to  CMBST  or  RORGS  for 
those  high-TOC  DOOl  wastes  which  are 
chemical  components  in  the 
manufacture  of  plastics.  POLYM 
requires  the  addition  of  a  polymerizing 
component  or  catalyst  to  the  discarded 
high-TOC  DOOl  monomer  stream 
intended  for  land  disposal.  POLYM  is 
defined  as  "Formation  of  complex  high- 
molecular  weight  solids  through 
polymerization  of  monomers  in  high- 
TOC  DOOl  nonwastewaters."  The 
Agency  notes  that  the  accumulation 
time  provisions  for  on-site  storage  of 
hazardous  waste  in  tanks  (40  CFR 
262.34)  allow  facilities  to  store  waste 
monomers  and  catalysts  up  to  90  days 
after  the  ignitable  components  are 
discarded  provided  that  these  wastes  are 
kept  in  adequate  tanks.  (40  CFR 
262.34(a)(l)(ii)). 

rV.  Exclusion  for  Recycled  Wood 
Preserving  Process  Wastewaters 

Sununary:  In  response  to  wood 
preserving  industry  concerns  that 
production  wastewaters  being  reclaimed 
are  improperly  classified  as  solid  waste 
under  RCRA  Subtitle  C,  EPA  is 
providing  an  opporttmity  for  the 
industry  to  supply  information  that 
could  potentially  form  the  basis  for  an 
industry-wide  variance. 

Discussion:  EPA  has  recognized  that 
certain  wastes  from  wood  preserving 
and  surface  protection,  most  notably 
drippage,  are  reclaimed  and  then 
returned  to  the  wood  preserving  process 
for  reuse  (see  53  FR  53311).  The  Agency 
received  niunerous  comments  to  its 
proposed  wood  preserving  rule  claiming 
that  waste  recycling  and  reuse  practices 
at  wood  preserving  and  surface 
protection  plants  should  be  excluded 
from  the  definition  of  solid  waste. 

In  its  December  6, 1990  wood 
preserving  listing,  EPA  rejected  that 
claim.  The  Agency  stated  that  the 
current  regulations  correctly  classify 
drippage  and  wastewaters  from  the 
wood  processing  industry  destined  for 
reclamation  as  solid  waste  since  the 


capture  and  conveyance  mechanisms 
used  in  the  operation  do  not  meet  the 
terms  of  the  §  261.4(a)(8)  closed-loop 
exclusion  (see  53  FR  50460).  While 
rejecting  any  broad  attempt  to  exclude 
these  wastes  from  the  definition  of  solid 
waste,  the  Agency  did  point  out  a 
variance  provision  in  the  regulations, 
§  260.30  and  §  260.31(b).  that  could 
apply  to  the  wood  preserving  industry. 
TTie  provision  allows  for  variances  to  be 
granted  on  a  case-by-case  basis  to 
individual  facilities,  provided  that  an 
EPA  Regional  Administrator  or 
authorized  State  Director  makes  a 
determination  that  a  particular 
reclamation  op>eration  is  an  essential 
part  of  the  production  process,  taking 
into  account  a  number  of  criteria, 
including  how  carefully  the  material  is 
handled  before  it  is  reclaimed  (see  53 
FR  50460). 

The  Agency's  rationale  for  creating 
the  §260.30  and  §26Q.31(b)  variance 
was  that  it  may  be  inappropriate  to 
regulate  a  reclamation  process  under 
RCRA  when  the  process  is  an  essential 
part  of  production,  assuming  the 
secondary  materials  being  reclaimed  are 
not  part  of  the  waste  disposal  problem. 
Section  260.31(b)  lists  a  number  of 
criteria  to  be  considered  by  a  regulator 
when  determining  whether  a 
reclamation  operation  meets  the  terms 
of  this  provision.  Although  this  variance 
was  originally  intended  to  be  granted  on 
a  case-by-case  basis,  if  these  criteria  can 
be  demonstrated  on  an  industry- «vide 
basis,  EPA  will  consider  a  conditional 
exclusion.  Comments  are  requested  on 
the  extent  to  which  the  reclamation  of 
production  wastewaters  from  the  wood 
preserving  industry  meet  the  criteria 
found  in  §  260.31(b). 

Section  260.31(b)(3),  which  requires 
the  regulator  to  take  into  accoimt  "the 
extent  to  which  the  material  is  handled 
before  reclamation  to  minimize  loss,"  is 
of  particular  interest  in  evaluating  this 
reclamation  o]>eration.  In  the  wood 
preserving  industry,  this  would 
certainly  apply  to  releases  from  a  drip 
pad,  clearly  a  waste  and  clearly  a 
potential  part  of  the  waste  management 
problem  (damage  cases  described  in  53 
FR  53323),  and  the  extent  to  which  such 
releases  could  be  prevented.  It  appears 
that  prevention  of  drip  pad  releases 
could  be  adequately  achieved  through 
compliance  with  40  CFR  264,  Subpart 
W  (drip  pads).  EPA  is  interested  in 
receiving  comments  on  any  alternative 
and  perhaps  better  ways  that  the 
industry  might  meet  die  §  260.31(b)(3) 
standard. 

As  part  of  an  ongoing  effort  to  revise 
the  current  definition  of  solid  waste, 
EPA  is  taking  a  close  look  at  the 
regulations  for  on-site  recycling.  In  the 
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meantime,  we  are  willing  to  consider 
quicker  action  on  wood  processing 
production  wastewaters,  provided  we 
receive  adequate  information  to  make  an 
industry-wide  determination  that  the 
reclamation  operation  is  an  essential 
part  of  production  and  that  the 
secondary  materials  being  reclaimed  are 
not  likely  to  be  a  part  of  the  waste 
disposal  problem. 

V.  Treatment  Standards  for  Newly 
Listed  and  Identified  Wastes 

A.  Background 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  RCRA,  which 
were  enacted  on  November  8, 1984, 
largely  prohibit  the  land  disposal  of 
untreated  hazardous  wastes.  RCRA 
requires  EPA  to  promulgate  treatment 
standards  for  a  waste  within  six  months 
after  determining  it  is  hazardous  (RCRA 
section  3004(g)(4)). 

The  Agency  did  not  meet  this  latter 
statutory  deadline  for  all  of  the  wastes 
identified  or  listed  after  the  1984 
amendments.  As  a  result,  a  suit  was 
filed  by  the  Environmental  Defense 
Fund  (EDF).  EPA  and  EDF  signed  a 
consent  decree  that  establishes  a 
schedule  for  adopting  prohibitions  and 
treatment  standards  for  newly  identified 
and  listed  wastes.  (EDF  v.  Reilly,  Cir. 
No.  89-0598,  D.D.C.).  Today's  notice 
proposes  treatment  standards  for  two  of 
those  waste  groups:  wood  preserving 
wastes  and  metal  wastes  that  are 
considered  hazardous  under  the  revised 
Toxicity  Characteristic  (TC). 

B.  Treatment  Standards  for  Soil 
Contaminated  With  Newly  Listed 
Wastes 

The  Agency  has  stated  a  presumption 
that  the  treatment  standards  for  as- 
generated  wastes  are  generally 
inappropriate  or  unachievable  for  soils 
contaminated  with  hazardous  wastes, 
within  the  meaning  of  40  CFR  268.44(a) 
(see  55  FR  8759-60,  March  8,  1990).  It 
has  been  the  Agency's  experience  that 
contaminated  soils  are  significantly 
different  in  their  treatability 
characteristics  from  the  wastes  that  have 
been  evaluated  in  establishing  the 
BDAT  standards,  and  thus,  will 
generally  qualify  for  a  treatabiUty 
variance  under  40  CFR  268.44.  For 
guidance  on  treatability  variances  for 
soils,  see  the  EPA  Fact  Sheet  entitled 
"Regional  Guide:  Issuing  Site-Specific 
Treatability  Variances  for  Contaminated 
Soils  and  Debris  fixim  Land  Disposal 
Restrictions"  (OSWER  PubUcation 
9839.3-08FS).  For  RCRA  actions,  the 
Regional  Administrator  was  delegated 
the  authority  to  deny  or  grant  these 
variances  in  a  non-rulemaking 


procediire  imder  40  CFR  268.44(h)  on 
April  22, 1991.  These  variances  may  be 
granted  by  State  agencies  in  States 
authorized  for  §  268.44.  Variance 
authority  for  CERCLA  actions  is 
discussed  in  LDR  Guides  6A  (revised 
Sept.  1990)  and  6B  (OSWER  9347.3- 
06FS  and  9347.3-06BFS). 

EPA  is  proposing  a  national  capacity 
variance  for  soil  and  debris 
contaminated  with  Phase  IV  newly 
listed  wastes.  If  the  capacity  variance  is 
made  final,  any  site-specific  treatability 
variance  would  not  be  necessary  during 
the  period  the  capacity  variance  is  in 
effect. 

C.  Treatment  Standards  for  Wood 
Preserving  Wastes^ 

Summary:  NEPA  is  proposing  to 
apply  Universal  Treatment  Standards 
(UTS)  to  wood  preserving  wastes  (F032, 
F034,  and  F035). 

1.  Identification  of  Wastes 

F032 — Wastewaters,  process 
residuals,  preservative  drippage.  and 
spent  formulations  from  wood 
preserving  processes  generated  at  plants 
that  currently  use  or  have  previously 
used  chlorophenoUc  formulations.^ 

F034 — ^Wastewaters,  process 
residuals,  preservative  drippage,  and 
spent  formulations  from  wood 
preserving  processes  generated  at  plants 
that  use  creosote  formulations. 

F035 — Wastewaters,  process 
residuals,  preservative  drippage,  and 
spent  formulations  from  wood 
preserving  processes  generated  at  plants 
that  use  inorganic  preservatives 
containing  arsenic  or  chromium. 

Wastes  from  the  wood  preserving 
industry,  F032,  F034,  and  F035,  were 
listed  as  hazardous  on  IDecember  6, 
1990,  (see  55  FR  50450).  EPA  is 
proposing  to  regulate  specific 
constituents  from  each  of  these 
hazardous  wastes  groups.  (A  list  of  the 
hazardous  constituents  proposed  for 
regulation  are  found  within  the  Table  at 
the  end  of  this  preamble  discussion.) 
These  wastes  are  generated  during  the 
treatment  or  preservation  of  wood 
products  such  as  poles,  crossarms, 
timbers,  rail  road  ties,  and  fence  posts. 
Pentachlorophenol,  creosote,  and 
inorganic  arsenical  and/or  chromated 
salts  are  the  primary  active  ingredients 
that  are  used  to  preserve  wood  products. 


'These  lutings  do  not  include  KOOl  bottom 
sediment  sludge  from  the  treatment  of  wastewater 
from  wood  preserving  processes  that  use  creosote 
and/or  pentachlorophenol. 

'This  treatment  standard  would  apply  except 
where  potentially  cross-contaminated  wastes  have 
had  the  F032  waste  code  deleted  in  accordance 
with  section  40  CFR  261.35  and  where  the  generator 
does  not  resume  or  initiate  use  of  chlorophenolic 
formulations. 


The  appUcation  of  these  chemicals 
generate  wastewaters,  prtx:ess  solid 
residuals,  preservative  drippages,  and 
spent  formulations.  The  listing 
document  for  F032,  F034.  and  F035 
provides  additional  information  on  the 
processes  generating  each  of  these 
wastes. 

2.  Proposed  Treatment  Standards 

After  reviewing  the  available 
characterization  data  on  imtreated  and 
treated  wastes  that  are  believed  to  be  at 
least  as  difficult  to  treat  as  F032,  F034. 
and  F035,  EPA  has  determined  that  UTS 
are  technically  achievable  for  the 
constituents  proposed  for  regulation  in 
F032,  F034,  and  F035.  (The  BDAT 
backgroimd  document  provides 
information  on  EPA's  rationale  for 
developing  and  applying  UTS  to  these 
wastes.  Also  see  LDR  Phase  n  final  rule. 
59  FR  47982,  September  19, 1994,  for 
further  discussion  of  UTS.)  EPA  is  thus 
proposing  that  each  constituent 
proposed  for  regulation  in  F032,  F034, 
and  F035  comply  with  its  applicable 
UTS  in  the  treatment  standard  table  at 
40  CFR  268.40.  as  a  prerequisite  for  land 
disposal. 

EPA  believes  that  this  proposal  is 
consistent  with  EPA's  efforts  to  ease 
compliance  burdens  by  setting  one 
treatment  standard  for  the  same 
regulated  constituent  in  various  wastes. 
Wood  preserving  facilities  currently 
manage  these  hazardous  wastes  at 
commercial  hazardous  waste 
management  facilities  that  manage 
wood  preserving  wastes  as  well  as  other 
hazardous  wastes  prohibited  from  land 
disposal.  These  commercial  treatment 
facilities  will  likely  commingle  wood 
preserving  wastes  with  other  similar 
wastes  in  treatment  trains  that  achieve 
UTS.  Furthermore,  the  data  available  on 
the  treatment  of  wastes  believed  to  be  as 
difficuh,  or  more  difficult,  to  treat  as 
F032,  F034,  and  F035  support  the 
achievability  of  UTS. 

3.  Review  of  Available  Characterization 
Data 

EPA  has  reviewed  available 
characterization  data  on  F032,  F034, 
and  F035  from  documents  supporting 
the  listing  of  these  wastes  as  hazardous. 
EPA  has  also  used  additional  data 
gathered  by  EPA  on  F035  during  1991 
(EPA's  1991  study),  which  include  data 
on  untreated  and  treated  F035  wastes 
(with  the  exception  of  one  study  that 
describes  the  bench  scale  treatment  of  a 
CCA  formulation  believed  to  simulate 
the  treatment  of  F035  wastewaters)  from 
three  wood  preserving  facilities;  from 
untreated  and  treated  F035  wastes 
commingled  at  a  hazardous  waste 
treatment  facility  prior  to  their 
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stabilization  with  lime  and  cementious 
agents;  from  an  EPA  in-house 
treatability  study  of  F035  via 
stabilization  with  lime,  fly  ash,  and 
cementious  agents;  and,  from  an  EPA  in- 
house  feasibility  study  to  selectively 
remove  arsenic,  chromium,  and  copper 
from  a  synthetic  simulated  F035 
wastewater. 

Other  literature  consulted  includes 
EPA's  Preliminary  Data  Summary  for 
the  Wood  Preserving  Segment  of  the 
Timber  Products  Processing  Point 
Source  Category.  September  1991  (EPA 
440/1-91/023)  (referred  to  here  as  the 
1991  Preliminary  Data  Summary  of  the 
Wood  Preserving  Industry  (1991 
PDSWPI)).  Other  documents  reviewed 
include  1986-1990  summary  abstracts 
on  the  treatment  of  F032,  F034,  and 
F035  contaminated  soils  at  Superfund 
sites,  other  literature  published  on  the 
treatment  of  wood  preserving  and 
petroleum  refining  contaminated  soils, 
and  data  submitted  by  commenters  on 
the  Advanced  Notice  of  Proposed 
Rulemaking  of  October  21, 1990 
(ANPRM)  (see  56  FR  55160)  and  the 
LDR  Phase  n  rule  of  September  19, 1994 
(59  FR  47980). 

4.  Determination  of  Best  Demonstrated 
Available  Technology  (BDAT) 

a.  Nonwastewaters.  For 
nonwastewater  forms  of  F032  and  F034, 
the  proposed  treatment  standards  of 
each  of  the  organic  constituents  are 
based  on  the  combustion  of  wastes 
believed  to  be  as  difficuh,  or  more 
difficult,  to  treat  as  F032  and  F034.  For 
metalp  in  nonwastewater  forms  of  F032, 
F034,  and  F035,  EPA  has  determined 
that  stabilization  is  BDAT  for  chromium 
(total),  and  that  vitrification  is  BDAT  for 
arsenic. 

b.  Wastewaters.  For  wastewater  forms 
of  F032  and  F034,  the  proposed  UTS  for 
each  organic  constituent  are  based  on 
treatment  technologies  such  as 
biological  treatment,  steam  stripping, 
carbon  absorption,  or  by  a  train  of  two 
or  more  wastewater  treatment 
technologies.  The  proposed  treatment 
standards  for  metals  in  wastewater 
forms  of  F032,  F034,  and  F035  are  based 
on  lime  addition  followed  by 
sedimentation,  and  filtratioufor  arsenic 
and  in  chemical  precipitation  followed 
by  sedimentation  for  chromium.  Like 
chromium,  copper,  lead,  and  zinc  are 
also  amenable  to  chemical  precipitation 
followed  by  filtration. 

EPA  believes  that  the  treatment 
technologies  supporting  the  proposed 
UTS  are  also  BDAT  for  F032,  F034,  and 
F035.  This  is  because  they  are 
demonstrated  for  wastes  as  difficult  or 
more  difficuh,  to  treat.  EPA  also 
believes  that  none  of  the  hazardous 


constituents  in  F032,  F034,  and  F035 
are  likely  to  interfere  with  the  treatment 
of  the  constituents  proposed  for 
regulation.  In  addition,  EPA  reviewed 
the  performance  of  other  thermal  and 
non-thermal  treatment  or  recovery 
technologies  demonstrated  on  wastes 
similar  to  F032,  F034,  and  F035.  EPA 
believes  that  these  other  technologies 
can  reach  or  can  be  optimized  to  meet 
the  proposed  UTS  limits.  Therefore,  the 
Agency  is  not  prohibiting  the  use  of 
other  technologies  capable  of  achieving 
the  proposed  treatment  standards  except 
for  those  constituting  land  disposal  or 
impermissible  dilution. 

5.  Proposed  Regulation  of  Dioxin  and 
Furan  Constituents  in  F032 

EPA  has  found  in  F032  homologues  of 
polychlorinated  di-benzo-p-dioxins 
(PODDs)  and  polychlorinated  di- 
benzofurans  (PCDFs).  These  homologue- 
isomers  are  a  result  of  impurities  from 
formulations  that  employ 
chlorophenolic  chemicals  such  as 
pentachlorophenol  (PCP)  and  other 
chlorinated  aromatic  hydrocarbons.  EPA 
is  proposing  treatment  standards  that 
would  require  meeting  a  concentration 
that  does  not  exceed  1  ppb  (also 
expressed  as  ug/kg)  for  all  the  PCDD  and 
PODF  homologue  and  isomer 
constituents  proposed  for  regulation. 
EPA  also  requests  data  on  the  treatment 
of  these  constituents. 

Commenters  to  the  ANPRM  of  April 
1991,  were  concerned  that  the  selection 
of  PCDD  and  PCDF  as  hazardous 
constituents  in  nonwastewater  forms  of 
F032  could  result  in  commercial 
treatment  facilities  refusing  to  manage 
F032  wastes  due  to  public  sensitivities 
about  these  chemicals.  Some 
commenters  urged  EPA  not  to  regulate 
PCDD  and  PCDF  but  rather,  to  regulate 
surrogate  constituents  such  as 
pentachlorophenols,  gross  parameters 
such  as  total  suspended  solids  and  oil 
and  grease  levels,  or  precursor 
constituents  of  PCDD  and  PCDF  such  as 
"hexachlorobenzene,  1,2,4- 
trichlorobenzene,  and  1,2,4,5- 
tetrachlorobenzene".  Only  one 
commenter,  however,  submitted  data  on 
the  use  of  alternate  constituents.  The 
data  consisted  of  the  influent 
characterization  data  for  wastewaters 
treated  via  biological  treatment  and  the 
end-of-pipe  treated  effluents.  The  data 
did  not  include  the  concentrations  of 
PCDD  and  PCDF  that  were  achieved  in 
the  biosludges  and  end-of-pipe  treated 
wastewater  effluents;  thus  EPA  is 
imable  to  determine  how  the  monitoring 
of  alternative  constituents  or  gross 
parameters  can  ensure  the  destruction  of 
PCDD  and  PCDF  constituents. 


Other  commenters  requested  that  EPA 
defer  or  forgo  the  regulation  of  PCDD 
and  PCDF  in  F032.  They  believe  that 
regulation  of  other  hazardous 
constituents  in  F032  will  provide  PCDD 
and  PCDF  with  adequate  treatment.  No 
data  were  provided  to  support  these 
statements. 

EPA  believes  that  the  regulation  of 
PCDD  and  PCDF  is  necessary  to  ensure 
their  destruction.  PCDD  and  PCDF  are 
relatively  insoluble  in  wastewaters. 
Because  they  tend  to  adhere  to 
suspended  particles,  they  may  go 
untreated  through  wastewater  treatment 
systems.  Also,  PCDD  and  PCDF  can  be 
solubilized  in  oils,  and  thus  may  go 
untreated  through  biological  treatment 
systems.  In  contrast,  EPA  has  data  from 
the  combustion  of  hazardous  wastes  and 
soils  which  shows  that  the  combustion 
of  PCDD-  and  PCDF-constituents  wastes 
in  two  stage  combustion  devices  leaves 
behind  incineration  ash  and  other 
residues  with  PCDD  and  PCDF  levels 
below  1  ppb.  Other  performance  data 
include  residues  from  other  thermal 
destruction  devices  such  as  supercritical 
oxidation  (Hubber  Process)  and  inhered 
incineration  (Shirco  reactor). 

Another  consideration  in  proposing 
regulation  of  PCDU  and  PCDF  is  that 
F032  can  potentially  contain 
concentrations  of  up  to  300  ppb  in 
wastewaters  and  between  1  ppb  to 
140,000  ppb  in  nonwastewaters.  These 
concentrations  become  more  significant 
if  they  are  allowed  to  go  untreated  in 
non-thermal  treatment  technologies 
such  as  separation  and  filtration.  EPA 
has  identified  one  commercial  facility 
currently  permitted  to  combust  wastes 
that  may  have  PCDD  and  PCDF 
constituents  with  concentrations  one  to 
two  orders  of  magnitude  higher  than 
those  levels  found  in  F032. 

For  nonwastewater  forms,  the 
proposed  treatment  standards  are  based 
on  the  performance  of  combustion.  For 
wastewater  forms,  the  proposed 
treatment  standards  are  based  on  the 
performance  of  biological  treatment.  As 
mentioned  earlier,  other  aggressive 
oxidation  technologies  such  as  infrared 
incineration  (Shirco  process), 
supercritical  oxidation  (Huboer 
process),  and  pyrolytical  destruction 
devices  can  also  achieve  the  proposed 
treatment  standards.  EPA  requests 
comments  on  the  use  of  non-thermal 
treatment  technologies  that  have  been 
optimized  to  treat  PCDD  and  PCDF  in 
wastes  as  difficult  to  treat  as  F032.  In 
particular,  EPA  requests  comments  on 
whether  non-thermal  technologies  such 
as  chemical  dechlorination  via  the  use 
of  the  Alkaline  Polyethylene  Glycolate 
(APEG  or  KPEG)  process  or  the  Based 
Catalyzed  Decomposition  process  and 
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ultraviolet  (uv)  photolysis  are  also 
capable  of  achieving  limits  at  or  below 
the  proposed  UTS  limits  for  dioxins  and 
furans  in  wastewater  and 


nonwastewater  forms  of  F032.  EPA  has 
been  testing  the  applicability  of  the  BCD 
Process  and  APEG  on  various 
chlorinated  wastes  and  contaminated 


soil,  and  wood  preserving  wastes.  EPA 
expects  to  make  the  results  of  the  BCD 
treatability  studies  available  to  the 
public  in  the  fall  of  1995. 


Proposed  BOAT  Standards  for  F032.  F034,  F035 

[Wastewaters  and  nonwastewaters] 


Constituent 


Wastewaters 
maximum  for 

any  24  Hr. 

composite 

Nonwastewa- 
ters maxi- 
mum for  any 
grab  sample 

Constituents  proposed  for  regulation 

F032 

F034 

Total  com- 

Total cooD- 

F035 

position 
(mgrt) 

position 
(mgrtcg) 

0.039 

6.2 

X 

0.035 

14.0 

X 

0.035 

7.4 

X 

0.035 

7.4 

X 

0.089 

7.4 

X 

0.059 

3.4 

X 

X 

0.059 

3.4 

X 

X 

0.059 

3.4 

X 

X 

0.061 

3.4 

X 

X 

•0.11 

•6.8 

X 

X 

0.059 

3.4 

X 

X 

0.055 

8.2 

X 

X 

0.059 

3.4 

X 

X 

0.0055 

3.4 

X 

X 

0J)59 

5.6 

X 

X 

0.059 

5.6 

X 

X 

0.067 

8.2 

X 

X 

0.000063 

0.001 

X 

0.000063 

0.001 

X 

0.000063 

0.001 

X 

0.000063 

0.001 

X 

0.000035 

0.001 

X 

0.000063 

0.001 

X 

1.4 

5.0 

X 

X 

X 

2.77 

0.86 

X 

X 

X 

Phenols: 

Phenol  , 

2.4-Diniethylphenol  

2,4,6-Trichkxophenol  , 

2,3,4,6-Tetrachloropheno(  

Pentachlorophenol 

PAHs: 

Acenaphthene 

Anthracene 

Benz(a)anthracene 

Benzo<a)pyrene 

Benzo<K)fluoranttiene 

Chrysene 

Dibenz  (a,h)  anttvacene  

Ruorene 

lndeno(1,2,3-c,d)pyrene 

Naphttialef)e „ 

Ptienanttirene - 

Pyrene 

Dioxins  and  Furans: 

Tetrachlorodiberuo-p-dioxins  . 
Pentachlorodibenzo-pHJioxins 
Hexachlorodibenzo-pKJioxins  . 

Tetrachk>rodit)enzofurans  

Pentachlorodibenzofurans  

Hexachk>rodit}eruofurans  

Irorganics: 

Arsenic  

Chromium  (total)  


•Because  Benzo(b)fluoranlhene  and  Benzo<k)fluaranttiane  coelute  on  gas  chromatography  columns, .this  constituent  is  regulated  as  a  sum  of 
ttie  two  compounds. 


D.  Treatment  Standards  for  Toxic 
Characteristic  Metal  Wastes 

1.  Rationale  for  Applying  Universal 
Treatment  Standards  (UTS)  to  Toxic 
Characteristic  Metal  Wastes  (D004- 
DOll) 

In  the  Third  Third  LDR  Rule  (55  FR 
22520),  EPA  established  treatment 
standards  for  the  metal  wastes  that  were 
characteristic  by  the  Extraction 
Procedure  (EP)  test.  Since  promulgation 
of  the  TC  rule  in  September  1990,  the 
Toxic  Characteristic  Leaching  Procedure 
(TCLP)  is  used  to  determine  whether  a 
metal  waste  is  characteristic.  Wastes 
that  are  characteristic  by  the  TCLP  but 
not  by  the  EP  are  considered  newly 
identified  wastes  and  are  not  currently 
subject  to  the  land  disposal  restrictions. 
Today.  EPA  is  proposing  to  apply 
treatment  standards  to  all  characteristic 
metal  wastes.  In  addition,  the  Agency  is 


proposing  to  change  the  treatment 
standard  levels  for  characteristic  metal 
wastes  from  those  established  in  the 
Third  Third  rule  at  the  characteristic 
levels  to  previously  promulgated  UTS 
levels  for  metal  constituents. 
Furthermore,  when  promulgated,  the 
characteristic  metal  wastes  must  be 
treated  not  only  to  meet  today's 
prop>osed  treatment  standards,  but  also 
to  meet  treatment  standards  for  any 
UHCs  reasonably  expected  to  be  present 
in  those  wastes  at  the  point  of  the 
wastes'  generation.  This  approach  is 
consistent  with  the  promulgated 
requirements  for  other  characteristic 
wastes  (D012-D043)  (see  59  FR  47982 
September  19, 1994). 

EPA  promulgated  the  UTS  for  organic, 
metal,  and  cyanide  constituents  on 
September  19, 1994  (see  59  FR  47982). 
The  UTS  eliminated  differences  in 
concentration  limits  for  the  same 


constituent  in  order  to  provide  a  better 
assessment  of  treatability,  to  reduce 
confusion,  and  to  ease  compliance  and 
enforcement.  (The  complete  table  of 
UTS  is  located  at  40  CFR  268.48  and  the 
levels  have  been  incorporated  in  the 
treatment  standard  table  at  §  268.40.) 
The  UTS  replaced  the  existing  metal 
constituent  treatment  standards  for  all 
listed  wastes,  and  constituted  applicable 
levels  for  underlying  hazardous  metal 
constituents  (metal  UHCs)  in  ignitable, 
corrosive  and  TC  organic  wastes.  As 
explained  above,  they  did  not  apply  to 
TC  waste  codes  D004-D011,  nor  did 
they  replace  the  treatment  standards 
promulgated  in  the  Third  Third  rule  for 
EP  metals. 

EPA  performed  a  comprehensive 
reevaluation  of  the  available  treatment 
performance  data  from  both  listed  and 
characteristic  wastes  for  all  metal 
constituents  in  the  UTS  table  in  order  to 
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determine  whether  the  metal  UTS  levels 
are  appropriate  to  transfer  to  TC  metals. 
The  Agency  has  determined  that  a 
transfer  of  UTS  is  appropriate  based  on 
treatment  levels  achieved  for  the 
characteristic  wastes  and  the  metal 
concentrations  in  untreated  wastes  used 
for  UTS  being  more  highly 
contaminated  than  the  characteristic 
wastes.  Some  of  the  historic  data  on 
treatment  of  characteristic  wastes 
simply  reflects  a  design  to  remove  the 
characteristic,  not  a  true  measure  of  the 
treatability  by  stabilization  and  HTMR 
(see  "BOAT  Backgroimd  Document  for 
Toxicity  Characteristics  Metal  Wastes 
D004-DG11)"  in  the  RCRA  docket).  EPA 
is  proposing  that  the  metal  UTS  are  the 
LDR  treatment  standards  for 
characteristic  metal  wastes.  This  means, 
in  effect,  that  most  of  the  metal 
treatment  standards  are  proposed  to  be 
changed,  however,  a  few  treatment 
standards  are  not.  Tables  at  the  end  of 
this  section  provide  the  old  level,  the 
new  level,  and  whether  or  not  the 
treatment  standard  is  proposed  to  be 
changed. 

The  UTS  for  metal  nonwastewaters 
can  be  achieved  by  high  temperature 
metals  recovery  (HTMR)  or  stabilization. 
HTMR  is  a  common  technology  for  the 
extraction  and  recovery  of  metals  from 
complex  matrices.  HTMR  is  based 
primarily  on  pyrometallurgical 
separation  principles.  HTMR  has  been 
demonstrated  to  be  applicable  to  almost 
all  metals  in  a  relatively  wide  variety  of 
matrices.  This  is  primarily  due  to  the 
thermodynamic  and  kinetic  reactivity  of 
these  metals  (and  other  inorganics 
present)  at  the  high  temperatures  and 
oxidation  states  in  the  unit.  Depending 
on  the  type  of  HTMR  unit  and  the 
temperatures  utilized,  nonwastewater 
residues  that  would  be  classified  as 
slags,  are  likely  to  be  produced. 

Conventional  stabilization 
technologies  include  cementious  and 
pozzolanic  stabiUzation  with  the 
potential  addition  of  specialized 
reagents  for  the  enhancement  of 
structural  stabihty,  curing  time,  and/or 
reduced  leachability.  The  reduction  in 
leachability  of  the  hazardous  metal 
constituents  of  the  wastes  is 
accomplished  by  the  formation  of  a 
lattice  structure  (i.e.,  chemical  bonds) 
that  binds  or  entraps  the  metals  in  a 
solid  matrix.  Before  addition  of  the 
stabilizing  agents,  the  forms  of  the 
metals  in  the  wastes  need  to  identified. 
Often  pretreatment  involving  chemical 
conversion  of  the  metals  in  the  wastes 


to  a  more  favorable  oxidation  state  or  to 
a  different  metaUic  salt  must  be 
performed  or  the  stabilization  could  be 
relatively  ineffective  or  incomplete. 

2.  Proposed  Revision  of  UTS  for 
Beryllium 

In  today's  rule,  EPA  is  proposing  to 
change  the  UTS  for  beryllium  to  0.04 
mg/1  TCLP.  After  UTS  were 
promulgated,  additional  data  on  TC 
metals  were  submitted  to  the  Agency. 
These  grab  sample  data  were  from  a 
HTMR  facility  and  were  comprised  of 
480  data  points  from  their  in-house 
metal  treatment  processes.  These  data 
were  submitted  as  "Confidential 
Business  Information."  While  UTS 
nonwastewater  limits  for  metals  specify 
a  grab  sample,  the  data  used  to  develop 
the  standards  included  both  grab  and 
composite  samples.  These  data 
demonstrated  HTMR  could  not 
necessarily  achieve  the  limits  using  grab 
samples.  Out  of  the  40  data  points  for 
beryllium,  five  exhibited  levels 
exceeding  the  UTS  level  of  0.014  mg/1 
TCLP.  A  log-normal  statistical  analysis, 
based  on  QA/QC  Methodology,  was 
performed  on  these  beryllium  data 
points.  Based  on  this  analysis,  the 
Agency  is  proposing  to  modify  the 
beryllium  UTS  level  to  0.04  mg/1  TCLP. 
The  Agency  believes  that  this  proposed 
level  provides  assurance  that  metal 
nonwastewater  standards  can  comply 
with  UTS  using  grab  samples. 

The  Agency  also  reevaluated  the  new 
cadmium  data  submitted.  Based  on  a 
log-normal  statistical  analysis  the 
cadmium  data,  the  UTS  level  of  0.19 
mg/1  TCLP  is  essentially  at  the  99th 
percentile.  The  Agency,  therefore,  does 
not  see  a  need  to  modify  this  standard 
and  is  not  proposing  a  change  in  the 
previously  promulgated  cadmium  UTS 
level.  However,  due  to  the  two  data 
exceedances  out  of  the  40  data  point 
samples  submitted,  the  Agency  is 
soliciting  further  data. 

The  issue  of  grab  versus  composite 
sampling  has  been  raised  as  needing 
clarification.  As  previously 
promulgated,  these  metal  treatment 
standards  specify  grab  samples.  If  grab 
sampling  creates  inconsistencies  in 
achieving  UTS  levels  for  a  treatment 
process,  the  facility  should  evaluate  its 
process  and  submit  data  to  EPA  in 
support  of  their  treatment  process  (40 
CFR  268.41  and  55  FR  22539  June  1, 
1990).  The  use  of  grab  versus  composite 
standards  does  not  mean  more  frequent 
sampling  is  necessary.  Grab  samples 


normally  reflect  maximum  process 
variability,  and  thus  will  reasonably 
characterize  the  range  of  treatment 
system  performance.  The  sampling 
analysis  for  both  wastewater  and 
nonwastewater  is  composite  and  grab 
respectively  (40  CFR  268.41  and 
268.43). 

3.  Treatment  Standard  for  Previously 
Stabilized  Mixed  Radioactive  and 
Characteristic  Metal  Wastes 

Some  radioactive  wastes  which 
exhibit  a  hazardous  characteristic  for  a 
metal  have  been  stabilized  to  meet  the 
existing  LDR  standards,  but  may  not  be 
land  disposed  until  after  Phase  IV  is 
finalized.  Such  circumstances  could 
result  in  treated  wastes  not  meeting  the 
revised  standards.  For  example,  as  part 
of  the  West  Valley  Demonstration 
Project,  approximately  21.000  drums  of 
mixed  radioactive/formerly  metal 
characteristic  wastes  have  been 
stabilized  to  meet  the  current  LDR 
treatment  standards  for  metals.)  The 
wastes  at  the  West  Valley  site  are  being 
stored  awaiting  development  of  disposal 
capacity.  Because  of  siting  difficulties 
for  radioactive  wastes,  it  is  expected  to 
take  more  than  three  years  to  develop 
disposal  capacity.  There  is  a  good 
possibility  that  when  these  treated 
wastes  are  disposed,  the  Phase  IV  final 
rule  will  be  in  effect  and  the  metal 
portion  will  be  subject  to  the  more 
stringent  Universal  Treatment  Standard 
levels.  If  this  were  the  case,  the  wastes 
would  require  re-treatment  to  achieve 
UTS  prior  to  disposal.  Such  a  practice 
would  present  significant  risks.  Opening 
the  drums  and  grinding  the  already 
treated  mass  of  stabilized  waste  to  re- 
treat could  expose  workers,  and 
possibly  others,  to  unacceptable  levels 
of  metal  containing  dusts  and 
radioactivity. 

The  Agency  believes  the  prior 
stabilization  of  such  wastes  achieves  the 
statutory  minimized  threat  standard, 
and  to  require  re-treatment  would  not 
only  minimize  threat,  but  could  increase 
it.  Therefore,  the  Agency  is  proposing  to 
allow  characteristic  metal  mixed  wastes, 
that  have  undergone  stabilization  prior 
to  the  effective  date  of  the  Phase  IV  final 
rule,  to  comply  with  the  LDR  metal 
standards  that  were  in  effect  at  the  time 
the  waste  was  stabilized.  Mixed 
radioactive/characteristic  metal  wastes 
that  are  stabilized  after  the  effective  date 
of  Phase  IV  would  be  subject  to  the 
metal  treatment  standards  in  the  Phase 
IV  rule. 
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Proposed  Changes  for  TC  Metals  (Nonwastewater)  (D004-D011) 


TC  metal 


OWTC 
level 
(man 

TCLP) 


New  UTS 

level 

(mg/l 

TCLP) 


N.C.=no 
change 


Arsenic  (0004)  _.... 

Barium  (tXX)5) 

Cadmium  (CX)06) 

Ctwmium  (Total)  (D007)  

Lead  (D008)  

Mercury-fetort  residues  (D009) 

Mercury— ail  ottiers  (D009)  

Selenium  (D010)  ._ 

Silver  (D01 1)  


5.0 
100 
1.0 
5.0 
5.0 
020 
20 
1.0 
5.0 


5.0 

7.6 
.19 
.86 
.37 
.20 
.025 
.16 
.30 


N.C. 


N.C. 


Proposed  Changes  for  TC  Metals  (Wastewaters)  (D004-D011) 


TC  metal 


OkJTC 
level 
(mg/l 

TCLP) 


New 
UTS 
level 
(mg/l) 


N.Cno 
change 


Arsenic  (0004)  

Barium  (0005)  

Cadmium  (0006)  

Chromium  (Total)  (0007)  

Lead  (D008)  

Mercury-fetort  residues  (0009) 

Mercury— all  others  (0009) 

Selenium  (O010)  

Silver  (0011) _ 


5.0 
100 
1.0 
5.0 
5.0 
.20 
.20 
1.0 
5.0 


1.4 
12 
.69 
2.77 
.69 
NA 
.15 
.82 
.43 


VL  Miiieral  Processing  Waste  Issues 

EPA  is  planning  revisions  to  the 
regulations  pertaining  to  mineral 
processing  wastes,  including  the 
definition  of  solid  waste,  the  rules 
applying  to  mixtures  of  Bevill-exempt 
wastes  and  those  which  are  not  Bevill- 
exempt,  apphcation  of  land  disposal  to 
characteristic  mineral  processing 
wastes,  and  responses  to  various  court 
remands.  The  Agency  plans  to  address 
these  issues  in  a  supplemental  proposal 
to  today's  rule. 

Vn.  Environmental  Justice 

A.  Applicability  of  Executive  Order 
12898 

EPA  is  committed  to  address 
environmental  justice  concerns  and  is 
assujning  a  leadership  role  in 
envirorunental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
the  Executive  Order  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency.  EPA's  Office  of  Solid  Waste 


and  Emergency  Response  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  wasie  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

B.  Potential  Effects 

Today's  proposed  rule  covers  several 
wastes:  wood  preserving  wastes,  TC 
metals,  and  leaks/sludges/and  emissions 
from  siu-face  impoundments.  The  rule 
involves  not  one  site,  but  will  possibly 
affect  many  facilities  nationwide. 
Because  of  the  locations  of  some  of 
these  facilities  and  surface 
impoundments,  the  potential  exists  for 
impacts  to  minority  or  low  income 
communities. 

Today's  rule  is  intended  to  reduce 
risks  of  hazardous  and  characteristic 
wastes  as  proposed,  and  to  benefit  all 
populations.  As  such,  this  rule  is  not 
expected  to  cause  any  disproportionate 
impacts  to  minority  or  low  income 
communities  versus  affluent  or  non- 
minority  communities. 

The  Agency  is  soliciting  comment  and 
input  from  all  stakeholders,  including 
members  of  the  environmental  justice 
community  and  members  of  the 
regulated  community.  The  Agency 
encourages  all  interested  ptirties  to 
provide  comments  or  further 
information  that  might  be  necessary  on 


the  data,  analysis,  and  findings 
contained  in  tliis  section.  The  Agency  is 
interested  in  receiving  additional 
information  and/or  comment  on  the 
following: 

•  Information  on  facilities  with 
surface  impoundments  that  have 
evaluated  potential  ecological,  human 
health  (taking  into  account  subsistence 
patterns  and  sensitive  populations)  and 
socioeconomic  impacts  to  minority  or 
low-income  communities. 

•  Information  on  facilities  with 
surface  impoundments  that  have 
conducted  human  health  analyses 
identifying  multiple  and  cumulative 
exposures  (populations  at  risk)  from 
leaks,  emissions,  sludges. 

•  Information  on  releases  (leaks, 
emissions)  that  have  occurred  in  the 
community  and  their  health  and 
environmental  effects;  and  possible 
effects  of  exposure  to  the  chemicals  in 
the  community. 

•  Information  on  hazardous  materials 
stored,  used,  and  transported  in  the 
community. 

VUI.  Capacity  Determinations 

A.  Introduction 

This  section  summarizes  the  results  of 
the  capacity  analysis  for  the  wastes 
covered  by  this  proposal.  For 
background  information  on  data 
sources,  methodology,  and  a  summary 
of  the  capacity  analyses  for  each  group 
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of  wastes  covered  in  this  rule,  see 
"Background  Dociunent  for  ciapacity 
Analysis  for  Land  Disposal  Restrictions, 
Phase  IV — Issues  Associated  with  Clean 
Water  Act  Treatment  Equivalency,  and 
Treatment  Standards  for  Wood 
Preserving  Wastes  and  Toxicity 
Characteristic  Metal  Wastes. 

In  general,  EPA's  capacity  analysis 
focuses  on  the  amount  of  waste  to  be 
restricted  from  land  disposal  that  is 
currently  managed  in  land-based  units 
and  that  will  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  are  not  managed 
in  land-based  units  (e.g.,  wastewaters 
managed  only  in  RC^RA  exempt  tanks, 
with  direct  discharge  to  a  Publicly 
Owned  Treatment  Works  (POTW))  is 
not  included  in  the  quantities  requiring 
alternative  treatment  as  a  result  of  the 
LDRs.  Also,  wastes  that  do  not  require 
alternative  treatment  (e.g.,  those  that  are 
currently  treated  using  an  appropriate 
treatment  technology)  are  not  included 
in  these  quantity  estimates. 

EPA's  decisions  on  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  availability  of  ahemative 
treatment  or  recovery  technologies. 
Consequently,  the  methodology  focuses 
on  deriving  estimates  of  the  quantities 
of  waste  that  will  require  either 
commercial  treatment  or  the 
construction  of  new  on-site  treatment  as 
a  result  of  the  LDRs.  Quantities  of  waste 
that  will  be  treated  adequately  either  on 
site  in  existing  systems  or  off  site  by 
facilities  owned  by  the  same  company 
as  the  generator  (i.e.,  captive  facilities) 
are  omitted  from  the  required  capacity 
estimates.* 

B.  Capacity  Analysis  Results  Summary 

1.  Available  Capacity 

EPA  estimates  that  there  are  115,900 
tons  per  year  of  commercial  sludge/ 
solid  combustion  capacity  and 
1,145,000  tons  per  year  of  commercial 
liquid  combustion  capacity  available  to 
meet  the  treatment  requirements  of 
Phase  rv  wastes.  EPA  estimates  that 
there  are  over  one  million  tons  of 
available  stabilization  capacity.  In 
addition,  EPA  estimates  that  there  are 
approximately  47  million  tons  per  year 
of  available  wastewater  treatment 
capacity. 


*  Traditionally,  capacity  analyses  have  focused  on 
the  demand  for  alternative  capacity  once  existing 
on-site  capacity  and  captive  off-site  capacity  have 
been  accounted  for.  However,  for  some  of  the 
wastes  at  issue  in  this  rule  it  may  not  be  feasible 
to  ship  wastes  off  site  to  a  commercial  facility.  In 
particular,  facilities  with  large  volumes  of 
wastewaters  may  not  readily  be  able  to  transport 
their  waste  to  treatment  facilities.  Alternative 
treatment  for  these  wastes  may  need  to  be 
constructed  on  site. 


EPA  believes  that  some  facilities  may 
face  logistical  problems  in  complying 
with  the  sludges,  leaks,  and  air 
emissions  standards.  For  example,  if  the 
standards  require  alternative 
management  of  characteristic  wastes, 
modifications  (e.g.,  waste  segregation, 
plant  replumbing,  the  installation  of  a 
new  waste  treatment  system  or 
pollution  prevention  mechanisms) 
might  require  significant  time.  If  EPA 
determines  that  on-site  treatment 
capacity  will  not  be  available  when  the 
final  rule  is  promulgated,  and  that  there 
would  be  no  feasible  way  for  generators 
to  transport  their  wastes  to  commercial 
treatment  facilities,  EPA  may  grant  a 
capacity  variance  for  up  to  two  years. 
EPA  requests  comments  on  the  types  of 
modifications  that  might  be  necessary  at 
facilities  that  need  to  manage  their 
Phase  rv  wastes  on-site,  and  the  time 
required  to  make  such  modifications. 

2.  Surface  Impoundment  Sludges, 
Leaks,  and  Air  Emissions 

EPA  is  considering  several  regulatory 
options  for  surface  impoujidment 
sludges,  leaks,  and  air  emissions.  Details 
of  the  methodology  and  estimates  of 
a^ected  facilities  and  waste  quantities 
are  provided  in  the  capacity  analysis 
technical  background  document. 

EPA  estimates  that  for  the  regulatory 
option  that  relies  on  Phase  in 
rulemaking  and  other  EPA  regulatory 
activities  (e.g.,  CAA)  to  achieve  RCRA- 
equivalent  levels  of  control  (Option  1), 
no  facilities  or  quantities  will  be 
affected  by  the  Phase  IV  rule. 

The  other  regulatory  options  apply 
some  additional  controls  beyond 
treatment  standards  for  surface 
impoundment  wastewaters  regulated 
imder  the  Phase  HI  rule.  EPA  analyzed 
these  other  regulatory  options  by 
focusing  on  the  15  industry  sectors 
identified  in  the  Phase  III  LDR  capacity 
analysis  as  the  industries  most  likely  to 
be  affected  by  the  Phase  IV  LDR  rule. 

EPA  estimates  that  for  Option  2,  the 
wastewater  affected  by  the  air  emissions 
standard  for  surface  impoundments  in  ' 
(HWA  or  (ZWA-equivalent  treatment 
systems  will  be  about  0.4  biUion  to  5.8 
billion  tons  of  decharacterized 
wastewater  per  year.  About  0.3  billion 
to  3.7  billion  tons  of  decharacterized 
wastewater  could  be  affected  by  the  leak 
standard.  The  facilities  generating 
affected  wastewater  may  need  to 
conduct  ground  water  monitoring, 
install  liners,  or  conduct  ground  water 
remediation.  EPA  estimates  that  0.1 
million  to  3.5  million  tons  per  year  of 
sludges  might  be  affected  by  the  sludges 
component  of  the  Phase  IV  LDR  rule. 
For  Option  3,  EPA  estimates  that  2.4 
billion  to  16  billion  tons  of 


decharacterized  wastewater  will  be 
affected  each  year  by  the  air  emissions, 
leaks,  and  sludges  standards. 

For  Options  2  and  3,  EPA  beUeves 
that  some  affected  facifities  need  time  to 
reconfigiue  their  waste  management 
systems  or  to  build  treatment  capacity 
for  these  wastes,  since  the  volumes  of 
waste  affected  are  large  enough  to  make 
off-site  treatment  impractical  for  many 
facilities.  EPA  is  proposing  to  grant  a 
two-year  national  capacity  variance  for 
surface  impoundment  sludges,  leaks, 
and  air  emissions  under  the  regulatory 
options  that  require  additional 
management  of  these  wastes  beyond  the 
Phase  ni  standards  (i.e..  Options  2  and 
3).  EPA  requests  comments  on  this 
proposal  and  data  on  the  number  of 
affected  facilities  and  the  quantities  of 
affected  wastes. 

3.  Newly  Identified  Characteristic  Metal 
Wastes 

EPA  estimates  41,250  tons  per  year  of 
newly  identified  D008  (lead) 
nonwastewaters  will  require 
stabilization  as  a  result  of  the  TCLP  test. 
EPA  believes  that  any  additional 
quantities  of  other  newly  identified  TC 
metal  wastes  are  very  small.  Since  there 
are  over  1  million  tons  of  stabilization 
capacity  available  to  treat  these  wastes, 
EPA  is  proposing  to  not  grant  a  variance 
to  TC  metal  wastes. 

4.  Wood  Preserving  Wastes 

EPA  estimates  that  very  small 
quantities  of  wood  preserving 
wastewaters  (approximately  340  tons  of 
organic  wastewater  and  40  tons  of 
inorganic  wastewater  per  year)  will 
require  alternative  treatment  capacity  in 
order  to  comply  with  the  proposed 
LDRs.  EPA  estimates  that  approximately 
28,000  per  year  tons  of  nonwastewaters 
(24,860  tons  of  organic  nonwastewaters 
and  2,880  tons  of  inorganic 
nonwastewaters)  will  require  alternative 
treatment  as  a  result  of  the  proposed 
LDRs. 

EPA  believes  that  incineration  should 
be  able  to  meet  the  proposed  treatment 
standards  for  organic  wastewaters  and 
nonwastewaters,  stabilization  should  be 
able  to  meet  the  proposed  treatment 
standards  for  inorganic  nonwastewaters, 
and  chemical  precipitation  should  be 
able  to  meet  the  treatment  standards  for 
the  inorganic  wastewaters.  There  is 
sufficient  liquid  and  sludge/sofid 
combustion  capacity  for  both  the 
organic  wood  preserving  wastewaters 
and  nonwastewaters.  In  addition,  EPA 
believes  that  there  is  sufficient  chemical 
precipitation  capacity  for  the  inorganic 
wastewaters.  Finally,  there  are  over  1 
million  tons  of  stabilization  capacity  for 
the  inorganic  nonwastewaters. 
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Therefore  EPA  is  proposing  not  to  grant 
a  variance  for  the  newly  listed  wood 
preserving  wastes.  Although  many 
commenters  to  the  ANPRM  (56  FR 
55160)  expressed  concern  that  treatment 
facilities  would  not  accept  F032  waste 
if  the  treatment  standards  include  a 
dioxin  concentration,  EPA  believes  that 
its  Combustion  Strategy  will  alleviate 
this  problem. 

Given  the  potentially  large  quantity  of 
soil  and  debris  contaminated  with 
newly  listed  wood  preserving  wastes 
and  the  lack  of  adequate 'treatment 
capacity  to  meet  this  demand,  EPA  is 
proposing  to  grant  a  two-year  capacity 
variance  to  soil  and  debris  contaminated 
with  newly  listed  wood  preserving 
wastes.  The  Agency  requests  comments 
on  this  proposal,  including  data  on  the 
quantities  of  soil  and  debris 
contaminated  with  wood  preserving 
wastes  that  are  generated. 

5.  Mixed  Radioactive  Wastes 

Despite  the  imcertainty  about 
quantities  of  mixed  radioactive  wastes 
containing  wastes  that  will  require 
treatment  as  a  result  of  today's  proposed 
rule,  any  new  commercial  capacity  that 
becomes  available  will  be  needed  for 
mixed  radioactive  wastes  that  were 
regulated  in  previous  LDR  rulemakings 
and  whose  variances  have  already 
expired.  Thus,  EPA  has  determined  that 
sufficient  alternative  treatment  capacity 
is  not  available,  and  is  proposing  to 
grant  a  two-year  national  capacity 
variance  for  mixed  RCRA/radioactive 
wastewaters  and  nonwastewaters 
contaminated  with  wastes  whose 
standards  are  being  proposed  today. 

6.  Phase  IV  Wastes  Injected  Into  Class  I 
Wells 

EPA  estimates  that  approximately  11 
million  tons  of  newly  identiHed  and 
listed  wastes  are  being  injected  in  Class 
I  injection  wells.  These  injected 
volumes  vary  in  amount  by  facility  and 
are  all  disposed  on  site.  None  of  these 
facilities  transport  their  waste  off  site  or 
currently  have  the  necessary  capacity  to 
treat  their  waste  on  site  by  acceptable 
means.  Additionally,  for  those  facilities 
affected  by  the  proposed  prohibitions 
which  are  unable  to  make  a  successful 
no  migration  demonstration  and/or  are 
unable  to  meet  the  requirements  of  other 
proposed  options,  constructing  a 
treatment  facility  on.site  would  require 
a  significant  aJmount  of  time.  Therefore 
the  Agency  is  proposing  to  grant  a  two- 
year  national  capacity  variance  for  these 
wastes. 

EPA  requests  comments  on  the  above 
capacity  determinations.  In  particular, 
EPA  requests  data  on  the  generation, 
characteristics,  and  management  of  the 


wastes  discussed  above.  In  addition, 
EPA  requests  data  on  the  availability  of 
treatment  capacity  for  any  of  these 
wastes. 

Table  1  lists  each  category  of  RCRA 
wastes  for  which  EPA  is  today 
proposing  LX)R  standards.  For  each 
category,  this  table  indicates  whether 
EPA  is  proposing  to  grant  a  national 
capacity  variance  for  land-disposed 
wastes.' 

Table  l  .—Variances  for  Newly 
Listed  and  Identified  Wastes 


rves"  Indicates  EPA 

is  proposing  to  grant  a 

variancel' 

Waste  description 

Surface- 
disposed 
wastes 

Deep 
well-in- 
jected 
wastes 

Phase  IV  Sludges  2  . 

Yes 

N/A. 

Ptiase  IV  Leaks2  .... 

Yes 

N/A. 

Phase  IV  Air  Emis- 

Yes .- 

N/A. 

sions  2. 

Newly  Identified  TC 

No 

Yes. 

Metals  (D004- 

D011). 

Newly  Usted  Wood 

No 

Yes. 

Preserving 

Wastes  (F032. 

F034.  F035). 

Soil  and  Debhs  Corv 

Yes 

N/A. 

tamlnated  witti 

Newly  Listed 

Wood  Preserving 

Wastes. 

Ptiase  IV  Mixed  Ra- 

Yes  

Yes. 

dioactive  Wastes. 

^  Treatment  capacity  variances  are  for  two 
years. 

2  The  variance  determinations  listed  here 
apply  only  to  wastes  derived  from  surface  im- 
pourxjments  in  CWA  or  CWA-equlvalent  sys- 
tems that  manage  decharacterized  ICRT 
wastes. 

EX.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 


'The  term  "land-disposed  wastes"  denotes 
wastes  that  are  managed  in  land-based  units  at  any 
time  during  the  waste's  storage,  treatment,  or 
disposal. 


longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  imtil  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  H'A  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so. 

Today's  rule  is  being  proposed 
pursuant  to  sections  3004(d)  through 
(k).  and  3004(m).  of  RCRA  (42  U.S.C. 
6924(d)  through  (k).  and  6924(m)).  The 
rule  would  be  added  to  Table  1  in  40 
CFR  271. l(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA.  States 
may  apply  for  final  authorization  for  the 
HSWA  provisions  in  Table  1 ,  as 
discussed  in  the  following  section  of 
this  preamble.  Table  2  in  40  CFR 
271. l(j)  is  also  modified  to  indicate  that 
this  rule  is  a  self-implementing 
provision  of  HSWA. 

B.  Abbreviated  Authorization 
Procedures  for  Specified  Portions  of  the 
Land  Disposal  Restrictions  Phase  U,  m, 
and  IV  Rules 

Under  the  current  authorization 
structure,  all  revisions  to  authorized 
state  hazardous  waste  programs,  no 
matter  how  minor  the  change,  are 
reviewed  under  the  same  procedures 
and  standard  of  review.  While  these 
procedures  may  be  appropriate  for 
significant  changes  to  the  RCRA 
program,  EPA  believes  they  are  too 
detailed  for  minor  changes.  EPA  is 
aware  that  this  situation  may  result  in 
unnecessary  costs  and  delays  in 
authorizing  States  and  add  costs  for  the 
Agency  to  process  these  revisions. 
Because  of  these  problems,  EPA  believes 
that  the  procedures  for  authorization 
should  reflect  the  different  scope  of  new 
rules.  For  example,  a  State  should  be 
able  to  gain  authorization  for  minor 
revisions  to  a  basic  aspect  of  the 
program  (i.e.,  the  Land  Disposal 
Restrictions)  in  an  expedited  fashion  if 
that  State  is  authorized  for  that  major 
part  of  the  program.  Therefore,  EPA  is 
today  proposing  to  create  an  expedited 
authorization  procedure  that  would  be 
applied  to  certain  minor  revisions  to  the 
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LDR  program  in  the  Phase  n,  IH,  and  IV 
rules. 

Under  this  proposed  approach,  EPA's 
review  and  approval  of  a  State's 
authorization  application  would  be 
expedited.  A  State  would  be  required  to 
certify  that  provisions  it  has  adopted 
provide  authority  that  is  equivalent  and 
no  less  stringent  than  the  Federal 
provisions.  Within  60  days  of  receiving 
a  complete  application,  EPA  would 
provide  notice  to  the  public  approving 
a  complete  State  application.  Then,  the 
public  would  have  an  opportunity  for 
comment,  as  provided  by  the  existing 
regulations  governing  authorization 
revisions.  A  detailed  explanation  of 
today's  proposed  procedures  is 
provided  below. 

Today's  Phase  IV  proposal  contains 
two  very  distinct  types  of  changes  to  the 
Land  Disposal  Restrictions  program. 
The  abbreviated  authorization  process 
that  EPA  is  proposing  today  would 
apply  to  minor  changes  to  the  existing 
program.  Specifically,  the  new  process 
would  apply  to  the  regulation  of  newly 
identified  wastes  under  BDAT,  and  to 
several  clarifications  and  improvements 
to  the  existing  LDR  program.  These 
provisions  involve  minor  and  routine 
changes  to  the  Land  Disposal 
Restrictions  (LDR)  regulations.  The 
other  part  of  today's  Phase  IV  proposal 
would  potentially  expand  the  scope  of 
EPA's  program  under  RCRA  in 
significant  ways.  Specifically,  EPA  is 
proposing  options  that  would  address 
the  management  of  decharacterized 
wastes  in  surface  impoundments  that 
are  not  subject  to  RCRA  Subtitle  C. 
Depending  on  the  option  that  the 
Agency  chooses,  the  universe  of 
facilities  covered  by  Subtitle  C  could 
significantly  increase.  The  regulatory 
approach  that  EPA  may  use  for  these 
surface  impoundments  may  also  differ 
from  previous  regulatory  schemes.  EPA 
would  use  the  existing  authorization 
procedures  for  this  part  of  the  Phase  IV 
proposal,  except  for  option  one  in  the 
management  of  decharacterized  wastes. 
This  option  would  use  existing  non- 
RCRA  regulatory  authorities  to  address 
these  units,  and  therefore  RCRA 
regulatory  amendments  would  not  be 
required.  Thus,  a  State's  authorization 
would  not  need  to  be  revised. 

EPA  is  also  proposing  to  apply  the 
same  abbreviated  authorization 
procedures  to  the  more  minor  changes 
in  the  March  2, 1995,  proposed  Phase  III 
LDR  rule  (see  60  FR  11702)  that  are 
similar  to  those  in  today's  Phase  IV 
proposal,  as  they  also  are  routine 
changes  to  the  LDR  program.  EPA  also 
believes  that  the  revised  numerical 
values  represented  by  the  Universal 
Treatment  Standards  (UTS)  in  §§  268.40 


and  268.48  that  were  promulgated  in  the 
Phase  II  LDR  rule  (see  59  FR  47982. 
September  1, 1994)  are  changes 
appropriate  for  the  abbreviated  process. 

Basis/Rationale  for  Streamlined 
Authorization 

EPA  believes  that  an  abbreviated 
procedure  can  and  should  be  used  to 
authorize  States  for  sections  of  the 
Phase  n,  m.  and  Phase  IV  LDR  rules 
(discussed  below)  for  several  reasons. 
First,  the  applicable  portions  of  these 
rules  are  relatively  minor  in  nature. 
Over  time,  changes  such  as  these  have 
become  a  routine  part  of  the  LDR 
program.  Second,  the  States  that  would 
use  this  procedure  would  already  be 
authorized  for  the  Third  Third  LDR  rule. 
During  the  authorization  process  for  the 
LDR  rules  up  to  and  including  the  Third 
Third  rule,  EPA  would  have  already 
determined  whether  the  State  has  an 
LDR  program  that  is  consistent  with  the  ' 
Federal  program,  and  also  whether  there 
is  adequate  enforcement.  Third,  since 
the  State  has  been  implementing  the 
LDR  program,  EPA  will  be  familiar  with 
the  State's  implementation  performance. 
Last,  EPA  believes  that  implementation 
of  the  LDR  program  will  be  enhanced  by 
expedited  authorization  of  these 
provisions,  since  authorization  will 
remove  any  confusion  about  who  is  the 
implementing  Agency  for  specific 
requirements. 

Section  3006(b)  of  RCRA  establishes 
the  legal  standard  for  State  program 
approval.  EPA  believes  that  for  the 
routine  changes  in  the  Phase  11,  ni,  and 
rv  LDR  rules,  the  certification  submitted 
to  EPA  by  the  State  provides  an 
adequate  basis  for  EPA  to  propose 
approval  of  the  program  revision,  as  this 
certification  simply  updates  EPA's 
previous  findings  regarding  the  LDR 
program.  EPA  also  believes  that  by 
virtue  of  a  State  having  obtained 
authorization  for  the  LDR  program,  the 
State  has  demonstrated  its  capability 
both  in  the  administration  and 
implementation  of  the  program,  and  in 
its  understanding  of  the  requisite  legal 
requirements.  States  that  are  authorized 
for  significant  portions  of  the  LDR 
program  are  familiar  with  the  type  of 
rule  changes  needed,  have  adopted  all 
or  most  of  the  imderlying  LDR  program, 
and  have  experience  in  implementing 
and  enforcing  the  rules.  Thus,  EPA  will 
give  great  weight  to  the  statements  and 
legal  certification  submitted  by  the 
State.  Accordingly,  the  Agency  believes 
that  a  second  detailed  evaluation  by 
EPA  is  not  warranted  under  such 
circumstances. 


Proposed  Streamlined  Authorization 
Procedures 

Today's  notice  proposes  to  amend  40 
CFR  Part  271  to  create  a  streamlined 
authorization  procedure  in  new  section 
271.28.  EPA  is  proposing  today  to  apply 
this  procedure  only  to  the  specific  parts 
of  the  Phase  n,  in,  and  IV  rules  that  are 
identified  in  paragraph  (a)  of  section 
271.28.  EPA  is  also  soliciting  comment, 
however,  on  whether  this  approach 
should  be  applied  to  other  aspects  of  the 
land  disposal  program. 

The  parts  ofme  Phase  in  proposal  to 
which  today's  streamlined  authorization 
proposal  would  be  applicable  are:  (1) 
Treatment  standards  for  newly  listed 
wastes,  (2)  improvements  to  the  existing 
land  disposal  restrictions  program,  (3) 
revisions  and  corrections  to  the 
treatment  standards  in  §§  268.40  and 
268.48.  and  (4)  the  prohibition  of 
hazardous  waste  as  fill  material.  The 
preamble  discussion  for  these  parts  of 
the  Phase  III  proposal  is  in  Sections  VI, 
VII.  and  VIII  of  the  March  2. 1995. 
notice  (see  60  FR  11702).  The  applicable 
parts  of  today's  proposed  Phase  IV  rule 
are:  (1)  Treatment  standards  for  newly 
listed  and  identified  wastes  and  (2) 
improvements  to  the  land  disposal 
restrictions  program.  In  the  final  Phase 
n  rule,  the  applicable  parts  are  the 
treatment  standards  in  §§  268.40  and 
268.48. 

Note  that  EPA  is  not  proposing  the 
use  of  this  streamlined  procedure  for  the 
authorization  of  those  sections  of  the 
Phase  III  rule  that  address  end-of-pipe 
treatment  standards  for  (1)  Clean  Water 
Act  and  equivalent  wastewater 
treatment  systems,  and  (2)  Class  I  non- 
hazardous  injection  wells.  The 
streamlined  procedures  would  also  not 
be  used  for  the  authorization  of  the 
option  the  Agency  chooses  in  the  Phase 
rv  final  rule  to  address  the  management 
of  leaks,  sludges,  and  air  emissions  of 
toxic  constituents  from  decharacterized 
wastes.  As  explained  earlier.  EPA  has 
tentatively  concluded  that  these 
requirements  would  involve  significant 
expansions  of  the  program  deserving 
more  detailed  review. 

Paragraph  (a)  of  proposed  §  271.28 
also  specifies  that  the  State  must  already 
be  authorized  for  the  Third  Third  LDR 
rule  (see  55  FR  22520.  June  1, 1990)  to 
be  able  to  use  the  proposed  streamlined 
procedure  to  gain  authorization  for  the 
Phase  II,  ni,  and  IV  rules.  EPA  is 
proposing  this  approach  because  the 
structure  of  the  LDR  program  is 
essentially  complete  with  the  Third 
Third  rule,  and  few  changes  have  been 
made  since  this  rule,  EPA  believes  that 
it  is  appropriate  to  require  LDR  program 
authorization  up  to  and  including  this 
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rule  as  a  condition  for  using  the 
proposed  streamlined  procedures.  As  of 
May  31. 1995, 19  States  have  been 
authorized  to  Implement  the  Third 
Third  LDR  rule.  At  the  same  time,  EPA 
recognizes  that  this  proposed  approach 
may  unnecessarily  limit  the  beneHts  of 
streamlined  authorization  procedures. 
Therefore,  EPA  solicits  comment  on  (1) 
whether  the  use  of  the  streamlined 
procedure  should  be  expanded  to  other 
Land  Disposal  Restrictions  rules,  and  (2) 
whether  a  State  should  only  be  required 
to  be  authorized  for  the  Solvents  and 
Dioxins  rule  (51  PR  40572,  November  7, 
1986)  to  use  this  procedure,  since  this 
rule  put  in  place  the  basic  structure  of 
the  LJDR  program. 

Under  proposed  section  271.28(b),  a 
State  would  submit  an  abbreviated 
application  (primarily  consisting  of  a 
certification  from  the  State)  that  the 
laws  of  the  State  provide  authorities  that 
are  equivalent  to,  and  no  less  stringent 
than  the  Federal  authorities.  The 
certification  would  also  include 
appropriate  citations  to  the  specific 
statutes,  administrative  regulations  and 
where  appropriate,  judicial  decisions. 
The  cited  State  statutes  and  regulations 
would  also  have  to  be  fully  effective  at 
the  time  the  certification  is  signed.  As 
discussed  above,  in  the  case  of  routine 
or  minor  program  changes,  EPA  believes 
that  this  certification  will  provide  an 
adequate  basis  for  EPA's  authorization 
of  a  program  revision  xmder  RCRA 
section  3006  (absent  contrary 
information  in  the  possession  of  EPA,  or 
supplied  in  comments  during  the  public 
comment  period). 

Under  proposed  section  271.28(c), 
Mrithin  30  days  of  receipt  of  the 
application  EPA  would  be  required  to 
notify  the  State  if  EPA  determines  that 
the  application,  including  the 
certification,  is  not  complete. 
Accordingly,  when  the  application  is 
received,  EPA  would  conduct  a 
completeness  check  to  determine 
whether  the  application  contains  all  the 
required  components.  EPA  will  address 
the  extent  of  this  completeness  check  in 
future  authorization  guidance.  However, 
EPA  does  not  intend  that  this 
completeness  check  involve  a  detailed 
and  substantive  review.  EPA 
specifically  requests  comment  on  what 
activities  this  check  should  be  limited 
to.  The  reasons  why  EPA  could 
determine  that  an  application  is  not 
complete  are  specified  in  section 
271.28(d).  To  minimize  any  errors  such 
as  these,  EPA  continues  to  encourage 
States  to  submit  draft  rules  to  EPA  for 
review.  If  EPA  does  find  that  an 
application  is  incomplete  or  contains 
errors,  EPA  will  summarize  the 
deficiencies  in  the  completeness  notice 


sent  to  the  State  under  §  271.28(c).  After 
the  deficiencies  are  corrected,  the  State 
would  resubmit  the  application  to  EPA. 

When  EPA  determines  that  a  State's 
application  is  complete,  EPA  would 
issue  an  immediate  final  rule  under 
section  271.28(e)  within  60  days  of 
receiving  the  application  under 
paragraph  (c).  Thus,  if  a  State's  initial 
application  is  complete,  this  notice 
would  be  pubKshed  no  later  than  30 
days  after  EPA  finishes  its  completeness 
check.  This  immediate  final  rule  is 
similar  to  the  notice  used  in  §  271.21  for 
other  revision  authorization  decisions. 
Thus,  the  public  would  have  the  same 
ability  to  comment  as  for  other 
authorization  decisions.  The  notice 
would  provide  for  a  30-day  public 
comment  period,  and  would  go  into 
effect  60  days  after  publication  imless  a 
significant  adverse  comment  is  received 
by  EPA.  An  example  of  a  significant 
adverse  comment  would  be  that  the 
•State  did  not  have  the  necessary 
authority  to  implement  the  new 
requirements. 

EPA  solicits  comments  on  this 
proposed  approach,  as  well  as 
suggestions  of  possible  modifications  or 
alternative  approaches.  For  example,  is 
the  step  of  a  30-day  completeness 
review  necessary?  Are  the  criteria  in 
§  271.28(d)  for  completeness 
appropriate?  Are  there  further 
efficiencies  that  could  be  made,  for 
example,  in  the  approval  process  for 
program  changes  that  are  purely 
technical?  Does  the  proposed  process 
provide  adequate  assurance  that  the 
State  program  will  be  consistent  with 
and  no  less  stringent  than  the  Federal 
program? 

Although  EPA  has  proposed  to  use 
this  streamlined  authorization 
procedure  only  for  portions  of  the  Phase 
n,  in,  and  rv  LDR  rules,  EPA  is 
considering  this  procedure  for  other 
aspects  of  the  Land  Disposal 
Restrictions  and  other  rules  in  the 
future.  Future  proposals  will  further 
discuss  EPA's  plans  for  improving  and 
streamlining  the  state  authorization 
program.  EPA  is  planning  to  propose  to 
use  a  similar  authorization  approach  for 
the  upcoming  Hazardous  Waste 
Identification  Rule  (HWIR)  for 
contaminated  media.  This  different 
procedure  would  provide  for  additional 
EPA  review  of  the  State's  authorization 
apphcation.  EPA  expects  that  the 
procedure  proposed  today  would 
constitute  the  most  expedited 
authorization  procedure  available  to 
States. 

C.  Effect  on  State  Authorization 

Because  today's  proposed  Phase  IV 
LDR  rule  is  being  proposed  under 


HSWA  authority,  when  finalized,  those 
sections  of  today's  proposal  that  expand 
the  coverage  of  the  LDR  program  (e.g., 
to  newly  identified  wastes)  would  be 
implemented  by  EPA  in  authorized 
States  until  their  programs  are  modified 
to  adopt  these  rules  and  the 
modification  is  approved  by  EPA. 
However,  some  of  the  regulatory 
amendments  proposed  today  are  less 
stringent  than,  or  reduce  the  scope  of, 
the  existing  Federal  requirements. 
Others  are  neither  more  or  less 
stringent. 

States  that  are  authorized  for 
provisions  that  would  be  amended  in  a 
less  stringent  manner  by  today's 
proposal  would  not  be  required  to 
modify  their  program  to  adopt  the 
revised  provisions.  Those  provisions  are 
described  in  Section  VI  of  today's 
preamble,  entitled  Improvements  to 
Land  Disposal  Restrictions  Program. 
The  regulatory  provisions  that  are 
considered  to  be  less  stringent  are  in 
sections:  268.4,  268.5.  268.7,  268.30-37, 
waste  code  F039  in  the  table  titled 
"Treatment  Standards  for  Hazardous 
Wastes"  in  §  268.40,  and  the  use  of 
polymerization  as  a  treatment  method 
for  certain  DOOl  wastes  in  Table  1  of 
§  268.42. 

Other  provisions  are  neither  more  or 
less  stringent.  EPA  clarified  in  a 
December  19, 1994,  memorandum 
(which  is  in  the  docket  for  today's 
proposal)  that  EPA  would  not 
implement  the  Universal  Treatment 
Standards  (promulgated  under  HSWA 
authority  in  the  Phase  II  LDR  rule) 
separately  for  those  States  for  which  the 
State  has  received  LDR  authorization. 
EPA  views  any  changes  from  the 
existing  limits  to  be  neither  more  or  less 
stringent  since  the  technology  basis  of 
the  standards  has  not  changed. 
Accordingly,  EPA  will  not  implement 
the  amendments  to  the  UTS  that  are 
proposed  in  the  LDR  Phase  III  and  IV 
proposals. 

States  should  note  that  EPA  is  also 
proposing  to  include  newly  identified 
wastes  under  the  LDR  program.  Because 
these  more  stringent  HSWA  provisions 
expand  the  scope  of  LDR  coverage,  EPA 
would  generally  implement  them  in 
authorized  States  on  the  effective  date  of 
today's  rule.  EPA's  authorization 
guidance  for  the  final  rule  will  identify 
in  more  detail  which  provisions  in  these 
-  sections  will  be  implemented.  However, 
EPA  strongly  encourages  States  that  are 
authorized  for  the  Land  Disposal 
Restrictions  program  to  make^these 
proposed  improvements  to  their 
regulations  because  of  the  clarity  they 
will  give  to  the  regulated  community 
and  to  the  Agency. 
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Because  today's  rule  is  proposed 
pursuant  to  HSWA,  a  State  submitting  a 
program  modification  may  apply  to 
receive  interim  or  final  authorization 
under  RCRA  section  3006(g)(2)  or 
3006Cb),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
prooediu-es  and  schedule  for  State 
program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1,  2003.  (See  §  271.24(c) 
and  57  FR  60132,  December  18, 1992.) 

Section  271.21(e)(2)  requires  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
section  271.21(e).  This  deadline  can  be 
extended  in  certain  cases  (see  section 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  wdth  authorized  RCKA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  most  cases, 
EPA  expects  that  it  will  be  able  to  defer 
to  the  States  in  their  efforts  to 
implement  their  programs  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 


X.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  proposed  rule  to  determine  if  it 
is  a  significant  regulation  as  defined  by 
the  Executive  Order.  The  analysis 
considered  compliance  cost  and 
economic  impacts  for  ensuring  adequate 
control  of  underlying  hazardous 
constituents  in  air  emissions,  leaks,  and 
sludges  produced  in  surface 
impoundments  used  to  treat 
decharacterized  ICRT  wastewaters.  Also 
covered  under  this  rule  are  three  wood 
preserving  wastes  (F032,  F034,  and 
F035)  and  TC  metals  (D004-D011).  The 
analysis  considered  compliance  cost 
and  economic  impacts  for  both 
characteristic  wastes  and  newly  listed 
wastes  affected  by  this  rule.  The  Agency 
would  like  to  have  better  information 
regarding  how  many  facilities  and  waste 
management  imits  are  potentially 
affected,  waste  volumes,  constituents, 
concentrations,  how  often  and  under 
what  circumstances  additional 
treatment  is  required,  and  treatment 
costs. 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributable  to  today's  proposed 
rule,  followed  by  a  presentation  of  the 
cost,  economic  impact  and  benefit 
results  may  be  found  in  the  background 
document,  "Regulatory  Impact  Analysis 
of  the  Proposed  Phase  IV  Land  Disposal 
Restrictions  Rule,"  which  is  in  the 
docket  for  today's  proposed  rule. 

1.  Methodology  Section 

Three  regulatory  options  were 
considered  to  estabUsh  "RCRA 


equivalency"  for  decharacterized  ICRT 
wastes.  In  other  words,  wastes 
decharacterized  by  dilution  may  be 
placed  in  a  nonhazardous  surface 
impoundment  only  if  the  toxic 
constituents  are  treated  to  the  same 
extent  that  they  would  be  under  the 
treatment  standards  mandated  by  RCRA 
section  3004(m)(l).  The  analysis  of 
these  regulatory  options  involved 
characterizing  the  affected  universe  of 
facilities  in  terms  of  oirrent 
management  practices,  waste  volumes, 
and  constituent  concentrations  in 
wastewater  (i.e.,  characterizing  baseline 
conditions). 

Agency  estimated  the  volumes  of 
waste  affected  by  today's  rule  to 
determine  the  national  level 
incremental  costs  (for  both  the  baseline 
and  post-regulatory  scenarios), 
economic  impacts  (defined  as  the 
difference  between  the  industrial 
activity  under  post-regulatory 
conditions  and  the  industrial  activity  in 
the  absence  of  regulation),  and  benefits 
(including  estimation  of  pollutant 
loadings  reductions,  estimation  of 
reductions  in  exceedances  of  health- 
based  levels,  and  qualitative  description 
of  the  potential  benefits.)  The  procedure 
for  estimating  the  volimies  of 
decharacterized  ICRT  wastes  and  newly 
listed  wood  preserving  wastes  affected 
by  today's  proposed  rule  is  detailed  in 
the  background  document  "Regulatory 
Impact  Analysis  of  the  Proposed  Phase 
IV  Land  Disposal  Restrictions  Rule," 
which  was  placed  in  the  docket  for 
today's  proposed  rule. 

2.  Results 

a.  Volume  results.  The  Agency  has 
estimated  the  volumes  of 
decharacterized  ICRT  wastes  potentially 
affected  by  today's  proposed  rule  in  the 
background  document  "Regulatory 
Impact  Analysis  of  the  Proposed  Phase 
IV  Land  Disposal  Restrictions  Rule," 
which  was  placed  in  the  docket  for 
today's  proposed  rule. 

The  Agency  requests  comment  on 
waste  volumes  affected  by  the  proposed 
Phase  IV  LDR  rule. 

b.  Cost  results.  The  Agency  has 
prepared  a  cost  and  impacts  analysis 
for  the  options  previously  described 
in  this  preamble.  Under  Option  1, 
the  Agency  proposes  to  defer  to 
existing  regulations,  and  as  a  result, 
expects  minimal  impacts  to  occur.  The 
Agency  has  estimated  that  roughly  300 
facilities  (with  approximately  800 
surface  impoundments)  under  Option  2 
and  roughly  850  facilities  (with 
approximately  2,000  surface 
impoundments)  under  Option  3  may 
manage  decharacterized  wastewaters 
containing  constituents  exceeding  UTS. 
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The  Agency  estimates  that  total  annual 
compliance  costs  for  facilities  imder 
Option  2  range  from  $10  to  $65  million. 
Total  annual  compliance  costs  for 
facilities  under  Option  3  are  estimated 
to  be  in  the  range  of  $200  to  $300 
million.  The  Agency  requests  comment 
and  data  regarding  how  often  additional 
treatment  may  be  required. 

The  Agency  has  estimated  that 
minimal  impacts  will  occur  as  the  result 
of  setting  treatment  standards  for  TC 
metals. 

c.  Economic  impact  results.  The 
Agency  has  estimated  the  economic 
impacts  of  today's  proposed  rule  to  be 
small.  Results  of  the  analysis  were 
included  in  the  docket  for  today's 
proposed  rule.  The  Agency  requests 
comment  on  anticipated  economic 
impacts  resulting  from  the  proposed 
Phase  IV  LDR  rule. 

d.  Benefit  estimate  results.  The 
Agency  has  estimated  the  benefits 
associated  with  today's  proposed  rule  to 
be  small.  Screening  risk  results  for  air 
emissions  suggest  that  20  to  25  percent 
of  samples  (306  to  349  of  1,562  facilities 
for  which  data  are  available)  exceed  the 
100  parts  per  million  by  weight  (ppmw) 
control  limit  set  by  the  Subpart  CC  rule. 

Central  tendency  screening  risk 
results  for  leaks  to  groundwater  indicate 
that  samples  from  the  pharmaceutical 
and  OCPSF  industries  have  potential 
individual  lifetime  cancer  risk 
exceedances  of  10  ~'  at  the  raw 
wastewater  and  biological  pond  influent 
sampling  points.  In  the  pharmaceutical 
industry,  methylene  chloride  and 
acrylonitrile  are  the  constituents  of 
concern;  in  the  OCPSF  industries, 
acrylonitrile  is  the  constituent  of 
concern.  Point  of  generation  data 
indicate  the  potential  for  risks  from 
leaks,  however,  surface  impoundment 
data  are  not  available  for  all  industries. 

Central  tendency  screening  risk 
results  for  sludges  from  the  OCPSF 
industry  indicate  that  two  samples 
present  individual  lifetime  cancer  risk 
in  excess  of  10 ~',  where  acrylonitrile  is 
the  constituent  of  concern.  The  Agency 
requests  comment  on  anticipated 
benefits  resulting  from  the  proposed 
Phase  rv  LDR  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.,  when 
an  agency  publishes  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  small 
businesses,  small  organizations,  and 


small  governmental  jurisdictions.) 
Under  the  Agency's  Revised  Guidelines 
for  Implementing  the  Regulatory 
Flexibility  Act,  dated  May  4, 1992,  the 
Agency  committed  to  considering 
regulatory  alternatives  in  rulemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities.  See 
RCRA  sections  3004  (d),  (e),  and  (g)(5) 
which  apply  uniformly  to  all  hazardous 
wastes.  Previous  guidance  required 
regulatory  alternatives  to  be  examined 
only  when  significant  economic  effects 
were  estimated  on  a  substantial  number 
of  small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
proposed  rule,  for  both  surface  disposal 
of  wastes  and  underground  injection 
control,  the  Agency  considered  two 
factors.  First,  EPA  is  not  aware  of  any 
data  on  potentially  affected  small 
entities.  Second,  due  to  the  statutory 
requirements  of  the  RCRA  LDR  program, 
no  legal  avenues  exist  for  the  Agency  to 
provide  relief  from  the  LDRs  for  small 
entities.  The  only  relief  available  for 
small  entities  is  the  existing  small 
quantity  generator  provisions  and 
conditionally  exempt  small  quantity 
generator  exemptions  found  in  40  CFR 
262.11-12,  and  261.5,  respectively. 
These  exemptions  basically  prescribe 
100  kilograms  (kg)  per  calendar  month 
generation  of  hazardous  waste  as  the 
limit  below  which  one  is  exempted  from 
complying  with  the  RCRA  standards. 

Given  these  two  factors,  the  Agency 
was  unable  to  frame  a  series  of  small 
entity  options  from  which  to  select  the 
lowest  cost  approach;  rather,  the  Agency 
was  legally  bound  to  address  the  land 
disposal  of  the  hazardous  wastes 
covered  in  today's  proposed  rule 
without  regard  to  the  size  of  the  entity 
being  regulated. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Request 
(ICR)  docimient  was  prepared  by  EPA 
and  a  copy  may  be  obtained  from  Sandy 
Farmer  (EPA  ICR  #1442.10), 
Environmental  Protection  Agency, 
Regulatory  Information  Division,  401  M. 
Street,  S.W.  (mail  code  2136), 
Washington,  D.C.  20460,  or  by  calling 
(202)  260-2740.  Only  incremental 
burdens  are  discussed  in  the  ICR.  This 
burden  will  eventually  be  merged  with 
the  LDR  program  ICR. 

The  overall  reporting  and 
recordkeeping  burden  is  estimated  to  be 
approximately  66,000  hours.  The 
average  recordkeeping  burden  per 


respondent  is  approximately  3  hours. 
The  public  reporting  burden  for  this 
collection  is  estimated  to  average  16 
hours  per  respondent.  This  includes 
time  for  reviewing  instructions, 
gathering  and  compiling  data, 
maintaining  the  data,  and  preparing  and 
submitting  data. 

The  public  should  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information  (please  refer  to  EPA  ICR# 
1  .  ',2.10  and  OMB#  2050-0085) 
including  suggestions  for  reducing 
biu-den  to:  Sandy  Fanner  (EPA  ICR 
1442.10),  Environmental  Protection 
Agency,  Regulatory  Information 
Division,  401  M.  Street,  S.W.  (mail  code 
2136),  Washington,  D.C.  20460;  and  to 
Jonathan  Gledhill  (OMB  2050-0085), 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20460. 

XL  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  statement  to  accompany  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  govermnents  that  may  be 
significantly  impacted  by  the  rule. 

EPA  has  completed  an  analysis  of  the 
costs  and  benefits  from  the  proposed 
Phase  rv  LDR  rule  and  has  determined 
that  this  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local  or  tribal  governments  in  the 
aggregate.  As  stated  above,  the  private 
sector  may  incur  costs  exceeding  $100 
million  per  year  depending  upon  the 
option  chosen  in  the  final  rulemaking. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act,  and  results  of  this  analysis 
have  been  included  in  the  background 
document  "Regulatory  Impact  Analysis 
of  the  Proposed  Phase  IV  Land  Disposal 
Restrictions  Rule,"  which  was  placed  in 
the  docket  for  today's  proposed  rule. 

List  of  Subjects 

40  CFR  Part  148 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Water 
supply. 
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40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271       - 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11, 1995. ' 
Carol  M.  Bro«mer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  as  proposed  to  be 
amended  at  60  FR  11702  (March  2, 
1995)  is  further  proposed  to  be  amended 
as  follows: 

PAFIT  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  SecUon  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C 
6901,  et  seq. 

2.  Section  148.18  is  amended  by 
redesignating  paragraphs  (a),  (b),  and 
(c),  as  paragraphs  (b),  (c),  and  (d),  and 
by  adding  paragraph  (a)  to  read  as 
follows: 

$148.18   Waste  specific  prohibitions— 
Nowly  Ustsd  and  identifled  Wastes. 

(a)  Effective  August  22, 1997,  the 
wastes  specified  in  40  CFR  261  as  EPA 
Hazardous  waste  numbers  F032,  F034, 
and  F035,  D004— DOll  (as  measured  by 
the  Toxicity  Characteristic  Leaching 
Procedure),  and  mixed  D004-D011  TC/ 
radioactive  wastes,  are  prohibited  from 
underground  injection. 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

3.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a),  6921, 
and  6924. 

Subpart  A— General 

4.  Section  268.1  is  amended  by 
revising  paragraph  {e)(4)(ii)  to  read  as 
follows: 

§  268.1    Purpose,  scope  and  applicability. 

***** 

(e)  •  *  * 

j^i  *  •  • 

(it)  Characteristic  wastes  which  are 
injected  into  Class  I  nonhazardous 
waste  wells  or  placed  in  a  Clean  Water 
Act  (CWA)  or  CWA-equivalent 
wastewater  treatment  surface 


impoundment,  whose  combined  volume 
is  less  than  one  per  cent  of  the  total  flow 
at  the  wellhead,  or  at  the  surface 
impoundment  influent,  on  an 
annualized  basis;  and  for  which  any 
underlying  hazardous  constituents  in 
the  characteristic  wastes  are  present,  at 
the  point  of  generation,  at  levels  less 
than  ten  times  the  tnsatment  standards 
found  at  §  268.48. 
»        *        »        *        • 

5.  Section  268.4  is  amended  by 
revising  paragraphs  (a)(2)(iv),  and  (a)(4) 
introductory  text  to  read  as  follows: 


§268.4   Treatment  surface  impoundment 
exemption. 

(a)  *  *  • 

(2)  *  •  • 

(iv)  Recordkeeping:  Sampling  and 
testing  and  recordkeeping  provisions  of 
§§  264.13  and  265.13  of  this  chapter 
apply. 
***** 

(4)  The  owner  or  operator  submits  to 
the  Regional  Administrator  a  written 
certification  that  the  requirements  of 
§  268.4(a)(3)  have  been  met.  The 
following  certification  is  required: 
***** 

6.  Section  268.5  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  268.5    Procedures  for  case-by-case 
extensions  to  an  effective  date. 

***** 

le)  On  the  basis  of  the  information 
referred  to  in  paragraph  (a)  of  this 
section,  after  notice  and  opportunity  for 
comment,  and  after  consultation  with 
appropriate  State  agencies  in  all  affected 
States,  the  Administrator  may  grant  an 
extension  of  up  to  one  year  from  the 
effective  date.  The  Administrator  may 
grant  additional  time,  up  to  one 
additional  year,  if  requested  in  the 
application  for  the  original  extension  of 
the  effective  date,  or  if  requested  at  a 
later  date,  so  long  as  the  demonstration 
can  be  made  that  additional  time 
beyond  one  year  is  necessary.  In  no 
event  will  an  extension  extend  beyond 
24  months  from  the  applicable  effective 
date  specified  in  Subpart  C  of  Part  268. 
The  length  of  any  extension  authorized 
v«ll  be  determined  by  the  Administrator 
based  on  the  time  required  to  construct 
or  obtain  the  type  of  capacity  needed  by 
the  applicant  as  described  in  the 
completion  schedule  discussed  in 
paragraph  (a)(5)  of  this  section.  The 
Administrator  will  give  public  notice  of 
the  intent  to  approve  or  deny  a  petition 
and  provide  an  opportunity  for  public 
comment.  The  final  decision  will  be 
published  in  the  Federal  Register. 


7.  Section  268.7  is  amended  by 
removing  paragraph  (b)(2)  and 
redesignating  paragraph  (b)(3)  as  (b)(2), 
(b)(4)  as  (b)(3).  (b)(5)  as  (b)(4),  (b)(6)  as 
(b)(5)  and  (b)(7)  as  (b)(6;  by  revising  the 
heading,  paragraph  (a),  the  introductory 
text  of  paragraph  (b).  (b)(1),  (b)(2).  (b)(3). 
(b)(4)  introductory  text,  (b)(4)(i) 
introductory  text,  (b){4)(ii)  introductory 
text,  (b)(4)(iii)  introductory  text,  (c)(1), 
and  (c)(2)  to  read  as  follows: 

S  266.7    Testing,  tracidng,  and 
recordlweping  requirentents  for  generators, 
treaters,  and  disposal  facilities. 

(a)  Requirements  for  generators: 

(1)  Determine  if  the  waste  has  to  be 
treated  before  being  land  disposed,  as 
follows:  A  generator  of  a  hazardous 
waste  must  determine  if  the  waste  has 
to  be  treated  before  it  can  be  land 
disposed.  This  is  done  by  determining 
if  the  hazardous  waste  meets  the 
treatment  standards  in  §  268.40  or 

§  268.45.  This  determination  can  be 
made  in  either  of  two  ways:  testing  the 
waste  or  using  knowledge  of  the  waste. 
If  the  generator  tests  the  waste,  testing 
would  normally  determine  the  total 
concentration  of  hazardous  constituents, 
or  the  concentration  of  hazardous 
constituents  in  an  extract  of  the  waste 
obtained  using  test  method  1311  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  PubUcation  SW-846,  as  referenced 
in  §  260.11  of  this  chapter,  depending 
on  whether  the  treatment  standard  for 
the  waste  is  expressed  as  a  total 
concentration  or  concentration  of 
hazardous  constituent  in  the  waste's 
extract.  In  addition,  some  hazardous 
wastes  must  be  treated  by  particular 
treatment  methods  before  they  can  be 
land  disposed.  These  treatment 
standards  are  also  found  in  §  268.40, 
and  are  described  in  detail  in  §  268.42, 
Table  1.  These  wastes  do  not  need  to  be 
tested.  If  a  generator  determines  they  are 
managing  a  waste  that  displays  a 
hazardous  characteristic  of  ignitability, 
corrosivity,  reactivity,  or  toxicity,  they 
must  comply  with  the  special 
requirements  of  §  268.9  of  this  part  in 
addition  to  any  applicable  requirements 
in  this  section. 

(2)  If  the  waste  does  not  meet  the 
treatment  standard:  With  each  shipment 
of  waste,  the  generator  must  notify  the 
treatment  or  storage  facility  in  writing. 
The  notice  must  include  the  information 
in  column  "268.7(a)(2)"  of  the 
Notification  Requirements  Table  in 

§  268.7(a)(4). 

(3)  If  the  waste  meets  the  treatment 
standard:  The  generator  must  send  a 
one-time  notice  and  certification  to  each 
treatment  or  storage  facility  receiving 
the  waste.  The  notice  must  state  that  the 
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waste  meets  the  applicable  treatment 
standards  set  forth  in  §  268.40  or 
§  268.45.  The  notice  must  also  include 
the  information  indicated  in  column 
"268.7(a)(3)"  of  the  Notification 
Requirements  Table  in  §  268.7(a)(4). 
However,  generators  of  hazardous  debris 
excluded  from  the  definition  of 
hazardous  waste  under  §  261.3(e)(2)  of 
this  chapter  are  not  subject  to  these 
requirements.  If  the  waste  changes,  the 
generator  must  send  a  new  notice  and 


certification  to  the  receiving  facility, 
and  place  a  copy  in  their  files. 

(4)  For  reporting,  tracking  and 
recordkeeping  when  exceptions  allow 
certain  wastes  that  do  not  meet  the 
treatment  standards  to  be  land  disposed: 
There  are  certain  exemptions  from  the 
requirement  that  hazardous  wastes  meet 
treatment  standards  before  they  can  be 
land  disposed.  These  include,  but  are 
not  limited  to  case-by-case  extensions 
under  §  268.5,  disposal  in  a  no- 
migration  unit  under  §  268.6,  or  a 
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national  capacity  variance  under 
subpart  C  of  this  part.  If  a  generator's 
waste  is  so  exempt,  then  the  generator 
must  submit  a  one-time  notice  and 
certification  to  each  land  disposal 
facility  receiving  the  waste.  The  notice 
must  include  the  information  marked 
off  in  column  "268.7(a)(4)"  of  the 
Notification  Requirements  Table  below. 
If  the  waste  changes,  the  generator  must 
send  a  new  notice  and  certification  to 
the  receiving  facility,  and  place  a  copy 
in  their  files. 


Required  Information 

1.  EPA  Hazardous  Waste  and  Manifest  Numbers  

2.  The  constituents  for  F001-F006,  F039,  and  underlying  hazardous  constituents, 
unless  ttie  waste  will  be-treated  and  monitored  for  all  constituents  (in  which 
case  nor)e  are  required  to  be  listed).  The  notice  must  irx^lude  Xhe  applicable 
wastewater/  nonwastewater  category  (see  §§  268.2(d)  and  (f))  and  subdivisions 
made  within  a  waste  code  tiased  on  waste-specific  criteria  (such  as  D003  reac- 
tive cyanide) 

3.  Waste  analysis  data  (wt)en  available)  

4.  Date  tt>e  waste  is  subject  to  the  prohfcition _ 

5.  Certification  statement:  I  certify  under  penalty  of  law  that  I  personally  have  ex- 
amined and  am  familiar  with  the  waste  through  analysis  and  testing  or  through 
krxjwledge  of  the  waste  to  support  this  certification  that  the  waste  complies  with 
the  treatment  standards,  or  is  subject  to  an  exmeption  from  the  treatment 
standards,  specified  in  40  CFR  part  268  subpart  D.  I  believe  that  the  informa- 
tion I  sutxnitted  is  true,  accurate,  and  complete.  I  am  aware  tfiat  there  are  sig- 
nificant penalties  for  submitting  a  false  certification.  Including  the  possit>ility  of  a 
fine  and  imprisonment 

6.  For  hazardous  debris,  wtien  treating  with  the  alternative  b-eatment  technologies 
provided  t>y  §268.45:  ttie  contaminants  subject  to  ti^eatment,  as  described  in 
§  268.45(b);  and  an  indication  tfiat  these  contaminants  are  being  ti^ated  to 
comply  with  §  268.45 


§  268.7(a)(2) 


§  268.7(a)(3) 


§  268.7(a)(4) 


V 
V 


(5)  If  a  generator  is  managing 
prohibited  waste  in  tanks,  containers,  or 
containment  buildings  regulated  under 
40  CFR  262.34,  and  is  treating  such 
waste  in  such  tanks,  containers,  or 
containment  buildings  to  meet 
applicable  treatment  standards  under 
subpart  D  of  this  part,  the  generator 
must  develop  and  follow  a  written 
waste  analysis  plan  which  describes  the 
procedures  the  generator  will  car7  out 
to  comply  with  the  treatment  standards. 
((Generators  treating  hazardous  debris 
imder  the  alternative  treatment 
standards  of  Table  1,  §  268.45,  however, 
are  not  subject  to  these  waste  analysis 
requirements.)  The  plan  must  be  kept  on 
site  in  the  generator's  records,  and  the 
following  requirements  must  be  met: 

(i)  The  waste  analysis  plan  must  be 
based  on  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  prohibited  waste(s)  being 
treated,  and  contain  all  information 
necessary  to  treat  the  waste(s)  in 
accordance  with  the  requirements  of 
this  Part,  including  the  selected  testing 
frequency. 


(ii)  Such  plan  must  be  kept  in  the 
facility's  on-site  files  and  made 
available  to  inspectors. 

(iii)  Wastes  shipped  off-site  pursuant 
to  this  paragraph  must  comply  with  the 
notification  requirements  of 
§  268.7(a)(4). 

(6)  If  a  generator  determines  that  the 
waste  is  restricted  based  solely  on  his 
knowledge  of  the  waste,  all  supporting 
data  used  to  make  this  determination 
must  be  retained  on-site  in  the 
generator's  files.  If  a  generator 
determines  that  the  waste  is  restricted 
based  on  testing  this  waste  or  an  extract 
developed  using  the  test  method  1311  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846,  as  referenced 
in  §  260.11  of  this  chapter,  and  all  waste 
analysis  data  must  be  retained  on-site  in 
the  generator's  files. 

(7)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  that  is 
excluded  from  the  definition  of 
hazardous  or  solid  waste  or  exempt 
from  Subtitle  C  regulation,  under  40 
CFR  261.2  through  261.6  subsequent  to 
the  point  of  generation,  he  must  place 


a  one-time  notice  stating  such 
generation,  subsequent  exclusion  from 
the  definition  of  hazardous  or  solid 
waste  or  exemption  from  RCRA  Subtitle 
C  regulation,  and  the  disposition  of  the 
waste,  in  the  facility's  file. 

(8)  Generators  must  retain  on-site  a 
copy  of  all  notices,  certifications,  waste 
analysis  data,  and  other  documentation 
produced  pursuant  to  this  section  for  at 
least  three  years  from  the  date  that  the 
waste  that  is  the  subject  of  such 
documentation  was  last  sent  to  on-site 
or  off-site  treatment,  storage,  or 
disposal.  The  three  year  record  retention 
period  is  automatically  extended  during 
the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator.  The  requirements  of  this 
paragraph  apply  to  solid  wastes  even 
when  the  hazardous  characteristic  is 
removed  prior  to  disposal,  or  when  the 
waste  is  excluded  from  the  definition  of 
hazardous  or  solid  waste  under  40  CFR 
261.2-261.6,  or  exempted  from  Subtitle 
C  regulation,  subsequent  to  the  point  of 
generation. 
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(9)  If  a  generator  is  managing  a  lab 
pack  waste  and  wishes  to  use  the 
alternative  treatment  standard  for  lab 
packs  found  at  §  268.42(c),  with  each 
shipment  of  waste  the  generator  must 
§uhmit  a  notice  to  the  treatment  facility 
in  accordance  with  paragraph  (a)(2)  of 
this  section.  If  the  lab  pack  contains 
characteristic  hazardous  wastes  (DOOl- 
D043).  tmderlying  hazardous 
constituents  (as  defined  in  §  268. 2(i)) 
need  not  be  determined.  The  generator 
must  also  comply  with  the  requirements 
in  paragraphs  (a)(6)  and  (a)(7)  of  this 
section  and  must  submit  the  following 
certification,  which  must  be  signed  by 
an  authorized  representative: 

I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  contains 
only  wastes  that  have  not  been  excluded 
under  appendix  IV  to  40  CFR  part  268. 1  am 
aware  that  there  are  significant  penalties  for 
submitting  a  &lse  certificaUon,  including  the 
possibility  of  fine  or  imprisonment. 

(10)  Small  quantity  generators  with 
tolling  agreements  pursuant  to  40  CFR 
262.20(e)  must  comply  with  the 
applicable  notification  and  certification 
requirements  of  paragraph  (a)  of  this 


section  for  the  initial  shipment  of  the 
waste  subject  to  the  agreement.  Such 
generators  must  retain  on-site  a  copy  of 
the  notification  and  certification, 
together  with  the  tolling  agreement,  for 
at  least  three  years  after  termination  or 
expiration  of  the  agreement.  The  three- 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Administrator. 

(b)  Treatment  facilities  must  test  their 
wastes  according  to  the  frequency 
specified  in  thefr  waste  analysis  plans 
as  required  by  40  CFR  264.13  (for 
permitted  TSDs)  or  40  CFR  265.13  (for 
interim  status  faciUties).  Such  testing 
must  be  performed  as  provided  in 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  of  this 
section. 

(1)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  (TCLP)  the  owner  or 
operator  of  the  treatment  facility  must 
test  the  treatment  residues,  or  an  extract 
of  such  residues  developed  using  test 
method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure, 
described  in  "Test  Methods  for 
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Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Pubhcation 
SW-846  as  incorporated  by  reference  in 
§  260.11  of  this  chapter),  to  assure  that 
the  treatment  residues  or  extract  meet 
the  apphcable  treatment  standards. 

(2)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste,  the  owner  or  operator  of 
the  treatment  faciUty  must  test  the 
treatment  residues  (not  an  extract  of 
such  residues)  to  assure  that  the 
treatment  residues  meet  the  applicable 
treatment  standards. 

(3)  A  notice  must  be  sent  with  each 
waste  shipment  to  the  land  disposal 
facility  except  that  debris  excluded  from 
the  definition  of  hazardous  waste  under 
§  261.3(e)  of  Uiis  chapter  (i.e.,  debris 
treated  by  an  extraction  or  destruction 
technology  provided  by  Table  1, 

§  268.45,  and  debris  that  the  Diriector 
has  determined  does  not  contain 
hazardous  waste)  is  subject  to  the 
notification  and  certification 
requirements  of  paragraph  (d)  of  this 
section  rather  than  these  notification 
requirements.  The  notice  must  include 
the  information  in  the  Notification 
Requirements  Table  in  this  section. 


Required  information 


1.  EPA  Hazardous  Waste  and  Manifest  numbers  

2.  "me  constituents  for  F001-F005,  F039,  and  underlying  hazardous  constituerrts.  unless  the  waste  will  be  freaited  iid  r^ 
itored  for  all  constituents  (in  which  case  none  are  required  to  be  listed).  The  notice  must  include  the  applicable  wastewater/ 
nonwastewater  category  (see  §§268.2  (d)  and  (f))  and  subdivisions  made  within  a  waste  code  based  on  waste-specific  cri- 
teria (such  as  D003  reactive  cyanide)  .....^ „ 

3.  Waste  analysis  data  (when  available) „ !!!!!!."!!!!!!!!"!!!!!!."!!!!!!....."."!!!!!!!!"" 


§  268.7(b) 


V 
V 


(4)  The  treatment  facility  must  submit 
a  certification  with  each  shipment  of 
waste  or  treatment  residue  of  a 
restricted  waste  to  the  land  disposal 
facility  stating  that  the  waste  or 
treatment  residue  has  been  treated  in 
compliance  with  the  applicable 
performance  standards  specified  in 
subpart  D  of  this  part.  Debris  excluded 
&t>m  the  definition  of  hazardous  waste 
under  §  261.3(e)  of  this  chapter  (i.e., 
debris  treated  by  an  extraction  or 
destruction  technology  provided  by 
Table  1,  §  268.45,  and  debris  that  the 
Director  has  determined  does  not 
contain  hazardous  waste),  however,  is 
subject  to  the  notification  and 
certification  requirements  of  paragraph 
(d)  of  this  section  rather  than  the 
certification  requirements  of  this 
paragraph. 

(i)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  or  in  the  waste 
under  §  268.40  of  this  part,  the 
certification  must  be  signed  by  an 


authorized  representative  and  must  state 
the  following: 

***** 

(ii)  For  wastes  with  treatment 
standards  expressed  as  technologies  in 
§  268.40  (described  in  §  268.42)  of  this 
part,  the  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  following: 
***** 

(iii)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  pursuant  to  §  268.40.  if 
compUance  with  the  treatment 
standards  in  subpart  D  of  this  part  is 
based  in  part  or  in  whole  on  the 
analytical  detection  limit  alternative 
specified  in  §  268.43(c),  the  certification 
filso  must  state  the  following: 
***** 

(c)  •  *  * 

(1)  Have  copies  of  the  notice  and 
certifications  specified  in  paragraph  (a) 
of  this  section. 

(2)  Test  the  waste,  or  an  extract  of  the 
waste  or  treatment  residue  developed 


using  test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procediu«), 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846  as  incorporated  by  reference  in 
§260.11  of  this  chapter),  to  assure  that 
the  wastes  or  treatment  residues  are  in 
compliance  with  the  appUcable 
treatment  standards  set  forth  in  subpart 
D  of  this  part.  Such  testing  must  be 
performed  according  to  the  frequency 
specified  in  the  facility's  waste  analysis 
plan  as  required  by  §  264.13  or  §265.13 
of  this  chapter. 
***** 

8.  Section  268.9  is  amended  by 
revising  paragraph  (a),  and  paragraph 
(d)(l)(ii)  to  read  as  follows: 

§  268.9    Special  rules  regarding  wastes  that 
exhibit  a  characteristic. 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicablo  to  the  waste  in  order  to 
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determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268,  the  waste  will 
cany  the  waste  code  for  any  appUcable 
listed  waste  under  40  CFR  part  261, 
subpart  D.  In  addition,  where  the  waste 
exhibits  a  characteristic,  the  waste  will 
carry  one  or  more  of  the  characteristic 
waste  codes  imder  40  CFR  part  261, 
subpart  C,  except  when  the  treatment 
standard  for  the  hsted  waste  operates  in 
lieu  of  the  treatment  standard  for  the 
characteristic  waste,  as  specified  in 
paragraph  (b)  of  this  section.  If  the 
generator  determines  that  their  waste 
displays  a  hazardous  characteristic  (and 
is  not  DOOl  nonwastewaters  treated  by 
CMBST,  RORGS,  or  POLYM  of  §  268.42. 
Table  1),  the  generator  must  determine 
the  underlying  hazardous  constituents 
(as  defined  in  §  268.2),  in  the 
characteristic  wastes. 
*        •        •        •        • 

(d)  •  •  • 

(1)  *  *  * 

(ii)  A  description  of  the  waste  as 
initially  generated,  including  the 
appUcable  EPA  hazardous  waste 
code(s),  treatability  group(s),  and 
imderlying  hazardous  constituents  (as 
defined  in  §  268.2(i)),  unless  the  waste 
will  be  monitored  for  all  underlying 
hazardous  constituents,  in  which  case 
no  constituents  need  be  specified  on  the 
notification. 


Subpart  C — Prohibitions  on  Land 
Disposal 

K  268.31, 268.32, 268.33, 268.34, 268.35  and 
268.36    [Removed  and  Revised] 

9.  In  Subpart  C,  §§  268.31.  268.32, 
268.33,  268.34,  268.35,  and  268.36  are 
removed  and  reserved,  and  §  268.30  is 
revised  to  read  as  follows: 


§268.30    Waste  specific  prohibitions— 
wood  preserving  wastes,  and  cliaracteristic 
wastes  that  fail  the  toxicity  characteristic. 

(a)  Effective  November  20, 1995,  the 
wastes  specified  in  40  CFR  261  as  EPA 
Hazardous  Waste  niunbers  D004-D011 
(as  measured  by  the  Toxicity 
Characteristic  Leaching  Procediu«), 
F032,  F034,  and  F035,  are  prohibited 
bom  land  disposal. 

(b)  Effective  August  22, 1997,  soil  and 
debris  contaminated  with  F032,  F034, 
F035;  and  radioactive  wastes  mixed 
with  EPA  Hazardous  waste  nimibers 
D004-D011  (as  measured  by  the 
Toxicity  Characteristic  Leaching 
Procedure)  are  prohibited  firom  land 
disposal. 

(c)  Between  November  20, 1995  and 
August  22. 1997.  hazardous  wastes 
F032,  F034,  F035;  radioactive  wastes 
mixed  with  EPA  Hazardous  waste 
numbers  F032,  F034,  F035,  and  soil  and 
debris  contaminated  with  these  wastes, 
may  be  disposed  in  a  landfill  or  siuface 
impoimdment  only  if  such  imit  is  in 
compliance  with  the  requirements 
specified  in  §  268.5(h)(2)  of  this  Part. 

(d)  The  requirements  of  paragraphs 
(a),  and  (b)  of  this  section  do  not  apply 
if: 

(1)  The  wastes  meet  the  appUcable 
treatment  standards  specified  in  Subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  wiUi  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  appUcable 
alternate  treatment  standards 
estabUshed  pursuant  to  a  petition 
granted  under  §  268.44;  or 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 


respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
s|>ecified  in  §  268.40,  the  initial  v 

generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  (including 
underlying  hazardous  constituents  in 
characteristic  wastes  that  have  been 
diluted  to  remove  the  characteristic)  in 
excess  of  the  appUcable  Universal 
Treatment  Standard  levels  of  §  268.48  of 
this  Part,  the  waste  is  prohibited  fi-om 
land  disposal,  and  all  requirements  of 
part  268  are  appUcable,  except  as 
otherwise  specified. 

Subpart  D— Treatment  Standards 

10.  Section  268.40  is  amended  by 
revising  paragraph  (e),  and  in  the  Table 
of  Treatment  Sttmdards  adding  in  alpha- 
numerical  order  entries  for  F032,  F033, 
and  F034,  and  revising  the  entries  for 
DOOl  High  TOC  Subcategory,  D003 
Explosives,  D004  through  DOll,  and 
F039  to  read  as  follows: 

§268.40    Applicabiiity  of  Treatment 
Standards. 

•        •        •        •        • 

(e)  For  characteristic  wastes  subject  to 
treatment  standards  in  the  following 
table  "Treatment  Standards  for 
Hazardous  Wastes,"  all  underlying 
hazardous  constituents  (as  defined  in 
§268.2(i))  must  meet  Universal 
Treatment  Standards,  foimd  in  §  268.48, 
Table  UTS,  prior  to  land  disposal. 


Treatment  Standards  for  Hazardous  Wastes 


Regulated  Hazardous' Constituent 


Waste  Code 


Waste  description  and  treatment/ 
regulatory  sutx^ategory  ^ 


Common  Name 


CAS  2  No. 


Wastewaters       Nonwastewaters 


Concentration  In 
mg/|3;  or  tech- 
nology code* 


Concentration  in 

mg/l(QS  unless 

noted  as  "mg/l 

TCLP"  or  te<*i- 

nology  code 


0001 


High  TOC  Ignitabie  Subcategory  NA 
based  on  40  CFR  261.2(a)(1)— 
Greater  ttian  or  equal  to  10% 
total  organic  cartxm  (Note:  this 
subcategory  consists  of 
nonwastewaters  only) 


NA    NA 


RORGS;  or 
CI^BST;  or 
POLYM. 


D003 
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0004 


1 


0006 


0007 


0008 


0009 


0010 
0C11 


TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES— Continued 


Regulated  Hazardous  Constituent 


Wastewaters       Nonwastewaters 


Waste  Code  ^^*«  ^^ff***"!!!!?  t^atT^nf 

W.WW  ^/wuo  regulatory  subcategory ' 


Concentration  in 
Concentration  in      mg/kg^  unless 
Common  Name  CAS^f^.       mg/l »;  or  tech-       nttod  as  "mg/l 

nologycode*        TCU*"  or  te<J»- 
noiogy  code 


Explosives  Subcategory  t>ased  on    1^ 
§261.23(a)(6),  (7).  and(8) 


NA    DEACTand  DEACT  and 

meet  §  268.48        meet  §  268.48 
standards  standards. 


Wastes  that  exhibit,  or  are  ex-    Arsenic  7440-38-2    1.4  5.0  mg/l  TCLP. 

pected  to  exhibit,  the  char- 
acteristic of  toxicity  for  arsenic 

Wastes  that  exhitxi  or  are  ex-    Barium 7440-39-3    1.2  7.6  mg/l  TCLP. 

pected  to  exhibit,  the  char- 
acteristic of  toxicity  for  barium 

Wastes  that  exhibit,  or  are  ex-    Cadmium „ 7440-43-9    0.69  0.19  mgfl  TCLP. 

pected  to  exhibit,  the  char- 
acteristic of  toxicity  for  cad- 
mium 


Wastes  that  exhibit,  or  are  ex- 
pected to  exhitxt,  ttie  char- 
acteristic of  toxicity  for  chro- 
mium 

Wastes  that  exhit>it.  or  are  ex- 
pected to  exhibit,  the  char- 
acteristic of  toxicity  for  lead 


Chromium  (Total) 


7440-47-3    2.77  0.86  mg/l  TCLP. 


Lead  743&-92-1     0.69  0.37  mgfl  TCLP. 


Nonwastewaters  that  exhibit,  or  Mercury  . 
are  expected  to  exhibit,  ttw 
characteristic  of  toxicity  for  mer- 
cury; and  contain  less  than  260 
mg/kg  total  mercury.  (Low  Mer- 
cury SutKategory) 

All  D009  wastewaters Mercury  .. 

•  *  • 

Wastes  ttiat  exhit>it,  or  are  ex-    Selenium 
pected   to   exhibit,    the   char- 
acteristic of  toxicity  for  selenium 

Wastes  ttiat  exhibit  or  are  ex-    Silver  

pected   to   exhit>Jt,    the   char- 
acteristic of  toxicity  for  silver 


7439-97-6    l^iA 0.20  mg/I  TCLP. 


7439-97-6    0.15 


7782-49-2    0.82  0.16  mgfl  TCLP. 


7440-22-4    0.43  0.30  mg/l  TCLP. 
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Waste  Code 


Waste  description  and  treatment/ 
reguiatoiV  subcategory  ^ 


Regulated  Hazardous  Constituent 


Common  Name 


CAS2N0. 


Wastewaters       Nonwastewaters 


Concentration  in 
mg/|3;  or  tech- 
nology code^ 


Concentration  in 

mg/kgs  unless 

noted  as  "mg/l 

TCLP"  or  ted>- 

nologycode 


F032 


F034 


F035 


Wastewaters,  process  residuals, 
preservative  drippage,  and 
spent  fonnulations  from  wood 
preserving  processes  gen- 
erated at  plants  ttiat  currently 
use  or  have  previously  used 
chlorophenolic  formulations  (ex- 
cept potentially  cross-contami- 
nated wastes  that  have  had  the 
F032  waste  code  deleted  in 
accordance  with  section  40 
CFR  261.35  and  where  the 
generator  does  not  resume  or 
initiate  use  of  chlorophenolic 
formulations).  This  listing  does 
not  include  K001  twttom  sedi- 
ment sludge  from  the  treatment 
of  wastewater  from  wood  pre- 
serving processes  that  use  cre- 
osote and/or  pentachlorophenol 

Wastewaters,  process  residuals, 
preservative  drippage,  and 
spent  formulations  from  wood 
preserving  processes  gen- 
erated at  plants  that  use  creo- 
sote formulations.  This  listing 
does  not  include  KOOl  bottom 
sediment  sludge  from  the  treat- 
ment of  wastewater  from  wood 
preserving  processes  that  use 
creosote  and/or 

pentachlorophenol 


PentachlorodXwnzofurans 
Tetrachlo(odit)enzofurartt  . 

Arsenic  

Chromium  (TotaO  


NA  0.000063  0.001 

NA  0.000063  0.001 

7440-^38-2  1.4  5.0  mg/l  TCLP. 

7440-47-3  2.77  0.86  mg/l  TCLP. 


Wastewaters,  process  residuals, 
preservative  drippage,  and 
spent  formulations  from  wood 
preserving  processes  gen- 
erated at  plants  that  use  inor- 
ganic preservatives  containing 
arsenic  or  chromium.  This  list- 
mg  does  not  include  KOOl  bot- 
tom sediment  sludge  from  the 
treatment  of  wastewater  from 
wood  preserving  processes  that 
use  creosote  and/or 

pentachlorophenol 


Acenaphthene  

Anthracene 

6enz(a)antfiracene 

Beruo(a)pyrene 

Chrysene 

2,4-Dimethylphenol 

Fluorene  

Hexachlorodibenzofurans  .. 
Hexachlorodibenzo-p- 

dioxins. 
Naphthalene 

Pentachlorodi)enzo-p- 

dioxins. 

Pentachlorophenol  

Phenanthrene , 

Phenol 

Pyrene 

Tetrachkxodibenzo-p- 

dk)xins. 
2,3,4,6-Tetrachlorophenol 

2,4,6-Trichlorophenol , 

Arsenic  

Chromium  (Total) 

Acenaphthene  , 

Anthracene  , 

6enz(a)anthracene 

Benzo(a)pyrene , 

Chrysene , 

2,4-Dimethylphenol , 

Fluorene  , 

Naphttialene  , 

PentachloropherK)l  , 

Phenanthrene 

Phenol  

Pyrene 

2.3,4,6-Tetrachlorophenol 

2,4,6-Trichlorophenol 

Arsenic  

Chromium  (Total)  


83-32-9    0.059  3.4 

120-12-7    0.059  3.4 

56-55-3    0.059  3.4 

50-32-8    0.061   3.4 

218-01-9    0.059  3.4 

105-67-9    0.036  14 

86-73-7    0.059  3.4 

NA    0.000063  0.001 

NA    0.000063  0.001 

91-20-3    0.059  5.6 

NA    0.000063  0.001 

87-86-5    0.089  7.4 

85-01-8    0.059  5.6 

108-95-2    0.039  6.2 

129-00-0    0.067  8.2 

NA    0.000063  0.001 

58-90-2    0.030  7.4 

88-06-2    0.035  7.4 

7440-38-2    1.4  5.0  mg/l  TCLP. 

7440-47-3    2.77  0.86  mg/l  TCLP. 

83-32-9    0.059  3.4 

120-12-7    0.059  3.4 

56-55-3    0.059  3.4 

50-32-8    0.061   3.4 

218-01-9    0.059  3.4 

10&-67-9    0.036  14 

86-73-7    0.059  -....  3.4 

91-20-3    0.059  5.6 

87-86-5    0.089 7.4 

'85-01-8    0.059  5.6 

108-95-2    0.039  6.2 

129-<X)-0    0.067  8.2 

58-90-2    0.030  7.4 

88-06-2    0.035  7A 

7440-38-2     1.4  5.0  mg/l  TCLP. 

7440-47-3    2.77  0.86  mg/l  TCLP. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  Hazardous  Constituent 


Wastewaters       Nonwastewaters 


Waste  Code  Waste  description  and  treatment/ 

.»a9ic  v.rtAJB  regulatory  subcategory ' 


Concentration  in 
-  ,.  Concentration  in      mg/kgs  unless 

ComnxxiName  CAS^No.       mg/l  3;  or  tech-       n5ed  as  "mQ/l 

nology  code  *        TCLP"  or  tedv 
nology  code 


Leachate  (liquids  that  have  per- 
colated ttvough  land  disposed 
wastes)  resulting  from  the  dis- 
pcsal  of  more  ttian  one  re- 
stricted waste  classified  as  haz- 
ardous under  subpart  D  of  this 
part  (Leachate  resulting  from 
the  disposal  of  one  or  more  of 
the  following  EPA  Hazardous 
Wastes  and  no  other  Hazard- 
ous Wastes  retains  its  EPA 
Hazardous  Waste  Number(s): 
F020,  F021.  F022,  F026,  F027, 
and/or  F028) 


Universal  Treatment  Stand- 
ards in  §268.48  apply, 
with  the  exceptions  of 
flouide,  vanadium,  and 
zinc 


NA    Universal  Treat-     Universal  Treat- 


ment Stand- 
ards in 
§268.48 
apply,  with  the 
exceptions  of 
vanadium  and 
zinc 


ment  Stand- 
ards in 
§268.48 
apply,  with  the 
exceptions  of 
vanadium  and 
zinc. 


11.  Section  268.42(a)(3)  is  amended 
by  adding  "POLYM"  in  alphabetical 
order  to  Table  1  to  read  as -follows: 


§268.42    Treatment  standards  expressed  (3)** 

as  specified  technologies. 


(a)  •  •  • 

TABLE  1  .—Technology  (Dodes  and  Description  of  Technology-Based  Standards 


Technology  code 


Description  of  technology-based  standards 


*»0LYM 


Fomiation  of  complex  high-molecular  weight  solids  through  polymerization  of  monomers  in  high-TOC  D001 
nonwastewaters. 


12.  Section  268.44  is  amended  by 
revising  the  introductory  text  of 
paragraph  (o),  the  title  of  the  table,  and 


the  "see  also"  column  of  the  table  to 
read  as  follows:     ' 

§  268.44    Variance  from  a  treatment 
standard. 


(o)  The  following  facilities  are 
excluded  from  the  treatment  standards 
under  §  268.40  and  are  subject  to  the 
following  constituent  concentrations: 


Table  2.— 

*          »          •          • 

Wastes  Excluded  From  the 

• 

Treatment  Standards  Under  §268.40 

Facilitv  name 

Waste  code 

See  also 

Regulated  haz- 
ardous constitu- 
ent 

Wastewaters 

Nonwastewaters 

and  abdress 

Concentrations 
(mg/l) 

Notes 

Concentrations 
(mg/kg) 

Notes 

•  •       • 

•  •       • 

t              *              • 

*             •              • 

§268.40 
§268.40 

• 
• 

• 
• 

• 
• 

•  • 

•  • 

• 
• 

' 

: 

• 

• 
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Appendix  I,  A|q»eiMlix  II,  Appendix  m. 
Appendix  VII,  Appendix  Vm, 
•i^pendix  IX  and  Appendix  X  to  Part 
268  [Removed  and  Reserved] 

13.  Appendix  I,  Appendix  n. 
Appendix  in.  Appendix  VII.  Appendix 
Vin,  Appendix  DC,  and  Appendix  X  to 
Part  268  are  removed  and  reserved,  and 
Appendix  VI  to  Part  268  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

Appendix  VI  to  Part  268— 
Recommended  Technologies  to  Achieve 
Deactivation  of  Characteristics  in 
Section  268.40 

The  treatment  standard  for  many 
subcategories  of  DOOl,  D002,  and  D003 
wastes  as  well  as  for  K044,  K045.  and  K047 
wastes  is  listed  in  §  268.40  as  "Deactivation 
and  meet  UTS."  EPA  has  determined  that 
many  technologies,  when  used  alone  or  in 


combination,  can  achieve  the  deactivation 
portion  of  the  treatment  staadard. 
Characteristic  wastes  that  also  contain 
underlying  hazardous  constituents  (see 
$  268.2)  must  be  treated  not  only  by  a 
"deactivating"  technology  to  remove  the 
characteristic,  but  also  to  achieve  the 
imiversal  treatment  standards  (UTS)  for 
underlying  hazardous  constituents.  The 
following  appendix  presents  a  partial  list  of 
technologies,  utilizing  the  five  letter 
technology  codes  established  in  40CFR 
268.42  Table  I,  that  may  be  useful  in  meeting 
the  treatment  standard.  Use  of  these  specific 
technologies  is  not  mandatory  and  does  not 
preclude  direct  reuse,  recovery,  and/or  the 
use  of  other  pretreatment  technologies, 
provided  deactivation  is  achieved  and,  if 
applicable,  underlying  hazardous 
constituents  are  treated  to  achieve  the  UTS. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

14.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6gi2(a)  and 
6926. 

Subpart  A — Requirements  for  Final 
Authortzation 

15.  Section  271. l(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
in  chronological  order  by  date  of 
publication  in  the  Federal  Register,  and 
by  adding  the  following  entries  to  Table 
2  in  chronological  ordar  by  effective 
date  in  the  Federal  Register,  to  read  as 
follows: 

f  271.1    Purpose  and  scope. 


())• 


*       * 


Table  i.— Regulations  iMPLEMEhfnNG  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  Regulation 


Federal  Register  ref- 
erence 


Effective  date 


(Insert  date  of  publication  of  final  rule  in  the 
Federal  Register  (FR)]. 


Land  Disposal  Restric- 
tions Phase  IV. 


(Insert  FR  page  num- 
bers]. 


(Insert  date  of  90  days  from  date  of  publica- 
tion of  final  rule]. 


Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  ref- 
erervM 


[Insert  date  90  days  from  date  of  publication    ProhitMtion  on  land  disposal  of  newly  listed    3004(g)(4)  (C)  and 
of  final  rule].  and  jdentified  wastes.  3004  (m). 


[Insert  date  2  years  from  date  of  publication  of    Prohit)ition  on  land  disposal  of  radk)active    3004(m) 

final  mle].  waste  mixed  with  the  newly  listed  or  identi- 

fied wastes,  including  soil  and  debris. 

•  ••■•■•••••■••a  ■■•■••••■•••■•••••••••••■•■•••■•■•••••••••■••  ••••••••■     ^^^"'^Vs/'   /V^'/  ^~  "^ 

3004(m). 


[Insert  date  of  publica- 
tion of  final  rule]  59 
FR  [Insert  page 
numt)ers]. 
Do. 


Do. 


16.  Section  271.28  is  added  to  read  as 
follows: 

§271.28    Streamlined  authortiation 
procedures. 

(a)  The  procediues  contained  in  this 
section  may  be  used  by  a  State  when 
revising  its  program  by  applying  for 
authorization  for  the  following  rules,  or 
parts  of  niles: 


(1)  The  foUovring  changes 
promulgated  by  the  Land  Disposal 
Restrictions  Phase  Two  rule  (59  FR 
47980,  September  19, 1994)  if  a  State  is 
authorized  for  Land  Disposal 
Restrictions  rules  up  to  the  Third  Third 
(55  FR  22520,  June  1. 1990): 

(i)  New  Table  in  §  268.40;  and 
(ii)  New  §  268.48. 

(2)  The  following  changes  proposed 
by  the  Land  Disposal  Restrictions  Phase 
Three  rule  (proposed  at  60  FR  11702. 


May  2. 1995)  if  a  State  is  authorized  for 
Land  Disposal  Restrictions  rules  up  to 
the  Third  Third  (55  FR  22520,  June  1. 
1990): 

(i)  Amendments  to  §§  266.20(b). 
268.2.  268.7.  268.39.  the  Table  to 
268.40.  268.48;  and 

(ii)  Removal  of  §§  268.8.  268.10-12. 

(3)  All  provided  regulatory  provisions 
of  the  proposed  Land  Disposal 
Restrictions  Phase  Four  rule  ([insert 
date  of  publication  of  final  rule]  FR 
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[Insert  FR  page  number]),  except 
amended  §  268.1,  if  a  State  is  authorized 
for  Land  Disposal  Restrictions  rules  up 
to  the  Third  Third  (55  FR  22520,  June 
1. 1990). 

(b)  An  application  for  a  revision  of  a 
State's  program  for  the  provisions  stated 
in  paragraph  (a)  of  this  section  shall 
consist  of: 

(1)  A  certification  from  the  State  that 
its  laws  provide  authority  that  is 
equivalent  to  and  no  less  stringent  than 
the  provisions  specified  in  paragraph 
(a),  and  which  includes  references  to  the 
specific  statutes,  administrative     ^ 
regulations  and  where  appropriate, 
judicial  decisions.  State  statutes  and 
regulations  cited  in  the  State 
certification  shall  be  fully  effective  at 
the  time  the  certification  is  signed;  and 

(2)  Copies  of  all  applicable  State 
statutes  and  regulations. 

(c)  Within  30  days  of  receipt  by  EPA 
of  a  State's  appUcation  for  final 
authorization  to  implement  a  rule 
specified  in  paragraph  (a)  of  this 
section,  if  the  Administrator  determines 
that  the  application  is  not  complete,  the 
Administrator  shall  notify  the  State  that 
the  application  is  incomplete.  This 
notice  shall  include  a  concise  statement 


of  the  deficiencies  which  form  the  basis 
for  this  determination. 

(d)  For  piuposes  of  this  section  an 
incomplete  application  is  one  where: 

(1)  Copies  of  applicable  statutes  or 
regulations  were  not  included; 

(2)  The  statutes  or  regulations  relied 
on  by  the  State  to  implement  the 
program  revisions  are  not  yet  in  efiiect; 

(3)  The  State  is  not  authorized  to 
implement  the  prerequisite  RCRA  rules 
as  specified  in  paragraph  (a)  of  this 
section;  or 

(4)  In  the  certification,  the  citations  to 
the  specific  statutes,  administrative 
regulations  and  where  appropriate, 
judicial  decisions  are  not  included  or 
incomplete. 

(e)  Within  60  days  after  receipt  of  a 
complete  final  application  from  a  State 
for  final  authorization  to  implement  a 
rule  or  rules  specified  in  paragraph  (a) 
of  this  section,  absent  information  in  the 
possession  of  EPA,  the  Administrator 
shall  publish  an  immediate  final  notice 
of  the  decision  to  grant  final 
authorization  as  follows: 

(1)  In  the  Federal  Register; 

(2)  In  enough  of  the  largest 
newspapers  in  the  State  to  attract 
Statewide  attention;  and 


(3)  By  mailing  to  persons  on  the  State 
agency  mailing  list  and  to  any  other 
persons  whom  the  Agency  has  reason  to 
believe  are  interested. 

(f)  The  public  notice  imder  paragraph 
(e)  of  this  section  shall  summarize  the 
State  program  revision  and  provide  for 
an  opportunity  to  comment  for  a  period 
of  30  days. 

(g)  Approval  of  State  program 
revisions  under  this  section  shall 
become  effective  60  days  after  the  date 
of  publication  in  the  Federal  Register  in 
accordance  with  paragraph  (e)  of  this 
section,  unless  a  significant  adverse 
comment  pertaining  to  the  State 
program  revision  discussed  in  the  notice 
is  received  by  the  end  of  the  comment 
period.  If  a  significant  adverse  comment 
is  received,  the  Administrator  shall  so 
notify  the  State  and  shall,  within  60 
days  after  the  date  of  publication, 
publish  in  the  Federal  Register  either: 

(1)  A  withdrawal  of  the  immediate 
final  decision;  or 

(2)  A  notice  containing  a  response  to 
comments  and  either  affirming  that  the 
immediate  final  decision  takes  effect  or 
reversing  the  decision. 

[FR  Doc.  95-20623  Filed  8-21-95;  8:45  am) 
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Presidential  Documents 


Proclamation  6817  of  August  19,  1995 

Death  of  Those  in  the  U.S.  Delegation  in  Bosnia-Herzegovina 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  mark  of  respect  for  those  who  died  as  a  result  of  the  tragic  accident 
near  Sarajevo,  Bosnia-Herzegovina,  which  occurred  August  19,  1995, 1  hereby 
order,  by  the  authority  vested  in  me  as  President  of  the  United  States 
of  America  by  section  175  of  title  36  of  the  United  States  Code,  that  the 
flag  of  the  United  States  shall  be  flown  at  half-staff  upon  all  public  buildings 
and  grounds,  at  all  military  posts  and  naval  stations,  and  on  all  naval 
vessels  of  the  Federal  Government  in  the  District  of  Columbia  and  throughout 
the  United  States  and  its  Territories  and  possessions  until  sunset,  Wednesday, 
August  23,  1995.  I  also  direct  that  the  flag  shall  be  flown  at  half-staff 
for  the  same  length  of  time  at  all  United  States  embassies,  legations,  consular 
offices,  and  other  facilities  abroad,  including  all  military  facilities  and  naval 
vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


(FR  Doc.  95-21005 

Filed  08-21-95;  10:48  am) 
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numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6906 
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CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Prodwnfltlons! 

6814 40451 

6815 40736 

6816 43345 

6817 ;. 43703 

Executive  Orders: 
July  9,  1910  (Revolted 

in  part  by  PLO 

7153) 42067 

12924  (See  Notice  of 

August  15) 42767 

12967 39623 

12968 40245 

12969 40989 

Administrative  Orders: 
Memorandums: 

August  8,  1995 41791 

August  10.  1995 42023 

Notices: 

August  15,  1995 42767 

Presidential  Oetemtlnations: 
No.  95-32  of  July  28, 

1995 40255 

No.  95-33  of  July  31, 

1995 40257 


4  CFR 

21 


.40737 


5  CFR 

316..... 39101 

532 40744 

581 42425 

1201 40744,43001 

Proposed  Rules: 

2421 39878 

2422 39878 

7  CFR 

51 39241 

272 43347.  43513 

273 43347,  s -51 3 

301 39101,  39835,  40053, 

40993 

319 39101 

400 40054,  40055 

401 40055 

402 40055 

404 40055 

800 39242 

802 42429 

905 40056 

915 42769 

916 43350 

917 43350 

922 39104 

923 39104 

924 39104 

927 „ 42771 

928 43351 

929 40745 


931 

40058 

932 

42772 

944  . 

42772 

948 

...39105  40259 

959 

...40747,  42774 

981 

982 

...40059,  42776 
40061 

984 

40063 

989 

.39837 

993 

.39107 

997 

43353 

1126 

... 40260 

1413 

43001 

1421 

43001 

Proposed  Rules: 

17 

43566 

58 

40115 

273 

4naii 

319 39888,  39889,  42814 

340 - AHRR7 

352 

42814 

353 

42472 

354 

42472 

987 

40116 

42815 

1030 

41833 

1040 

43066 

1065 

41833 

1068 

41833 

1076 

41833 

1079 

41833 

1280 

40313 

3403 

42990 

8  CFR 

103 

40064 

212 

40064 

217.... 

40064 

235 

40064 

264 

40064 

286 

40064 

9  CFR 

117 

43355 

160 

39840 

161 

.39840 

201 

42777 

203 

42777 

381 

43356 

Proposed  Rules: 

94 

113 

..39890.  43409 
43573 

201 _ 

4341 1 

308 

..41029,  42816 

310 

318 

320 

325 

..41029,42816 
..41029,  42816 
..41029,42816 
..41029,  42816 

326 

327 

..41029,42816 
..41029,  42816 

381 

..41029.  42816 

10  CFR 

55 

43358 

u 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22,  1995  /  Reader  Aids 


810 43002 

20 401 1 7 

30 401 1 7 

40 401 1 7 

50 40117 

51 „...401 17 

60 ...42079 

70 40117 

72 ~ .401 17.  42079 

73 ~ 42079 

t  W  ■^■■■■■•••■••■••••••••■•■•••••••••■••^^W  '  V 

600 40323 


11CFR 

106 

9002 

9003 

9004 

9006 

9007 

9008 

9032 

9033 

9034...... 

9036 

9037 

9038 

9039 , 


.42429 
.42429 
.42429 
.42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 


12  CFR 

3 39226,  39490,  43191 

6 39226 

208.- - 39226,  39490 

225 39226 

325 39226,  39490 

327 42680,42741 

565 39226 

567 39226,  42025 

61 1 42029 

618 » 42029 

620 42029 

934 42779 

PropoMd  RuiM: 

3 39495 

208 39495 

325- 39495 

327 40776 

701 - -.39273 

741 39274 

13  CFR 

120 _ 42779 

1 22 ...42779.  42781 

PrepoMd  RuiM: 

116 42817 


14  CFR 

25 39625, 

39 39243,  39245. 

39628,39631,39633, 
39637,  39842,  40748, 
40753,  40755,  40993, 
41795,43359,43361, 
43364,43517 

71 39247,  39638. 

40069,41798,41799, 
42429.  42430,  42431 

73 

97 40070.40071, 


189.. 
200. 
201.. 
203. 


42029 
39627, 
39635, 
4Q750, 
41793, 
43362, 
43519 
39639, 
42031, 
,43366 
..40994 
42781, 
42784 
.39614 
.43521 
.43521 
.43521 


204 43521 

a^rtf I'     '' ■■■JCJg   I 

215 - .43621 

232 .43521 

271 43521 

272 .43521 

291 .43521 

294 43621 

296 -.-43521 

297 .43521 

298 43521 

300... 43521 

313 .43521 

324 43521 

325 - 43521 

372 .43521 

379 43521 

398 43521 

399 -...43521 


1 41160 

39 401 18,  40782,  40783. 

41030.41868,42479,43089, 

43413.43415.43417 

61 41 160.  42764 

63 42764 

65 42764 

71 39280.  39893.  39804. 

40020.  40227.  43420 

108 42764 

121 41 992,  42764 

125 41992 

127 41992 

135 41992.  42764 

1 45 41 992 

15  CFR 

902 .39248 

905 39249 


801 40336 

806 39128 

944 „ 40540 

990 39804,  43574 

16  CFR 

3 39640 

14 - 42031 

234 40262 

237 - 40263 

242 40265 

248 40267 

252 40453 

305 43367 

800 40704 

803 40704 

1 1 17 _- 41799 

1500 40785.  41801 

PropOMd  Rutos: 

3 42481 

17  CFR 

30 41802 

200... 39643 

240 40994 

PropoMd  Rules: 

270 39574,39592 

274 39574 

18  CFR 

35 39251 

284 .39252 

PropoMd  RulM: 

284 39895 


19  CFR 

19...- - 42431 

101 41804 

122 - ...41804 

132 39108 

191 40995 

20  CFR 

335 - 40073 

404 42431 

422 .42431 


230 42482 

345 43300 

366 _ 42818 

367 42818 

416 40542 

21  CFR 

73 - 41805 

175 38645 

176 39645 

177 ....39647,40073 

178 39648,43370 

310 42435 

510 39846. 40454.  40455 

520 39846.  40454 

522 39846 

529 -40455 

524 39846 

558 39846.  39847 

1309 - 42436 

1 31 0 42436 

PrOpOMG  RUMS! 

310 43091 .  43421 

341 43091.  43421 

801 41 31 4 

803 ..._ 41314 

804 41314 

897 - 41 31 4 

22  CFR 

41 .42034 

213 40456 


24  CFR 

25 

26 

100 

202 

203 

206 


39236 

39236 

43322 

39236 

42754 

42754 

300 42012 

310 42012 

320 42012 

330 - 42012 

340 42012 

350 42012 

360 42012 

370 42012 

380 - 42012 

390 : 42012 

395 ..42012 

586 42972 

888 42222.  42230 

1710 42436 

Proposad  RuIm: 

888 42290 

26  CFR 

1 39649,  40075,  40997, 

42785,  43531 

20 43531,  43554 

25 43531 

31 39109 


40 .40079 

48 40079 

301 39652.  40086 

602 40079.  40997.  43531. 

43554 
Proposwl  RuiM: 

20 43574 

1 39896,  39902,  40792, 

40794,  40796.  42819,  43091 
301 39903.  43091 

28  CFR 

2 - 40092.  40094.  40270 

29  CFR 

20 - 41016 

1613..- 43371 

1614 43371 

1910 40457 

1926 39254 

2200 41805 

2606 39848 

2609 39848 

261 9 42037 

2676 42037 

PropoMdRuiM: 

1910 - 39281 

2510 39208 

2615 41033 

30  CFR 

901 4204a 

946 40271 

948 42437 

PropoMd  RuIm: 

206 „ 40120,  40127 

250 41 034,  4281 9 

256 41 034 

931 43576 

944 43577 

31  CFR 

0 42042 

515 39255 

1 40797 

103 39665 

32  CFR 

92 40277 

Pvopossd  RUWS! 

220 39285 

33  CFR 

100 40096 

110 43372 

117 - 40097.  43373 

126 39788 

127 J9788 

137 39849 

1 51 43374 

155 43374 

165 40458,  4T017,  41018. 

42787.  42788,  42790.  43372 
334 : 43378 

PropoMd  Rules: 

^  39130 

lVf.........3»287,  46Vm,  42^ 

42827 

165 40543 

183 - 40545 

34  CFR 

76 41286 

366 39216 


Federal  Register  /  Vol.  60,  No.  162  /  Tuesday,  August  22,  1995  /  Reader  Aids 


111 


667 41286 

668 42408 

Pnpossd  Ruiss: 

345 40688 

371 42490 

36  CFR 

7- .39257 

?42 40569,  40461 

1253 40416 

Prapossd  Rules: 

13 - 40798 

S42 42085 

1415 39905 

37  CFR 

1 41 01 8 

2 -.41 01 8 

41018 

1 .-.41811 

Prepeeed  Rules: 

1 41 035.  42352 

3 42352 

5 _ 42352 


i 


38  CFR 

2 


..40756 


30  CFR 

1111 


..39111,43005 


40  CFR 

9 40474,  42791,  43244 

51 40098,  40465 

52 39115,  39258,  39851, 

39855,  39857,  40101,  40285, 
40286,  40291,  40292,  40465. 
40758,  42042,  43008,  43012, 
43015,  43017,  43020,  43379, 
43383,  43386,  43388,  43394, 
43396 

60 43244 

61 ....39263,43396 

63 43244 

70 39862,  40101.  42045 

76 40295 

80 „ 40006 

81 39115,  39258,  39857. 

40297,43017,43020 

82 40420 

86 39264,40474 

98 40098 

122 40230 

124 40230 

136 39586 

180 40498,  40500,  40503, 

42443,  42446,  42447,  42449, 
42450,  42453,  42456,  42458 

186 40503.  42453,  42456, 

42458, 42460 

186 42460 

195 41813 

258 40104 

261 41 81 7 

271 41818.  42046 

712 39654 

Prapossd  Rules: 

Ch.  1 39668 

9^ 41870 

51 39297,  43092 

52 39298.  39907,  39910, 

39911,  40139,  40338,  40799, 
42130,  42491,  43092,  43099. 
43100,  43104,  43421.  43423, 
43424 


60 41870 

61 39299,  43424 

70 3991 1 ,  40140 

80...- 40009 

81 39298,  39911,  40338, 

43104 

85 43092 

148 43654 

180 39299,  39302,  40545, 

42494 

185 39302 

1 94 - 391 31 

258 - 40799 

260 - 41870 

262 41870 

264 41 870 

265 - 41870 

268 43654 

270 41870 

271 41870.43654 

300 41 051 .  43424 

302 40042 

355 40042 

372 39132 

433 40145 

438 40145 

464 40145 


41  CFR 

Ch.  114. 


.39864 


42  CFR 

409 - 39122 

41 1 41914 

484 ^9122 

Proposed  RuIm: 

412 39304 

413 39304 

424 39304 

485 , .39304 

489 39304 


43  CFR 

Public  Land  Orders: 

7149 

7150 

7151 

7152 


39655 

39655 

42792 

42792 

7153 42067 

44  CFR 

64 39123,42462 

65 39865,39867 

67 39868 

Proposed  RuiM: 

10 39694 

67 39912 

45  CFR 

11 40505 

1160 42464 

1355 40505 

46  CFR 

30 39267,  40227,  41157 

67 40238 

150 39267,  40227,  41 157 

160 39268 

387 42466 

Proposed  Rutes: 

5 39306 

10 39306 

1 2 39306,  401 45 

15 39306 

1 6 401 45.  43426 


32 43427 

47  CFR 

1 39268,  39656,  40712 

2 39657 

15 40760 

26 40712 

64 42068 

68 42068 

73 39127,  39659,  40105, 

40301,  40761,  41027.  42069, 
43026,  43027.  43028 

87 „ 40227 

90 39660 

Proposed  Rules: 

1 391 34 

61 39136 

64 39136 

69 39136 

73 39141,  39142,  39143, 

39308,  40146,  40812,  40813, 

40814,41870,42130 

95 43105 

48  CFR 

Ch.  1 42648 

Ch.  II 40105 

1 42649,  42664 

2 - 42652 

4 42649,42652 

5 42652 

6 42652.42664 

14 42649,  42652 

15...... - 42649,  42652  . 

17 42652 

19 42652 

25 42649,42652 

31 42657,  42659,  42662 

36 42652 

37 42659 

42 42657,  42659,  42663 

50 42649 

51 42652 

62 42649,  42652,  42657, 

42659,  42663 

204 43191 

206 40106 

207 40106 

215 40106,43191 

217 43191 

219...- 40106,  41157,  43563 

227 41157 

235.-. 40107 

252...- ...40106 

501 401 07,  42793 

503 42793,42801 

504 42801 

505 42793,42801 

506 42793 

507 42793,42801 

510 42801 

512 42801 

513 42801 

514 42801 

515 42801 

519 -...39660,  42793 

523 42801 

528 42801 

529 42801 

532 42801 

536 .'. 42801 

543 42801 

546 42801 

552 39660,42793 

570 42793 

601 39661 


602 

605...... 

606 , 

609 

610 

613 

616 

619 

625 

636.. 

637 

653 


39661 

39661 

>••••■■■•.  .Ot^DO  I 

' odooi 

39661 

39661 

39661 

39661 

39661 

39661 

39661 

..39661 


939 .39871 

1516 43402 

1552 „ 43402 

1 801 40508 

1803 40508 

1 804 40508 

1805 V 40508 

1808 40508 

1809 - 40508 

1 81 0 .-..40508 

1 812 40508 

1814 - ...40508 

1 81 5 40508 

1819 40508 

1 822 40508 

1825 40508 

1827-. 40508 

1829 40508 

1 831 - 40508 

1833 — 40508 

1835 - 40508 

1 837 — 40508 

1 839 40508 

1846 40508 

1849 40508 

1850 40508 

1 852 _ - 40508 

1 853  — 40508 

1 870 40608 

2801 401 08 

2802 - 40108 

2804 :. 40108 

2805 -...40108 

2807 40108 

2808 40108 

2809 40108 

281  a. 401 08 

2812 40108 

2813 40108 

281 4 401 08 

2815 — 40108 

281 6 40 1 08 

281 7 401 08 

2828 40108 

2829 40108 

2830 40108 

2832 40108 

2833 401 08 

2835 .., 40 1 08 

2845 401 08 

2852 40108 

2870 ,- 401 08 

Proposed  Rules: 

31 - 43508 

209 401 46 

216 40146 

246 - 40146 

252 401 46 

1516 42828 

1 552 42828 

49  CFR 

171 39608,  40030 

172 39608,  39991,  40030 


IV 
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173 

..40030 

178 

..40030 

192 

390.,..„ 

..41821 

.43028 
..40761 

501 

..43028 

571 41028.  42804 

572 

.43031 
..43031 

575 

589    

" - 

..39269 
..43031 

653 

..39618 

RFiA 

..39618 

800 

..40111 

830 

831 



..40111 
..40111 

1023 „..:.. 

..39874 

PropoMd  RuIm: 
5 

..39919 

107 

.43430 

571 .39308.  42496.  42830 

575 42496 

1051 

1220. 



..40548 
..40548 

1312 

..39143 

SOCFR 

2 

...40301 

18 42805 

20 43314.43318 

23 43405 

100 40459.  40461 

204 39248 

210 39271 

216 39271 

217 „ 42809 

227 42809 

250 - 38271 

270 39271 

285 42469 

301 39663. 40227.  43563 

380 43062 

604 39271 

625 40113 

640 41828 

661 39991. 40302. 42469. 

43564 

662 40303 

663...- 39875 

671 40763 

672 40304.  40763.  43494 

673 42070 

675 39877.  40304. 40763. 

43494 


676 40304.40763 

677 - 40763.42470 


Ch.  VI 40340.  40815 

17 39309.  39314.  39326. 

39337.  40149,  40339.  40549. 
42140 

20 42960 

23 39347 

32 42668 

100 ~ 42085 

227 43106 

402 39921 

625 42830 

638 40150 

642 39698 

646 ;....40815 

649 .; 40341 

650 _ 40341 

651 40341 

663.- 39144 

675 43579 

683 43106 

697 39700 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  ^5133  Charge  your  ord.r. 

IT*  —»y! 
To  fax  your  ordora  and  lnqiiiriM-(202)  S12-22S0 


X  H^iSy  please  send  me  the  following  indicated  publications: 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


Wji^-'M 


i.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name] 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

[J  GPO  Deposit  Account        I    I    I    I    I    I    I    I'M 
LJ  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

L 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1            III            1 

Thank  jmiu  far  your  nr^rf 

(Credit  card  expiration  date) 

(itov12A91) 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  pubhcation  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  104th  Congress.  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  SubscriptiDiis  Order  Fonn 
I    I  YES,  enter  my  sul>scripdon(s)  as  follows: 


(Mar  PreoMaing  Cod*: 

*  6216 


Charg»  your  ordw. 
meaty! 


L.JP^ 


Tb  fox  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  luuidling  and  are  subject  to  change. 

Please  Choose  Method  of  niymeiit: 

I    I  Check  F^iyable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Compny  or  Penonal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  I — I    LJ 


r~l  VISA  or  MasterCard  Account 


J 


(Cfcdit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(1/95) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 

ConsolldatAd  Farm  Service  Agency 

7CFRPart792 

Commodity  Credit  Corporation 

7  CFR  Part  1403 

niN0560-AD78 

Debt  Settlement  Policies  and 
Procedures 

AQENCIES:  Consolidated  Farm  Service 
Agency  and  Commodity  Credit 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  A  proposed  rule  was 
prublished  in  the  Federal  Register  on 
August  24, 1994,  at  59  FR  43504, 
amending  7  CFR  parts  792  and  1403, 
which  set  forth  the  debt  settlement 
policies  and  procedures  of  the 
Consolidated  Farm  Service  Agency 
(CFSA)  and  the  Commodity  Credit 
Corporation  (CCC),  respectively.  This 
final  rule  adopts  the  provisions  of  the 
proposed  rule.  This  final  rule  amends 
CCC's  debt  settlement  policies  and 
procedures  to  remove  references  to 
Intemal^evenue  Service  Notices  of 
Levy,  except  to  exempt  them  fit)m 
coverage,  and  revises  the  rate  of  interest 
to  be  charged  on  delinquent  debts.  This 
final  rule  also  amends  CFSA's  and 
CCC's  debt  settlement  policies  and 
procedures  to  provide  for  offset  of  a 
debtor's  pro  rata  share  of  payments  due 
any  entity  which  the  debtor  participates 
in,  either  directly  or  indirectly.  This 
regulation  protects  the  financial 
integrity  of  many  Federal  agricultural 
programs  by  ensuring  the  Government 
will  be  able  to  collect,  or  otherwise 
settle,  debts  owed  it  by  any  person, 
organization,  corporation,  or  other  legal 
entity. 

EFFECTIVE  DATE:  August  23, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Spencer,  CFSA,  USDA,  P.O.  Box 
2415,  Washington.  DC  20013-2415.  at 
703-305-1422. 

SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12866 

This  final  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be  a 
significant  regulatory  action. 

Paperwork  Reduction  Act 

This  action  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and 
others  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Regulatory  Flexibility  Act 

Neither  CFSA  nor  CCC  is  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  final  rule.  Therefore  this 
action  is  exempt  from  the  provision  of 
the  Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  not  retroactive  and  preempts  State 
and  local  laws.  Before  any  judicial 
action  may  be  brought  regarding  the 
provisions  of  this  rule,  administrative 
appeal  remedies  set  forth  at  7  CFR  parts 
24  and  780  must  be  exhausted. 

ExecutiTe  Order  12372 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
commimity  development;  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14, 1982)  was  not 
used  to  assiu«  that  units  of  local 
government  are  informed  of  this  action. 

Background 

The  Federal  Claims  Collection  Act  of 
1966.  as  amended  by  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3711, 
et  seq.),  and  the  joint  regulations 
promulgated  thereunder  by  the 
Comptroller  General  and  the  Attorney 
General  (4  CFR  parts  101-105)  provide 
minimum  standards  for  the 
administrative  collection  of  claims  by 
the  United  States.  The  Act  also  provides 
that  nothing  therein  shall  diminish  the 
existing  auUiority  of  the  head  of  an 


agency  to  settle,  compromise,  or  close 
claims.  The  CCC  Charter  Act,  as 
amended  (15  U.S.C.  714,  et  seq.), 
provides  that  CCC  shall  have  the 
authority  to  make  final  and  conclusive 
settlement  and  adjustment  of  any  claims 
by  or  against  it  irrespective  of  the 
amoimt  at  issue.  CCC  is,  therefore,  not 
subject  to  the  provisions  of  the  Federal 
Claims  Collection  Act  of  1966  or  its 
implementing  regulations.  However,  it 
has  been  CCC  policy  to  follow  the 
Federal  Claims  Collection  Standards 
(FCCS)  to  the  maximum  practicable 
extent.  The  FCCS  require  each  Federal 
agency  to  take  aggressive  action  to 
collect  debts  owed  it. 

Discussion  of  Final  Rule 

1.  Impact  of  Interest  Rate  Change  on 
CFSA  and  CCC  and  Affected  Private 
Interests 

This  rule  amends  7  CFR  part  1403  to 
change  the  rate  of  interest  which  CCC 
charges  on  its  delinquent  debts  fiom  a 
rate  equal  to  that  assessed  under  the 
Prompt  Payment  Act,  to  a  rate  equal  to 
the  higher  of  the  Treasury  Department's 
current  value  of  funds  rate  or  the  rate  of 
interest  assessed  imder  the  Prompt 
Payment  Act.  CCC  currently  charges 
interest  on  delinquent  debts  at  a  rate 
equal  to  that  charged  imder  the  Prompt 
Payment  Act.  That  rate  was  chosen 
because  it  was  generally  a  higher  rate 
than  the  current  value  of  funds  rate 
required  under  the  Debt  Collection  Act, 
and  would  ensure  that  CCC,  at  a 
minimiun,  would  always  recoup  the 
cost  of  CCC  borrowing.  It  was  also 
believed  to  be  equitable  since  it  is  the 
same  rate  which  CCC  is  required  to  pay 
when  its  payments  are  late.  This  rule 
amends  the  rate  which  CCC  charges  on 
delinquent  debts  to  the  higher  of  the 
Treasury  Department's  current  value  of 
funds  rate  or  the  rate  assessed  under  the 
Prompt  Payment  Act.  Concerning  the 
difi^erence  in  interest  rates,  over  the  past 
10  years  the  ciurent  value  of  funds  rate 
was  higher  than  the  Prompt  Payment 
Act  rate  for  only  one  6-month  period. 
The  economic  effect  of  this  rate  change 
is  likely  to  be  minimal.  This  change, 
however,  allows  the  late  payment 
interest  rate  assessed  by  CCC  to  conform 
to  the  late  payment  interest  rate 
assessed  by  CFSA,  as  well  as, 
conforming  to  the  rate  required  by  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended.  As  both  CCC  and  CFSA 
programs  are  administered  by  the  same 
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offices,  administrative  costs  should  be 
reduced  by  having  the  same  interest 
rates  apply  to  both  programs. 

2.  References  to  IRS  Notices  of  Levy 

This  rule  also  amends  7  CFR  part 
1403  regarding  references  to  hitemal 
Revenue  Service  (IRS)  Notices  of  Levy. 
It  was  the  past  policy  of  CCC  to  treat  IRS 
Notices  of  Levy  the  same  as  requests  for 
administrative  offset  from  other  Federal 
agencies.  This  was  agreed  to  in  1970  by 
CCC  and  IRS,  and  was  documented  in 
former  regulations  dealing  with  offset  at 
7  CFR  part  13.  However,  due  to  a  change 
in  policy  by  IRS,  changes  in  our 
previous  regulations,  certain  court 
decisions,  and  advice  from  the  Office  of 
the  General  Counsel,  it  has  been 
determined  that  IRS  Notices  of  Levy  can 
no  longer  be  treated  as  offset  requests, 
but  should  be  honored  only  as  required 
by  statute,  including  taking  priority  over 
assignments  of  CFSA  and  CCC 
payments.  Therefore,  this  final  rule 
amends  the  CCC  debt  settlement 
regulations  to  remove  all  references  to 
IRS  Notices  of  Levy,  except  to 
specifically  exempt  them  from  coverage 
in  7  CFR  1403.7.  This  change  will  create 
little  cost  or  benefit  to  CCC. 

3.  Expanded  Offset 

Finally,  this  rule  amends  7  CFR  parts 
792  and  1403  to  provide  for  an 
expanded  ability  to  offset  payments 
from  debtors  to  collect  delinquent  debt. 
During  1993,  CFSA  and  CCC  collected 
approximately  $76  million,  of  which 
$32  million  or  42  percent  of  the  total 
was  through  administrative  offset.  As 
such,  it  is  the  most  effective  debt 
collection  tool.  However,  in  the  past 
debtors  have  avoided  offset  of  their 
program  payments  by  reorganizing  their 
farming  operations,  changing  the  name 
of  their  operations,  transferring 
ownership  of  their  operations,  receiving 
payments  under  more  than  one  entity, 
or  by  changing  the  payee  in  some  other 
manner.  In  order  to  increase  CFSA's  and 
CCC's  ability  to  collect  delinquent 
debts,  without  adversely  affecting  other 
non-debtors,  the  regulations  are 
amended  to  provide  for  offset  of  a 
debtor's  pro  rata  share  of  payments  due 
any  entity  which  the  debtor  participates 
in,  either  directly  or  indirectly. 

This  rule  also  provides  for  offset 
when  CFSA  or  CCC  determines  that  a 
debtor  has  established  an  entity,  or 
transferred  ownership  of,  reorganized, 
or  changed  in  some  other  manner,  his  or 
her  operations  in  order  to  avoid  a  debt. 
By  allowing  for  this  expanded  abihty  to 
offset,  CFSA  and  CCC  will  substantially 
increase  their  abihty  to  collect 
dehnquent  debt  in  an  efficient  and 
effective  manner.  This  will  also  help 


ensure  that  those  owing  delinquent 
debts  are  not  continuing  to  receive 
government  payments,  without  first 
satisfying  their  debts.  While  it  is  not 
feasible  to  estimate  the  exact  amount  by 
which  CFSA  and  CCC  collections  will 
increase,  it  is  likely  that  these 
circumstances  arise  most  often  with 
debtors  who  have  debts  of  $50,000  or 
more.  Therefore,  increased  collections 
could  be  sizeable  in  relation  to  past 
collections.  There  should  be  no  cost  to 
the  government  created  by  this  change. 

This  regulation  will  protect  the 
financial  integrity  of  many  Federal 
agricultiu-al  programs  by  ensuring  the 
Government  wall  be  able  to  collect,  or 
otherwise  settle,  debts  owed  it  by  any 
person,  organization,  corporation,  or 
other  legal  entity. 

A  description  of  the  amendments 
made  by  this  final  rule  was  set  forth  in 
the  proposed  rule  at  59  FR  43504 
(August  24. 1994).  The  proposed  rule 
requested  comments  with  respect  to  the 
proposed  amendments.  No  comments 
were  received  and  it  has  been 
determined  that  the  proposal  should  be 
adopted  as  a  final  rule  with 
modifications  to  reflect  the 
reorganization  of  the  Department  of 
Agriculture,  and  for  purposes  of  clarity. 

List  of  Subjects 

7  CFR  Part  792 

Claims,  Income  taxes. 
7  CFR  Part  1403 

Claims,  Income  taxes.  Loan 
programs — agriculture. 

Accordingly,  7  CFR  parts  792  and 
1403  are  amended  as  follows: 

PART  792— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  7  CFR 
part  792  continues  to  read  as  follows: 

Authority:  31  U.S.C.  3701.  3711.  3716- 
3719,  3728;  4  CFR  parts  101-105;  7  CFR 
3.21(b). 

2.  Section  792.7(1)  is  revised  to  read 
as  follows: 

§  792.7    Collection  by  administrative  offset 

***** 

(1)  Any  action  authorized  by  the 
provisions  of  this  section  may  be  taken: 

(1)  Against  a  debtor's  pro  rata  share  of 
payments  due  any  entity  which  the 
debtor  participates  in,  either  directly  or 
indirectly,  as  determined  by  CFSA. 

(2)  When  CFSA  determines  that  the 
debtor  has  estabhshed  an  entity,  or 
reorganized,  transferred  ownership  of, 
or  changed  in  some  other  manner,  their 
operation,  for  the  purpose  of  avoiding 
the  payment  of  the  claim  or  debt. 


PART  1403— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 

3.  The  authority  citation  for  7  CFR 
part  1403  continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c;  7 
U.S.C  1445b-2(b). 

4.  Section  1403.7  is  amended  by: 

A.  Removing  the  word  "and"  at  the 
end  of  paragraph  (a)(3), 

B.  Removing  the  period  at  the  end  of 
paragraph  (a)(4)  and  inserting  a 
semicolon  in  its  place  and  adding  the 
word  "and", 

C.  Adding  paragraph  (a)(5), 

D.  Removing  paragraph  (m)(4), 

E.  Redesignating  paragraphs  (m)(5) 
and  (m)(6)  as  paragraphs  (m)(4)  and 
(m)(5),  respectively,  and 

F.  Revising  paragraph  (q)  to  read  as 
follows: 

§  1 403.7    Collection  by  administrative 
offset 

(a)  *   *   * 

(3)  Cases  in  which  CCC  must  adjust, 
by  increasing  or  decreasing,  a  payment 
which  is  to  be  paid  under  a  contract  in 
order  to  properly  make  other  payments 
due  by  CCC; 

(4)  Any  case  in  which  collection  of 
the  type  of  debt  involved  by 
administrative  offset  is  explicitly 
provided  for  or  prohibited  by  statute; 
and 

(5)  IRS  Notices  of  Levy  which  shall  be 
honored  in  accordance  with  IRS  statutes 
and  regulations. 
***** 

(q)  Any  action  authorized  by  the 
provisions  of  this  section  may  be  taken: 

(1)  Against  a  debtor's  pro  rata  share  of 
payments  due  any  entity  which  the 
debtor  participates  in,  either  directly  or 
indirectly,  as  determined  by  CCC. 

(2)  When  CCC  determines  that  the 
debtor  has  estabUshed  an  entity,  or 
reorganized,  transferred  ownership  of, 
or  chemged  in  some  other  manner,  their 
operation,  for  the  purpose  of  avoiding 
the  payment  of  the  claim  or  debt. 
*****  ^p 

5.  Section  1403.9(c)  is  revised  to  read 
as  follows: 

§  1403.9    Late  payment  interest  and 
administrative  charges. 

***** 

(c)  The  late  payment  interest  shall  be 
expressed  as  an  annual  rate  of  interest 
which  CCC  charges  on  delinquent  debts. 
The  late  payment  interest  rate  shall  be 
equal  to  the  higher  of  the  Treasury 
Department's  current  value  of  funds  rate 
or  the  rate  of  interest  assessed  under  the 
Prompt  Payment  Act,  determined  as  of 
the  date  specified  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  section. 
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I  Signed  at  Washington,  DC,  on  August  15, 
1995. 
Bruce  R.  Weber, 

Acting  Administrator.  Consolidated  Farm 
Service  Agency  and  Acting  Executive  Vice 
President,  Commodity  Credit  Corporation. 
IFR  Doc.  95-20781  Filed  8-22-95;  8:45  am) 
HLUNQ  CODE  3410-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  91-CE-85-AD;  Amendment 
38-«340;  AD  95-17-10] 

Alrvrorthlness  Directives;  Jetstream 
Aircraft  Limited  Jetstream  Models  3101 
and  3201  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  certain  Jetstream  Aircraft 
Limited  (JAL)  Jetstream  Models  3101 
and  3201  airplanes.  This  action  requires 
modifying  the  central  annunciator  panel 
test  button  circuit.  A  report  of  diode 
feiluie  in  this  circuit  and  subsequent 
inadvertent  engine  shutdown  on  one  of 
the  affected  airplanes  prompted  this 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  a 
diode  in  the  central  annimciator  panel 
test  button  circuit,  which  could  result  in 
inadvertent  engine  shutdown  while  in 
flight  if  the  central  annunciator  panel 
test  button  is  pressed. 
DATES:  Effective  October  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  3, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  91-CE-85-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
jStreet,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Sam  Lovell,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  JAL  Jetstream  Models  3101  and 
3201  airplanes  was  published  in  the 
Federal  Register  on  April  11, 1995  (60 
FR  18376).  The  action  proposed  to 
require  modifying  the  central 
annunciator  panel  test  button  circuit  by 
removing  diodes  from  the  engine  stop 
circuit  and  configxiring  a  minor  wiring 
change.  Accomplishment  of  the 
proposed  actions  would  be  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  80-A-JA  911045,  Revision  1. 
dated  November  1, 1991. 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

file  FAA  estimates  that  260  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
2  workhours  per  airplane  to  accomplish 
the  required  modification,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  JAL  vdll  provide  parts  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $31,200.  This  figure  is  based  on 
the  assumption  that  no  affected  owner/ 
operator  has  incorporated  the  required 
modification. 

JAL  has  informed  the  FAA  that  2 
modification  kits  have  beeh  distributed 
to  affected  airplane  owners/operators. 
Assuming  that  each  of  these 
modification  kits  has  been  incorporated 
on  an  affected  airplane,  then  the  cost 


impact  upon  U.S.  operators  would  be 
reduced  $240  (2  workhours  x  $60  per 
hour  X  2  airplanes)  from  $31,200  to 
$30,960.  The  FAA  also  befieves  that 
numerous  owners/operators  of  the 
affected  airplanes  have  accompUshed 
the  modification  using  22AWA  cable 
and  terminal  tags  instead  of  obtaining 
parts  from  the  manufacturer,  as  is 
provided  for  in  this  AD.  This  would 
further  reduce  the  cost  impact  of  the  AD 
upon  U.S.  operatora  of  the  affected 
airplanes.  The  FAA  has  no  way  of 
determining  how  many  airplanes  have 
accomplished  the  required  modification 
utilizing  the  22AWA  cable  and  terminal 
tags  alternative. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-17-10    JetStream  Aircraft  Limited: 

Amendment  39-9340:  Docket  No.  91- 

CE-eS-AD. 
Applicability:  Jetstream  Model  3101 
airplanes,  all  serial  numt)ers,  and  Jetstream 
Model  3201  airplanes,  serial  numbers  790 
through  950,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  200 
hours,  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  a  diode  in  the  central 
annunciator  panel  test  button  circuit,  which 
could  result  in  inadvertent  engine  shutdown 
while  in  flight  if  the  central  annunciator 
panel  test  button  is  pressed,  accomplish  the 
following: 

(a)  Modify  the  central  annunciator  panel 
test  button  circuit  (Amendment  JA  911045) 
by  removing  diodes  from  the  engine  stop 
circuit  and  configuring  a  minor  wiring 
change  in  accordance  with  PART  2  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Alert  Service  Bulletin 
80-A-JA  911045.  Revision  1,  dated 
November  1, 1991. 

(b)  As  noted  in  Jetstream  Alert  Service 
Bulletin  SO-A-JA  911045.  Revision  1,  dated 
November  1, 1991,  terminals  may  be  linked 
using  22  AWA  cable  and  terminal  tags, 
provided  the  following  is  accomplished: 

(1)  For  airplanes  without  roof  panel  plug 
breaks,  identify  the  cables  as  WQ69  and 
WQ70. 

(2)  For  airplanes  with  roof  panel  plug 
breaks,  identify  the  cables  as  WQ71  and 
WQ72. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (ACO),  Europe,  Africa, 
Middle  East  office,  FAA,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 


request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(e)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Jetstream 
Alert  Service  Bulletin  80-A-JA  911045, 
Revision  1,  dated  Noveml)er  1, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies*  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager  Product 
Support,  Prestwick  Airport,  Ayrshire,  KA9 
2RW  Scotland;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW.,  7th  Floor,  suite  700, 
Washington,  DC. 

(f)  This  amendment  (39-9340)  becomes 
effective  on  October  3, 1995.  Issued  in 
Kansas  City,  Missouri,  on  August  10, 1995. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-20277  Filed  8-22-95;  8:45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  73 

[Airspace  Docket  No.  95-ASW-3] 

Amendment  of  Restricted  Areas  R- 
6302B  and  R-6302E,  Fort  Hood,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
July  20, 1995.  The  airspace  designation 
for  "R-6203E  Fort  Hood,  TX,"  was  in 
error.  This  correction  changes  "R-6203E 
Fort  Hood.  TX"  to  read  "R-6302E  Fort 
Hood,  TX." 

EFFECTIVE  DATE:  August  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Magarelli,  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-7130. 
SUPPLEMENTARY  INFORMATION:  On  July 
20, 1995,  the  FAA  pubUshed  a  final  rule 
that  amended  the  descriptions  of  R- 
6302B  and  R-6302E  Fort  Hood,  TX.  The 
airspace  designation  for  "R-6203E  Fort 
Hood,  TX,"  was  in  error.  This  correction 


changes  "R-6203E  Fort  Hood,  TX"  to 
read  "R-6302E  Fort  Hood,  TX."  [95- 
ASW-31  2 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  title  of 
the  airspace  designation  for  "R-6203E 
Fort  Hood,  TX"  published  in  the 
Federal  Register  on  July  20,  1995  (60  FR 
37331;  Federal  Register  Document  95- 
17901,  Column  3)  is  corrected  as 
follows: 


On  page  37331,  Column  3,  the  title  for  the 
airspace  designation  is  revised  to  read  as  "R- 
6302E  Fort  Hood,  TX." 


*         * 


*  * 


Issued  in  Washington,  DC,  on  August  14, 
1995. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-20839  Filed  8-22-95;  8:45  am] 

SILUNG  CODE  49ia-13-P 


14  CFR  Part  73 

[Airspace  Docket  No.  95-AGL-7] 

Alteration  of  R-3403A  and  Revocation 
of  Restricted  Area  R-3403C,  Jefferson 
Proving  Ground,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  removes 
Restricted  Area  R-3403C  Jefferson 
Proving  Ground,  IN.  As  a  result  of  the 
annual  restricted  area  review,  the 
Department  of  the  Army  has  determined 
that  there  is  no  longer  a  requirement  for 
a  separate  continuous  use  restricted 
area.  Additionally,  R-3403A  is  being 
amended  to  remove  reference  to 
R-3403C. 

EFFECTIVE  DATE:  0901  UTC,  November  9. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Robinson,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
493-4050. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  removes 
Restricted  Area  R-3403C,  Jefferson 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23.  1995  /  Rules  and  Regulations    43709 


Proving  Ground,  IN.  As  a  result  of  the 
annual  restricted  area  review,  the 
Department  of  the  Army  has  determined 
there  is  no  longer  an  appropriate 
mission  for  R-3403C.  This  area  is 
completed  contained  within  the  lateral 
and  vertical  boimdaries  of  R-34G3A. 
This  action  returns  use  of  this  airspace 
for  civil  aviation  activities  when 
R-3403A  is  inactive.  Additionally,  this 
action  amends  the  legal  description  of 
R-3403A  by  removing  reference  to 
R-3403C.  I  find  that  notice  and  public 
procediu^  imder  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
Section  73.34  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8B  dated  March  9, 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  removes  special  use 
airspace.  This  action  is  not  subject  to 
environmental  assessments  and 
procedures  in  accordance  with  FAA 
Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95^5,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


873.34    [Ammded] 

2.  Section  73.34  is  amended  as 
follows: 

li-3403A  Jefferson  Proving  Ground,  IN 
[Amended) 

By  removing,  imder  boimdaries,  the 
words  "excluding  that  airspace 
designated  as  R-3403C  when  activated." 

R-3403C  Jefferson  Proving  Ground,  IN 
[Removed] 

Issued  in  Washington,  DC,  on  August  14, 
1995. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-20840  Filed  8-22-95;  8:45  am] 
BILUNQ  COOE  4«10-13-M 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Regulations  No.  4] 
RIN  0960^E19 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Adult  Mental 
Disorders  Listings 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Social  Seciunty 
Administration  (SSA)  issues  Ustings  of 
impairments  to  evaluate  disability  and 
blindness  under  the  Social  Security  and 
supplemental  security  income  (SSI) 
programs.  This  rule  extends  the 
expiration  date  for  the  adult  mental 
disorders  listings  and  makes  two 
nonsubstantive  technical  changes 
described  below.  We  have  made  no 
revisions  to  the  medical  criteria  in  the 
listings;  they  remain  the  same  as  they 
now  appear  in  the  Code  of  Federal 
Regulations.  This  extension  will  ensure 
that  we  continue  to  have  medical 
evaluation  criteria  in  the  Ustings  to 
adjudicate  claims  for  disability  based  on 
mental  impairments  at  step  three  of  our 
sequential  evaluation  process. 
EFFECTIVE  DATE:  This  regulation  is 
effective  August  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document — Richard  M.  Bresnick,  Legal 
Assistant,  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
6401  Seciuity  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1758;  regarding 
eligibiUty  or  filing  for  benefits — our 
national  toll-free  niunber,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  On  August 
28, 1985,  we  published  revised  adult 


mental  disorders  Ustings  (50  FR  35038) 
in  part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  of  part  404. 
We  use  the  listings  to  evaluate  disabiUty 
and  blindness  at  the  third  step  of  the 
sequential  evaluation  process  for  adults 
and  children  imder  the  Social  Security 
and  SSI  programs.  The  Ustings  describe 
impairments  considered  severe  enough 
to  prevent  a  person  from  doing  any 
gainful  activity,  or,  for  an  individual 
under  age  18  applying  for  SSI  benefits 
based  on  disability,  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  We  use  the  criteria  in  part  A 
mainly  to  evaluate  impairments  of 
adults.  We  use  the  criteria  in  part  B  first 
to  evaluate  impairments  of  individuals 
under  age  18.  If  those  criteria  do  not 
apply,  we  may  use  the  criteria  in  part  A. 

Wnen  we  pubUshed  the  revised  adult 
mental  disorders  listings  in  August 
1985,  we  indicated  that  medical 
advances  in  disabiUty  evaluation  and 
treatment  and  program  experience 
would  require  that  the  Ustings  be 
periodically  reviewed  and  updated. 
Accordingly,  we  established  a  date  of 
August  28, 1988,  on  which  the  listings 
would  no  longer  be  effective  unless 
extended  by  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  or 
revised  and  promulgated  again.  Under 
the  Social  Security  Independence  and 
Program  Improvements  Act  of  1994, 
PubUc  Law  (Pub.  L.)  103-296,  this 
authority  was  transferred  to  the 
Commissioner  of  Social  Security  (the 
Commissioner). 

Subsequently,  we  issued  a  number  of 
final  rules  extending  the  expiration  date 
of  the  adult  mental  disorders  Ustings. 
The  last  was  published  on  August  16, 
1994  (59  FR  41974)  and  provided  that 
the  listings  for  adult  mental  disorders 
would  no  longer  be  effective  on  August 
28, 1995.  Also,  on  July  18. 1991,  we 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (56  FR  33130)  that 
included  proposed  revisions  to  those 
listings.  We  will  publish  any  changes  to 
the  Ustings  based  on  that  NPRM  in  a 
subsequent  final  rule. 

In  this  final  regulation,  we  are 
extending  for  two  years,  to  August  28, 
1997,  the  date  on  which  the  adult 
mental  disorders  UsUngs  wiU  no  longer 
be  effective.  We  beUeve  that  the 
requirements  in  these  listings  are  still 
vaUd  for  our  program  purposes. 
Specifically,  if  we  find  that  an 
individual  has  an  impairment  that 
meets  the  statutory  duration 
requirement  and  also  meets  or  is 
equivalent  in  severity  to  an  impairment 
in  the  Ustings,  we  will  find  that  the 
individual  is  disabled  without 
completing  the  remaining  steps  of  the 
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sequential  evaluation  process.  We  do 
not  use  the  listings  to  find  that  an 
individual  is  not  disabled.  Individuals 
whose  impairments  do  not  meet  or 
equal  the  criteria  of  the  listings  receive 
individualized  assessments  at  the 
subsequent  steps  of  the  sequential 
evaluation  process. 

Also,  in  tne  introductory  text  of  the 
Listing  of  Impairments,  we  are  changing 
the  reference  from  the  Secretary  to  the 
Conunissioner.  This  change  reOects  the 
transfer  of  functions  whidb  took  place, 
effective  March  31,  1995,  pursuant  to 
Public  Law  103-296,  which  made  SSA 
an  independent  agency,  separate  from 
the  Department  of  Health  and  Human 
Services. 

Further,  in  the  list  of  dates  on  which 
the  various  body  system  Ustlngs  will  no 
longer  be  effective,  we  are  revising  the 
format  of  item  5,  Cardiovascular  System, 
to  be  consistent  with  the  rest  of  the  list. 
We  are  not  changing  the  date  in  (he 
entry,  only  the  format.  The  current  entry 
was  in  the  revised  cardiovascular 
system  listings  published  on  February 
10,  1994  (59  FR  6468). 

Regulatory  Procedures 

Pursuant  to  section  7G2(a)(5)  of  the 
Social  Security  Act,  42  U.S.C.  9G2(5)(a), 
SSA  follows  the  Administrative 
Procedure  Act  (APA)  rulemaking 
procedures  specified  in  5  U.S.C.  553  in 
the  development  of  its  regulations.  The 
APA  provides  exceptions  to  its  nodce 
and  pubhc  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  die 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  dispensing  with  the  notice  and 
pubhc  comment  procedures  in  this  case. 
Good  cause  exists  because  this 
regulation  only  extends  the  date  on 
which  the  adult  mentfd  disorders 
Ustings  will  no  longer  be  effective  and 
makes  minor  technical  changes  to  the 
introductory  text  of  the  listings.  It  makes 
no  substantive  changes  to  the  listings. 
The  current  regulations  expressly 
provide  that  the  listings  may  be 
extended,  as  well  as  revised  and 
promulgated  again.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  these 
changes  to  our  regulations  as  a  final 
rule. 

In  addition,  we  find  good  cause  for 
dispensing  with  the  SOnday  delay  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  the  listings. 
However,  without  an  extension  of  the 
expiration  date  for  the  adult  mental 


disorders  listings,  we  will  lack 
regulatory  guidelines  for  assessing 
mental  impairments  at  the  third  step  of 
the  sequential  evaluation  processes  after 
the  current  expiration  date  of  the 
Ustings.  In  order  to  ei^ure  that  we 
continue  to  have  regulatory  criteria  for 
assessing  these  impairments  under  the 
listings,  we  find  that  it  is  in  the  public 
interest  to  make  this  rule  effective  upon 
publication. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001 ,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  BUnd,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  security. 

Dated:  luly  27, 1995. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P,  chapter 
in  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d) 
through  (h).  216(i).  221(a)  and  (i),  222(c),  223, 
225,  and  702(a)(5)  of  the  Social  Security  Act 
(42  U.S.C.  402.  405(a),  (b),  and  (d)  through 
(h),  416(i),  421(a)  and  (i),  422(c).  423,  425, 
and  902(a)(5)). 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  by  revising  the  first 


sentence  and  items  5  and  13  of  the 
introductory  text  before  part  A  to  read 
as  follows: 

Appendix  1  to  Subpart  P— Listing  of 
Impairments 

The  body  system  listings  in  parts  A  and  B 
of  the  Listing  of  Impairments  will  no  longer 
be  effective  on  the  following  dates  unless 
extended  by  the  Commissioner  or  revised 
and  promulgated  again. 
*         *         *         «         • 

5.  Cardiovascular  System  (4.00  and 
104.00):  February  10, 1998. 

«         «         *         •         » 

13.  Mental  Disorders  (12.00):  August  28, 
1997. 
***** 

3.  Part  A  of  appendix  1  to  subpart  P  of  part 
404  is  amended  by  revising  the  first 
paragraph  of  12.00  to  read  as  follows: 

12.00    Mental  Disorders 

The  mental  disorders  listings  in  12.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  August  28, 1997,  unless 
extended  by  the  Commissioner  or  revised 
and  promulgated  again. 
***** 

IFR  Doc.  95-20869  Filed  8-22-95;  8:45  am] 
BILUNQ  CODE  4190-29-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WA39-1 -7028a;  FRL-6268-3] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Vehicle  Miles 
Traveled  Forecasting  and  Tracking: 
Puget  Sound,  Washington 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Washington 
for  the  purpose  of  forecasting  and 
tracking  vehicle  miles  traveled  (VMT) 
for  the  Puget  Sound  Carbon  Monoxide 
(CO)  Nonattainment  Area.  Washington. 
On  January  28, 1993.  Washington  State 
submitted  a  SIP  revision  for  the  Puget 
Soimd  Carbon  Monoxide  (CO) 
Nonattainment  Area  to  satisfy  the 
requirements  of  Section  187(a)(2)(A) 
and  Section  187(a)(3)  of  the  Clean  Air 
Act  Amendments  of  1990  (CAAA). 
Section  187(a)(2)(A)  requires  Moderate 
and  Serious  carbon  monoxide  (CO)  non- 
attainment  areas  with  a  design  value 
above  12.7  to  submit  a  SIP  revision  that 
contains  a  forecast  of  VMT  in  the  non- 
attainment  area  for  each  year  before  the 
year  in  which  the  SIP  projects  the 
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National  Ambient  Air  (Quality  Standard 
(NAAQS)  for  CO  to  be  attained.  The  SIP 
revision,  which  was  due  by  November 
15. 1992.  is  also  required  to  provide 
annual  updates  of  the  forecasts  along 
with  aimual  reports  regarding  the  extent 
to  which  the  forecasts  proved  to  be 
accurate.  These  aimual  reports  must 
contain  estimates  of  actual  VMT  for 
each  forecast  year. 

The  rationale  for  the  approval  is  set 
forth  in  this  notice;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  This  final  rule  is  effective  on 
October  23, 1995  unless  adverse  or 
critical  comments  are  received  by 
September  22, 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
pubhshed  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA,  Air  &  Radiation  Branch 
(AT-082),  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Docximents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Envirorunental  Protection  Agency,  401 
M  Stieet,  SW,  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  diuing  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082).  Seattle.  Washington  98101. 
and  ADEC.  410  Willoughby,  Suite  105. 
Juneau,  AK  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  EPA  Region  10,  Mail 
Stop  AT-082,  SeatUe,  WA  98101,  (206) 
553-6917. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  187(a)(2)(A)  of  the  Clean  Air 
Act  Amendments  of  1990  required  EPA, 
in  consultation  with  the  U.S. 
Department  of  Transportation  (DOT),  to 
develop  guidance  for  states  to  use  in 
complying  with  the  VMT  forecasting 
and  tracking  provisions  of  Section  187. 
A  Notice  of  Availability  for  the  resulting 
Section  187  VMT  Forecasting  and 
Tracking  Guidance  was  published  in  the 
Federal  Register  on  March  19, 1992. 

The  Section  187  Guidance  identifies 
the  Federal  Highway  Administration's 
Highway  Performance  Monitoring 
System  (HPMS)  as  the  foimdation  for 
VMT  estimates  and  forecasts. 

When  determining  that  actual  aimual 
VMT  or  a  VMT  forecast  has  exceeded 


the  most  recent  prior  forecast  and. 
therefore,  that  contingency  measures 
should  be  implemented,  EPA  believes 
that  it  is  appropriate  to  take  into 
accoimt  the  statistical  variability  in  the 
estimates  of  VMT  generated  through 
HPMS.  Consequently.  EPA  has 
identified  a  margin  of  error  to  be 
applied  when  making  VMT 
comparisons.  In  practice,  there  are  two 
ways  in  which  an  estimate  of  actual 
VMT  or  an  updated  forecast  can  be 
found  to  exceed  a  prior  forecast. 

EPA  interprets  the  requirement  for 
contingency  measures  to  "take  effect 
without  further  action  by  the  State  or 
the  Administrator"  to  mean  that  no 
further  rulemaking  activities  by  the 
State  or  EPA  would  be  needed  to 
implement  the  measures. 

The  State  of  Washington  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  Section 
187(a)(2)(A)  and  Section  187(a)(3).  In 
order  to  be  approved,  the  State 
submittal  must  provide  for  each  of  the 
following  mandatory  elements:  (1)  a 
forecast  of  VMT  in  the  non-attainment 
area  for  each  year  prior  to  the 
attainment  year;  (2)  a  provisien  for 
annual  updates  of  the  forecasts  along 
with  a  provision  for  annual  reports 
describing  the  extent  to  which  the 
forecasts  proved  to  be  accurate;  these 
reports  shall  provide  estimates  of  actual 
VMT  in  each  year  for  which  a  forecast 
was  required;  (3)  adopted  and 
enforceable  contingency  measures  to  be 
implemented  without  further  action  by 
the  State  or  the  Administrator  if  actual 
annual  VMT  or  an  updated  forecast 
exceeds  the  most  recent  prior  forecast  or 
if  the  area  fails  to  attain  die  CO  NAAQS 
by  the  attainment  date. 

n.  Analysis 

EPA  is  approving  the  SIP  revision  for 
Puget  Sound  because  Washington  has 
met  the  requirements  of  Section 
187(a)(2)(A)  and  Section  187(a)(3). 

1.  VMT  Forecasts 

Section  187(a)(2)(A)  requires  that 
Washington  include  in  its  SIP  submittal 
a  forecast  of  VMT  in  the  non-attainment 
area  for  each  year  before  the  year  in 
which  the  SIP  projects  the  National 
Ambient  Air  Quality  Standard  for  CO  to 
be  attained.  The  forecasts  are  to  be 
based  on  guidance  developed  by  EPA  in 
consultation  with  DOT.  i.e.,  the  Section 
187  VMT  Forecasting  and  Tracking 
Guidance. 


Washington  created  a  "Memorandum 
of  Understanding"  between  the  Puget 
Sound  Regional  Council,  Spokane 
Regional  Council,  Washington  State 
Department  of  Ecology  and  Washington 
State  Department  of  Transportation  to 
apportion  responsibility  for  reporting  of 
vehicle  miles  travelled  to  these 
agencies.  Puget  Soimd  Regional  Council 
and  Spokane  Regional  Coimcil  develop 
for  peer  review  draft  vehicle  miles 
travelled  reports  for  their  respective 
Federal  Aid  Urban  Areas,  based  on  data 
submitted  by  the  Department  of 
Transportation.  The  draft  reports  are 
submitted  to  Ecology,  which  will  submit 
the  final  vehicle  miles  travelled  annual 
report  to  EPA. 

To  arrive  at  vehicle  miles  travelled 
forecasts,  the  Puget  Soimd  Regional 
Coimcil,  (which  develops  VMT  forecasts 
for  the  Puget  Sound  CO  nonattainment 
area),  uses  a  four-part  model  consisting 
of  a  trip  generation  component,  a  trip 
distribution  component,  a  mode  choice 
component,  and  a  transportation/mode 
assignment  component.  The  model 
considers  residential  factors, 
employment,  road  network,  land  use, 
population,  etc.,  and  is  reevaluated 
several  times  per  year. 

2.  Annual  VMT  Updates/Reports 

Section  187(a)(2)(A)  specifies  that  the 
SIP  revision  provide  for  annual  updates 
of  the  VMT  forecasts  and  annual  reports 
that  describe  the  accuracy  of  the 
forecasts  and  that  provide  estimates  of 
actual  VMT  in  each  year  for  which  a 
forecast  was  required.  The  Section  187 
VMT  Forecasting  and  Tracking 
Guidance  specifies  that  annual  reports 
should  be  submitted  to  EPA  by 
September  30  of  the  year  following  the 
year  for  which  the  VMT  estimate  is 
made. 

The  SIP  provided  annual  and  daily 
VMT  forecasts  for  1993, 1994,  and  1995, 
and  actual  VMT  for  1990.  However, 
Puget  Sound  updated  its  1993  forecast 
prior  to  reporting  the  differences 
between  HPMS  (actual)  values  and 
forecasted  values.  The  metropofitan 
planning  organization  updated  its 
travel-demand-models  with  more 
current  information  and  techniques. 
EPA  received  Washington's  first  annual 
VMT  report  on  October  18, 1995.  The 
report  showed  that  Puget  Sound's  actual 
1993  vehicle  miles  travelled  were 
within  .95  percent  of  the  forecast.  Table 
1  outUnes  die  difference  between 
projected  and  actual  VMT  for  1993: 
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Table  1.— Actual  and  Projected  VMT  for  the  Puget  Sound  Carbon  Monoxide  Nonattainment  Area,  1993 


Nonattainment  area 


Puget  Sound 


Actual 
(HPMS) 
1993  daily 
VMT  in  mil- 
lions 


57,307.000 


Projected 
1993  VMT 
in  millions 


56.769,000 


Percent  dif- 
ference 


+.95% 


3.  Contingency  Measures 

Section  187(a)(3]  specifies  that  the 
State  adopt  specific,  enforceable 
contingency  measures  to  be 
implemented  if  the  annual  estimate  of 
actual  VMT  or  a  subsequent  VMT 
forecast  exceeds  the  most  recent  prior 
forecast  of  VMT.  Implementation  of  the 
identified  contingency  measiues  must 
not  require  further  rulemaking  activities 
by  the  State  or  EPA.  The  State  has  met 
this  requirement  by  adopting  two 
programs  as  contingency  measures.  Both 
measures  are  "over  control",  meaning 
that  Ecology  is  already  implementing 
the  measures  but  is  not  taking  credit  for 
the  measures  as  part  of  a  control  strategy 
for  attaining  the  NAAQS.  The  two 
control  measures  are:  Commute  Trip 
Reduction  (CTR)  programs,  as  specified 
in  Washington  State's  Transportation 
Demand  Management  Act.  and  outreach 
and  education  to  induce  volimtary 
reductions  in  vehicle  operations  during 
periods  of  poor  air  quality.  While  these 
control  measures  are  not  contingency 
plans  in  the  strict  sense  of  the  term 
"contingency",  they  satisfy  the  broader 
intent  of  the  Act's  contingency  measure 
provision. 

The  commute  trip  reduction  measiue 
is  codified  under  Revised  Code  of 
Washington  (RCW)  70.94.510-551.  It 
calls  for  "major  employers"  located 
within  counties  widi  a  population  of 
150.000  or  more  and  to  submit  plans  to 
reduce  commuting  trips  to  the 
workplace.  The  second  control  measure 
aims  at  voluntary  ciulailment  of  vehicle 
operation  during  periods  of  poor  air 
quality.  This  measure  intends  to  educate 
the  public  during  periods  of  extreme 
temperature  inversions,  and  to 
encourage  the  use  of  public 
transportation,  mass  transit, 
telecommuting,  and  other  less  polluting 
transit  options.  Chitreach  media  will 
include  television,  radio,  and 
newsprint.  Both  VMT  contingency 
measures  will,  if  required,  be  funded  by 
statewide  CMAQ  (Congestion  Mitigation 
and  Air  Quality)  funds. 

m.  Today's  Action 

In  today's  action,  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Washington. 


The  State  of  Washington  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  elements  required 
by  Section  187(a)(2)(A)  and  Section 
187(a)(3)  of  the  CAAA.  Washington  has 
crafted  a  "memorandum  of 
understanding"  among  the  Puget  Sound 
Regional  Council,  the  Spokane  Regional 
Council,  the  Washington  State 
Department  of  Ecology,  and  the 
Washington  State  Department  of 
Transportation  that  delineates  each 
agency's  responsibiUty  in  reporting 
vehicle  miles  travelled  in  Washington 
State.  Additionally,  Washington  has 
outlined  two  contingency  measures 
(commute  trip  reduction  and  voluntary 
reduction  of  vehicle  operation  through 
public  outreach  and  education)  in  case 
VMT  forecasts  are  exceeded.  EPA  is 
therefore  approving  this  submittal. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibifity  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 


Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  published  elsewhere  in  this 
Federal  Register,  the  EPA  is  proposing 
to  approve  the  SIP  revision  shouJd 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  October  23. 
1995  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  wdll  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  23,  1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  fi-om  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  OMB  has  exempted  this 
regulatory  action  bom  E.O.  12866 
review. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
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accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  Imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  oriribal  governments,  or  to 
the  private  sector,  result  fit>m  this 
action. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  October  23, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovermnentai  relations.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  July  20.  1995. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (55)  to  read  as 
follows: 

§52.2470    Identification  of  plan. 

***** 

(c)  *  *  • 

(55)  On  January  22, 1993  the  Director 
of  the  Washington  State  Department  of 
Ecology  (WDOE)  submitted  the 
amendment  to  the  Washington  SIP  for 
Carbon  Monoxide  (CO)  in  the  King, 
Pierce,  and  Snohomish  Counties' 
Urbanized  Areas. 

(i)  Incorporation  by  reference. 

(A)  The  January  22, 1993  letter  fi-om 
the  Director  of  the  WDOE  submitting  the 
Amendment  to  the  Washington  SIP  for 
Carbon  Monoxide  in  the  King,  Pierce, 
and  Snohomish  Coiuities'  Urt)anized 
Areas  to  EPA,  "Supplement  to  the  SIP 
for  Washington  State,  Puget  Sound 
Carbon  Monoxide  Nonattainment  Area, 
January  1993,"  Section  6.0  Vehicle 
Miles  "Traveled  Forecasting  and 
Tracking,  adopted  on  January  22, 1993. 

(ii)  Additional  material. 

(A)  VMT  supplements  to  include  the 
VMT  Tracking  Report  data  required  for 
the  Puget  Sound  CO  Nonattainment 
Areas,  dated  October  13, 1994  and 
September  19, 1994. 

[PR  Doc.  95-20801  Filed  8-22-95;  8:45  am] 
BILUNG  CODE  6S60-S(M> 


40  CFR  Part  52 

[CA  79-2-7068;  FRL-S267-6I 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 
and  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA>. 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  November  28, 
1994,  and  April  24, 1995.  This  final 
action  wrill  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  oxides  of 
nitrogen  (NOx)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act).  The 
rules  concern  the  control  of  NOx  from 
stationary  gas  turbines,  stationary 
internal  combustion  engines,  and 
boilers,  steam  generators,  and  process 
heaters.  Thus.  EPA  is  finalizing  the 


approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  22. 1995. 
ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  the  rules  are 
available  for  public  insp>ection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 
Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division.  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105-3901. 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Street.  SW., 

Washington,  DC  20460. 
CaUfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Placer  County  Air  Pollution  Control 

District,  11464  B  Avenue,  Auburn,  CA 

95603. 
Ventura  County  Air  Pollution  Control " 

District.  Rule  Development  Section, 

669  County  Square  CWve,  Ventura. 

CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Enviromnental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1191. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  28, 1994,  in  59  FR 
60750,  and  on  April  24, 1995,  in  60  FR 
20066,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
Placer  County  Air  Pollution  Control 
District's  (PCAPCD)  Rule  250, 
"Stationary  Gas  Turbines,"  and  Ventiua 
County  Air  Pollution  Control  District's 
(VCAPCD)  Rule  74.9,  "Stationary 
Internal  Combustion  Engines,"  and  Rule 
74.15.1,  "Boilers,  Steam  Generators,  and 
Process  Heaters"  (the  NPRMs).  The 
PCAPCD  adopted  Rule  250  on  October 
17,  1994,  and  the  VCAPCD  adopted 
Rule  74.15.1  on  May  11,  1993,  and  Rule 
74.9  on  December  21, 1993.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (ARB)  to  EPA  on  ^ 

November  18,  1993  (Rule  74.15.1). 
March  29. 1994  (Rule  74.9),  and  October 
19,  1994  (Rule  250).  These  rules  were 
adopted  as  part  of  Placer  and  Ventura 
Counties'  efforts  to  achieve  the  National 
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Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
Section  182(f)  NOx  RACT  requirements 
of  the  Clean  Air  Act  (CAA).  A  detailed 
discussion  of  the  background  for  the 
rules  and  nonattainment  areas  is 
provided  in  the  NPRMs  cited  above. 

EPA  has  evaluated  the  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  dociunents  referenced  in  the 
NPRMs  cited  above.  EPA  has  found  that 
the  rules  meet  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rules'  provisions  and  evaluations 
has  been  provided  in  the  NPRMs  and  in 
the  technical  support  documents 
(TSDs),  dated  March  3. 1994  (Rule 
74.15.1),  November  28, 1994  (Rule  250), 
and  December  5, 1994  (Rule  74.9), 
which  are  available  at  EPA's  Region  IX 
office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  NPRMs.  EPA  received 
no  comments  on  PCAPCD's  Rule  250 
and  VCAPCD's  Rules  74.9  and  74.15.1. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittals  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  1 10(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SEP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
NOx  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Unfunded  Mandates' 

Under  Sectfons  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 


Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Qean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
milUon  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Regulatory  Process 

The  OMB  has  exempted  this  action 
from  review  imder  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  21, 1995. 
John  Wise, 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(A)(3), 
(c)(196)(i)(B),  and  (c)(202)(i)(E)  to  read 
as  follows: 

§52.220    Identification  of  plan. 


(c) 

(194) 
(i)* 
(A) 

(3)  Rule  74.15.1,  adopted  on  May  11, 
1993. 


*   *   * 
•   •   * 


(196)*   *   * 

(i)*   *   * 

(B)  Ventiua  County  Air  Pollution 
Control  District. 

(1)  Rule  74.9,  adopted  on  December 
21, 1993. 

*  *        *        *        » 

(202)  *   *   • 

(i)'   *   * 

(E)  Placer  County  Air  Pollution 
Control  District. 

(1)  Rule  250,  adopted  on  October  17, 
1994. 

*  »        *        •        * 

[PR  Doc.  95-20800  Filed  8-22-95;  8:45  am] 
SaiMQ  CODE  66M-60-P 


40  CFR  Part  52 

[VA12-1-6863a.  VA2a-1-6997a;  FRL-6262- 
8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia 
(Approval  of  Miscellaneous  Revisions) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  These  revisions  incorporate 
changes  adopted  by  Virginia  in  1989 
and  1993  into  the  federally  enforceable 
Virginia  SEP.  The  intended  effect  of  this 
action  is  to  revise  the  federally- 
approved  SIP  to  reflect  the  current  State 
requirements.  This  action  is  being  taken 
imder  section  110  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective 
October  23,  1995  unless  adverse  or 
critical  comments  are  submitted  before 
September  22,  1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
and  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  597-1325. 
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SUPPLEMENTARY  INFORMATION:  in  1989 
and  in  1993,  the  Commonwealth  of 
Virginia  submitted  a  series  of 
amendments  to  its  Regulations  for  the 
Control  and  Abatement  of  Air  Pollution 
as  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  These  SIP 
refvision  submittals  are  described  below. 

I.  SIP  Revision  Submittal— April  12, 
1989 

On  April  12, 1989.  the 
Commonwealth  of  Virginia  submitted  a 
series  of  administrative  revisions  to  its 
Regulations  to  the  Control  and 
Abatement  of  Air  Pollution  and 
requested  that  they  be  reviewed  and 
approved  as  revisions  of  the  Virginia 
State  Implementation  Plan  (SIP). 
Virginia  has  amended  the  provisions  of 
Parts  I,  IV,  and  VIII  by  1)  revising  the 
format  of  terms  and  definitions;  and  2) 
incorporating  by  reference  certain 
governmental,  scientific,  and  technical 
documents.  Virginia  has  also  added  an 
Appendix  M  (Documents  Incorporated 
by  Reference)  to  its  air  pollution  contro' 
regulations. 

Virginia  has  certified  that  public 
hearings  were  held  on  May  5,  1986  for 
all  of  the  above  revisions  in  accordance 
with  40  CFR  Section  51.102.  The  public 
hearing  locations  were  Abingdon, 
Roanoke,  Lynchburg,  Richmond, 
Virginia  Beach,  and  Springfield. 

Description  of  Revisions 

The  revised  Virginia  regulations  are 
described  below: 

All  Parts 

For  Specific  terms  being  defined — 

1.  The  general  format  is  changed  from 
all  <:»pital  letters  to  the  first  letter  of  the 
term  being  capitalized. 

2.  Quotation  marks  ("  ")  are  used  at 
the  beginning  and  end  of  the  term 
defined. 

3.  The  word  "means"  is  added  after 
the  term. 

4.  The  definition  has  been  revised  to 
cite  an  updated  or  revised  reference 
document  hsted  in  Appendix  M. 

Unless  stated  otherwise,  all 
definitions  and  terms  listed  below  are 
revised  in  accordance  with  the  revised 
format  stated  above. 

Part  I — Definitions 

Reference  Method,  Reid  Vapor 
Pressiue,  Stationary  Source,  True  Vapor 
Pressiu«,  Vapor  Pressure. 

Part  IV — Emission  Standards  and 
Existing  Sources 

Rule  4-5    (Synthesized  Pharmaceutical 
Products  Manufactiu-ing  Operations) 

Section  12O-08-0502C.— Definitions 
of:  condenser,  production  equipment 


exhaust  system,  reactor,  synthesized 
pharmaceutical  products 
manufacturing. 

Section  120-04-0504C.3.b.  (Control 
Technology  Guidelines) — Change  in 
reference  method  from  "state  or  local 
fire  codes,  or  the  National  Fire 
Prevention  Association  guidelines"  to 
National  Fire  Prevention  Association 
(NFPA)  Standards  385.  Standard  for 
Tank  Vehicles  for  Flammable  and 
Combustible  Liquids,  NFPA  30, 
Flammable  and  Combustible  Liquids 
Code;  NFPA  30A,  Automotive  and 
Marine  Service  Station  Code;  cross- 
leference  to  Appendix  M. 

Rule  4-21     (Sulfuric  Acid  Production 
Units) 

Section  120-04-2102C.— Definitions 
of  "sulfuric  acid  mist"  and  "sulfuric 
acid  production  unit". 

Section  120-04-21  lOE. 
(Monitoring) — Virginia  has  revised  the 
citation  of  the  technical  document  used 
to  establish  conversion  factors  for  the 
purpose  of  converting  momtoring  data 
into  the  units  of  the  applicable  sulfur 
dioxide  (SO2)  standard.  For  Publication 
999-AP-13,  the  words  "National  Air 
Pollution  Control  Administration"  has 
been  replaced  with  "Atmospheric 
Emissions  form  Sulfuric  Acid 
Manufacturing  Processes,'  Public  Health 
Service."  The  conversion  factor  itself 
remains  unchanged. 

Rule  4-34     (Miscellaneous  Metal  Parts 
and  Products  Coating  Application 
Systems) 

Section  120-04-3402C.— Definitions 
of:  Application  area.  Carbon  adsorption 
system,  Coating  applicator,  Extreme 
environmental  conditions,  Flashoff  area, 
Miscellaneous  metal  parts  and  products, 
Major  groups. 

Rule  4-37    (Emission  Standards  for 
Petroleum  Liquid  Storage  and  Transfer 
Operations) 

Section  120-O4-3702C.— Definitions 
of:  Bulk  gasoline  plant.  Bulk  gasoline 
terminal.  Condensate,  External  floating 
roof.  Gasoline,  Gasoline  dispensing 
facility.  Internal  Floating  Roof,  Liquid- 
mounted,  Petroleum  liquids,  Petroleiun 
refinery.  Submerged  fill  pipe,  vapor- 
mounted.  Vapor  tight.  Waxy,  heavy 
pour  crude  oil. 

Section  120-04-3704C.2.b.  (Control 
Technology  Guidelines) — Change  in 
reference  method  from  "state  or  local 
fire  codes,  or  the  National  Fire        — 
Prevention  Association  guidelines"  to 
National  Fire  Prevention  Association 
(NFPA)  Standards  385,  Standard  for 
Tank  Vehicles  for  Flammable  and 
Combustible  Liquids,  NFPA  30, 
Flammable  and  Combustible  Liquids 


Code;  NFPA  30A,  Automotive  and 
Marine  Service  Station  Code;  cross- 
reference  to  Appendix  M. 

Rule  4—41     (Emission  Standards  for 
Mobile  Sources) 

Section  1 20-04-4 102C.— Definitions 
of:  Mobile  source.  Motor  vehicle. 

Section  120-04-4105B.2.  (Export/ 
Import  of  Motor  Vehicles)  Addition  of 
citations  of  Federal  requirements  (e.g., 
19  CFR  Part  12.  40  CFR  Part  86). 

Note:  Virginia  had  also  submitted  revisions 
to  other  definitions  as  part  of  their  April  12. 
1989  submittal.  However,  these  definitions 
were  further  revised  by  Virginia  and 
submitted  as  a  SIP  revision  request  on  May 
10, 1991.  EPA  approved  these  revised  terms 
as  revisions  to  the  Virginia  SIP,  and 
incorporated  them  by  reference  in  their 
entirety  into  the  Virginia  SIP  at  40  CFR 
Section  52.2420(c)(99).  Therefore.  EPA  will 
not  review  the  revisions  to  these  definitions 
as  part  of  this  submittal  action.  The  affected 
definitions  are: 

Section  12(M)4-3402C.— Definitions  of 
"Clear  Coating,"  "Coating  application 
system,"  "Extreme  performance  coatings." 
and  "Oven." 

Section  12O-O4-3702C.— Definitions  of 
"Crude  oil"  and  "Custody  transfer." 

Part  VIII— Permits 

Section  120-08-01     (Permits — New  and 
Modified  Stationary  Sources) — 

Section  1 20-08-01 B3.— Terms 
defined:  Allowable  emissions.  Begin 
actual  construction.  Commence, 
Construction,  Emissions  units.  Federally 
enforceable.  Fixed  capital  cost.  Major 
modification.  Major  stationary  source, 
Modification,  Modified  source. 
Necessary  preconstruction  approvals  or 
permits.  New  source.  Potential  to  emit. 
Public  comment  period.  Reactivation, 
Reconstruction,  Secondary  emissions. 
State  enforceable,  Stationaiy  source. 
Uncontrolled  emission  rate. 

Section  120-08-0lC.4.d.  (General)— 
reference  to  good  engineering  practice 
(GEP)  stack  height  definitions. 

Section  120-08-03  (Permits — Major 
Stationary  Sources  and  Major 
Modification  Locating  in  Nonattainment 
Areas) 

Section  12O-08-O3B.3.  Terms 
defined: 

1.  All  terms — ^the  word  "means"  is 
added  after  the  term. 

2.  Definition  of  "Building,  structure, 
or  facility" — Reference  to  publications 
which  help  define  the  expression 
"Major  Group"  are  moved  from  the 
paragraph  defining  this  term  to 
Appendix  M. 

Section  120-08-03N.7.  (Offsets)  The 
reference  to  Section  IV.D  of  Appendix  S 
in  40  CFR  Part  51  is  reworded.  This 
revision  is  considered  to  be  a  format 
change  and  not  a  substantive  change. 
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Appendix  M  (Added) 

Appendix  M  lists  all  State  and 
Federal  requirements  (both  statutory 
and  regulatory),  as  well  as  specific 
technical  and  scientific  reference 
dociunents  which  Virginia  incorporates 
by  reference  into  its  air  pollution 
control  regulations.  The  scientific  and 
technical  document  consists  of  the 
following: 

1.  Standard  Industrial  Classification 
Manual,  1972,  as  amended  by  the  1977 
supplement  (U.S.  Government  Printing 
Office  stock  niunbers  4101-006  and 
003-005-00176-0,  respectively. 

2.  The  following  documents  issued  by 
the  American  Society  for  Testing  and 
Materials  (ASTM):  "1985  Annual  Book 
of  ASTM  Standards,"  Section  5,  Volume 
05.01,  Test  Methods  0323-62,  D97-66. 

3.  American  Petroleum  Institute  (API) 
Document  2517,  (February  1980). 

4.  National  Fire  Prevention 
Association  (NFPA)  Documents  385 
(1985  Edition),  30  and  30A  (1984 
Edition). 

5.  Publication  999-AP-13,  the  words 
"National  Air  Pollution  Control 
Administration"  has  been  replaced  with 
"Atmospheric  Emissions  form  Sulfuric 
Acid  Manufacturing  Processes,'  Public 
Health  Service." 

n.  SIP  Revision  Submittal — February 
12, 1993 

On  February  12, 1993,  The 
Commonwealth  of  Virginia  submitted 
administrative  amendments  to  its 
Regulations  to  the  Control  and 
Abatement  of  Air  Pollution  and 
requested  that  they  be  reviewed  and 
approved  as  revisions  of  the  Virginia 
State  Implementation  Plan  (SIP). 
Virginia  has  revised  Appendix  M 
(Documents  Incorporated  by  Reference), 
Sections  n.A.  throu^  lI.E.  and  II.G.  to 
reflect  all  changes  made  in  the 
documents  referenced  therein  through 
July  1, 1991.  Virginia  certified  that 
pubhc  hearings  were  held  on  July  1, 
1992  in  Abingdon,  Roanoke,  Ljmchburg, 
Fredericksburg,  Richmond,  Chesapeake, 
and  Springfield,  in  accordance  with  40 
C.F.R.  Section  51.102. 

Evaluation  of  State  Submittals 

The  amendments  submitted  by 
Virginia  in  its  April  12, 1989  SIP 
revision  request  are  administrative  in 
nature  and  do  not  revise  any  emission 
standards  or  exemption  levels. 
Therefore,  these  SIP  revisions  will  have 
no  adverse  impact  on  the  NAAQS.  The 
dociunents  listed  above  are  widely 
circulated  and  almost  universally 
endorsed  within  the  regulatory  and 
regulated  commimity.  Therefore,  EPA 
finds  the  references  to  these  docimients 


acceptable  as  a  SIP  revision.  EPA's 
evaluation  of  the  revisions  to  Part  VIE 
(Permits)  are  limited  to  the 
administrative  revisions  described 
above.  Since  April  1989,  the 
Commonwealth  of  Virginia  has 
submitted  numerous  substantive 
revisions  to  the  provisions  of  Part  Vni. 
EPA's  review  and  evaluation  of  these 
substantive  revisions  will  be  addressed 
in  a  separate  rulemaking  action. 

The  dociunents  submitted  by  Virginia 
on  April  12, 1989  and  February  12, 
1993,  and  listed  in  Appendix  M,  consist 
of  Federal  regulations  codified  in  the 
Code  of  Federal  Regulations  (CFR), 
widely  circulated  government 
documents,  and  widely  circulated 
scientific  and  technical  documents.  Any 
requirement  contained  in  the  CFR  is 
already  federally  enforceable. 

Cross-references  to  Appendix  M  are 
foimd  in  various  sections  of  Part  V  (New 
and  Modified  Sources)  of  Virginia's  air 
pollution  control  regulations.  In  tmn, 
Part  V  is  cross-referenced  in  provisions 
of  Part  Vin  which  are  part  of  the  SIP, 
and  therefore  federally  enforceable. 
EPA's  approval  of  Appendix  M  would 
allow  the  Agency  to  ensure  that  New 
So\ut»  Performance  Standards 
requirements  codified  at  40  CFR  part  60 
are  being  appUed  to  the  applicable  new 
and  modified  sources. 

Because  40  CFR  part  60  is  already  a 
Federal  regulation,  EPA  cannot  approve 
the  text  found  in  Appendix  M  through 
the  incorporation  by  reference  (IBR) 
procedures  established  at  1  C.F.R.  Part 
51,  (the  mechanism  used  for  . 
incorporating  State  regulations  into 
federally  enforceable  regulations). 
Where  conflicts  exist  between  the  most 
current  provisions  of  40  CFR  part  60 
and  those  which  existed  as  of  July  1. 
1991,  EPA  Mrill  apply  the  most  ciurent 
provisions  of  40  CFR  part  60. 

Virginia  did  not  submit,  as  part  of  the 
SIP  revision  request,  actual  copies  of  the 
scientific  and  technical  documents 
cross-referenced  in  Parts  I,  TV  and  VIE. 
Therefore,  EPA  considers  the  IBR 
process  to  be  inappropriate  for 
incorporating  the  text  of  Appendix  M 
into  the  SIP.  However,  these  documents 
fisted  in  Appendix  M  are  widely 
available,  and  can  be  easily  obtained 
fi'om  libraries,  professional  societies 
such  as  ASTM,  the  National  Technical 
Information  Service  (NTIS),  and  the 
Government  Printing  Office  (GPO). 
Therefore,  EPA  has  determined  that  the 
dociunents  listed  in  Appendix  M  are  to 
be  considered  as  part  of  the  federally- 
enforceable  SIP.  EPA's  approval  action 
is  confined  to  Sections  II.A.  through 
n.E.  and  Section  II.G.  of  Appendix  M, 
which  lists  the  specific  documents  to  be 
cited  in  the  federally  enforceable 


Virginia  SIP.  The  remainder  of 
Appendix  M  contains  text  which 
pertains  to  internal  State  administrative 
processes  and  control  of  hazardous 
materials,  neither  of  which  is  governed 
by  the  SEP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontrovereial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  published  elsewhere  in  this 
Federal  Register,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  23, 1995 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  October  23, 1995. 

Final  Action 

EPA  is  approving  the  revisions  to 
Parts  I,  rv  and  Vin,  and  the  addition  of 
Appendix  M  submitted  by  Virginia  on 
April  12, 1989  as  a  revision  to  the 
Virginia  SIP.  EPA  is  also  approving  the 
additional  revisions  to  Appendix  M 
submitted  on  February  12, 1993  as  a 
revision  to  the  Virginia  SEP. 
Accordingly,  40  CFR  52.2420 
(Identification  of  Plan)  is  revised  to 
reflect  EPA's  approval  of  the  revisions 
to  Parts  I.  IV,  and  VUI.  and  40  CFR 
52.2423  (Approval  status)  is  revised  by 
adding  subsections  (m)  and  (n)  to  reflect 
EPA's  approval  of  Virginia's  Appendix 
M,  Sections  II.A.  through  lI.E.  and  II.G. 
into  the  SIP  regulations. 

The  Agency  nas  reviewed  Virginia's 
April  12, 1989  submittal  for  revision  of 
the  Federally-approved  State 
implementation  plan  for  conformance 
with  the  provisions  of  the  1990 
amendments  enacted  on  November  15, 
1990.  The  Agency  has  determined  that 
this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  pf 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
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revision  to  the  state  implementation 

filan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
isimply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impadt  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
{includes  a  Federal  mandate  that  may 
[result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 


Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi-om  this 
action. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  23, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  miscellaneous  administrative 
revisions  to  the  Virginia  SIP  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 

Dated:  July  6,  1995. 
W.T.  Wisniewski, 

Acting  Regional  Administrator,  Region  in. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§  52.2420    Identification  of  plan. 

***** 

(c)  *  *  * 

(105)  Revisions  to  the  Virginia 
Regulations  For  the  Control  and 
Abatement  of  Air  Pollution  submitted 
on  April  12, 1989  by  the  Virginia 
Department  of  Air  Pollution  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Virginia 
Department  of  Air  Pollution  Control 
dated  April  12,  1989  submitting  a 
revision  to  the  Virginia  State 
Implementation  Plan. 

(B)  The  following  provisions  of  the 
Virginia  regulations,  effective  October  1, 
1986. 

(J)  Part  I  Definitions.  Section  1.02 
(Definitions  of  "Reference  method," 
"Reid  vapor  pressure,"  "Stationary 


source,"  "True  vapor  pressure"  and 
"Vapor  pressure"). 

(2)  Part  IV  Emission  Standards  from 
Existing  Sources. 

Rule  4-5,  Sections  12O-08-0502C. 
(Definitions  of  "Condenser,"  "Production 
equipment  exhaust  system,"  "Reactor"  and 
"Synthesized  phannaceutical  products 
manufacturing")  and  120-04-0504C.3.b. 
(Control  Technology  Guidelines) 

Rule  4-21,  Sections  1 20-04-2 102C. 
(Definitions  of  "Sulfuric  acid  mist"  and 
"Sulfuric  acid  production  unit")  and  120- 
04-21  IDE.  (Monitoring) 

Rule  4-34,  Section  120-04-3402C. 
(Definitions  of  "Application  area,"  "Carbon 
adsorption  system,"  "Coating  applicator," 
"Extreme  environmental  conditions," 
"Flashoff  area,"  "Miscellaneous  metal  parts 
and  products"  and  "Major  groups") 

Rule  4-37,  Sections  12O-O4-3702C. 
(Definitions  of  "Bulk  gasoline  plant,"  "Bulk 
gasoline  terminal,"  "Condensate,"  "External 
floating  roof,"  "Gasoline,"  "Gasoline 
dispensing  facility."  "Internal  floating  roof," 
"Liquid-mounted,"  "Petroleum  liquids," 
"Petroleum  refinery,"  "Submerged  fill  pipe," 
"vapor-mounted,"  "Vapor  tight"  and  "Waxy, 
heavy  pour  crude  oil")  and  120-04- 
3704C.2.b  (Control  Technology  Guidelines] 

Rule  4-41,  Sections  120-04-4102C. 
(Definitions  of  "Mobile  source"  and  "Motor 
vehicle")  and  120-04-41058.2.  (Export/ 
Import  of  Motor  Vehicles) 

(3)  Part  VIII  Permits. 

Section  120-08-01  (Permits — New  and 
Modified  Stationary  Sources),  subsections 
120-08-01B3.  (definitions  of  "Allowable 
emissions,"  "Begin  actual  construction," 
"Commence,"  "Construction,"  "Emissions 
units,"  "Federally  enforceable,"  "Fixed 
capital  cost,"  "Major  modification,"  "Major 
stationary  source,"  "Modification," 
"Modified  source,"  "Necessary 
preconstruction  approvals  or  permits,"  "New 
source,"  "Potential  to  emit,"  "Public 
comment  period,"  "Reactivation," 
"Reconstruction."  "Secondary  emissions," 
"State  enforceable,"  "Stationary  source"  and 
"Uncontrolled  emission  rate")  and  120-08- 
0lC.4.d.  (General) 

Section  120-08-03  (Permits — Major 
Stationary  Sources  and  Major  Modifications 
Locating  in  Nonattainment  Areas), 
subsections  120-08-03B.3.  (all  terras)  and 
120-08-03N.7.  (Offsets) 

(ii)  Additional  material. 

(A)  Remainder  of  February  12, 1989 
State  submittal  pertaining  to  the  revised 
provisions  of  Parts  I,  IV  and  VIII. 

3.  Section  52.2423  is  amended  by 
adding  paragraphs  (m)  and  (n)  to  read  as 
follows: 

§  52.2423    Approval  status. 

***** 

(m)  EPA  approves  as  part  of  the 
Virginia  State  Implementation  Plan  the 
documents  listed  in  Appendix  M, 
Sections  II.A.  through  II. E  and  Section 
II.G.  of  the  Virginia  Regulations  for  the 
Control  and  Abatement  of  Air  Pollution 
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submitted  by  the  Virginia  Department  of 
Air  Pollution  Control  on  April  12. 1989. 

(n)  EPA  approves  as  part  of  the 
Virginia  State  Implementation  Plan  the 
revised  references  to  the  documents 
listed  in  Appendix  M,  Sections  U.A.  and 
n.B.  of  the  Virginia  Regulations  for  the  . 
Control  and  Abatement  of  Air  Pollution 
submitted  by  the  Virginia  Department  of 
Air  Pollution  Control  on  February  12, 
1993. 

(PR  Doc.  95-20799  Filed  8-22-95;  8:45  am) 

BILUNOCOOe  8S60-90-P 


40  CFR  Part  180 
[PP-8F3662/R1176;  FRL-417a-2] 
RIN  2070-AB78 

Urea;  Exemption  From  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  document  establishes  a 
permanent  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  firost  protectant  urea  in  or  on 
various  agricultural  commodities. 
Unocal  Corp.  requested  this  regulation 
piusuant  to  the  Federal  Food,  Drug  and 
Cosmetic  Act. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  23, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  8F3662/ 
R1176],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 


objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
bearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  8F3662/R1176). 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2, 1921  Jefferson  Davis 
Hm^.,  Arlington.  VA  22202,  (703)-308- 
8323;  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  12, 1988  (53 
FR  39784),  which  announced  that  the 
Unocal  Corp.,  3960  Industrial  Blvd., 
Suite  600-B,  West  Sacramento,  CA 
95691,  had  submitted  pesticide  petition 
(PP)  8F3662  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  establish  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
frost  protectant  urea  in  or  on  all  raw 
agricultural  products.  The  proposed 
exemption  was  subsequently  editorially 
amended  to  specify  the  following  crops 
on  the  label  of  the  product  proposed  for 
registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended:  alfalfa,  almonds, 
apples,  apricots,  artichokes,  asparagus, 
avocados,  beans,  bell  peppefs, 
blackberries,  blueberries,  broccoli, 
brussles  sprouts,  boysenberries. 
caneberries,  canola.  cantaloupe,  carrots, 
cauliflower,  casaba,  celery,  cherries, 
chili  peppers,  Chinese  cabbage  (bok 
choy,  napa).  cooking  peppers,  com, 
cotton,  Crenshaw,  cucumbers,  figs, 
grapefruit,  grapes,  honeydew  melon, 
hops,  kiwifruit,  kohlrabi,  lemons, 
lentils,  lettuce,  limes,  macadamia  nuts, 
musk  melon,  nectarines,  olives,  onions, 
oranges,  peaches,  pears,  peanuts,  peas, 
persian  melon,  pistachios,  plums, 
potatoes,  pumpkin,  prunes,  radish, 
raspberries,  rice,  safflower,  sorghum, 
spinach,  spinach  (New  Zealand),  squash 
(winter  and  siunmer),  strawberries. 


sugar  beets,  sunflower,  sweet  pepper, 
table  beets,  tangerines,  tomatoes, 
walnuts,  watermelon,  and  zucchini. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  toxicological  data  considered  in 
support  of  the  exemption  from  the 
requirement  of  a  tolerance  include  an 
acute  oral  toxicity  study  in  the  rat,  an 
acute  dermal  toxicity  study  in  the 
rabbit,  an  acute  inhalation  toxicity  study 
in  the  rat,  a  primary  eye  irritation  study 
in  the  rabbit,  a  primary  dermal  irritation 
study  in  rabbits,  and  a  dermal 
sensitization  study  in  the  guinea  pig. 
These  studies  were  performed  on  the 
end-use  product,  "Enfrost,"  with  42.9- 
percent  urea.  A  review  of  these  studies 
indicates  that  the  frost  protectant  has  a 
low  toxicity  to  animals  when 
administered  via  the  ofal,  dermal,  or 
inhalation  routes  of  exposure  (Toxicity 
Categories  III  and  IV).  The  active 
ingredient,  urea,  has  GRAS  (Generally 
Recognized  as  Safe)  status  as  a  direct 
food  additive  under  title  21  of  the  Code 
of  Federal  Regulations  (CFR)  under  40 
CFR  184.1923.  Urea  is  exempt  from  the 
requirement  of  a  tolerance  under  40  CFR 
180.1001(c)  as  an  inert  ingredient  in 
formulations  applied  to  growing  crops 
or  crops  after  harvest.  The  amount  to  be 
used  is  similar  to  that  permitted  for  the 
inert  ingredient  use.  Urea  is  a  normal 
constituent  of  animal  tissues  and  body 
fluid.  Humans  excrete  about  25  grams 
per  day  in  the  urine.  Urea  is  a  naturally 
occurring  crop/plant  constituent. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition.  No  enforcement  actions  are 
expected.  Therefore,  the  requirement  for 
an  analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request. 

Urea  is  considered  useful  for  the 
purpose  for  which  the  exemption  from 
the  requirement  of  a  tolerance  is  sought. 
There  are  no  regulatory  actions  pending 
against  the  registration  of  lu^a.  Based  on 
the  information  considered,  the  Agency 
concludes  that  establishment  of  a 
tolerance  is  not  necessary  to  protect  the 
public  health,  and  therefore,  the 
exemption  from  the  requirement  of  a 
tolerance  is  established  as  set  forth 
below. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 
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Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
Statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
8F3662/R1176]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
l|)elow).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
Include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
^quests,  identified  by  the  document 
(fcontrol  number  [PP  8F3662/R1176]. 
(nay  be  submitted  to  the  Hearing  Clerk 
^1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 


Washington.  DC  20460. 


A  copy  of  electronic  objections  and 
Rearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamai  1. epa.gov 


A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  thfe  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  sefious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
■  grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  Ifegal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
mimber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  I-ederal  Register  of  May  4, 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  4,  1995. 

Allen  Jennings, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  adding  new 
§  180.1117,  to  read  as  follows: 

§180.1117    Urea;  exemption  from  the 
requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  frost  protectant  urea  in  or  on  the 
following  raw  agricultural  commodities 
when  used  before  harvest  in  the 
production  of:  alfalfa,  almonds,  apples, 
apricots,  artichokes,  asparagus, 
avocados,  beans,  bell  peppers, 
blackb",rries,  blueberries,  broccoli, 
brussels  sprouts,  boysenberries. 
caneberries,  canola,  cantaloupes, 
carrots,  cauliflower,  casaba,  celery, 
cherries,  chili  peppers.  Chinese  cabbage 
(bok  choy,  napa),  cooking  peppers,  corn, 
cotton,  Crenshaw,  cucumbers,  figs, 
grapefruit,  grapes,  honeydew  melon, 
hops,  kiwifruit,  kohlrabi,  lemons, 
lentils,  lettuce,  limes,  macadamia  nuts, 
musk  melon,  nectarines,  olives,  onions, 
oranges,  peaches,  pears,  peanuts,  peas, 
persian  melon,  pi.stachios,  plums, 
potatoes,  pumpkin,  prunes,  radish, 
raspberries,  rice,  safflower.  sorghum, 
spinach,  spinach  (Ne^v  Zealand},  squasU 
(winter  and  summer),  strawberries, 
sugar  beets,  sunflower,  sweet  pepper, 
table  beets,  tangerines,  tomatoes, 
walnuts,  watermelon,  and  zucchini. 

(FR  Doc  90-20888  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  387 
[Docket  No.  R-1 57] 
RIN  213a-AB18 

Utilization  and  Disposal  of  Surplus 
Federal  Real  Property  for  Development 
or  Operation  of  a  Port  Facility; 
Correction 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
technical  correction  to  a  final  rule 
pubUshed  on  Augiist  16, 1995 
concerning  the  tertns,  reservations, 
restrictions,  and  conditions  under 
which  the  Secretary  of  Transportation 
will  convey  surplus  Federal  real 
property  and  related  personal  property 
to  public  entities  for  use  in  the 
development  or  operation  of  a  port 
fecility. 

EFFECTIVE  DATE:  August  16, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  R.  Carman  (202)  366-4357. 
SUPPt.EMENTARY  INFORMATION:  Beginning 
on  page  42466  in  the  issue  of  August  16, 
1995,  the  Maritime  Administration 
published  a  final  rule  adding  a  new  part 
387.  However,  in  the  table  of  contents 
for  the  part  on  page  42467,  in  the 
second  column,  and  in  the  section 
headings  of  the  sections  on  pages  42467 
through  42469,  the  new  sections  were 
incorrectly  designated  as  §§  12.1 
through  §§  12.6.  These  section  niunbers 
are  corrected  to  read  as  §§  387.1  through 
§§  387.6.  In  addition,  it  should  be  noted 
that  the  new  part  387  is  added  to 
Subchapter  J — Miscellaneous,  of  Titie 
46  CFR  chapter  II. 

By  Order  of  the  Maritime  AdmiBistiator. 

Dated:  August  17, 1995. 
Joel  Richard, 

Secretary,  Maritime  Administration. 
(PR  Doc.  95-20870  Filed  8-22-95;  8:45  am) 

BIUJNG  COOE  4M0-81-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  92-235,  FCC  95-255] 

Private  Land  Mobile  Radio  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  Clarification. 


summary:  On  June  15, 1995,  the 
Commission  adopted  a  Report  and 
Order  which  resolves  many  of  the 
technical  issues  which  have  inhibited 
private  land  mobile  radio  (PLMR)  users 
firom  employing  the  most  spectrally- 
efficient  technologies.  This  Public 
Notice  clarifies  the  June  15, 1995, 
Report  and  Order  so  that  license 
applications  requesting  power  in  excess 
of  that  now  permitted  on  the  offsets 
(e.g.,  2  watts  output  power  in  all 
services  except  the  Special  Industrial 
Radio  Service,  where  entities  may  be 
licensed  for  an  effective  radiated  power 
of  up  to  100  watts)  will  not  be  accepted 
for  filing  until  issues  are  resolved 
relative  to  the  consolidation  of  radio 
services  and/or  the  designation  of 
dedicated  channels  in  the  450-470  MHz 
band  for  low  power  use.  Upon  the 
resolution  of  these  issues,  the 
Commission  will  notify  the  public  as  to 
the  lifting  of  the  freeze. 
EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Rubin  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680. 

SUPPI.EMENTARY  INFORMATION:  On  June 
15, 1995,  the  Commission  adopted  a 
fleporf  and  Order,  PR  Docket  No.  92- 
235,  FCC  95-255  60  FR  37152,  July  19, 
1995  to  promote  more  efficient  use  of 
the  private  land  mobile  radio  (PLMR) 
spectr\mi  below  800  MHz.  The 
Commission  formulated  a  narrowband 
channel  plan  in  order  to  promote 
spectrum  efficiency.  Under  the  new 
plan,  channels  in  the  450-470  MHz 
band  available  under  former  §  90.267  of 
the  Commission's  rules,  47  CFR  90.267, 
that  are  12.5  kHz  removed  from 
regularly-assignable  channels  and 
reserved  for  low  power  operation  ("12.5 
kHz  offset  channels")  can  be  assigned 
for  high  power  operation.  The 
Commission  recognized,  however,  that 
there  still  is  a  need  for  low  power 
channels.  It  stated  that  frequency 
coordinators,  as  part  of  the  coordination 
transition  plan,  could  designate  specific 
channels  for  low  power  use.  A  key  part 
of  the  frequency  coordination  plan  is 
the  consolidation  of  the  twenty  PLMR 
services.  The  Commission  provided  the 
PLMR  community  three  months  to 
negotiate  and  submit  a  consensus  plan 
for  consolidation. 

Hewlett-Packard  Company  (HP) 
submitted  a  letter  on  July  25, 1995,  to 
the  Chief  of  the  Private  Wireless 
Division,  requesting  that,  in  hght  of  the 
August  18, 1995,  effective  date  of  the 
new  rules,  the  Commission  protect 
ciurent  operations  on  these  12.5  kHz 
offset  channels  imtil  the  underlying 
issues  regarding  frequency  coordination 


rnd  the  establishment  of  dedicated 
cnannels  in  the  450-470  MHz  band  for 
low  power  use  are  addressed.  HP  stated 
that  hospitals  use  tens  of  thousands  of 
HP  telemetry  devices  operating  on  the 
12.5  kHz  offsets  to  monitor 
electrocardiographs  and  other  critical 
information  on  the  status  of  cardiac 
patients.  HP  explained  that  these 
telemetry  units  play  an  important  role 
in  allowing  cardiac  patients  to  become 
ambulatory  within  limited  proximity  to 
the  treating  hospital,  thereby  facilitating 
recovery  and  reducing  inpatient  costs. 
HP  suggested  that  medical  telemetry 
and  high-powered  operations  cannot  co- 
exist on  these  12.5  kHz  offset  channels. 

The  Bureau  agrees  with  HP  that  a 
problem  could  develop  if  many 
applicants  Were  to  file  for  and  obtain 
high  powered  operation  on  these  offsets 
prior  to  coordinators  identifying  a  new 
location  for  low  power  operations. 
Therefore,  license  applications 
requesting  power  in  excess  of  that  now 
pennitted  on  the  offsets  [e.g.,  2  watts 
output  power  in  all  services  except  the 
Special  Industrial  Radio  Service,  where 
entities  may  be  licensed  for  an  effective 
radiated  power  of  up  to  100  watts)  will 
not  be  accepted  for  filing  until  issues  are 
resolved  relative  to  the  consolidation  of 
radio  services  eind/or  the  designation  of 
dedicated  channels  in  the  450-470  MHz 
band  for  low  power  use.  Upon  the 
resolution  of  these  issues,  the 
Commission  will  notify  the  public  as  to 
the  hfting  of  the  freeze. 

The  imposition  of  the  freeze  is 
procedural  in  natiu%  and,  therefore,  is 
not  subject  to  the  notice  and  comment 
and  effective  date  requirements  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(b)(3)(B)).  See  Neighborhood 
TV  Co.,  Inc.  V.  FCC,  742  F.2d  629  (D.C. 
Cir.  1984,  Buckeye  Cablevision,  Inc.  v. 
United  States.  438  F.  2d  948  (6th  Cir. 
1971),  and  Kesslerv.  FCC,  326  F.2d  673 
(D.C.  Cir.  1963).  Furthermore,  good 
cause  exists  for  non-compliance  with 
the  APA's  "notice  and  comment"  and 
"effective  date"  requirements  because  it 
would  be  impractical,  imnecessary,  and 
contrary  to  the  public  interest  if  the 
Commission  did  not  act  to  protect  the 
critical  operations  on  these  12.5  kHz 
offset  channels.  This  action  is  effective 
immediately. 

Federal  Communications  Commission. 

UVera  F.  ManhaU, 

Acting  Secretary. 

(FR  Doc.  95-20732  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  215 

[DFARS  Case  95-0701] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Award  (Interim) 

AQENCY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  interim  regulation. 

summary:  The  interim  rule  pubUsl^d  at 
60  FR  40106  on  August  7, 1995,  is 
corrected  to  reflect  removal  of  the 
subsections  within  the  removed  section 
on  production  special  tpoling  and 
production  special  test  equipment. 

EFFECTIVE  DATE:  August  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  MeUssa  D.  Rider,  DFARS  FASTA 
Implementation  Secretariat,  at  (703) 
614-1634.  Please  cite  DFARS  Case  95- 
D701. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  published  an 
interim  rule  amending  48  CFR  Parts 
206,  207,  215,  219,  and  252  on  August 
7, 1995,  at  60  FR  40106.  The 
amendment  to  Part  215  removed  and 
reserved  section  215.871,  but 
inadvertently  did  not  indicate  that 
subsections  215.871-1  through  215.871- 
5  are  also  removed.  This  correction 
removes  the  appropriate  subsections. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  215  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  215-CONTRACTING  BY 
NEGOTIATION 

215.871-1, 215.871-2, 215.871-3, 215.871-4, 
215871-6    [Removed] 

2.  Sections  215.871-1,  215.871-2, 
215.871-3,  215.871-4,  and  215.871-5 
are  removed. 

[FR  Doc.  95-20751  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Decision  on  Designation  of 
Critical  Habitat  for  the  Gulf  Sturgeon 

AGENCIES:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  and  Fish  and  Wildlife 
Service,  Interior. 

ACTION:  Notice  of  decision  on  critical 
habitat  designation. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS), 
collectively  the  Services,  annoimce  a 
decision  on  designation  of  critical 
habitat  for  the  Gulf  sturgeon  [Acipenser 
oxyrinchus  desotoi),  a  federally  listed 
threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Based  on  lack  of  benefit 
to  the  species,  the  Services  have 
determined  that  critical  habitat 
designation  is  not  prudent. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  August  18, 1995. 
ADDRESSES:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
Suite  310,  Jacksonville,  Florida  32216. 
The  administrative  record  supporting 
this  decision  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  M.  Bentzien  at  the  above 
address  or  telephone  904/232-2580. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Gulf  sturgeon  [Acipenser 
oxyrinchus  [=oxyrhynchus  desotoi),  also 
known  as  the  Gulf  of  Mexico  sturgeon, 
is  a  nearly  cylindrical  fish  with  an 
extended  snout,  ventral  mouth,  chin 
barbels,  and  with  the  upper  lobe  of  the 
tail  longer  than  the  lower.  Adults  range 
fitjm  1.8-2.4  meters  (6-8  feet)  in  length, 
with  adult  females  larger  than  males.  It 
is  a  subspecies  of  Atlantic  sturgeon, 
Acipenser  oxyrinchus  [=oxyrhynchus), 
and  is  distinguished  from  Acipenser 
oxyrinchus  oxyrinchus,  the  East  Coast 


subspecies,  by  its  longer  head,  pectoral 
fins,  and  spleen.  The  Gulf  sturgeon  is 
restricted  to  the  Gulf  of  Mexico  and  its 
drainages,  primarily  from  the 
Mississippi  River  to  the  Suwannee 
River,  including  the  States  of  Louisiana, 
Mississippi,  Alabama,  and  Florida. 
Sporadic  occmrences  are  knovra  as  far 
west  as  Texas  (Rio  Grande),  and  marine 
waters  in  Florida  south  to  Florida  Bay 
(Wooley  and  Crateau  1985,  Reynolds 
1993).  As  an  anadromous  species,  the 
Gulf  sturgeon  migrates  between  fresh 
and  salt  water.  For  discussion  of  the 
ecology,  life  history,  and  threats  to  this 
subspecies,  see  the  Services'  September 
30,  1991,  final  rule  Usting  the  Gulf 
sturgeon  as  a  threatened  species  (56  FR 
49653). 

Gilbert  (1992)  discovered  that  the 
specific  scientific  name  of  the  Atlantic 
sturgeon  had  been  ".  .  .  misspelled  for 
over  100  years  ..."  and  pointed  out 
that  it  should  be  oxyrinchus,  not  the 
previously  used  oxyrhynchus.  Both 
spellings  are  conjuncted  in  this 
proposed  rule  to  acknowledge  the 
correct  zoological  nomenclatxue  and 
avoid  confusion  with  previous  Federal 
documents  and  literature  references. 

Services'  involvement  with  the  Gulf 
sturgeon  began  with  monitoring  and 
other  studies  of  the  Apalachicola  River 
population  by  the  FWS  Panama  Qty, 
Florida,  Fisheries  Assistance  Office  in 
1979.  The  fish  was  included  as  a 
category  2  species  in  the  FWS  December 
30, 1982  (47  FR  58454)  and  September 
18, 1985  (50  FR  37958)  vertebrate 
review  notices  and  in  the  January  6, 
1989  (54  FR  554)  animal  notice  of 
review.  Category  2  designation  was 
given  to  those  species  for  which  listing 
as  threatened  or  endangered  is  possibly 
appropriate,  but  for  which  additional 
biological  information  is  needed  to 
support  a  proposed  rule.  In  1980,  the 
FWS  Jacksonville,  Florida  Office 
contracted  a  status  survey  report  on  the 
Gulf  sturgeon  (HoUowell  1980).  The 
report  concluded  that  the  fish  had  been 
reduced  to  a  small  population  due  to 
overfishing  and  habitat  loss.  In  1988,  the 
Panama  City,  Florida  Office  completed 
a  report  (Barkuloo  1988)  on  the 
conservation  status  of  the  Gulf  sturgeon, 
recommending  that  the  subspecies  be 
listed  as  a  threatened  species  pursuant 
to  the  Act. 

The  FWS  and  NMFS  jointly  proposed 
the  Gulf  sturgeon  for  listing  as  a 
threatened  species  on  May  2, 1990  (55 
FR  18357).  In  that  proposed  rule,  the 
Services  maintained  that  designation  of 
critical  habitat  was  "not  prudent"  due 
to  the  sturgeon's  broad  range  and  the 
lack  of  knowledge  of  specific  areas 
utilized  by  the  subspecies.  The  final 
rule  for  the  Gulf  sturgeon  was  published 
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on  September  30. 1991  (56  FR  49653). 
It  included  special  rules  promulgated 
under  section  4(d)  of  the  Act  for  a 
threatened  species,  allowing  taking  of 
Gulf  sturgeon  in  accordance  with 
applicable  state  laws,  for  educational 
and  scientific  purposes,  the 
enhancement  of  propagation  or  survival 
of  the  species,  zoological  exhibition, 
and  other  conservation  purposes.  The 
final  rule  found  that  criticai  habitat 
designation  "may  be  prudent  but  is  not 
now  determinable."  Further  comments 
on  the  critical  habitat  issue  were 
solicited  fitjm  all  interested  parties 
following  listing.  A  final  decision  on 
designation  of  critical  habitat  was  to 
have  been  made  by  May  2, 1992. 

On  August  11, 1994,  the  Sierra  Club 
Legal  Defense  Fund,  Inc.  (Fimd),  on 
behalf  of  the  Orleans  Audubon  Society 
and  Florida  Wildlife  Federation,  gave 
written  notice  of  their  intent  to  file  suit 
against  the  Department  of  the  Interior 
for  failure  to  designate  critical  habitat 
for  the  Gulf  stiugeon  within  the 
statutory  time  limits  established  under 
the  Act.  The  Fund  filed  suit  (Orleans 
Audubon  Society  vs  Babbitt,  Qv.  No. 
94-3510  (E.D.  U))  following  a 
combined  meeting  and  teleconference 
with  the  FWS  on  October  11, 1994. 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  "(i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species  ...  on  which  are 
found  those  physical  or  biological 
featvues  (I)  Essential  to  the  conservation 
of  the  species,  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geograpl^cal  area  occupied 
by  a  species  at  the  time  it  is  listed  .  .  . 
upon  determination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation,"  as  defined  in  section 
3(3)  of  the  Act,  means".  .  .  to  use  and 
the  use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  or  threatened  species  to  the 
point  at  which  the  measines  provided 
pursuant  to  this  Act  are  no  longer 
necessary,"  i.e.,  the  species  is  recovered 
and  can  be  removed  from  the  list  of 
endangered  and  threatened  species.  The 
Act  requires  that  critical  habitat  be 
designated  at  the  time  any  species  is 
listed  as  an  endangered  or  threatened 
species,  to  the  extent  prudent  and 
determinable.  If  a  final  regulation  listing 
a  species  finds  that  critical  habitat  is  not 
determinable,  a  decision  on  whether  to 
designate  critical  habitat  must  be  made 
within  one  additional  year  (within  two 
years  of  the  date  on  which  the  species 
was  proposed  for  Usting). 

The  Services'  criteria  for  designating 
critical  habitat  (50  CFR  part  424.12) 


state  that  a  designation  of  critical  habitat 
is  not  prudent  if  either  of  the  two 
following  situations  exist: 

1.  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or 

2.  Such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 

The  Services'  determination  not  to 
declare  critical  habitat  for  this  species  is 
based  on  the  lack  of  benefit  to  the 
species  because  there  are  existing 
conservation  measuires  in  place  and 
other  management  efforts  that  provide 
the  species  with  protection  above  and 
beyond  that  of  the  Act.  Therefore,  for 
this  reason,  the  designation  of  critical 
habitat  will  not  provide  additional 
protection  for  the  species.  A  detailed 
explanation  follows. 

1.  Existing  Conservation  Measures 

As  required  in  section  4(f)  of  the  Act 
add  in  accordance  with  established 
regulations,  the  Services  have 
proceeded  with  the  development  of  a 
recovery  plan  for  this  species.  A  draft 
plan  was  prepared  and  circulated  for 
comment  and  a  final  plan  is  ready  for 
approval  in  the  near  hiture.  The  final 
plan  will  be  both  a  recovery  and 
management  plan.  This  plan  will 
provide  essential  guidance  for  the 
recovery  of  the  Gidf  sturgeon. 

In  addition  to  the  protection  afforded 
the  species  by  the  Act  (e.g.,  section  9 
prohibitions  on  take),  because  the  Gulf 
sturgeon  has  been  Usted  as  a  threatened 
species,  additional  extensive  protection 
has  been  afforded  the  species.  A 
summary  of  some  of  these  measures  as 
explained  in  detail  in  the  recovery  plan 
follow: 

a.  All  states  within  the  range  of  the 
Gulf  sturgeon  have  prohibited  take. 

The  Alabama  Department  of  Ck)nservation 
and  Natural  Resources  established  a 
regulation  in  1972  prohibiting  all  take  of 
sturgeon  within  the  jurisdiction  of  the  State 
of  Alabama. 

The  Florida  Marine  Fisheries  Commission 
established  a  regulation  in  1984  prohibiting 
all  take  of  sturgeon  within  the  jurisdiction  of 
the  State  of  Florida. 

The  Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks  established  a  regulation 
in  1974  prohibiting  all  take  of  sturgeon 
within  the  jurisdiction  of  the  State  of 
Mississippi. 

The  Louisiana  Department  of  Wildlife  and 
Fisheries  established  a  regulation  in  1990 
prohibiting  all  take  of  sturgeon  within  the 
jurisdiction  of  the  State  of  Louisiana. 

b.  The  Gulf  States  Marine  Fisheries 
Commission  initiated  a  Gulf  Sturgeon 
Interjurisdictional  Fishery  Management 
Flan  in  1990,  which  served  as  the 


foimdation  for  the  recovery  team  and 
recovery  plan. 

c.  The  Services  and  the  States  of 
Alabama,  Florida,  Louisiana. 
Mississippi,  and  Texas  have  all 
conducted  research  on  the  distribution 
and  abimdance  of  Gulf  sturgeon. 
Research  programs  to  gather  more  life 
history  and  population  information  will 
be  a  continuing  coordinated  effort. 

d.  The  Mobile  District  of  the  U.S. 
Army  Corps  of  Engineers  (Corps)  has 
worked  closely  with  conservation 
agencies  on  several  projects  to  improve 
habitat  for  Gulf  sturgeon.  These  include 
efforts  to  restore  important  thermal 
refugia  habitat  and  access  into  Battle 
Bend  Cutoff  in  the  Apalachicola  River. 
The  Corps  has  also  funded  studies  to 
monitor  the  Pearl  River  Gulf  sturgeon 
populations. 

e.  The  Corps  and  the  National 
Oceanic  and  Atmospheric 
Administration  have  developed  a 
Cooperative  Agreement  to  Create  and 
Restore  Fish  Habitat.  Under  this 
agreement,  much  can  be  accomplished 
for  the  recovery  of  Gulf  sturgeon.  One 
such  project  includes  restoration  of 
access  to  the  Blue  Spring  Run  on  the 
Apalachicola  River. 

f.  The  FWS  has  recently  produced  a 
draft  Mobile  River  Basin  Aquatic 
Ecosystem  Recovery  Plan  to  protect 
habitat  and  water  quality  in  this  portion 
of  the  Gulf  sturgeon's  range.  A  Mobile 
River  Basin  Aquatic  Ecosystem 
Coalition  composed  of  business  leaders, 
private  property  owners.  State  and 
Federal  agencies,  and  environmental 
organizations  has  been  established  to 
manage  recovery  efforts  in  the  Basin. 

g.  Several  State  and  Federal  agencies 
have  recently  formed  the  Suwannee 
River  Cooperative  River  Basin  Study. 
This  project  will  focus  on  taking  a 
hohstic  approach  to  water  quality 
management  in  the  entire  Suwannee 
River  watershed,  home  to  a  significant 
population  of  the  Gulf  sturgeon. 

h.  In  September,  1994,  fourteen 
Federal  agencies  including  the  FWS, 
Corps,  NMFS,  National  Park  Service, 
and  the  Department  of  Defense  signed  a 
Memorandum  of  Understanding  (MOU) 
on  implementation  of  the  Act.  The 
purpose  of  the  MOU  was  to  establish  a 
general  framework  for  cooperation  and 
participation  among  the  agencies  in 
accordance  with  responsibilities  imder 
the  Act.  The  agencies  are  to  work 
together  along  with  appropriate 
involvement  of  the  public.  States, 
Indian  Tribal  governments,  and  local 
governments,  to  achieve  the  common 
goal  oi  conserving  species  listed  as 
threatened  or  endangered  imder  the  Act 
by  protecting  and  managing  their 
populations  and  the  ecosystems  upon 
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which  those  populations  depend.  The 
coupurating  Federal  agencies  involved 
in  recovery  of  the  Gulf  sturgeon  will 
now  be  able  to  work  closely  together 
imder  the  umbrella  of  the  MOU. 

i.  Designated  criiicai  habitat  is 
protected  by  the  Act  only  under  section 
7(a)(2),  which  provides  that  activities 
that  are  federally  funded,  permitted,  or 
carried  out  may  not  destroy  or  adversely 
modify  critical  habitat.  However, 
section  7(a)(2).  which  also  prohibits 
Federal  activities  likely  to  jeopardize 
listed  species,  provides  substantial 
protection  to  the  habitat  of  listed  species 
even  if  critical  habitat  is  not  designated. 
For  some  species,  the  protection 
afforded  the  species'  habitat  through 
appUcation  of  the  no  jeopardy  standard 
is  so  strong,  the  Service  believes  there 
would  be  no  direct  net  conservation 
benefit  from  designating  critical  habitat. 

Regulations  (50  CFR  part  402.02) 
define  "jeopardize  the  continued 
existence  of  as  meaning  an  action  that 
would  reduce  appreciably  the 
likeUhood  of  both  the  survival  and 
recovery  of  a  species  by  reducing  the 
reproduction,  numbers,  or  distribution 
of  that  species.  "Destruction  or  adverse 
modification"  is  defined  as  an  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Because  it 
is  a  v^de-ranging  anadromous  fish, 
moving  fi-om  the  marine  environment 
into  freshwater  rivers  to  spawn,  the  Gulf 
sturgeon  is  dependent  on  a  variety  of 
habitat  features  and  environmental 
conditions.  During  its  aimual  migration, 
it  requires  nearshore  (bays  and 
estuaries)  and  offshore  (Gulf  of  Mexico) 
feeding  areas  and  freshwater  rivers  with 
adequate  water  quality  and  quantity, 
hard  bottoms  for  spawning,  and  spring 
flows  and  deep  holes  for  thermal 
refugia.  Destruction  or  adverse 
modification  of  any  of  these  habitat 
features  to  the  point  of  appreciably 
diminishing  habitat  value  for  recovery 
and  survival  would  also  jeopardize  the 
species'  continued  existence  by 
reducing  its  reproduction,  numbers,  or 
distribution. 

For  example,  a  dam  proposed  for 
construction  on  a  river  system  used  for 
spawning  by  the  Gulf  sturgeon  could 


affect  the  species  by  preventing  access 
to  upstream  spawming  areas.  If  critical 
habitat  were  designated  for  the  Gulf 
sturgeon,  and  if  the  dam  impeded  access 
thus  reducing  the  value  of  the  critical 
habitat  for  both  survival  and  recovery, 
the  Service  would  make  a  "destruction 
or  adverse  modification"  finding  in  its 
biological  opinion.  However,  if  critical 
habitat  were  not  designated,  the  dam 
would  prevent  the  Gulf  sturgeon  from 
reaching  the  spawning  areas,  thereby 
reducing  its  distribution,  reproduction, 
and  probably  numbers.  If  this  loss  was 
sufficient  to  reduce  appreciably  the 
likelihood  of  both  survival  and  recovery 
of  the  species,  it  would  meet  the 
definition  of  jeopardy  (see  above),  and 
result  iu  a  jeopardy  biological  opinion. 
Another  example  would  be  the 
deveiopiflent  of  a  private  marina    , 
involving  the  dredging  of  a  basin  for 
boat  use.  If  the  dredging  altered  or 
destroyed  certain  habitat  features 
required  by  the  Gulf  sturgeon,  such  as 
hard  bottoms  or  deep  holes,  it  would 
violate  the  "destroy  or  adversely 
modify"  btandard  by  reducing  the  value 
of  that  habitat  for  siurvival  and  recovery 
of  the  species.  However,  appreciable 
reduction  of  any  such  habitat  would 
also  jeopardize  the  species  by  reducing 
the  species'  reproduction,  numbers,  or 
distribution.  Loss  of  hard  bottoms 
would  affect  reproduction  due  to  the 
loss  of  sites  for  egg  deposition,  and  loss 
of  deep  holes  used  for  thermal  refugia 
would  change  the  distribution  of  the 
species  by  preventing  it  fi-om  remaining 
in  formerly  suitable  river  reaches. 

For  the  Gulf  sturgeon,  the  Service 
therefore  believes  that  designation  of 
critical  habitat  would  not  add  any 
protection  over  that  afforded  by  the 
jeopardy  standard,  because  any 
appreciable  diminishment  of  habitat 
sufficient  to  appreciably  reduce  the 
value  of  the  habitat  for  survival  and 
recovery  would  also  appreciably  reduce 
the  likelihood  of  survival  and  recovery 
by  reducing  reproduction,  numbers,  or 
distribution.  The  Service  has  found  this 
to  be  the  case  for  other  aquatic  species 
for  which  an  appreciable  reduction  in 
habitat  value  would  trigger  the  jeopardy 
standard,  for  example  the  Appalachian 


elktoe  mussel,  Usted  ds  endangered  on 
November  23,  1994  (59  FR  60324),  and 
three  Texas  aquatic  invertebrates,  listed 
as  endangered  on  June  5, 1995  (60  FR 
29537). 

Based  on  the  above  discussion,  the 
Services  have  determined  that  the  lack 
of  additional  conservation  benefit  from 
critical  habitat  designation  for  this 
species  makes  such  designation  not 
prudent. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart315 
RIN  3206-^081 

Career  and  Career-Conditional 
Employment;  Noncompetitive 
Appointment  of  Certain  Former 
Overseas  Employees 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  issue 
regulations  implementing  Executive 
Order  12721.  That  order  authorizes 
OPM  to  set  the  conditions  imder  which 
Federal  agencies  can  noncompetitively 
appoint  certain  former  overseas 
employees,  i.e.,  family  members  who 
accompanied  their  sponsors  on  official 
assignment  overseas.  Among  the 
conditions  for  noncompetitive 
appointment  in  the  United  States  is  the 
requirement  that  the  former  overseas 
employee  have  52  weeks  of  service. 
Under  the  current  regulations,  up  to  26 
weeks  of  the  52-week  service 
requirement  can  be  waived  for  a  family 
member  whose  expected  52  weeks  of 
employment  were  cut  shcnt  because  of 
an  emergency  situation  which 
necessitated  the  family  member's 
relocation  to  the  United  States.  An 
emergency  situation  includes  conflict, 
terrorism,  or  the  threat  of  terrorism  but 
does  not  include  a  personal  situation 
such  as  ill  health. 

This  proposal  would  permit  the 
agency  that  employed  the  individual 
overseas  to  waive  a  portion  of  the  52- 
week  overseas  service  requirement  for 
family  members  forced  to  retujm  to  the 
United  States  because  of  military 
drawdowns  or  other  management- 
initiated  decisions  not  personal  to  the 
individiud.  In  addition,  the  proposal 
would  streamline  the  entire  regulation 
by  removing  duplication  and  adding 
clarifying  information. 


DATES:  Comments  must  be  received  on 
or  before  October  23, 1995. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Employment,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW..  Room  6F08,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  on  202-606-0830.  FAX 
202-60&-2329,  or  TDD  202-606-0023. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12362.  dated  May  12,  1982,  first 
demonstrated  the  U.S.  Government's 
interest  in  enhancing  the  well-being  of 
U.S.  Govenmient  families  by  improving 
career  employment  opportimities  for 
family  members  of  civilian  and  military 
employees  assigned  abroad.  By 
providing  family  members  with  access 
to  career  positions  in  the  United  States 
based  on  their  nonpermanent  service 
overseas,  the  Executive  order  helped 
Government  famihes  cope  with  the 
disruption  resulting  fi-om  assignments  to 
overseas  locations  where  career  jobs  for 
family  members  typically  do  not  exist. 
Executive  Order  12362  permitted  these 
family  members  to  qualify  for 
noncompetitive  appointment  in  the 
United  States  after  24  months  of 
overseas  service  under  nonpermanent 
appointment.  Executive  Order  125*85  of 
March  3. 1987.  reduced  the  24-month 
service  requirement  to  18  months. 
Executive  Order  12721,  dated  July  30, 
1990,  revoked  the  two  previous  (Drders 
and  authorized  the  Office  of  Personnel 
Management  to  establish  requirements 
imder  which  family  members  could 
qualify  for  noncompetitive 
appointment.  OPM  regulations  issued 
on  April  3, 1991  (56  FR  13575)  then 
reduced  the  service  requirement  to  52 
weeks  and  also  permitted  OPM  or 
agencies  under  delegated  agreement  to 
waive  up  to  26  weeks  of  the  service 
requirement  in  emergency  situations  as 
defined  in  the  regulations,  for  example, 
conflict  or  terrorism. 

Since  1991,  many  changes  have 
occurred  in  the  United  States  military 
presence  overseas. 

As  a  result  of  the  end  of  the  Cold  War, 
the  U.S.  Government  is  reducing 
(drawing  down)  the  number  of 
personnel  (civilian  and  military) 
assigned  overseas.  As  a  result,  family 
members  of  these  returning  personnel 
are  relocating  to  the  United  States  before 
they  have  worked  the  full  52  weeks,  the 
amount  of  time  necessary  to  qualify  for 


noncompetitive  appointment.  The 
Department  of  Defense  recommends, 
and  we  concur,  that  these  family 
members  should  not  be  penalized  by  the 
service  drawdowns.  Consequently,  the 
proposed  regulation  would  delegate  to 
agencies  the  authority  to  waive  up  to  26 
weeks  of  service  in  nonpersonal 
situations  that  necessitate  the  relocation 
of  family  members  out  of  the  overseas 
area. 

Section  Analysis 

Following  is  a  summary  of  the 
changes  we  would  ntake;  section 
nimibers  refer  to  the  proposed 
regulation. 

A.  §  315.608(a)(1):  Clarifies  that  an 
appointee  tmder  this  section  receives  a 
career  rather  than  a  career-conditional 
appointment  when  the  individual  has 
already  satisfied  requirements  for  career 
tenure  or  is  appointed  to  a  position  that 
requires  career  tenure  upon 
appointment. 

B.  §  315.608(a):  Clarifies  that  the 
United  States  includes  Guam,  Puerto 
Rico,  and  Virgin  Islands  for  purpose  of 
Stateside  appointment. 

C.  §  315.608(b)(1):  Drops  the 
requirement  that  an  individual  meet  the 
overseas  service  requirement  in  a  10- 
year  period  beginning  after  January  1, 
1980.  We  see  no  need  for  this 
requirement. 

D.  §  315.608(b)(2):  Drops  the  reference 
to  performance  ratings  earned  after 
January  1, 1984.  We  see  no  need  for  this 
requirement. 

E.  §  315.608(c):  To  include  military 
drawdowns,  broadens  the  conditions 
under  which  agencies  are  allowed  to 
waive  up  to  26  weeks  of  the  52-week 
overseas  service  requirement.  (We 
explained  our  rationale  for  this  change 
in  the  Supplementary  Information.) 
Also,  delegates  the  waiver  authority  to 
agencies  in  keeping  v«th  the  National 
Performance  Review  (NPR) 
reconmiendation  to  give  agencies  more 
flexibility. 

F.  §  315.608(d):  Clarifies  when  the  3- 
year  period  of  eligibifity  begins,  i.e., 
when.a  family  member  returns  to  the 
United  States  to  resume  residence  as 
opposed  to  returning  for  vacation, 
training,  etc. 

G.  §  315.608(d):  Removes  reference  to 
Stateside  appointment  before  January  1, 
1994.  Changes  the  authority  to  extend 
an  individual's  period  of  employment 
eligibility  beyond  the  3-year  period  in 
two  specific  circimistances  from  the 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Proposed  Rules  43725 


Office  of  Personnel  Management  to  the 
hiring  agency. 

H.  §  315.608(e)(4)(ii):  Defines  local 
hire  appointments  to  include  overseas 
limited  appointments  when  made  on  a 
temporary  or  term  basis. 

1.  §315.608(e)(4)(v):  Removes 
reference  to  the  Federal  Personnel 
Manual.  That  document  was  abolished 
on  December  31, 1994. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  the  regulation  perttiins  only  to 
Federal  employees  and  agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  315 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  proposes  to  amend 
part  315  of  title  5,  Code  of  Federal 
Reigulations,  as  follows: 

PART  315— CAREER  AND  CAREER- 
CONDITIONAL  APPOINTMENT 

1.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp..  page  218, 
unless  otherwise  noted. 

Sees.  315.601  and  315.609  also  issued 
under  22  U.S.C.  3651  and  3652. 

Sees.  315.602  and  315.604  also  issued 
under  5  U.S.C.  1104. 

Sec.  315.603  also  issued  under  5  U.S.C. 
8151. 

Sec.  315.605  also  issued  under  E.O.  12034, 
3  CFR.  1978  Comp..  p.  111. 

See.  315.606  also  issued  under  E.O.  11219. 
3  CFR.  1964-1965  Comp.,  p.  303." 

Sec.  315.607  also  issued  under  22  U.S.C. 
2506. 

See.  315.608  also  issued  under  E.O.  12721. 
3  CFR.  1990  Comp..  p.  293. 

See.  315.610  also  issued  under  5  U.S.C. 
3304(d). 

Sec.  315.710  also  issued  under  E.O.  12596. 
3  CFR.  1987  Comp..  p.  229. 

Subpart  I  also  issued  under  5  U.S.C.  3321. 
E.O.  12107,  3  CFR.  1978  Comp..  p.  264. 

2.  Section  315.608  is  revised  to  read 
as  follows: 

§  31 5.608    Noncompetitive  appointment  of 
certain  former  overseas  employees. 

[a)  An  executive  branch  agency  may 
noncompetitively  appoint,  to  a 
competitive  service  position  within  the 
United  States  (including  Guam,  Puerto 


Rico,  and  the  Virgin  Islands)  an 
individual  who  has  completed  52  weeks 
of  creditable  overseas  service  as  defined 
in  paragraph  (b)  of  this  section  and  is 
appointed  within  the  time  Umits  in 
paragraph  (d)  of  this  section.  Any  law. 
Executive  order,  or  regulation  that 
disqualifies  an  applicant  for 
appointment,  such  as  the  citizenship 
requirement,  also  disqualifies  the 
applicant  for  appointment  under  this 
section. 

(1)  Tenure.  A  person  appointed  under 
this  section  becomes  a  career- 
conditional  employee  imless  he  or  she 
has  already  satisfied  the  requirements 
for  career  tenure  or  is  exempt  from  the 
service  requirements  in  5  CFR  315.201. 

(2)  Competitive  status.  A  person 
appointed  imder  this  section  acquires 
competitive  status  automatically  upon 
completion  of  probation. 

(b)  Creditable  overseas  service  for 
purposes  of  this  section  only,  is  service 
in  an  appropriated  fund  position(s) 
performed  by  a  family  member  under  a 
local  hire  appointment(s)  overseas: 

(1)  During  the  time  the  family  member 
was  accompanying  a  sponsor  officially 
assigned  to  an  overseas  area;  and 

(2)  For  which  the  family  member 
received  a  fully  successful  or  better  (or 
equivalent)  performance  rating. 

(3)  Computation  of  creditable  overseas 
service  is  in  accordance  with  the  service 
computation  procedures  in  the  Guide  to 
Processing  Personnel  Actions.  Leave 
without  pay  (LWOP)  taken  during  the 
time  an  individual  is  in  the  overseas 
area  is  credited  on  the  same  basis  as 
time  worked. 

(c)  Exception.  Up  to  26  weeks  of  the 
52-week  seryice  requirement  is  waived 
when  the  head  of  an  agency  (or 
designee)  that  employed  the  family 
member  overseas  certifies  that  the 
family  member's  expected  52  weeks  of 
employment  were  cut  short  because  of 
a  nonpersonal  situation  that 
necessitated  the  relocation  of  the  family 
member  from  the  overseas  area.  For  this 
purpose,  a  nonpersonal  situation 
includes  disaster,  confiict,  terrorism  or 
the  threat  of  terrorism,  and  the 
deployment  of  the  family  member's 
sponsor  from  the  overseas  area.  A 
nonpersonal  situation  does  not  include 
circumstances  that  specifically  relate  to 
a  particular  individual,  for  example,  ill 
health  or  personal  interest  in  relocating. 

(d)  An  individual  is  eligible  for 
appointment(s)  under  this  authority 
only  v«thin  3  years  of  returning  from 
overseas  to  the  United  States  to  resume 
residence.  The  hiring  agency  may 
extend  an  individual's  appointment 
eligibility  beyond  3  years  for  periods 
equivalent  to — 


(1)  The  time  the  individual  was 
accompanying  a  sponsor  on  official 
assigimient  to  an  area  of  the  United 
States  writh  no  significant  opportunities 
for  Federal  employment  as  determined 
by  the  hiring  agency:  or 

(2)  The  time  the  hiring  agency 
determines  an  eligible  individual  was 
incapacitated  for  employment. 

(e)  Definitions.  In  diis  section — 

(1)  Family  member.  An  unmarried 
child  under  age  23  or  a  spouse. 

(2)  Sponsor.  A  Federal  civilian 
employee,  a  Federal  nonappropriated 
fund  employee,  or  a  member  of  a 
imiformed  service  who  is  officially 
assigned  to  an  overseas  area. 

(i)  Officially  assigned.  Under  active 
orders  issued  by  the  United  States 
Government. 

(ii)  Federal  civilian  employee.  An 
employee  of  the  executive,  judicial,  or 
legislative  branch  of  the  United  States 
Government  who  serves  in  an 
appropriated  fund  position. 

(iii)  Nonappropriated  fund  employee. 
An  employee  paid  fi-om 
nonappropriated  funds  of  the  Army  and 
Air  Force  Exchange  Service.  Navy 
Ship's  Stores  Ashore.  Navy  Exchanges. 
Marine  Corps  Exchanges.  Coast  Guard 
Exchanges,  or  other  instrumentalities  of 
the  United  States. 

(iv)  Member  of  a  uniformed  service. 
Personnel  of  the  U.S.  Armed  Forces 
(including  the  Coast  Guard),  the 
commissioned  corps  of  the  Pubhc 
Health  Service,  and  the  commissioned    ' 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration. 

(3)  Accompanying.  The  family 
member  resided  in  the  overseas  area 
while  the  sponsor  was  officially 
assigned  to  an  overseas  post  of  duty. 
The  family  member  need  not  have 
physically  resided  with  the  sponsor  at 
all  times  or  have  traveled  with  the 
sponsor  to  or  from  the  overseas  area. 

(4)  Local  hire  appointment.  An 
appointment  that  is  not  actually  or 
potentially  permanent  and  that  is  made 
from  among  individuals  residing  in  the 
overseas  area.  In  this  section  only,  a 
local  hire  appointinent  includes 
nonpermanent  employment  under: 

(i)  Overseas  limited  appointment 
under  5  CFR  301.203(b)  or  (c); 

(ii)  Excepted  appointment  under 
Schedule  A  213.3106(b)(1), 
213.3106(b)(6),  or  213.3106(d)(1))  when 
the  duration  of  the  appointment  is  tied 
to  the  sponsor's  rotation  date  or  when 
the  appointment  is  made  on  a  not-to- 
exceed  (NTE)  basis; 

(iii)  An  "American  family  member"  or 
"part-time  intermittent  temporary  (PIT)" 
appointment  in  U.S.  diplomatic 
establishments; 
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(iv)  SO  U.S.C.  403j;  Public  Law  86-36 

(50  U.S.C.  403,  note);  the  Berlin  Tariff 
Agreement;  or  as  a  local  national 
employee  paid  from  appropriated  funds; 
or 

(v)  Any  other  nonpermanent 
appointment  in  the  competitive  or 
excepted  service  approved  by  OPM. 

(5)  Overseas.  A  location  outside:  the 
50  States  of  the  United  States,  the 
District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

(6)  Qualified.  Meeting  all  qualification 
reqiiirements  for  a  position  in  the 
United  States,  except  that  an  agency 
may  waive  any  requirement  for  a 
written  test  after  determining  that  the 
duties  and  responsibilities  of  the 
applicant's  overseas  position  were 
similar  enough  to  make  the  written  test 
unnecessary. 

[FR  Doc  9S-20M1  Filed  8-22-95;  8:45  ami 
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NUCLEAR  REQULATORY 
COMMISSION 

10  CFR  Parts  50, 52  and  100 

Nuclear  Energy  Institute 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
^Jkjmmission  staff  will  meet  with  the 
staff  of  the  Nuclear  Energy  Institute 
(NEI)  and  other  industry  representatives 
to  hear  a  clarification  of  industry 
comments  on  the  non-seismic  aspects  of 
the  proposed  revision  of  10  CFR  Parts 
50,  52  and  100  and  associated  guidance 
documents. 

DATES:  September  13, 1995,  9  a.m. 
ADDRESSES:  Two  White  Flint  North, 
11145  Rockville  Pike,  Conference 
Rooms  T-9A1  and  T-9F5,  Rockville, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Soffer,  Accident  Evaluation 
Branch,  Office  of  Nuclear  Regiilatory 
Research,  Nuclear  Regulatory 
Conmussion,  Washington,  DC  20555. 
Telephone:  (301)  415-6574. 
SUPPt.EMENTARY  INFORMATION:  Proposed 
revisions  to  10  CFR  50, 52,  and  100 
were  pubUshed  for  public  comment  on 
October  17, 1994  (59  FR  522255).  The 
availability  of  draft  guidance  documents 
was  published  on  F^ruary  28, 1995  (60 
FR  10810).  The  public  comment  period 
ended  May  12, 1995.  The  proposed 
revision  to  10  CFR  100  primarily 
consists  of  two  separate  changes, 
namely,  the  source  term  and  dose 
considerations,  and  the  seismic  and 


earthquake  engineering  considerations 
of  reactor  siting.  The  purpose  of  this 
meeting  is  for  the  NRC  staff  to  hear,  at 
the  industry's  request,  a  clarification  of 
industry  comments  on  the  source  term 
and  dose  consideration  aspects  of  the 
proposed  rule. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  August,  1995,  for  the  Nuclear  Regulatoiy 
Conunission. 
M.  Wayne  Hodges, 

Director,  Division  of  Systems  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  95-20867  Filed  8-22-95;  8:45  am] 
MJJNQ  COM  TSM-OI-M 


FEDERAL  RESERVE  SYSTEM 

12CFRPart220 

[Regulation  T;  Docket  No.  R-0772] 

RIN  7100-AB28 

SecuritlM  Credit  Transactiona;  Review 
of  Regulation  T,  "Credit  by  Brokers 
and  Dealers";  Extension  of  Comment 
Period 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  June  29, 1995,  the  Board 
requested  comment  on  a  proposal  to 
amend  Regulation  T  (Credit  by  Brokers 
and  Dealers)  (60  FR  33763).  The 
Secretary  of  the  Board,  acting  pursuant 
to  delegated  authority,  has  extended  the 
comment  period  to  September  29, 1995, 
to  give  the  public  additional  time  to 
provide  comments. 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Comments  should  refer  to 
Docket  R-0772,  and  may  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
the  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz,  Senior  Attorney  or  Angela 
Desmond,  Senior  Counsel.  Division  of 
Banking  Supervision  and  Regulation 


(202)  452-2781,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Dorothea  Thompson 
at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  extending  the  comment  period  on  the 
proposed  amendments  to  Regulation  T 
(Credit  to  Brokers  and  Dealers)  until 
September  29, 1995,  to  give  the  public 
additional  time  to  comment  on  the 
proposal. 

By  order  of  the  Secretary  of  the  Board, 
acting  piu^uant  to  delegated  authority 
for  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  17, 
1995. 

WUliam  W.  Wiks. 
Secretary  of  the  Board. 
(FR  Doc.  95-20864  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR-05-3] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11),  this 
notice  contains  a  siunmary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  vtrithdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affiect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
October  23, 1995. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 
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,  800  Independence  Avenue,  SW., 

Washington.  DC  20591. 
'  The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132.  Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC  on  August  17, 
1995. 

Donald  P.  Byrne, 
AssistantChief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Z>Dc;cef  No.;  27371. 

Petitioner:  Homeowners  of  Encino. 

Begulations  Affected: 

14  CFR  91.119(d) 

Description  ofRulechange  Sought: 
To  replace  current  §  91.119(d)  with 
the  following  language:  Helicopters. 
Helicopters  operated  by  any  municipal, 
county,  state,  or  federal  autiiority  for 
emergency  services,  rescue  operations, 
police  or  fire  protection,  may  be 
operated  at  less  than  the  minimum 
prescribed  in  paragraph  (b)  or  (c)  of  this 
section  if  the  operation  is  conducted 
without  hazard  to  persons  or  property 
on  the  surface. 
Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  the  FAA 
should  reconsider  its  denial  of  the 
original  request  to  amend  the  rule 
because  it  did  not  provide  sufficient 
determination  to  presented  data  or 
comments.  The  petitioner  also  requests 
a  60-day  coqiment  period  for  this 
reconsideration. 

[FR  Doc.  95-20877  Filed  8-22-95;  8:45  ami 
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14  CFR  Part  33 

[Docket  No.  95-ANE-46;  Notice  No.  33- 
ANE-05] 

Special  Conditions:  Turt)omeca  Model 
Arriei  2S1  Turt)oshaft  Engine 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 


ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Turbomeca  Model 
Arriei  2S1  turboshaft  engine.  This 
engine  will  have  novel  or  luiique  engine 
ratings  that  are  not  defined  by  the 
applicable  airworthiness  regulations. 
This  notice  proposes  the  safety 
standards  for  those  novel  or  unique 
ratings  that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  part  33  of  the 
Federal  Aviation  Regulations  (FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  September  22, 1995. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  95-ANE-46, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  95-ANE- 
46.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chung  Hsieh,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
propeller  Directorate,  Aircraft 
Certification  Service  FAA,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5229; 
(617)  238-7115;  Fax (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  tiiis  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 


contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  95-ANE-46." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  February  25, 1994,  Turbomeca 
applied  for  an  amendment  to  Type 
Certificate  No.  E19EU  to  add  a  new 
Model  Arriei  2Sl  turboshaft  engine.  The 
Model  Arriei  2Sl  turboshaft  engine,  a 
derivative  of  the  Arriei  1  turboshaft 
engine  will  be  rated  at  30-Second  OEI, 
2-Minute  one  engine  inoparative  (OEI), 
Continuous  OEI,  Takeoff,  and  Maximum 
Continuous  ratings. 

The  applicable  airworthiness 
requirements  do  not  contain  30-Second 
OEI  and  2-Minute  OEI  rating 
definitions,  and  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
type  certification  of  these  new  and 
imusual  engine  ratings. 

Type  Certification  Basis 

Under  the  provisions  of  section 
21.101  of  the  Federal  Aviation 
Regulations  (FAR's)  Turbomeca  must 
show  that  the  new  Model  Arriei  2Sl 
turboshaft  engine  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  E19EU  or  the  applicable 
regulations  in  effect  on  the  date  of 
application.  The  FAR's  incorporated  by 
reference  in  type  Certificate  No.  E19EU 
are:  Section  21.29  and  part  33,  effective 
February  1, 1965,  as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Turbomeca  Arriei  2Sl  turlx)shaft 
engine  because  of  the  new  and  unique 
engine  ratings.  Therefore,  the 
Administrator  proposes  special 
conditions  under  the  provisions  of 
section  21.16  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  section  11.49 
of  the  FAR  after  public  notice  and 
opportimity  for  comment,  as  required  by 
sections  11.28  and  11.29fb),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  section  21.17(a)(2). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
engine.  It  is  not  a  rule  of  general 
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applicability  and  a£fiscts  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  followrs: 

Authority:  49  U.S.C  App.  1354(a),  1421, 
1423:  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Turbomeca  Arriel  2Sl  turboshaft 
engine: 

(a)  In  addition  to  the  requirements  of  • 
section  33.7,  the  following  ratings  are 
defined  as: 

(1)  RATED  30-SECOND  ONE-ENGINE- 
INOPKRATIVE  (OQ)  POWER:  The  approved 
brake  horsepmwer  developed  statically  in 
standard  atmosphere  at  sea  level,  or  at  a 
specified  altitude  and  tenip)erature,  for 
continued  one-flight  operation  after  the 
failure  of  one  engine  in  multi-engine 
rotorcraft,  limited  to  three  periods  of  use,  no 
greater  than  30  seconds  each,  at  rotor  shaft 
rotation  sp>eed  and  gas  temperature 
established  for  this  rating  by  part  33  or  this 
special  condition. 

(2)  RATED  2-MINUTE  OEI  POWER:  The 
approved  brake  horsepower,  developed 
statically  in  standard  atmosphere  at  sea  level, 
or  at  a  specified  altitude  and  temperature,  for 
continued  one-flight  operation,  after  failure 
of  one  engine  in  multi-engine  rotorcraft, 
limited  to  three  periods  of  use,  of  up  to  two 
minutes  each,  at  rotor  shaft  rotation  speed 
and  gas  temperature  established  for  this 
rating  by  part  33  or  this  special  condition. 

(bj  In  addition  to  the  requirements  of 
section  33.4,  the  mandatory  inspection  and 
maintenance  actions  required  following  the 
use  of  the  30-Second  or  2-Minute  OEI  rating, 
must  be  included  in  the  airworthiness 
limitations  section  of  the  appropriate  engine 
manuals. 

(c)  In  addition  to  the  requirements  of 
section  33.27,  the  following  additional  test 
requirements  must  be  considered.  For  30- 
Second  and  2-Minute  OEl  conditions,  test  for 
a  period  of  5  minutes — 

(1)  At  100  percent  of  the  highest  speed  that 
would  result  from  failure  of  the  most  critical 
component  of  each  turbine  and  compressor 
or  system  in  a  representative  installation  of 
the  engine  when  operating  at  30-Second  and 
2-Minute  OEI  rating  conditions. 

(2)  The  test  speed  must  take  into  account 
minimum  material  properties,  maximum 
operating  temperature,  and  the  moat  adverse 
dimensional  tolerances. 

(3)  Following  the  test,  rotor  growth  and 
distress  beyond  dimensional  limits  for  an 
overs{)eed  condition  is  permitted  for  30- 
Second  and  2-Minute  OEI  rating  only, 
provided  the  structural  integrity  of  the  rotor 
is  maintained,  as  shown  by  a  procedure 
acceptable  to  the  Administrator. 


(d)  In  addition  to  the  requirements  of 
section  33.29,  the  engine  must  provide  for  a 
means: 

(1)  To  indicate  when  the  engine  is  at  either 
30-Second  and  2-Minute  OEI-rated  power 
level:  and 

(2)  To  determine  the  elapsed  time  of 
operation  at  2-Minute  OEI  and  30-Second 
OEI-rated  power  levels. 

(e)  In  addition  to  the  requirements  of 
section  33.67,  the  engine  must  provide  for  a 
means  for  automatic  availability  and 
automatic  control  of  the  30-Second  OEI 
power;  and  engine  test  runs  must  be 
performed  to  demonstrate  automatic 
switching  to  a  30-Second  OEI  rating 
condition. 

(f)  In  addition  to  the  requirements  of 
section  33.83,  the  following  additional  test 
requirements  must  l>e  considered  under 
section  33.83(a): 

(1)  For  30-Second  and  2-Minute  OEI  rating 
conditions,  the  vibration  survey  shall  cover 
the  ranges  of  power,  and  both  the  physical 
and  corrected  rotational  speeds  for  each  rotor 
system,  ccnresponding  to  operations 
throughout  the  range  of  ambient  conditions 
in  the  declared  fli^t  envelope,  from  the 
minumum  rotor  speed  up  to  103  percent  of 
the  maximum  rotor  speed  permitted  for  2- 
Minute  OEI  rating,  and  up  to  100  percent  of 
the  maximum  rotor  speed  permitted  for  30- 
Second  OEI  rating  speed.  If  there  is  any 
indication  of  a  stress  peak  arising  at  high 
physical  or  corrected  rotational  speeds,  the 
surveys  shall  be  extended  in  order  to 
quantify  the  phenomenon  and  to  ensure 
compliance  with  the  requirements  of  section 
33.63. 

(g)  In  addition  to  the  requirements  of 
section  33.85.  tests  performed  at  the  30- 
Second  and  2-Minute  OEI  ratings,  during  the 
applicable  endurance  test  prescribed  in 
section  33.87,  may  be  used  to  show 
compliance  with  the  requirements  of  section 
33.85. 

(h)  In  addition  to  the  requirements  of 
section  33.87,  an  engine  test  must  be 
conducted  four  times,  using  the  following 
test  sequence,  for  a  total  of  not  less  than  120 
minutes: 

(1)  Takeoff  Power — three  minutes  at  rated 
takeoff  p>ower. 

(2)  30-Second  OEI  power — thirty  seconds 
at  rated  30-Second  OEI  power. 

(3)  2-Minute  OEI  power — two  minutes  at 
rated  2-Minute  OEI  power. 

(4)  30-Minute  OEI,  Continuous  OEI,  or 
Maximum  Continuous  power — five  minutes 
at  rated  30-Minute  OEI  power,  or  rated 
Continuous  OEI  p>ower,  or  rated  Maximimi 
Continuous  power,  whichever  is  greatest, 
except  that  during  the  first  test  sequence  this 
period  shall  be  65  minutes. 

(5)  50  percent  takeoff  powei^-one  minute 
at  50  percent  takeoff  power. 

(6)  30-second  OEI  power — thirty  seconds  at 
rated  30-Second  OEI  power. 

(7)  2-minute  OEI  power — two  minutes  at 
rated  2-Minute  OEI  power. 

(8)  Idle  power — one  minute  at  Idle  power, 
(i)  In  addition  to  the  requirements  of 

section  33.88,  the  following  must  be 
performed: 

(1)  For  engines  that  do  not  provide  a  means 
for  temperature  limiting:  conduct  a  test  for  n 


period  of  five  minutes  at  the  maximum 
permissible  power-on  RPM,  with  the  gas 
temperatiire  at  least  75  degrees  Fahrenheit 
higher  than  the  30-Second  OEI  rating 
operating  temperature  limit 

(2)  For  engines  that  provide  a  means  for 
temperature  limiting:  conduct  a  test  for  a 
period  of  foiir  minutes  at  the  maximum 
permissible  power-on  RPM,  with  the  gas 
temperature  at  least  35  degrees  Fahrenheit 
higher  than  the  30-Second  OEI  rating 
operating  temperature  limit 

(3)  A  separate  test  engine  may  be  used  for 
each  test 

(4)  Following  the  test,  rotor  assembly 
growth  and  distress  beyond  serviceable  limits 
for  an  overtemperature  condition  is 
permitted,  provided  the  structural  integrity  of 
the  rotor  assembly  is  maintained,  as  shown 
by  a  procedure  that  is  acceptable  to  the 
Administrator. 

(j)  In  addition  to  the  requirements  of 
section  33.93,  this  special  condition  requires 
that  the  engine  be  completely  disassembled 
after  completing  the  additional  testing  of 
section  33.87.  The  engine  may  exhibit 
deterioration  in  excess  of  that  permitted  in 
section  33.93(b),  and  may  include  some 
engine  parts  and  components  that  may  be 
imsuitable  for  farther  use.  It  must  be  shown 
by  ptrocedures  approved  by  the  Administrator 
that  the  structural  integrity  of  the  engine, 
including  moimts,  cases,  bearing  supports, 
shafts  and  rotors,  is  maintained. 

Issued  in  Burlington.  Massachusetts,  on 
August  14. 1995. 

Jay  ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  95-20876  Filed  8-22-95;  8:45  am] 
MUMQ  COOe  4t1»-19-H 


14  CFR  Part  39 

Podwt  No.  96-NM-03-nAD] 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applica\)le  to 
certain  Boeing  Model  747-100,  -200 
and  -300  series  airplanes.  This  proposal 
would  retjuire  an  inspection  to 
determine  if  hinge  bolts  and  nuts  are 
instaUed  in  the  overhead  stowage  bins, 
and  the  installation  of  hinge  bolts  and 
nuts,  if  necessary.  This  proposal  is 
prompted  by  reports  that  overhead 
stowage  bins  in  the  passenger 
compartment  have  fallen  out  of  position 
due  to  missing  hinge  bolts.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  hinge  bolts  are 
installed  in  the  overhead  storage  bins. 
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Missing  hinge  bolts  could  result  in  the 
overhead  stowage  bins  falling  out  of 
position  and  injuring  airplane 
occupants. 

DATES:  Comments  must  be  received  by 
October  19, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
93-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Lundy,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW..  Renton,  Washington; 
telephone  (206)  227-1675;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
^lecified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envircmmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Qunmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  stibmit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  95-NM-93-AD."  The 
postcard  will  be  date  stamped  «nd 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
95-NM-93-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056. 

DiscussioB 

The  FAA  has  received  reports 
indicating  that  overhead  stowage  bins  in 
the  passenger  compartment  of  certain 
Model  747  series  airplanes  have  fallen 
out  of  position  and  injiu«d  passengers. 
Investigation  has  revealed  that  the 
stowage  bin  support  panel  separated 
because  the  hinge  bolts  were  not 
installed  during  maintenance.  This 
omission  may  have  resulted  from  the 
long  ctire  times  for  the  bin  material 
preceding  installation  of  the  bolts, 
which  necessitates  installing  the  bolts 
long  after  the  rest  of  the  associated 
maintenance  has  been  completed.  The 
hinge  bolt  acts  as  the  primary  support 
for  the  overhead  bins;  when  the  hinge 
bolts  are  installed,  the  stowage  bins 
should  not  fall  out  of  position.  Missing 
hinge  bolts  could  result  in  the  overhead 
stowage  bind  failing  out  of  position  and 
injuring  airplane  occupants. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
25A3095,  dated  April  27,  1995,  which 
describes  procedures  for  a  one-time 
visual  inspection  to  determine  if  hinge 
bolts  and  nuts  are  installed  in  the 
overhead  stowage  bins.  The  alert  service 
bulletin  also  describes  procediues  for 
installing  hinge  bolts  and  nuts,  if 
necessary. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  inspection  to 
determine  if  the  hinge  bolts  and  nuts  are 
installed  in  the  overhead  stowage  bins. 
The  proposed  AD  also  would  require 
installation  of  hinge  bolts  and  nuts,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

As  a  resiUt  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  appUcability  provision  of  an  AD  are 


legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  ttds  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  560  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldvride  fleet.  The  FAA  estimates  that 
144  airplanes  of  U.S.  registry  wotUd  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,640,  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pofides  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  af  Subjects  u  14  CFR  Fart  39 

Air  transp<xtation.  Aircraft,  Aviation 
safety,  Safe^. 
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The  Proposed  Anendnient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaority:  49  USC  106(g).  40101. 40113. 
44701. 


{39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-93-AD. 

Applicability:  Model  747-100,  -200,  and 
-300  series  airplanes;  as  listed  in  Boeing 
Alert  Service  Bulletin  747-25A3095,  dated 
April  27, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  the  AD. 

Compliance:  Required  as  hidicated. 

To  ensure  that  hinge  bolts  are  installed  in 
the  overhead  storage  pins,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  unless  accomplished  previously 
within  the  last  6  months  prior  to  the  effective 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  if  hinge  bolts  and 
nuts  are  installed  in  the  overhead  stowage 
bins,  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-25A3095,  dated  April  27,  1995. 

(1)  If  the  hinge  bolts  and  nuts  are  installed, 
no  further  action  is  required  by  this  AD. 

(2)  If  any  hinge  boh  or  nut  is  not  insUlled, 
prior  to  further  flight,  install  a  hinge  bolt  and 
nut  in  accordance  with  the  alert  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 
Note  2:  Information  concemiilg  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Seattle  ACX}. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
17. 1995. 
laoMS  V.  Dwmy, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-20858  Filed  8-22-95;  8:45  am) 
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14CFRPart39 
[Docket  No.  95-ANE-3«] 

AirwerthiriMS  DIrectiVM;  Pratt  A 
Whitnay  JT9D-7R4  Sarlaa  Turtoofan 
Enflnea 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitney  (PW)  JT9D-7R4  series 
tuji)ofan  engines.  This  proposal  would 
require  removal  of  web  material  at  ten 
bosses  on  the  difiiiser  case  assembly, 
inspections,  shotpeening  of  the  area, 
and  remarldng  the  diffuser  case 
assembUes  with  a  new  part  number. 
This  proposal  is  prompted  by  reports  of 
cracks  in  the  aft  comers  of  the  bosses. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  diffuser  case 
assembly  rupture,  which  could  result  in 
an  uncontained  engine  failure,  engine 
fire,  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
October  23, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
95-ANE-38, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford.  CT  06108.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant 


Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Fisher,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7149,  fax 
(617)  238-7199. 

SUPn.EMENTARY  MFOmMTION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  (m 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-38."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-ANE-38. 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  cracks  at 
the  aft  comers  of  bosses  on  the  diffuser 
case  assembly  on  Pratt  &  Whitney  (PW) 
JT9D-7R4  series  turbofan  engines.  No 
engine  failures  have  resulted  from  these 
cracks.  The  cracks  occur  in  webs  of 
material  at  ten  bosses  that  were  a  result 
of  a  machining  operation  during  original 
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manufactuire.  The  webs  of  material 
create  stress  concentrations  that  can 
cause  a  crack  to  start.  Removal  of  this 
web  material  will  provide  local  stress 
relief  and  prevent  the  initiation  of 
cracks  at  the  aft  comers  of  the  bosses. 
This  condition,  if  not  corrected,  coiUd 
result  in  diffiiser  case  assembly  mpture, 
which  could  result  in  an  uncontained 
engine  failiue,  engine  fire,  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Service 
Bulletin  No.  JT9D-7R4-72-469, 
Revision  2,  dated  April  25, 1994,  that 
describes  procedures  for  removing  the 
web  of  material  from  ten  bosses  on  the 
diffuser  case  assembly,  performing  a 
fluorescent  penetrant  inspection  (FPI) 
and  x-ray  inspection  of  the  reworked 
area,  and  shotpeening  the  reworked 
area.  In  addition,  for  diffuser  case 
assembUes  that  have  been  previously 
weld-repaired  but  no  recoids  can  be 
located  to  indicate  that  they  have 
imdergone  furnace  stress  relief,  or  for 
diffuser  case  assemblies  with  weld 
repairs  that  have  only  been  locally  stress 
relieved,  this  SB  describes  procedures 
for  perforaiing  fumace  stress  relief  of 
these  previously  welded  diffuser  case 
assembUes  to  ensure  that  there  is 
sufficient  hardness. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
require  removing  webs  of  material  at  ten 
bosses  on  the  diffuser  case  assembly, 
performing  an  FPI  and  x-ray  inspection 
of  the  reworked  area,  performing 
fumace  stress  reUef  if  a  local  stress  reUef 
had  been  previously  accompUshed, . 
shotpeening  the  reworked  area,  and 
remarking  the  diffuser  case  assembUes 
with  a  new  part  number.  The  actions 
would  be  required  to  be  accompUshed 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  127  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  20 
work  hours  per  engine  to  accompUsh 
the  proixised  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $152,400. 

The  regtUations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  wiU  not  have  a  significant 
economic  impad,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  IDocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113. 
44701. 

§39.13    (AmwKled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  95-ANE-38. 

Applicability:  Pratt  &  Whitney  (PW)  JT9D- 
7R4  series  turbofan  engines,  installed  on  but 
not  limited  to  Airbus  A300  series  and  A3 10 
series,  and  Boeing  747  series  and  767  series 
aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (c) 
to  request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  engine  from  the 
applicability  of  this  AlD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  diffuser  case  assembly  rupture, 
which  could  result  in  an  uncontained  engine 
failure,  engine  fire,  and  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  At  the  next  engine  shop  visit,  but  not 
later  than  6,000  cycles  in  service  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  inspect  the  diffuser  case  assembly,  Part 
Numbers  (P/N)  790541,  798379,  789996, 
5004770-^1,  or  5000366-02,  for  existence  of 
web  material  at  ten  boss  locations,  in 
accordance  with  PW  Service  Bulletin  (SB) 
No.  rr9D-7R4-72-469,  Revision  2,  dated 
April  25, 1994. 

(1)  For  diffuser  case  assemblies  that 
incorporate  web  material  at  any  boss 
locations  described  in  the  above  SB, 
accomplish  the  following: 

(i)  Rework  the  diffuser  case  assembly  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
469,  Revision  2,  dated  April  25. 1994.  This 
rework  removes  web  material  at  ten  boss 
locations. 

(ii)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  of  the  reworked  areas  in 
accordance  with  PW  SB  No.  IT9D-7R4-72- 
469.  Revision  2.  dated  April  25. 1994,  to 
ensure  that  there  are  no  crack  indications.  If 
a  crack  indication  is  discovered,  repair  per 
Engine  Manual  Section  72-41-02,  Repair  28, 
or  remove  the  diffuser  case  from  service  and 
replace  with  a  serviceable  part. 

(iii)  Perform  an  x-ray  inspection  of  the 
reworked  areas  in  accordance  with  PW  SB 
No.  )T9D-7R4-72-469,  Revision  2,  dated 
April  25, 1994,  to  ensure  that  there  are  no 
crack  indications.  Additionally,  the  x-ray 
insf>ection  is  performed  to  assure  that  there 
are  no  cracks,  incomplete  fusion,  incomplete 
penetration,  voids,  porosit>-,  or  inclusions 
from  previous  local  weld  repairs.  If  any  of 
these  defects  are  discovered,  repair  per  PW 
)T9D-7R4  Engine  Manual.  Section  72-41-02, 
Repair  28,  or  remove  the  diffuser  case  from 
service  and  replace  with  a  serviceable  part. 

(iv)  Determine  if  any  previous  weld  repairs 
have  been  performed  at  any  of  the  boss 
locations  described  in  the  above  SB  through 
reviewing  maintenance  records.  If 
maintenance  records  cannot  be  located,  or 
maintenance  records  indicate  that  a  weld 
repair  with  no  stress  relief  or  with  a  local 
stress  relief  has  been  performed  at  any  of  the 
ten  boss  locations,  perform  fumace  stress 
relief  and  FPI  diffuser  case  assemblies  in 
accordance  with  PW  SB  No.  )T9l>-7R4-72- 
469,  Revision  2,  dated  April  25, 1994. 

(v)  Shotpeen  the  reworked  areas  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
469.  Revision  2,  dated  April  25,  1994. 

(vi)  Remark  the  diffuser  case  assembly  witi: 
a  new  part  number  in  accordance  with  PW 
SB  No.  JT9D-7R4-72-469,  Revision  2,  dated 
April  25, 1994. 

(2)  For  diffuser  case  assemblies  that  havo 
been  previously  reworked  to  remove  web 
material  at  any  boss  locations  prior  to  the 
effiective  date  of  this  AD  in  accordance  with 
the  original  issue  of  PW  SB  No.  )T9D-7R4- 
72-469.  dated  October  2, 1992,  accomplish 
the  following: 

(i)  Unless  maintenance  records  indicate 
that  x-ray  inspections  were  performed  at  ten 
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bou  locations  prior  to  the  effective  date  of 
this  AD  in  accordance  with  PW  JT9D-7R4 
Engine  Manual,  Section  72-41-02,  iiepair  28, 
perfonn  an  x-ray  inspection  of  ten  boss 
locations  in  accordance  with  the  x-ray 
requirements  of  PW  JT9D-7R4  Engine 
Manual,  Section  72-41-02,  Repair  28. 

(ii)  Detennine  if  any  previous  weld  repairs 
have  been  perfbnned  at  any  of  the  boss 
locations  described  in  the  above  SB  through 
reviewing  maintenance  records.  If 
maintenance  records  cannot  be  located,  or 
maintenance  records  indicate  that  a  weld 
repair  with  a  local  stress  relief  has  been 
perfbnned  at  any  of  the  boss  locations, 
jjerform  furnace  stress  relief,  FPI,  and 
shotpeen  diffuser  case  assemblies  in 
accordance  %vith  PW  SB  No.  )T9D-7R4-72- 
469,  Revision  2,  dated  April  25. 1994. 

(b)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  when  the  "K"  and 
"M"  flanges  are  separated  so  that  the  diffuser 
case  is  removed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  shoudd  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  15, 1995. 
Janes  C  lones. 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-20851  Filed  8-22-95;  8:45  am) 
WLLMO  CODE  4*10-13-^ 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcAflMftt  Administration 

21  CFR  Parts  1301, 1303. 1304  and 
1305 

[DEA-10BP] 

RIN  1117-AA19 

Definition  and  Registration  of 
Disposers 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  DEA  proposes  to  amend 
its  regulations  to  define  the  term 
Disposer  and  establish  a  new  category  of 
manufacturer  registration.  DEA  is  also 


proposing  to  amend  the  regulations  to 
exempt  t^sposers  from  the  quota 
requirements;  to  delineate  the  records 
and  reports  required  of  disposers;  and  to 
set  out  order  form  procedures  for 
disposers.  DEA  is  proposing  these 
amendments  in  response  to  industry 
requests.  The  proposed  amendments 
establish  the  regulatory  guidelines 
under  which  disposers  may  handle 
controlled  substances. 
DATES:  Comments  and  objections  must 
be  submitted  by  October  23, 1995. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537  Attention: 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  In  years 
past,  most  pharmaceutical 
manufacturers  and  wholesalers,  as  a 
service  to  their  customers,  accepted 
returns  of  outdated/damaged  controlled 
substances.  Also,  agencies  such  as  DEA 
and  state  Boards  of  Pharmacy  accepted 
surrendered  drugs  or  witnessed  their 
destruction  by  registrants. 

Over  the  past  several  years, 
environmental  concerns  and  regulations 
have  eliminated  many  of  the  disposal 
options  which  had  been  available.  As  a 
result,  drug  manufacturers  and 
government  agencies  alike  are 
increasingly  reluctant  to  be  involved  in 
the  disposal  process. 

Pursuant  to  21  CFR  1307.21, 
registrants  may  request  permission  to 
conduct  dispceal  on  their  own  without 
the  benefit  of  DEA  or  State  witness.  In 
many  cases,  blanket  permission  is 
granted  to  manufacturers  and 
distributors  who  have  an  ongoing  need 
to  dispose  of  unwanted  substances. 
Their  disposal  must  first  have  DEA 
authorization  in  writing,  with  a  set 
schedule  established.  Other  firms  are 
granted  disposal  authority  on  a  case  by 
case  basis. 

In  instances  where  DEA  grants 
registrants  authority  to  dispose  of 
controlled  substances,  it  is  permissible 
for  that  registrant  to  utilize  the  services 
of  an  Environmental  Protection  Agency 
approved  incinerator  located  in  the  area 
of  the  registrant's  choice.  The  only 
caveat  pursuant  to  DEA  poUcy  is  that 
the  registrant  provide  two  designated 
responsible  individuals  to  accompany 
the  drugs  to  the  disposal  site  and 
actually  witness  the  destruction.  The 


proposes  registration  of  "disposers"  will 
not  alter  the  permissibility  of  this 
practice. 

Traditionally,  DEA  has  been  opposed 
to  granting  DEA  registrations  to  firms 
solely  or  primarily  engaged  in  the 
disposal  of  controlled  substances  since 
they  are  not  an  essential  link  in  the 
closed  distribution  system  which  the 
Controlled  Substances  Act  established 
to  control  the  flow  of  drugs  from  the 
manufacturer  to  the  ultimate  user. 
However,  due  to  the  changes  in 
distribution  patterns  from  local  to  a 
more  national  distribution,  the  time  and 
resources  expended  by  DEA  in  handling 
surrendered  drugs,  and  the  time 
expended  by  manufacturers,  a  disposer 
registration  is  becoming  an  essential 
Unk. 

Title  21,  CFR  1302.02(d)  defines 
manufacture  in  pari  as  "the  producing, 
preparation,  propagation,  compoimding, 
or  processing  of  a  drug  or 
substance.  .  .".  The  section  further 
defines  a  manufacturer  as  "a  person 
who  manufactuers  a  drug  or  other 
substance  .  .  .  "  By  its  natvue,  a 
disposer  processes  a  drug  or  other 
substance.  Therefore,  a  disposer  falls 
within  the  definition  of  manufacturer. 
However,  due  to  the  limited  nature  of 
the  activity  conducted  by  a  disposer,  a 
separate  designation  is  necessary. 
Therefore,  disposers  will  be  registered 
as  a  subcategory  of  manufactiuer. 

The  basic  requirements  for 
registration  as  a  disposer  v«rill  be  similar 
to  those  currently  imposed  on  all 
registrants  at  the  manufacturer/ 
distributor  level.  They  include,  but  are 
not  necessarily  limited  to:  Security;  all 
applicants  must  install  at  the  registered 
premises  physical  security  controls 
which  meet  the  existing  standards  of  21 
CFR  1301.71  and  1301.72. 
Recordkeeping;  in  accordance  with  21 
CFR  1304,  periodic  inventories  and  - 
records  of  all  controlled  substances 
received,  destroyed  or  distributed  back 
to  the  original,  registered  manufacturers 
must  be  maintained.  Due  to  the  unique 
nattire  of  this  registration  activity,  the 
applicant  must,  consistent  with  21 
U.S.C.  823(a)(5),  adequately  describe  the 
receipt  and  accountability  methods  and 
records  to  be  employed  to  ensure  the 
establishment  of  effective  controls 
against  diversion.  Order  Forms  must  be 
completed  for  all  Schedule  1  and  m 
items  received  and  transferred  ARCOS 
reports  will  be  required.  In  addition  to 
the  DEA  requirements,  disposer 
applicants  must  obtain  the  appropriate 
state  and  federal  approvals  for 
controlled  substance  and  disposal 
activities. 

In  conjunction  with  the  proposed 
amendments  outlined  above,  proposed 
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amendments  are  being  made  to  a 
number  of  sections  which  currently  are 
gender  specific  to  make  them  gender 
appropriate. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  purposed  rule, 
initiated  in  the  public  interest  is 
required  to  address  disposers  of 
controlled  substances  which  are  not 
covered  by  the  existing  regidations.  This 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities;  therefore  no 
regulatory  flexibility  analysis  is  required 
in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq.  The 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  Section  3(f)  Regulatory  Planning 
and  Review,  and  therefore  ha»not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  regiUation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism.implications 
to  warrant  the  pre(>aration  of  a 
Federalsim  Assessment. 

List  efSiAfects 

21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control,  Security 
measures. 

21  CFR  Part  1303 

Administrative  practice  and 
procedure.  Drug  traffic  control. 

21  CFR  Part  1304 

Drug  traffic  control.  Reporting 
requirements. 

21  CFR  Part  1305 

Drug  traffic  oxitrol.  Reporting 
requirements. 

For  reasons  set  out  above,  21  CFR 
parts  1301, 1303, 1304,  and  1305  are 
proposed  to  be  amended  as  follows: 

PART  1M1-{AMENDED] 

1.  The  authority  citation  for  Pari  1301 
ocmtimiM  to  read  as  follows: 

AvIhHtty:  21  V.SX:.  821.  822,  823,  824, 
S71(b),  875,  877. 

2.  Section  1301.02  is  proposed  to  be 
•nended  by  redesignating  paragraphs  (f) 
throu^  (m)  as  (g)  through  (n)  and 
adding  a  new  paragraph  (f)  as  follows: 


11301.02    DefinMene. 

*  *        •        •        • 

(f)  The  term  disposer  means  a 
manufacturer  (as  defined  in  1302.02(d)) 
who  receives  controlled  substances  for 
the  sole  or  primary  purpose  of 
processing  such  substances  to  render 

them  imusable. 

•  •        •        •        • 

3.  Section  1301.22  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2]  and  adding  new  paragraph 
(b)(7)  as  ft^ows: 


11301.22 


(b)*** 

(1)  A  person  registered  to  manufactuxe 
or  import  any  controlled  substance  or 
basic  class  of  controlled  substance, 
except  a  person  registered  to  dispose  of 
any  controlled  substance,  shall  be 
authorized  to  distribute  that  substance 
or  class,  but  no  other  substance  or  class 
which  he/she  is  not  registered  to 
manufacture  or  import;  a  person 
registered  to  dispose  of  any  controlled 
substance  shall  be  authorized  to 
distribute  such  substance  only  to  the 
original  registered  manufacturer  of  the 
substance; 

(2)  A  person  registered  to  manufactiue 
any  controlled  substance  listed  in 
Schedules  n  through  V,  except  a  person 
registered  to  dispose  of  any  controlled 
substance,  shall  be  authorized  to 
conduct  chemical  analysis  and 
preclinical  research  (including  quality 
control  analysis)  with  narcotic  and  non- 
narcotic controlled  substances  listed  in 
those  schedules  in  which  he/she  is 
authorized  to  manufacture;  a  person 
registered  to  dispose  of  any  controlled 
substance  shall  be  authorized  to 
conduct  chemical  analysis  to  ascertain 
that  the  substances  received  for  disposal 
contain  controlled  substances; 

•  *        «        *        * 

(7)  A  person  registered  in  any  activity 
is  authorized  as  a  coincident  activity  to 
dispose  of  controlled  substances  in 

accordance  with  Section  1307.21. 

•  •        •        •        • 

4.  Section  1301.26  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1). 
(a)(2)  and  (b)  and  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

I1301.2S 


(a)  *  *  • 

(1)  Any  officer  or  employee  of  the 
Administration,  any  officer  of  the  U.S. 
Customs  Service,  any  officer  or 
employee  of  the  United  States  Food  and 
Drug  Administration,  and  any  other 
Federal  officer  who  is  lawfully  engaged 
in  the  enforcement  of  any  Federal  law 
relating  to  coatroUed  substances,  drugs 


or  customs,  and  is  duly  authorized  to 
possess  controlled  substances  in  the 
course  of  his  or  her  official  duties; 

(2)  Any  officer  or  employee  of  any 
State,  or  any  political  subdivision  or 
agency  thereof,  who  is  engaged  in  the 
enforcement  of  any  State  or  local  law 
relating  to  controlled  substances  and  is 
duly  authorized  to  posses  controlled 
substances  in  the  course  of  his  or  her 
official  duties;  and 

(3)  Any  person  acting  as  an  agent  of 
the  Administration  or  as  an  agent  of  any 
state  or  local  law  enforcement  agency  to 
dispose  of  controlled  substances 
obtained  from  clandestine  laboratories. 

(b)  Any  official  exempted  by  this 
section  may,  when  acting  in  the  course 
of  his  or  her  official  duties,  possess  any 
controlled  substance  and  distribute  any 
such  substance  to  any  other  official  who 
is  also  exempted  by  this  section  and 
acting  in  the  course  of  his  or  her  official 
duties. 

•  •        •        •        • 

5.  Section  1301.32  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1) 
and  (b)(1)  to  read  as  follows: 

11301.32    AppMcatlon  fcrme;  conHnte; 

(a)  •  *  * 

(1)  To  manufacture,  distribute,  or 
dispose  of  controlled  substances,  he  or 
she  shall  apply  on  DEA  Form  225; 

•  •        •        •        * 

(b)  *  •  • 

(1)  To  manufecture,  distribute,  or 
dispose  of  controlled  substances,  he  or 
she  shall  apply  on  DEA  Form  225a; 

•  *        •        •        * 

6.  In  addition  to  the  amendments  set 
forth  above  in  Section  1301.32,  remove 
the  words  "he  shall  apply"  and  add,  in 
their  place  "he  or  she  shall  apply"  in 
each  of  paragraphs  (a)(2)  through  (a)(8) 
and  (b)(2)  through  (b)(8). 

7.  Section  1301.7  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(13) 
and  (b)(14)  and  adding  a  new  paragraph 
(b)(15)  to  read  as  follows; 

1 1301.71    Security  requirements  generally. 

•  •        •        •        • 

(b)  •  *  • 

(13)  The  availability  of  local  police 
protection  or  of  the  registrant's  at 
applicant's  security  personnel; 

(14)  The  adequacy  of  the  registrant's 
or  applicant's  system  for  monitoring  the 
receipt,  manufacture,  distribution,  and 
disposition  of  controlled  substances  in 
its  operations;  and 

(15)  The  apphcabiUty  of  the  security 
requirements  contained  in  all  Federal, 
state,  and  local  laws  and  regulations 
governing  the  management  of  waste. 
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8.  Section  1301.72  is  proposed  to  be 
amended  by  revising  paragraph  (b)(7)  to 
read  as  follows: 

11301.72    Physical  eacurtty  controls  for 
non-^fscUUonefs;  narcotic  trwatinent 
programs  and  compounders  for  narcotic 
trsatment  programa;  atoiagai 


(b)*** 

(7)  Such  other  secure  storage  areas  as 
may  be  approved  by  the  Administrator 
after  considering  the  factors  listed  in 
Section  1301.71(b),  (1)  through  (15); 


PART  1303— {AMENDED] 

1.  The  authority  citation  for  Part  1303 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821, 826, 871(b). 

2.  Section  1303.12  is  proposed  to  be 
amended  by  revising  paragraphs  (e)(2) 
and  (e)(3)  and  addii^  a  new  paragraph 
(e)(4)  to  read  as  follows: 

11303.12    Procuramant  quotaa. 

•        •        *        *        • 

(e)*  •  • 

(2)  Any  person  who  is  registered  or 
authorized  to  conduct  chemical  analysis 
with  controlled  substances  (for 
controlled  substances  to  be  used  in  such 
analvsis  only); 

(3)  Any  person  who  is  registered  to 
conduct  research  with  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I  or  n  and  who  is  authorized  to 
manu&cture  a  qiiantity  of  such  class 
pursuant  to  Section  1301.22(b)  of  this 
chapter;  and 

(4)  Any  person  who  is  registered 
solely  as  a  disposer  as  defined  in 
Section  1301.02(f)  of  this  chapter. 


PART  1304— {AMENDED] 

1.  The  authority  citation  for  Part  1304 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821,  827.  871(b) 
958(d)  965,  unless  otherwise  noted. 

2.  Part  1304  is  proposed  to  be 
amended  by  adding  new  Section 
1304.20  to  read  as  follows: 

§1304.20    Inventories  of  disposers. 

Each  person  registered  (by  Section 
1301.22(b)  of  this  chapter)  to  dispose  of 
controlled  substances  shall  include  in 
his  inventory  the  same  information 
required  of  manu&ctiu«rs  pursuant  to 
Section  1304.15  (a),  (c),  and  (d). 

3.  Part  1304  is  proposed  to  be 
amended  by  adding  new  Section 
1304.30  to  read  as  follows: 

11304.30   Mseofdffordlspossrs. 

Each  person  registered  (by  Section 
1301.22(b)  of  this  chapter)  to  dispose  of 


controlled  substances  shall  maintain 
records  with  the  following  information 
for  each  controlled  substance: 

(a)  For  each  substance  in  bulk  form, 

(1)  The  name  of  the  controlled 
substance; 

(2)  The  total  quantity  of  the  controlled 
substance  to  the  nearest  metric  unit 
weight  consistent  with  unit  size; 

(3)  The  quantity  received  from  other 
persons,  including  the  date  and  quantity 
of  each  receipt  and  the  name,  address, 
and  registration  number  of  the  other 
peraon  from  whom  the  controlled 
substance  was  received; 

(4)  The  quantity  distributed  back  to 
the  original  manufacturer  of  the 
controlled  substance  including  the  date 
of  and  qtiantity  of  each  distribution  and 
the  name,  address  and  registration 
number  of  the  manufacturer  to  whom 
the  controlled  substance  was 
distributed; 

(5)  The  qviantity  disposed  of  including 
the  date  and  manner  of  disposal,  the 

auantity  of  the  substance  disposed,  and 
le  signatures  of  two  responsible 
employees  of  the  registrant  who 
witnessed  the  disposal. 

(b)  For  each  controlled  substance  in 
finished  form, 

(1)  The  name  of  the  substance; 

(2)  Each  finished  form  (e.g.,  10- 
milligram  tablet  or  10-milligram 
concentration  per  fluid  oimce  or 
milliliter)  and  the  number  of  units  or 
volume  of  finished  form  in  each 
commercial  container  (e.g.,  100-tablet 
bottle  or  3-milliliter  vial); 

(3)  The  niunber  of  commercial 
containers  of  each  such  finished  form 
received  firom  other  persons,  including 
the  date  of  and  number  of  containere  in 
each  receipt  and  the  name,  address,  and 
registration  niunber  of  the  person  fit>m 
whom  the  containers  were  received; 

(4)  The  nimiber  of  commercial 
containers  of  each  such  finished  form 
distributed  back  to  the  original 
manufacturer  of  the  substance, 
including  the  date  of  and  number  of 
containers  in  each  distribution  and  the 
name,  address,  and  registration  number 
of  the  manufactiuer  to  whom  the 
containers  were  distributed; 

(5)  The  number  of  units  or  volume  of 
finished  forms  and/or  commercial 
containers  disposed  of  including  the 
date  and  manner  of  disposal,  the 
quantity  of  the  substance  in  finished 
form  disposed,  and  the  signatiu«s  of  two 
responsible  employees  of  the  registrant 
who  witnessed  the  disposal. 

4.  Section  1304.34  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

11304.34    Reports  generally. 

(a)  All  reports  required  by  Sections 
1304.35-1304.30  shall  be  filed  with  the 


ARCOS  Unit,  P.O.  Box  28293,  Central 
Station.  Washington,  D.C.  20005. 

(b)  Reports  required  by  Sections 
1304.35-1304.39  shall  be  filed  on  DEA 
Fonn  333,  or  on  medial  which  contains 
the  data  required  by  DEA  Form  333  and 
which  is  acceptable  to  the  ARCDS  Unit. 

5.  Part  1304  is  proposed  to  be 
amended  by  adding  a  new  section 
1304.39  to  read  as  follows: 

f  1 304.39    Reports  from  disposers. 

Each  person  who  is  registered  to 
dispose  of  controlled  substances  shall 
report  as  follows: 

(a)  Substances  covered.  Reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  I  and  U 
and  on  each  narcotic  controlled 
substance  listed  in  Schedule  III  (but  not 
on  any  material,  compoimd,  mixture  or 
preparation  containing  a  quantity  of  a 
substance  having  a  stimulant  e^ct  on 
the  central  nervous  system,  which 
material,  compotmd.  mixtiue  or 
preparation  is  listed  in  Schedule  m  or 
on  any  narcotic  controlled  substance 
hsted  in  Schedule  V).  Data  shall  be 
presented  in  such  a  manner  as  to 
identify  the  particular  form,  strength, 
and  trade  name,  if  any,  of  the  product 
containing  the  controlled  substance  for 
which  the  report  is  being  made.  For  this 
purpose,  persons  filing  reports  shall 
utilize  the  National  Drug  Code  Number 
assigned  to  the  product  under  the 
National  Drug  Code  System  of  the  Food 
and  Drug  Administration. 

(b)  Transactions  reported.  Reports 
shall  provide  data  on  each  acquisition  to 
inventory  (identifying  whether  it  is,  e.g., 
by  purchase  or  transfer,  or  supply  by  the 
Federal  Government)  and  eadi 
reduction  fit>m  inventory  (identifying 
whether  it  is  e.g.,  by  sale  or  transfer  to 
the  manufactiirer,  theft,  destruction,  or 
seizure  by  Government  agencies).  These 
reports  shall  be  filed  every  month  not 
later  than  the  15th  day  of  the  month 
succeeding  the  month  for  which  it  is 
submitted:  except  that  a  registrant  may 
be  given  permission  to  file  more 
firequently  or  less  fiequently  (but  not 
less  than  quarterly),  depending  on  the 
number  of  transactions  being  reported 
each  time  by  that  registrant. 

(c)  Inventories  reported.  Reports  shall 
provide  data  on  the  stocks  of  each 
reported  controlled  substance  on  hand 

as  of  the  close  of  business  on  December   - 
31  of  each  year.  These  reports  shall  be 
filed  no  later  than  January  15  of  the 
following  year. 

PART  1305— {AMENDED] 

1.  The  authority  citation  for  Part  1305 
continues  to  read  as  follows: 
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Authority:  21  U.S.C  821, 828, 871(b). 
unless  otherwise  noted. 

2.  Section  1305.08  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

f  1306.06   Parsons  enlMsd  to  fill  ordsr 


(b)  A  person  who  has  obtained  any 
controlled  substance  in  Schedule  I  or  II 
by  order  form  may  return  such 
substance,  or  portion  thereof,  to  the 
person  from  whom  he/she  obtained  the 
substance,  to  the  manufacturer  of  the 
substance,  or  to  a  registered  disposer 
pursuant  to  the  order  form  of  the  latter 
person; 

Dated:  August  17, 1995. 

Gem  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcaanent 
Administration. 

(FR  Doc.  95-20890  Filed  8-22-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Sarvica 

30  CFR  Parts  206  and  260 
RIN  1010-AB03 


Bidding  Systsma  for 
Outer  Continantai  Shalf 


Intha 


agency:  N4inerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  proposes  an  amendment 
to  change  the  bidding  systems  for  newly 
issued  leases  under  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA). 
Four  modifications  of  the  existing 
ahemative  bidding  systems  are 
proposed  that  could  lower  the  minimum 
prescribed  royalty  rate  charged  on 
newly  issued  Federal  offshore  leases 
bom  12V^  per  centtmi  to  a  rate  greater 
than  zero  per  centiun;  allow  operating 
allowances  in  determining  receipts 
subject  to  royalty  rate;  suspend  or  defer 
royalty  for  periods,  volumes,  or  values 
of  production;  and  extend  the  functional 
forms  for  calciilating  royalty  rates  under 
variable  rate  systems  to  include  product 
prices  as  well  as  value  and  amount  of 
production  with  the  ability  to  apply 
different  functional  forms  across  time 
periods.  The  proposed  rule  does  not 
affect  existing  leases. 

This  proposed  rulemaking  results 
from  a  review  of  alternative  leasing 
policies  conducted  by  MMS  with 
constituent  input,  consistent  with  the 


Vice-President's  Reinventing 
Government  initiative.  In  particular,  this 
change  will  grant  the  Secretary  of  the 
Interior  (Searetary)  the  flexibility  to 
improve  the  way  MMS  provides  service 
to  its  customere  and  its  ability  to 
manage  OCS  oil  and  gas  resources  for 
the  benefit  of  the  public. 
DATES:  Comments  must  be  received  or 
postmarked  no  later  than  October  23, 
1995  to  be  considered  in  this 
rulemaking. 

ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior;  Minerals 
Mfmagement  Service;  381  Elden  Street; 
Mail  Stop  4700;  Hemdon,  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Marshall  Rose,  Chief,  Economic 
Evaluation  Branch,  telephone  (703) 
787-1536. 

SUPPLEMENTARY  INFORMATION:  Under  the 
OCSLA,  in  section  8(a)(1),  several 
bidding  systems  are  authorized  for  new 
leases.  The  Secretary  may  grant  a 
modification  in  the  royalty  rate  to  less 
than  12V^  per  centum  upon  application 
for  existing  leases.  However,  new  leases 
are  currently  offered  at  a  lease-specified 
royalty  rate  of  no  less  than  12V2  per 
centum,  and  it  is  for  this  class  of  leases 
that  the  proposed  rule  is  applicable. 

The  OCSLA  also  provides  authority  to 
modify  any  bidding  system  currently 
authorized  by  the  act  if  the  Secretary 
determines  the  modification  to  be  useful 
to  accomplish  the  purposes  and  policies 
of  the  act  (section  8(a)(1))- 

MMS  will  consider  using  this  more 
flexible  royalty  rate  policy  on  specific 
types  of  new  leases,  including,  but  not 
limited  to,  those  characterized  by  high 
development  costs  (deepwater  leases  in 
water  depths  of  200  meters  or  greater), 
relinquished  tracts  with  qualifying  wells 
but  imeconomic  reserves,  or 
relinquished  tracts  that  received  high 
bonus  bids  but  no  exploration  activity. 
Bidding  systems  that  reflect  a  lower 
royalty  than  12^/^  per  centiun  are ' 
expected  to  increase  competition  for 
these  tracts  and,  if  discoveries  are  made, 
result  in  greater  production  in  the 
future. 

The  proposed  regulatory  change 
would  initiate  actions  to  allow 
modification  of  the  minimimi  royalty 
rate  fixtm  12'/^  per  centum  of  the 
production  amount  or  value  to  an 
effectively  lower  rate  for  all  or  a  part  of 
the  tract's  productive  life  as  described 
in  the  lease  terms  portion  of  a  sale's 
final  notice.  This  lower  rate  could  be 
designated  over  the  life  of  the  lease  as 
a  constant  or  variable  measure  or 
emerge  as  a  result  of  fulfilling  specified 


conditions  (e.g.,  no  royalties  due  until 
production  reaches  a  designated  level  or 
a  predetermined  capital  cost  allowance 
is  recovered).  Further,  the  basis  for 
determining  the  royalty  rate  under 
variable  tenns  is  expanded  to  include 
resource  price  as  a  potential  variable. 
Thus,  a  smaller  royalty  rate  could  apply 
during  periods  of  lower  average  product 
prices,  and  the  precise  relationship 
could  vary  between  periods.  This 
expansion  will  allow  use  of  a  simple 
price-royalty  rate  formula  when  unit 
operatii^  costs  are  constant  and  can  be 
estimated  with  some  precision. 

This  proposed  rule  is  the  result  of  a 
review  of  altemate  leasing  policies 
conducted  within  MMS.  MMS 
pubUshed  a  Federal  Roister  Notice 
presenting  possible  altemate  policies 
and  received  input  from  constituents, 
consistent  with  the  Vice-President's 
Reinventing  Government  initiative. 

The  proposed  actions  will  enable 
MMS  to  set  royalty  terms  at  time  of  sale 
for  new  leases  that  will  adjust 
dynamically  to  changing  market 
conditions  prevalent  in  the  oil  and  gas 
industry  during  exploration, 
development,  and  production.  These 
actions  are  expected  to  result  in 
increased  competition  for  newly  offered 
Federal  o&hore  tracts,  thereby 
contributing  to  the  assurance  of  receipt 
of  fair  market  value  on  leased  tracts. 
These  actions  are  also  expected  to 
increase  the  likelihood  that  a  newly 
leased  tract  will  be  explored  and 
developed.  In  sum,  this  change  will 
grant  the  Secretary  the  flexibility  to 
improve  the  way  MMS  provides  service 
to  its  customere  and  its  ability  to 
manage  OCS  oil  and  gas  resources  for 
the  benefit  of  the  public. 

Author  This  document  was  prepared  by 
Dr.  Marshall  Rose.  Chief,  Economic 
Revaluation  Branch,  MMS. 

Executive  Order  (E.G.)  1 2866 

This  rule  was  reviewed  under  E.O. 
12866.  The  rule  was  determined  to  not 
be  significant  under  the  criteria  of  E.O. 
12866. 

Regulatory  Flexibilify  Act 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Any  direct  effects  of  this 
rulemaking  will  primarily  affect  the 
Outer  Continental  Shelf  (OCS)  lessees 
and  operators — entities  that  are  not,  by 
definition,  small  due  to  the  technical 
complexities  and  financial  resources 
necessary  to  conduct  OCS  activities. 
The  indirect  effect  of  this  rulemaking  on 
small  entities  that  provide  support  lot 
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offishore  activities  have  also  been 
detennined  to  be  small. 

Paperwerk  Raductien  Act 

The  information  collection 
requirements  contained  in  those  parts  of 
MMS's  regulatory  program  afiiected  by 
thirrule  1^  this  rule  have  been 
approved  by  0MB  under  (44  U.S.Q 
3501  et  seq.).  The  forms,  filing  date,  and 
approved  OMB  clearance  numbers  are 
identified  in  30  CFR  210.10  and  30  CFR 
216.10. 

Takings  Implication  Assessment 

The  DOI  certifies  that  this  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  A  Takings  Implication 
Assessment  prepared  pursuant  to  E.O. 
12630,  Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  is  not 
required. 

E.0. 12778 

The  DOI  has  certified  to  OMB  that 
this  proposed  rule  meets  the  applicable 
dvil  justice  reform  standards  provided 
in  Sections  2(a)  and  2(b)(2)  of  E.O. 
12778. 

National  Environmental  Policy  Act 

The  National  Environmental  Policy 
Act  (NEPA)  compliance  for  the 
proposed  rule  is  covered  by  DOI 
procedures  for  implementing  NEPA 
(516  DM2,  Appendix  1.10).  In 
accordance  with  those  procedures, 
MMS  will  examine  the  potential 
environmental  effects  of  the  proposed 
rule  during  NEPA  review  for  each  lease 
sale.  This  is  appropriate  because  the 
potential  environmental  effects  of  the 
rule  depend  largely  on  how  it  is 
applied,  and  decisions  on  application 
would  be  made  on  a  sale-by-sale  basis. 

List  of  Subiects 

30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties,  Natural  gas. 
Petroleum,  Public  lands — ^mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  260 

Continental  shelf,  Govenunent 
contracts.  Mineral  royalties.  Oil  and  gas 
exploration,  Public  lands — ^mineral 
resources. 


Dated:  May  12, 1995. 
B«b  ArBStrong, 

Assistant  Secretary,  Land  andh4inerals 
Management.    ■ 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  parts  206  and  260  are 
proposed  to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 

AndMrity:  5  U.S.C  301  et  seq.;  25  U.S.C 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C  181  et  seq.,  351  et  seq..  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C  1301 
se  seq.,  1331  et  seq.,  and  1801  et  seq. 

2.  Section  206.106  of  subpart  C  is 
added  to  read  as  follows: 

1208.108    OperaMng  aWewncas. 

Notwithstanding  any  other  provisions 
in  these  regulations,  an  operating 
allowance  may  be  used  for  the  purpose 
of  computing  royalty  obligations  when 
provided  for  in  die  notice  of  an  Outer 
Continental  Shelf  (OCS)  lease  sale.  The 
allowance  amount  or  formula  shall  be  as 
specified  in  the  notice  of  an  OCS  lease 
sale  and  in  the  lease  agreement. 

3.  Section  206.160  of  subpart  D  is 
added  to  read  as  follows: 

f  208.180   Operating  alkmances. 

Notwithstanding  any  other  provisions 
in  these  regulations,  an  operating 
allowance  may  be  used  for  the  purpose 
of  computing  royalty  obligations  when 
provided  for  in  ihe  notice  of  an  OCS 
lease  sale.  The  allowance  amount  or 
formula  shall  be  as  specified  in  the 
notice  of  an  OCS  lease  sale  and  in  the 
lease  agreement. 

PART  260— OUTER  CONTINENTAL 
SHELF  ON.  AND  QAS  LEASING 

1.  The  authority  citation  for  part  260 
is  revised  to  read  as  follows: 

Authsrity:  43  U.S.C.  1331  and  1337. 

2.  Section  260.110  of  subpart  B  is 
amended  to  revise  paragraphs  (a)(l)(iii), 
(2)(ui),  (3)(i)(C)(4).  and  (iii)  and  to  add 
new  paragraphs  (a)  (5)  and  (6)  to  read  as 
follows: 

S  280.1 10    IMding  systems. 

(a)*  •  • 

(D*  *  * 

(iii)  The  annual  rental  to  be  paid  by 
the  highest  responsible  qualified  bidder 
and  any  amoimts  creditable  against 
futiue  royalties  shall  be  the  amount 
specified  in  the  notice  of  an  OCS  lease 
sale  pid>lished  in  the  Federal  Register. 
***** 

(2)*   •  •    . 


(iii)  Payment  amounts  shall  be  as 
specified  in  paragraph  (a)(l)(iii)  of  this 
section. 

*  •        •        *        • 

(3)'   •  ' 
(D*   •   ' 

(O*  •  • 

(4)  The  production  period  and 
inflation  factor  for  purposes  of 
determining  value  or  amoimt  of 
production  shall  be  stated  in  the  notice 
of  an  OCS  lease  sale  that  is  published 
in  the  Federal  Register.  The  procedures 
for  making  the  inflation  adjustment 
shall  be  stated  in  the  notice  of  an  OCS 
lease  sale  published  in  the  Federal 
Register. 

(iii)  Payment  amounts  shall  be  as 
specified  in  paragraph  (a)(l)(iii)  of  this 
section. 

•  *        •        •        • 

(5)  Cash  bonus  bid  with  a  variable 
royalty  rate  or  rates  during  one  or  more 
production  periods  in  amount  or  value 
of  the  production  saved,  removed  or 
sold,  and  an  annual  rental.  The 
royalties  may  be  suspended  or  deferred 
for  a  period,  volume,  or  value  of 
production. 

(i)  The  royalty  rate  or  rates  to  be  paid 
by  the  highest  responsible  qualified 
bidder  may  be  less  than  12V2  per 
centiun,  but  greater  than  zero 
percentum,  at  the  beginning  of  the  lease 
period  in  the  amount  or  value  of 
production  saved,  removed  or  sold.  The 
applicable  royalty  rate(s)  and 
suspension  or  deferral  magnitudes  or 
formulas  shall  be  specified  in  the  notice 
of  an  OCS  lease  sale  published  in  the 
Federal  Register. 

(ii)  Amoimt  and  payment  of  cash 
bonus  under  procedure  shall  be  as 
specified  in  paragraph  (a)(l)(ii)  of  this 
section. 

(iii)  Payment  amounts  shall  be  as 
specified  in  paragraph  (a)(l)(iii)  of  this 
section. 

(6)  Cash  bonus  bid  with  a  variable 
royalty  rate  or  rates  during  one  or  more 
production  periods  in  amount  or  value 
of  the  production  saved,  removed  or 
sold,  and  an  annual  rental.  The 
royalties  may  be  suspended  or  deferred 
for  a  period,  volume,  or  value  of 
production. 

(i)  The  royalty  rate  or  rates  to  be  paid 
by  the  highest  responsible  qualified 
bidder  shall  be  a  pyercentage  of  the 
amount  or  value  of  the  production 
saved,  removed  or  sold.  When  the  value 
of  production  is  used,  by  unit  or  in 
aggregate,  the  basis  for  the  prices  to  be 
applied  shall  be  specified  in  the  notice 
of  an  OCS  lease  sale  published  in  the 
Federal  Register. 

(A)  The  royalty  rate  shall  be 
calculated  by  utilizing  a  formula  or 
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schedule,  which  relates  the  royalty  rate 
established  thereby  to  the  adjusted 
amoimt  or  indexed  value  of  the  oil  and 
gas  produced  during  designated 
production  periods.  The  description  of 
the  formula  or  schedule  shall  include 
the  relationship  between  adjusted  or 
actual  amount,  indexed  value,  or 
indexed  price  of  production,  and  the 
royalty  rate,  with  a  stipuladon  of  the 
lowest  royalty  rate  and  highest  royalty 
rate.  The  royalty  rate  formula  or 
schedide  and  the  suspension  or  deferral 
magnitudes  or  formulas  shall  be 
included  in  the  lease  document  as 
executed. 

(B)  The  royalty  rate  formula  or 
schedule  and  the  suspension  or  deferral 
magnitudes  or  formulas  shall  be 
specified  in  the  notice  of  an  OCS  lease 
sale  published  in  the  Federal  Register. 

(C)  Royalty  payment  calculation. 

U)  The  royalty  rate  utilized  in  the 
calculation  of  royalty  payments  is  based 
on  an  adjusted  or  indexed  value, 
amount,  or  indexed  price  of  production 
and  is  established  through  appUcation 
of  a  formula  or  schedule  during  one  or 
more  designated  production  periods. 

(2)  The  adjusted  indexed  value  or 
indexed  price  of  production  shall  be 
determined  by  applying  an  inflation 
factor  to  the  actual  indexed  value  or 
indexed  price  of  production. 

(3)  The  established  royalty  rate  is 
applied  to  the  actual  value  of 
production  which  results  in  the 
determination  of  amount  in  doUars  to  be 
paid  to  the  United  States  by  the  person 
awarded  the  lease,  or  the  amount  of 
royalty  oil  and  gas  to  be  taken  in  kind 
by  the  United  States. 

(4)  The  production  period,  inflation 
factor  for  purposes  of  determining  value 
or  amount  of  production,  and 
procedures  for  making  the  inflation 
adjustment  shall  be  stated  in  the  notice 
of  an  OCS  lease  sale  that  is  published 
in  the  Federal  Register. 

(ii)  Amount  and  payment  of  cash 
bonus  under  procedure  shall  be  as 
specified  in  paragraph  (a)(l)(ii)  of  this 
section. 

(iii)  Pajonent  amounts  shall  be  as 
specified  in  paragraph  (a)(l)(iii)  of  this 
section. 

'****• 

(FR  Doc.  95-20873  Filed  8-22-95;  8:45  am] 
■UMQ  CODE  MIO-HR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WA39-1-7028b;  FRL-6288^] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
forecasting  and  tracking  vehicle  miles 
traveled  (VMT)  for  the  Puget  Sound 
Carbon  Monoxide  (CO)  Nonattainment 
Area.  The  SIP  revision  was  submitted  by 
the  State  to  satisfy  certain  Federal  Clean 
Air  Act  requirements  for  Section 
187(a)(2)(A)  and  Section  187(a)(3)  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA).  In  the  Final  Rules  Section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  ccnnments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  wrill  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  22, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  10,  Air  Programs  Section,  1200 
6th  Avenue,  Seattle,  WA  98101. 
Washington  State  Department  of 

Ecology,  P.O.  Box  47600,  PV-11, 

Olympia,  WA  98504-7600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  Air  Programs  Branch 


(AT-082),  EPA.  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-6917. 
SUPPLEMENTARY  INFORIUTKM:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  July  20, 1995. 
Chuck  Clarke, 
Regional  Administrator. 
[FR  Doc.  95-20802  Filed  8-22-95;  8:45  am) 
BIUJNQCOOE 


40  CFR  Part  52 

[VA12-1-6863b,  VA28-1-6997b:  FRL-62e2- 
«1 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia 
(Proposed  Approval  of  Miscellaneous 
Revisions) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
State  Implementation  Plan  (SD') 
revisions  submitted  by  the 
Commonwealth  of  Virginia.  These 
revisions  incorporate  changes  adopted 
by  Virginia  in  1989  and  1993  into  the 
federally  enforceable  Virginia  SEP.  The 
intended  effect  of  this  action  is  to  revise 
the  federally-approved  SIP  to  reflect  the 
current  State  requirements.  This  action 
is  being  taken  under  section  110  of  the 
Clean  Air  Act. 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  22, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marda  L. 
Spink.  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  HI,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
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available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  ID,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street.  Richmond.  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  597-1325. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  July  6, 1995. 
W.  T.  Winiewski. 

Acting  Regiona]  Administrator,  Region  ID.  ■• 
|FR  Doc.  95-20798  Filed  S-22-95;  8:45  am] 
■UMQ  COW  HM-60-P 


40  CFR  Part  180 
[OPP-300395;  FRL-4970-2] 
MN  2070-AC18 

Callulosa  Acetate;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  cellulose  acetate  (CAS  Reg.  No.  9004- 
35-7)  when  tised  as  an  inert  ingredient 
(pesticide  rate-release  regulating  agent) 
in  pesticide  formulations  applied  to 
growing  crops  only.  Consep,  Inc., 
requested  tltis  proposed  regulation 
pursuant  to  the  Federal  Food,  Drug  and 
Cosme^c  Act  (FFDCA). 
DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300395],  must  be  received  on  or  before 
September  22, 1995. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resovtrces  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  C^  #2, 


1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Information  submitted  as  a 
comment  concerning  this  dociunent 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-300395].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  foimd  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
2800  Crystal  Drive,  North  Tower,  6th. 
Floor,  Arlington,  VA  22202,  (703)-30ft- 
8811;  e-mail: 

waller.mary@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Consep, 
Inc.,  213  Southwest  Columbia  St.,  Bend, 
OR  97702-1013,  submitted  pesticide 
petition  (PP)  4E04401  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346  a(e)),  propose  to  amend  40  CFR  part 
180.1001(d)  by  exempting  cellulose 
acetate  fit)m  the  requirement  of  a 
tolerance.  Cellulose  acetate,  when  used 
as  an  inert  ingredient  (pesticide  rate- 
release  regulating  agent)  in  pesticide 
formulations  applied  to  growing  crops 
only,  under  40  CFR  180.1001(d),  meets 
the  definition  of  a  polymer  imder  40 
CFR  723.250(b)  and  the  criteria  listed  in 
40  CFR  723.250(e)  that  define  a 


chemical  substance  that  poses  no 
unreasonable  risk  imder  section  5  of  the 
Toxic  Substance  Conti-ol  Act  (TSCA). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of    . 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
to  imply  nontoxidty;  the  ingredient  may 
or  may  not  be  chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  pohcy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
die  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  bom 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  adcUtion  to  that 
described  below,  for  cellulose  acetate 
will  need  to  be  submitted.  The  rationale 
for  this  decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  litUe  is 
known.  The  Agency  believes  that 
polymers  meeting  tiie  criteria  noted 
above  will  present  minimal  or  no  risk. 
Cellulose  Acetate  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)  and  meets  the  following 
criteria  that  are  used  to  identify  low-risk 
polymers. 

1.  The  minimum  niunber  average 
molecular  weight  of  cellulose  acetate  is 
28,000.  Substances  with  molecular 
weights  greater  than  400  generally  are 
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not  absorbed  through  the  intact  sldn, 
and  substances  with  molecular  wei^ts 
greater  than  1,000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  tract.  Chemicals  not 
absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Cellulose  acetate  is  not  a  cationic 
polymer,  nor  is  it  reasonably  expected 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment. 

3.  Cellulose  acetate  does  not  contain 
less  than  32.0  percent  by  weight  of  the 
atomic  element  carbon. 

4.  Cellulose  acetate  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carl>on,  hydrogen,  and 
oxygen. 

5.  Cellulose  acetate  does  not  contain 
as  an  integral  part  of  its  composition, 
except  as  impurities,  any  elements  other 
than  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

6.  Cellulose  acetate  is  not  a 
biopolymer,  a  synthetic  equivalent  of  a 
biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  Cellidose  acetate  is  not 
manufactiued  from  reactants  containing, 
other  than  as  impurities,  halogen  atoms 
or  cyano  u-oups. 

I     8.  Cellulose  acetate  does  not  contain 
I  reactive  functional  groups  that  are 
intended  ch-  reasonably  expected  to 
undergo  further  reaction. 

9.  Cellulose  acetate  is  neither 
designed  nor  reasonably  expected  to 
substantially  degrade,  decompose,  or 
depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  foimd  that, 
when  used  in  accordance  with  good 
agricuJtiiral  practice,  this  ingredient  is 
useful,  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fimgidde,  and  Rodentidde 


Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  withhi  30  days  after  the 
publicaticm  of  this  dociunent  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  AdviscHy 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
conUtjl  number,  [OPP-300395].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [CMPP- 
300395]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  d^gcribed  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  offidal  rulemaking 


record  which  will  also  include  all 
comments  submitted  direcUy  in  writing. 
The  offidal  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  pubUshed  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives,  Pestiddes  and  pests. 
Processed  foods.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  7, 1995. 

Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

S  ISaiOOl    Exemptions  from  the 
requirement  of  a  tolerance. 

•        •        •        •        • 

(d)  •    *     • 


Inert  ingredtoni 


CeNuloee  acetate  (CAS  Reg.  No.  9004-35-7),  minimum 
number-average  molecular  weight  28,000. 


Limits 


Uses 


Pesticide  rate-release  regulating  agenL 
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FEDERAL  EMERGENCY 
MANAGEMENT AQENCY 

44CFRPart206 

raN3067-AC3« 

ExMnpUon  From  Gamlshmant  for 
Temporary  Housing  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  that  all  financial  assistance 
provided  under  the  EKsaster  Housing 
Program  is  exempt  from  garnishment, 
seizure,  enciimbrance,  levy,  execution, 
pledge,  attachment,  release,  or  waiver. 

DATES:  Comments  will  be  accepted  until 
October  23, 1995. 

ADDRESSES:  Please  send  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (facsimile)  202- 
646-4536. 

FOR  FURTHER  INFOBMATION  CONTACT: 
Laurence  W.  Zensinger,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington,  DC  20472. 
(202)  646-4262,  ^facsimile)  202-646- 
2730. 

SUPPLEMENTARY  INFORMATION:  Financial 
assistance  provided  under  the  Disaster 
Housing  Program  is  not  currently 
exempt  from  garnishment.  Financial 
assistance  under  the  Individual  and 
Family  Grant  (IFG)  Program  is  exempt 
from  garnishment  as  specified  in  44  CFR 
206.131(1).  The  purpose  of  financial 
assistance  provided  imder  the  Disaster 
Housing  Program  is  to  aid  the  applicant 
in  obtaining  safe  housing  following  a 
Presidentially  declared  disaster.  When 
financial  assistance  provided  to  an 
applicant  is  garnished,  the  housing 
needs  of  the  applicant  remain  unmet. 
Regulatory  exemption  from  garnishment 
serves  the  intent  of  the  Disaster  Housing 
Program  and  this  proposed  rule  would 
provide  needed  protection  for 
applicants  who  are  awarded  assistance. 

Natwaal  EnviroBncDtal  Policy  Act 

This  proposed  rule  is  categorically 
excluded  frtnn  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  aseessment  has  been  prepared. 


Execnthre  Order  12886,  Regolatory 
PLumiiig  and  Review 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  within  the 
meaning  of  §  2(f)  of  E.0. 12866  of 
September  30, 1993, 58  FR  51735.  To 
the  extent  possible  this  proposed  rule 
would  adhere  to  the  regulatory 
principles  set  forth  in  E.0. 12866,  but 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  imder  the 
provisions  of  E.0. 12866. 

Paperwwk  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  requirranent 
as  described  in  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  E.0. 12612. 
Federalism,  dated  October  26, 1987. 

Executive  Order  12778,  avil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  §  2(b)(2)  of  E.O. 
12778. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance.  Housing. 

Accordingly,  44  CFR  part  206  is 
proposed  to  be  amended  as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  2^,  1988 

Subpart  D— Temporary  Housing 
Assistance 

1.  The  authority  citation  for  part  206 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  The  Robert  T.  Sufford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978. 4i  FR  41943.  3  CFR,  1978  Comp., 
p.  329,  5  U.S.C  App.  1;  E.O.  12148,  44  FR 
43239,  3  CFR.  1979  Comp..  p.  412,  as 
amended;  and  E.O.  12673,  54  FR  12571,  3 
CFR,  1989  Comp..  p.  214. 

2.  Section  206.101(g)  is  proposed  to 
be  amended  to  add  introductory  text  to 
read  as  follows: 

(g)  Forms  of  Temporary  Housing 
Assistance.  All  proceeds  received  or 
receivable  by  the  applicant  under 
§  206.101  shall  be  exempt  from 
garnishment,  seizure,  encumbrance, 
levy,  execution,  pledge,  attachment, 
release,  or  waiver.  No  rights  under  this 
provision  are  assignable  or  transferable. 


Dated:  August  16, 1995. 
Rickard  W.  KriBB, 

Associate  Dizector,  Response  and  Recovery. 
(PR  Doc.  95-20900  Filed  8-22-95;  8:45  am) 

MUMG  cooe  «na-os-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21  and  25 

[CC  Doctot  No.  92-897,  FCC  95-287] 

RadesignatIng  the  27.S-29.5  GHz 
Frsquency  Band,  RaaNocatbig  the 
29.5-30.0  GHz  Frequency  Band,  and 
Establishing  Rules  and  Policies  for 
Local  Multipoint  Distritxition  Service 
and  for  Rxed  Satellite  SeiviceB 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  is  the  Third  Notice  of 
Proposed  Rulemaking  to  establish  Local 
Multipoint  Distribution  Service  (LMDS) 
in  the  27.5-29.5  GHz  (28  GHz) 
frequency  band.  In  this  Notice,  the 
Commission  proposes  a  band 
segmentation  plan  designed  to  permit 
both  LMDS  and  Fixed  Satellite  Service 
(FSS)  systems  to  operate  in  the  28  GHz 
frequency  band.  It  also  proposes  to 
accommodate  feeder  links  for  certain 
Mobile  Satellite  Service  (MSS)  systems 
in  this  band.  The  proposal  ensures  the 
rapid  dissemination  of  innovative 
communications  services  by  facilitating 
the  entry  of  multiple  providers  into  the 
market.  New  providers  will  offer 
£acilities-based  competition  to  each 
other  and  traditional  cable  and 
telephone  carriers — greatly  enhancing 
customer  choice.  A  wealth  of  innovative 
services  will  include  two-way  video, 
teleconfierencing,  telemedicine, 
telecommuting,  data  services  and  global 
networks.  The  Conmiission  proposes  the 
use  of  competitive  bidding  to  choose 
among  mutually  exclusive  LMDS  and 
FSS  applicants.  It  also  proposes  to 
reallocate  the  29.5-30.0  GHz  band  in 
connection  with  the  band  segmentation 
plan.  The  Commission  is  also 
supplementing  its  earlier  Tentative 
Decision  on  CellularVision's  request  for 
a  Pioneer  Preference. 
DATES:  Comments  are  due  on  or  before 
Augiist  28, 1995  and  replies  are  due  on 
or  biefore  September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti,  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0871;  Donna  Bethea, 
Satellite  and  Radiocommunication 
Division,  International  Bureau,  (202) 
739-0728. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Third 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  92-297,  adopted  July  13. 1995, 
and  released  July  28, 1995. 

The  complete  text  of  the  Third  Notice 
of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  230),  1919  M  Street,  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  at  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246.  Washington,  DC 
20554. 

Synopsis  ofThird  Notice  of  Proposed 
Rulemaking  and  Supplemental 
Tentative  Decision 

In  the  first  NPRM.  58  FR  6400 
(January  28, 1993),  the  Commission 
considered  three  petitions  for 
rulemaking  proposing  a  redesignation  of 
the  28  GHz  band.  That  band  currenUy 
is  designated  for  fixed  point-to-point 
and  fixed  satellite  service  use.  It  found 
that  redesignation  of  the  point-to-point 
use  of  the  band  to  point-to-multipoint 
use  could  stimulate  greater  use  of  a 
band  thai  largely  has  lain  fallow. 
However,  the  Commission  asked  for 


comment  from  satellite  entities 
regarding  the  effect  of  redesignation  on 
any  proposed  fixed  satellite  use  of  the 
band.  Non-geostationary  orbit  (NGSO) 
and  Geostationary  orbit  (GSO)  FSS 
systems  were  proposed.  In  addition, 
entities  planning  mobile  satellite 
services  requested  spectrum  for  their 
uplink  feederlinks. 

In  this  Notice,  the  Commission 
proposes  a  band  segmentation  plan  that 
it  tentatively  concludes  will  permit  both 
LMDS  and  Fixed  Satellite  Service  (FSS) 
systems  to  operate  in  the  28  GHz 
frequency  band.  It  also  proposes  to 
accommodate  feeder  links  for  certain 
Mobile  Satellite  Service  (MSS)  systems 
in  this  band. 

The  proposal  ensures  the  rapid 
dissemination  of  innovative 
communications  services  by  focilitating 
the  entry  of  multiple  providera  into  the 
market.  New  providera  will  offer 
facilities-based  competition  to  each 
other  and  traditicmal  cable  and 
telephone  carriers — greatiy  enhancing 
customer  choice.  A  wealth  of  innovative 
services  will  include  two-way  video, 
teleconferencing,  telemedicine. 
telecommuting,  data  services  and  global 
networks.  Flexible  service  rules  will 


also  promote  the  efficient  use  of  scarce 
spectrum  by  allowing  providera  to 
adjust  and  respond  to  changes  in 
technology  and  market  demand. 

The  Commission  proposes  a 
segmentation  scheme  for  the  28  GHz 
band  that  it  believes  is  equitable,  allows 
licensees  to  operate  viable  systems, 
promotes  competition  within  the  band, 
allows  the  public  to  receive  service  as 
soon  as  possible,  and  provides  for  futuire 
growth  of  both  satellite  and  terrestrial 
services.  The  plan  also  supports  the  Nil 
and  Gn,  creates  com{>etition  to  cable, 
LECs,  cellular,  and  PCS,  and  continues 
to  promote  the  U.S.  as  a  leader  in 
satellite  technology.  The  Commission 
believes  this  spectrvun  band  plan 
accommodates  the  expected  needs  of  all 
of  the  parties,  althou^  it  does  not 
reflect  their  exact  requests.  The 
Commission  maintains  that  each 
proponent  can  still  develop  and  operate 
viable  systems  within  the  band,  and 
initiate  competitive  services.  Moreover, 
this  proposal  allows  both  terrestrial 
LMDS  and  satellite  industries  to 
implem«it  services  in  the  near  term. 

The  Commission's  proposed  plan  is 
depicted  graphically  as  follows:^ 
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BILUNO  CODE  C712-41-C 

The  Commission's  recommended 
proposals  for  the  WRC-95  include 
proposals  designed  to  eliminate  a 
principle  regulatory  obstacle  to  NGSO 
service— ITU  Radio  Regulation  2613 
from  applying  in  Ka-Band  uplink  and 
downlink  spectrum.  The  proposals,  if 
adopted  at  WRC-95,  would  &cilitate  the 
implementation  of  the  band 
segmentation  plan  it  proposes. 
However,  adoption  of  different 
provisions  at  die  WRC-g5  could  affect 


I  Primary  services  are  listed  in  capital  letter*. 
Lower-case  letters  indicate  secondary  services. 
Primary  services  in  a  particular  frequency  bend 
have  equal  rights  to  any  other  services  operating  in 
the  same  band.  Station*  operating  in  primary 


the  ability  to  implement  the  plan. 
Accordingly,  the  Commission  requests 
comment  on  what,  if  any,  contingency 
plans  may  be  appropriate  at  this  stage, 
and  on  any  other  information  that 
develops  from  the  WRC-95  Preparatory 
process  that  may  be  relevant  to 
implementation  of  the  proposed  plan. 


services  are  protected  against  interference  torn 
stations  of  "secondary"  services.  Moreover,  stations 
operating  in  a  secondary  service  cannot  claim 
protection  from  harmful  interference  from  stations 
of  a  primary  service.  47  CFR  2.104(d)  and  2.105(c). 


Supplemental  Tentative  Decision  on 
CellularVision's  Pioneer's  Preference 
Application 

In  the  Tentative  Decision  on 
CellularVision's  request  for  a  pioneer's 
preference,  the  Commission  found  that 
CellularVision  is  the  innovator  of  LMDS 
technology.  Accordingly,  it  tentatively 
found  that  CellularVision  should  be 
awarded  a  pioneer's  preference. 
CellularVision's  specific  pioneer's 
preference  request  was  for  the  Los 


43742         Federal  Regirter  /  Vol.  60.  No.  163  /  Wednesday,  August  23,  1995  /  Proposed  Rules 


Angeles  MSA — it  argued  that  the  service 
it  was  providing  in  New  York  was 
substantially  different  from  the  service 
for  which  it  requested  a  pioneer's 
preference  in  Los  Angeles.  The 
Conunission  disagreed,  however,  and 
determined  not  to  award  a  pioneer's^ 
preference  for  LMDS  in  more  than  one 
service  area.  Accordingly,  the 
Commission  stated  that  if  a  pioneer's 
preference  to  CellularVision  were  to  be 
awarded,  that  it  would  "modify  the 
authorization  to  (CellularVision)  to  meet 
the  service  area,  frequency,  and  other 
technical  rules  developed  in  this 
proceeding  for  the  area  encompassing 
(CellularVision's)  New  York  PMSA 
authorization."  However,  the 
Commission  further  stated  that  if 
CellularVision  wrae  to  inform  the 
Conunission  that  it  prefers  Los  Angeles, 
and  if  it  were  to  siurender  its  New  York 
license,  the  Commission  would  grant  its 
pioneer's  preference  for  Los  Angeles. 

CellularVision  filed  comments  to  the 
Tentative  Decision  in  which  it  argued 
that  it  was  entitled  to  a  pioneer's 
preference  in  the  Los  Angeles  area 
without  its  affiliate  Hye  Crest  being 
fcnrced  to  surrender  its  New  York 
license.  Specifically,  CellularVision 
argued  that:  (a)  Hye  Crest  was  licensed 
prior  to  the  adoption  of  the  pioneer's 
preference  rules;  (b)  the  proposed  28 
GHz  service  rules  are  an  outgrowth  of 
the  work  commenced  by  CellularVision 
after  Hye  Crest  was  authorized  and  the 
pioneer's  preference  rules  were  adopted; 
and.  (c)  the  service  provided  by  Hye 
Crest  is  different  than  the  service  for 
which  CellularVision  seeks  a  pioneer's 
preference. 

A  number  of  parties  supported 
CellularVision's  pioneer's  preference 
arguments  in  comments  and  reply 
comments  to  the  Tentative  Decision. 
However,  in  this  supplemental  tentative 
decision,  the  Commission  notes  that  all 
of  those  filings  were  made  prior  to  the 
Commission  being  granted  comptetiive 
bidding  authority  by  Congress  in  August 
1993.  Due  to  the  fact  such  authority  has 
drastically  altered  the  pioneer's 
preference  rules  by  requiring  payment 
from  pioneers,  and  due  to  the  unique 
circumstances  discussed  below,  the 
Commission  finds  no  further  need  to 
consider  whether  CellularVision  is 
entitled  to  a  preference  in  Los  Angeles. 
Rather,  it  proposes  to  change  its  earlier 
tentative  decision,  and  grant 
CellularVision  a  preference  for  that 
portion  of  the  New  York  BTA  (or  other 
geographic  service  area  utlmately 
adoptcKl)  which  includes  the  New  York 
I^4SA.  The  pioneer's  preference, 
covering  the  portion  of  the  BTA  lying 
outside  the  PMSA,  would  be  f»  the 
portion  of  the  28  GHz  band  proposed  to 


be  available  for  LMDS  in  the 
Commission's  band  splitting  plan,  infra, 
i.e..  27.5-28.35  GHz  and  29.1-29.25 
GHz  (or  whatever  band  plan  is 
ultimately  adopted  by  the  Commission). 
The  Commission  notes  that  if  a 
pioneer's  preference  is  awarded  for  the 
remainder  of  the  BTA,  section 
309(j)(13)(B)  of  the  Communications 
Act,  requiring  an  85  percent  payment  of 
the  value  of  the  pioneer's  preference 
license,  would  apply  only  to  the  portion 
of  the  New  Yorit  BTA  not  covered  by 
CellularVision's  existing  license  for  the 
PMSA.  The  Commission  also  clarifies 
that  the  rules  governing  its  evaluation  of 
CeUularVlsion's  pioneer's  preference 
request  are  those  that  were  in  effect 
when  the  Tentative  Decision  was 
adopted.2 

Smce  the  Commission's  tentative 
decision  on  its  pioneer's  preference 
request  in  the  First  NPRM, 
CellularVision  has  begun  serving  a 
significant  number  of  customers  within 
its  New  York  license  area.  Therefore,  the 
Commission  does  not  belelve  it  is  in  the 
public  interest  for  it  to  continue 
proposing,  in  the  context  of  a  pioneer's 
preference  award,  that  CellularVision 
volimtarily  discontinue  swvice  in  New 
York  and  turn  in  its  license.  Moreover, 
it  believes  that  CellularVision  has  made 
a  commitment  to  providing  service  in 
New  York,  as  evidenced  by  the  feet  that 
it  has  applied  for  additional  cell  sites  to 
cover  the  remainder  of  the  PMSA.  The 
Conunissirai  has  held  that  the  choice  of 
which  geographic  area  to  be  awarded  as 
the  pioneer's  preference  license  will  be 
the  licensee's.  CellularVision's 
circumstances  are  unique,  however,  in 
that  the  original  license  was  granted 
before  the  Commission  established  an 
LMDS  service  category  and  adopted 
regulations  to  govern  the  service. 
Further,  the  license  was  granted 
pursuant  to  waiver,  pri<w  to  the 
Commission's  adopticn  of  the  pioneer's 
preference  rules,  and  for  reasons  that  are 
consistent  with  the  underlying 
objectives  of  those  rules,  lliese  imique 
dmunstances  warrant  the 
Commission's  tentative  decision  to 
waive  its  rules  on  its  own  motion  to  the 
extent  they  would  affoid  CellularVision 
the  oi^MMtunlty  te  chooae  the 
geographic  area  to  be  awarded  as  the 
pioneer's  preference  license.  The 
Commissioo  also  notes  that 
CellularVision  would  have  the 


'  when  til*  CaamiMion  adoptad  amandiiMnU  to 
its  pioneer's  pnisreDce  evaluation  criteria  in  1M4. 
it  explicitly  heM  tkat  the  new  criteria  wrauld  ixK 
apply  to  procaediBg*  im  which  tentative  decisions 
had  been  iastiad.  such  aa  tUs  oiie.  see  In  tiia  Mattar 
of  Review  of  the  Honaar's  Prefareoce  Rulaa,  Fint 
Report  and  OHar.  St  Ft  M13.  Fehruacy  22. 19M 
t  FGC  Red  Ses.  para,  t  (1M4>. 


opportimlty  (as  would  any  interested 
party)  to  participate  in  any  competitive 
bidding  procedures  we  may  establish  in 
this  proceeding  for  purposes  of 
licensing  LMDS  service  in  the  Los 
Angeles  area. 

It  is  the  Commission's  intention  to 
accoDunodate  C^ularVision's 
operations  within  the  New  York  PMSA 
to  the  maximum  extent  possible,  while 
minimizing  adverse  effects  of  its 
operations  in  the  28.35-28.5  frequency 
band  on  eventual  GSO' licensees.  It 
proposes,  if  it  takes  favorable  action  on 
any  renewal  appUcation  CellularVision 
files  pursuant  to  its  existing  license 
(such  a  filing  would  be  due  in  January 
1996),  to  include  as  a  condition  of  the 
PMSA  license  a  provision  permitting 
CellularVision  to  operate  on  the 
contiguous  1  GHz  for  which  it  is 
presently  licensed  for  a  period  of  time 
sufficient  to  accommodate  its  operations 
within  the  New  York  PMSA  without 
adversely  affecting  the  eventual  GSO 
licensee.  The  Commission  tentatively 
concludes  that  a  grandfathering  period 
of  36  months  following  the  release  date 
of  the  First  Report  and  Order  in  this 
proceeding,  or  imtil  the  first  GSO 
satellite  is  successfully  launched, 
whidiever  occiu^  later,  is  appropriate. 
The  Commission  tentatively  intends  to 
instruct  the  Wireless 
Telecommunications  Bureau  to 
condition  any  such  renewed  license 
with  a  provision  specifying  that,  after 
the  end  of  the  grandfathering  period  it 
adopts,  the  CellularVision  license 
would  become  subject  to  the  generally 
applicable  rules  for  the  provision  of 
LMDS  service.  Thus,  if  die  proposed 
band  segmentation  plan  is  adopted,  at 
the  end  of  the  grandfathering  period 
CellularVision  would  be  required  to 
cease  operation  on  the  150  MHz 
allocated  for  GSO/FSS  operations  36 
mtmths  after  release  of  the  First  Report 
and  Oder  in  this  proceeding  or  until 
the  first  GSO  satellite  is  lauinched, 
whichever  is  later.  Simultaneously, 
CellularVision  would  be  permitted  to 
operate  on  a  co-primary  basis  on  the  150 
MHz  at  29.1-29.25  GHz. 

Finally,  the  Commission  seeks 
comment  on  whether  it  would  be 
appropriate  to  place  conditions  on  any 
pioneer's  prefnence  license  issued  to 
CellularVision,  similar  to  those  placed 
on  other  pioneer's  preference  licensees 
in  PCS.  For  the  pioneer's  preference 
licenses  heretofore  granted,  the 
Commissi(»  placed  a  condition  oa  the 
broadband  and  narrowband  PCS 
licenses  that  required  that  they  be  held 
for  three  years  at  imtll  the  constructlcBi 
requiranents  applicable  to  the  five-year 
build-out  period  have  been  met, 
whidiever  is  earlier. 
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Local  Multipoint  Distribution  Seivice 
Licensing  Issues 

The  Commission  seeks  comment  on 
whether  it  is  advisable,  from  a 
competitive  standpoint,  to  license  more 
than  one  LMDS  operator  per  market  and 
on  any  competitive  concerns  raised  by 
the  grant  of  a  1000  MHz  block  to  a 
single  LMDS  licensee  in  each  market. 

While  allowing  one  LMDS  provider 
per  market  may  help  ensure  the 
competitive  viability  of  this  fledgling 
service,  and  thereby  maximize  the 
ability  of  LMDS  licensees  to  provide 
significant  competition  to  other 
services,  the  Commission  recognizes 
that  digital  LMDS  is  being  developed 
that  has  the  potential  to  greatly  Increase 
the  capacity  of  LMDS  systems.  Possible 
schemes  include  issuing  only  one 
license  per  market  for  the  entire  1000 
MHz;  issuing  two  licenses,  one  for  the 
850  MHz  contiguous  band  of  spectrum 
and  one  for  the  150  MHz  coprimary 
portion;  and  issuing  three  licenses,  two 
for  425  MHz  and  one  for  the  150  MHz 
coprimary  segment.  If  the  licensing 
scheme  which  is  ultimately  adopted 
Includes  more  than  one  license  per 
market,  the  Commission  seeks  comment 
on  whether  to  permit  aggregation  of 
licenses  within  the  same  geographic 
service  area. 

The  Commission  continues  to  believe 
that  BTAs  are  the  best  geographic  area 
for  Ucensing  LMDS.^  It  believes  that, 
based  on  the  record  submitted  thus  far 
in  this  proceeding,  there  is  a  reasonable 
likelihood  that  services  provided 
through  use  of  the  LMDs  spectrum  will 
have  a  local  focus.  BTA  service  areas,  it 
tentatively  concludes,  will  best 
approximate  the  likely  scope  of  the 
service  areas  for  these  services. 

The  Commission  seeks  comment  on 
whether  the  most  rapid  build-out  of 
LMDS  would  occur  if  it  were  to  permit 
partitioning  of  the  license  pursuant  to 
eligibility  and  other  rules  adopted  for 
this  service.  It  seeks  comment  regarding 
whether  geographic  partitioning  should 
be  estabhshed  in  the  case  of  LKflSS 
licenses,  and  on  the  manner  in  which 
the  proposed  build-out  requirement 


*  Rand  McNally  is  the  copyright  owner  of  the 
MTA/BTA  Listings,  which  list  the  BTAs  contained 
in  each  MTA  and  the  counties  within  each  BTA,  as 
embodied  in  Rand  McNally 's  Trading  Area  System 
MTA/BTA  Diskette,  and  geographically  represented 
in  the  map  contained  in  Rand  McNally's 
Commercial  Atlas  k  Marketing  Guide.  The 
conditional  use  of  Rand  McNally's  copyrighted 
material  by  interested  persons  is  authorized  under 
a  blanket  licensee  agreement  dated  February  10, 
1994,  and  covers  use  by  LMDS  applicants.  This 
agreement  requires  authorized  users  of  the  material 
to  include  a  legend  on  reproductions  (as  specified 
in  the  license  agreement)  indicating  Rand 
McNally's  ownership. 


would  be  applied  to  a  partitioned 
license. 

The  Commission  requests  comment 
on  three  alternatives  for  regulating 
LMDS  licensees.  One  option  is  that 
licensees  would  be  presumed  to  be 
common  carriers  subject  to  Title  n 
regulation  to  the  extent  the  system  is 
used  to  provide  two-way  data,  voice, 
and  other  telecommunications  services, 
and  in  the  absence  of  evidence 
demonstrating  that  they  provide  only 
private  carriage.  The  second  option  is 
the  same  one  set  forth  in  the  First 
NPRM,  i.e.,  in  their  applications, 
successful  bidders  would  specify  the 
types  of  services  they  expect  to  offer  and 
indicate  the  regulatory  status  imder 
which  those  services  would  be  offered. 
Licensees  would  be  required  to  describe 
their  proposed  service  in  sufficient 
detail  for  the  Commission  to  confirm 
that  their  requested  status  complies 
with  relevant  judicial  and/or  statutory 
standards.  The  Commission  would 
retain  oversight  of  the  parties' 
compliance  with  the  statutory  and 
judicial  standards  for  status  based  on 
the  type  of  service  offered.  The  third 
option  for  LMDS  licensees  is  to  treat 
them  similarly  to  the  way  in  which 
MMDS  licensees  are  treated.  MMDS 
licensees  are  permitted  to  provide 
service  as  common  carriers  or  private 
carriers.  Under  the  MMDS  rules, 
however,  licensees  operating  as  private 
carriers  must  comply  with  common 
carriage  rules,  except  for  the  tariffing 
requirement. 

The  Third  NPRM  seeks  comment  on 
the  eligibility  of  telephone  companies, 
commercial  mobile  radio  service 
providers,  cable  television  OHnpanles, 
and  multlchaimel  multipoint 
distribution  service  providers  to  be 
licensed  for  LMDS  within  their  service 
areas. 

Since  the  Commission  is  proposing 
the  use  of  competitive  bidding  to  award 
LMDS  licenses,  it  withdraws  its 
proposal  to  limit  transfer  or  assignment 
of  LMDS  licenses,  except  in  the  case  of 
licenses  awarded  to  designated  entities. 
Because  of  the  special  consideration 
accorded  designated  entitles  in  the 
auction  process,  the  Commission 
proposes  that  such  Ucenses  be  restricted 
in  a  maimer  similar  to  that  proposed  for 
Specialized  Mobile  Radio  licenses.  A 
designated  entlfy  would  be  prohibited 
from  volimtarily  assigning  or 
transferring  control  of  its  license  to  any 
other  entity  during  the  three  years  after 
Ucense  grant.  In  the  fourth  and  fifth 
years  of  the  license  term,  the  designated 
entity  would  only  be  able  to  assign  or 
transfer  control  of  its  license  to  another 
qualified  designated  entity,  and  no 


imjust  enrichment  could  be  gained 
through  the  transfer. 

Although  the  Commission  proposed 
in  the  First  NPRM  to  forbear  from 
regulating  rates  of  LMDS  licensees  if 
regulated  as  common  carriers, 
subsequent  judicial  interpretation  of  the 
Commimications  Act  forecloses  this 
approach  to  the  extent  that  LMDS 
providers  operate  as  common  carriers. 
AT&T  V.  FCC,  978  F.2d  (D.C.  Qr.  1993), 
Southwestern  Bell  Corp.  v.  FCC,  43  F.3d 
1515  (D.C.  Cir.  1995)  Accordingly,  to  the 
extent  LMDS  licensees  offer  services 
which  are  categorized  as  common 
carrier  offerings  that  are  not  within  the 
definition  of  Commercial  Mobile  Radio 
Services  (CMRS),  the  Commission  has 
no  alternative  but  to  impose  all  statutory 
requirements  pertaining  to  common 
carriers.  In  the  case  of  filings  required 
under  Section  214  of  the  Act,  the 
Commission  seeks  comment  regarding 
whether  we  should  consider  the 
development  of  streamlined  filing 
provisions  in  the  case  of  LMDS  service 
providers. 

The  Commission  tentatively 
concludes  that  some  build-out 
requirement  is  necessary  for  LMDS,  but 
one  which  is  more  moderate  than  was 
proposed  in  the  First  NPRM.  The 
Commission  proposes  to  require 
licensees  to  have  made  service  available 
to  a  minimum  of  one-third  of  the 
population  of  their  geographic  areas 
within  five  years  irom  Ucense  grant.  It 
proposes  that  licensees  will  have  made 
service  available  to  a  minimum  of  two- 
thirds  of  the  population  of  their 
geographic  areas  within  ten  years  from 
license  grant. 

Satellite  Services  Licensing 

There  are  existing  rules  for  the  GSO/ 
FSS  systems  in  place  in  part  25  of  the 
Commission's  rules.  These  include 
technical  rules,  such  as  2°  orbital 
spacing  and  full  frequency  reuse,  and 
licensee  qualification  rules,  for  example, 
a  rigorous  financial  qualification 
standard.  The  Commission  proposes  to 
apply  these  rules  to  GSO/FSS  systems 
that  will  use  the  27.5-30.0  GHz  band. 
The  Conunission  requests  comment  on 
whether  specific  rules,  such  as  the 
financial  qualification  requirement, 
should  be  altered  and  whether  any 
additional  rules  should  be  created.  It 
requests  specific  comment  on  any 
technical  standards  that  will  facilitate 
sharing  under  the  band  segmentation 
plan. 

Following  the  release  of  this  Notice, 
the  Commission  will  place  the  pending 
satellite  applications  on  separate  Public 
Notice,  and  will  establish  cut-off 
periods  for  bofli  the  GSO/FSS  and 
NGSO/FSS  applications  to  be 
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considered  concurrently  with  these.*  If 
all  qualified  applicants  in  the 
processing  group  cannot  be 
accommodated,  it  proposes  to  use 
competitive  bidding  as  the  procedure  to 
choose  among  the  mutually  exclusive 
applications  to  provide  domestic  service 
within  the  United  States.  The 
Commission  is  not  auctioning  access 
rights  to  other  countries  from  either 
NGSO/FSS  or  GSO/FSS  systems.  The 
Commission  is  also  auctioning  access 
rights  to  serve  the  U.S.  market  only  from 
certain  orbit  locations  for  specific 
frequency  bands. 

Competitive  Bidding  Proposal  and 
Procedures 

Following  is  the  verbatim  text  of  that 
portion  of  the  third  NPRM  pertaining  to 
competitive  bidding  issues: 

A.  CompetitiTe  Bidding 

Section  30g(j)(l)  of  the 
Communications  Act,  as  amended,  47 
U.S.C  309(i)(l),  permits  auctions  only 
where  mutually  exclusive  applications 
for  initial  licenses  or  construction 
permits  are  accepted  for  filing  by  the 
Commission  and  where  the  principal 
use  of  the  spectnun  will  involve  or  is 
reasonably  likely  to  involve  the  receipt 
by  the  Ucensee  of  compensation  from 
subscribers  in  return  for  enabling  those 
subscribers  to  receive  or  transmit 
communications  signals.' 

The  Commission  nas  previoiisly 
determined  that  auctions  are 
permissible  if  at  least  a  ma  jcaity  of  the 
use  of  the  spectrum  would  be  for  service 
to  subscribers.  In  making  this 
determination,  we  looked  to  classes  of 
Ucenses  and  permits  rather  than  to 
individual  licenses."  Based  on  the 
service  proposals  in  the  extensive 
record  developed  in  this  proceeding  to 
date,  we  beheve  that  the  principal  use 
of  the  LMDS  spectrum  will  meet  these 
requirements. 

With  respect  to  the  NGSO  and  GSO 
FSS  applicants,  we  tentatively  conclude 
that  the  principal  use  of  the  spectrum 
will  be  to  provide  subscription  based 
services,'  even  though  certain  portions 
of  the  spectrum  will  be  used  for  large 


*  All  applicant*  would  have  to  pay  the  filing  fees 
aet  out  in  oui  niles.  for  applications  for  authority 
to  construct,  launch,  and  operate  a  satellite  in  the 
FSS. 

■As  disctissed  infn,  the  LMDS  service*  proposed 
to  date  all  appear  to  be  subacriber-based  services. 
However,  we  are  aware  that  interest  in  the  use  of 
this  spectrum  has  been  demonstrated  by  two 
entities  interested  in  manuCacturing  point-to-point 
equipment  (Digital  Corporation  and  Harris  Corp. — 
Farinon  Div.)  which  is  unlikely  to  be  subscriber- 
baaed. 

*  Second  Report  and  Order,  supra,  n.  79  at  2354. 
'  See  First  Report  and  Order  and  Second  Notice 

ofPropoaed  Rulemaking  in  ET  Docket  No.  94-32, 
FCC  95-47, 60  FR  13102  (March  10. 1995)  at  33. 


bandwidth  applications  through 
gateway  terminals.  We  request  comment 
on  these  tentative  conclusions, 
including  information  bom  any 
potential  LMDS  or  satellite  applicants 
on  the  type  of  service  they  contemplate 
oSiering. 

In  addition,  we  tentatively  conclude 
that  the  use  of  competitive  bidding  to 
award  LMDS  and  sateUite  licenses  will 
promote  the  objectives  described  in 
section  309(i)(3)  of  the  Communications 
Act.  These  objectives  are: 

(A)  The  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  including  those  residing  in 
rural  areas,  without  administrative  or 
judicial  delays; 

(B)  Promoting  economic  opportunity 
and  competition  and  ensuring  that  new 
and  innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  exx»ssive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women; 

(C)  Recovery  for  the  public  of  a 
portion  of  the  value  of  the  public 
spectrum  made  available  for  commercial 
use  and  avoidance  of  unjust  enrichment 
through  the  methods  employed  to  award 
uses  of  that  resources;  and 

(D)  Efficient  and  intensive  use  of  the 
electromagnetic  spectrum. 

First,  based  on  our  experience 
conducting  PCS  auctions,  we  believe 
that  the  use  of  competitive  bidding  to 
award  GSO/FSS  and  NGSO/FSS  and 
LMDS  licenses,  as  compared  with  other 
licensing  methods,  will  speed  the 
development  and  deployment  of  new 
technologies,  products  and  services  to 
the  public  wim  minimal  administrative 
or  judicial  delay,  and  will  encourage 
efficient  use  of  the  spectnun  as  required 
by  sections  309(j)(3)  (A)  and  (D). 
Second,  use  of  auctions  to  assign  LMDS 
and  satellite  licenses  will  clearly 
advance  the  goals  of  section  30g(j)(3)(C) 
by  enabling  us  to  recover  for  the  public 
a  portion  of  the  value  of  the  public 
spectrum."  By  using  a  licensing 
methodology  which  ensures  that 
licenses  are  assigned  to  those  who  value 
them  most  highly,  it  follows  that  such 
licensees  can  be  expected  to  make  the 
most  efficient  and  intensive  use  of  the 
spectnun.  Finally,  we  believe  that  using 
auctions  will  meet  the  objectives  of 
section  309(j)(3)(B)  because  we  propose 
to  adopt  competitive  bidding  rules  that 
foster  economic  opportunity  and  the 
distributicm  of  Ucenses  among  a  wide 


variety  of  applicants  including  small 
businesses,  rural  telephone  companies 
and  businesses  owned  by  women  and 
minorities  (collectively  referred  to  as 
"designated  entities")  who  might 
otherwise  face  entry  barriers. 

B.  Determining  Mutual  Exclusivity 

As  noted  above,  one  of  the 
prerequisites  for  use  of  the  auction 
procedures  is  that  applications  must  be 
mutually  exclusive.  The 
Communications  Act  states  that 
"[njothing  in  [Section  309(j)],  or  in  the 
use  of  competitive  budding,  shall  *  •  • 
be  construed  to  reUeve  the  Commission 
of  the  obligation  in  the  public  interest 
to  continue  to  use  engineering  solutions, 
negotiation,  threshold  qualifications, 
service  regulations,  and  other  means  in 
order  to  avoid  mutual  exclusivity  in 
apphcation  and  licensing  proceedings 
*  •  *."  47  U.S.C.  309(j)(6){E).  With 
respect  to  LMDS,  we  propose  to  use 
discrete  geographic  service  areas  and 
spectrum  blockis,  thus  avoiding  the 
possibility  of  "daisy  chain"  mutual 
exclusivity  among  applications. 
However,  because  of  the  great  interest 
shown  in  LMDS  in  this  proceeding  to 
date,  we  anticipate  that  there  will  be 
multiple  applications  filed  for  each 
geographic  area.  Moreover,  we 
tentatively  conclude  that  it  would  not 
serve  the  public  interest  for  the 
Commission  to  avoid  mutual  exclusivity 
altogether  because  doing  so  would 
greatly  circumscribe  the  geographic 
service  areas  and  would  defeat  the 
Commission's  ability  to  determine  the 
applicants  who  would  put  the  spectrum 
to  its  highest  valued  use. 

We  propose  to  determine  mutual 
exclusivity  based  on  the  FCC  Form  175 
apphcation  for  LMDS  licenses.  If  more 
than  one  application  is  filed  for  the 
same  LMDS  frequency  in  the  same 
geographic  area  then  mutual  exclusivity 
would  be  estabhshed  and  the  license 
will  be  auctioned.  As  we  indicated  in 
the  Second  Report  and  Order  in  PP 
Docket  No.  93-253,  9  FCC  Red  2348 
(1994)  59  FR  22980,  May  4, 1994,  if  the 
Commission  receives  only  one 
application  that  is  acceptable  for  filing 
for  a  particidar  license,  and  thus  there 
is  no  mutual  exclusivity,  the 
Commission  by  Public  Notice  will 
cancel  the  auction  for  this  license  and 
establish  a  date  for  the  filing  of  a  long- 
form  application,  the  acceptance  of 
which  will  trigger  the  procedures 
permitting  petitions  to  deny."  We  seek 
comment  on  this  proposal,  particularly 
whether  some  other  type  of  filing 
method  would  be  more  appropriate  for 


•Id. 


*See  Second  Report  and  Order  at  para.  165. 
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determining  whether  initial  applications 
are  mutually  exclusive. 

With  respect  to  GSO/FSS  senrioe  and 
NGSO/FSS  systems,  it  is  premature  to 
determine  whether  mutual  exclusivity 
will  occur.  We  intend  to  open  a  new 
filing  period  permitting  additional 
parties  to  apply  for  this  spectnun.  If 
additional  entities  file  appUcations 
during  this  filing  period,  it  is  possible, 
given  the  limited  amount  of  spectrum 
available,  that  we  may  not  be  able  to 
accommodate  all  of  the  apphcants' 
proposals.  Under  these  circumstances 
the  Commission  proposes  to  award 
these  licenses  by  auction.  We  seek 
comment  on  this  proposal. 

C  Competitive  BifMuig  Issues 

1 .  Competitive  Bidding  Design 

(a)  General  Competitive  Bidding 
Principles 

The  Competitive  Bidding  Second 
Report  and  Order, ">  as  modified  by  the 
Competitive  Bidding  Reconsideration 
Order,' '  established  the  criteria  to  be 
used  in  selecting  which  auction  design 
method  to  use  for  each  particular 
Buctionable  service.  Generally,  we 
concluded  that  awarding  licenses  to 
those  parties  who  value  them  most 
highly  will  foster  the  statutory  policy 
objectives.  In  this  regard,  we  noted  that 
since  a  bidder's  ability  to  introduce 
valuable  new  services  and  to  deploy 
them  quickly,  intensively,  and 
efficientiy  increases  the  value  of  a 
license  to  that  bidder,  an  auction  design 
that  awards  Ucenses  tp  those  bidders 
with  the  highest  willingness  to  pay 
tends  to  promote  the  development  and 
rapid  deployment  of  new  services  and 
the  efficient  and  intensive  use  of  the 
spectrum.'^ 

Based  on  the  foregoing,  we  concluded 
that  where  the  licenses  to  be  auctioned 
are  interdependent  and  their  value  is 
expected  to  be  high,  simultaneous 
multiple  round  auctions  would  best 
achieve  the  Commission's  goals  for 
competitive  bidding."  We  also  noted, 
however,  that  simultaneous  multiple 
roimd  auctions  may  not  be  appropriate 
for  all  Ucenses.  For  example,  where 
there  is  less  interdependence  among 
licenses,  there  is  less  benefit  to 
auctioning  them  simultaneously. 
Similarly,  we  explained  that  when  the 


">  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding, 
Second  Report  and  Order,  PP  Docket  No.  93-253. 
•  FCC  Red  234«,  para.  69  (1994)  (CompeUtive 
Bidding  Second  Report  and  Order). 

"Competitive  Bidding  Reconsideration  Order,  9 
FCC  Red  at  7249-50. 

'*  See  Competitive  Bidding  Second  Report  and 
Order,  9  FCC  Red  at  2360-61,  para.  70. 

"See  9  FCC  Red  at  23S7.  paras.  1S9-111. 


values  of  partiaUar  Ucenses  to  be 
auctioned  are  low  relative  to  the  costs 
of  conducting  a  simultaneous  multiple 
round  auction,  we  may  consider  auction 
designs  that  are  relatively  simple,  with 
low  administrative  costs  and  minimal 
costs  to  the  auction  participants.** 

(b)  Competitive  Bidding  Methodology 
for  LMDS  Licenses 

Simultaneous  Multiple  Round 
Bidding.  We  beUeve  that  simultaneous 
midtiple  roimd  bidding  should  be  the 
preferred  method  for  Ucensing  LMDS 
spectrum  blocks.  Based  on  the  record  in 
this  proceeding  and  our  successful 
experience  conducting  simultaneous 
multiple  round  auctions  for  narrowband 
and  broadband  PCS  Ucenses,  we  beUeve 
that  this  auction  design  is  the  most 
appropriate  for  auctioning  LMDS 
Ucenses.  First,  we  beUeve  that  for 
certain  bidders  the  value  of  these 
Ucenses  will  be  significantiy 
interdependent  because  of  the 
desirabiUty  of  aggregation  across 
geographic  regions  and  because,  if  the 
Commission  provides  for  more  than  one 
Ucense  in  each  geographic  service  area, 
Ucenses  within  the  same  area  would 
likely  be  close  substitutes  or  strong 
complements.  As  indicated  above, 
under  these  circumstances, 
simultaneous  multiple  round  bidding 
will  generate  more  information  about 
license  values  diuing  the  course  of  the 
auction  and  provide  bidders  writh  more 
flexibiUty  to  pursue  back-up  strategies 
than  if  these  Ucenses  are  auctioned 
separately.  Simultaneous  multiple 
round  bidding  is  therefore  most  Likely  to 
award  Ucenses  to  the  bidders  who  value 
them  the  most  highly  and  to  provide 
bidders  with  the  greatest  likelihood  of 
obtaining  the  Ucense  combinations 
which  best  satisfy  their  service  needs. 
Finally,  we  expect  the  value  of  these 
Ucenses  to  be  sufficientiy  high  to 
warrant  the  use  of  simultaneous 
multiple  round  auctions.  Therefore,  we 
intend  to  use  simultaneous  multiple 
round  bidding  to  award  LMDS  Ucenses. 
We  ask  commenters  to  address  this 
tentative  conclusion  and  whether  any 
other  competitive  bidding  designs 
would  be  more  appropriate  for  the 
Ucensing  of  this  spectium. 

Grouping  of  Licenses.  Assuming  we 
use  simultaneous  multiple  round 
auctions  for  LMDS  licenses,  we  also 
seek  comment  on  which  blocks  should 
be  auctioned  together,  and  the 
sequencing  of  each  auction.  The 
importance  of  the  choice  of  Ucense 
groupings  increases  with  the  degree  of 
interdependence  among  the  individual 
Ucenses  or  groups  of  Ucenses  to  be 

>«Sm  id.  at  2367.  paras.  112-113. 


auctioned.  Grouping  interdependent 
Ucenses  together  and  putting  them  up 
for  bid  at  the  same  time  will  facilitate 
awarding  Ucenses  to  bidders  who  value 
them  the  most  highly  by  providing 
bidders  with  information  about  the 
prices  of  complementary  and 
substitutable  licenses  during  the  course 
of  the  auction.  Based  on  the  foregoing, 
we  propose  to  auction  all  LMDS 
Ucenses  together  in  one  simultaneous 
multiple  round  auction  because  of  the 
expected  value  and  significant 
interdependence  of  the  Ucenses.  We 
seek  comment  on  this  tentative  analysis 
and  on  possible  alternative  Ucense 
groupings. 

Combinatorial  Bidding.  Another  issue 
for  consideration  in  auction  design  is 
whether  to  permit  combinatorial 
bidding.  In  general  terms,  combinatorial 
bidding  allows  bidders  to  bid  for 
multiple  Ucenses  as  all-or-nothing 
packages  (e.g.,  all  Ucenses  nationwide 
on  a  particular  spectrum  block,  witii  the 
Ucenses  awarded  as  a  package  if  the 
combinatorial  bid  is  greater  than  the 
sum  of  the  high  bids  on  the  individual 
Ucenses  in  the  package). ^^ 
Combinatorial  bidding  can  be 
implemented  with  either  simultaneous 
or  sequential  auction  designs.  At  this 
time,  we  do  not  plan  to  use 
combinatorial  bidding  in  LMDS 
Ucensing  because  although  we  recognize 
that  there  may  be  significant  benefits 
associated  with  combinatorial  bidding, 
especiaUy  in  terms  of  efficient 
aggregation  of  Ucenses,  we  tentatively 
conclude  that  simultaneous  multiple 
roimd  auctions  offer  many  of  the  same 
advantages  without  the  same  degree  of 
administrative  and  operational 
complexity  and  vsathout  biasing  auction 
outcomes  in  favor  of  combination  bids. 
We  seek  comment  on  the  specific 
combinatorial  bidding  procedures  that 
should  be  adopted  if  combinatorial 
bidding  is  used. 

Alternatively,  we  may  consider 
modifying  the  auction  rules  to  directiy 
limit  the  risk  associated  with  bid 
withdrawal  for  those  seeking 
nationuride  aggregations.  For  example, 
we  might  cap  the  bid  withdrawal 
payment  (discussed  below)  for 
nationwide  bidders  at  five  percent  of  the 


"In  combinatorial  bidding,  if  a  bid- for  a  group 
of  licenses  exceeds  the  sum  of  the  highest  bids  for 
the  individual  licenses  that  comprise  the  package, 
then  the  paclcage  bid  would  win.  In  the  Second 
Report  and  Order  we  also  indicated  that  if  we  were 
to  utilize  combinatorial  bidding  we  might  institute 
a  premium  so  that  the  combinatorial  bid  would  win 
only  if  it  exceeded  the  sum  of  the  bids  for 
individual  licenses  by  a  set  percentage. 

See  Second  Report  and  Order  at  para.  114.  NTIA 
is  the  main  advocate  of  combinatorial  bidding.  See 
comments  of  NTIA,  and  ex  parte  submission  of 
NTIA  in  PP  Docket  No.  93-253,  Feb.  28,  1994. 
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withdrawn  bids.  To  discourage  those 
who  do  not  truly  seek  nationwide 
aggregations  of  taking  advantage  of  the 
limitations  on  bid  withdrawal  payments 
and  to  speed  up  the  auction,  nationwide 
bidders  might  be  subject  to  the 
requirement  that  they  be  active  (defined 
below)  on  all  license  on  each 
nationwide  aggregation  on  which  they 
did.  To  ensure  adequate  competition  for 
licenses  which  are  reoffered  after  a 
nationwide  withdrawal  we  might  also 
modify  the  activity  rules  (discussed 
below)  so  that  if  any  bidder  withdraws 
a  bid,  the  eligibility  of  all  other  bidders 
will  be  increased  by  the  amoimt  of  the 
withdrawal  bid  up  to  each  bidder's 
initial  maximum  eUgibility.  We  seek 
comment  on  this  alternative  method  of 
facilitating  efficient  nationwide 
aggregations. 

(c)  GSO/FSS  Auction  Proposals 

In  the  event  a  competitive  bidding 
approach  is  adopted  to  award  GSO/FSS 
and  NGSO/FSS  licenses,  we  emphasize 
that  we  would  be  auctioning  access  to 
the  United  States  only  for  use  of  specific 
frequency  bands  within  the  U.S.  Any 
international  access  by  the  satellite 
users  depends  on  the  rules  of  that 
particxilar  coiuitry.  To  afford  licensees 
some  flexibility  in  designing  their 
systems  and  to  allow  for  the 
imcertainties  of  the  international 
coordination  process,  we  propose  to 
allow  applicants  to  bid  on  the  total 
amount  of  spectrum  designated  for 
GSO/FSS  and  NGSO/FSS  services, 
respectively,  set  out  in  the  band 
segmentation  plan. 

As  we  discussed  earlier,  it  is 
premature  for  us  to  determine  whether 
there  will  be  mutually  exclusive 
applications  for  GSO/FSS  licenses  in 
the  band.  Applications  for  GSO/FSS 
licenses  would  be  mutually  exclusive  if 
we  do  not  have  a  sufficient  number  of 
orbit  locations  to  accommodate  all 
qualified  applicants.  We  request 
comment,  with  accompanying 
justification,  from  applicants  and 
potential  applicants,  on  how  many 
users,  within  our  two  degree  spacing 
rule,  they  believe  can  be  supp<Hted  in 
the  GSO/FSS  segments  to  provide 
service  to  the  continental  United  States 
(CONUS),  writhout  causing  harmful 
interference.  If  a  mutually  exclusive 
situation  should  arise,  we  propose  to 
auction  the  GSO/FSS  spectrum  at  each 
oibit  location  in  two  paired,  uplink  and 
downlink,  500  MHz  blocks,  allowing 
applicants  to  bid  for  up  to  two  blocks. 
We  believe  500  MHz  blocks  are  the 
smallest  spectrum  blocks  feasible  to 
support  a  viable  FSS  system  at  28  GHz. 
We  request  connnent  on  whether  this 
amoimt  of  spectrum  is  sufficient.  If 


auctions  are  used  to  award  GSO/FSS 
licenses,  we  propose  to  use  a 
simultaneous  multiple  roimd  bidding, 
which  will  enable  bidders  to  express  the 
value  interdependencies  between  the 
two  blocks.  We  request  conunent  on 
whether  simultaneous  multiple  round 
bidding  procedures  are  appropriate  for 
this  spectnun  or  whether  other  bidding 
procedures  would  better  serve  the 
statutory  goals. 

(d)  NGSO/FSS  Auction  Proposals 

The  band  segmentation  plan 
designates  500  MHz  of  imrestricted 
contiguoiis  spectrum  to  NGSO/FSS 
systems.  Our  preliminary  technical 
analjrsis  indicates  that  500  MHz  is  the 
minimum  amount  of  spectnun  required 
to  implement  a  viable  system  offering 
NGSO/FSS  services.  For  NGSO/FSS 
systems,  a  mutuaUy  exclusive  situation 
will  arise  if  all  qualified  applicant  are 
unable  to  share  the  spectiun.  If  mutiially 
exclusive  applications  are  received,  we 
propose  to  use  competitive  bidding  to 
awud  a  single  license.  If  competitive 
bidding  is  used  to  award  such  a  license, 
we  propose  to  conduct  a  multiple  round 
auction  for  the  entire  500  MHz  block  of 
spectrum.  This  multiple  round  auction 
may  be  either  oral  or  electronic.  We 
request  comment  fit>m  NGSO/FSS 
applicants  and  potential  applicants  on 
this  proposal.  Specifically  we  ask 
commenters  to  address  the  specific 
application  and  auction  procedures  that 
should  be  used. 

(e)  MSS  Feeder  Links 

We  are  not  proposing  competitive 
bidding  rules  for  MSS  feeder  links.  In 
the  Second  Report  and  Order  in  the 
Competitive  Bidding  Rulemaking 
Proceeding,  the  Commission  decided 
not  to  auction  intermediate  links, 
including  feeder  hnks  in  the  Mobile 
Satellite  Services  (MSS).^^  We  reasoned 
that  before  employing  competitive 
bidding,  the  Commission  is  required  to 
determine  that  mutually  exclusive 
applications  are  likely  to  be  filed  and 
that  such  bidding  would  promote  the 
objectives  of  section  309(j)(3)(A) 
through  p)  of  the  Communications  Act. 
With  regard  to  mutual  exclusivity,  we 
noted  that  in  those  frequency  bands 
most  often  utilized  as  intermediate 
links,  mutual  exclusivity  is  usiially 
avoided  by  employing  a  frequency 
coordination  process  for  each 
intermediate  link  prior  to  the  time  an 
application  is  granted.  With  regard  to 
the  objective  of  section  309(j)(3)(A) 


through  (D).  we  concluded  that 
auctioning  intermediate  links  could 
significantly  delay  the  development  and 
rapid  deployment  of  new  technologies, 
products  and  services  for  the  benefit  of 
the  public,  that  auctions  for  these  links 
could  impose  significant  administrative 
costs  on  licensees  and  the  Commission, 
and  that  it  was  unclear  whether 
competitive  bidding  for  intermediate 
links  would  recover  for  the  public  a 
significant  portion  of  the  value  of  the 
spectrum,  prevent  unjust  enrichment  or 
promote  efficient  and  intensive  use  of 
the  spectrum.^' 

We  tentatively  conclude  that  FSS 
spectrum  used  for  MSS  feeder  links 
^ould  be  excluded  fitim  competitive 
bidding.  We  base  this  tentative 
conclusion  on  the  finding  that  auctions 
for  MSS  feeder  links  would  not  achieve 
the  public  interest  objectives  in  Section 
309(j)(3).  The  feeder  links  are  an  integral 
part  of  the  MSS  systems  and  the  systems 
would  be  imable  to  operate  without 
them.  Three  MSS  systems  have  also 
already  been  licensed  and  auctioning 
the  feeder  links  would  only  delay 
implementation  of  service  to  the  public. 

(f)  Bidding  Procediues 

If  we  use  simultaneous  multiple 
round  auctions,  we  generally  propose  to 
use  bidding  procedures  similar  to  those 
use  for  broadbank  PCS."  We  seek 
comment,  however,  on  whether  any 
variations  on  these  procedures  should 
be  adopted  for  LMDS  or  FSS  licenses. 

Bid  Increments  and  Tie  Bids.  In  using 
simultaneous  multiple  roimd  auctions 
to  award  licenses  it  is  important  to 
specify  minimum  bid  increments.  The 
bid  increment  is  the  amount  or 
percentage  by  which  the  bid  must  be 
raised  above  the  previous  round's  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  ciurent  bidding  round.  The 
application  of  a  minimum  bid 
increment  speeds  the  progress  of  the 
auction  and,  along  witii  activity  and 
stopping  rules,  helps  to  ensure  that  the 
auction  comes  to  closure  within  a 
reasonable  period  of  time.  EstabUshing 
an  appropriate  minimum  bid  increment 
is  especially  important  in  a 
simultaneous  auction  with  a 
simultaneous  closing  rule.  In  that  case, 
all  markets  remain  open  until  there  is 
no  bidding  on  any  license,  and  a  delay 
in  closing  one  market  will  delay  the 
closing  of  all  markets.  As  we  recognized 
in  the  Second  Report  and  Order  in  the 


>*S«e  Implementation  of  Section  309(j)  of  ttie 
Communicationx  Act — Competitive  Bidding,  PP 
Docket  ^to.  93-253,  Second  Report  and  Order,  S 
FOC  Red.  2348. 2355-56  n.  30  (1994). 


"Idat235S,  para.  43. 

"Fifth  Report  and  Order  in  PP  Docket  No.  93- 
253,  59  FR  37566,  July  22, 1994  9  FCC  Red  5532 
(1994)  (Fifth  Report  and  Order),  recon.  granted  in 
part.  Fifth  Memorandum  Opinion  and  Order,  59  FR 
63210,  December  7, 1994  10  FCC  Red  403  (1995) 
(Fifth  Memorandum  Opinion  and  Order). 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Proposed  Rules         43747 


competitive  bidding  docket,  it  is 
important  in  establishing  the  amount  of 
the  minimimi  bid  increment  to  express 
such  increment  as  the  greater  of  a 
percentage  and  fixed  dollar  amoimt.*" 
This  will  enstue  a  timely  completion  of 
the  auction  even  if  bidding  begins  at  a 
veiy  low  dollar  amoimt.  Accordingly. 
vfe  propose  to  impose  a  minimum  \nd 
increment  equal  to  some  percentage  of 
the  high  bid  from  the  previous  roimd  or 
a  dollu  amount  per  MHza  per  pop. 
whichever  is  greater  where  multiple 
round  bidding  is  used. 

We  propose  to  announce  by  public 
notice  prior  to  auction  the  specific  bid 
increment  that  generally  will  be  used. 
We  anticipate  using  large  bid 
increments  early  in  the  auction  and 
reducing  the  increment  as  bidding 
activity  falls.  We  note,  however,  that  the 
Commission  proposes  to  retain  the 
discretion  to  set  and.  by  announcement 
before  or  during  the  auction,  vary  the 
minimum  bid  increments  for  individual 
licenses  or  groups  of  licenses  over  the 
course  of  an  auction.^ 

Where  a  tie  bid  occurs,  we  propose 
that  the  high  bidder  be  determined  by 
the  order  in  which  the  bids  were 
received  by  the  Commission.^* 

Stopping  Rules.  When  simultaneous 
multiple  round  auctions  are  used,  a 
stopping  rule  must  be  established  for 
determining  when  the  auction  is  over. 
In  simultaneous  multiple  round 
auctions,  bidding  may  close  separately 
on  individual  Ucenses,  simultaneously 
on  all  licenses,  or  a  hybrid  approach 
may  be  used.  Under  an  individual, 
license-by-license  approach,  bidding 
closes  on  each  license  after  one  round 
passes  in  which  no  new  acceptable  bids 
are  submitted  for  that  particular  license. 
With  a  simultaneous  stopping  rule, 
bidding  generally  remains  open  on  all 
Ucenses  imtil  there  is  no  new  acceptable 
bid  on  any  license.  This  approach  has 
the  advantage  of  providing  bidders  full 
flexibility  to  bid  for  any  license  as  more 
information  becomes  available  during 
the  course  of  the  auction,  but  it  may 
lead  to  very  long  auctions,  unless  an 
activity  rule  (see  discussion  infra,  paras. 
157  fi)  is  imposed.  A  hybrid  approach 
combines  the  first  two  stopping  rules. 
For  example,  we  may  use  a 
simultaneous  stopping  rule  (along  with 
an  activity  rule  designed  to  expedite 
closure  for  licenses  subject  to  the 
simultaneous  stopping  rule)  for  the 
higher  value  licenses.  For  lower  value 


licenses,  where  the  loss  from 
eliminating  some  back-up  strategies  is 
less,  we  may  use  simpler  license-by- 
license  closings.  In  the  Competitive 
Bidding  Second  Report  and  Order  we 
recognized  that  such  a  hybrid  approach 
might  simplify  and  speed  up  the  auction 
process  without  significanUy  sacrificing 
efficiency  or  expected  revenue.22 

For  LMDS  and  FSS  auctions,  we 
propose  to  use  a  simultaneous  stopping 
rule.  Under  this  proposal,  bidding  will 
remain  open  on  all  Ucenses  in  an 
auction  until  bidding  stops  on  every 
Ucense.  We  propose  that  the  auction 
will  close  after  one  round  passes  in 
which  no  new  vaUd  bids  or  proactive 
activity  rule  waivers  (as  defined  below 
in  the  section  on  activity  rules)  are 
submitted.  The  Commission  proposes  to 
retain  the  discretion,  however,  to  keep 
the  auction  open  even  if  no  new  vaUd 
bids  and  no  proactive  waivers  are 
submitted.  In  the  event  that  the 
Commission  exercises  this  discretion, 
the  efiiect  would  be  the  same  as  if  a 
bidder  had  submitted  a  proactive 
waiver.23  Since  we  intend  to  impose  an 
activity  rule  (as  discussed  below),  we 
beUeve  that  allowing  simultaneous 
closing  for  all  Ucenses  will  afford 
bidders  flexibiUty  to  pursue  back-up 
strategies  without  running  the  risk  that 
bidders  wiU  hold  back  their  bidding 
until  the  final  rounds. 

In  addition,  we  propose  to  retain  the 
discretion  to  declare  after  forty  rounds 
that  the  auction  wiU  end  after  some 
specified  number  of  additional  rounds. 
If  this  option  were  used,  we  propose  to 
only  accept  bids  on  Ucenses  where  the 
high  bid  had  increased  in  at  least  one  of 
the  last  three  rounds.  We  seek  comment 
on  our  proposed  use  of  a  simultaneous 
stopping  nile  and  ask  commenters  to 
indicate  whether  an  alternative  stopping 
rule  would  be  more  appropriate. 

Duration  of  Bidding  Rounds.  In 
simultaneous  multiple  round  auctions, 
bidders  may  need  a  significant  amoimt 
of  time  to  evaluate  back-up  strategies 
and  develop  their  bidding  plans.  We 
seeks  comment  on  the  appropriate 
duration  of  the  bidding  rounds  as  weU 
as  the  interval  between  bidding  rounds. 
We  propose  to  retain  the  discretion  to 
estabUsh  the  duration  and  frequency  of 
bidding  rounds  by  pubUc  notice  before 
each  auction.  We  also  propose  to 
announce  any  changes  to  the  duration  of 


'■See  Second  Report  and  Order,  supra,  at  para. 
126. 

*"In  oral  or  electronic  aequential  auctions  the 
auctioneer  may  within  his  or  her  sole  discretion 
establish  and  vary  the  amount  of  the  minimum  bid 
increment  in  each  round  of  bidding. 

"  See  Second  Report  and  Order  at  2369. 


"Id. 

'3  This  will  help  ensure  that  the  auction  is 
completed  within  a  reasonable  period  of  time, 
because  it  will  enable  the  Commission  to  utilize 
larger  bid  increments,  which  speed  the  pace  of  the 
auction,  without  risking  premature  closing  of  the 
auction.  See  Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253,  59  FR  64159,  DecembaMS, 
1994  9  FCC  Red  7684-7685  (1994). 


or  intervals  between  bidding  rounds 
either  by  pubUc  notice  prior  to  the 
auction,  or  announcement  during  the 
auction.  We  request  comm«at  on  this 
proposal. 

Bid  Withdrawals.  We  propose  to 
permit  a  high  bidder  to  withdraw  one  or 
more  of  its  high  bids  during  the  bid 
withdrawal  period  in  each  round 
subject  to  the  bid  withdrawal  payments 
specified  below.  If  a  high  bid  is 
withdrawn,  we  propose  that  the  Ucense 
be  offered  in  the  next  round  at  the 
second  highest  bid  price.  The 
Commission  may  at  its  discretion  adjust 
the  offer  price  in  subsequent  rounds 
until  a  valid  bid  is  received  on  the 
Ucense.  In  addition,  to  prevent  a  bidder 
from  strategically  delaying  the  close  of 
the  auction,  we  propose  that  the  FCC 
retain  the  discretion  to  Umit  the  number 
of  times  that  a  bidder  may  re-bid  on  a 
Ucense  from  which  it  has  withdrawn  a 
high  bid. 

Activity  Rules.  In  the  Second  Report 
and  Order,  we  adopted  the  Milgrom- 
Wilson  activity  rule  as  our  preferred 
activity  rule  where  a  simultaneous 
stopping  rulo  is  used.  See  Second 
Report  and  Order  at  paras.  144-145.  The 
Milgrom- Wilson  approach  encourages 
bidders  to  participate  in  early  rounds  by 
limiting  their  maximum  participation  to 
some  multiple  of  their  minimum 
participation  level.  Bidders  are  required 
to  declare  their  maxinium  eUgibiUty  in 
terms  of  MHz-pops,  and  make  an 
upfrx>nt  payment  proportional  to  that 
eligibility  level."  (See  discussion  of 
upfront  payments  infra,  para.  167.)  That 
is.  in  each  round,  bidders  will  be 
limited  to  bidding  on  Ucenses 
encompassing  no  more  than  the  number 
of  MHz-pops  covered  by  their  upfront 
payment.  Licenses  on  which  a  bidder  is 
the  high  bidder  at  the  end  of  the  bid 
withdrawal  period  in  the  previous 
round  count  against  this  bidding  limit. 
Under  this  approach,  bidders  have  the 
flexibiUty  to  shift  their  bids  among  any 
Ucenses  for  which  they  have  appUed  so 
long  as,  within  each  round,  the  total 
MHz-pops  encompassed  by  those 
Ucenses  does  not  exceed  the  total 
number  of  MHz-pops  on  which  they  are 
eligible  to  bid.  Under  this  approach,  to 
preserve  their  maximum  eligibility, 
bidders  are  required  to  maintain  a 
certain  level  of  bidding  activity  during 
each  round  of  the  auction.  The  auction 
is  divided  into  three  stages  with 
increasing  levels  of  bidding  activity 
required  in  each  stage  of  the  auction.  A 
bidder  is  considered  active  on  a  Ucense 


^*  The  number  of  "MHz-pops"  is  calculated  by 
multiplying  the  population  of  the  license  service 
area  by  the  amount  of  spectnmi  authorized  by  the 
license.  We  use  the  terms  "per  MHz-pop"  and  "per 
Mlz  per  pop"  interchangeably. 
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in  the  current  round  if  the  bidder  has 
submitted  an  acceptable  bid  for  that 
Ucense  in  the  ourent  round,  or  has  the 
high  bid  for  that  license  at  the  end  of  the 
bid  withdrawal  period  in  the  previous 
round  in  which  case,  the  bidder  does 
not  need  to  bid  on  that  license  in  the 
current  round  to  be  considered  active  on 
that  license.  A  bidder's  activity  level  in 
a  round  is  the  sum  of  the  MHz-pops 
associated  with  licenses  on  which  the 
bidder  is  active. 

We  tentatively  conclude  that  the 
Milgrom- Wilson  activity  rule  should  be 
used  in  conjunction  with  the  proposed 
simultaneous  stopping  rule  for  LMDS 
and  FSS  auctions.  We  believe  that  the 
Milgrom- Wilson  approach  will  best 
achieve  the  Commission's  goals  of 
affording  bidders  flexibility  to  pursue 
backup  strategies,  while  at  the  same 
time  ensuring  that  simultaneous 
aucti(His  are  concluded  within  a 
reasonable  period  of  time. 

Under  the  Milgrom-Wilson  proposal, 
the  minimum  activity  level,  measured 
as  a  fraction  of  the  bidder's  eligibility  in 
the  current  round,  will  increase  during 
the  coxuse  of  the  auction.  Milgrom- 
Wilson  divide  the  auction  into  three 
stages.  We  propose  to  establish  the^ 
following  minimum  required  activity 
levels  for  each  stage  of  the  auction:  In 
each  round  of  Stage  One  of  the  auction, 
a  bidder  who  wishes  to  maintain  its 
current  eUgibility  is  required  to  be 
active  on  Ucenses  encompassing  at  least 
60%  of  the  MHz-pops  for  which  it  is 
cturently  eligible.  Failure  to  maintain 
the  requisite  activity  level  will  result  in 
a  reduction  in  the  amount  of  MHz-pops 
upon  which  a  bidder  will  be  eligible  to 
bid  in  the  next  roimd  of  bidding  (unless 
an  activity  rule  waiver,  as  defined 
below,  is  used).  During  Stage  One,  if 
activity  is  below  the  required  miniTnnm 
level,  ehgibility  in  the  next  roimd  will 
be  calculated  by  multiplying  the  current 
round  activity  by  five-thirds  (%). 
EligibiUty  for  each  applicant  in  the  first 
round  of  the  auction  is  determined  by 
the  amount  of  the  upfi"ont  payment 
received  and  the  licenses  identified  in 
its  auction  application.  In  each  round  of 
the  Stage  Two,  a  bidder  who  wishes  to 
maintain  its  current  ehgibility  is 
required  to  be  active  on  80%  on  the 
MHz-pops  for  which  it  is  eligible  in  the 
current  round.  During  the  second  stage, 
if  activity  is  below  the  required        ,     <. 
minimum  level,  eligibility  in  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  five- 
fourths  (V4).  In  each  roimd  of  Stage 
Three,  a  bidder  who  wishes  to  maintain 
its  current  ehgibility  is  required  to  be 
active  on  licenses  encompassing  95 
percent  of  the  MHz-pops  for  which  it  is 
eligible  in  the  current  round,  in  Stage 


Three,  if  activity  in  the  current  round  is 
below  95  percent  of  current  eligibility, 
-eligibility  in  the  next  round  will  be 
caloilated  by  multiplying  the  current 
round  activity  by  twenty-nineteenths 
(^o/iq).  We  note,  however,  that  the 
Commission  proposes  to  retain  the 
discretion  to  set  and.  by  announcement 
before  or  during  the  auction,  vary  the 
required  minimum  activity  levels  (and 
associated  eligibility  calculations)  for 
each  auction  stage.  Retaining  this 
flexibihty  wiU  improve  the 
Commission's  ability  to  control  the  pace 
of  the  aucticm  and  help  ensure  that  the 
auction  is  completed  within  a 
reasonable  period  of  time. 

In  the  PCS  auctions,  we  specified 
transition  guidelines  for  deciding  when 
the  auction  would  move  irom  Stage  One 
to  Stage  Two  to  Stage  Three.  Those 
guidelines  are  based  on  the  "auction 
activity  level,"  the  sum  of  the  MHz-pops 
of  PCS  hcenses  for  which  the  high  bid 
increased  in  the  ciurent  roimd  as  a 
percentage  of  the  total  MHz-pops  of  all 
licenses  offered  in  the  auction.** 
However,  we  also  retained  the 
discretion  to  move  the  PCS  aucticms 
from  one  stage  to  another  at  a  rate 
different  from  that  set  out  in  the 
guideUnes.2" 

For  the  LMDS  and  FSS  aucticms,  we 
propose  to  use  the  following  transition 
guidelines:  The  auction  will  begin  in 
Stage  One  and  move  from  Stage  One  to 
Stage  Two  when  the  auction  activity 
level  is  below  ten  percent  for  three 
consecutive  rounds  in  Stage  One.  The 
auction  will  move  fit>m  Stage  Two  to 
Stage  Three  when  the  auction  activity 
level  is  below  five  percent  for  three 
consecutive  rounds  in  Stage  Two.  In  no 
case  can  the  auction  revert  to  an  earlier 
stage.  We  propose,  however,  that  the 
Cotmnission  retain  the  discreticxi  to 
determine  and  announce  during  the 
course  of  an  auction  when,  and  if,  to 
move  &t>m  one  auction  stage  to  the  next, 
based  on  a  variety  of  measures  of  bidder 
activity,  includii^,  but  not  limited  to, 
the  auctiiHi  activity  level  as  defined 
above,  the  percentage  of  licenses 
(measvired  in  terms  of  MHz-pops)  oa 
which  there  are  new  bids,  the  number 
of  new  bids,  and  the  {>ercentage  increase 
in  revenue. 

To  avoid  the  consequences  of  clerical 
errors  and  to  compensate  for  unusual 
circtunstances  that  might  delay  a 
bidder's  bid  preparation  or  submission 
in  a  particular  roimd,  we  proposed  to 
provide  bidders  with  a  limited  number 
of  waivers  of  the  above-described 


activity  rule.  We  beUeve  that  some 
waiver  procedure  is  needed  because  the 
Commission  does  not  wish  to  reduce  a 
bidder's  ehgibility  due  to  an  accidental 
act  or  circumstances  not  under  the 
bidder's  ccmtrol.z' 

We  propose  to  provide  bidders  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.2"  If  a  bidder's  activity  level  is 
below  the  required  activity  level,  a 
waiver  will  automatically  be  applied. 
That  is,  if  a  bidder  fails  to  submit  a  bid 
in  a  roimd,  and  its  activity  level  from 
any  standing  high  bids  (high  bids  at  the 
end  of  the  bid  withdrawal  period  in  the 
previous  round)  falls  below  its  required 
activity  level,  a  waiver  will  be 
automatically  apphed.  A  waiver  will 
preserve  current  eligibility  in  the  next 
round.2*  An  activity  rule  waiver  applies 
to  an  entire  round  of  bidding  and  not  to 
a  particular  BTA  service  area. 

Bidders  will  be  afforded  an 
opportunity  to  override  the  automatic 
waiver  mechanism  when  they  place  a 
bid  if  they  intentionally  wish  to  reduce 
their  bidding  ehgibility  and  do  not  want 
to  use  a  waiver  to  retain  their  ehgibiUty 
at  its  current  level.'"  If  a  bidder 
overrides  the  automatic  waiver 
mechanism,  its  eligibihty  will  be 
permanently  reduced  (according  to  the 
formulas  specified  above),  and  it  will 
not  be  permitted  to  regain  its  bidding 
ehgibility  from  a  previous  round.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  vaUd  bids  will 
not  keep  the  auction  open.  Bidders  will 
have  the  option  of  proactively  entering 
an  activity  rule  waiver  during  the  bid 
submission  period. '^  If  a  bidder  submits 
a  proactive  waiver  in  a  round  in  which 
no  other  bidding  activity  occurs,  the 
auction  will  remain  open. 

The  Commission  proposes  to  retain 
the  discretion  to  issue  additional 
waivers  during  the  course  of  an  auction 
fat  circumstances  beyond  a  bidder's 
control.  We  also  propose  to  retain  the 
flexibihty  to  adjust  by  public  notice 
prior  to  an  auction  the  number  of 
waivers  prnmitted,  or  to  institute  a  rule 
that  allows  one  waiver  during  a 
specified  number  of  bidding  rounds  m 
during  specified  stages  of  the  auction.^' 


»Sm,  •.(.,  Ptith  Rapoft  and  Order  at  5S5S. 

"See  Poiuth  Memorandum  Opinion  and  Order 
in  PP  Docket  No.  93-2S3,  t  PCX:  Red  SaSS,  sace 
(19»4).  SePK  533«4.  October  24. 1M4. 


*'  See  Second  Report  and  Order  at  2372. 

"See  Second  Report  and  Order  at  2373. 

"An  activity  rule  waiver  cannot  be  uaed  to 
correct  an  error  in  tlie  amount  bid. 

"See  Fourth  Memorandum  Opinion  and  Order 
in  n>  Docket  No.  •3-253. 9  FOC  Red  6858. 6861 
(1994). 

"Thus,  a  "proactive"  waiver,  a*  distingulahed 
from  tlra  automatic  waiver  deacribed  above,  is  one 
requested  by  tlM  bidder. 

"See  Second  R^Mtt  and  Order  at  237X 
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We  request  comment  on  these 
proposals. 

2.  Procedural  and  Payment  Issues 

In  the  Competitive  Bidding  Second 
Report  and  Order,  as  modified  by  the 
Competitive  Bidding  Reconsideration 
Order  in  PP  Docket  No.  93-253,  9  FCC 
Red  7245  (1944),  the  Commission 
established  general  procedural  and 
payment  rules  for  auctions,  but  also 
stated  that  such  rules  may  be  modified 
on  a  service-specific  basis.''  As 
discussed  below,  we  generally  propose 
to  follow  the  procedtiral  and  payment 
rules  established  in  subpart  Q  of  part  1 
of  the  Commission's  rules,  but  seek 
comment  on  whether  any  service- 
specific  modifications  of  these  rules  are 
needed  based  on  the  particular 
characteristics  of  LMDS  services. 

(a)  Upfit)nt  Payments 

As  in  the  case  of  other  auctionable 
services,  we  propose  to  require 
participants  in  the  LMDS  and  FSS 
auctions  to  tender  to  the  Commission  in 
advance  of  the  auction,  a  substantial 
upfront  payment.  We  have  previously 
determined  that  a  substantial  upfront 
payment  requirement  is  necessary  to 
ensure  that  only  serious,  qualified 
bidders  participate  in  auctions  and  to 
ensure  that  sufficient  funds  are  available 
to  satisfy  any  bid  withdrawal  or  default 
payments  (discussed  infra)  that  may  be 
Incurred.  We  seek  comment  on  the 
appropriate  amount  of  such  upfront 
payments  for  LMDS  and  satellite 
auctions.  In  the  PCS  auctions  the 
upfront  payments  was  established  based 
on  a  formida  of  $0.02  per  pop  per  MHz 
for  the  largest  combination  of  MHz-pops 
a  bidder  anticipates  being  active  in  any 
single  round  of  bidding.  This  upfront 
payment  was  designed  to  require  an 
upfront  payment  representing 
Approximately  5  percent  of  the  expected 
value  of  such  Ucenses.  We  seek 
comment  on  what  the  appropriate 
upfront  payment  price  per  MHz-pop 
should  be  for  LMDS  and  sateUlte 
Ucenses.  We  also  seek  comment  on 
whether  we  should  establish  a 
minimum  upfront  payment  for 
apphcations  and  if  so  what  the  amount 
of  that  minimum  upfitint  should  be.  In 
the  Competitive  Bidding  Second  Report 
and  Order,  we  estabUshed  a  minimum 
upfiY)nt  payment  of  $2,500,  but  we  also 
indicated  that  the  minimum  amount 
could  be  modified  on  a  service-specific 
basis.'*  With  respect  FSS  auctions,  we 
seek  comment  on  whether  a  fixed 
upfront  payment  would  be  more 


appropriate,  and  if  so,  what  the  amoimt 
of  that  upfront  should  be. 

(b)  Down  Payment  and  Full  Payment  for 
Licenses  Awarded  by  Competitive 
Bidding 

The  Competitive  Bidding  Second 
Report  and  Order  generally  established 
a  20  percent  down  payment  requirement 
for  winning  bidders  to  discourage 
default  between  the  auction  and 
hcensing  and  to  ensure  payment  if  such 
default  occurs.  We  concluded  that  a  20 
percent  down  payment  was  appropriate 
to  ensure  that  auction  wiimers  have  the 
necessary  financial  capabilities  to 
complete  payment  for  the  Ucense  and  to 
pay  for  the  costs  of  constructing  a 
system,  while  at  the  same  time  not  being 
so  onerous  as  to  hinder  growth  or 
diminish  access. 

We  similarly  propose  to  require  aU 
winning  bidders  in  LMDS,  GSO/FSS 
and  NGSO/FSS  auctions  to  supplement 
their  upfront  payments  with  a  down 
pa)rment  sufficient  to  bring  their  total 
deposits  up  to  20  percent  of  their 
winning  bid(s)."  Under  this  approach, 
winning  bidders  would  be  required  to 
submit  the  required  down  payment  by 
cashier's  check  or  wire  transfer  to  our 
lock-box  bank  by  a  date  to  be  specified 
by  PubUc  Notice,  generally  within  five 
(5)  business  days  following  the  close  of 
bidding.  All  auction  winners  would 
generally  be  required  to  make  full 
payment  of  the  balance  of  their  winning 
bids  within  five  (5)  business  days 
foUowing  notification  by  the 
Commission  that  it  was  prepared  to 
award  the  license.  The  Ucense  would 
then  be  granted  after  this  payment  was 
received.  We  seek  comment  on  whether 
this  is  an  appropriate  requirement  for 
licensing  of  these  services,  and  whether 
20  percent  represents  an  appropriate 
level  of  payment.  In  addition,  as 
discussed  more  fully  below,  we  ask 
commenters  to  address  whether  any 
special  payment  provisions,  for  example 
a  reduced  down  payment,  should  be 
adopted  for  designated  entities,  and  if 


"9  FCC  Red  at  7249-50.  paras.  23-26. 
"9  FCC  Red  at  2379.  para.  180. 


"  If  the  upfront  payment  already  tendered  by  a 
winning  bidder.  aAer  deducting  any  bid  withdrawal 
and  default  payments  due,  amounts  to  20  percent 
or  more  of  its  winning  bids,  no  additional  deposit 
will  be  required.  If  the  upfront  payment  amount  on 
deposit  is  greater  than  20  percent  of  the  winning 
bid  amount  after  deducting  any  bid  withdrawal  and 
default  pa)rments  due,  the  additional  monies  will  be 
refunded.  If  a  bidder  has  withdrawn  a  bid  or 
defaulted  but  the  amount  of  the  payment  cannot  yet 
be  determined,  the  bidder  will  be  required  to  make 
a  deposit  of  20  percent  of  the  amount  bid  on  such 
licenses.  When  it  becomes  possible  to  calculate  and 
assess  the  additional  payment,  any  excess  deposit 
will  be  refunded.  Upfront  payments  will  be  applied 
to  such  deposits  and  to  bid  withdrawal  and  debult 
payments  due  before  being  applied  toward  the 
bidder's  down  payment  on  licenses  the  bidder  lia* 
won  and  seeks  to  acquire. 


SO,  for  which  specific  categories  of 
designated  entitles  and  why. 

(c)  Bid  Withdrawal,  Default,  and 
Disqualification 

As  we  discussed  in  the  Second  Report 
and  Order,  it  is  important  to  the  success 
of  our  system  of  competitive  bidding 
that  potential  bidders  understand  that 
there  will  be  a  substantial  payment 
assessed  if  they  withdraw  a  high  bid,  are 
foimd  not  to  be  qualified  to  hold 
Ucenses  or  default  on  payment  of  a 
balance  due.  Accordingly,  we  propose 
to  use  the  bid  withdrawal,  default  and 
disqualification  rules  contained 
§§  1.2104(g)  and  1.2109  of  the 
Commission's  rules  for  LMDS.  GSO/FSS 
and  NGSO/FSS  auctions.  Pursuant  to 
these  rules,  any  bidder  who  withdraws 
a  high  bid  during  an  auction  before  the 
Commission  declares  bidding  closed 
will  be  required  to  reimburse  the 
Commission  in  the  amoimt  of  the 
difference  between  its  high  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  Ucense  is  offered  by  the 
Commission,  if  this  subsequent  winning 
bid  is  lower  than  the  withdrawn  bid.'^ 
No  withdrawal  payment  will  be 
assessed  if  the  subsequent  winning  bid 
exceeds  the  withdrawn  bid.  After 
bidding  closes,  a  defaulting  auction 
winner  (i.e.,  a  winner  who  fails  to  remit 
the  required  down  payment  within  the 
prescribed  time,  fails  to  pay  for  a 
Ucense,  or  is  otherwise  disquaUfied) 
will  be  assessed  an  additional  payment 
of  three  percent  of  the  subsequent 
winning  bid  or  three  percent  of  the 
amount  of  the  defaulting  bid,  whichever 
is  less.'^  The  additional  three  percent 
pajrment  is  designed  to  encoiuage 
bidders  who  wish  to  withdraw  their 
bids  to  do  so  before  bidding  ceases.  We 
propose  to  hold  deposits  made  by 
defaulting  or  disquaUfied  auction 
winners  imtil  full  payment  of  the 


"If  a  license  is  re-offered  by  auction,  the 
"winning  bid"  refers  to  the  high  bid  in  the  auction 
in  which  the  license  is  re-offered.  If  a  license  is  re- 
ofiiered  in  the  same  auction,  the  winning  bid  refer* 
to  the  high  bid  amount,  made  subsequent  to  the 
withdrawal,  in  that  auction.  If  the  subsequent  high 
bidder  also  withdraws  its  bid,  that  bidder  will  be 
required  to  pay  an  amount  equal  to  the  difference 
between  its  withdrawn  bid  and  the  amount  of  the 
subsequent  winning  bid  the  next  time  the  license 
is  offered  by  the  Commission.  If  a  license  which  is 
the  subject  of  withdrawal  or  default  is  not  re- 
auctioned,  but  is  instead  offered  to  the  highest 
losing  bidders  in  the  initial  auction,  the  "winning 
bid"  refers  to  the  bid  of  the  highest  bidder  who 
accepts  the  offer.  Losing  bidders  would  not  be 
required  to  accept  the  offer,  i.e.,  they  may  decline 
without  additional  payment.  We  wish  to  encourage 
losing  bidders  in  simultaneous  multiple  round 
auctions  to  bid  on  other  licenses,  and  therefore  we 
will  not  hold  them  to  their  losing  bids  on  a  license 
for  which  a  bidder  has  withdrawn  a  bid  or  on 
which  a  bidder  has  defaulted. 

>'See47  CFR  §$  1.2104(g)  and  1.2109. 
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additional  amount.^  We  believe  that 
these  additional  payments  will 
adequately  discourage  default  and 
ensiure  that  bidders  have  adequate 
financing  and  that  they  meet  all 
eligibility  and  qualification 
requirements.  In  the  case  of  defaults,  we 
also  propose  to  retain  discretion  to  offer 
a  license  to  the  next  highest  bidder  at 
its  final  bid  price  if  the  default  occiurs 
within  five  business  days  after  the  close 
of  bidding.  We  seek  comment  on  these 
propose  procedures. 

In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  we  propose  to 
retain  the  option  to  declare  the 
applicant  and  its  principals  ineligible  to 
bid  in  fut\ue  auctions,  or  take  any  other 
action  we  deem  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the 
applicant.'* 

3.  Regulatory  Safeguards 

(a)  Unjust  Enrichment  Provisions 

The  Budget  Act  directs  the 
Commission  to  "require  such  transfer 
disclosures  and  anti-trafficking 
restrictions  and  payment  schedules  as 
may  be  necessary  to  prevent  unjust 
enrichment  and  as  a  residt  of  the 
methods  employed  to  issue  licenses  and 
permits."  We  therefore  propose  to  adopt 
the  transfer  disclosure  requirements 
contained  in  §  1.2111(a)  of  our  ndes  for 
all  LMDS.GSO/FSS  and  NGSO/FSS 
licenses  obtained  through  the 
competitive  bidding  process.  In 
addition,  we  propose  specific  rules 
governing  imjust  enrichment  by 
designated  entities,  which  are  discussed 
below.  Generally,  applicants 
transferring  their  ficenses  within  three 
years  after  the  initial  license  grant  will 
be  required  to  file,  together  with  their 
transfer  application,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  and  all  other 
doaunents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  their  licenses.  We  seek 
comment  on  these  proposals. 

(b)  Performance  Requirements 

The  Budget  Act  requires  the 
Commission  to  "include  performance 
requirements,  such  as  appropriate 
deadlines  and  penalties  for  performance 
failures,  to  ensure  prompt  delivery  of 
service  to  rural  areas,  to  prevent 
stockpiling  or  warehousing  of  spectrum 
by  licensees  or  permittees,  and  to 


^In  ran  caiM  in  which  it  vrould  be  inequitable 
to  retain  a  down  payment,  we  will  entertain 
raqueeti  for  vreiver  of  this  provision. 

**See  Second  Report  and  Order  at  para.  198. 


promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services."  47  U.S.C.  309{j)(4)(B).  In  the 
Competitive  Bidding  Second  Report  and 
Order,  we  determined  that  it  was 
unnecessary  and  undesirable  to  impose 
additional  performance  requirements, 
beyond  those  already  provided  in  the 
service  rules,  for  all  auctionable 
services.  Our  proposed  LMDS  service 
rules  (and  GSO/FSS  and  NGSO/FSS 
service  rules)  contain  specific 
performance  requirements,  such  as  the 
requirement  to  construct  and  provide 
service  within  a  specific  period  of  time. 
Thus,  we  do  not  propose  to  adopt  any 
additional  performance  requirements  for 
competitive  bidding  purposes.  We  seek 
comment  on  this  tentative  conclusion. 

(c)  Rules  Prohibiting  Collusion    ' 

In  the  Competitive  Bidding  docket, 
we  adopted  special  rules  prohibiting 
collusive  conduct  in  the  context  of 
competitive  bidding.  We  indicated  that 
such  rules  woiUd  serve  the  objectives  of 
the  Budget  Act  by  preventing  parties, 
especially  the  largest  firms,  from 
agreeing  in  advance  to  bidding  strategies 
that  divide  the  market  according  to  their 
strategic  interests  and  that  disadvantage 
other  bidders.  We  propose  to  apply 
these  rules  to  LMDS,  GSO/FSS  and 
NGSO/FSS  auctions.  Pursuant  to  these 
rules,  from  the  time  the  short-form 
apphcations  are  filed  imtil  a  winning 
bidder  has  made  its  required  down 
payment,  all  bidders  will  be  prohibited 
from  cooperating,  collaborating, 
discussing  or  disclosing  in  any  manner 
the  substance  of  their  bids  or  bidding 
strategies  with  other  bidders,  imless 
such  bidders  are  members  of  a  bidding 
consortium  or  other  joint  bidding 
arrangement  identified  on  the  bidder's 
short- form  application.  In  addition, 
bidders  are  required  by  §  1.2105(a)(2)  of 
the  Commission's  Rules  to  identify  on 
their  Form  175  applications  all  parties 
Mrith  whom  they  have  entered  into  any 
consortium  arrangements,  joint 
ventures',  partnerehips  or  other 
agreements  or  understandings  which 
relate  to  the  competitive  bidding 
process.  Bidders  will  also  be  required  to 
certify  that  they  have  not  entered  and 
will  not  enter  into  any  explicit  or 
implicit  agreements,  arrangements  or 
understandings  with  any  parties,  other 
than  those  identified,  regarding  the 
amoimt  of  their  bid',  bidding  strategies 
or  the  particular  properties  on  which 
they  will  or  will  not  bid. 

We  also  propose  to  require  winning 
bidders,  pursuant  to  §  1.2107  of  the 
Commission's  Rules,  to  attach  as  an 
exhibit  to  their  license  application  a 
detailed  explanation  of  the  terms  and 
conditicms  and  parties  involved  in  any 


bidding  consortium,  joint  venture, 
partnership,  or  other  agreement  or 
arrangement  they  had  entered  into 
relating  to  the  competitive  bidding 
process  prior  to  the  close  of  bidding.  AU 
such  arrangements  must  have  been 
entered  into  prior  to  the  filing  of  short- 
form  applications.  In  addition,  where 
specific  instances  of  collusion  in  the 
competitive  bidding  process  are  alleged 
during  the  petition  to  deny  process,  the 
Commission  may  conduct  an 
investigation  or  refer  such  complaints  to 
the  United  States  Department  of  Justice 
for  investigation.  Bidders  who  are  found 
to  have  violated  the  antitrust  laws  or  the 
Commission's  rules  in  coimection  with 
participation  in  the  auction  process  may 
be  subject  to  forfeiture  of  their  down 
payment  or  their  fidl  bid  amount  and 
revocation  of  their  license(s),  and  they 
may  be  prohibited  from  participating  in 
future  auctions.  We  seek  comment  on 
these  proposals. 

4.  Treatment  of  Designated  Entities 

(a)  Introduction 

In  authorizing  the  Commission  to  use 
competitive  bidding,  Congress 
mandated  that  the  Commission  "ensure 
that  small  business,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
are  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services."  47  U.S.C.  309(j)(4)(D).  The 
statute  requires  the  Commission  to 
"consider  the  use  of  tax  certificates, 
bidding  preferences,  and  other 
procedures"  in  order  to  achieve  this 
Congressional  goal.  In  addition,  section 
309(j)(3)(B)  provides  that  in  establishing 
eligibility  criteria  and  bidding 
m^odologies  the  Commission  shall 
promote  "economic  opportunity  and 
competition  ...  by  avoiding  excessive 
concentration  of  licenses  and  by 
disseminating  licenses  among  a  wide       ' 
variety  of  appficants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women."  Finally, 
section  309(j)(4)(A)  provides  that  to 
promote  these  objectives,  the 
Commission  shall  consider  alternative 
payment  schedides  including 
installment  payments. 

In  instructing  the  Commission  to 
ensure  the  opportunity  for  designated 
entities  to  participate  in  auctions  and 
spectrum-based  services.  Congress  was 
well  aware  of  the  problems  that 
designated  entities  would  have  in 
competing  against  large,  well- 
capitalized  companies  in  auctions  and 
the  difficulties  they  encoimter  in 
accessing  capital.  For  example,  the 
legislative  history  accompanying  our 
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grant  of  auction  authority  states 
gmerally  that  the  Commission's 
regulations  "must  promote  economic 
opportunity  and  competition,"  and 
"(t)he  Commission  will  realize  these 
goals  by  avoiding  excessive 
concentration  of  licenses  and  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses  and  businesses  owned  by 
membera  of  minority  groups  and 
women."*"  The  House  Report  states 
that  the  House  Committee  was 
concerned  that,  "unless  the  Commission 
is  sensitive  to  the  need  to  maintain 
opportunities  for  small  business, 
competitive  bidding  could  result  in  a 
significant  increase  in  concentration  in 
the  telecommunications  industries.  "*> 
More  specifically,  the  House  Committee 
was  concerned  that  adoption  of 
competitive  bidding  should  not  have  the 
effect  of  "excluding"  small  businesses 
from  the  Commission's  licensing 
procedures,  and  anticipated  that  the 
Commission  would  adopt  regulations  to 
ensure  that  small  businesses  would 
"continue  to  have  opportunities  to 
become  licensees."  *^  On  the  other 
hand,  the  House  Report  also  states  that 
"the  characteristics  of  some  services  are 
inherently  national  in  scope,  and  are 
therefore  ill-suited  for  small 
businesses."  *' 

Consistent  with  Congress's  concern 
that  auctions  not  operate  to  exclude 
small  businesses,  the  provisions  relating 
to  installation  payments  were  intended 
to  assist  small  businesses.  The  House 
Report  states  that  these  related 
provisions  were  drafted  to  "ensure  that 
all  small  businesses  will  be  covered  by 
the  Commission's  regulations,  including 
those  owned  by  members  of  minority 
groups  and  women."'**  It  also  states  that 
the  provisions  in  section  309(j)(4)(A) 
relating  to  installment  payments  were 
intended  to  promote  economic 
opportunity  by  ensuring  that 
competitive  bidding  does  not 
inadvertently  favor  incumbents  with 
"deep  pockets"  "over  new  companies  or 
start-ups."** 

In  addition,  with  regard  to  access  to 
capital.  Congress  had  made  specific 
findings  in  the  Small  Business  Credit 
and  Business  Opportunity  Enhancement 
Act  of  1992,  that  "small  business 
concerns,  which  represent  higher 
degrees  of  risk  in  financial  markets  than 
do  large  businesses,  are  experiencing 


o>H.R.  Rep.  No.  111.  103d  Cong..  1st  Sess.  254 
(1983). 
«Id- 

•»Id.  at255. 
«ld.  at  254. 
«*ld. 


increased  difficulties  in  obtaining 
credit."  *«  As  a  result  of  these 
difficulties.  Congress  resolved  to 
consider  carefully  legislation  and 
regulations  "to  ensure  that  small 
business  concerns  are  not  negatively 
impacted"  and  to  give  priority  to 
passage  of  "legislation  and  regulations 
that  fflahance  the  viability  of  small 
business  concerns."  *'  In  the 
Competitive  Bidding  Second  Report  and 
Order,  we  also  indicated  that  special 
measures  may  not  be  appropriate  in  all 
circumstances. 

We  have  employed  a  wide  range  of 
special  provisions  and  ehgibility  criteria 
designed  to  meet  the  statutory  objectives 
of  providing  opportunities  to  designated 
entities  in  other  spectrum-based 
services.  For  instance,  we  determined 
that  minority-owned  and  women-owned 
businesses  in  the  nationwide 
narrowband  PCS  auction  would  receive 
a  25  percent  bidding  credit  on  certain 
channels;  *^  in  the  regional  narrowband 
PCS  auction  women-owned  and 
minority-owned  businesses  would 
receive  a  40  percent  bidding  credit  on 
certain  channels  and  small  businesses 
would  be  eligible  for  installment 
payments  on  all  channels;  **  in  the 
broadband  PCS  auction,  on  separate 
entrepreneura'  blocks,  the  bidding 
credits  would  vary  according  to  the  type 
of  qualifying  designated  entity  that 
applied,*"  and  all  entrepreneurs'  block 
licensees  would  be  eligible  for 
installment  payments.*'  For  the 
Multipoint  Distribution  Service 
("MDS")  we  adopted  a  15  percent 
bidding  credit,  reduced  upfitsnt 
payments  and  installment  payments  for 
small  businesses,  including  those 
owned  by  members  of  minority  groups 
and  women. *2  In  satellite  services,  we 
have  not  proposed  or  adopted  specific 
measures  for  designated  entitles.  *' 


<•  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992,  section 
331(a)(3).  Pub.  L  102-366.  Sept  4. 1992. 

"Id.  secUon  331(b)(2)-(3). 

*■  Auctions  Third  Report  and  Order  at  para.  72. 

*"Id.  at  para.  87.  See  implementation  of  Section 
309(j]  of  the  Communications  Act — Competitive 
Bidding.  PP  Docket  No.  93-253.  Third 
Memorandum  Opinion  and  Order  and  Further 
Notice  of  Proposed  Rulemaking.  10  FCC  Red  175. 
para.  58  (1994),  5Q  FR  44058,  August  26, 1994. 

'"Auctions  Fifth  Report  ft  Order  at  para.  133: 
Auctions  Fifth  Memorandum  Opinion  k  Order  at 
para.  99;  See  also  Further  Notice  of  Proposed 
Rulemaking,  FCC  95-263  (released  June  23, 1995), 
60  FR  34201,  June  30, 1995. 

"  Auctions  Fifth  Memorandum  Opinion  k  Order 
at  para.  103. 

'2  Report  and  Oder,  MM  Docket  No.  94-131  and 
PP  Docket  93-253.  FCC  95-230  (adopted  June  IS. 
1995),  60  FR  36524.  July  17. 1995. 

>>  See  Rules  and  Policies  Pertaining  to  a  Mobile 
Satellite  Service  in  the  1610-1626.5/2483-2500 
MHz  Frequency  Bands.  Report  and  Order,  CC 
Docket  No.  92-166,  9  FCC  Red  5936,  5969-70 


The  measures  considered  thus  far  for 
each  service  were  established  after 
closely  examining  the  specific 
characteristics  of  the  service  and 
determining  whether  any  particidar 
barriers  to  accessing  capital  stood  in  the 
way  of  designated  entity  opportunities. 
After  examining  the  record  in  the 
competitive  bidding  proceeding  in  PP 
Docket  93-253,  we  estabhshed 
provisions  necessary  to  enable 
designated  entities  to  overcome  the 
barriers  to  accessing  capital  in  each 
particular  service.  Moreover,  the 
measures  we  adopted  also  were 
designed  to  increase  the  likelihood  that 
designated  entities  who  win  licenses  in 
the  auctions  become  strong  competitors 
in  the  provision  of  wireless  services. 

As  in  other  auctionable  services,  we 
ftdly  intend  in  services  using  the  28 
GHz  band  to  meet  the  statutory 
objectives  of  promoting  economic 
opportunity  and  competition,  of 
avoiding  excessive  concentration  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  At  the 
same  time,  we  must  be  cautious  and 
deliberative  in  our  selected  approach  in 
light  of  the  auction  statute's  directive  to 
avoid  judicial  delays  **  and  the 
substantial  legal  risks  involved  with 
providing  preferential  treatment  on  the 
basis  of  race  or  gender.  In  this  regard, 
on  June  12, 1995,  the  Supreme  0)uit 
ruled  in  Adarand  Constructors  v. 
Pena  **  tiiat  measures  adopted  by  the 
federal  government  awarding 
preferential  treatment  on  the  basis  of 
race  are  subject  to  strict  scrutiny.*^  To 
pass  muster  under  that  standard,  such 
measures  must  be  narrowly  tailored  to 
fiuther  compelling  government 
interests.*^ 

Adarand  thus  introduces  an 
additional  level  of  complexity  in 
implementing  Congress'  mandate  to 
ensure  that  businesses  owned  by 
minorities  and  women  are  provided 
"the  opportunity  to  participate  in  the 
provision  of  spectrum-based 
services."  **  Although  Adarand  did  not 
address  gender-based  preferences,  we 


(1994);  Establishment  of  Rules  and  Policies  for  the 
Digital  Audio  Radio  Satellite  Service  in  the  2310- 
2360  MHz  Frequency  Band,  Notice  of  Proposed 
Rulemaking,  IB  Docket  No.  95-91,  paras.  107-106. 
FCC  95-229  (released  June  IS.  1995)  60  FR  35166, 
July  6  1995. 

"47U.S.C.  309(j)(3)(A). 

"63  U.S.LW.  4523  (U.S.  June  12, 1995). 

»Id.,63U.S.L.W.at4530. 

"Id. 

»»47  U.S.C.  309(j)(4)(D). 
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have  included  them  here  in  an  effort  to 
seek  the  broadest  possible  comment.  We 
welcome  comment  as  to  the 
appropriateness  of  our  approach. 
Accordingly,  we  seek  comment  on  how 
we  can  bmt  promote  opportimities  for 
btuinesses  owned  by  minorities  and 
womoa  in  the  provision  of  LMDS  and 
satellite  services  in  light  of  Adarand.  We 
seek  the  broadest  possible  comments 
including,  but  not  limited  to,  responses 
to  the  following  questions: 

(1)  Does  the  Commission  have  a 
compelling  interest  in  establishing 
opportunity-enhancing  measures  in  the 
provision  of  LK4DS  and  satellite  services 
specifically  for  minority-and  women- 
owned  businesses?  If  so,  what  is  that 
compelling  interest?  Would  the  goal  of 
assxuing  a  "diversity  of  voices"  in  the 
provision  of  LMDS  and  satellite 
services?  suffice  as  a  compelling 
interest?** 

(2)  What  evidence  (statistical, 
dociunentary,  anecdotal  or  otherwise) 
can  be  marshalled  to  support  the 
proposed  compelling  interest? 

(3)  What  tecnniques  could  the 
Qunmission  employ  that  would  be 
narrowly  tailored  to  further  the 
proposed  compelling  interest?  Would 
such  techniques  include  bidding  credits 
and  installment  payments?  Are  race- 
conscious  or  gender-conscious  measiues 
necessary,  or  are  there  race-or  gender- 
neutral  measures  that  would  be 
effective? 

Commenters  are  encoiuaged  to  provide 
the  Commission  as  much  evidence  as 
possible  with  regard  to  past 
discrimination,  continuing 
discrimination,  discrimination  in  access 
to  capital,  underrepresentation  and 
other  significant  barriers  facing 
businesses  owned  by  minorities  and 
women  in  satellite  services,  services 
similar  to  LMDS,  and  In  licensed 
communications  services  generally. 

In  the  Competitive  Bidmng  docket, 
we  established  eligibility  criteria  and 
general  rules  that  would  govern  the 
award  of  special  provisions  for  small 
businesses,  rural  telephone  companies, 
and  minority-and  women-owned 
businesses  (collectively,  "designated 


"We  suggest  "diversity  of  voices"  as  a  possible 
compelling  interest  because  LMDS  is  liliely  to  be 
used  as  a  "medium  of  mass  communication" 
similar  to  other  multipoint  distribution  services. 
See  47  U.S.C  309(i)(3)(C)(i).  In  Metro  Broadcasting 
V.  F.CC  the  Supreme  Court  upheld  the 
Commission's  minority  preference  programs  in  the 
awarding  of  broadcast  licenses  because  they  served 
the  "important"  governmental  interest  of  promoting 
diversity  in  broadcast  programming.  Metro 
Broadcasting  v.  F.CC.  497  U.S.  S47,  566-68  (1990). 
While  Adarand  overrules  Metro,  to  the  extant  that 
Metro  applied  "Intermediate  scrutiny,"  Adarand 
did  not  reject  the  diversity  interest:  rather,  it  simply 
held  that  the  diversity  interest  must  be 
"ctanpelling." 


entities'').  We  also  establidied  a  menu 
of  possible  special  provisions  that  could 
be  awarded  to  designated  entities  in 
particular  services,  including 
installment  payments,  spectrum  set- 
asides,  bidding  credits,  and  tax 
certificates.'''  bi  addition,  we  set  forth 
rules  to  prevent  unjiist  «uichment  by 
designated  entities  seeking  to  transfer 
Ucenses  obtained  through  use  of  one  of 
these  special  provisions. 

In  keeping  with  the  general 
parameters  set  forth  in  the  Competitive 
Bidding  docket,  we  propose  specific 
measures  and  eligibility  criteria  for 
designated  entities  who  seek  to  obtain 
spectrum  to  provide  LMDS  and  satellite 
services,  designed  to  ensure  that  such 
entities  are  given  the  opportunity  to 
participate  both  in  the  competitive 
bidding  process  and  in  the  provision  of 
these  services.  We  seek  comment  on 
these  pn^posals,  and  speciflcally  on 
identifying  special  provisions  that  are 
tailored  to  the  unique  characteristics  of 
the  LMDS  and  satellite  services  and  that 
will  create  meaningful  incentives  and 
opportunities  for  designated  entities. 

(b)  Installment  Payments 

We  propose  to  adopt  installment 
payments  for  small  businesses  bidding 
for  LMDS  licenses.  The  record  in  the 
Competitive  Bidding  proceeding 
suggests  that  the  most  significant  barrier 
for  small  business  participation  in  the 
auctioning  of  LMDS  spectnnn  will  be 
access  to  adequate  private  financing  to 
ensure  their  abUity  to  compete  against 
larger  firms  in  the  competitive  bidding 
process.  In  the  competitive  Bidding 
Second  Report  and  Order,  we  concluded 
that  a  reduced  down  payment 
requirement  coupled  with  installment 
payments  is  an  effective  means  to 
address  the  inability  of  small  businesses 
bidding  for  PCS  licenses.  We  seek 
comment  on  our  proposal  to  use  this 
same  approach  in  the  LMDS  auctions, 
and  on  whether  any  additional  or 
alternative  special  provisions  should  be 
provided  for  small  businesses  bidding 
on  LMDS  spectnun.  We  also  seek 
comment  on  whether  installment 
payments  are  appropriate  to  encoiuage 
small  businesses  participation  in  the 
provision  of  satellite  services. 

To  ensiue  that  large  businesses  do  not 
become  the  unintended  beneficiaries  of 
installment  payment  provisions  meant 
for  small  businesses,  we  also  propose  to 
make  the  unjust  enrichment  provisions 
adopted  in  the  Competitive  Bidding 
Second  Report  and  Order  applicable  to 


*o  Congress  has  now  repealed  the  tax  credit 
program  in  the  Conomunications  Act,  except  with 
respect  to  fixed  microwave  licenses  not  at  issue 
here.  109  SUt  93  (195),  Pub.  L.  104-7.  April  11, 

lees. 


installment  payments  by  small  business 
applicants.  Specifically,  if  a  small 
business  maldng  installment  payments   . 
seeks  to  transfer  a  license  to  a  non-small 
business  entity  during  the  term  of  the 
license,  we  propose  to  require  payment 
of  the  remaining  principle  balwce  and 
accrued  interest  as  a  condition  of  the 
license  transfer.  We  seek  comment  on 
this  proposal  including  whether 
additional  unjust  eiuichment  provisions 
are  necessary  for  LMDS  licensing.  We 
also  see  comment  on  whether  these 
imjust  eiuichments  would  be 

Zropriate  if  installment  payments  are 
adopted  for  small  businesses 
participating  in  satellite  auctions. 

EUguiility  Criteria.  We  propose  to 
define  a  small  business  as  an  entity  that, 
together  with  affiliates  and  attributable 
investore,  has  average  gross  revenues  for 
the  three  preceding  years  of  less  than 
$40  million.  We  believe  this  standard  is 
appropriate  for  LMDS  service  because 
build-out  costs  are  likely  to  be 
significant.  Additionally,  the  cost  of 
acquiring  a  license  is  likely  to  be  higher 
tlum  for  other  services.  We  also  seek 
comment  on  whether  this  definition  is 
appropriate  for  small  businesses  in  the 
context  of  satellite  auctions. 

Commenters  should  address  whether 
this  is  an  appropriate  threshold  given 
the  expected  cost  associated  with  the 
provision  of  LMDS  and  satellite 
services.  Should  it  be  higher  or  lower, 
based  on  the  types  of  companies  that  are 
likely  to  benefit  from  the  special 
provisions  proposed  here?  We  also 
propose  not  to  attribute  the  gross 
revenues  of  investors  that  hold  less  than 
25  percent  interest  in  the  applicant,  but 
we  will  include  the  gross  revenues  of 
the  applicant's  affiliates  and  investors 
with  ownership  interests  of  25  percent 
or  more  in  the  applicant  in  determining 
whether  an  appUcant  qualifies  as  a 
small  business.  Is  a  different  attribution 
threshold  warranted  for  LMDS  or  for 
satellite  services?  We  seek  comment  on 
these  issues. 

(c)  Bidding  Credits 

Specific  Special  Provisions.  Based  on 
the  list  of  special  provisions  for 
designated  entities  established  in  the 
Competitive  Bidding  Second  Report  and 
Order,  we  propose  to  utilize  bidding 
credits  for  small  businesses 
participating  in  LMDS  or  FSS  aucticMis. 
We  tentatively  conclude  that  affording 
such  businesses  bidding  credits  and 
installment  payments  is  the  most  cost- 
effiective  and  efficient  means  of 
achieving  Congress'  objective  of 
ensiuing  an  opportuni^  for  these 
designated  entities  to  participate  in  the 
provision  of  LMDS  service,  while 
preserving  the  advantages  of 
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competitive  open  bidding.  We  seek 
comment  on  this  proposal. 

We  request  comment  on  how  we 
shovdd  determine  the  appropriate 
amount  of  the  bidding  credit  Our 
analysis  of  the  telecommunications 
industry  suggests  the  possibility  that 
incumbent  telecommunications 
providers  may  be  able  to  utihze  existing 
infrastructure  and  thus  enjoy  economies 
of  scope  in  the  provision  of  many  of  the 
services  that  may  develop  in  LKQ3S. 
Therefore,  these  incumbents  may  have 
the  ability  to  bid  more  than  first-time 
operators. 

We  propose  a  bidding  credit  of  25 
percent  that  would  be  available  on  one 
of  the  proposed  spectrum  blocks.  We 
seek  comment  on  the  appropriateness  of 
the  proposed  bidding  credits  for  LMDS 
and  FSS  auctions. 

To  prevent  unjust  enrichment  by 
small  businesses  trafficking  in  licenses 
acquired  through  the  use  of  bidding 
credits,  we  propose  imposition  of  a 
payment  requirement  on  transfers  of 
such  licenses  to  entities  that  are  not 
owned  by  small  businesses.  Small 
businesses  seeking  to  transfer  a  license 
to  an  entity  that  does  not  meet  the 
eligibihty  criteria  for  a  small  business 
Would  be  required  to  reimburse  the 
Government  for  the  amoimt  of  the 
bidding  credit,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded,  before  the 
transfer  will  be  permitted.  The  amoimt 
of  the  penalty  would  be  reduced  over 
time  so  that  a  transfer  in  the  first  two 
years  of  the  license  term  would  result  in 
a  payment  of  100  percent  of  the  value 
of  the  bidding  credit;  in  year  three  of  the 
license  term  the  payment  would  be  75 
percent;  in  year  four  the  penalty  would 
be  50  percent  and  in  year  five  the 
payment  would  be  25  percent,  after 
which  there  would  be  no  payment.  We 
seek  comment  on  these  proposals. 

(d)  Rural  Telephone  Companies    ' 

We  seek  comment  on  whether  we 
should  provide  bidding  credits  or  other 
special  provisions  for  nual  telephone 
companies.  In  addition,  the  vast 
majority  of  rural  telephone  companies 
will  qualify  as  small  businesses  and 
thus  will  receive  installment  payment 
options.  Because  many  of  the  specific 
uses  proposed  for  LMDS,  including 
wireless  cable  and  video 
telecommunications,  may  be  of  interest 
to  rural  telephone  companies,  such 
imtities  may  be  interested  in  bidding  for 
LMDS  spectrum.  However,  we  are 
unable  to  determine  with  any  certainty 
the  potential  prices  these  services  may 
bring  in  nual  areas.  If  service  prices  in 
such  areas  are  low,  acquiring  a  license 
should  not  present  significant  barriers  to 


rural  telephone  companies.  Also,  under 
one  (Kjssible  approach,  the  degree  of 
flexibility  we  would  afford  in  the  use  of 
this  spectrum,  including  provisions  for 
partitioning  or  leasing  spectnun,  should 
assist  in  satisfying  the  spectrum  needs 
of  rural  telephone  companies  at  low 
cost.  Finally,  as  with  other  incumbent 
providers  of  telecommunications 
services,  rural  telephone  companies 
may  be  able  to  benefit  from  the  use  of 
their  existing  infrastructure  in  the 
provision  of  some  services.  Such 
economies  of  scale  would  give  rural 
telephone  companies  an  advantage  in 
the  bidding  for  such  licenses.  For  these 
reasons,  we  do  not  believe  that  special 
preferences  are  needed  to  ensure 
adequate  participation  by  rural 
telephone  companies  in  the  provision  of 
services  in  this  spectnun.  However, 
comments  on  this  analysis  are 
requested. 

(e)  Additional  Special  Provisions 

In  addition  to  the  special  provisions 
proposed  above  for  the  various  classes 
of  designated  entities,  we  seek  comment 
on  whether  additional  special 
provisions  should  be  adopted  that 
would  enhance  our  goal  of  ensuring 
their  participation  in  the  competitive 
bidding  process  for  LMDS  and  satellite 
licenses.  We  request  that  commenters 
give  particular  attention  to  the 
alternatives  described  below. 

Reduced  Upfront  Payments.  In  the 
Competitive  Bidding  Second  Report  and 
Order,  we  concluded  that  upfrtjnt 
payment  requirements  would  ensure 
that  bidders  are  qualified  and  serious 
and  would  provide  the  Commission 
with  a  source  of  fimds  in  the  event  of 
default  or  bid  withdrawal.  9  FCC  Red  at 
2377, 2379,  paras.  169, 176.  We  also 
noted  that  reduced  upfront  payments 
may  be  particularly  appropriate  for 
auctions  of  spectrum  specifically  set 
aside  for  designated  entities  as  a  means 
of  encouraging  participation  in  the 
auctions,  particularly  by  all  eligible 
designated  entities-^i  We  seek  comment 
on  whether  there  should  be  a  similar 
reduction  in  upfront  payments  for  small 
businesses  or  any  other  designated 
entities  applying  for  LMDS  or  satellite 
licenses.  In  addition,  we  ask 
commenters  to  address  the  costs  and 
benefits  with  respect  to  auction 
administration  and  designated  entity 
participation  associated  with  a  reduced 
upfront  payment  for  licenses  in  LMDS 
or  satellite  services  in  the  absence  of  a 
spectrum  set-aside. 


"Competitive  Bidding  Filth  Report  and  Order.  9 
FOC  Red  at  5599-5600,  para.  154. 


Comment  Dates 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  August  28, 1995, 
and  reply  comments  on  or  before 
September  18, 1995.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  five  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  ori^al  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hoius  in  the  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

Initial  Regulatory  Flexibility  Analysis 

Reason  for  action.  The  purposes  of 
this  NPRM  are  four-fold;  first,  to  obtain 
comment  on  the  Commission's 
designation  proposal  for  the  27.5-29.5 
GHz  frequency  band;  second,  to  obtain 
comment  on  the  Commission's  proposal 
for  a  reallocation  pertaining  to  the  29.5- 
30.0  GHz  frequency  band;  third,  to 
obtain  comment  on  proposed  service 
rules  for  LMDS  and  FSS;  and  fourth,  to 
obtain  comment  on  the  Commission's 
supplemental  tentative  decision  to  grant 
CellularVision  a  Pioneer's  Preference. 

Objectives.  The  objective  of  this 
Notice  is  to  request  public  comment  on 
the  proposals  made  herein  for  the 
efficient  licensing  of  services  in  the 
27.5-30.0  GHz  band,  for  the 
development  and  implementation  of  a 
new  technology  to  provide  innovative 
telecommunications  services  to  the 
public. 

Legal  basis.  The  authority  for  this 
action  is  the  Administrative  Procedure 
Act,  5  U.S.C.  553;  and  sections  4(i),  4(j), 
301,  303  (r)  of  the  Communications  Act 
of  1934  as  amended,  47  U.S.C.  145,  301, 
and  303(r). 

Reporting,  recordkeeping  and  other 
compliance  requirements.  Reporting 
requirements  are  proposed  to  ensure 
that  the  spectrum,  if  redesignated  for 
these  new  uses,  is  used  to  serve  the 
public's  need  for  communications 
services. 

Federal  rules  which  overlap, 
duplicate  or  conflict  with  these  rules.   ■ 
None. 

Description,  potential  impact  and 
number  of  small  entities  involved.  Any 
rule  changes  in  this  proceeding  could 
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affect  MMDS  licensees,  the  maiority  of 
which  are  small  Inisinesses.  These 
entities  may  have  some  additional 
competition  from  video  programming 
service  which  could  be  provided  by 
Suite  12's  multicell  technology.  In 
addition,  rule  changes  could  affect  rural 
telephone  companies,  to  the  extent  that 
any  are  considered  small  businesses. 
These  entities  may  have  competition  to 
their  local  exchange  service; 
alternatively,  these  entities  may  be 
considered  designated  entities  and 
given  bidding  and  other  benefits.  After 
evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

Significant  Alternatives.  While  there 
are  alternative  methods  to  provide  the 
services  proposed  by  LMDS  and  FSS 
parties,  we  find  that  the  services 
proposed  will  provide  significant 
competition  to  existing  service 
providers,  thus  bringing  the  benefits  of 
competition  to  the  public. 

Ordering  ClauMs 

According,  it  is  ordered  that  the 
Notice  of  Proposed  Rulmnaldng  is 
hereby  adopted  with  proposed  rules 
below. 

It  is  further  ordered  that  the  Petiticm 
for  Rulemaking  filed  by  Harris 
Corporation-Farinon  Division  and 
Digital  Equipment  Company  is  denied. 

It  is  further  ordered  that 
CellularVision,  the  successor-in-interest 
to  Suite  12  Group,  is  tentatively  granted 
a  pioneer's  preference  in  accordance 
with  the  discussion  in  paragraphs  68-73 
of  this  Supplemental  Tentative 
Decision. 


It  is  further  ordered  that  the  Acting 
Secretary  shall  mail  a  copy  of  this 
document  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration. 

List  of  Subjects 

47CFRPart21 

Communications  common  carriers. 
Radio. 

47CFRPart25 

Satellites. 

Federal  Communications  Commission. 
UVera  F.  MarahaU. 
Acting  Secretary. 

Proposed  Amendatory  Text 

47  CFR  Parts  21  and  25  are  proposed 
to  be  amended  as  follows: 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

AHtfebrMy:  Sees.  1,  2, 4,  201-205,  208,  215. 
218,  303,  307,  313,  403,  404.  410,  602.  48 
Stat,  as  amended,  1064, 1066. 1070-1073. 
1077,  1080,  1082,  1083.  1087, 1094, 1098, 
1102;  47  U.S.C.  151, 154,  201-205.  208,  215. 
218,  303,  307,  313,  314,  403.  404.  602,:  47 
U.S.C  552,554. 

2.  Section  21.2  is  proposed  to  be 
amended  by  adding  the  following 
definitions,  in  alphabetical  order,  to 
read  as  follows: 


S21.2    DellnWons. 

•        *        •        •        • 

Local  Multipoint  Distribution  Service 
Hub  Station.  A  fixed  poiht-to- 
muhipoint  radio  station  in  a  Local 
Multipoint  Distribution  Service  System 


that  provides  one-way  or  two-way 
commimication  with  Local  Multipoint 
ttistribution  Service  Subscriber  Stations. 

***** 

Local  Multipoint  Distribution  Service 
System.  A  fixed  point-to-multipornt 
radio  system  consisting  of  Local 
Multipoint  Distribution  Service  Hub 
Stations  and  their  associated  Local 
Multipoint  Distribution  Service 
Subscriber  Stations. 
***** 

Local  Multipoint  Distribution  Service 
Subscriber  Station.  Any  one  of  the  fixed 
microwave  radio  stations  located  at 
users'  premises,  lying  within  the 
coverage  area  of  a  Local  Multipoint 
Distribution  Service  Hub  Station, 
capable  of  receiving  one-way 
commimications  from  or  providing  two- 
way  communications  with  the  Local 
Mtdtipoint  Distribution  Service  Hub 
Station. 

*  •       •        •        • 

Local  Multipoint  Distribution  Service 
Bacld>one  Link.  A  point-to-point  radio 
service  link  in  a  Local  Multipoint 
Distribution  Service  System  that  is  used 
to  interconnect  Local  Multipoint 
Distribution  Service  Hub  Stations  with 
each  other  or  with  the  public  switched 
telephone  network. 

*  •        •        *        • 

3.  Section  21.107(b)  is  amended  by 
removing  the  entry  for  the  frequency 
band  27,500  MHz  to  29.500  MHz.  and 
adding  new  entires  27,500  MHz  to 
28,350  MHz  and  29,100  MHz  to  29,250 
MHz  to  read  as  follows: 

S21.107   Twnammw  power. 

*  »        •        »        • 

(b)  *  •  • 


Frequency  band  (MHz) 


Maximum  allowable  transmitter 
power 


Maximum  aNowable  EIRP 


Fixed  (W)  Mobile  (W)         Fi««d  (dBW)       Mobile  (dBW) 


27.500  MHz  to  28,350  MHz 
29,100  MHz  to  29,250  MHz 


-52dBW/Hz 
(») 


^This  value  Is  based  on  the  value  in  §§21.1018-21.1021. 


4.  Section  21.1002  (proposed  at  58  FR 
6378,  Jan.  28, 1993),  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§21.1002   Frsquendaa. 

***** 

(c)  Special  requirements  for 
operations  in  the  band  29.1-29.25  GHz. 

(l)(i)  LMDS  receive  stations  operating 
on  frequencies  in  the  29.1-29.25  GHz 


band  within  a  radius  of  75  nautical 
miles  of  the  geographic  coordinates 
provided  by  a  non-GSO  MSS  licensee 
purauant  to  paragraphs  (c)(2)  or  (c)(3)(i) 
of  this  section  (the  "feeder  link  earth 
station  complex  protection  zone")  shall 
accept  any  interference  caused  to  them 
by  such  earth  station  complexes  and 
shall  not  claim  protection  from  such 
earth  station  complexes. 

(ii)  LMDS  licensees  operating  on 
frequencies  in  the  29.1-29.25  GHz  band 


outside  a  feeder  link  earth  station 
complex  protecticm  zone  shall  cooperate 
fully  and  make  reasonable  efforts  to 
resolve  technical  problems  with  the 
non-GSO  MSS  Ucensee  to  the  extent 
that  transmissions  bom  the  non-GSO 
MSS  operator's  feeder  link  earth  station 
complex  interfere  with  an  LMDS  receive 
station. 

(2)  At  least  45  days  prior  to  the 
commencement  of  LMDS  auctions, 
feeder  Unk  earth  station  complexes  shall 
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be  specified  by  a  set  of  geographic 
coordinates  in  accordance  with  the 
following  requirements:  No  feeder  link 
earth  station  complex  may  be  located  in 
the  top  eight  (8)  metropolitan  statistical 
areas  ("MSAs").  ranked  by  population, 
as  defined  by  the  Office  of  Mamgement 
and  Budget  as  of  June  1993.  using 
estimated  populations  as  of  December 
1992;  two  (2)  complexes  may  be  located 
in  MSAs  9  through  25.  one  of  which 
must  be  Phoenix.  AZ  (for  a  complex  at 
Chandler,  AZ);  one  (1)  complex  may  be 
located  in  MSAs  26  to  50;  three  (3) 
ix>mplexe8  may  be  located  in  MSAs  51 
to  100.  one  of  which  must  be  Honolulu, 
Hawaii  (for  a  complex  at  Waimea);  and 
the  two  (2)  remaining  complexes  must 
be  located  At  least  75  nautical  miles 
from  the  bordera  of  the  100  largest 
MSAs  or  in  any  MSA  not  inclvuied  in 
the  100  largest  MSAs.  Any  location 
allotted  for  one  range  of  MSAs  may  be 
taken  from  an  MSA  below  that  range. 

(3)(i)  Any  non-GSO  MSS  licensee  may 
at  any  time  specify  sets  of  geographic 
coordinates  for  feeder  link  earth  station 
complexes  with  each  earth  station 
contained  therein  to  be  located  at  least 
75  nautical  miles  from  the  bordera  of  the 
100  largest  MSAs. 

(ii)  For  purposes  of  paragraph  (c)(3)(i) 
of  this  section,  non-GSO  MSS  feeder 
link  earth  station  complexes  shall  be 
entitled  to  accommod^on  cmly  if  the 
affected  non-GSO  MSS  licensee 
reapplies  to  the  Commission  for  a  feeder 
link  earth  station  complex  or  certifies  to 
the  Commission  within  sixty  days  of 
receiving  a  copy  of  an  LMDS 
application  that  it  intends  to  file  an 
application  for  a  feeder  link  earth 
station  complex  within  six  months  of 
the  date  of  receipt  of  the  LMDS 
application. 

(iii)  If  said  non-GSO  MSS  Ucensee 
application  is  filed  later  than  six  months 
alter  certification  to  the  Commission, 
the  LMDS  and  non-GSO  MSS  entities 
shall  still  cooperate  fully  and  make 
reasonable  efforts  to  resolve  technical 
problems,  but  the  LMDS  licensee  shall 
not  be  obhgated  to  re-engineer  its 
proposal  or  make  changes  to  its  system. 

(4)  LMDS  licensees  or  apphcants 
proposing  to  operate  hub  stations  on 
frequencies  in  the  29.1-29.25  GHz  band 
at  locations  outside  of  the  100  laigest 
MSAs  or  within  a  distance  of  150 
nautical  miles  from  a  set  of  geographic 
coordinates  specified  under  paragraphs 
(c)(2)  or  (c)(3)(i)  of  this  section  shall 
serve  copies  of  their  applications  on  all 
non-GSO  MSS  appUcants,  permittees  or 
licensees  meeting  the  criteria  specified 
in  §  25.257(a).  Non-GSO  MSS  licensees 
or  applicants  shall  serve  copies  of  their 
feeder  link  earth  station  appUcations  on 
any  LMDS  applicant  or  Ucensee  within ' 


a  distance  of  150  nautical  miles  from  the 
geographic  coordinates  that  it  specified 
imder  paragraphs  (c)(2)  or  (c)(3)(i)  of 
this  section.  Any  necessary  coordination 
shall  commence  upon  notification  by 
the  party  receiving  an  appUcation  to  the 
party  who  filed  the  appUcation.  The 
results  of  any  such  coordination  shaU  be 
reported  to  the  Commission  within  sixty 
days.  The  non-GSO  MSS  earth  station 
Ucensee  shall  also  provide  all  such 
LMDS  licensees  with  a  copy  of  its 
channel  plan. 

5.  A  new  §21.1018  is  proposed  to  be 
added  to  read  as  foUows: 

§21.1018    LMDS  single  sMlon  EIRP  UmN. 

Point-to-point  stations  in  die  29.1- 
29.5  GHz  band  for  the  IMDS  backbone 
between  LMDS  hubs  shaU  be  limited  to 
a  maximtun  allowable  EIRP  density  per 
carrier  of  23  dBW/MHz  in  any  one 
megahertz  in  clear  air,  and  may  exceed 
this  limit  by  employment  of  adaptive 
power  control  in  cases  where  liiik 
propagation  attenuation  exceeds  the 
clear  air  value  due  to  precipitation  and 
only  to  the  extent  that  the  link  is 
impaired. 

6.  A  new  §  21.1019  is  proposed  to  be 
added  to  read  as  foUows: 

§21.101»   LMDS  subscriber  transmissions. 

LKfl)S  Ucensees  shall  not  operate 
transmittere  from  subscriber  locations  in 
the  29.1-29.25  GHz  band. 

7.  A  new  §  21.1020  is  pr(^>osed  to  be 
added  to  read  as  foUows: 

§21.1020    Hub  trsnsmWM- EIRP  spectral 
srseoeiMlty  Unit. 

(a)  LMDS  applicants  shaU 
demonstrate  that,  under  clear  air 
operating  conditions,  the  maximiun 
aggregate  of  LMDS  transmitting  hub 
stations  in  a  Basic  Trading  Area  in  the 
29.1-29.25  GHz  band  wiU  not  transmit 
a  co-frequency  hub-to-subscriber  EIRP 
spectral  area  density  in  any  azimuthal 
direction  in  excess  of  X  dBW/(MHz- 
km^)  when  averaged  over  any  4.375 
MHz  band,  where  X  is  defined  in  Table 
1.  Individual  hub  stations  may  exceed 
their  clear  air  EIRPs  by  employment  of 
adaptive  power  control  in  cases  where 
link  propagation  attenuation  exceeds 
the  clear  air  value  and  only  to  the  extent 
that  the  link  is  impaired. 

(b)  The  EIRP  aggregate  spectral  area 
density  is  calculated  as  follows: 


gi=gain  of  i-th  hub  antenna  at  zero 

degree  elevation  angle 
Each  Pi  and  gi  are  in  the  same  1  MHz 
(c)  The  climate  zones  in  Table  1  are 
defined  for  diffoent  geographic 
locations  within  the  US  as  shown  in 
Appendix  28  of  the  ITU  Radio 
Regulations  and  §  25.254  of  this  chapter. 

Table  r 


lOlog  1/Aj;pigi(ai) 


\=i 


dBW/MHz^  km' 


Where: 

N=number  of  co-fr«quency  hubs  in  BTA 
A=Area  of  BTA  in  km^ 
pjsspectral  power  density  into  antenna 
ofi-tiihub(inW/MHz) 


EIRP 

spectral 
deraity 

Climate  zor>e 

(dear  air) 
kmar 

1 

-23 

2 

**.«■-.*■■*«■..«.■....■■ wm ■«. 

-25 

3.4.5  ... 

- - 

-28 

'LMDS  system  Koensees  in  two  or  more 
BTAs  may  iidividuaily  or  collectively  deviate 
from  the  spectral  area  density  computed 
atxjve  t>y  averaging  ttw  power  over  any  200 
icm  by  400  km  area,  provided  that  the  aggre- 
gate interlerence  to  the  satellite  receiver  is  rx> 
greater  than  if  the  spectral  area  density  were 
as  specified  in  Table  1.  A  showing  to  the 
Commission  comparing  both  mettwds  of  com- 
putation is  required  and  copies  shaU  be  served 
on  any  affected  norvGSO  MSS  providers. 

"See  §21.1007(c)(l)  for  the  population  den- 
sity of  the  BTA. 

8.  A  new  §  21.1021  is  proposed  to  be 
added  to  read  as  follows: 

§21.1021    Hub  traasmmar  EIRP  spectral 
ares  density  limit  at  atevatiorr  angles  aiwve 
thefiofizon. 

(a)  LMDS  appUcants  shaU 
demonstrate  that,  imder  clear  air 
operating  conditions,  the  maximum 
aggregate  of  LMDS  transmitting  hub 
stations  in  a  Basic  Trading  Area  in  the 
29.1-29.25  GHz  band  wiU  not  transmit 
a  CO- frequency  hub-to-subscriber  EIRP 
spectral  area  density  in  any  azimuthal 
direction  in  excess  of  X  dBW/(MHz- 
km^)  when  averaged  over  any  5.375 
MHz  band  where  X  is  defined  in  Table 
2.  Individual  hub  stations  may  exceed 
their  clear  air  EIRPs  by  employment  of 
adaptive  power  control  in  cases  where 
link  propagation  attenuation  exceeds 
the  clear  air  value  and  only  to  the  extent 
that  the  Unk  is  impaired. 

(b)  The  EIRP  aggregate  spectral  area 
density  is  calculated  as  follows: 


N 


1/a£  EIRP(ai )  WBW/MHz  -  km^ 


ie| 


lOlog 

Where: 

N=nimiber  of  co- frequency  hubs  in  BTA 

A=Area  of  BTA  in  km^ 

EIRP(ai)=equivalent  isoptropic  radiated 
spectral  power  density  of  the 
i-th  hub  (in  W/MHz)  at  elevation 
angle  a 
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Table  2* 


Elevation 

Relative  EIRP  density  (dBW/ 

angle  (a) 

MHz-kin2) 

0'sas4.0*  . 

EIRP(a)-EIRP((n+20            log 

(sinia)(1/i«) 

Where  x.(a+l)/7.5« 

4.(ka^.7" 

EIRP(a)-EIRP(0»)  -  3.86a+7.7 

«>7.7»  

EIRP(a)-EIRP((n-22 

*LMDS  system  licensees  in  two  or  more 
BTAs  may  mdividually  or  cdlectivety  deviate 
from  the  spectral  area  density  computed 
above  by  averaging  the  power  over  any  200 
km  by  400  km  area,  provkJed  ttiat  the  aggre- 
gate interference  to  the  saleNite  receiver  is  no 
greater  than  If  the  spectral  area  density  were 
as  specified  in  Table  1.  A  showing  to  the 
Commisskin  comparing  botti  methods  of  com- 
putatton  is  required  and  copies  shaH  be  served 
on  any  affected  non-GSO  MSS  providers. 

HOto:  Where  a  is  the  angle  in  degrees  of 
etovatran  aix>ve  horizon.  EIRP(0°)  is  the  hub 
EIRP  area  density  at  the  horizon  used  in  Sec- 
Iton  21.1020.  The  nominai  antenna  pattern  wM 
be  used  for  eievatkin  angles  between  0*  and 
8*,  and  average  levels  wM  be  used  for  angles 
bmond  8*.  where  average  levels  wM  be  cal- 
cuMad  by  samping  the  antenna  patterns  hi 
each  r  interval  between  S"  and  90*.  divkSng 
by  83. 

9.  A  new  §  21.1022  is  proposed  to  be 
added  to  read  as  follows: 

121.1022    Povver  reduction  techniques. 

LMDS  hub  transmitters  shall  employ 
methods  to  reduce  average  power  levels 
received  by  non-GSO  MSS  satellite 
receivers,  to  the  extent  necessary  to 
comply  with  §§  21.1020  and  21.1021,  by 
employing  the  methods  set  forth  below: 

(a)  Alternate  Polarizations.  LMDS  hub 
transmitters  in  the  LMDS  service  area 
may  employ  both  vertical  and 
horizontal  linear  polarizations  such  that 
50  percent  (plus  or  minus  10  percent)  of 
the  hub  transmitters  shall  employ 
vertical  polarization  and  50  percent 
(plus  or  minus  10  percent)  shall  employ 
horizontal  polarization. 

(b)  Frequency  Interleaving.  LMDS  hub 
transmitters  in  the  LMDS  service  area 
may  employ  frequency  interleaving 
such  that  50  percent  (plus  or  minus  10 
percent)  of  the  hub  transmitters  shall 
employ  channel  center  frequencies 
which  are  different  by  one-half  the 
channel  bandwidth  of  the  other  50 
percent  (plus  or  miniis  10  percent)  of 
the  hub  transmitters. 

(c)  Alternative  Methods.  As 
alternatives  to  paragraphs  (a)  and  (b)  of 
this  section,  LMDS  operators  may 
employ  such  other  methods  as  may  be 
shown  to  achieve  equivalent  reductions 
in  average  power  density  received  by 
non-GSO  MSS  satellite  receivers. 

PART  2&-SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 


AvAarityz  Sees.  25.101  to  25.601  issued 
under  sac  4, 44  StaL  1066,  as  amended;  47 
U.S.C  154.  Interpret  or  apply  sees.  101-104, 
76  Stat  419-427;  47  U.S.C  701-744;  47 
U.S.C  554. 

2.  A  new  §  25.257  is  proposed  to  be 
added  to  read  as  follows: 

f2S.2S7   Special  requirements  for 
operations  in  the  band  29.1-29.25  QHz 

(a)  Special  requirements  for 
operations  in  the  band  29.1-29.25  GHz. 

(1)  Non-geostationary  mobile  satellite 
service  (non-GSO  MSS)  operators  shall 
use  the  29.1-29.25  GHz  band  for  Earth- 
to-space  transmissions  frtim  feeder  link 
earth  station  complexes.  For  purposes  of 
this  subsection,  a  "feeder  link  earth 
station  complex"  may  include  up  to 
three  (3)  earth  station  groups,  with  each 
earth  station  group  having  up  to  four  (4) 
antennas,  located  within  a  radius  of  75 
nautical  miles  of  a  given  set  of 
geographic  coordinates  provided  by  a 
non-GSO  MSS  operator  ptirsuant  to 
paragraphs  (c)(5)  or  (c)(6)(i)  of  this 
section. 

(2)  A  maximiun  of  eight  (8)  feeder  link 
earth  station  complexes  in  the 
contiguous  United  States,  Alaska,  and  ' 
Hawaii  may  be  operated  concurrently  in 
the  band  29.1-29.25  GHz. 

(b)  Coordination  of  LKfl^S  systems 
and  geostationary  fixed  satellite  systems 
in  the  band  29.1-29.25  must  be  done  in 
accordance  with  the  technical  standards 
of  §§  21.1018-21.1024  of  this  chapter. 

(FR  Doc.  95-20731  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 223,  and  252 

[DFARSCaaa  95-0001] 

:     •        •"  •  i 
Dafense  Fadaral  Acquisition 
Ragulation  Supplamant;  Safaguarding 
Sanslthre  Convantional  Arms, 
Ammunition,  and  Explosivas 

AGENCY:  Departinent  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Prociuement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  provide 
guidance  on  physical  security 
requirements  for  contracts  involving 
sensitive  conventional  arms, 
ammunition,  and  explosives  (AA&E). 
DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  23,  1995,  to  be 
considered  in  the  formulation  of  the 
final  rule. 


ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
R.G.  Uyser,  H)USD  (A&T)  DP  PAR). 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  dte 
DFARS  Case  95-DOOl  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Layser,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  5100.76-M,  Physical  Security  of 
Sensitive  Conventional  Arms, 
Ammunition,  and  Explosives,  prescribes 
standards  and  criteria  intended  to 
protect  against  loss  or  theft  of  sensitive 
conventional  AA&E  in  the  custody  of 
DoD  components  or  DoD  contractors. 
This  rule  proposes  amendments  to  the 
DFARS  to  provide  guidance  for  the 
incorporation  of  the  requirements  of 
DoD  5100.76-M  in  DoD  contracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  US.C.  601,  et  seq.. 
because  the  rule  merely  provides  a 
standard  method  of  implementing 
sectirity  requirements  which  already 
exist  under  DoD  5100.76-M.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  fitim  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  95-DOGl  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
appues.  A  request  for  approval  of  the 
information  collection  has  been 
submitted  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  48  CFR  Parts  204, 
223,  and  252 

Government  procurement 

Midhele  P.  Peteraon, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204,  223,  and 
252  are  proposed  to  be  amended  as 
follows: 
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PART  204— ADMINISTRATIVE 
MATTERS 


1.  The  authority  citation  for  48  CFR 
Parts  204,  223,  and  252  continues  to 
lead  as  foUows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

2.  Section  204.202  is  amended  by 
adding  paragraph  (l)(v)  to  read  as 
follows: 

204.202    Agency  dIstrttMition  rsquiramants. 

(D*  *  * 

(v)  One  copy,  or  an  extract  of  the 
pOTtinent  information,  to  the  cognizant 
Defense  Investigative  Service  office 
listed  in  DoD  5100.76-M,  Physical 
Security  of  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives, 
when  the  clause  at  252.223-7XXX, 
Safeguarding  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives,  is 
included  in  the  contract. 


PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

3.  Subpart  223.72  is  added  to  read  as 
follows: 

Sutipart  223.72— Safeguarding 
Sensitive  Conventional  Anns, 
Ammunition,  and  Explosives 

223.7200  Definition. 

Arms,  ammunition,  and  explosives 
{AA&E),  as  used  in  this  subpart,  is 
defined  in  the  clause  at  252.223-7XXX, 
Safeguarding  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives. 

223.7201  Policy. 

(a)  The  requirements  of  DoD  5100.76- 
M,  Physical  Security  of  Sensitive 
Conventional  Arms,  Ammimition,  and 
Explosives,  shall  be  applied  to  contracts 
when — 

(1)  AA&E  will  be  provided  to  the 
contractor  or  subcontractor  as 
Government-furnished  property;  or 


(2)  The  principal  development, 
production,  manufacture,  or  purchase  of 
AA&E  is  for  DoD  use. 

(b)  The  requirements  of  DoD  5100.76- 
M  need  not  be  applied  to  contracts 
when — 

(1)  The  AA&E  to  be  acquired  under 
the  contract  is  ccKmmerdally  available; 
or 

(2)  The  contract  will  be  performed  in. 
a  Govemmifnt-owned  contractor- 
operated  ammunition  production 
facility.  However,  if  subcontracts  issued 
imder  such  a  contract  will  meet  the 
criteria  of  paragraph  (a)  of  this  section, 
the  requirements  of  EtoD  5100.76-M 
shall  apply. 

223.7202  Praaward  rmponsibilltiea. 
When  an  acquisition  involves  AA&E, 

technical  or  requirements  personnel 
shall  specify  in  the  piut:hase  request — 

(a)  Inat  AA&E  is  involved;  ami 

(b)  Which  physical  security 
reqtiirements  of  D(^  5100.76-M  apply. 

223.7203  Contract  dauae. 

Use  the  clause  at  252.223-7XXX, 
Safeguarding  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives,  in 
all  solicitations  and  contracts  to  which 
DoD  5100.76-4^  applies,  in  accordance 
with  the  policy  at  223.7201.  Complete 
paragraph  (b)  of  the  clause  base  on 
information  provided  by  cognizant 
technical  or  requirements  personnel. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES  ^ 

4.  Section  252.223-7XXX  is  added  to 
read  as  follows: 

2S2.223-7XXX    Safeguarding  Sensitive 
Conventional  Arms,  Ammunition,  and 
Exploatves. 

As  prescribed  in  223.7203,  use  the 
following  clause: 

Safiegavding  Sensitive  Comrentional  Anns, 
Ammenition,  and  Explosives  (Dat^ 

(a)  Definition.  Arms,  ammunition,  and 
explosives  (AA&E),  as  used  in  this  clause, 
means  those  items  covered  within  the  scope 


of  DoD  5100.76-M,  Physical  Security  of 
Sensitive  Conventional  Anns,  Ammunition, 
and  Explosives. 

(b)  The  requirements  of  DoD  5100.76-M 
apply  to  the  following  items  of  AA&E  being 
developed,  produced,  manu&ctured,  or 
purcliased  for  the  Government,  or  provided 
to  the  Contractor  as  Govemment-fiimished 
property,  under  this  contract: 


f4omenclature 


National 
stock  num- 
ber 


Sensitivity/ 
Category 


(c)  The  Contractor  shall  comply  with  the 
requirements  of  DoD  5100.76-M,  as  specified 
in  the  statement  of  work.  The  edition  of  DoD 
5100.76-M  in  effect  on  the  date  of  issuance 
of  the  solicitation  for  this  contract  shall 
apply. 

(d)  The  Contractor  shall  allow 
representatives  of  the  Defense  Investigative 
Service  (DIS),  and  representatives  of  other 
appropriate  offices  of  the  Government,  access 
at  all  reasonable  times  into  its  facilities  and 
those  of  its  subcontractors,  for  the  purpose  of 
performing  surveys,  inspections,  and 
investigations  necessary  to  review 
compliance  with  the  physical  security 
standards  applicable  to  this  contract 

(e)  The  Contractor  shall  notify  the 
cognizant  DIS  field  office  of  any  subcontract 
involving  AA&E  witliin  10  days  after  award 
of  the  subcontract. 

(f)  The  Contractor  shall  ensure  that  the 
requirements  of  this  clause  are  included  in 
all  subcontracts,  at  every  tier — 

(1)  For  the  development,  production, 
manufacture,  or  purchase  of  AA&E;  or 

(2)  When  AA&E  will  be  provided  to  the 
subcontractor  as  Govemment-fumished 
property. 

(g)  Nothing  in  this  clause  shall  relieve  the 
Contractor  of  its  responsibility  for  complying 
with  applicable  Federal,  state,  and  local  Uw, 
ordinances,  codes,  and  regulations  (including 
requirements  for  obtaining  licenses  and 
permits]  in  connection  with  the  performance 
of  this  contract 

(End  of  clause) 

[FR  Doc  95-20750  FUed  S-22-95:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  njies  ttiat  are  applicable  to  the 
putinc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arvj 
mlings,  delegations  of  authority,  filing  of 
petitiorts  arxj  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectkxi. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  TB-05-15] 

Public  Hearing  Regarding 
Estat)lishnftent  of  a  New  Tobacco 
Auction  Market 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
combine  the  Boone  and  West  Jefferson, 
North  Carolina,  and  Mountain  City, 
Tennessee,  tobacco  markets. 

Dote:  September  15, 1995. 

Tune:  9:00  a.m.  local  time. 

Place:  Watauga  County  Courthouse, 
Courthouse  Room  «2, 842  West  King  Street, 
Boone,  North  Carolina. 

Purpose:  To  hear  testimony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  and  price  support  services  to  a 
new  market,  which  would  be  a  consolidation 
of  the  currently  designated  markets  of  Boone 
and  West  Jefferson,  North  Carolina,  and 
Mountain  City,  Tennessee.  The  application 
was  made  by  Joey  Coleman,  Boone  Tobacco 
Market,  Boone,  North  Carolina;  Mary  Jo 
Hicks,  West  JeSerson  Tobacco  Market,  West 
Jefferson,  North  Carolina;  and  Rick  Coleman, 
Moimtain  City  Tobacco  Market,  Mountain 
aty,  Teimessee. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement 
and  regulations  governing  the  extension 
of  tobacco  inspection  and  price  support 
services  to  new  markets  and  to 
additional  sales  on  designated  markets 
(7  CFR  §§  29.1  through  29.3),  issued 
under  the  Tobacco  Inspection  Act,  as 
amended  (7  U.S.C.  511  et  seq.)  and  the 
Commodity  Credit  Corporation  Charter 
Act,  as  amended  (15  U.S.C.  714  et  seq.). 

Dated:  August  16, 1995. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  95-20837  Filed  8-22-95;  8:45  am] 
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[Docket  No.  TB-OS-13] 

Public  Hearing  Regarding 
Establishment  of  a  New  Tot>acco 
Auction  Market 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
combine  the  Horse  Cave,  Glasgow,  and 
Greensburg,  Kentucky,  tobacco  markets. 

Date:  September  13, 1995. 

Time:  9KX)  a.m.  local  time. 

Place:  Cave  City  Convention  Center,  the 
Kentucky  Room.  502  Mammoth  Cave  Street, 
Cave  Qty,  Kentucky. 

Purpose:  To  hear  testimony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  and  price  support  services  to  a 
new  market,  which  would  be  a  consolidation 
of  the  currently  designated  markets  of  Horse 
Cave,  Glasgow,  and  Greensburg,  Kentucky. 
The  apphcation  was  made  by  Tom  Bale,  Bale 
Tobacco  Warehouse,  Horse  Cave,  Kentucky. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  i>olicy  statement 
and  regulations  governing  the  extension 
of  tobacco  inspection  and  price  support 
services  to  new  markets  and  to 
additional  sales  on  designated  markets 
(7  CFR  29.1  through  29.3),  issued  imder 
the  Tobacco  Inspection  Act,  as  amended 
(7  U.S.C.  511  et  seq.)  and  the 
Commodity  Credit  Corporation  Charter 
Act,  as  amended  (15  U.S.C.  714  et  seq.). 

Dated:  August  16, 1995. 
Lan  Hataauya, 
Administrator. 
[FR  Doc.  95-20836  Filed  8-22-95;  8:45  am) 

BILLING  CODE  3410-02-P 


Forest  Service 

Inland  Native  Fish  Strategy 

ACTION:  Notice  of  Availability  of  the 
Decision  Notice  on  the  Inland  Native 
Fish  Strategy  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact. 

SUMMARY:  In  the  August  4, 1995,  Federal 
Register,  notice  was  given  that  the 
Regional  Foresters  for  the  Northern. 
Intermountain,  and  Pacific  Northwest 
regions  of  the  Forest  Service  have 
annoimced  their  decision  on  the  Inland 
Native  Fish  Strategy.  Based  on  public 
conunent  analysis  and  internal  review, 
they  have  decided,  with  the  support  of 
the  US  Fish  and  Wildlife  Service,  to 


select  Alternative  D  as  described  in  the 
Environmental  Assessment  for  the 
Inland  Native  Fish  Strategy. 

In  addition,  the  Regional  Foresters 
have  directed  Inland  Native  Fish 
Strategy  Team  Leader  David  Wright  to 
develop  a  strategy  to  apply  the  concepts 
and  philosophy  of  Alternatives  C  and  E 
on  a  limited  test  basis.  Alternative  D 
will  be  implemented  for  all  of  the  areas 
outside  the  test  watersheds.  Application 
of  Alternative  D  will  provide  the  short- 
term  reduction  of  risk  we  desire,  while 
this  test  of  Alternatives  C  and  E  will 
allow  the  Forest  Service  to  develop  the 
information  needed  to  provide  better 
long-term  direction. 

The  Inland  Native  Fish  Strategy 
covers  approximately  25  million  acres 
of  National  Forest  System  lands  in 
eastern  Washington  and  Oregon,  Idaho, 
western  Montana,  and  portions  of 
Nevada.  The  Enviroimiental  Assessment 
for  the  strategy  was  distributed  to  the 
public  in  Jime  for  a  30-day  review.  A 
series  of  public  hearings  were  held  to 
allow  ample  opportunity  for  the  public 
to  share  their  concerns.  All  comments 
have  been  considered  and  incorporated 
into  the  decision. 

Copies  of  the  Decision  Notice  have 
been  mailed  to  everyone  on  the  Inland 
Native  Fish  Strategy  mailing  list.  This 
decision  notice  reflects  the  final 
decision  of  the  Forest  Service.  The 
decision  may  be  appealed  in  accordance 
with  the  provisions  identified  in  the 
Decision  Notice.  Legal  ads  have  been 
published  in  designated  newspapers 
announcing  the  availability  of  the 
document  and  the  start  of  the  appeal 
period.  The  appeal  period  will  begin     ^ 
August  24  and  end  October  9. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  Decision  Notice, 
Finding  of  No  Significant  Impact,  and 
Environmental  Assessment  should  be 
directed  to  David  Wright,  Team  Leader 
for  the  Inland  Native  Fish  Strategy, 
USDA  Forest  Service,  3815  Schreiber 
Way.  Coeur  d'Alene.  ID  83814.  Phone: 
(208) 765-7223. 

Dated:  August  18, 1995. 
David  J.  Wright. 

Inland  Native  Fish  Team  Leader,  USDA 

Forest  Service. 

[FR  Doc.  95-20846  Filed  8-22-9^;  8:45  am] 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Amendment  to  Certification  of  Central 
Filing  System— Oklahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  Section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  the  Oklahoma 
Secretary  of  State,  for  farm  products 
produced  in  that  State  (52  FR  49056, 
December  29. 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Tom  Cole.  Secretary  of  State,  for  an 
additional  farm  product  produced  in 
that  State  as  follows: 
paraiceets 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authmity:  Sec.  1324(c)  (2),  Pub.  L  99-198, 
99  Stat.  1535,  7  U.S.C.  1631(c)  (2);  7  CFR 
2.18(e)  (3),  2.56(a)  (3),  55  FR  22795. 

Dated:  August  16, 1995. 
Cahrin  W.  Watkina, 

Deputy  Administrator,  Packers  and 

Stockyards  Programs. 

[PR  Doc.  95-20821  Filed  8-22-95;  8:45  am) 

MJJNO  COOE  3410-KO-P 


Natural  Resources  Conservation 
Service 

Black  Creek  Watershed.  Holmes 
County,  Mississippi 

AGENCY:  Natural  Reso\irces 
Conservation  Service. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  the  Natural  Resources 
Conservation  Service  Regulations  (7 
CFR  Part  650);  and  the  Natural 
Resources  Conservation  Service.  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  ihe  floodwater 
retarding  structure  being  added  to  Black 
Creek  Watershed,  Holmes  County. 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  Dr.  A.  H.  McCoy  Federal 
Building,  100  West  Capitol  Street, 
Jackson.  Mississippi  39269-1399, 
telephone  (601)  965-5205. 
8UPPI.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 


the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  enviromnent.  As  a  result  of  these 
findings,  Homer  L.  Wilkes,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  proposals  are  to  reduce 
flood  damage  to  agricultural  land.  30 
houses  and  their  outbuildings,  streets,  a 
coimty  road  and  public  utihties,  and 
reduce  damages  to  water  quality  and  the 
fishery  resources  in  Black  Creek.  This 
will  be  accomplished  by  the 
construction  of  a  floodwater  retarding 
structure. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties. 

A  limited  niimber  of  copies  of  the 
FONSI  are  available  to  fill  single  copy 
requests  at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Homer  L. 
Wilkes. 

No  administrative  action  on 
implementation  of  the  proposal  vnll  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovenmiental  consultation  with  State 
and  local  officials.) 

Reginald  M.  Spears, 

Acting  State  Conservationist 

[FR  Doc.  95-20924  Filed  8-22-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Short  Supply  Regulations  - 
Petroleum  Products. 

Agency  Form  Number:  None. 

0MB  Approval  Number:  0694-0026. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  3  nours. 

Number  of  Respondents:  5. 

Avg  Hours  Per  Response: 
Approximately  30  minutes. 


Needs  and  Uses:  The  Naval  Petroleum 
Production  Act  restricts  the  export  of 
any  petroleum  product  produced  from 
crude  oil  derived  from  National 
Petroleum  Reserves.  Under  very  limited 
circximstances,  petroleum  products  can 
be  exported  if  a  validated  license  is 
obtained  and  supported  by  special 
docimientation. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration. 

Title  of  Survey:  License  Exception  for 
Western  Red  Cedar. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0065. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  50  hours. 

Number  of  Respondents:  50. 

Avg  Hours  Per  Response:  1. 

Needs  and  Uses:  BXA  estabUshed  a 
General  License  for  the  shipment  of 
unprocessed  western  red  cedar.  Under 
this  license,  exporters  are  required  to 
maintain  records  to  ensure  that  the 
timber  exported  was  not  harvested  from 
prohibited  public  lands.  Exporters 
without  evidence  of  origin  are  subject  to 
penalty. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Aihuckle. 
(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Application  for  an  Export  Trade 
Certificate  of  Review. 

Agency  Form  Number:  ITA-4039P. 

OMB  Approval  Number:  0625-0125. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  960  hours. 

Number  of  Respondents:  30. 

Avg  Hours  Per  Response:  32. 

Needs  and  Uses:  Tne  information 
provided  by  private  or  public  entities  of 
this  application  enables  the  Department 
of  Commerce  and  Justice  to  begin  to 
determine  whether  an  antitrust  Export 
Trade  Certificate  of  Review  should  be 
issued  in  accordance  with  TITLE  in  of 
the  Export  Trading  Company  Act  of 
1992.  This  Certificate  provides  the 
holder  with  virtual  immunity  from 
government  action  imder  state  and 
federal  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  and  state  government. 
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Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Aibuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  National  Ice  Center  Customer 
Survey  of  Products  and  Services. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  ofkecniest:  New  Collection. 

Bxirden:  SO  novirs. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  National  Ice 
Center  is  an  interagency  organization 
comprised  of  personnel  from  Navy, 
NOAA,  and  the  Coast  Guard.  Its  mission 
is  to  provide  worldwide  operational  sea 
ice  analyses  and  forecasts  for  the  U.S. 
anned  forces  and  allied  nations,  other 
government  agencies,  and  the  civil 
sector.  The  questionnaire  will  be  used  to 
determine  which  ice  products  and 
services  are  most  iiseful  to  customers 
and  to  ascertain  which  futiire  products 
would  be  beneficial. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  federal,  state,  local  and 
tribal  governments. 

Frequency:  One-time  siuvey. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title  of  Survey:  Pacific  Tuna 
Fisheries. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0148. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  815  hours. 

Number  of  Respondents:  72  (8,150 
responses). 

Avg  Hours  Per  Response:  0.1  hoiu«. 

N^ds  and  Uses:  Fishing  vessels  in 
the  Pacific  Tima  fishery  must  maintain 
logbooks  with  catch-related 
information.  The  data  are  used  by  the 
National  Marine  Fisheries  Service  and 
the  Inter-American  Tuna  Commission 
biologists  to  determine  the  effects  of 
fishing  on  tima  abimdance.  Results  form 
the  basis  of  stock  assessments. 

Affected  Public:  Individtuds, 
businesses  or  other  for-profit 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 


Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14di  and  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20230. 

Written  conunents  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building.  Washington,  D.C.  20503. 

Dated:  August  11, 1995 
Gerald  Tacfae, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc  95-20862  Filed  8-22-95;  8:45  am] 
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Forsign-Trade  Zones  Board 
[Dodnt  43-05] 

Foralgn-Trade  Zone  40— Cleveland, 
OH;  Applicatton  for  Subzone  Status; 
Motch  Corporation  Plant  (Vertical 
Turning  and  Qrfnding  Maciilnery); 
Eudld,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland-Cuyahoga 
Coimty  Port  Authority,  grantee  of  FTZ 
40,  requesting  special-piupose  subzone 
status  for  the  manufacturing  plant 
(vertical  tiuning  and  grinding  machines) 
of  the  Motch  Corporation  (Motch) 
(subsidiary  of  PITTLER 
Maschinenfabrik  AG,  Germany),  located 
in  Euclid,  Ohio.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  2k)nes  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  11, 
1995. 

The  Motch  plant  (18  acre8/200,000 
sq.ft.)  is  located  at  1250  East  222nd 
Street,  in  Euclid  (Cuyahoga  County), 
Ohio.  The  facility  (110  employees)  is 
used  to  produce  vertical  turning  and 
grinding  (metal  working)  machines 
(1995  duty  rates:  4.2%,  4.4%),  including 
vertical  and  fi-ont  turning  centers  (work 
stations),  vertical  numerical  chuckers, 
horizontal  self  loader.,  vertical  and 
universal  grinders  (thread  rolling 
machines],  and  metal  working  lathes. 
Components  purchased  from  abroad 
(between  25%  and  45%  of  total)  include 
electrical  components  (including 
electrical  power  supplies,  encoders, 
relays],  motors,  printed  circuits, 
bearings  (roller/ball),  gauges, 
tachometers,  steel  angles,  ball  screws, 
bushings,  co-axial  cables,  cam  rollers, 
chain  sprockets,  clutch/couplings, 
compound  glassers,  solenoid  valves, 
cooling  devices,  filters,  gears,  gibs, 
gripper  pawls,  guide  rollers,  keys. 


fasteners,  covers,  springs,  stoessel-rams, 
parts  of  lathes  and  thread  rolling 
machines,  O  rings,  safety  glass,  toothed 
belts,  hydraulic  valves,  and  wipers 
(1995  duty  rate  range:  free— 10.6%). 
Foreign-origin  numerical  process 
controllers  would  be  admitted  to  the 
proposed  subzone  in  domestic  status 
(landed  duty  paid).  The  finished 
machines  are  used  in  the  automotive, 
aerospace,  truck,  oil  equipment, 
agricultural  equipment,  bearing,  and 
heavy  equipment  manufacturing 
industries.  Up  to  50  percent  of  the 
finished  machines  are  exported. 

Zone  procedures  would  exempt 
Motch  from  Customs  duty  payments  on 
the  foreign  components  used  in  export 
production.  On  its  domestic  sales, 
Motch  woidd  be  able  to  choose  uie  duty 
rates  that  apply  to  finished  vertical 
tiuning  and  grinding  machines  for  the 
foreign  components  noted  above.  2k)ne 
procedures  would  also  exempt  certain 
merchandise  from  certain  state/local  ad 
valorem  inventory  taxes.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  Motch's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  23, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  November  6, 1995. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  EKstrict 
Office,  Suite  700,  Bank  One  Center, 
600  Superior  Avenue,  Cleveland,  OH 
44114. 

and 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  k  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  August  16, 1995. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  95-20932  Filed  8-22-95;  8:45  am] 
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DDodwt  44-05) 

Foreign-Trade  Zone  21,  Charleston, 
Soutti  Carolina;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  South  Carolina  State  Ports 
Authority  (SCSPA),  grantee  of  Foreign- 
lYade  Zone  21,  Charleston,  South 
Carolina,  requesting  authority  to  expand 
its  zone  to  include  a  site  in  Myrtle 
Beach,  South  Carolina,  adjacent  to  the 
Georgetown  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
'  81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  August  15, 1995. 

FTZ  21  was  approved  on  Jime  12, 
1975  (Board Order  106,  40  FR  25613, 
6/17/75)  and  expanded  on  February  28, 
1995  (Board  Order  734,  60  FR  12735, 
3/8/95).  The  zone  project  includes  6 
general-purpose  sites  in  the  Charleston, 
South  Carolina,  Customs  port  of  entry: 
Site  1  (134  acres]— Tri-County  Industrial 
Park,  Sunmierville;  Site  2(57  acres) — 
Cainhoy  Industrial  Park,  Wando;  Site  3 
(160  acres) — Crowfield  Corporate 
Center,  Goose  Creek;  Site  4  (998  acres] — 
Low  Country  Regional  Industrial  Park, 
Early  Branch;  Site  5  (2,017  acres] — 
SCSPA 's  terminal  complex,  Charleston; 
Site  6  (19  acres)— Meadow  Street 
Business  Park,  Loris;  and.  Temporary 
Site  (23  acres;  expires  December  31, 
1997)— Wando  Park,  Moxmt  Pleasant 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 
purpose  zone  to  include  an  additional 
site  (proposed  Site  7 — 1,782  acres]  at  the 
Myrtle  Beach  International  Airport, 
including  a  portion  of  the  former  Myrtie 
Beach  U.S.  Air  Force  Base,  Myrtle  Beach 
(Horry  County),  South  Carolina.  The 
Conner  Air  Force  Base  site  is  in  the 
process  of  being  transferred  to  the 
Myrtle  Beach  Air  Base  Redevelopment 
Authority. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
sfaaU  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  23, 1995.  Rebuttal 
comments  in  response  to  material 


submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  6, 1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  81  Mary  Street,  Charleston, 

South  Carolina  29402; 
and 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  August  17, 1995 
Jolm  J.  Da  Ponte,  Jr.. 
Executive  Secretary 

(FR  Doc.  95-20931  Filed  8-22-95;  8:45  am] 
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International  Trade  Administration 
[A-688-815] 

Gray  Portland  Cement  and  Cllnicer 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  ImpOTt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKm:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  February  11, 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  gray  portland  cement  and 
clinker  from  Japan.  The  review  covers 
one  manufacturer/exporter,  Onoda 
Cement  Co.,  Ltd.,  and  the  period  May  1, 
1992,  through  April  30, 1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  residts.  Based  on  our 
analysis  of  the  conunents  received,  and 
the  correction  of  clerical  errors,  we  have 
changed  the  final  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  August  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Michael  Heaney, 
Office  of  Antidiunping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230;  telephone  (202) 
482-5254. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  3, 1993,  tiie  Ad  Hoc 
Committee  of  Southern  California 


Producers  of  Gray  Portland  Cement  (the 
petitioner]  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Japan  (56  FR  21658,  May  10, 1991) 
for  Onoda  Cement  Co.,  Ltd.  (Onoda).  We 
initiated  the  review,  covering  the  period 
May  1, 1992,  throu^  April  30, 1993,  on 
June  25, 1993  (58  FR  34414).  On 
February  11, 1994,  we  published  the 
preliminary  results  of  the  administrative 
review  (59  FR  6614).  The  Department 
has  now  completed  the  administrative 
review  in  accordance  wdth  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  portland  cement  and  clinker 
from  Japan.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement. 
Microfine  cement  was  specifically 
excluded  fit>m  the  antidumping  duty 
order. 

Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2523.29, 
and  clinker  is  ciurently  classifiable 
imder  HTS  item  number  2523.10.  Gray 
portland  cement  has  also  been  entered 
under  item  niunber  2523.90  as  "other 
hydraulic  cements". 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  product  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Analjrsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner  and  from 
the  respondent.  At  the  request  of  the 
petitioner  and  respondent,  we  held  a 
public  hearing  on  March  29, 1994. 

Comment  1 

Petitioner  argues  that  the  Department 
inaccurately  adjusted  FMV  for  home 
market  indirect  selling  expenses  in 
those  instances  where  the  Department 
compared  U.S.  sales  of  cement  imported 
into  the  United  States  and  further 
manufactvtred  into  concrete  with  sales 
of  cement  in  the  home  market.  Where 
such  comparisons  occiirred,  petitioner 
states  that,  because  the  imported 
merchandise  was  cement,  the 
Department  appropriately  deducted 
further  manu&ctiuing  costs  and 
attempted  to  make  cement-to-cement 
comparisons.  However,  petitioner 
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asserts  that,  for  purposes  of  19  CFR 
353.56(b](2],  the  Department  must  make 
an  adjustment  to  the  U.S.  indirect 
selling  expense  figure  for  U.S.  concrete 
sales,  since  Onoda's  data  reflect  the 
expenses  incurred  on  sales  of  concrete 
in  the  United  States,  not  sales  of 
cement.  Petitioner  maintains  that  19 
CFR  353.56(b)(2)  directs  the  Department 
to  limit  the  home  market  indirect  selling 
expense  adjustment  to  the  amount  of  the 
indirect  selling  expense  incurred  on  the 
U.S.  merchandise.  In  petitioner's  view,  . 
this  requires  the  Department,  for  the 
purpose  of  establishing  the  appropriate 
adjtistment  to  FMV  for  indirect  selling 
expenses,  to  recalculate  the  indirect 
selling  expense  fig\ue  for  the  U.S.  sales 
of  concrete  so  that  they  reflect  the 
cement  equivalent.  In  this  manner, 
petitioner  concludes  that  the 
Department  will  meet  the  requirements 
of  the  regulations  by  limiting  the 
indirect  selling  expense  adjustment  to 
home  market  sales  of  cement  to  those 
expenses  associated  with  sales  of 
cement  in  the  United  States. 

Onoda  argues  that  the  Department 
should  base  the  exporter's  sales  price 
(ESP)  "cap"  on  the  entire  amount  of 
indirect  selling  expenses  associated 
with  ESP  sales  as  it  did  in  the  1990/92 
review  of  this  order.  Onoda  asserts  that 
this  method  of  determining  the  ESP  cap 
is  appropriate  because  indirect  selling 
expenses  associated  with  ESP  sales  can 
not  be  ascribed  to  foreign  prodiiction 
and  U.S.  further  manufact\iring.  Onoda 
cites  the  Court  of  International  Trade's 
ruling  in  Tonington  Co.  v.  United 
States.  818  F.  Supp.  1563, 1576  (CTT 
1993),  and  the  Department's  findings  in 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Color  Picture 
Tubes  from  Japan.  55  FR  37915 
(September  14, 1990)  (hereafter  CRTs), 
to  argue  that  the  Department's 
estabUshed  practice  has  been  to  include 
in  the  ESP  cap  all  indirect  selling 
expenses  deducted  from  ESP  under  19 
CFR  353.41(e). 

Department's  Position 

We  agree  with  the  petitioner.  It  is  the 
Department's  practice  to  allocate 
indirect  expenses  to  the  product 
imported  into  the  United  States  (in  this 
case  cement)  and  to  the  further 
manuiact\ired  product  sold  in  the 
United  States  (in  this  case,  concrete) 
when  calculating  the  ESP  cap.  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Calcium  Aluminate  Cement, 
Cement  Clinker  and  Flux  from  France. 
59  FR  14136  (March  25, 1994))  Because 
Onoda  exported  cement  to  the  United 
States  and,  before  selling  it  to  an 
unrelated  customer,  converted  the 
cement  into  concrete,  our  calculation  of 


U.S.  price  (USP)  reflects  the  deduction 
of  the  value  which  Onoda  added  in  the 
United  States,  other  expenses,  and 
indirect  selling  expenses. 

In  determining  tne  appropriate 
adjustment  to  FMV  under  19  CFR 
353.56(c),  we  have  limited  the  home 
market  indirect  selling  expense 
adjustment  to  the  amoimt  of  those 
selling  expenses  associated  with  the 
cement  which  entered  the  United  States, 
since  we  are  making  a  cement-to-cement 
comparison.  This  requires  adjusting 
Onoda's  total  U.S.  indirect  selling 
expenses  to  reflect  only  those  expenses 
associated  with  cement. 

Onoda's  argument  that  indirect  selling 
expenses  are  indivisible  is  inaccurate. 
The  Department's  goal  is  to  make  an 
apples-to-apples  comparison  when 
comparing  merchandise  sold  in  the 
United  States  with  merchandise  sold  in 
the  home  market.  In  order  to  make  such 
a  comparison,  it  is  necessary  to  allocate 
expenses  so  that  we  compare  cement 
which  enters  the  United  States  with 
cement  sold  in  the  home  market. 

Additionally,  the  Tonington  case 
cited  by  Onoda  does  not  advocate 
including  all  indirect  selling  expenses 
associated  with  ESP  sales  in  the  ESP    . 
cap.  Rather,  Tonington  advocates 
allocating  expmises  inciirred  on  ESP 
sales  between  the  imported  product 
(which  is  the  product  sold  in  the  home 
market)  and  the  further-manufactured 
product.  Accordingly,  we  allocated 
indirect  expenses  between  the  imported 
product  (which  is  the  product  sold  in 
the  home  market)  and  the  further- 
manufactured  product  and  limited  the 
ESP  cap  to  those  indirect  selling 
expenses  incurred  on  the  imported 
product. 

Similarly,  in  the  aforementioned  CFTs 
case,  the  respondent  was  importing 
color  picture  tubes  (CPTs)  and 
incorporating  them  into  color 
televisions  (CTVs).  In  CPTs.  the 
Department  determined  that  "(8)ince  it 
is  the  CrV  and  not  the  CPT  that  is 
ultimately  sold  in  the  United  States,  a 
proportional  amount  of  the  CTV  indirect 
selling  expenses  was  allocated  to  the 
CPT  based  upon  the  costs  associated 
solely  with  the  CPT  to  the  total  CTV 
cost.  The  total  of  the  indirect  selling 
expenses  allocated  to  the  CPT  formed 
the  cap  for  the  allowable  home  market 
selling  expenses  offset  under  §  353.56(b) 
of  the  Department's  regulations."  See 
CPTs  at  37917. 

Comment  2 

Petitioner  argues  that  Onoda  is  not 
entitled  to  a  diflerence-in-merchandise 
(difmer)  adjustment  for  the  cost 
differences  between  U.S.  models  Type  I 
and  Type  D,  and  home  market  models 


Type  N  and  Type  M.  Petitioner  argues 
that  Onoda  has  failed  to  meet  the 
criterion  for  a  difiner  adjustment  that 
was  articulated  in  the  Department's 
PoUcy  Bulletin  No.  92.2  and  in  other 
antidumping  cases.  According  to 
petitioner,  that  criterion  is  that        ^ 
respondents  are  entitled  to  difiner 
adjustments  only  if  they  show  that  the 
difference  in  cost  between  the  two 
models  is  attributable  to  the  difference 
in  physical  characteristics  of  the 
merchandise.  Petitioner  relies  upon 
plant-by-plant  variable  cost  of 
manufacture  data  for  Type  N  cement  to 
argue  that  the  weighted-average  difmer 
adjustments  reported  by  Onoda  are 
largely  attributable  to  differences  in 
efficiencies  between  Onoda's  various 
production  facilities  and  not  to  cost 
differences  associated  with  the  physical 
characteristics  of  the  merchandise. 
Accordingly,  petitioner  requests  that  the 
Department  deny  Onoda's  difiner 
adjustment. 

Onoda  argues  that  it  followed  the 
exact  same  procedure  in  preparing  its 
difiner  adjustment  in  this  segment  of  the 
proceeding  as  it  did  in  the  less-than-fair- 
value  (LTFV)  investigation  and  the 
1990/92  review.  Onoda  notes  that 
during  the  LTFV  investigation,  the 
Department  verified  the  difiner  data, 
and  granted  the  difiner  adjustment  in 
calculating  the  dumping  margin. 
Furthermore,  Onoda  observes  that  in  the 
LTFV  investigation  the  Etepartment  was 
satisfied  that  Onoda  had  reasonably  tied 
cost  differences  to  physical  differences 
(Final  Detennination  of  Sales  at  Less 
Them  Fair  Value;  Gray  Portland  Cement 
and  Clinker  from  Japan,  56  FR  12156, 
March  22, 1991  {Gray  Portland 
Cement— LTFV  Investigation)). 
Additionally,  Onoda  notes  that  the 
Department  determined  in  the  final 
results  of  the  1990/92  review  that 
evidence  on  the  record  did  not  establish 
that  any  differences  in  plant  efficiencies 
were  the  source  of  the  cost  differences 
(Gray  Portland  Cement  and  Clinker  from 
Japan,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
48826,  September  20, 1993  (Gray 
Portland  Cement — First  Review)). 

Additionally,  Onoda  argues  that  the 
only  way  it  can  calculate  the  difiner 
adjustment  is  to  weight-average  the 
variable  costs  to  produce  Type  N 
cement  at  all  plants  and  compare  that 
amount  to  the  variable  costs  to  produce 
Type  I  cement  at  the  single  plant  where 
it  produced  Type  I  cement.  Onoda 
argues  that  this  methodology  of  weight- 
averaging  costs  across  all  plants  is 
consistent  with  Departmental  practice. 

Thus,  according  to  Onoda,  there  is  no 
reason  for  the  E)epartment  not  to  grant 
the  adjustment  in  this  review.  However, 
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shoidd  the  Department  decline  to  grant 
the  full  difiner  adjustment,  Onoda 
argues  that  the  Department  should  at 
least  grant  a  difiner  adjustment  for  the 
cost  differences  of  the  material  inputs. 

Department's  Position 

Consistent  with  the  Department's 
practice  in  the  LTFV  investigation  and 
the  1990/92  review  of  this  case,  we  have 
allowed  the  difiner  adjustment  claimed 
by  Onoda.  As  we  stated  in  the  1990/92 
review,  which  was  the  first  review, 
although  Onoda's  plants  may  have 
different  efficiencies,  evidence  on 
record  does  not  establish  that  any 
differences  in  plant  efficiencies  are  the 
source  of  the  cost  differences  identified 
by  Onoda  (see  Gray  Portland  Cement 
and  C/j/j/cer— First  flevjewat  48827). 
Rather,  cost  differences  are  due  to 
differences  in  material  inputs  and  the 
physical  differences  which  result  from 
different  production  processes. 

First,  as  stated  previously,  the 
Department  compared  Type  I  and  Type 
n  cement  in  the  United  States  with  Type 
N  and  Type  M  cement  in  the  home 
market,  respectively.  The  specific 
differences  in  costs  among  the  various 
cement  types  are  due  to  the  varying 
costs  of  the  inp^s,  including  material 
inputs  (limestone,  clay,  silica,  etc.),  fuel 
.inputs  (fuel  oil,. coal,  anthracite,  etc.) 
and  electricity  (mixing,  grinding, 
burning,  etc.).  For  example,  Type  I 
cement  contains  clinker,  gypsum  and 
minor  grinding  agents.  In  contrast,  Type 
N  cement  contains  clinker,  gypsmn, 
minor  grinding  agents  and  additives. 
Furthermore,  Type  I  cement  contains  a 
higher  percentage  of  clinker  and 
gypsum  than  Type  N  cement.  Moreover, 
.Type  I,  on  average,  has  a  slightly  highw 
percentage  of  silicon  dioxide.  Similarly, 
Type  n  and  Type  M  cement  also  differ 
in  terms  of  their  chemical  and  physical 
composition.  Type  M  cement  generally 
has  a  higher  ]>ercentage  of  clii^er  and 
a  lower  percentage  of  gypsum  than  Type 
n  cement.  Additionally,  Type  M  cement 
has  a  lower  tricalcium  aluminata  level 
than  Type  II. 

Second,  as  noted  in  the  LTFV 
investigation,  "we  verified  Onoda's 
claimed  difference  in  merchandise 
adjustment  and  found  it  to  be  an 
accurate  representation  of  the  relevant 
variable  costs  of  production  as  reflected 
in  its  actual  cost  accounting  records. 
Given  the  fact  that  physical  differences 
between  types  of  cement  arise  from 
differences  in  the  production  process 
(e.g.,  amount  and  duration  of  heat),  and 
from  differences  in  component 
materials,  we  are  satisfied  that  Onoda 
has  reasonably  tied  cost  differences  to 
physical  differences"  (see  Gray  Portland 


Cement  and  Clinker— LTFV 
Investigation  at  12161). 

Additionally,  with  regard  to  the 
weighted-average  methodology 
employed  by  Onoda,  the  D^nrtment 
specifically  requested  that  Qaoda  report 
its  cost  of  manufacture  information  on 
a  weighted-average  basis  (see  the 
Department's  questionnaire  at  page  54: 
"If  the  subject  merchandise  is 
manufactured  at  more  than  one  facility, 
the  reported  COM  should  be  the 
weighted-average  manufacturing  cost 
from  all  facilities"). 

Accordingly,  we  have  allowed 
Onoda's  claimed  difiner  adjustment. 

Comments 

Tlie  petitioner  argues  that  home 
market  sales  of  bagged  cement  should  be 
included  in  the  calculation  of  FMV. 
Petitioner  asserts  that  this  is  appropriate 
siiKie:  (1)  The  technical  specifications 
for  cement  sold  in  bags  and  in  bulk  are 
identical;  (2)  charges  related  to  sales  of 
bagged  cement  were  included  in  the 
calculation  of  various  adjustments  made 
to  FMV;  and  (3)  the  Department  has  all 
the  data  necessary  to  calculate  FMV  for 
bagged  cement.  Petitioner  cites  to  Gray 
Portland  Cement  and  Cement  Clinker 
from  Venezuela.  56  FR  56390 
(November  4, 1991),  Industrial 
Phosphoric  Acid  from  Israel,  52  FR 
25440  (July  7, 1987,  and  Frozen 
Concentrated  Orange  Juice  from  Brazil. 
57  FR  3995  (February  3, 1992)  as 
examples  where  the  Department 
compared  identical  merchandise  that 
was  packaged  differently. 

Onoda  argues  that  the  Department 
should  not  include  home  market  sales  of 
bagged  cement  in  the  FMV  calculation 
since  it  only  sold  bulk  cement  in  the 
United  States.  Onoda  asserts  that  since 
the  Department's  goal  should  be  to 
compare  sales  in  the  United  States  and 
foreign  markets  which  are  as  similar  as 
possible,  the  Department  should 
compare  bulk  sales  in  the  United  States 
to  bulk  sales  in  the  home  market.  Onoda 
argues  that  it  is  not  relevant  that  cement 
sold  in  bags  is  within  the  scope  of  the 
order  and  Is  physically  the  same.  Onoda 
asserts  that  it  would  be  unfair  to  include 
bagged  cement  sales  in  the  calculation 
of  FMV  since  it  would  distort  the  FMV 
figure.  Onoda  cites  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Kiwifruit  from  New  Zealand,  57  FR 
13695  (April  17, 1992),  Fjna7 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244  (July 
18. 1990),  and  Gray  Portland  Cement 
and  Clinker  from  Venezuela.  56  FR 
56390  (November  4, 1991),  to  argue  that 
the  Department  has  consistently  made 


biUk-to-bulk  and  bag-to-bag 
comparisons. 

Department's  Position 

We  agree  with  the  petitioner.  There  is 
no  physical  difference  betwem  the 
bagged  and  bulk  cement  sold  in  Japan. 
The  only  difference  is  the  manner  in 
which  the  merchandise  is  packed.  Since 
packing  in  not  a  criterion  for 
comparability,  and  because  there  is  no 
physical  difference  between  bulk  and 
bagged  cement  sold  in  the  home  market, 
we  did  not  exclude  home  market  sales 
of  bagged  cement  from  our  calculations 
of  FMV. 

In  Brazilian  orange  juice,  the 
Department  based  USP  cm  packed 
merchandise  and  FMV  on  p>acked  and 
bulk  merchandise.  In  Venezuelan 
cement,  the  Department  compared  bulk- 
to-bulk  and  bagged-to-bagged  sales  as 
well  as  bulk-to-bag  sales.  In  Israeli  acid, 
the  Department  compared  bulk  U.S. 
product  to  the  home  market  product 
packed  in  drums.  The  comparison  of 
bulk-to-bag  and  bulk-to-drum  sales  in 
Venezuelan  cement  and  Israeli  acid 
supports  the  Department's  conclusion  in 
this  case  that  it  is  acceptable  to  compare 
bulk-to-bagged  sales. 

Additionally,  the  issue  raised  in  New 
Zealand  kiwifruit  was  whether  the 
Department  "must  *  •  *  adjust  for 
difference  in  packing  costs  when 
comparing  differently  packed  identical 
merchandise,"  not  whether  the 
Department  should  compare  bulk-to- 
bulk  and  bagged-to-bagged  merchandise. 
In  Mexican  cement,  the  issue  did  not 
arise  because  all  U.S.  sales  and  their 
corresponding  identical  matches  in 
Mexico  were  bulk  sales.  Finally,  in  prior 
segments  of  this  proceeding,  we  made 
bulk-to-bag  and  bag-to-bulk 
comparisons,  with  appropriate 
adjustments  for  packing  differences. 

"Therefore,  because  the  cases  cited  by 
Onoda  do  not  stand  for  the  proposition 
that  the  Department  must  always 
compare  bulk-to-bulk  and  bag-to-bag 
sales,  and  because  packing  is  not  a 
criterion  for  matching  types  of  cement, 
we  compared  sales  of  bulk  cement  in 
the  United  States  to  sales  of  both  bulk 
and  bagged  cement  in  the  home  market, 
and  made  the  appropriate  adjustments 
to  reflect  the  paclcing  costs  associated 
with  bagged  cement. 

Comment  4 

Petitioner  argues  that  the  Department 
should  disallow  Onoda's  claimed 
deductions  for  commissions  to 
distributors  because  Onoda  has  not 
properly  documented  what  portion  of 
its  commission  payments  are  made  to 
related  parties,  or  whether  the  terms  of 
commissions  paid  to  related  distributors 
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are  comparable  to  the  terms  of 
commissions  paid  to  um°elated 
distributors. 

Additionally,  petitioner  states  that 
Onoda  has  failed  to  show  how  one  type 
of  commission,  which  is  offered  to 
distributors  to  promote  sales  of  all 
Onoda  cement,  not  fust  cement  within 
the  scope  of  the  order,  is  tied  directly  to 
the  subject  merchandise. 

Onoda  states  that  the  Department 
should  grant  a  full  deduction  for  these 
commissions  in  its  FMV  calculations 
because  it  has  fully  explained  the  basis 
for  the  payment  of  the  commissions  in 
the  home  market  and  has  directly  tied 
these  commissions  to  its  home  market 
sales  of  Types  N  and  M  cement. 

Onoda  disagrees  with  petitioner's 
assertion  that  it  failed  to  tie 
commissions  to  the  subject 
merchandise.  Onoda  asserts  that 
because  Type  N  and  M  cement 
accounted  for  the  majority  of  home 
market  sales,  the  majority  of  the 
commissions  in  question  were 
associated  with  the  sale  of  Types  N  and 
M  cement.  Additionally,  Onoda  argues 
that  it  did  not  simply  deduct  the  total 
commission  expense  from  the  sales 
price  of  Types  N  and  M  cement.  Rather, 
Onoda  allocated  these  expenses  over  all 
cement  types. 

Department's  Position 

We  agree  with  Onoda.  Onoda 
provided  a  sufBcient  response  to  the 
Department's  questions  concerning  the 
commissions  it  grants  to  related  and 
unrelated  distributors  in  the  home 
market.  The  terms  of  the  commissions 
oSered  by  Onoda  are  fixed,  so  that 
related  and  unrelated  distributors  are 
offered  commissions  on  precisely  the 
same  terms  that  do  not  vary  according 
to  the  product  sold.  The  commissions  in 
question  are  allocated  to  the  subject 
merchandise,  are  offered  to  both  related 
and  imrelated  distributors,  and,  because 
the  terms  of  the  commissions  are  the 
same  whether  the  distributors  are 
related  or  unrelated,  we  have 
determined  that  the  commissions  are  at 
arm's-length  and  therefore  an  allowable 
deduction  from  the  home  market  price. 

Comment  5 

Petitioner  argues  that  the  Department 
should  include  in  its  calculation  of  FMV 
the  price  actually  charged  by  Onoda 's 
related  distributors  to  the  first  imrelated 
customer.  To  accomplish  this,  petitioner 
suggests  that  the.Department  add  to  the 
related  distributor  price  a  mark-up 
which  Onoda  provides  to  all  of  its 
distributors.  Petitioner  contends  that 
this  is  appropriate  because  the  mark-up 
Onoda  provides  to  its  related 


distributors  is  merely  an  intracompany 
transfer  that  benefits  Onoda. 

Department's  Position 

We  disagree  with  the  petitioner.  Since 
the  mark-up  to  related  distributors  is  at 
arm's-lengtii  [i.e.,  is  the  same  for  related 
and  unrelated  distributors  and  the  sales 
prices  to  related  distributors  are 
comparable  to  the  sales  price  to 
unrelated  distributors  (see  our  response 
to  comment  6))  and  directly  related  to 
the  sales  in  question,  the  mark-up 
should  not  be  added  to  the  related 
distributor's  price  when  calculating 
FMV.  Accordingly,  when  calculating 
FMV,  the  Department  did  not  add  the 
mark-up  to  the  price  charged  related 
distributors  because  Onoda  provides  the 
identical  mark-up  to  all  its  distributors, 
whether  related  or  imrelated. 

Comment  6 

The  petitioner  states  that,  when 
determining  what  sales  to  use  to 
calculate  FMV,  the  Department  should 
use  only  those  related  party  sales  for 
which  the  price  is  greater  than  or  equal 
to  the  price  charged  to  unrelated 
customers.  Petitioner  argues  that  using 
related  party  sales  whose  prices  are 
below  those  of  unrelated  party  sales  is 
inconsistent  with  the  Department's 
general  practice  in  prior  cases  and  fails 
to  eliminate  related  party  sales  that  were 
not  made  at  arm's-length. 

Onoda  states  that  it  treats  all  sales  to 
distributees,  whether  related  or 
unrelated,  in  the  same  fashion,  and, 
therefore,  all  sales  to  related  distributors 
should  be  included  in  the  calculation  of 
FMV.  Moreover,  Onoda  asserts  that  the 
price  it  charges  its  distributors  is  in  no 
way  influenced  by  Onoda,  since  it  is 
based  on  a  price  tiiat  is  negotiated 
between  the  distributor  and  its 
unrelated  customer.  Thus,  argues 
Onoda,  all  sales  to  related  distributors 
should  be  included  in  the  calculation  of 
FMV. 

Department's  Position 

Consistent  with  19  CFR  353.45(a),  we 
include  related  party  transactions  in  our 
calculation  of  FMV  when  we  are 
satisfied  that  the  price  of  such  sales  are 
comparable  to  the  prices  of  sales  to  the 
imrelated  party.  In  this  case,  since 
related  party  sales  were  generally  at 
prices  equal  to  or  greater  than  unrelated 
party  sales,  we  determined  that  related 
party  sales  are  comparable  to  Onoda's 
sales  to  unrelated  parties.  Accordingly, 
we  have  included  all  related  party  sales 
in  our  calculation  of  FMV. 

Comment  7 

Petitioner  argues  that  the  commission 
Onoda  granted  to  a  Japanese  trading 


company  should  be  deducted  in  its 
entirety  from  Onoda's  U.S.  prices  (i.e., . 
the  Department  should  deduct  from  U.S. 
price  the  result  of  multiplying  the 
F.O.B.  Japan  price  by  the  contractually 
arranged  commission  rate). 

Onoda  argues  that  petitioner's 
methodology  represents  only  one-half  of 
the  tiansaction.  Onoda  asserts  that  the 
actual  commission  is  the  net  amount 
which  passes  from  the  Onoda  corporate 
family  {i.e.,  Onoda  and  Lone  Star 
Northwest)  to  the  Japanese  trading 
company  corporate  family,  and  that  the 
sequence  and  composition  of  the 
payments  have  no  bearing  on  the  value 
of  the  commission.  Thus,  Onoda  argues 
that  in  the  preliminary  results  the 
Department  correctiy  calculated  the 
amount  of  U.S.  commissions. 

Department's  Position 

We  agree  with  Onoda.  In  a  sales/ 
distribution  situation  where  there  are 
two  payments  and  two  corporate 
families,  what  is  relevant  is  the  entire 
payment  from  one  corporate  family  to 
the  other.  Thus,  as  we  did  in  the  1990/ 
92  review  of  this  case,  we  have  included 
both  portions  of  the  transaction  in  our 
calculation  of  the  payment  to  the 
trading  ccHnpany  rather  than  applying 
the  commission  rate  to  the  F.O.B.  Japan 
price  as  recommended  by  the  petitioner. 

Comment  8 

Petitioner  argues  that  the  direct 
selling  expenses  Onoda  reported  in  its 
cost  of  production  (COP)  response  do 
not  equal  the  direct  selling  expenses 
Onoda  reported  in  its  home  market  sales 
tape.  Petitioner  states  that  certain 
expenses  included  is  the  direct  selling 
expense  category  of  Onoda's  home 
market  sales  tape  were  not  included  in 
the  direct  selling  expense  category  for 
Onoda's  COP  response.  Petitioner  states 
that  the  Department  should  weight- 
average  and  add  to  its  COP  calculations 
the  direct  selling  expenses  reported  on 
Onoda's  home  market  sales  tape  in 
order  to  ensure  that  the  direct  selling 
expenses  used  to  determine  FMV  and 
COP  are  used  consistentiy.  Petitioner 
asserts  that  this  adjustment  is  necessary 
to  ensure  a  fair  comparison  of  expenses 
in  the  COP  and  FMV  calculations. 

Onoda  states  that  the  direct  selling 
expenses  it  reported  on  the  home 
market  sales  tape  and  the  COP  resptmse 
are  not  equal  bet^ause  certain  direct 
selling  expenses,  such  as  two 
commission  expenses,  were  reported  ss 
indirect  selling  expenses  rather  than  as 
direct  selling  expenses  in  the  COP 
response.  Onoda  states  that,  for  COP 
purposes,  it  does  not  matter  if 
commission  expenses  are  categorized  as 
direct  or  indirect,  since  all  selling 
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expenses  are  treated  identically  in 
determining  whether  home  market  sales 
are  below  cost.  Onoda  asserts  that  what 
is  important  is  that  the  total  selling 
expenses  reported  on  the  home  market 
sales  tape  and  in  the  COP  response  be 
equal. 

Department's  Position 

It  is  important  that  the  total  selling 
expenses  reported  in  the  COP  response 
equal  the  total  selling  expenses  reported 
on  the  home  market  sales  tape,  since  the 
Department  will  compare  the  COP  with 
the  net  home  market  price  in  order  to 
determine  if  sales  below  cost  occurred. 
Any  inequality  in  total  selling  expenses 
between  COP  and  home  market  sales 
will  lead  to  an  imperfect  comparison 
and  therefore  an  inaccurate 
determination  of  sales  below  cost. 

Accordingly,  for  these  final  results, 
we  have  added  to  the  reported  total 
selling  expenses  for  COP  the  weighted- 
average  direct  selling  expenses  included 
in  the  home  market  sales  tape  U.e^ 
technical  service,  quality  control,  plant 
quahty  ccmtrol,  and  advertising)  since 
they  were  not  included  in  the  COP 
calculation  reported  by  Onoda. 
Additionally,  we  deducted  fit>m  the 
reported  total  selling  expenses  for  COP 
the  amounts  included  in  the  field 
DIRSELEX  (tanker  freight  costs  and 
freight  expense  for  swap  transactions) 
since  these  selling  expenses  were 
deducted  from  the  calculation  of  net 
home  market  price  for  comparison  to 
the  COP.  We  did  not  add  commission 
expenses  to  the  reported  total  selling 
expenses  for  COP  since,  as  noted  by 
Onoda,  they  were  already  included  in 
the  reported  indirect  selling  expense 
figure.  This  methodcdogy  ensures  that 
the  amount  of  total  selling  expenses  we 
use  in  our  COP  analysis  equals  the  total 
selling  expenses  we  use  in  our  FMV 
calculations. 

Comment  9 

Onoda  argues  that  the  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  in  The  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States.  13  F.3d  398  (Federal  Circuit 
1994).  (hereafter  Ad  Hoc  Committee), 
vt^ch  states  that  pre-sale  movement 
expenses  cannot  be  deducted  as  a  direct 
expense  from  FMV,  does  not  apply  to 
FMV  when  the  U.S.  sales  are  ESP 
transactions.  (Since  Onoda  submitted  its 
comments,  the  dte  for  Ad  Hoc 
Committee  has  changed.  The  revised 
dte  is  The  Ad  Hoc  Committee  of  AZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  13  F.3d  398 
(Federal  Circuit  1994)  cert,  denied  115 
S.  Ct.  67  (1994).)  Onoda  cites  the  Court 


of  International  Trade's  decision.  The 
Torrington  Company  v.  United  States, 
Slip  Op.  94-37,  at  7  (OT  1994) 
(hereafter  Torrington  II),  to  support  its 
claim  that  Ad  Hoc  Committee  does  not 
apply  to  ESP  sales.  (Since  Onoda 
submitted  its  comments,  the  cite  for 
Torrington  11  has  changed.  The  revised 
cite  is  The  Torrington  Company  v/ 
United  States,  850  F.  Supp  7,  (OT 
1994).) 

Onoda  states  that  if  the  Department 
were  to  conclude  that  Ad  Hoc 
Committee  does  apply  to  FMV  when 
calculating  margins  on  ESP  transactions, 
then  the  Department  should  treat  U.S. 
pre-sale  freight  expenses  as  indirect 
expenses.  Otiierwise,  Onoda  argues  that 
the  resulting  comparison  between  U.S. 
and  home  market  sales  will  be 
inequitable. 

Additionally,  Onoda  states  that  Ad 
Hoc  Committee  is  not  yet  final  because 
there  is  still  time  to  file  a  petition  for 
appeal  to  the  Supreme  Court.  Therefcue, 
Onoda  urges  the  Department  not  to 
apply  Ad  Hoc  Committee  until  all 
possibilities  for  appeal  have  been 
exhausted.. 

Petitioner  argues  that  Ad  Hoc 
Committee  applies  to  FMV  in  both  ESP 
and  purchase  price  (PP)  comparisons. 
Petitioner  asserts  that  the  issue  the 
Federal  Circuit  addressed  in  Ad  Hoc 
Committee  was  whether  pre-sale 
transportation  costs  should  be 
categorized  as  a  direct  or  indirect 
expense  in  calculating  FMV.  Petitioner 
contends  that  the  Federal  Circuit  did 
not  distinguish  between  comparisons  to 
PP  and  ESP  in  reaching  its  conclusion. 

Petitioner  also  argues  that  the 
Torrington  II  decision  cited  by  the 
respondent  takes  too  narrow  a  view  of 
the  Federal  Circuit's  holding  in  Ad  Hoc 
Committee.  Accordingly,  petitioner 
argues  that  the  Department  should 
follow  the  Federal  Qrcuit's  ruling  in  Ad 
Hoc  Committee,  and  not  the  CTT's 
decision  in  Torrington  II  interpreting 
the  Federal  Circuit's  decision. 
Accordingly,  the  Department  should 
continue  to  follow  Ad  Hoc  Committee. 

Moreover,  petitioner  dtes  Ayuda„Inc. 
V.  Thomburgh,  919  F.2d  153  (D.C.  Or. 
1990),  to  argue  that  a  decision  by  the 
Federal  Circuit  is  final  unless  and  until 
it  is  reversed  or  overruled  by  the  U.S. 
Supreme  Court. 

Finally,  petitioner  argues  that  the 
Department  caimot  treat  pre-sale 
transportation  costs  for  U.S.  sales  as 
indirect  expenses  (which  would 
increase  the  ESP  cap)  because  section 
772(d)(2)(A)  of  the  Act  clearly  instructs 
the  Department  to  treat  these  expenses 
as  direct  expenses. 

In  a  related  matter,  petitioner  argues 
that  because  home  market  pre-sale 


transportation  costs  are  considered 
indirect  selling  expenses  (in  accordance 
with  the  Court's  decision  in  Ad  Hoc 
Committee)  and  because  Onoda 
reported  home  market  pre-sale 
transportation  expenses  with  other 
direct  selling  expenses  in  the  field 
DIRSELH,  the  Department  should  treat 
all  expenses  reported  in  the  DIRSELH 
field  as  indirect,  rather  than  direct, 
selling  expenses. 

Department's  Position 

We  agree  with  Onoda  and  the  CTT's 
assertion  in  Torrington  H,  that  the  Ad 
Hoc  Committee  decision  was  limited  to 
the  narrow  question  of  our  inherent 
authority  to  dedud  pre-sale  freight 
expenses  in  purchase  price  situations. 
However,  as  noted  by  the  CTT  in  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  V.  United 
States,  865  F.  Supp.  857  (OT  1994)  [Ad 
Hoc  Committee  fl),  the  Ad  Hoc 
Committee  dedsion  "discussed  without 
disapproval.  Commerce's  ESP-COS 
procedures  where,  as  indicated,  indirect 
expenses,  such  as  most  pre-sale 
transportation  costs,  are  deductible  bom 
FMV  to  the  extent  of  the  USP  level  of 
expenses."  (emphasis  added) 

We  have  determined,  in  Ught  of  Ad 
Hoc  Committee  and  its  progeny,  that  the 
Department  no  longer  can  dedud  home 
market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute.  We 
instead  adjust  for  those  expenses  under 
the  drcumstance-of-sale  (COS) 
provision  of  19  CFR  353.56  and  the  ESP 
offset  provision  of  19  CFR  353.56(b)(1) 
and  (2),  as  appropriate,  in  the  maimer 
described  below. 

When  USP  is  based  on  either  ESP  or 
purchase  price,  we  adjust  FMV  for  home 
market  movement  charges  through  the 
COS  provision  of  19 CFR  353.56(a). 
Under  this  adjustment,  we  capture  only 
dired  selling  expenses,  which  include 
post-sale  movement  expenses  and,  in 
some  circumstances,  pre-sale  movement 
expenses.  Spedfically,  we  treat  pre-sale 
movement  expenses  as  dired  expenses 
if  those  expenses  are  diredly  related  to 
the  home  market  sales  of  the 
merchandise  under  consideration. 

In  order  to  determine  wheth»  pre- 
sale  movement  expenses  are  direct,  the 
Department  examines  the  respondent's 
pre-sale  warehousing  expenses,  since 
the  pre-sale  movement  charges  incurred 
in  positioning  the  merchandise  at  the 
warehouse  are,  for  analytical  purposes, 
linked  to  pre-sale  warehousing 
expenses.  See  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand,  dated  January  5, 1995 
(pertaining  to  Slip.  Op.  94-151).  If  the 
pre-sale  warehousing  constitutes  an 
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indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  the 
warehouse,  in  the  absence  of  contrary 
evidence,  also  must  be  indirect; 
conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense.  We  note  that  although  pre-sale 
warehousing  expenses  in  most  cases 
have  been  found  to  be  indirect 
expenses,  these  expenses  may  be 
deducted  from  FMV  as  a  COS 
adjustment  in  a  particular  case  if  the 
respondent  is  able  to  demonstrate  that 
the  expenses  are  directly  related  to  the 
sales  under  consideration.  See  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  Slip  Op.  95-91  (CXT  May  15. 
1995)  (upholding  the  Department's  pre- 
sale  inland  freight  methodology  set  forth 
in  its  January  5, 1995  Remand  Results). 

Respondent  reported  in  its 
questionnaire  response  of  August  26, 
1993,  that  it  incurred  no  after-sale 
warehousing  expenses  and  respondent 
did  not  claim  any  warehousing 
expenses  as  direct  COS  expenses.  The 
Department  interprets  this  to  mean  that 
any  warehousing  expenses  incurred  are 
properly  classiHed  as  pre-sale,  indirect 
selling  expenses  and  that  the  expense  of 
transporting  the  cement  to  the 
warehouse  should  also  be  treated  as  an 
indirect  expense.  Accordingly,  the 
Department  has  not  deducted  home 
market  pre-sale  movement  expenses 
from  FMV  for  comparison  to  PP  sales. 
However,  we  deducted  post-sale 
movement  expenses  from  FMV  as  a 
direct  expense. 

When  USP  is  based  on  ESP,  the 
Department  applies  the  COS  adjustment 
in  the  same  manner  as  it  does  in  PP 
situations.  We  treated  pre-sale 
movement  charges  as  indirect  expenses, 
which  we  deducted  from  FMV  pursuant 
to  the  ESP  offset  provision  set  forth  in 
19  CFR  353.56(b)(2). 

We  disagree  with  Onoda's  assertion 
that  the  Department  should  treat  U.S. 
pre-sale  freight  expenses  as  indirect 
expenses.  As  Petitioner  states,  section 
772(d)(2)(A)  of  the  Tariff  Act  clearly 
instructs  the  Department  to  treat  these 
expenses  as  direct  expenses:  The 
purchase  price  and  exporter's  sales 
price  "shall  be  adjusted  by  being — 
reduced  by  *  *  *  any  additional  costs, 
charges,  and  expenses,  *  *  *  incident 
to  bringing  the  merchandise  from  the 
place  of  shipment  in  the  country  of 
exportation  to  the  place  of  delivery  in 
the  United  States."  Additionally, 
Onoda's  argument  that  Ad  Hoc 
Committee  is  not  yet  final  because  there 
is  still  time  to  file  a  petition  for  appeal 
to  the  Supreme  Court  is  moot.  This  case 
became  final  and  conclusive  in  October 


1994,  when  the  U.S.  Supreme  Court 
denied  the  writ  of  certiorari  submitted 
by  Onoda.  We  agree  with  petitioner  that 
since  Onoda  reported  home  market  pre- 
sale  transportation  expenses  (which  are 
indirect  expenses)  with  direct  selling 
expenses  in  the  field  DIRSELH,  we 
should  treat  all  expenses  reported  in  the 
DIRSELH  field  as  indirect,  rather  than 
direct,  selling  expenses.  Comment  10: 
Onoda  argues  that  the  Department,  in 
accordance  with  its  new  tax 
methodology  as  outlined  in  Federal- 
Mogul  Corporation  and  the  Torrington 
Company  v.  United  States.  834  F.  Supp. 
1*391  (OT.  1993),  included  a  tax 
adjustment  for  indirect  selling  expenses 
when  calculating  the  USP  for  ESP  sales, 
but  that  the  Department  failed  to  make 
a  similar  adjustment  when  calculating 
the  net  FMV  for  home  market  sales  that 
were  subsequently  compared  to  USP. 
Accordingly,  Onoda  asserts  that  the 
Department  should  include  a  tax 
adjustment  for  home  market  indirect 
selling  expenses  when  calculating  the 
net  home  market  price  since  the 
Department  included  this  adjustment  in 
its  calculation  of  USP.  ,  *■ 

Department's  Position 

We  agree  with  Onoda  and  have  made 
the  appropriate  correction  to  our 
calculations. 

Comment  1 1 

Onoda  argues  that  the  Department 
should  have  made  a  difmer  adjustment 
to  FMV  for  comparisons  between  U.S. 
sales  of  Type  II  cement  and  home 
market  sales  of  Type  M  cement  during 
the  period  October  1992  through  March 
1993.  Onoda  asserts  that  the  fact  that 
these  sales  came  fitim  inventory  rather 
than  fiom  its  cement  production  in  no 
way  affects  the  applicability  of  a  difmer 
adjustment.  Onoda  states  that  the 
Department  can  correct  its  oversight  by 
calculating  a  difrner  adjustment  based 
on  a  comparison  of  U.S.  Type  11  cement 
variable  cost  information  for  the  period 
April  1992  through  September  1992  and 
variable  cost  information  for  home 
market  Type  M  cement  for  the  period 
October  1992  through  March  1993. 

Petitioner  argues  that  the  Department 
should  not  grant  a  difmer  adjustment 
since  it  used  the  information  which 
Onoda  supplied.  Additionally, 
petitioner  argues  that  it  is  not 
reasonable  for  the  Department  to  apply 
variable  cost  data  fi^m  one  period  to 
another  period,  since  Onoda  has  not 
demonstrated  that  the  use  of  such  a 
difmer  calculation  is  warranted. 

Department's  Position 

We  agree  with  Onoda.  Upon 
reviewing  the  data  submitted  by  Onoda, 


we  have  determined  that  a  difrner 
adjustment  when  comparing  Tjrpe  n  and 
Type  M  cement  for  the  period  Ottober 
1992  through  March  1993  is  appropriate 
even  though  Onoda  did  not  produce 
Type  n  cement  during  the  period 
October  1992  through  March  1993  (the 
threshold  issue  of  whether  Onoda  is 
entitled  to  a  di&ner  adjustment  was 
discussed  in  Comment  2).  Accordingly, 
for  these  final  results,  we  iised  the 
variable  cost  of  Type  II  cement  for  the 
period  April  1992  through  September 
1992,  and  compared  it  with  the  variable 
cost  of  Type  M  cement  for  the  period 
October  1992  through  March  1993  m 
order  to  determine  a  di finer  adjustment 
for  comparison  of  Type  II  and  Type  M 
cement  for  the  period  October  1992 
through  March  1993. 

Comment  12 

Onoda  argues  that  the  Department 
incorrectly  calculated  the  commission 
offset  to  FMV  for  comparisons  to  PP 
sales.  Onoda  states  that  in  calculating 
the  FMV  for  PP  sales,  the  Department 
used  as  the  commission  offset  either  the 
indirect  selling  expenses  of  the  division 
responsible  for  export  sales,  or  the  sum 
of  home  market  commissions, 
whichever  was  lower.  Onoda  asserts 
that  since  conunissions  had  been  paid 
on  home  market  sales  but  not  on  PP 
sales,  the  Department  should  have 
followed  its  normal  practice  and 
calculated  the  commission  offset  by 
deducting  the  full  amount  of  home 
market  commissions  from  FMV  and 
then  adding  to  FMV,  as  an  offset,  the 
amount  of  U.S.  indirect  expenses 
capped  by  the  amount  of  home  market 
commissions. 

Department's  Position 

We  agree  with  Onoda  and  have  made 
the  appropriate  adjustments  to  our 
calculations. 

Comment  13 

Onoda  argues  that  the  Department 
should  include  in  its  calculation  of 
FMV,  all  home  market  sales  in  which  a 
zero  or  a  negative  value  appeared  under 
the  variable  for  gross  value,  quantity,  or 
gross  unit  price.  Onoda  argues  that  these 
values  are  due  to  retroactive  downward 
price  changes,  input  errors,  or 
renegotiations  with  customers.  Onoda 
asserts  that  by  dropping  all  sales  with 
negative  and  zero  values  from  the  FMV 
database,  the  Department  has  calculated 
monthly  average  FMVs  which  do  not 
reflect  the  actual  sales  value  of  the 
merchandise  in  the  home  market. 
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Petitioner  argues  that  the  Department 
should  continue  to  exclude  zero  and 
negative  values  bom  its  calculation  of 
FMV  since  Onoda  has  failed  to  provide 
a  detailed  explanation,  or 
dociunentation,  for  these  values. 

Department's  Position 

We  agree  with  the  petitioner.  We 
requested  in  a  supplemental 
questionnaire  (dated  December  7, 1993) 
that  Onoda  provide  a  "detailed 
explanation"  of  the  retroactive  price 
adjustments  and  adjustments  to  voliune 
that  resulted  in  negative  niunbers  or 
zeros  for  numerous  variables  in  the 
home  market  sales  tape.  In  response  to 
this  request,  Onoda  merely  stated, 
without  providing  supporting 
documentation,  that  such  values  occur 
due  to  retroactive  downward  price 
changes,  input  errors  or  revisions  after 
negotiations  with  customera.  Since 
Onoda  did  not  support  its  claim,  we 
have  excluded  from  our  calculations, 
sales  in  which  a  zero  or  negative  value 
appeared  under  the  variable  for  gross 
value,  quantity  or  gross  unit  price. 

Comment  14 

Onoda  argues  that  the  Department,  in 
its  COP  calculations,  should  have 
accepted  Onoda's  claim  that  the  interest 
expense  it  incurred  should  reflect  the 
short-term  interest  income  it  earned. 
Onoda  argues  that  its  supporting 
dociunentation  was  adequate  and  that 
the  Department  should  have  requested 
additional  information  if  the 
documentation  submitted  was 
considered  inadequate. 

Department's  Position 

We  disagree  with  Onoda.  When  a 
respondent  makes  a  claim  for  an 
adjustment,  it  is  the  respondent's 
responsibility  to  provide  a  detailed 
explanation  of  the  adjustment  as  well  as 
supporting  documentation  if  necessary. 
In  its  original  questionnaire  response, 
Onoda  did  not  provide  dociunentation 
to  support  this  adjustment.  In  a 
supplemental  questionnaire  issued  by 
•  the  Department,  we  requested  that 
Onoda  provide  documentation  to 
support  its  claim  for  a  short-term 
interest  income  offset.  In  response  to 
this  request,  Onoda  provided  the 
Department  with  two  untranslated  pages 
that  are  reported  to  be  from  a  general 
ledger  showing  bank  interest  earned  by 
Onoda.  Onoda's  documentation  is  not 
only  ambiguous  and  untranslated,  it 
also  lacks  a  narrative  response 
explaining  exactly  how  the 
dociunentation  supports  the  deduction 
of  Onoda's  short-term  interest  income 
fit)m  its  interest  expense.  Therefore,  we 
have  used  the  full  interest  figure  in 


determining  the  interest  ratio  for  our 
COP  calculations. 

Corrmient  15 

Onoda  argues  that  the  Department's 
methodology  of  using  the  mean  service 
station  expense  (SSLH)  when 
calculating  the  COP  directly  conflicts 
with  the  methodology  employed  in  the 
1990/92  review.  Onoda  asserts  that  the 
Department  should  use  the  methodology 
it  used  in  the  1990/92  review  (i.e., 
calculating  the  total  SSLH  expense  from 
the  sales  tape,  dividing  this  amount  by 
the  total  gross  value  of  home  market 
sales  and  then  multiplj^ng  this 
percentage  by  the  unit  cost  of 
manufactiue,  and  adding  the  resulting 
per  unit  amount  to  the  COP). 
Alternatively,  Onoda  urges  the 
Department  to  use  a  weighted-average 
SSLH  expense  in  its  calculations  ra^er 
than  a  mean  expense. 

Petitioner  argues  that  the 
methodology  the  Department  used  in 
the  1990/92  review  would  understate 
the  amount  of  SSLH  in  COP,  since  the 
cost  of  manufacture  figure  is  a  much 
lower  number  than  the  gross  sales  price. 
Moreover,  petitioner  argues  that  the 
Department  must  treat  SSLH  equally 
when  calculating  COP  and  home  market 
price  for  the  below-cost  test.  Petitioner 
provides  two  methodologies  it  believes 
would  result  in  a  fair  treatment  of  SSLH 
costs  in  the  sales-below-cost  test:  (1) 
Calculate  total  SSLH  as  a  percentage  of 
total  gross  price,  multiply  this 
percentage  by  the  gross  unit  price,  and 
add  the  resulting  amount  to  COP;  or  (2) 
calculate  total  SSLH  as  a  percentage  of 
total  manufacturing  costs,  multiply  this 
ratio  by  COP,  and  add  the  resulting 
amount  to  COP  and  net  price. 

Department's  Position 

In  the  1990/92  review  we  calculated 
two  COPs,  one  for  the  period  April  1990 
through  March  1991,  and  one  for  the 
period  April  1991  through  March  1992. 
The  Department's  goal  in  calculating 
two  COPs  was  to  annualize  costs  in 
order  to  prevent  the  distortion  of  per 
unit  charges  and  adjustments  due  to  the 
seasonal  nature  of  the  merchandise. 
(Moreover,  we  did  not  simply  divide  the 
total  SSLH  by  total  QTYH  as  given  on 
the  sales  tape  when  calculating  the  two 
COPs  since  the  sales  tape  only  covered 
the  period  October  31, 1990  through 
April  30, 1992.)  To  calculate  the  per 
metric  ton  amount  to  add  to  the  COP  in 
the  1990/92  review,  we  first  totaled  the 
gross  value  (GRSVALH)  and  SSLH  fields 
and  then  divided  total  SSLH  by  total 
GRSVALH.  We  then  mulUplied  the 
resulting  ratio  by  the  total  COM. 

In  this  review,  since  the  POR  is  one 
year,  the  Department  does  not  face  the 


same  situation  (i.e.,  we  do  not  have  to 
annualize  costs).  Accordingly,  in  this 
review,  the  Department  followed  its 
standard  practice  and  used  a  weighted- 
average,  per  unit,  SSLH  expense  (i.e., 
total  SSLH  expense  incurred  divided  by 
total  quantity  sold)  and  added  this 
amount  to  COP.  The  Department 
applied  the  weighted-average  SSLH 
expense  reported  by  Onoda  (in  its  case 
brief  filed  in  response  to  the 
Department's  preliminary  results  of 
review)  and  added  it  to  the  COP.  The 
use  of  a  weighted-average  insures  that 
SSLH  expenses  are  accurately 
represented  in  the  sales-below-cost  test. 

The  Department  did  not  use  the 
alternatives  recommended  by  the 
petitioner  since  it  was  our  goal  to 
calculate  a  per  unit  SSLH  expense  to  be 
added  to  COP  since  these  expenses  are 
reported  in  the  home  market  on  a  per 
unit  basis. 

Comment  16 

Onoda  argues  that  the  Department 
should  use  the  U.S.  interest  rate  for 
calculating  imputed  credit  expenses 
associated  with  PP  sales,  rather  than 
Onoda's  Japanese  interest  rate,  since 
Onoda  had  access  to  the  lower  U.S. 
interest  rates. 

Department's  Position 

We  agree  with  Onoda.  It  is  our 
practice  to  use  U.S.  interest  rates  to 
calculate  credit  expenses  incurred  on 
'U.S.  sales  when  a  respondent 
demonstrates  that  it  had  either  actual 
borrowings  or  access  to  U.S.  dollar  loans 
during  the  period  of  review  (see,  e.g.. 
Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hd- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
France,  58  FR  37125  (July  9. 1993)).  In 
the  present  case,  Onoda's  U.S. 
subsidiary.  Lone  Star  Northwest 
(LSNW),  had  access  to  U.S.  dollar  loans. 
Accordingly,  for  these  final  results  we 
have  used  the  average  U.S.  interest  rate 
available  to  LSNW  during  the  third 
quarter  of  1992  for  all  PP  sales. 

Comment  17 

Onoda  disagrees  with  the 
Department's  classification  of  U.S.  port- 
to-U.S.  facility  movement  expense  in  its 
further  manufacturing  calculations. 
Specifically,  Onoda  argues  that  the 
resulting  allocations  between  cost  of 
manufacturing  in  Japan  and  value- 
added  in  the  United  States  are  flawed.  . 
Onoda  argues  that  these  pre-value- 
added  inland  freight  expenses  should  be 
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considered  part  of  the  cost  of  materials 
of  the  imported  product. 

Onoda  argues  that  based  on 
§  353.41(e)  of  the  Department's 
regulations  and  the  wording  of  certain 
questions  in  the  Department's 
questionnaire,  these  costs  should  be 
attributed  to  the  Japanese  cost  of 
materials  rather  than  to  the  amount  of 
Onoda's  U.S.  further  manufacturing 
activities. 

Onoda  states  that  section  353.41(e)  of 
the  Department's  questionnaire  directs 
the  Department  to  reduce  exporter's 
sales  price  by  the  amount  of  "(a)ny 
increased  value  resulting  from  a  process 
of  production  or  assembly  performed  on 
the  merchandise  after  importation  and 
before  sale  to  a  person  who  is  not  the 
exporter  of  the  merchandise,  which 
value  the  Secretary  generally  will 
determine  from  the  cost  of  material, 
fabrication,  and  other  expenses  incurred 
in  such  production  and  assembly." 

Onoda  states  that  §  353.41(e)  clearly 
defines  "increased  value"  as  that  added 
by  a  manufacturing  process  or  an 
assembly  operation  after  the 
merchandise  is  imported  into  the 
United  States.  Onoda  asserts  that  when 
a  manufacturer  merely  moves  a 
component  or  product  from  the  port  to 
its  factory,  it  does  not  perform  a 
manufacturing  or  assembly  process  on 
the  imported  merchandise. 
Consequently,  these  movement  costs 
should  not  be  considered  part  of  U.S. 
value  added. 

With  regards  to  the  Department's 
questionnaire,  Onoda  states  that  the 
section  of  the  questionnaire  entitled 
" Further  Processing"  discusses  material 
costs  in  two  i>laces.  Onoda  refers  to 
section  8A(1)  of  the  questionnaire 
which  states:  "Material  cost:  Provide  the 
transfer  prices  of  individual 
components,  subassemblies  and 
completed  units  received  by  the  U.S. 
affiliate(s)  *  *  *"  Onoda  states  that 
this  definition  of  material  cost  refers  to 
the  price  of  the  delivered  item.  Onoda 
further  cites  Section  8A(l)(c)  which 
states:  "Provide  the  actual  costs  for  all 
individual  components  *  *  *  These 
should  include  the  price  paid  to  the 
third  party,  transportation  costs,  and 
other  costs  normally  associated  with 
materials  costs."  Accordingly,  Onoda 
argues  that  movement  expense  is 
defined  as  part  of  the  materials  costs, 
and,  therefore,  transportation  costs 
between  the  port  and  the  factones 
should  be  allocated  entirely  to  the 
Japanese  portion  of  the  cement  cost. 
Onoda  further  states  that  in  the  cost  of 
production  and  constructed  value 
portion  of  the  questionnaire  (question 
VIII(3)(B)(2)(a)).  the  Department  defines 
material  cost  as  including  "the  purchase 


price,  transportation  charges,  duties  and 
all  other  expenses  normally  associated 
with  obtaining  the  materials  used  in 
production."  Onoda  argues  that  in  each 
of  these  provisions,  the  expense  of 
transporting  the  material  to  the  factory 
is  denned  as  part  of  the  cost  of 
materials.  Onoda  concludes  that  it 
follows  that  the  freight  costs  between 
the  port  and  the  terminals  should  be 
allocated  entirely  to  the  Japanese 
portion  of  the  cement  cost. 

Department's  Position 

We  disagree  with  Onoda.  It  is  the 
Department's  established  practice  to 
attribute  all  costs  incurred  after  a 
product  has  arrived  in  the  U.S.  to  U.S. 
production  costs  when  the  product  is 
further  manufactiued  in  the  United 
States.  See  Stainless  Steel  Hollow 
Products  from  Sweden;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (57  FR  21389,  May  20, 1992)  and 
Gray  Portland  Cement  and  Clinker  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (58  FR 
48826,  September  20, 1993). 

Onoda  correctly  cites  §  353.41(e)  of 
the  Department's  regulations,  but 
interprets  the  regulation  too  narrowly. 
The  Department  has  interpreted  this 
regulation  to  include  in  furthei^ 
manufacturing  expenses  the  cost  of 
transporting  the  merchandise  firom  the 
port  to  the  factory  where  further- 
manufacturing  occurs.  Only  by 
inciuring  this  expense  can  increased 
value  through  the  process  of  production 
occur.  Accordingly,  the  process  of 
transporting  the  material  is  inextricably 
linked  to  the  "process  of  production"  in 
further-manufactured  sales. 

Similarly,  Onoda's  cite  to  sections 
8A(1)  and  8A(l){c)  of  the  Department's 
questionnaire  to  support  its  argument 
that  movement  costs  are  considered  part 
of  materials  costs  is  misleading.  The 
Department  requests  information  on 
movement  cost,  but  does  not 
specifically  state  that  such  costs  should 
be  allocated  to  the  cost  of  materials  in 
the  home  market.  Rather,  as  stated 
above,  it  is  our  practice  to  attribute  all 
costs  inciured  after  a  product  has 
arrived  in  the  United  States  to  U.S. 
production  costs  when  the  product  is 
further-manufactured  in  the  United 
States. 

Additionally,  Onoda  correctly  cites 
the  CX3P/CV  section  of  the  questionnaire 
in  explaining  that  in  the  home  market, 
the  expense  of  transporting  the  material 
to  the  factory  is  defined  as  part  of  the 
cost  of  materials  which  is  then 
incorporated  into  the  cost  of 
manufacturing.  This  is  done  so  that  the 
cost  of  materials  and  therefore,  the  cost 
of  manufactiuing  reflects  all  the    * 


expenses  incurred  diuing  the 
production  process.  Similarly,  in 
further-manufacturing  situations,  the 
cost  of  transporting  the  cement  from  the 
U.S.  port  to  the  U.S.  factory  is  included 
under  "process  of  production"  expenses 
used  to  determine  U.S.  value  added  in 
order  to  accurately  reflect  all  expenses 
incurred  during  the  further- 
manufacturing  process. 

Consistent  with  our  established 
practice,  we  included  freight  expense 
bom  the  U.S.  port  to  the  U.S.  plant  in 
the  U.S.  further  manufacturing  costs  in 
establishing  the  relationship  between 
U.S.  further  manufacturing  costs  and 
total  costs  of  the  merchandise. 

Comment  18 

Onoda  argues  that  the  Department 
incorrectly  calculated  the  profit  per 
transaction  for  each  U.S.  sale  of  ready- 
mix  concrete  by  deducting  from  the 
gross  transaction  price  only  the  prompt 
payment  discount  and  the  total  cost  of 
the  further-manufactured  product. 
Onoda  argues  that  the  Department  must 
also  deduct  fi-om  the  gross  price  the  cost 
of  deUvery  to  the  unrelated  customer, 
including  the  associated  insurance  cost, 
in  order  to  calculate  profit  correctly. 
Onoda  states  that  these  delivery  costs 
are  real  costs,  and,  as  such,  directly 
reduce  the  profit  on  each  sale. 

Petitioner  argues  that  the  Department 
should  not  adjust  further  manufacturing 
profit  to  reflect  LS^4W's  costs  for  ready- 
mix  delivery  and  related  insurance. 
Petitioner  states  that,  "(i)n  this  case, 
Onoda  asks  that  the  profit  on  further 
manufactured  sales  of  concrete  be 
reduced  by  the  costs  incurred  by  Onoda 
to  transport  concrete"  to  its  unrelated 
customers.  Petitioner  argues  that  the 
issue  of  whether  ready-mix  delivery  and 
insurance  costs  should  be  included  in 
U.S.  value  added  was  addressed  and 
decided  in  the  first  review  of  this  case 
where  the  Department  declined  to 
include  such  costs  in  U.S.  value  added. 

Department's  Position 

We  agree  with  Onoda  that  the  cost  of 
delivery  to  the  unrelated  customer, 
including  the  associated  insurance  cost, 
should  be  deducted  when  determining 
the  gross  profit  on  further-manufactured 
sales  since  these  costs  are  real  costs, 
and,  as  such,  directly  reduce  the  profit 
on  each  sale.  Therefore,  we  have  revised 
our  calculations  in  these  final  results  to 
ensure  that  freight  and  related  insurance 
costs  are  deducted  fi'om  the  gross  price 
in  calculating  the  profit  on  each  U.S. 
sale. 

Contrary  to  petitioner's  statement,  we 
did  not  address  the  issue  of 
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transportation  expenses  in  calculating 
the  total  profit  in  the  last  review. 

Final  Results  of  Review 

Based  on  our  analysis  of  comments 
received,  and  the  correction  of  clerical 
errors,  we  have  determined  that  a  final 
margin  of  24.27  percent  exists  for  Onoda 
for  tiie  period  May  1, 1992,  through 
April  30, 1993. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidimiping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Fiulhermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Onoda  will  be  24.27;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
review  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufactiuer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 
investigation,  but  the  manufactiirer  is, 
the  cash  deposit  rate  will  be  that 
estabUshed  for  the  manufactvuer  of^he 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate,  as 
established  in  the  original  investigation, 
will  be  70.23  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effiect  until 
publication  of  the  final  resvdts  of  the 
next  administrative  review. 

This  notice  also- serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbiu^ement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failiue  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 


disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retiuWdestruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  11, 1995. 
Paul  L.  Jofie, 

Deputy  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  95-20929  Filed  8-22-95;  8:45  am) 
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[A-688-028] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Roller  Chain,  Ottier  Tlian 
Bicycle,  From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  August  23, 1995. 
SUMMARY:  In  response  to  a  request  &t>m 
the  American  Chain  Association,  the 
petitioner  in  this  proceeding,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidiunping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan.  This 
review,  which  covers  four 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  April  1,  1992  through  March 
31, 1993,  inchcates  the  existence  of 
diunping  margins.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Berg  or  Gregory  Thompson, 
Office  of  Antidumping  Investigation, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202)  482-0114  or  482-3003. 
respectively. 

SUPPLEMENTARY  JNFORMATION: 

Applicable  Statue  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Departmmt's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  section  353.22  of  the 
Department's  regulations  (19  CFR 
353.22). 


Baclcgreund 

On  October  7, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  52264)  the  final  results  of  its  last 
administrative  review  of  the 
antidiunping  finding  on  roller  chain, 
other  them  bicycle,  from  Japan  (38  FR 
9226;  April  12, 1973).  In  April  1993,  the 
petitioner  requested  that  we  conduct  an 
administrative  review  for  the  period 
April  1, 1992  through  March  31, 1993, 
in  accordance  with  19  CFR  353.22(a)(1). 
We  pubUshed  a  notice  of  initiation  of 
review  on  May  27, 1993  (58  FR  30769). 

On  August  9, 1993,  the  Department 
issued  an  antidumping  questionnaire  to 
the  following  six  companies:  Daido 
Kogyo  Co.,  Ltd.  (Daido),  Enuma  Chain 
Mfg.  Co.,  Ltd.  (Enuma),  Hitachi  Metals 
Tedmo  Ltd.  (Hitachi),  Iziuni  Chain 
Manufoctiuing  Co.,  Ltd.  (Izumi),  Pulton 
Chain  Co.,  Ltd.  (Pulton),  and  R.K.  Excel 
(Excel).  Of  those  six  companies,  Excel 
and  Izumi  submitted  their  responses  on 
September  24, 1993.  Hitachi  and  Pulton 
asserted  that  they  had  no  sales  during 
this  period  of  review  (POR).  Although 
Daido  and  Enuma  were  included  when 
the  Department  published  a  notice  of 
initiation  for  this  review,  the 
administrative  reviews  of  Daido  and 
Eniuna  are  l}eing  conducted  separately 
and  their  preliminary  results  will  be 
published  in  a  later  notice. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  roller  diain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle,"  as  used  in 
this  review  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactiued  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller 
links.  The  center  plates  are  located 
between  the  strands  of  roller  links.  Such 
chain  may  be  either  single  or  double 
pitch  and  may  be  used  as  power 
transmission  or  conveyer  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain  is  ciurently 
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classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  7315.11.00  throu^ 
7619.90.00.  HTSUS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Fair  Value  Comparisons 

We  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FKfV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  When 
comparing  the  U.S.  sales  to  sales  of 
similar  merchandise  in  the  home 
market,  we  made  adjustments  for 
differences  in  physical  characteristics, 
pursuant  to  19  CFR  353.57. 

United  States  Price 

Piu^uant  to  section  772(b)  of  the  Act, 
we  based  USP  on  purchase  price 
because  all  of  Excel's  and  I^umi's  U.S. 
sales  to  the  first  unrelated  piut:haser 
took  place  prior  to  importation  into  the 
United  States,  and  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed  FOB  or  ex-go-down  Japanese 
port  prices  to  unrelated  purchasers  in 
the  United  States  or  Japan.  Inasmuch  as 
Excel  incorrectly  reported  U.S.  price, 
net  of  commissions,  we  recalculated 
gross  luiit  price  to  include  U.S. 
commissions.  Where  appUcable,  we 
made  deductions  for  foreign  inland 
height  and  foreign  inland  insurance. 
See  Roller  Chain,  Other  Than  Bicycle, 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  57  FR  56319-20  (November  27, 
1992). 

Ip  accordance  with  our  standard 
practice,  pursuant  to  the  decision  of  the 
U.S.  Court  of  International  Trade  (OT) 
in  Federal-Mogul  Corporation  and  The 
Torrington  Company  v.  United  States 
(Federal-Mogul),  834  F.  Supp.  1391  (OT 
1993),  our  calculations  include  an 
adjustment  to  U.S.  price  for  the 
consiunption  tax  levied  on  comparison 
sales  in  Japan.  See  Final  Antidumping 
Duty  Determination  of  Sales  at  Less   • 
Than  Fair  Value:  Stainless  Steel  Angle 
From  Japan,  60  FR  16609  (March  31, 
1995)  and  Preliminary  Antidumping 
Duty  Determination:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  from  Japan,  59  FR  16177, 
16179  (April  6, 1994),  for  an 
explanation  of  this  methodology. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  a  viable  basis  for  calculating 


FMV,  we  compared  each  respondents' 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  coimtry  sales  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  both  respondents.  See  19  CFR 
353.48(a). 

We  calculated  FMV  for  both 
respondents  based  on  packed,  FOB  or 
delivered  prices  to  uiu«lated  purchasers 
in  Japan.  We  made  deductions,  where 
appropriate,  from  FMV  for  inland 
height,  insiuance,  and  discoimts.  In 
accordance  with  section  773(a)(1)  of  the 
Act,  we  deducted,  as  appropriate,  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  circumstance- 
of-sale  adjustments,^  where  apphcable, 
for  differences  in  credit  expenses, 
advertising  expenses,  warranty  expenses 
and  technical  service  expenses. 
Piursuant  to  section  353.56  (b)(1)  of  the 
Department's  regulations,  we  offset  U.S. 
commissions,  where  appropriate,  by 
deducting  home-market  indirect  selling 
expenses  from  FMV  in  an  amount  not 
exceeding  the  U.S.  commissions.  We 
recalculated  Excel's  technical  service 
costs.  Only  the  travel  portion  of  Excel's 
technical  service  costs  was  treated  as  a 
direct  selling  expense  because  these 
expenses  would  not  have  been  incurred 
absent  the  sales  of  the  subject 
merchandise.  Following  our  past 
practice,  the  fixed  costs  associated  with 
technical  services  tsalaries,  benefits,  and 
automobile  depreciation)  were  treated 
as  indirect  selling  expenses. 

An  adjustment  for  the  consiunption 
tax  was  made  in  accordance  with  our 
practice  (see  "United  States  Price" 
section  of  this  notice). 

We  performed  an  arm's-length  test  to 
determine  whether  Iziuni's  sales  to  its 
related  customers  were  made  at  arm's 
length.  Consequently,  we  disregarded 
one  of  Izumi's  reported  sales  to  a  related 
party  for  margin  calculation  purposes 
because  there  were  no  comparable  sales 
to  uiuelated  parties  to  use  as  an  arm's 
length  benchmark. 

Section  773(a)(4)(c)  of  the  Act 
provides  that  a  difference-in- 
merchandise  (DIFMER)  allowance  may 
be  made  when  a  product  on  which  FMV 
is  based  is  not  identical  to  that  exported 
to  the  United  States.  However,  when  the 
DIFMER  is  greater  than  20  percent  of  the 
U.S.  product's  total  cost  of  manufacture 
(COM),  the  I>epartment  resorts  to 
constructed  value  (CV)  to  establish 
FMV.  See  "Differences  in  Merchandise: 
20%  Rule,"  Import  Administration 
Policy  Bulletin:  Niunber  92.2  (July  29, 
1992). 

In  this  review,  we  found   aat  the 
variable  manufacturing  cost  differences 
for  certain  models  of  roller  chain,  other 


than  bicycle,  did  not  exceed  20  percent 
of  the  total  average  COM  of  the  product 
exported  to  the  United  States.  In  such 
instances,  we  based  FMV  on  home- 
market  prices,  including  a  DIFMER 
allowance.  For  some  models  sold  by 
Iziuni,  however,  these  variable-cost 
differences  exceeded  20  percent  of  the 
U.S.  product  COM.  hi  these  instances, 
we  based  FMV  on  CV,  as  described  in 
the  "Constructed  Value"  section  below. 

Constructed  Value 

Pursuant  to  section  773(a)(2)  of  the 
Act,  where  there  were  no 
contemporaneous  home-market  sales  of 
such  or  similar  merchandise,  we  based 
FMV  on  CV.  We  also  relied  on  CV 
where  there  were  contemporaneous 
home-market  sfdes  of  such  or  simil» 
merchandise  but  the  DIFMER  exceeded 
20  percent. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  cost  of  materials,  fabrication 
costs,  general  expenses,  profit,  and  U.S. 
packing.  Based  on  Import 
Administration  Policy  Bulletin:  Niunber 
94.6  (March  25, 1994).  we  did  not 
include  consumption  taxes  in  our 
calculation  of  CV.  We  added  statutory  or 
actual  amounts  for  the  general  expenses 
and  profit  components  of  CV,  as 
appropriate. 

With  respect  to  Izumi's  CV 
submission,  we  made  the  following 
adjustments: 

(1)  General  and  administrative  (G&A) 
expenses:  Izumi,  in  accordance  with  its 
accounting  period,  reported  its  G&A 
expenses  for  the  chain  division  in  two 
six-month  periods.  We  recalculated 
these  expenses  on  a  company-wide 
basis  for  the  year  ending  September  30, 
1992.  Using  this  j>eriod  is  consistent 
with  the  Department's  practice,  i.e.,  it 
was  the  annual  period  corresponding 
most  closely  to  the  POR.  Additionally, 
we  deducted  inland  freight  from  the 
submitted  G&A  expenses. 

(2)  Interest  expenses:  Izumi  computed 
interest  expense  for  CV  based  on 
amounts  incurred  by  the  company's 
chain  divisicm.  It  is  the  E)epartment's 
normal  practice  to  compute  interest  at 
the  highest  entity  level,  in  this  case, 
Izumi  Chain  Manufacturing  Co.,  Ltd.  We 
therefore  revised  Izumi's  interest 
expense  based  on  its  company-wide 
financial  statements  for  the  year  ended 
September  30, 1992,  the  annual  period 
most  closely  related  to  the  POR. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  the 
following  dumping  margins: 
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Manufacturer/exporter 


Hitachi 

Izumi  

Pulton 

Excel 

Ait  Others 


Margin 
(percent) 


M2.68 
0.27 

^0.01 
0.10 

15.92 


^No  sales  during  ttie  period.  Rate  is  from 
the  last  period  in  which  ttiere  were  sales. 

The  IDepartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  fit)m  the 
percentages  stated  above.  Upon 
completion  of  this  administrative 
review,  the  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
for  all  shipments  of  roller  chain,  other 
than  bicycle,  from  Japan,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  will  be  that  establi^ed  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  in 
the  final  determination  covering  the 
most  recent  period  review;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  previous  reviews,  or  the  original 
investigation,  but  its  manufacturer  is 
such  a  firm,  the  cash  deposit  rate  will 
be  the  rate  established  for  the 
manufacturer  in  the  final  results  of  the 
most  recently  completed  review;  and  (4) 
for  any  future  entries  frx>m  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews,  and  who  are  unrelated  to  any 
firms  listed  above,  or  any  previously 
reviewed  firm,  the  cash  deposit  rate  wiU 
be  the  "new  shipper"  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established,  as  discussed 
below. 

On  May  25,  1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (OT  1993),  and  in  Federal- 
Mogul,  822  F.  Supp.  782  (CIT  1993), 
decided  that  once  an  "all  others"  rate  is 
estabUshed  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 


or  as  a  result  of  Utigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  puirposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 
Because  this  proceeding  is  governed  by 
an  antidumping  duty  finding,  and  we 
are  unable  to  ascertain  the  "all  others" 
rate  from  the  Treasury  LTFV 
investigation,  the  "all  others"  rate  for 
the  purposes  of  this  review  would 
normally  be  the  "new  shipper"  rate 
established  in  the  first  notice  of  final 
results  of  administrative  review 
published  by  the  Department  (46  FR 
44488,  September  4, 1981).  However,  a 
"new  shipper"  rate  was  not  established 
in  that  notice.  Therefore,  the  "all 
others"  rate  of  15.92  percent  is  based  on 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established  in  the  final  results 
of  antidumping  finding  administrative 
review  (48  FR  51801,  November  14, 
1983). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubUcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  publication.  Requests  should 
contain:  (1)  the  party's  name,  address 
and  telephone  ..umber;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
September  18, 1995,  and  rebuttal  briefs 
no  later  than  September  20, 1995.  A 
pubUc  hearing,  if  requested,  will  be  held 
on  September  22,  1995,  at  10:00  am  at 
the  U.S.  Department  of  Commerce,  in 
Room  1410, 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC.  Parties  shoidd  confirm  by  telephone 
the  time,  date,  and  place  of  the  hearing 
48  hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 


presentations  will  be  limited  to  issues 
raised  in  the  briefs.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  including  an 
analysis  of  issues  raised  in  any  written 
comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations  (19  CFR  353.22). 

Dated:  August  16, 1995. 

SusaaG.  EaBerman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20930  Filed  8-22-95;  8:45  am) 
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[A-122-4>57] 

Replacement  Parts  for  Self-PropeMed 
Bttuminous  Paving  Equipment  from 
Canada;  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke 
Antidumping  Duty  Finding 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  to 
Revoke  Antidumping  Duty  Finding. 

SUMMARY:  In  response  to  requests  from 
the  Blaw-Knox  Construction  Equipment 
Corporation  (Blaw-Knox),  the  petitioner 
in  this  proceeding,  and  the  Road 
Machinery  Division  of  Ingersoll-Rand 
Company  (IR),  the  only  respondent  in 
the  administrative  reviews  covering  the 
periods  September  1, 1991  through 
August  31.  1992  (1991-92)  and 
September  1,  1992  through  August  31, 
1993  (1992-93),  the  Department  of 
Commerce  (the  IDepartment)  is  initiating 
a  changed  circumstances  antidumping 
duty  administrative  review  and  issuing 
a  notice  of  intent  to  revoke  the 
antidumping  duty  finding.  Blaw-Knox 
has  filed  a  submission  stating  that  it  no 
longer  has  any  interest  in  the 
antidumping  finding.  In  addition,  the 
petitioner  has  consulted  with  interested 
parties  who  are  known  to  them  to  be 
involved  in  the  U.S.  production  of 
replacement  parts,  Barber-Greene  and 
Cedarapids,  and  did  not  find  any 
opposition  to  the  revocation  of  the 
finding.  Blaw-Knox  and  IR  also 
requested  that  this  revocation  be 
refroactive  to  the  begiiuiing  of  the  1991- 
92  administrative  review  period, 
September  1, 1991.  Therefore,  based  on 
the  fact  that  domestic  interested  parties 
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are  no  Icmger  interested  in  the 
antidumping  duty  finding  on  self- 
propelled  bitximinous  paving  equipment 
from  Canada,  we  intend  to  revoke  the 
finding.  The  revocation  will  apply  to  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1, 1991.  We  invite  interested  parties  to 
comment  on  these  preliminary  results 
and  our  intent  to  revoke  the  finriing. 

EFFECTtVE  DATE:  August  23, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Paikhill,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C  20230; 
telephone:  (202)  482-2786. 

SUPPL»ENTARY  INFORMATION: 

Background 

Pursuant  to  section  751(d)  and  782(h) 
of  the  Tariff  Act  of  1930,  as  amended 
(1995)  (the  Act),  the  Department  may 
revoke  an  antidiunping  duty  order  biased 
on  a  review  imder  section  751(b)  of  the 
Act  (i.e.,  a  changed  cirounstances 
review).  Section  751(b)(1)  of  the  Act 
requires  a  changed  circumstances 
administrative  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

On  September  7, 1977,  the 
Department  published  the  antidumping 
finding  on  replacement  parts  for  sell- 
propelled  bitiuninous  paving  equipment 
&t)m  Canada.  On  August  1, 1995,  Blaw- 
Knox  submitted  a  letter  to  the 
Department  stating  that  it  has  no  further 
interest  in  the  antidumping  duty  finding 
on  replacement  parts  for  self-propelled 
bitiuninous  paving  equipment  from 
Canada  and  requested  retroactive 
revocation  for  all  entries  of  subject 
merchandise  made  on  or  after 
September  1, 1991.  September  1, 1991, 
is  the  beginning  of  the  review  p«iod  for 
the  earliest  period  for  which  there  is  no 
completed  administrative  review;  there 
are  pending  reviews  for  the  1991-92 
and  1992-93  review  periods.  The 
request  is  based  on  changed 
circtunstances  in  accordance  with  19 
CFR  353.25(d)(1994).  In  addition.  Blaw- 
Knox  has  consulted  with  the  other 
major  U.S.  producers  of  replacement 
parts,  Barber-Greene  and  Cedarapids, 
and  did  not  find  any  opposition  to  the 
revocation  of  the  finding.  This  changed 
circumstances  administrative  review 
covers  all  producers  and/or  exporters  of 
the  subject  merchandise  and  all 
shipments  of  this  merchandise  to  the 
United  States. 


Scope  of  the  Reviews 

Imports  covered  by  this  changed 
circumstances  review  are  replacement 
parts  for  self-propelled  bituminous 
paving  equipment,  excluding 
attachments  and  parts  for  attachments. 
This  merchandise  is  ciurently 
classifiable  imder  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
4016.93.10,  7315.11.00.  7315.89.50, 
7315.90.00.  8336.50.00.  8479.99.00, 
8481.20.00,  8482.10.10,  8483.90.90, 
8539.29.20,  8544.20.00,  8544.41.00, 
8544.51.80,  8544.60.20,  and  9015.30.40. 
The  HTS  item  niunbers  are  provided  for 
convenience  and  Customs  piuposes. 
The  written  description  remains 
dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  the  Finding 

The  Department's  regulations  at  19 
CFR  353.25(d)(2)  require  the 
Department  to  conduct  a  changed 
circiunstances  administrative  review 
under  section  353.22(f)  based  upon  an 
affirmative  statement  of  no  interest  from 
the  petitioner  in  the  proceeding.  Section 
353.25(d)(l)(i)  further  provides  that  the 
E>epartment  may  revokie  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order  imder  review  is  no  longer 
of  interest  to  interested  parties.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  section  353.22(f)(4) 
of  the  regulations  permit  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 

Therefore,  in  accordance  with 
sections  751(d)  and  782(h)  of  the  Act 
and  19  CFR  353.25(d)  and  353.22(f). 
based  on  an  affirmative  statement  of  no 
interest  in  the  proceeding  by  the 
petitioner  Blaw-Knox.  we  are  initiating 
this  changed  circumstances 
administrative  review.  Further,  based  on 
the  petitioner's  affirmative  statement  of 
no  further  interest  in  these  proceedings, 
not  opposed  by  statements  of  interest  by 
other  domestic  interested  parties,  we 
determine  that  expedited  action  is 
warranted,  and  we  preliminarily 
determine  that  the  finding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada  is  no  longer  of  interest  to 
domestic  interested  parties.  Because  we 
have  concluded  that  expedited  action  is 
warranted,  we  are  combining  the  notice 
of  initiation  and  preliminaiy  results. 

We  are  hereby  notifying  the  public  of 
our  preliminary  determination  to  revoke 
this  antidumping  duty  finding.  If  this 
preliminary  determination  to  revoke 
this  finding  is  made  final,  the  effective 


date  of  the  revocation  will  be  September 
1, 1991,  the  beginning  of  the  currently 
pending  1991-92  administrative  review. 

If  final  revocation  occurs,  we  intend 
to  instruct  ^  U.S.  Customs  Service 
(Customs)  to  liquidate  without  regard  to 
antidiunping  duties  all  entries  of  the 
subject  merdiandise  entered,  or 
withdrawn  fit>m  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  revocation  in  accordance  with  19 
CFR  353.25(d)(5).  We  also  intend  to 
instruct  Customs  to  refund  with  interest 
any  estimated  antidumping  duties 
collected  with  respect  to  entries  made 
on  or  after  September  1, 1991,  in 
accordance  with  section  778  of  the  Act. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
wiU  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  administrative  review. 

Public  Comment 

Interested  parties  may  request  a 
hearing  within  10  days  of  the  date  of 
publication  of  this  notice.  Case  briefs 
and/or  other  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  14  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefe,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  case 
briefs.  Copies  of  case  briefs  and  rebuttal 
briefs  must  be  served  on  interested 
parties  in  accordance  with  section 
353.31(e)  of  the  Department's 
regulations  (1994).  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  353.38(c)(1994),  are  due.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
administrative  review  and  its  decision 
on  revocation  of  this  antidumping  duty 
finding,  as  well  as  the  results  of  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief. 

This  notice  also  serves  as  a 
preliminary  reminder  to  parties  subject 
to  administrative  protective  orders 
(AP*Os)  of  their  responsibility 
concerning  the  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  returnydestruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
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comply  with  the  regulations  and  terms 
of  an  APO  is  a  sanctionable  violation. 

This  notice  of  changed  circumstances 
administrative  review  and  intent  to 
revoke  are  in  accordance  with  sections 
751  (b)(1)  and  (d)  of  the  Act  (19  U.S.C. 
1675  (b)(1)  and  (d)  (1995))  and  19  CFR 
3S3.22(f)  and  353.25(d)  (1994). 

Dated:  August  16. 1995. 
SuHn  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-20928  FUed  8-22-95;  8:45  am] 
MLLMQ  COOE  SSIO-OS-P 


[C-«4»-601] 

Certain  Circular  Welded  Caibon  Steel 
Pipee  and  Tubee  From  Thailand:  Final 
Reeulta  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Intemati(Hial  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  June  8, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipe  and 
tubes  from  Thailand  for  the  period 
January  1, 1993,  through  December  31, 
1993.  We  have  completed  this  review 
and  determine  the  net  subsidy  to  be  0.23 
percent  ad  valorem  for  all  companies 
during  this  review  period.  In  accordance 
with  19  CFR  355.7,  this  rate  is  de 
minimis.  Therefore,  the  Department 
intends  to  instruct  the  Customs  Service 
to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  Thailand 
exported  on  or  after  January  1, 1993  and 
on  or  before  December  31, 1993. 
EFFECTIVE  DATE:  August  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Tre 
Moore,  Stephen  Lebewitz  or  Kelly 
Parkhill,  Office  of  Countervailing 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14lh 
Street  and  Constitution  Avenue,  NW., 
Washington,  IX:  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  8, 1995,  the  Department 
published  in  the  Fedwal  Register  (60 
FR  30284)  tbe  preliminary  results  of  its 
administrative  review  of  the 


countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  review  covers  the  period  January 
1, 1993  through  December  31, 1993,  one 
manufacturer/exporter,  and  the 
following  nine  programs: 

(A)  Export  Packing  Credits 

(B)  Tax  Certificates  for  Exporters 

(C)  Electricity  Discounts  for  Exporters 

(D)  Tax  and  Ehity  Exemptions  Under 
Section  28  of  the  Investment 
Promotion-Act 

(E)  Repurchase  of  Industrial  Bills 

(F)  Export  Processing  Zones 

(G)  International  Trade  Promotion 
Fund/Export  Promotion  Fund 

(H)  Reduced  Business  Taxes  for 
Producers  of  Intermediate  Goods  for 
Export  Industries 

(I)  Additional  Incentives  under  the  IPA 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Sf»pe  of  Review 

The  Department  clarified  the 
Harmonized  Tariff  Schedule  (HTS) 
numbers  that  were  applicable  to  the 
subject  merchandise  (see  Memorandum 
to  Susan  Esserman  from  Susan 
Kuhbach,  dated  March  29, 1994, 
regarding  Change  of  Scope  in 
Administrative  Review  of  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand  which  is  on  file  in 
the  Central  Records  Unit,  Room  B099, 
Main  Commerce  Building).  This 
clarification  was  necessary  because  of 
annual  changes  in  the  HTS.  The  scope 
now  reads: 

Imports  covered  in  this  review  are 
circular  welded  carbon  steel  pipes  and 
tubes  (pipes  and  tubes)  with  an  outside 
diameter  of  0.375  inch  or  more  but  not 
over  16  inches,  of  any  wall  thickness. 
These  products,  commonly  referred  to 
in  the  industry  as  standard  pipe  or 
structural  tubing,  axe  produced  to 
various  ASTM  specifications,  most 
notably  A-120,  A-53  and  A-135. 
During  the  review  period,  this 
merchandise  was  classified  under  item 
numbers  7306.30.10  and  7306.30.50  of 
the  HTS.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments,  and  have  made  no  changes 
to  the  preliminary  results. 

Final  Results  of  Review 

For  the  period  January  1, 1993 
through  December  31,  1993,  we 
determine  the  total  net  subsidy  to  be 
0.23  percent  ad  valorem.  In  accordance 
with  19  CFR  355.7,  any  rate  less  than 
0.5  percent  ad  valorem  is  de  minimis. 

As  a  result  of  this  review,  the 
Department  will  instruct  the  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  Thailand, 
exported  on  or  after  January  1, 1993, 
and  on  or  before  December  31, 1993. 
Further,  as  provided  by  section  751(a)(1) 
of  the  Act,  the  Department  will  instruct 
Customs  to  collect  cash  deposits  of 
estimated  countervailing  duties  at  a  rate 
of  zero  percent  of  the  f.o.b.  invoice  price 
on  all  shipments  of  the  subject 
merchandise  from  Thailand  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  These 
instructions  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.43(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  15 
CFR  355.22. 

Dated:  August  16, 1995. 
Susan  G.  Esaennan, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20933  Filed  8-22-95;  8:45  am] 
WLUNQ  CODE  3610-OS-P 


Nonti  American  Free  Trade  Agreement, 
Article  1904,  Binatlonal  Panel  Reviewe: 
Notice  of  Completion  of  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 


43774 Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Notices 


ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  a^mation 
antidumping  duty  detennination  made 
by  the  U.S.  International  Trade 
Administration,  in  an  affirmative 
antidumping  duty  determination 
respecting  Certain  Corrosion-ReaiBtant 
Carbon  Steel  Flat  Products  from  Canada, 
Secretariat  File  No.  USA-93-1 904-03 
and  Certain  Cut-To-Length  Carbon  Steel 
Plate  from  Canada,  Secretariat  File  No. 
USA-93-1904-04. 

SUMMARY:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  July  7, 199S, 
affirming  the  final  redetermination 
described  above  was  completed  on 
August  18, 1995. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  On  July  7. 
1995.  the  Binational  Panel  issued  an 
order  which  affirmed  the  final 
affirmative  duty  redetermination  of  the 
United  States  International  Trade 
Administration  ("ITA")  concerning 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada  and 
Certain  Cut-to-Length  Steel  Plate  from 
Canada.  The  Secretariat  was  instructed 
to  issue  a  Notice  of  Completion  of  Panel 
Review  on  the  31st  day  following  the 
issuance  of  the  Notice  of  Final  Panel 
Action,  if  no  Request  for  an 
&{traordinary  Challenge  was  filed.  No 
such  request  was  filed.  Therefore,  on  the 
basis  of  the  Panel  Order  and  Rule  80  of 
the  Article  1904  Panel  Rules,  the  Panel 
Review  was  completed  and  the  panelists 
discharged  from  their  duties  effective 
August  18, 1995. 

Dated  August  18, 1995. 
lauM  K.  HallMfai.. 

United  States  Secretary,  NAFTA  Seeretariat. 
(PR  Doc  95-20921  Filed  8-22-95;  8:45  am] 
MLLMQ  OOOC  SSIO-QT-M 


DEPARTMENTOF  DEFENSE 

Offic*  of  the  Secretary 

Privacy  Act  of  1974;  Notice  to  Add 
Record  Syatsms-^ 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DOD. 

ACTION:  Notice  to  add  reovd  systems. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  two  systems  of 
records  notices  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 


DATES:  The  additions  will  be  efiective 
on  Septembo-  22. 1995,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Chief, 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Records  Management 
Division,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  fitmi  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  August  4, 1995,  to  the 
Committee  on.  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
hidividuals,'  dated  July  25. 1994  (59  FR 
37906,  July  25. 1994). 

Dated:  August  16, 1995. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofD^nse. 

DHA  06 
SYSTBIIMME 

Persian  Gulf  Veterans  Illnesses  Files. 

SYSTBt  location: 

De{)artment  of  Defense  Persian  Gulf 
Veterans  Illnesses  Investigative  Team, 
5205  Leesburg  Pike.  Falk  Church,  VA 
22041-3881;  and  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 

CATEQOMES  OF  MOMOUAL&COVERED  BY  THE 
SYSTBI: 

Individuals  who  sOTved  in  Operation 
Desert  Storm  and/or  Operation  Desert 
Shield  who  feel  they  may  have  been 
exposed  to  biological,  chemical,  disease, 
or  environmental  agents.  Those 
individuals  may  contact  the  Persian 
Gulf  Veterans  Illnesses  Investigative 
Team  by  dialing  1-800-472-6719  to 
report  experiences  of  unusual  illness  or 


health  conditions  folloMong  service 
during  the  Persian  Gulf  ccmflict. 

CATEOOWES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  individual's  name. 
Social  Security  Number  ot  service 
number,  last  known  or  current  address, 
occupational  information,  date  and 
extent  of  involvement  in  Persian  Gulf 
military  operations,  perceived  exposure 
information,  medical  treatment 
information,  medical  history  of  subject, 
and  other  documentation  of  reports  of 
possible  expostire  to  biological, 
chemical,  disease,  or  environmental 
agents. 

The  system  contains  information  frt>m 
unit  and  historical  records  and 
information  provided  to  the  Department 
of  Defense  by  indfviduals  with  first- 
hand knowledge  of  reports  of  possible 
biological,  x:hemical,  disease,  or 
environmental  incidents. 

Information  from  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possiblyrelated  to  service 
in  the  Persian  Gulf  is  also  included. 
Records  include  those  docimients,  files, 
and  other  matter  in  the  medical., 
operational,  and  intelligence 
communities  that  could  relate  to 
possible  causes  of  Persian  Gulf  War 
Veterans  illnesses. 

Records  of  diagnostic  and  treatment 
methods  pirrsued  on  subjects  following 
reports  of  possible  inddentaLexposiue 
are  also  included  in  this  system. 

AUTHOMTY  FOR  MAMTBIANCE  OP  THE  8Y8TBI: 

10  U.S.C.  131, 10  U.S.C.  136,  and  E.O. 
9397. 

PURP06C(S): 

Records  are  collected  and  assembled 
to  permit  investigative  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  disease,  or 
environmental  agents  incident  to  service 
in  the  Persian  Gulf  War  and  to  conduct 
scientific  or  related  studies  or  medical 
follow-up  programs. 

ROUTME  USESOF  RECORDS  MAMTAMEB  M  THE 
SYSTEM,  MCLUDMQ  CATEQORSS  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
I>oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Afiiairs 
and  the  Social  Security  Administration 
for  appropriate  consideration  of 
individual  claims  for  benefits  for  which 
that  agency  is  responsible. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
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systems  of  records  notices  apply  to  this 
system. 

POLKIES  AND  PRACTICES  FOR  STORING,      ^ 
RETRKVMO,  ACCESSMQ,  RETAMMG,  AND 
DSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders;  electronic  records  are  stored  on 
magnetic  media;  microfilm/microfiche 
are  maintained  in  appropriate  storage 
containers. 

RETRIEVABajTY: 

Records  are  retrieved  by  case  number, 
name.  Social  Seciuity  Number  or 
service  number.  ■ 

SAFEGUARDS: 

Access  to  areas  where  records 
maintained  is  limited  to  authorized 
personnel.  Areas  are  protected  by  access 
control  devices  during  working  hours 
and  intrusion  alarm  devices  during  non- 
duty  hours. 

RETBinON  AND  DISPOSAL: 

Files  will  be  retained  permanently. 
They  will  be  maintained  in  the  custody 
of  the  Persian  Gulf  Veterans  Illnesses 
Investigative  Team  under  the  oversight 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs)  until  completion  of  the 
Team's  investigative  mission.  Upon 
disbanding  of  the  Team,  custody  of  the 
records  will  be  transferred  to  OASD(HA) 
where  they  will  be  held  for  five  years, 
and  then  transferred  to  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Secretary  of  Defense  (Health 
Affairs),  1200  Defense  Pentagon, 
Washington,  DC  20301-1200. 

NOmCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Persian  Gulf  War  Veterans  Illnesses 
Investigative  Team,  Suite  810, 5205 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3881 ,  or  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 

RKORD  ACCESS  procedure: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Persian 
Gulf  War  Veterans  Illnesses 
Investigative  Team,  Suite  810,  5205 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3881,  or  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 


CONTESTMQ  records  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  61;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  fmva  the  individuals 
themselves,  witnesses  to  a  possible 
agent  event,  health  care  providers  who 
have  evaluated  patients  with  illnesses 
possibly  related  to  service  in  the  Persian 
Gulf,  as  well  as  extracts  from  historical 
records  to  include:  personnel  files  and 
lists,  unit  histories,  medical  records, 
and  related  sources. 

EXEMPTIONS  CLAttB)  FOR  THE  SYSTEM: 

None. 
DHA  06 
SYSTBI  NAME: 

USTF  Managed  Care  System. 

SYSTEM  LOCATION: 

Primary  location:  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  Deputy  Assistant  Secretary  of 
Defense  (Health  Services  Financing), 
Director  Uniformed  Services  Treatment 
Facility  Program  Office,  1200  Defense 
Pentagon,  Room  1B657,  Washington,  DC 
20301-1200. 

Secondary  locations:  Directorate  of 
Information  Management,  Bmlding 
1422,  Ft.  Detrick,  MD  21702-5012. 

Vector  Research,  Incorporated,  901 
South  Highland  Street,  Arlington,  VA 
22204-2419. 

USTF  Management  Office  Sites: 

Martin's  Point  Healthcare  Center,  331 
Veranda  Street,  Portland.  ME  04103- 
5040. 

Brighton  Marine  Health  Center.  77 
Warren  Street,  Boston,  MA  02135-9862. 

Bayley  Seton  Hospital,  Bay  Street  and 
Vanderbilt  Avenue,  Staten  Island,  NY 
10304-3850. 

Johns  Hopkins  Medical  Services 
Corporation,  3100  Wyman  Park  Drive, 
Baltimore,  MD  21211-2803. 

Lutheran  Medical  Center,  2609 
Franklin  Boulevard,  Cleveland.  OH 
44113-2992. 

Sisters  of  Charity  of  the  Incarnate 
Word,  2600  North  Loop  West,  Houston, 
TX  77092-8914. 

Pacific  Medical  Center,  1200  12th 
Avenue  South.  Seattle,  WA  98144-2790. 

CATEQORKS  OF  MDMDUAL8  COVERED  BY  THE 
SYSTBI: 

Individuals  eligible  to  participate  in, 
and  who  have  elected  to  enroll  in  the 
Uniformed  Services  Treatment  FadUty 


(USTF)  segment  of  the  Department  of 
Defense  MiUtary  Health  Services 
System. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Eiuollment  Records:  Electronic  files 
containing  beneficiary  ID,  date  of  birth, 
gender,  sponsor  status  (active  duty  or 
retired),  relationship  to  sponsor, 
sponsor  pay  grade,  state/country,  zip 
code,  and  program  enrollment 
information  (i.e.,  date  of  enrollment, 
expiration  of  enrollment,  program 
enrolled  in,  etc.) 

Management  Clinical  Data  Records: 
Electronic  files  containing  USTF 
identifier,  beneficiary  ID,  other 
demographics  (i.e.,  county,  state,  zip 
code,  coverage  area  for  USTF), 
healthcare  services,  healthcare  provider, 
and  financial  information  (e.g., 
Diagnosis-Related  Groups  and 
uniformed  service  beneficiaries  cost 
share.) 

Medicare  Claims  Records:  Electronic 
files  containing  claim  identifiers, 
beneficiary  ID,  coimty,  state,  zip  code, 
healthcare  services,  healthcare  provider, 
and  cost  of  healthcare  and  procedure 
retained  for  two  years  for  analysis  of 
cost  trends. 

AUTHORITY  FOR  KMNTBMNCE  OF  THE  SYSTEM: 
10  U.S.C.  1102  and  E.O.  9397. 

PURPOSE(S): 

The  system  is  used  to  administer  the 
USTF  segment  of  the  DoD  Managed 
Medical  Care  System.  It  identifies 
eligible  beneficiaries  enrolled  in  USTF 
managed  care  programs  and  records 
healthcare  services  provided  and 
payments  made  on  behalf  of  eligible 
uniformed  services  health  beneficiaries. 
Additional  management  functions 
enable  DoD  Healthcare  Officials  to  use 
information  in  the  system  at  individual 
and  aggregate  levels  to  monitor  quantity 
and  type  of  healthcare  provided  and  to 
analyze  and  study  the  cost  effectiveness 
of  the  USTF  Managed  Care  System. 

ROUTME  USES  OF  RECORDS  MAMTARCB  M  THE 
SYSTEM,  MCLOOMQ  CATEOONCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  disclosures  noted  above 
and  those  generally  permitted  under  5 
U.S.C.  552a(b)  of  the  Privacy  Act,  these 
records  or  information  contained 
therein  may  specifically  be  disclosed 
outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(bK3)  as 
follows: 

To  Health  Care  Finance  Agency,  to 
detect  duplicate  or  overlapping 
payments  made  by  Medicare. 

To  National  Oceanic  Service.  United 
States  Public  Health  Service,  and 
National  Oceanic  and  Atmospheric 
Administration  to  track  services 
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provided  to  their  iiniformed  service 
personnel  and  beneficiaries. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  also  apply  to 
this  system. 

POUCCS  AND  PRACTICES  FOR  STOfONQ. 
RETWiVMQ,  ACCCSSMQ,  AND  HSKMSIQ  OF 
RECOMW  M  THE  SVSIbM: 

STOfUQE: 

Computer  files  are  stored  on  magnetic 
tape  and  disk. 

REmEVASaJTY: 

Individual  records  are  retrieved  by 
patient  or  sponsor's  surname,  Social 
Security  Number,  classification  of 
medical  diagnosis,  procedure  code, 
enrollment  date  or  code,  age,  location, 
or  other  data  field. 

SAfEQUAROS: 

Records  are  maintained  in  a 
controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  this  area 
is  restricted  to  personnel  with  a  vaHd 
requirement  and  authorization  to  enter. 
Physical  entry  is  restricted  by  the  use  of 
a  cipher  lock  on  the  tmly  entrance  to  the 
computer  room.  Personal  data 
maintained  at  the  back-up  site  is  stored 
in  a  locked  room. 

Access  to  USTF  personal  data  records 
is  restricted  to  those  individuals  who 
require  the  records  in  the  performance 
of  official  duties  and  to  those  records 
that  are  the  subject  of  official  duties. 
Access  is  restricted  by  passwords  that 
are  changed  periodically. 

RETBinON  AND  OMMMAL: 

Maintained  for  as  long  as  beneficiary 
is  enrolled  in  USTF  Military  Health 
Services  System.  Upon  death  or 
disenrollment  from  system,  records  are 
mariiLed  for  inactive  file  and  kept  an 
additional  five  years.  Storage  media 
containing  data  with  personal 
identifiers  will  be  erased  (degaussed) 
after  the  five  year  inactive  record 
retention. 

SYSTBi  IIANAQER(S)  AND  ADDRESS: 

Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Deputy 
Assistant  Secretary  of  Defense  (Health 
Services  Financing),  Director, 
Uniformed  Services  Treatment  Facility 
Program  Office,  1200  Defense  Pentagon, 
Room  1B657,  Washington,  DC  20301- 
1200. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Healthcare  Management  Directorate, 
Defense  Medical  Systems  Support 


Center,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs),  Six  Skyline 
Place,  Suite  508,  5109  Leesburg  Pike, 
Falls  Church,  VA  22041-3201. 

The  request  should  contain  the  full 
names  of  the  patient  and  sponsor, 
sponsor's  Social  Security  Number, 
patient's  date  of  birth,  Defense 
Enrollment/EUgibility  Reporting  System 
dependent  suffix,  gender,  treatment 
facility(ies),  and  csdendar  year(s)  of 
interest. 

RECORD  ACCESS  PROCEDURES: 

Written  requests  from  an  individual 
wishing  to  obtain  a  copy  of  his  or  her 
records  should  be  addressed  to 
Healthcare  Management  Directorate, 
I>efense  Medical  Systems  Support 
Center,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs),  Six  Skyline 
Place,  Suite  508,  5109  Leesburg  Pike, 
Falls  Church,  VA  22041-3201. 

The  request  should  contain  the  full 
names  of  the  patient  and  sponsor, 
sponsor's  Social  Seciirity  Number, 
patient's  date  of  birth,  Diefense 
Enrollment/EUgibiUty  Reporting  System 
dependent  suffix,  gender,  treatment 
facility  (ies),  and  csJendar  year(s)  of 
interest. 

CONmTMQ  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

Uniformed  Services  Treatment 
Facility  enrollment  records;  medical/ 
hospital  information  systems,  and/or 
billing  systems;  eligibility  information 
from  the  Defense  Enrollment/Eligibility 
Reporting  System;  claim  information 
from  Health  Care  Financing  Agency; 
beneficiary  information  from  National 
Oceanic  and  Atmospheric 
Administration,  National  Oceanic 
Service,  and  U.S.  Public  Health  Service. 

EXBVnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  95-20892  Filed  S-22-95;  8:45  am] 
BmiQ  CODE  acoo  04  r 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Joint  Advisory  (JAC)  on 
Nuclear  Weapons  Surety  will  conduct  a 
closed  Executive  Session  on  September 
27, 1995,  at  Lawrence  Livermore 
National  Laboratory,  Livermore, 
California. 


The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Secretary  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 
matters.  At  this  meeting,  the  Joint 
Advisory  Committee  will  discuss 
classified  material  on  Science  Based 
Stockpile  Stewardship  alternatives  to 
nuclear  testing  and  future  JAC  projects. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended.  Title  5,  U.S.C.  App.  D. 
(1988)),  this  meeting  concerns  matters, 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  section 
552b(c)(l)  and  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  August  17, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 
(FR  Doc.  95-20895  Filed  8-22-95;  8:45  am] 
■aaJNOCOOE  5000  0<  M 


Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Operations  & 
Management 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Depot  Maintenance 
Operations  &  Management  will  meet  in 
open  session  on  August  30, 1995  at  the 
Pentagon,  Room  1E801,  Arlington, 
Virginia. 

llie  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Wimpy 
Pybus  at  (703)  614-0862. 

Dated:  August  17, 1995. 
Patrida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-20894  Filed  8-22-95;  8:45  am] 
SOJJMO  C006  6000  0<  M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  September  5, 1995; 
September  12, 1995;  September  19, 
1995;  and  September  26, 1995,  at  10 
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a.m.  in  Room  A105,  The  Nash  Building, 
1400  Key  Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  August  17, 1995. 
L.M.B]mum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-20896  Filed  8-22-95;  8:45  am] 

BlUJNQCOOe  5000-04-M 


Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Meflittiers 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Secretariat 

Maj.  Gen  Charles  D.  Link 

Dr.  Robert  D.  Wolff 

Mr.  John  T.  Manclark 

Mr.  William  C.  James 

Dr.  William  O.  Berry 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-20923  Filed  8-22-95;  8:45  am] 

BILUNQ  COOE  3910-01-M 


Department  of  the  Army 

Small  Businesses  Sought  to  Perform 
Transportation  Services 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  MTMC  is  engaged  in  re- 
engineering  the  existing  DOD  Personal 
Property  Program  and  searching  for 
small  business  source  to  provide 


transportation  services.  The  Standard 

Industrial  Gassification  codes  which 

may  apply  are  4213  or  4731.  To  be 

considered  a  small  business  under  these 

codes,  annual  receipts  must  be  less  than 

$18.5  million.  Transportation  services 

will  be  provided  by  channel  (a  single 

AOR  to  a  single  rate  area).  To  obtain 

instructions  on  responding  to  this 

notice,  contact  the  Acquisition  Policy 

Division  (MTAQ-P).  hiterested  sources 

must  respond  in  writing.  This  is  not 

intended  to  be  a  pre-solicitation  notice. 

Any  solicitation  shall  be  advertised  at  a 

later  date. 

DATES:  Responses  must  be  received  by 

20  September  1995. 

ADDRESS:  Mail  comments  to 

Headquarters,  Military  Traffic 

Management  Command,  ATTN:  MTAQ- 

P,  5611  Columbia  Pike,  Falls  Church, 

VA  22041-5050. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Wendy  Despres,  MTAQ-P,  (703)681- 

6054. 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-20827  Filed  8-22-95;  8:45  am] 

BH.UNO  COOE  3710-00-M 


Defense  Information  Systems  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records. 

AGENCY:  Defense  Information  Systems 

Agency,  DOD. 

ACTION:  Notice  to  amend  systems  of 

records. 

summary:  The  Defense  Information 
Systems  Agency  is  amending  two 
systems  of  records  notices  in  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C  552a), 
as  amended. 

DATES:  This  proposed  actions  will  be 
effective  without  further  notice  on 
September  22, 1995,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Manager,  Code 
BIAR,  Defense  Information  Systems 
Agency,  701  South  Courthouse  Road, 
Arlington.  VA  22204-2199. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  van  der  Does  at  (703)  607-4460. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Information  Systems  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 


below  followed  by  the  entire  notice,  as 
amended.  The  proposed  amendments 
are  not  within  the  purview  of  subsection 
(r)  of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
Dated:  August  11, 1995. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

K240.01 
SYSTEM  NAME: 

Personnel  Secxirity  Investigative 
Dossier  File  (PSIDF)  (February  22, 1993, 
58  FB  10588). 

CHANQES: 


EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  'None'. 

K240.01 
SYSTEM  NAME: 

Personnel  Security  Investigative 
Dossier  File  (PSIDF). 

SYSTEM  location: 

Security  Branch,  Arlington  Service 
Center,  Code  BLS,  Center  for  Agency 
Services,  Defense  Information  Systems 
Agency,  701  South  Courthouse  Road, 
Arlington,  VA  22204-2199. 

categories  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

This  file  includes  individual 
personnel  security  investigative  dossiers 
on:  U.S.  military  personnel  who  have 
been  selected  for  assignment  to,  are 
now,  or  have  been  assigned  to  the  DISA; 
U.S.  Government  civilian  personnel 
who  are  being  processed  for 
employment,  are  now  or  have  been 
employed  by  the  DISA;  U.S.  military  or 
civilian  personnel  who  are  being 
processed  for,  or  have  been  granted, 
access  to  sensitive  compartmented 
information  (SQ)  by  the  DISA  at  the 
request  of  their  parent  organization; 
industrial  employees  who  are 
performing,  expect  to  perform,  or  have 
performed  duties  under  DISA  SCI 
cognizance  as  a  result  of  a  U.S. 
Government  contract;  or  persoimel  who 
are  or  have  been,  affiliated  with  the 
DISA. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

File  contains  individual  personnel 
security  investigative  dossiers. 
Individual  dossiers  may  contain 
submissions  by  the  individual  such  as 
Statement  of  Personal  History/personnel 
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security  questionnaire,  appropriate 
release  statements  and  related  personal 
documentation,  i.e.,  educational 
diplomas,  marriage  and  divorce  records, 
etc.;  information  obtained  as  a  result  of 
a  National  Agency  Check,  investigative 
action  and/or  volimteer  sources. 
Information  may  consist  of  acqmsitions 
from  listed  or  developed  character 
references,  co-workers,  supervisors, 
present  and  past  employers,  financial  or 
trade  institutions,  credit  bureaus, 
personnel  of  the  legal,  medical, 
educational  at  religious  professions, 
educational  institutions,  present  and 
former  neighbors,  courts,  U.S.  federal, 
state  or  lo^  agencies  and  departments; 
foreign  law  agencies,  private 
investigative  sources,  active  and  retired 
U.S.  military  or  civilian  personnel 
records,  interview  of  the  individual,  his 
spouse,  relatives  or  associates, 
fingerprint  identification  check.  This 
information  normally  covers  the  period 
of  the  individual's  life  for  a  fifteen  year 
period  immediately  preceding  the 
investigation  or  from  the  date  of  his 
eighteenth  birthday.  However,  if 
derogatory  information  is  developed  or 
if  the  individual  has  a  long  tenure  of 
U.S.  Government  service,  the  file  may  " 
cover  a  greater  period  of  time; 
information  on  the  individual's  spouse, 
relatives  or  associates;  correspondence 
between  the  individual  and  DISA  or 
other  U.S.  Govenunent  activity  or 
correspondence  related  to  the 
individxial  between  his  employer, 
organization  of  assignment  and  DISA 
(Code  BZS)  or  other  U.S.  Government 
activity;  correspondence  related  to 
National  Agency  Checks,  investigations, 
evaluations,  clearance  or  special 
accesses  for  the  individual;  certificates 
of  clearance,  security  determination  or 
special  access  authorizations  and 
terminations  thereof;  content, 
adjudicative  and  clearance  action 
sheets;  certificates  of  release  or  review 
of  personnel  security  investigative 
dossiers;  results  of  review  of  personnel 
and/or  medical  files;  photographic 
likeness  with  identifying  data  such  as 
name. 

AUTHOMTY  FOR  MAMTENANCE  OF  TTW  SYSTEM: 

E.0. 10450,  as  amended;  E.0. 10865. 

PUftP0SE(8): 

Infcxmation  is  collected  and  used  for 
the  purposes  of  determining  the 
suitability,  eligibility  or  qualification  of 
personnel  previously  defined  for 
assignment,  employment  or 
qualification  for  access  to  various  levels 
of  U.S.  Government  classified  and 
sensitive  compartmented  information 
and  to  certify  clearances  and  accesses  as 
required. 


Counterintelligence  and  Security 
Division  (DIA):  The  personnel  seciuity 
investigative  dossier  for  each  individual 
previovuly  defined  who  has.  or  had,  a 
valid  requirement  for  access  to 
compartmented  intelligence  information 
is  reviewed  to  determine,  for  the 
responsible  United  States  Intelligence 
Board  Member,  the  individual's 
eligibility  for  such  access. 

Also  released  to  law  enforcement  and 
investigatory  authorities  of  the  U.S. 
Government  for  conduct  of  official 
investigations. 

ROUTME  USES  OF  RECORDS  MAMTA1NE0  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

Any  component  or  official  of  the  U.S. 
Government  having  established  a  need- 
to-know:  Used  as  a  basis  for  gaining 
access  to  classified  information  upon 
reassignment  employment,  etc. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DISA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

poucies  and  practices  for  stormq, 
retrevmq,  accesssm,  retammq,  and 
dtsposmaof  records  si  the  system: 

storage: 

Paper  records,  microfiche,  in  file 
folders;  ADP  cards  or  magnetic  tapes. 

RETRCVABftlTY: 

Information  is  retrieved  by  the 
individual's  name. 

SAFEGUARDS: 

Building  employs  security  guards. 
Records  are  maintained  in  areas 
accessible  only  by  authorized  personnel 
that  are  properly  cleared  and  trained. 
Records,  during  non-duty  hours,  are 
additionally  protected  by  storage  in 
locked  electrical  filing  cabinets. 

RETENTION  AND  DISPOSAL: 

Individual  records  are  maintained 
from  the  date  of  initial  nomination  for 
assignment,  employment  or  affiliation 
with  the  DISA  imtil  at  least  one  year  but 
not  more  than  two  years,  following  his 
departure.  Individual  records  which 
contain  information  upon  which  an 
adverse  determination  was  based  are 
maintained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Division,  Code  240, 
Headquarters,  Defense  Information 
Systems  Agency. 


Decentralized  Segment  -  Chief, 
Security  Branch,  Defense 
Communications  Engineering  Center, 
Code  R121, 1860  Wiehle  Avenue, 
Reston,  VA  22090. 

NOrnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Security  Branch,  Code  BZS, 
Headquarters,  Defense  Information 
Systems  Agency. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Sec\irity  Division. 
Code  BLS,  Headquarters,  Defense 
Information  Systems  Agency. 

CONTESTMG  RECORD  PROCEDURES: 

DISA's  rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DISA  Instruction  210-225- 
2;  32  CFR  part  316;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  placed  into  the  system 
by  the  system  manager  after  an 
individual  has  been  nominated  for 
assignment,  employment  or  affiliation 
with  the  DISA  as  previously  defined. 
Information  may  be  obtained  from  the 
individual's  submissions,  listed  or 
developed  character  references,  co- 
workers, supervisors,  present  and  past 
employers,  financial  or  trade 
institutions,  credit  bureaus,  personnel  of 
the  legal,  medical,  educational  or 
religious  professions,  educational 
institutions,  present  and  former 
neighbors,  courts,  U.S.  federal,  state  or 
local  law  agencies/departments,  active 
and  retired  U.S.  military  or  civilian 
personnel  records,  interview  of  the 
individual,  his  spouse,  relatives  or 
associates,  any  component  of  the  U.S. 
Government  having  an  identifiable 
record  on  the  individual  or  volunteer 
sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
K890.01 
SYSTEM  NAME: 

Freedom  of  Information  Act  File 
(FOIA)  [February  22.  1993,  58  FR 
10608). 

CHANGES: 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

Delete  entry  and  replace  with  'None*. 
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K8M.01 
SYSTEM  NAME: 

Freedom  of  Information  Act  File 
(FOIA)  (February  22. 1993.  58  FR 
10608). 

SVSTBI  LOCATION: 

Office  of  the  Chief  of  Staff,  Code  AD. 
Headquarters,  Defense  Information 
Systems  Agency,  701  South  Courthouse 
Road,  Arlin^on,  VA  22204-2199. 

Decentrahzed  -  DISA  Field  Activities 
World-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  DISA's 
compilation  of  systems  of  records 
notices. 

CATEOORKS  OF  MDIVBUALS  COVERED  BY  THE 
SYSIfaM: 

Persons  who  request  information 
under  FOIA. 

CATEGORIES  OF  RECORDS  M  THE  system: 

Consists  of  (1)  Policy  File  which 
contains  DOD  Directive  5400.7. 
Availability  to  the  Public  of  DOD 
Information,  February  14. 1975;  DISA 
Instruction  210-225-1,  Availability  to 
the  Public  of  DISA  Information  March 
31, 1975;  USAF  Regulation  12-30, 
Disclosure  of  Air  Force  Records  to  the 
Public,  February  19. 1975;  Department 
of  Health.  Education  and  Welfare, 
Public  Information,  contained  in 
Federal  Register  Vol  39,  Number  248, 
Part  n.  December  24. 1974;  Conunanders 
Digest.  Vol  17.  Number  8.  Freedom  of 
Information  Actions,  February  18, 1975; 
DOD  Directive  5400.9,  Publication  of 
Proposed  and  Adopted  Regiilations 
Affecting  the  Public,  December  23, 
1974;  and  DISA  Messages  to  Field 
Activities  implementing  the  FOIA.  (2) 
Log  File  which  consists  of  a  record  of 
aU  written  requests  for  information 
under  the  FOIA  which  have  been 
processed  within  DISA  since  January  1, 
1975.  (3)  Correspondence  received  in 
DISA  relating  to  FOIA,  including  replies 
thereto. 

AUTHORTTY  FOR  MAMTB4ANCE  OF  THE  SYSTEM: 

5  U.S.C.  552,  as  amended  by  Pub.  L. 
93-502.  Freedom  of  Information  Act; 
DOD  Directive  5400.7,  February  14, 
1975,  Availability  to  the  Public  of  DOD 
Information. 

PURP06E(S): 

For  making  available  to  the  public  the 
maximum  amoimt  of  information 
concerning  the  operations  and  activities 
of  DISA.  DISA  Management  -  to  receive, 
process,  and  respond  to  requests  for 
information  under  FOIA.  Director,  DISA 
-  to  review  and  deny  requests  for 
information  under  provisions  of  FOIA 
and  to  forward  applicable 
correspondence  to  DOD  when  the  denial 
may  be  contested  or  appealed. 


DOD  and  Department  of  Justice  -  for 
review  and  in  event  of  judicial  action. 

ROUTWE  USES  OF  RECORDS  MAINTAMED  M  THE 
SYSTEM,  MCLUDSM  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  sA  forth  at 
the  beginning  of  the  DISA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETREVMG,  ACCESSWQ,  RET  ANNO,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  paper  records  in  file  folders. 

retrevabhjty: 

Retrieved  by  the  control  number  and 
the  name  of  the  individual  who 
requested  the  information. 

SAFEGUARDS: 

Records  are  stored  in  a  locked  safe. 
Records  pertaining  to  policy  are 
permanent.  Correspondence  maintained 
for  two  years,  then  destroyed.  Records 
are  maintained  in  areas  accessible  only 
to  authorized  personnel.  ^ 

RETBfTION  AND  DttPOSAL: 

All  records  (except  the  Authorities 
which  are  permanent)  are  retained  by 
Code  104,  Headquarters,  DISA,  for  two 
years.  Logs  are  kept  imtil  reference  need 
expires. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Qvilian  Assistant  to  the  Chief  of  Staff, 
Headquarters,  Defense  Information 
Systems  Agency,  Code  104,  701  South 
Courthouse  Road,  Arlington,  VA  22204- 
2199. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Information  Systems  Agency 
Headquarters  or  Defense  Information 
Systems  Agency  Field  Activities  in  the 
Washington  Metropolitan  area  should 
be  addressed  to  the  Qvilian  Assistant  to 
the  Chief  of  Staff,  Code  104, 
Headquarters,  Defense  Information 
Systems  Agency,  701  South  Courthouse 
Road,  Arlington,  VA  22204-2199. 

Requests  from  individuals  relating  to 
information  from  DISA  Field  Activities 
outside  the  Washington  Metropolitan 
area  should  be  addressed  to  the 
Commanders  of  those  activities. 


Individual  must  provide  his  full  name, 
a  detailed  description  of  the  record 
desired.  For  personal  visits,  the 
individual  must  present  proof  of 
identity  to  include  full  name  and  e  full 
name  and  Social  Seciuity  Number  as 
well  as  positive  identification,  i.e.,  such 
as  driver's  license,  etc.,  and  fully 
identify  record  desired. 

RCCORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Qvilian  Assistant  to  the 
Chief  of  Staff,  Headquarters,  Defense 
Information  Systems  Agency,  Code  104. 
701  South  Courthouse  Road,  Arlington, 
VA  22204-2199. 


CONTESTING  RECORD  PROCEDURES: 

DISA's  rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
pubhshed  in  DISA  Instruction  210-225- 
2;  32  CFR  part  316;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOUI^  CATEGORIES: 

From  individuals  concerned. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  95-20893  Filed  S-22-95;  8:45  am| 

BILUNQ  COOe  8000-04-F 


DEPARTMENT  OF  ENERGY 

Notice  Of  Intent  To  Prepare 
Supplewentel  Environmental  Impact 
Statement  Waste  Isolation  Pilot  Plant, 
Disposal  Phc 


AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 

SUMMARY:  The  Department  announces 
its  intent  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS 
n)  for  the  proposed  continued  phased 
development  of  the  Waste  Isolation  Pilot 
Plant  (WIPP)  for  disposal  of  transiuanic 
(TRU)  waste.  The  Department  will 
prepare  the  SEIS  II  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  in  accordance  with  the 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  and  the 
Department's  implementing  procedures, 
and  to  conduct  public  scoping  meetings. 
The  Department  has  been  proceeding 
with  the  phased  development  of  WIPP 
to  meet  its  statutory  responsibility  to 
demonstrate  the  safe  disposal  of  TRU 
waste  resulting  from  United  States 
defense  activities. 
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After  preparing  an  EIS  in  1980,  the  to  conduct  tests  using  radioactive  future  phases  of  WIPP,  including  the 

Department  decided  in  its  1981  Record  wastes  in  above-groimd  laboratories  disposal,  closure,  and  post-closure 

of  Decision  to  begin  phased  rather  than  imdeiground  at  WIPP.  Some  phases. 

development  of  a  research  and  experiments  to  further  examine  the  DATES:  The  Department  invites  all 

development  facihty  to  demonstrate  the  hydrologic,  geologic  and  phyacal  interested  parties  to  submit  comments 

safe  disposal  of  TRU  wastes  in  salt  by  characteristics  of  the  repository  or  suggestions  concerning  the  scope  of 

constructing  WIPP  near  Carlsbad,  New  continue  to  be  conducted  underground  the  issues  to  be  addressed,  alternatives 

Mexico.  The  Department  prepared  its  at  WIPP.  to  be  analyzed,  and  the  environmental 

first  Supplemental  EIS  in  1990  to  in  the  Record  of  Decision  for  the  1990  impacts  to  be  assessed  in  the  SEIS  n 

analyze  changes  in  environmental  Supplemental  EIS,  the  Department  during  a  comment  period  ending 

impacts  resulting  from  significant  new  stated  that  it  would  prepare  the  SEIS  D  September  30, 1995.  All  comments  vnll 

information  and  changed  circiunstances  before  deciding  whether  to  proceed  with  be  considered  in  prepiuation  of  the  SEIS 

since  the  1980  EIS.  In  a  1990  Record  of  the  WIPP  disposal  phase.  The  II.  Written  comments  must  be 

Decision,  the  Department  decided  to  Department  proposes  to  continue  postmarked  by  September  30, 1995  to 

continue  with  phased  development  of  phased  development  of  WIPP  to  begin  assure  consideration.  Comments 

WIPP  by  conducting  test  phase  activities  waste  disposal  in  1998.  The  Department  postmarked  after  that  date  will  be 

to  demonstrate  WIPP's  compliance  with  is  aware  that  a  bill,  H.R.  1663,  has  been  considered  to  the  extent  practicable, 

applicable  disposal  regiUations.  Test  introduced  in  Congress  that,  if  enacted.         The  public  is  also  invited  to  attend 

phase  activities  were  to  have  included  could  accelerate  this  plaimed  schedule,  scoping  meetings  where  comments  will 

tests  with  TRU  waste  in  the  excavated  The  Department  intends  to  prepare  the  be  received  on  the  SEIS  H.  Public 

undergroimd  area  of  WIPP.  In  October  SEIS  D  to  further  examine  the  scoping  meetings  will  be  held  on  the 

1993,  however,  the  Department  decided  environmental  impacts  of  the  proposed  dates  and  at  the  locations  given  below: 

Carlsbad,  New  MbxIco September  7, 1995  Holiday  Inn  Carlsbad.  601  South  Canal  Street.  Carlsbad.  MM  88220,  (505) 

885-8500. 
Albuquerque,  New  Mexico  September  12. 1995 Pyramid  Holiday  Inn,  5151  San  Francisco  Road  NE.,  Albuquerque.  NM 

87109,  (505)  821-3333. 
Santa  Fe,  New  Mexico September  14, 1995  ...» Best  Western  High  Mesa  Inn,  3347  Ceirillos  Road,  SanU  Fe,  NM  87501, 

(505)  473-2800. 
Denver,  Colorado  „..    September  19, 1995  „...    Denver  Marriott  West,  1717  Denver  West  Boulevard.  Golden,  CO  80401, 

(303)  273-4022. 
Boise.  Idaho September  20, 1995  _    Red  Lion  Inn  Riverside,  2900  Chinden  Boulevard,  Boise,  ID  83714,  (208) 

343-1871. 


Scoping  meetings  will  be  conducted 
in  the  afternoon  and  evening  at  the  New 
Mexico  locations.  Only  evening  scoping 
meetings  are  planned  for  Denver  and 
Boise.  The  hours  for  scoping  meetings 
vnll  be:  2:00  PM  to  5:00  PM  for  the 
afternoon  meetings  and  7:00  PM  to 
10:00  PM  for  the  evening  meetings. 

The  scoping  meetings  will  be 
conducted  as  workshops.  Displays  will 
provide  an  overview  of  the  WIPP 
project,  and  Department  personnel  will 
be  present  to  answer  general  questions 
about  the  project.  Separate  displays  will 
explain  individual  aspects  of  the  WIPP 
project  in  more  detail  and  experts  will 
be  present  to  answer  questions  on  a 
variety  of  topics,  including 
transportation,  waste  handling  and 
disposal  plans,  and  long-term 
performance  issues  (including  geology, 
hydrology,  and  health  impact 
assessment).  Additional  displays  and 
experts  may  be  added  to  the 
presentation  based  on  public  input 
before  the  scoping  meetings. 

Note  takers  will  captiue  the  substance 
of  public  comments  in  the  display  and 
discussion  areas.  A  separate  area  also 
will  be  available  where  the  public  can 
write  their  own  comments  or  record 
them  on  audiotape. 

Records  of,  and  responses  to,  the  oral 
and  written  scoping  comments  will  be 
presented  in  the  Implementation  Plan 


for  the  SPS  n.  The  Implementation  Plan 
will  also  provide  guidance  fm' 
preparation  of  the  SEIS  II  and  state  the 
planned  scope  and  content  (10  CFR 
1021.312).  The  Implementation  Plan 
will  be  issued  as  soon  as  possible  after 
the  close  of  the  public  scoping  process, 
but  in  any  event  before  issuing  the  draft 
SEISn. 

ADDRESSES:  Copies  of  the 
Implementation  Plan  wiU  be  provided 
to  interested  and  affected  members  of 
the  public  upon  request  and  will  be 
available  for  inspection  in  the  public 
reading  room  locations  indicated  below: 

Public  Library  Reading  Room. 

Department  of  Energy,  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585 
Defense  Nuclear  FaciUties  Safety  Board, 

625  Indiana  Avenue,  NW.,  Suite  700, 

Washington,  DC  20004 
Office  of  Scientific  and  Technical 

Information,  Technical  Information 

Center,  Department  of  Energy,  P.O. 

Box  62,  Oak  Ridge,  TN  37831 

WIPP  Public  Reading  Room,  National 
Atomic  Museum,  Albuquerque 
Operations  Office,  Department  of 
Energy,  P.O.  Box  5400,  Albuquerque, 
NM  87115 

Zimmerman  Library,  Government 
Publications  Department,  University 


of  New  Mexico,  Albuquerque.  NM 

87138 
Carlsbad  Public  Library,  101  S. 

Halagueno  Street,  Carlsbad,  NM 

88220 
Pannell  Library,  New  Mexico  Jimior 

College,  5317  Lovington  Highway, 

Hobbs,  NM  88240 
Thomas  Brannigan  Memorial  Library, 

200  E.  Picacho,  Las  Cruces,  NM  88005 
Raton  Public  Library,  244  Cook  Avenue, 

Raton,  NM  87740 
New  Mexico  State  Library,  325  Don 

Caspar,  Santa  Fe,  NM  87503 
Martin  Speare  Memorial  Library,  New 

Mexico  Institute  of  Mining  arid 

Technology,  Campus  Station,  Socorro, 

NM  87801 
Idaho  Natimial  Engineering  Laboratory, 

Boise  Office,  816  West  Bannock,  Suite 

306,  Boise,  ID  83706 
Shoshone-Bannock  Library,  Human 

Resources  Center,  Bannock  and  Pima, 

Fort  Hall,  ID  83203 
Public  Reading  Room,  Idaho  National 

Engineering  Laboratory  Technical 

Library,  1776  Science  Center  Drive, 

Idaho  Falls,  ID  83402 
University  of  Idaho  Library, 

Government  Docmnent  Department, 

University  of  Idaho  Campus,  Raybum 

Street,  Moscow,  ID  83403 
Moscow  Environmental  Restoration 

Information  Office,  530  South 

Ashbury,  Suite  2,  Moscow,  ID  83843 
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Idaho  National  Engineering  Labwatory, 
Pocatello  Office,  1651  Al  Ricken 
Drive,  Pocatello,  ID  83201 
Idaho  National  Engineering  Laboratory, 
Twin  Falls  Office,  233  2nd  Street 
North,  Suite  B,  Twin  Falls,  ID  83301 
Standley  Lake  Library,  8485  Kipling 

Steeet,  Arvada,  CO  80005 
Information  Center,  Colorado 
Department  of  Public  Health  and 
Environment,  4300  Cherry  Creek 
Drive  South,  Building  A,  Denver,  CO 
80222-1530 
Superfund  Records  Center,  U.  S. 
Environmental  Protection  Agency, 
999  18th  Street,  5th  Floor,  Denver,  CO 
80220 
Rocky  Flats  Public  Reading  Room, 
Department  of  Energy,  Front  Range 
Community  College  Library,  3645 
West  112th  Avenue,  Westminster,  CO 
80030 
Qtizens  Advisory  Board,  9035  N. 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021 
Comments  on  the  scope  of  the  SEIS  n, 
questions  concerning  the  Department's 
proposal  to  begin  the  WIPP  disposal 
phase,  and  requests  for  copies  of  the 
Implementation  Plan  and/or  the  Draft 
SEIS  n  should  be  directed  to  the 
designated  Carlsbad  Area  Office  contact 
below. 

FOR  FURTHER  MFOAMATXM  CONTACT: 
Written  questions  and  comments  should 
be  directed  to:  Harold  Johnson,  NEPA 
Compliance  Officer.  Attn:  Scoping 
Comments,  Mail  Stop  535,  Carlsbad 
Area  Office.  U.S.  Department  of  Energy, 
Post  Office  Box  3090,  Carlsbad,  NM 
88221. 

Oral  and  faxed  questions  and 
cf»nments  should  be  directed  to  the 
SEIS  n  Project  at  the  numbers  below: 
Telephone:  1-800-336-9477,  Facsimile: 
1-505-224-8030. 

For  information  on  the  Department's 
NEPA  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Pblicy  and  Assistance  (EH-42),  U.S. 
Department  of  Eneigy,  1000 
Indepoidence  Avenue,  SW., 
Washington,  D.C.  20585,  Telephone: 
202-586-4600  or  leave  a  message  at  1- 
800-472-2756. 

aJPPLEMENTARY  information: 

Background 

The  "National  Seciirity  and  Military 
Applications  of  Nuclear  Energy  Act  of 
1980"  (Pub.L.  96-164)  authorized  the 
Department  to  develop  a  research  and 
development  faciUty  to  demonstrate  the 
safe  disposal  of  radioactive  waste 
generated  by  national  defense  activities. 
WIPP  is  intended  to  meet  the  statutory 
requirements  of  Pub.L.  96-164.  Initially 
the  WIPP  mission  was  to  include 


experimentation  with  high-level 
radioactive  wastes,  but  subsequent 
legislation  has  limited  the  radioactive 
component  of  waste  the  Department 
proposes  to  place  in  WIPP  to  TRU 
waste. 

TRU  waste  is  waste  that  contains 
alpha  particle-emitting  radionuclides 
with  an  atomic  number  greater  than  that 
of  uranium  (92).  half-lives  greater  than 
20  years,  and  concentrations  greater 
than  100  nanociuies  per  gram  of  waste. 
TRU  waste  is  classified  according  to  the 
radiation  dose  rate  at  a  package  siuiaoe. 
Contact-handled  TRU  waste  has  a 
radiation  dose  rate  at  a  package  sur&ce 
of  200  millirem  per  hour  or  less;  this 
waste  can  be  safely  handled  direcUy  by 
personnel.  Remote-handled  TRU  waste 
has  a  radiation  dose  rate  at  a  package 
surface  greater  than  200  millirem  per 
hour;  this  waste  must  be  handled 
remotely  (e.g.,  with  machinery  designed 
to  shield  the  handler  fiom  radiation). 
Alpha  radiation  is  the  primary  factor  in 
the  radiation  health  hazard  associated 
with  TRU  waste.  Alpha  radiation  is  not 
energetic  enough  to  penetrate  human 
skin  but  poses  a  health  hazard  if  it  is 
taken  into  the  body  (e.g.,  inhaled  or 
ingested).  Remote-handled  TRU  waste 
also  emits  gamma  and/ or  beta  radiation, 
which  can  penetrate  the  human  body 
and  requires  shielding  dining  transport 
and  handling. 

The  Department's  TRU  waste 
inventory  has  resulted  primarily  fit>m 
research  and  development,  nuclear 
weapons  production,  and  fuel 
reprocessing  activities  at  Departmental 
sites.  (Idaho  National  Engineering 
Laboratory;  Rocky  Flats  &ivironmental 
Technology  Site;  the  Hanford,  Savaimah 
River,  Mound  and  Nevada  Test  Sites: 
and  Los  Alamos,  Oak  Ridge,  Lawrence 
Livermore  and  Argonne  (Chicago) 
National  Laboratories  have  historically 
generated  over  90  percent  of  the 
Department's  TRU  waste,  with  smaller 
sites  generating  the  remainder.] 
CurrenUy,  about  2.6  million  cubic  feet 
of  contact-handled  TRU  waste  and 
about  42,000  cubic  feet  of  remote- 
handled  TRU  waste  are  in  retrievable 
storage  at  Departmental  sites  around  the 
country.  The  Department  projects  that 
approximately  1.8  milUon  additional 
cubic  feet  of  contact-handled  TRU  waste 
and  127,000  cubic  feet  of  remote- 
handled  TRU  waste  will  be  generated 
through  the  year  2022  bom  continuing 
site  activities  and  decontamination  and 
decommissioning.  Additional  TRU 
waste  would  be  generated  by 
environmental  restoration  activities  at 
Departmental  sites,  but  the  volume  and 
characteristics  of  this  waste  that  might 
be  disposed  of  at  WIPP  are  uncertain. 
(Decisions  on  the  disposition  of  waste 


and  contaminated  media  from 
environmental  restoration  activities  are 
made  on  a  cleanup-by-cleanup  basis, 
and  such  decisions  have  not  yet  been 
made  for  many  of  the  Department's 
environmental  restoration  activities. 
The  Department  has  also  not  yet 
sufficiently  characterized  all  of  the 
contaminated  sites  to  be  certain  as  to  the 
specific  wastestreams  bom  those 
cleanups.)  The  potential  for  disposal  at 
WIPP  of  TRU  waste  from  environmental 
restoration  activities  will  be  analyzed  is 
the  cumulative  impacts  section  of  the 
SEIS  n  as  a  reasonably  foreseeable 
future  action. 

Before  1970,  material  that  is  now 
classified  as  contact-handled  TRU  waste 
was  not  segregated  firom  low-level  waste 
and  was  buried  along  with  low-level 
waste.  At  the  time  of  burial,  the 
Department  did  not  intend  to  retrieve 
that  waste.  Since  the  Atomic  Energy 
Commission  (cme  of  the  Department's 
predecessor  agencies)  adopted  a  policy 
requiring  retrievable  storage  of  certain 
waste  containing  transuranic 
radionucUdes  in  1970,  Departmental 
TRU  waste  has  been  stored  in  containers 
so  that  it  could  be  easily  retrieved  %vhen 
future  decisions  were  made  regarding 
the  management  or  disposition  of  this 
waste. 

About  55  percent  of  the  Department's 
current  TRU  waste  inventory  contains 
hazardous  substances  regulated  under 
the  Resource  Conservation  and 
Recovery  Act  and  is  referred  to  as  TRU 
mixed  waste.  The  fraction  of  TRU  waste 
streams  that  is  mixed  waste  is  expected 
to  decrease  in  the  future  due  to 
Departmental  pollution  prevention 
activities.  Under  the  Resource 
Conservation  and  Recovery  Act,  land 
disposal  of  waste  containing  certain 
Usted  hazardous  constituents  is 
prohibited,  unless  the  waste  is  treated  to 
substantially  diminish  the  waste's 
toxicity  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  firom  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  (This  prohibition,  and  the 
required  treatment  level,  are  referred  to 
as  the  "land  disposal  restrictions.")  The 
Environmental  Protection  Agency  can 
grant  an  exemption  from  the  land 
disposal  restrictions  if  it  finds  that  there 
will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  for 
as  long  as  the  wastes  remain  hazardous 
(a  "no-migration  exemption").  (The 
Department  received  such  an  exemption 
for  the  WIPP  test  phase.)  The 
Department  plans  to  submit  a  petition 
for  a  no-migration  exemption  for  the 
WIPP  disposal  phase  to  the 
Environmental  Protection  Agency  in 
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June  1996.  As  discnissed  further  below, 
the  SEIS  n  will  analyze  three  levels  of 
TRU  waste  treatment  to  provide  for  any 
decision  the  Environmental  Protection 
Agency  may  make  on  that  petition. 

The  Department  has  been  proceeding 
with  the  phased  development  of  WIPP 
since  1981.  In  the  Final  Environmental 
Impact  Statanent,  Waste  Isolation  Pilot 
Plant  (DOE/EIS-0026, 1980),  the 
Department  examined  the 
environmental  impacts  of  the  WIPP  and 
alternatives  and  in  the  1981  Record  of 
Decision  (46  FR  9162,  January  23, 1981) 
decided  to  begin  construction  of  the 
WIPP  facility  to  demonstrate  the  safe 
disposal  of  TRU  waste  in  salt 
formations.  In  the  following  nine  years, 
construction  of  WIPP  surface  fadUties 
and  shafts  necessary  for  waste  and  salt 
handling  and  ventilation  were 
completed,  and  the  experimental  area 
and  a  porticm  of  the  underground 
disposal  area  were  excavated. 

In  1990,  the  Department  prepared  the 
Final  Supplemental  Envircmmental 
Impact  Statement.  Waste  Isolation  Pilot 
Plant  (DOE/EIS-0026FS,  1990).  which 
reexamined  the  environmental  impacts 
of  YfJP?  in  light  of  new  information  and 
changed  cinnmistances  (including  a 
reduction  in  the  expected  volume  of 
TRU  waste,  inclusion  of  high-ciirie  and 
hi^-neutron  waste  in  the  TRU  waste 
inventory,  a  decision  not  to  emplace 
high-level  waste  in  WIPP  for 
experimmtal  piuposes,  and  changes 
from  a  vmted  to  a  non-vented  TRU 
waste  transportation  package).  In  the 
1990  Record  of  Decision  (55  FR  25689, 
June  22, 1990),  the  Department  decided 
to  continue  phased  development  of 
WIPP  by  c(Hiducting  test  phase  activities 
to  reduce  imcertainties  associated  with 
performance  assessmmt  predictions 
that  are  necessary  to  determine  whether 
WIPP  would  comply  with  appHcable 
disposal  regulations.  Test  phase 
activities  were  to  have  included  tests 
with  TRU  waste  in  the  underground 
area  of  WIPP.  On  October  21. 1993,  in 
response  to  comments  from  die 
Environmental  F*rotection  Agency,  the 
scientific  community,  and  the  public, 
the  Department  decided  to  conduct  tests 
using  radioactive  wastes  in  above- 
ground  laboratories  rather  than 
imderground  at  WIPP.  Performance 
assessment  models  based  on  these  tests 
are  being  used  to  demonstrate 
compliance  with  appHcable  disposal 
regulations. 

m  the  1990  Record  of  Decision,  the 
Department  announced  it  would 
prepare  this  SEIS  n  before  proceeding 
with  the  proposed  waste  disposal  phase 
at  the  WIPP.  The  Department  is 
proposing  to  begin  the  disposal  phase  of 
WIPP  operations  in  Jime  1998.  (The 


Department  is  aware  that  a  bill.  H.R. 
1663,  has  been  introduced  in  Congress 
that,  if  enacted,  could  accelerate 
disposal  to  March  1997.)  The 
Department  is  preparing  the  SEIS  n  to 
provide  updated  information  about  the 
environmental  impacts  of  the  proposed 
action  and  alternatives. 

The  1990  Record  of  Decision  stated 
that  the  scope  of  the  SEIS  n  would 
include  an  analysis  of  the  long-term 
performance  of  WIPP  in  hght  of  the 
informaticm  obtained  dxuing  the  test 
phase  activities  and  a  more  detailed 
analysis  of  the  processing  and  handling 
of  TRU  waste  at  the  generator  faciUties. 
In  1992,  Congress  passed  the  "Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act"  (Pub.L.  102-579)  (Land 
Withdrawal  Act),  which  imposed 
additional  requirements  cm  the 
Department's  phased  development  of 
the  Y/WP  site.  As  explained  more  fully 
below,  the  SEIS  II  will  also  discuss 
these  statutory  changes  and  other 
changed  circumstances  to  the  extent 
that  they  coidd  afiect  the  environmental 
impacts  of  WIPP. 

Additional  changes  to  the  Land 
Withdrawal  Act  proposed  in  H.R.  1663, 
if  enacted,  could  further  affect  the  scope 
of  the  SEIS  n  analysis. 

Changed  Circumstances  and  New 
InfbrmatioB: 

Several  changed  cinnmistances  since 
1990  that  could  affect  the  environmental 
impacts  of  the  WIPP  disposal  phase  urill 
be  examined  in  the  SEIS  II,  as  part  of  the 
analysis  of  the  prqposed^action  or  of 
alternatives  or  si^altematives  to  the 
proposed  action,  including  the 
following: 

•  Waste  Management  Programmatic 
EIS.  The  Department  is  examining 
various  options  for  waste  management 
across  the  Departmental  compleoc  in  the 
Waste  h4anagement  Programmatic  EIS 
(DOE/EIS-0200)  (PEIS).  The  Notice  of 
Intent  was  published  on  October  22, 
1990  and  an  Implementation  Plan  was 
issued  on  December  23, 1993.  The 
Department  proposed  to  modify  the 
scope  of  the  PEIS  in  January  1995  (60 
FR  4607.  January  24. 1995).  The  Draft 
PEIS  is  scheduled  for  issuance  in 
September  1995.  The  PEIS  is  examining 
alternatives  for  treatment,  storage,  and 
disposal  of  specified  waste  types 
complex-wide,  including  post-1970 
generated  TRU  waste.  Because  the  SEIS 
n  will  examine  impacts  of  TRU  waste 
disposal  at  WIPP.  the  PEIS  does  not 
examine  those  impacts.  Under  all  of  the 
PEIS  TRU  waste  alternatives,  disposal  at 
WIPP  of  all  post-1970  Department- 
generated  retrievably-stored  TRU  waste 
is  assumed  for  purposes  of  analysis. 


The  PEIS  examines  the  potential 
environmental  impacts  of  treating  the 
waste  to  three  levels:  treatment  to  meet 
the  planning-basis  WIPP  waste 
acceptance  criteria  (primarily  designed 
to  decrease  waste  mobility), 
intermediate  treatment  to  also  reduce 
the  gas  generation  potential  of  the 
waste,  and  enhanced  treatment  of  TRU 
mixed  waste  to  ako  meet  Resource 
Conservation  and  Recovery  Act  land 
disposal  restrictions  at  various 
Departmental  sites  that  generate  TRU 
waste.  WIPP  is  the  only  Departmental 
site  not  currentiy  generating  TRU  waste 
that  would  be  considered  as  an 
alternative  treatment  site  (for  contact- 
handled  TRU  waste  only). 

To  fulfill  the  commitments  made  in 
the  1990  Record  of  Decision  to  examine 
the  impacts  of  waste  processing  and 
handling  at  the  generator  sites,  the  SEIS 
n  will  summarize  and  incorporate  by 
reference  the  PEIS  analysis  of  the 
alternatives  for  TRU  waste  treatment 
locations  that  are  being  considered  in 
the  PQS.  The  SEIS  II  vrill  also  include 
an  amlysis  of  the  impacts  of  disposal  of 
waste  treated  to  meet  the  three 
treatment  levels  being  considered  in  the 
PEIS.  The  information  from  the  PEIS 
concerning  impacts  of  various  treatment 
levels  at  the  treatment  sites  and  the  SEIS 
n  analysis  of  disposal  impacts  at  WIPP 
from  various  treatment  levela  will 
inform  the  Department's  decision  on 
final  WIPP  waste  acceptance  criteria. 

The  Department  proposes  to  use  WIPP 
to  dispose  of  post-1970  retrievably- 
stored  and  nawly-generated  TRU  waste 
generated  by  defense-related  activities. 
For  completeness,  however,  the  SEIS  II 
also  will  assess  the  imftacts  of  disposing 
of  a  relatively  small  volume  (when 
compared  to  defense-related  waste)  of 
non-defense  TRU  waste  at  WIPP, 
consistent  with  the  I^S  action 
alternatives.  The  SEIS  n  will 
incorporate  the  PEIS  analysis  by 
reference  and  supplement  it  as 
appropriate.  Statutory  changes  would  be 
reqtiiied  before  WIPP  could  dispose  of 
non-defense  generated  TRU  waste. 

The  scope  of  the  analysis  in  the  SEIS 
n  will  differ  from  that  of  the  PEIS  in 
several  major  aspects  resulting  from  the 
documents'  different  purposes. 
Specifically,  the  SEIS  n,  but  not  the 
PEIS,  will  analyze  the  impacts  of  TRU 
waste  disposal  at  WIPP.  In  addition, 
because  the  PEIS  assumes  for  analytic 
purposes  that  WIPP  will  operate,  the 
long-term  environmental  impacts  of 
indefinite  storage  of  TRU  waste  at 
generator  sites  are  not  included  in  the 
PEIS  analysis.  The  PEIS  no-action 
alternative  analyzes  the  impacts  of 
continued  storage  of  TRU  waste  at 
generator  sites  until  disposal  at  WIPP, 
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assuming  that  existing  waste 
management  facilities  would  be  used. 
Tbe  impacts  of  storage  for  an  indefiiute 
time  will  be  analyzed  as  part  of  thjB  no- 
action  alternative  in  the  SEIS  n. 

•  More  Generator  Sites.  Ten  generator 
sites  for  the  majority  of  the 
Department's  TRU  waste  were  identified 
in  the  1990  Supplemental  EIS  (listed 
imder  Background,  above),  but  the 
Department  since  then  has  identified 
additional  sites  that  generate  small 
quantities  of  TRU  waste  that  would  be 
disposed  of  at  WIPP.  Options  for 
managing  this  waste  are  being  addressed 
in  the  PEIS  (and  will  be  incorporated  by 
reference  in  the  SEIS  n),  including 
treatment  at  the  small  generator  sites  to 
meet  the  planning-basis  WIPP  waste 
acceptance  criteria  and  direct  shipment 
from  these  sites  to  WIPP  for  disposal 
(which  would  require  activities  such  as 
certification,  treatment,  storage,  and 
loading  for  transportation  to  be  done  at 
each  small  generator  site)  and  using  one 
or  more  of  the  main  generator  sites  to 
perform  such  waste  management 
activities. 

•  Less  Waste.  The  volimies  of  contact- 
handled  and  remote-handled  TRU  waste 
in  retrievable  storage  and  estimated  to 
be  generated  at  the  generator/storage 
sites  from  continuing  operations  have 
greatly  decreased  since  1990,  primarily 
because  of  the  Department's  reduced 
nuclear  weapons  production  activities. 

•  Land  mthdrawal  Act.  The  Land 
Withdrawal  Act  ccmtains  provisions  that 
could  affect  the  environmental  impacts 
of  various  WIPP  ahematives.  One 
section  of  the  Act  sets  an  upper  limit  on 
the  voltune  of  TRU  waste  (6.2  million 
cubic  feet)  and  the  radioactivity  (5.1 
million  curies)  of  remote-handled  waste 
that  can  be  disposed  of  at  WIPP.  The 
SEIS  n  would  examine  whether  these 
limitations  would  affect  the  previous 
analysis  of  the  impacts  and  whether  the 
Department  may  need  to  dispose  of 
more  waste  than  the  Act  would  allow  to 
be  disposed  of  at  WIPP.  Also,  the  Land 
Withcfrawal  Act  requires  the 
Department  to  perform  certain  studies, 
including  one  on  rail  and  truck 
transportation  alternatives,  one  on 
remote-handled  TRU  waste,  and  one  on 
waste  processing  and  volume  reduction 
technologies.  Any  new  information 
contained  in  studies  required  by  the 
Land  Withdrawal  Act  will  be  used,  as 
appropriate,  in  preparing  the  SEIS  n. 

•  mPP  Experimental  Program.  The 
WIPP  experimental  program  has 
provided  additional  information 
regarding  the  site,  the  waste,  and 
potential  interactions  betvraen  the  waste 
and  the  WIPP  environment  that  are 
relevant  to  the  performance  of  the  WIPP 
site.  To  date,  experimental  restilts 


appear  to  confirm  previous  expectations 
regarding  the  suitabiUty  of  WIPP  as  a 
TRU  waste  repository.  Performance 
assessment  models  based  on  these  tests 
are  being  used  to  demonstrate 
compliance  with  appUcable  disposal 
regulations,  and  will  be  used  to  provide 
information  on  waste  disposal  impacts 
in  die  SEIS  II. 

•  Waste  Acceptance  Criteria.  DOE  has 
revised  the  planiung-basis  WIPP  waste 
acceptance  criteria  since  1990.  The 
revision  that  could  potentially  affect 
environmental  impacts  the  most  is  the 
addition  of  a  requirement  to  treat  waste 
to  eliminate  corrosive  characteristics. 
The  planning-basis  WIPP  waste 
acceptance  criteria  could  potentially 
change  again  to  conform  with  decisions 
made  regarding  TRU  waste  treatment 
based  on  the  analysis  of  treatment 
subaltematives  in  the  SEIS  n. 

•  Transportation  Routes.  The 
Department  has  made  minor  changes  to 
the  local  portions  of  some  of  the  truck 
transportation  routes  that  were 
presented  in  the  1990  Supplemental 
EIS. 

Purpose  and  Need  For  Agency  ActioB 

As  discussed  under  Background, 
above,  since  the  mid-1940s,  the 
Department's  research  and 
development,  nuclear  weapons 
production,  and  fuel  reprocessing 
activities  have  produced  TRU  waste. 
Continued  operation  of  E)epartmental 
facilities,  decontamination  and 
decommissioning  of  defense  production 
facilities,  and  environmental  restoration 
activities  (including  remediation  of  sites 
where  pre-1970  wastes  were  buried)  at 
Departmental  sites  are  expected  to 
generate  additional  TRU  waste.  The 
Department  needs  to  safely  dispose  of 
the  acounulated  TRU  waste  and 
provide  for  the  disposal  of  the 
additional  TRU  waste  to  be  generated. 
TRU  waste  emits  alpha  radiation  for  a 
long  period  of  time  and  must  be  isolated 
from  means  of  envinmmental  transport 
(primarily  air  and  water).  Similarly,  the 
hazardous  constituents  of  the  TRU 
mixed  waste  also  pose  a  hazard  if  they 
are  taken  into  the  body  and  need  to  be 
isolated  or  treated  to  reduce  exposure 
and  its  consequences.  As  noted  above. 
Congress  authorized  the  Department  in 
Pub.L.  96-164  to  develop  a  research  and 
development  facihty  to  meet  the 
Department's  need  for  disposal.  The 
Depaatinent  also  needs  to  examine 
reasonable  alternatives  for  treatment  of 
the  TRU  waste  to  ensure  that  the 
disposal  of  the  waste  is  protective  of 
human  health  and  the  environment. 


Proposed  Action 

The  Department's  proposed  action  is 
to  continue  phased  development  of 
WIPP  by  beginning  the  disposal  phase 
of  TRU  waste  operations  at  the  facility. 
Any  unfinished  compliance  activities 
would  continue  until  the  Department 
obtains  regulatory  approvals  needed  to 
begin  receiving  waste.  (CompUance 
activities  are  ongoing  now,  and  are 
scheduled  for  completion  before  a 
decision  on  the  WffP  disposal  phase.) 
The  remainder  of  the  planned  waste 
disposal  area  at  WIPP  would  be 
excavated  to  accommodate  the  waste,  as 
needed.  (Approximately  one-eighth  of 
the  planned  disposal  area  has  already 
been  excavated.) 

Under  the  proposed  action, 
retrievably-stored  defense-generated 
waste  would  be  characterized, 
packaged,  and  certified  at  the  generator 
sites  to  meet  WIPP  waste  acceptance 
criteria  (to  be  determined  based  on  the 
analysis  in  the  SEIS  U]  and  then  loaded 
into  approved  reusable  shipping 
containers  for  transportation  to  WIPP  by 
truck.  When  the  waste  arrives  at  WIPP, 
the  shipping  container  would  be 
unloaded  and  the  waste  containers 
would  be  inspected  before  being 
emplaced  undergroimd  at  WIPP. 

Under  the  proposed  action,  the  SEIS 
II  will  analyze  the  impacts  of  waste 
storage,  characterization,  certification, 
treatment,  and  loading  at  the  generator 
sites,  and  of  transporting  TRU  waste 
from  the  generator  sites  to  WIPP.  The 
SEIS  n  will  also  discuss  mitigation  and 
accident  prevention  measures  and 
emergency  response  procedures  to 
protect  the  safety  and  health  of  workers 
and  the  public  at  the  generator  sites  and 
along  transportation  routes,  and  tracking 
of  waste  shipments  to  WIPP.  Much  of 
this  analysis  will  have  already  been 
done  in  the  context  of  the  PEIS  and  the 
previous  WIPP  Supplemental  EIS,  and 
will  be  sununarized  and  incorp>orated  by 
reference,  and  supplemented  or  updated 
as  necessary. 

The  impacts  of  waste  disposal 
operations  at  WIPP  also  vdll  be 
analyzed  under  this  alternative  in  the 
SEIS  n.  including  the  impacts  of  waste 
receipt  and  waste  package  inspection, 
monitoring,  emplacement,  and 
subsequent  activities  associated  with 
eventual  closure,  decommissioning  and 
institutional  control  of  the  WIPP  after 
waste  disposal  operations  have  been 
completed.  Loss  of  institutional  controls 
will  also  be  considered. 

Alternatives  to  the  Proposed  Action 

The  SEIS  n  will  consider  a  no-action 
alternative  that  consists  of  continued 
management  of  TRU  waste  at  the 
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generator  facilities  and 
decommissioning  or  other  disposition  of 
the  WIPP  facility.  This  alternative  will 
be  analyzed  to  provide  a  baseline  of 
environmental  impacts  if  the  waste  were 
not  disposed  of  at  WIPP.  Analysis  of  the 
no-action  alternative  would  compare  the 
impacts  of  continued  storage  of  TRU 
waste  (including  an  assumed  loss  of 
institutional  controls  after  100  years) 
with  the  expected  post-closure  impacts 
of  WIPP  under  the  proposed-actirai 
alternative. 

Subaltematives 

Subaltematives  of  the  proposed  action 
would  also  be  considered.  The  effects 
on  the  performance  of  WIPP  as  a 
disposal  site  of  several  TRU  waste 
treatmMit  subaltematives  would  be 
considered  in  the  SEIS  n  to  help  the 
Department  establish  final  WIPP  waste 
acceptance  criteria.  Another  set  of 
subaltematives  would  address  the 
disposal  of  non-defense  generated  TRU 
waste.  Transportation  subaltematives, 
including  rail  common  carrier  service 
and  dedicated  rail  service,  particularly 
for  remote-handled  waste,  would  also  be 
reexamined  in  the  SEIS  n. 

Preliminary  Identification  of 
Environmental  Issues 

The  issues  listed  below  have  been 
tentatively  identified  for  analysis  in  the 
SEIS  n.  This  list  is  presented  to 
facilitate  public  comment  on  the  scope 
of  the  SEIS  n.  It  is  not  intended  to  be 
all-inclusive  or  to  predetermine  the 
potential  impacts  of  any  of  the 
alternatives. 

(1)  Potential  effects  on  the  pubUc  and 
on-site  workers  from  releases  of 
radiological  and  non-radiological 
materials  during  normal  operations  and 
from  reasonably  foreseeable  accidents; 

(2]  Pollution  prevention  and  waste 
minimization; 

(3)  Potential  effects  on  air  and  water 
quality  and  soils,  and  other 
environmental  consequences  of  normal 
operations  and  reasonably  foreseeable 
accidents; 

(4)  Potential  cumulative  effects  of 
operations  at  the  WIPP  site,  including 
relevant  impacts  from  other  past, 
present,  and  reasonably  foreseeable 
activities  at  the  site; 

(5)  Potential  effects  on  endangered  or 
threatened  species,  other  species  of 
concem,  floodplain/wetlands.  and 
archaeologicaiyhistorical  sites; 

(6)  Effects  from  normal  transportation 
and  reasonably  foreseeable 
transportation  accidents: 

(7)  Potential  socioeconomic  impacts 
on  commimities  surroimding  WIPP  and 
the  generator  sites; 


(8)  Environmental  justice 
considerations; 

(9)  Unavoidable  adverse 
environmental  effects; 

(10)  Short-term  uses  of  the 
environment  versus  long-term 
productivity;  and 

(11)  Potential  irretrievable  and 
irreversible  commitments  of  resources. 

Related  NEPA  Documentation 

NEPA  documents  that  have  been  or 
are  being  prepared  for  activities  related 
to  WIPP  include,  but  are  not  limited  to, 
the  following: 

(1)  Final  Environmental  Impact 
Statement,  Waste  Isolation  Pilot  Plant 
(DOE/EIS-0026.  October  1980),  and  the 
January  23, 1981,  Record  of  Decision  (46 
PR  9162)  and  Final  Supplemental 
Envimnmental  Impact  Statement,  Waste 
Isolation  Pilot  Plant  (DOE/EIS-0026-FS, 
January  1990).  and  the  Jime  13, 1990, 
Record  of  Decision  (55  FR  25689).  These 
documents  provide  environmental 
analysis  and  the  decision  rationale  for 
earlier  phases  of  the  WIPP  project. 

(2)  Waste  Management  PEIS.  The 
Waste  Management  PEIS  will  analyze 
complex-wide  waste  management 
alternatives.  The  Department  published 
the  Notice  of  Intent  to  prepare  the  PEIS 
on  October  22, 1990  (55  FR  42633)  and 
issued  the  Implementation  Plan  on 
December  23, 1993.  The  Department 
proposed  to  modify  the  scope  of  the 
PEIS  in  January  1995  (60  FR  4607),  and 
the  Draft  PEIS  is  now  scheduled  for 
issuance  in  September  1995.  As  noted 
above,  the  SEIS  II  will  incorporate  the 
PEIS  analysis  of  treatment  alternatives 
to  ensure  that  the  decision  whether  to 
proceed  with  the  WIPP  disposal  phase 
is  consistent  with  the  programmatic 
decisions  on  locations  of  waste 
treatment  facilities  that  may  be  made 
based  on  the  PEIS. 

(3)  Environmental  Assessment  for  the 
Proposed  Actinide  Source-Term  Test 
Program  at  Los  Alamos  National 
Laboratory  (DOE/EA-0977).  This 
Environmental  Assessment  examined 
the  site  specific  impacts  of  conducting 
in-laboratory  waste  testing  at  Los 
Alamos  National  Laboratory  as  part  of 
the  WIPP  test  phase  activities.  A 
Finding  of  No  Significant  Impact  was 
issued  on  January  23, 1995. 

(4)  Environmental  Assessment  for  the 
Construction  and  Operation  of  the 
Carlsbad  Environmental  Monitoring  and 
Research  Center  (DOE/EA-1081)  (in 
preparation).  The  proposed  action  is  for 
the  Department  to  continue  funding 
operation  of  the  Carlsbad  Environmental 
Monitoring  and  Research  Center  by  the 
University  of  New  Mexico.  The  Center's 
laboratories  and  offices  would  be 
constructed  in  Carlsbad,  New  Mexico, 


adjacent  to  the  existing  New  Mexico 
State  University  campus.  The  Center 
would  independently  monitor  and 
analyze  biological  and  ecological 
impacts  bom  ongoing  and  futiue  WIPP 
operations  as  part  of  its  work  to  improve 
environmental  monitoring  techniques. 

(5)  Environmental  Assessment  for  the 
Construction  and  Operation  of  the  Sand 
Dunes  to  Ochoa  Powerline  Project 
(DOE/EA-1109).  The  Department 
adopted  this  Bureau  of  Land 
Management  Environmental  Assessment 
and  Finding  of  No  Significant  Impact  on 
May  19, 1995.  This  Environmental 
Assessment  examined  the  impacts  of 
constructing  a  Department-funded 
backup  powerline  to  WIPP  so  that 
commercial  electric  power  would  not  be 
interrupted  if  the  single  existing 
powerline  is  damaged.  As  part  of  the 
project,  a  new  substation  also  will  be 
constructed  within  the  WIPP  seau«  area 
to  increase  the  electrical  supply 
available  at  WIPP. 

(6)  The  Department  of  Energy 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  (DOE/EIS-0203-F.  April 
1995)  and  Record  of  Decision,  (60  FR 
2680,  June  1, 1995);  Tritium  Supply  and 
Recycling  Programmatic  Environmental 
Impact  Statement  (DOE/EIS-0161)  (in 
preparation);  Long-Term  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Programmatic  Environmental 
Impact  Statement  (DOE/EIS-0229)  (in 
preparation);  Environmental  Impact 
Statement  for  the  Continued  Operation 
of  the  Pantex  Plant  and  Associated 
Storage  of  Nuclear  Weapon  Components 
(DOE/EIS-0225)  (in  preparation);  Site- 
wide  Environmental  Impact  StatentSht 
for  Continued  Operation  of  the  Los 
Alamos  National  Laboratory,  Los 
Alamos,  New  Mexico  (DOE/EIS-0238) 
(in  preparation);  Nevada  Test  Site  and 
Other  Off-Site  Locations  within  the  State 
of  Nevada  Site-wide  Environmental 
Impact  Statement  (DOE/EIS-0239)  (in 
preparation);  and  Rocky  Flats 
Environmental  Technology  Site-wide 
Environmental  Impact  Statement,  Rocky 
Flats  Site,  Golden,  Colorado  (no  number 
yet  assigned)  (in  preparation)  are  among 
several  recently  completed  and  ongoing 
documents  that  analyze  or  have  the 
potential  to  analyze  proposals  at 
alternatives  that  could  generate 
additional  transuranic  waste  for 
disposal  at  WIPP. 
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Issued  in  Washington,  D.C.,  this  18th  day 
of  August,  1995. 

Peter  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
[FR  Doc.  95-20878  Filed  8-22-95;  8:45  am] 
BHUNG  CODE  64S0-01-P 


Energy  Efficiency  and  Renewable 
Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
the  Department  of  Energy  Furnace 
Test  Procedures  From  Carrier 
Corporation  (Case  No.  F-079) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 

SUMMARY:  Today's  notice  pubUshes  a 
letter  granting  an  Interim  Waiver  to 
Carrier  Corporation  (Carrier)  from  the 
existing  Department  of  Energy  (DOE  or 
Department)  furnace  test  procedme 
regarding  blower  time  delay  for  the 
company's  58UXT/330JAV,  58UHV/ 
333BAV,  58UXV/333JAV,  58E«T/ 
331JAV,  and  58EWV/334BAV  Unes  of 
induced  draft  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Carrier. 
Carrier's  Petition  for  Waiver  requests 
DOE  to  grant  rehef  from  the  DOE 
fumace  test  procedure  relating  to  the 
blower  time  delay  specification.  Carrier 
seeks  to  test  using  a  blower  delay  time 
of  45  seconds  for  its  58UXT/330JAV, 
58UHV/333BAV,  58UXV/333JAV. 
58DXT/331JAV,  and  58DNV/334BAV 
Unes  of  induced  draft  furnaces  instead 
of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  The  Department  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than 
September  22, 1995. 
ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-079, 
Mail  Stop  EE-43,  Room  lJ-108, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202) 586-7574. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 


Washington,  DC  20585,  (202)  586- 

9138 
Eugene  Margolis  Esq..  U.S.  Department 

of  Energy,  Office  of  General  Coimsel, 

Mail  Station  GC-72,  Forrestal 

Building,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585,  (202) 

586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  PoUcy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Pohcy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pubhc  Law  100-12,  the  National 
Apphance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPAct).  Public  Law 
102-486. 106  Stat.  2776.  which  requires 
the  Department  to  prescribe 
standardized  test  procedures  to  measiue 
the  energy  consumption  of  certain 
consumer  products,  including  furnaces. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consmnption  that  will  assist  consiuners 
in  making  purchasing  decisions.  These 
test  procediues  appear  at  10  CFR  Part 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26. 1980. 
creating  the  waiver  process.  45  FR 
64108.  Thereafter,  the  Department 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  the 
Department  for  a  waiver  of  such 
prescribed  test  procediues.  51  FR  42823. 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procediues  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inacciu^te  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 


Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  AppUcation  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  wall  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  pohcy  reasons  to  grant 
immediate  reUef  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days,  or  until 
the  Department  issues  its  determination 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  June  28, 1995,  Carrier  filed  an 
AppUcation  for  Interim  Waiver 
regarding  blower  time  delay.  Carrie's 
Apphcation  seeks  an  Interim  Waiver 
firom  the  Department's  test  provisions 
that  require  a  1.5-minute  time  delay 
between  the  ignition  of  the  burner  and 
starting  of  the  circulating  air  blower. 
Instead,  Carrier  requests  the  allowance 
to  test  using  a  45-second  blower  time 
delay  when  testing  its  58UXT/330JAV, 
58UHV/333BAV,  58UXV/333JAV, 
58DXT/331JAV,  AND  58DNV/334BAV 
lines  of  induced  draft  furnaces.  Carrier 
states  that  the  45-second  delay  is 
indicative  of  how  tiiese  furnaces 
actually  operate.  Such  a  delay  results  in 
an  overall  fumace  AFUE  of 
approximately  0.6  percent  point 
improvement.  Since  the  Department's 
ciurent  test  procedures  do  not  address 
this  variable  blower  time  delay,  Carrier 
asks  that  the  Interim  Waiver  be  granted. 

The  Department  has  pubUshea  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amend  the  fumace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  the  Department  of  Coleman 
Company,  50  FR  2710,  January  18, 1985; 
Magic  Chef  Company,  50  FR  41553, 
October  11, 1985;  Rheem  Manufactiuing 
Company,  53  FR  48574,  December  1, 
1988,  56  FR  2920  January  25, 1991,  57 
FR  10166,  March  24,  1992,  57  FR  34560, 
August  5, 1992;  59  FR  30577.  June  14, 
1994,  and  59  FR  55479,  November  7, 
1994;  Trane  Company,  54  FR  19226, 
May  4, 1989,  56  FR  6021,  February  14, 
1991,  57  FR  10167,  March  24, 1992,  57 
FR  22222,  May  27,  1992,  and  58  FR 
68138,  December  23, 1993;  Lennox 
Industries,  55  FR  50224,  December  5, 
1990,  57  FR  49700,  November  3, 1992, 
58  FR  68136,  December  23, 1993.  and  58 
FR  68137.  December  1993;  Inter-City 
Products  Corporation.  55  FR  51487. 
December  14. 1990,  and  56  FR  63945. 
December  6, 1991;  DMO  Industries,  56 
FR  4622,  Febmary  5, 1991,  and  59  FR 
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30579.  June  14. 1994;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018, 
February  14.  1991.  57  FR  38830.  August 
27, 1992,  58  FR  68131,  December  23. 
1993,  58  FR  68133.  December  23. 1993 
and  59  FR  14394,  March  28, 1994: 
Amana  Refrigeration  Inc.  56  FR  27958, 
June  18, 1991,  56  FR  63940,  December 
6. 1991,  57  FR  23392,  June  3, 1992,  and 
58  FR  68130.  December  23. 1993; 
Snyder  General  Corporation.  56  FR 
54960.  September  9. 1991;  Goodman. 
Manufacturing  Corporation,  56  FR 
51713,  October  15. 1991.  57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March 
17, 1994;  The  Ducane  Company  Inc.,  56 
FR  63943,  December  6. 1991.  57  FR 
10163.  March  24, 1992,  and  58  FR 
68134,  December  23, 1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160  March  24, 
1992,  FR  10161,  March  24, 1992,  57  FR 
39193,  August  28. 1992,  57  FR  54230, 
November  17,  1992,  and  59  FR  30575, 
J\me  14, 1994;  Thermo  Products,  Inc.,  57 
903,  January  9, 1992;  Consolidated 
Industries  Corporation,  57  FR  22220, 
May  27, 1992;  Evcon  Industries,  Inc.,  57 
FR  47847,  October  20, 1992,  and  59  FR 
46968.  September  13, 1994;  Bard 
Manufacturing  Company.  57  FR  53733, 
November  12, 1992,  and  59  FR  30578 
June  14, 1994;  and  York  International 
Corporation,  59  FR  46969,  September 
13, 1994,  and  60  FR  100,  January  3, 
1995.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  the 
Department's  having  granted  a  waiver 
for  a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Therefore,  based  on  the  above,  the 
Department  is  granting  Carrier  an 
Interim  Waiver  for  its  58UXT/330JAV, 
58UHV/333BAV.  58UXV/333JAV. 
58DXT/331JAV.  and  58DNV/334BAV 
lines  of  induced  draft  furnaces. 
Pursuant  to  paragraph  (e)  of  Section 
430.27  of  the  Code  of  Federal 
Regulations  Part  430.  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Cairier  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27.  the  Department  is  hereby 
publishing  the  "Petition  for  Waiver"  in 
its  entirety.  The  petition  contains  no 
confidential  information.  The 
Department  Solicits  comments,  data, 
and  information  respecting  the  petition. 


Issued  in  Washington,  DC  August  14, 1995. 
Christine  A.  Errin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Mr.  Daniel  J.  Dempsey,  P.E., 
Director,  Heating  Products  Development, 
Residential  Products  Group,  Carrier 
Corporation,  7310  West  Morris  Street, 
P.O.  Box  70,  Indianapolis,  IN  46206- 
0070 
Dear  Mi.  Dempsey:  This  is  in  response  to 
your  June  28, 1995,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Depiartment  of  Energy  (the  Department)  test 
procedure,  regarding  blower  time  delay  for 
Carrier  Corporation  (Carrier)  58UXT/330JAV, 
58UHV/333BAV,  58UXV/333JAV,  58DXT/ 
331JAV.  and  58DNV/334BAV  lines  of 
induced  draft  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
the  Dep>artment  of  Coleman  Company.  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574.  December  1.  1988,  56  FR  2920, 
January  25, 1991,  57  FR  10166,  March  24, 
1992,  57  FR  34560.  August  5. 1992,  59  FR 
30577,  June  14, 1994,  and  59  FR  55470, 
November  7, 1994;  Trane  Company,  54  FR 
19226,  May  4, 1989,  56  FR  6021.  February  14, 

1991.  57  FR  10167.  March  24, 1992,  57  FR 
22222,  May  27, 1992,  and  58  FR  68138. 
December  23, 1993;  Lennox  Industries,  55  FR 
50224.  December  5. 1990,  57  FR  49700, 
November  3, 1992,  58  FR  68136,  December 
23, 1993.  and  58  FR  68137,  December  23, 
1993;  Inter-City  Products  Corporation,  55  FR 
51487.  December  14, 199a  and  56  FR  63945, 
December  6, 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991,  and  59  FR  30579, 
June  14, 1994;  Heil-Quaker  Corporation,  56 
FR  6019,  February  14, 1991;  Carrier 
Corporation,  56  FR  6018.  February  14, 1991, 
57  FR  38830,  August  27,  1992,  58  FR  68131, 
December  23, 1993,  58  FR  68133,  December 
23, 1993  and  59  FR  14394,  March  28,  1994; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 

18. 1991,  56  FR  63940,  December  6, 1991,  57 
FR  23392,  June  3, 1992,  and  48  FR  68130, 
December  23, 1993;  Snyder  Genei^l 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing  Corporation, 

56  FR  51713,  October  15, 1991,  57  FR  27970, 
June  23, 1992,  and  59  FR  12586,  March  17, 
1994;  The  Ducane  Company  Inc.,  56  FR 
63943,  December  6, 1991,  57  FR  10163, 
March  24. 1992,  and  58  FR  68134,  December 
23, 1993;  Armstrong  Air  Conditioning,  Inc., 

57  FR  899,  January  9, 1992,  57  FR  10160, 
March  24, 1992,  57  FR  10161,  March  24, 

1992,  57  FR  39193,  August  28, 1992,  57  FR 
54230,  November  17, 1992,  and  59  FR  30575, 
June  14, 1994;  Thermo  Products,  Inc.,  57  FR 
903,  January  9. 1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27, 1992; 
Evcon  Industries,  Inc.,  57  FR  47847,  October 

20. 1992,  and  59  FR  46968,  September  13, 
1994;  Bard  Manufacturing  Company,  57  FR 
53733,  November  12, 1992,  and  59  FR  30578, 
June  14, 1994;  and  York  International 
Corporation,  59  FR  46969,  September  13, 
1994,  and  60  FR  100.  January  3, 1995.  Thus, 
it  appears  likely  that  the  Petition  for  Waiver 
will  be  granted  for  blower  time  delay. 


Carrier's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Carrier  will  likely 
experience  absent  a  fevorable  determination 
on  its  application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Carrier's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  58UXT/330JAV,  58UHV/333BAV. 
58UXV/333JAV,  58DXT/331JAV,  and 
58DNV/334BAV  lines  of  induced  draft 
furnaces  regarding  blower  time  delay  is 
granted. 

Carrier  shall  be  permitted  to  test  its 
58UXT/330JAV,  58UHV/333BAV.  58UXV/ 
333JAV,  58DXT/331JAV.  and  58DNV/ 
334BAV  lines  of  induced  draft  furnaces  on 
the  basis  of  the  test  procedures  specified  in 
10  CFR  Part  430,  Subpart  B,  Appendix  N, 
with  the  modification  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  p>erforraed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  burners)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  desfgned 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permiUed  to  start  the  blower,  measure  time 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±  0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Wavier  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days,  or  until  the 
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Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be  extended 
for  an  additional  180-day  period,  if 
necessary. 

Sincerely, 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

June  28, 1995. 

The  Assistant  Secretary  for  Conservation  and 

Renewable  Energy 
United  States  Department  of  Energy,  1000 

Independence  Avenue,  S.W., 

Washington,  D.C.  20585 

Subject:  Petition  for  Waiver  and  Application 
I     for  Interim  Waiver 

Gentlemen:  This  is  a  petition  for  Waiver 
and  Application  for  Interim  Waiver  which 
are  submitted  pursuant  to  title  10  CFR  430.27 
as  amended  November  14, 1986.  Waiver  is 
requested  from  Test  Procedures  for 
Measuring  the  Energy  Consumption  of 
Furnaces  found  in  Appendix  N  to  Subpart  B 
of  Part  430. 

Under  the  existing  Test  Procedure,  a  1.5 
minute  time  delay  between  burner  and 
blower  startup  is  required.  Carrier  requests  a 
waiver  from  the  specified  1.5  minute  delay. 
In  its  place,  we  request  the  use  of  a  45-second 
delay  on  Carrier's  line  of  58UXT/330JAV, 
58UHV/333BAV,  58UXV/333JAV,  and 
58DNV/334BAV  induced  draft  furnaces. 

The  time  delay  in  all  lines  of  equipment  is 
fixed  within  the  furnace  control,  and  cannot 
be  adjusted  by  the  installer  or  servicer. 

The  current  test  producers  do  not  credit 
Carrier  for  the  energy  savings  associated  with 
the  shorter  blower  time  delays.  Test  data  on 
our  mid-efficiency  furnaces  show  a  decrease 
in  the  heat-up  cycle  energy  losses  when 
using  the  45-second  delay,  resulting  in  an 
increase  in  AFUE  of  approximately  0.6  AFUE 
points.  Confidential  supporting  test  data  is 
available  upon  request. 

Carrier  is  confident  that  a  waiver  will  be 
granted  for  public  reasons  in  the  light  of 
previous  rulings  in  which  DOE  granted 
waivers  of  this  type  to  Carrier,  Lennox 
Industries,  Inter-City  Products,  Amana, 
Rheem  Manufecturing,  and  the  Trane 
Company 

Respectfully, 
Daniel  J.  Dempsey,  P.E., 

Director,  Heating  Products  Development, 
Residential  Products  Group,  Carrier 
Corporation. 

[FR  Doc.  95-20879  Filed  8-22-95;  8:45  am] 

■LUNG  CODE  645<MI1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 188-006,  et  al.] 

LG&E  Power  Marketing  Inc..  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  IS,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  LG&E  Power  Marketing  Inc. 

(Docket  No.  ER94-1 188-006] 

Take  notice  that  on  August  1, 1995, 
LG&E  Power  Marketing,  Lac.  tendered 
for  filing  certain  information  as  required 
by  the  Commission's  letter  order  dated 
August  19, 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Louisville  Gas  &  Electric  Company 

(Docket  No.  ER95-928-0001 

Take  notice  that  on  August  7, 1995, 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  in  the  above-referenced 
docket. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Washington  Water  Power 
Company 

[Docket  No.  ER95-1135-0001 

Take  notice  that  on  July  24, 1995,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federjil  Energy  Regulatory  Commission 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Washington  Water  Power  Company 

(Docket  No.  ER95-1446-000] 

Take  notice  that  on  July  28, 1995,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  with  Englehard 
Power  Marketing,  Inc.  along  with  a 
Certificate  of  Concurrence  with  respect 
to  exchanges.  WWP  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  September 
1. 1995. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Atlantic  City  Electric  Company 

(Docket  No.  ER95-1476-O001 

Take  notice  that  on  August  3, 1995. 
Atlantic  City  Electric  Company  (ACE), 
tendered  for  filing  an  Agreement  for 
Short-Term  Energy  Transactions 
between  ACE  and  Heartland  Energy 
Services.  ACE  requests  that  the 
Agreement  be  accepted  to  become 
effective  August  4, 1995. 

Copies  of  the  filing  were  served  on  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  August  29. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Florida  Power  &  Light  Company 

(Docket  No.  ERg5-^1477-000) 

Take  notice  that  on  August  3. 1995, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  SOTvice 
Agreements  with  City  of  Lakeland  for 
transmission  service  under  FPL's 
Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  August  5.  1995,  or 
as  soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kentucky  Utilities  Company 

[Docket  No.  ER95-1 4  78-000] 

Take  notice  that  on  August  3, 1995, 
Kentucky  Utilities  Company  (Company), 
tendered  for  filing  two  Supplements  to 
the  Interconnection  Agreement  between 
Company  and  the  Tennessee  Valley 
Authority  (TVA),  which  provides  for  a 
backup  feed  between  the  two  parties' 
systems  and  for  TVA  to  pay  KU  a 
monthly  charge  for  transmission  service. 
An  Agreement  between  the  parties 
dated  March  22. 1951,  which  is  on  file 
with  this  Commission,  Company  Rate 
Schedule  FERC  No.  93,  provides  for 
additional  delivery  points  to  be 
established  as  needs  arise  and  for  the 
parties  to  provide  transmission  service 
to  specified  transmission  dependent 
loads. 

The  Company  requests  the  effective 
date  of  April  1, 1995  for  the 
transmission  service  charge.  A  backup 
feed  to  Warren  Rural  Electric 
Cooperative  Corporation  (WRECC)  will 
be  established  from  KU's  system  in  the 
Leitchfield,  Kentucky  area. 

Company  states  that  copies  of  the 
filing  have  been  sent  to  TVA,  WRECC, 
and  the  Public  Service  Commission  of 
Kentucky  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER95-1479-0001 

Take  notice  that  on  August  3, 1995, 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  filing  Rate 
Schedule  FERC  No.  7  (Fifteenth 
Revision)  for  partial  requirements 
service  to  Eastern  Maine  Electric 
Cooperative,  Inc. 

Comment  date:  August  29, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Houston  Lighting  k  Power  Conqiany 

[Docket  No.  ER95-148O-000] 

Taike  notice  that  on  August  3, 1995, 
Houston  Lighting  &  Power  dompany 
(HL&P),  tendered  for  filing  executed 
transmission  service  agreements  (TSA's) 
under  HL&P's  FERC  Electric  Tariff, 
Original  Voliune  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Intercormections. 
The  filing  consists  of  firm  powrer  TSA's 
and  economy  energy  and  emergency 
power  TSA's  will  each  of  (1) 
Southwestern  Electric  Power  Company 
(SWEPCO).  (2)  Central  Power  and  Light 
Company  (CP&L)  and  (3)  West  Texas 
Utihties  Company  (WTU]  providing  for 
the  transmission  of  power  and  energy  to 
be  scheduled  over  the  East  HVDC 
Interconnection.  HL&P  has  requested  an 
effective  date  of  August  6, 1995,  or  the 
commercial  operation  date  of  the  East 
HVDC  Interconnection  if  that  date  is 
later  than  August  6, 1995. 

Copies  of  the  filing  were  served  on 
WTU,  SWEPCO  and  CP&L  and  the 
PubUc  Utility  Commission  of  Texas. 

Conunent  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-1481-000] 

Take  notice  that  on  August  3, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  requested 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Wisconsin  Public  Power,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
September  5, 1995.  NSP  requests  a 
waiver  of  the  Commission's  notice 
reqtiirements  pursuani  to  Part  35  so  the 
A^eements  may  be  accepted  for  filing 
effiective  on  the  date  requested. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pwtland  General  Electric  Company 

(Docket  No.  ER95-1482-000) 

Take  notice  that  on  August  3, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Signed 
Service  Agreement  Under  FERC  Electric 
Tariff,  1st  Revised  Volmne  No.  2 
(Docket  No.  ER95-754-000)  with 
Et^ne  Water  and  Electric  Board. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 


1993,  (Docket  No.  PL93-2-002),  and  the 
Commission's  November  22, 1994  letter 
to  PGE  Pocket  No.  ER94-1543-000), 
PGE  respectfully  requests  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  signed  Service  Agreement  to  become 
effective  May  13, 1995. 

A  copy  of  the  filing  has  been  served 
on  the  party  included  in  the  body  of  the 
filing  letter. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER95-1483-000] 

Take  notice  that  on  August  3, 1995, 
Puget  Sound  Power  &  Li^t  Company 
(Puget),  tendered  for  filing  two  service 
Agreements  (together,  the  Service 
Agreement)  with  PubUc  UtiUty  District 
No.  2  of  Grant  Cotmty,  Washington  and 
PubUc  Utility  District  No.  1  of  Cowlitz 
County,  Washington,  respectively 
(together,  the  Districts).  A  copy  of  the 
filing  was  served  upon  the  Districts. 

The  Service  Agreements  are  for  the 
pun:hase  and  sale  of  non-firm  surplus 
thermal  or  purchased  energy  pursuant 
to  Puget's  FPC  Electric  Tariff  Original 
Volume  No.  3. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Union  Electric  Company 

(Docket  No.  ER95-1484-000] 

Take  notice  that  on  August  4, 1995, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Transmission  Service 
Agreement  dated  August  7, 1995 
between  Noram  Energy  Services  Inc. 
(NORAM)  and  UE.  UE  asserts  that  the 
purpose  of  the  Agreement  is  to  set  out 
specific  rates,  terms,  and  conditions  for 
transmission  service  transactions  from 
UE  to  NORAM. 

Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Vermont  Public  Service 
Corporatim 

(Docket  No.  ER95-1485-000] 

Take  notice  that  on  August  4, 1995, 
Central  Vermont  Public  Service 
Corporation,  tendered  for  filing  a  service 
agreement  with  New  England  Power 
under  its  FERC  Electric  Tariff  No.  5.  The 
tariff  provides  for  the  sale  by  Central 
Vermont  of  power  and  energy  at  or 
below  Central  Vermont's  fully  allocated 
costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  July  5, 1995. 


Comment  date:  August  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Energy  Alliance  Partnership 

(Docket  No.  ER95-1491-000] 

Take  notice  that  on  August  4, 1995, 
Energy  Alliance  Partnership  (AUiance) 
petitioned  the  Commission  for 
acceptance  of  Alliance's  Rate  Schedule 
FERC  No.  1;  the  grant  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Comment  date:  August  29. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. . 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  i>erson  wishing  to  become  a  party 
mtist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[PR  Doc.  95-20917  Filed  8-22-95;  8:45  am] 
SaiJNQ  COOE  (Tir-OI-P 


[Docket  No.  CP95-S40-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  th« 
Proposed  South  Georgia  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

August  17, 1995. 

"The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  South  Georgia 
Expansion  Project. *  This  EA  will  be 


'  South  Georgia  Natural  Gas  Company's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 
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used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Simunary  of  the  Proposed  Project 

South  Georgia  Natural  Gas  Company 
(South  Georgia)  wants  to  expand  the 
capacity  of  its  facilities  in  Alabama  and 
Georgia  to  transport  an  additional  6,000 
thousand  cubic  feet  per  day  of  natural 
gas  to  Procter  &  Gamble  Paper  Products 
Company  (Procter  &  Gamble)  to  meet 
the  gas  requirements  resulting  from  an 
expansion  of  Procter  &  Gamble's  Albany 
plant.  South  Georgia  requests 
Commission  authorization,  in  Docket 
No.  CP95-54O-O00,  to  construct  and 
operate  7.1  miles  of  16-inch-diameter 
pipeline  loop  on  its  existing  system 
fixjm  about  milepost  (MP)  27.9  in 
Russell  County,  Alabama  to  MP  34.9  in 
Stewart  Cotmty,  Georgia.  See  appendix 
1  for  a  map  of  the  proposed  facilities.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  26.9  acres  of  land. 
Following  construction,  about  15.2  acres 
would  be  maintained  as  new  right-of- 
way.  The  remaining  11.7  acres  of  land 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  dming  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encom-aged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occiu'  as  a  result  of  the 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  Room  3104,  941 
North  Capiul  Street,  N.E..  Washington,  D.C.  20426, 
or  call  (202)  20a-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail- 


construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  public  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  made 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  of 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserves  attention 
based  on  a  preliminary  review  of  the 
proposed  fadUties  and  the 
environmental  information  provide  by 
South  Georgia.  Keep  in  mind  that  this 
is  a  preliminary  Ust.  The  list  of  issues 
may  be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  proposed  pipeline  would  cross 
the  Chattahoochee  River  and  would 
require  a  temporary  work  space  area  of 
150  feet  by  100  feet. 

•  Eleven  wetlands  would  be  crossed 
by  the  proposed  project. 

•  Ten  federally  or  proposed  hsted 
endangered  or  tlu«atened  species  may 
occur  in  the  proposed  project  area. 

•  A  total  of  23.7  acres  of  forest  land 
would  convert  to  permanent  pipeline 
right-of-way. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 


environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  tvill  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP95-540- 
000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
AUsa  Lykens,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  N.E.,  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C  on 
or  before  September  22, 1995. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Lykens  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA  - 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  dociunents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  if  the  Commission's  Rules  of 
Practice  and  Proceduire  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
AUsa  Lykens,  EA  Project  Manager,  at 
(202) 208-0766. 
Lois  D.  CasheU, 
Secretary. 
(PR  Doc.  95-20838  Filed  8-22-95;  8:45  am) 

BiLUNQ  COOE  STir-OI-M 


[Docket  No.  CP95-664-000,  at  al.] 

ANR  Pipeline  Company,  et  al.;  Natural 
Gas  Certificate  Filings 

August  IS,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


43796 Federal  Register  /  Vol.  60.  No.  163  /  Wednesday.  August  23.  1995  /  NoUces 


1.  AMR  Pipeline  Company 

(Docket  No.  CP95-664-0001 

Take  notice  that  on  Aagust  4. 1995, 
ANR  Pipeline  CompMiy  (AMR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  a  prior  notice  request  with 
the  Commission  in  Docket  No.  CP95- 
664-000  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  an 
intercoimection  with  Wisconsin  PubUc 
Service  Corporation  (WPS)  under  ANR's 
blanket  certificates  issued  in  Docket 
Nos.  CP82-480-000  and  CP88-532-000 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

ANR  proposes  to  construct  and 
operate  a  4-inch  hot  tap  and  metering 
facilities  with  two  2-inch  turbine  meters 
as  an  interconnection  with  WPS  in  Lake 
Nokomis,  Lincoln  County,  Wisconsin. 
ANR  states  that  it  would  deliver  a 
maximum  of  900  Mcf  of  natival  gas  per 
day  under  its  FERC  Rate  Schedules  ETS 
and  FSS  and  that  deliveries  at  this 
piroposed  interconnection  could  be 
made  without  detriment  or  disadvantage 
to  any  existing  customer.  ANR  also 
states  that  WPS  would  reimburse  ANR 
for  50  percent  of  the  interconnection's 
estimated  $179,000  construction  cost. 

Comment  date:  September  29, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  CNG  Transmission  CorporatioB  and 
Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP95-66&-O00] 

Take  notice  that  on  August  7, 1995, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26301  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056,  collectively 
referred  to  as  AppUcants,  filed  a  joint 
application  in  Docket  No.  CP95-668- 
000  piu^uant  to  Section  7(b)  and  7(c)  of 
the  Natural  Gas  Act  for  permission 
approval  to  abandon  an  existing 
compressor  station  and  a  related 
delivery  service,  and  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  compression  and 
pipeline  facilities,  all  as  more  fuUy  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicants  request  authorization  to 
abandon  the  existing  Jeannette  Station 
located  in  Westmoreland  Cotmty, 
Pennsylvania.  Applicants  state  that  the 
present  amoimt  of  compression  at  the 
Jeannette  Station  is  7,980  horsepower. 


Applicants  also  propose,  to  abandon  the 
delivery  service  to  Peoples  Natural  Gas 
Company  (PNG)  at  the  Jeannette  Station 
and  effect  the  same  delivery  to  PNG  at 
the  existing  Oakford  Compressor  Station 
where  facilities  are  in  place  to  deUver 
gas  to  PNG  bom  either  the  Oakford 
Storage  Complex  or  from  CNG's 
pipehne  system. 

As  part  of  the  abandonment  of 
Jeannette  Station,  Applicants  propose  to 
install  two  5,000  horsepower  electric 
compressor  units  and  related  facilities  at 
the  existing  South  Oakford  Station 
located  in  Westmoreland  County, 
Pennsylvania.  Applicants  also  propose 
to  construct  two  new  parallel  storage 
pipelines  consisting  of  3,158  feet  of  30- 
inch  storage  suction  pipe  and  3,158  feet 
of  20-inch  storage  discharge  pipe. 
Applicants  state  that  the  estimated  cost 
of  the  facilities  is  $16  miUion. 

AppUcants  state  that  the  proposed 
project  would  improve  the  recycling 
and  delivery  of  migrated  gas  and 
maintain  maximiun  deliverabiUty  from 
the  Oakford  Storage  Pool;  result  in  more 
efficient  use  of  certificated  storage 
capacity;  maintain  pressures  at 
designated  levels  within  the  Oakford 
Storage  Pool;  reduce  current  air 
emission  levels;  and  reduce  operating 
costs. 

Comment  date:  Septeml)er  5,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP9S-«70-000] 

Take  notice  that  on  August  8, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP95-670-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon,  by  sale  to  Shell  Offshore  Inc. 
(Shell),  lateral  and  meter  facilities 
located  in  offshore  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Jt  is  stated  that  the  facilities  were 
originally  constructed  to  receive  gas 
purchased  from  Shell  in  offshore 
Louisiana.  Natiu^  states  that  these 
facilities  are  no  longer  related  to  any  gas 
purchase  contracts  and  hence,  no  longer 
hold  sufficient  value  to  Natural,  to 
warrant  the  expenditiu«s  required  to 
maint£iin  them. 

Specifically,  Natiual  proposes  to 
abandon:  (1)  2.8  miles  of  8-inch  pipeline 
that  extends  between  Shell's  "A"  and 
"B"  platforms  in  Eugene  Island  Block 
331,  offshore  Louisiana,  (2)  a  dual  8- 
inch  meter  and  appurtenant  facilities 


located  on  Shell's  "A"  platform  in 
Eugene  Island  Block  331,  offshore 
Louisiana,  (3)  a  10-inch  dual  meter  and 
appurtenant  facilities  located  on  Shell's 
platform  in  Vermihon  Block  321, 
offshore  Louisiana,  (4)  a  dual  6-inch 
meter  and  appurtenant  facilities  located 
on  Shell's  platform  in  Vermilion  Block 
340,  offshore  Louisiana,  and  (5)  a  dual 
8-inch  meter  and  appurtenant  facilities 
located  on  Shell's  platform  in  West 
Cameron  565,  offshore  Louisiana. 
Natxual  states  that  it  intends  to  sell  the 
facilities  to  Shell  for  $260,000. 

Comment  date:  September  5. 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
Math  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
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of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allovred 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act. 
Ub  D.  Cadwll. 
Secretary. 

(FR  Doc.  95-20918  Filed  8-22-95;  8:45  am] 
BiUMO  cooc  anr-oi-p 


[Docket  No.  CP95-982-000,  et  al.] 

Williams  Natural  Qas  Company,  at  al. 
Natural  Qas  Carttfieats  Filings 

August  16, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  C3>95-682-000] 

Take  notice  that  on  Augiist  10, 1995. 
Williams  Natural  Gas  Company 
(Applicant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP95-682-000,  a  request  pursuant  to 
Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  abandon 
by  reclaim  approximately  3.5  miles  of 
the  Cambridge  16-inch  pipeline  and  to 
construct  approximately  3.5  miles  of 
replacement  6-inch  pipeline  located  in 
Cowley  County,  Kansas,  under  the 
authorization  issued  in  Docket  No. 
CP82-4  79-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"The  portion  of  16-inch  pipeline  to  be 
replaced  is  of  1917  vintage  and 
experienced  a  blowout.  This  line  has 
been  isolated  and  will  be  removed  in 
order  for  the  smaller  replacement  line  to 
be  installed  in  the  same  ditch.  The 
replacement  line  will  be  operated  at 
higher  pressiues  to  offset  the  larger  pipe 
size  that  operated  at  lower  pressures, 
thus  maintaining  the  same  deUvery 
capability  of  134,800  Mcf  per  day. 

The  total  construction  cost  is 
estimated  to  be  $605,440,  the  estimated 
reclaim  cost  is  $21,440,  and  the 
estimated  salvage  value  is  $31,600. 


Comment  date:  October  2, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Company 

(Docket  No.  C3»95-65(WKX>] 

Take  notice  that  on  July  31, 1995, 
Questar  Pipeline  Company  (Questar 
Pipeline),  79  South  State  Street,  Salt 
Lake  City,  Utah  84111,  filed  in  Docket 
No.  CP95-650-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  certificated  facilities  by 
transfer  (spindown)  to  Questar  Gas 
Management  Company  (QGM),  a  wholly 
owned,  unregulated  subsidiary  of 
Questar  Pipeline  that  will  be  involved 
in  the  gathering,  treating,  dehydration, 
purification,  field  compression  and 
processing  of  nattual  gas,  and  in  the 
operation  of  various  field  facilities,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  Pipeline  proposes  to  transfer 
to  QGM  all  of  its  gathering  fadUties  and 
services  by  sale  at  net  book  value, 
effective  January  1, 1996.  Questar 
Pipeline  states  diat  the  assets  to  be 
transferred  to  QGM  include:  (1) 
Certificated  gathering  facilities, 
including  certain  gathering  facihties 
certificated  to  perform  a  limited 
transmission  function,  (2)  a  single 
transmission  fadUty  and  (3) 
noncertificated  gathering  facilities.  It  is 
stated  that  the  facilities  are  located  in 
the  states  of  Colorado.  Wyoming  and 
Utah,  and  as  of  May  31, 1995,  the 
certificated  portion  of  the  fadlities  had 
a  gross  plant  investment  value  of 
$7,366,119. 

Questar  Pipeline  describes  the 
facilities  as  follows: 

(1)  Certificated  Gathering  (Moxa  Arch) 

k'nM*  I  %  ^«  CMS 

(a)  Lateral  Nos.  1127, 1128, 1129  and 
1130  (formerly  Questar  Pipeline's 
jurisdictional  Lateral  Nos.  35,  34  and 
50).  It  is  stated  that  these  laterals  were 
foimd  to  perform  a  gathering  function 
by  order  issued  May  17, 1994,  in  Docket 
Nos.  CP93-43 1-000  and  -001.  although 
the  original  certifications  remain  imtil 
proper  abandonment  is  sought.^ 

(b)  Powder  Wash  Compressor  Unit 
No.  1-A.  It  is  also  stated  that  this 
compressor  was  found  to  perform  a 
gathering  function  by  order  issued  July 
8,  1994,  in  Docket  No.  CP93-706-000, 
although  the  original  certification 
remains  imtil  proper  abandonment 
authority  is  sou^t.^ 

(2)  Gathering  Facilities  Certificated  for 
Limited  Transmission  Function. 


1  See  68  FERC  161.103  at  p.  61.568  (1994). 
'  See  68  FERC  161,044  at  p.  61,145  (1994). 


(a)  Jurisdictional  Tap  Line  No.  94 
(formerly  referred  to  as  gathering  Lateral 
Nos.  703.  722  and  829)  and  the  Henry's 
Fork  Compressor  Station,  and  Metering 
and  Regulating  Station. 

(3)  Certificated  Transmission  Facility. 

(a>  Emigrant  Trail  Measuring  and 
Regulating  Station.  This  facility  is  said 
to  comprise  786  feet  of  10-inch  jumper 
line,  two  eight-inch  meter  nms  and  one 
three-inch  meter  run,  is  located  between 
two  nonjurisdictional  gas  processing 
plants,  and  was  inadvertently  omitted 
from  Questar  Pipeline's  Moxa  Arch  area 
refunctionalization  filing  in  Docket  Nos. 
CP93-431-000  and  -001. 

Questar  Pipeline  states  that  it  will 
transfer  its  certificated  and 
noncertificated  gathering  facilities  upon 
receipt  of  a  declaratory  order  requested 
by  QGM,  as  set  forth  in  QGM's  related 
filing  submitted  in  Docket  No.  CP95- 
658-000.  Upon  receipt  of  the  requested 
authorizations,  Questar  Pipeline 
explains,  QGM  will  own  and  operate 
these  facihties  as  part  of  its 
noi^urisdictional  gathering  system. 
Questar  Pipeline  advises  that  the  parties 
do  not  want  the  requested  authorization 
unless  the  Commission  deems  the 
fadUties  to  be  nonjurisdictional  upon 
transfer  to  QGM. 

Questar  Pipeline  further  states  that 
QGM  will  operate  the  gathering  j. 

fecilities  it  acquires  from  Questar  f) 

Pipeline  in  a  nondiscriminatory  manner 
and,  through  the  assignment  of  existing 
gathering  agreements,  the  negotiation  of 
new  gathering  agreements,  or  through 
"default  contracts",  will  offer  existing 
Questar  Pipeline  gathering  customers 
the  opportunity  to  continue  to  receive 
reUable  gathering  services.  Questar 
Pipeline  notes  that  the  current  gathering 
agreements  contain  assignment 
provisions,  agreed  to  by  its  customers, 
that  permit  assignment  by  Questar 
Pipeline  to  an  affiUate.  Because  QGM 
will  fully  honor  the  terms  and 
conditions  of  those  agreements,  Questar 
Pipeline  states,  no  aspect  of  the  service 
to  the  customer  will  be  altered.  It  is 
further  stated  that  the  proposed  transfer 
will  not  adversely  affect  Questar 
Pipeline's  abihty  to  continue  to  provide 
jurisdictional  open-access 
transportation  and  storage  services  to  its 
transportation  and  storage  customers. 

Questar  Pipeline  states  that  approval 
of  its  request  will  permit  it  to  divest 
itself  of  facilities  that  do  not 
complement  its  primary  role  as  an  open- 
access  transporter  of  natural  gas  in  a 
post  Order  No.  636  environment. 

Comment  date:  September  6,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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3.  Questar  Gas  Management  Ckimpany 

[Docket  No.  CP95-65&-000] 

Take  notice  that  on  August  2, 1995, 
Questar  Gas  Management  Company 
(QGM),  P.O.  Box  115030,  Salt  Lake  Qty. 
Utah  84147,  filed  in  Docket  No.  CP95- 
658-000  a  petition  pursuant  to  Section 
16  of  the  Natural  Gas  Act  (NGA)  and 
Ride  207(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207  (a)(2)),  for  a  declaratory  order 
disclaiming  Commission  jurisc^ction 
over  certain  facilities  and  the  services 
provided  through  them,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
pubhc  inspection. 

QC^  seeks  a  declaratory  order  from 
the  Commission  finding  that  QGM's 
proposed  acquisition,  ownership  and 
operation  of  the  gathering  facilities 
currently  owned  by  Questar  Pipeline 
Company  (Questar  Pipeline)  will  not 
subject  QGM  or  any  portion  of  its 
bciiities  or  services  to  jurisdiction 
under  the  Natural  Gas  Act  (NGA).'  QGM 
states  that  it  is  a  wholly  owned, 
unregulated  subsidiary  of  Questar 
Pipeline,  and  upon  acquisition  of  the 
facilities  will  be  involved  in  the 
gathering,  treating,  dehydration, 
purification,  field  compression  and 
processing  of  natural  gas,  and  in  the 
operation  of  various  field  facilities.  It  is 
stated  that  the  facihties  QGM  will 
acquire  are  located  in  the  states  of 
Colorado,  Wyoming  and  Utah. 

QGM  states  that  Questar  Pipeline  and 
QGM  are  undertaking  the  transfer  of  the 
gathering  facilities,  in  part,  as  a 
response  to  the  Commission's  ciurent 
policy  not  to  regulate  gathering  by 
pipeline  affiliates.  QGM  explains  that 
Questar  Pipeline  unbimdled  its 
gathering  services  prior  to  the 
Commission's  Order  No.  636  that 
required  pipeUnes  to  unbundle  various 
historical  services  and  that  this  has 
contributed  to  increased  competition  in 
already  highly  competitive  areas  in 
which  Questar  Pipeline  ciurently 
provides  gathering  services.  Because 
most  of  the  providers  of  gathering 
services  in  these  areas  are  not  regulated 
by  the  Commission,  QGM  further 
explains  that  it  is  acquiring  the  Questar 
Pipeline  gathering  facihties  in  order  to 
compete  for  gathering  services  on  a 
"level  playing  field"  with  other  non- 
regulated  gatherers. 

It  is  stated  that  Questar  Pipeline  and 
QGM  have  entered  into  an  agreement  for 
the  transfer  of  assets  imder  which  QGM, 
upon  Commission  approval,  will  receive 


>QGM  states  that  Questar  Pipeline  has  filed  an 
application  in  Docket  No.  CP95-650-000  for 
authorization  to  abandon  the  {acilities  to  be 
acquired  by  QGM. 


aU  of  Questar  Pipeline's  gathering 
facilities  and  services  at  net  book  value, 
effective  January  1, 1996.  QGM 
emphasizes  that  it  will  conduct  its 
gathering  operations  as  a  separate 
Questar  Pipeline  subsidiary  whose 
business  activities  will  be  distinct  from 
Questar  Pipeline's  interstate  pipeline 
transportation  business  and  will  operate 
the  subject  gathering  facilities  in  a  non- 
discriminatory manner  and,  through  the 
assignment  of  existing  gathering 
agreements,  the  negotiation  of  new 
gathering  agreements,  or  through 
"default  contracts",  will  offer  existing 
Questar  Pipeline  gathering  customers 
,the  opportunity  to  continue  to  receive 
gathering  services.  Consequently,  QGM 
concludes,  no  aspect  of  the  service  to 
the  customer  will  be  altered. 

It  is  explained  that  the  assets  to  be 
transferred  to  QGM  include:  (1) 
"certificated  gathering"  facilities, 
including  certain  gathering  facihties 
certificated  to  perfonn  a  limited 
transmission  function,  (2)  a  single 
transmission  facility  and  (3)  non- 
certificated  gathering  facilities  and  that 
the  gross-plant  investment,  as  of  May 
3 1 ,  1995 ,  of  the  noncertificated 
gathering,  certificated  gathering  and 
transmission  facihties  proposed  to  be 
transferred  to  QGM  is  $83,649,500. 
QGM  states  that,  upon  receipt  of  the 
requested  Authorizations  and  upon 
completion  of  the  transfer  (spindown)  of 
Questar  Pipeline's  gathering  facilities, 
QGM  will  be  engaged  in  the  business  of 
operating  field  facihties  and  gathering, 
treating,  processing,  dehydrating, 
purifying  and  providing  field 
compression  of  nattu-al  gas.  These 
activities,  QGM  further  states,  will  be  in 
competition  with,  among  others, 
producers,  other  gatherers  and  intrastate 
pipeline  companies,  none  of  whom  are 
regulated  by  die  Commission. 

Comment  date:  September  6, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

4.  ANR  Pipeline  Company 

[Docket  No.  CP95-67a-000) 

Take  notice  that  on  August  9, 1995, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP95-678- 
000  a  request  pujrsuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  an  interconnection  imder 
ANR's  blanket  certificate  issued  in 
Docket  Nb,-CP82^80-000  pursuant  to 
Section  7  of  the  Natiual  Gas  Act,  all  as 
more  fiUly  set  forth  in  the  request  that 


is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  construct  and 
operate  an  interconnection  between 
ANR  and  Consumers  Power  Company. 
The  interconnection  will  be  located  in 
Overisel  Township,  Allegan  Coionty, 
Michigan. 

Comment  date:  October  2, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP95-685-0001 

Take  notice  that  on  August  14, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
685-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  to  construct  and  operate  a 
new  dehvery  point  located  on  its  system 
in  McKean  County,  Pennsylvania  for 
deUveries  of  natural  gas  to  an  existing 
end-user  customer,  Ball  Glass  Container 
Corporation  (Ball  Glass)  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  frdly  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Teimessee  proposes  to  install,  own, 
operate  and  maintain  a  4-inch  hot  tap 
assembly,  approximately  sixty  feet  of  4- 
inch  intercoiuiecting  pipe  and  a  meter 
skid  assembly  on  Tennessee's  existing 
right-of-way  and  to  install  electronic  gas 
measurement  equipment  on  a  site 
provided  by  Ball  Glass  adjacent  to 
Tennessee's  right-of-way  located  in 
McKean  County,  Pennsylvania. 
Tennessee  states  that  the  estimated  cost 
to  install  these  faciUUes  is  $65,000. 
Tennessee  states  that  the  volumes  to  be 
deUvered  to  Ball  Glass  after  the  delivery 
point  is  estabUshed  would  not  exceed 
the  total  quantities  authorized  to  be 
delivered  and  would  have  no  impact  on 
Teimessee's  peak  day  and  annual 
dehveries.  National  states  that  the 
addition  of  the  new  dehvery  point  is  not 
prohibited  by  Teimessee's  existing  tariff 
and  Tennessee  has  sufficient  capacity  to 
accompUsh  dehveries  at  the  new 
delivery  point  without  detriment  or 
disadvantage  to  Tennessee's  other 
customers. 

Comment  date:  October  2, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Company 

[Docket  No.  CP95-687-000] 

Take  notice  that  on  August  14, 1995,    ^ 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
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No.  CP95-687-000  an  apphcation 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  by  sale  to  Conoco  Inc. 
(Conoco),  certain  compressor  and 
pipeline  facihties,  with  appurtenances, 
in  Rio  Blanco  County,  Colorado, 
referred  to  as  the  Sagebrxish  facihties, 
and  certain  services  rendered  thereby, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Northern  states  that  the  Sagebrush 
facilities  consist  of  its  Rio  Blanco 
compressor  station  and  200  feet  of  10- 
inch  downstream  pipeline  connecting  to 
Questar  Pipeline  Company.  Northern 
also  states  that  Conoco  owns  the 
majority  of  the  production  attached  to 
the  Sagebrush  facihties. 

Nortnem  explains  that  the  Sagebrush 
facihties  were  initially  acquired  as  gas 
supply  facihties  in  ordn  to  connect  new 
gas  supplies  required  for  its  merchant 
sales  obhgation;  however,  as  a  result  of 
industry  restructxuing  imder  Order  No. 
636,  Northern's  role  in  the  marketplace 
has  changed  from  a  merchant  of  natural 
gas  to  a  transporter  of  natural  gas  and 
the  responsibility  for  obtaining  gas 
supply  has  shifted  from  Northern  to  its 
customers.  Consequently,  Northern 
states  that  the  Sagebrush  facihties  are 
non-contiguous  to  Northern's  traditional 
transmission  pipeline  system  and  are 
therefore  no  longer  needed  by  N<Hthem. 
Northern  states  that  the  Sagebrush 
facihties,  if  owned  and  operated  by 
Conoco,  will  enhance  the  use  of 
Conoco's  other  assets  and  services  in  the 
Rocky  Moimtain  area. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Conoco  Inc. 

[Docket  No.  CP9fr-«89-000] 

Take  notice  that  on  August  15, 1995, 
Conoco  Inc.  (Conoco),  600  North  Dairy 
Ashford,  Houston,  Texas  77079,  filed  in 
Docket  No.  CPg5-689-000  a  petition  for 
an  order  declaring  that  the  Sagebrush 
facihties  located  in  Rio  Blanco  County, 
Colorado,  to  be  acquired  from  Northern 
Natural  Gas  Company  (Northern),  are 
gathering,  all  as  more  hilly  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Conoco  states  that  the  Sagebrush 
facihties  are  located  in  the  vicinity  of 
Conoco's  production  and  gathering 
operations  and  Conoco  owns  most  of  the 
production  attached  to  the  Sagebrush 
facilities.  Conoco  states  that  it  has 
entered  into  an  Asset  Purchase 
Agreement  with  Northern  to  acquire 
these  assets  for  $125,000.  Conoco 
further  states  that  the  Sagebrush 


facihties  consist  of  a  137  horsepower 
compressor  and  200  feet  of  10-inch 
pipeline  which  connects  to  Questar 
Pipeline  Company's  mainline  facihties. 
Comment  date:  September  6, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  apphcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to      ° 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  vnll  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
Lob  D.  Caahell. 
Secretary. 

[PR  Doc.  95-20919  Filed  8-22-95:  8:45  am] 
BHJJNQ  cooc  enr-oi-p 


[Doctot  No.  ER9S-1 194-000] 

The  Cleveland  Electric  Illuminating 
Company,  Duquasne  Light  Company, 
Ohio  Ediaon  Company,  Pennsylvania 
Power  Company  and  Toledo  Ediaon 
Company;  Notice  of  Filing 

August  17, 1995. 

Take  notice  that  The  Cleveland 
Electric  Illuminating  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company  and  Toledo  Edison  Company 
on  July  14, 1995,  amended  its  filing  in 
diis  dodcet  of  proposed  changes  in  their 
FERC  Electric  Service  Rate  Schedules 
Nos.  26,  24, 160,  45  and  36  respectively. 

The  amendment  to  the  fihng  is  solely 
to  correct  the  FERC  rate  schedule 
number  for  Toledo  Edison  Company. 
The  filing  amends  the  utihties'  CAPCO 
Basic  Operating  Agreement  (Agreement) 
to  permit  any  two  parties  to  the  . 
A^eement  to  provide  capacity  and 
associated  energy  in  connection  with 
scheduled  maintenance  on  a  willing 
suppher/vnlling  receiver  basis. 

Copies  of  the  filing  were  served  upon 
the  Public  Utihties  Commission  of  Ohio 
and  the  Pennsylvania  Pubhc  Utihty 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  28, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashetl, 

Secretary. 

[J?R  Doc.  95-20822  Filed  8-22-95;  8:45  am] 

BHJJNQ  CODE  STIT-ei-M 

[Doctot  No.  CP95-673-00Q] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

August  17, 1995. 

Take  notice  that  on  August  8,  1995, 
Colorado  Interstate  Gas  Company  (QG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP95-6  73-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
five  natural  gas  transportation 
agreements,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  abandon  the 
following  transportation  agreements: 

(1)  On  October  5, 1994,  the 
Commission  issued  a  certificate  in 
Docket  No.  CP84-557-000,  authorizing 
CIG  to  transport,  on  a  best  efforts  basis, 
up  to  9,000  Mcf  of  gas  per  day  for 
Questar  Pipeline  Company  (Questar). 
QG  states  that  under  Rate  Schedule  X- 
52  it  received  gas  from  Questar  in 
Sweetwater  County,  Wypming  and 
redelivered  the  gas  to  Questar  in 
converse  County,  Wyoming.  CIG  asserts 
that  by  letter  dated  March  22, 1995, 
Questar  has  agreed  to  the  termination  of 
the  agreement  effective  April  30, 1995. 

(2)  On  April  12, 1985,  the 
Commission  issued  a  certificate  in 
Docket  No.  CP85-23-000,  authorizing 
QG  to  transport,  on  an  intemiptible 
basis,  up  to  5,000  Mcf  of  gas  per  day  for 
NGL  Production  Company  (NGL).  CIG 
states  that  imder  Rate  Schedule  X-53  it 
received  gas  from  NGL  in  Park  and 
Fremont  Coimties,  Wyoming  and 
redeUvered  the  gas  to  NGL  in 
Sweetwater  County,  Wyoming  and 
Unitah  County,  Utah.  QG  asserts  that  by 
letter  dated  June  21, 1995,  it  gave  NGL 
notice  that  the  agreement  termination 
would  be  effective  July  31, 1995. 

(3)  On  October  30, 1985.  the 
Commission  issued  a  certificate  in 
Docket  No.  CP85-589-000,  authorizing 
QG  to  transport,  on  an  intemiptible 
basis,  up  to  10,000  Mcf  of  gas  per  day 
for  Sinclair  Oil  Corporation  (Sinclair). 
CIG  states  that  under  Rate  Schedule  X- 
56  it  received  gas  from  Sinclair  in  Park, 
Fremont,  Sweetwater,  and  Natrona 
Countries,  Wyoming  and  redelivered  the 
gas  to  Sinclair  in  Carbon  County, 
Wyoming.  QG  asserts  that  by  letter 


dated  June  21, 1995,  it  gave  Sinclair 
notice  that  the  agreement  termination 
would  be  effective  September  30, 1995. 

(4)  On  September  30,  1985,  the 
Commission  issued  a  certificate  in 
Docket  No.  CP85-447-000,  authorizing 
QG  to  transport,  on  an  intemiptible 
basis,  up  to  15,000  Mcf  of  gas  per  day 
for  Western  Natural  Gas  and 
Transmission  Corp.  (Western).  QG 
states  that  under  Rate  Schedule  X-58  it 
received  gas  from  Western  in  Park 
County,  Wyoming  and  Kiowa  Coimty, 
Colorado  and  redelivered  the  gas  to 
Western  in  Adams  County,  Colorado. 
QG  asserts  that  by  letter  dated  June  13, 
1995,  it  gave  Western  notice  that  the 
agreement  termination  would  be 
effective  September  30, 1995. 

(5)  On  March  19. 1986,  the 
Commission  issued  a  certificate  in 
Docket  No.  CP85-481-000,  authorizing 
QG  to  transport,  on  an  intemiptible 
basis,  up  to  10,000  Mcf  of  gas  per  day 
for  Northern  Natural  Gas  Company 
(Northern).  QG  states  that  under  Rate 
Schedule  X-64  it  received  gas  from 
Northern  in  Weld  and  Adams  Counties, 
Colorado  and  Sweetwater,  Carbon, 
Washakie,  and  Fremont  Counties, 
Wyoming  and  redefivered  the  gas  to 
Northern  in  Sweetwater  County, 
Wyoming  and  Moore  County,  Texas. 
QG  asserts  that  by  letter  dated  July  22, 
1994  Northern  has  agreed  to  the 
termination  effective  July  31, 1994. 

CIG  states  that  it  requests  that  the 
effective  date  of  the  proposed 
abandonment  be  the  date  the 
Commission  issues  an  acceptable  order. 
CIG  also  mentions  that  the 
transportation  services  Usted  above  can 
be  abandoned  without  detriment  to  any 
of  the  shippers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
September  7, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 


Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwrise  advised,  it  will  be 
uimecessary  for  QG  to  appear  or  be .. 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-20823  Filed  8-22-95;  8:45  am) 
WLUNO  COOE  STir-OI-M 

[Docket  No.  RP94-72-007] 

Iroquois  Qas  Transmission  System, 
LP.;  Notice  of  Refund  Report 

August  17, 1995. 

Take  notice  that  on  August  4, 1995, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  Refund  Report  showing  the  amoimts 
that  were  refunded  pursuant  to  the 
Stipulation  and  Agreement  (Agreement) 
filed  on  March  30. 1995,  and  approved 
by  a  Commission  letter  order  issued 
June  19, 1995. 

The  report  states  that  Iroquois  has 
refunded  to  its  affected  customers 
$12,639,925.35  in  principal  and  interest. 
Also,  pursuant  to  Article  I  Section  1.2 
of  the  Agreement,  froquois  has  applied 
the  ITS  revenue  sharing  threshold  offset 
against  the  August  1994  principal 
balance  of  each  affected  customer.  The 
total  offset  appUed  is  $192,708.52. 
froquois  states  that  the  refund  was 
calculated  in  accordance  with  Section 
2.2  of  the  Agreement.  Interest  was 
computed  in  accordance  with  18  CFR 
154.67(c)(2). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  24, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection, 
Lois  D.  Casheil, 
Secrataiy. 

[FK  Doc  95-20824  Filed  8-22-95;  8:45  am] 
BIIUNO  COOC  tn7^1.4i 


[Doclwt  No.  RP93-20e-007] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  17, 1995. 

Take  notice  that  on  August  14, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effective 
August  14, 1995. 

Second  Substitute  First  Revised  Sheet  No. 
263A 

In  compliance  urith  the  Commission's 
Order  issued  August  3, 1995,  in  the 
above-referenced  Docket,  Northern 
states  that  it  is  refiling  Sheet  No.  263A 
to  reflect  an  extension  of  the 
"Resolution  of  Supply  Commitment  at 
Carlton"  (Carlton  Resolution)  for  a  one- 
year  period,  by  changing  the 
termination  date  from  October  31, 1995, 
to  October  31, 1996. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissi(ms. 

Any  person  desiring  to  protest  sard 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  August  24. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Uis  D.  CasluU. 

Secretaty. 

(FR  Doc.  95-20825  Filed  8-22-95;  8:45  am) 

BILUNO  COOE  (TIT-OI-M 


[DodWt  Nos.  RP9S-197-000  and  RP95-197- 
001] 

Transcontinental  Qas  Pipe  Line 
Corporation;  Notice  of  Informal 
Settlement  Conference 

August  17, 1995; 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday, 
September  12, 1995,  at  10:00  a.nL.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
proceeding.  The  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  N.E.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations.  See  18  CFR 
385.214. 

For  additional  information,  please 
contact  Warren  C.  Wood  at  (202)  208- 
2091  or  Donald  A.  Heydt  at  (202)  208- 
0740. 

Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  95-20815  Filed  8-22-95;  8:45  am) 

MLUNQ  COOE  6717-01-M 


[Docket  No.  CP95-686-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

August  17,  1995. 

Take  notice  that  on  August  14, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  ("Transco"),  Post  Office 
Box  1396,  Houston,  Texas  77251, 
pursuant  to  and  in  accordance  with 
Section  7(b)  of  the  Natural  Gas  Act 
("NGA")  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  regulations,  filed  an 
application  in  Docket  No.  CP95-686- 
000  for  an  order  permitting  and 
approving  the  abandonment  of 
interruptible  transportation  service 
provided  to  Public  Service  Electric  & 
Gas  Company  ("PSE&G")  under 
Transco's  Rate  Schedule  X-77.  In  its 
application,  Transco  states  that  Rate 
Schedule  X-77  sets  forth  the  terms  and 
conditions  under  which  Transco 
provides  interruptible  transportation  of 
up  to  15,000  Mcf  of  gas  per  day  for 
PSE&G  from  the  interconnection 
between  Transco  and  T^messee  Gas 
Pipeline  Company  located  near 
Rivervale,  Bergen  Coimty,  New  Jersey  to 
existing  points  of  delivery  to  PSE&G  on 
Transco's  Rivervale  lateral  in  New 
Jersey.  Transco  states  that  service  imder 


Rate  Schedule  X-77  was  authorized 
pursuant  to  the  certificate  of  public 
convenience  and  necessity  granted  by 
the  Commission  by  order  issued  May  4. 
1976  in  Docket  No.  CP75-337, 
Transcontinental  Gas  Pipe  Line  Corp., 
55  FPC  2105  (1976). 

Transco  states  that  it  provided  notice 
to  PSE&G  that  Transco  was  electing  to 
terminate  Rate  Schedule  X-77  because 
PSE&G  no  longer  utilized  that 
agreement  for  interruptible 
transportation  service.  Transco  states 
that  PSE&G  formally  notified  Transco 
that  PSE&G  concurred  with  Transco's 
desire  to  terminate  the  agreement. 

Transco  states  that  abandonment  of 
Rate  Schedule  X-77  is  in  the  public 
interest.  PSE&G  no  longer  utilizes  or 
desires  this  service  agreement  for 
interruptible  service,  and  if  PSE&G  later 
desires  to  replace  the  interruptible 
transportation  service  rendered  under 
Rate  Schedule  X-77,  it  could  do  so 
under  Transco's  Rate  Schedule  IT  and 
Part  284  of  the  Commission's 
regulations.  Transco  further  states  that, 
unlike  service  under  Rate  Schedule  X- 
77,  the  replacement  service  would  have 
the  advantage  of  flexible  receipt  points. 
Transco  proposes  that  the  effective  date 
of  the  abandonment  be  the  date  of  the 
Commission's  order  authorizing  the 
abandonment, 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  6, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  rAust  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wdll  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
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certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Caihell, 
Secretary. 
(FR  Doc.  95-20826  Filed  8-22-95;  8:45  am] 

BHJJNQ  COOe  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRl-6284-q 

Governmental  Advisory  Committee  to 
ttie  U.S.  Representative  to  ttie  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Envirorunental  Protection 
Agency  (EPA)  gives  notice  of  the  third 
meeting  of  the  Governmental  Advisory 
Committee  (GAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (NACEC). 

The  Committee  was  established 
within  the  U.S.  Envirorunental 
Protection  Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  NACEC.  The  Committee  is 
authorized  under  Article  18  of  the  North 
American  Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade ' 
Implementation  Act,  Pubhc  Law  103- 
182  and  is  directed  by  Executive  Order 
12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental  . 
Cooperation".  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  a  group  of 
12  independent  representatives  drawn 
from  state  and  local  government 
agencies  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
September  26, 1995  from  8:30  a.m.  to 
4:30  p.m.  and  September  27, 1995  from 
8:30  a.m.  to  2:00  p.m. 
ADDRESSES:  MinneapoUs  Hilton  and 
Towers,  1001  Marquette  Avenue, 


Minneapolis,  Minnesota  55403.  The 
meeting  is  open  to  the  public,  vtrith 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer,  U.S.EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  August  10, 1995. 

Robert  Hardaker, 

Designated  Federal  Officer,  Governmental 
Advisory  Committee. 

(FR  Doc.  95-20886  Filed  8-22-95;  8:45  am] 

■HJJMO  COOe  1560  50  M 

[FRI-5284-1] 

National  Advisory  Committee  to  the 
U.S.  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
the  third  meeting  of  the  National 
Advisory  Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (NACEC). 

The  Committee  was  established 
within  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  NACEC.  The  Committee  is 
authorized  under  Article  17  of  the  North 
American  Agreement  on  Environmental 
Cooperation,  North  American  Free 
Trade  Implementation  Act,  Public  Law 
103-182  and  is  directed  by  Executive 
Order  12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation."  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  a  group  of 
15  independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
September  26, 1995  from  8:30  a.m.  to 
4:30  p.m.  and  September  27, 1995  from 
8:30  a.m.  to  2:00  p.m. 
ADDRESSES:  Miimeapolis  Hilton  and 
Towers,  1001  Marquette  Avenue, 


Minneapolis,  Minnesota  55402.  The 
Hieeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lena  Nfrk,  Designated  Federal  Office, 
U.S.  EPA,  Office  of  Cooperative 
Envirorunental  Management,  telephone 
202-260-8169. 

Dated:  August  10. 1995. 

LenaNirk, 

Designated  Federal  Officer  National  Advisory 
Committee. 

(FR  Doc.  95-20887  Filed  8-22-95;  8:45  am) 

MumacooE  6s«o-so-m 

{FRL-6284-3] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  as 
amended.  42  U.S.C.  9622(h),  i.J. 
Stephens  Farm  Superfund  Site, 
Newton  County,  Missouri 

AGENCY:  Envirorunental  Protection 

Agency. 

ACTION:  Nodce  of  proposed  settlement 

and  request  for  public  comment. 

SUMMARY:  In  accordance  v^th  Section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  against  Sunbeam 
Products,  Inc.,  formerly  known  as 
Sunbeam  Corporation  d/b/a  Sunbeam 
Outdoor  Products.  The  proposed 
settlement  concerns  the  federal 
govenunent's  past  response  costs  at  the 
I.J.  Stephens  Farm  Superfund  Site, 
Newton  County,  Missouri.  The 
settlement  requires  the  settling  party, 
Sunbeam  Products,  Inc.,  to  pay  $30,000 
to  the  Hazardous  Substance  Superfund. 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  pubUc  inspection  at  the 
U.S.  EPA  Region  VII  office  at  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Vanessa  Cobbs,  Regional  Hearing  Clerk, 
EPA  Region  Vn,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  telephone 
number  (913)  551-7630.  Comments 
should  reference  the  "I.J.  Stephens  Farm 
Superfund  Site"  and  EPA  Docket  No. 
Vn-94-F-0014  and  should  be  addressed 
to  Ms.  Cobbs  at  the  above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  G.  MacDonald,  Assistant 
Regional  Counsel,  EPA  Region  Vn, 
Office  of  Regional  Counsel,  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101,  telephone  number  (913)  551- 
7843. 

Dated:  August  9, 1995. 
Dennis  Grams, 
Regional  Administrator. 
(FR  Doc  95-20885  Filed  8-22-95;  8:45  am] 
BIUINO  CODE  656»-S0-M 

(OPP-d4080;  FRL  4970-1] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  vdth  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 


as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  vdll  approve  these  use 
deletions  and  the  deletions  will  become 
efiiective  on  November  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefierson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introductiim 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 


delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  11  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  21, 1995  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  memt)ers  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


Table  i  .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Labei 

000239-02483 

ORTHO  Methoxychlor  70  Dust  Base 

Methoxychlor 

Turf,  non-crop  uses 

001769-00233 

Dichloron 

Chlorpyrifos 

Mosquito  control 

002217-00675 

Acme     Agricultural     Products     Norosac    4G 
Didilobenii  HertNCide 

Dichlot>enil 

Nectarines 

002217-00677 

Casoron  85W  Dichlot)enil 

Dichlobenil 

Nectarines 

002217-00680 

Technical  Dichlobenil 

Dichlot)enil 

Nectarines 

019713-00220 

5%  Cutworm  Bait 

Trichlorfon 

Vegetables,  field  crops,  seed  field  crops 

034704-00291 

Malathion  25%  W/P 

Malathion 

Alfalfa,  beans,  clover,  broccoli,  brussel 
sprouts,  cabbage,  collards,  dandelions,  kale, 
kohlrabi,  mustard  greens,  parsley,  swiss 
chard,  turnips,  watercress,  cucumbers,  bar- 
ley, com,  oats,  rye  wtieat,  grass,  grass  hay, 
lettuce,  onions,  peanuts,  peppers,  potatoes, 
soybeans,  squash,  sugar  beets,  tomatoes, 
apples,  appncots,  cherries,  grapefruit,  lem- 
ons, limes,  oranges,  tangerines,  tangelos, 
kumquats,  grapes,  nectarines,  peaches, 
pears,  plums,  prunes,  pecans,  strawberries 

134704-00457 

Cythion  5  EC 

Malathion 

Almonds,  apples,  asparagus,  carrots,  filberts, 
nwtons,  peanuts,  pears,  pineapples  plums, 
prunes,  pumpkins,  quince,  safflower,  soy- 
beans, sugar  beets,  tobacco,  stored 
commmodity  treatment  for  wheat,  oats,  rice, 
corn,  rye,  barley,  grain  sorghum 

034704-00565 

Malathion  ULV  Concentrate  Insecticide 

Malathion 

Flax,  peas,  safflower,  soybeans,  sugar  beets, 
beef  cattle  feed  lots,  holding  pens,  tomatoes, 
forestry 

066733-00001 

Sanex  Fost>an  2E  Insecticide 

Chlorpyrifos 

Mosquito  larvicide/adulticide  use 

066733-00012 

Sanex  Fostan  4E  Insecticide 

Chlorpyrifos 

Mosquito  larvicide/adulticide  use 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  m  sequence  by  EPA  company  number. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


Company  Name  and  Address 


000239 
001769 
002217 
019713 
037404 
066733 


The  SOLARIS  Group  of  Monsanto  Co.,  P.O.  Box  5006,  San-Ramon,  CA  94583. 

NCH  Corporation,  2727  Chemsearch  Blvd.,  In/ing,  TX  75062. 

PBI/Gordon  Corp..  1217  W.  12th  SL,  P.O.  Box  4090,  Kansas  City,  MO  64101. 

Draxel  Chemical  Co.,  P.O.  Box  13327, 1700  Channel  Ave..  Memphis,  TN  38113. 

Platte  Chemical  Co..  P.O.  Box  667.  Greeley,  CO  80632. 

Sanex  Agro  Inc..  c/o  Alfred  Miller,  15  Webster  St,  EHiot  Square  Building.  Suite  9470,  Buffalo,  NY  14203. 


m.  Existiiig  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  Protection,  Pesticides 
and  pests.  Product  registrations 

Dated:  August  14, 1995. 

Frank  Sanders, 

Dinctor,  Program  Management  and  Support 
Division. 

(FR  Doc  95-20671  Filed  8-22-95;  8:45  am] 
BIUMQOOOC  I 


FEDERAL  RESERVE  SYSTEM 

Central  Illinois  Bancorp,  Inc.,  et  al.; 
AcqulsWons  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 


greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiut:es, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  6, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.filuemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Central  Illinois  Bancorp,  Inc., 
Sidney,  Illinois;  to  acquire  Mortgage 
Services  of  Illinois,  Inc.,  Bloomington, 
Illinois,  and  thereby  engage  in  making, 
selling,  and  servicing  mortgage  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Southeast  Bancorp  of  Texas,  Inc., 
Winnie,  Texas;  to  acquire  Bonnet 
Financial  Services.  Inc.,  Winnie,  Texas, 
and  thereby  engage  in  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Goveniors  of  the  Federal  Reserve 
System,  August  17, 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  95-20911  Filed  8-22-95;  8:45  am] 

BILLmO  CODE  «210-01-F 


Community  First  Bankshares,  Inc.,  et 
al.;  Acquisitions  of  Companies 
Ertgaged  In  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undye  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
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offices  of  the  Board  of  Governors  not 
later  than  September  5, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  Conununity  First  Baitkshares,  Inc., 
Fargo,  North  Dakota;  to  acquire  National 
Insurance  Agency,  Holyoke,  Colorado, 
and  thereby  engage,  through  its  nonbank 
subsidiary.  Community  Insurance,  Inc., 
Faigo,  North  Dakoa,  in  general 
insurance  activities  in  a  town  of  less 
than  5,000,  pursuant  to  § 
225.25(b)(8)(ui)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Keimeth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  C^fomia 
94105: 

1.  Centennial  Holdings,  Ltd., 
Olympia.  Washington;  to  acquire 
Centennial  Funding  Corporation, 
Puyallup,  Washington,  and  thereby 
engage  in  making  and  servicing  loans, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-20915  Filed  8-22-95;  8:45  am) 

WLUKiO  CODE  SMO-OI-F 

4^ 

Corporacion  Bancaria  de  Espana,  S.A., 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  15, 1995. 

A.  Federal  Reserve  Bank  of  New 
Yorit  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  Corporacion  Bancaria  de  Espana, 
S.A.,  and  its  subsidiary.  Banco  Exterior 
de  Espana,  both  of  Madrid,  Spain  to 
acquire  100  percent  of  EXTEbancorp, 
Hauppauge,  New  York  and  thereby 
indirectly  acquire  Extebank, 
Hauppauge,  New  York.  In  connection 
with  this  application  EXTEbancorp  has 
applied  to  become  a  bank  holding 
company  by  acquiring  Extebank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pioneer  Bancshares,  Inc., 
Chattanooga,  Tennessee,  to  acquire  100 
percent  of  the  voting  shares  of 
Sweetwater  Valley  Corporation. 
Sweetwater,  Tennessee,  and  thereby 
indirectly  acquire  Valley  Bank, 
Sweetwater,  'Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  17, 1995. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-20912  Filed  8-22-95;  8:45  am] 
BILUNa  CODE  taio-oi-F 


Glen  R.  Hurlbutt;  Ctiange  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  5, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Glen  R.  Hurlbutt,  individually  and 
as  Trustee  of  Neva  Hiulbutt  Trust, 
Marshalltown,  Iowa;  to  acqiiire  11.74 
percent,  for  a  total  of  11.74  percent,  of 
the  voting  shares  of  Beaman  Bancshares, 
Inc.,  Beaman,  Iowa,  and  thereby 
indirectly  acquire  Farmers  Savings 
Bank,  Beaman,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1995. 

Jennifsr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-20916  Filed  8-22-95;  8:45  am] 

MLUNQ  COOE  tIIO-01-F 


Napervilie  Bancorp,  Inc.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wall  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  15, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Napervilie  Bancorp,  Inc., 
Napervilie,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  voting  shares  of  Napervilie 
Bank,  Napervilie,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 
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1.  First  Paducah  Bancshares  of  Texas, 
Inc.,  Paducah,  Texas,  and  First  Paducah 
Bancshares  of  Delaware,  Dover, 
Delaware,  to  become  bank  holding 
companies  by  acquiring  at  least  87.7 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Paducah,  Paducah, 
Texas. 

C.  Federal  Resenre  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califomia 
94105: 

1.  ValliCorp  Holdings,  Inc.,  Fresno, 
Califomia;  to  merge  with  Cobank 
Financial  Corporation,  San  Luis  Obispo, 
Califomia,  and  thereby  indirectly 
acquire  Commerce  Bank  of  San  Luis 
Obispo,  N.A.,  San  Lms  Obispo, 
Califomia. 

Boatd  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1995. 
JennifiBr  J.  Johnsoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-20913  Filed  »-22-95: 8:45  am] 

BIUJNQCOOC  «210-«1-f 


State  Street  Boston  Corporation,  et  al.; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanldng 
Actlvltiss 

The  companies  listed  in  this  notice 
have  filed  an  application  imder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regidation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  tmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  September  5, 
1995 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  State  Street  Boston  Corporation, 
Boston,  Massachusetts;  to  establish, 
through  its  subsidiary,  Boston  Financial 
Data  Services,  Inc.,  Quincy, 
Massachusetts,  a  de  novo  joint  venture, 
BancBoston  State  Street  Investor 
Services,  L.P.,  Canton,  Massachusetts, 
with  The  First  National  Bank  of  Boston, 
N.A.,  Boston,  Massachusetts,  as  co- 
venturer,  and  thereby  engage  in 
performing  functions  and  activities  that 
may  be  performed  by  a  trust  company 
and  providing  data  processing  and  data 
transmission  services,  pursuant  to  § 
225.25(b)(3)  and  (b)(7)  of  the  Board's 
Regulation  Y.  Boston  Financial  Data 
Services,  Inc.  is  equally  owned  by  State 
Street  Boston  Corporation  and  DST 
Systems,  Inc. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  York  Ban  Corp..  YoA, 
Nebraska;  and  Albion  National 
Management  Company,  Albion, 
Nebraska,  to  acquire  Bartlett  Savings  & 
Loan  Association,  Bartlett,  Nebraska, 
and  thereby  engage  in  owning, 
controlling,  and  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  August  17, 1995. 
JennifiBT  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-20914  Filed  &-22-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[Dia7611] 

Independent  News  Company,  Inc.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Set  aside  order.         , 

SUMMARY:  This  order  reopens  a  1960 
consent  order — which  required  the 


company  to  offer  promotional 
allowances  for  its  publications  on 
proportionally  equal  terms  to  all 
customers-^-and  sets  aside  the  consent 
order  as  to  respondent  Warner  Publisher 
Services,  the  successor  of  Independent 
News  Company,  pursuant  to  the 
Commission's  Simset  Policy  Statement, 
imder  which  the  Commission  presumes 
that  the  public  interest  requires 
terminating  competition  orders  that  are 
more  than  20  years  old. 

DATES:  Consent  order  issued  July  6. 
1960.  Set  aside  order  issued  June  14, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore.  FTC/S-2115, 
Washington,  DC.  20580.  (202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Independent  News  Company, 
Inc.  The  prohibited  trade  practices  and/ 
or  corrective  actions  are  removed  as 
indicated. 

(Sec.  6,  38  Stat.  721;  IS  U.S.C  46.  Interprets 
or  applies  sec.  2, 49  Stat.  1526;  15  U.S.C.  13) 

Order  Reopening  Proceeding  and 
Setting  Aside  Order 

Commissioners:  Robert  Pitofsky,  Chairman, 
Mary  L.  Azcuenaga,  Janet  D.  Steiger, 
Roscoe  B.  Starek,  ID,  Christine  A.  Vamey 

On  Febmary  16, 1995.  Warner 
Publisher  Services,  Inc.  ("WPS"),  as 
respondent  and  successor  of 
Independent  News  Company,  Inc.,' 
filed  a  Petition  to  Reopen  and  Set  Aside 
Consent  Order  (^'Petition"),  in  this 
matter.  WPS  requests  that  the 
Commission  set  aside  the  1960  consent 
order  in  this  matter  pursuant  to  section 
5(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(b),  Rule  2.51  of  the 
Commission's  rules  of  practice,  16  CFR 
2.51,  and  the  Statement  of  Policy  With 
Respect  to  Duration  of  Competition 
Orders  and  Statement  of  Intention  to 
Solicit  Public  Comment  With  Respect  to 
Duration  of  Constuner  Protection 
Orders,  issued  on  July  22,  1994,  and 
published  at  59  FR  45,286-92  (Sept.  1, 
1994)  ("Simset  Policy  Statement").  In  its 
Petition,  WPS  affirmatively  states  that  it 
has  not  engaged  in  any  conduct 
violating  the  terms  of  the  order.  The 
Petition  was  placed  on  the  public 
record,  and  the  thirty-day  comment 
period  expired  on  March  27, 1995.  No 
comments  where  received. 

The  Commission  in  its  Sunset  Policy 
Statement  said,  in  relevant  part,  that 
"effective  immediately,  the  Commission 


>  Since  the  Commission  issued  the  order  in  this 
matter,  Independent  has  changed  its  name  to 
Warner  Publisher  Services,  Inc.  and  is  now  owned 
by  Warner  Communications  Inc.  The  other 
respondent  in  this  matter,  The  New  American 
Library  of  World  Literature,  Inc..  did  not  petition 
to  have  the  order  set  aside  as  to  it 
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wll  presume,  in  the  context  of  petitions 
to  reopen  and  modify  existing  orders, 
that  the  public  interest  requires  setting 
aside  orders  in  effect  for  more  than 
twenty  years."  ^  The  Commission's 
consent  order  in  Docket  No.  7611  was 
issued  on  July  6, 1960,  and  has  been  in 
effect  for  more  than  twenty  years. 
Consistent  with  the  Commission's 
'Sunset  Policy  Statement,  the 
presumption  is  that  the  order  should  be 
"terminated.  Nothing  to  overcome  the 
presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
in  Docket  No.  7611  as  to  WPS. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened; 

It  is  further  ordered  that  the 
Commission's  order  in  Docket  No.  7611 
be,  and  it  hereby  is,  set  aside  as  to 
respondent  Warner  Publisher  Services, 
Inc.,  as  of  the  effective  date  of  this  order. 

By  the  Conmiission. 
Benjamin  I.  Herman, 
Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Independent 
News  Company,  Inc.,  Docket  No.  7611 

I  concur  in  the  decision  to  grant  the 
request  of  Warner  Publisher  Services^ 
Inc.,  the  successor  of  Independent  News 
Company,  Inc.,  to  set  aside  the  1960 
order  in  this  case.  I  dissent  from  the 
decision  to  limit  the  setting  aside  of  the 
order  to  Warner,  instead  of  setting  aside 
the  order  in  its  entirety. 

The  decision  to  limit  relief  to  Warner, 
one  of  the  two  respondents  under  the 
order,  appears  to  be  inconsistent  with 
the  Commission's  announced  policy  to 
presume  "that  the  public  interest 
requires  reopening  and  setting  aside  the 
order  in  its  entirety"  (emphasis  added) 
"when  a  petition  to  reopen  and  modify 
a  competition  order  is  filed"  and  the 
order  is  more  than  twenty  years  old.' 
The  Commission's  recognition  of  the 
limitations  of  the  findings  underlying  an 
order  2  further  suggests  that  the 
presumption  that  an  order  will  be 
terminated  after  twenty  years  should 
apply  to  the  order  in  its  entirety  and  not 
be  limited  to  the  petitioner.^ 


2  See  Sunset  Policy  Statement,  59  Fed.  Reg.  at 
45.289. 

'  FTC,  Statement  of  Policy  with  Respect  to 
Duration  of  Competition  Orders  and  Statement  of 
Intention  To  Solicit  Public  Comment  with  Respect 
to  Duration  of  Consumer  Protection  Orders  (July  22, 
1994),  at  8  (hereafter  "Sunset  Policy  Statement"). 

'"[Fjindings  upon  which  (orders)  are  based 
should  not  be  presumed  to  continue"  for  longer 
than  twenty  years.  Sunset  Policy  Statement  at  4. 

'  The  presumption  of  termination  after  20  years 
applies  automatically  for  new  orders  in  competition 
cases  and  is  not  limited  to  individual  respondents, 
further  supporting  the  view  that  the  twenty-year 
presumption  in  &vor  of  sunset  for  existing  orders 


I  previously  have  expressed  my 
concern  that  the  adoption  of  a 
presumption  instead  of  an  across-the- 
board  rule  in  favor  of  sunset  "will 
impose  costs  by  requiring  respondents 
to  file  individual  petitions  and  the 
Commission  to  assess  in  the  context  of 
each  such  petition  whether  the 
presumption  has  been  overcome  for  that 
order."  *  Now  the  Commission  would 
further  increase  the  burden  on  both 
public  and  private  resources  by 
applying  the  presumption  in  favor  of 
sunset  not  only  on  a  case-by-case  basis 
but  on  a  respondent-by-respondent 
basis. 

The  petition  filed  by  Warner  invoked 
the  twenty-year  presumption  that  the 
order  should  be  set  aside.  No  evidence 
of  recidivist  conduct  by  any  respondent, 
including  The  New  American  Library  of 
World  Literature,  Inc.,  having  been 
presented  to  overcome  the 
presumption,'  the  order  should  be  set 
aside  in  its  entirety. 
(FR  Doc.  95-20904  Filed  8-22-95;  8:45  am) 
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[Okt  7614] 

National  Comics  Publications,  Inc.,  et 
al.;  Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1960 
consent  order — which  required  the 
companies  to  offer  promotional 
allowances  for  their  publications  on 
proportionally  equal  terms  to  all 
customers — and  sets  aside  the  consent 
order  pursuant  to  the  Commission's 
Sunset  Policy  Statement,  under  which 
the  Commission  presumes  that  the 
public  interest  requires  terminating 
competition  orders  that  are  more  than , 
20  years  old. 

DATES:  Consent  order  issued  July  6, 
1960.  Set  aside  order  issued  June  14, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore.  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2526. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  National  Comics  Publications, 
Inc.,  et  al.  The  prohibited  trade  practices 
and/or  corrective  actions  are  removed  as 
indicated. 


(Sec.  6,  38  Stat  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  2, 49  Stat  1526;  15  U.S.C.  13) 
Commissioners:  Robert  Pitofaky,  Chairman, 
Mary  L  Azcuenaga,  )anet  D.  Steiger, 
£oscoe  B.  Starek  m,  Christine  A.  Vamey 

Order  Reopening  Proceeding  and 
Setting  Aside  Oi^er 

On  February  16, 1995,  DC  Comics  and 
Warner  Publisher  Services,  Inc. 
("WPS"),  as  respondents  and  successors 
to  National  Comics  Publications,  Inc. 
and  Independent  News  Company,  Inc.,> 
filed  a  Petition  to  Reopen  and  Set  Aside 
Consent  Order  ("Petition"),  in  this 
matter.  DC  and  WPS  request  that  the 
Commission  set  aside  the  1960  consent 
order  in  this  matter  pursuant  to  section 
5(b)  of  the  Federal  Trade  Commission 
Act,  14  U.S.C.  45(b),  Rule  2.51  of  the 
Commission's  Rules  ofPractice,  16  CFR 
2.51,  and  the  Statement  of  Policy  With 
Respect  to  Duration  of  Competition 
Orders  and  Statement  of  Intention  to 
SoUcit  Public  Comment  With  Respect  to 
Duration  of  Consumer  Protection 
Orders,  issued  on  July  22, 1994,  and 
published  at  59  FR  45,286-92  (Sept.  1, 
1994)  ("Sunset  Policy  Statement").  In  its 
Petition,  DC  and  WPS  affirmatively  state 
that  neither  has  engaged  in  any  conduct 
violating  the  terms  of  the  order.  The 
Petition  was  placed  on  the  public 
record,  and  the  thirty-day  comment 
period  expired  on  March  27, 1995.  No 
comments  were  received. 

The  Commission  in  its  Sunset  Policy 
Statement  said,  in  relevant  part,  that 
"effective  immediately,  the  Commission 
will  presume,  in  the  context  of  petitions 
to  reopen  and  modify  existing  orders, 
that  the  public  interest  requires  setting 
aside  orders  in  effect  for  more  than 
twenty  years."  ^  The  Commission's 
consent  order  in  Docket  No.  7614  was 
issued  on  July  6, 1960,  and  has  been  in 
effect  for  more  than  twenty  years. 
Consistent  with  the  Commission's 
Sunset  Policy  Statement,  the 
presumption  is  that  the  order  should  be 
terminated.  Nothing  to  overcome  the 
presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
in  Docket  No.  7614. 

Accordingly,  it  is  ordered  that  this    . 
matter  be,  and  it  hereby  is,  reopened; 

It  is  further  ordered  that  the 
Commission's  order  in  Docket  No.  7614 
be,  and  it  hereby  is,  set  aside  as  of  the 
effective  date  of  this  order. 


should  apply  to  the  order,  not  to  particular 
respondents. 

*  Separate  Statement  of  Commissioner  Mary  L. 
Azcuenaga  on  Sunset  Policy  (July  22, 1994),  at  7 
(footnote  omitted). 

'  See  Sunset  Policy  Statement  at  8  n.l9. 


'  Since  the  Commission  issued  the  order  in  this 
matter,  National  Comics  has  become  DC  Comics,  a 
general  partnership  between  Warner 
Communications,  Inc.,  and  Time  Warner 
Entertaiiunent  Co..  L.P.  Independent  has  changed 
its  name  to  Warner  Publisher  Services,  Inc.  and  is 
now  owned  by  Warner  Communications  Inc. 

>  See  Sunset  Policy  Statement.  59  FR  at  45.289. 
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By  the  Commission. 
Beniamin  I.  Berman, 
Acting  Secretary. 

(FR  Doc.  95-20905  Filed  »-22-95:  8:45  am] 
MLUNQ  COM  S7S0-»f-M 

[Dkt544q 

Rubber  Manufacturers  Association, 
Inc.,  et  al.;  Prohibited  Trade  Practices 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Conunission. 
ACnON:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1948 
consent  order — which  prohibited  the 
Associaticm  from  formulating  or 
enforcing  resale  price  agreements, 
exchanging  resale  price  information  or 
entering  into  price- fixing  agreements — 
and  sets  aside  the  consent  order  as  to 
respondent  Rubber  Manufacturers 
Association  pursuant  to  the 
Commission's  Sunset  Policy  Statement, 
under  which  the  Commission  presumes 
that  the  pubUc  interest  requires 
terminating  competition  orders  that  are 
more  than  20  years  old. 
DATES:  Consent  order  issued  February  2, 
1948.  Set  aside  order  issued  July  19, 
1995. 

FOP  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Piotrowsld,  FTC/S-2115, 
Washington,  D.C.  20580.  (202)  326- 
2623. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Rubber  Manufacturers 
Association,  Inc.,  et  al.  The  prohibited 
trade  practices  and/or  corrective  actions 
are  removed  as  indicated. 

(Sec.  6,  38  SUt.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5.  38  Stat  719,  as  amended; 
15  U.S.C.  45) 

Commissioners:  Robert  Pito&ky,  Chainnan, 
Mary  L.  Azcuenaga,  Janet  D.  Steiger, 
Roflcoe  B.  Starek,  III,  Christine  A.  Vamey 

In  the  Matter  of — 
Rubber  Manufactiu«rs  Association,  Inc., 

a  corporation; 
George  Flint,  an  individual; 
Auburn  Rubber  Corporation,  a 

corporation; 
Avon  Sole  Company,  a  corporation; 
Dryden  Rubber  Company,  a  corporation; 
Essex  Rubber  Company,  a  corporation; 
The  B.F.  Goodrich  Company,  a 

corporation; 
Goodyear  Tire  and  RuU>er  Company,  a 

corporation; 
Alfred  Hale  Rubber  Corporation,  a 

corporation; 
The  Holtite  Manufacturing  Company,  a 

corporation; 
Hood  Rubber  Company,  a  corporation; 
The  I.T.S.  Company,  a  corporation; 
The  O'Sullivan  Rubber  Company,  a 

corporation: 


Panther-Panco  Rubber  Company,  Inc.,  a 

corporation; 
Seiberling  Rubber  Company,  a 

corporation; 
United  States  Rubber  Company,  a 

corporation; 
Rubber  Heel  &  Sole  Manufacturers 

Association,  a  trade  association; 
R.S.  Crawford,  an  individual; 
Avon  Sole  Company,  a  corporation; 
The  Bearfoot  Sole  Company,  Inc.,  a 

corporation; 
Beebe  Brothers  Rubber  Company,  a 

corporation; 
Bradstone  Rubber  Company,  a 

corporation; 
The  Hagerstown  Rubber  Company,  a 

corporation; 
Hanover  Rubber  Company,  a 

corporation; 
Lynch  Heel  Company,  a  corporation; 
The  Monarch  Rubber  Company,  Inc.,  a 

corporation; 
The  Norwalk  Tire  k  Rubber  Company, 

a  corporation; 
Plymouth  Rubber  Company,  Inc..  a 

corporation; 
Quabaug  Rubber  Company,  a 

corporation; 
Travelite  Rubber  Company.  Inc..  a 

corporation; 
Victor  Products  Corporation  of 

Pennsylvania,  a  corporation; 
Webster  Rubber  Company,  a 

corporation; 
Connecticut  Leather  &  Findings 

Association,  Inc.,  a  corporation; 
Harry  Diamond,  an  individual; 
Bridgefport  Leather  Company,  a 

corporation; 
Maurice  Greenberg,  an  individual; 
Diamond  Leather  Company,  a 

corporation; 
Louis  Geghter,  an  individual; 
New  Haven  Leather  Company,  Inc..  a 

corporation; 
Puzzo  Brothers  Company,  a  corporation; 
Rochina  Decroce  and  Anthony  Decroce, 

Copartners  d/b/a  Torrington  Leather 

Company; 
Zich  Leather  Company,  a  corporation; 

and 
Cat's  Paw  Rubber  Company,  Inc.,  a 

corporation. 

Order  Reopening  Proceeding  and 
Setting  Aside  Order  as  to  Respondent 
Rubber  Manufacturers  Association,  Inc. 

On  March  17, 1995,  Rubber 
Manufacturers  Association,  Inc. 
("Rubber  Manufacturers")  one  of  forty- 
three  respondents  named  in  this  consent 
order,^  filed  its  Petition  to  Reopen  and 
Set  Aside  Consent  Orders  ("Petition")  in 
this  matter.  Rubber  Manufacturers 


requests  that  the  Commission  set  aside 
the  1948  consent  order  in  this  matter 
pursuant  to  Section  5(b)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(b). 
Rule  2.51  of  the  Commission's  Rules  of 
Practice,  16  C.F.R.  2.51.  and  the 
Statement  of  Policy  With  Respect  to 
Duration  of  Competition  Orders  and 
Statement  of  Intention  to  Solicit  Public 
Comment  With  Respect  to  Ehiration  of 
Consimier  Protection  Orders,  issued  on 
July  22, 1994,  and  pubUshed  at  59  FR 
45,286-92  (Sept.  1, 1994)  ("Sunset 
PoUcy  Statement").  In  the  Petition, 
Rubber  Manufactiuers  affirmatively 
states  that  it  has  not  engaged  in  any 
conduct  violating  the  terms  of  the  order. 
The  Petition  was  placed  on  the  public 
record,  and  the  thirty-day  comment 
period  expired  on  May  10, 1995.  One 
comment,  relating  to  general  policy 
issues  concerning  the  Commission's 
Simset  Policy  Statement,  was  received. 

The  Commission  in  its  July  22, 1994. 
Sunset  PoUcy  Statement  said,  in- 
relevant  part,  that  "effective 
immediately,  the  Commission  wrill 
presume,  in  the  context  of  petitions  to 
reopen  a^d  modify  existing  orders,  that 
the  public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years."  ^  The  Conunission's  consent 
order  in  Docket  No.  5448  was  issued  on 
February  2, 1948,  and  has  been  in  effect 
for  forty-seven  years.  Consistent  with 
the  Commission's  July  22, 1994,  Simset 
PoUcy  Statement,  the  presimiption  is 
that  the  order  should  be  terminated. 
Nothing  to  overcome  the  presiunption 
having  been  presented,  the  Conunission 
has  determined  to  reopen  the 
proceeding  and  set  aside  the  order  in 
Docket  No.  5448  as  to  respondent 
Rubber  Manufacturers. 

Accordingly,  it  is  ordered  That  this 
matter  be,  and  it  hereby  is,  reopened; 

It  is  further  ordered,  that  the 
Commission's  order  in  Docket  No.  5448 
be,  and  it  hereby  is,  set  aside,  as  to 
respondent  Rubber  Manufacturers,  as  of 
the  effective  date  of  this  order. 

By  the  Commission. 
Benjamin  I.  Bermui,  r 

Acting  Secretary. 

Conciuring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Rubber 
Manufacturers  Association,  Inc.,  D.  5448 
and  D.  7505 

I  concur  in  the  decision  to  grant  the 
request  of  the  Rubber  Manufactiu^rs 
Association,  Inc.  to  set  aside  the  1948 
order  in  Docket  No.  D.  5448  and  the 
1962  order  in  Docket  No.  D.  7505. 1 
dissent  fi'om  the  decision  to  limit  the 


'  The  remaining  respondents  did  not  petition  the 
Commission  to  reopen  and  set  aside  the  order  as  to 

them. 


'  See  Sunset  Policy  Statement.  59  Fed.  Reg.  at 
45.289. 
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setting  aside  of  the  order  to  the 
association,  instead  of  setting  aside  the 
order  in  its  entirety. 

The  decision  to  limit  relief  to  the 
Rubber  ManufaT:turers  Association,  one 
of  forty-three  respondents  imder  the 
order,  appears  to  be  inconsistent  with 
the  Commission's  announced  policy  to 
presimie  "that  the  public  interest 
requires  reopening  and  setting  aside  the 
order  in  its  entirety"  (emphasis  added) 
"when  a  petition  to  reopen  and  modify 
a  competition  order  is  filed"  and  the 
order  is  more  than  twenty  years  old.' 
The  Commission's  recognition  of  the 
limitations  of  the  findings  underlying  an 
order  ^  further  suggests  that  the 
presumption  that  an  order  will  be 
terminated  after  twenty  years  should 
apply  to  the  order  in  its  entirety  and  not 
be  limited  to  the  petitioner.^ 

I  previously  have  expressed  my 
concern  that  the  adoption  of  a 
presumption  instead  of  an  across-the- 
board  rule  in  favor  of  sunset  "will 
impose  costs  by  requiring  respondents 
to  file  individual  petitions  and  the 
Commission  to  assess  in  the  context  of 
each  such  petition  whether  the 
presimfiption  has  been  overcome  for  that* 
order."  ■♦  Now  the  Commission  would 
•further  increase  the  burden  on  both 
public  and  private  resources  by 
applying  the  presumption  in  favor  of 
sunset  not  only  on  a  case-by-case  basis 
but  on  a  respondent-by  respondent 
basis. 

The  petition  filed  by  the  Rubber 
Manufacturers  Association  invoked  the 
twenty-year  presiunption  that  the  order 
should  be  set  aside.  No  evidence  of 
recidivist  conduct  by  any  of  the  forty- 
three  respondents,  having  been 
presented  to  overcome  the 
presumption,^  the  order  should  be  set 
aside  in  its  entirety. 
[FR  Doc.  95-20902  Filed  8-22-95;  8:45  am) 

WLUNG  CODE  6750-01-M 


'  FTC,  Statement  of  Policy  with  Respect  to 
Duration  of  Competition  Orders  and  Statement  of 
Intention  To  Solicit  Public  Comment  with  Respect 
to  Duration  of  Cons^imer  Protection  Orders  (July  22, 
1994).  at  8  (hereafter  "Sunset  Policy  Statement"). 

^"lF]indings  upon  which  (orders)  are  based 
should  not  be  presumed  to  continue'  for  longer  than 
twenty  years.  Sunset  Policy  Statement  at  4. 

^  The  presumption  of  termination  after  20  years 
applies  automatically  for  new  orders  in  competition 
cases  and  is  not  limited  to  individual  respondents, 
further  supporting  the  view  that  the  twenty-year 
presumption  in  favor  of  sunset  for  existing  orders 
should  apply  to  the  order,  not  to  particular 
respondents. 

*  Separate  Statement  of  Commissioner  Mary  L. 
Azcuenaga  on  Sunset  Policy  (July  22, 1994),  at  7 
(footnote  omitted). 

s  See  Sunset  Policy  Statement  at  8  n.l9. 


[DM.  7505] 

Rut>t)er  Manufacturers  Association, 
Inc.,  et  al.;  Prohibited  Trade  Practices 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1962 
consent  order — which  prohibited  the 
Association  from  formulating  or 
enforcing  resale  price  agreements, 
exchanging  resale  price  information  or 
entering  into  price-fixing  agreements — 
and  sets  aside  the  consent  order  as  to 
respondent  Rubber  Manufacturers 
Association  pursuant  to  the 
Commission's  Simset  Policy  Statement, 
under  which  the  Commission  presumes 
that  the  public  interest  requires 
terminating  competition  orders  that  are 
more  than  20  years  old. 
DATES:  Consent  order  issued  January  6, 
1962.  Set  aside  order  issued  July  19, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Piotrowski,  FTC/S-2115, 
Washington,  D.C.  20580.  (202)  326-2623 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Rubber  Manufacturers 
Association,  Inc.,  et  al.  The  prohibited 
trade  practices  and/ or  corrective  actions 
are  removed  as  indicated. 
(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

Commissioners:  Robert  Pitofsky,  Chairman, 
Mary  L.  Azcuenaga,  Janet  D.  Steiger, 
Roscoe  B.  Starek,  III,  Christine  A.  Vamey 

In  the  Matter  of — 

Rubber  Manufacturers  Association,  Inc., 

a  trade  association; 
The  Tire  and  Rim  Association,  Inc.,  a 

trade  association; 
The  Goodyear  Tire  and  Rubber 

Company,  a  corporation; 
The  Firestone  Tire  and  Rubber 

Company,  a  corporation; 
United  States  Ruboer  Company,  a 

corporation; 
The  B.F.  Goodrich  Company,  a 

corporation; 
The  General  Tire  and  Rubber  Company, 

a  corporation; 
The  Armstrong  Rubber  Company,  a 

corporation; 
Cooper  Tire  and  Rubber  Company,  a 

corporation; 
The  Dayton  Rubber  Company,  a 

corporation; 
Dunlop  Tire  and  Rubber  Corporation,  a 

corporation; 
The  Gates  Rubber  Company,  a 

corporation; 
Lee  Rubber  and  Tire  Corporation,  a 

corporation; 
The  Mansfield  Tire  and  Rubber 

Company,  a  corporation; 


McCreary  Tire  and  Rubber  Company,  a 

corporation; 
The  Mohawk  Rubber  Corporation,  a 

corporation;  and 
Seiberling  Rubber  Company,  a 

corporation. 

Order  Reopening  Proceeding  and 
Setting  Aside  Order  as  to  Respondent 
Rubber  Manufacturers  Association,  Inc. 

On  March  17. 1995,  Rubber 
Manufacturers  Association,  Inc. 
("Rubber  Manufacturers"),  one  of 
seventeen  respondents  named  in  this 
consent  order,'  filed  its  Petition  to 
Reopen  and  Set  Aside  Consent  Orders 
("Petition")  in  this  matter.  Rubber 
Manufacturers  requests  that  the 
Commission  set  aside  the  1962  consent 
order  in  this  matter  pursuant  to  section 
5(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(b),  Rule  2.51  of  the 
Commission's  Rules  of  Practice,  16 
C.F.R.  2.51,  and  the  Statement  of  Policy 
With  Respect  to  Duration  of 
Competition  Orders  and  Statement  of 
Intention  to  Solicit  Public  Comment 
With  Respect  to  Diu-ation  of  Consumer 
Protection  Orders,  issued  on  July  22, 
1994,  and  published  at  59  FR  45,286-92 
(Sept.  11,  994)  ("Sunset  Policy 
Statement").  In  the  Petition,  Rubber 
Manufacturers  affirmatively  states  that  it 
has  not  engaged  in  any  conduct 
violating  the  terms  of  the  order.  The 
Petition  was  placed  on  the  public 
record,  and  the  thirty-day  comment 
period  expired  on  May  10, 1995.  One 
comment,  relating  to  general  policy 
issues  concerning  the  Commission's 
Sunset  Policy  Statement,  was  received. 

The  Commission  in  its  July  22, 1994, 
Sunset  Policy  Statement  said,  in 
relevant  part,  that  "effective 
immediately,  the  Commission  will 
presume,  in  the  context  of  petitions  to 
reopen  and  modify  existing  order  in 
effect  for  more  than  twenty  years."  ^  The 
Commission's  consent  order  in  Docket 
No.  7505  was  issued  on  January  6,  1962, 
and  has  been  in  effect  for  thirty-years. 
Consistent  with  the  Commission's  July 
22, 1994,  Sunset  Policy  Statement,  the 
resumption  is  that  the  order  should  be 
terminated.  Nothing  to  overcome  the 
presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
in  Docket  No.  7505  as  to  respondent 
Rubber  Manufacturers. 

Accordingly,  it  is  ordered  That  this 
matter  be,  and  it  hereby  is,  reopened: 

It  is  further  ordered,  That  the 
Commission's  order  in  Docket  No.  7505 


^  The  remaining  respondents  did  not  petition  the 
Commission  to  reopen  and  set  aside  the  order  as  to 
them. 

>  See  Sunset  Policy  Statement.  59  Fed.  Reg.  at 
45,289. 
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be,  and  it  hereby  is,  set  aside,  as  to 
respondent  Rubber  Manufacturers,  as  of 
the  effective  date  of  this  order. 

By  the  Commission. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Rubber 
Manufacturers  Association,  Inc.,  D.  5448 
and  D.  7505 

I  concur  in  the  decision  to  grant  the 
request  of  the  Rubber  Manufacturers 
Association,  Inc.  to  set  aside  the  1948 
order  in  E>ocket  No.  D.  5448  and  the 
1962  order  in  Docket  No.  D.  7505. 1 
dissent  from  the  decision  to  limit  the 
setting  aside  of  the  order  to  the^ 
association,  instead  of  setting  aside  the 
order  in  its  entirety. 

The  decision  to  limit  relief  to  the 
Rubber  Manufacturers  Association,  one 
of  forty-three  respondents  under  the 
order  appears  to  be  inconsistent  with 
the  Commission's  announced  policy  to 
presume  "that  the  public  interest 
requires  reopening  and  setting  aside  the 
order  in  its  entirety"  (emphasis  added) 
"when  a  petition  to  reopen  and  modify 
a  competition  order  is  filed"  and  the 
order  is  more  than  twenty  years  old.' 
The  Conunission's  recognition  of  the 
limitations  of  the  findings  underlying  an 
order  ^  further  suggests  that  the 
presumption  that  an  order  will  be 
terminated  after  twenty  years  should 
apply  to  the  order  in  its  entirety  and  not 
be  limited  to  the  petitioner.^ 

I  previously  have  expressed  ray 
concern  that  the  adoption  of  a 
presumption  instead  of  an  across-the- 
board  rule  in  favor  of  sunset  "will 
impose  costs  by  requiring  respondents 
to  file  individual  petitions  and  the 
Commission  to  assess  in  the  context  of 
each  such  petition  whether  the 
presumption  has  been  overcome  for  that 
order."*  Now  the  Commission  would 
further  increase  the  burden  on  both 
public  and  private  resources  by 
applying  the  presumption  in  favor  of 
sunset  not  only  on  a  case-by-case  basis 


'  FTC,  Statement  of  Policy  with  Respect  to 
Duration  of  Competition  Orders  and  Statement  of 
Intention  To  Solicit  Public  Comment  with  Respect 
to  Duration  of  Consumer  Protection  Orders  (July  22, 
1994).  at  B  (hereafter  "Sunset  Policy  Statement"). 

'  "[Flindings  upon  which  [orders)  are  based 
should  not  be  presumed  to  continue"  for  longer 
than  twenty  years.  Sunset  Policy  Statement  at  4. 

'  The  presumption  of  termination  after  20  years 
applies  authomatically  for  new  orders  in 
competition  cases  and  is  not  limited  to  individual 
respondents,  further  supporting  the  view  that  the 
twenty-year  presumption  in  favor  of  sunset  for 
existing  orders  should  apply  to  the  order,  not  to 
particular  respondents. 

*  Separate  Statement  of  Commission  Mary  L. 
Azcuenaga  on  Sunset  Policy  (July  22, 1994),  at  7 
(footnote  omitted). 


but  on  a  respondent-by  respondent 
basis. 

The  petition  filed  by  the  Rubber 
Manufacturers  Association  invoked  the 
twenty-year  presumption  that  the  order 
should  be  set  aside.  No  evidence  of 
recidivist  conduct  by  any  of  the  forty- 
three  respondents,  having  been 
presented  to  overcome  the 
presumption,'  the  order  should  be  set 
aside  in  its  entirety. 
[FR  Doc.  95-20903  Filed  8-22-95;  8:45  am] 

BILUNO  CODE  675(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Submissions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  has 
placed  on  certain  investigational  new 
drug  trials.  The  committee  was 
established  as  a  1-year  experiment  in 
August  1991.  The  committee  met 
quarterly  through  1992  and  currently 
meets  semiannually  as  a  regular 
program.  The  committee  last  met  in 
June  1995.  FDA  is  inviting  any 
interested  drug  company  to  use  the 
confidential  mechanism  to  submit  to  the 
•committee  for  its  review  the  name  and 
number  of  any  investigational  new  drug 
trial  placed  on  clinical  hold  during  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 

DATES:  The  meeting  will  be  held  in 
October  1995.  Drug  companies  may 
submit  review  requests  for  the  October 
meeting  before  September  22, 1995. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  rm.  14-105,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Wolf,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 


'  See  Sunset  Policy  Statement  at  8  n.l9. 


Standish  PI.,  Rockville,  MD  20855,  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  in 
human  subjects.  These  regulations 
require  that  the  sponsor  of  a  clinical 
investigation  submit  an  investigational 
new  drug  application  (IND)  to  FDA 
outlining  the  proposed  use  of  the 
investigational  drug.  The  IND  must 
contain  the  study  protocol,  a  summary 
of  human  and  anitnal  experience  with 
the  drug,  and  information  about  the 
drug's  chemistry  and  pharmacology. 
FDA  reviews  an  IND  to  help  ensure  the 
safety  and  rights  of  subjects  and  to  help 
ensure  that  the  quality  of  any  scientific 
evaluation  of  drugs  is  adequate  to 
permit  an  evaluation  of  the  drug's 
efficacy  and  safety.  An  investigational 
new  drug  for  which  an  IND  is  in  effect 
is  exempt  from  the  premarketing , 
approval  requirements  that  are 
otherwise  applicable  and  may  be 
shipped  lawfiiliy  for  the  purpose  of 
conducting  clinical  investigations  of 
that  drug. 

If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 
to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 
study.  When  an  ongoing  study  is  placed 
on  clinical  hold,  no  new  subjects  may 
be  recruited  to  the  study  and  placed  on 
the  investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  in  §312.42  describe 
the  grounds  for  the  imposition  of  a 
clinical  hold.  When  FDA  concludes  that 
there  is  a  deficiency  in  a  proposed  or 
ongoing  clinical  trial  that  may  be 
grounds  for  the  imposition  of  a  hold 
order,  ordinarily  FDA  will  attempt  to 
resolve  the  matter  through  informal 
discussions  witK  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold.  In  CDER,  a  clinical 
hold  is  ordered  by  or  on  behalf  of  the 
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director  of  the  division  that  is 
responsible  for  review  of  the  IND.  The 
order  identifies  the  studies  under  the 
IND  to  which  the  hold  applies  and 
explains  the  basis  for  the  action.  The 
hold  order  may  be  made  by  telephone 
or  other  means  of  rapid  commimication, 
or  in  writing.  Within  30  days  of  the 
imposition  of  the  clinical  hold,  the 
division  director  provides  the  sponsor 
with  a  written  explanation  of  the  basis 
for  the  hold.  Any  sponsor  who  has  not 
received  a  written  explanation  within 
30  days  should  notify  the  division  and 
request  that  it  be  issued.  In  addition  to 
providing  a  statement  of  reasons,  this 
ensures  that  the  hold  is  recorded  in 
ODER'S  management  information 
system. 

The  clinical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  the  resumption,  an  investigation 
may  resimie  only  after  the  division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  telephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND  remain 
on  clinical  hold  for  1  year  or  longer, 
FDA  may  place  the  IND  on  inactive 
status. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  di«ctly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necesstiry,  a 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  imdertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  the  Center's  practices  in 
imposing  clinical  holds.  First,  CDER 
completed  a  centerwide  review  of 
clinical  holds  recorded  in  the 
management  information  system.  While 
some  differences  in  practice  and 
procedure  were  discerned  among 
divisions,  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  holds  were  scientifically 
supportable. 

Second,  FDA  established  a  committee 
in  CDER  to  review  selected  clinical 
holds  for  scientific  and  procedural 
quality.  The  committee  held  pilot 


meetings  in  1991  and  1992.  The  trial 
phase  of  the  committee  review  process 
confirmed  the  agency's  view  that  the 
divisions  in  CDER  impose  clinical  holds 
in  a  manner  that  is  generally  consistent 
with  FDA's  procedural  requirements 
and  that  holds  are  imposed  on 
scientifically  supportable  pounds. 

The  clinical  hold  committee  review 
pn>cess  is  now  a  regular,  ongoing 
program.  The  review  procedure  of  the 
committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
'  pending  hold  to  have  that  hold 
considered  "anonymously."  The 
committee  consists  of  senior  managers 
in  CDER,  a  senior  official  from  4^e 
Center  for  Biologies  Evaluation  and 
Research,  and  the  FDA  Chief  Mediator 
and  Ombudsman.  The  committee  now 
meets  semiannually.  The  committee  last 
met  in  Jime  1995. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  consider 
requesting  review  when  it  disagrees 
with  the  agency's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CDER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the  holds 
were  randomly  chosen  and  which  were 
submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
with  agency  regulations  and  CDER 
poUcy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  will  be 
available  bom  the  FDA  Chief  Mediator 
and  Ombudsman.  If  the  status  of  a 
clinical  hold  changes  following  the 
committee's  review,  the  appropriate 
division  will  notify  the  ^oi]|sor. 

FDA  invites  drug  companies  to 
submit  to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  new  drug  trial 
that  was  placed  on  clinical  hold  during 
the  past  12  months  that  they  want  the 
committee  to  review  at  its  October 
meeting.  Submissions  should  be  made 
by  September  22, 1995  to  Amanda  B. 
Pedersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 


Dated:  August  15, 1995. 
WillUm  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-20812  Filed  8-22-95;  8:45  am] 
■CUNO  COOE  4100-ei-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  September  1995. 

Name:  Advisory  Commission  on 
Childhood  Vacxnnes  (ACCV). 

Date  and  Time:  September  13,  9:00  am- 
5:00  pm. 

Place:  Parklawn  Building,  Conference 
Room  D,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  op>en  to  the  public. 

Agenda 

Agenda  items  will  include,  but  not  be 
limited  to:  a  report  on  the  National 
Vaccine  Program;  a  report  on  the  Task 
Force  for  Safer  Childhood  Vaccines  and 
Acellular  Pertussis  Vaccine  Trials  from 
the  National  Institutes  of  Health;  Review 
of  the  American  Academy  of  Pediatrics/ 
Advisory  Committee  on  Immunization 
Practices  Polio  and  Pertussis  Vaccine 
Recommendations;  and  routine  Program 
reports. 

Public  comment  will  be  permitted 
before  noon  and  at  the  end  of  the 
Commission  meeting,  as  time  permits. 
Oral  presentations  will  be  limited  to  5 
minutes  per  pubUc  speaker. 

Persons  interested  in  providing  an 
oral  presentation  should  submit  a 
written  request,  along  with  a  copy  of 
their  presentation  to  Mr.  Jerry 
Anderson,  Principal  Staff  Liaison, 
Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  8A-35, 
5600  Fishers  Lane,  Rockville,  MD 
20852;  Telephone  (301)  443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  ^nay  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Division  of  Vaccine  Injury 
Compensation  will  notify  each  presenter 
by  mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
file  an  advance  request  for  presentation. 
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but  desire  to  make  an  oral  statement, 
may  sign  up  in  Conference  Room  D 
before  10:00  a.m.  on  September  13. 
These  persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information 
regarding  the  Commission  should 
contact  Mr.  Anderson,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Room  BA- 
SS, 5600  Fishers  Lane,  Rockville, 
Maryland  20852;  Telephone  (301)  443- 
1533. 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  September  17-20, 1995; 
3:00  p.m. 

PlacerThe  Historic  Inns  of  Annapolis,  16 
Church  Circle.  Annapolis,  MD  21401,  (410) 
263-2641. 

The  meeting  is  open  to  the  public. 

Agenda 

The  meeting  will  begin  on  Sunday, 
September  17,  with  an  orientation  for 
the  four  new  members  that  were 
appointed.  The  orientation  session  will 
cover  the  purpose  of  the  QMnmittee,  the 
structure  of  the  meetings,  a  description 
of  the  Office  of  Rural  Health  Policy, 
introduction  to  TASCON  (the 
Committee's  logistics  contractor),  and  a 
discussion  of  the  Committee's 
accomplishments  to  date.  A 
presentation  on  Conflict  of  Interest  and 
Ethics  will  be  presented. 

The  Plenary  Session  will  begin  at  8 
a.m.  on  Monday,  September  18.  This 
meeting  will  be  devoted  to  developing 
directions  for  a  national  rural  health 
agenda  and  strategic  planning  for  the 
future. 

Anyone  requiring  information 
regarding  the  subject  Conmiittee  should 
contact  Dena  S.  Pxiskin,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Services  Administration,  Room  9-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson.  Office  of  Rural 
Health  Policy,  Health  Resources  and 
Services  Administration,  Telephone 
(301) 443-0835. 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice  and  Council  on 
Graduate  Medical  Education. 

Date  and  Time:  September  27, 1995,  8:30 
a.m.-ll:30  a.m. 

Place:  Bethesda  Marriott,  Salon  A-B  of  the 
Grand  Ballroom,  5151  Pooks  Hill  Road, 
Bethesda.  Maryland  20814.  » 

The  meeting  is  open  to  the  pubUc. 


Agenda 

Agenda  items  on  which  the  councils 
will  make  recommendations  are  the 
computer-based  requirements  model 
developed  by  the  contractor  and  the 
requirements  projections.  Membership 
will  also  provide  recommendations  to 
the  Krector,  Bureau  of  Health 
Professions  based  on  the  model  and. 
The  coimcil  will  also  review  the  work 
done  in  snail  groups  and  recommend 
futvue  work  that  may  be  needed. 

Anyone  wishing  to  obtain  a  roster  of 
members,  or  an  agenda  for  the  meeting  • 
contact  R.  Margaret  Truax  at  (301)  443- 
5786. 

Name:  National  Advisory  Coimcil  on 
Niuse  Education  and  Practice. 

Date  and  Time:  September  27, 1995, 1:30 
p.m.-4:30  p.m.; 

Phce:  Bethesda  Marriott,  Salon  A-B  of  the 
Grand  Balhoom,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  20814. 

The  meeting  is  open  to  the  public. 

Agenda 

Agenda  items  for  the  meeting  wiU 
cover  annotmcements,  review  of  the 
computer  based  requirements  model 
developed  by  a  contractor  and 
recommendations  of  the  Council  on 
Graduate  Medical  Education  and  the 
National  Advisory  Coimcil  on  Nurse 
Education  and  Practice  workgroups. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting  or  other 
relevant  Information  should  write  or 
contact  Ms.  Melanie  Timberlake, 
Executive  Secretary,  National  Advisory 
'  Council  on  Nurse  Education  and 
Practice,  PaiUawn  Building,  Room  9- 
36,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)443- 
5786. 

Name:  Coimcil  on  Graduate  Medical 
Education. 

Date  and  Time:  September  27, 1995,  3:00 
p.m.-5:00  p.m.;  September  28, 1995,  8:30 
a.m.-3:00  p.m. 

Place:  Holiday  Inn,  Capitol.  550  C  Street, 
SW.,  Washington,  DC  20024. 

This  meeting  is  open  to  the  pubUc. 

Agenda 

The  agenda  will  include  a  panel  to 
discuss  futtue  directions  for  Graduate 
Medical  Education  in  a  managed  care 
world;  a  panel  to  discuss  a  COGME 
retrospective  and  vision  for  the  futiue; 
an  update  on  COGME  activities  and  a 
discussion  of  Fiscal  Year  1996  activities. 

Anyone  requiring  information 
regarding  the  subject  should  contact  F. 
Lawrence  Clare,  M.D..  M.P.H.,  Acting 
Executive  Secretary,  telephone  (301) 
443-6326,  Council  on  Graduate  Medical 
Education,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Health 
Resources  and  Service  Administration, 


Room  9A-27,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  17, 1995. 

Jackie  E.  Baum, 

Advisory  Ck)mmittee  Management  Officer. 
HRSA. 

[PR  Doc.  95-20814  Filed  8-22-95;  8:45  am) 

BIUMQ  COOC  41«0-1»-^ 


Public  Health  Services 

National  Institutee  of  Health  (NIH); 
Notice  of  the  Meeting  of  the  National 
Advisory  Eye  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Coimcil  (NAECJ 
on  September  15. 1995,  Executive  Plaza 
North,  Conference  Room  H,  6130 
Executive  Boulevard,  Bethesda, 
Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  on  September  15  from  8:30 
a.m.  until  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  Sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  on 
September  15  &x»n  approximately  11:30 
a.m.  until  adjournment  at  approximately 
5:00  p.Qi.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
apphcations.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNlnno,  Committee 
Management  Officer,  National  Eye 
Institute,  EPS,  Suite  350,  6120  Executive 
Boulevard,  MSC-7164.  Bethesda, 
Maryland  20892-7164,  (301)  496-5301, 
will  provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  DeNlnno  in  advance  of  the 
meeting. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  August  17, 1995. 
Susan  K.  Feidman, 
Committee  ^4a^agement  Officer,  NIH. 
[FR  Doc.  95-20817  Filed  8-22-95;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Institutes  of  Health 

John  E.  Fogarty  international  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Meeting  of  the  Fogarty 
International  Center  Advisory  Board 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  thirty-first  meeting 
of  the  Fogarty  International  Center  (FIC) 
Advisory  Board,  September  12, 1995,  in 
the  Lawton  Chiles  International  House 
(Building  16).  at  the  National  Institutes 
of  Health. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  noon.  In 
addition  to  a  report  by  the  Director,  FIC, 
and  a  report  on  the  Advisory  Committee 
to  the  Director,  NIH,  the  agenda  will 
focus  on  U.S.-Japan  Scientific 
Cooperation.  The  agenda  will  feature  a 
historic  overview;  the  role  of  science 
and  technology  in  the  U.S.-Japan 
relationship;  FIC  program  plans;  and  a 
presentation  on  protein  engineering  in 
Japan  and  other  biotechnology  issues.  In 
addition,  the  agenda  will  include  a 
presentation  on  the  status  of  the  FIC 
long-range  plan. 

In  accordance  with  the  provisions  of 
Sees.  552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
from  1:15  p.m.  to  adjournment  for  the 
review  of  applications  to  the  Senior 
International  Fellowship  Program; 
Fogarty  International  Research 
Collaboration  and  HIV,  AIDS  and 
Related  Illness  Collaboration  Awards; 
International  Training  and  Research  in 
Environmental  and  Occupational  Health 
Awards;  International  Training  and 
Research  in  Population  and  Health 
Awards;  and  Bioprospecting 
Opportunity  Awards. 

Paula  Cohen.  Committee  Management 
Officer,  Fogarty  International  Center, 
National  Institutes  of  Health,  Building 
31,  Room  B2C08,  31  CENTER  DR  MSC 
2220.  Bethesda.  Maryland  20892-2220. 
telephone:  301-496-1491.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Irene  Edwards,  Executive  Secretary. 
Fogarty  International  Center  Advisory 
Board.  Building  31,  Room  B2C08, 
telephone:  301-496-1491,  will  provide 
substantive  program  Infortnatlon. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989,  Senior  International 
Awards  Program. 

Dated:  August  17. 1995. 
Susan  K.  Feidman,  '' 

Committee  Managemen  t  Officer,  NIH.  , 

IFR  Doc.  95-20906  Filed  8-22-95;  8:45  am) 

BILUNO  COOE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  Sec.  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  advisory  committee  meetings  of 
the  National  Cancer  Institute. 

These  meetings  will  be  open  to  the 
public,  as  indicated  below,  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities,  for  the 
review  of  concepts  being  considered  for 
funding,  and  for  public  testimony  on  the 
latest  technology  available  to  the 
research  community  in  the  area  of 
cancer  research.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below.  The 
President's  Cancer  Panel  will  be  closed 
in  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(9)(B),  Title  5,  U.S.C. 
for  the  review  of  the  expert  testimony 
and  formulation  of  recommendations. 
This  review  could  disclose  information 
the  premature  disclosure  of  which 
would  be  likely  to  significantly  fioistrate 
due  consideration  of  the  testimony 
presented  and  formulation  of 
recommendations.  The  Board  of 
Scientific  Counselors  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(6),  Title  5,  U.S.C.  for  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators. 
These  discussions  could  reveal 
confidential  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630M,  6130  Executive  Blvd.,  MSC  7405, 
Bethesda,  MD  20892-7405,  (301-496- 
5708)  will  provide  a  sununary  of  the 
meeting  and  the  roster  of  committee 


members  upon  request.  Other 
information  pertaining  to  the  meetings 
may  be  obtained  fi-om  the  contact 
person  indicated  below. 

Individuals  who  plant  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  for  that 
particular  meeting. 

Committee  Name:  President's  Cancer 
Panel. 

Contact  Person:  Dr.  Maureen  O.  Wilson, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Building  31.  Room  4B43,  9000 
Rockville  Pike.  Bethesda.  MD  20892,  (301) 
496-1148. 

Date  of  Meeting:  September  15, 1995. 

Place  of  Meeting:  University  of  Maryland 
Medical  School,  Teaching  Facility, 
Auditorium  10.  South  Pine  Street,  Baltimore. 
MD  21201. 

Open:  September  15 — 8  am  to  3  pm  and  4 
pm  to  5  pm. 

Agenda:  Testimony  from  experts  on  the 
latest  technology  available  to  the  cancer 
research  community.  After  closed 
deliberations,  the  Panel  will  report  on  the 
recommendations  to  be  made  on  the  future 
of  cancer  research,  its  successes,  failures  and 
needs  for  improvement. 

Closed:  September  15 — 3  pm  to  4  pm.' 

Agenda:  Review,  discussion  and 
evaluation  of  the  testimony  given  in  open 
session  and  formulation  of  recommendations. 

Committee  Name:  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology. 

Contact  Person:  Dr.  )erry  M.  Rice, 
Executive  Secretary,  Building  31,  Room 
11A03,  9000  Rockville  Pike.  Bethesda,  MD 
20892,  301-496-^618. 

Dates  of  Meeting:  October  5-6, 1995. 

Place  of  Meeting:  Building  31,  Conference 
Room  6,.National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  October  5 — 9  am  to  12  pm. 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of  concepts 
being  considered  for  funding. 

Qosed:  October  5 — 1  pm  to  5  pm.  October 
6 — 9  am  to  Adjournment. 

Agenda:  Extramural/Intramural 
programmatic  and  personnel  policies  of  a 
sensitive  nature  and  consideration  of 
personnel  qualifications  and  performance, 
and  the  competence  of  individual 
investigators. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower; 
93;399,  Cancer  Control.) 

Dated:  August  17, 1995. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-20908  Filed  8-22-95:  8:45  am) 
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National  Cancer  Institute;  Notice  of 
Meetings  of  the  National  Cancer 
Advisory  Board  and  ite  Subcommittees 

Pxirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancel  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  September  11-13, 
1995.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
pubUc  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  pubUc  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6).  Tide  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and  for 
discussion  of  issues  pertaining  to 
programmatic  areas  and/or  NCI 
personnel.  These  applications  and 
discussions  could  reveal  ccmfidential 
trade  secrets  or  c(»nmercial  property 
such  as  patentable  material,  and 
personal  information  concerning  the 
individuals  associatfsd  with  the 
applications  or  programs,  the  disclosxire 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North.  Room  630E.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (310/496- 
5708),  wall  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Contact  Person:  Dr.  Brian  Kimes,  Executive 
Secretaiy,  National  Cancer  Institute,  NIH, 
Executive  Plaza  North,  Room  300, 6130 
Executive  Blvd..  Bethesda,  MD  20892-7094; 
(301)  496-8537. 

Date  of  Meeting:  September  11, 1995. 

Place  of  Meeting:  Bethesda  Marriott,  515 
Pocks  Hill  Road,  Bethesda,  MD. 

Open:  5  pm  to  6  pm. 

Agenda:  To  discuss  the  cancer  centers. 

Name  of  Committee:  Subcommittee  on 
Clinical  Investigations. 

Contact  Person:  Dr.  Robert  E.  Wittes, 
Acting  Executive  Secretary,  National  Cancer 
Institute,  NIH.  Building  31,  Room  3A52,  9000 
Rockville  Pike,  Bethesda.  MD  20892;  (301) 
496-4291. 

Date  of  Meeting:  September  11. 1995. 


Place  of  Meeting:  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda.  MD  20814. 

Open:  7  pm  to  8  pm. 

Agenda:  To  discuss  cancer  clinical 
investigation  issues. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R  Kalt, 
Executive  Secretaiy,  National  Cancer 
Institute,  NIH  Executive  Plaza  North,  Room 
600A,  6130  Executive  Blvd.,  Bethesda,  MD 
20892-7405;  (301)  496-5147. 

Dates  of  Meeting:  September  12-13, 1995. 

Place  of  Meeting:  Wilson  Hall,  Building  1, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Open:  September  12 — 8  am  to 
approximately  12  noon. 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute;  New 
Business;  and  Scientific  Presentations. 

Closed:  September  12 — 3  pm  to 
approximately  5  pm. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications  and 
extramural/intramural  programmatic  and 
personnel  policies. 

Open:  September  1 3 — 8  am  to 
adjournment. 

Agenda:  Subcommittee  Reports; 
Continuing  New  Business;  and  Scientific 
Presentations. 

Name  of  Committee:  Subcommittee  for 
Special  Priorities. 

Contact  Person:  Ms.  Iris  Schneider, 
Executive  Secretary,  National  Cancer 
Institute,  NIH.  Building  31,  Room  11A48, 
Bethesda,  MD  20892;  (301)  496-5534. 

Date  of  Meeting:  September  12, 1995. 

P7ace  of  Meeting:  Building  31A,  Conference 
Room  IIAIO,  National  Institutes  of  Health, 
9000  RockviUe  Pike,  Bethesda,  MD. 

Open:  12:45  pm  to  2  pm. 

AJgenda:  To  discuss  issues  related  to 
special  priorities. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary.  National  Cancer 
Institute,  NIH,  Building  31,  Room  11A19, 
Bethesda.  MD  20892;  (301)  496-5515. 

Date  of  Meeting:  September  12, 1995. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  8,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD. 

Open:  1:30  pm  to  3  pm. 

Agenda:  To  discuss  the  NQ  budget  and 
various  planning  issues. 

Name  of  Committee:  Subcommittee  on 
Basic  and  Environmental  Sciences. 

Contact  Person:  Dr.  Susan  Sieber, 
Executive  Secretary,  National  Cancer 
Institute,  NIH.  Building  31,  Room  11A03, 
9000  Rockville  Pike,  Bethesda,  MD  20892; 
(301)  496-5946. 

Date  of  Meeting:  September  12, 1995. 

Place  of  Meeting:  Building  31  A,  Conference 
Room  llAlO.  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD. 

Open:  2  pm  to  3  pm. 

Agenda:  To  discuss  basic  and 
environmental  sciences  issues. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93.393,  Cancer  Cause  and 


Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  August  17, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  95-20907  Filed  8-22-95;  8:45  am] 
BIUING  CODE  4140-01-M 


National  Institute  of  Arttirltis  and 
Mttsculoskeletel  and  Skin  Diseases; 
Notice  of  Meeting 

Pxirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
and  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  September  14  and  15, 
1995,  Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  September  14  from  8:30  a.m.  to 
9:00  a.m.  to  discuss  administrative 
details  relating  to  Coimcil  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on 
September  14  from  9:00  a.m.  to 
approximately  5:00  p.m.  and  if 
necessary  the  closed  portion  will 
continue  on  September  15  from  8:30 
a.m.  to  adjournment  in  accordance  with 
provisions  set  forth  in  sees.  552b(c)(4) 
and  552b{c)(6).  Title  5,  U.S.C.  and  sec. 
10(d)  of  Pub.  L.  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  application.  These  deliberations 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosiue  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Michael  Lockshin,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Coimcil,  NIAMS,  Natcher, 
Building,  Room  5AS-13,  Bethesda, 
Maryland  20892,  (301)  594-2463. 

A  summary  of  the  meetin'g  and  roster 
of  the  meml)ers  may  be  obtained  from 
the  Extramural  Programs  Office, 
NIAMS,  Natcher  Bldg.  Rm.  5AS-13, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  594-2463. 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Notices 


43809 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  August  17, 1995. 
Susan  K.  Feldman, 

NIH  Committee  Management  Officer. 

[FR  Doc.  95-20909  Filed  8-22-95;  8:45  am] 

■LUNQ  CODE  4140-01-M 


National  Institute  of  Dentel  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Postdoc. 
Indiv.  Service  Award  Small  Grant 
Application-FCUF  (Teleconference). 

Dates:  August  28, 1995. 

Time:  2:30  pm. 

P7ace:  Natcher  Building,  Rm.  4AN-44F 
National  Institutes  of  Health,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  William  Gartland. 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provision  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  extramural 
research  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  August  17. 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-20818  Filed  8-22-95;  8:45  am] 

MUMQ  CODE  4140-ei-M 


National  Institute  of  Mentel  Health; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  September  1995. 


The  meeting  will  be  open  to  the 
public,  as  indicated,  for  discussion  of 
NIMH  policy  issues  and  will  include 
current  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  5S2b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  a  portion  of  the  Council  will  be 
closed  to  the  public  as  indicated  below 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  September  18-19, 1995. 

Place:  September  18— Wilson  Hall, 
Building  1,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD  20892; 
September  19 — Conference  Rooms  D  and  E, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Open:  September  18, 9  a.m.  to  5  p.m. 

Closed:  September  19,  9:30  a.m.  to 
adjournment. 

Contact  Person:  Carolyn  Strete,  Ph.D., 
Executive  Secretary,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301.  443-3367. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281. 93.282) 

Dated:  August  17,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-20910  Filed  8-22-95;  8:45  am] 

BILUNQ  CODE  4140-01-M 


Division  of  Research  Grante;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the  * 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Multi  disciplinary  Sciences. 

Date:August31,1995. 

Time:  10  a.m. 

Place:  NIH,  Rockledge  0,  5118. 

Contact  Person:  Dr.  Paul  Parakkal, 
Scientific  Review  Administration,  6701 
Rockledge  Drive,  Room  5118,  Bethesda,  MD 
20892,  (301)  435-1172. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  October  16, 1995. 

Time:  8:30  a.m. 

Place:  Double-Tree  Inn,  Rockville,  MD. 

Contact  Person:  Ms.  Marcel  Pons, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4196,  Bethesda,  MD 
20892,(301)435-1217. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  vdth  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  15. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-20819  Filed  8-22-95;  8:45  am] 

BILLJNa  CO06  4140-01-M 


Public  Healtti  Service 

National  institutes  of  Health;  Proposed 
Date  Collection  Available  for  Public 
Comment  and  Recommendations 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  the  Federal  agencies 
provide  a  60-day  notice  in  the  Federal 
Register  concerning  each  proposed 
collection  of  information.  The  National 
Institute  of  Dental  Research  (NIDR)  of 
the  National  Institutes  of  Health  is 
publishing  this  notice  to  solicit  public 
comment  on  a  proposed  data  collection: 
The  Impact  and  Costs  of  Sealants  in 
Yoimg  Child  Populations. 


43810 


Federal  Register  /  Vol.  60.  No.  163  /  Wednesday,  August  23,  1995  /  Notices 


Conunents  are  invited  on:  (a)  The 
need  for  the  infonnation  (b)  its  practical 
utility,  (c)  the  accuracy  of  the  agency's 
biu^en  estimate,  and  (d)  ways  to 
minimize  burden  on  respondents.  Send 
comments  to  Dr.  Helen  Gift,  Chief, 
Disease  Prevention  and  Health 
Promotion  Branch,  DEODP.  NIDR.  NIH, 
Natcher  Building,  Room  3AN-44D,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
Written  comments  must  be  received  by 
[Federal  Register  insert  the  date  60  days 
following  the  publication.].  To  request  a 
copy  of  the  data  collection  plan  and 
instrument,  call  Dr.  Gift  on  (301)  594- 
5579  (not  a  toll-free  number). 

Proposed  Pn^ect 

The  Impact  and  Costs  of  Sealants  in 
Yoimg  Child  Populations — New — ^This 
study  will  assess  the  value  (costs  and 
effects)  of  providing  dental  sealants  to 
the  child  population  with  erupted 
permanent  teeth  with  occlusal  surfaces 
(approximately  ages  6-12)  imder 
alternative  ftnancial  support  programs 
in  existing  oral  health  care  delivery 
systems  and  across  two  socioeconomic 
groups.  The  primary  objectives  of  the 
study  are  to  determine  if  various  levels 
of  dental  insurance  influence  use  of 
dental  sealants,  if  costs  attributable  to 
sealants  in  a  payment  program  provide 
value  in  terms  of  reduced  caries,  and  if 
providing  dental  sealants  to  specific 
tooth  sujfEkces  of  children  merits  the 
investment  of  limited  resources  within 
a  larger  oral  health  care  program.  The 
findings  will  provide  valuable 
information  concerning:  (1)  Real  disease 
reductions  possible  using  dental 
sealants  for  age-appropriate  child 
populations  within  the  existing  oral 
health  delivery  system,  (2)  the  costs  of, 
and  estimated  savings  from,  providing 
sealants  rather  than  restorative  care,  and 
(3)  the  marginal  benefits  and  cost 
benefits  of  adding  sealants  to 
"normative"  caries  prevention  efforts  in 
age-appropriate  child  populations. 
Burden  estimates  are  as  follows: 


Parents 
Children 
Dentists 


No.  of 

re- 
spond- 
ents 


3600 
3600 
400 


No.  of 

re- 
sponses 
per  re- 
spond- 
ent 


Avg/ 

Ixir- 

den/re- 

sponse 

(hours) 


.125 
.129 
.033 


Dated:  August  16, 1995. 
Yvonne  H.  du  Buy, 
Executive  Officer,  NIDR. 
[FR  Doc  95-20820  Filed  8-22-95;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-050-1 150-04] 

Closure  Order.  Shoshone  District  Bat 
Hit)enacula 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

SUMMARY:  Pvirsuant  to  43  CFR  8364.1,  all 
caves  in  the  Shoshone  District  identified 
as  bat  hibernation  sites  (hibemacula^are 
seasonally  closed  to  entry.  With  the 
exception  of  approved  research, 
essential  search  and  rescue,  or  other 
emergency  or  administrative  operations 
for  cave  resources  protection,  in  caves 
containing  hibernation  sites,  and  other 
caves  that  may  be  identified  in  the 
future  as  hibemacula,  are  closed 
seasonally  during  the  hibernation 
season  to  all  visitation,  bom  October  15 
to  May  1. 

Know  affected  caves  are  listed  below: 
Bat  Cave 
Chalk  Cave 
Giant  Arch  Cave 
Gypsum  Cave 
Jawdropper 
Little  Arch  Cave 
Pot  O'  Gold  Cave 
Wedge  Butte  East  and  West  Caves 
Will's  Cave 

The  purpose  of  the  closure  is  to 
protect  bat  species  and  their  habitat 
during  the  critical  hibernation  period. 
Any  person  who  fails  to  comply  with 
this  closure  and  restriction  order,  under 
43  CFR  8364.1,  may  be  subject  to  the 
penalties  provided  in  regulations  at  43 
CFR  8360.0-7;  a  fine  not  to  exceed 
$1 ,000  and/or  imprisonment  not  to 
exceed  12  months. 

DATES:  This  action  is  effective  August 
14,  1995. 

ADDRESSES:  The  Federal  Cave  Resources 
Protection  Act  of  1988  prohibits 
disclosiue  of  cave  locations.  Information 
pertaining  to  the  above  closure  is 
available  at  the  BLM  Shoshone  District 
in  Shoshone,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cave  Management  Coordinator  Paula 
Perletti,  BLM  Shoshone  District,  P.O. 
Box  2-B,  Shoshone  Idaho  83352, 
telephone  (208)  886-7254. 
SUPPLEMENTARY  INFORMATION:  Certain 
caves  in  the  Shoshone  District  are 
particularly  attractive  to  bats  for 
hibemaculujn  because  they  provide  a 
narrow  yet  optimum  range  of 
temperature  and  other  microclimatical 
variables  required  for  successful 
hibelnation.  Research  has  indicated  that 
all  bat  species  are  extremely  susceptible 
and  sensitive  to  human  disturbance 


dtiring  hibernation  and  that  recreational 
caving  trips  during  the  hibernation 
season  are  detrimental  to  the  survival  of 
bat  species. 

The  policy  will  be  addressed  in  the 
Bennett  Hills  Resource  Management 
Plan  supplemental  draft  available  12/95. 

Dated:  August  14, 1995 
Robert  D.  Cordell, 

Bennett  Hills  Hesource  Area  Manager. 
[FR  Doc.  95-20829  Filed  8-22-95;  8:45  am] 

BiUINO  CODE  4310-aQ-M 

[WY-01O^101-00-K012,  WYW-128830] 

Express  Pipeline  Inc.  (Express);  Draft 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  and 

Notice  of  Public  Meetings  on  the  Draft 

Environmental  Impact  Statement  for  the 

Express  Pipeline  for  public  review  and 

comment. 

SUMMARY:  A  Draft  Environmental  Impact 
Statement  (DEIS)  for  Express  Pipeline 
Inc.  (Express)  to  construct,  operate,  and 
maintain  a  24-inch  pipeline  on  public 
lands  to  transport  crude  oil  between 
Wild  Horse,  Alberta,  Canada  and 
Casper,  Wyoming,  is  aveiilable  for  pubbc 
review.  The  DEIS  was  prepared  by 
Grey  stone,  a  third-party  contractor  for 
the  Bureau  of  Land  Management  (BLM) 
under  the  provisions  of  Section 
102(2)(C)  of  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,(NEPA). 
The  DEIS  describes  and  analyzes  three 
alternatives  and  discloses  each 
alternative's  environmental  effects. 
Public  meetings  will  be  held  in 
communities  along  the  proposed 
pipeline  route. 

DATES:  Written  comments  concerning 
the  analysis  will  be  accepted  for  60  days 
following  the  date  the  Environmental 
Protection  Agency  (EPA)  publishes  the 
notice  of  filing  of  the  DEIS  in  the 
Federal  Register,  which  is  expected  to 
be  about  August  18, 1995.  Meetings  will 
be  held  in  communities  along  the 
proposed  pipeline  route  to  provide 
opportunities  for  the  public  to  meet 
with  representatives  from  the  BLM  and 
the  Montana  Department  of 
Environmental  Quality  pEQ),  co-lead 
agency  with  BLM,  and  comment  on  the 
DEIS.  (Representatives  from  DEQ  will 
attend  the  Montana  meetings  only.) 
These  meetings  will  be  held  in  Havre, 
Montana,  and  in  Casper,  Wyoming,  on 
September  11,  1995;  in  Lewistown, 
Montana,  and  Worland,  Wyoming,  on 
September  12, 1995;  and  in  Billings, 
Montana,  on  September  13, 1995.  The 
BLM  will  announce  the  specific  times 
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and  locations  for  the  meetings  through 
local  media  when  they  are  set. 
ADDRESSES:  Copies  of  the  DEIS  may  be 
reviewed  at  the  following  locations: 
Lewistown  District  BLM  Office,  80 
Airport  Road,  (contact  Robert  Padilla, 
Realty  Specialist),  Lewistown,  Montana; 
Worland  District  BLM  Office,  101  South 
23rd  Street,  (Don  Ogaard,  BLM  Project 
Manager)  Worland,  Wyoming;  Casper 
District  BLM  Office,  1701  East  "E" 
Street,  (Pat  Moore,  Realty  Specialist), 
Casper,  Wyoming;  Montana  State 
IDepartment  of  Environmental  Quality 
(DEQ)  (Art  Compton)  1520  East  6th 
Avenue,  Helena,  Montana;  and  coimty 
and  city  libraries  along  the  proposed 
pipeline  route. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Ogaard,  BLM  Project  Manager, 
Bureau  of  Land  Management,  Worland 
District  Office,  P.O.  Box  li9,  101  South 
23rd  Street,  Worland,  Wyoming  82401- 
0119,  telephone  307-347-9871. 
SUPPLEMENTARY  INFORMATION:  Express 
Pipeline,  Inc.  proposes  to  construct, 
operate,  and  maintain  a  24-inch 
pipeline  from  Wild  Horse  (located  on 
the  border  between  Montana  and 
Canada)  to  Casper,  Wyoming,  to 
transport  Canadian  crude  oil. 
Nationwide,  the  demand  for  and 
consiunption  of  petroleimi  in  the  U.S. 
has  exceeded  production  for  more  than 
20  years.  In  recent  years,  this  gap  has 
been  widening  as  the  demand  for  crude 
oil  increases  while  domestic  production 
declines.  Because  of  this,  the  U.S.  needs 
to  locate  additional,  dependable  sources 
of  crude  oil.  The  overall  piupose  of  the 
proposed  pipeline  is  to  address  the 
needs  of  refineries  in  the  U.S., 
particularly  in  the  Rocky  Mountain 
Region,  and  the  producers  of  Western 
Canada.  The  Express  Mountain  Region, 
and  the  producers  of  Western  Canada. 
The  Express  pipeline  would  provide  a 
new  source  of  crude  oil  to  refineries 
located  throughout  the  Rocky  Mountain 
Region  and  other  parts  of  the  U.S. 
through  the  existing  network  of 
pipelines. 

The  DEIS  is  not  a  decision  document. 
The  purpose  of  the  DEIS  is  to  provide 
sufficient  information  to  make  an 
informed  decision  about  Express's 
proposal.  It  is  a  document  disclosing  the 
likely  environmental  consequences  of 
implementing  the  proposed  action  or 
one  of  the  alternatives  to  that  action. 
This  document  describes  the  likely 
effects  of  constructing  or  not 
constructing  the  proposed  pip>eline. 

Before  Express  can  construct  the 
pipeline,  it  must  obtain  nimierous 
Federal,  State,  county,  and  local 
permits.  Because  the  route  crosses 
public  land  administered  by  the  BLM 


and  the  Bureau  of  Reclamation,  Express 
must  obtain  a  Right-of-Way  Grant  from 
the  Federal  Government.  As  part  of  the 
process  for  granting  the  permits,  these 
agencies  must  consider  Express's 
proposal  under  NEPA.  Regulations 
implementing  NEPA  (40  CFR  1500) 
encourage  agencies  to  incorporate  any 
previous  NEPA  analyses  by  reference  to 
eliminate  repetitive  discussions  of  the 
same  issues  and  to  focus  on  specific 
issues  of  the  proposal.  The  proposed 
pipeline  woidd  follow  the  routes  of  two 
other  pipelines  for  which  EIS's  were 
previously  issued  by  Federal  agencies. 
Accordingly,  this  DEIS  incorporates  by 
reference  the  PGT/PG&E  and  Akamont 
Natural  Gas  Pipeline  Projects  Final  EIS 
(FERC  1991)  and  the  Amoco  Carbon 
Dioxide  Projects  Final  EIS  (BLM  1989). 

Dated:  August  16, 1995. 
Alan  L.  Kesterke, 

Associate  State  Director. 

[FR  Doc.  95-20848  Filed  8-22-95;  8:45  am] 

BILUNO  CODE  431»-22-P 


[WY-030-1430-01;  WYW-130500] 

Opening  of  National  Forest  System 
Land;  Wyoming 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
temporary  segregative  effect  as  to  10 
acres  of  National  Forest  System  lands 
which  were  originally  included  in  an 
application  for  exchange  in  the  Bridger- 
Teton  National  Forest. 
EFFECTIVE  DATE:  August  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office, 
2515  Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  307-775- 
6124. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2091.3-2(b),  at  9  a.m.  on  August  23, 
1995,  the  following  described  lands  will 
be  relieved  of  the  temporary  segregative 
effect  of  exchange  application  WYW 
130500. 

Sixth  Principal  Meridian,  Wyoming 

T.  42N.,R.  113W., 

Sec.  16,  EV2SWV4NEV4SWV4, 
WV2SEV«NEV4SWV4 

The  area  described  contains  10  acres  in 
Teton  County. 

At  9  a.m.  on  August  23, 1995,  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 


withdrawals,  other  segregation  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988)  shall  vest  on 
rights  against  the  United  States.  Acts 
required  to  estabUsh  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  were  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Alan  L.  Kesterke. 
Associate  State  Director. 
[FR  Doc.  95-20866  Filed  8-22-95:  8:45  am] 
BILUNQ  CODE  431»-23-M 


[AZ-O50-06-644O-00;  2920] 

Notice  of  Realty  Action,  Lands  Suitable 
for  Concession  Lease,  Federal  Land 
Policy  and  Management  Act  (FLPMA), 
Mohave  County,  Arizona 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  follovtring  public  lands  in 
Mohave  County,  Arizona,  have  been 
examined  and  found  suitable  for  lease, 
in  support  of  the  Bureau  of  Land 
Management's  (BUvl)  Recreation 
Program.  Therefore,  a  portion  of  Section 
12,  Bullhead  City  shall  be  made 
available,  through  competitive  lease 
applications,  for  development  as  a 
Recreational  Vehicle  (RV)  Park.  In 
addition  to  rental  sites  appropriate  for 
RV  use,  the  land  may  also  be  devoted 
to  supporting  developments  associated 
with,  and  ordinary  to,  RV  use. 
Competitive  lease  applications  will  be 
received  and  the  land  shall  be  leased  to 
a  selected  applicant  under  the  authority 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  regulations  at 
43  CFR  2920,  and  consistent  with  the 
Yuma  District  Concession  Review 
Program.  Approximately  370  acres  in 
Section  12  are  available  for  lease.  These 
lands  are  located  on  both  sides  of 
Highway  95,  with  approximately  35 
acres  west  of  Highway  95.  and  about 
3,000  feet  of  shoreline  on  the  Colorado 
River.  Applications  may  be  submitted 
for  75  acres,  more  or  less,  of  the 
approximate  370  acres  available,  that 
are  not  already  encumbered  by  existing 
realty  restrictions. 


i^iit  Federal  Re^%rjM/ol.  60,_N6^163r/ jVe^jesdat,  ,/^gust^J3^ 


The  realty  disscription  for  the 
available  public  lands  is  as  follows: 

Gila  and  Salt  River  Meridian,  Ariiona 

T.  20  N.,  R.  22  W., 
Sec.  12,  portions  of  lots  5, 6,  7,  and  9, 
E'/iNEV4.  SEV4. 

The  purpose  of  the  lease,  for 
recreation  concession  use,  is  consistent 
with  BLM  land  use  planning  and  would 
be  in  the  public  interest.  When  issued, 
the  lease  will  be  subject  to  the  following 
terms,  conditions,  and  reservations: 

1 .  Provisions  of  the  Code  of  Federal 
Regulations  2920,  Leases,  Permits,  and 
Easements. 

2.  Provisions  of  the  Yuma  District 
Concession  Review  Program. 

3.  No  mobile  homes  shall  be  installed 
for  any  purpose. 

4.  No  residency  shall  be  granted 
except  to  the  concessioner  and  required 
staff. 

5.  All  valid  existing  rights 
dociunented  on  the  official  public  land 
records  at  the  time  of  lease  issuance 
shall  remain  vahd. 

6.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

7.  Any  other  terms  and  conditions  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

8.  Stipulations  of  the  FLPMA  lease 
authorizing  and  regulating  the 
concession  operation. 

9.  Compliance  with  necessary 
environmental  review  and  analysis, 
licenses,  permits,  and  other  related 
documentation  will  be  the 
responsibility  and  expense  of  the 
selected  applicant. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Yuma  District,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws. 

DATES:  By  no  later  than  November  21, 
1995,  interested  persons  may  submit 
appUcations  for  developing  the  land  as 
an  RV  park  to  the  Area  Manager,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406.  If  a  satisfactory  application  is 
received,  a  lease  contract  will  be  issued 
without  further  publication. 
Applications  should  be  clearly  marked 
on  the  exterior  of  the  envelope  or  parcel. 


"Section  12  RV  Park  Proposal."  All 
applications  received  will  be  held  as 
proprietary  information  unless  released 
by  Uie  applicant. 

An  information  packet  containing 
additional  requirements,  constraints, 
and  information  is  available  by  writing 
to  the  above  address  or  calling  Mike 
Wilson,  Concession  Management 
SpeciaUst,  at  520-855-6017.  The  packet 
contains  a  copy  of  the  concession  lease, 
a  master  land  use  study,  copies  of 
regulatory  documents,  maps,  payment 
terms,  and  other  related  documents. 
Potential  applicants  are  strongly 
encouraged  to  obtain  and  review  the 
information  packet  prior  to  submitting 
applications. 

Dated:  August  15, 1995. 
Robert  M.  Henderson, 

Acting  Area  Manager. 

[PR  Doc.  95-20925  Filed  8-22-95;  8:45  am] 

B4LUNa  COOE  4310-32-P 


[AZ-026-05-5440-10-A131;  AZA-29218] 

Notice  of  Realty  Action; 
Noncompetitive  Sale  of  Public  Lands 
In  Pima  County,  Arizona 

AGENCY:  Bureau  of  Land  Management 

(BLM). 

ACTION:  Notice. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713),  at  not  less  than 
the  fair  market  value  of  $51,600.  The 
land  is  being  offered  by  direct  sale  to 
Why  Utility  Company,  who  is  the 
current  landowner.  The  United  States 
conveyed  title  to  Why  Utility  Company 
under  the  Recreation  &  Public  Purposes 
(R&PP)  Act  which  restricts  the  use  of  the 
land  and  also  allows  for  special  pricing 
for  the  leasing  or  purchase  of  public 
lands.  Why  Utility  Company  will 
reconvey  the  land  to  the  United  States 
and  they  will  receive  another 
conveyance  docimient  under  the 
Federal  Land  Policy  and  Management 
Act  without  the  restrictions.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  13  S..  R.  5  W., 
Sec.  25,  S1/1N6V4,  Wi/2SWV«SEV4NWV4. 

SEV4SEV4SEV4NWV4, 

E'ASEV4NEV4SWV4, 

SW'ASW'ANE'ASW'A,  EV«SEV4, 

NWV4SEV4. 
Containing  215  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Mogel  of  the  Phoenix  District 
Office,  U.S.  Bureau  of  Land 


Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027,  (602) 
780-8090. 

SUPPLEMENTARY  INFORMATION:  The  land 
described  above  is  hereby  opened  only 
to  applications  under  the  Sales  and 
Conveyance  of  Federally-Owned 
Mineral  Interests  as  authorized  by 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1713  and  1719),  upon 
publication  of  this  notice. 

If  it  is  determined  that  there  are  no 
known  mineral  values,  the  mineral 
interests  shall  be  determined  suitable 
for  sale  under  Section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  may  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  deed,  when  issued,  will  contain 
reservations  to  the  United  States  for  a 
right-of-way  for  ditches  and  canals  and 
for  a  right-of-way  for  highway  purposes 
as  authorized  by  the  Federal  Aid 
Highway  Act. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Phoenix  District,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  August  14, 1995. 
Kirby  Boldan, 

Acting  District  Manager,  Phoenix  District 
Office. 

(PR  Doc.  95-20926  Piled  8-22-95;  8:45  am) 

BiLUNO  CODE  4310-42-P 

[OR-943-1 430-05;  GP-189;  OR  52150] 

Filing  of  Application  for  State 
Indemnity  Selection;  OR-52150 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  is  to  inform  the  - 
public  of  the  receipt  of  an  application 
from  the  State  of  Oregon  to  select  the 
parcel  of  public  land  described  below  as 
an  Indemnity  Selection  pursuant  to 
Sections  2275  and  2276  of  the  Revised 
Statutes,  as  amended  (43  U.S.C.  851, 
852). 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Bliesner,  BLM  Oregon/ Washington  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-952-6157. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that  on  July  12,  1995,  the  State  of 
Oregon  filed  an  application  for 
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Indemnity  Selection  of  the  land 
described  as  follows: 

Willamette  Moidian,  Oregon 

iT.  18  S.,  R.  12  E., 
I    Sec.  11,  All. 

The  area  described  contains  640.00  acres  in 
Deschutes  Ck)unty,  Oregon. 

I    Upon  filing  of  the  application,  the 
land  selected  was  segregated  to  the 
extent  that  it  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of 
the  doctmient  of  conveyance  for  the 
land  to  the  State,  upon  rejection  of  the 
apphcation,  or  two  years  fitjm  the  date 
of  filing  of  the  apphcation,  whichever 
occurs  first. 

Dated:  August  3, 1995. 

William  E.  Bliesner, 

Acting  Chief,  Branch  of  Realty  and  Records 
Services. 

(PR  Doc.  95-20830  Filed  8-22-95;  8:45  am] 

WLUNO  COOE  431»-3S-P 


nsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  apphcants  have 
appUed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1«31.  et 
seq.y. 

PRT-805646 
Applicant:  Brian  Shorey,  Conneaut  Lake,  FA. 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  H.  Kock, 
"Verborgenfontein",  Merriman, 
RepubUc  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-805272 

Applicant:  Triple  S  Game  Farm,  Edmond, 
OK. 

The  applicant  requests  a  permit  to 
import  4  captive-hatched  Cabot's 
tragopan  [Tragopan  caboti)  from  the 
Beijing  Normal  University,  China  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 

PRT-738264 

Applicant:  Dept.  of  Biology,  University  of 
California,  La  JoUa,  CA. 

The  applicant  requests  to  renew  and 
amend  their  permit  to  import  hairs 
collected  from  captive-held  or  captive- 
bom  gibbons  [Hylobates  spp.)  from  zoos 


worldwide  for  the  purpose  of  genetic 
research  in  support  of  international 
conservation  efforts. 

PRT-734408 

Applicant:  Dept.  of  Biology,  University  of 
California,  La  )olla,  CA. 

The  appUcant  requests  to  renew  their 
permit  to  import  naturally  shed  hairs 
collected  from  abandoned  nests  of 
chimpanzee  (Pan  troglodytes)  and 
bonobo  (Pan  paniscus)  throughout  the 
species  natiu^  range  in  Africa  for  the 
purpose  of  genetic  research  benefiting 
the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  doamients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  17, 1995. 
Mary  Ellen  Amtower, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
(PR  Doc.  95-20922  Piled  8-23-95;  8:45  am] 
BILUNG  COOE  4310-6»-P 


Geological  Survey 

Digital  Orthophoto  Quadrangle  Data 
B^es;  Contribution  From  tfie  Nature 
Conservancy 

agency:  U.S.  Geological  Survey,  DOI. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Geological  Survey 
(USGS)  produces  Digital  Orthophoto 
Quadrangle  (EK3Q),  and  other  types  of 
digital  geospatial  data  which  are 
registered  to  USGS  topographic  maps. 
These  data  are  eiitered  into  digital 
geospatial  data  bases  as  part  of  the 
public  domain.  The  notice  announces 
that  an  unsolicited  contribution  of 
$1,800.00  has  been  accepted  by  the 
USGS  from  the  non-profit  organization, 
The  Nature  Conservancy.  By  mutual 
agreement,  and  with  additional 
financial  support  bom  the  Natiu^l 
Resources  Conservation  Service,  the 


USGS  intends  to  use  these  funds  to 
produce  five  DOQ's  in  Chester  County, ' 
Pennsylvania.  The  USGS  recognizes  the 
public  benefit  of  using  contributed 
funds  to  produce  DOQ,  and  other  types 
of  geospatial  data  for  non-profit  data 
users.  As  such,  when  it  is  in  the 
Government's  interest,  and  subject  to 
the  availabiUty  of  appropriated  funds, 
the  USGS  wiU  accept  contributions  bom 
other  non-profit  organizations  to 
prepare  these  data. 

ADDRESSES:  Prospective  contributors  are 
requested  to  state  their  interest  in 
writing.  Letters  may  be  sent  to:  Richard 
Kleckner,  Chief,  Branch  of  Data 
Plaiming  and  Integration,  511  National 
Center,  U.S.  Geological  Survey,  12201 
Sunrise  Valley  Drive,  Reston,  VA  22092. 
SUPPLEMENTARY  INFORMATION:  This 
notice  does  not  soUcit  contract  support 
for  specific  USGS  digital  mapping 
requirements.  Contributions  require  no 
further  activity  by  the  donor  beyond  the 
donation  itself.  All  geospatal  data 
produced  via  contribution  wiU  adhere 
to  USGS  geospatial  data  standards  for 
content  and  accuracy,  and  will  become 
part  of  the  pubUc  domain.  All  proposed 
contributions  must  be  determined  by 
the  USGS  to  serve  the  public  interest 
and  to  comply  with  appUcable  pubUc 
law. 

Dated:  August  14, 1995. 
James  R.  Plasker, 

Associate  Division  Chief,  National  Mapping 

Division. 

[PR  Doc.  95-20828  Filed  8-22-95;  8:45  am] 

BILLMO  COOE  4310-31-M 


Minerals  Management  Service 
PES  9&-41] 

Outer  Continental  Shelf,  Alaska 
Region,  Beaufort  Sea  Lease  Sale  144 

AGENCY:  Minerals  Management  Service. 
ACTION:  Notice  of  AvailabiUty  of  the 
Draft  Enviroiunental  Impact  Statement 
and  Locations  and  Dates  of  PubUc 
Hearings. 

The  Minerals  Management  Service 
(MMS)  has  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1996  Outer 
Continental  Shelf  oil  and  gas  lease  sale 
of  available  unleased  blocks  in  the 
Beaufort  Sea.  The  proposed  Beaufort 
Sea  Sale  144  will  offer  for  lease 
approximately  9.8  million  acres.  Single 
copies  of  the  draft  EIS  can  be  obtained 
frtjm  the  Regiond  Director.  Minerals 
Management  Service,  Alaska  Region, 
949  East  36th  Avenue,  Anchorage, 
Alaska  99503-4302,  Attention:  PubUc 
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Infonnation.  Copies  can  be  requested  by 
telephone,  (907)  271-6070. 

Copies  of  the  draft  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries: 

Alakanuk  PubUc  Library,  Alakanuk,  AK 
Alaska  Resource  Library,  U.S. 

Department  of  the  Interior, 

Anchorage,  AK 
Alaska  State  Library,  Jimeau,  AK 
Army  Corps  of  Engineers  Library,  U.S. 

Department  of  Defense,  Anchorage, 

AK 
Brevig  Mission  Commimity  Library, 

Brevig  Mission,  AK 
Buckland  Public  Library,  Buckland,  AK 
Davis  Menadelook  Memorial  High 

School  Library,  Diomede,  AK 
"Elim  Community  Library,  Elim,  AK 
Elmer  E.  Rasmuson  Library,  310  Tanana 

Drive,  Fairbanks,  AK 
Fairbanks  North;  Star  Borough  Public 

Library  (Noel  Wien  Library),  1215 . 

Cowles  Street,  Fairbanks,  AK 
Gambell  Community  Library/Learning 

Center,  Gambell,  AK 
George  Francis  Memorial  Library, 

Kotzebue,  AK 
Golovin  Commimity  Library,  Golovin, 

AK 
Kaveolook  School  Library,  Kaktovik,  AK 
Kegoayah  Kozga  Public  Library,  Nome, 

AK 
Kenai  Commimity  Library,  163  Main 

Street  L.oop,  Kenai,  AK 
Kettleson  Memorial  Library,  Sitka,  AK 
Kiana  Elementary  School  library, 

Kiana,  AK 
Kingikme  Public  Library,  Wales,  AK 
Koyuk  City  Library,  Koyuk,  AK 
McQueen  School  Library,  Kivalina,  AK 
Nellie  Weyiouanna  Ilisaavik  Library, 

Shishmaref,  AK 
Noorvik  Elementary/High  School 

Library,  Noorvik,  AK 
North  Slope  Borough  School  District 

Library /Media  Center,  Barrow,  AK 
Northern  Alaska  Enviroimaental  Center 

Library,  218  Driveway,  Fairbanks,  AK 
Nuiqsut  Library,  Nuiqsut,  AK 
Savoonga  Community  Library, 

Savoonga,  AK 
Shaktoolik  School  Library,  Shaktoolik, 

AK 
Soldotna  Public  Library,  235  Binkley 

Street,  Soldotna,  AK 
Stebbins  Community  LitNrary,  Stebbins, 

AK 
Ticasuk  Library,  Unalakleet,  AK 
Tikigaq  Library,  Point  Hope,  AK 
University  of  Alaska,  Anchorage 

Consortium  Library,  3211  Providence 

Dr.,  Anchorage,  AK 
University  of  Alaska,  Fairl)anks  Institute 

of  Arctic  Biology,  311  Irving  Bldg., 

Fairbanks,  AK 
University  of  Alaska-)uneau  Library, 

11120  Glacier  Highway,  Juneau,  AK 


In  accordance  with  30  CRF  256.26, 
the  MMS  will  hold  public  hearings  to 
receive  comments  and  suggestions 
relating  to  the  EIS. 

The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 
October  26,  1995 
University  Plaza  Building,  949  East 
36th  Avenue,  3rd  Floor  Conference 
Room,  Anchorage,  Alaska,  12:00 
p.m.  (noon) 
October  30.  1995 
Kisik  Community  Center,  Nuiqsut, 
Alaska,  1:00  p.m.-5:00  p.m. 
November  1,1995 
Community  Building,  Kaktovik, 
Alaska,  2:00  p.m.,  5:00  p.m.,  6:00 
p.m. 
November  2,  1995 
North  Slope  Borough,  Assembly 
Chambers,  Barrow,  Alaska.  7:30 
p.m. 

The  hearings  will  provide  the 
Secretary  of  the  Interior  with 
information  from  Government  agencies 
and  the  public  which  will  help  in  the 
evaluation  of  the  potential  effects  of  the 
proposed  lease  sale. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  the  Regional  Director  at 
the  above  address  or  Ray  Emerson  by 
telephone  (907)  271-6650  or  toll  free  1- 
800-764-2627  by  October  20, 1995. 

Time  limitations  may  make  it 
necessary  to  limit  the  length  of  oral 
presentations  to  10  minutes.  An  oral 
statement  may  be  supplemented  by  a 
more  complete  written  statement  which 
may  be  submitted  to  a  hearing  official  at 
the  time  of  oral  presentation  or  by  mail 
until  November  20, 1995.  This  will 
allow  those  unable  to  testify  at  a  public 
hearing  an  opportunity  to  nake  their 
views  known  and  for  tiioae  presenting 
oral  testimony  to  submit  supplemental 
information  and  conmients. 

Comments  concerning  the  draft  EI9 
will  be  accepted  until  November  20, 
1995,  and  should  be  addressed  to  the 
Regional  Director,  Minerals 
Management  Service,  Alaska  Region, 
949  East  36th  Avenue,  Anchorage, 
Alaska  99508-4302. 

Dated:  August  10, 1995. 
Thomas  Gamhofer, 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc.  95-20859  Filed  8-22-95;  8:45  am] 

BtLUNQ  CODE  4310-MR-P 


Electronic  Data  Interchange  (EDI)  in 
the  Royalty  Management  Program 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Notice  of  an  EDI  Presentation. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  an  Electronic 
Data  Interchange  (EDI)  presentation  in 
New  Orleans,  Louisiana,  on  September 
28, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Y.  Matthews,  Systems 
Management  Division,  Minerals 
Management  Service  Royalty 
Management  Program,  P.O.  Box  25165 
MS  3140,  Denver,  Colorado,  80225- 
0165,  telephone  numbers  (800)  619- 
4593  or  (303)  275-7036,  FAX  number 
(303) 275-7099. 

SUPPLEMENTARY  INFORMATION:  MMS  is 
offering  an  EDI  presentation  at  no  cost 
to  companies  and  interested  parties  that 
intend  to  implement  or  pilot  EDI  with 
MMS.  The  EDI  presentation  will  be  held 
the  day  following  the  American 
Petroleum  Institute  (API),  Petroleum 
Industry  Data  Exchange  (PIDX) 
Conference  at  the  same  location,  which 
is  the  New  Orleans  Hilton  Riverside  and 
Towers  Hotel,  2  Poydras  Street,  New 
Orleans,  Louisiana.  The  API  PIDX 
Conference  is  scheduled  for  September 
25-27,  1995.  The  EDI  Presentation 
instructors  are  MMS  employees  of  the 
Royalty  Management  Program,  Systems 
Management  Division. 
DATES:  The  EDI  presentation  is 
Thursday,  September  28, 1995. 
LOCATION:  New  Orleans  Hilton  Riverside 
and  Towers  Hotel,  2  Poydras  Street, 
New  Orleans,  Louisiana,  Phone:  (504) 
561-0500. 

Agenda:  Morning  Session  9:00  a.m.- 
11:30  a.m. 
Instructor:  Mr.  RoiTHatton 
Subject:  MMS  EDI  activities, 
capabilities,  current  status  and 
implementation  planning  and 
schedules. 
Afternoon  Session  1:00  p.m.-4:00  p.m. 
Instructor:  Mr.  Tim  Allard 
Subject:  EDI  technical  issues  related 
to  mapping  and  transmittal  of 
regulatory  data  to  MMS  via  EDI. 
All  EDI  Presentation  attendees  will  be 
provided  copies  of  the  MMS  EDI 
Implementation  Guides  for  Royalty 
forms:  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance;  MMS-3160. 
Monthly  Report  of  Operations;  and 
MMS-4054,  Oil  and  Gas  Operations 
Report  Part  A — Well  Production 
(OGOR-A),  Oil  and  Gas  Operations 
Report  Part  B — Product  Disposition 
(OGOR-B),  Oil  and  Gas  Operations 
Report  Part  C— Product  Sales  From 
FaciUty  (OGOR-C). 

If  you  are  planning  to  attend  this  EDI 
Presentation,  please  leave  a  message  for 
Barbara  Matthews  at  the  telephone  and 
FAX  numbers  in  the  information  contact 
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section  of  this  notice  no  later  than 
September  15, 1995. 

Date:  August  17, 1995. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  95-20847  Filed  8-22-95;  8:45  am) 
BtLUNQ  CODE  4310-MR-P 


National  Park  Service 

Notice  of  Availability  of  the  Final 
Development  Concept  Plan/ 
Amendment  to  the  General 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Crater  Lake  National  Park,  Oregon 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Enviroiunental  Policy 
Act  of  1969  (Public  Law  91-190,  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  Final  Envelopment  Concept  Plan/ 
Amendment  to  the  General  Management 
Plan/Environmental  Impact  Statement 
(DCP/FEIS)  that  describes  and  analyzes 
a  proposal  and  three  alternatives  that 
meet  immediate  and  long-term  needs  at 
Crater  Lake  National  Park  regarding 
employee  housing,  completion  of  the 
ongoing  redevelopment  at  Rim  Village, 
and  maintenance,  administration,  and 
storage  facilities. 

The  Draft  Development  Concept  Plan/ 
Amendment  to  the  General  Management 
Plan/Environmental  Impact  Statement 
(DCP/DEIS)  was  released  for  public 
review  on  November  29, 1994  (59  FR 
228),  and  the  public  comment  period 
closed  February  2, 1995.  During  this 
comment  period,  three  public  meetings 
were  held  and  written  comments  were 
also  received.  The  DCP/FEIS  contains 
responses  to  the  comments  received  and 
modifications  to  the  document  as 
needed  in  response  to  the  comments. 

The  proposal,  which  was  developed 
in  response  to  pubUc  and  agency 
comments  on  the  DCP/DEIS,  calls  for 
removing  the  visitor  parking  at  Rim 
Village  and  constructing  a  new  parking 
structure  800  feet  off  the  rim  with  a 
shuttle  bus  system  to  provide  year- 
round  access  to  the  rim;  creating  a  new 
roadway  on  which  visitors  would  travel 
from  the  parking  facility  to  Crater  Lake 
Lodge  in  shuttle  buses;  partially 
restoring  to  natiu-al  conditions  a  one- 
acre  maintenance  yard  near  park 
headquarters  with  the  remainder  of  the 
site  converted  to  an  employee  recreation 
area;  developing  a  98-person  employee 
dormitory  and  associated  parking, 
roads,  pedestrian  path,  seasonal 
employee  recreational  vehicle  (RV) 
sites,  a  maintenance  building  and  group 
campsites  at  Mazama  Village.  New 
opportunities  for  placement  of  facilities 


originally  proposed  at  the  South 
Entrance  were  identified  through  the 
public  review  for  the  DCP/DEIS. 
ConsequenUy,  a  separate  planning  effort 
would  be  undertaken  to  determine  the 
most  appropriate  location  for 
construction  of  these  facilities, 
including  employee  housing 
(approximately  20-30  houses,  15-20  RV 
sites,  and  a  second  98-person  dormitory 
to  replace  the  Rim  Village  dormitory), 
and  additional  support  and  storage 
facilities. 

Three  alternatives  were  considered,  in 
addition  to  the  proposal.  The  no-action 
alternative  would  implement  the  1988 
DCP  and  include  development  of  two 
day-use  parking  areas  to  service  Rim 
Village  with  associated  connecting  trail 
and  new  road  connecting  facilities  on 
the  rim,  and  a  new  employee  dorm  for 
60-65  people.  The  South  Entrance  focus 
alternative  would  construct  a  new 
employee  dormitory  at  Mazama  Village 
and  would  relocate  park  headquarters, 
additional  employee  housing,  and 
support/storage  facilities  to  the  South 
Entrance.  The  Mazama  focus  alternative 
would  concentrate  most  development  at 
Mazama  Village,  including  a  new 
employee  dormitory  and  support/ 
storage  facilities,  with  additional 
employee  housing  at  the  South 
Entrance. 

Major  impact  topics  assessed  for  the 
proposed  action  and  the  alternatives 
include  earth  resources,  surface  water, 
groundwater/water  supply,  water 
quahty,  air  quality,  vegetation,  wildlife, 
special-status  animal  species,  ecosystem 
processes,  cultural  resources,  visitor 
experience,  employee  commuting  and 
delivery  of  services,  and  land  use  and 
zoning. 

SUPPLEMENTARY  INFORMATION:  The  no- 
action  period  on  this  final  plan  and 
environmental  impact  statement  will 
end  30  days  after  die  Environmental 
Protection  Agency  has  published  a 
notice  of  availability  of  Uie  DCP/FEIS  in 
the  Federal  Register.  For  further 
information,  contact:  Superintendent, 
Crater  Lake  National  Park,  Post  Office 
Box  7,  Crater  Lake,  OR  97604-0007; 
telephone  (503)  594-2211. 

Copies  of  the  DCP/FEIS  will  be 
available  at  Crater  Lake  National  Park 
Headquarters,  as  well  as  the  following 
locations:  Multnomah  County  Library, 
801  SW  10th,  Portland,  OR;  Salem 
Library,  585  Liberty  SE,  Salem,  OR; 
Klamath  County  Library,  126  South  3rd, 
Klamath  Falls,  OR;  Eugene  Library,  100 
W  13th,  Eugene,  OR;  Jackson  County 
Library,  413  W  Main,  Medford,  OR; 
E)eschutes  County  Library,  507  NW  Wall 
St.,  Bend,  OR;  Josephine  County 
Library,  200  NW  C,  Grants  Pass,  OR; 


Douglas  County  Library,  Courthouse, 
Roseburg,  OR;  Office  of  Public  Affairs, 
National  Park  Service,  Department  of 
the  hiterior,  1849  C  Sti«et  NW. 
Washington,  DC;  and  National  Park 
Service,  Seattle  System  Support  Office, 
909  First  Ave;.  Seattle.  WA. 

Dated:  August  14. 1995. 
Rorf  D.  Westberg, 

Acting  Deputy  Field  Director,  Pacific  West 
Area,  National  Park  Service. 

[FR  Doc.  95-20811  Filed  8-22-95;  8:45  am] 

BILUNG  CODE  4310-70-M 


Availability  of  Plan  of  Operations  and 
Environmental  Assessment,  Oil  Well 
Plugging  and  Abandonment;  Murphy 
Exploration  and  Production  Company, 
Big  Thicket  National  Preserve,  Hardin 
County,  Texas 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  from 
Murphy  Exploration  and  Production 
Company  a  Plan  of  Operations  to  plug 
and  abandon  an  oil  well,  and  reclaim 
the  operations  area  in  Big  Thicket 
National  Preserve,  located  within 
Hardin  County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice.  The  documents  can 
be  viewed  during  normal  business  hours 
at  the  Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street.  Beaumont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam, 
Beaumont,  TX  77701. 

Dated:  August  17, 1995. 
Richard  F.  Strahan, 

Acting  Superintendent.  Big  Thicket  National 
Preserve. 
(FR  Doc.  95-20865  Filed  8-22-95;  8:45  am] 

B4UJN0  COOE  4310-70-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (US AID)  has  authorized 
the  guaranty  of  loans  to  Banco 
Centroamericano  de  Integracion 
Economica  (CABEI)  ("Borrower")  as 
part  of  USAID's  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  for  a  mumcipal  infrastructure 
finance  program  to  finance  urban 
environmental  infrastructure  for  the 
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benefit  of  low-income  families  in 
Central  American  countries.  At  this 
time,  CABEI  has  authorized  USAID  to 
request  proposals  from  eUgible  lenders 
for  a  loan  imder  this  program  of  $7 
Million  U.S.  Dollars  (US$7,000,000). 
The  name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amoimt  of  the  loan  and 
project  niunber  are  indicated  below: 

Banco  Centroamericano  De  Integracion 
Economica 

Project  No:  596-HG-OlO— Amoxmt: 
US$7,000,000. 

Housing  Guaranty  Loan  No.:  596-HG- 
007  AOl,  596-HG-OlO  AOl. 

1.  Attention:  Mr.  Jaime  Chavez- 
Almendares,  Financial  Manager,  Banco 
Centroamericano  de  Integracion 
Economica  (CABEI),  P.O.  Box  772, 
Tegudealpa,  D.C.,  Honduras. 

Telefax  Nos.:  011/(504)  37-0188  or 
011/(504)  37-9173  (preferred 
communication). 

Telephone  Nos.:  011/(504)  37-3119  or 
011/(504)  38-4901. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should  limit 
their  bids  to  the  Borrower's 
representatives  by  Wednesday. 
September  6,  1995,  12:00  noon  Eastern 
Daylight  Savings  Time.  Bids  should  be 
open  for  a  period  of  48  hours  from  the 
bid  closing  date.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following: 

Mr.  Ronald  Carlson,  Director, 
Regional  Housing  and  Urban 
Development  Office,  Central  America, 
USAID/RHUDO/Guatemala,  Unit  3323, 
APO  AA  34024.  (Street  address:  1  Calle 
7-66,  Zona  9,  01009,  Plaza  Uno  Bldg., 
Guatemala  Gty,  Guatemala,  C.A.) 

Telefax  Nos.:  011/(502)  2-320-663  or 
011/(502)  2-311-151  (preferred 
communication). 

Telephone  Nos.:  011/(502)  2-320-603 
or  011/(502)  2-320-202. 

Mr.  Charles  Billand,  Assistant 
Director,  Mr.  Peter  Pimie,  Financial 
Advisor. 

Address:  U.S.  Agency  for 
International  Development,  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409,  SA-18, 
Washington,  DC  20523-1822. 

Telex  No.:  892703  AID  WSA. 

Telefax  No.:  703/875-4384  or  875- 
4639  (preferred  commimication). 

Telephone  No.:  703/875-4300  or  875- 
4510.  ^ 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 


(1)  Amount:  U.S.  $7  million. 

(2)  Term:  Alternatives  of  15,  20,  25  and 

30  years. 

(3)  Grace  Period:  Five  years  grace  on 

repayment  of  principal.  (During 
grace  period,  semi-annual  payments 
of  interest  only.  Thereafter,  semi- 
annual level  payments  of  principal 
and  interest  over  the  remaining  life 
of  the  loan). 

(4)  Interest  Rate:  Quotes  for  fixed  rate, 

only. 
Fixed  Interest  Rate:  For  bid 
comparison  piuposes,  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  specifically  the  6Vs%  U.S. 
Treasury  Bond  due  Augiist  15, 
2025.  The  actual  rate  is  to  be  set  at . 
the  time  of  acceptance. 

(5)  Prepayment: 

(a)  Offers  should  include  options  for 
prepayment  and  mention 
prepayment  premiums,  if  any. 
Options  for  prepayment  shoiild  be 
on  the  following  basis: 

(i)  For  a  15  year  term,  callable  after 
five  years  on  any  semi-anniial 
payment  date. 

(ii)  For  20,  25,  30  year  terms,  callable 
after  10  years  on  any  semi-annual 
])ayment  date, 
(b)  CJnly  in  an  extraordinary  event  to 
assure  compliance  with  statutes 
binding  USAID,  USAID  reserves  the 
right  to  accelerate  the  loan  (it 
should  be  noted  that  since  the 
inception  of  the  USAID  Housing 
Guaranty  Program  in  1962,  USAID 
has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 

placement  fees  and  other  expenses, 
including  USAID  fees.  Paying  and 
Transfer  Agent  fees,  and  out  of 
pocket  expenses,  etc.  Lenders  are 
requested  to  include  all  legal  fees  in 
their  placement  fee.  Such  fees  and 
expenses  shall  be  payable  at  closing 
from  the  proceeds  of  the  loan.  All 
fees  should  be  clearly  specified  in 
the  offer. 

(7)  Closing  Date:  Not  to  exceed  60  days 

from  date  of  selection  of  lender. 

Selection  of  Investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  fuU  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 


authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximimi 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Michael  J.  Lippe, 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18,  Washington,  DC  20523-1822, 
Fax  Nos:  703/875-4384  or  875-4639, 
telephone:  703/875-4300. 

Dated:  August  18, 1995. 
Mkhael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Programs,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 
[FR  Doc.  9S-20951  Filed  8-22-95;  8:45  am) 
BIUMQ  CODE  ai1*-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigations  Nos.  731-TA-736  and  737 
(Preliminary)] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Germany  and  Japan 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the 
Commission  determines,  pvusuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),2  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  ^  by  reason  of  imports  from 


<  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (le 
CFR  207.2(f)). 

'  These  investigations  are  subject  to  the  Uruguay 
Round  Agreements  Act  amendments  to  the  Tariff 
Act  of  1930. 

'  Commissioner  Rohr  and  Commissioner 
Newquist  determine  that  there  is  a  reasonable 
indication  of  threat  of  material  injury. 
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Germany  and  Japan  of  large  newspaper 
printing  presses  and  components 
thereof,  whether  assembled  or 
imassembled,  provided  for  in 
subheadings  8443.11.10,  8443.11.50, 
8443.21.00,  8443.30.00,  8443.40.00, 
8443.60.00,  8443.90.50,  8471.91.40, 
8471.91.80,  8524.21.30,  8524.90.20, 
8524.90.30,  8524.90.40,  8537.10.30, 
8537.10.60,  and  8537.10.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  June  30, 1995,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Rockwell 
Graphic  Systems,  Inc.,  Westmont,  IL, 
alleging  that  an  industry  in  the  United 
States  is  materially  injiued  or 
threatened  with  material  injiuy  by 
reason  of  LTFV  imports  of  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  imassembled,  from  Germany  and 
Japan. 

Accordingly,  effective  Jxme  30, 1995, 
the  Commission  instituted  antidumping 
investigations  Nos.  731-TA-736  and 
737  (Preliminary).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  July  10,  1995  (60  F.R. 
35564).  The  conference  was  held  in 
Washington,  DC,  on  July  21, 1995,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
14, 1995.  The  views  of  the  Commission 
are  contained  in  USITC  PubUcation 
2916  (August  1995),  entitled  "Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany  and  Japan:  Investigations  Nos. 
731-TA-736  and  737  (Preliminary)." 

Issued:  August  15, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

(PR  Doc.  95-20901  Filed  8-22-95;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  42  U.S.C. 
§§  9622(d)(2)  and  6973(d),  and 
Departmental  policy,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Apache  Energy  and  Minerals  Co.,  et  al., 
Qvil  Action  No.  86-C-1675 
(ConsoUdated  with  83-C-2388)  was 
lodged  on  August  10, 1995,  with  the 
United  States  District  Court  for  the 
District  of  Colorado. 

The  settlement  concerns  the 
CaUfomia  Gulch  Superfund  Site  located 
in  the  central  Rocky  Mountains  near 
Leadville,  Colorado  (the  "Site"),  an  area 
impacted  by  extensive  mining  and  ore 
processing  activities.  Atlas  Mortgage 
Company — Colorado,  Inc.  ("Atlas") 
owns  various  mining  claims  in  a  portion 
of  the  Site  upon  which  lead  mill  tailings 
and  other  mine  waste  is  located.  Under 
the  terms  of  the  settlement,  a  monetary 
judgment  will  be  entered  against  Atlas 
in  favor  of  the  United  States  in  the 
amount  of  $1  million  for  the 
government's  past  response  costs,  and 
Atlas  is  declared  liable  for  any  futiu* 
response  costs  inciuTed  by  the  United 
States  in  performing  response  actions 
upon  Atlas'  mining  claims.  Atlas' 
obligations  will  be  seciu^  by  a  Uen 
upon  Atlas'  mining  claims. 
Furthermore,  Atlas  agrees  not  to 
interfere  with  the  implementation  of 
response  actions  upon  its  mining 
claims.  In  exchange,  the  United  States 
covenants  not  to  sue  Atlas  for  Atlas' 
liability  at  the  Site  imder  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§  9606 
and  9607,  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act,  (RCRA),  42  U.S.C.  §6973, 
excluding  natural  resource  damages, 
criminal  liabiUty,  or  the  future  disposal 
of  hazardous  substances  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Apache 
Energy  and  Minerals  Co.,  et  al.,  DOJ  Ref. 
#90-1 1-3-138.  Commenters  may 
request  a  pubhc  meeting  in  the  affected 
areas  pursuant  to  Section  7003(d)  of 
RCRA. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 


States  Attorney,  1961  Stout  Street,  Suite 
1200,  Federal  Building,  Denver, 
Colorado  80294;  the  I^on  Vm  Office 
of  the  Environmental  Protection 
Agency,  999  18th  Street,  Suite  700 
South,  Denver,  Colorado,  80202;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $6.75  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environment  and  Natural 
Resources  Division,  Environmental 
Enforcement  Section. 

[FR  Doc.  95-20831  Filed  8-22-95;  8:45  am] 

BILUNQ  CODE  4410-41-M 


Notice  of  Lodging  of  Amendment  to 
Consent  Decree  Pursuant  to  the  Toxic 
Substances  Control  Act 

In  accordance  with  E)epartmental 
poUcy,  28  CFR  §  50.7  notice  is  hereby 
given  that  a  proposed  second 
amendment  to  the  1991  consent  decree 
in  United  States  v.  Boliden  Metech,  Inc., 
Qvil  Action  No.  89-208-T,  was  lodged 
on  August  11, 1995,  with  the  Untied 
States  District  Court  for  the  District  of 
Rhode  Island.  The  complaint  alleged 
that  the  Defendant  violated  provisions 
of  the  Toxic  Substances  Control  Act  and 
regulations  promulgated  thereunder 
regarding  the  use,  handling,  storage  and 
disposal  of  shredded  electronic  scrap 
that  contains  polychlorinated  biphenyls 
("PCBs").  The  proposed  second 
amendment  to  the  consent  decree  sets 
forth  procedures  whereby  the  Defendant 
will  export  approximately  4,200  tons  of 
the  shredded  electronic  scrap  for 
processing  at  a  smelter  operated  by 
Boliden  Mineral  AB  in  Skelleftehamn, 
Sweden.  Boliden  Mineral  AB  is  an 
affiliate  of  the  Defendant.  A  first 
amendment  to  the  consent  decree 
governed  a  similar  shipment  in  1993. 

The  proposed  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  Dorrance  Street, 
Providence,  Rhode  Island;  and  at  the 
Envirorunental  Enforcement  Section 
Consent  Decree  Library,  1120  G  Street, 
NW.,  Washington,  DC  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Etecree  Library.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (twenty-five  cents 
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per  page  for  reproduction]  payable  to 
the  Consent  Decree  Library. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Dejjartment  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Boliden  Metech,  Inc.; 
(DOJ  Reference  No.  90-5-1-1-3096). 
Bmoe  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
(FR  Doc.  95-20832  Filed  S-22-95;  8:45  am] 

BtAJHQ  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7^  and  Section 
113(g)  of  the  Clean  Air  Act,  42  U.S.C. 
§  7413(g),  notice  is  hereby  given  that  on 
August  9, 1995,  a  proposed  Consent 
Dearee  in  United  States  v.  Performance 
Abatement  Services,  Inc.,  et  al..  Civil 
Action  No.  95-73203-DT,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan.  This 
consent  decree  represents  a  settlement 
of  claims  against  Performance 
Abatement  Services,  Inc.,  Rudolph- 
Libbe,  Inc.  and  Warner-Lambert,  Co.  for 
violations  of  the  Clear  Air  Act,  42  U.S.C. 
§  7413(b),  and  the  National  Emissions 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos,  40  CFR  Subpart  M.  The 
claims  arose  during  a  March,  1993 
asbestos  renovation  operation  by 
Performance  Abatement  Services,  Inc. 
and  Rudolph-Libbe,  Inc.  of  a  building 
owned  by  Warner-Lambert  Company's 
Parke-Davis  Pharmaceutical  Research  in 
Ann  Arbor,  Michigan. 

Under  this  settlement.  Performance 
Abatement  Services,  Inc.,  Rudolph- 
Libbe,  Inc.  and  Warner-Lambert,  Co. 
will  pay  the  United  States  a  civil 
penalty  of  $25,000.  In  addition,  the 
Consent  Decree  requires  the  Settling 


Defendants  to  comply  with  the  Clean 
Air  Act  and,  in  particular,  to  comply 
with  specific  notice  and  training 
requirements  for  one  year.  Stipulated 
penalties  may  be  imposed  in  the  event 
the  Settling  Defendants  do  not  comply 
with  the  requirements  of  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natiu^l  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Performance 
Abatement  Services,  Inc.,  et  al.,  D.J.  Ref. 
90-5-2-1-1959. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  817  Federal  Building,  231 
West  Lafayette  Detroit,  Michigan;  at  the 
Region  V  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Blvd.  Chicago,  Illinois  60604-3590;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please      . 
enclose  a  check  in  the  amount  of  $4.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-20833  Filed  8-22-95;  8:45  am] 

BILLING  CODE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligiliiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  5, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  5,  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  14th  day  of 
August,  1995. 
Russell  Kile, 

Acting  Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Appendix— Petitions  Instituted  on  08/14/95 


TA-W 


Subject  firm  (petitioners) 


Location 


Date  of 
petition 


Product(s) 


31,319 
31,320 
31,321 
31,322 
31,323 
31,324 
31,325 
31,326 


American  Standard  (Comp) 

Associated  Gas  Services  (Wkrs) 

Baster  Electric  Co.  (Wkrs)  

ESCO  (IUE)  

Koh-I-Noor,  Inc.  (Wkrs) 

New  Vision  (ILGWU)  

Shaw  Industries,  Inc.  (Wkrs)  

Topographic  Land  Surveyor  (Comp) 


Hamilton  Twp.,  NJ 

Houston,  TX 

Huntington,  TN 

St.  Louis,  MO 

Bkramsbury,  NJ  ... 

Brooklyn.  NY 

loccoa,  GA 

Midland.  TX 


07/27/95 
07/27/95 
07/1 1/95 
07/31/95 
07/28/95 
08/01/95 
07/24/95 
07/28/95 


Sanitary  Wares. 
Market  Natural  Gas. 
Transformers.  . 

Printed  Circuit  Boards. 
Pens. 

Women's  Knit  Sweaters. 
Staple  Nyton  Fibre. 

Sun/ey  Oil  WeM  Locations  &  Pipe- 
lines. 
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APPENDIX— Petitions  Instituted  on  08/14/95— Continued 


TA-W 


Sut)ject  firm  (petitioners) 


Location 


Date  of  peti- 
tion 


Product(s) 


v„ 


31,327 
31,328 
31,329 
31,330 
31,331 
31,332 
31,333 
31,334 
31,335 

31,336 
31,337 

31,338 
31,339 
31.340 
31,341 
31.342 
31.343 
31.344 


BJ  Services  Company  (Comp) 

Genesis  Knitting  Inc.  (ILGWU)  

H.L.  Brown,  Jr.  (Comp) 

Hollingsworth  &  Vose  Co.  (Comp)  .. 

Owens  Brockway  (lAM) 

Jakel,  Inc.  (Wkrs) 

Total  Petroleum  Refinery  (Wkrs) 

Space  Vector  Corp.  (Wkrs)  

Polytech  Industries  (Wkrs) 

Superior  Toy  &  Novelty  Co.  (LGPN) 
McGill  Mfg.  Co.  (CO) 

Owens-Brockway  (GPPA)  

Taykx  Wood  Craft,  Inc.  (Wkrs) 

Kaiser  Porcelain,  Inc.  (Wkrs) 

Morrison  Hertling  &  Co.  (ACTWU)  .. 

Fine  Cortfract,  Inc.  (Wkrs)  

Hampco  Apparel,  Inc.  (Wlos)  „... 

CKnt  Hurt  &  /Vssoc.,  Inc.  (Co) 


Houston,  TX 

Perth  Arnboy,  NJ  , 

Midland,  TX , 

Fall  River,  MA 

Auburn,  IJY  

Ramer,  TN 

Arkansas  City,  KS 
Chatsworth,  CA  ... 
Scottsboro,  AL 

Kansas  City,  MO . 
Valparaiso,  IN 

Atlanta,  GA  

Malta,  OH 

Niagara  Falls,  NY 

Brooklyn,  NY 

Hialeeh,  FL  

Chase  City,  VA  ... 
Charleston,  WV ... 


08/03/95 
08/03/95 
07/31/95 
07/15/95 
08/03/95 
08/03/95 
07/28/95 
07/21/95 
08/01/95 

08/02/95 
07/24/95 

08/04/95 
08/02/95 
08/03/95 
08/01/95 
07/31/95 
08/D1/95 
08A)3/95 


Provkle  Oil  &  Gas  Well  Services. 

Men's  &  i.adies'  Sweaters. 

Oil  &  Gas  Productkm. 

Filter  Media. 

Glass  Bottles. 

Electnc  Motors. 

Gasoline,  Asphalt.  Butarie  Propane. 

Missiles  &  Rockets  for  Defense  DepL 

Convenience  &  Restraint  Nets  for 
Auto. 

Toy  Finishing. 

Switches  &  Other  Electrical  Appara- 
tus. 

Glass  Bottles. 

Consumer  Furniture. 

Warehouse — Gitlware. 

Men's  Suits,  Spodcoats  &  Slacks. 

Ladies'  Lingerie. 

Men's  &  Ladies'  Knit  &  Woven  Shirts. 

Oil  &  Gas  Drilling. 


[FRDoc.  95-20897  Piled  8-22-95;  8:45  am] 

BILLMG  CODE  4C10-30-M 


Advisory  Council  on  Unemployment 
Compensation;  Meeting 

summary:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Coimdl  to 
evaluate  the  overall  unemployment 
insiu^nce  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE:  The  meeting  vidll  be 
held  from  8  a.m.  to  5  p.m.  on  September 
14, 1995  at  The  Mills  House  Hotel,  115 
Meeting  Street,  Charleston,  South 
Carolina. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(1)  Discussion  of  administrative 
financing  v«rithin  the  unemployment 
insurance  system; 

(2)  Discussion  of  performance 
measurement  within  the  imemployment 
insurance  system; 

(3)  Discussion  of  data  needs  in  the 
unemployment  system;  and 

(4)  Discussion  of  the  Coimcil's 
findings  and  recommendations. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  pubhc.  Seating  will  be 


available  to  the  pubUc  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  Usted 
below,  at  least  7  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  S-4231,  Washington,  DC  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
numbw.) 

Signed  at  Washington,  1X3,  this  11  day  of 
August  1995. 
Timothy  M.  Bamick, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  95-20899  Filed  8-22-95;  8:45  am) 
8H.UNQ  CODE  4S1fr-30-M 


[NAFTA-00521] 

Crown  Pacific  LTD.,  Crown  Pacific 
Plywood  Division,  Redmond,  OR; 
Termination  of  Investigation 

Pxirsuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  July  11, 1995  in  response  to 
a  (>etition  filed  on  behalf  of  workers  at 
Crown  Pacific  LTD.,  Crovra  Pacific 
Plywood  Division,  Redmond,  Oregon. 
Workers  produce  plywood. 


In  a  letter  dated  August  8, 1995,  the 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  on 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  9th  day  of 
August  1995. 
Arlene  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-20898  Filed  8-22-95;  8:45  am] 

BILLJNQ  CODE  4610-SCMt 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-385] 

South  Carolina  Electric  and  Gas 
Company;  VIrgH  C.  Summer  Nuclear 
Station,  Unit  1,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  NPF-12,  issued  to  South 
Carolina  Electric  and  Gas  Company  (the 
Ucensee),  for  operation  of  the  Virgil  C. 
Summer  Nuclear  Station  (VCSNS),  Unit 
1,  located  in  Fairfield  Coimty,  South 
Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
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such  that  photograph  identification 
badees  can  be  taken  offsite. 

Tne  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  28, 1995,  for  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
plant  reactors  against  radiological 
sabotage." 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

Paragraph  (1)  of  10  CFR  73.55(d), 

"Access  Requirements,"  specifies  that 

"The  Ucensee  shall  control  all  points  of 

personnel  and  vehicle  access  into  a 

protected  area.  *  *  *"  It  is  specified  in 

10  CFR  73.55(d)(5)  that  "A  numbered 

picture  badge  identification  system  shall 

be  used  for  all  individuals  who  are 

authorized  access  to  protected  areas 

without  escort."  It  also  states  that  an 

individual  not  employed  by  the  licensee 

(i.e.,  contractors)  may  be  authorized 

access  to  protected  areas  without  escort 

provided  the  individual  "receives  a 

pictiire  badge  upon  entrance  into  the 

protected  area  which  must  be  returned 

upon  exit  from  the  protected  area. 
•  •  •>> 

Currently,  unescorted  access  into 
protected  areas  of  the  VCSNS  is  - 
controlled  through  the  use  of  a 
photograph  on  a  badge/keycard 
(hereafter,  these  are  referred  to  as 
badges).  The  seciuity  officers  at  the 
entrance  station  use  the  badge  number, 
name  and  photograph  on  the  badge  to 
identify  the  individual  requesting 
access.  Under  the  ciurent  system, 
badges  are  not  taken  offsite  and  are 
issued,  stored,  and  retrieved  at  the 
entrance/exit  location.  In  accordance 
with  10  CFR  73.55(d)(5),  contractor 
individuals  are  not  allowed  to  take 
badges  offisite.  In  accordance  with  the 
plant's  procedures,  neither  licensee 
employees  nor  contractors  are  currently 
allowed  to  take  badges  offsite. 

The  Ucensee  proposes  to  implement 
alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  the 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site.  

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action. 
Under  the  proposed  system,  each 


individual  who  is  authorized  for 
imescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  niunber  In  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measiuing 
siu'face,  the  system  would  record  the 
Individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 
authorization  for  entry.  Individuals, 
including  Ucensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site. 

Based  on  a  Sandla  National 
Laboratories  report  titled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices."  (SAND91— 
0276  UC— 906  UnUmited  Release, 
Printed  June  1991),  and  on  its 
experience  with  the  current  photo- 
identification  system,  the  Ucensee  stated 
that  the  false  acceptance  rate  of  the 
proposed  hand  geometry  system  is  at 
least  equal  to  that  of  the  ciirrent  system. 
The  Ucensee  stated  that  the  use  of  the 
badges  with  hand  geometry  system 
would  enhance  access  control 
capabiUties  at  the  protected  area 
perimeter,  reduce  security  force  staffing 
requirements,  and  improve  the 
emergency  accountabiUty  process.  Since 
both  the  liadge  and  hand  geometry 
would  be  necessary  for  access  into  the 
protected  area,  the  proposed  system 
would  provide  for  a  positive  verification 
process.  Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable  an 
unauthorized  entry  into  protected  areas. 
The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plan  wiU  be  revised  to  include 
Implementation  and  testing  of  the  hand 
geometry  access  control  system. 

The  access  process  wiU  continue  to  be 
under  the  observation  of  security 
personnel.  A  niunbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area. 

Environmental  Impacts  of  the  Proposed 
Action 

The  change  will  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 


significant  Increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Conmiission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradlological  impacts,  the  proposed 
action  involves  featvues  located  entirely 
within  the  restricted*area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradlological  plant  effluent  and  has 
no  other  environmental  Impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradlological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  appUcation  would  result  in  no 
change  in  cxurent  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  the  VCSNS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  31, 1995,  the  staff  consulted 
with  the  South  CaroUna  State  official, 
Mr.  Virgil  Autry  of  the  Biu^au  of  SoUd 
and  Hazardous  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no  ' 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  Jime  28, 1995,  which  is  available 
for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubUc  document  room  located  at  the 
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Fairfield  Coimty  Library,  300 
Washington  Street,  Winnsboro,  SC. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Ck>mmission. 
Frederick  J.  HriMlon,    . 
Director,  Project  Directorate  11-3,  Division  of 
Beactor  Projects — I/n,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  95-20882  Filed  8-22-95;  8:45  am] 
BILUNO  COOE  78W-01-P 


Privacy  Act  of  1974,  As  Amended; 
Revisions  to  Existing  System  of 
Records 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended 
(Privacy  Act),  the  Nuclear  Regulatory 
Commission  (NRC)  is  issiiing  pubUc 
notice  of  its  intent  to  modify  an  existing 
system  of  records,  NRC-40,  "FaciUty 
Security  Access  Control  Records — 
NRC,"  to  revise  a  number  of  categories 
in  the  system  notice,  including 
individuals  covered  by  the  system, 
records  contained  in  the  system,  record 
source  categories,  authority, 
retrievabiUty,  and  safeguards.  In 
addition,  the  Ust  of  NRC  building 
locations  contained  in  NRC's 
compilation  of  systems  of  records 
notices  is  being  updated  to  reflect 
ciirrent  addresses. 
EFFECTIVE  DATE:  The  revisions  will 
become  effective  without  further  notice 
on  October  2, 1995,  imless  comments 
received  on  or  before  that  date  cause  a 
contrary  decision.  If,  based  on  NRC's 
review  of  comments  received,  changes 
are  made,  NRC  wiU  pubUsh  a  new  &ial 
notice. 

ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Conunission,  U.S. 
Nuclear  RegulatcHy  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch.  Hand 
deUver  conunents  to  11555  Rockville 
Pike,  RockviUe,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street,  NW.,  Lower 
Level,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Freedom  of  Information/ 
Local  PubUc  Document  Room  Branch, 
Division  of  Freedom  of  Information  and 
PubUcations  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  telephone:  301-415-7170. 


SUPPLEMENTARY  INFORMATION:  NRC  is 
proposing  to  amend  the  system  notice 
for  NRC-40,  "FaciUty  Security  Access 
Control  Records— NRC,"  to  add 
"approved  visitors"  as  a  new  category  of 
individuals  covered  by  the  system. 
NRC-40  currently  contains  Information 
on  visitors  in  log  entries  and  other 
written  materials  not  retrieved  by  name 
or  personal  identifier.  The  records  on 
visitors  are  time  consuming  to  complete 
and  review,  and  ciunbersome  to  store. 
The  overall  process  is  outdated.  An 
automated  database  for  visitor 
registrations  with  an  advance  notice 
capabiUty  option  available  on  NRC's 
local  area  network  is  being  developed  to 
alleviate  this  problem  and  to  improve 
processing  and  monitoring  capabiUties 
of  individuals  entering  NRC  buildings. 
Information  in  the  visitor  database  will 
be  retrieved  by  the  visitor's  name, 
employer's  name,  date  of  visit,  and 
sponsor's  name. 

The  categories  of  records  section  in 
the  system  is  also  being  revised  to 
include  information  on  approved 
visitors  and  to  add  visitors  as  a  record 
sovuce  category.  In  addition,  minor 
changes  are  being  made  to  other 
sections  of  the  system  notice,  including 
authority,  retrievabiUty,  and  safeguards, 
to  make  it  more  accurate  and  current. 

A  report  on  the  proposed  revisions  to 
this  system  of  records,  required  by  5 
U.S.C.  552a(r)  and  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130,  is  being  sent  to  the 
Committee  on  Governmental  Affairs, 
U.S.  Senate;  the  Committee  on 
Government  Reform  and  Oversight,  U.S. 
House  of  Representatives;  and  OMB. 

The  Ust  of  NRC  building  locations 
contained  in  Addendiun  I  to  the  NRC's 
compilation  of  systems  of  records 
notices  that  was  pubUshed  in  the 
Federal  Register  on  Jidy  7, 1993  (58  FR 
36455),  is  being  updated  to  reflect 
current  addresses. 

Accordingly,  the  NRC  proposes  to 
amend  NRC--40  and  Addendum  I  to 
read  as  foUows: 

NRC-40 

SYSTEM  name: 

FaciUty  Secmity  Access  Control 
Records— NRC. 

SYSTQI  LOCATION! 

Primary  system — ^Division  of  Security, 
Office  of  Administration,  NRC,  11555 
Rockville  Pike,  Rockville,  Maryland, 
and  11545  RockviUe  Pike,  Rockville, 
Maryland. 

DupUcate  systems — ^DupUcate  systems 
exist.  In  whole  or  in  part,  at  the 
Technical  Training  Center,  NRC, 
Osborne  Office  Center,  5700  Brainerd 


Road,  Suite  200,  Chattanooga, 
Tennessee  37411^017,  and  the 
locations  Usted  In  Addendum  I,  Part  2. 

CATEGORIES  OF  INOIVUnMLS  COVEREO  BY  THE 
SYSTEM: 

Persons  including  current  and  former 
NRC  employees,  consultants, 
contractors,  other  Government  agency 
personnel,  and  approved  visitors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include  information 
regarding  NRC  personal  identification 
badges  for  access  to  NRC-controUed 
space,  which  includes,  but  is  not 
limited  to,  an  individual's  name,  social 
sectuity  number,  citizenship,  employer, 
purpose  of  visit,  person  visited,  and 
date  and  time  of  visit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SY5TBC 

42  U.S.C.  2165  and  2101  (1).  (k),  and 
(p)  (1988);  Executive  Order  9397, 
November  22, 1943;  Executive  Order 
12958,  April  20, 1995. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  NRC  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  under  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETRIEWIQ,  ACCESSMQ,  RETAININO,  AND 
DISPOSmQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  fonn 
in  logs  and  files,  and  on  computer 
media. 

retrievability: 

Information  is  indexed  and  accessed 
by  an  individual's  name,  Identification 
badge  niunber,  employer's  name,  date  of 
visit,  or  sponsor's  name. 

SAFEGUARDS: 

All  records  are  maintained  in  NRC- 
controUed  space  that  is  secured  after 
normal  duty  hours  or  in  seciuity  areas 
under  guard  presence.  Automated 
records  are  protected  by  password. 

RETENTION  AND  DISPOSAL: 

a.  Records  and  forms  related  to  NRC 
identification  badges  are  retained  in 
files  and  destroyed  when  superseded  or 
obsolete. 

b.  Manual  visitor  logs  are  retained  in 
cabinets  and  destroyed  2  years  after  date 
of  entry. 
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c.  The  automated  access  control 
system  reflects  access  to  controlled 
areas  and  employee/contractor/visitor 
identification  information.  These 
records  are  disposed  of  after  the 
retention  period  for  those  records 
identified  in  a.  and  b.,  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  Security,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NOmCATION  P80CE0URE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  polaining  to  themselves 
should  write  to  the  Director,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure." 

RECORD  SOURCE  CATEOORIES: 

Persons  including  NRC  employees, 
contractors,  consultants,  employees  of 
other  Government  agencies,  and 
visitors. 

Addendum  I-4Jst  of  U.S.  Nuclear 
Regulatory  Commission  Locations 

Part  1— NRC  Headquarters  Offices 

a.  Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC  20037. 

b.  One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

c.  Two  White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland  20852. 

d.  Warehouse,  5000  Boiling  Brook 
Parkway,  Rockville,  Maryland  20852. 

e.  NRC  Training  Center,  Osborne  Office 
Center,  5700  Brainerd  Road,  Suite  200, 
Chattanooga,  Tennessee  37411-4017.  , 

Part  2— NRC  Regional  and  Other  Offices 

a.  NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406-1415. 

b.  NRC  Region  D,  101  Marietta  Street,  Suite 
2900,  Atlanta,  Georgia  30323-0199. 

c.  NRC  Region  ID,  801  Warrenville  Road, 
Lisle,  Illinois  60532-4351. 

d.  NRC  Region  IV,  611  Ryan  Plaza  Drive, 
Suite  400.  Arlington,  Texas  76011-8064. 

e.  Wabiut  Creek  Field  Office,  1450  Maria 
Lane,  Walnut  Creek,  California  94596-5368. 

{.  High-Level  Waste  Management  Office, 
301  East  Stewart  Avenue,  #203,  Las  Vegas, 
Nevada  89101. 

Dated  at  Rockville,  MD,  this  16th  day  of 
August,  1995. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Execu  tive  Director  for  Opera  tions. 
(FR  Doc.  95-20880  Filed  8-22-95;  8:45  am) 

BILCINQ  CODE  7S9O-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 
Budget — Budget  Analysis  Branch. 
ACTION:  Notice  of  Transmittal  of 
Sequestration  Update  Report  to  the 
President  and  Congress. 

summary:  .Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  die  Speaker  of  the  House  of 
Representatives,  and  the  President  oi 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Stigile,  Budget  Analysis 
Branch— 202/395-3945. 

Dated:  August  21, 1995. 
John  B.  Arthur, 

Associate  Director  for  Administration. 
(FR  Doc.  95-21031  Filed  8-21-95;  1:04  pm] 

BILtJNa  CODE  3110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Approval  of 
Application  Form  Sutxnitted  to  ttie 
Office  of  Management  and  Budget 

AGENCY:  President's  Commission  on 
White  House  Fellowships. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.  Code,  chapter  35),  this  notice 
announces  a  proposed  revision  of  the 
White  House  Fellowship  Application 
which  has  been  submitted  to  the  Office 
of  Management  and  Budget  for 
approval.  This  form  is  completed  by 
persons  wishing  to  apply  for  a 
Fellowship.  The  information  is  used  by 
the  Commission  to  evaluate  an 
applicant's  qualifications. 

Approximately  1,000  applications  are 
completed  annually,  requiring  an 
estimated  five  hours  each,  for  a  total 
annual  burden  of  5,000  hoius.  Response 
is  required  to  be  considered  for  a 
Fellowship. 

A  copy  of  the  proposal  is  appended  to 
this  Notice. 


DATES:  Comments  on  this  proposal 
should  be  received  within  10  calendar 
days  from  the  date  of  this  publication. 
OMB  has  been  requested  to  take  action 
within  10  calendar  days. 
ADDRESS:  Send  or  deliver  comments  to 
Joseph  Lackey,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building  NW.,  Room 
10235,  Washington,  DC  20503,  U.S. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director,  Office  of  Personnel 
Management. 

WhiteJIouse  FelloMrship  Application 

Instructions 

Type  all  responses.  Answer  all 
questions  fully  and  accurately,  and  sign 
and  date  the  application  in  the  space 
provided  in  Question  4. 

Questions  1—4  should  be  answered  on 
the  first  two  pages  of  the  application. 
(These  pages  may  be  recreated  on  a 
word  processor,  however,  the  format 
must  remain  exactly  the  same.) 

Be  siire  to  carefully  follow  the 
directions  for  Question  5:  it  is  your 
receipt. 

The  remaining  questions  should  be 
answered  an  separate  sheets  of  plain 
white  8V2"xll"  paper.  Each  sheet 
should  include  your  name,  social 
security  niunber,  and  the  question 
number  in  the  upper  right  comer. 

You  may  include  additional  items 
with  your  application,  such  as 
publications  featuring  or  authored  by 
you,  books  you  have  written,  or  music 
you  have  recorded.  Use  your  best 
judgment.  Generally,  unpublished 
academic  papers  and  copies  of  award 
certificates  are  not  helphd. 

Applications  must  be  postmarked  by 
December  1.  It  is  the  responsibility  of 
the  applicant  to  ensure  a  package 
mailed  on  December  1  is  postmarked 
with  that  date.  Applications  mailed 
from  overseas  should  be  sent  by  air  mail 
as  early  as  possible.  Mail  applications 
to:  The  President's  Commission  on 
White  House  Fellowships,  712  Jackson 
Place,  NW.,  Washington,  DC  20503. 
While  appUcations  may  be  downloaded 
electronically  from  the  Internet,  they 
may  not  be  filed  by  e-mail.  Only  hard- 
copy  paper  appUcations  with  original 
signatiues  will  be  accepted.  AppUcants 
will  be  notified  by  mail  that  their 
application  has  been  received. 

Only  U.S.  citizens  are  eligible  to 
apply.  Qvilian  employees  of  the  federal 
government  are  not  eligible.  The 
Commission  cannot  consider 
applications  from  ineligible  applicants, 
nor  grant  exemptions  from  these 
requirements. 
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The  federal  government  is  an  equal 
opportxmity  employer.  Hiring  is  based 
on  qualifications  and  performance 
regardless  of  race,  color,  creed,  religion, 
sex,  age,  national  origin,  sexual 
orientation  or  disability. 

Application  Checklist 

First  2  pages  of  the  application 

(Questions  1-4) 
Cards  requested  in  Question  5 
Lists  and  essays  (Questions  6-15) 
Sealed  recommendations  (Question  16) 

Parti 

1.  Personal  Data 

Name  (last,  first,  middle) 

Mr.        Mrs.        Ms.        Other 

Birthdate  (mo/day/yr) 

Other  names  used 

Are  you  a  US  citizen:  Yes       No 

Social  Seciirity  Number 

Occupation:  (Profession,  student,  self- 
employed,  retired,  etc.) 

Current  employer's  name  and  address: 

Your  tide,  rank,  or  status: 

Home  address: 

Mailing  address  where  you  wish  to 
receive  Commission  mailings,  if 
different  from  above: 

Home  phone: 

Work  phone: 

Fax  number: 

E-mail  address: 
Have  you  ever  worked  for  or  are  you 

now  working  for  the  federal 

government,  or  are  you  being  paid  by 

federal  funds?  (Include  active  duty 

military  service.)  If  so,  please  explain 

below  and  give  inclusive  dates. 

Yes        No 

Explanation: 

2.  Personal  Declarations 

Please  answer  the  following  questions 
and  explain  on  a  separate  sheet  of  paper 
details  and  resolution  of  any  question 
answered  "yes." 

Have  you  ever  been  discharged  from 
the  Armed  Forces  imder  other  than 
honorable  conditions? 
Yes       No 

Have  you  ever  been  convicted  of  a 
criminal  offense? 
Yes       No 

Have  you  ever  been  charged  with  a 
felony? 
Yes       No 

Have  you  ever  been  charged  with  a 
violation  of  any  firearms  or  explosives 
Jaws? 
Yes       No 

Have  you  ever  failed  to  meet  a  court- 
ordered  child  support  payment? 
Yes       No 

Are  you  delinquent  on  any  federal 
djebt? 


Yes 


No 


Have  you  ever  been  suspended, 
disciplined,  or  barred  fi-om  any 
occupation  or  practice  by  any  regxUatory 
agency,  professional  association  or 
organization  because  of  your  conduct? 

Yes       No 

3.  References 

In  the  space  below,  list  the  names  and 
contact  information  for  the  individuals 
whose  personal  evaluaticms  accompany 
this  application  (see  Question  14).  You 
may  submit  a  minimum  of  3  and  a 
maximum  of  5  recommendations  for 
consideration. 

Name 

Address     

Phone    

4.  Certification 

I  certify  that  all  of  the  statements 
made  in  this  application  are  true, 
complete,  and  correct  to  the  best  of  my 
knowledge  and  belief,  and  are  made  in 
good  faith.  I  know  and  imderstand  that 
any  or  all  items  contained  herein  may 
be  reviewed  by  representatives  of  the 
Commission,  including  former  White 
House  Fellows,  and  are  subject  to 
investigation  or  verification  and  I 
consent  to  the  full  release  of  all 
information  concerning  my  capacity  and 
fitness  by  employers,  educational 
institutions  (who  are  authorized  to 
release  my  academic  records),  law 
enforcement  agencies,  and  other 
individuals  and  agencies  to  duly 
accredited  investigators  of  the  federal 
government  or  the  Commission  for  that 
purpose. 

Signatiue  (in  ink) 
Date 

5.  Required  Cards 

The  following  must  be  included  with 
yoiu  application  or  it  will  not  be 
considered: 

A  typed  3"x5"  index  card  that  lists  on 
one  side  your  name,  address,  home  and 
work  phone  niunbers,  date  of  birth,  and 
date  of  our  appUcation;  and 

A  self-addressed,  stamped  postcard. 
This  card  will  be  mailed  to  you  as  a 
receipt  upon  its  arrival  in  the 
Commission  office. 

Part  II 

Instructions 

The  following  questions  should  be 
answered  on  separate  sheets  of  paper. 
Type  your  name,  social  seciu-ity  number 
and  question  number  in  the  upper  right 
comer  of  each  page.  Do  not  return  or 
reproduce  the  questions  with  yoiu* 
application;  submit  only  your  answers. 


6.  Career  Siunmary 

It  is  helpful  for  the  Commissioners 
evaluating  your  application  to  see  "at  a 
glance"  the  development  of  education 
and  career  patterns.  Therefore,  on  a 
separate  sheet  of  paper  under  the 
heading,  "Career  Summary,"  please 
provide  a  chronological  listing  of  all 
positions  you  have  held,  beginning  with 
the  most  recent.  Include  dates, 
employers  and/or  schools  attended. 
Accoimt  for  all  periods  of 
unemployment.  Please  limit  your 
response  to  a  maximiun  of  one  page; 
details  can  be  furnished  in  response  to 
later  questions. 

Example: 

6/92-present — Sr.  Vice  President,  Acme 

Pictures 
9/90-9/92— Director  of  Sales,  Acme 

Pictiues 
6/90-9/90— Unemployed-job  search 
8/89-6/90— MBA  student.  Enormous 

State  University 
8/8&-€/89— College  student,  Small  SUte 

College 

7.  Educational  Background 

On  a  separate  sheet  of  paper,  type  the 
heading  "Educational  Backgroimd"  and 
include  the  following.  Generally, 
answers  to  this  question  should  not 
exceed  one  page. 

A.  Under  the  heading,  "Schools 
Attended,"  list  all  schools  attended, 
including  high  school.  List  the  degree  or 
diploma  earned,  the  name  of  each 
school,  its  location,  dates  attended  and 
class  rank. 

Example: 

MBA,  Enormous  State  University, 
Anytown,  USA,  8/89-8/90,  top  quarter. 

BS,  engineering.  Small  State  College, 
Anothertown,  USA,  8/86-8/89,  school 
does  not  rank  students. 

B.  If  appropriate,  undw  the  heading, 
"Tests  and  Exams,"  list  all  tests  and 
examinations  required  of  you  in  order  to 
quality  for  the  practice  of  any 
occupation  or  profession.  For  each  test 
or  examination,  list  each  time  you  took 
the  test,  the  administrating  agency,  the 
state  or  jurisdiction  and  year  of  such 
exam.  For  each  test,  also  indicate 
whether  or  not  you  passed  or  failed. 

C.  Under  the  heading,  "Activities," 
list  all  of  the  major  extracurricular 
activities  in  which  you  participated. 
Briefly  explain  each  one  and  list  the 
level  of  your  participation,  including 
any  offices  held,  the  length  of  your 
membership  and  the  level  of  your 
participation.  Also  list  any  major 
awards  or  recognitions  received. 
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8.  Work  Experience 

On  a  separate  sheet  of  paper,  type  the 
heading  "Work  Experience"  and  list 
information  about  your  employment 
history.  Work  back  from  your  ciurent 
position  and  account  for  all  periods  of 
employment  and  unemployment.  Do  not 
substitute  a  resume.  You  may  use  as 
many  sheets  as  required.  Use  the 
following  as  a  guide: 
Dates  of  employment 
Exact  job  title 
Employer 

Employer's  address  and  phone  number 
Nature  of  the  business 
Salary  history 
Nimiber  of  workers  you  supervised 

9.  For  each  entry  you  may,  at  youi 
option,  provide  a  brief  ntirrative 
description  of  the  work  you  performed, 
not  to  exceed  200  words  for  your 
current  position  and  100  words  for  all 
previous  positions.  Describe  any 
outstanding  contributions  made  by  you 
and  list  any  citations,  awards,  or 
unusual  promotions.  - 

Excanple: 

6/92-present 

St.  Vice  President 

Acme  Pictures,  Inc. 

1234  C  Street,  Anytown,  USA  54321. 

(202) 555-1212 
Videotape  distributor 
Paid  $70,000/yr  on  6/92;  currently  earn 

$80,000/year 
Supervise  19  employees 

10.  Professional  and  Occupational 
Activities 

On  a  separate  sheet  of  paper,  type  of 
the  heading,  "Professional  and 
Occupational  Activities"  and  list  the 
major  business  and  professional 
activities  in  which  you  have 
participated  during  the  past  ten  years. 
Use  the  following  guide: 

Name  of  organization 
Qty  and  state 

Pvirpose  or  objective  of  the  organization 
Size  of  organization 
Your  level  of  participation 
Dates  of  your  participation 
Awards  or  recognition  you  received  for 
participation 

Example: 

The  Generic  Business  Get-Together 

Group 
Washington,  DC 
Professional  advancement  of  business; 

lobbies  Congress 
2,000  nationwide 
Co-founder;  ciurent  vice  president 
8/93-present 
No  awards 


11.  Most  Significant  Achievement- 
Professional 

On  a  separate  sheet  of  paper,  type  the 
heading,  "Professional  Achievement" 
and  then  describe  in  200  words  or  fewer 
what  you  consider  to  be  your  most 
significant  contribution  to  your 
professional  field.  If  you  exceed  200 
words  your  application  will  be 
disqualified. 

12.  Most  Significant  Achievement- 
Community  Service 

On  a  separate  sheet  of  paper,  type  the 
heading,  "Community  Service 
Achievement"  and  then  describe  in  200 
words  or  fewer  what  you  consider  to  be 
your  most  significant  voluntary 
contribution  to  your  community,  if  you 
exceed  200  words  your  application  will 
be  disqualified. 

13.  Memorandum  for  the  President 

On  a  separate  sheet  of  paper,  type  the 
heading,  "Memorandum  for  the 
President"  and  write  a  memorandum  of 
not  more  than  500  words  for  the 
President,  making  a  specific  policy 
proposal.  Explain  why  you  think  it  is 
important,  what  issues  it  raises,  and 
.  why  you  think  the  President  shoidd 
suppori  it.  If  you  exceed  500  words  your 
application  wiU  be  disqualified. 

14.  Lifetime  Goals 

On  a  separate  sheet  of  paper,  type  the 
heading  "Lifetime  Goals"  and  describe 
in  300  words  or  fewer  your  life's 
ambition,  what  you  hope  to  accomplish 
or  achieve  in  your  lifetime,  and  what 
position  you  hope  to  attain.  If  you 
exceed  300  words  your  application  will 
be  disqualified. 

15.  Why  I  Want  to  be  a  White  House 
Fellow 

On  a  separate  sheet  of  paper,  type  the 
headingr"Why  I  Want  to  be  a  White 
House  Fellow"  and  describe  in  300 
words  or  fewer  why  you  want  to  be  a 
White  House  Fellow,  what  you  consider 
to  be  yoiu  major  strengths  and 
qualifications  for  the  program,  and  what 
benefits  you  feel  are  likely  to  result  from 
your  participation.  If  you  exceed  300 
words  your  application  will  be 
disqualified. 

16.  References 

Please  reproduce  the  enclosed 
personal  evaluation  letter  and  give  it  to 
a  minimiun  of  3  and  a  maximum  of  5 
people  who  know  you  well. 
Recommenders  should  have  a  direct 
knowledge  of  your  qualifications  and 
character.  At  least  one  person  listed 
should  have  professional  competence  in 
yoiu  field,  at  least  one  should  have 
knowledge  of  your  major  community  or 


civic  activities,  at  least  one  should  have 
knowledge  of  yoiu-  business  or 
professional  accomplishments,  and  at 
least  one  should  be  your  present 
supervisor,  if  applicable.  Each  reference 
should  seal  the  letter  of 
recommendation  in  an  envelope,  sign 
his  or  her  name  across  the  seal,  and 
retiuTi  the  form  to  you.  These  references 
must  be  included  in  your  application. 
Your  appUcation  cannot  be  considered 
without  these  references. 

White  House  Fellowship  Application 
Candidate  Evaluation 

To:  Individuals  Completing  an 

Evaluation 
Subject:  (AppUcant's  name) 
From:  The  President's  Commission  on 

White  House  Fellowships 

Thank  you  for  taking  the  time  to  write 
a  recommendation  for  the  White  House 
Fellowship  applicant  named  above. 
Yoiu  canc^d  and  specific  responses  to 
the  questions  below  will  help  the 
President's  Commission  select  the  next 
class  of  Fellows,  11  to  19  individuals 
from  across  the  nation  who  will  come  to 
Washington  to  work  for  one  year  as 
paid,  full-time  special  assistants  to 
Cabinet  officers  and  senior  White  House 
officials. 

Please  answer  the  following  questions 
(on  your  office  letterhead,  if 
appropriate)  and  include  yoiu*  daytime 
telephone  niunber.  Please  sign  your 
evaluation,  place  it  in  a  sealed  envelope, 
write  yoiu-  signature  over  the  seal,  and 
retiun  it  to  the  applicant.  The  applicant 
must  submit  your  evaluation  as  part  of 
his  or  her  application. 

1.  How  long  and  in  what  connection 
have  you  known  the  applicant? 

2.  What  are  the  applicant's  major 
strengths?  Please  relate  an  occasion  in 
which  these  strengths  were 
demonstrated. 

3.  What  are  the  applicant's  major 
weaknesses? 

4.  What  impact  has  the  applicant  had  on 
his/her  professional  field? 

5.  What  impact  has  he/she  had  in  the 
community,  outside  the  applicant's 
professional  realm? 

6.  What  has  the  candidate  done  that  you 
consider  creative? 

7.  How  would  you  rate  this  candidate's 
writing  ability? 

8.  How  would  you  rate  this  candidate's 
intellectual  ability? 

9.  How  would  you  rate  this  candidate's 
public  speaking  ability? 

10.  How  would  you  rate  this  candidate's 
personal  integrity? 

11.  How  would  yoiur  rate  this 
candidate's  consensus-building, 
negotiating  and  leadership  skills? 
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12.  If  you  were  a  Cabinet  Secretary, 
would  you  hire  this  person  to  be  a  key 
member  of  your  staff? 

3.  What  would  you  expect  this 
candidate  to  be  doing  in  15  to  20 
years? 

Privaqr  Act  and  Papenrork  Reduction  Act 
Statements 

Pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552,  as  amended)  and  the 
Privacy  Act  (5  U.S.C.  552a),  the  President's 
Commission  on  White  House  Fellowships 
operates  its  competitive  application  process 
and  collects  personal  information  for  its  use 
in  evaluating  applicants  under  authority  of 
Executive  Order  11183,  as  amended. 
Submission  of  the  information  is  voluntary; 
however,  failure  to  furnish  all  the  requested 
information  may  result  in  delay  or 
elimination  of  consideration  for  a 
Fellowship.  All  files,  records,  and  other 
material  submitted  by  or  in  behalf  of  any 
applicant,  or  collecteid  or  obtained  with 
regard  to  an  applicant,  are  used  by  those 
persons  associated  with  the  Commission  for 
the  purpose  of  screening  and  evaluating 
applications.  The  information  may  also  be 
disclosed  to  a  congressional  office  in 
response  to  an  inquiry  from  that  office  made 
at  the  request  of  that  individual.  Executive 
Order  9397  provides  for  the  collection  of 
Social  Security  Niunbers  to  identify 
individual  records.  Furnishing  your  Social 
Security  Number  is  voluntary;  however, 
ftiilure  to  do  so  may  delay  the  processing  of 
your  application. 

This  request  is  in  accordance  vtrith  the 
clearance  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507).  The 
information  is  being  collected  in  order  to 
evaluate  your  qualifications  for  a  Fellowship. 
Your  response  is  required  to  make  this 
determination.  Public  reporting  burden  for 
this  collection  of  information  is  estimated  to 
average  five  (5)  hours  per  response,  including 
time  for  reviewing  instructions,  gathering  the 
mquested  personal  evaluations,  and 
icompleting  the  application.  Please  send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  President's 
Commission  on  White  House  Fellowships, 
Washington,  DC  20415. 

Records  Retention  - 

The  application  forms  of  persons  selected 
as  White  House  Fellows  may  be  circulated  to 
appropriate  Executive  Branch  officials 
incident  to  placing  Fellows  in  assignments 
for  the  Fellowship  year  and  subsequendy 
may  be  retained,  along  with  other  applicant 
file  materials,  by  the  Commission  in  its 
permanent  files  on  persons  who  are  selected 
as  White  House  Fellows.  These  permanent 
records  are  accessibly  to  the  individuals 
concerned. 

Sixty  days  after  a  lettn  has  been  mailed  to 
an  applicant  advising  that  he  or  she  has  been 
eliminated  from  the  competition,  all 
materials  in  the  applicant's  file  will  be 
destroyed  and  this  procedure  will  be 
repeated  after  each  stage  of  the  selection 
process. 


The  Commission  cannot  assume 
responsibility  for  the  return  of  applications 
or  supporting  documents.  Applicants  are 
therefore  advised  to  retain  copies  of  their 
application  forms  and  not  to  submit 
irreplaceable  documents  or  other  materials 
with  applications. 

(FR  Doc.  95-20947  Filed  8-22-95;  8:45  am] 
WLUNO  CODE  nas-oi-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2237] 

Exclusive  Economic  Zone  and 
Maritime  Boundaries;  Notice  of  Limits 

By  Presidential  Proclamation  No. 
5030  made  on  March  10,  1983,  the 
United  States  established  an  exclusive 
economic  zone,  the  outer  limit  of  which 
is  a  line  drawn  in  such  a  manner  that 
each  point  on  it  is  200  nautical  miles 
bom  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is 
measured. 

The  Government  of  the  United  States 
of  America  has  been,  is,  and  will  be, 
engaged  in  consultations  and 
negotiations  with  governments  of 
neighboring  countries  concerning  the 
delimitation  of  areas  subject  to  the 
respective  jurisdiction  of  the  United 
States  and  of  these  countries. 

The  limits  of  the  exclusive  economic 
zone  of  the  United  States  as  set  forth 
below  are  intended  to  be  without 
prejudice  to  any  negotiations  with  these 
coimtries  or  to  any  positions  which  may 
have  been  or  may  be  adopted  respecting 
the  limits  of  maritime  jiurisdiction  in 
such  areas.  Further,  the  limits  of  the 
exclusive  economic  zone  set  forth  below 
are  without  prejudice  to  the  outer  limit 
of  the  continental  shelf  of  the  United 
States  where  that  shelf  extends  beyond 
200  nautical  miles  from  the  baseline  in 
accordance  with  int^national  law. 

The  following  notices  have  been 
published  whidi  have  defined  the 
United  States  maritime  boimdaries  and 
fishery  conservation  zone  established 
March  1, 1977:  Public  Notice  506, 
Federal  Register,  Vol.  41,  No.  214, 
November  4, 1976,  48619-20;  Public 
Notice  526,  Federal  Register,  Vol.  42, 
No.  44,  March  7,  1977,  12937-40;  Public 
Notice  544,  Federal  Register,  Vol.  42, 
No.  92,  May  12, 1977,  24134;  Public 
Notice  4710-01,  Federal  Register,  Vol. 
43,  No.  7,  January  11, 1978, 1658;  Public 
Notice  585,  Federal  Register,  Vol.  43, 
No.  7,  January  11,  1978,  1659;  Public 
Notice  910,  Federal  Register,  Vol.  49, 
No.  155,  August  9, 1984,  31973. 

This  Public  Notice  supersedes  all 
limits  defined  in  the  above  Public 
Notices. 


Therefore,  the  Department  of  State  on 
behalf  of  the  Government  of  the  United 
States  hereby  announces  the  limits  of 
the  exclusive  economic  zone  of  the 
United  States  of  America,  within  which 
the  United  States  will  exercise  its 
sovereign  rights  and  jurisdiction  as 
permitted  under  international  law, 
pending  the  establishment  of  permanent 
maritime  boundaries  by  mutual     " 
agreement  in  those  cases  where  a 
boundary  is  necessary  and  has  not 
already  been  agreed. 

Publication  of  a  notice  on  this  s\ibject 
which  is  effective  immediately  upon 
publication  is  necessary  to  effectively 
exercise  the  foreign  affairs  responsibility 
of  the  Department  of  State.  (See  Title  5 
U.S.C.  553  (a)(1)(B).) 

Unless  otherwise  noted,  the 
coordinates  in  this  notice  relate  to  the 
Clarke  1866  ElUpsoid  and  the  North 
American  1927  Datum  ("NAD  27"). 
Unless  otherwise  specified,  the  term 
"straight  line"  in  thiS: notice  means  a 
geodetic  line. 

U.S.  Atlantic  Coast  and  Gulf  of  Mexico 

In  the  Gulf  of  Maine  area,  the  limit  of 
the  exclusive  economic  zone  is  defined 
by  straight  lines  connecting  the 
following  coordinates': 

1.  44''46'35.346"N..  66''54'11.253"  W. 

2.  44''44'41"  N.,  66''56'17"  W. 

3.  44''43'56"  N.,  66"'56'26"  W. 

4.  44''39'13"  N.,  66''57'29"  W. 

5.  44''36'58"  N.,  6r'00'36"  W. 

6.  44"33'27"  N.,  67"'02'57"  W. 

7.  44°30'38"  N..  67''02'38"  W. 

8.  44»29'03"  N..  67''03'42"  W. 

9.  44»25'27"  N.,  67°02'16"  W. 

10.  44''21'43"  N.,  67»02'33"  W. 

11.  44''14'06"  N.,  67»08'38"  W. 

12.  44°11'12"  N.,  67«16'46"  W. 

13.  42»53'14"  N.,  67"'44'35"  W. 

14.  42'31'08"  N.,  67''28'05"  W. 

15.  40''27'05"  N.,  65''41'59"  W. 

Between  points  15  and  16,  the  limit 
of  the  exclusive  economic  zone  is  200 
nautical  miles  seaward  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

In  the  area  of  the  Blake  Plateau,  the 
Straits  of  Florida,  and  Eastern  Gidf  of 
Mexico,  the  limit  of  the  exclusive 
economic  zone  shall  be  determined  by 


'  The  limits  of  the  U.S.  exclusive  economic  zone 
from  points  1  to  12  in  areas  adjacent  to  Canada  do 
not  correspond  to  limits  of  the  Canadian  fishery 
zone  as  defined  in  the  Canada  Gazette  of  January 
1, 1977,  due  to  the  dispute  between  the  United 
States  and  Canada  relating  to  the  sovereignty  over 
Machias  Seal  Island  and  North  Rock.  The  line 
defined  by  points  12  through  15  reflects  the 
International  Court  of  Justice  Award  of  October  14, 
1984,  establishing  a  United  States-Canada  maritime 
lx>undary,  pursuant  to  the  Treaty  t>etween  the 
Government  of  Canada  and  the  Government  of  the 
United  States  of  America  to  Submit  to  Binding 
Dispute  Settlement  the  Delimitation  of  the  Maritime 
Boundary  in  the  Gulf  of  Maine  Area,  TIAS  10204. 
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straight  lines  connecting  the  following 
coordinates:  ^ 


16.  28»17't0"  N. 

17.  28'17'10"N. 

18.  27'52'54"  N. 

19.  27"'26'0O"  N. 

20.  ZTXft'M"  N. 

21.  27'll'53"  N. 

22.  27'05'58"  N. 

23.  27"'00'27"  N. 

24.  26''55'15"  N. 

25.  26''53'57"  N. 

26.  26''45'45"  N. 

27.  26'"44'29"  N. 

28.  26°43'39"  N. 

29.  26''41'11"  N. 

30.  26''38'12"N. 

31.  26'36'29"  N. 

32.  26'35'20"  N. 

33.  26°34'50"  N. 

34.  26°34'10"  N. 

35.  26'31'11"N. 

36.  26'29'04 "  N. 

37.  26''25'30"  N. 

38.  26''23'28"  N. 

39.  26''23'20"  N. 

40.  26''18'56"  N. 

41.  26''15'25"  N. 

42.  26''15'12"N. 

43.  26''08'08"  N. 

44.  26''07'46"  N. 

45.  26''06'58"  N. 

46.  26''02'51"  N. 

47.  25''59'29"  N. 

48.  25''59'15"N. 

49.  25''57'47"  N. 

50.  25"'56'17"  N. 

51.  25''54'03"  N. 

52.  25"53'23"  N. 

53.  25''51'53"  N. 

54.  25''49'32"  N. 

55.  25»48'23"  N. 

56.  25"'48'19"  N. 

57.  25''46'25"  N. 

58.  25''46'15"  N. 

59.  25°43'39"  N. 

60.  25''42'30"  N. 
61.25''40'36"N. 

62.  25''37'23"  N. 

63.  25'37'07"  N. 
25''31'02"  N. 
25''27'58"  N. 
25°24'03"  N. 
25''22'20"  N. 
25"21'28"  N. 

69.  25''16'51"  N. 

70.  25"15'56"N. 

71.  25"'10'3«"  N. 

72.  25»09'50"  N. 

73.  25»09'02"  N. 

74.  25''03'53"  N. 

75.  25»02'58"  N. 

76.  25''0O'28"  N. 

77.  24'59'01"  N. 

78.  24"'55'26"  N. 

79.  24''44'16"  N. 

80.  24''43'02"  N. 

81.  24«42'34"  N, 

82.  24«41'45"  N 

83.  24''38'30"  N 


64. 
65. 
66. 
67. 
68. 


76"'36'45"  W. 
79''11'24"W. 
79''28'36"  W. 
79''31'38"W. 
79''34'18"W. 
79'*34'56"  W. 
79''35'19"  W. 
79''35'17"W. 
79»34'39"W. 
79''34'27"  W. 
79''32'41"  W. 
79''32'23"W. 
79''32'20"  W. 
79''32'01"  W. 
79''31'33"W. 
79''31'07"W. 
79''30'50"  W. 
79°30'46"  W. 
79»30'38"  W. 
79''30'15"W. 
79''29'53"  W. 
79''29'58"  W. 
79''29'55"  W. 
79'29'54"  W. 
79"'31'55"W. 
79''33'17"W. 
79''33'23"  W. 
79'35'53"W. 
79''36'09"  W. 
79»36'35"W. 
79»38'22"  W. 
79'40'03"  W. 
79''40'08"  W. 
79''40'38"  W. 
79''41'06"W, 
79»41'38"W. 
79"41'46"  W. 

79»41'59"  W. 

79''42'16"W. 

79''42'23"  W. 

79''42'24"  W. 

79'>42'44"  W. 

79'42'45"  W. 

79»42'59"W. 

79''42'48"  W. 

79''42'27"  W. 

79''42'27"W. 

79»42'27"  W. 

79''42'12"W. 

79M2'11"  W. 

79»42'12"W. 

79''42'20"  W. 

79''42'08"  W. 

79*41'24"  W. 

79''41'31"  W. 

79''41'31"W. 

79''41'36"W. 

79''41'45"W. 

79"42'30"W. 

79'42'57"W. 

79»44'06"W. 

79''44'49"  W. 

79"45'58"W. 

79»49'25"  W. 

79»49'39"  W. 

79"'50'51"  W. 
.  79°52'58"  W. 
.  79°59'59"W. 


84.  24''36'25"  N.  80'03'52"  W. 

85.  24''33'16"  N.  80'12'44"  W. 

86.  24''33'03"  N.  80"13'22"  W. 

87.  24''32'11"N.  80''15'17"W. 

88.  24''31'25"  N.  80''16'56"  W. 

89.  24''30'55"  N.  80°17'48"  W. 

90.  24''30'12"  N.  80'19'22"  W. 

91.  24'30'04"  N.  80''19'45"  W. 

92.  24'29'36"  N.  80'21'06"  W. 

93.  24'28'16"  N.  80''24'36"  W. 

94.  24''28'04"  N.  80°25'11"  W. 

95.  24°27'21"N.  80°27'21"W. 

96.  24'26'28"  N.  80°29'31"  W. 

97.  24''25'05"  N.  80''32'23"  W. 

98.  24"'23'28"  N.  80''36'10"  W.    , 

99.  24''22'31"  N.  80''38'57"  W. 

100.  24"22'05"  N.  80''39'52"  W. 

101.  24'19'29"  N.  80°45'22"  W. 

102.  24'19'14"  N.  80<'45'48"  W. 

103.  24"*18'36"  N.  80°46''50"  W. 

104.  24'18'33"  N.  80°46'55"  W. 

105.  24"'09'49"  N.  80°59'48"  W. 

106.  24"09'46"  N.  80»59'52"  W. 

107.  24"'08'56"  N.  81'01'08"  W. 

108.  24'D3'28"  N.  81"01'52"  W. 

109.  24"'08'24"  N.  81»01'58"  W. 

110.  24"'07'26"  N.  81'^3'07"  W. 

111.  24''02'18"  N.  81"09'06"  W. 

112.  23'59'58"  N.  81»11'16  "  W. 

113.  23''55'30"  N.  81'12'55"  W. 

114.  23''53'50"  N.  81''19'44"  W. 

115.  23°50'50"  N. 

116.  23»50'00"  N. 

117.  23''49'03"  N. 

118.  23"49'03"  N. 

119.  23»49'40"N.  82''10'00"W. 

120.  23"51'12"N.  82»25'00"W. 

121.  23*'51'12"N.  82''40'00"  W. 

122.  23''49'40"  N.  82'>48'54"  W. 

123.  23"49'30"  N.  82''51'12"  W. 

124.  23''49'22"N.  83°OO'0O"W. 

125.  23°49'50"  N.  83''15'0O"  W. 

126.  23"*51'20"  N.  83"25'50"  W. 

127.  23''52'25"  N.  83'33'02"  W. 

128.  23''54'02"  N.  83''41'36"  W. 

129.  23'55'45''  N.  83''48'12"  W. 

130.  23"*58'36"  N.  84"'00'00"  W. 

131.  24"W35"  N.  84"'29'28"  W. 

132.  24'13'18"  N.  84''38'40"  W. 

133.  24»16'39"  N.  84''46'08"  W. 

134.  24"23'28"  N.  85''00'00"  W. 

135.  24"'26'35"  N.  85°06'20"  W. 

136.  24»38'55"  N.  85''31'55"  W. 

137.  24"44'15"N.  85''43'12"  W. 

138.  24''53'55''N.  86»00'00"W. 

139.  25''12'25"N.  86»33'12"W. 

Between  points  139  and  140,  the  limit 
of  the  exclusive  economic  zone  is  200 
nautical  miles  seaward  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

bi  the  central  Gulf  of  Mexico,  the 
limit  of  the  exclusive  economic  zone  is 
determined  by  straight  lines  connecting 
the  following  coordinates:  ^ 

140.  25"'41'56.52.88"  N.  88''23'05.54"  W. 


81''30'00"  W. 
81''40'00"  W. 
81"'50'00"  W. 
82"W)'12"W. 


141.  25°46'52.00"  N.  9O"'29'41.00"  W. 

142.  25''42'13.05"  N.  91''05'24.89"  W. 
Between  points  142  and  143,  the  limit 

of  the  exclusive  economic  zone  is  200 
nautical  miles  seaward  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

In  the  western  Gulf  of  Mexico,  the 
limit  of  the  exclusive  economic  zone  is 
determined  by  straight  lines  connecting 
the  following  coordinates: 

143.  25"'59'48.28"N.  93''26'42.19"  W. 

144.  26''00'30.00"  N.  95''39'26.00"  W. 

145.  26''00'31.0O"  N.  96*48'29.00"  W. 

146.  25''58'30.57"N.  96''55'27.37"  W. 

From  point  146,  the  limit  of  United 
States  jurisdiction  is  the  territorial  sea 
boundary  with  Mexico  established  by 
the  United  States  of  America  and  the 
United  Mexican  States  in  Article  V{A) 
and  annexes  of  the  Treaty  to  Resolve 
Pending  Boundary  Differences  and 
Maintain  the  Rio  Grande  and  Colorado 
River  as  the  International  Boimdary, 
signed  at  Mexico  Qty,  November  23, 
1970,  and  entered  into  force  April  18, 
1972,  TIAS  No.  7313,  23  UST  371. 

U.S.  Pacific  Coast  (Washington,  Oregon, 
and  Califbmia) 

In  the  area  seaward  of  the  Strait  of 
Juan  de  Fuca,  the  limit  of  the  exclusive 
economic  zone  shall  be  determined  by 
straight  lines  connecting  the  points  with 
the  following  coordinates:  * 

1.  48''29'37.19"  N.  124«43'33.19"  W. 

2.  48»30'11"  N.  124'47'13"  W. 

3.  48''30'22"  N.  124"50'21"  W. 

4.  48»30'14"  N.  124'54'52"  W. 

5.  48*29'57"  N.  124"59'14"  W. 

6.  48*29'44"  N.  125'00'06"  W. 

7.  48''28'09"  N.  125*05'47"  W. 

8.  48''27'10"  N.  125"08'25"  W. 

9.  48"'26'47"N.  125''09'12"  W. 

10.  48°20'16"  N.  125"'22'48"  W.  ^ 

11.  48»18'22"  N.  125'>29'58"  W. 

12.  48*11'05"  N.  125''53'48"  W. 

13.  47«49'15"  N.  126*40'57"  W. 

14.  4r36'47"  N.  12r'll'58"  W. 

15.  47*22'00"  N.  12r41'23"  W. 

16.  46*42'05"  N.  128''51'56"  W. 

17.  46''31'47"  N.  129»07'39"  W. 

Between  point  17  and  18,  the  limit  of 
the  exclusive  economic  zone  is  200 
nautical  miles  seaward  from  the 
baseline  from  which  the  breadth  of  the 
territorial  sea  is  measured.  In  the  area 
off  the  Southern  CaUfomia  coast,  the 
limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  lines 
connecting  the  following  points:  ^ 


*The  line  defined  by  polnU  113  through  139  is 
that  line  delimited  in  the  maritime  boundary  treaty 
signed  with  Cuba  December  16, 1977,  Senate 
Executive  H,  96th  Cong.,  1st  Sess.  The  treaty  has 
been  applied  provisionally  since  January  1, 1978. 


'The  lines  defined  by  points  140-142  and  143- 
146  reflect  the  exchange  of  Notes  Effecting 
AgfBement  on  the  provisional  Maritime  Boundary 
with  Mexico  done  on  November  24,  1976,  TTAS 
8805.  29  UST  196.  The  U.S. -Mexico  Maritime 
Boundary  Treaty,  signed  on  May  4, 1978.  Senate 
Executive  F,  96Ui  Congress,  1st  Sess.,  defines 
boundary  using  the  same  turning  points. 


*  The  limit  of  the  U.S.  exclusive  economic  zone 
from  points  1  to  17  adjacent  to  Canada  in  the  area 
seaward  of  the  Strait  of  Juan  de  Fuca  do  not 
correspond  to  limits  of  the  Canadian  fishery  zone 
as  defined  in  the  Canada  Gazette  of  January  1, 1977.. 

'The  line  defined  by  points  18  through  21  reflect 
the  Exchange  of  Notes  Effecting  Agreement  on  the 
Provisional  Maritime  Boundary  with  Mexico  dona 
on  November  24, 1976.  The  U.S.-Mexico  Maritime 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Notices  43827 


18.  30»32'31.20"N.  121"'51'58.37"  W! 

19.  31''07'58.00"  N.  118»36'18.00"  W. 

20.  32''37'37.00"  N.  117''49'31.00"W. 

21.  32''35'22.11"N.  117"'27'49.42"  W. 

From  point  21  to  the  coast,  the  limit 
jf  United  States  jurisdiction  is  the 
territorial  sea  boundary  with  Mexico 
established  by  the  United  States  of 
America  and  the  United  Mexican  States 
in  Article  V(B)  and  annexes  of  the 
Treaty  to  Resolve  Pending  Boundary 
Differences  and  Maintain  the  Rio 
Grande  and  Colorado  River  as  the 
International  Boundary,  signed  at 
Mexico  City,  November  23. 1970,  and 
entered  into  force  April  18, 1972. 

Alaska 

Off  the  coast  of  Alaska,  in  the  area  of 
the  Beaufort  Sea,  the  limit  of  exclusive 
economic  zone  shall  be  determined  by 
straight  lines,  connecting  the  following 
coordinates:  ^ 


1.  69''38'48.88" 

2.  69''38'52"  N. 

3.  69°39'37"  N. 

4.  69''40'10"  N. 

5.  69<'41'30"  N. 

6.  69»46'25''  N. 

7.  69»47'54"  N. 

8.  69''51'40"  N. 

9.  70^9*26"  N. 

10.  70''11'30"N 

11.  70»29'07"  N 

12.  70"29'19"  N 

13.  70»3r31"  N 

14.  70''48'25"  N 

15.  70''58'02"  N 

16.  7r01'15"  N 

17.  71''11'58"  N 
18  71»23'10"  N. 

19.  72''12'iy  N. 

20.  72'46'39"  N, 

21.  72'56'49"  N, 


N.  140''59'52.7" 
140''59'51"  W. 
140''59'01"  W 
140*58'34"W. 
140'57'00"W. 
140»49'45"  W. 
140''47'07"  W. 
140°42'37"  W. 
140"'19'22"W. 

140''18'09"  W. 

140»09'51"  W. 

140»09'45"  W. 

140^2'47"W. 
.  139»52'32"  W. 
.  139"47'16"  W. 

139''44'24"  W. 

139°33'58"W. 
139'21'46"  W. 

138''26'19"  W. 

137»30T)2"W. 

137"'34'08"  W. 


W. 


Between  point  21  and  point  22,  the 
imit  of  the  exclusive  economic  zone  is 
200  nautical  miles  seaward  from  the 
baseline  from  which  the  territorial  sea  is 
measured.  In  the  Chukchi  Sea,  Bering 
Strait,  and  northern  Bering  Sea,  the 
limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  lines 
connecting  the  followdng  coordinates: ' 

22.  72''46'29"  N.  168°58'37"  W. 

23.  65"'30'00"  N.  168''58'37"  W. 

24.  65'19'58"  N.  168''21'38"  W. 

25.  65''09'51"  N.  169»44'34"  W. 

26.  64°59'41"  N.  170''07'23"  W. 


Boundary  Treaty,  signed  on  May  4, 1978,  defines 
the  boundary  using  the  same  turning  points. 

■  The  limit  of  the  U.S.  exclusive  economic  zone 
in  areas  adjacent  to  Canada  in  the  Beaufort  Sea  do 
not  correspond  to  limits  of  the  Canadian  fishery 
zone,  as  defined  in  the  Canada  Gazette  of  January 
1, 1997. 

7  The  line  defined  by  points  22-58  and  59-87  is 
that  line  delimited  in  the  maritime  boundary  treaty 
signed  with  the  former  Soviet  Union  (now 
applicable  to  Russia)  June  1,  1990,  Senate  Treaty 
Doc.  102-22,  and  applied  provisionally  pending  the 
exchange  of  instruments  of  ratifiction,  by  an 
exchange  of  notes  effective  June  IS,  1990. 


27.  64"'49'26"  N. 

28.  64"'39'08"  N. 

29.  64»28'46"  N. 

30.  64°18'20"  N. 

31.  64''07'50"  N. 

32.  63''59'27"  N. 

33.  63"'51'01"  N. 

34.  63°42'33"  N. 

35.  63'>34'01"  N. 

36.  63°25'27"  N. 

37.  63»16'50"  N. 

38.  63''08'11"N. 

39.  62»59'29"  N. 

40.  62''50'44"  N. 

41.  62''41'56"  N. 

42.  62'*33'06"  N. 

43.  62''24'13"  N. 

44.  62''15'ir'N. 

45.  62''06'19"  N. 

46.  61''57'18"  N. 

47.  61''48'14"  N. 

48.  61'39'08''  N. 

49.  61»29'59"  N. 

50.  61"'20'47"  N. 

51.  61*11'33"N. 

52.  61»02'17"  N. 

53.  60»52'57"  N. 

54.  60''43'35"  N. 

55.  60»34'11"  N. 

56.  60'24'44''  N. 

57.  60»15'14"  N. 

58.  60"11'39"  N. 


170''30'06"W. 

170''52'43"  W. 

17in5'14"  W. 

171''37'40"W. 

172°0COO"W. 

172°18'39"W. 

172''38'13"W. 

172''55'42"W. 

173"'14'07"  W, 

173''32'27"W. 

173''50'42"W. 

174'08'52"W. 

174''26'58"  W. 

174°44'59"W. 

175°02'56" 

175''20'48" 

175''38'36" 

175''56'19" 

176''13'59" 


W. 
W. 
W. 
W. 
W. 


176»31'34"W. 
176'49'04"W. 
177»06'31"W. 
177"'23'53"W. 
177«41'11"W. 
177''58'26"  W. 
178''15'36"W. 
178''32'42"  W. 
178"'49'45"W. 
179"06'44"W. 
179''23'38"W. 
179»40'30"  W. 
179'46'49"  W. 


Between  points  58  and  59  the  limit  of 
the  exclusive  economic  zone  is  200 
nautical  miles  seaward  from  the 
baseline  from  which  the  territorial  sea  is 
measured.  In  the  southern  Bering  Sea 
and  north  Pacific  Ocean,  the  limit  of  the 
exclusive  economic  zone  shall  be 
determined  the  straight  lines  connecting 
the  following  coordinates: 


65. 
66. 
67. 
68. 
69. 


59.  56»16'31"  N. 

60.  56'15'07"  N. 

61.  56»04'34"  N. 

62.  55''53'59"  N. 

63.  55''43'22"  N. 

64.  55°32'42"  N. 
55"'21'59"  N. 
SS-ll'M'-N. 
55''00'26"  N. 
54''49'36"  N. 
54''38'43"  N. 

70.  54''27'48"  N. 

71.  54''16'50"  N. 

72.  54"05'50"  N. 

73.  53»54'47"  N. 

74.  53'43'42"  N. 

75.  53''32'46"  N. 

76.  53''21'48''  N. 

77.  53"'10'49"  N. 

78.  52''59'48"  N. 

79.  52''48'46"  N. 

80.  52''37'43"  N. 

81.  52''26'38"  N. 

82.  52''15'31"N. 

83.  52''04'23"  N. 

84.  51''53'14"  N. 

85.  51»42'03"  N. 

86.  51''30'51"N. 

87.  51''22'15"  N. 


'E. 
'E. 
'E. 
'E. 


174''00'19"E. 

173'56'56"E. 

173''41'08' 

173'"25'22' 

173''09'37' 

172''53'55" 

172''38'14"E. 

172''22'36"E. 

172°06'59"E. 

171''51'24"  E. 

171''35'51"E. 

171»20'20"E. 

171»04'50"E. 

170''49'22"E. 

170*33'56"  E. 

170''18'31"  E. 

170^5'29"E. 

169''52'32"  E. 

169''39'40"  E. 

169''26'53"  E. 

169''14'12"E. 

169°01'36"E. 

168''49'05"  E. 

168''36'39"  E. 

168°24'17"E. 

168'12'01"E. 

167»59'49"E. 

16r'47'42"  E. 

167''38'28"  E. 


W. 
W. 
W. 


From  point  88,  the  southern  limit  of  the 
exclusive  economic  zone  off  the  coast  of 
Alaska  shall  be  determined  by  straight 
lines  connecting  the  following 
coordinates:^ 

88.  53''28'27"N.  138''45'20"  W. 

89.  54''00'01"N.  135°45'57"W. 

90.  54''07'30"  N.  134»56'24' 

91.  54»12'45"N.  134'25'03" 

92.  54'12'57"N.  134»23'47" 

93.  54"'15'40"  N.  134''10'49"  W. 

94.  54'20'33"  N.  133''49'21"  W. 

95.  54''22'01"  N.  133»44'24"  W. 

96.  54'30'06"  N.  ISS-ie'SS"  W. 

97.  54''31'02"  N.  133»14'00"  W. 

98.  54''30'42"N.  133''11'28"  W. 

99.  54''30'10"  N.  133*07'43"  W. 

100.  54°30'03"  N.  133'07'0O"  W. 

101.  54''28'32"N.  132''56'28"  W. 

102.  54''28'25"  N.  132"55'54"  W. 

103.  54*27'23"  N.  132''50'42"  W. 

104.  54''27'07"  N.  132»49'35"  W. 

105.  54''26'00"N.  132"44'12"  W. 

106.  54'*24'54"  N.  132''39'46"  W. 

107.  54''24'34"N.  132*38'16"W. 

108.  54''24'39"  N.  132'26'51"  W. 

109.  54»24'41"  N.  132'24'35"  W. 

110.  54"24'41 "  N.  132»24'29"  W. 

111.  54»24'52''  N.  132''23'39"  W. 

112.  54''21'51''  N.  132»02'54"  W. 

113.  54»26'41"  N.  131»49'28"  W. 

114.  54''28'18"  N.  131"45'20"  W. 

115.  54»30'32"N.  131''38'01"  W. 

116.  54''29'53"  N.  131»33'48" 

117.  54"36'53"N.  131''19'22" 
'N.  131''16'17" 
'N.  131»13'54" 

N.  131»13'00"W. 
N.  131"04'43"W. 
N.  131'03'06"W. 

123.  54»44'12"  N.  130»59'44"  W. 

124.  54''43'46"N.  130»58'55"  W. 

125.  54''43'00"  N.  130»57'41"  W. 

126.  54''42'34"  N.  130»57'09"  W. 

127.  54''42'27"  N.  130°56'18"  W. 

128.  54''41'26"N.  130»53'39"  W. 

129.  54''41'21"N.  130''53'18"  W. 

130.  54''41'05"N.  130''49'17"  W. 

131.  54''41'06"N.  130»48'31"W. 

132.  54''40'46''  N.  130»45'51"  W. 

133.  54'40'41"N.  130"44'59"  W. 

134.  54»40'42"N.  130»44'43"  W. 

135.  54''40'03"N.  130'42'22"W. 

136.  54''39'48"  N.  130*41'35"  W. 

137.  54'39'14"  N.  130»39'18"  W. 

138.  54»39'54"N.  130''38'58"  W. 

139.  54''41'09"N.  130''38'58" 

140.  54''42'22"N.  130»38'26" 

141.  54''42'47"N.  130''38'06" 

142.  54''42'58"N.  130»37'57"W. 

143.  54''43'00"N.  130*37'55"W. 

144.  54"'43'15"N.  130''37'44"  W. 

145.  54°43'24"  N.  130''37'39"  W. 


118.  54''39'09" 

119.  54''40'52' 

120.  54''42'11" 

121.  54''46'16" 

122.  54'45'39" 


W. 
W. 

'W. 

■w. 


w. 

'W. 

w. 


From  point  87  to  point  88,  the  limit 
of  the  exclusive  economic  zone  is  200 
nautical  miles  from  the  baseUne  from 
which  the  territorial  sea  is  measured. 


*The  limit  of  the  U.S.  exclusive  economic  zone 
in,  and  seaward  of,  the  Dixon  Entrance  do  not 
correspond  to  the  limits  of  the  Canadian  fishery 
zona,  as  defined  in  the  Canada  Gazette  of  January 
1,  1977.  Where  the  claimed  boundaries  published 
by  the  United  States  and  Canada  leave  an 
unclaimed  area  within  Dixon  Entrance,  the  United 
States  will  exercise  fishery  management  jurisdiction 
to  the  Canadian  claimed  line  where  that  line  is 
situated  southward  of  the  United  States  claimed 
line,  until  such  time  as  a  permanent  maritime 
boundary  with  Canada  is  established  in  the  Dixon 
Entrance. 
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146.  54''43'30.15"N.  130''37'37.01"  W. 
Caribbean  Sea 

The  seaward  limit  of  the  exclusive 
economic  zone  aroimd  the 
Commonwealth  of  Puerto  Rico  and  the 
Virgin  Islands  of  the  United  States  is  a 
line  200  nautical  miles  from  the 
baseline  from  which  the  breadth  of  the 
territorial  sea  is  measured,  except  that  to 
the  east,  south,  and  west,  the  limit  of  the 
exclixsive  economic  zone  shall  be 
determined  by  straight  lines  connecting 
the  following  coordhiates:  ^ 

1.  21''48'33"  N.  eS'SO'Sl"  W. 

2.  21'41'20"  N.  65'49'13"  W. 

3.  2O»58'05"  N.  65'40'30"  W. 

4.  20"46'56  "  N.  65"38'14"  W. 

5.  19''57'29"  N.  65''27'21"  W. 

6.  19*'37'29"N.  65"20'57"W. 
7. 19<'12'25"  N.  65»06'08"  W. 

8.  18'45'14"  N.  65''00'22"  W. 

9.  18"'41'14"  N.  64''59'33"  W. 

10.  18°29'22"  N.  64*53'50"  W. 

11.  18''27'36"  N.  64'53'22"  W. 

12.  18»25'22"  N.  64<'52'39"  W. 
13. 18»24'31"  N.  64"'52'19"  W. 

14.  18'23'51"  N.  64"51'50"  W. 

15.  18»23'43"  N.  64"'51'23"  W. 

16.  18''23'37"  N.  64''50'18"  W. 

17.  18''23'48"  N.  64°49'42"  W. 

18.  18''24'11"  N.  64''49'01"  W. 
19.1 8'24'29"  N.  64''4  7'57"  W. 

20.  18»24'18''  N.  64''47'00"  W. 

21.  18«23'14"  N.  64*46'37"  W. 

22.  18''22'38"  N.  64'45'21"  W. 

23.  18"22'40"  N.  64''44'42"  W. 

24.  18''22'42"  N.  64''44'36"  W. 

25.  18''22'37"  N.  64"'44'24"  W. 
26. 18''22'40"  N.  64*43'42"  W. 

27.  18''22'30"  N.  64''43'36"  W. 

28.  18*22'25"  N.  64''42'58"  W. 

29.  18''22'27"  N.  64''42'28"  W. 

30.  18''22'16"  N.  64''42'03"  W. 

31.  18'22'23"  N.  64''40'59"  W. 

32.  18''21'58"  N.  64"'40'15"  W. 

33.  18*21'51"  N.  64''38'22"  W, 

34.  18»21'22"  N.  64»38'16"  W. 
35. 18''20'39"  N.  64''38'32"  W. 

36.  18*19'16"  N.  64»38'1 3"  W. 

37.  18''19'07"  N.  64*38'16"  W. 

38.  18''17'24"  N.  64''39'37  "  W- 

39.  18''16'43"  N.  64''39'41"  W. 

40.  18'11'34"N.  64''38'58"W. 

41.  18'>03'03"  N.  64"'38'03"  W. 
42. 18''02'57"  N.  64''29'35"  W. 

43.  18"'02'52"  N.  64'27'03"  W. 

44.  18''02'30"  N.  64''21'08"  W. 


*The  line  defined  by  points  1-50  is  that  line 
delimited  in  the  maritime  boundary  treaty  signed 
with  the  United  Kingdom  (for  the  British  Virgin 
Islands)  at  London  on  November  4, 1993.  Senate 
Treaty  Doc.  103-23,  and  entered  into  force  on  June 
1, 1995.  The  line  defined  by  points  50-51  is  that 
line  delimited  in  the  maritime  boundary  treaty 
signed  with  the  United  Kingdom  (for  Anguilla)  at 
London  on  November  4. 1993,  Senate  Treaty  Doc. 
103-23,  and  entered  into  force  ]une  1, 1995.  The 
line  from  point  1  to  point  51  is  on  the  North 
American  Datum  1983  (NAD  83).  The  line  defined 
by  points  57-78  is  that  line  delimited  in  the 
maritime  boundary  treaty  signed  with  Venezuela  at 
Caracas  on  March  28, 1978;  the  treaty  entered  into 
force  on  November  24, 1980,  TL\S  9890,  32  UST 
3100. 


45.  18»02'31"  N.  64''20'08"  W. 

46.  18»02'01"N.  64°15'39"W. 

47.  18»00'12"  N.  64''02'29"  W. 

48.  17''59'58"  N.  64''01'02"  W. 

49.  17''58'47"  N.  63''57'0O"  W. 

50.  17"'57'51"N.  63''53'53"W. 

51.  17''56'37"  N.  63''53'20"  W. 

52.  17»39'48"  N.  63''54'54"  W. 

53.  17'37'15  "  N.  63''55'11"  W. 

54.  17''30'28"  N.  63''55'57"  W. 

55.  ini'43"  N.  63''58'00"  W. 

56.  17''05'07"N.  63''58'42"  W. 

57.  16"'44'49"  N.  64°01'08"  W. 

58.  16''43'22"  N.  64''06'31"  W. 

59.  16*43'10"  N.  64''06'59"  W. 

60.  16"'42'40"  N.  64''08'06"  W. 

61.  16''41'43"  N.  64''10'07"  W. 

62.  16'35'19"  N.  64'23'39"  W. 

63.  16'23'30"  N.  64°45'54"  W. 

64.  15''39'31"  N.  65''58'41"  W. 

65.  15''30'10"  N.  66''07'09"  W. 
N.  66'19'57" 


66.  15'14'06 

67.  14''55'48 

68.  14''56'06 

69.  14»58'27 


W. 

N.  66''34'30"  W. 
N.  66''51'40"W. 
N.  67''04'19"W. 


70.  14''58'45"  N.  67"'05'17"  W. 

71.  14»58'58"  N.  67"06'11'' W. 

72.  14''59'10"  N.  67"'07'00"  W. 

73.  15»02'32"  N.  67''23'40"  W. 

74.  15"05'07"  N.  67''36'23"  W. 

75.  15»10'38"N.  68'*03'46"  W. 

76.  15'11'06"  N.  68'W21"  W. 

77.  15n2'33"  N.  68°27'32"  W. 
78. 15'12'51"  N.  68°28'56  "  W. 
79. 15»46'46"  N.  68°26'04"  W. 
80.  1  r'21'30"  N.  68»1 7'53"  W. 
81. 17'38'01"  N.  68"'16'46"  W. 

82.  17*50'24"  N.  es'ie'll"  W. 

83.  17»58'07"  N.  68''15'52"  W. 

84.  18'D2'28"  N.  68°15'40"  W. 

85.  18''06'10"  N.  68''15'27"  W. 

86.  18''07'27"  N.  68''15'33"  W. 

87.  18''09'12"  N.  68'14'53"  W. 

88.  18"17'06"N.  68*'11'28"  W. 

89.  18''19'20"  N.  68''09'40"  W. 

90.  18'22'42"  N.  68"'06'57"  W. 

91.  18''24'39"  N.  68''04'58"  W. 

92.  18''25'25"  N.  68''04'09"  W. 

93.  18''28'08"  N.  68°00'59"  W. 

94.  18»31'27"N.  67'>56'57"  W. 

95.  18''32'58"  N.  67°55'07"  W. 

96.  18''34'34"  N.  67''52'53"  W. 

97.  18''54'37"  N.  67''46'21"  W. 

98.  19'»00'42  "  N.  67''44'25"  W. 

99.  19''10'00"  N.  67°41'24"  W. 

100.  19''19'03"  N.  67'38'19"  W. 

101.  19''21'20"  N.  67"'38'01"  W. 
102. 19"'59'45"  N.  6r31'52"  W.      . 

103.  20''00'59"  N.  67"'31'35"  W. 

104.  20°01'17"  N.  67"'31'29"  W. 

105.  20°02'49"  N.  67'31'04"  W. 

106.  20'*03'30"  N.  67''30'52"  W. 

107.  20*09'28"  N.  67''29'11"  W. 

108.  20'48'18"  N.  67n7'50"  W. 

109.  21'22'48"  N.  67''02'34"  W. 

110.  21»30'18"  N.  66''59'05  "  W. 

111.  21''33'47"  N.  66''57'30"  W. 

112.  21"'51'24"  N.  66''49'30"  W. 

Navassa  Island.  The  limits  of  the 
exclusive  economic  zone  around 
Navassa  Island  remain  to  be  determined. 

Central  and  Western  Pacific 

Northern  Mariana  Islands  and  Guam. 
The  seaward  limit  of  the  exclusive 


economic  zone  is  200  nautical  miles 
from  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is 
measured,  except  that  to  the  north  of  the 
Northern  Mariana  Islands,  the  limit  of 
the  exclusive  economic  zone  shall  be 
determined  by  straight  lines  connecting 
the  following  points  ^° 

1.  23''53'35"N.  145''05'46"  E. 

2.  23°44'32"  N.  144''54'05"  E. 

3.  23°33'52"  N.  144''40'23"  E. 

4.  23''16'11"N.  144°17'47"E. 

5.  22''50'13"N.  143''44'57"  E. 

6.  22°18'13"  N.  143''05'02"  E. 

7.  21''53'58"  N.  142»35'03"  E. 

8.  21''42'14"  N.  142''20'39"  E. 

9.  21''40'08"  N.  142''18'05"  E. 

10.  21''28'21"  N.  142°03'45"  E. 

11.  20»58'24"N.  141''27'33"  E. 

12.  20°52'51"  N.  141''20'54"  E. 

and,  except  that  to  the  south  of  Guam, 
the  limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  lines 
connecting  the  following  points: 


13.  ll''38'25"  N. 

14.  ll''36'53"N. 

15.  11'31'48"  N. 

16.  ll''27'15"N. 

17.  ll''22'13"N. 

18.  11'17'31"  N. 

19.  ll''13'32"  N. 

20.  ll''13'23"  N. 

21.  10"57'03"  N. 

22.  10'57'30"  N. 

23.  ll''52'33"  N. 

24.  12''54'00"  N. 

25.  12''54'17"  N. 

26.  12''57'34"N. 

27.  13''06'32"  N. 


147''44'42"  E. 
147»31'03"  E. 
146'55'19"  E. 
146''25'34"  E. 
145»52'36"E. 
145"22'38"  E. 
144''57'26"  E. 
144''56'29"  E. 
143''26'53"  E. 
143°03'09"  E. 
142n5'28" 
141"21'48" 
141''21'33" 
14in9'17" 
141"12'53" 


■E. 

E. 

E. 

E. 
'E. 


Hawaii  and  Midway  Island.  The 
seaward  limit  of  the  exclusive  economic 
zone  is  200  nautical  miles  from  the 
baselines  from  which  the  territorial  sea 
is  measured. 

Johnston  Atoll.  The  seaward  limit  of 
the  exclusive  economic  zone  is  200 
nautical  miles  from  the  baselines  from 
which  the  territorial  sea  is  measured. 

American  Samoa.  The  seaward  limit 
of  the  exclusive  economic  zone  shall  be 
determined  by  straight  lines  connecting 
the  following  points**: 

1.  ll''02'17"  S.  173»44'48 "  W. 


'"The  line  defined  by  points  1-12  constitutes  the 
line  of  delimination  between  the  maritime  zones  of 
the  United  States  and  Japan  as  reflected  in  an 
Exchange  of  Notes  effective  July  5,  1994.  Points  1- 
12  are  on  the  World  Geodetic  System  1984  (WGS 
84).  In  this  regard,  users  should  be  aware  that  the 
Govenmient  of  Japan  deHnes  points  1-12  on  the 
Tokyo  Datum  and  the  coordinate  values  will  differ 
slightly  from  those  published  in  this  Notice. 

"The  line  defined  by  points  1-8  is  that  line 
delimited  in  the  maritime  boundary  treaty  with 
New  Zealand  (for  Tokelau)  signed  at  Atafu  on 
December  2, 1980:  this  treaty  entered  into  force  on 
September  3,  1983,  TIAS  10775.  The  line  defined 
by  points  8-32  is  that  line  delimited  in  the 
maritime  boundary  tr«aty  with  the  Cook  Islands 
signed  at  Rarotonga  on  June  11, 1980;  this  treaty 
entered  into  force  on  September  8, 1983,  TIAS 
10774.  PoinU  1-32  are  on  the  World  Geodetic 
System  1972  (WGS  72). 
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2.  10''46'15"  S. 

3.  10'25'26"  S. 

4.  10"'17'50"S. 

5.  10°15'17"S. 

6.  10"10'18"  S. 
7. 10''07'52"  S. 
8. 10'01'26"  S. 
9. 10"12'44"S. 
10. 10°12'49"  S 
11. 10»52'31"S 
12.  ll'»02'40"S 
13. 11»43'53"S 
14. 12*01'55"  S 
15. 12*28'40"S 
16. 12»41'22"  S 
17. 12'57'51"S 

18.  13'11'25"  S 

19.  13»14'03"  S 
20. 13'21'25"  S 

21.  13''35'44"S 

22.  13'44'56"S. 

23.  14''03'30"  S 
24, 15''00'09"  S 

25.  15'14'04"S 

26.  15"'38'47"S. 
27. 15''44'58"  S 

28.  16°08'42"  S 

29.  16»18'30"  S 
30. 16''23'29"  S 

31.  16''45'30"S 

32.  17''33'28"S. 

33.  17°31'45"S. 

34.  16'56'20"  S. 

35.  16»37'55"  S. 
16''37'36"  S. 
16''34'58"S. 
16''39'17"S. 
16"'48'46"  S. 
16''49'33"  S. 
16''13'29"S. 
16''04'47"  S. 
15''58'20"S. 
15''50'48"  S. 

45.  15«50'12"  S. 

46.  15''14'19"  S. 

47.  15''01'58"S. 

48.  14»46'48"  S. 

49.  14''27'02"  S. 
14''06'18"S. 
14''03'28"  S. 
14"03'27"  S. 
14"03'05"  S. 

54.  13''56'54"  S. 

55.  13"'54'30"S. 

56.  13''53'43"S. 

57.  13''50'40"S. 

58.  13'13'56"S. 
59. 13"'09'05"S. 
60.  12'36'18"S. 
61. 12''36'11"S. 
62. 12'35'21"S. 

63.  12'29'47"S. 

64.  12''27'27"  S. 

65.  12''23'34"S. 

66.  12"'17'36"S. 

67.  12''14'01"S. 
68. 12''13'49"S. 
69.  12''05'27"  S. 
70. 11»54'06"S. 

71.  ll''53'5r'S. 

72.  ll''40'49"S. 

73.  11'26'56"S. 

74.  11"'22'08"S. 

75.  11'02'28"S. 

76.  ll''02'17"S. 


36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 


50. 
51. 
52. 
53. 


173f03'53"W. 

172''11'01"W. 

171''50'58"W. 

171''15'32"W. 

170"'16'10"W. 

169''46'50"  W. 

168'31'25"W. 

168''31'02"W. 

1.  168''31'02"  W. 

;.  168''29'42"W. 

;.  168°29'21"W. 

168''27'58"W. 

168''10'24"W. 
1.  167»25'20"W. 
;.  167"'11'01"W. 

166''52'21"W. 
1.  166''37'02"W. 
;.  166°34'03"  W. 
1.  166''25'42"  W. 

166»09'19"  W. 

165"'58'44"  W. 
;.  165''37'20"W. 

165''22'07"W. 

165"'18'29"W. 

165°12'03"W. 
;.  165°16'36"  W, 

165°34'12"W. 
;.  165''41'29"W. 
;.  165''45'11"W. 
.  166''01'39"  W. 

166''38'35"  W. 

166»42'07"  W. 

lea-ae'os"  w. 

169°18'19"W. 
169°19'12"W. 
169''55'59"W. 
170n9'09"W. 
171»12'29"W. 
171*17'03"  W. 
171''37'41"  W. 
171''42'37"  W. 
171"'46'06"W, 
171"'50'23"W. 
171»50'44"  W. 
171"'37'37"W. 
171''31'37"W. 
171"'24'21"W. 
171''14'46"W. 
171<'04'48"W. 
171''03'06"W. 
171'03'05"W. 
171'^2'53"W. 
170''59'34"W. 
170''58'20"  W. 
170''57'57"  W. 
170'56'24"W. 
170''44'20"W, 
170''42'39"W. 
170''30'44"W, 
170"31'35"W. 
170'36'26"W. 
171»08'24"W, 
171*17'25"W. 
171<'25'18"W. 
171''37'14"  W. 
171''44'25"W. 
171''44'47"W. 
172'W55"W. 
172°22'53"W, 
172»23'09"  W. 
172<'48'17"W. 
173''08'46"  W. 
173»15'50"W, 
173''44'37"W. 
173''44'48"W. 


Palmyra  AtoU-Kingman  Reef.  The 
seaward  limit  of  the  exclusive  economic 
zone  is  200  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  is 
measured,  except  that  to  the  southeast 
of  Palmyra  Atoll  and  Kingman  Reef  the 
limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  Unes 
connecting  the  following  points: 

1.  7*55'04"  N.  159»22'29"  W. 

2.  7*31'05"  N.  159«39'30"  W. 

3.  r09'43"  N.  159''54'35"  W. 

4.  6''33'40"  N,  160''19'51"  W. 

5.  6"*31'37"  N.  160''21'18"  W. 

6.  6''25'31"  N.  160'25'40"  W. 

7.  6''03'05"  N.  160'41'42"  W. 

8.  5''44'12"  N.  160''55'13"  W. 

9.  4"'57'25"  N.  161''28'19"  W. 

10.  4''44'38"  N.  161''37'18"  W. 

11.  3''54'25"N.  162''12'56''W. 

12.  2''39'50"  N.  163°05'14"  W. 

Wake  Island.  The  seaward  limit  of  the 
exclusive  economic  zone  is  200  nautical 
miles  bom  the  baseline  from  which  the 
territorial  sea  is  measured,  except  that  to 
the  south  of  Wake  Island  the  limit  of  the 
exclusive  economic  zone  shall  be 
determined  by  straight  hues  connecting 
the  following  points: 


1.  17''56'15" 

2.  17''46'02' 

3.  17'37'47' 

4.  17''11'18' 

5.  16"'41'31' 


N.  169''54'00"  E. 
N.  169''31'18"E. 
N.  169''12'53"  E. 
N.  168''13'30"E. 
N.  167'>07'39"  E. 


6. 16''02'45"N.  165''43'30"E. 

Jarvis  Island.  The  seaward  limit  of  the 
exclusive  economic  zone  is  200  nautical 
miles  from  the  baseline  from  which  the 
territorial  sea  is  measured,  except  that  to 
the  north  and  east  of  Jarvis  Island,  the 
limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  lines 
connecting  the  following  points: 


1.  2''01'00"N. 

2.  2"'01'42"  N. 

3.  2»03'20"  N. 

4.  2"02'30"  N. 

5.  2''00'13"  N. 

6.  l''50'18"  N. 

7.  l''45'46"  N. 
8. 1"43'31"  N. 

9.  0'58'53"  N. 

10.  0''46'58"  N, 

11.  0'12'36"N. 

12.  0'00'17"  S. 

13.  0"'24'23"S. 

14.  0'25'44"  S. 

15.  0°58'15"  S. 

16.  2''13'26"S. 

17.  3''10'40"S. 


W. 

'W. 

W. 

W. 


162''22'00"  W. 

162''01'35"W. 

161''41'33"  W. 

161*36'20"W. 

161»22'24" 

160''20'42" 

159''52'59" 

159°39'27" 

158''59'04"W. 

158''48'24"W. 

158»18'06"  W. 

158»07'27"  W. 

157''49'44"W. 

157»48'43"  W. 

157»24'52"W. 

157'49'01"W. 

158''10'30"  W. 


Howland  and  Baker  Islands.  The 
seaward  limit  of  the  exclusive  economic 
zone  is  a  line  200  nautical  miles  from 
the  baseline  from  which  the  territorial 
sea  is  measured,  except  to  the  southeast 
and  south  of  Howland  and  Baker  Islands 
the  limit  of  the  exclusive  economic  zone 
shall  be  determined  by  straight  lines 
connecting  the  following  points: 

1.  0'14'30"  N.  173''08'00"  W. 


2.  0'14'32"  S.  173»27'28"  W. 

3.  0'43'52"  S.  173'45'30"  W. 

4.  1»04'06"S.  174''17'41"W. 
5, 1'12'39"  S.  174''31'02"  W. 
6,  1'14'52"S.  174''34'48"W. 
7. 1»52'36"S.  175'34'51"W. 

8.  l''59'17"  S.  175''45'29"  W. 

9.  2°17'09"S.  176''13'58"W. 

10.  2''32'51"  S.  176''38'59"  W. 

11.  2''40'26"S.  176''51'03"W. 

12.  2'*44'49"S.  176''58'01"W. 

13.  2''44'53"S.  176*58'08"W. 

14.  2''56'33"S.  177''16'43"W, 

15.  2'58'45"  S.  177''26'00"  W. 
Dated:  August  10, 1995. 

David  A.  Cokon, 

Deputy  Assistant  Secretary  for  Oceans 

[FR  Doc.  95-20794  Filed  8-22-95;  8:45  am) 
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DEPARTMENT  OF  STATE  IN 
CONJUNCTION  WITH  DEPAFTTMENT 
OF  THE  INTERIOR 

[Public  Notice  2243] 

Participation  in  Worlcing  Group  To 
Elaborate  a  U.N.  Declaration  on 
Indigenous  Rights 

The  Economic  and  Social  Council 
(ECOSOC)  of  the  United  Nations  has 
approved  establishment  of  an  open- 
ended,  inter-sessional  working  group  of 
the  Commission  on  Human  Rights  to 
elaborate  a  draft  declaration  on 
indigenous  rights.  The  goal  of  the 
Working  Group  is  to  prepare  a 
declaration  for  consideration  and 
adoption  by  the  General  Assembly 
during  the  International  Decade  of  the 
World's  Indigenous  People  (1994-2004), 
[The  Working  Group  will  consider  the 
draft  prepared  by  the  independent 
experts  who  comprise  the  Working 
Group  on  Indigenous  Populations, 
which  is  entitled  "United  Nations  draft 
declaration  on  the  rights  of  indigenous 
peoples."] 

ECOSOC  also  approved  adoption  of  a 
special  procedure  to  authorize 
participation  in  the  Working  Group  by 
organizations  of  indigenous  people, 
including  tribal  governments,  not  in 
consultative  status  with  ECOSOC. 
Interested  organizations  should  apply  to 
the  Coordinator  of  the  International 
Decade  at  the  following  address:  The 
Honorable  Ibrahima  Fall,  Assistant 
Secretary  General  for  Human  Rights, 
Human  Rights  Center,  Office  of  the 
United  Nations  in  Geneva,  Palais  des 
Nations,  8-14  Avenue  de  la  Paix,  1211 
Geneva,  Switzerland. 

Applications  must  include  the 
following  information  about  the 
organization  concerned: 

[a)  The  name,  headquarters  or  seat, 
address  and  contact  person  for  the 
organization; 


43830 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Notices 


(b)  The  aims  and  purposes  of  the 
organization  (these  should  be  in 
confonnity  with  the  spirit,  piuposes, 
and  principles  of  the  Charter  of  the 
United  Nations); 

(c)  Information  on  the  programs  and 
activities  of  the  organization  and  the 
country  or  countries  in  which  they  are 
carried  out  or  to  which  they  apply; 

(d)  A  description  of  the  membership 
of  the  organization,  indicating  the  total 
number  of  members. 

The  Coordinator  of  the  International 
Decade  will  promptly  forward  all 
applications,  and  any  information 
received  from  the  State  concerned,  to 
the  Coimcil  Committee  on  Non- 
Govemmental  Organizations  for  its 
decision. 

Negotiations  on  the  text  of  the 
declaration  are  tentatively  scheduled  for 
two  weeks  in  November  1995  in 
Geneva,  Switzerland.  In  order  to 
provide  adequate  time  for  processing 
applications,  the  United  Nations 
Secretariat  has  requested  that  they  be 
submitted  by  August  51,  1995. 

Authorization  to  participate  will 
remain  valid  for  the  diu'ation  of  the 
Working  Group,  subject  to  relevant 
EOOSOC  procedures.  Organizations  of 
indigenous  people  authorized  to 
participate  will  have  the  opportunity  to 
address  the  Working  Group,  consistent 
with  relevant  ECOSOC  procedures,  and 
are  encouraged  to  organize  themselves 
into  constituencies  for  this  purpose. 
Such  organizations  may  make  written 
presentations,  but  they  will  not  be 
issued  as  official  dociunents. 

The  Himian  Rights  Commission,  a 
subsidiary  body  of  ECOSOC.  encourages 
the  Working  Group  to  consider  all 
aspects  of  the  draft  declaration, 
including  its  scope  of  application. 
Hence,  participation  by  an  organization 
in  the  Working  Group  would  not 
necessarily  mean  that  the  people 
represented  by  it  would  be  covered  by 
all  aspects  of  the  declaration  or, 
similarly,  that  people  not  represented 
would  not  be  covered  by  the 
declaration.  The  United  States  has 
encouraged  other  governments  to  also 
consider  the  benefits  of  broad 
participation. 

Tribal  governments  and  other 
organizations  of  indigenous  people  can 
play  an  important  and  useful  role  in 
development  of  the  declaration.  While 
the  declaration  would  be  politically,  not 
legally,  binding  it  would  represent  the 
first  comprehensive  U.N.  statement  on 
indigenous  rights  and  on  the  natiue  of 
the  relationship  between  indigenous 
communities  and  the  governments  of 
the  States  in  which  they  reside. 
Moreover,  other  coimtries  appear 
interested  in  learning  more  about  self- 


government  by  Indian  tribes  and  Alaska 
Natives  within  the  United  States. 
For  further  information,  please 
contact  Tom  Hushek,  Bureau  of 
Democracy,  Human  Rights  and  Labor, 
U.S.  Department  of  State,  telephone: 
(202)  647-3892. 

Dated:  August  17, 1995. 
Josiah  Rosenblatt, 

Director,  Office  of  Multilateral  Affairs,  Bureau 
of  Democracy,  Human  Rights  and  Labor. 
[FR  Doc.  95-20891  Filed  8-22-95;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Operation  of  Watts  Bar  Nuclear  Plant 
Uniti 

AQENCY:  Teimessee  Valley  Authority. 

ACTION:  Issuance  of  record  of  decision. 

1 

SUMMARY:  This  notice  is  provided  in 
accordance  with  TVA's  procediu«s 
implementing  the  National 
Environmental  PoUcy  Act.  TVA  has 
determined  that  to  meet  the  increasing 
need  for  electric  power  in  the  TVA 
region,  it  ^ould  continue  with  its  plans 
to  operate  its  Watts  Bar  Nuclear  Plant 
(WBN)  Unit  1  in  1996.  On  July  10, 1995, 
TVA  announced  that  it  had  decided  to 
adopt  a  Final  Supplemental 
Enviroiunental  Impact  Statement 
(FSEIS)  on  operation  of  WBN.  60  FR 
35,577.  This  FSEIS  was  issued  by  the 
Nuclear  Regulatory  Commission  in 
April  1995.  Notice  of  the  availability  of 
the  adopted  FSEIS  was  announced  by 
the  Environmented  Protection  Agency  at 
60  FR  35393. 

FOR  FURTHER  INFORMATION  CONTACT:  )on 
M.  Loney,  Manager,  Environmental 
Management  ^aff,  Tennessee  Valley 
Authority,  400  West  Simunit  Hill  Drive, 
WT  8C-K,JCnoxville,  Tennessee  37902, 
(615)  632-2201. 

SUPPLEMENTARY  INFORMATION:  TVA  is  the 
electric  supplier  to  an  80,000-square 
mile  area  containing  parts  of  seven 
States.  It  and  the  distributors  of  energy, 
which  TVA  generates,  serve  about  7.5 
milhon  people.  TVA  currently  has 
25,600  megawatts  of  generating  capacity 
on  its  power  system.  This  includes  coal- 
fired  units,  nuclear  units,  hydroelectric 
units,  combustion  tiubines,  and 
pumped  storage  hydro  units. 

TVA's  WBN  is  located  in  Rhea 
Coimty,  Tennessee,  approximately  80 
kilometers  (50  miles)  northeast  of 
Chattanooga,  Tennessee.  The  site  is 
located  adjacent  to  TVA's  Watts  Bar 
Dam  Reservation  at  Tennessee  River 
Mile  528.  WBN  is  a  two  imit  pressurized 
water  reactor  nuclear  plant.  Each  of  its 
units  has  a  net  electrical  output  1,160 


megawatts.  In  August  1970,  TVA 
proposed  to  construct  and  operate  WBN. 
After  completing  an  environmental 
impact  statement,  TVA  decided  to 
proceed  with  the  plant  in  1973. 

Completing  ana  licensing  of  the  plant 
has  t)een  delayed.  The  delay  was  due  in 
part  to  installation  of  modifications  that 
NRC  ordered  for  nuclear  plants 
following  the  1979  incident  at  the  Three 
Mile  Island  nuclear  plant.  In  addition, 
the  need  for  power  in  the  TVA  region 
and  elsewhere  in  the  country 
dramatically  changed  bom  the  need 
forecasted  in  the  early  1970s.  Plant 
licensing  was  further  delayed  in  the 
mid-1980s  while  TVA  resolved  a 
niunber  of  WBN-specific  safety 
concerns.  To  respond  to  these  concerns, 
TVA  implemented  a  series  of  corrective 
actions  and  plant  modifications  to 
prepare  WBN  Unit  1  for  operation.  Fuel 
is  now  scheduled  to  be  loaded  in  WBN 
Unit  1  in  late  1995  with  commercial 
operation  expected  in  Spring  1996.  TVA 
has  determined  that  Unit  I's  generation 
is  needed  in  1996  and  has  decided  not 
to  change  its  earlier  decision  to  proceed 
with  the  unit 

Under  TVA's  Load  Forecasts,  WBN 
Unit  1  is  Needed 

The  determination  that  WBN  Unit  1  is 
needed  in  1996  is  based  on  TVA's 
forecasts  of  future  power  needs  in  the 
region  that  it  serves.  These  forecasts  rely 
on  national  and  regional  economic  data 
and  are  produced  through  the  use  of 
state-of-the-art  computer  models.  TVA 
prepares  three  types  of  forecasts  of 
future  power  demands — a  low-, 
mediiun-,  and  high-load  forecast.  There 
is  substantial  uncertainty  in  forecasting 
future  power  needs.  Using  a  range  of 
forecasts  helps  address  this  uncertainty. 

The  high-load  forecast  is  designed  to 
project  a  level  of  futuie  energy  demand 
that  has  90-percent  probability  of  not 
being  exceeded  (there  is  only  a  10- 
percent  chance  that  the  forecast  would 
be  too  low  and  that  the  demand  would 
be  greater).  The  medium-load  forecast 
has  a  50-percent  probability.  The 
probability  for  the  low-load  forecast  is 
10  percent — there  is  a  90-percent  chance 
that  the  demand  for  energy  in  the  TVA 
region  would  be  greater  than  this 
estimated  level. 

Under  all  of  TVA's  current  load 
forecasts,  there  is  a  need  for  additional 
energy  resources  in  the  immediate 
futiue  to  meet  the  demand  for  energy  in 
the  TVA  region.  Under  TVA's  medium- 
load  forecast,  there  is  a  need  in  1996  for 
the  capacity  of  WBN  Unit  1,  as  well  as 
an  additional  850  megawatts.  Under 
TVA's  high-load  forecast,  there  is  a  need 
for  1,500  megawatts  plus  WBN  Unit's 
capacity.  Only  under  the  low-load 
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forecast  is  there  a  slight  surplus  of 
capacity  in  1996  of  300  megawatts  with 
WBN  Unit  1  operating. 

TVA  has  received  comments  that  its 
load  forecasts  are  too  high  and  the  need 
for  WBN  Unit  1  has  been  questioned. 
TVA  acknowledges  that  load  forecasting 
is  inherently  uncertain  and  that  futiue 
demand  in  the  TVA  region  may  be  less 
than  TVA's  forecasts.  However,  since 
1985,  TVA's  forecasting  methodology 
has  produced  forecasts  that  have  been 
within  plus  or  minus  5  percent  of  actual 
demand.  This  is  better  than  the  utihty 
industry  standard  of  plus  or  minus  8- 
percent  accuracy. 

Because  of  concern  about  the 
acCTuacy  of  its  forecasts,  TVA  asked 
Barakat  &  Chamberlin,  Inc.,  a  nationally- 
recognized  expert  in  energy  resoiuce 
planning,  to  review  TVA's  forecasting 
approach  in  1991.  Barakat  &  Chamberlin 
concluded:  "on  a  comparative  basis, 
TVA's  forecasting  procedures  compare 
very  favorably  with  the  best-practice 
procedures  in  the  United  States  utiUty 
Industry." 

More  recently,  in  connection  with  the 
preparation  of  its  integrated  resource 
plan  and  programmatic  environmental 
impact  statement.  Energy  Vision  2020, 
TVA  asked  George  McCollister  with 
Spectrum  Economics,  Inc.,  to  review 
TVA's  1994  load  forecast.  Dr. 
McCollister  is  a  load  forecasting  expert 
and  was  retained  to  provide 
independent  advice  to  members  of  an 
outside  stakeholders  review  group  who 
oversaw  preparation  of  Energy  Vision 
2020.  Dr.  McCollister  suggested  some 
improvements  to  TVA's  load  forecasting 
methodology  but  concluded:  "TVA  uses 
state-of-the  art  models  to  forecast 
electric  sales  to  residential  and 
commercial  customers  in  its  power 
service  area.  TVA  has  acquired  vast 
amounts  of  data  and  conducted  many 
studies  to  support  these  models.  TVA 
produces  excellent  documentation  for 
its  economic  forecast,  and  perhaps  does 
the  best  job  of  any  utiUty  in  the  country 
in  forecasting  the  range  of  uncertainty  in 
both  its  economic  and  electric  load 
forecasts.  TVA  is  highly  commended  for 
its  achievements." 

It  takes  many  years  to  plan,  permit, 
and  construct  new  energy  sources  or  to 
plan  and  deploy  energy  conservation 
measiu^s  (demand-side  management 
programs).  Years  before  the  demand  for 
energy  arises,  electric  utilities  must 
make  decisions  about  how  to  meet 
forecasted  demands.  If  no  decisions  are 
made  or  if  the  utility's  forecasts  are  too 
low,  those  needing  electric  service  in 
the  future  may  not  get  it.  TVA  decided 
years  ago  that  WBN  would  be  needed  to 
meet  futiue  demands  on  its  system.  Its 
purrent  forecasts  show  that  WBN  Unit  1 


is  needed  next  year,  and  TVA  chooses 
to  rely  on  these  forecasts  and  its  experts. 
Even  imder  the  forecasts  produced  by 
those  questioning  TVA's  forecasts,  there 
is  still  a  need  for  additional  energy 
resoiux»s  to  meet  energy  demands  in 
the  TVA  region.  WBN  Unit  1  would 
meet  those  needs  while  offseting 
generation  from  the  existing  coal- fired 
system,  thus  reducing  environmental 
effects. 

Alternatives  Considered 

TVA  considered  a  number  of 
alternatives  to  constructing  and 
completing  WBN  in  its  1972  final 
environmental  impact  statement  (FEIS). 
Among  those  alternatives  were 
construction  of  coal- fired  units, 
hydroelectric  units,  gas-fired  units,  and 
oil-fired  units.  These  alternatives  were 
deemed  not  feasible,  more  costly,  and/ 
or  more  environmentally  detrimental 
than  construction  and  operation  of 
WBN.  TVA  also  considered  purchasing 
firm  power  from  neighboring  utilities 
but  concluded  that  its  neighbors  would 
not  be  able  to  supply  sufficient  firm 
power  to  meet  TVA's  needs  and  that  the 
environmental  impacts  of  a  neighboring 
utility  generating  that  power  would  like 
be  similar  to  or  greater  than  the  impacts 
associated  with  operating  WBN. 

WBN  Unit  1  is  not  essentially 
complete  and  the  alternatives  available 
to  TVA  in  light  of  the  status  of  the  unit 
and  need  for  it  are  limited.  TVA 
considered  continuing  with  the  unit  (the 
No- Action  Alternative  because  it 
involves  not  changing  TVA's  current 
course  of  action),  delaying  completing 
the  unit  and  purchasing  power,  or 
canceling  the  unit  and  purchasing 
power.  "TVA  concluded  that  continuing 
with  WBN  Unit  1  was  the  most  cost 
effective  and  environmentally  preferable 
alternative  among  the  viable  alternatives 
remaining  to  it. 

TVA  has  invested  approximately  $6.4 
billion  in  Unit  1  and  the  faciUties  it 
shares  with  Unit  2.  Since  these  costs 
have  already  been  incxured,  changing 
TVA's  course  of  action  and  deciding  not 
to  operate  the  plant  would  not  avoid  the 
costs.  TVA  would  still  have  to  recover 
these  costs  in  the  rates  it  charges  for  its 
electricity.  If  TVA  does  not  complete  the 
imit,  it  would  have  to  write  off 
approximately  $200  million  to  $600 
million  in  costs  aimually,  depending  on 
the  period  for  the  write-off.  (Operating 
the  unit  would  allow  TVA  to  begin 
earning  a  retiun  on  the  agency's 
investment  in  the  form  of  generation 
from  the  unit  and  allow  TVA  to  recover 
the  costs  of  building  the  facility  over  a 
longer  period  of  time  (40  years  versus 
the  traditional  write-off  period  of  10 
years). 


Compared  to  purchasing  power  or 
meeting  future  demand  with  coal-fired 
generation  or  combustion  turbine  units, 
operation  of  WBN  Unit  1  will  be  more 
economical.  WBN  Unit  I's  operating 
costs  are  projected  to  be  approximately 
1.7  cents/kwh.  The  operating  costs  of 
alternative  generating  sources  range 
from  2.0  to  6.0  cents/kwh. 

It  is  difficult  to  project  the  potential 
environmental  impacts  associated  with 
purchasing  power  because  there  are  a 
niunber  of  different  kinds  of  sources 
that  could  provide  this  power.  If  it 
comes  bom  a  neighboring  utility 
system,  TVA's  analyses  indicate  that  the 
power  is  likely  to  be  produced  by  coal- 
fired  luiits  because  these  are  the  units 
that  are  economically  marginal  to 
operate  (the  utility  will  be  operating 
other,  lower-cost  generation  to  meet  its 
own  needs).  As  explained  in  TVA's 
1972  FEIS,  coal-fired  units  result  in 
substantially  larger  amoimts  of  air 
pollution  than  would  operation  of  WBN 
Unit  1.  Gas-fired  units  would  also 
produce  more  air  emissions  pollution. 
As  a  closed-cycle  plant,  WBN  Unit  1  is 
also  likely  to  produce  fewer  water 
emissions  than  a  coal-fired  imit  or 
another  nuclear  unit  which  is  open 
cycle. 

The  environmental  consequences  of 
completing  and  operating  WBN  Unit  1 
are  set  out  in  TVA's  1972  FEIS  and  its 
adopted  1995  FSEIS.  Most  of  the 
impacts  associated  with  Unit  1  result 
frt>m  constructing  the  unit  and  have 
already  been  experienced.  "Hie  impacts 
associated  with  actually  operating  the 
unit  are  relatively  minimal.  They 
include:  (1)  Releases  of  small  quantities 
of  radioactivty  to  the  air  and  water;  (2) 
release  of  minor  quantities  of  heat  and 
nonradioactive  waste  waters  to 
Chickamauga  Reservoir;  and  (3)  release 
of  significant  quantities  of  heat  and 
water  vapor  from  the  plant's  cooling 
towers  to  the  atmosphere.  Conversion  of 
the  site  from  agricultiural  use  to  an 
industrial  use  has  largely  occurred  with 
the  construction  of  the  plant. 

TVA  also  considered  as  a  possible, 
but  nonviable,  alternative  the 
deployment  of  energy  conservation 
programs  to  reduce  the  demand  that 
WBN  Unit  1  would  serve.  There  are  a 
large  number  of  these  programs  that 
could  be  deployed  in  the  TVA  region. 
However,  it  takes  three  to  five  years  to 
put  such  programs  in  pl^ce  and  to  begin 
to  achieve  noticeable  energy  savings. 
The  combination  of  sufficient  programs 
to  offset  Unit  I's  capacity  is  estimated 
to  cost  approximately  7.0  cents/kwh, 
well  above  Unit  I's  operating  costs.  It  is, 
therefore,  not  feasible  to  deploy 
sufficient  energy  conservation  programs 
in  time  to  meet  the  need  in  1996;  and. 
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even  if  such  programs  could  be 
deployed  in  time,  they  would  cost  much 
more  than  operating  WBN  Unit  1. 

Mitigation  and  Monitoring  Measures 

The  1972  FEIS  and  the  1995  FSEIS 
identify  a  number  of  mitigation  and 
monitoring  requirements.  These  have 
either  been  incorporated  in  the  plant's 
construction  permit  or  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  and,  as  appropriate,  are 
expected  to  appear  as  conc^tions  in  the 
operating  license  issued  by  NRC  for  the 
imit. 

Dated:  Atigust  11. 1995. 
Mark  O.  Medford. 

Vice  President,  Engineering  and  Technical 
Services. 
[FR  Doc.  95-20860  Filed  &-22-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

agency:  Department  of  Transportation 
POT),  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  This  notice  Usts  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  August  17, 1995. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10202, 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DQif  information 
collection  requests  submitted  to  OMB 
may  be  obtained  fi-om  Susan  Pickrel  or 
Gemma  deGuzman,  Information 
Resource  Management  (IRM)  Strategies 
Division,  M-32,  Office  of  the  Secretary 
of  Transportation.  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590,  (202) 
366-4735. 


SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submdtted  to  OMB  on 
August  17, 1995: 

DOT  No:  4103. 

OMB  No:  2132— New. 

Administration:  Federal  Transit 
Administration  (FTA). 

Title:  ETA  Customer  Surveys. 

Need  for  Information:  Executive 
Order  13862,  "Setting  Customer  Service 
Standards"  requires  agencies  to  set 
levels  of  service  and  monitor  customer 
satisfaction. 

Proposed  Use  of  Information:  This 
information  obtained  from  FTA 
customers  will  provide  decision  makers 
with  the  information  necessary  to 
determine  current  levels  of  sercie, 
establish  reaUstic  ongoing  sercie 
delivery  standards,  and  to  establish 
mechanisms  for  ongoing  monitoring  of 
customer  satisfaction. 

Frequency:  Annually. 

Respondents:  Transit  providers  and 
Metropolitan  Planning  Organizations. 

Number  of  Respondents:  911. 

Burden  Estimate:  455.5  hours. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 

DOT  No;  4104. 

OAfB  No;  2128-0558. 

Administration:  National  Highway 
Traffic  Safety  Administt-ation  (NHTSA). 

Title:  Production  Reporting  System 
for  Side  Impact  Protection  Comphance 
(49  CFR  Part  586). 

Need  for  Information:  15  U.S.C.  1392 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  authorizes 
the  issuance  of  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS). 

Proposed  Use  of  Information:  The 
NHTSA  will  use  this  information  to 
determine  the  extent  to  which 
manufactiuers  are  complying  with  the 
stated  goals. 

Frequency:  Annually. 


Burden  Estimate:  936  hours. 

Respondents:  Passenger  car 
manufacturers. 

Number  of  Respondents:  26. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
24. 

DOT  No;  4105. 

OMB  No:  2133-0505. 

Administration:  Maritime 
Administration  (MARAD). 

Title:  Voluntary  Tanker  Agreement. 

Need  for  Information:  The  Maritime 
Administration  is  required  to  ensure 
sufficient  capacity  is  available  to  satisfy 
the  essential  needs  of  the  Department  of 
Defense  for  transportation  of  petroleum 
and  petroleiun  products  in  bulk  by  sea. 

Proposed  Use  of  Information:  The 
MARAD  will  use  this  information  to 
evaluate  tanker  capability  and  make 
plans  for  the  use  of  this  capabiUty  to 
meet  national  emergency  requirements. 

Frequency:  On  occasion. 

Burden  Estimate:  18  hours. 

Respondents:  Tanker  companies. 

Number  of  Respondents:  36. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 

DOT  No:  A106. 

OMB  No:  2127-0539. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  542,  Procedures  for 
Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard. 

Need  for  Information :  the  Anti  Car 
Theft  Act  of  1992  (amended  the  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984  (P.L.  98-547)  requires  this 
collection  of  information. 

Proposed  Use  of  Information:  NHTSA 
will  use  this  information  to  identify 
certain  motor  vehicles  and  their  major 
replacement  parts  and  to  impede  motor 
vehicle  theft. 

Frequency:  One  time  only. 

Burden  Estimate:  4216  hours. 

Respondents:  Manufactiuers  of 
passenger  automobiles. 

Number  of  Respondents:  34. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
24.8  hoius. 

DOT  No;  4107. 
OMB  No;  2133-New. 

Administration:  Maritime 
Administration. 

Title:  Port  Facility  Conveyance 
Information. 

Need  for  Information:  Pubfic  Law 
013-160,  2927  was  passed  on  November 
30. 1993.  and  amends  40  U.S.C.  484  (the 
Federal  Property  and  Administrative 
Services  Act  of  1949).  This  authorizes 
the  collection  of  this  information. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  MARAD  to 
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determine  (1)  the  community  is 
conunitted  to  the  redevelopment/reuse 
plan,  (2)  the  redevelopment/reuse  plan 
is  viable  and  in  the  best  interest  of  the 
public,  and  (3)  the  property  is  being 
used  in  accordance  with  the  terms  of  the 
conveyance  and  applicable  statutes  and 
regulations. 
Frequency:  Annually. 
Burden  Estimate:  10. 

Respondents:  Tanker  companies. 

Number  of  Respondents:  10. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
200  hours. 

DOT  No;  4108. 

OMB  No:  2132-0543. 

Administration:  Federal  Transit 
Administration  (FTA). 

Title:  Charter  Service  Operations. 

Need  for  Information:  40  U.S.C.  5301 
et  seq.,  the  charter  service  rule,  contains 
three  provisions  that  impose 
information  collection  on  recipients  of 
financial  assistance  from  the  Federal 
Transit  Administration  for  capital  or 
operating  expenses  under  the  Federal 
Transit  Laws. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  FTA  to 
ensiue  all  applicants  to  enter  into  a 
charter  bus  agreement  with  the 
Secretary  of  Transportation. 

Frequency:  Annually,  v«th  each 
appUcation. 

Burden  Estimate:  2,000  hoius. 

Respondents:  State  or  local 
governments,  business  or  other  for- 
profit,  small  businesses  or 
organizations. 

Number  of  Respondents:  1.664. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1.2  hours. 

DOT  No;  4109. 

OMB  No;  2137-0052. 

Administration:  Federal  Aviation 
Administration. 

Title:  Aviation  Maintenance 
Technician  Schools. 

Need  for  Information:  49  USC  Section 
44707  authorizes  the  Administrator  of 
the  Federal  Aviation  Administration  to 
examine  and  rate  the  air  agencies. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Federal 
Aviation  Administration  to  rate  aviation 
maintenance  technician  schools  to 
maintain  a  standardized  level  of 
proficiency. 

Frequency:  As  required. 

Burden  Estimate:  78,461  hours 
annually. 

Respondents:  Aviation  Maintenance 
Technician  School  Operators. 

Form(s):  FAA  Form  8310-6. 

Average  Burden  Hours  Per  Response: 
40  hotus  per  applicant. 


Issued  in  Washington,  D.C.  on  August  17, 
1995. 

Paula  Ewen, 

Manager,  Information  Resource  Management 
(IRM),  Strategies  Division. 
(FR  Doc.  95-20871  Filed  8-22-95;  8:45  am). 

HLUNG  CODE  4910-a2-P 

[Notice  91-10] 

Senior  Executive  Service  Performance 
Review  Boards  (PRB)  Membership 

AGENCY:  E>epartment  of  Transportation 

(DOT). 

ACTION:  Notice. 

SUMMARY:  DOT  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  Performance 
Review  Boards  (PRB)  estabfished  by 
DOT  imder  the  Civil  Service  Reform 
Act, 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  M.  Tate,  Director  of  Personnel, 
and  Executive  Secretary,  DOT  Executive 
Resources  Board,  (202)  366-4088. 
SUPPLEMENTARY  INFORMATION:  Title  5 
U.S.C.  4312  requires  that  each  agency 
implement  a  performance  appraisal 
system  making  senior  executives 
accountable  for  organizational  and 
individual  goal  accomplishment.  As 
part  of  this  system,  5  U.S.C.  4314(c) 
requires  each  agency  to  establish  one  or 
more  PRBs.  the  function  of  which  is  to 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  to  make 
recommendations  to  the  final  rating 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 

Issued  in  Washington,  D.C,  on  August  14, 
1995. 
Melissa  J.  Spillenkothen, 

Assistant  Secretary  for  Administration. 

Department  of  Transportation 
Nominations  for  Performance  Review 
Boards  Fiscal  Year  1995  Performance 
Appraisal  Cycle 

Office  of  the  Secretary 

Roberta  D.  Gabel,  Assistant  General 
Counsel  for  Environmental,  Civil 
Rights  and  General  Law,  Office  of  the 
Secretary 

Douglas  V.  Leister,  Executive  Assistant, 
Office  of  the  Secretary 

Robert  P.  Thurber,  Deputy  Director, 
Office  of  Environment,  Energy  and 
Safety,  Office  of  the  Secretary 

Paul  M.  Geier,  Assistant  General 
Counsel  for  Litigation,  Office  of  the 
Secretary 


Samuel  Podberesky,  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings,  Office  of  the  Secretary 

Richard  B.  Cnapman,  Deputy  Director, 
Office  of  Information  Resource 
Management,  Office  of  the  Secretary 

John  J.  Taylor.  Director,  Office  of 
Security,  Office  of  the  Secretary 

Eugene  A.  Conti,  Jr..  Deputy  Assistant 
Secretary  for  Budget  and  Programs, 
Office  of  the  Secretary 

Jerry  A.  Hawkins.  Director.  Office  of 
Personnel  and  Training,  Federal 
Highway  Administration 

United  States  Coast  Guard 

RADM  William  C.  Donnell,  Chief.  Office 

of  Personnel  and  Training,  United 

States  Coast  Guard 
RADM  David  E.  Ciancaglini,  Chief, 

Office  of  Command,  Control  and 

Commimications.  United  States  Coast 

Guard 
RADM  Norman  T.  Saunders,  Chief, 

Office  of  Law  Enforcement  and 

Defense  Op>erations,  United  States 

Coast  Guard 
RADM  Edward  J.  Barrett,  Chief.  Office 

of  Engineering  Logistics  and 

Development.  United  States  Coast 

Guard 
RADM  Alan  M.  Steinman,  Chief.  Office 

of  Health  and  Safety.  United  States 

Coast  Guard 
RADM  Thomas  H.  Collins,  Chief,  Office 

of  Acquisition,  United  States  Coast 

Guard 
RADM  Rudy  K.  Peschel.  Chief.  Office  of 

Navigation  Safety  and  Waterway 

Services,  United  States  Coast  Guard 
Richard  B.  Chapman,  Deputy  Director, 

Office  of  Information  Resource 

Management,  Office  of  the  Secretary 
Kay  Frances  Dolan,  Program  Director. 

Federal  Aviation  Administration 
Jerry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training.  Federal 

Highway  Administration 
Diana  L.  Zeidel.  Deputy  Associate 

Administrator  for  Administration, 

Federal  Highway  Administration 
Margarita  Roque.  Director,  Executive 

Secretariat,  Office  of  the  Secretary 

Federal  Aviation  Administration 

Thomas  C.  Accardi,  Director,  Flight 

Standards  Service,  Federal  Aviation 

Administration 
Sandra  Allen,  Assistant  Administrator 

for  Public  Affairs,  Federal  Aviation 

Administration 
Joaquin  Archilla,  Director,  Airway 

Facilities  Service.  Federal  Aviation 

Administration 
Joan  W.  Bauerlein,  Director,  Office  of 

International  Aviation,  Federal 

Aviation  Administration' 
Carolyn  C.  Blum,  Regional 

Administrator,  Southern  Region, 

Federal  Aviation  Administration 
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Anthony  J.  Broderick,  Jr.,  Associate 
Administrator  for  Regulation  and 
Certification,  Federal  Aviation 
Administration 
John  H.  Cassady,  HI,  Deputy  Chief 
Coimsel,  Federal  Aviation 
Administration 
Marcos  Costilla,  Jr.,  Manager,  Airway 
Facihties  Division,  Southwest  Region, 
Federal  Aviation  Administration 
Lawrence  Covington.  Deputy  Director, 
Business  Information  and 
Consuhation,  Federal  Aviation 
Administration 
Loni  Czekalsld,  Director,  Office  of 
Communication,  Navigation  and 
Surveillance  Systems,  Federal 
Aviation  Admhiistration 
Clyde  M.  DeHart,  Jr.,  Regional 
Administrator,  Southwest  Region. 
Federal  Aviation  Administration 
James  S.  Dillman,  Assistant  Chief 
Coimsel.  Litigation  Division,  Federal 
Aviation  Administration 
Kay  Frances  Dolan,  Program  Director. 
Office  of  Personnel,  Federal  Aviation 
Administration 
Arlene  B.  Feldman,  Regional 
Administrator,  Eastern  Region. . 
Federal  Aviation  Administration 
Cathal  L.  Flynn,  Associate 
Administrator  for  Qvil  Aviation 
Security,  Federal  Aviation 
Administration 
GaiTome  P.  Franklin.  Regional 
Administrator.  Great  I^es  Region. 
Federal  Aviation  Administration 
Darlene  Freeman,  Deputy  Associate 
Administrator  for  Air  Traffic,  Federal 
Aviation  Administration 
Norman  T.  Fujisaki,  Program  Director, 
Program  Analysis  and  Operations 
Research,  Federal  Aviation 
Administration 
Margaret  M.  GiUigan,  Deputy  Associate 
Administrator  for  Regulation  and 
Certification,  Federal  Aviation 
Administration 
Theron  A.  Gray,  Director,  Office  of 
Information  Technology,  Federal 
Aviation  Administration 
Christopher  A.  Hart,  Assistant 
Administrator  for  System  Safety, 
Federal  Aviation  Administration 
Charles  H.  Huettner,  Director  for 
Aviation  Safety  for  the  Office  of 
Aeronautics,  Federal  Aviation 
Administration 
Frederick  M.  Isaac,  Regional 
Administrator,  Northwest  Moimtain 
Region,  Federal  Aviation 
Administration 
DeWitte  T.  Lawson,  Jr..  Assistant  Chief 
Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration 
Ruth  A.  Leverenz,  Director,  Office  of 
Budget  and  Accounting,  Federal 
Aviation  Administration 
Louise  E.  Maillett,  Deputy  Assistant 
Administrator  for  PoUcy,  Planning 


and  International  Aviation,  Federal 

Aviation  Administration 
A.  Bradley  Mims,  Assistant 

Administrator,  Office  of  Government 

and  Industry  Affairs,  Federal  Aviation 

Administration 
Homer  C.  McCliue,  Director, 

Aeronautical  Center,  Federal  Aviation 

Administration 
Lynn  A.  Osmus,  Chief  of  Staff,  Federal 

Aviation  Administration 
Neil  Planzer,  Director,  Air  Traffic  Plans 

and  Requirements  Service.  Federal 

Aviation  Administration 
Cynthia  D.  Rich,  Assistant 

Administrator  for  Airports,  Federal 

Aviation  Administration 
Barbara  G.  Rltz,  Deputy  Director. 

Aeronautical  Center,  Federal  Aviation 

Administration 
Fanny  Rivera,  Deputy  Assistant 

Administrator  for  Civil  Rights. 

Federal  Aviation  Administration 
Stanley  Rivers,  Deputy  Director,  Airway 

Facilities  Service,  Federal  Aviation 

Administration 
Carl  B.  SchelleiAerg.  Director.  Office  of 

System  Capacity  and  Requirraaents. 

Federal  Aviation  Administration 
Jacqueline  L.  Smith,  Regional 

Administrator,  Alaskai  Region, 

Federal  Aviation  Administration 
Quentin  S.  Taylor.  Deputy  Associate 

Administrator  for  Airports,  Federal 

Aviation  Administration 
George  W.  Terrell.  Program  Director, 

Operational  Support  ftogram.  Federal 

Aviation  Administration 
Frank  Tuck,  Manager,  Business  and 

Financial  Management  Staff,  Federal 

Aviation  Administration 
John  E.  Turner,  Regional  Administrator, 

Central  Region,  Federal  Aviation 

Administration 
James  H.  Washington,  Deputy  Director, 

Air  Traffic  Service,  Federal  Aviation 

Administration 
James  W.  Whitlow,  Assistant  Chief 

Counsel,  General  Legal  Services 

Division,  Federal  Aviation 

Administration 
William  H.  Williams,  Jr.,  Program 

Director,  Aviation  System  Standards 

Program,  Federal  Aviation 

Administration 
Wlnlfired  Woodward,  Program  Director. 

Center  for  Management  Development, 

Federal  Aviation  Administration 
Barry  L.  Valentine,  Assistant 

Administrator  for  Policy,  Planning 

and  International  Aviation,  Federal 

Aviation  Administration 
EUzabeth  E.  Yoest,  Deputy  Director, 

Aircraft  Certification  Service,  Federal 

Aviation  Administration 
Jane  H.  Bachner,  Deputy  Associate 

Administrator  for  Industry  and 

Intermodal  Policy,  Federal  Railroad 

Administration 


Madeleine  S.  Bloom,  Director,  Office  of 

Pohcy  Development,  Federal  Highway 

Administration 
Jerry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal 

Highway  Administration 
Barbara  Orski,  Director,  Office  of  Right- 

of-Way,  Federal  Highway 

Administration 
George  S.  Moore,  Jr.,  Associate 

Administrator  for  Administration, 

Federal  Highway  Administration 
Eugene  A.  Contl,  Jr.,  Deputy  Assistant 

Secretary  for  Budget  and  Programs, 

Office  of  the  Secretary 
Margarita  Roque,  EHrector.  Executive 

Secretariat.  Office  of  the  Secretary 

Federal  Highway  Administration 

George  S.  Moore.  Jr.,  Associate 

Administrator  for  Administration, 

Federal  Highway  Administration 
Leon  N.  Larson,  Regional  Administrator, 

Region  4,  Federal  Highway 

Administration 
Thomas  J.  Ptak,  Associate  Administrator 

for  Program  Development,  Federal 

Highway  Administration 
Gloria  J.  Jeff,  Associate  Administrator 

for  Policy,  Federal  Highway 

Administration 
Thomas  R.  Hunt.  Associate 

Administrator  for  Administrator. 

Federal  Highway  Administration 
Rose  A.  McMurray.  Associate  * 

Administrator  for  Management  and 

Administration,  Research  and  Special 

Programs  Administration 
^John  L.  Mann.  Jr.,  Associate 

Administrator  for  Administration. 

Maritime  Administration 

Federal  Railroad  Administration 

S.  Mark  Llndsey.  Chief  Counsel.  Federal 

Railroad  Administration 
Raymond  J.  Rogers.  Associate 

Administrator  for  Administration  and 

Finance,  Federal  Railroad 

Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety  Compliance 

and  Program  Implementation.  Federal 

Railroad  Administration 
James  T.  McQueen,  Associate 

Administrator  for  Railroad 

Development,  Federal  Railroad 

Administration 
Sally  Hill  Cooper,  Associate 

Administrator  for  Policy,  Federal 

Railroad  Administration 
Margarita  Roque,  Director,  Executive 

Secretariat,  Office  of  the  Secretary 
Rosalind  A.  Knapp,  Deputy  General 

Counsel,  Office  of  the  Secretary 

National  Highway  Traffic  Safety 
Administration 

Barry  I.  Felrice,  Associate  Administrator 
for  Safety  Performance  Standards, 
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National  Highway  Traffic  Safety 

Administration 
Donald  Bischoff,  Associate 

Administrator  for  Plans  and  Policy, 

National  Highway  Traffic  Safety 

Administration 
Michael  B.  Brownlee,  Associate 

Administrator  for  Traffic  Safety 

Programs,  National  Highway  Traffic 

Safety  Administration 
Jane  F.  Garvey,  Deputy  Administrator, 

Federal  Highway  Administration 
Jerry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal 

Highway  Administration 

Federal  Transit  Administration 

Thomas  R.  Hunt,  Associate 

Administrator  for  Administration, 

Federal  Transition  Administration 
Peter  G.  Halpin,  Director,  Office  of 

Commimications  and  External  Affairs. 

Federal  Transit  Administration 
Sally  Hill  Cooper.  Associate 

Administrator  for  Policy.  Federal 

Railroad  Administration 
Rosalind  A.  Knapp.  Deputy  General 

Counsel,  Office  of  the  Secretary 
Kevin  E.  Heanue,  Director,  Office  of 

Environment  and  Planning,  Federal 

Highway  Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety  CompUance 

and  Program  Implementation,  Federal 

Railroad  Administration 

Maritime  Administration 

Bruce  J.  Carlton,  Associate 

Adn^istrator  for  PoUcy  and 

International  Trade  and  Marketing, 

Maritime  Administration 
James  J.  Zok,  Associate  Administrator 

for  Ship  Financial  Assistance  and 

Cargo  Preference,  Maritime 

Administration 
Margaret  D.  Blum,  Associate 

Administrator  for  Port,  Intermodal 

and  Envirormiental  Activities, 
'    Maritime  Administration 
John  L.  Mann,  Jr.,  Associate 

Administrator  for  Administration, 

Maritime  Administration 
Joan  M.  Bondareff,  Chief  Counsel. 

Maritime  Administration 
Sharon  K.  Brooks,  Director,  Office  of 

Congressional  and  Public  Affairs, 

Maritime  Administration 
Jerry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal 

Highway  Administration 
Patricia  D.  Parrish,  Director.  Office  of 

Management  Planning,  Office  of  the 

Secretary 
Eugene  K.  Taylor,  Director,  Office  of 

Information  Resource  Management. 

Office  of  the  Secretary 


Research  and  Special  Programs 
Administration 

Philip  S.  Coonley,  Director,  Office  of 

Administration,  Volpe  National 

Transportation  Systems  Center, 

Research  and  Special  Programs 

Administration 
Rose  A.  McMurray,  Associate 

Administrator  for  Management  and 

Administration,  Research  and  Special 

Programs  Administration 
Alan  I.  Roberts,  Associate  Administrator 

for  Hazardous  Materials 

Transportation,  Research  and  Special 

Programs  Administration 
Frank  F.C.  Timg,  Deputy  Director,  Volpe 

National  Transportation  Systems 

Center,  Research  and  Special 

Programs  Administration 
Katherine  E.  Collins,  Director,  Office  of 

Budget,  Office  of  the  Secretary 
Arnold  L.  Levine,  Director,  Office  of 

International  Transportation  and 

Trade,  Office  of  the  Secretary 
Patricia  D.  Parrish,  Director,  Office  of 

Management  Planning,  Office  of  the 

Secretary 
Reglna  A.  Sullivan,  Director,  Office  of 

Congressional  Affairs,  Office  of  the 

Secretary 
Jane  F.  Garvey.  Deputy  Administrator. 

Federal  Highway  Administration 
Sally  Hill  Cooper,  Associate 

Administrator  for  Policy,  Federal 

Railroad  Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety  Compliance 

and  Program  Implementation,  Federal 

Railroad  Administration 

Office  of  the  Inspector  General 

Eileen  Boyd,  Assistant  Inspector 

General  for  Civil  and  Administrative 

Remedies,  Department  of  Health  and 

Human  Services 
John  J.  Connors,  Deputy  Inspector 

General,  Department  of  Housing  and 

Urban  Development 
Judith  J.  Gordon,  Assistant  Inspector 

General  for  Systems  Evaluation. 

Department  of  Commerce 
Nancy  Hendricks,  Assistant  Inspector 

General  for  Audits,  Department  of 

Energy 
Donald  Mancuso,  Assistant  Inspector 

General  for  Investigations, 

Department  of  Defense 
Steve  A.  McNamara,  Assistant  Inspector 

General  for  Audit,  IDepartment  of 

Education 
Everett  Mosely,  Deputy  Inspector 

General,  Agency  for  International 

Development 
Robert  S.  Terjesen,  Assistant  Inspector 

General  for  Investigations. 

Department  of  State 


Joseph  R.  Willever,  Deputy  Inspector 
General,  Office  of  Personnel 
Management 

(PR  Doc.  95-20861  Filed  8-22-95;  8:45  am] 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-85-30] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  sununary  of  certain 
petitions  seeking  relief  firom  specified 
requirements  of  the  Federal  Aviation 
Regulations  {14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  Information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
nmst  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  12, 1995.  ' 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adnainistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue  SW., 
Washington,  D.C.  20591. 

Conunents  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW.. 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 
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This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.Q,  on  August  17, 
1995. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  Cm-  Exemption 

Docket  No.:  28189 

Petitioner  San  Bernardino  County 
Sheriffs  Department  Regulations 
Affected:  49  USC  part  A,  subtitle  VII 

Description  of  Relief  Sought:  To  permit 
the  San  Bernardino  County  Sheriff's 
Department  to  use  its  Beechcraft  King 
Air  U21Ay'A90-l  to  transport  San 
Bernardino  Coimty  government 
officials  as  nonpaying  passengers. 

Docket  No.:  28217 

Petitioner  Air  Nova,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.715 

Description  of  Relief  Sought:  To  permit 
Air  Nova,  Inc.,  to  operate  its  aircraft 
in  the  United  States  under  the 
authority  of  a  Canadian  ferry  flight 
permit,  rather  than  a  special  fli^t 
authorization  issued  by  the 
Administrator  as  required  by  §91.715. 

Docket  No.:  28281 

Petitioner:  Miller  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165  (b)(6)  and  (b)(7) 

Description  of  ReUef  Sought:  To  permit 
Miller  Aviation,  Inc.,  to  operate 
turbojet  aircraft  configiu«d  with  nine 
or  fewer  passenger  seats,  and  with 
only  one  high-frequency 
communication  transmitter/receiver, 
over  routes  between  the  East  Coast  of 
the  United  States  and  Eim)pe, 
Bermuda,  and  the  Caribbean  Islands, 
including  St.  Maarten  Island. 

Docket  No.:  28294 

Petitioner:  Cessna  Aircraft  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)(1) 

Description  of  Relief  Sought:  To  permit 
Cessna  to  demonstrate  that  the  Cessna 
Model  750  (Citation  X)  airplane  is 
capable  of  successfully  completing  a 
flight  during  which  likely  structural 
damage  occurs  as  a  result  of  impact 
with  a  4-poxmd  bird  at  whichever  true 
airspeed  is  greater:  Vc  at  sea  level,  or 
0.85  Vc  at  8,000  feet. 

Docket  No.:  28269 

Petitioner:  Learjet  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(S) 

Description  of  Relief  Sought:  To  permit 
Learjet  Inc.,  relief  from  the  Head 
Injury  Criterion  (HIC)  requirements 
for  Learjet  Model  45  forward,  aft,  and 
side-facing  seats. 


Dispositions  of  Petitions 

Docket  No.:  2965 

Petitioner:  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
61.63  (b)  and  (c)  and  121.437(cl 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2965,  as  amended,  which  permits 
pilots  employed  by  part  121 
certificate  holders  to  receive  an 
additional  category  and  class  rating 
on  their  pilot's  certificate,  subject  to 
certain  conditions  and  limitations. 
GRANT.  June  29,  1995.  Exemption 
No.  29651 

Docket  No.:  27257 

Petitioner:  Great  Northern  Airlines,  Inc., 
d.b.a.  Northeni  Air  Guides 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
27257,  which  permits  appropriately 
trained  pilots  employed  by  Great 
Northern  Air  Guides  (GNAC)  to 
remove  and  reinstall  aircraft  cabin 
seats  on  the  aircraft  used  in 
operations  conducted  by  GNAC  under 
part  135.  GRANT,  June  30,  1995. 
Exemption  No.  5702A 

Docket  No.:  27293 

Petitioner:  Darby  Aviation 

Sections  of  the  FAR  Affiscted:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5726,  as  amended,  which  permits 
appropriately  trained  pilots  employed 
by  Darby  Aviation  to  remove  and 
reinstall  stretchers  used  in  ambulance 
service  and  aircraft  cabin  seats  in  its 
aircraft  that  are  type  certificated  for 
nine  or  fewer  passenger  seats  and 
used  in  operations  conducted  under 
part  135.  GRANT,  July  6,  1995. 
Exemption  No.  5726B 

Docket  No.:  27307 

Petitioner  Comair  Airlines,  Inc. 

Sections  of  the  FAR  Afectod:  14  CFR 
61.57(e),  121.433(c)(l)(iii),  121.440(a), 
121.141  (a)(1)  and  {b)(l),  and 
appendix  F.  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5734,  which  permits  Comair  to 
combine  recurrent  flight  and  ground 
training  and  proficiency  checks  into  a 
single  pilot-in-command  and  second- 
in-command  annual  training  and 
proficiency  evaluation  program,  i.e.,  a 
Single- Visit  Training  Program. 
GRANT,  June  29, 1995,  Exemption 
No.  5734A 

Docket  No.:  27354 
Petitioner:  A.J.  Blake,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
137.53(c)(2) 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5676,  which  permits  A.J.  Blake,  Inc., 
to  conduct  aerial  applications  of 
insecticide  materials  from  a  PA-23- 
250  aircraft  without  this  aircraft  being 
equipped  with  a  device  that  is  capable 
of  jettiscming  at  least  one-half  of  the 
aircraft's  maximum  authorized  load  of 
agricultural  materials  within  45 
seconds  when  operating  over  a 
congested  area.  GRANT,  June  29, 
1995.  Exemption  No.  5676A 

Docket  No.:  27662 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
25.809(f)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  reconsider  terms  of 
Partial  Grant  of  Exemption  No.  5993, 
which  denied,  in  part,  exemption 
from  the  requirements  of  §  25.809(f)(1) 
for,an  escape  slide  at  the  entry  door 
on  the  Model  767-300F  freighter 
airplane  carrying  supemumery 
occupants.  PARTIAL  GRANT,  August 
9, 1995,  Exemption  No.  5993 A 

Docket  No.:  27672 

Petitioner:  Skydive  Chicago,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Dispositi<Hi:  To  allow  nonstudent 
parachutists  who  are  formgn  nationals 
(foreign  parachutists)  to  participate  in 
Skydive  Chicago,  Inc.,  sponsored 
parachute  jiunping  events  without 
complying  with  the  parachute 
equipment  and  packing  reqiurements 
of  the  FAR.  GRANT.  July  10. 1995. 
Exemption  No.  6131 

Docket  No.:  27673 

Petitioner:  World  Skydiving  Center,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
World  Skydiving  Center,  Inc., 
sponsored  parachute  jumping  events 
without  ccHnplying  with  the 
parachute  equipment  and  packing 
requirements  of  the  FAR.  GRANT, 
July  10, 1995,  Exemption  No.  6132 

Docket  No.:  27729 

Petitioner:  Skydive  Sebastian,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Skydive  Sebastian,  Inc.,  sponsored 
parachute  jumping,  events  without 
complying  with  the  parachute 
equipment  and  packing  requirements 
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of  the  FAR.  GRANT,  July  10,  1995, 
Exemption  No.  6129 

Docket  No.:  27755 

Petitioner:  Sky's  The  Limit.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Sky's  The  Limit,  Inc.,  sponsored 
parachute  jumping  events  without 
complying  with  the  parachute 
equipment  and  packing  requirements 
of  the  FAR.  GRANT.  July  1 0.  1 995, 
Exemption  No.  6130 

Docket  No.:  27811 

Petitioner:  The  Skydiving  Center  of 
Greater  Washington,  DC,  Inc.,  and  The 
Skydiving  Center  at  Ocean  City,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

I    105.43(a) 

!  E)escription  of  Relief  Sought/ 

Disposition:  To  allow  nonstudent. 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
The  Skydiving  Center  of  Greater 
Washington,  DC,  Inc.,  and  The 
Skydiving  Center  at  Ocean  City,  Inc., 
sponsored  parachute  jumping  events 
without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  FAR.  GRANT, 
July  10,  1995,  Exemption  No.  6127 

Docket  No.:  27860 

Petitioner:  Skydive  Academy  of  Hawaii, 
Corp. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Skydive  Academy  of  Hawaii,  Corp., 
sponsored  parachute  jumping  events 
without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  FAR.  GRANT, 
July  10,  1995,  Exemption  No.  6125 

Docket  No.:  27882 

Petitioner:  Pacific  International 
Skydiving  Center 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Pacific  International  Skydiving  Center 
sponsored  parachute  jumping  events 
without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  FAR.  GRANT, 
July  10,  1995,  Exemption  No.  6126 

Docket  No.:  27962 

Petitioner:  Carolina  Sky  Sports     

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 


Description  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Carolina  Sky  Sports  sponsored 
parachute  jumping  events  without 
complying  with  the  parachute 
equipment  and  packing  requirements 
of  the  FAR.  GRANT,  July  10, 1995, 
Exemption  No.  6124 

Docket  No.:  28133 

Petitioner  Gee  Bee,  Inc.,  d.b.a.  Great 
Northern  Air  Guides 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  pilots  employed  by  Great 
Northern  Air  Guides  (GNAC)  to 
remove  and  replace  passenger  seats  in 
its  aircraft  used  in  operations 
conducted  by  GNAC  under  part  135. 
GRANT.  June  30. 1995.  Exemption 
No.  6119 

Docket  No.:  28144 

Petitioner:  Perris  Valley  Skydiving 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Etescription  of  Relief  Sought/ 
Disposition:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
Perris  Valley  Skydiving  sponsored 
parachute  jmnping  events  without 
complying  with  the  parachute 
equipment  and  packing  requirements 
of  the  FAR.  GRANT,  July  10, 1995, 
Exemption  No.  6123 

Docket  No.:  28147 

Petitioner:  Alaska  Central  Express,  Inc.  , 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  pilots  employed  by  Alaska 
Central  Express,  Inc.,  to  remove  and 
reinstall  passenger  seats  in  its  aircraft 
that  are  type  certificated  for  nine  or 
fewer  passenger  seats  and  used  in 
operations  conducted  under  part  135. 
GRANT,  July  13,  1995,  Exemption  No. 
6134. 

[PR  Doc.  95-20874  Filed  8-22-95;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTlONflJotice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 


DATES:  The  meeting  will  be  held  on 
September  18, 1995,  at  1:00  p.m.  and 
should  adjourn  by  3:00  p.m.  Arrange  for 
oral  presentations  by  September  8, 1995. 

ADDRESS:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue 
NW.,  Boardroom,  Washington,  DC,  at 
1:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber,  Meeting 
Coordinator,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  telephone 
(202)  267-3498;  fax  number  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-   ' 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  consider  air  carrier/general 
aviation  maintenance  issues.  The 
meeting  will  be  held  on  September  18, 
1995,  at  the  Air  Transport  Association 
of  America,  1301  Pennsylvania  Avenue 
NW.,  Boardroom.  Washington,  DC,  at 
1:00  p.m.  The  agenda  will  include: 

•  Discussion  of  possible  revisions  to 
the  Major/Minor  task. 

•  Consideration  of  concept  approval 
of  the  new  Maintenance  Training  task. 

•  Exploration  of  harmonization  of 
parts  65,  66,  and  147. 

•  1996  Meeting  Plan. 
Attendance  is  open  to  the  interested 

public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  September  8, 
1995,  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  at  any  time  by 
proving  35  copies  to  the  Assistant  Chair 
or  by  presenting  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  The  Assistant 
Chair  may  limit  the  time  allowed  for 
oral  statements  to  fit  the  time  available. 
The  Assistant  Chair  may  also  allow 
questions  from  the  public,  again  subject 
to  time  available. 

Issued  in  Washington.  DC,  on  August  17, 
1995.    , 

Frederick  J.  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory  Committee. 
[PR  Doc.  95-20875  Filed  8-22-95;  8:45  am] 
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Civil  Tillrotor  Development  Advisory 
Committee;  Infrastructure 
Sut>commlttee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Conunittee  Act.  Public 
Uw  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Qvil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Infrastructure  Subcommittee  that  will  be 
held  on  August  29, 1995  in  the 
Department  of  Aviation  Offices 
conference  room.  O'Hare  Airport. 
Airport  Terminal  2,  Chicago  IlUnois. 
The  meeting  will  begin  at  10:00  a.m. 
and  conclude  by  4:00  p.m. 

The  agenda  for  the  Infrastructuj« 
Subconunittee  meeting  will  include  the 
following: 

(1)  Review  and  discussion  of  the 
Subcommittee  draft  report. 

(2)  Review  the  Infrastructure 
Subcommittee  work  plans/schediile. 
Space  is  very  limited.  Persons  who 

plan  to  attend  the  meeting  should  notify 
Ms.  Karen  Braxtou  on  202-267-9451  by 
August  25.  Attendance  is  open  to  the 
interested  pubUc.  but  limited  to  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  not  later  than  August 
25. 

Issued  in  Waahington,  DC,  August  18, 
1995. 

Robert  D.  Smitii, 

Designated  Federal  Official  Civil  Tiltrotor 

Development  Advisory  Committee. 

IFR  Doc  95-20872  Filed  8-22-95;  8:45  am) 

HUMQ  COM  4Me-1»-Kr 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Cumberland,  Hoke,  and  Rot)eson 
Counties,  North  Carolina 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Cumberland,  Robeson,  and  Hoke 
Counties,  North  CaroUna. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Shelton,  Federal  Highway 
Administration.  310  New  Bern  Avenue, 


Raleigh,  North  CaroHna  27601, 
Telephone:  (919)  856-4350 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposed 
new  highway  facility  known  as  the 
Fayetteville  Outer  Loop  (western  and 
southern  portions)  in  Ciunberland, 
Hoke,  and  Robeson  Counties  of  North 
Carolina.  The  proposed  project  would 
extend  irom  the  western  termination 
point  of  the  northern  segment  of  the 
Fayetteville  Outer  Loop  (X-2)  near 
Ramsey  Street  (U.S.  401),  would  pass 
through  the  Fort  Bragg  Military 
Reservation,  western  and  southern 
Cumberland  Coimty,  eastern  Hoke 
Coimty,  and  northern  Robeson  County, 
and  would  end  along  1-95  south  of 
Fayetteville,  a  distance  of  approximately 
26  miles  (42  kilometera).  The  proposed 
project  is  needed  to  improve  access  and 
reduce  congestion  on  the  Fayetteville 
urban  roadway  system  and  other 
roadway  facilities  in  the  area. 

Alternatives  under  consideration 
include  the  (1)  the  "no-build";  (2) 
improve  existing  facilities;  (3) 
transportation  systems  management;  (4) 
mass  transit;  and  (5)  constructing  a  four- 
lane  freeway  on  new  location. 

A  public  hearing  will  be  held  in  the 
vicinity  of  the  project  following  the 
release  of  the  draft  EIS.  Public  notice 
will  be  given  of  the  time  and  place  of 
Ihe  public  hearing.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  at  the  time  of  the  hearing. 
No  formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  August  15, 1995. 

Roy  Shelton. 

Operations  Engineer,  FHWA,  Raleigh.  North 
Carolina. 

[FR  Doc.  95-20832  Filed  8-22-95;  8:45  am] 

BILUNO  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  95-63] 

Revocation  of  Customs  Broker 
Licenses 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocations. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  5, 1995,  the  Secretary  of  the 
Treasiuy,  pursuant  to  Section  641,  Tariff 
Act  of  1930.  as  amended,  (19  U.S.C. 
1641),  and  Part  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
following  Customs  broker  licenses  due 
to  the  failure  of  the  broker  to  file  the 
status  report  as  required  by  19  CFR 
111.30(d).  The  list  of  affected  brokers  is 
as  follows: 

Baltimore 

Norbert  Anderson — 07683 
Joseph  Cataggio— 04228       ^ 
Sharon  Miles— 09535 

Charleston 

James  Fernandez — 06070 
Jack  O.  Garren— 05867 
Janet  Pate— 11912 

Charlotte 

Robert  Auslander — 10167 
Andrew  Davies — 12753 
Frederick  Spike — 06969 
James  P.  Wilson — 02103 

Chicago 

Kevin  Calkin— 12210 
Margaret  Cassidy — 09077 
George  Divenere — 12660 
Paul  Grenchik-^6459 
Mark  Hogan— 10311 
Claudia  Johnson — 11585 
William  Panzarella— 12169 
Edward  Pluemer — 07652 

Cleveland 

William  Ajenian — 04244 
Frank  Maskiel— 09051 
Heidi  RolUns— 12239 
William  E.  Smith— 11298 

Dallas 

Sandra  Dethrage — 11622 
Jacque  M.  Goar — 06686 
Corbin  E.  Jeffries,  Jr.— 06593 
Charles  L.  Narmore — 07691 

Detroit 

Mathew  Adair— 11820 
Darlene  Habarth— 1 1624 
Michael  Irvin — 09963 
William  McAffe— 03371 
Michael  Mclean — 04791 
Scott  Stapleton— 12800 
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John  Tebbe— 05008 
Dawn  Wilson— 12103 

Duluth 

Milton  Eng— 06505 

Houston 

George  Anki— O3708 
James  Casler— 07279 
Suzaime  Schielack— 06149 

Norfolk 

Karen  L.  Blanchard— 10872 
Martin  E.  Day— 03774 
Ronald  A.  Desconteaux — 02948 
James  M.  Dyer— 10314 
James  G.  Edmonson — 12531 
Helen  Seldon— 06202 
Kenneth  G.  Swanson — 09450 

Philadelphia 

Jona  M.  Bamhill— 04241 
Douglas  Scott  Beck— 10959 
William  E.  Booth— 13110 
Matthew  Garland— 06444 
James  J.  Plunkett— 07573 

Savannah 

Jonia  Michelle  Bradley— 12747 
Glen  Grant— 12627 
Norman  Krueger- 10393 
Manuel  McGinn— 06281 
Robert  Powers — 13319 

Washington  D.C. 
Jeffery  Doyon— 12480 

Dated:  August  16, 1995. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  95-20853  Filed  8-22-95;  8:45  am] 
BHJJNQ  COOE  4«2CM»-P 


[T.D.  §5-64] 

Retraction  of  Revocation  Notice 

AGENCY:  U.S.  Customs  Service, 
IDepartment  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  Following  Customs 
broker  license  number  was  erroneously 
included  in  a  list  of  revoked  Customs 
brokers  licenses  in  the  June  28, 1995, 
Customs  Bulletin. 
Darrell  J.  Sekin  Co.,  Inc.— 05249 

License  05249.  issued  in  the  Houston- 
Galveston  District,  remains  a  valid 
icense. 


Dated:  August  16, 1995. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  95-20854  Filed  8-22-95;  8:45  am) 
MLLMG  cooe  4a2IMa-P 

[T.D.  95-65] 

Cancellation  of  Customs  Broker 
Licenses 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Cancellation  of  license. 

SUMMARY:  Notice  is  hereby  given  that. 

piu^uant  to  19  CFR  111.51(a).  the 

following  Customs  broker  license  is 

cancelled  due  to  the  death  of  the  broker. 

The  license  was  issued  in  the  New  York 

Region. 

John  J.  Klingman— 04255 

Dated:  August  16, 1995. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  95-20855  Filed  8-22-95;  8:45  am) 

BILUNO  COOE  4a20-02-P 


Fiscal  Service 

[DepL  Circ.  570, 1994— Rev.,  Supp.  No.  21] 

Surety  Companies  Acceptat>le  on 
Federal  Bonds;  Termination  of 
Authority:  Aetna  Casualty  Company  of 
Connecticut,  Aetna  Commercial 
Insurance  Company,  Argonaut 
Insurance  Company,  Automobile 
Insurance  Company  of  Hartford, 
Connecticut,  (The)  Home  Indemnity 
Company,  (The)  Home  Insurance 
Company,  (The)  International  Credit  of 
North  America  Reinsurance  Inc., 
Oceanic  Insurance  and  Surety 
Company 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasiuy  to  the  above  listed  companies, 
imder  the  United  States  Code,  Title  31, 
Sections  9304-9308.  to  qualify  as 
acceptable  sureties  on  Federal  bonds 
were  terminated  effective  Jime  30, 1995. 

The  Companies  were  lasted  listed  as 
acceptable  sureties  on  Federal  bonds 
beginning  at  59  FR  34138,  on  July  1. 
1994. 

With  respect  to  any  bonds  currently 
in  force  with,  the  above  listed 


companies,  bond-approving  officers 
may  let  such  bonds  run  to  expiration 
and  need  not  secure  new  bonds. 
However,  no  new  bonds  should  be 
accepted  from  these  Companies.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway.  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202/FTS)  874-6850. 

Dated:  August  15, 1995. 
Charles  F.  Sdiwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
IFR  Doc.  95-20920  Filed  8-22-95;  8:45  am] 
BaiWO  COOE  4«10-t6-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Availability  of 
Biennial  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  biennial 
Report  of  the  E)epartment  of  Veterans 
Affaire'  Advisory  Committee  on  Women 
Veterans  for  1994  has  been  issued.  The 
Report  summarizes  activities  of  the 
Committee  on  matters  relative  to  women 
veterans,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Docimients  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress.  Washington,  DC  20540 

and 

Department  of  Veterans  Affaire,  Center 
for  Women  Veterans,  Central  Office, 
Suite  700, 810  Vermont  Avenue,  NW., 
Washington.  DC  20420. 

Dated:  August  15, 1995. 

By  Direction  of  the  Secretary. 
Hcyward  Baaaiata-, 
Committee  Management  Officer. 
[FR  Doc.  95-20816  Filed  8-22-95;  8:45  am) 
HLUNa  CODE  •32»-*1-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  982 

pocket  No.  R-95-1628;  FR-2294-f-02] 
RIN  2577-AB14 

Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule 

Correction 

In  rule  document  95-15906  beginning 
on  page  34660  in  the  issue  of  Monday, 
July  3, 1995,  make  the  following 
correction: 

§982.163    [Corrected] 

On  page  34702,  in  the  first  colimin,  in 
the  section  heading,  "§  982  Fraud 
recoveries."  should  read  "§982.163 
Fraud  recoveries." 

BILLING  CODE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-026-05-143(M)1;  AZA-7489] 

Arizona:  Termination  of  Classification 
and  Opening  of  Lands  to  Entry  in 
Maricopa  County,  Arizona 

Correction 

In  notice  document  95-18426 
appearing  on  page  38569  in  the  issue  of 
Thursday,  July  27, 1995,  make  the 
following  correction: 

On  the  same  page,  in  the  second 
column,  imder  the  heading  "Gila  and 
Salt  River  Meridian,  Arizona",  in  the 

land  description,  the  coordinate 
"SV2,SEV4SEV4NWV4"  should  read 
"Si/iSEV4SEV4NWV4". 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  310 
Telemarketing  Sales  Rule 

agency:  Federal  Trade  Commission. 
ACTION:  Statement  of  basis  and  purpose 
and  final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission"  or  "FTC") 
issues  its  Statement  of  Basis  and 
Purpose  and  Final  Rule  pursuant  to  the 
telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act  ("Telemarketing 
Act"  or  the  "Act").  Section  3  of  the  Act 
directs  the  FTC  to  prescribe  regulations, 
within  365  days  of  enactment  of  the  Act, 
prohibiting  deceptive  and  abusive 
telemarketing  acts  or  practices. 
EFFECTIVE  DATE:  The  Rule  v«ll  become 
effective  December  31, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
Rule  and  the  Statement  of  Basis  and 
Purpose  should  be  sent  to  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Division  of  Marketing  Practices:  Judith 
M.  Nixon  (202)  326-3173,  David  M. 
Torok  (202)  326-3140,  or  Cvole  I. 
Danielson  (202)  326-3115,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

SUPPt.EMENTARY  INFORMATION:  The  Rule, 
in  connection  with  any  telemarketing 
transaction:  (1)  Requires  clear  and 
conspicuous  disclosures  of  specified 
material  information,  orally  or  in 
writing,  before  a  customer  pays  for 
goods  or  services  offered;  (2)  prohibits 
misrepresenting,  directly  or  by 
implication,  specified  materid 
information  relating  to  the  goods  at 
services  that  are  the  subject  of  a  sales 
offer,  as  well  as  any  other  material 
aspects  of  a  telemarketing  transaction; 
(3)  requires  express  verifiable 
authorization  before  submitting  for 
payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  person's 
account;  (4)  prohibits  false  or 
misleading  statements  to  induce 
payment  for  goods  or  services;  (5) 
prohibits  any  person  from  assisting  and 
facilitating  certain  deceptive  or  abusive 
telemarketing  acts  or  practices;  (6) 
prohibits  credit  card  laundering;  (7) 
prohibits  specified  abusive  acts  or 
practices;  (8)  imposes  calling  time 
restrictions;  (9)  requires  specified 
information  to  be  disclosed,  truthfully, 
promptly,  and  in  a  clear  and 
conspicuous  manner,  in  an  outbound 
telephone  call;  (10)  requires  that 


specified  records  be  kept;  and  (11) 
specifies  certain  acts  or  practices  that 
are  exempt  fixim  the  Rule. 

Statement  of  Basis  and  Purpose 

/.  Introduction 

On  August  16, 1994,  the  President 
signed  into  law  the  Telemarketing  Act,' 
which  directs  the  Commission  to 
prescribe  regulations,  within  365  days 
of  enactment  of  the  Act,  prohibiting 
deceptive  and  abusive  telemarketing 
acts  or  practices.  The  first  step  in 
meeting  the  Congressional  directive  was 
to  publish  a  Notice  of  Proposed 
Rulemaking  ("NPR")  in  the  Federal 
Register.^  TTie  provisions  of  the  initially 
proposed  Rule  publi^ed  in  the  NPR 
were  based  on  die  legislative  history  of 
the  Telemarketing  Act,*  on  the 
Commission's  enforcement  experience, 
and  on  information  informally  obtained 
bom  law  enforcement  and  the 
telemarketing  industry.  The  NPR  gave 
interested  persons  45  days  to  comment 
on  the  proposal.  The  comment  period 
on  the  NPR  closed  on  March  31, 1995. 
In  response  to  the  NPR,  the  Commission 
received  over  350  comments  from 
industry,  law  enforcement,  cons\uner 
representatives,  individual  consumers, 
and  businesses.* 

From  April  18  through  20, 1995, 
Commission  staff  conducted  a  public 
workshop  conference  in  Chicago, 
Illinois,  to  discuss  the  issues  raised  in 
the  NPR  and  the  comments  received  in 
response  to  the  NPR.  Twenty 
associations  or  individiial  businesses 
were  selected  to  engage  in  a  roimdtable 
discussion  at  the  conference.'  These 
participants  were  selected  based  upon 
(1)  their  interest  in  the  rulemakmg 
based  on  the  likely  effect  the  Rule 
ultimately  will  have  on  them  or  their 
members,  and  (2)  their  ability  to 
represent  others  vnth  similar  interests. 
Participants  discussed  key  aspects  of  the 
initially  proposed  Rule,  addressed  each 
other's  comments  and  questions,  and 
responded  to  questions  from 
Commission  staff.  The  conference  was 
open  to  the  public,  and  more  than  150 
observers  attended.  Time  was  reserved 
for  oral  comments  from  members  of  the 


'  15  U.S.C  6101-08. 

'60  FR  8313-8333  (February  14. 1995). 

'RR.  Rep.  No.  20, 103rd  Cong.,  Ist  Sess.;  S.  Rep. 
No.  80. 103rd  Cong.,  1st  Sess.  (hereinafter  referred 
to  as  "House  Report"  and  "Senate  Report." 
respectively}. 

*A  list  of  the  commenters  to  both  the  NPR  and 
the  Revised  Notice  of  Proposed  Rulemaking 
("RNPRM"),  including  the  acronyms  used  to 
identify  each  commenter  in  this  Statement,  is 
attached  as  an  Appendix. 

'The  selected  participants  were:  AARP,  ATA, 
ATFA,  APAC,  ANA.  DMA.  DSA  -  Nev..  DSA.  EMA. 
ISA,  ICTA,  MPA,  Monex.  NAAG,  NACAA.  NAPA, 
NCL,  NRF,  PMAA,  and  USPS. 


public  each  day,  and  37  persons  spoke 
during  the  course  of  the  three-day 
conference.  The  entire  proceeding  was 
transcribed,  and  the  transcript  was 
placed  on  the  public  record.^ 

On  May  3, 1995,  in  an  open  meeting. 
Commission  staff  briefed  all  the 
Commissioners  about  the  rulemaking 
process,  the  issues  raised  in  the  written 
comments  and  the  public  workshop 
conference,  and  outlined  possible 
approaches  to  address  the  issues 
commenters  raised.  The  briefing  was 
transcribed,  and  the  transcript  was 
placed  on  the  public  record. 

On  June  8, 1995,  the  Commission 
published  in  the  Federal  Register  a 
Revised  Notice  of  Proposed  Rulemaking 
("RNPRM") '  for  additional  pubUc 
comment.  The  revised  proposed  Rule 
published  in  the  RNPRM  reflected 
continued  consideration  of  the  Act's 
legislative  history,  the  written 
comments  received  in  response  to  the 
NPR,  and  information  learned  at  the 
workshop  conference.  The  public 
comment  period  on  the  RNPRM  closed 
on  June  30,  1995.  The  Commission 
received  over  350  comments  to  the 
RNPRM^fiom  interested  parties, 
including  industry,  law  enforcement, 
consumer  representatives,  individual 
consumers,  and  businesses. 

Individual  consumers  who 
commented  favored  restricting 
telemarketing;  some  even  urged  the 
Commission  to  prohibit  telemarketing 
completely.  Industry  and  business 
comments  were  generally  positive  about 
the  revised  proposed  Rule.  Law 
enforcement  and  consimier  groups, 
however,  expressed  concern  that  many 
of  the  provisions  in  the  initially 
proposed  Rule,  which,  they  asserted, 
provided  consiuners  with  much  needed 
protection,  had  been  eliminated  from 
the  revised  proposed  Rule. 

The  entire  public  record  to  date, 
including  the  comments,  the  public 
workshop  conference  transcript,  and  the 
Commission  open  meeting  transcript  is 
available  on  CD-ROM.  In  addition,  the 
public  record  up  to,  but  not  including 
the  RNPRM  and  the  comments  received 
in  response  to  the  RNPRM,  was  placed 
on  the  Intemet.8 


'References  to  the  conference  transcript  are  cited 
as  "Tr."  followed  by  the  appropriate  page 
designation.  References  to  comments  are  cited  as 
"[acronym  of  commenter]  at  [page  number)." 
Unless  otherwise  indicated,  all  comment  references 
in  this  Statement  are  to  the  comments  received  in 
response  to  the  RNPRM. 

'60  FR  30406-30428  (June  8.  1995). 

•The  FTC  gopher  server  address  is 
CONSUMER.FTC.GOV  2416.  For  World  Wide  Web 
access,  the  URL  is  GOPHER;// 
CONSUMER.  FTC.GOV:2416. 
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77.  Discussion  of  the  Rule 

A.  Section  310.1:  Scope  of  the 
Regulations 

Section  310.1  of  the  Final  Rule  states 
that  this  part  implements  the 
Telemarketing  Act. 

The  Commission  received  a  number 
of  comments  on  the  initially  proposed 
Rule  asking  that  the  Commission 
expressly  exempt  those  entities  that  are 
not  subject  to  the  Federal  Trade 
Commission  Act  ("FTC  Act"),  15  U.S.C. 
41  et  seq.'  In  response  to  those 
comments,  the  revised  proposed  Rule 
added  language  to  this  Section  that  was 
intended  to  clarify  that  the  Rule  does 
not  apply  to  any  activity  outside  the 
jurisdiction  of  the  FTC  Act.  In  that 
regard,  the  Commission  quoted  the 
Telemarketing  Act  as  follows: 

(Njo  activity  which  is  outside  the 
jurisdiction  of  (the  FTC)  Act  shall  be  aSiected 
by  this  Act. '0 

After  reviewing  the  record  in  this 
rulemaking,  the  Commission  has 
decided  to  delete  the  additional 
language  bam  the  Final  Rule.  The 
Telemarketing  Act  makes  clear  that  the 
Rule  does  not  apply  to  any  activity 
excluded  bom  the  Commission's 
jurisdiction;  thus,  restating  this  in  the 
Rule  is  imnecessary.  By  deleting  this 
language,  the  Commission  does  not 
■  intend  to  expand  or  contract  its 
jurisdiction  or  the  scope  of  the  Ride's 
coverage.  The  Commission's 
jurisdictional  limitations  are  set  forth  in 
section  5(a)(2)  of  the  FTC  Act; ' ' 
accordingly,  the  Rule  does  not  apply  to: 

banks,  savings  and  loan  institutions 
described  in  section  18(f)(3),  '^  Federal  credit 
unions  described  in  section  18(f)(4), " 
common  carriers  subject  to  the  Acts  to 
regulate  commerce,  air  carriers  and  foreign 
air  carriers  subject  to  the  Federal  Aviation 
Act  of  1958,  and  persons,  partnerships,  or 
corporations  insofar  as  they  are  subject  to  the 
Packers  and  Stockyards  Act,  1921,  as 
amended,  except  as  provided  in  section 
406(b)  of  said  Act.'* 

In  addition,  the  Rule  does  not  apply 
to  any  entity  that  is  not  "organized  to 
carry  on  business  for  its  own  profit  or 
that  of  its  members."  '^  Finally,  the  Rule 


<See,  e.g.,  initial  comments:  GHAA  at  3;  ATftT 
at  6-13;  AmEx  at  3;  ABA  at  1;  BOB  at  1;  ASAE  at 
2;  sac  at  7. 

x>15  U.S.C  6105(a). 

I"  15  U.S.C  45(a)(2). 

'»  Section  18(f)(3)  of  the  FTC  Act,  15  U.S.C. 
S7(fK3),  describes  "savings  associations  as  defined 
to  section  3  of  the  Federal  Deposit  Insurance  Act," 
12U.S.C.  ISlletseq. 

Insertion  18(f)(4)  of  the  FTC  Act,  15  U.S.C 
S7(f)(4),  describes  "Federal  credit  unions  under 
lections  120  and  206  of  the  Federal  Credit  Union 
Act  (12  U.S.C  1766  and  1786)." 

'«15U.S.C  45(a)(2). 

■)SeelSU.S.C.44. 


does  not  apply  to  the  business  of 
insurance  to  the  extent  that  such 
business  is  regulated  by  State  law.'' 

Odier  commenters '''  requested  that 
the  Final  Rule  expressly  exclude  from 
coverage  those  investment  entities 
which  were  expressly  excluded  imder 
the  Telemarketing  Act.'^  Again,  the 
Telemarketing  Act  clearly  excludes  such 
entities  and  the  Rule  need  not  reiterate 
the  statutory  exclusion. 

The  Commission  also  received 
comments  expressing  differing  views  on 
whether  parties  acting  on  behalf  of 
organizations  exempt  imder  section  5  of 
the  FTC  Act  shoidd  be  expressly  exempt 
from  the  Rule.  Some  commenters  urged 
the  Commission  to  exclude  agents  of 
exempt  organizations  from  Rule 
coverage. "  The  Commission  does  not 
see  a  need  to  provide  broadly  for  the 
exemption  of  agents  in  the  Ride.  The 
FTC  Act  itself  establishes  exemptions 
from  its  coverage,  and  the 
Telemarketing  Act  provides  that 
authority  under  the  Rule  may  be  no 
broader  than  under  the  FTC  Act.  Thus, 
for  example,  banks  and  airlines  would 
not  be  sublet  to  the  Final  Rule,  because 
they  are  exempt  under  section  5  of  the 
FTC  Act.  20  Similarly,  section  4  of  the 
FTC  Act  exempts  corporations  that  are 
not  acting  for  their  profit  or  that  of  their 
members.^'  However,  a  nonbank 
company  that  contracts  with  a  bank  to 
provide  services  on  behalf  of  the  bank, 
and  a  non-airline  company  that 
contracts  with  an  airline  to  provide 
services  on  behalf  of  the  airline,  are  not 
exempt  from  the  FTC  Act.22  Similarly,  a 
company  that  is  acting  for  profit  would 
be  subject  to  the  FTC  Act  even  when 


■'See  Section  2  of  the  McCarran-Ferguson  Act,  15 
U.S.C  1012(b). 

"  See,  e.g.,  CIWA  at  3-4. 

••As  noted  in  the  RNPRM,  Sections  3  (d)  and  (e) 
of  the  Telemarketing  Act,  IS  U.S.C.  6102  (d)  and 
(e),  exclude  from  Rule  coverage  any  of  the  following 
persons:  a  broker,  dealer,  transfer  agent,  municipal 
securities  dealer,  municipal  securities  broker, 
government  securities  broker,  goveriunent  securities 
dealer  (as  those  terms  are  defined  in  Section  3(a) 
of  the  Securities  and  Exchange  Act  of  1934. 15 
U.S.C.  78c(a)),  an  investment  adviser  (as  that  term 
is  defined  in  Section  202(a)(ll)  of  the  Investment 
Advisers  Act  of  1940, 15  U.S.C.  80b-2(a)(ll)).  an 
investment  company  [as  that  term  is  dehned  in 
section  3(a)  of  the  Investment  Company  Act  of 
1940, 15  U.S.C  80a-3(a)J,  any  individual  associated 
with  those  persons,  or  any  persons  described  in 
section  6(f)(1)  of  the  Commodity  Exchange  Act,  7 
U.S.C.  8,  9,  IS,  13b.  ea. 

■*  See,  e.g..  Chase  at  1;  ATftT  at  5-6;  BOA  at  1; 
IBAA  at  1;  Consortium  at  2:  ATFA  at  3.  See,  e.g., 
initial  comments:  ABA  at  1;  Advanta  at  1;  Chase  at 
2;  Citicorp  at  3;  NFN  at  2. 

» 15  U.S.C  45(a)(2);  FTC  v.  Miller,  549  F.2d  452 
(7th  Cir.  1977). 

'1 15  U.S.C  44;  Community  Blood  Bank  v.  FTC, 
405  F.2d  1011  (8th  Cir.  1969). 

^  See,  e.g.,  Official  Airlines  Guides,  Inc.  v.  FTC, 
630  F.2d  920  (2d  Cir.  1980);  FTC  v.  Miller,  549  F.2d 
452  (7th  Cir.  1977). 


providing  services  to  a  nonprofit 
corporation.  The  Commission  is  not 
aware  of  any  reason  why  the  Final  Rule 
should  create  a  special  exemption  for 
such  companies  where  the  FTC  Act 
does  not  do  so.  Accordingly,  the  Final 
Rule  does  not  include  special  provisions 
regarding  exemptions  of  parties  acting 
on  behalf  of  exempt  organizations; 
where  such  a  company  would  be  subject 
to  the  FTC  Act,  it  would  be  subject  to 
the  Final  Rule  as  well. 

B.  Section  310.2:  Definitions 

The  revised  proposed  Rule  defined 
the  following  terms:  "acquirer," 
"attorney  general,"  "cardholder," 
"Commission,"  "credit,"  "credit  card," 
"credit  card  sales  draft,"  "credit  card 
system,"  "customer,"  "investment 
opportunity,"  "material,"  "merchant," 
"merchant  agreement,"  "outbound 
telephone  call,"  "person,"  "prize," 
"prize  promotion,"  "seller,"  "state," 
"telemarketer,"  and  "telemarketing." 
Only  the  terms  "investment 
opportunity,"  "material,"  "seller,"  and 
"telemarketing"  elicited  much 
comment.  Additionally,  some 
commenters  called  for  a  definition  of 
the  term  "clear  and  conspicuous,"  as 
that  term  isused  in  Sections  310.3(a)(1) 
and  310.4(d)  of  the  revised  proposed 
Rule. 

In  the  Final  Rule,  the  Commission  has 
modified  the  definitions  of  "investment 
opportunity"  and  "seller."  All  other 
definitions  have  been  adopted  in  the 
Final  Rule  without  change  from  the 
revised  proposed  Rule.  'The  Commission 
also  has  determined  that  the  term 
"telemarketing"  needs  no  further 
modification. 

The  Commission  considered,  but 
rejects,  comments  calling  for  a  further 
definition  of  the  phrase  "clear  and 
conspicuous."  23  The  Commission 
believes  it  is  unnecessary  to  define  the 
term  "clear  and  conspicuous"  in  the 
Rule  because  the  concept  is  well- 
developed  in  Commission  case  law  and 
policy  statements."  Moreover,  the 
Commission  believes  that  mandating 
rigid  "clear  and  conspicuous"  criteria 
would  be  inconsistent  with  the  goal  of 
pi  lowing  businesses  maximum 
flexibility  as  long  as  customers  receive 


"AASPat  12;  CFA  at  5-6;  NCL  at  12-13;  USPS 
at  8. 

"See,  e.g.,  Thompson  Medical  Co..  104  F.T.C 
648,  797-98  (1984);  The  Kroger  Co.,  98  FTC  639. 
760  (I981);-Statement  of  Enforcement  Policy,  "Clear 
and  Conspicuous  Disclosures  in  Television 
Advertising,"  Trade  Regulation  Reporter  (CCH)  ^ 
7569.09  (Oct  21, 1970);  Statement  of  Enforcement 
Policy,  "Requirements  Concerning  Clear  and 
Conspicuous  Disclosures  in  Foreign  Language 
Advertising  and  Sales  Materials."  16  CFR  14.9. 
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the  material  infonnation  they  need  to 
make  purchasing  decisions. 

1.  Section  310.2(u):  Definition  of 
"Telemarketing" 

The  definition  of  "telemaiketing"  sets 
the  parameters  of  the  Final  Rule.  The 
definition  in  the  Final  Rule  reflects  the 
statutory  definition  set  forth  by 
Congress  in  section  7(4)  of  the 
Telemarketing  Act.^s 

Some  commenters  requested  that  the 
Commission  exempt  calls  made  by 
consumers  in  response  to  written 
advertisements  and  promotional 
materials  sent  by  financial  institutions 
or  their  agents  that  comply  with  the 
disclosure  requirements  in  the  Truth  in 
Lending  Act  ("TILA").  15  U.S.C.  1601  et 
seq.,  and  its  implementing  Regulation  Z 
("Reg.  Z"),  12  CFR  part  226."  The 
Commission  has  determined  that  such  a 
broad  exemption  is  inappropriate.  The 
TILA  and  Reg.  Z  disclosures  for  credit 
and  charge  card  solicitations.  15  U.S.C. 
1631-1632;  12  CFR  226.5-226.5a,  relate 
to  specific  costs  and  terms  of  credit,  but 
do  not  contain  many  of  the  other 
protections  that  would  be  available  to 
consiuners  under  §§  310.3  and  310.4  of 
this  Rule.  The  Commission 
acknowledges,  however,  that  certain 
credit  disclosures  reqiiired  under 
sections  1631-1632  of  the  TILA  and 
§§  226.5-226.5a  of  Reg.  Z  are  sufficient 
for  compliance  with  some  of  the  Final 
Rule's  affirmative  disclosures  set  forth 
in  §  310.3(a)(1).  Therefore,  the  Final 
Rule  makes  clear  that  compliance  with 
the  TILA  and  Reg.  Z  will  suffice  for 
purposes  of  compliance  with 
§310.3(a)(l)(i)oftheRule. 

The  Commission  intends  that  the 
phrase  "goods  or  services"  contained  in 
the  definition  of  "telemarketing"  cover 
any  tangible  and  intangible  goods  or 
services  including,  but  not  touted  to, 
leases,  ficenses,  or  memberships.  Prizes 
and  awards  are  also  included  as  "goods 
or  services"  under  the  definition  of 
"telemariieting."  This  is  ctmsistMit  with 
the  legislative  history  of  the 
Telemarketing  Act  2'  and  reflects  the 
Commission's  enforcement  experience 
in  this  area. 

The  Telenoiarketing  Act  and  the  Final 
Rule  exempt  from  the  definition  of 
telemarketing  all  solicitations  of  sales 
through  the  mailing  of  a  catalog,^  when 
the  person  making  the  solicitation  does 


"15  U.S.C  6106(4). 

>*See.  0.g.,ChaM8t2. 

"  See  House  Report  at  1 1 ;  Senate  Report  at  B. 

"The  Telemarketing  Act  and  the  Final  Rule 
require  catalogs  to  include  multiple  pages  of  written 
descriptions  or  illustrations  of  the  goods  or  services 
being  offered  for  sale,  to  include  a  business  address 
of  the  seller,  and  to  be  issued  not  less  frequently 
than  once  a  year. 


not  call  customers  but  only  receives 
caUs  from  customers  in  response  to  the 
catalog  and  only  takes  orders  during 
those  calls,  without  further  solicitation. 
The  Commission  has  determined  that 
the  term  "without  further  solicitation" 
requires  interpretation.  Applied 
literally,  the  term  could  bar  conduct  that 
would  not  be  deceptive  or  abusive, 
including  asking  catalog  customers  who 
have  placed  orders  whether  they  wish  to 
buy  another  item.  There  is  no  reason  to 
suppose  that  Congress  intended  such  a 
result.  The  Final  Rule  permits  that, 
when  catalog  sellers  receive  calls  from 
customers,  the  person  taking  the  order 
may  provide  further  information  to  the 
customer  about,  or  may  try  to  sell,  any 
other  item  included  in  the  same  catalog 
which  prompted  the  customer's  call,  or 
in  a  substantially  similar  catalog, 
without  losing  the  exemption  from  the 
definition  of  "telemarketing."  The 
Commission's  experience  in  the  area  of 
catalog  sales  suggests  that  this 
clarification  will  biuden  neither 
legitimate  catalog  sellers  nor  expose 
their  customers  to  a  significant  risk  of 
the  type  of  deception  or  abuse  that  the 
Final  Rule  is  intended  to  address. 

2.  Section  310.2(j):  Definition  of 
"Investment  Opportvmity" 

Section  310.2(j)  of  the  Final  Rule 
defines  "investment  opporttmity"  as 
anything,  "tangible  or  intangible,  that  is 
ofiiered,  offered  for  sale,  sold,  or  traded 
based  wholly  or  in  part  on 
representations,  either  expressed  or 
implied,  alxiut  past,  present,  or  future 
income,  profit,  or  appreciation."  The 
RNPRM  clarified  that  the  definition  of 
the  term  "investment  opportunity"  did 
not  include  sales  of  franchises  subject  to 
the  Commission's  Franchise  Rule,  16 
CFR  part  436.  To  clarify  further  that  the 
Rule  does  not  cover  such  franchise 
sales,  the  Commission  has  deleted  that 
language  from  the  Final  Rule's 
definition  of  "investment  opportunity" 
and  has  created  an  express  exemption 
for  such  transactions  in  §  310.6(b). 

3.  Sections  310.2(r)  and  (t):  Definitions 
of  "Seller"  and  "Telemarketer" 

In  response  to  a  suggestion  from  a 
commenter,29  the  Commission  has 
modified  the  definition  of  "seller"  to 
clarify  that  the  term  includes  not  only 
persons  who,  in  connection  with  a 
telemarketing  transaction,  provide  or 
offer  to  provide  goods  and  services  to 
the  customer  in  exchange  for 
consideration,  but  also  persons  who,  in 
connection  with  a  telemarketing 
transaction,  arrange  for  others  to 
provide  goods  or  services  to  the 


customer.  The  Commission  made  this 
change  in  order  to  clarify  that  the  Rule's 
coverage  cannot  be  avoided  by 
structuring  a  sale  so  that  someone  other 
than  the  seller  actually  provides  the 
goods  or  services  directly  to  the 
customer. 

Another  commenter  requested 
clarification  of  the  definition  of  "seller" 
with  respect  to  its  application  to 
diversified  companies  or  divisions 
within  one  parent  organization.^  The 
Commission  intends  that  distinct 
corporate  divisions  may  be  considered 
separate  "sellers."  The  determination  as 
to  whether  distinct  divisions  of  a  single 
corporate  organization  vdll  be  treated  as 
separate  sellers  will  depend  on  such 
factors  as:  (1)  whether  there  exists 
substantial  diversity  between  the 
operational  structure  of  the  corporate 
organization  and  the  division  that  is 
selling  the  goods  or  services  that  are  the 
subject  of  the  offer,  or  between  that 
division  and  the  other  divisions  of  the 
corporation;  or  (2)  whether  the  nature  or 
type  of  goods  or  services  offered  by  the 
division  are  substantially  different  from 
those  offered  by  other  divisions  of  the 
corporation  or  the  corporate 
organization  as  a  whole. 

Section  310.2(t)  of  the  Final  Riile 
defines  "t^emarketer"  as  "any  person 
who,  in  connection  with  telemarketing, 
initiates  or  receives  telephone  calls  to  or 
from  a  customer."  The  Commission 
intends  that  the  term  "telemarketer" 
apply  to  persons  making  a  telephone 
call  to,  or  receiving  a  telephone  call 
fit)m,  a  customer  in  connection  with  the 
purchase  of  goods  or  services.^'  It  does 
not  include  persons  making  or  receiving 
customer  service  calls  or  similar 
tangential  telephone  contacts,  unless  a 
sales  offer  is  made  or  accepted  during 
such  calls. 

One  commenter  asserted  that  sellers 
and  telemarketers  should  be  held  jointly 
Uable  under  the  Rule  for  the  actions  of 
the  other.32  NYSCPB  stated  that,  absent 
legislative  history  indicating  that  joint 
and  several  liability  is  contrary  to  the 
intent  of  Congress,  the  Commission 
should  apply  joint  and  several 
liability."  NYSCPB  pointed  out  that  in 
many  instances  a  telemarketer  engaging 
in  fi^ud  may  abscond  before  law 
enforcers  can  move  against  it.  NYSCPB 
expressed  concern  that,  in  such  cases, 
State  law  enforcers  might  not  be  able  to 
move  against  others  involved  in  the 


"NASAAatl. 


»Rollinsatl-2. 

'■  As  previously  stated  in  discussing  the 
definition  of  "telemarketing,"  the  Commission 
intends  that  a  "prize,"  as  that  term  is  defmed  in 
S  310.2(p),  is  a  good  or  service  for  purposes  of  this 
Rule. 

»NYSCPBat3-4. 

"Id. 
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deceptive  telemarketing  scheme  who 
remain  within  their  reach. 

The  Commission  declines  to  read 
joint  and  several  liability  for  sellers  and 
telemarketers  into  the  Telemarketing 
Act.  The  assisting  and  facilitating 
provisions  in  §  310.3(b)  of  the  Rule  more 
appropriately  provide  a  basis  for  an 
action  by  State  enforcers  in  the  situation 
described  by  NYSCPB. 

4.  Sections  310.2  (a),  (c),  (e),  (f),  (g),  (h), 
(1).  and  (m):  Credit-Related  Definitions 

The  revised  proposed  Rule  defined 
various  credit-related  terms  that  come 
into  play  primarily  in  §  310.3(c),  which 
addresses  credit  card  laimdering.  These 
terms  are:  "Acquirer,"  "cardholder," 
"credit."  "credit  card,"  "credit  card 
sales  draft,"  "credit  card  system," 
"merchant,"  and  "merchant 
agreement."  The  Commission  has 
adopted  these  definitions  without 
change  in  the  Final  Riile.  No  further 
discussion  is  necessary  in  this 
Statement  regarding  the  definitions  of 
"acquirer,"  "cardholder,"  "merchant," 
and  "merchant  agreement." 

Section  310.2(e)  defines  "credit"  to 
mean  "the  right  granted  by  a  creditor  to 
a  debtor  to  defer  payment  of  debt  or  to 
incur  debt  and  defer  its  payment."  This 
definition  delineates  the  scope  of 
§  310.3(c),  which  prohibits  credit  card 
laundering.  Several  commenters  urged 
the  Commission  to  extend  the  scope  of 
§  310.3(c)  to  include  other  payment 
devices  such  as  debit  cards  because  they 
believe  such  devices  can  be  laundered 
as  easily  as  credit  card  transactions.^ 
Based  on  the  language  of  the 
Telemarketing  Act  ^^  and  its  legislative 
history,'*  however,  the  Commission 
believes  that  Congress  meant  to  prohibit 
credit  card  laundering  predicated  upon 
the  definition  of  "credit"  used 
throughout  the  consumer  credit  statutes, 
and  did  not  contemplata  coverage  of  all 
electronic  payment  systems.  Therefore 
the  definition  of  "credit"  tracks  the 
statutory  definition  of  "credit"  imder 
the  TILA." 

Section  310.3(f)  of  the  Final  Rule 
defines  "credit  card"  as  "any  card, 
plate,  coupon  book,  or  other  credit 
device  existing  for  the  purpose  of 
obtaining  money,  property,  labor,  or 
services  on  credit."  Tliis  definition  is 
identical  to  the  statutory  definition  of 
"credit  card"  contained  in  the  TILA.'* 
Again,  the  Commission  has  defined 
"credit  card"  as  it  is  used  throughout 


**E.g.,  Citicorp  at  2;  VISA  at  2-4. 
*>  15  U.S.C.  6102(a)(2). 

**  See  generally  House  Report  at  2;  Senate  Report 
at  2, 10. 
♦'IS  U.S.C.  1603(e). 
•15U.S.C.  1603(k). 


the  consumer  credit  statutes  for 
consistency  and  to  clarify  that  §  310.3(c) 
does  not  include  other  payment  devices. 

Section  310.2(g)  defines  the  term 
"credit  card  sales  draft"  as  "any  record 
or  evidence  of  a  credit  card 
transaction."  This  definition  is  designed 
to  be  flexible  enough  to  anticipate  future 
technological  changes  in  how  credit 
card  transactions  are  processed  and 
handled  and,  therefore,  does  not  refer  to 
specific  forms  of  records.  This 
definition  is  intended  to  embody  the 
broadest  possible  range  of 
recordkeeping  formats  that  will  come 
within  the  scope  of  the  Rule, 

Section  310.2(h)  of  the  Final  Rule 
defines  "credit  card  system"  as  "any 
method  or  procedure  used  to  process 
credit  card  transactions  involving  credit 
cards  issued  or  licensed  by  the  operat(»- 
of  that  system."  This  definition  does  not 
include  any  in-house  "system"  that  a 
seller  or  telemarketer  may  put  in  place. 
Rather,  the  Commission  intends  that 
this  definition  include  only  a  credit  card 
system  to  process  credit  card 
transactions  involving  credit  cards 
issued  or  licensed  by  the  credit  card 
system  operator. 

5.  Section  310.2(k):  Definition  of 
"Material" 

The  Final  Rule  states  that  the  term 
"material"  means  "likely  to  affect  a 
person's  choice  of,  or  conduct  regarding, 
goods  or  services."  In  the  RNPRM,  the 
(Commission  responded  to  commenters' 
requests  for  clarification  of  the  term 
"material"  by  stating  that  it  intended 
that  term  to  comport  with  the 
Commission's  Deception  Statement  and 
established  Commission  precedent.'^ 
CliffdaJe  Assocs..  103  F.T.C.  110  (1984); 
Thompson  Medical  Co.,  104  F.T.C.  648 
(1984).  affd,  791  F.2d  189  P.C.  Cir. 
1986),  cert,  denied,  479  U.S.  1086 
(1987);  and  the  Commission's  Deception 
Statement  attached  as  an  appendix  to 
Cliffdale  Associates.  Nonetheless, 
several  commenters  on  the  revised 
proposed  Rule  requested  additional 
clarification.**  The  Commission  has 
considered  these  requests,  but  believes 
further  clarification  is  unnecessary 
given  the  comprehensive  guidance  in 
the  cited  case  law  and  policy  statement. 

6.  Sections  310.2  (p)  and  (q):  Definitions 
of  "Prize"  and  "Prize  Promotion" 

The  Final  Rxile,  at  §  310.2(p),  adopts 
the  revised  proposed  Rule's  definition 
of  "prize"  as  follows:  "Anything 
offered,  or  purportedly  offered,  and 
given,  or  purportedly  given,  to  a  person 
by  chance."  Further  tracking  the  revised 


»60FR  at  30410. 

«>  See,  e.g..  NRF  at  5-«;  IBM  at  11:  CC  at  1. 


proposed  Rule,  the  Final  Rule  also 
makes  clear  that  "chance  exists  if  a 
person  is  guaranteed  to  receive  an  item 
and,  at  the  time  of  the  offer  or  purported 
offer,  the  telemarketer  does  not  identify 
the  specific  item  that  the  person  will 
receive."  This  ensures  that  a  typical 
deceptive  prize  scheme  will  be  captured 
in  the  definition  of  "prize."  In  those  - 
schemes,  consumers  receive  a 
solicitation  typically  listing  four  or  five 
items,  guaranteeing  that  they  wdll 
receive  one  of  them.  Consumers, 
however,  are  not  told  which  specific 
item  they  will  receive.  Because  a 
consimier  is  "guaranteed"  to  receive  one 
of  the  stated  items,  it  could  be  construed 
that  there  is  no  element  of  "chance" 
involved  in  the  offer,  and  the  item, 
therefore,  is  not  a  "prize."  That 
interpretation  is  eliminated  by  the 
definition  as  adopted. 

Section  310.2(q)  of  the  Final  Rule 
.defines  "prize  promotion"  as  either  "(1) 
a  sweepstakes  or  other  game  of  chance; 
or  (2)  an  oral  or  written  express  or 
impUed  representation  that  a  person  has 
won,  has  been  selected  to  receive,  or 
may  be  eUgible  to  receive  a  prize  or 
pmported  prize."  This  definition  makes 
clear  that  the  representations  about 
winning  may  be  either  express  or 
implied.  In  this  way,  the  Final  Rule 
includes  in  the  definition  of  "prize 
promotion"  those  deceptive 
telemarketing  solicitations  that  are 
artfully  crafted  to  avoid  express 
representations  while  delivering  an 
implied  message  that  a  consumer  has 
won  a  prize. 

7.  Sections  310.2  (b),  (d),  (i),  (n),  (o);  and 
(s):  Other  Definitions 

The  Commission  received  no 
comments  in  response  to  the  RNPRM  on 
the  definitions  of  "Attorney  Cieneral," 
"Commission,"  "customer,"  "outbound 
telephone  call,"  "person,"  or  "State." 
Therefore,  these  definitions  are  adopted 
imchanged. 

C.  Section  310.3:  Deceptive 
Telemarketing  Acts  or  Practices 

1.  Section  310.3(a):  Prohibited 
Deceptive  Telemarketing  Acts  or 
Practices 

Section  310.3(a)  of  the  Final  Rule 
requires  affirmative  disclosures, 
prohibits  misrepresenting  material 
infonnation,  requires  express  verifiable 
authorization  before  submitting  for 
payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  person's 
account,  and  prohibits  false  or 
misleading  statements  to  induce 
payment  for  goods  or  services.  In  the 
Final  Rule,  the  Commission  has 
clarified  the  appUcabihty  of  the 


43846    Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23.  1995  /  Rules  and  Regulations 


disclosure  of  "total  cost  and  quantity" 
in  transactions  involving  credit 
products.  In  addition,  the  Conunission 
has  modified  the  provision  requiring 
disclosure  of  refund  policies  and  has 
included  additional  disclosures  that  are 
required  in  connection  with  prize 
promotions.  The  Commission  also  has 
clarified  that  all  required  disclosures 
must  be  made  before  a  customer  pays 
for  the  goods  or  services  that  are  the 
subject  of  the  sales  offer.  Finally,  the 
Commission  has  added  requirements  for 
express  verifiable  authorization  for 
payments. 

a.  Section  310.3(a)(1):  Affirmative 
Disclosures 

Section  310.3(a)(1)  requires 
affirmative  disclosure  of  certain 
categories  of  material  information  before 
a  customer  pays  for  goods  or  services. 
The  Final  Rule  specifies  only  that  the 
disclosures  be  made  "before  a  customer  , 
pays"  and  that  they  be  made  "in  a  clear 
and  conspicuous  manner."  These 
disclosures  may  be  made  either  orally  or 
in  writing. 

The  timing  of  the  disclosiues 
prompted  considerable  comment.  Two 
conuuMiters  expressed  the  view  that  the 
revised  proposed  Rule  was  ambiguous 
regarding  when  payment  occiu^  La 
credit  card  transactions:  Does 
"payment"  occur  when  the  ciistomer 
provides  a  seller  or  telemarketer  with 
his  or  her  credit  card  information,  or 
when  the  customer's  credit  card  account 
is  charged  for  the  goods  or  services?  ^> 
NCL.  for  example,  expressed  concern 
that  telemarketers  might  interpret  this 
provision  to  permit  delaying  the 
disclosures  imtil  after  the  consumer  has 
divulged  his  or  her  credit  card  or  bank 
information  and  the  funds  have  been 
withdrawn  or  transferred  to  a  mnchant 
credit  card  account.*^  The  Commission 
intends  that  the  disclosures  be  made 
before  the  consiuner  sends  funds  to  a 
seller  or  telemarketer  or  divulges  to  a 
telemarketer  or  seller  credit  card  or  bank 
account  information.  Thus,  a 
telemarketer  or  seller  who  fails  to 
provide  the  disclosiues  until  the 
consiimer's  payment  information  is  in 
hand  violates  the  Rule. 

AARP  recommended  that  the 
Commission  require  that  the  disclosures 
be  made  at  the  time  of  sale  to  prevent 
deceptive  telemarketers  from  providing 
the  (Usclosures  in  a  postcard  sent  to  the 
customer  weeks  before  making  the  sales 
call.*3  The  Commission  intends,  by 


requiring  "clear  and  conspicuous" 
disclosures,  that  any  outbioimd 
telephone  call  made  after  written 
disclosures  have  been  sent  to  consumers 
must  be  made  sufficiently  close  in  time 
to  enable  the  customer  to  associate  the 
telephone  call  with  the  written 
dociunent. 

NAAG  expressed  a  concern  that 
permitting  disclosures  to  be  made 
"before  a  customer  pays"  will  allow 
important  disclosure  information  to  be 
delayed  until  "after  the  con  artist  can  so 
excite  and  entice  the  cons\mier  that, 
when  made,  the  disclosiues  become 
meaningless.  "♦♦  For  example,  NAAG 
stated  that  under  the  revised  proposed 
Rule,  a  seller  or  telemarketer  could 
delay  making  the  required  disclosures  to 
consumers  imtil  the  time  that  a  coiuier 
arrives  at  the  customer's  door,  ready  to 
pick  up  payment  for  the  goods  or 
services.  The  Commission  agrees  that 
such  tactics  would  evade  the  intent  of 
the  Rule  that  disclosures  be  given  so  as 
to  be  meaningful  to  a  customer's 
purchase  decision.  The  CommissicHi 
also  reco^zes  that  deceptive 
telemarketers  use  couriers  to  a  large 
extent  and  would  most  likely  provide 
the  required  disclosures  in  the  manner 
described  by  NAAG.  Accordingly,  the 
Final  RiUe  makes  clear,  in  a  footnote  to 
§  310.3(a)(1),  that  "when  a  seller  or 
telemarketw  uses,  or  directs  a  customer 
to  use,  a  couher  to  transport  payment, 
the  seller  or  telemarketer  must  make  the 
disclosuires  required  by  §  310.3(a)(1) 
befOTe  sending  a  courier  to  pick  up 
payment  or  authorization  for  payment, 
or  directing  a  customer  to  have  a  courier 
pick  up  payment  or  authorization  for 
payment."  All  required  disclosures, 
therefore,  must  be  made  before  a  courier 
pick-up  of  payment  or  authorization  fot 
payment  from  a  customer.^ 


*' ANA  at  4;  NO,  at  12. 

«  NCL  at  12. 

^  AARP  at  12.  Similarly.  CFA  suggested  that  the 
Rule  require  the  disclosures  be  made  before  a 
consumer  makes  a  purchasing  decision,  rather  than 


before  payment  is  made,  in  order  to  ensure  that 
consumer*  have  all  necessary  material  information 
before  deciding  whether  to  buy  a  product  or  service. 
CFA  at  6-8.  The  Commission  agrees  that  consumers 
should  have  material  information  about  the  product 
or  service  before  making  their  purchasing  decision. 
However,  the  Commission  believes  that  "beforva 
customer  pays"  permits  sufficient  time  for  the 
consumer  to  consider  all  of  the  material  information 
before  making  a  final  decision  whether  to  purchase 
and  provide  payment  for  the  goods  or  services. 

■"NAAG  at  10. 

^  Many  law  enforcement  and  consumer 
representatives  urged  the  Commission  to  reinstate, 
in  the  Final  Rule,  the  absolute  prohibition  on 
courier  pick-ups  of  customer  payments  included  in 
the  initially  proposed  Rule.  See,  e.g..  NAAG  at  20: 
USPS  at  5-6;  VT  AG  at  2;  lA  DOJ  at  11-12:  NY  DCA 
at  1;  GA  OCA  at  2:  NAPA  DA  at  1:  SD  DAG  at  2: 
MA  AG  at  4:  AARP  at  17-21.  As  stated  in  the 
RNPRM.  however,  the  Commission  believes  that 
there  is  nothing  inherently  deceptive  or  abusive 
about  the  use  of  couriers.  In  fact,  a  substantial 
number  of  legitimate  businesses  use  them.  See,  e.g., 
initial  comments:  Monex  at  13-14;  DMA  at  25; 
PMAA  at  S4.  While  fraudulent  telemarketers  often 
use  couriers  to  obtain  quickly  the  spoils  of  their 


Section  310.3(a)(l)(i)  requires 
disclosure  of  "the  total  costs  •  •  *  and 
the  quantity  of,  any  goods  or  services 
that  are  the  subject  of  the  sales  offer." 
In  response  to  numerous  comments 
from  industry,^  the  Final  Rule,  in  a 
foomote  to  §  310.3(a)(l)(i),  clarifies  that, 
with  regard  to  offers  of  credit  products 
subject  to  the  TILA  and  Reg.  Z, 
compliance  with  the  credit  disclosure 
requirements  and  the  timing  of  those 
disclosures  mandated  by  the  TILA  and 
Reg.  Z*'  will  constitute  compliance 
with  the  total  cost  and  quantity 
disclosures  required  under 
§310.3(a)(l)(i)oftheRule. 

Several  commenters  also  pointed  out 
that  total  cost  and  quantity  is  not 
ascertainable  in  those  telemarketing 
sales  transactions  involving  negative 
option  **  or  continuity  plans  ^  where 
the  customer  has  the  option  to  preview 
or  purchase  a  series  of  products  over 
time.^  Under  such  plans,  separate 
payments  are  made  for  each  item  in  the 
series.  In  addition,  the  customer 
controls  how  many  products  he  or  she 
accepts  and  typically  can  decide  to 
terminate  the  series  at  any  time,  or  after 
a  minimum  number  of  items  are 
purchased.  Thus,  in  both  continuity  and 
negative  option  plans,  neither  the  seller 
nor  the  customer  necessarily  knows  the 
quantity  of  products  the  customer  will 
ultimately  purchase,  or  the  total  cost  for 
those  products. 


deceit,  such  telemarketers  engage  in  other  acts  or 
practices  that  clearly  are  deceptive  or  abusive  and 
therefore  can  be  reached  through  other  provisions 
of  this  Rule.  Thus,  an  absolute  prohibition  of 
courier  use  is  outweighed  by  the  undue  burden  ft 
would  impose  on  legitimate  industry. 

46  Chase  at  2;  MBAA  at  1;  CBA  at  2;  Qticorp  at 
3:  CUNA  at  4;  VISA  at  4;  NB  at  I. 

♦'IS  U.S.C  1631-1632;  12  CFR  226.S-226.Sa. 

'■Under  a  negative  option  plan,  the  customer 
agrees  to  purchase  a  specific  number  of  items  in  a 
specified  time  period.  The  customer  receives 
periodic  atmouncements  of  the  selections:  each 
announcement  describes  the  selection,  which  will 
be  sent  automatically  and  billed  to  the  customer 
unless  the  customer  tells  the  company  not  to  send 
it.  See  also  the  Qxnmission's  Rule  governing  "Use 
of  Negative  Option  Plans  by  Sellers  in  Commerce." 
16  CFR  part  425. 

^  "Continuity  plans"  offer  subscriptions  to 
collections  of  goods.  Customers  are  offered  an 
introductory  selection  and  agree  to  receive 
selections  on  a  regular  schedule  until  they  cancal 
their  subscription.  Unlike  negative  option  plans, 
customers  do  not  agree  to  buy  a  specified  number 
of  additional  items  in  a  specified  time  period,  but 
may  caiuiel  their  subscription  at  any  time. 
Continuity  plans  resemble  negative  option  plans  in 
that  customers  are  sent  announcements  of 
selections  and  those  selections  are  shipped 
automatically  to  the  customer  unless  the  customer 
advises  the  company  not  to  send  it  Unlike  negative 
option  plans,  however,  customers  are  not  billed  for 
the  selection  when  it  is  shipped,  but  only  if  they 
do  not  return  the  selection  within  the  time  specified 
for  the  free  examination  period. 

»CHC  at  2-4;  ANA  at  4;  Time  Warner  at  3;  DMA 
at  2. 
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The  Commission  recognizes  that  a 
seller  or  telemarketer  may  not  be  able  to 
provide  total  cost  and  quantity 
information  imder  such  circumstances. 
Accordingly,  in  the  case  of  negative 
option  or  continuity  plans,  the 
disclosures  required  tmder 
§310.3(a)(l)(i)  are  satisfied  if  the  seller 
or  telemarketer  discloses,  before  a 
customer  pays  for  any  of  the  goods  or 
services  offered,  the  total  costs  and 
quantity  of  goods  or  services  that  are 
part  of  the  initial  offer  of  the  plan,  the 
total  quantity  of  additional  goods  or 
services,  if  any,  that  the  customer  must 
purchase  over  the  duration  of  the  plan, 
and  the  cost,  or  range  of  costs,  to 
purchase  each  individual  additional 
good  or  service. 

Section  310.3(a)(l)(ii)  requires  sellers 
and  telemarketers  to  disclose  "all 
material  restrictions,  limitations,  or 
conditions  to  piuchase,  receive,  or  use 
the  goods  or  services  that  are  the  subject 
of  the  sales  offer."  A  number  of  industry 
commenters  expressed  concern  that  this 
requirement  was  ambiguous  and  asked 
the  Commission  to  provide 
clarification."  For  example,  SCIC  states 
that,  absent  a  clear  definition  of 
"material,"  prudent  business  practice 
would  require  the  disclosure  of  all  terms 
and  conditions,  which  would  not  be 
practical  in  connection  with  the 
telemarketing  of  service  contracts.  The 
Commission  does  not  intend  that  sellers 
and  telemarketers  disclose  a7/ terms  and 
conditions,  but  only  those  that  are 
material.  The  Commission  beUeves  that 
the  Final  Rule's  definition  of  "material" 
provides  sufficient  guidance  regarding 
those  factors  which  must  be  evaluated 
in  determining  which  restrictions, 
limitations,  or  conditions  must  be 
disclosed. 

Section  310.3(a)(l){iii)  requires 
disclosure  of  a  seller's  refund, 
cancellation,  exchange,  or  repurchase 
policies  under  certain  circtmistances. 
The  Final  Rule  tracks  the  revised 
proposed  Rule  by  requiring  disclosiue, 
before  the  customer  pays,  of  all  material 
terms  and  conditions  of  such  policies 
only  if  the  seller  or  telemarketer  makes 
a  representation  relating  to  such 
policies.  Section  310.3(a)(l)(iii)  also 
requires  a  customer  to  be  informed  if 
there  is  a  policy  of  not  making  refunds, 
cancellations,  exchanges,  or 
repurchases. 

Many  law  enforcement  and  consiuner 
groups  urged  the  Commission  to 
broaden  this  provision  to  require  a 
disclosure  of  the  seller's  refimd. 
cancellation,  exchange,  or  repiurchase 
policies  in  all  telemarketing 


transactions.'^  These  commenters  were 
concerned  that  this  provision  might 
create  an  incentive  for  sellers  and 
telemarketers  to  remain  silent  about 
their  refund  policies  in  order  to  avoid 
triggering  the  disclosure  requirement. 
Law  enforcement  and  consumer  groups 
asserted  that  information  regarding 
these  policies  is  material  to  the 
consumer's  purchasing  decision, 
particularly  because  consumers 
generally  assume  that  an  unconditional 
refund  is  available  from  sellers  if  they 
are  dissatisfied.'' 

Historically,  the  Commission  has  not 
required  sellers  or  advertisers  to 
disclose  material  limitations  or 
conditions  applicable  to  a  satisfection 
guarantee  or  similar  poficy  unless  a 
solicitation  mentions  such  a  satisfaction 
guarantee  or  policy.  The  Commission's 
longstanding  policy  on  this  issue  is  set 
forth  in  the  "Guides  for  the  Advertising 
of  Warranties  and  Guarantees."  which 
states: 

An  advertisement  that  mentions  a 
"Satisfaction  Guarantee"  or  a  similar 
representation  should  disclose,  with  such 
clarity  and  prominence  as  will  be  noticed 
and  understood  by  prospective  purchasers, 
any  material  limitations  or  conditions  that 
apply  to  the  "Satis&ction  Guarantee"  or 
similar  representation.** 

Therefore,  the  Commission  has 
retained  in  the  Final  Rule  the 
requirement  that  all  material  terms  and 
conditions  of  such  policies  be  disclosed 
onlyifihe  seller  or  telemarketer  makes 
a  representation  relating  to  a  refimd. 
cancellation,  exchange,  or  repurchase 
poUcy.''  Industry  pointed  out  that  many 
companies  have  a  variety  of  refimd, 
cancellation,  exchange  and  repurchase 
policies,  only  some  of  which  are 
referred  to  in  advertising.  The 
Commission  does  not  intend  that  the 
seller  or  telemarketer  disclose  all  of  a 
seller's  possible  policies,  but  only  the 
poUcies  that  relate  to  the  specific  goods 
or  services  that  are  the  subject  of  the 
sales  offer. 

AARP  suggested  that,  at  a  minimum, 
the  Rule  should  require  an  affirmative 
disclosure  if  no  refunds,  exchanges,  or 


*•  See,  e.g.,  BSA  at  4-6;  ACRA  at  S;  SQC  at  2. 


"CFA  at  8;  USPS  at  6;  NJ  DCA  at  2-3;  San  Diego 
at  1:  NACAA  at  3;  NCL  at  13. 

"  For  example,  N}  DCA  pointed  out  that  the  New 
Jersey  Consumer  Fraud  Act  requires  retailers  to  post 
return  policies  in  such  a  fashion  that  the  consumer 
will  be  aware  of  such  policies  before  they  tender 
their  money.  N.J.  SUt.  Ann.  56:82.14  et  seq.  NJ  DCA 
at  3. 

Ml6CFR239.3Cb). 

"  A  seller  or  telemarketer  "makes  a 
representation  about  a  refund,  cancellation, 
exchange  or  repurchase  policy"  if  the  seller  or 
telemarketer  introduces  this  subject  or  discusses  it 
in  response  to  a  customer's  inquiry  about  such 
policies.  If  asked,  the  seller  or  telemarketer  must 
disclose  the  material  terms  or  conditions  of  its 
policy. 


cancellations  are  available.^*  AARP 
pointed  out  that  this  information  is 
particularly  important  in  the  context  of 
telemarketing  sales  because  of  the  lack 
of  direct  contact  between  the  seller  and 
the  consumer  and  because  the  consumer 
has  no  opportunity  to  examine  the 
goods  or  services  offered  at  the  time  of 
sale.'''  The  Commission  agrees  that 
consumers  may  be  misled  if  a  seller 
fails,  in  a  telemarketing  transaction,  to 
disclose  that  the  sale  is  final.  Therefore, 
the  Commission  has  modified 
§  310.3(a)(l)(iii)  of  the  Final  Rule  to 
require  that  the  customer  be  informed  if 
there  is  a  policy  of  not  making  refunds, 
cancellations,  exchanges,  or 
repurchases. 

Finally,  §  310.3(a)(1)  (iv)  and  (v) 
require  a  seller  or  telemarketer  to 
disclose  certain  information  in 
connection  with  prize  promotions. 
Under  the  revised  proposed  Rule,  sellers 
who  offered  a  prize  promotion  were 
required  to  disclose  only  that  no 
puix:hase  was  necessary  to  win.  Law 
enforcement  and  consumer  groups 
strongly  urged  the  Commission  to 
require  disclosure  of  additional  items  of 
information  to  consumers."  They  noted 
that  deceptive  prize  promotions  give 
rise  to  a  large  number  of  complaints, 
that  they  generate  a  very  large  amount 
of  consumer  injury,  and  that  many  State 
laws  already  require  affirmative 
disclosure  of  more  information  than  the 
revised  proposed  Rule  required, 
including  the  odds  of  winning,  the  no- 
purchase  method  of  entering,  and  the 
value  of  prizes.  These  commenters  also 
noted  that  such  State  laws  have 
provided  law  enforcement  with  a 
valuable  tool  in  reaching  deceptive 
prize  promotions.  In  addition,  several  of 
these  commenters  noted  that  the 
disclosure  "no  purchase  is  necessary"  is 
meaningless  without  requiring  that  the 
seller  or  telemarketer  disclose  the 
method  for  entering  without  a 
purchase.'*  Finally.  USPS  noted  that  the 
required  disclosure  should  include,  in 
addition  to  "no  purchase  is  necessary," 
that  "no  payment  is  necessary"  to  enter 
a  prize  promotion  or  to  win  a  prize. 
According  to  USPS,  such  a  disclosure 
will  cover  those  scams  where  the  seller 
or  telemarketer  will  not  ask  the 
customer  to  purchase  goods  or  services 
in  connection  with  the  prize  promotion, 
but  instead  will  ask  for  some  type  of 


"AARP  at  12-13. 
"  See  a/so  NM  AG  at  4. 

»  See,  e.g.,  NJ  DCA  at  3;  NACAA  at  3;  NCL  at  13; 
USPS  at  7;  NAAG  at  14-15;  L\  DOJ  at  14-15. 
»Sae.  e.g..  USPS  at  7;  NAAG  at  IS. 
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payment  in  order  to  enter  or  win  a 
prize.*" 

The  Commission's  law  enforcement 
experience  is  replete  with  examples  of 
seUers  and  telemarketers  using 
deceptive  prize  promotions  to  "hook" 
unsiispecting  victims.  Upon 
consideration  of  these  comments,  the 
Commission  is  persuaded  that 
additional  disclosures  are  needed  to 
ensiue  that  consiuners  are  not  misled  by 
the  promise  of  a  prize  or  award.  The 
Commission  agrees  that  disclosiue  of 
the  no-purchase/no-payment  method  of 
entry  would  serve  to  emphasize  the 
message  that  no  purchase  or  payment  is 
necessary  in  order  to  participate  in  a 
prize  promotion  or  to  win  a  prize.  If  that 
disclosure  were  absent,  the  fact  that  no 
purchase  or  payment  is  necessary  could 
more  easily  become  "lost"  in  a  sales 
pitch  or  promotional  piece.  The 
Commission  is  mindful,  however,  of  the 
burden  of  making  extensive  disclosures 
and  has  attempted  to  provide  industry ' 
with  flexibility  in  making  this 
disclosure  to  consumers.  Therefore,  for 
all  telemarketing  of  prize  promotions, 
the  Final  Rule  requires,  in  addition  to  a 
statement  that  no  purchase  or  payment 
is  necessary  to  win,  that  sellers  and 
telemarketers  also  disclose  the  no- 
purchase  or  no-payment  method  of 
entering  the  prize  promotion  by  either 
providing  full  instructions  on  how  to 
participate  or  by  providing  an  address 
or  local  or  toll-free  telephone  number 
that  a  customer  may  contact  to  obtain 
details. 

The  Commission  is  also  persuaded 
that  consumers  should  be  made  aware 
of  the  odds  of  being  able  to  receive  a 
specific  prize.  A  truthful  statement  of 
the  odds  of  receiving  a  prize  helps  to 
dispel  the  illusion  that  the  consumer 
has  been  "specially  selected"  or  is 
"guaranteed"  to  receive  a  particular 
prize.  A  statement  of  the  odds  also 
provides  some  indication  of  the  value  of 
each  prize,  since  it  is  likely  that  the 
most  valuable  prizes  would  be  awarded 
to  the  fewest  people  and  the  least 
valuable  prizes  would  go  to  the  most 
people,  file  Commission  recognizes  that 
in  some  prize  promotions,  sellers  and 
telemarketers  may  not  be  able  to 
calculate  the  odds  in  advance. 
Therefore,  the  Final  Rule  requires  that 
the  seller  or  telemarketer  disclose  the 
odds  of  being  able  to  receive  a  prize, 
and  if  the  odds  are  not  calculable  in 
advance,  they  must  disclose  the  factors 
used  in  calculating  the  odds,  such  as  a 
truthful  statement  that  the  odds  depend 
on  the  number  of  entries  received. 

Finally,  the  Commission's 
enforcement  history  includes  numerous 


examples  of  prizes  whose  value  has 
been  limited  by  the  additional  costs  or 
conditions  that  were  necessary  to 
receive  or  redeem  the  prize.  For 
example,  these  "prizes"  included 
vacation  certificates  that  required 
consumers  to  spend  substantial  amounts 
of  money  on  airfare  or  other  expenses, 
or  that  had  extensive  restrictions>on  use. 
Therefore,  in  §  310.4(a)(l)(v),  the  Final 
Rule  requires  that  the  seller  or 
telemarketer  disclose  all  material  costs 
or  conditions  to  receive  or  redeem  a 
prize.*' 

Several  commenters  urged  the 
Commission  to  require  affirmative, 
disclosures  in  connection  with 
investment  opportunities.^  The 
Commission  believes  that  the 
affirmative  disclosures  required  under 
§  310.3(a)(1)  are  sufficient  to  cover  the 
information  relating  to  the  sale  of 
investment  opportimities,  which  if 
undisclosed  would  be  deceptive.  These 
include  the  total  costs  to  purchase, 
receive,  or  use  the  goods  or  services, 
and  the  material  restrictions, 
limitations,  or  conditions  to  purchase, 
receive,  or  use  the  goods  or  services. 
Although  some  commenters  urged  the 
Commission  to  include  specific 
affirmative  disclosiues  relating  to 
investment  characteristics  such  as  risk, 
profitabihty,  liquidity,  and  earnings 
potential,  the  Commission  declines  to 
do  so.  Based  on  the  Commission's 
enforcement  experience,  it  believes  the 
deception  involving  disclosiue  of 
investment  information  relating  to  risk, 
profitability,  liquidity,  or  earnings 
potential  can  be  addressed  under 
§  310.3(a)(2)(vi)  of  the  Final  Rule. 
Therefore,  the  Commission  has 
determined  that  additional  affirmative 
disclosures  for  investment  opportunities 
are  unnecessary. 

b.  Section  310.3(a)(2):  Prohibited 
K4isrepresentations 

Section  310.3(a)(2)  prohibits 
misrepresentations  of  several  categories 
of  material  information.  The 
information  deemed  material  imder 
§  310.3(a)(2)  is  based  on  established  case 
law  and  the  Commission's  policy 
statement  on  deception.*^  Several 
commenters  urged  the  Commission  to 


"USPS«t2. 


*■  Although  legitimate  avrards,  prizes,  and  prize 
promotions  do  not  require  a  person  to  make  a 
payment  or  purchaae  to  enter  a  prize  promotion  or 
to  win,  there  are  instances  when  a  person  may  be 
required  to  pay  certain  fees  to  receive  or  redeem  a 
prize  or  award  that  they  have  already  won. 

*'  See,  e^.,  CFA  at  9;  MA  AG  at  4;  N]  DCA  at  3. 

''The  Commission's  Deception  Statement,  first 
set  out  in  a  letter  to  the  Honorable  John  D.  Dingell, 
Chairman,  Subconimittee  on  Oversight  and 
Investigations,  Committee  on  Energy  and 
Commerce,  is  attached  as  an  appendix  to  CliffHah 
Associates,  103  F.T.C  110  (1984). 


reinstate  the  list  of  specific  prohibited 
practices  that  was  contained  in 
§  310.3(a)(2)  of  the  initially  proposed 
Rule.^  Each  of  these  prohibited 
misrepresentations  was  based  on 
allegations  in  complaints  filed  in  recent 
years  by  the  Commission  under  section 
13(b)  of  the  FTC  Act."  These 
commenters  asserted  that  such  a  list 
provided  the  type  of  "bright  line" 
guidance  to  industry,  law  enforcement, 
and  consiuners  that  Congress  had 
directed  the  FTC  to  provide  in  the  Rule. 
They  also  believed  that  the  revised 
proposed  Rule  did  not  address  several 
of  the  specific  misrepresentations 
included  in  the  initially  proposed  Rule 
and  deleted  in  the  revised  proposed 
Rule,  such  as  misrepresenting  the  non- 
profit or  charitable  status  of  a  seller  or 
telemarketer,  or  the  purpose  for  which 
the  seller  or  telemarketer  will  use  a 
person's  checking,  savings,  share,  or 
similar  accoimt  number,  credit  card 
accoimt  number,  social  security 
number,  or  related  information. 

The  Commission  has  determined  that 
it  is  uimecessary  to  enumerate  the 
specific  prohibited  misrepresentations 
set  forth  in  the  initially  proposed  Ride. 
The  enimierated  misrepresentations  in 
the  initially  proposed  Rule  are 
subsimied  in  the  general  prohibitions 
against  misrepresentations  set  forth  in 
§  310.3(a)(2)  of  the  Final  Rule.  No 
inference  should  be  drawn  that  these 
omissions  from  the  Final  Rule  in  any 
way  alter  the  Commission's  view  that 
the  misrepresentations  set  forth  in 
§  310.3(a)(2)  of  the  initially  proposed 
Rule  would  violate  the  FTC  Act  as  well 
as  the  Final  Rule.  The  Commission 
believes  that  this  more  concise 
regulatoiry  approach  effectuates 
Congress's  legislative  intent.  The 
Commission  also  beUeves  that  broad 
prohibitions  will  give  law  enforcement 
agencies  the  necessary  flexibility  to 
adapt  to  the  changes  that  the  deceptive 
telemarketing  industry  will  undergo  as 
a  result  of  increased  regulation. 

Although  some  commenters  requested 
that  additional  prohibited 
misrepresentations  be  included  under 
§  310.3(a)(2),**  few  commenters  raised 
concerns  about  or  requested  changes  in 
the  language  of  §  310.3(a)(2)  as  it 
appeared  in  the  RNPRM.  As  a  result, 
§§  310.3(a)(2)(i)-(iv),  (vi),  and  (vii)  are 
adopted  as  set  forth  in  the  RNPRM. 
Sections  310.3(a)(2)(i)-(ii)  prohibit 
misrepresenting  certain  information 
required  to  be  disclosed  under 


**  See,  e.g..  NACAA  at  3-1;  NJ  DCA  at  4;  USPS 
at  2;  GA  OCA  at  2;  MA  AG  at  3:  SC  DCA  at  2-3. 

«» 15  U.S.C  53(b). 

•*Se».  e^.,  USPS  at  1-3;  GA  OCA  at2:  AARP  at 
13-14;  NACAA  at  4;  MA  AG  at  4:  CFA  at  9;  NJ  DCA 
at  3. 
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$§310.3(a)(l)(i)  and  (ii):  total  costs, 
quantity,  and  material  restrictions, 
limitations,  or  conditions.  Section 
310.3(a)(2)(iii)  specifies  that  a 
misrepresentation  of  "any  material 
aspect  of  the  performance,  ef^cacy, 
nature,  or  central  characteristics  of 
goods  or  services  that  are  the  subject  of 
the  sales  offer"  violates  the  Rule. 
Commission  case  law  and  policy  are 
clear  that  such  information  is  likely  to 
aKact  a  person's  choice  of,  or  conduct 
regarding,  the  pundiase  of  goods  or 
services.  Similarly,  representations 
about  a  seller's  refund,  cancellation, 
exchange,  or  repurchase  policies  are 
likely  to  affect  a  person's  purchase 
decision.  Section  310.3(a)(2)(iv), 
therefore,  prohibits  misrepresenting 
information  regarding  the  material 
aspects  of  these  policies. 

Section  310.3(a)(2)(v)  of  the  Final 
Rule  prohibits  misrepresenting  "any 
material  aspect  of  a  prize  promotion, 
including  but  not  limited  to,  the  odds  of 
being  able  to  receive  a  prize,  the  nature 
or  value  of  a  prize,  or  that  a  purchase 
or  payment  is  required  to  win  a  prize  or 
participate  in  a  prize  promotion."  This 
provision  is  adopted  in  substantially  the 
same  form  as  it  appeared  in  the  revised 
proposed  Rule.  Tlie  provision 
enumerates  specific  examples  of 
material  aspects  of  a  prize  promotion 
that  are  frequently  misrepresented  by 
deceptive  telemarketers.  The 
Commission  has  targeted 
misrepresentation  of  these  aspects  of 
prize  promotions  in  a  number  of 
complaints  filed  against  deceptive 
telemarketers  imder  section  13(b)  of  the 
FTC  Act.*'  The  Commission  believes 
that  a  separate  Rule  provision  is  needed 
specifically  prohibiting 
misrepresentations  regarding  prize 
promotions,  given  the  great  number  of 
deceptive  prize  promotions  and  the 
distinct  characteristics  associated  with 
such  promotions.*^  The  legislative 
history  clearly  shows  that  Congress 
specifically  intended  that  the  Rule  cover 
prizes  or  awards.*^  The  Commission 
intends  that  the  telemarketing  of  prize 
promotions  is  not  only  subject  to  the 
prohibitions  in  §  310.3(a)(2)(v),  but  also 
to  the  other  prohibitions  against 
misrepresentations  set  forth  in 
§  310.3(a)(2). 

Although  supportive  of  treating  prize 
promotions  separately  in  this  Section, 
several  commenters  urged  the 
Commission  to  expand  the  list  of 
specific  aspects  relating  to  prize 


promotions  that  sellers  or  telemarketers 
may  not  misrepresent,  especially  that  a 
person  has  been  specially  selected  to 
receive  a  prize  or  that  a  premium  is  a 
prize.'^  The  Commission  beUeves  that 
the  current  list  of  specific  aspects 
adequately  covers  diose  concerns.  As 
discussed  in  coimection  with  the 
affirmative  disclosures  for  prize 
promotions,  supra,  a  truthfiil  statement 
of  the  odds  of  receiving  a  prize  shoiUd 
help  dispel  the  illusion  that  the 
consumer  has  been  "specially  selected" 
or  is  "guaranteed"  to  receive  a 
particular  prize.  Furthermore,  a 
principal  distinction  between  a 
"premium"  and  a  "prize"  is  that  while 
premiiuns  are  given  only  in  connection 
with  the  purchase  of  goods  or  services, 
no  such  purchase  is  required  to  receive 
a  prize.  "Therefore,  the  prohibition 
against  misrepresenting  that  purchase  or 
payment  is  required  to  receive  a  prize 
should  also  cover  misrepresenting  that  a 
premium  is  a  prize.  Finally,  the 
Commission's  use  of  the  language 
"including  but  not  limited  to"  is 
intended  to  indicate  that  the  list  of 
material  aspects  of  a  prize  promotion  is 
illustrative,  but  should  not  be 
considered  exhaustive. 
Misrepresentations  of  other  material 
aspects  of  a  prize  promotion  not  listed 
here  are  also  prohibited. 

One  minor  change  in  wording  has 
been  adopted  in  §  310.3(a)(2)(v), 
namely,  the  phrase  "the  odds  of 
winning'  has  been  changed  to  "the  odds 
of  being  able  to  receive  a  prize."  This 
wording  is  intended  to  be  broader  and 
more  general,  and  is  based  upon  similar 
usage  employed  by  the  Commission  in 
provisions  of  the  Pay-Per-Call  Rule,  16 
CFR  Part  308,  that  govern  solicitations 
for  900-number  services  involving 
sweepstakes  or  games  of  chance.''' 
Another  minor  change  is  the  addition  of 
the  language  "or  payment."  This 
addition  is  consistent  with  similar 
language  added  to  §  310.3(a)(l)(v). 

Similarly,  §  310.3(a)(2)(vi)  prohibits 
misrepresenting  material  aspects  of  an 
investment  opportunity.  This  Section 
remains  unchanged  from  the  RNPRM. 
The  legislative  history  of  the 
Telemarketing  Act  reflects  Congress' 
recognition  that  deceptive  investment 
opportunities  accoimt  for  a  considerable 
percentage  of  deceptive  telemarketing.''^ 
In  fact,  since  1991,  deceptive 
investment  scams  account  for 
approximately  43%  of  the  Commission's 
telemarketing  cases.  The  amount  at  risk 
for  a  consumer  is  generally  far  greater  in 


•'15  U.S.C  53(b). 

<■  Ahnost  32%  of  the  141  telemarketing  cases 
brought  by  the  Commission  since  1991  related  to 
deceptive  prize  promotions. 

**  See  Senate  Report  at  2,  B. 


»See.  e.g..  AASP  at  13;  NACAA  at  4;  GA  OCA 
at  2;  N]  DCA  at  3. 
"  16  CFR  308.3(c). 
"^  See  Senate  Report  at  8. 


investment  scams  than  in  deceptive 
schemes  involving  other  types  of 
consumer  goods  or  services.  Thus, 
investment  opporiunities  are  an  area  of 
heightened  concern  for  consumers  and 
the  Commission.  The  Final  Rule 
includes  §310.3{a)(2)(vi),  prohibiting 
misrepresentation  of  specified  material 
aspects  of  investment  opportunities, 
including  risk,  liquidity,  earnings 
potential,  or  profitability.  This  provision 
is  included  to  obviate  any  possible 
construction  that  might  exclude 
investment  opportunities  from  the  scope 
of  §§  310.3(a)(2)(i)-(iii>— the  general 
provisions  of  the  Rule  that  center  on 
purchase,  receipt  or  use,  or  upon 
"performance,  efficacy,  nature,  or 
central  characteristics"  of  a  limiUess 
range  of  goods  and  services.  The 
Commission  believes  that  a  separate 
provision,  §  310.3(a)(2)(vi],  is  necessary 
to  cover  distinct  attributes  that  are 
material  to  an  investment  decision,  such 
as  risk,  Uquidity,  earnings  potential,  or 
profitability.  The  Commission  intends 
that  the  telemarketing  of  investment 
opportunities  is  not  only  subject  to  the 
prohibitions  in  §  310.3(a)(2)(vi),  but  also 
to  the  prohibitions  contained  in  other 
provisions  set  forth  in  §  310.3(a)(2). 

Several  commenters  urged  the 
Commission  to  expand  the  list  of 
prohibited  misrepresentations  relating 
to  specific  aspects  of  investment 
opportunities  to  include  markup  over 
acquisition  costs,  past  performance, 
marketability,  and  value.'''  The 
Commission's  use  of  the  language 
"including  but  not  limited  to"  is 
intended  to  indicate  that  the  list  of 
prohibited  material  aspects  of  an 
investment  opportunity  that  must  not  be 
misrepresented  is  illustrative,  not 
exhaustive.  Misrepresentations  of  other 
material  aspects  of  an  investment 
opportunity  not  listed  are  also 
prohibited. 

Finally,  the  Commission  maintains 
§  310.3(a)(2)(vii)  as  it  was  proposed  in 
the  revised  proposed  Rule.  This  section 
prohibits  misrepresenting  "a  seller's  or 
telemarketer's  ^Uation  with,  or 
endorsement  by,  any  government  or 
third-party  organization."  The 
Commission  beUeves  that  this  Section  is 
necessary  based  on  its  own  experience 
in  law  enforcement  actions  against 
deceptive  telemarketers,  as  well  as  the 
information  State  law  enforcement 
agencies  provided.  Deceptive 
telemarketers  often  bolster  their 
credibility  by  misrepresenting  that  they 
are  endorsed  by,  or  affiliated  with, 
charitable,  police,  dvic,  or  similar 
organizations.  A  separate  category  is 
required  because  these  types  of 


^  See,  e.g..  CFA  at  9;  MA  AG  at  4:  N)  DCA  at  3. 
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misrepresentations,  again,  could  be 
construed  as  outside  the  apparent  scope 
of  SS310.3(a)(2)(iHiii)-  However,  the 
prohibition  contained  in 
§  310.3(a)(2)(vii)  is  in  addition  to,  not  in 
lieu  of,  the  prohibitions  contained  in  the 
other  provisions  under  §  310.3(a)(2). 

Several  conunenters  asked  the 
Commission  to  include  specific 
prohibitions  against  misrepresenting  the 
non-profit  or  charitable  status  of  a  seller 
or  telemarketer.^^  The  Commission 
intends  that  many  of  these 
misrepresentations  will  be  covered  by 
the  prohibition  in  §  310.3(a)(2)(vii) 
against  misrepresenting  affiliation  or 
endorsements. 

Several  commenters  asked  the 
Commission  to  include  specific 
prohibitions  against  misrepresenting 
that  a  seller  can  improve  a  consxuner's 
credit  rating,  or  can  recover  money  lost 
by  a  consiuner  to  a  "dishonest" 
telemarketer.'''  The  Commission 
believes  that  these  misrepresentations 
are  subsumed  imder  the  prohibition  in 
§  310.3(a)(2)(iii)  against  misrepresenting 
any  material  aspect  of  the  performance, 
efficacy,  nature,  or  central 
characteristics  of  the  goods  or  services. 

In  the  initially  proposed  Rule  there 
was  a  prohibition,  omitted  from  the 
revised  proposed  Rule,  against 
misrepresenting  the  purpose  for  which 
the  seller  or  telemarketer  will  use  a 
person's  checking,  savings,  share,  or 
similar  account  number,  credit  card 
accoimt  number,  social  security 
number,  or  related  information.  Several 
commenters  on  the  revised  proposed 
Rule  urged  the  Commission  to  reinstate 
that  prohibition,  noting  that  it  did  not 
appear  to  be  subsumed  under  the  other 
prohibitions  set  out  in  §  310.3(a)(2).''« 
The  Commission,  however,  believes  that 
such  misrepresentations  are  covered 
under  §  310.3(a)(4).  which  prohibits  a 
seller  or  telemarketer  from  making  a 
false  or  misleading  statement  to  induce 
a  person  to  pay  for  goods  or  services. 

c.  Section  310.3(a)(3):  Verifiable 
Authorization 

Section  310.3(a)(3)  addresses  the  use 
of  demand  drafts,  the  practice  of 
obtaining  funds  from  a  person's  bank 
account  without  that  person's  signature 
on  a  negotiable  instrument.  Section 
310.3(a)(4)  of  the  initially  proposed  Rule 
reqxiired  written  authorization  before  a 
aeUer  or  telemarketer  could  take  any 
funds  from  a  constuner's  checking, 
savings,  or  similar  accoimt.  This 
provision  was  dropped  from  the  revised 
proposed  Rule  because  information 


provided  in  comments  to  the  initially 
proposed  Rule  and  in  oral  workshop 
conference  presentations  tended  to 
refute  the  proposition  that  demand 
drafts  are  characteristic  solely  of 
deceptive  telemarketers."" 

In  response  to  the  NPR,  the 
Commission  received  a  number  of 
comments  fit>m  members  of  the 
automated  payment  industry — those 
companies  that  prepare  demand  drafts 
and  submit  such  drafts  to  financial 
institutions  for  payment  from 
consumers'  bank  accoimts.  These 
commenters  noted  that  over  70  million 
Americans  do  not  have  credit  cards.''* 
Demand  drafts  can  provide  a  means  for 
those  consiuners  to  enjoy  the  same 
benefits  of  expeditious  telephone 
transactions  that  use  of  a  credit  card 
provides.^  Commenters  noted  that 
Fortime  500  companies,  airlines,  car 
rental  companies,  insurance  companies, 
and  other  businesses  characterized  by 
quick  turn-around  transactions  now  use 
demand  drafts  because  they  recognize 
that  not  everyone  has  a  credit  card.^o 
The  automated  payment  industry  also 
pointed  out  that  requiring  express 
written  authorization  for  a  demand  draft 
is  inconsistent  with  authorization 
requirements  pertaining  to  an  analogous 
payment  method,  electronic  funds 
transfer.*'  As  commenters  noted,  the 
Electronic  Fimds  Transfer  Act  (title  IX 
of  the  Consumer  Credit  Protection  Act) 
("EFTA"),  15  U.S.C.  1601  et  seq..  and  its 
implementing  Regulation  E  ("Reg.  E"), 
12  CFR  part  205,  permit  authorization  of 
electronic  funds  transfers  by  telephone, 
thereby  permitting  oral  authorization.*^ 
Conmienters  asserted  that  imposing 
more  rigid  authorization  standards  on 
the  legitimate  automated  payment 
industry,  an  industry  in  its  formative 
stages,  could  imduly  hinder  its 
development,  restrain  legitimate 


"I*  See,  e.g..  NACAA  at  4;  MA  AG  at  4. 
"  See,  e.g.,  NACAA  at  4;  MA  AG  at  4. 
~  See,  e.g.,  USPS  at  2;  AARP  at  14. 


■"  See  generally  initial  comments:  NAPA; 
Autoscribe;  Olan. 

^  See  initial  comments:  TCPS  at  1:  NBR  at  1-2. 
See  jeneinJiy  NAPA  2-4;  Tr.  at  64. 

^  NBR  stated  that  in  1994.  eighty-five  percent  of 
all  consumer  transactions  were  made  by  cash  or 
check  compared  to  fifteen  percent  by  credit  and 
debit  cards.  NBR  initial  comment  at  2.  TCPS 
similarly  noted  that  nine  of  the  current  twenty 
service  bureaus  process  approximately  38.000 
demand  drafts  weekly,  totalling  over  five  million 
dollars  for  over  700  business  clients  throughout  the 
country.  TCPS  initial  comment  at  1.  Accelerated 
Payment  Systems  stated  that  it  processes  half  a 
billion  dollars  a  year  through  demand  drafts.  Tr.  at 
547. 

"See  initial  comments:  TCPS  at  1-2;  NAPA  at  2; 
Olan  at  9.  Examples  of  businesses  that  use  demand 
drafts  include  two  of  the  baby  Bells,  GEICO. 
Citicorp.  Telecheck,  Equifax,  Bank  of  America, 
Discovery  Card,  Dunn  and  Bradstreet,  and  Firat  of 
America  Bank.  See  Tr.  at  547,  550-51. 

■■  See  initial  comments:  ATA  at  6;  Olan  at  10; 
DMA  at  21-22. 

"12  CFR  205(g). 


competition,  and  deprive  consumers  of 
benefits  afforded  by  this  payment 
method.*^ 

In  dropping  the  written  authorization 
from  the  revised  proposed  Rule,  the 
Commission  noted  in  the  RNPRM  that 
the  prohibition  on  any  false  or 
misleading  statements  to  induce  a 
person  to  pay  for  goods  or  services 
would  addreiss  problems  in  this  area.** 
In  their  comments  on  the  revised 
proposed  Rule,  however,  law 
enforcement  and  consiuner  groups 
strongly  urged  the  Commission  to 
reinstate  restrictions  on  the  use  of 
demand  drafts.*^ 

Law  enforcement  and  consumer 
groups  pointed  out  that  demand  drafts 
do  not  provide  consiuners  with  the 
same  level  of  protection  as  credit  cards, 
nor  is  there  widespread  awareness 
among  consumers  about  the  dangers  of 
this  payment  method.**  For  example,  in 
many  instances  deceptive  telemarketers 
induce  consumers  to  disclose  certain 
bank  account  information,  after  which 
they  withdraw  funds  from  the 
consumers'  bank  accounts  without  the 
consumers  authorizing  such 
withdrawals  or  realizing  that  such 
withdrawals  are  occurring.  In  fact,  the 
USPS  pointed  out  that,  as  it  became 
more  difficult  for  deceptive 
telemarketers  to  access  the  credit  card 
system,  demand  drafts  have  surfaced  as 
the  most  frequent  form  of  payment  in 
deceptive  telemarketing  over  the  past 
two  to  three  years.*''  In  addition,  die 
Federal  Reserve  Bank  of  San  Francisco 
("FRB-SF")  strongly  opposed  deleting 
the  prohibition,  questioning  whether  a 
general  "do  not  mislead"  standard 
would  prevent  abuses.**  FRB-SF  noted 
that  laws  prohibiting  misleading 
statements  are  already  on  the  books,  but 
have  been  of  limited  effectiveness.  It 
also  noted  that  any  protections 
consumers  might  have  under  the  current 
Uniform  Commercial  Code  provisions*' 
are  illusory.  FRB-SF  stated  that,  in 
reality,  banks  have  a  pronounced 
disincentive  to  accept  claims  by  a 
consumer  that  he  or  she  did  not 
authorize  a  particular  draft  because  the 
banks  must  bear  the  loss  of  the  amount 
of  any  draft  that  was  unauthorized. 


"SeeTr.  at  544-49  (Accelerated  Payment 
Systems),  557-58  (TCPS),  578-80  (Check-Debit). 
See  also  initial  comments:  NAPA  at  7-9:  Olan  at  10. 

■^60  FR  at  30413.  That  prohibition  is  found  in 
§  310.3(a)(4)  of  the  Final  Rule  and  was  found  in 
S  310.3(a)(3)  of  the  revised  proposed  Rule. 

»  See,  e.g.,  NACAA  at  4:  LA  DOJ  at  10;  AARP  at 
15-16;  FRB-SF  at  8;  VBA  at  1;  NCL  at  9;  NJ  DCA 
at  3;  San  Diego  at  2. 

"AARP  at  15;  NJ  DCA  at  3-4. 

•^  USPS  at  3. 

••  See  generally  FRB-SF. 

»SeeUCC  1-201(39).  3-103(a)(6),  3-104(a),  3- 
401(a).  3-401(b),  3-t02(a),  4-401  (1990  version). 
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FRB-SF  described  a  variety  of  ways  that 
banks  can  and  do  avoid  authorizing  a 
refund  of  a  draft  claimed  by  a  consumer 
to  be  unauthorized.  For  example,  banks 
may  allege  that  consumers  were 
negligent  in  giving  out  their  bank 
information,  or  allege  that  consumers 
who  have  given  sudi  information  have 
given  apparent  authority  to  issue  any 
niunber  of  drafts  in  any  amount. 

Based  on  the  extensive  use  of  demand 
drafts  by  legitimate  companies,  the 
Commission  is  persuaded  that  demand 
drafts,  in  and  of  themselves,  are  not 
necessarily  harmful,  and,  in  fact  may 
produce  real  benefits  for  consumers. 
The  Commission  also  believes  that 
requiring  prior  written  authorization 
could  be  tantamount  to  eliminating  this 
emerging  payment  alternative. 
Moreover,  the  Commission  believes  that 
it  would  be  inconsistent  to  impose  Upon 
demand  drafts  a  more  stringent 
authorization  mechanism  than  that 
imposed  on  electronic  funds  transfers 
under  the  EFTA  and  Reg.  E.  The 
Commission,  however,  is  also 
persuaded  by  the  comments  on  the 
revised  proposed  Rule  that  consumers 
need  additional  protections  from  abuse 
of  this  increasingly  popular  payment 
method.  Therefore,  the  Final  Rule 
includes  certain  restrictions  on  the  use 
of  demand  drafts. 

Section  310.3(a)(3)  balances  the 
benefits  to  consumers  that  may  flow 
from  the  use  of  demand  drafts  against 
the  costs  arising  from  the  known  abuses 
of  this  payment  method  by  deceptive 
telemarketers.  Section  310.3(a)(3) 
requires  "express  verifiable 
authorization"  before  any  seller  or 
telemarketer  obtains  or  submits  "for 
payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  person's 
checking,  savings,  share,  or  similar 
account."  To  prevent  deceptive 
telemarketers  from  abusing  this  mode  of 
authorization,  the  Commission  has 
included  in  the  Final  Rule  specific 
requirements  to  establish  what 
constitutes  "verifiable  authorization" 

der  the  Rule. 

An  authorization  will  be  deemed 
verifiable  if  any  of  the  follovtring  means 
are  employed:  (1)  Express  written 
authorization  by  the  customer;  (2) 
express  oral  authorization  which  is  tape 
recorded^  and  made  available  to  a 
customer's  bank  upon  request,  and 
which  clearly  evidences  both  the 
customer's  authorization  of  payment  for 
the  goods  or  services  that  are  the  subject 
of  the  sales  offer  and  the  customer's 


receipt  of  six  specific  items  of 
information  during  the  tape  recording; " 
or  (3)  written  confirmation  of  the 
transaction  sent  to  the  customer,  prior  to 
submitting  the  draft  for  payment, 
containing  the  same  six  items  of 
information  required  under  the  tape 
recording  option.  The  written 
confirmation  method  also  requires  a 
seller  or  telemarketer  to  have  in  place, 
and  to  disclose  to  the  customer  in  the 
confirmation,  the  procedures  by  which 
the  customer  can  obtain  a  refund  from 
the  seller  or  telemarketer  in  the  event 
the  written  confirmation  is  inaccurate. 
The  Commission  recognizes  that  the 
latter  method  of  verifiable  authorization 
may  be  susceptible  to  manipulation  by 
deceptive  sellers  and  telemarketers. 
However,  any  misrepresentation  of  the 
nature  or  terms  of  the  refund  policy  will 
be  actionable  under  §  310.3(a)(2)(iv), 
prohibiting  misrepresentation  of  a 
seller's  refiind  policy.  The  Final  Rule 
also  incorporates  FRB-SF's  suggestion 
that  the  taped  verifiable  authorization 
be  made  available  to  the  customer's 
bank  upon  request.'^  The  Commission 
will  monitor  the  effectiveness  of  this 
provision  in  preventing  the  deceptive 
use  of  demand  drafts. 

d.  Section  310.3(a)(4):  False  or 
Misleading  Statements  To  Induce 
Payment 

Section  310.3(a)(4)  generally  prohibits 
"[m]aking  a  false  or  misleading 
statement  to  induce  any  person  to  pay 
for  goods  or  services."  The  few 
comments  on  this  Section  questioned 
whether  a  general  prohibition  is  an 
adequate  substitute  for  a  provision 
requiring  express  authorization  for 
demand  drafts:  Unauthorized  access 
often  involves  no  inducement  or 
purchase;  the  money  is  simply  taken.'' 
The  Commission  believes  the  Final 
Rule's  express  verifiable  authorization 
requirement,  §  310.3(a)(3).  sufficientiy 
addresses  this  concern. 

Section  310.3(a)(4)  also  prohibits 
sellers  andielemarketers  from  gaining 
access  to  consumers'  money  through 
false  and  misleading  statements, 
regardless  of  the  type  of  payment  system 
used.  This  provides  law  enforcement 
with  flexibility  to  address  new  ways 
that  sellers  and  telemarketers  engaged  in 
fraud  might  attempt  to  take  consumers' 
money. 


2.  Section  310.3(b):  Assisting  and 
Facilitating 

Section  310.3(b)  of  the  revised 
proposed  Rule  received  substantial 
attention  from  commenters.  Law 
enforcement  objected  to  the  inclusion  of 
a  requirement  that  the  requisite 
substantial  assistance  or  support  be 
"related  to  the  commission  or 
furtherance"  of  a  core  rule  violation.** 
NAAG  viewed  this  as  an  unnecessary 
additional  element  of  proof  that  would 
burden  law  enforcement,  and  feared  that 
it  could  result  in  assisters  and 
facilitators  evading  liabihty  on  the 
ground  that  their  assistance  was  not 
"related  to"  an  unlawful  act,  even 
where  required  showings  of  knowledge 
and  substantial  assistance  could  be 
made.'^  The  Commission  has 
determined  that  the  "related  to" 
requirement  may  be  susceptible  to  the 
misapplication  NAAG  foresees,  and  has 
therefore  deleted  this  requirement  from 
the  Final  Rule.  The  Commission  notes 
that  knowledge  of,  and  substantial 
assistance  to,  another's  wrongdoing  are 
a  sufficient  basis  for  liability  in  tort,*^ 
and  were  so  in  cases  brought  under  the 
Securities  and  Exchange  Act  of  1934" 
until  the  recent  Supreme  Court  decision 
in  Central  Bank  ofDenva  v.  Interstate 


'0  FRB-SF  supported  a  requirement  for  tape 
recording  customers'  oral  authorizations-as  an 
altamative  to  prior  written  authorization.  See  FRB- 
SF  at  S-9. 


*>  The  six  items  of  information  ara:  "(A)  Date  of 
the  draft(s);  (B)  the  amount  of  the  draft(s):  (C)  the 
payor's  name;  (D)  the  number  of  draft  payments  (if 
more  than  one);  (E)  a  telephone  number  for 
customer  inquiry  that  is  answered  during  normal 
business  hours;  and  (G)  the  date  of  the  customer's 
oral  authorization." 

«  FRB-SF  at  8-9. 

"See,e.g.,AARPatl5. 


**NAAG  at  23;  NACAA  at  S. 

"NAAG  at  23. 

*«  Section  876(b)  of  the  Restatement  of  Torts 
provides:  "For  harm  resulting  to  a  third  person  from 
the  tortious  conduct  of  another,  one  is  subject  to 
liability  if  he  knows  that  the  other's  conduct 
constitutes  a  breach  of  duty  and  gives  substantial 
assistance  or  encouragement  to  the  other  so  as  to 
conduct  himself.  *  *   '"  Restatement  (Second)  of 
Torts  §  876(b)  (1977). 

^  See,  e.g.,  SchaU  v.  Rosenburg,  943  P.2d  485, 
495  (4th  Cir.  1991),  cert,  denied,  503  U.S.  936 
(1992);  National  Union  Fire  bts.  Co.  v.  Turtur,  892 
F.2d  199,  206-07  (2d  Cir.  1989);  DCD  Programs, 
Ltd.  V.  Uighton,  833  F.2d  183,  IBS  (9th  Qr.  1987); 
Moore  v.  Penex,  809  F.2d  297,  303  (6th  Cir.  1987). 
cert,  denied,  483  U.S.  1006  (1987);  Rudolph  v. 
Arthur  Andersen  &  Co.,  800  F.2d  1040, 1045  (11th 
Cir.  1986).  cert,  denied,  480  U.S.  946  (1987);  S4etge 
V.  Baehler,  762  F.2d  621,  624-25  (8th  Cir.  1985), 
cert,  denied,  474  U.S.  1057  (1986);  Woods  v.  Bamett 
Bank  of  Fort  Lauderdale,  765  F.2d  1004,  1009  (11th 
Cir.  1985):  Clearyv.  Peifectime.  Inc.,  700  F.2d  774, 
777  (1st  Cir.  1983);  Armstrong  v.  McAlpin,  699  F.2d 
79,  91  (2d  Cir.  1983);  Harmsen  v.  Smith,  693  F.2d 
932,  943  (9th  Cir.  1982),  cert,  denied,  464  U.S.  822 
(1983);  Stokes  v.  Lokken,  644  F.2d  779.  782-83  (8th 
Cir.  1981);  IIT\.  Comfeld,  619  F.2d  909.  922  (2d 
Cir.  1980):  Monsen  v.  Consolidated  Dressed  Beef 
Co.,  579  F.2d  793,  799  (3d  Cir.  1978),  cert,  denied, 
439  U.S.  930  (1978);  Woodward  v.  Metro  Bank  of 
Dallas,  522  F.2d  84,  94  (Sth  Cir.  1975). 

Many  of  these  cases  base  their  analysis  upon  the 
test  laid  dovim  in  SEC  v.  Coffey,  493  F.2d  1304. 
1316  (6th  Cir.  1974),  cert,  denied,  420  U.S.  908 
(1975): 

A  person  may  be  held  as  an  aider  and  abettor 
only  if  some  other  party  has  committed  a  securities 
law  violation,  if  the  accused  party  had  general 
awareness  that  his  role  was  part  of  an  overall 
activity  that  was  improper,  and  if  the  accused  aider- 
abettor  knowingly  and  substantially  assisted  the 
violation. 
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Bank  of  Denver.^  The  Commission 
further  believes  that  the  ordinary 
understanding  of  the  qualifying  word 
"substantial"  encompasses  the  notion 
that  the  requisite  assistance  must 
consist  of  more  than  mere  casual  or 
incidental  dealing  with  a  seller  or 
telemarketer  that  is  imrelated  to  a 
violation  of  the  Rule. 

Law  enforcement  and  consumer 
groups  also  generally  opposed  the 
"knows  or  consciotisly  avoids  knowing" 
standard  in  this  Section,  arguing  that  it 
imposed  a  higher  burden  of  proof  on 
law  enforcement  than  the  "knows  or 
should  know"  standard  in  the  initfally 
proposed  Rule,  and  requires  proof  of  the 
wrongdoer's  mental  state.**  These 
commenters  recommended  that  the 
Commission  retxim  to  the  "knows  or 
should  know"  standard.  At  the  other 
end  of  the  spectrum,  industry  comments 
continued  to  raise  concerns  that  the 
proposed  knowledge  standard  was  too 
vague  or  harsh. '°<» 

As  noted  above,  both  in  the  law  of  tort 
and  in  a  substantial  body  of  pre-Centra} 
Bank  of  Denver  aider  and  abettor  case 
law  developed  imder  the  Securities  and 
Exchange  Act  of  1934,  knowledge  is  a 
prerequisite  for  liability. 'o'  The 
Commission  recognizes  that  proving 
actual  knowledge  could  be  a  formidable 
hurdle  in  some  cases.  ><^  The  "knows  or 


"  114  s.  a.  36,. 


U.S. 


.  (1994).  The 


Suprame  Court  held  that  there  is  no  private  cause 
of  action  for  aiding  and  abetting  under  Rule  10(b) 
because  the  Securities  and  Exchange  Act  of  1934 
doe*  not  expressly  create  such  a  cause  of  action. 
The  Court's  decision  did  not  address  the  soundness 
of  the  rationale  for  the  elements  of  aiding  and 
abetting  as  developed  in  the  cases.  The 
Telemarketing  Act,  on  the  other  hand,  expressly 
authorizes  "assisting  and  bciUtating"  aa  a  violation 
of  the  Rule. 

-See,  e^..  N)  DCA  at  4;  NACAA  at  5;  AARP  at 
16:  NCL  at  11:  USPS  at  12. 

•"See,  e.g..  NAA  at  2:  MSSC  at  4:  HD  at  2. 

■*"  The  level  of  knowledge  required  for  aider  and 
abettor  liability  under  the  Securities  and  Exchange 
Act  of  1934  varied  from  circuit  to  circuit.  For 
example,  the  standard  enunciated  in  SEC  v.  Coffey 
(general  awareness  of  impropriety,  plus  knowing 
and  substantial  assistance)  applied  in  the  Sixth 
Circuit,  whereas  actual  knowledge  or  reckless 
disregard  was  required  in  the  Ninth  Circuit  Levine 
V.  Daimanthuset,  Inc.,  950  F.2d  1478, 1483  (9th  Cir. 
1991).  The  Second  Circuit  held  that  "something 
cloaer  to  an  actual  intent  to  aid  in  a  baud"  must 
be  demonstrated.  Edwards  Br  Hanly  v.  Wells  Fargo 
Sec.  Clearance  Corp.,  602  F.2d  478.  485  (2d  Cir. 
1979).  cert,  denied.  444  U.S.  1045  (1980).  See  W. 
H.  Kuehnle,  Secondary  Liability  Under  the  Federal 
Securities  Laws— Aiding  and  Abetting.  Conspiracy, 
Controlling  Person,  and  Agency:  Common-Law 
Principles  and  the  Statutory  Scheme,  14  J.  Corp.  L 
313.  322  (1988);  Note,  Liability  for  Aiding  and 
Abetting  Violations  of  Rule  lOb-S:  The  Recklessness 
Standard  in  Civil  Damage  Actions,  62  Tex.  L.  Rev. 
1087  (1984). 

■<»  The  Ck>mmiasion  noted  in  the  RNPRM  that 
case  law  under  Section  13(b)  of  the  FTC  Act  has 
developed  a  knowledge  standard  in  the  context  of 
an  analogous  type  of  liability:  individual  liability  to 
pay  restitution  to  consumers  for  injury  resulting 


should  know"  standard  is  certainly  the 
appropriate  standard  to  use  in  framing 
allegations  of  third-party  liability  for 
unfair  or  deceptive  acts  or  practices,  in 
violation  of  section  5  of  the  FTC  Act,'03 
or  in  violation  of  State  "LitUe  FTC" 
Acts.  However,  in  a  situation  where  a 
person's  liability  to  pay  redress  or  dvil 
penalties  '*♦  for  a  violation  of  this  Rule 
depends  upon  the  wrongdoing  of 
another  person,  the  "conscious 
avoidance"  standard  is  correct. 'o^ 

The  "conscious  avoidance"  standard 
is  intended  to  capture  the  situation 
where  actual  knowledge  cannot  be 
proven,  but  there  are  facts  and  evidence 
that  support  an  inference  of  deliberate 
ignorance  "^  on  the  part  of  a  person  that 
the  seller  or  telemarketer  is  engaged  in 
an  act  or  practice  that  violates 
§§  310.3(a)  or  (c).  or  §  310.4  of  this  Rule. 

Some  commenters  recommended  that 
the  Commission  reinstate  the  examples 
of  "assisting  and  facilitating"  that  had 
been  in  §  310.3(b)(2)  of  the  initially 
proposed  Rule.'*"  Tlie  Commission  has 
declined  to  list  in  the  Rule  examples  of 
substantial  assistance,  but  still  considers 
the  acts  or  practices  enumerated  in 
former  §  310.3(b)(2)  of  tiie  initially 
proposed  Rule  to  be  illustrative  of  those 
that  can  constitute  substantial  assistance 
to  Rule  violators  when  coupled  with 


from  law  violations  of  a  corporation  controlled  by 
the  individual.  The  Commission  has  sought,  and 
the  courts  have  ordered,  payment  of  consumer 
redress  from  individual  defendants  for  injury 
resulting  bom  law  violations  of  corporations 
controlled  by  such  individuals  only  where  the 
Commission  could  show  either  that  these 
individuals  had  actual  knowledge  of  the  unlawful 
practices  of  the  corporation,  were  recklessly 
indifferent  to  such  practices,  or  bad  an  awareness 
of  a  high  probability  of  fraud  coupled  with  an 
intentional  avoidance  of  the  truth.  FTC  v.  American 
Standard  Credit  Systems,  Inc.,  No.  CV  93-2623  LGB 
(JRx)  (CD.  Cal.  Aug.  15, 1994);  FTC  v.  Amy  Travel 
Serv.,  875  F.2d  564,  573-74  (7th  Cir.),  cert,  denied, 
493  U.S.  954  (1989);  i=7C  v.  Kilco  of  Nevada.  Inc.. 
612  F.  Supp.  1282,  1292  (D.  Minn.  1985);  fTC  v. 
International  Diamond  Corp.,  1983-2  Trade  Cas. 
(CCH)  1  65.725  at  69.707  (N.D.  Cal.  1983). 

'"'See,  e.g.,  Citicorp  Credit  Sennces,  Inc.,  FTC 
Dkt  No.  C-3413  (Consent  Order,  Feb.  4. 1993). 

'<>*It  is  noteworthy  that  Section  5(|nl(l)(A)  of  the 
FTC  Act,  15  U.S.C.  45(m)(l)(A).  specffies  that 
imposition  of  civil  penalties  for  an  act  prohibited 
by  a  rule  requires  a  showing  of  "actual  knowledge 
or  knowledge  fairly  implied  on  the  basis  of 
objective  circumstances  that  such  act  is  unfair  or 
deceptive  and  is  prohibited  by  such  rule." 

""  Proof  of  conscious  avoidance  is  widely 
accepted  in  criminal  cases  as  fulfilling  the 
requirement  for  proof  of  knowledge.  See,  e.g.. 
United  States  v.  Beech-Nut  Nutrition  Corp.,  871 
F.2d  1181, 1195-1196  (2d  Cir.),  cert,  denied,  493 
U.S.  933  (1989);  United  States  v.  Diaz.  864  F.2d  544, 
549  (7th  Cir.),  cert,  denied,  490  U.S.  1070  (1989); 
United  States  v.  Manriquez  Arbizo.  833  F.2d  244, 
248  (10th  Cir.  1987);  United  States  v.  Rothrock.  806 
F.2d  318,  323  (1st  Cir.  1986);  United  States  v. 
Jewell,  532  F.2d  697,  700  (9th  Cir.),  cert,  denied,  426 
U.S.  951  (1976). 

'»  U.S.  V.  Williams,  No.  90-3389, 1995  U.S.  App. 
LEXIS  23546  (7th  Cir.  Aug.  26, 1994). 

""See,  e.g.,  AARP  at  17. 


knowledge  or  conscious  avoidance  of 
knowledge  of  a  violation  of  §§  310.3  (a) 
or  (c)  or  $310.4.  These  include: 
Providing  lists  of  contacts  to  a  seller  or 
telemarketer  that  identify  persons  over 
the  age  of  55,  persons  who  have  bad 
credit  histories,  or  persons  who  have 
been  victimized  previously  by  deceptive 
telemarketing  or  direct  sales;  providing 
any  certificate  or  coupon  which  may 
later  be  exchanged  for  travel  related 
services;  providing  any  script, 
advertising,  brochure,  promotional 
material,  or  direct  marketing  piece  used 
in  telemarketing;  or  providing  an 
appraisal  or  valuation  of  a  good  or 
service  sold  through  telemarketing 
when  such  an  appraisal  or  valuation  has 
no  reasonable  basis  in  fact  or  cannot  be 
substantiated  at  the  time  it  is  rendered. 

3.  Section  310.3(c):  Credit  Card 
Laundering 

Section  310.3(c)  of  the  Final  Rule 
prohibits  credit  card  laundering,  the 
practice  of  depositing  into  the  credit 
card  system  a  sales  draft  that  is  not  the 
result  of  a  credit  card  transaction 
between  the  cardholder  and  a 
merchant."*  The  Commission  received 
very  few  comments  that  offered  changes 
or  that  were  critical  of  this  section. 
Those  comments  that  did  address  this 
section  suggested  that  it  be  expanded  to 
include  other  payment  devices,  such  as 
debit  cards,  because  such  devices  can  be 
laundered  as  easily  as  credit  card 
transactions.'*"  The  Commission  has 
rejected  such  an  expansion  for  the 
reasons  stated  supra  in  the  discussion 
regarding  the  definition  of  "credit." 

The  Act  expressly  cited  credit  card 
laimdering  as  a  type  of  assisting  and 
facilitating  that  the  Rule  could 
prohibit. "°  Credit  card  laundering  is  a 
pernicious  practice  because  it  enables 
deceptive  telemarketers  access  to  the 
credit  card  system  that  they  would 
otherwise  be  unable  to  obtain.  In  order 
to  obtain  payment  by  credit  card,  a 
seller  ("merchant"  as  is  defined  in 
§  310.2(1))  must  first  have  established  an 
accoimt  with  a  financial  institution 
("acquirer"  as  is  defined  in  §  310.2(a)) 
that  is  authorized  to  accept  credit  card 
payments.  A  seller  must  have  a  written 
contract  ("merchant  agreement"  as 
defined  in  §  310.2(m))  with  the  financial 
institution  to  be  able  to  access  the  credit 
card  system  and  obtain  payment  from  a 
consumer's  credit  card  account.  When 
the  seller  accepts  a  credit  card  for 


■<*As  defined  in  $  310.2(1).  a  merchant  is  the 
person  who  is  under  a  contractual  agreement  with 
an  acquirer  to  honor  or  accept  credit  cards,  or  to 
transmit  or  process  for  payment  credit  card 
payments,  for  the  purchase  of  goods  or  services. 

'"E.g.,  Citicorp  at  2;  Mastercard  at  2-4. 

"015  U.S.C.  6102(a)(2). 
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payment,  the  seller  generates  what  is 
known  as  a  credit  card  sales  draft  (as 
defined  in  §  310.2(g)).  The  seller  then 
deposits  the  credit  card  sales  draft  into 
the  seller's  account  writh  the  financial 
institution  and  obtains  the  cash  amoimt 
of  the  deposited  drafts.  The  financial 
institution  sends  the  credit  card  sales 
draft  through  the  particular  credit  card 
system,  e.g.,  Visa,  which  will  post  the 
charge  to  the  consumer's  credit  card 
accouint. 

Most  deceptive  telemarketers  are 
imable  to  establish  a  merchant  account 
with  an  acquirer.  Therefore,  to  be  able 
to  accept  payment  by  credit  card,  they 
must  gain  access  to  the  credit  card 
system  through  another's  merchant 
accoimt.  Obtaining  access  to  the  credit 
card  system  through  another  merchant's 
accoimt  without  the  authorization  of  the 
financial  institution  is  credit  card 
laundering.  Clredit  card  laundering 
facilitates  deceptive  telemarketing  acts 
or  practices  by  providing  telemarketers 
engaged  in  fraud  with  ready  access  to 
cash  through  the  credit  card  system. 
Credit  card  laundering  also  costs 
legitimate  credit  card  companies  over 
$300  million  per  year  as  a  result  of 
telemarketing  fraud  involving  payment 
by  credit  card. ' ' ' 

The  underlying  purpose  of  §  310.3(c) 
is  to  delineate  clearly,  in  accordance 
with  legitimate  industry  standards, 
those  persons  who  are  deemed  to  have 
proper  access  to  the  credit  card  system. 
The  Commission  believes  that  the 
distinction  between  persons  who  are 
"launderers"  and  persons  who 
legitimately  use  credit  card  systems 
rests  on  whether  the  credit  card  system 
permits  such  persons  access  to  its 
system.  In  their  comments  to  the 
initially  proposed  Rule,  Visa  and 
MasterCard  recommended  that  access  be 
permitted  under  the  Rule  if  it  is 
expressly  permitted  by  the  applicable 
credit  c^  system. ''^  Therefore,  the 
Commission  proposed  in  the  revised 
proposed  Rule  language  to  the  preamble 
of  S  310.3(c),  that  "except  where 
expressly  permitted  by  the  applicable 
credit  card  system  ..."  and  added 
similar  language  to  the  end  of 
§  310.3(c)(3).  In  the  absence  of 
comments  on  this  section  in  the 
RNPRM,  the  Final  Rule  adopts 
§  310.3(c)  without  change. 

Section  310.3(c)  of  the  Final  Rule  is 
divided  into  three  parts.  Section 
310.3(c)(1)  deals  with  merchants  who 
engage  in  credit  card  laimdering.  Under 
this  Section,  it  is  a  deceptive 
telemarketing  act  or  practice,  and  a 
violation  of  tihe  Rule,  for  a  merchant  to 


present  to,  or  deposit  into,  the  credit 
card  system  for  payment,  a  credit  card 
sales  draft  generated  by  a  telemarketing 
transaction  that  is  not  the  result  of  a 
telemarketing  credit  card  transaction 
between  the  cardholder  and  that 
merchant.  It  is  also  a  deceptive  act  or 
practice  for  a  merchant  to  cause  another 
person  to  present  to,  or  deposit  into,  the 
credit  card  system  for  payment  such  a 
credit  card  sales  draft. 

Section  310.3(c)(2)  of  the  Final  Rule 
deals  with  telemarketers,  brokers,  or 
others  who  employ  merchants  to  engage 
in  credit  card  laundering.  This  Section 
states  that  it  is  a  deceptive  telemarketing 
act  or  practice,  and  a  violation  of  the 
Rule,  for  "any  person  to  employ,  solicit, 
or  otherwise  cause  a  merchant  or  an 
employee,  representative,  or  agent  of  the 
merchant,  to  present  to  or  deposit  into 
the  credit  card  system  for  payment,  a 
credit  card  sales  draft  generated  by  a 
telemarketing  transaction  that  is  not  the 
result  of  a  telemarketing  credit  card 
transaction  between  the  cardholder  and 
the  merchant." 

Finally.  §  310.3(c)(3)  prohibits  credit 
card  laundering  by  means  of  joint 
ventures  or  other  business  relationships 
with  a  merchant.  Specifically,  this 
section  prohibits  any  person  bom 
obtaining  "access  to  the  credit  card 
system  through  the  use  of  a  business 
relationship  or  an  affiliation  with  a 
merchant,  when  such  access  is  not 
authorized  by  the  merchant  agreement 
or  the  applicable  credit  card  system." 

0.  Section  310.4:  Abusive 
Telemarketing  Acts  or  Practices 

1.  Section  310.4(a):  Abusive  Conduct 
Generally 

Section  310.4(a)  of  the  Final  Rule 
prohibits  any  seller  or  telemarketer  from 
engaging  in  four  enumerated  abusive 
acts  or  practices.  Each  of  these  practices 
will  be  discussed  in  turn. "^ 

a.  Section  310.4(a)(1):  Threats, 
Intimidation,  or  the  Use  of  Profane  or 
Obscene  Language 

Section  310.4(a)(1)  of  the  Final  Rule 
prohibits  any  seller  or  telemarketer  from 
engaging  in  threats,  intimidation,  or  the 
use  of  profane  or  obscene  language.  The 
legislative  history  of  the  Telemarketing 
Act  indicates  that  the  Commission 
should  consider  prohibiting  such 
practices,  and  should  "draw  upon  its 
experience  in  enforcing  standards 
established  under  the  Fair  Debt 
Collection  Practices  Act  ("FDCPA"),  15 
U.S.C.  1692,  in  defining  these  terms."  "* 
The  FDCPA  includes  a  number  of 


prohibitions  on  various  types  of 
threats,'  1^  and  a  specific  prohibition  on 
the  use  of  profane  or  obscene 
language."*  The  Commission  believes 
such  prohibitions  are  equally 
appropriate  in  this  Rule. 

This  Section  covers  all  types  of 
threats,  including  threats  of  bodily 
injury  and  financial  ruin,  and  threats  to 
ruin  credit.  It  also  prohibits 
intimidation,  including  acts  which  put 
undue  pressure  on  a  consumer,  or 
which  call  into  question  a  person's 
intelligence,  honesty,  reliability,  or 
concern  for  family.  Repeated  calls  to  an 
individual  who  has  declined  to  accept 
an  offer  may  also  be  an  act  of 
intimidation. 

b.  Section  310.4(a)(2):  Credit  Repair 
Services 

Section  310.4(a)(2)  of  the  Final  Rule  is 
intended  to  Umit  the  telemarketing  of 
deceptive  credit  repair  services. 
Typically,  these  services  promise 
consumers  that,  for  a  fee  paid  in 
advance,  they  will  improve  the 
consumer's  credit  record  by  removing 
negative  information  frt>m  that  record. 
Once  the  fee  is  paid,  however,  the  seller 
fails  to  deUver  the  promised  services  or 
achieve  the  promised  results,  and  the 
consumer's  credit  record  does  not 
improve. 

This  section  of  the  Final  Rule  states 
that,  in  selling  any  goods  or  services 
represented  to  remove  derogatory 
information  from,  or  improve,  a  person's 
credit  history,  credit  record,  or  credit 
rating,  a  seller  or  telemarketer  is 
prohibited  from  requesting  or  receiving 
payment  of  any  fee  or  consideration 
until  two  events  occur.  First,  the  time 
frame  within  which  the  seller  has 
represented  that  all  of  the  goods  or 
services  will  be  provided  to  the 
purchaser  must  have  expired."'' 
Second,  the  promised  results  must  have 
been  achieved.  In  order  to  ensure  the 
achievement  of  the  promised  results,  the 
Final  Rule  requires  the  seller  to  provide 


)■>  Senate  Report  at  2. 

1 1^  See  initial  comments:  MasteiCard  at  10-11. 


■  >}  Section  310.4(a)  remains  unchanged  from  the 
RNPRM. 
' '  '*  See,  e.g..  House  Report  at  8. 


I "  See  FDCPA  section  806(1),  15  U.S.C  16g2d(l) 
("the  use  or  threat  of  use  of  violence  or  other 
criminal  means  to  barm  the  physical  person, 
reputation,  or  property  of  any  person");  Section 
807(5),  15  U.S.C  1692e(5)  ("the  threat  to  take  any 
action  that  cannot  legally  be  taken  or  that  is  not 
intended  to  be  taken");  and  section  808(6),  15 
U.S.C.  1692f(6)  ("taking  or  threatening  to  take  any 
nonjudicial  action  to  effect  dispossession  or 
disablement  of  property"  in  certain  situations). 

""Section  806(2)  of  the  FDCPA,  15  U.S.C 
1692d(2). 

"^  A  seller  or  telemarketer  can  make  such 
representations  about  the  time  for  delivery  of  the 
credit  repair  goods  or  services  either  orally  or  in 
writing,  including  in  the  contract  for  the  services. 
If  any  discrepancy  exists  between  various 
representations  by  a  credit  repair  seller,  the  longest 
time  bame  represented  will  determine  when 
payment  may  be  requested  or  received. 
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the  purchaser  with  a  consumer  report 
from  a  consimier  reporting  agency  that 
was  issued  more  than  six  months  after 
the  results  were  achieved.  "* 

A  number  of  commenters  stated  that 
this  section  should  not  apply  to  the 
offering  of  secured  credit  cards."' 
According  to  these  commenters,  secured 
credit  cards  often  are  marketed  as  credit 
products  that  can  improve  a  consiuner's 
credit  history,  if  properly  used.  The 
abusive  practice  against  which 
§  310.4(a)(2)  is  directed  is  the  deceptive 
marketing  and  sale  of  bogus  credit 
repair  services;  it  is  not  directed  at  the 
nondeceptive  telemarketing  of  seciired 
credit  cards.'^o  hi  addition,  the 
Commission  does  not  intend  that  this 
Section  apply  to  legitimate  credit 
monitoring  services. 

c.  Section  310.4(a)(3):  Recovery  Room 
Services 

The  next  abusive  practice  prohibited 
by  the  Final  Rule  involves  recovery 
room  scams.  In  these  operations,  a 
deceptive  telemarketer  calls  a  consumer 
who  has  lost  money,  or  who  has  failed 
to  win  a  promised  prize,  in  a  previous 
scam.  The  recovery  room  telemarketer 
falsely  promises  to  recover  the  lost 
money,  or  obtain  the  promised  prize,  in 
exchange  for  a  fee  paid  in  advance. 
After  the  fee  is  paid,  the  promised 
services  are  never  provided.  In  fact,  the 
consumer  maj  aever  hear  from  the 
telemarketer  again. 

The  Final  Rule,  at  §  310.4(a)(3), 
prohibits  any  seller  or  telemarketer  from 
"requesting  or  receiving  payment  of  any 
fee  or  consideration  from  a  person,  for 
goods  or  services  represented  to  recover 
or  otherwise  assist  in  the  return  of 
money  or  any  other  item  of  value  paid 
for  by,  or  promised  to,  that  person  in  a 
previous  telemarketing  transaction, 
until  seven  business  days  after  such 
money  or  other  item  is  delivered  to  that 
person. "This  prohibition  does  not 
apply,  however,  to  goods  or  services 
provided  by  a  licensed  attorney.  As 
stated  in  the  RNPRM,  the  Commission 
does  not  wish  to  hinder  legitimate 
activities  by  licensed  attorneys  to 
recover  funds  lost  by  consiuners 
through  deceptive  telemarketing,  and 
thus  does  not  believe  this  prohibition 
should  be  applied  to  their  services. 


'  '»The  Fair  Credit  Reporting  Act  ("FCRA"),  15 
U.S.C  1681,  specifies  certain  permissible  purposes 
for  which  a  consumer  report  may  be  furnished.  The 
Final  Rule  states  that  nothing  in  this  Rule  should 
be  construed  to  affect  those  requirements  set  forth 
in  the  FCRA. 

'"See,  e.g.,  Mastercard  at  6-7;  BOA  at  1-2. 

'"However,  all  other  parts  of  this  Rule,  including 
all  required  disclosures  and  prohibitions  against 
misrepresentations,  apply  to  the  telemarketing  of 
secured  credit  cards. 


The  Commission  also  intends  that  this 
Section  not  cover  debt  collection 
practices,  since  debt  collection  is  not 
"conducted  to  induce  the  purchase  of 
goods  or  services," — a  prerequisite  for 
Rule  coverage  as  dictated  by  the    « 
definition  of  "telemarketing"  in 
§  310.2(u).  Furthermore,  this  section  is 
appUcable  only  to  recovery  services  that 
promise  the  return  of  money  or  other 
items  of  value  paid  for  or  promised  to 
the  consumer  in  a  previous 
telemarketing  transaction.  Thus,  this 
Section  will  not  apply  to  attempts  to 
recover  money  or  items  lost  outside  of 
telemarketing. 

d.  Section  310.4(a)(4):  Advance  Fee 
Loans 

Section  310.4(a)(4)  of  the  Final  Rule 
prohibits  any  seller  or  telemarketer  from 
requesting  or  receiving  payment  of  any 
fee  or  consideration  in  advance  of 
obtaining  a  loan  or  other  extension  of 
credit  when  the  seller  or  telemarketer 
has  guaranteed  or  represented  a  high 
likeUhood  of  success  in  obtaining  or 
arranging  a  loan  or  other  extension  of 
credit  for  a  person. '2'  This  section  is 
intended  to  prevent  "advance  fee  loan" 
scams,  in  which  a  telemarketer  promises 
to  obtain  a  loan  for  a  consmner, 
regardless  of  that  consumer's  credit 
history  or  credit  record,  in  exchange  for 
a  fee,  paid  in  advance.  As  with  recovery 
room  scams,  after  the  consumer  pays  the 
fee,  the  promised  services  typically  are 
not  provided. 

Two  commenters  stated  that  non-bank 
telemarketers  may  make  "prescreened," 
unconditional  offers  of  home  equity 
credit  lines  or  other  forms  of  mortgage 
credit  and  urged  that  the  Rule  should 
not  prohibit  non-bank  telemarketers 
from  collecting,  in  connection  with 
legitimate  "prescreened"  offers  of 
crediti  an  application  fee,  credit  report 
fee,  and/or  appraisal  fee  before  the  loan 
actually  closes.'^^  Section  310.4(a)(4)  is 
not  directed  at  firm  offers  of  credit  by 
a  creditor  who  properly  uses  a 
prescreened  list  in  accordance  with  the 
FTC  staff  commentary  on  the  FCRA.  *^ 
Making  an  authentic  firm  offer  of  credit 
to  every  consumer  on  a  prescreened  fist 
is  not  equivalent  to  the  specious  type  of 
transaction  involved  in  advance  fee  loan 
scams  where  a  seller  or  telemarketer 
offers  to  obtain  or  arrange  a  loan  or 
other  extension  of  credit  for  a  person. 


2.  Section  310.4(b):  Pattern  of  Calls 

The  Telemarketing  Act  directs  the 
Commission  to  include  in  this  Rule  "a 
requirement  that  telemarketers  may  not 
imdertake  a  pattern  of  imsolicited 
telephone  calls  which  the  reasonable 
consumer  would  consider  coercive  or 
abusive  of  such  consumer's  right  to 
privacy." '"  Section  310.4(b)  of  the 
Final  Rule  sets  forth  two  prohibitions  on 
sellers  and  telemarketers  which  are 
intended  to  effectuate  this  requirement 
of  the  Act. 

First,  §  310.4(b)(l)(i)  prohibits  causing 
any  telephone  to  ring,  or  engaging  any 
person  in  telephone  conversation, 
repeatedly  or  continuously  with  intent    ■ 
to  annoy,  abuse,  or  harass  any  person  at 
the  called  niunber.  Such  a  prohibition  is 
included  in  the  FDCPA.'^s  and  the 
legislative  history  of  the  Telemarketing 
Act  states  that  the  Commission  should 
consider  the  FIXIPA  in  establishing 
prohibited  abusive  acts  or  practices.  "• 

Several  comments  on  the  RNPRM 
suggested  that  this  Section  should  be 
keyed  to  a  reasonable  consumer's  belief 
of  what  is  annoying,  abusing,  or 
harassing,  rather  than  the  caller's 
intent. '2^  The  Commission  has  taken 
this  prohibition  virtually  verbatim  from 
the  FDCPA,  and  finds  no  reason  to  alter 
this  language.  The  staff  commentary  to 
the  FDCPA  states  that  "continuously" 
means  "making  a  series  of  telephone 
calls,  oneiright  after  the  other,"  and  that 
"repeatedly"  means  "calling  with 
excessive  frequency  under  the 
circLunstances."  '^s  The  Commission 
believes  that  if  a  telemarketer  calls  a 
consumer  continuously  or  repeatedly,  as 
those  terms  have  been  defined,  it  is 
presumed  that  the  caller's  intent  was  to 
annoy,  abuse,  or  harass  the  person  being 
called.  The  few  courts  that  have  ruled 
on  this  provision  of  the  FDCPA  have 
been  silent  on  the  intent  requirement, 
ultimately  deciding  the  case  simply  on 
the  repeated  nature  of  the  calls. '2' 

The  second  prohibition  in  the  Final 
Rule  intended  to  limit  imsolicited 
telephone  calls  is  the  "do  not  call" 
requirement  set  forth  in  §  310.4(b)(l)(ii). 
This  section  prohibits  any  telemarketer 
from  initiating,  or  any  seller  to  cause  a 
triemarketer  to  initiate,  an  outbound 
telephone  call  to  a  person  when  that 
person  previously  has  stated  that  he  or 


'^'  By  using  the  terms  "loans  or  other  extensions 
of  credit."  the  Final  Rule  makes  clear  that  this 
section  does  not  apply  to  other  types  of  credit 
services,  such  as  monitoring  or  counseling  services. 

'»BOAat2;PftC-lat2-3. 

'"  Statement  of  General  Policy  or  Interpretation; 
Commentary  on  the  Fair  Credit  Reporting  Act,  55 
FR  18804, 18815  (May  4, 1990). 


i"15  U.S.C  6102(a)(3)(A). 

'» 15  U.S.C.  1692d(5). 

'"  See,  e.g..  House  Report  at  8. 

'"  See  SD  DAG  at  2:  AARP  at  22-23. 

'^Statements  of  General  Policy  or  Interpretation; 
Staff  Commentary  on  the  Fair  Debt  Collection 
PracUcesAct,  53  FR  50097,  50105  (Dec.  13,  1988). 

'^  See,  e.g.,  Bingham  v.  Collection  Bureau,  Inc.. 
505  F.  Supp.  864  (D.N.D.  1981);  Venes  v. 
Professional  Service  Bureau,  353  N.W.2d  671 
(Minn.  Ct.  App.  1984). 
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she  does  not  wish  to  receive  such  a  call 
made  by  or  on  behalf  of  the  seller  whose 
goods  or  services  are  being  offered. 

The  Telephone  Consiuner  Protection 
Act  ("TCPA")  '30  and  the  regulations  of 
the  Federal  Communications 
Commission  ("FCC")  implementing  that 
Act  i^'  include  a  similar  "do  not  caiU" 
prohibition.  A  number  of  commenters 
asked  the  Commission  to  clarify  that 
compliance  vn\h  the  TCPA's  "do  not 
call"  procedures  will  constitute 
compliance  with  this  section  of  the 
Telemarketing  Sales  Rule  as  well.  >  32  The 
Commission  cannot  make  such  a 
blanket  pronouncement  due  to  the 
differences  in  enforcement  of  the  TCPA 
and  this  Rule,>33  and  the  slight 
variations  in  the  safe  harbor  provisions, 
discussed  infra.  On  the  other  hand,  in 
order  to  lessen  compliance  burdens,  the 
Commission  wishes  to  clarify  that  in 
order  to  comply  with  both  the  TCPA 
and  this  Rule,  sellers  and  telemarketers 
need  compile  only  one  list  of  consumers 
who  request  not  to  be  called  by  that 
seller  or  telemarketer. '^^ 

One  commenter  asked  the 
Commission  to  modify  this  Section  of 
the  Final  Rule  to  focus  the  "do  not  call" 
prohibition  on  a  particular  good  or 
service,  rather  than  on  a  seller. '^s  For 
example,  this  commenter  stated  that  if 
it  calls  a  consumer  to  sell  termite 
control,  and  the  consumer  asks  it  not  to 
call  any  more,  the  Final  Rule  should 
permit  that  same  seller  to  call  the 
consumer  in  the  future  to  offer  a  deck 
treatment.  The  Commission  disagrees. 
Once  a  consumer  states  that  he  or  she 
does  not  wish  to  receive  any  additional 
calls  from  a  particular  seller,  that  seller 
may  not  call  the  consumer  to  sell  any 
other  product  or  service  whatsoever.  On 
the  other  hand,  in  the  discussion  of  the 
definition  of  "seller,"  '3«  the 


'»»47  U.S.C  227. 

•»  47  CFR  64.1200(e). 

■»  See,  e.g.,  Citicorp  at  2;  DMA  at  4-5;  NRF  at  8; 
Mastercard  at  7;  Chase  at  2-3. 

'>'The  Telemarketing  Sales  Rule  will  be  enforced 
by  the  Commission,  the  States,  and  any  person  who 
tufiers  more  than  550,000  in  actual  damages  caused 
by  violations  of  this  Rule.  See  15  U.S.C.  6102(c). 
6103,  6104.  On  the  other  hand,  the  TCPA  "do  not 
call"  provisions  may  be  enforced  only  in  State  court 
by  a  private  person  who  receives  more  than  one 
telephone  call  within  any  12-month  period  by  or  on 
behalf  of  the  same  entity  in  violation  of  the  FCC's 
regulation.  See  47  aS.C.  227(c)(5). 

»<In  the  RNPRM  discussion  of  the  effective  date 
of  the  Rule,  the  Commission  stated  that  the  "do  not 
call  procedures"  adopted  by  telemarketers  under 
the  TCPA  would  comply  with  this  section  of  the 
revised  proposed  Rule  as  well.  60  FR  at  30424.  The 
"procedures"  mentioned  in  that  section  of  the 
RNPRM  consist  of  the  compiling  of  the  list  of 
consumers  who  request  not  to  be  called  by  the 
seller  or  telemarketer. 

'"Rollins  at  2. 

'"See  supra  text  accompanying  §  310.2(r)  and  (t) 
(discussing  definitions  of  "seller"  and 
"telemarketer"). 


Commission  has  made  clear  that  it  wiU 
consider  distinct  corporate  divisions  to 
be  separate  sellere.  Tims,  if  a  consumer 
tells  one  division  of  a  company  not  to 
call  again,  a  distinct  corporate  division 
of  that  company  may  make  another 
telemarketing  call  to  that  consumer. 

Another  commenter  asked  the 
Commission  to  clarify  what  consumers 
must  tell  a  seller  to  indicate  they  do  not 
want  additional  calls,  whether  that 
request  must  be  in  writing,  and  how 
quickly  the  seller  must  act  upon  the 
caller's  request.  '3''  Any  form  of  request 
that  the  consumer  does  not  wish  to 
receive  calls  bom  aseller  will  suffice.  >3s 
An  oral  statement  as  simple  as  "Do  not 
call  again"  is  effective  notice.  Finally, 
although  the  Rule  is  silent  on  the  time 
frame  within  which  the  seller  must  act 
upon  the  consumer's  request,  such 
actions  must  be  taken  in  a  reasonably 
expeditious  manner. 

Section  310.4(b)(2)  of  the  Final  Rule 
provides  a  limited  safe  harbor  against 
Uability  for  violating  the  "do  not  call" 
prohibitions  included  in 
§  310.4(bKl)(ii).  The  safe  harbor  states 
diat  a  seller  or  telemarketer  will  not  be 
liable  for  such  violations  if:  (1)  It  has 
established  and  implemented  written 
procedures  to  comply  with  the  "do  not 
call  provisions";  (2)  it  has  trained  its 
personnel  in  those  procedures;  (3)  the 
seller,  or  the  telemarketer  acting  on 
behalf  of  the  seller,  has  maintained  and 
recorded  lists  of  persons  who  may  not 
be  contacted;  and  (4)  any  subsequent 
call  is  the  result  of  error. 

One  commenter  maintained  that  this 
Section  should  mandate  that  a  seller  or 
telemarketer  meet  the  requirements  of 
the  safe  harbor  in  a  reasonable  manner 
in  order  to  successfully  assert  the 
defense.'"  Another  stated  that  a  seller 
or  telemarketer  who  makes  repeated 
calls  as  the  result  of  "error,"  despite  its 
adoption  of  the  requisite  procedures 
outlined  in  this  Section,  should  be  on 
notice  of  its  error  and  should  not  be 
allowed  to  repeatedly  violate  the  "do 
not  call"  provision.'*'  The  Commission 
agrees  that  a  rule  of  reasonableness 
should  prevail  in  determining 
application  of  the  safe  harbor  provision. 
If  a  company  is  complying  in  a 
reasonable  manner  with  the 
requirements  of  the  safe  harbor,  any  true 
error  should  be  excused.  On  the  other 
hand,  numerous  purportedly 
"erroneous"  calls  to  consumers  who 
previously  had  asked  not  to  be  called 


"'Milliganatl. 

"*This  includes  a  statement  by  coiuumers  that 
they  are  revoking  their  prior  consent  to  receive  calls 
by  that  seller.  See  GA  OCA  at  3. 

'»NYSCPBat4-5. 

'•AARP  at  23.  See  also  Gardner  «t  1. 


may  be  a  sign  that  the  seller's  adopted 
procedures  are  ineffective,  and  that  the 
safe  haibor  should  no  longer  be 
available. 

3.  Section  310.4(c):  Calling  Time 
Restrictions 

In  the  Final  Rule,  the  Commission 
adopts  the  RNPRM's  prohibition,  in 
§  310.4(c),  against  any  telemarketer 
engaging  in  outboimd  telephone  calls  to 
a  person's  residence,  without  the  prior 
consent  of  the  person,  at  any  time  other 
than  between  8  a.m.  and  9  p.m.  local 
time  at  the  called  person's  location.  This 
provision  is  included  in  response  to  the 
Telemarketing  Act's  directive  that  the 
Rule  should  include  "restrictions  on  the 
hours  of  the  day  and  night  when 
unsoUdted  telephone  (»lls  can  be  made 
to  consumers."'*' 

This  provision  of  the  Rule  struck  a 
responsive  chord  with  individual 
consumers.  A  number  of  individuals 
maintained  that  telemarketers  be 
prohibited  bora  calling  them  at  all.'*^ 
Othera  suggested  multiple  different  time 
restrictions,  for  many  (hfferent 
reasons.  '*3  On  the  other  hand,  the  FCC 
has  established  calling  time  hours  of  8 
a.m.  to  9  p.m.  in  its  regulations 
implementing  the  TCPA.  '♦♦  By  altering 
those  permitted  calling  hours,  the 
Commission  would  introduce  a  conflict 
in  the  federal  regulations  governing 
telemarketers,  Tbe  record  contains  no 
compelling  evidence  to  support  a 
change  that  would  produce  such  a 
result.  Thus,  this  section  of  the  Final 
Rule  will  be  adopted  as  proposed. 

4.  Section  310.4(d):  Required  Oral 
Disclosures 

The  Telemarketing  Act  requires  the 
Commission  to  include  in  this  Rule  the 
following: 

A  requirement  that  any  person  engaged  in 
telemarketing  for  the  sale  of  goods  or  services 
shall  promptly  and  clearly  disclose  to  the 
person  receiving  the  call  that  the  purpose  of 
the  call  is  to  sell  goods  or  services  and  make 


'4'  15  U.S.C.  6102(a)(3)(B). 

'*^  See,  e.g.,  Broadbent  at  1 ;  Tiegs  at  1;  Dander  at 
1;  Beaver  at  1;  Lombard  at  1;  Shore  at  1. 

'«See,  e.g.,  GA  OCA  at  3  (to  protect  older  victims 
who  an  home  alone  during  the  day,  restrict  calls 
to  businesses  between  8:00  a.m.  to  5  p.m..  and  calls 
to  residences  between  5  pjn.  and  9  p.m.);  Dick  at 
1  (from  11  a.m.  to  5  p.m.  daily,  with  no  calls  on 
holidays  and  weekends);  Rice  at  1  (9  ajn.  to  7  p.m., 
in  respect  for  families  with  children):  Stritchko  at 
1  (8  a.m.  to  6  p.m.,  so  a  person  caq  relax  in  the 
evening);  Durkee  at  1  (11  a.m.  to  6  p.m.,  to  respect 
those  working  nights  or  second  shift);  Kempf  at  1 
(10  a.m.  to  2  p.m.);  )oseph  at  1;  Tucker  at  1: 
Magnuson  at  1;  Reymann  at  1  (8  a.m.  or  9  a.m.  to 
5  p.m.). 

***See  47  CFR  64.1200(e)(1). 
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other  such  disclosures  as  the  Commission 
deems  appropriate.'** 

The  Fmal  Rule  requires  all 
telemarketers,  in  outbound  telephone 
calls,  to  disclose  promptly  and  in  a  clear 
and  conspicuous  maimer  to  the  person 
receiving  the  call  the  following  fovir 
jv.  items  of  information:  (1)  The  identity  of 
the  seller;  (2)  that  the  purpose  of  the  call 
is  to  sell  goods  or  services;  (3)  the  natiue 
of  the  goods  or  services;  and  (4)  that  no 
purchase  or  payment  is  necessary  to  win 
if  a  prize  promotion  is  ofiiered. 

The  Final  Rule  adheres  to  the 
statutory  requirement  that  the 
disclosures  be  prompt  and  clear. 
Industry  representatives  generally 
supported  this  requirement.''**  Chi  the 
other  hand,  many  law  enforcement  and 
consumer  representative  commenters 
maintained  Uiat  the  Commission  should 
return  to  the  language  in  the  initially 
proposed  Rule,  requiring  such 
disclostues  to  occur  "at  the  beginning" 
of  the  telephone  call.'^  One  commenter 
noted  that  it  is  important  that  calls 
begin  with  a  statement  of  the  call's 
piupose  to  provide  "an  important 
protection  against  the  usual  strategy  of 
prize  promoters,  which  is  to  seduce 
consumers  with  visions  of  cars  and  cash 
before  ever  revealing  that  the  caller's 
main  purpose  is  to  sell  something."  '^ 
Another  stated  that  the  Commission's 
failure  to  define  the  term  "promptly" 
will  "invite  shady  promoters  to  shoot 
for  the  grey  area,  and  to  provoke 
litigation  over  its  meaning."  >^ 

The  Final  Rule  adopts  the  statutory 
language,  requiring  the  disclosiues  to  be 
"prompt."  Intending  to  permit  some 
flexibility  in  the  seller's  telemarketing 
presentation,  the  Commission  has  opted 
not  to  include  in  the  Rule  a  definition 
of  the  term  "prompt."  '^o  However,  to 
respond  to  some  of  the  concerns  raised 
by  commenters,  the  Commission 
intends  that  the  Final  Rule  not  permit 
the  disclosure  of  the  identity  of  the 
seller  and  the  promotional  purpose  of 
the  call  at  the  end  of  the  sales  pitch. '" 
At  a  minimum,  the  Commission  agrees 
with  commenters  that  "prompt" 
disclosures  should  be  made  prior  to  the 
time  any  substantive  information  about 


|«  15  U.S.C.  6102(a)(3)(C). 

■«SeeRNPRMat  30418. 

>*'See,  e.g..  NAAG  at  13-14;  NY  DCA  at  1;  GA 
OCA  at  1;  AARP  at  23-25;  NAPA  DA  at  1. 

"•VT  AG  at  2-3. 

"•USPS  at  6. 

i^The  Commiasion  believes  that  the  usual 
meaning  of  the  term  should  apply.  "Prompt"  is 
defined  as  "done,  performed,  delivered,  etc..  at 
once  or  without  delay."  Webster's  Encyclopedic 
Unabridged  Dictionary  of  the  English  Language  at 
1151  (Portland  House  1989). 

'3  <  See  MD  AG  at  2. 


a  prize,  product,  or  service  is  conveyed 
to  the  consumer. '  '^ 

The  comments  also  raised  a  number 
of  questions  about  when  the  required 
oral  disclosures  must  be  made  in 
"multiple  purpose  calls" — calls 
involving  ihe  sale  of  goods  or  services 
and  some  other  activity,  such  as 
conducting  a  prize  promotion  or  market 
research,  or  determining  customer 
satisfaction.  Law  enforcement 
commenters  noted  the  importance  of 
requiring  the  mandated  disclosiues 
early  in  the  call,  to  avoid  consumer 
confusion  about  the  call's  purpose. '^^  In 
addition,  the  legislative  history  of  the 
Telemarketing  Act  noted  the  problem  of 
deceptive  telemarketers  contacting 
potential  victims  under  the  guise  of 
conducting  a  poll,  survey,  or  other  type 
of  market  research.'^  To  address  these 
problems,  the  Commission  believes  that 
in  any  multiple  purpose  call  where  the 
seller  or  telemarketer  plans,  in  at  least 
some  of  those  calls,  to  sell  goods  or 
services,  the  disclosures  required  by  this 
section  of  the  Rule  must  be  made 
"promptly,"  during  the  first  part  of  the 
call,  before  the  non-sales  portion  of  the 
call  takes  place.  Only  in  this  manner 
will  the  Rule  assure  that  a  sales  call  is 
not  being  made  imder  the  guise  of  a 
survey  research  call,  or  a  caU  for  some 
other  piupose. 

To  clarify  this  point,  the  following 
two  examples,  taken  from  the 
comments,  are  offered.  On  the  one  hand, 
a  seller  may  call  a  customer  to 
determine  if  that  customer  is  satisfied 
with  a  previous  purchase  of  goods  or 
services.  The  seller  plans,  during  the 
course  of  that  call,  to  move  into  a  sales 
presentation  //the  seller  determines  that 
the  customer  is  satisfied.  If  the  seller 
determines  that  the  customer  is  not 
satisfied,  however,  the  seller  plans  to 
terminate  the  call.'^^  In  this  example, 
since  the  seller  plans  to  make  a  sales 
presentation  in  at  least  some  of  its  calls, 
the  seller  is  required  to  disclose 
promptly  the  information  required  by 
this  part  of  the  Rule  during  the  initiad 
portion  of  the  call,  before  the  seller 
makes  lengthy  inquiries  about  customer 
satisfection. 

On  the  other  hand,  a  seller  may  make 
calls  to  welcome  new  customers  and  to 
inquire  whether  everything  about 
recently-purchased  goods  or  services  is 
satisfactory.  The  seller  does  not  plan, 
during  any  of  these  calls,  to  sell 
anything  to  those  customers.  However, 
during  such  calls  the  customer  may  ask 


about  other  purchase  opportunities,  to 
which  the  seller  will  respond  by 
presenting  those  opportunities."*  Since 
the  seller  initially  has  no  plans  to  sell 
goods  or  services  during  these  calls,  no 
prompt  disclosiues  are  required. 

As  for  the  content  of  the  required  oral 
disclosures,  the  only  significant 
comments  concerned  the  "no  purchase 
necessary"  disclosiu^,  in  §  310.4(d)(4), 
required  for  calls  offering  a  prize 
promotion.  As  stated  in  the  RNPRM,  the 
Commission  believes  that  this 
disclosure  is  so  critical  to  consumer 
protection  in  a  prize  promotion  that  it 
should  be  stated  during  an  outbound 
telephone  call.  The  USPS  expressed 
concern  in  its  comment  that  this 
disclosure  may  not  cover  scams  where 
the  marketer  will  not  ask  the  consumer 
to  purchase  a  prize,  but  instead  will  ask 
for  payment  of  shipping  charges,  taxes, 
or  other  fees  in  order  to  enter  or  win  a 
prize.  >^''  The  Commission  believes  this 
is  a  valid  concern,  and  therefore  is 
amending  this  portion  of  the  Final  Rule 
to  require  the  disclosure  that  "no 
purchase  or  payment  is  necessary  to 
win"  a  prize,  lliis  disclosure  is 
designed  to  counteract  the  false 
impression  created  by  deceptive  prize 
promotion  telemarketers  that  a 
consumer  must  purchase  some  item,  or 
make  some  other  type  of  payment,  in 
order  to  win  the  "fabulous"  prize 
offered.'*  This  disclosure  carries  the 
message  to  consumers  that  a  true, 
legitimate  prize  promotion  does  not 
require  any  purchase  or  payment  to 
participate  or  to  win.'" 

The  revised  proposed  Rule  required 
this  disclosure  to  be  made  before  the 
prize  is  described  to  the  person  called. 
A  number  of  industry  commenters 
requested  some  timing  flexibility  here, 
suggesting  that  this  disclosure  be 
required  "before  or  in  immediate 
conjunction  with"  the  description  of  the 
prize.'*''  The  Commission  agrees  that 
such  a  change  will  ensure  that  this  key 
disclosure  is  linked  directly  to  the  prize 
described.  This  modification  is  designed 
to  prohibit  deceptive  telemarketers  from 
separating  the  disclosure  from  the 
description  of  the  prize,  thereby 


'"IADOJat4. 

'"See,  e.g..  NAAG  at  13-14;  VT  AG  at  2-3;  AARP 
at  23-25. 

'"See  Senate  Report  at  9-10. 
•"See Rollins  at  2. 


'^  See  Citicorp  at  2. 

"^  See  USPS  at  2. 

■"One  commenter  asked  if  an  announcement, 
during  a  telemarketing  call,  that  the  consumer  "has 
been  entered  free"  into  a  sweepstakes  would  satisfy 
the  disclosure  requirement  that  no  purchase  or 
pajrment  is  necessary  to  win  a  prize.  See  m  at  2- 
3.  The  Commission  does  not  believe  this  disclosure 
would  suffice,  since  the  mere  entry  into  a 
promotion  may  be  different  from  actually  having  a 
chance  of  wiiming  a  prize. 

'"SeeiaU.S.C.  1301. 

'"See,  e.g..  DMA  at  5-6;  m  at  3;  PCH  at  2-3. 
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negating  or  diluting  its  salutary  effect.'*' 
In  addition,  in  order  to  make  the  "no 
purchase  or  payment"  disclosure 
meaningful,  the  Final  Rule  also  requires 
telemarketers  to  disclose  the  no- 
puTchase/no  payment  entry  method  for 
the  prize  promotion,  if  requested  bylhe 
person  called. 

Many  law  enforcement  and  consumer 
representative  commmiters  suggested 
that  additional  oral  disclosures  be 
required  in  every  outbound  telephone 
call  involving  a  prize  promotion.  '*2  The 
USPS  commffiit  included  the  most 
concise  statement  on  this  issue,  noting 
that  "the  fraud  and  deception  caused  by 
prize  promotions  are  so  great  that  any 
extre  expense  associated  with  making 
[such]  oral  disclosiues  *  *  *  is  a 
necessary  cost  of  creating  much-needed 
balance  between  telemarketers  (who 
have  all  the  information)  and  consumers 
(who  will  know  only  what  the 
telemarketer  tells  them)."  >*3  While  the 
Commission  is  aware  of  the  extensive 
amount  of  telemarketing  fraud  that 
occurs  with  deceptive  prize  promotions, 
it  also  is  mindful  that  required  oral 
disdosures  increase  both  the  length  and 
the  cost  of  telemarketing  calls. 
Moreover,  as  stated  in  the  RNPRM,  the 
Commission  is  doubtful  of  the  consumer 
benefit  to  be  derived  from  repeated 
disclosures  of  the  same  information. 
Under  §§  310.3(a)(1)  (iv)  and  (v)  of  the 
Final  Rule,  all  sellers  and  telemarketers 
must  disclose,  before  a  customer  pays 
for  goods  and  services,  the  odds  of 
receiving  a  prize  (or  the  factors  used  in 
calculating  the  odds,  if  the  odds  cannot 
be  calculated  in  advance),  that  no 
purchase  or  payment  is  necessary  to 
receive  a  prize  or  to  participate  in  a 
prize  promotion,  and  the  no  puidbase/ 
no  payment  method  of  entry  with  either 
instructions  on  how  to  enter  or  an 
address  or  local  or  toll-free  telephone 
number  the  customers  may  contact  for 
information.  In  addition,  all  sellers  and 
telemarketers  must  disclose  the  material 
costs  or  conditions  to  receive  or  redeem 
a  prize.  The  Commission  believes  that 


■*■  The  statement  in  the  Final  Rule  that  this 
disclosure  must  be  made  before  or  in  conjunction 
with  the  description  of  the  prize  does  not  alter  the 
requirement  that  this  disclosure  must  also  be  made 
"promptly." 

***  NAAG  at  15  ("at  a  minimum,  the  Rule  must 
require  meaningful  oral  disclosures  of  the  method 
of  free  entry,  the  odds  of  winning  the  prizes 
described,  and  the  restrictions  and  conditions 
associated  with  the  use  of  the  prize");  VT  AG  at  3 
(all  of  the  above  plus  verifiable  retail  sales  price 
should  be  disclosed);  MD  AG  at  1  (require 
disclosure  of  the  odds  of  winning,  the  nature  and 
value  of  prizes,  and  the  conditions  on  receiving  the 
prizes);  MA  AG  at  5  (value  and  odds);  USPS  at  7 
(sales  price  and  odds);  AARP  at  26-27  (free  method 
of  entry  and  prize  value);  lA  DO]  at  14  (prize  value); 
NAPA  DA  at  2  (prize  value). 

""USPSat?. 


mandating  the  repeated  oral  disclosure 
of  tlus^fcHgiation  in  every  outbound 
telep)^one  call  involving  a  prize 
promotion  is  unnecessary. 

E.  Section  310.5:  Recordkeeping 

Section  310.5  requires  sellers  or 
telemarketers  to  keep  certain  records 
relating  to  telemarketing  activities  for  24 
months  &t>m  the  date  the  record  is 
produced.'**  Failure  to  keep  the  records 
is  a  violation  of  the  Rule. 

A  record  retention  requirement  is 
necessary  to  enable  law  enforcement 
agencies  to  ascertain  whether  sellers 
and  telemarketers  aie  complying  with 
the  requirements  of  the  Final  Rule,  to 
identify  persons  who  are  involved  in 
any  challenged  practices,  and  to  identify 
customers  who  may  have  been  injured. 
A  24-month  record  retention  period  is 
necessary  to  provide  adequate  time  for 
the  Commission  and  State  law 
enforcement  agencies  to  complete 
investigations  of  noncompliance. 
Consumers  who  complain  to  a  law 
enforcement  agency  about  alleged 
deceptive  or  abusive  telemarketing 
practices  often  fail  to  do  so 
immediately.  Thus,  there  may  be 
substantial  "lag  time"  between  the 
occurrence  of  violations  and  the  time 
law  enforcement  learns  of  the  alleged 
violations.  A  two-year  record  retention 
period  allows  law  enforcement  agencies 
time  to  gather  information  needed  to 
pursue  law  enforcement  actions  and 
identify  victims. 

The  Commission  is  mindful,  however, 
of  the  burden  on  legitimate  business  in 
maintaining  these  records.  For  example, 
commenters  from  the  office  supplies 
industry  suggested  that  recordkeeping 
compliance  costs  would  increase  costs 
to  dealers  and,  ultimately,  consumers 
because  of  increased  paperwork, 
computer  usage  and  storage,  and  filing 
space. '*5  The  Final  Rule,  therefore, 
strikes  a  balance  between  minimizing 
the  recordkeeping  biuden  on  industry 
and  retaining  the  records  necessary  to 
pursue  law  enforcement  actions  and 
identify  customers  who  have  been 
injured.  The  Final  Rule  requires 
retaining  records  that  most  businesses 
already  maintain  during  the  ordinary 
course  of  business. 

Section  310.5(a)  sets  out  the  records 
that  must  be  maintained.  Section 
310.5(b)  specifies  that  the  records  may 
be  kept  "in  any  form."  Sellers  and 
telemarketers  may  maintain  the  records 
in  any  manner,  format,  or  place  as  they 
keep  such  records  in  the  ordinary 


course  of  business,  including  in 
electronic  storage.  Several  law 
enforcement  and  consumer  groups 
expressed  concern  that  permitting 
electronic  storage  would  increase  the 
ease  with  which  deceptive  telemarketers 
could  quickly  destroy  data.'**  Electronic 
storage  and  other  non-paper 
recordkeeping  pose  the  danger  that 
deceptive  telemarketers  or  sellers  may 
quickly  erase  or  otherwise  destroy 
potential  evidence.  However,  the 
Commission  believes  this  risk  is 
outweighed  by  the  cost  to  legitimate 
businesses  of  maintaining  hard  copies  of 
documents  for  two  years.  Electronic 
storage  and  other  storage  formats  (other 
than  paper]  are  increasingly  used  in 
both  the  pubUc  and  private  sectors  to 
conserve  space,  paper,  and  personnel 
resources. 

Moreover,  if  a  deceptive  telemarketer 
or  seller  were  to  destroy  records,  law 
enforcement  agencies  still  would  be  able 
to  charge  them  with  violating  §  310.5(b), 
which  makes  the  failure  to  maintain  all 
the  required  records  a  violation  of  the 
Rule. 

Under  §  310.5(a)(1),  sellers  and 
telemarketers  must  retain  only 
substantially  different  advertising, 
brochiu«s,  telemarketing  scripts,  and 
promotional  materials.  Sellers  and 
telemarketers  need  only  retain  a 
specimen  copy  of  each  advertising  or 
promotional  piece  or  script  that  is 
substantially  different  from  other 
advertisements  or  scripts.  They  need  not 
keep  copies  of  documents  that  are 
virtually  identical  but  for  immaterial 
variations.  If  no  scripts  or  other 
advertising  or  promotional  materials  are 
used  in  connection  with  the 
telemarketing  activity,  then  no  such 
materials  would  need  to  be  retained. 
NAAG  opined  that  telemarketers  and 
sellers  should  not  have  sole  discretion 
to  determine  what  constitutes 
"substantially  different,"  in  view  of  the 
fact  that  what  is  "substantially 
different"  in  the  consumer  protection 
context  can  be  problematic,  and  that 
changing  a  few  words  in  a  telemarketing 
script  can  have  a  tremendous  impact.'*'' 

The  Commission  agrees  that 
reasonable  people  may  differ  as  to 
whether  a  particular  document  is 
"substantially  different"  from  another 
document.  However,  the  Commission 
also  recognizes  that,  in  the  legitimate 
telemarketing  industry,  scripts  can 
change  frequently,  often  with  only 
minor  alterations,  and  advertisements  or 
promotional  materials  may  differ  only 
in  minor  respects  from  other  versions. 


'"The  Telemarketing  Act  authorizes  the 
Commission  to  include  recordkeeping  requirements 
in  the  Rule.  15  U.S.C.  6102(a)(3). 

">  See,  e.g..  Decora,  Hall,  Knobe,  Mansfield,  Way. 


27. 


•<»  See,  e.g..  NAAG  at  25;  NACAA  at  7;  AARP  at 


•"NAAG  at  25-26. 
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Retention  of  each  and  every  script, 
advertisement,  or  other  promotional 
piece  would  likely  enhance  efforts  of 
law  enforcers  to  build  cases  against 
deceptive  telemarketers;  but  the 
Commission  is  imwilling  to  biuden 
legitimate  business  with  a  requirement 
to  maintain  such  a  huge  volume  of 
records,  much  of  which  may  be 
worthless  or  redimdant  from  a  law 
enforcement  standpoint. 

In  the  revised  proposed  Rule, 
§  310.5(a)(2)  required  sellers  and 
telemarketers  to  maintain  records  of  the 
name  and  last  known  address  of  each 
prize  recipient  and  the  prize  awarded 
where  the  prizes  have  a  value  of  $25  or 
more.  Several  commenters  stated  that 
requiring  records  of  prize  recipients 
only  with  regard  to  prizes  having  a 
value  of  more  than  $25  will  not  provide 
the  type  of  dociunentation  needed  by 
law  enforcement.  ■"  These  commenters 
pointed  out  that  many  of  the  abuses 
found  in  prize  promotions  involve  items 
valued  under  $25,  but  represented  to  be 
valued  much  higher.  Further,  by  its  very 
natiue,  a  deceptive  prize  promotion 
involves  prizes  sent  to  consiuners  that 
are  virtually  worthless.  In  order  to 
address  this  valid  concern,  but  not 
increase  the  burden  on  legitimate  prize 
promoters,  the  Commission  has  revised 
§  310.5(a)(2)  to  require  that  records  be 
maintained  for  all  prizes  represented, 
directly  or  by  implication,  to  have  a 
value  of  $25  or  more.  Sellers  and 
telemarketers  do  not  have  to  maintain 
records  on  prize  recipients  and  prizes 
awarded  for  prizes  that  are  represented 
to  have  a  value  of  less  than  $25.  The 
Commission  believes  that  this  change  in 
wording  should  not  increase  the 
recordkeeping  burden  on  legitimate 
business  because  such  telemarketers 
and  sellers  would  be  expected  to 
accurately  represent  prize  values. 
Although  in  the  Commission's 
experience,  there  is  often  at  least  an 
implied  representation  of  value  in 
deceptive  prize  promotions,  there  may 
be  times  when  a  prize  promotion  is 
silent  as  to  value.  Therefore,  in  those 
instances  where  no  direct  or  implied 
representations  have  been  made  as  to  a 
prize's  value,  a  seller  or  telemarketer 
must  keep  records  for  prizes  that  cost 
the  seller  or  telemarketer  more  than  $25 
to  purchase. 

Section  310.5Ca)(3)  requires  that 
records  be  kept  of  customer 
transactions,  including  the  name  and 
last  known  address  of  the  customer,  the 
goods  or  services  purchased,  the  date 
such  goods  or  services  were  shipped  or 
provided,  and  the  amoimt  paid  by  the 
customer  for  the  goods  or  services.  Only 


records  relating  to  actual  sales  need  be 
maintained;  sellers  and  telemarketers 
are  not  required  to  keep  records  of  all 
customer  contacts,  if  those  customers  do 
not  make  a  purchase. 

Several  commenters  from  the 
magazine  sales  industry  noted  that 
neither  the  seller  nor  telemarketer  in  the 
magazine  sales  industry  has  knowledge 
of,  or  control  over,  the  dates  of 
shipment,  nor  would  they  have  records 
of  such  as  required  by  §  310.5(a)(3);  '^9 
records  reflecting  the  date{s)  of 
shipment  would  be  kept  by  the 
contracted  "fulfillment  house."  These 
commenters  noted,  however,  that  sellers 
and  telemarketers  would  have  the  date 
the  order  was  placed  with  the 
fidfillment  house  or  the  date  that  the 
service  was  to  conunence.  In  connection 
with  magazine  sales,  either  of  these 
dates  will  be  sufficient  for  purposes  of 
compliance  with  §  31Q.5(a)(3). 

Section  31G.5(a)(4)  requires  sellers 
and  telemarketers  to  keep  certain 
records  on  ciurent  and  former 
employees  who  are  directly  involved  in 
telephone  sales:  name,  any  fictitious 
name  used,  the  last  known  home 
address  and  telephone  number,  and  job 
title.  Any  records  relating  to  current  and 
former  employees  are  required  only  for 
those  persons  who  are  or  became 
employees  on  or  after  the  effective  date 
of  the  Final  Rule. 

lA  DO]  recommended  that,  if  callers 
use  fictitious  "desk"  names,  sellers  and 
telemarketers  should  not  allow  more 
than  one  person  to  use  the  same  aUas 
and  should  maintain  current 
information  on  the  name  and  address  of 
any  employee  who  has  used  an  alias.  If 
such  requirements  were  included,  lA 
DOJ  opined,  law  enforcement  would  be 
able  to  request  and  obtain  the 
information  from  a  seller  or  telemarketer 
expeditiously.  lA  DOJ  stated  that  these 
requirements  are  necessary  to  identify 
and  locate  individuals  responsible  for 
deceptive  telemarketing  sales. '^^ 

The  Commission  agrees  with  the 
concerns  raised  by  lA  DOJ  and  has 
revised  §  310.5(a)(4)  to  require  that,  if 
fictitious  names  are  used  by  employees, 
the  name  must  be  traceable  to  a  specific 
employee.  This  revision  should 
eliminate  the  confusion  that  would 
result  if  more  than  one  employee  were 
using  the  same  desk  name. 

The  Commission  believes,  however, 
that  it  would  be  overly  biutiensome  and 
inappropriate  to  require  businesses  to 
continue  updating  records  on  persons 
who  no  longer  work  for  them. 
Businesses  must  maintain  up-to-date 


information  on  ciurent  employees,  and 
last-known  information  on  former 
employees,  but  the  Final  Rule  does  not 
place  an  affirmative  duty  on  the  seller 
or  telemarketer  to  update  information 
on  former  employees. 

Section  310.5(a)(5)  requires  sellers 
and  telemarketers  to  retain  copies  of  any 
verifiable  authorizations  required  under 
§  310.3(a)(3)  of  the  Rule.'^'  Sellers  and 
telemarketers  should  retain  records  of 
the  verifiable  authorization  for  each 
transaction.  These  records  may  be  in 
any  form,  maimer,  or  format  consistent 
with  the  methods  of  authorization 
permitted  under  §  310.3(a)(3). 

NASAA  suggested  that  the  Final  Rule 
expressly  provide  law  enforcement  with 
access  to  records  upon  reasonable  notice 
for  the  purpose  of  reviewing  and 
copying. '■'2  The  Commission  has 
decided  not  to  include  a  provision 
requiring  that  the  records  be  provided 
upon  reasonable  notice.  The  » 
Commission  does  not  believe  that  such 
a  provision  would  appreciably  enhance 
tools  cxirrently  at  the  disposal  of  law 
enforcement  authorities  to  obtain  such 
information,  if  it  is  required  to  be 
maintained.  Moreover,  the 
Commission's  own  law  enforcement 
experience  indicates  that  such  a 
provision  could  be  construed  to  hamper 
its  ability  to  obtain  such  information 
quickly,  especially  through  ex  parte 
temporary  restraining  orders  against 
deceptive  telemarketers. 

Section  310.5(b)  states  that  "(flailure 
to  keep  all  records  required  by  §  310.5(a) 
shall  be  a  violation  of  this  Rule." 
Sections  310.5  (c)  and  (d)  minimize  the 
burden  of  maintaining  duplicate 
records. 

Under  §  310.5(c),  the  seller  and 
telemarketer  need  not  keep  duplicative 
records  if  they  allocate  between 
themselves,  by  written  agreement, 
responsibility  for  compljring  with  the 
recordkeeping  requirements.  Absent  a 
written  agreement  between  the  parties, 
or  if  the  written  agreement  is  unclear  as 
to  who  must  maintain  the  required 
records,  the  seller  is  responsible  for 
complying  with  §§  310.5(a)(l)-(3)  and 
(5),  and  the  telemarketer  is  responsible 
for  complying  with  §  310.5(a)(4)  (the 
Section  dealing  with  records  about 
current  and  former  employees).  Several 
commenters  on  the  initially  proposed 
Rule  supported  §  310.5(c),'"  noting  that 
it  strikes  a  reasonable  balance  between 
maintaining  necessary  documentation 
and  avoiding  overly  burdensome 


'••  AARP  at  27-28:  lA  DOJ  at  5. 


"»See,  e.g..  MPA  at  3;  MSSC  at  3;  DMT4H  at  1; 
HEARSTCOat2. 
""lADOIate. 


'""  Section  310.3(a)(3)  requires  express  verifiable 
authorization  before  submitting  a  demand  draft  for 
payment. 

"2  NASAA  at  2. 

■'"This  provision  was  included  in  $  310.5(b)  of 
the  initially  proposed  Rule. 
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requirements,  as  well  as  noting  that  it  is 
consistent  with  the  contractual  natiue  of 
the  relationship  between  sellers  and 
telemarketers."* 

On  the  other  hand,  NAAG  feared  that 
a  seller  could  use  contractual  provisions 
to  shift  its  recordkeeping  responsibility 
to  another  "fly-by-night,"  and  most 
likely  "judgment  proof,"  telemarketer. 
NAAG  stated  that  the  Rule's  failure  to 
provide  joint  and  several  responsibility 
for  recordkeeping  exacerbated  the 
danger  of  deceptive  telemarketers 
quiddy  destroying  data.''''  NAAG  asked 
that  the  Final  Rule  require  that  records 
be  kept  by  an  entity  which  will  not 
benefit  by  their  loss.  The  Commission 
has  considered  this  suggestion,  but 
since  both  sellers  and  telemarketers  are 
liable  for  violations  of  the  provisions  of 
the  Rule,  it  is  imclear  where  such  a 
"disinterested"  reaordkeeping  entity 
might  be  found.  Moreover,  the 
Commission  believes  the  risk  that 
NAAG  identified  is  outweighed  by  the 
cost  to  legitimate  sellere  and 
telemarketers  of  maintaining  duplicate 
copies  of  documents  for  two  years. 

Finally,  §  310.5(d)  sets  out  the  parties 
responsible  for  maintaining  records  at 
the  end  of,  or  after  a  change  in 
ownership  of,  the  seller's  or 
telemarketer's  business.  In  the  evqpt  of 
dissolution  or  termination  of  such 
business,  the  principal  of  the  seller  or 
telemarketer  is  required  to  maintain 
these  records.  On  the  other  hand,  in  the 
event  of  any  sale,  assignment,  or  other 
change  in  ownership  of  the  seller's  or 
telemarketer's  business,  the  successor 
business  is  required  to  maintain  the 
records.  "^ 

F.  Section  310.6    Exemptions 

Section  310.6  of  the  Rule  exempts 
certain  t3rpes  of  acnvities  from  the 
Rule's  coverage.  This  section  prompted 
considerable  RNPRM  comments,  as  it 
did  in  the  initially  proposed  Rule.  In 
their  comments  to  ihe  RNPRM,  law 
enforcement  and  consumer  groups  once 
again  cautioned  against  any  exemptions 
because  of  the  potential  danger  that 
deceptive  telemarketers  will  seize  upon 
any  perceived  loophole  to  avoid 
coverage  under  the  Rule. '""  These 
groups  argued  that  exemptions  only 


'"See,  e.g.,  initial  comments:  NRF  at  41;  AKDA 
at  37-38. 

'''NAAGat25. 

''''One  commenter  suggested  requiring  that  any 
agreement  between  the  parties  established  under 
S  310.5(c)  would  also  govern  who  is  to  maintain  the 
records  in  the  event  of  a  dissolution.  BSA  at  7.  The 
Commission  believes  that  the  division  of 
responsibilities  set  forth  in  the  Final  Rule  appears 
to  be  the  most  appropriate  vtrith  regard  to  the  types 
itf  records  to  be  maintained. 

■^  See.  e.g..  NCX  at  16;  NACAA  at  8;  NAAG  at 
23-25. 


lead  to  confusion  as  to  who  is  covered 
imder  the  Rule  and  will  cause  law 
enforcement  agencies  to  expend 
considerable  resources  to  determine 
whether  a  telemarketer  is  subject  to  the 
Rule.  They  further  maintained  that, 
since  only  catalog  sales  are  exempted 
frt>m  the  Act,  Congress  intended  for  all 
telemarketers  to  be  covered  by  the  Rule 
and  did  not  intend  the  (Ik)mmission  to 
include  a  broad  Ust  of  specific 
exemptions. '''B  The  business  community 
once  again  suggested  that  the 
Commission  set  out  exemptions  that 
will  allow  legitimate  telemarketers  to 
operate  without  the  restraints  of 
additional  regulation .  ■  ''^ 

The  Commission  has  concluded  that 
it  is  vested  by  the  Telemarketing  Act 
with  discretion  both  in  determining 
what  constitutes  "telemarketing"  under 
the  Act  and  in  defining  deceptive  and 
abusive  practices.  In  exercising  that 
discretion,  the  Commission  has  decided 
that  narrowly-tailored  exemptions  are 
necessary  to  prevent  an  undue  burden 
on  legitimate  businesses  and  sales 
transactions.  Section  310.6  entunerates 
these  exemptions.  The  Commission 
determined  the  advisability  of  each 
exemption  after  examining  the  Act  and 
considering  the  following  factors:  (1) 
Whether  Congress  intended  that  a 
certain  type  of  sales  activity  be  exempt 
imder  the  Rule;  (2)  whether  the  conduct 
or  business  in  question  already  is 
regulated  extensively  by  Federal  or  State 
law;  (3)  whether,  based  on  the 
Commission's  enforcement  experience, 
the  conduct  or  business  lends  itself 
easily  to  the  forms  of  deception  or  abuse 
that  the  Act  is  intended  to  address;  and 
(4)  whether  requiring  businesses  to 
comply  with  the  Rule  would  be  imduly 
burdensome  when  weighed  against  the 
likelihood  that  sellers  or  telemarketers 
engaged  in  fraud  would  use  an 
exemption  to  circiunvent  Rule  coverage. 

One  commenter  suggested  an 
exemption  for  providers  of  funeral 
goods  and  services  who  are  subject  to 
the  Commission's  Fimeral  Rule,  16  CFR 
part  453. '*>  The  Commission  beUeves 
that  most  telephone  sales  by  funeral 
providers  covered  by  the  Funeral  Rule 
will  not  be  completed  until  after  a  face- 
to-face  sales  presentation.  Such 
transactions  would  be  exempt  under 
§  310.6(c),  discussed  below.  It  is 
therefore  unnecessary  to  specifically 
exempt  those  transactions  from  the 
provisions  of  this  Rule. 

Other  commenters  requested  that  the 
Commission  reconsider  its  decision  not 


"»  See,  e.g..  NCL  at  16. 

'"See,  e.g.,  ACRA  at  6-7;  IBM  at  19-23;  FFF; 
BPIA  at  10-12. 

"0  See  generally  MFDA. 


to  exempt  prior  business  relationships 
or  established  businesses.'^'  The 
Oimmission  is  not  persuaded  that 
exemptions  defined  in  such  a  manner 
would  be  workable,  nor  does  the 
Commission  beUeve  they  are  necessary, 
given  the  changes  elsewhere  in  the  Ride 
that  focus  it  more  narrowly.  Indeed,  one 
of  the  commenters  on  the  initially 
proposed  Rule  that  strongly  advocated  a 
"safe  harbor"  provision  for  established 
businesses  has  indicated  that  such  an 
exemption  is  unnecessary  because  the 
revised  proposed  Rule  was  more 
narrowly  and  appropriately  focused."* 

Section  310.6(a)  exempts  pay-per-call 
services  subject  to  the  Commission's 
900-niunber  Rule,  16  CFR  part  308, 
since  that  Rule's  extensive  requirements 
and  prohibitions  governing  these 
transactions  already  provide  customers 
with  substantial  protections  regarding 
the  deceptive  or  abusive  practices  that 
are  the  subject  of  the  Telemarketing 
Sales  Rule. 

Section  310.6(b)  exempts  the  sales  of 
franchises  subject  to  the  Commission's 
Franchise  Rule,  16  CFR  part  436.  As 
discussed  supra,  the  revised  proposed 
Rule  had  defined  the  term  "investment 
opportunity"  in  §  310.2(j)  to  exclude 
franchise  sales.  In  order  to  make  it  clear 
that  such  transactions  are  not  covered 
by  the  Telemarketing  Sales  Rule,  the 
Commission  has  decided  to  add  a 
separate  exemption  in  §  310.6(b)  for 
sales  of  franchises  covered  by  the 
Franchise  Rule,  rather  than  to  rely  upon 
the  definition  of  "investment 
opportunity"  to  accomplish  this  result. 
"The  Commission's  Franchise  Rule 
contains  requirements  and  prohibitions 
that  apply  to  the  sale  of  fi-anchises  and 
business  opportunities  and  that  already 
provide  customers  with  substantial 
protections.  Subsequent  to  the 
publication  of  the  NPR  in  this 
proceeding,  the  Commission  issued  a 
request  for  comments  on  the  Franchise 
Rule  as  part  of  its  periodic  regulatory 
review  of  Commission  trade  regulation 
rules  and  guides.  '^^  The  Commission 
beUeves  it  is  more  appropriate  to 
consider  within  the  framework  of  that 
review  process  whether  any  further 
action  is  needed  to  address  the  sale  of 
franchises,  including  those  employing 
telemarketing.  Follovmig  this  approach, 
the  Commission  ensiues  that  any  new 
requirement  or  prohibition  apphcable  to 
franchises  will  be  codified  in  one 
regulation — ^the  Franchise  Rule — rather 
than  spread  out  over  two  separate  Rules. 

One  commenter  PSA)  maintained 
that  business  ventures  that  are  not 


••■  IBM  at  19-23;  AC31A  at  6-7. 

I*' Time  Warner  at  2-3. 

11360  FR  17656  (April  7.  1995). 
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covered  by  the  Franchise  Rule  should  be 
exempted  firom  the  definition  of 
investment  opportimities  as  well.'**  The 
Commission  disagrees.  When  a  business 
venture  is  not  covered  by  the  Franchise 
Rule,  then  consumers  do  not  receive  the 
protection  afforded  by  that  Rule's  pre- 
sale  disclosure  requirements.  Therefore, 
it  is  appropriate  that  telephone  sales  of 
such  vent\ires  should  be  covered  by  this 
Rule,  so  that  consiuners  may  receive  the 
benefit  of  its  protections. '** 

Section  310.6(c)  exempts  "telephone 
calls  in  which  the  sale  of  goods  or 
services  is  not  completed,  and  payment 
or  authorization  for  payment  is  not 
required,  until  after  a  face-to-face  sales 
presentation  by  the  seller."  This 
exemption  reflects  the  Ck)mmission's 
enforcement  experience  that  the 
occiirrence  of  a  face-to-face  meeting 
limits  the  incidence  of  telemarketing 
deception  and  abuse.  The  paradigm  of 
telemarketing  fraud  involves  an 
interstate  telephone  call  in  which  the 
ctistomer  has  no  other  direct  contact 
with  the  caller.  The  Commission  has 
deleted  the  langxiage  in  the  revised 
proposed  Rule  which  would  have 
required  the  consumer  to  have  an 
opportunity  to  examine  the  goods  or 
services  offered.  Many  commenters 
pointed  out  that  consumers  would  not 
be  able  to  examine  an  intangible  service, 
nor  would  they  be  able  to  examine  each 
item  that  was  described  in  a  catalog 
used  by  the  seller  in  a  sales 
presentation.'**  Furthermore,  DSA 
pointed  out  that  the  requirement  that  a 
consmner  be  given  the  opportunity  to 
examine  the  good  or  service  was 
contrary  to  most  State  telemarketing 
laws  and  might  preempt  a  large  body  of 
existing  State  law.'*' 

This  exemption  also  covers  those 
sales  that  begin  with  a  face-to-face  sales 
presentation  and  are  later  completed  in 
a  telephone  call.  The  emphasis  in  this 
exemption  is  on  the  face-to-face  contact 
between  the  buyer  and  seller,  which 
distinguishes  these  transactions  from 
those  of  telemarketing  that  are 
completed  without  face-to-face  contact 
between  buyer  and  seller. 

Section  310.6(d)  exempts  calls 
initiated  by  a  customer  that  are  not  the 
result  of  any  solicitation  by  a  seller  or 
telemarketer.  Such  calls  are  not  deemed 


'"DSA  at  2. 

'"  DSA  at  3-4.  DSA  was  prompted  to  raise  this 
suggestion  by  its  concern  that  the  recruitment  of 
persons  to  engage  in  the  direct  sale  of  goods  or 
services  might  be  considered  a  "business 
opportunity"  which  may  be  covered  by  this  Rule. 
Howaver,  this  concern  is  unfounded  given  the 
exemption  of  fac»-to-£tce  sales  from  coverage  of  this 
Rule,  included  in  §  310.6(c). 

'••DSA  at  5-7:  ACA  at  2;  DMTftH  at  1; 
HEARSTCO  at  2-3;  MSSC  at  4. 

I"  DSA  at  5-7. 


to  be  part  of  a  telemarketing  "plan, 
program,  or  campaign  *  *  *  to  induce 
the  purchase  of  goods  or  services" 
under  the  Act.'**  This  exemption  covers 
incidental  uses  of  the  telephone  that  are 
not  in  response  to  a  direct  solicitation, 
e.g.,  calls  bom  a  customer  to  make 
hotel,  airline,  car  rental,  or  similar 
reservations,  to  place  carry-out  or 
restaurant  delivery  orders,  or  to  obtain 
information  or  customer  technical 
support. 

Section  310.6(e)  exempts  calls 
initiated  by  a  customer  in  response  to 
general  media  advertisements,  other 
than  direct  mail  solicitations,  unless  the 
calls  are  in  response  to  an  advertisement 
relating  to  investment  opportunities, 
credit  repair,  recovery  rooms,  or 
advance  fee  loans.  This  exemption 
applies  to  calls  in  response  to  television 
commercials,  infomerdals,  home 
shopping  programs,  magazine  and 
newspaper  advertisements,  and  other 
forms  of  mass  media  advertising  and 
solicitations.  This  exemption  also 
covers  calls  fit)m  a  customer  in  response 
to  a  business  Usting  in  the  Yellow  Pages 
or  similar  general  directory  listing.  The 
Commission  does  not  intend  that 
telephone  contacts  in  response  to 
general  media  advertising  be  covered 
under  the  Rule.  In  the  Commission's 
experience,  calls  responding  to  general 
media  advertising  do  not  typically 
involve  the  forms  of  deception  and 
abuse  the  Act  seeks  to  stem.  Deceptive 
general  media  advertising  will  continue 
to  be  subject  to  enforcement  actions 
under  the  FTC  Act. 

On  the  other  hand,  the  Conmiission 
knows  that  some  deceptive  sellers  or 
telemarketers  use  mass  media  or  general 
advertising  to  entice  their  victims  to 
call,  particularly  in  relation  to  the  sale 
of  investment  opportunities,  specific 
credit-related  programs,  and  recovery 
rooms.  Given  the  Commission's 
experience  with  the  marketing  of  these 
deceptive  telemarketing  schemes 
through  television  commercials, 
infomercials,  magazine  and  newspaper 
advertisements,  and  other  forms  of  mass 
media  advertising,  the  Commission  has 
excluded  these  activities  from  the 
general  media  advertising  exemption. 

USPS  recommended  that  the 
Commission  designate  prize  promotions 
as  one  of  the  types  of  telemarketing  that 
will  not  be  entitled  to  claim  a  general 
media  advertising  exemption.'*'  USPS 
pointed  out  that  deceptive  telemarketers 
have  proven  to  be  very  adaptable  and 
that  the  general  media  advertising 
exemption  may  be  a  major  loophole  for 
those  with  a  "gift  for  developing  'new 


and  improved*  frauds."  USPS  cautioned 
that  deceptive  telemarketers  may  take 
advantage  of  the  exemption  by 
fashioning  false  and  deceptive  print  and 
broadcast  media  ads  instead  of  using 
direct  mail.  The  Commission  agrees  that 
deceptive  telemarketers  are  adept  at 
circumventing  regidations.  However,  it 
is  impossible  to  predict  acctuately  the 
manner  in  which  their  resoincefulness 
will  manifest  itself  The  Commission's 
law  enforcement  experience  relating  to 
deceptive  telemarketing  has  not 
identified  a  problem  with  general  media 
advertising  of  prize  promotions,  imlike 
the  problems  that  have  arisen  with  the 
enumerated  telemarketing  businesses 
that  have  been  excluded  from  the 
exemption.  In  fact,  it  would  likely  be 
much  more  diffictilt  to  persuade 
constunere  that  they  have  been 
"specially  selected"  t*receive  a  prize  if 
the  solicitation  relating  to  the  prize  were 
to  be  publicized  on  the  television,  in  a 
magazine,  or  through  other  mass  media. 
Therefore,  the  Commission  has  decided 
to  retain  the  exemption  for  mass  media 
advertising  of  prize  promotions.  The 
Conunission  will  reconsider  that 
position  if  general  advertising  of  prize 
promotions  becomes  a  problem  after  the 
Final  Rule  has  been  in  effect. 

Section  310.6(f)  of  the  Final  Rule 
exempts  calls  from  a  customer  in 
response  to  a  direct  mail  solicitation 
that  clearly,  conspicuously,  and 
truthfully  discloses  all  material 
information  listed  in  §  310.3(a)(1)  of  this 
part  for  any  item  offered  in  the  direct 
mail  solicitation.  In  the  Commission's 
experience,  such  solicitations  are  not 
uniformly  related  to  the  forms  of 
deception  and  abuse  the  Act  seeks  to 
stem,  nor  are  they  uniformly  unrelated 
to  such  misconduct.  Rather,  in  certain 
discrete  areas  of  telemarketing,  such 
solicitations  often  provide  the  opening 
for  subsequent  deception  and  abuse. 
The  Commission  has  drawn  upon  its 
enforcement  experience,  identified 
those  problem  areas,  and  excluded  them 
from  this  exemption.  The  exemption 
does  not  apply  to  calls  initiated  by  a 
customer  in  response  to  a  direct  mail 
solicitation  relating  to  any  of  several 
categories  of  goods  or  services: 
investment  opportunities,  credit  repair, 
recovery  rooms,  advance  fee  loans,  or 
prize  promotions. 

Many  commenters  from  law 
enforcement  and  constuner  groups 
strongly  recommended  that  the 
Commission  also  exclude  direct  mail 
solicitations  involving  prize  promotions 
fix)m  this  exemption.  "0  They  pointed 
out  that  direct  mail  solicitations  of  prize 
promotions  are  a  major  source  of 


'**  See  Senate  Report  at  8. 
'"USPS  at  10. 
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consiuner  complaints  and  consumer 
injury,  and  should  remain  withia  the 
Rule's  coverage.  The  Commission  is 
persuaded  that  abuse  in  direct  mail 
prize  promotions  has  been  such  a  major 
source  of  consumer  injury  that  an 
exemption  no  matter  how  carefully 
crafted,  might  provide  loopholes  which 
deceptive  promoters  might  exploit  to 
evade  the  Ride.  Therefore,  the 
Commission  has  added  prize 
promotions  to  the  list  of  telemarketing 
areas  that  are  excluded  from  the  direct 
mail  solicitation  exemption. 

In  excluding  prize  promotions  from 
the  direct  mail  solicitation  exemption, 
the  Commission  has  been  mindful  of  the 
burdens  this  action  might  place  on 
legitimate  prize  promoters.  However, 
the  Commission  believes  that  the 
changes  elsewhere  in  the  Rvde  have 
reduced  substantially  the  burden  on 
legitimate  industry  by  providing 
maximum  flexibility  to  business  as  long 
as  customers  receive  the  necessary 
information  and  protections. 
Furthermore,  the  Commission  believes 
that  any  increased  burden  will  be  - 
minimaL  Based  on  information 
provided  during  the  comment  periods 
and  the  public  workshop,  the  legitimate 
prize  promotion  industry  already 
complies  substantially  with  most  of  the 
Rule's  provisions.  For  example, 
legitimate  prize  promoters  do  not 
misrepresent  the  prize  promotion  or  the 
goods  and  services  offered;  they  do  not 
debit  customer's  accounts  without 
express  verifiable  authorization;  and 
they  maintain  the  required  records. 

Several  commentera  also  pointed  out 
that  the  wording  of  the  exemption  in  the 
revised  proposed  Rule  would  allow 
direct  mail  solicitors  to  claim  an 
exemption  even  if  a  direct  mail 
solicitation  were  totally  deceptive,  since 
the  exemption  was  predicated  solely  on 
making  the  disclosures  required  under 
§  310.3(a)(1). '9'  The  exemption  did  not 
require  that  the  disclosures  be  truthful, 
only  that  disclosures  be  made.  It  was 
not  the  Commission's  intent  to  allow  an 
exemption  predicated  upon  untruthful 
§  310.3(a)(1)  disclosures.  Therefore, 
§  310.6(f)  of  the  Final  Rule  specifies  that 
the  disclosures  be  made  truthfully,  in 
addition  to  being  made  clearly  and 
conspicuously. 

IBM  noted  that  the  Rule's  exemptions 
for  general  media  advertising  in 
§  310.6(e)  and  direct  mail  soUcitations 
in  §  310.6(f)  are  broader  and  do  not 
contain  the  prohibitions  against  further 
solicitation  during  calls  from  consumers 
that  the  Telemarketing  Act  places  on 


catalog  sales.  "^  The  commenter  stated 
that  "this  produces  the  potentially 
perverse  result  of  regulating  most 
intensely  the  marketing  medivnn  that 
provides  the  greatest  indicia  of 
legitimacy  and  the  most  information  for 
the  consumer."  This  is  an  illusory 
problem  since  catalogs,  being  "direct 
mail  solicitations,"  are  exempt  from  the 
Rule,  through  §  310.6(f),  if  they  clearly, 
conspicuously,  and  truthfully  disclose 
all  material  information  required  in 
§  310.3(a)(1). 

Section  310.6(g)  exempts  "telephone 
calls  between  a  telemarketer  and  any 
business,  except  calls  involving  the 
retail  sale  of  nondurable  office  or 
cleaning  supplies."  Several  industry 
commenters  suggested  that  a  "business- 
to-business"  exemption  was  defensible 
only  if  provided  on  an  across-the-board 
basis,  without  exceptions. "'  Industry 
also  asked  that  any  exemption  be 
expanded  to  include  entities  other  than 
businesses,  e.g.,  government  agencies 
and  educational  institutions."* 
Numerous  office  and  cleaning  supphes 
businesses  also  expressed  strong 
dissatisfaction  v\rith  being  covered  by 
the  Rule,  arguing  that  the  burden  of 
complying  vfith  the  Rule  will  fall  on 
legitimate  sellers  and  telemarketers, 
while  the  deceptive  operators  will 
simply  ignore  \he  requirements.'" 

Enforcement  and  consumer  agencies, 
on  the  other  hand,  cautioned  against 
providing  any  business-to-business 
exemption  because  of  the  potential 
loophole  such  an  exemption  would 
provide."*  They  predicted  the  revival  of 
"advertising  specifdty"  scams  that 
victimize  small  businesses  with 
promises  of  fabulous  prizes  in  exchange 
for  the  purchase  of  promotional  items 
engraved  with  the  business's  name. 
These  commenters  also  predicted  the 
rise  of  other  scams  targeting  small 
businesses.  Law  enforcement  agencies 
suggested  that,  if  a  business-to-business 
exemption  were  to  be  included  in  the 
Final  Rule,  the  Commission  should 
expand  the  Ust  of  goods  or  services  that 
would  be  excluded  from  the  exemption. 
They  suggested  that  advertising  and 
promotional  specialties  and  the  sale  of 
Ustings  in  classified  directories  and 


■«•  LA  DOJ  at  7:  MaM  AG  at  5-6:  USPS  at  10-11. 


'"IBM  at  15-17.  The  Telemarketing  Act  exempu 
solicitation  of  sales  through  the  mailing  of  a  catalog 
as  long  as  the  seller  or  telemarketer  "does  not  solicit 
customers  by  phone  but  only  receives  calls  initiated 
by  customers  in  response  to  the  catalog  and  during 
those  calls  takes  orders  only  without  further 
solicitation."  §6106(4). 

'»'  See,  e.g.,  DMA  at  6-7;  AAP  at  3;  BPIA  at  4- 
7. 

'»•£.«.,  AAP  at  3. 

'^  See.  e.g..  Allard.  Allied.  B&D,  BESCO.  Cook. 
Cornerstone,  Daisy.  Decora,  Guernsey,  Jud,  MBR, 
Midesha,  Pelican,  Sablatura,  Total,  Way. 

i»«See,  e.g..  USPS  at  11-12;  lA  DOJ  at  8. 


Other  publications  be  excluded  from  the 
exemption."'  Similarly,  commenters 
from  the  office  suppUes  industry  argued 
that  they  should  not  he  singled  out  for 
inclusion  imder  the  Rule  because  other 
industries  selling  to  businesses  also 
have  a  history  of  abuses,  e.g.,  specialty 
or  business  promotional  products, 
investment  opportunities,  and  premium 
and  prize  promotions."* 

The  Conunission  believes  that 
Congress  did  not  intend  that  every 
business  use  of  the  telephone  be 
covered  by  this  Rule.  Nevertheless,  the 
Commission's  extensive  enforcement 
experioice  pertaining  to  deceptive 
telemarketing  directed  to  businesses, 
particularly  office  and  cleaning  supply 
scams,  amply  demonstrate  that  an 
across-the-board  exemption  for 
business-to-business  contacts  is 
inappropriate.  The  Commission 
recognizes  that  there  may  have  been 
past  problems  with  telemarketing  sales 
of  products  other  than  office  or  cleaning 
supplies  to  businesses.  However,  the 
Commission's  enforcement  experience 
against  deceptive  telemarketers 
indicates  that  office  and  cleaning 
supplies  have  been  by  far  the  most 
significant  business-to-business  problem 
area;  such  telemarketing  falls  wathin  the 
Commission's  definition  of  deceptive 
telemarketing  acts  or  practices. 
Therefore,  the  Commission  has  decided 
not  to  expand  the  list  of  business-to- 
business  telemarketing  activities 
excluded  from  the  exemption.  The 
Commission  will  reconsider  that 
position  if  additional  business-to- 
business  telemarketing  activities 
become  problems  after  the  Final  Rule 
has  been  in  effect. 

BPIA  suggested  that,  if  the 
Commission  does  not  believe  a  total 
exemption  for  business-to-business 
contacts  is  appropriate,  there  may  be 
other  modifications  to  the  language  of 
the  Rule  that  would  provide  reUef  to  the 
legitimate  office  supplies  dealers  who 
would  otherwise  be  subject  to  the  Rule's 
provisions.  "9  The  Commission  beUeves 
that  each  of  the  suggested  modifications 
would  provide  substantial  loopholes  for 
deceptive  telemarketers.  For  example, 
one  suggestion  was  that,  in  the  context 
of  office  and  cleaning  supplies, 
"telemarketer"  be  defined  as  only  those 
operations  that  sell  thefr  products 
exclusively  through  telemarketing.  This 
definition  would  open  the  door  to 
deceptive  telemarketers  who  woidd 
need  to  set  up  only  a  de  minimis 
number  of  non-telemarketing  sales,  e.g., 
by  sales  representative  or  by  catalog,  in 


""See,  e.g.,  USPS  at  11-12:  lA  DOJ  at  8. 
"•BPIA  at  4-7. 
'»»BPIA  at  10-12. 
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order  to  claim  the  exemption.  The  same 
problem  would  arise  from  BPIA's 
alternative  suggestion  that  the  Rule 
exempt  telemarketing  of  office  supplies 
where  the  initial  sale  was  made  by  a 
sales  representative  in  person,  in 
wiiting,  electronically,  or  as  a  result  of 
receipt  of  a  catalog.  Again,  this 
exemption  would  open  the  door  to 
deceptive  telemarketers  who  woidd 
need  to  set  up  only  an  initial  sale 
through  a  deceptive  catalog  or  other 
means  in  order  to  claim  the  exemption. 
BPIA's  third  alternative  was  to  define 
"telemarketer"  as  a  person  employed  or 
under  contract  with  an  office  or 
cleaning  supply  dealer  that  sells  or 
distributes  fewer  than  100  different 
products.  This  alternative  presents 
evidentiary  obstacles  to  law 
enforcement.  Law  enforcement  agencies 
would  have  to  expend  scarce  resources 
to  prove  that  the  number  of  products 
sold  is  less  than  the  threshold  of  100 
and  argue  over  whether  each  brand  or 
size  or  color  of  toner  or  paper  or  other 
product  constitutes  a  separate  product. 
The  Commission  therefore  rejects  these 
suggestions  as  unworkable. 

On  the  other  hand,  telephone  calls  to 
sell  nondurable  office  and  cleaning 
supplies  are  the  only  business-to- 
business  contacts  that  are  not  exempt 
from  this  Rule.  The  Commission 
believes  that  the  conduct  prohibitions 
and  affirmative  disclosures  mandated  by 
the  Final  Rule  are  crucial  to  protect 
businesses — particularly  small 
businesses  and  nonprofit 
organizations — from  the  harsh  practices 
of  some  imscrupulous  sellers  of  those 
products.  Nevertheless,  it  recognizes 
that  the  Rule  may  result  in  a  disparate 
impact  on  the  legitimate  sellers  of  office 
and  cleaning  supplies  as  opposed  to 
other  businesses  exempted  from  the 
Rule.  Therefore,  the  Commission  wishes 
to  balance  the  benefits  derived  from 
compliance  with  the  Rule's  prohibitions 
and  disclosure  requirements  against  the 
burdens  imposed  upon  the  office  and 
cleaning  supply  industry — minimizing 
such  burdens  where  possible. ^^^ 

After  considering  aH  areas  of  the  Rule 
for  possible  minimization  of  compliance 
burdens  to  the  legitimate  office  and 
cleaning  supply  industry,  the 
Commission  has  decided  to  exempt 
sellers  or  telemarketers  engaged  in  the 
sale  of  nondiuable  office  and  cleaning 
supplies  from  tbe  recordkeeping 
requirements  in  §  310.5  of  the  Rule.  The 
Commission  realizes  that  exempting 
sellers  and  telemarketers  of  office  and 


cleaning  supplies  bom  the 
recordkeeping  requirements  may  make 
law.  enforcement's  job  more  difficiUt  in 
some  situations.  However,  the 
Commission  has  determined  that  the 
costs  imposed  on  legitimate  industry 
from  the  recordkeeping  requirements 
under  §  310.5  of  the  Rule  outweigh  the 
benefits  compliance  with  that  Section 
would  afford.  Based  on  its  own  law 
enforcement  actions  against  deceptive 
sellers  and  telemarketers,  the 
Commission  does  not  believe  that  such 
an  exemption  will  significantly  obstruct 
law  enforcement's  efforts  to  stop 
^unlawful  activities  by  sellers  and 
telemarketers  of  nondurable  office  and 
cleaning  supplies. 

G.  Section  310.7:  Actions  by  States  and 
Private  Persons 

The  Telemarketing  Act  permits 
certain  State  officials  and  private 
persons  to  bring  civil  actions  in  an 
appropriate  federal  district  court  for 
violations  of  this  Rule.^'  Section 
310.7(a)  sets  forth  the  notice  that  such 
parties  must  provide  to  the  Commission 
regarding  those  actions.  Such  parties 
must  serve  written  notice  of  their  action 
on  the  Commission,  if  feasible,  prior  to 
initiating  an  action  imder  this  Rule.  The 
notice  must  include  a  copy  of  the 
complaint  and  any  other  pleadings  to  be 
filed  with  the  court.  U  prior  notice  is  not 
feasible,  the  State  official  or  private 
person  must  serve  the  Commission  with 
the  required  notice  immediately  upon 
instituting  its  action. 

One  commenter  suggested  that  the 
street  address  and  telephone  number  be 
added  to  the  mailing  address  given  in 
the  Rule  in  order  to  clarify  that 
overnight  express  delivery  or  facsimile 
would  also  be  appropriate  for  providing 
written  notice  of  State  action  to  the 
Commission.202  The  Commission 
believes  that  such  an  agreement  on 
service  can  be  arranged  informally 
between  the  Commission  and  the  States. 
Such  an  informal  agreement  also 
provides  the  flexibility  needed  as 
addresses  and  telephone  numbers  may 
change  in  the  future. 

Section  310.7(b)  of  the  revised 
proposed  Rule  stated  that  the  RuJe 
"does  not  vest  the  attorney  general  of 
any  State  or  any  private  person  with 
jurisdiction  over  any  person  or  activity 
outside  the  jurisdiction  of  the  FTC 
Act."  203  This  provision  prompted 


considerable  comment  from  State  law 
enforcement  agencies,  who  noted  that 
the  States  are  able  to  sue  third  parties 
(including  many  parties  who  are  exempt 
frwm  FTC  jurisdiction)  in  State  court  for 
assisting  and  facilitating  telemarketing 
fraud. 20*  The  States  had  anticipated 
that,  in  filing  federal  suits  under  tho 
Act,  State  pendent  claims  could  and 
would  be  joined  to  the  federal  causes  of 
action.  The  States  expressed  concern 
that  the  language  in  §  310.7(b)  could  be 
construed  to  strip  States  of  the  right  to 
bring  pendent  claims  against  entities 
that  are  exempt  fixjm  FTC 
jurisdiction.  205 

The  Commission  does  not  believe  that 
the  language  of  §  310.7(b)  in  the  revised 
proposed  Rule  would  have  compelled 
the  construction  that  prompted  NAAG's 
concern;  but  to  clarify  that  the 
Commission  intends  to  provide  no 
support  to  such  a  construction,  it  has 
decided  to  delete  §  310.7(b). 

Congress  clearly  intended  that  the  Act 
and  the  Rule  serve  to  enhance,  and  not 
detract  from.  State  law  enforcement 
efforts  to  address  telemarketing  fraud. 
As  NAAG  pointed  out.^o*  section  6103(f) 
of  the  Act  contains  language  which 
makes  it  clear  that  the  limitation  in 
section  6105(b)  of  the  Act  does  not 
restrict  a  State's  authority  to  pursue  any 
claim  or  action  imder  its  own  laws  in 
State  court.  Therefore,  the  Final  Rule 
adds  a  new  §  310.7(b),  with  language 
tiBcking  §  6103(f)(1)  of  the 
Telemarketing  Act  to  clarify,  in  the 
Rule,  that  notwitiistanding 
jurisdictional  Umitations  of  the  FTC 
Act,  an  authorized  State  official  is  not 
inhibited  bom  proceeding  in  State  court 
on  the  basis  of  an  alleged  violation  of 
any  civil  or  criminal  statute  of  such 
State. 

m.  Preemption 

Section  310.8  of  the  revised  proposed 
Rule  stated  that  "(n)othing  in  (the  Rule) 
shall  be  construed  to  preempt  any  State 
law  that  is  not  in  direct  conflict  with 
any  provision  of  (the  Rule)."  This  was 
intended  to  provide  that  State  statutes, 
rules,  or  regulations  concerning 
telemarketing  that  contain  prohibitions 
or  requirements  that  are  not  imposed  by 
this  Rule  would  remain  in  effect,  to  the 
extent  that  these  statutes  do  not  conflict 
with  this  Rule.  This  provision  was 
intended  to  make  clear  that  State  laws 
can  exceed  the  threshold-level 
requirements  established  by  the  Rule  as 


**'  BPIA  estimates  that,  based  on  Dunn  and 
Bradstreet  data  for  1995,  there  are  over  6,000  office 
supply  dealers  in  the  United  States,  and  the  vast 
majority  of  these  firms  have  annual  revenues  of  less 
than  $2  million.  BPIA  at  8. 


»'  See  15  U.S.C.  6103  and  6104. 

»»  See  generally  DMA. 

^'The  Act  states:  "(N)o  activity  which  is  outside 
the  jurisdiction  of  (the  FTC)  Act  shall  be  affected 
by  this  Act."  IS  U.S.C.  6105(a).  In  addition,  the 
legislative  history  includes  the  statement  that: 
"(t)he  legislation  •  •  •  does  not  vest  the  FTC,  the 
State  attorneys  general,  or  private  parties  with 


jurisdiction  over  any  person  over  whom  the  FTC 
does  not  otherwise  have  authority."  Senate  Report 
at  14. 

»<  See.  e.g..  NAAG  at  21:  VT  AG  at  2;  NACAA 
at  8. 

"•NAAG  at  8. 
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long  as  they  do  not  directly  conflict 
with  the  Rule's  requirements. 

This  provision  prompted  considerable 
comment  from  industry  and  from  law 
enforcement  and  consumer  groups.^o? 
Industry  generally  recommended  that 
the  Rule  adopt  a  preemption  standard 
based  on  "inconsistency,"  which  has 
been  used  by  the  FTC  in  its  Mail  or 
Telephone  Order  Rule.  16  CFR  part  435. 
They  argued  that  such  a  standard  would 
preempt  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
the  federal  rules  to  the  extent  that 
consumers  are  not  provided  with  equal 
or  greater  protections,  and  would 
preempt  those  provisions  of  State  law 
which  provide  the  same  requirements  as 
the  federal  rules,  but  which  demand 
that  the  requirements  be  undertaken  in 
a  fashion  different  from  the  federal  law. 

Law  enforcement  asked  that  the 
Cammission  clarify  that  the  Rule  does 
not  preempt  State  law  and 
recommended  that  a  presumption 
against  preemption  be  included  in  the 
text  of  the  Rule.^os  They  noted  that  the 
Act  did  not  authorize  the  FTC  to 
preempt  State  laws  and  that,  by 
including  a  preemption  section.  States 
with  stronger/egulations  than  the  Rule 
could  find  themselves  facing 
preemptive  challenges  since  the  stricter 
State  regulations  could  be  seen  to 
conflict  with  federal  law.  GA  OCA 
suggested  that,  if  the  FTC  intends  to 
include  a  preemption  section,  the  Rule 
should  use  the  traditional  standard  of 
preemption  used  in  other  FTC  rules,  i.e., 
that  State  law  is  preempted  only  to  the 
extent  that  it  provides  less  consimier 
protection  than  does  the  Ride.^o* 
NASAA  recommended  that  only  State 
regulations  requiring  conduct  that 
would  directly  conflict  with  the  federal 
rule  should  be  exempted.^'o 

NAAG  commented  most  extensively 
on  this  issue,  urging  deletion  of  any 
preemption  provision  from  the  Rule.2" 
NAAG  stated  that  the  language  of  the 
revised  proposed  Rule  deviated 
sufficiently  from  the  language  of  the 
statute  that  it  could  be  used  by 
defendants  to  argue  that  the  FTC,  by 
adoption  of  its  Rule,  has  preempted 
enforcement  of  some  State  laws  which 
are  stronger  than  the  FTC  Rule.  NAAG 


*"  See,  e.g..  Spiegel  at  1;  DMA  at  9-11;  Olan  at 
4-6;  ATA  at  2:  NASAA  at  2;  N)  DCA  at  5;  MD  AG 
at  1-2;  VT  AG  at  3;  GA  OCA  at  3-4;  MA  AG  at  6- 
7;  NCL  at  4;  lA  DOJ  at  8;  NAAG  at  6-12. 

*"  Several  commenters  requested  clarification 
that  county,  municipal  or  other  local  laws  would 
not  be  preempted  by  the  Rule.  See  generally  Napa; 
Hillsborough:  NACAA;  NYC;  San  Diego. 

WGA  OCA  at  3-4. 

""NASAA  at  2. 

I " '  NAAG  at  6-12.  NAAG's  position  was 
supported  by  AARP.  CFA,  NACAA,  LA  DO],  and 
USPS. 


further  stated  that  although  it 
"disagree[s]  that  the  Rule  has  this 
preemptive  effect,  or  in  fact  can  have 
this  effect  when  Congress  clearly  spoke 
(in  section  4(f)(1)  of  the  Act,  15  U.S.C. 
6103(f)(1))  in  favor  of  no  preemption, 
history  tells  us  that  such  arguments  vdll 
be  made  and,  as  such  will  make 
enforcement  of  our  more  constuner- 
friendly  State  laws  more  time- 
consLuning  and  difficult."  NAAG  further 
predicted  that  deceptive  telemarketers 
defending  against  a  State  enforcement 
action  may  point  to  the  Commission's 
deletion  of  certain  provisions  included 
in  the  initial  version  of  the  Rule 
published  with  the  NPR  as  evidence 
that  in  rejecting  those  provisions,  the 
Commission  effectively  preempted 
similar  provisions  in  State  law. 

The  Commission  does  not  intend  any 
such  preemptive  effect  and  is  persuaded 
by  NAAG's  arguments  that  the  quoted 
preemption  provision  in  the  revised 
proposed  Riile  should  be  dropped.  By 
including  §  310.7(b)  that  tracks  section 
4(f)(1)  of  the  Act.  15  U.S.C.  6103(f)(1), 
the  Commission  intends  to  underscore 
that  the  Rule  does  not  "prohibit  any 
attorney  general  or  other  authorized 
State  official  from  proceeding  in  State 
court  on  the  basis  of  an  alleged  violation 
of  any  civil  or  criminal  statute  of  such 
State." 

IV.  Effective  Date 

The  revised  proposed  Rule  set  an 
effective  date  of  30  days  from  the  date 
the  Rule  was  prescribed.  Most  industry 
commenters  stated  that  30  days  was 
inadequate  to  permit  systems  to  be 
refined,  review  and  rewrite  materials, 
review  and  renegotiate  contracts 
between  sellers  and  telemarketers,  and 
train  workers.2'2  The  Commission 
agrees  that  there  should  be  a  longer 
period  of  time  between  the  date  this 
Rule  is  prescribed  and  the  effective  date 
in  order  to  provide  sufficient  time  for 
industry  members  to  familiarize 
themselves  with  the  requirements  of  the 
Final  Rule  and  to  ensure  that  their 
operations  are  in  compliance.  The 
Commission  believes  four  months  is  an 
adequate  amount  of  time  to  address  the 
industry's  needs  in  this  regard. 
Accordingly,  the  effective  date  for  this 
Rule  is  December  31, 1995. 

V.  Regulatory  Flexibility  Act 

In  publishing  the  initially  proposed 
Rule,  the  Commission  certified,  subject 
to  subsequent  pubUc  comment,  that  the 
proposed  Rule,  if  promulgated,  would 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
and,  therefore,  that  the  provisions  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  requiring  an  initial  regulatory 
analysis,  did  not  apply.^'J  The 
Commission  noted  tiiat  any  economic 
costs  imposed  on  small  entities  by  the 
proposed  Rule  were,  in  many  instances, 
specifically  imposed  by  statute.  Where 
they  were  not,  efforts  had  been  made  to 
minimize  any  imforeseen  burden  on 
small  entities.  The  Commission 
determined,  on  the  basis  of  the 
information  available  to  the  staff  at  that 
time,  that  the  proposed  Rule  would 
result  in  few,  if  any,  independent 
additional  costs.  The  Commission 
nonetheless  requested  comment  on  the 
effects  of  the  proposed  Rule  on  costs, 
profitability,  competitiveness,  and 
employment  in  small  entities,  in  order 
not  to  overlook  any  substantial 
economic  impact  that  would  warrant  a 
final  regulatory  flexibiUty  analysis.*'* 

The  information  and  comments 
received  by  the  Commission  did  not 
provide  sufficient  reliable  statistical  or 
analytical  data  to  quantify  precisely  the 
effect,  differential  or  otherwise,  of  the 
proposed  Rule  on  small  entities  versus 
its  effect  on  all  entities  that  may  be 
subject  to  this  Rule.  Accordingly,  the 
Commission  has  determined  that  public 
comments  and  information  before  the 
Commission  do  not  alter  the  conclusion 
that  the  Final  Rule  would  not  have  a 
sufficiently  significant  economic  impact 
on  a  substantial  number  of  small  entities 
to  warrant  a  final  regulatory  flexibiUty 
analysis  imder  the  Regulatory 
Flexibility  Act.  This  notice  serves  as 
certification  to  that  effect  to  the  Small 
Business  Administration. 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
{"PRA"),2"5  and  implementing 
regulations  of  the  Office  of  Management 
and  Budget  ("OMB")  2'6  require 
agencies  to  obtain  clearance  for 
regulations  that  involve  the  "collection 
of  information,"  which  includes  both 
reporting  and  recordkeeping 
requirements.  In  the  RNPRM,  the 
Commission  proposed  requiring  sellera 
or  telemarketers  to  maintain  certain 
records  relating  to  telemarketing 
transactions.  "The  proposed 
recordkeeping  requirements  were 
"collections  of  information"  as  defined 
by  the  OMB  regulations  implementing 
the  PRA.  The  proposed  requirements, 
therefore,  were  submitted  to  OMB  for 
review  imder  the  PRA  and  were 


2"  See,  e.g..  AAF  at  1;  CHC  at  7;  DMA  at  11-14; 
NIMA  at  4:  IBM  at  23-26;  Olan  at  6;  Spiegel  at  2; 
HIIat2. 


"'60  FR  8313,  8322  (Feb.  14. 1995). 

"<M. 

'"44  U.S.C.  3501-3520. 

"•5  CFR  1320.7(c). 
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published  in  the  Federal  Register  for 
separate  comment.^''' 

The  Commission  estimated  that 
approximately  40,000  industry  members 
could  be  afiiected  by  the  revised 
proposed  Rule's  recordkeeping 
requirements.  It  further  estimated  that 
no  more  than  100  companies  would  find 
it  necessary  to  develop,  modify, 
construct,  or  assemble  materials  or 
equipment  in  order  to  comply  with  the 
revised  proposed  Rule.  The  Commission 
further  estimated  that  it  would  take 
these  100  entities  approximately  100 
hours  each  during  the  first  year  of 
compliance  to  assemble  the  necessary 
equipment,  for  a  total  of  10,000  biuxien 
hours,  h  also  estimated  that  the 
companies  that  already  have 
recordkeeping  systems  would  require 
only  one  hoiu*  to  comply  with  the 
proposed  recordkeeping  requirements, 
for  a  total  burden  estimate  of  49,900 
hours.  The  Commission  requested  that 
this  figure  be  rounded  up  to  a  burden 
estimate  of  50,000  hours.  The  additional 
burden  hotus,  which  was  a  yearly 
estimate,  allowed  for  approximately  100 
new  companies  to  enter  the  industry 
during  each  succeeding  year  without 
requiring  the  Commission  to  modify  the 
buiden  estimate. 

The  revised  proposed  Rule  required 
sellers  and  telemarketers  to  provide 
certain  disclosiu^s  in  telemarketing 
transactions.  Specifically,  the  reviwd 
proposed  Rule  required  sellers  or 
telemarketers  to  disclose  in  an  outboimd 
telephone  call,  the  identity  of  the  seller; 
the  piupose  of  the  call;  the  nature  of  the 
goods  or  services;  and  that  no  piuchase 
was  necessary  to  win  if  a  prize 
promotion  was  offered  in  conjunction 
with  a  sales  offer  of  goods  or  services. 
If  requested,  the  telemarketer  was 
required  to  disclose  the  no-purchase 
entry  method  for  the  prize  promotion. 

The  Commission  estimated  that 
40,000  industry  members  make 
approximately  9  billion  calls  per  year, 
or  225,000  calls  per  year  per  company. 
However,  under  §§  310.6(d)  and  (e)  of 
the  revised  proposed  Rule,  if  an 
industry  member  chose  to  solicit 
consumers  by  using  advertising  media 
other  than  direct  mail  or  by  using  direct 
mail  solicitations  that  make  certain 
required  disclosures,  it  would  be 
exempted  from  complying  with  other 
disclosures  required  by  the  Rule. 
Because  the  burden  of  complying  with 
written  disclosures  would  be  much 
lower  than  the  burden  of  complying 
with  all  the  Rule's  provisions,  the 
Commission  estimated  that  at  least 
9,000  firms  would  choose  to  adopt 
telemarketing  methods  that  exempt 


2"flO  FR  32682  Oune  23, 1995). 


them  from  the  revised  proposed  Rule's 
oral  disclosure  requirements.  The 
Commission  estimated  that  it  woiild 
take  7  seconds  for  callers  to  disclose  the 
required  information.  It  also  estimated 
that  at  least  60%  of  calls  resulted  in 
"hang-ups"  before  the  seller  or 
telemarketer  could  make  all  the  required 
oral  disclosures  and  therefore  lasted 
only  2  seconds.  Accordingly,  the 
Commission  estimated  that  the  total 
disclosure  burden  of  the  revised 
proposed  Rule's  requirements  was 
approximately  250^hours  per  firm  or 
7.75  million  hoiu^. 

The  revised  proposed  Rule  also 
required  additional  disclosures  before 
the  customer  paid  for  goods  or  services. 
Specifically,  the  sellers  or  telemarketers 
were  required  to  disclose  the  total  costs 
to  puichiase,  receive,  or  use  the  offered 
goods  or  services:  all  material 
restrictions;  all  material  terms  and 
conditions  of  the  seller's  refund, 
cancellation,  exchange,  or  repiuchase 
poUdes  if  a  representation  about  the 
policy  was  part  of  the  sales  offer;  and 
that  no  purchase  was  necessary  to  win 
if  a  prize  promotion  was  offered  in 
conjunction  with  a  sales  offer  of  goods 
or  service.  The  telemarketer  also  had  to 
disclose  the  non-purchase  entry  method 
for  the  prize  promotion.  The 
Commission  estimated  that 
approximately  10  seconds  were 
necessary  to  make  these  required 
disclosiu^s  orally.  However,  these 
disclosures  were  only  required  to  be 
made  where  a  call  resulted  in  an  actual 
sale.  The  Commission  estimated  that 
sales  occur  in  approximately  6  percent 
of  telemarketing  calls.  Accordingly,  the 
estimated  burden  for  the  disclosiues 
was  37.5  hours  per  firm  or  1.163  million 
hoius. 

Alternately,  the  disclosures  reqiiired 
before  the  customer  paid  for  goods  or 
services  could  be  made  in  writing.  The 
Commission  estimated  that 
approximately  9,000  firms  would 
choose  to  comply  with  the  optional 
written  disclosure  requirement. 
Although  this  burden  estimate  was 
difficiilt  to  quantify,  mailing  campaigns 
appeared  to  be  much  less  burdensome 
for  firms  than  were  individual  oral 
disclosiu^s.  The  Commll^h  also  found 
that  these  disclosure  requirements  were 
closely  consistent  with  the  ordinary 
business  practices  of  most  members  of 
the  industry.  Absent  the  recordkeeping 
requirements,  the  Commission  believed 
that  this  was  the  type  of  information 
that  would  be  retained  by  these  entities 
in  any  event  dining  the  normal  course 
of  business  because  it  would  be  useful 
in  resolving  private,  non-govenunental 
inquiries  and  disputes.  Nonetheless,  the 
Commission  had  no  reliable  data  from 


which  to  conclude  that  there  was  no 
separately  identifiable  biuxlen 
associated  with  this  provision. 
Therefore,  it  estimated  that  a  typical 
firm  would  spend  approximately  10 
hoius  per  year  engaged  in  activities 
ensuring  compliance  with  this  provision 
of  the  Rule,  for  an  estimated  burden 
estimate  of  90,000  hours. 

No  comments  were  received 
addressihg  the  Commission's  paperwork 
burden  projections.  Therefore  the 
Commission  sees  no  reason  to  revise  its 
projections  of  burden  per  year  per 
covered  industry  member,  or  to  modify 
the  recordkeeping  or  disclosure 
requirements  in  the  revised  proposed 
Rule. 

Because  the  aforementioned 
requirements  would  involve  the 
"collection  of  information"  as  defined 
by  the  regulations  of  OMB,  the 
Conunission  was  required  to  submit  the 
proposed  requirements  to  OMB  for 
clearance,  5  CFR  1320.13,  and  did  so  as 
part  of  this  proceeding.  OMB  approved 
the  request  and  assigned  control  number 
3084-0097  to  the  information  collection 
requirements.  This  approval  will  expire 
on  July  31, 1998,  unless  it  has  been 
extended  before  that  date. 

List  of  SubjecU  in  16  CFR  Part  310 

Telemarketing,  Trade  practices. 

Accordingly,  the  Commission  amends 
chapter  I,  subchapter  C  of  16  CFR  by 
adding  a  new  part  310  to  read  as 
follows: 

PART  310— TELEMARKETING  SALES 
RULE 

Sec. 

3iai    Scope  of  regulations  in  this  part 

310.2  De&iitions. 

310.3  Deceptive  telemarketing  acts  or 
practices. 

310.4  Abusive  telemarketing  acts  or 
practices. 

310.5  Recordkeeping  requirements. 

310.6  Exemptions. 

310.7  Actions  by  states  and  private  persons. 

310.8  Severability. 
Authority:  15  U.S.C.  6101-6108. 

§  31 0.1    Scope  of  regulations  In  this  part 

This  part  implements  the 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act,  15  U.S.C.  6101- 
6108. 

§310.2    Definitions. 

(a)  Acquirer  means  a  business 
organization,  financial  institution,  or  an 
agent  of  a  business  organization  or 
financial  institution  that  has  authority 
from  an  organization  that  operates  or 
licenses  a  credit  card  system  to 
authorize  merchants  to  accept,  transmit, 
or  process  payment  by  credit  card 
through  the  credit  card  system  for 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23,  1995  /  Rules  and  Regulations    43865 


money,  goods  or  services,  or  anything 
else  of  value. 

(b)  Attorney  General  means  the  chief 
legal  officer  of  a  State. 

(c)  Cardholder  means  a  person  to 
whom  a  credit  card  is  issued  or  who  is 
authorized  to  use  a  credit  card  on  behalf 
of  or  in  addition  to  the  person  to  whom 
the  credit  card  is  issued. 

(d)  Commission  means  the  Federal 
Trade  Commission. 

(e)  Credit  means  the  right  granted  by 
a  creditor  to  a  debtor  to  defer  payment 
of  debt  or  to  inciu-  debt  and  defer  its 
payment. 

(f)  Credit  card  means  any  card,  plate, 
coupon  book,  or  other  credit  device 
existing  for  the  piupose  of  obtaining 
money,  property,  labor,  or  services  on 
credit. 

(g)  Credit  card  sales  draft  means  any 
record  or  evidence  of  a  credit  card 
transaction. 

(h)  Credit  card  system  means  any 
method  or  procedure  used  to  process 
credit  card  transactions  involving  credit 
cards  issued  or  licensed  by  the  operator 
of  that  system. 

(i)  Customer  means  any  person  who  is 
or  may  be  required  to  pay  for  goods  or 
services  offered  through  telemarketing. 

(j)  Investment  opportunity  means 
anything,  tangible  or  intangible,  that  is 
offered,  offered  for  sale,  sold,  or  traded 
based  wholly  or  in  part  on 
representations,  either  express  or 
implied,  about  past,  present,  or  futiu« 
income,  profit,  or  appreciation. 

(k)  Material  means  likely  to  affect  a 
person's  choice  of,  or  conduct  regarding, 
goods  or  services. 

(1)  Merchant  means  a  person  who  is 
authorized  imder  a  written  contract 
with  an  acquirer  to  honor  or  accept 
credit  cards,  or  to  transmit  or  process  for 
payment  credit  card  payments,  for  the 
purchase  of  goods  or  services. 

(m)  Merchant  agreement  means  a 
written  contract  between  a  merchant 
and  an  acquirer  to  honor  or  accept 
credit  cards,  or  to  transmit  or  process  for 
payment  credit  card  payments,  for  the 
purchase  of  goods  or  services. 

(n)  Outbound  telephone  call  means  a 
telephone  call  initiated  by  a 
telemarketer  to  induce  the  purchase  of 
goods  or  services. 

(o)  Person  means  any  individual, 
group,  unincorporated  association, 
limited  or  general  partnership, 
corporation,  or  other  business  entity. 

{p)  Prize  means  anything  offered,  or 
purportedly  offered,  and  given,  or 
piuportedly  given,  to  a  person  by 
chance.  For  purposes  of  this  definition, 
chance  exists  if  a  person  is  guaranteed 
to  receive  an  item  and,  at  the  time  of  the 
offer  or  piuported  offer,  the  telemarketer 


does  not  identify  the  specific  item  that 
the  person  will  receive, 
(qj  Prize  promotion  means: 

(1)  A  sweepstakes  or  other  game  of 
chance;  or 

(2)  An  oral  or  written  express  or 
implied  representation  that  a  person  has 
won,  has  been  selected  to  receive,  or 
may  be  eligible  to  receive  a  prize  or 
purported  prize. 

(rj  Se/ier  means  any  person  who,  in 
coimection  with  a  telemarketing 
transaction,  provides,  offers  to  provide, 
or  arranges  for  others  to  provide  goods 
or  services  to  the  customer  in  exchange 
for  consideration. 

(s)  State  means  any  State  of  the 
United  States,  the  District  of  Coliunbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  and  any  territory  or  possession 
of  the  United  States. 

(t)  Telemarketer  means  any  person 
who,  in  coiuiection  with  telemarketing, 
initiates  or  receives  telephone  calls  to  or 
from  a  customer. 

(u)  Telemarketing  means  a  plan, 
program,  or  campaign  which  is 
conducted  to  induce  the  purchase  of 
goods  or  services  by  use  of  one  or  more 
telephones  and  which  involves  more 
than  one  interstate  telephone  call.  The 
term  does  not  include  the  solicitation  of 
sales  through  the  mailing  of  a  catalog 
which:  Contains  a  written  description  or 
illustration  of  the  goods  or  services 
offered  for  sale;  includes  the  business 
address  of  the  seller;  includes  multiple 
pages  of  written  material  or 
illustrations;  and  has  been  issued  not 
less  frequently  than  once  a  year,  when 
the  person  making  the  solicitation  does 
.  not  solicit  customers  by  telephone  but 
only  receives  calls  initiated  by 
customers  in  response  to  the  catalog  and 
diuing  those  calls  takes  orders  only 
without  further  solicitation.  For 
purposes  of  the  previous  sentence,  the 
term  "further  solicitation"  does  not 
include  providing  the  customer  with 
information  about,  or  attempting  to  sell, 
any  other  item  included  in  the  same 
catalog  which  prompted  the  customer's 
call  or  in  a  substantially  similar  catalog. 

§  31 0.3    Deceptive  telamarlceting  acts  or 
practices. 

(a)  Prohibited  deceptive  telemarketing 
acts  or  practices.  It  is  a  deceptive 
telemarketing  act  or  practice  and  a 
violation  of  tihis  Rule  for  any  seller  or 
telemarketer  to  engage  in  the  following 
conduct: 

(1)  Before  a  customer  pays '  for  goods 
or  services  offered,  failing  to  disclose,  in 


a  clear  and  conspicuous  maimer,  the 
following  material  information: 

(i)  The  total  costs  to  purchase,  receive, 
or  use,  and  the  quantity  of,  any  goods 
or  services  that  are  the  subject  of  the 
sales  offer;  ^ 

(ii)  All  material  restrictions, 
limitations,  or  conditions  to  purchase, 
receive,  or  use  the  goods  or  services  that 
are  the  subject  of  the  sales  offer; 

(iii)  If  the  seller  has  a  poUcy  of  not 
making  refunds,  cancellations, 
exchanges,  or  repiux:hases,  a  statement 
informing  the  customer  that  this  is  the 
seller's  policy;  or,  if  the  seller  or 
telemarketer  makes  a  representation 
about  a  refund,  cancellation,  exchange, 
or  repurchase  policy,  a  statement  of  all 
material  terms  and  conditions  of  such 
policy; 

(iv)  In  any  prize  promotion,  the  odds 
of  being  able  to  receive  the  prize,  and 
if  the  odds  are  not  calculable  in 
advance,  the  factors  used  in  calculating 
the  odds;  that  no  purchase  or  payment 
is  required  to  win  a  prize  or  to 
participate  in  a  prize  promotion;  and  the 
no  pim:hase/no  payment  method  of 
participating  in  the  prize  promotion 
with  either  instructions  on  how  to 
participate  or  an  address  or  local  or  toll- 
free  telephone  niunber  to  which 
customers  may  write  or  call  for 
information  on  how  to  participate;  and 

(v)  All  material  costs  or  conditions  to 
receive  or  redeem  a  prize  that  is  the 
subject  of  the  prize  promotion; 

(2)  Misrepresentii^,  directly  or  by 
implication,  any  of  the  following 
material  information: 

(i)  The  total  costs  to  purchase,  receive, 
or  use,  and  the  quantity  of,  any  goods 
or  services  that  are  the  subject  of  a  sales 
offer; 

(ii)  Any  material  restriction, 
limitation,  or  condition  to  purchase, 
receive,  or  use  goods  or  services  that  are 
the  subject  of  a  sales  offer; 

(iii]  Any  material  aspect  of  the 
performance,  efficacy,  nature,  or  central 
characteristics  of  goods  or  services  that 
are  the  subject  of  a  sales  offer; 

(iv)  Any  material  aspect  of  the  nature 
or  terms  of  the  seller's  refund, 
cancellation,  exchange,  or  repiut:hase 
policies; 

(v)  Any  material  aspect  of  a  prize 
promotion  including,  but  not  limited  to, 
the  odds  of  being  able  to  receive  a  prize, 
the  natiu«  or  value  of  a  prize,  or  that  a 
purchase  or  payment  is  required  to  win 


'  When  a  seller  or  telemarketer  uses,  or  directs  a 
customer  to  use,  a  courier  to  transport  payment,  the 
seller  or  telemarketer  must  make  the  disclosures 
required  by  §  310.3(a)(1)  before  sending  a  courier  to 
pick  up  payment  or  authorisation  for  payment,  or 


directing  a  customer  to  have  a  courier  pick  up 
payment  or  authorization  for  payment. 

2  For  offers  of  consumer  credit  products  subject  to 
the  Truth  in  Lending  Act.  15  U.S.C.  1601  et  seq.. 
and  Regulation  Z,  12  CFR  pari  226,  compliance 
with  the  disclosure  requirements  under  the  Truth 
in  Lending  Act,  and  Regulation  Z,  shall  constitute 
compliance  with  S  310.3(a}(l)(i)  of  this  Rule. 
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a  prize  or  to  participate  in  a  prize 
promotion; 

(vi)  Any  material  aspect  of  an 
investment  opportunity  including,  but 
not  limited  to,  risk,  liquidity,  earnings 
potential,  or  profitability;  or 

(vii)  A  seller's  or  telemarketer's 
affiliation  with,  or  endorsement  by,  any 
government  or  third-party  organization; 

(3)  Obtaining  or  submitting  for 
payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  person's 
checking,  savings,  share,  or  similar 
account,  without  that  person's  express 
verifiable  authorization.  Such 
authorization  shall  be  deemed  verifiable 
if  any  of  the  following  means  are 
employed: 

[i)  Express  written  authorization  by 
the  customer,  which  may  include  the 
customer's  signature  on  the  negotiable 
instrument;  or 

(ii)  Express  oral  authorization  which 
is  tape  recorded  and  made  available 
upon  request  to  the  customer's  bank  and 
which  evidences  clearly  both  the 
customer's  authorization  of  payment  for 
the  goods  and  services  that  are  the 
subject  of  the  sales  offer  and  the 
customer's  receipt  of  all  of  the  following 
information: 

(A)  The  date  of  the  draft(s); 

(B)  The  amount  of  the  draft(s); 

(C)  The  payor's  name; 

(D)  The  number  of  draft  payments  (if 
more  than  one); 

(E)  A  telephone  niunber  for  customer 
inquiry  that  is  answered  during  normal 
business  hours;  and 

(F)  The  date  of  the  customer's  oral 
authorization;  or 

(iii)  Written  confirmation  of  the 
transaction,  sent  to  the  customer  prior  to 
submission  for  payment  of  the 
customer's  check,  draft,  or  other  form  of 
negotiable  paper,  that  includes: 

(a)  All  of  the  information  contained 
in  §§  310.3(a)(3)(ii)(AHF);  and 

(B)  The  procedures  by  which  the 
customer  can  obtain  a  refund  from  the 
seller  or  telemarketer  in  the  event  the 
confirmation  is  inaccurate;  and 

(4)  Making  a  false  or  misleading 
statement  to  induce  any  person  to  pay 
for  goods  or  services. 

(b)  Assisting  and  facilitating.  It  is  a 
deceptive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  a  person 
to  provide  substantial  assistance  or 
support  to  any  seller  or  telemarketer 
when  that  person  knows  or  consciously 
avoids  knowing  that  the  seller  or 
telemarketer  is  engaged  in  any  act  or 
practice  that  violates  §§  310.3(a)  or  (c), 
or  §310.4  of  this  Rule.  ' 

(c)  Credit  card  laundering.  Except  as 
expressly  permitted  by  the  applicable 
credit  card  system,  it  is  a  deceptive 
telemarketing  act  or  practice  and  a 
violation  of  this  Rule  for: 


(1)  A  merchant  to  present  to  or 
deposit  into,  or  cause  another  to  present 
to  or  deposit  into,  the  credit  card  system 
for  payment,  a  credit  card  sales  draft 
generated  by  a  telemarketing  transaction 
that  is  not  the  result  of  a  telemarketing 
credit  card  transaction  between  the 
cardholder  and  the  merchant; 

(2)  Any  person  to  employ,  solicit,  or 
otherwise  cause  a  merchant  or  an 
employee,  representative,  or  agent  of  the 
merchant,  to  present  to  or  deposit  into 
the  credit  card  system  for  payment,  a 
credit  card  sales  draft  generated  by  a 
telemarketing  transaction  that  is  not  the 
result  of  a  telemarketing  credit  card 
transaction  between  the  cardholder  and 
the  merchant;  or 

(3)  Any  person  to  obtain  access  to  the 
credit  card  system  through  the  use  of  a 
business  relationship  or  an  affiliation 
with  a  merchant,  when  such  access  is 
not  authorized  by  the  merchant 
agreement  or  the  appUcable  credit  card 
system. 

S  310.4    Abusive  tBtomartoting  acts  or 


(a)  Abusive  conduct  generally.  It  is  an 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  any 
seller  or  telemarketer  to  engage  in  the 
following  conduct: 

(1)  Threats,  intimidation,  or  the  use  of 
profane  or  obscene  language; 

(2)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  for  goods  or 
services  represented  to  remove 
derogatory  information  from,  or 
improve,  a  person's  credit  history,  credit 
record,  or  oedit  rating  imtil: 

(i)  The  time  frame  in  which  the  seller 
has  represented  all  of  the  goods  or 
services  will  be  provided  to  that  person 
has  expired;  and 

(ii)  The  seller  has  provided  the  person 
with  documentation  in  the  form  of  a 
consiuner  report  fiY}m  a  consiuner 
reporting  agency  demonstrating  that  the 
promised  results  have  been  achieved, 
such  report  having  been  issued  more 
than  six  months  afier  the  results  were 
achieved.  Nothing  in  this  Rule  should 
be  construed  to  affect  the  requirement  in 
the  Fair  Credit  Reporting  Act,  15  U.S.C. 
1681,  that  a  consumer  report  may  only 
be  obtained  for  a  specified  permissible 
piupose; 

(3)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  from  a 
person,  for  goods  or  services 
represented  to  recover  or  otherwise 
assist  in  the  return  of  money  or  any 
other  item  of  value  paid  for  by,  or 
promised  to,  that  person  in  a  previous 
telemarketing  transaction,  until  seven 
(7)  business  days  after  such  money  or 
other  item  is  delivered  to  that  person. 
This  provision  shall  not  apply  to  goods 


or  services  provided  to  a  person  by  a 
Ucensed  attorney;  or 

(4)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  in  advance 
of  obtaining  a  loan  or  other  extension  of 
credit  when  the  seller  or  telemarketer 
has  guaranteed  or  represented  a  high 
likelihood  of  success  in  obtaining  (» 
arranging  a  loan  or  other  extension  of 
credit  for  a  person. 

(b)  Pattern  of  calls.  (1)  It  is  an  abusive 
telemarketing  act  or  practice  and  a 
violation  of  this  Rule  for  a  telemarketer 
to  engage  in,  or  for  a  seller  to  cause  a 
telemarketer  to  engage  in,  the  following 
conduct: 

(i)  Causing  any  telephone  to  ring,  or 
engaging  any  person  in  telephone 
conversation,  repeatedly  or 
continuously  with  intent  to  annoy, 
abuse,  or  harass  any  person  at  the  called 
number,  or 

(ii)  Initiating  an  outboimd  telephone 
call  to  a  person  when  that  person 
previously  has  stated  that  he  or  she  does 
not  Mdsh  to  receive  an  outboimd 
telephone  call  made  by  or  on  behalf  of 
the  seller  whose  goods  or  services  are 
being  offered. 

(2)  A  seller  or  telemarketer  will  not  be 
liable  for  violating  §  310.4(b)(l)(ii)  if: 

(i)  It  has  established  and  implemented 
written  procedures  to  comply  with 
§310.4(b)(l)(ii); 

(ii)  It  has  trained  its  personnel  in  the 
procedures  established  piu'suant  to 
§310.4(b)(2)(i); 

(iii)  The  seller,  or  the  telemarketer 
acting  on  behalf  of  the  seller,  has 
maintained  and  recorded  lists  of 
persons  who  may  not  be  contacted,  in 
compliance  with  §  310.4(b)(l)(u);  and 

(iv)  Any  subsequent  call  is  the  resiilt 
of  error. 

(c)  Qalling  time  restrictions.  Without 
the  prior  consent  of  a  person,  it  is  an 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  a 
telemarketer  to  engage  in  outbound 
telephone  calls  to  a  person's  residence 
at  any  time  other  than  between  8  a.m. 
and  9  p.m.  local  time  at  the  called 
person's  location. 

(d)  Required  oral  disclosures.  It  is  an 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  a 
telemarketer  in  an  outbound  telephone 
cedl  to  fail  to  disclose  promptly  and  in 
a  clear  and  conspicuous  manner  to  the 
person  receiving  the  call,  the  following 
information: 

(1)  The  identity  of  the  seller; 

(2)  That  the  piupose  of  the  call  is  to 
sell  goods  or  s^vices; 

(3)  The  nature  of  the  goods  or 
services;  and 

(4)  That  no  purchase  or  payment  is 
necessary  to  be  able  to  win  a  prize  or 
participate  in  a  prize  promotion  if  a 
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prize  promotion  is  offered.  This 
disclosure  must  be  made  before  or  in 
conjimction  with  the  description  of  the 
prize  to  the  person  called.  If  requested 
by  that  person,  the  telemarketer  must 
disclose  the  no-purchase/no-payment 
entry  method  for  the  prize  promotion. 

S  31 0.5    Recordkeeping  requirements. 

(a)  Any  seller  or  telemarketer  shall 
keep,  for  a  period  of  24  months  from  the 
date  the  record  is  produced,  the 
following  records  relating  to  its 
telemarketing  activities: 

(1)  All  substantially  different 
advertising,  brochiu^s,. telemarketing 
scripts,  and  promotional  materials; 

(2)  liie  name  and  last  known  address 
of  each  prize  recipient  and  the  prize 
awarded  for  prizes  that  are  represented, 
directiy  or  by  implication,  to  have  a 
value  of  $25.00  or  more; 

(31  The  name  and  last  known  address 
of  each  customer,  the  goods  or  services 
purchased,  the  date  such  goods  or 
services  were  shipped  or  provided,  and 
the  amoimt  paid  by  the  customer  for  the 
goods  or  services;  ^ 

(4)  The  name,  any  fictitious  name 
used,  the  last  known  home  address  and 
telephone  niunber,  and  the  job  titie(s) 
for  all  current  and  former  employees 
directly  involved  in  telephone  sales; 
provided,  however,  that  if  the  seller  or 
telemarketer  permits  fictitious  names  to 
be  used  by  employees,  each  fictitious 
name  must  be  traceable  to  only  one 
specific  employee;  and 

(5)  All  verifiable  authorizations 
required  to  be  provided  or  received 
under  this  Rule. 

(b)  A  seller  or  telemarketer  may  keep 
the  records  required  by  §  310.5(a)  in  any 
form,  and  in  the  manner,  format,  or 
place  as  they  keep  such  records  in  the 
ordinary  course  of  business.  Failure  to 
keep  all  records  required  by  §  310.5(a) 
shall  be  a  violation  of  this  Rule. 

(c)  The  seller  and  the  telemarketer 
calling  on  behalf  of  the  seller  may,  by 
written  agreement,  allocate 
responsibility  between  themselves  for 
the  recordkeeping  required  by  this 
Section.  When  a  seller  and  telemarketer 
have  entered  into  such  an  agreement, 
the  terms  of  that  agreement  shall  govern, 
and  the  seller  or  telemarketer,  as  the 
case  may  be,  need  not  keep  records  that 
duplicate  those  of  the  other.  If  the 
agreement  is  unclear  as  to  who  must 
maintain  any  required  record(s),  or  if  no 
such  agreement  exists,  the  seller  shall  be 


'  For  offers  of  consumer  credit  products  subject 
to  (he  Truth  in  Lending  Act,  15  U.S.C.  1601  et  seq., 
and  Regulation  Z,  12  CFR  part  226,  compliance 
with  the  recordkeeping  requirements  under  the 
Truth  in  Lending  Act.  and  Regulation  Z,  shall 
constitute  compliance  with  $  310.5(a)(3)  of  this 
Rule. 


responsible  for  complying  with 
§§  310.5{a){l)-{3)  and  (5);  the 
telemarketer  shall  be  responsible  for 
complying  with  §  310.5(a)(4). 

(d)  In  the  event  of  any  dissolution  or 
termination  of  the  seller's  or 
telemarketer's  business,  the  principal  of 
that  seller  or  telemarketer  shall  maintain 
all  records  as  required  imder  this 
section.  In  the  event  of  any  sale, 
assignment,  or  other  change  in 
ownership  of  the  seller's  or 
telemarketer's  business,  the  successor 
business  shall  maintain  all  records 
required  under  this  section. 

§  31 0.6    Exemptions. 

The  following  acts  or  practices  are 
exempt  from  this  Rule: 

(a)  The  sale  of  pay-per-call  services 
subject  to  the  Commission's  "Trade 
Regidation  Rule  Pursuant  to  the 
Telephone  EMsclosure  and  Dispute 
Resolution  Act  of  1992,"  16  CFR  part 
308; 

(b)  The  sale  of  franchises  subject  to 
the  Commission's  Rule  entitled 
"Oisclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures,"  16 
CFR  part  436; 

(c)  Telephone  calls  in  which  the  sale 
of  goods  or  services  is  not  completed, 
and  payment  or  authorization  of 
payment  is  not  required,  until  after  a 
face-to-face  sales  presentation  by  the 
seller; 

(d)  Telephone  calls  initiated  by  a 
customer  that  are  not  the  result  of  any 
solicitation  by  a  seller  or  telemarketer; 

(e)  Telephone  calls  initiated  by  a 
customer  in  response  to  an 
advertisement  through  any  media,  other 
than  direct  mail  solicitations;  provided, 
however,  that  this  exemption  does  not 
apply  to  calls  initiated  by  a  customer  in 
response  to  an  advertisement  relating  to 
investment  opportunities,  goods  or 
services  described  in  §§  310.4(a)  (2)  or 
(3),  or  advertisements  that  guarantee  or 
represent  a  high  likelihood  of  success  in 
obtaining  or  arranging  for  extensions  of 
credit,  if  payment  of  a  fee  is  required  in 
advance  of  obtaining  the  extension  of 
credit; 

(f)  Telephone  calls  initiated  by  a 
customer  in  response  to  a  direct  mail 
solicitation  that  clearly,  conspicuously, 
and  truthfully  discloses  all  material 
information  Usted  in  §  310.3(a)(1)  of  this 
Rule  for  any  item  offered  in  the  direct 
mail  solicitation;  provided,  however, 
that  this  exemption  does  not  apply  to 
calls  initiated  by  a  customer  in  response 
to  a  direct  mail  solicitation  relating  to 
prize  promotions,  investment 
opportunities,  goods  or  services 
described  in  §§  310.4(a)  (2)  or  (3),  or 
direct  mail  solicitations  that  guarantee 


or  represent  a  high  likelihood  of  success 
in  obtaining  or  arranging  for  extensions 
of  credit,  if  payment  of  a  fee  is  required 
in  advance  of  obtaining  the  extension  of 
credit;  and 

(g)  Telephone  calls  between  a 
telemarketer  and  any  business,  except 
calls  involving  the  retail  sale  of 
nondurable  office  or  cleaning  supplies; 
provided,  however,  that  §  310.5  of  this 
Rule  shall  not  apply  to  sellers  or 
telemarketers  of  nondurable  office  or 
cleaning  supplies. 

1310.7    Actions  by  States  and  private 
persons. 

(a)  Any  attorney  general  or  other 
officer  of  a  State  authorized  by  the  State 
to  bring  an  action  imder  the 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act,  and  any  private 
person  who  brings  an  action  under  that 
Act,  shall  serve  written  notice  of  its 
action  on  the  Commission,  if  feasible, 
prior  to  its  initiating  an  action  under 
^diis  Rule.  The  notice  shall  be  sent  to  the 
Office  of  the  Director,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  EXi;  20580, 
and  shall  include  a  copy  of  the  State's 
or  private  person's  complaint  and  any 
other  pleadings  to  be  filed  with  the 
court.  If  prior  notice  is  not  feasible,  the 
State  or  private  person  shall  serve  the 
Commission  with  the  required  notice 
immediately  upon  instituting  its  action. 

(b)  Nothing  contained  in  this  section 
shall  prohibit  any  attorney  general  or 
other  authorized  State  official  from 
proceeding  in  State  coiut  on  the  basis  of 
an  alleged  violation  of  any  civil  or 
criminal  statute  of  such  State. 

§31  as    Severabiilty. 

The  provisions  of  this  Rule  are 
separate  and  severable  from  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invafid,  it  is  the 
Commission's  intention  that  the 
remaining  provisions  shall  continue  in 
effect. 

By  direction  of  the  Commission. 
Benjamin  I.  Bennan, 

Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Telemarketing 
Sales  Rule,  Matter  No.  R411001 

As  required  by  the  Telemarketing  and 
Consumer  Fraud  and  Abuse  Prevention 
Act,  the  Commission  today  promulgates 
a  Telemarketing  Sales  Rule.  I  join  my 
colleagues  in  promulgating  the  Rule, 
which  generally  should  be  beneficial  in 
combatting  telemarketing  fraud.  I 
remain  concerned,  however,  about  the 
legal  basis  for  the  exemptions  (and 
exceptions  to  the  exemptions)  for 
certain  categories  of  business  activities 
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under  §  310.6  of  the  Rule.  The 
Commission  has  adopted  an  intricate 
scheme  of  exemptions,  relying  primarily 
on  its  law  enforcement  experience  to 
justify  its  selective  application  of  the 
requirements  of  the  R\ile.  The 
Telemarketing  and  Consiuner  Fraud  and 


Abuse  Prevention  Act  does  not  provide 
the  Commission  with  the  express 
authority  to  grant  exemptions  from  the 
Rule,  and  the  better  reading  of  the 
statute  is  that  the  Commission  does  not 
have  the  authority  to  exempt  some  of 
the  categories  of  business  activities  in 


§  310.6.  Although  the  exemptions  may 
be  reasonable  as  a  matter  of  policy,  the 
Commission  does  not  have  the  authority 
to  second-guess  the  Congress.  See  Public 
Citizen  v.  FTC,  869  F.2d  1541, 1553-57 
p.C.  Cir.  1989). 


APPENDIX— List  of  Commenters  and  Acronyms,  Telemarketing  Sales  Rule  Proposals 


Acronym 

2M 

3D 

AAAA 

AAF  

AAP  

AARP  

ABA 

ABI  

ACA 

ACB 

ACRA  

ADS 

ADVANTA  ....... 

AFSA 

A&H  

AIG  

AITS  

AUG  

ALLARD  

ALLIED 

A-MARK  

AMCI  

AMERINET 

AMEX  

AMOC  

ANA 

ANDREWS 

ANN  ARBOR  ... 

Anonymous 

APAC  „.. 

APN 

ARA 

ARAPAHOE  .... 

ARDA  

ARMIN 

ASAE 

ASH 

ASIA ...... 

ATAT 

ATA  

ATAA 

ATFA  

ATLANTA  

AUTOSCRIBE  . 

AVALON 

AWMI 

BAGGS  

BAGWELL 

BAKER  

BALURD 

BAUER  

BAY  CITY 

BAD 

BEAR 

BEAVER  

BELLEVILLE  ... 
BENNETT  

BESCO 

BFC 

BILLER 

BIRKHOLZ  


COfnmenter 


2M  Office  Supply  &  Furniture** 

3D  Office  Supply  and  Printing** 

American  Association  of  Advertising  Agencies*** 

American  Advertising  Federation*** 

Association  of  American  Publishers*** 

American  Association  of  Retired  Persons***  - 

American  Bankers  Association*** 

Archtx)ld  Buckeye,  Inc.* 

American  Cemetery  Association*** 

Associated  Credit  Bureaus,  Inc.* 

American  Car  Rental  Associsrtion*** 

American  Distributirfg  Company*** 

ADS  Teleservices* 

Advanta  Corporation* 

American  Financial  ServKes  Association* 

After  &  Hadden* 

American  Impact  Group* 

Ass'n  of  Independent  Television  SMons,  Inc.*  ' 

Allstate  Life  Insurance  Company*  ^ 

Allartfs** 

Allied  Strauss  Office  Products** 

A-Mari(  Precious  Metals,  Inc.* 

Allstate  Motor  Club,  Inc.*  - 

AmeriNet,  Inc.* 

American  Express  Com^>any* 

Arizona  Mail  Order  Company,  Inc.* 

Association  of  Nattonal  Advertisers*** 

Andrews  Satellite  &  Home  Theater* 

Ann  Arbor  News*** 

4  comments** 

APAC  TeleServices*  ' 

American  Publishers  Network,  Inc.* 

Arizona  Retailers  Association* 

Arapahoe  Heating  Sen/ne,  Inc.** 

American  Resort  Devek)prnent  Association*** 

Armin,  Larry** 

American  Society  of  Association  Executives* 

Ash,  Paul  T.** 

American  Society  of  Travel  Agents,  Inc.*** 

AT&T  Corp.*** 

American  Telemarketing  Association*** 

Air  Transport  Association  of  America**    . 

American  Telephone  Fundraisers  Associatk)n*** 

Atlanta  Journal  &  Atlanta  Constitution* 

AutoScritw  CorporatkHi* 

Avalon  Communications** 

American  West  Marinating,  Inc.  (comments  filed  by  two  company  representatives)* 

Baggs,  Andrew* 

Bagwell,  Linda  L* 

Baker,  Alden  &  Blanche** 

Ballard,  Barbara** 

Eddie  Bauer,  Inc.* 

Bay  City  Times* 

BAD  Office  City** 

Bear  Creek  Corporation  (comments  fororarded  by  The  Honorable  Mari<  HatfieW  and  The  Honorable  Bob  Packwood)* 

Beaver,  Laurence  E.** 

Belleville  News-Democrat* 

Bennett's  Office  Supply  &  Equipment  (comments  forwarded  by  The  Honorable  PWI  Gramm  and  The  Honorable  Kay 

Bailey  Hutchison)** 
BESCO  Business  Equipment  A  Supply  Co.** 
Brown  Forman  Corporation* 
Biller,  Mr.  A  Mrs.  Albert  C.** 
Biricholtz,  Ted** 
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APPENDIX— UsT  OF  Commenters  and  Acronyms,  Telemarketing  Sales  Rule  Proposals— Continued 


Acronym 


Commenter 


dMwA  .>■..•...•...••■• 

Benefcial  Management  Corporatk>n  of  America* 

BNC 

Binningham  News  Company*** 

BOA  „ 

Bank  of  America** 

DwD  •■•••••••••■••••.•■.•■•..... 

Bank  of  Boston* 

Or  In  •••••«•••••••••■■»••••■••■ 

Business  Products  Industry  Association*** 

BRADLEY  

Bradley,  MJP* 

brannen  

Brannen,  Mary** 

BRANTLEY  

Brantley,  Lamar* 

BREWSTER 

Brewster,  The  Honorable  BiU  K.* 

BROADBENT  

Broadbent  Alan  R.** 

BROGDON 

Brogdon,  Doris  R.** 

BROSKI 

Broski,  Jo  Ann** 

BROWNELL 

Brownell,  Catherine  A.** 

BS  MGMT 

BS  Management  Group** 
Business  Software  Alliance** 

BSA  .„ 

BUBRICK  

Bubrick's  Offtee  Supply  Inc.** 

BURKLAND 

Burinland,  George  B.** 

BUTHER  

Buther,  Peggy** 

CA  

Commercial  Appeal* 

CAPITAL  

Capital  Press' 

CAPUTO 

Caputo,  Haniet  Q.* 

CARDOZA 

Cardoza,  James  E.** 

CARMODY  

Camxxly,  John** 

CBA  ...„ 

Consumer  Bankers  Association*** 

CC 

Circuit  City  Stores,  Inc." 

CCA 

Career  College  Associatton* 

CD! 

Circulation  Development,  Inc.* 
Consumer  Federation  of  America*** 

CFA  

CHAMPLIN 

Champlin,  Josephine  A.** 

CHASE  

Chase  Manhattan  Bank  (USA)*** 

CHAVKA  

Chavka,  Marian** 

CHC  

Columbia  House  Company*** 

CHEMICAL 

Chemical  Bank* 

CHERNIKOFF 

Chemikoff,  J.D.* 

CHRISTENSON  

Christenson,  Cari  E.** 

CHRISTIAN  

Christian  Book  Store  A  Office  Supply** 

CITICORP 

Citicorp/Citibank*** 

CME  

Center  for  Media  Education* 

CMOR  

Council  for  Mart<eting  and  Opinion  Research*** 

COALITION 

Coalition  of  various  companies* 

COFFEY 

Coffey,  Laurie  E.** 

COMCAST  

Comcast  Corporatton/Jones  Intercable* 

COMMINS 

Commins,  Kevin  J.** 

CONSORTIUM 

Consortium  of  nonprofit  organizatwns** 

CONWAY  

Conway  National  Bank* 

COOK 

Cook  Office  Machine  A  Supply  Company** 

COPYTEK  

Copytek  Office  Products** 

CORNELL  

Comell  Group* 

CORNERSTONE  

Cornerstone  Office  Systems,  Inc.** 

COX  

Cox  Newspapers,  Inc.* 

CPA 

Colorado  Press  Association* 

CRAPO  

Crapo,  The  Honorable  Mtehael  D.** 

CRILLY 

Crilly,  Thomas  W.*** 

CROAK  

Croak,  E.  Patrick** 

CROWLEY  

Crowley,  Claude** 

CROWDER  

Crowder,  Mrs.  Lillian  A.** 

CUCI  

cue  International* 

CUNA 

Credit  Union  National  Assn,  Inc.** 

CUNNINGHAM  

Cunningham,  Georgia** 

CURRAN  

Curran,  Jeanne** 

DAILY  NEWS 

Daily  News* 

Daily  Oklahoman* 

Daisy  Wheel  Ribbon  Co.,  Inc.** 

DAILY  OKLA 

DAISY  

DANDER  

Dander,  Davkl  A.** 

DAVENPORT  

Davenport,  Frances  L.  and  Jay  E.** 

DAWSON  

Dawson,  Burton** 

DCR 

Daily  Court  Review* 

DECORA 

Decora  Office  Fumiture/Supplies** 

DEFAZIO 

DeFazk),  Dominick** 

DENTON  

Denton  Publishing  Company  (comments  forwarded 

. 

Thomberry  and  The  Honorable  Phil  Grarrvn)* 

DIAMOND  

Diamond,  Peter  A  Karen** 

\ 


by  The  Honorat)le  Kay  Bailey  Hutchison,  The  Honoratile  Mac 
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Appendix— UsT  of  Commenters  and  Acronyms.  Telemarketing  Sales  Rule  Proposals— Continued 


Acfonym 

DICK 

DICKS  

DILLON  

DIVERSIFIED  .. 

DMA  

DMBE 

DMI , 

nMSI  , 

DMT&H  

DONREY  

DOUBLEDAY  ... 

DOUGLAS , 

DOW  JONES  .., 

DSA 

DSA-NEV  

DSI  

DURKEE  

DUSTIN 

DW&Z 

EAGLE  

EAKES  _. 

EDMUND  '^. 

EDWARDS  . 

EHRUCH  

ELUOTT 

EMA  

EMMONS  

EPSTEIN.  A  

EPSTEIN.  R  _.^. 

EQUIFAX  

ERIE 

ERNST  

EXPRESS  

FAIRFAX 

FAYETTE  

FEDEX 

FFF _... 

FINGERHUT  .... 

FLINN 

FLINT  

FLUCH  

FORD  _..... 

FORD.  W  

FORMS-NC  ..... 
FORMS-TN  ..... 

FORNEY 

FORREST  

FOSTER 

FOURNIER  

FPC 

FRANKLIN  __... 

FRB  

FRB-SF  _. 

FREECOM  . 

FRIENDS  

F4W  

GA  OCA 

GABRIEL 

GAIL __., 

GANNETT  

GARAVALIA 

GARDNER  

GCM , 

GE  

GEROVICAP  .... 

GGP  „... 

GHA  

GIBSON  CO 

GIBSON.  D  , 

GIBSON,  S , 

GLAMOUR  „...., 
GLOBE  


Commenter 


Dick,  Joseph  A." 

Dicks,  Delia" 

Dilk>n,  William  R." 

Diversified  Marketing  Sennce,  Inc.* 

Direct  Marketing  AssociatkKi*** 

Department  of  Marketing  and  Business  Environmert,  Fkxida  Intematkxial  University* 

DialAmerica  Marketing.  Inc.*** 

Direct  Marketing  Servk:es,  Inc.* 

Dk:kerson.  Mackaman,  Tyler  &  Hagen,  P.C.*** 

Donrey  Media  Group* 

Doubleday  Book  &  Musk:* 

Douglas  Center  Stock  Farm** 

Dow  Jones  &  Company.  Inc.*** 

Direct  Selling  Associatkwi*** 

Direct  Sales  Associatk>n  of  Nevada* 

Direct  Sales  lntematk>nal* 

Durkee,  Dixie** 

Dustin,  Doris** 

Dierman.  Wortley  &  Zoia,  Inc.* 

Eagle  Newspapers  (forwarded  t>y  The  Honorable  John  M.  McHughes)* 

Eakes  Offk»  Products  Center,  Inc.** 

Edmund  Scientifk:  Company* 

Edwards,  Susan  E.** 

Ehrfich,  The  Honorable  Robert  L,  Jr.* 

Eiriott  Offne  Equipment  Co..  Inc.** 

Electronk:  Messaging  Associatkxi*** 

Emmons,  Ethel  B.* 

Epstein,  Ann  C.** 

Epstein,  Rosalie** 

Equifax  Credit  Informatkxi  Sen/wes,  Inc.* 

Erie  Constructk>n  (2  copies:  one  original;  one  forwarded  by  The  Honorable  Marcy  Kaptur)* 

Ernst,  Michael* 

Express  Office  Products" 

Fairfax  County  Dept  of  Consumer  Aftairs** 

FayetteviUe  Put>lishing  Co.* 

Federal  Express* 

Feature  Films  for  Families** 

Fingertnjt  Companies*** 

FKnn,  Richard  M.** 

pynt  Journal*** 

Fluch.  Mrs.  Louise  R.** 

Ford  Offfce  Supply** 

Ford,  Wendell** 

Forms  &  Supplies,  Inc.  (NC)** 

Forms  and  Supplies,  Inc.  (TN)** 

Fomey  Messenger  Inc.* 

Forrest  Statkxiers'* 

Foster,  Alee  Wilks** 

Foumier,  Stephanie** 

Fayetteville  Publishing  Company  (forwarded  by  The  Honorable  Bill  Hefner)* 

Franklin  Mint*** 

Federal  Reserve  Banks* 

Federal  Reserve  Bank  of  San  Francisco*** 

FreeCom  Communicatk>ns,  Inc.* 

Friends  Offfce  Products** 

F&W  PuWfcattons* 

Georgia  Offfce  of  Consuner  Affairs*** 

Gabriel,  Mrs.  Harry  J.  Jr.* 

GaiTs  Office  Supply  Company** 

Gannett  Co.,  Inc.* 

Garavalia,  Bart)ara  A.** 

Gardner.  Darien** 

Good  Cents  Marketing* 

GE  Appliances* 

Gerovfcap  Pharmaceutfcal** 

Gift  Gallery  Promotions* 

Group  Health  Associatk)n  of  America* 

CJ.  Gi)8on  Co..  Inc.** 

Gibson,  Derek** 

Gibson.  Stewart  &  Jean* 

Glamour  Shots  (fonvarded  by  The  Honorable  Don  Nfckles)** 

OMGfcbe* 
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Acronym 

GODDARD  

GODFREY  

GOODMAN  

GORDON  

GOS  

GOSLOW 

GRA  

GREEN  

GREENE  

GRIDER  

GRIFFIN 

GROUER  

GUERNSEY  ....... 

GUTHY  

HALL 

HAND 

HARKAWAY 

HAWES 

HEAD  

HEARST 

HEARSTCO  

HEATON  

HERRERA 

HERTZ  

HFC 

H&H-1  

HaiH-2 

HHDM  

HHMS 

HII 

HILLSBOROUGH 

HISER  

HNM&T  

HOFMANIS  

HOLSTEIN  

HOUSEHOLD  

HSN „ 

HUDSON 

HUNTINGTON  ... 

HUNTSVILLE  

lA  DOJ  

IBAA 

IBM 

ICTA 

ID  AG  

IFA 

IFI 

IH 

IMC 

IMS 

IMS-TX  

IMSI „ 

IMSP  

INFOMALL 

INSP 

IRC 

IRL 

ISA 

ISENBERG 

ITI 

ITT  HARTFORD  . 

IVAN 

JACKSON  

JACKSON.  B 

JACOBSON  

JCP 

jEusotiZZ.....'. 

JERSEY  

JOCKS  

JOHNSON,  D 

JOHNSON  

JOHNSTON  


Commenter 


Goddard,  Ed" 

Godfrey,  Ftorence" 

Goodman,  Marcia  L** 

Gordon,  Philip  J.  (forwarded  by  The  Honorable  John  M.  McHugh**) 

GOS  Offfce  Supply** 

Gosk>w,  Alice** 

Georgia  Retail  Association* 

Green,  Jean** 

Greene  Russ* 

Grider,  Felfcia* 

Griffin.  Dennis  O.** 

Grolier  TeleMarketing,  Inc.* 

Guernsey  Offfce  Products** 

Guthy-Renker* 

Henry  Hall  Office  Products** 

Hand.  Robert  &  Usbeth** 

Harkaway.  Mrs.  Patricia** 

Hawes  Center,  Inc.* 

Head,  W.L*** 

Hearst  Magazines*  ., 

Hearst  Corporation** 

Heaton,  Peggy** 

Herrera,  Bart)ara* 

Hertz  Corporation* 

Household  Finance  Corporatkxi* 

Howe  &  Hutton.  Ltd.— March  14  comment* 

Howe  &  Hutton,  Ltd. — March  30  comment* 

Harte-Hanks  Direct  Mari<eting*  .  " 

Harte-Hanks  Marketing  Services* 

HousehoM  Intematfcnal*** 

Hillsborough  County  Consumer  Protection  Div.** 

Hiser,  James  &  Shenill** 

Hearst  New  Media  &  Technology* 

Hofmanis,  Alfred** 

Holstein,  Everett  &  Irma** 

Household  Bank* 

Home  Shopping  Networt<* 

Hudson  City  Savings  Bank* 

Huntington  National  Bank* 

Huntsville  Times/Huntsville  News* 

Iowa  Department  of  Justice*** 

Independent  Bankers  Association  of  America** 

International  Business  Machines  Corporation*** 

Industry  Council  for  Tangible  Assets*** 

Idaho  Attorney  General* 

International  Franchise  Association* 

International  Fabricare  Institute* 

Investment  Hotlines* 

InfoCision  Management  Corporation* 

International  Magazine  Service  of  Northern  Califomia  (comment  forwarded  by  ttie  Honorable  Lynn  Woolsey)*-^ 

International  Magazine  Servfce  (Texas)  (comment  forwarded  by  the  Honorat>le  Kay  Bailey  Hutchison)* 

Infomercial  Monitoring  Service.  Inc.* 

IMS  Promotions* 

Infomall  TV  Networic* 

Inspirational  Network* 

Indiana  Retail  Council.  Inc.* 

International  Readers  League  of  Indianapolis* 

Interactive  Services  Association*** 

Isenberg.  Angeline  C.** 

ITI  Mariceting  Servfces.  Inc.*** 

ITT  Hartford** 

Ivan  Allen  Company** 

Jackson  Office  Equipment,  Inc.** 

Jackson,  Bogle" 

Jacobson,  Frances  S.** 

Jackson  Citizen  Patiiot* 

Jenson,  Ines  V.** 

Jersey  Business  Supply  Co.,  Inc.** 

Jocks,  DonaM  B.** 

Johnson.  Dartene** 

Johnson  Stationers" 

Johnston,  Gfcria* 
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Acronyn) 

JOINER 

JOSEPH  

JUD  

KALAMAZOO  - 

KAPLAN  

KIKENDALL  .... 

KARLE  

KELLY  

KEMPF 

KING  

KLAVON 

KLEID 

KNIGHT , 

KNOBE , 

KNOXVILLE  

KRELL  

LANDMARK  .„.. 

LARK  

LA  TIMES 

LAURENZA  ...... 

LCS 

LEFORT 

LEIBACHER  ..... 

LENOX  

LEVINSON  . 

LIGHTFOOT 

UNDSAY _.. 

LM    ••..... ••••••••••••I 

LOMBARD  ....... 

LOWE'S  

LS 

MACHCINSKI  .. 
MAQADITSCH  . 
MAGNUSON  .... 
MALACINSKI  ... 

MANSFIELD 

MARKETLINK  .. 

MARTIN 

MARWYCK  

MARX 

MASON 

MASS  AG 

MASTERCARD 

MBAA 

MBNA 

MBR 

MCI 
MCKNIGHT  "!!!!! 

MCUL 

MDAG  .,,.. 

MELLON  , 

MELTON  , 

MERCURY  

MESSENGER  . 

MEYER  

MEYERS  

MFDA 

MGC 

MGCB 

M-l  „. 

MIDESHA 

MILLIGAN  . 

MILLS.  S  

MILLS,  M 

MINDHEIM  . 

MM  

MMS 

MOBILE 

MOERSCHELL 
MONEX  


CofTvnenter 


Joiner,  Alex  &  Debbie** 

Joseph,  Laura** 

Jucfs  Office  Supply,  Inc.** 

Kalamazoo  Gazette*** 

Kaplan,  Jules* 

Kikendall,  Thomas  J.' 

Karle  Publications  &  Communications,  Inc.** 

Kelly,  Marion  R.** 

Kempf,  LW.** 

King.  Donna  E.** 

Klavon,  Karl  F.** 

Kleid  Company* 

Knight  Ridder*** 

Knobe's  Office  Supply  &  Equipment** 

Knoxville  News  Seritinel  Co.  (comments  from  two  company  representatives)* 

Krel,  Sadw" 

Landmark  Community  Newspapers,  Inc.* 

Lark  In  The  Morning* 

The  Los  Angeles  Times* 

Laurenza.  Joseph*  • 

LCS  Direct  Marketing  Sendee* 

LeFort,  Peter  F.** 

Leibacher.  Philip  J.* 

Lenox,  Inc.* 

Levinson,  Mrs.  Rosalie*** 

Lightfoot,  The  Honorable  Jim* 

Lindsay,  Mrs.  Sandra** 

LM  Office  Supply  &  Furniture** 

Lombard,  Bait>aia  C.** 

Lowe's  Studio* 

Landmark  Stationaa** 

Machcinski,  Lynnae** 

Magaditsch.  Gwyn** 

Magouson,  Donna** 

Malacinski,  George  M.** 

Mansfiekl  Typewriter  Co.** 

Marketlink* 

Martin  Direct* 

Marwyck,  Inc.** 

Marx.  June  D.** 

Mason,  William  Raymond** 

Massachusetts  Attorney  General** 

Mastercard  Intl.  Inc.  and  VISA  USA,  Inc.*** 

Mortgage  Bankers  Associatk>n  of  America*** 

MBNA  America  Bank,  N.A.* 

Macauley's  Business  Resources,  Inc.** 

MCI  TelecommunKatkxis  Corp*** 

McKnight  Management  Company* 

Mtthigan  Credtt  Unton  League** 

Maryland  Attorney  GeneraT* 

MeNon  Bank  Corporatxxi* 

Melton,  Carol  A.* 

Mercury  Media* 

Messenger  (forwarded  by  The  honorable  Ed  WhitfiekJ)* 

Meyer,  Alice  W.  (forwarded  by  The  Honorable  Lynn  C.  Wodsey)** 

Meyers,  Patricia" 

Missouri  Funeral  Directors'  Associatkxi** 

Merchants  GokJen  Checks* 

Merchants  Gift  Check  Book* 

Messenger-Inquirer* 

MkJesha  Enterprises,  Inc.  (3  copies:  one  original;  one  fonwarded  by  The  hkxiorable  Trent  Lett;  one  fonvarded  by  The 

Honorable  Thad  Cochran)" 
Milligan,  A.M." 
Mills,  Susan* 
Mills.  Maria** 

Mindheim.  Mrs.  Arttnjr  D.** 
Merchant  Masters* 
Moore  Medical  Corporation* 
Metropolrtan  Mari<eting  Servk»s* 
Mobile  Media* 
Moerschell,  Mrs.  G.E.** 
Monex  Deposit  Company*" 
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Acronym 

MOORE 

fi^PA 

MORA  

MORSE 

MOUNTAIN 

MP  ....„ 

MPA  

MPG 

MPR  

MRA  „. 

MRG „.. 

MS  PRESS  ..... 

MS 

MSSC 

MTD  

MULUNS 

MUNSCH  

MURRAY 

MUSKEGON  ... 

MUTUAL  

NAA 

NAAG  

NACAA  .. 

NAM  „. 

NAMA 

NAPA 

NAPA  DA 

NAR 

NARASIMHAN 

NARDA 

NASAA  

NB  

NBR 

NBS 

NCL 

NCMC  

NCTA  

NE  

NETWORK  ._.. 

NEVELING  

NEWS  

NFA  ..... 

NFIB 

NFN 

NHI  

NIE  

NIMA  

NJ  DCA 

NM  AG  -... 

NNA 

NORDSTROM 
NORTHLAND  . 

NPC 

NPS 

NRF 

NSF  „.. 

NYC  DCA 

NYNEX  

NYSCPB  

NYSCUL 

NYTC  

OCHOA  

OCITY  

OCONNECT ... 

ODEPOT  

OENVIRON  .... 

OEQUIP  

OHIO 

OLAN  

OLIVER 

OMF 

OMSCO 


Commenter 


Moore  Medk^  (2  copies:  one  original;  one  forwarded  by  The  Honorable  Nancy  L  Johnson)* 

Missouri  Press  Association* 

Missouri  Retailers  Associatk>n* 

Morse.  Larry  E.* 

Mountain,  Raymond** 

Merchants  Promotions* 

Magazine  Publishers  of  America"* 

MPG  Newspapers* 

Molsile  Press  Register*** 

Michigan  Retailers  Associatkni* 

Mari<eting  Response  Group  &  Laser  Co..  Inc.* 

Mississippi  Press*" 

Merchant  Sampler* 

Magazine  Subscription  Sales  Coalitx>n*'* 

MTD  Serv«es* 

Mullins.  Zelma" 

Munsch.  William  C." 

Munay  Ledger  &  Times* 

Muskegon  Chroncle* 

Mutual  of  Omaha  Companies* 

Newspaper  Association  of  Amerka*** 

National  Association  of  Attorneys  General  *" 

National  Association  of  Consumer  Agency  Administrators  *** 

National  Association  of  Manufacturers  ** 

Natkxial  Automatk:  Merchandising  Associatk>n  *  " 

Natk)nal  Automated  Payment  Associatkm  **• 

Napa  County  District  Attorney  ** 

Natkxial  Associatk>n  of  Realtors  **' 

Narasimban.  N.  ** 

North  American  Retail  Dealers  Associatk>n  * 

North  American  Securities  Administrators  Assodatton  *** 

NationsBank  *" 

National  Bank  of  tfie  Redwoods  * 

NBS  Office  Supply  " 

National  Consumers  League  •♦• 

Natk>nal  Credit  Management  Corporation  * 

National  Cat>le  Television  Association  *" 

New  England  Offk:e  Supply,  Inc.  ** 

Networi<  Direct  * 

Neveling,  Dale  * 

New  Putjiishing  Company  * 

National  Futures  Association  * 

National  Federatkjn  of  Independent  Business  * 

National  Federatton  of  Nonprofits  * 

New  Hampton.  Inc.  * 

Nationwkie  Insurance  Enterprise  * 

NIMA  Intematwnal  *** 

New  Jersey  Diviskin  of  Consumer  Affairs  ** 

New  Mexkx)  Attorney  General  ** 

National  Newspaper  Association  * 

Norsdstrom  * 

Northland  Lutheran  Retirement  Community  ** 

Neighborhood  Periodical  Club  * 

Natk>nal  Promotional  Services  * 

National  Retail  Federation  *** 

National  Science  Foundation  * 

New  Yortc  City  Dept  of  Consumer  Affairs  ** 

NYNEX  * 

New  Yori<  State  Consumer  Protection  Board  *** 

New  Yortc  State  Credit  Union  League  ** 

New  Yortc  Times  Company  * 

Ochoa.  Anna  &  James  Becker  ** 

OffkjeCity" 

Office  Connectton  " 

Office  Depot " 

Office  Environments  ** 

Office  Equipment  Co..  Inc  ** 

Ohto  Health  Care  Products.  Inc.  * 

Olan  Mills.  Inc  *** 

Oliver.  Louise  ** 

Office  Machines  &  Furniture  Inc." 

Office  Machine  Sennce  Co.** 
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Acronym 

onyx 

OPC  

OPCO 

OREGONIAN  ... 
ORESOURCE  ... 

ORKIN— 1  

ORKIM-L , 

ORKIN-M „, 

0RKIN-P1  

0RKIN-P2  

ORKIN-PL  

OSS 

PACESETTER  .. 

PALACE  ., 

PALMER  , 

PANNITTO 

PARKER  ...» 

PATRIOT 

PAUL 

PAYNE  

PAC 

PAC-1  ......;. 

P&C-2  

PCH 

PCI  

POW 

PELICAN 

PENCIL  

PENNEY  

PEPPERTREE  ., 

PERSHING  

PETERSON.  P  ., 
PETERSON,  R  .. 
PETERSON.  S  ., 

P&G 

PIERCE 

PINCKNEY 

PLAIN 

PLP  

PMAA 

POE 

POLK  ....„ 

PORTER  , 

PPI  

PRESTIGE  

PRINTING 

PROCH  .„ 

PRO-PRINT  

PRUDENTIAL  ... 

PTG 

QUALITY , 

QUICKCARD 

QUILL 

QVC  , 

RANKIN 

RDA 

REGAL  GROUP 
REGAL COMM 

REICHWEIN 

RELIABLE  

REYMANN  

RICE,  D 

RICE.  R 

RICH  

RIGSBY 

RITCHIE „... 

RIVERS 

RMH  

ROBERTS,  D  ... 
ROBERTS.  E  ... 
RODRIGUEZ  .... 
ROLUNS 


Conrvnenter 


House  of  Onyx  (comments  forwarded  t>y  The  Honorable  Wendell  H.  Ford  and  T)ie  Honorable  Ed  Whitfield)* 

Oregonian  PtMishing  Company* 

Office  Products  Inc.** 

East  Oregonian* 

Office  Resources'* 

Orion  Pest  Control  (comments  filed  by  two  company  representatives)*** 

Ortdn  Lawn  Care* 

Orkin  Maid* 

Orkin  Pest  Control— March  23  comment* 

Orkin  Pest  Control— March  30  comment* 

Orkin  Plantscaping* 

Offne  Supply  Services  Inc.** 

Pacesetter  Corporation* 

Palace  Otffce  Supply** 

Palmer,  Peter  W.** 

Pannitto.  Joseph  P.** 

Parker,  Stella** 

The  Patriot-News*** 

Paul.  Byron  S..  Jr.** 

Payne.  Mrs.  Helen  R.** 

Pullman  &  Comley  (comment  on  originally  proposed  Rule) 

Pullman  &  Comiey  (June  23  comment  on  revised  proposed  Rule) 

Pullman  &  Comley  (June  27  comment  on  revised  proposed  Rule) 

Publishers  Clearing  House*** 

Private  Citizen.  Inc.* 

Publishers  Discourt  Warehouse  (comments  filed  by  five  different  company  representatives)* 

Pelican  Office  Supply.  Inc.** 

The  Pencil  Box  Offk»  Supplies** 

J.C.  Penney  Company.  Inc.* 

Peppertree  Resorts  (2  copies:  one  original;  one  forwarded  by  The  'Honorable  Jesse  Helms)* 

Pershing.  Robert  S.** 

Peterson.  Phyllis  G.* 

Peterson.  Rosie  Marie* 

Peterson.  Selma** 

Procter  &  Gamble** 

Pierce.  James  &  Sally** 

Pinckney.  Betty" 

Plain  Dealer*** 

Personal  Legal  Plans* 

Prormtkxial  Marketing  Associatton  of  America  and  Incentive  Federatkm** 

Professkxial  Office  Enterprises** 

Pdk,  Ariisha  Jerone** 

Porter,  The  Honorable  John  Edward* 

Phone  Programs  Inc.* 

Prestige  Offk»  Products" 

Printing.  Campaneila  &  Rome  (forwarded  by  The  Honorat>le  Lynn  Woolsey** 

Programmers  Clearing  House* 

Pro-Print  Business  Center** 

Prudential  Home  Mortgage* 

Pacifk:  Telesis  Group* 

Quality  Ribbons  &  Supplies  Company** 

QuKkcard  Systems"* 

Quill  Corporation** 

QVC,  Inc.*** 

Rankin,  J." 

Reader's  Digest  Association,  Inc.* 

Regal  Group* 

Regal  Communnations  Corporation* 

Rek:hwein,  Kay* 

ReHatjIe  Offfce  Products** 

Reymann,  Clete** 

Rk;e,  David** 

Rk:e,  Rodger  D.  and  Barbara  L* 

Rfch,  Davkl  G.* 

Rigsby,  Janice** 

Ritchie  Swimwear* 

Joan  Rivers  Products.  Inc.* 

RMH  Telemari<eting* 

Roberts,  Denise  A.** 

Roberts.  E.** 

Rodriguez,  Ann* 

Rollins,  Inc."* 
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ROTENBERG  

RPI  

RPOA 

RPS 

RYBKA  

SABLATURA 

SAGINAW  

SAMPLER  

SAN  DIEGO  

SANTROCK  

SAUNDERS  

SBTC 

SC  DCA  .\... 

SCARBOROUGH 

SCHENKEL 

SCHMIDT 

SCHULENBURG  . 

SCIC - 

SCOTT 

SDRA  

SEARCHLIGHT ... 

SEARS  

SFNA _. 

SHANDLING  

SHI  

SHUBERT  

SHULMAN  

SIA  

SIASSR  

SIGNAL  

SIGNATURE  

SIMON,  G  .._ 

SIMON,  H 

SIMPSON 

SINGTON 

SINOPOLI,  A 

SINOPOLI,  M  

SINOPOLI,  N  

SINOPOLI,  P 

SMART 

SMITH-1  

SMITH-2 

SMITH-3 

SMITH,  R  

SMSI  

SPIEGEL 

SPRINT -... 

SSI    "Z'ZZZZ 

STANDARD  "!!!!!!! 

STAPLES  ...._ 

STAR 

STOKOE,  G  

STOKOE,  K 

STPETE  .„ 

STRITCHKO  

STUART  

SUBURBAN  

SUFFOLK  

SUN 

SUPERIOR  

SUTTON  

SAW  „.. 

SYRACUSE  

TALK800  

TAYLOR _.. 

TCI  „. 

TOPS 

TELENATIONAL  . 
TELESULTANTS 


—List  of  Commenters  and  Acronyms,  Telemarketing  Sales  Rule  Proposals— Continued 


Commenter 


Rotenberg,  Marion* 

Resource  Publk»tk>ns,  Inc.* 

Resort  Property  Owners  Associatkm* 

RoHlns  Protective  Sennces* 

Rybka.  Edward  C." 

Sat>latura's  Office  Supply  A  Furniture** 

Saginaw  News*" 

Business  Sampler  Advertising.  Inc.* 

San  Diego  Departmertf  of  Agriculture.  Weights  A  Measures** 

Santrock,  Billie" 

W.J.  Saunders" 

Souttrwestem  Beit  Telephone  Company* 

South  Carolina  Department  of  Consumer  Affairs** 

Scartx>rough.  Peggy  S.  A  Mary  A.  Bkxxiwortti" 

Schenkel.  Walter  H.  Jr.** 

Schmklt,  Ann  " 

Schulenburg  Printing  Offk^e  Supplies,  Inc.  (comments  filed  by  six  different  company  representatives) 

Servce  Contract  Industry  Council  *** 

Scott,  Nancy  A.  ** 

South  Dakota  Retailers  Association  * 

Record  Searchlight  (comments  filed  by  two  different  company  representatives)  * 

Sears  Merchandise  Group  * 

San  Francisco  Newspaper  Agency* 

ShandHng,  Adrian  H.  **  , 

Shop  at  Home  *  • 

Shuberts  Inc.  ** 

Shulman.  Betty  * 

Staten  Island  Advance  * 

Securities  Industry  Associatton  * 

Signal  Office  Supply  ** 

The  Signature  Group* 

Simon.  Gus  A  Naomi  ** 

Simon,  Hank  ** 

Simpson,  Donald  S.  ** 

Sington.  Homer  A  Coral  **  ' 

Sinopdi.  Albert  B.  **  ,        , 

Sinojxili,  Michael  T.  ** 

Sinopdi.  Natalie  A.  ** 

Sinopdi.  Peter  ** 

Smart.  Bob  ** 

Smith,  Mrs.  Margaret  A.  ** 

Smith,  Margie  ** 

Smith,  Madelyn  ** 

Smith,  R.  * 

Strategy  Marketing  Specialists,  Inc.  * 

Spiegel,  Inc.  *" 

SJxint  Corporation  * 

Simpson  A  Simpson,  P.C.  * 

Superstar  Satellite  Entertainment  * 

SafeCard  Servk^es,  Inc.  * 

"Strictly"  Subam  Servk»  " 

Standard  Office  Supply  ** 

Staples,  Inc.  ** 

Star-Ledger  * 

Stokoe,  Grant  ** 

Stokoe,  Kim  Neuhoff  ** 

St.  Peterstxjrg  Times  * 

Stritchko,  Jim  ** 

Stuart  News* 

Suburt)an  Stationers,  Inc  ** 

Suffolk  Life  Newspapers  " 

Sun  Newspapers  * 

Superior  Office  Products  A  Furniture  Systems  ** 

Sutton  Mari<eting  * 

Sullivan  A  Worcester* 

Syracuse  Newspapers* 

TalkSOO* 

Taytor's  Stattoners** 

Thomas  Cook,  Inc.* 

Telephone  Check  Payment  Systems* 

Telenational  Martceting* 

TeleSultants** 
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Acronym 

TEZANOS  

THOMPSON  

THOMSON  

THORNTON 

THUMB 

T-l  

TIEDT 

TIEGS  

TIME  WARNER  .. 
TIMES  TRENTON 

TITUS 

TM 

TMG  

TMO  

TMW -.... 

TOTAL 

TOWNE 

TP ... 

TPA  _„.. 

TRIBUNE  

TUCKER  „., 

TULANDER  

TUPPERWARE  ... 

TVMARKET 

.  UACU  ..... 

UCI  _.. 

UHL 

UMI 

UNION 

UPS „., 

USCE  

USD 

USPS  , 

USTA 

USWI , 

VBA , 

VENTURA  

VIACOM 

VINCENT 

VINSON  „., 

VIRGINIA , 

VT  AG 

WACHOVIA 

WADDLE 

WALDOON 

WALNUT 

WARD  

WARD  

WASHINGTON  ... 

WAUGH , 

WAY  

WEBB 

WEBER.  G  

WEBER  

WESTVACO 

WFNNB  ...„ 

WHITLEY  , 

WILUAMS  

WILSON.  A  

WILSON,  C  

WILSON  

WINCHESTER  .... 

WINDSOR 

WINONA  

WISE  _.. 

WOODARD  

WOODBOURNE  . 

WRIGHT.  A 

WRIGHT.  J 

WRINKLE 

WTC  
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Tezanos.  Maritza* 

Thompson's  of  Morgantown,  Inc.** 

Thomson,  Ruth  M.** 

Thornton,  Kevin  A.** 

Thumb  Office  Supply.  Inc."  * 

Times-Independent* 

Tiedt  Thomas  N.*** 

Tiegs,  Curtis  D." 

Time  Warner*** 

Times  of  Trenton* 

Titus,  The  Honorat)le  Dina  (2  letters)* 

Telemarketing  Magazine** 

Television  Marketing  Group* 

Total  Marketing  Outbound.  Inc.* 

TMW  Marketing* 

Total  Offrce  Products  &  Senflce** 

Towne  Offwe  Supply** 

Times  Picayune*** 

Tennessee  Press  Association.  Ina* 

Tritxjne  Products  Company** 

Tucker,  H.J.** 

Tularxler,  Jerry  and  Alan** 

TupperMare  WoridwkJe* 

TV  liXarketplace,  Inc.* 

United  Airlines  Emptoyees  Credit  Union** 

United  Color,  Inc.* 

UN.  J.M.** 

Universal  Media,  Inc.* 

UnfofvNews* 

United  Parcel  Service.  Inc.* 

U.S.  Coin  Exchange* 

University  of  San  Diego,  Center  for  Public  Interest  Law* 

U.S.  Postal  Sennce*** 

United  States  Telephone  Associatkm* 

US  West,  Inc.* 

Virginia  Bankers  Associatkvi** 

Ventura  County  Star* 

Viacom  Intemational*** 

Vincent,  Chorey,  Taytor  &  Feil* 

M.A.  Vinson  Constructk>n  Co.** 

Virginia  State  Corporation  Commission* 

Vermorrt  Attorney  General's  Office" 

Wachovia  Corporation* 

Waddle.  Mr.  Shannon** 

WakJoon,  James  B.** 

Walnut  Telephone  Company** 

Ward.  Doris  L" 

Montgomery  Ward* 

The  Washington  Post*** 

Waugh.  John  C* 

Way  Office  Products  Inc.** 

Webb,  Mrs.  Alice** 

Weber,  G.E.** 

Ron  Wet)er  arxJ  Associates* 

Westvaco,  Corp.* 

Workl  Financial  Network  National  Bank* 

Whitley,  Claude  &  Evelyn** 

Williams  Television  Time* 

Wilson,  A.M." 

Wilson,  Charles  R.** 

Wilson  Dally  Times* 

Winchester  Sun* 

Windsor  Vineyards* 

Winona  Post* 

Wise,  Dorottiy** 

Woodard,  James  P.** 

Woodbourne  Intematnnal  (comments  forwarded  by  The 

Hutchison)* 
Wright,  Albert  R." 
Wright,  Joseph** 
Wrinkle,  Glenn  E.** 
Wilmington  Trust  Company* 


Honorable  Sam  Nunn  and  The  Honorable  Kay  Bailey 
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Acronym 

Commenter 

WTO 

West  Telemarketing  Outbound* 

WU  

Westem  Unfon* 

YINGUNG 

Yingling.  Thomas** 

YOUNGBERG  

Youngberg.  Arthur  D.* 

ZIRGER 

Zirger,  Louise** 

^^ 

Notes: 

*  Filed  comment  to  the  originalty  proposed  Rule. 
"  Filed  comment  to  ttie  revised  proposed  Rule. 
***  Filed  comments  to  both  proposed  Rules. 


(FR  Doc.  95-20655  Filed  8-22-95;  8:45  am] 
■LUNG  CODE  CTSO-OI-P 


Wednesday 
August  23,  1995 


I  \  J 


LJ^ 


Part  III 

s. 

Environmental 
Protection  Agency 

40  CFR  Parts  9  and  86 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines: 
Evaporative  and  Refueling  Emission 
Regulations  for  Gasoline-  and  Methanol- 
Fueled  Light-Duty  Vehicles  and  Light- 
Duty  Truclcs  and  Heavy-Duty  Vehicles; 
Technical  Amendments;  Final  Rule 


^  LU 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  86 

[FRL-6258-7] 

RIN  2060-AF49 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Evaporative  and  Refueling 
Emission  Regulations  for  Gasoline- 
and  Methanoi-Fueled  Light-Duty 
Vehicles  and  Light-Duty  Trucks  and 
Heavy-Duty  Vehicles;  Technical 
Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  On  March  24, 1993  EPA 
finahzed  a  new  test  procedure  ta 
measure  evaporative  emissions  from 
motor  vehicles.  The  amendments 
contained  in  this  document  modify 
several  of  the  test  procedure's 
tolerances,  equipment  specifications, 
and  procedural  steps. 

In  compliance  with  the  Paperwork 
Reduction  Act,  this  document 
annoimces  that  the  information 
collection  requirements  contained  in  the 
Evaporative  Emissions  Final  Rule  were 
approved  by  the  Office  of  Management 
and  Budget  on  May  9, 1994. 

Also,  this  document  incorporates  by 
reference  the  California  Regulatory 
Requirements  AppUcable  to  the 
Evaporative  Emissions  Program  (January 
4, 1995).  EPA  will  accept  test  data 
developed  using  the  California 
procedure  for  demonstrating 
compliance  with  the  1996  model  year 
federal  evaporative  emissions 
requirement  for  purposes  of 
certification. 

DATES:  The  amendments  to  40  CFR  part 
86  are  effective  October  23, 1995,  imless 
notice  is  received  by  September  22, 
1995,  that  adverse  or  critical  comments 
will  be  submitted  or  that  an  opportunity 
to  submit  such  comments  at  a  public 
hearing  is  requested.  If  the  Agency 
receives  such  comments  or  a  request  for 
a  public  hearing  by  September  22, 1995, 
EPA  will  then  publish  a  subsequent 
Federal  Register  document  wiUidrawing 
from  this  action  only  those  items  which 
are  specifically  listed  in  those 
comments  or  in  the  request  for  a  public 
hearing.  See  SUPPLEMENTARY 
INFORMATION  for  further  discussion  on 
submission  of  public  comment. 

The  incorporation  by  reference  of  the 
publications  listed  in  the  regulations  is 
approved  by  the  director  of  the  Federal 
Register  as  of  October  23, 1995. 


The  information  collection 
requirements  contained  in  40  CFR 
86.096-7.  86.096-8,  86.096-9,  86.096- 
10,  86.096-14,  86.096-21.  86.096-23. 
86.096-26,  86.096-30. 86.096-35. 
86.097-9,  Q6.098-23,  86.099-8.  86.099- 
9,  and  86.099-10,  which  were  pubhshed 
at  58  FR  16002,  March  24, 1993.  and  the 
amendments  to  40  CFR  part  9  are 
effective  August  23. 1995. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-94- 
35  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency.- First 
Floor,  Waterside  Mall.  Room  M-1500, 
401  M  Stiwet  SW.,  Washington,  DC 
20460  (telephone  202-260-7548). 
Materials  relevant  to  the  evaporative 
emissions  final  rule  and  this  direct  final 
rule  are  available  for  inspection  in 
Public  Dockets  A-89-18  and  A-94-35 
at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Alan  Stout.  (313)  741-7805. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contants 

I.  Introduction 

0.  Overview  of  Technical  Amendments 

m.  List  of  Changes  to  Test  Procedures 

IV.  Public  Participation  and  Effective  Date 

V.  Paperwork  Reduction  Act 

VI.  Administrative  Designation 
Vn.  Regulatory  Flexibility  Act 
Vm.  Unfunded  Mandates  Act 
IX.  Judicial  Review 

L  Intredttction 

On  March  24, 1993  the  Environmental 
Protection  Agency  (EPA)  published  a 
final  rule  estabUshing  new  requirements 
to  test  vehicles  for  evaporative 
emissions  (58  FR  16002),  which  will 
apply  to  new  motor  vehicles  beginning 
in  model  year  1996  according  to  a 
phased-in  compliance  schedule.  The 
procediu«  was  amended  with  several 
corrections  and  minor  changes  by  a 
direct  final  rule,  which  was  published 
June  28, 1993  (58  FR  34535).  As  EPA 
and  manufacturers  have  come  closer  to 
implementing  the  new  test  procedure,  it 
has  become  clear  that  there  are  several 
potential  changes  to  the  test  procedure 
that  would  make  testing  simpler,  safer, 
and  less  resource-intensive.  In  addition, 
the  Agency  wants  to  harmonize  its 
evaporative  emission  test  procedure 
with  that  of  the  Cahfomia  Air  Resotut:es 
Board  (CARB). 

EPA  has  worked  closely  with  the 
Cahfomia  Air  Resoiuces  Board  and 
manufacturers  to  identify  all  the 
changes  to  the  test  procedure 
specifications  that  could  improve  the 
test  without  affecting  test  stringency. 
The  regulations  contained  in  this 
document  reflect  these  discussions.  This 


dociunent  is  published  as  a  direct  final 
rule.  In  the  case  of  adverse  comments 
received  in  response  to  this  document 
by  September  22. 1995,  EPA  will 
remove  from  the  regulations  those 
provisions  that  receive  comment.  EPA 
may.  at  its  discretion,  propose  such 
provisions  in  a  future  rulemaking 
action. 

A  copy  of  this  document  is  also 
available  electronically  on  the 
Technology  Transfer  Network  (TTN). 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  QuaUty  Planning  and  Standards. 
The  service  is  free  of  charge,  except  for 
the  cost  of  the  phone  call.  Users  are  able 
to  access  and  download  TTN  files  on 
their  first  call  using  a  personal  computer 
and  modem  according  to  the  following 
information. 

TTN  BBS:  919-541-5742 
(1200-14400  bps.  no  parity.  8  data  bits, 

1  stop  bit) 
Voice  Helpline:  919-541-5384 
Also  accessible  via  Internet:  TELNET 
ttnbbs.rtpnc.epa.gov 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

Users  who  have  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  users  must  proceed  through  the 
following  menu  choices  bom  the  Top 
Menu  to  access  information  on  this 
rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS— Mobile  Soiuy^s  Information 
<K>  Rulemaking  &  Reporting 
<1>  Licht  Duty 
<7>  File  area  #7.  .  .  Evaporative 

Emissions 

At  this  point,  the  system  will  Ust  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief 
descriptions.  To  download  files,  usere 
must  select  a  trahsfer  protocol  that  is 
supported  by  the  terminal  software  on 
their  own  computer,  then  set  their  own 
software  to  receive  the  file  using  that 
same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  users 
should  go  to  the  TTN  top  menu.  System 
UtiUties  (Command:  1)  to  identify  the 
program  that  must  be  downloaded  to 
un-ZIP  the  files  of  interest.  After 
completing  a  session,  users  can  quit  the 
TTN  BBS  with  the  <Goodbye> 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  dociunent  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 
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n.  Overview  of  Technical  Amendments 

In  addition  to  the  test  procedure 
changes.  EPA  has  in  this  rule  addressed 
the  issue  of  reliance  on  CARB's  test 
popocedure  (i.e.,  the  Cdifomia 
Regulatory  Requirements  Applicable  to 
the  Evaporative  Emissions  Program. 
January  4, 1995)  for  testing  1996  model 
year  vehicles  for  evaporative  emissions. 
EPA  is  modifying  the  existing 
evaporative  emission  regulations  to 
accept  manu&cturers'  data  showing 
compliance  with  CARB's  1996  model 
year  certification  requirements  as 
demonstration  of  compliance  with  the 
evaporative  emissions  portion  of  the 
federal  certification  requirements  for  the 
1996  model  year.  EPA's  confirmatory 
and  in-vise  testing  of  1996  model  year 
vehicles  certified  in  this  way  will  also 
rely  on  the  CARB  procedure  for 
evaluating  compliance  with  test 
requirements.  EPA's  evaporative 
emission  regulations  have  been 
modified  to  incorporate  by  reference 
relevant  CARB  regulations.  EPA  intends 
to  evaluate  CARB's  pending  technical 
amendments,  once  finalized,  and  will 
approve  use  of  the  resulting  modified 
procedure  for  1996  model  year  vehicles, 
provided  the  modified  procedure 
maintains  at  least  the  same  level  of 
control  as  CARB's  existing  procedure. 

The  more  flexible  arrangement  for 
certifying  1996  model  year  vehicles 
should  have  no  negative  air  quaUty 
impact.  Because  of  the  uncertainty 
surroimding  EPA's  technical 
amendments  to  the  evaporative 
emission  test  procedure,  especially 
where  they  affect  prociu«ment  of  test 
equipment,  manufactiu«ra  have  been 
constrained  in  their  ability  to  conduct 
testing  according  to  federal 
specifications.  Given  the  direction 
CARB  has  taken  vnth  its  own  pending 
technical  amendments,  EPA  is  confident 
that  the  CARB  procedure  will  be  as 
stringent,  or  nearly  as  stringent,  as  the 
EPA  procedure.  Furthermore,  since  the 
enhanced  test  requirements  apply  to 
only  20  ]}ercent  of  each  manufacturer's 
199i5  model  year  fleet,  the  air  quality 
impact  of  any  compromise  in  test 
stringency  would  be  very  limited. 

Following  promulgation  of  this  rule 
and  the  pending  changes  to  the  CARB 
procediu^,  the  remaining  differences  of 
significance  between  EPA's  and  CARB's 
evaporative  emission  test  procediues  are 
limited  to  the  specifications  for 
temperatiues  and  fuel  volatility.  EPA  is 
pursuing  a  test  program  to  better 
understand  the  relative  stringency  of  the 
two  sets  of  test  conditions  and  to  decide 
if  data  generated  according  to  the  CARB 
test  procediue  will  be  acceptable  for 
federal  testing  on  a  long-term  basis.  The 


same  information  will  be  &ctored  into 
the  decision  related  to  carryover  of  data 
from  the  CARB  test  procedure  for 
federal  certification  in  subsequent 
model  years. 

The  most  significant  changes  to  the 
test  procedure  &I1  into  three  categories: 
(1)  Control  of  fuel  tank  temperature  and 
pressure  diuiag  numing  loss  testing,  (2) 
air  circulation  during  the  diurnal 
emission  test,  and  (3)  a  provision  for  a 
simplified  procedure  for  generating  fuel 
temperature  profiles  for  the  nmning  loss 
test.  Each  of  these  areas  is  briefly 
described  below. 

The  issues  of  greatest  concern  relate 
to  controlling  fuel  tank  temperature  and 
pressure  during  the  running  loss  test. 
These  technical  amendments 
incorporate  several  changes  to  deal  with 
these  concerns.  For  example,  the 
procedure  for  outdoor  testing  to 
generate  fuel  temperature  profiles  now 
allows  the  option  of  stabilizing  vehicle 
and  fuel  temperatiues  to  95  "F  before 
driving.  Also,  determination  of 
compliance  with  the  fuel  tank  pressure 
limit  diuing  driving  on  a  dynamometer 
would  depend  on  control  of  vapor 
temperatiues  throughout  the  running 
loss  test;  convereely,  measurement  of 
fuel  tank  pressure  and  vapor 
temperature  may  be  omitted  at  the 
discretion  of  those  responsible  for 
testing.  Another  change  allows 
temporary  exceedances  to  the  fuel  tank 
pressure  limit  during  driving  on  a 
dynamometer  to  account  for  potentially 
artificial  tank  heating  effects  in  the 
laboratoiy.  Finally,  equipment 
specifications  related  to  heating  and 
cooling  the  vehicle's  fuel  tank  have  been 
broadened  to  increase  the  degree  of 
control  that  technicians  have  in 
controlling  fuel  tank  temperatures. 

Another  important  issue  was  the 
requirement  in  the  initial  final  rule  to 
maintain  a  specified  wind  speed 
underneath  the  vehicle  during  diurnal 
emission  testing.  The  regulations 
contain  a  new  requirement  to  control 
ambient  temperatures  underneath  the 
test  vehicle  and  allow  an  option  to  use 
an  estabUshed  fan  configuration  to  meet 
the  required  wind  speed  specification  (5 
mph).  This  change  provides  an  option  to 
comply  with  the  wind  speed 
requirement  without  measuring 
imderbody  air  velocity  on  every  test. 

Also,  EPA  has  included  in  the 
regulations  a  provision  giving  general 
guidance  for  use  of  a  heated  wind 
tunnel  for  generating  fuel  temperature 
profiles.  Further  work  will  be  required 
in  the  certification  process  to  implement 
the  poUcy;  for  example,  to  determine 
what  constitutes  acceptable  correlation 
between  wind  tunnel  and  outdoor  fuel 
temperature  profiles,  how  often  and  on 


what  vehicles  correlation  would  have  to 
be  demonstrated,  and  how  fuel 
temperature  profiles  could  be  carried 
over  to  subsequent  model  years. 

Manufacturers  are  required  to  submit 
either  test  data  or  an  engineering 
evaluation  to  demonstrate  compliance 
with  evaporative  emission  standards  at 
high  altitudes.  One  manufacturer  has 
expressed  to  EPA  its  concern  that  a  fuel 
temperature  profile  generated  at  low 
altitude  has  limited  applicability  for 
testing  at  high  altitude,  which  causes 
difficulty  in  testing  methanol-fueled 
vehicles.  The  existing  regulatory 
language  for  high-altitude  requirements 
provides  the  Agency  limited  discretion 
to  adjust  the  test  procedure  to 
accommodate  changes  related  to  fuel 
temperature  profiles.  EPA  believes  it  is 
inappropriate  to  address  this  issue  in  a 
direct  final  rulemaking,  since  any 
change  that  cannot  be  accommodated 
under  the  Agency's  existing  discretion 
would  require  a  formal  proposal  and  a 
period  for  pubUc  conunent.  EPA 
encourages  interested  manufacturers  to 
work  with  EPA's  Certification  Division 
to  resolve  this  issue. 

In  addition  to  the  changes  to  the 
evaporative  emission  test  procedure, 
these  technical  amendments  include 
revised  language  related  to  the  test 
requirements  for  onboard  refueling 
vapor  recovery,  initially  finahzed  April 
6, 1994  (59  FR  16262),  to  clarify  test 
provisions  and  make  typographical 
corrections. 

m.  List  of  Changes  to  Test  Procedures 

The  following  list  describes  the 
individual  changes  made  to  the  test 
procedure.  Explanation  and,  where 
appropriate,  EPA's  interpretation  of  the 
resulting  regulatory  language  is 
provided. 

Vehicle  Preconditioning 

1.  Change  initial  soak  to  6  hours 
minimum: 

— ^The  procedure  previously  called  for  a 
12-hour  minimum  soak  before  the 
preconditioning  drive,  though  EPA 
reserved  the  option  of  conducting 
testing  with  only  a  6-hour  soak.  "The 
shorter  soak  time  is  sufficient  to 
stabiUze  the  vehicle. 

2.  Make  the  initial  soak  and  refueUng 
event  optional  for  a  second  test  nm  on 
a  vehicle  (or  optional  for  any  SEA  test): 

— ^Vehicles  that  have  already  been  tested 
in  the  laboratory  have  been 
sufficiently  stabiUzed  with  respect  to 
temperature  and  fuel  effects. 

3.  Re^tiire  vehicles  to  be  parked 
within  5  minutes  after  the  refueling 
procedure: 


43882    Federal  Ragiater  /  Vol.  60,  No.  163  /  Wednesday.  August  23,  1995  /  Rules  and  Regulations 


— The  regulations  previously  required 
the  test  vehicle  to  be  parked  within  5 
minutes  after  completion  of  the 
preconditioning  drive.  Since  test 
vehicles  must  be  refueled  during  the 
hour  following  the  preconditioning 
drive,  the  timing  of  the  parking  event 
is  best  specified  relative  to 
completion  of  the  refueling  event. 

4.  Precondition  multiple  canisters  as 
a  set  imless  they  are  arranged  in 
parallel: 

— ^While  canisters  configured  in  parallel 
should  be  preconditioned 
individually,  as  the  initial  final  rule 
required,  EPA  agrees  that  evaporative 
canisters  arranged  in  a  series 
configiuBtion  should  be 
preconditioned  as  a  set  to  best 
simulate  normal  vehicle  operation. 

5.  Add  reqiurement  to  use  a  service 
port  on  evaporative  canisters  (if  so 
equipped)  for  loading  and  purging  steps: 

— Provided  that  manufiactitfers  install 
such  service  ports  on  their  production 
canisters,  EPA  agrees  that  it  is 
appropriate  to  use  the  ports  for  the 
preconditioning  procedure. 

6.  Allow  replacement  canister  to 
collect  vapors  diuing  canister 
preconditiomng: 

— ^The  regulations  have  been  modified  to 
clarify  that  it  is  acceptable  to  collect 
fuel  tank  vapors  that  may  escape 
during  the  period  that  the  vehicle's 
canister  is  disconnected.  This 
arrangement  would  provide  a  safety 
benefit  without  affecting  the 
condition  of  the  test  vehicle. 

7.  Specify  a  representative  vapor  load 
to  the  canister  for  all  flexible-fueled  and 
methanol-fueled  vehicles: 

— ^The  regulations  previously  called  for 
representative  vapor  loading  for 
dedicated  methanol-fueled  vehicles 
only.  A  vehicle  using  any  amount  of 
methanol  should  not  have  its  canister 
loaded  with  pure  butane,  since  the 
engine's  electronic  controls  depend 
on  a  vapor  composition  firom  the 
canister  being  similar  to  that  coming 
from  the  fuel  tank.  Using  repeated 
diurnal  heat  builds  to  precondition 
the  canister  for  the  two-day  diurnal 
sequence  would  provide,  by 
definition,  a  representative  vapor 
composition.  Q>A  anticipates  that  the 
best  way  to  conduct  bench-loading  for 
either  test  sequence  would  be  to 
generate  vapors  from  an  off-board  fuel 
tank  or  other  reservoir  partially  filled 
with  the  type  of  fuel  te  be  used  in  the 
subsequent  test  run. 

8.  Delete  parenthetical  refierence  to 
volumetric  flow  rate  equivalent  to  46  g/ 
hr  butane  load: 


— ^llie  regulations  previously  provided  a 
converaion  of  the  mass  flow  rate  into 
volumetric  units  for  the  convenience 
of  the  reader.  Because  this  conversion 
is  vahd  only  at  sea  level,  it  has  been 
deleted. 

Diurnal  Emission  Test 

9.  Provide  flexibility  to  satisfy  5-mph 
wind  speed  requirement  near  tank  with 
a  demonstrated  configuration: 

— ^This  provision  allows  one  to  conduct 
diurnal  emission  tests  without 
routinely  measiuing  wind  speed 
imder  the  fiiel  tank.  Consistently 
iising  a  given  fan  configuration  that 
has  been  demonstrated  to  satisfy  the 
wind  speed  requirement  on  the  test 
vehicle  or  a  broad  range  of  vehicles 
would  be  sufficient  to  show  adequate 
airflow  imdemeath  the  test  vehicle. 

10.  Add  imdertank  thermocouple  for 
instantaneous  and  average  temperature 
tolerances  and  relax  tolerance  on 
sidewall  temperatures  to  ±5  "P: 

— ^The  new  requirement  to  measure  air 
temperatures  imder  the  fuel  tank 
becomes  the  primary  measurement  for 
following  the  ambient  fuel 
temperature  profile.  The  sidewall 
temperature  measurement  serves  the 
purpose  of  ensiuing  adequate  air 
mixing  in  the  enclosure  and  providing 
a  temperature  measurement 
representative  of  the  overall  enclosiue 
volume  (for  calculation  of  mass 
emissions). 

11.  Allow  passive  fixed-volume 
diurnal  enclosures  and  change  pressure 
tolerance  to  ±2  in.  H2O: 

— ^The  regulatory  language  has  been 
broadened  to  accommodate  a  different 
design  of  a  fixed-volume  diurnal 
enclosure  and  to  match  the 
specifications  in  place  for  variable- 
volume  enclosiues. 

12.  Delete  maximum  surface 
temperatiue: 

— EPA  believes  that  the  specified 
maximum  surface  temperature  does 
not  affect  the  test  vehicle  or  the 
emission  measurement,  and  so  can  be 
deleted  without  compromising  test 
effectiveness. 

Hot  Soak  Test 

13.  Allow  a  7-minute  interval  before 
the  hot  soak  test;  add  language  to 
encoiuage  making  this  interval  as  short 
as  possible;  add  language  to  make  s\ue 
&ns  are  off  at  the  end  of  the  running 
loss  test: 

— ^EPA  continues  to  believe  that  the  time 
between  the  running  loss  and  hot  soak 
tests  is  very  important  for  an  acciu«te 
laeasurement  of  hot  soak  enissioas. 
EPA  believes  a  relaxed  tisM 


specification  does  not  compromise 
test  stringency  for  several  reasons. 
First,  the  language  for  the  hot  soak 
tests  for  both  test  sequences  specifies 
that  the  intent  of  testing  is  to 
minimize  the  time  before  the  hot  soak 
test.  Second,  new  language  specifying 
that  fans  must  be  tvuned  off  after  the 
running  loss  test  should  prevent 
technicians  from  artificially  cooling 
the  fuel  during  the  period  between  the 
test  segments.  Third,  the  vehicle 
continues  to  operate  at  idle  until  just 
before  entry  into  the  hot  soak 
enclosure.  Fourth,  EPA  may  make  an 
extra  effort  to  minimize  the  time 
interval  before  the  hot  soak 
measurement  for  its  testing.  Similarly, 
EPA  may  coifduct  the  hot  soak  test 
MQth  no  elapsed  time  between  the  end 
of  the  running  loss  test  and  the 
beginning  of  the  hot  soak  test  by 
making  a  continuous  measurement  of 
running  loss  and  hot  soak  emissions 
in  a  running  loss  enclosiue. 

14.  Delete  maximiun  surface 
temperatiue: 

— EPA  believes  that  the  specified 
maximum  siuface  temperature  does 
not  afiiect  the  test  vehicle  or  the 
emission  measxuement,  and  so  can  be 
deleted  without  compromising  test 
effectiveness. 

Running  loss  test 

15.  Increase  maximum  flow  rate  for 
under-tank  blower;  increase  minimum 
temperature  to  85  *F: 

— ^Increasing  the  maximum  flow  rate  of 
the  imder-tank  blower  to  4,000  cubic 
feet  per  minute  (cfin)  increases  the 
degree  of  flexibility  available  for 
controlling  fuel  temperatures.  The 
regulations  provide  for  a  maximum 
flow  rate  of  6,000  cfin  for  exceptional 
circumstances.  To  prevent  a  high  flow 
rate  of  chilled  air  from  condensing 
generated  fuel  vapors,  the  minimum 
temperature  of  air  from  the  blower 
was  increased  from  70°  to  85  "F. 

16.  Define  a  tolerance  for  vapor 
temperatiu«  control,  but  make 
measurement  of  vapor  temperatiue  and 
pressure  in  the  tank  optional  during  lab 
driving: 

— ^Manufacturera  have  indicated  to  EPA 
that  it  is  important  to  control  vapor 
temperatures  during  the  running  loss 
test,  primarily  to  prevent  artificially 
high  fuel  tank  pressures  and  vapor 
generation.  EPA  believes  it  is 
appropriate  to  define  a  tolerance  for 
controlling  vapor  temperatwes 
similar  to  that  for  controlling  liquid 
fuel  temperatures.  However,  because 
of  the  technical  difficulty  of 
controlhsg  vapor  temperatures  during 
driving,  the  regulations  provide  the 
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discretion  for  any  laboratory  testing  to 
omit  measurement  of  vapor 
temperatures.  EPA  recognizes  fuel 
tank  pressvue  is  very  dependent  on 
vapor  temperatiues;  therefore, 
vehicles  must  comply  with  the  limit 
on  fuel  tank  pressiues  only  if  vapor 
temperatures  are  measured  and 
controlled  to  the  specified  profile.  If 
a  manufactxuer  chooses  not  to 
develop  a  vapor  temperature  profile, 
compliance  with  the  limit  on  fuel 
tank  pressure  will  be  limited  to  the 
required  outdoor  driving. 
To  aodress  manufacturers  concern  that 
vapor  generation  may  be  affected  by 
imcontrolled  vapor  temperatiues,  tibe 
regulations  now  state  the  expectation 
that  a  facility  be  designed  in  a  way 
that  avoids  unrepresentative  heating 
or  cooling  of  the  vapor  space  during 
the  running  loss  test.  Also,  in  the  case 
of  EPA  testing  without  measured 
vapor  temperatures,  if  a  vehicle 
exceeds  an  emission  standard,  the 
regulations  provide  manufacturers  the 
opportunity  to  conduct  subsequent 
testing  on  that  vehicle.  If  a 
manufacturer  can  show  that  the 
exceedance  is  attributable  to 
inadequate  control  of  vapor 
temperatiues,  EPA  will  invalidate  its 
test  run.  To  make  such  a 
demonstration,  (1)  a  manufactiuer 
would  be  expected  to  conduct  a 
complete  test  for  evaporative 
emissions,  controlling  vapor 
temperatures  to  the  specified 
tolerances;  (2)  the  vehicle  would  have 
to  meet  the  applicable  standards  for 
running  loss,  hot  soak  and  diiumal 
emissions;  and  (3)  the  manufactiuer 
would  be  expected  to  explain  why  the 
test  facility  for  the  EPA  test  could 
have  caused  excessive  vapor 
temperatures.  To  use  this  provision, 
manufactiuers  would  need  to  have 
developed  a  vapor  temperature  profile 
prior  to  certification  for  the  vehicle  in 
question. 

17.  Allow  temporary  exceedances  of 
fiiel  tank  pressiue  limit: 

— ^EPA  is  aware  that  characteristics  of  a 
I    laboratory's  system  for  managing  fuel 
tank  temperatiues  could  cause  the 
tank  pressing  during  driving  on  a 
dynamometer  to  show  transient 
pressiue  behavior  that  does  not  exist 
during  on-road  driving.  In  response, 
EPA  has  modified  the  regulations  to 
allow  a  vehicle  to  exceed  the  pressure 
limit  for  up  to  10  percent  of  the  total 
driving  time  during  the  running  loss 
test 

18.  Require  proportional-speed  fan  for 
cooling  engine: 

— ^The  fixed-speed  fan  originally 
specified  in  the  regulations  may  in 


some  cases  provide  inadequate 
cooling  for  test  vehicles.  Additional 
cooling  capacity  is  needed  because 
vehicles  are  operated  on  the 
dynamometer  with  the  hood  closed  or 
nearly  closed.  The  regulations,  as 
amended  by  this  final  rule,  now 
require  a  more  complex  fan;  the  new 
fan  is  considerably  more  expensive, 
but  does  not  compromise  the 
effectiveness  of  the  test  in  any  way. 
Because  EPA  beUeves  that  blowing  air 
imdemeath  the  test  vehicle,  past  the 
engine  and  the  fuel  tank,  is  the  best 
primary  source  of  heat  for  controlling 
fuel  temperatures,  the  original 
provision  for  this  underbody  blower 
is  preserved  as  a  supplement  to  the 
proportional-speed  fan. 

19.  Allow  manufacturers  to  start  the 
test  with  fuel  at  less  than  95  "F: 

— ^EPA  recognizes  that  some  futiue 
vehicles  may  be  designed  to  keep  fuel 
temperatures  below  daily  peak 
temperatures.  The  regulations  now 
describe  what  manufacturere  must  do 
to  demonstrate  the  need  for  a 
temperature  offset  (parking  and 
driving  on  hot  siunmer  days),  and  set 
a  threshold  of  3  "F  as  the  minimum 
offset  that  must  be  demonstrated  to 
make  use  of  this  provision. 

20.  Specify  a  6-hoiu-  maximum  soak 
before  the  running  loss  test;  limit  the 
fuel  heating  rate  to  5  "F  per  hour;  and 
require  stabilized  fuel  temperatures  for 
1  hour  before  the  running  loss  test: 

— ^The  set  of  changes  to  the  vehicle 
stabilization  requirement  provide 
better  control  of  fuel  temperatiues, 
and  thus  vapor  generation,  in  the  time 
between  the  exhaust  emission  test  and 
the  running  loss  test.  The  amended 
regulations  provide  for  a  faster 
heating  rate  or  a  longer  stabilization 
period  for  those  vehicles  that  may 
have  unusually  cool  fuel  following 
the  exhaust  emission  test. 

21.  Set  average  ambient  temperature 
to  ±2  "F  for  the  running  loss  test: 

— ^This  change  resolves  the 
inconsistency  contained  in  EPA's 
original  regulations  regarding 
specifications  for  an  average  ambient 
temperature  during  the  running  loss 
test. 

22.  Require  ambient  temperature 
measurement  at -the  inlet  to  the  fivntal 
fan;  require  sidewall  temperature 
measurement  for  enclosure  testing  only: 
— To  clarify  the  original  language,  the 

regulations  now  specify  that 
temperature  measurement  upstream 
of  the  fit>ntal  fan  is  to  be  used  for 
demonstrating  comphance  with 
ambient  temperatiue  tolerances.  In 
enclosiue  testing,  measurement  of 


sidewall  temperatures  is  also 
required,  but  will  likely  be  used  only 
for  calculation  of  mass  emissions. 

23.  Allow  direct  tank  heating  for 
controlling  fuel  tank  temperatures: 
— ^The  use  of  heat  blankets  or  other 

direct  methods  of  heating  the  fuel 
tank  during  the  running  loss  test  may 
be  needed  for  some  vehicles  whose 
fuel  temperatures  cannot  easily  be 
controlled  v^th  circulating  air.  The 
need  to  supplement  the  underbody 
blowera  is  most  likely  for  designs  in 
which  the  fuel  tank  is  isolated  from 
the  underbody  in  some  way.  This 
provision  gives  EPA,  manufacturere, 
and  contract  laboratories  the 
discretion  to  use  direct  tank  heating  if 
use  of  the  specified  fans  is  insufficient 
to  adequately  control  fuel 
temperatures.  Direct  tank  heating 
should  be  the  exception  and  should 
be  employed  only  after  attempting  to 
control  fuel  temperatures  with  the 
specified  fan  configuration.  Also,  the 
regulations  add  detailed  cautionary 
language  to  prevent  the  possibility  of 
artificially  increasing  vapor 
generation  by  this  method. 

24.  Allow  use  of  a  naturally  aspirated 
running  loss  enclosure,  if  it  is  shown  to 
yield  equivalent  results: 

— ^EPA  anticipates  the  possibility  that 
running  loss  enclosures  will  best  be 
designed  with  a  hybrid  configiuation; 
i.e.,  the  test  vehicle  would  consume 
air  bom  the  enclosiue  ambient,  with 
monitored  makeup  air  coming  in 
through  an  orifice  in  a  wall  of  the 
enclosure.  The  existing  language 
specifies  that  air  be  routed  directly 
from  outside  the  enclosure  into  the 
engine's  intake  system.  These 
technical  amendments  allow  use  of  a 
hybrid  enclosure  if  testing  shows  that 
emission  measurement  results  are 
equivalent  or  superior  to  those  from 
currently  specified  enclosures. 

25.  Correct  reference  to  duration  of 
driving  schedule: 

— ^The  original  language  incorrectly 
identified  the  duration  of  the  driving 
schedule  for  defining  fuel  temperature 
tolerances. 

26.  Adjust  densities  for  68"  F  ambient 
temperature  for  point-source 
calculations: 

— ^The  original  regulations  inadvertenth 
based  densities  on  a  temperature  of 
74°  F.  The  corrected  densities  are 
hydrocarbons  =  16.88  g/ft^;  methanol 
=  37.71  g/ft3. 

27.  Delete  requirement  for  Type  j 
thermocouple: 

— ^Though  EPA  expects  to  continue  to 
depend  on  installation  of  Type  ) 
thermocouples  for  confirmatory 
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testing,  this  specification  has  been 
deleted  from  the  regulations  to  allow 
manufacturers  to  conduct  their  own 
testing  using  any  temperatine  sensor 
that  meets  the  functional 
specifications  for  temperature 
measurement. 

Procedure  for  generating  fuel 
temperature  profiles 

28.  Add  the  option  for  developing 
vapor  temperature  profiles: 

— If  manufactiuers  wish  to  develop 
vapor  temperature  profiles, 
subsequent  testing  on  those  models 
may  include  measurement  and 
control  of  vapor  temperatures 
according  to  the  profile. 

29.  Allow  low-volatiUty  fuel  for 
generating  profiles: 

— Manufacturers  expressed  a  desire  to 
have  the  flexibility  to  use  a  test  fuel 
with  a  different  volatiUty  than  that 
specified  for  the  outdoor  driving 
procedure;  ia  particular, 
manufacturers  wish  to  use  California's 
phase  n  reformulated  gasoline.  EPA 
has  observed  that  gasoline  with  lower 
volatility  corresponds  to  slightly 
higher  fuel  temperatiu'es  during 
driving.  EPA  therefore  believes  that 
using  a  fuel  such  as  California  phase 
n  reformulated  gasoline,  which  has  a 
lower  volatility  than  that  of  federal 
test  fuel,  would  not  sacrifice  test 
stringency.  The  new  regulatory 
language  is  intended  to  allow  use  of 
CaUfomia's  specified  test  fuel,  even 
though  other  parameters  besides 
volatility  fall  outside  the  federal  test 
fuel  specifications. 

EPA  will  also  accept  demonstration  of 
comphance  with  the  fuel  tank 
pressure  requirement  using  California 
phase  n  reformulated  gasoline.  Using 
this  fiiel  will  cause  somewhat  lower 
fuel  tank  pressiues,  which  makes  it 
easier  to  comply  with  the  pressure 
limit.  EPA  believes  this  is  acceptable 
for  a  combination  of  reasons.  First, 
vehicles  tested  on  a  dynamometer  to 
certify  compliance  with  evaporative 
emission  standards  will  also 
demonstrate  compUance  with  the  fuel 
tank  pressing  requirement,  but  with 
federal  fuel.  Also,  because  EPA  may 
conduct  its  own  testing  to  measure 
pressure  during  outdoor  driving, 
manufacturers  have  no  incentive  to 
tak*>  advantage  of  the  lower  volatility 
fue)  to  comply  with  the  fuel  tank 
pres,sure  requirement. 

30.  Change  speed  measurement 
accuracy  to  ±  1  mph: 
—Conventional  equipment  for 

measuring  speeds  during  outdoor 
driving  cannot  resolve  speeds  to  the 
±0.1  mph  tolerance  originally 


specified.  Relaxing  the  accuracy  to  ±1 
mph  would  enable  manu&ctiuers  to 
use  existing  equipment  and  will  not 
affect  the  validity  of  the  fuel 
temperatwe  profiles. 

31.  Allow  fuel  heating/stabilization 
up  to  95±3"*  F  before  drive: 

— ^The  regulations  will  continue  to  allow 
a  12-hour  soak  before  starting  the 
outdoor  drive,  with  no  control  of  the 
fuel  temperature  during  that  time. 
However,  the  regulations  now  include 
a  provision  to  stabilize  fuel 
temperatures  in  a  temperature- 
controlled  environment  before  the 
drive.  When  vehicles  are  stabihzed  in 
this  way,  manufacturers  are  expected 
to  attempt  to  start  outdoor  vehicle 
operation  with  fuel  temperatures  at 
the  nominal  temperature  of  95°  F. 
Manufactiuers  may  need  to  take  steps 
to  isolate  the  fuel  tank  from  the 
pavement  or  other  heat  sources  and  to 
begin  the  test  drive  as  soon  as 
possible  after  exiting  the  enclosure. 

32.  Specify  125"  F  as  minimiiTn 

pavement  temperatiue  throughout  the 
outdoor  drive: 

— EPA  has  learned  that  the  requirement 
for  pavement  temperat\ires  staying  30" 
F  above  ambient  was  sometimes 
difficult  to  meet,  because  pavement 
temperatures  might  not  increase  fast 
enough  to  stay  30"  F  ahead  of 
increasing  ambient  temperatures. 
Since  fuel  temperature  is  limited  to  a 
nominal  starting  point  of  95"  F,  fixing 
the  minimum  pavement  temperature 
at  125"  F  satisfies  EPA's  desire  to  keep 
the  pavement  temperature  at  least  30" 
F  above  the  initial  fuel  temperatiue. 

33.  Allow  rolling  fuel  temperature 
profiles: 

— New  language  clarifies  that 
manufactiuers  may  use  a  rolling 
average  to  derive  fuel  temperature 
profiles  for  testing. 

34.  Add  general  provision  for  hot 
wind  timnel  approach  to  generating 
temperature  profiles: 

— See  Section  II  above. 

35.  Add  provision  to  allow  temporary 
wind  gusts: 

— Originally,  wind  speed  was  limited  to 
a  maximum  of  15  mph  throughout  the 
period  of  outdoor  driving.  EPA  would 
like  to  avoid  invahdating  a  test  run  for 
occasional  gusts  of  wind  exceeding 
the  15  mph  limit,  since  fuel 
temperature  profiles  should  be 
imaffected.  To  accommodate  such  a 
situation,  the  regulations  now  allow 
wind  speeds  between  15  and  25  mph 
for  up  to  5  percent  of  the  total  driving 
time. 


36.  Allow  small-voliune 
manufacturers  to  use  alternate  methods 
to  generate  profiles: 

— EPA  realizes  that  small-voliune 
manufacturers  may  not  have  the 
resources  to  conduct  a  fiill  test 
program  according  to  the  prescribed 
procedure  to  establish  fuel 
temperature  profiles  for  their  vehicles. 
These  manu&cturers  may  use  other 
means  to  generate  fuel  temperatiue 
profiles,  though  EPA  expects  such 
profiles  to  be  at  least  as  stringent  as 
those  that  would  be  generated 
according  to  the  full  set  of 
specifications  for  outdoor  testing. 

37.  Allow  the  possibility  of  alternate 
methodologies  for  correcting  fuel 
temperature  profiles: 

— One  issue  EPA  has  not  resolved  with 
manufactiuers  is  the  method  of 
correcting  measured  fuel  temperatiue 
profiles  to  create  a  target  profile  for 
running  loss  testing.  Q'A  has  agreed 
to  add  language  to  the  regulations 
allowing  an  alternate  correction 
methodology,  subject  to  prior  Agency 
approval.  This  change  provides  EPA 
the  discretion  to  accommodate  a 
future  resolution  without  requiring  a 
subsequent  change  to  the  regulations. 

Spitback  Test 

38.  Change  refueling  rate  to  9.8±0.3 
gallons  per  minute: 

— ^The  changed  refueling  rate  matches 
that  used  for  the  refueling  emission 
test.  Specifying  consistent  refueling 
rates  allows  use  of  the  same 
equipment  for  the  two  procedures. 

39.  Allow  vehicle  to  be  moved  across 
lab  with  engine  off: 

— Safety  regulations  at  some  facilities 
prevent  driving  a  test  vehicle  bom  the 
dynamometer  to  the  refueling  site. 
The  test  procedure  therefore  now 
includes  an  allowance  for  moving  the 
vehicle  with  the  engine  off,  without 
changing  the  time  constraints. 

40.  Add  time  specification  for  the 
period  between  the  end  of  the  drive  and 
the  start  of  refueling  (not  )ust  key-off): 
— ^This  time  specification  was  missing 

from  the  original  test  procedure. 

Equipment  Calibration 

41.  Add  the  option  to  use  alternate 
calibration  data: 

—The  regulations  have  been  modified  to 
allow  alternate  calibration  techniques 
that  are  acceptable  to  EPA.  Under  the 
modified  regulations,  EPA  ^ould 
approve  use  of  the  calibration 
methods  currently  required  by  CARB 
for  demonstrating  compliance  with 
equipment  specifications  for  fisderal 
testing. 
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42.  Add  the  option  to  use  new 
calibration  procedures  for  pre- 1996 
testing: 

J — Manufacturers  may  use  their 

upgraded  facilities  to  continue  testing 
according  to  the  test  procedure 
specified  in  §  86.130-78. 

Miscellaneous 

43.  Allow  limited  subtraction  of 
nonfuel  background  emissions  for 
certification  vehicles: 

— ^For  certification  vehicles  only, 
manufacturers  may  conduct  testing  on 
individual  vehicles  to  quantify 
nonfuel  background  levels.  Testing 
must  indicate  the  expected  decay  rate 
of  the  nonfuel  emissions.  In  addition 
manufacturers  must  indicate  the 
primary  source  of  the  measiued 
nonfuel  emissions.  EPA  will  not 
approve  use  of  a  correction  for 
nonfuel  emissions  if  (1)  the  emissions 
cannot  be  accounted  for,  (2)  the 
source  can  be  easily  removed,  or  (3) 
the  rate  of  decay  indicates  a 
significant  potential  for  increased  in- 
use  emissions. 

This  change  is  consistent  with  EPA's 
long-standing  position  that  nonfuel 
background  emissions  should  be 
included  in  testing  for  evaporative 
emissions.  By  making  no  provision  to 
treat  nonfuel  emissions  separately  for 
in-use  vehicles,  EPA  maintains  this 
fundamental  position.  EPA  befieves 
that  the  provision  for  special 
treatment  of  some  certification 
vehicles  gives  manufacturers  some 
flexibility  to  simplify  vehicle 
selection  and  preparation,  without 
compromising  EPA's  expectation  that 
manufacturers  prevent  nonfuel 
emissions  from  constituting  a 
significant  source  of  in-use  emissions. 
Moreover,  EPA  still  expects 
manufacturers  routinely  to  take  basic 
steps  to  minimize  nonfuel  emissions 
from  certification  vehicles,  for 
example,  to  use  weathered  vehicles. 

44.  Allow  continuous  measiuement  of 
evaporative  emissions  (hydrocarbon 
only): 

— ^At  various  points  through  the 
procedure,  the  language  has  been 
revised  to  allow  continuous  emission 
measurement,  rather  than  just  testing 
at  the  beginning  and  end  of  a 
sampling  period.  Continuous 
measurement  would  make  it  possible 
to  terminate  a  test,  without  making  it 
invalid,  if  the  vehicle  has  exceeded 
the  standard  well  before  the  end  of 
the  test. 

45.  Remove  obsolete  sections  from  the 
Code  of  Federal  Regulations  (CFR): 
—Sections  of  title  40  part  86  of  the  CFR 

that  affect  aaly  1990  model  year  and 


older  vehicles  will  not  be  printed  in 
future  CFR  pubUcations. 

46.  Change  from  "alternate  sampling 
systems"  to  "alternate  equipment  or 
procedures": 

— The  revised  language  clarifies  the 
meaning  of  this  provision  in  §  86.106- 
96. 

47.  Add  simplified  calculation  for 
variable-volume  enclosures  for  diurnal 
emission  testing: 

— Variable  volume  enclosures  trap  a 
fixed  mass  of  air  for  the  duration  of 
the  test;  therefore,  the  ideal  gas  law 
dictates  that  the  ratio  of  PV/T  must 
remain  constant  during  the  test 
Carrying  this  assumption  into  the 
calculation  of  mass  emissions  allows 
one  to  omit  separate  determination  at 
the  end  of  the  test  of  pressure, 
temperature,  and  volume  in  the 
enclosure. 

48.  Revise  the  equation  for  calculating 
the  mass  of  methanol  emissions: 

— ^The  equation  is  simplified  by 
eliminating  the  explicit  temperature 
correction  for  the  enclosure  volume 
(Vn)  and  sample  volume  (Ve),  and 
instead  requires  that  the  sample 
volumes  be  corrected  for  changes  in 
temperature,  to  be  consistent  with  V„, 
prior  to  being  used  in  the  equation. 

Refueling  Emission  Test 

49.  Allow  road-speed  modulated  fan 
diuing  vehicle  operation: 

— ^EPA  would  like  to  allow  the  same 
road-speed  modulated  fans  for  engine 
cooling  during  the  refueling  emission 
test  that  are  specified  for  the  running 
loss  test.  Because  these  fans  provide 
a  better  simulation  of  on-road  air 
cooling,  the  test  vehicle's  hood  should 
be  closed  during  testing  with  these 
fans.  If  one  continue^o  rely  on  the 
conventional  fixed-speed  cooling  fan, 
the  test  vehicle's  hood  should  be  left 
open  to  increase  the  capacity  for 
engine  cooling. 

IV.  Public  Participatiim  and  Efiiective 
Date 

To  prepare  this  final  rule,  EPA  has 
worked  actively  with  CARB  and  the 
automobile  manufacturers  to  reach  a 
resolution  on  the  many  issues  involved. 
EPA  twice  distributed  draft  regulatory 
language  for  review  and  met 
periodically  with  interested 
participants.  EPA  benefitted  greatly 
from  this  extensive  interaction,  so  that 
the  resulting  set  of  changes  to  the  test 
procedure,  reflecting  this  broad  input, 
will  significantly  improve  EPA's  and 
manu&cturen'  abiUty  to  conduct  testing 
more  efficiently. 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  the 


changes  as  not  affecting  test  stringency 
and  anticipates  no  adverse  or  critical 
comments.  This  action  will  become 
effective  unless  the  Agency  receives 
notice  that  adverse  or  critical  comments 
will  be  submitted,  or  that  a  party 
requests  the  opportimity  to  submit  such 
oral  comments  pursuant  to  section 
307(d)(5)  of  the  Clean  Air  Act,  as 
amended.  If  such  notice  is  received 
regarding  a  change  to  a  particular 
regulatory  provision  by  September  22, 
1995,  EPA  will  withdraw  the  provision 
in  question  before  the  effective  date  by 
publishing  a  subsequent  Federal 
Register  dociunent  removing  the 
identified  provision  fiom  the  direct  final 
rule. 

V.  Paperwork  Reduction  Act 

EPA  is  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  for  various  regulations. 
The  amendments  in  this  document 
update  the  table  to  acciuately  display 
those  information  requirements 
promulgated  imder  the  Evaporative 
Emissions  Final  Rule  (March  24, 1993, 
58  FR  16002).  The  affected  regulations 
are  codified  at  40  CFR  part  86,  subpart 
A.  EPA  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
and  in  each  CFR  volume  containing 
EPA  regulations.  The  table  lists  the 
section  numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
display  of  the  OMB  control  number  and 
its  subsequent  codification  in  the  Code 
of  Federal  Regulations  satisfies  the 
requirements  of  the  Paperworit 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB's  implementing  regulations  at 
5  CFR  part  1320. 

This  ICR  was  subject  to  public  notice 
and  comment  prior  to  OMB  approval. 
As  a  result,  EPA  finds  that  there  is 
"good  cause"  under  section  553(b)(B)  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  553(b)(B))  to  amend  this  table 
without  additional  notice  and  comment. 
Due  to  the  technical  nature  of  the  table, 
further  notice  and  comment  would  be 
unnecessary. 

VI.  Administrative  Designation 

Piusuant  to  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  eSact  on  the  economy 
of  $100  million  or  more  or  adversely  afbct 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  fobs, 
the  environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities ; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfiere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Matraially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Puistiant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  this  direct  final  rule  is 
not  a  "significant  regulatory  action." 

Vn.  Regulatory  Flexibility  Ad 

The  Regulatory  FlexibiUty  Act  of  1980 
requires  federal  agencies  to  examine 
significant  adverse  impacts  of  federal 
regulations  on  a  substantial  number  of 
small  entities.  The  Agency  believes  that 
the  changes  to  the  test  requirements 
published  in  this  final  action  are 
imlikely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  fact,  the  revisions  expand  the 
flexibility  of  small  businesses  required 
to  comply  with  existing  regulations. 

Vm.  Unfunded  Kfandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  with  estimated  costs  to  the 
private  sector  of  $100  million  or  more, 
or  to  state,  local,  or  tribal  governments 
of  $100  million  or  more  in  the  aggregate. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  govermnents  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this  direct 
final  rule  imposes  no  new  federal 
requirements  and  therefore  does  not 
include  any  federal  mandate  with  costs 
to  the  private  sector  or  to  state,  local,  or 
tribal  governments. 

DL  Judicial  Review 

Under  section  307(b)  of  the  Clean  Air 
Act,  EPA  hereby  finds  that  diese 
regulations  are  of  nati«ial  apphcability. 
Accordingly,  judicial  review  of  this 
action  is  available  bnly  by  filing  a 


petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Coltunbia  Qraiit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act.  the  requirements  that  are  the 
subject  of  this  document  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Enviroiunental  protection. 
Administrative  practice  and  pnxredures, 
Air  pollution  control.  Confidential 
business  information.  Gasoline, 
Incorporation  by  reference.  Labeling. 
Motor  vehicle  pollution,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedures,  Electric  power.  Energy 
conservation,  Fuel  economy,  Gasoline, 
Labeling,  Motor  vehicles.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  6, 1095. 
Carol  M.  Brawui. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  9  and 
86  of  the  Code  of  Federal  Re^ilations. 
are  amended  as  set  forth  below. 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.,  136-136y; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C  331],  348C  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d,  1314, 1321. 
1326, 1330, 1344. 1345  (d)  and  (e),  1361;  E.G. 
11735,  38  FR  21243.  3  CFR  1971-1975  Comp. 
p.  973;  42  U.S.C  241,  242b,  243,  246,  300f, 
300g,  300g-l,  300g-2,  300g-3,  300g-4,  300g- 
5,  300g-6,  300J-1,  300J-2.  300J-3,  300J-4, 
300J-9. 1857  et  seq.,  6901-6992k,  7401- 
7671q,  7542.  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by 
removing  from  the  table  entries  86.078- 
7,  86.082-14,  86.084-5,  86.084-14, 
86.084-26,  86.085-8—86.085-9, 
86.085-21—66.085-25,  86.085-27— 
86.085-30,  86.085-35,  86.085-37— 
86.085-38,  86.087-21,  86.087-23, 
86.087-25,  86.087-28,  86.087-30, 
86.087-35,  86.088-21,  86.08»-23, 
86.088-25,  86.088-28,  86.088-30, 
86.088-35,  86.090-7,  86.090-14— 
86.090-15,  86.090-23,  86.090-25— 
86.090-28,  86.090-30,  86.142-62, 
86.144-78,  86.537-78,  86.542-78, 
86.1310-84,  86.1310-88.  86.1335-64, 


86.1341-84,  86.1342-84.  86.1344-84, 
86.1344-88  and  by  adding  new  entries 
in  numerical  order  imder  the  indicated 
heading  to  read  as  follows: 


f9.1    0MB  approvals  undsr  the 
RaductionAcL 


40  CFR  citation 


0MB  con- 
trol No. 


Control  of  Air  PoNulion  From  New  and  In- 
Us«  Motor  Vehides  and  New  and  In-Use 
Motor  Vehicie  Engines:  Certification  and 
Test  Procedures 


86.085-37 
86.090-14 


2060-0104 

2060-0104 


86.090-25 2060-0104 

86.090-26 „ 2060=0104 

86.000-27 * 2080-0104 


88.096-7 2060-0104 

86.096-10 2060-0104 

86.096-14 2060-0104 

86.096-26 2060-0104 

86.096-30 2060-0104 

86.099-10 2060-0104 


PART  86— [AMENDED] 

3.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205, 206,  207, 
208,  215,  216,  217,  and  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C  7521,  7522,  7524, 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(a)). 

4.  Part  86  is  amended  by  removing  the 
following  sections:  86.078-7,  86.081-8, 
86.082-6,  86.082-14,  86.083-30, 
86.084-5,  86.084-14,  86.084-15, 
86.084-26,  86.085-8,  86.085-9,  86.085- 
10,  86.085-11,  86.085-21,  86.085-22. 
86.085-23,  86.085-24,  86.085-25, 
86.085-27,  86.085-28,  86.085-29. 
86.085-30.  86.085-35,  86.085-38, 
86.087-8,  86.087-9. 86.087-10.  86.087- 
21,  86.087-23,  86.087-25,  86.087-28. 
86.087-29,  86.087-30,  86.087-35. 
86.088-9.  86.088-11.  86.088-21, 
86.088-23,  86.086-25,  86.088-26. 
86.086-29,  86.086-30,  86.066-35, 
86.090-7,  86.090-10,  86.090-11, 
86.090-15.  86.090-23.  66.090-28. 
86.090-29,  86.090-30,  66.090-35. 
66.106-82,  86.109-62,  86.110-82. 
86.111-62,  86.112-62.  86.116-62. 
86.119-78.  86.126-78,  86.139-62. 
86.142-82,  86.144-78,  66.401-76. 
86.410-78,  86.509-78,  86.511-76. 
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66.513-^2.  66.516-76.  86.521-78, 
66.526-78.  66.527-76.  86.535-78. 
86.537-78,  66.540-76.  86.542-76. 
86.544-78.  86.1309-84.  86.1310-64. 
86.1310-66.  66.1311-84.  66.1335-64. 
66.1341-64.  66.1342-64.  66.1344-64. 
66.1344-86.  66.1501-84.  86.1504-64. 
66.1506-64.  66.1513-64.  66.1513-87. 

5.  Section  86.1  is  amended  by  adding 
paragraph  (b)(4)  to  read  as  follows: 

(86.1    RclMvnoe  iMMnflls. 

•        *        *        •        • 

(b)*  •  * 

(4)  California  regulatory  requirements. 
The  following  table  sets  forth  California 
regulatory  requirements  that  have  been 
incorporated  by  reference.  The  first 
coliunn  lists  the  name  and  date  of  the 
material.  The  second  column  lists  the 
sections  of  the  part,  other  than  §  86. 1.  in 
which  the  matter  is  refierenced.  The 
second  coltunn  is  presented  for 
information  only  and  may  not  be  all- 
inclusive.  Copies  of  these  materials  may 
be  obtained  from  U.S.  EPA,  Office  of  Air 
and  Radiation,  401  M  Street,  S.W.. 
Washington.  DC  20460. 


Document  No.  and 
name 


Caifomia  Regulatory 
Requirements  Ap- 
plicable to  the 
Evaporative  Emis- 
sions Program, 
January  4, 1995. 


40  CFR  part  86  ref- 
erence 


86.096-8;  86.096-9; 
86.096-10. 


Subpart  A— [Amended] 

6.  Section  86.096-6  of  subpart  A  is 
amended  by  revising  paragraph  (b) 
introductory  text  and  adding  paragraph 
(b)(5)(iv)  to  read  as  follows: 

iM.096-8    Emission  standard*  for  1996 
and  later  nwdal  year  llgM-duty  veMdes. 

•  1 1    •       •       •       • 

(b)  Evaporative  emissions  from  light- 
duty  vehicles  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 
For  certification  vehicles  only, 
manufactiuera  may  conduct  testing  to 
quantify  a  level  of  nonfuel  backgroimd 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  bom  emission  test  results 
finm  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 

•  *        •        •        * 

(5)*  '  • 


(iv)  For  the  1996  model  year, 
manu&cturers  may  satisfy  the  testing 
requirements  for  federal  certification  to 
the  evaporative  standards  of  paragraph 
(b)  of  this  section,  except  the  fuel 
dispensing  spitback  test,  by  presenting 
test  results  from  the  certification 
procedures  defined  by  the  California 
Regulatory  Requirements  Applicable  to 
the  Evaporative  Emissions  Program 
(January  4, 1995).  These  requirements 
have  been  incorporated  by  reference 
(see  §66.1). 


fa6,0M-10    Emission  standards  for  1996 
and  Mar  modal  year  Otk>«yci*  haevy^uty 


7.  Section  66.096-9  of  stibpart  A  is 
amended  by  revising  paragraphs  (b) 
introductory  text  and  (c)  through  (k), 
and  adding  paragraph  (b)(5)(iv)  to  read 
as  follows: 

186.006-0    Emission  standards  for  1996 
and  Mar  modsl  yaarKght-duty  tnjcfcs. 

•  •        •        •        • 

(b)  Evaporative  emissions  from  light- 
duty  trucks  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 
For  certification  vehicles  only, 
manufacturera  may  conduct  testing  to 
quantify  a  level  of  nonfuel  backgroimd 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
backgroimd  emissions  may  be 
subtracted  bom  emission  test  restilts 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 

*  •        •        •        * 

(5)*  •  • 

(iv)  For  the  1996  model  year, 
manufacttu«rs  may  satisfy  the  testing 
requirements  for  federal  certification  to 
the  evaporative  standards  of  paragraph 
(b)  of  this  section,  except  the  fuel 
dispensing  spitback  test,  by  presenting 
test  results  from  the  certification 
procedures  defined  by  the  California 
Regulatory  Requirements  Applicable  to 
the  Evaporative  Emissions  Program 
(January  4, 1995).  These  requirements 
have  been  incorporated  by  reference 
(see  §66.1). 

(c)  [Reserved].  For  guidance  see 
§86.094-9. 

(d)  through  (f)  [Reserved]. 

(g)  through  (k)  [Reserved].  For 
guidance  see  §  66.094-9. 

8.  Section  86.096-10  of  subpart  A  is 
amended  by  revising  paragraph  (b) 
introductory  text  and  adding  paragraph 
(b)(5)(iv)  to  read  as  follows: 


(b)  Evaporative  emissions  from  heavy- 
duty  vehicles  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 
For  certification  vehicles  only, 
manufacturera  may  conduct  testing  to 
quantify  a  level  of  nonfuel  backgroimd 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  8ource(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  bom  emission  test  results 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 

(5)*  •  • 

(iv)  For  the  1996  model  year, 
manufacturers  may  satisfy  the  testing 
requirements  for  federal  certification  to 
the  evaporative  standards  of  paragraph 
(b)  of  this  section,  except  the  fuel 
dispensing  spitback  test,  by  presenting 
test  results  from  the  certification 
procedures  defined  by  the  California 
Regulatory  Requirements  Applicable  to 
the  Evaporative  Emissions  Program 
(January  4, 1995).  These  requirements 
have  been  incorporated  by  reference 
(see  §86.1). 

•  •        *        •        • 

9.  Section  86.096-11  of  subpart  A  is 
amended  by  revising  paragraph  (b)(5)(i) 
to  read  as  follows: 

$86,096-11    Emission  standards  for  1996 
and  latar  modal  yaar  diassi  heavy-duty 
anginas  and  vahldsa. 

•  *        •        •        • 

(b)*  *  • 

(5)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs,  the  standards  set  forth  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  refer  to 
a  composite  sample  of  evaporative 
emissions  collected  under  the 
conditions  and  measured  in  accordance 
with  the  procedures  set  forth  in  subpart 
M  of  this  part.  For  certification  vehicles 
only,  manufacturers  may  conduct 
testing  to  quantify  a  level  of  nonfuel 
backgroimd  emissions  for  an  individual 
test  vehicle.  Such  a  demonstration  must 
include  a  description  of  the  source(s)  of 
emissions  and  an  estimated  decay  rate. 
The  demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
bom  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 
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10.  Section  86.098-7  of  subpart  A  is 
amended  by  adding  paragraphs  (h)(1) 
through  (h)(5)  to  read  as  follows: 

tl6.0t8  7   MWntanance  of  record*; 


ef  hiftN  iiMllon: 


of 
fIgMof 


(h)(1)  through  (h)(S)  [Reserved].  For 
guidance  see  §86.094-7. 

•        •        •        *        • 

11.  Section  86.098-11  of  subpart  A  is 
amended  by  revising  paragraph 
(b)(3)(iii)(A)  to  read  as  follows: 

|M.eM-11    Emiaalon  rttdfJe  tor  1916 
Meeel  heavy-duty 


(b)-  •  • 

(3)*  •  • 

(iii)(A)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs,  the  standards  set  forth  in  paragraph 
(b)(3)  of  this  section  refer  to  a  composite 
sample  of  evaporative  emissions 
collected  under  the  conditions  and 
measiued  in  accordance  with  the 
procedures  set  forth  in  subfuirt  M  of  this 
part  For  certification  vehicles  only, 
manufactiuers  may  conduct  testing  to 
qiumtify  a  level  of  nonfuel  background 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  miist  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 
•        *       •        •        • 

12.  Secti9n  86.098-26  is  amended  by 
removing  paragraphs  (a)(3)(i)(B)  through 
(a)(3)(ii)(B)  and  adding  paragraphs 
(a)(3Ki)(D)  through  (a)(3)(ii)(B)  to  read  as 
follows: 


fM.eM-26 


(a)(3)(i)(D)  through  (a)(3)(ii)(B) 
[Reserved],  For  guidance  see  §  86.094- 
26. 

•        *        •        •        • 

13.  Section  86.099-8  of  subpart  A  is 
amended  by  revising  paragraph  {b) 
introductory  text  to  read  as  follows: 

ferltM 


(b)  Evaporative  emissions  from  light- 
duty  vehicles  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles.  The  spitback  standard  alse 
applies  te  newly  assembled  vehicles. 
For  certification  vehicles  osly, 
Banulactums  ntay  condiKt  testing  to 


quantify  a  level  of  nonfuel  background ' 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 
•        •        •        •        • 

14.  Section  86.099-9  of  subpart  A  is 
amended  by  revising  paragraph  (b) 
introductory  text  to  read  as  follows: 


•••• 


11 


fSCOM-*    Emission  stMidwdelbri 
and  Mar  model  year  HgM-duty  Inicks. 


(b)  Evaporative  emissions  from  light- 
duty  trudcs  shall  not  exceed  the 
following  standards.  The  standards 
apply  eqiially  to  certification  and  in-use 
vehicles.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 
For  certification  vehicles  only, 
manufacturers  may  conduct  testing  to 
quantify  a  level  of  nonfuel  backgroimd 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
backgroimd  emissions  may  be 
subtracted  fitim  emission  test  results 
frtim  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 
•        •        *        *        • 

15.  Section  86.099-10  of  subpart  A  is 
amended  by  revising  paragraph  (b) 
introductory  text  to  read  as  follows: 


fS«.09»-10    Emission  stwtdards  for  II 
and  la»r  model  year  Ott»<ycls  hsdvy  duty 


(b)  Evaporative  emissions  bom  heavy- 
duty  vehicles  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 
For  certification  vehicles  only, 
manufacturera  may  conduct  testing  to 
quantify  a  level  of  nonfuel  background 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
&t>ra  certification  vehicles  if  approved 
in  advance  by  the  Administrater. 
•        •        *        *        • 

16.  Section  86.099-11  of  subpart  A  is 
aiaeiiid  hy  revising  paragraph 
(bK3MiiiXA)  te  read  as  feUows: 


fori 
disssi  iMdvy*diity 


(b)  •  '  ' 
(3)  •  •  • 

(iii)(A)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs,  the  standards  set  forth  in  paragraph 
(b)(3)  of  this  section  refer  to  a  composite 
sample  of  evaporative  emissions 
collected  imder  the  conditions  and 
measured  in  accordance  with  the 
procedures  set  forth  in  subpart  M  of  this 
part.  For  certification  vehicles  only, 
manufiMiturere  may  conduct  testing  to 
quantify  a  level  of  nonfuel  background 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
backgroimd  emissions  may  be 
subtracted  from  emission  test  residts 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 


Subpart  ■— [Anwnddd] 

17.  Section  86.106-96  of  subpart  B  is 
amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

IM.1W-M    E^ulpwwnt  rsqyked; 


(a)  This  subpart  contains  procedures 
for  exhaust  emission  tests  on  petroleiun- 
fueled,  natural  gas-fueled,  liquefied 
petroleiun  gas-fueled,  and  methanol- 
fueled  light-duty  vehicles  and  light-duty 
trucks,  and  for  evaporative  emission 
tests  on  gasoline-fueled,  natiual  gas- 
fueled,  liquefied  petroleum  gas-fiieled. 
and  methanol-fueled  light-duty  vehicles 
and  light-duty  trucks.  Qartain  items  of 
equipment  are  not  necessary  for  a 
particular  test,  e.g.,  evaporative 
enclosure  when  testing  petroleum- 
fueled  diesel  vehicles.  Alternate 
equipment,  procediues,  and  calculation 
methods  may  be  used  if  shown  to  yield 
equivalent  or  superior  results,  and  if 
approved  in  advance  by  the 
Administrator.  Equipment  required  and 
specifications  are  as  follows: 
•        •        •        •        • 

18.  Section  86.107-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(1) 
introductory  text,  (a)(l)(ii)(A), 
(a)(l)(u)(B).  (aM2),  (a)(3)(i),  (a)(3)(u), 
(c)(1).  (d).  (e).  and  (f)  to  read  as  follows: 

fM.1t7-M 


(a)  Testing  enclosures — (1)  Diurnal 
mission  test.  The  enclosure  shall  be 
readily  sealable,  rectangular  in  shape, 
with  space  for  personnel  access  to  all 
sidbes  of  the  vehicle.  When  sealed,  the 
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enclosiue  shall  be  gas  tight  in 
accordance  with  §  86.117-96.  Interior 
surfaces  must  be  impermeable  and 
nonreactive  to  hydrocarbons  (and  to 
methanol,  if  the  enclosure  is  used  for 
methanol-fueled  vehicles).  The 
temperature  conditioning  system  shall 
be  capable  of  controlling  the  internal 
enclosure  air  temperature  to  follow  the 
prescribed  temperature  versus  time 
cycle  as  specified  in  §  86.133-96  and 
Appendix  II  of  this  part,  within  an 
instantaneous  tolerance  of  ±3.0°  F  of  the 
nominal  temperature  versus  time  profile 
throughout  the  test,  and  an  average 
tolerance  of  2.0"  F  over  the  duration  of 
the  test  (where  the  average  is  calculated 
using  the  absolute  value  of  each 
measured  deviation).  The  control 
system  shall  be  tuned  to  provide  a 
smooth  temperatiue  pattern  that  has  a 
minimum  of  overehoot,  himting,  and 
instability  about  the  desired  long-term 
ambient  temperature  profile.  Interior 
surface  temperatiues  shall  not  be  less 
than  40°  F  at  any  time  diuing  the 
diiunal  emission  test.  To  accommodate 
the  voliune  changes  due  to  enclosure 
temperatiue  changes,  either  a  variable- 
volume  or  fixed-volume  enclosure  may 
be  used  for  diurnal  emission  testing: 
***** 

(ii)  Fixed-volume  enclosure.  *  •  • 

(A)  The  enclosiue  shall  be  equipped 
xvith  a  mechanism  to  maintain  a  fixed 
internal  air  volume.  This  may  be 
accomplished  either  by  withdrauring  air 
at  a  constant  rate  and  providing  makeup 
air  as  needed,  or  by  reveraing  the  flow 
of  air  into  and  out  of  the  enclosure  in 
response  to  rising  or  falling 
temperatures.  If  inlet  air  is  added 
continuously  throughout  the  test,  it 
should  be  filtered  with  activated  carbon 
to  provide  a  relatively  low  and  constant 
hydrocarbon  level.  Any  method  of 
volume  accommodation  shall  maintain 
the  differential  between  the  enclosure 
internal  pressure  and  the  barometric 
pressure  to  a  maximum  value  of  ±2.0 
inches  of  water. 

(B)  The  equipment  shall  be  capable  of 
measuring  the  mass  of  hydrocarbon  and 
methanol  (if  the  enclosure  is  used  for 
methanol-fueled  vehicles)  in  the  inlet 
and  outlet  flow  streams  with  a 
resolution  of  0.01  gram  per  hour.  A  bag 
sampling  system  may  be  used  to  collect 
a  proportional  sample  of  the  air 
withdrawn  from  and  admitted  to  the 
enclosure.  Alternatively,  the  inlet  and 
outlet  flow  streams  may  be  continuously 
analyzed  using  an  on-line  FID  analyzer 
and  integrated  with  the  flow 
measurmnents  to  provide  a  continuous 
record  of  the  mass  hydrocarbon  and 
methanol  removal. 


(2)  Running  loss  test.  The  enclosure 
shall  be  readily  sealable,  rectangular  in 
shape,  with  space  for  personnel  access 
to  all  sides  of  the  vehicle.  When  sealed, 
the  enclosure  shall  be  gas  tight  in 
accordance  with  §  86.117-96.  The 
enclosure  may  be  equipped  with  a 
peraonnel  door,  provided  that  the 
enclosure  can  still  meet  the 
requirements  of  §  86.117-96  wdth  the 
door  installed.  Interior  surfaces  must  be 
iihpermeable  and  nonreactive  to 
hydrocarbons  and  to  methanol  (if  the 
enclosure  is  used  for  methanol-fueled 
vehicles).  Interior  surface  temperatures 
shall  not  be  less  than  40°  F.  If  a  running 
loss  enclosure  meets  all  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  may  be  used  as  a  diurnal 
evaporative  emission  enclosure.  The 
enclosure  must  contain  a  dynamometer 
that  meets  the  requirements  of  §  86.108. 
Provisions  shall  be  made  to  remove 
exhaust  gases  from  the  enclosure. 
During  the  running  loss  test,  ambient 
temperatures  must  be  maintained  at 
95±5°  F  (95±2°  F  on  average).  An  air  or 
oxygen  cylinder  with  an  attached  self- 
contained  breathing  apparatus  may  be 
provided  for  the  vehicle  operator.  The 
air  required  for  vehicle  operation  shall 
be  provided  by  one  of  the  following 
methods: 

(i)  The  nmning  loss  enclosure  may  be 
equipped  to  supply  air  to  the  vehicle,  at 
a  temperature  of  95±5°  F.  bom  sources 
outside  of  the  nmning  loss  enclosure 
directly  into  the  operating  engine's  air 
intake  system.  Supplemental  air 
requirements  (e.g.,  for  an  air  pump) 
shall  be  supplied  by  drawing  air  from 
the  engine  intake  source. 

(ii)  If  it  is  shown  to  yield  equivalent 
or  superior  results,  the  running  loss 
enclosure  may  be  designed  with  an  air 
makeup  system  that  brings  outside  air 
into  the  enclosure  to  accommodate  the 
aspiration  needs  of  the  engine  and  any 
auxiUary  devices.  The  makeup  air  shall 
be  monitored  to  establish  the 
background  hydrocarbon  levels  (or 
hydrocarbon  and  methanol,  levels,  if 
applicable)  of  the  makeup  air.  A  filter 
may  be  used  to  provide  dry  air  with  a 
stable  concentration  of  background 
hydrocarbon.  The  makeup-air  vent  shall 
be  readily  sealable  for  calibration  of  the 
enclosure  and  other  purposes.  For 
calculation  of  running  loss  emissions,  it 
may  be  assumed  that  the  hydrocarbon 
and  methanol  concentration  in  the  air 
consumed  by  the  vehicle  is  the  same  as 
that  of  the  rest  of  the  air  in  the 
enclosure. 

(3)  Hot  soak  test.  *  *  • 

(i)  If  the  hot  soak  test  is  conducted  in 
the  same  enclosure  as  the  immediately 
preceding  running  loss  test,  interior 
sur&oe  temperatiues  shall  not  be  below 


70°  F  for  the  last  55  minutes  of  the  hot 
soak  test. 

(ii)  If  the  hot  soak  test  is  not 
conducted  in  the  same  enclosure  as  the 
immediately  preceding  running  loss 
test,  interior  surface  temperatures  shall 
not  be  below  70°  F  for  the  duration  of 
the  hot  soak  test. 
***** 

(c)  Evaporative  emission  hydrocarbon 
and  methanol  data  recording  system. 

(1)  The  electrical  output  of  the  FID 
used  for  measuring  hydrocarbons  (or 
hydrocarbons  plus  methanol,  as 
appropriate]  shall  be  recorded  at  least  at 
the  initiation  and  termination  of  each 
nmning  loss  and  hot  soak  test,  and  at 
least  at  the  initiation  and  termination  of 
the  enclosure  sampling  period(s]  for  the 
diurnal  emission  test,  as  described  in 
§  86.133.  The  recording  may  be  taken  by 
means  of  a  strip  chart  potenUometric 
recorder,  by  use  of  an  on-line  computer 
system  or  other  suitable  means.  In  any 
case,  the  recording  system  must  have 
operational  characteristics  (signal-to- 
noise  ratio,  speed  of  response,  etc.) 
equivalent  to  or  better  than  those  of  the 
signal  source  being  recorded,  and  must 
provide  a  pennanent  record  of  results. 
The  record  shall  show  a  positive 
indication  of  the  initiation  and 
completion  of  each  hot  soak,  nmning 
loss,  or  diurnal  emission  test  (including 
initiation  and  completion  of  sampling 
period(s]],  along  vtrith  the  time  elapsed 
during  each  soak. 
*        •        •        *        • 

(d)  Fuel  temperature  control  system. 
Fuel  temperatures  of  the  test  vehicle 
shall  be  controlled,  as  specified  in 

§  86.134(g](l](xv),  with  die  following 
combination  of  fans.  The  control  system 
shall  be  tuned  and  operated  to  provide 
a  smooth  and  continuous  fuel 
temperature  profile  that  is 
representative  of  the  on-road 
temperature  profile.  The  nmning  loss 
test  configuration  should  be  designed  to 
avoid  heating  or  cooling  the  fuel  tank's 
vapor  space  in  a  way  that  would  cause 
vapor  temperature  behavior  to  be 
unrepresentative  of  the  vehicle's  on- 
road  profile. 

(1)  A  vehicle  cooling  fan  shall 
discharge  air  to  the  front  of  the  vehicle. 
The  fan  shall  be  a  road-speed  modulated 
fan  that  is  controlled  to  a  discharge 
velocity  that  follows  the  dynamometer 
roll  speed,  at  least  up  to  speeds  of  30 
mph,  throughout  the  driving  cycle.  If  a 
warning  light  or  gauge  indicates  that  the 
vehicle's  engine  coolant  has  overheated, 
subsequent  test  runs  on  the  vehicle 
must  include  a  vehicle  cooling  fan  that 
follows  the  dynamometer  roll  speed  at 
all  speeds  throughout  the  test  cycle.  "Hie 
&n  may  direct  akflow  to  both  the 
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vehicle  radiator  air  inlet(s)  and  the 
vehicle  underbody. 

(2)  An  additional  fan  may  be  used  to 
discharge  airflow  from  the  front  of  the 
vehicle  directly  to  the  vehicle 
underbody  to  control  fuel  temperatiues. 
Such  a  fan  shall  provide  a  total 
discharge  airflow  not  to  exceed  8,000 
cfrn. 

(3)  Additional  fans  may  be  used  to 
route  heating  or  cooling  air  directly  at 
the  bottom  of  the  vehicle's  fuel  tank. 
The  air  suppUed  to  the  tank  shall  be 
between  85°  and  160°  F,  with  a  total 
discharge  airflow  not  to  exceed  4,000 
cfm.  For  exceptional  circiunstances, 
manufactiuers  may  direct  up  to  6,000 
cfrn  at  the  bottom  of  the  fuel  tank  with 
the  advance  approval  of  the 
Administrator. 

(4)  Direct  fuel  heating  may  be  needed 
for  canister  preconditioning,  as 
specified  in  §86.132(j)(2).  Also,  under 
exceptional  circumstances  in  which 
airflow  alone  is  insufficient  to  control 
fuel  temperatures  during  the  rimning 
loss  test,  direct  fuel  tank  heating  may  be 
used  (see  §86.134-96(g)(l)(xv)).  The 
heating  system  must  not  cause  hot  spots 
on  the  tank  wetted  surface  that  could 
cause  local  overheating  of  fhe  fuel.  Heat 
must  not  be  applied  dfrectly  to  the 
tank's  vapor  space,  nor  to  the  liquid- 
vapor  interface. 

fe)  Temperature  recording  system.  A 
strip  chart  potentiometric  recorder,  an  * 
on-line  computer  system,  or  other 
suitable  means  shall  be  used  to  record 
enclosiue  ambient  temperature  during 
all  evaporative  emission  test  segments, 
as  well  as  vehicle  fuel  tank  temperatiue 
diuing  the  running  loss  test.  The 
recording  system  shall  record  each 
temperature  at  least  once  every  minute. 
The  recording  system  shall  be  capable  of 
resolving  time  to  ±15  s  and  capable  of 
resolving  temperature  to  ±0.75°  F 
(±0.42°  C).  The  temperature  recording 
system  (recorder  and  sensor)  shall  have 
an  accuracy  of  ±3°  F  (±1.7°  C).  The 
recorder  (data  processor)  shall  have  a 
time  accuracy  of  ±15  s  and  a  precision 
of  ±15  s.  Enclosures  shall  be  eqmpped 
with  two  ambient  temperature  sensors, 
connected  to  provide  one  average 
output,  located  3  feet  above  the  floor  at 
the  approximate  mid-length  of  each  side 
wall  of  the  enclosiue  and  within  3  to  12 
inches  of  each  side  wall.  For  diurnal 
emission  testing,  an  additional 
temperature  sensor  shall  be  located 
underneath  the  vehicle  to  provide  a 
temperature  measurement 
representative  of  the  air  temperature 
under  the  fuel  tank.  For  running  loss 
testing,  an  ambient  temperatiire  sensor 
shall  be  located  at  the  inlet  to  the  fan 
that  provides  engine  cooling. 
Manu&ctiuers  shall  arrange  that 


vehicles  furnished  for  testing  at  federal 
certification  facilities  be  equipped  with 
temperature  sensors  for  measiuement  of 
fuel  tank  temperatures.  Vehicles  shall  be 
equipped  with  two  temperatiue  sensors 
inistalled  to  provide  an  average  hquid 
fuel  temperature.  The  temperatiue 
sensors  shall  be  placed  to  measure  the 
temperatiue  at  the  mid-voliune  of  the 
liquid  fuel  at  a  fill  level  of  40  percent 
of  nominal  tank  capacity.  An  additional 
temperature  sensor  may  be  placed  to 
measure  vapor  temperatiues 
approximately  at  the  mid-volume  of  the 
vapor  space,  diough  measiuement  of 
vapor  temperatures  is  optional  during 
the  running  loss  test.  In-tank 
temperatiue  sensors  are  not  required  for 
the  supplemental  two-diurnal  test 
sequence  specified  in  §  86.130-96. 

(i)  Pressure  recording  system.  A  strip 
chart  potentiometric  recorder,  an  on- 
line computer  system,  or  other  suitable 
means,  shall  be  used  to  record  the 
enclosure  gage  pressure  for  any  testing 
in  an  enclosure,  as  well  as  the  vehicle's 
fuel  tank  pressure  during  the  running 
loss  test  and  the  outdoor  driving 
procedure  specified  in  §86.129-94(d). 
Fuel  tank  pressure  measurement  and 
recording  equipment  are  optional 
during  the  nmning  loss  test.  The 
recording  system  shall  record  each 
pressure  at  least  once  every  minute.  The 
recording  system  shall  be  capable  of 
resolving  time  to  ±15  s  and  capable  of 
resolving  pressure  to  ±0.1  inches  of 
water.  The  pressure  recording  system 
(recorder  and  sensor)  shall  have  an 
accuracy  of  ±1.0  inch  of  water.  The 
recorder  (data  processor)  shall  have  a 
time  accuracy  of  ±15  s  and  a  precision 
of  ±15  s.  The  pressure  transducer  shall 
be  installed  to  measure  the  pressure  in 
the  vapor  space  of  the  fuel  tank. 

*  •        •        *        • 

19.  Section  86.107-98  of  subpart  B  is 
amended  by  revising  paragraph  (e)(1)  to 
read  as  follows: 

$8^107-06   8«npangamlanaly«cal 
system. 

•  •        *        •        • 

(e)  Temperature  recording  system — (1) 
For  all  emission  testing.  A  strip  chart 
potentiometric  recorder,  an  on-line 
computer  system^  or  other  suitable 
means  shall  be  used  to  record  enclosure 
ambient  temperature  during  all 
evaporative  emission  test  segments,  as 
well  as  vehicle  fuel  tank  temperature 
during  the  nmning  loss  test.  The 
recording  system  shall  record  each 
temperature  at  least  once  every  minute. 
The  recording  system  shall  be  capable  of 
resolving  time  to  ±15  s  and  capable  of 
resolving  temperature  to  ±0.75°  F 
(±0.42°  C).  The  temperature  recording 
system  (recorder  and  sensor)  shall  have 


an  accuracy  of  ±3°  F  (±1.7°  C).  The 
recorder  (data  processor)  shall  have  a 
time  accuracy  of  ±15  s  and  a  precision 
of  ±15  s.  Enclosures  shaU  be  equipped 
with  two  ambient  temperature  sensors, 
connected  to  provide  one  average 
output,  located  3  feet  above  the  floor  at 
the  approximate  mid-length  of  each  side 
wall  of  the  enclosure  and  within  3  to  12 
inches  of  each  side  wall.  For  diiunal 
emission  testing,  an  additional 
temperature  sensor  shall  be  located 
underneath  the  vehicle  to  provide  a 
temperatiue  measurement 
representative  of  the  temperature  of  the 
air  under  the  fuel  tank.  For  running  loss 
testing,  an  ambient  temperature  sensor 
shall  be  located  at  the  inlet  to  the  fan 
that  provides  engine  cooling. 
Manufacturers  shall  arrange  that 
vehicles  furnished  for  testing  at  federal 
certification  facilities  be  equipped  with 
temperature  sensors  for  measurement  of 
fuel  tank  temperature.  Vehicles  shall  be 
equipped  with  2  temperature  sensors 
installed  to  provide  an  average  liquid 
fuel  temperature.  The  temperature 
sensors  shall  be  placed  to  measure  the 
temperature  at  the  mid- volume  of  the 
liquid  fuel  at  a  fill  level  of  40  percent 
of  nominal  tank  capacity.  An  additional 
temperature  sensor  may  be  placed  to 
measure  vapor  temperatures 
approximately  at  the  mid- volume  of  the 
vapor  space,  Uiough  measurement  of 
vapor  temperatures  is  optional  during 
the  running  loss  test.  In-tank 
temperature  sensors  are  not  required  for 
the  supplemental  two-diiunal  test 
sequence  specified  in  §  86.130-96  or  for 
the  refueling  test  specified  in  §  86.151- 
98. 
•        •        •        •        * 

20.  Section  86.117-96  of  subpart  B  is 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)(l)(ii),  (a)(l)(iii), 
(a)(7),  (b),  (c)  heading,  (c)(1) 
introductory  text,  (c)(l)(iv),  (c)(l)(v), 
(c)(l)(vii),  (d)(1)  introductory  text  and 
equation,  (d)(l)(v),  and  (e)(l)(iii),  adding 
paragraph  (d)(3),  and  removing  and 
reserving  paragraphs  (d)(l)(iii)  and 
(d)(l)(iv)  to  read  as  follows: 

186.117-M    Evaporative  amission 
sndoaufa  calbrations. 

The  calibration  of  evaporative 
emission  enclosures  consists  of  three 
parts:  initial  and  periodic  determination 
of  enclosure  bacl^round  emissions 
(hydrocarbons  and  methanol);  initial 
determination  of  enclosure  internal 
volume;  and  periodic  hydrocarbon  and 
methanol  retention  check  and 
calibration.  Methanol  measurements 
may  be  omitted  if  methanol-fueled 
vehicles  will  not  be  tested  in  the 
evaporative  enclosure.  Alternate 
calibration  methods  may  be  used  if 
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shown  to  yield  equivalent  or  superior 
results,  and  if  approved  in  advance  by 
the  Administrator;  specifically,  more 
extreme  temperatures  may  be  used  for 
determii^g  calibration  without 
affecting  the  validity  of  test  results, 
(a)  Initial  and  periodic  determination 

of  enclosure  background  emissions. 

"  *  * 

(1)  *  •  •  ' 

(ii)  Fixed-volume  enclosiues  may  be 
operated  with  inlet  and  ouUet  flow 
streams  either  closed  or  open;  if  inlet 
and  outlet  flow  streams  are  open,  the  air 
flowing  into  and  out  of  the  enclosure 
must  be  monitored  in  accordance  with 
§86.107-96(a)l1)(ii)(B).  Ambient 
temperatures  shall  be  maintained  at 
96±3°  F  throughout  the  4-hour  period. 

(iii)  For  running  loss  enclosures 
ambient  temperatures  shall  be 
maintained  at  95±3°  F  throughout  the  4- 
hour  period.  For  running  loss 
enclosures  designed  with  a  vent  for 
makeup  air,  the  enclosure  shall  be 
operated  with  the  vent  closed. 


P 


(7)  Allow  the  enclosure  to  stand 
undisturbed  for  four  hours. 


(b)  Initial  determination  of  enclosure 
internal  volume.  Prior  to  its 


introduction  into  service  the  enclosure 
internal  voliune  shall  be  determined  by 
the  following  procedure: 

(1)  Carefully  measure  the  internal 
length,  width  and  height  of  the 
enclosure,  accounting  for  irregularities 
(such  as  braces)  and  calculate  the 
internal  voliune.  For  variable-volume 
enclosures,  latch  the  enclosure  to  a 
fixed  volume  when  the  enclosure  is 
held  at  a  constant  temperature;  this 
nominal  volume  shaU  be  repeatable 
within  ±0.5  percent  of  the  reported 
value. 

(2)  [Reserved]. 

(3)  [Reserved]. 

(c)  Hydrocarbon  and  methanol 
(organic  gas)  retention  check  and 
calibration.  *  *  * 

(1)  An  enclosure  to  be  used  for  the 
diurnal  emission  test  (see  §  86.133-96) 
shall  be  calibrated  according  to  the 
following  procedure.  Calibration  for 
hydrocarbon  and  methanol  may  be 
conducted  simultaneously  or  in 
sequential  test  runs. 
•        *        •        •        • 

(iv)  [Reserved]. 

(v)  Turn  on  the  ambient  temperature 
control  system  (if  not  already  on]  and 
adjust  it  for  an  initial  temperature  of  96° 
F  (36°  C).  On  variable-volume 
enclosures,  latch  the  enclosure  to  the 


appropriate  volume  position  for  the  set 
temperature.  On  fixed-volume 
enclosures  close  the  outiet  and  inlet 
flow  streams. 


(vii)  Inject  into  the  enclosure  2  to  6 
grams  of  pure  methanol  at  a  temperature 
of  at  least  150°  F  (65°  C)  and/or  2  to  6 
grams  of  piue  propane.  The  injected 
quantity  may  be  measured  by  volume 
flow  or  by  mass  measurement.  The 
method  used  to  measure  the  quantity  of 
methanol  and  propane  shall  have  an 
accuracy  of  ±0.2  percent  of  the 
measured  value  (less  accurate  methods 
may  be  used  with  the  advance  approval 
of  the  Administrator). 
•        •        •        •        • 

(d)  Calculations.  (1)  The  calculation 
of  net  methanol  and  hydrocarbon  mass 
change  is  used  to  determine  enclosure 
back^und  and  leak  rate.  It  is  also  used 
to  check  the  enclosure  volume 
measurements.  The  methanol  mass 
change  is  calculated  from  the  initial  and 
final  methanol  samples,  the  net 
withdrawn  methanol  (in  the  case  of 
diurnal  emission  testing  with  fixed- 
volume  enclosures),  and  initial  and  final 
temperatiue  and  pressure  according  to 
the  following  equation: 


^CHjOH  ~  ^n  ^ 


(^MSlf  ^^%f  )'''(^MS2f  ^^^2f  ) 


(CMSliXAV,i)+(CMS2iXAV2i) 


'Ei 


"•■(^CHjOH.oul      ^CHjOH.in) 


Where: 


(iii)  [Reserved], 
(iv)  [Reserved]. 

(v)  VE=Volume  of  sample  withdrawn. 
Et3.  Sample  volumes  must  be  corrected 


for  differences  in  temperature  to  be 
consistent  with  determination  of  Vn, 
prior  to  being  used  in  the  equation. 


(3)  For  variable-volume  enclosures, 
defined  in  §86.107(a)(l)(i),  die 
following  simplified  form  of  the 
hydrocarbon  mass  change  equation  may 
be  used: 
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^HC  - 


kPgV<io- 
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-iC, 
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(e)  Calibration  of  equipment  for  point- 
source  testing  of  running  losses.  *  *  * 

(1)  *  *  • 

(iii)  Operate  the  vapor  sampling 
system  in  the  normal  manner  and 
release  a  known  quantity  of  pure 
propcme  into  the  most  frequenUy  used 
iiiel  vapor  collector  during  the  sampling 
p^od  (approximately  5  minutes). 
*        •        •        •        * 

21.  Section  86.129-94  of  subpart  B  is 
amended  by  revising  par^^aphs  (dMl). 
(d)(2Kui),  (d)(3)(ii),  (d)(3Kiu).  (dK4Ki). 
(d)(4Kii).  (d)(4)(iii),  (d)(7)(iii).  and 


(d)(7)(iv)  and  adding  paragraph  (d)(7)(v) 
to  read  as  follows: 

§86.129-04  Road  ioad  power,  test  welglit. 
inertia  weigiit  ciass  detennination.  and  fuel 
temperature  profNe. 


(d)  f  ue/  temperature  profile— {!) 
General  requirements,  (i)  To  be  tested 
for  running  losses,  as  specified  in 
§  86.134,  a  vehicle  must  have  a  fuel 
tnnperature  profile.  The  following 
procedure  is  used  to  generate  the  fuel 
temperature  profile,  which  serves  as  a 
target  for  controlling  fuel  tempentfures 


CHjOH 


diuing  the  nmning  loss  test.  This  profile 
represents  the  fuel  temperature  change 
that  occurs  during  on-road  driving.  If  a 
vehicle  has  more  than  one  fuel  tank,  a 
profile  shall  be  established  for  each 
tank.  Manufacturers  may  also 
simultaneously  generate  a  profile  for 
vapor  temperatures. 

(ii)  If  a  manufacturer  uses  a  vehicle 
model  to  develop  a  profile  to  represent 
multiple  models,  the  vehicle  model 
selected  must  have  the  greatest  expected 
fuel  temperature  increase  during  driving 
of  all  those  models  it  represents.  Also, 
manufacturers  must  select  test  vehicles 
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with  any  available  vehicle  options  that 
increase  fuel  temperatxires  during 
driving  (for  example,  any  featiire  that 
limits  imderbody  airflow). 

(iii)  Manu&cturers  may  conduct 
testing  to  develop  fuel  temperature 
profiles  in  a  laboratory  setting,  subject 
to  approval  by  the  Administrator.  The 
laboratory  &dlity  should  simulate 
outdoor  testing  to  reproduce  fiiel  and 
vapor  temperature  behavior  over  the 
specified  driving  sdiedule.  The  design 
of  the  laboratory  facility  should  include 
consideration  of  any  parameters  that 
may  affect  fuel  temperatiires,  such  as 
solar  loading,  pavement  heat,  and 
relative  wind  velocities  aroimd  and 
underneath  the  test  vehicle.  Indoor 
testing  to  develop  the  fuel  temperature 
profiles  miist  be  conducted  with  little  or 
no  vehicle^pecific  adjustment  of 
laboratory  parameters.  Manufacturers 
would  neied  to  maintain  an  ongoing 
demonstration  of  correlation  between 
laboratory  and  outdoor  measinement  of 
fuel  temperatures.  Specifically,  fuel 
temperatures  and  pressures  fit>m  indoor 
driving  should  be  at  least  as  high  as 
measured  when  driving  outdoors 
according  to  the  procedures  described 
in  this  section. 

(iv)  Small-volume  maniifacturers,  as 
defined  in  §  86.094-14(b)(l),  may  use  an 
alternate  method  for  generating  fuel 
temperature  profiles,  subject  to  the 
approval  of  the  Administrator. 

(v)  The  Administrator  may  conduct 
testing  to  establish  any  vehicle's 
temperature  profiles  or  to  verify 
compUance  with  fuel  tank  pressure 
requirements. 

(2)*  *  * 

(iii)  The  data  recording  system 
described  in  paragraph  (d)(2)(ii)  of  this 
section  shall  be  capable  of  resolving 
time  to  ±1  s,  capable  of  resolving 
temperature  to  ±2*  F,  capable  of 
resolving  pressure  to  ±1.0  inch  of  water, 
and  capable  of  resolving  speed  to  ±1 
mph.  The  temperature  and  pressure 
signals  shall  be  recorded  at  intervals  of 
up  to  1  minute;  speed  signals  shall  be 
recorded  at  intervals  of  up  to  1  second. 

(3)*  •  * 

(ii)  Wind  conditions  shall  be  calm  to 
light  with  maximum  wind  speed  of  15 
mph.  In  the  case  of  temporary  gxisting, 
wind  speeds  between  15  and  25  mph 
may  occxir  for  up  to  5  percent  of  the 
total  driving  time  without  invalidating 
the  data  collection.  Wind  speed  shall  be 
measured  and  recorded  in  regular 
intervals  of  at  least  once  per  minute. 
Measure  wind  speed  with  the  following 
requirements  (based  on  Federal 
Standard  for  Siting  Meteorological 
Sensors  at  Airports,  FCM-S4-1987). 
The  site  should  be  relatively  level,  but 
small  gradual  slopes  are  acceptable.  The 


sensor  shall  be  mounted  30  to  33  feet  (9 
to  10  meters)  above  the  average  groimd 
height  within  a  radius  of  500  feet  (150 
meters).  The  sensor  height  shall  not 
exceed  33  feet,  except  as  necessary  to  be 
at  least  15  feet  (5  meters)  above  the 
height  of  any  obstruction  (e.g. 
vegetation,  buildings,  etc.)  within  a  500 
foot  (150  meter)  radius.  An  object  is 
considered  to  be  an  obstruction  if  the 
included  lateral  angle  from  the  sensor  to 
the  ends  of  the  object  is  10  degrees  or 
more. 

(iii)  Road  stirfece  temperature  shall  be 
at  least  125  "F  throughout  the  driving 
period.  Pavement  temperatiue  shall  be 
measured  and  recorded  in  regular 
intervals  of  at  least  once  per  minute. 
The  track  temperature  may  be  measur^ 
with  an  embedded  sensor,  a  portable 
temperature  probe,  or  an  infrared 
pyrometer  that  can  provide  an  accuracy 
of  ±2  "F.  Temperatures  must  be 
measured  on  a  surfece  representative  of 
the  siuiace  where  the  vehicle  is  driven. 
•        *        •        •        * 

(4)  Profile  determination  procedure. 
(i)  Drain  the  fuel  tank(8)  and  fill  with 
test  fuel  to  the  "tank  fiiel  volume" 
defined  in  §  86.082-2.  The  test  fuel 
should  meet  the  specifications  of 
§  86.113,  except  that  fuel  with  a  lower 
volatility  may  be  used,  subject  to 
Administrator  approval.  Manufecturers 
using  a  lower  volatility  fuel  must 
generate  a  vapor  temperatiue  profile  for 
demonstrating  compliance  with  the 
limit  on  fuel  tank  pressure  during  the 
running  loss  test  (see  §  86.134-96). 

(ii)  libe  vehicle  shall  be  moved  to  the 
location  where  the  data  is  to  be 
collected.  It  may  be  driven  a  maximum 
distance  of  5  miles  and  may  also  be 
transported  by  other  means.  The  vehicle 
shall  be  stabilized  by  one  of  the 
following  methods: 

(A)  The  vehicle  shall  be  parked  for  a 
minimum  of  12  hours  in  an  open  area 
on  a  siuface  that  is  representative  of  the 
test  road,  without  any  artificial  heating 
or  cooling  of  the  fuel.  The  orientation  of 
the  boat  of  the  vehicle  during  parking 
(e.g.,  N.  SW.  etc.)  shall  be  dociunented. 

(B)  The  vehicle  may  be  soaked  in  a 
temperature-controlled  environment  to 
stabilize  fuel  temperatures.  Before 
starting  the  drive,  the  vehicle  shall  be 
stabilized  with  fuel  temperatiues  95  ±3 
"F  for  at  least  one  hour.  The  fuel 
temperature  may  not  exceed  98  "F  at 
any  time  before  the  beginning  of  the 
driving  schedule,  during  which  only 
whole-vehicle  heating  and  cooling  may 
be  used  to  control  fuel  temperatures.  If 
a  manufacturer  uses  the  provisions  of 
paragraph  (d)(7)(v)  of  this  section  to 
establi^  a  lower  initial  fuel  temperature 
for  the  running  loss  test,  the  fiiel  in  the 


test  vehicle  qiay  not  be  stabiUzed  at  a 
temperature  higher  than  the  newly 
established  initial  fuel  temperature, 
(iii)  Once  the  ambient  conditions 
specified  in  paragraph  (d)(3)  of  this 
section  are  met  and  the  vehicle  has  been 
stabilized  according  to  paragraph 
(d)(4)(ii)  of  this  section,  the  vehicle's 
engine  may  be  started.  The  vehicle's  air 
conditioning  system  (if  so  equipped) 
shall  be  set  to  the  "normal"  air 
conditioning  mode  and  adjusted  to  the 
minimum  discharge  air  temperature  and 
high  fen  speed.  V^cles  equipped  with 
automatic  temperature  controlled  air 
conditioning  systems  shall  be  set  to 
operate  in  "automatic"  temperature  and 
fan  modes  with  the  system  set  at  72  "F. 
•        *        •        *        * 

(7)*   *  • 

(iU)  If  all  these  requirements  are  met, 
the  following  calculations  shall  be 
performed  to  determine  a  profile  for 
liquid  fuel  temperatures  and,  if 
applicable,  for  vapor  temperatures: 

Tijii„«Be=Ti-To. 

Where: 

(A)  Ti,pnrfiie=the  series  of  temperatures 
that  comprise  the  relative  temperatxire 
profile. 

(B)  Tjsthe  series  of  observed  liquid 
fuel  or  vapor  temperatures  during  the 
drive. 

(C)  To=the  liquid  fuel  or  vapor 
temperature  observed  at  the  start  of  the 
specified  driving  schedule. 

(iv)  The  relative  temperature  profile 
consists  of  the  set  of  temperatures  at 
each  1 -minute  interval.  If  temperatures 
are  sampled  more  fi^quenUy  than  once 
per  minute,  the  temperature  data  points 
may  represent  a  rolling  average  of 
temperatiues  sampled  for  up  to  one- 
minute  intervals.  If  multiple  valid  test 
runs  are  conducted  for  any  model,  then 
all  the  collected  data  shall  be  used  to 
calculate  a  composite  profile,  based  on 
the  average  temperatures  at  each  point. 
The  absolute  temperature  profile  is 
determined  by  adding  95  °F  (35  "C)  to 
each  point  of  the  relative  profile.  Other 
methodologies  for  developing  corrected 
liquid  fuel  and  vapor  space  temperature 
profiles  may  be  used  if  demonstrated  to 
jrield  equivalent  results  and  approved  in 
advance  by  the  Administrator. 

(v)  Manufacturers  may  use  a  lower 
initial  fuel  temperative  for  the  running 
loss  test,  if  approved  in  advance  by  the 
Administrator.  To  demonstrate  the  need 
for  such  an  adjustment,  manufacturers 
would  be  expected  to  determine  the 
maximum  fuel  temperature  experienced 
by  a  vehicle  during  an  extended  park  or 
after  driving  one  IJDDS  cycle  when 
exposed  to  the  ambient  conditions 
described  in  paragraph  (d)(3)  of  this 
section.  To  use  this  provision. 
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manufacturers  would  have  to  show 
maximimi  fuel  temperatures  no  greater 
than  92  "F. 

22.  Section  86.130-96  of  subpart  B  is 
amended  by  revising  figure  B96-10  at 
the  end  of  the  section  and  adding 
paragraph  (e)  to  read  as  follows: 


{86.130-86   Tetteaquance; 
raQulTMnents. 


(e)  If  tests  are  invalidated  after 
collection  of  emission  data  from 
previous  test  segments,  the  test  may  be 
repeated  to  collect  only  those  data 
points  needed  to  complete  emission 
meastuements.  Compliance  with 
emission  standards  may  be  determined 
by  combining  emission  measurements 
from  different  test  runs.  U  any  emission 
measurements  are  repeated,  the  new 
measurements  supersede  previous 
values. 

aaiMQ  COM  mo  no  r 
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Federal  Test  Procedure 


Pud  drain  &  fill 


Vehictotoak 


6-36houra 


Preconditioning  drive 


Puel  drain  and  fill 
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Figure  B96-10  TMt  sequence 
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23.  Section  86.131-96  of  subpart  B  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§86.131-«6   Vehteie  preparatton. 

*  *        •        •        • 

I     (d)  For  vehicles  to  be  tested  for 
nmning  loss  emissions,  prepare  the  fuel 
tank(s)  for  measuring  and  recording  the 
temperature  and  pressure  of  the  fuel 
tank.as  specified  in  §  86.107-96  (e)  and 
(f).  Measiuement  of  vapor  temperature 
is  optional  during  the  running  loss  test. 
If  vapor  temperature  is  not  measiued, 
fuel  tank  pressure  need  not  be 
measured. 

•  *        •   '    *        * 

24.  Section  86.132-96  of  subpart  B  is 
amended  by  revising  paragraphs  (c),  (f), 
(h)  introductory  text,  (h)(l)(i),  (h)(2),  (j) 
introductory  text,  (j)(l)  introductory 
text,  (j)(l)(i),  and  (j)(l)(vi)  to  read  as 
follows: 

§86.132-06    Vehtele  preconditioning. 

•  *        *        »        * 

(c)(1)  Gasoline-  and  methanol-fiieled 
vehicles  shall  be  soaked  for  at  least  6 
hours  after  being  refueled.  Petroleum- 
fueled  diesel  vehicles  and  gaseous- 
fueled  vehicles  shall  be  soaked  for  at 
least  1  hour  after  being  refueled. 
Following  this  soak  period,  the  test 
vehicle  shall  be  placed,  either  by  being 
driven  or  pushed,  on  a  dynamometer 
and  operated  through  one  Urban 
£>)mamometer  JSriving  Schedule 
(UDDS),  specified  in  §  86.115  and 
Appendix  I  of  this  part. 

(2)  Once  a  test  vehicle  has  completed 
the  refueling  and  vehicle  soak  steps 
specified  in  paragraphs  (b)  and  (c)(1)  of 
this  section,  these  steps  may  be  omitted 
in  subsequent  testing  with  the  same 
vehicle  and  the  same  fuel  specifications, 
provided  the  vehicle  remains  imder 
laboratory  ambient  temperature 
conditions  for  at  least  6  hoius  before 
°  starting  the  next  test.  In  such  cases,  each 
subsequent  test  shall  begin  with  the 
preconditioning  drive  specified  in  this 
paragraph.  The  test  vehicle  may  not  be 
used  to  set  dynamometer  horsepower. 

*  '  •        *        •        • 

(f)(1)  Gasoline-  and  methanol-fueled 
ve/u'des.  After  completion  of  the 
preconditioning  drive,  the  vehicle  shall 
be  driven  off  the  dynamometer.  The 
vehicle's  fuel  tank(s]  shall  be  drained 
and  then  filled  with  test  fuel,  as 
specified  in  §  86.113,  to  the  "tank  fuel 
voliune"  defined  in  §  86.082-2.  The 
vehicle  shall  be  refueled  within  1  hour 
after  completion  of  the  preconditioning 
drive.  The  fuel  cap(s)  shall  be  installed 
within  1  minute  after  refueling.  The 
vehicle  shall  be  parked  vnthin  five 
minutes  after  refiieling. 


(2)  Petroleum-fueled  diesel  vehicles. 
Within  five  minutes  after  completion 
after  the  preconditioning  drive,  the 
vehicle  shall  be  driven  off  the 
d)mamometer  and  parked. 

(3)  Gaseous-fueled  vehicles.  After 
completion  of  the  preconditioning 
drive,  the  vehicle  shall  be  driven  off  the 
dynamometer.  Vehicle  fuel  tanks  shall 
be  refilled  with  fuel  that  meets  the 
specifications  in  §  86.113.  Fuel  tanks 
shall  be  filled  to  a  mininnim  of  75%  of 
service  pressiue  for  natiual  gas-fueled 
vehicles  or  a  minimum  of  75%  of 
available  fill  voliune  for  Uquefied 
petroleiun  gas-fueled  vehicles.  Prior 
draining  of  the  fuel  tanks  is  not  called 
for  if  the  fuel  in  the  tanks  already  meets 
the  specifications  in  §  86.113.  The 
vehicle  shall  be  parked  within  five 
minutes  after  refiieling,  or,  in  the 
absence  of  refueling,  within  five 
minutes  after  completion  of  the 
preconditioning  drive. 

•        •        *        *        • 

(h)  During  the  soak  period  for  the 
three-dinmal  test  sequence  described  in 
§  86.130-96,  evaporative  canisters,  if  the 
vehicle  is  so  equipped,  shall  be 
preconditioned  according  to  the 
following  procediue.  For  vehicles  with 
multiple  canisters  in  a  series 
configuration,  the  set  of  canisters  must 
be  preconditioned  as  a  imit.  For 
vehicles  with  multiple  canisters  in  a 
parallel  configxuation,  each  canister 
must  be  preconditioned  separately.  If 
production  evaporative  canisters  are 
equipped  with  a  functional  service  port 
designed  for  vapor  load  or  purge  steps, 
the  service  port  shall  be  used  during 
testing  to  precondition  the  canister.  In 
addition,  for  model  year  1998  and  later 
vehicles  equipped  with  refueling 
canisters,  Uiese  canisters  shall  be 
preconditioned  for  the  three-diiunal  test 
sequence  according  to  the  procedure  in 
paragraph  (j)(l)  of  this  section.  If  a 
vehicle  is  designed  to  actively  control 
evaporative  or  refueling  emissions 
without  a  canister,  the  manufactiuer 
shall  devise  an  appropriate 
preconditioning  procediu«,  subject  to 
the  approval  of  the  Administrator. 

(l)(i)  Prepare  the  evaporative 
emission  canister  for  the  canister 
purging  and  loading  operation.  The 
canister  shall  not  be  removed  fivm  the 
vehicle,  unless  access  to  the  canister  in 
its  normal  location  is  so  restricted  that 
purging  and  loading  can  only 
reasonably  be  accomplished  by 
removing  the  canister  from  the  vehicle. 
Special  care  shall  be  taken  during  this 
step  to  avoid  damage  to  the  components 
and  the  integrity  of  the  fuel  system.  A 
replacement  canister  may  be 
temporarily  installed  diuing  the  soak 


period  while  the  canister  from  the  test 
vehicle  is  preconditioned. 

***** 

(2)  For  methanol-fueled  and  flexible- 
fueled  vehicles,  canister 
preconditioning  shall  be  performed  with 
a  fuel  vapor  composition  representative 
of  that  which  the  vehicle  would 
generate  with  the  fuel  mixture  used  for 
the  ciurent  test.  Manufacturers  shall 
develop  a  procedure  to  precondition  the 
evaporative  canister,  if  the  vehicle  is  so 
equipped,  for  the  different  fuel.  The 
procedure  shall  represent  a  canister 
loading  equivalent  to  that  specified  in 
paragraph  (h)(1)  of  this  section  and  shall 
be  approved  in  advance  by  the 
Administrator. 
***** 

[])  For  the  supplemental  two-diumal 
test  sequence  described  in  §  86.130-96, 
one  of  the  following  methods  shall  be 
used  to  precondition  evaporative 
canisters  diuring  the  soak  period 
specified  in  paragraph  (g)  of  this 
section.  For  vehicles  with  multiple 
canisters  in  a  series  configuration,  the 
set  of  canisters  must  be  preconditioned 
as  a  unit.  For  vehicles  with  multiple 
canisters  in  a  parallel  configiiration, 
each  canister  must  be  preconditioned 
separately.  In  addition,  for  model  year 
1998  and  later  vehicles  equipped  with 
refueling  canisters,  these  canisters  shall 
be  preconditioned  for  the  supplemental 
two-diumal  test  sequence  according  to 
the  procedure  in  paragraph  (j)(l)  of  this 
section.  Canister  emissions  are 
measiu«d  to  determine  breakthrough. 
Breakthrough  is  here  defined  as  the 
point  at  which  the  cumulative  quantity 
of  hydrocarbons  emitted  is  equal  to  2 
grams. 

(1)  Butane  loading  to  breakthrough. 
The  following  procedure  provides  for 
emission  measurement  in  an  enclosure. 
Breakthrough  may  also  be  determined 
by  measuring  the  weight  gain  of  an 
avudUary  evaporative  canister  connected 
downstream  of  the  vehicle's  canister,  in 
which  case,  the  following  references  to 
the  enclosiu«  can  be  ignored.  "Hie 
auxiliary  canister  shall  be  well  purged 
prior  to  loading.  If  production 
evaporative  canisters  are  equipped  with 
a  functional  service  port  designed  for 
vapor  load  or  purge  steps,  the  service 
port  shall  be  used  during  testing  to 
precondition  the  canister. 

(i)  Prepare  the  evaporative/refueling 
emission  canister  for  the  canister 
.  loading  operation.  The  canister  shall  not 
be  removed  from  the  vehicle,  unless 
access  to  the  canister  in  its  normal 
location  is  so  restricted  that  purging  and 
loading  can  only  reasonably  be 
accompUshed  by  removing  the  canister 
firom  the  vehicle.  Special  care  shall  be 
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taken  during  this  step  to  avoid  damage 
to  the  components  and  the  integrity  of 
the  fuel  system.  A  replacement  canister 
may  be  temporarily  installed  during  the 
soak  period  while  the  canister  from  the 
test  vehicle  is  preconditioned. 

•  •        *        •        • 

(vi)(A)  For  gasoline-fueled  vehicles, 
load  the  canister  with  a  mixture 
composed  of  50  percent  butane  and  50 
percent  nitrogen  by  voliune  at  a  rate  of 
40  grams  butane  per  hoiu. 

(B)  For  methanol-fueled  and  flexible- 
fueled  vehicles,  canister 
preconditioning  shall  be  performed  with 
a  fuel  vapor  composition  representative 
of  that  which  the  vehicle  would 
generate  with  the  fuel  mixture  used  for 
the  current  test.  Manufacturers  shall 
develop  a  procedure  to  precondition  the 
evaporative  canister,  if  the  vehicle  is  so 
equipped,  for  the  difierent  fuel. 

•  •        •        •        • 

25.  Section  86.133-96  of  subpart  B  is 
amended  by  revising  paragraphs  (c).  (h), 
and  (i)(5)  to  read  as  follows:  < 

f8S.13»-M    Dhimal  amlsaion  test 

•  •        •        *        • 

(c)  The  test  vehicle  shall  be  exposed 
to  ambient  temperatures  cycled 
according  to  the  profile  specified  in 
§  86.133  and  Appendix  n  of  this  part. 

(1)  Temperatiues  measured  with  the 
underbody  temperatiu«  sensor  shall 
follow  the  profile  with  a  Tna-iriTniiTn 
deviation  of  3°  F  at  any  time  and  an 
average  temperatiue  deviation  not  to 
exceed  2"  F,  where  the  average 
deviation  is  calctilated  using  the 
absolute  value  of  each  measiired 
deviation,  hi  addition,  the  temperature 
from  the  sidewall  temperature  sensors 
shall  follow  the  profile  with  a  mayifnnTn 
deviation  of  5*  F  at  any  time. 

(2)  Ambient  temperatures  shall  be 
measiued  at  least  every  minute. 
Temperature  cycling  shall  begin  when 
time=0  minutes,  as  specified  in 
paragraph  (i)(5)  of  this  section. 

•  •        •        •        * 

(h)  Prior  to  sampling  for  emissions 
and  throughout  the  period  of  cycled 
ambient  temperatiues,  the  mixing  £an(s) 
shall  circulate  the  air  at  a  rate  of  0.8±0.2 
cfm  per  cubic  foot  of  ambient  volume. 
The  mixing  fan(s),  plus  any  additional 
fans  if  needed,  shaU  also  maintain  a 
minimum  wind  speed  of  5  mph  (8  km/ 
hr)  under  the  fuel  tank  of  the  test 
vehicle.  The  Administrator  may  adjust 
fan  speed  and  location  to  ensure 
sufficient  air  circulation  arotmd  the  fuel 
tank.  The  wind  speed  requirement  may 
be  satisfied  by  consistently  using  a  fan 
configuration  that  has  been 
demonstrated  to  maintain  a  broad  5- 
mph  air  flow  in  the  vidnity  of  the 


vehicle's  fuel  tank,  subject  to 
verification  by  the  Administrator. 

(i)*  *  • 

(5)  Within  10  minutes  of  closing  and 
sealing  the  doors,  analyze  enclosure 
atmosphere  for  hydrocarbons  and 
record.  This  is  the  initial  {time=0 
minutes)  hydrocarbon  concentration, 
Chci.  required  in  §  86.143.  Hydrocarbon 
emissions  may  be  sampled  continuously 
during  the  test  period. 
•        •        *        •        * 

26.  Section  86.134-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a),  (f), 
(g)(l)(v).  (g)(l)(vii).  (g)(l)(viii),  (g)(l)(xii) 
introductory  text,  (g)(l)(xii)(A), 
(g)(l)(xiv),  {g)(l)(xv).  (g)(l)(xvi). 
(g)(2)(v),  (g)(2)(vii),  (g)(2)(x),  and 
(g)(2)(xii)  and  adding  paragraphs 
(g)(l)(xx)(C)  and  (g)(2)(xv)  to  read  as 
follows: 


i8C134-«6    Running  loMi 

(a)  Overview.  Gasoline-  and  methanol- 
fueled  vehicles  are  to  be  tested  for 
running  loss  emissions  diuing 
simulated  high-temperatiue  urban 
driving;  this  test  is  not  required  for 
gaseous-fueled  vehicles.  During 
operation,  tank  temperatures  are 
controlled  according  to  a  prescribed 
profile  to  simulate  in-use  conditions.  If 
the  vehicle  is  determined  to  have 
exceeded  the  standard  before  the  end  of 
the  running  loss  test,  the  test  may  be 
terminated  without  invalidating  the 
data.  The  test  can  be  run  either  in  a 
sealed  enclosure  or  with  the  point- . 
soiux»  method,  as  specified  in 
paragraph  (g)  of  this  section. 
Meastirement  of  vapor  temperature  is 
optional  during  the  running  loss  test; 
however,  if  testing  by  the  Administrator 
shows  that  a  vehicle  has  exceeded  an 
emission  standard  without 
measiurement  of  vapor  temperatiues,  the 
manufacturer  may,  utilizing  its  own 
resources,  conduct  subsequent  testing 
on  that  vehicle  to  determine  if  the 
exceedance  is  attributable  to  inadequate 
control  of  vapor  temperatures. 
•        *        •        •        • 

(f)  Temperature  stabilization. 
Immediately  after  the  hot  transient 
exhaust  emission  test,  the  vehicle  shall 
be  soaked  in  a  temperature  contioUed 
area  for  a  maximum  of  6  hours  until  the 
fuel  temperature  is  stabilized.  The  fuel 
may  be  heated  or  cooled  to  stabilize  fuel 
temperatures,  but  the  fuel  heating  rate 
must  not  exceed  5*  F  in  any  1-hour 
interval  during  the  soak  period.  A 
manufactiuer  may  use  a  faster  heating 
rate  or  a  longer  period  for  stabilizing 
fuel  temperattires  if  the  needed  heating 
cannot  be  easily  accomplished  in  the  6- 
hour  period,  subject  to  Administrator 
approval. 


(1)  Fuel  temperatures  must  be  held  at 
95±  3*  F  for  at  least  one  hour  before  the 
start  of  the  running  loss  test. 

(2)  If  a  vehicle's  fuel  temperatiue 
profile  has  an  initial  temperatiue  lower 
than  95"  F,  as  described  in  §  86.129- 
94(d)(7)(v),  the  fuel  in  the  test  vehicle 
must  be  stabilized  to  within  3"  F  of  that 
temperature  for  at  least  one  hour  before 
the  start  of  the  running  loss  test. 

(g)  Running  loss  test.  *  *  * 
(1)  Enclosure  method.  *  *  * 
(v)  Fans  shall  be  positioned  as 
described  in  §§86.107-96  (d)  and  (h). 

•  *        •        *        * 

(vii)  Connect  the  air  intake  equipment 
to  the  vehicle,  if  applicable.  This 
connection  shall  be  made  to  minimize 
leakage. 

(viii)  The  temperatiue  and  pressure 
recording  systems  shall  be  started. 
Measurement  of  vapor  temperature  is 
optional  during  the  running  loss  test.  If 
vapor  temperature  is  not  measiued,  fuel 
tank  presstire  need  not  be  measured. 

•  •        •        •        • 

(xii)  When  the  ambient  temperature  is 
95±5»  F  (35±3»  C)  and  the  fuel  has  been 
stabilized  according  to  paragraph  (f)  of 
this  section,  the  running  loss  test  may 
begin.  Measure  the  initial  ambient 
temperature  and  pressure. 

(A)  Analyze  enclosure  atmosphere  for 
hydrocarbons  and  record.  This  is  the 
initial  (time=0  minutes)  hydrocarl>on 
concentration,  Chci,  required  in 
§  86.143.  Hydrocarbon  emissions  may 
be  sampled  continuously  during  the  test 
period. 

•  •       •       •       • 

(xiv)  The  ambient  temperatiue  shall 
be  maintained  at  95±5°  F  (95±2'  F  on 
average)  during  the  running  loss  test, 
measured  at  the  inlet  to  the  cooling  fan 
in  front  of  the  vehicle;  it  shall  be 
recorded  at  least  every  60  seconds. 

(xv)  The  fuel  temperature  during  the 
dynamometer  drive  shall  be  controlled 
to  match  the  fuel  tank  temperature 
profile  determined  in  §  86.129. 
Measiued  fuel  temperattues  must  be 
within  ±3*  F  of  the  target  profile 
throughout  the  test  run.  Vapor 
temperatiues,  if  measured,  must  be 
within  ±5°  F  of  the  target  profile  diuing 
the  first  4186  seconds  of  the  running 
loss  test,  and  within  ±3'  F  for  the 
remaining  120  seconds  of  the  test  run. 
For  any  vehicle  compl3nng  with  the  test 
standards,  vapor  temperatures  may  be 
higher  than  the  specified  tolerances 
without  invalidating  test  results.  For 
testing  by  the  Administrator,  vapor 
temperatiues  may  be  lower  than  the 
specified  tolerances  without 
invalidating  test  results.  If  the  test 
vehicle  has  more  than  one  fuel  tank,  the 
temperatures  for  both  fuel  tanks  shall 
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follow  the  target  profiles  determined  in 
§  86.129.  The  control  system  shall  be 
tuned  and  operated  to  provide  smooth 
and  continuous  tank  temperature 
profiles  that  are  representative  of  the  on- 
road  profiles. 

(xvi)  Tank  pressure  shall  not  exceed 
10  inches  of  water  at  any  time  during 
the  running  loss  test  unless  a 
pressurized  system  is  used  and  the 
manufacturer  demonstrates  that  vapor 
would  not  be  vented  to  the  atmosphere 
upon  fuel  cap  removal.  A  vehicle  may 
exceed  the  pressure  limit  for  temporary 
periods  during  the  running  loss  test,  up 
to  10  percent  of  the  total  driving  time, 
provided  that  the  vehicle  has 
demonstrated  conformance  with  the 
pressure  limit  during  the  entire  outdoor 
driving  period  specified  in  §  86.129. 
Measurement  of  fuel  tank  pressures  will 
be  considered  valid  only  if  vapor 
temperatures  are  measured  and 
controlled  to  the  tolerances  specified  in 
paragraph  (g)(l)(xv)  of  this  section. 

*  •        •        •        • 

(xx)*  •  * 

(C)  Turn  off  all  the  Cans  specified  in 
'$86.107-96(d).  Also,  the  time  that  the 
vehicle's  engine  compartment  cover  is 
open  for  removal  of  air  intake 
equipment,  if  applicable,  shall  be 
minimized  to  avoid  loss  of  heat  from  the 
engine  compartment 

•  *        •        •        • 

(2)  Point-source  method.  *  *  * 
'    (v)  Fans  shall  be  positioned  as 
described  in  §  86.107-96(d]. 

•        •        *        * 

(vii)  The  temperature  and  pressure 
recording  sjrstems  shall  be  started. 


Measurement  of  vapor  temperature  is 
optional  during  the  running  loss  test.  If 
vapor  temperature  is  not  measured,  fuel 
tank  pressure  need  not  be  measured. 

•        •        *        •        • 

(x)  The  ambient  temperature  shall  be 
maintained  at  95±5*  F  (95±2'  F  on 
average)  during  the  running  loss  test, 
measured  at  the  inlet  to  the  coolii^  fan 
in  front  of  the  vehicle;  it  shall  be 
recorded  at  least  every  60  seconds. 
***** 

(xii)  The  tank  pressure  requirements 
described  in  paragraph  (g)(l)(xvi)  of  this 
section  apply  also  to  running  loss 
testing  by  the  point  source  method. 

***** 

(xv)  At  the  end  of  the  running  loss 
test,  turn  off  all  the  fans  specified  in 
§86.107-96(d). 

27.  Section  86.138-90  of  subpart  B  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 


|86.13t-M    Hot 


(b)  The  enclosure  doors  shall  be 
closed  and  sealed  within  two  minutes  of 
engine  shutdown  and  within  seven 
minutes  after  the  end  of  the  exhaust 
emission  test.  The  steps  after  the  end  of 
the  driving  cycle  should  be  done  as 
quickly  as  possible  to  minimize  the  time 
needed  to  start  the  hot  soak  test. 
***** 

28.  Section  86.138-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(2). 
(b)(2)(v)(A).  and  (b)(2)(viii)  to  read  as 
follows: 


fM.13S-M    Hot 

(a)*  '  • 

(2)  Gaseous-fueled  vehicles.  Since 
gaseous-fueled  vehicles  are  not  required 
to  perform  a  running  loss  test.  thelMt 
soak  test  shall  be  conducted  within 
seven  minutes  after  completion  of  &e 
hot  start  exhaust  test. 

(b)*  *  • 

(2)*  •  • 

(v).  •  . 

(A)  Analyze  the  enclosure  atmosp^eie 
for  hydrocarbons  and  record.  This  is  the 
initial  (time  =  0  minutes)  hydrocarbon 
concentration,  Chci,  required  in 
§86.143.  Hydrocarbon  emissions  may 
be  sampled  continuously  during  the  test 
period. 
***** 

(viii)  The  vehicle  shall  enter  the 
enclosure;  the  enclosure  doors  shall  be 
closed  and  sealed  within  2  minutes  of 
engine  shutdown  and  within  seven 
minutes  after  the  end  of  the  running  loes 
test. 


29.  Section  86.143-96  of  subpart  B  is 
amended  by  revising  paragraphs  (b)(l)(i) 
introductory  text  and  equation, 
(b)(l)(i)(D).  (b)(2)(i)(B).  and  (b)(2Mii)fB), 
adding  paragraph  (b)(l)(iii),  and 
removing  and  reserving  paragraphs 
(b)(l)(i)(C)  and  (b)(l)(i)(E)  to  read  as 
follows: 


fM^43-M    CalewMens: 


(b)*  •  • 
(D*  *  • 
(i)  Methanol  emissions: 


^^CHjOH  =  ^n  ^ 


(^MSlf  ^  ^^If  )  •*•  (^MS2f  ^  ^^2f  ) 


'Ef 


(CmsuXAVJ-h(C^,.xAV,.) 


'Bl 


"•"\"^CH30H.oul 


-M 


CH3OH 


.) 


Where: 


for  diffierences  in  temperature  to  be 
•        *        •        •        •  consistent  with  determination  of  Vn, 

j    (C)  [Reserved].  prior  to  being  used  in  the  equation. 

I    (D)  Ve= Volume  of  sample  withdrawn.         (E)  [Reserved], 
ft'.  Sample  volumes  must  be  corrected       ***** 


(iii)  For  variable-volume  enclosures, 
defined  in  §  86.107(a)(l)(i),  the 
following  simplified  form  of  the 
hydrocarbon  mass  change  equation  may 
be  used: 


^HC  - 


(2)*  *  • 
(i).  *  * 

(B)  pcH30H=  37.71  g/fis.  density  of 
puK  vapor  at  68°  F. 


kPBV„xlO- 


P[(Chc,  -rCcHjOH,  )~(^HCi  "'^CHjOHj  )J 


(u)*   *  * 

(B)  Phc=  16.88  g/ft3,  density  of  pure 
vapor  at  68°  F  (far  hydrogen  to  carbcm 
ratio  of  2.3). 


30.  Section  86.146-06  of  subpart  B  is 
amended  by  revising  paragraphs  fl), 
(i)(l),  and  (i)(2]  to  read  as  feUews: 
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f86.l46-M    FiMl  dtapensing  apNback 


(I)  Following  the  pteconditicHung 
drive,  the  vehicle  shall  be  moved  or 
driveo  at  mininnim  throttle  to  the 
refueling  area. 

(«•  •  • 

(1)  The  fueling  operation  shall  be 
started  within  4  minutes  after  the 
vehicle  is  turned  off  and  within  8 
minutes  after  completion  of  the 
preconditioning  drive.  The  average 
temperature  of  the  dispensed  fuel  shall 
be  6515°  F  (18±3»  C). 

(2)  The  fuel  shall  be  dispensed  at  a 
rate  of  9.8±0.3  gallons/minute  (37.1±1.1 
L/min)  until  the  automatic  shutoff  is 
activated. 

•       •        •        •       * 

31.  Section  86.152-98  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f86.1S2-M    Vehicle  pf«|Mnlion;rafiMNng 


(a)  Provide  additional  fittings  and 
adapters,  as  required,  to  accommodate  a 
fuel  drain  at  the  lowest  point  possible 
in  the  tank(s)  as  installed  on  the  vehicle. 
The  canister  shall  not  be  removed  from 
the  vehicle,  unless  access  to  the  canister 
in  its  normal  location  is  so  restricted 
that  purging  and  loading  can  only 
reasonably  be  accomplished  by 
removing  the  canister  from  the  vehicle. 
Special  care  shall  be  taken  during  this 
step  to  avoid  damage  to  the  components 
and  the  integrity  of  the  fuel  system.  A 
replacement  canister  may  be 
temporarily  installed  during  the  soak 
period  whUe  the  canister  from  the  test 
vehicle  is  preconditioned. 
*       •        •        •        • 

32.  Section  86.153-98  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to  read 
as  follows: 

f8t.153-M    Vehlde  and  canister 
precondMoning;  refueling  test 

(a)  Vehicle  and  canister 
preconditioning.  Vehicles  and  vapor 
storage  canisters  shall  be 
preconditioned  in  accordance  with  the 
preconditioning  procedures  for  the 
supplemental  two-diurnal  evaporative 
emissions  test  specified  in  §  86.132-96 
(a)  through  (j).  For  vehicles  equipped 
with  non-integrated  refueling  emission 
C(»itrol  systems,  the  canister  must  be 
loaded  using  the  method  involving 
butane  loading  to  breakthrough  (see 
§86.132-96(j)(l)). 

(c)*  •  • 

(2)  To  provide  additi(Hial  opp(xtunity 
for  canister  purge,  conduct  additional 


driving  on  a  dynamometer,  within  one 
hour  of  completion  of  the  hot  start 
exhaust  test,  by  operating  the  test 
vehicle  throu^  one  UDDS,  a  2  minute 
idle,  two  NYCCs,  another  2  minute  idle, 
another  UDDS,  then  another  2  minute 
idle  (see  §  86.115-^8  and  Appendix  I  of 
this  part).  Fifteen  seconds  after  the 
engine  starts,  place  the  transmission  in 
gear.  Twenty  seconds  after  the  engine 
starts,  begin  the  initial  vehicle 
acceleration  of  the  driving  schedule. 
The  transmission  shall  be  operated 
according  to  the  specifications  of 
§  86.128-79  during  the  driving  cycles. 
The  vehicle's  air  conditioner  (if  so 
equipped)  shall  be  tiuned  off.  Ambient 
temperature  shall  be  controlled  as 
specified  in  §  86.151-98.  It  is  not 
necessary  to  monitor  and/or  control  in> 
tank  fuel  temperatures. 

(i)  The  fixed-speed  fan  specified  in 
§  86.135-94(b)  may  be  used  for  engine 
cooling.  If  a  fixed-speed  fan  is  used,  the 
vehicle's  hood  shall  be  opened. 

(ii)  Alternatively,  the  roadspeed- 
modulated  fan  specified  in  §  86.107- 
96(d)(1)  may  be  used  for  engine  cooling. 
If  a  road-speed  modulated  &n  is  used, 
the  vehicle's  hood  shall  be  closed. 
•        •        *        •        • 

33.  Section  86.154-98  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

{86.154-08    Measurement  pfocedure; 
refueling  test 

(«)••• 

(3)  An  electrical  ground  shall  be 
attached  to  the  vehicle.  The  vehicle  fuel 
filler  cap  shall  be  removed  and  the 
enclosure  door  shall  be  closed  and 
sealed  within  two  minutes  of  cap 
removal.  The  FID  (or  HFID)  trace  shall 
be  allowed  to  stabilize. 


Subpart  Q—[Am6fKled] 

34.  Section  86.608-90  of  subpart  G  is 
amended  by  revising  paragraph  (a)(2)(ii) 
to  read  as  follows: 

186.606-00    Test  procedures. 

(a)*  •   • 

(2)«  •  • 

(ii)  The  manufactiuer  may  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-voliune  of  the 
fuel  tank,  as  specified  in  §  86.131-96{a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §86.131-96(b),  provided  an 
equivalent  method  is  used.  Equivalency 
doounentation  shall  be  maintained  by 
the  manti&cturers  and  shall  be  made 
available  to  the  Administrator  upon 


request  Additionally,  for  any  test 
vehicle  that  has  remained  under 
laboratory  ambient  temperature 
conditions  for  at  least  6  hoius  prior  to 
testing,  the  vehicle  soak  described  in 
§  86.132-96(c)  may  be  eliminated  upon 
approval  of  the  Administrator.  In  such 
cases,  the  vehicle  shall  be  operated 
through  the  preconditioning  drive 
described  in  §86.132-96(c)  immediately 
following  the  fuel  drain  and  fill 
procedure  described  in  §  86.132-96(b). 
•        •        •        •        • 

35.  Section  86.608-98  of  subpart  G  is 
amended  by  revising  paragraph  (a)(2)(ii) 
to  read  as  follows: 

{86.606-06   Teet  procedures. 

(a)*  *  • 
(2)«  •  • 

(ii)  The  manu&cttuer  may  measure 
the  temperatiue  of  the  test  fiiel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  nuy  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §  86.131-96(b)  and 
§86.152-98(a).  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturers  and  shall  be  made 
available  to  the  Administrator  upon 
request.  Additionally,  for  any  test 
vehicle  that  has  remained  imder 
laboratory  ambient  temperature 
conditions  for  at  least  6  hours  prior  to 
testing,  the  vehicle  soak  described  in 
§86.132-96(c)  may  be  eliminated  upon 
approval  of  the  Administrator.  In  such 
cases,  the  vehicle  shall  be  operated 
through  the  preconditioning  drive 
desoibed  in  §86.132-96(c)  immediately 
following  the  fuel  drain  and  fill 
procedure  described  in  §  86.132-96(b). 


Subpart  M— (Amended] 

36.  Section  86.1207-96  of  subpart  M 
is  amended  by  revising  paragraphs  (a)(1) 
introductory  text,  (a)(l)(ii)(A), 
(a)(l)(ii)(B),  (a)(2),  (a)(3)(i),  (a)(3)(U), 
(c)(1),  (d),  (e),  and  (f)  to  read  as  follows: 

186.1207-^    Sampling  and  anelytteel 
systeme;  evaporative  emissions. 

(a)  Testing  enclosures — (1)  Diumal 
emission  test.  The  enclosure  shall  be 
readily  sealable,  rectangular  in  shape, 
with  space  for  personnel  access  to  all 
sides  of  the  vehicle.  When  sealed,  the 
enclosure  shall  be  gas  tight  in 
accordance  with  §86.1217-96.  Interior 
siufaces  mtist  be  impermeable  and 
nonreactive  to  hydrocarbons  (and  to 
methanol,  if  the  enclosure  is  used  for 
methanol-fueled  vehicles).  The 
temperatiire  conditioning  system  shall 
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be  capable  of  controlling  the  internal 
enclosure  air  temperat\u%  to  follow  the 
prescribed  temperatiire  verstis  time 
cycle  as  specified  in  §  86.1233-96  and 
/^pendix  n  of  this  part,  within  an 
instantaneous  tolerance  of  ±3.0  "F  of  the 
nominal  temperatiue  versus  time  profile 
throughout  the  test,  and  an  average 
tolerance  of  2.0  "F  over  the  diuation  of 
the  test  (where  the  average  is  calculated 
using  the  absolute  value  of  each 
measured  deviation).  The  control 
system  shall  be  timed  to  provide  a 
smooth  temperattue  pattern  that  has  a 
TtiiniTniim  of  overshoot,  himting,  and 
instability  about  the  desired  long-term 
ambient  temperature  profile.  Interior 
sur&ce  temperatures  shall  not  be  less 
than  40  "F  at  any  time  diuing  the 
diumal  emission  test.  To  accommodate 
the  volume  changes  due  to  enclosiue 
temperatiue  changes,  either  a  variable- 
volume  or  fixed-voliune  enclosure  may 
be  used  for  diumal  emission  testing: 
•        *        *        *        • 

(ii)  Fixed-volume  enclosure.  •  •  • 

(A)  The  enclosure  shall  be  equipped 
with  a  mechanism  to  maintain  a  fixed 
internal  air  volume.  This  may  be 
accomplished  either  by  withdrawing  air 
at  a  constant  rate  and  providing  makeup 
air  as  needed,  or  by  reversing  the  flow 
of  air  into  and  out  of  the  enclosure  in 
response  to  rising  or  falling 
temperatures.  If  inlet  air  is  added 
continuously  throughout  the  test,  it 
should  be  filtered  with  activated  carbon 
to  provide  a  relatively  low  and  constant 
hydrocarbon  level.  Any  method  of 
volume  accommodation  shall  maintain 
the  differential  between  the  enclosure 
internal  pressure  and  the  barometric 
presstue  to  a  maximum  value  of  ±2.0 
inches  of  water. 

(B)  The  equipment  shall  be  capable  of 
measiuing  the  mass  of  hydrocarbon  and 
methanol  (if  the  enclostue  is  used  for 
methanol-fueled  vehicles)  in  the  inlet 
and  outlet  flow  streams  with  a 
resolution  of  0.01  gram  per  hoxu.  A  bag 
sampling  system  may  be  used  to  coll^ 
a  proportional  sample  of  the  afr 
withdrawn  from  and  admitted  to  the 
enclosiue.  Alternatively,  the  inlet  and 
outlet  flow  streams  may  be  continuously 
analyzed  using  an  on-line  FID  analyzer 
and  integrated  with  the  flow 
measiu^ments  to  provide  a  continuous 
record  of  the  mass  hydrocarbon  and 
methanol  removal. 

(2)  Running  loss  test.  The  enclosure 
shall  be  readily  sealable,  rectangiilar  in 
shape,  with  space  for  persoimel  access 
to  all  sides  of  the  vehicle.  When  sealed, 
the  enclosure  shall  be  gas  tight  in 
accordance  with  §  86.1217-96.  The 
enclosure  may  be  equipped  with  a 
personnel  door,  provided  that  the 


enclosure  can  still  meet  the 
requirements  of  §  86.1217-96  with  the 
door  installed.  Interior  surfaces  must  be 
impermeable  and  noiueactive  to 
hydrocarbons  and  to  methanol  (if  the 
enclosure  is  used  for  methanol-fueled 
vehicles).  Interior  svtrface  temperatures 
shall  not  be  less  than  40  "F.  If  a  running 
loss  enclosure  meets  all  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  may  be  used  as  a  diumal 
evaporative  emission  enclosure.  The 
enclosure  must  contain  a  dynamometer 
that  meets  the  requirements  of 
§  86.1208.  Provisions  shall  be  made  to 
remove  exhaust  gases  from  the 
enclosure.  During  the  nmning  loss  test, 
ambient  temperatures  must  be 
maintained  af  95±5  "F  (95±2  "F  on 
average).  An  air  or  oxygen  cylinder  with 
an  attached  self-contained  breathing 
apparatus  may  be  provided  for  the 
vehicle  operator.  The  air  required  for 
vehicle  operation  shall  be  provided  by 
one  of  the  following  methods: 

(i)  The  running  loss  enclosure  may  be 
eqmpped  to  supply  air  to  the  vehicle,  at 
a  temperattire  of  95±5''  F,  from  sources 
outside  of  the  running  loss  enclosure 
directly  into  the  operating  engine's  air 
intake  system.  Supplemental  air 
requirements  (e.g.,  for  an  air  pump) 
shall  be  suppUed  by  drawing  air  from 
the  engine  intake  source. 

(ii)  If  it  is  shown  to  yield  equivalent 
or  superior  resvdts,  the  nmning  loss 
enclosiue  may  be  designed  witii  an  air 
makeup  system  that  brings  outside  air 
into  the  enclosure  to  accommodate  the 
aspiration  needs  of  the  engine  and  any 
auxiliary  devices.  The  makeup  air  shall 
be  monitored  to  establish  the 
background  hydrocarbon  levels  (or 
hydrocarbon  and  methanol,  levels,  if 
applicable)  of  the  makeup  air.  A  filter 
may  be  used  to  provide  dry  air  with  a 
stable  concentration  of  background 
hydrocarbon.  The  makeup-air  vent  shall 
be  readily  sealable  for  calibration  of  the 
enclosiue  and  other  purposes.  For 
calculation  of  running  loss  emissions,  it 
may  be  assumed  that  the  hydrocarbon 
and  methanol  concentration  in  the  air 
consumed  by  the  vehicle  is  the  same  as 
that  of  the  rest  of  the  air  in  the 
enclosiue. 

(3)  Hot  soak  test.  *  "  * 

(i)  If  the  hot  soak  test  is  conducted  in 
the  same  enclosure  as  the  immediately 
preceding  running  loss  test,  interior 
surface  temperatures  shall  not  be  below 
70"  F  for  the  last  55  minutes  of  the  hot 
soak  test. 

(ii)  If  the  hot  soak  test  is  not 
conducted  in  the  same  enclosure  as  the 
immediately  preceding  nmning  loss 
test,  interior  surface  temperatures  shall 


not  be  below  70"  F  for  the  duration  of 
the  hot  soak  test 


(c)  Evaporative  emission  hydrocaibon 
and  methanol  data  recording  system.  (1) 
The  electrical  output  of  the  FID  used  for . 
measuring  hydrocarbons  (or 
hydrocarbons  plus  methanol,  as 
appropriate]  shall  be  recorded  at  least  at 
the  initiation  and  termination  of  each 
running  loss  and  hot  soak  test,  and  at 
least  at  the  initiation  and  teneination  of 
the  enclosure  sampling  period(s)  for  the 
diumal  emission  test,  as  described  in 
§86.1233.  The  recording  may  be  taken 
by  means  of  a  strip  chart  potentiometric 
recorder,  by  use  of  an  on-line  computer 
system  or  other  suitable  means.  In  any 
case,  the  recording  system  must  have 
operational  characteristics  (signal-to- 
noise  ratio,  speed  of  response,  etc.) 
equivalent  to  or  better  than  those  of  the 
signal  souit»  being  recorded,  and  must 
provide  a  permanent  record  of  results. 
The  record  shall  show  a  positive 
indication  of  the  initiation  and 
completion  of  each  hot  soak,  running 
loss,  or  diumal  emission  test  (including 
initiation  and  completion  of  sampling 
period(s)),  along  with  the  time  elapsed 
during  each  soak. 

(d)  Fuel  temperature  control  system. 
Fuel  temperatures  of  the  test  vehicle 
shall  be  controlled,  as  specified  in 

§  86.1234(g)(l)(xv),  with  the  following 
combination  of  fans.  The  control  system 
shall  be  tuned  and  operated  to  provide 
a  smooth  and  continuous  fuel 
temperature  profile  that  is 
representative  of  the  on-road 
temperature  profile.  The  running  loss 
test  configuration  should  be  designed  to 
avoid  heating  or  cooling  the  fuel  tank's 
vapor  space  in  a  way  that  would  cause 
vapor  temperature  behavior  to  be 
unrepresentative  of  the  vehicle's  on- 
road  profile. 

(1)  A  vehicle  cooling  fan  shall 
discharge  air  to  the  front  of  the  vehicle. 
The  fan  shall  be  a  road-speed  modulated 
fan  that  is  controlled  to  a  discharge 
velocity  that  follows  the  dynamometer 
roll  speed,  at  least  up  to  speeds  of  30 
mph,  throughout  the  driving  cycle.  If  a 
warning  light  or  gauge  indicates  that  the 
vehicle's  engine  coolant  has  overheated, 
subsequent  test  runs  on  the  that  vehicle 
must  include  a  vehicle  cooling  fan  that 
follows  the  dynamometer  roll  speed  at 
all  speeds  throughout  the  test  cycle.  The 
fan  may  direct  airflow  to  both  the 
vehicle  radiator  air  inlet(s)  and  the 
vehicle  underbody. 

(2)  An  additional  fen  may  be  used  to 
discharge  airflow  from  the  front  of  the 
vehicle  direcUy  to  the  vehicle 
underbody  to  control  fuel  temperatiues. 
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Such  a  fan  shall  provide  a  total 
discharge  airflow  not  to  exceed  8,000 
cfioa. 

(3)  Additional  fans  may  be  used  to 
route  heating  or  cooling  air  directly  at 
the  bottom  of  the  vehicle's  fuel  tank. 
The  air  supplied  to  the  tank  shall  be 
between  85°  and  160°  F,  with  a  total 
discharge  airflow  not  to  exceed  4,000 
cfioa.  For  exceptional  circumstances, 
manufactiuers  may  direct  up  to  6.000 
eta  at  the  bottom  of  the  fuel  tank  with 
the  advance  approval  of  the 
Administrator. 

(4)  Direct  fuel  heating  may  be  needed 
for  canister  preconditioning,  as 
specified  in  §  86.1232(j)(2].  Also,  imder 
exceptional  circiunstances  in  which 
airflow  alone  is  insufBcient  to  control 
fuel  temperatures  during  the  running 
loss  test,  direct  fuel  tank  heating  may  be 
used  (see  §  86.1234-g6(g](l)(xv)).  The 
heating  system  must  not  cause  hot  spots 
on  the  tank  wetted  surface  that  could 
cause  local  overheating  of  the  fuel.  Heat 
must  not  be  applied  directly  to  the 
tank's  vapor  space,  nor  to  the  liquid- 
vapor  interface. 

(e)  Temperature  recording  system.  A 
strip  chart  potentiometric  recorder,  an 
on-line  computer  system,  or  other 
suitable  means  shall  be  used  to  record 
enclosure  ambient  temperature  during 
all  evaporative  emission  test  segments, 
as  well  as  vehicle  fuel  tank  temperatiue 
during  the  rimning  loss  test.  The 
recording  system  shall  record  each 
temperatiue  at  least  once  every  minute. 
The  recording  system  shall  be  capable  of 
resolving  time  to  ±15  s  and  capable  of 
resolving  temperature  to  ±0.75"  F 
(±0.42"  C).  The  temperature  recording 
system  (recorder  and  sensor)  shall  have 
an  acou^cy  of  ±3°  F  (±1.7"  C).  The 
recorder  (data  processor]  shall  have  a 
time  accuracy  of  ±15  s  and  a  precision 
of  ±15  s.  Enclo8iu«s  shall  be  equipped 
with  two  ambient  temperature  sensors, 
connected  to  provide  one  average 
output,  located  3  feet  above  the  floor  at 
the  approximate  mid-length  of  each  side 
wall  of  the  enclosure  and  within  3  to  12 
inches  of  each  side  wall.  For  diurnal 
emission  testing,  an  additional 
temperature  sensor  shall  be  located 
underneath  the  vehicle  to  provide  a 
temperature  measurement 
representative  of  the  air  temperatiue 
under  the  fuel  tank.  For  running  loss 
testing,  an  ambient  temperature  sensor 
shall  be  located  at  the  inlet  to  the  fan 
that  provides  engine  cooling. 
Manufactiirers  shall  arrange  that 
vehicles  furnished  for  testing  at  federal 
certification  facilities  be  equipped  with 
temperature  sensors  for  measiuement  of 
fuel  tank  temperatiues.  Vehicles  shall  be 
equipped  with  two  traiperature  sensors 
installed  to  provide  an  average  liquid 


fuel  temperatiue.  The  temperature 
sensors  shall  be  placed  to  meastue  the 
temperature  at  the  mid-volume  of  the 
liquid  fuel  at  a  fill  level  of  40  percent 
of  nominal  tank  capacity.  An  additional 
temperattue  sensor  may  be  placed  to 
measure  vapor  temperatiues 
approximately  at  the  mid-volume  of  the 
vapor  space,  though  measurement  of 
vapor  temperatures  is  optional  during 
the  running  loss  test.  In-tank 
temperature  sensors  are  not  required  for 
the  supplemental  two-diumal  test 
sequence  specified  in  §86.1230-96. 

(i)  Pressure  recording  system.  A  strip 
chart  potentiometric  recorder,  an  on- 
line computer  system,  or  other  suitable 
means,  shall  be  used  to  record  the 
encIosiu«  gage  pressure  for  any  testing 
in  an  enclosiue,  as  well  as  the  vehicle's 
fuel  tank  pressure  during  the  running 
loss  test  and  the  outdoor  driving 
procediue  specified  in  §  86.1229-65(d). 
Fuel  tank  pressiue  measurement  and 
recording  eqmpment  are  optional 
during  the  nrnning  loss  test.  The 
recording  system  shall  record  each 
pressure  at  least  once  every  minute.  The 
recording  system  shall  be  capable  of 
resolving  time  to  ±15  s  and  capable  of 
resolving  pressiue  to  ±0.1  inches  of 
water,  ll^e  pressiue  recording  system 
(recorder  and  sensor)  shall  have  an 
acciiracy  of  ±1.0  inch  of  water.  The 
recorder  (data  processor)  shall  have  a 
time  accuracy  of  ±15  s  and  a  precision 
of  ±15  s.  The  pressure  transducer  shall 
be  installed  to  measure  the  pressure  in 
the  vapor  space  of  the  fuel  tank. 
•        *        *        •        • 

37.  Section  86.1217-96  of  subpart  M 
is  amended  by  revising  the  introductory 
text  and  paragraphs  (a)(l)(ii),  (a)(l)(iii), 
(a)(7),  (b),  (c)  heading,  (c)(1) 
introductory  text.  (c)(l)(v).  (c)(l)(vii). 
(d)(1)  introductory  text  and  equation, 
(d)(l)(v),  and  (e)(l)(iii),  adding 
paragraphs  (d)(l)(xiii),  (d)(l)(xiv),  and 
(d)(3).  and  removing  and  reserving 
paragraphs  (c)(l)(iv).  (d)(l)(iii)  and 
(d)(l)(iv)  to  read  as  follows: 

180.1217-06    Ev^orative  amission 
enclosure  caiibrstioiis. 

The  calibration  of  evaporative 
emission  enclosiues  consists  of  three 
parts:  initial  and  periodic  determination 
of  enclosiue  background  emissions 
(hydrocarbons  and  methanol);  initial 
determination  of  enclosiue  internal 
volume;  and  periodic  hydrocarbon  and 
methanol  retention  check  and 
calibration.  Methanol  measurements 
may  be  omitted  if  methanol-fueled 
vehicles  will  not  be  tested  in  the 
evaporative  enclosure.  Alternate 
calibration  methods  may  be  used  if 
shown  to  yield  equivalent  or  supmior 
results,  and  if  approved  in  advance  by 


the  Administrator;  specifically,  more 
extreme  temperatiues  may  be  used  for 
determining  calibration  without 
afiecting  the  validity  of  test  results. 

(a)  Initial  and  periodic  determination 

of  enclosure  background  emissions. 

•  •  • 

(D*  •  • 

(ii)  Fixed-volume  enclosures  may  be 
operated  with  inlet  and  outlet  flow 
streams  either  closed  or  open;  if  inlet 
and  outlet  flow  streams  are  open,  the  air 
flowing  into  and  out  of  the  enclosure 
must  be  monitored  in  accordance  with 
§  86.107-96(a)(l)(ii)(B).  Ambient 
temperatures  shall  be  maintained  at 
96±3"  F  throughout  the  4-hour  period. 

(iii)  For  running  loss  enclosures 
ambient  temperatures  shall  be 
maintained  at  95±3"  F  throughout  the  4r 
hour  period.  For  running  loss 
enclosures  designed  with  a  vent  for 
makeup  air,  the  enclosure  shall  be 
operated  with  the  vent  closed. 

•  •        •        •        • 

(7)  Allow  the  enclosure  to  stand 
undisturbed  for  four  hours. 

•  •        •        •        • 

(b)  Initial  determination  of  enclosure 
internal  volume.  Prior  to  its 
introduction  into  service  the  enclosure 
internal  volume  shall  be  determined  by 
ifya  folloMong  procedure: 

(1)  CarefiiUy  measure  the  internal 
length,  width  and  height  of  the 
enclosure,  accounting  for  irregularities 
(such  as  braces)  and  calculate  the 
internal  volume.  For  variable-volume 
enclosures,  latch  the  enclosure  to  a 
fixed  vohune  when  the  enclosure  is 
held  at  a  constant  temperature;  this 
nominal  volume  shall  be  repeatable 
within  ±0.5  percent  of  the  reported 
value. 

(2)  [Reserved]. 

(3)  [Reserved]. 

(c)  Hydrocarbon  and  methanol 
(organic  gas)  retention  check  and 
calibration.  *  •  * 

(1)  An  enclosure  to  be  used  for  the 
diurnal  emission  test  (see  §  86.1233-96) 
shall  be  calibrated  according  to  the 
following  procedure.  Calibration  for 
hydrocarbon  and  methanol  may  be 
conducted  simultaneously  or  in 
sequential  test  runs. 

•  •        *        *        • 

(iv)  [Reserved]. 

(v)  Tiun  on  the  unbient  temperature 
control  system  (if  not  already  on)  and 
adjust  it  for  an  initial  temperature  of  96° 
F  (36"  C).  On  variable-vcriume 
enclosures,  latch  the  enclosure  to  the 
appropriate  volume  positicm  for  the  set 
temperature.  On  fixed-volume 
enclosures  close  the  outlet  and  inlet 
flow  streams. 
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(vii)  Inject  into  the  enclosure  2  to  6 
grams  of  pure  methanol  at  a  temperature 
of  at  least  150"  F  (65*  C)  and/or  2  to  6 
grams  of  pure  propane.  The  injected 
quantity  may  be  measured  by  volume 
flow  or  by  mass  measurement.  The 
method  used  to  measure  the  quantity  of 
methanol  and  propane  shall  have  an 
accuracy  of  ±0.2  percent  of  the 


measured  value  (less  accurate  methods 
may  be  used  with  the  advance  approval 
of  the  Administrator). 

•        •        •        •        * 

(d)  Calculations.  (1)  The  calculatioD 
of  net  methanol  and  hydrocarbon  mass 
change  is  used  to  determine  enclosure 
back^und  and  leak  rate.  It  is  also  used 
to  check  the  enclosure  volume 


measurements.  The  methanol  mass 
change  is  calculated  from  the  initial  and 
final  methanol  samples,  the  net 
withdrawn  methanol  (in  the  case  of 
diurnal  emission  testing  with  fixed- 
volume  enclosures),  and  initial  and  final 
temperature  and  pressure  according  to 
the  following  equation: 


^CHjOH  -  ^n  ^ 


l^MSlf  ^  ^%f  )'*'  (^MS2f  ^  ^^2f  ) 


(CMSiiXAV,J-H(C^,,xAV,i) 


Where: 

«        •        •        *        • 

(iii)  [Reserved]. 

(iv)  [Reserved]. 

(v)  Ve= Volume  of  sample  withdrawn, 
ft'.  Sample  volumes  must  be  corrected 
for  differences  in  temperature  to  be 


consistent  with  determination  of  Vn. 
prior  to  being  used  in  the  equation. 

(xiii)  McH30H.oui=mass  of  methanol 
exiting  the  enclosure,  in  the  case  of 
fixed-voliune  enclosures  for  diurnal 
emission  testing,  ^g. 

(xiv)  McH30H.in=mass  of  methanol 
entering  the  enclosure,  in  the  case  of 


'•"(^CHjOH.onl      McH30H.iii) 


fixed-volume  enclosures  for  diurnal 
emission  testing,  ^g. 

(3)  For  variable-volume  enclosures, 
defined  in  §86.1207(a)(l)(i],  the 
following  simplified  form  of  the 
hydrocarbon  mass  change  equation  may 
be  used: 


Mhc- 


kPsVoXlO" 


M(Chc,-»C 


CH3OH 


,)-(c„^  -iC, 


HC^  CHjOHj 


(e)  Calibration  of  equipment  for  point- 
source  testing  of  running  losses.  *  *  * 

(1)  •  *  * 

(iii)  Operate  the  vapor  sampling 
system  in  the  normal  manner  and 
release  a  known  quantity  of  pure 
propane  into  the  most  frequently  used 
fuel  vapor  collector  during  the  sampling 
period  (approximately  5  minutes). 
•        •        •        *        • 

38.  Section  86.1229-85  of  subpart  M 
is  amended  by  revising  paragraphs 
(d)(1),  (d)(2)(iii),  (d)(3)(ii).  (d)(3)(iii). 
(d)(4)(i).  {dM4)(u),  (d)(4)(iii),  (d)(7)(iii). 
and  (d)(7)(iv)  and  adding  paragraph 
(d)(7)(v)  to  read  as  follows: 

fW.122»-85    Dynamofiwtwioad 
detsrminatton  and  fuel  tsmperaturs  profile. 

(d)  Fuel  temperature  profile — (1) 
General  requirements,  (i)  To  be  tested 
for  running  losses,  as  specified  in 
§  86.1234,  a  vehicle  must  have  a  fuel 
temperatiue  profile.  The  following 
procedure  is  used  to  generate  the  fuel 
temperature  profile,  which  serves  as  a 
target  for  controlling  fuel  temperatures 
dining  the  running  loss  test.  This  profile 
represents  the  fuel  temperature  change 
that  occura  during  on-road  driving.  If  a 
vehicle  has  more  than  one  fuel  tank,  a 
profile  shall  be  established  for  each 
tank.  Manufacturera  may  also 
simultaneously  generate  a  profile  for 
vapor  temperatures. 


,)1 


(ii)  If  a  manufacturer  uses  a  vehicle 
model  to  develop  a  profile  to  represent 
multiple  models,  the  vehicle  model 
selected  must  have  the  greatest  expected 
fuel  temperature  increase  during  driving 
of  all  those  models  it  represents.  Also, 
manufacturera  must  select  test  vehicles 
with  any  available  vehicle  options  that 
increase  fuel  temperatures  during 
driving  (for  example,  any  feature  that 
limits  underbody  airflow). 

(iii)  Manufacturera  may  conduct 
testing  to  develop  fuel  temperature 
profiles  in  a  laboratory  setting,  subject 
to  approval  by  the  Administrator.  "The 
laboratory  facility  should  simulate 
outdoor  testing  to  reproduce  fuel  and 
vapor  temperature  behavior  over  the 
specified  driving  schedule.  The  design 
of  the  laboratory  facility  should  include 
consideration  of  any  parameters  that 
may  affect  fuel  temperatures,  such  as 
solar  loading,  pavement  heat,  and 
relative  wind  velocities  around  and 
underneath  the  test  vehicle.  Indoor 
testing  to  develop  the  fuel  temperature 
profiles  must  be  conducted  with  little  or 
no  vehicle-specific  adjustment  of 
laboratory  parameters.  Manufacturera 
would  need  to  maintain  an  ongoing 
demonstration  of  correlation  between 
laboratory  and  outdoor  measurement  of 
fuel  temperatures.  Specifically,  fuel 
temperatures  and  pressures  from  indoor 
driving  should  be  at  least  as  high  as 


measured  when  driving  outdoors 
according  to  the  procedures  described 
in  this  section. 

(iv)  Small-volume  manufacturera,  as 
defined  in  §  86.094-14(b)(l),  may  use  an 
alternate  method  for  generating  fuel 
temperature  profiles,  subject  to  the 
approval  of  the  Administrator. 

fv)  The  Administrator  may  conduct 
testing  to  establish  any  vehicle's 
temperature  profiles  or  to  verify 
compliance  with  fuel  tank  pressure 
requirements. 

(2)  *  •  • 

(iii)  The  data  recording  system 
described  in  paragraph  (d)(2)(ii)  of  this 
section  shall  be  capable  of  resolving 
time  to  ±1  s,  capable  of  resolving 
temperature  to  ±2"  F,  capable  of 
resolving  pressure  to  ±1.0  inch  of  water, 
and  capable  of  resolving  speed  to  ±1 
mph.  The  temperature  and  pressure 
signals  shall  be  recorded  at  intervals  of 
up  to  1  minute;  speed  signals  shall  be 
recorded  at  intervals  of  up  to  1  second. 

(3)  *  •  • 

(ii)  Wind  conditions  shall  be  calm  to 
li^t  with  maximum  wind  speed  of  15 
mph.  In  the  case  of  temporary  gusting, 
wind  speeds  between  15  and  25  mph 
may  occur  for  up  to  5  percent  of  the 
total  driving  time  without  invalidating 
the  data  collection.  Wind  speed  shall  be 
measured  and  recorded  in  regular 
intervals  of  at  least  once  per  minute. 
Measure  wind  speed  with  the  following 
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requirements  (based  on  Federal 
Standard  for  Siting  Meteorological 
Sensors  at  Airports,  FCM-S4-1987). 
The  site  should  be  relatively  level,  but 
small  gradual  slopes  are  acceptable.  The 
sensor  shall  be  mounted  30  to  33  feet  (9 
to  10  meters)  above  the  average  grotmd 
height  within  a  radius  of  500  feet  (150 
meters).  The  sensor  height  shall  not 
exceed  33  feet,  except  as  necessary  to  be 
at  least  15  feet  (5  meters)  above  the 
height  of  any  obstruction  (e.g. 
vegetation,  buildings,  etc.)  within  a  500 
foot  (150  meter)  radius.  An  object  is 
considered  to  be  an  obstruction  if  the 
included  lateral  angle  from  the  sensor  to 
the  ends  of  the  object  is  10  degrees  or 
more. 

(iii)  Road  surface  temperature  shall  be 
at  least  125"  F  throughout  the  driving 
period.  Pavement  temperatiue  shall  be 
measured  and  recorded  in  regular 
intervals  of  at  least  once  per  minute. 
The  track  temperatiire  may  be  measured 
with  an  embedded  sensor,  a  portable 
temperatiue  probe,  or  an  infrared 
pyrometer  that  can  provide  an  accuracy 
of  ±2°  F.  Temperatxu«s  must  be 
measured  on  a  surface  representative  of 
the  sur&ce  where  the  vehicle  is  driven. 
•       •       •        •       • 

(4)  Profile  determination  procedure. 
(i)  Drain  the  fuel  tank(s)  and  fill  with 
test  fuel  to  the  "tank  fiiel  voliune" 
defined  in  §  86.082-2.  The  test  fuel 
should  meet  the  specifications  of 
§  86.1213,  except  that  fuel  with  a  lower 
volatility  may  be  used,  subject  to 
Administrator  approval.  Mantifacturers 
using  a  lovrar  volatility  fuel  must 
generate  a  vapor  temperature  profile  for 
demonstrating  compliance  with  the 
limit  on  fuel  tank  pressure  during  the 
running  loss  test  (see  §  86.1234-96). 

(ii)  Tne  vehicle  shall  be  moved  to  the 
location  where  the  data  is  to  be 
collected.  It  may  be  driven  a  maximiun 
distance  of  5  miles  and  may  also  be 
transported  by  other  means.  The  vehicle 
shall  be  stabilized  by  one  of  the 
following  methods: 

(A)  The  vehicle  shall  be  parked  for  a 
minimum  of  12  houn  in  an  open  area 
on  a  sur&ce  that  is  representative  of  the 
test  road,  without  any  artificial  heating 
or  cooling  of  the  fuel.  The  orientation  of 


the  front  of  the  vehicle  during  parking 
(e.g.,  N.  SW,  etc.)  shall  be  dociunented. 

(B)  The  vehicle  may  be  soaked  in  a 
temperatine-controlled  environment  to 
stabilize  fuel  temperatures.  Before 
starting  the  drive,  the  vehicle  shall  be 
stabilized  with  fuel  temperatures  9513° 
F  for  at  least  one  hour.  The  fuel 
temperature  may  not  exceed  98°  F  at 
any  time  before  the  beginning  of  the 
driving  schedule,  during  which  only 
whole-vehicle  heating  and  cooling  may 
be  used  to  control  fuel  temperatures.  If 
a  manufacturer  uses  the  provisions  of 
paragraph  (d)(7)(v)  of  this  section  to 
establish  a  lower  initial  fuel  temperature 
for  the  running  loss  test,  the  fuel  in  the 
test  vehicle  may  not  be  stabilized  at  a 
temperature  higher  than  the  newly 
established  initial  fuel  temperatiue. 

(iii)  Once  the  ambient  conditions 
specified  in  paragraph  (d)(3)  of  this 
Section  are  met  and  the  vehicle  has  been 
stabilized  according  to  paragraph 
(d)(4)(ii)  of  this  section,  the  vehicle's 
mgine  may  be  started.  The  vehicle's  air 
conditioning  system  (if  so  eqviipped) 
shall  be  set  to  the  "normal"  air 
conditioning  mode  and  adjusted  to  the 
minimum  discharge  air  temperature  and 
high  fan  speed.  Vehicles  equipped  with 
automatic  temperatiue  controlled  air 
conditioning  systems  shall  be  set  to 
operate  in  "automatic"  temperature  and 
fan  modes  with  the  system  set  at  72"  F. 
****** 

(7)  •  '  • 

(iii)  If  all  these  requirements  are  met, 
the  following  calculations  shall  be 
performed  to  determine  a  profile  for 
liquid  fuel  t«nperatures  and,  if 
applicable,  for  vapor  temperatures: 

Ti4iroflie=Tr-To. 

Where: 

(A)  Ti.proaie=the  series  of  temperatures 
that  comprise  the  relative  temperature 
profile. 

(B)  Tisthe  series  of  observed  liquid 
fuel  or  vapor  temperatures  diuing  the 
drive. 

(C)  To=the  liquid  fuel  or  vapor 
temperature  observed  at  the  start  of  the 
specified  driving  schedule. 

(iv)  The  relative  temperature  profile 
consists  of  the  set  of  temperatures  at 


each  1-minute  interval.  If  temperatures 
are  sampled  more  frequenUy  than  once  . 
per  minute,  the  temperature  data  points 
may  represent  a  rolling  average  of 
temperatiu«s  sampled  for  up  to  one- 
minute  intervals.  If  multiple  valid  test 
runs  are  conducted  for  any  model,  then 
all  the  collected  data  shall  be  used  to 
calculate  a  composite  profile,  based  on 
the  average  temperatures  at  each  point. 
The  absolute  temperatiue  profile  is 
determined  by  adding  95"  F  (35"  C)  to 
each  point  of  the  relative  profile.  Other 
methodologies  for  developing  corrected 
liquid  fuel  and  vapor  space  temperature 
profiles  may  be  used  if  demonstrated  to 
yield  equivalent  results  and  approved  in 
advance  by  the  Administrator. 

(v)  Manufacturers  may  use  a  lower 
initial  fuel  temperature  for  the  running 
loss  test,  if  approved  in  advance  by  the 
Administrator.  To  demonstrate  the  need 
for  such  an  adjustment,  manufacturera 
would  be  expected  to  determine  the 
maximum  fuel  temperature  experienced 
by  a  vehicle  during  an  extended  park  or 
after  driving  one  IJDDS  cycle  when 
exposed  to  the  ambient  conditions 
described  in  paragraph  (d)(3)  of  this 
section.  To  use  this  provision, 
manufacturers  would  have  to  show 
maximum  fuel  temperatures  no  greater 
than  92"  F. 

39.  Section  86.1230-96  of  subpart  M 
is  amended  by  revising  figure  M96-1  at 
the  end  of  the  section  and  adding 
paragraph  (e)  to  read  as  follows: 

fM.1230-M   Test  sequence;  general 
feQuirenMnta. 


(e)  If  tests  are  invalidated  after 
collection  of  emission  data  from 
previous  test  segments,  the  test  may  be 
repeated  to  collect  only  those  data 
points  needed  to  complete  emission 
measurements.  Compliance  with 
emission  standards  may  be  determined 
by  combining  emission  measurements 
firom  difiisrent  test  runs.  If  any  emission 
measurements  are  repeated,  the  new 
measurements  supersede  previous 
values. 

MLLMQ  OOOf  (KMO  M  r 
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Federal  Test  Procedure 
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40.  Section  86.1231-06  of  subpart  M 
is  amended  by  revising  paragraph  (d)  to 
read  as  follows: 

|a«.1231-M   VaMdepnparalton. 

•  •        •        *        • 

(d)  For  vehicles  to  be  tested  for 
running  loss  emissions,  prepare  the  fuel 
tank(8)  for  measuring  and  recording  the 
temperature  and  pressiue  of  the  fuel 
tank  as  specified  in  §  86.1207-96  (e)  and 
(f).  Measurement  of  vapor  temperature 
is  optional  during  the  running  loss  test. 
If  vapor  temperature  is  not  measured, 
fuel  tank  pressure  need  not  be 
measured. 

•  •       •       •       • 

41.  Section  86.1232-06  of  subpart  M 
is  amended  by  revising  paragraphs  (c), 
(f),  (h)  introductory  text.  (h)(l)(i).  (h)(2), 
(j)  introductory  text,  (j)(l)  introductory 
text,  (j)(l)(i).  and  (j)(l)(vi)  to  read  as 
follows: 

986.1232  M    VeMcie piecofidHioolnQ. 

***** 

(c)  Gasoline-  and  methanol-fueled 
vehicles  shall  be  soaked  for  at  least  6 
hours  after  being  refueled.  Gaseous- 
fueled  vehicles  shall  be  soaked  for  at 
least  1  hour  after  being  refueled. 
Following  this  soak  period,  the  test 
vehicle  shall  be  plac»d,  either  by  being 
driven  or  pushed,  on  a  dynamometer 
and  operated  through  one  Heavy-Duty 
Vehicle  Urban  Dynamometer  Driving 
schedule,  specified  in  §  86.1215  and 
Appendix  I  of  this  part.  Once  a  test 
veUcle  has  completed  the  refueling  and 
vehicle  soak  steps  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 
these  steps  may  be  omitted  in 
subsequent  testing  with  the  same 
vehicle  and  the  same  fuel  specifications, 
provided  the  vehicle  remains  imder 
laboratory  ambient  temperature 
conditions  for  at  least  6  hours  before 
starting  the  next  test,  hi  such  cases,  each 
subsequent  test  shall  begin  with  the 
preconditioning  drive  specified  in  this 
paragraph.  The  test  vehicle  may  not  be 
used  to  set  dynamometer  horsepower. 

•  *        •        *        • 

(f)(1)  Gasoline-  and  methanol-fueled 
vehicles.  After  completion  of  the 
preconditioning  drive,  the  vehicle  shall 
be  driven  off  the  dynamometer.  The 
vehicle's  fuel  tank(s)  shall  be  drained 
and  then  filled  with  test  fuel,  as 
specified  in  §86.1213,  to  the  "tank  fuel 
volume"  defined  in  §  86.082-2.  The 
vehicle  shall  be  refueled  within  1  hour 
after  completion  of  the  preconditioning 
drive.  The  fuel  cap(s)  shall  be  installed 
within  1  minute  after  refueling.  The 
vehicle  shall  be  parked  within  five 
minutes  after  refueling. 

(2)  Gaseous-fueled  vehicles.  After 
completion  of  the  preconditioning 


drive,  the  vehicle  shall  be  driven  off  the 
dynamometer.  Vehicle  fuel  tanks  shall 
be  refilled  with  fuel  that  meets  the 
specifications  in  §  86.1213.  Fuel  tanks 
shall  be  filled  to  a  TninimiiTn  of  75%  of 
service  pressure  for  natiual  gas-fiieled 
vehicles  or  a  minimiim  of  75%  of 
available  fill  voliune  for  liquefied 
petroleum  gas-fueled  vehicles.  Prior 
draining  of  the  fuel  tanks  is  not  called 
for  if  the  fuel  in  the  tanks  already  meets 
the  specifications  in  §86.1213.  The 
vehicle  shaU  be  parked  within  five 
minutes  after  refiieling.  or,  in  the 
absence  of  refueling,  within  five 
minutes  after  completion  of  the 
preconditioning  drive. 
•        •        •        *        • 

(h)  During  the  soak  period  for  the 
three-diiunal  test  sequence  described  in 
§  86.1230-06,  evaporative  canisters,  if 
the  vehicle  is  so  equipped,  shall  be 
preconditioned  according  to  the 
following  procediue.  For  vehicles  with 
multiple  canisters  in  a  series 
configuration,  the  set  of  canisters  must 
be  preconditioned  as  a  unit.  For 
vehicles  with  multiple  canisters  in  a 
parallel  configiuation,  each  canister 
must  be  preconditioned  separately.  If 
production  evaporative  canisters  are 
equipped  with  a  functional  service  port 
designed  for  vapor  load  or  purge  steps, 
the  service  port  shall  be  used  diuing 
testing  to  precondition  the  canister.  In 
addition,  for  model  year  1998  and  later 
vehicles  equipped  with  refueling 
canisters,  Uiese  canisters  shall  be 
preconditioned  for  the  three-diumal  test 
sequence  according  to  the  procedure  in 
paragraph  (j)(l)  of  this  section.  If  a 
vehicle  is  designed  to  actively  control 
evaporative  or  refueling  emissions 
without  a  canister,  the  manufacturer 
shall  devise  an  appropriate 
preconditioning  procedure,  subject  to 
the  approval  of  the  Administrator. 

(l)(i}  Prepare  the  evaporative 
emission  canister  for  the  canister 
piirging  and  loading  operation.  The 
canister  shall  not  be  removed  from  the 
vehicle,  unless  access  to  the  canister  in 
its  normal  location  is  so  restricted  that 
purging  and  loading  can  only 
reasonably  be  accomplished  by 
removing  the  canister  from  the  vehicle. 
Special  care  shall  be  taken  during  this 
step  to  avoid  damage  to  the  components 
and  the  integrity  of  the  fuel  system.  A 
replacement  canister  may  be 
temporarily  installed  during  the  soak 
period  while  the  canister  from  the  test 
vehicle  is  preconditioned. 
***** 

(2)  For  methanol-fueled  and  flexible- 
fueled  vehicles,  canister 
preconditioning  shall  be  performed  with 
a  fuel  vapor  composition  representative 


of  that  which  the  vehicle  would 
generate  with  the  fuel  mixture  used  for 
die  cunent  test.  Manufacturers  shall 
develop  a  procedure  to  precondition  the 
evaporative  canister,  if  the  vehicle  is  so 
equipped,  for  the  different  fuel.  The 
procedure  shall  represent  a  canister 
loading  equivalent  to  that  specified  in 
paragraph  (h)(1)  of  this  section  and  shall 
be  approved  in  advance  by  the 
Administrator. 
•        •        •        •        • 

(j)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96, 
one  of  the  following  methods  shall  be 
used  to  precondition  evaporative 
canisters  during  the  soak  period 
specified  in  paragraph  (g)  of  this 
section.  For  vehicles  with  multiple 
canisters  in  a  series  configuration,  the 
set  of  canisters  must  be  preconditioned 
as  a  imit.  For  vehicles  with  multiple 
canisters  in  a  parallel  configuration, 
each  canister  must  be  preconditioned 
separately.  In  addition,  for  model  year 
1998  and  later  vehicles  equipped  with 
refueling  canisters,  these  canisters  shall 
be  preconditioned  for  the  supplemental 
two-diurnal  test  sequence  according  to 
the  procedure  in  paragraph  (j)(l)  of  this 
section.  Canister  emissions  are 
measured  to  determine  breakthrough. 
Breakthrough  is  here  defined  as  the 
point  at  which  the  cumulative  quantity 
of  hydrocarbons  emitted  is  equal  to  2 
grams. 

(1)  Butane  loading  to  breakthrough. 
The  following  procedure  provides  for 
emission  measurement  in  an  enclosure. 
Breakthrough  may  also  be  determined 
by  measuring  the  weight  gain  of  an 
auxiliary  evaporative  canister  coimected 
downstream  of  the  vehicle's  canister,  in 
which  case,  the  following  references  to 
the  enclosure  can  be  ignored.  The 
auxiliary  canister  shall  be  well  purged 
prior  to  loading.  If  production 
evaporative  canisters  are  equipped  with 
a  functional  service  port  designed  for 
vapor  load  or  purge  steps,  the  service 
port  shall  be  used  during  testing  to 
precondition  the  canister. 

(i)  Prepare  the  evaporative/refueling 
emission  canister  for  the  canister 
loading  operation.  The  canister  shall  not 
be  removed  from  the  vehicle,  unless 
access  to  the  canister  in  its  normal 
location  is  so  restricted  that  purging  and 
loading  can  only  reasonably  be 
accompUshed  by  removing  the  canister 
bom  the  vehicle.  Special  care  shall  be 
taken  during  this  step  to  avoid  damage 
to  the  components  and  the  integrity  of 
the  fuel  system.  A  replacement  canister 
may  be  temporarily  installed  during  the 
soak  period  while  the  canister  from  the 
test  vehicle  is  preconditioned. 
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(vi)(A)  For  gasoline-fueled  vehicles, 
load  the  canister  with  a  mixture 
composed  of  50  percent  butane  and  50 
percent  nitrogen  by  volume  at  a  rate  of 
40  grams  butane  per  hour. 

(B)  For  methanol-fueled  and  flexible- 
fueled  vehicles,  canister 
preconditioning  shall  be  performed  with 
a  fuel  vapor  composition  representatite 
of  that  which  the  vehicle  would 
generate  with  the  fuel  mixture  used  for 
the  current  test.  Manufacturers  shaU 
develop  a  procedure  to  precondition  the 
evaporative  canister,  if  die  vehicle  is  so 
equipped,  for  the  different  fuel. 

42.  Section  86.1233-06  of  subpart  M 
is  amended  by  revising  paiagrapns  (c). 
(h).  and  (i)(5)  to  read  as  follows: 

|a6.l233-M   DHwnl  wnlwlon  iwt 

•  •       *       *       • 

(c)  The  test  vehicle  shall  be  exposed 
to  ambient  temperatures  cycled 
according  to  the  profile  specified  in 
§  86.1233  and  Appendix  II  of  this  part 

(1)  Temperatures  measured  with  the 
imdeibody  temperature  sensor  shall 
follow  the  profile  with  a  maximum 
deviation  of  3"  F  at  any  time  and  an 
average  temperature  deviation  not  to 
exceed  2°  F.  where  the  average 
deviation  is  calculated  using  the 
absolute  value  of  each  measured 
deviation.  In  addition,  the  temperature 
from  the  sidewall  temperature  sensors 
shall  follow  the  profile  with  a  maximum 
deviation  of  5°  F  at  any  time. 

(2)  Ambient  temperatures  shall  be 
measuired  at  least  every  minute. 
Temperature  cycling  shall  begin  when 
time=0  minutes,  as  specified  in 
paragraph  (i)(5)  of  this  section. 

•  *        •        •        * 

(h)  Prior  to  sampling  for  emissions 
and  throughout  the  period  of  cycled 
ambient  temperatures,  the  mixing  fan(s) 
shall  circulate  the  air  at  a  rate  of  0.8±0.2 
cfrn  per  cubic  foot  of  ambient  volume. 
The  mixing  fan(8),  plus  any  additional 
fians  if  needed,  shall  also  maintain  a 
minimum  wind  speed  of  5  mph  (8  km/ 
hr)  under  the  fuel  tank  of  the  test 
vehicle.  The  Administrator  may  adjust 
&n  speed  and  location  to  ensure 
sufficient  air  circulation  around  the  fuel 
tank.  The  wind  speed  requirement  may 
be  satisfied  by  consistently  using  a  fan 
configuration  that  has  been 
demonstrated  to  maintain  a  broad  5- 
mph  air  flow  in  the  vicinity  of  the 
vehicle's  fuel  tank,  subject  to 
Terification  by  the  Adininistrator. 

(i)*  •  * 

(5)  Within  10  minutes  of  closing  and 
sealing  the  doors,  analyze  enclosure 
atmosphere  for  hydrocarbons  and 
record.  This  is  the  initial  (time^O 


minutes)  hydiocaiban  concentration, 
Chci.  required  in  §  86.1243. 
Hydrocubon  emissions  may  be  sampled 
continuously  during  the  test  period. 

•        •        •        •        * 

43.  Section  86.1234-96  of  subpart  M 
is  amended  by  revising  paragraphs  (a), 
(0.  (g)(l)(v).  {g)(l)(vii),  (g)(l)(viii). 
(g)(l)(xii)  introductory  text. 
(g)(l)(xii)(A).  (g)(l)(xiv),  (g)(l)(xv). 
(g)(l)(xvi).  (g)(2)(v).  (g)(2){vii).  (g)(2)(x), 
and  (g)(2)(xii)  and  adding  paragraphs 
(g)(l)(xx)(C)  and  (g)(2)(xv)  to  read  as 
follows: 

fae.1234-«6    Running  lOMtMt 

(a)  Overview.  Gasoline-  and  methanol- 
fueled  vehicles  are  to  be  tested  for 
running  loss  emissions  during  , 

simulated  high-temperatiue  urban 
driving;  this  test  is  not  required  for 
gaseous-fueled  vehicles.  During 
operation,  tank  temperatures  are 
controlled  according  to  a  prescribed 
profile  to  simulate  in-use  conditions.  If 
the  vehicle  is  determined  to  have 
exceeded  the  standard  before  the  end  of 
the  running  loss  test,  the  test  may  be 
terminated  without  invalidating  the 
data.  The  test  can  be  run  either  in  a 
sealed  enclosure  or  vrith  the  point- 
source  method,  as  specified  in 
paragraph  (g)  of  this  section. 
Measurement  of  vapor  temperature  is 
optional  during  the  running  loss  test; 
however,  if  testing  by  the  Administrator 
shows  that  a  vehicle  has  exceeded  an 
emission  standard  without 
measurement  of  vapor  temperatures,  the 
manufacturer  may,  utiUzing  its  own 
resources,  conduct  subsequent  testing 
on  that  vehicle  to  determine  if  the 
exceedance  is  attributable  to  inadequate 
control  of  vap»or  temperatures. 
***** 

(f)  Temperature  stabilization. 
Immediately  after  the  hot  transient 
exhaust  emission  test,  the  vehicle  shall 
be  soaked  in  a  temperature  controlled 
area  for  a  maximum  of  6  hours  until  the 
fuel  temperatiue  is  stabilized.  The  fuel 
may  be  heated  or  cooled  to  stabifize  fuel 
temperatiues,  but  the  fuel  heating  rate 
must  not  exceed  5°  F  in  any  1-hour 
interval  during  the  soak  period.  A 
manufacturer  may  use  a  faster  heating 
rate  or  a  longer  period  for  stabili2dng 
fuel  temperatures  if  the  needed  heating 
cannot  be  easily  accompUshed  in  the  6- 
hour  period,  subject  to  Administrator 
approval. 

(1)  Fuel  temperatures  must  be  held  at 
9513°  F  for  at  least  one  hour  before  the 
start  of  the  running  loss  test. 

(2)  If  a  vehicle's  fuel  temperature 
profile  has  an  initial  temperature  lower 
than  95°  F,  as  described  in  §  86.1220- 
85(d)(7)(v),  the  fuel  in  the  test  vehicle 


must  be  stabilized  to  within  3'  F  of  that 
temperature  for  at  least  one  hour  before 
the  start  of  the  running  loss  test, 
(g)  Running  loss  test.  •  •  • 
[1]  Enclosure  method.  *  *  * 
(v)  Fans  shall  be  positioned  as 
described  in  §§86.1207-96  (d)  and  (h). 
***** 

(vii)  Connect  the  air  intake  equipment 
to  the  vehicle,  if  applicable.  This 
connection  shall  be  made  to  minimiTw 


(viii)  The  temp>erature  and  pressure 
recording  systems  shall  be  started. 
Measurement  of  vapor  temperature  is 
optional  during  the  running  loss  test.  If 
vapor  temperature  is  not  measured,  fuel 
tank  pressure  need  not  be  measured. 

•  •        *        •        * 

(xii)  When  the  ambient  temperature  is 
g5±5"  F  (35±3o  C)  and  the  fiiel  has  been 
stabilized  according  to  paragraph  (f)  of 
this  section,  the  running  loss  test  may 
begin.  Measure  the  initial  ambient 
temperature  and  pressure. 

(A)  Analyze  enclosure  atmosphere  for 
hydrocarbons  and  record.  This  is  the 
initial  (timesO  minutes)  hydrocarbon 
concentration,  Chci.  required  in 
§  86.1243.  Hydrocarbon  emissions  may 
be  sampled  continuously  during  the  test 
period. 

•  •       •       •       • 

(xiv)  The  ambient  temperatxire  shall 
be  maintained  at  9515"  F  (9512°  F  on 
average)  during  the  running  loss  test, 
measured  at  the  inlet  to  the  cooling  fan 
in  front  of  the  vehicle;  it  shall  be 
recorded  at  least  every  60  seconds. 

(xv)  The  fuel  temperature  during  the 
dynamometer  drive  shall  be  controlled 
to  match  the  fuel  tank  temperature 
profile  determined  in  §  86.1229. 
Measured  fuel  temperatures  must  be 
within  ±3'  F  of  the  target  profile 
throughout  the  test  run.  Vapor 
temperatures,  if  measured,  must  be 
within  ±5'  F  of  the  target  profile  during 
the  first  4166  seconds  of  the  running 
loss  test,  and  within  ±3"  F  for  the 
remaining  120  seconds  of  the  test  run. 
For  any  vehicle  complying  with  the  test 
standards,  vapor  temperatures  may  be 
higher  than  the  specified  tolerances 
without  invalidating  test  results.  For 
testing  by  the  Administrator,  vapor 
temperatures  may  be  lower  than  the 
specified  tolerances  without 
invaUdating  test  results.  If  the  test 
vehicle  has  more  than  one  fuel  tank,  the 
temperatures  for  both  fuel  tanks  shall 
follow  the  target  profiles  determined  in 
§  86.1229.  The  control  system  shall  be 
tuned  and  operated  to  provide  smooth 
and  continuous  tank  temperature 
profiles  that  are  representative  of  the  on- 
road  profiles. 

(xvi)  Tank  pressure  shall  not  exceed 
10  inches  of  water  at  any  time  during 
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the  nmning  loss  test  unless  a 
pressurized  system  is  used  and  the 
manu&ctiuer  demonstrates  that  vapor 
would  not  be  vented  to  the  atmosphere 
upon  fiiel  cap  removal.  A  vehicle  may 
exceed  the  pressure  limit  for  temporary 
periods  during  the  running  loss  test,  up 
to  10  percent  of  the  total  driving  time, 
provided  that  the  vehicle  has 
demonstrated  conformance  with  the 
pressure  limit  during  the  entire  outdoor 
driving  period  specified  in  §  86.1229. 
Measurement  of  fuel  tank  pressures  will 
be  considraed  vaUd  only  if  vapor 
temperat\ues  are  measured  and 
controlled  to  the  tolerances  specified  in 
paragraph  {g)(l)(xv)  of  this  section. 

•  •        •        •        • 

(xx)*  •  • 

(C)  Turn  off  all  the  Cans  specified  in 
§  86.1207-96(d).  Also,  the  time  that  the 
vehicle's  engine  compartment  cover  is 
open  for  removal  of  air  intake 
equipment,  if  applicable,  shall  be 
minimized  to  avoid  loss  of  heat  bom  the 
engine  compartment. 

•  •        •        •        * 

(2)  Point-source  method.  »  »  * 
(v)  Fans  shall  be  positioned  as 
described  in  §  86.1207-96(d). 

•  •        •        •        • 

(vii)  The  temperatiue  and  pressure 
recording  systems  shall  be  started. 
Measiirement  of  vapor  temperature  is 
optional  during  the  running  loss  test.  If 
vapor  temperature  is  not  measiued,  fuel 
tank  pressiue  need  not  be  measured. 


(x)  The  ambient  temperature  shall  be 
maintained  at  95±5'  F  (95±2'  F  on 
average)  during  the  running  loss  test, 
measured  at  the  inlet  to  the  cooling  fan 
in  front  of  the  vehicle;  it  shall  be 
recorded  at  least  every  60  seconds. 

*  •        •        *        • 

(xii)  The  tank  pressure  xequirements 
described  in  paragraph  (g)(l)(xvi)  of  this 
section  apply  also  to  nmning  loss 
.  testing  by  the  point  source  method. 

(xv)  At  the  end  of  the  nmning  loss 
test,  turn  off  all  the  fJBUOs  specified  in 
§86.1207-96(d). 

***** 

44.  Section  86.1238-90  of  subpart  M 
is  amended  by  revising  paragraph  (i)  to 
read  as  follows: 

S86.1238-0O   HotaoaktesL 

•  •        •        *        • 

(i)  The  enclosure  doore  shall  be  closed 
and  sealed  within  two  minutes  of 
engine  shutdown  and  within  seven 
minutes  after  the  end  of  the  exhaust 
emission  test.  The  stepa  after  the  end  of 
the  driving  cycle  should  be  done  as 
quickly  as  possible  to  minimize  the  time 
.  needed  to  start  the  hot  soak  test. 
***** 

45.  Section  86.1238-96  of  subpart  M 
is  amended  by  revising  paragraphs 
(a)(2),  (b)(2)(v)(A).  and  (b)(2)(viii)  to 
read  as  follows: 

186.1238-06    Hot  soak  test 
(a)»  •  • 


(2)  Gaseous-fueled  vehicles.  Since 
gaseous-fueled  vehicles  are  not  required 
to  perform  a  running  loss  test,  the  hot 
soak  test  shall  be  conducted  within 
seven  minutes  after  completion  (^the 
hot  start  exhaust  test. 

(b)*  •  • 

(2)*  •  • 

(v)  *  •  • 

(A)  Analyze  the  enclosure  atmosphere 
for  hydrocarbons  and  record.  This  is  the 
initial  (UmQ  =  0  minutes)  hydrocarbon 
concentration,  Chci.  required  in 
§  86.1243.  Hydrocarbon  emissions  may 
be  sampled  continuously  during  the  test 
period. 
***** 

(viii)  The  vehicle  shall  enter  the 
enclosure;  the  enclosure  doors  shall  be 
closed  and  sealed  within  2  minutes  of 
engine  shutdown  and  within  seven 
minutes  after  the  end  of  the  running  loss 
test. 
***** 

46.  Section  86.1243-96  of  subpart  M 
is  amended  by  revising  paragraphs 
(b)(l)(i)  introductory  text  and  equation, 
(b)(l)(i)(D),  (b)(2Ki)(B),  and  (b)(2)(u)(B). 
adding  paragraph  (b)(l)(iii),  and 
removing  and  reserving  paragraphs 
(b)(l)(i)(C)  and  (b)(l)(i)(E)  to  read  as 
follows:  ' 


S86.1243-M 


Calculations;  svaporativs 


(b) 

(I)* 

(i)  Methanol  emissions: 


*  *  * 


**CH,OH  -\^ 


(CMSlfXAVif)  +  (CMS2fXAV2,) 


% 


(CMSliXAV,J-f(CMS2iXAV2i) 


% 


■  (^CHjOH.out  ~  ^CH30H.iii ) 


Where:  for  differences  in  temperature  to  be 

•       *       *       •       •  consistent  with  determination  of  Vn, 

(C)  (Reserved] .  prior  to  being  used  in  the  equation. 

P)  VE=Voliune  of  sample  withdrawn,        (E)  [Reserved]. 

ft3.  Sample  volumes  miist  be  corrected  ***** 


(iii)  For  variable-volume  enclosiues, 
defined  in  §  86.1207(a)(l)(i).  the 
following  simplified  form  of  the 
hydrocarbon  mass  change  equation  may 
be  used: 


Mhc- 


kPBV,xlO- 


N(ChC,  -*^CHjOHj-(CHCi  -»<^CHj<Wi)J 


(2)   •    •    • 
(i)   *    .    * 

(B)  PcH30H»  37.71  g/ft3,  density  of 
pure  vapor  at  68*  F. 


*       *       * 
(il)*  •  • 


P)  Phc=  16.88  g/ft3,  density  of  pure 
vapor  at  68'*  F  (for  hydrogen  to  carbon 
ratio  of  2.3). 

•        ***'* 

47.  Section  86.1246-96  of  subpart  M 
is  amended  by  revising  paragraphs  (f), 
(i)(l),  and  (i)(2)  to  read  as  follows: 


f  86.1246-96   Fuel  dispensing  spitback 
procsdura. 

***** 

(f)  Following  the  preconditioning 
drive,  the  vehicle  shall  be  moved  or 
driven  at  miniTnnm  throttle  to  the 
refueling  area. 


(i) 
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(1)  The  fueling  operation  shall  be 
Btairted  within  4  minutes  after  the 
vehicle  is  tvuned  off  and  within  8 
minutes  after  completion  of  the 
preconditioning  drive.  The  average 
temperature  of  the  dispensed  fuel  shall 
be65±5"F(18±3"'C). 

(2)  The  fiiel  shall  be  dispensed  at  a 
rate  of  9.8±0.3  gallons/minute  (37.1±1.1 
7/min)  until  the  automatic  shutoff  is 
activated. 


[FR  Doc.  95-18255  Filed  8-22-95;  8:45  am] 
aSJJNQ  CODE  66M-60-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95O-0218] 

International  Conference  on 
Harmoniaation;  Draft  Guideline  on 
Structure  and  Content  of  Clinical  Study 
Reports;  Availablilty 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideliae  entitled  "Structure  and 
Content  of  Clinical  Study  Reports."  This 
guideline  was  prepared  imder  the 
auspices  of  the  International  Conference 
on  Hannonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
fedlitate  the  compilation  of  a  single 
worldwide  core  clinical  study  report 
acceptable  to  all  regulatory  authorities. 
DATK:  Written  comments  by  October 
10, 1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  E^g  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Etrug  Evaluation  and  Research.  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Robeot 
Temple,  Center  for  Drug  Evaluation 
and  Research  (HFD-100),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
594-6758. 
Regarding  the  ICH:  Janet  J.  Showaher, 
Office  of  Health  Affairs  CHDFY-20). 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857. 301-827-0864. 
SUPP1.EMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  imdertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
conunitted  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 


* 

ICH  was  organized  to  provide  an 
opportxmity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
phannKeutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research. 
FDA,  and  the  Pharmaceutical  Resrarch 
and  Manubcturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  bom  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  29, 1995. 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  "Structure  and 
Content  of  Clinical  Study  Reports" 
should  be  made  available  for  public 
comment  The  draft  guideline  is  the 
prodtict  of  the  Efficacy  Expert  Working 
Group  of  the  ICH.  Comments  about  this 
draft  will  be  considered  by  FDA  and  the 
Expert  Working  Group.  Ultimately,  FDA 
intends  to  adopt  the  ICH  Steering 
CcMnmittee's  final  guideline. 

The  draft  guideline  is  intended  to 
facilitate  the  compilation  of  a  single 
worldwide  core  riiniraj  study  report 
acceptable  to  all  regulatory  authorities. 
In  general,  once  the  guideline  is  in  use. 
the  only  differences  between 
submissions  to  varioiis  authorities 
should  be  in  the  amount  of  data 
submitted  initially  in  tabular  listings,  in 
the  number  of  case  report  forms 
submitted,  and  in  specific  supplemental 
analyses  requested  for  particular  cases 
by  an  authority,  if  any.  The  clinical 
study  report  described  in  this  draft 
guideline  is  an  integrated  full  report  of 
an  individiud  study  of  any  therapeutic, 
prophylactic,  or  diagnostic  agent 
conducted  in  patients.  The  clinical  and 
statistical  description,  presentations, 
and  analyses  should  be  integrated  into 
a  single  report,  incorporating  tables  and 
figures  into  the  main  text  of  the  report, 
or  at  the  end  of  the  text.  Appendices 


should  contain  the  protocol,  sample 
case  report  forms,  investigator 
information,  trial  material  information, 
technical  statistical  docimientation, 
related  publications,  patient  data 
listings,  and  technical  statistical  details 
such  as  derivations,  computations, 
analyses,  and  computer  output,  and  so 
on.  The  draft  guideline  is  intended  to 
assist  sponsors  in  the  development  of  a 
report  that  is  complete,  bee  from 
ambiguity,  well  organized,  and  easy  to 
review. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  Hie  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  imder  the  authority  of  §  10.90(b). 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Intoested  persons  may,  on  or  before 
October  10, 1995,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above)  on  the  draft 
gtiideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  diat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  docimaent.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
ajn.  and  4  p.m..  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Strnctnie  and  CoBtent  af  Clinical  Study 

KBpOfiS 

Intnduction  to  the  Guideline 

The  objective  of  this  guideline  ia  to  allow 
the  compilation  of  a  single  worldwide  core 
clinical  study  report  acceptable  to  all 
regulatory  authorities.  The  rfqgulatory 
authority  specific  additions  will  consist  of 
modules  to  be  considered  as  appendices, 
available  upon  request. 

The  clinical  study  report  described  in  this 
guideline  is  an  "integrated"  full  report  of  an 
individual  study  of  any  therapeutic, 
prophylactic,  or  diagnostic  agent  (referred  to 
herein  as  drug  or  treatment)  conducted  in 
patients,  in  which  the  clinical  and  statistical 
description,  presentations,  and  analyses  are 
integrated  into  a  single  report,  incorporating 
tables  and  figiues  into  the  main  text  of  the 
rei>ort,  or  at  the  end  of  the  text,  and  %vith 
appendices  containing  the  protocol,  sample 
case  report  forms,  investigator  information, 
trial  material  information,  technical 
statistical  documentation,  related 
publications,  patient  data  listings,  and 
technical  statistical  details  such  as 
derivations,  computations,  analyses,  and 
computer  output  The  integrated  full  report 
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of  a  study  should  not  be  derived  by  simply 
joining  a  separate  clinical  and  statistical 
report  Although  this  guideline  is  mainly 
aimed  at  efficacy  and  safety  trials,  the  basic 
principles  and  structure  described  can  be 
applieid  to  other  kinds  of  trials,  such  as 
clinical  pharmacology  studies. 

The  guideline  is  intended  to  assist 
sponsors  in  the  development  of  a  report  that 
is  complete,  free  from  ambiguity,  well 
organized,  and  easy  to  review.  The  report 
should  provide  a  clear  explanation  of  how 
the  critical  design  fisatuies  of  the  study  were 
chosen  and  enough  iofocmation  on  the  plan, 
mfethods,  and  conduct  of  the  study  so  that 
there  is  no  ambiguity  in  how  the  study  was 
carried  out  The  report  with  its  appendices 
should  also  provide  enough  individual 

Etient  data,  including  the  demographic  and 
leline  data,  and  details  of  analyti^ 
methods,  to  allow  replication  of  the  critical 
analyses  when  authorities  wish  to  do  so.  It 
is  also  particularly  important  that  all 
analyses,  tables,  and  figures  cany,  in  text  ot 
as  part  of  the  table,  clear  identification  of  the 
set  of  patients  from  which  they  wren 
generated. 

Depending  on  the  regulatory  authority's 
review  poUcy,  abbreviated  reports  using 
summarized  data  or  with  snne  sections 
deleted  may  be  acceptable  for  imcontrolled 
studies  or  other  stucUas  not  designed  to 
establish  efficacy  (but  a  controlled  safsty 
study  should  be  reported  in  full),  for 
seriously  flawed  or  aborted  studies,  or  for 
controlled  studies  which  examine  conditions 
clearly  unrelated  to  those  for  which  a  claim 
is  made.  However,  a  full  description  of  safety 
aspects  should  be  included  in  these  cases.  If 
an  abbreviated  report  is  submitted,  there 
should  be  enough  detail  of  design  and  results 
to  allow  the  regulat(»y  authority  to  determine 
whether  a  full  report  is  needed.  If  there  is  any 
question  regarding  whether  the  reports  are 
needed,  it  may  be  useful  to  consult  the 
regulatory  authority. 

In  presenting  the  detailed  description  of 
how  the  study  was  carried  out,  it  may  be 
possible  simply  to  restate  the  description  in 
the  initial  protocol.  Often,  however,  it  is 
possible  to  present  the  methodology  of  the 
study  more  concisely  in  a  separate  document 
In  each  section  describing  the  design  and 
conduct  of  the  study,  it  is  particularly 
important  to  clarify  features  of  the  study  that 
are  not  well-described  in  the  protocol  and 
identify  ways  in  which  the  study  as 
conducted  difiisred  from  the  protocol,  and  to 
discuss  the  statistical  methods  and  analyses 
used  to  account  for  these  deviations  from  the 
planned  protocol. 

The  full  integrated  report  of  the  individual 
study  should  include  the  most  detailed 
discussion  of  individual  adverse  events  or 
laboratory  abnormalities,  but  these  should 
usually  also  be  reexamined  as  part  of  an 
overall  safety  analysis  of  all  available  data  in 
any  application. 

The  report  should  describe  demographic 
characteristics  of  the  study  population  and, 
w^re  the  study  is  large  enou^  to  permit 
this,  present  data  for  demographic  (e.g.,  age, 
sex,  race,  weight)  and  other  (e.g.,  renal  or 
hepatic  function)  subgroups  so  that  possible 
differences  in  efficacy  or  safety  can  be 
identified.  Usually,  however,  subgroup 


responses  should  be  examined  in  the  larger 
data  base  used  in  the  overall  analysis. 

The  data  listings  requested  as  part  of  the 
report  (usually  in  an  appendix]  are  those 
needed  to  support  criti^  analyses,  not  the 
more  comprehensive  archival  data  listings 
required  by  some  regulatory  authorities.  Data 
listings  which  are  part  of  the  report  should 
be  readily  usable  by  the  reviewer.  Thus, 
although  it  may  be  desirable  to  include  many 
variables  in  a  single  listing  to  limit  size,  this 
should  not  be  at  the  exp>ense  of  clarity.  An 
excess  of  data  should  not  be  allowed  to  lead, 
for  example,  to  overuse  of  symbols  instead  of 
words  or  easily  understood  abbreviations  or 
to  too  small  displays.  In  this  case,  it  is 
preferable  to  produce  several  listings. 

Data  should  be  presented  in  the  report  at 
different  levels  of  detail:  overall  summary 
figures,  and  tables  for  important 
demographic,  efficacy,  and  safety  variables 
may  be  placed  in  the  text  to  illustrate 
important  points;  other  simmiaiy  figures, 
tables,  and  listings  for  demographic,  efficacy, 
and  safety  variables  should  be  provided  in 
section  14;  individual  patient  data  for 
specified  groups  of  patients  should  be 
provided  as  listings  in  Appendix  16.2;  and 
all  individual  patient  data  (U.S.  archival 
listings)  should  be  provided  in  Appendix 
16.4. 

In  any  table,  figure,  or  data  listing, 
estimated  or  derived  values,  if  used,  should 
be  identified  in  a  conspicuous  fashion. 
Detailed  explanations  should  be  provided  as 
to  how  such  values  were  estimated  or 
derived  and  what  underlying  assumptions 
were  made. 

The  guidance  provided  below  is  detailed 
and  is  intended  to  notify  the  applicant  of 
virtually  all  of  the  information  that  should 
routinely  be  provided  so  that  postsubmission 
requests  for  further  data  clarification  and 
analyses  can  be  reduced  as  much  as  possible 
Nonetheless,  specific  requirements  for  data 
presentation  and/or  analysis  may  depend  on 
specific  situations,  may  evolve  over  time, 
may  vary  from  drug  class  to  drug  class,  may 
differ  among  regions,  and  caimot  be 
described  in  general  terms.  It  is  therefore 
important  to  refer  to  specific  clinical 
guidelines  and  to  discuss  data  presentation 
and  analyses  with  the  reviewing  authority, 
whenever  possible  Detailed  written  guidance 
on  statistic^  approaches  is  available  from 
some  authorities. 

Each  report  should  consider  all  of  the 
topics  described  (imless  clearly  not  relevant) 
although  the  specific  sequence  and  grouping 
of  topics  may  be  changed  it  alternatives  are 
more  logical  for  a  particular  study.  Some  data 
in  the  appendices  are  sp>ecific  requirements 
of  individual  regulatory  authorities  and 
should  be  submitted  as  appropriate.  The 
ntmibering  should  then  be  adapted 
accordingly. 

In  the  case  of  very  large  trials,  some  of  the 
provisions  of  this  guideline  may  be 
impractical  or  Inappropriate.  When  planning 
and  when  reporting  such  trials,  contact  with 
regulatory  authorities  to  discuss  an 
appropriate  report  format  is  encouraged. 

The  provisions  of  this  guideline  should  be 
used  in  conjunction  with  other  ICH 
guidelines. 


Structtire  and  Content  ofClinicd  Study 
Reports 

1.  Title  Page 

The  title  page  should  contain  the  following 
information: 

•  Repmrt  tide 

•  Name  of  drug 

•  Indication  studied 

-  If  not  apparent  from  the  title,  a  brief  (one 
to  two  sentences)  description  giving  design 
(parallel,  cross-over,  blinding,  randomiz^) 
comparison  (placebo,  active,  dose/response), 
duration,  dose,  and  patient  population 

•  Name  of  the  sponsor 

-  Protocol  identification 

-  Drug  development  phase 

-  Study  initiation  date  (first  patient 
enrolled,  or  any  other  verifiable  definition) 

-  Date  of  early  study  termination,  if  any 

-  Study  cnnpletion  date  (last  patient 
completed) 

•  Name  and  affiliation  of  signatory 
(principal)  investigator(s)  or  responsible 
medical  officer 

-  Name  of  company  signatory  (the  person 
responsible  for  the  study  report  within  the 
company.)  The  name,  telephone  number,  and 
fax  number  of  the  company  contact  persons 
for  questions  arising  during  review  of  the 
study  report  should  be  indicated  on  this  page 
or  in  the  letter  of  application. 

-  Statement  indicating  whether  the  smdy 
was  performed  in  compliance  with  good 
clinical  practices  (GCP's),  including  the 
archiving  of  essential  documents 

-  Date  of  the  report  (identify  any  earlier 
reports  from  the  same  study  by  title  and  date) 

2.  Synopsis 

A  brief  synopsis  (maximum:  three  pages] 
that  summarizes  the  study  should  be 
provided  (see  Annex  I  of  the  guideline  for  an 
example).  The  synopsis  should  include 
numerical  data  to  illustrate  results,  not  just 
text  or  p-values. 

3.  Table  of  Contents  for  the  Individual 
Clinical  Study  Report    > 

The  table  of  contents  should  include: 

-  The  page  number  or  other  locating 
information  of  each  section,  including 
summary  tables,  figures,  and  graphs; 

-  A  list  and  the  locations  of  appendices, 
tabulations,  and  any  case  report  forms 
provided. 

4.  List  of  Abbreviations  and  Definitions  of 
Terms 

A  list  of  the  abbreviations  and  definitions 
of  unusual  or  specialized  terms  or 
measurements  units  used  in  the  report 
should  be  provided.  In  addition,  abbreviated 
terms  should  be  spelled  out  and  the 
abbreviation  indicated  at  first  appearance  in 
the  text. 

5.  Ethics 

S.l  Independent  Ethics  Committee  (EEC)  or 
Institutional  Review  Board  (IRfi) 

It  should  be  confirmed  that  the  study  and 
any  amendments  were  reviewed  by  an 
independent  ethics  committee  or 
institutional  review  board.  A  list  of  all  IBC's 
or  IRB's  consulted  should  be  given  in 
Appendix  16.1.3  and,  if  required  by  the 
r^ulatory  authorify.  the  name  of  the 
committee  Chair  should  be  provided. 
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5.2  Ethical  Conduct  of  the  Study 

It  should  be  confinned  that  the  study  was 
conducted  in  accordance  with  the  ethical 
principles  that  have  their  origins  in  the 
Declantion  of  Helsinki. 

5.3  Patient  Information  and  Consent 
How  and  when  informed  consent  was 

obtained  in  relation  to  patient  enrollment 
(e.g.,  at  allocation,  prescreening)  should  be 
described. 

Representative  written  information  for  the 
patient  (if  any)  and  a  sample  patient  consent 
fbnn  should  be  provided  in  Appendix  16.1.3. 

6.  Investigates  and  Study  Administrative 
Structure 

The  administrative  structure  of  the  study 
(e.g.,  principal  investigator,  coordinating 
investigator,  controller,  steering  committee, 
administration,  monitoring  and  evaluation 
committees,  institutions,  statistician,  central 
laboratory  facilities,  clinical  research 
organization,  clinical  trial  supply 
management)  should  be  described  briefly. 

A  list  of  the  investigators  with  their 
affiliations,  their  role  in  the  study,  and  their 
qualifications  (curriculimi  vitae  or 
equivalent),  and  a  similar  list  for  other 
persons  whose  participation  materially 
afiiBcted  the  conduct  of  the  study  should  be 
provided  in  Appendix  16.1.4.  In  the  case  of 
very  large  trials  with  many  investigators,  the 
above  information  may  be  abbreviated  to 
consist  of  general  statements  of  qualifications 
for  persons  carrying  out  particular  roles  in 
the  study  with  only  the  name,  degree,  and 
institutional  affiliation  and  roles  of  each 
investigator  or  other  participant 

The  listing  should  include: 

(a)  Investigators. 

(b)  Any  person  carrying  out  important 
study  observations,  such  as  a  nurse, 
physician's  assistant,  clinical  psychologist, 
clinical  pharmacist,  or  house  staff  physician. 
It  is  not  necessary  to  include  in  this  list  a 
person  with  only  an  occasional  role,  e.g.,  an 
on-call  physician  who  dealt  with  a  possible 
adverse  effect  or  a  tempxirary  substitute  for 
any  of  the  above. 

(c)  The  authorfs)  of  the  report,  including 
the  responsible  bio8tatistician(s). 

Where  signatures  of  the  principal 
investigators  are  required  by  regulatory 
authorities,  these  should  be  included  in 
Appendix  16.1.5  (see  Annex  0  for  a  sample 
ficnm).  Where  these  are  not  required,  the 
signature  of  the  responsible  medical  officer 
should  be  provided  in  Appendix  16.1.5. 

7.  Introduction 

The  introduction  should  contain  a  brief 
statement  (maximum:  one  page)  placing  the 
study  in  the  context  of  the  drug's 
development,  relating  the  critical  features  of 
the  study  (e.g.,  rationale  and  aims,  target 
population,  treatment,  duration,  primary 
endpoints)  to  that  development  Any 
Adelines  which  were  followed  in  the 
development  of  the  protocol  or  any  other 
agreements/meetings  between  the  Company 
and  regulatory  authorities  which  are  relevant 
to  the  particular  study  should  be  identified 
or  described. 

8.  Study  Objectivet 

A  statement  describing  the  overall 
purpofl8(s)  of  the  study  should  be  provided. 


9.  Investigational  Plan 

9.1  Overall  Study  Design  and  Plan  • 
Description 

The  overall  study  plan  and  design 
(configuration)  of  the  study  (e.g.,  parallel, 
cross-over)  should  be  described  briefly  but 
clearly  using  charts  and  diagram  as  needed. 
If  other  studies  used  a  very  similar  protocol, 
it  may  be  useful  to  note  this  and  describe  any 
important  differences.  The  actual  protocol 
and  any  changes  should  be  included  as 
Appendix  16.1.1  and  a  sample  case  report 
form  (unique  pages  only;  i.e.,  it  is  not 
necessary  to  include  identical  pages  from 
forms  for  different  evaluations  or  visits)  as 
Appendix  16.1.2.  If  any  of  the  information  in 
this  section  comes  from  sources  other  than 
the  protocol,  these  should  be  identified. 

The  information  provided  should  include: 

-  Treatments  studied  (specific  drugs,  doses, 
and  procedures). 

-  Patient  population  studied  and  the 
number  of  patients  to  be  included. 

-  Level  and  method  of  blinding/masking 
(e.g.,  open,  double-blind,  single-blind, 
blinded  evaluators,  and  unblinded  patients 
and/or  investigators). 

-  Kind  of  control(s)  (e.g.,  placebo,  no 
treatment,  active  drug,  dose-response, 
historical)  and  study  configuration  (parallel, 
cross-over). 

-  Method  of  assignment  to  treatment 
(randomization,  stratification). 

-  Sequence  and  duration  of  all  study 
periods,  including  prerandomization  and 
post-treatment  periods,  therapy  withdrawal 
periods,  and  single-  and  double-blind 
treatment  periods.  The  timing  of 
randomization  should  be  specified.  It  is 
usually  helpful  to  display  ^e  design 
graphically  with  a  flow  chart  which  includes 
timing  of  assessments  (see  Annexes  Illa  and 
nib  for  an  example). 

-  Any  safisty,  data  monitoring,  or  special 
steering  or  evaluation  committees. 

-  Any  interim  analyses. 

9.2  Discussion  of  Study  Design,  Including  the 
Choice  of  Control  Groups 

The  specific  control  choaen  and  the  study 
design  used  should  be  discussed,  as 
necessary.  Examples  of  design  issues 
meriting  discussion  follow. 

Generally,  the  control  (comparison)  groups 
that  are  recognized  are  placebo  concurrent 
control,  no  treatment  concurrent  control, 
active  treatment  concurrent  control,  dose 
comparison  concurrent  control,  and 
historical  control.  In  addition  to  the  type  of 
control,  other  critical  design  feetiires  that 
may  need  discussion  are  use  of  a  cross-over 
design  and  selection  of  patients  with 
particular  prior  history,  such  as  response  or 
nonresponse  to  a  specific  drug  or  member  of 
a  drug  class.  If  randomization  was  not  used, 
it  is  important  to  explain  how  other 
techniques,  if  any,  guarded  against 
systematic  selection  bias. 

Known  or  potential  problems  associated 
with  the  study  design  or  control  group 
chosen  should  be  discussed  in  light  of  the 
specific  disease  and  therapies  being  studied. 
For  a  cross-over  design,  for  example,  there 
should  be  consideration,  among  other  things, 
of  the  likelihood  of  spmntaneous  change  in 
the  disease  and  of  carry-over  effects  of 
treatment  during  the  study. 


If  efficacy  was  to  be  demonstrated  by 
showing  equivalence,  i.e.,  the  absence  of  a 
specified  degree  of  inferiority  of  the  new 
treatment  compared  to  an  established 
treatment,  problems  associated  with  such 
study  designs  should  be  addressed. 
Specifically  there  should  be  provided  a  basis 
for  considering  the  study  capable  of 
distinguishing  active  from  inactive  therapy. 
Support  may  be  provided  by  an  analysis  of 
previous  studies  similar  to  the  present  study 
with  respect  to  important  design 
characteristics  (e.g.,  patient  selection,  study 
endpoints,  duration,  dose  of  active  control, 
concomitant  therapy)  showing  a  consistent 
ability  to  demonstrate  superiority  of  the 
active  control  to  placebo.  How  to  assess  the 
ability  of  the  present  study  to  distinguish 
effective  from  ineffective  therapy  should  also 
be  discussed.  For  exaniple,  it  may  be  possible 
to  identify  a  treatment  response  (based  on 
past  studies)  that  would  clearly  distinguish 
between  the  treated  population  and  an 
untreated  group.  Such  a  resp>onse  could  be 
the  change  of  a  measure  from  baseline  or 
some  other  specified  outcome  like  healing 
rate  or  survival  rate.  Attainment  of  such  a 
response  would  support  the  expectation  that 
the  study  could  have  distinguished  the  active 
drug  from  an  inactive  drug.  There  should 
also  be  a  discussion  of  the  degree  of 
inferiority  of  the  therapy  (often  referred  to  as 
the  delta  vilue)  the  study  was  intended  to 
show  was  not  exceeded. 

The  limitations  of  historical  controls  are 
well  known  (e.g.,  difficulty  of  assuring 
comparability  of  treated  groups,  inability  to 
blind -investigators  to  treatment,  change  in 
therapy/disease,  difference  due  to  placebo 
effect)  and  deserve  particular  attention. 

Other  specific  features  of  the  design  may 
also  deserve  discussion,  including  presence 
or  absence  of  washout  periods  and  the 
duration  of  the  treatment  period,  especially 
for  a  chronic  illness.  The  rationale  for  dose 
and  dose-interval  selection  should  be 
explained,  if  it  is  not  obvious.  For  example, 
once  daily  dosing  with  a  short  half-life  drug 
whose  effsct  is  closely  related  in  time  to 
blood  level  is  not  usually  effective;  if  the 
study  design  uses  such  dosing,  this  should  be 
explained,  e.g.,  by  {Minting  to 
pharmacodynamic  evidence  that  effect  is 
prolonged  compared  to  blood  levels.  The 
procedures  used  to  seek  evidence  of  "escape" 
from  drug  effect  at  the  end  of  the  dose- 
interval,  such  as  measurements  of  efiiect  just 
prior  to  dosing,  should  be  described. 
Similarly,  in  a  parallel  design  dose-response 
study,  the  choice  of  doses  should  be 
explained. 

9.3  Selection  of  Study  Population 
9.3.1  Inclusion  Criteria 

The  patient  population  and  the  selection 
criteria  used  to  enter  the  patients  into  the 
study  should  be  described,  and  the  suitability 
of  the  population  for  the  purposes  of  the 
study  discussed.  Specific  diagnostic  criteria 
used,  as  well  as  specific  disease  requirements 
(e.g.,  disease  of  a  particular  severity  or 
duration,  results  of  a  particular  test  or 
physical  examination,  particular  features  of 
clinical  history,  such  as  feiluie  or  success  on 
prior  therapy,  or  other  potential  prognostic 
bctors,  and  any  age,  sax,  or  ethnic  fectors) 
should  be  presented. 
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Screening  criteria  and  any  additional 
criteria  for  randomization  or  entry  into  the 
drug  treatment  part  of  the  trial  should  be 
described.  If  there  is  reason  to  believe  that 
there  were  additional  entry  criteria,  not 
defined  in  the  protocol,  the  implications  of 
these  should  be  discussed.  For  example, 
some  investigators  may  have  excluded,  or 
entered  into  other  studies,  i^tients  who  were 
particularly  ill  or  who  had  particular  baseline 
characteristics. 

9.3.2  Exclusion  Criteria 

The  criteria  for  exclusion  at  entry  into  the 
study  should  be  specified  and  the  rationale 
(e.g.,  safety  concerns,  administrative  reasons, 
or  Tack  of  suitability  for  the  trial)  provided. 
The  impact  of  exclusions  on  the 
generalisability  of  the  study  should  be 
discussed  in  the  study  report  or  in  an 
overview  of  safety  and  effectiveness. 

9.3.3  Removal  of  Patients  From  Therapy  or 
Assessment 

The  predetermined  reasons  for  removing 
patients  from  therapy  or  assessment 
observation,  if  any,  should  be  described,  as 
should  the  nature  and  duration  of  any 
planned  foUowup  observations  in  those 
patients. 
9.4  Treatments 
9.4.1  Treatments  Administered 

The  precise  treatments  or  diagnostic  agents 
to  be  administered  (active  drug(s),  placebo(s), 
procedures)  in  each  arm  of  the  study,  and  for 
each  period  of  the  study,  should  be  fiilly 
described  by  name  of  drug(s),  marketing 
formulation,  route  and  mode  of 
administration,  dose,  and  dosage  schedule. 
0.4.2  Identity  of  Investigational  Product(s) 

In  the  text  of  the  report,  a  brief  description 
of  the  investigational  product(s)  (formulation, 
batch  nimiber)  should  be  given. 

In  Appendix  16.1.6  of  the  report,  the  batch/ 
serial  nimiber(8)  of  treatment(s)  administered 
and  a  description  of  their  formulation, 
content,  external  appearance  (manufecturing 
and  packaging  batch  records)  should  be 
provided.  If  more  than  one  batch  of  test  drug 
was  used,  patients  receiving  each  batch 
should  be  identified. 

The  source  of  placebos  and  active  control 
drugs  should  be  provided.  Any  modification 
of  active  control  drugs  from  their  usual 
conmiercial  state  should  be  noted,  and  the 
steps  taken  to  assure  that  their  bioavailability 
was  unaltered  should  be  described. 

For  long-duration  trials  of  investigational 
products  with  limited  shelf-lives  or 
incomplete  stability  data,  the  logistics  of 
resupply  of  the  materials  should  be 
described.  Any  use  of  test  materials  past  their 
expiry  date  should  be  noted,  and  patients 
receiving  them  identified.  If  there  were 
specific  storage  requirements,  these  should 
also  be  described. 

9.4.3  Method  of  Assigning  Patients  to 
Treatment  Groups 

The  specific  methods  used  to  assign 
patients  to  treatment  groups,  e.g.,  centralized 
allocation,  allocation  witUn  sites,  adaptive 
allocation  (that  is,  assignment  on  the  basis  of 
earlier  assignment  or  outcome),  should  be 
described  in  the  text  of  the  report,  including 
any  stratification  or  blocking  procedures. 
Any  unusual  features  should  be  explained. 

A  detailed  description  of  the 
randomization  method,  including  how  it  was 


executed,  should  be  given  in  Appendix 
16.1.7  with  references  cited  if  necessary.  A 
table  exhibiting  the  randomization  codes, 
patient  identifier,  and  treatment  assigned 
should  also  be  presented  in  the  appendix. 
For  a  multicenter  study,  the  information 
should  be  given  by  center.  The  method  of 
generating  random  numbers  should  be 
explained. 

For  a  historically  controlled  trial,  it  is 
important  to  explain  how  the  particular 
control  was  selected  and  what  other 
historical  experiences  were  examined,  if  any, 
and  how  their  results  compared  to  the 
control  used. 

9.4.4  Selection  of  Doses  in  the  Study 

The  doses  or  dose  ranges  used  in  the  study 
should  be  given  and  the  basis  for  choosing 
them  described  (e.g.,  prior  experience  in 
humans,  animal  data). 

9.4.5  Selection  and  Timing  of  Dose  for  Each 
Patient 

Procedures  for  selecting  each  patient's  dose 
of  test  drug  and  control  agent  should  be 
described.  These  procedures  can  vary  from 
simple  random  assignment  to  a  selected  fixed 
drug/doae  regimen,  to  some  specified 
titration  proradure,  to  more  elaborate 
response-determined  selection  procedures, 
e.g.,  where  dose  is  titrated  upward  at 
intervals  until  intolerance  or  some  specified 
endpoint  is  achieved.  Procedures  for  back- 
titration,  if  any,  should  also  be  described. 

The  timing  (time  of  day,  interval)  of  dosing 
and  the  relation  of  dosing  to  meals  should  be 
described,  and  if  it  was  not  specified,  this 
should  be  noted. 

Any  specific  instructions  to  {latients  about 
when  or  how  to  take  the  dose(s)  should  be 
described. 

9.4.6  Blinding 

A  description  of  the  specific  procedures 
used  to  carry  out  blinding  should  be 
provided  (e.g.,  how  botties  were  labeled, 
double  dununy  techniques),  including  the 
circumstances  in  which  the  blind  would  be 
broken  for  an  individual  or  all  patients,  the 
procedures  used,  and  who  had  access  to 
patient  codes.  If  the  study  allowed  for  some 
investigatore  to  remain  imblinded  (e.g.,  to 
allow  them  to  adjust  medication),  the  means 
of  shielding  other  investigators  should  be 
explained.  Measures  taken  to  ensure  that 
drug  and  placebo  were  indistinguishable  and 
evidence  that  they  were  indistinguishable, 
should  be  described,  as  should  the 
appearance,  shape,  smell,  and  taste  of  the  test 
material.  Measures  to  {nevent  unblinding  by 
laboratory  measurements,  if  used,  should  be 
described. 

If  blinding  was  considered  unnecessary  to 
reduce  bias  for  some  or  all  of  the 
observations,  this  should  be  explained;  e.g., 
use  of  a  random-zero  sphygmomanometer 
eliminates  possible  observer  bias  in  reading 
blood  pressure  and  Holier  tapes  are  often 
read  by  automated  systems  that  are 
presumably  immune  to  observer  bias.  If 
blinding  was  considered  desirable,  but  not 
feasible,  the  reasons  and  implications  should 
be  discussed.  Sometimes  blinding  is 
attempted  but  is  known  to  be  imperfect 
because  of  obvious  drug  effects  in  at  least 
some  patients  (dry  mouth,  bradycardia,  fever, 
injection  site  reactions,  changes  in  laboratory 
data).  Such  problems  or  potential  problems 


should  be  identified  and  if  there  were  any 
attempts  to  assess  the  magnitude  of  the 
problem  or  manage  it  (e.g.,  by  having  some 
end  point  measurements  carried  out  by 
people  shielded  from  information  that  might 
reveal  treatment  assignment),  they  should  be 
described. 

A  description  of  any  packaging  and 
labeling  techniques  used  for  blinding,  e.g.. 
double  dummy  techniques,  s(>ecial  labels 
that  reveal  blind-breakage,  sealed  code  lists/ 
envelopes,  etc,  should  be  provided  in 
Appendix  16.1.7. 

9.4.7  Prior  and  Concomitant  Therapy 
Which  drugs  or  procedures  were  allowed 

before  and  during  the  study,  whether  and 
how  their  use  was  recorded,  and  any  other 
specific  rules  and  procedures  related  to 
permitted  or  forbidden  concomitant  therapy 
should  be  described.  How  allowed 
concomitant  therapy  might  affiact  the 
outcome  due  either  to  drug-drug  interaction 
or  to  direct  effiects  on  the  study  endpoints 
should  be  discussed,  and  how  the 
independent  effects  of  concomitant  and 
study  therapies  could  be  ascertained  should 
beexplainmL 

9.4.8  Treatment  Compliance 

The  measures  taken  to  ensure  and 
document  treatment  compliance  should  be 
described,  e.g.,  drug  accoimtability,  diary 
cards,  blood,  urine,  or  other  body  fluid  drug 
level  measiirements,  or  medication  event 
monitoring. 

9.5  Efficacy  and  Safety  Variable* 
9.5.1  Efficacy  and  Safety  Measurements 
Assessed  and  Flow  Chart 

The  sp>ecific  efficacy  and  safety  variables  to 
be  assessed  and  laboratory  tests  to  be 
conducted,  their  schedule  (days  of  study, 
time  of  day,  relation  to  meals,  and  the  timing 
of  critical  measures  in  relation  to  test  drug 
administration,  e.g.,  just  prior  to  next  doae, 
2  houn  after  dose),  the  methods  for 
measuring  them,  and  the  persons  responsible 
for  the  measurements  should  be  described.  If 
there  were  changes  in  pwrsonnel  carrying  out 
critical  measurements,  these  should  be 
reported. 

It  is  usually  helpful  to  display  graphically 
in  a  flow  chart  (see  Aimex  III  of  the 
guideline)  the  frequency  and  timing  of 
efficacy  and  safety  measurements;  visit 
numbers  and  times  should  be  shown,  or, 
alternatively,  times  alone  can  be  used  (visit 
numbers  alone  are  more  difficult  to 
interpret).  Any  specific  instructions  (e.g., 
guidance  or  use  of  a  diary)  to  the  patients 
should  also  be  noted. 

Any  definitions  used  to  characterize 
outcome  (e.g.,  criteria  for  determining 
occurrence  of  acute  myocardial  infarction, 
designation  of  the  location  of  the  inferction. 
characterization  of  a  stroke  as  thrombotic  or 
hemorrhagic,  distinction  between  TIA  and 
stroke,  assignment  of  cause  of  death)  should 
be  explained  in  foil.  Any  techniques  used  to 
standardize  or  compare  results  of  laboratory 
tests  or  other  clinical  measurements  (e.g., 
EGG.  chest  X-ray)  should  also  be  described. 
This  is  particularly  important  in  multicenter 
studies. 

If  anyone  other  than  the  investigator  was 
resfKinsible  for  evaluation  of  clinical 
outcomes  (e.g.,  the  sponsor  or  an  external 
committee  to  review  X-rays  or  EOG's  or  to 
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detBnnine  whether  the  patient  had  a  stroke, 
acute  infiuction,  or  sudden  death)  the  person 
or  group  should  be  identified.  The 
procedures,  including  means  of  maintaining 
blindness,  and  ceDtralizing  readings  and 
meesurements,  should  be  described  fully. 

The  means  of  obtaining  adverse  event  data 
should  be  described  (volunteered,  checklist, 
questioning),  as  should  any  specifically 
planned  followup  procediires  for  adverse 
events  or  any  planned  rechallenge  procedure. 

Any  rating  of  adverse  events  by  the 
investigator,  sponsor,  or  external  group  (e.g., 
severity  rating,  likelihood  of  drug  causation) 
should  be  described  and  criteria  for  such 
ratings,  if  any,  given.  If  efficacy  or  safety  was 
lo  be  assessed  in  terms  of  categorical  ratings 
or  nuHterical  scores,  the  criteria  used  for 
point  assignment  (e.g.,  definitions  of  point 
scores)  should  be  provided.  For  multicenter 
studies,  how  methods  were  standardized 
should  be  indicated. 

9.5.2  Appropriateness  of  MeasureBwnts 

If  any  of  the  efficacy  or  safety  assessments 
were  nof  standard,  i.e.,  widely  used  and 
gsnerally  reoognixsd  as  reliable,  accurate, 
and  relevant  (able  to  discriminate  between 
sfisctive  and  ineffective  agents),  its 
reliability,  accuracy,  and  relevance  should  be 
docummted.  It  may  be  helpful  to  describe 
ahaniatives  considered  but  rejected. 

If  a  surrogate  end  point  (a  laboratory 
measurement  or  physical  measurement  or 
sign  that  is  not  a  direct  measure  of  clinical 
boiefit)  was  used  as  a  study  end  point,  this 
should  be  justified,  e.g.,  by  reiisTenca  to 
clinical  data  publications,  guidelines,  or 
previous  actions  by  regulatory  authorities. 

9.5.3  Primary  Efficacy  Variable(s) 

The  (mmary  measurements  and  end  points 
used  to  determine  efficacy  should  be  clearly 
specified.  Although  the  critical  efficacy 
measurements  may  seem  obvious,  when 
there  are  multiple  variables,  or  when 
variables  are  meas\ired  repeatedly,  the 
protocol  should  identify  the  primary  ones, 
with  an  explanation  of  why  they  were 
chosen,  or  designate  the  pattern  of  significant 
findings  or  other  method  of  combining 
infarraation  that  would  be  interpreted  as 
supporting  efficacy.  If  the  protocol  did  not 
identify  the  primary  variables,  the  study 
report  should  explain  how  these  critical 
variables  were  selected  (e.g.,  by  reference  to 
publications,  guidelines,  or  previous  actions 
by  regulatory  authorities)  and  when  they 
were  identified  (i.e.,  before  or  after  the  study 
was  completed  and  unblinded).  If  an  efficacy 
threshold  was  defined  in  the  protocol,  this 
should  be  described. 

9.5.4  Drug  Concentration  Measxirements 
Any  drug  concentrations  to  be  measured, 

and  the  sample  collection  times  and  periods 
in  relation  to  the  timing  of  drug 
administration,  should  be  described.  Any 
relation  of  drug  administration  and  sampling 
to  ingestion  of  food,  postiue,  and  the  possible 
effscts  of  concomitant  medication/alcohol/ 
cafieine/nicotine  should  also  be  addressed. 
The  biological  sample  measured  and  the 
method  of  measvu«ment  used  should  be 
described,  referring  to  published  and/or 
intonal  assay  validation  documentation  for 
methodological  details.  Where  other  fectcxs 
are  believed  important  in  assessing 
pharmacoldnetics  (e.g.,  soluble  drculating 


receptors,  renal  or  hepatic  function),  the 
timing  and  plans  to  measun  these  factors 
should  also  be  specified 

9.6  Etata  Quality  Assurance  -  Audit 
Certificate 

The  quality  assurance  and  quality  control 
systems  implemented  to  assure  the  quality  of 
the  data  should  be  described  in  brief.  If  none 
were  used,  this  should  be  stated. 

Any  steps  taken  at  the  investigation  site  or 
centrally  to  ensure  the  use  of  standard 
terminology  and  the  collection  of  accurate, 
consistent,  complete,  and  reliable  data,  such 
as  training  sessions,  monitoring  of 
investigators  by  sponsor  personnel, 
instruction  manuals,  data  verification,  cross- 
checking, use  of  a  central  laboratory  for 
certain  tests,  centralized  EGG  reading,  or  data 
audits,  should  be  described.  It  should  be 
noted  whether  investigator  meetings  or  other 
steps  were  taken  to  prepare  investigators  and 
standardize  performance. 

If  the  sponsor  used  an  independent 
internal  or  external  auditing  procedure,  it 
should  be  mentioned  here  and  described  in 
Appendix  16.1.8  and  audit  certificates  (if 
available;  see  Annexes  IVa  and  IVb  for 
descriptions)  provided  in  the  same  appendix. 

9.7  Statistical  Methods  Planned  in  The 
Protocol  and  Determination  of  Sample  Size 

9.7.1  Statistical  and  Analytical  Plans 
The  statistical  analyses  planned  in  the 

protocol  and  any  changes  made  before 
outcome  results  were  available  should  be 
described.  In  this  section  emphasis  should  be 
on  which  analyses,  comparisons,  and 
statistical  tests  were  planned,  not  on  which 
ones  woe  actually  used.  If  critical 
measurements  were  made  more  than  once, 
the  particular  measurements  (e.g.,  average  of 
several  measurements  over  the  entire  study, 
values  at  particular  times,  values  only  from 
study  completers,  or  last  on-therapy  value) 
planned  as  the  basis  for  comparison  of  drug 
and  conbol  should  be  specified.  Similarly,  if 
more  than  one  analytical  approach  is 
plausible,  e.g.,  changes  from  baseline 
response,  slope  analysis,  life  table  analysis, 
the  planned  approach  should  be  identified. 
Also,  whether  the  primary  analysis  is  to 
include  adjustment  for  covariates  should  be 
specified. 

If  there  were  any  planned  reasons  for 
excluding  from  analysis  patients  for  whom 
data  are  available,  these  should  be  described. 
If  there  were  any  subgroups  whose  results 
were  to  be  examined  separately,  these  should 
be  identified.  If  categorical  responses  (global 
scales,  severity  scores,  responses  of  a  certain 
size)  were  to  be  used  in  aiialyzing  responses, 
they  should  be  clearly  defined. 

Planned  monitoring  of  the  results  of  the 
study  should  be  described.  If  there  was  a  data 
monitoring  committee,  either  within  or 
outside  the  sponsor's  control,  its  composition 
and  operating  procedures  should  be 
described  and  procedures  to  maintain  study 
blinding  should  be  given.  The  frequency  and 
nature  of  any  planned  interim  analysis,  any 
specified  circumstances  in  which  the  study 
would  be  terminated,  and  any  statistical 
adjustments  to  be  employed  because  of 
interim  analyses  should  be  described. 

9.7.2  Determination  of  Sample  Size 

The  planned  sample  size  and  the  basis  for 
it,  such  as  statistical  considerations  or 


practical  limitations,  should  be  provided. 
Formulae  for  sample  size  and  power 
calculation  should  be  given  together  with 
their  derivations  or  source  of  reference. 
Estimates  used  in  the  formulae  should  be 
given  and  explanations  provided  as  to  how 
they  were  obtained.  For  a  positive  control 
study  intended  to  show  that  a  new  therapy 
is  at  least  as  effective  as  the  standard  therapy, 
the  sample  size  determination  should  specify 
a  "delta  value"  (a  difiierence  between 
treatments  that  would  be  considered 
unacceptably  large)  and  therefore  the 
difference  the  study  is  designed  to  be  able  to 
exclude. 

9.8  Changes  in  the  Conduct  of  the  Study  of 
Plaimed  Analyses 

Any  change  in  the  conduct  of  the  study  or 
planned  analyses  (e.g.,  dropping  a  treatment 
group,  changing  the  entry  criteria  or  drug 
dosages,  adjusting  the  sample  size,  etc) 
instituted  after  the  start  of  the  study  should 
be  described.  The  tlme(8)  and  reason(s)  for 
the  change(s),  the  procedura  used  to  decide 
on  the  change(s),  the  per8on(s)  or  group(s) 
responsible  for  the  chaogefs),  and  the  nature 
and  content  of  the  data  available  (and  to 
whom  they  were  available)  whan  the  change 
was  made  should  also  be  described,  whether 
the  change  was  documented  as  a  formal 
protocol  amendment  or  not  (Personnel 
changes  need  not  be  included.)  Any  possible 
implicatioBS  of  the  chiBge(s)  for  the 
interpretation  of  the  study  should  be 
discussed  briefly  in  this  section  and  more 
folly  in  other  apiHt>priate  sections  of  the 
report.  In  every  section  of  the  report,  a  clear 
dktinction  between  conditions  (procedures) 
planned  in  the  protocol  and  amendiBsnts  or 
additions  should  be  made. 

10.  Study  Patients 

10.1  Disposition  of  Patients 

There  should  be  a  clear  accounting  of  aU 
patients  who  entered  the  study,  using  figures 
or  tables  in  the  text  of  the  report  The 
numbers  of  patients  who  were  screened,  were 
randomized,  and  who  entered  and  completed 
each  phase  of  the  study  (or  each  week/month 
of  the  study)  should  be  provided,  as  well  as 
die  reasons  for  all  piostrandomization 
discontinuations,  groufwd  by  treatment  and 
by  major  reason  (e.g.,  lost  to  followup, 
adverse  event,  poor  compliance).  In  some 
cases,  it  may  also  be  relevant  to  provide  a 
breakdown  of  the  reasons  for  excluding 
patients  during  screening,  if  this  could  help 
clarify  the  appropriate  patient  population  fior 
eventual  drug  use.  A  flow  chart  is  often 
helpful  (see  Annexes  Va  and  Vb  of  the 
guideline).  Whether  patients  are  followed  fat 
the  duration  of  the  study,  even  if  drug  is 
discontinued,  should  be  made  clear. 

In  Appendix  16.2.1,  there  should  also  be  a 
listing  of  all  patients  discontinued  from  the 
study  after  enrollment  broken  down  by 
center  and  treatment  group,  giving  a  patient 
identifier,  the  specific  reason  for 
discontinuation,  the  treatment  (drug  and 
dose),  cumulative  dose  (where  appropriate), 
and  the  duration  of  treatment  before 
discontinuation.  Whether  or  not  the  blind  for 
the  fwtient  was  broken  at  the  time  of 
discontinuation  should  be  noted.  It  may  also 
be  useful  to  include  other  information,  such 
as  critical  demographic  data  (e.g.,  age,  sex, 
race),  concomitant  medication,  and  the  major 
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response  variable(s)  at  termination.  See 
Annex  VI  for  an  example  of  such  a  listing. 
10.2  Protocol  E)eviations 

All  important  deviations  related  to  study 
inclusion  or  exclusion  criteria,  conduct  of  the 
trial,  patient  management,  or  patient 
assessment  should  be  described. 

In  the  body  of  the  text,  protocol  deviations 
should  be  appropriately  summarized  by 
center  and  grouped  into  different  categories, 
tuchas: 

-  Those  who  entered  the  study  even  though 
they  did  not  satisfy  the  entry  criteria. 

-  Those  who  developed  withdrawal  criteria 
during  the  study  but  were  not  withdrawn. 

-  Those  who  received  the  wrong  treatment 
or  incorrect  dose. 

-  Those  who  received  an  excluded 
concomitant  treatment 

In  Appendix  16.2.2,  individual  patients 
with  these  protocol  deviations  should  be 
listed,  broken  down  by  center  for  multicenter 
studies. 

ll.  Efficacy  Evaluation 
11.1  Data  Sets  Analyzed 

Exactly  which  patients  were  included  in 
pach  efficacy  analysis  should  be  precisely 
defined,  e.g.,  all  patients  receiving  any  drug, 
all  patients  with  any  efficacy  observation  at 
with  a  certain  minimum  number  of 
observations,  only  patients  completing  the 
trial,  all  patients  with  an  observation  during 
a  particular  time  window,  only  patients  with 
a  specified  degree  of  compliance,  etc.  It 
should  be  clear,  if  not  defined  in  the  study 
|Rtitocol,  when  (relative  to  study  tmblinding), 
and  how  inclusion/exclusion  criteria  for  the 
data  sets  analyzed  were  developed.  As  a 
general  rule,  even  if  the  applicant's  proposed 
primary'  analysis  is  based  on  a  reduced  subset 
of  the  patients  with  data,  there  should  also 
be  for  any  trial  intended  to  establish  efficacy 
an  additional  analysis  using  all  randomized 
(ot  otherwise  entered)  patients  with  any  on- 
tieatment  data. 

There  should  be  a  tabular  listing  oi  all 
patients,  visits,  and  observations  excluded 
from  the  efficacy  analysis  provided  in 
Appendix  16.2.3  (see  Annex  VII  of  the 
guideline  for  an  example).  The  reasons  for 
exclusions  should  also  be  analyzed  for  the 
whole  treatment  group  over  time  (see  Annex 
VUl  of  the  guideline  for  an  example). 
11. 2. Demographic  and  Other  Baseline 
Characteristics 

Group  data  for  the  critical  demographic 
and  baseline  characteristics  of  the  patients,  as 
well  as  other  fectors  arising  diuing  the  study 
that  could  affiect  response,  should  be 
presented  in  this  section  and  comparability 
of  the  treatment  groups  for  all  relevant 
characteristics  should  be  displayed  by  use  of 
tables  or  graphs  in  section  14.1.  The  data  for 
the  patient  sample  included  in  the  "all 
patients  with  data"  analysis  should  be  given 
first  This  can  then  be  followed  by  data  on 
other  groups  used  in  principal  analyses,  such 
as  the  "per-protocol"  analysis  or  other 
analyses,  e.g.,  groups  defined  by  compliance, 
ooncomitant  disease/ therapy,  or 
demographic/baseline  characteristics.  When 
such  groups  are  used,  data  for  the 
complementary  excluded  group  should  also 
he  shown.  In  a  multicenter  study, 
comparability  should  be  assessed  by  center, 
and  centers  should  be  compared. 


A  diagram  showing  the  relationship 
between  the  entire  sample  and  any  other 
analysis  groups  should  be  provided. 

The  critical  variables  will  depend  on  the 
specific  nature  of  the  disease  but  will  usually 
include: 

•  Demographic  variables 
-Age 

-Sex  ' 

-Race 

•  Disease  fectors 

-  Specific  entry  criteria  (if  not  uniform), 
duration,  stage,  and  severity  of  disease  and 
other  clinical  classifications  and 
subgroupings  in  conmion  usage  or  of  known 
prognostic  significance. 

-  Baseline  values  for  critical  clinical 
measurements  carried  out  during  the  study  or 
identified  as  important  indicators  of 
prognosis  or  res]X)nse  to  therapy. 

-  Concomitant  illness  at  trial  initiation 
such  as  renal  disease,  diabetes,  heart  failure. 

-  Relevant  previous  illness. 

-  Relevant  previous  treatment  for  illness 
treated  in  the  study. 

-  Concomitant  treatment  maintained,  even 
if  the  dose  was  changed  during  the  study, 
including  oral  contraceptive  and  hormone 
replacement  therapy;  treatments  stopped  at 
entry  into  the  study  period  (or  changed  at 
study  initiation). 

•  Other  fectors  that  might  affect  response 
to  therapy  (e.g.,  weight,  renin  status, 
antibody  levels,  metabolic  status). 

•  Other  possibly  relevant  variables  (e.g., 
smoking,  alcohol  intake,  special  diets)  and, 
for  women,  menstrual  status  and  date  of  last 
menstrual  period,  if  pertinent  for  the  study. 

In  addition  to  tables  and  graphs  giving 
group  data  for  these  baseline  variables, 
relevant  individual  patient  demographic  and 
baseline  data,  including  laboratory  values, 
and  all  concomitant  medication  for  all 
individual  patients  randomized  (broken 
down  by  treatment  and  by  center  for 
multicenter  studies)  shoi^d  be  presented  in 
by-patient  tabular  listings  in  Appendix 
16.2.4.  Although  some  regulatory  authorities 
will  require  all  baseline  data  to  be  presented 
elsewhere  in  tabular  listings,  the  ap>pendix  to 
the  study  report  should  be  limited  to  only  the 
most  relevant  data,  generally  the  variables 
listed  above. 

11.3  Measurements  of  Treatment  Compliance 
Any  measurements  of  compliance  of 

individual  patients  with  the  treatment 
regimen  tmder  study  and  drug  concentrations 
in  body  fluids  should  be  summarized, 
analyrad  by  treatment  group  and  time 
interval,  and  tabulated  in  Appendix  16.2.5. 

11.4  Efficacy  Results  and  Tabulations  of 
Individual  Patient  Data 

11.4.1  Analysis  of  Efficacy 

Treatment  groups  should  be  compared  for 
all  critical  measures  of  efficacy  (primary  and 
secondary  end  points;  pharmacodynamics), 
as  well  as  benefit/risk  assessment  measured 
in  each  patient  where  these  are  utilized.  In 
general,  the  results  of  all  analyses 
contemplated  in  the  protocol  and  an  analysis 
including  all  patients  with  on-study  data 
should  be  performed  in  studies  intended  to 
establish  efficacy. 

Analyses  based  on  continuous  variables 
(e.g.,  mean  blood  pressure  or  depression 
scale  score)  and  categorical  responses  (e.g.. 


cure  of  an  infection)  can  be  equally  valid: 
ordinarily  both  should  be  presented  if  both 
were  plaimed  and  are  available.  If  categories 
are  newly  created  (i.e.,  not  in  the  statistical 
plan),  the  basis  tot  them  should  be  explained. 
Even  if  one  variable  receives  primary 
attention  (e.g.,  in  a  blood  pressure  study, 
supine  blood  pressure  at  week  x),  other 
reasonable  measures  (e.g.,  standing  blood 
pressure  and  blood  pressures  at  other 
particular  times)  should  be  assessed,  at  least 
briefly.- In  addition,  the  time  course  of 
response  should  be  described,  if  possible.  For 
a  multicenter  study,  data  display  and 
analysis  of  individual  centers  should  be 
included  to  give  a  clear  picture  of  the  results 
at  each  site,  especially  the  larger  sites. 

If  any  critical  measurements  or 
assessments  of  efficacy  or  safety  outcomes 
were  made  by  more  than  one  ptarty  (e.g..  both 
the  investigator  and  an  expert  committee  may 
offer  an  opinion  on  whether  a  patient  had  an 
acute  infarction),  overall  differences  between 
the  ratings  should  be  shown,  and  each 
patient  having  disparate  assessments  should 
be  identified.  The  assessments  used  should 
be  clear  in  all  analyses. 

In  many  cases,  efficacy  and  safety  end 
points  are  difficult  to  distinguish  (e.g..  stroke 
in  a  thrombolytic  trial,  deaths  in  a  fatal 
disease  study).  Many  of  the  principles 
addressed  below  should  be  adopted  for 
critical  safety  measures  as  well. 
11.4.2  Statistical/ Analytical  Issues 

The  statistical  analysis  used  should  be 
described  for  clinical  and  statistical 
reviewers  in  the  text  of  the  report,  with 
detailed  documentation  of  statistical  methods 
(see  section  Annex  DC)  presented  in 
Appendix  16.1.9.  Important  features  of  the 
analysis,  including  the  particular  tests  used, 
adjustments  made  for  demographic  or 
baseline  measurements  or  concomitant 
therapy,  handling  of  dropouts  and  missing 
data,  adjustments  for  multiple  comparisons, 
special  analyses  of  multicenter  studies,  and 
adjustments  for  interim  analyses,  should  be 
discussed.  Any  changes  in  the  analysis  made 
after  blind-breaking  should  be  identified. 

In  addition  to  the  general  discussion,  the 
fc^owing  specific  issues  should  be  addressed 
(unless  not  applicable): 

11.4.2.1  Adjustments  for  Covariates 
Selectton  of,  and  adjustments  for, 

demographic  or  baseline  measurements, 
concomitant  therapy,  or  any  other  covariate 
or  prognostic  fectcx'  should  be  explained  in 
the  report,  and  methods  of  adjustment, 
results  of  analyses,  and  supportive 
information  (e.g.,  ANCOVA  or  Cox  regression 
output]  should  be  included  in  the  detailed 
documentation  of  statistical  methods.  If  the 
covariates  or  methods  used  in  these  analyses 
di&red  from  those  planned  in  the  protocol, 
the  differences  should  be  explained  and 
where  possible  and  relevant,  the  results  of 
planned  analyses  should  also  be  presented. 
Although  not  part  of  the  individual  study 
report,  comparisons  of  covariate  adjustments 
and  prognostic  fectors  across  individual 
studies  may  be  an  informative  analysis  in  a 
summary  of  clinical  efficacy  data. 

11.4.2.2  Handling  of  Dropouts  or  Missing 
Data 

There  are  several  fectora  that  may  affect 
dropout  rates.  These  include  the  duration  of 
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the  study,  the  nature  of  the  disease,  the 
efficacy  and  toxicity  of  the  drug  under  study, 
and  other  factors  that  are  not  therapy  related. 
Ignoring  the  patients  who  dropped  out  of  the 
study  and  drawing  conclusions  based  only 
on  jMtients  who  completed  the  study  can  be 
misleading.  A  large  number  of  dropouts, 
ho%«rever,  even  if  included  in  an  analysis, 
may  introduce  bias,  particularly  if  there  are 
more  early  dropwuts  in  one  treatment  group 
or  the  reasons  for  dropping  out  are  treatment 
or  outcome  related.  Although  the  effects  of 
early  dropouts,  and  sometimes  even  the 
direction  of  bias,  can  be  difBcult  to 
determine,  possible  effects  should  be 
explored  as  hilly  as  possible.  It  may  be 
helpful  to  examine  the  observed  cases  at 
various  time  points  or,  if  dropouts  were  very 
frequent,  to  concentrate  on  analyses  at  time 
points  when  most  of  the  patients  were  still 
under  observation  and  when  the  full  efEsct  of 
the  drug  was  realized.  It  may  also  be  helpful 
to  examine  modeling  approaches  to  the 
evaluation  of  such  incomplete  dAta  sets. 

The  results  of  a  clinical  trial  should  be 
assessed  not  only  for  the  subset  of  patients 
who  completed  the  study,  but  also  for  the 
entire  patient  population  as  randomized  (the 
intent-to-treat  analysis)  or  at  least  for  all 
those  with  any  on-study  measurements. 
Several  factors  should  be  considered  and 
compared  for  the  treatment  groups  in 
analyzing  the  effects  of  dropouts:  the  reasons 
bx  the  dropouts,  the  time  to  dropout,  and  the 
proportion  of  dropouts  among  treatment 
groups  at  various  time  points. 

Procedures  for  dealing  with  missing  data, 
e.g.,  use  of  estimated  or  derived  data,  should 
be  described.  Detailed  explanation  should  be 
provided  as  to  how  such  estimations  or 
derivations  were  done  and  what  underlying 
assumptions  were  made. 

11.4.2.3  Interim  Analyses  and  Data 
Monitraing 

The  process  of  examining  and  analyzing 
data  accumulating  in  a  clinical  trial,  either 
fcwmally  or  informally,  can  intrtxluce  bias 
and/or  increase  type  I  error.  Therefore,  all 
interim  analyses,  formal  or  informal, 
preplanned  or  ad  hoc,  by  any  study 
participant,  sponsor  staff  member,  or  data 
monitoring  group  should  be  described  in  full, 
even  if  the  treatment  groups  were  not 
identified.  The  need  for  statistical  adjustment 
because  of  such  analyses  should  be 
addressed.  Any  operating  instructions  at 
pr(x»dures  used  for  such  analyses  should  be 
described.  The  minutes  of  meetings  of  any 
data  monitoring  group  and  any  data  reports 
reviewed  at  those  meetings,  particularly  a 
meeting  that  led  to  a  change  in  the  protocol 
or  early  termination  of  the  study,  may  be 
helpful  and  should  be  provided  in  Appendix 
16.1.9.  Data  monitoring  without  code- 
breaking  should  also  be  described,  even  if 
this  kind  of  monitoring  is  considered  to 
cause  no  increase  in  type  I  error. 

11.4.2.4  Nfulticenter  Studies 

A  multicenter  study  is  a  single  study  under 
a  common  protocol,  involving  several  centers 
(e.g.,  clinics,  practices,  hospitals)  where  the 
data  collected  are  intended  to  be  analyzed  as 
a  whole  (as  opposed  to  a  post-hoc  dedsion 
to  combine  data  or  results  from  separate 
studies).  Individual  center  results  should  be 
presented,  however,  and  statistical  tests  for 


homogeneity  across  centers,  i.e.,  for  detecting 
treatment-by  center  interaction,  should  be 
provided,  if  feasible.  The  significance  level 
used  to  declare  the  significance  of  a  given 
test  for  treatment-by-center  interaction 
should  be  considered  in  light  of  the  sample 
sizes  involved.  Any  extreme  or  opposite 
results  among  centers  should  be  noted  and 
discussed,  considering  such  possibilities  as 
differences  in  study  conduct,  ptatient 
characteristics,  or  clinical  settings.  As 
mentioned  in  previous  sections, 
demographic,  baseline,  and  pxMtbaseline 
data,  as  well  as  efficacy  data,  should  be 
presented  by  center,  even  though  the 
combined  analysis  is  the  primary  one. 

11.4.2.5  Multiple  Comparisons 

False  positive  findings  increase  in  number 
as  the  number  of  significance  tests  (number 
of  comparisons)  performed  increases.  If  there 
was  more  than  one  primary  endp)oint 
(outcome  variable),  or  if  there  were  multiple 
treatment  groups,  or  subsets  of  the  patient 
population  being  examined,  the  statistical 
analysis  should  reflect  awareness  of  this  and 
either  explain  the  statistical  adjustment  used 
for  tjrpe  I  error  criteria  or  give  reasons  why 
it  was  considered  unnecessary. 

11.4.2.6  Use  of  an  "Efficacy  Subset"  of 
Patients 

Particular  attention  should  be  devoted  to 
the  effects  of  dropping  patients  with 
available  data  from  analyses  because  of  poor 
compliance,  missed  visits,  ineligibility,  or 
any  other  reason.  As  noted  above,  an  analysis 
using  aU  available  data  should  be  carried  out 
for  aU  studies  intended  to  establish  efficacy, 
even  if  it  is  not  the  analysis  proposed  as  the 
primary  analysis  by  the  applicant 

11.4.2.7  Active-Control  Studies  Intended  to 
Show  Equivalence 

If  an  active  control  study  is  intended  to 
show  equivalence  (i.e.,  lack  of  a  difference 
greater  than  a  specified  size)  between  a  new 
drug  and  a  control,  the  analysis  should  show 
the  confidence  interval  for  the  comparison 
between  the  two  agents  for  critical  end  points 
and  the  relation  of  that  interval  to  the 
prespecified  degree  of  inferiority  that  would 
be  considered  unacceptable.  (Seie  9.2,  for 
important  considerations  when  using  the 
active  control  equivalence  design.) 

11.4.2.8  Examination  of  Subgroups 

If  the  size  of  the  study  pwrmits,  important 
demographic  or  baseline  value-defined 
subgroups  should  be  examined  for  unusually 
large  or  small  responses  and  the  results 
presented,  e.g.,  comparison  of  effects  by  age, 
sex,  or  race,  by  severity  or  prognostic  groups, 
by  history  of  prior  treatment  with  a  drag  of 
the  same  class.  If  these  analyses  were  not 
carried  out  because  the  study  was  too  smaU, 
it  should  be  noted.  These  analyses  are  not 
intended  to  "salvage"  an  otherwise 
nonsupportive  study  but  may  suggest 
hypotheses  worth  examining  in  other  studies 
or  be  helpful  in  refining,  for  example, 
labeling  information,  patient  selection,  or 
dose  selection.  Where  there  is  a  prior 
hyp>othesis  of  a  differential  effect  in  a 
particular  subgroup,  this  hypothesis  and  its 
assessment  should  be  part  of  the  planned 
statistical  analysis. 

11.4.3  Tabulation  of  Individual  Response 
DaU 

In  addition  to  tables  and  graphs 
representing  group  data,  individual  response 


data  and  other  relevant  study  information 
should  be  presented  in  tables.  Some 
regulatory  authorities  may  require  all 
individual  data  in  archival  case  report 
tabulations.  What  needs  to  be  included  in  the 
report  will  vary  from  study  to  study  and  frxMn 
one  drug  class  to  another  and  the  applicant 
should  decide,  if  possible  after  consultation 
with  the  regulatory  authority,  what  to 
include  in  an  appendix  to  the  study  report. 
The  study  report  should  indicate  what 
material  is  included  as  an  app>endix,  what  is 
in  the  more  extensive  archival  case  report 
tabulations,  if  required  by  the  regulatory 
authority,  and  what  is  available  on  request. 

For  a  controlled  study  in  which  critical 
efficacy  measurements  or  assessments  (e.g., 
blood  or  urine  cultures,  pulmonary  function 
tests,  angina  frequency,  or  global  evaluations) 
are  repeated  at  intervals,  the  data  listings 
accompanying  the  report  should  include,  for 
each  patient,  a  patient  identffier,  all 
measured  or  observed  values  of  critical 
measurements,  including  baseline 
measurements,  with  notation  of  the  time 
during  the  study  (e.g. ,  days  on  therapy  and 
time  of  day,  if  relevant)  when  the 
measurements  were  made,  the  drug/dose  at 
the  time  (if  useful,  given  as  milligrams  per 
kilogram  (mg/kg)),  any  measurements  of 
compliance,  and  any  concomitant 
medications  at  the  time  of,  or  close  to  the 
time  of,  measurement  or  assessment  If,  aside 
from  repeated  assessments,  the  study 
included  some  overall  responder  versus 
nonresponder  evaluation(s)  (bacteriologic 
cure  or  failure),  it  should  also  be  included. 
In  addition  to  critical  measurements,  the 
tabulation  should  note  whether  the  patient 
was  included  in  the  efficacy  evaluation  (and 
which  evaluation.  If  more  than  one),  provide 
patient  compliance  information,  if  collected, 
and  a  reference  to  the  location  of  the  case 
report  form,  if  included.  Critical  baseline 
information  such  as  age,  sex,  weight,  disease 
being  treated  (if  more  than  one  in  study),  and 
disease  stage  or  severity,  is  also  helpful.  The 
baseline  values  for  critical  measurements 
would  ordinarily  be  included  as  zero  time 
values  for  each  efficacy  measiuvment 

The  tabulation  described  should  usually  be 
included  in  Appendix  16.2.6  of  the  study 
report,  rather  than  in  the  more  extensive  case 
report  tabulations  required  by  sc»ne 
regulatory  authorities,  because  it  represents 
the  basic  efficacy  data  supporting  summary 
tables.  Such  a  thorough  tabulation  can  be 
unwieldy  for  review  purposes,  however,  and 
more  targeted  displays  should  be  developed 
as  well.  For  example,  if  there  are  many 
measurements  reported,  tabulations  of  the 
most  critical  measurements  for  each  patient 
(e.g.,  the  blood  presstire  value  at  certain  visits 
might  be  more  important  than  others)  will  be 
useful  in  providing  an  overview  erf  each 
individual's  results  in  a  study,  with  each 
patient's  response  summarized  on  a  single 
line  or  small  number  of  lines. 
11.4.4  Drug  E)ose,  Drug  Concentration,  and 
Relationships  to  Response 

When  the  dose  in  each  patient  can  vary, 
the  actual  doses  received  by  patients  should 
be  shown  and  individual  patient's  doses 
should  be  tabulated.  Although  studies  not 
designed  as  dose-response  studies  may  have 
limited  ability  to  contribute  dooe-responae 
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information,  the  available  data  should  be 
examined  for  whatever  information  they  can 
3neld.  In  examining  the  dose  response,  it  may 
be  helpful  to  calculate  dose  as  mg/kg  body 
weight  or  milligrams  per  meter  squared  (mg/ 
m*)  body  surface. 

Drug  concentration  information,  if 
available,  should  also  be  tabufated 
(Appendix  16.2.5),  analyzed  in 
pharmacokinetic  terms  and,  if  possible, 
related  to  response. 

Further  guidance  on  the  design  and 
analysis  of  studies  exploring  dose-response 
or  concentration  response  can  be  found  in 
'the  ICH  Guideline  "Dose-Response 
Information  to  Support  Drug  Registration." 

11.4.5  Drug-Drug  and  Drug  Disease 
Interactions 

Any  apparent  relationship  between 
re8f>onse  and  concomitant  therapy  and 
between  response  and  past  and/or  concurrent 
illness  should  be  described. 

11.4.6  By-Patient  Displays 

While  individual  patient  data  ordinarily 
can  be  displayed  in  tabular  listings,  it  has  on 
occasion  been  helpful  to  construct  individual 
patient  profiles  in  other  formats,  such  as 
graphic  displays.  These  might,  for  example, 
show  the  value  of  (a)  particular  parameter(s) 
over  time,  the  drug  dose  over  the  same 
period,  and  the  times  of  particular  events 
(e.g.,  an  adverse  event  or  change  in 
concomitant  therapy).  Where  group  mean 
data  represent  the  principal  analyses,  this 
kind  of  "case  report  extract"  may  offer  little 
advantage;  it  may  be  helpful,  however,  if 
overall  evaluation  of  individual  responses  is 
a  critical  part  of  the  analysis. 

11.4.7  Efficacy  Conclusions 

'  The  important  conclusions  concerning 
efficacy  should  be  concisely  described, 
considering  primary  and  secondary 
endpoints,  prespecified  and  alternative  - 
statistical  approaches,  and  results  of 
exploratory  analyses. 

12.  Safety  Evaluation 

Analysis  of  safety-related  data  can  be 
considered  at  three  levels.  First,  the  amount 
of  exposure  (dose,  duration)  should  be 
examined  to  determine  the  extent  to  which 
safety  can  be  assessed  from  the  study. 
Second,  the  more  common  adverse  events, 
e.g.,  laboratory  test  changes,  should  be 
identified,  classified  in  some  reasonable  way, 
compared  for  treatment  groups,  and 
analyzed,  as  appropriate,  for  that  may  affect 
the  frequency  of  adverse  reactions,  such  as 
time  dependence,  relation  to  demographic 
characteristics,  relation  to  dose  or  drug 
concentration.  Finally,  serious  adverse  events 
and  other  significant  adverse  events  should 
be  identified,  usually  by  close  examination  of 
patients  who  left  the  study  prematurely 
because  of  an  adverse  event,  whether  or  not 
identified  as  drug  related,  or  who  died. 

The  ICH  Guideline  on  Qinical  Safety  Data 
l^anagement.  Definitions  and  Standards  for 


Expedited  Reporting  defines  serious  adverse 
events  as  follows:  A  "serious  adverse  event" 
(experience)  or  reaction  is  any  untoward 
medical  occurrence  that  at  any  dose:  results 
in  death,  is  life-threatening,  requires 
inpatient  or  prolongation  of  existing 
hospitalization,  results  in  persistent  or 
significant  disability/incapacity,  or  is  a 
congenital  anomaly/birth  defect. 

For  the  purpose  of  this  guideline,  "other 
significant  adverse  events"  are  marked 
hematological  and  other  laboratory 
abnormalities  and  any  medical  events  that 
led  to  an  intervention,  including  withdrawal 
of  drug  treatment,  dose  reduction,  or 
significant  additional  concomitant  therapy. 

In  the  following  sections,  three  kinds  of 
analysis  and  display  are  suggested: 

(1)  Summarized  data,  often  using  tables 
and  graphical  presentations  presented  in  the 
main  body  of  Uie  report; 

(2)  Listings  of  individual  patient  data;  and 

(3)  Narrative  statements  of  events  of 
particular  interest 

In  all  tebulations  and  analyses,  events 
associated  with  both  test  drug  and  control 
treatment  should  be  displayed. 
12.1  Extent  of  Exposure 

The  extent  of  exposure  to  study  drugs  (and 
to  active  control  and  placebo)  should  be 
characterized  according  to  the  number  of 
patients  exp>osed,  the  duration  of  exposure, 
and  the  dose  to  which  they  ware  exposed. 

•  Duration:  Duration  of  exposure  to  any 
dose  can  be  expressed  as  a  median  or  mean, 
but  it  is  also  helpful  to  describe  the  number 
of  patients  exposed  for  specified  periods  of 
time,  such  as  for  1  day  or  less,  2  days  to  1 
week,  more  than  1  week  to  1  month,  more 
than  1  month  to  6  months.  The  numbers 
exposed  to  drug  for  the  various  durations 
should  also  be  broken  down  into  age,  sex, 
and  racial  subgroups,  and  any  other  pertinent 
subgroups,  such  as  disease  (if  more  than  one 
is  represented),  disease  severity,  concuirent 
illness. 

•  Dose:  The  mean  or  median  dose  used  and 
the  number  of  patients  exposed  to  specified 
daily  dose  levels  should  be  given;  the  daily 
dose  levels  used  could  be  the  maximum  dose 
for  each  patient,  the  dose  with  longest 
exposure  for  each  patient,  or  the  mean  daily 
dose.  It  is  often  useful  to  provide  combined 
dose-duration  information,  such  as  the 
numbers  exp>o8ed  for  a  given  duration  (e.g., 
at  least  1  month)  to  the  most  common  dose, 
the  highest  dose,  the  maximum 
recommended  dose.  In  some  cases, 
cumulative  dose  might  be  pertinent  Dosage 
may  be  given  as  the  actual  daily  dose  or  on 

a  mg/kg  or  mg/m^  basis  as  appropriate.  The 
numbers  of  patients  exposed  to  various  doses 
should  be  broken  down  into  age,  sex,  and 
racial  subgroups,  and  any  other  ptertinent 
subgroups. 

•  Drug  concentration:  If  available,  drug 
concentration  date  (e.g.,  concentration  at  the 
time  of  an  event,  maximum  plasma 


concentration,  area  under  curve)  may  be 
helpful  in  individual  patients  for  correlation 
with  adverse  events  or  changes  in  laboratory 
variables.  (Appendix  16.2.5.) 

It  is  assumed  that  all  p>atient8  entered  into 
treatment  who  received  at  least  one  dose  ot 
the  treatment  are  included  in  the  safety 
analysis;  if  that  is  not  so,  an  explanation 
should  be  provided. 
12.2  Adverse  Evente  (AE's) 

12.2.1  Brief  Summary  of  Adverse  Events 
The  overall  adverse  event  experience  in  the 

study  should  be  described  in  a  brief 
narrative,  suppxirted  by  the  following  more 
deteiled  tabulations  and  analyses.  In  these 
tebulations  and  analyses,  events  associated 
with  both  the  test  drug  and  control  treatment 
should  be  displayed. 

12.2.2  Display  of  Adverse  Events 

All  adverse  events  (including  events  likely 
to  be  related  to  the  underlying  disease  or 
likely  to  represent  concomitant  illness, 
unless  there*  is  a  prior  agreement  with  the 
regulatory  authority  to  consider  sp)ecified 
events  as  disease  related]  should  be 
displayed  in  summary  tebles  (section  14.3.1). 
The  tables  should  include  changes  in  vital 
signs  and  any  laboratory  changes  that  were 
considered  serious  adverse  evente  or  that 
resulted  in  withdrawal  of  treatment 

In  most  cases,  it  will  also  be  useful  to 
describe  in  such  tebles,  "treatment  emergent 
signs  and  symptoms"  (TESS;  those  not  seen 
at  baseline,  and  those  which  worsened  even 
if  present  at  baseline). 

The  tebles  should  list  each  adverse  event, 
the  number  of  pMtiente  in  each  treatment 
group  in  whom  the  event  occurred,  and  the 
rate  of  occurrence.  Adverse  evente  should  be 
groui>ed  by  body  system.  Each  event  may 
then  be  divided  into  defined  severity 
categories  (e.g.,  mild,  moderate,  severe)  if 
these  were  used.  The  tebles  may  also  divide 
the  adverse  evente  into  those  considered  at 
least  possibly  related  to  drug  use  and  those 
considered  not  related,  or  use  some  other 
causality  (e.g.,  unrelated  or  possibly, 
probably,  or  definitely  related).  For  any  such 
categorization,  the  categories  should  be 
defined  and  the  p>erson(s)  responsible  for 
classification  of  each  event  identified.  Even 
when  such  a  causality  assessment  is  used, 
the  tebles  should  include  all  adverse  evente, 
whether  or  not  considered  drug  related, 
including  evente  thought  to  represent 
intercunent  illnesses.  Subsequent  analyses  of 
the  study  or  of  the  overall  safety  data  base 
may  help  to  distinguish  between  adverse 
events  that  are,  or  are  not,  considered  drug 
related.  So  that  it  is  possible  to  analyze  and 
evaluate  the  date  in  these  tebles,  it  is 
important  to  identify  each  patient  having 
each  adverse  event  An  example  of  such  a 
tebular  presentetion  is  shown  below. 

MUMO  OOOe  41W-A1-F 
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In  addition  to  these  complete  tables 
provided  in  14.3.1,  an  additional  summaiy 
table  comparing  treatment  and  control 
groups,  without  the  patient  identifying 
numbers  limited  to  relatively  common 
adverse  events  (e.g.,  those  in  at  least  1 
percent  of  the  treated  group),  should  be 
provided  in  the  body  of  the  repent 

In  presenting  adverse  events,  it  is 
important  both  to  display  the  original  tenns 
used  by  the  investigator  and  to  attempt  to 
Igroup  related  events  (i.e.,  events  that 
probably  represent  the  same  phenomena)  so 
that  the  true  occurrence  rate  is  not  obscured. 
One  way  to  do  this  is  with  a  standard  adverse 
reaction  dictionary. 

12.2.3  Analysis  of  Adverse  Events 

The  basic  display  of  adverse  event  rates 
described  in  section  12.2.2  (and  located  in 
section  14.3.1)  of  the  report  should  be  used 
to  compare  rates  in  treatment  and  control 
groups.  For  this  analysis  it  may  be  helpful  to 
combine  the  event  severity  categories  and  the 
causality  categories,  leading  to  a  simpler 
side-by-side  comparison  of  treatment  groups. 
Id  addition,  if  study  size  and  design  permit, 
it  may  be  useful  to  examine  the  more 
common  adverse  events  that  seem  to  be  drug 
related  for  relationship  to  dosage  and  to  mg/ 
kg  or  mg/m^  dose,  to  dose  regimen,  to 
duration  of  treatment,  to  total  dose,  to 
demographic  characteristics,  such  as  age,  sex, 
race,  to  other  baseline  features,  such  as  renal 
status  to  effectiveness  outcomes,  and  to  drug 
concentration,  if  data  are  available.  It  may 
also  be  useful  to  examine  time  of  onset  and 
duration  of  adverse  events.  A  variety  of 
additional  analyses  may  be  suggested  by  the 
study  results  or  by  the  pharmacology  of  the 
drug. 

It  is  not  intended  that  eveiy  adverse  event 
be  subjected  to  rigorous  statistical  evaluation. 
It  may  be  apparent  from  initial  display  and 
inspection  of  the  data  that  a  significant 
relation  to  demographic  or  other  baseline 
features  is  not  present.  If  the  studies  are 
small  and  if  the  number  of  events  is 
relatively  small,  it  may  be  sufficient  to  limit 
analyses  to  a  comparison  of  treatment  and 
control. 

Under  certain  circumstances,  life  teble  or 
similar  analyses  may  be  more  useful  than 
reporting  of  crude  adverse  event  rates. 

12.2.4  Listing  of  Adverse  Events  by  Patient 
All  adverse  events  for  each  patient, 

including  the  same  event  on  several 
occasions,  should  be  listed  in  Appendix 
16.2.7,  giving  both  preferred  term  and  the 
original  term  used  by  the  investigator.  The 
listing  should  be  by  investigator  and  by 
treatment  group  and  should  include: 

-  Patient  identifier 

-  Age,  race,  sex,  weight  (height,  if  relevant) 

-  Location  of  case  report  forms  (CRF's),  if 
provided. 

-  preferred  term 
The  adverse  event  - 

-  reported  term 
Duration  of  the  adverse  event 
Severity  (e.g.,  mild,  moderate,  severe) 


-  Seriousness  (serious/nonserious) 

•  Action  taken  (none,  dose  reduced, 
treatment  stopped,  specific  treatment 
instituted,  etc.] 

-  Outcome  (e.g.,  QOMS  format) 

-  Causality  assessment  (e.g.,  related/not 
related).  How  this  was  determined  should  be 
described  in  the  table  or  elsewhere. 

-  Date  of  onset  or  date  of  clinic  visit  at 
which  the  event  was  discovered 

-  Timing  of  onset  of  the  adverse  event  in 
relation  to  last  dose  of  study  drug  (when 
applicable) 

-  Study  treatment  at  time  of  event  or  most 
recent  study  treatment  taken 

-  Study  drug  dose  in  absolute  amount,  mg/ 
kg  or  mg/m^  at  time  of  event 

-  Drug  concentration  (if  known) 

-  Duration  of  study  drug  treatment 

-  Other  drug  treatment  during  study 
Any  abbreviations  and  codes  should  be 

dearly  explained  at  the  beginning  of  the 
listing  or,  preferably,  on  each  page. 
12.3  Deatlu,  Other  Serious  Adverse  Events, 
and  Other  Significant  Adverse  Events 

Deaths,  other  seriouis  adverse  events,  and 
other  significant  adverse  events  (see 
definition  in  section  12)  deserve  special 
attention. 

12.3.1  Listing  of  Deaths,  Other  Serious 
Adverse  Events,  and  Other  Significant 
Adverse  Events 

listings,  containing  the  sune  information 
as  called  for  in  section  12.2.4  above,  should 
be  provided  for  the  following  events. 

12.3.1.1  Dea&s 

All  deaths  during  the  study,  including  the 
posttreatment  followup  period,  and  deaths 
that  resulted  from  a  process  that  began 
dtuing  the  study,  should  be  listed  l^  patient 
in  section  14.3.2. 

21.3.1.2  Other  Serious  Adverse  Events 
All  serious  adverse  events  (other  than 

death  but  including  the  serious  adverse 
events  temporally  associated  with  or 
preceding  the  deaths)  should  be  listed  in 
section  14.3.2.  The  listing  should  include 
laboratory  abncamalities,  abBorraal  vital 
signs,  and  abnormal  physical  observations 
that  were  considered  serious  adverse  events. 

12.3.1.3  Other  Significant  Adverse  Events 
Marked  hematological  and  other  laboratory 

almormalities  (other  than  those  meeting  the 
definition  of  serious)  and  any  events  that  led 
to  an  intervMition,  including  withdrawal  of 
drug  treatment,  dose  reduction,  or  significant 
additional  concomitant  therapy,  other  than 
those  reported  as  serious  adverse  events, 
should  be  listed  in  section  14.3.2. 

12.3.2  Narratives  of  Deaths,  Other  Serious 
Adverse  Events,  and  Certain  Other 
Significant  Adverse  Events 

There  should  be  brief  narratives  describing 
each  death,  each  other  serious  adverse  event, 
and  those  of  the  other  significant  adverse 
events  that  are  of  special  interest  because  of 
clinical  importance.  These  narratives  can  be 
placed  either  in  the  text  of  the  report  or  in 
section  14.3.3,  depending  on  their  number. 
Events  that  were  clearly  unrelated  to  the 


study  drug  may  be  omitted  or  described  very 
briefly.  In  general,  the  narrative  should 
describe: 

•  The  nature  and  intensify  of  event,  the 
clinical  course  leading  up  to  the  event,  with 
an  indication  of  timing  relevant  to  drug 
administration;  relevant  laboratory 
measurements  whether  the  drug  was 
stopped,  and  when;  countermeasures;  post 
mortem  findings;  investigator's  opinion  on 
causality,  and  sponsor's  opinion  on  causality, 
if  appropriate. 

In  addition,  the  following  information 
should  be  included: 

-  Patient  identifier 

-  Age  and  sex  of  patient;  general  clinical 
condition  of  patient,  if  appropriate 

-  Disease  being  treated  (if  the  same  for  all 
patients  this  is  not  required)  with  duration  of 
current  episode  of  illness 

•  Relevant  concomitant/|Hevious  illnesses 
with  details  of  occurrence/duration 

-  Relevant  concomitant/previous 
medication  with  details  of  dosage 

-  Study  drug  administered,  drug  dose,  if 
this  varied  among  patients,  and  length  of 
time  administered 

12.3.3  Analysis  and  Discussion  of  Deaths, 
Other  Serious  Adverse  Events,  and  Other 
Significant  Adverse  Events 

The  significance  of  the  deaths,  other 
serious  adverse  events,  and  other  significant 
adverse  events  leading  to  withdrawal,  dose 
reduction,  or  institution  of  concomitant 
therapy  should  be  assessed  with  respect  to 
the  safety  of  the  (kug.  Particular  attention 
should  be  paid  to  whether  any  of  these 
events  may  represent  a  previously 
unsuspected  important  adverse  eSect  of  the 
drug.  For  serious  adverse  events  that  appear 
of  particular  importance,  it  may  be  useflil  to 
use  life  table  or  similar  analyses  to  show 
their  relation  to  time  on  drug  and  to  assess 
their  risk  over  time. 
12.4  Clinical  Laboratory  Evaluation 
12.4.1  Listing  of  Individual  Laboratory 
Measurements  by  Patient  (16.2.8)  and  Each 
Abnormal  Laboratory  Value  (14.3.4) 

When  required  by  regulatory  authorities, 
the  results  of  all  safety-related  laboratory 
tests  should  be  available  in  tabular  listings, 
using  a  display  similar  to  the  following, 
where  each  row  represents  a  patient  visit  at 
which  a  laboratory  study  was  done,  with 
pMtients  grouped  by  investigator  (if  man  than 
one)  and  treatment  group,  and  columns 
include  critical  demographic  data,  drug  dose 
data,  and  the  results  of  the  laboratory  tests. 
As  not  all  tests  can  be  displayed  in  a  single 
table,  they  should  be  grouped  logically  (e.g., 
hematological  tests,  liver  chemistries, 
electrolytes,  urinalysis).  Abnormal  values 
should  be  identified,  e.g.,  by  underlining, 
bracketing.  These  listings  should  be 
submitted  as  part  of  the  registration/ 
marketing  application,  when  this  is  required, 
or  may  be  available  on  request. 

LIST  OF  UBORATORY  MEASURBiENTS 
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raueni 


Time 


Age 


Sex 


Race 


Weight 


Dose 


l.aboratofy  Tests 


*1 


«2 


TO 
T1 
T2 
T3 

T10 
T21 
T32 


70 


65 


tA 


W 


B 


70  kg 


SO  kg 


400  mg 


300  mg 


SGOT 

SGPT 

AP.... 

....JX. 

vr 

V5 

\/9 

V2 

V6 

V10 

V3 

V7 

VII 

V4 

V8 

V12 

V13 
V14 
V15 


VI 6 
V17 
V18 


V19 
V20 
V21 


*  Vn  =  value  of  a  particular  test 

For  all  regulatory  authorities,  there  should 
be  a  by-patient  listing  of  all  abnormal 
laboratory  values  in  section  14.3.4,  using  the 
format  described  above.  For  laboratory 
abnormalities  of  special  interest  (abnonnal 
laboratory  values  of  potential  clinical 
importance),  it  may  also  be  useful  to  provide 
additional  data,  such  as  normal  values  before 
and  after  the  abnormal  value,  and  values  of 
related  laboratory  tests.  In  some  cases,  it  may 
be  desirable  to  exclude  certain  abnormal 
values  from  further  analysis.  For  example, 
single,  Dooreplicated,  small  abnormalities  of 
some  tests  (e.g.,  uric  acid  or  electrolytes)  or 
occasional  low  values  of  some  tests  (e.g., 
transaminase,  alkaline  phosphatase,  blood 
urea  nitrogen  (BUN))  can  probably  be  defined 
as  clinically  insignificant  and  excluded.  Any 
such  decisions  should  be  clearly  explained, 
however,  and  the  complete  list  of  values 
provided  (or  available  to  authorities  on 
request)  should  identify  every  abnonnal 
value. 

12.4.2  Evaluation  of  Each  Laboratoiy 
Parameter 

The  necessary  evaluation  of  laboratory 
values  must  in  p>art  be  detormined  by  the 
results  seen,  but,  in  general,  the  following 
analyses  should  be  provided.  For  each 
analysis,  comparison  of  the  treatment  and 
control  groups  should  be  carried  out,  as 
appropriate,  and  as  compatible  with  study 
size.  In  addition,  normal  laboratory  ranges 
should  be  given  for  each  analysis. 

12.4.2.1  L^ratory  Values  Over  Time 
For  each  parameter  at  each  time  over  the 

course  of  the  study  (e.g.,  at  each  visit)  the 
following  should  be  described:  the  group 
mean  or  median  values,  the  range  of  values, 
and  the  nimiber  of  patients  with  abnormal 
values,  or  wnth  abnormal  values  that  are  of 
a  certain  size  (e.g.,  twice  the  upper  limit  of 
normal,  5  times  the  upper  limit;  choices 
should  be  explained).  Graphs  may  be  used. 

12.4.2.2  Individual  Patient  Changes 

An  analysis  of  individual  patient  changes 
by  treatment  group  should  be  given.  A 
variety  of  approaches  may  be  used, 
including: 

I.  "Shift  tables"  -  These  tables  show  the 
number  of  patients  who  are  low,  normal,  or 
high  at  baseline  and  then  at  selected  time 
intervals. 

n.  Tables  showing  the  number  or  fraction 
of  patients  who  had  a  change  in  parameter 
of  a  predetermined  size  at  selected  time 
intervals.  For  example,  for  BUN,  it  might  be 
decided  that  a  change  of  more  than  10  mg  per 
deciliter  BUN  should  be  noted.  For  this 


parameter,  the  number  of  patients  having  a 
change  less  than  this  or  greater  than  this 
would  be  shown  for  one  or  more  visits, 
usually  grouping  patients  separately 
depending  on  baseline  BUN  (normal  or 
elevated).  The  possible  advantage  of  this 
display,  compared  to  the  usual  shift  table,  is 
that  changes  of  a  certain  size  are  noted,  even 
if  the  value  is  not  abnormal. 

m.  A  graph  comparing  the  initial  value  and 
the  on-treatment  values  of  a  laboratory 
measurement  for  each  patient  by  locating  the 
point  defined  by  the  initial  value  on  the 
abscissa  and  a  subsequent  value  on  the 
ordinate.  If  no  changes  occur,  the  point 
representing  each  patient  will  be  located  on 
the  45°  line.  A  general  shift  to  higher  values 
will  show  a  clustering  of  pointa  ^ve  the  45° 
line.  As  this  display  can  show  only  a  single 
time  point  for  a  single  treatment, 
interpretation  requires  a  time  series  of  these 
plots  for  treatment  and  control  groups.  This 
kind  of  display  identifies  outliers  readily  (it 
is  useful  to  include  patient  identifiers  for  the 
outliers). 

12.4.2.3  Individual  Clinically  Significant 
Abnormalities 

Clinically  significant  changes  (defined  by 
the  applicant)  should  be  discussed.  A 
narrative  of  each  patient  whose  laboratory 
abnormality  was  considered  a  serious 
adverse  event  and,  in  certain  cases, 
considered  another  significant  event  should 
be  provided  under  section  12.3.2  or  14.3.3. 
When  toxicity  grading  scales  are  used  (e.g., 
World  Health  Organization.  National  Cancer 
Institute),  changes  graded  as  severe  should  be 
discussed  regardless  of  seriousness.  An 
analysis  of  the  clinically  significant  changes, 
together  with  a  recapitulation  of 
discontinuations  due  to  laboratory 
measurements,  should  be  provided  for  eafch 
parameter.  The  significance  of  the  changes 
and  likely  relation  to  the  treatment  should  be 
assessed,  e.g.,  by  analysis  of  such  features  as 
relationship  to  dose,  relationship  to  drug 
concentration,  disappearance  on  continued 
therapy,  positive  dechallenge,  positive 
rechallenge,  and  the  natiue  of  concomitant 
therapy. 

12.5  Vital  Signs,  Physical  Findings,  and 
Other  Observations  Related  to  Safety 

Vital  signs,  other  physical  findings,  and 
other  observations  related  to  safety  should  be 
analyzed  and  presented  in  a  way  similar  to 
laboratory  variables.  If  there  is  evidence  of  a 
drug  effect,  any  dose-response  or  drug 
concentration-resp)onse  relationship  or 
relationship  to  patient  variables  (e.g.,  disease, 
demograpUcs,  concomitant  therapy)  should 


be  identified  and  the  clinical  relevance  of  the 
observation  described.  Particular  attention 
should  be  given  to  changes  not  evaluated  as 
efficacy  variables  and  to  those  considered  to 
be  advene  events. 
12.6  Safety  Conclusions 

The  overall  safety  evaluation  of  the  study 
drug(s)  should  be  reviewed,  with  particular 
attention  to  events  resulting  in  changes  of 
dose  or  need  for  concomitant  medication, 
serious  adverse  events,  events  resulting  in 
withdrawal,  and  deaths.  Any  patients  or 
patient  groups  at  increased  risk  should  be 
identified  and  particular  attention  paid  to 
potentially  vulnerable  patients  who  may  be 
present  in  small  numbere,  e.g.,  children, 
pregnant  women,  frail  elderly,  people  with 
marked  abnormalities  of  drug  metabolism  or 
excretion.  The  implication  of  the  safety 
evaluation  for  the  possible  uses  of  the  drug 
should  be  described. 

13.  Overall  Conclusions 

The  efficacy  and  safety  results  of  the  study 
and  the  relationship  of  risks  and  benefit 
should  be  briefly  summarized,  referring  to 
the  tables,  figures,  and  sections  above  as 
needed.  The  presentation  should  not  simply 
repeat  the  description  of  resulta  nor 
introduce  new  resulta. 

The  conclusions  should  clearly  identify 
any  new  or  unexpected  findings,  comment 
on  their  significance,  and  discuss  any 
potential  problems  such  as  inconsistencies 
between  related  measures.  The  clinical 
relevance  and  im(>ortance  of  the  resulta 
should  also  be  discussed  in  the  light  of  other 
existing  data.  Any  specific  benefits  or  special 
precautions  required  for  individual  subjecta 
or  at-risk  groups  and  any  implications  for  the 
conduct  of  futiire  studies  should  be 
identified. 

14.  Tables,  Figures,  and  Graphs  Referred  to 
but  not  Included  in  the  Text 

Figures  should  be  used  to  visually 
summarize  the  important  results,  or  to  clarify 
results  that  are  not  easily  understood  from 
tables. 

Important  demographic,  efficacy,  and 
safety  data  should  be  presented  in  suiimiary 
figures  or  tables  in  the  text  of  the  report. 
However,  if  these  become  obtrusive  because 
of  size  or  number  they  should  be  presented 
here,  cross-referenced  to  the  text,  along  with 
supportive,  or  additional,  figures,  tables,  or 
listings. 

The  following  information  may  t>e 
incorporated  in  this  section: 
14.1  Demographic  Date 
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Sununary  figures  and  tables 

14.2  Efficacy  Data 
Summary  figures  and  tables 

14.3  Safety  Data 
Summary  figures  and  tables 

14.3.1  Displays  of  Adverse  Eventa 

14.3.2  Listings  of  Deaths,  Other  Serious  and 
Significant  Adverse  Eventa 

14.3.3  Narratives  of  Deaths,  Other  Serious 
and  Certain  Other  Significant  Adverse  Eventa 

14.3.4  Abnormal  Laboratory  Value  Listing 
(each  patient) 

15.  Reference  List 

A  list  of  articles  from  the  literature 
pertinent  to  the  evaluation  of  the  study 
should  be  provided.  Copies  of  important 
publications  should  be  attached  in  an 
appendix  (16.1.10  and  16.1.11).  References 
should  be  given  in  accordance  with  the 
internationally  accepted  standards  of  the 
1979  Vancouver  Declaration  on  "Uniform 
Requirements  for  Manuscripte  Submitted  to 
Biomedical  Journals"  or  the  system  used  in 
"Chemical  Abstracta." 

16.  Appendices 

This  section  should  be  prefeced  by  a  full 
list  of  all  appendices  available  for  the  study 
report.  Where  permitted  by  the  regulatory 


authority,  some  of  the  following  api>endices 
should  not  be  submitted  with  the  report  but 
should  be  provided  only  on  request. 

The  applicant  should  therefore  clearly 
indicate  those  appendices  that  are  submitted 
with  the  report. 

N.B.  To  have  appendices  available  on 
request,  they  should  be  finalized  by  the  time 
of  filing  of  the  submission. 
16.1  Study  Information 

16.1.1  Protocol  and  protocol  amendmenta 

16.1.2  Sample  case  report  form  (unique  pages 
only) 

16.1 .3  List  of  lEC's  or  IRB's  (plus  the  name 
of  the  committee  Chair  if  required  by  the 
regulatory  authority)  -  Representative  written 
information  for  patient  and  sample  consent 
forms 

16.1.4  List  and  description  of  investigators 
and  other  important  participants  in  the 
study,  including  brief  (1  page)  curriculum 
vitaes  or  equivalent  summaries  of  training 
and  experience  relevant  to  the  performance 
of  the  clinical  study 

16.1.5  Signatures  of  principal  investigator(s) 
(or  coordinating  investigators)  or  responsible 
medical  officer,  depending  on  the  regulatory 
authority's  requirement 

16.1.6  Analytical  docimientation-batch 
certificate  for  the  investigational  product(s) 


16.1.7  Randomization  scheme  and  codes 
(patient  identification  and  treatment  assigned 

16.1.8  Audit  certificates  (if  available)  (see 
Armex  IVa  and  IVb  of  the  guideline) 

16.1.9  Documentation  of  statistical  methods 

16.1.10  Publications  based  on  the  study 

16.1.11  Important  publications  referenced  in 
the  report 

16.2.  Patient  Data  Listings 

16.2.1  Discontinued  patienta 

16.2.2  Protocol  deviations 

16.2.3  Patienta  excluded  from  the  efficacy 
analysis 

16.2.4  Demographic  data 

16.2.5  Compliance  and/or  Drug 
Concentration  Data  (if  available) 

16.2.6  Individual  Efficacy  Response  data 

16.2.7  Adverse  event  listings  (each  patient) 
16.2.8.  Listing  of  individual  laboratory 
measurementa  by  patient,  when  required  by 
regulatory  authorities 

16.3  Case  Report  Forms 

16.3.1  CRF's  of  serious  adverse  eventa  and 
withdrawals  for  adverse  events 

16.3.2  Other  CRF's  submitted 

16.4.  Individual  Patient  Data  Listings  (U.S. 
Archival  Listings) 
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ANNEX  II 


PRINCIPAL  INVESTIGATOR(S)  SIGNATURE(S) 

OR  COORDINATING  INVESTIGATOR(S) 


TITLE: 


AUTHOR(S): 


I  have  read  this  report  and  confirm  that  to  the  best  of  my  Jaiowledge  it 
accurately  describes  the  conduct  and  results  of  the  study 


INVESTIGATOR:. 


SIGNATURE(S), 


AFFILIATION:. 


DATE:. 
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ANNEX  III  a 


STUDY  DESIGN  AND  SCHEDULE  OF  ASSESSMENTS 


TREATMENT  PERIOO 


B 


B1  B2 


CI  C2 


T«st  Dma  A 

Test  Dma  A 

Run-in 

5           10  mg 

m 

Test  Dma  B 

5  mg       10  mf 

Test  Dma  B 

5mg     10  mg 

5mg       10  mg 

Weeks 

-2^3) 

0 

3 

6 

9 

12 

Visit 

1 

2 

3 

4 

5 

6 

Exercise  test  24  h 

x' 

x» 

X 

X 

X 

X 

Medical  history 

x 

- 

Physical  exairtinatJon 

X 

X 

EGG 

X 

X 

Lab.  invest. 

X 

X 

Adverse  events 

X 

X 

X 

X 

X 

1- 14-20  days  aftw  visit  1 

2  ■  1-7  days  aftsf  ths  first  •xardss  t»st 
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ANNEXIVa 
AUDIT  CERTIFICATES  (if  available) 


The  audit  certificate  is  a  document 
indicating: 
-  The  audit  (type,  identification  niunber) 


-  The  audited  system,  clinical  trial,  or 
organization 

-  The  audit  dates 

-  The  date  of  release  of  the  audit  report 
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The  Audit  Certificate  should  be  prepared 
and  used  in  accordance  with  standard 
operating  procedures.  To  be  valid  the  Audit 
Certificate  should  be  signed  by  the 
responsible  auditor(s]  or  the  head  of  the 
independent  audit  organization  as  defined  in 
the  standard  operating  procedures. 

Audit  Certificates  may  be  added  to  the 
clinical  study  report. 


Since  it  is  recognized  that  not  every 
clinical  study  will  be  subject  to  an 
independent  audit.  Audit  Certificates  for 
systems  audits  can  demonstrate  the 
independent  assessment  of  the  systems  or 
part  of  the  systems  used  to  ensure  that  the 
trial  is  performed  and  the  data  are  generated 
in  compliance  with  good  clinical  practice. 

Audit  Certificates  pertaining  to  audits  of 
systems  implemented  and  existing  during  the 


planning,  conduct,  data  analysis,  and 
reporting  of  the  reported  clinical  trial  may  be 
added  to  the  clinical  study  report  together 
with  the  certificate  for  the  audit  of  the 
reported  study,  if  such  an  audit  was 
conducted. 

The  Audit  Certificate  should  be  retained  in 
accordance  with  any  regulatory 
requirements. 

BUJNQ  CODE  4160-01-F 
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ANNEX  IV  b 


EXAMPLE 


Con^any  Itame: 


Audtt  Number 


AUDIT  CERTIFICATE 


Oiug 

Sludy  Nunbw: 

AudttTyp* 

INONunter: 

• 

• 

Study  TWk 

^ 

-    ♦ 

• 

Con«aclor(s): 

• 

Audtt  Oepwnant 
T«l. 

- 

AudMor<sy 

• 

InlMnai  Audit  OatM     : 

AdMltM 

• 

External  Audtt  Dates   : 

MCwVIWS 

Of  report  wltmd 

MA  >  Not  AppiicaH*  (PiMM  note  the  tollowing  charts  are  not  availatota.) 
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ANNEXVb 


DtSPQSmON  OF  P ATTPWTS 


N«2S70 
PATIENTS  SCn^34ED. 
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(2) 

(*) 

(2) 


Na  1724 

PATIENTS  RECEIVING 
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MEDICATION 


Ns 
REGIMEN  A 

1 

Ns 

Ns 
WlUiurawii 

AOVEHSE 
REACTION  (20) 
UNSAT.  RESPONSE  (32) 


- 

REGIMEN  C 
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ANNEX  VIII 


STUDY  #    ^ 
(Data  Set:  Identification) 

Number  of  Patients  Excluded  from  Efficacy  Analysis 


Test  Drug   N 


Reason 


Total 


Similar  tables  should  be  prepared  for  the  other  treatment  groups 


MLUNQ  CODE  4ieO-01-C 
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ANNEX  DC 

Guidance  for  Section  11.3.2 — Statiatical/ 
Analytical  Issues 

A.  Statistical  Considerations 

Details  of  the  statistical  analysis  performed 
on  each  primary  efficacy  measure  should  be 
presented  in  an  appendix.  Details  reported 
should  include  at  least  the  following 
information: 

(a)  The  statistical  model  underlying  the 
analysis.  This  should  be  presented  precisely 
and  completely,  using  references  if 
necessary. 

(b)  A  statement  of  the  clinical  claim  tested 
in  precise  statistical  terms,  e.g.,  in  terms  of 
null  and  alternative  hypotheses. 

(c)  When  statistically  reasonable  and 
appropriate,  the  power  against  specific 
clinically  meaningful  alternatives  for  those 
tests  that  fail  to  reject  the  null  hypothesis  to 
indicate  whether  the  study  size  was 
adequate. 

(d)  The  statistical  methods  applied  to 
estimate  effects,  construct  confidence 
intervals,  etc.  Literature  references  should  be 
included  where  appropriate. 

(e)  The  assumptions  underlying  the 
statistical  methcnds.  It  should  be  shown, 
insofar  as  statistically  reasonable,  that  the 
data  satisfy  crucial  assiunptions,  especially 
when  necessary  to  confirm  the  validity  of  an 
inference.  When  extensive  statistical  analyses 
have  been  performed  by  the  applicant,  the 
extent  to  which  the  analyses  were  planned 
prior  to  the  availability  of  data  should  be 
considered,  and,  if  they  were  not,  how  bias 
was  avoided  in  choosing  the  particular 
analysis  used  as  a  basis  for  conclusions 


should  be  described.  This  is  particularly 
important  in  the  case  of  any  subgroup 
analyses,  because  if  such  analyses  are  not 
preplanned,  they  will  ordinarily  not  provide 
an  adequate  basis  for  definitive  conclusions. 

(i)  Injthe  event  data  transformation  was 
performed,  a  rationale  for  the  choice  of  data 
transformation  along  with  interpretation  of 
the  estimates  of  treatment  effects  based  on 
transformed  data  should  be  provided. 

(ii)  A  discussion  of  the  appropriateness  of 
the  choice  of  statistical  procedure  and  the 
validity  of  statistical  conclusions  v«ll  guide 
the  regulatory  authority's  statistical  reviewer 
in  determining  whether  reanalysis  of  data  is 
needed. 

(0  The  test  statistic,  the  sampling 
distribution  of  the  test  statistic  under  the  null 
hypothesis,  the  value  of  the  test  statistic, 
significance  level  (i.e.,  p-value),  and 
intermediate  summary  data,  in  a  format  that 
3nables  the  regulatory  authority's  statistical 
reviewer  to  verify  the  results  of  the  analysis 
quickly  and  easily.  The  p-values  should  be 
designated  as  one-  or  two-tailed.  The 
rationale  for  using  a  one-tailed  test  should  be 
provided. 

For  example,  the  docmnentation  of  a  two- 
sample  t-test  should  consist  of  the  value  of 
the  t-statistic,  the  associated  degrees  of 
£reedom,  the  p-value,  the  two  sample  sizes, 
mean  and  variance  for  each  of  the  samples, 
and  the  pooled  estimate  of  variance.  The 
docimientation  of  multi-center  studies 
analysed  by  analysis  of  variance  techni^es 
should  include,  at  a  minimum,  an  analysis  of 
variance  table  with  tenns  for  centers, 
treatments,  their  interaction,  error,  and  total. 
For  crossover  designs,  the  documentation 
should  include  information  regarding 


sequences,  patients  with  sequences,  baselines 
at  the  start  of  each  period,  washouts  and 
length  of  washouts,  dropouts  during  each 
period,  treatments,  periods,  treatment  by 
period  interaction  error,  and  total.  For  each 
source  of  variation,  aside  bom  the  total,  the 
table  should  contain  the  degrees  of  freedom, 
the  sum  of  squares,  the  mean  square,  the 
appropriate  F-test,  the  p-value,  and  the 
expected  mean  square.  Generally,  it  is 
recommended  that  regression  type  sums  of 
squares  be  provided  in  addition  to  any  other 


Intermediate  summary  data  should  display 
the  demographic  data  and  response  data, 
averaged  or  otherwise  summarized,  for  each 
center-by-treatment  combination  (or  other 
design  characteristic  such  as  sequence)  at 
each  observation  time. 

B.  Format  and  Specifications  for  Submission 
of  Data  Requested  by  Regulatory  Authority's 
Statistical  Reviewers 

In  the  report  of  each  controlled  clinical 
study,  there  should  be  data  listings 
(tabulations)  of  patient  data  utilized  by  the 
sponsor  for  statistical  analyses  and  tables 
supporting  conclusions  and  major  findings. 
These  data  listings  are  necessary  for  the 
regulatory  authority's  statistical  review,  and 
the  sponsor  may  be  asked  to  supply  these 
patient  data  listings  in  a  computer-readable 
form. 

Dated:  August  IS,  1995. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-20813  Filed  8-22-95;  8:45  amj 
BILUNG  CODE  41MM>1-F 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  430, 432, 451  and  531 
RIN3206-AQ34 

Performance  Management 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  deregulate  performance 
management  and  incentive  awards, 
including  provisions  allowing  agencies 
to  use  as  few  as  two  levels  for  critical 
element  appraisals  for  and  summary 
performance  assessments  of  non-SES 
employees,  and  to  make  conforming 
changes  to  related  regulations.  These 
changes  provide  agencies  additional 
flexibility  as  called  for  by  the  National 
Performance  Review. 
EFFECTIVE  DATE:  September  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Colchao.  (202)  606-2720. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  for  comment  in  the  Federal 
Register  on  January  27, 1995,  at  60  FR 
5542-5557,  proposed  revisions  to  the 
regulations  on  performance 
management  systems.  A  total  of  52 
comments  and/or  suggestions  were 
received:  37  firom  agencies,  6  from 
unions,  6  bom  individuals,  and  3  from 
management  associations.  The 
conunents  generally  supported  the 
proposed  changes.  On  some  topics, 
commenters  suggested  additional 
changes.  In  other  instances,  commenters 
either  suggested  that  no  change  be  made 
to  the  current  regulations  or  suggested 
some  modification  to  the  proposed 
changes.  Conunents  and  suggestions, 
along  with  the  rationale  for  and 
explanation  of  revisions  to  the  final 
regulations,  are  discussed  below. 

I.  Background 

FoUovdng  several  years  of  study  and 
recommendations  for  ways  to  improve 
the  Federal  Government's  performance 
management  system  for  non-Senior 
Executive  Service  (SES)  employees. 
OPM  reviewed  the  regulatory  structiu* 
for  appraisal  and  awards  for 
opportunities  to  implement  the  various 
recommendations.  OPM  concluded  that 
the  regulations  implementing  the  basic 
statutory  requirements  could  be  made 
much  more  flexible  and  constructive  for 
managing  and  recognizing  group  as  well 
as  individual  performance. 
Consequently,  OPM  proposed  a  variety 
of  changes  to  the  regulations  covering 
performance  appraisal  (part  430)  and 


incentive  awards  (part  451).  as  well  as 
related  regulations  that  referenced 
appraisal  results  (e.g.,  granting  wlthin- 
grade  and  quality  step  increases). 

OPM's  intent  in  deregulating 
perfonnance  management  was  to  give 
agencies  a  great  deal  of  flexibility  for 
both  appraisal  and  awards  so  that  the 
working  organizations  of  the  Federal 
Government  could  operate  in  a 
decentralized  environment  where  die 
performance  management  procediues 
for  plaiming,  monitoring,  evaluating, 
and  rewarding  individual,  team,  and 
organizational  performance  were 
tailored  to  fit  local  work  technologies 
and  cultuTOs.  A  chief  means  of 
achieving  this  flexibility  was  to  remove 
a  great  deal  of  regulatory  language.  As 
a  result  of  comments  received,  OPM  is 
restoring  language  in  several  instances 
that  had  been  deleted  in  the  proposed 
regulations  (e.g.,  restoring  a  reference  to 
"employee"  in  the  definition  of  critical 
element).  Whenever  reasonable,  the 
restoration  is  establishing  a  permissive 
authority,  rather  than  a 
Govemmentwide  requirement.  OPM's 
original  strategy  was  to  adopt  a 
"permissive  silence"  approach  to  many 
issues.  That  is.  by  leaving  the 
regulations  silent,  agencies  woiUd  not 
be  constrained  from  designing  and 
implementing  a  variety  of  procedures 
and  mechanisms.  However,  the 
comments  clearly  indicated  that  in  some 
cases,  agencies  biefieve  a  direct  reference 
to  certain  permissible  techniques,  such 
as  permitting  the  assigning  of  a 
summary  level  as  part  of  a  performance 
rating,  is  needed  to  permit  their  use. 
Consequently,  OPM  is  reinserting  some 
broad  language  in  certain  cases. 

Even  with  tnese  additions,  however, 
OPM  believes  that  our  goal  of  creating 
a  deregulated  Govenunentwide  poUcy 
&Bmework  in  which  performance 
management  can  be  revitalized  and 
reinvented  is  being  achieved,  without 
sacrificing  agency  accountability  and 
adequate  employee  protections.  OPM 
encourages  agencies  to  seize  these 
flexibilities  and  work  to  make 
performance  appraisal  and  awards  an 
integral  part  of  their  general  efforts  to 
address  the  serious  challenges 
Government  is  facing  to  create  and 
sustain  high  performance  organizations. 

n.  Statutory  Limitatioiu 

OPM's  proposals  for  regulatory 
changes  to  performance  management 
implemented  specific  National 
Performance  Review  recommendations 
which  were  achievable  within  the  limits 
of  existing  statute  and  which  we  believe 
substantially  reform  performance 
management  in  the  Federal 
Government.  However,  there  were 


several  requests  made  by  commenters  to 
take  actions  that  are  outside  OPM's 
authority.  For  example,  a  few 
commenters  suggested  that  the 
regulations  be  further  modified  to 
require  mandatory  collective  bargaining 
of  aspects  of  performance  appraisal  and 
awards  such  as  perfonnance  standards. 
Several  other  commenters  made 
suggestions  that  also  would  require 
changes  to  statute;  for  example — 

•  integrate  sections  from  different 
chapters  of  title  5,  United  States  Code; 

•  eliminate  the  requirement  that  OPM 
approve  performance  appraisal  systems; 

•  requu«  that  agencies  take,  a  chapter 
43  action  against  employees  whose 
performance  is  less  than  fully 
successful,  but  better  than  unacceptable 
as  defined  in  statute; 

•  lift  the  prohibition  on  granting 
honorary,  nonmonetary  awards  to 
political  officers  during  a  Presidential 
election  period; 

•  modify  regulations  to  permit  that 
within-grade  increases  that  are  delayed 
do  not  have  to  be  granted  retroactively; 
and 

•  eliminate  the  coimection  between 
performance  appraisal  and  retention 
standing  in  a  reduction  in  force. 

OPM  does  not  have  the  authority  imder 
existing  statute  to  take  these  actions. 
Therefore,  they  are  not  being  adopted. 

m.  Employee  Involvement  and  Labor 
Relations  Issues 

As  OPM  stated  when  publishing  the 
proposed  regulations,  agencies  are 
strongly  urged  to  develop  their 
perfonnance  management  systems  and 
programs  in  partnership  with  their 
employees  and  union  representatives  in 
accordance  with  law.  Many  studies  have 
shown  that  the  success  of  a  performance 
management  system  in  achieving  its 
goals  is  dependent  upon  acceptance  by 
the  management  and  employees  who 
use  it.  There  is  no  better  way  to  gamer 
support  for  a  system  than  by  giving  all 
stakeholders  a  role  in  developing  it. 
Further,  the  National  Perfonnance 
Review  stated  in  its  accompanying 
report.  Reinventing  Human  Resource 
Management,  that  under  the  ideal 
performance  management  system 
"Employees  and  their  representatives 
will  be  involved  in  design  and 
implementation  of  performance 
management  programs  and  in 
development  of  performance 
expectations."  Consequently,  OPM 
advises  agencies  that  these  regulatory 
changes  in  performance  management 
should  be  implemented  through  full 
partnership  with  employees  and  their 
-union  representatives. 

Several  comments  pointed  out  that 
the  elimination  of  a  Govemmentwide 
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regulation  could  affect  the  negotiability 
of  a  particular  aspect  of  an  appraisal  or 
award  program.  OPM  is  aware  of  this 
potential  implication  of  removing  such 
regulations.  In  balancing  among  the 
intnests  of  establishing  flexibility  for 
effective  program  design,  decentralizing 
programs  to  Cacilitate  their  being 
properly  tailored  to  local  work  settings 
and  cultures,  achieving  meaningful 
employee  involvement  to  increase 
program  acceptance,  and  maintaining  an 
appropriate  framework  of 
Govemmentvdde  regulation  to  ensure 
that  statutory  requirements  are  met, 
OPM  is  deciding  more  often  than  not  to 
remove  regulatory  constraints. 

A  numror  of  comments  focused  on 
OPM's  objective  of  providing  for 
involving  employees  in  the  design  and 
implementation  of  performance 
management  programs  and  the 
implications  of  the  proposed  regulations 
for  how  that  involvement  could  and 
shoiUd  be  achieved.  The  principle  that 
successful  performance  management 
approaches  are  best  served  by  the 
involvement  of  the  employees  that  will 
be  affected  by  them  is  well  established. 
In  the  Federal  Government,  under  the 
Federal  Service  Labor-Management 
Relations  Statute  (chapter  71  of  thle  5. 
United  States  Code),  for  employees  in 
bargaining  units  where  a  labor 
organization  has  been  given  exclusive 
recognition,  employee  involvement 
must  be  through  that  exclusive 
representative  for  subject  matters  that 
are  within  the  statutory  duty  to  bargain. 
As  well  as  striving  to  develop 
perfonnance  management  systems  and 
programs  in  partnership,  agencies  must 
be  mindful  of  the  requirements  of 
chapter  71  as  they  implement  these  final 
regulations. 

Several  comments  raised  questions 
about  the  means  and  methods  of 
involving  employees  who  are  not  in 
recognized  bargaining  units.  One 
commenter  suggested  that  OPM 
mandate  that  agencies  use 
representatives  of  professional  and 
management  associations  to  involve 
employees  who  make  up  their 
memberships.  OPM  has  no  authority  to 
set  such  a  requirement.  OPM  stron^y 
encourages  agencies  to  involve  all 
employees,  including  managers  and 
supervisors,  in  the  design  and 
implementation  of  performance 
management  programs.  Where 
appropriate,  this  should  include  the 
involvement  of  representatives  of 
professional  and  managerial 
associations,  OPM,  however,  does  not 
have  the  authority  to  require  such 
involvement. 

Also,  agency  officials  are  reminded 
ihat  18  U.S.C.  201-216  place  restrictions 


on  a  wide  range  of  activities  by  Federal 
employees,  including  representational 
activities  on  behalf  of  organizations  that 
are  not  labor  organizations.  OPM 
therefore  advises  agency  officials  to 
consult  with  their  designated  agency  ^ 
ethics  official  for  guidance  regarding 
any  conflicts  of  interest  that  may  arise. 
Accordingly.  OPM  is  revising  text  to 
clarify  that  agencies  are  free  to  choose 
appropriate  forms  of  employee 
involvement  in  accordance  with  law. 
(See  §  430.204(c).  §  430.205(d),  and 
§  451.103(b).) 

Several  comments  raised  related  labor 
relations  issues  concerning  employees 
who  serve  as  representatives  of  labor 
organizations  in  their  agencies  imder 
chapter  71  of  title  5,  United  States  Code. 
For  example,  one  commenter  suggested 
adding  a  requirement  that  union 
officials  be  granted  presiunptive  ratings 
at  the  "Fully  Successful"  (or  equivalent) 
level.  Under  performance  appraisal 
provisions  in  part  430,  the  perfonnance 
to  be  plaimed,  monitored,  and  rated 
covers  the  work,  duties,  and 
responsibilities  that  accomplish  the 
agency  mission  and  for  whidi  the 
employee  is  accountable  to  the 
employing  organization.  When  an 
employee  is  serving  as  the 
representative  of  a  labor  organization, 
he  or  she  is  performing  duties  for  that 
labor  organization.  To  intermingle 
performance  of  the  representational 
duties  into  the  appraisal  program  woidd 
be  inappropriate  because  appraisal  of 
the  employee's  performance  must  be 
based  solely  upon  the  employee's 
performance  of  agancy  duties.  For 
employees  who  spend  100  percent  of 
their  time  as  labor  representatives,  and 
for  employees  who  spend  a  significant 
amoimt  of  time  as  determined  by  the 
agency,  this  means  that  they  caimot.  and 
should  not.  be  given  performance 
appraisal  ratings  of  record.  In  the 
interest  of  preserving  the  distinction 
between  the  agency-assigned  duties  of 
an  official  position  and  imion  duties 
and  responsibilities,  OPM  is  not 
adopting  this  suggestion.  The 
regulations  at  part  430  continue  to 
preclude  a  "presiunptive"  or  "assimied" 
rating  of  record  and  such  employees  are 
considered  "imratable."  The  only  place 
in  regulations  where  an  "assumed" 
rating  is  used  is  in  the  regulations  at 
§  351.504  for  granting  addition  service 
credit  based  on  performance  in  a 
reduction  in  force. 

Other  commenters  asked  whether  the 
waiver  of  an  acceptable  level  of 
competence  (ALC)C)  determination  at 
§  531.409(d)  is  discretionary  or 
mandatory.  OPM  is  clarifying  that 
waiving  the  ALOC  determination  for 
labor  representatives  is  not 


discretionary  for  representatives  who 
are  unratable  based  upon  the  fact  that 
ALOC  must  be  based  on  a  performance 
determination. 

An  additional  comment  stated  that 
the  provision  addressing  the  ALOC 
waiver  for  imion  officials  should  also 
refer  to  representational  duties.  OPM  is 
adopting  the  suggestion  to  clarify  the 
representational  duties  are  performed 
under  the  authority  of  chapter  71  of  title 
5.  United  States  Code.  (See 
S531.409(d)(l)(v).) 

One  commenter  suggested  that  where 
the  proposed  regulations  at  §  451.104(h) 
clarified  that  employees  do  not  have 
appeal  rights  with  respect  to  awards, 
language  be  added  concerning  the  right 
to  grieve  an  award.  In  considering  this 
suggestion,  OPM  has  concluded  that  it 
is  not  necessary  to  promulgate  a 
Govemmentwide  regulation  in  this 
subpart  that  reminds  employees  about 
matters  where  they  do  and  do  not  have 
appeal  or  grievance  rights. 
Consequently,  OPM  is  eliminating  all 
reference  to  appealing  awards  by 
deleting  §  451.104(h).  Because  appeal 
rights  to  the  Merit  Systems  Protection 
Board  must  be  granted  specifically  by 
law  or  regulation,  deletion  of  this 
regulatory  language  does  iu>t  have  the 
effect  of  creating  such  an  appeal  right. 
(See  §  541.104  (paragraph  (h)  as 
proposed,  removed).) 

IV.  OTM  Role  Examined 

Several  conunents  raised  questions 
that  concern  OPM's  role  in 
administering  the  Federal  Government's 
performance  management  system  imder 
the  provisions  of  chapten  43  and  45  of 
title  5.  United  States  Code.  One 
commenter  asked  whether  these 
regulatory  changes  would  affect  the 
administrative  exclusions  that  OPM  had 
already  granted  some  agencies  for  some 
excepted  service  employees  imder  its 
authority  at  5  U.S.C.  4301(2)(G).  OPM 
has  concluded  that  all  existing 
administrative  exclusions  the  Director 
of  OPM  has  already  granted  will  remain 
in  effect  and  that  agencies  need  not 
reapply  for  those  exclusions. 

One  commenter  suggested  that  OPM 
seek  a  reinterpretation  of  the  statutory 
requirement  that  OPM  review  and 
approve  agency  appraisal  systems  in 
advance  of  program  implementation. 
OPM  believes  that  case  law  and 
established  practice  are  sufficiently 
clear  in  this  regard  and  that  appraisal 
system  approval  must  still  be  required 
in  advance  of  program  implementation. 

One  conunenter  expressed  concern 
about  the  distinctions  OPM  is  making 
between  appraisal  system  and  appraisal 
program.  The  commenter  suggested  that 
OPM  would  not  be  carrying  out  our 
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review  and  approval  responsibilities 
properly  if  only  a  framework  of 
parameters  that  an  agency's  programs 
must  comply  with  were  to  be  reviewed. 
0PM  believes  that  the  system 
descriptions  that  agencies  will  submit  to 
OPM  will  provide  sufficient  information 
about  the  policies  under  which 
appraisals  will  be  conducted  to  permit 
an  adequate  determination  of  whether 
the  agency  meets  the  requirements  of 
subchapter  I  of  chapter  43  of  title  5, 
United  States  Code,  which  is  OPM's 
responsibility  imder  the  law.  As  a 
consequence,  the  final  regulations  at 
§§430.203-205  continue  to  distinguish 
agency  appraisal  systems  from  appraisal 
programs  and  require  at  §§  430.209-210 
the  submission  and  review  of  agency 
systems.  (See  §  430.203  {appraisal 
program,  appraisal  system)  and 
§§430.205  (a)  and  (c).) 

Other  commenters  asked  about  what 
documents  agencies  would  be  required 
to  submit  for  OPM  review.  OPM  will  be 
distributing  specific  guidance  and 
instructions,  providing  models,  holding 
informational  meetings,  and  supplying 
technical  assistance  to  the  agencies  to 
facilitate  the  submission  and  approval 
of  their  systems  and  to  support  die 
design  and  implementation  of  revised 
appraisal  and  award  programs. 

One  commenter  suggested  that  the 
definition  of  "Performance  Management 
Plan"  be  removed  as  paragraph 
§  430.102(c)  and  grouped  with  other 
definitions  in  §  430.203.  OPM  is  taking 
this  suggestion  one  step  further  by 
removing  the  provision  and  all 
references  to  "Performance  Management 
Plan"  in  part  430,  subparts  A  and  B, 
which  cover  non-SES  employees.  Also, 
OPM  is  making  conforming  changes  in 
subpart  C  by  removing  references  to 
subpart  A  as  a  source  of  the  continued 
SES  requirement  for  a  Performance 
Management  Plan.  From  a 
Govemmentwide  regulatory 
perspective,  reference  to  a  document 
(e.g.,  a  Performance  Management  Plan) 
that  serves  as  the  repository  for  an 
agency's  non-SES  performance 
management  systems  is  no  longer 
necessary  because  the  regulations  are 
clear  in  requiring  agencies  only  to 
submit  appraisal  systems  for  OPM 
review  and  approval.  However,  agencies 
are  free  to  continue  to  use  a 
Performance  Management  Plan  for 
internal  purposes.  The  requirements  for 
submitting  appraisal  systems  for  SES 
employees  and  for  non-SES  employees 
are  spelled  out  separately  in  their 
respective  subparts.  (See  §430.102 
(paragraph  (c)  as  proposed,  removed), 
§  430.209(d),  §430.303  [Performance 
Management  Plan),  and  §  430.310.) 


On  OPM's  evaluation  responsibilities, 
one  commenter  suggested  the  wording 
"must  evaluate"  and  another  suggested 
the  wording  "will  evaluate"  to  replace 
the  wording  "may  evaluate"  systems 
a»d  programs  at  §  430.210(b)  and 
-  §  451.107(d).  Another  commenter 
suggested  that  OPM  include  in  the 
regulations  at  §  430.209(d)  the  criteria 
against  which  programs  would  be 
evaluated.  OPM  is  fully  committed  to 
executing  our  evaluation  role  in  a 
meaningful  way.  Moreover,  OPM 
beUeves  that  agencies  will  be  in  the  best 
position  to  establish  criteria  for 
evaluating  their  programs  against  the 
specific  objectives  that  program  design 
featiues  were  intended  to  achieve. 
Consequently,  the  suggested  changes  are 
not  being  adopted. 

V.  More  Flexibility  Requested 

Some  commenters  did  not  feel  that 
OPM  had  gone  far  enough  in  our 
proposals  and  urged  OPM  to  consider 
providing  further  flexibilities.  By  far, 
the  most  conunonly  raised  concern 
addressed  the  fact  that  OPM  had  not 
proposed  any  changes  to  the  regulations 
at  §  351.504  governing  how  additional 
service  credit  is  granted  during  a 
reduction  in  force  (RIF)  on  the  basis  of 
performance  appraisal  ratings  of  record. 
Most  commenters  noted  that  OPM's 
proposal  to  provide  flexibility  about  the 
niunber  of  summary  levels  used  in  an 
appraisal  program  was  a  highly 
desirable  system  improvement. 
However,  27  of  the  52  commenters 
suggested  that  OPM  revisit  the  issue  of 
crediting  performance  in  a  RIF.  A  few 
commenters  urged  that  the  connection 
between  appraisal  and  retention  be 
completely  eliminated.  Others  suggested 
particular  approaches  for  dealing  with 
situations  where  employees  in  the  same 
competitive  area  in  a  RIF  were  given 
ratings  of  record  under  programs  that 
use  different  patterns  of  siunmary 
levels.  To  respond  to  the  concerns 
expressed,  OPM  wrill  review  the  RIF 
regulations  in  part  351  and  consider 
whether  any  changes  to  the  RIF 
retention  provisions  would  be  beneficial 
and  appropriate.  As  part  of  this  review, 
OPM  will  confer  with  stakeholders  to 
assvue  that  a  full  range  of  interests  is 
considered. 

In  four  other  instances,  changes  were 
suggested  that  would  have  Ufted 
regulatory  requirements  beyond  what 
OPM  had  proposed.  One  commenter 
requested  that  the  required  progress 
review  in  the  regulation  at  §  430.207(b) 
about  monitoring  performance  diuing 
the  appraised  period  be  eliminated  on 
grounds  that  agencies  "should  not  be 
required  to  conduct  a  formalized 
review."  OPM  had  maintained  the 


requirement  for  a  progress  review  as  a 
reasonable  implementation  of  the 
specific  statutory  requirement  that 
employees  be  evaluated  during  (and  not 
just  at  the  end  of)  their  appraisal  period. 
Given  the  more  flexible  definition  of 
progress  review,  which  could  now  be 
much  simpler  than  a  formally 
conducted  or  written  review,  OPM  is 
preserving  the  requirement. 

Another  commenter  suggested  that 
after  one  appraisal  period,  journey-level 
en  I  loyees  should  not  be  required  imder 
§  430.206(b)(2)  to  receive  performance 
plans  at  the  start  of  each  subsequent 
period.  Instead,  a  performance  plan 
would  be  provided  upon  reaching  the 
journey  level  and  "carry  over"  after  that. 
OPM  understands  that  situations  may 
continue  where  performance  plans  are 
constructed  in  such  a  way  that  they 
need  not  change  from  period  to  period. 
However,  OPM  believes  that  the 
statutory  requirement  for  employees  to 
be  evaluated  diuing  each  appraisal 
period  on  their  standards  is  reasonably 
implemented  by  the  current 
requirement.  Also,  eliminating  the 
current  requirement  would  strongly 
suggest  that  such  plans  are  by  their 
natiure  imchanging,  at  least  at  the 
journey  level.  One  of  OPM's  goals  in 
deregulating  performance  management 
is  to  reemphasize  the  value  and 
importance  of  effective  planning  and 
goal  setting.  Consequently,  OPM  is  not 
adopting  the  suggestion. 

Two  commenters  sought  greater 
flexibility  with  respect  to  assigning 
summary  levels.  One  thought  that  the 
regulations  at  §  430.208(d)(1)  should 
allow  an  appraisal  program  to  use  more 
than  five  siunmary  levels.  Other 
personnel  systems  and  actions, 
including  granting  quality  step 
increases,  granting  wi  thin-grade 
increases,  and  granting  additional 
service  credit  in  a  reduction  in  force,  are 
regulated  to  operate  with  reference  to 
the  five  numerically-designated 
summary  levels.  The  proposed 
regulations  ofi^ered  the  flexibility  for  an 
appraisal  program  to  assess  performfmce 
at  more  than  five  levels,  so  long  as  the 
program  included  some  method  of 
translating  such  assessments  to  one  of 
the  patterns  of  summary  levels  that 
programs  are  permitted  to  use  to 
designate  their  official  ratings  of  record 
that  the  other  personnel  systems  use. 
Given  that  flexibility,  OPM  is  not 
adopting  the  suggestion  to  permit  more 
than  five  summary  levels. 

The  other  commenter  suggested  that 
the  proposed  deregulation  at 
§  430.208(e)  to  eliminate  the 
Govemmentwide  requirement  that  all 
assigned  summary  levels  be  reviewed  by 
a  revievvring  official  should  be  extended 
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to  Level  1  ("Unacceptable")  ratings  of 
record.  OPM  has  proposed  maintaining 
the  requirement  for  reviewing  Level  1 
ratings  as  an  appropriate  employee 
protection  in  cases  where  the  assigned 
rating  of  record  could  affect  an 
employee's  retention  in  the  Federal 
service.  OPM  believes  such  a  measure  of 
protection  is  still  justified  and  is  not 
adopting  the  suggestion. 

VI.  Restoring  or  Adding  Restrictions 
and  Requirements 

I A  considerable  number  of  comments 
requested  that  Govemmentwide 
restrictions  or  requirements  be  restored 
or  that  new  ones  be  estabUshed.  OPM 
considered  each  of  these  suggestions 
carefully,  attempting  to  implement  the 
National  Performance  Review 
recommendation  to  eliminate 
umecessary  regidation  consistent  with 
our  responsibihty  to  regulate  the 
Govemmentwide  implementation  of 
chapters  43  and  45  of  title  5,  United 
States  Code,  as  required  by  law. 

A.  Team  and  Organizational 
Performance 

A  number  of  commenters  wanted 
OPM  to  restore  language  that  we  had 
proposed  be  removed  from  the 
regulations.  For  example,  in  the 
provision  dealing  with  performance 
plans,  OPM  had  proposed  to  eliminate 
the  language  referring  to  supervisor. 
Several  commenters  suggested  that  OPM 
restore  the  language  that  referred  to 
supervisors.  Current  regulation  at 
§  430.204(c)(4)  states  that  "Final 
authority  for  establishing  such  plans 
rests  Mrith  the  supervising  officials."  By 
proposing  the  removal  of  this  type  of 
language,  OPM  had  hoped  to  broaden 
the  coverage  of  the  regulations  to  the 
management  of  team  and  organizational 

Cirfbrmance  in  other  than  traditional 
erarchical  organizations,  as  well  as 
individual  performance,  wdthout 
detracting  from  the  management  rights 
preserved  by  law. 

The  deletion  of  the  reference  to 
supervisors  was  not  intended  to,  and 
cannot  have  the  effect  of,  subtracting 
from  management's  inherent  rights 
because  those  rights  are  preserved 
elsewhere  in  the  law.  For  example,  5 
U.S.C.  7106(a)(2)  (A)  and  (B)  protect 
management's  right  to  direct  employees 
and  to  assign  work.  Therefore,  reference 
to  the  supervisor  did  not  confer  upon 
management  any  rights  that  did  not 
already  exist.  Consequently,  OPM  is  not 
adopting  the  suggestion  to  restore  the 
reference  to  the  supervisor  estabUshing 
a  performance  plan. 

The  requirement  for  higher-level 
review  of  awards  had  been  proposed  for 
removal  to  accommodate  restructured 


organizational  environments.  Several 
commenters  suggested  that  the 
requirement  be  restored  because  its 
removal  could  have  the  effect  of  making 
award  programs  negotiable.  OPM  is  not 
adopting  this  suggestion  because  of  our 
focus  on  eliminating  unnecessary  layers 
of  review  to  create  flatter,  more  effective 
organizations.  Such  delayering  could  be 
used  to  establish  more  effective 
recognition  systems. 

Four  conunenters  suggested  OPM 
restore  an  exclusive  reference  to  the 
performance  of  "an  employee."  One  of 
these  suggestions  appUed  to  the 
defiidtion  of  performance  rating  and 
another  to  the  provision  for  ongoing 
appraisal  at  §  430.207(b).  OPM  is  not 
adopting  either  change  because  each 
would  limit  performance  to  the 
individual,  excluding  the  use  of  team  or 
organizational  performance  from  the 
appraisal  process.  A  third  commenter 
wanted  to  restore  classification-centered 
references  to  duties  and  responsibiUties 
in  the  definition  of  critical  element.  The 
third  proposed  change  could  result  in 
limiting  critical  elements  by  tying  them 
to  position  descriptions  that  are 
frequently  outdated  rather  than  allowing 
them  to  reflect  the  employee 
responsibiUties  needed  by  the 
organization.  Accordingly,  OPM  is  not 
adopting  this  suggestion.  The  fourth 
commenter,  however,  suggested 
restoring  reference  to  "an  employee's" 
overall  performance  in  the  definition  of 
critical  element  as  that  which  is  found 
unacceptable  if  performance  on  one  or 
more  critical  elements  is  unacceptable. 
OPM  is  adopting  this  suggestion 
because  it  emphasizes  the  necessary 
connection  in  the  law  between  critical 
elements  and  the  individual  employee 
for  retention  purposes.  (See  §  430.203 
(critical  element)  and  §  432.103(b).) 

B.  Meaning  and  Use  of  Terms 

1.  Critical  Elements  and  Other 
Performance  Factors.  OPM  received  a 
number  of  comments  about  the  meaning 
and  use  of  terms  such  as  "other 
performance  factors"  and  "non-critical 
elements"  and  the  relationships  among 
those  and  "critical  elements,"  especially 
with  respect  to  their  use  in  performance 
plans  and  their  impact  on  summary 
ratings  of  record.  Two  commenters 
requested  OPM  to  restore  the  definition 
of  "non-critical  element." 

In  response  to  these  comments,  OPM 
is  amending  definitions  and  provisions 
to  establish  three  distinct  kinds  of 
performance  elements:  critical,  non- 
critical,  and  additional.  The  concept  of 
"other  performance  factors"  that  the 
proposed  regulations  had  included  has 
been  replaced  and  refined  by  using 


"non-critical  elements"  and  "additional 
performance  elements." 

The  meaning  and  use  of  a  "critical 
element"  cannot  change;  as  set  forth  in 
5  U.S.C.  4301(3),  failure  to  meet 
estabUshed  performance  standards  on 
one  or  more  critical  elements  means 
unacceptable  performance.  Because  an 
appraisal  system  must  be  able  to 
identify  unacceptable  performance,  an 
appraisal  program  must  use  at  least  one 
critical  element,  and  any  critical 
element  must  have  an  estabUshed 
performance  standard  and  be 
appraisable  as  "Unacceptable."  Critical 
elements  must  be  used  in  deriving  a 
summary  level,  and  they  form  the  only 
basis  for  taking  a  performance-based 
action  under  5  CFR  part  432  or  752. 

The  definition  of  non-critical  element 
is  being  adjusted  to  reflect  a  new, 
broader  meaning.  (This  change  renders 
moot  another  commenter's  suggestion  to 
remove  all  references  to  noncritical 
elements.)  As  in  current  regulation, 
estabUshing  a  non-critical  element  is 
optional,  ff  used,  it  must  be  included  in 
the  employee's  performance  plan.  It 
cannot  be  used  as  a  basis  for  taking  a 
performance-based  action  under  5  CFR 
part  432  or  752.  However,  a  non-critical 
element  would  be  used  in  deriving  a 
summary  level.  As  in  the  proposed 
regulations  and  because  it  must  be 
factored  into  the  summary  level,  it  must 
be  appraisable  at  a  minimum  of  two 
levels  vtrith  a  performance  standard 
established  for  at  least  one  level,  which 
need  not  be  the  "FuUy  Successful" 
level.  This  change  is  being  made  in 
recognition  of  5  U.S.C.  4302(b)(3), 
whidi  requires  that  employees  be 
evaluated  against  their  performance 
standards. 

OPM  is  changing  the  definition  and 
use  of  non-critical  elements  to  permit 
them  to  focus  on  levels  of  performance 
other  than  individual  and  on  a  standard 
other  than  that  required  for  retention. 
Critical  elements  are  designed  to  be 
focused  on  individual  performance  and 
an  established  performance  standard  for 
retention  because  of  the  definition  of 
unacceptable  performance  at  5  U.S.C. 
4301(3).  Agencies  may  continue  to  use 
non-critical  elements  as  they  are  used 
now  under  current  regulation,  provided 
they  are  used  to  derive  a  summary  level. 

Under  these  regulations,  an  optional 
"additional  performance  element"  gives 
agencies  additional  flexibiUty  for 
communicating  performance 
expectations  important  to  the 
organization.  This  kind  of  performance 
element  differs  from  the  other  two  in 
that  it  may  not  be  used  in  deriving  a 
summary  level.  However,  it  may  be  used 
for  other  purposes,  such  as  making 
award  determinations.  Therefore,  as  was 
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proposed  for  "other  performance 
factors"  in  general  in  the  proposed 
regulations,  an  additional  performance 
element  need  not  include  a  performance 
standard,  be  appraised  at  any  particular 
levelf  or  necessarily  be  included  in  the 
employee  performance  plan.  Also,  by 
making  clear  that  performance  on  an 
additional  performance  element  may 
not  be  used  in  assigning  a  siunmary 
level,  this  change  addresses  one 
commenter's  concerns  that  simunaiy 
level  derivations  could  be  affected  by 
performance  expectations  ("other 
performance  factors")  not  expressed  at 
the  beginning  of  the  apprais^  period  in 
the  performance  plan. 

Accordingly,  OPM  is  adding 
definitions  of  additional  performance 
element  and  non-critical  element, 
revising  procedures  at  §  430.206(b) 
required  to  establish  performance  plans 
to  clarify  options  and  requirements;  and 
making  conforming  changes  in  other 
definitions  and  provisions.  (See 
§  430.203)  [additional  performance 
element,  non-critical  element, 
performance  plan,  performance  rating, 
progress  review),  §430.204(b)(3)(iii). 
§§  430.206  (b)(4)  through  (b)(7), 
§  430.207(b).  and  §  430.208(b).) 

2.  Summary  Rating.  Two  commenters 
suggested  that  the  definition  of 
"siunmary  rating"  be  retained.  Another 
commenter  suggested  that  either  the 
definition  be  retained  or  all  references 
to  sununary  rating  be  removed.  In 
current  regulation  at  §  430.203,  the 
definition  of  summary  rating  requires  a 
label  describing  an  employee's  overall 
level  of  performance.  In  practice,  the 
term  "summary  rating"  frequently 
means  the  label  only,  without  reference 
to  the  appraisal  process  or 
documentation  that  generated  it.  OPM 
proposed  to  replace  summary  rating 
with  performance  rating,  which  requires 
only  the  appraisal  of  critical  and  non- 
critical  elements  in  an  employee's 
performance  plan.  To  help  minimize 
confusion  in  this  area,  OPM  is  removing 
references  to  siunmary  rating.  OPM  also 
is  replacing  references  to  "siunmary 
rating  level"  with  "summary  level."  A 
siunmary  level  must  be  assigoed  with  a 
performance  rating  is  prepared  as  part  of 
a  rating  of  record.  At  other  times, 
assigning  a  summary  level  is  optional. 
(See  §  430.203  [performance  plan,  rating 
o/ record):  §430.204(b)(3)(iv): 

§§  430.208  (b),  (c),  and  (d);  and 
§  531.504(b).) 

3.  Other  "Terms.  In  several  instances, 
commenters  requested  that  definitions 
of  terms  such  as  "team,"  "informal 
recognition  item,"  and  the  performance 
and  summary  levels  themselves  be 
provided  in  the  regulations. 
Commenters  also  requested  that — 


•  the  regulations  include  precise 
requirements  for  performance  standards; 

•  "as  soon  as  practicable"  be  defined; 

•  the  proposed  provision  at 

§  531.409(d)(l)(v)  for  waiving  the 
acceptable  level  of  competence  (ALOC) 
determination  for  labor  representatives 
be  permitted  only  for  employees  who 
are  performing  representational  duties  a 
full  100  percent  of  their  time;  and 

•  "performance-based"  be  added  to 
modify  "actions  based  on  unacceptable 
performance"  that  must  be  provided  for 
under  §  430.207(d)(2),  which  would 
have  restricted  the  actions  an  agency 
could  take  to  deal  with  a  poor 
performer. 

OPM  is  committed  to  emphasizing 
flexibility  for  the  performance  appraisal 
and  award  programs  that  will  be 
established  under  these  regulations. 
Accordingly,  OPM  is  not  adopting  these 
suggestions. 

C.  Appraisal  Program  Procedures 

A  number  of  commenters  suggested 
restoring  or  adding  procedural 
requirements  within  an  appraisal 
program,  such  as — 

•  requiring  paper  copies  of 
performance  plans  and  ratings  of  record; 

•  requiring  a  minimum  appraisal 
period  of  at  least  90  days; 

•  requiring  close-out  ratings; 

•  specifying  how  to  treat  employees 
on  detail; 

•  coordinating  the  assignment  of 
summary  levels  between  programs  to 
assure  equitable  distribution  of  rewards; 
and 

•  establishing  specific  requirements 
and  criteria  for  granting  quality  step 
increases  under  appraisal  programs  that 
do  not  use  a  Level  5  summary. 

OPM  believes  that  agencies  should  have 
the  flexibility  and  authority  to  design 
their  own  means  of  addressing  these 
procedures  so  that  they  fit  their  work 
technologies  or  cultures  well. 
Consequently,  OPM  is  not  adopting 
these  suggestions. 

Five  commenters  urged  OPM  to 
reconsider  removing  the  requirement  to 
assist  employees  whose  performance  is 
better  than  "Unacceptable,"  but  not 
"Fully  Successful"  (or  equivalent).  OPM 
had  removed  the  requirement  on  the 
basis  that  it  went  further  than  the  statute 
required  and  that  agencies  would  have 
the  full  discretion  to  provide  such 
assistance  without  a  Govemmentwide 
regulation.  However,  OPM  agrees  that  a 
commitment  to  improving  performance 
includes  assisting  a  marginal  performer. 
Accordingly,  OPM  is  adding  language  to 
emphasize  that  agencies  should  offer 
assistance  to  employees  whose 
performance  is  less  than  "Fully 


Successful"  (or  equivalent).  (See 
§  430.207(c).) 

Some  commenters  suggested  that  the 
proposed  provision  to  permit  the  delay 
of  an  acceptable  level  of  competence 
(ALOC)  determination  for  employees 
completing  an  opportunity  to  improve 
or  under  notice  of  a  performance-based 
action  to  be  taken  under  5  CFR  part  432 
or  752  is  unfair  to  employees  whose 
performance  is  less  than  "Fully 
Successful"  but  better  than 
"Unacceptable."  These  marginal 
performers  would  not  have  access  to 
such  a  delay  and,  upon  improvement  to 
the  "Fully  Successful"  level,  to  a 
retroactive  within-grade  increase.  Thus, 
those  whom  management  deemed  to  be 
performing  at  an  unacceptable  level 
would  be  endowed  writh  greater  rights 
than  those  whose  performance  is 
somewhat  better,  thereby  creating  an 
ineouity  in  the  appHcation  of  the  law. 

OPM  agrees.  Tne  proposed  regulation 
does  not  farther  our  policy  objectives. 
All  employees  whose  performance  is 
deemed  less  than  "Fully  Successful" 
should  be  treated  equally  for  ALOC 
determinations.  No  group  of  less  than 
"Fully  Successful"  performers  should 
be  granted  advantage  over  any  others. 
Accordingly,  these  final  regulations  do 
not  include  the  provision  at  §  531.409(c) 
as  described  above  for  delaying  the 
ALOC  determination.  (See  §  531.409 
(amendments  to  paragraphs  (c)(2) 
through  (c)(3)  as  proposed,  withdrawn).) 

Four  commenters  addressed  the 
provision  requiring  agencies  to 
communicate  to  employees  about 
relevant  parts  of  appUcable  performance 
management  systems  and  programs.  All 
stressed,  to  varying  degrees,  the 
importance  of  training  and  the  concern 
that  OPM's  omitting  specific  mention  of 
it  would  send  inappropriate  signals 
about  its  importance,  if  not  necessity,  in 
implementing  effective  systems  and 
programs.  One  commenter  specifically 
recommended  that  OPM  re-insert  the 
training  requirement.  OPM  is  not 
adopting  this  suggestion  because  we  had 
proposed  to  remove  the  training 
requirement  to  allow  agencies  the 
flexibility  to  use  resources  in  addition  to 
formal  training  funds  to  communicate 
system  and  program  operations  to 
supervisors  and  employees.  OPM 
recognizes,  however,  that  while  formal 
training  is  rarely  sufficient,  it  often  is 
necessary  to  ensure  adequate 
communication.  Accordingly,  OPM  is 
adding  a  specific  reference  to  formal 
training  as  an  example  of 
communicating  to  employees  and 
supervisors  about  the  relevant  parts  of 
applicable  appraisal  systems  and 
programs  and  award  programs.  (See 
§  430.209(c)  and  §451. 106(c).) 
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D.  Forced  Distributions  of  Ratings 

Several  commenters  questioned 
OPM's  proposal  at  §  430.208(c)  to 
permit  agency  appraisal  programs  to  use 
"forced  distributions"  of  summary 
levels  for  ratings  of  record  and  urged 
that  OPM  restore  the  existing 
prohibition  on  their  use.  These 
commenters  believed  that  forced 
distributions  were  incompatible  with 
effective  performance  management. 
OPM  is  persuaded  by  the  arguments  that 
criticized  the  use  of  forced  distributions 
and  is  adopting  the  suggestions  that  the 
regulations  continue  to  prohibit  forced 
distributions,  as  the  current  regulations 
do  at  §  430.206(d).  Therefore,  the 
proposed  language  at  §  430.208(c)  is 
being  changed  from  being  a  permissive 
authority.  Under  these  final  regulations, 
no  limitations  on  ratings  at  any  level 
used  by  an  appraisal  program  are 
permitted.  Tlie  regulations  still  require 
that  a  summary  level  be  derived  solely 
from  comparing  performance  to  the  pre- 
established  standards  required  for 
critical  and  non-critical  elements  and 
not  be  based  at  all  on  additional 
performance  elements.  Definitions  of 
additional  performance  element  and 
non-critical  element  are  added  or 
restored  as  outlined  above  to  clarify  this 
issue.  OPM  is  permitting  more 
flexibility  to  use  non-critical  elements  to 
derive  a  summary  level  and  in  making 
performance  distinctions  above  a  Level 
3  summary  ("Fully  Successful"  or 
equivalent),  while  heeding  the 
commenters'  calls  for  not  permitting 
quotas  for  summary  levels.  However, 
OPM  is  also  adding  language  to  clarify 
that  using  methods  where  relative 
com{>ari8ons  are  made  among 
individuals  or  groups,  such  as  rank 
ordering  or  categorizing  employees,  may 
be  used  for  purposes  outside  appraisal 
and  assigning  a  summary  level,  such  as 
making  decisions  about  distributing 
rewards.  (See  §  430.208(c).) 

Vn.  Performance  and  Awards  Data 

Nine  commenters  requested 
additional  information  and  OPM 
guidance  regarding  how  to  report  award 
and  performance  data  to  the  Central 
Personnel  Data  File  (CPDF)  and 
clarification  of  the  transfer  of  rating 
requirements  when  employees  change 
agencies  or  leave  Federal  service. 

llie  inclusion  of  these  reporting 
requirements  in  the  performance 
management  and  award  regulations  is 
intended  to  reinforce  their  mandatory 
nature.  However,  official  OPM  poUcy  on 
how  agencies  are  to  comply  with  these 
reporting  requirements  is  contained  in 
three  OPM  CDperating  Manuals.  Policy 
and  instructions  on  how  to  submit  data 


to  the  CPDF  are  contained  in  FEDERAL 
WORKFORCE  REPORTING  SYSTEMS. 
Policy  and  instructions  on  how  to 
process  personnel  actions,  including 
appropriate  nature-of-action  codes 
(NOAC's)  for  awards,  within-grade 
increases,  and  quality  step  increases,  are 
in  THE  GUIDE  TO  PROCESSING 
PERSONNEL  ACTIONS.  Finally,  policy 
and  instructions  on  the  transfer  of 
performance  records  are  addressed  in 
the  regulations  at  5  CFR  part  293  and, 
along  with  records  documentation 
requirements  for  the  Official  Personnel 
Folder  (OPF),  in  THE  GUIDE  TO 
PERSONNEL  RECORDKEEPING. 
The  new  regulations  in  part  451 
remove  the  specific  requirement  to 
prepare  an  SF-50  for  a  time-off  award. 
This  is  consistent  with  OPM's  intent  to 
review  the  data  collection  and  reporting 
and  documentation  requirements  for 
appraisal  and  awards  in  the  coming 
months  with  the  objective  of  simplifying 
requirements  to  the  extent  possible, 
given  OPM's  responsibilities  for 
maintaining  Govemmentwide  data  in 
these  areas.  In  the  meantime,  agencies 
are  reminded  that  they  should  follow 
the  reporting  and  documentation 
requirements  specified  in  the  relevant 
OPM  Operating  Manuals,  which  at  this 
point  still  require  SF-50 's  for  all  cash 
and  time-off  awards.  Accordingly,  the 
regulations  are  amended  to  clarify  that 
transfer,  documentation,  and  reporting 
of  records  must  be  done  in  compliance 
with  these  OPM  Operating  Manuals. 
Further,  language  is  added  to  indicate 
where  they  can  be  obtained.  (See 
§§  430.209(b)  and  (e);  §§  451.106(e),  (f), 
and  (g);  and  §  531.507(b).) 

Vm.  Miscellaneous,  Technical,  and 
Editorial  Changes 

OPM  is  incorporating  two  structural 
changes  in  these  final  regulations.  OPM 
is  replacing  text  describing  the  summary 
levels  available  for  program  use  with  a 
table  of  permissible  patterns  of 
summary  levels  and  explanatory  text.  In 
addition  to  providing  a  clearer 
presentation  of  what  combinations  of 
summary  levels  may  be  used,  this  table 
establishes  a  convenient  pattern  label  (A 
through  H)  for  possible  reference  in 
future  data  reporting  instructions  in  the 
OPM  Operating  Manual,  FEDERAL 
WORKFORCE  REPORTING  SYSTEMS. 
A  conforming  change  requires  agencies 
to  specify  in  their  systems  which 
patterns,  not  levels,  programs  are 
permitted  to  adopt.  (See 
§430.204(b)(3)(iv)  and  §§  430.208(d)(1) 
and  (2).) 

OPM  is  revising  the  definitions  of 
appraisal  period  and  rating  of  record  to 
accommodate  their  establishment  under 
programs  in  accordance  with  an  agency 


system.  (See  §  430.203  [appraisal 
period,  rating  of  record).) 

One  commenter  found  it  confusing 
that  the  definition  of  performance  rating 
makes  no  mention  of  deriving  a 
summary  level.  OPM  had  intended  that 
silence  on  the  derivation  of  a  summary 
level  would  be  taken  to  imply  consent. 
To  make  our  intent  clearer,  however, 
OPM  is  revising  the  definition  of 
performance  rating  to  specify  explicitly 
that  assigning  a  summary  level  is 
permitted.  A  summary  level  is  required 
only  for  a  rating  of  record.  (See 
§430.203  [performance  rating).) 

The  definition  of  performance  rating 
is  being  revised  to  include  the  new 
flexibility  to  use  additional  performance 
elements.  (See  §  430.203  [Performance 
standard).) 

The  provision  requiring  an  appraisal 
program  to  estabUsb  a  minimum  period 
is  being  revised  so  that  the  minimum 
period  applies  to  performance  ratings 
only,  rather  than  a  more  general 
performance  determination.  This  change 
accommodates  a  commenter's 
suggestion  to  ensure  that  agencies  retain 
the  flexibility  to  make  a  determination 
abput  performance  at  any  time,  as 
permitted,  for  example,  in  an 
unacceptable  performance 
determination.  (See  §  430.207(a).) 

The  provision  prohibiting  the 
assignment  of  a  Level  1 
("Unacceptable")  summary  if  all  critical 
elements  are  rated  "Fully  Successful" 
(or  equivalent)  or  better  is  being 
corrected  to  align  with  statute,  which 
links  unacceptable  performance  overall 
with  an  "Unacceptable"  (not  just  "less 
than  'Fully  Successful'  ")  appraisal  on 
one  or  more  critical  elements.  (See 
§  430.208(b)(1).) 

One  commenter  asserted  that  OPM 
must,  but  does  not,  allow  itself  to 
disapprove  an  appraisal  system  at 
§  430.210.  OPM  does  not  contemplate 
such  disapproval  because  an  agency 
must  have  an  approved  appraisal  system 
under  which  it  can  manage 
performance,  take  performance-based 
actions  under  5  CFR  part  432  or  752, 
and  make  other  personnel  decisions.  In 
this  respect,  an  appraisal  system  is 
unlike  an  award,  which  OPM  may 
disapprove  in  some  cases.  This  does  not 
mean  that  OPM  cannot  withhold 
approval  of  a  proposed  appraisal  system 
until  it  is  made  to  conform  to  regulatory 
requirements;  it  only  means  that 
ultimately  an  appraisal  system  must  be 
approved.  Of  course,  OPM  would  work 
with  the  agency  to  ensure  that  such 
approval  could  be  given.  Accordingly, 
OPM  is  not  adopting  the  suggestion. 

The  provisions  cross-referencing 
current  regulation  at  §  534.403  are  being 
revised  to  clarify  that  Senior  Executive 
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Service  (SES)  perfonnance  awards  are 
authorized  by  5  U.S.C.  5384,  not 
subchapter  I  of  chapter  45,  United  States 
Code.  Awards  to  SES  members  for  goals, 
objectives,  and  accomplishments 
attained  through  sustained  superior 
performance  of  regular  job  duties  and 
responsibihties  are  properly  made 
under  5  U.S.C.  5384.  (See  §§  451.101(d) 
and  451.104(a)(3).) 

One  commenter  suggested  that  the 
reference  to  "productivity  gainshares" 
be  removed  from  the  definition  of  award 
proposed  at  §  451.102.  OPM  is  adopting 
this  suggestion  and  is  including 
"productivity  gain"  among  the 
contributions  that  can  form  the  basis  for 
granting  an  award.  (See  §451.102 
{award)  and  §  451.104(a)(1).) 

One  commenter  asked  whether  time- 
off  and  honorary  awards  should  be 
excluded  from  tax  withholding.  OPM 
does  not  have  the  authority  to  determine 
the  applicability  of  tax  withholding  or 
any  other  tax  rules.  The  provision 
specifying  that  awards  are  subject  to  tax 
withholding  has  always  been  intended 
to  serve  as  a  reminder  to  agencies  of 
their  obligations  to  the  Internal  Revenue 
Service  and  other  tax  collecting 
authorities.  Accordingly,  it  is  being 
broadened  to  reflect  the  fact  that  non- 
cash awards  may  be  considered 
supplemental  wages  and  subject  to 
applicable  tax  rules  (See  §  451.104(c).) 

One  commenter  suggested  that  the 
awards  regulations  be  amended  to 
permit  giving  awards  to  private  citizens 
and  former  Federal  employees.  OPM 
addressed  a  similar  comment  in  the 
final  regulations  on  incentive  awards, 
pay,  and  leave  published  on  June  27, 
1995,  at  60  FR  33097-33098.  In  the 
supplementary  information  pubUshed 
with  those  regulations,  OPM  explained 
that  awards  authorized  by  chapter  45  of 
title  5,  United  States  Code,  may  be 
granted  only  to  Federal  employees  or 
former  Federal  employees  for 
contributions  made  while  in  the  Federal 
service.  To  accord  with  current 
regulation  (as  amended  June  27, 1995) 
and  statutory  intent,  OPM  is  extending 
the  provision  permitting  agencies  to 
grant  awards  to  the  legal  heirs  or  estates 
of  deceased  employees  to  include 
former  employees,  but  not  private 
citizens.  (See  §45 1.104(e).) 

To  protect  the  integrity  of  quality  step 
increases  (QSI's),  OPM  is  adding  a 
provision  that  requires  an  employee 
covered  by  an  appraisal  program  not 
using  a  Level  5  ("Outstanding,  or 
equivalent)  summary  to  receive  the 
highest  rating  of  record  that  the  program 
does  use  as  well  as  to  meet  whatever 
eligibility  criteria  the  agency  establishes 
before  the  employee  can  receive  a  QSI. 
QSI's  are  intended  to  recognize  or 


provide  incentives  for  sustained, 
extraordinary  performance.  Granting 
one  to  an  employee  who  has  not 
demonstrated  both  by  receiving  the 
highest  rating  of  record  that  can  be 
achieved  would  be  inconsistent  with 
that  intent.  (See  §  531.504(b).) 

OPM  is  amending  §  531.507  to 
eliminate  the  requirement  that  agencies 
establish  plans  for  granfing  quaUty  step 
increases.  Executive  Order  11721 
(Providing  for  Federal  Pay 
Administration,  May  23,  1973),  as 
amended,  which  required  that  OPM 
establish  such  an  agency  responsibility, 
has  been  revoked.  Accordingly,  OPM 
may  now  deregulate  further  in  this  area 
and  will  no  longer  require  these  plans. 
Of  course,  agencies  may  continue  to 
establish  such  plans.  Additional 
references  to  Executive  Order  11721  are 
also  being  removed.  (See  §  531.404(a), 
§  531.501,  and  §  531.507  (paragraph  (a) 
as  proposed,  removed).) 

OPM  is  not  revising,  as  was  proposed, 
the  authority  citation  for  part  531  and 
two  of  the  provisions  establishing 
principal  authorities  for  regulating 
within-grade  increases.  The  authority 
citation  and  the  provision  at 
§  531.401(c)  need  not  be  revised  because 
of  final  regulations  on  incentive  awards, 
pay,  and  leave  published  on  June  27, 
1995,  at  60  FR  33097-33098.  Those 
regulations  corrected  references  in  the 
authority  citation  and  revised 
§  531.401(c)  to  replace  references  to  5 
U.S.C.  5335  and  E.0. 11721  (revoked) 
with  a  general  reference  to  5  U.S.C. 
5338.  The  provision  at  §  531.401(d) 
need  not  be  revised  because  the  title  of 
Public  Law  103-89  is  already  identified 
properly.  Accordingly,  the  authority 
citation  as  proposed  is  being  revised  to 
match  ciurent  regidation  (as  amended 
June  27. 1995),  and  its  instruction  line 
revised  to  indicate  no  change.  Also,  the 
entire  instruction  to  revise  paragraphs 
(c)  and  (d)  in  §  531.401  is  being 
removed.  (See  part  531  (authority 
citation)  and  §  531.401  (amendments  to 
paragraphs  (c)  and  (d)  as  proposed, 
withdrawn).) 

The  undesignated  provision  at  the 
end  of  §  531.409(d)  is  being  designated, 
which  requires  redesignation  of  the  rest 
of  §  531.409(d).  (See  §§531.409  (d)(1) 
through  (d)(2).) 

Finally,  OPM  received  several 
comments  suggesting  minor  editorial 
changes  to  improve  understanding  and 
readabihty  of  regulatory  text.  OPM  is 
adopting  many  of  them  and  making 
conforming  changes.  Also,  minor 
editorial  changes  are  being  made  to 
correct  typographical  errors  or  to  clarify 
text:  (See  §  430.102(b)(4);  §  430.201(b); 
§  430.202(c):  §§430.204  (b)  and  (b)(3) 
through  (b)(5);  §  430.205(b); 


§  430.206(b)(6);  §  430.207(d): 
§  430.208(b):  part  451  (authority 
citation);  §§451.101  (a)  and  (c); 
§451.102  (award  program);  §451. 104(b); 
§§451.105  (a)  and  (b),  §§451.106  (b) 
and  (h);  §§451.107  (a)  and  (b); 
§  451.201(b);  §  531.402(a);  §  531.403 
[acceptable  level  of  competence, 
equivalent  increase)  §  531.409(d)(2);  and 
§§531.507  (a)  and  (b).) 

DC.  Requests  for  Guidance 

Fourteen  commenters  requested  that 
OPM  provide  additional  guidance  on  a 
variety  of  topics,  including: 

•  how  to  proceed  fitun  a  centraUzed 
to  a  decentralized  approach  to  systems 
and  programs; 

•  model  appraisal  and  award 
programs  and  information  about  agency 
experience; 

•  examples  of  what  the  phrase  "or 
otherwise  recorded"  might  cover  and 
how  agencies  can  appropriately  move  to 
a  paperless  format; 

•  examples  of  Govemmentv^ride 
regulations  with  compUance 
implications  for  designing  an  award 
program;  and 

•  examples  of  criteria  and  procedures 
that  could  be  used  to  identify 
"sustained  performance  of  high  quaUty" 
when  determining  eUgibility  for  quality 
step  increases  under  appraisal  programs 
that  do  not  use  a  Level  5  summary. 

OPM  will  issue  additional  guidance  in 
various  formats  on  all  of  these  issues.  In 
particular,  agency  personnel  directors 
will  receive  specific  guidance  for 
submitting  agency  system  descriptions. 
OPM  will  also  provide  program 
designers  with  examples  of  the  wide 
variety  of  programs  that  can  be  designed 
under  a  single,  flexible  agency  appraisal 
system. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations-will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  ofSubjeets 

5  CFR  Parts  430  and  451 

Decorations,  medals,  awards. 
Government  employees. 

5  CFfl  Part  432 

Administrative  practice  and 
procedure.  Government  employees. 
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5  CFR  Part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 

U.S.  Office  of  Personnel  Management. 

Jams  B.  King, 

DkectoT. 

Accordingly.  OPM  is  amending  parts 
430,  432,  451  and  531  of  title  5,  Code 
of  Federal  Regulations,  as  follows: 

PART  430-PERFORMANCE 
MANAGEMENT 

1.  The  authority  citation  for  part  430 
is  revised  to  read  as  follows: 

Anfliortty:  5  U.S.C  chapter  43. 

2.  Subpart  A,  is  revised  to  read  as 
fallows: 

Stibpart  A— Perfonnance  Management 

Sec. 

430.101  Authority. 

430.102  Performance  management. 

Sut)part  A — Performance  Management 

S43ai01    Auttiortty. 

Chapter  43  of  title  5.  United  States 
Code,  provides  for  the  performance 
appraisal  of  Federal  employees.  This 
subpart  supplements  and  implements 
this  portion  of  the  law. 

§  430.1 02    Pert omiance  management 

(a)  Performance  management  is  the 
systematic  process  by  which  an  agency 
involves  its  employees,  as  individuals 
and  members  of  a  group,  in  improving 
organizational  effectiveness  in  the 
accomplishment  of  agency  mission  and 
goals. 

(b)  Performance  management 
integrates  the  processes  in  agency  uses 
to— 

(1)  Communicate  and  clarify 
oreanizational  goals  to  employees; 

(2)  Identify  individual  and,  where 
apphcable,  team  accoimtability  for 
accomplishing  organizational  goals; 

(3)  Identify  andaddress 
developmental  needs  for  individuals 
and,  where  applicable,  teams; 

(4)  Assess  and  improve  individual, 
team,  and  organizational  performance: 

(5)  Use  appropriate  measiires  of 
performance  as  the  basis  for  recognizing 
and  rewarding  accomplishments;  and 

(6)  Use  the  results  of  performance 
appraisal  as  a  basis  for  appropriate 
personnel  actions. 

3.  Subpart  B,  consisting  of  §§430.201 
through  430.210,  is  revised  to  read  as 
follows: 

Subpart  B — Pefformaitbe  Appraisal  for 
General  Schedule,  Prevailing  Rate,  and 
Certain  Other  Employees 

Sec. 

430.201  General. 

430.202  Coverage. 


430.203  Definitions. 

430.204  Agency  performance  appraisal 
system(8). 

430.205  Agency  performance  appraisal 
program(s). 

430.206  Planning  performance. 

430.207  Monitoring  performance. 

430.208  Rating  performance. 

430.209  Agency  responsibilities. 

430.210  OPM  responsibilities. 

Subpart  B— Performance  Appraisal  for 
General  Schedule,  Prevailing  Rate,  and 
Certain  Other  Employees 

§430.201    General. 

(a)  Statutory  authority.  Chapter  43  of 
title  5,  United  States  Code,  provides  for 
the  establishment  of  agency 
performance  appraisal  systems  and 
requires  the  Office  of  Personnel 
Management  (OPM)  to  prescribe 
regulations  governing  such  systems.  The 
regulations  in  this  sub|}art  in 
combination  with  statute  set  forth  the 
requirements  for  agency  performance 
appraisal  system(s)  and  program(s)  for 
employees  covered  by  subchapter  I  of 
chapter  43. 

(b)  Savings  provision.  The 
performance  appraisal  system  portion  of 
an  agency's  Performance  Management 
Plan  approved  by  OPM  as  of  August  23, 
1995  shall  constitute  an  approved 
performance  appraisal  system  under  the 
regulations  in  this  subpart  until  such 
time  changes  to  the  system  are 
approved.  No  provision  of  the 
regulations  in  this  subpart  shall  be 
applied  in  such  a  way  as  to  affect  any 
administrative  proceeding  related  to  any 
action  taken  under  regulations  in  this 
chapter  pending  on  August  23, 1995. 

§430.202    Coverage. 

(a)  Employees  and  agencies  covered 
by  statute.  (1)  Section  4301(1)  of  title  5. 
United  States  Code,  defines  agencies 
covered  by  this  subpart. 

(2)  Section  4301(2)  of  title  5,  United 
States  Code,  defines  employees  covered 
by  statute  by  this  subpart.  Besides 
General  Schedule  (GS/GM)  and 
prevailing  rate  employees,  coverage 
includes,  but  is  not  limited  to,  senior- 
level  and  scientific  and  professional 
employees  paid  under  5  U.S.C.  5376. 

(b)  Statutory  exclusions.  This  subpart 
does  not  apply  to  agencies  or  employees 
excluded  by  5  U.S.C.  4301(1)  and  (2), 
the  United  States  Postal  Service,  or  the 
Postal  Rate  Commission. 

(c)  Administrative  exclusions.  OPM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  4301(2)(G}.  The 
regulations  in  this  subpart  exclude 
excepted  service  positions  for  which 
employment  is  not  reasonably  expected 
to  exceed  the  minimum  period 


established  under  §  430.207(a)  in  a 
consecutive  12-month  period. 

(d)  Agency  requests  for  exclusions. 
Heads  of  agencies  or  their  designees 
may  request  the  Director  of  OPM  to 
exclude  positions  in  the  excepted 
service.  The  request  must  be  in  writing, 
explaining  why  the  exclusion  would  be 
in  the  interest  of  good  administration. 

§430.203    Definitions. 

In  this  subpart,  terms  are  defined  as 
follows: 

Additional  performance  element 
means  a  dimension  or  aspect  of 
individual,  team,  or  organizational 
performance  that  is  not  a  critical  or  non- 
critical  element.  Such  elements  are  not 
used  in  assigning  a  summary  level  but, 
like  critical  and  non-critical  elements, 
are  useful  for  purposes  such  as 
commimicating  performance 
expectations  and  serving  as  the  basis  for 
granting  awards.  Such  elements  may 
include,  but  are  not  limited  to. 
objectives,  goals,  program  plans,  work 
plans,  and  other  means  of  expressing 
expected  performance. 

Appraisal  means  the  process  imder 
which  performance  is  reviewed  and 
evaluated. 

Appraisal  period  means  the 
established  period  of  ftne  for  which 
performance  will  be  reviewed  and  a 
rating  of  record  will  be  prepared. 

Appraisal  program  means  the  specific 
procedures  and  requirements 
established  imder  the  policies  and 
parametera  of  an  agency  appraisal 
system. 

Appraisal  system  means  a  framework 
of  policies  and  parameters  established 
by  an  agency  as  defined  at  5  U.S.C. 
4301(1)  for  the  administration  of 
performance  appraisal  programs  imder 
subchapter  I  of  chapter  43  of  title  5, 
United  States  Code,  and  this  subpart. 

Critical  element  means  a  work 
assignment  or  responsibilify  of  such 
importance  that  imacceptable 
performance  on  the  element  would 
result  in  a  determination  that  an 
employee's  overall  performance  is 
imacceptable. 

Non-critical  element  means  a 
dimension  or  aspect  of  individual,  team, 
or  organizational  performance, 
exclusive  of  a  critical  element,  that  is 
used  in  assigning  a  summary  level.  Such 
elements  may  include,  but  are  not 
limited  to,  objectives,  goals,  program 
plans,  work  plans,  and  other  means  of 
expressing  expected  performance. 

Performance  means  accomplishment 
of  work  assignments  or  responsibilities. 

Performance  appraisal  system:  See 
Appraisal  system. 

Performance  plan  means  all  of  the 
written,  or  otherwise  recorded. 
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performance  elements  that  set  forth 
expected  performance.  A  plan  must 
include  all  critical  and  non-critical 
elements  and  their  performance 
standards. 

Performance  rating  means  the  written, 
or  otherwise  recorded,  appraisal  of 
performance  compared  to  the 
performance  standard(s)  for  each  critical 
and  non-critical  element  on  which  there 
has  been  an  opportimity  to  perform  for 
the  minimum  period.  A  performance 
rating  may  include  the  assignment  of  a 
summary  level  (as  specified  in 
§  430.208(d)). 

Performance  standard  means  the 
management-approved  expression  of  the 
performance  threshold(s), 
requlrement(s),  or  expectation(s)  that 
must  be  met  to  be  appraised  at  a 
particular  level  of  performtmce.  A 
performance  standard  may  include,  but 
is  not  limited  to,  quality,  quantity, 
timeliness,  and  manner  of  performance. 

Progress  review  means 
communicating  with  the  employee 
about  performance  compared  to  the 
performance  standards  of  critical  and 
non-critical  elements. 

Rating  of  record  means  the 
performance  rating  prepared  at  the  end 
of  an  appraisal  period  for  performance 
over  the  entire  pftod  and  the 
assignment  of  a  summary  level  (as 
specified  in  §  430.208(d)).  This 
constitutes  the  official  rating  of  record 
referenced  in  this  chapter. 

§  430.204    Agency  pert onnance  appnrisal 
sy8tefn(s). 

(a)  Each  agency  as  defined  at  section 
4301(1)  of  tide  5,  United  States  Ckxie, 
shall  develop  one  or  more  performance 
appraisal  systems  for  employees 
covered  by  this  subpart. 

(b)  An  agency  appraisal  system  shall 
establish  agencywide  policies  and 
parameters  for  the  application  and 
operation  of  performance  appraisal 
within  the  agency  for  the  employees 
covered  by  the  system.  At  a  minimnni 
a  agency  system  shall — 

(1)  Provide  for — 

(i)  Establishing  employee  performance 
plans,  including,  but  not  limited  to, 
critical  elements  and  performance 
standards; 

(u)  Communicating  performance 
plans  to  employees  at  the  beginning  of 
an  appraisal  period; 

(iii)  Evaluating  each  employee  dimng 
the  appraisal  period  on  the  employee's 
elements  and  standards; 

(iv)  Recognizing  and  rewarding 
employees  whose  performance  so 
warrants; 

(v)  Assisting  employees  in  improving 
unacceptable  performance;  and 

(vi)  Reassigning,  reducing  in  grade,  or 
removing  employees  who  continue  to 


have  unacceptable  performance,  but 
only  after  an  opportunity  to  demonstrate 
acceptable  performance. 

(2)  Identify  employees  covered  by  the 
system; 

(3)  Specify  the  flexibilities  an  agency 

grogram  established  imder  the  system 
as  for  setting — 

(i)  The  length  of  the  appraisal  period 
(as  specified  in  §  430.206(a)); 

(ii)  The  length  of  the  miniTnnm  period 
(as  specified  in  §  430.207(a)); 

(iii)  The  niunber(s)  of  performance 
levels  at  which  critical  and  non-critical 
elements  may  be  appraised  (as  specified 
in  §  430.206(b)(7)  (i)(A)  and  (ii)(A));  and 

(iv)  The  pattern  of  summary  levels 
that  may  be  assigned  in  a  rating  of 
record  (as  specified  in  §  420.208(d)); 

(4)  Include,  where  appUcable,  criteria 
and  procedures  for  establishing  separate 
appraisal  programs  under  an  appraisal 
system;  and 

(5)  Reqiiire  that  an  appraisal  program 
shall  conform  to  statute,  the  regulations 
of  this  chapter,  and  the  requirements 
established  by  the  appraisal  system. 

(c)  Agencies  are  encoiuaged  to 
involve  employees  in  developing  and 
implementing  their  system(s).  When 
agencies  involve  employees,  the  method 
of  involvement  shall  be  in  accordance 
with  the  law. 

S  430.206    Agency  performance  appraisal 
program(s). 

(a)  Each  agency  shall  estabUsh  at  least 
one  appraisal  program  of  specific 
procediues  and  requirements  to  be 
implemented  in  accordance  with  the 
applicable  agency  appraisal  system.  At 
a  minimum,  each  appraisal  program 
shall  specify  the  employees  covered  by 
the  program  and  include  the  procediues 
and  requirements  for  planning 
performance  (as  specified  in  §430.206), 
monitoring  performance  (as  specified  in 
§430.207),  and  rating  performance  (as 
specified  in  §  430.208). 

(b)  An  agency  program  shall  estabUsh 
criteria  and  procediues  to  address 
employee  performance  for  employees 
who  are  on  detail,  who  are  transferred, 
and  for  other  special  circumstances  as 
established  by  the  agency. 

(c)  An  agency  may  permit  the 
development  of  separate  appraisal 
programs  under  an  appraisal  system. 

(d)  Agencies  are  encouraged  to 
involve  employees  in  developing  and 
implementing  their  program(s).  When 
agencies  involve  employees,  the  method 
of  involvement  shall  be  in  accordance 
with  law. 

S  430.206    Planning  performance. 

(a)  Appraisal  period.  (1)  An  appraisal 
program  shall  designate  an  official 
appraisal  period  for  which  a 


performance  plan  shall  be  prepared, 
during  which  performance  shall  be 
monitored,  and  for  which  a  rating  of 
record  shall  be  prepared. 

(2)  The  appraisal  period  shall 
generally  be  designated  so  that 
employees  shall  be  provided  a  rating  of 
record  on  an  annual  basis.  An  appraisal 
program  may  provide  that  longer 
appraisal  periods  may  be  designated 
when  work  assigrunents  and 
responsibilities  so  warrant  or 
performance  management  objectives  can 
be  achieved  more  effectively. 

(b)  Performance  plan.  (1)  Agencies 
shall  encourage  employee  participation 
in  establishing  performance  plans. 

(2)  Performance  plans  shaO  be 
provided  to  employees  at  the  beginning 
of  each  appraisal  period  (normally 
within  30  days). 

(3)  An  appraisal  program  shall  require 
that  each  employee  be  covered  by  an 
appropriate  written,  or  otherwise 
recorded,  performance  plan  based  on 
work  assignments  and  responsibilities. 

(4)  Each  performance  plan  shall 
include  all  elements  which  are  used  in 
deriving  and  assigning  a  summary  level, 
including — 

(i)  At  least  one  critical  element  that 
addresses  individual  performance;  and 
(ii)  Any  non-critical  element(s). 

(5)  Each  performance  plan  may 
include  one  or  more  additional 
performance  elements,  which — 

(i)  Are  not  used  in  deriving  and 
assigning  a  summary  level,  and 

(ii)  Are  used  to  support  performance 
management  processes  as  described  at 
§  430.102(b). 

(6)  An  appraisal  program  shall 
establish  how  many  and  which 
performance  levels  may  be  used  to 
appraise  critical  and  non-critical 
elements. 

(7)  Elements  and  standards  shall  be 
established  as  follows — 

(i)  For  a  critical  element — 

(A)  At  least  two  levels  for  appraisal 
shall  be  used  with  one  level  being 
"Fully  Successful"  or  its  equivalent  and 
another  level  being  "Unacceptable,"  and 

(B)  A  performance  standard  shall  be 
estabUshed  at  the  "Fully  Successhil" 
level  and  may  be  estabUshed  at  other 
levels. 

(ii)  For  non-critical  elements,  when 
established, — 

(A)  At  least  two  levels  for  appraisal 
shall  be  used,  and 

(B)  A  performance  standard(s)  shaU  be 
established  at  wHatever  level(s)  is 
appropriate. 

(iii)  The  absence  of  an  established 
performance  standard  at  a  level 
specified  in  the  program  shall  not 
preclude  a  determination  that 
performance  is  at  that  level. 
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§430.207    Monitoring  performanoe. 

(a)  h4inimum  period.  An  appraisal 
program  shaU  establish  a  miniTnnm 
period  of  performance  that  must  be 
completed  before  a  performance  rating 
may  be  prepared. 

(d)  Ongoing  appraisal.  An  appraisal 
program  shall  include  methods  for 
appraising  each  critical  and  non-critical 
element  during  the  appraisal  period. 
Performance  on  each  critical  and  non- 
critical  element  shall  be  appraised 
against  its  performance  standard(s). 
Ongoing  appraisal  methods  shall 
include,  but  not  be  limited  to, 
conducting  one  or  more  progress 
reviews  during  each  appraisal  period. 

(c)  Marginal  performance.  Appraisal 
programs  should  provide  assistance 
whenever  pertormance  is  determined  to 
be  below  "Fully  Successful"  or 
equivalent  but  above  "Unacceptable." 

(d)  Unacceptable  performance.  An 
appraisal  program  shaU  provide  for — 


(1)  Assisting  employees  in  improving 
unacceptable  performance  at  any  time 
during  the  appraisal  period  that 
performance  is  determined  to  be 
unacceptable  in  one  or  more  critical 
elements;  and 

(2)  Taking  action  based  on 
unacceptable  performance. 

§430.208    Rating  performanca. 

(a)  As  soon  as  practicable  after  the 
end  of  the  appraisal  period,  a  written,  or 
otherwise  recorded,  rating  of  record 
shall  be  given  to  each  employee. 

(b)  Rating  of  record  procedures  for 
each  appraisal  program  shall  include  a 
method  for  deriving  and  assigning  a 
summary  level  as  specified  in  paragraph 
(d)  of  this  section  based  on  appraisal  of 
performance  on  critical  elements  and.  as 
appUcable,  non-critical  elements. 

(1)  A  Level  1  summary 
("Unacceptable")  shall  be  assigned  if 
and  only  if  performance  on  one  or  more 


critical  elements  is  appraised  as 
"Unacceptable." 

(2)  Consideration  of  non-critical 
elements  shaU  not  result  in  assigning  a 
Level  1  summary  ("  Unacceptable"). 

(c)  The  method  for  deriving  and 
assigning  a  summary  level  may  not  limit 
or  require  the  use  of  particular  summary 
levels  (i.e.,  establish  a  forced 
distribution  of  summary  levels). 
However,  methods  used  to  make 
distinctions  among  employees  or  groups 
of  employees  such  as  comparing, 
categorizing,  and  ranking  employees  or 
groups  on  the  basis  of  their  performance 
may  be  used  for  purposes  other  than 
assigning  a  summary  level  including, 
but  not  limited  to,  award  determinations 
and  promotion  decisions. 

(d)  Summary  levels.  (1)  An  appraisal 
program  shall  use  one  of  the  following 
patterns  of  siunmary  levels: 


Pattern 

Summary  level 

1 

2 

3 

4 

5 

A  

X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 

B     ;. „ 

X 

c 

X 

D  , „ „ 

X 

E  

X 

X 

F  „... 

X 
X 
X 

X 

G _ 

H  

X 
X 

X 

i_ . 

(2)  Summary  levels  shall  comply  with 
the  foUowing  requirements: 

(i)  Level  1  through  Level  5  are  ordered 
categories,  with  Level  1  as  the  lowest 
and  Level  5  as  the  highest; 

(ii)  Level  1  is  "Unacceptable"; 

(iii)  Level  3  is  "Fully  Successful"  or 
equivalent;  and 

(iv)  Level  5  is  "Outstanding"  or 
equivalent. 

(3)  The  term  "Outstanding"  shall  be 
used  only  to  describe  a  Level  5 
summary. 

(4)  Summary  levels  (Level  1  through 
Level  5)  shall  be  used  to  provide 
consistency  in  describing  ratings  of 
record  and  in  referencing  other  related 
regulations  (including,  but  not  limited 
to,  §351.504  of  this  chapter). 

(e)  A  rating  of  record  of 
"Unacceptable"  (Level  1)  shall  be 
reviewed  and  approved  by  a  higher 
level  management  official. 

(f)  The  rating  of  record  or  performance 
rating  for  a  disabled  veteran  shall  not  be 
lowered  because  the  veteran  has  been 
absent  fi-om  work  to  seek  medical 
treatment  as  provided  in  Executive 
Order  5396. 

(g)  When  a  rating  of  record  cannot  be 
prepared  at  the  time  specified,  the 


appraisal  period  shall  be  extended. 
Once  the  conditions  necessary  to 
complete  a  rating  of  record  have  been 
met,  a  rating  of  record  shall  be  prepared 
as  soon  as  practicable. 

(h)  A  performance  rating  may  be 
prepared  at  such  other  times  as  an 
appraisal  program  may  specify  for 
special  circumstances  including,  but  not 
limited  to,  transfers  and  performance  on 
details. 

§430.209    Agency  responsibilities. 

An  agency  shall — 

(a)  Submit  to  0PM  for  approval  a 
description  of  its  appraisal  system(s)  as 
specified  in  §  430.204(b)  of  this  subpart, 
and  any  subsequent  changes  that  modify 
any  element  of  the  agency's  system(s) 
that  is  subject  to  a  regulatory 
requirement  in  this  part; 

(b)  Transfer  the  employee's  most 
recent  ratings  of  record,  and  any 
subsequent  performance  ratings,  when 
an  employee  transfers  to  another  agency 
or  is  assigned  to  another  organization 
within  the  agency  in  compliance  with 
part  293  of  this  chapter  and  instructions 
in  the  OPM  Operating  Manual,  THE 
GUIDE  TO  PERSONNEL 
RECORDKEEPING,  for  sale  by  the  U.S. 


Government  Printing  Office, 
Superintendent  of  Documents; 

(c)  Communicate  with  supervisors 
and  employees  (e.g.,  through  formal 
training)  about  relevant  parts  of  its 
performance  appraisal  system(s)  and 
program(s); 

(d)  Evaluate  the  performance 
appraisal  system(s)  and  performance 
appraisal  program(s)  in  operation  in  the 
agency; 

(e)  Report  ratings  of  record  data  to  the 
Central  Personnel  Data  File  in 
compUance  with  instructions  in  the 
OPM  Operating  Manual,  FEDERAL 
WORKFORCE  REPORTING  SYSTEMS, 
for  sale  by  the  U.S.  Government  Printing 
Office,  Superintendent  of  Documents; 

(f)  Maintain  and  submit  such  records 
as  OPM  may  require;  and 

(g)  Take  any  action  required  by  OPM 
to  ensure  conformance  with  appUcable 
law,  regulation,  and  OPM  poUcy. 

§430.210    OPIM  responsibilities. 

(a)  OPM  shall  review  and  approve  an 
agency's  performance  appraisal 
8ystem(s). 

(b)  OPM  may  evaluate  the  operation 
and  appUcation  of  an  agency's 
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performance  appraisal  systemCs)  and 
program(s). 

(c)  If  OPM  determines  that  an 
appraisal  system  or  program  does  not 
meet  the  requirements  of  applicable 
law,  regiilation,  or  OPM  policy,  it  shall 
direct  die  agency  to  implement  an 
appropriate  system  or  program  or  to  take 
other  jcorrective  action. 

4.  In  §  430.303,  the  last  sentence  of 
the  definition  of  Performance 
Management  Plan  is  revised  to  read  as 
follows: 

1430303    DaflnNions. 

•        •        •        *        * 

Performance  Management  Plan  •  •  • 
The  Performance  Management  Plan, 
which  includes  the  SES  performance 
appraisal  plan,  must  be  submitted  to 
OPM  for  review  and  approval  as 
required  in  §  430.310  of  this  subpart 

5.  Section  430.310  is  revised  to  read 
as  follows: 

1430410    SES  Performance  appraisal 


Agencies  must  submit  proposed  SES 
performance  appraisal  plans  to  OPM  for 
approval  as  part  of  Performance 
Management  Plans  in  accordance  with 
provisions  of  this  subpart. 

6.  Subpart  D  [Reserved],  and  Subpart 
E,  consisting  of  §§  430.501  through 
430.506,  are  removed. 

PART  432— PERFORMANCE  BASED 
REDUCTION  IN  GRADE  AND 
REMOVAL  ACTIONS 

7.  The  authority  citation  for  part  432 
continues  to  read  as  follows: 

Audiority:  5  U.S.C.  4303, 4305. 

8.  In  §  432.103,  paragraph  (b)  is 
revised  to  read  as  follows: 

1432.103    Deflnittons. 

•        *        *        •        • 

(b)  Critical  element  means  a  work 
assignment  or  responsibility  of  such 
importance  that  unacceptable 
performance  on  the  element  would 
result  in  a  determination  that  an 
employee's  overall  performance  is 
unacceptable. 


PART  451— AWARDS 

9.  The  title  of  part  451  is  revised  to 
read  as  follows: 

PART  451— AWARDS 

10.  The  authority  citation  for  part  451 
is  revised  to  read  as  follows: 

Autfaoritjr:  5  U.S.C.  4302, 4501-4509;  E.O. 
11438, 12828. 


11.  Subpart  A,  consisting  of 
§§451.101  through  451.107,  is  revised 
to  read  as  follows: 

Subpart  A— Agency  Awards 
Sec. 

451.101  Authority  and  coverage. 

451.102  Definitioiu. 

451.103  Agency  award  program(8). 

451.104  Awards. 

451.105  Award  restrictioiM. 

451.106  Agency  responsibilities. 

451.107  OPM  responsibilities. 

Subpart  A— Ageitcy  Awards 

1461.101    Authority  and  coverage. 

(a)  Chapter  45  of  title  5.  United  States 
Code  authorizes  agencies  to  pay  a  cash 
award  to,  grant  time-off  to,  and  incur 
necessary  expense  for  the  honorary 
recognition  of.  an  employee 
(individually  or  as  a  member  of  a  group) 
and  reqiiires  the  Office  of  Personnel 
Management  to  prescribe  regulations 
governing  such  authority.  Copter  43  of 
title  5,  United  States  Code,  provides  for 
recognizing  and  rewarding  employees 
whose  performance  so  warrants.  The 
regiilations  in  this  subpart,  in 
combination  with  chapters  43  and  45  of 
title  5,  United  States  Code,  and  any 
other  applicable  law,  establish  the 
requirements  for  agency  award 
programs. 

(b)  Section  4  of  E.0. 11438 
(Prescribing  Procedures  Governing 
Interdepartmental  Cash  Awards  to  the 
Members  of  the  Armed  Forces, 
December  3, 1968)  requires  the  Office  of 
Personnel  Management  to  prescribe 
procedures  for  covering  the  cost  of  a 
cash  award  recommended  by  more  than 
one  agency  for  a  member  of  the  armed 
forces  for  the  adoption  or  use  of  a 
suggestion,  invention,  or  scientific 
achievement.  Section  1  of  E.0. 12828 
(Delegation  of  Certain  Personnel 
Management  Authorities,  January  5, 
1993)  delegates  to  the  Office  of 
Personnel  Management  the  authority  of 
the  President  to  permit  performance- 
based  cash  awards  imder  5  U.S.C  4505a 
to  be  paid  to  categories  of  employees 
who  would  not  be  eligible  otherwise. 

(c)  This  subpart  applies  to  employees 
as  defined  by  section  2105  and  agencies 
as  defined  by  section  4501  title  5, 
United  States  Code,  except  as  provided 
in  §§451.105  and  451.201(b). 

(d)  For  the  regulatory  requirements  for 
granting  performance  awards  to  Senior 
Executive  Service  (SES)  employees 
under  5  U.S.C.  5384.  refer  to  §  534.403 
of  this  chapter. 

§451.102    Deflnltions. 

Award  means  something  bestowed  or 
an  action  taken  to  recognize  and  reward 
individual  or  team  achievement  that 


contributes  to  meeting  organizational 
goals  or  improving  the  efficiency, 
effectiveness,  and  economy  of  the 
Government  or  is  otherwise  in  the 
public  interest.  Such  awards  include, 
but  are  not  limited  to,  employee 
incentives  which  are  based  on 
predetermined  criteria  such  as 
productivity  standards,  performance 
goals,  measxuement  systems,  award 
formulas,  or  payout  schedules. 

Award  program  means  the  specific 
procedures  and  requirements 
established  by  an  agency  or  a 
component  of  an  agency  for  granting 
awards  under  subchapter  I  of  chapter  43 
and  subchapter  I  of  chapter  45  of  title 
5,  United  States  Code,  and  this  subpart. 

§461.103   Agency  award  program(s). 

(a)  Agencies  shall  develop  one  or 
more  award  programs  for  employees 
covered  by  this  subpart. 

(b)  Agencies  are  encouraged  to 
involve  employees  in  developing  such 
programs.  When  agencies  involve 
employees,  the  method  of  involvement 
shall  be  in  accordance  with  law. 

(c)  An  agency  award  program  shall 
provide  for — 

(1)  Obligating  funds  consistent  with 
applicable  agency  financial  management 
controls  and  delegations  of  authority; 
and 

(2)  Documenting  justification  for 
awards  that  are  not  based  on  a  rating  of 
record  (as  defined  in  §  430.20  of  this 
chapter). 

§461.104    Awards. 

(a)  An  agency  may  grant  a  cash, 
honorary,  or  informal  recognition 
award,  or  grant  time-off  without  charge 
to  leave  or  loss  of  pay  consistent  with 
chapter  45  of  title  5,  United  States  Code, 
and  this  part  to  an  employee,  as  an 
individual  or  member  of  a  group,  on  the 
basis  of — 

(1)  A  suggestion,  invention,  superior 
accomplishment,  productivity  gain,  or 
other  personal  effort  that  contributes  to 
the  efficiency,  economy,  or  other 
improvement  of  Government  operations 
or  achieves  a  significant  reduction  in 
paperwork; 

(2)  A  special  act  or  service  in  the 
public  interest  in  connection  with  or 
related  to  official  employment;  or 

(3)  Performance  as  reflected  in  the 
employee's  most  recent  rating  of  record 
(as  defined  in  §  430.203  of  this  chapter), 
except  that  performance  awards  may  be 
paid  to  SES  employees  only  under 

§  534.403  of  this  chapter  and  not  on  the 
basis  of  this  subpart 

(b)  A  cash  award  imder  this  subpart 
is  a  liunp  sum  payment  and  is  not  basic 
pay  for  any  purpose. 

(c)  An  award  is  subject  to  applicable 
tax  rules,  such  as  withholding. 
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(d)  When  an  award  is  approved  for — 

(1)  An  employee  of  another  agency. 
the  benefiting  agency  shall  make 
arrangements  to  transfer  funds  to  the 
employing  agency  to  cover  the  award.  If 
the  administrative  costs  of  transferring 
funds  would  exceed  the  amount  of  the 
award,  the  employing  agency  shall 
absorb  the  award  costs  and  pay  the 
award;  and 

(2)  A  member  of  the  armed  forces  for 
a  suggestion,  invention,  or  scientific 
achievement,  arrangements  shall  be 
made  to  transfer  funds  to  the  agency 
having  jurisdiction  over  the  member  in 
accordance  with  E.0. 11438. 
"Prescribing  Procedures  Governing 
Interdepartmental  Cash  Awards  to  the 
Members  of  the  Armed  Forces". 

(e)  An  award  may  be  granted  to  a 
separated  employee  or  the  legal  heir(s) 
or  estate  of  a  deceased  employee. 

(f)  A  time-off  award  granted  imder 
this  subpart  shall  not  be  converted  to  a 
cash  payment  under  any  circiunstances. 

(g)  When  granting  an  award  on  the 
basis  of  a  rating  of  record  that  is  paid 
as  a  percentage  of  basic  pay  under  5 
U.S.C.  4505a{a)(2)(A),  the  rate  of  basic 
pay  used  shall  be  determined  without 
taking  into  account  any  locality-based 
comparability  payment  under  5  U.S.C. 
5304  or  an  interim  geographic 
adjustment  or  special  law  enforcement 
adjustment  under  section  302  or  404  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990,  respectively. 

§451.105   Award  restrictions. 

'  (a)  In  accordance  with  5  U.S.C.  4508, 
agencies  shall  not  grant  awards  under 
this  subpart  during  a  Presidential 
election  period  to  employees  who  are — 

(1)  In  a  Senior  Executive  Service 
position  and  not  a  career  appointee  as 
defined  under  5  U.S.C.  3132(a)(4);  or 

(2)  In  an  excepted  service  position  of 
a  confidential  or  policy-determining 
character  (schedule  C). 

(b)  In  accordance  with  5  U.S.C-  4509. 
agencies  shall  not  grant  cash  awards 
imder  this  subpart  to  employees 
appointed  by  the  President  with  Senate 
confirmation  who  serve  in — 

(1)  An  Executive  Schedule  position, 
or 

(2)  A  position  for  which  pay  is  set  in 
statute  by  reference  to  a  section  or  level 
of  the  Executive  Schedule. 

§461.106   Agency  responsiMHtles. 

(a)  In  establishing  and  operating  its 
award  program(s),  an  agency  shall 
assure  that  a  program  does  not  conflict 
with  or  violate  any  other  law  or 
Govemmentwide  regulation. 

(b)  When  a  recommended  award 
would  grant  more  than  $10,000  to  an 
individual  employee,  the  agency  shall 


submit  the  recommendation  to  OPM  for 
approval. 

(c)  Agencies  shall  provide  for 
communicating  with  employees  and 
supervisors  (e.g.,  through  formal 
training)  about  the  relevant  parts  of  their 
award  program(s). 

(d)  Agencies  shall  evaluate  their 
award  program(s). 

(e)  Agencies  shall  document  all  cash 
and  time  off  awards  in  compliance  with 
instructions  in  the  OPM  Operating 
Manual.  THE  GUIDE  TO  PROCESSING 
PERSONNEL  ACTIONS,  for  sale  by  the 
U.S.  Government  Printing  Office, 
Superintendent  of  Documents. 

(if)  Agencies  shall  file  award 
documents  in  the  Official  Persoimel 
Folder  in  compliance  with  instructions 
in  the  OPM  Operating  Manual,  THE 
GUIDE  TO  PERSONNEL 
RECORDKEEPING,  for  sale  by  the  U.S. 
Government  Printing  Office, 
Superintendent  of  Documents. 

(g)  Agencies  shall  report  award  data  to 
the  Central  Personnel  Data  File  in 
Compliance  with  instructions  in  the 
OPM  Operating  Manual,  FEDERAL 
WORKFORCE  REPORTING  SYSTEMS, 
for  sale  by  the  U.S.  Government  Printing 
Office,  Superintendent  of  Documents. 

(h)  Agencies  shall  maintain  and 
submit  to  OPM  such  records  as  OPM 
may  require. 

(i)  Agencies  shall  give  due  weight  to 
an  award  granted  under  this  part  in 
qualifying  and  selecting  an  employee  for 
promotion  as  provided  in  5  U.S.C.  3362. 

(j)  Agencies  shall  take  any  corrective 
action  required  by  OPM  to  ensure 
conformance  with  applicable  law, 
regulation,  and  OPM  policy. 

§451.107    OPM  responsibilities. 

(a)  OPM  shall  review  and  approve  or 
disapprove  each  agency 
recommendation  for  an  award  that 
would  grant  more  than  $10,000  to  an 
individual  employee. 

(b)  When  a  recommended  award 
would  grant  more  than  $25,000  to  an 
individual  employee,  OPM  shall  review 
the  recommendation  and  submit  it  (if 
approved)  to  the  President  for  final 
approval. 

(c)  OPM  shall  review  and  approve  or 
disapprove  a  request  from  the  head  of 
an  Executive  agency  to  extend  the 
provisions  of  5  U.S.C  4505a  to  any 
category  of  employees  within  that 
agency  that  would  not  be  covered 
otherwise. 

(d)  OPM  may  evaluate  the  operation 
and  application  of  an  agency's  award 
program(s). 

12.  In  §451.201,  tiie  second 
introductory  paragraph  (a)  is  removed, 
paragraph  (b),  (c),  and  (d)  are 
redesignated  as  paragraphs  (c).  (d).  and 


(e)  respectively,  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

§  451 .201    Authority  and  coverage. 

•        •        •        *        • 

(b)  Awards  granted  under  paragraph 

(a)  of  this  section  are  subject  to  the 
restrictions  as  specified  in  §  451.105. 

13.  Subpart  C,  consisting  of 
§§451.301  through  451.307,  is  remoViKl 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

14.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  and  5338; 
sec.  4  of  Pub.  L.  103-89. 107  Stat.  981:  and 
E.0. 12748,  56  FR  4521,  3  CFR.  1991  Comp.. 
p.  316; 

Subpart  A  also  issued  under  S  U.S.C.  5304, 
5305,  and  5553;  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA),  Pub.  L.  101-509,  104  SUt  1432; 
and  E.0. 12786,  56  FR  67453.  3  CFR,  1991 
Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333.  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  sections  302  and  404  of 
FEPCA,  Pub.  L.  101-509. 104  StaL  1462  and 
1466;  and  section  3(7)  of  Pub.  L.  102-378, 
106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C  5336; 

Subpart  F  also  issued  under  5  U.S.C  5304. 
5305(g)(1).  and  5553;  and  E.O.  12883.  58  FR 
63281.  3  CFR.  1993  Comp..  p.  682. 

15.  In  §  531.402.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  531 .402    Employee  coverage. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  subpart  applies 
to  employees  who  occupy  permanent 
positions  classified  and  paid  under  the 
General  Schedule  and  who  are  paid  less 
than  the  maximum  rate  of  their  grades. 
***** 

16.  In  §  531.403,  tiie  definitions  of 
acceptable  level  of  competence,  critical 
element,  and  equivalent  increase  are 
revised  to  read  as  follows: 

§531.403    DeflnKlons. 


Acceptable  level  of  competence 
means  performance  by  an  employee  that 
warrants  advancement  of  the 
employee's  rate  of  basic  pay  to  the  next 
higher  step  of  the  grade  or  the  next 
higher  rate  within  the  grade  (as  defined 
in  this  section)  of  his  or  her  position, 
subject  to  the  requirements  of  §  531.404 
of  this  subpart,  as  determined  by  the 
head  of  the  agency. 
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Critical  element  has  the  meaning 
given  that  term  in  §  430.203  of  this 
chapter. 

•  *        •        *        • 

Equivalent  increase  means  an  increase 
or  increases  in  an  employee's  rate  of 
basic  pay  equal  to  or  greater  than  the 
difference  between  the  employee's  rate 
of  basic  pay  and  the  rate  of  pay  for  the 
next  higher  step  of  that  grade  or  the  next 
higher  rate  within  the  grade  (as  defined 
in  this  section). 

•  •        •        *        • 

17.  In  §  531.404,  the  introductory  text, 
and  the  introductory  text  of  paragraph 
(a)  are  revised  to  read  as  follows: 

§531.404    Earning  wfthif»-grad«  incraMe. 

An  employee  paid  at  less  than  the 
maximiun  rate  of  the  grade  of  his  or  her 
position  shall  earn  advancement  in  pay 
to  the  next  higher  step  of  the  grade  or 
the  next  higher  rate  within  the  grade  (as 
defined  in  §  531.403)  upon  meeting  the 
following  three  requirements 
established  by  law: 

(a)  The  employee's  performance  mast 
be  at  an  acceptable  level  of  competence, 
as  defined  in  this  subpart.  To  be 
determined  at  an  acceptable  level  of 
competence,  the  employee's  most  recent 
rating  of  record  (as  defined  in  §  430.203 
of  this  chapter)  shall  be  at  least  Level  3 
("Fully  Successful"  or  equivalent). 

•  •       •       •        • 

18.  Section  531.408  is  removed  and 
reserved. 

$531,406    [RaswvMl]. 

19.  In  §  531.409,  paragraphs  (b)  and  ^ 
(d)  are  revised  to  read  as  follows: 


1531.409    Acceptable  level  o( 
detanninations. 


(b)  Basis  for  determination.  When 
applicable,  an  acceptable  level  of 
competence  determination  shall  be 
based  on  a  ciirrent  rating  of  record  made 
imder  part  430,  subpart  B,  of  this 
chapter.  For  those  agencies  not  covered 
by  chapter  43  of  title  5,  United  States 
Code,  and  for  employees  in  positions 
excluded  from  5  U.S.C.  4301,  an 
acceptable  level  of  competence 
determination  shall  be  based  on 
performance  appraisal  requirements 
established  by  the  agency.  If  an 
employee  has  been  reduced  in  grade 
because  of  unacceptable  performance 
and  has  served  in  one  position  at  the 
lower  grade  for  at  least  the  minimiun 
period  established  by  the  agency,  a 
rating  of  record  at  the  lower  grade  shall 


be  used  as  the  basis  for  an  acceptable 
level  of  competence  determination. 

***** 

(d)  Waiver  of  requirement  for 
determination.  (1)  An  acceptable  level 
of  competence  determination  shall  be 
waived  and  a  within-grade  increase 
granted  when  an  employee  has  not 
served  in  any  position  for  the  minimum 
period  under  an  applicable  agency 
performtmce  appraisal  program  during 
the  final  52  calendar  weeks  of  the 
waiting  period  for  one  or  more  of  the 
following  reasons: 

(i)  Because  of  absences  that  are 
creditable  service  in  the  computationof 
a  waiting  period  or  periods  imder 
§  531.406  of  this  subpart; 

(ii)  Because  of  paid  leave; 

(iii)  Because  the  employee  received 
service  credit  under  the  back  pay 
provisions  of  subpart  H  of  part  550  of 
this  chapter, 

(iv)  Because  of  details  to  another 
agency  or  employer  for  which  no  rating 
has  been  prepared; 

(v)  Because  the  employee  has  had 
insufficient  time  to  demonstrate  an 
acceptable  level  of  competence  due  to 
authorized  activities  of  official  interest 
to  the  agency  not  subject  to  appraisal 
under  part  430  of  this  chapter 
(including,  but  not  limited  to,  labor- 
management  partnership  activities 
under  section  2  of  Executive  Order 
12871  and  serving  as  a  representative  of 
a  labor  organization  under  chapter  71  of 
title  5.  United  States  Ckide);  or 

(vi)  Because  of  long-term  training. 

(2)  When  an  acceptable  level  of 
competence  determination  has  been 
waived  and  a  within-grade  increase 
granted  imder  paragraph  (d)(1)  of  this 
section,  there  shall  be  a  presiunption 
that  the  employee  would  have 
performed  at  an  acceptable  level  of 
competence  had  the  employee 
performed  the  duties  of  his  or  her 
position  of  record  for  the  minimum 
period  under  the  applicable  agency 
performance  appraisal  program. 
***** 

20.  Section  531.501  is  revised  to  read 
as  follows: 

$531,501    AppOcabiltty. 

This  subpart  contains  regulations  of 
the  Office  of  Personnel  Management  to 
carry  out  section  5336  of  title  5,  United 
States  Code,  which  authorizes  the  head 
of  an  agency,  or  another  official  to 
whom  such  authority  is  delegated,  to 
grant  quality  step  increases. 

21.  Section  531.503  is  revised  to  read 
as  follows: 


§  531 .503    Purpoaa  of  quality  step 
Increaaas. 

The  purpose  of  quality  step  increases 
is  to  provide  appropriate  incentives  and 
recognition  for  excellence  in 
performance  by  granting  faster  than 
normal  step  increases. 

22.  Section  531.504  is  revised  to  read 
as  follo\^s: 

$  531 .504    Laval  of  parformanca  required 
for  quality  atap  Incraaaa. 

A  quality  step  increase  shall  not  be 
required  but  may  be  granted  only  to — 

(a)  An  employee  who  receives  a  rating 
of  record  at  Level  5  ("Outstanding"  or 
equivalent),  as  defined  in  part  430, 
subpart  B,  of  this  chapter;  or 

(b)  An  employee  who,  when  covered 
by  a  performance  appraisal  program  that 
does  not  use  a  Level  5  siunmary — 

(1)  Receives  a  rating  of  record  at  the 
highest  siunmary  level  used  by  the 
program:  and 

(2)  Demonstrates  sustained 
performance  of  high  quality 
significanUy  above  that  expected  at  the 
"Fully  Successful"  level  in  the  type  of 
position  concerned,  as  determined 
imder  performance-related  criteria 
established  by  the  agency. 

23.  Section  531.506  is  revised  to  read 
as  follows: 


$531,506 

incraaaa. 


Efiaetiva  data  of  a  quality  atap 


The  quality  step  increase  should  be 
made  effective  as  soon  as  practicable 
after  it  is  approved. 

24.  Section  531.507  is  revised  to  read 
as  follows: 

$  531 .507   Agency  raaponaibilHiaa. 

(a)  Agencies  shall  maintain  and 
submit  to  OPM  such  records  as  0PM 
may  require. 

(b)  Agencies  shall  report  quality  step 
increases  to  the  Central  Personnel  Data 
File  in  compliance  with  instructions  in 
the  OPM  Operating  Manual,  FEDERAL 
WORKFORCE  REPORTING  SYSTEMS, 
for  sale  by  the  U.S.  Government  Printing 
Office,  Superintendent  of  Dociunents. 

25.  Section  531.508  is  revised  to  read 
as  follows: 

$531,506    Evaluation  of  quality  step 
incraaaa  autfwilty. 

The  Office  of  Personnel  Management 
may  evaluate  an  agency's  use  of  the 
authority  to  grant  quality  step  increases. 
The  agency  shall  take  any  corrective  • 
action  required  by  the  Office. 

(FR  Doc.  95-20745  Filed  8-22-95;  8:45  am] 
HLLMQ  COOE  tSIS-ei-M 


Wednesday 
August  23,  1995 


L±J 


Part  VI 

Department  of 
Commerce 

International  Trade  Administration 
Certified  Trade  Mission  Program;  Notice 


43950 


Federal  Register  /  Vol.  60,  No.  163  /  Wednesday,  August  23.  1995  /  Notices 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  NumiMr  950330064-6064-01] 

Certified  Trade  Mission  Program 

AGENCY:  Intematioiial  Trade 
Administration,  Commerce. 
ACTION:  Notice;  adjiists  the  Certified 
Trade  Kfission  Program  to  be  more 
flexible  in  assisting  states,  local  entities 
and  private  sector  organizations. 

summary:  This  notice  adjusts  the 
Certified  Trade  Mission  Program  (CTM), 
that  CTirrently  requires  organizers 
(federal  agencies,  industry  assodadons, 
agencies  of  state  and  local  governments, 
chambers  of  commerce  and  other 
organizations)  to  process  their 
applications  through  the  U.S. 
Department  of  Commerce  (the 
Department)  in  Washington  for 
approval.  Effective  September  1, 1995, 
all  entities  with  the  exception  of  federal 
government  agencies,  should  deal 
directly  with  our  Embassy  Commercial 
Sections  (posts)  overseas  to  arrange 
event  approval,  including,  but  not 
limited  to,  timing,  scheduling,  budgets, 
etc.  In  imique  or  special  dxcumstances. 
such  as  governor  or  Congressionally  led 
missions,  Washington  staff  will  be 
available  to  provide  assistance  as 
necessary.  Federal  government  agencies 
seeking  certification  should  continue  to 
coordinate  their  events  through  the 
Trade  Promotion  Coordinating 
Committee  (TPCC)  events  working 
group.  Otherwise,  all  contact  should  be 
between  the  sponsoring  organizer  and 
overseas  post(s).  These  events 
henceforth  will  be  called  Commercial 
Service  Certified  Trade  Missions. 
DATES:  These  adjustments  will  take 
place  effective  September  1, 1995. 
AOORESSES:  Office  of  Export  Promotion 
Services,  International  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  Room  H2810, 14th  and 
Constitution  Ave,  NW.,  Washington,  DC 
20230.  Tel:  (202)  482-4231  or  Fax:  (202) 
482-0872. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Coleman,  Certified  Trade 
Mission  Product  Manager,  Office  of 
Public/Private  Initiatives,  U.S. 
Department  of  Commerce,  Room  H2116, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Tel:  (202)  482- 
3973  or  Fax:  (202)  482-0872. 
SUPPLEMENTARY  INFORMATION:  Certified 
Trade  Mission  are  overseas  events 
planned,  organized  and  led  by  federal 
agencies  or  aon-federal  export 
promotion  organizations,  such  as 
associations,  state  and  local 


governments,  chambers  of  commerce 
and  other  export-orientated  groups, 
under  the  sponsorship  of  the 
Department  of  Commerce.  Currently,  to 
receive  Department  approval,  an 
application  must  be  submitted  through 
the  Department  in  Washington.  With  the 
effective  date  of  this  annoimcement,  it 
will  be  incumbent  upon  the  organizer  to 
contact  the  post  directly,  sufficiently 
ahead  of  schedule  (approximately  6 
months),  to  receive  approval  of  the  poet. 
Negotiations  between  both  parties  may 
be  reqiured  to  meet  mutual  objectives. 
In  some  cases  it  may  be  necessary  to  put 
the  organizer  in  touch  with  a  local 
contractor  if  the  post  is  not  in  a  position 
to  provide  overall  management  of  the 
event  The  QMiditions  of  Participation 
which  outline  the  program's  criteria  as 
well  as  the  responsibilities  of  all 
involved  parties  and  the  Application  for 
Status  which  must  be  completed  and 
sent  to  the  post(s)  approximately  6 
months  in  advance  of  scheduled 
mission  are  set  forth  below.  This 
program  operates  under  legal  authority 
of  15  use  1512  et  seq.  and  the  various 
collections  associated  with  it  have  been 
cleared  under  Office  of  Management 
and  Budget  Control  No.  0625-0215, 
0625-0034,  0625-0147,  and  0625-0217. 

For  additional  infionnation,  pleaae  contact 
your  nearest  U.S.  Department  of  Commerce 
Etomestic  Office  or  call  202-482-3973. 
John  KlingaUmt. 

Acting  Director.  Office  of  Public/Private 
Initiatives,  Export  Promotion  Services. 

Commerdal  Swioe  Certified  T^nda  Miasion 
Program  CondltioBa  of  Paitlc^>ation 

A.  Overview 

Commercial  Service  (formally)  refeired  to 
as  the  U.S.  and  Foreign  Commercial  Service) 
Certified  Trade  Missions  are  overseas  events 
planned,  organized,  and  led  by  fiederal 
agencies  or  non-federal  export  promotion 
organizations  (such  as  industry  trade 
associations,  agencies  of  state  and  local 
governments,  chambers  of  commerce, 
regional  groups,  and  other  export-oriented 
groups),  in  partnership  with  the  U.S. 
Department  of  Commerce.  The  Certified 
Trade  Missions  program  provides  a  flexible 
and  adaptable  format  in  which  to  conduct 
overseas  business.  U.S.  companies  can  be 
provided  with  face  to  face  meetings  with 
potential  agents,  distributors,  joint  venture 
partners,  licensees,  relevant  businesses  and 
government  contacts.  Seminars  on  local 
business  practices  with  participation  by 
banks,  lawyers,  and  other  authorities  can  be 
arranged.  Special  working  level  events  are 
also  available  to  further  enhance  the  event. 
Also,  it  may  include  plant  and  factory  tours 
or  may  foUow  a  seminar  format  for  technical 
products.  Within  the  mission's  framework. 
Commercial  Service  overseas  posts  provide 
guidance  and  support  to  mission  organizers 
and  participating  companies  on  the  mission. 


B.  Criteria 

To  qualify  for  Commercial  Service 
certification,  the  mission  must  have,  as  a 
primary  objective,  the  promotion  of  U.S.- 
produced  goods  and  services  and/or  the 
establishment  of  marketing  representation 
abroad.  Goods  and/or  services  promoted 
must: 

1.  Be  manufactured  or  produced  in  the 
United  States,  or 

2.  If  manufactured  or  produced  outside  of 
the  United  States,  be  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S.  content 
representing  at  least  fifty-one  percent  of  the 
value  of  the  finished  goods  or  services. 

Products/services  represented  on  the 
mission  must  be  a  compatible  group  within 
a  product  theme  (or  themes)  that,  in  the 
Cnmmorcial  Service's  determination,  offers 
substantial  market  opportunities.  One- 
industry  theme  (vertical)  missions  are 
preferable  because  promotional  efforts  can  be 
targeted  more  effectively  toward  appropriate 
end-user  audiences.  Advance  concurrence  of 
the  overseas  posts  on  the  product  mix  of  the 
mission  and  its  itinerary  and  timing  is 
required. 

To  participate  in  a  Commercial  Service 
Certified  Trade  Mission,  the  organizer  must 
enter  into  a  f>articipation  agreement  that 
incorporates  the  following  "Conditions  of 
Participation".  Any  changes  to  the  conditions 
outlined  here  should  be  in  writing  and  made 
a  part  of  this  document  prior  to  signing. 
Sponsoring  organizations  should  apply  by 
submitting  an  "Application  for  Certified 
Trade  Mission  Status"  to  the  appropriate 
overseas  post(s). 

Federal  Government  agencies  seeking 
certification  will  coordinate  through  the 
Trade  Promotion  Coordinating  Committee 
(TPOC)  events  working  group  prior  to 
approaching  the  overseas  Commercial 
Service  post(s). 

For  additional  infionnation,  please  contact 
your  nearest  U.S.  Department  of  Conunerce 
Domestic  Office,  or  call  202/482-3973. 

C.  Conditions 

A.  RasponsibiUties  of  the  Organizer 

The  organizer  shall: 

1.  Submit  to  the  appropriate  overseas 
po8t(s)  a  typed  and  signed  "Application  for 
Certified  Trade  Mission  Status"  (Department 
of  Commerce  Form  ITA-4127P;  OMB  No. 
0625-0215)  as  early  as  12  months  but  no 
later  than  6  months  prior  to  the  departure  of 
the  mission  (see  attached  form).  Note:  In 
unusual  circumstances  and  when  it  is 
advantageous  to  the  USG,  the  Commercial 
Service  Post  in  question  may  alter  this 
requirement 

2.  Upon  notification  of  approval  of  the 
"Application  for  Certified  Trade  Mission 
Status"  by  the  Commercial  Service  post 
involved,  enter  into  a  binding  Participation 
Agreement  (Department  of  Commerce  Form 
ITA-4008P;  OMB  No.  0625-^)147)  that 
incorporates  the  Conditions  of  Participation. 
A  separate  "Conditions  of  Participation" 
must  be  signed  for  each  Commercial  Service 
post  involved. 

3.  Provide,  at  its  expense,  and  identify  to 
the  overseas  post  a  project  officer,  an  advance 
officer,  and  a  mission  director  not  later  than 
90  days  prior  to  the  departure  of  the  mission. 
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Further,  ensure  that  the  advance  officer  and 
mission  director  carry  out  the  responsibilities 
set  forth  in  Sections  C  and  D,  below.  Note: 
This  requirement  may  be  adjusted  to  meet 
the  preferences  of  the  Conunercial  Service 
post  in  question.  Such  adji'stment  will  be 
agreed  in  writing  between  the  organizer  and 
the  Commercial  Service  Post  involved  and 
made  a  part  of  the  Conditions  of 
Participation. 

4.  Work  directly  with  the  affected 
Commercial  Service  post  to  develop  a 
comprehensive  budget  for  the  mission.  It  is 
understood  and  agreed  that  the  budget  will 
cover  all  services  required  to  meet  the  needs 
of  the  mission. 

5.  Submit  to  the  Department  (either  to  the 
overseas  post(s)  or  the  Office  of  Public/ 
Private  Initiatives),  complete  payment  of 
mission-related  costs  that  the  Commercial 
Service  post(8)  have  agreed  to  incur  overseas 
on  the  mission's  behalf,  not  later  than  60 
days  prior  to  the  departure  of  the  mission. 
Such  costs  may  include,  for  example,  costs 
incurred  for  mission  promotion,  translation 
services,  appointment  scheduling,  site 
rentals,  secretarial  assistance,  overtime  of 
Commercial  Service  personnel,  hospitality 
and  transp>ortation.  Costs  incurred  directly  by 
the  sponsoring  organization  in  coimection 
with  the  mission  will  not  be  reimbursed  by 
the  Department. 

6.  Submit  to  the  overseas  office  a  final  list 
of  mission  participants,  product/service  data, 
and  precise  business  objectives  of  the 
mission  participants,  (including  any  relevant 
company  brochures)  not  later  than  60  days 
prior  to  the  departure  of  the  mission.  Note: 
At  the  discretion  of  the  Conmiercial  Service 
post  this  requirement  may  be  adjusted 
provided  it  is  agreed  in  writing  between  the 
organizer  and  the  Conmiercial  Service  post 
and  made  a  part  of  the  "Conditions  of 
Participation." 

7.  With  guidance  from  the  Conunercial 
Service  post,  assure  that  printed  mission 
directories  in  appropriate  quantities  are 
received  by  the  Commercial  Service  post  45 
days  prior  to  departure  of  the  mission.  The 
Commercial  Service  post  will  advise  whether 
or  not  these  should  be  translated  into  the 
language  of  the  country. 

8.  Ensure  that  mission  participation 
includes  a  minimum  of  eight  U.S.-based 
firms  with  the  maximiun  number  of 
participants  to  be  determined  in  agreement 
between  the  organizer  and  the  Commercial 
Service  post  and  made  a  part  of  the 
"Conditions  of  Participation." 

9.  Comply,  as  appropriate,  with  the 
financial  provisions  of  Section  E  and  the 
bonding  provisions  of  Section  F,  below. 

10.  Ensure  that  fee  arrangements  with 
participants  do  not  include  a  commission  on 
eventual  sales  or  quantifiable  results 
generated  by  the  mission. 

11.  Ensure  that  all  products  and  services 
promoted  by  mission  participants  are: 

(a)  manufactured  or  produced  in  the 
United  States,  or 

(b)  if  manufactured  or  produced  outside  of 
the  United  States,  marketed  under  the  name 
of  a  U.S.  firm,  with  U.S.  content  representing 
at  least  fifty-one  percent  of  the  value  of  the 
finished  goods  or  services. 

12.  Carry  out  the  mission  as  described  in 
the  "Application  for  Certification  Trade 


Mission  Status"  unless  otherwise  approved 
by  the  Commercial  Service  post  in  writing. 

13.  Hold  the  U.S.  Government  harmless 
fitim  liability  for  any  illness,  injury,  loss  of 
life,  or  damage  or  loss  of  property  occasioned 
by  or  connected  with  the  mission, 
participation  therein  by  any  person,  and 
support  provided  by  the  Department,  and  its 
employees,  agents  and  contractors. 

14.  Provide  the  Department  with  a 
completed  "Mission  Organizer  Survey" 
(Department  of  Commerce  Form  ITA-4122P; 
OMB  No.  0625-0217)  and  final  mission 
report,  if  applicable,  within  30  days  after  the 
conclusion  of  the  mission. 

B.  Responsibilities  of  the  Commercial  Service 

The  Certified  Trade  Mission  Program  is 
administered  and  managed  by  the 
Conunercial  Service  at  tibe  overseas  {>ost(s]. 
All  decisions  regarding  the  proposed  mission 
are  at  the  discretion  of  the  Commercial 
Service. 

The  Commercial  Service  post  shall,  within 
the  limits  of  the  agreed  budget  and  personnel 
resources: 

1.  Designate  the  mission  as  an  official 
Certified  Trade  Mission,  recognizing  the 
services  of  the  sponsoring  organization  and 
of  the  mission  participants  in  helping  to 
increase  the  international  commerce  of  the 
United  States. 

2.  Assure  that  the  Certified  Trade  Mission 
is  placed  on  the  "official"  Export  Promotion 
Calendar  of  trade  promotions  events  carried 
in  the  "National  Trade  Data  Bank"  (NTDB) 
and  "Economic  Bulletin  Board"  (EBB)  as 
well  as  "Internet"  through  the  NTDB. 

3.  Provide  advice  and  assistance  from  the 
planning  stage  to  the  conclusion  of  the 
mission. 

4.  Provide  available  economic,  conmiercial 
and  political  data  to  aid  the  partnership 
organization  in  its  selection  of  an  itinerary 
that  offers  the  best  marketing  potential  for  the 
products,  services,  or  investment 
opporttmities  to  be  promoted,  and  update 
such  information  as  necessary  prior  to 
departure  of  the  mission. 

5.  Provide  assistance  to  the  advance  officer 
designated  by  the  partnership  organization; 
e.g.,  lists  of  local-hire  personnel,  translatora, 
hotels  and  caterers. 

6.  Assist  in  arranging  business 
appointments  for  each  mission  participant; 
or,  if  resources  are  limited,  assist  a  contractor 
of  the  sponsoring  organization,  working 
under  the  supervision  of  the  affected 
overseas  post(s),  in  identifying  prospective 
customers,  agents,  distributors,  investors  and 
key  government  officials  with  whom 
business  appointments  can  be  made. 

7.  Arrange  for  commercial,  economic,  and 
political  briefings,  and  assist  in  arranging 
relevant  tours,  inspections  and  seminars. 

8.  Facilitate  use  of  the  Embassy  Press 
Office  to  publicize  the  mission  abroad. 

9.  Collect  a  Mission/Exhibition  Evaluation 
Report,  (Form  ITA  4075P,  OMB  No.  0625- 
0034)  from  each  participant  before  they 
depart  the  coimtry.  Note:  Participants  are  not 
required  to  complete  this  form,  but  they  will 
be  encouraged  to  do  so. 

C.  Responsibilities  of  the  Sponsoring 
Organizer's  Advance  Officer 

Where  it  is  agreed  between  the  Commercial 
Service  post  and  the  Sf)onsoring  organization 


that  an  advance  officer  is  necessary,  the 
advance  officer  shall: 

1.  Arrange  a  time  in  writing  beneficial  to 
both  the  affected  Commercial  Service  post(s) 
and  the  partnership  organization  to  begin  his 
or  her  advance  travel.  Generally  this  will  be 
approximately  90  days  prior  to  departure  of 
the  mission. 

2.  Confirm  to  each  affected  overseas  post 
of  his  or  her  specific  itinerary  and  travel 
schedule  not  later  than  15  days  prior  to  his 
or  her  departure. 

3.  Carry  information  and  product  literature 
for  each  mission  participant  in  sufficient 
quantities  to  leave  at  least  one  set  at  each 
affected  overseas  post. 

4.  Carry  funds  and  international  credit 
cards,  with  full  authority  to  commit  funds  for 
mission  expenses. 

5.  Work  directly  vrith  each  affected 
overseas  post  to  develop  the  mission  program 
and  finalize  the  mission  budget  at  each  stop. 

D.  Responsibilities  of  the  Mission  Director 

The  sponsoring  organization's  mission 
director  shall: 

1.  Ensure  that  mission  participants  adhere 
to  the  mission  program  and  promptly  keep 
all  individual  appointments  at  each  stop. 
.  2.  Carry  additional  mission  funds  and 
international  credit  cards  to  ensure  that  all 
mission  expenses  not  previously  deposited 
with  the  Commercial  Service  fwst  are  paid 
before  leaving  each  stop,  and  that  mission 
p>articipants'  bills  are  similarly  paid. 

3.  Ensure  that  each  mission  participant: 

(a)  is  fully  responsible  for  his  or  her 
individual  travel  and  personal  exp>enscs; 

(b)  makes  all  necessary  arrangements  for 
entry  permit  visas  and  other  travel 
doctmientation; 

(c)  is  an  active  member  or  representative  of 
his  or  her  firm;  and  (d)  is  qualified  and 
authorized  to  quote  prices  and  negotiate  sales 
and  other  terms  on  behalf  of  his  or  her  firm. 

E.  Financial  Provisions 

1.  Sponsoring  organizations  that  are  federal 
agencies  or  quasi  federal  agencies  shall: 

(a)  describe  at  the  time  of  application 
where  individual  ptarticipation  fees  will  be 
depiosited  e.g.  with  the  sponsoring  agency  or 
Commercial  Service; 

(b)  describe  at  the  time  of  application  the 
method  of  payment  to  be  used.  Options 
include: 

(i)  full  payment  by  check  (made  payable  to 
the  U.S.  Department  of  Commerce)  with 
submission  of  Participation  Agreement; 

(ii)  cable  from  agency  to  overseas  post(s) 
transferring  payment  and  authorizing 
spending;  or 

(iii)  inter-agency  transfer  of  funds  with 
submission  of  Participation  Agreement  and 
Memorandum  of  Understanding:  and 

(c)  provide  original  copies  of  payment 
documents  to  the  Departeaent  for  processing 
not  less  than  60  days  prior  to  mission 
departure. 

2.  Sponsoring  state  organizations  that  are 
legally  prohibited  from  providing 
prepayment  as  described  in  Section  A  shall 
provide  to  the  Department  not  less  than  60 
days  prior  to  mission  departure  a  legally 
binding  document,  such  as  a  purchase  order 
in  U.S.  dollars  or  a  letter  of  intent, 
committing  to  provide  50  percent  of  the 
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mission  budget,  within  5  working  days  of  the 
conclusion  of  the  mission.  The  remaining 
balance  is  due  upon  receipt  of  final  invoicefs) 
firom  the  affscted  overseas  po8t(s). 
Sponsoring  organizations  should  contact  the 
overseas  post(s]  for  prior  approval  of 
language  that  purports  to  legally  bind  the 
organization. 

3.  All  other  sponsoring  organizations  will 
handle  payment  as  described  in  QA.5  and 
QD.2  above  unless  agreed  in  writing  and 
made  a  part  of  the  "Conditions  of 
Participation." 

F.  Bonding  Provisions 

1.  For-profit  sponsoring  organizations  shall 
obtain  a  bond  from  a  surety  company  holding 
a  certificate  of  authority  frvm  the  U.S. 
Department  of  the  Treasury,  Office  of 
Financial  Management  Service,  as 
psriodically  published  in  the  Federal 
Riigiitni  ■ 

2.  The  bond  larill  ensure  that  a  mission 
participant  can  recover  a  participation  fee 
paid  to  the  sponsoring  organization,  as  well 
as  any  other  reasonable  pre>paid 
transportation  costs,  should  the  sponsoring 
organization  fail  to  meet  its  obligations  to  the 
mission  participant  concerning  the  mission. 

The  amoimt  of  the  bond  must  be  sufficient 
to  cover  these  fees  and  estimated 
transportation  costs. 

3.  The  bonding  agreement  must  be  signed 
by  the  sponsoring  organization  (principal) 
and  a  bonding  company  (surety).  A  bond 
beneficiary  is  defined  as  an  individual  or 
entity  from  which,  or  on  behalf  of  which,  the 
principal  receives  and  retains  a  participant 
flee  for  the  mission. 

4.  Bonds  will  be  reviewed  on  a  case  by  case 
basis,  as  there  is  no  standard  form  agreement 

5.  An  executed  and  pre-paid-in-friU  bond 
must  be  completed,  and  a  copy  of  this 
bonding  document  shall  be  presented  to  the 
Commercial  Service  p>ost  before  approval  of 
the  trade  mission  will  be  granted. 

6.  A  copy  of  the  bond  must  be  made 
available  to  mission  participants  either  by  the 
sponsoring  organization  or  the  bonding 
company. 

7.  The  bond  requirement  does  not 
constitute  a  guarantee  by  the  Department  of 
reimbursement  for  financial  losses  to  mission 
participants  in  connection  with  the  mission. 

8.  Should  either  party  terminate  the  bond 
agreement,  the  tenninating  p)arty  must  notify 
the  Department  and  make  a  reasonable  effort 
to  notify  the  bond  beneficiaries.  Therefore, 
the  organizer  must  provide  a  listing  of  all 
mission  participants,  including  valid  mailing 


addresses,  to  the  bonding  company  no  later 
than  30  days  prior  to  departure  of  the 
mission. 

G.  Cancellations 

1.  All  notice  of  cancellations  must  be  in 
writing.  Upon  written  notice  of  cancellation 
of  the  mission,  the  Department  will  secure  an 
acoovmting  by  the  affeK^ted  overseas  po8t(s)  of 
costs  inciured  by  them  in  connection  with 
the  mission.  Such  costs  may  include  those 
inciirred  for  fex/phone,  postage,  personnel 
overtime,  printiiig,  and  contract  services.  If 
such  costs  exceed  the  amoimt  previously 
received,  or  if  no  funds  have  been  received, 
the  Department  will  bill  the  sponsoring 
organization  for  the  amount  of  the  excess  or 
its  costs,  as  applicable. 

Acceptance  of  Terms 

On  behalf  of  the  partnership  organization 
named  in  the  attached  Participation 
Agreement,  I  certify  that  I  have  read  and 
tmderstaiKl  these  Conditions  of  Participation, 
which  are  incorporated  into  and  form  a  part 
of  such  Agreement 

By:  

Organization:  

nUe:  

Date:  

[OMBNo.062S-02iq 

Expire:  8/31/96. 

Connaarcial  Service  Certified  Trade 
MiMians  Program  Application  For  Status 

Please  print  or  typ>e  response  to  the 
information  requested  below  on 
organizational  letterhead.  Fax  or  mail  a 
completed  Application  far  Status  to  each 
Commercial  Service  post  in  question. 

1.  Name,  address,  tel^hone  and  fax 
numbers  of  sponsoring  organization. 

2.  Name,  address,  telephone  &  fax  numbers 
of  mission  sponsor,  i.e.  (trade  association, 
state  or  local  government,  regional  group, 
etc.).  Please  also  list  any  co-sponsoring 
organizations,  if  applicable. 

3.  Name  of  proposed  Trade  Mission. 

4.  Please  provide  a  description  of  your 
mission.  Outline  your  goals  and  objectives 
and  indicate  names  of  VIP  leaders,  if 
appropriate. 

5.  Proposed  itinerary.  (Please  give  as  much 
detail  as  possible.) 

6.  Services/ Assistance  requested  from  the 
post  if  status  is  approved,  (i.e.  one-on-one 
business  appointments,  plant  visits. 


translators,  reception,  hotel  and 
transportation  arrangements,  etc.). 

7.  Projected  number  of  participants/ 
companies. 

8..  Product  categories/indtistries  to  be 
promoted. 

9.  Target  date  of  advance  trip,  name  of 
advance  officer,  and  proposed  itinerary. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  1  hour 
per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Reports  Clearance 
Officer,  International  Trade  Administration, 
Room  4001,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

10.  Name,  address,  phone  and  fax  numbers 
of  contact(s)  cunently  assisting  in  mission 
organization  overseas,  if  applicable. 

11.  List  any  specific  organizations,  bom 
the  private  and  public  sectors,  with  whom 
you  know  you  wish  to  meet 

12.  Outline  of  promotional  campaign  to  be 
conducted  in  recruiting  mission,  (i.e. 
mailing,  fox  campaign,  brochure  distribution 
at  other  trade  events,  radio  spots,  etc.).  Be  as 
^wcific  as  possible  and  include  target  dates, 
when  available. 

13.  Deadline  for  aceeptiog  applications 
.from  participants. 

14.  Proof,  such  as  a  copy  of  letter  of 
invitation,  that  yoiu  mission  has  a  host 
organization  in  countries  that  require  such  an 
arrangement  e.g.,  China.  Give  host's  name, 
address,  telephone  &  fax  and  contact  name(s). 

15.  Specify  any  special  space  and/ or 
equipment  for  audio-visual  presentations  or 
technical  programs. 

16.  APHiCANT  MUST  TYPE  THE 
FOLLOWING  STATEMENT  ON 
APPUCATION  AND  SIGN:  I  hereby  agree  to 
abide  by  all  "Conditions  of  Participation"  set 
forth  by  the  U.S.  Department  of  Conunerce 
(see  attached)  and  guarantee  to  provide  funds 
to  finance  ail  overseas  costs  incurred  on  my 
mission's  behal£ 

Signature  -, 

Date    

Name/Title  

(FR  Doc.  95-20868  Filed  »-22-95;  8:45  am] 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
pompilation  of 

Presidential 
Documents 


Weekly  CompSation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  ttte 
full  text  of  the  President's  fuMc 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Procassing  Code: 

^5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
It's  easyl 


i^^J 


I  To  fax  your  orders  (202)  512-2233 

LJ  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


G  $132.00  First  Class  Mail  Q  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


□  GPO  Deposit  Account                                |      - 

□  VISA  □  MasterCard                 Zl  (expiration) 

1         M 

(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i(VM 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
FedenI  Register  Index,  or  both. 

LSA  •  List  of  CFR  S«ctiofW  Aftectad 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pubfished  in  ttte  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  Mteato  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsderal  negistef  Index 

Theirxiex,  covering  ttte  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-refererKos. 
$24.00  per  year. 


A  hnamg  axi  «  mcAxted  m  eoc/)  puMcalion  nvftch  Asts 
Hdval  Register  page  numbeti  with  the  date  ol  puMcadon 
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LJ    YES,  enter  the  foUowing  indicated  subscriptions  for  one  year 


Cfiari^  your  ortfsR 
It^mmyt 

To  fn  yow  onlen  (202)  512-2233 


i^  ^  J 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  ♦  List  or  CFR  SectkMis  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 

.  Price  includes 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attentioa  line) 


For  piivM.^  check  box  bdowz 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  aethod  of  payment: 

□  Check  payable  to  Supointendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 
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(Authorizing  signature) 

Thanic  you  for  your  order! 
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(Purchase  order  no.) 
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P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


'T^  ^^"  A  reriewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  diis  date.  b^fo^  ^^  ^^ 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  die  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

'   To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  die  Superintendent  of  Documents,  Attii:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Cote 


Superintendent  of  Documents  Subscription  Order  Fomi     Outgo  your  ordtn    „-„,, 

To  fax  your  orders  (202)  512-2233 


•5468 

Of  CS|  please  enter  my  subscriptions  as  folows: 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

..  (Includes  por  privacy,  check  box  below: 

□  Do  not  make  my  nanie  availat>ie  to  ott>er  nnailers 
Check  method  of  payment 

□  Check  payabie  to  Superintendent  of  Documents 

i-n 


The  total  cost  of  nny  order  is  $_ 


regular  shipping  and  handling.)  Price  subject  to  change. 


Ckmipany  or  personal  name 


(Please  type  or  print) 


Additiorwl  address/attention  line 


0  GPO  Deposit  Account 
□  VISA     □  MasterCard 
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(expiration  date) 
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TTianiir  you  for  your  orderi 


Daytime  phone  including  area  code 


Purchase  order  numt)er  (optionaO 
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Authorizing  signature 

Mai  To:  Superintendent  of  Docunnents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  leference  tool, 
compiled  from  agency  regulations',  designed  to 
assist  aiiyone  with  Inderal  recordkiBeping 
obligations. 

Hie  various  abstracts  in  the  GUIDE  tell  the 
uset  (1)  wdiat  lecoids  must  be  kept,  (2)  who  miist 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  INDERAL  REGULAnONS 
(CFR)  for  uniformity  of  citation  and  easy 
lefBience  to  the  source  document. 

Compiled  by  the  OfBce  of  the  Inderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Odar  PrecaMing  CodK 

•7296 


Charge  your  order. 
.  It'seasyl 


To  fax  your  orders  (202)  512-2250 

IJ  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  Q69-(XX)-(XX)5&-8,  at  $20.(X)  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (IrHSludes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  Including  area  code 


FHjrchase  order  number  (optional) 


(Rease  type  or  print) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account             I        |             - 

- 

□  VISA      □  MasterCard                        (expiration  date) 

77ian/r  you  for  your  ordert 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371 954,  Pittsburgh,  PA  1 5250-7954 
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For  information  on  briefings  in  Washington,  DC  and 
Atlanta,  GA,  see  announcement  on  the  inside  cover  of 
this  issue. 
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the  Office  of  the  Federal  Reg^er,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
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regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  C7R  Ch.  I)-  Distribution  is  made  only  bv  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Regiater  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  1^1  notices  issuedoy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  genual 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  file  fat  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  FederalRegister  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Fedo^  Reg^tv  shall  be 
judicially  noticed. 

The  Federal  Registe'  is  published  in  paper,  24x  microfiche  and  as 
an  (Hiline  database  throu^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
ajn.  each  dav  the  Federal  Regiater  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Niunber  1 
(January  2, 1994)  forward.  It  is  available  on  a  Wide  Area 
InformaticH)  Server  (WAIS)  throu^  the  Internet  and  via 
as3mchronous  dial-in.  The  annialsubscription  fee  for  a  single 
workstation  is  S375.  Six-month  subscriptions  are  availablefor  $200 
and  one  month  of  access  can  be  purchiued  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newiiser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
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screen  to  register  for  a  stibecription  for  the  Federal  Regiater  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1004 

[DA-05-24] 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  ttie  Order 

agency:  Agrioiltural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  pooling  provisions  of  the  Middle 
Atlantic  Federal  milk  marketing  order 
for  the  months  of  September  1995 
through  February  1996.  or  imtil  such 
prior  time  that  the  rulemaking 
proceeding  to  correct  the  market's 
pooling  problems  is  concluded.  The 
suspension  reduces  the  percentage  of 
receipts  that  must  be  disposed  of  as 
Class  I  disposition  by  pool  distributing 
plants,  provides  automatic  pool  plant 
status  for  supply  plants  and  reserve 
processing  plants  that  were  pool  plants 
during  the  preceding  months  of 
September  through  February,  and 
removes  the  limits  on  the  amoimt  of 
milk  that  may  be  diverted  to  nonpool 
plants  by  cooperative  associations  and 
pool  plant  operators.  The  suspension 
was  requested  by  several  Middle 
Atlantic  cooperatives  and  handlers.  The 
action  is  necessary  to  assiue  that 
producer  milk  historically  associated 
widi  the  nuurket  will  continue  to  be 
pooled  and  priced  imder  the  order 
without  inciuTing  unnecessary  and 
uneconomic  movements  solely  for  the 
purpose  of  maintaining  pool  status. 
EFFECTIVE  DATE:  September  1, 1995, 
through  February  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971.  South 


Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  Prior 
dociunents  in  this  proceeding: 

Notice  of  Hearing:  Issued  February  25. 
1994;  pubUshed  March  4. 1994  (59  FR 
10326). 

Reconunended  Decision:  Issued  July 
10. 1995;  published  July  14, 1995  (60  FR 
36239). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
AgricultiuBl  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  rule  lessens  the  regidatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
imder  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  vtrith  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  bom  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing  . 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  covut 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Middle  Atlwtic 
marketing  area. 

It  is  hereby  foimd  and  determined 
that  for  the  months  of  September  1. 
1995.  through  February  29. 1996,  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  §  1004.7(a),  the  words  "40 
percent  in  the  months  of  September 
through  February,  and"  and  the  words 
"in  the  months  of  March  through 
August.". 

2.  In  §  1004.7(e).  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August.". 

3.  In  the  introductory  text  of 

§  1004.12(d),  the  words  "in  accordance 
with  the  conditions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section". 

4.  In  §  1004.12,  paragraphs  (d)(1)  and 
(d)(2). 

Statement  of  Consideration 

This  suspension  reduces  the  total 
Class  I  disposition  standard  for  pool 
distributing  plants,  provides  automatic 
pool  plant  status  for  supply  plants  and 
reserve  processing  plants  that  were  pool 
plants  during  each  of  the  preceding 
months  of  September  through  February, 
and  removes  the  limits  on  the  amount 
of  milk  that  may  be  diverted  to  nonpool 
plants  by  cooperative  associations  and 
pool  plant  operators.  The  provisions 
will  be  suspended  starting  with  the 
month  of  September  1995  and 
continuing  through  February  1996  or 
until  such  earlier  time  as  the  hearing 
proceeding  (DA-93-30)  which 
addresses  these  issues  is  completed. 

The  first  provision  suspended  reduces 
the  percentage  of  a  distributing  plant's 
receipts  that  must  be  disposed  of  as 
Class  I  milk  to  qualify  the  plant  as  a 
pool  plant.  With  the  suspension,  a  pool 
distributing  plant  must  use  at  least  30 
percent,  rather  than  40  percent,  of  its 
monthly  milk  receipts  as  Class  I  milk 
during  September  1995  through 
February  1996. 

The  second  provision  suspended 
permits  supply  plants  and  reserve 
processing  plants  that  were  pool  plants 
during  the  months  of  September  1994 
through  February  1995  to  retain  pool 
status  for  the  months  of  September  1995 
through  August  1996.  The  shipping 
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requirements  that  normally  would  have 
appUed  to  such  plants  during  the 
months  of  September  1995  through 
February  1996  are  eliminated  by  the 
siispension  action. 

The  third  provision  included  in  the 
suspension  removes  the  limits  on  the 
amount  of  milk  that  may  be  diverted  to 
nonpool  plants  by  a  cooperative 
association  or  a  pool  plant  operator  for 
the  period  of  September  1995  through 
February  1996. 

The  suspension  was  requested  by 
Pennmarva  Dairymen's  Federation,  Inc., 
Atlantic  Processing,  Inc.,  Dairy  lea.  Inc., 
Milk  Marketing,  Inc.,  and  Lehigh  Valley 
Dairies.  Together  these  organizations 
represent  over  90  percent  of  the 
market's  producer  milk. 

As  proponents  contended  in  their 
request,  there  is  ample  evidence  to 
support  this  suspension  action  on  the 
basis  of  the  record  of  the  May  3. 1994, 
hearing  proceeding  (DA-93-30)  for  the 
Middle  Atlantic  market.  On  July  10, 
1995,  a  recommended  decision  in  that 
proceeding,  which  dealt  with  the  same 
pooling  issues  involved  in  this 
suspension,  was  issued  and  published 
on  July  14, 1995,  (60  F.R.  36239).  The 
recommended  changes  would  reduce 
the  pooling  standards  for  distributing 
plants  and  reserve  processing  plants  and 
allow  cooperatives  and  pool  plant 
operators  to  divert  more  milk  to 
nonpool  plants.  These  changes  were 
recommended  primarily  because  the 
market's  Class  I  use  of  producer  milk 
has  declined  dining  the  past  several 
years. 

Proponents  stated  that  the  market's 
supply/demand  balance  has 
deteriorated  further  since  the  hearing.  In 
April  1995  only  37  percent  of  the 
market's  producer  milk  was  used  in 
Class  I  compared  with  41  percent  in 
April  last  year,  they  indicated. 

Since  the  amendatory  relief  resulting 
•from  the  May  1994  hearing  cannot  be 
effective  by  September  1, 1995,  when 
more  stringent  pooling  standards  take 
effect,  it  is  necessary  to  suspend  the 
aforementioned  pooling  provisions.  The 
sxispension  will  begin  on  September  1, 
1995,  and  continue  through  February 
29, 1996  or  imtil  such  earUer  time  as  the 
rulemaking  proceeding  (AO-160- 
A71  JDA-«3-30)  may  adopt  proposed 
changes  to  the  order. 

It  is  hereby  found  and  determined 
that  notice  of  proposed  rulemaking, 
pubhc  procedure  thereon  and  thirty 
days'  nodce  of  the  effective  date  hereof 
are  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 


to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  suppUed  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk;  and 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  of 
extensive  preparation  prior  to  the 
effective  date. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  pubUcation  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  1004  are  amended  as 
follows  effective  September  1, 1995 
through  February  29, 1996: 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 


1.  The  authority  citation  for  7  CFR 
Part  1004  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§1004.7    [Suspended  In  part] 

2.  In  §  1004.7(a)  introductory  text,  the 
words  "40  percent  in  the  months  of 
September  through  February,  and"  and 
the  words  "in  the  months  of  March 
through  August,"  are  suspended. 

3.  In  §  1004.7(e)  introductory  text,  the 
word  "immediately"  and  the  words  "for 
each  of  the  following  months  of  March 
through  August,"  are  suspended. 

S  1004.12    [Suspended  In  pari] 

4.  In  the  introductory  text  of 

§  1004.12(d).  the  words  "in  accordance 
with  the  conditions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section"  are 
suspended. 

5.  In  §  1004.12.  paragraphs  (d)(1)  and 
(d)(2)  are  suspended. 

Dated:  August  17, 1995. 
Patricia  Jfl 


Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

[PR  Doc.  95-20967  Filed  8-23-95;  8:45  am] 
MUJNO  COM  *41«-n-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  242  and  299 

[INS  rto.  1672-04;  AG  Order  No.  1984-05] 

RIN  1115-AD76 

Administrative  Deportation  Procedures 
for  Aliens  Convicted  of  Aggravated 
Felonies  Wlio  Are  Not  l.awfui 
Permanent  Residents 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
administrative  deportation  procedures 
for  aliens  not  admitted  for  permanent 
readence  and  not  statutorily  eligible  for 
any  reUef  from  deportation  who  have 
been  convicted  of  aggravated  felonies. 
This  regulation  is  being  promulgated  to 
implement  the  statutory  measure 
eliminating  the  requirement  for  a 
hearing  before  an  Immigration  Judge 
and  hmiting  judicial  review.  While 
incorporating  procedural  safeguards,  it 
will  expedite  iixe  deportation  process  in 
certain  cases  involving  aliens  who  have 
committed  serious  criminal  offenses. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Loveless,  Detention  and 
Deportation  Officer.  Immigration  and 
Naturahzation  Service.  425  Street.  NW., 
Washington,  D.C.  20536.  Telephone 
(202)  514-2865. 

SUPPt.EMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
("the  Service")  published  a  proposed 
rule  on  March  30. 1995.  at  60  FR  16386. 
This  final  mle,  which  incorporates 
changes  based  on  the  comments 
received  on  the  proposed  rule, 
estabhshes  an  expedited  administrative 
deportation  procedme  for  aUens  who 
have  committed  aggravated  felonies  and 
who  are  not  lawful  permanent  residents. 
Congress  authorized  such  a  procedure 
in  section  130004  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  PubUc  Law  103-322.  which 
amended  section  242A  of  the 
Immigration  and  Nationahty  Act  ("the 
Act"),  effective  September  14. 1994. 
(The  Immigration  and  Nationahty 
Technical  Corrections  Act  of  1994. 
PubUc  Law  103-416.  enacted  October 
25, 1994.  made  minor  technical  changes 
to  section  242A.)  Section  242A(b)(4)  of 
the  Act  authorizes  the  Attorney  General 
to  implement  an  expedited  deportation 
procedme  that  eliminates  hearings 
before  Immigration  Judges  for  certain 
aUens  convicted  of  seriotis  criminal 
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offenses.  Section  242A(b)(3)  provides 
that  ahens  subject  to  this  administrative 
deportation  procedure  shall  be  entitled 
to  limited  judicial  review  upon  filing  of 
a  petition  for  review  within  30  days 
after  a  Final  Administrative  Deportation 
Order  is  issued. 

Before  enactment  of  Public  Law  103- 
322,  all  deportation  and  exclusion 
proceedings  were  required  to  be 
conducted  before  an  Immigration  Judge 
piu^uant  to  section  242(b)  of  the  Act 
(except  in  the  case  of  certain  security- 
related  cases.  Visa  Waiver 
nonimmigrants,  stowaways,  and 
crewman  violators).  By  enactment  of 
PubUc  Law  103-322,  Congress 
authorized  a  more  streamlined 
deportation  process  for  ahens  who  have 
been  convicted  of  aggravated  felonies 
and  who  are  not  lawful  permanent 
residents.  Section  242A(b)(4)  requires 
the  Attorney  General  to  prescribe 
regulations  for  such  expedited 
proceedings.  This  final  rule  authorizes 
district  director  or  chief  patrol  agent  to 
issue  a  Final  Administrative  Order  of 
Deportation  in  accordance  with  section 
242A(b)  of  the  Act.  Under  section 
242A(b)(2)(B),  the  administrative 
procediue  can  be  used  only  if  an  ahen 
does  not  satisfy  the  statutory  conditions 
that  would  make  the  alien  eUgible  for 
possible  relief  from  deportation  under 
the  provisions  of  the  Act. 

The  final  rule  requires  the  Service  to 
afford  ahens  certain  procedural 
protections  during  the  administrative 
deportation  process: 

a.  An  ahen  will  be  given  reasonable 
notice  of  the  charge  of  deportabihty  on 
Form  1-851,  Notice  of  Intent  to  Issue  a 
Final  Administrative  Deportation  Order. 
The  Notice  must  set  forth  allegations  of 
fact  and  conclusions  of  law  estabhshing 
that  the  ahen  is  not  a  lawful  permanent 
resident,  is  deportable  under  section 
241  (a)(2)(A)(iii)  of  the  Act  (relating  to 
conviction  for  an  aggravated  felony), 
and  is  not  statutorily  eUgible  for  rehef 
bom  deportation. 

b.  The  charge  of  deportabihty  must  be 
supported  by  clear,  convincing,  and 
unequivocal  evidence. 

c.  An  ahen  will  be  afforded  the 
opportimity  to  be  represented  by 
counsel  in  the  deportation  proceedings 
at  no  expense  to  the  Government  and 
will  be  provided  a  hst  of  available  free 
legal  services. 

d.  An  ahen  will  be  afforded  a 
reasonable  opportunity  to  inspect  the 
evidence  supporting  the  charge,  and  to 
rebut  the  charge  within  10  days,  with  an 
extension  granted  by  the  district 
director  or  chief  patrol  agent  for  good 
cause  shown 


e.  The  person  who  renders  the  final 
decision  will  not  be  the  same  person 
who  issues  the  charge. 

f.  A  record  of  the  proceedings  must  be 
maintained  for  judicial  review. 

g.  An  ahen  is  able  to  seek  review  of 
the  final  order  by  filing  a  petition  for 
judicial  review  within  30  days. 

The  Service  cannot  take  action  to 
commence  the  administrative 
deportation  proceedings  unless  there  is 
evidence  estabhshing  the  statutory 
preconditions  for  deportation.  If  an 
ahen  appears  to  be  statutorily  ehgible 
for  relief  from  deportation,  the  Service 
will  not  commence  proceedings  imder 
section  242A(b)  of  the  Act. 

An  ahen  may  obtain  judicial  review  of 
a  Final  Administrative  Exportation 
Order  by  filing  a  petition  for  review  in 
accordance  with  section  106  of  the  Act. 
Such  review,  however,  is  limited  under 
section  106(d)  to:  (1)  Whether  the 
pereon  is  in  fact  the  ahen  described  in 
the  order;  (2)  whether  the  person  was 
not  lawfully  admitted  for  permanent 
residence  at  the  time  at  which 
deportation  proceedings  commenced; 
(3)  whether  the  person  is  not  eUgible  for 
any  rehef  from  deportation;  (4)  whether 
the  ahen  has  been  convicted  of  an 
aggravated  felony  and  such  conviction 
has  become  final;  and  (5)  whether  the 
aUen  was  afforded  the  procedures 
required  by  section  242A(b)(4)  of  the 
Act. 

Section  242(a)(2)  of  the  Act  requires 
the  Service  to  take  into  custody  any 
aUen  who  has  been  convicted  of  an 
aggravated  felony.  ui>on  the  aUen's 
release  frttm  incarceration.  An  aUen 
who  has  been  lawfully  admitted  may  be 
released  from  the  Service's  custody  if 
the  ahen  demonstrates  to  the 
satisfaction  of  the  Attorney  General  that 
the  ahen  is  not  a  threat  to  the 
community  and  is  likely  to  appear  for 
any  scheduled  proceedings.  The 
Attorney  General  may  not  release  from 
custody  any  ahen  who  has  not  been 
lawfully  admitted.  An  aUen  can  seek 
review  of  a  custody  determination  by 
filing  a  writ  of  habeas  corpus  with  the 
district  court. 

The  final  rule  differs  from  the 
proposed  rule  in  the  following  respects: 
The  rule  amends  8  CFR  242.25(b)(2)  by 
adding  subparagraph  (iii)  to  require  the 
Service  to  provide  a  Ust  of  firee  legal-aid 
services  to  an  aUen  in  conjunction  with 
the  Notice  of  Intent.  The  final  rule  also 
amends  8  CFR  242.25(b)(2)  by  adding 
subparagraph  (iv)  to  require  the  Service 
either  to  provide  the  aUen  a  written 
translation  of  the  Notice  of  Intent  or  to 
explain  the  contents  of  the  Notice  of 
Intent  in  the  ahen's  native  language  or 
in  a  language  the  aUen  imderstands.  The 
final  rule  also  amends  8  CFR  299.1  by 


adding  the  entries  for  Forms  1-851 
(Notice  of  Intent  to  Issue  a  Final 
Administrative  Deportation  Order)  and 
I-851A  (Final  Administrative 
Deportation  Order)  to  the  Usting  of 
forms,  to  ensure  that  Service  personnel 
and  the  pubUc  are  aware  of  these  new 
forms  and  their  proper  edition  dates. 
The  rule  also  makes  non-substantive 
changes  to  the  provisions  of  the 
proposed  rule  for  clarification. 

In  response  to  the  proposed  rule,  the 
Service  received  several  comment 
letters  and  memoranda  of  law  from 
various  independent  attorneys,  law 
enforcement  officials,  and  legal  defense 
organizations.  The  following  sections 
summarize  the  comments  and  explain 
the  revisions  adopted. 

The  comments  principaUy  focused 
upon  the  fbUowing  topics:  ahens' 
entitlement  to  due  process;  the  absence 
of  an  "in  person"  hearing  in  the 
administrative  deportation  procedure; 
the  competence  of  the  deciding  Service 
officer;  the  complexity  of  determining 
whether  an  alien  has  been  convicted  of 
an  "aggravated  felony"  or  is  entiUed  to 
rehef  from  deportation;  the  form  and 
content  of  the  notice  provided  to  the 
ahen;  the  deadlines  imposed  upon  the 
ahen  for  responding  to  the  Notice  of 
Intent;  aliens'  opportunity  to  obtain 
counsel;  aUens'  opportxmity  to  rebut 
charges;  the  impartiaUty  of  the  deciding 
Service  officer;  the  risk  of  deportation  of 
United  States  citizens  or  lawful 
permanent  residents;  the  lack  of  review 
of  the  deciding  Service  officer's  decision 
by  an  Immigration  Judge  or  by  the 
Service's  General  Counsel;  and  the 
termination  without  prejudice  of 
Immigration  Judge  proceedings  when  it 
appears  that  an  aUen  is  subject  to 
administrative  proceedings  imder 
section  242A(b)  of  the  Act. 

1.  Procedural  Due  Process  in  the 
Absence  of  an  In-Person  Hearing 

Conunents:  Several  commenters 
contended  that  the  proposed  rule 
violated  constitutional  requirements  of 
procedural  due  process.  In  particular, 
the  commenters  argued  that  the  process 
is  constitutionally  inadequate  because 
of  the  failure  to  provide  an  ia-person 
hearing  before  the  deciding  Service 
officer. 

Response  and  Disposition:  Congress 
decided  to  permit  expedited  deportation 
procedures  for  a  certain  class  of  aliens 
with  respect  to  whom  the  decision  to 
deport  typically  is  straightforward  and 
not  subject  to  discretionary  or  equitable 
considerations.  Because  deportation  of 
such  ahens  involves  no  discretionary 
factors,  and  because  there  rarely  will  be 
any  factual  disputes  bearing  upon 
deportabihty  that  cannot  be  resolved 
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through  documentary  evidence,  a 
testimonial  hearing  for  such  aUens 
rarely  if  ever  will  serve  a  useful 
purpose.  Accordingly,  Congress 
authorized  the  "(ejlimination  of 
(a]dministrative  [h]earing(s]"  for  such 
aliens.  Public  Law  103-322,  Section 
130004(a),  108  Stat.  2026.  The  Service  is 
merely  implementing  this  congressional 
decision.  Both  the  statute  and  the  rule 
provide  all  the  process  that  is  due. 

It  is  well  estaolished  that  the  Fifth 
Amendment  entitles  aliens  to  due 
process  of  law  in  deportation 
proceedings.  See  Reno  v.  Flores,  113  S. 
Ct.  1439, 1449  (1993).  As  the  Supreme 
Court  explained  in  London  v.  Plasencia, 
459  U.S.  21,  34  (1982),  whether 
deportation  procedmes  satisfy  due 
process  depends  upon  three  factors:  (i) 
The  interest  at  stake  for  the  aUen;  (ii)  the 
risk  of  an  erroneous  deprivation  of  the 
interest  through  the  procedures  used 
and  the  proba^ble  value  of  additional  or 
different  procedural  safeguards;  and  (iii) 
the  interest  of  the  government  in  using 
the  given  procedures  rather  than 
additional  or  different  procedures.  As 
these  three  factors  suggest,  the 
constitutional  sufficiency  of  procedures 
provided  in  any  particular  situation  is 
dependent  on  context;  it  will  vary  with 
the  particular  circmnstances,  and  what 
is  sufficient  for  one  type  of  deportation 
determination  may  not  be  sufficient  for 
another.  London,  459  U.S.  at  34-35.  In 
the  context  of  deportation  of  ahens  who 
are  aggravated  felons  and  who  are  not 
lawful  permanent  residents, 
consideration  of  the  three  factors 
compels  the  conclusion  that  the 
procedures  provided  in  this  rule  satisfy 
due  process. 

With  respect  to  the  first  factor,  the 
Service  recognizes  that  the  interest  at 
stake  for  the  afien — ^remaining  in  the 
United  States — can  be  substantial.  An 
alien  stands  to  lose  the  right  "to  stay 
and  live  and  work  in  this  land  of 
fi^edom,"  London,  459  U.S.  at  34,  and 
may  lose  the  right  to  rejoin  his  or  her 
immediate  family,  id.  However,  the 
ahens  cdVered  by  this  rule  have 
somewhat  lesser  cognizable  interests 
than  ahens  who  are  either  permanent 
lawful  residents,  or  who  are  not 
aggravated  felons,  or  both.  The  ahens  in 
question,  because  they  will  either  have 
been  admitted  on  a  temporary  basis  or 
will  have  entered  the  coimtry 
unlawfully,  will  not  have  "developledj 
*  *  *  ties"  to  the  United  States,  see 
London,  459  U.S.  at  32,  equivalent  to 
those  enjoyed  by  permanent  resident 
ahens.  Moreover,  this  discrete  class  of 
ahens  has  demonstrated  a  disregard  for 
the  laws  of  the  United  States,  as 
evidenced  by  their  aggravated  felony       \ 
convictions.  Those  aUens  who  have 


been  incarcerated  will  already  have  had 
their  ties  to  this  country  diminished  as 
a  result;  and  even  ahens  who  originally 
had  been  lawfully  admitted  should  have 
less  of  an  expectation  to  those  ties 
because,  by  virtue  of  their  commission 
of  an  aggravated  felony,  they  will  have 
failed  to  fulfill  the  conditions  under 
which  they  gained  entry  and  under 
which  they  were  entitled  to  developed 
such  ties. 

As  to  the  third  factor  in  the  due 
process  calculation,  the  government's 
interest  in  ensuring  expedited 
deportation  of  this  class  of  ahens  is 
substantial.  To  begin  with,  it  "weighs 
heavily  in  the  balance"  that  control  of 
immigration  matters  "is  a  sovereign 
prerogative."  London,  459  U.S.  at  34.  In 
addition,  the  government  also  has  a 
"weighty"  interest  "in  efficient 
administration  of  the  immigration 
laws."  Id.  Considerable  weight  must  be 
given  to  "the  administrative  burden  and 
other  societal  costs  that  would  be 
associated  with  requiring  *  *  •  an 
evidentiary  hearing  upon  demand  in  all 
cases."  Mothews  v.  Eldridge,  424  U.S. 
319,  347  (1976). 

With  regard  to  "the  administrative 
burden,"  the  interest  of  the  government 
and  the  pubhc  "in  conserving  scarce 
fiscal  and  administrative  resources"  is 
critical.  Mathews,  424  U.S.  at  348.  The 
administrative  process  encouraged  by 
Congress  and  estabhshed  by  this  rule 
addresses  Congress'  concern  that  aUens 
who  are  serious  criminal  offenders  have 
not  heretofore  been  deported  swiftly. 
Presently,  without  the  expedited 
proceedings  provided  by  this  rule,  many 
of  these  ahens,  particularly  those  who 
serve  short  sentences  for  their 
convictions,  remain  in  the  custody  of 
the  Service  for  prolonged  periods. 
Congress  recognized  that  die  present 
hearing  procedine,  with  its  "repeated 
appeals,"  "can  consume  seversJ  years." 
139  Cong.  Rec.  E749  (Mar.  24, 1993) 
(statement  of  Rep.  McCoUiun).  The  cost 
of  incarcerating  these  ahens  during  that 
period  is  substantial,  and  Congress 
authorized  the  expedited  deportation 
procedines  in  large  part  to  amehorate 
that  cost.  Id.  See  also  140  Cong.  Rec. 
S3068  (Mar.  16,  1994)  (statement  of  Sen. 
Roth).  The  expedited  procedure  also 
serves  to  address  "other  societal  costs." 
Mathews,  424  U.S.  at  347.  Because 
aliens  presently  can  invoke  the  more 
formal  procedures,  their  custody 
continues  for  an  extended  period.  This 
exacerbates  the  "problem  of  limited 
detention  capacity"  that  the  Service 
faces,  139  Cong.  Rec.  E749  (Mar.  24, 
1993)  (statement  of  Rep.  McColliun), 
and  permits  ahen  felons  extended 
opportimity  to  commit  further  crime  in 


this  coimtry.  See  140  Cong.  Rec.  S3068 
(Mar.  16, 1994)  (statement  of  Sen.  Roth). 

Finally,  with  respect  to  the  second 
due  process  factor,  there  is  httle  risk 
that  the  administrative  procedures 
estabhshed  by  this  rule — in  particular, 
the  lack  of  an  in-person  hearing — ^wlU 
result  in  an  erroneous  deprivation  of 
ahens'  interests,  and  the  probable  value 
of  additionfd  or  different  procedural 
safeguards  is  minimal,  at  best. 

It  is  worth  noting,  as  an  initial  matter, 
that  a  niunber  of  aliens  who  are 
aggravated  felons  and  who  are  not 
lawful  permanent  residents  may  choose 
not  to  contest  deportation,  since  such 
deportation  is  based  on  objective, 
nondiscretionary  criteria  for  aliens  who 
fall  within  the  class  covered  by  section 
242AoftheAct. 

Some  ahens  will,  however,  challenge 
deportation  under  section  242A  of  the 
Act;  and  due  process  requires  that  in 
any  deportation  proceeding,  an  alien 
must  be  entitled  to  notice  of  the  nature 
of  the  charge  and  "a  fair  opportunity  to 
be  heard"  on  the  charge.  Kwong  Hoi 
Chewv.  Colding,  344  U.S.  590,  597-98 
(1953).  As  in  other  contexts,  "[t]he 
fundamental  requirement  of  due 
process"  in  a  deportation  proceeding  "is 
the  opportunity  to  be  heard  'at  a 
meaningful  time  and  in  a  meaningful 
manner.'  "  Mathews,  424  U.S.  at  333 
(citation  omitted).  See,  e.g.,  Rofeedie  v. 
INS,  880  F.2d  506,  524  (D.C.  Cir.  1989). 
An  alien  must,  therefore,  be  apprised  of 
clearly  defined  charges,  have  a  fair 
opportunity  to  present  evidence  in  his 
or  her  favor,  and  have  the  right  to 
inspect  the  evidence  on  which  the 
matter  is  to  be  decided.  See,  e.g., 
Koczmarczykv.  INS,  933  F.2d  588,  595- 
96  (7th  Cir.),  cert,  denied,  502  U.S.  981 
(1991).  Due  process  in  the  deportation 
context  does  not,  however,  require  the 
same  procedural  protections  as  would 
be  provided  in  a  criminal  trial,  see  Dor 
V.  District  Director,  891  F.2d  997, 1003 
(2d  Cir.  1989),  nor  does  it  automatically 
dictate  and  opportunity  for  an  alien  to 
be  heard  upon  a  regular,  set  occasion, 
and  according  to  the  forms  of  judicial 
procedure;  instead,  due  process  merely 
requires  that  an  alien  be  given  an 
opportimity  to  be  heard  "that  will 
secure  the  prompt,  vigorous  action 
contemplated  by  Congress,  and  at  the 
same  time  be  appropriate  to  the  nature 
of  the  case."  Yamataya  v.  Fisher,  189 
U.S.  86, 101  (1903). 

An  aUen's  due  process  rights  to  be 
heard  and  to  defend  are  protected  by 
this  rule.  An  alien  will  have  been 
questioned  by  an  immigration  officer, 
and  vvrill  be  given  reasonable  notice  of 
the  charges,  the  right  to  counsel,  and  a 
reasonable  opportunity  to  inspect  the 
evidence  and  rebut  the  charges.  An 
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ahen  can  submit  whatever  evidence  he 
or  she  wishes  to  rebut  the  charges,  and 
the  deportation  decision  will  be  made 
by  an  immigration  official  other  than  the 
official  who  issues  the  charging 
dociunent.  The  burden  of  proof  is  upon 
the  Service  to  estabhsh  deportabihty  by 
clear,  convincing,  and  unequivocal 
evidence.  The  decision  is  subject  to 
judicial  review  by  the  court  of  appeals 
on  a  petition  for  review. 

The  fact  that  an  in-person  heanng 
before  the  deciding  Service  officer 
typically  will  be  imavailable  under  the 
administrative  proceedings  does  not 
automatically  result  in  a  denial  of  due 
process.  To  begin  with,  in  the  usual  case 
the  ahen  will  already  have  had  a  face- 
to-face  interview,  when  the  Service 
takes  into  custody  or  otherwise  first 
encoimters  the  ahen.  During  such  an 
interview,  the  investigative  officer  may 
take  a  sworn  statement  or  affidavit  from 
the  ahen  and  then  complete  Form  1-213, 
Record  of  Deportable  Ahen.  See  8  U.S.C. 
1357(b);  8  CFR  287.5(a).  The  results  of 
this  interview  typically  will  form  a  basis 
for  both  the  initiation  of  administrative 
deportation  proceedings  and  the  charge 
of  deportabihty;  thus,  the  alien  has  an 
opportiuiity  at  that  initial  interview  to 
rebut  the  &cts  upon  which 
administrative  deportation  would  be 
predicated.  Little,  if  anything,  would  be 
gained  by  requiring  another  interview 
before  the  deciding  Service  officer.  And, 
since  many  ahens  in  administrative 
deportation  proceedings  will  be 
detained  by  other  law  enforcement 
agencies,  a  requirement  of  another  "in- 
person"  hearing  would  result  in  further 
delays  by  requiring  Service  officers  to 
travel  to  remote  locations  to  repeat  the 
interview  with  each  ahen. 

Even  more  significantly,  in  a 
deportation  proceeding  under  this  rule 
the  risk  of  making  an  erroneous  decision 
will  be  minimal,  and  the  value  of  an  in- 
person  hearing  would  be  speculative  at 
best  The  only  issues  to  be  decided  in 
such  proceedings  are  "relatively 
straightforward  matters,"  Califano  v. 
Yamosaki.  442  U.S.  682,  696  (1979), 
namely:  ahenage,  lawful  permanent 
resident  status,  conviction  of  an 
aggravated  felony,  and  statutory 
ehgibihty  for  relief.  The  Service  can 
determine  ahenage,  lawful  permanent 
readent  status,  and  ehgibihty  for  rehef 
based  solely  upon  documentary 
evidence,  such  as  information  contained 
in  the  ahen  registration  file  and 
computer  databases,  and  can 
supplement  that  evidence  wdth  the 
statement  of  the  ahen  at  the  initial 
interview.  The  Service  can  determine 
whether  the  ahen  has  been  convicted  of 
an  aggravated  felony  based  upon  the 
record  of  conviction.  Most  importantly,  - 


imlike  many  determinations  that  can 
arise  in  other  types  of  deportation 
proceedings,  these  determinations  must 
be  made  by  the  Service  without 
consideration  of  any  equities  or 
discretionary  factors.  Accordingly,  there 
are  unlikely  to  be  any  "issues  of  witness 
credibihty  and  veracity,"  Mathews,  424 
U.S.  at  343-44,  that  might  justify  an  in- 
person,  testimonial  hearing. 

The  Supreme  Court  has  held  that  due 
process  does  not  require  an  in-person, 
testimonial  hearing  in  front  of  the 
deciding  official  where  the  decision  in 
question  "will  turn,  in  most  cases,  upon 
'routine,  standard,  and  imbiased' " 
dociunentary  evidence.  Mathews,  424 
U.S.  at  344  (citation  omitted).  Where  the 
facts  on  which  the  ultimate  decision  are 
to  be  based  are  "sharply  focused  and 
easily  documented,"  id.  at  343,  as  in  the 
case  of  ahens  who  have  committed 
aggravated  felonies  and  who  are  not 
permanent  resident  aliens,  more  formal 
testimonial  hearings  are  not 
constitutionally  required.  The  facts  on 
which  deportation  will  depend  for  these 
ahens  are  "relatively  straightforward 
matters,"  Califano,  442  U.S.  at  696,  and 
are  "typically  more  amenable  to  written 
than  to  oral  presentation,"  Mathews, 
424  U.S.  at  345.  See  also  id.  at  344  n.28. 

Several  commenters  suggested  that 
there  may  be  certain  cases  in  which 
testimony  vnll  be  necessary  to 
determine  such  issues  as  ahenage  or 
possible  statutory  ehgibihty  for  rehef 
from  deportation.  Because  of  the  nature 
of  these  determinations,  the  Service 
beheves  that  the  cases  will  be  few  and 
far  between  in  which  such 
determinations  cannot  be  made  on  the 
basis  of  documentary  evidence.  But 
even  if  there  are  such  isolated  cases, 
that  would  not  mean  that  the  rule  itself 
is  unconstitutional. 

To  begin  with,  although  the  regulation 
does  not  require  an  in-person  hearing,^ 
the  deciding  Service  officer  can  request 
further  evidence  after  the  ahen's  initial 
submission,  if  that  officer  determines 
that  such  evidence  vfill  aid  in  the 
decision.  Under  8  CFR  242.25(d)(2)(ii), 
if  the  deciding  Service  officer  finds  that 
the  ahen's  written  response  raises  a 
genuine  issue  of  materifd  fact  regarding 
the  preliminary  findings,  the  officer  may 
request  additional  evidence,  as  he  or  she 
may  deem  appropriate.  Thus,  if  any 
testimony  is  required,  it  can  and  should 
be  heard. 

More  fundamentally,  "procedural  due 
process  rules  are  shaped  by  the  risk  of 
error  inherent  in  the  truth-finding 
process  as  applied  to  the  generahty  of 
cases,  not  the  rare  exceptions." 
Mathews,  424  U.S.  at  344.  And  "(i]t 
would  be  inconsistent  with  that 
principle  to  require  a  hearing  •  •  * 


when  review  of  [an  ahen's]  written 
submission  is  an  adequate  means  of 
resolving  all  but  a  few  •  *  •  disputes." 
Califano,  442  U.S.  at  696.  If  an  ahen 
beheves  that  due  process  requires 
additional  protections  because  of  the 
particular  exigencies  of  his  or  her  case, 
the  ahen  can  raise  the  issue  in  the 
record  of  proceedings,  and  the  ahen 
thereafter  can,  in  appropriate 
circiunstances,  seek  judicial  review  to 
redress  any  alleged  constitutional 
deprivation.  But  the  mere  possibihty  of 
such  as-applied  due  process  challenges 
does  not  justify  ftie  enormous  cost  that 
would  be  entailed  in  providing  an  in- 
person  hearing  for  every  deportation 
determination.  See  Mathews,  424  U.S.  at 
909;  Califano,  442  U.S.  at  696. 
Therefore,  the  rule  is  not  susceptible  to 
a  "facial  challenge"  on  procedural  due 
process  grounds.  Cf  Reno  v.  Flores,  113 
S.  Ct.  at  1450-51  (because  due  process 
would  not  be  denied  in  the  majority  of 
cases,  facial  due  process  challenge  is 
rejected). 

Accordingly,  the  provisions  of  the 
proposed  rule  requiring  a  documentary 
record  and  not  requiring  an  in-person 
hearing  have  been  adopted  without 
substantive  amendment  in  the  final  rule. 

2.  Reasonable  Notice 

Comments:  Several  commenters 
stated  that  the  Notice  provided  to  the 
ahen  pursuant  to  8  CFR  242.25(b)(2) 
should  advise  the  ahen  of  ehgibihfy  for 
rehef,  be  translated  into  the  ahen's 
native  language  if  he  or  she  is  not 
proficient  in  Enghsh,  and  be  explained 
to  the  ahen.  Other  commenters  stated 
that  ahens  often  do  not  understand  that 
nature  of  the  proceedings;  that  aliens 
may  be  incompetent  or  mentally  ill;  and 
that  proper  notice  should  include  more 
information  regarding  the  law  and  legal 
rights.  One  comment  stated  that  if  the 
ahen  receives  the  Notice  while 
detained,  the  regulation  should  provide 
that  the  ahen  be  given  writing  materials 
and  postage  stamps  for  a  response. 

Response  and  Disposition:  In 
conformity  with  the  statute  and  the  final 
rule,  the  Notice  of  Intent  to  Issue  a  Final 
Administrative  Deportation  Order  (Form 
1-851)  will  contain  legally  sufficient 
factual  allegations,  conclusions  of  law, 
charge  of  deportabihty,  and  advice  to 
the  respondent  (similar  to  an  Order  to 
Show  Cause).  These  elements  of  notice 
satisfy  due  process  requirements.  The 
Notice  will  instruct  the  ahen  to  identify 
which  findings  supporting  deportation 
he  or  she  is  challenging,  if  any,  and  to 
corroborate  any  challenge  wiUi 
dociunentation  or  other  evidence.  To 
facihtate  the  process,  page  two  of  the 
Notice  of  Intent  also  will  provide  easy- 
to-imderstand  boxes  that  an  ahen 
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should  check  to  indicate  the  nature  of 
the  alien's  response.  It  would  be 
inappropriate  for  the  regidation  to 
recommend  which  kinds  of  evidence  an 
alien  should  choose  to  present  in 
defending  against  the  charge  or  in 
presenting  a  claim  to  relief,  given  the 
variety  of  evidence  that  might  be 
germane  to  the  detenninations  at  issue. 

Both  the  Act  and  the  regulations  set 
forth  the  various  fonns  of  relief  that  may 
or  may  not  be  available  in  deportation 
proceedings.  Moreover,  under  the  rule, 
aliens  will  have  a  reasonable 
opportimity  to  obtain  cotnsel  of  their 
choosing  who  may  assist  them  in 
determining  whether  relief  is  available. 
If  an  alien  submits  evidence  supporting 
a  prima  facie  claim  that  he  or  she  may 
be  statutorily  eligible  for  some  relief 
from  deportation,  §  242.25(d){2)(iii)  of 
the  rule  requires  the  Service  to 
terminate  the  administrative 
proceedings  and,  where  appropriate,  to 
initiate  proceedings  before  an 
Immigration  Judge.  If  an  ahen  appears  to 
satisfy  the  statutory  conditions  for 
eligibihty  for  relief  from  deportation, 
the  Service  would  not  then  have 
jurisdiction  to  commence  or  to  continue 
proceedings  under  242A(b)  of  the  Act. 
In  light  of  these  protections,  the 
proposed  rule  will  not  be  changed  to 
require  that  the  Service  advise  the  alien 
of  the  various  forms  of  statutory 
eliubihty  for  reUef. 

The  Form  1-851  (Notice  of  Intent)  will 
advise  respondent  aliens  of  the 
availability  of  a  list  of  free  legal  services. 
The  rule  is  amended  to  require  the 
Service  to  provide  such  a  legal  aid  list 
in  conjunction  with  the  Notice  of  Intent. 
Service  of  the  Notice  must,  in 
accordance  with  8  CFR  292.5(a),  be 
made  upon  an  attorney  or  representative 
of  record,  if  the  alien  is  so  represented. 
The  Notice  of  Intent  will  clearly  provide 
the  address  to  which  the  alien  must 
send  a  response. 

The  Service  agrees  that  it  is  important 
that  the  ahen  understand  the  Notice  of 
Intent.  Therefore,  to  enhance  fairness 
and  ensure  that  the  notice  of  the  charges 
is  reasonable,  the  proposed  rule  is 
amended  to  add  subparagraph  (iv)  to  8 
CFR  242.25(b)(2),  which  will  require 
that  the  Service  either  provide  the  alien 
a  written  translation  of  the  Notice  of 
Intent  or  explain  the  contents  of  the 
Notice  of  Intent  in  the  alien's  native 
language  or  in  a  language  that  the  alien 
understands. 

The  Service  agrees  that,  in  certain 
particular  cases,  an  ahen  may  be  unable 
to  read  or  imderstand  the  nature  of 
proceedings  because  of  his  or  her 
incompetence  or  mental  illness.  This 
nile  provides  a  reasonable  opportunity 
for  an  ahen  to  seek  the  services  of 


coimsel,  a  relative,  or  friend.  Providing 
further  protections  in  a  particular 
proceeding  where  circumstances 
warrant  such  protections  will  be  the 
responsibiUty  of  the  deciding  Service 
officer,  who  may,  for  example,  schediUe 
an  interview,  Avhere  appropriate.  The 
Service  officer's  decision  on  what,  if 
any,  additional  notice  and/or  procedure 
to  provide  the  ahen  will  be  subject  to 
judicial  review.  The  possibihty  that  the 
Notice  of  Intent  might  not  suffice  to 
provide  constitutionally  adequate  notice 
in  rare  circumstances  does  not  suffice  to 
call  into  question  the  constitutionahty 
of  the  rule  itself,  which  will  provide 
constitutionally  sufficient  notice  in  the 
vast  majority  of  cases.  See  Mathews,  424 
U.S.  at  909;  Califano,  442  U.S.  at  696. 

3.  Fair  Opportunity  To  Respond  to  the 
Notice  and  To  Inspect  and  Rebut  the 
Evidence  Supporting  Deportation 

Comments:  Several  commenters 
stated  that  the  proposed  rule  would  not 
provide  sufficient  time  for  an  aUen  to 
respond  to  the  Notice,  and  suggested 
that  the  response  period  be  changed  to 
one  month.  Commenters  state  that 
respondents  who  are  incompetent, 
mentally  ill,  or  who  do  not  understand 
the  nature  of  the  proceedings,  may  need 
more  time  to  obtain  coimsel  and  to  rebut 
the  charge.  The  comments  outlined  the 
numerous  obstacles  that  detained  ahens 
may  face,  such  as:  language 
impediments;  mail  delays;  an  inability 
to  communicate  with  family,  attorneys, 
and  potential  witnesses;  lack  of  access 
to  law  hbraries  or  writing  materials;  and 
difficulty  in  producing  affidavits, 
identification  documents,  or  birth 
records.  One  commenter  stated  that 
requiring  the  response  to  be  supported 
by  an  affidavit  is  unnecessary  because 
the  regulation  can  provide  that  any 
response  shall  be  considered  to  be  made 
under  oath.  Finally,  some  commenters 
stated  that  the  record  of  proceeding 
should  be  provided  automatically  to  all 
ahens,  rather  than  only  upon  an  ahen's 
request. 

Response  and  Disposition:  The 
Service  beheves  that  the  proposed  nde 
provides  a  fair  opportimity  for  ahens  to 
inspect  evidence  and  rebut  charges  of 
deportability.  Pursuant  to  8  CFR 
242.25(c)(2),  "[i]f  an  ahen's  written 
response  requests  the  opportunity  to 
review  the  Government's  evidence,  the 
Service  shall  serve  the  ahen  with  a  copy 
of  the  evidence  in  the  record  of 
proceeding  upon  which  the  Service  is 
relying  to  support  the  charge."  The  ahen 
then  has  ten  additional  days  following 
service  of  the  Government's  evidence 
(thirteen  days  if  service  is  by  mail),  to 
furnish  a  final  response  in  accordance 
with  8  CFR  242.25(c)  (l)-(2).  Pursuant 


to  8  CFR  242.25(d)(2)(ii)(B),  if,  alter  the 
ahen's  rebuttal  of  the  Notice,  the 
deciding  Service  officer  considers 
additional  evidence  from  a  source  other 
than  the  ahen,  that  evidence  will  also  be 
provided  to  the  alien  and  still  another 
extension  of  time  to  respond  shall  be 
given.  Thus,  these  regulations  already 
provide  respondents  ample  opportunity 
to  inspect  all  evidence  relied  upon  by 
the  Government  and  contained  in  the 
record  of  proceeding. 

The  Service  beheves  that  any  further 
increase  in  the  time  periods  for  response 
would  contravene  Congress'  intent  that 
the  Service  expeditiously  adjudicate  the 
deportation  cases  of  the  serious  criminal 
offenders  described  under  section 
242A(b)  of  the  Act.  Many  aUens  in  this 
class,  particularly  in  county  and  local 
jails,  are  inmates  who  are  incarcerated 
less  than  a  year,  and  frequently  less  than 
six  months.  Expeditious  proceedings 
under  section  242A(b]  of  the  Act  will 
prevent  "spillover"  detention  of  these 
short-term  inmates  into  the  Service's 
detention,  thereby  reheving  the  ahens  of 
further  incarceration  while  saving 
substantial  costs  to  the  Service  and  to 
the  pubhc.  Nonetheless,  if  an  ahen 
makes  a  timely  written  request  for  more 
time  and  explains  the  reasons  for  doing 
so — for  instance,  that  the  alien  needs  to 
contact  family  members  or  potential 
witnesses — the  deciding  Service  officer 
may  grant  an  extension  for  the  ahen  to 
file  a  response  under  8  CFR  242.25(c)(1). 
The  deciding  Service  officer  must 
ensure  fairness  in  the  adjudicative 
process.  Accordingly,  the  Service 
beheves  that  this  rule  provides 
sufficient  opportunity  for  ahens  to 
respond  to  the  Notice. 

'The  Service  beheves  that  the 
requirement  that  the  ahen  request 
access  to  the  evidence  in  order  to 
receive  it  is  constitutional  and  salutary. 
As  explained  above,  it  is  imlikely  that 
the  majority  of  ahens  covered  by  the 
administrative  proceedings  will  contest 
their  deportabiUty.  This  fact  counsels 
against  expending  the  considerable  cost 
and  burden  of  sending  all  evidence  to 
all  ahens  in  the  first  instance.  Those 
ahens  who  do  wish  to  contest 
deportation  readily  can  receive  the 
evidence  upon  a  simple  request. 
Moreover,  section  291  of  the  Act 
expressly  provides  that  in  presenting 
proof  of  time,  manner,  and  place  of 
entry  into  the  United  States,  the  ahen 
"shall  be  entitled  to  the  production  of 
his  visa  or  other  entry  document,  if  any, 
and  of  any  other  documents  and  records 
*  *  *    pertaining  to  such  entry  in  the 
custody  of  the  Service."  The  Service 
must  therefore  produce  any  such 
documents  that  are  in  its  possession  in 
accordance  with  that  section  of  the  Act. 
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Tlie  Service  agrees  that  an  ahen 
should  not  be  required  to  submit  an 
accompanying  affidavit  with  his  or  her 
response.  It  is  incumbent  upon  the  ahen 
to  choose  his  or  her  own  corroborating 
evidence  in  rebutting  a  charge. 
Accordingly,  §  242.25(c)(2)  has  been 
modified  to  provide  that  the  ahen 
should  submit  with  the  response 
"affidavit(8),  docimientary  evidence,  or 
other  specific  evidence  supporting  the 
challenge." 

4.  Impartial  Fact-Finder 

Comments:  Several  conunentera 
stated  that  the  rule  was  unfair  or 
unconstitutional  because  it  will  permit 
the  issuing  Service  officer  and  the 
deciding  Service  officer  both  to  be 
enfiorcement  officials  who  may  be  agents 
of  the  same  party,  such  as  a  District 
Director.  One  commenter  recommended 
that  the  rule  should  exphdtly  prohibit 
the  deciding  Service  officer  from 
engaging  in  ex  parte  communication 
with  the  issuing  Service  officer  or 
otherwise  considering  evidence  outside 
the  record,  because  due  process  requires 
that  the  decisionmaker  make  an 
independent  evaluation  and  consider 
only  evidence  on  the  record  that  the 
ahen  has  had  a  fair  opportunity  to  rebut. 
Another  commenter  urged  that  the 
initiation  of  proceedings  under  the  rule 
be  subject  to  review  by  the  Service's 
General  Counsel,  and  another  expressed 
concern  that  the  rule  does  not  provide 
adequate  checks  against  Service 
misconduct. 

Response  and  Disposition:  Congress 
has  provided  for  administrative 
deportation  proceedings  to  be 
conducted  without  a  hearing  before  an 
hnmigration  Judge.  The  officers  of  the 
Service  are  in  the  best  position  to 
perform  such  proceedings.  The  statute 
mandates  that  the  Final  Administrative 
Deportation  Order  not  be  issued  by  the 
same  person  who  issues  the  Notice  of 
Intent,  and  the  rule  reflects  this 
protection. 

The  Service  beheves  that  the  rule 
reasonably  ensures  that  decisions  are 
made  by  an  impartial  fact-finder.  In 
order  to  prevent  any  "blurring"  of 
investigative  and  adjudicative  functions, 
the  statute  and  the  rule  expressly  forbid 
the  "deciding"  officer  bom  being  the 
same  peraon  who  issues  the  charging 
document.  It  has  been  clear  for  at  least 
40  yeara  that  due  process  is  not  violated 
in  deportation  proceedings  simply 
because  the  deciding  official  is  subject 
to  the  control  of  officials  charged  with 
investigative  and  prosecuting  functions. 
MarceUo  v.  Bonds.  349  U.S.  302,  311 
(1955). 

Since  the  Service's  attorney  work 
force  is  available  to  provide  legal  advice 


to  Service  personnel,  there  is  no  need  in 
the  regulation  to  require  General 
Counsel  review  of  administrative 
proceedings. 

The  deciding  Service  officer  is 
authorized  under  8  CFR  242.25(d)  to 
issue  an  order  of  deportation  only  if  the 
"evidence  in  the  record  of  proceeding" 
estabhshing  deportabihty  is  clear, 
convincing  and  unequivocal.  Thus,  that 
officer  is  duty-bound  to  make  an 
indep>endent  evaluation  only  of  the 
evidence  contained  in  the  four  comers 
of  the  record  of  proceeding,  and  may  not 
rely  upon  evidence  outside  the  recoid  of 
proceeding.  In  addition,  since  the 
deciding  Service  officer  is  not 
authorized  to  make  discretionary 
determinations  on  ehgibihty  for  rehef  in 
section  242A(b)  proceedings,  he  or  she 
may  not  consider  any  discretionary 
factore.  Accordingly,  the  proposed  rule 
has  not  been  modified. 

5.  Termination  of  Immi^ation  Judge 
Proceedings  Without  Prejudice  to  the 
Service 

Comment:  The  proposed  rule 
provides  that  the  Service  may  request 
that  proceedings  before  an  Immigration 
Judge  be  terminated  so  that 
administrative  deportation  proceedings 
may  be  initiated.  One  commenter  stated 
that  if  the  Government  moves  to 
terminate  an  Immigration  Judge 
proceeding  commenced  under  section 
242(b)  of  the  Act,  such  termination 
should  be  with  prejudice  to  the  Service 
because  the  Service  should  not  be 
allowed  to  "forum  shop"  and  reinstate 
the  deportation  process  in  a  setting 
where  the  alien  has  fewer  procedural 
protections. 

Response  and  Disposition:  The 
Service  may  initiate  or  continue 
proceedings  imder  this  rule  only  if  there 
is  no  evidence  that  an  ahen  is  prima 
facie  ehgible  for  rehef.  Thus,  for 
example,  if  after  a  Notice  of  Intent  is 
issued,  the  Service  discovers  that  an 
ahen  appears  to  be  statutorily  ehgible 
for  rehef  from  deportation,  then, 
purauant  to  8  CFR  242.25(d)(2)(iii),  the 
Service  must  terminate  administrative 
deportation  proceedings  and,  where 
appropriate,  initiate  deportation 
proceedings  under  section  242(b)  of  the 
Act. 

Conversely,  if  the  Service  discovers 
that  an  alien  who  has  been  placed  in 
proceedings  before  an  Immigration 
Judge  in  fact  is  amenable  to  proceedings 
under  section  242A(b)  of  the  Act,  it 
would  implement  Congress'  intent  for 
the  Service  to  exercise  its  prosecutorial 
discretion  to  move  to  terminate  the 
Immigration  Judge  proceedings  in  order 
to  expedite  the  deportation  process.  In 
such  a  case,  the  ahen's  ehgibihty  for 


expedited  deportation  renders  the 
Immigration  Judge  proceedings 
unnecessary.  Transfer  to  administrative 
proceedings  in  such  a  case  would  not  be 
"forum  shopping";  rather,  it  would 
simply  be  a  move  to  a  more  efficient  and 
appropriate  forum,  in  accord  with 
Congress'  intent  that  administrative 
proceedings  be  used  for  ahens  who  have 
committed  aggravated  felonies  and  who 
are  not  lawful  permanent  residents. 
There  is,  therefore,  no  reason  that  the 
termination  of  Immigration  Judge 
proceedings  should  be  with  prejudice  to 
the  Service,  particularly  since  the 
Immigration  Judge  will  have  made  no 
decision  on  the  substantive  issues  of 
deportabihty  under  section  241  of  the 
Act  or  rehef  from  deportation.  The  final 
rule  therefore  will  remain  unchanged. 

6.  Lack  of  Administrative  Appeal 

Comment:  A  commenter  cautioned 
that  execution  of  Final  Administrative 
Deportation  Orders  should  not  be 
completed  without  allowing  appeal  to 
the  Board  of  Immigration  Appeals 
("BIA"),  to  permit  an  independent 
review  of  the  evidence  by  the  BIA.  This 
commenter  stated  that  such  appeals 
would  not  delay  deportations  because 
appeals  would  be  completed  while  the 
alien  is  serving  his  or  her  sentence. 
Another  commenter  stated  that,  by 
eliminating  any  meaningful 
administrative  hearing  or  review,  the 
regulations  will  place  an  added  burden 
on  federal  coiuts,  which  will  be  forced 
to  decide  issues  more  appropriately 
resolved  on  the  administrative  level. 

Response  and  Disposition:  Congress 
authorized  administrative  deportation 
in  order  to  streamline  deportation 
proceedings  for  a  certain  class  of  ahens 
with  respect  to  whom  the  decision  to 
deport  typically  is  straightforward  and 
not  subject  to  discretionary  or  equitable 
considerations.  The  rule  affords  the 
ahen  the  right  to  petition  for  judicial 
review  on  limited  issues,  and  such  a 
petition  will  be  entertained  by  a  federal 
appellate  court,  which  is  an 
independent  tribunal  with  jurisdiction 
to  decide  any  due  process  claims 
properly  raised.  As  noted  above,  many 
of  the  inmates  described  by  the 
provisions  of  section  242A(b)  of  the  Act 
serve  short  sentences.  County  and  city 
jail  terms  of  less  than  a  year,  and 
frequently  less  than  six  months,  are 
often  too  short  to  permit  Institutional 
Hearing  Program  hearings  prior  to 
Service  detention  of  sudb  ahens.  This 
rule  permits  the  Service  to  serve  Notices 
of  Intent  to  issue  a  Final  Administrative 
Deportation  Order  upon  short-term 
inmates  and  more  rapidly  adjudicate 
their  cases  before  the  inmates  are 
released  from  incarceration.  The  rule 
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thus  prevents  costly  detoition  at  Service 
expense  and  appropriately  eliminates  a 
layer  of  administrative  hearings  and 
administrative  appeals,  which  will  in 
turn  make  it  more  likely  that 
deportation  proceedings  will  be 
completed  before  inmates'  release  from 
incarceration.  In  addition,  some  ahens 
ccmvicted  of  aggravated  felonies  who 
have  completed  their  sentences  might 
not  be  incarcerated  when  first 
encoimtered  by  the  Service.  The  Service 
must  detain  and  hold  in  custody  such 
ahens,  at  great  expense.  The  rule 
reduces  the  length  of  detention  in  those 
cases,  as  well.  Allowing  an  appeal  to  the 
BIA  would  undermine  Congress'  intent 
by  recreating  the  imdesirable  cost,  delay 
and  detention  problems  that  prompted 
Congress  to  act  in  the  first  instance  to 
permit  expedited  deportation. 
Accordingly,  the  proposed  rule  remains 
unchanged. 

7.  Ensuring  That  Responses  Are  Timely 
Included  in  Records  of  Proceeding 

Comment:  Two  commenters 
expressed  concern  that,  since  many 
offices  of  the  Service  are  not  in  a 
position  to  process  mail  received  on  a 
timely  basis,  the  Service  may  not  be  able 
to  include  an  ahen's  timely  responses  in 
a  record  of  proceeding  in  time  to 
prevent  the  alien  from  receiving  a  final 
order  of  deportation  for  failxire  to  timely 
file  a  response.  The  comments  stated 
that,  in  such  a  case,  the  case  should  be 
remaned. 

Response  and  Disposition:  The  rule 
specifically  requires  the  Service  to 
create  and  maintain  a  full  record  of 
proceeding  in  each  case.  The  Notice  of 
hitent  will  faciUtate  the  matching  of 
responses  to  the  record  of  proceeding  by 
providing  the  alien  with  the  contact 
person  to  whom  the  response  must  be 
submitted,  and  an  address  for  that 
person.  Like  any  other  coiut  proceeding, 
Service  personnel  will  be  responsible 
for  matching  documents  to  the  record  of 
proceeding  for  review  and  adjudication 
by  the  deciding  Service  officer  in  the 
district  or  sector  where  the  charging 
dociunent  was  issued. 

The  deciding  Service  officer  is  not 
precluded  bom  correcting  any  mistake 
discovered  with  respect  to  the 
timeliness  of  receipt  of  any  document, 
or  any  other  mistake  that  is  pertinent  to 
the  final  decision.  To  the  contrary,  the 
deciding  Service  officer  may  render 
whatever  ruling  is  deemed  appropriate 
that  is  supported  by  the  record  in 
carrying  out  his  or  her  responsibiUties 
as  an  adjudicator.  Fiulhennore.  the 
integrity  of  the  process  in  a  particular 
case  remains  subject  to  judicial  review 
on  a  petition  for  review,  based  upon  the 
fuU  record  of  proceeding. 


8.  Risk  of  Deporting  U^.  Qtizens, 
Permanent  Residents,  or  Other  Aiirais 
Ineligible  for  Deportation  or  Eligible  Cor 
Relief  From  Deportation 

Comments:  Several  commenters 
stated  that  the  process  creates  an 
unacceptable  risk  of  deporting  a  United 
States  citizen  or  lawful  permanent 
resident  ahen.  Commenters  also 
questioned  the  training  and  expertise  of 
issuing  Service  officers,  arguing  that  the 
issues  of  aggravated  felony  conviction, 
derivative  citizenship,  and  reUef  firom 
deportation  are  too  complex  and  should 
be  left  to  an  Immigration  Judge.  One 
commenter  warned  that  Service  officers 
may  initiate  expedited  proceedings 
against  ahens  who  have  a  right  to 
hearings  before  Immigration  Judges  or 
who  nm  citizens  and  are  not  aware  of  it, 
and  the  Service  will  have  no  incentive 
to  verify  derivative  citizenship.  These 
commenters  even  recommended  that  the 
Attorney  General  withdraw  the 
proposed  rule  for  these  reasons. 

Response  and  Disposition:  As 
previously  stated.  Congress  authorized 
administrative  deportation  for  ahens 
who  are  aggravated  felons  and  who  are 
not  lawful  permanent  residents.  The 
due  process  safeguards  incorporated  in 
this  rule  are  designed  precisely  to 
minimize  the  risk  of  an  erroneous 
determination  of  deportabihty,  while 
ensiuing  fairness.  As  explained  above, 
"procedural  due  process  rules  are 
shaped  by  the  risk  of  error  inherent  in 
the  truth-finding  process  as  apphed  to 
the  generaUty  of  cases,  not  the  rare 
exceptions."  Mathews.  424  U.S.  at  344. 
Under  this  rule,  the  risk  of  making  an 
erroneous  decision  in  the  generahty  of 
cases  is  minimal.  The  questions  of 
citizenship,  ahenage,  lawful  permanent 
resident  status,  conviction  for  an 
aggravated  felony,  and  statutory 
ehgibihty  for  rehef,  are  matters  that  are 
well  within  the  expertise  and 
competence  of  Service  officers  to 
decide.  Indeed,  pursuant  to  other 
provisions  of  the  Act  and  other 
regulations,  immigration  officers  already 
regularly  determine  issues  germane  to 
deportabihty,  including:  whether  an 
ahen  is  finally  convicted  of  an 
aggravated  felony  (for  pxuposes  of 
issuing  charging  documents); 
acquisition  of  citizenship  at  birth; 
derivation  of  citizenship;  eUgibihty  for 
adjustment  of  status  or  naturahzation; 
and  eUgibUity  for  any  of  the  forms  of 
relief  under  the  Act.  Under  current  law, 
district  directors  are  authorized  to 
adjudicate  a  variety  of  appUcations  for 
immigration  benefits,  including  the 
authority  to  grant  or  deny  petitions  for 
natiualization. 


Because  of  the  straightforward, 
nondiscretionary  natiue  of  the 
determinations  under  this  rule,  there  is 
no  reason  to  beUeve  that  United  States 
citizens  would  face  a  greater  risk  of 
deportation  before  the  deciding  Service 
officer  than  before  an  Immigration 
Judge.  If,  after  the  Notice  of  Intent  is 
issued,  an  ahen  appears  to  be  statutorily 
ehgible  for  reUef  or  raises  a  genuine 
issue  of  material  fact  regarding  the 
preliminary  findings,  then  the  deciding 
Service  officer  must  either  seek 
additional  evidence  bearing  on  the 
disputed  issue,  or  terminate  the 
administrative  deportation  proceedings. 

9.  T3rpographical  and  Other  Non- 
Substantive  Connections 

Comment:  A  commenter  pointed  out 
that  the  title  for  proposed  8  CFR 
242.2S(d)(iii)  does  not  make  sense  as  it 
presently  reads. 

Response  and  Disposition:  The 
commenter  is  correct  that  the  word 
"Secretary"  in  the  heading  of  8  CFR 
242.2S(d)(iii)  is  a  typographical  error, 
and  should  read  "Statutory." 
Accordingly,  the  word  "Secretary"  is 
replaced  by  the  word  "Statutory"  in  the 
final  rule.  The  substantive  text  of  the 
above  section,  nevertheless,  was  correct 
and  sufficiently  clear  to  allow  for 
meaningful  comment  on  this  provision 
of  the  proposed  rule.  This  final  rule  also 
makes  other  non-substantive  corrections 
to  the  language  of  the  proposed  rule. 

10.  Favorable  Comments 

Comment:  One  respondent,  a 
metropohtan  Chief  of  Pohce,  pledged  to 
give  this  procedure  his  full  support 
because  it  is  a  positive  step  in  dealing 
with  the  problems  created  by  criminal 
undociunented  ahens,  a  growing  and 
dangerous  segment  of  the  criminal 
population. 

Response  and  Disposition:  The 
Service  agrees  with  the  commenter  that 
the  process  under  the  rule  will  help 
combat  criminal  activity  of  deportable 
ahens  in  ihany  parts  of  the  country,  as 
Congress  intended. 

Attorney  General  Certifications 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b),  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  not  considered  to  be  a 
"significant  regulatory  action"  within 
the  meaning  of  section  3(f)  of  E.O. 
12866,  Regulatory  Plaiming  and  Review, 
and  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
under  section  6(a)(3)(A). 

This  rule  is  not  considered  to  have 
Federahsm  imphcations  warranting  the 
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preparation  of  a  Federahsm  Assessment 
in  accordance  with  section  6  of 
Executive  Order  12612. 

List  of  Subjects 

8  CFR  Part  242 

Administrative  practice  and 
procedure,  Ahens. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  242  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  242— PROCEEDINGS  TO 
DETERMME  DEPORTABIUTY  OF 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

1.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1182, 1186a, 
12S1, 1252, 1252  note,  12S2a,  12S2b,  1254, 
1362;  8  CFR  part  2. 

2.  In  part  242,  a  new  section  242.25 
is  added  to  read  as  follows: 

S  242.25    Proceedings  under  section 
242A(l4ofth«AcL 

(a)  Definitions.  As  used  in  this 
section — Deciding  Seivice  officer  means 
a  district  director,  chief  patrol  agent,  or 
another  inunigration  officer  designated 
by  a  district  director  or  chief  patrol 
agent,  who  is  not  the  same  person  as  the 
issuing  Service  officer.  Issuing  Service 
officer  means  any  Service  officer  Usted 
in  §  242.1(a)  as  authorized  to  issue 
orders  to  show  cause.  Prima  facie  claim 
means  a  claim  that,  on  its  face  and 
consistent  with  the  evidence  in  the 
record  of  proceeding,  demonstrates  an 
ahen's  present  statutory  ehgibihty  for  a 
specific  form  of  rehef  from  deportation 
under  the  Immigration  and  Nationality 
Act  ("the  Act"). 

(b)  Preliminary  consideration  and 
Notice  of  Intent  to  issue  a  Final 
Administrative  Deportation  Order; 
commencement  of  proceedings.  (1) 
Basis  of  Service  charge.  An  issuing 
Service  officer  shall  cause  to  be  served 
upon  an  alien  a  Notice  of  Intent  to  issue 
a  Final  Administrative  Deportation 
Order  (Notice  of  hitent,  Form  1-851),  if 
the  officer  is  satisfied  that  there  is 
sufficient  evidence,  based  upon 
questioning  of  the  alien  by  an 
immigration  officer  and  upon  any  other 
evidence  obtained,  to  support  a  finding 
that  the  individual: 

(i)  Is  an  alien; 

(ii)  Has  not  been  lawfully  admitted  for 
permanent  residence; 

(iii)  Has  been  convicted  (as 
demonstrated  by  one  or  more  of  the 


sources  listed  in  §  3.41  of  this  chapter) 
of  an  aggravated  felony  and  such 
conviction  has  become  final; 

(iv)  Is  deportable  imder  section 
241(a)(2)(A)(iii)  of  the  Act;  and 

(v)  Does  not  appear  statutorily  ehgible 
for  any  rehef  from  deportation  under  the 
Act. 

(2)  Notice,  (i)  Deportation  proceedings 
imder  section  242A(b)  of  the  Act  shall 
commence  upon  personal  service  of  the 
Notice  of  Intent  upon  the  ahen,  as 
prescribed  by  §§  103.5a(a)(2)  and 
103.5a(c)(2)  of  this  chapter.  The  Notice 
of  Intent  shall  set  for  the  preliminary 
determinations  and  inform  the  aUen  of 
the  Service's  intention  to  issue  a  Final 
Administrative  Deportation  Order  (Final 
Administrative  Deportation  Order,  Form 
1-851  A)  without  a  hearing  before  an 
Immigration  Judge.  This  Notice  shall 
constitute  the  charging  document.  The 
Notice  of  Intent  shall  include  allegations 
of  fact  and  conclusions  of  law.  It  shall 
advise  that  the  ahen:  has  the  privilege 
of  being  represented  by  counsel  of  the 
ahen's  choosing,  at  no  expense  to  the 
Government,  as  long  as  counsel  is 
authorized  to  practice  in  deportation 
proceedings;  may  inspect  the  evidence 
supporting  the  Notice  of  Intent;  and  may 
rebut  the  charges  within  ten  (10) 
calendar  days  after  service  of  such 
Notice  (or  thirteen  (13)  calendar  days  if 
service  of  the  Notice  was  by  mail). 

(ii)  The  Notice  of  Intent  also  shall 
advise  the  ahen  that  he  or  she  may 
designate  in  writing,  within  ten  (10) 
calendar  days  of  service  of  the  Notice  of 
Intent  (or  thirteen  (13)  calendar  days  if 
service  is  by  mail),  the  country  to  which 
he  or  she  chooses  to  be  deported  in 
accordance  with  section  243  of  the  Act, 
in  the  event  that  a  Final  Administrative 
Deportation  Order  is  issued,  and  that 
the  Service  will  honor  such  designation 
only  to  the  extent  permitted  under  the 
terms,  limitations,  and  conditions  of 
section  243  of  the  Act. 

(iii)  The  Service  shall  provide  the 
ahen  with  a  list  of  available  free  legal 
services  programs  quahfied  under  part 
292a  of  this  chapter  and  organizations 
recognized  pursuant  to  part  292  of  this 
chapter,  located  within  the  district  or 
sector  where  the  Notice  of  Intent  is 
issued. 

(iv)  The  Service  must  either  provide 
the  ahen  with  a  written  translation  of 
the  Notice  of  Intent  or  explain  the 
contents  of  the  Notice  of  Intent  to  the 
ahen  in  the  alien's  native  language  or  in 
a  language  that  the  ahen  understands. 

(c)  Alien's  response.  (1)  Time  for 
response.  The  alien  will  have  ten  (10) 
calendar  days  from  service  of  the  Notice 
of  Intent,  or  thirteen  (13)  calendar  days 
if  service  is  by  mail,  to  file  a  response 
to  the  Notice.  If  the  final  date  for  filing 


such  a  response  falls  on  a  Saturday, 
Sunday,  or  legal  hohday,  the  response 
shall  be  considered  due  on  the  next 
business  day.  In  the  response,  the  ahen 
may:  Designate  his  or  her  choice  of 
country  for  deportation;  submit  a 
writien  response  rebutting  the 
allegations  supporting  the  charge  and/or 
requesting  the  opportunity  to  review  the 
Government's  evidence;  and/or  request 
in  writing  an  extension  of  time  for 
response,  stating  the  specific  reasons 
why  such  an  extension  is  necessary. 
Alternatively,  the  aUen  may,  in  writing, 
choose  to  accept  immediate  issuance  of 
a  Final  Administrative  Deportation 
Order.  The  deciding  Service  officer  may 
extend  the  time  for  response  for  good 
cause  shown.  A  request  for  extension  of 
time  for  response  will  not  automatically 
extend  the  period  for  the  response.  The 
ahen  will  be  permitied  to  file  a  response 
outside  the  prescribed  period  only  if  the 
deciding  Service  officer  permits  it.  The 
ahen  must  send  the  response  to  the 
deciding  Service  officer  at  the  address 
provided  in  the  Notice  of  Intent. 

(2)  Nature  of  rebuttal  or  request  to 
review  evidence,  (i)  If  an  ahen  chooses 
to  rebut  the  allegations  contained  in  the 
Notice,  the  ahen's  written  response 
must  indicate  which  finding(s)  are  being 
challenged  and  should  be  accompanied 
by  affidavit(s),  documentary 
information,  or  other  specific  evidence 
supporting  the  challenge.  If  the  ahen 
asserts  that  he  or  she  is  entitled  to 
statutory  rehef  from  deportation,  the 
ahen  also  should  include  with  the 
response  a  completed  and  signed 
apphcation  designed  for  the  rehef 
sought. 

(ii)  If  an  alien's  written  response 
requests  the  opportunity  to  review  the 
Government's  evidence,  the  Service 
shall  serve  the  ahen  with  a  copy  of  the 
evidence  in  the  record  of  proceeding 
upon  which  the  Service  is  relying  to 
support  the  charge.  The  ahen  may, 
within  ten  (10)  calendar  days  following 
service  of  the  Government's  evidence 
(thirteen  (13)  calendar  days  if  service  is 
by  mail),  furnish  a  ^nal  response  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  If  the  ahen's  final  response  is  a 
rebuttal  of  the  allegations,  such  a  final 
response  should  be  accompanied  by 
affidavit(s),  dociunentary  information, 
or  other  specific  evidence  supporting 
the  challenge.  If  the  ahen  asserts  that  he 
or  she  is  entitled  to  statutory  rehef  from 
deportation,  the  alien  also  should 
include  with  the  final  response  a 
completed  and  signed  apphcation 
designed  for  the  relief  sought. 

[a]  Determination  by  deciding  Service 
officer.  (1)  No  response  submitted  or 
concession  of  deportabihty.  If  the 
deciding  Service  officer  does  not  receive 
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a  timely  response  and  the  evidence  in 
the  record  of  processing  establishes 
depoitability  by  clear,  convincing,  and 
unequivocal  evidence,  or  if  the  alien 
concedes  deportabiUty,  then  the 
deciding  Service  officer  shall  issue  and 
cause  to  be  served  upon  the  alien  a 
Final  Administrative  Deportation  Oder 
that  states  the  reasons  for  the 
deportation  decision.  The  alien  may 
knowingly  and  voluntarily  waive  in 
writing  the  30-day  waiting  period  before 
execution  of  the  final  order  of 
deportation  provided  in  paragraph  (f)  of 
this  section. 

(2)  Response  submitted,  (i) 
Insufficient  rebuttal;  no  prima  facie 
claim  or  genuine  issue  of  material  fact: 
If  the  alien  timely  submits  a  rebuttal  to 
the  aUegations.  but  the  deciding  Service 
officer  finds  that  deportability  is 
established  by  clear,  convincing,  and 
unequivocal  evidence  in  the  record  of 
pro<»eding,  and  that  the  alien  has  not 
demonstrated  a  prima  facie  claim  of 
eligibility  for  relief  from  deportation 
under  the  Act,  the  deciding  Service 
officer  shall  issue  and  cause  to  be  served 
upon  the  alien  a  Final  Administrative 
Deportation  Order  that  states  the 
reasons  for  the  deportation  decision. 

(ii)  Additional  evidence  required.  (A) 
If  the  deciding  Service  officer  finds  that 
the  record  of  proceeding,  including  the 
alien's  timely  rebuttal,  raises  a  genuine 
issue  of  material  fact  regarding  the 
preliminary  findings,  the  deciding 
Service  officer  may  either  obtain 
additional  evidence  from  any  source, 
including  the  alien,  or  cause  to  be 
issued  an  order  to  show  cause  to  initiate 
deportation  proceedings  under  section 
242(b)  of  the  Act.  The  deciding  Service 
officer  also  may  obtain  additional 
evidence  from  any  soiuce,  including  the 
alien,  if  the  deciding  Service  officer 
deems  that  such  additional  evidence 
may  aid  the  officer  in  the  rendering  of 
a  decision. 

(B)  If  the  deciding  Service  officer 
considers  additional  evidence  from  a 
source  other  than  the  alien,  that 
evidence  shall  be  made  a  part  of  the 
record  of  proceeding,  and  shall  be 
provided  to  the  alien.  If  the  alien  elects 
to  submit  a  response  to  such  additional 
evidence,  such  response  must  be  filed 
with  the  Service  within  ten  (10) 
calendar  days  of  service  of  the 
additional  evidence  (or  thirteen  (13) 
calendar  days  if  service  is  by  mail).  If 
the  deciding  Service  officer  finds,  after 
considering  all  additional  evidence,  that 
deportability  is  established  by  clear, 
convincing,  and  unequivocal  evidence 
in  the  record  of  proceeding,  and  that  the 
alien  does  not  have  a  prima  facie  claim 
of  eUgibility  for  relief  from  deportation 
under  the  Act,  the  deciding  Service 


officer  shall  issue  and  cause  to  be  served 
upon  the  alien  a  Final  Administrative 
Dieportation  Order  that  states  the 
reasons  for  the  deportation  decision. 

(iii)  Statutory  eligibility  for  relief ; 
conversion  to  proceedings  under  section 
242(b)  of  the  Act.  If  the  deciding  Service 
officer  finds  that  the  alien  is  not 
amenable  to  deportation  under  section 
242A(b)  of  the  Act  or  has  presented  a 
prima  facie  claim  of  statutory  eligibility 
for  a  specific  form  of  relief  firom 
deportation,  the  deciding  Service  officer 
shall  terminate  the  expedited 
proceedings  under  section  242A(b)  of 
the  Act,  and  shall,  where  appropriate, 
cause  to  be  issued  an  order  to  show 
cause  for  the  purpose  of  initiating  an 
Immigration  Judge  proceeding  under 
section  242(b)  of  the  Act. 

(3)  Termination  of  proceedings  by 
deciding  Service  officer.  Only  the 
deciding  Service  officer  may  terminate 
proceedings  under  section  242A(b)  of 
the  Act,  in  accordance  with  this  section. 

(e)  Proceedings  commenced  under 
section  242(b)  of  the  act.  In  any 
proceeding  commenced  under  section 
242(b)  of  the  Act,  if  it  appears  that  the 
respondent  alien  is  subject  to 
deportation  piusuant  to  section  242A(b) 
of  the  Act,  the  Immigration  Judge  may, 
upon  the  Service's  request,  terminate 
the  case  and,  upon  such  termination, 
the  Service  may  commence 
administrative  proceedings  imder 
section  242A(b)  of  the  Act.  However,  in 
the  absence  of  any  such  request,  the 
Immigration  Judge  shall  complete  the 
pending  proceeding  commenced  imder 
section  242(b)  of  the  Act. 

(f)  Executing  final  deportation  order 
of  deciding  Service  officer.  (1)  Tune  of 
execution.  Upon  the  issuance  of  a  Final 
Administrative  Deportation  Order,  the 
Service  shall  issue  a  warrant  of 
deportation  in  accordance  with  8  CFR 
243.2;  such  warrant  shall  be  executed 
no  sooner  than  30  calendar  days  after 
the  date  the  Final  Administrative 
Deportation  Order  is  issued,  unless  the 
alien  knowingly,  voluntarily  and  in 
writing  waives  the  30-day  period.  The 
72-hour  provisions  of  §  243.3(b)  of  this 
chapter  shall  not  applv- 

(2)  Country  to  wnicn  alien  is  to  be 
deported.  The  deciding  Service  officer 
shall  designate  the  coimtry  of 
deportation  in  the  manner  prescribed  by 
section  243(a)  of  the  Act. 

(g)  Airiest  and  detention.  At  the  time 
of  issuance  of  a  Notice  of  Intent  or  at 
any  time  thereafter  and  up  to  the  time 
the  alien  becomes  the  subject  of  a 
warrant  of  deportation,  the  alien  may  be 
arrested  and  taken  into  custody  under 
the  authority  of  a  warrant  of  arrest 
issued  by  an  officer  listed  in 

§  242.2(c)(1)  of  this  chapter.  Fiusuant  to 


section  242(a)(2)(A)  of  the  Act,  the 
deciding  Service  officer  shall  not  release 
an  alien  who  has  not  been  lawfully 
admitted.  Pursuant  to  section 
242(a)(2](B]  of  the  Act,  the  deciding 
Service  officer  may  release  an  alien  who 
has  been  lawfully  admitted  if,  in 
accordance  with  §  242.2(h)  of  thi^ 
chapter,  the  alien  demonstrates  that  he 
or  she  is  not  a  threat  to  the  community 
and  is  likely  to  appear  at  any  scheduled 
hearings.  The  decision  of  the  deciding 
Service  officer  concerning  custody  or 
bond  shall  not  be  administratively 
appealable  during  proceedings  initiated 
under  section  242A(b]  of  the  Act  and 
this  section. 

(h)  Record  of  proceeding.  The  Service 
shall  maintain  a  record  of  proceeding 
for  judicial  review  of  the  Final 
Administrative  Deportation  Order 
sought  by  any  petition  for  review.  The 
record  of  proceeding  shall  include,  but 
not  necessarily  be  limited  to:  the 
charging  document  (Notice  of  Intent): 
the  Final  Administrative  Deportation 
Order  (including  any  supplemental 
memorandum  of  decision);  the  alien's 
response,  if  any;  all  evidence  in  support 
of  the  charge;  and  any  admissible 
evidence,  briefs,  or  documents 
submitted  by  either  party  respecting 
deportability  or  rehef  from  deportation. 

PART  299— IMMIGRATION  FORMS 

3.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

AnthorUy:  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

4.  Section  299.1  is  amended  by 
adding  the  entries  for  Forms  "1-851" 
and  "I-851A"  to  the  listing  of  forms,  in 
proper  numerical  sequence,  to  read  as 
follows: 

S  299.1    PrescrilMd  forms. 

•        •        •        •        • 


Form  No. 


Edition 


Title 


1-861 


1-851 A 


04-08-95 


04-06-^5 


Notice  of  Intent  to 
Issue  Rnal  Adrnn- 
istrative  Deporta- 
tion Order. 

Final  Administrative 
Deportation  Order. 


Dated:  August  17, 1995. 
Janet  Reno, 
Attorney  General. 
(PR  Doc  95-20946  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  95-ANE-40;  Amendment  39- 
9345;  AD  95-15-61] 

Airworthiness  Directives;  Pratt  and 
Whitney  Model  JT8D-9A  Turtiofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SlMiMARY:  This  document  publishes  in 
theFederal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T95-15-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Pratt  and  Whitney  (PW)  Model  JT8D-9A 
engines  by  individual  telegrams.  This 
AD  requires  inspection,  and 
replacement,  if  necessary,  of  suspect  7th 
through  12th  stage  HPC  disks.  This 
amendment  is  prompted  by  a  report  of 
an  imcontained  engine  failure  during 
takeoff.  The  actions  specified  by  this  AD 
are  intended  to  prevent  an  uncontained 
HPC  disk  failure  and  damage  to  the 
aircraft. 

DATES:  Effective  September  8, 1995,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-15-51, 
issued  July  10, 1995,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  23, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-40, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Riunizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  July 
10, 1995,  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  airworthiness  directive  (AD) 
T95-15-51,  appUcable  to  certain  Pratt  & 
Whitiiey  (PW)  Model  JT8D-9A  turbofan 
engines,  which  requires  inspection,  and 
replacement,  if  necessary,  of  suspect  7th 
through  12th  stage  high  pressiue 
compressor  (HPC)  disks.  That  action 
was  prompted  by  a  report  that  on  June 
8, 1995,  a  PW  JT8D-9A  engine,  installed 


on  a  McDoimell  Douglas  IX>-9-32 
aircraft,  experienced  an  imcontained 
engine  failure  diuing  takeoff  at  the 
William  B.  Hartsfield  International 
Airport  in  Atlanta,  Georgia.  After  the 
engine  failure,  the  takeoff  was  aborted 
and  the  aircraft  was  stopped  on  the 
runway.  Engine  fragments  penetrated 
the  cabin,  struck  a  fuel  line,  and 
initiated  a  fire  that  destroyed  the 
aircraft.  The  FAA's  on-going 
investigation  has  revealed  that  the  7th 
stage  HPC  disk  failed  due  to  a  fatigue 
crack  that  originated  at  a  corrosion  pit 
in  a  shielding  hole.  The  aircraft  records 
showed  that  the  engine  was  one  of  a 
total  of  24  acquired  from  Turk  Hava 
Yollari  (THY),  a  Turkish  domestic  and 
international  airline  that  also  operates  a 
PW  JT8D  engine  overhaul  and 
maintenance  facility.  The  FAA  has 
determined  that  THY  may  not  have 
performed  the  inspection  of  the  subject 
disk  in  accordance  with  all  practices 
and  procedures  specified  by  the  FAA 
and  PW.  This  condition,  if  not 
corrected,  could  result  in  an 
imcontained  HPC  disk  failure  and 
damage  to  the  aircraft. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T95-15-51 
to  prevent  an  uncontained  HPC  disk 
failure  and  damage  to  the  aircraft.  The 
AD  requires  inspection,  and 
replacement,  if  necessary,  of  suspect  7th 
through  12th  stage  HPC  disks. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  July  10, 1995,  to  all 
known  U.S.  owners  and  operators  of 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in 
theFederal  Register  as  an  amendment  to 
Section  39. 1 3  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  sUch  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  AU 
communications  received  on  or  before 


the  closing  date  for  conunents  will  l>e 
.considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Ektcket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-40."  The 
postcard  wiU  be  date  stamped  and 
retximed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  EXDT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-15-51  Pratt  and  Whitney:  Amendment 
39-9345.  Docket  95-ANE-40 

Applicability:  Pratt  and  Whitney  (PW) 
Model  JT8D-9A  turbofan  engines  identified 
by  the  following  Serial  Numbers:  656953, 
656981,  657299.  657308,  657607,  657608, 
657612,  666862,  666868,  666906,  666912, 
666915,  666948,  666955,  666957,  666967. 
666973,  666987,  667136,  667137,  667143, 
667154,  and  667165.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Dou^^as  DC- 
9  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (d) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  imsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  an  uncontaLned  high  pressure 
compressor  (HFC)  disk  foilure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  For  engines  that  contain  any  7th 
through  12th  sUge  HPC  disk  that  has 
accumulated  2,900  or  more  cycles  in  service 
(CIS)  on  the  effective  date  of  this  AD  since 
HPC  disk  inspection  performed  by  Turk  Hava 
Yollari  (THY),  visually  inspect  each  7th 
through  12th  stage  HPC  disk  within  10  days, 
or  100  as  after  the  eSiective  date  of  this  AD, 
whichever  occurs  first,  for  evidence  of 
corrosion  pitting  and  cracks  in  accordance 
with  PW  )T8D  Engine  Manual,  Part  Number 
(P/N)  481672,  Section  72-36-41  through  -46, 


as  applicable.  Pay  particular  attention  to  the 
inspection  of  the  bolt  boles,  and  shielding 
holes,  as  applicable.  Replace  all  corroded  or 
cracked  disks  with  a  serviceable  part  prior  to 
further  flight. 

(b)  For  engines  that  contain  any  7th 
through  12th  stage  HPC  disk  that  has 
accumulated  less  than  2,900  CIS  on  the 
effective  date  of  this  AD  since  HPC  disk 
inspection  performed  by  THY,  visually 
inspect  each  7th  throu^  12th  stage  HPC  disk 
prior  to  the  accimiulation  of  3,000  CIS  since 
HPC  inspection  performed  by  THY  for 
evidence  of  corrosion  pitting  and  cracks  in 
accordance  with  PW  ]T8D  Engine  Manual,  P/ 
N  481672,  Section  72-36-41  through  -46.  as 
applicable.  Pay  particular  attention  to  the 
inspection  of  the  bolt  holes,  and  shielding 
holes,  as  applicable.  Replace  all  corroded  or 
cracked  disks  with  a  serviceable  part  prior  to 
further  flight. 

(c)  No  AD  action  is  required  for  those 
engines  tliat  contain  7th  through  12th  stage 
HPC  disks  that  were  all  inspected  by  an  FAA- 
approved  repair  station  after  the  last  7th 
through  12th  stage  HPC  disk  inspection 
performed  by  THY. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certffication  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  efiisctive 
September  8, 1995,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T95-15-51,  issued  )uly  10,  1995,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Burlington,  Massachusetts,  on 
August  15, 1995. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  95-20852  Filed  8-23-95;  8:45  am] 
■ajJNO  COOE  4«1»-13-U 


14  CFR  Part  95 

[Dodwt  No.  28306;  Amdt  No.  391] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instnunent  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regiUatory 
action  is  needed  because  of  changes 
occiuring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  September 
14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  FUght  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regidations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  pubUshed 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assiue  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 


substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air) 

Issued  in  Washington,  DC  on  August  15, 
1995. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 


significant  economic  impact  on  a 

Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendment  391  Effective  Date.  Septemljer  14,  1995) 


Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

PART  95— [AMENDED] 

1.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuaiy  12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


From 


To 


MEA 


§  95.6026  VCR  Federal  Alnway  26  Is  Amended  To  Read  In  Part 

Huron,  SD  VORTAC  •3200— MOCA  ObW,  SD  FIX  

§  95.6033  VOR  Federal  Airway  33  Is  Ammided  To  Read  in  Part 

Paged,  VA  FIX Colln,  VA  FIX 

§95.6181  VOR  Federal  Ainway  181  Is  Amended  To  Read  In  Part 

Falls,  SD  VORTAC  •3300-MOCA  _„ Obitt.  SD  FIX 

Obrtt,  SD  FIX  -SIOO-f^OCA Watertown.  SD  VORTAC  '.. 

i  95.6220  VOR  Federal  Ainway  220  Is  Amended  To  Read  in  Part 

Sioux  Falls,  SD  VORTAC  *3200-*^OCA  Watertown,  SD  VORTAC  , 


li 

Stoux 


•4000 

4000 

•4000 
*4000 

•4000 


From 


To 


MEA 


MAA 


§95.7505  Jet  Route  No.  505  Is  Amended  To  Read  In  Part 

Seattle,  WA  VORTAC U.S.  Canadian  Border 


•24000     45000 


#MEA  is  established  witti  a  gap  in  navigation  signal  coverage. 

Airway  segment 
From 


Changeover  points 


To 


DlstarK» 


From 


§  95.8005  Jet  Routes  Changeover  Points.  Is  Amended  by  Adding 
Seattle,  WA  VORTAC Cranbrook,  Canada  VOR/DME 


108    Seattle. 


(FR  Doc.  95-21015  Filed  8-23-95;  8:45  am] 

BILUNG  COOE  4»1».13-M 


14  CFR  Part  97 

[Docket  No.  28298;  Amdt  No.  1679] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  estabfishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 


occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 


1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
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U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabhshes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appHcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubhcation  in  the  Federal  Register 
expensive  and  impractical.  Fiurther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
pubhcation  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  pubhcation  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubUshed 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 


contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  pubUc  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procediues  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  August  11, 
1995. 

Thomas  C  Aocardi, 
Director,  Flight  Standards  Senrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97^,  97.25, 97.27, 97^,  97.31. 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 


§  97.27  NDB,  NDB/DME;  §  97.29  BLS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *   '  ESiective  September  14, 1995 

Searcy,  AR.  Searcy  Muni,  NDB  OR  GPS 

RWY  1,  Amdt  3 
Sacramento,  CA,  Sacramento  • 

Metropolitan,  ILS  RWY  16L,  Orig 
Jacksonville,  FL,  Craig  Muni,  ILS  RWY 

32,  Amdt  3 
Meade.  KS,  Meade  Muni,  NDB  RWY  17, 

Amdt  1,  CANCELLED 
Odenton,  MD,  Col.  William  F.  (Shorty) 

Tipton,  NDB  or  GPS  RWY  10,  Orig 
Marquette,  MI,  Marquette  Coimty,  DLS 

RWY  8,  Amdt  10 
Marquette,  MI,  Marquette  County,  LOC 

BC  RWY  26,  Amdt  9 
Cleburne,  TX,  Cleburne  Muni,  VOR/ 

DME  RNAV  OR  GPS  RWY  15,  Amdt 

3 
Cleburne,  TX,  Cleburne  Muni,  VOR/ 

DME  RNAV  OR  GPS  RWY  33,  Amdt 

4 
Rice  Lake,  WI,  Rice  Lake  Muni,  NDB 

RWY  36,  Amdt  7,  CANCELLED 
Rice  Lake,  WI,  Rice  Lake  Muni,  VOR  or 

GPS  RWY  36,  Amdt  1,  CANCELLED 
Rice  Lake,  WI,  Rice  Lake  Muni,  VOR  or 

GPS  RWY  18,  Amdt  1,  CANCELLED 
Rice  Lake,  WI,  Rice  Lake  Regional — 

Carl's  Field.  NDB  RWY  19,  Orig 

*  *  *  Effective  October  12, 1995 

Duimellon,  FL,  Ehmnellon,  VOR/DME 

RWY  23,  Amdt  1 
Sandpoint,  ID,  Dave  Wall  Field,  LOG/ 

DME-A,  Orig 
Sandpoint,  ID,  Dave  Wall  Field,  NDB/ 

DME-C,  Orig 
Coatsville,  PA,  Chester  County  G.  O. 

Carlson,  ILS  RWY  29,  Amdt  6 
Langhome,  PA,  Buehl  Field.  VOR  RWY 

6,  Amdt  6A,  CANCELLED 

*  •  *  Effective  November  9, 1995 

Grants  Pass,  OR,  Grants  Pass,  GPS-A. 

Orig 
Lakeview,  OR.  Lake  County,  GPS  RWY 

34,  Orig 
Laredo,  TX,  Laredo  hitl,  VOR/DME  OR 

TACAN  OR  GPS  RWY  14,  Amdt  9 
Laredo,  TX,  Laredo  hitl,  LOC  BC  RWY 

35L.  Amdt  1 
Friday  Harbor,  WA,  Friday  Harbor,  GPS 

RWY  34,  Orig 

Note:  Portland,  OR,  Portland  Intl,  LOC  BC 
RWY  lOL,  AMDT  14,  published  in  TL  95-15 
with  a  cancellation  date  of  20  JUL  95  is 
rescinded.  The  LOC  BC  RWY  lOL,  Amdt  14 
will  remain  in  effect  until  further  notice. 

Note:  Reference  TL95-14  dated  June  16, 
1995  .  .  .  The  following  procedures  were 
mentioned  in  the  index  but  not  included  in 
the  transmittal  package: 
Cleburne,  TX.  Cleburne  Muni,  VOR/DME 

RNAV  OR  GPS  RWY  15,  Amdt  3 
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debume.  TX.  Cleburne  Muni.  VOR/DME 
RNAV  OR  GPS  RWY  33.  Amdt  4 
Note:  The  FAA  published  an  Amendment 
in  Docket  No.  28286.  Amdt  No.  1677  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
60  FR  No.  151  Page  40071;  dated  Monday 
August  7. 1995)  under  Section  97.23  effective 
14  SEP  95  which  is  hereby  amended  as 
follows: 

Jacksonville.  FL.  Craig  Muni,  should  read 
VOR  or  GPS  Rwy  32.  Amdt  2.  CANCELLED 
Note:  The  FAA  published  an  Amendment 
in  Docket  No.  28266,  Amdt  No.  1674  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
60  FR  No.  136  Page  36349;  dated  Monday 
July  17, 1995)  under  Section  97.27  e^ctive 
14  SEP  95,  which  is  hereby  amended  as 
follows: 

Loris,  SC.  Twin  City,  should  read  NDB  or 
GPS  Rwy  26,  Amdt  2,  CANCELLED 

[FR  Doc.  95-21014  Filed  8-23-95;  8:45  am] 

BILUNO  CODE  4910-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  882 
[Docket  No.  93N-0027] 

Neurological  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval 
of  Cranial  Electrotherapy  Stimulators 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  cranial 
electrotherapy  stimulator  (CES),  a 
medical  device.  This  action  is  being 
taken  under  the  Medical  Devices 
Amendments  Act  of  1976.  Commercial 
distribution  of  this  device  must  cease, 
unless  a  manufactiuer  or  importer  has 
filed  with  FDA  a  PMA  for  its  version  of 
the  cranial  electrotherapy  stimulator 
device  within  90  days  of  the  effective 
date  of  this  regulation. 
EFFECTIVE  DATE:  August  24. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janine  M.  Morris,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517. 
SUPPLEMENTARY  MFOWNATION: 

I.  Background 

In  the  Federal  Register  of  September 
4, 1979  (44  FR  51770),  FDA  published 
§882.5800  (21  CFR  882.5800) 
classifying  the  CES  into  class  III 


(premarket  approval).  Section  882.5800 
applies  to  (1)  Any  CES  that  was  in 
commercial  distribution  before  May  28, 
1976.  the  date  of  enactment  of  the 
Medical  Devices  Amendments'  of  1976 
(the  amendments)  (Pub.  L.  94-295).  and 
(2)  any  device  that  FDA  has  foimd  to  be 
substantially  equivalent  to  the  CES  and 
that  has  been  marketed  on  or  after  May 
28, 1976. 

In  the  Federal  Register  of  August  31, 
1993  (58  FR  45865),  FDA  published  a 
proposed  rule  to  require  the  filing  imder 
section  515(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(b))  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  the  CES.  In 
accordance  with  section  515(b)(2)(A)  of 
the  act,  FDA  included  in  the  preamble 
to  the  proposal  the  agency's  proposed 
findings  with  respect  to  the  degree  of 
risk  of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
evice  to  meet  the  premarket  approval 
requirements  of  the  act,  and  the  benefits 
to  the  public  fit)m  use  of  the  device  (58 
FR  45865  at  45867).  The  August  31, 
1993,  proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  proposed  findings. 
Under  section  515(b)(2)(B)  of  the  act  (21 
U.S.C.  360e(b)(2)(B)).  FDA  also  provided 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  its  classification.  Any 
petition  requesting  a  change  in  the 
classification  of  the  cranial 
electrotherapy  stimulator  was  required 
to  be  submitted  by  September  15, 1993. 
The  comment  period  closed  on 
November  1, 1993. 

FDA  received  two  petitions  requesting 
a  change  in  the  classification  of  the 
device  fi-om  class  III  to  class  n.  FDA 
reviewed  the  petitions  and  foimd  them 
deficient  based  on  the  lack  of  new 
information  that  was  relevant  to  the 
device's  classification.  Each  petitioner 
was  sent  a  deficiency  letter  dated 
February  4, 1994,  requiring  a  response 
to  the  reported  deficiencies.  Both 
petitions  were  deemed  closed  August 
23.  1994.  based  on  the  petitioners'  lack 
of  response. 

n.  Summary  and  Analysis  of  Cmnments 
and  FDA's  Reqionse 

The  comments  addressed  issues 
relating  to  vahd  scientific  studies 
pertaining  to  behavioral  science  and 
risks  associated  with  the  use  of  the  CES 
device.  (See  58  FR  46865  at  46867  and 
46868  for  a  discussion  of  the  benefits 
and  risks  of  the  CES  device.)  The 
comments  are  simunarized  as  follows: 

1.  A  few  comments  were  concerned 
that  FDA's  proposed  findings  were  not 


evaluated  by  qualified  behavioral 
scientists  who  could  read  and 
imderstand  the  literatiue.  The 
comments  noted  that  several  references 
dted  in  the  proposal  do  not  meet  the 
behavioral  science  criteria  of  a  reliable 
"dependent  vector"  and  would  not  have 
appeared  in  a  knowledgeable  behavioral 
science  review.  The  comments  further 
noted  that  the  review  conducted  by  a 
National  Research  Council  panel  on 
Electrosleep  and  Electroanesthesia  did 
not  include  any  behavioral  scientists, 
and  90  percent  of  the  studies  reviewed 
by  the  panel  were  behavioral  science 
studies. 

FDA  recognizes  that  the  proposed  rule 
did  not  present  critical  reviews  of  all  the 
literature.  FDA  also  agrees  that  many  of 
the  studies  in  the  literature  do  not  meet 
the  minimum  criteria  of  behavioral 
science  review.  FDA  has  cited  these 
publications  only  to  show  that  the  valid 
scientific  evidence  that  is  required  to 
demonstrate  the  safety  and  effectiveness 
of  CES  devices  in  the  form  of  well- 
controlled  clinical  studies  is  not 
presented  in  published  data.  FDA 
believes  the  data  presented  in  the 
literature  are  not  sufficient  to  fulfill  the 
requirements  of  valid  scientific 
evidence.  Some  of  the  studies  were 
controlled  studies  that  may  have 
indicated  some  effect;  however, 
information  in  the  Uteratiu«  does 
provide  a  reasonable  assurance  that  the 
device  produces  a  reUable,  repeated 
treatment  effect.  The  few  studies  that 
presented  controlled  data  were  studying 
different  clinical  endpoints  on  a  small 
niunber  of  patients  so  that  an  effect 
could  not  be  established. 

2.  One  comment  said  that  the  risks  to 
health  identified  in  the  proposed  rule 
(worsening  of  the  condition  being 
treated,  potential  risk  of  seizure,  skin 
irritation,  and  blurred  vision)  appear 
exaggerated,  as  discussed  below: 

a/The  comments  said  the  risk  of 
worsening  of  the  condition  being  treated 
could  easily  be  controlled  by  informing 
the  patient  when  he  or  she  should 
expect  the  treatment  effect  to  occur.  The 
comments  stated  that,  for  the  case  of  a 
depressed  patient,  the  perceived 
worsening  effect  is  due  to  the  patient's 
expectations  for  immediate  effect. 

rDA  agrees  that  the  risk  of  worsening 
of  the  condition  being  treated  might  be 
controlled.  However,  until  the  CES  is 
proved  effective  through  vahd  scientific 
evidence,  the  agency  beUeves  that 
patients  should  not  be  subjected  to  the 
risk  of  worsening  their  condition  by  an 
ineffective  treatment. 

b.  One  individual  commented  on 
personal  involvement  in  a  number  of 
studies  comprising  a  total  of  800 
patients  where  26  of  the  patients  were 
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known  seizure  patients,  and  no  seizures 
were  reported. 

FDA  ol>serve8  that  research  relating 
electrical  stimulation  to  epileptiform 
seizures  has  been  studied  only  at  higher 
levels  of  stimulation.  The  risk 
associated  with  the  lower  levels  of 
electrical  stimulation  used  with  CES  has 
not  been  systematically  studied. 

c.  The  same  comment  stated  that  over 
10,000  users  of  CES  device^ 
maniifactured  in  the  United  States  have 
never  reported  a  bum. 

FDA  agrees  that  there  have  been  few 
reports  of  bums  associated  Mdth  CES 
devices;  however,  the  device  has  the 
potential  for  causing  bums.  This  risk 
appears  to  be  unreasonable  in  the 
absence  of  established  device 
effectiveness. 

d.  One  comment  stated  that  bliured 
vision  as  a  risk  factor  should  not  be 
considered  because  of  a  misconception 
about  how  electrodes  are  placed.  The 
comment  states  that  placing  electrodes 
over  the  eyes  was  an  early  Russian 
technique  that  was  abandoned  in  the 
United  States  by  1970. 

FDA  agrees  that  risks,  such  as  bliuring 
of  vision,  could  be  minimized;  however, 
the  existence  of  these  potential  risks  is 
cited  as  evidence  that  premarket 
approval  is  appropriate,  particiUarly  in 
the  absence  of  estabUshed  device 
effectiveness.  FDA  beUeves  that  it  is  not 
clear  whether  placing  of  electrodes  is 
the  sole  cause  of  blurred  vision. 

3.  One  comment  stated  that  the 
Weschler  Adult  IntelUgence  Scale  and 
the  Beta  Examination  IntelUgence 
Quotient  test  are  proven  psychological 
measures  of  hiunan  intelligence. 

FDA  intended  to  convey  that  many  of 
the  study  measures  of  treatment  effect 
are  subjective  and  may  not  be 
considered  valid  as  sole  measures. 
However,  FDA  beUeves  that  it  should 
review  the  vahdity  of  other  measures 
including  psychological  measures,  in 
the  form  of  a  PMA  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  this  device. 

4.  Another  comment  stated  that  the 
lack  of  followup  data  is  not  an  adequate 
reason  to  invaUdate  a  study  reviewed  in 
the  Uterature  because  most  of  the 
studies  were  conducted  by  researchers 
who  were  not  interested  in  study 
followup. 

FDA  agrees  that  the  absence  of 
followup  data  should  not  be  the  sole 
reason  not  to  accept  clinical  data  on 
CES.  However,  FDA  beUeves  foUowup 
data  are  important  in  evaluating  the 
long-term  effects  of  CES  devices  and  are 
components  that  should  be  considered 
to  determine  the  safety  and  effectiveness 
of  this  device. 


5.  One  comment  said  that  studies 
pubUshed  by  behavioral  scientists 
include  data  that  meet  a  statistical 
confidence  of  95  percent  and  that  their 
probabiUty  tables  take  into 
consideration  whether  the  population  is 
5  or  500  subjects.  The  comment  further 
stated  that  FDA  was  incorrect  to  say  that 
the  smaU  sample  size  used  in  the  study 
conducted  by  M.  F.  Weiss  {58  FR  45865 
at  45870  (Ref.  32))  would  not 
demonstrate  statistical  significance  for 
treatment  effect. 

FDA  beUeves  that  there  was  not 
sufficient  information  to  determine  that 
the  Weiss  study  demonstrated  a 
statistically  significant  effect,  hi 
addition,  a  single  study  of  10  subjects  is 
not  adequate  to  support  a  repeatable 
effect  for  the  purposes  of  determining 
the  safety  and  effectiveness  of  this 
device. 

6.  One  comment  stated  that  FDA's 
review  of  the  study  by  F.  ElUson  (58  FR 
45865  at  45870  (Ref.  5))  in  the  proposal) 
was  not  complete.  The  comment  said 
that  ElUson's  findings  were  that  a  single 
day  of  treatment  was  too  short  a 
diuation  to  control  withdrawal 
symptoms  effectively  and  that  2  days  of 
treatment  were  effective. 

FDA  agrees  that  the  purpose  of  the 
second  experiment  was  to  determine  if 
24  hours  of  treatment  was  sufficient  to 
show  an  effect  and  that  the  purpose  oi 
the  first  experiment  was  to  determine  if 
there  was  a  treatment  effect  after  48 
hours.  However,  FDA  beUeves  the 
conclusions  made  in  ElUson's  study 
were  based  on  the  premise  that  CES  was 
effisctive  treatment.  Based  on  the  data 
that  were  presented,  FDA  coidd  not 
draw  the  same  conclusions. 

7.  One  comment  stated  that  the 
references  cited  by  V.  Krauthamer  (58 
FR  45865  at  45870  (Refs.  14  and  15))  did 
not  support  the  concept  that  electrical 
stimidation  by  CES  is  harmful. 

FDA  did  not  cite  these  references  to 
show  that  CES  is  harmful.  The 
references  by  Krauthamer  addressing 
the  risk  of  potential  adverse  effects  from 
electrical  stimulation  of  the  brain  were 
cited  to  show  that  the  effects  of 
electrical  stimulation  are  stiU  unknown 
and  have  not  been  systematically 
evaluated,  particularly  for  lower  levels 
of  stimulation. 

8.  Several  comments  asserted  that 
FDA  did  not  review  aU  the  data 
available  on  CES  devices.  One  comment 
referenced  to  foiu-  randomized 
controlled  trials  that  were  not  cited  in 
the  references  Usted  in  the  proposed 
rule.  Another  comment  reported  on  data 
submitted  to  FDA  in  PMA's. 

FDA  attempted  to  review  aU  the 
pubUshed  data  available  in  the  United 
States,  and  referenced  in  the  proposed 


nile  those  the  agency  beUeves  to  be  the 
Liost  significant  studies.  Because  the 
comments  did  not  include  copies  of  the 
four  studies  referred  to,  or  citations  to 
them,  FDA  cannot  determine  whether 
these  studies  were  reviewed.  Regarding 
the  data  submitted  to  FDA  under  a 
PMA,  these  data  are  considered 
proprietary  information  and  are  not 
intended  for  public  release.  However, 
they  may  be  submitted  as  part  of  a  PMA 
in  response  to  this  final  mle. 

9.  One  comment  submitied  by  a 
physician  endorsed  treating  patients 
with  addictions,  and  reported  that  CES 
has  been  a  helpful  adjunctive  therapy  in 
the  treatment  of  psychoactive  drug 
withdrawal  synchomes. 

FDA  beUei^that  the  comment  that 
CES  is  helpful  as  an  adjimctive  therapy 
in  drug  withdrawal  is  anecdotal  and 
does  not  represent  vaUd  scientific 
evidence. 

10.  One  comment  objected  to  the  fact 
that  FDA  did  not  make  available  to  the 
pubUc  all  references  cited  in  the 
proposed  rule  at  the  E)ockets 
Management  Branch  and  requested  an 
extension  of  the  comment  period  for  an 
additional  2  months. 

FDA  considered  comments  received 
after  the  close  of  the  official  comment 
period  and  beUeves,  therefore,  that  there 
was  a  sufficient  comment  period  in 
which  manufacturers,  physicians, 
consumer  organizations,  researchers, 
and  individuals  could  comment  and 
present  new  information  to  determine 
whether  FDA  has  a  reasonable  basis  to 
require  PMA's  or  notices  of  completed 
PDP's  for  the  CES.  Copies  of  the 
references  cited  were  put  on  display  at 
the  Dockets  Management  Branch  within 
7  days  of  the  proposed  rule's 
publication. 

11.  Two  comments  offered 
recommendations  regarding  the  design 
of  future  studies  to  ensure  high  quaUty. 
One  comment  stated  that  pubUshed 
Uteratuie  on  CES  devices  has  not  shown 
through  vaUd  scientific  evidence  that 
these  devices  are  effective. 

FDA  agrees  that  the  current  Uterature 
is  not  adeqiiate  to  support  the  safety  and 
effectiveness  of  CES's  and  welcomes  aU 
recommendations  for  futiu«  studies  to 
determine  the  safety  and  effectiveness  of 
CES's. 

12.  One  comment  stated  that  FDA's 
decision  to  require  the  submission  of 
PMA's  or  notices  of  completed  PDP's  for 
CES  devices  is  too  costly  and  too  time 
consuming. 

FDA  has  examined  the  economic 
consequences  of  the  rule.  The  agency 
beUeves  that  only  a  small  number  of 
firms  will  be  affected  by  this  final  rule. 
FDA's  mission  to  protect  the  pubUc 
health  requires  that  the  safety  and 
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effectiveness  of  these  medical  devices 
must  be  demonstrated. 

PDA  beUeves  that  the  comments 
presented  insufficient  information  on 
which  to  base  special  controls  that 
could  assiue  safety  and  effectiveness. 
The  agency  concludes  that  its  proposed 
findings  and  its  conclusion  discussed  in 
the  preamble  to  the  proposed  rule  are 
appropriate.  Accordingly,  FDA  is 
issuing  a  final  regulation  requiring 
premarket  approval  of  the  C£S  under 
section  515(b)(3)  of  the  act. 

m.  Final  Rule 

Under  section  515(b)(3)  of  the  act. 
FDA  is  adopting  the  findings  as 
pubUshed  in  the  preamble  to  the 
proposed  rule  and  is  issiiing  this  final 
rule  to  require  premarket  approval  of 
the  generic  type  of  device,  the  cranial 
electrotherapy  stimulator  device,  by 
revising  §  882.5800(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  FDA  within  90 
days  of  the  effective  date  of  this 
regulation  for  any  CES  device  that  was 
in  commercial  distribution  before  May 
28, 1976,  or  any  device  that  FDA  has 
foimd  to  be  substantially  equivalent  to 
such  a  device  on  or  before  November  22, 
1995.  An  approved  PMA  or  declared 
completed  PDP  is  required  to  be  in 
effect  for  any  such  device  on  or  before 
180  days  after  FDA  files  the  appUcation. 
Any  other  CES  device  that  was  not  in 
commercial  distribution  before  May  28, 
1976,  or  that  FDA  has  not  foimd,  on  or 
before  November  22,  1995,  to  be 
substantially  equivalent  to  a  CES  device 
that  was  in  commercial  distribution 
before  May  28, 1976,  is  required  to  have 
an  approved  PMA  or  declared 
completed  PDP  or  declared  completed 
in  effect  before  it  may  be  marketed. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  a  CES  device  is  not  filed  on 
or  before  November  22, 1995.  that 
device  wiU  be  deemed  adulterated 
under  section  501(f)(1)(A)  of  the  act  (21 
U.S.C.  351(f)(1)(A)),  and  commercial 
distribution  of  the  device  will  be 
required  to  cease  immediately.  The 
device  may,  however,  be  distributed  for 
investigational  use,  if  the  requirements 
of  the  investigational  device  exemption 
(IDE)  regulations  (21  CFR.part  812)  are 
met. 

Under  §  812.2(d)  (21  CFR  812.2(d))  of 
the  IDE  regulations,  FDA  hereby 
stipulates  that  the  exemptions  from  the 
IDE  requirements  in  §  812.2(c)(1)  and 
(c)(2)  will  no  longer  apply  to  clinical 
investigations  of  the  CES  device. 
Further,  FDA  concludes  that 
investigational  CES  devices  are 
significant  risk  devices  as  defined  in   . 
§  812.3(m)  and  advises  that  as  of  the 


effective  date  of  §  882.5800(c), 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  wiU 
apply  to  any  clinical  investigation  of  a 
QES  device.  For  any  CES  device  that  is 
not  subject  to  a  timely  filed  PMA  or 
notice  of  completion  of  a  PDP  or  notice 
of  completion  of  a  PDP,  an  IDE  must  be 
in  effect  imder  §  812.20  on  or  before 
November  22, 1995,  or  distribution  of 
the  device  for  investigational  purposes 
must  cease.  FDA  advises  aU  persons 
currenUy  sponsoring  a  clinical 
investigation  involving  the  CES  device 
to  submit  an  IDE  appUcation  to  FDA  no 
later  than  October  23, 1995,  to  avoid  the 
interruption  of  ongoing  investigations. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  {e)(4)  that  this 
action  is  of  a  t)rpe  that  does  not 
individuaUy  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  aU  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regtilation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
beUeves  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regidatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  PMA's  for  this  device 
could  have  been  required  by  FDA  as 
early  as  March  4, 1982,  and  because 
firms  that  distributed  this  device  prior 
to  May  28, 1976,  or  whose  device  has 
been  found  to  be  substantially 
equivalent  to  the  CES  in  commercial 
distribution  before  May  28,  1976,  will 
be  permitted  to  continue  marketing 
cranial  electrotherapy  stimulators 
during  FDA's  review  of  the  PMA  or 
notice  of  completion  of  the  PDP,  the 
agency  certifies  that  the  final  mle  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  Therefore,  imder  the  Regulatory 
FlexibiUty  Act.  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  882 

Medical  devices. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs,  21  CFR  part  882  is 
amended  as  foUows: 

PART  882-NEUROLOQICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513.  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  351.  360,  360c,  360e,  360], 
371). 

2.  Section  882.5800  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


S  882.5800 

stimulator. 


CrsnIsI  stoctrothf apy 


(c)  Date  a  PMA  or  notice  of 
completion  of  a  PDP  is  required.  A  PMA 
or  notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before 
November  22, 1995,  for  any  cranial 
electrotherapy  stimulator  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  November 
22, 1995,  been  found  to  be  substantially 
equivalent  to  the  cranial  electrotherapy 
stimulator  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  cranial  electrotherapy  stimulator 
shaU  have  ah  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dated:  July  31, 1995. 
D.  B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc.  95-20960  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

Approved  State  Plans  for  Enforcement 
of  State  Standards;  Approval  of 
Supplements  to  the  Nevada  State  Plan 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTION:  Approval  of  supplements  to  the 
Nevada  State  Plan. 
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f:  This  document  gives  notice  of 
Federal  approval  of  supplements  to  the 
Nevada  State  occupational  safety  and 
health  plan.  These  supplements  are: 
Nevada's  procedure  for  issuance  of 
notices  of  violation  in  lieu  of  citations 
in  certain  situations;  amendments  to  the 
Nevada  Occupational  Safety  and  Heahh 
Act  enacted  in  1981, 1989  and  1993;  the 
Nevada  Field  Operations  Manual;  the 
Nevada  Training  and  Consultation 
Section  Policies  and  Procediues 
Manual;  the  Nevada  Occupational 
Safety  and  Health  Administration 
Technical  Manual:  and  a  regulation 
concerning  pre-construction 
conferences. 

EFFECTIVE  DATE:  August  24. 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Director.  OfBce  of  Information  and 
Consiuner  Affairs,  Occupational  Safety 
and  Health  Administration,  Room 
N3647,  200  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20210.  Telephone: 
(202) 523-8148. 
SUPPLEMENTARY  INFOflMATKM: 

Background 

The  Nevada  Occupational  Safety  and 
Health  Plan  was  approved  under  section 
18(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  667(c)) 
(hereinafter  referred  to  as  the  Act)  and 
Part  1902  of  this  chapter  on  January  4. 
1974  (39  FR  1008).  Part  1953  of  this 
chapter  provides  procedures  for  the 
review  and  approval  of  State  change 
supplements  by  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  referred  to  as  the 
Assistant  Secretary). 

Description  of  Supplements 

A.  Notices  of  Violation 

On  October  29. 1980,  the  State 
submitted  a  procedure  for  issuing 
notices  of  violation  in  lieu  of  citations 
for  certain  other  than  serious  violations. 
In  order  to  expedite  inspections  and 
concentrate  resources  on  serious 
violations,  comphance  officers  may 
issue  notices  of  violation  for  other  than 
serious  violations  for  which  monetary 
penalties  would  not  be  proposed.  If  the 
employer  agrees  to  abate  the  violation 
and  not  to  file  a  contest,  the  compliance 
officer  will  issue  the  notice  on-site.  For 
serious,  willful,  repeat  and/or  failure  to 
abate  violations,  citations  continue  to  be 
issued  in  accordance  with  established 
procediues. 

Review  of  the  supplement  raised 
several  issues  which  needed  to  be 
resolved  before  approval  of  the  notice  of 
violation  procediue.  Because  the 
Nevada  Occupational  Safety  and  Health 
Act  required  that  citations  be  issued 
where  violations  were  identified. 


statutory  authority  for  issuance  of 
notices  was  necessary.  In  1981. 
§  618.465(l)(b)  was  added  to  the  State's 
law,  allowing  for  a  notice  in  lieu  of  a 
citation  for  violations  which  are  not 
serious  and  which  the  employer  agrees 
to  correct  within  a  reasonable  time. 

There  was  also  concern  that  a  notice 
be  able  to  serve  as  the  basis  for  a  futiue 
willful,  repeat,  or  failing  to  abate 
citation,  and  that  documentation  of  the 
violations  for  which  the  notice  was 
issued  be  adequate  to  serve  as  the  basis 
for  such  a  citation.  The  State  amended 
its  enforcement  regulations  to  provide 
that  for  fut\ire  proceedings  involving  a 
repeat,  willful,  or  failure  to  abate 
violation,  the  notice  of  violation  shall 
have  the  same  effect  as  if  a  citation  has 
originally  been  issued  and  become  a 
final  order  (section  618.6458(9))  and 
that  notices  of  violations  contain  all  the 
provisions  required  for  citations  (section 
618.6458(6)).  In  addition,  the  State  was 
asked  to  ensure  that  if  it  is  learned 
following  the  inspection  that  a  violation 
for  which  a  notice  of  violation  has  been 
issued  is  actually  a  repeat  violation,  a 
citation  for  a  repeat  violation  would  be 
issued.  Section  618.6458  of  the  State's 
enforcement  regulations  now  provides 
that  a  citation  may  be  issued  even  if  a 
notice  has  already  been  issued,  and  the 
State's  Field  Operations  Manvial  directs 
the  compliance  officer  to  check  for 
previous  violations  upon  retvuning  to 
the  office.  Finally,  the  right  of 
employees  to  contest  the  reasonableness 
of  Uie  abatement  period  needed  to  be 
established.  The  State's  enforcement 
regulations  (§  618.6458(6))  now  provide 
that  the  notice  shall  inform  employees 
of  their  right  to  contest  the  abatement 
period.  Based  on  these  changes  made  by 
the  State,  the  notice  of  violation 
procedure  is  now  deemed  approvable. 

B.  Amendments  to  Nevada 
Occupational  Safety  and  Health  Act 

In  1981. 1989  and  1993.  the  State 
enacted  amendments  to  its 
Occupational  Safety  and  Health  Act. 
The  1981  amendments,  submitted  as  a 
plan  supplement  on  July  10, 1981.  made 
the  following  changes: 

(1)  As  discussed  above. 

§  618.465(l)(b)  was  added  to  allow  the 
State  to  issue  a  notice  in  lieu  of  a 
citation  for  violations  which  are  not 
serious  and  which  the  employer  agrees 
to  correct  within  a  reasonable  time. 

(2)  Section  618.415  was  revised  to 
delete  the  legislative  authority  for  > 
temporary  variances  for  other  than  new 
standards.  As  in  the  Federal  program, 
temporary  variances  may  now  only  be 
granted  from  new  standards. 

(3)  Section  618.585(2)  was  added  to 
allow  the  Nevada  Occupational  Safety 


and  Health  Appeals  Board  to  employ 
legal  counsel. 

(4)  Section  618.625(3)  was  amended 
to  streamline  penalty  collection 
procediues  by  allowing  collection 
actions  to  be  brought  in  any  court  of 
competent  jurisdiction,  rather  than  only 
the  district  coiut. 

(5)  Section  618.367  was  amended  to 
ensiue  confidentiality  to  employees 
making  statements  to  the  Division  of 
Occupational  Safety  and  Health,  as  well 
as  those  filing  complaints.  This  section 
was  extensively  revised  in  1989.  as 
discvissed  below. 

The  1989  amendments,  submitted  as 
a  plan  supplement  on  October  17, 1989, 
made  the  following  changes: 

(1)  Section  618.336  requires  the 
maintenance  of  specific  logs  relating  to 
complaints  received  concerning 
occupational  safety  and  health 
violations  and  their  outcomes. 

(2)  Section  618.341  provides  public 
access  to  records  on  complaints,  except 
for  confidential  information. 

(3)  Section  618.341(3)  provides 
confidentiality  for  those  employees  who 
file  complaints  or  make  statements, 
even  when  confidentiality  is  not 
specifically  requested,  as  well  as  for 
files  relating  to  ojjen  cases. 

(4)  Section  618.370  was  amended  to 
clarify  that  representatives  of  employees 
and  former  employees  are  entitled  to 
access  to  any  records  in  the  possession 
of  their  employers  or  former  employers 
which  indicate  their  exposure  to  toxic 
materials  or  harmful  physical  agents. 
"Representative  of  an  employee  or 
former  employee"  is  defined  as  an 
authorized  representative  of  the 
employee  bargaining  imit,  an  attorney,  a 
spouse,  parent  or  child,  or  a  person 
designated  by  a  court. 

(5)  Section  618.425  was  amended  to 
add  health  care  providers,  and 
govenunent  employees  whose  primary 
duty  is  to  ensure  public  safety,  such  as 
building  inspectors,  to  those  who  may 
file  complaints  of  hazardous  working 
conditions. 

(6)  Section  618.425  was  also  amended 
to  allow  for  oral  as  vrall  as  written 
complaints,  and  to  require  the  division 
to  respond  to  vahd  complaints  of 
serious  violations  immediately  and  of 
other  violations  within  14  days. 

(7)  Section  618.435  provides  that  an 
employee  who  accompanies  a 
compliance  officer  on  the  inspection  is 
entitled  to  be  paid  for  the  Uine  spent, 
but  that  only  one  employee  may 
accompany  the  compliance  officer 
during  the  inspection. 

(8)  Section  618.545  was  amended  to 
allow  the  Administrator  of  the  Nevada 
Division  of  Occupational  Safety  and 
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Health  to  issue  an  emergency  order  to 
restrain  an  imminent  danger  situation. 

(9)  All  maximum  monetary  penalties 
in  sections  618.645  through  618.705 
were  doubled.  At  the  time  of  their 
enactment,  these  statutory  penalty 
levels  were  higher  than  those  contained 
in  the  Federal  Act.  (In  1991,  statutory 
maximum  penalties  for  violations  of  the 
State  Act  were  raised  again.  That 
increase  was  approved  by  OSHA  on 
March  15. 1994  (59  FR  14556).) 

The  1993  amendments,  submitted  on 
October  27. 1993,  reflect  a 
reorganization  of  the  Nevada  State 
government.  The  previous  Division  of 
Enforcement  for  Industrial  Safety  and 
Health  and  Division  of  Preventive  Safety 
are  now  sections  in  the  Division  of 
Industrial  Relations  of  the  Department 
of  Business  and  Industry. 

C.  Field  Operations  Manual 

On  December  14, 1989,  Nevada 
submitted  its  Field  Operations  Manual 
in  response  to  a  revised  Federal  Field 
Operations  Manual  (CPL  2.45B).  The 
State  has  submitted  revisions  to  this 
manual  on  May  31, 1991,  July  5, 1991, 
December  15, 1992  and  June  13, 1994, 
in  response  to  Changes  1  through  4  of 
the  Federal  manual.  The  Nevada  Field 
Operations  Manual  is  comparable  to  the 
Federal  manual  and  has  been  found  to 
be  at  least  as  effective  as  the  Federal 
manual. 

D.  Consultation  Manual 

On  August  12, 1987,  the  State 
submitted  its  Training  and  Consultation 
Section  Policies  and  Procedures 
Manual.  This  manual  includes 
previously  approved  sections  of  the 
State's  Field  Operations  Manual  on  the 
conduct  of  consultation  visits  to 
employers.  In  addition,  it  incorporates 
chapters  on  safety  and  health  program 
assistance  and  training  by  consultants 
which  are  nearly  identical  (with 
organization  changes  and  adapted  to  the 
State's  program  structiue)  to  Part  I  of  the 
Federal  Consultation  Policies  and 
Procedures  Manual. 

E^  Industrial  Hygiene  Technical  Manual 

On  March  30, 1990,  the  State 
submitted  notice  of  its  adoption  of  the 
Federal  OSHA  Technical  Manual.  The 
State  has  incorporated  a  cover  sheet 
indicating  that  the  Federal  manual  has 
been  adopted  for  State  use,  how 
references  to  the  Federal  program  in  the 
Federal  manual  correspond  to  the  State 
administrative  structure,  and  how  it  will 
be  applied.  In  addition,  on  March  6, 
1991,  June  22, 1993  and  December  16, 
1994,  the  State  submitted  notice  of  its 
adoption  of  Changes  1, 2  and  3  to  the 
Technical  Manual.  These  changes  also 


incorporate  updates  to  the  Federal 
manual,  with  appropriate  changes  to 
apply  to  the  State's  organizational 
structiue. 

F.  Pre-construction  Conferences 

On  August  20, 1993,  Nevada 
submitted  a  temporary  regulation 
requiring  pre-construction  conferences 
with  the  Division  of  Industrial  Relations 
for  certain  types  of  construction  projects 
including  high  rise,  structural  steel 
erection,  precast  concrete  erections,  cast 
in  place  structures  above  groimd  level, 
and  tilt-up  wall  construction.  At  the 
conference,  the  contractor  will  identify 
those  safety  measiues  which  will  be 
utilized  to  protect  employees  working 
on  the  project.  On  September  8,  1994, 
Nevada  submitted  permanent 
regulations  covering  pre-construction 
conferences. 

G.  Revised  Plan 

On  October  2, 1992,  Nevada 
submitted  a  reorganized  State  plan, 
incorporating  the  plan  supplements 
approved  herein  as  well  as  previously 
approved  plan  changes  and  other 
supplements  still  imder  review. 

H  Other  Submissions 

In  addition,  on  October  17, 1989,  the 
State  submitted  legislation  enacted  in 
1989  and  implementing  regulations 
concerning  the  licensing  and 
registration  of  asbestos  removal  projects. 
The  new  procedures  require  any 
contractor  engaging  in  asbestos  removal 
work  to  be  licensed  by  the  Division  of 
Occupational  Safety  and  Health  and  to 
meet  certain  training  and  work  practice 
requirements.  The  licensing  program  is 
administered  separately  from  the 
Division's  occupational  safety  and 
health  enforcement  program.  While 
these  provisions  are  not  part  of  the  State 
plan,  and  thus  activities  pursuant  to 
them  are  not  eligible  for  funding  under 
section  23(g)  of  the  Act,  OSHA  will 
monitor  these  activities  to  ensiue  that 
they  do  not  detract  from  the  State's 
ability  to  meet  its  commitments  imder 
the  plan. 

Location  of  Supplements  for  Inspection 
and  Copjring 

A  copy  of  the  plan  and  the 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  415,  71  Stevenson  Street,  San 
Francisco,  California  94105;  Director, 
Division  of  Occupational  Safety  and 
Health,  Nevada  Division  of  Industrial 
Relations,  1370  South  Curry  Street, 
Carson  Qty,  Nevada  89710;  and  the 


Office  of  the  Director  of  Federal-State 
Operations,  Room  N3700,  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 

Public  Participation 

A  notice  was  published  on  April  3, 
1981  (46  FR  20229),  announcing  the 
submission  of  the  Nevada  program  for 
issuance  of  notices  of  violation. 
Interested  persons  were  afforded  30 
days  to  submit  written  conunents  or 
request  a  hearing  concerning  the 
supplement.  One  comment  favoring  the 
program  was  received. 

With  regard  to  the  other  supplements, 
imder  §  1953.2(c)  of  this  chapter,  the 
Assistant  Secretary  may  prescribe 
alternative  procediues  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
appUcable  law.  The  Assistant  Secretary 
finds  that  the  legislative  amendments, 
Field  Operations  Manual,  Consultation 
Manual,  Industrial  Hygiene  Technical 
Manual  and  regulations  concerning  pre- 
construction  conferences  are  consistent 
with  Federal  requirements  and  with 
commitments  contained  in  the  plan  and 
previously  made  available  for  public 
comment.  Good  cause  is  therefore  found 
for  approval  of  these  supplements,  and 
further  public  participation  would  be 
unnecessary. 

Decision 

After  careful  consideration  and 
extensive  review  by  the  Regional  and 
National  Offices,  the  Nevada  plan 
supplements  described  above  are  foimd 
to  be  in  substantial  conformance  with 
comparable  Federal  provisions  and  are 
hereby  approved  under  Part  1953  of  this 
chapter.  The  decision  incorporates  the 
requirements  and  implementing 
regulations  appUcable  to  State  plans 
generally. 

List  of  Sub)ects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

Signed  at  Washington,  D.C,  this  11th  day 
of  August,  1995. 
Jowph  A.  Dear, 
Assistant  Secretary. 

Accordingly,  29  CFR  Part  1952  is 
hereby  amended  as  follows: 

PART  1952— [AMENDED] 

The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sees.  8, 18  Pub.  L.  91-596,  84 
Stat.  1608  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  657, 667);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754),  fr- 
76  (41  FR  25059),  or  9-83  (48  FR  35736),  as 
applicable. 
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2.  Paragraphs  (b)  through  (h)  are 
added  to  §  1952.297  of-Subpart  W  to 
read  as  follows: 

i  1952^7    CtMnges  to  approved  ptans. 

•        •        *        •        • 

(b)  Notices  of  violation.  The  State 
submitted  a  procedure  for  issuing 
notices  of  violation  in  lieu  of  citations 
for  certain  other  than  serious  violations 
which  the  employer  agrees  to  abate.  The 
procedure  as  modified  was  approved  by 
the  Assistant  Secretary  on  August  24, 
1995. 

(c)  Legishtion.  The  State  submitted 
amendments  to  its  Occupational  Safety 
and  Health  Act,  enacted  in  1981,  which: 
provide  for  notices  of  violation  in  Ueu 
of  citations  for  certain  other  than  serious 
violations;  delete  the  authority  for 
temporary  variances  for  other  than  new 
standards;  allow  the  Nevada 
Occupational  Safety  and  Health  Appeals 
Board  to  employ  legal  counsel:  allow 
penalty  collection  actions  to  be  brought 
in  any  court  of  competent  jurisdiction; 
and  ensure  confidentiality  to  employees 
making  statements  to  the  Division  of 
Occupational  Safety  and  Health.  Further 
amendments,  enacted  in  1989:  require 
the  maintenance  of  specific  logs  relating 
to  complaints;  provide  pubUc  access  to 
records  on  complaints,  except  for 
confidential  information;  provide 
confidentiality  for  those  employees  who 
file  complaints  or  make  statements,  as 
well  as  for  files  relating  to  open  cases; 
allow  representatives  of  employees  and 
former  employees  access  to  any  records 
which  indicate  their  exposure  to  toxic 
materials  or  harmful  physical  agents; 
define  representative  of  employees  or 
former  employees;  allow  health  care 
providers  and  government  employees  in 
the  field  of  public  safety,  to  file 
complaints;  allow  for  oral  complaints; 
req\iire  the  divisicm  to  respond  to  vaUd 
complaints  of  serious  violations 
immediately  and  of  other  violations 
within  14  days;  provide  that  an 
employee  who  accompanies  a 
compliance  officer  on  the  inspection  is 
entitled  to  be  paid  for  the  time  spent, 
but  that  only  one  employee  may 
accompany  the  compUance  officer 
during  the  inspection;  allow  the 
Administrator  of  the  Division  of 
Occupational  Safety  and  Health  to  issue 
an  emergency  order  to  restrain  an 
imminent  danger  situation;  and,  double 
maximum  authorized  penalty  levels. 
Amendments  enacted  in  1993  reflect  the 
new  State  organizational  structural  by 
designating  the  previous  Divisions  as 
sections  in  the  Division  of  Industrial 
Relations  of  the  Department  of  Business 
and  Industry.  The  Assistant  Secretary 
approved  these  amendments  on  August 
24, 1995. 


(d)  Field  Operations  Manual.  The 
State's  Field  Operations  Meinual, 
comparable  to  the  Federal  Field 
Operations  Manual,  through  Change  4, 
was  approved  by  the  Assistant  Secretary 
on  August  24, 1995. 

(e)  Consultation  Manual.  The  State's 
Training  and  Consultation  Section 
PoUcies  and  Procedures  Manual  was 
approved  by  the  Assistant  Secretary  on 
August  24, 1995. 

(0  Occupational  Safety  and  Health 
Administration  Technical  Manual.  The 
State's  adoption  of  the  Federal  OSHA 
Technical  Manual,  through  Change  3, 
with  a  cover  sheet  adapting  Federal 
references  to  the  State's  administrative 
structure,  was  approved  by  the  Assistant 
Secretary  on  August  24, 1995. 

(g)  Pre^onstruction  conferences.  A 
State  regulations  requiring  pre- 
construction  conferences  with  the 
Division  of  Industrial  Relations  for 
certain  types  of  construction  projects 
was  approved  by  the  Assistant  Secretary 
on  August  24, 1995. 

(h)  Reorganized  Plan.  The 
reorganization  of  the  Nevada  plan  was 
approved  by  the  Assistant  Secretary  on 
August  24, 1995. 

(PR  Doc  95-20863  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclantalion 
and  Enforcement 

30  CFR  Part  925 

Miasouri  Abandoned  Mine  Land  (AML) 
State  Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Missouri  AML  State 
Reclamation  Plan  (hereinafter  referred 
to  as  the  "Missouri  plan")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Missoiui  proposed  changes  to  its 
statutes,  rules,  and  certain  sections  of 
the  Missouri  plan  pertaining  to 
contractor  respon^ility,  exclusion  of 
certain  noncoal  reclamation  sites, 
reporting  requirements,  creation  of  a 
future  reclamation  set-aside  program, 
and  general  reclamation  requirements. 
The  amendment  is  intended  to  revise 
the  Missouri  plan  to  be  consistent  and 
in  compUance  with  the  corresponding 
Federal  standards,  and  to  improve 
operational  efficiency. 


EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Markey,  Acting  Director, 
Kansas  City  Field  Office,  934  Wyandotte 
St.,  Room  500,  Kansas  City,  Missouri 
64105,  Telephone:  (816)  374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  SMCRA  estabUshed  an 
abandoned  mine  land  reclamation 
(AMLR)  program  for  the  purpose  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  The  Secretary  of  the  Interior 
adopted  regulations  at  30  CFR  870 
through  888  that  implement  TitleJV  of 
SMCRA.  The  program  is  funded  by  a 
reclamation  fee  levied  on  the 
production  of  coal. 

Title  IV  provides  for  State  submittal  to 
OSM  of  an  AMLR  plan.  The  Federal 
regulations  at  30  CFR  Part  884  specify 
the  content  requirements  of  a  State 
reclamation  plan  and  the  criteria  for 
plan  approval.  Under  these  regulations, 
the  Secretary  reviewed  the  plans 
submitted  by  States  and  solicited  and 
considered  comments  of  State  and 
Federal  agencies  and  the  public.  Based 
upon  the  comments  received,  the 
Secretary  determined  whether  a  State 
had  the  ability  and  necessary  legislation 
to  implement  the  provisions  of  Title  IV. 
After  making  such  a  determination,  the 
Secretary  decided  whether  to  approve 
the  State  program.  Approval  granted  the 
State  exclusive  authority  to  administer 
its  plan.  Upon  approval  of  a  State  plan 
by  the  Secretary,  the  State  may  submit 
to  OSM,  on  an  annual  basis,  an 
application  for  funds  to  be  expended  by 
that  State  on  specific  projects  that  are 
necessary  to  implement  the  approved 
plan.  Such  annual  requests  are  reviewed 
and  approved  by  OSM  in  accordance 
with  the  requirements  of  30  CFR  part 
886. 

The  Federal  regidations  at  30  CFR 
884.15  provide  that  a  State  may  submit 
to  OSM  a  proposed  amendment  or 
revision  to  its  approved  reclamation 
plan.  If  the  amendment  or  revision 
changes  the  objective,^  scope,  or  major 
policies  followed  by  the  State  in  the 
conduct  of  its  reclamation  program,  the 
Director  must  follow  the  procedures  set 
out  in  30  CFR  884.14  for  approval  or 
disapproval  of  an  amendment  or 
revision  to  the  State's  AML  plan. 

Title  IV  of  SMCRA,  as  enacted  in 
1977,  provided  that  lands  and  waters 
eligible  for  reclamation  were  those  that 
were  mined  or  afiected  by  mining  and 
abandoned  or  inadequately  reclaimed 
prior  to  August  3, 1977,  and  for  which 
there  was  no  continuing  reclamation 
responsibiUty  under  State,  Federal,  at 
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other  laws.  The  Abandoned  Mine 
Reclamation  Act  of  1990  (Pub.  L.  101- 
508,  Title  VI.  Subtitle  A,  Nov.  5, 1990, 
effective  Oct.  1, 1991)  amended  Title  V 
of  SMCRA  to  allow  AML  funds  to  be 
used  to  reclaim  or  abate  mining-related 
problems  at  coal  sites  where  the  mining 
occtirred  after  August  3, 1977.  Such  coal 
sites  include  (1)  Interim  program  sites 
where  mining  occiured  between  August 
4, 1977.  and  the  date  the  Secretary 
approved  a  State's  regulatory  program  in 
accordance  with  section  503  of  SMCRA, 
and  where  bond  forfeitiue  proceeds  are 
insufficient  for  adequate  reclamation 
and  (2)  bankrupt  siuety  sites  where 
mining  occiured  between  August  4, 
1977,  and  November  5, 1990,  and  as  of 
November  5, 1990,  funds  available  from 
the  bankruptcy  proceedings  are  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement.  New  Federal 
regulations  at  30  CFR  Subchapter  R 
were  adopted  to  implement  the 
Abandoned  Mine  Reclamation  Act  of 
1990  amendments  to  Title  IV  of  SMCRA 
(see  59  FR  28136,  May  31, 1994). 

n.  Background  on  the  Missouri  Plan 

On  January  29, 1982,  the  Secretary  of 
the  Interior  approved  the  Missouri  plan. 
General  backgroimd  information, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
approval  of  the  Missouri  plan  can  be 
found  in  the  January  29, 1982,  Federal 
Register  (47  FR  4253).  Subsequent 
actions  concerning  Missoiui 's  plan  and 
plan  amendments  can  be  found  at  30 
CFR  925.25. 

m.  Proposed  Amendment 

By  letter  dated  November  29, 1995 
(administrative  record  No.  AML-MO- 
89),  Missouri  submitted  a  proposed 
amendment  to  the  Missouri  plan 
pursuant  to  SMCRA.  Missouri 
submitted  the  proposed  amendment  in 
response  to  a  September  26, 1994,  letter 
(administrative  record  No.  AML-MO- 
88)  that  OSM  sent  to  Missouri  in 
accordance  with  30  CFR  884.15(d). 
Missouri  proposed  to  amend  its  statutes 
at  (1)  Revised  Statutes  of  Missouri 
(RSMo)  444.810.2,  rulemaking 
procediues  of  the  Land  Reclamation 
Commission  (Commission)  and  (2) 
RSMo  444.915.3,  lands  and  water 
eligible  for  expenditures  of  the 
abandoned  mine  reclamation  fund. 
Missoiui  also  proposed  to  amend  its 
regulations  at  10  Code  of  State 
Regulations  (CSR)  40-9.020(1)  (D)  and 
(E),  and  (3),  other  coal  lands  and  waters 
eligible  for  reclamation  activities.  In 
addition,  Missouri  proposed  to  amend 
certain  provisions  of  its  AML  State 
Reclamation  Plan  at  (1)  Section 
884.13(C)(2),  project  ranking  and 


selection  procedures,  (2)  Section 
884.13(D)(3).  purchasing  and 
procurement  procedures,  and  (3) 
Section  884.13(D)(4),  accounting 
procedures. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
13, 1994,  Federal  Register  (59  FR 
64176),  provided  an  opportunity  for  a 
pubUc  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
pubUc  comment  on  its  adequacy 
(administrative  record  No.  AML-MO- 
91).  The  public  comment  period  ended 
on  January  12, 1995.  At  the  request  of 
the  Missouri  Department  of  Natural 
Resources,  OSM  held  a  pubhc  meeting 
in  Jefferson  City,  Missouri  on  March  1, 
1995.  OSM  entered  a  summary  of  the 
pubUc  meeting  into  the  administrative 
record  (administrative  record  No.  AML- 
MO-96). 

During  its  review  of  the  proposed 
amendment,  OSM  identified  concerns 
relating  to  the  provisions  of  (1)  RSMo 
44.915.3(3),  reclamation  of  coal  sites 
where  mining  occurred  between  certain 
dates  and  the  svirety  company  became 
insolvent,  (2)  10  CSR  40-9.020(1)  (D) 
and  (E),  eligible  coal  lands  and  water, 
and  (3)  Section  884.13(D)(4)  of  die 
Missouri  AML  State  Reclamation  Plan, 
creation  of  a  future  reclamation  set- 
aside  program.  OSM  notified  Missouri 
of  the  concerns  by  letter  dated  February 
16,  1995  (administrative  record  No. 
AML-MO-93). 

Missouri  responded  in  a  letter  dated 
May  16, 1995,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
AML-MO-100).  Missouri  proposed 
revisions  to  and  additional  explanatory 
information  for  (1)  RSMo  444.915.3(3), 
reclamation  of  insolvent  surety  coal 
sites,  (2)  10  CSR  40-9.020(1),  priorities 
of  eUgible  coal  lands  and  waters  for 
reclamation  and  reimbursement  for  the 
cost  of  reclamation,  and  (3)  Section 
884.13(D)(4)  of  the  Missouri  AML  State 
Reclamation  Plan,  use  of  AML  State- 
share  funds  to  establish  a  future  set- 
aside  program  in  Missouri. 

Based  upon  the  revisions  to  and 
additional  explanatory  information  for 
the  proposed  plan  amendment 
submitted  by  Missouri,  OSM  reopened 
the  pubUc  comment  period  in  the  May 
25.  1995,  Federal  Register  (60  FR  27708, 
administrative  record  No.  AML-MO- 
91).  The  pubhc  comment  period  ended 
on  January  12, 1995. 

IV.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15,  finds  that  the 
proposed  Missouri  plan  amendment 
submitted  by  Missouri  on  November  29, 


1994,  and  as  revised  by  it  and 
supplemented  with  additional 
explanatory  information  on  May  16, 

1995,  is  not  inconsistent  with  SMCRA 
and  is  in  compUance  with  the 
corresponding  Federal  regulations  at  30 
CFR  Subchapter  R.  Accordingly,  the 
Director  approves  the  proposed 
amendment. 

1 .  Nonsubstantive  Revisions  to 
Missouri's  Statutes,  Rules,  and  Sections 
of  the  AML  State  Reclamation  Plan 

Missouri  proposed  revisions  to  the 
following  previously  approved  statutes, 
rules,  and  sections  of  the  Missouri  plan 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial,  punctuation, 
grammatical,  and  recodification  changes 
(corresponding  SMCRA  or  Federal 
regulation  provisions  are  Usted  in 
parentheses): 

RSMo  444.810.1,  .1(8),  and  .1(10).  powere 
of  the  Commission  (sections  413  (a)  and  (c) 
of  SMCRA), 

RSMo  444.915.1(1),  expenditures  from  the 
abandoned  mine  reclamation  fund  (secUons 
404  and  409  of  SMCRA), 

RSMo  444.91S.2  (4)  and  (5). 
[recodification]  priorities  for  expenditures  of 
moneys  from  the  abandoned  mine 
reclamation  fund  (section  403(a)  of  SMCRA), 

10  CSR  40-9.020(1)  (B)  and  (C),  general 
requirements  for  reclamation  (30  C7R 
874.12(b)  and  (c)). 

Section  884.13(c)(2)  of  the  Missouri  AML 
State  Reclamation  Plan,  Figure  1  (deleted) 
and  Figure  2  (recodified)  (no  counterpart 
SMCRA  or  Federal  regulation  provisions), 
and 

Section  884.13(c)(2).  Step  3,  No.  8.  of  the 
Missouri  AML  State  Reclamation  Plan, 
project  evaluation  and  ranking  (no 
counterpart  SMCRA  or  Federal  provisions). 

Because  the  proposed  revisions  to 
these  previously-approved  statutes, 
rules,  and  sections  of  the  Missouri  AML 
State  Reclamation  Plan  are 
nonsubstantive  in  nature,  the  Director 
finds  that  these  proposed  statutes,  rules, 
and  sections  of  the  ANL  State 
Reclamation  Plan  are  consistent  Mrlth 
SMCRA  and  in  compUance  vrith  the 
implementing  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  revisions. 

2.  Substantive  Revisions  to  a  Missouri 
Rule  and  Section  of  the  AML  State 
Reclamation  Plan  That  Are 
Substantively  Identical  to  the 
Corresponding  Provisions  of  SMCRA 
and  the  Federal  Regulations 

Missouri  proposed  revisions  to  the 
following  rule  and  section  of  the 
Missouri  plan  that  are  substantive  in 
nature  and  contain  language  that  is 
substantively  identical  to  the 
requirements  of  the  corresponding 
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Federal  regulations  provisions  (listed  in 
ptarentheses): 

10  CSR  40-9.020(3)(A).  definition  of  "left 
or  abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition"  (30  CFR 
870.5)  and 

Section  884.13(D)(3)  of  the  Missouri  AML 
State  Reclamation  Plan,  contractor  eligibility 
(30  CFR  874.16  and  875.20). 

Because  the  proposed  revisions  to  this 
Missouri  rule  and  section  of  the 
Missoiui  AML  State  Reclamation  Plan 
are  substantively  identical  to  the 
corresponding  provisions  of  the 
counterpart  Federal  regulations,  the 
Director  finds  that  they  are  consistent 
with  SMCRA  and  in  compliance  with 
the  Federal  regulations.  Therefore,  the 
Director  approves  the  proposed 
revisions. 

3.  RSMo  444.810.2  Thmugh  444.810.8. 
Rulemaking  Procedures 

Missouri  proposed  the  addition  of 
new  provisions  at  RSMo  444.810.2 
through  444.810.8  to  provide  additional 
administrative  procediues  for 
rulemaking.  These  proposed  rulemaking 
procedures  set  forth  guidelines  for 
processing  rules  through  the  Missouri 
joint  conmiittee  on  administrative  rules 
conciirrently  with  filing  a  proposed  rule 
with  the  Secretary  of  State.  The 
procedures  proposed  are  in  addition  to 
those  approved  in  the  Missouri  plan  and 
do  not  restrict  or  require  public 
participation  and  involvement  as 
required  at  30  CFR  884.14(c)(7).  They 
specify  internal  State  review  procedures 
and  are  not  in  conflict  with  or 
inconsistent  with  Title  IV  of  SMCRA 
and  the  implementing  Federal 
regulations  at  30  CFR  Subchapter  R. 
Therefore,  the  Director  finds  that  the 
proposed  additional  rulemaking 
procedures  at  RSMo  444.810.2  through 
444.810.8  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 
The  Director  approves  the  proposed 
statutes. 

4.  RS^fo  444.915.3.  Reclamation  of 
Interim  Program  and  Bankrupt  Surety 
Coal  Sites 

Missoiui  proposed  to  revise  RSMo 
444.915.3  by  adding  new  language  to 
provide  that  additional  lands  and  water 
are  efigible  for  reclamation  or  drainage 
abatement  expenditures  from  the 
abandoned  mine  reclamation  fund. 
Such  lands  include  those  (1)  where  the 
stirface  coal  mining  operation  occurred 
during  the  period  beginning  on  August 
4, 1977,  and  ending  on  or  before 
November  21, 1980  [the  date  in  which 
the  Secretary  of  the  Interior  approved 
Missouri's  program  pursuant  to  section 
503  of  SMCRA],  and  that  funds  for 
reclamation  or  abatement  which  are 


available  pursuant  to  a  bond  or  other 
form  of  finemcial  guarantee  or  from  any 
other  source  are  not  sufficient  to 
provide  for  adequate  reclamation  or 
abatement  at  the  site  or  (2)  where  the 
stuface  coal  mining  operation  occurred 
during  the  period  beginning  on  August 
4, 1977,  and  ending  on  or  before 
October  1, 1991,  and  that  the  siu«ty  of 
such  mining  operator  became  insolvent 
during  such  period,  and  as  of  October  1, 
1991,  funds  immediately  available  bom 
proceedings  relating  to  such  insolvency, 
or  from  any  financial  guarantee  or  other 
source  are  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement  at 
the  site  (emphasis  added). 

The  proposed  revisions  at  RSMo 
444.915.3  are  similar  to  the 
requirements  of  Section  402(g)(4)  of 
SMCRA,  except  that  SMCRA  limits  the 
dates  for  which  insolvency  of  the  surety 
occurred  to  the  period  beginning  on 
August  4, 1977,  and  ending  on  or  before 
November  5,  1990.  OSM,  in  its  February 
16,  1995,  issue  letter  to  Missouri 
(administrative  record  No.  AML-MO- 
93),  discussed  the  difiierence  in  dates 
between  RSMo  444.915.3(3)  and  section 
402(g)(4)  of  SMCRA  (issue  No.  1). 
Missouri  responded  on  May  16, 1995, 
by  providing  an  explanation  concerning 
the  reason  for  the  difference  and  stated 
that  it  would  correct  the  date  at  RSMo 
444.915.3(3)  at  the  first  available 
opportunity  (administrative  record  No. 
AML-MO-100).  Missouri  also  stated 
that  it  believes  the  State  AML 
reclamation  plan  is  adequate  to  ensure 
that  expenditures  of  AML  funds  are 
limited  to  insolvent  surety  sites  that    . 
were  abandoned  on  or  before  November 
5, 1990,  because  the  State's  rules  at  10 
CSR  40-9.020(1  )(D)(3)  contain  the 
correct  date  for  the  eligibifity  period 
(see  finding  No.  5).  In  addition, 
Missouri  provided  a  memorandum 
prepared  by  its  attorney  general's  office 
dated  March  5, 1995  (administrative 
record  No.  AML-MO-100),  indicating 
that  only  one  abandoned  site  in 
Missotm  meets  the  insolvent  surety 
criteria  and  for  this  site,  the  dates  of 
abandonment  and  insolvency  occurred 
before  November  5, 1990. 

Therefore,  with  the  requirement  that 
Missouri  revise  RSMo  444.915.3(3)  to 
correct  the  date  of  "October  1,  1991,"  to 
"November  5, 1990,"  the  Director  finds 
that  the  revisions  proposed  by  Missouri 
at  RSMo  444.915.3  are  consistent  with 
section  402(g)(4)  of  SMCRA.  The 
Director  approves  the  proposed  statute. 

5.  10  CSR  40-9.020(1).  Eligible  Coal 
Lands  and  Water 

Missouri  proposed  to  revise  its  rules 
at  10  CSR  40-9.020(1)  to  provide  that 
coal  lands  ^and  water  damaged  and 


abandoned  after  August  3, 1977,  are 
eligible  for  reclamation  activities  if 
certain  criteria  are  met.  These  criteria 
include  findings  that  (1)  the  mining 
occurred  and  the  site  was  left  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition  between  August  4, 
1977,  and  November  21, 1980,  and  that 
funds  available  for  reclamation  or 
abatement  pursuant  to  a  bond  or  other 
form  of  financial  guarantee  or  from  any 
other  source  are  insufficient  to  reclaim 
or  abate  the  site,  or  (2)  the  mining 
occurred  and  the  site  was  left  in  either 
an  imreclaimed  or  inadequately 
reclaimed  condition  diuing  the  period 
beginning  on  August  4, 1977,  and 
ending  on  or  before  November  5, 1990, 
and  that  the  surety  of  the  mining 
operator  became  insolvent  during  such 
period,  and  as  of  November  5, 1990, 
funds  immediately  available  from 
proceedings  relating  to  such  insolvency, 
or  from  any  financial  guarantee  or  other 
soiuce  are  insufficient  to  provide  for 
adequate  reclamation  q^batement  at 
the  site,  and  (3)  the  coal  site  meets  the 
eligibility  requirements  and  priority 
objectives  of  10  CFS  40-9.020  and  the 
reclamation  priority  of  the  site  is  the 
same  or  more  lugent  than  the 
reclamation  priority  for  other  eligible 
lands  and  water,  and  that  priority  be 
given  to  those  sites  which  are  in  the 
immediate  vicinity  of  a  residential  area 
or  which  have  an  adverse  economic 
impact  upon  a  community. 

m  addition,  Missoiui  proposed  to  add 
provisions  at  10  CSR  40-9.020(1)  to 
require  that  (1)  monies  available  from 
sources  outside  the  fund  or  recovered 
firoiQ  responsible  parties  involving  lands 
eligible  pursuant  to  10  CSR  40-9.020 
shall  either  be  used  to  offset  the  cost  of 
the  reclamation  or  transferred  to  the 
fund  if  not  required  for  fiuther 
reclamation  activities,  (2)  if  reclamation 
of  a  site  covered  by  an  interim  or 
permanent  program  permit  is  carried 
out  under  the  State  reclamation 
program,  the  permittee  of  the  site  shall 
reimburse  the  AML  reclamation  fund  for 
the  cost  of  reclamation  in  excess  of  any 
bond  forfeited  to  ensure  reclamation, 
and  (3)  the  Commission,  in  performing 
reclamation  activities  under  this  rule, 
shall  not  be  held  liable  for  any 
violations  of  any  performance  standards 
or  reclamation  requirements  specified  in 
Chapter  444  RSMo  (1994)  nor  shall  a 
reclamation  activity  undertaken  on  such 
lands  or  waters  be  held  to  any  standards 
set  forth  in  Chapter  444  RSMo  (1994). 
■     The  revisions  proposed  by  Missouri  at 
10  CSR  40-9.020(1)  provide  similar 
requirements  to  those  found  in  the 
counterpart  Federal  regulations  at  30 
CFR  874.12  (d)  through  (g).  Therefore, 
the  director  finds  that  the  proposed 
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revisions  at  10  CSR  40-9.020(1)  are  in 
compliance  with  the  Federal 
regulations.  The  Director  approves  the 
revisions  to  this  rule. 

6.  Section  884.13(C)(2)  of  the  Missouri 
AML  State  Reclamation  Plan, 
Procedures  for  Project  Ranking  and 
Selection 

Section  884.13(C)(2)  of  the  Missouri 
plan  amendment  contains  updates  on 
policies  and  procedures  concerning 
project  ranking  and  selection.  Section 
884.13(C)(2),  Step  1,  references  Form 
OSM-76,  "Abandoned  Mine  Land 
Problem  Area  Description,"  and 
requires  that  such  form  be  used  to  show 
site  condition  and  to  report  actual 
reclamation  accompUshments  upon 
project  completion  to  OSM.  This  is  in 
compliance  with  the  Federal  regulation 
at  30  CFR  886.23(c)  which  provides  for 
the  submission  of  Form  OSM-76  upon 
project  completion  to  report  the 
accomplishments  achieved  through  the 
project.  Section  884.13(C)(2),  Step  2, 
provides  for  the  elimination  of  selected 
problem  sites  and  provides  a  list  of 
circumstances  when  Missouri  will 
eliminate  a  site  from  further 
consideration.  These  circumstances  are 
consistent  with  the  provisions  of 
sections  402(g)  and  411(d)  of  SMCRA 
and  are  in  compliance  with  the  Federal 
regulations  at  30  CFR  874.12(d)(2)  (i) 
and  (ii)  and  875.16. 

Missouri  submitted  these  proposed 
revisions  to  Section  884.13(C)(2)  to 
satisfy  the  requirements  of  OSM's 
884.15(d)  letter  dated  September  26, 
1994  (administrative  record  No.  AML- 
MO-88).  The  Director  finds  that  the 
revisions  at  Section  884.13(C)(2)  of  the 
Missouri  AML  State  Reclamation  Plan 
satisfy  the  requirements  of  and  are 
consistent  with  SMCRA  and  the 
implementing  Federal  regulations  at  30 
CFR  Subchapter  R  concerning  reports 
and  project  ranking  and  selection.  The 
Director  approves  the  proposed 
revisions  to  Section  884.13(C)(2)  of  the 
Missouri  AML  State  Reclamation  Plan. 

7.  Section  884.13(D)(4)  of  the  Missouri 
AML  State  Reclamation  Plan,  Future 
Reclamation  Set-Aside  Program 

Missouri  proposed  to  revise  its 
accounting  procedures  at  Section 
884.13(D)(4)  of  the  Missouri  plan  by 
adding  language  to  provide  that  (1)  up 
to  10  percent  of  the  annual  grants 
received  under  sections  402(g)  (1)  and 
(5)  of  SMCRA  may  be  requested 
annually  for  use  in  treating  add  mine 
drainage  problems  or  for  the  future 
reclamation  set-aside  program  in 
Missouri,  and  (2)  such  funds  will  be 
placed  into  the  State  Abandoned  Mine 
Land  Reclamation  Fimd  (Fund  No. 


0697),  an  interest-bearing  account 
which  has  been  approved  by  OSM  for 
these  purposes,  and  will  be  expended 
solely  to  achieve  the  priorities  of  section 
403(a)  of  SMCRA  after  September  30, 
1995. 

The  proposed  language  at  Section 
884.13(D)(4)  is  similar  to  the  Federal 
provisions  concerning  the  future 
reclamation  set-aside  program  at 
sections  402(g)  (6)  and  (7)  of  SMCRA 
and  the  implementing  Federal 
regulations  at  30  CFR  873.12(a)  and 
876.12(a).  The  Director  finds  that  the 
addition  of  provisions  at  Section 
884.13(D)(4)  pertaining  to  a  set-asid^ 
program  for  Missouri  is  consistent  with 
SMCRA  and  in  compliance  with  the 
Federal  regulations  for  such  a  program. 
The  Director  approves  this  revision  to 
Section  884.13(D)(4)  of  the  Missouri 
AML  State  Reclamation  Plan. 

V.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1 .  Public  Comments 

OSM  invited  pubUc  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  soUcited  comments 
on  the  proposed  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Missouri  plan 
(administrative  record  No.  AML-M(5- 
90).  No  comments  were  received. 

VI.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  an  additional 
requirement,  Missouri's  proposed  plan 
amendment  as  submitted  on  November 
29, 1994,  and  as  revised  and 
supplemented  with  explanatory 
information  on  May  16, 1995. 

The  Director  approves,  as  discussed 
in:  Finding  No.  1,  RSMo  444.810.1, 
.1(8),  and  .1(10),  concerning  the  powers 
of  the  Commission;  RSMo  444.915.1(1), 
concerning  expenditures  from  the 
abandoned  mine  reclamation  fund; 
RSMo  444.915.2  (4)  and  (5),  concerning 
recodification  of  the  priorities  for 
expenditures  of  moneys  from  the 
abandoned  mine  reclamation  fund;  10 
CSR  40-9.020(1)  (B)  and  (C),  concerning 
general  requirements  for  reclamation; 
Section  884.13(C)(2)  of  the  Missouri 
AML  State  Reclamation  Plan, 
concerning  deletion  of  Figure  1  and 
recodification  of  Figure  2;  and  Section 


884.13(C)(2),  Step  3,  No.  8,  of  the 
Missouri  AML  State  Reclamation  Plan, 
concerning  project  evaluation  and 
ranking;  finding  No.  2, 10  CSR  40- 
9.020(3)(A),  concerning  the  definition  of 
"left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition;"  and  Section  884.13(D)(3)  of 
the  Missouri  AML  State  Reclamation 
Plan,  concerning  contractor  eligibility; 
finding  No.  3,  RSMo  444.810.2  through 
444.810.8,  concerning  rulemaking 
procedures;  finding  No.  5, 10  CSR  40- 
9.020(1),  concerning  eligible  coal  lands 
and  water;  finding  No.  6,  Section 
884.13(C)(2)  of  the  Missouri  AML  State 
-  Reclamation  Plan,  concerning 
procedures  for  project  ranking  and 
selection;  and  finding  No.  7,  Section 
884.13(D)(4)  of  the  Missouri  AML  State 
Reclamation  Plan,  concerning  the  future 
reclamation  set-aside  program. 

With  the  requirement  that  Missouri 
further  revise  its  statute,  the  Director 
approves,  as  discussed  in  finding  No.  4, 
RSMo  444.915.3,  concerning 
reclamation  of  interim  program  and 
bankrupt  surety  coal  sites. 

The  Director  approves  the  statutes, 
rules,  and  sections  of  the  Missouri  AML 
State  Reclamation  Plan  as  proposed  by 
Missouri  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  statutes,  rules,  and  sections  of  the 
Missouri  AML  State  Reclamation  Plan 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
Part  925,  codifying  decisions  concerning 
the  Missouri  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Vn.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
appUcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  abandoned 
mine  land  reclamation  (AMLR)  plans 
and  revisions  thereof  since  each  such 
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plan  is  drafted  and  promulgated  by  a 
specific  State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  biterior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  ujider  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensiue  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  August  14. 1995. 
Brent  WaUquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  925— MISSOURI 

1.  The  authority  citation  for  Part  925 
continues  to  read  as  follows: 


Authority:  30  U.S.Q  1201  et  seq. 

2.  Section  925.20  is  revised  to  read  as 
follows: 

§  925.20    Approval  of  the  Missouri 
AtMndonad  Mine  Land  Rectamation  Plan. 

The  Missouri  Abandoned  Mine  Land 
Reclamation  Plan,  as  submitted  on 
September  11, 1981,  is  approved 
effective  January  29, 1982.  Copies  of  the 
approved  plan  are  available  at: 

(a)  Missouri  Department  of  Natural 
Resources,  Land  Reclamation  Program, 
205  Jefferson  Street,  Jefferson  City,  MO 
65102. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Kansas 
aty  Field  Office,  934  Wyandotte  Street, 
Room  500,  Kansas  Qty,  MO  64105. 

3.  Section  925.25  is  amended  by 
adding  paragraph  (c)  to  read'as  follows: 

f925^    Approval  Of  AML  plan 
amendments. 


(c)  The  Missouri  plan  amendment,  as 
submitted  to  OSM  on  November  29, 
1994,  and  as  revised  on  May  16, 1995, 
is  approved  effective  August  24, 1995. 

[PR  Doc.  95-21022  Filed  »-23-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CQD01-«S-051] 

RIN  2115-AE46 

Special  Local  Regulation:  Stonington 
Lobster  Boat  Races,  Deer  Island 
Thoroughfare,  Stonington,  ME 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 

establishing  a  permanent  special  local 
regulation  for  a  racing  event  called  the 
Stonington  Lobster  Boat  Race.  The  event 
will  be  held  on  Saturday,  July  22, 1995, 
from  10  a.m.  to  4  p.m.,  and  thereafter 
annually  on  the  third  or  fourth  Saturday 
in  July  in  the  waters  of  Deer  Island 
Thoroughfare,  Stonington,  ME.  This 
regulation  is  needed  to  protect  the 
boating  public  from  the  hazards 
associated  with  high  speed  powerboat 
racing  in  confined  waters. 
EFFECTIVE  DATE:  This  regulation  is 
effective  July  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  B.M.  Algeo, 
Chief,  Boating  Affairs  Branch,  First 
Coast  Guard  District,  (617)  223-8311. 


SUPPLEMENTARY  INFORMATION: 

Draftiiig  Information:  The  drafters  of  this 
rule  are  Lieutenant  (Junior  Grade)  B.  M. 
Algeo,  Project  Manager,  First  Coast  Guard 
District,  and  Lieutenant  Conunander  S.R 
Watkins,  Project  Counsel,  First  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

On  March  29, 1995,  the  sponsor.  Deer 
Island-Stonington  Chamber  of 
Commerce,  submitted  a  request  to  hold 
a  powerboat  race  in  Deer  Island 
Thoroughfare,  Stonington,  ME.  The 
Coast  Guard  is  establishing  a  permanent 
regulation  in  Deer  Island  Thoroughfare 
for  this  event  known  as  the  "Stonington 
Lobster  Boat  Races."  The  final  rule 
estabUshes  a  regulated  area  in  Deer 
Island  Thoroughfare  and  provides 
specific  guidance  to  control  vessel 
movement  diuing  the  race. 

This  event  will  include  up  to  100 
power-driven  lobster  boats  competing 
on  a  rectangular  course  at  speeds 
approaching  20  m.p.h.  Due  to  the 
inherent  dangers  of  racing  in  a  confined 
area  and  the  large  wakes  produced, 
vessel  traffic  will  be  temporarily 
restricted  to  provide  for  the  safety  of  the-' 
spectators  and  participants. 

The  sponsor  will  provide  five 
committee  boats  to  augment  the  Coast 
Guard  patrol  assigned  to  the  event.  The 
race  course  will  be  well  marked  and 
patrolled,  but  due  to  the  speed  and 
proximity  of  the  participating  vessels,  it 
is  necessary  to  estabUsh  a  special  local 
regulation  to  control  spectator  and 
commercial  vessel  movement  within 
this  confirmed  area. 

Regulatory  History 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  for  this  rule  on 
May  11, 1995  (60  FR  25189),  no 
comments  were  received  and  no 
changes  were  made  to  the  original 
proposal.  Good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days 
after  Federal  Register  publication.  The 
Coast  Guard  has  recently  adopted  new 
procedures  for  making  environmental 
assessments  (EA)  of  various  classes  of 
marine  events  before  graniing  final 
approval.  Due  to  these  new  procedures, 
publication  of  this  final  rule  for  the 
Stonington  Lobster  Boat  Races  was 
delayed  awaiting  completion  of  the  EA. 
Given  current  resources,  the  Coast 
Guard  has  been  unable  to  complete  the 
necessary  EAs  for  various  marine  events 
thirty  days  prior  to  the  event  due  to  the 
volume  and  their  extensive  content.  The 
Coast  Guard  does  not  believe  publishing 
the  final  rule  less  than  thirty  days  before 
the  event  creates  a  significant  impact  on 
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the  affected  pubUc  because  a  NPRM  was 
pubUshed  two  months  prior  to  the  event 
and  the  event  is  a  longstanding,  popular 
tradition  in  the  local  area. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
special  local  regulation  on  specified 
waters  of  Deer  Island  Thoroughfare, 
Stonington,  ME.  The  reg\ilated  area  will 
be  closed  to  all  traffic  from  10  a.m.  to 
4  p.m.  on  July  22,  and  thereafter 
annually  on  the  third  or  fourth  Saturday 
in  July,  at  the  same  prescribed  times.  In 
emergency  situations,  provisions  will  be 
made  to  establish  safe  escort  by  a  Coast 
Guard  or  designated  Coast  Guard  vessel 
for  mariners  requiring  transit  through 
the  regulated  area.  This  regulation  is 
needed  to  protect  spectators  and 
participants  from  the  hazards  that 
accompany  a  high  speed  powerboat  race 
in  a  confined  area. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procediu^s  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
ejqiects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  diu^tion  of  the 
race,  the  extensive  advisories  that  have 
been  and  will  be  made  to  the  affected 
maritime  commiuiity,  and  the  fact  that 
the  event  is  taking  place  in  an  area 
where  there  is  htUe  commercial  interest 
except  the  race  participants. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently^ 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  special 
local  regulation  as  well  as  the 
Stonington  Lobster  Boat  Races.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  Stonington  Lobster 
Boat  Races  for  which  a  Coast  Guard 
Marine  Event  Permit  will  be  issued.  A 
Finding  of  No  Significant  Impact 
(FONSI)  was  made;  a  copy  of  the  EA 
and  FONSI  statement  are  available  in 
the  docket.  Under  paragraph 
2.B.2.e.34(h)  of  the  Coast  Guard's 
Implementing  Procedures  and  Pohcy  for 
Considering  Environmental  Impacts, 
COMDTINST  16475. IB,  this  special 
local  regulation  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  permanent  section,  §  100.111,  is 
added  to  read  as  follows: 

§100.111    Stonington  Lobster  Boat  Races, 
Stonington,  ME. 

(a)  Regulated  area.  The  regulated  area 
includes  all  waters  within  the  following 
points: 

Latitude  Longitude 

44""  08.57'  N  068°  40.12'  W 

44'  09.05'  N  068°  40.12'  W 

44-  09.15'  N  068"  39.05'  W 

44°  09.05'  N  068°  39.00'  W 

(b)  Special  local  regulations. 

(1)  Commander,  U.S.  Coast  Guard 
Group  Southwest  Harbor  reserves  the 
right  to  delay,  modify,  or  cancel  the  race 
as  conditions  or  circumstances  require. 


(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  desiring  to  transit  Deer 
Island  Thoroughfare  may  do  so  without 
Coast  Guard  approval  as  long  as  the 
vessel  remains  outside  the  regulated 
area  at  specified  times.  No  vessel  will  be 
allowed  to  transit  through  any  portions 
of  the  regulated  area  during  the  actual 
race.  Provisions  will  be  made  to  allow 
vessels  to  transit  the  regulated  area 
between  race  heats.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 

a  Coast  Guard  designated  escort.  Vessels 
encountering  emergencies  which 
require  transit  through  the  regulated 
area  should  contact  the  Coast  Guard 
patrol  commander  on  VHF  Channel  16. 

(4)  Spectator  craft  are  authorized  to 
watch  the  race  from  any  area  as  long  as 
they  remain  outside  the  designated 
regulated  area.  Spectator  craft  are 
expected  to  remain  outside  the 
regulated  area  from  10  a.m.  to  4  p.m. 
unless  permission  has  been  granted  by 
the  patrol  commander. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Commander,  U.S.  Coast  Guard  Group 
Southwest  Harbor  or  the  designated  on- 
scene  patrol  commander.  On-scene 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  hearing  five  or  more 
short  blasts  from  a  U.S.  Coast  Guard 
vessel,  the  operator  of  a  vessel  shall  stop 
immediately,  then  proceed  as  directed. 
Members  of  the  Coast  Guard  Auxiliary 
will  also  be  present  to  inform  vessel 
operators  of  this  regulation  and  other 
apphcable  laws. 

(c)  Effective  period.  This  section  is 
effective  from  10  a.m.  to  4  p.m.  on 
Satiu-day,  July  22, 1995,  and  thereafter 
annually  on  the  third  or  fourth  Satiu-day 
in  July,  at  the  same  prescribed  times,  as 
pubUshed  in  an  annual  Federal  Register 
notice,  unless  otherwise  specified  in  the 
Coast  Guard  Local  Notice  to  Mariners 
and  a  notice  in  the  Federal  Register. 

Dated:  July  19, 1995. 
R.R.  Clark 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  95-20941  Filed  8-23-95;  8:45  am] 
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33CFRPart100 

[CQO06-4S-048] 

Special  Local  Regulations  for  Marine 
Events;  Bamegat  Bay  Classic;  Toms 
River,  NJ 

AQBICY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 

summary:  This  notice  announces  that  33 
CFR  100.502  will  be  in  e£Fect  for  the 
Bamegat  Bay  Classic,  an  annual  event  to 
be  held  on  August  26, 1995  in  Bamegat 
Bay.  between  Island  Beach  and  the 
mainland.  These  special  local 
regulations  are  needed  to  provide  for  the 
saiety  of  the  participants  and  spectators 
on  navigable  waters  during  this  event. 
This  rule  will  restrict  general  navigation 
in  the  regulated  area. 

gFECnVE  DATES:  The  regulations  in  33 
CFR  100.502  are  effective  from  9:30  a.m. 
to  5  p.m.,  August  26. 1995.  If  the  event 
is  postponed  due  to  weather  conditions, 
33  CFR  100.502  is  effective  from  9:30 
a.m.  to  5  pjn.,  August  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
A&irs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204,  or  Commander.  Coast  Guard 
(koup  Cape  May  (609)  884-6981. 

8UPPLBENTARY  MFORMATION: 

DralliBg  lofiinBatioii:  The  drafters  of  this 
notice  are  QMl  Gregory  C  Garrison,  project 
officer.  Boating  AfE^  Branch,  Boating 
Safety  Division.  Fifth  Coast  Guard  District, 
and  CDR  Thomas  R.  Cahill,  project  attorney. 
Fifth  Coast  Guard  District  L^  StafL 

Discuarion  of  Rule 

On  August  26, 1995,  the  United  States 
Offshore  Racing  Association  will  hold 
the  Bamegat  Bay  Classic  in  Bamegat 
Bay  between  Island  Beach  and  the 
mainland.  If  weather  conditions  do  not 
allow  the  Bamegat  Bay  Classic  to  be 
held  on  August  26, 1995,  it  will  be  held, 
weather  permitting,  on  August  27, 1995. 
The  event  will  consist  of  approximately 
fifty  to  sixty  powerboats,  ranging  from 
24  to  36  feet  in  length,  racing  on  a 
designated  course  within  the  regulated 
area  described  in  33  CFR  100.502(a).  To 
enhance  the  safety  of  the  participants  in 
and  spectators  of  the  Bamegat  Bay 
Classic,  Cormnander,  Fifth  Coast  Guard 
District  is  placing  33  CFR  100.502  in 
effect  during  this  event.  Although  this 
rule  will  restrict  general  navigation 
within  the  designated  area,  waterboume 
traffic  will  not  be  severely  disrupted 
because  the  Intracoastal  Waterway  will 
remain  open  for  passage. 


Dated:  August  11, 1995. 

W.;.  Edcar. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  95-20942  Filed  8-23-95;  8:45  am] 
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33  CFR  Part  100 
[CQD  09-05-024] 

Special  Local  Regulation;  1995 
Oiffsiiore  Series  Grand  Prix,  Lake  Erie, 
Genev»K>n-ttw-Lai(e,  OH 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

m 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  1995  OCEshore 
Series  Grand  Prix  This  event  will  be 
held  on  Lake  Erie,  Geneva-on-the-Lake, 
OH,  on  September  10, 1995.  The  Geneva 
Offshore  Grand  Prix  will  have  an 
estimated  30  offshore  race  boats  racing 
a  closed  course  race  on  Lake  Erie  which 
could  pose  hazards  to  navigation  in  the 
area,  lliis  regulation  will  restrict  general 
navigation  on  Lake  Erie  between  Cowles 
Creek  and  the  Redbrook  Boat  Club  and 
is  needed  to  provide  for  the  safety  of 
life,  limb,  and  property  on  navigable 
waters  during  die  event. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  11  a.m.  until  3  p.m. 
September  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yimker,  Ninth  Coast 
Guard  District,  ^ids  to  Navigation  and 
Waterways  Management  Branch,  Room 
2083, 1240  East  Ninth  Sti«et,  Cleveland, 
Ohio  44199-2020,  (216)  522-3990. 

SUPPt^MENTARY  INFORMATION:  hi 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
nUemaking  procediues  would  have 
been  impracticable.  The  appUcation  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  August  3, 1995,  and  there  was  not 
sufficient  time  remaining  to  pubUsh  a 
proposed  final  rule  in  advance  of  the 
event.The  Coast  Guard  has  decided  to 
proceed  with  a  temporary  rule  for  this 
year's  event  and  pubUsh  a  NPRM,  as 
part  of  the  Great  Lakes  annual  marine 
events  list,  prior  to  next  year's  event. 

Drafting  Information:  The  drafters  of  this 
notice  are  Lieutenant  Junior  Grade  Byron  D. 
Wiliefgrd,  Project  Officer.  Ninth  Coast  Guard 


District,  Aids  to  Navigation  and  Waterways 
Management  Branch,  and  Lieutenant  Charles 
D.  Dahill,  Project  Attorney.  Ninth  Coast 
Guard  District  Legal  OSice. 

Discussion  of  Regulation 

The  Geneva  Offshore  Grand  Prix  will 
be  held  on  Lake  Erie  between  Cowles 
Creek  and  the  Redbrook  Boat  Club  on 
September  10, 1995.  This  event  vdll 
have  an  estimated  30  offshore  race  boats 
racing  a  closed  comse  race  on  Lake  Erie 
which  could  pose  hazards  to  navigation 
in  the  area.  The  effect  of  this  regulation 
will  be  to  restrict  general  navigation  on 
that  portion  of  Lake  Erie,  in  an  area 
rectangular  in  shape,  from  the  mouth  of 
Cowles  Creek,  east  along  the  shoreline 
approximately  4.4  statute  miles, 
extending  offshore  approximately  0.7 
statute  mile,  for  the  safety  of  spectators 
and  participants.  This  regulation  is 
necessary  to  ensiu«  the  protection  of 
life,  limb,  and  property  on  navigable 
waters  dining  this  event.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station 
Ashtabula,  OH). 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  Pari  100. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Enviroimient 

The  Coast  Guard  is  conducting  an 
environmental  analysis  for  this  event 
pursuant  to  section  2.B.2.C  of  Coast 
Guard  Commandant  Instruction 
M16475.1B,  and  the  Coast  Guard  Notice 
of  final  agency  procedures  and  poUcy 
for  categorical  exclusions  fotmd  at  (59 
FR  38654:  July  29, 1994). 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Febmary  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
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lOe  of  the  regulatory  poUcies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
-requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T09- 
024  is  added  to  read  as  follows: 

§100.3S-T0»-024    1995  OffsDor*  Series 
Qrand  Prix,  Lake  Erie,  Geneva-on-the-Lake, 
OH. 

(a)  Regulated  area:  That  portion  of 
Lake  Erie  from: 

Latitude  Longitude 

41*51.5'  N  OSCSa.a'  W,  thence  to 

41»52.4'  N  080'53.4'  W,  thence  to 

41»53.0'  N  080''53.4'  W,  thence  to 

41*52.2'  N  080'58.2'  W,  thence  to 

41*51.5'  N  080°58.2'  W,  thence  to 
Datum:  NAD  83 

(b)  Special  local  regulation:  This 
section  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  commander: 

(1)  The  Coast  Guard  will  patix)l  die 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S: 
Coast  Guard  Station  Ashtabula,  OH). 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ) 
by  the  call  sign  "Coast  Guard  Patrol 
Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistie  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
dtation  for  failure  to  comply,  or  both. 


(3)  The  Patrol  Commander  may 
estabUsh  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
Ufe,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  Date:  This  section  is 
effective  from  11  a.m.  until  3  p.m.  on 
September  10, 1995,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Group  Commander,  Buffalo,  NY. 

Dated:  August  11, 1995. 
G.F.  Wooleyer, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Ninth  Coast  Guard  District. 

(FR  Doc.  95-20943  Filed  8-23-95;  8:45  am] 

BtLUNQ  COOE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-S282-6] 

Tennessee;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY;  Tennessee  has  applied  for 
final  authorization  of  revisions  toits 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Tennessee's  revisions 
consist  of  the  provisions  contained  in 
rules  promulgated  between  January  26, 
1983,  and  June  30, 1986,  otherwise 
known  as  the  Non-HSWA  requirements 
prior  to  Non-HSWA  Cluster  I  and  Non- 
HSWA  Clusters  I  and  II.  These 
requirements  are  Usted  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Tennessee's  appUcations  and  has  made 
a  decision,  subject  to  pubUc  review  and 
comment,  that  Tennessee's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Tennessee's 
hazardous  waste  program  revisions. 
Tennessee's  applications  for  program 
revisions  are  available  for  public  review 
and  comment. 


DATES:  Final  authorization  for 
Tennessee's  program  revisions  shall  be 
effective  October  23, 1995,  unless  EPA 
pubUshes  a  prior  Fednral  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Tennessee's 
program  revision  appUcations  must  be 
received  by  the  close  of  business, 
September  25, 1995. 
ADDRESSES:  Copies  of  Tennessee's 
program  revision  appUcations  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Tennessee  Department  of 
Environment  and  Conservation,  5th 
Floor,  L  &  C  Tower,  401  Church  Stiwet, 
Nashville,  Tennessee  37243-1535;  U.S. 
EPA  Region  4,  Library,  345  Courtland 
St.  NE,  Atianta.  Georgia  30365;  (404) 
347-4216.  Written  comments  should  be 
sent  to  Al  Hanke  at  the  address  Usted 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Enviroiunental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "die  Act").  42  U.S.C. 
6926(b),  have  a  continuing  obUgation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  SoUd  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latier  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  Tennessee 

Tennessee  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  February  5, 1985.  Tennessee 
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has  received  authorization  for  revisions 
to  its  program  on  August  11. 1987, 
October  1, 1991,  and  July  31, 1992.  On 
February  16, 1989,  Tennessee  submitted 
a  program  revision  application  for 
additional  program  approvals.  Today, 
Tennessee  is  seeking  approval  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21(b)(3). 

EPA  has  reviewed  Tennessee's 
apphcations  and  has  made  an 
immediate  final  decision  that 
Tennessee's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qiialify  for  final 
authorization.  Consequendy,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Tennessee.  The  puhUc  may  submit 


written  comments  on  EPA's  immediate 
final  decision  up  imtil  September  25. 
1995. 

Copies  of  Tennessee's  apphcations  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  Tennessee's  program 
revisions  shall  become  effective  October 
23, 1995,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
disciissed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  pubhsh  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 


immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  imder 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Tennessee  is  today  seeking  authority 
to  administer  the  following  Federal 
requirements  promulgated  on  July  1, 
1988-June  30, 1989,  and  March  29, 
1990. 


Cheddist 


4 

6 

7 

8 

10 _.._. 

11  

12  .^ 

13 


15 

2o  ••.••.«.. 


Federal  requirement 


BiermiaJ  report 


Intorim  status  standards;  applica- 
bility. 

CNorinated  aliphatic  hydrocarbon 
isting. 

Penult  rules;  settlement  agree- 
ment 

Warfarin  arxl  zinc  phosphide  Kst- 

ino- 
Lime  statjHIzed  pickie  liquor  sludge 


Household  waste 


Interim  status  starxJards;  applica- 
bility. 

Corrections  to  test  methods  marv 
ual. 

Sateitte  accumulation 

Definition  of  sold  waste 


Interim  status  starxlards  for  treat- 
ment, storage,  and  disposal  fa- 
dWies. 

Financial  responsibility;  settlement 
agreement 


Listing  of  spent  pidde  liquor. 


FR  Promulgation  date 
and  page 


1/28/83—48  FR  3977 

11/22/83-^  FR 

52718 
2/10/84—49  FR  5308 

4/24/84— 49  FR 

17716 
5/10/84—49  FR 

19922 
6/5/84—49  FR  23284 

11/13/84— 49  FR 

44978 
11/21/84— 49  FR 

46094 
12/4/84—49  FR 

47390 
12«>/84-^9FR 

49568 
1/4/85—50  FR  614 


4/23/85— 50  FR 
16044 

5/2/86-61  FR  16422 


5/28/86-61  FR 
19320 


State  auttwrity 


TRC  1200-1-1 1-.03(5)(a)2;  .03(5)(b)1&3;  .06(5)(a-c);  .05(5)(a); 

.05(5)(a)5;  .05(6)(a);  .07(8)(a)12{ix);  TCA  68-46-1 07(d)(6). 
TRC  1200-1-1 1-.06(1)(b)1;  TCA  68-46-1 06(a)(3);  68^6-108;  68- 

46-107(d)(2-4). 
TRC  1200-1-1 1-.02(4)(a):  .02(5)(a);  TCA  68-46-1 06(a)(1 );  68-46- 

107(d)(1). 
TRC  1200-1-1 1-.07(3)(a);  TCA  68-46-108. 

TRC  1200-1-1 1-.02(4)(a);  TCA  68-46-1 06(a)(1);  68-46-1 07(d)(1). 

TRC  1200-1-1 1-.02(1)(c)3<ll);  TCA  68-46-1 06(a)(1);  68-46- 

107(d)(1). 
TRC  1200-1-1 1-.02(1)(d)2(i);  TCA  68-^6-1 06(a)(1 );  68-46- 

107(d)(1). 
TRC  1 200-1-1 1-.05(1)(a);  .05(1)(b)1;  TCA  68-46-1 06(a)(3):  68-46- 

108;  68-46-1 07(d)(2-4). 
TRC  1200-1-1 1-.01(2)(b)1;  .01(3)(b);  TCA  68^6-1 06(a)(1);  68-46- 

107(d)(1) 
TRC  1200-1-1 1-.03(4)(e)4;  TCA  68-46-1 08(a)(2). 

TRC  1200-1-1 1-.01(2)(a);  .01(4)(a);  .01(4)(b);  .01(5)(a);  .0l(4)(c)1 
.01(5)(b)1;  .01(4)(c)2;  .01(5)(b)2;  .01(6)(a);  .01(6)(b);  .02(1  )(a) 
.02(1  )(b):  .02(1)(c)3(ii);  .02(1)(d)1(ii-ili);  .06(1)(b)2(ii);  .06(1 5)(a); 
.05(1)(b)2(iii);  .02(1  )(e);  .02(1  )(f);  .02(4)(a);  .06(1 5)(a);  .05(1 6)(a); 
.09(1  )(a);  TCA  68-46-104(7);  68-46-104(17);  68-46-1 06(a);  68- 
46-1 07(d). 

TRC  1200-1-1 1-.05(11)(a);  .05(13)(a);  .05(14)(a);  TCA  68-46- 
107(d);  68-46-108. 

TRC  1200-1-1 1-.01(2)(a);'.06(7)(a);  .06(8)(b);  .06(8)(c);  .06(8)(d) 
.06(8)(e);  .06(8)(f);  .06(8)(m)4&8;  .05(7)(a);  .05(8)(a);  .05(8)(b) 
.05(8)(c):  .05(8)(d);  .05(8)(e);  .05(8)(f);  .05(8)(k);  .07(5)(a) 
.07(9)(e)5;  .07(3)(a);  TCA  68-46-1 07(d);  68-46-108. 

TRC  1200-1-1 1-.02(4)(a);  TCA  68-46-106(a)(1);  68-46-1 07(d)(1). 


CDedsion 

I  conclude  that  Tennessee's 
apphcations  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  estabUshed  by  RCRA. 
Accordingly,  Tennessee  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Tennessee  now  has  responsibihty  for 
pennitting  treatment,  storage,  and 
disposal  facihties  within  its  borders  and 


carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Tennessee  also  has  primary  enforcement 
responsibihties,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  imder  Section 
3008.  3013,  and  7003  of  RCRA. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
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authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
apphcabihty  of  certain  Federal 
regulations  in  favor  of  Tennessee's 
program,  thereby  eliminating 
dupUcative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibifity  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Autlurity:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  DispMal  Act  as 
amended  (42  U.S.C  6912(a).  6926. 6974(b)). 

Dated:  August  10, 1995. 
Patrick  M-Tobbi. 
Acting  Regional  Administrator. 
(FR  Doc  95-20764  Filed  8-23-95;  8:45  am] 
gimiQ  ooot  I 


FEDERAL  COMMUNICATKMS 

47  CFR  Part  73 

[MM  Docket  No.  93-100;  RM-817q 

RacMo  Broadcaating  Sarvlcaa; 
Cleveland  and  Ebanaiar.  US 

AQENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Commission  denies  the 
petition  filed  by  Afro-Ametican 
Broadcasters  of  Mississippi  for 
reconsideration  of  the  iCiport  and  Order 
in  MM  E>ocket  No.  93-100,  58  FR  65673, 
December  16, 1993.  which  modified  the 
license  of  Station  WCLD(FM). 
Cleveland.  Mississippi,  to  operate  on 
Channel  280C3  in  Ueu  of  Channel  280A 
and  deleted  vacant  Channel  280A  at 
Ebenezer.  Mississippi.  The  Commission 
determined  that  the  deletion  of  the 
vacant  allotment  at  Ebenezer  was  within 
the  scope  of  this  proceeding  and  was 
warranted  because  Ebenezer  does  not 
qualify  as  a  conmumity  for  allotment 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
41»-2180. 


List  of  Sobjecta  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.WabUnk, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-20952  Filed  8-23-95;  8:45  am] 
■UMQ  COOE  «71>-01-f 


47  CFR  Part  73 

[MM  Docket  No.  96-45;  RM-860q 

Radio  Broadcaating  Servicea; 
Pahrump,  NV 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Gregory  P.  Wells,  allots 
Channel  236A  to  Pahrump.  NV,  as  the 
community's  second  local  FM  servk». 
See  60  FR  19561,  April  19, 1995. 
Channel  236A  can  be  allotted  to 
Pahrump  with  a  site  restrictian  of  4.1 
kilometers  (2.5  miles)  west,  at 
coordinates  36-13-12  North  Latitude; 
16-01-43  West  Longitude,  to  avoid  a 
short-spacing  to  Station  KWNR, 
Channel  238C,  Henderson,  NV.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  2, 1995.  The 
window  period  for  filing  apphcations 
Mdll  open  on  October  2, 1995,  and  close 
on  November  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro.  Mass  Media  Biueau, 
(202)  41&-2180. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-45, 
adopted  August  8, 1995,  and  releaised 
August  18, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  IXI.  'The  cranplete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street. 
NW..  Suite  140,  Washington.  DC  20037. 

List  of  Snblects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as      « 
follows: 

PART73-4AMENOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


AntiiorttT:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  ammded. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Channel  236A  at  Pahrump. 

Federal  CkHnmunications  Commission. 

John  A.  Karottsos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  95-21009  Filed  8-23-95;  8:45  am] 
HLUNQ  ooot  snt-ei-r 


47  CFR  Part  73 

[MM  Docket  No.  00-647;  RM-718(q 

Radio  Broadcaating  Services; 
LadyamHh  and  Halile,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  This  document  reallots     - 
Channel  279C1  from  Ladysmith, 
Wisconsin,  to  HalUe,  Wisconsin,  and 
modifies  the  Ucense  for  Station  WWBI 
to  specify  HaUie  as  its  community  of 
Ucense  in  response  to  a  petition  filed  by 
Stewards  of  Sound,  Inc.  See  56  FR  1509, 
January  15, 1991.  llie  coordinates  for 
Channel  279C1  at  HaUie  are  45-06-35 
and  91-09-43.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biueau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Conunission's  Report 
and  Order.  MM  Docket  No.  90-647, 
adopted  August  11, 1995,  and  released 
August  21, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractors,  IntematicMiial 
Transcription  Services,  Inc,  2100  M 
Street,  NW.,  Suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

List  of  SubJMrts  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
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Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082: 47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Ladysmith, 
Channel  279C1  and  adding  HalUe, 
Channel  279C1. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-21008  Filed  8-23-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  10 

[Docket  No.  48438;  Amdt  10-2] 

RIN  2105-^005 

Privacy  Act;  Implementation 

AGENCY:  Department  of  Transportation 
POT),  Office  of  the  Secretary. 
ACTION:  Final  rule. 

SUMMARY:  DOT  amends  its  rules 
implementing  the  Privacy  Act  of  1974  to 
add  to  the  list  of  systems  of  records 
exempt  from  certain  provisions  of  the 
Act  the  Coast  Guard's  Joint  Maritime 
Information  Element  Support  System. 
DATES:  This  amendment  takes  effect 
September  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  OfGce  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington,  DC  20590, 
telephone  (202)  366-9154.  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  PubUc 
comment  was  invited  on  this  proposal 
(May  26, 1995, 60  FR  27946);  none  was 
received. 

1.  What  is  JMIE?  The  Joint  Maritime 
Information  Element  (JMIE)  Support 
System  is  a  multi-agency  database  of 
vessel  movements  around  the  world  that 
can  assist  in  virtually  any  maritime 
support  mission,  including  petroleum 
tiaiffic  movement,  sea  and  defense  zone 
surveillance,  fisheries  operations,  and 
emergency  seaUfl  management,  as  well 
as  prevention  of  illegal  technology 
transfer,  general  cargo/commodity 
smuggling,  and  illegal  immigration. 
DOT'S  Coast  Guard  is  one  of  the 
participating  agencies  and  the  agency 
that  hs^  been  selected  by  the  others  as 
the  Executive  Agent  to  manage  the 
database.  All  participating  agencies  will 
have  access  to  data  in  the  system. 


Each  record  in  the  database  will 
consist  of  two  parts.  The  first  will  cover 
the  vessel;  every  participating  agency 
will  have  access  to  that;  it  will  refer  to 
a  second  record  about  the  individuals 
[e.g..  owner,  master,  crew)  associated 
with  the  vessel.  Only  the  law 
enforcement  agencies  will  be  able  to 
access  that  second  record.  This  part  of 
each  record  comes  within  the  Privacy 
Act,  although  the  entire  record  does  not. 
The  computer  that  houses  the  database 
has  been  programmed  to  grant  access 
only  to  the  Law  Enforcement  agencies 
that  are  members  of  JMIE. 

2.  What  agencies  are  members  of 
JMIE?  The  following  are  the  members  of 
JMIE;  each  is  designated  below  by 
whether  it  is  a  law  enforcement  agency 
(L),  member  of  the  intelligence 
community  (I),  or  other  (O),  only  those 
designated  '(L)'  having  direct  access  to 
Privacy  Act  information: 

1.  Office  of  National  Drug  Control 

PoUcy — Executive  Office  of  the 
President  (I) 

2.  Bureau  of  International  Narcotics 

Matters — Department  of  State  (I) 

3.  Customs  Service — ^Department  of  the 

Treasiuy  (L) 

4.  Office  of  Naval  Intelligence — 

Department  of  Defense  (I) 

5.  Mihtary  Seahft  Command — 

Department  of  Defense  (O) 

6.  Defense  Intelligence  Agency — 

Department  of  IDefense  (I) 

7.  National  Security  Agency — 

Department  of  Defense  (I) 

8.  Drug  Enforcement  Administration — 

Department  of  Justice  (L) 

9.  Immigration  and  Naturalization 

Service — ^Department  of  Justice  (L) 

10.  US  National  Central  Bureau — 

INTERPOL-JJepartment  of  Justice 
(O) 

11.  Bureau  of  .the  Census — Department 

of  Commerce  (O) 

12.  Coast  Guard — Department  of 

Transportation  (L) 

13.  Maritime  Administration — 

Department  of  Transportation  (O) 

14.  Office  of  IntelUgence  and  Port 

Security — Department  of  Energy  (I) 

15.  Central  InteUigence  Agency  (I) 

The  only  members  of  JMIE  that  will 
have  direct  access  to  the  Privacy  Act 
information  that  will  be  maintained  as 
part  of  JMIE  are  the  following,  all  of 
which  are  criminal  law  enforcement 
agencies;  shown  with  each  is  its 
principal  criminal  law  enforcement 
authority: 

(1)  Customs  Service— 19  USC  1589a.» 


(2)  Immigration  and  Naturalization 
Service— 8  USC  1324.2 

(3)  Drug  Enforcement 
Administration— 21  USC  878.' 

(4)  Coast  Guard— 14  USC  89.« 
1.  General  exemption.  Under 

Subsection  (j)(2)  of  the  Privacy  Act  (5 
USC  552a(j)(2)),  a  system  of  records  may 
be  exempted  from  almost  all  provisions 
of  the  Act,  so  long  as  the  system:  (1)  Is 
maintained  by  an  agency,  or  a 
component  of  an  agency,  that  performs 
as  its  principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws;  and  (2)  contains:  (A) 
Information  compiled  for  the  purpose  of 
identifying  individual  criminal 


>  EnforcemeDt  authority  of  Customs  officers. 
Subject  to  the  direction  of  the  Secretary  of  the 
Traasury,  an  officer  of  the  customs  may — 
(1)  carry  a  firearm; 


(2)  execute  and  serve  any  order,  warrant 
subpoena,  summons,  or  other  process  issued  under 
the  authority  of  the  United  States: 

(3)  make  an  arrest  without  a  warrant  for  any 
o&ense  against  the  United  States  committed  in  the 
officer's  presence  or  for  a  felony,  cognizable  under 
the  laws  of  the  United  States  committed  outside  the 
officer's  presence  if  the  officer  has  reasonable 
grounds  to  believe  that  the  person  to  be  arrested  has 
committed  or  is  committing  a  felony;  and 

(4)  perform  any  other  law  enforcement  duty  that 
the  Secretary  of  the  Treasury  may  designate. 

'Bringing  in  and  harboring  certain  aliens. 

•  *  *  •  * 

(c)  Authority  to  arrest.  No  officer  or  person  shall 
have  authority  to  make  any  arrest  for  a  violation  of 
any  provision  of  this  section  except  officers  and 
employees  of  the  llmmigration  and  Naturalization] 
Service  designated  by  the  Attorney  General,  either 
individually  or  as  a  member  of  a  class,  and  all  other 
officers  whose  duty  it  is  to  enforce  criminal  laws. 

>  Powers  of  enforcement  penormel. 

(a)  Officers  or  employees  of  the  Drug  Enforcement 
Administration  or  any  State  or  local  law 
enforcement  officer. 

Any  officer  or  employee  of  the  Drug  Enforcement 
Administration  or  any  State  or  local  law 
enforcement  officer  designated  by  the  Attorney 
General  may — 

(1)  carry  firearms; 

(2)  execute  and  serve  search  warrants,  arrest 
warrants,  administrative  inspection  warrants, 
subpoenas,  and  summonses  issued  under  the 
authority  of  the  United  States; 

(3)  make  arrests  without  warrant  (A)  for  any 
offense  against  the  United  States  committed  in  his 
presence,  or  (B)  for  any  felony,  cognizable  under  the 
laws  of  the  United  States,  if  he  has  probable  cause 
to  believe  that  the  person  to  be  arrested  has 
committed  or  is  conunitting  a  felony; 

(4)  make  seizures  of  property  pursuant  to  the 
provisions  of  this  subchapter,  and 

(5)  perform  such  other  law  enforcement  duties  as 
the  Attorney  General  may  designate. 

•  •  •  •  • 

•  Law  enforcement 

(a)  The  Coast  Guard  may  make  inquiries, 
examinations,  inspections,  searches,  seizures,  and 
arrests  upon  the  high  seas  and  waters  over  which 
the  United  States  has  jurisdiction,  for  the 
prevention,  detection,  and  suppression  of  violations 
of  laws  of  the  United  Sutes  *  *  *.  When  *  *  *  it 
appears  that  a  breach  of  the  laws  of  the  United 
States  rendering  a  person  liable  to  arrest  is  being, 
or  has  been  committed,  by  any  person,  such  person 
shall  be  arrested  or,  if  escaping  to  shore,  shall  be 
immediately  pursued  and  arrested  on  shore,  or 
other  lawful  and  appropriate  action  shall  be  taken 
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oSanders  and  alleged  offenders  and 
consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status;  (B) 
information  compiled  for  the  purpose  of 
a  criminal  investigation,  including 
reports  of  informants  and  investigators, 
and  associated  with  an  identifiable 
individual;  or  (C)  reports  identifiable  to 
an  individual  compiled  at  any  stage  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision.  Those 
provisions  of  the  Act  from  which  such 
a  system  may  not  be  exempted  are 
subsections  (b)  (Conditions  of 
Disclosure);  (c)(1)  and  (2)  (Accounting 
of  Certain  Disclosures);  (e)(4)(A)  through 
(F)  (Publication  of  Existence  and 
Character  of  System);  (e)(6)  (Enstire 
Records  are  Accurate,  Relevant,  Timely, 
and  Complete),  (7)  (Restrict 
Recordkeeping  on  First  Amendment 
Ri^ts),  (9)  (Rules  of  Conduct).  (10) 
(Safeguards),  and  (11)  (Routine  Use 
Publication);  and  (i)  (Criminal 
Penalties), 

DOT  is  exempting  JMIE  imder 
subsection  (j)(2)  accordingly. 

2.  Specific  exemptions.  Under 
subsection  (k)  of  the  Privacy  Act  (5  USC 
552a(k)),  qualifying  records  may  be 
exempted  from  various  provisions  of  the 
Act.  Among  these  provisions  are  the 
requirement  in  subsection  (c)(3)  to 
maintain  an  accounting  of  disclosures  of 
information  from  a  system  of  records 
and  make  that  accounting  available  on 
request  to  the  record  subject;  in 
subsection  (d)  to  grant  to  a  record 
subject  access  to  information 
maintained  on  him/her  imder  the  Act; 
in  subsection  (e)(1)  to  maintain  only 
such  information  as  is  relevant  and 
necessary  to  accompUsh  a  purpose  of 
the  agency  imder  statute  or  Executive 
Order,  in  subsection  (e)(4)(G),  (H),  and 
(1)  to  advise  record  subjects  of  the 
agency  procedtires  to  request  if  a  system 
of  records  contains  reconls  pertaining  to 
them,  how  they  can  gain  access  to  such 
records  and  contest  their  content,  and 
the  categories  of  sources  of  such 
records;  and  in  subsection  (f)  to 
establish  rules  governing  the  procedures 
above. 

a.  Under  Subsection  (k)(l)  of  the 
Privacy  Act  (5  USC  552aOt)(l)),  portions 
of  a  system  of  reccHtis  that  are  subject 
to  5  USC  552(b)(1),  in  that  they  contain 
information  that  is  properly  classified  in 
the  interest  of  national  security,  may  be 
exempted  from  these  provisions,  and 
DOT  exempts  JMIE  accordingly. 


b.  Under  Subsection  (k)(2)  of  the 
Privacy  Act  (5  USC  552a(k)(2)), 
investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  encompassed  within 
Subsection  (j)(2),  may  be  exempted  from 
these  provisions,  and  DOT  exempts 
JMIE  accordingly. 

Analysis  (rf  regulatory  impacts.  This 
amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures,  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover,  I  certify  that 
this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not 
significantly  affect  the  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required  imder  the 
National  Enviromnental  PoUcy  Act  of 
1969.  It  has  also  been  reviewed  under 
Executive  Order  12612,  FederaUsm,  and 
it  has  been  determined  that  it  does  not 
have  sufficient  impUcations  for 
federaUsm  to  warrant  preparation  of  a 
Federahsm  Assessment. 

Finally,  the  amendment  does  not 
contain  any  collection  of  information 
requirements,  requiring  review  under 
the  Paperwork  Reduction  Act  of  1980. 

List  irfSublwto  in  49  CFR  Part  10 

Penalties;  Privacy. 
In  accordance  with  the  above.  DOT 
amends  49  CFR  part  10  as  follows: 

PART  10— [AMENDED] 

1.  The  authority  citation  to  part  10 
continues  to  read  as  follows: 

Authority:  5  USC  5S2a;  49  USC  322. 

2.  Part  I  of  Appendix  A  is  amended 
by  republishing  the  introductory  text 
and  adding  a  new  paragraph  F;  Part  n.A. 
is  amended  by  adding  a  new  paragraph 
14;  and  Part  n.F  is  amended  by  adding 

a  new  paragraph  4,  all  to  read  as 
follows: 


Appendix  A  to  Part  10— Exemptioiis 

Part  I.  General  Exemptions 

Those  portions  of  the  following  systems  of 
records  that  consist  of  (a)  infonnation 
compiled  for  the  purpose  of  identifying 
individual  criminal  ofTenders  and  alleged 
offenders  and  consisting  only  of  identifying 


data  and  notations  of  airests,  the  nature  and 
disposition  of  criminal  charges,  sentencing, 
confinement,  release,  and  parole  and 
probation  status;  (b)  information  compiled 
for  the  purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigatOTS,  and  associated  with  an 
identifiable  individual;  or  (c)  reports 
identifiable  to  an  individual  compiled  at  any 
stage  of  the  process  of  enforcement  of  the 
criminal  laws  from  airmt  or  indictment 
through  release  from  supervision,  are  exempt 
from  all  parts  of  5  USC  552a  except 
subsections  (b)  (Conditions  of  disclosure); 
(c)(1)  and  (2)  (Accounting  of  certain 
disclosures);  (e)(4)(A)  through  (F) 
(Publication  of  existence  and  character  of 
system);  (e)(6)  (Ensure  records  are  accurate, 
relevant,  timely,  and  complete  before 
disdoaure  to  person  other  than  an  agency 
and  other  than  pursuant  to  a  Freedom  of 
Information  Act  request),  (7)  (Restrict 
recordkeeping  on  First  Amendment  rights), 
(9)  (Rules  of  conduct),  (10)  (Safeguards),  and 
(ll)  (Routine  use  publication):  and  (i) 
(Criminal  penalties): 

•  •         •         •         • 

F.  Joint  Maritime  Intelligence  Element 
(JMIE)  Support  System,  maintained  by  the 
Operations  Systems,  Center,  US  Coast  Guard 
(DOT/OG642). 

Part  n.  Specific  exemptions. 

A.  The  following  systems  of  records  an 
exempt  from  subsection  (c)(3)  (Accounting  of 
Certain  Disclosures),  (d)  (Access  to  Records), 
(e)(4)(G),  (H),  and  (I)  (Agency  Requirements), 
and  (f)  (Agency  Rules)  of  5  USC  5528,  to  the 
extent  that  they  contain  investigatory 
material  compiled  for  law  enforcement 
purposes  in  accordance  with  5  USC 
552a(k)(2): 

•  •         •         *         • 

14.  Joint  Maritime  Intelligence  Element 
(JMIE)  Support  System,  maintained  by  the 
Operations  Systems,  Center,  US  Coast  Guard 
(DOT/OG  642). 

•  •         •         *         • 

F.  Those  portions  of  the  following  systems 
of  records  that  consist  of  information 
properly  classified  in  the  interest  of  national 
defense  or  foreign  policy  in  accordance  with 
5  USC  552(b)(1)  are  exempt  from  sections 
(c)(3)  (Accounting  of  Certain  Disclosures),  (d) 
(Access  to  Records),  (e)(4)(G),  (H),  and  (I) 
(Agency  Requirements),  and  (f)  (Agency 
Rules)  of  5  USC  552a,  to  the  extent  that  they 
contain  investigatory  material  compiled  for 
law  enforcement  purposes  in  accordance 
with  5  USC  5S2an()(l): 

•  •         •         •         • 

4.  Joint  Maritime  Intelligence  Element 
(JMIE)  Support  System,  maintained  by  the 
Operations  Systems  Center,  US  Coast  Guard 
(DOT/CG  642). 

Issued  in  Washington,  DC,  on  August  17, 
1995. 

Federico  Pena, 
Secretary  of  Transporta  tion . 
[FR  Doc  95-21084  Filed  8-23-95;  8:45  am] 
BMJJNQ  COOC  4»10-a>-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50CFRPart661 

[DocM  No.  960426116-6116-01;  ID. 
0616966] 

Ocaan  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California; 
inseason  AcQustment,  U^-Canadian 
Border  to  Carroii  Island,  WA 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment. 

summary:  NMFS  announces  that  the 
possession  and  landing  limit  in  the 
commercial  salmon  fishery  in  the  area 
from  the  U.S.-Canada  border  to  Carroll 
Island,  WA,  was  increased  to  200  coho 
per  opening  beginning  August  12, 1995. 
This  adjustment  is  intended  to  provide 
additional  fishing  opportunity  to 
commercial  fishermen. 
DATES:  Effective  0001  hours  local  time, 
August  12, 1995,  through  September  15, 
1995.  Comments  will  be  accepted 
through  September  7, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-^ldg.  1,  Seattle,  WA 
98115-0070.  Information  relevant  to 
this  notice  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  dxuing  business  hours  at 
the  office  of  the  Director  Northwest 
Region,  NMFS  (Regional  Director). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  In  the 
annual  management  measures  for  ocean 
salmon  fisheries  (60  FR  21746,  May  3, 
1995),  NMFS  announced  that  the  1995 
commercial  fishery  in  the  area  between 
the  U.S.-Canadian  border  and  Carroll 
Island,  WA,  would  open  on  August  5 
and  fishing  would  follow  a  cycle  of  4 
days  open  and  3  days  closed.  The 
fishery  would  close  the  earliest  of 
September  15,  attainment  of  the 
adjusted  25,000  coho  salmon  quota  (60 
FR  40302,  August  8, 1995),  or 
attainment  of  the  160,000  pink  salmon 
guideline.  Each  vessel  would  be  able  to 
possess,  land  and  deliver  no  more  than 
80  coho  per  open  period. 

The  best  available  information  on 
August  10  indicated  that  commercial 
catch  and  effort  rates  were  low  during 
August  5  to  8,  the  first  open  period. 


with  catches  totaling  3,300  coho  salmon 
and  6.000  pink  salmon.  The  preseason 
objective  for  the  possession  and  landing 
limit  was  to  provide  commercial 
fishermen  a  minimal  allowance  for  coho 
salmon  while  providing  access  to  pink 
salmon.  Pink  salmon  are  currently 
available  in  the  fishery.  Increasing  the 
possession  and  landing  limit  to  200 
coho  salmon  per  opening  would  provide 
additional  fishing  opportunity  to 
commercial  fishermen  by  increasing 
access  to  coho  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  conunercial  fishery  in  this  area. 
Modification  of  limited  retention 
regulations  is  authorized  by  regiilations 
at  50  CFR  66i.21(b)(l)(ii).  All  other 
restrictions  that  apply  to  this  fishery 
remain  in  effect  as  announced  in  the 
annual  management  measiues. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil  and  the 
Washington  Department  of  Fish  and 
Wildlife  regardhig  this  adjustment.  The 
State  of  Washington  will  manage  the 
commercial  fishery  in  State  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action.  In  accordance  with  the 
inseason  notice  procedures  of  50  CFR 
661.23,  actual  notice  to  fishermen  of  the 
fishing  season  action  was  given  prior  to 
0001  hours  local  time,  August  12, 1995, 
by  telephcme  hotline  number  (206)  526- 
6667  or  (800)  662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  KHz.  Because  of  the  need  for 
immediate  action  to  provide  commercial 
fishermen  with  additional  fishing 
opportunity,  NMFS  has  determined  that 
good  cause  exists  for  this  notice  to  be 
issued  without  affording  a  prior 
opportimity  for  pubUc  comment.  This 
notice  does  not  apply  to  treaty  Indian 
fisheries  or  to  other  fisheries  that  may 
be  operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  bom 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  21, 1995. 

Richard  H.  Sdiaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Senrice. 

(FR  Doc.  95-21090  Filed  8-23-95;  8:45  am] 

BtLUNG  CODE  3610-22-F 


50  CFR  Part  675 

[Doclwtfio.  95020604&-604(M>1 ;  LD. 
061596q 

Qroundfish  Of  the  Bering  Sea  and 
Aleutian  islands  Area;  Poilocit  by 
Vessels  Using  Non<peiagic  Trawi  Gear 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Qosure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  trawl  vessels 
using  non-pelagic  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is  ' 
necessary  to  prevent  exceeding  the  BSAI 
bycatch  allowance  of  halibut  pacified 
for  the  trawl  pollock/ Atka  mackerel/ 
"other  species"  fishery  category. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.Lt.),  August  22, 1995,  until  12 
midnight,  A.l.t.,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Island^  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  imder 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  bycatch  allowance  of 
halibut  specified  for  the  trawl  pollock/ 
Atka  mackerel/"other  species"  fishery 
category,  which  is  defined  at 
§675.21(b)(l)(iii)(F),  was  established  as 
555  metric  tons  by  the  final  1995 
harvest  specifications  of  groundfish  (60 
FR  8479,  February  14, 1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21(c)(l)(ui),  that  the  bycatch 
allowance  of  halibut  specified  for  the 
trawl  pollock/ Atka  mackerel/"other 
species"  fishery  category  has  been 
reached.  Therefore,  NMFS  is  closing  the 
directed  fishery  for  pollock  by  trawl 
vessels  using  non-pelagic  trawl  gear  in 
the  BSAI. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h]. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  bom  OMB  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Federal  Register  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Rules  and  Regulations      43985 


Dated:  August  17, 1995. 
Ridiard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  95-20937  Filed  8-21-95;  11:38  am) 
BILUNQ  COOE  3S10-22-F 
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Proposed  Rules 


Federal  Register 

Vol.  60.  No.  164 

Thursday,  August  24,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1005, 1011,  and  1046 
[Docket  No.  AO-388-nA8,  et  al.;  DA-04-12] 

Milk  In  the  Carolina,  Tennessee  Valley, 
and  Loulsvllle-Lexington-Evansvllle 
Marketing  Areas;  Recommended 
Decision  and  Op()ortunity.to  File 
Written  Exoepttons  on  Pniposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 


7  CFR 
Part 

Marketing  area 

AONos; 

1005  .... 
1011  .... 
1046  .... 

Carolina 

Tennessee  Valley 

Louisville-Lexing- 

ton-EvansviUe. 

AO-38&-A8 

AO-251-A39 

AO-123-A66 

AQENCY:  Agrioiltiiral  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  recommended  decision 

would  amend  the  pooling  standards  of 

the  Tennessee  Valley  and  Carolina 

orders;  modify  the  marketing  areas  of 

the  Tennessee  Valley  and  Louisville- 

Lexington-Evansville  orders;  change  the 

location  adjustment  imder  the  Carolina 

order  for  plants  located  in  the  Middle 

Atlantic  marketing  area;  and  change  the 

base-paying  months  under  the  Carolina 

order. 

DATES:  Comments  are  due  on  or  before 
September  25, 1995. 
ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083,  South  Building.  United 
States  Department  of  Agrioilture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division,  Room  2971.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 


therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Piusuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultiu^l  Marketing  Service  has 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  would  permit  plants 
to  be  regulated  under  the  order  in  which 
th^  are  physically  located. 

tne  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  e^ect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obUgation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  November 
21, 1994;  published  November  25, 1994 
(59  FR  60574). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  <iecision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Carolina,  Tennessee  Valley,  and 


Louisville-Lexington-Evansville 
marketing  areas.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  piusuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Charlotte,  North 
Carolina,  on  January  4, 1995,  pursuant 
to  a  notice  of  hearing  issued  November 
21, 1994  (59  FR  60574). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Marketing  area  modifications  to  the 
Tennessee  Valley  and  Louisville- 
Lexington-Evansville  orders; 

2.  Where  to  regulate  a  distributing 
plant  that  meets  the  pooling  standarids 
of  more  than  one  order; 

3.  Supply  plant  pooling  standards 
under  the  Tennessee  Valley  order; 

4.  Distributing  plant  pooling 
standards  under  the  Carolina  order; 

5.  Location  adjustments  imder  the 
Carolina  order;  and 

6.  Base-paying  months  under  the 
Carolina  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Marketing  Area  Modifications  to  the 
Tennessee  Valley  (Order  11)  and 
Louisville-Lexington-EvansviUe  (Order 
46)  Orders 

Six  now-imregulated  Kentucky 
counties  between  the  Order  11  and 
Order  46  marketing  areas  should  be 
added  to  the  Order  11  marketing  area 
and  one  county  that  is  now  pari  of  the 
Order  46  marketing  area  should  be 
removed  and  added  to  the  Order  11 
marketing  ar^a. 

A  spokesman  for  Southern  Belle  Dairy 
Company,  Inc.,  testified  that  the  six 
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imregulated  counties — Clay,  Jackson, 
Laurel,  McCreary,  Owsley,  and 
Rockcastle — and  the  one  Order  46 
county — Pulaski — are  in  an  area  that  is 
closely  associated  with  the  Tennessee 
Valley  marketing  area.  He  pointed  out, 
for  example,  that  two  Order  11  pool 
plants — ^e  Flav-0-Rich  plant  at 
London  and  the  Southern  Belle  plant  at 
Somerset — are  in  Laurel  and  Pulaski 
Counties,  respectively. 

The  witness  indicated  that  Southern 
Belle  had  sales  in  each  of  the  counties 
proposed  to  be  added  to  the  marketing 
area.  He  also  introduced  data  showing 
that  79  percent  of  the  fluid  milk  sales  in 
the  seven-county  area  came  from  the 
Southern  Belle  and  Flav-O-Rich  plants. 
He  said  that  a  majority  of  the  sales  in 
Pulaski  County  also  came  from  Order  11 
plants. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs. 

The  six  now-unregulated  Kentucky 
counties  should  be  added  to  the  Order 
11  marketing  area  and  Pulaski  County 
should  be  removed  from  the  Order  46 
marketing  area  and  added  to  the  Order 
11  marketing  area.  This  seven-county 
area  is  closely  associated  with  the 
Tennessee  Valley  market  and  its 
addition  to  the  Order  11  marketing  area, 
in  conjunction  with  the  pooling 
standards  adopted  in  this  decision,  will 
add  regulatory  stability  for  the  plants 
with  sales  in  this  area.  There  are  no 
plants  in  this  seven-county  area  other 
than  the  Southern  Belle  and  Flav-O- 
Rich  plants  and  none  outside  of  this 
area  that  would  become  regulated  as  a 
result  of  the  addition  of  this  territory  to 
the  Tennessee  Valley  marketing  area. 

2.  Where  to  Regulate  a  IXstributing 
Plant  That  Meets  the  Pooling  Standards 
of  More  Than  One  Order 

The  pooling  standards  of  the 
Tennessee  Valley  and  Carolina  orders 
should  be  modified  to  fully  regulate  a 
distributing  plant  that  is  located  within 
their  respective  marketing  areas  and  that 
meets  the  pooling  standands  of 
§§  1011.7(a)  or  1005.7(a),  respectively, 
even  if  the  plant  meets  the  pooling 
standards  of  another  order  and  has  more 
route  disposition  in  such  other  order's 
marketing  area. 

These  amendments  will  allow  a 
distributing  plant  at  Kingspori, 
Tennessee,  that  is  located  within  the 
Tennessee  Valley  marketing  area  and 
that  meets  all  of  the  pooling  standards 
of  the  Tennessee  Valley  order  to  be 
regulated  under  that  order  rather  than 
under  the  Carolina  order,  despite  the 
plant's  having  greater  sales  in  the 
Carolina  marketing  area.  Similarly,  they 
will  allow  a  distributing  plant  located  at 


Somerset,  Kentucky — which,  as 
recommended  under  Issue  No.  1,  would 
be  part  of  the  Order  11  marketing  area — 
to  be  regulated  under  Order  11  even  if 
the  plant  should  develop  greater  sales  in 
the  marketing  area  of  Order  46  or  some 
other  order's  marketing  area.  Finally, 
the  amendments  will  permit  a  plant 
located  at  Greenville,  South  Carolina  (in 
the  Order  5  marketing  area),  to  be 
regulated  under  Order  5  even  if  the 
plant  has  more  sales  in  the  Southeast 
marketing  area  (Order  7). 

These  recommendations  and  the 
proposals  which  prompted  them  stem 
from  various  pricing  problems  under 
these  orders  that  have  come  about  for  a 
variety  of  reasons,  including  the  fact 
that  the  marketing  areas  may  not  have 
grown  as  fast  as  handlers'  distribution 
areas.  The  pricing  problems  identified 
on  the  record  of  this  proceeding  relate 
to  Land-0-Sun  Dairies,  Inc.,  at 
Kingsport,  Tennessee;  Southern  Belle 
Dairy  Company  at  Somerset,  Kentucky; 
and  Superbrand  Dairy  Products,  Inc.,  at 
Greenville,  South  Carolina. 

Land-O-Sun  Dairies,  Inc.,  operates  a 
plant  at  Kingsport,  Tennessee,  which  is 
in  the  Tennessee  Valley  marketing  area. 
Because  of  this  plant's  greater  route 
disposition  in  the  Carolina  marketing 
area,  it  has  been  regulated  under  that 
order.  During  the  past  three  years 
(January  1992-November  1994),  the 
blend  price  at  Kingsport  under  Order  5 
has  averaged  14  cents  below  the  blend 
price  at  that  location  under  Order  11.  In 
some  months,  the  difference  has  been  as 
high  as  32  cents.  Although  the  Class  I 
price  at  Kingsport  is  identical  under 
both  of  these  orders,  the  Tennessee 
Valley  order's  higher  Class  I 
utilization — e.g.,  82.03  percent  for  Order 
11  compared  to  77.96  percent  for  Order 
5  during  the  first  10  months  of  1994 — 
has  led  to  a  higher  blend  price  under 
that  order  at  Kingsport  during  nearly 
every  month  for  the  past  three  years. 

A  spokesman  for  Land-0-Sun  testified 
that  the  Kingsport  plant  handles 
approximately  12  million  pounds  of 
milk  per  month  and  that  about  one-third 
of  its  Class  I  sales  are  distributed  on 
routes  within  the  Tennessee  Valley 
marketing  area  and  the  remaining  two- 
thirds  within  the  Carolina  marketing 
area. 

The  witness  testified  that  Land-O-Sun 
purchases  its  raw  milk  supply  from  140 
dairy  farmers  located  in  northeast 
Tennessee  and  southwest  Virginia 
within  100  miles  of  the  Kingsport  plant. 
He  noted  that  this  area  is  also  the 
supply  area  for  other  Order  11  pool 
plants.  As  a  result,  he  said,  any  blend 
price  difference  to  producers  in  this 
coipmon  supply  area  leads  to  market 
instability.  Because  the  Order  11  blend 


price  is  higher  than  the  Order  5  blend 
price,  he  stated,  Land-O-Sun  is  forced  to 
pay  over-order  prices  to  retain  its 
producers.  He  indicated  that  Land-O- 
Sun  could  not  consistently  pay  these 
higher  prices  and  remain  a  viable 
business  entity. 

Southern  Belle  Dairy  at  Somerset, 
Kentucky,  has  been  regulated  under 
Order  11  since  1989.  In  recent  years,  the 
plant  has  had  nearly  equal  sales  in  the 
Order  46  and  Order  11  marketing  areas. 
If  regulation  of  the  plant  had  shifted  to 
Order  46,  the  applicable  Class  I 
differential  price  would  be  19  cents 
lower  than  under  Order  11  (i.e.,  $2.26 
compared  to  $2.45),  but  the  blend  price 
difference  would  be  even  more 
substantial.  For  example,  in  the  past  35 
months  (January  1992-November  1994). 
the  Order  46  blend  price  averaged  30 
cents  below  the  Order  11  blend  price  at 
Somerset.  In  some  months  during  this 
period,  the  difference  in  blend  prices 
was  as  much  as  67  cents. 

At  the  hearing,  a  Southern  Belle 
spokesman  testified  that  the  handler 
sought  the  marketing  stability  that 
would  be  provided  by  regulating  the 
plant  under  Order  11  based  upon  its 
location  within  the  Order  11  marketing 
area.  The  spokesman  stated  that 
Southern  Belle  would  experience 
procurement  problems  if  it  could  only 
pay  its  producers  the  Order  46  blend 
price  in  competition  with  Order  11 
handlers — such  as  the  Flav-O-Rich  plant 
at  London,  Kentucky,  37  miles  east  of 
Somerset — which  also  procure  milk 
from  the  same  supply  area.  He  also  cited 
the  marketing  instability  that  would 
result  from  the  plant  shifting  back  and 
forth  between  the  two  orders, 
particularly  in  view  of  the  differing  base 
and  excess  payment  plans  to  producers 
in  each  of  these  orders. 

Superbrand  Dairy  Products  at 
Greenville,  South  Carolina,  has  been 
regulated  under  the  Georgia  order  since 
May  1992  despite  the  fact  that  it  is 
located  within  the  marketing  area  of  the 
Carolina  order  and  meets  the  pooling 
standards  of  that  order. 

A  spokesman  for  Mid-America 
Dairymen,  Inc.  (Mid-Am),  which  has  a 
full  supply  contract  with  the 
Superbrand  plant,  testified  that  the 
Carolina  order  should  be  amended  to 
provide  the  same  type  of  pooling 
standard  that  has  been  proposed  for  the 
Tennessee  Valley  order  and  that  was 
incorporated  in  the  Department's 
recommended  (and  final)  decisions  for 
the  new  Southeast  order. '  Inclusion  of 


'  Ofiicial  notice  is  taken  of  the  final  decision  for 
the  Southeast  order  issued  on  May  3. 1995  (60  FR 
25014). 
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this  provision  in  each  of  these  orders 
will  provide  regulatory  compatibility 
throughout  the  Southeast,  he  said. 

The  witness  stated  that  the  Mid- Am 
proposal  would  return  the  Superbrand 
plant  to  its  former  status  as  a  pool  plant 
under  Order  5.  In  terms  of  its  sales  and 
procurement  pattern,  the  plant  is  more 
closely  associated  with  the  Carolina 
market,  he  added. 

The  Mid-Am  spokesman  testified  that 
the  proposed  change  in  pooling 
standards  is  a  departure  from  the 
traditional  method  of  determining 
where  a  distributing  plant  should  be 
regulated  when  it  meets  the  pooling 
standards  of  more  than  one  order.  The 
traditional  method,  he  explained, 
regulated  a  plant  wherever  it  had  the 
most  sales.  He  said  that  the  principle 
behind  that  practice  was  to  insure  that 
all  handlers  having  sales  in  an  order 
area  were  subject  to  the  same  regulatory 
provisions  as  their  competition. 
However,  he  added,  with  the  advent  of 
large  processing  plants  with  sales 
distribution  over  wide  geographic  areas, 
the  traditional  method  of  pooling 
distributing  plants  has  become  obsolete. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs. 

For  the  most  part.  Federal  milk  orders 
have  traditionally  regulated  plants 
according  to  where  they  had  the  most 
sales.  The  reasoning  behind  that  policy 
has  been  to  ensure  that  all  handlers 
having  sales  in  a  Federal  order 
marketing  area  were  subject  to  the  same 
minimum  prices  (adjusted  for  plant 
location)  and  other  regulatory 
provisions  as  their  competition.  When 
these  provisions  were  first  incorporated 
in  orders,  markets  were  primarily  local 
in  nature.  At  any  given  location,  it  was 
common  for  Class  I  prices  to  difier 
among  orders,  and  it  was  common  for 
each  order  to  have  a  imique  set  of 
provisions. 

Most  of  the  provisions  in  Federal  milk 
orders  today  are  standardized.  For 
example,  all  orders  have  uniform 
classification  and  allocation  provisions. 
Similarly,  most  Federal  order  Class  I 
prices  are  properly  aUgned.  As  noted 
above,  for  example,  the  Class  I  price  at 
Kingsport,  Tennessee,  is  the  same 
whether  Land-0-Sun's  plant  is  regulated 
imder  Order  5  or  Order  11;  the  Southern 
Belle  plant  at  Somerset,  Kentucky, 
would  be  subject  to  a  higher  Class  I 
price  under  Order  11  than  would  apply 
at  the  plant  under  Order  46;  and  the 
Superbrand  plant  at  Greenville  would 
be  subject  to  the  same  Class  I  price 
whether  it  was  regulated  under  Order  5 
or  Order  7. 

Consequently,  it  must  be  concluded 
that  the  competitive  equity  that  was. 


and  continues  to  be.  sought  by  having 
competing  handlers  subject  to  the  same 
rules  and  Class  I  prices  can  be  achieved 
in  these  marketing  areas  by  pooling 
distributing  plants  under  the  orders 
applicable  to  the  marketing  areas  in 
which  the  plants  are  located. 
Specifically,  the  pooling  standards  of 
the  Tennessee  Valley  and  Carolina 
orders  should  be  amended  to  fully 
regulate  all  distributing  plants  that  meet 
the  orders'  pooling  standards  and  that 
are  located  within  their  respective 
marketing  areas. 

Under  the  provisions  adopted  here  for 
the  Carolina  and  Teimessee  Valley 
orders,  a  plant  that  qualifies  as  a  pool 
distributing  plant  and  which  is  located 
within  the  marketing  area  will  be 
regulated  under  the  order  applicable  to 
that  marketing  area  even  if  it  meets  the 
pooling  standards  of  another  order  and 
has  greater  sales  in  such  other  order's 
marketing  area.  The  nearby  Southeast 
order,  Louisville-Lexington-Evansville 
order,  and  Upper  Florida  order  contain 
provisions  (§§  1007.7(g)(4),  1046.7(e)(3), 
and  1006.7(d)(3),  respectively)  that 
conform  to  the  proposed  provisions  by 
yielding  regulation  of  sudi  plants  to  the 
other  order. 

Orders  5  and  11  also  should  be 
modified  to  recognize  another  order's 
primacy  to  regulate  a  plant  that  meets 
such  other  order's  pooling  standards 
and  that  is  within  die  other  order's 
marketing  area.  This  is  accompUshed  in 
§§  1005.7(e)(3)  and  1011.7(e)(3). 

A  clarifying  change  should  also  be 
made  to  §§  1005.7(e)(5)  and  1011.7(e)(5). 
At  present,  these  paragraphs,  which  are 
designated  as  §§  1005.7(d)(4)  and 
1011.7(d)(4),  state  that  "the  term  pool 
plant  shall  not  apply  to  a  plant  qualified 
pursuant  to  paragraph  (b)  of  this  section 
which  also  meets  the  pooling 
requirements  for  the  month  under 
another  Federal  order."  A  problem 
could  arise  with  this  language  because 
during  certain  months  of  the  year  a 
supply  plant  may  qualify  as  a  pool  plant 
by  shipping  less  than  50  percent  of  its 
receipts  to  distributing  plants.  For 
example,  if  a  supply  plant  shipped  40 
percent  of  its  receipts  to  pool 
distributing  plants  under  Order  5  and  40 
percent  of  its  receipts  to  distributing 
plants  under  Order  11.  both  orders, 
pursuant  to  the  language  quoted  above, 
would  yield  regulation  of  the  plant  to 
the  other  order,  leaving  the  plant  in  a 
state  of  regulatory  limbo.  To  prevent 
this  unlikely  event  from  occurring,  the 
paragraph  should  be  modified  to  read: 
"The  term  pool  plant  shall  not  apply  to 
a  plant  qualified  pursuant  to  paragraph 
(b)  of  this  section  if  the  plant  has 
automatic  pooling  status  under  another 
Federal  order  or  if  the  plant  meets  the 


pooling  requirements  of  another  Federal 
order  during  the  month  and  makes 
greater  qualifying  shipments  to  plants 
regulated  under  such  other  order  than  to 
plants  regulated  under  this  order!" 

3.  Supply  Plant  Pooling  Standards 
Under  the  Tennessee  Valley  Order 

The  supply  plant  pooling  provisions 
for  the  Termessee  Valley  order  should 
be  amended  to  provide  automatic 
pooling  status  for  a  supply  plant  which 
met  the  order's  shipping  standards 
during  the  preceding  months  of  July 
through  February. 

Armour  Food  Ingredients  Company 
(Armour)  proposed  the  change  in 
supply  plant  pooling  standards.  A 
spokesman  for  Armour  testified  that  the 
company  operates  a  supply  plant  at 
Springfield,  Kentucky,  that  has  been  a 
pool  plant  under  Order  11  since  August 
1992.  He  said  that  the  facility  is  a  "dual 
Grade  A/Grade  B  plant."  The  Grade  A 
part  of  the  plant  is  used  to  assemble 
Grade  A  milk  from  producers'  farms  for 
transshipment  to  pool  distributing 
plants,  while  the  Grade  B  facility  is  used 
to  process  surplus  milk  into  Class  III 
products,  he  explained. 

The  witness  testified  that  Order  11 
now  requires  Armour  to  ship  milk  to 
distributing  plants  every  month  of  the 
year.  However,  much  less  milk  is 
needed  from  Armour  during  the  spring 
than  during  the  other  months  of  the 
year,  he  said.  Consequently,  he 
concluded.  Armour  and  its  distributing 
plant  customers  are  incurring  receiving 
and  hauling  costs  for  no  other  purpose 
than  to  satisfy  the  order's  shipping 
requirements. 

The  witness  introduced  an  exhibit 
which  showed  that  from  August  1992 
through  October  1994  Armour  shipped 
a  monthly  average  of  71  percent  of  its 
receipts  to  pool  distributing  plants.  The 
exhibit  also  showed  that  when 
shipments  of  surplus  milk  from  these 
same  pool  distributing  plants  to  Armour 
were  subtracted  from  the  receipts  from 
Armour,  the  distributing  plants,  on 
average,  kept  34  percent  of  the  milk  that 
was  sent  to  them. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs, 

The  provision  proposed  by  Armour  is 
included  in  many  Federal  milk  orders 
because  of  the  seasonal  variation  in  milk 
production.  This  variation  is  also 
evident  in  the  Tennessee  Valley  market. 
In  1993.  the  average  daily  production 
per  producer  in  this  market  was  2,220 
pounds.  However,  this  daily  average 
reached  a  low  of  1,941  pounds  during 
the  month  of  July  and  peaked  at  2,481 
pounds  during  May.  As  a  group,  the 
months  of  March  through  June  had  a 
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daily  average  of  2,375  pounds, 
compared  to  2,149  pounds  during  the 
months  of  July  through  February. 

There  is  no  merit  in  requiring  supply 
plants  to  receive,  reload,  and  ship  milk 
to  distributing  plants  if  the  milk  is  not 
needed  or  if  closer  milk  is  available 
directly  from  producers'  farms.  In 
addition  to  the  statistics  suggesting  that 
supply  plant  shipments  during  the 
months  of  March  through  Jime  are 
unnecessary,  the  lack  of  any 
contradictory  testimony  from  Order  11 
distributing  plant  operators  must  be 
interpreted  as  concurrence  with  the 
view  that  supply  plant  shipments  are 
simply  not  needed  during  the  months  of 
March  through  June.  In  view  of  this 
evidence,  the  proposal  should  be 
adopted. 

Section  1011.7(b)(3)  of  the  Tennessee 
Valley  order,  as  proposed  to  be 
amended  here,  also  should  be  modified 
to  clarify  what  would  happen  if  a 
shipping  requirement  were  instituted 
during  the  months  of  March  through 
June  pursuant  to  §  1011.7(b)(4).  First,  it 
should  be  understood  that  a  new  supply 
plant  or  one  that  did  not  meet  the 
order's  shipping  requirements  during 
the  months  of  July  through  February 
would  be  subject  to  the  40  percent 
supply  plant  shipping  requirement  now 
in  the  order. 

If  the  market  is  short  of  milk  during 
the  "free-ride"  months  of  March 
through  Jime  and  the  market 
administrator  determines  that  addiUonal 
milk  is  needed  from  pool  supply  plants 
putsuant  to  §  1011.7(d)(4),  any  increase 
in  shipping  percentage  would  be  added 
to  the  percentage  that  is  then  applicable 
to  the  plant.  For  instance,  if  the  market 
administrator  determines  that  a  10- 
percentage  point  increase  in  shipments 
is  needed,  a  plant  that  would  have  had 
to  ship  40  pwcent  of  its  receipts  would 
be  required  to  ship  50  percent. 
However,  a  plant  in  "free-ride"  status, 
which  nonnally  would  not  have  had  to 
make  any  shipments,  would  have  to 
ship  10  percent.  The  market 
administrator's  ability  to  require 
additional  milk  fit>m  supply  plants, 
even  diuing  the  free-ride  period  of 
March  through  June,  will  help  to  ensure 
that  the  marnst  has  adequate  suppUes  of 
milk  for  fluid  use  during  all  mcmths  of 
the  year. 

At  the  present  time,  §§  1005.7(b)  and 
1011.7(b)  of  the  Carolina  and  Tennessee 
Valley  orders,  respectively,  authorize 
the  Director  of  the  Dairy  Division  to 
adjust  supply  plant  shipping  standards 
to  obtain  needed  shipments  of  milk  or 
to  prevent  uneconomic  shipments.  This 
provision  was  not  an  issue  at  the 
hearing.  However,  in  conjunction  with 
the  other  changes  in  pooling  provisions 


recommended  in  this  decision,  it  is 
recommended  that  authority  to  adjust 
supply  plant  shipping  standards  be 
given  to  the  market  administrator  of 
Orders  5  and  11. 

With  all  of  the  marketing  information 
immediately  available  to  him  or  her,  the 
maiket  administrator  is  in  an  ideal 
position  to  sense  the  changing  needs  of 
the  market  and  to  obtain  industry  views 
concerning  the  desirability  of  adjusting 
supply  plant  shipping  requirements.  As 
a  result,  the  market  administrator  will 
be  able  to  attend  to  the  need  for  such 
temporary  revisions  in  a  timely  fashion. 
Since  this  change  was  not  discussed  at 
the  hearing,  it  will  not  be  carried  forth 
to  the  final  decision  in  the  face  of 
industry  opposition.  It  is  being 
recommended  here  as  a  modification 
that  would  better  serve  the  changing 
needs  of  handlers  and  producers  under 
the  Carolina  and  Tennessee  Valley 
orders. 

A  similar  confonning  change  also 
should  be  made  in  §  1011.13(e)(3)  of  the 
Tennessee  Valley  order  for  the  same 
reasons.  This  change  would  allow  the 
market  administrator  to  increase  or 
decrease,  by  10  percentage  points,  the 
diversion  limitations  appUcable  to  a 
proprietary  bulk  tank  handler. 

4.  Distributing  Plant  Pooling  Standards 
Under  the  Camlina  Order 

Proposals  to  amend  the  Order  5  in- 
area  route  disposition  requirement  for 
pool  distributing  plants  should  not  be 
adopted. 

At  the  present  time,  a  distributing 
plant  must  dispose  of  at  least  60  percent 
of  its  fluid  milk  product  receipts  in 
Class  I  during  the  months  of  August 
through  November,  January,  and 
February  and  at  least  40  percent  in  each 
of  the  other  months  to  qualify  as  a  (kk)! 
plant  under  Order  5.  In  addition,  at  least 
15  percent  of  the  plant's  route 
disposition  must  be  in  the  maiketing 
area. 

Milkco,  Inc.,  testified  in  support  of  its 
proposal  to  change  the  in-area  route 
disposition  standard  of  Order  5  from  15 
percent  to  10  percent.  At  the  hearing, 
Milkco  modified  its  proposal  to  the 
lesser  of  1500  pounds  daily  or  10 
percent  of  a  plant's  fluid  milk  receipts 
sold  as  Class  I. 

A  witness  representing  Milkco, 
Carolina  Dairies,  Hunter  Farms,  Inc. 
Dairy  Fresh,  Inc.,  and  Pine  State 
Creamery  testified  that  the  original 
proposal  had  been  modified  to  include 
language  similar  to  that  contained  in  the 
recommended  decision  of  the  proposed 
Southeast  Federal  order. 

The  witness  testified  that  the  reason 
for  proposing  a  change  in  the  in-area 
route  disposition  requirement  was  that 


partially  regulated  handlers  were 
constantly  increasing  their  Class  I 
distribution  into  the  Order  5  marketing 
area.  He  estimated  that  the  average 
distribution  for  1994  was  between  25 
million  and  35  million  pounds.  He 
claimed  that  this  distribution  is 
attributed  to  sales  from  partially 
regulated  plants  located  in  Vireinia. 

The  witness  explained  that  me 
Virginia  State  Milk  Commission  prices 
Class  I  sales  made  outside  the  State  of 
Virginia  at  the  Federal  order  Class  n 
price.  He  said  that  this  creates  a 
problem  of  accountability  for  those 
Class  I  sales  moving  bom  Virginia  to 
another  State.  He  claimed  that  the 
possibility  exists  that,  in  some 
instances,  not  all  of  those  sales  may  be 
accounted  for  and  paid  for  at  the 
appropriate  price. 

the  witness  stated  that  the  proposed 
amendment  would  provide  imiformity 
between  Order  5  and  surrounding 
orders.  He  also  claimed  that  the 
proposed  change  would  not  be 
burdensome  to  handlers  located  in 
Virginia  if  these  handlers  are  already 
paying  prices  equivalent  to,  or  greater 
than,  the  Order  5  Class  I  price. 

The  general  manager  for  Carolina 
Virginia  Milk  Producers  Association 
(CVMPA)  also  testified  in  support  of  the 
revised  proposal.  He  stated  that  the 
proposal  would  provide  imiformity 
between  Order  5  and  neighboring  orders 
and  that  it  would  eliminate  potential 
inequities  between  Order  5  handlers 
and  handlers  regulated  by  the  Virginia 
Milk  Commission. 

The  CVMPA  representative  asserted 
that  the  proposal  would  regulate  some 
partially  regulated  plants  that  may  be 
subject  to  a  lower  price  for  milk  used  in 
fluid  milk  products  than  fully  regulated 
plants  under  Order  5.  He  explained  that 
handlers  regulated  under  Order  5  must 
pay  at  least  the  minimimi  Federal  order 
class  prices  for  their  milk.  He  claimed 
that  plants  located  in  Virginia  and 
regulated  by  the  Virginia  Milk 
Commission  have  a  competitive 
advantage  on  raw  milk  costs  compared 
to  handlers  fully  regulated  under  Order 
5.  The  witness  indicated  that  the  Class 
I  price  established  and  regulated  by  the 
Virginia  Milk  Commission  has 
historically  been  higher  than  the  Order 
5  price  but  that  the  Commission 
requires  that  only  the  Class  D  price  be 
paid  for  sales  out  of  the  State. 

The  CVMPA  witness  testified  that 
sales  from  partially  regulated  handlers 
located  in  Virginia  into  the  Carolina 
marketing  area  have  a  significant  impact 
on  the  market.  Since  January  1992,  he 
pointed  out,  sales  fix>m  these  plants 
have  ranged  from  one  to  three  milUon 
pounds  of  Class  I  sales  or  between  .84 
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and  2.26  percent  of  total  route 
disposition  in  Order  5.  He  said  that 
while  these  Class  I  sales  from  Virginia 
partially  regulated  plants  are  confined 
to  a  small  portion  of  the  marketing  area, 
they  have  had  a  disruptive  effect  on  the 
market  in  eastern  North  Carolina. 

The  CVMPA  representative  testified 
that  Federal  orders  contiguous  to  the 
Carolina  marketing  area  have  more 
restrictive  pool  plant  requirements  than 
the  Carolina  order.  He  noted  that  the 
Tennessee  Valley  order's  in-area  route 
disposition  requirement  was  10  percent 
and  that  the  recommended  Southeast 
order  would  fully  regulate  handlers  if  a 
plant  distributed  either  10  percent  of  its 
total  fhiid  milk  receipts  or  at  least  1500 
poimds  of  Class  I  sales  per  day  in  the 
marketing  area.  Such  requirements  are 
appropriate  for  orders  with  relatively 
high  Class  I  utilization,  he  said. 

Maryland  &  Virginia  Milk  Producers 
Cooperative  Association,  Inc. 
(MVMPCA),  proposed  a  change  to  the 
Order  5  in-area  route  disposition 
requirement  that  would  have  exactly  the 
opposite  effect  of  Milkco's  proposal, 
llie  MVMPCA  proposal  would  base  the 
in-area  requirement  on  15  percent  of 
"dairy  farmer  receipts"  rather  than  15 
percent  of  "total  route  disposition." 
Because  dairy  farmer  receipts  would  be 
larger  than  total  route  disposition,  the 
proposal  would  have  the  effect  of 
making  it  more  difBcuIt  to  qualify  for 
full  regulation  under  Order  5. 

A  spokesman  for  MVMPCA  testified 
that  the  proposed  change  would  amend 
the  Order  5  provision  to  conform  more 
closely  Mdth  the  provisions  of  the 
Middle  Atlantic  order  (Order  4).  He  said 
that  these  definitions  shoidd  be  more 
closely  aligned  to  allow  distributing 
plants  in  the  Commonwealth  of 
Virginia,  which  are  partially  regulated 
under  both  Orders  4  and  5,  to  be  subject 
to  the  same  in-area  route  distribution 
standard  imder  either  Federal  order. 

Without  alignment  of  these 
provisions,  he  said,  there  could  be 
results  which  are  neither  intended  nor 
orderly.  For  instance,  he  stated,  a  plant 
could  have  more  route  sales  in  Order  4 
but  become  fully  regulated  under  Order 
5. 

The  witness  stated  that  there  are 
currently  three  dairies  partially 
regulated  in  both  Orders  4  and  5: 
Richfood  at  Richmond,  Virginia;  Land- 
O-Sun  Dairies,  Inc.,  at  Portsmouth, 
Virginia;  and  Marva  Maid  Dairy  at 
Newport  News,  Virginia.  He  said  that 
these  Virginia  plants  are  the  only 
partially  regulated  distributing  plants 
subject  to  (>der  5  other  than  the  several 
plants  which  distribute  long-shelf-Ufe 
fluid  milk  products  in  a  broad 
geographic  area  over  most  of  the  United 


States.  Consequently,  he  concluded,  the 
MVMPCA  proposal  would  not  have  a 
substantial  impact  upon  any  other 
plants. 

A  witness  representing  Richfood 
Dairy,  Inc.  (Richfood),  Richmond, 
Virginia,  testified  in  opposition  to 
MIUlco's  proposal  to  reduce  the  Order  5 
in-area  route  disposition  requirement 
and  in  support  of  Richfood's  proposal  to 
increase  die  requirement  from  15 
percent  to  20  percent. 

The  witness  stated  that  Richfood  has 
about  83  percent  of  its  fluid  milk 
product  sales  in  that  part  of  Virginia 
that  is  outside  the  Middle  Atlantic 
(Order  4)  marketing  area.  The  plant  has 
approximately  12  percent  of  its  sales  in 
the  Carolina  marketing  area,  4  percent 
in  the  Order  4  marketing  area,  and  the 
remaining  1  or  2  percent  in  the  Ohio 
Valley  marketing  area.  Richfood's  sales 
into  the  CaroUna  marketing  area  accoimt 
for  about  1  percent  of  the  market's  total 
ia-area  sales,  according  to  the  witness. 

The  Richfood  witness  stated  that 
Richfood  primarily  has  fluid  milk  sales 
in  the  eastern  Virginia  market  with 
some  in  the  western  Virginia  market. 
During  October  1994.  the  witness  noted, 
the  eastern  and  western  markets'  Class 
I  prices  were  $16.29  and  $16.02, 
respectively.  He  said  that  these  Virginia 
prices,  based  on  the  way  in  which 
Federal  order  Class  I  prices  are  set, 
would  represent  October  Class  I 
differentifds  of  $4.56  for  the  eastern 
market  and  $4.29  for  the  western 
market.  Federal  order  Qass  I 
differentials  of  this  magnitude,  he 
emphasized,  are  not  even  found  in 
Miami,  the  highest  priced  location 
under  the  Federal  order  system.  These 
facts,  he  claimed,  show  that  purchasers 
of  raw  milk  in  Virginia  do  not  have  an 
unfair  competitive  advantage  over 
handlers  regulated  imder  a  Federal 
order.  He  ccmcluded  that  a  plant  with  10 
percent  of  its  sales  in  the  Carolina 
marketing  area  and  80  percent  in 
Virginia  should  not  be  forced  to  be  fully 
regulated  under  Order  5. 

The  administrator  of  the  Virginia 
State  Milk  Commission  (the 
Commission)  testified  in  opposition  to 
Milkco's  original  proposal.  The 
administrator  stated  diat  pooling 
Virginia  plants  that  have  less  than  15 
percent  of  their  total  sales  in  a  Federal 
order  marketing  area  would  be 
disruptive  te  the  Commission's  ability 
to  price  and  pool  milk  in  the  Virginia 
marketing  areas.  He  argued  that  there 
are  less  intrusive  ways  to  accomplish 
class  price  integrity  for  pooling 
producer  milk. 

The  witness  stated  that  the 
Commission  was  willing  to  assist  the 
Department  to  ensure  proper  reporting 


and  pricing  within  Federal  milk 
marketing  areas  to  alleviate  the  concerns 
of  those  who  have  doubts  that  Virginia's 
out-of-area  prices  are  being  enforced. 
The  witness  explained  that  the 
Commission  has  the  ability  to  report 
sales  by  Virginia  plants  into  Federal 
orders  in  a  timely  emd  accurate  maimer, 
and  is  vsrilling  to  provide  such 
information  to  the  appropriate  Federal 
order  market  administrator  to  help 
enforce  proper  pricing. 

Neither  Milkco's  proposal,  which 
would  make  it  easier  to  fully  regulate  an 
out-of-area  plant,  nor  MVMPCA's  or 
Richfood's  proposal,  which  would  make 
it  harder  to  fully  regulate  an  out-of-area 
plant,  should  be  adopted. 

Proponents  of  Milkco's  proposal 
argued  that  the  amoimt  of  sales  into  the 
Carolina  marketing  area  from  partially 
regulated  plants  located  in  Virginia  is 
constantly  increasing  due  to  the 
presence  of  these  plants.  Record 
evidence  does  not  support  this 
argument.  For  instance,  route 
disposition  in  Order  5  by  partially 
regulated  plants  during  the  months  of 
July  throv^  October  1994  was  lower 
than  for  the  same  period  of  1993.  In 
addition,  statistics  show  that  in-area 
route  disposition  into  Order  5  from 
partially  regulated  plants  located  in 
Virginia  have  been  at  a  relatively 
constant  level  over  the  past  two  years. 
For  example,  in  1993  and  1994,  the 
average  share  of  total  Order  5  Class  I 
route  disposition  fit>m  these  plants  was 
2.05  and  1.95  percent,  respectively. 

No  evidence  presented  at  the  hearing 
supported  the  argiunents  advanced  by 
Milkco  and  CVMPA  concerning  the 
alleged  comptetitive  advantage  that 
partially  regulated  plants  in  Virginia 
have  in  the  Carolina  marketing  area.  The 
record  is  devoid  of  any  data  to  support 
this  claim. 

With  respect  to  proponents' 
argimients  that  changes  in  Order  5 
would  bring  this  order  into  conformance 
with  the  Middle  Atlantic  order  or  the 
Southeast  order,  marketing  conditions 
in  the  Carolina  order  do  not  warrant  any 
change  to  the  in-area  route  disposition 
requirement  for  this  reason.  Moreover,  it 
is  not  clear  why  differences  in  the  in- 
area  route  disposition  requirements  of 
these  orders  would  matter  in  most 
circimistances.  The  only  area  where  this 
issue  seems  to  be  particularly  acute  is  in 
Virginia.  Even  in  Virginia,  however, 
there  is  an  insufficient  basis  to  conclude 
that  any  competitive  advantage  exists 
that  would  warrant  undermining  of  the 
Virginia  State  Milk  Commission 
regulation. 

The  in-area  route  disposition 
requirement  is  a  locally  tailored 
standard  that  indicates  when  a  plant  is 
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sufficiently  associated  with  a  market  to 
warrant  full  regulation  under  the  order 
regulating  that  marketing  area.  Whether 
the  standard  should  be  10  percent  or  15 
percent  depends  upon  particular 
circumstances  in  that  area  and  the 
demonstrated  need  for  one  standard  or 
the  other.  Based  on  the  testimony  and 
data  in  this  hearing  record,  the  present 
15  percent  in-area  route  disposition 
requirement  imder  Order  5  should 
remain  unchanged. 

5.  Location  Adjustments  Under  the 
Carolina  Order 

The  location  adjustment  imder  the 
Carolina  order  for  a  location  within  the 
Middle  Atlantic  Federal  order  marketing 
area  should  be  determined  by 
subtracting  the  Order  4  Class  I  price  at 
that  location  from  the  base  zone  Class  I 
price  specified  in  Order  5. 

At  the  present  time,  the  Order  5 
location  adjustment  for  a  plant  located 
in  the  State  of  Maryland  is  based  upon 
the  shortest  hard-siirfaced  highway 
distance,  as  determined  by  the  market 
administrator,  that  such  plant  is  from 
Greensboro,  North  Carolhia.  Once  that 
distance  is  determined,  it  is  broken 
down  into  10-mile  increments  (except 
for  the  last  increment,  which  may  be . 
smaller  than  10  miles),  which  are  then 
multiplied  by  2.5  cents  to  determine  the 
location  adjustment.  Thus,  for  example, 
the  location  adjustment  for  a  plant  that 
is  located  295  miles  from  Greensboro 
would  be  75  cents  (i.e.,  30  x  2.5=.75). 

Maryland  and  Virginia  Milk 
Producers  Cooperative  Association 
proposed  a  change  in  the  location 
adjustment  appUcable  to  its  butter/ 
powder  plant  at  Laurel,  Maryland. 
Initially,  the  cooperative  proposed 
treating  the  Laurel  plant  as  if  it  were 
within  the  State  of  Virginia;  this  would 
result  in  a  zero  location  adjustment  at 
Laurel.  However,  at  the  hearing  a 
spokesman  for  the  cooperative  stated 
that  it  would  support  an  alternative 
proposal  that  would  subtract  the  Order 

4  Class  I  differential  price  at  Laurel  (i.e., 
$3.03)  from  the  Order  5  Class  I  price  at 
Ckeensboro  (i.e.,  $3.08),  which  results  in 
a  location  adjustment  of  minus  5  cents. 
The  witness  stated  that  "our  only  caveat 
to  this  pricing  formula  is  that  the  Order 

5  language  should  be  amended  so  that 
the  price  at  Strasburg,  Virginia,  is 
established  on  the  same  basis  as  the 
price  at  Laurel,  Maryland." 

The  cooperative's  spokesman  testified 
that  MVMPCA  suppUes  the  Kroger 
Westover  Dairy  (M.eT  5  pool 
distributing  plant  at  Lynchburg, 
Virginia,  on  a  year-round  basis.  In 
addition,  he  said  that  since  1992  the 
cooperative  has  supplied  supplemental 


milk  to  nine  other  Order  5  distributing 
plants  on  a  seasonal  basis. 

The  witness  said  that  MVMPCA  has 
served  as  a  seasonal  balancing  agent  in 
supplying  Order  5  plants.  He  introduced 
an  exhibit  showing  that  MVMPCA's 
monthly  sales  to  Order  5  plants  reach  a 
peak  during  the  short  production 
months  of  July  through  October. 

The  witness  stated  that  when 
producers'  milk  is  not  needed  by  Order 
5  plants,  it  is  diverted  to  MVMPCA's 
butter-powder  plant  at  Laurel,  which 
serves  as  a  major  balancing  plant  for  the 
Middle  Atlantic  region.  The  witness 
also  noted  that  there  is  another 
balancing  facility  for  Order  5  surplus 
milk— the  Valley  Milk  butter/powder 
plant  located  at  Strasbiirg,  Virginia — 
which  is  approximately  80  miles  west  of 
Laurel  and  outside  of  any  Federal  order 
mariceting  area.  He  said  that  Order  5 
now  prices  milk  in  an  inequitable 
maimer  by  providing  a  base  zone 
uniform  price  for  milk  that  is  diverted 
to  Strasburg,  but  a  minus  75-cent 
locaticm  adjiistment  for  milk  that  is 
diverted  to  Laurel. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  the 
post-hearing  briefo  that  were  filed. 

MVMPCA's  argiunent  and  alternative 
proposal  for  pricing  milk  at  Laurel  is 
persuasive  and  should  be  adopted.  The 
location  adjustment  at  Laurel  clearly 
shoidd  not  be  minus  75  cents.  It  shoidd 
be  minus  5  cents,  the  difiiarence 
between  the  Order  5  base  zone  Class  I 
price  and  the  Order  4  Class  I  price  at 
Laurel. 

The  appropriate  Federal  order  Class  I 
price  at  Laurel,  Maryland,  is  the  price 
established  for  that  location  under  the 
Middle  Atlantic  Federal  order,  which 
encompasses  Laurel.  Thus,  if  a 
distributing  plant  located  at  Laurel  were 
to  become  regulated  under  Order  5,  its 
Class  I  price  would  be  the  same  as  the 
price  that  would  apply  under  Order  4. 
This  woiUd  ensure  competitive  pricing 
among  competing  handlers. 
Determining  location  adjustments  for 
plants  in  this  manner  helps  to  assure  the 
proper  alignment  of  Class  I  prices 
throughout  the  Federal  order  system 
and  to  minimize  procurement  problems 
for  plants  that  are  located  in  one  Federal 
order  marketing  area  but  regidated 
under  a  different  order. 

The  evidence  introduced  by 
MVMPCA  shows  that  its  producers 
supplying  the  Order  5  market  are 
located  as  far  south  as  the  Virginia/ 
North  Carolina  border  and  as  far  north 
as  Cumberland  County,  Maryland.  The 
exhibit,  for  example,  shows  that 
MVMPCA  has  producers  in  Halifax 
County,  Virginia,  just  north  of  the  Order 
5  base  zone.  When  producer  milk  from 


Halifax  is  delivered  to  a  distributing 
plant  at  Lynchburg  or  to  a  North 
Carolina  handler  in  the  base  zone,  the 
milk  is  priced  at  the  base  zone  price. 
Yet,  under  present  order  provisions,  if 
the  milk  is  not  needed  for  fluid  use  by 
an  Order  5  distributing  plant  and  must 
be  diverted  to  MVMPCA's  butter- 
powder  plant  at  Laurel,  247  miles  away, 
it  receives  75  cents  less  than  the  base 
zone  price.  Consequently,  not  only  does 
MV^^*CA  receive  a  much  lower  price 
for  this  milk,  it  also  absorbs  the  hauling 
cost  to  get  the  milk  to  Laurel. 

A  location  adjustment  of  minus  5 
cents  at  Laurel  will  narrow  the 
difference  to  5  cents  between  the  Laurel 
and  Strasburg  plants.  This  adjustment 
should  alleviate  the  inequity  that  now 
exists  in  pricing  between  the  two  plants. 
To  further  reduce  the  difference  in  price 
by  imposing  a  minus  5-cent  location 
adjustment  at  Strasburg,  as  suggested  by 
MVMPCA,  would  entail  changing 
location  adjustments  throughout  the 
State  of  Virginia,  which  goes  beyond  the 
scope  of  the  hearing  proposals. 

6.  Base-Paying  Months  Under  the 
Carolina  Order 

Maryland  &  Virginia  Milk  Producers 
Cooperative  Association,  Inc.,  originally 
submitted  a  proposal  to  delete  the 
month  of  June  from  the  base-paying 
period  of  the  Order  5  base  and  excess 
payment  plan.  At  the  hearing,  however, 
the  cooperative  modified  its  proposal  to 
add  the  month  of  February  as  well  as 
delete  the  month  of  June.  As  modified, 
the  base-paying  months  would  be 
February  tbuoi^  May. 

The  MVMPCA  witness  stated  diat  the 
purpose  of  the  base-excess  plan  is  to 
provide  producers  with  an  incentive  to 
level  their  production  on  a  seasonal 
basis.  He  indicated  that  the  plan 
encourages  production  during  the 
months  when  milk  is  needed  for  fluid 
use  and  discourages  production  during 
flush  production  months.  Under  current 
marketing  conditions,  he  contended, 
June  is  not  a  surplus  month  but  a  month 
when  supplemental  supplies  are 
frequently  needed  by  Order  5 
distributing  plants.  Likewise,  he 
asserted  that  February  is  a  month  of 
substantial  surplus  production  and 
should  be  added  to  the  base-paying 
period  rather  than  remain  a  base  neutral 
month. 

During  1992  and  1993.  the  MVMPCA 
witness  noted,  daily  average  production 
per  Order  5  producer  from  May  to  June 
declined  about  8  percent,  from  4,259 
pounds  per  day  to  3,978,  and  from  4,424 
to  4,076,  respectively.  However,  he 
indicated  that  daily  average  production 
in  Order  5  in  February  1993  of  4,684 
poimds  was  the  highest  production 
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month  of  the  year,  and  production  in 
February  1992  was  the  third  highest 
month. 

The  witness  also  testified  that  a 
collateral  consequence  of  including  Jime 
as  a  base  paying  month  is  that  when 
supplemental  suppUes  are  needed 
imder  Order  5,  unnecessary  and 
inefficient  movements  of  milk  are 
required  to  avoid  the  penalty  of 
absorbing  the  excess  price  for  suppUes 
of  milk  that  are  required  for  the  market's 
Class  I  needs.  The  witness  explained 
that  when  supplemental  milk  is  needed 
during  the  month  of  June,  MVMPCA 
avoids  the  penalty  of  receiving  only  the 
excess  price  iat  milk  delivered  directly 
from  producers'  farms  by  instead 
deUvering  plant  milk  from  its  Laurel 
plant.  To  do  this,  however,  the 
cooperative  must  receive  the  milk  at 
Laurel,  reload  it  onto  a  tank  truck,  and 
ship  it  to  an  Order  5  distributing  plant 
He  said  that  the  modified  proposal 
would  eliminate  unnecessary  and 
inefficient  movements  of  milk  for  the 
sole  piupose  of  avoiding  the  order's 
excess  price. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs. 

The  modified  proposal  to  change  the 
base-paying  period  from  March  through 
June  to  February  through  May  should  be 
adopted.  The  removal  of  June  and  the 
addition  of  February  to  the  base-paying 
period  would  bring  the  base-paying 
months  into  closer  conformity  with  the 
Class  I  needs  of  the  market. 

For  the  past  three  years,  the  average 
Class  I  utihzation  in  January  has  been 
77.8  percent  while  the  June  Class  I 
utili^tion  has  averaged  79.8  percent  for 
this  same  time  period.  By  comparison, 
the  average  Class  I  utiUzation  for  the 
months  of  February  through  May  has 
been  75.6,  75.7,  73.9,  and  75.1  percent, 
respectively.  The  record  also  shows  that 
Jtme  is  a  month  in  which  supplemental 
supplies  of  milk  are  needed  to  meet  the 
Class  I  needs  of  the  market. 

On  the  basis  of  the  statistical  data  and 
the  testimony  presented  at  the  hearing, 
the  month  of  February  should  be 
included  in  the  base-paying  period  and 
Jime  deleted  to  change  the  base-paying 
period  to  February  through  May.  These 
changes  shoiild  restilt  in  a  base  and 
excess  plan  that  better  serves  the  needs 
of  the  market  and  that  will  avoid  the 
tmnecessary  and  inefficient  movements 
of  needed  supplemental  milk  described 
by  MVMPCA. 

Several  conforming  changes  in  order 
language  have  been  made  in  response  to 
the  addition  of  February  and  the 
removal  of  Jime  as  a  base-paying  month. 
In  §  1005.32(a),  dealing  with  "other 
reports."  the  words  "March  through 


June"  should  be  changed  to  "February 
through  May".  In  the  introductory  text 
of  §  1005.61(a)  and  in  §  1005.61(a)(5), 
the  words  "Jxdy  through  February"  must 
be  changed  to  "June  through  January", 
and  in  §  1005.61(b)  the  words  "March 
through  June"  must  be  changed  to 
"February  through  May",  hi  §§  1005.90. 
1005.91,  and  1005.93(b)  the  words 
"March  through  June"  must  be  changed 
to  "February  through  May",  and  the 
words  "February  1"  in  §  1005.93(b)  and 
§  1005.94  should  be  changed  to 
"January  1"  to  maintain  the  existing 
relationship  between  the  start  of  the 
base-paying  period  and  the  time  when 
transfers  must  be  completed  without  the 
imposition  of  conditions  concerning  the 
receipt  or  transfer  of  additional  base. 
Finally,  "March  1"  should  be  changed 
to  "February  1"  in  §  1005.93(e). 

Motion  for  a  New  Hearing 

Purity  Dairy  and  Fleming  Dairy,  both 
of  Nashville,  Tennessee,  argued  that  the 
remedies  proposed  at  this  hearing  were 
not  sufficient  to  address  some  major 
problems.  They  maintain  that  while  the 
proposed  amendments  would 
temporarily  correct  some  problems,  in 
the  long  run  these  remedies  would  only 
make  the  problems  worse.  They  urged 
the  Secretary  to  hold  a  new  hearing  to 
consider  a  merger  of  Orders  5, 11,  and 
46  or  the  merger  of  Orders  5  and  1 1  with 
the  proposed  Southeast  marketing  area. 

A  major  study  of  Orders  5, 11,  and  46 
and  other  marketing  areas  is  ciurently 
underway  at  Cornell  University.  One  of 
the  purposes  of  this  study  is  to  develop 
recommendations  for  a  merged  order  in 
this  area. 

There  have  been  several  major 
changes  in  cooperative  representation, 
supply  arrangements,  and  plant 
ownership  in  these  markets.  Milk  has 
been  shifting  among  the  markets.  The 
alleged  problem  in  south  central 
Kentucky  of  misahgned  imiform  prices 
causing  Piuity  and  Fleming  to  be  at  a 
competitive  disadvantage  for  milk 
suppUes  has  been  corrected  by  the 
association  of  additional  milk  with 
Order  11,  which  has  lowered  that 
order's  Class  I  utiUzation.  There  is  no 
point  in  considering  a  merger  of  orders 
in  this  area  until  such  time  as  producers 
and  handlers  propose  such  a  merger. 
For  all  of  these  reasons,  the  motion  to 
hold  a  new  hearing  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 


conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they  : 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
confUct  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  poUcy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  suppUes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insiue  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  pubUc  interest; 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  wrill  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  appUcable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held;  and 

(d)  AU  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements  and  the 
orders  as  hereby  proposed  to  be 
amended,  are  in  the  ciuxent  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products. 

Reconunended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  areas  is 
reconunended  as  the  detailed  and 
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appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1005. 
1011,  and  1046 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  title  7,  parts  1005, 1011,  and 
1046  are  proposed  to  be  amended  as 
foUows:  

1.  The  authority  citation  for  7  CFR 
parts  1005, 1011,  and  1046  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  100&-MILK  IN  THE  CAROUNA 
MARKETING  AREA 

2.  to  §  1005.7,  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  in  paragraph  (b)  the  words 
"Director  of  the  Dairy  Division"  and 
"Director"  are  changed  to  "market 
administrator"  wherever  they  appear, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

{1005.7    Pool  plant 

•        •        •        *        • 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  quaUfications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marketing  area  of  another 
Federal  order  and  that  is  fully  regulated 
under  such  order; 

(4)  A  plant  quaUfied  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section'if  the  plant 
has  automatic  pooUng  status  under 
another  Federal  order  or  if  the  plant 
meets  the  pooUng  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  under  such  other 
order  than  to  plants  regulated  under  this 
order. 


11006.32    [Amandod] 

3.  In  §  1005.32(a),  the  words  "Much 
through  June"  are  revised  to  read 
"February  through  May"  wherever  they 
appear. 

4.  In  §  1005.53,  paragraph  (a)(6)  is 
redesignated  as  paragraph  (a)(7)  and 
revised,  and  a  new  paragraph  (a)(6)  is 
added  to  read  as  follows: 

S  1005.53    Plant  location  adiustments  for 
handlers. 

•        •        •        *        • 

(a)  •  •  * 

(6)  For  a  plant  located  vtrithin  the 
Middle  Atlantic  Federal  Order 
Marketing  Area  (Part  1004),  the 
adjustment  shall  be  computed  by 
subtracting  the  base  zone  Class.I  price 
specified  in  §  1005.50(a)  from  the  Class 
I  price  applicable  at  such  plant  under 
the  Middle  Atlantic  Federal  Order;  and 

(7)  For  a  plant  located  outside  the 
areas  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section,  the 
adjustment  shall  be  a  minus  2.5  cents 
for  each  10  miles  or  fi^ction  thereof  (by 
the  shortest  hard-siufaced  highway 
distance  as  determined  by  the  market 
administrator)  that  such  plant  is  from 
the  nearer  of  the  city  halls  in  Greenville, 
South  Carolina,  or  Charlotte  or 
Greensboro,  North  CaroUna. 


$1005.61    [Amended] 

5.  In  §  1005.61  paragraphs  (a) 
introductory  text  and  (a)(5),  the  words 
"July  through  February"  are  revised  to 
read  "June  through  January"  and  in 
paragraph  (b)  the  words  "March  through 
June"  are  revised  to  read  "February 
through  May". 

§§  1005.90  and  1005.91    [Amended] 

6.  hi  §§  1005.90  and  1005.91,  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  appear. 

§1005.93    [Amended] 

7.  In  §  1005.93  paragraph  (b),  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  appear,  the  words 
"February  1"  are  revised  to  read 
"January  i",  and  in  paragraph  (e)  the 
words  "March  1"  are  revised  to  read 
"February  1". 

§1005.94    [Amended] 

8.  hi  §  1005.94,  the  words  "February 
1"  are  revised  to  read  "January  1". 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

9.  Section  1011.2  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 


§1011.2    Tennessee  Valley  Marltatlng  Area. 

•  •        •        *        • 

(b)  In  Kentucky,  the  counties  of  Bell. 
Breathitt,  Clay,  Harlan,  Jackson,  Knott, 
Knox,  Laurel,  Leslie,  Letcher,  McCreary, 
Owsley,  Perry,  Pulaski,  Rockcastle,  and 
Whitley. 

*  •        *        •        • 

10.  In  §  1011.7,  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  paragraph  (b)  is  revised, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§1011.7    Pool  plant 

***** 

(b)  A  plant,  other  than  a  plant 
described  in  paragraph  (a)  of  this 
section,  from  which  fluid  milk  products, 
except  filled  milk,  are  shipped  to  plants 
described  in  paragraph  (a)  of  this 
section  subject  to  the  following 
additional  conditions: 

(1)  Ehuing  the  months  of  August 
through  November,  January  and 
February,  such  shipments  must  equal 
not  less  than  60  percent  (40  percent 
during  the  months  of  December  and 
March  through  July)  of  the  total  quantity 
of  milk  approved  by  a  duly  constituted 
regulatory  agency  for  fluid  consumption 
that  is  received  during  the  month  at 
such  plant  from  handlers  described  in 

§  1011.9(c)  and  (d)  and  from  dairy 
formers,  including  milk  that  is  diverted 
from  the  plant  pursuant  to  §1011. 13  but 
excluding  milk  diverted  to  the  plant; 

(2)  The  operator  of  a  plant  described 
in  this  paragraph  may  include  milk 
diverted  from  the  plant  to  plants 
described  in  paragraph  (a)  of  this 
section  for  up  to  one-half  of  the 
shipments  required  pursuant  to  this 
paragraph; 

(3)  A  plant  which  meets  the  shipping 
requirements  specified  in  this  paragraph 
during  the  months  of  July  through 
February  shall  be  a  pool  plant  during 
the  following  months  of  March  through 
June  unless  the  milk  received  at  the 
plant  does  not  continue  to  meet  the 
requirements  of  a  duly  constituted 
regulatory  agency,  the  plant  fails  to  meet 
a  shipping  requirement  instituted 
piu^uant  to  paragraph  (b)(4)  of  this 
section,  or  a  written  application  is  filed 
by  the  plant  operator  with  the  market 
administrator  on  or  before  the  first  day 
of  any  such  month  requesting  that  the 
plant  be  designated  a  nonpool  plant  for 
such  month  and  for  each  subsequent 
month  through  June  during  which  it 
would  not  otherwise  qualify  as  a  pool 
plant;  and 

(4)  The  shipping  requirements 
described  in  paragraphs  (b)(1)  and  (b)(3) 
of  this  section  may  be  increased  or 
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decreased  up  to  10  percentage  points  by 
the  market  administrator  if  he  or  she 
finds  that  revision  is  necessary  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  revision 
either  at  his  or  her  own  initiative  or  at 
the  request  of  interested  persons.  If  the 
investigation  shows  that  a  revision  may 
be  appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments. 
(0*  •  * 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  quaUfications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marketing  area  of  another 
Federal  order  and  that  is  fuUy  regulated 
under  such  order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area;  and 

(5)  A  plant  qualified  piusuant  to 
paragraph  (b)  of  this  section  if  the  plant 
has  automatic  pooling  status  under 
another  Federal  order  or  if  the  plant 
meets  the  pooling  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  imder  siich  other 
order  than  to  plants  regulated  under  this 
order. 

§10011.13    [Anwndwl] 

11.  In  §  1011.13  paragraph  (e)(3),  the 
words  "Director  of  the  Dairy  Division" 
and  "Director"  are  revised  to  read 
"market  administrator"  wherever  they 
appear. 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINQTON-EVANSVILLE 
MARKETING  AREA 


f  1046.2    [An 

12.  In  §  1046.2.  under  "Kentucky 
Coimties"  the  word  "Pulaski"  is 
removed. 


Dated:  August  17, 199S. 
Loalfatamiya, 
Administrator. 
[PR  Doc.  95-20968  Filed  8-23^95: 8:45  am] 
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7CFRPart104« 

[DA-05-iq 

Milk  in  the  LouisviHe-UxIngton- 
Evansville  Marketing  Area; 
Tannlnation  of  Procaeding  on 
Propoaad  Suspansionn'ermination  of 
Baaa-Excasa  Plan 

AQBICY:  Agricuhural  Marketing  Service, 
USDA. 

ACnON:  Termination  of  proceeding  of 
proposed  suspension/termination  of 
rule. 

SUHMARV:  This  document  terminates  the 
proceeding  that  was  initiated  to 
consider  a  proposal  to  suspend  or 
terminate  the  base-excess  plan  of  the 
Louisville-Lexington-Evansville  Federal 
milk  marketing  order  effective 
September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Sp>ecialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 

SUPPt^MENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Proj)osed 
Suspension/Termination:  Issued  June  9, 
1995:  published  June  15, 1995  (60  FR 
31418). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  June  15, 1995  (60 
FR  31418),  concerning  a  proposed 
suspensionytermination  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Lomsville- 
Lexington-Evansville  marketing  area. 
The  proposal  would  have  suspended  or 
terminated  the  base-excess  plan 
provisions  of  Order  46.  Interested 
parties  were  invited  to  comment  on  the 
proposal  in  writing  by  July  17, 1995. 
Four  comments  supporting  and  two 
comments  opposing  the  proposed 
suspension/termination  were  received. 

Statement  of  Consideration 

This  docimient  terminates  the 
proceeding  initiated  to  suspend/ 
terminate  the  base-excess  plan  under 


the  Louisville-Lexington-Evansville 
Federal  milk  mariceting  order  (Order 
46).  Holland  Dairies.  Inc.  (Holland),  a 
fully  regulated  distributing  plant  under 
Order  46,  proposed  the  su^)ension/ 
termination  of  the  plan  effective 
September  1. 1995. 

Holland  stated  that  the  Order's  base- 
excess  plan  had  created  significant  milk 
procurement  problems  in  the  area  in 
recent  years  and  claimed  that  the  plan 
limited  its  ability  to  obtain  milk  from 
new  producers  because  these  producers 
had  no  base.  As  a  result,  the  handler 
concluded  that  it  was  forced  to  purchase 
supplemental  milk  during  the  summer 
months  from  producers  located  outside 
the  region  at  an  additional  cost. 

According  to  Holland,  the 
cooperatives  in  the  southern  Indiana 
area  which  compete  with  it  for 
producers  do  not  pay  their  member- 
producers  base  and  excess  prices. 
Additionally,  Holland  stated  that  the 
Indiana  and  Ohio  Valley  Federal  milk 
orders,  which  border  Order  46  to  the 
north,  do  not  contain  a  producer  base- 
excess  plan.  Holland  contends  that  both 
of  these  factors  place  it  at  a  competitive 
disadvantage  in  procuring  milk  and  are 
imreasonable  and  detrimental  to  its 
long-term  ability  to  retain  nonmember 
producers. 

Armour  Food  Ingredients  Company 
(Armour)  and  three  dairy  farmers  filed 
comment  letters  in  support  of  the 
proposed  suspension/termination  of  the 
Order  46  base-excess  plan.  Armour 
states  that  Order  46  no  longer  exhibits 
the  highly  seasonal  changes  in  supply 
and  demand  which  a  base-excess  plan  is 
intended  to  curtail  and,  therefore, 
concludes  that  the  suspension  or 
termination  of  the  plan  would  not  have 
a  detrimental  impact  on  the  market's 
seasonal  supply-demand  balance. 
Armour  also  contends  the  plan 
discourages  new  producers  fix>m  starting 
a  dairy  operation.  Three  Indiana  dairy 
farmers  who  filed  comments  stated  that 
they  favor  the  suspension  or  termination 
of  the  base-excess  plan  because  the  plan 
lowers  the  price  they  receive  for  their 
milk. 

Milk  Marinating  hic.  (MMI),  and  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  filed 
comments  in  opposition  to  the  proposed 
suspension/termination  of  the  Order  46 
base-excess  plan.  MMI,  a  regional 
cooperative  representing  approximately 
400  dairy  farmers  and  23  million 
pounds  of  milk  per  month  pooled  by 
handlers  regulated  under  Order  46, 
states  that  a  base-excess  plan  is 
designed  to  balance  monthly  production 
with  consumption.  MMI  contends  that 
producers  have  invested  time  and 
money  and  have  adopted  management 
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techniques  to  meet  the  needs  of  the 
marketplace.  It  argues  that  the 
suspension/termination  would 
discourage  producers  from  adopting 
production  patterns  that  are  needed  to 
improve  marketing  efficiencies. 

Mid-Am,  a  cooperative  representing 
451  producers  who  deliver  milk  to 
plants  regulated  under  Order  46, 
contends  Holland's  claim  that  "the  base- 
excess  plan  limits  its  ability  to  obtain 
milk  from  new  producers  because  these 
producers  have  no  base,"  is  no  basis  to 
suspend  or  terminate  the  base-excess 
plan  imder  Order  46.  Mid-Am  states 
that  the  volimie  of  milk  that  would 
become  available  during  the  base-paying 
months  would  be  an  insignificant 
amount  and  that  there  is  no  need  for 
Holland  to  procure  supplemental  milk 
from  producers  located  outside  the 
region  during  the  base-paying  months 
because  there  is  more  than  an  adequate 
supply  of  local  milk  available. 

N^d-Am  also  points  out  that  many 
cooperative  member-producers  in  the 
southern  Indiana  area  are  being  paid  on 
the  basis  of  a  base-excess  plan.  During 
March  through  Jime  1995,  Mid-Am 
Indicated,  over  one-third  of  its  member- 
producers  with  milk  pooled  on  Order  46 
were  paid  base  and  excess  prices.  The 
cooperative  states  that  all  of  its  member- 
producers  will  be  paid  on  the  basis  of 
a  base-excess  plan  during  1996.  Finally, 
it  argues  that  the  plan  helps  to  limit  a 
handler's  ability  to  shift  milk  between 
orders  during  the  base-paying  months  of 
March  through  June  when  additional 
milk  is  not  needed  by  handlers 
regulated  under  Order  46. 

The  comments  submitted  in  response 
to  the  proposed  suspension/termination 
reveal  that  there  is  overwhelming 
support  for  the  continuation  of  the 
Order  46  base-excess  plan  by  producers 
whose  milk  is  pooled  under  the  order. 
The  comments  indicate  that  there  is  an 
adequate  supply  of  local  milk  available 
to  Holland  which  should  prevent 
Holland  &t>m  having  to  purchase 
supplemental  supplies  of  milk  from 
producers  located  outside  the  region.  In 
this  regard,  market  data  indicate  that  for 
the  past  two  years  Class  I  utilization 
under  Order  46  has  generally  been 
between  65  and  75  percent  during  the 
base-paying  months  of  March  through 
June.  The  comments  also  reveal  that  the 
base-excess  plan  under  Order  46  is 
currenUy  used  to  pay  many  cooperative 
association  member-producers  now  and 
will  be  used  to  pay  many  more  next 
year.  Therefore,  the  proceeding  to 
suspend  or  terminate  the  plan  is 
terminated. 

List  of  Subjects  in  7  CFR  Part  1046 

Milk  marketing  orders. 


The  authority  citation  for  7  CFR  part 
1046  continues  to  read  as  follows: 

Audioritjr.  7  U.S.C.  601-674. 

Dated:  August  17, 1995. 
Patricia  Jensen, 

Acting  Assistant,  Secretary  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  95-20969  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14  CFR  Part  39 
[Docket  No.  93-ANE-08] 

Airworthlneaa  Diractivaa;  Taladyne 
Continental  Motora  IO-360,  TSK>-360. 
LTSIO-360,  IO-520.  and  TSIO-520 
Sariea  Reciprocating  Enginaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  "nxis  notice  revises  a  proposal 
to  issue  an  airworthiness  directive  (AD), 
applicable  to  certain  Teledyne 
Continental  Motors  (TCM)  IO-360, 
TSIO-360,  LTSIO-360,  IO-520,  and 
TSIO-520  series  engines.  Airworthiness 
directive  87-23-08  cunentiy  requires 
ultrasonic  inspections  for  sub-surface 
fatigue  cracks  in  crankshafts  installed  in 
TCM  IO-520  and  TSIO-520  series 
engines,  and  replacement  of  the 
crankshaft  if  a  crack  is  foimd.  The 
proposed  AD  would  have  superseded 
AD  87-23-08  by  expanding  the 
appUcabiUty  of  the  AD  to  include  10- 
360,  TSIO-360,  LTSIO-360,  and 
LTSIO-520  series  engines,  requiring  the 
removal  of  all  crankshafts  manufactured 
using  the  airmelt  process  on  all  of  the 
affected  engine  models,  and 
replacement  with  crankshafts 
manufactured  using  the  vacuiun  arc 
remelt  (VAR)  process.  The  proposed  AD 
would  have  eliminated  the  ultrasonic 
inspections  for  the  TCM  IO-520  and 
TSIO-520  series  engines.  That  proposed 
rule  was  prompted  by  reports  of 
crankshaft  failiues  due  to  sub-surface 
fatigue  cracking  on  engines  that  had 
been  inspected  in  accordance  with  the 
current  AD.  This  action  revises  the 
proposed  rule  by  superseding  AD  87- 
23-08  and  incorporating  the  ultrasonic 
inspection  requirements  in  the  proposed 
AD.  The  proposed  action  would  still 
require  removal  of  crankshafts 
manufactured  using  the  airmelt  process 
and  replacement  with  crankshafts 
manufactiued  using  the  VAR  process. 


The  acticHis  specified  by  this  proposed 
AD  are  intended  to  prevent  crankshaft 
failure  and  subsequent  engine  failure. 
DATES:  Comments  must  be  received  by 
October  23, 1995. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
93-ANE-08. 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (334) 
438-3411.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Colxunbia  Ave.,  Suite  2-160, 
College  Park.  GA  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  • 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimaents  as 
they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  tl^e  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  93-ANE-08."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-08. 12  New 
England  Executive  Pari^  Burlington,  MA 
01803-5299. 

Diacusaion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Teledyne  Continental  Motors  (TCM)  lO- 
360.  TSIO-360.  LTSIO-360.  IO-520. 
TSIO-520,  and  LTSIO-520  series 
engines,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  July  23, 1993  (58  FR 
39748).  That  proposal  would  have 
superseded  AD  87-23-08,  Amendment 
39-5735  (52  FR  41937.  October  30. 
1987),  which  ciirrently  requires 
ultrasonic  inspection  of  TCM  IO-520 
and  TSIO-520  series  «igines  for  sub* 
surface  cracks  in  the  crankshaft  and 
replacemfflit  of  the  crankshaft,  if  a  crack 
is  foimd.  The  proposed  AD  would  have 
eliminated  the  required  ultrasonic 
inspections,  but  would  have  required 
removal  of  crankshafts  that  were 
manufactured  using  the  airmelt  process 
and  required  replacement  with 
crankshafts  that  were  manufactured 
using  the  vacuum  arc  remelt  (VAR) 
process.  The  proposed  AD  would  have 
also  expanded  the  afiiacted  population 
of  engines  to  add  the  TCM  IO-360. 
TSIO-360.  LTSIO-360.  and  LTSIO-520 
series  engines  to  the  IO-520  and  TSIO- 
520  series  engines  affected  by  AD  87- 
23-08.  That  proposal  was  prompted  by 
reports  of  crankshaft  failures  due  to 
subsurface  fatigue  cracking  on  engines 
that  had  been  inspected  in  accordance 
with  AD  87-23-08.  That  condition,  if 
not  corrected,  could  result  in  crankshaft 
failure  and  subsequent  engine  biliue. 

Since  the  issuance  of  that  NPRM.  the 
Federal  Aviation  Administration  (FAA) 
has  received  numerous  unfavorable 
conunents,  centering  on  the  FAA's  data 
and  the  economic  impact  of  the 
proposed  AD  on  small  entities.  The 
principal  commenter,  the  Aeronautical 
Repair  Station  Association  (ARSA),  feels 
that  the  data  presented  by  the  Ri\A  is 
not  representative  of  the  entire  fleet  As 
a  result,  the  FAA  has  decided  to  issue 
this  Supplemental  NPRM  that  revises 
the  proposed  AD  and  publishes 
additional  data. 


Teledyne  Continental  Motors  has 
utilized  two  different  processes  in 
manufacturing  crankshafts.  Initially. 
TCM  used  an  aiimelt  process,  but  later 
switched  to  the  VAR  process.  The  VAR 
process  assures  a  better  steel  with  less 
likelihood  of  impurities. 

The  crankshaft  failtues  addressed  by 
this  AD  are  attributed  to  sub-surface 
fatigue  cracks  on  engines  with 
crankshafts  having  the  three  rear  main 
bearing  joiunal  diameters  as  follows:  for 
the  360  series  engines  2.250  to  2.375 
inches  and  for  the  IO/TSIO-520  series 
engines  2.375  to  2.625  inches.  The  FAA 
has  received  reports  of  crankshaft 
failiues  due  to  sub-siuface  fatigue  cracks 
on  43  TCM  IO-520  or  TSIO-520  series 
engines  and  9 IO-360  or  TSIO-360 
series  engines.  There  are  approximately 
18.000  airmelt  and  25.000  VAR  TCM 
IO-520  or  TSIO-520  series  crankshafts 
in  service  as  of  February  1994.  Between 
May  1986  and  February  1994,  on  TCM 
IO-520  or  TSIO-520  series  engines, 
there  were  40  failures  of  airmelt 
crankshafts  and  3  failures  of  VAR 
crankshafts.  In  addition,  there  are 
approximately  5.000  airmelt  and  10,800 
VAR  TCM  IO-360  or  TSIO-360  series 
crankshafts  in  service  as  of  February 
1994.  During  the  same  time  frame  there 
were  8  failures  of  airmelt  crankshafts 
and  1  failure  of  a  VAR  crankshaft  on 
TCM  IO-360  or  TSIO-360  series 
enranes. 

The  Service  Difficulty  Report  (SDR) 
database  does  not  contain  many  of  these 
failiues  and  therefore  was  not  used  for 
this  analysis.  In  addition,  the  SDR 
database  contains  the  reports  of -service 
difficulties  as  submitted,  and,  therefore, 
a  large  niunber  of  those  reports  amount 
to  the  unconfirmed  opinion  of  the 
submitter  as  to  the  cause  of  the  failure. 
Fiuther.  the  listings  in  the  SDR  database 
do  not  identify  cracks  as  being  sub- 
sxirface  fatigue  cracks,  or.  for  example, 
cracks  originating  frtun  manufacturing 
defects  or  resulting  from  propeller 
strikes.  Lastly,  the  mix  of  VAR  and 
airmelt  crankshafts  in  service  cannot  be 
determined  from  the  SDR  database.  The 
data  used  for  this  analysis,  on  the  other 
hand,  is  gathered  from  sources  such  as 
FAA  witnessed  "teerdown"  reports  and 
warranty  claims,  and  pertains  only  to 
confirmed  sub-surface  fatigue  cracks  - 
with  the  type  crankshaft,  VAR  or 
airmelt.  clearly  identified. 

The  FAA  has  determined,  however, 
that  the  ultrasonic  inspections  (A 
crankshafts  on  TCM  IO-520  and  TSIO- 
520  series  engines  required  by  AD  87- 
23-08  should  remain  in  order  to 
continue  to  detect  any  sub-siuface 
fatigue  cracks  that  may  occur  in  those 
crankshafts,  regardless  of  manufacturing 
process.  Therefore,  this  proposal  will 


supersede  AD  87-23-08  and  would 
have  the  effect  of  making  the  repetitive 
ultrasonic  inspection  requirements 
applicable  to  all  IO/TSIO/LTSIO-360 
and  IO/TSIO/LTSIO-520  series  engines 
with  small  rear  main  bearing  journals 
while  requiring  replacement  of  airmelt 
crankshaJts  with  VAR  crankshafts  on  all 
affected  engine  models  at  the  next 
overhaul. 

In  addition,  many  commenters 
expressed  general  concern  about  the 
calculated  economic  impact  of  the 
proposed  AD,  and  some  specifically 
noted  that  they  believe  the  price  of  the 
VAR  crankshafts  shown  in  the  NPRM, 
$2,200.  to  be  artificially  low.  The  FAA 
disagrees.  The  FAA  used  the 
replacement  cost  of  a  crankshaft  as 
reported  by  TCM.  whidi  has  priced 
VAR  crankshafts  at  a  level  to  encourage 
ownera  to  replace  airmelt  crankshafts 
with  VAR  crankshafts.  TCM  has  also 
informed  the  FAA  that  the  price  Mdll  be 
competitively  maintained;  die  FAA 
notes  that  TCM's  last  general  price 
increase  in  May  1994  did  not  affisct 
these  crankshafts.  While  this  price  may 
differ  significantly  fixim  the  price  that 
other  manufacturers  set  for  crankshafts 
on  other  engines,  the  FAA  believes  that 
$2,200  is  a  reasoiuble  estimate  of  the 
replacement  cost  of  a  crankshaft  on  the 
affected  engines. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (SB)  No. 
M92-16.  dated  September  29. 1992,  that 
describm  procedures  for  determining  if 
crankshafts  were  manufactxued  using 
the  airmelt  process  or  VAR  process. 

Since  an  imsafa  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
require  determining  if  the  crankshafts 
installed  on  certain  TCM  IO-360,  TSIO- 
360,  LTSIO-360,  IO-520,  and  TSIO-520 
series  engines  were  manufactured  using 
the  airmelt  or  VAR  process,  and 
replacing  all  crankshafts  manufactured 
using  the  airmelt  process  with 
serviceable  crankshafts  manufactiued 
using  die  VAR  process  at  the  next 
engine  oveiiiaul.  The  proposed  AD 
woiUd  also  require  repetitive  ultrasonic 
inspections  of  certain  VAR  crankshafta, 
and  replacement,  if  a  crack  is  found. 

Since  this  change  revises  significaiUly 
the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  (^perttmity  for  public 
comment. 

The  FAA  estimates  that  15.500 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affiected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  engine 
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to  determine  the  type  of  crankshaft,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $2,200  per  engine  to 
replace  the  crankshaft.  In  addition,  the 
FAA  estimates  that  it  would  cost  $200 
to  perform  the  ultrasonic  inspection  at 
crankshaft  removal  including  the  costs 
of  shipping  and  handling.  The  FAA 
estimates  that  approximately  10%  of  the 
affected  engines  will  be  overhauled  per 
year.  Based  on  these  figures,  the  total 
annual  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$3,813,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

I  1.  The  authority  citation  for  part  39 
'continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101.  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Teledyne  Contijiental  Motors:  Docket  No. 
93-ANE-08. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  10-360,  TSIO-360,  LTSIO- 
360,  IO-520,  and  TSIO-520  series  engines 
built  on  or  prior  to  December  31, 1980; 
rebuilt  10-360.  TSIO-360,  LTSIO-360.  lO- 
520,  and  TSIO-520  series  engines  with  serial 
numbers  lower  than  those  listed  in  TCM 
Mandatory  Service  Bulletin  (SB)  No.  M92- 
16,  dated  September  29, 1992;  and  factory 
overhauled  10-360,  TSIO-360,  LTSIO-360, 
IO-520,  and  TSIO-520  series  engines  with 
serial  numbers  of  901202H  and  lower.  These 
engines  are  installed  on  but  not  limited  to 
Beech  Models  95-C55, 95-C55A,  D55,  DS5A. 
E55,  E55A.  58.  58A,  58P.  58PA.  58TC,  and 
58TCA;  and  Beech  Models  S35.  V35.  V35A. 
V35B.  E33A,  E33C,  35-C33A,  36.  A36.  F33A. 
F33C,  and  A36TC;  Bellanca  17-30A;  Cessna 
Models  172XP,  188.  A185,  A188.  206,  T206. 
207.  T207.  210.  T210,  P210,  310R.  T310P, 
T310Q,  T310R.  320D.  320E,  320F,  336,  337, 
T337.  P337.  340.  401.  402,  414,  and  T41B/C; 
Colemill  Conversion  of  Commander  500A; 
Commander  2000;  Goodyear  Airship  Blimp 
22;  Maule  Model  M-4;  Mooney  Models  M20- 
K;  Navion  H;  Pierre  Robin  HRlOO;  Piper 
Models  PA-28-201T.  PA28R-201T. 
PA28RT-201T,  PA34-200T.  PA34-220T; 
Prinair  Dehavilland  Heron;  and  Reims 
Models  FR172,  F337,  FT337. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configiu^tion  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure  and 
subsequent  engine  failure,  accomplish  the 
following: 

(a)  At  the  next  engine  overhaul  or 
whenever  the  crankshaft  is  next  removed 
from  the  engine,  after  the  effective  date  of 
this  AD.  whichever  occurs  first,  determine  if 
the  crankshaft  was  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR)  process 
in  accordance  with  the  identification 
procedures  described  in  TCM  Mandatory  SB 
No.  M92-16,  dated  September  29. 1992.  If  the 
crankshaft  was  manufactured  using  the 
airmelt  process,  or  if  the  manufacturing 
process  is  unknown,  prior  to  further  flight, 
remove  the  crankshaft  from  service  and 
replace  with  a  serviceable  crankshaft 
manufactured  using  the  VAR  process. 

(b)  For  all  engine  models  with  VAR 
crankshafts  identified  in  TCM  Mandatory  SB 
No.  M92-16  dated  September  29. 1992. 


regardless  of  serial  number:  at  the  next  and 
every  subsequent  crankshaft  removal  from 
the  engine  case  or  installation  of  a 
replacement  crankshaft,  prior  to  crankshaft 
installation  in  the  engine,  conduct  an 
ultrasonic  inspection  of  the  crankshaft  in 
accordance  with  TCM  Service  Bulletin  No. 
M87-5.  Revision  1.  dated  May  25. 1987.  and 
Crankshaft  Ultrasonic  Inspection  Procedure. 
Form  X30554.  dated  February  1981. 

(1)  If  a  crack  is  found,  replace  the 
crankshaft  with  a  serviceable  VAR 
crankshaft. 

(2)  If  no  crack  is  found,  mark  the  propeller 
mounting  flange  in  accordance  with  TCM 
Service  Bulletin  No.  M87-5,  Revision  1, 
dated  May  25, 1987. 

Note:  Accomplishment  of  the  ultrasonic 
inspection  does  not  set  aside  any 
requirements  for  magnaflux  or  other 
insp>ections  specified  in  TCM  overhaul 
manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  17. 1995. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-20991  Filed  8-23-95;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 
IDocket  No.  RM95-8-000] 

Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
Discriminatory  Transmission  Services 
by  Public  Utilities;  Notice  of  Technical 
Conferences 

August  17. 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  technical  conferences. 

SUMMARY{  The  Federal  Energy 
Regulatory  Commission  proposed 
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requirements  related  to  ancillary 
services,  pro  forma  transmission  tariffs, 
and  comparability  for  power  pools  in  its 
Notice  of  Proposed  Rulemaking  in  this 
docket.  The  Commission  is  issuing  this 
notice  to  annoimce  the  dates  of  three 
technical  conferences  concerning  these 
matters. 

DATES:  September  29, 1995:  requests  to 
speak  and  description  of  issues  to  be 
discussed:  October  26, 1995: 
Commission  technical  conference  on 
ancillary  services;  October  27, 1995: 
staff  technical  conference  on  pro  forma 
tariffs;  December  5  and  6, 1995: 
Commission  technical  conference  on 
comparability  for  power  pools. 
ADDRESSES:  File  descriptions  of  issues 
with  the  Office  of  the  Secretary,  825  N. 
Capitol  St.,  NE,  Washington,  D.C.  20426; 
the  conferences  will  be  held  in 
Washington,  D.C.  at  locations  to  be 
annoimced  in  the  futiu«. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ancillary  Services 
James  Newton,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  (202)  20S-O578,  (fax) 
(202) 208-0180 
Pro  Forma  Tariffs 
Richard  Armstrong,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  (202)  208-0241,  (fax) 
(202) 208-0180 
Power  Pools 
Lawrence  Anderson,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  (202)  208-0575.  (fax) 
208-0180 
SUPPt.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  Room  3104  at  941  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426. 
The  Commission  Issiiance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  dociunents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  conunimications 
software  to  19200, 14400, 12000,  9600, 
7200,  4800,  2400,  or  1200  bps,  hill 
duplex,  no  parity,  8  data  bits  and.l  stop 
bit.  The  full  text  of  this  dociunent  will 
be  available  on  QPS  in  ACSn  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  Wordperfect'fonnat 
may  also  be  purchased  from  the 


Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426. 

The  Commission  proposed 
requirements  related  to  ancillary 
services,  pro  forma  transmission  tariffis. 
and  comparability  for  power  pools  in 
oiu  Notice  of  Proposed  Rulemaking 
(NOPR)  in  this  docket.'  Today  we 
announce  our  intention  to  hold  a 
Commission  technical  conference  on 
ancillary  services  on  October  26, 1995 
from  9:30  until  5:00;  a  staff  technical 
conference  on  pro  forma  tariffs  on 
October  27, 1995,  from  9:30  until  5:00; 
and  a  Commission  technical  conference 
on  comparability  for  power  pools  on 
December  5, 1995,  from  1:00  until  5:00, 
and  on  December  6  from  9:30  until  5:00. 
The  three  conferences  will  take  place  in 
Washington,  D.C. 

The  conference  on  ancillary  services 
will  address  wdiat  services  are  necessary 
to  support  the  transmission  of  electric 
power  from  seller  to  buyer  given  the 
need  to  maintain  reliable  service,  who 
should  provide  those  services,  and 
related  issues.  The  conference  on  the 
pro  forma  tariffs  will  address  the  terms 
and  conditions  of  non-discriminatory 
service,  such  as  definitions  of  terms,  the 
kinds  of  service  available,  reassignment 
rights,  and  other  issues.  The  conference 
on  power  pools  will  address  how  to 
implement  the  comparability 
requirement  for  power  pools. 

Those  wishing  to  attend  any  of  these 
conferences  shoidd  contact  the  relevant 
Commission  staff  person  identified 
below  no  later  than  September  29, 1995. 
Persons  wishing  to  speak  at  any  of  the 
conferences  should  file  with  the 
Secretary  no  later  than  September  29, 
1995  a  (maximum)  one-page  description 
of  the  issues  they  wish  to  discuss. 

Ancillary  Services 
James  Newton,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  (202)  208-0578,  (fax) 
(202) 208-0180 

Pro  Forma  Tariffs 
Richard  Armstrong,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  (202)  208-0241,  (fax) 
(202) 208-0180 

Power  Pools 
Lawrence  Anderson,  Office  of  Electric 
Power  Regulation,  825  North 
Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  (202)  208-0575,  (fax) 
208-0180 


•  60  FR 17662  (April  7, 199S),  IV  FERC  Stats,  ft 
Regs.  1 32.514  (199S). 


Staff  will  publish  a  notice  of  the 
agenda  and  specific  location  of  each 
conference. 
Loi>D;CaslieU, 
Secretary.- 

[FR  Doc.  95-20971  Filed  8-23-95;  8:45  am] 
MUMQ  CODE  (Tir-OI-P 

18  CFR  Parts  141  and  388 
[DockM  No.  RM9S-9-000] 

Real-Time  Information  Netwoiics; 
Notice  of  Timetable  and  Opportunity 
for  Participation  In  Industry  Working 
Groups 

August  10, 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Timetable  and 

Opportunity  to  Participate  in  Industry 

Working  Groups. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  this 
notice  to  annoimce  the  timetable  for 
further  actions  in  this  docket  and  the 
opportunity  for  participation  in  two 
industry  working  groups,  with  expected 
representation  from  all  segments  of  the 
electric  industry,  to  consider 
recommendations  to  the  Commission 
concerning  the  requirements  for  Real- 
Time  Information  Networks. 
DATES:  Any  submittals  from  the  working 
groups  should  be  filed  by  October  16, 
1995. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  St.,  NE, 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Pohcy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  D.C.  20426, 
(202)  208-1283 
William  Booth  (Technical  Information), 
Office  of  Electric  Power  Regulation, 
Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  D.C.  20426. 
(202) 208-0849 
Guy  D.  Cohen  (Legal  Information), 
Electric  Rates  and  Corporate 
Regulation,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  N.E..  Washington,  D.C.  20426, 
(202)  208-0321 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
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in  Room  3104  at  941  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200, 14400, 12000,  9600, 
7200,  4800,  2400,  or  1200  bps,  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ACSn  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104, 941  North  Capitol  Street, 
N.E.,  Washington,  D.C  20426. 

Real-time  Information  Networks; 
Notice  of  Timetable  and  Opportunity 
for  Participation  in  Industry  Woridng 
Groups 

(Docket  No.  RM95-»-000l 
August  10, 1995. 

On  July  27, 1995,  the  Commission 
held  an  informal  Technical  Conference  ^ 
to  discuss,  inter  alia,  the  process  for 
developing  requirements  for  Real-Time 
Information  Networks  (RINs).^ 

Different  panels  representing  a  cross 
section  of  the  electric  industry 
discussed  the  efforts  of  the  industry  to 
date,  what  industry  standards  are 
needed,  what  information  is  needed  on 
a  RIN,  how  a  RIN  should  be  structured, 
and  what  actions  the  Commission 
should  next  take  to  resolve  remaining 
issues  and  proceed  to  develop  rules  for 
RIN  requirements.  In  particular,  the 
North  American  Electric  ReUabiUty 
Council  (NERC)  and  the  Electric  Power 
Research  Institute  (EPRI)  described 
efforts  they  had  been  making,  in 
conjunction  with  other  parties,  to  work 
on  issues  related  to  RINs  development. 

Chair  Elizabeth  Moler  stated  tne 
Commission's  intention  of  issuing  a 
supplemental  notice  of  proposed 
rulemaking  and  request  for  comments 
late  in  1995  that  will  propose 
mandatory  requirements  for  an 
information  system.  She  expressed  the 


>  See  60  FR  17726  (April  7.  1995);  60  FR  33375 
(June  28, 1995);  and  the  unpublished  notice  of  the 
preliminary  agenda  for  the  Technical  Conference 
(iuued  on  July  19, 1995). 

*The  Commission  also  previously  announced,  60 
FR  at  17727-28,  that  it  expected  to  enlist  working 
groups,  operating  in  consultation  with  Commission 
Staff,  to  reach  consensus  on  RIN-related  issues  and 
that  it  expected  to  have  RIN  requirements  in  place 
no  later  than  the  date  when  it  issues  a  final  rule, 
in  Docket  No.  RM95-8-000,  an  open  access 
transnussion,  60  FR  at  17728. 


Commission's  willingness  to  make  use 
of  consensus  proposals  that  are 
submitted  in  advance  of  the 
supplemental  NOPR  in  developing  the 
proposed  rule. 

During  the  discussion  at  the 
Technical  Conference,  a  consensus 
developed  that  two  industry  working 
groups  should  be  formed,  one  dealing 
with  "what"  in  formation  should  be 
posted  on  a  RIN  and  the  other  dealing 
with  "how"  to  design  a  RIN  to 
communicate  this  information 
(interactively,  if  possible)  to  the 
industry  and  what,  if  any,  national 
standards  this  woiUd  require. 

Based  on  the  consensus  of  the 
participants  at  the  Technical 
Conference,  the  "what"  group  will  be 
faciUtated  by  the  North  American 
Electric  Reliability  Council  (NERC) ' 
and  the  "how"  group  will  be  facilitated 
by  the  Electric  Power  Research  Institute 
(EPRI).«  Staff  intends  to  consult  and 
participate  in  the  activities  of  both 
working  groups.  Each  working  group 
will  be  composed  of  representatives  of 
all  segments  of  the  electric  industry. 
The  two  working  groups  will  try  to 
reach  consensus  on  as  many  issues  as 
possible  and  prepare  reports  to  the 
Commission  describing  all  areas  of 
consensus  as  well  as  the  issues  where 
there  are  differences  and  what  those 
differences  are.  Any  consensus 
proposals  or  other  materials  that  a 
working  group  wishes  the  Commission 
\fi  consider  in  preparing  the 
supplemental  NOPR  should  be  filed 
with  the  Commission  no  later  than 
October  16, 1995. 

Any  working  group  reports  submitted 
should  be  as  specific  as  possible  and 
include  draft  regulations  implementing 
the  recommended  RIN  requirements 
(and  presenting  alternative 
recommendations  where  consensus  has 
not  been  reached). 

The  discussion  at  the  Technical 
Cbnference  indicated  that  it  may  be 
necessary  to  start  out  with  a  basic  set  of 
RDM  requirements  to  be  effective  as  of 
the  efi^ective  date  of  a  final  rule  on  non- 
discriminatory open  access  transmission 
and  stranded  costs,  with  the  possibiUty 
of  later  enhancements  or  refinements. 
Thus,  any  working  group  reports 
submitted  should  address  whether  the 
RIN  requirements  should  be 
implemented  in  phases,  and,  if  so,  what 
RIN  requirements  should/must  be 
included  in  the  first  phase.  If  the 
working  group  reports  recommend  a 


'The  NERC  coordinator  is  Mr.  David  Nevius, 
telephone  »  (609)  452-6060.  facsimile  «  (609)  452- 
9550. 

*  The  EPRI  coordinator  is  Mr.  Gerry  Cauley, 
telephone  *  (415)  855-2832,  facsimile  *  (415)  855- 
8997. 


phased  approach,  they  shoulH  consider 
the  timetable  for  when  basic  and  more 
complete  systems  can  be  developed  and 
put  in  place.  Ideally,  if  RIN 
requirements  are  developed  in  phases, 
later  phases  should  make  use  of  the 
investments  made  in  earUer  phases. 

There  was  considerable  discussion  at 
the  Technical  Conference  and  in 
comments  about  the  need  for  a 
commercially  workable  definition  of 
"available  transmission  capacity."  The 
report  submitted  by  the  "what"  working 
group  should  address  this  issue  and 
whether  a  phased  approach  to  this  issue 
also  is  appropriate. 

The  working  groups  are  encouraged  to 
continue  their  efforts,  after  the  October 
1995  submittals,  to  reach  consensus  on 
any  remaining  issues. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-21027  Filed  fr-23-95;  8:45  am] 
BtLUNQ  CODE  «717-«1-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  230 
RiN  3220^A61 

Reduction  and  Non-Payment  of 
Annuities  by  Reason  of  Work; 
Correction 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  proposed  rule  which 
was  pubUshed  on  Wednesday,  August 
16, 1995  (60  FR  42482).  The  proposed 
rule  relates  to  the  revision  of  the 
Railroad  Retirement  Board's  regulation 
that  explains  how  employment  or  self- 
employment  performed  after  the 
be^jining  date  of  an  annuitant's  railroad 
retirement  annuity  may  cause  a 
reduction  in,  or  non-payment  of,  the 
annuity. 

DATES:  The  comment  period  has  been 
extended  to  September  25, 1995. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611. 
(312)  751-4513,  TDD  (312)  754-4701. 
SUPPLEMENTARY  INFORMATION:  A  Une  of 
text  was  inadvertently  omitted  from  the 
document  submitted  for  pubUcation 
which  could  prove  misleading  to 
individuals  reviewing  the  document. 
Therefore,  §  230.17  of  the  proposed  rule 
revising  title  20,  chapter  n,  part  230  of 
the  Board's  regulations,  in  the 
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publication  on  August  16, 1995  (60  FR 
42482),  is  corrected  as  follows: 

§230.17    [CorrectecQ 

Paragraph  1.  On  page  42487,  in  the 
third  column,  in  §  230.17,  paragraph  (a), 
line  5,  is  corrected  by  adding  after  the 
word  "A",  "report  is  required  when  the 
individual's  total  earnings  or  wages", 
before  the  word  "exceed". 

Dated:  August  16. 1995. 

By  authority  of  the  Board. 

For  the  Board, 
Beatrice  Ezersld, 
Secretary  to  the  Board. 
(FR  Doc.  95-21073  Filed  8-23-95;  8:45  ami 

BIUJNG  CODE  79Q6-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  100 

Alaska  Federal  Subsistence  Regional 
Advisory  Council  Meetings 

AGENCIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  informs  the  public 
of  the  Regional  Coimcil  meetings 
identified  above.  The  public  is  invited 
to  attend  and  observe  meeting 
proceedings.  In  addition,  the  public  is 
invited  to  provide  oral  testimony  before 
the  Councils  on  proposals  to  change 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  as  set  forth 
in  a  proposed  rule  on  August  15, 1995 
(60  FR  42085-42130). 

The  following  agenda  items  will  be 
discussed  at  each  Regional  Council 
meeting:  Introduction  of  Regional 
Coimcil  members  and  guests;  election  of 
officers;  old  business;  new  business: 
agency  reports;  review  and  development 
of  proposals  to  change  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska;  and  annual  report. 
DATES:  The  Federal  Subsistence  Board 
aiuiounces  the  forthcoming  public 
meetings  of  the  Federal  Subsistence 
Regional  Advisory  Councils  (Regional 
Councils).  The  Regional  Council 
meetings  may  last  two-three  days  and 
will  be  held  in  the  following  Alaska 
locations,  starting  on  the  date  indicated. 

Region  1  (Southeast) — Klawock — 
September  28 


Region  2  (Southcentral) — Anchor 
Point — September  27 

Region  3  (Kodiak/Aleutians) — King 
Cove — October  5 

Region  4  (Bristol  Bay) — Dillingham — 
October  10 

Region  5  (Yukon-Kuskokwim  Delta) — 
Bethel— October  3 

Region  6  (Western  Interior) — Aniak — 
October  10 

Region  7  (Seward  Peninsula) — Nome — 
October  26 

Region  8  (Northwest  Arctic) — 
Kotzebue — October  12 

Region  9  (Eastern  Interior) — Fairbanks — 
October  4 

Region  10  (North  Slope) — Anchorage — 
October  16 

Notice  of  specific  times  and  locations 
will  be  placed  in  local  and  statewide 
newspapers  and  on  local  radio  stations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management.  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3467.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  inquires 
may  also  be  directed  to  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaska  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802- 
1628;  telephone  (907)  586-7921. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B,  and  C  (57  FR  22940- 
22964).  The  Regional  Councils  advise 
the  Federal  Govenunent  on  all  matters 
related  to  the  subsistence  taking  of  fish 
and  wildlife  on  public  lands  in  Alaska 
and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  identified  Regional 
Council  meetings  will  be  open  to  the 
public.  The  public  is  invited  to  attend 
these  meetings,  observe  the  proceedings, 
and  provide  comments  to  the  Regiftial 
Councils. 

Dated:  August  18, 1995. 
Mitch  DemientiefF, 
Chair,  Federal  Subsistence  Board. 
[FR  Doc.  95-21010  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  3410-11-P;  4310-S»-P 


L  NVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400094;  FRL-4954-6] 

Toxic  Chemical  Release  Reporting; 
Community  RIght-To-Know;  Denial  of 
Petition 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Denial  of  Petition. 

SUMMARY:  EPA  is  denying  a  petition  to 
delete  manganese  and  manganese 
compounds  contained  in  iron-making 
and  carbon  steel  making  slags  from  the 
list  of  toxic  chemicals  subject  to  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  This  action  is  based  on  EPA's 
conclusion  that  manganese  and 
manganese  compounds  in  slags  do  not 
meet  the  EPCRA  section  313(d)(3) 
deletion  criteria. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
202-260-9592,  e-mail: 
doa.mana@epamail.epa.gov,  for  specific 
information  on  this  Denial  of  Petition, 
or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202, 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  imder  sections 
313(d)  and  (e)(1)  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
11023.  EPCRA  is  also  referred  to  as  Title 
in  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  I.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  of  1990 
(PPA).  42  U.S.C.  13106.  Section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
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EPA  to  add  or  delete  chemicals  from  the 
list,  and  sets  forth  criteria  for  these 
actions.  EPA  has  added  and  deleted 
chemicals  from  the  original  statutory 
list.  Under  section  313(e),  any  person 
may  petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  EPA  must 
respond  to  petitions  within  180  days 
either  by  initiating  a  rulemaking  or  by 
publishing  an  explanation  of  why  the 
petition  is  denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
refx)nunended  content  and  format  for 
submitting  petitions.  On  May  23, 1991 
(56  FR  23703).  EPA  published  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 
of  the  section  313  metal  compound 
categories.  EPA  has  also  published  a 
statement  clarifying  its  interpretation  of 
the  section  313(d)(2)  criteria  for  adding 
and  deleting  chemical  substances  from 
the  section  313  list  (59  FR  61439, 
November  30, 1994). 

n.  Description  of  Petition 

The  American  Iron  and  Steel  Institute 
(AISI)  petitioned  the  Agency  on  October 
20,  1993,  to  qualify  the  listings  of 
manganese  and  manganese  compoimds 
fo  exempt  reporting  of  these  substances 
when  they  are  contained  in  slag 
generated  fit>m  iron  and  carbon  steel 
manufacturing  operations.  AISI  (the 
petitioner)  claims  that,  due  to  the  tightiy 
bound  nature  of  the  manganese-slag 
complex,  the  complex  is  relatively  inert 
and  does  not  present  an  unreasonable 
risk  to  human  health  or  the 
environment.  Moreover,  the  petitioner 
asserted  that  the  manganese  ion  is  not 
available  to  be  leached  from  the 
complex  due.  again,  to  its  tightly  bound 
nature. 

m.  EPA's  Technical  Review  of  the 
Petition 


The  technical  review  of  the  petition  to 
delete  manganese  and  manganese 
compounds  contained  in  iron-making 
slags  and  carbon  steel-making  slags 
included  an  analysis  of  the  toxicological 
effects  of  manganese  compounds  as 
contained  in  the  aforementioned  slags. 
Based  on  the  guidance  published  by 
EPA  on  petitions  to  delist  individual 
members  of  the  metal  compoimd 
categories  (56  FR  23703,  May  23, 1991). 
EPA  also  reviewed  the  toxicity  of 
manganese  ion.  as  well  as  the 
availability  of  the  ion  from  the 
aforementioned  slags.  (Refs.  1.  2.  3,  and 


A.  Chemistry  PmfUe 

1.  Manganese  ion.  Manganese  is  a 
naturally  occurring  substance  foimd  in 
many  rocks  and  as  a  constituent  in 
several  freshwaters  and  the  ocean. 
Although  piue  manganese  is  silvery, 
much  like  iron  in  its  appearance, 
manganese  is  rarely  foimd  in  its  pure 
state.  Generally,  it  exists  combined  with 
other  chemicals  (such  as  oxygen,  sulfur, 
and  chlorine)  (Ref.  5).  As  present  in  the 
slag,  manganese  is  typically  found  as 
oxides  and  are  relatively  insoluble 
compoimds. 

2.  Manganese  in  slags.  Although 
manganese  can  be  added  directly  into 
the  iron  and  steel  manufactiuing 
process,  generally  the  manganese  found 
in  the  slags  originates  from  iron  ore. 
Slags  containing  manganese  compoimds 
can  be  generated  from  three  processes: 
blast  furnace;  basic  oxygen  furnace;  and 
electric  arc  furnaces.  Slags  are  produced 
as  the  lighter  fraction  In  each  of  the 
processes  and  are  separated  during  the 
tapping  procedure.  After  separation,  the 
slag  is  cooled  with  water  sprays  and 
broken  into  smaller  pieces.  These 
smaller  pieces  are  generally  loaded  in  a 
truck  for  transport  to  an  on-site  landfill. 

The  slag  may  be  used  in  concrete 
manufacture,  as  roadbed  fill,  as  railroad 
ballasts,  and  as  fertilizer  components. 

B.  Toxicological  Evaluation  of 
Manganese  Ion 

It  is  generally  recognized  that 
manganese  uptake  and  elimination  are 
under  homeostatic  control,  allowing  for 
a  wide  range  of  dietary  intakes 
considered  to  be  safe.  Further, 
manganese  is  an  essential  element, 
being  required  for  normal  human 
growth  and  maintenance  of  health  (Refs. 
3  and  4). 

It  has  been  reported  that  the  average 
daily  dose  of  manganese  in  the  United 
States,  England,  and  Holland  ranges 
from  2.3  to  8.8  milligrams  per  day  (mg/ 
day).  The  Food  and  Nutrition  Board  of 
the  National  Research  Council  has 
determined  a  safe  level  of  intake  of 
manganese  to  be  2  to  5  mg/day  for 
adults.  In  the  normal  adult, 
approximately  3  to  10  percent  of  dietary 
manganese  is  absorbed.  However, 
dietary  deficiencies  of  calcium  and  iron 
can  increase  that  percentage.  Therefore, 
it  appears  as  if  certain  subpopulations, 
such  as  children,  individuals  with 
dietary  deficiencies,  pregnant  women, 
and  the  elderly,  may  have  an  increased 
potential  for  heightened  body  burdens 
of  manganese  (Refs.  3,  4,  and  6). 

Manganese  has  been  shown  to  readily 
penetrate  the  bloodbrain  and  placental 
barriers  (Refis.  3  and  4).  These  findings 
are  significant  with  respect  to  the  well- 


known  efiiacts  of  manganese  on  the 
central  nervous  system  (CNS)  of  adult 
humans  and,  probably,  developing 
humans.  Manganese  elimination  from 
the  body  is  slow,  and  the  clearance  half- 
time  from  the  brain  is  considerably 
longer  than  that  for  the  whole  body  (Ref. 
6). 

1.  Acute  toxicity.  In  1984.  the  Agency 
generated  a  comprehensive  health 
assessment  for  manganese  in  which 
median  lethal  dose  (LDso)  values  for 
several  inorganic  manganese 
compounds  were  calculated.  These 
values  range  from  400  to  830  milligrams 
per  kilogram  (mg/kg)  by  the  oral  route 
and  38  to  64  mgfkg  by  parenteral 
injection  (Ref.  6). 

2.  Neurotoxicity.  The  CNS  effects  of 
manganese  compounds  have  long  been 
known.  The  first  medical  description  of 
chronic  manganese  neurotoxicity 
(manganism)  in  workers  is  generally 
credited  to  Couper  in  the  1830s  (Ref.  6). 
The  disorder,  manganism,  has  been 
described  in  workers  in  industries  that 
typically  involve  exposure  to 
manganese  oxide  fumes.  Such 
industries  include:  Ore  crushing; 
ferroalloy  production;  steel  making;  dry 
cell  battery  manufacture;  and,  welding 
rod  manufacture.  Those  who  develop 
chronic  manganese  poisoning  initially 
exhibit  a  hyperactive  maniacal  state  that 
progresses  through  lassitude  and 
weakness  to  a  later  stage  characterized 
by  parkinsonism,  dystonia,  and 
cerebellar  ataxia.  Although  the  course 
and  degree  of  manganese  intoxication 
can  vary  greatiy  among  individuab,  the 
chronic  state  can  develop  without  an 
initial  manic  state.  However,  once  the 
chronic  stage  has  developed,  the 
neurologic  dysfunction  is  irreversible 
(Ref.  6). 

There  is  evidence  of  neurotoxic 
effects  in  adult  humans  and  animals. 
These  effects  are  also  a  probable  hazard 
to  human  fetal  and  neonatal  nervous 
systems  (i.e.,  developmental 
neurotoxicity)  based  on  circumstantial 
human  data  and  on  test  data  in  animals. 
There  is  also  human  and  animal 
evidence  of  acute  toxicity  (manganese 
pneumonia,  metal  fume  fever  in 
humans,  severe  lung  damage  in  animals) 
and  human  and  animal  data  on  chronic 
pulmonary  effects  (Ref.  6). 

Several  studies  have  noted  neurotoxic 
effects  bom  soluble  forms  of  manganese. 
As  specified  in  the  Integrated  Risk 
Information  System  (IRIS)  and  other 
sources,  neurotoxicity  is  the  critical 
endpoint  of  concern.  There  are  two 
epidemiological  studies  describing 
toxicologic  responses  in  humans  from 
excess  amounts  of  manganese  dissolved 
in  drinking  water  (Ref.  6).  The  first, 
Kondakis  et  al.  (1989)  studies  three 
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areas  in  northwest  (keece  (Ref.  6).  The 
total  population  of  the  three  areas  (A,  B. 
C)  studied  ranged  from  3,200  to  4,350 
people  and  manganese  concaitration  in 
well  water  ranged  from  3.6  micrograms 
per  htre  (ug/1)  to  2300  ug/1.  hidividuals 
chosen  for  the  study  were  submitted  to 
neurological  examination;  whole  blood 
and  hair  manganese  concentration  were 
also  determined.  The  concentration  of 
manganese  in  the  whole  blood  did  not 
differ  between  the  three  areas,  but  this 
is  not  considered  to  be  a  reliable 
indicator  of  manganese  exposure. 
However,  there  was  a  significant 
diffierence  noted  in  neiuological  scores 
for  area  C  versus  area  A  even  when  both 
age  and  sex  are  taken  into  account.  A 
lowest  observed  adverse  effect  level 
(LOAEL)  of  0.06  mg  Mn/kg-day  and  a  no 
observed  adverse  effect  level  (NOAEL) 
of  0.005  mg  Mn/kg-day  for  the  study 
were  estimated  from  concentrations 
using  default  values  (a  water 
consumption  of  2  Utres/day,  and  a  70  Kg 
assumed  adult  body  weight)  (Ref.  6). 

The  second  report  is  by  Kawamura  et 
al.  (1941)  and  is  the  only 
epidemiological  study  describing 
toxicologic  responses  in  humans 
consuming  large  amoimts  of  manganese 
in  drinking  water  (Ref.  6).  Twenty-five 
cases  of  manganese  poisoning  were 
reported,  witib  symptoms  including 
lethargy,  increased  muscle  tonus, 
tremors  and  mental  disturbances. 
Elderly  people  showed  the  most  severe 
symptoms.  Although  the  intake  of 
manganese  in  the  diet  was  not 
determined,  the  approximate  intake 
estimated  for  the  study  was  0.8  mg/kg- 
day.  This  supports  the  LOAEL  estimated 
from  the  Kondakis  et  al.  (1989)  study 
(Ref.  6).  h  should  be  noted  that  the  weU 
water  in  the  study  was  contaminated 
with  zinc,  and  that  this  could  have 
effected  the  results.  The  impacts  of  the 
zinc  contamination  were  not  evaluated. 

Use  of  the  Greek  study  is  supported 
upon  review  in  context  of  additional 
information.  The  spectrum  of 
neurological  dysfunction  observed  in 
chronic  manganese  neurotoxicity  effects 
in  hiunans  can  be  reproduced,  in  part, 
in  difiierent  animal  species,  including 
rats,  rabbits,  and  monkeys 
(characteristic  CNS  signs  were  produced 
in  monkeys  exposed  to  manganese 
dioxide)  (Ref.  6). 

Reels  et  al.  (1992)  reported  that 
workers  who  had  chronically  been 
exposed  to  manganese  (0.215  mg 
manganese/m^)  for  respirable  dust  and 
0.948  mg  manganese/m^  for  total  dust 
with  a  diu^tion  of  employment  ranging 
from  0.2  to  17.7  years)  performed  worse 
than  controls  on  several  measures  of 
neurobehavioral  function  (such  as 
visual  reaction  time,  eye-hand 


coordination,  uncertainty,  etc)  (Ref.  6). 
A  LOAEL  of  0.05  mg/m^  was  derived 
from  the  study.  A  previous  study 
performed  by  Reels  et  al.  (1987)  found 
significant  differences  in  mean  scores 
between  manganese-exposed  and 
referenced  sirojects  for  visual  reaction 
time,  eye-hand  coordination,  hand 
steadiness,  and  audio-verbal  short-term 
memory  (Ref.  6).  Total  airborne 
manganese  dust  ranged  from  0.07  to 
8.61  mg/m^  for  a  duration  of 
employment  spaiming  from  1  to  19 
years.  During  the  study  it  was  also  noted 
that  there  were  a  significantly  greater 
prevalence  of  coughs  during  the  cold 
season  and  episodes  of  acute  bronchitis 
in  the  manganese-exposed  group.  A 
LOAEL  of  0.34  mg/m^  was  derived  from 
the  study  (Ref.  6). 

As  noted  in  IRIS  (November  1993). 
there  is  a  consistent  pattern  of  evidence 
indicating  that  netirotoxicity  is 
associated  with  low-level  occupational 
manganese  exposure  (Ref.  6).  More 
detail  on  the  neurotoxic  effects  observed 
from  chronic  exposiire  to  manganese  is 
given  above. 

3.  Respiratory  toxicity.  As  specified  in 
nUS  (November  1993),  as  a  route  of 
exposure,  the  respiratory  tract  is  the 
most  important  route  of  entry  (Ref.  6). 
Particles  which  deposit  in  the 
extrathoracic  and  tracheobronchial 
regions  (greater  than  2.5  micrometers 
(um))  are  predominantly  cleared  by  the 
mucociliary  escalator  into  the 
gastrointestinal  tract  where  absorption 
is  low.  Smaller  mode  particles  (greater 
than  2.5  um)  are  deposited  in  the 
piilmonary  region  where  100  percent 
absorption  is  assumed.  However,  some 
researchers  have  suggested  that 
neurotoxic  metals  can  be  directly 
transported  to  the  brain  olfactory  bulbs 
(Ref.  6). 

After  absorption  by  the  respiratory 
tract,  manganese  is  transported  directly 
to  the  brain  via  the  blood  stream, 
bypassing  the  liver.  This  direct  path  has 
been  suggested  to  account  for  the 
difference  in  toxicity  between  inhaled 
and  Ingested  manganese  (Ref.  6). 

4.  Reproductive/developmental 
toxicity.  There  is  insufficient 
information  on  the  developmental 
toxicity  of  manganese  by  inhalation 
exposure,  and  the  same  is  true  for 
information  on  the  female  reproductive 
function.  The  study  of  the  female 
reproductive  toxicity  of  inhaled 
manganese  in  males  also  needs  to  be 
characterized  more  fully  (Ref.  6). 

5.  Carcinogenicity.  Manganese  has 
been  identified  as  Class  D  or  not 
classifiable  as  to  human  carcinogenicity. 
Existing  studies  are  inadequate  to  assess 
the  carcinogenicity  of  manganese  (Ref. 
6).       . 


6.  Ecological  effects.  Manganese  ion 
exhibits  a  moderate  toxicity  to  aquatic 
and  terrestrial  organisms  and  has  a  high 
potential  to  bioaccumulate.  Manganese 
is  an  essential  tract  element  or 
micronutrientfor  microorganisms, 
plants  and  animals.  It  is  a  functional 
component  of  nitrate  assimilation,  in 
the  Hill  reaction  of  photosynthesis,  and 
is  an  essential  catalyst  of  many  enzyme 
systems. 

Acquatic  chronic  toxicity  values  are 
as  low  as  3.2  to  5.7  parts  per  million 
(ppm)  for  invertebrates  and  as  low  as  12 
ppm  for  fish.  Concentrations  as  low  as 
0.2  to  0.3  ppm  were  toxic  to  some 
marine  algae.  Aquatic  chronic  toxicity 
data  are  more  limited.  The  no  observed 
effect  concentration  (NOEC)  for  rainbow 
trout  eggs  exposed  to  manganese  for  29 
days  is  less  than  370  parts  per  billion 
(ppb).  The  lowest  observed  effect 
concentration  (LOEC)  in  this  study  was 
calculated  to  be  approximately  370  ppb 
(Ref.  7). 

Marine  plants  and  animals  may 
bioacciunulate  manganese; 
bioconcentration  values  have  been 
reported  to  be  approximately  3,000. 
Furthermore,  bioconcentraton  values  for 
shellfish  range  frx>m  1.000  to  10,000; 
and  for  fish,  marine  algae,  and  plants, 
from  100  to  100.000  (Ref.  7). 

C.  Toxicological  Evaluation  of 
Manganese  in  Slags 

1.  Human  health  effects.  The  Agency 
has  identified  some  potential  hazuds 
resulting  from  exposure  to  the 
manganese-slag  complex.  Generally, 
these  hazards  are  associated  with  the 
slag  in  a  granular  or  powdered  form  and 
are  consistent  with  typical  concerns  of 
particulate  exposure.  These  include:  Eye 
irritation;  lung  overload;  and  lung 
irritation.  The  insolubifity  of  the 
manganese-slag  complex  allays  most 
systemic  toxicity  concerns  with  the 
exception  of  lung  overload.  The  Agency 
does  not  consider  the  hazard  of  lung 
overload  to  be  significant  (Refs.  3  and 
4). 

2.  Ecological  effects.  Manganese  levels 
in  leachate  from  slags  as  reported  in  the 
petition  exceed  the  range  of  manganese 
reported  in  most  natiu^  fieshwaters. 
The  upper  leachate  level  reported  in  the 
petition  ranged  from  28  to  32  ppm.  with 
averages  as  high  as  7  and  11  ppm. 
Manganese  concentrations  in  nattural 
fieshwaters  around  the  world  normally 
range  from  10  to  850  ppb,  with  an 
average  of  35  ppb.  However,  some 
reservoirs  may  have  concentrations  of 
up  to  150  ppm;  subsurface  and  acid 
mine  waters  may  contain  10  ppm  (Ref. 
7). 

The  petitioner  contends  that 
"manganese  compounds  in  slags  do  not 
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dissociate  or  react  to  yield  metal  ions 
because  the  metal  ion  is  tightly  bound 
in  a  calcium-silica  matrix  and  cannot  be 
released."  However,  this  conclusion  is 
inconsistent  with  the  information  from 
other  studies  presented  in  the  petition 
indicating  hi^  levels  of  manganese 
from  leaching  are  possible. 

D.  Availability  of  Manganese  ion  from 
Slags 

Although  it  is  established  that     ■> 
leaching  of  manganese  from  the  slag 
occurs,  there  is  insufficient  information 
regarding  the  ultimate  fate  of  the 
leachate  for  a  detailed  characterization. 
A  variety  of  conditions  (i.e.,  geology, 
pH,  soil  organic  content,  etc.)  combine 
in  a  complex  manner  to  severely  limit 
modeling  of  the  fate  of  the  leachate. 

Manganese  may  be  leached  from  slags 
imder  acidic  and  reducing  conditions, 
which  are  the  conditions  expected  to 
prevail  in  landfiUed  slags  that  are  in 
contact  with  the  aquatic  environment. 
Further,  these  same  conditions  are 
conducive  to  reduction  of  the 
manganese  oxides  normally  found  in 
slags  to  the  water  soluble  manganous 
ion,  (Mn*2).  Although  Mn-^2  often 
precipitates  with  carbonate  ions  as 
MnCOj,  this  is  not  always  the  case,  and 
various  lines  of  evidence  suggest.that 
Mn*^  may  enter  ground  water  supplies 
and/or  may  reach  surface  waters. 
Evidence  also  shows  that  sorption  of 
manganese  to  soil  is  highly  variable,  and 
that  release  may  actually  occur  under 
certain  conditions  (Ref.  1).  Thus,  it 
cannot  be  concluded  that  "any 
manganese  leached  fixim  slags  is  quickly 
adsorbed  by  the  siurounding  soil"  as  the 
petitioner  claims. 

The  petitioner  reports  the  slag  to  have 
a  pH  of  9  to  11  in  which  the  manganese 
is  present  in  an  insoluble  oxide  form. 
Slag  piles  are  generally  fully  exposed  to 
weather  conditions  and  are  present  in  a 
wide  range  of  sizes,  very  small 
particulates  to  large  blocks.  Under 
acidic  conditions,  such  as  those  present 
in  acid  rain  (pH  5.5),  the  predominant 
species  of  manganese  is  not  the. 
insoluble  oxide  form  but  the  soluble  ion 
form,  manganese* 2.  The  petitioner  also 
reports  a  range  of  manganese  leachate 
measured  from  a  variety  of  slag  sources; 
the  upper  level  being  22  to  32  mg/1 
(ppm)  of  manganese  ion  (Refs.  1  and  6). 

The  soluble  manganese  ion  can  then 
hydrolyze,  form  insoluble  oxides,  exist 
as  Mn*2  in  solution,  precipitate  with 
carbonates  and  other  anions,  and  form 
insoluble  sulfides  depending  on  the 
redox  potential  of  the  water  media,  pH, 
temperature,  and  the  mix  of  anions 
present.  Most  of  these  reactions  are 
catalyzed  by  biota.  Adsorption  of  Mn  ^^ 
is  favored  in  soils  with  a  large 


percentage  of  clay  particles  and  organic 
material.  Anaerobic  conditions  and 
acidified  conditions  favor 
resolubilization  of  Mn'^^  (Refs.  1  and  6). 

E.  Technical  Summary 

EPA's  toxicological  evaluation  of 
manganese  ion  indicates  that  manganese 
can  cause  neurotoxic  effects  in  humans, 
exhibits  moderate  toxicity  to  aquatic 
and  terrestrial  organisms,  and  has  a  high 
potential  to  bioaccumulate.  EPA's 
assessment  of  the  availability  of 
manganese  ion  from  iron-making  and 
carbon  steel-making  slags  indicates  that 
a  wide  range  of  manganese  leachate 
from  slag  piles  has  been  documented 
(noted  in  the  petition).  This  indicates 
that  leaching  of  the  manganese  ion  is 
expected.  Measured  leadiate  levels,  as 
specified  in  the  petition,  exceed  acute 
and  chronic  aquatic  toxicity  values  and 
those  reported  as  toxic  to  certain  plants. 
Evidence  also  shows  that  sorption  of 
manganese  to  soils  is  highly  variable, 
and  that  release  may  actually  occur 
under  certain  conditions  (Refs.  1 ,  6,  and 
7). 

IV.  Rationale  for  Denial 

EPA  is  denying  the  petition  to  delete 
manganese  and  manganese  compounds 
in  iron-making  and  carbon  steel-making 
slag  from  the  EPCRA  section  313  list. 
EPA  believes  that  manganese  ion  can 
become  available  at  levels  which  can 
reasonably  be  anticipated  to  induce 
adverse  human  health  and 
environmental  effects.  EPA  believes  that 
manganese  and  manganese  compounds 
in  iron-making  and  carbon  steel-making 
slag  meet  the  toxicity  criteria  of  EPCRA 
section  313(d)(2)(B)  based  on  available 
neurotoxicity  data,  and  that  they  meet 
the  toxicity  criteria  of  EPCRA  section 
313(d)(2)(C)  based  on  the  available  acute 
environmental  toxicity  and 
bioconcentration  data. 
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Manganese  with  Particular  Reference  to 


Manganese-Containing  Slag  dated 
December  29, 1993. 

(5)  USEPA/OPPT,  Rakshpal,  Ram. 
Section  313(e)  Petition  on  Manganese 
and  Manganese  Compounds  in  Iron- 
Making  Slags  and  Carbon  Steel-Making 
Slags  (Chemistry  Report)  dated 
December  9,  1993. 

(6)  USEPA/OPPT,  Rusak,  Unda. 
Technical  Integrator  Report  dated  April 
1995. 

(7)  USEPA/OPPT,  Smerchek,  Jerry  C, 
Ecological  Hazard  Review  of  the 
American  Iron  and  Steel  Institute 
Petition  to  Delist  Manganese  and 
Manganese  Compounds  Contained  in 
Iron-Making  Slags  and  Carbon  Steel - 
Making  Slags  dated  December  9, 1993. 

VI.  Administrative  Record 

The  record  supporting  this  denial  of 
petition  is  contained  in  the  docket 
number  OPPTS-400094.  All  doounents. 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NQC),  also  known 
as  the  TSCA  Public  Docket  Office,  from 
noon  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters,  Rm.  NE-B607,  401  M  St.. 
SW..  Washington,  DC  20460. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Community  right-to- know.  Reporting 
and  reccordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  August  15, 1995. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  95-21039  Filed  8-23-95;  8:45  am] 
BOJJNQCOOE  aa60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-134,  RM-8679] 

Radio  Broadcasting  Services;  Sanford, 
NC 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Woolstone  Corporation  seeking  the 
allotment  of  Channel  276A  to  Sanford, 
NC,  as  the  community's  second  local 
FM  service.  Channel  276A  can  be 
allotted  to  Sanford  in  compliance  writh 
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the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.3  kilometers  (7  miles) 
west,  at  coordinates  35-26-28  North 
Latitude:  79-17-11  West  Longitude,  to 
avoid  a  short-spacing  to  unoccupied  but 
appUed-for  Channel  275A.  Raleigh,  NC. 

DATES:  Comments  must  be  filed  on  or 
before  October  12, 1995,  and  reply 
comments  on  or  before  October  27, 
1995. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  A.  Wray  Fitch,  m,  Esq., 
Gammon  &  Grange,  Seventh  Floor,  8280 
Greensboro  Drive,  McLean.  VA  22102- 
3807  (Counsel  to  jietitioner). 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Leshe  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPI^MENTARY  »IFORMATK)N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-134.  adopted  August  10. 1995.  and 
released  August  21. 1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 


3800. 2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Prc^osed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjecte  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A  Ksrousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc  95-21021  Filed  fr-23-95: 8:45  am] 

HLUNQ  0001  •ns-ot-r 


[MM  Docket  No.  9»-234:  RM-8289] 
47  CFR  Part  73 

Television  Broadcasting  Services; 
Boca  Raton  and  Lake  Worth,  FL 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  denial. 

SUMMARY:  The  Commission  declines  to 
amend  the  TV  Table  of  Allotments  to 
permit  a  proposed  station  and 
community  of  Ucense  swap  between 
two  TV  permittees  in  Florida.  The  swap 
was  originally  proposed  by  the 
Commission  at  58  FR  46152  (Sept.  1. 
1993). 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Hincldey  Halprin,  Mass  Media  Bureau, 
(202) 776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  93-234, 
adopted  August  10, 1995  and  released 
August  21. 1995.  The  full  text  of  this 
decision  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73  . 

Television  broadcasting. 
Federal  Communications  Commission. 
John  Kannims. 

Chief,  Allocations  Bianch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  95-21007  Filed  8-23-95;  8:45  am] 
BRJJNQ  cooi  tns-ei-p 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

TV-4,  Cote  Blanche  Hydroiogic 
Restoration  Project,  St  Mary  Parish, 
Louisiana 

AQENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Ptusuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Nattural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  die  Cote 
Blanche  Hydroiogic  Restoration  Project, 
St.  Mary  Parish,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  (318)  473-7751. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  plan  proposes  to  reduce  wetland 
loss  on  approximately  30,000  acres  of 
intermediate  marsh  in  St.  Mary  Parish, 
Louisiana.  Project  measures  include 
1,700  linear  feet  of  passive  type,  low- 
level  weir  structures,  and  10,000  linear 
feet  of  shoreline  stabilization. 


The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forw^ded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pubUcation  in  the  Federal  Register. 

Dated:  August  14. 1995. 
DiMudd  W.  Gohmert, 
State  Conservationist. 
[FR  Doc.  95-21072  Filed  8-23-95;  8:45  am) 

BILLING  CODE  3410-1S-M 


Commodity  Credit  Corporation 
RIN  0560-AD-05 

Conservation  Reserve  Program  Signup 
and  Related  Provisions 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Notice. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  v«ll  be  holding  the 
13th  Conservation  Reserve  Program 
(CRP)  signup  to  accept  bids  for  10- 
through  15-year  contracts  to  replace 
acreage  that  was  released  from 
enroliment  in  the  CRP  under  provisions 
annoimced  in  the  Federal  Register  on 
May  8.  Consistent  with  announcements 
by  the  Secretary  of  Agricultiue  in 
Etecember  1994  and  in  April  1995,  this 
signup  will  target  acreage  of  higher 
environmental  quaUty.  The  goal  of  the 
13th  signup  is  to  replace  approximately 
651,342  acres  which  was  released  under 
the  aforenoted  provisions.  The  signup 
will  be  conducted  in  accordance  with 
existing  regulations  at  7  CFR  Part  1410. 
Variations  from  the  12th  CRP  signup 
period,  though  consistent  with  the 
regulations,  are  discussed  in  this  notice. 

DATES:  The  signup  is  scheduled  for 
September  11, 1995,  through  September 
22, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeslieDee  Deavers,  Consolidated  Farm 
Service  Agency  (CFSA),  USDA,  P.O. 


Box  2415,  room  4714,  South  Building, 
Washington,  DC,  20013-2415,  telephone 
202-720-9563. 

SUPPLEMENTARY  INFORMATION:  The  13th 
CRP  signup  will  be  held  from 
September  11, 1995.  to  September  22, 
1995,  in  county  CFSA  offices.  Tlie 
regulations  at  7  CFR  Part  1410  apply  to 
this  signup. 

The  13th  CRP  signup  will  be 
conducted  in  generally  the  manner  as 
the  12th  CRP  signup  was  conducted  but 
there  will  be  different  acreage  goals, 
types  of  bids,  and  ranking  requirements. 
The  goal  of  the  13th  signup  is  to  replace 
the  approximately  651,342  acres 
previously  released  under  the  "early 
out"  provisions  announced  in  May  1995 
by  CCC.  CCC's  goal  is  to  accept  acreage 
that  will  meet  higher  environmental  and 
conservation  criteria  which  will  provide 
significant  soil  erosion,  water  quality, 
tree  planting,  and  wildlife  benefits.  CCC 
is  also  encouraging  the  eiuollment  of 
filter  strips  and  riparian  buffers.  Only 
the  most  environmentally  beneficial 
acres  as  determined  on  the  basis  of  per 
dollar  of  government  expense  will  be 
selected. 

State  CFSA  committees  have  been 
authorized  to  develop  State-specific 
environmental  criteria  to  supplement 
the  selection  process.  During  the  signup 
process,  each  appUcant  will  be  informed 
of  the  maximum  rental  rate  CCC  is 
willing  to  pay  to  enroll  participants  in 
specific  areas  and  will  be  informed  that 
the  actual  rates  accepted  by  CCC  may  be 
less  than  that  maximiun  amoimt.  By 
bidding  below  that  maximiun  amoimt. 
the  likelihood  that  an  offer  will  be 
accepted  may  be  increased  because  it  is 
anticipated  that  more  acreage  than  that 
allowed  for  eiuollment  will  be  offered 
for  enrollment  by  perspective 
participants. 

There  are  two  types  of  bids:  (1) 
Environmental  Priority  (EP)  bids  for 
field  windbreak  establishment,  grass 
waterways,  shallow  water  areas  for 
wildUfe,  filter  strips  and  riparian 
buffers,  and  shelterbelt  establishment 
and  (2)  Standard  bids  for  all  other 
contracts. 

All  bids  will  be  evaluated  based  on 
the  anticipated  environmental  benefits 
relative  to  cost.  EP  bids  will  receive  the 
highest  possible  environmental  benefits 
ranking.  To  encourage  enrollments  of 
filterstrips  and  riparian  buffers,  CCC 
will  accept  bids  with  rates  for  land  to  be 
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enrolled  for  those  purposes  that  are  up 
to  10  percent  higher  than  for  other 
comparable  land. 

Signed  at  Washington,  DC  on  August  14, 
1995. 

Bnice  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation 

(FR  Doc.  95-21075  Filed  8-21-95;  3:08  pm) 
BUJNQ  CODE  3410-06-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-843] 

Ftotlce  of  Postponement  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China  (PRC) 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Kate  Johnson, 
Office  of  Antidumping  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  482-1776  or 
(202)  482-4929,  respectively. 

Postponement  of  Final  Determination 

On  April  25, 1995,  the  Department 
initiated  an  antidumping  duty 
investigation  of  bicycles  from  the  PRC. 
The  notice  of  initiation  stated  that  we 
would  issue  our  preliminary 
determination  on  or  before  September 
12, 1995  (60  FR  21065.  May  1, 1995).  On 
August  7, 1995,  we  received 
questionnaire  responses  from  nine 
Chinese  exporters  of  the  merchandise 
subject  to  this  investigation. 

Cta  August  18, 1995,  petitioners 
requested  a  20-day  postponement  of  the 
preliminary  determination,  imtil 
October  2, 1995,  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  In  addition, 
petitioners  asserted  that  the  Department 
is  legally  precluded  from  postponing  the 
preliminary  determination  for  the 
additional  30  days  allowable  under 
Section  733(c)(1)(B)  because  to  do  so 
would  require  a  finding  of  cooperation 
by  the  respondents.  Petitioners  stated 
that,  because  only  three  of  the  original 
nine  respondents  are  participating  in 
this  investigation,  the  Department 
cannot  reasonably  conclude  that  the 
respondents  are  cooperating. 

We  disagree  with  petitioners  and  are 
postponing  the  preliminary 
determination  under  section 


733(c)(1)(B)  of  the  Act  for  the  full  50- 
days  allowable.  Not  only  have  we 
received  questionnaire  responses  from 
the  three  largest  PRC  exporters  of 
subject  merchandise  but  we  have  also 
received  responses  frtim  six  additional 
firms.  All  of  these  participating 
exporters  are  cooperating.  Accordingly, 
we  find  that  the  "parties  concerned  are 
cooperating,"  within  the  meaning  of 
section  733(c)(1)(B). 

Moreover,  this  investigation  is 
rendered  extraordinarily  compUcated  by 
the  large  number  of  foreign  producers. 
Furthermore,  the  process  of  identifying 
all  exporters  who  sold  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  caused 
significant  delays  in  issuing  our 
questionnaire.  In  addition,  it  appears 
that  estabUshing  siurogate  values  for  the 
factors  of  production  will  require  more 
time  than  usual  due  to  the  complexity 
of  the  product. 

For  these  reasons,  pursuant  to 
sections  733(c)(l)(B)(i)  (D)  and  (DI)  of 
the  Act,  we  determine  that  this 
investigation  is  extraordinarily 
comphcated  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determination  in  accordance  with 
733(c)(l)(B)(ii)  of  the  Act.  We  will  make 
our  preliminary  determination  no  later 
than  November  1, 1995. 

This  notice  is  pubhshed  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  August  18, 1995. 
Baibara  R.  Sta£ford. 

Deputy  Assistant  Secretary  for  Investigations. 
[FR  Doc.  95-21070  Filed  8-23-95;  8:45  am) 

BILUNQ  COOE  3610-DS-P 


[A-680-816] 

Certain  Corrosion-Resistant  Cartjon 
Steel  Flat  Products  From  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by  two 
respondents,  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidtunping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  bom  Korea.  The  review  covers 
two  manufacturers/ exporters  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  review 


("POR")  from  February  4, 1993,  through 
July  31, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  ("FMV").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidtunping  duties  equal  to  the 
difference  between  the  United  States 
price  ("USP")  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Linda  Ludwig,  Office  of 
Agreements  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of   ^ 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-3793  or  fax  (202) 
482-1388. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  July  9, 1993,  the  Commerce 
Department  pubUshed  in  the  Federal 
Register  (58  FR  37176)  the  final 
affirmative  antidumping  duty 
determination  on  certain  corrosion- 
resistant  carbon  steel  flat  products  fit>m 
Korea,  for  which  we  pubUshed  an 
antidumping  duty  order  on  August  19, 

1993  (58  FR  44159).  On  August  3, 1994. 
the  Department  pubhshed  the  "Notice 
of  Opportunity  to  Request  an 
Administrative  Review"  of  this  order 
the  period  February  4, 1993  through 
July  31, 1994  (59  FR  39543).  We  receive 
a  request  for  an  administrative  review 
bom  Dongbu  Steel  Co.,  Ltd  ("Dongbu"), 
Union  Steel  Manufactiuing  Co.,  Ltd. 
("Union"),  Pohang  Coated  Steel  Co.,  Ltd 
("PCS")  and  Don^uk  hitemational 
("Dongkuk").  We  mitiated  the 
administrative  review  on  September  8, 

1994  (59  FR  46391).  SubsequenUy,  PCS 
and  Dongkuk  made  timely  requests  that 
they  be  allowed  to  withdraw  from  the 
administrative  review  pursuant  to  19 
CFR  353.22(a)(5).  On  April  12, 1995,  we 
published  a  "Notice  of  Partial 
Termination  of  Administrative  Review 
of  Antidiunping  Order"  with  respect  to 
these  respondents  (60  FR  18581).  The 
Department  is  conducting  this  review  in 
accordemce  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"). 
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Scope  of  the  Review 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminiun-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetaUic  substances  in  addition  to 
the  metalhc  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  vddth  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
cutrenUy  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 
7212.30.5000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.5000.  7217.12.1000, 
7217.13.1000,  7217.19.1000, 
7217.19.5000,  7217.22.5000, 
7217.23.5000,  7217.29.1000, 
7217.29.5000,  7217.32.5000, 
7217.33.5000,  7217.39.1000,  and 
7217.39.5000.  hicluded  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin.  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chromium  and  chromiiun  oxides  ("tin- 
five  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetaUic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 


stainless  steel  in  a  20%-60%-20% 
ratio.  These  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  POR  IS  February  4. 1993  through 
July  31, 1994.  This  review  covers  sales 
of  certain  corrosion-resistant  carbon 
steel  flat  products  by  Dongbu  and 
Union. 

United  States  Price 

The  Department  used  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  imrelated  purchasers  in  the 
United  States.  For  Union,  however,  the 
Department  determined,  in  certain 
instances,  that  exporter's  sales  price 
("ESP"),  as  defined  in  section  772(c)  of 
the  Act,  was  a  more  appropriate  basis 
for  calculating  USP  (see  below). 

We  adjusted  USP  for  the  Korean 
value-added  tax  in  accordance  with  oxu" 
practice  as  outlined  in  various 
determinations,  including 
SiUcomanganese  from  Venezuela;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  59  FR  55435  (November  7, 1994). 

Dongbu 

All  of  Dongbu 's  U.S.  sales  were  based 
on  the  price  to  the  first  unrelated 
purchaser  in  the  United  States.  The 
Department  determined  that  purchase 
price,  as  defined  in  section  772  of  the 
Act,  was  the  appropriate  basis  for 
calculating  USP.  Depending  on  the 
.  channel  of  trade,  we  treated  the  date  of 
either  the  purchase  order,  the  internal 
confirmation  or  the  date  of  the 
production  order  as  date  of  sale.  We 
made  adjustments  to  purchase  price, 
where  appropriate,  for  foreign  inland 
fivight,  foreign  brokerage,  ocean  freight, 
containerization,  U.S.  duty  and  U.S. 
brokerage  and  handling. 

No  other  adjustments  were  claimed  or 
allowed. 

Union 

All  of  Union's  U.S.  sales  were  based 
on  the  price,  to  the  first  unrelated 
purchaser  in  the  United  States.  The 
Department  determined  that,  in  most 
instances,  purchase  price,  as  defined  in 
section  772(b)  of  the  Act,  was  the 
appropriate  basis  for  calculating  USP.  In 
a  very  few  instances,  however,  the 
Department  determined  that  exporter's 
sales  price  ("ESP"),  as  defined  in 
section  772(c)  of  the  Act,  was  a  more 
appropriate  basis  for  calculating  USP. 
lliese  instances  involved  either  (a)  sales 
where  the  merchandise  was  resold  after 
entry  into  the  United  States,  or  (b)  sales 
madie  prior  to  importation  where  the 
merchandise  was  further  processed  by 
an  outside  contractor  in  the  United 


States  on  a  fee-for-service  basis.  In  the 
latter  case,  the  Department's 
determination  was  based  on  the 
following  facts:  (a)  Union  America 
("UA"),  Union's  sales  office  in  the 
United  States,  was  the  importer  of 
record  and  took  titie  to  the  merchandise; 
(b)  UA  financed  the  relevant  sales 
transactions;  (c)  UA  arranged  and  paid 
for  the  further  processing;  and  (d)  UA 
assumed  the  seller's  risk.  See  the 
Department's  analysis  memorandum 
(for  Union)  dated  August  10, 1995, 
copies  of  which,  as  well  as  copies  of 
other  memoranda  referred  to  in  this 
notice,  are  available  in  Room  B-099  of 
the  Department's  Central  Records  Unit. 

Because  quantities  were  not  finalized 
until  the  merchandise  was  actually 
shipped  to  the  United  States,  we  treated 
the  date  of  shipment  as  date  of  sale  (see 
the  Department's  analysis  memorandum 
referred  to  above).  We  made 
adjustments  to  purchase  price,  where 
appropriate,  for  cash  discounts  and 
rebates,  foreign  inland  freight,  foreign 
brokerage  and  handling,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S. 
brokerage  and  handling,  U.S.  inland 
freight,  and  duty  drawback.  We  made 
adjustments  to  ESP,  where  appropriate, 
for  cash  discoimts  and  rebates,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  ocean  fi«ight,  marine 
insiurance,  U.S.  duty,  U.S.  brokerage  and 
handling,  U.S.  inland  freight, 
commissions,  credit  expenses,  warranty 
expenses,  indirect  selUng  expenses, 
further  processing  in  the  United  States, 
and  duty  drawback.  Because  Union  had 
understated  its  U.S.  credit  expenses  by 
not  including  bank  charges  therein,  we 
increased  Union's  U.S.  credit  expense 
by  the  amount  of  those  charges,  which 
we  obtained  from  UA's  audited 
financial  statement. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

Based  on  a  comparison  of  the  voliune 
of  home-market  sales  and  third-country 
sales,  we  determined  that  Dongbu's  and 
Union's  home  markets  were  viable. 
Therefore,  in  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  based  FMV 
on  the  packed,  delivered  price  to 
imrelated  purchasers  in  the  home 
market,  using  the  date  of  the  invoice  as 
the  date  of  sale. 

Based  on  a  review  of  Dongbu's  and 
Union's  submissions,  the  Department 
determined  that  only  a  small  percentage 
of  those  companies'  home-market  sales 
were  made  to  related  parties  who,  in 
turn,  resold  the  merchandise 
("downstream  sales").  The  Department 
determined  that  Dongbu  and  Union 
need  not  report  their  home-market 
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downstream  sales  because  of  their  low 
volume. 

Petitioners  alleged  that  Dongbu  and 
Union  sold  corrosion-resistant  carbon 
steel  flat  products  in  the  home  market 
at  prices  below  their  cost  of  production 
("COP").  Based  on  this  allegation,  the 
Department  determined  that  it  had 
reasonable  grounds  to  beUeve  or  suspect 
that  Dongbu  and  Union  had  sold  the 
subject  merchandise  in  the  home  market 
at  prices  below  the  COP.  We  therefore 
initiated  a  cost  investigation,  in 
accordance  with  section  773(b)  of  the 
Act.  As  a  result,  we  investigated 
whether  Dongbu  and  Union  sold  such  or 
similar  merchandise  in  the  home  market 
at  prices  below  the  COP.  In  accordance 
vfith  19  CFR  353.51(c)  we  calculated 
COP  for  Dongbu  and  Union  as  the  sum 
of  reported  materials,  labor,  factory 
overhead,  and  general  expenses,  and 
compared  COP  to  home-market  prices, 
net  of  price  adjustments,  discounts  and 
movement  expenses. 

In  accordance  with  section  773(b)  of 
the  Act,  in  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reas9nable 
period  of  time  in  the  normal  course  of 
trade. 

To  satisfy  the  requirement  of  section 
773(b)(1)  that  below-cost  sales  be 
disregarded  only  if  made  in  substantial 
quantities,  we  appHed  the  following 
methodology.  For  each  model  for  which 
less  than  10  percent,  by  quantity,  of  the 
home-market  sales  during  the  POR  were 
made  at  prices  below  the  COP,  we 
included  all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 
for  which  10  percent  or  more,  but  less 
than  90  percent,  of  the  home-market 
sales  during  the  POR  were  priced  below 
the  COP  of  the  merchandise,  we 
excluded  from  the  calculation  of  FMV 
those  home-market  sales  which  were 
priced  below  the  COP,  provided  that 
they  were  made  over  an  extended 
period  of  time.  For  each  model  for 
which  90  percent  or  more  of  the  home- 
market  sales  during  the  POR  were 
priced  below  the  COP  and  were  made 
over  an  extended  period  of  time,  we 
disregarded  all  sales  of  that  model  in 
our  calculation  and,  in  accordance  with 
section  773(b)  of  the  Act,  we  used  the 
constructed  value  ("CV")  of  those 
models,  as  described  below.  See,  e.g.. 
Mechanical  Transfer  Presses  from  Japan; 
Final  Results  of  Antidiimping  Duty 
Administrative  Review,  59  FR  9958 
(March  2. 1994). 


In  accordance  with  section  773(b)(1) 
of  the  Act,  to  determine  whether  sales 
below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  nmnber  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
imless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  imless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  We  used  CV 
as  the  basis  for  FMV  when  an 
insufficient  niunber  of  home-market 
sales  were  made  at  prices  above  COP. 
See  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan  and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan;  Final 
results  of  Antidumping  Duty 
Administrative  Reviews,  58  FR  64720, 
64729  (December  8, 1993). 

Because  Dongbu  and  Union  provided 
no  indication  that  their  below-cost  sales 
of  models  within  the  "greater  than  90 
percent"  and  the  "between  10  and  90 
percent"  categories  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we 
disregarded  those  sales  within  the  "10 
to  90  percent"  category  which  were 
made  below  cost  over  an  extended 
period  of  time.  In  addition,  as  a  result 
of  our  COP  test  for  home-market  sales  of 
models  within  the  "greater  than  90 
percent"  category,  we  based  FMV  on  CV 
for  all  U.S.  sales  for  which  there  were 
insiifficient  sales  of  the  comparison 
home-market  model  at  or  above  COP. 
Finally,  where  we  found,  for  certain  of 
Dongbu's  and  Union's  models,  home- 
market  sales  for  which  less  than  10 
percent  were  made  below  COP,  we  used 
all  home-market  sales  of  those  models 
in  our  comparisons. 

We  also  used  CV  as  FMV  for  those 
U.S.  sales  for  which  there  was  no 
contemporaneous  sale  of  such  or  similar 
merchandise  in  the  home  market.  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials,  labor,  and  factory 
overhead  in  our  calculations.  Where  the 
general  expenses  were  less  than  the 
statutory  minimimn  of  10  percent  of  the 
cost  of  manufacture  ("COM"),  we 
calculated  general  expenses  as  10 
percent  of  the  COM.  Where  the  actual 
profits  were  less  than  the  statutory 
minimum  of  8  percent  of  the  COM  plus 
general  expenses,  we  calculated  profit 
as  8  percent  of  the  sima  of  COM  plus 


general  expenses.  Based  on  our 
verification  of  Dongbu's  and  Union's 
cost  response,  we  adjusted  Dongbu's 
reported  COP  and  CV  to  reflect  certain 
adjustments  to  general  and 
administrative  expenses  and  interest 
expenses.  See  the  Department's  separate 
cost  calculation  memoranda  for  Dongbu 
and  Union,  both  dated  August  10, 1995. 

Don^u 

In  accordance  with  section  773  of  the 
Act,  for  those  U.S.  models  for  which  we 
were  able  to  find  a  home-market  such  or 
similar  match  that  had  sufficient  above- 
cost  sales,  we  calculated  FMV  based  on 
the  packed,  f.o.b.,  ex-factory,  or 
deUvered  prices  to  unrelated  purchasers 
in  the  home  market.  We  made 
adjustments,  where  appUcable,  for 
certain  rebates  tied  to  specific  sales, 
post-sale  inland  freight,  home-market 
direct  selling  expenses,  i.e.,  credit  and 
warranty  expenses,  and  for  the  Korean 
value-added  tax.  We  also  adjusted  FMV 
for  differences  in  physical 
characteristics  of  the  merchandise. 
Finally,  we  adjusted  FMV  for 
differences  in  packing  by  deducting 
home-market  packing  expenses  from, 
and  adding  U.S.  packing  expenses  to, 
FMV. 

Union 

In  accordance  with  section  773  of  the 
Act,  for  those  U.S.  models  for  which  we 
were  able  to  find  a  home-market  such  or 
similar  match  that  had  sufficient  above- 
cost  sales,  we  calculated  FMV  based  on 
the  packed,  f.o.b.,  ex-factory,  or 
delivered  prices  to  imrelated  purchasers 
in  the  home  market.  We  made 
adjustments,  where  appUcable,  for  post- 
sale  inland  height,  for  home-market 
direct  selling  expenses,  i.e.,  credit 
expenses,  and  for  the  Korean  value- 
added  tax. 

We  treated  Union's  warehousing 
expense  as  an  indirect  selling  expense, 
raflier  than  direct,  as  Union  had 
claimed,  because  Union  evenly 
allocated  this  expense  to  all  home 
market  sales  across-the-board,  rather 
than  calculating  a  discrete  warehousing 
e}a>ense  for  each  home-market  sale. 

We  also  treated  Union's  pre-sale 
inland  fi^ight  as  an  indirect  selling 
expense,  rather  than  direct,  as  Union 
had  claimed,  pursuant  to  the  decision 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  in  Ad  Hoc  Committee  v.  United 
States.  13  F.3d  398  (Fed.  Cir.  1994).  The 
Department  considers  pre-sale 
movement  expenses  as  direct  selling 
expenses  only  if  the  movement 
expenses  in  question  are  directly  related 
to  the  home-market  sales  under 
consideration.  In  order  to  determine 
whether  pre-sale  movement  expenses 
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are  direct  under  the  facts  of  a  particular 
case,  the  Department  examines  the 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are,  for 
analytical  ptirpose,  inextricably  linked 
to  pre-sale  warehousing  expenses.  If  the 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  m<frchandise  to  the 
warehouse  muf .    ^so  be  indirect, 
conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense.  We  note  that,  although  pre-sale 
warehousing  expenses  in  most  cases 
have  been  fotmd  to  be  indirect  selling 
expenses,  these  expenses  may  be 
deducted  from  FMV  as  a  drcumstance- 
of-sale  adjustment  in  a  particular  case  if 
the  respondent  is  able  to  demonstrate 
that  the  expenses  are  directly  related  to 
the  sales  imder  consideration.  In  the 
instant  review,  Union  did  not 
distinguish  between  pre-  and  post-sale 
warehousing  expenses,  nor  did  it 
demonstrate  that  these  expenses  were 
directly  tied  to  the  home-market  sales 
under  consideration.  The  Department, 
therefore,  determined  to  treat  home- 
market  warehousing  expenses  as 
indirect  selling  expenses. 

"We  also  adjusted  FMV  for  differences 
in  packing  by  deducting  home-market 
packing  expenses  from,  and  adding  U.S. 
packing  expenses  to,  FMV. 

During  the  verification  of  Union's 
responses,  the  Department  was  unable 
to  fully  verify  the  accuracy  of  Union's 
reported  home-market  product 
characteristics,  because  Union  did  not 
retain  the  relevant  information  in  its 
records,  thereby  casting  doubt  on  the 
accuracy  of  the  model  match.  It  is  the 
Department's  preference  to  calculate 
antidiunping  duties  on  the  basis  of 
price-to-price  comparisons  whenever 
possible.  It  is  also  the  Department's 
preference  to  use  as  much  of 
respondent's  data  as  possible.  For 
purposes  of  this  review,  therefore,  the 
Department  has  decided  to  use  Union's 
model-matching  product  characteristics, 
but  to  apply  to  all  of  Union's  price-to- 
price  sales  comparisons  a  flat,  across- 
the-board  adjustment  for  differences  in 
physical  characteristics  of  the 
merchandise  ("difmer")  of  20  percent  as 
the  best  information  otherwise  available 
("BIA").  Twenty  percent  is  the 
maximimi  difmer  allowed  between  U.S. 
and  home-market  models  for  the 
purposes  of  comparison.  See  the 
Department's  internal  memorandum 
bom  Joseph  A.  Spetrini  to  Susan  G. 
Esserman,  dated  August  8, 1995. 

In  a  letter  dated  May  24, 1995, 
petitioners  formally  requested  that  the 


Department  consider  Union  and 
Dongkuk  Industries  Co.,  Ltd.  ("DKI"), 
whidi  is  not  a  respondent,  as  a  single 
producer  of  corrosion-resistant  carbon 
steel  flat  products.  This  request  to 
"collapse"  Union  and  DKI  was  not 
made  imtil  well  after  the  180-day 
deadline  for  the  submission  of  new 
factual  information  and  after 
verification  had  been  completed. 
Because  petitioner's  request  was 
ujitimely,  and  the  record  evidence  to 
collapse  Union  and  DKI  is  insufficient, 
the  E)epartment  has  rejected  petitioners' 
request  to  consider  the  issue  of 
collapsing  Union  and  DKI  as  a  single 
producer  of  corrosion-resistant  carbon 
steel  flat  products  [see  the  Department's 
internal  memorandimi  from  Joseph  A. 
Spetrini  to  Susan  G.  Esserman,  dated 
July  28, 1995). 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
that  the  following  margins  exist  for  the 
period  February  4,  1993,  through  July 
31, 1994: 

Certain  CoRROSiON-RESiSTArfr 
Carbon  Steel  Flat  Products 


Producer/manufecturer/exporter 


Dongbu 
Union  ... 


Weigtited- 
average 
margin  (per- 
cent) 


1.74 
5.72 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
pubUcation  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
pubUcation  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  pubUcation  of 
this  notice.  The  Department  will 
pubUsh  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  conmients  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customer  Service  shaU  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentages  stated  above. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  aU 
shipments  of  the  subject  merchandise 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
pubUcation  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act.  A 
cash  deposit  of  estimated  antidumping 
duties  shall  be  required  on  shipments  of 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Korea  as  foUows:  (1) 
The  cash  deposit  rates  for  the  reviewed 
company  will  be  the  rate  estabUshed  in 
the  final  results  of  this  review;  (2)  for 
previously  investigated  companies  not 
Usted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubUshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  the  original  less-than-fair- 
value  ("LTFV")  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  this  case  wiU  be  17.88  percent, 
which  is  the  "aU  others"  rate  for  the 
LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea, 
58  FR  37176  (July  9, 1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CFR 
§  353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  §  353.22. 

Dated:  August  16. 1995. 
Susyi  G.  Essemun, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-21067  Filed  8-23-95;  8:45  am) 
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ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative 


review. 


SUIMARY:  On  February  23, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1992-94  administrative 
review  of  the  anUdumping  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom  (60  FR  10061).  The  review 
covers  one  manufactiirer/exporter  of 
this  merchandise,  United  Engineering 
Steels  Limited  (UES).  The  review  period 
is  Septonber  28, 1992.  through  February 
28, 1994.  We  gave  interested  parties  the 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  UES's  margin  for  these 
final  results. 

EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFOflMATION  CONTACT: 
G.  Leon  McNeill  or  Maiueen  Flannery, 
Office  of  Antidumping  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230,  telephone:  (202)  482-4733. 

8UPPI.BCNTARY  INFORMATION: 

Background 

On  February  23, 1995.  the  Department 
pubhshed  in  the  Federal  Register  (60 
FR  10061)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (58 
FR  15324.  March  22. 1993).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
of  bismuth,  in  coils  or  cut  lengths,  and 
in  numerous  shapes  and  sizes.  Excluded 
from  the  scope  of  this  review  are  other 
alloy  steels  (as  defined  by  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  Chapter  72,  note 
1  (f)),  except  steels  classified  as  other 
alloy  steels  by  reason  of  containing  by 


weight  0.4  percent  or  more  of  lead,  or 
0.1  percent  or  more  of  bismuth, 
tellurium,  or  selenium.  Also  excluded 
are  semi-finished  steels  and  flat-rolled 
products.  Most  of  the  products  covered 
in  this  review  are  provided  for  under 
subheadings  7213.20.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
followring  HTSUS  subheadings: 
7213.31.30.00.  60.00;  7213.39.00.30, 
00.60,  00.90;  7214.40.00.10,  00.30, 
00.50;  7214.50.00.10,  00.30.  00.50; 
7214.60.00.10.  00.30.  00.50;  and 
7228.30.80.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  They  are  not  determinative  of 
the  products  subject  to  the  order.  The 
written  description  remains  dispositive. 
This  review  covers  sales  of  the  subject 
merchandise  manufactiured  by  UES  and 
entered  into  the  United  States  diuing 
the  period  September  28, 1992,  through 
February  28. 1994. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
section  353.22(c)  of  our  regulations.  At 
the  request  of  the  petitioner,  Inland 
Steel  Bar  Company,  and  respondent. 
UES.  we  held  a  pubhc  hearing  on  April 
10. 1995.  We  received  case  and  rebuttal 
briefs  from  the  petitioner  and 
respondent. 

Comment  1:  Petitioner  claims  that  the 
Department  failed  to  adjust  for  actual 
antidiunping  duties  UES  paid  on  lead 
and  bismuth  steel.  It  argues  that,  since 
the  actual  dumping  duties  are  paid  by 
UES,  the  Department  should  treat  the 
duty  as  a  direct  selling  expense  and 
make  an  adjustment  for  the  amount  of 
the  actual  dimiping  duties.  Petitioner 
notes  that  the  Department,  in  previous 
cases,  has  not  considered  estimated 
diunping  duty  deposits  to  be  expenses 
within  the  meaning  of  section 
772(d)(2)(A)  of  the  Tariff  Act  because  of 
the  possibiUty  that  the  estimated  duties 
may  vary  from  actual  duties  that  may  be 
assessed.  However,  it  contends  that, 
where  UES  is  paying  the  actual 
diunping  duties,  the  statute  requires  that 
the  Department  treat  these  duties  the 
same  way  as  any  other  direct  selling 
expense. 

UES  disagrees  with  petitioner  and 
cites,  as  support.  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et.  al. 
(60  FR  10900.  February  28. 1995).  UES 
also  notes  that,  as  part  of  the  debate 
prior  to  the  passage  of  the  Uruguay 
Roimd  Agreements  Act,  attempts  were 
made  to  persuade  Congress  to  change 
the  law  to  permit  the  Department  to 


consider  dumping  duty  as  a  cost,  but 
these  attempts  did  not  succeed.  UES 
argues  that  to  deduct  the  dumping  duty 
from  the  U.S.  price  (USP)  would  be 
double-counting,  because  actual  duties 
assessed  will  offset  any  price 
discrimination. 

Department's  Position:  We  disagree 
with  petitioner.  Antidumping  duties  are 
intended  to  offiset  the  effect  of 
discriminatory  pricing  between  two 
markets.  In  this  context,  making  an 
additional  deduction  from  USP  for  the 
same  antidiunping  duties  that  correct 
this  price  discrimination  would  result 
in  double-counting.  Therefore,  we  have 
not  treated  cash  deposits  of  estimated 
antidumping  duties  as  direct  selling 
expenses.  See  Color  Television 
Receivers  from  the  Republic  of  Korea, 
Final  Results  of  Administrative  Review 
(58  FR  50333,  September  27, 1993)  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Administrative 
Reviews  (60  FR  10900,  February  28, 
1995). 

Comment  2:  Petitioner  argues  that  the 
Department  should  use  the  date  of  order 
entry  rather  than  shipment  date  as  the 
date  of  sale,  as  it  did  in  the  original 
investigation.  Petitioner  argues  that  UES 
has  offered  insufficient  reason  in  this 
review  to  justify  a  change  in  its  date  of 
sale  methodology  from  the  original 
investigation;  in  fact,  petitioner  notes, 
UES  has  conceded  that  the  sales  terms 
have  not  changed  since  the  period  of 
investigation  (POI).  Petitioner  contests 
the  analysis  of  order  changes  UES 
provided  and  the  IDepartment  attached 
as  an  exhibit  to  its  verification  report. 
Petitioner  notes  that  leaded  bar  is 
typically  produced  to  order,  and  thus 
that  the  basic  terms  of  sale — including 
price,  quantity,  and  physical 
specifications — must  generally  be  fixed 
prior  to  manufactiuing  and  shipment. 
Petitioner  contends  that,  due  to  the 
decrease  in  the  value  of  the  British 
pound  diuing  the  period  of  review 
(POR),  UES  changed  its  methodology  in 
order  to  use  the  date  of  shipment  as  the 
date  of  sale,  thus  benefitting  from 
exchange  rate  changes  whidi  result  in 
lower  dumping  margins. 

UES  maintains  that,  during  the  POR. 
more  than  half  the  orders  placed  were 
amended  with  respect  to  their  essential 
terms — price,  quantity,  or  product 
specifications.  UES  agrees  that  it  has  not 
changed  its  pohcy  since  the  POI. 
According  to  UES,  there  were  numerous 
amendments  during  the  POI,  but  it 
lacked  the  computer  capability  at  that 
time  to  analyze  and  quantify  the  order 
amendment  type  and  frequency. 
Therefore,  in  the  investigation  of  sales  at 
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less  than  fair  value  (LTFV),  the 
Department  used  the  order  date  as  the 
date  of  sale.  UES  states  that,  since  the 
POI,  UES  installed  a  new  computer 
system,  able  to  quantify  the  number  of 
amendments  for  each  order,  and  to 
identify  which  orders  modify  essential 
terms.  UES  contends  that  the 
Department's  verifiers  thoroughly 
examined  the  computer  code,  confirmed 
that  the  program  identified  only 
amendments  to  essential  terms,  and  also 
examined  hard  copy  orders  and 
amendment  documents. 

Department's  Position:  We  disagree 
with  petitioner.  During  the  course  of 
verification,  the  verifying  team 
thoroughly  examined  computer 
programs  and  associated  documents, 
and  confirmed  that  a  significant 
percentage  of  U.K.  orders  and  U.S.  sales 
were  amended  subsequent  to  the 
original  purchase  order.  See  Verification 
Report  dated  February  22, 1995  at  page 
4.  Therefore,  because  the  essential  terms 
of  sale  were  not  final  until  the  date  of 
shipment,  the  Department  has  used,  for 
these  final  results,  the  date  of  shipment 
as  the  appropriate  date  of  sale. 

Comment  3:  Petitioner  disputes  the 
model  match  methodology  used  by  the 
Department.  Petitioner  claims  that  in 
the  LTFV  investigation,  the  IDepartment 
used  the  variable  "CONNUM"  as  the 
product  identification  number  for 
identifying  identical  products,  and  the 
variable  "CONSIM"  as  the  product 
identification  number  for  identifying 
similar  products.  Petitioner  argues  that, 
in  the  preliminary  results  of  review,  the 
Department  deviated  fiom  that 
methodology  in  that  it  did  not  use 
similar  home  market  products  as  the 
basis  for  foreign  market  value  (FMV) 
when  a  match  with  an  identical  product 
code  could  not  be  found.  As  a  result,  the 
Department  eliminated  most  of  the 
comparisons  to  similar  merchandise  and 
instead  based  FMV  on  constructed  value 
(CV).  Petitioner  argues  that  similar 
products  should  be  matched  on  the 
basis  of  CONSIM,  not  the  product  code. 

Department's  Position:  We  disagree 
with  petitioner.  Products  should  be 
matched  by  CONNUM,  not  by  CONSIM. 
In  this  case,  the  product  code  is  an 
intranal  company  code  assigned  in  the 
normal  course  of  business.  The 
CONNUM,  on  the  other  hand,  reflects 
the  criteria  which  the  Department  has 
established  for  purposes  of  defining 
identical  and  similar  merchandise. 
CONSIM  is  identical  to  CONNUM, 
except  that  the  grade  designation  is  less 
specific  than  that  identified  by 
CONNUM.  That  is,  it  ignores 
"residuals,"  or  trace  elements.  As  we 
noted  in  the  preliminary  results, 
product  differences  due  to  residuals  are 


.commercially  significant  and  not 
incidental,  as  they  are  designed  into  the 
product.  Therefore.  CONNUM  is  the 
appropriate  variable  to  be  used  for 
model  matching.  However,  in  the 
preliminary  results  of  this  review,  we 
erred  by  matching  the  product  by 
CONNUM  and  product  code.  For  these 
final  results,  we  have  revised  our 
computer  programming  language  to 
match  the  product  by  CONNUM  only. 

Comment  4:  Petitioner  argues  that  the 
Department  should  use  identical 
matches  when  available,  even  if 
quantities  differ.  It  maintains  that  the 
Department  erroneously  matched  the 
U.S.  product  to  a  similar  U.K.  product 
in  the  same  quantity  grouping,  rather 
than  to  the  identical  product  in  a 
different  quantity  grouping,  thereby 
allowing  die  quantity  of  the  sale  to  take 
precedence  over  the  similarity  of  the 
sale.  Petitioner  contends  that  this 
conflicts  with  the  Department's  past 
practice  of  giving  physical  similarity 
precedence  over  other  matching  criteria. 

Department's  Position:  We  agree  with 
petitioner,  and  have  revised  the 
computer  programming  language  to 
match  the  U.S.  product  to  the  identical 
U.K.  product  regardless  of  its  quantity 
grouping  before  matching  it  to  a  similar 
product. 

Comment  5:  The  petitioner  argues 
that,  for  the  CV  calculations,  the 
Department  should  compute  profit 
exclusive  of  UES's  non-arm 's-length 
related  pariy  sales.  Petitioner  asserts 
that  these  prices  are  essentially  transfer 
prices  rather  than  market  prices,  and  it 
makes  little  sense  to  use  the  profit  on 
such  sales  in  calculating  CV  when  the 
sales  themselves  are  excluded  from  the 
price-to-price  comparisons. 

UES  contends  that,  since  UES's  sales 
to  its  related  customers  were  at  arm's 
length,  the  petitioner's  argument  is 
moot.  Furthermore,  UES  asserts  that, 
contrary  to  the  petitioner's  argument, 
related  party  sales  that  fail  the  arm's- 
length  test  should  not  necessarily  be 
excluded  from  the  profit  calculation.  As 
support.  UES  cites  Antifriction  Bearings 
(Other  Tlian  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al.  (60 
FR  10900.  February  28, 1995  (AFB  Final 
Results)).  According  to  UES,  the 
essential  factor  is  whether  the  prices 
used  in  calculating  CV  reflect  the 
market  under  consideration. 

Moreover,  UES  notes  that  the 
petitioner  reUes  on  a  simplistic  analysis 
showing  that  UES's  related  customers, 
on  average,  pay  a  lower  per-unit  net 
price.  UES  asserts,  however,  that  these 
related  customers  paid  a  lower  price 
because  they  purchased  large  quantities. 
UES  notes  that  it  provides  the  same 
price  advantages  to  high-volume  related 


and  unrelated  customers.  UES  contends 
that  this  does  not  represent  non-market, 
uneconomic  transfer  pricing.  On  the 
contrary,  UES  claims  that  it  accepted 
lower  per-unit  profits  to  achieve  higher 
overall  company  profitabihty. 
Consequentiy,  UES  insists  these  profits 
fairly  reflect  the  amount  usually  earned 
on  sales  in  the  market. 

Department's  Position:  We  disagree, 
in  part,  with  both  petitioner  and  UES. 
As  we  stated  in  AFB  Final  Results,  there 
is  no  basis  for  automatically  including, 
for  the  purposes  of  calculating  profit  for 
CV,  sales  to  related  parties  that  fail  the 
arm's-length  test.  This  is  because  in 
doing  the  arm's-length  test  we  may  not 
adjust  for  certain  expenses  that  are 
reflected  in  the  profit  calculation. 
However,  related-party  sales  that  fail  the 
arm's-length  test  can  give  rise  to  the 
possibility  that  certain  elements  of 
value,  such  as  profit,  may  not  fairly 
reflect  an  amount  usually  reflected  in 
sales  of  the  merchandise.  We  considered 
whether  the  amount  for  profit  on  UES's 
sales  to  related  parties  was  reflective  of 
an  amount  for  profit  usually  reflected  on 
sales  of  the  merchandise.  To  do  so,  we 
compared  profit  on  sales  to  related 
parties  that  failed  the  arm's-length  test 
to  profit  on  sales  to  unrelated  parties 
and  arm's-length  sales  to  related  parties. 
Because  the  profit  on  non-arm's-length 
«ales  to  related  parties  varied 
significantly  from  the  profit  on  sales  to 
unrelated  parties  and  arm's-length  sales 
to  related  parties,  we  disregarded  non- 
arm's-length  related-party  sales  for  the 
purposes  of  calciUating  profit  for  CV  for 
these  final  results.  See  proprietary 
memorandum  from  case  analyst  to  file, 
"Lead  eind  Bismuth  Steel  from  the 
United  Kingdom — ^Profit  Analysis," 
dated  July  3, 1995.  See  also  AFBs  Final 
Results. 

Comment  6:  The  petitioner  argues  that 
UES  excluded  the  cost  of  producing 
identical  products  sold  in  third 
countries  from  its  submitted  cost  of 
production.  According  to  the  petitioner, 
UES  did  not  identify  the  one  U.S. 
product  affected  by  this  error.  Therefore, 
petitioner  asserts,  the  Department 
should  make  an  adverse  inference 
regarding  UES's  CV  submission. 
Petitioner  urges  the  Department  to 
increase  the  cost  of  all  U.S.  products  by 
the  largest  understatement  of  reported 
costs  for  the  home  market  models. 

UES  contends  that,  contrary  to  the 
petitioner's  claim,  the  cost  of 
production  for  U.S.  products  was  not 
materially  affected  by  excluding 
production  costs  for  third-country  sales. 
UES  asserts  that  the  petitioner 
misunderstood  the  data  reported  in 
certain  cost  verification  exhibits. 
According  to  UES,  these  exhibits  reveal 
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that  there  were  only  four  products 
manufactured  in  more  than  one  mill  and 
sold  in  both  the  United  Kingdom  and 
third  coimtries.  Additionally,  UES 
claims  that  these  dociunents  show  that 
its  reported  costs  of  those  four  products 
were  sUghtly  higher  than  the  costs  UES 
calculated  by  including  the  third- 
country  production  costs. 

Furthermore,  UES  asserts  that  the 
single  product  mentioned  by  petitioner 
would  have  the  same  cost  with  or 
without  including  production  costs  for 
third-country  sales  because  the  product 
was  only  manufactiued  at  one  of  UES's 
miUs.  Therefore,  UES  contends  the 
petitioner's  proposed  adjustment  to 
UES's  costs  has  no  merit. 

Department's  Position:  We  agree  with 
UES  that  petitioner's  proposed 
adjustment  has  no  merit.  During 
verification,  UES  presented  support 
showing  the  product  in  question  was 
only  produced  in  one  mill;  thus,  third- 
country  production  costs  are  irrelevant. 
Furthermore,  the  petitioner  apparently 
misimderstood  the  results  of  L^S's 
analysis  regarding  the  impact  of  third- 
country  production.  During  verification, 
UES  demonstrated  that  there  were  only 
four  products  manufactiued  in  multiple 
mills  and  sold  in  both  the  home  market 
and  third  coimtries.  The  impact  of 
weight  averaging  the  production  costs 
for  these  four  products  is  minimal. 
Moreover,  as  respondent  noted,  its 
reported  costs  for  the  four  products 
were  slightly  higher  than  the  weighted- 
average  costs  it  calciilated  by  including 
the  production  costs  for  the  third- 
cotmtry  sales  of  these  products.  Thus, 
we  accepted  UES's  submission 
methodology  for  calculating  the  cost  of 
production. 

Comment  7:  Petitioner  notes  that,  at 
the  beginning  of  verification,  UES 
reported  a  minor  clerical  error  that 
increased  the  costs  it  reported  it  had 
incurred  at  one  of  its  mills.  The 
petitioner  argues  that  the  Department 
should  increase  CV  for  all  U.S.  products 
by  the  amount  reported  because  many 
U.S.  products  were  produced  in  that 
particular  mill. 

Department's  Position:  Piumiant  to  19 
CFR  353.59  (1994),  the  IDepartment  may 
disregard  insignificant  adjustments  to 
FMV.  For  individual  adjustments,  those 
which  have  an  ad  valorem  effect  of  less 
than  0.33  percent  of  the  FMV  are 
deemed  insignificant.  Since  UES's 
clerical  error  was  less  than  0.33  percent, 
we  have  disregarded  this  adjustment  in 
calculating  CV.  UES  reported  its 
calculation  of  this  clerical  error  in  Cost 
Verification  Exhibit  1. 

Comment  8:  According  to  the 
petitioner,  the  Department  should 
include  the  company's  1993 


reorganization  costs  for  its  steel  division 
in  the  general  and  administrative  (G&A) 
expense  calculation.  Specifically,  the 
petitioner  suggests  allocating  these 
restructiuing  costs  to  UES's  steel  and 
for^g  divisions  based  on  cost  of  sales. 

UES  asserts  that  the  Department 
should  exclude  the  1993  restructuring 
costs  because  these  costs  reflect  an 
estimate  of  expenses  to  be  inciured  for 
the  company's  1994  reorganization.  UES 
contends  the  restructuring  costs  were 
inciured  after  the  FOR  and  were  less 
than  the  estimated  amount.  In  addition, 
UES  recorded  the  actual  restructiuing 
expenses  by  division  in  its  financial 
accounts  as  the  costs  were  incurred  in 
1994.  Thus,  UES  states,  these 
restructuring  expenses  would  be 
appropriately  captured  in  the  next 
administrative  review. 

Department's  Position:  At  verification, 
UES  demonstrated  that  the  actual 
restructuring  expenses  for  each  division 
were  incurred  after  the  FOR.  Therefore, 
we  have  not  allocated  the  company 
level  1993  estimate  to  each  of  UES's 
mills  for  purposes  of  this  review. 

Comment  9:  The  petitioner  contends 
that  part  of  the  closure  costs  for  UES's 
Templeborough  facility  should  be 
included  in  the  company's  G&A 
expense  calculation.  Specifically,  the 
petitioner  argues  Templeborou^ 
closure  costs  should  be  allocated  to  the 
subject  merchandise  (leaded  bar)  using 
the  same  methodology  the  Department 
applied  to  the  Woodstone  mill  closure 
costs. 

According  to  UES,  the  Department 
should  exclude  Templeborough  closure 
costs  because  the  facility  did  not 
produce  leaded  bar  and  did  not  have  the 
capability  of  producing  any  leaded  steel 
products.  UES  asserts  that,  in  contrast, 
its  Woodstone  mill  produced  leaded 
bar;  therefore,  UES  maintains  that  the 
Department  properly  allocated  the 
Woodstone  closure  costs  to  the  subject 
merchandise  in  its  preliminary  analysis. 
Furthermore,  UES  asserts  that  the 
Department  normally  excludes  non- 
operating  expenses  related  solely  to 
entities  producing  only  non-subject 
merchandise.  UES  notes  it  incurred  only 
non-operating  expenses  in  closing  its 
Templeborough  facility. 

Department's  Position:  At  verification, 
UES  showed  that  its  Templeborough 
facility  did  not  produce  any  leaded  bar 
products.  We  therefore  excluded  these 
non-operating  costs  from  our  calculation 
of  G&A  because  UES  demonstrated  that 
these  closure  costs  related  exclusively  to 
an  operation  that  had  produced  only 
non-subject  merchandise.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Furmryl  Alcohol  from  South 
Africa,  60  FR  22550,  May  8, 1995. 


Comment  10:  UES  maintains  that  the 
Department's  determination  to  exclude 
home  market  related-party  sales  from 
the  price  comparison  is  inappropriate. 
UES  contends  that,  even  if  its  sales  did 
not  satisfy  the  traditional  arm's-length 
test,  other  evidence  on  the  record 
indicates  that  UES's  related-party  price 
are  arm's  length  in  nature.  UES  argues 
that  it  performed  the  Department's 
traditional  test  for  determining  when 
related-party  prices  are  at  arm's  length, 
and  the  test  shows  that  UES's  prices  to 
related  customers  are  on  average  higher 
than  its  prices  to  imrelated  customers^ 
UES  contests  the  Department's 
determination,  stated  in  the  preliminary 
review  results,  that  "UES's  analysis  of 
data  fit>m  this  review  fails  to  provide  an 
accurate  assessment  of  whether  its 
related-party  sales  were  made  at  arm's 
length  because  it  did  not  account  for 
certain  rebates  and  it  did  not  perform  its 
arm's-length  test  on  a  model  group-by- 
model  group  basis."  UES  argues  that  it 
did  perform  its  analysis  on  a  model-by- 
model  basis,  exactly  as,  it  asserts,  the 
Department  customarily  performs  the 
analysis.  According  to  UES,  it  first 
calculated  the  weighted-average  price  of 
each  product  by  CONNUM  for  each 
related  customer  and  for  all  unrelated 
customers  together,  separately  by  level 
of  trade.  It  then  compared  the  average 
price  for  each  related  customer  for  each 
product  to  the  average  price  for  that 
same  product  to  derive  a  ratio  by  which 
the  related-customer  price  was  over  or 
under  the  unrelated  price  for  that 
particular  product.  UES  explains  that  it 
then  weight-averaged  each  customer's 
ratios  to  derive  an  overall  ratio  for  each 
related  customer.  Finally,  UES  weight- 
averaged  all  related  customers'  ratios  to 
yield  the  overall  ratio  between  related 
and  unrelated  customers'  prices.  To 
support  this  explanation,  UES  has 
attached  to  its  brief  the  model-specific 
output. 

UES  argues  that  the  Department 
improperly  deducted  "Rebate  2"  from 
gross  price  in  performing  the  arm's- 
length  test,  thus  skewing  the  analysis. 
See  UES's  proprietary  case  brief  at  pages 
4-6.  It  contends  that  this  rebate  is 
available  on  the  same  terms  to  both 
related  and  imrelated  customers.  UES 
asserts  that  the  varying  use  of  the  rebate 
by  different  customers  is  outside  of 
UES's  knowledge  and  control,  and  does 
not  change  the  fact  that  UES  negotiates 
all  customers'  prices  on  an  arm's-length 
basis. 

UES  argues  that,  even  if  its  sales  did 
not  satisfy  the  traditional  arm's-length 
test,  the  Department  should  still  confirm 
its  previous  determination  that  UES's 
prices  are  market-based  and  non- 
discriminatory. UES  contends  that  it 
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deals  with  all  home  market  customers 
on  an  arm's-length  basis,  whether 
related  or  unrelated.  However,  UES 
claims  the  one  overriding  determinant 
of  price  among  customers — which  has 
nothing  to  do  with  relatedness — is  that 
UES  negotiates  lower  prices  with  high- 
volume  customers.  UES  argues  that  if 
the  Department  identifies  any  price 
difference  between  its  large-quantity 
related  customers  and  its  small-quantity 
unrelated  customers,  it  would  be 
attributed  to  the  fact  that  UES  negotiates 
lower  prices  with  high-volume 
customers.  UES  claims  that  the  same 
issue  arose  in  the  original  LTFV 
investigation,  and  the  Department 
determined  that  UES's  related  party 
prices  were  at  arm's  length.  According 
to  UES,  it  has  confirmed  to  the 
Department  that  its  policy  has  not 
changed  since  the  original  LTFV  • 
investigation  and  that  it  does  not 
discriminate  in  favor  of  related 
customers. 

UES  notes  that,  during  the  FOR,  it 
purchased  one  of  its  largest  customers, 
Lee  Bright  Bar  (LBB).  UES  maintains 
that,  if  there  were  price  discrimination 
In  favor  of  related  parties,  one  would 
expect  its  prices  to  LBB  to  have 
decreased  after  the  purchase.  On  the 
contrary,  UES  argues,  its  prices  to  LBB  • 
Increased  after  it  became  a  related  party, 
and  even  increased  at  a  higher  rate  than 
the  average  for  UES's  customers  in 
general. 

UES  asserts  that,  as  further 
confirmation  of  its  non-discriminatory 
pricing  policy,  it  has  demonstrated  that 
Its  related  prices  are  equivalent  to  prices 
it  charged  to  an  unrelated  German 
customer  which  is  comparable  in  size 
and  purchase  volume  to  UES's  related 
home  market  customers.  UES  ^rgues 
that  its  sales  prices  to  this  unrelated 
German  customer  are  at  or  below  the 
weighted-average  prices  to  its  related 
customers  in  the  United  Kingdom  for 
the  same  products  in  the  same  months. 
UES  counters  petitioner's  argument  that 
differences  in  the  U.K.  and  German 
markets  might  account  for  these  price 
differences  by  stating  that  the  European 
Union  (EU)  is  a  single,  unified  market, 
UES  competes  directly  with  German 
mills,  and  UES's  customers  can  as  freely 
purchase  from  Europetm  producers  as 
fit)mUES. 

Petitioner  argues  that  the  Department 
correctly  included  Rebate  2  among  the 
items  it  deducted  from  gross  sales  price 
in  performing  its  arm's-length  analysis, 
in  accordance  with  its  pohcy  of  using 
net  sales  price,  after  aU  discounts  and 
rebates  have  been  deducted,  in  that 
analysis.  Further,  petitioner  asserts  that 
UES  failed  to  provide  any  written 
documentation  in  support  of  its  claim 


that  all  customers  are  entitled  to  take 
advantage  of  Rebate  2.  Petitioner 
contends  that  UES  is  practicing  de  facto 
price  discrimination  against  unrelated 
customers  through  its  rebate  programs. 
Petitioner  maintains  that,  even  if  UES 
were  not  intentionally  price 
discriminating  against  unrelated 
customers  through  its  rebate  program, 
the  terms  of  Rebate  2  are  too  onerous  to 
uiu«lated  parties  for  them  to  regularly 
take  advantage  of  this  program. 

Petitioner  challenges  what  UES  has 
offered  as  alternate  evidence  that  it  does 
not  discriminate  in  favor  of  related 
customers.  According  to  petitioner, 
UES's  related-party  profit  margin 
demonstrates  Uiat  s^es  to  related  parties 
are  not  made  at  arm's  length.  Petitioner 
argues  that  sales  to  a  single  related 
customer,  LBB,  are  not  representative  of 
sales  to  all  related  parties.  Petitioner 
maintains  that  the  Department  should 
disregard  UES's  claims  regarding  the 
German  market,  since  the  U.K.  market  is 
viable.  Furthermore,  petitioner  asserts 
that  UES  failed  to  provide  for  the  record 
detailed  information,  by  CONNUM,  on 
all  German  sales  in  order  to  show  that 
the  product  mix  was  not  responsible  for 
the  average  price  differences.  Moreover, 
petitioner  states  that,  contrary  to  UES's 
claim,  the  EU  is  not  a  single  market, 
because  significant  currency  variation 
occurs  between  EU  member  countries. 
Petitioner  argues  that  UES's  claim  must 
be  rejected  because  Congress  has 
specifically  prohibited  looking  at 
customs  unions,  such  as  the  UE,  as  a 
single  country  in  determining  the 
occurrence  of  dumping.  Petitioner, 
contends  that  the  IDepartment  should 
not  make  an  adjustment  to  its  arm's- 
length  test  to  take  into  account 
differences  in  sales  volumes  because  the 
analysis  of  UES's  sales  data 
demonstrates  that  there  were  no  sales 
made  at  different  levels  of  trade  and 
different  quantities  during  the  FOR. 

Department's  Position:Vfe  disagree 
writh  respondent.  The  information  UES 
originally  presented  did  not  indicate 
that  UES  had  performed  the  arm's- 
length  test  on  a  model  group-by-model 
group  basis.  The  first  time  this  was 
mentioned,  and  the  model-specific 
output  submitted  to  the  Department, 
was  in  UES's  case  brief  of  March  27, 
1995.  In  any  event,  UES's  test  was 
inaccurate  since  it  failed  to  deduct 
certain  rebates  from  the  sales  prices 
before  comparisons  were  made.  UES's 
argument  that  we  should  not  deduct 
rebates  prior  to  the  arm's  length  test  is 
incorrect.  Because  these  rebates  are 
adjustments  to  price  which  UES  made, 
we  must  deduct  them  from  UES's  home 
market  prices  in  order  to  fairly  compare 
the  prices  ultimately  paid  by  related  and 


unrelated  customers.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  RepubUc  of 
Germany  (54  FR  19089, 19090.  May  3, 
1989). 

Even  if  we  were  to  abandon  our 
traditional  arm's-length  test  in  this  case, 
there  is  not  sufficient  evidence  on  the 
record  to  demonstrate  that  UES  meets 
an  acceptable  alternate  test.  In  order  to 
determine  whether  UES's  sales  to 
related  home  market  customers  were 
arm's-length  in  nature,  we  conducted  a 
three-pronged  analysis.  See  the 
proprietary  memorandum  from  case 
analyst  to  file  concerning  UES's  related 

party  sales  dated  July .  1995.  Based 

on  our  analysis,  we  concluded  that 
UES's  home  market  sales  to  related 
parties  were  not  at  arm's  length. 
Accordingly,  we  have  not  used  these 
sales  in  our  determination  of  FMV. 

Comment  1 1 :  UES  states  that  the 
Department  correctly  decided  that, 
where  possible,  it  would  match  U.S.  and 
LLK.  sales  within  two  quantity  groups: 
one  of  25  tons  or  more,  and  one  of  less 
than  25  tons.  However,  UES  argues  that, 
in  its  dumping  margin  computer 
program,  the  Department  assigned  all 
U.S.  sales  to  the  less-than-25-tons  group 
by  inadvertently  using  the  wrong 
quantity  variable. 

Department's  Position:  We  agree  and 
have  revised  the  computer  programming 
language  accordingly. 

Comment  12:  UES  contends  that, 
instead  of  using  selUng  and  packing 
expenses  from  the  sales  database  in  its 
cost  of  production  calculations,  the 
Department  erroneously  used  the 
average  selling  and  packing  expenses 
from  the  cost  database. 

Department's  Position:  We  agree  and 
have  revised  our  calculations 
accordingly. 

Comment  13:  UES  maintains  that  the 
Department  erred  in  faiUng  to  adjust 
invoice  quantity  by  the  amount  shown 
in  the  quantity  adjustment  field. 
According  to  UES,  this  field  shows 
corrections  to  invoice  quantity  which 
UES  issues  to  its  customers  to  correct 
invoice  errors. 

Department's  Position:  We  agree  and 
have  made  the  appropriate  revision  in 
our  calculations. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  September  1. 1992,  through 
February  28, 1994:  x 
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Manufac- 
turer/Ex- 
porter 

Period  of  review 

Margin 
(per- 
cent) 

United  Engi- 
neering 
Steels  Ltd. 
(UES) 

9/28/92-2/28/94 

5.05 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  Customs 
Service. 

Furthennore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consiunption,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  shown  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  25.82 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements  shaU 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretfury's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 


order  is  hereby  requested.  Failiu^  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1) 
and  19  CFR  353.22. 

Dated:  August  17. 1995. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
A  dministra  tion . 

[PR  Doc.  95-20934  Filed  8-23-95;  8:45  am] 
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[C-401-401] 

Certain  Cart>on  Steel  Products  From 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

coimtervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
coimtervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden.  We 
preliminarily  determine  the  net  subsidy 
to  be  2.98  percent  ad  valorem  for  the 
period  January  1, 1993  through 
December  31, 1993.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Christopher 
Jimenez,  Office  of  Countervailing 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  11, 1985,  the  Department 
published  in  the  Federal  Register  (50 
FR  41547)  the  countervailing  duty  order 
on  certain  carbon  steel  products  from 
Sweden.  On  October  7, 1994,  the 
Department  published  a  notice  of 
"Oipportmiity  to  Request  an 
Administrative  Review"  (59  FR  5166)  of 
this  coimterveiiling  duty  order.  We 
received  a  timely  request  for  review 


from  SSAB  Svenskt  Stal  AB  (SSAB),  the 
sole  known  producer/exporter  of  the 
subject  merchandise  during  the  period 
of  review  (POR). 

We  initiated  the  review,  covering  the 
period  January  1, 1993  through 
December  31, 1993,  on  November  14, 
1994  (59  FR  56459).  We  conducted 
verification  of  the  questionnaire 
responses  fit)m  March  27, 1995  through 
March  31, 1995.  The  review  covers 
SSAB  and  nine  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
GATT^ubsidies  Code,  the  U.S.  statute, 
and  to  the  Department's  regulations  are 
in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 
References  to  the  Department's 
Coimtervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  (54  FR  23366;  May 
31, 1989)  (Proposed  Regulations),  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80;  Jan.  3, 1995. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  carbon  steel 
products  fi^m  Sweden.  These  products 
include  cold-rolled  carbon  steel,  flat- 
rolled  products,  whether  or  not  , 
corrugated  or  crimped:  whether  or  not 
pickled,  not  cut,  not  pressed  and  not 
stamped  to  non-rectangidar  shape;  not 
coated  or  pleated  with  metal  and  not 
clad;  over  12  inches  in  width  and  of  any 
thickness;  whether  or  not  in  coils. 
During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7209.11.0000,  7209.12.0000, 
7209.13.0000,  7209.21.0000, 
7209.22.0000,  7209.23.0000, 
7209.24.5000,  7209.31.0000, 
7209.32.0000,  7209.33.0000, 
7209.34.0000,  7209.41.0000, 
7209.43.0000,  7209.44.0000. 
7209.90.0000,  7211.30.5000, 
7211.41.7000  and  7211.49.5000. 
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Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

pecause  SSAB  is  the  only 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States, 
SSAB's  net  subsidy  rate  is  also  the 
country-wide  rate. 

Privatization 

SSAB  was  partially  privatized  twice, 
in  1987  and  in  1989.  In  the  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Sweden  (58  FR  37385;  July  9. 
1993)  (Final  Determination),  the 
Department  found  that  SSAB  had 
received  countervailable  subsidies  prior 
to  these  partial  privatizations.  Further, 
the  Department  found  that  a  private 
party  piu-chasing  all  or  part  of  a 
government-owned  company  can  repay 
prior  subsidies  on  behalf  of  the 
company  as  part  or  all  of  the  sales  price 
[see  the  General  Issues  Appendix 
appended  to  the  Final  Countervailing 
EKity  Determination;  Certain  Steel 
Products  bom  Austiia  (58  FR  37262; 
July  9, 1993)  (General  Issues 
Appendix)).  Therefore,  to  the  extent  that 
a  portion  of  the  sales  price  paid  for  a 
privatized  company  can  be  reasonably 
attributed  to  prior  subsidies,  that 
portion  of  those  subsidies  will  be 
extinguished. 

To  calculate  the  subsidies  remaining 
with  SSAB  after  each  partial 
privatization,  we  performed  the 
following  calculations.  We  first 
calculated  the  net  present  value  (NPV) 
of  the  future  benefit  stream  of  the 
subsidies  at  the  time  of  the  sale  of  the 
shares.  We  then  multiplied  the  NPV  by 
the  percentage  of  shares  the  government 
retained  after  the  sale  to  derive  the 
amount  of  subsidies  not  affected  by 
privatization.  Next,  we  estimated  the 
portion  of  the  purchase  price  which 
represents  repayment  of  prior  subsidies 
in  accordance  with  the  methodology 
described  in  the  "Privatization"  section 
of  the  General  Issues  Appendix  (58  FR 
37259).  This  amount  was  then 
subtracted  from  the  NPV,  and  the  result 
was  divided  by  the  NPV  to  calculate  the 
ratio  representing  the  amount  of 
subsidies  remaining  with  SSAB  after 
each  partial  privatization. 

With  respect  to  sales  of  "productive 
units"  by  SSAB,  we  have  followed  the 
same  methodology  used  in  the  Final 
Determination  (58  FR  37385).  hi 
accordance  with  that  methodology,  a 
portion  of  the  price  paid  when  a 
productive  unit  is  sold  is  allocable  to 
repayment  of  subsidies  received  in  prior 
years  by  the  seller  of  the  productive 
unit.  The  subsidies  aUocated  to  the  POR 
have  been  reduced  for  all  of  the 


programs,  as  described  above,  fhese 
subsidies  were  further  adjusted  by  the 
asset  value  of  the  productive  ^mit.  For 
a  further  explanation  of  the 
Department's  methodology  regarding 
"sales  of  productive  units  "  and  these 
calculations,  see  the  "Restructuring" 
section  of  the  General  Issues  Appendix 
(58  FR  37265). 

To  calculate  the  benefit  provided  to 
SSAB,  we  multiplied  the  benefit 
calculated  for  1993,  adjusted  for  sales  of 
productive  units,  by  the  ratio 
representing  the  amount  of  subsidies 
remaining  with  SSAB  after  the  partial 
privatization.  We  then  divided  the 
results  by  the  company's  total  sales  in 
1993. 

Analysis  of  Programs 

I.  Programs  Preliminarily  Found  to 
Confer  Subsidies 

(1)  Equity  Infusion 

In  1981,  the  Government  of  Sweden 
(COS)  provided  equity  capital  to  SSAB 
totaling  1,125  million  Swedish  kroner 
(MSEK).  Simultaneously,  Granges,  a 
private  company  and  the  only  other 
shareholder  at  the  time,  contributed  375 
MSEK.  To  persuade  Granges  to 
contribute  this  equity  capital,  the  COS 
guaranteed  a  specified  sum  to  be  paid  to 
Granges  in  1991.  Because  of  this 
arrangement,  we  determined  that  the 
375  MSEK  paid  by  Granges  was  an 
equity  infusion  provided  indirectly  by 
the  GOS,  through  Granges,  specifically 
to  SSAB.  See,  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  (59  FR  6620;  February  11, 1994) 
(Final  Results  Cold-Rolled)  and  Final 
Determination  (58  FR  37385). 

hi  the  Final  Results  Cold-Rolled  (59 
FR  6620)  and  in  the  Final  Determination 
(58  FR  37385),  we  determined  that 
SSAB  was  unequityworthy  in  1981 
when  it  received  the  equity  infusions, 
and  that  the  two  equity  infusions  are 
therefore  countervailable.  There  has 
been  no  new  information  or  evidence  of 
changed  circumstances  in  this  review  to 
warrant  reconsideration  of  this 
determination. 

In  accordance  with  the  "Equity" 
section  of  the  General  Issues  Appendix, 
we  treated  the  equity  infusions  as 
grants.  To  calculate  the  benefit  from 
these  equity  infusions  for  the  POR,  we 
used  the  grant  methodology  as 
described  in  the  "Allocation"  section  of 
the  General  Issues  Appendix  (58  FR 
37226).  Because  the  Department 
determined  in  the  Final  Determination 
that  the  infusions  are  non-recurring 
subsidies,  we  have  allocated  the 
subsidies  over  15  years,  the  average 
useful  life  of  assets  in  the  steel  industry, 


according  to  the  asset  classes  guidelines 
of  the  Internal  Revenue  Service.  As  the 
discount  rate,  we  have  used  SSAB's 
company-specific  interest  rate  on  fixed- 
rate  long-term  loans  (see  §355.49  of  the 
Proposed  Regulations). 

We  reduced  the  benefit  from  these 
equity  infusions  attributable  to  the  POR 
according  to  the  methodology  outlined 
in  the  "Privatization"  section  above.  We 
then  divided  the  result  by  SSAB's  total 
sales  for  1993.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.82  percent  ad  valorem. 

(2)  Structural  Loans 

SSAB  received  structural  loans  under 
three  separate  pieces  of  legislation  for 
investment  in  plant  and  equipment.  The 
loans  were  disbursed  in  installments 
between  1978  and  1983.  All  three  loans 
were  outstanding  during  the  POR. 

According  to  the  terms  of  the  loans, 
all  three  structural  loans  were  interest- 
free  for  three  years  from  the  date  of 
disbiusement.  After  that  time,  one  loan 
incurred  interest  at  a  fixed  rate  of  five 
percent  per  annum  while  the  other  two 
loans  incurred  interest  at  a  variable  rate 
subject  to  change  every  five  years.  The 
variable  interest  rate  on  these  two  loans 
is  set  at  the  rate  of  the  long-term 
government  bonds  plus  a  0.25  percent 
margin.  After  a  five-year  grace  period, 
the  principal  is  repaid  in  20  equal 
installments  at  the  end  of  each  calendar 
year. 

hi  die  Final  Results  Cold-Rolled  (59 
FR  6620)  and  in  the  Final  Determination 
(58  FR  37385),  we  determined  that  these 
loans  are  countervailable  because  they 
were  provided  specifically  to  SSAB  on 
terms  inconsistent  with  commercial 
considerations.  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  determination. 

To  calculate  the  benefit  from  the 
fixed-rate  structural  loan,  we  employed 
the  long-term  loan  methodology 
described  in  §  355.49(c)(1)  of  the 
Proposed  Regulations.  To  calculate  the 
benefits  from  the  two  variable-rate 
loans,  we  used  the  variable-rate  long- 
term  loan  methodology  described  in 
§  355.49(d)(1)  of  die  Proposed 
Regulations.  As  the  discount  rate,  we 
used  the  same  benchmark  previously 
estabUshed.  See,  Final  Results  Cold- 
Rolled  (59  FR  6620)  and  Final 
Determination  (58  FR  37385). 

We  reduced  the  benefit  attributable  to 
the  POR  from  the  fixed-rate  structural 
loan  according  to  the  methodology 
outUned  in  the  "Privatization"  section 
above.  We  then  aggregated  the  benefits 
for  the  three  loans  (fixed  interest  rate 
and  variable  interest  rate)  and  divided 
the  results  by  SSAB's  total  sales  for 
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1993.  On  this  basis,  we  preUminarily 
detennine  the  net  subsidy  from  the 
three  structural  loans  to  be  0.38  percent 
ad  valorem. 

(3)  Forgiven  Reconstruction  Loans 

The  GOS  provided  reconstruction 
loans  to  SSAB  between  1979  and  1985 
to  cover  operating  losses,  investment  in 
certain  plants  and  equipment,  and  for 
employment  promotion  purposes.  The 
loans  were  interest  free  for  three  years, 
alter  which  a  fixed  interest  rate  was 
charged.  According  to  the  terms  of  the 
loans,  up  to  half  of  the  outstanding 
amoimt  of  the  loan  can  be  written  off 
after  the  second  calendar  year  follov\ring 
the  disbuirsement.  The  remainder  of  the 
loan  can  be  written  off  entirely  at  the 
end  of  the  ninth  calendar  year  after 
disbursement,  Pursuant  to  the  terms  of 
the  reconstruction  loans,  the  GOS  wrote 
off  large  portions  of  principal  and 
accrued  interest  on  these  loans  between 
1980  and  1990. 

In  the  Final  Results  Cold-Rolled  (59 
FR  6620)  and  in  the  Final  Determination 
(58  FR  37385),  we  determined  that 
forgiveness  of  these  loans  is 
coimtervailable.  There  has  been  no  new 
information  or  evidence  of  changed 
circiunstances  in  this  review  to  warrant 
reconsideration  of  this  determination. 

To  calculate  the  benefit,  we  treated 
the  written-off  portions  of  the 
reconstruction  loans  as  coimtervailable 
grants  received  in  the  years  the  loans 
were  forgiven  and  calculated  the  benefit 
using  the  grant  methodology  as 
described  in  the  "Allocation"  section  of 
the  General  Issues  Appendix  (58  FR 
37225).  We  reduced  the  benefits  from 
these  grants  attributable  to  the  FOR 
according  to  the  methodology  outlined 
in  the  "Privatization"  section  above.  We 
then  divided  the  results  by  SSAB's  total 
sales  for  1993.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  the  three  structural  loans  to  be  1.77 
percent  ad  valorem. 

(4)  Grants  for  Temporary  Employment 
for  Public  Works 

The  GOS  provided  temporary 
employment  grants  to  companies  and 
government  agencies  which  hired 
individuals  on  a  temporary  basis  to 
work  on  pubUc  works  projects  (e.g., 
construction,  road  building,  repairs). 
SSAB  received  such  grants  between 
1979  and  1988. 

In  the  Final  Results  Cold-Rolled  (59 
FR  6620)  and  in  the  Final 
Determination:  (58  FR  37385),  we 
determined  that  these  grants  are 
countervailable.  There  has  been  no  new 
information  or  evidence  of  changed 
circiunstances  in  this  review  to  warrant 
reconsideration  of  this  determination. 


We  calculated  the  net  subsidy  of  the 
grant  received  in  1979  using  the  grant 
methodology  as  described  in  the 
"Allocation"  section  of  the  General 
Issues  Appendix.  The  amounts  received 
by  SSAB  under  this  program  in  all  other 
years  were  less  than  0.5  percent  of  the 
value  of  the  company's  total  sales  in 
each  year.  Therefore,  those  amounts 
were  allocated  to  the  year  of  receipt. 
See,  "Allocation"  section  of  the  General 
Issues  Appendix  (37226). 

To  calculate  the  benefit  for  the  POR, 
we  reduced  the  benefit  bom  the  1979 
grant  according  to  the  methodology 
outlined  in  the  "Privatization"  section 
above.  We  then  divided  the  result  by 
SSAB's  total  sales  for  1993.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  to  be  0.01  percent  ad 
valorem. 

U.  Programs  Preliminarily  Found  Not  to 
Confer  Subsidies 

Research  &  Development  (R&D)  Loans 
and  Grants 

The  Swedish  National  Board  for 
Industrial  and  Technical  Development 
(NUTEK)  provides  research  and 
development  loans  and  grants  to 
Swedish  industries  for  R&D  purposes. 
One  type  of  R&D  lo&n  (industrial 
development  loans)  is  mostly  aimed  at 
"new"  industries  such  as  the 
biotechnical,  electronic,  and  medical 
industries.  Another  type  of  R&D  loan 
(energy  efficiency  loans)  is  directed 
towards  big  energy  consumers. 

The  loans  accrue  interest  equal  to  the 
official  "discount"  rate  plus  a  premium 
of  3.75  percent.  However,  no  interest  or 
principal  payments  are  due  until  the 
R&D  project  is  completed.  If  upon 
completion  of  a  project  the  company 
wishes  to  use  the  research  results  for 
commercial  purposes,  the  loan  must  be 
repaid.  On  the  other  hand,  if  the 
company  decides  not  to  utilize  the 
results  and,  therefore,  does  not  claim 
proprietary  treatment  for  the  results, 
NUTEK  will  forgive  the  loan  and  the 
results  of  the  research  become  publicly 
available. 

SSAB  had  several  R&D  loans 
outstanding  during  the  POR  on  which  it 
did  not  make  either  principal  or  interest 
payments.  However,  we  cannot 
determine  whether  SSAB  has  received  a 
countervailable  benefit  until  the 
research  is  completed.  It  is  only  then 
that  it  is  known  (1)  whether  the  loans 
are  forgiven,  and  (2)  if  the  loans  were 
not  forgiven,  whether  the  accrued 
interest  is'less  than  what  would  have 
accrued  had  the  loans  been  provided  at 
commercial  rates.  See,  Final  Results 
Cold-Rolled  (59  FR  6620)  and  Final 
Determination  (58  FR  37385).  Therefore, 


we  will  continue  to  examine  the  R&D 
loans  in  future  administrative  reviews. 

As  explained  above,  NUTEK  may 
forgive  R&D  loans  if  the  companies 
receiving  them  disseminate  publicly  the 
results  of  the  research  financed  by  the 
loans.  Although  the  Department's 
practice  is  to  treat  forgiven  R&D  loans  as 
grants,  if  the  research  results  are 
pubhcly  available,  such  assistance  does 
not  bestow  a  countervailable  benefit. 
See,  Final  Resuhs  Cold-Rolled  (59  FR 
6620)  and  Final  Determination  (58  FR 
37385).  During  the  POR,  three  loans 
were  forgiven.  At  verification,  we 
confirmed  that  the  results  of  these 
research  projects  were  pubUcly 
available.  On  this  basis,  we 
preliminarily  detennine  that  this  R&D 
program  did  not  confer  countervailable 
benefits  on  the  export  of  the  subject 
merchandise  to  the  United  States  during 
the  POR. 

in.  Programs  Preliminarily  Found  Not  to 
be  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  SSAB  did  not  apply  for  or  receive 
benefits  under  them  during  the  POR: 

(A)  Regional  Development  Grants 

(B)  Transportation  Grants 

(C)  Location-of-industry  Loans 

IV.  Program  Preliminarily  Found  to  be 
Terminated 

We  also  examined  the  following 
program  and  preliminarily  determine 
that  the  program  has  been  officially 
terminated  and  there  are  no  residual 
benefits.  See,  Memorandum  to  File 
dated  June  23,  1995  regarding 
termination  of  the  program,  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce. 

State  Stockpiling  Subsidies 

Preliminary  Results  of  Review 

For  the  period  January  1, 1993 
through  December  31, 1993,  we 
preliminarily  determine  the  net  subsidy 
to  be  2.98  percent  ad  valorem. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties: 

All  Companies  2.98  percent  ad  valorem 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  2.98  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  all 
manufacturers,  producers,  and 
exporters,  entered  or  withdrawn  frY)m 
warehouse,  for  consumption  on  or  after 
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the  date  of  publication  of  the  final 
results  of  this  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  pubhcation  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubhcation.  Rebuttal 
brie£5,  limited  to  arguments  raised  in 
case  briefe,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  written 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
cUent  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
§  355.38(c)  of  the  regulations,  are  due. 
The  Department  will  pubhsh  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  August  16, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-21069  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  3510-OS-P 


[C-401-804] 

Certain  Cut-to*Length  Cart>on  Steel 
Plate  From  Sweden;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 


cut-to-length  carbon  steel  plate  fixim 
Sweden.  We  preliminarily  determine 
the  net  subsidy  to  be  2.98  percent  ad 
valorem  for  the  period  December  7, 

1992  through  December  31, 1993.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Christopher 
Jimenez,  Office  of  Countervailing 
CompUance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  17, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  43758)  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Sweden.  On  August  3, 1994, 
the  Department  pubUshed  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (59  FR  39543) 
of  this  countervailing  duty  order.  We 
received  a  timely  request  for  review 
from  SSAB  Svenskt  Stal  AB  (SSAB),  the 
sole  known  producer/exporter  of  the 
subject  merchandise  during  the  period 
of  review  (POR). 

We  initiated  the  review,  covering  the 
period  December  7, 1992  through 
December  31, 1993,  on  September  8, 
1994  (59  FR  46391).  We  conducted 
verification  of  the  questionnaire 
responses  from  March  27, 1995  through 
March  31, 1995.  The  review  covers 
SSAB  and  ten  programs. 

Because  the  POR  covers  only  three 
weeks  in  1992  (December  7  through 
December  31, 1992),  the  Department 
determined  that  it  was  appropriate  to 
apply  the  assessment  rate  calculated  for 

1993  to  exports  made  during  the  three- 
week  period.  See,  Memorandum  for 
Joseph  A.  Spetrini  from  the  Steel  Team 
dated  October  3,  1994,  regarding 
calculation  of  the  assessment  rate  in  the 
first  administrative  reviews  of  the 
Certain  Steel  Countervailing  Duty 
Ordeps,  which  is  on  file  in  Uie  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 


othenvise  indicated,  all  citations  to  the 
GATT  Subsidies  Code,  the  U.S.  statute, 
and  to  the  Department's  regulations  are 
in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 
References  to  the  Department's 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Pubhc  Comments,  (54  FR  23366,  May 
31, 1989)  (Proposed  Regulations),  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80,  Jan.  3, 1995. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cut-to-length 
carbon  steel  plate  from  Sweden.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
rehef),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetaUic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  During  the  review  period, 
such  merchandise  was  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7208.31.0000, 
7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  in  this  order  are 
flat-rolled  products  of  non-rectangular 
cross-section  where  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
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"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  from 
this  order  is  grade  X-70  plate.  The  HTS 
item  niunbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Because  SSAB  is  the  only 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States, 
SSAB's  net  subsidy  rate  is  also  the 
country-wide  rate. 

Privatization 

SSAB  was  partially  privatized  twice, 
ui  1987  and  in  1989.  In  the  Final 
Affirmative  Countervailing  Duty 
£)eterminations:  Certain  Steel  Products 
from  Sweden  (58  FR  37385,  July  9, 
1993)  (Final  Determination),  the 
Department  found  that  SSAB  had 
received  countervailable  subsidies  prior 
to  these  partial  privatizations.  Further, 
the  Department  found  that  a  private 
party  purchasing  all  or  part  of  a 
government-owned  company  can  repay 
prior  subsidies  on  behalf  of  the 
company  as  part  or  all  of  the  sales  price 
[see  the  General  Issues  Appendix 
appended  to  the  Final  Countervailing 
Duty  Determination;  Certain  Steel 
Products  from  Austria  (58  FR  37262, 
July  9, 1993)  (General  Issues 
Appendix)).  Therefore,  to  the  extent  that 
a  portion  of  the  sales  price  paid  for  a 
privatized  company  can  be  reasonably 
attributed  to  prior  subsidies,  that 
portion  of  those  subsidies  will  be 
extinguished. 

To  calculate  the  subsidies  remaining 
with  SSAB  after  each  partial 
privatization,  we  performed  the 
following  calculations.  We  first 
calciilated  the  net  present  value  (NPV) 
of  the  fut\u«  benefit  stream  of  the 
subsidies  at  the  time  of  the  sale  of  the 
shares.  We  then  mulUpUed  the  NPV  by 
the  percentage  of  shares  the  government 
retained  after  the  sale  and  derived  the 
amoimt  of  subsidies  not  affected  by 
privatization.  Next,  we  estimated  die 
portion  of  the  purchase  price  which 
represents  repayment  of  prior  subsidies 
in  accordance  with  the  methodology 
described  in  the  "Privatization"  section 
of  the  General  Issues  Appendix  (58  FR 
37259).  This  amoimt  was  then 
subtracted  from  the  NPV,  and  the  result 
was  divided  by  the  NPV  to  calculate  the 
ratio  representing  the  amount  of 
subsidies  remaining  with  SSAB  after 
each  partial  privatization. 

With  respect  to  sales  of  "productive 
units"  by  SSAB.  we  have  followed  the 
same  methodology  used  in  the  Final 
Determination  (58  FR  37385).  In 


accordance  with  that  methodology,  a 
portion  of  the  price  paid  when  a 
productive  unit  is  sold  is  allocable 
repayment  of  subsidies  received  in  prior 
years  by  the  seller  of  the  productive 
unit.  The  subsidies  allocated  to  the  POR 
have  been  reduced  for  all  of  the 
programs,  as  described  above.  These 
subsidies  were  further  adjusted  by  the 
asset  value  of  the  productive  unit.  For 
a  further  explanation  of  the 
Department's  methodology  regarding 
"sales  of  productive  units"  and  these 
calculations,  see  the  "Restructuring" 
section  of  the  General  Issues  Appendix 
(58  FR  37265). 

To  calculate  the  benefit  provided  to 
SSAB,  we  midtiphed  the  benefit 
calculated  for  1993,  adjusted  for  sales  of 
productive  units,  by  the  ratio 
representing  the  amount  of  subsidies 
remaining  with  SSAB  after  the  partial 
privatization.  We  then  divided  the 
results  by  the  company's  total  sales  in 
1993. 

Analysis  of  Programs 

/.  Programs  Preliminarily  Found  to 
Confer  Subsidies 

(1)  Equity  Infusion 

In  1981,  the  Government  of  Sweden 
(COS)  provided  equity  capital  to  SSAB 
totaling  1,125  million  Swedish  kroner 
(MSEK).  Simultaneously,  Granges,  a 
private  company  and  the  only  other 
shareholder  at  the  time,  contributed  375 
MSEK.  To  persuade  Granges  to 
contribute  this  equity  capital,  the  GOS 
guaranteed  a  specified  siun  to  be  paid  to 
Granges  in  1991.  Because  of  this 
arrangement,  we  determined  that  the 
375  MSEK  paid  by  Granges  was  an 
equity  infusion  provided  indirectly  by 
the  COS,  through  Granges,  specifically 
to  SSAB.  See,  Final  Determination  (58 
FR  37387). 

In  the  Final  Determination  (58  FR 
37385)  and  in  the  final  determination 
from  a  previous  investigation  of 
Swedish  steel.  Final  Affirmative 
Coimtervailing  Duty  Determinations; 
Certain  Carbon  Steel  Products  from 
Sweden  (50  FR  33377,  August  19,  1985) 
(Final  Certain  Carbon  Steel  Products), 
we  determined  that  SSAB  was 
imequityworthy  in  1981  when  it 
received  the  equity  infusions,  and  that 
the  two  equity  infusions  are  therefore 
coimtervailable.  There  has  been  no  new 
information  or  evidence  of  changed 
drciun stances  in  this  review  to  warrant 
reconsideration  of  this  determination. 

In  accordance  with  the  "Equity" 
section  of  the  General  Issues  Appendix, 
we  treated  the  equity  infusions  as 
grants.  To  calculate  the  benefit  from 
these  equity  infusions  for  the  POR,  we 
used  the  grant  methodology  as 


described  in  the  "Allocation"  section  of 
the  General  Issues  Appendix  (58  FR 
37226).  Because  the  Department 
determined  in  the  Final  Determination 
that  the  infusions  are  non-reciuring 
subsidies,  we  have  allocated  the 
subsidies  over  15  years,  the  average 
useful  fife  of  assets  in  the  steel  industry, 
according  to  the  asset  guideline  classes 
of  the  Internal  Revenue  Service.  As  the 
discoimt  rate,  we  have  used  SSAB's 
company-specific  interest  rate  on  fixed- 
rate  long-term  loans  (see  §  355.49  of  the 
Proposed  Regulations). 

We  reduced  the  benefit  from  these 
equity  infusions  attributable  to  the  POR 
according  to  the  methodology  outlined 
in  the  "Privatization"  section  above.  We 
then  divided  the  result  by  SSAB's  total 
sales  for  1993.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.82  percent  ad  valorem. 

(2)  Structural  Loans 

SSAB  received  structural  loans  under 
three  separate  pieces  of  legislation  for 
investment  in  plant  and  equipment.  The 
loans  were  disbursed  in  installments 
between  1978  and  1983.  All  three  loans 
were  outstandine  diuing  the  POR. 

According  to  the  terms  of  the  loans, 
all  three  structural  loans  were  interest- 
free  for  three  yeara  firom  the  date  of 
disbursement.  After  that  time,  one  loan 
incmred  interest  at  a  fixed  rate  of  five 
percent  per  aimiun  while  the  other  two 
loans  inciured  interest  at  a  variable  rate 
subject  to  change  every  five  years.  The 
variable  interest  rate  on  these  two  loans 
is  set  at  the  rate  of  the  long-term 
government  bonds  plus  a  0.25  percent 
margin.  After  a  five-year  grace  period, 
the  principal  is  repaid  in  20  equal 
installments  at  the  end  of  each  calendar 
year. 

In  the  Final  Determination  (58  FR 
37388)  and  in  Final  Certain  Carbon 
Steel  Products  (50  FR  33376),  we 
determined  that  these  loans  are 
countervailable  because  they  were 
provided  specifically  to  SSAB  on  terms 
inconsistent  with  commercial 
considerations.  There  has  been  no  new 
information  or  evidence  of  changed 
drciunstances  in  this  review  to  warrant 
reconsideration  of  this  determination. 

To  calculate  the  benefit  from  the 
fixed-rate  structiu-al  loan,  we  employed 
the  long-term  loan  methodology 
described  in  §  355.49(c)(1)  of  the 
Proposed  Regulations.  To  calculate  the 
benefits  fitim  the  two  variable-rate 
loans,  we  used  the  variable-rate  long- 
term  loan  methodology  described  in 
§  355.49(d)(1)  of  the  Proposed 
Regulations.  As  the  discount  rate,  we 
used  the  same  benchmark  previously 
estabUshed.  See,  Final  Determination 
(58  FR  37386). 


We  reduced  the  benefit  attributable  to 
the  POR  from  the  fixed-rate  structural 
loan  according  to  the  methodology 
outlined  in  the  "Privatization"  section 
above.  We  then  aggregated  the  benefits 
for  the  three  loans  (fixed  interest  rate 
and  variable  interest  rate)  and  divided 
the  results  by  SSAB's  total  sales  for 
1993.  On  this  basis,  we  preliminarily 
detennine  the  net  subsidy  from  the 
three  structural  loans  to  be  0.38  percent 
ad  valorem. 

(3)  Forgiven  Reconstruction  Loans 

The  GOS  provided  reconstruction 
loans  to  SSAB  between  1979  and  1985 
to  cover  operating  losses,  investment  in 
certain  plants  and  equipment,  and  for 
employment  promotion  purposes.  The 
loans  were  interest  free  for  three  years, 
after  which  a  fixed  interest  rate  was 
charged.  According  to  the  terms  of  the 
loans,  up  to  half  of  the  outstanding 
amount  of  the  loan  can  be  written  off 
after  the  second  calendar  year  following 
the  disbtusement.  The  remainder  of  the 
loan  can  be  written  off  entirely  at  the 
end  of  the  ninth  calendar  year  after 
disbursement.  Pursuant  to  the  terms  of 
the  reconstruction  loans,  the  GOS  wrote 
off  large  portions  of  principal  and 
accrued  interest  on  these  loans  between 
1980  and  1990. 

In  the  Final  Determination  (58  FR 
37388)  and  in  Final  Certain  Carbon 
Steel  Products  (50  FR  33377),  we 
determined  that  forgiveness  of  these 
loans  is  countervailable.  There  has  been 
no  new  information  or  evidence  of 
changed  circumstances  in  this  review  to 
warrant  reconsideration  of  this 
determination. 

To  calculate  the  benefit,  we  treated 
the  written-off  portions  of  the 
reconstruction  loans  as  coimtervailable 
grants  received  in  the  years  the  loans 
were  forgiven  and  calculated  the  benefit 
using  the  grant  methodology  as 
described  in  the  "Allocation"  section  of 
the  General  Issues  Appendix  (58  FR 
37225).  We  reduced  the  benefits  from 
these  grants  attributable  to  the  POR 
according  to  the  methodology  outlined 
in  the  "Privatization"  section  above.  We 
then  divided  the  results  by  SSAB's  total 
sales  for  1993.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
bom  the  three  structural  loans  to  be  1.77 
percent  ad  valorem. 

(4)  Grants  for  Temporary  Employment 
for  PubUc  Works 

The  GOS  provided  temporary 
employment  grants  to  companies  and 
government  agencies  which  hired 
individuals  on  a  temporary  basis  to 
work  on  pubUc  works  projects  (e.g., 
construction,  road  building,  repairs). 


SSAB  received  such  grants  between 
1979  and  1988. 

In  the  Final  Determination  (58  FR 
37389)  and  in  Final  Certain  Carbon 
Steel  Products  (50  FR  33375),  we 
determined  that  these  grants  are 
countervailable.  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  determination. 

We  calculated  the  net  subsidy  of  the 
grant  received  in  1979  using  the  grant 
methodology  as  described  in  the 
"Allocation"  section  of  the  General 
Issues  Appendix.  The  amounts  received 
by  SSAB  under  this  program  in  all  other 
years  were  less  than  0.5  percent  of  the 
value  of  the  company's  total  sales  in 
each  year.  Therefore,  those  amounts 
were  allocated  to  the  year  of  receipt. 
See,  "Allocation"  section  of  the  General 
Issues  Appendix  (37226). 

To  calculate  the  benefit  for  the  POR, 
we  reduced  the  benefit  bom  the  1979 
grant  according  to  the  methodology 
outlined  in  the  "Privatization"  section 
above.  We  then  divided  the  result  by 
SSAB's  total  sales  for  1993.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  to  be  0.01  percent  ad 
valorem. 

n.  Programs  Preliminarily  found  not  to 
Confer  Subsidies 

(1)  Research  &  Development  (R&D) 
Loans  and  Grants 

The  Swedish  National  Board  for 
Industrial  and  Technical  Development 
(NUTEK)  provides  research  and 
development  loans  and  grants  to 
Swedish  industries  for  R&D  purposes. 
One  type  of  R&D  loan  (industrial 
development  loans)  is  mostly  aimed  at 
"new"  industries  such  as  the 
biotechnical,  electronic,  and  medical 
industries.  Another  type  of  R&D  loan 
(energy  efficiency  loans)  is  directed 
towards  big  energy  consumers. 

The  loans  accrue  interest  equal  to  the 
official  "discount"  rate  plus  a  premium 
of  3.75  percent.  However,  no  interest  or 
principal  payments  are  due  until  the 
R&D  project  is  completed.  If  upon 
completion  of  a  project  the  company 
wishes  to  use  the  research  results  for 
commercial  purposes,  the  loan  must  be 
repaid.  On  the  other  hand,  if  the 
company  decides  not  to  utilize  the. 
results  and,  therefore,  does  not  claim 
proprietary  treatment  for  the  results, 
NUTEK  will  forgive  the  loan  and  the 
results  of  the  research  become  pubUcly 
available. 

SSAB  had  several  R&D  loans 
outstanding  during  the  POR  on  which  it 
did  not  make  either  principal  or  interest 
payments.  However,  we  cannot 
determine  whether  SSAB  has  received  a 


countervailable  benefit  until  the 
research  is  completed.  It  is  only  then 
that  it  is  known  (1)  whether  the  loans 
are  forgiven,  and  (2)  if  the  loans  were 
not  forgiven,  whether  the  accrued 
interest  is  less  than  what  would  have 
accrued  had  the  loans  been  provided  at 
commercial  rates.  See,  Final 
Determination  (58  FR  37389).  Therefore, 
we  will  continue  to  examine  the  R&D 
loans  in  future  administrative  reviews. 

As  explained  above,  NUTEK  may 
forgive  R&D  loans  if  the  companies 
receiving  them  disseminate  pubUcly  the 
results  of  the  research  financed  by  the 
loans.  Although  the  Department's 
practice  is  to  treat  forgiven  R&D  loans  as 
grants,  if  the  research  results  are 
publicly  available,  such  assistance  does 
not  bestow  a  countervailable  benefit. 
See,  Final  Determination  (58  FR  37391). 
During  the  POR,  three  loans  were 
forgiven.  At  verification,  we  confirmed 
that  the  results  of  these  research  projects 
were  pubUcly  available.  On  this  basis, 
we  preliminarily  determine  that  this 
R&D  program  did  not  confer 
countervailable  benefits  on  the  export  of 
the  subject  merchandise  to  the  United 
States  during  the  POR. 

(2)  Fund  for  Industry  and  New  Business 
Research  and  Development 

SSAB  reported  in  its  questionnaire 
responses  that  SSAB  Oxelosund,  a 
subsidiary,  received  a  conditional 
repayment  research  and  development 
loan  from  the  Fund  for  Industry  and 
New  Business  (the  Fund). 

The  Fund  provides  project  financing 
to  firms  with  a  budget  of  at  least  two 
milUon  Swedish  kroner  (MSEK),  and 
start-up  loans  to  new  "Umited" 
companies.  Projects  are  financed 
through  (1)  conditional  repayment  loans 
(2)  capital  in  return  for  royalty  (3) 
project  guarantees,  and  (4)  credit 
guarantees  for  developing  new  products, 
processes  and  systems,  and  marketing. 
The  terms  and  conditions  of  the 
financing  depend  on  the  type  of 
financing  provided. 

In  October  1992,  the  Fund  approved 
a  6  MSEK  conditional  repayment  loan 
for  SSAB  Oxelosund,  a  subsidiary  of 
SSAB.  Only  3  MSEK  of  the  loan  amount 
was  disbursed.  Under  the  terms  of  the 
loan,  50  percent  of  the  principal  was  to 
be  paid  at  the  end  of  1994,  with  the 
remaining  50  percent  to  be  paid  at  the 
end  of  1995.  The  loan  accrued  interest 
from  the  date  of  disbursement  at  a  rate 
equal  to  the  Central  Bank's  "discount" 
rate  plus  a  4  percent  premium,  paid 
quarterly  for  the  prior  quarter. 

The  Proposed  Regulations  at 
§  355.44(b)(5)  sets  forth  the  hierarchy  for 
selecting  long-term  interest  rate 
benchmarks  for  variable  rate  loans.  We 
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were  unable  to  use  a  company-specific 
rate  because  SSAB  did  not  obtain  any 
long-tenn  commercial  loans  during  1992 
or  1993,  nor  did  the  company  issue  any 
l)onds.  The  record  does  not  contain  any 
information  on  variable  interest  rates  in 
Sweden  diuing  1992  or  1993.  Therefore, 
as  the  benchmark,  we  used  the  national 
average  long-term  fixed  interest  rate  on 
10-year  industrial  bonds  in  Sweden  in 
1992  and  in  1993.  We  c(Hnpared  the 
interest  paid  by  the  company  with  the 
amount  of  interest  that  the  company 
would  have  paid  on  a  similar  loan 
provided  at  the  benchmark  rates.  We 
foimd  that  the  amount  paid  by  the 
company  was  higher  than  the  amount 
that  would  have  been  paid  at  the 
commercial  benchmark  rates.  On  this 
basis,  we  preliminarily  determine  that 
this  program  did  not  confer  a 
countervailabl&  benefit  on  the  export  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  See, 
Memorandiun  for  the  File  from  Team  E 
dated  July  6, 1995  regarding  the  Fimd 
for  Industry  and  New  Business  Research 
and  Development  Program,  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce. 

m.  Programs  Preliminarily  Found  Not  to 
be  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  SSAB  did  not  apply  for  or  receive 
benefits  under  them  during  the  POR: 

(A)  Regional  Development  Grants 

(B)  Transportation  Grants 

(C)  Location-of-industry  Loans 

IV.  Program  Preliminarily  Found  to  be 
Terminated 

We  also  examined  the  following 
program  and  preUminarily  determine 
that  the  program  has  been  officially 
terminated  and  there  are  no  residual 
benefits.  See,  Memorandiun  to  File  fit)m 
Team  E  dated  June  23, 1995  regarding 
termination  of  the  program,  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce. 

State  Stockpiling  Subsidies 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
355.22(b)(1),  an  administrative  review 
"normally  will  cover  entries  or  exports 
of  merchandise  during  the  most  recently 
completed  reporting  year  of  the 
government  of  the  affected  country." 
However,  because  this  is  the  first 
administrative  review  of  this 
coiuitervailing  duty  order,  in 
accordance  with  19  CFR  355.22(b)(2), 
this  review  covers  the  period,  and  the 
corresponding  entries,  "from  the  date  of 
suspension  of  Uquidation  •  •  *  to  the 
end  of  the  most  recently  completed 


reporting  year  of  the  government  of  the 
affected  coimtry."  This  period  is 
December  7, 1992  through  December  31, 
1993. 

The  Department  issued  its 
preliminary  affirmative  countervailing 
duty  determination  in  the  investigation 
on  December  7, 1992  (57  FR  57793).  On 
March  8, 1993  Ln  accordance  with 
section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  we  aligned 
the  final  coimtervailing  duty 
determinations  with  the  final 
antidumping  duty  determinations  on 
certain  steel  products  fi-om  various 
countries  (58  FR  12935,  March  8, 1993). 

Under  19  CFR  355.20(c)(l)(ii),  and 
pursuant  to  article  5.3  of  the  GATT 
Subsidies  Code,  we  cannot  require 
suspension  of  Uquidation  under  these 
circumstances  (i.e.,  alignment  of 
countervailing  and  antidumping 
determinations)  for  more  than  120  days 
without  the  issuance  of  a  countervaihng 
duty  order.  Therefore,  the  Department 
instructed  the  U.S.  Customs  Service  to 
suspend  Uquidation  of  all  entries,  or 
withdrawals  firom  warehouse,  for 
consiunption  of  the  subject  merchandise 
entered  between  December  7, 1992,  and 
April  5, 1993,  but  to  discontinue  the 
suspension  of  Uquidation  of  the  subject 
merchandise  entered,  or  withdrawn 
fi'om  warehouse,  for  consumption  on  or 
after  April  6, 1993.  The  Department 
reinstated  siispension  of  Uquidation  and 
required  cash  deposits  of  estimated 
countervailing  duties  of  entries  made  on 
or  after  August  17, 1993,  the  date  of  the 
pubUcation  of  the  coimtervailing  duty 
order.  Merchandise  entered  on  or  after 
April  6. 1993  and  before  August  17, 
1993  is  to  be  Uquidated  without  regard 
to  countervailing  duties. 

For  the  periods  December  7, 1992 
through  April  5, 1993,  and  August  17, 
1993  through  December  31, 1993,  we 
preUminarily  determine  the  net  subsidy 
to  be  2.98  percent  ad  valorem. 

If  the  filial  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties: 

December  7, 1992-April  5, 1993;  2.98 
percent  ad  valorem. 

April  6. 1993-August  16, 1993;  0  (zero). 

August  17, 1993-December  31. 1993;  2.98 
percent  ad  valorem. 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
coimtervailing  duties  of  2.98  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  fit>m  all 
manufacturers,  producers,  and 
exporters,  entered  or  withdrawn  from 


warehouse,  for  consumption  on  or  after 
the  date  of  pubUcation  of  the  final 
results  of  this  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiunents  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubUcation.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  written 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
cUent  or  einployer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
§  355.38(c),  are  due.  The  Department 
will  pubUsh  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordemce  with  section  751(a)(1) 
of  tiie  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  August  16. 1995. 
Susan  G.  Easerman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-21068  Filed  8-23-95;  8:45  am] 
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Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  95-00003. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  U.S.  Textile  Export  Co.,  hic, 
t/a  TEXPORT,  Inc.  on  August  15, 1995. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-482-5131. 
This  is  not  a  toU-free  number. 
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SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  pubUsh  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
districf  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct: 

A.  Export  Trade 

1.  Products 

Broadwoven  fabric,  cotton  (SIC  2211); 
Broadwoven  fabric,  man-made  fiber  (SIC 
2221);  Broadwoven  fabric,  wool  (SIC 
2231);  Narrow  woven  fabric  and  other 
small  wares  (SIC  2258);  Finishers  of 
broadwoven  fabric  of  cotton  (SIC  2261); 
Finishers  of  broadwoven  fabrics  of  man- 
made  fiber  (SIC  2262);  Nonwoven 
fabrics  (SIC  2297). 

2.  Export  Trade  FaciUtation  Services  (As 
They  Relate  to  the  Export  of  Products 
and  Services) 

Export  Trade  Facilitation  Services 
including  advertising  and  promotional 
services,  market  research,  purchase  or 
commission  studies  and  reports  of 
foreign  markets,  legal,  accounting, 
customs  brokerage  and  other  services. 

B.  Export  Markets 

The  export  markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands.) 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  To  engage  in  Export  Trade  in  the 
Export  Market*,  TEXPORT  and/or  one 
or  more  of  its  Members  may:     ' 

a.  SoUcit  orders  from  foreign 
customers; 

b.  Arrange  for  transportation  of 
merchandise  sold  from  Members' 
plants,  warehouses,  etc.  to  customers' 
premises; 


c.  Arrange  for  financing  of  sales, 
collect  accounts  receivable  and  disburse 
funds  to  Members; 

d.  Arrange  for  customs  clearance  and, 
where  applicable  and  permitted,  assist 
Members  in  filing  claims  for  drawback 
of  duties  paid  on  imported  raw 
materials; 

e.  Collaborate  with  one  or  more  of  its 
Members  or  on  its  own,  to  conduct 
market  research  in  foreign  markets; 
purchase  or  commission  studies  and 
reports  of  foreign  markets;  participate  in 
trade  shows  and  missions;  secure  and 
provide  advertising  and  promotional 
services;  engage  legal,  accounting, 
customs  brokerage  and  other  services 
required  to  faciUtate  TEXPORT's 
ongoing  business  activity;  and  soUcit,- 
from  private  or  pubUc  sector  sources, 
monetary  grants  and  funding  to  assist 
TEXPORT  in  the  conduct  of  its 
business; 

f.  Quote  prices  to  potential  customers 
from  Members'  price  Usts,  with  each 
member  being  bee  to  deviate  fitjm  such 
prices  by  whatever  amount  it  sees  fit; 

g.  Confer,  from  time  to  time,  with  one 
or  more  of  its  Members  regarding  a 
potential  sale  with  regard  to  the 
quantities,  price,  deUvery  schedule  and 
other  pertinent  matters  pertaining 
thereto.  Members  may  agree  to  share  in 
a  sale  or  submit  joint  bids.  TEXPORT 
and  one  or  more  of  its  Members  may 
refuse  to  quote  prices  for,  market  or  sell 
Products  in  Export  Markets; 

h.  Require  that  active  membership  in 
the  American  Textile  Manufacturers 
Institute  be  a  condition  for  membership 
in  TEXTPORT,  Inc.; 

i.  Receive  a  commission  on  final  sales 
by  the  Member(s)  for  whose  account  the 
sale  was  made,  the  percentage  of  such 
commission  to  be  nmtually  agreed 
between  appUcant  and  Members). 

2.  TEXPORT.  hic.  wiU  not  divulge  the 
prices  or  quantities  of  goods  sold  for  any 
Member's  account  to  other  Members  but 
reserves  the  right  to  divulge  the  total  of 
sales  commissions  paid  by  an 
individual  Member  during  any  fiscal 
year. 

3.  Members  may  exchange  and 
discuss  the  foUowing  tjrpes  of 
information: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
pubUc; 

b.  Information  about  sales  or 
marketing  efforts  in  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  in  Export  Markets;  pricing  in 
Export  Markets;  projected  demand  in 
Export  Markets;  customary  terms  of  sale 
in  Export  Markets;  the  types  and  prices 
of  Products  available  from  competitors 
for  sale  in  Export  Markets;  and  customer 


specifications  for  Products  in  Export 
Markets; 

c.  Information  about  the  export  prices, 
quaUty.  quantity,  source,  and  deUvery 
dates  of  Products  available  from 
Members  for  export; 

d.  Information  about  terms, 
conditions,  and  specifications  of 
particular  contracts  for  sale  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  TEXPORT  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  in 
Export  Markets  and  allocation  of  sales 
resulting  therefrom  among  the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to,  and  distribution  and 
sale  in.  Export  Markets,  including, 
without  Umitation,  transportation, 
-intermodal  shipments,  insurance, 
inland  freight  to  port,  port  storage, 
commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 
information  about  TEXPORT's  or  the 
Members'  export  operations,  including, 
without  limitation,  sales  and 
distribution  networks  estabUshed  by 
TEXPORT  or  the  Members  in  Export 
Markets,  and  prior  export  sales  by 
Members  (including  prior  export  price 
information). 

Terms  and  Conditions  of  Certificate 

(a)  Except  as  provided  in  paragraphs 
two  and  three  (f)  of  Export  Trade 
Activities  and  Methods  of  Operation,  in 
engaging  in  Export  Trade  Activities  and 
Methods  of  Operation,  neither 
TEXPORT  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  that  is  about  Its  or  any  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (i)  such  information  is  already 
generally  available  to  the  trade  or 
pubUc;  or  (ii)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide  sale 
and  the  disclosure  is  Umited  to  the 
prospective  purchasing  Member. 

(bj  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products  in 
specific  export  transactions.  A  Member 
may  withdraw  bom  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  TEXPORT,  a  copy  of  which 
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TEXPORT  shall  promptly  transmit  to 
the  Secretary  of  Commerce  and  the 
Attorney  General. 

(c)  TEXPORT  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  of  Commerce  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  this 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerce  believes  that  the 
information  or  documents  are  required 
to  determine  that  the  Export  Trade 
Activities  or  Methods  of  Operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Definitions 

1.  Member  means  a  person  who  has  a 
membership  in  TEXPORT,  Inc.  and  who 
has  been  certified  as  a  "Member"  within 
the  meaning  of  §  325.2(1)  of  the 
regulations  set  out  in  Attachment  A  and 
incorporated  by  reference. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 

EFFECTIVE  DATE:  August  18, 1995. 

Dated:  August  18, 1995. 
W.  Dawn  Buaby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Attachment  A 

Meini>er5  (Within  the  Meaning  of  Section 
325.2(1)  of  the  Regulations) 

Arkwright  Mills,  Spartanburg,  SC 
Anntex,  Inc.,  Pilot  Mountain,  NC 
Qeyn  &  Tinker  (1989)  Inc.,  Huntingdon, 

Quebec,  Canada 
CMI  Industries,  Inc.,  Columbia,  SC 
Copland,  Inc.,  Burlington,  NC 
Cranston  Print  Works  Company,  Cranston,  RI 
(keenwood  Mills,  Inc.,  Greenwood,  SC 
Hamrick  Mills,  Gafhey,  SC 
Inman  Mills.  Inman,  SC 
Mayfair  Mills,  Inc.,  Arcadia,  SC 
The  New  Cherokee  Corp>oration,  Spindale, 

NC 
Southern  Mills,  Inc.,  Union  Qty,  GA 
Spartan  Mills,  Inc.,  Spartanburg,  SC 

[FR  Doc.  95-21066  Filed  8-23-95;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
(MTC);  iMeeting 

ACTION:  Notice  of  public  meeting. 


Date:  September  14, 1995  from  8:00  a.m. 
to  4  p.m. 

Place:  This  meeting  will  take  place  at 
the  Portland  Hilton  Hotel,  921  S.W. 
Sixth  Avenue,  Portland,  OR. 

Status:  The  meeting  will  be  open  to  the 
public.  On  September  14, 1995, 10:15 
a.m.  to  11:00  a.m.  will  be  set  aside  for 
oral  comments  or  questions  from  the 
public.  Approximately  50  seats  will  be 
available  on  a  first-come  first-served 
basis  for  the  public. 
Matters  to  be  Considered:  This  meeting 
will  cover:  A  Fire  Weather  Presentation, 
a  briefing  on  the  status  of  Department  of 
Commerce  review  of  the  NRC  Study, 
consultation  on  final  Consolidation 
Certifications  for  WSOs  Los  Angeles  and 
Galveston,  and  proposed  Consolidation 
certifications  for  WSOs  Oklahoma  City, 
Phoenix,  Tulsa  and  New  Orleans. 
Contact  Person  for  More  Information: 
Mr.  Nicholas  Scheller,  National  Weather 
Service,  Modernization  Staff,  1325  East- 
West  Highway,  SSMC2,  Silver  Spring, 
Maryland  20910.  Telephone:  (301)  713- 
0454. 

Dated:  August  21, 1995. 
Nicholas  R.  Scheller. 

Manager,  National  Implementation  Staff. 
[FR  Doc.  95-21025  Filed  8-23-95;  8:45  am] 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Review  of  Climate  Change  Action  Plan 

AQENCY:  Coimcil  on  Enviroiunental  . 
Quality. 

ACTION:  Request  for  public  conunent; 
notice  of  meeting. 

SUMMARY:  The  Council  on 
EnAoronmental  Quality  (CEQ)  is  seeking 
comments  from  tbe  public  as  part  of  its 
efforts  to  review  and  update  the  Climate 
Change  Action  Plan  (CCAP).  CEQ 
invites  interested  parties  to  provide 
comments  on  all  aspects  of  die  existing 
CCAP,  and  suggestions  for  its 
modification,  for  consideration  by  the 
Council  as  it  conducts  its  biennial 
review  of  the  plan.  Comments  should  be 
submitted  to  CEQ  at  the  address 
provided  below  by  September  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Seidel,  Special  Coordinator 
for  Climate  Change,  Council  on 
Environmental  Quality,  722  Jackson 
Place,  NW,  Washington,  D.C.  20503. 
202-395-3706. 

SUPPLEMENTARY  INFORMATION:  In  October 
1993,  President  Clinton  annoimced  this 
nation's  Climate  Change  Action  Plan 
(CCAP).  The  CCAP  had  as  its  goal  to 


retiun  greenhouse  gas  emissions  to  1990 
levels  by  the  year  2000.  To  accomplish  . 
this  objective,  the  plan  laid  out  nearly 
50  initiatives  that  relied  extensively  on 
innovative  volimtary  partnerships 
between  the  private  sector  and 
government  aimed  at  producing  cost- 
effective  reductions  in  greenhouse  gas 
emissions.  It  primarily  focussed  on  the 
creation  of  market  incentives,  rather 
than  the  imposition  of  new  regulatory 
measures.  The  plan  was  comprehensive 
in  scope.  It  covered  all  major 
greenhouse  gases,  contained  activities  in 
all  major  sectors  emitting  these 
compounds,  focussed  on  both  reducing 
emissions  and  enhancing  sinks,  and 
contained  measures  aimed  at  reducing 
energy  demand  and  expanding 
alternative  sources  of  supply.  Key 
elements  of  the  plan  are  being 
imdertaken  by  the  Department  of 
Energy,  Department  of  Transportation, 
the  Elepartment  of  Agriculture,  and  the 
Environmental  Protection  Agency. 

The  CCAP  also  serves  as  a  key 
element  of  the  U.S.  effort  to  meet  its 
obligation  to  mitigate  climate  change 
under  the  Framework  Convention  on 
Climate  Change. 

The  plan  also  called  for  biennial 
reviews  of  its  implementation  to 
determine  what,  if  any,  revisions  might 
be  required.  The  first  such  review  of  the 
plan  has  recently  been  initiated  with  a 
goal  of  issuing  a  report  by  December  of 
this  year.  This  notice  is  aimed  at 
soliciting  public  comment  on  the  plan 
and  its  implementation,  and  any 
suggestions  for  its  modification. 

Comments  may  address  any  aspect  of 
the  CCAP.  The  following  issues  are 
indicative  of  those  that  may  be 
addressed  during  this  review  and  for 
which  comment  is  explicitly 
encoviraged: 

— ^To  what  extent  have  individual 
actions  under  the  CCAP  resulted  in 
actions  to  reduce  greenhouse  gas 
emissions  or  to  enhance  sinks?  What 
modifications  in  existing  actions 
appear  warranted? 
— What  additional  cost-effective 
opportunities  exist  to  achieve 
reductions  in  emissions  or 
enhancements  of  sinks  of  greenhouse 
gases  prior  to  the  year  2000? 
— What  actions,  not  now  included  in  the 
plan,  might  be  possible  that  would 
achieve  significant  emission 
reductions  or  sink  enhancements  after 
the  year  2000?  How  would  they  be 
implemented  and  what  would  be  their 
likely  costs  and  impacts  on  reducing 
greenhouse  gas  emissions  or 
enhancing  sinks? 
— To  what  extent  are  modifications  in 
the  1990  and  2000  baseline  cases 
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(assuming  no  action  was  taken) 
required  to  reflect  more  recent 
information?  What  impact  will  such 
modifications  have  on  the  plan? 
-Hs  the  general  approach  of  uie  action 
plan,  which  relies  extensively  on 
voluntary  measures,  appropriate  in 
the  near-term  or  in  the  period  after  the 
year  2000?  What  other  general 
approaches  exist  and  what  would  be 
the  advantages  and  disadvantages  of 
any  alternative  strategies? 
— ^To  what  extent  are  modifications  in 
the  existing  plan's  1990  and  2000 
baseline  cases  (assuming  no  action 
was  taken)  required  to  reflect  more 
recent  information?  What  impact  will 
such  modifications  have  on  the  plan? 
Written  comments  should  be 
submitted  in  triplicate  by  September  25, 
1995  to  the  address  specified  above. 
Comments  will  be  kept  on  file  and 
available  for  public  inspection  at  CEQ's 
offices.  A  pubhc  meeting  to  present 
comments  will  be  held  on  September 
22, 1995  in  the  Truman  Room  at  726 
Jackson  Place,  NW,  Washington,  DC  at 
9:00  a.m.  Parties  interested  in  making 
presentations  should  contact  the  CEQ 
official  Usted  above  ten  days  prior  to  the 
date  of  the  hearing. 

Dated:  August  21, 1995. 
Elisabeth  Blaug, 

Associate  General  Counsel,  Council  on 
Environmental  Quality. 

[FR  Doc.  95-21024  Filed  8-23-95;  8:45  am] 

BMJJNG  CODE  312S-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resom-ces  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  August  31, 1995. 
ADDRESSES:'Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  E)irector,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubUc;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  August  17, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 
Office  of  The  Secretary 
Type  of  Review:  Expedited 
Title:  Pre-Form  Siuvey  of  Participants  in 

the  1995  Goals  2000  Teacher  Forum 
Frequency:  One  Time 
Affected  Public:  Individual  or 

households;  State,  Local  or  Tribal 

Government 
Reporting  Burden: 

Responses:  119 

Burden  Hours:  98 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  survey  will  be  used  to 

gather  information  on  the  activities, 

knowledge,  and  perceptions  of 

teachers  who  will  participate  in  the 

1995  Goals  2000  Teacher  Forum.  The 

results  will  be  used  to  design  the  1995 


Forum  and  the  supportive  services 
provided  by  ED  after  the  Forum.  The 
survey  has  been  only  slightly  changed 
from  the  1994  Pre-forum  Survey  of 
Participants. 

IFR  Doc  95-20959  Filed  8-23-95;  8:45  ami 

BILUNG  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Floodplain  and  Wetiands  Involvement 
for  the  Proposed  High  Explosives 
Waste  Water  Treatment  Facility  at  the 
Los  Alamos  National  Laboratory 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  DOE  is  giving  notice  of 
floodplain  and  wetlands  involvement 
for  a  proposal  to  improve  its  treatment 
of  wastewater  from  high  explosives  (HE) 
research  and  development  activities. 
The  proposed  High  Explosives 
Wastewater  Treatment  FaciUty 
(HEWTF)  project  would  focus  on  greatly 
reducing  the  amount  of  wastewater 
needing  treatment.  This  would  entail 
extensive  process  modifications, 
including  installation  of  new  equipment 
and  improvements  in  existing  systems. 
The  thrust  of  these  modifications  would 
be  to  prevent  hazardous  chemicals  and 
HE  from  entering  the  wastewater  stream 
and  to  curtail  water  use  in  the  HE 
operations.  The  result  would  be  a 
reduction  in  wastewater  discharges  of 
approximately  90  percent  from  the 
current  volume  being  discharged  to 
wetlands  located  in  the  vicinity  of  the 
proposed  facility  in  Los  Alamos  Coimty, 
New  Mexico.  Remaining  discharges 
would  be  primarily  from  stormwater 
run-off.  In  accordance  with  10  CFR  Part 
1022,  DOE  vtrill  prepare  a  floodplain  and 
wetlands  assessment  and  include  it  in 
the  Environmental  Assessment  (EA) 
being  prepared  for  the  proposed  action. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  September  8,  1995. 

ADDRESSES:  Comments  should  be 

addressed  to: 

EUzabeth  Withers,  Acting  NEPA 
CompUance  Officer,  Office  of 
Environment  and  Projects, 
Department  of  Energy,  Los  Alamos 
Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544,  (505)  667-8690 

FOR  FURTHER  INFORMATION  ON  THIS 

PROPOSED  ACTION,  CONTACT: 

Jesus  Amezquita,  Project  Manager, 
Office  of  Environment  and  Projects, 
Department  of  Energy,  Los  Alamos 
Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544,  (505)  667-2268 
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FOR  FUFTTHER  INFORMATION  ON  GENERAL 

OOE  FLOODPLAINAVETLANDS 

ENVIRONMENTAL  REVIEW  REQUIREMENTS, 

CONTACT: 

Carol  M.  Borgstrom,  Director,  Office  of 

NEPA  Policy  and  Assistance.  EH-42, 

U.  S.  Department  of  Energy,  1000 

Independence  Avenue,  SW. 

Washington,  D.C.  20585,  (202)  586- 

4600  or  (800)  472-2756 
SUPPLEMENTARY  INFORMATION: 

I.  Project  Description 

DOE  proposes  to  improve  its 
treatment  of  wastewater  from  HE 
research  and  development  activities  at 
the  Los  Alamos  National  Laboratory 
(LANL).  The  proposed  HEWTF  project 
would  focus  on  greatly  reducing  the 
amount  of  HE-contaminated  wastewater 
needing  treatment  prior  to  its  discharge 
to  the  environment.  This  would  entail 
extensive  fadhty  and  process 
modifications,  including  installation  of 
new  equipment  and  improvements  in 
existing  systems.  The  thrust  of  these 
modifications  would  be  to  prevent 
hazardous  chemicals  and  HE  from 
entering  the  wastewater  stream  and  to 
ciirtail  water  use  in  the  HE  operations. 
The  result  would  be  an  approximately 
90  percent  decrease  in  wastewater 
voliune  from  the  current  level  of 
5,539,700  L/mo  (1.463,598  gal./mo)  to 
535,549  L/mo  (138,206  gal./mo).  LANL 
would  use  two  vacuiun  trucks  to 
transport  wastewater  from  HE 
processing  facilities  to  one  new 
treatment  building. 

A  new  treatment  plant  would  be  built 
to  handle  all  HE  wastewater.  The 
proposed  location  of  the  treatment  plant 
is  on  a  mesa  top  in  Technical  Area  (TA) 
16.  The  treated  wastewater  would  be 
discharged  into  an  existing  National 
Pollutant  Discharge  Ehmination  System 
(NPDES)  permitted  outfall  at  TA-16. 
The  number  of  NPDES  outfalls  for  HE 
contaminated  wastewater  would  be 
reduced  from  16  to  1.  All  effluent  would 
meet  or  exceed  effluent  quality 
standards  in  the  recently  revised  NPDES 
permit,  which  took  effect  on  August  1, 
1994. 

n.  Floodplain/Wetland  Efiects 

In  1990,  the  U.S.  Fish  and  Wildhfe 
Service  (USFWS)  mapped  wetlands  at 
LANL  in  accordance  with  the  National 
Wetlands  Inventory  standards.  The 
USFWS  survey  identified  one  wetland 
area  in  the  project  area.  This  is  an 
engineered  pond  in  TA-16  behind 
Building  90  and  is  classified  as  a 
"palustrine,  unconsohdated  shore, 
seasonally  flooded,  and  diked/ 
impoimded  (PUSCh)  wetland  area."  The 
pond  received  hquid  waste  sometime 
between  the  1940s  and  1980s.  It  now 


receives  only  seasonal  rain  and  snowfall 
and  may  dry  up  for  approximately  foiu" 
weeks  each  year. 

In  addition  to  the  USFWS-described 
wetlands,  there  are  27  NPDES  outfalls 
within  the  area,  15  of  which  are 
classified  as  HE-contaminated.  Of  these, 
eight  (05A-052,  05A-053,  05A-054. 
05A-058.  05A-061,  05A-069.  05A-071, 
and  05A-072)  support  hydrophytic 
vegetation.  These  are  man-induced 
wetlands.  A  man-induced  wetland  is  an 
area  that  has  developed  characteristics 
of  naturally-occurring  wetlands  due  to 
human  activities. 

Implementation  of  the  HEWTF  project 
would  not  involve  construction  within 
the  boundaries  of  any  wetlands. 
However,  the  HEWTF  would  stop  the 
flow  from  over  one-half  of  the  outfalls 
in  the  area  and  inevitably  ehminate 
some  wetland  areas.  At  the  same  time, 
it  may  enhance  the  wetland  at  the  new 
treatment  facility  as  a  result  of  a  four- 
fold increase  in  effluent  volume. 
However,  total  discharge  volume  would 
be  reduced. 

Canon  del  Valle  and  Water  Canyon,  both 
affected  by  HE  wastewater  outfolls,  contain 
small  floodplains.  Floodplains  in  Los  Alamos 
County  have  been  mapped  using  the  U.S. 
Army  Corps  of  Engineers'  computer-based 
Flood  Hydrograph  Package  to  define  the  100- 
year  frequency,  6-hour  design  storm  events. 
None  of  the  proposed  HEWTF  falls  within 
this  floodplain. 

In  accordance  with  DOE  regulations 
for  compUance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment  for  this  proposed  EXDE 
action. 

The  assessment  will  be  included  in 
the  EA  being  prepared  for  the  proposed 
project  in  accordance  with  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  A  floodpletin 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 
that  it  issued  following  the  completion 
of  the  EA  or  may  be  issued  separately. 

Issued  in  Los  Alamos,  New  Mexico  on 
August  14, 1995. 
Joseph  C  Vozella, 

Assistant  Area  Manager  for  Environment  and 
Projects. 

[FR  Doc.  95-21062  Filed  8-23-95;  8:45  am) 

BILUNQ  CODE  646O-01-4> 


Noncompetitive  Rnancial  Assistance 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 


annoimces  that  it  intends  to  award  a 
noncompetitive  financial  assistance 
grant  to  the  Oregon  Institute  of 
Technology,  Geo-Heat  Center  (OIT).  The 
purpose  of  this  grant  is  to  provide 
continued  services  to  state  and  federal 
agencies,  engineering  consultants, 
planners  and  developers  who  request 
assistance  for  the  development  of 
geothermal  direct  uses.  The  award  of 
this  noncompetitive  assistance  is 
justified  under  sub-paragraphs  (A)  and 
(B)  of  the  DOE  Financial  Assistance 
Rules  10  CFR  600.7(b)(2)(i)  as  follows: 
(A)  The  activity  to  be  funded  is 
necessary  for  the  satisfactory 
completion  of  research  and  the 
continuation  of  direct  use  assistance 
presently  being  funded  by  DOE  under 
Grant  No.  DE-FG07-90ID13040,  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  of  the  activity;  (B)  The 
activity  wotild  be  conducted  by  the 
apphcant  using  its  ovm  resources  or 
those  donated  or  provided  by  third 
parties;  however,  DOE  support  of  the 
activity  would  enhance  the  public 
benefits  to  be  derived. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Bruns,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  850  Energy 
Drive.  MS  1221,  Idaho  Falls,  Idaho 
83401-1563,  (208)  526-1534. 

SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  PubUc  Law  93-40,  Geothermal 
Research,  Development,  and 
Demonstration  Act  of  1974.  The  overall 
program  objective  is  to  obtain  increased 
utiUzation  of  the  large  direct-heat 
resource  base  by  providing  users  with: 

(1)  direct-use  geothermal  project 
technical  and  development  assistance, 

(2)  research  to  aid  in  resoiuce  and 
technical  development  problems,  and 

(3)  information,  educational  materials 
and  services  to  stimulate  development 
These  activities  will  further  advance  the 
knowledge  to  meet  the  public  need  to 
help  reduce  dependence  upon  foreign 
energy  sources  and  help  reduce 
atmospheric  pollution.  The  anticipated 
grant  will  Cover  an  award  period  of  five 
years  with  an  estimated  total  cost  of 
$1,600,000. 

R.  Jeffrey  Hoyles, 

Director.  Procurement  Services  Division. 

[FR  Doc.  95-21061  Filed  8-23-95;  8:45  am) 

BILUNQ  COOE  6460-01-4I 
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Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  TM96-1 -1-000] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Filing  of  Report  of 
Refunds 

August  18, 1995. 

Take  notice  that  on  August  15, 1995, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  v«th  a 
proposed  effective  date  of  October  1, 
1995: 

Ninth  Revised  Sheet  No.  4 

Alabama-Tennessee  states  that  the 
purpose  of  this  fiUng  is  to  reflect  a 
$0.0001  per  dekatherm  decrease  in 
Alabama-Tennessee's  rates  under  its 
Annual  Charge  Adjustment  (ACA) 
clause  that  results  from  a  corresponding 
decrease  in  its  annual  charge  accessed 
Alabama-Tennessee  by  the  Commission. 

Alabama-Tennessee  requests  any 
wraiver  that  may  be  required  in  order  to 
accept  and  approve  this  filing  as 
submitted. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  fiUng  have  been  served  upon 
the  Company's  affected  customers  and 
interested  pubUc  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  25, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-20972  Filed  8-23-^5;  8:45  am] 

BILUNQ  COOE  e717-01-M 


[Docket  No.  CP95-e56-000] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Application 

August  18, 1995. 

Take  notice  that  on  August  7, 1995, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake),  500  Renaissance  Center,  Detroit, 


Michigan  48423,  filed  in  Docket  No. 
CP95-656-000  an  appUcation  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  increase  the  maximum 
volume  of  natural  gas  stored  in  its 
Northern  Michigan  storage  field,  all  as 
more  fully  set  forth  in  the  appUcation 
on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Blue  Lake  proposes  to  increase  the 
maximmn  volume  of  gas  authorized  to 
be  stored  from  50.236  MMcf  to  54,119 
MMcf.  It  is  stated  that  the  increase 
would  raise  the  inventory  from  the 
volume  authorized  by  the  Commission 
in  Docket  No.  CP91-2704-000  to  a  level 
supported  by  actual  operating 
experience.  It  is  asserted  that  the 
increase  would  allow  Blue  Lake  greater 
operational  flexibihty  by  allowing  it  to 
use  the  maximum  storage  capacity  of 
the  storage  field.  Blue  Lake  states  that 
the  increase  in  capacity  would  not 
require  additional  pressure. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  8, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  vdth  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
.the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wall 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu«  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Blue  Lake  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-20973  Filed  8-23-95;  8:45  am] 

BtLUNG  COOE  C717-01-M 


[Docket  No.  CP95-669-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  18, 1995. 

Take  notice  that  on  August  7, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP95-669-O00 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  modify  an  existing 
point  of  delivery  and  reassign  and 
reduce  Maximum  Daily  Delivery 
Obhgations  (MDDO)  at  another  existing 
point  to  Baltimore  Gas  &  Electric 
Company  (BG&E)  for  firm  Part  284 
transportation  service  to  BG&E,  in  Cecil 
County,  Maryland,  imder  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP6-240-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Conunission  and  open  to  pubUc 
inspection. 

Columbia  states  that  the  MDDO  at  the 
Conowingo  delivery  point  would  be 
increased  from  1,249  Dth/day  to  7,319 
Dth/day.  It  is  said  that  the  increased 
deUveries  to  BG&E  resulting  from 
modifications  and  the  reassignment  of 
MDDO's  are  estimated  to  be  2,264  Dth/ 
day  and  up  to  826,360  Dth/annually. 

Columbia  states  further  that  the 
estimated  cost  to  modify  the  Conowingo 
delivery  point  would  be  approximately 
$182,000  and  that  Columbia  would  pay 
for  the  cost  of  the  modifications. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request, 
shall  be  treated  as  an  appUcation  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary: 

[FR  Doc.  95-20974  Filed  8-23-95;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  RP88-44-052] 

El  Paso  Natural  Gas  Company;  Notice 
of  Tariff  Filing 

August  18, 1995. 

Take  notice  that  on  August  14, 1995, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  pvusuant  to  Part  154 
of  the  Commission's  Regulations  Under 
the  Natural  Gas  Act,  and  in  comphance 
with  the  Commission's  Order  Accepting 
Tariff  Sheets  Subject  to  Conditions, 
Granting  Request  for  Clarification,  and 
Granting  in  Part  and  Denying  in  Part 
Rehearing  issued  July  14, 1995  at  Docket 
Nos.  RP88-44-50  and  RP88-44-051, 
certain  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A. 

El  Paso  states  that  it  is  modifying 
Section  4.2(e)  to  it  Capacity  Allocation 
Procedure  in  comphance  with  the  July 
14, 1995  order  in  which  the 
Commission  ordered  El  Paso  to  revise 
its  tariff  to  include  provisions  giving 
rehef  to  any  firm  Shipper  when  that 
Shipper  (Emergency  Shipper)  has 
exhausted  all  other  self-help  remedies 
in  times  of  bona  fide  emergencies 
including  minimum  plant  protection.  El 
Paso  states  that  it  is  modifying  Section 
4.2(e)  to  provide  that  the  emergency 
capacity  will  be  provided  at  a  receipt 
point  which  causes  the  least  amount  of 
interruption  among  its  Shippers. 

El  Paso  states  that  a  Shipper  with  a 
contract  demand  shall  not  be  entitled  to 
emergency  service  in  excess  of  such 
contract  demand.  The  emergency 
capacity  available  to  a  Shipper  with  a 
full  requirements  contract  shall  be 
determined  to  be  that  capacity  required 
to  serve  a  verifiable  emergency  in  excess 
of  the  quantity  initially  scheduled  by 
s£ud  Shipper.  El  Paso  states  that  it  has 
added  a  new  Section  4.2(f)  to  provide  d 
compensation  plan  to  reimburse 
Shippers  who  receive  less  than  their 
scheduled  capacity  due  to  emergency 
service  being  provided  to  an  Emergency 
Shipper. 

El  Paso  respectfully  requests  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  it  to  become 
effective  on  January  4, 1995,  the  date  on 
which  the  Commission's  July  14, 1995 
order  made  the  tariff  sheets  effective, 
subject  to  conditions. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  transportation 


customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  25, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-20975  Filed  8-23-95;  8:45  am) 

BILUNO  CODE  C717-01-M 


[Docket  No.  RP95-373-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

August  18, 1995. 

Take  notice  that  on  August  15, 1995, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Substitute  Fifth  Revised 
Sheet  Nos.  237A  and  237B,  to  be 
effective  August  1, 1995. 

National  states  that  these  tariff  sheets 
are  submitted  to  reflect  the  recalculation 
of  refunds  of  Account  Nos.  191  and  186- 
related  dollars  received  from  certain  of 
National's  former  upstream  pipeline- 
supphers,  as  required  by  the 
Commission's  order  issued  July  31, 
1995,  in  the  above-captioned 
proceeding. 

National  further  states  that  it  is  also 
submitting  worksheets  to  clarify  the 
calculations  made  in  the  tariff  sheets, 
and  to  clarify  the  interest  calculations 
contained  in  the  filing. 

National  states  that  copies  of  this 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  upon  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  August  25, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-20976  Filed  8-23-95;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP85-6-007] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

August  18,  1995. 

Take  notice  that  on  August  16, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  t£iriff  sheets 
with  a  proposed  effective  date  of 
November  6, 1994: 

Fourth  Substitute  Original  Sheet  No.  237-A 
Second  Revised  Sheet  No.  237-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  Following 
Technical  Conference,  Accepting  Tariff 
Subject  to  Modification,  Granting 
Waiver,  and  Denying  Rehearing  as  Moot 
issued  on  June  23, 1995  in  Docket  Nos. 
RP-5-001,  RP95-5-O02,  and  RP95-5- 
004.  (Northwest's  July  10, 1995 
compliance  filing  in  this  proceeding 
was  rejected  by  the  Commission.) 

Northwest  states  that  it  has  modified 
Section  15.6  of  the  General  Terms  and 
Conditions  of  its  tariff  to  eliminate  the 
language  which  allows  volumization  of 
penalty  revenues  for  crediting  to  its  firm 
Shippers  as  directed  by  the 
Commission. 

Northwest  also  states  that  it  has 
modified  that  tariff  language  in  §§  15.7 
and  15.11  to  toll  the  make-up  period  for 
Shipper  Imbalances  when  Northwest  is 
imable  to  accept  a  make-up  nomination 
due  to  "operational  conditions". 
However,  it  should  be  noted  that 
Northwest  has  filed  a  Request  for 
Rehearing  on  this  issue. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP95-5, 
Northwest's  jurisdictional  oistomers. 
and  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  25, 1995.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  95-20977  Filed  8-23-95;  8:45  am) 

BILUNG  CODE  (TIT-OI-M 

[Docket  No.  CP95-67»-000] 

Tennessee  Gas  Pipeline  Company; 
Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

August  18, 1995. 

Take  notice  that  on  August  10, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
TX  77252,  and  Columbia  Gas 
Transmission  Corporation  (Columbia), 
1700  MacCorkle  Avenue,  WV  25314. 
filed  in  Docket  No.  CP95-679-000  a 
joint  apphcation  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  provided  to 
Mississippi  River  Transnussion 
Corporation  (MRT)  which  was 
authorized  in  Docket  No.  CP83-260- 
000,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Tennessee  and  Columbia,  through  the 
Ozark  Gas  Transmission  Corporation, 
provided  the  service  to  MRT.  However, 
Applicants  were  recently  authorized  to 
terminate  their  contracts  with  Ozark.  As 
a  result,  the  agreement  designated  as 
Rate  Schedules  T-155  and  X-125, 
respectively,  is  no  longer  necessary. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  8,  1995  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  biit  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu^,  a  hearing  will 
be  held  without  fiulher  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  and 
Coliunbia  to  appear  or  be  represented  at 
the  hearing. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  95-20978  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  6717-41-M 

[Docket  No.  CP94-724-003] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  18, 1995. 

Take  notice  that  on  August  11, 1995, 
Trailblazer  Pipeline  Company 
(Trailblazer)  submitted  for  filing  to  be 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  400,  to  be  effective  June  15, 
1995. 

Trailblazer  states  that  this  tariff  sheet 
was  filed  to  reflect  the  termination  of  a 
transportation  service  previously 
performed  by  Trailblazer  imder  Rate 
Schedule  T  for  Columbia  Gas 
Transmission  Cor[>oration  (Colimibia 
Gas)  pursuant  to  a  service  agreement 
between  Trailblazer  and  Columbia  Gas 
dated  October  8, 1982.  Trailblazer  states 
that  this  tariff  sheet  was  submitted  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  February  10,  1995  in 
Docket  No.  CP94-724-000,  which  order 
granted  Trailblazer,  among  other  things, 
authorization  to  abandon  its 
transportation  service  for  Columbia  Gas 
performed  under  Trailblazer's  Rate 
Schedule  T  piu-suant  to  authorization 
granted  Trailblazer  in  Docket  No.  CP79- 
80,  as  amended. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  First  Revised  Sheet 
No.  400  to  b€M:ome  effective  Jime  15, 


1995,  the  effective  date  of  a  settlement 
between  Trailblazer  and  Coliunbia  Gas. 

Trailblazer  states  that  it  sent  a  copy  of 
this  filing  to  the  affected  party, 
Columbia  Gas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211.  All  such  motions  must 
be  filed  on  or  before  August  25, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  95-20979  Filed  8-23-95;  8:45  am] 
BILUNQ  CODE  •717-01-M 


[DockM  No.  CP88-391-017] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

August  18, 1995. 

Take  notice  that  on  August  14, 1995 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
certain  revised  tariff  sheets  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  tariff  sheets  are  proposed  to  be 
effective  September  1 3 . 1 995 . 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  establish  a  new 
Section  13.5  in  the  General  Terms  and 
Conditions  (GTfitC)  of  Transco 's  FERC 
Gas  Tariff  in  order  to  describe  the 
compensation  rights  available  to  Buyers 
imder  the  supply  curtailment  provisions 
of  Section  13  of  the  GT&C. 

Transco  states  that  the  instant  filing  is 
being  made  to  comply  with  the 
Commission's  July  14, 1995  Order  on 
Remand  in  the  instant  docket  directing 
Transco  to  file,  within  30  days  of  the 
date  of  the  order,  tariff  language 
describing  compensation  rights 
available  under  certain  circumstances  to 
certain  sales  customers  in  the  event  that 
priorify  reUef  is  granted  imder  the 
supply  autailment  provisions  of 
Section  13  of  the  GT&C  of  Transco's 
FERC  Gas  Tariff. 

Accordingly,  Transco  is  submitting 
tariff  sheets  reflecting  a  new  Section 
13.5  in  Section  13,  Supply  Curtailment, 
of  the  GT&C  of  Transco's  FERC  Gas 
Tariff.  Section  13.5(a)  sets  forth  the 
circumstances  establishing  a  Buyer's 
right  to  compensation.  Section  13.5(b) 
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sets  forth  Transco's  notice  obhgation  in 
the  event  priority  rehef  that  gives  rise  to 
compensation  is  granted,  and  the 
information  to  be  included  in  Transco's 
notice.  Section  13.5(c)  sets  forth  the 
compensation  plan. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  on  parties  to  Docket ' 
No.  CP88-391-014. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  25, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  Inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-20980  Filed  8-23-95;  8:45  am) 

BILUNQ  CODE  S717-01-M 

[Docket  No.  CP95-683-000] 

Transcontinental  Gas  Pipe  Line 
Corporation  and  Florida  Gas        * 
Transmission  Company;  Notice  of 
Application 

August  18,  1995. 

Take  notice  that  on  August  10, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  and  Florida  Gas 
Transmission  Company  (Florida) 
(Transco  and  Florida  are  referred  to 
jointly  as  AppHcants),  1400  Smith 
Street,  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP95- 
683-000  an  apphcation  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
jointly  owned  meter  faciUty,"  all  as 
more  fully  set  forth  in  the  apphcation 
on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Applicants  propose  to  abandon  a 
certain  meter  facility  by  sale  to  Mobil 


*  It  is  stated  that  the  meter  .focility  was  originally 
constructed  by  Transco  as  part  of  the  Mobile  Bay 
Lateral  pursuant  to  Section  311  of  the  Natural  Gas 
Policy  Act  of  1987  and  Section  284.3(c)  of  the 
Commission's  regulations.  Further,  by  order  issued 
October  20, 1992.  in  Docket  No.  CP92-405-000  (61 
FERC  161.073  (1992)),  the  Commission  granted 
Transco  certificate  authority  under  Section  7(c)  of 
the  Natural  Gas  Act  to  operate  the  Mobile  Bay 
Lateral;  and  Florida  acquired  its  ownership  interest 
in  the  facility  pursuant  to  the  authorizations 
granted  in  Docket  Nos.  CP92-182,  et  al.  See  62 
FERC  161,024  (1993);  63  FERC  161.093  (1993);  and 
66  FERC  1 61,160  (1994). 


Oil  Exploration  &  Producing  Southeast 
Inc.  (MOEPSI).  It  is  stated  that  the  meter 
facility  is  located  at  the  intercoimection 
between  MOEPSI's  gas  treatment  facihty 
and  Apphcants'  jointly  owned  Mobile 
Bay  Lateral  (also  referred  to  sometimes 
as  the  Onshore  Mobile  Bay  Pipeline) 
near  Coden  in  Mobile  Coimty,  Alabama. 

Apphcants  state  that  the  pubhc 
interest  would  be  served  by  the 
requested  abandonment  because  the 
abandonment  would  result  in  the  most 
economically  efficient  utilization  of  the 
meter  facility.  Specifically,  Apphcants 
state  that  the  meter  faciUtiy  is  currently 
classified  for  rate  piu^oses  on  Transco's 
system  as  a  gathering  faciUty,  and, 
therefore,  shippers  moving  gas  through 
Transco's  capacity  in  the  meter  facihty 
must  pay  Transco's  separately  stated 
gathering  charge  imder  its 
transportation  rate  schedules.  (Florida 
does  not  have  a  separately  stated 
gathering  charge  for  services  rendered 
through  the  meter  facihty.)  Apphcants 
understand  that  after  the  transfer  of 
ownership  of  the  meter  facihty  to 
MOEPSI,  the  meter  facihty  would  be 
considered  as  part  of  MOEPSI's  gas 
treatment  plant  operations  and  MOEPSI 
would  absorb  the  cost  of  the  meter 
facihty  into  its  current  infiastructure 
charges  for  the  plant.  As  a  result,  it  is 
stated,  Transco's  shippers  no  longer 
would  inciu  Transco's  separately  stated 
gathering  charge  for  transportation 
service  firom  the  plant,  and,  because  the 
cost  of  the  meter  facihty  would  be 
absorbed  into  the  plant  charges,  the 
producers  would  not  incur  any  separate 
charge  for  MOEPSI's  measurement  of 
the  gas  at  the  meter  facihty. 

Apphcants  state  that  the  piutdiase 
price  to  be  paid  by  MOEPSI  for  the 
meter  facihty  would  be  the  net  book 
value  of  the  meter  facihty  as  of  the 
closing  of  the  pvirchase  and  sale. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
September  8, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedvue  (18  CFR  385.214  or  385.211) 
and  the  Regtilations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubhc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
tuinecessary  for  Transco  or  Florida  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  95-20981  Filed  8-23-95;  8:45  am) 

BiUMG  COOC  6717-01-M 

[Docket  No.  MT95-16-O0OI 

Williams  Natural  Gas  Company; 
Proposed  Ciianges  in  FERC  GaiB  Tariff 

August  18, 1995. 

Take  notice  that  on  August  16, 1995 
Wilhams  Natiual  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  Nos. 
221  and  222.  The  proposed  effective 
date  of  these  tariff  sheets  is  September 
16. 1995. 

WNG  states  that  the  piu^jose  for  the 
instant  filing  is  to  update  Article  8.9, 
"Relationship  with  Affihated  Marketing 
Entities"  of  the  General  Terms  and 
Conditions  of  WNG's  FERC  Gas  Tariff, 
to  reflect  the  merger  with  Transco 
Energy. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  25, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  pubhc  inspection  in  the 

Pubhc  Reference  Room. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc.  95-20982  Filed  8-23-95;  8:45  am) 

BtLUNQ  CODE  e717-01-M 

I 

[Doclwt  No.  RP95-364-001] 

Willlston  Basin  interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

August  18, 1995. 

Take  notice  that  on  August  16, 1995, 
Wilhston  Basin  Interstate  Pipehne 
Company  (Williston  Basin),  submitted 
workpapers  in  comphance  with  the 
Commission's  order  issued  July  27, 
1995,  demonstrating  that  the  proposed 
design  of  its  Rate  Schedule  S'T-l  rates 
filed  June  30, 1995  m  Docket  No.  RP95- 
364-000  complies  with  the  mitigation 
requirements  of  Order  No.  636. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20246,  in  accordance 
writh  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  25, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  O.  CasheU, 
Secretary. 

[FR  Doc.  95-20983  Filed  8-23-95;  8:45  am] 
BILUNG  CODE  e717-01-M 


Office  of  Fossil  Energy 
[FE  Doclcet  No.  95-67-NG] 

Conoco  Inc.;  Order  Granting  Blanlcet 
Authorization  to  Import  and  Export 
Natural  Gas  From  and  to  Canada  and 
Mexico  and  Vacating  Authorization 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  on  August  14, 
1995,  granting  blanket  authorization  to 
Conoco  Inc.  (Conoco)  to  import  and 
export  natural  gas  firom  and  to  Canada 
and  Mexico.  The  voliune  imported  and 


exported  would  not  exceed  a  combined 
total  of  100  Bcf  over  a  two-year  period 
beginning  on  the  date  of  the  initial 
import  or  export  delivery,  whichever 
occurs  first,  after  August  26, 1995.  As  a 
result,  Conoco's  current  imused 
authorization  to  import  and  export 
natiu^l  gas  fitim  and  to  (Danada,  and  to 
import  liquefied  natural  gas  (LNG)  fi-om 
any  foreign  coimtry,  granted  in  DOE/FE 
Opinion  and  Order  No.  824  on  July  29, 
1993  (1  FE  1 70,822),  is  vacated  effective 
August  27, 1995,  because  it  is  no  longer 
needed. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hohdays. 

Issued  in  Washington,  DC  on  August  14, 
1995. 

Anthony  J.  Como, 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-21063  Filed  8-23-95;  8:45  am] 

BILLING  CODE  6450-01-P 


[FE  Docket  No.  95-54-NQ] 

Victoria  international,  Ltd.;  Order 
Granting  Blanlcet  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Victoria  International,  Ltd. 
authorization  to  import  and  export  up  to 
an  aggregate  of  10  Bcf  of  natural  gas 
from  and  to  (Danada  over  a  two-year 
term  beginning  on  August  31, 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hohdays. 

Issued  in  Washington,  D.C,  August  4, 
1995. 

ClifiFord  P.  Tomaszeivski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-21064  Filed  8-23-95;  8:45  am] 
BUJJNO  CODE  MCO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6285-1] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  as 
Amended,  42  U.S.C.  9622(h),  Kramer 
Superfund  Site,  Elvins,  St  Francois 
County,  Missouri 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement 
and  request  for  pubhc  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response,  (Zk)mpensation 
and  Liability  Act,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  against  Alumax  Foils, 
Inc.  and  Harvard  Industries,  Inc.  The 
proposed  settlement  concerns  the 
federal  government's  past  response  costs 
at  the  Kramer  Superfund  Site,  Elvins,  St. 
Francois,  Missouri.  The  settlement 
requires  the  settling  party,  Alumax 
Foils,  Inc.  to  pay  $235,000.00  to  the 
Hazardous  Substance  Superfund,  which 
is  in  addition  to  $80,000.00  already  paid 
by  Harvard  Industries,  Inc.  pursuant  to 
a  previous  bankruptcy  claim. 

For  thirty  (30)  days  following  the  date 
of  pubhcation  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  pubhc  inspection  at  the 
U.S.  EPA  Region  VII  office  at  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Venessa  Cobbs,  Regional  Hearing  Clerk, 
EPA  Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  Kansas  66101,  telephone 
number  (913)  551-7630.  Comments 
should  reference  the  "Kramer 
Superftmd  Site"  and  EPA  Docket  No. 
VII-90-F-0020  and  should  be  addressed 
to  Ms.  Cobbs  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Scott  Pemberton,  Senior  Assistant 
Regional  Counsel,  EPA  Region  VII, 
Office  of  Regional  Counsel,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  telephone  number  (913)  551- 
7276. 

Dated:  August  16, 1995. 
Dennis  Grams,  P.E., 
Regional  Administrator. 
(FR  Doc.  95-21040  Filed  8-23-95;  8:45  am] 

BILUNQ  COOC  WO  QQ  M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Inforniation  Collection 
Approved  by  Office  of  Management 
and  Budget 

August  18,  1995. 

The  Federal  Commumcations 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  You  are  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ourently  valid 
control  niunber.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Commumcations  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0677. 

Expiration  Date:  1 1/30/95. 

Title:  800  Service  Providers  and 
Services  Investigation. 

Estimated  Annual  Burden:  2000  total 
aimual  hours;  80  hours  per  response;  25 
respondents. 

Description:  The  Commission  plans  to 
collect  information  from  various  long 
distance  carriers  and  certain  800  service 
customers  to  determine  whether  there  is 
a  problem  with  the  "hoarding"  of  800 
numbers  and  to  evaluate  the  status  of 
800  number  availability. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  95-21003  Filed  &-23-g5;  8:45  am] 

BHJJNO  COOe  6712-01-F 


[Report  No.  2093] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

August  21. 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  pubhshed  pursuant  to  47  CFR 
Section  1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
September  8, 1995.  See  Section  1.4(b) 
(1)  of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  AUotinents,  FM 
Broadcast  Stations.  (S&ltville,  Virginia 


and  Jefferson,  North  Carolina)  (MM 
Docket  No.  91-137  and  RM-7494) 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Communications.  (PR  Docket 
No.  92-257) 

Number  of  Petitions  Filed:  1. 

Subject:  Policies  and  Rides 
Concerning  Unauthorized  Changes  of 
Consumers'  Long  Distance  Carriers.  (CC 
Docket  No.  94-129) 

Number  of  Petitions  Filed:  6. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  95-21004  Filed  8-23-95;  8:45  am| 

BU-LMQ  CODE  67ia-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

AGENCY:  Federal  Deposit  Insiuance 
Corporation  (FDIC). 
ACTION:  Notice  of  amendment  to  an 
existing  system  of  records — "Medical 
Records  and  Emergency  Contact 
Information  System". 

SUMIMARY:  As  part  of  an  ongoing 
examination  of  the  FDIC's  systems  of 
records,  the  "Medical  Records  and 
Emergency  Contact  Information 
System"  has  been  reviewed  for 
compliance  with  the  Privacy  Act  of 
1974,  5  U.S.d.  552a.  Numerous  minor 
amendments  have  been  made  that  vsrill 
clarify  and/ or  more  accurately  describe 
the  following  elements  in  this  system  of 
records:  System  location,  categories  of 
records  in  the  system,  routine  uses  of 
records  maintained  in  the  system, 
storage,  safeguards,  retention  and 
disposal,  and  system  manager(s)  and 
address. 

EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  N.  Ottie,  Attorney,  Office  of 
the  Executive  Secretary,  FDIC,  550-17tii 
Stiwt,  NW,  Washington.  DC  20429. 
(202) 898-6679. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC's  system  of  records  entitled 
"Medical  Records  and  Emergency 
Contact  Information  System"  is  being 
amended  to  clarify  and/or  more 
acciuBtely  describe  its  contents.  These 
modifications  update  language  in  the 
system  location  and  the  system 
manager(s]  and  address  elements  to 
reflect  organizational  changes  v«thin 
the  FDIC.  Additionally,  since  American 
Red  Cross  donor  cards.  Standard  Form 
78  (Certificate  of  Medical  Examination), 


and  Standard  Form  177  (Statement  of 
Physical  Ability  for  Light  Ehity  Work) 
are  no  longer  contained  in  this  system 
of  records,  references  to  those  records 
are  deleted  irova  the  following  elements 
in  this  system  of  records:  categories  of 
records  in  the  system;  routine  uses  of 
records  maintained  in  the  system; 
storage;  and  retention  and  disposal.  The 
language  of  the  storage  element  is  also 
reworded  to  indicate  that  records  are 
now  maintained  in  paper  files  in  manila 
folders,  while  records  dating  from  1986 
and  earlier  are  maintained  on  8  by  10 
cards  with  a  separate  emergency  contact 
sheet  attached  to  it.  Additionally,  the 
safeguards  element  is  amended  to 
indicate  that  records  are  stored  in  the 
Health  Unit,  but  not  the  nurse's  office. 
Lastly,  the  retention  and  disposal 
element  is  amended  to  indicate  that 
records  are  now  kept  for  the  duration  of 
the  employee's  employment  with  the 
FDIC  and  for  six  years  thereafter  and 
then  destroyed  by  shredding. 

Accordingly,  the  FDIC  amends  the 
"Medical  Records  and  Emergency 
Contact  Information  System"  to  read  as 
follows: 

FDIC  30-«4-0017 
SYSTEM  name: 

Medical  Records  and  Emergency 
Contact  Information  System.  (Complete 
text  appears  at  47  FR  42168,  September 
24, 1982). 

SYSTEM  LOCATION: 

Health  Unit,  Corporate  Services 
Branch,  Division  of  Administration, 
FDIC:  550-1 7th  Street,  NW, 
Washington,  DC  20429  and  3501  North 
Fairfax  Drive,  Arlington,  Virginia  22226. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  record  of  the  employee, 
including  the  date  of  visit  to  the  FDIC 
Health  Unit,  the  diagnosis,  and  the 
treatment  administered;  name  and 
telephone  number  of  the  person  to 
contact  in  the  event  of  an  emergency 
involving  the  employee. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

No  disclosure  (including  intra-agency 
disclosure)  of  information  contained  in 
the  medical  files  is  made  without  the 
prior  written  consent  of  the  employee 
concerned.  In  the  event  of  an 
emergency,  the  emergency  contact 
would  be  notified. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSiNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

I     Maintained  in  paper  files  in  manila 
folders.  For  records  dating  bom  1986 
and  earlier,  maintained  on  8  by  10  cards 
with  a  separate  emergency  contact  sheet 
attached  to  it. 

SAFEGUARDS: 

Maintained  in  lockable  metal  file 
cabinets  in  Health  Unit.  Only  the  muse 
and  substitute  nurse  are  allowed  access 
to  the  files.  The  Health  Unit  is  locked 
whenever  the  nurse  is  absent. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  the  duration  of 
the  employee's  employment  with  FDIC 
and  for  six  years  thereafter,  then 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  address: 

Associate  Director,  Corporate  Services 
Branch,  Division  of  Administration, 
FDIC,  550-17th  Sti^et  NW,  Washington, 
DC  20429. 

I  •         •         *         •         • 

I     Dated  at  Washington,  DC,  this  16th  day  of 
August,  1995. 

Federal  Deposit  Insurance  Corporation, 

Jeny  L.  Langley, 

Executive  Secretary. 

[FR  Doc.  95-20966  Filed  8-23-95;  8:45  am] 

BILUNG  CODE  S714-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIMA-1008-OE1 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1008-DR),  dated 
January  17, 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  August  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  appoint  Kenneth 
D.  Hutchison  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 


Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Patricia  StaMschmidt  as 
Federal  Coordinating  Officer  for  this 
disaster.' 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dated:  August  18, 1995. 
James  L.  Witt, 
Director. 
[FR  Doc  95-21034  Filed  8-23-95;  8:45  am] 

BILUNG  CODE  S71S-02-M 


[FEMA-1062-DR] 

Florida:  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1062-DR),  dated 
August  10, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  dated  August  10, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
August  10,  1995: 

The  counties  of  Bay,  Brevard,  Escambia, 
Okaloosa,  Santa  Rosa  and  Walton  for 
categories  C,  D,  F  and  G  under  the  Public 
Assistance  program,  (already  designated  for 
Individual  Assistance,  Hazard  Mitigation 
Assistance  and  categories  A  and  E  under 
Public  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  95-21035  Filed  8-23-95;  8:45  am] 

BILUNG  CODE  a71S-02-M 


[FEMA-1063-DR] 

Vermont;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTlbN:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-1063-DR),  dated  August  18. 
1995,  and  related  determinations. 

EFFECTIVE  DATE:  August  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  16, 1995,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  excessive  rain  and  flooding  on 
August  4-6, 1995,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alma  Armstrong  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  The  counties  of 
Caledonia,  Chittenden,  Essex,  Lamoille, 
Orleans,  and  Washington  for  Individual 
Assistance,  Public  Assistance  and 
Hazard  Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
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Dated:  August  18, 1995. 
James  L  Witt, 
Director. 

[FR  Doc.  95-21036  Filed  8-23-95;  8:45  am) 
BILLMQ  COOE  6718-02-M 


FEDERAL  RESERVE  SYSTEM 

Banco  Santander,  SJV.;  FFB 
Participacoes  e  Services,  S.A. 
Acquisition  of  Voting  Securities  of  a 
Bani(  Hoiding  Company 

Banco  Santander,  S.A.,  Madrid, 
Spain,  and  its  wholly  owned  subsidiary, 
FFB  Participacoes  e  Services,  S.A., 
Funchal,  Portugal  (together.  Applicant), 
has  applied  under  sections  3  and  4  of 
the  Bank  Holding  Company  Act  {12 
U.S.C.  1842  and  1843)  (BHC  Act)  and 
§§225.14,  225.21(a)  and  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.14, 
225.21(a),  and  225.23(a)),  to  acquire 
approximately  11.4  percent  of  the 
outstanding  voting  shares  of  First  Union 
Corporation,  Charlotte,  North  Carolina 
(Fint  Union),  and  thereby  indirectly 
acquire  interests  in  the  following  First 
Union  bank  and  nonbank  subsidiaries: 

First  Union  National  Bank  of  Florida, 
Jacksonville,  Florida;  First  Union 
National  Bank  of  North  Carolina, 
Charlotte.  North  Carolina;  First  Union 
National  Bank  of  Georgia,  Adanta, 
Georgia;  First  Union  National  Bank  of 
Teimessee,  Nashville,  Tennessee;  First 
Union  National  Bank  of  Maryland, 
Rockville,  Maryland;  First  Union 
National  Bank  of  Virginia,  Roanoke, 
Virginia:  First  Union  National  Bank  of 
Washington,  D.C.,  Washington,  D.C.; 
First  Union  National  Bank  of  South 
Carolina,  Greenville,  South  Carolina; 
First  Union  Home  Equity  Bank,  National 
Association,  Charlotte,  North  Carolina; 
First  Union  Capital  Markets 
Corporation,  Charlotte,  North  Carolina; 
First  Union  Commuinity  Development 
Corporation,  Charlotte,  North  Carolina; 
First  Union  Development  Corporation, 
Charlotte,  North  Carolina;  First  Union 
Export  Trading  Company,  Charlotte, 
North  Carolina;  First  Union  Futures 
Corporation,  Charlotte,  North  Carolina; 
First  Union  Mortgage  Corporation, 
Charlotte,  North  Carolina,  and  General 
Financial  Life  Insurance  Company, 
Charlotte,  North  Carolina. 

Applicant  is  not  applying  to,  and  will 
not,  acquire  control  of  First  Union. 
Applicant  wrill  provide  commitments  to 
the  Board  to  ensure  that  Applicant  will 
not  exercise  control  over  First  Union. 
Applicant's  acquisition  of  voting  shares 
of  First  Union  are  in  consideration  for 
Applicant's  ownership  interest  in  First 
Fidelity  Bancorporation,  Newark.  New 
Jersey,  and  Philadelphia,  Pennsylvania 


(First  Fidelity).  First  Union  has  applied 
to  merge  First  Fidelity  with  First 
Union's  direct  subsidiary.  First  Union 
Corporation  of  New  Jersey.  Newark, 
New  Jersey. 

Any  conunents  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  11, 
1995.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  vmtten  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  The  notice 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  the  Federal 
Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995. 
JennifiBf  J.  Johnaon, 
Deputy  Secretary  of  the  Board 
[FR.  Doc.  95-20999  Filed  8-23-95;  8:45  am] 
BILUNO  COOE  ttlO-OI-F 


Andrew  Rayford  Bounds,  Jr.  &  Mary 
Lou  Bounds;  Change  in  Banic  Controi 
Notice 

Acquisition  of  Shares  of  Banlis  or 
Bank  Hoiding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  7, 
1995. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Andrew  Rayford  Bounds,  fr.  &■  Mary 
Loii  Bounds,  Qeveland,  Texas;  to  jointly 


acquire  an  additional  1.41  percent,  for  a 
total  of  11.87  percent,  of  the  voting 
shares  of  First  Bancorporation  of 
Cleveland,  Cleveland,  Texas,  and 
thereby  indirectly  acquire  First  Bank  & 
Trust,  Cleveland.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-20997  Filed  8-23-95;  8:45  am] 
BN.LINO  COOE  e210-01-f 


Caroiina  Community  Bancshares,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  BanIc  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vsrriting  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  siiffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  18, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Carolina  Community  Bancshares, 
Inc.,  Latta,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
SouthTrust  Bank  of  Dillon  County, 
Latta,  South  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995. 
JennifiBr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-20998  Filed  8-23-95;  8:45  am] 
BILUNO  COOE  CnO-OI-f 
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Crestar  nnancial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  7, 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  acquire  Loyola 
Federal  Savings  Bank,  Baltimore, 
Maryland,  a  subsidiary  of  Loyola  Capital 
Corporation,  Baltimore,  Maryland,  and 
thereby  engage  in  operating  a  savings 
bank  pursuant  to  §  225.25(b)(9)  of  the 
Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995. 
JennifiBr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-20996  Filed  8-23-95;  8:45  ami 
BILUNO  COOE  6210-01-F 


Platte  Valley  Cattle  Company,  et  ai.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanidng 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  imder 
§  225.23(a)(l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throuygh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resoiut»s. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  7, 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Platte  Valley  Cattle  Company. 
Ravenna,  Nebraska;  to  engage  de  novo  in 


the  sale  of  general  insurance  in  a  town 
of  less  than  5,000  in  population, 
pursuant  to  §  225.25(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  These  activities 
will  take  place  in  Ravenna,  Nebraska, 
and  Pleasanton,  Nebraska. 

2.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma;  to  engage  de  novo  through 
its  subsidiary,  BOKF  Leasing 
Corporation,  Tulsa,  Oklahoma,  in 
commercial  lending  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y,  and  leasing  of  real  property  pursuant 
to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995. 

Jennifer  J.  Johnsoo, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-20994  Filed  8-23-95;  8:45  am] 

BILUNO  COOE  6210-01-f 


Western  Dakota  Holding  Company; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hoiding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-19984)  published  on  page  41890  of 
the  issue  for  Monday,  August  14, 1995. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis,  the  entry  for  Western 
Dakota  Holding  Company,  is  revised  to 
read  as  follows: 

1.  Western  Dakota  Holding  Company, 
Timber  Lake,  South  Dakota;  to  become 
a  bank  holding  company  by  acquiring 
50.02  percent  of  the  voting  shares  of 
Dewey  County  Bank,  Timber  Lake, 
South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1995. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-20995  Filed  8-23-95;  8:45  am] 

BILUNO  COOE  621fr-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Title:  Welfare  Reform  Demonstration 
Special  Application  Form. 

Description:  The  purpose  of  this 
collection  is  to  obtain  the  necessary 
information  for  accelerated  review  and 
approval  of  proposals  that  are  likely  to 
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assist  in  promoting  the  objectives  of 


titles  IV-A  and  D  of  the  Social  Security  Respondents:  State  governments. 

Act. 


Title 

No.  of 

re- 
spond- 
ents 

No.  of 

re- 
sponses 
per  re- 
spond- 
ent 

Aver- 
age 
burden 
per  re- 
sponse 

Burden 

Form i 

54 

1 

0.75 

40.5 

....    _  ,  . 

Estimated  total  annual  burden  hours:  40.5. 


Additional  Information 

ACF  is  requesting  that  0MB  grant  a  90 
day  approval  for  this  information 
collection  under  procedures  for 
emergency  processing.  The  time  period 
for  this  request  is  one  day. 

Dated:  August  15, 1995. 
BobSai;gis, 

Acting  Reports  Cleamnce  Officer. 
[FR  Doc.  95-20965  Filed  8-23-95;  8:45  am] 
BU.LMQ  CODE  4184-01-M 


Agency  for  Health  Care  Policy  and 
Research 

Public  Meeting  on  the  Development  of 
Chronic  Pain:  Headache;  Clinical 
Practice  Guideline 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  a 
public  meeting  to  receive  comments  and 
information  pertaining  to  the 
development  of  the  AHCPR-sponsored 
clinical  practice  guideline  on  Chronic 
Pain:  Headache.  The  gmdeline  is  being 
developed  for  AHCPR  by  Duke 
University  (Durham.  North  Carolina) 
with  the  assistance  of  a  panel  of  health 
care  experts  and  consimiers. 

A  notice  announcing  that  AHCPR  was 
arranging  for  the  development  of  this 
clinical  practice  guideline  was 
pubUshed  in  the  Federal  Register  on 
December  27. 1993  (Vol.  58.  No.  246). 
That  notice  invited  nominations  for 
experts  and  consiuners  to  serve  on  the 
panel  that  is  developing  the  guideline. 

A  public  meeting  to  provide  an 
opportimity  for  interested  parties  to 
contribute  relevant  information  and 
comments,  including  research  findings 
in  areas  relevant  to  ^e  guideline,  vsrill 
be  held  as  follows: 

Meeting:  Chronic  Pain:  Headache. 
Date:  October  31. 1995. 
Fmm:  9:00  a.m. — 12:00  p.m. 
Location:  Doubletree  Hotel,  300  Aimy 
Navy  Drive.  Arlington,  VA  22202-9903. 
Phone:  (703)  416-*100. 
Fax:  (703)  416-4126. 

Background 

The  AHCPR  is  charged,  under  Title  DC 
of  the  Public  Health  Service  (PHS)  Act. 


with  enhancing  the  quality, 
appropriateness,  and  effectiveness  of 
health  caie  services,  and  access  to  such 
services.  The  AHCPR  accomplishes  its 
goals  through  the  establishment  of  a 
broad  base  of  scientific  research,  and 
through  the  promotion  of  improvements 
in  clinical  practice  and  in  the 
organization,  financing,  and  delivery  of 
health  care  services.  (See  42  U.S.C.  299- 
299C-6  and  1320-12.) 

In  keeping  with  its  legislative 
mandates,  AHCPR  arranges  for  the 
development,  periodic  review,  and 
update  of  clinically  relevant  gmdelines 
that  may  be  used  by  physicians,  nurses, 
other  health  care  providers,  educators, 
and  consuimers  to  assist  in  determining 
how  diseases,  disorders,  and  other 
health  care  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
clinically  managed.  Medical  review 
criteria,  standards  of  quality,  and 
performance  measures  are  Uien 
developed  based  on  the  guidelines 
produced. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended,  requires  that 
the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  nurses,  other 
health  care  providers,  medical 
educators,  medical  review 
organizations,  and  consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  cUnical  practice,  education 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)).  as  amended,  identifies 
factors  to  be  considered  in  establishing 


priorities  for  guidelines,  including  the 
extent  to  which  the  guideUnes  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management, 
and  thereby  benefit  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatment;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  Title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines  and  guideline  updates. 

Arrangements  for  the  October  31, 1995 
Public  Meeting  on  Chronic  Pain: 
Headache 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information,  and  make  a  brief  (5 
minutes  or  less)  oral  statement  to  the 
panel.  Individuals  and  representatives 
who  would  like  to  attend  must  register 
with  Ms.  Becky  Gray,  Duke  University, 
at  the  address  set  out  below  by  October 
10, 1995,  and  indicate  whether  they 
plan  to  make  an  oral  statement.  A 
written  copy  of  the  oral  statement, 
comments,  and  information  should  be 
submitted  to  Ms.  Gray  by  October  10,  . 
1995.  If  more  requests  to  make  oral 
statements  are  received  than  can  be 
accommodated  between  9:00  a.m.  and 
12:00  p.m.  on  October  31, 1995,  the 
chairperson  will  allocate  speaking  time 
in  a  manner  that  ensures,  to  the  extent 
possible,  that  a  range  of  views  of  health 
care  professionals,  consiuners,  and 
pharmaceutical  and  product 
manufacturers  are  presented.  Those  who 
cannot  be  granted  iheii  requested 
speaking  time  because  of  time 
constraints  are  assured  that  their  written 
comments  will  be  considered  when 
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decisions  regarding  the  AHCPR- 
sponsored  guideline  are  made. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  Ms. 
Gray  by  October  10. 1995.  at  the  address 
below. 

Registration  should  be  made  with, 
and  written  materials  submitted  to: 
Becky  Gray,  Duke  University.  First 
Union  Tower.  2200  West  Main  Street, 
Suite  230,  Durham,  North  Carolina 
27705.  Phone:  (919)  286-3399,  Fax: 
(919) 286-5601. 

For  Additional  InformatioD 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note, 
"Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHQ^R's  activities 
with  respect  to  clinical  practice 
guidelines  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse. 
P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toil-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Douglas  B.  Kamerow,  M.D., 
M.P.H..  Ettrector.  Office  of  the  Forum  for 
QuaUty  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research.  Willco  Building,  6000 
Executive  Boulevard,  Suite  310, 
Rockville,  MD  20852,  Phone  301-594- 
4015,  Fax:  301-594-4027. 

Dated:  August  18, 1995. 
Qifton  R.  Gaus, 
Administrator. 

(FR  Doc.  95-21000  Filed  8-23-95:  8:45  am] 
BltUNO  CODE  4160-M-M 


Centers  for  Disease  Control  and 
Prevention  (CDC) 

The  National  Center  for  Environmental 
Health  (NCEH)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  Annual  Meeting  of  CDC-Funded 
Childhood  Blood  Lead  Surveillance 
Cooperative  Agreement  and  Grant  Recipients. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
September  6, 1995;  8:30  a.m.-5  p.m., 
September  7, 1995;  8:30  a.m.-3  p.m., 
September  8, 1995. 

Place:  Terrace  Garden  Inn-Buckhead.  3405 
Lenox  Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  The  primary  purpose  of  this 
meeting  is  to  provide  a  forum  for  the 
recipients  of  CDC-Funded  Childhood  Blood 
Lead  Surveillance  Cooperative  Agreement 
and  Grant  funds  to  review  program  progress 
and  discuss  surveillance  issues  and  concerns. 


Matters  to  be  Discussed:  Topics  will 
include  discussions  on  CDC  childhood  lead 
surveillance  activities,  CDC  Lead  Poisoning 
Prevention  Branch  and  laboratory  activities, 
core  variables  for  laboratory  reporting,  data 
use  by  State  health  departments  to  direct 
prevention  activities,  data  mapping,  softvirare 
demonstrations,  and  use  of  bar  coding 
technology  to  transfer  data. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 

Carol  A.  Pertowski.  M.D..  Medical 
Epidemiologist,  Surveillance  and 
Programs  Branch.  Division  of 
Environmental  liazards  and  Health 
Effects  (F42),  NCEH.  CDC.  4770  Buford 
Highway,  NE,  Atlanta,  Georgia  30341- 
3724.  telephone  404/488-7330,  FAX 
404/488-7330. 

Written  conunents  are  welcome  and 
should  be  received  by  August  31, 1995. 
Persons  wishing  to  make  oral  comments 
at  the  meeting  should  notify  the  contact 
person  in  vmting  or  by  telephone  no 
later  than  close  of  business  on  August 
31. 1995.  All  requests  to  make  oral 
comments  should  contain  the  name, 
address,  telephone  number,  and 
organizational  affiliation  of  the 
presenter.  Depending  on  the  time 
available  and  the  number  of  requests  to 
make  oral  comments,  it  may  be 
necessary  to  limit  each  presenter. 

Dated:  August  17, 1995. 
Carolyn  J.  RiiaMll, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-20992  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  416»-1»-M 


Pood  and  Drug  Administration 
[Docket  No.  95N-0264 

Drug  Export;  Built  Codeine  Contin® 
Granulation  (100  milligrams  (mg),  150 
mg,  200  mg) 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Purdue  Frederick  Co.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Bulk 
Codeine  Contin®  granulation  to  Canada 
for  tablet  compression,  labeling,  and 
packaging  into  100-,  150-,  and  200- 
milligram  (mg)  controlled  release 
tablets. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  I>ug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 


Rockville,  MD  20857,  and  to  the  contact 
I}erson  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  PI,  Rockville,  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
pubUsh  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  The 
Pxirdue  Frederick  Co.,  100  Connecticut 
Ave.,  Norwalk,  CT  06850,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Bulk  Codeine 
Contin®  granulation  to  Canada  for  tablet 
compression,  labeling,  and  packaging 
into  100-,  150-,  and  200-mg  controlled 
release  tablets.  Bulk  Codeine  Contin® 
granulation  is  used  for  the  relief  of  mild 
to  moderate  pain  requiring  the 
prolonged  use  of  an  opioid  analgesic 
preparation.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  August  2, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  apphcation  to  do  so  by  September 
5, 1995,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
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information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  August  7. 1995. 
Betty  L.  Jones, 

Deputy  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[PR  Doc.  95-20963  Filed  8-23-95;  8:45  am) 
BILUNQ  CODE  4160-01-F 


[Docket  No.  950-0131] 

"Point  to  Cotislder  in  the  Manufacture 
and  Testing  of  Therapeutic  Products 
for  Human  Use  Derived  From 
Transgenic  Animals  (1995);" 
Avaiiabiiity 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availahihty  of  a  points  to  consider  (PTC) 
document  entitled,  "Points  to  Consider 
in  the  Manufacture  and  Testing  of 
Therapeutic  Products  for  Human  Use 
Derived  From  Transgenic  Animals 
(1995)."  The  PTC  document  is  intended 
to  assist  manufacturers  in  the 
production  of  safe,  piure,  potent,  and 
effective  therapeutic  products  for 
hiunan  use  that  are  derived  &om 
transgenic  animals.  The  PTC  document 
is  also  intended  to  help  sponsors  assure 
the  quahty  and  consistency  of  data 
submitted  in  connection  with  an 
investigational  new  drug  appUcation 
(IND),  product  Ucense  appUcation 
(PLA),  estabUshment  Ucense  appUcation 
(ELA)  or  new  drug  appUcation  (NDA). 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  PTC  dociunent  to 
the  Congressional  and  Consumer  Affairs 
Branch  (HFM-12),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  suite  2G0N.  Rockville.  MD  20852- 
1448.  Send  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
your  requests.  Persons  with  access  to 
the  INTERNET  may  request  this 
document  from  "CBER 
INFOeAl. CBER.FDA.GOV."  The 
doomient  may  also  be  obtained  by 
calling  the  CBER  FAX  hiformation 
System  at  301-594-1939  from  a  FAX 
machine  with  a  touch  tone  phone 
attached  or  built  in.  Submit  written 


comments  on  the  PTC  document  to  the 
Dockets  Management  Branch  (HFA- 
305),  12420  Parklawn  Dr.,  rm.  1-23. 
Roclcville,  MD  20857.  Two  copies  of  any 
conmients  are  to  be  submitted,  except 
that  individuals  may  submit  one. 
Requests  and  conmients  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docuiment.  A  copy  of  the  PTC  dociunent 
and  received  comments  are  available  for 
pubUc  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPt-EMENTARY  INFORMATION:  FDA  is 
aimouncing  the  availabiUty  of  a  PTC 
dociunent  entitled  "Points  to  Consider 
in  the  Manufacture  and  Testing  of 
Therapeutic  Products  for  Him[ian  Use 
Derived  From  Transgenic  Animals 
(1995)."  The  PTC  document  provides  a 
discussion  of  issues  that  should  be 
considered  in  the  development  of 
therapeutic  products  derived  from 
transgenic  animals.  A  transgenic  animal 
is  an  animal  with  an  altered  genome 
produced  by  introduction  of 
deoxyribonucleic  acid  (DNA)  through 
human  intervention.  The  PTC  doctmient 
addresses  issues  such  as  the  structure  of 
the  gene  product,  the  fideUty  of 
inheritance,  the  consistency  of 
expression,  and  the  avoidance  of 
contamination  by  drugs,  chemicals,  and 
adventitious  agents.  Specific  topics 
disctissed  in  the  PTC  doomient  include: 
(1)  Generation  and  characterization  of 
the  transgene  constructs;  (2)  creation 
and  characterization  of  the  transgenic 
fotmder  animal;  (3)  estabUshment  of  a 
reUable  and  continuous  source  of 
transgenic  animals;  (4)  generation  and 
selection  of  production  herds;  (5) 
maintenance  of  transgenic  animals;  (6) 
purification  and  characterization  of  the 
transgenic  product;  (7)  analysis  of 
product  quaUty;  and  (8)  preclinical 
safety  evaluation.  The  PTC  dociunent 
contains  a  reference  section  that  Usts 
laws,  regulations,  guidances,  guidelines, 
PTC's  and  policies  which  may  be 
appUcable  and  should  be  considered 
when  manufacturing  therapeutic 
products  for  human  use  from  transgenic 
animals. 

As  with  other  PTC  documents,  FDA 
does  not  intend  this  PTC  dociunent  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  appUcable  to  all 
situations.  The  PTC  document  is 
intended  to  provide  information  and 
does  not  set  forth  requirements.  The 


methods  and  procedures  cited  in  the 
PTC  document  are  suggestions.  FDA 
anticipates  that  sponsors  and 
investigators  may  develop  alternative 
methods  and  procedures,  and  discuss 
them  with  FDA.  FDA  may  find  those 
alternative  methods  and  procedures 
acceptable.  FDA  recognizes  that 
advances  wiU  continue  in  the  area  of 
human  therapeutic  products  derived 
from  transgenic  animals  and  that  this 
document  may  become  outdated  as 
those  advances  occur.  The  PTC 
document  does  not  bind  FDA  and  does 
not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
person,  but  is  intended  merely  for 
guidance. 

FDA  is  making  available  the  PTC 
document  in  association  with  its 
responsibiUty  to  regulate  drugs,  medical 
devices,  and  biological  products 
intended  for  human  use.  The  PTC 
docimient  is  neither  a  regulation  nor  a 
guideline,  but  is  an  FDA  compilation  of 
information  and  suggestions  on  the 
subject  of  manufacturing  therapeutic 
products  for  human  use  derived  from 
transgenic  animals.  All  appUcable 
Federal  laws  and  regulations  must  be 
followed  and  adhered  to  when 
manufacturing  therapeutics  for  human 
use. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  PTC  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  " 

Received  comments  will  be 
considered  in  determining  whether 
further  revision  of  the  PTC  document  is 
warranted. 

Dated:  August  17, 1995. 
William  K.  Hubbard, 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  95-20964  Filed  8-23-95;  8:45  am] 

BILUNO  CODE  41M-01-F 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
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meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  estabUshed  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  wiU  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  ap{>ear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Date,  time,  and  place.  September  13 
and  14, 1995,  8:30  a.m.,  HoUday  Inn— 
Gaithersburg,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
committee  meeting  block  of  rooms. 
Reservations  will  be  confirmed  at  the 
group  rate  based  on  availabiUty. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Ed  Regenstein,  Sociometrics,  Inc.,  301- 
608-2151.  The  availabiUty  of 
^propriate  accommodations  caimot  be 
assured  unless  prior  written  notification 
is  received. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  September  13, 
1995,  8:30  a.m.  to  2:30  p.m.,  unless 
pubUc  participation  does  not  last  that 
long;  open  committee  discussion,  2:30 
p.m.  to  4:30  p.m.;  open  committee 
discussion,  September  14, 1995,  8:30 
a.m.  to  4:30  p.m.;  Sharon  M. 
Kalokerinos,  Center  for  Devices  and 
Radiological  Health  (HFZ-331),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850.  301-594- 
4613,  ext.  139,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  EXZ  area).  Device  Good 
Manufacturing  Practice  Advisory 
Coimnittee,  code  12398. 


General  function  of  the  committee. 
The  committee  reviews  proposed 
regulations  for  good  manufacturing 
practices  governing  the  methods  used 
in,  and  the  faciUties  and  controls  used 
for,  the  manufacture,  packing,  storage, 
and  installation  of  devices,  and  makes 
recommendations  on  the  feasibiUty  and 
reasonableness  of  the  proposed 
regulations. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  30, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  consider  the  tentative 
final  rule  on  quaUty  systems  which  sets 
forth  requirements  for  current  good 
manufacturing  practices  to  include 
methods  used  in,  and  the  faciUties  and 
controls  used  for  the  design,  purchasing, 
manufacturing,  packaging,  labeling, 
storage,  installation,  and  servicing  of  aU 
finished  medical  devices  intended  for 
human  use.  This  docimient  was  made 
available  through  a  Notice  of 
AvailabiUty  pubUshed  on  July  24, 1995 
(60  FR  37856),  and  copies  can  be 
obtained  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.  Rockville,  MD  20850. 

Peripherai  and  Centrai  Nervous 
System  Drugs  Advisory  Committee 

Date,  time,  and  place.  September  18, 
1995,  8:30  a.m.,  Parklawn  Bldg., 
conference  rooms  G  through  J,  5600 
Fishers  Lane,  RockviUe,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  pubUc  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Michael 
A.  Bernstein,  Center  for  E>rug  Evaluation 
and  Research  (HFD-120),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2775,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area).  Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee, 
code  12543. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 


marketed  and  investigational  human 
drugs  for  use  in  neurological  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  11, 
1995.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  safety  and 
effectiveness  of  Rilutek®  (riluzole),  new 
drug  appUcation  (NDA)  20-599,  Rhone- 
Poulenc  Rorer  Pharmaceuticals,  Inc.,  for 
use  in  the  treatment  of  Amyotrophic 
Lateral  Sclerosis  (ALS). 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  25, 
1995, 8  a.m.,  Parklawn  Bldg.,  conference 
rooms  G  through  J,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  8  a.m.  to  9  a.m., 
unless  pubUc  participation  does  not  last 
that  long;  open  committee  discussion.  9 
a.m.  to  5  p.m.;  Leander  B.  Madoo, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^43-4695.  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Pulmonary-Allergy  Drugs  Advisory 
Committee,  code  12545. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  25, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  two  NDA's:  (1) 
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NDA  20-548,  Flovenf™  Inhalation 
Aerosol  (a  metered-dose  inhaler 
fonnulation  of  fluticasone  propionate), 
and  (2)  NDA  20-549,  Flovent™ 
Inhalation  via  Diskhaler  (a  dry  powder 
fonnulation  of  fluticasone  propionate). 
Both  NDA's  are  indicated  for  the 
maintenance  treatment  of  bronchial 
asthma  and  for  treatment  of  patimits 
requiring  oral  corticosteroid  therapy  for 
asthma  who  may  be  able  to  significantly 
reduce  or  eliminate  their  requirement 
for  oral  corticosteroids  over  time.  The 
sponsor  for  both  NDA's  is  Glaxo 
Welcome. 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  September  28, 
1995,  8  a.m.,  Parldawn  Bldg.,  conference 
rooms  G  through  J,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  pan.;  Kathleen  R.  Reedy, 
Center  for  Drug  Evaluation  and 
Research,  Advisors  and  Consultants 
Staff  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-600-741-8138  (301-443- 
0572  in  the  Washington.  DC  area), 
Endocrinologic  and  Metabolic  Dnjgs 
Advisory  Committee,  code  12536. 

General  function  of  committee.  The 
conunittee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  hiunan 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  21, 
1995,  and  submit  a  brief  statement  of 
the  general  natiu^  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  data  submitted  regarding  the 
safety  and  efficacy  of  dexfenfluramine 
hydrochloride,  NDA  20-344, 
Intemeiuon  Pharmaceuticals.  Inc..  for 
an  obesity  indication. 


Joint  Meeting  of  the  Drug  Abuse 
Advisory  Committee  and  the 
Endocrinologic  and  Metalx>lic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  September  29, 
1995, 9  a.m.,  Parklawn  Bldg.,  conference 
rooms  G  through  J,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  Stephen  P.  PolUtt  or 
Kathleen  R.  Reedy,  Center  for  Drug 
Evaluation  and  Research  (HFI>-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
5455,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  Drug  Abuse  Advisory  Cotomittee, 
code  12535. 

General  function  of  the  committee. 
The  Drug  Abuse  Advisory  Committee 
advises  on  the  scientific  and  medical 
evaluation  of  information  gathered  by 
the  Department  of  Health  and  Hiunan 
Services  and  the  Department  of  Justice 
on  the  safety,  efficacy,  and  abuse 
potential  of  drugs,  and  recommends 
actions  to  be  taken  on  the  marketing, 
investigation,  and  control  of  such  drugs. 
The  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
endocrine  and  metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shoiUd  notify  the 
contact  person  before  September  18, 
1995,  and  submit  a  brief  statement  of 
the  general  native  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  will  discuss  the  petition  to 
remove  firom  the  Controlled  Substance 
Act,  Fenfluramine  and  its  isomers. 
Fenfluramine,  NDA  16-618,  Wyeth- 
Ayerst,  and  Dexfenfluramine,  NDA  20- 
344,  Intemeuron  Pharmaceuticals  Inc. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deUberation.  Every  advisory  committee 
meeting  shaU  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 


includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
pubUc  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
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Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
Ifae  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
die  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  17, 1995. 
Linda  A.  Suydam, 

tnterim  Deputy  Commissioner  for  Operations. 
[PR  Doc.  95-21001  Filed  &-23-95;  8:45  am] 
BILUNQ  CODE  4ieO-01-F 


Pesticide  Residue  Monitoring  Data 
Base  for  Fiscal  Year  1994;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Fiscal  Year  (FY)  1994 
pesticide  residue  monitoring  data  on 
computer  diskettes.  This  is  the  third 
annual  comprehensive  compilation  and 
public  release  of  FDA  monitoring  data 
for  pesticide  residues  in  foods.  "Hie 
agency  is  making  the  information 
available  on  computer  diskettes  to 
facilitate  its  dissemination  to  interested 
persons. 

ADDRESSES:  Pesticide  residue 
monitoring  data  on  computer  diskettes 
may  be  ordered  from  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB95-503132  and  include  a 
payment  of  $50.00  for  each  copy  of  the 
data  base.  In  addition,  there  is  a 
handling  fee  of  $4.00  for  one  copy  of  the 
data  base,  $6.00  for  two  copies,  and 
$8.00  for  three  or  more  copies.  Payment 
may  be  made  by  check,  money  order, 
charge  card  (American  Express,  VISA, 
or  MasterCard),  or  by  billing 
arrangements  made  with  NTIS.  Charge 
card  orders  must  include  the  charge 
account  numtier  and  expiration  date. 
For  telephone  orders  or  further 
information  on  placing  an  order  call 
NTIS  at  703-487-4650. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  G.  Houston,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
308),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4152. 


SUPPLEMENTARY  INFORMATION:  FDA  is 
making  available  its  FY  94  pesticide 
residue  monitoring  data  as  a  set  of  three 
personal  computer  diskettes.  The  data 
base  includes  FDA  pesticide  monitoring 
coverage  and  findings  for  FY  94  by 
country/food  product/pesticide 
combination.  The  data  base  is 
accompanied  by  a  search  program  and 
report  formats,  written  in  dBase  ni+. 
Each  year  FDA  receives  numerous 
requests  for  these  data.  FDA  has 
determined  that  it  will  facilitate 
dissemination  of  these  data  to  interested 
persons  if  the  agency  provides  for  their 
general  availability  in  a  standardized 
diskette.  A  user's  manual  is  provided 
that  contains  installation  instructions 
and  describes  the  structure  and  content 
of  the  data  base. 

Dated:  August  16, 1995. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[PR  Doc.  95-20961  Filed  8-23-95;  8:45  am] 
BILUNG  COOE  4ie»-01-F 


National  Institutes  of  Health 

Notice  of  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  NIH  AIDS  Research  Program 
Evaluation  Working  Group  on 
September  13, 1995,  at  the  Omni 
Shoreham  Hotel,  2500  Calvert  Street 
NW.,  Washington,  DC,  from  8:30  am  to 
5  pm.  The  meeting  will  be  open  to  the 
public  from  10:30  am  to  5  pm  with 
attendance  limited  to  space  available. 

The  purpose  of  the  meeting  is  to 
review  the  status  of  each  of  the  six  Area 
Review  Panels  through  presentations 
from  the  Area  Review  Panel  Chairs  and 
to  obtain  input  from  the  infected  and 
affected  community.  The  NIH  AIDS 
Research  Program  Evaluation  Working 
Group  will  develop  recommendations  to 
be  made  to  the  Office  of  AIDS  Research 
Advisory  Council  that  address  the 
overall  NIH  AIDS  research  initiative, 
both  intramural  and  extramural,  and 
identify  long-range  goals  in  the  relevant 
areas  of  science.  These 
recommendations  will  provide  the 
framework  for  future  planning  and 
budget  development  of  the  NIH  AIDS 
research  program. 

The  10:30  am  to  12:30  pm  session  of 
the  meeting  will  be  for  presentations 
from  designated  participants.  The  1  pm 
to  5  pm  session  will  be  for  pubUc 
presentations.  Those  desiring  to  make 
formal  presentations  at  the  public 
session  should  notify  Dr.  Robert 
Eisinger,  Office  of  AIDS  Research, 
National  Institutes  of  Health,  31  Center 
Drive,  MSC  2340,  Building  31,  room 
4B62,  Bethesda,  MD  20892-2340,  (301) 


402-8655  before  September  8,  1995  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 
Interested  persons  may  present  data, 
information,  or  views  in  writing  on 
issues  pending  before  the  Worldng 
Group. 

There  will  be  a  closed  session  from 
8:30  am  to  10:30  am  to  update  the 
Working  Group  members  on  privileged 
information  from  the  Area  Review 
Panels  on  institute  and  center  grant  and 
contract  portfoUos. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Eisinger  in  advance  of  the 
meeting. 

Dated:  August  18. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-20987  Filed  8-24-95;  8:45  am] 

BU.UNO  COOE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  and  the  Center  for 
Substance  Abuse  Prevention  (CSAP) 
National  Advisory  Council  in 
September  1995. 

the  meeting  of  the  CSAP  Drug 
Testing  Advisory  Board  will  include 
discussion  of  aimouncements  and 
reports  of  administrative,  legislative, 
and  program  developments.  It  will  also 
include  reviews  of  sensitive  National 
Laboratory  Certification  Program  (NLCP) 
internal  operating  procedures  and 
program  development  issues.  Therefore, 
a  portion  of  this  meeting  will  be  closed 
to  the  pubUc  as  determined  by  the 
Administrator,  SAMHSA,  ia  accordance 
with  5  U.S.C.  552b(c)(2).  (4),  and  (6)  and 
5  U.S.C.  Appendix  2,  section  10(d). 

Committee  Name:  Drug  Testing  Advisory 
Board. 

Meeting  Date(s):  September  20. 1995. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland  20857. 

Open:  September  20, 1995,  8:30  a.m.-10:00 
a.m. 

Closed:  September  20, 1995. 10:00  a.m.- 
Adjoumment. 

Contact:  Donna  M.  Bush,  Ph.D.;  Parklawn 
Building,  room  13A-54:  Telephone:  (301) 
443-6014. 
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The  September  21  meeting  of  the 
CSAP  National  Advisory  Council  will 
include  the  review  of  applications  for 
Federal  assistance  and  individual 
contract  proposals;  therefore,  portions  of 
this  meeting  will  be  closed  to  the  public 
as  determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  5  U.S.C. 
552b(c)(3),  (4)  and  (6)  and  5  U.S.C.  app. 
2  10(d).  On  September  22,  additional 
agenda  items  will  include  a  presentation 
from  the  National  Association  of  State 
Alcohol  and  Drug  Abuse  Directors, 
discussions  of  administrative  matters 
and  announcements,  and  reports  by 
workgroups  of  the  SAMHSA  National 
Advisory  Council  and  the  CSAP 
National  Advisory  Council. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Coizunittee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Datefs):  September  21-22, 1995. 

Place:  Bethesda  Marriott  Residence  Inn, 
7335  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Closed:  September  21, 1995,  8:30  a.m.-3:30 
p.m. 

Open:  September  22, 1995, 8:30  a.m.-4:00 
p.m. 

Contact:  Yuth  Nimit,  PhJ).;  Rockwall  II 
Building,  Suite  7A-140;  Telephone:  (301) 
443-8455. 

A  simmiary  of  these  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Vera  Himter,  Acting 
Committee  Management  Officer,  CSAP, 
Rockwall  n  Building,  Suite  7A-140, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-9542. 

Dated:  August  18, 1995. 
Jerilipov, 

Conunittee  Ktanagement  Officer.  SiAstance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc  95-20940  Filed  8-23-95;  8:45  am] 

BNJJNO  CODE  4i6a-ao-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIIdllf«  Service 

Availability  of  an  Environmental 
Assaesment  af>d  Receipt  of  an 
Application  for  an  Incidental  Talce 
Penn'  i  for  the  Lake  Mathews  Multiple 
Species  Habitat  Conservation  Plan, 
Western  Riverside  County,  Callfomla 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Southern  California 
Metropolitan  Water  District  (MWD) 


(applicant)  has  applied  to  the  Fish  and 
Wildlifie  Service  (Service)  for  a  50-year 
Incidental  Take  Permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  permit  would  authorize 
take  of  five  ciirrently  listed  wildlife 
species,  including  the  endangered 
Stephens'  kangaroo  rat  (Dipodomys 
stephensi)  (SKR),  the  endangered  bald 
eagle  [Haliaeetus  leucocephela),  the 
threatened  coastal  California 
gnatcatcher  [Polioptila  califomica 
calif ornica),  the  endangered  least  Bell's 
vireo  (Vireo  bellii  pusillus),  and  the 
endangered  southwestern  willow 
flycatdier  [Empidonax  traillii  extimus), 
in  western  Riverside  County,  California. 
In  addition,  the  applicant  is  seeking 
authorizations  and  assurances  for  60 
other  target  species  (including  one 
currently  listed  plant  species,  and  59 
plant  and  animal  species  not  currently 
listed)  that  occur  vrithin  the  plan  area. 
This  notice  opens  the  comment  period 
on  the  joint  Environmental  Assessment/ 
Mitigated  Negative  Declaration  (EA/ 
MND),  and  permit  application  package, 
which  includes  the  Lake  Mathews 
Multiple  Species  Habitat  Conservation 
Plan  and  Natural  Commuinity 
Conservation  Plan  (Plan)  and 
Implementing  Agreements  (lA).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 

DATES:  Written  comments  on  the  Plan, 
the  EA/MND,  or  the  L\  should  be 
received  on  or  before  September  25, 
1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Written 
comments  may  also  be  sent  by  facsimile 
to  (619)  431-9618.  Please  refar  to  permit 
number  PRT-805839  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  JeS 

Newman,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field  Office,  2730 
Loker  Ave.  West.  Carlsbad,  California 
92008  at  (619)  431-9440. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Carlsbad  Field  Office  at  the 
above  referenced  address,  or  by 
telephone  at  (619)  431-9440. 
Documents  will  also  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 


Background  Information 

Listed  species  are  protected  pursuant 
to  section  9  of  the  Act  against  "take", 
that  is,  no  one  may  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect  the  species,  or  attempt 
to  engage  in  such  conduct  (16  USC 
1538).  The  Service,  however,  may  issue 
permits  to  conduct  activities  involving 
endangered  species  imder  certain 
circumstances,  including  carrying  out 
scientific  purposes,  enhancing  the 
propagation  or  survival  of  the  species, 
or  incidentally  taking  the  species  in 
connection  with  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  and  threatened 
species  are  at  50  QH  17.22  and  17.32. 
"Hie  proposed  takings  are  incidental  to 
otherwise  lawful  activities  in 
association  with  the  implementation  of 
the  Plan,  a  joint  conservation  effort 
initiated  by  the  applicant  (a  27-member 
public  entity  that  delivers  water  from 
the  California  and  Colorado  River 
Aqueducts  to  cities  and  communities 
within  a  5,125-square-mile  service  area 
in  southern  California)  and  the 
Riverside  County  Habitat  Conservation 
Agency  (RCHCA),  in  cooperation  with 
the  Service  and  the  California 
Department  of  Fish  and  Game  (CDFG). 

Implementation  of  the  proposed  Plan 
could  directly  or  indirectly  affect 
individuals  of  five  currently  listed 
animal  species  (identified  above).  In 
addition,  one  listed  plant  species, 
slender-homed  spineflower 
(Dodecahema  leptoceras),  is  also  known 
to  occur  in  the  vicinity  of  Lake 
Mathews.  Although  no  incidental  take 
authorization  is  required  for  listed  plant 
species,  impacts  to  these  species  must 
be  addressed  in  the  intra-Service 
consultation  required  pvirsuant  to 
section  7(a)  of  the  Act.  The  Plan 
establishes  and  provides  management 
for  a  5,110-acre  multiple  species  reserve 
on  the  applicant's  properties  in  western 
Riverside  County  (the  Plan  Area).  The 
Multiple  Species  Reserve  consists  of  a 
2,545-acre  mitigation  bank  adjacent  to 
an  existing  2,565-acre  State  Ecological 
Reserve.  The  mitigation  bank  provides 
mitigation  for  the  applicant's  ongoing 
and  futiue  operations,  maintenance 
activities,  and  capital  construction 
projects  at  Lake  Mathews  (totaling 
approximately  618  acres).  Futiue  MWD 
projects  outside  the  Plan  Area  can  use 
adddtional  credits  remaining  in  the 
mitigation  bank  pursuant  to  the 
Mitigation  Banking  Agreement  in 
Volimie  3  of  the  application  package. 
The  RCHCA  will  receive  habitat  credit 
for  the  1,269.3  acres  of  occupied  SKR 
habitat  within  the  Plan  Area  under  the 
SKR  Short-term  Habitat  Conservation 
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Plan.  Any  use  by  the  RCHCA  of  the 
1.269.3  acres  as  mitigation  for  effects 
other  than  take  of  SKR  would  be 
contingent  on  Service  and  CDFG 
approval  of  a  multiple  species  plan. 

"The  EA/MND  considers  the  proposed 
project  and  no  action  alternatives  in 
detail.  In  addition,  two  other 
alternatives  were  considered  but  were 
not  selected  for  detailed  analysis.  These 
alternatives  considered  avoiding  take  of 
listed  species  at  Lake  Mathews,  and  a 
modified  project  that  would  apply  only 
to  projects  and  activities  on  MWD's 
Lake  Mathews  properties  (and  would 
not  extend  to  projects  outside  the  Plan 
Area). 

The  proposed  Federal  action  would 
authorize  the  incidental  take  of  65  target 
species,  including  habitat  modification, 
during  ongoing  and  future  projects  and 
activities  described  in  the  Plan.  The 
applicant  has  requested  the  issuance  of 
permits  that  would  authorize  the 
incidental  take  of  the  five  listed  wildlife 
species  identified  previously  in  this 
notice.  In  addition,  the  applicant  seeks 
Federal  pre-listing  assurances  for  59 
other  plant  and  animal  target  species 
which  are  currenUy  not  listed  as 
threatened  or  endangered  but  could 
become  listed  in  the  future.  These  pre- 
listing  assurances  are  agreements  in 
principle  that  the  Service  would  modify 
the  permits  and  authorize  incidental 
take  for  any  of  these  species  should  they 
become  listed  in  the  future.  These 
assurances  are  given  on  the  condition 
that  avoidance,  minimization,  and 
reserve  management  measures 
identified  in  the  Plan  are  implemented. 

Mitigation  pursuant  to  these 
authorizations  and  assurances  will  be 
accomplished  on  a  habitat  basis  rather 
than  on  a  species-by-spedes  basis. 
Habitat  occupied  by  multiple  species  in 
the  Mitigation  Bank  may  be  used  to 
mitigate  for  multiple  species  affected  by 
activities  or  projects  initiated  by  the 
applicant.  If  a  project  affects  several 
species,  which  at  some  point  during 
their  respective  life  cycles  occupy  a 
single  habitat  type  and  these  species 
also  occur  in  the  Mitigation  Bank  area, 
then  mitigation  for  these  species  may  be 
accomplished  on  a  habitat-by-habitat 
basis  rather  than  on  a  species-by-species 
basis. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  regulations  (40  CFR  1506.6). 
The  joint  EA/MND  meets  both  NEPA 
requirements  and  the  requirements  of 
the  state  of  California  pursuant  to  the 
California  Environmental  Quality  Act 
(OEQA).  Both  NEPA,  at  40  CFR  1506.6, 
and  the  CEQA  Guidelines  at  Section 
15222.  provide  for  joint  planning 


processes  and  environmental 
assessment  docimients.  The  Service  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
N0*A  regulations  and  section  10(a)  of 
the  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
listed  species,  and  pre-listing 
agreements  provided  for  the  other  target 
species.  The  final  NEPA  and  permit 
determination  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  August  18, 1995. 

Thomas  Dwyer, 

Deputy  Regional  Directed;  Region  1,  Portland, 

Ongon. 

[FR  Doc.  95-20993  Filed  &-23-95;  8:45  am] 

HLUNQ  CODE  4310-6»-P 


Bureau  of  Land  Management 
[CA-060-6101-10-B016,CACA  27497] 

Notice  Of  Availability  of  the 
Supplemental  Final  Cajon  Pipeltne 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Pohcy  Act  of  1969,  the  Bureau  of  Land 
Management,  California  Desert  District, 
has  prepared  a,Supplemental  Final 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  revision  to  the  previously 
approved  Cajon  Pipeline  Project.  This 
Supplemental  Final  EIS  describes  the 
Project  and  siunmarizes  the  impacts,  as 
previously  approved,  and  analyzes  the 
changes  in  those  impacts  resulting  from 
the  proposed  revisions  to  the  Project. 
This  Project,  as  revised,  will  traverse 
both  Federal  and  private  lands  in  San 
Bernardino  County,  California. 
DATES:  Written  comments  will  be 
accepted  until  September  25, 1995. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  District  Manager,  Bureau 
of  Land  Management,  6221  Box  Springs 
Blvd.,  Riverside;  CA  92507-0714, 
ATTN:  Cajon  Pipeline  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Johnson,  Special  Projects 
Manager,  California  Desert  District 
Office,  6221  Box  Springs  Blvd. 
Riverside,  CA  92507-0714;  phone  (909) 
697-5233. 

SUPPLEMENTARY  INFORMATION: 
Discoveries  in  the  Santa  Barbara 
Channel  off  the  coast  of  California  along 
the  Outer  Continental  Shelf  (OCS)  and 


on-shore  through  thermal  enhanced  oil 
recovery  in  the  San  Joaquin  Valley  (SJV) 
have  yielded  significant  new  reserves  of 
heavy,  high  sulphur  crude  oil  As  a 
result  of  these  discoveries  and  the  desire 
of  producers  to  transport  this  heavy 
crude  to  the  Los  Angeles  Basin 
refineries,  a  heated  pipeline  system 
capable  of  handling  this  crude  in  its 
"neat"  state  is  being  considered 
Existing  pipelines  do  not  have  the 
capacity  to  handle  the  anticipated 
volume.  In  addition,  heavy  crude 
requires  the  addition  of  heat  to  allow  it 
to  be  efficientiy  pumped  through 
pipelines,  and  no  heated  common 
carrier  pipeline  exists  today  into  the  Los 
Angeles  Basin. 

To  connect  the  producers  and 
refiners,  the  Cajon  Pipeline  Company 
has  been  granted  a  permit  to  build  a 
142-mile-long,  20-inch  diameter 
insulated  buried  pipeline  from  12-G8tige 
Lake  (27  miles  west  of  Barstow), 
California,  to  the  Los  Angeles  crude  oil 
terminals  in  Carson  and  Long  Beach. 
The  Final  EIS  (June,  1993)  for  the  Cajon 
Pipeline  Project  includes  an  analysis  of 
the  environmental  impacts  of  the 
proposed  pipeline  system  during 
construction  and  operation.  The  Cajon 
Pipeline  Company  is  now  intending  to 
amend  the  approved  project  by 
constructing  a  much  shorter  pipeline. 
Following  the  original  route  from  12- 
Gauge  Lake  to  the  Qty  of  Adelanto. 
Within  the  vicinity  of  Adelanto  two 
minor  realignments  are  proposed  to 
provide  increased  separation  between 
the  pipeline  and  two  new  schools; 
Adelanto  Middle  School  and  Quail 
Valley  Middle  School.  The  remainder 
follows  the  original  route  through  the 
Cajon  Pass  and  on  into  the  Los  Angeles 
Basin  but  the  Cajon  Pipeline  Company 
now  proposes  to  terminate  their 
pipeline  in  the  City  of  Rancho 
Cucamonga.  This  would  be  Company 
now  proposes  to  terminate  their 
pipeline  in  the  Qty  of  Rancho 
Cucamonga.  This  would  be  with  a  tie- 
in  to  the  existing  Edison  Pipeline  and 
Terminal  Company's  (EPTC)  system  at 
Edison's  Etiwanda  Generating  System 
and  from  there  the  existing  EPTC 
Pipeline  would  be  used  to  transport  the 
crude  oil  to  the  various  refineries  and 
terminals  near  the  coast. 

This  Supplemental  Final 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  evaluating  those 
changes  to  the  Cajon  Pipeline  Project 
has  been  prepared  in  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA).  The  Bureau  of  Land 
Management's  preferred  alternative  is  to 
accept  the  proposed  changes  to  the 
approved  Project,  as  proposed  and 
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described  in  the  Supplemental  Final 
QS. 

Since  the  Final  EIS  was  completed  in 
June  of  1993,  Executive  Order  12898, 
entitled  Executive  Order  on  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  has  been 
issiied.  In  compliance  with  Executive 
Order  12898  a  section  entitled 
Environmental  Justice  has  now  been 
added  and  included  in  the 
Supplemental  Final  0S  for  the  Cajon 
Pipeline  Project. 

Dated:  August  17, 1995. 
Henri  R.  Bitton, 
District  Manager. 

[FR  Doc  95-20958  Filed  B-23-95;  8:45  am] 
MLUNQ  CODE  431»-«0-M 


[AZ-040-1430-01 ;  AZA  29225] 

Notic*  Of  Proposed  Sale  of  Lands  In 
Qr— nisa  County,  Arizona 

AQENCY:  Biireau  of  Land  Management. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  land  has  been  foimd 
suitable  for  direct  sale  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2760, 
43  U.S.C.  1713)  at  not  less  than  fair 
maricet  value.  The  land  will  not  be 
ofCraed  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7  S.,  R.  31  E., 
Sec.  34.  SV1NWV4NEV4SEV4. 
Containing  5  acres,  more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  die  date  of  publication 
of  this  notice,  whichever  occius  first. 

This  land  is  being  offered  by  direct 
sale  to  Greenlee  County  to  be  used  as  a 
solid  waste  transfer  station  site.  It  has 
been  determined  that  the  subject  parcel 
contains  no  known  mineral  values, 
therefore,  mineral  interest  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  qualify  the 
purchaser  to  make  appUcation  for 
conveyance  of  those  mineral  interests. 

The  patent,  when  issued,  will  contain 
certain  resovations  to  the  United  States. 
Detailed  information  concerning 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Bureau  of  Land 
Management,  Safford  District  Office, 
711 14th  Avenue,  Safford,  Arizona 
85546. 


For  a  period  of  45  days  fiom  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
subnut  comments  to  the  District 
Manager,  Safford  District,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  August  17, 1995. 
Frank  L.  Rowley, 
Acting  District  Manager. 
IFR  Doc.  95-21076  Filed  8-23-95;  8:45  am] 

BH.UNQCOOE  4310-32-M 

[AZ-026-06-5440-10-A132;  AZA-29170I 

Realty  Action;  Noncompetitive  Sale  of 
Public  Lands  in  Pima  County,  Arizona 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 
action:  Notice. 

summary:  The  follovdng  land  is  being 
considered  for  direct  sale  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713),  at  not  less  than  fair 
market  value  to  the  Hia-Ced  O'Odham 
Alliance.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after 
publication  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  12  S.,  R.  6  W.. 
Sec.  33,  SEV4SWV4NEV4,  NEV4NWV4SEV4. 
Containing  20  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Daniels  of  the  Phoenix  District 
Office,  U.S.  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027,  (602) 
780-8090. 

SUPPLEMENTARY  INFORMATION:  If  it  is 
determined  that  there  are  no  known 
mineral  values,  the  mineral  interests 
shall  be  determined  suitable  for  sale 
under  section  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  and 
may  be  conveyed  simultaneously. 
Acceptance  of  the  direct  sale  offer  will 
qualify  the  purchaser  to  make 
application  for  conveyance  of  those 
mineral  interests. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
rights-of-way  for  ditches  and  canals. 
Also  to  be  reserved  to  the  United  States 
will  be  that  portion  of  the  Chico  Shimie 
Road  that  is  located  within  the  20  acre 
parcel. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Phoenix  District,  at  the  above 
address.  In  the  absence  of  timely 


objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  August  17, 1995. 
GX.  Cheniae, 

District  Manager,  Phoenix  District  Office. 
[FR  Doc.  95-21078  Filed  8-23-95;  8:45  am] 
MLUNO  CODE  4310-a2-P 

[OFH)30-161(M)0-Q5-197] 

Intent  to  Prepare  a  Resource 
Management  Plan  for  the  Andrews, 
Malheur,  and  Jordan  Resource  Areas, 
Oregon 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opportunity  for  PubUc 
Comment — ^Notice  of  Intent  to  Prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Andrews,  Malheur,  and  Jordan 
Resource  Areas  of  the  Bums  and  Vale 
Districts,  Oregon. 

SUMMARY:  In  accordance  with  43  CFR 
1601.3-1,  notice  is  hereby  given  that  the 
Bureau  of  Land  Management,  Bums  and 
Vale  Districts,  Oregon,  intend  to  prepare 
an  RMP  for  the  Andrews,  Malheur,  and 
Jordan  Resource  Areas.  The  RMP  will 
include  1.7  million  acres  of  public  land 
in  the  Andrews  Resoiuce  Area,  1.9 
million  acres  of  public  land  in  the 
Malheur  Resource  Area,  and  2.8  million 
acres  of  public  land  in  the  Jordan 
Resource  Area.  The  subject  area  is 
located  in  southeastem  Oregon  in 
portions  of  Hamey,  Malheur,  and  Grant 
Counties. 

The  piupose  of  the  RMP  is  to  update 
land  use  planning  decisions  in  the 
Andrews,  Northern  Malheiu'  (Malheur), 
and  Southem  Malheur  (Jordan) 
Management  Framework  Plans  (MFPs) 
to  be  consistent  with  current  conditions 
and  trends,  as  required  by  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  October  21, 1976  (43  U.S.C. 
1701). 

DATES:  Comments  are  due  by  November 
3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Cooper.  Team  Leader,  Vale 

District  Office,  100  Oregon  Street, 

Vale,  Oregon  97918  (Telephone  503- 

473-3144) 
Glenn  T.  Patterson,  Bums  EKstrict 

Office,  HC  74-12533  Hwy  20  West, 

Hines,  Oregon  97738  (Telephone  503- 

573-4400) 
SUPPLEMENTARY  INFORMATION:  Issues 
proposed  to  be  included  in  the  RMP 
include:  (1)  Vegetation  Management;  (2) 
Land  Tenure  and  Access;  (3)  Utility 
Corridors;  (4)  Fire  Management;  (5) 
Special  Management  Areas;  and,  (6) 
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Recreation  Management.  All  issues  will 
be  considered  in  relationship  to  each 
other  imder  ecosystem  management. 

Resource  management  programs  to  be 
represented  on  the  interdisciplinary 
team  preparing  the  RMP  and 
Environmental  Impact  Statement  (EIS) 
include:  Wildlife,  fisheries,  riparian, 
wild  horses,  recreation,  wildemess, 
oilttuHl,  watershed,  minerals,  lands  and 
realty,  range,  botanical,  threatened  and 
endsmgered  plants  and  animals,  fire 
management,  socioeconomics,  and  land 
use  planning.  Guidelines  developed  by 
the  Interim  Coliunbia  Basin  Ecosystem 
Management  Plan  will  be  considered  in 
preparing  this  RMP. 

More  detailed  information  on  issues; 
planning  criteria,  and  preliminary 
management  alternatives  is  available  at 
the  Biuns  and  Vale  District  Offices  and 
has  also  been  mailed  to  known 
interested  individuals  and  parties. 
Public  meetings  will  be  held  to  discuss 
preliminary  issues  and  planning  criteria 
for  the  RMP  and  associated  EIS.  The 
comment  period  on  issues  will  close 
November  3, 1995.  Dates,  times,  and 
location  of  meetings  will  be  annoimced 
through  local  media  and  mailing 
information  to  interested  parties.  Other 
public  participation  activities  will 
include  a  90-day  review  of  the  draft 
RMP/EIS  and  public  meetings  to  receive 
comments  and  answer  questions. 

Plaiming  doctunents  will  be  available 
for  inspection  at  the  Bums  and  Vale 
District  Offices  during  normal  working 
hours. 

Dated:  August  14, 1995. 
lames  E.  May, 
District  Manager.  Vale. 
Jerome  A.  Petzold, 

A$$istant  District  Manager  for  Operations. 
Bams. 

(FR  Doc.  95-21071  Filed  8-23-95;  8:45  am] 
BtUmn  COOC  4310-33-M 


[AZ-060-06-1231-00;  8371] 

Arizona:  Long-Term  Visitor  Area 
Program  for  1995-1996  and 
Suteequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules,  Yuma 
District,  Arizona,  and  California  Desert 
District,  Caiifomia,  and  Revision  of 
Long-Term  Visitor  Area  Boundaries 
Within  the  Caiifomia  Desert  District,  El 
Centre  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Publication  of  supplementary 

rules  and  revision  of  Long-Term  Visitor 

Area  boundaries  within  the  Caiifomia 

Desert  District,  El  Centre  Resoim»  Area. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Yuma  District  and 
Cahfomia  Desert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
(LTV A)  Program.  The  program,  which 
was  instituted  in  1983,  estabUshed 
designated  Long-Term  Visitor  Areas  and 
identified  an  annual  long-term  use 
season  from  September  15  to  April  15. 
During  the  long-term  use  season, 
visitors  who  wish  to  camp  on  public 
lands  in  one  location  for  extended 
periods  must  stay  in  the  designated 
LTV  As  and  purchase  an  LTVA  permit. 
EFFECTIVE  DATE:  September  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lowans,  Outdoor  Recreation 
Planner,  Yiuna  Resoiuce  Area,  3150 
Winsor  Avenue,  Yiuna,  Arizona  85365, 
telephone  (520)  726-6300;  or  John  Butz, 
Outdoor  Recreation  Planner,  Caiifomia 
Desert  District,  6221  Box  Springs 
Boulevard,  Riverside,  Cahfomia  92507- 
0714,  telephone  (909)  697-5394. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Long-Term  Visitor  Area 
program  is  to  provide  areas  for  long- 
term  winter  camping  use.  The  sites 
designated  as  Long-Term  Visitor  Areas 
are,  in  most  cases,  the  traditional  use 
areas  of  long-term  visitors.  Designated 
sites  were  selected  using  criteria 
developed  diuing  the  land  management 
planning  process,  and  environmental 
assessments  were  completed  for  each 
site  location. 

The  program  was  established  to  safely 
and  properly  accommodate  the 
increasing  demand  for  long-term  winter 
visitation  and  to  provide  natural 
resource  protection  through  improved 
managonent  of  this  use.  llie 
designation  of  long-term  visitor  areas 
assures  that  specific  locations  are 
available  for  long-term  use  year  after 
year,  and  that  inappropriate  areas  are 
not  used  for  extended  periods. 

Visitors  may  camp  without  an  LTVA 
permit  outside  of  LTV  As,  on  pubUc 
lands  not  otherwise  posted  or  closed  to 
camping,  for  up  to  14  days  in  any  28- 
day  period. 

Authority  for  the  designation  of 
LTV  As  is  contained  in  Title  43,  Code  of 
Federal  Regulations,  Subpiart  8372, 
Sections  0-3  and  0-5(g).  Authority  for 
the  establishment  of  a  Long-Term 
Visitor  Area  program  is  contained  in 
Title  43,  Code  of  Federal  Regulations, 
Subpart  8372,  Section  1,  and  for  the 
payment  of  fees  in  Title  36,  Code  of 
Federal  Regulations,  Subpart  71. 

The  Authority  for  establishing 
supplementary  rules  is  contained  in 
Title  43,  Subpart  8365,  Section  1-6.  The 
LTVA  supplementary  mles  have  been 
developed  to  meet  the  goals  of 
individual  resource  management  plans. 


These  rules  will  be  available  in  each 
local  office  having  jurisdiction  over  the 
lands,  sites,  or  facilities  affected,  and 
will  be  posted  near  and/or  within  the 
lands,  sites,  or  faciUties  affected. 
Violations  of  supplementary  mles  are 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

The  following  are  the  supplemental 
rules  for  the  designated  LTVAs  and  are 
in  addition  to  rules  of  conduct  set  forth 
in  Title  43,  Code  of  Federal  Regulations, 
Stuart  8365,  Section  1-6. 

The  following  supplemental  rules 
apply  year-long  to  all  pubUc  land  users 
who  enter  the  LTVAs. 

1.  The  Permit.  A  permit  is  required  to 
camp  in  a  designated  LTVA  between 
September  15  and  April  15.  The  permit 
authorizes  the  permittee  to  camp  within 
any  designated  LTVA  using  those 
camping  or  dwelling  unit(s]  indicated 
on  the  permit  between  the  period  from 
September  15  to  April  15.  There  are  two 
types  of  permits:  Long-term  and  short- 
visit.  The  long-term  permit  fee  is  $50.00, 
U.S.  funds  only,  for  the  entire  season 
and  any  part  of  the  season.  The  short- 
visit  permit  is  $10.00  for  sevm  (7) 
consecutive  days.  The  short-visit  permit 
may  be  renewed  an  unlimited  number 
of  times  for  the  cost  of  $10.00  for  seven 
consecutive  days.  No  refunds  are  made 
on  permit  fees. 

2.  The  Permit.  To  be  valid,  the  short- 
visit  permit  or  long-term  permit  decal 
must  be  affixed  at  the  time  of  purchase, 
with  the  adhesive  backing,  to  the  bottom 
right  hand  comer  of  the  windshield  of 
all  transpcHtation  vehicles  and  in  a 
clearly  visible  location  on  all  camping 
imits.  A  maximtun  of  two  (2)  secondary 
vehicles  are  permitted. 

3.  Permit  Transfers.  If  you  sell,  trade, 
or  exchange  camping  vehicles  dming 
the  use  season,  remove  the  permit  from 
yotu  old  vehicle  before  turning  it  over 
to  the  new  owner.  Present  yoiu  permit 
to  a  BLM  officer  authorized  to  sell 
permits,  or  a  BLM  office  which 
administers  an  LTVA.  The  permit  will 
be  revised  to  cover  the  new  camping 
unit  or  you  will  receive  a  replacement 
permit  for  your  new  vehicle  at  no  cost. 
The  permit  may  not  be  reassigned  or 
transferred  by  die  permittee. 

4.  Permit  Revocation.  An  authorized 
BLM  officer  may  revoke,  without 
reimbursement,  any  LTVA  permit 
issued  to  any  person  when  the  permittee 
violates  any  BLM  rule  or  regulation,  or 
when  the  permittee,  permittee's  family, 
or  guests  conduct  is  inconsistent  with 
the  goals  of  BLM's  LTVA  Program. 
Failiue  to  retum  any  LTVA  permit  to 
any  authorized  BLM  officer  upon 
demand  is  a  violation  of  this 
supplemental  rule.  Any  permittee 
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whose  permit  is  revoked  must  remove 
all  property  and  leave  the  LTVA  system 
within  12  hours  of  notice.  The  revoked 
permittee  will  not  be  allowed  into  any 
other  LTVA  in  Arizona  or  California  for 
the  remainder  of  the  LTVA  season. 

5.  Unoccupied  Camping  Units. 
Camping  or  dwelling  unit(s)  must  not  be 
left  unoccupied  within  any  LTVA  for 
periods  of  greater  than  5  days  imless 
approved  in  advance  by  an  authorized 
BLM  officer. 

6.  Parking.  For  your  safety  and 
privacy,  maintain  a  minimum  of  15  feet 
of  space  between  dwelling  imits. 

7.  Removal  of  Wheels  and  Campers. 
Campers,  trailers,  and  other  dwelling 
units  must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  Pickup 
campers  may  be  set  on  jacks 
manufactured  for  that  purpose. 

8.  Quiet  Hours.  Quiet  hours  are  from 
10  p.m.  to  6  a.m.  in  accordance  with 
appUcable  state  time  zone  standards. 

9.  Noise.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  that  disturbs  other 
visitors  is  prohibited.  Within  La  Posa 
and  hnperial  Dam  LTV  As,  amplified 
music  is  allowed  only  in  locations 
designated  by  BLM  or  when  approved 
in  advance  by  an  authorized  BLM 
ofBcer. 

10.  Access.  Do  not  block  roads  or 
trails  conmionly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  any  other  means. 

11.  Struct\ires  and  Landscaping.  Fixed 
structures  of  any  type  are  restricted  and 
must  conform  to  posted  policies.  This 
includes,  but  is  not  limited  to  fences, 
dog  nms,  storage  units,  and  windbreaks. 
Alterations  to  the  natural  landscape  are 
not  allowed.  Painting  rocks  or  defacing 
or  damaging  any  natiiral  or 
archaeological  feature  is  prohibited. 

12.  Livestock.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
LTVA  boimdaries  is  permitted  only 
when  approved  in  advance  by  an 
authorized  BLM  officer. 

13.  Pets.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unattended  and  unwatched  pets  may 
fall  prey  to  coyotes  or  other  desert 
predators.  Pet  owners  are  responsible 
for  cleanup  and  sanitary  disposal  of  pet 
waste. 

14.  Cultural  Resources.  Do  not  disturb 
any  archaeological  or  historical  values 
including,  but  not  limited  to, 
petroglyphs,  ruins,  historic  buildings, 
and  arti&cts  that  may  occiir  on  public 
lands. 

15.  Trash.  Place  all  trash  in 
designated  receptacles.  Public  trash 
facilities  are  shown  in  the  LTVA 
brochure.  Depositing  trash  or  holding- 


tank  sewage  in  vault  toilets  is 
prohibited.  An  LTVA  permit  is  required 
for  trash  disposal  within  all  LTVA 
campgrounds  except  for  the  Imperial 
Dam  and  Mule  Mountain  LTV  As. 

16.  IXimping.  Absolutely  no  dumping 
of  sewage,  gray  water,  or  garbage  on  the 
ground.  This  includes  motor  oil  and  any 
other  waste  products.  The  changing  of 
motor  oil.  vehicular  fluids,  or  disposal 
and  possession  of  these  used  substances 
within  an  LTVA  is  strictly  prohibited. 
Federal,  state,  and  county  sanitation 
laws  and  county  ordinances  specifically 
prohibit  these  practices.  Sanitary  dump 
station  locations  are  shown  in  the  LTVA 
brochure.  LTVA  permits  are  required  for 
dumping  within  all  LTVA  campgroimds 
except  for  the  Imperial  Dam  and 
Midland  LTVAs. 

17.  Self-Contained  Vehicles.  In  Pilot 
Knob,  Dunes  Vista,  Midland,  Tamarisk, 
and  Hot  Springs  LTVAs,  camping  is 
restricted  to  self-contained  camping 
units  only.  Self-contained  units  must 
have  a  permanent  affixed  waste  water 
holding  tank  of  10-gallon  minimum 
capacity.  Port-a-potty  systems,  or 
systems  which  utilize  portable  holding 
tanks,  or  permanent  holding  tanks  of 
less  than  10-gallon  capacity  are  not 
considered  to  be  self-contained.  The  La 
Posa,  Imperial  Dam,  and  Mule  Mountain 
LTVAs  are  restricted  to  self-contained 
camping  units,  except  within  500  feet  of 
a  vaiUt  or  restroom. 

18.  Campfires.  6ampfires  are 
permitted  in  LTVAs  subject  to  all  local, 
state  and  federal  regulations.  Comply 
with  posted  niles. 

19.  Wood  Collection.  No  wood 
collection  is  permitted  within  the 
boundaries  of  Mule  Mountain,  Imperial 
Dam,  and  La  Posa  LTVAs.  In  permitted 
wood  collection  areas,  only  dead,  down, 
and  detached  wood  may  be  collected  for 
firewood  or  hobby  purposes.  Collection 
and  possession  of  ironwood  is  regiilated 
to  three  pieces,  not  to  exceed  10  poimds 
total  in  weight.  A  maximimi  of  1  cubic 
yard  (3'x3'x3')  natural  firewood  will  be 
allowed  per  individual  or  group 
campfire  at  any  one  time.  Please  contact 
the  nearest  BLM  office  for  current 
regulations  concerning  firewood 
collection. 

20.  Speed  Limit.  The  speed  limit  in 
LTVAs  is  15  m.p.h.  or  as  otherwise 


21.  Off-Highway  Vehicle  Use. 
Motorized  play  is  prohibited.  Motorized 
vehicles  should  be  used  in  LTVAs  only 
for  access  to  and  from  campsites. 

22.  Vehicle  Use.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  state 
or  local  laws  and  regulations  relating  to 
use,  standards,  registration,  operation, 
and  inspection. 


23.  Firearms.  The  discharge  or  use  of 
firearms  or  weapons  is  prohibited  inside 
or  within  Vz  mile  of  the  LTVAs. 

24.  Vending  Permits.  Any  commercial 
activity  requires  a  vending  permit. 
Please  contact  the  nearest  BLM  office  for 
information  on  vending  or  concession 
permits. 

25.  Aircraft  Use  Landing  or  taking  off 
of  aircraft,  including  ultralights  and  hot 
air  ballons,  is  prohibited  in  LTVAs. 

26.  Perimeter  Camping.  No  camping  is 
allowed  within  1  mile  of  the  Hot  Spring, 
Tamarisk,  and  Pilot  Knob  LTVA 
boundaries. 

27.  Hot  Spring  LTVA.  Food, 
beverages,  glass  containers,  soap,  and 
pets  are  prohibited  within  the  fenced-in 
area  at  the  Hot  Springs  Spa. 

28.  Mule  Mountain  LTVA.  All 
camping  within  Wiley's  Well  and  Coon 
Hollow  campgrounds  is  restricted  to 
designated  sites  only  and  is  limited  to 
one  (1)  camping  or  dwelling  imit  per 
site. 

29.  Imperial  Dam  and  La  Posa  LTVAS. 
Overnight  occupancy  is  prohibited  in 
desert  washes  in  Imperial  Dam  and  La 
Posa  LTVAs. 

30.  La  Posa  LTVA.  Access  to  La  Posa 
LTVA  is  restricted  to  legal  access  roads 
along  U.S.  Highway  95.  Construction 
and  use  of  other  access  points  are 
prohibited.  This  includes  removal  and 
modification  of  barricades  such  as 
fences,  ditches,  and  berms. 

31.  Posted  Rules.  Observe  all  posted 
rules.  Individtial  LTVAs  may  have 
additional  specific  rules.  If  posted  rules 
differ  from  Uiese  supplemental  rules, 
the  posted  rules  take  precedence. 

32.  Other  Laws.  LTVA  permit  holders 
are  required  to  observe  all  Federal,  state, 
and  local  laws  and  regulations 
applicable  to  the  LTVA  and  shall  keep 
the  LTVA  and,  specifically,  their 
campsite,  in  a  neat,  orderly,  and 
sanitary  condition. 

33.  Length  of  Stay.  Length  of  stay  in 
an  LTVA  between  April  16  and 
September  14  is  limited  to  14  days  in  a 
28-day  period.  After  the  14th  day  of 
occupation,  campers  must  move  outside 
of  a  25-mile  radius  of  the  previous 
location. 

The  following  are  the  revised 
boimdaries  for  the  LTVAs  located 
within  the  California  Desert  District,  El 
Centro  Resource  Area. 

Dunes  Vista  LTVA 

San  Bernardino  Base  Meridian 

T.  16S.,  R.20E., 
Sec.  14,  Si/iSWV4SEV4SWV«, 

SWV4SEV4SEV4SWV4, 

EViSEV4SEV4SWV4SWy4. 
Sec.  23,  NWV4NEV4NEV4NWV4, 

Ni/iNWV4NEV4NWV4, 

WViNEV4NEV4NEV4NWV4. 
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17.5  Acres. 
TanariskLTVA 

San  Bernardino  Base  Meridian 

T.  17  S.,  R.  18  E., 

Sec  4.,  NWV4NWV4NEV4, 

WV^NE^ANW^ANEiA. 
15  Acres. 

Pikit  Knob  LTVA 

San  Banardino  Base  Meridian 

T.  16  S.,  R.  21  E., 
Sec  28.,  NEV4. 

160  Acres. 

Hot  Springs  LTVA 

San  Bernardino  Base  Meridian 
T  16  S    R  16  E 
Sec  12.,  W>/»NWV4NEV4,  SWV4NEV4, 

NEV4NWV4,  E'^SEV4NWV4,  W>/iSEV4. 
Sec.  13.,  E>/iSWV4NWV4NEV4, 

S>/iSEV4NfWV4NEV4,  SWV4NEV4. 

W»/iiSEV4NEV4,  W»/jNEV4SEV4, 

E'/iNWV4SEV4,  E>/iWV2NWV4SEV4. 

N>/«!SWV4SEV4,  NWV4SEV4SEV4. 
355  Acres. 

This  notice  is  published  under  the 
authority  of  Title  43,  Code  of  Federal 
Regulations,  Subpart  8365,  Section  1-6. 
EdHastey. 

State  Director.  California. 
Midiael  R.  Ford, 
Acting  State  Director,  Arizona. 
(PR  Doc.  95-21074  Filed  8-23-95;  8:45  am] 

BILUNO  COOE  4310-32-P 

[CO-056-05-1 420-00] 

Colorado:  Filing  of  Plats  of  Survey 

Avtgust  17, 1995. 

The  plats  of  survey  of  the  following 
described  land  are  officially  filed  in  the 
Colorado  State  Office,  Biueau  of  Land 
Management,  Lakewood,  Colorado, 
effective  10  a.m.  on  August  17, 1995. 

The  field  notes  describing  the 
remonumentation  of  certain  original 
comer  points  in  Township  5  North, 
Range  92  West,  of  the  Sixth  Principal 
Meridian,  Colorado,  as  provided  for  in 
the  Special  Instructions,  Group  No.  750, 
dated  July  16, 1982,  "Investigation  of 
Physical  Evidence  of  Comer  Positions 
and  Accessories  when  Needed",  was 
accepted  August  4, 1995. 

Tlie  field  notes  describing  the 
remonimientation  of  certain  original 
comer  points  in  Township  9  North, 
Range  98  West,  of  the  Sixth  Principal 
Meridian,  Colorado,  as  provided  for  in 
the  Special  Instmctions,  Group  No.  750, 
dated  July  16, 1982,  "Investigation  of 
Physical  Evidence  of  Comer  Positions 
and  Accessories  when  Needed",  was 
accepted  August  4, 1995. 

The  field  notes  describing  the 
remoniunentation  of  certain  original 


comer  points  in  Township  4  North, 
Range  101  West,  of  the  Sixth  Principal 
Meridian,  Colorado,  as  provided  for  in 
the  Special  Instructions,  Group  No.  750, 
dated  July  16, 1982,  "Investigation  of 
Physical  Evidence  of  Comer  Positions 
and  Accessories  when  Needed",  was 
accepted  August  4, 1995. 

The  plat  representing  the  dependent 
resiuvey  of  a  portion  of  the  east 
boimdary  of  Township  7  South,  Range 
89  West  (Eleventh  Guide  Meridian 
West),  portions  of  the  south,  east,  and 
north  boundaries,  portions  of  the 
sectional  correction  line  and  sectional 
guide  meridian,  a  portion  of  the 
subdi visional  lines,  a  portion  of  Tract 
37,  and  portions  of  certain  private  land 
claims,  and  the  subdivision  of  certain 
sections.  Township  7  South,  Range  88 
West,  Sixth  Principal  Meridian,  Group 
794,  Colorado,  was  accepted  Jime  30, 
1995. 

The  plat  representing  metes-and- 
boimds  survey  in  certain  sections  and  in 
Tract  49,  Township  43  North,  Range  10 
West,  New  Mexico  Principal  Meridian, 
Group  799,  Colorado,  was  accepted  July 
21, 1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boimdary  of  the  Southern  Ute  Indian 
Reservation,  a  portion  of  the  south 
boundary,  the  west  boundary,  a  portion 
of  the  subdivisional  lines,  and  the 
siirvey  of  the  subdivision  of  certain 
sections  of  Township  34  North,  Range 
13  West,  South  of  the  Ute  Line,  New 
Mexico  Principal  Meridian,  Group  1024, 
Colorado,  was  accepted  July  12, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Southem  Ute  Indian  Reservation  and 
the  Bureau  of  Reclamation. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  of  Township  33  North,  Range 

13  West,  the  east  boundary  of  Township 
33  North,  Range  15  West,  and  the  south 
boimdary  of  Township  34  North,  Range 

14  West,  and  the  survey  of  the 
subdivisional  lines  of  Township  33 
North,  Range  14  West,  New  Mexico 
Principal  Meridian,  Group  1029, 
Colorado,  was  accepted  July  27, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  Ute 
Mountain  Ute  Tribe. 

The  plat  representing  the  dependent 
resurvey  of  certain  subdivisional  lines 
and  the  subdivision  of  sections  23  and 
24,  in  Township  42  North,  Range  10 
West,  of  the  New  Mexico  Principal 
Meridian,  Group  1068,  Colorado,  was 
accepted  July  27, 1995. 


This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  Township  12  North,  Range  91 
West,  a  portion  of  the  subdivisional 
lines,  the  subdivision  of  sections  24  and 
25,  and  a  Traverse  of  the  center-line  of 
Moffat  Coimty  Road  101,  as  constructed 
in  Sections  24  and  25,  Township  12 
North.  Range  91  West,  Sixth  Principal 
Meridian,  Group  1088,  Colorado,  was 
accepted  July  28, 1995. 

The  supplemental  plat  depicting  the 
correct  boundary  of  lot  13  and 
eliminating  lots  5  and  6  in  section  14 
and  eliminating  lot  8  in  section  13, 
Tovraship  1  North,  Range  3  West,  Ute 
Principal  Meridian,  Colorado,  was 
approved  July  21, 1995. 

The  supplemental  plat  creating  lot  20 
from  cancelled  Mineral  Survey  No.  52B, 
Plata  Verde  Mill  Site,  Township  22 
South,  Range  72  West,  Sixth  Principal 
Meridian,  Colorado,  was  approved  July 
28, 1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

Danyl  A.  Wilson. 

Chief  Cadastral  Surveyor  for  Colorado. 
(PR  Doc.  95-21077  Filed  8-23-95;  8:45  am] 

BILUNQ  COOE  431ft-J»-P 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (CCS) 

AQENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  PubUcation  of  revised  Outer 
Continental  Shelf  protraction  diagrams. 

summary:  Notice  is  hereby  given  that 
effective  with  this  pubUcation,  the 
following  OCS  Official  Protraction 
Diagrams,  last  revised  on  the  date 
indicated,  are  on  file  and  available  for 
information  only,  in  the  Gulf  of  Mexico 
OCS  Regional  Office,  New  Orleans, 
Louisiana.  In  accordance  with  Title  43, 
Code  of  Federal  Regulations,  these 
Official  Protraction  Diagrams  are  the 
basic  record  for  the  description  of 
mineral  and  oil  and  gas  lease  sales  in 
the  geographic  areas  they  represent. 


Revised  Maps  1 

Description 

Latest  revision 
date 

Georgetown.  Nl  17-09 

Savannah,  Nl  17-11  

July  5,  1995. 
Julys,  1995. 

44046 
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Revised  Maps  i— Continued 


Descnption 

Latest  revision 
date 

James  Island.  Nl  17-12  ... 

July  5,  1995. 

^Changes  consist  of  adjustments  to  con- 
tonn  to  ttie  Nortti  American  Datum  of  1983. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  these  Official  Protraction 
Diagrams  may  be  purchased  for  $2.00 
each  from  the  PubUc  Information  Unit 
(MS  5034),  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region, 
1201  Elm  wood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394  or  by 
telephone  at  (504)  736-2519. 
SUPPLEMENTARY  INFORMATION:  Technical 
comments  or  questions  pertaining  to 
these  maps  should  be  dh«cted  to  the 
Of&ce  of  Leasing  and  Environment, 
Supervisor,  Sales  and  Support  Unit  at 
(504)  736-2768. 

Dated:  August  16, 1995. 
Chris  C.  Oynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
[FR  Doc  95-21079  Filed  8-23-95;  8:45  am) 
■N.UNQ  CODE  4910-MR-M 


National  Park  Service 

Draft  Environmental  Impact  Statement 
and  General  Management  Plan  for 
Independence  National  Historical  Park, 
Pennsylvania 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availabiUty  of  draft 
environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
availabihty  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  and  General 
Management  Plan  for  Independence 
National  Historical  Park,  Pennsylvania. 
DATES:  Written  comments  on  the  DEIS 
should  be  received  no  later  than  October 
20, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Superintendent, 
Independence  National  Historical  Park, 
313  Walnut  Street,  Philadelphia,  PA 
19106. 

SUPPLEMENTARY  INFORMATION: 
The  DEIS  describes  and  analyzes  six 
alternatives  for  future  management  of 
Independence  National  Historical  Park. 
Alternative  A  (the  no-action  alternative) 
would  minimally  meet  the  requirements 
of  the  park's  enabling  legislation.  Some 
small  scale  physical  actions  would  be 
undertaken,  but  no  significant 
development  would  occur  and  no 
structures  would  be  removed. 
Alternative  B  would  fulfill  the  original 
mission  of  the  park  by  concentrating  on 
the  peril's  historic  sites  while  the  focus 


would  be  on  the  1775-1800  period  of 
significance.  The  park  landscape  would 
be  used  as  a  commemorative  setting  for 
the  park  resources.  Primary 
interpretation  would  occur  at  each  site 
rather  than  at  visitor  centers.  Alternative 
C  would  concentrate  on  the  evolution  of 
democracy.  Cooperative  ventures  would 
expand  the  methods  and  scope  of 
interpretation.  A  new  information  and 
orientation  center  would  be  constructed. 
Alternative  D  would  build  on  the 
synergy  of  the  pari:  with  historic 
neighborhoods  and  cooperating 
institutions.  The  National  Park  Service 
and  the  city  would  work  cooperatively 
to  strengthen  the  perception  of  the  park 
as  a  focal  point  of  the  Old  Philadelphia 
District.  A  jointly  operated  regional 
visitor  center  would  be  constructed. 
Alternative  E  (preferred  action),  similar 
to  Alternative  D.  would  provide  space 
for  the  National  Constitution  Center  on 
Independence  Mall.  Also,  under  this 
alternative,  no  imdergroimd  parking 
would  be  developed.  Alternative  F  is 
similar  to  both  Alternatives  D  and  E  in 
its  emphasis  on  historical  and  physical 
links  with  the  dty  and  region  and  the 
use  of  Independence  Mall  for  arrival 
and  orientation.  It  differs  in  the 
arrangement  of  development  on 
Indep>endence  Mall,  the  location  of  the 
National  Constitution  Center,  and  the 
placement  of  the  Liberty  Bell. 

Dated:  August  16. 1995. 
Wairen  D.  Beach, 

Associate  Field  Director,  NEFA. 

IFR  Doc.  95-21085  Filed  8-23-95;  8:45  am) 

BILLMQ  CODE  4310-70-M 


Draft  Environmental  Impact  Statement 
and  General  Management  Plan  for 
Independence  National  Historical  Park, 
Pennsylvania 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  annoimces  public 

meetings  concerning  the  General 

Management  Plant  and  Draft 

Environmental  Impact  Statement  for 

Independence  National  Historical  Park. 

Pennsylvania. 

DATES:  The  public  meetii^s  will  be  held 

on  Thursday,  October  5, 1995,  from  7 

pm  to  9  pm  and  on  Friday,  October  6, 

1995,  fit)m  1  pm  to  3  pm. 

LOCATION:  The  meetings  will  be  held  at 

Independence  National  Historical  Park 

Visitor  Center,  Philadelphia, 

Pennsylvania,  located  at  3rd  and 

Chestnut  Streets. 

ADDRESSES:  Inquiries  regarding  the 

meetings,  dates.  General  Management 

Plan,  and  Draft  Environmental  Impact 


Statement  should  be  submitted  to  the 
Superintendent,  Independence  National 
Historical  Park,  313  Walnut  Street, 
Philadelphia,  PA  19106,  telephone  (215) 
597-0060. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  will  be  to 
obtain  comments  bom  the  pubUc  on  the 
Draft  Environmental  Impact  Statement/ 
General  Management  Plan  for 
Independence  National  Historical  Park 
released  in  August  1995. 

Dated:  August  16, 1995. 
Warren  D.  Beach, 

Associate  Field  Director,  NEFA. 

[FR  Doc.  95-21086  Filed  8-23-95;  8:45  am] 

WLUNO  CODE  4310-70-M 


Availability  of  Final  Wallowa  River 
2(a)(li)  Wild  and  Scenic  River  Study 
Report,  Oregon 

agency:  National  Park  Service,  Interior. 
ACTION:  PHibhcation  of  final  report  and 
recommendation. 

SUMMARY:  The  National  Park  Service  is 
publishing  the  final  study  report  on 
designating  the  Wallowa  River,  Oregon, 
into  the  National  Wild  and  Scenic 
Rivers  System.  The  National  Park 
Service  has  found  that  the  lower 
Wallowa  River  is  eligible  for  the 
national  system  and  is  recommending  to 
Department  of  the  Interior  Secretary 
Bruce  Babbitt  that  the  river  be 
designated. 

ADDRESSES:  Copies  of  the  final  report 
are  available  fi-om:  Dan  Haas,  National 
Park  Service,  909  First  Avenue,  Seattle, 
Washington  98104-1060,  telephone 
(206)  220-4120;  and  Steve  Davis,  U.S. 
Forest  Service,  Wallowa-Whitman 
National  Forest,  1550  Dewey  Avenue, 
Baker  City,  Oregon  97814,  telephone 
(503) 523-6391. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Haas,  National  Park  Service,  909  First 
Avenue,  Seattle,  Washington  98104- 
1060,  (206)  220-4120. 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1994,  Oregon  Governor 
Barbara  Roberts  petitioned  the  Secretary 
of  the  Interior  to  add  a  10-mile  reach  of 
the  Wallowa  River  to  the  National  Wild 
and  Scenic  Rivers  System.  The  section 
of  river  imder  consideration  extends 
bom  the  confluence  of  the  Wallowa  and 
Minam  Rivers  in  the  hamlet  of  Minam 
(river  mile  10.0)  downstream  to  the 
confluence  of  the  Wallowa  and  Grande 
Ronde  Rivers  (river  mile  0.0).  Under 
section  2(a)(ii)  of  the  National  Wild  and 
Scenic  Rivers  Act  (P.L.  90-542,  as 
amended),  the  Secretary  has  the 
authority  to  add  a  river  to  the  national 
system  at  the  request  of  a  state,  provided 
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the  state  has  met  certain  conditions  and 
the  river  meets  eU^ibifity  criteria. 
These  preconditions  are: 

(1)  The  river  is  already  designated 
into  a  state  river  protection  system. 

(2)  The  state  has  the  abifity  to  manage 
the  river  at  no  cost  to  the  federal 
government,  except  for  those  lands 
managed  by  a  federal  agency. 

(3)  ilie  river  has  resources  of  regional 
or  national  significance  and  is  bee- 
Rowing  as  defined  by  the  Departments 
of  the  Interior  and  Agriculture. 

(4)  The  state  has  adequate 
mechanisms  in  place  to  protect  the 
rasoiuces  for  which  the  river  is  eUgible 
in  the  first  place. 

Upon  the  request  of  a  state  governor 
to  the  Secretary,  the  National  Park 
Service,  acting  for  the  Secretary, 
undertakes  an  evaluation  of  the  state's 
request.  The  National  Park  Service 
requested  the  assistance  of  the  U.S. 
Forest  Service  (USPS)  and  the  Bureau  of 
Land  Management  (BLM)  in  the 
preparation  of  the  report.  This  was  done 
for  two  reasons:  (1)  The  BLM  ctirrently 
administers  41%  of  the  area  vmder 
consideration;  and  (2)  the  USPS  recently 
completed  a  wild  and  scenic 
assessment — and  an  environmental 
impact  statement  on  the  impacts  of 
designation — at  the  request  of  Congress 
through  the  1988  Oregon  Omnibus 
Rivers  Act.  The  National  Park  Service 
acted  as  a  cooperating  agency  in  the 
preparation  of  the  USPS  report.  In 
addition,  the  BLM  and  USPS  have  an 
adopted  river  management  plan  in  place 
for  the  Wallowa  River.  Both  the  BLM 
and  the  USPS  acted  as  cooperating 
agencies  in  this  assessment  on  behalf  of 
the  state. 

Under  the  1988  Oregon  Omnibus 
Rivers  Act,  the  USPS  was  directed  to 
study  the  Wallowa  River  for  possible 
inclusion  into  the  National  Wild  and 
Scenic  Rivers  System.  In  September  of 
1994,  the  USPS  released  their  final 
study  and  environmental  impact 
statement  (EIS).  In  the  EIS,  the  preferred 
alternative  was  identified  as  wild  and 
scenic  river  designation  through  section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivera 
Act.  This  would  permanently  protect 
the  nationally  significant  resources  of 
the  Wallowa  River,  while  leaving  the 
river  in  state  management  and  having 
the  least  impact  to  area  residents. 
Following  the  release  of  the  EIS, 
Governor  Roberts,  acting  on  the 
recommendations  of  the  USPS, 
petitioned  Secretary  Babbitt  to  designate 
the  Wallowa  River  through  section 
2(a)(il).  As  the  agency  responsible  for 
section  2(a)(ii)  determinations,  the 
National  Park  Service  undertook  an 
assessment  of  the  river  and  the  state  of 
Oregon's  petition. 


As  a  result  of  the  assessment,  the 
National  Park  Service  has  concluded 
that  the  state  of  Oregon  has  met  all 
requirements  to  include  the  Wallowa 
River  in  the  national  system  and  the 
river  itself  meets  all  eligibiUty  criteria. 
The  National  Park  Service  is 
recommendine  that  the  Secretary 
designate  the  Wallowa  as  a  National 
Recreational  River. 

Dated:  August  18, 1995. 
Wiliiam  C.  Walters, 

Deputy  Field  Director,  Pacific  West  Field 
Area,  National  Park  Service. 
[FR  Doc  95-21088  Filed  8-23-95;  8:45  am] 
BILLWQ  CODE  4S1»-70-l> 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32703] 

The  Kansas  City  Southern  Railway 
Company;  Trackage  Rigtits  Exemption; 
Dallas  Area  Rapid  Transit  Property 
Acquisition  Corporation  and  tiie 
Atchison,  Topeka  &  Santa  Fe  Railway 
Company 

Dallas  Area  Rapid  Transit  Property 
Acquisition  Corporation  (DART)  has 
agreed  to  grant  overhead  trackage  rights 
to  The  Kansas  City  Southern  Railway 
Company  (KCS)  over  15  miles  of  rail 
line  beginning  at  the  connection  of  The 
Atchinson,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  and 
DART'S  rail  Uen  at  Santa  Fe's  milepost 
77.35,  at  or  near  Wylie,  TX,  then 
westerly  to  the  connection  at  Santa  Fe's 
and  DA^T's  rail  Uen  at  milepost  73.35, 
near  Renner,  TX.  In  conjunction  with 
the  above  agreement,  Santa  Fe  has  also 
agreed  to  grant  overhead  trackage  rights 
to  KCS  over  21  miles  of  rail  Une 
between  Santa  Fe's  milepost  385.6  at 
Dalton  Jimction,  TX,  and  milepost  364.6 
at  Santa  Fe's  new  rail  yard  facihty  at  or 
near  Alliance,  TX.  The  trackage  rights 
were  to  become  effective  on  August  10, 
1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  (1)  Lonnie  E.  Blaydes,  Jr.,  Director, 
Dallas  Area  Rapid  Transit  Property 
Acquisition  Corporation,  P.O.  Box 
660163,  Dallas,  TX  75266-7210;  (2) 
Richard  E.  Weicher,  Esq.,  General 
Counsel,  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  1700  East 
Golf  Road.  Schaumburg,  IL  60173;  (3) 


Robert  K.  Dreiling,  Esq.,  Assistant 
General  Counsel,  The  ICansas  City 
Southern  Railway  Company,  114  West 
Eleventh  St.,  Kansas  Qty,  MO  64105; 
and  (4)  WilUam  A.  Mullins,  Esq., 
Troutman  Sanders,  601  Pennsylvania 
Ave.,  N.W.,  Suite  640,  Washington,  DC 
20004-2608. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adveraely 
affected  by  the  trackage  rights  will  be 
protected  purauant  to  Norfolk  and 
Western  Ry,  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.C.C.  653  (1980). 

Decided:  August  18, 1995. 

By  the  Commiuion,  Julia  M.  Fan,  Acting 
Director,  Office  of  Proic»edingB. 
Vernon  A.  Williaau, 
Secretary. 
[FR  Doc.  95-21060  Filed  8-23-95:  8:45  am] 

BILLMQ  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  two 
proposed  consent  decrees  in  United 
States  V.  Velsicol  Chemical  Corporation, 
et  al.,  Qvil  Action  No.  92-2214-FBRO 
(W.D.  TennJ,  where  lodged  on  August 
15, 1995  with  the  United  States  District 
Court  for  the  Western  District  of 
Tennessee.  The  proposed  consent 
decrees  settle  an  action  brought  imder 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980, 42  U.S.C.  9607,  as  amended, 
against  Velsicol  Chemical  Corporation, 
the  City  of  Memphis,  and  The  Procter  & 
Gamble  Cellulose  Corporation  for 
recovery  of  costs  incurred  by  the  United 
States  in  responding  to  the  release  and 
threatened  release  of  hazardous 
substances  at  the  North  Hollywood 
Landfill  located  in  Memphis,  Shelby 
Coimty,  Tennessee. 

The  proposed  consent  decree  with 
Velsicol  Chemical  Corporation  and  the 
City  of  Memphis,  Teimessee  provides 
that  those  entities  will  collectively  pay 
$1,595,000  to  resolve  their  UabiUty  to 
the  United  States  for  past  costs  incurred 
at  the  North  Hollywood  Landfill.  The 
proposed  consent  decree  with  The 
Procter  &  Gamble  Cellulose  Corporation 
provides  for  a  payment  of  $300,000  to 
resolve  The  Procter  &  Gamble  Cellulose 
Corporation's  UabiUty  with  the  United 
States  for  costs  incuired  at  the  North 
HoUywood  LandfiU.  The  proposed 
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consent  decree  with  The  Procter  & 
Gamble  Cellulose  Corporation  includes 
a  covenant  not  to  sue  by  the  United 
States  under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9606  and  9607, 
and  imder  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA").  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  two  proposed 
consent  decrees.  With  respect  to  die 
consent  decree  with  The  Procter  & 
Gamble  Cellulose  Corporation, 
commenters  may  request  an  opportunity 
for  a  pubUc  meeting  in  the  affected  area, 
in  accordance  with  section  7003(d)  of 
RCRA.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  the  United  States  v.  Velsicol 
Chemical  Caqmration,  et  al.,  DOJ  Ref. 
#90-ll-2-629A. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  district  of 
Tennessee,  1026  Federal  Office 
Building,  167  N.  Main  Street,  Memphis, 
Tennessee  38103;  the  Region  IV  Office 
of  the  Environmental  Protection 
Agency.  345  Coiutland  Street  NE., 
Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  copies  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $9.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[PR  Doc  95-21080  Filed  8-23-95;  8:45  am] 

BILUNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

Notice  is  hereby  given  that  on  July  19. 
1995,  a  proposed  Consent  Decree  in 
United  States  v.  Alaskan  Battery 
Enterprises,  Inc.,  Civil  Action  No.  A92- 
606  (D.  Alaska),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska.  This  Consent  Decree 


resolves  the  United  States'  claims  in  this 
action  against  K  &  K  Recycling,  Inc. 
regarding  its  liability  imder  sections 
107(a)  and  113(g)  of  CERCLA,  42  U.S.C. 
9607(a)  and  9613(g).  for  response  costs 
inoirred  by  the  United  States  in 
connection  with  the  Alaskan  Battery 
Enterprises  Superfund  Site  in  Fairbanks. 
Alaska.  The  Decree  also  resolves  the 
liability  of  the  Defense  Reutilization  and 
Marketing  Service  ("DRMS")  and  the 
Army  &  Air  Force  Exchange  Service 
("AAFES").  counterclaim  defendants  in 
this  matter. 

The  Decree  requires,  inter  alia,  that  K 
k  K  Recycling,  Inc.  reimburse  the 
United  States'  response  costs  in  the 
amount  of  $100,000  plus  interest 
through  the  date  of  payment.  The  DRMS 
and  AAFES  are  required  under  this 
Decree  to  reimburse  the  United  States' 
response  costs  in  the  amoimts 
$1,169,528.00  and  $636,671.00  plus 
prejudgment  interest  from  May  1. 1994 
through  the  date  of  payment, 
respectively.  K  &  K  Recycling,  Inc.  is 
obligated,  ten  dajrs  after  entry  of  the 
Decree,  to  stipulate  to  the  dismissal 
with  prejudice  of  its  counterclaims 
against  the  United  States;  the  United 
States  is  obligated,  ten  days  after  all 
payments  have  been  received,  to 
dismiss  its  claims  against  K  &  K 
Recycling,  Inc.  with  prejudice.  The 
Dea«e  provides  to  K  &  K  Recycling, 
Inc.,  DRMS,  and  AAFES  the 
contribution  protection  afforded  by 
section  113(f)(2)  of  CERCLA,  42  U.S.C. 
9613(f)(2).  The  Decree  also  contains  a 
reopener  that  permits  the  United  States, 
in  certain  situations,  to  institute 
additional  proceedings  to  require  that 
these  defendants  perform  further 
response  actions  or  to  reimburse  the 
United  States  for  additional  costs  of 
response. 

The  Etepartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Alaskan 
Battery  Enterprises,  Inc.,  D.J.  No.  90-11- 
3-726A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Alaska,  Room  253,  Federal  Building  and 
U.S.  Courthouse,  222  West  Seventh 
Avenue,  Anchorage,  Alaska  99513- 
7567;  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW,  4th  Floor, 


Washington,  DC  20005  (Tel:  202-624- 
0892).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amoimt  of  $6.50  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 
Bruce  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  &  Natural  Resources 
Division. 

(PR  Doc.  95-21081  Filed  8-23-95;  8:45  am] 

BH.LMO  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  City 
ofMarianna,  Florida,  Case  No.  94- 
50092/RV  was  lodged  on  August  9, 
1995,  with  the  United  States  District 
Court  for  the  Northern  District  of 
Florida,  Panama  Qty  Division.  The 
consent  decree  settles  a  claim  for 
reimbiusement  of  response  costs 
brought  against  the  City  of  Mariaima 
under  section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Recovery 
Act  of  1980,  as  amended,  42  U.S.C. 
9607(a),  in  response  to  the  release  or 
threatened  release  of  hazardous 
substances  into  the  environment  bom  a 
three-acre  facility  located  at  the  City  of 
Mahenna  Municipal  Airport  Industrial 
Park,  and  counterclaims  brought  by  the 
Qty  of  Marianna,  Florida  against  the 
United  States.  Under  the  consent 
decree,  the  City  of  Mariaima  agrees  to 
reimburse  the  United  States  $500,000 
plus  interest  within  three  years  of  the 
date  on  which  the  consent  decree  is 
entered  by  the  Court  and  the  defendants 
agree  to  dismiss  the  counterclaims. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  shoidd  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Marianna.  Florida,  DOJ  Ref.  #90-11-3- 
774. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Florida,  Panama  City  Division,  114  East 
Gregory  Street,  Pensacola,  Florida 
32501;  the  Region  IV  Office  of  the 
United  States  Environmental  Protection 
Agency,  345  Courtland  Street,  NE 
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Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Enviroiunent  and  Natural  Resources 
Division. 

(FR  Doc.  95-21082  Filed  8-23-95;  8:45  am] 

BH.IJNO  COOe  4410-01-M 


Antitrust  Division 

United  States  v.  Sprint  Corporation 
and  Joint  Venture  Co.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-{h),  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Sprint 
Corporation  and  Joint  Venture  Co..  Civil 
Action  No.  95-1304.  The  proposed 
Final  Judgment  is  subject  to  approval  by 
the  Coiul  after  the  expiration  of  the 
statutory  60-day  public  comment  period 
and  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(b)-(h). 

The  Complaint  alleges  that  the 
proposed  sale  of  20%  of  the  voting 
shares  of  Sprint  Corporation  ("Sprint") 
to  France  Telecom  ("FT")  and  Deutsche 
Telekom  A.G.  ("DT"),  and  the  proposed 
formation  of  a  joint  venture  among 
Sprint,  FT  and  DT  to  provide  certain 
international  telecommunications 
services,  would  violate  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
in  the  markets  for  international 
telecommunications  services  between 
the  United  States  and  France  and  the 
United  States  and  Germany,  and  in  the 
markets  for  seamless  international 
telecommunications  services. 

Under  the  proposed  consents  decree, 
Sprint  and  the  joint  venture  are  subject 
to  various  restrictions  affecting  their 
relationship  with  FT  and  DT.  These 
restrictions  operate  in  two  distinct 
phases,  lessening  over  time  as 
competition  develops  in  France  and 
Germany. 


During  the  first  phase,  while  DT  and 
FT  still  have  monopoly  rights  in 
Germany  and  France  and  competitors 
have  not  been  licensed,  the  relationship 
that  Sprint  and  the  joint  venture  have 
with  DT  and  FT  will  be  subject  to  close 
oversight.  Sprint  and  the  joint  venture 
may  not  acquire  ownerahip  or  control  of 
certain  types  of  facilities  from  FT  and 
DT,  may  not  provide  services  in  which 
FT  or  DT  have  special  rights  except  in 
limited,  non-exclusive  cinnunstances, 
and  may  not  benefit  fitjm  discriminatory 
treatment,  disproportionate  allocation  of 
international  traffic,  or  cross- 
subsidization  by  FT  and  DT.  In 
addition,  access  to  the  French  and 
German  public  switched  networks  and 
public  data  networks  caimot  be  limited 
in  such  a  way  as  to  exclude  competitors 
of  Sprint  and  the  joint  venture. 

During  both  the  first  phase  and  the 
second  phase,  after  FT  and  DT  face 
licensed  competitors  in  all  areas  of 
services  and  facilities  in  France  and 
Germany,  Sprint  and  the  joint  venture 
must  make  detailed  information  on  their 
relationships  with  FT  and  DT  available 
to  competitora.  will  be  precluded  from 
receiving  competitively  sensitive 
information  that  FT  and  DT  obtain  from 
the  competitors  of  Sprint  and  the  joint 
venture,  and  may  not  offer  particular 
services  between  the  United  States  and 
France  and  Germany  imless  other 
United  States  providers  also  have  or  can 
readily  obtain  licenses  from  the  French 
and  Germany  governments  to  offer  the 
same  services.  These  provisions  of  the 
decree  will  remain  in  effect  for  five 
years  beyond  the  end  of  the  first  phase. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  directed  to  Donald 
Russell,  Chief,  Telecommunications 
Task  Force,  Antitrust  Division,  Room 
89104,  555  Fourth  Street,  N.W., 
Washington,  D.C.  20001  (202-514- 
5621). 

Copies  of  the  Complaint,  proposed 
Final  Judgment.and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  207  of  the  U.S.  Department  of 
Justice,  Antitrust  Division,  325  7th 
Street.  N.W..  Washington.  D.C.  20530. 
(telephone:  (202)  514-2481),  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  Third  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20001. 
Copies  of  any  of  these  materials  may  be 


obtained  upon  request  and  payment  of 
a  copying  fee. 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division^ 

In  the  matter  of  United  Sutes  of  America, 
Plaintiff,  v.  Sprint  Corporation  and  Joint 
Venture  Company,  Defendants. 
[Civil  Action  No.  1:95CV01304] 
Filed:  July  13, 1995. 

Stipulation 

It  is  stipulated  and  agreed  by  and 
between  the  undersigned  parties,  by 
their  respective  attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
.subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia.  Defendants  are  hereby 
estopped  from  contesting  the  entry  or 
enforceability  of  the  Final  Judgment  on 
the  ground  that  the  Court  lacks  venue  or 
jurisdiction  over  the  subject  matter  of 
the  action  or  over  any  defendant.  For 
purposes  of  this  stipulation  defendant 
Joint  Venture  Company  and  any 
reference  to  Joint  Venture  Company 
herein,  shall  be  imderstood  to  have  the 
same  meaning  as  the  term  "Joint 
Venture  Company"  in  the  attached 
proposed  Final  Judgment. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent. 
Plaintiff  may  withdraw  its  consent  to 
entry  of  the  Final  Judgment  at  any  time 
before  it  is  entered,  by  serving  notice  on 
the  defendants  and  by  filing  that  notice 
with  the  Court. 

3.  Pending  entry  of  the  Final 
Judgment,  defendants  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  following  consummation  of 
the  Investment  Agreement  dated  June 
22, 1995  (and  related  agreements),  the 
Joint  Venture  Agreement  dated  June  22. 
1995  (and  related  agreements),  or  any 
similar  arrangement  between  any 
defendant  and  France  Telecom  ("FT") 
or  Deutsche  Telekom  A.G.  ("DT").  This 
obligation  shall  not  be  affected  by  the 
timing  of  execution  of  any  agreements 
between  defendants  and  FT  or  DT  to 
provide  to  Sprint  and  Joint  Venture  Co. 
information  needed  for  compliance  with 
the  reqtiirements  of  Sections  II.A.1-7  or 
in  of  the  Final  Judgment.  Any  such 
agreements,  which  shall  be  executed 
prior  to  the  entry  of  the  Final  Judgment, 
shall  be  consistent  with  Section  n.B  of 
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the  Final  Judgment  and  shall  be 
provided  to  the  Department  of  Justice 
upon  execution. 

4.  The  agreements  governing 
disclosure  to  United  States  international 
telecommunications  providers 
("providers"),  referred  to  in  Section  V.F. 
of  the  Final  Judgment,  will  provide  that: 
(1)  Non-public  information  received 
from  the  Department  of  Justice  is 
intended  for  use  to  complain  to,  or 
provide  information  to,  any  government 
authorities  in  the  United  States  or 
France  or  Germany,  and  to  identify  and 
evaluate  internally  any  conduct  that 
may  be  made  the  subject  of  such  a 
complaint  or  provision  of  information, 
but  may  not  be  used  for  commercial 
purposes;  (2)  such  information  may  not 
be  disclosed  to  persons  other  than 
officers,  directors,  employees,  agents,  or 
contractors  of  the  provider,  for 
permissible  purposes  under  (1),  and  to 
government  authorities  in  the  United 
States  or  France  or  Germany  (including, 
but  not  limited  to,  the  Federal 
Communications  Commission,  Direction 
Generale  des  Postes  et 
Telecommunications,  and  the 
Bimdesministerium  fai  Post  imd 
Telekommimikation);  (3)  all  persons  to 
whom  the  information  is  disclosed  will 
be  advised  of  the  limitations  on  use  and 
disclosure  of  the  information;  and  (4)  if 
unauthorized  use  or  disclosuj«  occurs, 
the  Department  of  Justice  may,  in  its 
sole  discretion,  revoke  or  otherwise 
limit  the  provider's  further  access  to 
such  information.  Plaintiff,  in  its 
discretion,  may  add  further  conditions 
to  such  agreements.  Any  actions  taken 
by  the  Department  to  redress 
unauthorized  use  or  disclosure  will  not 
riiminigh  or  create  any  ability  in  Sprint 
or  Joint  Venture  Co.  to  piusue  separately 
against  persons  receiving  such 
information  from  the  Department  any 
legal  remedies  for  unauthorized  use  or 
disclosiu«. 

5.  FT  and  DT  have  reached  an 
agreement  with  Infonet  Services 
Corporation  ("Infonet")  as  of  Jime  20, 
1995,  requiring  FT  and  DT  to  divest  part 
of  their  shareholdings  in  Infonet  by 
August  3, 1995  (the  "Initial  Tranche") 
and  to  divest  fully  their  remaining 
shareholdings  in  Infonet  (the  "Second 
Tranche")  forty-five  days  after  the 
earUer  of  (1)  the  date  as  of  which  FT  or 
DT  directly  or  indirectly  acquire  any  of 
the  seciuities  of  Sprint,  or  (2)  six 
months  after  all  approvals  necessary  for 
the  investment  by  FT  and  DT  in  Sprint 
and  the  consiumnation  of  the  joint 
ventiire  between  FT,  DT  and  Sprint 
have  been  received  from  the  plaintiff, 
the  Federal  Communications 
Commission,  the  Commission  of  the 
European  Communities  and  the  Cartel 


Office  of  the  Federal  Republic  of 
Germany.  Infonet  is  a  company  that 
competes  with  Sprint  in  providing  some 
types  of  telecommunications  and 
enhanced  telecommimications  services 
and  would  compete  with  some  of  the 
planned  telecommunications  and 
enhanced  telecommunications  services 
of  Joint  Venture  Co.  Due  to  this 
competition  between  Sprint  and  Infonet, 
the  United  States  has  indicated  that  it 
has  competitive  concerns  about  FT  and 
DT  having  ownership  interests  in  both 
Sprint  and  Infonet  and  representation 
on  the  boards  of  directors  of  both 
companies.  Sprint  will  not  issue  any 
equity  of  itself  to  be  acquired  by  FT  or 
DT,  or  acquire  an  ownership  interest  in 
or  contribute  assets  to  form  Joint 
Ventiire  Co.,  until  FT  and  DT  have  each 
completed  the  divestiture  of  their 
Infonet  shares  in  the  Initial  Tranche.  In 
addition,  until  the  complete  divestiture 
of  FT  and  DT  shareholdings  in  Infonet 
is  accomplished  pursuant  to  the  above 
referenced  agreement.  Sprint  and  Joint 
Ventiue  Co.  shall  (a)  be  maintained  as 
separate  and  independent  businesses 
with  their  assets  (including  proprietary 
technology,  customer  base, 
management,  operations  and  books  and 
records)  separate,  distinct  and  apart 
from  those  of  Infonet;  and  (b)  take  all 
steps  necessary  to  assure  that  no 
proprietary  business  or  financial 
infonnation  specific  to  Infonet  is 
transferred,  or  otherwise  becomes 
available  to  Sprint  or  Joint  Venture  Co., 
or  is  used  by  Sprint  or  Joint  Venture  Co. 
to  compete  witii  Infonet.  Moreover, 
Sprint  will  not  aUow  any  director 
appointed  by  FT  and  DT  to  serve  on  the 
Sprint  Board  of  Ehrectors  for  such 
period  as  any  director  appointed  by  FT 
or  DT  is  serving  on  the  hifonet  Board  of 
Directors  and  exercises  any  voting  rights 
in  connection  therewith,  and  if  any 
director  appointed  by  FT  or  DT  serves 
on  the  Infonet  Board  of  Directors, 
regardless  of  whether  such  director 
exercises  any  voting  rights,  for  more 
than  45  days  after  the  occurrence  of  the 
first  of  either  of  the  following  events:  (i) 
FT  or  DT  has  acquired  directly  or 
indirectly  any  of  Sprint's  securities,  or 
(ii)  FT  or  DT  has  appointed  any  director 
to  the  Sprint  Board  of  Directors,  Sprint 
will  remove  all  FT  or  DT  appointed 
directors  from  the  Sprint  board. 

6.  Joint  Venture  Co.  is  necessary  as  a 
defendant  in  this  action,  together  with 
Sprint,  for  the  relief  specified  in  the 
proposed  Final  Judgment  to  be  effective. 
Until  it  has  been  demonstrated  to  the 
satisfaction  of  the  plaintiff,  such 
satisfaction  being  confirmed  in  writing, 
that  Joint  Venture  Co.  (i)  has  been 
created  as  a  legal  entity,  (ii)  is  subject  to 


suit  and  is  within  the  reach  of  the 
jurisdiction  of  the  United  States  courts, 
and  (iii)  will  have  full  authority  and 
power  to  carry  out  all  of  the  obligations 
imposed  upon  it  by  the  proposed  Final 
Judgment  as  those  obligations  take 
effect,  and  Joint  Venture  Co.  has 
consented  to  and  executed  this 
Stipulation  on  the  same  terms  as  Sprint, 
without  reservation  or  qualification. 
Sprint  agrees  that  it  will  not  issue  any 
equity  of  itself  to  be  acquired  by  FT  or 
DT,  imtil  Joint  Ventiue  Co.  has  been 
formed  and  made  a  party  to  this 
stipulation.  Sprint  will  not  permit  Joint 
Ventiu«  Co.  to  do  any  business  imtil  the 
conditions  in  this  paragraph  pertaining 
to  Joint  Venture  Co.  are  satisfied.  If  for 
any  reason  the  conditions  pertaining  to  * 
Joint  Venture  Co.  in  this  paragraph  are 
not  satisfied,  plaintiff  shall  be  imder  no 
obligation  to  move  for  entry  of  the  Final 
Judgment  and  may  withdraw  its  consent 
to  entry  of  the  Final  Judgment,  and 
defendants  shall  not  move  for  entry  of 
the  Final  Judgment. 

7.  In  the  event  plaintiff  withdraws  its 
consent  to  entry  of  the  proposed  Final 
Judgment  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this  ■ 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever  and  its  making 
shall  be  without  prejudice  to  any  party 
in  this  or  any  other  proceeding,  except 
that  if  the  Court  decides  not  to  enter  the 
Final  Judgment,  and  the  defendants  and 
FT  and  DT  have  consiunmated  pursuant 
to  paragraph  3  of  this  Stipulation, 
defendants  shall  abide  by  and  comply 
with  the  terms  of  the  Final  Judgment 
until  the  conclusion  of  this  action, 
unless  the  parties  otherwise  agree  or  the 
Court  otherwise  orders. 

8.  The  Stipulation  and  the  Final    , 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  defendants 
in  this  or  any  other  proceedings  that 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18,  as  amended,  or  any  other  provision    . 
of  law,  has  been  violated. 

9.  If  the  transactions  contemplated  by 
the  Investment  Agreement  and  Joint 
Venture  Agreement  are  not 
consummated  in  any  form,  and  Sprint, 
FT  and  DT  withdraw  their  notifications 
under  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act,  then  this  Stipulation 
shall  be  null  and  void,  and  the  parties 
shall  be  under  no  obligation  to  enter 
into  or  be  bound  by  the  proposed  Final 
Judgment. 

Dated:  July  13, 1995. 
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For  Plaintiff  United  States  of  America: 
Aone  K.  Bingaman, 
Assistant  Attorney  General. 
Steven  C  Sunshine, 
Deputy  Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Operations,  U.S.  Department  of 
Justice  Antitrust  Division. 
Donald  J.  Russell, 

Chief  Telecommunications  Task  Force. 
Nancy  M.  Goodman, 

Assistant  Chief,  Telecommunications  Task 
Force. 

Carl  Willner, 

D.C.BarU12841. 

Susanna  M.  Zwerling, 

D.C.  Bar  9435774. 

Michael  J.  Hinel, 

Joyce  B.  Hundley, 

Attorneys,  Telecommunications  Task  Force. 

Phillip  H.  Wairen, 

Attorney,  San  Francisco  Field  Office. 

U.S.  Department  of  Justice, 

Antitrust  Division. 

For  Defendant  Sprint  Corporation: 
King  &  Spalding 

By: 
Kevin  R  Sullivan, 
D.C.Bar»4117J8. 
J.  Richard  Devlin, 

Executive  Vice  President  and  General 
Counsel,  Sprint  Corporation. 

STIPULATION  APPROVED  FOR  FILING 

Done  this day  of , 

1995. 

UNITED  STATES  DISTRICT  JUDGE 
Disclosure  Pnrsaantto  Rule  108(k) 

Purauant  to  Rule  108(k)  of  the  Local 
Rules  of  this  Court,  the  following  is  a 
list  of  all  individuals  entitled  to  be 
notified  of  the  entry  of  the  foregoing 
Stipulation  and  of  the  entry  of  the 
proposed  Final  Judgment: 
Kevin  U.  Sullivan,  Esquire,  King  & 
Spalding,  1730  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20006 
Counsel  for  Defendant  Sprint 

and 
Carl  Willner,  Esquire,  Attorney, 
Telecommimications  Task  Force, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  4th  St.  NW.,  Washington, 
DC  20001 
Counsel  for  Plaintiff  the  United  States 

In  the  matter  of:  United  States  of  America, 
Plaintiff,  v.  Sprint  Corporation  and  Joint 
Venture  Co.,  Defendants. 

[Qvil  Action  No.  1:95CV01304] 
Filed:  July  13, 1995. 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  on  July  13, 
1995. 


And  whereas,  plaintiff  and 
defendants,  by  their  respective 
attorneys,  have  consented  to  the  entry  of 
this  Final  Judgment  without  trial  or 
adjudication  on  any  issue  of  fact  or  law. 

And  whereas,  defendants  have  further 
consented  after  any  consummation  as 
defined  in  the  Stipulation  entered  into 
by  defendants  and  the  United  States  on 
July  13, 1995,  to  be  bound  by  the 
provisions  of  this  Final  Judgment 
pending  its  approval  by  the  Court, 

And  whereas,  plaintiff  the  United 
States  beUeves  that  entry  of  this  Final 
Judgment  is  necessary  to  protect 
competition  in  the  United  States 
telecommunications  and  enhanced 
telecommunications  markets. 

Therefore,  it  is  hereby  ordered, 
adjudged,  and  decreed: 

I 

Jurisdiction 

This  Court  has  jiuisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  defendants  under  Section  7 
of  the  Clayton  Act,  15  U^.C.  §  18,  as 
amended. 


Substantive  Restrictions  and 
Obligations 

Reporting  and  Disclosure  Requirements 

A.  Sprint  or  Joint  Venture  Co.  shall 
not  offer,  supply,  distribute,  or 
otherwise  provide  in  the  United  States 
any  telecommunications  or  enhanced 
teleconununications  service  that  makes 
use  of  telecommunications  services 
provided  by  FT  in  France  or  between 
the  United  States  and  FraiK:e,  or  DTin 
Germany  or  between  the  United  States 
and  Germany,  unless  the  following 
information  is  disclosed  in  the  United 
States  by  Sprint  or  Joint  Venture  Co.,  ch- 
such  disclosure  is  expressly  waived,  in 
whole  or  in  part,  by  plaintiff  through 
written  notice  to  defendants  and  the 
Court: 

1.  By  Joint  Venture  Co.,  vnthin  30 
days  following  any  agreement  or  change 
to  an  agreement — The  prices,  terms  and 
conditions,  including  any  applicable 
discounts,  on  which  FT  or  DT  Products 
and  Services  are  provided  by  FT  to  Joint 
Venture  Co.  in  France  or  by  DT  to  Joint 
Venture  Co.  in  Germany  pursuant  to 
interconnection  agreements; 

2.  By  Joint  Venture  Co.,  vrithin  30 
days  following  any  agreement  or  change 
to  any  agreement,  or  the  provision  of 
service  absent  any  specific  agreement — 
The  prices,  terms,  and  conditions, 
including  any  applicable  discounts,  on 
which  FT  or  DT  Products  and  Services 


are  provided  by  FT  to  Joint  Venture  Co. 
in  France  or  by  DT  to  Joint  Ventiue  Co. 
in  Germany  for  use  by  Joint  Venture  Co. 
in  the  supply  of  telecommunications  or 
enhanced  telecommunications  services 
between  the  United  States  and  France  or 
between  the  United  States  and  Germany 
or  are  provided  by  FT  in  France  or  DT 
in  Germany  in  conjunction  with  such 
Joint  Venture  Co.  services  where  FT  or 
DT  is  acting  as  the  distributor  for  Joint 
Venture  Co.; 

3.  By  Sprint,  with  respect  to 
international  switched 
telecommimications  or  enhanced 
telecommunications  services  jointly 
provided  by  FT  and  Sprint,  or  DT  and 
Sprint,  on  a  correspondent  basis 
between  the  United  States  and  France  or 
between  the  United  States  and 
Germany,  and  to  the  extent  not  already 
disclosed  publicly  pursuant  to  the  rules 
and  regulations  of  the  Federal 
Communications  Commission,  or 
otherwise  to  the  corporations  referred  to 
in  Section  V.F: 

(i)  Within  30  days  foUowring  any 
agreement  or  change  to  an  agreement,  or 
the  provision  of  service  absent  any 
specific  agreement,  the  accounting  and 
settlement  rates  and  other  terms  and 
conditions  for  the  provision  of  each 
such  SOTvice,  including  the  methodology 
by  which  proportionate  return  of  traffic 
is  calculated;  and 

(ii)  On  an  annual  basis,  for  any  such 
services  for  which  more  than  one 
accounting  and  settlement  rate  may  be 
appUcable  (e.g.,  rates  for  peak  and  off- 
peak  services),  or  services  with  different 
accounting  and  settlement  rates  which 
are  pooled  or  otherwise  combined  for 
calculating  proportionate  returns,  if 
other  United  States  international 
telecommunications  providers  do  not 
have  or  receive  data  sufficient  to 
determine  whether  they  are  receiving 
their  appropriate  share  of  return  traffic 
in  each  accounting  rate  category  (e.g., 
the  total  volumes  of  United  States  traffic 
to  FT  and  DT,  and  total  volumes  of  FT 
and  DT  traffic  to  the  United  States,  for 
each  type  of  traffic  with  a  different 
accounting  rate).  Sprint's  minutes  of 
traffic  to  and  from  FT  and  DT  in  each 
accounting  rate  category  and  any  other 
applicable  measure  of  traffic  volume; 

4.  By  Joint  Venture  Co.,  on  a 
semiannual  basis-Schedules  of  FT  or  DT 
Products  and  Services  provided  by  FT 
to  Joint  Venture  Co.  in  France  and  DT 

to  Joint  Venture  Co.  in  Germany  for  use  - 
by  Joint  Venture  Co.  in  the  supply  of 
telecommunications  or  enhanced 
telecommunications  services  between 
the  United  States  and  France  or 
Germany  or  provided  by  FT  in  France 
or  DT  in  Germany  in  conjunction  with 
such  Joint  Venture  Co.  services  where 
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FT  or  DT  is  acting  as  the  distributor  for 
Joint  Venture  Co.,  showing: 

(i)  The  types  of  circuits  (including 
capacity)  and  telecommunications 
services  provided; 

(ii)  The  actual  average  time  intervals 
between  order  and  delivery  of  circuits 
(separately  indicating  average  intervals 
for  analog  circuits,  digital  circuits  up  to 
2  megabits,  and  digital  circuits  2 
megabits  and  larger)  and 
telecommunications  services;  and 

(iii)  The  number  of  outages  and  actual 
average  time  intervals  between  fault 
report  and  restoration  of  service  for 
circuits  (separately  indicating  average 
intervals  for  analog  and  for  digital 
circuits)  and  telecommimications 
services;  but  excluding  the  identities  of 
individual  customers  of  FT,  DT,  Sprint, 
or  Joint  Venture  Co.  or  the  location  of 
circuits  or  telecommunications  services 
dedicated  to  the  use  of  such  customers; 

5.  By  Sprint — Schedules  showing: 
(i)  Chi  a  semiannual  basis,  separately 

for  analog  international  private  line 
circuits  ("IPLCs")  and  for  digital  IPLCs 
jointly  provided  by  FT  or  DT  and  Sprint 
between  the  United  States  and  France  or 
Germany,  the  actual  average  time  ' 
intervals  between  order  and  delivery  by 
FT  or  DT; 

(ii)  On  an  annual  basis,  separately  for 
analog  IPLCs  and  for  digital  IPLCs 
jointly  provided  by  FT  and  Sprint 
between  the  United  States  and  France, 
and  by  DT  and  Sprint  between  the 
United  States  and  Germany,  the  number 
of  outages  and  actual  average  time 
intervals  between  &iilt  report  and 
restoration  of  service,  for  any  outages 
that  occurred  in  the  international 
facility,  in  the  cablehead  or  earth  station 
outside  the  United  States,  indicating 
separately  the  number  of  outages  and 
actual  average  time  intervals  to 
restoration  of  service  in  each  such  area; 
and 

(iii)  On  a  semiannual  basis,  for 
circuits  used  to  provide  international 
switched  telecommimications  services 
or  enhanced  teleconununications 
services  on  a  correspondence  basis 
between  the  United  States  and  France  or 
Germany,  the  average  nimiber  of  circuit 
equivalents  available  to  Sprint  and  the 
percentage  of  calls  that  failed  to 
complete  during  the  busy  hour. 

6.  By  Sprint  and  Joint  Venture  Co., 
within  30  days  of  receipt,  any 
information  from  FT  or  DT  relating  to  a 
Network  Change.  For  purposes  of  this 
Section  n.A6,  a  Network  Change  is  any 
material  change  or  decision  relating  to 
the  design  of,  technical  standards  used 
in,  or  points  of  interconnection  to,  the 
FT  or  DT  public  switched  telephone 
networks  ("FT/DT  PSTNs")  that  would 
materially  affect  the  terms  or  conditions 


on  which  Sprint,  Joint  Venture  Co.  or 
any  other  person  are  able  to  have  access 
to,  or  intercorrect  with,  the  FT/DT 
PSTNs  for  telecommunications  or 
enhanced  telecommunications  services 
within  France  or  Germany  or  between 
the  United  States  and  France  or  the 
United  States  and  Germany. 

7.  By  Sprint  and  Joint  Venture  Co., 
within  30  days  of  receipt  of  any 
information  from  FT  or  UT,  or  otherwise 
learning  of  any  discount  or  more 
favorable  term — Any  discoimts  or 
favorable  terms  offered  by  FT  or  DT  to 
a  customer  of  FT  or  DT,  for  FT  or  DT 
Products  and  Services,  that  is 
conditioned  on  Sprint  or  Joint  Venture 
Co.  being  selected  as  the  United  States 
provider  of  telecommunications 
products  or  services  for  such  customer. 

The  obligations  of  Section  n.A  shall 
not  extend  to  the  disclosure  of 
intellectual  property  or  other 
proprietary  information  of  the 
defendants,  FT  or  DT  that  has  been 
maintained  as  confidential  by  its  owner, 
except  to  the  extent  that  it  is  of  a  type 
expressly  required  to  be  disclosed 
herein,  or  is  necessary  for  United  States 
international  telecommimications 
providers  to  interconnect  with  the  FT/ 
DT  PSTNs,  or  for  United  States 
international  telecommunications 
providers  to  use  FT's  or  DT's 
international  telecommunication  or 
enhanced  telecommunications 
correspondent  services. 

Restrictions  on  Sharing  of  Information 
CAtained  by  FT  and  DT 

B.  Sprint  and  Joint  Venture  Co.  shall 
not  receive  or  seek  to  receive  from  FT 
or  DT,  or  from  any  persons  designated 
by  FT  or  DT  to  sit  on  the  Board  of 
Directors  of  Sprint: 

1.  Any  information  that  is  identified 
as  proprietary  by  United  States 
telecommunications  or  enhanced 
telecommunications  service  providers 
(and  maintained  as  confidential  by 
them)  and  is  obtained  by  FT  or  DT  from 
such  providers  as  the  results  of  FT's  or 
DT's  provision  of  interconnection  or 
other  telecommimications  services  to 
thenvin  France  or  Germany; 

2.  Any  confidential,  non-public 
information  obtained  by  FT  or  DT  as  a 
result  of  their  correspondent 
relationships  or  agreements  to  connect 
international  half-circuits  with  other 
United  States  international 
telecommunications  or  enhanced 
telecommunications  service  providers, 
except  to  the  extent  necessary  for  Sprint 
to  comply  with  its  obligations  under 
Section  II.A3(ii)  concerning  disclosure 
of  the  total  volume  of  traffic  (but  not  the 
individual  traffic  volumes  for  other 
providers)  received  by  FT  or  DT  from 


the  United  States  and  sent  by  FT  or  DT 
to  the  United  States  that  is  subject  to  the 
Proportionate  Return  Commitment,  or 
under  Section  II.A.S  (but  not  including 
individual  information  on  other 
providers);  and 

3.  Any  non-public  information  about 
the  future  prices  or  pricing  plans  of  any 
provider  of  international 
telecommunications  services  between 
the  United  States  and  France  or  the 
United  States  and  Germany  with  which 
Sprint  competes  in  the  provision  of 
such  services. 

Further,  Sprint  and  Joint  Venture  Co. 
may  not  employ  any  personnel  who  (i) 
are  at  the  same  time  employed  by  FT  or 
DT  and  have  access  to  any  types  of 
information  that  Sprint  and  Joint 
Venture  Co.  are  not  permitted  to  receive 
from  FT  or  DT  under  this  Section  II.B, 
or  (ii)  are  employed  by  the  Joint  Venture 
or  by  Sprint,  and  have  been  employed 
by  FT  or  DT  within  the  preceding  six 
months,  and  had  received  within  that 
time  any  of  the  types  of  information  that 
Sprint  and  Joint  Venture  Co.  are  not 
permitted  to  receive  under  this  Section 

n.B. 

Ability  of  Competitors  to  Obtain 
Licenses  and  Authorizations  for  Entry 

C.  Sprint  and  Joint  Venture  Co.  shall 
not  offer  (directly  or  through  FT  or  DT), 
and  shall  not  provide  facilities  to  FT  or 
DT  enabling  FT  or  DT  to  offer,  any 
particular  international 
telecommunications  or  enhanced 
telecom  muni  cations  service  between  the 
United  States  and  France  or  Germany, 
unless: 

1.  Offering  such  a  service  between  the 
United  States  and  France  does  not 
require  a  license  in  France  and  offering 
such  service  between  the  United  States 
and  Germany  does  not  require  a  license 
in  Germany;  or 

2.  If  a  class  license  is  required  to  offer 
such  a  service  in  France  or  Germany, 
such  a  license  is  in  effect  for  other 
United  States  international 
telecommunications  providers  not 
affiliated  with  FT,  DT,  Sprint  or  Joint 
Venture  Co.  in  France  and  in  Germany; 
or 

3.  If  an  individual  license  is  required 
in  France  or  Germany  to  offer  such  a 
service,  estabUshed  licensing 
procedures  are  in  effect  as  of  the  time 
of  the  offering  of  the  service  by  which 
other  United  States  international 
teleconununications  providers  are  also 
able  to  secure  such  a  license,  and  (i)  one 
or  more  United  States  international 
telecommunications  providers  other 
than  FT,  DT,  Sprint  or  Joint  Venture  Co. 
and  unaffiliated  with  FT,  DT,  Sprint  or  , 
Joint  Venture  Co.  have  secured  such  a 
license  in  France  and  in  Germany,  or  (ii) 


Federal  Regiater  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Notices 


44053 


if  Sprint  or  Joint  Venture  Co.  or  FT  or 
DT  is  the  fint  provider  to  seek  a  license 
to  offer  such  a  service,  other  United 
States  international  telecommunications 
providers  are  also  able  to  secure  such  a 
license  within  a  reasonable  time  and  in 
no  event  longer  than  the  time  it  took 
Sprint,  Joint  Venture  Co.,  FT  or  DT  to 
obtain  such  a  license,  after  having 
applied  for  such  a  license,  unless  the 
additional  time  required  is  attributable 
to  delay  caused  by  the  applicant. 
This  Section  n.C.  shall  operate 
separately  for  France  and  Germany.  It 
shall  not  restrict  Sprint  or  Joint  Venture 
Co.  from  providing  existing 
correspondent  services  to  France  or 
Germany  pursuant  to  bilateral 
agreements  with  FT  or  DT  that  have  also 
been  made  available  to  other  United 
States  international  telecommunications 
providers.  "License,"  for  purposes  of 
this  Section  II.C.,  means  any  form  of 
authorization,  whether  or  not  formally 
characterized  as  a  Ucense,  that  must  be 
obtained  from  a  governmental  body  in 
order  to  offer  a  telecommimications  or 
enhanced  telecommunications  service. 

m 

Obtigations  While  Phase  I  ofThis  Final 
Jud^ent  Is  in  Effect  Prior  to 
Authorization  of  Facilities^Based 
Competition  in  France  and  Germany 

Scope  of  Activities  of  the  Joint  Venture 

A.  Joint  Venture  Co.  and  Sprint  will 
not  acquire  an  ownership  interest  in,  or 
control  over,  (i)  any  facihties  in  France 
or  Germany  that  are  legally  reserved  to 
FT  or  DT,  or  (ii)  any  international  half 
circuits  terminating  in  France  or 
Germany  that  are  used  for 
telecommunications  service  between  the 
United  States  and  France  or  the  United 
States  and  Germany,  except  to  the 
extent  that,  and  in  no  greater  than  the 
aggregate  quantity  that,  other  providers 
unaffiliated  with  FT,  DT,  Sprint  or  Joint 
Venture  Co.  actually  own  and  control 
such  international  half-circuits,  or 
plaintiff  and  defendants  agree  that 
meaningful  competition  exists  to  such 
international  half-circuits  provided  by 
FT  or  DT.  "Control"  for  purposes  of 
Section  lU.A  and  B  shall  not  include 
publicly  available  leases  or  other 
pubUcly  available  uses  of  such  faciUties. 

B.  Joint  Venture  Co.  and  Sprint  will 
not  acquire  an  ownership  interest  in,  or 
control  over,  the  Public  Data  Networks. 

C  Joint  Venture  Co.  and  Sprint  may 
provide  FT  or  DT  Products  and  Services 
only  pursuant  to  a  sales  agency  or  resale 
agreement,  and  provided  that  (i)  such 
agreements  are  not  exclusive,  and  (ii) 
other  United  States  international 
telecommunications  providers  are  able 
to  obtain  FT  or  DT  Products  and 


Services  directly  bom  FT  or  DT  on  a 
nondiscriminatory  basis;  provided, 
however,  that  such  FT  or  DT  Products 
and  Services  may  be  used  by  Joint 
Venture  Co.  and  Sprint  as  inputs  to  their 
products  and  services  to  end  users 
pursuant  to  the  requirements  of  this 
Final  Judgment. 

Conduct  of  the  Joint  Venture  and  Sprint 

D.  1.  Sprint  and  Joint  Venture  Co. 
shall  not  purchase,  acquire  or  accept 
from  FT  or  DT  any  FT  or  DT  Products 
and  Services  on  any  discriminatory 
basis  for  use  in  the  offer,  supply, 
distribution  or  other  provision  by  Sprint 
or  Joint  Venture  Co.  of  any 
telecommunications  or  enhanced 
telecommunications  service  in  the 
United  States  or  between  the  United 
States  and  France  or  the  United  States 
and  Germany. 

For  purposes  of  this  Section  III.D, 
"discriminatory  basis"  shall  mean  terms 
more  favorable  to  Sprint  or  Joint 
Venture  Co.  than  are  made  available  to 
other  similarly  situated  United  States 
international  teleconununications 
providers  with  respect  to: 

(i)  The  prices  (including  but  not 
limited  to  accounting  and  settlement 
rates  and  division  of  settlements)  of  any 
FT  or  DT  Products  and  Services, 
whether  or  not  purchased,  acquired  or 
accepted  from  FT  or  DT  alone  or 
bundled  with  any  other  product  or 
service  of  FT  or  DT; 

(ii)  The  availabiUty  of  volume  or  other 
discounts,  or  material  differences  in 
non-price  terms  of  service,  including 
offers  that  while  not  restricted  to  Sprint 
or  Joint  Venture  Co.  on  their  face  are 
available  to  Sprint  or  Joint  Venture  Co. 
but  would  not  reasonably  be  available  to 
any  United  States  international 
telecommunications  providers  not 
affiliated  with  FT  or  DT,  Sprint  or  Joint 
Venture  Co.; 

(iii)  Material  differences  in  the  type  or 
quality  of  any  FT  or  DT  Products  and 
Services,  including  but  not  limited  to 
availabiUty  of  leased  lines  and 
international  half-circuits  of  the  same 
type  and  capacity  (including  the  average 
provisioning  times,  number  of  outages, 
and  time  intervals  between  fault  report 
and  restoration  of  service),  and,  for 
switched  services,  percentage  of  circuit 
equivalents  available  during  the  busy 
hour  and  percentages  of  calls  blocked; 

(iv)  Interconnection  with  the  FT/DT 
PSTNs,  including  interconnection  at  no 
less  advantageous  points  in  the  network, 
and  comparable  availability  of  numbers 
to  the  extent  that  FT  and  DT  have 
responsibility  for  number  assignments; 
and 


(v)  Terms  of  operating  agreements  for 
correspondent  services  and  connection 
of  international  half-circuits. 
Persons  that  are  "similarly  situated" 
shall  mean  United  States  international 
telecommunications  providers 
(including  their  subsidiaries  and 
affiUates)  that  are  generally  comparable 
to  Sprint  and  Joint  Venture  Co.  with 
respect  to  the  volume  or  type  of  FT  or 
DT  Products  and  Services  purchased, 
acquired  or  accepted  from  FT  and  DT, 
provided  that  volume  and  type  are 
relevant  distinctions  in  establishing 
service  conditions.  If  defendants  seek  to 
rebut  a  claim  of  discrimination  by 
establishing  the  existence  of  a 
justification  of  costs,  defendants  shall 
have  the  burden  of  proof  to  establish 
such  justification.  Defendants  shall 
make  available  to  plaintiff  all 
information  that  was  available  to  them, 
whether  possessed  by  them  or  obtained 
from  FT  or  DT,  in  considering  the 
relevance  of  such  distinctions. 

2.  Sprint  and  Joint  Venture  Co.  may 
not  benefit  from  any  discount  or  more 
favorable  term  offered  by  FT  or  DT  to 
any  customer  for  FT  or  DT  Products  or 
Services,  that  is  conditioned  on  Sprint 
or  Joint  Venture  Co.  being  selected  as 
the  United  States  provider  of  a 
telecommunications  or  enhanced 
telecommunications  service. 

E.  Sprint  shall  not  accept  any 
correspondent  telecommunications 
traffic  from  France  or  Germany,  from  FT 
or  DT  respectively,  other  than  in  a 
manner  consistent  with  their 
F*roportionate  Return  Commitment  and 
the  policies  of  the  Federal 
Communications  Commission 
concerning  proportionate  return.  Sprint 
shall  not  accept  or  benefit  from  any 
alteration  in  the  methodology  (including 
assignment  of  new  services  to 
proportionate  return  categories)  by 
which  FT  or  DT  allocate  proportionate 
return  traffic  among  United  States 
international  telecommunications 
providers  with  whom  they  have 
operating  agreements  if  inconsistent 
with  the  policies  of  the  Federal 
Communications  Commission  with 
respect  to  Sprint,  FT,  and  DT,  or  the 
change  in  methodology  has  the  effect  of 
substantially  favoring  Sprint  with 
respect  to  all  other  United  States 
international  telecommunications 
providers,  either  in  the  value  of  traffic 
(if  types  of  minutes  with  different 
accounting  rates  are  pooled  for  purposes 
of  calculating  proportionate  return)  or 
volume.  In  order  to  implement  these 
requirements: 

1.  Sprint  and  Joint  Venture  Co.  shall 
disclose  on  a  quarterly  basis  the  volume 
of  correspondent  telecommunications 
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traffic  received  by  Sprint  or  Joint 
Venture  Co.  from  France  through  FT  or 
from  Germany  through  DT,  respectively 
(either  in  the  form  df  reports  received 
from  FT  or  DT  or  from  its  own  records, 
if  no  such  reports  are  received  or  Sprint 
has  reason  to  believe  they  are  not 
accurate),  and  the  volume  of 
correspondent  telecommimications 
traffic  sent  by  Sprint  to  FT  or  DT  frtun 
the  United  States  (either  in  the  form  of 
its  reports  to  FT  or  DT  or  from  its  own 
records,  il  no  such  reports  are  made), 
separately  showing  the  volume  of  traffic 
in  each  accounting  rate  category,  where 
types  of  correspondent  traffic  that  have 
different  accoimting  rates  have  been 
pooled  for  calculation  of  proportionate 
return,  and  also  separately  showing 
what  volimie  of  correspondent  traffic 
has  been  counted  for  purposes  of 
proportionate  return  and  what  has  been 
excluded. 

2.  If  plaintiff  believes  that,  in  any 
quarterly  period.  Sprint  has  accepted 
correspondent  telecommiuiications 
traffic  in  a  manner  inconsistent  with  the 
Proportionate  Return  Commitment  or 
the  policies  of  the  Federal 
Communications  Commission 
concerning  proportionate  return,  or  has 
benefited  from  an  alteration  of  the 
methodology  of  proportionate  return 
calculation  In  its  favor,  then  it  shall 
notify  Sprint  of  such  belief  and  the 
reasons  therefor,  and  may  also  bring  this 
notification  and  the  supporting 
information  to  the  attention  of  the 
Federal  Conununications  Commission. 
Within  90  days  after  receipt  of  such 
notification.  Sprint  shall  respond  in 
writing  thereto  and  take  all  necessary 
measures  to  ensure  that  its  conduct 
complies  with  its  obligations  imder 
Section  III.E. 

F.  In  order  to  ensure  that  the  activities 
of  Joint  Ventiire  Co.  and  Sprint  are  not 
subsidized  by  FT  and  DT  during  Phase 
I  of  this  Final  Judgment: 

1.  Joint  Ventiue  Co.  shall  be 
established  and  operated  as  a  distinct 
entity  separate  from  FT  and  DT  imtil 
Phasp  n  takes  effect  for  both  France  and 
Germany; 

2.  Joint  Venture  Co.  and  Sprint  shall 
obtain  their  own  debt  financing  on  their 
own  credit,  provided  that  Sprint,  FT 
andDT: 

(i)  May  make  capital  contributions  or 
commercially -reasonable  loans  to  Joint 
Venture  Co.  as  required  to  enable  Joint 
Ventiue  Co.  to  conduct  the  venture 
business; 

(ii)  May  pledge  their  ventiue  interests 
in  Joint  Venture  Co.  in  coimection  with 
nonrecourse  financings  for  Joint  Venture 
Co.;  and 

(iii)  May  guarantee  any  indebtedness 
of  Joint  Ventxire  Co..  provided  that 


Sprint,  FT  and  DT  may  only  make 
payments  pursuant  to  any  such 
guarantee  following  a  defaiilt  by  Joint 
Venture  Co.  in  respect  of  such 
indebtedness; 

3.  Joint  Venture  Co.  and  Sprint  shall 
maintain  accounting  systems  and 
records  separate  from  FT  and  DT,  that 
identify,  individually,  payments  or 
transfsra  to  or  from  FT  and  DT  relating 
to  the  purchase,  acquisition  or 
acceptance  of  any  FT  or  DT  Products 
and  Services,  and  the  Joint  Venture 
services  for  which  sudi  FT  or  DT 
Products  or  Services  are  used.  Such 
accounting  systems  and  records  of  Joint 
Ventiire  Co.  will  be  made  available 
pursuant  to  the  visitorial  provisions  of 
Section  VI; 

4.  Joint  Venture  Co.  and  Sprint  may 
not  allocate  directly  or  indirectly  any 
part  of  their  operating  expenses,  costs, 
depreciation,  or  other  expenses  of  their 
businesses  to  any  parts  of  FT  or  DT's 
business  units  responsible  for  FT  or  DT 
Products  and  Services  (including 
without  limitation  the  proportionate 
costs  based  on  work  actually  performed 
that  are  attributable  to  shared  employees 
or  sales  or  marketing  of  Sprint  or  Joint 
Venture  Co.  products  and  services  by  FT 
or  DT  employees),  provided,  however, 
that  nothing  herein  shall  prevent  Sprint 
and  Joint  Ventiue  Co.  &t)m  charging  FT 
and  DT  for  products  and  services 
provided  to  them  by  Sprint  or  Joint 
Venture  Co.,  on  the  basis  of  prices 
charged  to  third  parties  (in  the  case  of 
products  or  services  sold  to  third  parties 
in  commercial  quantities)  or  full  cost 
reimbursement  or  other  arm's  length 
pricing  method  (in  the  case  of  products 
and  services  not  sold  to  third  parties  in 
commercial  quantities);  and 

5.  Joint  Ventiire  Co.  and  Sprint  will 
not  receive  any  material  subsidy 
(including  forgiveness  of  debt)  directly 
or  indirectly  from  FT  or  DT,  or  any 
investment  or  payment  from  FT  or  DT 
that  is  not  recorded  in  the  books  of  Joint 
Venture  Co.  or  Sprint  as  an  investment 
in  debt  or  equity. 

G.  1.  Sprint  may  not  offer,  supply, 
distribute  or  otherwise  provide  any 
correspondent  telecommunications  or 
correspondent  enhanced 
telecommunications  service  between  the 
United  States  and  France  or  Germany 
purauant  to  any  operating  agreement 
with  FT  or  DT,  unless  with  respect  to 
such  service,  at  least  one  other  United 
States  international  telecommunications 
provider  has  also  obtained  an  operating 
agreement  with  FT  and  DT  for  the 
provision  of  such  service  between  the 
United  States  and  France  and  Germany. 
This  provision  will  operate  separately 
for  Fr&nce  and  for  Germany. 


2.  If  a  licensed  United  States 
international  telecommunications 
provider  has  requested  but  has  not 
received  an  operating  agreement  with 
FT  or  DT  for  the  provision  of  IDDD 
voice  service  or  ai^  other  services  that 
make  use  of  the  FT/DT  PSTNs,  then 
Sprint  shall  offer  to  carry  the 
correspondent  traffic  of  such  United 
States  international  telecommimications 
provider  between  the  United  States  and 
the  countries  for  which  an  operating 
agreement  has  been  requested,  France  or 
Germany,  at  rates  and  on  terms  and  • 
conditions  that  are  commercially 
competitive  to  those  on  which  other 
United  States  international 
telecommunications  providere  that  have 
operating  agreements  are  able  to  provide 
service,  and  at  rate  schedules  to  be 
updated  on  at  least  an  annual  basis  (and 
filed  with  the  FCC,  as  required)  which 
reflect  the  estimated  value  of  any 
adjustments  in  proportionate  return 
traffic  that  may  be  received  by  Sprint 
bom  France  or  from  Germany  as  a  result 
of  the  traffic  originated  by  United  States 
international  telecomnm^iications 
providere  whose  traffic  is  being  carried 
over  Sprint's  facilities. 

H.  Sprint  or  Joint  Venture  Co.  shall 
not  offer,  supply,  distribute,  or 
otherwise  provide  in  the  United  States 
any  telecommunications  or  enhanced 
telecommunications  service  that  makes 
use  of  FT  or  DT  Products  and  Services, 
if,  with  respect  to  such  FT  or  DT 
Products  and  Services,  (1)  FT  or  DT 
have  established  any  proprietary  or 
nonstandardized  interface  or  protocol 
used  by  Sprint  and  Joint  Venture  Co.  to 
obtain  access  to  sucii  products  or 
services,  and  (2)  FT  or  DT  no  longer 
continue  to  provide  on  a  basis 
consistent  with  previous  operations,  a 
non-proprietary  or  standardized 
interfece  or  protocol  used  to  obtain 
access  to  such  FT  or  DT  Products  or 
Services. 

I.  Sprint  or  Joint  Venture  Co.  shall  not 
offer,  supply,  distribute,  or  otherwise 
provide  in  the  United  States  any  data 
telecommunications  or  enhanced 
telecommunications  service  that  makes 
use  of  the  Pubfic  Data  Networks  to 
complete  data  telecommunications  in 
France  or  Germany,  unless  the  Public 
Data  Networks  that  are  based  on  the 
X.25  or  any  other  protocol,  continue  to 
be  available  to  all  other  United  States 
international  telecommunications 
providers  on  nondiscriminatory  terms  to 
complete  data  telecommunications 
between  the  United  States  and  France 
and  between  the  United  States  and 
Germany,  and  within  France  and 
Germany  for  traffic  originating  within 
the  United  States,  France  or  Germany, 
using  the  X.75  standard  protocol  for 


Federal  Regigter  /  Vol.  60.  No.  164  /  Thursday.  August  24,  1995  /  NoUces  44055 


intercoimection  between  data  networks, 
or  any  generally  accepted  standard 
network  interconnecton  protocol  that 
may  modify  or  replace  the  X.75 
standard.  If  these  requirements  are  met. 
Joint  Venture  Co.  and  Sprint  may  also 
offer  data  telecommunications  services 
other  than  those  based  on  the  X.25/X.75 
protocols  using  the  Public  Data 
Networks. 

IV 

Applicability  and  Efiisct 

The  provisions  of  this  Final  Judgment 
shall  be  binding  upon  defendants,  their 
affiliates,  subsidiaries,  successors  and 
assigns  (except  for  any  Sprint  business 
that  is  subsequently  spun-off  or 
otherwise  divested  and  in  which  neither 
FT  nor  DT  have  any  ownership  interest), 
officers,  agents,  servants,  employees  and 
attorneys.  Defendants  shall  cooperate 
with  the  United  States  Department  of 
Justice  in  ensuring  that  the  provisions  of 
this  Final  Judgment  are  carried  out. 
Neither  this  Final  Judgment  nor  any  of 
its  terms  or  provisions  shall  constitute 
any  evidence  against,  an  admission  by. 
or  an  estoppel  against  the  defendants. 
The  effective  date  of  this  Final  Judgment 
shall  be  the  date  upon  which  it  is 
entered. 


Definitions 

For  the  purposes  of  this  Final 
Judgment: 

A.  "Affiliate"  and  "subsidiary"  means 
any  entity  in  which  a  person  has  equity 
ownership,  or  managerial  or  operational 
control,  directly  or  indirectly  through 
one  or  more  intermediaries,  provided 
that  these  terms,  when  used  in 
coimection  with  Sprint  do  not  include 
Joint  Venture  Co.,  Atlas,  FT  or  DT;  when 
used  in  connection  with  FT  do  not 
include  Joint  Venture  Co.,  Sprint  or  DT 
but  do  include  Atlas;  when  used  in 
connection  with  DT  do  not  include  Joint 
Ventiue  Co.,  Sprint,  or  FT  but  do 
include  Atlas;  and  when  used  in 
connection  with  Joint  Venture  Co.  do 
not  include  Sprint,  Atlas,  FT  or  DT  (but 
do  include  all  entities  which  Joint 
Venture  Co.  controls,  or  which  are 
jointly  controlled  by  Sprint.  FT  and  DT). 
Atlas,  FT  and  DT  shall  not  be  deemed 
to  be  persons  in  active  concert  or 
participation  with  Joint  Venture  Co.  or 
Sprint  for  purposes  of  this  Final 
Judgment.  Affiliates  and  subsidiaries  of 
Sprint  and  Joint  Venture  Co.  that  are  not 
controlled  by  Sprint  or  Joint  Ventiue  Co. 
do  not  have  substantive  compliance 
obligations  under  Sections  II  and  in  of 
this  Final  Judgment. 

B.  "Atlas"  means  a  joint  ventiue 
identified  in  an  agreement  entered  into 


between  FT  and  DT  on  December  15, 
1994,  as  amended,  formed,  or  to  be 
formed,  by  FT  and  DT  to  provide  certain 
telecommunications  services  in  Europe, 
regardless  of  the  name  that  entity  may 
subsequently  have,  or  the  percentages  of 
ownerehip  of  FT  or  DT  or  the  services 
or  geographic  areas  in  which  that  joint 
venture  may  operate,  and  any 
subsidiary,  affiliate,  predecessor, 
successor  or  assign  of  that  joint  venture, 
or  any  other  entity  jointly  owned  by  FT 
and  DT  and  having  substantially  similar 
purposes. 

C.  "Control"  means,  with  respect  to 
any  entity's  relationship  to  another 
entity,  any  of  the  following,  unless 
another  standard  of  control  is  specified 
in  a  provision  of  this  Final  Judement: 

(1 J  ownership,  directly  or  indirectly, 
by  such  entity  of  equity  or  other 
ownerehip  interest  entitling  it  to 
exercise  in  the  aggregate  50%  or  more 
of  the  voting  power  of  the  entity  in 
question; 

(2)  the  possession  by  such  entity  of 
the  power,  directly  or  indirectly,  to  elect 
50%  or  more  of  the  board  of  directors 
(or  equivalent  governing  body)  of  the 
entity  in  question; 

(3)  the  ability  to  direct  or  cause  the 
direction  of  the  management, 
operations,  or  policies  of  the  entity  in 
question,  provided,  however,  that  any 
party's  obligations  under  the  Joint 
Venture  Agreement  in  the  form  entered 
into  on  June  22, 1995  (exclusive  of  any 
subsequent  amendments)  shall  not 
constitute  control  under  Section  V.C. 
Where  more  than  one  entity  exercises 
joint  control  over  an  entity,  each  shall 
be  deemed  to  have  control. 

D.  "Correspondent"  means  a 
bilaterally  negotiated  arrangement 
between  a  provider  of 
telecommunications  services  in  the 
United  States  and  a  provider  of 
telecommunications  services  in  France, 
or  between  a  provider  of 
telecommunications  services  in  the 
United  States  and  a  provider  of 
telecommunications  services  in 
Germany,  by  which  each  party 
undertakes  to  terminate  in  its  country 
through  its  public  switched  network  or 
its  public  data  network  traffic  originated 
by  the  other  party,  for  provision  of  an 
international  telecommunications  or 
such  enhanced  telecommunications 
service.  A  service  managed  by  Joint 
Venture  Co.,  and  provided  without 
correspondent  relationships  with  any 
other  provider,  shall  not  be  deemed  to 
constitute  a  correspondent  service. 

E.  "Defendant"  or  "defendants" 
means  Sprint  and  Joint  Venture  Co. 

F.  "Disclose,"  for  purposes  of  Section 
II.A.1-7  and  III.E,  means  disclosure  to 
the  tJnited  States  Department  of  Justice 


Antitrust  Division,  which  may  further 
disclose  such  information  to  any  United 
States  international  telecommunications 
provider  that  directly  or  through  a 
subsidiary  or  affiliate  (i)  holds  or  has 
applied  for  a  license  from  either  the 
United  States  Federal  Communications 
CommissicHi  or  the  French  Direction 
Generale  des  Postes  et 
Telecommunications  ("DGPT"),  or 
successors  in  responsibility  to  such 
agencies,  to  provide  international 
telecommunicaticms  or  enhanced 
telecommunications  services  between 
the  United  States  and  France,  or 
actually  provides  telecommunications 
or  enhanced  telecommunications 
services  between  the  United  States  and 
France,  for  services  where  no  license  is 
required,  or  (ii)  holds  or  has  applied  for 
a  license  fitim  either  the  United  States 
Federal  Communications  Commission 
or  the  German  Bundesministerium  fur 
Post  imd  Telekommunication 
("BMPT"),  or  successors  in 
responsibility  to  such  agencies,  to 
provide  international 
telecommunications  services  or 
enhanced  telecommunications  services 
between  the  United  States  and 
Germany,  or  actually  provides 
telecommunications  or  enhanced 
telecommunications  services  between 
the  United  States  and  Germany,  for 
services  where  no  license  is  required. 
Disclosure  by  the  Department  of  Justice 
to  any  provider  described  above  shall  be 
mfRie  only  upon  agreement  by  such 
provider,  in  the  form  prescribed  in  the 
Stipulation  entered  into  by  defendants 
and  the  United  States  on  July  13, 1995, 
not  to  disclose  any  non-public 
information  to  any  other  person,  apart 
from  governmental  authorities  in  the 
United  States,  France  or  Germany. 
Where  Joint  Venture  Co.  is  required  to 
disclose  in  Section  D.A  particular 
telecommunications  services  provided, 
this  shall  include  disclosure  of  the 
identify  of  each  of  the  services,  and 
reasonable  detail  about  each  of  the 
^services  to  the  extent  not  already 
published  elsewhere,  but  shall  not 
require  disclosure  of  underlying 
facilities  used  to  provide  a  particular 
service  that  is  offered  on  a  unitary  basis, 
except  to  the  extent  necessary  to 
identify  the  service  and  the  means  of 
interconnection  with  the  service. 

G.  "DT"  means  Deutsche  Telekom 
A.G.,  and  any  entity  controlled  by  DT, 
provided  that  DT  does  not  include  Joint 
Venture  Co.,  FT,  or  Sprint,  but  does 
include  AUas. 

H.  "Enhanced  telecommunications 
service"  means  any  telecommunications 
service  that  involves  as  an  integral  part 
of  the  service  the  provision  of  features 
or  capabilities  that  are  additional  to  the 
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conveyance  (including  sMdtching)  of  the 
information  transmitted.  Although 
enhanced  telecommunications  services 
use  telecommunications  services  for 
conveyance,  their  additional  featiues  or 
capabihties  do  not  lose  their  enhanced 
status  as  a  result. 

L  "Facihty"  means:  (i)  Any  line, 
trunk,  wire,  cable,  tube,  pipe,  sateUite, 
earth  station,  antenna  or  oihei  means 
that  is  directly  used  or  designed  or 
adapted  for  use  in  the  conveyance, 
transmission,  origination  or  reception  of 
a  telecommunications  or  enhanced 
telecommunications  service;  (ii)  any 
switch,  multiplexer  or  other  equipment 
or  apparatus  that  is  directly  used  or 
designed  or  adapted  for  use  in 
coimection  with  the  conveyance, 
transmission,  origination,  reception, 
switching,  signaling,  modulation, 
ampUfication,  routing,  collection, 
storage,  forwarding,  transformation, 
translation,  conversion,  deUvery  or 
other  provision  of  any 
telecommimications  or  enhanced 
tetecommiuiications  service,  and  (iii) 
any  structure,  conduit,  pole,  or  other 
thing  in,  on,  by  or  from  which  any 
facility  as  described  in  (i)  or  (ii)  is  or 
may  be  installed,  supported,  carried  or 
suspended. 

J.  "France"  means  the  RepubUc  of 
France,  excluding  its  overseas 
departments  and  territories  for  which 
traffic  is  reported  separately  to  the 
Federal  Communications  Commission. 

K.  "FT"  means  France  Telecom,  anil 
any  entity  controlled  by  FT,  provided 
that  FT  does  not  include  Joint  Venture 
Co.,  DT,  or  Sprint,  but  does  include 
Atlas  and  Transpac. 

L.  "FT  or  DT  Products  and  Services" 
shall  mean  any  of  the  following 
teleconununications  or  enhanced 
telecommunications  services  or 
facilities  in  France  or  Germany,  or 
between  the  United  States  and  France  or 
the  United  States  and  Germany, 
provided  by  FT  or  DT,  regardless  of 
whether  such  services  or  facihties  are 
considered  to  be  reserved  exclusively  to 
FT  or  DT  under  the  national  law  of 
France  or  Germany: 

(i)  Correspondent  services  (but  not 
including  enhanced 
telecommunications  services  provided 
by  Atlas,  unless  Atlas  is  acting  as  a 
reseller  or  sales  agent  of  such  services 
or  the  services  involve  interconnection 
to  the  PubUc  Data  Networks); 

(ii)  Dedicated  or  switched  transit 
services; 

(iii)  Leased  lines  or  international  half 
circuits  between  the  United  States  and 
France  or  between  the  United  States  and 
Germany  (including  leased  lines  or 
international  half  circuits  that  may  be 
provided  with  additional  quaUty, 


provisioning  or  maintenance  guarantees 
or  alternate  routing  feat\u«s),  unless 
plaintiff  and  defendants  agree  that 
meaningful  competition  exists  to  such 
leased  lines  or  international  half-circuits 
provided  by  DT  or  FT;  or 

(iv)  Interconnection  to  the  FT/DT 
PSTNs,  including  access  to  customers 
using  ISDN  services. 

M.  "Germany"  means  the  Federal 
Republic  of  Germany. 

N.  "Interconnection,"  "interconnect" 
and  "interconnection  agreement"  mean 
interconnection  under  the  FT  Schedule 
of  ObUgations  ("Cahier  des  Charges") 
(or  any  subsequent  or  other  condition 
governing  interconnection  with  FT  that 
may  be  imposed  by  government 
authprities  in  France),  and  under  the 
Telecommunications  Installation  Act 
("Femmeldeanlagengesetz")  (or  any 
subsequent  or  other  condition  governing 
interconnection  with  DT  that  may  be 
imposed  by  government  authorities  in 
Germany),  or  access  to  the  FT  or  DT 
public  switched  telephone  networks 
that  may  be  obtained  outside  the  terms 
of  such  legal  obUgations. 

O.  "Joint  Venture  Co."  means  the 
entities  referred  to  in  the  Joint  Venture 
Agreement  entered  into  by  Sprint,  FT 
and  DT  on  June  22,  1995,  as  the  GBN 
Parent  Entity,  the  ROW  Parent  Entity, 
and  the  ROE  Parent  Entity  (including 
the  governing  boards  or  bodies  of  siich 
entities)  to  be  formed  in  accordance 
with  Sections  4.2,  5.2  and  6.2  of  the 
Joint  Ventiue  Agreement,  and  each 
other  entity  to  be  formed  pursuant  to  the 
terms  of  the  Joint  Venture  Agreement 
(including  the  Global  Ventvire  Board, 
Global  Ventiue  Committee  and  Global 
Venture  Office  to  be  formed  in 
accordance  with  Section  3.1-3.10  of  the 
Joint  Venture  Agreement),  regardless  of 
the  name  imder  which  these  entities 
may  subsequently  do  business,  or  any 
other  entity  joinUy  owned  by  Sprint.  FT 
and  DT  and  having  among  its  piuposes 
substantially  the  same  purposes  as 
described  for  the  Joint  Ventiu«  or  any  of 
these  entities  in  the  Joint  Ventiue 
Agreement,  and  any  predecessor 
(whether  the  predecessor  is  jointly 
owned  by  Sprint,  FT  and  DT  or 
separately  owned  by  any  one  of  them 
and  any  one  of  them  formed  to  conduct 
the  Joint  Venture  Co.  business), 
successor,  or  assign  of  such  entities,  or 
any  entity  controlled  by  any  of  these 
entities.  Atlas,  FT,  DT  and  Sprint  shall 
not  be  deemed  to  be  a  Joint  Venture  Co. 
The  individual  members  of  the  Global 
Venture  Board,  Global  Venture 
Committee  and  Global  Ventiu«  Office, 
are  not  personally  defendants,  but  are 
responsible  in  their  official  capacities  as 
members  of  such  entities  for  ensuring 
compUance  of  Joint  Venture  Co.  with 


this  Final  Judgment,  and  responding  to 
requests  for  documents  and  information 
imder  Section  VI,  in  the  same  manner 
as  any  officer  of  a  defendant. 

P.  "Phase  I"  means  that  period  of  time 
after  the  entry  of  this  Final  Judgment 
and  before  the  conditions  in  Phase  II 
have  been  met. 

Q.  "Phase  II"  means  that  time  that 
begins  when  the  national  governments 
of  France  and  Germany  have: 

(1)  Removed  all  of  the  legal 
prohibitions  on  provision  of  the 
following  services  and  faciUties  by 
entities  other  than  FT  and  DT  and  thejr 
subsidiaries  and  affiliates — 

(i)  The  construction,  ownership  or 
control  of  both  domestic  and 
international  telecommunications 
facilities,  and  use  of  such  facilities  to 
provide  any  telecommunications  or 
enhanced  telecommunications  services, 
and 

(ii)  The  provision  of  pubUc  switched 
domestic  and  international  voice 
services;  and 

(2)  Issued  one  or  more  licenses  or 
other  necessary  authorizations,  to 
entities  other  than  FT,  DT,  Sprint  or 
Joint  Ventiue  Co.  and  imaffiUated  with 
FT,  DT,  Sprint  or  Joint  Venture  Co. , 
for— 

(i)  The  construction  or  ownership, 
and  control,  of  both  (a)  domestic 
telecommimications  facilities  to  serve 
territory  in  which  one-half  or  more  of 
the  national  populations  of  France  and 
Germany  reside,  and  (b)  international 
telecommunications  &cihties  capable  of 
being  used  to  provide  a  competitive 
facihties-based  alternative,  direcUy  or 
indirectly,  between  France  and 
Germany  and  the  United  States,  and 

(ii)  The  provision  of  pubUc  switched 
domestic  long  distance  voice  services, 
without  any  limitation  on  geographic 
scope  or  types  of  services  offered,  and 
international  voice  service  between  the 
United  States  and  France  and  Germany. 
Unless  otherwise  noted  in  this  Final 
Judgment,  Phase  II  appUes  separately  to 
France  and  Germany,  and  shall 
commence  with  respect  to  services  and 
facilities  between  the  United  States  and 
a  coimtry  when  the  conditions  are  met 
for  that  coimtry,  even  if  they  are  not  met 
in  the  other  country. 

R.  "Proportionate  Return 
Commitment"  means  the  commitment 
of  each  of  FT  and  DT  to  transmit 
correspondent  voice 
telecommimications  services  traffic  to 
the  United  States,  to  Ucensed  U.S. 
international  telecommunications 
carriers  holding  operating  agreements 
for  such  services  with  FT  and  DT,  in  the 
same  proportions  as  the  correspondent 
voice  telecommunications  traffic  firom 
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the  United  States  to  France  or  Germany 
that  FT  and  DT,  respectively,  receive 
from  such  U.S.  carriers.  If  the  Federal 
Communications  Commission  adopts 
proportionate  return  policies  that  are 
made  specifically  appUcable  to  the 
relationship  between  Sprint,  FT  and  DT 
and  that  conflict  with  this  Proportionate 
Return  Commitment,  the  Proportionate 
Return  Commitment  shall  be  modified 
to  be  consistent  with  such  policies. 
S.  "PubUc  Data  Network"  means 
either  or  both  of  the  pubUc  data  network 
operated  by  Transpac  in  France  and  the 
pubUc  data  network  in  Germany 
operated  under  the  "Datex"  designation 
(Datex-P,  Datex-J,  and  the  Datex-L 
service)  as  of  the  signing  of  the 
Stipulation  to  enter  this  Final  Judgment, 
whether  such  networks  are  held  by  FT, 
DT,  Atlas,  or  any  subsidiary  or  af&Uate 
of  FT  or  DT  now  or  in  the  future. 

T.  "Sprint"  means  Sprint  Corporation, 
and  any  entity  controlled  by  Sprint. 
Sprint  does  not  include  Joint  Venture 
Co.,  Adas,  FT,  or  DT,  or  any  FT  or  DT 
employees  who  may  serve  on  Sprint's 
Board  of  Directors. 

U.  "Telecommunications  service" 
means  the  conveyance,  by  electrical, 
magnetic,  electromagnetic, 
electromechanical  or  electrochemical 
means  (including  fiber-optics),  of 
information  consisting  of: 
—Speech,  music  and  other  sounds; 
—Visual  images; 

—Signals  serving  for  the  impartation 
(whether  as  between  persons  and 
persons,  things  and  things  or  persons 
and  things)  of  any  matter,  including 
but  not  limited  to  data,  otherwise  than 
in  the  form  of  sounds  or  visual 
images; 
—Signals  serving  for  the  actuation  or 
control  of  madiinery  or  apparatus; 
or 
—Translation  or  conversion  that  does 
not  alter  the  form  or  content  of 
information  as  received  from  that 
which  is  originally  sent. 

For  these  purposes  "convey"  and 
"conveyance"  include  transmission, 
twitching,  and  receiving,  and  cognate 
expressions  shall  be  construed  accordingly. 
A  telecommunications  service  includes  ail 
facilities  used  in  providing  such  service,  and 
the  installation,  maintenance,  repair, 
adjustment,  replacement  and  removal  of  any 
such  facilities.  A  service  that  is  considered  a 
"telecommunications  service"  under  this 
definition  retains  that  status  when  it  is  used 
to  provide  an  enhanced  telecommunications 
service,  or  when  used  in  combination  with 
equipment,  fecilities  or  other  services. 

V.  "United  States"  means  the  fifty 
states,  the  District  of  Columbia,  and  all 
territories,  dependencies,  or  possessions 
of  the  United  States. 

W.  "United  States  international 
telecommunications  providers"  means 


any  person  or  entity  actually  providing 
international  telecommimications 
services  or  enhanced 
telecommunications  services  to 
providers  or  users  in  the  United  States, 
and  that  is  incorporated  in  the  United 
States,  or  that  is  ultimately  controlled 
by  United  States  persons  within  the 
meaning  of  16  C.F.R.  801.1.,  including 
its  subsidiaries  and  affiUates,  or  any 
provider  of  telecommunications  services 
with  which  such  a  United  States 
international  telecommunications 
provider  is  affiUated.  For  purposes  of 
this  definition,  an  affiUate  shall  mean 
any  entity  in  which  a  person  or  entity 
has  a  direct  or  indirect  equity  interest  or 
whose  equity  is  owned  directly  or 
indirecUy  by  a  person  or  entity  in  the 
amount  of  10%  or  more. 

VI 

Visitorial  and  Compliance  Provisions 

A.  Sprint  and  Joint  Venture  Co.  each 
agree  to  maintain  sufficient  records  and 
documents  to  demonstrate  compUance 
with  the  requirements  of  this  Final 
Judgment. 

B.  For  the  purposes  of  determining  or 
securing  compUance  of  defendants  with 
this  Final  Judgment,  duly  authorized 
representatives  of  the  plaintiff,  upon 
written  request  of  the  Attorney  General 
or  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  relevant 
defendant,  shall  have  access  without 
restraint  or  interference  to  Sprint  and  to 
Joint  Venture  Co.  in  the  United  States: 

1.  during  their  office  hours  to  inspect 
and  copy  all  records  and  documents  in 
their  possession  or  control  relating  to 
any  matters  contained  in  this  Final 
Judgment;  and 

2.  to  interview  or  take  sworn 
testimony  from  their  officers,  directors, 
employees,  trustees,  or  agents,  who  may 
have  counsel  present,  relating. to  any 
matter  contained  in  this  Final  Judgment; 
provided,  however,  that  Joint  Venture 
Co.  officers  who  are  or  were  employees 
of  FT  or  DT  shall  be  required  to  produce 
information  only  concerning  Joint 
Venture  Co.,  and  that  Joint  Venture  Co. 
or  Sprint  directors  who  are  or  were 
employees  of  FT  or  DT  shaU  be  required 
to  produce  only  Joint  Venture  Co.  and 
Sprint  documents  and  to  provide 
information  only  concerning  Joint 
Venture  Co.  and  Sprint. 

C.  Joint  Venture  Co.  consents  to  make 
available  to  duly  authorized 
representatives  of  the  plaintiff,  for  the 
purposes  of  determining  whether 
defendants  have  compUed  with  the 
requirements  of  this  Final  Judgment  and 
to  secure  their  compliance: 

1.  at  the  premises  of  the  Antitrust 
Division  in  Washington,  D.C.,  within 


sixty  days  of  receipt  of  written  request 
by  the  Attorney  General  or  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  records  and 
documents  in  the  possession  or  control 
of  Joint  Venture  Co.;  and 

2.  for  interviews  or  sworn  testimony, 
in  the  United  States  if  requested  by 
plaintiff  but  subject  to  their  reasonable 
convenience,  officers,  directors, 
employees,  trustees  or  agents,  who  may 
have  counsel  present; 
provided,  however,  that  Joint  Venture 
Co.  officers  who  are  or  were  employees 
of  FT  or  DT  shall  be  required  to  produce 
information  only  concerning  Joint 
Venture  Co.,  and  Joint  Venture  Co. 
directors  who  are  or  were  employees  of 
FT  or  DT  shaU  be  required  to  produce 
only  Joint  Venture  Co.  documents  and 
to  provide  information  only  concerning 
Joint  Venture  Co. 

D.  Upon  the  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  a  defendant  shall 
submit  written  reports,  under  oath  if 
requested,  relating  to  any  of  the  matters 
contained  in  this  decree. 

E.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VI  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  the 
United  States  Department  of  Justice,  the 
Federal  Communications  Commission, 
and  their  employees,  agents  and 
contractors,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States 
is  a  party,  or  for  the  purpose  of  securing 
compUance  with  this  decree,  or  for 
identifying  to  the  DGPT  or  other 
appropriate  French  regulatory  agencies 
conduct  by  defendants  or  FT  that  may 
violate  French  law  or  regulations  or  FT's 
Ucense  to  operate  its  French  pubUc 
telecommunications  system  (but  no 
documents  received  from  defendants 
pursuant  to  this  Section  VI  shaU  be 
disclosed  to  French  authorities  by  the 
Dep>artment  of  Justice),  or  for  identifying 
to  the  BMPT  or  other  appropriate 
German  regulatory  agencies  conduct  by 
defendants  or  DT  that  may  violate 
German  law  or  regulations  or  DT's 
Ucense  to  operate  its  German  pubUc 
telecommunications  system  (but  no 
documents  received  firom  defendants 
pursuant  to  this  Section  VI  shall  be 
disclosed  to  German  authorities  by  the 
Department  of  Justice),  or  as  otherwise 
required  by  law.  Prior  to  divulging  any 
documents,  interviews  or  sworn 
testimony  obtained  pursuant  to  this 
Section  VI  to  the  Federal 
Communications  Commission,  or  any 
French  or  German  regulatory  agencies, 
plaintiff  will  obtain  assurances  that 
such  materials  are  protected  from 
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disclosure  to  third  parties  to  the  extent 
pennitted  by  law. 

vn 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purposes  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court,  at  any  time  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  to  carry  out  or  construe 
this  decree,  to  modify  or  terminate  any 
of  its  provisions,  to  enforce  compliance, 
and  to  pimish  any  violations  of  its 
provisions. 

vra 

Modificatioa 

A.  Any  party  to  this  Final  Judgment 
may  seek  modification  of  its  substantive 
terms  and  obUgadons  and  other  parties 
to  the  Final  Judgment  shall  have  an 
opport\inity  to  respond  to  such  a 
motion.  If  the  motion  is  contested  by 
another  party,  it  shall  only  be  granted  if 
the  movant  makes  a  clear  showing  that 
(i)  a  significant  change  in  ciraunstances 
or  significant  new  event  subsequent  to 
the  entry  of  the  Final  Judgment  requires 
modification  of  the  Final  Judgment  to 
avoid  substantial  harm  to  competition 
or  consumers  in  the  United  States,  or  to 
avoid  substantial  hardship  to 
defendants,  and  (ii)  the  proposed 
modification  is  (a)  in  the  public  interest, 
(b)  suitably  tailored  to  the  changed 
circumstances  or  new  events  and  would 
not  result  in  serious  hardship  to  any 
defendant,  and  (c)  consistent  with  the 
purposes  of  the  antitrust  laws  of  the 
United  States  and  with  the 
telecommunications  reg\ilatory  regimes 
of  the  United  States.  France  and 
Germany.  If  a  motion  to  modify  this 
Final  Judgment  is  not  contested  by  any 
party,  it  shall  be  granted  if  the  proposed 
modification  is  within  the  reaches  of  the 
pubUc  interest. 

B.  Neither  the  absence  of  specific 
reference  to  a  particular  event  in  the 
Final  Judgment  nor  the  foreseeability  of 
such  an  event  at  the  time  this  Final 
Judgment  was  entered,  shall  preclude 
this  Court's  consideration  of  any 
modification  request.  This  standard  for 
obtaining  contested  modifications  shall 
not  require  the  United  States  to  initiate 

a  separate  antitrust  action  before  seeking 
modifications.  The  same  standard  shall 
apply  to  any  party  seeking  modification 
of  this  Final  Judgment.  Where 
modifications  of  the  Final  Judgment  are 
sought,  the  provisions  of  Section  VI  of 
this  Final  Judgment  may  be  invoked  to 
obtain  any  information  or  dociunents 
needed  to  evaluate  the  proposed 
modification  prior  to  decision  by  the 
Court. 


C.  In  addition  to  Vm.A  and  vni£.  it 
is  not  the  intent  of  the  parties  that 
Sprint  should  be  competitively 
disadvantaged  in  such  a  way  as  to  harm 
competition.  If  defendants  beUeve  that 
changed  circumstances  have  caused  any 
terms  of  the  Final  Judgment  to  operate 
in  a  way  that  is  harmful  to  competition, 
they  may  present  to  plaintiff  the  reasons 
therefore  and  any  supporting  evidence, 
and  if  plaintiff  in  its  sole  di«3«tion 
agrees  that  modification  of  the  Final 
Judgment  is  appropriate,  a  request  for 
modification  shall  be  presented  to  the 
Court. 

K 

Sanctions 

Nothing  in  this  Finial  Judgment  shall 
prevent  the  United  States  from  seeking, 
or  this  Court  from  imposing,  against 
defendants  or  any  other  person,  any 
reUef  available  imder  any  applicable 
provision  of  law. 


Further  ProTisions 

A.  The  entry  of  this  Final  Judgment  is 
in  thepublic  interest. 

B.  The  substantive  restrictions  and 
obUgations  of  this  Final  Judgment  shall 
be  removed  five  years  from  the  date  that 
Phase  n  of  this  Final  Judgment  has 
taken  effect  with  respect  to  both  France 
and  Germany,  imless  this  Final 
Judgment  has  been  previously 
terminated.  The  substantive  obligations 
of  Section  in  of  this  Final  Judgment 
shall  be  removed  on  the  date  that  Phase 
I  of  this  Final  Jud^nent  ends,  separately 
with  respect  to  France  and  with  respect 
to  Germany,  imless  otherwise  specified 
in  this  Final  Judgment. 

Dated: 


United  States  District  Judge 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Sprint  Corporation  and  Joint 
Venture  Co.,  Defendants. 

[Civil  Action  No.  95  CV  1304] 

Filed:  July  13. 1995. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA"  or  "Tunney 
Act").  15  U.S.C.  16  (b)-{h).  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  July  13. 1995,  die  United  States 
filed  a  dvil  antitrust  complaint  imder 
Section  15  of  the  Clayton  Act.  as 


amended,  15  U.S.C.  25,  alleging  that  the 
proposed  acquisition  of  a  total  of  20% 
of  the  stock  of  Sprint  Corporation 
("Sprint")  by  France  Telecom  ("FT") 
and  Deutsche  Telekom  A.G.  ("DT"),  and 
the  proposed  formation  of  a  joint 
venture  between  Sprint.  FT  and  DT  to 
provide  international 
telecommunications  services,  woidd 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  by  lessening 
competition  in  the  markets  for 
international  telecommtmications 
services  between  the  United  States  and 
France  and  Germany,  and  for  seamless 
international  telecommimications 
services,  thereby  depriving  United 
States  consumers  of  the  benefits  of 
competition — lower  prices  and  higher 
quahty  services.  Defendants  are  Sprint 
and  Joint  Venture  Co.,  a  term 
collectively  designating  the  entities 
which  will  become  the  joint  venture  of 
Sprint.  FT  and  DT  upon  consimimation 
of  the  agreements  between  them.  The 
Complaint  seeks  injunctive  and  other 
reUef. 

The  United  States  and  Sprint  have 
stipulated  to  the  entry  of  a  proposed 
Final  Judgment,  after  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16(bHh).  Joint  Venture 
Co.  will  also  enter  into  this  stipulation 
once  it  has  been  formed  and  satisfied 
other  preconditions  stated  in  the 
stipidation.  Entry  of  the  proposed  Final 
Judgment  would  terminate  this  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  and 
enforce  the  proposed  Final  Judgment 
and  to  punish  violations  of  the 
Judgment.  The  United  States  and  Sprint 
have  stipulated,  and  Joint  Venture  Co. 
will  also  stipulate,  that  the  defendants 
will  abide  by  the  terms  of  the  proposed 
Final  Judgment  after  consiunmation  of 
the  transactions  between  them,  pending 
entry  of  the  Final  Judgment  by  the 
Court,  permitting  the  transactions  to  go 
forward  prior  to  completion  of  the 
Timney  Act  procedures.  Should  the 
Court  decline  to  enter  the  Final 
Judgment,  Sprint  has  also  committed  in 
the  stipulation,  and  Joint  Ventiu^  Co. 
wilf  commit,  to  abide  by  the  terms  of  the 
Final  Judgment  imtil  the  conclusion  of 
this  action. 

n 

Events  Giving  Rise  to  the  Alleged 
Violation 

A.  The  Proposed  Transactions 

On  June  22. 1995.  Sprint.  FT  and  DT 
entered  into  a  Joint  Venting  Agreement, 
providing  for  the  formation  of  an 
international  joint  venture  to  provide 
various  types  of  international 
telecommunications  and  enhanced 
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telecommtuiications  services.  In 
addition,  FT  and  DT  entered  into  an 
hivestment  Agreement  with  Sprint  on 
July  31. 1995,  entitling  FT  and  DT  to 
acquire  a  total  of  up  tr  20%  of  the 
voting  equity  in  Sprint  for  a  variable 
price  that  could  be  as  high  as 
approximately  $4.2  biUion.  As  a  result 
of  the  acquisition  of  Sprint's  equity,  FT 
and  DT  would  also  acqixire  special 
shareholder  rights,  including  the  right  to 
appoint  directors  to  a  number  of  seats 
on  Sprint's  Board  of  Directors  in 
proportion  to  their  ownership  interest  (a 
20%  investment  would  give  FT  and  DT 
three  of  the  fifteen  seats  on  Sprint's 
Board  of  Directors),  with  a  minimum  of 
two  directors.  These  agreements  finaUze 
transactions  that  have  been 
contemplated  since  Jime  1994.  when 
Sprint,  FT  and  DT  entered  into  a 
Memorandum  of  Understanding 
concerning  the  creation  of  the  joint 
ventiue  and  the  acquisition  of  equity  in 
Sprint. 

Consummation  of  the  Joint  Venture 
Agreement  between  Sprint.  FT  and  DT 
will  establish  Joint  Venture  Co..  a  group 
of  related  entities  that  will  engage  in  the 
joint  ventiu%  business,  including  the 
offering  of  (i)  international  data,  voice 
and  video  business  services  for 
multinational  corporations  and  business 
customers,  (ii)  international  consumer 
services  based  on  card  services  for 
travelers  and  (iii)  carrier's  carrier 
services  including  transport  services  for 
other  carriers.  In  forming  the  joint 
ventiu«,  each  of  the  parties  will 
contribute  most  of  their  existing 
operations  outside  their  respective 
home  coimtries  to  Joint  Ventiu«  Co., 
and  will  make  capital  contributions,  for 
B  total  value  of  approximately  $1 
billion.  FT  and  DT  intend  to  hold  and 
manage  their  interests  in  Joint  Ventiu^ 
Co.  together  through  their  own  joint 
Ventiu«,  known  as  Adas,  which  when 
formed  will  be  owned  50%  by  DT  and 
50%  by  FT.  Sprint,  DT.  and  FT  will 
have  equal  representation  on  Joint 
Venture  Co. 's  Global  Venture  Board, 
which  will  determine  the  strategic 
cfirection  and  oversee  operations  of  Joint 
Venture  Co.  The  international 
telecommimications  facilities  of  Joint 
Ventiue  Co.,  including  switches,  other 
transmission  equipment,  computer 
hardware  and  software,  and  leased 
lines,  will  form  an  international 
"backbone"  network  used  to  carry  the 
joint  ventiu«'s  services.  This  backbone 
network  will  be  ovraed  50%  by  Sprint 
and  50%  by  DT  and  FT  through  Atlas. 
The  Joint  Venture  Co.  entity  responsible 
for  worldwide  activities  outside  the 
United  States  and  Europe  (the  "Rest  of 
World"  or  "ROW"  entity)  will  have  die 


same  50-50  ownership  structure  as  the 
backbone  network.  The  Joint  Venture 
Co.  entity  responsible  for  activities  in 
Europe  but  outside  of  France  and 
Germany  (the  "Rest  of  Europe"  or 
"ROE"  entity),  however,  will  be  owned 
33*A%  by  Sprint  and  6e«/3%  by  DT  and 
FT  through  Atlas. 

Sprint  will  have  the  exclusive  right  to 
provide  Joint  Venture  Co,  services  in  the 
United  States,  its  home  country,  and  FT 
and  DT  are  to  refrain  from  competing 
with  Sprint  in  the  United  States  in  the 
joint  venture's  services  and  certain  other 
telecommunications  services.  Similarly. 
Sprint  is  to  refrain  from  competing  with 
FT  and  DT  in  their  home  countries. 
France  and  Germany.  Moreover,  none  of 
the  owners  of  Joint  Venture  Co.  will 
compete  with  Joint  Venture  Co. 
Therefore,  FT's  and  DT's  direct 
participation  in  the  areas  of  business  in 
which  Joint  Venture  Co.  is  engaged  will 
be  limited  to  their  ownership  interests 
in  the  joint  venture  entities  and  sales  of 
the  joint  venture  services,  and  they 
generally  will  only  be  able  to  participate 
directly  in  United  States 
telecommunications  markets  through 
their  ownership  interests  in  Sprint. 

B.  The  Parties  to  the  Transaction  and 
the  Relevant  Markets 

1.  The  Parties 

This  transaction  is  a  strategic  alUance 
between  three  of  the  largest 
telecommunications  carriers  in  the 
world,  creating  vertical  affiliation 
between  a  major  U.S.  long  distance 
carrier  and  two  of  (he  largest  foreign 
telecommunications  monopoUes. 
Together,  DT,  FT  and  Sprint  had 
approximately  $85  bilUon  in  revenues 
in  1994,  considerably  more  than  AT&T 
Corporation  ("AT&T"),  the  largest 
carrier  worldwide,'  and  more  than 
twice  as  much  as  the  total  revenues  of 
British  Telecommunications  pic  ("BT") 
and  MCI  Communications  Corporation 
("MCI"),  the  partners  in  the  Concert 
strategic  alfiai.  ..a  consummated  in 
1994.2  The  United  States,  where 
Sprint's  principal  network  is  located,  is 
by  far  the  most  important  location  for 


■  A  large  part  of  the  revenues  of  AT&T  do  not 
even  come  fr'-Ti  telecommunications  services 
markets,  but  from  equipment  manubcturing  and 
other  businesses.  Thus,  the  aggregate  competitive 
significance  of  the  parties  to  this  alliance,  all  of 
which  derive  the  great  bulk  of  their  revenues  from 
telecommunications  services  markets,  is  even  larger 
relative  to  AT&T  alone  than  a  comparison  oT  total 
revenues  would  suggest. 

'In  June  1994,  the  United  States  filed  a  suit  and 
entered  into  a  proposed  consent  decree  with  MQ 
and  the  joint  venture  being  established  by  BT  and 
ICICI  to  provide  international  telecommunications 
and  enhanced  telecommunications  services,  now 
called  Concert.  The  decree  was  approved  by  this 
Court  In  September  1994. 


multinational  customers  of 
telecommunications  services  in  the 
world.  The  home  countries  of  the  other 
two  partners,  France  and  Germany,  are 
also  key  locations  for  multinational 
customers,  matched  in  significance  by 
only  a  handful  of  other  countries.^  To 
illustrate,  more  multinational 
companies  have  their  headquarters 
located  in  either  France  or  Germany,  in 
combination,  than  in  any  single  country 
other  than  the  United  States  or  the 
United  Kingdom.  FT  and  DT  are  the 
government-owned  dominant 
telecommunications  carriers  in  their 
home  countries,  where  they  have 
monopolies  over  pubUc  switched  voice 
services  and  transmission  infrastructure, 
representing  more  than  75%  of  all 
telecommunications  revenues,  and 
market  power  in  other  key  services  such 
as  pubUc  data  networks. 

Sprint  is  one  of  the  three  principal 
domestic  long  distance  and 
international  telecommunications 
carriers  in  the  United  States.  It  provides 
long  distance  telecommunications  and 
enhanced  telecommunications  products 
and  services  in  the  United  States  and 
international  telecommunications  and 
enhanced  telecommunications  products 
and  services  between  the  U.S.  and  other 
nations,  including  France  and  Germany. 
Sprint's  1994  revenues  were  more  than 
$12.6  biUion,  about  half  of  which  came 
from  domestic  and  international  long 
distance  services.  Sprint's  principal 
long  distance  domestic  and 
international  competitors  in  the  United 
States  are  AT&T,  the  largest  carrier,  and 
MCI,  the  second  largest  carrier.  These 
three  carriers  provide  over  80%  of 
domestic  long  distance  service  in  the 
United  States  and  almost  all 
international  voice  telecommunications 
services  originating  in  the  United  States; 
Sprint's  market  share  in  both  domestic 
and  international  U.S.  voice  traffic  is 
about  10%,  Sprint,  MCI  and  AT&T  are 
also  among  the  most  important 
providers  of  international  enhanced 
telecommunications  services  and  data 
services  in  the  United  States,  directly  or 
through  subsidiaries  and  affiliates  (such 


'Only  the  United  States,  the  United  Kingdom  and 
lapan  surpass  Germany  or  France  in  numbers  of 
headquarters  of  multinational  corporations,  though 
several  other  countries,  including  Switzerland, 
Sweden,  Canada,  the  Netherlands,  and  Australia, 
also  have  a  substantial  number  of  multinational    . 
headquarters.  Only  in  the  United  States  and  the 
United  Kingdom  have  more  multinational 
companies  located  their  operations  than  in 
Germany  or  France,  though  there  are  a  number  of 
other  countries,  including  Japan,  Canada,  the 
Netherlands.  Australia,  Switzerland,  Italy,  Belgium, 
and  Spain,  where  many  multinational  companies 
have  located  their  operations.  The  countries 
identified  here  are  not  the  only  ones  where 
multiiutioKal  corporations  have  a  significant 
presence. 
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as  the  Concert  joint  venture  between 
MCI  and  BT).  Sprint  is  one  of  the  largest 
providers  of  domestic  and  international 
data  telecommunications  services  in  the 
United  States.  For  these  types  of 
services.  Sprint's  market  share  is 
generally  much  larger  than  its  share  of 
voice  services.  Indeed,  for  some  data 
services  Sprint  is  larger  than  any  of  the 
other  U.S.  international  carriers  in  terms 
of  revenues.'* 

FT  is  owned  by  the  government  of 
France,  and  is  the  fourth  largest 
provider  of  telecommimications  services 
in  the  world.  Its  consolidated  annual 
revenues  in  1994  were  142.6  billion  FF 
(approximately  $28.5  biUion)  and  its  net 
income  for  1994  was  9.9  billion  FF 
(approximately  $2.1  billion).  FT 
provides  local,  long  distance,  and 
enhanced  telecommunications  services 
in  France,  and  international  and 
enhanced  telecommimications  services 
between  France  and  other  countries, 
including  the  U.S.  and  Germany.  FT 
owns  and  operates  the  French  public 
switched  network,  with  about  32 
miUion  telephone  access  lines  in 
service.  FT  is  the  state  authorized 
monopoly  provider  of  all  pubUc 
switched  voice  service,  as  well  as  all 
transmission  faciUties  for  domestic  and 
international  telecommunications  in 
France.  FT  also  Kas  market  power  in  the 
provision  of  pubhc  data  network 
services  in  France,  even  though  that 
area  has  been  legally  opened  to 
competition  since  1993. 

DT  is  the  second  or  third  largest 
telecommunications  company  in  the 
world,  and  Europe's  largest 
telecommunications  carrier.  Its  1994 
revenues  were  61.2  bilUon  DM 
(approximately  $44  bilhon).  DT 
provides  local,  long  distance,  and 
enhanced  telecommunications  services 
in  Germany,  as  well  as  international  and 
enhanced  telecommunications  services 
between  Germany  and  other  countries, 
including  the  U.S.  and  France.  Pursuant 
to  a  German  telecommunications  law 
enacted  in  1994.  DT  became  a  private 
corporation  on  January  1, 1995,  but  the 
German  government  remains  DT's  sole 
shareholder.  Sale  of  DT's  shares  to  the 
pubUc  will  not  begin  until  sometime  in 
1996,  and  the  German  government  is 
expected  to  hold  a  majority  of  DT's 
shares  through  1999.  DT  owns  and 
operates  the  German  public  switched 
network,  with  more  than  37  million 
telephone  access  lines  in  service,  and 
87,000  kilometers  of  fiber  optic  Unes 
installed,  representing  over  a  third  of  its 
total  network.  DT  is  the  state  authorized 


monopoly  provider  of  all  public 
switched  voice  service,  as  well  as  all 
transmission  facilities  for  domestic  and 
international  telecommimications  in 
Germany.  DT  also  has  market  power  in 
the  provision  of  pubhc  data  network 
services  in  Germany,  even  though  this 
area  of  business  has  been  legally  opened 
to  competition  since  1990. 

2.  The  Product  and  Geographic  Markets 

Broadly  speaking,  there  are  two  types 
of  markets  of  concern  under  the 
antitrust  laws  of  the  United  States  that 
are  affected  by  the  vertical  relationships 
created  in  this  transaction:  the  markets 
for  international  telecommunications 
services  (including  enhanced 
telecommimications  services)  between 
the  United  States  and  France  and  the 
United  States  and  Germany,  and  the 
emerging  markets  for  seamless 
international  telecommunications 
(including  enhanced 
telecommunications)  services.^  These 
broad  markets  may  further  encompass 
multiple  distinct  product  markets.  The 
various  types  of  data 
telecommunications  services,  for 
example,  are  distinct  firom  voice 
services  in  important  respects,  from  the 
perspective  of  both  consumers  and 
service  providers.  For  purposes  of 
analyzing  the  vertical  effects  of  this 
transaction,  however,  it  is  not  necessary 
to  distinguish  between  individual 
telecommunication  services,  since  the 
monopoly  power  of  DT  and  FT  affiects 
all  of  the  possible  markets  at  issue. 

US-France  and  US-Germany 
international  telecommunications 
services  are  used  by  individuals  and 
companies  in  the  US  to  exchange  voice, 
data  and  video  messages  with 
individuals  and  companies  in  France 
and  Germany.  These  services  typically 
are  provided  on  a  correspondent  basis, 
meaning  that  telecommunications 
providers  in  different  countries  agree  to 
interconnect  their  facihties  and  services 
in  order  to  permit  international  traffic  to 
be  completed.^  Correspondent 


*  International  data  Mrvices  are  also  offered  by 
some  companie*  that  are  not  voice  carriers,  such  as 
Infbnet  SOTvices  Corporation. 


'  Other  markets  not  within  the  scope  of  U.S. 
antitrust  review,  including  markets  for  various 
types  of  telecooununications  and  enhanced 
telecommunications  services  in  Europe,  are  also 
affected  by  this  transaction.  Issues  involving  those 
markets  are  being  considered  separately  by  the 
competition  authorities  of  the  European  Union  in 
a  pending  investigation. 

"  International  correspondent 
telecommunications  services  primarily  consist  of 
the  basic  switched  voice  telephone  call  (which  is 
known  either  as  International  Direct  Dial  ("IDDD") 
or  International  Message  Telephone  Service 
("IMTS")),  and  International  Private  Line  Service 
("IPLS").  They  also  include  certain  other  switched 
telecommunications  and  enhanced 
telecommunications  services. 

"Switched"  traffic  malces  use  of  switching 
bciiities  and  common  lines.  Consumers  typically 


relationships  are  estabUshed  between 
international  telecommunications ' 
carriers  by  entering  into  commertdally 
negotiated  operating  agreements,  and 
separate  operating  agreements  often 
exist  for  distinct  types  of  services  and 
facilities.  According  to  Federal 
Communications  Commission  data  for 
1993,  the  most  recent  year  available,  all 
U.S.  international  carriers  received 
$600,869,527  in  total  revenues  from 
traffic  to  Germany  billed  in  the  United 
States,  and  $261,896,962  in  total 
revenues  from  traffic  to  France  billed  in 
the  United  States,  for  the  standard  type 
of  switched  voice  telephone  service 
provided  imder  the  correspondent 
system.'  France  and  Germany  are 
among  the  most  important  destinations 
for  U.S.  international  switched  voice 
traffic,  and  in  1993  France  and  Germany 
in  combination  accounted  for  over  13% 
of  total  international  billed  revenues  of 
all  U.S.  international  carriers  for 
switched  voice  service,  a  share 
surpassed  only  by  Canada  and  Mexico." 
No  close  substitute  exists  for 
international  telecommunications  and 
enhanced  telecommunications  services 
between  the  U.S.  and  France  or  the  U.S. 
and  Germany.  In  order  to  compete 
effectively  in  providing  international 
telecommunications  services  between 
the  U.S.  and  France  and  the  U.S.  and 
Germany,  U.S.  providers  must  have 
nondiscriminatory  access  to  FT's  and 
DT's  facilities  and  services  in  France 
and  Germany  to  terminate  traffic  from 
the  U.S.,  and  to  receive  traffic  from 
France  and  Germany. 

Seamless  intemaUonal 
telecommunications  services  are  ai^ 


obtain  switched  correspondent  services  from  the 
provider  in  the  country  where  a  call  originates,  and 
calls  are  handed  off  to  the  provider  in  the  other 
country  without  direct  custo.mer  involvement  IPLS 
consists  of  circuits  dedicated  to  the  use  of  a  single 
customer,  and  the  providers  of  IPLS  in  each  country 
typically  sell  their  "half  of  the  circuit  to  the  user 
separately.  Switched  services  constitute  the^reat 
majority  of  international  telecommunications 
services  in  terms  of  both  traffic  and  revenues. 

'Federal  Communications  Commission,  Common 
Carrier  Bureau,  Industry  Analysis  Division,  1993 
Section  43.61  International  Telecommunications 
Data,  International  Traffic  Data  for  All  U.S.  Points, 
Table  Al  (Nov.  1994)  (hereinafter  1993 
International  Telecommunications  Data).  The 
revenue  retained  by  U.S.  international  carriers  from 
amounts  billed  to  customers  is  greatly  reduced,  in 
the  case  of  France  and  Germany  by  nearly  half,  due 
to  payouts  to  the  foreign  carriers  for  delivering 
traffic,  but  at  the  same  time  revenues  of  U.S. 
carriers  are  augmented  by  [wyments  from  the 
foreign  carriers  for  delivering  traffic  that  is  billed 
in  the  foreign  countries.  In  the  case  of  Germany, 
amounts  paid  out  by  all  U.S.  carriers  for  IMTS 
service  to  DT  were  $263,923,146,  and  amounts 
received  from  DT  were  $119,430,422,  in  1993.  For 
France,  amounts  paid  out  by  all  U.S.  carriers  for 
IMTS  service  to  FT  were  $105,449,969,  and 
amounts  received  bom  FT  were  $76,536,312,  in 
1993.  Id. 
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emerging  area  of  international 
telecommunications,  developing  in 
response  to  the  limitations  of  the 
traditional  correspondent  system,  over 
which  the  great  majority  of  international 
telecommunications  traffic  is  still 
carried-  Seamless  services  represent  an 
important  market  for  the  evolution  of 
international  telecommimications. 
Seamless  international 
telecommunications  services  would  be 
made  available  by  a  single  provider 
using  an  integrated  international 
network  of  owned  or  leased  facilities, 
and  would  have  the  same  quahty, 
features,  characteristics,  and  capabiUties 

-  wherever  they  are  provided,  making 
them  significantly  superior  to  ordinary 
correspondent  telecommunications 
services  for  many  customere, 
particularly  multinational  corporations 
and  other  large  users  of  international 
telecommunications.  These  services 
could  overcome  many  of  the 
inadequacies  and  differences  in 
standards  that  now  exist  in  various 
national  telecommunications  systems, 
and  they  could  offer  scale  economies  by 
comparison  with  private  networks 
individually  organized  by  users. 

Some  types  of  international 
telecommunications  services,  such  as 
data  services,  already  are  being  offered 
between  some  countries  in  a  seamless 
lashion,  as  well  as  through  the 
correspondent  system.  However, 
creating  seeimless  international 
networks  that  reach  a  large  number  of 
countries  v^th  a  wide  range  of  services 
will  require  a  major  commitment  of 
resources  and  expertise  that  few  firms 
can  supply.  While  the  providers  of 
seamless  services  aim  eventually  to 
have  a  global  reach,  today  there  remain 
many  differences  between  particular 
countries  affecting  both  the  legaUty  and 

*  the  technical  feasibility  of  offering 
seamless  services.  Other  participants  in 
this  market  include  the  Concert  alUance 
of  BT  and  MQ,  and  AT&T's 
international  partnerships,  including 
Worldpartners  (a  non-exclusive 
partnership  wiUi  several  foreign 
providers  including  Japan's  KDD)  and 
Uniworld  (an  alliance  with  the  national 
or  principal  telecommunications 
providers  in  Switzerland,  Sweden, 
Spain  and  the  Netherlands).  Though  the 
BT-MCI  alliance  and  AT&T's 
partnerships  share  a  general  interest  in 
the  emerging  market  for  seamless 
international  telecommunications 
services,  these  other  transactions  are 
structured  in  somewhat  different  ways 
and  vary  in  their  degrees  of  exclusivity 
and  investment. 

Where  available,  seamless 
international  telecommunications 
services  will  be  used  by  multinational 


corporations  and  other  users  of 
international  telecommunications 
services  in  the  U.S.  to  exchange  voice, 
data  and  video  messages  with  corporate 
offices,  vendors,  operations  and  persons 
in  France  and  Germany  as  well  as  in 
other  countries.  Other  types  of 
international  telecommunications  and 
enhanced  telecommunications  services 
provided  through  the  correspondent 
system  are  not  likely  to  be  close 
substitutes  for  seamless  intemationaT 
telecommunications  services  as  they 
fully  emerge.  Existing  services  often 
lack  international  standardization  or 
advanced  features  that  customers  are 
expected  to  prefer,  and  may  require  that 
customers  deal  with  multiple  providers. 
To  compete  effectively  in  seamless 
international  telecommunications 
services,  providers  must  have 
nondiscriminatory  access  to  the  U.S., 
France  and  Germany.  All  of  these 
countries  are  key  locations  for 
multinational  customere.  In 
combination,  the  United  States,  France 
and  Germany  have  nearly  half  of  all 
headquarters  of  multinational 
corporations,  and  most  potential 
customere  of  these  services  need 
telecommunications  services  into  and 
out  of  the  U.S.,  France  and  Germany. 

3.  Monopoly  Power  of  FT  and  DT 

FT  and  DT  occupy  very  similar 
market  positions  in  their  home 
countries,  as  both  are  the  government- 
owned  dominant  providers  of 
telecommunications  services  and 
continue  to  exercise  extensive  legal 
monopoly  rights,  making  competitors 
dependent  on  FT  and  DT  even  in  those 
areas  of  service  that  have  been  opened 
to  competition.  Access  to  FT's  and  DT's 
pubhc  switched  network  and 
transmission  infrastructure  is  necessary 
for  international  telecommunications 
and  enhanced  telecommunications 
services  that  originate  or  terminate  in 
France  and  Germany.  FT's  and  DT's 
legal  monopolies  in  the  provision  of 
public  switched  voice 
telecommunications  services  and 
transmission  infrastructure  together 
account  for  over  75%  of  all 
telecommunications  revenues  in  France 
and  in  Germany.  Virtually  all 
international  telecommunications  traffic 
between  the  U.S.  and  France  and 
between  the  U.S.  and  Germany 
originates  or  terminates  over  FT's  or 
DT's  pubUc  switched  networks,  their 
transmission  infrastructure,  or  both. 

FT  currently  has  a  monopoly  in  the 
provision  of  both  domestic  leased  lines 
in  France  and  international  half-circuits 
terminating  in  France,  and  DT  has  a 
similar  monopoly  in  the  provision  of 
domestic  leased  lines  in  Germany  and 


international  half-circuits  terminating  in 
Germany.*  Third  party  service  providera 
that  want  to  offer  data  or  value  added 
services  between  France  and  the  United 
States,  or  between  Germany  and  the 
United  States,  must  obtain  their 
transatlantic  half-circuits  terminating  in 
France  from  FT  *"  and  in  Germany  from 
DT.  FT's  domestic  leased  hues  in  France 
and  DT's  domestic  leased  lines  in 
Germany  are  essential  inputs  for  many 
services  that  are  open  to  competition  in 
those  countries,  such  as  data  services 
and  corporate  networks  serving  closed 
user  groups.  A  very  large  portion  of  the 
costs  of  competitors  of  FT  and  DT,  both 
in  domestic  telecommunications  and 
enhanced  telecommunications  services 
in  France  and  Germany  and 
international  telecommunications  and 
enhanced  telecommunications  services 
originating  or  terminating  in  France  and 
Germany,  are  the  costs  of  obtaining 
transmission  infrastructure  from  FT  and 
DT, 

No  other  facilities  outside  of  FT's  or 
DT's  control  that  are  permitted  today  to 
be  used  for  transmission  of  some  tj^s 
of  telecommunications  services  in 
France  and  Germany,  including  satelhte 
"Very  Small  Aperture  Terminal" 
(VSAT)  earth  stations  and  cable  TV 
infrastructure,  are  effective  substitutes 
for  FT's  and  DT's  point-to-point  leased 
lines  for  most  telecommunications 
traffic,  due  to  technical  or  economic 
limitations,  lack  of  sufficient  geographic 
scope  or  other  factors.  Indeed,  unlike 
the  U.S.  and  U.K.,  where  cable 
television  infrastructure  is  owned  by 
independent  providers  and  substantial 
penetration  exists,  in  France  a 
significant  share  of  the  cable 
infrastructure  is  owned  by  FT  and 
penetration  is  low  overall,  while  in 
Germany  all  of  the  cable  infrastructure 
is  owned  by  DT.  Although  some 
competition  to  the  FT  and  DT  pubUc 
switched  voice  services  and  network 
would  likely  emerge  were  all  legal 
restrictions  on  competition  lifted, 
rephcation  of  the  entire  pubhc  switched 
network  would  be  prohibitively 
expensive  for  any  new  entrant. 
Accordingly,  any  provider  of 
telecommunications  or  enhanced 
telecommunications  services,  or 


"  DT  also  offers  a  managed  leased  line  service 
referred  to  as  DDV  that  is  used  by  it  and  its 
competitors  for  transmission  in  much  the  same  way 
as  the  monopoly  leased  line  service.  DDV,  however, 
has  better  management  and  diagnostic  facilities, 
back-up  routing  and  service  guarantees.  Though 
DT's  DDV  service  has  been  classified  nominally  as 
"competitive"  under  German  law,  DT  effectively 
has  a  monopoly  over  this  transmission 
'  infrastructure  as  well,  since  there  is  virtually  no 
competition  for  DDV  service. 

">FT  markets  such  facilities  through  its  wholly 
owned  subsidiary  France  Cables  et  Radio  ("FOR"). 
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seamless  international 
telecommunications  services,  whether 
in  the  U.S.,  France,  Germany  or 
elsewhere,  is  and  will  continue  to  be 
dependent  to  some  extent  for  the 
foreseeable  future  on  FT  for  origination 
and  termination  of  telecommunications 
between  France  and  anywhere  else,  and 
on  DT  for  origination  and  termination  of 
telecommunications  between  Germany 
and  anywhere  else. 

FT  has  a  dominant  market  position 
and  market  power  in  France,  and  DT 
has  a  dominant  position  and  market 
power  in  Germany,  in  providing  public 
data  network  services.  These  are 
services  that  are  offered  to  the  general 
public,  rather  than  to  an  exclusive  user 
or  limited  group,  to  carry  data 
telecommunications  through  a  network 
of  transmission  lines  and  nodes,  the 
points  of  interconnection  with  the 
network.  FT's  and  DT's  continuing 
market  power  in  their  home  coimtries  in 
public  data  network  services,  which  are 
legally  open  to  competition,^'  is 
reinforced  by  their  continuing 
monopolies  over  the  transmission 
infrastructure  used  by  their  own  data 
networks  as  well  as  those  of  thelr 
competitors.  In  addition,  the  German 
competition  authority,  the  Federal 
Cartel  Office,  has  found  that  DT 
extensively  cross-subsidized  its  data 
network  services  from  its  transmission 
monopoly  between  1989  and  1993,  in 
the  amount  of  1.9  billicm  DM 
(approximately  $1.3  billion). 

Ft  offers  these  data  network  services 
through  Transpac,  a  subsidiary  that 
operates  several  types  of  data  s«vices, 
including  the  principal  network  based 
on  the  standard  X.25  packet-switched 
protocol.  FT  and  Transpac  had  a 
statutory  monopoly  in  provision  of 
public  data  network  services  in  France 
imtll  1993,  when  competition  in  this 
area  was  first  permitted.  By  the  most 
cxurent  measiu^s  available,  Transpac 
has  a  94%  share  of  French  domestic 
data  services,  and  a  far  more  extensive 
network  in  France  than  any  other 
competitor,  including  597  node  sites  '^ 
and  105,000  customer  connections. 

DT  has  833  data  nodes  and  more  than 
86,500  access  lines  in  its  principal 
packet-switched  data  service  network. 


"To  provide  these  services  in  Franca,  operators 
must  be  individually  licensed. 

"The  number  of  nodes  in  a  data  network 
provides  a  reliable  measure  of  the  penetration  of 
data  services.  Nodes  are  the  points  of  access  for 
customers.  Additional  nodes  bring  the  network 
physically  closer  to  more  users,  which  generally 
makes  it  less  expensive  for  the  users  to  access  the 
services.  Providers  and  users  who  face  distance- 
sensitive  tariffs  (including  the  choice  of  making  a 
local  call  or  a  more  expensive  long  distance  call  to 
access  the  network)  are  likely  to  be  competitively 
affected  by  the  penetration  of  a  data  network. 


Datex-P,  which  uses  the  standard  X.25 
data  protocol.  In  1994,  DT  had  a  share 
of  more  than  80%  in  packet-switched 
data  network  services  in  Germany.  The 
next  largest  provider  had  less  than  10% 
of  the  market,  and  the  third  largest 
provider  was  FT,  through  its  96.7% 
interest  in  its  German-based  subsidiary 
Info  AG,  which  had  a  market  share  of 
less  than  5%.  All  other  providers  of  data 
network  services  in  Germany  depend  on 
DT  for  access  to  DT's  transmission 
infrastructiire,  and  such  access 
represents  50%  to  90%  of  their  costs  of 
doing  business. 

Other  means  of  delivering  data 
through  landline-based  private 
networks,  or  through  satellite-based 
telecommunications,  are  not  fully 
adequate  substitutes  for  FT's  public  data 
network  in  France  or  DT's  public  data 
network  in  Germany.  FT  and  DT  can  be 
expected  to  continue  to  possess  a 
dominant  position  in  public  data 
network  services  in  their  home 
countries,  so  long  as  they  retain  their 
legal  or  efiiactive  monopolies  on 
transmission  infrastructure. 

4.  Regulation  and  Opening  of  the  French 
and  German  Markets 

The  transaction  between  FT,  DT  and 
Sprint  takes  place  within  a  context  of 
significant  regulatory  changes  in 
Europe.  Regulation  of 
telecommunications  in  Europe  is  carried 
out  through  a  combination  of  Eiut>pean 
Union  ("EU")  and  national  law.  EU 
directives  provide  an  overlay  of 
requirements  which  all  member  states, 
including  France  and  Germany,  are 
obliged  to  transpose  into  national  laws. 
Although  EU  authorities  can  intervene 
directly  in  some  circiunstances,  such  as 
enforcement  of  the  competition 
provisions  of  the  EU's  governing 
treaties,  for  the  most  part 
telecommunications  regulation  is  the 
responsibility  of  the  authorities  of  the 
member  states.  In  Germany,  the 
Bundesministerium  fiir  Post  imd 
Telekommunikation  (Federal  Ministry 
of  Posts  and  Telecommxmication) 
("BMPT")  is  the  regulatory  authority 
responsible  for  supervising  the  conduct 
of  DT  and  granting  licenses  or  otherwise 
determining  conditions  of  entry  for  new 
providers  of  telecommunications 
services.  BMPT  also  supervises  the 
newly  created  federal  agency  in 
Germany  that  holds  the  government's 
ownership  interest  in  DT.  In  France,  the 
Direction  Generale  des  Postes  et 
Telecommimlcations  (Directorate 
General  of  Posts  and 
Telecommunications)  ("DGPT")  is  the 
regulatory  authority,  responsible  for 
supervising  the  conduct  of  FT  and 
granting  licenses  or  otherwise 


determining  conditions  of  entry  for  new 
providers  of  telecommunications 
services.  The  French  government's 
ownership  interest  in  FT  is  held  by  a 
separate  government  ministry. 

During  the  time  that  this  transaction 
has  been  imder  investigation  by  the 
Department  of  Justice,  regulatory 
developments  in  Europe  have  made  it 
increasingly  likely  that  the  French  and 
German  telecommunications  markets 
will  be  opened  to  competition  within 
the  next  few  years.  The  European 
Union,  throi^  its  Commission  and 
Council  of  K^nisters,  has  set  January  1, 
1998  as  the  target  date  by  which  most 
member  states,  including  France  and 
Germany,  are  expected  to  fully 
"liberalize"  the  existing  monopolies  on 
public  voice  telecommimlcations 
services  and  transmission  infrastructure, 
abolishing  all  exclusive  rights  or 
prohibitions  on  competition.  Voice 
services  liberalization  liad  already  been 
scheduled  for  1998,  but  the  Council  of 
Ministers'  resolution  to  fully  Uberalize 
the  infrastructure  at  the  same  time  was 
aimounced,  much  more  recently,  in 
Jime  1995.  Carrying  out  the  political 
agreement  of  the  Coimcil,  the 
Commission  of  the  European  Union 
("European  Commlsaon")  adopted,  on 
July  19, 1995,  a  draft  directive  that 
would  mandate  full  liberalization  of 
telecommunications  infrastructure  and 
voice  services  in  most  EU  member 
states,^  Including  France  and  Germany, 
by  1998.  Thou^  the  Council  did  not 
provide  in  its  resolution  for  any  ]}artial 
liberalization  of  Infrastructure  at  an 
earlier  date,  the  European  Commission's 
July  19  draft  directive  would  also 
require  EU  member  states  to  permit 
alternative  infrastructure  providers, 
such  as  electric,  rail  and  water  utilities, 
to  begin  using  their  networks  in  1996  to 
carry  all  teleconununications  services 
other  than  public  switched  voice. 
Although  competitors  would  stiU  need 
to  make  use  of  at  least  some  of  DT's  and 
FT's  infrastructure,  owing  to  the  much 
greater  comprehensiveness  of  their 
networks,  implementation  of  this 
directive  would  offer  at  least  a  partial 
infrastructure  alternative  to  competitors 
and  promote  reductions  in  the  prices  for 
leased  lines  in  France  and  Germany, 
which  currently  are  several  times  higher 
than  in  the  United  States. 

To  achieve  the  1998  target  for 
liberalization,  however,  many  other 
specific  directives,  laws  and  regulations 
must  still  be  developed  and  adopted 
both  by  EU  bodies  and  the  governments 
of  the  member  states.  This  process  is 
only  now  beginning  at  the  EU  level  and 
in  France  and  Germany.  The  changes  to 
be  adopted  included  not  only  the  formal 
lifting  of  the  legal  monopolies,  but  also 
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the  establishment  of  conditions  for 
licensing  of  competitors  and  the 
development  of  interconnection  rights 
and  requirements  for  the  public 
switched  networks  of  FT  and  DT.  The 
EU  has  anticipated  the  necessary  steps 
that  will  need  to  be  taken  and  has 
outlined  the  principal  measures,  but 
neither  the  EU  nor  the  German  and 
French  governments  have  reached  a 
final  resolution  of  the  crucial  regulatory 
issues  accompanying  liberalization. 
Mere  lifting  of  the  legal  prohibitions  on 
competition  would  not  alone  bring 
about  real  competition,  since  actual 
competitors  must  also  be  licensed  to 
operate. 

The  EU  authorities  have  exercised  a 
very  significant  role  in  bringing  about 
telecommunications  liberalization  in 
Europe,  but  there  are  Important  limits 
on  the  scope  .of  their  authority.  The 
decision  whether  to  privatize  the 
government-owned  telecommimlcations 
carriers,  and  the  pace  at  which  this 
occurs,  is  wholly  at  the  discretion  of  the 
member  states.  Moreover,  the  EU's 
powers  to  compel  liberalization  and 
protect  competition  relate  to  activities 
affecting  commerce  within  or  between 
the  member  states.  The  decision  of 
whether  and  how  to  regulate  the 
dealings  of  FT  and  DT  with  foreign 
telecommunications  carriers  outside  the 
EU,  Including  the  terms  on  which 
operating  agreements  and  leased  lines 
are  made  available,  has  been  left  to  the 
French  and  German  authcMities.  It  is  not 
yet  clear  whether  the  EU's  liberalization 
measures  will  confer  any  rights  on 
providers  from  the  United  States  and 
other  countries  outside  the  EU,  or  only 
on  firms  operating  within  the  EU.  The 
national  governments  at  present  are  free 
to  limit  entry  by  such  non-EU 
competitors,  subject  to  the  results  of 
ongoing  multilateral 
telecommunications  trade  negotiations. 

C.  The  Competitive  Effect  of  the 
Acquisition  and  Joint  Venture 

The  Complaint  alleges  that  the 
acquisition  of  20%  of  Sprint  by  FT  and 
DT,  and  the  formation  of  the  joint 
venture  between  Sprint,  FT  and  DT  may 
substantially  lessen  competition  in  the 
provision  of  international 
telecommunications  services  between 
the  United  States  and  France  and 
Germany  and  in  the  provision  of 
seamless  international 
telecommunications  services.  Sprint's 
and  Joint  Venture  Co.'s  competitors  in 
those  markets  must  have  access  to  the 
French  and  German  public  switched 
networks,  infrastructure  and  public  data 
networks  to  provide  competitive 
services,  and  access  to  these  services 
and  facilities  is  controlled  by  FT  and 


DT.  After  this  transaction  is 
consummated,  FT  and  DT  would 
benefit,  through  their  ownership 
interests,  in  the  competitive  success  of 
the  services  offered  by  Joint  Venture  Co. 
and  Sprint. 

FT  and  DT  would  therefore  have 
increased  incentives  and  the  ability, 
using  thefr  monopoUes  and  dominant 
positions  in  France  and  Germany 
respectively,  to  favor  Sprint  and  Joint 
Venture  Co.  and  to  disfavor  their  United 
States  competitors  in  international 
telecommunications  services  in  various 
ways.  This  conduct  would  make 
competitors'  offerings  less  attractive  in 
quality  and  price  than  those  of  Sprint 
and  Joint  Venture  Co.,  lessening  the 
ability  of  Sprint  and  Joint  Venture  Co.'s 
rivals  to  compete  effectively  in  these 
services.  As  a  result  of  this 
anticompetitive  conduct,  the  price  of 
international  telecommunications 
services  to  France  and  Germany 
available  to  United  States  consumers 
could  be  increased,  and  the  quality 
lessened,  relative  to  what  United  States 
consumers  would  pay  and  receive  in  the 
absence  of  this  behavior. 

First,  FT's  and  DT's  acquisition  of  a 
total  of  20%  of  Sprint,  and  their 
formation  of  the  joint  venture  with 
Sprint,  will  increase  their  incentives  to 
use  their  market  power  over  the  public 
switched  networks,  transmission 
infrastructure  and  public  data  networks 
in  France  and  Germany  to  discriminate 
in  favor  of  Sprint  and  Joint  Venture  Co. 
vis-a-vis  other  United  States 
international  carriers,  in  the  markets  for 
international  telecommunications 
services  between  the  United  States  and 
Francejor  Germany  and  for  seamless 
international  telecommunications 
services.  Sprint  could  receive  various 
forms  of  favorable  treatment  from  FT 
and  DT  with  respect  to  its  international 
correspondent  services  between  the 
United  States  and  France  and  Germany. 
For  example,  FT  or  DT  could  favor 
Sprint  or  disfavor  its  competitors  with 
respect  to  the  prices,  terms  and 
conditions  on  which  international 
services  are  provided,  or  the  quality  of 
the  provision  of  those  services,  and 
could  provide  to  Sprint  advance 
information  about  planned  changes  to 
its  network  that  is  not  made  available  to 
other  providers.  FT  or  DT  could  also 
alter  protocols  and  network  standards  to 
exclude  competitors'  services.  Such 
discrimination  could  place  other  United 
States  international  carriers  at  a 
competitive  disadvantage  to  Sprint  in 
international  correspondent 
telecommunications  services,  enabling 
Sprint  to  charge  more  for  its  services  or 
to  provide  a  lower  quality  of  service 
thai!  it  would  otherwise  be  able  to  do 


without  losins  customers.  It  could  also 
lessen  the  ability  of  the  competitors  of 
Sprint  and  Joint  Venture  Co.  to  develop 
and  offer  new  seamless  international 
telecommunications  services  to  a 
compete  effectively  in  these  services.  As 
a  result  of  this  anticompetitive  conduct, 
the  quality  of  seamless  international 
telecommunications  services  available 
to  United  Stated  consumers  could  be 
diminished,  and  the  price  increased, 
relative  to  what  United  States 
consumers  would  pay  and  receive  in  a 
competitive  market. 

Swrond,  FT  and  DT  will  have  an 
incentive  to  favor  Joint  Venture  Co.  and 
Sprint  over  their  competitors, 
particularly  new  entrants  and  providers 
of  new  services,  by  denying  operating 
agreements  to  the  competitors,  or  by 
offering  such  agreements  only  on 
discriminatory  terms.  In  order  to  have 
international  traffic  terminate  in  France 
or  Germany  through  the  correspondent 
system,  an  international  carrier  must 
enter  into  an  operating  agreements  v^th 
FT  or  DT,  and  FT  and  DT  can  choose 
which  carriers  receive  those  agreements. 
The  correspondent  system  is  the  only 
way  to  send  public  switched  voice 
traffic,  which  represents  the  great 
majority  of  all  telecommunications 
traffic,  to  France  or  Germany  today, 
because  of  the  FT  and  DT  public 
switched  voice  monopolies.  If  new 
entrants  and  providers  of  new  services 
are  refused  operating  agreements  with 
FT  and  DT  and  cannot  otherwise  have 
their  traffic  delivered  to  France  and 
Germany  and  terms  competitive  with 
the  carriers  that  have  agreements,  that 
could  prevent  or  Inhibit  the 
development  of  competition  in  the 
markets  for  U.S.-France  and  U.S.- 
Germany international 
telecommunications  services. 

Third,  FT  and  DT  will  have  an 
increased  incentive  and  ability  to  direct 
their  switched  telecommunications 
traffic  from  France  and  Germany 
disproportionately  to  Sprint  rathec  than 
other  U.S.  international  carriers,  either 
directly  as  part  of  the  correspondent 
system,  or  outside  that  system  through 
the  Joint  Venture  Co.  backbone  network. 
Because  U.S.  international 
telecommunications  carriers  typically 
send  more  traffic  to  France  and 
Germany  than  they  receive,  they  must 
make  net  settlement  payments  to  FT  and 
DT  for  delivery  of  their  switched 
traffic."  Disproportionate  return  of 


"The  correspondent  agreements  governing 
switched  services  establish  an  "accounting  rate" 
per  minute  of  traSic,  for  each  type  of  traffic  sent 
over  a  particular  international  route.  The  carriers  in 
each  country  pay  half  the  accounting  rate  (the 
"settlement  rate")  to  their  foreign  correspondence 
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incoming  traffic  from  FT  and  DT  to 
Sprint  would  increase  the  liabihty  of 
Sprint's  competitors  to  FT  and  DT  for 
settlements  paid  on  the  net  amounts  of 
traffic  sent  and  received  between  the 
U.S.  and  France  or  Germany,  raising 
Sprint's  competitors'  costs  of  carrying 
such  traffic.  Because  the  settlement  rates 
paid  by  FT  and  DT  and  the  U.S.  carriers 
to  each  other  for  deUvering  traffic  are 
still  well  above  the  cost  of  dehvery, 
notwithstanding  decreases  in  recent 
years,  this  return  traffic  from  France  and 
Germany  is  of  significant  benefit  to  the 
carrier  who  receives  it.  The  expectation 
of  receiving  a  proportionate  share  of  the 
return  traffic  has  served  to  increase 
competition  among  the  U.S.  carriers  for 
the  traffic  outboimd  from  the  U.S.  This 
competition  will  be  reduced  to  the 
extent  that  FT  and  DT  are  able  to 
disproportionately  return  their  traffic  to 
Sprint  Moreover,  to  the  extent  that 
returning  their  traffic  disproportionately 
to  Sprint  allows  FT  and  DT  to  send 
traffic  to  the  U.S.  at  a  rate  other  than  the 
settlement  rate  (which  will  still  be  the 
rate  they  receive  from  U.S.  carriers  for 
traffic  sent  to  France  or  Germany)  FT  or 
DT  will  have  an  increased  incentive  to 
negotiate  for  higher  settlement  rates  and 
resist  efforts  to  lower  accounting  rates. 

Fourth,  DT  and  FT  will  have  an 
increased  incentive  and  ability  to  cross- 
subsidize  Joint  Venture  Co.  and  Sprint 
by  providing  revenues  from  the 
monopoly  services  or  by  shifting  costs 
of  Joint  Venture  Co.  and  Sprint  to  the 
monopoly  services.  In  both  France  and 
Germany,  over  three  quarters  of  the 
revenues  of  FT  and  DT  are  derived  from 
services  and  faciUties  that  are  legally 
protected  against  competition.  Tliese 
monopoly  activities  can  be  used  to 
cross-subsidize  competitive  services. 
Such  cross-subsidization  would 
facilitate  a  strategy  of  placing 
competitors  of  Joint  Ventxire  Co.  and 


for  aacfa  minute  of  traffic  completed.  Settlement 
pMymants  for  outgoing  traffic  are  ofbet  by  the 
settlement  payments  for  incoming  traffic.  When 
there  is  an  imbalance  in  the  amount  of  outgoing  and 
incoming  traffic  between  carriers,  the  carrier  with 
the  most  outgoing  traffic  makes  a  net  settlement 
payment  to  its  correspondent.  In  1993,  according  to. 
FCC  data,  the  net  outpayment  of  all  U.S. 
international  carriers  to  FT  for  IMTS  calls  between 
the  U.S.  and  France  was  $28,913,657,  and  the  net 
outpayment  of  all  U.S.  international  carriers  to  DT 
for  IMTS  calls  between  the  U.S.  and  Germany  was 
$144,492,724. 1993  International 
Telecommunications  Data,  International  Traffic 
DaU  for  All  U.S.  Points.  Table  Al. 

Today,  United  States  carriers  accept  the  same 
proportion  of  the  total  switched  traffic  from  each  of 
their  correspondents  in  a  foreign  country  as  the 
proportion  of  total  switched  traffic  to  the 
correspondent  that  each  of  the  United  State* 
carriers  send.  Federal  Communications  Commission 
policy  supports  this  proportionate  allocation  of 
switched  traffic,  although  the  FCC  has  not  adopted 
regulations  governing  proportionate  allocation. 


Sprint  in  a  "price  squeeze"  by  keeping 
prices  for  the  monopoly  inputs  they 
need  well  above  true  economic  costs, 
while  simultaneously  imdercutting 
them  on  price  in  the  competitive 
markets  through  Joint  Venture  Co.  and 
Sprint,  whose  costs  will  have  been 
artificially  reduced.  The  result  could  be 
a  substantial  lessening  of  competition  in 
both  international  telecommunications 
services  and  seamless  international 
telecommunications  services  in  the  U.S. 

Fifth,  FT's  and  DT's  ownership 
interest  in  Sprint  and  Joint  Venture  Co. 
would  increase  FT's  and  DT's  incentives 
to  provide  Sprint  and  Joint  Venture  Co. 
with  confidential,  competitively 
sensitive  information  that  FT  and  DT 
obtain  from  other  United  States  carriers 
and  competitors  through  their 
correspondent  relationships  with  FT 
and  DT,  or  their  arrangements  to  obtain 
interconnection  with  the  French  and 
German  pubUc  switched  networks  or 
obtain  transmission  infrastructure  from 
FT  and  DT.  In  order  to  use  FT's  and 
DT's  correspondent  switched  and 
private  line  services  and  to  negotiate 
terms  of  use,  or  to  interconnect  with  FT 
and  DT  in  France  and  Germany  and 
obtain  transmission  infrastructure. 
United  States  international 
telecommunications  providers  must 
provide  FT  and  DT  various  types  of 
competitively  sensitive  information. 
This  can  include  private  line  customer 
identities,  service  requirements,  plans 
for  the  introduction  of  new  services, 
changes  in  existing  services,  and  future 
traffic  projections.  If  FT  or  DT  were  to 
share  this  information  with  Sprint  or 
Joint  Venture  Co.,  those  firms  could  gain 
an  anticompetitive  advantage  over  their 
United  States  competitors.  Disclosure  of 
this  competitively  sensitive  information 
to  Sprint  and  Joint  Ventiue  Co.  could 
substantially  lessen  competition  in  both 
international  telecommiuiications 
services  and  in  seamless  international 
telecommunications  services  in  the  U.S. 
Allowing  Sprint  access  to  such 
competitively  valuable  information 
about  its  competitors  would  also 
increase  the  risk  of  price  collusion. 

(iin 

Explanation  of  the  Proposed  Final 
Judgment 

A.  Prohibitions  and  Obligations 

Under  the  provisions  of  the  Antitrust 
Procedures  and  Penalties  Act,  the 
proposed  Final  Judgment  may  only  be 
entered  if  the  Court  finds  that  it  is  in  the 
public  interest.  The  United  States  has 
tentatively  concluded  that  the  proposed 
Final  Judgment  is  in  the  pubhc  interest. 


1.  Overview  of  the  Proposed  Final 
Judgment 

Section  7  of  the  Clayton  Act.  15 
U.S.C.  18,  prohibits  an  acquisition  of 
stock  or  assets  where  "the  effect  of  such 
acquisition  may  be  substantially  to 
lessen  competition,  or  to  tend  to  create 
a  monopoly."  Thus,  the  United  States 
has  sought  to  address  in  the  proposed 
Final  Judgment  the  competitive  effects 
on  United  States  markets  that  would 
result  from  the  consiunmation  of  the 
transaction  between  Sprint,  FT  and  DT. 
The  issue  properly  considered  by  the 
United  States  under  Section  7  is  how 
the  creation  of  vertical  relationships 
between  United  States  providers  of 
international  telecommunications 
services  and  these  foreign 
telecommunications  monopoUes  could 
further  lessen  competition  in  markets 
within  the  scope  of  the  United  States 
antitrust  laws.** 


"  In  addition  to  the  vertical  issues  presented  by 
the  affiliation  between  FT,  DT,  the  joint  venture  and 
Sprint,  the  United  States  also  considered  in  its 
investigation  horizontal  competitive  issues 
involving  Sprint  and  Infonet  Services  Corporation, 
which  is  one  of  Sprint's  principal  competitors  in 
the  provision  of  various  types  of  domestic  and 
international  data  telecommunications  services  in 
the  United  States.  FT  and  DT,  as  of  the  time  of 
entering  into  the  foint  Venture  Agreement  and  the 
Investment  Agreement  with  Sprint,  were  the  largest 
shareholders  of  Infonet  Services  Corporation  and 
were  represented  on  Infonet'a  Board  of  Directors. 
The  United  States  was  concerned  that  violations 
would  occur  of  both  Section  7  of  the  Clayton  Act 
and  Section  8  of  the  Clayton  Act,  which  prohibits 
interlocking  directorates,  had  FT  and  DT  become 
the  largest  shareholders  of  both  Sprint  and  Infonet, 
with  representation  on  both  companies'  boards  of 
directors.  This  horizontal  issue  has  now  been  fully 
remedied,  and  so  does  not  form  a  part  of  the  terms 
of  the  proposed  Final  Judgment  On  June  20, 1995, 
FT  and  DT  entered  into  a  separate  agreement  with 
Infonet,  requiring  FT  and  D"?  to  sell  a  substantial 
part  of  their  shareholdings  l>ack  to  Infonet  by 
August  3, 1995,  and  to  fully  divest  the  remainder 
of  their  shareholdings  back  to  Infonet  45  days  after 
the  earlier  of  (1 )  the  date  as  of  which  FT  or  DT 
acquire  any  of  the  securities  of  Sprint,  or  (2)  six 
months  after  all  governmental  approvals  necessary 
for  the  consummation  of  the  investment  in  Sprint 
and  the  }oint  venture  have  been  granted.  Pursuant 
to  the  stipulation  between  Sprint  and  the  United 
States  entered  on  July  13, 1995,  Sprint  is  prohibited 
from  issuing  any  equity  to  be  acquired  by  FT  or  DT, 
or  acquiring  an  ownership  interest  in  or 
contributing  assets  to  the  joint  venture,  until  the 
initial  divestiture  of  FT  and  DT  shares  in  Infonet 
has  been  completed.  The  United  States  has  been 
informed  that  as  of  the  date  of  the  filing  of  this 
Competitive  Impact  Statement,  all  but  one  of  the 
several  other  shareholders  of  Infonet  have 
completed  repurchase  of  the  initial  divestiture  of 
the  FT  and  DT  shares,  but  because  a  part  of  the 
shares  included  in  the  initial  divestiture  has  not  yet 
been  sold,  the  initial  divestiture  has  not  yet  been 
completed.  The  sale  of  the  remaining  shares  in  the 
initial  divestiture  is  now  scheduled  to  occur  by  the 
end  of  August  1995.  Additionally,  the  stipulation 
requires  Sprint.and  Joint  Venture  Co.  to  be 
maintained  as  separate  and  inde])endent  businesses 
from  Infonet,  with  no  transfer  of  proprietary 
business  or  financial  information,  pending 
completion  of  the  full  divestiture.  Sprint  is 
precluded  by  the  stipulation  from  permitting  any 
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This  narrow  question  differs 
significantly  from  the  issues  relating  to 
this  transaction  that  are  still  imder 
consideration  by  other  United  States 
and  European  authorities.  Both  the 
Federal  Communications  Commission 
("FCC")  and  the  European  Commission 
have  separate  pending  investigations  of 
this  transaction,  and  the  European 
Commission  is  also  investigating  the 
formation  of  the  Atlas  alUance  between 
FT  and  DT.  These  authorities,  based  on 
their  public  statements,  are  expected  to 
complete  their  investigations  before  the 
close  of  1995.  The  FCC's  review  of  this 
transaction,  imder  the  "pubUc  interest" 
mandate  of  the  Commimications  Act  of 
1934,  may  involve  broader  issues  of 
foreign  market  access  and  the 
appropriateness  of  permitting 
substantial  investments  in  United  States 
telecommimications  carriers  by  foreign 
monopohsts  whose  conduct  already 
causes  harm  to  United  States 
consumers,  subjects  on  which  the  FCC 
also  has  a  general  rulemaking  procedure 
in  progress.**  The  European 
Commission's  jurisdictional 
responsibilities  differ  from  those  of 
United  States  antitrust  and  regulatory 
authorities,  being  focused  on  commerce 
among  and  within  EU  member  states. 
The  European  Commission  has  already 
indicated  that  it  has  serious  concerns 
about  the  loss  of  actual  or  potential 
competition  between  FT  and  DT  in 
Europe  resulting  from  the  formation  of 
the  Altas  aUiance,  an  issue  that  is 
outside  the  scope  of  United  States 
antitrust  review  and  so  is  not  addressed 
by  the  relief  in  the  proposed  Final 
Judgment.**  Thus,  the  entry  of  this  Final 
Judgment  is  not  intended  to  affect  the 
ability  of  the  FCC  or  the  European 


FT  or  DT  directors  to  serve  on  its  board  if  FT  or 
DT  directors  of  Infonet  are  still  exercising  voting 
rights,  or  if  those  directors  remain  on  the  Infonet 
board  for  more  than  45  days  after  FT  or  DT  have 
acquired  any  of  Sprint's  securities. 

>s  See  Market  Entry  and  Regulation  of  Foreign- 
affiliated  EnUties.  IB  Docket  No.  95-22,  FCC  95-53. 
Notice  of  Proposed  Rulemaking  (released  February 
17, 1995),  and  the  Reply  Comments  of  the  United 
States  Department  of  Justice,  filed  in  this  FCC 
rulemaking  proceeding  on  May  12, 1995. 

^*0n  May  23,  1995,  the  European  Commission 
sent  a  "warning  letter"  to  FT  and  DT  advising  them 
of  the  intent  of  Commission  sXaR  to  take  a  negative 
position  with  regard  to  the  Atlas  transaction  and  to 
propose  to  the  Coomiission  that  the  transaction  be 
prohibited.  The  European  Commission  has 
expressed  particular  concern  about  the  dominant 
ptMitions  of  FT  and  DT  in  their  home  markets  and 
the  loss  of  competition  in  data  telecommunications 
services.  FT  and  DT  have  been  given  until 
September  15, 1995  to  present  proposals  to  change 
their  transaction  to  meet  the  European 
Commission's  competition  concerns.  If  no 
satisfactory  action  is  taken  by  that  time,  the  next 
step  in  the  European  Commission's  investigation 
would  be  to  issue  a  formal  "statement  of 
objections,"  the  European  equivalent  of  an  antitrust 
complaints 


Commission  to  take  additional  measures 
they  may  find  necessary  to  address  the 
issues  within  their  areas  of 
responsibility. 

The  proposed  Final  Judgment  in  this 
case  has  many  features  and  provisions 
in  common  with  the  consent  decree 
previously  entered  by  this  Court  on 
September  29,  1994  in  United  States  v. 
MCI  Communications  Corp.,  No.  94- 
1317  (TFH)  (D.D.C.),  and  pubUshed  in 
the  Federal  Register  at  59  Fed.  Reg. 
33009  (June  27, 1994).  following  the 
United  States'  investigation  of  the 
strategic  aUiance  between  BT  and  MQ 
to  form  Concert.  That  transaction  aimed 
to  provide  similar  international 
telecommunications  and  enhanced 
telecommunications  services,  and  also 
involved  a  20%  equity  investment  by  a 
foreign  telecommimications  provider  in 
a  United  States  international  carrier. 
There  are,  however,  crucial  differences 
between  this  transaction  and  the  BT- 
MCI  alUance.  Although  BT  continued  to 
have  some  market  power  in  basic 
telecommimications  services  and 
facihties  and  control  over  local 
bottlenecks  in  the  United  Kingdom  at 
the  time  it  formed  its  alliance  with  MCI, 
all  of  its  lines  of  business  were  already 
open  to  competition  and  BT  actually 
faced  facihties-based  competition  to 
some  extent  at  all  levels,  from 
independent  carriers  and  cable 
television  companies.  Moreover,  since 
1993  BT  has  ceased  to  be  government- 
owned,  so  that  it  is  independent  &Y)m  its 
government  regulator  in  the  United 
Kingdom.  Here,  in  contrast,  FT  and  DT 
retain  legal  monopoUes  over  three- 
quarters  of  all  telecommunications 
business  in  France  and  Germany,  as 
measured  by  revenues,  and  have  market 
power  over  additional  types  of  services 
such  as  public  data  networks  that  have 
already  become  competitive  in  the 
United  Kingdom.  FT  and  DT  do  not 
have  the  same  degree  of  independent 
regulatory  oversight  of  their  conduct  by 
national  authorities  as  BT,  because  of 
their  continuing  government  ownership. 
Accordingly,  in  this  transaction  it  was 
necessary  to  impose  more  stringent 
conditions  governing  the  relationship 
between  FT  and  DT  on  the  one  hand, 
and  Sprint  and  the  joint  venture  on  the 
other,  particularly  in  the  period  before 
France  and  Germany  fully  liberalize 
their  telecommunications  markets 
pursuant  to  EU  requirements,  in  order 
adequately  to  protect  competition. 

The  proposed  Final  Judgment  reflects 
the  differences  between  the  French  and 
German  telecommunications  markets 
and  that  in  the  United  Kingdom  by 
operating  in  two  phases.  The  first  phase, 
"Phase  I,"  is  that  period  of  time  after  the 
entry  of  this  Final  Judgment  and  before 


all  of  the  conditions  that  must  be  met  to 
commence  Phase  n  have  been  satisfied. 
Essentially,  Phase  I  of  the  proposed 
Final  Judgment  will  be  in  effect  until  all 
prohibitions  on  competition  have  been 
removed,  and  actual  competitors  have 
been  Ucensed,  in  France  and  Germany. 
The  shift  from  Phase  I  to  Phase  II  is 
assessed  separately  for  France  and  for 
Germany,  so  that  the  development  of  a 
competitive  market  in  one  country  will 
be  taken  into  accoimt  notwithstanding 
delays  in  the  other. 

Phase  n  begins  for  France,  and  for 
Germany,  when  the  national 
government  of  that  country  has  taken 
two  key  steps,  as  stated  in  Section  V.Q. 
First,  the  government  must  have 
removed  all  of  the  legal  prohibitions  on 
(a)  the  construction,  ownership  or 
control  of  both  domestic  and 
international  telecommunications 
facilities,  and  use  of  such  facihties  to 
provide  any  telecommunications  or 
enhanced  telecommunications  services, 
and  (b)  the  provision  of  pubUc  switched 
domestic  and  international  voice 
services,  by  entities  other  than  FT  and 
DT  and  their  affiUates.  Second,  the 
government  must  have  issued  one  or 
more  hcenses  or  other  necessary 
authorizations,  to  entities  other  than 
and  unaffihated  with  FT,  DT,  Sprint  or 
Joint  Venture  Co.,  for  all  of  the 
following:  (a)  The  construction  or 
ownership,  control,  of  both  (i)  domestic 
telecommunications  facilities  to  serve 
territory  in  which  one-iialf  or  more  of 
the  national  populations  of  France  and 
Germany  reside,  and  (ii)  international 
telecommunications  facihties  capable  of 
being  used  to  provide  a  competitive 
facihties-based  alternative,  directly  or 
indirectly,  between  France  and 
Germany  and  the  United  States;  and  (b) 
the  provision  of  pubhc  switched 
domestic  long  distance  voice  services, 
"without  any  limitation  on  geographic 
scope  or  types  of  services  offered,  and 
international  voice  service  between  the 
United  States  and  France  and  Germany. 
The  phrase  "competitive  facihties-based 
alternative,"  as  used  herein,  signifies 
that  the  hcensed  competitors  must  have 
authority  to  construct  or  own  a 
sufficiently  large  amount  of 
international  capacity  that  other 
providers  would  have  a  reahstic 
alternative  to  the  use  of  the 
international  facihties  of  FT  or  DT,  and 
is  not  satisfied  by  authorization  to 
construct  or  own  an  insubstantial 
number  of  international  circuits.  The 
requirement  herein  that  all  legal 
prohibitions  on  the  provision  of  services 
and  facilities  have  been  removed  refers 
only  to  prohibitions  on  entities'  ability 
to  provide  service  and  to  construct,  own 
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and  operate  facilities.  It  is  not  intended 
to  apply  to  the  establishment  of  neutral 
conditions  for  the  provision  of  service 
by  the  national  governments  of  France 
or  Germany,  such  as  contributions  to  the 
funding  of  universal  service  or 
obligations  to  obtain  a  license. 

The  substantive  restrictions  and 
requirements  contained  in  Section  II  of 
the  proposed  Final  Judgment  continue 
throu^out  the  entire  term  of  the  decree, 
which  is  five  years  from  the 
commencement  of  Phase  D  in  both 
France  and  Germany.  The  Section  II 
restrictions  are  for  the  most  part  similar 
to  those  in  the  MQ  decree,  including 
transparency  and  confidentiality 
requirements,  though  in  some  respects 
they  are  broader,  in  particular  with 
respect  to  open  licensing  of  other 
United  States  competitors.  Other 
restrictions,  those  contained  in  Section 
in,  terminate  at  the  onset  of  Phase  11, 
separately  for  France  and  for  Germany 
unless  specifically  stated  otherwise.  The 
Section  III  restrictions  lasting  through 
Phase  I  include  limits  on  the  scope  of 
activities  of  Sprint  and  Joint  Venture 
Co.,  and  behavioral  prohibitions 
apphcable  to  Sprint  and  Joint  Venture 
Co.  These  provisions  are  intended  to 
foster  competition  in  international 
telecommunications  services  and 
seamless  services,  by  ensuring  that 
Sprint  and  Joint  Venture  Co.  do  not 
receive  various  types  of  advantages  over 
competitors  from  their  association  with 
the  FT  and  DT  monopoUes. 

Generally  speaking,  during  Phase  II 
the  proposed  Final  Judgment  relies  to  a 
greater  extent  on  enforcement  by 
national  regulatory  authorities  in 
Europe,  the  EU  itself,  and  the  FCC  in  the 
United  States  to  protect  competition, 
while  during  Phase  I  the  proposed  Final 
Judgment  provides  for  additional  types 
of  injimctive  relief  to  ensure  that  Sprint 
and  Joint  Venture  Co.  do  not  benefit 
from  anticompetitive  conduct  by  FT  and 
DT.  This  distinction  is  reasonable  in  the 
circumstances  of  this  transaction, 
because  there  is  considerably  greater 
potential  for  competitive  abuses  to 
occiu  in  the  period  while  competitors 
have  no  legal  alternative  to  using  FT's 
and  DT's  facilities  and  services,  and 
before  the  EU  and  the  French  and 
German  governments  finish 
implementing  their  program  of 
regulatory  reform,  which  is  necessary  in 
order  to  ensiu«  nondiscriminatory 
hcensing  and  interconnection  for 
competitors  and  provision  of  services  by 
dominant  carriers  on  an  open  and 
nondiscriminatory  basis.  Although  the 
proposed  Final  Judgment  does  not 
specifically  reference  all  of  the 
directives  and  measures  envisioned  by 
the  European  authorities,  an  underlying 


assvimption  is  that  these  authorities  will 
carry  out  their  publicly  announced 
intention  of  having  all  the  key 
regulatory  measures  needed  for 
development  of  effective  competition  in 
place  by  the  time  full  liberalization  is  to 
take  effect  in  1998. 

The  various  requirements  and 
restrictions  of  this  proposed  Final 
Judgment,  in  combination,  will 
substantially  diminish  the  risk  of  abuse 
of  FT  and  DT's  market  power  to 
discriminate  or  otherwise  afford 
anticompetitive  advantages  to  Sprint 
and  Joint  Venture  Co.*'  They  will  do  so 
by  making  discrimination, 
disproportionate  return  of  traffic  and 
cross-subsidization  easier  to  detect  and 
prevent,  by  precluding  the  misuse  of 
confidential  information  obtained  by  FT 
and  DT  from  Sprint's  and  Joint  Ventvue 
Co.'s  competitors,  by  precluding  Sprint 
and  Joint  Venture  Co.  from  benefiting,  by 
delays  in  licensing  of  competitors  or 
refusal  to  license  competitors  by  the 
French  and  German  governments,  by 
ensiuing  that  Sprint  and  Joint  Venture 
Co.  are  not  the  exclusive  recipients  of 
operating  agreements  frran  FT  or  DT  for 
any  services,  and  by  ensuring  that 
access  to  the  public  switched  networks 
and  public  data  networks  in  France  and 
Germany  is  not  impaired  by  adoption  of 
proprietary  or  nonstandard  protocols. 
The  object  of  these  substantive  terms  is 
to  ensure  that  Sprint,  as  the  result  of  its 
direct  affiliation  with  FT  and  DT  or  its 
position  as  the  exclusii^a  distributor  of 
Joint  Venture  Co.  services  in  the  United 
States,  as  well  as  Joint  Venture  Co. 
itself,  are  not  given  an  advantage  over 
their  competitors  in  the  United  States  to 
the  detriment  of  competition  or 
consumers. 

Several  key  terms  are  employed 
throughout  the  substantive  obligations 
and  restrictions  of  Sections  11  and  III  of 
the  Final  Judgment,  defining  the  scope 
of  these  provisions. 
"Telecommunications  service"  (as 
defined  in  Section  V.U)  includes 
ordinary  switched  voice  telephony  and 
private  circuits  as  well  as  conveyance 
(including  transmission,  switching  and 
receiving)  of  data  and  video 
information,  and  signaling,  translation 
and  conversion  in  tiie  network.  These 
basic  telecommunications  services  are 
the  bulk  of  existing 
telecommunications,  and  are  licensed 
and  regulated  to  some  degree  in  the 
United  States  and  in  France  and 
Germany,  although  not  in  the  same 
manner  in  each  country.  There  are 


relatively  few  major  providers  of  these 
services  in  the  United  States,  and  in 
France  and  Germany  FT  and  DT  remain 
the  monopoly  or  the  dominant 
providers  of  most  of  these  services.  In 
contrast,  an  "enhanced 
telecommunications  service"  (as 
defined  in  Section  V.H),  uses 
telecommxmications  services  as  a 
foundation  to  provide  various  advanced 
and  intelligent  applications  of 
additional  value  to  users.  Enhanced 
telecommunications  services  are  subject 
to  little  or  no  regulation  in  the  United 
States,  and  face  considerably  less 
regulation  than  basic  services  in  France 
and  Germany,  with  few  if  any  legal 
restrictions  on  entry. '"  The  number  of 
providers  of  enhanced 
telecommunications  services  is  oftm 
greater  than  for  basic 
telecommunications  services,  {dthough 
all  such  providers  must  have  access  to 
basic  telecommuni cations  services, 
including  network  interconnection  and 
transmission  facilities,  in  order  to  do 
business.*^ 

"FT  or  DT  Products  and  Services"  (as 
defined  in  Section  V.L)  are  also  rsferred 
to  throughout  the  Final  Judgment.  This 
term  encompasses  any  of  an  eniunerated 
list  of  telecommunications  and 
enhanced  telecommunications  services 
or  facilities  in  France  or  Germany,  or 
between  the  United  States  and  France  or 
the  United  States  and  Germany,  that  are 
provided  by  FT  or  DT.  These  services 
are  correspondent  services,^''  dedicated 
or  switched  transit  services,  leased 
lines,  international  half  circuits  between 
the  United  States  and  France  and  the 
United  States  and  Germany,^*  and 
interconnection  to  the  FT  and  DT  public 


"Joint  Venture  Co.  i«  broadly  defined  in  Sections 
V.A  and  V.O  to  ensure  that  the  entire  joint  venture 
will  be  subject  to  the  Final  ludgment,  regardless  of 
the  forms  that  it  may  take  or  restructuring  that  may 


'*The  definitions  of  "telecommunications 
services"  and  "enhanced  telecommunications 
services"  in  the  Final  Judgment  are  based  on  the 
distinction  between  basic  services  and  enhanced 
services  recognized  by  the  FCC,  as  well  as  similar 
concepts  in  EU  law  and  in  France  and  Germany, 
where  "value-added  services"  are  referred  to  in  a 
sense  similar  to  enhanced  services.  The  definitions 
do  not  duplicate  those  used  by  any  of  the  national 
regulatory  authorities,  which  differ  somewhat  in 
tenninology,  but  they  incorporate  as  much  as 
possible  the  underlying  concepts,  while  ensuring 
consistent  treatment  within  the  context  of  this 
judgment  for  services  offered  in  the  United  States, 
France  and  Germany. 

'•If  an  activity  is  a  "telecommunications  service" 
as  defined  in  the  Final  Judgment,  it  remains  so 
when  it  is  offered  or  bundled  with  enhanctid 
services  or  other  equipment,  facilities,  or  service*, 
or  if  it  is  called  a  "package  of  facilities"  or 
something  other  than  a  telecommunications  service. 

"Correspondent  services,  under  this  proposed 
Final  Judgment,  include  not  only  the  standard 
switched  IDDD  international  voice  call,  but  also 
other  services  such  as  Virtual  Private  Networks 
offered  on  a  correspondent  basis. 

"  Leased  lines  and  international  half-circuits  may 
be  excluded  from  the  list  by  mutual  agreement  of 
the  United  States  and  the  defendants  if  they  concur 
that  effective  competition  exists  to  such  facilities 
provided  by  DT  or  FT. 
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switched  telephone  networks  (including 
Integrated  Services  Digital  Network 
interconnection).  All  of  the  services 
covered  by  this  term  are  ones  over 
which  FT  and  DT  continue  to  exercise 
market  power  in  their  home  cotmtries, 
and  many  of  the  services  described  as 
"FT  or  DT  Products  and  Services"  are 
those  within  the  scope  of  FT's  and  DT's 
legal  monopolies,  but  the  list  of  FT  or 
DT  Products  and  Services  is  not  limited 
to  services  or  facilities  that  are  reserved 
exclusively  to  FT  or  DT  imder  the  laws 
of  France  or  Germany. 

One  significant  category  of  services 
over  which  FT  and  DT  continue  to  have 
market  power  in  their  home  countries, 
public  data  networks,  is  not  included  in 
the  list  of  FT  or  DT  Products  and 
Services.  Because  data  networks  operate 
in  significantly  different  ways  from  the 
public  voice  networks,  and  face  some 
actual  competition  in  France  and 
Germany,  the  competitive  risks  arising 
from  this  transaction  due  to  FT's  and 
DT's  market  power  in  data  services 
differed  from  the  competitive  risks 
associated  with  FT's  and  DT's  provision 
of  correspondent  services,  transit 
services,  leased  lines  or  connection  to 
the  French  and  German  public  switched 
networks.  Several  specific  provisions  of 
the  proposed  Final  Judgment  do, 
however,  place  restrictions  and 
obUgatlons  on  the  relationship  of  the 
joint  ventiue  and  Sprint  with  FT's  and 
DT's  public  data  networks  in  their,  home 
countries,  in  order  to  limit  risks  of  abuse 
of  FT's  and  DT's  market  power  in  this 
area.  Moreover,  the  most  important 
components  of  the  public  data 
networks,  the  leased  lines,  are  included 
in  the  definition  of  FT  or  DT  Products 
and  Services. 

Although  the  proposed  Final 
Judgment  generally  makes  no 
distinction  between  FT,  DT,  and  their 
Atlas  alliance,  but  treats  them  all 
together  so  as  to  ensiue  that  Atlas  is  not 
used  as  a  vehicle  to  circvmivent  the 
decree,  the  definition  of  FT  or  DT 
Products  and  Services  does  not  include 
enhanced  correspondent  services  that 
Atlas  provides  on  its  own,  rather  than 
by  reselling  or  acting  as  a  sales  agent  for 
FT  or  DT,  unless  the  enhanced 
correspondent  services  involve 
Interconnection  to  the  public  data 
networks.  This  limited  exception  was 
intended  to  facifitate  the  development 
of  enhanced  services  through  Atlas,  and 
not  to  permit  FT  or  DT  simply  to 
transfer  their  existing  correspondent 
activities  into  Atlas  to  escape  the 
obligations  of  the  proposed  Find 
Judgment. 


2.  Restrictions  in  Effect  for  the  Term  of 
the  Decree 

Section  n  contains  substantive 
restrictions  and  obligations  which 
continue  throughout  the  full  duration  of 
the  decree.  These  include  transparency 
requirements  (Section  n.A), 
confidentiality  requirements  (Section 
n.B.),  and  limitations  on  the  ability  of 
Sprint  and  Joint  Venture  Co.  to  offer 
international  services  involving  France 
or  Germany,  or  provide  facilities  to  FT 
or  DT  for  such  services,  if  other  United 
States  international  telecommunications 
providers  are  not  permitted  to  provide 
the  same  services  (Section  n.C). 

a.  Transparency  Requlremnts.  Section 
n.A.  forbids  Sprint  or  Joint  Venture  Co. 
from  offering,  supplying,  distributing,  or 
otherwise  providing  any 
telecommunications  or  enhanced 
telecommimications  service  that  makes 
use  of  telecommunications  services 
provided  by  FT  in  France  or  between 
the  United  States  and  France,  or  DT  in 
Germany  or  between  the  United  States 
and  Germany,  imless  Sprint  or  Joint 
Venture  Co.  disclose  certain  types  of 
information.  Because  these  transparency 
requirements  may  be  affected  by 
changes  in  regulation  or  other 
circiunstances.  Section  n.A  provides  the 
United  States  with  the  ability  to  waive 
these  requirements  in  whole  or  in  part. 

Piusuant  to  Section  V.F.,  Sprint  and 
Joint  Ventiu*  Co.  will  provide  the 
information  to  the  Department  of 
Justice,  which  may  then  disclose  the 
information  to  any  United  States 
international  telecommunications 
provider  that  holds  or  has  applied  for  a 
license,  from  either  the  FCC,  the  French 
DGPT  or  the  German  BMPT,  to  provide 
international  telecommimications 
services  between  the  United  States  and 
either  France  or  Germany,  or  who 
actually  provides  international 
telecommunications  services  between 
the  United  States  and  either  France  or 
Germany,  for  services  where  no  license 
is  required.  This  will  enable  the 
principal  competitors  of  Sprint  and 
Joint  Ventiu«  Co.  to  monitor  whether 
either  of  these  companies  is  receiving 
more  favorable  treatment  from  either  FT 
or  DT  than  competitors  receive,  and 
would  provide  them  with  evidence  that 
could  be  used  to  make  a  complaint  to 
any  governmental  authorities  in  the 
United  States  or  France  or  Germany.  In 
particular,  this  information  could  be 
used  by  competitors  to  identify 
violations  of  the  Phase  I  restrictions  of 
the  proposed  Final  Judgment  to  the 
Department  of  Justice  while  those 
provisions  remain  in  effect,  and  the 
Department  of  Justice  could  also  use  the 


information  to  detect  violations  on  its 
own  initiative. 

"United  States  international 
telecommunications  provider,"  as 
defined  in  Section  V.W.,  includes 
subsidiaries  and  affiliates  of  such 
providers,  as  well  as  entities  with  which 
a  United  States  international 
telecommimications  provider  is 
affiliated,  where  a  10%  or  greater  equity 
interest  exists,  so  that  international  joint 
ventures  and  foreign  strategic  alUes  with 
equity  investments  in  a  U.S.  provider,  as 
in  the  BT-MQ  Concert  relationship,  can 
qualify  for  access  to  the  information. 

Disclosure  by  the  Department  of 
Justice  to  any  provider  described  above 
will  be  made  only  upon  agreement  by 
the  provider,  in  the  form  prescribed  In 
the  Stipulation  entered  into  by  Sprint 
and  Joint  Ventvire  Co.  and  the  United 
States  on  July  13, 1995,  not  to  use  such 
non-public  information  for  commercial 
purposes  and  not  to  disclose  such  non- 
public information  to  any  other  person, 
apart  from  governmental  authorities  in 
the  United  States,  France  or  Germany. 
The  term  "governmental  authorities"  is 
used  broadly  and  includes  independent 
agencies.  Entities  receiving  this 
information  from  the  Department  of 
Justice  would  be  required  to  sign  a 
confidentiality  agreement  with  the 
Department,  obligating  them  not  to 
disclose  non-public  information  to  any 
persons  other  than  governmental 
authorities.  The  stipulation  between  the 
defendants  and  the  United  States 
describes  the  form  of  a  confidentiaUty 
agreement  in  more  detail.  This 
confidentiality  provision  was  adopted  to 
prevent  wider  dissemination  of 
defendants'  non-public  business 
information  than  is  necessary  to  detect 
and  prevent  anticompetitive  conduct. 

Seven  categories  ol  information  must 
be  disclosed  pursuant  to  the 
transparency  provisions  in  Section  n.A. 
Three  of  the  categories  apply  to  Joint 
Venttue  Co.,  two  apply  to  Sprint,  and 
two  apply  to  both  companies. 

Joint  Venture  Co.  will  make  extensive 
use  of  interconnection  with  the  public 
switched  telephone  networks  of  FT  and 
DT  in  France  and  Germany  to  provide 
telecommunications  and  enhanced 
is  lecommunications  services,  as  well  as 
cblaining  leased  lines  and  international 
half-circuits  from  FT  and  DT  for  Joint 
Venture  Co.'s  backbone  network.  These 
relationships  make  it  necessary  to 
impose  disclosure  obligations  on  Joint 
Venture  Co.  in  the  following  areas. 

First,  under  Section  n.A.l,  Joint 
Ventiu«  Co.  must  disclose  the  prices, 
terms  and  conditions,  including 
applicable  discoimts,  on  which  FT  or 
DT  Projects  and  Services  are  provided 
in  France  or  Germany  to  Joint  Ventm« 
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Co.  pursuant  to  interconnection 
agreements.  Interconnection  agreements 
are  specific  arrangement  (see  Section 
V.N)  by  which  other  service  providers 
in  France  and  in  Germany  receive  rights 
to  connect  their  systems  to  FT's  or  EJT's 
public  switched  telephone  networks 
and  have  FT  and  DT  complete  delivery 
of  traffic,  on  terms  that  may  differ  firom 
those  available  to  retail  customers. 
Section  II. A.  1  will  compel  Joint  Ventiue 
Co.  to  disclose  to  competitors  that  actual 
prices  FT  and  DT  charges  it  for 
interconnection,  as  well  as  non-price 
terms.  Such  publication  is  not  required 
under  current  French  or  German  law, 
which  permits  FT  and  DT  to  enter  into 
individual  commercial  negotiations 
with  their  competitors  for 
interconnection  and  not  disclose  the 
terms  to  other  providers,  thereby 
increasing  opportunities  for 
discrimination. 

Second,  Section  II.A.2  imposes 
similar  disclosure  (^ligations  on  Joint 
Ventiu*  Co.  for  the  prices,  terms  and 
conditions,  including  any  discoimts,  of 
any  other  FT  or  DT  Products  and 
Services  it  obtains  in  France  from  FT  or 
in  Germany  from  DT  for  use  in 
providing  telecommimications  or 
enhanced  telecommunications  services 
between  the  United  States  and  France  or 
the  United  States  and  Germany.  Among 
the  most  important  FT  or  DT  Products 
and  Services  covered  by  this  provision 
are  the  leased  lines  and  international 
half-ciroiits  that  would  be  used  in  Joint 
Ventiue  Co.'s  own  backbone  network  for 
seamless  services.  Although  some  of 
these  types  of  information  are  already 
discloseid  by  FT  and  DT  in  their  retail 
tariffs  piusuant  to  French  and  German 
regulation.  Section  n.A.2  ensiues 
comprehensive  transparency  to  prevent 
discrimination,  including  disclosure  of 
any  commercially  negotiated  off-tariff 
discoimts  or  special  service 
arrangements,  and  disclosure  of 
arrangements  for  international  facilities, 
which  are  subject  to  less  regulatory 
oversight  than  are  domestic  services  in 
France  and  Germany.  This  provision 
also  applies  to  the  terms  on  which  FT 
and  DT  Products  and  Services  are 
provided  to  customers  in  France  and 
Germany  in  conjunction  with  Joint 
Venture  Co.  services  when  FT  or  DT  is 
acting  as  the  distributor  for  Joint 
Venture  Co.,  thus  faciUtating  detection 
of  discrimination  in  bimdling  of 
services. 

Third,  Section  n.A.4  requires  Joint 
Ventiu«  Co.  to  provide  additional 
information  about  the  specific  FT  or  DT 
Products  and  Services  that  it  receives 
from  FT  in  France  and  DT  in  Germany 
for  use  by  Joint  Venture  Co.  to  supply 
telecommimications  or  enhanced 


telecommunications  services  between 
the  United  States  and  France  or 
Germany,  as  well  as  the  services  FT 
provides  directly  to  custcnners  in  France 
and  the  services  DT  provides  directly  to 
customers  in  Germany  as  the  distributor 
for  Joint  Venture  Co.  Joint  Venture  Co. 
is  required  to  disclose  (i)  the  types  of 
circuits,  including  their  capacity,  and 
other  telecommunications  services 
provided,  (ii)  information  concerning 
the  actual  average  times  between  ordw 
and  delivery  of  circuits,  and  (iii)  the 
number  of  outages  and  actual  average 
times  between  fault  report  and 
restoration  for  various  categories  of 
circuits.  These  types  of  information  are 
not  otherwise  disclosed  under  existing 
regulations  in  France  or  Germany, 
which  only  provide  for  disclosure  of 
much  more  general  and  non-provider 
specific  information  concerning  service 
quality.  The  mandated  disclosures  here 
are  important  to  the  detection  of  various 
types  of  discrimination  involving 
provisioning  and  quality  of  services. 
Where  Joint  Venture  Co.  has  to  disclose 
particular  telecommunications  services 
provided,  it  is  required  to  identify  the 
services  and  provide  reasonable  detail 
about  them  (if  not  already  published). 
However,  if  a  product  or  service  is  sold 
as  a  unit,  separate  underlying  facilities 
need  only  be  disclosed  to  the  extent 
necessary  to  identify  the  product  or 
service  and  the  means  of 
interconnection.  Joint  Venture  Co.  is  not 
required  to  identify  individual 
customers  or  the  locations  of  circuits 
and  services  dedicated  to  particular 
customers. 

Sprint's  relationship  with  FT  and  DT 
in  the  provision  of  international 
telecommunications  services  will  be 
less  complex  than  Joint  Venture  Co.'s, 
because  of  Sprint's  agreements  not  to 
compete  with  Joint  Venture  Co.  and  not 
to  compete  with  FT  and  DT  in  their 
home  countries,  France  and  Germany. 
Spring  will  continue  to  provide 
international  correspondent  switched 
services  and  private  line  services 
together  with  FT  and  DT.  To  ensure 
greater  transparency  in  Sprint's  dealings 
with  FT  and  DT,  Section  II.A  contains 
two  sets  of  disclosure  obligations 
specifically  applicable  to  Sprint. 

Section  II.A.3  applies  to  any 
international  switched 
telecommunications  or  enhanced 
telecommunications  services  provided 
by  Sprint  and  FT  or  by  Sprint  and  DT 
on  a  correspondent  basis  between  the 
United  States  and  France  or  between  the 
United  States  and  Germany.  It  requires 
Sprint  to  disclose  both  the  accounting 
and  settlement  rates,  and  other  terms 
and  conditions,  applicable  to  any  of 
'Jiese  services,  including  the 


methodology  by  which  proportionate 
return  of  international  traffic  is 
calculated.  When  there  is  no  specific 
agreement  between  Sprint  and  FT  or 
between  Sprint  and  UT  setting  forth  this 
information,  Sprint  must  state  the  rates, 
terms  and  conditions  on  which  the 
service  is  actually  provided.  In  addition, 
where  different  accounting  rates  exist 
for  types  of  services  that  FT  or  DT 
combine  for  purposes  of  calculating  the 
proportionate  return  due  to  United 
States  international  telecommunications 
providers,  Sprint  must  disclose  its  own 
minutes  of  traffic  in  each  separate 
accounting  rate  category  so  that  the 
other  United  States  providers  can 
determine  whether  Uiey  are  being  sent 
the  appropriate  shares  of  traffic  from  FT 
or  DT,  unless  they  already  receive  the 
necessary  data  (such  as  total  traffic 
volumes  in  each  rate  category).  This 
latter  obligation  addresses  a  particular 
type  of  possible  discrimination  in 
international  services,  known  as 
"grooming,"  by  which  a  foreign  carrier 
can  favor  particular  United  States 
correspondents  with  traffic  of  superior 
value  while  appearing  to  allocate 
minutes  of  traffic  on  a  proportionate 
basis.  Today  some  of  the  types  of 
information  covered  by  Section  n.A.3, 
such  as  agreed-upon  accounting  rates, 
are  supplied  to  the  FCC  and  are 
published,  but  other  types  of 
information,  including  proportionate 
return  data,  are  only  provided  at  the 
discretion  of  FT  and  DT  pursuant  to 
voluntary  arrangements  with  U.S. 
Carriers.  Where  information  has  already 
been  made  available  to  competitors. 
Section  n.A.3  of  the  Final  Judgment 
does  not  require  Sprint  to  provide  it  to 
the  Department  of  Justice.  Section  III.E, 
however,  contains  additional  and  more 
extensive  obligations  concerning 
disclosure  of  information  on 
proportionate  return  traffic  that  are  in 
effect  during  Phase  I. 

Section  n.A.5  requires  Sprint  to 
provide  information  about  the  United 
States-France  and  the  United  States- 
Germany  international  circuits  it 
provides  jointly  with  either  FT  or  DT. 
Sprint  must  disclose  for  international 
private  circuits  (i)  the  actual  average 
times  between  order  and  delivery  by  FT 
or  DT,  and  (ii)  the  actual  average  time 
intervals  between  fault  report  and 
restoration  in  specific  areas  of  the 
international  facihty  and  the  overseas 
network.  This  information  is  similar  to 
types  of  information  Joint  Venture  Co. 
provides  under  Section  n.A.4  and  serves 
similar  purposes.  Sprint  is  also 
required,  for  circuits  used  to  provide 
international  switched  services  on  a 
correspondent  basis  between  the  United 


Federal  Register  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Notices  44069 


States  and  France  and  between  the 
Ufiited  States  and  Germany,  to  identify 
(i)  average  numbers  of  circuit 
equivalents  available  to  Sprint  during 
the  busy  hour  and  (ii)  the  percentage  of 
calls  that  failed  to  complete  during  the 
busy  hour.  None  of  the  information 
disclosed  under  Section  n.A.5  is  made 
public  today  under  existing  regulation, 
and  this  information  would  have 
substantial  value  in  focilitating 
detection  of  discrimination  in  the 
provision  and  quality  of  services. 

Two  types  oiinformation  must  be 
disclosed  by  both  Joint  Venture  Co.  and 
Sprint,  as  either  company  might  be  the 
beneficiary  of  discrimination  in  these 
areas.  First,  under  Section  n.A.6  Sprint 
and  Joint  Venture  Co.  are  required  to 
disclose  information  that  either  entity 
receives  from  FT  or  DT  about  any 
material  change  or  decision  relating  to 
the  design  of,  technical  standards  used 
in,  or  points  of  interconnection  to  the 
FT  or  DT  public  switched  telephone 
networks  that  would  materially  affect 
the  terms  or  conditions  on  which 
Sprint,  Joint  Venture  Co.  or  any  other 
person  is  able  to  have  access  to,  or 
interconnect  with  these  networks  for 
tel9Communications  or  enhanced 
telecommunications  services  within 
France  or  Germany  or  between  the 
United  States  and  France  or  the  United 
States  and  Germany.  Disclosure  of 
information  of  this  nature  is  important 
to  ensure  that  Joint  Venture  Co.  and 
Sprint,  due  to  their  affiUation  with  FT 
and  DT,  are  not  given  commercial 
advantages  over  competitors  through 
advance  notice  of  network  changes  by 
FT  and  DT. 

Second,  under  Section  n.A.7,  Sprint 
and  Joint  Venture  Co.  are  required  to 
disclose  any  discounts  or  more 
favorable  terms  offered  by  FT  or  DT  to 
their  customers,  for  Ff  or  DT  Products 
and  Services,  that  are  conditioned  on 
Sprint  or  Joint  Venture  Co.  being 
selected  by  the  customers  as  the  United 
States  provider  of  a  telecommunications 
or  enhanced  telecommimications 
service.  This  provision  is  closely  related 
to  section  in.D.2,  which  prohibits 
diuing  Phase  I  any  such  bundling  or 
tying  arrangements,  but  it  continues  for 
the  duration  of  the  decree  to  ensure  that 
even  after  competition  has  been 
authorized,  any  such  arrangements  by 
FT  and  DT  will  have  to  be  disclosed, 
permitting  complaints  to  be  made  to 
regulatory  authorities. 

Under  Section  H.A,  Sprint  and  Joint 
Venture  Co.  are  required  to  disclose 
intellectual  property  or  proprietary 
information  only  if  it  is  one  of  the  types 
of  information  expressly  required  to  be 
disclosed  by  any  of  the  transparency 
obligations,  or  if  it  is  necessary  for 


United  States  international 
telecommunications  providers  to 
interconnect  with  the  public  switched 
telephone  networks  of  FT  or  DT,  or  is 
necessary  for  United  States  international 
telecommunications  providers  to  use 
FT's  or  DT's  international 
telecommunications  or  enhanced 
telecommunications  correspondent 
services.  Sprint  and  Joint  Venture  Co., 
as  well  as  FT  and  DT  indirecUy,  are  thus 
protected  against  overly  broad 
disclosure  of  such  valuable  commercial 
information. 

b.  Confidentiality  Requirements. 
Section  n.B  of  the  proposed  Final 
Judgment  constrains  the  ability  of  Sprint 
and  Joint  Venture  Co.  to  receive,  or  seek 
to  receive,  from  FT  or  DT  (including  FT 
or  DT-appointed  directors  on  the  board 
of  Sprint),  various  types  of  confidential 
information  that  FT  or  DT  obtain  from 
Sprint  and  Joint  Venture  Co.'s  United 
States  competitors.  Existing  regulatory 
requirements  do  not  adequately  protect 
any  of  this  information  from  disclosure. 

Under  Section  H.B.l  Sprint  and  Joint 
Venture  Co.  cannot  receive  information 
from  FT  or  DT  that  other  United  States 
international  telecommunications 
providers  identify  as  proprietary  and 
maintain  as  confidential,  but  that  has 
been  obtained  by  FT  or  DT  as  the  result 
of  their  provision  of  interconnection  or 
other  telecommimications  services  to 
U.S.  providers  in  France  or  Germany.  In 
order  to  obtain  interconnection  with  FT 
or  DT,  other  providers  would  have  to 
provide  FT  and  DT  with  detailed 
information  about  their  planned 
services  and  interconnection  needs.  As 
interconnection  needs  change  over  time, 
FT  and  DT  would  receive  more 
confidential  informaticm.  FT  and  DT 
may  also  learn  the  identities  and  service 
needs  of  particular  customers  of  their 
competitors  who  need  to  have  private 
circuits  interconnected  with  FT  or  DT. 
Of  course,  there  is  no  alternative  to 
interconnection  with  either  FT  or  DT 
because  of  their  monopolies  in  France 
and  Germany,  respectively,  and  even 
after  these  monopolies  are  lifted, 
competitors  will  stiU  need  to 
interconnect  with  FT  and  DT  to  some 
extent  because  of  their  dominant  market 
positions  and  the  ubiquity  of  their 
networks  in  France  and  Germany. 

Section  II.B.2  similarly  forbids  Sprint 
and  Joint  Venture  Co.  from  receiving 
from  FT  or  DT  confidential,  non-public 
information  that  FT  or  DT  obtain  bom 
other  United  States  international 
telecommunications  providers  through 
correspondent  relationships.  United 
States  international  telecommunications 
providers  have  no  alternative  at  present 
to  using  FT  or  DT  for  the  origination 
and  termination  of  international 


correspondent  traffic  in  France  and 
Germany,  and  even  after  current 
monoploy  restrictions  are  lifted,  they 
are  likely  to  remain  at  least  parUy 
dependent  on  FT  and  DT  for  delivery  of 
much  correspondent  traffic.  A  limited 
exception  is  provided  to  allow  Sprint  to 
obtain  certain  types  of  aggregate 
information  it  may  need  to  comply  with 
its  transparency  obligations  under 
Sections  II.A.3{ii)  and  n.A.5,  but  in  no 
circumstances  may  Sprint  use  this 
exception  to  receive  individual 
information  about  other  providers  that 
is  otherwise  prohibited  by  this  section. 

Finally,  Section  n.B. 3  addresses  a 
specific  competitive  risk  in  the  context 
of  international  correspondent 
relationships,  by  prohibiting  Sprint  or 
Joint  Venture  Co.  from  seeking  or 
accepting  from  FT  or  DT  any  non-public 
information  about  the  future  prices  or 
pricing  plans  of  any  competitor  of 
Sprint  in  the  provision  of  international 
telecommunications  services  between 
the  United  States  and  France  or  the 
United  States  and  Germany.  FT  and  DT 
and  their  United  States  correspondents, 
in  the  course  of  accounting  rate 
negotiations,  exchange  considerable 
information  including  business  plans 
and  traffic  projections.  Section  n.B. 3 
addresses  the  substantial  risk  of 
violation  of  Section  1  of  the  Sherman 
Act  that  would  arise  if  FT  or  DT  were 
to  obtain  non-public  pricing  information 
fitjm  Sprint's  competitors  once  FT  and 
DT  become  Sprint's  largest  owners,  by 
precluding  any  sharing  of  price 
information  through  FT  or  DT.  Risks  of 
price  collusion,  tacit  or  explicit,  are 
considerable  in  an  industry  with  a  small 
number  of  large  providers  offering 
similar  types  of  services. 

Finally,  Section  n.B.3  safeguards 
against  the  circumvention  of  the  above 
prohibitions  by  prohibiting  Sprint  and 
Joint  Venture  Co.  from  employing 
personnel  who  either  (i)  are  also 
employed  by  FT  or  DT  and  have  access 
to  the  types  of  information  that  Sprint 
and  Joint  Venture  Co.  are  not  permitted 
to  receive  from  FT  or  DT  under  Section 
n.B,  or  (ii)  have  been  employed  by  FT 
or  DT  within  the  preceding  six  months 
if  during  that  time,  they  received  any  of 
the  types  of  information  that  Sprint  and 
Joint  Venture  Co.  are  not  permitted  to 
receive  under  Section  n.B. 

c.  Open  Licensing.  Continued 
government  ownership  of  FT  and  DT 
creates  risks  that  other  United  States 
international  teleconununications 
providers  may  not  receive  licenses  or 
other  authorizations  for  the  French  and 
German  governments  that  are  needed  to 
provide  international 
telecommunications  and  enhanced 
telecommunications  services,  or  may 
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have  their  applications  substantially 
delayed.  This  is  a  particular  concern  in 
the  emerging  areas  of  seamless  services, 
where  a  provider  needs  to  able  to  offer 
8  service  on  an  end-to-end  basis  in  both 
the  United  States  and  France  or 
Germany.  Conversely,  Sprint  and  Joint 
Venture  Co.  may  have  more 
advantageous  opportimities  to  obtain 
Ucenses  in  France  and  Germany  due  to 
their  affiliation  with  FT  or  DT,  or  to 
provide  seamless  services  using  the 
licenses  of  their  monopoly  partners. 
Because  the  entire  area  of  pubhc  voice 
services  has  not  yet  been  opened  to 
competition  in  France  and  Germany, 
and  other  new  services  may  also  b» 
developed,  it  is  not  possible  to  identify 
each  service  for  which  this  type  of 
concern  may  arise.  International  voice 
resale  services,  however,  clearly  come 
within  the  area  of  potential  concern. 
Competition  in  international 
telecommunications  and  enhanced 
telecommunications  services  between 
the  United  States  and  France  and 
Germany,  including  seamless  services, 
would  be  adversely  affected  if  Sprint 
and  Joint  Venture  Co.  could  obtain 
rights  to  provide  any  services  that  are 
not  available  to  other  U.S.  firms. 
Exclusive  licensing  arrangements  could 
fdso  enable  FT  and  DT  to  divert 
international  traffic  from  their  home 
countries  to  the  United  States 
disproportionately  to  Sprint  through  the 
Joint  Venture  Go's  backbone  network,  or 
other  facilities  suppUed  by  Sprint. 

Accordingly,  Section  n.C  precludes 
Sprint  and  Joint  Venture  Co.  from 
offering,  or  providing  facilities  to  FT  or 
DT  enabUng  them  to  offer,  any 
particular  international 
teleconmumications  or  enhanced 
telecommunications  service  between  the 
United  States  or  France  or  Germany, 
imless  one  of  the  following  three 
conditions,  designed  to  ensure 
competitive  entry,  is  met.  First,  the 
service  may  be  offered  if  no  hcense  is 
required  in  France,  or  in  Germany,  to 
offer  the  service.  Second,  if  a  "class 
license,"  a  form  of  general  regulatory 
authorization  that  does  not  require 
individual  application,  is  required,  the 
service  may  be  offered  if  such  a  class 
Ucense  is  in  effect  in  France  and  in 
Germany  for  other  United  States 
international  teleconununications 
providers  not  affihated  with  FT,  DT, 
Sprint  or  Joint  Venture  Co.  Third,  if  an 
individual  Ucense  is  required  to  offer  a 
service  in  France  or  in  Germany, 
established  licensing  procedures  must 
be  in  effect  as  of  the  time  of  offering  of 
the  service  by  which  other  United  States 
international  teleconununications 
providers  are  also  able  to  secure  a 


Ucense,  and  either  (1)  one  or  more 
United  States  international 
telecommimications  providers  other 
then,  and  unaffiUated  with,  FT,  DT, 
Sprint  or  Joint  Ventxue  Co.  must  already 
have  a  Ucense  in  France  and  in 
Germany,  or  (ii)  if  Sprint,  Joint  Venture 
Co.,  FT  or  DT  is  the  first  to  seek  a 
Ucense,  other  United  States 
international  telecommunications 
providers  are  able  to  secure  a  license  in 
France  and  in  Germany  within  a 
reasonable  time,  in  no  event  longer  than 
it  took  Sprint,  Joint  Venture  Co,  FT  or 
DT  to  obtain  its  Ucense  (imless  the 
additional  time  required  is  due  to  delay 
caused  by  the  applicant).  These 
reqiiirements  are  both  service-specific 
and  coimtry-spedfic,  so  that  Sprint  and 
Joint  Vent\u«  Co.  would  not  be 
precluded  from  providing  a  service  for 
which  open  licensing  had  been 
estabUshed  merely  because  some  other 
type  of  service  remained  closed,  nor 
would  they  be  precluded  irom 
providing  a  service  involving  one 
coimtry  that  had  open  Ucensing  merely 
because  the  other  country  had  not 
satisfied  any  of  the  three  conditions. 
Because  government  ownership  of  FT 
and  DT  is  likely  to  continue  even  after 
the  conditions  for  Phase  II  of  the 
proposed  Final  Judgment  have  been 
satisfied,  it  is  necessary  to  have  this 
provision  remain  in  effect  for  the  entire 
diuation  of  the  decree. 

Section  II.C  does  not  apply  to  existing 
correspondent  services  j»ovided 
pursuant  to  bilateral  agreements  with 
FT  or  DT  that  have  also  been  made 
available  to  other  United  States 
international  telecommimications 
providers.  It  is  not  necessary  for  a  U.S. 
carrier  to  have  a  Ucense  in  France  or 
Germany  to  offer  voice  services,  or  other 
types  of  telecommunications  service, 
from  the  United  States  to  France  or 
Germany  on  a  correspondent  basis  using 
FT  or  DT,  although  it  is  necessary  to 
have  an  operating  agreement  with  FT  or 
DT  to  do  so. 

3.  Restrictions  Lasting  Through  Phase  I 

Section  III  contains  the  additional 
restrictions  and  obligations  that  are  in 
effect  through  Phase  I  of  the  decree, 
prior  to  the  removal  of  all  prohibitions 
on  fadUties-based  telecommunications 
competition  in  France  and  Germany  and 
the  licensing  of  competitors  in  those 
coimtries  providing  a  substantial 
competitive  alternative  to  FT  and  DT. 
These  restrictions  are  necessary  now  to 
protect  competition,  due  to  the 
monopoUes  FT  and  DT  continue  to  hold 
in  their  home  coimtries  combined  with 
their  government  ownership,  and  the 
significant  limitations  on  effective 
protection  of  competitors  and 


consumers  under  the  current  French 
and  German  regulatory  regimes.  These 
restrictions  in  Section  III  are  expected  to 
become  less  necessary  once  competition 
has  been  introduced  in  France  and 
Germany,  which  should  occur 
concurrently  with  the  regulatory  reform 
program  being  undertaken  by  the  EU 
authorities.  At  that  point,  competitors 
will  be  less  vulnerable  to  abuses  of 
market  power  by  FT  and  DT  because  of 
the  alternatives  available  for 
transmission  infrastructure,  and  should 
be  better  protected  by  European 
regulatory  requirements  to  the  extent 
that  they  continue  to  depend  on  the 
services  and  faciUties  of  FT  and  DT. 

The  Section  m  restrictions  include:  (1) 
Limitations  on  the  abiUty  of  Sprint  or 
Joint  Venture  Co.  to  acquire  ownership 
interests  in  or  control  over  certain  types 
of  facilities  now  owned  or  controlled  by 
FT  or  DT  (Section  m.  A-B);  (u)  a 
prohibition  on  Sprint  or  Joint  Venture 
Co.  providing  FT  or  DT  Products  and 
Services  on  an  exclusive  basis  (m.C); 
(ul)  a  prohibition  on  Sprint  or  Joint 
Venture  Co.  obtaining  FT  or  DT 
Products  and  Services  on  a 
discriminatory  basis  (in.D);  (iv) 
prohibitions  on  Sprint's  acceptance  of 
correspondent  telecommunications 
traffic  on  a  disproportionate  basis  (UI.E), 
or  having  any  exclusive  operating 
agreements  with  FT  or  DT  (III.G);  (v) 
prohibitions  on  cross-subsidization  of 
Sprint  or  Joint  Venture  Co.  by  FT  and 
TfT  (m.F),  and  (vi)  requirements  that 
Sprint  and  Joint  Venture  Co.  not  provide 
telecommiuiications  or  enhanced 
telecommimications  services  using  FT 
or  DT  Products  and  Services  or  pi^Uc 
data  networks,  if  FT  or  DT  have 
estaUished  proprietary  or 
nonstandardized  protocols  or  interfaces 
and  have  failed  to  continue  to  provide 
other  competitors  with  access  to  those 
services  and  networks  on  a  standardized 
basis  (III.H-I).  U 

a.  Limitations  on  Facilities 
Ownership.  Section  IE.  A  of  the 
proposed  Final  Judgment  prohibits 
Sprint  and  Joint  Venture  Co.  bom 
acquiring  ownership  interests  in  or 
control  over  (i)  any  faciUties  in  France 
or  Germany  that  are  legally  reserved  to 
FT  or  DT  (which  would  include,  for 
example,  the  public  switched  networks 
and  transmission  infrastructure),  or  (U) 
international  half  circuits  terminating  in 
France  or  Germany  that  are  used  for 
telecommimications  services  between 
the  United  States  and  France  or 
Germany.  If  other  providers  unaffiliated 
with  FT,  DT,  Sprint  or  Joint  Venture  Co. 
actually  own  and  control  such 
international  half-circuits,  Sprint  and 
Joint  Venture  Co.  can  also  acquire 
ownership  and  control  of  international 
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half-circuits,  but  only  to  the  extent  that 
and  in  no  greater  quantity  than  the 
aggregate  amount  of  such  half-circuits 
that  other  providers  have.  The 
limitation  on  ownership  or  control  of 
international  half-circuits  can  be  Ufted, 
if  the  United  States  and  defendants 
agree  that  meaningful  competition  exists 
to  the  half-circuits  provided  by  FT  or 
DT.  At  present,  although  the 
international  half-circuits  terminating 
within  France  and  Germany  £u«  stricfly 
speaking  not  within  the  scope  of  the 
domestic  monopoUes,  no  providers 
other  than  FT  and  DT  have  been 
authorized  to  operate  such  faciUties, 
and  no  meaningful  competition  to  FT's 
and  DT's  international  half-circuits 
exists.  Precluding  Sprint  and  the  joint 
venture  from  acquiring  ownership 
interests  in,  or  any  form  of  managerial 
or  operational  control  over,  these  types 
of  faciUties  wiU  help  to  reinforce  the 
effectiveness  of  the  behavioral 
prohibitions  and  obUgations  and  ensure 
that  misconduct  is  more  readily 
detected. 

In  addition.  Section  m.B  of  the 
proposed  Final  Judgment  prohibits 
Sprint  and  Joint  Venture  Co.  bom 
acquiring  ownership  interests  in  or 
control  over  the  PubUc  Data  Networks 
in  France  and  Germany,  which  are  now 
owned  and  controlled  by  FT  and  DT, 
respectively,  either  directly  or  through 
subsidiaries  (the  French  pubUc  data 
network  is  operated  by  a  company 
caUed  Transpac,  almost  entirely  owned 
by  FT).  While  the  PubUc  Data  Networks 
are  not  subject  to  any  legal  monopoly 
rights  and  face  limited  competition,  the 
unmatched  size  and  ubiquity  of  these 
networks  in  France  and  Germany  give 
FT  and  DT  effective  market  power  in  the 
provision  of  data  telecommunications 
services  in  their  home  countries. 
Precluding  Sprint  or  the  joint  venture 
from  acquiring  ownership  interests  in, 
or  any  operational  or  managerial  control 
over,  these  PubUc  Data  Networks  wiU 
help  to  ensure  that  the  behavioral 
restrictions  pertaining  to  those  networks 
remain  enforceable,  and  that  Joint 
Venture  Co.  is  not  placed  in  a  dominant 
position  in  providing  data 
telecommunicaUons  services  to  and 
from  France  and  Germany. 

b.  Non-Exclusive  Distribution. 
Pursuant  to  Section  m.C  of  the  proposed 
Final  Judgment,  Sprint  and  Joint 
Venture  Co.  are  prohibited  from 
providing  FT  or  DT  Products  and 
Services,  except  pursuant  to  a  sales 
agency  or  resale  agreement,  and  then 
only  if  the  sales  agency  or  resale 
agreements  are  non-exclusive.  Non- 
exclusivity  will  be  assessed  not  only  on 
the  facial  terms  of  the  agreement  but 
also  on  the  actual  practice  of  FT  and  DT. 


Moreover,  FT  or  DT  Products  and 
Services  must  continue  to  be  available 
directly  to  other  United  States 
international  telecommunications 
providers  directly  from  FT  and  DT  on  a 
nondiscriminatory  basis.  The  term 
"nondiscriminatory"  in  Section  m.C 
wiU  be  construed  in  the  same  maimer  as 
the  more  specific  nondiscrimination 
provisions  of  Section  m.D.  Section  m.C 
ensures  that  Sprint  and  Joint  Venture 
Co.  cannot  through  thefr  association 
with  FT  and  DT  obtain  any  exclusive 
rights  or  special  advantages  in 
marketing  or  providing  any  of  the  FT  or 
DT  Products  and  Services,  which  are 
needed  by  other  United  States 
international  telecommunications 
providers  to  offer  their  own  services, 
and  over  which  FT  and  DT  continue  to 
have  monopoly  rights  or  market  power. 

c.  Non-Discrimination  Provisions. 
There  are  two  antidiscrimination 
provisions  of  the  proposed  Final 
Judgment  in  Section  m.D.  The  first, 
Section  m.D.l,  prohibits  Sprint  or  Joint 
Venture  Co.  from  purchasing,  acquiring 
or  accepting  FT  or  DT  Products  and 
Services  on  terms  which  are  more 
favorable  to  Sprint  or  Joint  Venture  Co. 
than  are  made  available  to  other  United 
States  international  telecommunications 
providers.  22  xhis  section  is  designed  to 
prevent  FT  or  DT  from  using  their 
monopolies  and  market  power  in  France 
and  Germany  to  favor  Sprint  and  Joint 
Venture  Co.  in  the  provision  of  products 
and  services  that  oUier  providers  must 
also  have  to  compete  effectively.  In 
order  to  ensure  clarity  and  specificity, 
and  aid  enforcement.  Section  m.D.l 
specifies  various  types  of  conduct  as  to 
which  discrimination  is  not  permitted, 
including  (i)  prices  of  products  and 
services,  (11)  volume  and  other 
discounts,  and  material  differences  in 
non-price  terms  of  service,  (ui)  material 
differences  in  the  tj^ie  and  quaUty  of 
service.  Including  leased  lines  and 
international  halfcircuits,  (iv) 
interconnection  with  the  FT  and  DT 
pubUc  switched  telephone  networks 
and  number  availabiUty,  and  (v)  the 
terms  of  operating  agreements  for 
correspondent  services  and  connection 
of  international  half-circuits.  If 
defendants  seek  to  rebut  a  claim  of 
discrimination  pursuant  to  this  section 
by  estabUshing  the  existence  of  a  cost 


'2  The  proposed  Final  Judgment  provide*  that  for 
discrimination  to  exist,  the  United  States 
international  telecommunications  providers  who 
receive  less  favorable  treatment  must  be  "similarly 
situated"  to  Sprint  and  )oint  Venture  Co.  For  the 
purposes  of  this  paragraph  "similarly  situated" 
means  that  the  provider  is  generally  comparable  to 
Sprint  and  Joint  Venture  Co.  with  respect  to  the 
volume  and  type  of  service  acquired  from  FT  or  DT, 
provided  that  volume  and  type  are  relevant 
distinctions  in  establishing  service  conditions. 


justification,  they  have  the  burden  of 
proof,  and  must  make  available  to  the 
United  States  all  of  the  information  that 
was  available  to  them,  directly  or 
indirectly  from  FT  or  DT. 

Section  m.D.  2  prohibits  Sprint  and 
Joint  Venture  Co.  bom  benefiting  from 
any  discount  or  more  favorable  term 
offered  by  FT  or  DT  to  any  customer  for 
FT  or  DT  Products  and  Services,  that  is 
conditioned  on  Sprint  or  Joint  Venture 
Co.  being  selected  as  the  United  States 
provider  of  a  telecommunications  or 
enhanced  telecommunications  service. 
This  provision  is  designed  to  prevent 
Sprint  and  Joint  Venture  Co.  from 
receiving  benefits  of  discrimination 
indirectiy,  through  special  deals  or 
arrangements  that  FT  and  DT  offer  to 
customers  in  order  to  induce  them  to 
obtain  services  from  Sprint  or  Joint 
Venture  Co.,  rather  than  through  more 
favorable  terms  offered  directly  to 
Sprint  or  Joint  Venture  Co.  addressed  by 
m.D.l.  Thus,  this  provision 
encompasses  forms  of  discrimination  in 
addition  to  those  specified  in  m.D.l, 
including  activities  involving  the  sale 
marketing,  and  distribution  of  Sprint 
and  Joint  Venture  Co.  services  by  FT 
and  DT.  Any  offering  of  such 
conditional  deals  by  FT  or  DT  would  be 
considered  a  benefit  to  Sprint  or  Joint 
Venture  Co. 

Although  FT  and  DT  have  some 
nondiscrimination  obUgations  under 
French  and  German  law  and 
regulations,  and  the  FCC  has  authority 
to  preclude  Sprint  from  accepting 
"special  concessions"  from  foreign 
carriers,  the  provisions  of  the  proposed 
Final  Judgment  are  considerably  more 
specific  and  comprehensive  than  any 
existing  regulatory  obligations 
appUcable  to  Sprint,  FT  or  DT,  because 
Joint  Venture  Co.  may  not  be  subject  to 
direct  to  complete  oversight  by  any 
United  States,  French  or  Germany 
telecommunications  regulator. 
Moreover,  during  the  period  while  FT 
and  DT  continue  both  to  be  government- 
owned  and  to  enjoy  monopoly  rights  in 
France  and  Germany,  and  regulatory 
regimes  in  France  and  Germany  are  not 
fully  developed,  it  is  Important  for  the 
protection  of  competition  that 
additional  safeguards  be  in  place  to  that 
United  States  international 
telecommimications  providers  can  have 
access  to  FT's  and  DT's  faciUties  and 
services  comparable  to  Sprint  and  Joint 
Venture  Co. 

d.  Proportionate  Return  of  Traffic. 
Section  m.E  prohibits  Sprint  from 
accepting  correspondent  voice 
telecommunications  traffic  fit»m  FT  in 
France  or  DT  in  Germany,  unless  that 
traffic  is  transmitted  to  all  licensed  U.S. 
international  telecommunications 
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carriers  that  have  operating  agreements 
with  FT  and  DT  in  the  same  proportions 
as  the  correspondent  voice 
telecommunications  traffic  from  the 
United  States  to  France  or  to  Germany 
that  FT  and  UT  receive  from  such  U.S. 
carriers.  Nor  may  Sprint  accept  any 
correspondent  teleconununications 
traffic  from  FT  in  France,  or  DT  in 
Germany,  in  a  manner  inconsistent  with 
the  policies  of  the  FCC  concerning 
proportionate  return.  In  addition,  Sprint 
is  also  prohibited  from  accepting  or 
benefiting  from  any  change  in  the 
methodology  by  which  FT  or  DT 
allocates  proportionate  return  traffic 
among  United  States  international 
telecommunications  providers,  if  such  a 
change  would  substantially  favor  Sprint 
in  relation  to  all  other  United  States 
international  telecommimications 
providers  either  in  the  value  or  voliune 
of  traffic,  or  would  be  inconsistent  with 
the  policies  of  the  FCC  with  respect  to 
Sprint.  FT  and  DT. 

In  order  to  ensure  compliance  with 
these  provisions,  section  m.E.l  requires 
Sprint  and  Joint  Venture  Co.  to  disclose 
on  a  quarterly  basis  the  volume  of 
correspondent  telecommunications 
traffic  sent  to  and  received  from  FT  and 
DT,  showing  each  type  of  traffic,  how 
traffic  has  been  pooled  for  piuposes  of 
calculating  proportionate  return,  and 
what  voliune  of  traffic  has  been  coimted 
for  the  purposes  of  proportionate  return 
and  what  has  been  excluded.  These 
reporting  requirements,  which  are 
substantially  more  detailed  than  the 
proportionate  return  reporting 
obligations  in  Section  n.A.3,  are  in 
addition  to  tbe  obhgations  of  Section 
n.A.3  while  Phase  I  of  the  decree 
remains  in  effect.  Section  ni.E.2 
provides  that  the  United  States,  if  it 
beheves  that  Joint  Ventiu«  Co.  has 
accepted  correspondent  traffic  in 
violation  of  Section  III.E.  shall  notify 
Sprint  and  may  also  notify  the  FCC. 
Within  90  days  of  receipt  of  such 
notification.  Sprint  is  required  to 
respond  in  writing  and  take  all 
necessary  measures  to  ensure  its 
compliance  with  the  provisions  of 
Section  III.E. 

At  present,  the  FCC  has  a  policy 
generally  requiring  proportionate 
allocation  of  incoming  international 
traffic  among  U.S.  international  carriers, 
but  this  policy  is  not  embodied  in 
specific  regulations,  and  the  FCC  does 
not  supervise  the  methodology  or 
details  of  proportionate  return,  or 
require  the  approval  of  proportionate 
return  arrangements,  which  are 
negotiated  among  U.S.  and  foreign 
carriers.  Nonetheless,  the  FCC  has 
historically  been  the  only  regulatory 
agency  that  has  addressed  proportionate 


return  at  all,  since  foreign 
telecommunications  regulators, 
including  tbose  in  France  and  Germany, 
generally  have  dealt  with  a  single 
international  carrier  in  their  home 
countries  and  have  not  imposed  any 
form  ui  proportionate  allocation 
reqiiirement  on  their  national  carriers. 
The  provisions  of  Section  III.E  are 
intended  to  supplement  for  this 
particular  transaction,  not  to  supplant, 
the  FCC's  role  in  regulating 
proportionate  return.  Indeed,  Section 
V.R  provides  that  if  the  FCC  adopts 
specific  proportionate  return  policies  for 
the  relationship  of  Sprint,  FT  and  DT 
that  would  conflict  with  the 
proportionate  return  commitment  in 
this  decree,  Sprint's  proportionate 
return  obligation  herein  shall  be 
modified  to  be  consistent  with  the  FCC 
poUcies. 

e.  Preclusion  of  Cross-Subsidization. 
Section  QI.F  contains  several  provisions 
intended  to  ensiu^  that  FT  and  DT  do 
not  cross-subsidize  Sprint  or  Joint 
Ventiue  Co.  diuing  Phase  I  of  this  Final 
Judgment,  while  FT  and  DT  continue  to 
reahze  most  of  their  revenues  from  their 
state-sanctioned  monopoUes.  Existing 
regulatory  safeguards  against  cross- 
subsidization  in  France  and  Germany 
are  very  limited  and  have  not  prevented 
instances  of  massive  cross-subsidy,  in 
particular  the  $1.3  billion  transfer -to 
DT's  Datex-P  pubUc  data  network  over 
several  years  that  was  imcovered  by  the 
German  competition  authorities  in  1994. 
Once  FT  and  DT  face  competition  in  the 
areas  of  their  business  now  protected  by 
monopoly  rights,  and  the  EU  authorities 
have  improved  safeguards  against  cross- 
subsidy  as  part  of  their  Uberalization 
program,  there  is  reason  to  believe  that 
the  risks  of  such  conduct  should 
diminish,  but  for  now  it  is  not  possible 
to  rely  entirely  on  national  regulatory 
authorities  to  prevent  cross- 
subsidization  of  the  joint  venture  or  of 
Sprint  by  FT  and  DT. 

The  preclusion  of  cross-subsidization 
is  here  addressed  by  a  combination  of 
structural,  behavioral  and  accounting 
requirements.  Section  m.F.l  requires 
that  Joint  Venture  Co.  be  established 
and  operated  as  a  distinct  entity 
separate  bom  FT  or  DT  until  Phase  II  of 
the  Final  Agreement  takes  effect  for  both 
France  and  Germany.  Under  Section 
ni.F.2.  Joint  Venture  Co.  and  Sprint  are 
required  to  obtain  their  own  debt 
financing  on  their  own  credit,  though 
Sprint,  FT  andDT  may  make  capital 
contributions  and  commercially 
reasonable  loans  to  Joint  Venture  Co., 
may  pledge  their  business  interests  in 
Joint  Venture  Co.  for  non-recourse 
financings,  and  may  guarantee  the 
indebtedness  of  Joint  Ventiue  Co., 


provided  that  Sprint,  FT  and  DT  only 
make  payments  pursuant  to  such 
guarantee  following  a  default  by  Joint 
Venture  Co.  Section  III.F.3  requires  that 
Sprint  and  Joint  Venture  Co.  maintain 
accounting  systems  and  records  which 
are  separate  from  those  of  FT  and  DT 
and  which  identify  any  payments  or 
transfers  to  or  from  FT  or  DT  relating  to 
the  purchase,  acquisition  or  acceptance 
of  any  FT  or  DT  Products  and  Services, 
as  well  as  identifying  those  Joint 
Venture  Co.  services  for  which  the  FT 
or  DT  Products  and  Services  are  used. 
Section  III.F.4  prohibits  Sprint  and  Joint 
Venture  Co.  frt>m  allocating  any  part  of 
their  operating  expenses,  costs, 
depreciation,  or  other  business  expenses 
directly  or  indirectly  to  any  parts  of  FT's 
or  DT's  business  units  responsible  for 
FT  or  DT  Products  and  Services. 
Finally,  Section  III.F.5  prohibits  Joint 
Venture  Co.  and  Sprint  from  receiving 
any  material  subsidy,  including  debt 
forgiveness,  frt)m  FT  or  DT,  and  also 
prohibits  any  other  investment  or 
payment  from  FT  or  DT  that  is  not 
recorded  by  Sprint  or  Joint  Venture  Co. 
as  an  investment  in  debt  or  equity.  The 
net  effect  of  these  provisions  is  to  allow 
FT  and  DT,  as  parent  entities,  to  make 
their  initial  investments  and  capital 
contributions  in  Joint  Venture  Co.,  and  • 
to  follow  up  those  investments  with 
legitimate  loans  in  order  to  enable  Joint 
Venture  Co.  to  start  up  and  conduct  its 
business,  but  to  prevent  FT  and  DT 
otherwise  from  subsidizing  Joint 
Venture  Co.  or  Sprint,  or  from  shifting 
costs  bom  Joint  Venture  Co.  or  Sprint  to 
FT's  or  DT's  monopoly  services. 

/.  Operating  Agreements.  FT  and  DT 
are  not  obUgated  by  any  French  or 
German  law  or  regulatory  requirement 
to  make  operating  agreements  available 
to  particular  United  States  international 
telecommunications  providers. 
Although  four  United  States 
international  carriers — AT&T,  MCI, 
Sprint  and  IDB — ^now  have  operating 
agreements  with  both  FT  and  DT  for 
standard  switched  voice  services  and 
other  types  of  traffic,  the  discretion  that 
FT  and  DT  enjoy  to  award  or  deny 
operating  agreements  to  particular 
carriers  could  be  used  to  favor  Sprint 
with  exclusive  rights  to  provide  new 
types  of  correspondent  services. 
Moreover,  denial  of  operating 
agreements  can  act  as  a  barrier  to  new 
entry  by  smaller  providers  by  Umiting 
their  ability  to  achieve  cost  economies 
and  large  volumes  of  traffic.  For  several 
years,  IDB,  the  smallest  of  the  U.S. 
faciUties-based  international  carriera, 
was  unable  to  obtain  an  operating 
agreement  with  DT,  and  only  received 
its  agreement  in  November  1994.  during 
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the  pendency  of  this  antitrust 
investigation. 

The  potential  competitive  problems 
associated  with  denial  of  operating 
agreements  are  dealt  with  in  two  ways 
in  the  proposed  Final  Judgment.  Section 
m.G.l  prohibits  Sprint  from  offering, 
supplying,  distributing  or  otherwise 
providing  any  correspondent 
telecommimications  or  enhanced 
telecommunications  service  between  the 
United  States  and  France  or  Germany, 
pursuant  to  any  operating  agreement 
with  FT  or  DT,  unless  at  least  one  other 
United  States  international 
telecommunications  provider  has  also 
obtained  an  operating  agreement  with 
FT  and  DT  to  provide  the  same  service 
between  the  United  States  and  France 
and  Germany.  While  Section  in.G.l. 
does  not  mandate  that  all  carriera 
seeking  operating  agreements  have 
received  diem,  Section  in.G.2  ensures  a 
competitive  alternative  for  providera 
that  have  not  yet  been  able  to  obtain 
operating  agreements.  Under  this 
provision,  where  another  United  States 
international  telecommunications 
provider  has  requested  but  not  received 
an  operating  agreement  to  provide  IDDD 
voice  service  or  any  other  service  that 
uses  interconnection  with  the  FT  and 
DT  pubUc  switched  telephone  networks. 
Sprint  must  offer  to  carry  the 
international  traffic  for  that  provider  on 
rates  and  terms  that  are  competitive 
with  other  United  States  international 
telecommimications  providera  that  are 
able  to  provide  service  purauant  to 
operating  agreements.  "The  rates  charged 
by  Sprint  to  carry  traffic  for  these 
providera  must  reflect  the  estimated 
value  of  proportionate  return  traffic 
from  France  and  Germany  that  is 
attributable  to  the  traffic  originated  by 
providera  that  are  using  Sprint's 
international  fedlities  to  carry  their 
traffic. 

g.  Access  to  FT  and  DT  Products  and 
Services.  Section  III.H.  prohibits  Sprint 
and  Joint  Venture  Co.  from  providing 
telecommunications  or  enhanced 
telecommunications  services  involving 
use  of  FT  or  DT  Products  and  Services, 
if  FT  or  DT  have  estabUshed  any 
proprietary  or  nonstandard  protocols  or 
interfaces  used  by  Sprint  or  Joint 
Ventxue  Co.  for  access  to  these  products 
and  services,  and  FT  and  DT  no  longer 
provide  access  to  the  products  or 
services  through  non-proprietary  or 
standardized  interfaces  or  protocols  on 
a  basis  consistent  with  previous 
operations.  This  provision  ensures  that 
Sprint  and  Joint  Venture  Co.  will  not  be 
given  effectively  exclusive  access  to  any 
FT  or  DT  Products  and  Services, 
through  the  control  that  FT  and  ETT  can 
exercise  over  the  protocols  and 


interfaces  used  for  access  to  their 
faciUties  and  services.  This  provision 
will  have  a  significant  role  in  ensuring 
that  competitora  can  obtain 
interconnection  to  the  public  switched 
networks  in  France  and  Germany.  At  the 
same  time,  it  does  not  forbid  FT  and  DT 
bom  developing  any  proprietary  and 
nonstandardized  protocols  or  interfaces 
for  the  seamless  services  to  be  offered  by 
Joint  Venture  Co.,  so  long  as  competitora 
are  left  with  an  alternative, 
nonproprietary  means  of  obtaining 
access,  and  so  strikes  a  balance  between 
the  goals  of  protecting  competition  and 
promoting  the  availability  of  new  and 
innovative  services  for  consumere. 

b.  Access  to  Public  Data  Networks. 
Section  in.I  is  the  counterpart  to  Section 
m.H.  for  the  FT  and  DT  pubUc  data 
networks,  which  are  not  within  the 
definition  of  FT  or  DT  Products  and 
Services.  This  provision  prohibits 
Sprint  and  Joint  Venture  Co.  frt>m 
providing  any  data  telecommunications 
service  or  enhanced  data 
telecommunications  service  making  use 
of  FT's  and  DT's  pubhc  data  networks 
in  France  and  Germany,  unless  access  to 
such  networks  is  available  to  all  other 
United  States  telecommunications 
providera  on  nondiscriminatory  terms  to 
complete  data  telecommunications 
between  the  United  States  and  France  or 
Germany,  and  within  France  and 
Germany,  through  standard  protocols. 
The  X.75  protocol  for  interconnection  of 
data  networks,  specifically  identified  in 
this  provision,  is  the  standard  one  used 
in  conjunction  with  data  services 
operating  on  the  X.25  protocol,  which  is 
the  basis  of  both  FT's  and  DT's  public 
data  networks.  X.75  may  not  remain  the 
only  standard  interconnection  protocol, 
or  may  be  changed,  and  so  this 
provision  permits  use  of  any  generally 
accepted  standard  network 
interconnection  protocol  that  may 
modify  or  replace  the  X.75  standard. 
Sectioh  in.I  is  the  principal  safeguard  in 
this  proposed  Final  Judgment  for 
competitive  access  to  DT's  and  FT's 
public  data  netwraks  in  France  and 
Germany. 

4.  Pereons  to  Whom  the  Final  Judgment 
is  Applicable 

Section  IV  of  the  proposed  Final 
Judgment  makes  the  judgment  binding 
upon  the  defendants,  who  are  Sprint 
and  Joint  Venture  Co.  as  defined  in 
Sections  V.O.  and  V.T.  It  also  makes  the 
judgment  binding  on  Sprint's  and  Joint 
Venture  Co.'s  affiliates,  subsidiaries, 
successora  and  assigns,  officera,  agents, 
servants,  employees  and  attorneys. 
However,  the  proposed  Final  Judgment 
will  not  continue  to  bind  any  Sprint 
business  that  is  spun-off  or  otherwise 


divested  and  in  which  neither  FT  or  DT 
has  any  ownerahip  interest,  thus 
faciUtating  Sprint's  planned  divestiture 
of  its  cellular  radio  proprieties.  In 
addition,  because  affiUates  and 
subsidiaries  are  broadly  defined  in 
Section  V.A.  to  include  any  entity  in 
which  a  peraon  has  equity  ownership, 
Section  V.A.  also  specffies  that  affiliates 
and  subsidiaries  of  Sprint  and  Joint 
Venture  Co.  that  are  not  controlled,  as 
defined  in  Section  V.C,  by  Sprint  or  by 
Joint  Venture  Co.  do  not  have 
substantive  compUance  obUgations 
under  Sections  D  and  III  of  the  proposed 
Final  Judgment 

5.  Visitorial  Provisions 

Section  VI  of  the  Final  Judgment 
allows  the  Department  of  Justice  to 
monitor  defendants'  compUance  by 
several  means.  Section  VI.A  obliges 
defendants  to  maintnin  records  and 
documents  sufficient  to  show  their 
compliance  with  the  Final  Judgment's 
requirements.  Sections  VI. B  and  VI.C 
enable  the  United  States  to  gain  access 
to  inspect  and  copy  the  records  and 
documents  of  defendants,  and  also  to 
have  access  to  their  personnel  for 
interviews  or  to  take  sworn  testimony. 
Section  VI.B  covers  access  to  Sprint,  as 
well  as  to  Joint  Venture  Co.'s  operations 
in  the  United  States.  To  avoid 
difficulties  that  might  arise  in  applying 
this  visitorial  procedure  to  discovery 
directed  at  foreign  operations  of  Joint 
Venture  Co.,  Section  VI.C  provides  that 
Joint  Venture  Co.  documents  and 
peraonnel,  wherever  located  (including 
abroad),  would  be  produced  by  Joint 
Venture  Co.  in  the  United  States,  within 
sixty  days  of  the  request  in  the  case  of 
documents,  and  subject  to  the 
reasonable  convenience  of  the  persons 
involved  in  the  case  of  requests  for 
interviews  or  sworn  testimony.  Section 
VLD  permits  the  United  States  also  to 
require  any  defendant  to  submit  written 
reports  relating  to  any  mattera  contained 
in  the  Final  Judgment.  Finally,  Section 
VI.E  suppUes  CMifidentiaUty  protections 
for  information  and  documents 
furnished  by  defendants  to  the  United 
States  under  the  other  provisions  of 
Section  VI.  It  permits  the  Department  of 
Justice  to  share  information  and 
documents  with  the  Federal 
Communications  Commission  (subject 
to  confidentiality  protections),  and  to 
share  information  with  the  French  and 
German  telecommunications  regulatora, 
DGPT  and  BMPT. 

6.  Modifications 

Section  Vm,  the  modifications 
provision,  affords  the  means  of 
expanding,  altering  or  reducing  the 
substantive  terms  of  the  Final  Judgment, 
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and  is  essential  to  the  protection  of 
competition.  Modifications  that  are  not 
contested  by  any  party  to  the  Final 
Judgment  are  reviewed  under  a  "public 
interest"  test.  See,  e.g.,  United  States  v. 
Western  Electric  Co.,  993  F.2d  1572, 
1576-77  (D.C.  Cir.  1993).  As  it  is  not  the 
intent  of  the  parties  to  place  Sprint  at  a 
competitive  disadvantage  in  such  a  way 
as  to  harm  competition,  the  Final 
Judgment  recognizes  in  VUI.C  that 
defendants  are  permitted  to  identify  to 
the  United  States  any  changed 
circumstances  that  they  believe  cause 
any  terms  of  the  Final  judgment  to 
operate  in  a  way  that  is  harmful  to 
competition,  but  it  is  in  the  sole 
discretion  of  the  United  States  whether 
to  agree  to  any  modification  on  this 
basis.  The  only  grounds  on  which  a 
modification  can  be  obtained  over  the 
opposition  of  a  party  are  those  stated  in 
Vin.A  for  contested  modifications. 

Where  a  proposed  modification  is 
contested  by  any  peirty  to  the  Final 
Judgment,  the  Court  must  determine 
both  whether  modification  is  required, 
and  whether  the  particular  modification 
proposed  is  appropriate.  The  United 
States  is  able  to  seek  changes  to  the 
substantive  terms  and  obligations  of  the 
Final  Judgment  from  the  Coiut, 
including  additional  requirements  to 
prevent  receipt  of  discriminatory 
treatment  by  defendants,  in  order  to 
avoid  substantial  harm  to  competition 
or  consumers  in  the  United  States.  The 
defendants  are  able  to  seek 
modifications  removing  obligations  of 
the  Final  Judgment  in  order  to  avoid 
substantial  hardship  to  themselves.  In 
either  case,  the  party  seeking 
modifications  must  make  a  clear 
showing  that  modification  is  required, 
based  on  a  significant  change  in 
drcumstances  or  a  significant  new  event 
subsequent  to  the  entry  of  the  Final 
Judgment.  As  recognized  in  vm.B,  such 
a  change  in  circiunstances  or  an  event 
subsequent  to  the  entry  of  judgment 
need  not  have  been  imforeseen,  nor 
need  it  have  been  referred  to  in  the 
Final  Judgment. 

Section  VIII.A  would,  for  example, 
enable  the  United  States  to  seek 
modification  of  the  decree  if,  after  the 
termination  of  Phase  I,  discrimination 
against  other  United  States  international 
telecommunications  providers  or  other 
types  of  conduct  occur  that  would  have 
been  prohibited  imder  the  Phase  I 
restrictions,  resulting  in  a  substantial 
harm  to  competition.  Such  a  harm  to 
competition  could  occur  if  the  entry  of 
other  Licensed  competitors  in  France  or 
Germany  has  t)een  significantly  delayed 
after  the  granting  of  licenses,  or  has 
otherwise  not  proven  sufficient  to 
provide  a  competitive  alternative,  and 


the  regulatory  authorities  in  France  or 
Germany  have  failed  to  take  effective 
steps  to  prevent  the  misconduct.  Before 
concluding  that  such  discrimination  or 
other  conduct  during  Phase  U  required    • 
the  United  States  to  seek  a  modification 
of  the  Final  Judgment  to  protect 
competition  or  consiuners,  the 
Department  of  Justice  would  ordinarily 
inquire -at  the  outset  whether  injiu«d 
competitors  had  availed  themselves  of 
existing  regulatory  remedies,  if  any,  in 
France  or  Germany  as  well  as  the  United 
States,  and  what  relief  had  been 
provided  or  action  taken,  if  any,  by  the 
telecommunications  regulatory 
agencies. 

If  the  Court  concludes  that  any  party 
has  met  its  biu-den  of  showing  that  the 
Final  Judgment  should  be  modified  over 
the  opposition  of  another  party,  it 
would  then  l>e  empowered  to  grant  any 
particular  modification  that  misets  three 
criteria.  The  modification  must  be  (i)  in 
the  public  interest,  (ii)  suitably  tailored 
to  the  changed  circumstances  or  new 
event  that  gave  rise  to  its  adoption,  and 
must  not  result  in  serious  hardship  to 
any  defendant,  and  (iii)  consistent  with 
the  purposes  of  the  antitrust  laws  of  the 
United  States,  and  the 
telecommunications  regulatory  regimes 
of  the  United  States,  France  and 
Germany.  This  standard  protects  against 
overbroad  modifications.  It  also 
recognizes  that  mere  inconvenience  or 
some  hardship  to  a  defendant  will  not 
preclude  a  modification,  by  only 
"serious"  hardship.  The  loss  of 
opportunity  to  profit  from 
anticompetitive  conduct  is  not  a 
"serious"  hardship  within  the  meaning 
of  this  standard.  Any  proposed 
modification,  to  be  consistent  with  the 
antitrust  laws,  must  not  be  of  an 
anticompetitive  character,  and  must 
protect  competition  or  consumers  in  the 
United  States.  Modifications  must  also 
be  consistent  with  the  system  of 
regulation  of  telecommunications  in  the 
United  States,  France  and  Germany. 
This  does  not  mean  that  modifications 
must  mirror  the  telecommunications 
regulations,  but  at  the  least,  conflicting 
obligations  should  not  be  created. 

S«:tion  vm.B  permits  the  United 
States,  where  any  party  has  sought 
modifications  of  th^  Final  Judgment,  to 
invoke  any  of  the  visitorial  provisions 
contained  in  Section  VI  of  the  Final 
Judgment  in  order  to  obtain  from 
defendants  any  information  or 
dociunents  needed  to  evaluate  the 
proposed  modification  prior  to  decision 
by  the  Court. 

7.  Term  of  Agreement 

Section  X.B  of  the  proposed  Final 
Judgment  species  that  the  substantive 


restrictions  and  obligations  of  the  Final 
Judgment  shall  expire  five  years  after 
the  date  that  Phase  n  has  taken  effect 
with  respect  to  both  France  and 
Germany.  Only  the  substantive 
restrictions  in  Section  in  are  removed  at 
the  conclusion  of  Phase  I,  but  for  these 
piuposes  the  date  on  which  Phase  n  has 
taken  efi'ect  is  assessed  separately  for 
France  and  for  Germany,  as  one  country 
might  liberalize  its  telecommunications 
markets  significantly  sooner  than  the 
other.  The  duration  of  the  proposed 
decree  is  reasonable  because  the 
international  telecommunications 
markets,  including  the  markets  for 
international  telecommunications 
services  between  the  United  States  and 
France  and  Germany  and  the  emerging 
markets  for  seamless  international 
telecommunications  services,  may 
evolve  rapidly  during  the  next  several 
years,  in  part  due  to  the  transactions 
under  consideration  in  this  case  and  the 
Final  Judgment,  as  well  as  the 
regulatory  changes  taking  place  in  the 
EU.  In  the  BT-MCl  transaction,  this 
Court  approved  a  duration  for  the 
consent  decree  of  five  years.  The  greater 
duration  here  is  based  on  the  important 
differences  that  now  exist  between  the 
French  and  German 
telecommimications  regimes  and  the 
more  open  environment  in  the  United 
Kingdom.  It  is  possible  for  this  decree 
to  have  an  indefinite  diu^tion,  should 
France  or  Germany  fail  ever  to  meet  the 
conditions  set  forth  in  Section  V.Q  for 
the  shift  to  Phase  0,  but  if  liberalization 
is  completed  and  competitors  are 
licensed  on  the  schedule  now  projected 
by  the  EU  authorities,  the  total  duration 
of  the  decree  is  most  likely  to  be  about 
eight  years.  The  five-year  duration  of 
Phase  n  will  give  the  United  States 
ample  time  to  evaluate  whether 
competition  is  developing  in  France  and 
Germany  as  anticipated,  and  to  seek 
modifications  of  the  decree  if 
competition  fails  to  develop  and  United 
States  international  telecommimications 
providers  are  subjected  to 
anticompetitive  conduct  by  FT  or  DT. 
Under  these  circtmistances,  the  United 
States  does  not  consider  it  necessary  to 
impose  a  lengthier  duration  on  the 
substantive  provisions  of  the  proposed 
Final  Judgment. 

B.  Effects  of  the  Proposed  Final 
Judgment  on  Competition 

The  transaction  contemplated 
between  Sprint,  FT  and  DT  represents 
the  second  opportimity  that  the 
Department  of  Justice  has  had  wnthin 
the  past  three  years  to  consider  the 
major  changes  now  taking  place  in 
international  telecommimications,  and 
the  competitive  significance  for  United 
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States  consiuners  of  the  development  of 
strategic  alliances.  Notwithstanding  the 
many  common  features  that  the  Sprint- 
FT-DT  alliance  and  the  MQ-BT 
alliance  share,  including  the  overall 
level  of  investment  in  the  U.S.  carrier, 
the  non-compete  agreements  and  the 
wide  range  of  international  services 
contemplated  by  the  parties'  joint 
venture,  the  important  differences 
between  the  two  transactions  have 
meant  that  the  Department  has  had  to 
conduct  a  separate  and  thorough 
investigation  of  this  new  alliance, 
lasting  for  over  a  year  from  the  initial 
announcement  of  the  planned 
transaction.  The  differences  between 
these  transactions  turn  principally  on 
the  market  positions  of  the  foreign 
parents. 

The  Sprint-FT-DT  joint  venture  may 
enable  the  parties  to  offer  some 
intamational  services  of  a  type  or  on  a 
scale  that  they  would  not  otherwise 
provide.  But  the  alliance  as  currently 
structured  also  poses  substantial  risks  to 
competition  in  the  United  States,  of  an 
even  greater  magnitude  than  did  the 
MQ-BT  aUiance.  FT's  and  DT's 
monopolies  over  public  voice  services, 
the  public  switched  network  and 
transmission  infrastructure  in  France 
and  Germany,  as  well  as  their  market 
power  in  public  data  network  services, 
would  when  combined  with  Sprint's 
competitive  long  distance  services  and 
facilities  in  the  U.S.  and  its  strong 
position  in  data  services  give  rise  to 
increased  incentives  for  FT's  and  DT's 
monopoly  power  to  be  used  to  favor 
Sprint  and  Joint  Venture  Co.  and  to 
disadvantage  competitors  in  the  United 
States.  These  factors  made  it  necessary 
for  the  United  States  to  obtain,  by 
agreement  with  the  parties,  considerably 
more  extensive  relief  than  in  the  BT- 
MQ  transaction,  in  order  to  be  assured 
that  the  competitive  problems  here  were 
adequately  addressed. 

In  other  circumstances  involving 
vertical  integration  between  large 
monopoly  providers  of  local  exchange 
telecommunications  services  and 
competitive  long  distance  providers  in 
the  United  States,  the  Department  of 
Justice  has  obtained  various  forms  of 
relief  under  the  antitrust  laws  to  protect 
competition.  See.  e.g..  United  States  v. 
American  Telephone  and  Telegraph 
Co..  552  F.  Supp.  131  (D.D.C.  1982). 
aff'd  mem.  sub  nom.  Maryland  v. 
United  States,  460  U.S.  1001  (1983); 
United  States  v.  GTE  Corp.,  603  F. 
Supp.  730  (D.D.C.  1984).  In  each  of 
these  cases,  the  United  States  has  dealt 
with  distinct  factual  situations  and  legal 
contexts.  The  relief  proposed  here, 
while  not  the  same  as  in  the  other  cases, 
serves  a  similar  competitive  purpose, 


taking  into  account  the  particular 
circumstances  and  risks  associated  vnth 
the  transactions  between  Sprint,  FT  and 
DT.  These  include,  as  in  the  BT-MQ 
case,  the  unique  practices  and 
relationships  between  carriers  in  the 
provision  of  international 
telecommunications  services,  the 
continued  existence  of  Sprint  as  a 
separate  entity  following  these 
transactions,  and  the  involvement  of 
foreign  telecommunications  providers 
subject  to  distinct  regulatory  regimes 
overseas.  In  this  case,  an  added 
complication  was  created  by  the 
government  ownership  of  the  foreign 
carriers  at  issue.  While  it  was  not 
appropriate  in  this  transaction  to  accord 
deference  to  separate 
telecommimications  regulation  in 
France  and  Germany  to  the  same  extent 
as  was  done  for  the  United  Kingdom  in 
the  BT-MQ  transaction,  given  the 
absence  of  privatization  and  the 
continued  existence  of  de  jure 
monopolies  in  France  and  Germany,  the 
progress  toward  a  more  competitive 
telecommunications  environment  now 
being  made  in  the  EU  and  the  plans  for 
introduction  of  full  competition  in 
France  and  Germany  by  1998  have  been 
taken  into  account.  These  regulatory 
developments  have  fundamentally 
affected  the  two-stage  structure  of  the 
proposed  decree,  and  the  feasibility  of 
shifting  to  a  more  limited  form  of  relief 
in  Phase  II. 

The  United  States  believes  that  the 
relief  proposed  here,  including  both  the 
substantive  restrictions  and  obligations 
and  the  ability  of  the  Court  to  modify 
the  Final  Judgment  to  respond  to 
additional  competitive  problems,  will 
substantially  benefit  competition.  The 
ability  of  Sprint  and  of  Joint  Venture  Co. 
to  reaJize  anticompetitive  advantages  in 
the  United  States  will  be  substantially 
constrained. 

Entry  of  the  proposed  Final  Judgment 
will  allow  the  transactions  between 
Sprint,  FT  and  DT  to  proceed  and  any 
benefits  to  consumers  to  be  realized, 
subject  to  further  review  by  the  Federal 
Communications  Commission  and  the 
European  Commission,  and  any 
additional  modifications  that  may  be 
made  to  satisfy  their  separate  concerns. 
At  the  same  time,  entry  of  the  proposed 
Final  Judgment  will  provide  extensive 
protections  to  competing  United  States 
international  telecommunications 
providers  during  the  period  preceding 
full  liberalization  in  France  and 
Germany,  as  needed  to  protect 
competition.  After  liberalization,  the 
Final  Judgment  will  continue  to  provide 
United  States  competitors  with 
increased  means  to  detect 
discrimination,  protection  against  the 


misuses  of  confidential  business 
information,  and  safeguards  against 
licensing  advantages  for  Sprint  and  Joint 
Venture  Co.  for  an  additional  five  years, 
while  competition  develops  in  France 
and  Germany.  During  the  entire 
duration  of  the  decree,  the  United  States 
will  have  a  mechanism  to  seek 
modification  of  the  Final  Judgment 
without  having  to  initiate  separate 
antitrust  litigation,  should  competition 
and  regulatory  protections  in  the  EU, 
France  and  Germany  not  develop  as 
anticipated  and  sutetantial  competitive 
harms  arise.  This  opf>ortunity  to  impose 
additional  restrictions  on  defendants,  or 
to  extend  the  existing  restrictions  in 
Phase  I  for  a  longer  time,  in  order  to 
protect  competition  and  consumers  in 
the  United  States,  responds  to  any  risk 
that  the  other  substantive  provisions  of 
the  Final  Judgment  and  separate 
regulatory  requirements  may  prove 
insufficient  to  protect  competition. 
Thus,  the  modification  provision  will 
serve  as  an  additional  important 
deterrent  to  anticompetitive  behavior. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuits  that 
may  be  brought  against  defendants  in 
this  matter. 

In  addition,  persons  affected  by 
unreasonable  discrimination  on  the  part 
of  Sprint,  in  violation  of  47  U.S.C.  202, 
may  complain  to  the  Federal 
Communications  Commission  as 
provided  by  47  U.S.C  208.  for  such 
relief  as  is  available  under  the 
Communications  Act  and  the 
Commission's  regulations,  or  bring  suit 
for  damages  pursuant  to  47  U.S.C  206. 
Persons  affected  by  discrimination, 
refusal  to  interconnect  or  other  conduct 
by  FT  or  DT  in  violation  of  French  or 
German  law  may  complain  to  the 
French  DGPT  or  the  German  BMPT  for 
such  relief  as  those  bodies  are 
authorized  to  provide,  or  to  the 
competition  authorities  in  Germany, 
France  and  the  European  Union.  Entry 
of  the  proposed  Final  Judgment  will  not 
impair  the  bringing  of  such  complaints 
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and  actions,  and  Indeed  will  likely 
facilitate  the  effective  detection  and 
prevention  of  anticompetitive  conduct 
through  existing  regulatory 
mechanisms. 


Procedure  Available  for  Modification 
of  the  Pn^MMed  Final  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Donald  J. 
Russell,  Chief,  Telecommunications 
Task  Force,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  Fourth  Street, 
N.W.,  Room  8104,  Washington,  D.C. 
20001,  within  the  60-day  period 
provided  by  the  Act.  These  comments 
and  the  Department's  responses,  will  be 
filed  with  the  Ckiurt  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Judgment  at  any  time  prior  to 
entry.  The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jiuisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  to  cany 
out  or  construe  the  Final  Judgment,  to 
modify  or  terminate  any  of  its 
provisions,  to  enforce  compUance,  and 
to  punish  any  violations  of  its 
provisions.  Modifications  of  the  Final 
Judgment  may  be  sought  by  the  United 
States  or  by  the  defendants  under  the 
standards  described  therein. 

VI 

Alternatives  to  the  Pn^KMed  Final 
Judgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States 
considered  litigation  to  seek  an 
injunction  to  prevent  the  proposed 
transaction  between  Sprint,  FT  or  DT. 
The  United  States  rejected  that 
alternative  based  on  a  combination  of 
the  following  considerations.  First,  the 
relief  in  the  proposed  Final  Judgment, 
together  with  the  planned  liberaUzation 
of  all  telecommimications  markets  and 
developing  regulatory  safeguards  in  the 
EU,  France  and  Germany,  and  existing 
U.S.  telecommimications  regulation 
appUcable  to  Sprint,  should  provide  a 
reasonable  degree  of  protection  against 
significant  lessening  of  competition  in 
the  U.S.  markets  at  issue.  Second, 
litigation  of  this  matter  would  have  been 
hi^y  complex  and  the  result 
imcertain,  in  part  because  the  United 
States  would  have  borne  the  burden  of 
proof  in  demonstrating  the  extent  to 
which  this  transaction  would  have  led 


to  additional  lessening  of  competition 
and  also  because  foreign  markets  were 
involved.  Therefore,  avoiding  litigation 
represents  a  substantial  savings  of 
public  resources. 

The  United  States  also  considered,  in 
formulating  the  proposed  Final 
Judgment,  significantiy  limiting  the 
level  of  equity  investment  that  FT  or  DT 
would  be  permitted  to  make  in  Sprint 
prior  to  full  liberalization  of  the 
telecommunications  markets  in  France 
and  Germany.  Extensive  changes  to  the 
equity  investment  contingent  on  full 
liberalization  would,  however,  have 
created  a  substantial  likelihood  that  the 
parties  would  have  declined  to 
consununate  the  transaction  in  any 
form,  since  full  Uberalization  is  still 
some  three  years  away.  To  insist  on 
such  changes  would  have  made  it  likely 
that  the  parties  could  not  have  entered 
into  any  setUement,  leading  to  litigation. 
Had  a  restriction  on  the  equity 
investment  been  the  only  way  to 
prevent  this  transaction  from  giving  rise 
to  a  further  lessening  of  competition 
(beyond  that  already  occurring  in 
international  markets  due  to  the 
existence  of  DT's  and  FT's  monopolies), 
this  might  nevertheless  have  been 
necessary.  But,  while  the  level  of  eqmty 
investment  here  does  play  a  substantial 
role  in  creating  additional  incentives  for 
FT  and  DT  to  favor  Sprint,  it  was  not 
clear  that  reducing  the  current 
investment  in  Sprint  would  have 
eliminated  those  incremental 
incentives,  given  die  additional 
extensive  investments  that  the  parties 
also  are  planning  to  make  in  the  joint 
venture.  Ultimately,  the  United  States 
concluded  that  the  other  provisions  of 
the  decree,  particularly  those  in  Section 
ni,  would  provide  a  reasonable  level  of 
protection  against  inoreased  harm  to 
competition  in  United  States  markets 
arising  &t>m  this  specific  transaction,  so 
that  it  was  not  essential  to  insist  on  a 
change  to  the  equity  investment  to 
accompUsh  the  purposes  of  the  antitrust 
laws. 

The  United  States  has  also  considered 
issues  of  international  comity  in 
shaping  the  proposed  Final  Judgment. 
IntematicHial  transactions,  particularly 
where  activities  of  foreign  governments 
and  their  enterprises  are  in  issue,  give 
rise  to  special  considerations  not 
present  in  the  domestic  context. 
Consistently  with  its  longstanding 
enforcement  policy,  see,  e.g.,  U.S. 
Department  of  Justice  and  Federal  Trade 
Commission,  Antitrust  Enforcement 
Guidelines  for  International  Operations, 
at  20-28  (1995),  the  United  States 
sought  in  the  substantive  restrictions 
and  obligations  of  Sections  II  and  ID  of 
the  proposed  Final  Judgment  to  avoid 


situations  that  could  give  rise  to 
international  conflicts  between 
sovereign  governments  and  their 
agencies,  llie  United  States  is  not  aware 
of  any  such  conflict  that  would  arise 
frx>m  the  implementation  of  the 
substantive  provisions  of  the  proposed 
Final  Judgment  as  ciorrently  drafted.  FT 
and  DT  have  not  been  made  defendants 
in  this  case,  so  that  the  United  States  is 
not  imposing  direct  obligations  on  any 
foreign  government-owned  entity. 
Moreover,  the  substantive  obligations,  to 
the  extent  that  they  may  indirectly  affect 
the  conduct  of  FT  and  DT,  apply  to 
practices  over  which  either  foreign 
regulation  is  insubstantial  or 
nonexistent,  or,  to  the  extent  that 
regulation  exists,  it  also  condemns  in  a 
general  sense  the  practices  that  the 
proposed  Final  Judgment  seeks  to 
prevent.  The  latter  is  particularly  true 
with  respect  to  the  key  prohibitions  on 
discrimination  and  cross-subsidy.  Here, 
the  competitive  concern  is  not  that 
French  or  German  regiilation  directs  FT 
or  DT  to  discriminate  against 
competitors  or  to  cross-subsidize  their 
own  competitive  services — quite  the 
contrary— but  that  regidation  is  at 
present  insufficienUy  developed  to 
safeguard  comjietition  adequately  by 
itself,  in  the  absence  of  alternative 
telecommimications  infiBstructiue  that 
can  be  used  by  all  competitora  in  France 
and  Germany. 

vn 

Standard  of  Review  Under  the  Tunney 
Act  for  the  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  die  United  States  are  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  final 
judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  tennination  of  alleged 
violations,  provisions  for  enforcement  and 
modiScation,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injmy  fiiom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  The 
coiuts  have  recognized  that  the  term 
"public  interest"  "take[s]  meaning  bom 
the  purposes  of  the  regulatory 
legislation."  NAACPv.  Federal  Power 
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Comm'n,  425  U.S.  662,  669  (1976); 
United  States  v.  American  Cyanamid 
Co..  719  F.2d  558,  565  (2d  Or.  1983), 
cert,  denied.  465  U.S.  1101  (1984).  Since 
the  purpose  of  the  antitrust  laws  is  to 
"preserv(e]  free  and  imfettered 
competition  as  the  rule  of  trade," 
Northern  Pacific  Railway  Co.  v.  United 
States,  356  U.S.  1,  4  (1958),  the  focus  of 
the  "public  interest"  inquiry  under  the 
Timney  Act  is  whether  the  proposed 
final  judgment  would  serve  the  public 
interest  in  free  and  imfettered 
competition.  United  States  v.  Waste 
Management.  Inc.,  1985-2  Trade  Cas. 
1 66,651,  at  63,046  (D.D.C.  1985).  In 
conducting  this  inquiry,  "the  Court  is 
noWhera  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  cosUy 
settlement  through  the  consent  decree 
process.  "23  Rather, 

absent  a  showing  of  comipt  feilure  of  the 
government  to  discharge  its  duty,  the  Ck>urt, 
in  making  the  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  imfwct 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

It  is  also  imnecessary,  and 
inappropriate,  for  the  district  court  to 
"engage  in  an  unrestricted  evaluation  of 
what  relief  would  best  serve  the 
public."  United  States  v.  Bechtel  Corp.. 
648  F.2d  660,  666  (9th  Or.),  cert, 
denied.  454  U.S.  1083  (1981),  quoted 
with  approval  in  United  States  v. 
Microsoft  Corp.,  56  F.3d  1448, 1995-1 
Trade  Cas.  1 71,027,  at  1  74,830  p.C. 
Cir.  1995).  In  the  recent  Microsoft 
decision  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  which  reversed  the  district 
court's  refusal  to  enter  an  antitrust 
consent  decree  proposed  by  the  United 
States,  the  court  of  appeals  held  that  the 
provision  in  Section  16(e)(1)  of  the 
Tunney  Act  allowing  the  district  court 
to  consider  "any  other  considerations 
bearing  upon  the  adequacy  of  such 
judgment,"  does  not  authorize  extensive 


2M19  Cong.  Rec.  24S98  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  detennination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  IS 
U.S.C.  §  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463. 93rd 
Cong.  2d  Sess.  S-«  (1974),  reprinted  in  1974 
U.S.CCA.N.  6535.  6538-39. 


inquiry  into  the  conduct  of  the  case. 
1995-1  Trade  Cas.  1  71,027,  at  1  74,830. 
The  court  of  appeals  concluded  that 
"Congress  did  not  mean  for  a  district 
judge  to  construct  his  own  hypothetical 
case  and  then  evaluate  the  decree 
against  that  case."  Id.  To  the  contrary, 
"(t}he  court's  authority  to  review  the 
decree  depends  entirely  on  the 
govenunent's  exercising  its 
prosecutorial  discretion  by  bringing  a 
case  in  the  first  place,"  and  so  the 
district  coiut  "is  only  authorized  to 
review  the  decree  itself,"  not  othw 
matters  that  the  government  might  have 
but  did  not  pursue.  Id. 

The  district  court's  legitimate 
functions  in  reviewing  a  proposed 
consent  decree,  according  to  the 
Microsoft  decision,  include 
consideration  of  both  the  decree's 
"clarity"  in  order  to  protect  against 
ambiguity,  and  also  its  "compliance 
mechanisms"  in  order  to  avoid  future 
"difficulties  in  implementation."  United 
States  V.  Microsoft  Corp.,  1995-1  Trade 
Cas.  1 71,027,  at  H  74,832-33.  The 
court  may  also  appropriately  consider 
claims  of  third  parties  "that  they  would 
be  positively  injured  by  the  decree," 
when  brou^t  to  the  court's  attention 
consistent  with  the  requirements  of  the 
Timney  Act  and  accepted  process  in 
federal  courts.  Id.  at  H  74,833-34.  But 

(t)he  balancing  of  competing  social  and 
poliUcal  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.** 

Although  the  court  "is  not  obliged  to 
accept  [a  proposed  decree]  that,  on  its 
face  and  even  after  government 
explanation,  appears  to  make  a  mockery 
of  judicial  power  *  *  *  [sjhort  of  that 
eventuality,  the  Tunney  Act  cannot  be 
interpreted  as  an  authorization  for  a 
district  judge  to  assume  the  role  of 
Attorney  General."  United  States  v. 
Microsoft  Corp.,  1995-1  Trade  Cas. 
1 71,027,  at  1  74,833.  In  sum,  a  district 
judge  "must  be  careful  not  to  exceed  his 
or  her  constitutional  role."  Id. 


A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 

waive  their  right  to  litigate  the  issues 
involved  in  the  case  and  thus  save 
themselves  the  time,  expense,  and  inevitable 
risk  of  litigation.  Naturally,  the  agreement 
reached  normally  embodies  a  compromise;  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 
something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  S-  Co.,  402  U.S. 
673,681(1971). 

The  proposed  consent  decree, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  merger  or  whether  it  mandates 
certainty  of  free  competition  in  the 
future.  The  court  may  reject  the 
agreement  of  the  parties  as  to  how  the 
public  interest  is  best  served  only  if  it 
has  "exceptional  confidence  that 
adverse  antitrust  consequences  will 
result  *  *  *."  United  States  V.  Western 
Electric  Co.,  993  F.2d  1572, 1577  (D.C. 
Qr.),  cert,  denied,  114  S.  Ct.  487  (1993). 
quoted  with  approval  in  United  States 
v.  Microsoft  Corp.,  1995-1  Trade  Cas.  1 
71.027,  at  1  74,831. 

Court  approval  of  a  final  judgment 
requires  a  standard  more  flexible  and 
less  strict  than  the  standard  required  for 
a  finding  of  liability.  "(A]  proposed 
decree  must  be  approved  even  if  it  falls 
short  of  the  remedy  the  court  would 
impose  on  its  own,  as  long  as  it  falls 
within  the  range  of  acceptability  or  is 
'within  the  reaches  of  public 
interest.' "  ^s  Under  the  public  interest 
standard,  the  court's  role  is  limited  to 
determining  whether  the  proposed 
decree  is  within  the  "zone  of 
settlements"  consistent  with  the  public 
interest,  not  whether  the  settlement 
diverges  from  the  court's  view  of  what 
would  best  serve  the  public  interest 
United  States  v.  Western  Electric  Co., 
993  F.2d  at  1576  (quoting  United  States 
V.  Western  Electric  Co.,  900  F.2d  283, 
307  (D.C.  Cir.  1990));  United  States  v. 
Microsoft  Corp.,  1995-1  Trade  Cas.  1 
71,027,  at  1  74,831.  Indeed,  a  district 
court  should  give  a  request  for  entry  of 
a  proposed  decree  even  more  deference 


"  United  States  v.  Bechtel,  648  F.2d  at  666 
(quoting  United  States  v.  Gillette  Co.,  406  F.  Supp. 
at  716).  See  United  States  v.  Microsoft  Corp.,  1995- 
1  Trade  Cas.  1 71,027,  at  1 74,832;  United  States  v. 
BNS,  Inc.,  858  F.2d  456,  463  (9th  Cir.  1988);  United 
States  v.  National  Broadcasting  Co.,  449  F.  Supp. 
1127k  1143  (CD.  Cal.;  1978);  see  also  United  States 
V.  American  Cyanamid  Co.,  719  F.2d  at  565. 


"  United  States  v.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131, 151  (D.D.C  1982).  affd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  (1983) 
(quoting  United  States  v.  Gillette  Co.,  406  F.  Supp. 
at  716);  United  States  v.  AJcan  Aluminum,  Ltd.,  605 
F.  Supp.  619,  622  (W.D.  Ky  1985).  See  also,  United 
States  V.  Microsoft  Corp.,  1995-1  Trade  Cas.  1 
71,027,  at  1  74.831,  citing  United  States  v.  Western 
Electric  Co.,  900  F.2d  283,  309  (D.C.  Cir.  1990) 
(citing  and  quoting  Bechtel.  648  F.2d  at  666,  in  turn 
quoting  Gillette,  406  F.  Supp.  at  716). 
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than  a  request  by  a  party  to  an  existing 
decree  for  approval  of  a  modification, 
for  in  dealing  with  an  initial  settlement 
the  court  is  unlikely  to  have  substantial 
familiarity  with  the  market  involved. 
United  States  v.  Microsoft  Corp.,  1995- 
1  Trade  Cas.  1  71,027.  at  11  74,831-32. 

vra 

Determinative  Materiob  and 
Documents 

No  dociunents  were  determinative  in 
the  formulation  of  the  proposed  Final 
Judgment.  Consequently,  ihe  United 
States  has  not  attached  any  such 
documents  to  the  proposed  Final 
Judgment. 

Dated:  August  14. 1995. 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director.  Office  of  Operations,  Antitrust 
Division,  U.S.  Department  of  Justice. 

Donald  J.  Russell, 

Chief,  TelecommunitMtions  Task  Force. 

Nancy  M.  Goodman, 

Assistant  Chief,  Te]ecoaununications  Task 

Force. 

Carl  Willner, 

D.C.  Bar  §412841. 

Susanna  M.  Zwerling, 

D.C.  Bart  435774. 

Joyce  B.  Hundley, 

Attorneys,  Teleconununications  Task  Force, 

U.S.  Department  of  Justice. 

[FR  Doc  95-20834  Filed  8-23-95;  8:45  am] 

MLUNQ  COOC  4410-01-M 


Office  of  Justice  Programs 
[ojp  (NU)  Naiosrq 

MN  t121-ZA19 

National  institute  of  Justice; 
Qartfication  to  the  National  Institute  of 
Justice  Solicitation  "NU  ftoquests 
Proposals  for  neeearch  in  Action 
Partnerships" 

AQENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Clarification  of  eligibility  of 
apphcants  for  the  National  Institute  of 
Justice  Solicitation  "NIJ  Requests 
Proposals  for  Researdi  in  Action 
Partnerships". 

ADDRESSES:  National  Institute  of  Justice, 

633  Indiana  Avenue  NW.,  Washington. 

DC  20531. 

DATES:  The  deadline  for  receipt  of 

proposals  is  close  of  business  on 

September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

National  Criminal  Justice  Reference 


Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "NIJ  Requests  Proposals 
for  Research  in  Action  Partnerships" 
(refer  to  document  no.  SL000128). 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Aothority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1988J. 

Background 

This  notice  is  to  clarify  eligibility  for 
the  National  Institute  of  Justice 
solicitation,  NIJ  Requests  Proposals  for 
Research  in  Action  Partnerships  (July 
1995).  The  solicitation  is  open  to 
national  professional  and  membership 
organizations  representing  various 
professional  groups  within  criminal 
justice  or  elected  officials  at  the  State  or 
local  level.  National  membership 
organizations  focused  on  crime 
prevention  and  crime  control  activities 
are  eligible  to  apply  under  this 
competitive  solicitation,  independent  of 
whether  their  members  are  full  time 
employees  of  law  enforc«nent  and 
criminal  justice  organizations.  Through 
this  soUdtation  the  National  Institute  of 
Justice  is  seeking  to  encourage  the 
development  of  partnerships,  with  two 
goals  in  mind — to  encoiu^ge  the 
understanding  and  use  of  research 
results,  and  to  encourage  the  use  of  new 
conununications  technologies, 
interested  persons  should  call  the 
National  Crinnnal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "NIJ  Requests  Proposals 
for  Research  in  Action  Partnerships" 
(refer  to  dociunent  no.  SL000128).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
nqrsbbs.aspensys.com,  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301— 
738-8895.  Set  modem  at  9600  baud,  8- 
N-1. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 

[FR  Doc.  95-21048  Filed  8-23-95;  8:45  am] 

MLLMQ  COOE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Ellgit}ility  to 
Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
dviring  the  period  of  August,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  nmnber  or     • 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partiaUy  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 

None 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31,126;  Sikorsky  Aircraft  Corp., 
Stratford.  CT 

U.S.  imports  of  military  helicopters 
declined  absolutely  in  the  period  April 
1994  through  March  1995  as  compared 
to  the  year  earlier. 

TA-W-31,135;  Greif  Brothers  Corp.. 

Amherst,  NY 
TA-W-31,340;  Kaiser  Porcelain  (US), 

Inc.,  Niagara  Falls,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
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TA-W-31,24a:  Crown  Pacific  Ltd. 
Redmond.  OR 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  niunber  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-31.209;  MS-V  Acquisition  Corp., 
Buffalo.  NY 

U.S.  imports  of  articles  of  jewelry 
decreased  in  1994  compared  with  1993 
and  also  declined  in  April  through 
March  1994-1995  compared  with  the 
same  period  one  year  earUer. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-31,236;  Ford  Electronics  & 
Refrigeration  Corp..  North  Perm 
Electronics  Facility.  Lonsdale.  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  Jime  29, 

1994. 

TA-W-31 , 1 42;  Downhole  Pressure 
Service,  Inc..  Casper,  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  7, 
1994. 
TA-W-31. 241  B-A;  Tamara  Imports. 

New  York,  NY  and  Majesty,  Dallas, 

TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1994. 

TA-W-31.267:  Woolrich.  Inc..  Alliance. 
NE 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  12, 
1994. 

TA-W-31.151:  Caffall  Brothers  Forest 
Products.  Inc..  Oregon  City.  OR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
3. 1994. 

TA-W-31.121;  Standard  Pennant  Co.. 
Inc..  Big  Run.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2. 
1994. 

TA-W-31. 344;  Clint  Hurt  6-  Associates. 

Inc..  Charleston,  WV 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  3, 
1994. 
TA-W-31. 289;  Graham  Energy  Services 

(Braeloch  Holdings),  Covington,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1995. 
TA-W-31, 256;  EIS  Brake  Parts  Div.. 

Berlin.  CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  27. 
1994. 


TA-W-31.191;  Ottenheimer  6-  Co.. 
HiUsviUe.  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  9. 
1994. 

TA-W-31.  224;  R.  Manufacturing.  Lilly. 

PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23. 
1994. 
TA-W-31, 162;  Bergstein  Oilfield 

Services,  Inc.,  (Now  Known  as  S6-E 

Oilfield  Service,  Inc).  Andrews,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1994. 
TA-W-31.  119;  Wirekraft  Industries, 

Inc..  Burcliff  Industries  Div.. 

Cardington.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  26. 
1994. 
TA-W-31.  294;  Newline  Manufacturing 

(formerly  Lynhurst  Coat),  South 

Hackensack,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  19, 
1995. 
TA-W-31.  251;  Babcock  Ultrapower 

Jonesboro,  Jonesboro,  ME  Including 

Contract  Employees  of  Maine  Power 

Systems 
TA-W-31.  251  A;  Babcock  Ultrapower 

West  Enfield.  West  Enfield.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  14, 
1994. 
TA-W-31.  182  6-  TA-W-31. 183; 

Willwear  Hosiery,  Shogren 

Industries,  Marion,  NC  and 

Chattanooga.  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1994. 
TA-W-31,  184  &■  TA-W-31.  185; 

Shogren  Industries.  Concord,  NC 

and  Upper  Brookville,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23. 
1994. 
TA-W-31,  268;  Maxus  Energy  Corp.. 

Dallas.  TX 
TA-W-31.  269;  Maxus  Energy  Corp.. 

Kearny.  NJ 
TA-W-31.  270;  Maxus  Exploration  Co.. 

Amarillo,  TX,  Including: 
TA-W-31,  271,  TA-W-31,  272,  TA-W- 
31,  273,  TA-W-274;  Canadian.  TX. 

Dumas,  TX,  Jeanerette,  LA  and 

Pampa,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1994. 

TA-W-31,  275,  TA-W-31.  276.  TA-W- 
31.  277.  TA-W-31.  278;  Maxus 
Exploration  Co..  Perryton,  TX. 


Leedey.  OK  Spearman.  TXStirmett. 

TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1994. 
TA-W-31.  279;  Maxus  Aviation  Co., 

Dallas,  TX 
TA-W-31,  280;  Riverside  Farms, 

Hamilton.  TX 
TA-W-31.  281;  Riverside  Lodge, 

Hamilton,  TX 
TA-W-31,  282;  Sunray  Gas  Plant, 

Dumas.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  30, 
1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  Subchapter  D,  Chapter  2,  Titie  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibiUty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August. 
1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantiy  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00509;  Varco  Logging. 

Superior.  MT 
NAFTA-TAA-W527;  Suak  River 

Cutting.  Arlington.  WA 
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The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  raw  timber 
(logs)  from  the  workers'  firm  to  Canada 
or  Mexico  during  the  relevant  period. 
NAFTA-TAA-W503;  Tampella  Power 
Corp.,  Williamsport,  PA 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  boiler- 
pressiue  part  components  bom  the 
workers'  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-00514:  KGS  Systems,  Inc., 
Harlingen,  TX 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

A£Bniuitive  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00525:  Key  Plastics.  Inc., 
Aft.  Olivet  6-  Cherry  Street  Plants, 
Felton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  5, 
1994. 

NAFTA-TAA-00506;  R  Manufacturing, 
Ully.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  23, 
1994. 

NAFTA-TAA-OOSU;  National  Oilwell, 
McAlester,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  19, 
1994. 

NAFTA-TAA-O0510;  U.S.  Industries/ 
Keystone  Lighting,  Hoyden  Lake,  ID 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  29, 
1994. 

NAFTA-TAA-00508;  Kentucky  West 
Virginia  Gas  Co.,  Prestonsburg,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1994. 

NAFTA-TAA-00507;  Blue  Eagle 
Exploration,  Inc.,  Salisbury,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  21, 
1994. 
NAFTA-TAA-00527;  Sauk  River 

Cutting,  Arlington,  WA 
NAFTA-TAA-00512:  Cantwell 

Trucking,  Inc.,  Long  Hauling  Div.. 
Klamath  Falls,  OR 
NAFTA-TAA-00509;  Varco  Logging. 
Superior,  MT 
An  affirmative  finding  regarding 
qualification  as  a  secondary  firm  was 
issued  pursuant  to  the  statement  of 
Administrative  Action  accompanying 
the  NAFTA  Implementation  Act. 


NAFTA-TAA-00534;  MCE  Technical 
Services  (Employees  Contracted  to 
Washington  Public  Power  Supply 
System),  Richland,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  19, 
1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August, 
1995.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  during  normal  Inisiness  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  16, 1995. 
Russell  Kile, 

Acting  Program  Manag/er,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-21043  Filed  8-23-95;  8:4\aml 

BaXMQ  CODE  4810-30-M 


[TA-W-29, 74^ 

Xerox  Corporation,  Wet>8ter,  New 
York;  Amended  Certiflcation 
Regarding  Eligibility  To  Apply  for 
Worlter  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  21, 1994, 
appUcable  to  all  workers  of  Xerox 
Corporation  engaged  in  employment 
related  to  the  production  of  copiers  and 
printers  in  Webster,  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  October  21, 1994  (59  FR 
53211). 

The  Department  amended  the 
certification  on  July  28, 1995,  to  provide 
coverage  to  former  Xerox  workers  that 
were  transferred  to  EDS  as  the  result  of 
the  sale  of  the  subject  facility.  The 
notice  was  published  in  the  Federal 
Register  on  August  9, 1995  (60  FR 
40615). 

The  Department  has  been  notified  by 
the  Company  that  Xerox  Corporation 
was  not  sold  to  EDS.  Some  work 
functions  previously  performed  by 
Xerox  workers  at  the  Webster  facility 
were  contracted  to  EDS.  Some  of  the 
EDS  employees  are  former  Xerox 
employees. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Xerox  Corporation,  and  the  EDS 
employees  contracted  to  Xerox,  who 
were  adversely  affected  by  increased 
imports. 


The  amended  notice  applicable  to 
TA-W-29,744  is  hereby  issued  as 
follows: 

"All  workers  of  Xerox  Corporation,  and 
employees  of  EDS  contracted  to  Xerox 
Corporation,  Webster,  New  York  engaged  in 
employment  related  to  the  production  of 
copiers  and  printers  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  29, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  15th  day 
of  August  1995. 
Arlene  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  95-21041  Filed  8-23-95;  8:45  am] 
BIUMQ  COOC  4610-aO-M 


Job  Training  Partnership  Act:  Native 
American  Employment  and  Training 
Council  Notice  of  Meeting 

Pursuant  tb  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act  (JTTA),  as  amended  (29  U.S.C. 
1671(h)(1)),  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Coimcil. 

Time  and  Date:  The  meeting  will  begin  at 
9:00  a.m.  on  September  21, 1995,  and 
continue  until  close  of  business  that  day,  and 
will  reconvene  at  9:00  a.m.  on  September  22, 
1995,  and  adjourn  at  close  of  business  that 
day.  Time  will  be  reserved  for  participation 
and  presentations  by  members  of  the  public 
from  3:30  to  5:00  p.m.  on  September  21, 
1995. 

Place:  U.S.  Department  of  Labor,  Rooms  S- 
4215  A,  B  and  C,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 

Status:  The  meeting  will  be  open  to  the 
public.  Persons  with  disabilities,  who  need 
special  accommodations,  should  contact  the 
undersigned  no  less  than  10  days  before  the 
meeting. 

Matters  To  Be  Considered:  The  agenda  will 
focus  on  the  following  topics:  Legislative 
Update,  Partnership  Plan,  Evaluation, 
Automated  Reporting  System  Update, 
Electronic  Conununication,  Technical 
Assistance  and  Training,  and  Grant 
Closeouts. 

Contact  Person  For  More  Information: 
Thomas  Dowd,  Chief,  Division  of  Indian  and 
Native  American  Programs,  Employment  and 
Training  Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.,  Room 
N-4641,  Washington,  DC  20210.  Telephone: 
202-219-8502  (this  is  not  a  toll-free  niunber). 

Signed  at  Washington,  DC,  this  18th  day  of 
August  1995. 
Timothy  M.  Bamide, 
.Assistant  Secretary  of  Labor. 
[FR  Doc.  95-21042  Filed  8-23-95;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
ttie  Antarctic  Conservation  Act  of  1978 
(Pub.  L  95-541) 

AQENCY:  National  Science  Foimdation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  imder  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
sulmit  written  data,  comments,  or 
views  with  respect  to  these  permit 
appUcations  by  September  16, 1995. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Conmients  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURT»«R  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1031. 
SUPPLEMENTAL  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measiu«s,  developed  by  die 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 
(Peintit  Application  No.  96-001) 

1.  Applicant:  Carol  M.  Vleck  and  Theresa 
Bucher,  Department  of  Zoology  and 
Genetics,  Iowa  State  University,  Ames, 
Iowa  50011 

Activity  for  Which  Permit  Is  Requested 

The  applicants  propose  to  handle 
approximately  550  birds  (500  adults,  50 
chicks)  each  season  during  a  two-year 


study  on  the  reproductive 
endocrinology  of  free-living  Adelie 
Penguins  near  Palmer  Station, 
Antarctica.  Over  the  course  of  several 
different  experiments,  birds  will  be 
banded  and  blood  samples  taken  from 
up  to  450  to  determine  levels  of 
reproductive  hormones  at  all  stages  of 
the  reproductive  cycle.  In  addition 
blood  samples  will  also  be  used  to 
determine  levels  of  stress  hormone  from 
birds  in  a  colony  with  frequent  human 
visitation  and  compared  with  those  at  a 
control  site.  Observations  of  birds  will 
be  conducted  to  assess  reproductive 
State  and  success  rates.  If  penguins  have 
eggs  or  chicks  in  the  nest  at  the  time  of 
handling,  the  eggs  and  chicks  will  be 
protected  from  predation  and/or  cooling 
while  the  parents  are  being  held. 

Location 

Vicinity  of  Palmer  Station,  Anners 
Island,  Antarctica  Peninsula. 

Dates 

October  1, 1995-March  31, 1996. 

[Permit  AppUcation  No.  96-002) 

2.  Applicant:  Diana  W.  Freckman,  Natural 
Resource  Ecology  Laboratory,  Colorado 
State  University,  Fort  Collins,  Colorado 
80523 

Activity  for  Which  Permit  Is  Requested 

Import  into  the  U.S.  and  Enter  Site  of 
Special  Scientific  Interest. 

The  applicant  proposes  to  enter  five 
(5)  Sites  of  Special  Scientific  Interest  to 
collect  soil  samples  to  examine  the 
dispersal  and  survival  of  nematodes  in 
the  soils,  as  well  as  examining  how 
functional  communities  develop,  and 
how  these  communities  may  be  affected 
by  distiu-bance.  Site  access  will  be  by 
helicopter  to  the  landing  pad  designated 
for  each  site  and  the  duration  of  the  visit 
to  the  site  will  be  limited  to  several 
hovus  with  a  group  of  no  more  than  4- 
5  people.  Soil  sampling  protocols  have 
been  selected  to  minimize  site 
disturbance.  Manner  of  taking:  Soil  and/ 
or  rock  samples  will  be  placed  in  sterile 
plastic  bags  and  retvuned  to  McMurdo 
where  the  nematodes  will  be 
immediately  extracted.  Remaining  soil 
samples  will  be  shipped  to  the  U.S.  for 
further  biological  and  chemical 
analyses,  and  will  be  handled  according 
to  USDA  guidelines. 

Location 

Cape  Royds,  Ross  Island  (SSSI  #1); 
Cape  Crozier,  Ross  Island  (SSSI  #4); 
Caughley  Beach,  Cape  Bird,  Ross  Island 
(SSSI  #10);  Canada  Glacier,  Lake 
Fryxell,  Taylor  Valley,  Victoria  Land 
(SSSI  #12);  and,  Linnaeus  Terrace, 
Asgaard  Range,  Victoria  Land  (SSSI 
#19). 


Dates 

October  26, 1995-January  31, 1996. 
[Permit  Application  No.  96-003) 

3.  Applicant:  Wayne  Z.  Trivelpiece, 
Department  of  Biology,  Montana  State 
University,  Bozeman,  Montana  59717 

Activity  for  Which  Permit  Is  Requested 

Taking;  Import  into  the  U.S.;  and, 
Enter  Site  of  Special  Scientific  Interest. 

Approximately  1,000  Adelie  and 
Gentoo  chicks  will  be  banded,  as  well 
as  300  adults  of  Adelie,  Gentoo  and 
Chinstrap  penguins,  as  needed  to  fulfill 
research  goals  in  the  continuing  study  of 
the  behavioral  ecology  and  population 
biology  of  these  species  and  the 
interactions  among  these  species  and 
their  principal  avian  predators:  Skuas, 
gulls,  sheathbills,  and  giant  fulmars.  Up 
to  50  adults  of  each  penguin  species 
will  be  fitted  with  radio  transmitters 
and  time-depth  recorders  to  continue 
studying  penguin  foraging  habits.  The 
study  also  involves  stomach  piunping  of 
40  adult  penguins  per  species.  In 
addition  the  principal  avian  predators  of 
the  penguins,  mentioned  above,  will 
also  be  studied,  requiring  up  to  200 
adults  and  chicks  of  each  species  to  be 
banded,  if  possible.  One  (1)  milliliter 
sample  of  blood  will  be  collected  from 
each  of  a  maximiun  of  20  breeding 
adults  of  each  penguin  species  for  DNA 
analysis  as  part  of  a  collaborative 
genetic  study.  All  captured  birds  will  be 
released  unharmed.  Carcasses  and 
skeletons  of  penguins  and  other  birds 
salvaged  at  the  study  site  vdll  be 
imported  into  the  U.S.  for  educational 
and  scientific  study. 

Location 

SSSI  #8— Western  Shore  of  Admiralty 
Bay,  King  George  Island,  South  Shetland 
Islands,  Antarctica. 

Dates 

October  1, 1995-April  1. 1996. 
[Permit  Application  No.  96-004) 

4.  Applicant:  Donald  B.  Siniff,  100  Ecology 
Building,  University  of  Minnesota,  1987 
Upper  Buford  Circle,  St  Paul,  Minnesota 
55108 

Activity  for  Which  Permit  Is  Requested 

Take.  Import  into  the  U.S.  Enter  Site 
of  Special  Scientific  Interest. 

The  applicant  proposes  the  enter  the 
White  Island  Site  of  Special  Scientific 
hiterest  (SSSI  #18)  to  tag  up  to  15  aduU 
Weddell  seals,  and  tag  and  draw  blood 
samples  from  approximately  5  Weddell 
pups,  as  part  of  a  continuing  population 
biology  study  conducted  by  the 
Smithsonian  Institution.  The  White 
Island  seal  population  has  been  a  focus 
of  interest  dating  to  the  early  1960's. 
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This  group  of  seals  represents  an 
isolated  population  that  is  very  small 
and  the  evidence  suggests  it  has  very 
limited  exchange  of  individuals  with 
the  McMurdo  Sound  population.  Thus, 
the  genetics  of  this  popiilation  is  of 
interest  because  it  will  increase 
understanding  of  such  concepts  as 
inbreeding  depression  and  genetic  drift. 

Location 

SSSI  #18— North-west  White  Island, 
McMurdo  Sound,  Antarctica. 

Dates 

October  1, 1995-September  30, 1996. 
(Pennit  Application  No.  96-005] 

5.  Applicant:  Donald  B.  Siniff,  100  Ecology 
Building,  University  of  Minnesota,  1987 
Upper  Buford  Circle,  St.  Paul,  Minnesota 
55108 

Activity  for  Which  Permit  Is  Requested 

Taldng.  Import  into  the  U.S. 

The  applicant  plans  to  tag  and  release 
approximately  350  Weddell  adult  seals 
and  approximately  550  Weddell  pups  as 
part  of  a  continuing  investigation  of  the 
McMurdo  Soimd  Weddell  seal 
population,  which  was  begun  in  the 
early  1960's  and  has  continued  to  the 
present.  In  addition,  blood  samples  will 
be  taken  from  up  to  180  individuals, 
with  up  to  100  samples  being  imported 
to  the  U.S.  for  further  analyses  on  the 
genetic  characteristics  of  the  Antarctic 
seal  populations.  Objectives  of  this 
research  are  (1)  to  continue  the  long- 
term  tagging  studies  by  tagging  all  pups 
bom  into  the  McMurdo  Sound 
population  and  to  replace  tags  on 
previously  tag  individuals  so  they  will 
not  be  lost  from  the  tagged  population, 
and  (2)  to  update  estimates  of 
population  parameters  annually  and  to 
continue  the  analyses  and  test  of 
hypotheses  associated  with  this  data 
base.  Mark-recapture  surveys,  necessary 
to  obtain  all  the  estimates  required  for 
current  captiu«-recaptvue  models,  will 
also  be  conducted. 

Location 

McMurdo  Souind  vicinity,  Antarctica. 
Dates 

October  1, 1995-September  30, 1996. 
[Permit  Application  No.  96-006] 

6.  Applicant:  Colin  M.  Harris,  International 
Centre  for  Antarctic,  Information  and 
Research,  PO  Box  14-199,  Christchurch, 
New  Zealand 

Activity  for  Which  Pennit  Is  Requested 

Enter  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 

The  applicant  proposes  to  enter  Cape 
Hallett  (SPA  #7),  Cape  Royds  (SSSI  #1), 
Arrival  Heights  (SSSI  #2),  Barwick 


Valley  (SSSI  #3),  Cape  Crozier  (SSSI  #4), 
Northwest  White  Island  (SSSI  #18),  and 
Linneaus  Terrace  (SSSI  #19)  in  a 
continuation  of  a  joint  U.S./N.Z.  project 
to  review  management  plans  for 
protected  areas  in  the  Ross  Sea  region. 
Thus  far,  thirteen  (13)  of  the  fifteen  (15) 
sites  have  been  visited.  This  season  the 
.  appUcant  proposes  to  visit  Cape  Hallett, 
one  of  the  two  remaining  sites,  to 
describe  and  map  geographical  feattires, 
including  important  natural  and 
historical  features,  evidence  of  human 
modifications,  structures,  markers, 
impacts,  landing  and  access  points  and 
paths;  document  natural  or  human 
features  of  special  significance;  describe 
scientific  work  being  conducted  in  the 
area,  its  effects  and  influences;  assess 
whether  the  area  is  continuing  to  serve 
the  purpose  for  which  it  was  designated, 
including  re-assessment  of  boimdaries 
and  management  objectives;  and,  use  a 
Global  Positioning  Satellite  (GPS)  to 
map  boundaries  and  define  designated 
photo  points  covering  the  most 
important  features  of  the  site  as 
practical.  In  addition,  the  appUcant 
proposes  to  retiun  to  several  previously 
visited  sites  to  gather  and  assist  with 
management  problems  identified  in 
previous  visit  reports.  Access  to  Cape 
Hallett  vicinity  may  be  provided  by 
Twin  Otter,  while  direct  site  access  will 
be  on  foot.  Access  to  other  site  locations 
will  be  provided  by  helicopter  or 
vehicle,  as  appropriate.  Access  will 
comply  with  existing  management  plan 
provisions  for  each  site. 

Location 

Cape  Hallett  (SPA  #7).  Cape  Royds 
(SSSI  #17),  Arrival  Heights  (SSSI  #2). 
Barwick  Valley  (SSSI  #3),  Cape  Crozier 
(SSSI  #4),  Northwest  White  Island  (SSSI 
#18),  and  Linneaus  Terrace  (SSSI  #19). 

Dates 

November  1, 1995-February  1, 1996. 

[Pennit  Application  No.  96-007] 

7.  Applicant:  Arthur  L.  DeVries,  Department 
of  Molecular  and  Integrated  Physiology, 
524  Burrill  Hall.  University  of  Illinois,  407 
South  Goodwin  Avenue,  Urbana,  Illinois 
61801 

Activity  for  Which  Permit  Is  Requested 

Introduction  of  Non-indigenous 
Species  into  Antarctica. 

Fifteen  specimens  of  adult  male  and 
female  wetas,  Hemideina  maori 
(flightless  insects),  will  be  transported 
from  New  Zealand  to  the  Crary  Science 
and  Engineering  Center  at  McMurdo 
Station,  Antarctica.  The  wetas  are  a 
freeze  tolerant  insect  which  will  be  used 
in  experiments  to  determine  if  small 
amounts  of  fish  antifreeze  glycopeptides 
(AFGP's)  can  enhance  fi^ezing 


tolerance.  The  wetas  are  the  only  freeze- 
tolerant  insects  large  enough  (2  to  3 
inches)  for  implanting  a  cannula  for 
removal  of  hemolymph  and  injection  of 
AFGP's,  which  makes  the  proposed 
experiments  feasible.  The  insects  v«ll  be 
maintained  in  a  temperature  controlled 
walk-in  freezer.  Upon  completion  of 
experiments,  the  wetas  or  their  remains 
will  be  retiuned  to  New  Zealand  or 
preserved  in  formaUn. 

Location 

McMurdo  Station,  Antarctica. 
Dates 

October  1. 1995-February  27, 1996. 
[Pennit  Apphcation  No.  96-008) 

8.  Applicant:  Arthur  L.  DeVries,  Department 
of  Molecular  and  Integrative  Physiology, 
524  Burrill  Hall,  University  of  Illinois,  407 
South  Goodwin  Avenue,  Urbana,  Illinois 
61801 

Activity  for  Which  Permit  Is  Requested 

Introduction  of  Non-indigenous 
Species  into  Antarctica. 

Fifteen  (15)  specimens  of  New 
Zealand  black  cod,  Notothenia 
angustata,  will  be  cold  accUmated  in  a 
closed  seawater  system  in  the  aquarium 
at  McMurdo  Station.  The  cold 
acclimated  specimens  will  be  used  in 
experiments  to  determine  the  role  of  the 
antifreeze  glycopeptides  in  freezing 
avoidance,  and  for  isolating  DNA.  The 
DNA  will  be  screened  for  the  presence 
of  an  "unexpressed"  antifi^eze 
glycopeptide  gene.  Upon  completion  of 
experiments,  the  black  code  will  be 
sacrificed  and  preserved  in  formalin. 

Location 

McMurdo  Station,  Ross  Island, 
Antarctica. 

Dates 

October  1, 1995-February  27, 1996. 
[Pennit  Application  No.  96-009] 

9.  Applicant:  Brenda  Hall  and  George 
Denton,  Institute  for  Quaternary  Studies, 
320  Boardman  Hall,  University  of  Maine, 
Orono,  Maine  04469-5711 

Activity  of  Which  Permit  Is  Requested 

Enter  Site  of  Special  Scientific 
Interest. 

The  applicants  are  carrying  out  a  large 
mapping  project  to  determine  the  former 
extent  of  a  grounded  ice  sheet  in  the 
Ross  Sea  during  the  last  glaciation. 
Much  of  the  work  has  been  concentrated 
on  the  Dry  Valley  regions  where  lobes 
of  the  grounded  Ross  Sea  Ice  Sheet 
flowed  inland  into  the  mouths  of  the 
valleys.  Barwick  Valley  (SSSI  #3)  was 
last  mapped  in  the  1960's.  According  to 
that  work,  inland  ice  advanced  down 
Barwick  Valley  simultaneously  with  ice 
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advance  into  Lower  Victoria  Valley.  The 
Lower  Victoria  Valley  deposits  indicate 
the  presence  of  a  lake,  not  an  ice  tongue. 
Based  on  descriptions  of  Barwick  VaUey 
deposits  from  previous  mapping  and 
observations  during  last  season's 
recoimaissance,  the  appUcant&.beUeve  a 
lake  may  have  also  extended  into  this 
area.  The  appUcants  have  identified 
several  deltas  around  Lake  Vashka  in 
the  Barwick  Valley  that  are  at  the  same 
elevation  as  deltas  in  the  Lower  Victoria 
Valley  which  indicate  the  possible 
presence  of  a  large  lake  that  would  have 
filled  all  of  Victoria  Valley  and 
extended  into  the  Berwick. 

Work  in  the  Barwick  Valley  will 
primarily  involve  mapping  by  taking 
detailed  elevation  measurements  of 
Lake  Vashka  deltas,  however,  small  (10 
cm  X  10  cm)  fossil  algae  samples  will  be 
collected  for  AMS  radiocarbon  dating. 
Determining  the  age  and  precise 
elevation  of  deltas  will  provide 
information  on  the  timing  of  lake-level 
high-stand  in  the  Victoria  Valley 
System.  Comparisons  between  ihe 
valleys  will  yield  important  information 
about  lake-level  variations  during  the 
glacial  period  and  valuable  paleoclimate 
data.  Access  to  Barwick  Valley  will  be 
by  foot  bom  the  Victoria  Valley. 

Location 
Barwick  Valley,  Victoria  Land  (SSSI 

Dates 

October  10, 1995-February  15, 1996. 
[Permit  Application  No.  96-019] 

10.  Applicant:  Ronald  G.  Koger,  Project 
Director,  Antarctic  Support  Associates,  61 
Inverness  Drive  East,  Suite  300, 
Englewood,  Colorado  80112 

Activity  for  Which  Permit  Is  Requested 

Enter  Specially  Protected  Area. 

The  appUcant  proposes  to  enter  the 
Litchfield  Island  Specially  Protected 
Area  (SPA  #17)  to  conduct  an  annual 
inspection  and  resupply  of  the  survival 
cacne  located  on  the  island  for  boating 
safety,  and  assess  the  condition  of 
notification  signs  located  at  three 
primary  landing  sites  which  indicate 
Litchfield  Island  is  a  Specially  Protected 
Area. 

Location 

SPA  #17— Litchfield  Island,  Arthur 
Haibor,  Palmer  Archipelago. 

Dates 

May  1. 1995-April  30.  2000. 
(Pennit  Application  No.  96-011] 

11.  Applicant:  Donal  T.  Manahan, 
Department  of  Biological  Sciences, 
University  of  Southern  California,  Los 
Angeles,  California  90089-0371 


Activity  for  Which  Permit  Is  Requested 

Export  fit>m  the  United  States  and 
Introduce  Non-indigenous  Species  into 
Antarctica. 

The  appUcant  proposes  to  culture 
species  of  unicellular  algae  for  use  in 
investigations  of  molecular  evolution 
and  UV-photobiology  of  antarctic  algae 
and  as  food  for  antarctic  larval  forms 
(sea  urchins)  used  in  studying  the 
physiology  and  biochemistry  of  larval 
development  of  antarctic  invertebrates. 
The  appUcant  wiU  cultuie  the  imported 
unicellular  algae  in  aseptic  conditions. 
For  this  purpose,  it  is  requested  to 
export  from  the  U.S.  approximately  10 
ml  of  algae  culture  per  species  originally 
isolated  in  Antarctica.  These  cultures 
will  be  used  for  investigations  of  the 
effects  of  UV  on  the  biology  of  algae 
(DNA  damage,  etc.)  The  algae  species 
now  in  culture  in  the  U.S.,  that  were 
originally  isolated  in  Antarctica,  and  to 
be  exported  fit)m  the  U.S.  are: 
Acrochaetium  sp.,  Acrosiphonia  sp., 
Bangia  sp.,  Chaeoceros  flexuosum, 
Desmarestia  antarctica, 
Halochorococcum  sp.,  Halococcus  sp., 
Nitzchia  curta,  Phaeocystis  sp., 
Phyllophora  antarctica,  Porosira 
glacialis,  Porphyra  cf.  plocamienstris, 
.  Rhodochorton  purpureum, 
Thallassiosira  antarctica,  Urospora  sp. 

In  addition,  the  appUcant  proposes  to 
introduce  algal  species  that  are  not  of 
Antarctic  origin  for  use  as  food  for 
antarctic  larval  forms  (sea  urchins)  that 
will  be  reared  at  McMurdo  Station 
during  the  period  of  the  course  study. 
The  non-indigenous  algal  species  to  be 
introduced  into  Antarctica  are: 
Dunaliella  teriolecta,  Isochrysis 
galbana,  Skeletonema  costatum, 
Thalassiosira  pseudonana, 
Rhodomonas  sp. 

After  use,  aU  algae  and  seawater 
containing  algae  wiU  be  autoclaved  to 
kill  the  algal  cells. 

Location 

McMurdo  Station,  Antarctica. 
Dates 

October  1. 1995-February  20, 1998. 

[Permit  AppUcation  No.  96-012] 

12.  Applicant:  Ronald  G.  Koger,  Project 
Director,  Antarctic  Support  Associates,  61 
Inverness  Drive  East,  Suite  300, 
Englewood,  Colorado  80112 

Activity  for  Which  Permit  Is  Requested 

Taking.  The  appUcant  proposes  to 
continue  operations  at  Cape  Hallett  in 
an  effort  to  clean  up  remnants  of  past 
operations.  The  location  of  the  proposed 
work  Ues  within  a  penguin  roolcery  with 
a  population  of  approximately  80,000 
Adelje  penguins  [Pygoscelis  adeliae). 


The  proposed  work  for  1995-96 
involves  a  reconnaissance  fUght  to 
assess  site  conditions  and  removing 
drums  containing  old  fuel,  oil,  solvents, 
and  anti-freeze  from  the  area  using  a 
U.S.  Coast  Guard  icebreaker.  An 
assessment  will  also  be  conducted  to 
evaluate  plans  to  dismanUe  and  remove 
a  large  fuel  tank  and  building  from  the 
area.  The  effort  would  be  conducted  in 
following  years.  The  proposed  work  is 
justified  by  the  fact  the  cleanup 
operations  are  an  effort  to  elindnate  a 
potentially  hazardous  situation  which 
poses  a  threat  to  the  health  and  well 
being  of  the  penguin  population  should 
the  present  containers  leak  due  to 
corrosion  or  some  other  accidental 
event. 

AU  proposed  work  has  the  potential 
of  distiubing  the  local  penguin 
popalation.  However,  every  effort  wiU 
be  taken  to  schedule  activities  at  times 
when  the  penguins  are  least  susceptible 
to  these  distu^ances,  for  example, 
during  times  when  the  birds  are  not 
mating,  breeding,  or  nesting. 

Location 

Seabee  Hook,  Cape  HaUett.  Victoria 
Land,  Antarctica. 

Dates 

October  1, 1995-March  1,  2000. 
[Pennit  Application  No.  96-014] 

13.  Applicant:  James  A.  Raymond, 

Department  of  Biological  Sciences, 
University  of  Nevada,  Las  Vegas,  Nevada 
89154-4004 

Activity  for  Which  Permit  Is  Requested 

Enter  Site  of  Special  Scientific 
Interest.  The  appUcant  proposes  to 
collect  marine  imi-algal  samples  (single 
species  samples)  from  a  variety  of 
locations,  including  sea  water  accessible 
through  ice  cracks  within  the  White 
Island  Site  of  Special  Scientific  Interest 
(SSSI  #18).  The  samples  wiU  be  used  to 
determine  the  distribution  of  antifreeze- 
like proteins  in  Antarctic  marine  algae. 
Access  to  White  Island  SSSI  is  desirable 
due  to  the  dense  algal  bloom  in  late 
November-early  December.  Sampling  at 
this  location  could  possibly  provide 
new  species  of  algae  on  which  protein 
assays  can  be  conducted. 

Location 

SSSI  #18-^orthwest  White  Island, 
McMurdo  Sound. 

Dates 

November  11, 1995-December  20, 
1995. 

[Permit  Application  No.  96-015] 

14.  Applicant:  Gerald  L  Kooyman,  Center  for 
Marine  Biotechnology  and  Biomedicine, 
Scripps  Institution  of  Oceanography, 
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University  of  California,  San  Diego,  La 
Jolla,  California  92093-0204 

Activity  for  Which  Permit  is  Requested 

Taking;  Import  into  the  U.S.;  Enter 
Specially  Protected  Area;  and  Enter  Site 
of  Special  Scientific  Interest. 

Ground  counts  will  be  made  at  two 
major  Emperor  colonies  (Cape 
Washington  and  Coalman  Island)  and  at 
a  third  smaller  and  most  southern 
Emporer  colony  (Cape  Crozier) 
bordering  the  Ross  Sea.  This  is  a 
continuation  of  the  longest  series  of 
censuses  of  Emperor  {>enguins  in 
Antarctica.  The  Coulman  Island  census 
is  especially  important  because  the 
colony  declined  nearly  50  percent  in 
1993  and  1994  from  that  in  1992.  Cape 
Crozier  remains  small,  less  than  600 
chicks,  and  its  existence  still  seems 
tenuous  after  its  decline  to  15  chicks  in 
the  1970's. 

The  applicant  also  proposes  to 
capture  up  to  40  adult  Emperor 
peng\iins,  near  the  McMurdo  ice  edge  or 
at  Cape  Washington,  which  will  be 
maintained  in  an  enclosiire  on  the  sea 
ice  for  up  to  2  months  while  behavioral 
and  physiological  experiments  are 
conducted,  l^e  birds  will  be  allowed  to 
dive  at  will  through  an  ice  hole.  The 
birds  will  be  weired  daily,  and  will  be 
hand-fed  a  fish  supplement,  in  addition 
to  their  foraging,  to  ensure  weight  is 
maintained  or  increased  while  captive. 
This  experiment  is  designed  to  explore 
and  comprehend  the  physiological 
responses  that  support  the  great  diving 
capacities  of  these  birds.  A  total  of  50 
Emperor  chicks  will  be  captured  and 
released  at  Cape  Washington  over  the 
course  of  the.season.  Blood  and  muscle 
samples  will  be  obtained  &om  30 
chicks.  In  early  January,  4  Emperor 
fledglings  will  be  captured  and  released 
after  the  attachment  of  a  satellite 
transmitter.  Furthermore,  15  chicks  that 
have  failed  to  fledge  at  Cape 
Washington  will  be  collected  and 
moved  to  an  enclosure  in  the  vicinity  of 
McMurdo  Station  where  they  will  be 
hand-fed  and  the  development  of  their 
diving  abilities  studied.  After  one 
month,  they  will  be  released  at  the  ice 
edge.  If  possible  the  applicant  proposes 
to  collect  10  frozen  eggs  and  salvage  2 
adult  Emperor  carcasses  for  importation 
into  the  U.S.  The  eggs  will  remain 
frozen  at  Scripps  until  destructive 
analysis  is  completed.  The  two 
carcasses  will  also  be  held  at  Scripps 
until  a  full  necropsy  can  be  performed, 
after  which  the  remains  will  be 
destroyed. 

Location 

Beaufort  Island  (SPA  #5),  Cape 
Crozier  (SSSI  #4),  Cotilman  Island,  and 


Cape  Washington,  McMurdo  Sound 
vicinity. 

Dates 

October  1, 1995-March  31, 1996. 
[Permit  Application  No.  96-016] 

15.  Applicant:  Warwick  F.  Vincent, 
Department  of  Biology,  Universite  Laval. 
Sainte  Foy,  Quebec,  Canada 

Activity  for  Which  Permit  Is  Requested 

Enter  Site  of  Special  Scientific 
Interest. 

The  applicant  proposes  to  enter  the 
Canada  Glacier  Site  of  Special  Scientific 
Interest  (SSSI  #12)  for  the  purpose  of 
conducting  a  site  visit  to  inspect  the 
current  state  of  the  environment  within 
the  SSSI.  The  applicant  is  currently 
involved  in  editing  the  Environmental 
Code  of  Conduct  and  Environmental 
Management  Workshop  report  for  the 
Dry  Valleys  and  intends  to  apply  the 
envirormiental  perturbation  matrix 
developed  to  this  site  and  others. 

Location 

Canada  Glacier,  Fryxell  Stream,  Lake 
Fryxell,  Taylor  Valley,  Victoria  Land 
(SSSI  #12). 

Dates 

December  1, 1995-December  20, 
1995. 

[Permit  ApplicatioD  No.  96-018) 

16.  Applicant:  Ronald  G.  Koger,  Project 
Director,  Antarctic  Support  Associates,  61 
Inverness  Drive,  East,  Suite  300, 
Englewood,  Colorado  80112 

Activity  for  Which  Permit  Is  Requested 

Taking. 

The  applicant  proposes  to  remove 
antarctic  animals  from  McMurdo 
Station  runways,  roads,  and  ice  pier  as 
is  necessary  for  operational  safety  and 
well  being  of  the  animals  and  U.S. 
Antarctic  Program  participants.  The 
affected  animals  include  Adelie 
penguins  (Pygoscelis  adeliae),  Emperor 
penguins  [Aptenodytes  forsteri), 
Weddell  seals  [Leptonychotes  weddelli), 
Crabeater  seals  [London  carcinophagus), 
and  Skuas  [catharacta  loonbergi  and 
catharacta  maccormicki).  The 
movements  of  airplanes,  ships  and 
support  vehicles  into  and  out  of 
McMurdo  Station  are  essential  to  USAP 
for  transportation  of  personnel, 
equipment,  supplies,  and  waste 
materials.  Periodically,  native  seal, 
penguin  and  skua  species  enter  aircraft 
nmways,  roads,  and  the  ice  pier.  Such 
invasions  pose  operational  safety 
concerns,  as  well  as  potential  harm  to 
the  animals.  Removed  activities  will  be 
conducted  in  a  nonlethal  and  humane 
manner  in  order  to  cause  as  little 
disturbance  as  possible.  Herding  and 


reporting  procedures  have  been 
developed  and  training  for  individuals 
with  responsibility  for  removal  of 
animals  will  be  conducted  by  science 
laboratory  personnel. 

Location 

McMurdo  Station  vicinity  and  its 
associated  airfields  (Williams  Field, 
Pegasus,  Ice  Runway),  roads  and  ice 
pier. 

Dates 

October  1, 1995-March  1,  2000. 
[Permit  Application  No.  96-019] 

17.  Appyjca/it:  John  Splettstoesser,  235 
Camden  Street,  *32.  Box  132,  Rockland, 
Maine  04841 

Activity  for  Which  Permit  Is  Requested 

Taking,  and  Import  into  the  U.S. 

The  applicant  proposes  to  salvage  up 
to  ten  (10)  Emperor  penguin  chick 
carcasses  and  up  to  four  (4)  abandoned 
Emperor  penguin  eggs  in  frozen 
condition  for  mounting  and  display  in 
two  separate  museum  educational 
exhibits.  The  applicant  will  serve  as  a 
naturalist  lecturer  onboard  a  cruise  ship 
this  coming  season.  As  a  result  of  prior 
experience  in  visiting  Emperor  penguin 
rookeries  in  the  eastern  Weddell  Sea 
during  the  last  two  summers,  large 
numbers  of  chicks  were  observed  to 
have  died  from  unknown  causes 
(starvation,  weather  extremes,  diseases, 
etc.).  Two  museums  (1)  Maritime 
Museum,  Port  Stanley,  the  Falkland 
Islands,  and  (2)  Natural  History 
Museimti,  College  of  the  Atlantic,  Bar 
Harbor,  Maine,  have  expressed  interest 
in  obtaining  specimens  (5  chick  corpses 
and  2  eggs,  each)  for  educational 
exhibits.  The  applicant  will  be  returning 
to  the  eastern  Weddell  Sea  area  this 
season.  Collection  of  specimens  will  be 
done  by  qualified  naturalist  staff 
onboard  the  cruise  ship  (icebreaker)  and 
preserved  for  transport  imder  frozen 
conditions  to  thefr  destinations.  The 
specimens  destined  for  the  Maritime 
Museum  will  be  delivered  directly  to 
Port  Stanley  from  Antarctica  and  will 
not  enter  the  U.S.  Remaining  samples 
will  be  delivered  to  the  museum  in 
Maine. 

Location 

Atka  Bay,  Riiser-Larsen  Iceshelf  and 
other  Emperor  colonies  in  the  eastern 
Weddell  Sea  vicinity. 

Dates 

November  1, 1995-March  31, 1996. 
[Permit  Application  No.  96-020] 

18.  Applicant:  Bruce  D.  Marsh,  Department 
of  Earth  and  Planetary  Sciences,  323  Olin 
Hall,  Johns  Hopkins  University,  Baltimore, 
Maryland  21218 
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Activity  for  Which  Permit  Is  Requested       Location 


Enter  Site  of  Special  Scientific 
Interest. 

The  applicant  proposes  to  enter  the 
Barwick  Valley  Site  of  Special  Scientific 
Interest  (SSSI  #3)  to  conduct  geologic 
mapping  and  sample  collecting.  The 
nature  and  style  of  the  Ferrar  dolerites 
(specific  rock  formation)  will  be  traced 
on  topographic  maps  and  samples  of 
rock  will  be  collected  to  characterize 
each  formation  at  a  number  of  locations. 
Rock  samples  will  be  shipped  to  the 
U.S.  for  cutting  and  crushing  for 
analysis. 


SSSI  #3— Barwick  Valley,  Victoria 
Land,  Antarctica. 

Dates 

January  1, 1996-January  24, 1996. 
Nadene  G.  Kennedy, 
Permit  Office,  Office  of  Polar  Programs. 
[FR  E)oc.  95-20939  Filed  8-23-95;  6:45  am] 
BiLUNO  CODE  7S66-01-M 


Advisory  Committee  for  Computer  and 
information  Science  and  Engineering; 
Notice  of  Subcommittee  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  as  amended,  the  National  Science 
Foimdation  announces  that  the 
Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering 
(#1115)  will  hold  three  subcommittee 
meetings  during  September.  All 
meetings  are  open  to  the  public  and  will 
be  held  at  NSF  located  at  4201  Wilson 
Blvd.,  Arlington,  Va.  Names,  dates, 
room  numbers  are  as  follows: 


Name 


1.  Sutx»nvnittee  on  Research  in  Computing  Systems 


AGENDA:  Review  Current  and  Planned  Activities  in  Computing  Systems. 
2.  Subcommittee  on  Research  in  HumarvCentered  Systems , 


AGENDA:  Review  Current  and  Planned  Activities  in  Human-Centered  Systems. 
3.  Subcommittee  on  Research  in  Networking,  Communications  and  Convergence  of  Computing  & 
Communications. 


Dates 


8/11 

9/12 
9/13 

9/20 
9/21 

9.'28 

9/29 


Times 


8:30-4.-00 

8:30-4:00 

9:00-10:30 

8:30-5.iX) 
8:30-3:00 

8:30-5K» 

8:30-5«) 


Location 


Room  375. 

1295. 
1295. 


Agenda: 

Review  Current  and  Plaimed 
Activities  in  Networking, 
Communications  and  Conveargence  of 
Computing  &  Commimications. 

Purpose  of  Meetings 

To  help  shape  the  Directorate's  plans 
and  priorities  for  research  and  to  assess 
the  extent  to  which  current  and  planned 
programs  provide  the  necessary  base  for 
future  research  directions. 

Contact  Penon 

Odessa  Dyson,  Administrative  Officer, 
Office  of  the  Assistant  Director, 
Directorate  for  Computer  and 
Information  Science  and  Engineering, 
4201  Wilson  Blvd.,  ArUngton,  VA. 
22230.  Phone:  (703)  306-1900. 

Minutes 

May  be  obtained  from  the  contact 
person  at  the  above  address. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21049  Filed  8-23-95;  8:45  am] 
BILUNG  CODE  7S6S-01-M 


Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufocture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  September  18, 19,  &  20, 
1995,  8  a.m.-5  p.m.,  each  day. 

Place:  Room  565,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Charles  Hauer,  Program 
Director,  SBIR  Office,  (703)  306-1390. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21050  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  7S66-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufocture,  and  Industrial  Innovation — 
«1194. 

Date  and  Time:  September  15, 1995. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Tony  Centodocati, 
Program  Director.  SBIR  Office.  (703)  306- 
1390  or  )ohn  Van  Rosendale,  CISE.  (703) 
306-1962.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  Information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  21,  1995. 
M.  RdMcca  Winkler, 
Conmiittee  Management  Officer. 
[FR  Doc.  95-21051  Filed  8-23-95;  8:45  am] 

BtLUNQ  CODE  755MI1-M 
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Special  Emphasis  Panel  in  Design, 
lAanufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Design,  Manufacture, 
and  Industrial  Innovation  (1194)  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Small  Business  Innovation  Research 
Program  in  the  areas  of  Civil  and 
Mechanical  Systems,  Photonics,  and 
Astronomy.  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  September  12, 13,  and 
14  in  rooms  330.  365,  580,  and  1005.  All 
meetings  will  be  closed  to  the  public 
and  wiU  be  held  at  the  National  Science 
Foimdation,  4201  Wilson  Blvd., 
Arlington,  VA,  from  8  to  5  each  day. 

Contact  Person:  Charles  Hauer,  IDanyl 
Gorman,  and  Pat  Johnson  SBIR  Office,  (703) 
306-1390,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  Sunshine  Act. 

Dated:  August  21. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[PR  Doc.  95-21052  Filed  8-23-95;  8:45  am) 
iiuma  oooc  7sa6-oi-M 


Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Design,  Manufact\ue, 
and  Industrial  Innovation  (1194)  will  be 
holding  panel  meetings  for  the  piupose 
of  reviewing  proposals  submitted  to  the 
Small  Business  Innovation  Research 
Program  in  the  areas  of  Computer  and 
Information  Science  and  Engineering 
and  SSM.  In  order  to  review  the  large 
voltune  of  proposals,  panel  meetings 
will  be  held  on  September  15,  1995  in 
rooms  365,  380,  390,  530  and  580.  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  from  8:00  to  5:00  each 
day. 

Contact  Person:  Anthony  Centodocati  and 
Ritchie  Coryell.  SBIR  Office,  (703)  306-1390. 


National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21053  Filed  8-23-95;  8:45  am) 
BUJJNQ  COM  7Sa6-01-M 


Special  Emphasis  Panel  In  Design, 
Rianutacture,  and  Industrial 
Innovation;  Notice  of  Meetings— 1194 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Design,  Manufactxire, 
and  Industrial  Innovation  (1194)  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Small  Business  Innovation  Research 
Program  in  the  area  of 
Superconductivity  and  Advanced 
Scientific  Computing.  In  order  to  review 
the  large  voliune  of  proposals,  panel 
meetings  will  be  held  on  September  11, 
1995,  in  rooms  310,  320,  and  340.  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Blvd., 
ArUngton,  VA,  from  8  to  5  each  day. 

Contact  Person:  Anthony  Centodocati  and 
Darryl  Gorman,  SBIR  Office,  (703)  306-1390. 
Dr.  )ohn  Van  Rosendale,  Program  Director. 
aSE.  (703)  306-1962.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21054  Filed  8-23-95;  8:45  am] 

^LUNG  CODE  7S66-01-M 


Earth  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  aimoimces  the  following 
meeting. 


Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Dates:  September  13, 14.  &  15. 1995. 

rime:  8  ajn.  to  6  p.m.  each  day. 

Place:  Room  375.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alan  M.  Gaines, 
Section  Head,  Division  of  Earth  Sciences. 
Room  785,  National  Science  Foundation, 
Arlington,  VA,  (703)  306-1553. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  pro[>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Stmshine  Act. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Managemen  t  Officer. 
(FR  Doc.  95-21055  Filed  8-23-95;  8:45  am] 
BILUNO  CODE  7SS6-01-M 


Special  Emphasis  Panel  In  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Engineering  Education 
and  Centers  (173). 

Date  and  Time:  September  11-14, 1995;  8 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Room  530. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lynn  Preston.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1381. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  LJ.S.C. 
5S2b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 
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Dated:  August  21. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-21056  Filed  8-23-95;  8:45  am] 

aiLUNQ  COOC  7S66-01-li 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Date  and  Time:  September  11-13, 1995;  8 
a.m.  to  5  p.m. 

P7ace:  Florida  State  University, 
Tallahassee,  FL 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Adriaan  M.  de  Graaf, 
Executive  Officer,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1812;  Fax  (703)  306-0515. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  the  continued 
support  for  the  National  High  Magnetic  Field 
Laboratory  (NHMFL)  being  established  by 
Florida  State  University,  the  University  of 
Florida,  and  Los  Alamas  National  Laboratory. 

Agenda:  To  review  and  evaluate  the 
progress  report  and  proposal  for  continued 
funding  from  the  NHMFL. 

Reason  for  Closing:  The  progress  report 
being  reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-21057  Filed  8-23-95;  8:45  am] 
BILUNO  COOC  7S65-01-M 


Special  Emphasis  Panel  In  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  the  Polar  Programs. 

Date  and  Time:  September  12-13, 1995; 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
365. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Polly  A.  Penhale, 
Program  Manager,  OPP,  Room  755 
Telephone:  (703)  306-1033. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Biology  and  Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  {lersonal  information  concerning 
Individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  21, 1995. 
M.  Rriwcca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21058  FUed  8-23-95;  8:45  am] 
atUMQ  COOC  7SS6-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Date  and  Time:  September  11. 1995.  7:30 
p.m.  to  9  p.m.;  September  12. 1995.  8:30  a.m. 
to  5  p.m.;  September  13, 1995,  8:30  a.m.  to 
5  p.m.;  September  14, 1995,  8:30  a.m.  to  5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1665. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop)osals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  NSF 
Collabora fives  for  Excellence  in  Teacher 
Preparation  (CETP)  Program  for  a  Reverse 
Site  Visit  Panel  Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  21, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-21059  Filed  8-23-95;  8:45  am] 
BiLUNG  CODE  7S6»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-360  and  50-370] 

Duke  Power  Company,  et  ai..  McQuire 
Nuclear  Station,  Unit  Nos.  1  and  2; 
Envlronn>ental  Assessment  and 
nnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17,  issued  to  Ehike  Power 
Company  (the  licensee),  for  operation  of 
the  McGuiie  Nuclear  Station,  Units  1 
and  2,  located  in  Mecldenburg  County, 
North  Carolina. 

Environmental  Aasesonent 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  Technical  Specifications  (TS)  to  (a) 
allow  the  maximum  eiuichment  for  fuel 
stored  in  the  fuel  pools  to  increase  from 
a  nominal  value  of  4.0  to  5.0  weight 
percent  Uranium-235,  (b)  establish  new 
loading  patterns  for  new  and  irradiated 
fuel  in  the  spent  fuel  pool  to 
accommodate  this  increase,  (c)  add  a  TS 
to  establish  a  limit  for  boron 
concentration  for  all  modes  of 
operation,  (d)  add  BASES  to  correspond 
to  the  TS  that  were  added,  (e)  add  TS 
to  reflect  limits  for  fuel  storage 
criticality  analysis,  and  (f)  reformat  the 
TS  to  bring  them  more  in  line  with  the 
standard  format  in  the  NRC  report 
NUREG-1431,  "Standard  Technical 
Specifications  Westinghouse  Plantl."  ' 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  13,  1994,  as 
supplemented  by  letters  dated  August 
15, 1994,  March  23  and  April  18, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  licensee  can  use  higher  fuel 
enrichment  to  provide  additional 
flexibility  in  the  licensee's  reload  design 
efforts  and  to  increase  the  efficiency  of 
fuel  storage  cell  use  in  the  spent  fuel 
pools. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  storage  of  fuel  eruiched  to  a 
nominal  5.0  weight  percent  Uranium- 
235.  The  safety  considerations 
associated  with  storing  new  and  spent 
fuel  of  a  higher  enrichment  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
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proposed  changes  have  no  adverse  effect 
on  the  probability  of  any  accident.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  o&ite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposiue. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  PR  30355)  on  August  11, 
1988,  as  corrected  on  August  24, 1988 
(53  FR  32322),  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may,  in  fact,  be  reduced  from  those 
summarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c).  The  results  of  the 
Shearon  Harris  assessment  are 
applicable  to  McGuire,  Units  1  and  2. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

With  regard  to  potential 
honradiological  impacts,  the  proposed 
actioi)  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  exemption.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  McGuire 
Nuclear  Station  Units  1  and  2,"  dated 


April  1976  and  its  addendiun  dated 
January  1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  August  17, 1995.  the  NRC  staff 
consulted  with  the  North  Carolina  State 
official,  Mr.  Dajme  H.  Brown,  Director, 
E)epartment  of  Environmental  Health 
and  Natural  Resources,  Division  of 
Radiation  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  hcensee's  letter  dated 
Jime  13, 1994,  as  supplemented  by 
letters  dated  August  15, 1994,  March  23 
and  April  18, 1995,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubUc  document  room  located  at  the 
Atkins  Library,  University  of  North 
Carolina,  Charlotte  (UNCC),  North 
Carolina. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August  199S. 

For  the  Nuclear  Regulatory  Commission. 
Louis  L.  Wheeler, 

Acting  Director.  Project  Directoixite  11-2, 
Division  of  Reactor  Projects — I/IJ,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  9&-21029  Filed  8-23-95;  8:45  am] 
BILUNO  COOE  78S0-01-P 


[Docket  No.  50-271] 

Vermont  Yankee  Nudaar  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Station;  Envh^nmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
and  revocation  of  an  exemption  from 
Facility  Operating  License  No.  DPR-28, 
issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  Ucensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  (the  facility) 
located  in  Windham  County,  Vermont. 


Environmental  Assessment 

Identification  of  Proposed  Actions 

The  proposed  exemption  would  grant 
rehef  in  certain  outdoor  areas  of  the 
protected  area  of  the  fadhty  to  allow 
use  of  seciuity  Ughting  for  outdoor 
access  and  egress  and  the  performance 
of  one  specified  task  for  compfiance 
with  Section  IH.J  of  Appendix  R  to  10 
CFR  Part  50.  The  exemption  would 
include  outdoor  portions  of  the 
protected  area  for  access  and  egress  and 
for  hookup  of  a  portable  fuel  oil  transfer 
pump. 

The  proposed  exemption  is  in 
accordance  with  the  hcensee's 
apphcation  for  exemption  dated  June 
29, 1995. 

The  exemption  proposed  for 
revocation  related  to  emergency  lighting 
requirements  in  the  Reactor  Building. 
The  exemption  was  issued  June  26, 
1989,  and  is  no  longer  needed  by  the 
Ucensee  because  conforming  emergency 
lighting  has  been  installed  in  the 
affected  area. 

The  Need  for  the  Proposed  Actions 

The  proposed  exemption  is  needed 
because  the  features  described  in  the 
hcensee's  request  regarding  existing 
seciuity  Ughting  at  the  fadUty  are  the 
most  practical  method  for  satisfying  the 
underlying  purpose  of  Appendix  R  and 
Uteral  compliance  with  the  regulation 
would  not  further  enhance  the  fire 
protection  capabiUty  significantly. 

Revocation  of  the  1989  exemption  is 
needed  to  accurately  reflect  actual  plant 
conditions,  given  conforming  lighting 
has  been  installed  in  the  affected  areas. 

Envirormiental  Impacts  of  the  Proposed 
Actions 

Hie  Conunission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  revocation  of  exemption  and 
concludes  that  the  proposed  exemption 
and  revocation  will  provide  a  degree  of 
fire  protection  such  that  there  is  no 
increase  in  the  risk  of  fires  at  the 
fiadUty.  Consequently,  the  probabiUty  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not  be 
greater  than  previously  determined,  nor 
do  the  proposed  exemption  and 
revocation  otherwise  affect  radiological 
plant  effluents. 

The  change  wiU  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  enviromnental 
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impacts  associated  with  the  proposed 
actions. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
actions  involve  featiues  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  They  do  not  affed 
nonradiological  plant  effluents  and  have 
no  other  environmental  impad. 
Accordingly,  the  Conunission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
assodated  with  the  proposed  actions. 


For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 
Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-21030  Filed  8-23-95;  8:45  am] 
BHJJNQ  COOE  7SM-01-^ 


[DocketNo.5(M14] 

Duke  Power  Company,  et  al.  (CatawtM 
Nuclear  Station,  Unit  No.  2);  Exemption 


Alternatives  to  the  Proposed  Actions  j 


Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impad  assodated  with  the  proposed 
actions,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  actions,  the  staff  considered 
denial  of  the  proposed  actions.  Denial  of 
the  appUcation  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  actions  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

I  These  actions  do  not  involve  use  of 
Resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted 

In  accordance  vrith  its  stated  poUcy, 
on  July  21, 1995,  the  staff  consiUted 
with  the  Vermont  State  official,  Mr. 
WilUam  K.  Sherman  of  the  Vermont 
Department  of  PubUc  Service,  regarding 
the  environmental  impad  of  the 
proposed  actions.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  enviroiunental 
assessment,  the  Commission  concludes 
that  the  proposed  actions  will  not  have 
a  significant  effed  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviromnental  impad 
statement  for  the  proposed  exemption 
and  revocation  of  exemption. 
I   For  further  details  with  resped  to  the 
proposed  actions,  see  the  application 
dated  Jime  29,  1995,  which  is  available 
for  pubUc  inspection  at  the 
Commission's  PubUc  Dociunent  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubUc  document  room  located  at  the 
Brooks  Memorial  Library,  224  Main 
Street,  Brattleboro,  VT  05301. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  August  1995. 


The  Duke  Power  Company,  et  al.  (DPC 
or  the  Ucensee)  is  the  holder  of  FaciUty 
Operating  License  No.  NPF-52,  which 
authorizes  operation  of  the  Catawba 
Nuclear  Station,  Unit  No.  2  (the  faciUty), 
at  a  steady-state  reader  power  level  not 
in  excess  of  3411  megawatts  thermal. 
The  faciUty  is  a  pressiuized  water 
reader  located  at  the  Ucensee's  site  in 
York  County,  South  Carolina.  The 
Uoense  provides,  among  other  things, 
that  the  Catawba  Nuclear  Station  is 
subjed  to  all  rules,  regulations,  and 
Orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effed. 

n  - 

Section  in.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs)  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conduded  when  the 
plant  is  shut  down  for  the  10-year 
inservice  inspection  of  the  primary 
containment. 

m 

By  letters  dated  May  18, 1995,  and 
May  31, 1995,  the  Ucensee  requested 
temporary  reUef  from  the  requirement  to 
perform  a  set  of  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  contairunent.  The  requested 
exemption  would  permit  a  one-time 
interval  extension  of  the  third  Type  A 
test  by  approximately  30  months  (from 
the  1995  refueling  outage,  which  begins 
in  Odober  1995,  to  the  end-of-cycle  8 
(EOC-8)  refueling  outage,  currently 
scheduled  for  March  1997)  and  would 
permit  the  third  Type  A  test  of  the 
second  10-year  inservice  inspection 
period  to  not  correspond  vfith  the  end 
of  the  current  inservice  inspection 
interval. 

The  licensee's  request  concluded  that 
the  proposed  change,  a  one-time 
extension  of  the  interval  between  the 


second  and  third  ILRTs  at  Catawba  Unit 
2,  is  justified  for  the  foUowing  reasons. 

The  previous  testing  history  at 
Catawba  Unit  2  provides  substantial 
justification  for  the  proposed  test 
interval  extension.  In  each  of  the  two 
previous  periodic  ILRTs  at  Catawba 
Unit  2,  the  as-found  leakage  was  less 
than  or  equal  to  48.7%  of  the  allowable 
leakage,  thereby  demonstrating  that 
Catawba  Unit  2  is  a  low-leakage 
containment.  There  are  no  mechanisms 
which  would  adversely  affect  the 
strudiual  integrity  of  die  containment, 
or  that  would  be  a  &ctor  in  extending 
the  test  intOTval  by  30  months.  However, 
as  a  preventative  maintenance  measiue, 
a  ccmtainment  dvil  inspection, 
currently  required  by  Appendix  J  prior 
to  a  Type  A  test,  will  be  performed 
during  EOC-7  in  October  1995  to  verify 
that  no  structural  degradation  exists. 
Any  additional  risk  created  by  the 
longer  interval  between  ILRTs  is 
considered  to  be  negUgible,  primarily 
because  Type  B  and  C  testing  wiU 
continue  unchanged. 

Additionally,  tne  Ucensee  stated  that 
its  exemption  request  meets  the 
requirements  of  10  CFR  50.12, 
paragraphs  (a)(1)  and  (a)(2)(u),  for  the 
foUowing  reasons: 

In  order  to  justify  the  granting  of  an 
exemption  to  the  requirements  of  10  CFR  Part 
50,  paragraph  50.12(a)(1)  requires  that  the 
licensee  show  that  the  proposed  exemption 
will  not  pose  an  undue  risk  to  the  public. 
That  this  proposed  change  will  not  pose  an 
undue  risk  is  demonstrated  by  the  analysis 
presented  in  draft  NUREG-1493,  which 
concludes  that  an  increase  in  the  test  interval 
to  once  every  20  years  would  "lead  to  an 
imperceptible  increase  in  risk."  The  analyses 
in  draft  NUREG-1493  are  considered  to  be 
specifically  applicable  to  Catawba  because: 
(1)  The  requested  exemption  would  result  in 
a  one-time  incraase  in  the  test  interval  to 
about  5  years,  not  20;  (2)  the  population 
density  around  Catawba  is  less  than  that  used 
in  the  study  (329  people  per  square  mile,  vs. 
340  used  in  the  study);  (3)  no  ILRT  at 
Catawba  has  failed;  4)  the  core  inventory 
used  in  the  study  was  represented  by  a  3412 
Mwt  PWR  [pressurized  water  reactor). 
Catawba  is  a  3411  Mwt  PWR.  Other  factors 
which  lead  to  the  conclusion  that  the 
proposed  change  will  not  pose  an  undue  risk 
include  the  fad  that  local  leak  rate  testing, 
which  identifies  97%  of  leakage  in  excess  of 
prescribed  limits,  will  remain  in  place  at  its 
current  test  frequency;  the  detailed, 
proceduralized  containment  civil  inspection 
which  is  normally  performed  in  conjunction 
with  an  ILRT  will  be  performed  in  place  of 
the  scheduled  ILRT,  to  identify  potential 
structural  deteriorations;  and  the  historical 
leak-tightness  of  the  containment  structure, 
as  evidenced  by  two  successive  ILRTs  in 
which  the  as-found  leakage  did  not  exceed 
48.7%  of  the  allowable  leakage  rate.  A  table 
which  shows  the  leak  test  history  of  Catawba 
Unit  2  follows  this  Attachment. 
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A  comparison  was  made  betwean  the  risk 
analysis  presented  in  dnft  NUREG-1493  and 
a  probabilistic  risk  assessment  perfonned  for 
Catawba  Nuclear  Station.  While  the 
quantitative  results  of  the  NUREG  are  not 
directly  applicable  to  plants  not  used  in  the 
study,  conclusions  siinilar  to  those  presented 
in  the  NUREG  can  be  made  concerning 
Catawba.  NUREG-1493  indicates  that  reactor 
accident  risks  are  dominated  by  accident 
sequences  that  result  in  failure  or  bypass  of 
the  containment  This  conclusion  is  also 
valid  for  Catawba.  Considering  only  the 
Catawba  accident  sequences  that  do  not 
result  in  containment  hilure,  containment 
leakage  contributes  approximately  0.08  to 
0.09  percent  to  off-site  risk  (whole-body 
person-rem,  thyroid  nodules,  and  latent 
fatalities).  NUREG-1493  indicated  that 
contaiimient  leakage  contributed  from  0.02  to 
0.10  percent  to  latent  cancer  risL  The 
comparison  between  the  analysis  of  NUREG- 
1493  and  the  CaUwba  PRA  concludes  that 
increases  in  containment  leakage  at  Catawba 
are  expected  to  produce  increases  in  accident 
risk  similar  to  the  restilts  in  NUREG-1493. 

Special  circumstances,  as  defined  in  10 
CFR  50.12(a)(2)(ii).  are  considered  to  exist  if 
"application  of  the  regulation  *  *  *  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule."  The  purposes  of  the  rule,  as 
stated  in  Section  I  of  Appendix  J,  are  to 
ensure  that:  a)  leakage  through  the  primary 
reactor  containment  and  systems  and 
components  penetrating  containment  shall 
not  exceed  allowable  values,  and  b)  periodic 
surveillance  of  reactor  containment 
penetrations  and  isolation  valves  is 
performed  so  that  proper  maintenance  and 
repairs  are  made.  One  of  the  significant 
factora  in  assuring  that  the  proposed 
exemption  will  not  pose  an  undue  risk  to  the 
public,  as  noted  above,  is  the  local  leak  rate 
testing  (LLRT)  which  is  performed.  That  the 
LLRT  program  at  Catawba  provides  an 
effective  mechanism  for  maintaining 
containment  integrity  is  perhaps  best 
demonstrated  by  the  &ct  that  the  most  recent 
ILRT  at  Catawba  Unit  2  was  performed  at  the 
front  end  of  the  refueling  outage;  before  any 
repairs  or  adjustments  were  made  to  valves 
or  penetrations.  Nevertheless,  the  as-found 
leakage  did  not  exceed  48.7%  of  the 
allowable  leakage  rate.  The  fact  that  no 
leakage  paths  were  identified  by  an  ILRT, 
and  that  the  ILRT  met  the  acceptance  criteria 
with  significant  margin  confirms  the  results 
of  the  Type  B  and  C  testing. 

The  frequency  and  scope  of  the  Type  B  and 
C  LLRT  program  are  not  being  changed  by 
this  exemption  request.  The  LLRT  program 
will  continue  to  effectively  detect 
containment  leakage  resulting  from  the 
degradation  of  active  containment  isolation 
components,  as  well  as  containment 
penetrations.  Administrative  limits  have 
been  established  for  each  Type  B  or  C 
component  at  a  fraction  of  the  allowable  leak 
rate,  such  that  any  leakage  detected  in  excess 
of  the  administrative  limit  will  indicate  a 
potential  valve  or  penetration  degradation.  In 
instances  in  which  a  component's  leakage 
exceeds  its  administrative  limit, 
proceduralized  controls  in  the  test  program 
require  that  a  work  order  be  written  to  repair 
the  component. 


IV 

Section  III.D.l4a)  of  Appendix  ]  to  10 
CFR  Pait  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  Ucensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  30  months.  The 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  wall  not 
present  an  undue  risk  to  the  pubUc 
health  and  safiety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determined,  for  the 
reasons  discussed  below,  that  special 
drciunstances,  as  provided  in  10  CFR 
50.12(a)(2)(ii),  are  present  justifying  the 
exemption;  namely,  that  appUcation  of 
the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  piupose  of  the 
rule.  The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at 
approximately  equal  intervals  during 
the  10-year  service  period,  is  to  ensixre 
that  any  potential  leakage  pathways 
through  the  containment  boundary  are 
identified  within  a  time  span  that 
prevents  significant  degradation  from 
continuing  or  becoming  imknown.  The 
NRC  staff  has  reviewed  the  basis  and 
supporting  information  provided  by  the 
Ucensee  in  the  exemption  request.  The 
NRC  staff  has  noted  that  the  licensee  has 
a  good  record  of  ensuring  a  leak-tight 
containment.  All  Type  A  tests  have 
passed  with  significant  margin  and  the 
licensee  has  noted  that  the  results  of  the 
Type  A  testing  have  been  confirmatory 
of  the  Type  B  and  C  tests  which  will 
continue  to  be  performed.  The  Ucensee 
has  stated  that  it  will  continue  to 
perform  the  general  containment  civil 
inspection  although  it  is  only  required 
by  Appendix  J  (Section  V.A.)  to  be 
performed  in  conjimction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boimdary. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  which 
provides  the  technical  justification  for 
the  present  Appendix  J  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overaU  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  aU 
containment  leakage  can  be  detected  by 


local  leakage  rate  tests  (Type  B  and  Q. 
According  to  results  given  in  NUREG- 
1493,  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failtues  were  foimd 
that  local  leakage  rate  testing  could  not 
detect.  This  is  3%  of  all  failures.  This 
study  agrees  with  previous  NRC  staff 
studies  which  show  that  Type  B  and  Q 
testing  can  detect  a  very  large 
percentage  of  containment  leaks.  The 
Catawba  Unit  2  experience  has  also 
been  consistent  with  this. 

The  Nuclear  Management  and 
Resotirces  Coimdl  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
coUected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL..  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-foimd  leakage  was  less  than  2La;  in 
one  case  the  leakage  was  found  to  be 
approximately  2La;  in  one  case  the  as- 
foimd  leakage  was  less  than  3L.;  one 
case  approached  lOL.;  and  in  one  case  ' 
the  leakage  was  foimd  to  be 
approximately  21L..  For  about  half  of 
the  failed  ILRTs,  the  as-foimd  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
pubUc  starts  to  increase  over  the  value 
of  risk  corresponding  to  L. 
(approximately  200L1,  as  discussed  in 
NUREG-1493). 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  the  licensee's 
proposed  one-time  exemption  to  permit 
a  schedular  extension  of  one  cycle  for 
the  performance  of  the  Appendix  Type 
A  test  to  be  acceptable. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  wiU  not  have  a 
significant  impact  on  the  himian 
environment  (60  FR  32567}. 

This  exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1997  refueling  outage. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August  1995 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  Projects — //ff. 
Office  of  Nuclear  Reactor  Reguhtion. 
[PR  Doc.  95-21032  Filed  8-23-95;  8:45  am] 
BILUNQ  COOe  7590-01-P 


Federal  Register  /  Vol.  60.  No.  164  /  Thursday.  August  24,  1995  /  Notices 


44091 


[DocKet  No.  50-34e] 

Toledo  Edison  Company;  Centerlor 
Service  Company;  The  Cleveland 
Electric  Illuminating  Company;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FadUty  Operating  License  No.  NPF- 
3  issued  to  the  Toledo  Edison  Company, 
Centerior  Service  Company,  and  The 
Cleveland  Electric  Illuminating 
Company  (the  Ucensees)  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  located  in  Ottawa  County, 
Ohio. 
^        The  proposed  amendment  would 
modify  Technical  Specification  (TS)  3/ 
4.7.5.1,  Ultimate  Heat  Sink,  which 
presently  requires  that  the  ultimate  heat 
sink  (UHS)  average  water  temperattire 
be  less  than  or  equal  to  85  "F  diuing 
plant  operating  Modes  1  through  4.  The 
proposed  amendment  would  require  an 
UHS  average  water  temperature  of  less 
than  or  equal  to  90  °F  during  plant 
operating  Modes  1  through  4. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
wiU  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
faciUty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  significantly 
affected  by  the  proposed  change.  The 
proposed  change  does  not  result  in  the 


operation  of  equipment  important  to  safety 
outside  their  acceptable  operating  range. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  change  the  source  term,  containment 
isolation,  or  allowable  releases. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  eu« 
introduced  by  the  proposed  change.  The 
proposed  change  does  not  result  in  installed 
equipment  being  operated  in  a  manner 
outside  its  design  operating  range.  No  new  or 
different  equipment  failure  modes  or 
mechanisms  are  introduced  by  the  proposed 
change. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed  change 
is  not  a  significant  change  to  the  initial 
conditions  contributing  to  accident  severity 
or  consequences,  consequently  there  are  no 
significant  reductions  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee 's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  wiU  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  wiU  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunify 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  niunber  of 
this  Federal  Register  liotice.  Written 


comments  may  also  be  deUvered  to 
Room  6D22,  Two  White  FUnt  North. 
11545  Rockville  Pike,  RockviUe, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
conunents  received  may  be  examined  at 
the  NRC  PubUc  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW.. 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  25, 1995,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cturent  copy  of  10  CFR  2.714 
which  is  available  at  the  Qsnmission's 
PubUc  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubUc 
dociunent  room  located  at  the 
University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  wiU  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shaU  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


.44Q92 


Fedraal  Register  /  Vol.€0,  Net.  164  /  'Hiursddy.  AugMf  24«  >t995>l/  iNotScel 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  ^lese 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Docimient  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  fileid 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  Gail  H. 
Marcus:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Cotmsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Jay  E.  Silberg,  Esquire, 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  18, 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Toledo  Library, 
Docimients  Ciepartment,  2801  Bancroft 
Avenue,  Toledo,  Ohio. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Conunission. 

Linda  L.  Gundrum, 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects  ID/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-21033  Filed  8-23-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36107;  Pile  No.  SR- 
MBSCC-05-O5] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  FHIng 
of  a  Proposed  Rule  Change  Seeking 
Authority  to  Release  Clearing  Data 
Relating  to  Participants 

August  16, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
June  28, 1995,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBSCC-95-05)  as 
described  in  Items  I,  n,  and  HI  below, 
which  items  have  been  prepared 
primarily  by  MBSCC.  On  July  24, 1995, 
MBSCC  filed  an  amendment  to  the 
proposed  rule  change  to  clarify  the 
parties  to  whom  MBSCC  will  release 
clearing  data.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  Article  V  of 
MBSCC's  Rules  by  adding  a  new  Rule 
14  concerning  the  release  of 
participants'  clearance  and  settlement 
data. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  mth  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
MBSCC  has  prepared  simunaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 


•  15  U.S.C  788(b)(1)  (1988). 

'Letter  from  Anthony  R  Davidson,  MBSCC,  to 
Peter  R.  Geraghty,  Division  of  Market  Regulation, 
Commission  (July  21, 1995). 

>  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  MBSCC. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  Artide  V  of 
MBSCC's  Rules  by  adding  a  new  Rule 
14  concerning  the  release  of  data 
relating  to  participants'  clearance  and 
settlement  activity.  MBSCC  receives 
transaction  data  and  other  data  relating 
to  its  participants  in  the  normal  course 
of  its  business.  The  rule  change  sets 
forth  MBSCC's  obligation  to  preserve  its 
participants'  rights  with  respect  to  such 
data  and  the  conditions  under  which 
MBSCC  will  disclose  such  data. 

The  proposed  rule  will  permit 
MBSCC  to  disclose  such  data  to 
regulatory  organizations,  self-regulatory 
organizations,  clearing  organizations 
affiliated  with  or  designated  by  contract 
markets  trading  specific  futures 
products  under  the  oversight  of  the 
Commodity  Futures  Trading 
Commission,  and  others  under  certain 
conditions.  The  proposed  rule  change 
provides  that  generally,  the  release  of  a 
participant's  clearing  data  shall  be 
conditioned  upon  that  participant's 
submission  of  a  written  request.*  The 
proposed  rule  also  defines  "clearing 
data"  to  mean  transactions  and  other 
data  which  is  received  by  MBSCC  in  the 
clearance  and/or  settlement  process  or 
such  reports  or  simunaries  which  may 
be  produced  as  a  result  of  processing 
sudi  data. 

The  proposed  rule  change  also  will 
facilitate  MBSCC's  participation  in  the 
National  Securities  Clearing 
Corporation's  ("NSCC")  Collateral 
Management  Service  ("CMS").*  The 
proposed  rule  change  will  enable 
MBSCC  to  provide  information 
regarding  MBS(X's  Participants  Fund, 
including  excess  or  deficit  amounts,  and 
comprehensive  data  on  underlying 
collateral  to  NSCC  for  inclusion  in  the 
CMS.  Participants  of  MBSCC  that  desire 
access  to  the  CMS  data  vdll  be  required 
to  submit  a  CMS  participation 
application  to  NSCC.  The  execution  of 
a  CMS  application  will  constitute  the 
written  request  required  under  the 
proposed  rule  change  to  authorize 


*  As  a  self-regulatory  organization,  MBSCC 
currently  is  permitted  without  obtaining  a 
participant's  written  authorization  to  cooperate  and 
share  data  with  other  regulatory  or  self-regulatory 
organizations  for  regulatory  purposes. 

'Generally,  the  CMS  will  provide  participating 
participants  and  clearing  agencies  with  access  to 
information  regarding  clearing  fund,  margin,  and 
other  similar  requirements  and  deposits.  For  a 
complete  description  of  the  CMS.  refer  to  Securities 
Exchange  Act  Release  No.  35809  (June  5, 1995),  60 
FR  SOg'?  (File  No.  SR-NSCC-95-06]  (notice  of 
filing  o>  proposed  rule  change). 


MBSCC  to  release  a  participant's 
clearingdata  to  the  participant.^ 

MBSCC  believes  tne  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereuinder  because  the  rule  proposal 
should  help  to  safeguard  securities  and 
funds  in  its  custody  or  control  or  for 
which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  on  any  written 
comments  received  by  MBSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vdth  the 
provisions  of  5  U.S.C.  552,  will  be 


•The  CMS  agreement  sets  forth  MBSCC's  and 
NSCC's  authorizations  to  collect  and  provide 
information  relating  to  the  participants'  clearing 
fund  and  margin  requirements  and  the  participants' 
clearing  fund  and  margin  deposits. 


available  for  inspection  and  copying  in  - 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street  NW.,  • 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  the  file  number  SR- 
MBSCC-95-05  and  should  be  submitted 
by  September  14, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

[FR  Doc.  95-20950  Filed  8-23-95;  8:45  am] 
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[Release  No.  34-361 12;  Fll«  No.  SR-NSCC- 
95-11] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Concerning 
Book-Entry  Money  Settlements  With 
Members 

August  17,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  8, 1995,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSC095-11)  as  described  in  Items  I,  n, 
and  m  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishttig  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Change 

NSCC  is  asking  for  renewal  of  its 
temporary  authority  to  allow  intrabank 
fimds  transfers  between  NSCC  and  its 
members  in  satisfaction  of  settlement 
obligations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 


'  17  CFR  200.3O-3(a)(12)  (1994). 
>  15  U.S.C.  78s(b)(l)  (1988). 
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summaries,  set  forth  in  sections  A,  B, 
and  C  below  of  siich  statements.^ 

A.  Self-Regulatory  OganizatJon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

On  October  5, 1990,  NSOC  fited  a 
proposed  rule  change  with  the 
Commission  that  was  noticed  in  the 
Federal  Register  ^  and  was  subsequently 
amended  three  times.'*  On  September  4, 
1992,  the  proposal  as  amended  was 
approved  on  a  temporary  basis  through 
August  31, 1993.5  xhe  temporary 
approval  subsequently  was  extended 
through  August  31, 1995.^  The  ourent 
filing  requests  an  extension  of  the 
temporary  approval  order  until  such 
time  as  NSCC  implements  its  same-day 
funds  settlement  system. 

As  discussed  in  detail  in  the  approval 
order  of  September  4, 1992,  the  nUe 
change  permits  NSCC  members  to 
satisfy  their  settlement  obUgations  to 
NSCC  and  permits  NSCC  to  satisfy  its 
settlement  obligations  to  its  members  by 
means  of  electronic  intrabank  funds 
transfers  between  members'  accounts 
and  NSCC's  accoimts  at  various 
settlement  banks.  Under  the  proposal, 
two  types  of  intrabank  funds  transfers 
are  available:  (1)  Electronic  transfers 
whereby  on  settlement  day  NSCC  pays 
members  by  check  for  next-day  value 
and  members  pay  NSCC  by  NSCC 
directing  the  setdement  banks  to  make 
irrevocable  transfers  from  the  members' 
accounts  to  NSCC's  accounts  for  next- 
day  availability  or  whereby  members 
pay  NSCC  by  check  and  NSCC  effects 
payments  by  electronic  transfers  ("one- 
way electronic  transfers")  and  (2) 
electronic  transfers  whereby  on 
settlement  day  both  NSCC  and  members 
pay  by  NSCC  directing  the  settlement 
banks  to  make  irrevocable  transfers  for 
next-day  value  without  any  netting 
("two-way  electronic  transfers"). 


>  The  CommiMion  hat  altarad  soma  of  thsM 
itatementi. 

'  S«curities  Exchange  Act  Release  No.  28715 
(December  12. 1990).  55  FR  715  [File  No.  SR- 
NSCC-90-211. 

*  Letters  from:  (1)  Jeftey  F.  Ingb«r,  Associate 
General  Counsel,  NSCC,  to  Jonathan  Kallman, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission  (August  14, 1991);  (2) 
Peter ).  Axilrod,  Associate  General  Council  NSCC, 
to  Jerry  Carpenter,  Branch  Chief,  Division, 
Commission  (March  23. 1992);  and  (3)  Peter  J. 
Axilrod,  Associate  General  Counsel,  NSCC,  to 
Thomas  C.  Etter,  Jr.,  Attorney,  Division, 
Commission  (July  22, 1992). 

>  Securities  Exchange  Act  Release  No.  31157 
(September  4, 1992),  57  FR  42602  (File  No.  SR- 
NSCC-90-21). 

*  Securities  Exchange  Act  Release  No.  32636 
(September  2,  1993),  58  FR  47483  (File  No.  SR- 
NSCC-93-081;  Securities  Exchange  Act  Release  No. 
34573  (August  22, 1994).  49  FR  44443  (File  No.  SR- 
NSCC-94-171. 


As  a  prerequisite  to  either  NSCC  or 
any  of  its  members  mAlring  a  settlement 
payment  by  an  electronic  funds  transfer, 
the  proposed  rule  change  imposes  three 
requirements.  First,  any  such  payment 
must  be  effected  on  a  next-day  funds 
availability  basis.'  Second,  any  such 
payment  must  be  in  conformity  with  an 
agreement,  which  must  be  executed  by 
NSCC  and  any  bank  that  acts  as  a 
payment  intermediary,  which  stipulates 
that  any  such  funds  transfer  must  be 
effected  on  an  irrevocable  and  final 
basis.^  Third,  any  bank  that  acts  as  an 
intermediary  for  such  funds  transfers 
must  meet  NSCC's  standards  for  letter  of 
credit  issuers.' 

NSCC  believes  that  a  renewal  of  the 
approval  of  the  rule  change  would  be 
consistent  vnth  the  Act  and  particularly 
with  Section  17A  thereof.  i°  Section 
17A(a)(l)  of  the  Act  encoiuages  the  use 
of  efficient,  effective,  and  safe 
procedures  for  securities  clearance  and 
settlement.  Moreover,  section 
17A(b)(3)(F)  of  the  Act  requires  that  the 
rules  of  clearing  agencies  be  designed  to 
assure  the  safeguarding  of  funds  in  the 
custody  or  control  of  clearing  agencies 
or  for  which  they  are  responsible. 

NSCC  believes  that  substantial 
marketplace  efficiencies  can  be 
achieved  by  authorizing  NSCC  to  effect 
electronic  intrabank  funds  transfers  to 
satisfy  settlement  obligations  between 
itself  and  its  members,  NSCC  also 
beUeves  that  the  exchange  of  checks  is 
labor  intensive  and  that  physical 
movement  of  checks  can  involve  loss  or 
delay.  NSCC  therefore  beUeves  that 
intrabank  funds  transfers  should 
enhance  the  safeguarding  of  funds  and 
that  earlier  finality  of  settlement 
provides  certainty  to  the  marketplace 


'The  term  "next-day  funds"  refers  to  funds  paid 
today  that  will  be  available  tomorrow.  By  contrast, 
"same-day  funds"  refers  to  funds  that  are 
immediately  available. 

*The  September  4, 1992,  order  noted  that  on 
March  24, 1992,  NSCC  filed  with  the  Commission 
a  letter  representing  that  NSCC  will:  (1)  Submit  for 
Division  approval  the  current  form  of  any 
agreement  pursuant  to  which  intrabank  funds 
transfers  are  to  be  made  and  (2)  notify  the  Division 
of  the  identity  of  each  bank  that  enters  into  any 
such  contract.  Letter  from  Peter  J.  Axilrod, 
Associate  General  Counsel,  NSCC.  to  Jerry 
Carpenter,  Branch  Chief;  Division,  Commission 
(March  23. 1992). 

*  For  a  bank  or  trust  company  to  be  approved  by 
NSCC  to  issue  letters  of  creidit  on  behalf  of  membws 
for  purposes  of  clearing  fund  requirements,  the 
bank  or  trust  company  must  meet  specific  standards 
in  terms  of:  (1)  Mijaimum  levels  of  stockholders' 
equity  and  (2)  certain  credit  ratings  for  its  short 
term  obligations  as  determined  by  Standard  and 
Poor's  Corporation  or  Moody's  Investor  Service,  Inc. 
NSCC  Rule  4,  Section  1;  Securities  Exchange  Act 
Release  No.  29444  (July  16. 1991),  56  FR  34081  (File 
No.  SR-NSCC-41-03J  (order  approving  NSCC's 
revised  standards  for  approved  issuers  of  letters  of 
credit  for  clearing  fiind  purposes). 

>oi5  U.S.C  78q-l  (1988). 


and  serves  to  increase  investor 
confidence  in  the  markets. 

The  Commission  temporarily 
approved  the  proposed  rule  change  to 
permit  NSCC  and  other  interested 
parties  to  assess  prior  to  permanent 
Commission  approval  the  effiects 
intrabank  ftmds  transfers  have  on 
money  settlement  payments  at  NSCC. 
Because  the  assessment  process  is  not 
complete,  the  facts  and  circumstances 
justifying  temporary  approval  of  the  rule 
change  have  not  changed  significantly 
from  the  date  of  original  temporary 
approval.  NSCC  also  expects  to 
implement  a  same-day  fimds  settlement 
system  and  to  file  a  proposed  rule 
change  with  the  Commission  in 
connection  therewith.  Therefore,  NSCC 
is  requesting  that  temporary  approval  be 
extended  until  such  time  as  NSCC 
implements  its  same-day  funds 
settlement  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Bxuden  on  Competition 

NSCC  does  not  beUeve  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
sohcited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  few 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Die  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Qnnmrats 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insi}ection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  5th  Street  NW.. 
Washington,  EKZ  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-95-11  and 
should  be  submitted  by  September  14, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-20953  Filed  8-23-95;  8:45  am] 

■LUNQ  OOOe  M1»41-M 

[RelMS*  No.  34-36115;  File  No.  SR-NASO- 
05-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.,  Relating  to 
Actions  Taiten  During  Extraordinary 
Marliet  Conditions 

August  17,  1995. 

Pursuant  to  section  l'9(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  July  21, 
1995,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below;  Items  I  and  II  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  As 
discussed  below,  the  Commission  has 
also  granted  accelerated  approval  to  a 
portion  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  seeks  the  authority  to 
modify  temporarily  the  operation  of  its 
SelectNet  service  and  its  Small  Order 


Execution  System  ("SOES")  during 
periods  of  unusually  high  Nasdaq 
broadcast  volume.  Specifically,  the 
NASD  proposes  that,  during  periods 
with  a  high  number  of  quotation 
updates,  SelectNet  broadcast  orders 
and/or  trade  reports,  it  be  permitted  to 
take  the  foUovtring  action  without  having 
to  file  a  proposed  rule  change  with  the 
Commission: 

(a)  Suspend  the  entry  of  SelectNet 
broadcast  orders  from  9:30  to  10:30  a.m.; 

(b)  Execute  immediately  matched  or 
crossed  customer  limit  orders  in  the 
SOES  Umit  order  file  [i.e.,  rather  than 
delay  execution  for  five  minutes);  and 

(c)  Iiicrease  from  five  minutes  to  ten 
minutes  the  standard  grace  period  in 
which  market  makers  must  refresh  their 
SOES  miniTniim  exposiu^  limit. 

The  NASD  requests  the  Commission 
to  find  good  cause,  pursuant  to  Section 
19Cb)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register. 

n.  Self-Regulatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  article  Vn,  section  3  of  the 
NASD  By-Laws,  a  special  committee  of 
the  NASD  Board  of  Governors  was 
convened  on  July  20, 1995  to  authorize 
action  regarding  the  operation  of  certain 
Nasdaq  automated  systems.  Article  Vn, 
section  3  permits  a  committee 
consisting  of  the  Chairman,  an 
Executive  Committee  member  and  the 
President  of  the  NASD,  in  Ueu  of  full 
Board  consideration,  to  take  immediate 
action  when  extraordinary  market 
conditions  exist.^  Extraordinary  market 


"  17  CFR  200.30-3(a)(12)  (1994). 
>  15  U.S.C  7Ss(b)(l)(1988). 
*  17  CFR  240.19b-«  (1994). 


'  In  the  event  of  an  emergency  or  extraordinary 
market  conditions.  Article  VII,  Section  3  permits 
the  NASD  to  take  any  action  regarding  the  trading 
in  or  operation  of  the  over-the-counter  securities 
market,  the  operation  of  any  automated  system 
owned  or  operated  by  the  NASD,  and  the 


conditions  are  such  conditions  where 
the  market  is  experiencing  highly 
volatile  trading  conditions  that  require 
prompt  intervention  to  permit 
continued  efficient  operation  of  the 
market.  Until  the  new  network  ♦  is 
completely  implemented  later  this  year, 
and  as  long  as  Nasdaq  continues  to 
experience  trading  activity  exceeding 
the  existing  network's  stated  capacity  of 
450  million  shares  per  day,  the  NASD 
beUeves  Nasdaq  must  be  considered  to 
be  experiencing  extraordinary  market 
conditions  that  must  be  immediately 
addressed  1^  appropriate  steps  that  will 
permit  the  continued  efficient  operation 
of  the  market.^ 

Therefore,  imtil  the  new  network  is 
fully  implemented,  the  special 
committee  of  the  NASD  Board 
authorized  the  following  actions  to  be 
taken  to  permit  its  network  to  operate 
efficiendy  during  such  periods  as  the 
Nasdaq  market  is  experiencing,  or 
reasonably  anticipates,  heavy  trading 
activity  in  excess  of  450  million  shares 
per  day: 

1.  Between  the  hours  of  9:30  to  10:30 
a.m.,  SelectNet  orders  must  be  directed 
to  specific  market  makers; 

2.  The  standard  grace  period  for  a 
market  maker  in  a  National  Market 
security  to  restore  its  minimum 
exposure  limit  in  SOES  will  be 
expanded  from  five  minutes  to  ten 
minutes;  and 

3.  Priced  orders  entered  into  the  SOES 
limit  order  file  on  the  opposite  side  of 
the  market  irom  each  other  that  match 
or  cross  in  price  wrill  be  executed 
against  each  other  immediately  rather 
than  after  five  minutes.^ 

The  NASD  seeks  to  be  able  to 
implement  these  changes  imder  the 
described  conditions  without  having  to 
submit  a  proposed  rule  change  with  the 
Commission  each  time  it  implements 
one  of  these  changes.  Under  the  NASD's 
emergency  authority,  the  NASD  is 
required,  among  other  things,  to  file  a 
proposed  rule  change  imder  section 
19(b)(3)(A)  promptly  after  exercising 
this  authority.^  Under  section 


participation  in  any  such  system  of  any  or  all 
persons  or  the  trading  therein  of  sny  or  all 
securities.  See  NASD  Securities  Dealers  Manual 
11182A. 

*That  is,  the  migration  from  Nasdaq  WorksUtion 
I  to  Nasdaq  Workstation  Q. 

'For  example,  on  Wednesday,  July  19, 1995,  the 
NASD  experienced  its  highest  trading  volume  ever, 
597.5  million  shares.  In  addition,  quotation  updates 
were  up  to  four  times  higher  than  the  previous  peak 
update  trafBc 

■  The  NASD  notes  that  the  Committee  also 
authorized  and  approved  the  actions  and  regulatory 
changes  described  above  for  the  extraordinary 
market  conditions  experienced  on  July  19-21, 1995. 

'  Securities  Exchange  Act  Release  No.  26072 
(SepL  12, 1988),  S3  FR  36143  (Sept.  16, 1988)  (order 

CootlDued 
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19(b)(3)(A),  an  NASD  proposal  becomes 
effective  upon  filing  with  the 
Commission,  but  is  subject  to  abrogation 
by  the  Commission  within  60  days." 

The  NASD  believes  these 
modifications  to  the  operation  of  its 
systems  and  rules  associated  with  its 
systems  are  necessary  and  appropriate 
for  the  protection  of  investors  and  to 
maintain  the  orderly  operation  of  the 
Nasdaq  Stock  Market  as  long  as  it 
continues  to  experience  the  extremely 
high  levels  of  trading  activity  (which 
includes  quotation  updates,  trade 
executions  through  automatid 
execution  systems  operated  by  Nasdaq, 
cancellations  of  orders,  and  trade 
reporting)  associated  with  450  million 
share  days,  and  the  new  network  is  not 
yet  fully  implemented.  As  a 
prophylactic  measure  until  the  new 
network  is  in  place,  therefore,  the  NASD 
will  operate  its  market  with  these 
changes  (or  a  subset  thereof,  at  the 
NASD's  discretion)  in  effect  imless 
market  conditions  subside  to  an  average 
daily  trading  volimie  of  less  than  450 
million  and  the  associated  network 
traffic  drops  to  acceptable  levels." 

The  NASD  states  that  during  periods 
vfhen  these  procedures  have  been 
implemented,  the  Nasdaq  operations 
have  continued  to  experience  accurate 
and  timely  quotations.  The  primary 
concern  of  the  NASD  during  these 
extraordinary  market  conditions  has 
been  to  maintain  the  acciuacy  and 
timeliness  of  its  pricing  mechanism.  All 
executions  of  customer  orders,  whether 
such  orders  are  delivered  to  member 
firms  by  means  of  the  telephone,  SOES, 
SelectNet,  or  member  firm  internal 
execution  systems,  are  ultimately  driven 
by  the  Nas<^  quotation.  Therefore,  the 
NASD  beUeves  it  is  essential  to  price 
discovery  and  maricet  integrity  that 
Nasdaq  maintain  the  validity  of  the 
quotations  it  displays. 

The  NASD  beueves  the  modification 
to  SelectNet  is  the  most  prudent 
possible  change  to  Nasdaq  services  that 
provides  the  greatest  benefit  to  system 
capacity  while  having  the  smallest  effect 
on  investors.  SelectNet  messages 
generally  consume  greater  amounts  of 


approving  proposed  nils  change  to  provide  the 
NASD  Board  of  Governors  and  a  proposed 
committee  the  authority  to  take  action  during 
extraordinary  market  conditions).  The  NASO  is  also 
required  to  use  best  efforts  to  consult  with  the 
Commission  in  advance  of  exercising  its  emergency 
authority,  provide  the  Commission  with  a  written 
report  describing  the  action  taken  and  the  reasons 
therefore,  and  prepare  and  maintain  with  its 
corporate  records  a  record  of  any  actions  taken 
under  the  proposed  rule  change. 

•15U.S.C78s{b)(3)(C). 

•The  NASD  will  provide  iu  Board  and  the  SEC 
with  regular  updates  on  the  status  of  these  actions 
and  the  need  for  continuation  of  these  special 
measures. 


network  capacity  than  other  messages 
sent  through  the  network.  By 
eliminating  the  broadcast  feature  of 
SelectNet,i°  the  network  obtains 
approximately  20  percent  more  capacity 
than  when  broadcast  messages  were 
permitted.  Compared  to  any  other 
option,  the  elinUnation  of  the  broadcast 
of  a  SelectNet  message  provides  the 
most  significant  capacity  benefits  to  the 
network. 

The  NASD  believes  the  immediate 
execution  of  matched  or  crossed  limit 
orders  in  SOES  provides  two  benefits. 
First,  it  permits  customers  that  place 
priced  orders  in  the  file  an  increased 
opportunity  for  rapid  execution  of  their 
orders,  a  measure  that  should  be 
beneficial  in  heavy  trading  days. 
Second,  the  step  provides  some  minor 
benefit  to  the  network  capacity 
constraints  in  that  it  eliniinates  a  small 
ntmiber  of  last  sale  reports  that  would 
have  occurred  had  the  orders  been 
executed  separately.^^ 

The  NASD  also  notes  that  the  change 
to  the  standard  grace  period  is  also 
important  to  the  overall  well-being  of 
the  market  during  these  conditions. 
Because  of  the  extraordinary  levels  of 
market  activity  that  are  occurring, 
member  firm  trading  desks  are 
extremely  busy  handling  the  multiple 
points  of  order  flow;  Because  of  the 
extent  of  such  activity  at  the  trading 
desks,  the  NASD  fears  that  the  standard 
grace  period  of  five  minutes  to  update 
the  market  maker's  minimum  exposure 
limit  in  SOES  is  not  sufficient  to 
provide  market  makers  a  reasonable 
opporttmity  to  update  their  e^qposiire 
limit.  If  the  market  maker  fails  to  update 
the  exposure  limit  in  a  security  within 
five  minutes  under  current  SOES  rules, 
the  market  maker  may  be  deemed  to 
have  withdrawn  as  a  market  maker  in 
that  security.  *2  In  extraordinary  market 
conditions,  the  NASD  believes  that  it 
would  be  imwise  to  lose  the  liquidity 
provided  by  a  market  maker  because 
such  market  maker  was  tmable  to  direct 
attention  to  its  exposure  limit  within 
five  minutes.  Accordingly,  the  NASD 
has  determined  to  expand  the  standard 
grace  period  to  ten  minutes.  ^^ 


">By  "broadcast,"  it  is  meant  that  a  single  order 
is  broadcast  over  the  network  to  all  available  market 
makers.  The  broadcasting  of  a  message  of  such 
length  to  multiple  sources  consumes  significantly 
more  capacity  than  a  message  directed  to  a  single 
point.  Thus,  limiting  SelectNet  to  directed  orders 
minimizes  network  traffic  while  continuing  to 
allow  a  firm  to  conununicate  an  order  directly  to 
an  individual  market  maker. 

"  Letter  to  Mark  Barracca,  Branch  Chief.  SEC,  for 
Richard  G.  Ketchum,  Chief  Operating  Officer  and 
Executive  Vice  President  (July  31, 1995). 

"  See  SOES  Rules  of  Procedure,  (c)  2.(G).  NASD 
Securities  Dealers  Manual  1 2460. 

■^The  NASD  has  taken  similar  action  in  other 
extraordinary  market  conditions.  See  e^..  Securities 


2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  ^^  in  that  the  proposed  changes  are 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing, 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fair  and  open  market. 
The  actions  taken  by  the  NASD  and 
proposed  herein  facilitate  the  continued 
operation  of  the  systems  dtiring  those 
periods  of  extraordinary  market 
conditions  imtil  the  expanded  network 
is  ready  to  be  fully  implemented. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
soUdted  nor  received. 

m.  Date  of  EfiiBCtivenew  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  NASD  has  requested,  however, 
that  the  Commission  find  good  cause 
pursuant  to  section  19(b)(2)  for 
approving  the  proposed  rule  change 
prior  to  the  30di  day  after  publication  in 
the  Federal  Register. 

As  discussedbelow,  the  Commission 
finds  that  the  portion  of  the  proposed 
rule  change  that  modifies  the  operation 
of  SOES  to  execute  immediately 
matched  or  crossed  customer  limit 


Exchange  Act  Release  No.  27369  (Oct.  19, 1969).  54 
FR  45832  (Oct.  31. 1989)  and  Securities  Exchange 
Act  Release  No.  29664  (Sept.  10, 1991),  October 
1989  Market  Break  and  the  political  upheaval  in  the 
former  Soviet  Union  in  August  1991. 
"15U.S.C780-3. 
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orders  in  the  SOES  limit  order  file  is 
consistent  with  the  requirements  of  the 
Act.  Further,  the  Commission  finds 
good  cause  for  approving,  prior  to  the 
30th  day  after  the  date  of  publication  of 
notice  of  filing  in  the  Federal  Register, 
the  proposal  to  execute  immediately 
matched  or  crossed  limit  orders  in 
SOES.  The  Qnnmission  believes  that 
accelerated  approval  of  this  portion  of 
the  proposal  will  b«iefit  investors  by 
creating  a  greater  assurance  that  the 
Nasdaq  market  will  continue  to  operate 
efficiently  during  periods  of  market 
stress  and  high  volume. 

IV.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  PropMed  Rule  Change 

The  Commission  finds  that  the 
proposal  to  permit  the  NASD  to  modify 
the  operation  of  SOES  to  allow  matched 
or  crossed  customer  limit  orders  in  the 
SOES  limit  order  file  to  execute 
immediately  against  each  other  {i.e., 
rather  than  be  delayed  for  five  minutes) 
is  consistent  with  die  Act  and  the  rules 
and  regiUations  promulgated 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  15A(b)(6) 
which  requires  that  the  NASD  rules  be 
designed,  among  other  things,  to 
facilitate  securities  transactions  and 
protect  investors  and  the  public  interest. 
Removing  the  five-minute  delay  in  the 
execution  of  matched  or  crossed  limit 
orders  in  the  SOES  limit  order  file  will 
facilitate  the  NASD's  load  shedding 
efforts  by  Increasing  the  speed  of 
execution  and  removing  orders  from  the 
Nasdaq  system  more  quickly.  Moreover, 
the  greater  likelihood  that  an  investor 
will  receive  an  execution  of  a  limit 
order  placed  in  SOES  may  encourage 
greater  use  of  the  SOES  limit  order  file. 
This  will  further  decrease  the  burden  on 
market  makers  and  increase  the  message 
handling  capabilities  of  Nasdaq  during 
high  volume  periods.  Finally,  the 
Commission  notes  that  the  proposal  will 
further  the  Congressional  objective  to 
increase  tbe  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer.^' 

Nonetheless,  the  Commission  is 
concerned  about  the  effects  of  service 
changes  on  the  Nasdaq  market. 
Accordingly,  the  Commission  directs 
the  NASD  to  notify,  prior  to 
implementing  this  change  to  SOES  or  as 
soon  as  practicable  thereafter,  its 
members  via  the  Nasdaq  Workstation 
and  the  staff  of  the  Division  of  Market 
Regidation  by  telephone.  In  addition,  on 
a  weekly  basis,  the  NASD  should  submit 


a  written  report  to  the  Division  of 
Market  Regulation  providing 
information  on  any  service  changes 
since  the  last  report.  ^^  The  information 
provided  should  include:  (a)  a  brief 
description  of  the  change;  (b)  the 
event(s)  triggering  the  change;  and  (c) 
the  NASD's  assessment  of  the  effect  of 
the  change  on  the  Nasdaq  system. 

As  a  more  general  matter,  the 
Commission  is  concerned  about 
capacity  limitations  in  the  Nasdaq 
system.  Since  1989,  the  Commission  has 
urged  self-regulatory  organizations, 
among  other  things,  to  develop  current 
and  future  capacity  estimates,  conduct 
capacity  stress  tests,  and  contract  with 
independent  reviewers  to  assess 
annually  whether  their  systems  can 
perform  adequately  imder  varying 
degrees  of  market  activity.*'  While  the 
Commission  recognizes  that  the  NASD 
expects  that  its  planned  system  changes 
will  address  these  issues,  we  are 
concerned  about  the  ongoing  stress  in 
the  Nasdaq  system,  as  well  as  the 
inability  to  resolve  thiat  stress  without 
service  reductions.  Accordingly,  the 
Commission  has  requested  the  NASD  to 
obtain  an  independent  review  of  its 
current  capacity. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
The  Commission  specifically  requests 
that  commenters  address  the 
appropriateness  of  the  NASD's 
approaches  to  address  system  capacity 
during  periods  of  market  stress.  The 
Commission  shares  the  NASD's 
concerns  about  timely  and  accwate 
quotes  and  trade  reports  in  high  volume 
market  conditions.  While  the 
Commission  understands  that 
suspending  SelectNet 's  broadcast 
feature  during  high  volume  markets  will 
free  up  broadcast  capacity,  the 
Commission  requests  that  the  NASD 
elaborate  on  the  effects  of  this 
modification  on  quotes  and  trade 
reports.  In  this  regard,  it  would  be 
helpful  if  the  NASD  and  market 
participants  described  their  experience 
over  the  past  month  with  the  timeliness 
and  accuracy  of  quotes  and  trade  reports 
during  SelectNet  broadcast  suspensions. 

In  addition,  the  NASD  has  stated  that 
suppression  of  the  SelectNet  broadcast 


"Id.  section  78k-l(aHl)(CXv). 


■■The  NA9]'s  notification  via  the  telephone  and 
its  written  report  to  the  Commission  should  be 
directed  to  the  Branch  Chief.  O^ice  of  Automation 
ft  International  Markets,  Division  of  Market 
Regulation  or  his  designee. 

■'Securities  Exchange  Act  Rislease  No.  29185 
(May  19, 1991),  5«  FR  22490  (May  15. 1991)  and 
Securities  Exchange  Act  Release  No.  27445  (Nov. 
16,  1989).  54  FR  48703  (Nov.  24,  1989). 


feature  offers  the  greatest  benefits  in 
terms  of  system  capacity  with  the  least 
effect  on  investors.  The  Commission 
invites  comment  on  the  impUcations  of 
this  modification  for  investors  and  firms 
in  terms  of  market  access,  execution 
quality,  transparency,  and  price 
discovery.  The  Commission  also  invites 
comment  on  whether  there  may  be 
alternatives  available  for  improving 
system  capacity  that  would  have  a 
smaller  impact  on  market  participants. 

The  Commission  also  seeks  comments 
on  the  NASD's  proposal  to  double  the 
length  of  the  standard  grace  period  in 
which  market  makers  must  refresh  their 
SOES  minimum  exposure  limit.  SOES — 
with  mandatory  market  maker 
participation  and  an  automatic  twenty- 
day  suspension  for  failure  to  refresh 
exposure  limits  within  the  grace 
period — was  enhanced  in  1988  to 
provide  small  investors  with  access  to 
market  during  periods  of  extraordinary 
activity.  In  the  pending  proposal,  the 
NASD  washes  to  reduce  the  availability 
of  SOES  under  precisely  those 
conditions.  The  Commission  invites 
comment  on  whether  this  proposal 
undermines  the  purpose  of  SOES  and 
any  relevant  experience  from  either  of 
the  last  two  times  that  the  NASD 
extended  the  grace  period. 

The  Commission  also  notes  that  the 
practical  effect  of  the  NASD's  proposal 
is  to  limit  the  availability  of  automatic 
execution  in  order  to  protect  the 
liquidity  of  the  overall  market.  That  is, 
market  makers  will  be  permitted  to 
remain  active  in  a  security  despite  more 
lengthy  periods  of  inactivity  on  SOES. 
The  Commission  solicits  comments  on 
whether  there  are  alternatives  available 
that  would  continue  the  availabiUty  of 
automatic  executions  for  small  orders 
that  would  not  have  a  negative  impact 
on  the  liquidity  of  the  overall  Nasdaq 
market.  For  example,  given  the 
availability  of  auto-refresh  in  the 
Nasdaq  market,  comments  are  invited 
on  whether  such  a  system  is  adequate  to 
address  this  concern,  and  whether 
private  systems  exist  that  can  notify 
market  makers  when  they  have  been 
executed  against  the  SOES  and  are 
about  to  be  taken  off  the  screen  because 
of  the  expiration  of  the  grace  period. 

Finally,  given  that  the  NASD  will 
implement  these  changes  based  on  its 
continuing  assessment  of  market 
conditions  and  the  need  to  implement 
any  one  or  any  combination  of  the 
changes,  comment  is  invited  on  the 
potential  for  confusion,  both  to 
investors  and  to  other  market 
participants  as  to  which  changes  are  in 
place  on  any  given  day  and  the 
implications  of  these  changes  for  trading 
in  the  over-the-coimler  market. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file  No. 
SR>NASE>-95-33  and  should  be 
submitted  by  September  8, 1995. 

A  is  therefore  ordered,  purs\iant  to 
Section  19(b)(2)  of  the  Act,  that  the 
portion  of  the  proposed  rule  change 
(SR-^ASD-95-33)  providing  the  NASD 
the  authority  to  modify  the  operation  of 
SOES  by  allowiag  matched  or  crossed 
limit  orders  to  execute  automatically  is 
approved  until  January  5, 1996  or  the 
completion  of  the  roll-out  of 
Workstation  n,  whichever  occurs  first. 

By  the  Commission. 
Margarat  H.  McFarUnd. 
Deputy  Secntary. 

[FR  Doc.  95-21044  Filed  &-23-95: 8:45  am] 
8NJJNQ  CODE  101 0-01-M 


PMmm  No.  34-36114;  FHa  No.  SR-PHLX- 
96-60] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Propoaed  Rule  Change  t)y 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  PHLX  Rule  722,  "Margins" 

August  17, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  3, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
CTHLX"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  noUce  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  PHLX  Rule  722(c)(6). 
"Time  Within  Which  Margin  or  'MaA- 
to-Maricet'  Must  Be  Obtained,"  provides 
that  margin  for  a  short  foreign  currency 
option  ("FCO")  position  in  a  customer 
accoimt  or  full  cash  payment  for  a  long 
FCO  position  in  a  customer  account 
must  be  obtained  within  seven  btisiness 
days  following  the  date  on  which  the 
customer  enters  into  the  FCO  position. 
Recently,  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board") 
amended  Regulation  T  imder  the  Act  to 
reduce  from  seven  business  days  after 
the  trade  date  to  five  business  days  after 
the  trade  date  the  amount  of  time  in 
which  a  ctistomer  must  meet  initial 
margin  calls  or  make  full  cash  payment 
for  seciuities.i  To  be  consistent  with 
Regulation  T,  as  amended,  the  PHLX 
proposes  to  amend  Exchange  Rule 
722(c)(6)  to  reduce  from  seven  business 
days  to  five  business  days  the  time  in 
which  a  customer  must  either  pay  for  a 
long  FCO  position  or  post  initial  margin 
for  a  short  FCO  position. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX.  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatiim's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statonents  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  Regulation  T,  as  amended,  provides  that  a 
margin  call  must  be  satisfied  within  one  payment 
period  after  the  margin  deficiency  was  created  or 
increased.  Under  Regulation  T,  a  "payment  period" 
is  the  number  of  business  days  in  the  standard 
securities  settlement  cycle  in  the  United  States,  as 
defined  in  SEC  Rule  15c6-l  under  the  Act,  plus  two 
business  days.  As  of  June  7, 1995,  SEC  Rule  15c6- 
1  establishes  a  standard  three  business  day 
settlement  cycle  for  most  securities  transactions  in 
the  United  States.  Accordingly,  after  June  7, 1995. 
the  payment  period  for  satisfying  a  margin  call  ' 
under  Regulation  T  is  five  business  days. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Imposed  Rule 
Chartge 

Commission  Rule  15c6-l.  which 
became  effaptive  on  June  7. 1995,' 
reduced  the  standard  time  for  securities 
settlement  from  five  business  days 
("T+5")  to  three  business  days  ("T+3"). 
At  the  same  time,  the  Board  amended 
Regulation  T  imder  the  Act  to  define  the 
payment  period  in  which  a  margin  call 
must  be  satisfied  or  a  cash  payment 
received  as  two  business  days  after  the 
standard  securities  settlement  cycle. 
According  to  the  PHLX,  T+3  has 
impacted  securities  trading  in  many 
ways,  primarily  in  the  systems  and 
procedures  utilized  by  broker-dealers, 
exchanges,  and  clearing  agencies. 

In  addition,  the  Exchange  states  that 
PHLX  Rule  722  has  been  impacted  by 
T+3.  Specifically,  PHLX  Rule  722(c)(6) 
currently  provides  that  FCO  margin  and 
cash  payment  must  be  obtained  as 
promptly  as  possible  but  before  the 
expiration  of  seven  fiill  business  days 
following  the  trade  date.  This  time 
period  was  originally  established  by 
allowing  two  days  after  the  regular  T+5 
settlement  time  for  securities.  With  T+5 
reduced  to  T+3,  the  Exchange  proposes 
to  reduce  the  time  period  by  which 
margin  or  cash  payment  must  be 
obtained  to  five  business  days. 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  payment  period 
to  correspond  to  the  recent  amendments 
to  Regulation  T.  However,  the  Exchange 
notes  that  this  time  period  is  a 
maxtmimi,  as  PHLX  Rule  722(c)(6) 
requires  the  payment  of  margin  "as 
promptly  as  possible."  According  to  the 
PHLX,  most  Exchange  member  firms 
clearing  FCO  trades  require  payment  to 
be  paid  or  mnrgin  collected  by  the  date 
following  the  trade. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6  of 
the  Act,  in  general,  and,  in  particulw, 
with  section  8(b)(5),  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  by 
reducing  the  time  frame  for  margin  or 
cash  payment  to  reflect  the  reduced 
securities  settlement  time  period. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


»17CFR240.15c6-l. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

m.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

'   Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to  - 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
^: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copjdng  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
oiganization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  14, 1995. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  95-20954  FUed  8-23-95;  8:45  am] 
BILUNQ  COOE  SOIO-OI-M 


>  17  CFR  20O.3O-3(a)(12)  (1994). 


[File  NO.  500-1] 

Enviro-Green  Tech,  Inc.;  Order  of 
Suspension  of  Trading 

August  18, 1995. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate 
information  concerning  the  securities  of 
Enviro-Green  Tech,  Inc.  ("Enviro- 
Green"),  of  Fori  Lauderdale,  Florida, 
and  that  questions  have  been  raised 
about  the  accuracy  and  adequacy  of 
Enviro-green's  financial  statements  and 
other  disclosures.  The  Commission  is  of 
the  opinion  that  the  pubUc  interest  and 
the  protection  of  investors  require  a 
suspension  of  trading  La  the  securities  of 
the  above-listed  company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the 
securities  of  the  above-Usted  company, 
over-the-counter  or  otherwise,  is 
suspended  for  the  period  from  9:30  a.m. 
(EETT),  August  18, 1995  through  11:59 
p.m.  (EDT),  on  September  1, 1995. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-21045  Filed  8-23^5;  8:45  am] 
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[Rel.  No.  IC-21312;  No.  812-8924] 

jyierriil  Lynch  Life  Insurance  Company, 
etal. 

August  17, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company;  ML  Life  Insurance 
Company  of  New  York;  Merrill  Ljmch 
Variable  Life  Separate  Account;  Merrill 
L3mch  Variable  Life  Separate  Account  D; 
ML  of  New  York  Variable  Life  Separate 
Accoimt;  ML  of  New  York  Variable  Life 
Separate  Accoimt  II;  Merrill  Lynch 
Variable  Series  Fimds,  Inc.  (the 
"Fund");  and  Merrill  Lynch  Asset 
Management,  L.P. 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c) 
granting  exemptions  from  the  provisions 
of  Sections  9(a),  13(a),  15(a),  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b){15)  thereunder. 
SUHMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  shares  of  the 
Fund  to  be  sold  to  and  held  by  variable 
anntiity  and  variable  Ufe  insurance 


separate  accoimts  of  both  affiliated  and 
unaffiliated  life  insurance  companies. 
FIUNQ  DATE:  The  appUcation  was  filed 
on  April  11, 1994,  and  amended  and 
restated  on  April  12, 1995,  AppUcants 
have  undertaken  to  amend  the 
appUcation  diuing  the  notice  period  to 
make  the  representations  contained 
herein. 

HEARINQ  OR  N0TIFICATK3N  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  September  11, 1995,  and  must 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549. 
AppUcants,  c/o  Barry  G.  Skolnick,  Esq., 
Merrill  Lynch  Life  Insurance  Company, 
and  PhiUp  L.  Kirstein,  Esq.,  MerriU 
Lynch  Asset  Management,  L.P.,  both  at 
800  Scudders  Mill  Road,  Plainsboro, 
New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff,  Senior  Counsel,  or 
Wendy  Friedlander,  Deputy  Chief, 
Office  of  Insurance  Products  (Ehvision 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representatives 

1.  Merrill  Lynch  Life  Insurance 
Company  ("Merrill  Lynch")  is  a  stock 
life  insurance  company  organized  under 
the  laws  of  the  State  of  Arkansas. 
Merrill  Lynch  Variable  Life  Separate 
Accoimt  and  Merrill  Lynch  Variable 
Life  Separate  Account  n  are  separate 
investment  accounts  established  by 
Merrill  Lynch  and  registered  with  the 
Commission  pursuant  to  the  1940  Act  as 
unit  investment  trusts. 

2.  ML  Life  Insurance  Company  of 
New  York  ("ML  Ufe")  is  a  stock  life 
insurance  company  organized  imder  the 
laws  of  the  State  of  New  York.  ML  of 
New  York  Variable  Life  Separate 
Account  and  ML  of  New  York  Variable 
Life  Separate  Account  n  are  separate 
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investment  accounts  estaWshed  by  ML 
Life  and  registered  with  the  Commission 
pursiiant  to  the  1940  Act  as  imit 
investment  trusts. 

3.  The  Fund  was  incorporated  on 
October  16, 1981,  as  a  Maryland 
corporation  and  is  registered  with  the 
Commission  pursuant  to  the  1940  Act  as 
an  open-end,  management  investment 
company.  The  Fimd  currently  consists 
of  seventeen  separate  portfolios  (the 
"Portfolios"),  each  of  which  has  its  own 
investment  objective,  or  objectives,  and 
policies. 

4.  Merrill  Lynch  Asset  Management, 
LP.  ("MLAM").  a  Umited  partnership, 
is  the  investment  adviser  for  the  Fimd. 
MLAM  is  registered  with  the 
Commission  as  an  investment  adviser 
pursuant  to  the  hivestment  Advisers  Act 
of  1940.  Princeton  Services,  Inc.,  the 
general  partner  of  MLAM,  is  a  wholly- 
owned  subndiary  of  Merrill  Lynch  & 
Co.,  Inc. 

5.  Shares  of  the  Portfolios  currently 
are  sold  to  Merrill  Lynch,  ML  Life 
(collectively,  the  "Merrill  Insuirance 
Companies")  and  Family  Life  Insurance 
Company  ("Family  Life,*'  together  with 
the  Merrill  Insurance  Companies,  the 
"Current  Participating  Insurance 
Companies").  The  Merrill  Insurance 
Companies  are  affiliated  because  they 
are  both  wholly-owned  subsidiaries  of 
Merrill  Lynch  &  Co.,  Inc.  Family  Lifis  is 
not  affiliated  with  the  Merrill  Insurance 
Companies. 

6.  rarrently,  shares  of  certain 
Portfolios  are  sold  either  to:  (a)  the 
Merrill  Insurance  Companies  for  their 
separate  accounts  to  fund  variable 
annuity  contracts;  (b)  the  Merrill 
Insurance  Companies  to  fund  variable 
life  insiuance  contracts;  or  (c)  to  Family 
Life  to  fund  benefits  imder  variable 
aimmty  contracts. 

7.  AppUcants  state  that,  upon  the 
granting  of  the  exemptive  relief 
requested  by  the  Application,  the  Fund 
intends  to  offer  shtu^s  of  its  existing 
Portfolios,  and  any  future  portfoUos,  to 
separate  accounts  of  insurance 
companies,  including  both  the  Current 
Participating  Insurance  Companies  and 
other  insurance  companies  not  affiliated 
with  them  ("Other  Insurance 
Companies")  to  serve  as  the  investment 
vehicle  for  various  types  of  insurance 
products,  which  may  include  variable 
annuity  contracts,  single  premium 
variable  life  insurance  contracts, 
scheduled  premium  variable  life 
insurance  contracts,  and  flexible 
premiimi  variable  life  insurance 
contracts  (collectively,  "variable 
contracts").  The  Ciurent  Participating 
Ins\irance  Companies  and  Other 
Insurance  Companies  which  elect  to 
purchase  shares  of  one  or  more 


Portfolios  are  collectively  referred  to 
herein  as  "Participating  Insurance 
Companies."  The  Participating 
Insiu-anc^  Companies  will  establish 
their  own  separate  accoimts 
("Participating  Separate  Accoimts")  and 
design  their  own  variable  annuity  or 
variable  fife  insurance  contracts. 

Applicants'  Legal  Analysis 

1.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medixmi  for  both  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  the  same  life 
insurance  company  or  of  any  affiliated 
Ufe  insurance  company  is  referred  to  as 
"mixed  funding."  The  use  of  a  common 
management  investment  company  as  the 
imderlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insiirance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unalfihated  life  insurance 
companies  is  referred  to  as  "shared 
funding."  AppUcants  request  an  order 
exempting  the  Participating  Insurance 
Companies  and  Participating  Separate 
Accounts  (and,  to  the  extent  necessary, 
any  principal  imderwriter  and  depositor 
of  Participating  Separate  Accoimts)  bom 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act,  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  mixed  and  shared 
funding.^ 

2.  Rule  6e-2(b)(15)  provides  the 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act  that  are 
discussed  below  only  if  the  separate 
account  is  organized  as  a  unit 
investment  trust,  all  the  assets  of  which 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurer.  Thus,  those 
exemptions  provided  by  Rule  6e-2  are 
not  available  if  a  separate  account 
invests  in  a  fund  engaged  in  mixed  and/ 
or  shared  funding. 


<  Since  shares  of  those  Portfolios  that  cutrently 
are  sold  to  Family  Life  are  sold  to  the  Merrill 
Insurance  Companies  only  for  their  separate 
accounts  to  fund  benefits  under  variable  annuity 
contracts,  there  is  no  mixed  funding  presently 
occurring  with  respect  to  those  Portfolios. 
Similarly,  since  shares  of  those  Portfolios  that 
currently  are  sold  to  the  Merrill  Insurance 
Companies  for  certain  of  their  separate  accounts  to 
fund  flexible  premium  variable  life  insurance 
contracts  are  not  sold  to  Family  Life,  the  mixed 
funding  that  occurs  with  respect  to  those  Portfolios 
occurs  only  with  respect  to  insurance  companies 
that  are  affiliates  of  each  other.  Accordingly, 
Applicants  do  not  believe  they  require  relief,  nor 
are  they  by  the  Application  requesting  relief,  with 
respect  to  the  manner  in  which  shares  of  the 
various  Portfolios  of  the  Fund  are  currently  sold. 


3.  Rule  6e-3(T)(b)(15)  provides 
similar  exemptions,  but  only  if  the 
separate  account  is  organized  as  a  unit 
investment  trust,  all  the  assets  of  which 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  whidi  offer  their  shares 
exclusively  to:  (a)  Separate  accounts  or 
variable  annuity  separate  accounts  of 
the  life  insurance  company,  or  of  any 
affiliated  Ufe  insurance  company;  or  (b) 
the  Ufe  insurance  company  or  affiUated 
Ufe  insurance  company  in  consideration 
solely  for  advances  made  by  the  Ufe 
insurance  company  in  connection  with 
the  operation  of  the  separate  account. 
Thus,  the  exemptions  provided  by  Rule 
6e-3(T)(b)(15)  are  available  if  the 
underlying  fund  is  engaged  in  mixed 
funding,  but  are  not  available  if  the  fund 
is  engaged  in  shared  fimding. 

4.  Section  9(a)  of  the  1940  Act 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)(1)  or  (2)  of  the  1940  Act.  Rules  6e- 
2(b)(15)(i)  and  (ii)  and  Rules  6e- 
3(T)(b)(15)(i)  and  (ii)  under  the  1940  Act 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding  imposed  by  the  1940  Act  and 
the  rules  thereunder.  These  exemptions 
limit  the  application  of  the  eUgibiUty 
restrictions  to  affiUated  individuals  or 
companies  that  directly  participate  in 
the  management  of  the  underlying 
management  company.  Rules  6e- 
2(b)(15)(iU)  and  6e-3(T)(b)(15)(iii)  each 
provide  a  partial  exemption  from 
Sections  13(a),  15(a),  and  15(b)  of  the 
1940  Act  to  the  extent  those  sections 
have  been  deemed  by  the  Commission 
to  require  "pass-through"  voting  with 
respect  to  an  underlying  fund's  shares. 

5.  AppUcants  state  that  the  partial 
reUef  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9  of  the  1940  Act,  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
Ught  of  the  poUcy  and  purposes  of 
Section  9.  AppUcants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
poUcy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
AppUcants  state  that  it  is  imnecessary  to 
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apply  Section  9(a)  to  individuals  in 
various  unaffiUated  Participating 
Insurance  Companies  (or  affiUated 
companies  of  Participating  Insurance 
Companies)  that  may  utiUze  the  Fund  as 
the  funding  medium  for  variable 
contracts.  According  to  AppUcants, 
there  is  no  regulatory  purpose  in 
extending  the  Section  9(a)  monitoring 
requirements  because  of  mixed  or 
shared  funding.  The  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Fund.  Moreover, 
those  individuals  who  participate  in  the 
management  or  administration  of  the 
Fund  wiU  remain  the  same  regardless  of 
which  separate  accounts  or  insurance 
companies  use  the  Fund.  AppUcants 
argue  that  applying  the  monitoring 
requirements  of  S^rticMi  9(a)  because  of 
investment  by  other  insurers'  separate 
accounts  would  be  unjustified  and 
would  not  serve  any  regulatory  purpose. 
Further,  the  increased  monitoring  costs 
would  reduce  the  net  rates  of  return 
rsaUzed  by  contract  owners. 

6.  Rules  6e-(2)(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assimie  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
AppUcants  state  that  pass-through 
voting  privileges  will  be  provided  with 
respect  to  all  variable  contract  owners 
with  respect  to  Separate  Accounts 
registered  under  the  1940  Act 
("registered  Separate  Accounts")  so  long 
as  the  Commission  interprets  the  1940 
Act  to  require  such  pass-through  voting 
privileges.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iu)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
that  the  limitations  on  mixed  and 
shared  fimding  imposed  by  the  1940  Act 
and  the  rules  promulgated  thereunder 
are  observed. 

7.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  die  1940  Act  give  the 
Participating  Insurance  Companies  the 
right  to  disregard  voting  instructions  of 
contract  holders.  Rules  6e- 
2(b)(15)(ui)(A)  and  6e- 
3(T)(b)(15)(iii)(A)(l)  each  provide  that 
the  insurance  company  may  disregard 
the  voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  imderlying  fimd,  or  any  contract 
between  a  fimd  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(u)(A)  of  Rules  6e-2  and  6e- 
3(T)  under  the  1940  Act).  Rules  6e- 
2(b)(15)(iu)(B)  and  6e- 
3(T)(b)(15)(ui)(A)(2)  each  provide  that 


the  insurance  company  may  disregard 
voting  instructions  of  contract  owners  if 
the  contract  owners  initiate  any  change 
in  the  underlying  investment  company's 
investment  poUcies,  principal 
underwriter,  or  any  investment  adviser 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(u),  (b)(7)(u)(B).  and  (b)(7)(u)(C)  of 
Rules  6e-2  and  6e-3(T)  under  the  1940 
Act).  AppUcants  represent  that  these 
rights  do  not  raise  any  issues  different 
fitim  those  raised  by  the  authority  of 
state  insurance  administrators  over 
separate  accounts.  Under  Rules  6e- 
2(b)(15)  and  6e-3{T)(b)(15),  an  insurer 
can  disregard  voting  instructions  of 
contract  owners  only  with  respect  to 
certain  specified  items.  AppUcants  also 
note  that  the  potential  for  disagreement 
among  Participating  Separate  Accounts 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  a  Participating 
Insurance  Company's  disregard  of 
voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
determinations. 

8.  AppUcants  state  that  making  the 
Fund  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
compaiues  to  offer  variable  contracts, 
and  that  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Applicants  beUeve  that  mixed  and 
shared  funding  should  provide  several 
benefits  to  variable  contract  owners. 
Mixed  and  shared  funding  would 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Mixed  and  shared 
funding  also  would  provide  the  Fund 
with  a  larger  pool  of  funds,  thereby 
promoting  economies  of  scale  and 
permitting  increased  safety  through 
greater  diversification. 

9.  AppUcants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts 
historicaUy  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiUated  with  the 
depositor  or  sponsor  of  the  separate 
account.  AppUcants  do  not  beUeve  that 
mixed  and  shared  funding  will  have  any 
adverse  Federal  income  tax 
consequences. 

AppUcants'  Conditions 

AppUcants  have  consented  to  the 
foUowing  conditions  if  the  exemptive 
reUef  requested  by  the  AppUcation  is 
granted: 

1.  A  majority  of  the  Board  of  Directors 
of  the  Fund  (the  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 


Section  2(a)(19)  of  the  1940  Act,  and  the 
ndes  promulgated  thereimder,  and  as 
modified  by  any  appUcable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  director  or  directors, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fiU  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  appUcation. 

2.  The  Board  wiU  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  confUct  between  the 
interests  of  the  contract  owners  of  aU 
separate  accounts  investing  in  the  Fund. 
A  material  irreconcilable  confUct  may 
arise  for  a  variety  of  reasons  including, 
without  limitation:  (a)  an  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  appUcable  Federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations;  (c)  a  pubUc  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by  federal  or 
state  insurance,  tax,  or  securities 
regulatory  authorities;  (d)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (e)  the  manner 
in  which  the  investments  of  any  series 
are  being  managed;  (f)  a  difference  in 
voting  instructions  given  by  variable 
annuity  contract  owners  and  variable 
Ufe  insurance  contract  owners;  or  (g)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  contract  owners. 

3.  Participating  Insurance  Companies 
and  MLAM  will  report  any  potential  or 
existing  confUcts  to  the  Boaid. 
Participating  Insurance  Companies  and 
MLAM  will  be  responsible  for  assisting 
the  Board  in  carrying  out  the  Board's 
responsibiUties  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obUgation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibiUty  to  report  such 
information  and  conflicts  to  the  Board 
and  to  assist  the  Board  will  be  a 
contractual  obUgation  of  aU  insurers 
investing  in  the  Fund  under  their 
agreements  governing  participation  in 
the  Fund  and  these  responsibilities  wiU 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  the 
disinterested  directors  of  the  Board,  that 
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a  material  irreconcilable  conflict  exists, 
then  the  relevant  insxirance  companies, 
at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  shall  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
separate  accounts  from  the  Fimd  or  any 
Portfolio  and  reinvesting  such  assets  in 
a  difiierent  investment  medium, 
including  another  PortfoUo  of  the  Fund, 
or  submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  annuity  contract  owners  or 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  chaiige;  and  (b)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 
If  a  material  iiieconcil^le  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurance  company  may  be  required,  at 
the  Ftmd's  election,  to  withdraw  the 
ins\irance  company's  Separate 
Account's  investment  in  the  Fund  and 
no  charge  or  penalty  will  be  imposed  as 
a  resiilt  of  such  withdrawal.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irreconcilable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
imder  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibiUties  will  be  carried  out  with 
a  view  cmly  to  the  interests  of  contract 
owners. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
confhct,  but  in  no  event  will  the  Fimd 
or  MLAM  be  required  to  estabUsh  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insiuance 
Company  shall  be  required  by  this 
Condition  4  to  estabhsh  a  new  funding 
mediiun  for  any  variable  contract  if  any 
offer  to  do  so  bias  been  declined  by  vote 
of  a  majority  of  the  contract  owners 
materially  adversely  affected  by  the 
material  irreconcilable  conflict. 


5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  imphcations  shall  be 
made  known  in  writing  promptly  to  all 
Participating  Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
with  respect  to  registered  Separate 
Accounts  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners. 
Accordingly,  Participating  Insurance 
Companies  mil  vote  shares  of  the  Fimd 
held  in  their  registered  Separate 
Accounts  in  a  manner  consistent  with 
voting  instructions  timely-received  from 
contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 
the  Fund  held  in  the  Participating 
Insurance  Company's  registered 
Separate  Accounts  for  which  no  voting 
instructions  from  contract  owners  are 
timely-received,  as  well  as  shares  of  the 
Fund  which  the  Participating  Insurance 
Company  itself  owns,  in  the  same 
proportion  as  those  shares  of  the  Fund 
for  which  voting  instructions  from 
contract  owners  are  timely-received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
participating  in  the  Fimd  calculates 
voting  privileges  in  a  manner  consistent 
with  other  Participating  Insurance 
Companies.  The  obhgation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  registered  Separate 
Accounts  investing  in  the  Fund  shall  be 
a  contractual  obhgation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund. 

7.  The  Fund  will  comply  with  all 
provl8i(His  of  the  1940  Act  requiring 
voting  by  shareholders,  and.  in 
particular,  the  Fund  will  either  provide 
for  annual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  not  to 
require  such  meetings)  or  comply  with 
Section  16(c)  of  the  1940  Act  (although 
the  Fund  is  not  one  of  the  trusts 
described  in  Section  16(c)  of  the  1940 
Act),  as  well  as  with  Section  16(a)  of  the 
1940  Act  and,  if  and  when  appUcable, 
Section  16(b)  of  the  1940  Act.  Further, 
the  Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

8.  The  Fund  shall  disclose  in  its 
prospectus  that:  (a)  The  Fund  is 
intended  to  be  a  funding  vehicle  for  all 
types  of  variable  annuity  and  variable 


life  insurance  contracts  offered  by 
various  insurance  companies:  (b) 
material  irreconcilable  conflicts 
possibly  may  arise;  and  (c)  the  Board 
will  monitor  events  in  order  to  identify 
the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict.  The  Fund 
will  notify  all  Participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding  the 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate. 

9.  If  and  to  the  extent  that  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  1940  Act 
are  ammded,  or  Rule  6e-3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any     , 
exemptions  granted  in  the  order 
requested  by  AppUcants,  then  the  Fund 
and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  or 
Rule  6e-3,  as  such  rules  are  appUcable. 

10.  The  Participating  Insurance 
Companies  and/or  MLAM,  at  least 
annually,  shall  submit  to  the  Board  such 
reports,  materials,  or  data  as  the  Board 
reasonably  may  request  so  that  the 
Board  can  fully  cany  out  the  obUgations 
imposed  upon  it  by  the  conditions 
provided  for  by  the  order  granting  the 
exemptive  relief  requested  by  the 
ApplicatioiL  Such  reports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Boaotl.  The  obUgations  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  to  the  Board,  when  the  Board  so 
reasonably  requests,  shall  be  a 
contractual  obhgation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund. 

11.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participating  Insurance  Companies  of  a 
confhct,  and  determing  wheUier  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 
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For  the  Commission,  by  tiie  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  95-20955  Filed  8-23-95;  8:45  am] 

MUING  CODE  8010-01-M 


[FM.  No.  IC-21 31 4;  81 2-«520] 

Merrill,  Lynch,  Pierce,  Fenner  A  Smith 
Incorporated,  et  al. 

August  18, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Incorporated  ("Merrill 
Ljmch"),  Smith  Barney  Inc.,  Prudential 
Securities  Incorporated,  Dean  Witter 
Reynolds  Inc.,  and  PaineWebber 
Incorporated  (thfe  "Sponsors");  and 
Defined  Asset  Funds — ^Municipal 
Investment  Trust  Fund,  Liberty  Street 
Trust  Municipal  Monthly  Payment 
Series,  Defined  Asset  Funds — Municipal 
hicome  Fund  ("DAF-MIF"),  and 
Municipal  Investment  Trust  Fund  (the 
"Trusts"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
that  would  exempt  applicants  from 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  AppUcants 
request  an  order  to  permit  the  trustees 
of  certain  unit  investment  trusts  to  place 
orders  to  sell  municipal  bond  portfoUo 
securities  of  the  trusts  with  the  trust 
sponsors,  who  then  will  serve  as 
introducing  dealers.  As  introducing 
dealers,  the  sponsors  will  retain  a 
clearing  broker  to  sell  the  securities  for 
the  trusts  through  a  wire  service. 
FILING  DATE:  The  appUcation  was  filed 
on  March  13, 1995  and  amended  on  July 
20, 1995  and  August  17, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  12, 1995  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  do  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Incorporated,  Unit 
Investment  Trusts,  P.O.  Box  9051, 
Princeton.  New  Jersey  08543-9051. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  series  of  the  Trusts  is  a 
separate  unit  investment  trust  created 
under  New  York  law  by  a  trust 
indenture  and  agreement  ("Trust 
Agreement")  among  one  or  more  of  the 
Sponsors,  a  trustee  ("Trustee"),  and  an 
evaluator.  The  investment  objective  of 
each  series  is  receipt  of  interest  income 
exempt  from  federal  income  taxation 
through  investment  in  a  fixed  portfoUo 
of  interest-bearing  municipal  bonds 
("Bonds").  Applicants  request  that  the 
order  extend  to  future  unit  investment 
trusts  sponsored  by  one  or  more  of  the 
sponsors. 

2.  The  Sponsors  intend  to  maintain  a 
market  for  units  of  each  Trust  and 
continuously  offer  to  purchase  those 
units  at  the  redemption  price.  If  the 
Sponsors  no  longer  maintain  a 
second£iry  market,  certificate  holders 
may  redeem  their  units.  If  cash  held  by 
a  Trust  is  insufficient  to  pay  any 
redemption,  the  Trustee  is  authorized  to 
seU  Bonds  held  by  the  Trust.  The 
Trustee  also  may  seU  Bonds  to  meet 
expenses.  In  addition,  the  Sponsors  may 
direct  the  Trustee  to  seU  Bonds  in 
specific  circumstances,  such  as  a  default 
by  an  issuer  or  the  Bonds  becoming 
subject  to  federal  income  taxation. 

3.  Trustees  have  two  principal 
methods  for  selUng  Bonds:  (1)  The 
Trustee  can  approach  several  non- 
Sponsor  dealers  and  sell  to  the  non- 
Sponsor  dealer  making  the  highest  bid; 
or  (2)  the  Trustee  can  place  an  order  to 
sell  Bonds  with  one  non-Sponsor  dealer 
("Introducing  Dealer"),  who  in  turn 
retains  a  broker  ("Clearing  Broker")  to 
communicate  the  availabiUty  of  the 
Bonds  by  posting  the  offer  on  a  wire 
system  with  contact  to  300  to  400 
dealers.  The  Clearing  Broker  receives 
the  bids  and  selects  the  highest  bidder. 
AppUcants  represent  that  the  latter 


method  has  obtained  more  favorable 
prices  for  the  Trusts  because  of  the 
broader  exposure  to  the  bond  offering  by 
potential  purchasers.  The  Clearing 
Broker  and  the  Introducing  Dealer  retain 
a  concession.  Merrill  Lynch  has 
negotiated  a  fixed  fee  of  $2  per  bond 
with  independent  Introducing  Dealers. 
Pursuant  to  an  SEC  order  (Investment 
Company  Act  Release  No.  14958)  (Feb. 
25, 1986))  ("1986  Exemption"),  sales  of 
Bonds  from  the  Trusts  may  be  made  to 
any  of  the  Sponsors  if,  among  other 
conditions,  the  Sponsor  is  the  highest 
bidder.  DAF-MIF  was  not  a  party  to  this 
ordw. 

4.  Clearing  Brokers  only  will  accept 
transactions  from  Introducing  Dealers 
who  are  registered  as  broker-dealers 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").  Since  the 
Trustee  is  not  a  registered  broker-dealer, 
it  must  retain  an  Introducing  Dealer 
who  receives  a  concession  for  writing  an 
order  and  approaching  a  Clearing 
Broker.  Each  of  the  Sponsors  is  a 
municipal  securities  dealer  who  acts  as 
Introducing  Dealer  in  connection  with 
non-Trust  Bond  sales. 

5.  AppUcants  represent  that  if  the 
requested  exemptive  reUef  is  granted, 
not  only  would  the  Trusts  continue  to 
be  permitted  to  effect  principal 
transactions  with  the  Sponsors  in 
selling  Bonds  from  their  portfolios,  but 
the  conditions  to  the  1986  Exemption 
would  be  modified  to  permit  the  Trusts 
to  use  Sponsors  as  Introducing  Dealers 
in  those  and  other  sale  transactions. 
MerriU  Lynch 's  Defined  Asset  Funds 
Division  wiU  select  a  Sponsor  to  act  as 
Introducing  Dealer  for  a  wire  service 
transaction  for  the  Trusts  only  if  it 
beUeves  in  good  faith  that  those  Trusts 
are  reasonably  likely  to  receive  a  better 
execution  thereby. 

6.  AppUcants  represent  that 
permitting  the  proposed  transaction  will 
benefit  the  Trusts  and  the 
certificateholders.  The  Sponsors  have 
resources  to  bear  the  financial 
responsibiUty  if  a  trade  is  not  completed 
properly  and  experience  with  wire 
service  executions  of  municipal 
securities  transactions.  Merrill  Lynch 
beUeves  that  these  firms  can  be  of 
substantial  value  in  obtaining  more 
timely  and  cost-effective  executions  of 
wire  service  transactions  for  the  Trusts. 
In  addition,  with  the  continuing 
consolidation  of  major  broker-dealers,  if 
the  Sponsors  continue  to  be  excluded 
from  acting  as  Introducing  Dealers,  the 
Trusts  are  likely  to  be  permitted  only  to 
use  smaller,  less  capitalized  firms, 
which  appUcants  beUeve  may  result  in 
less  favorable  prices  and  execution  for 
the  Trusts. 
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7.  Merrill  Lynch  submits  that  the  fee 
of  $2  per  Bond  that  it  has  negotiated 
with  independent  Introducing  Dealers  is 
reasonable  compensation  for  performing 
these  services.  Because  Bonds  can  only 
be  sold  under  limited  circiunstances 
specified  in  the  Trust  Agreement,  a 

.  Sponsor  could  not  cause  a  Trust  to  sell 
Bonds  merely  to  generate  commissions. 
Applicants  represent  that  the  Trustee 
and  Merrill  Lynch  will  monitor 
ciurently  prevailing  rates  of  Introducing 
Dealers  to  assure  that  the  Trusts  are 
charged  no  more  than  the  current  rates. 

8.  The  requested  reUef  would  amend 
the  1986  Exemption  in  several  respects. 
First,  applicants  request  that  the  relief 
granted  in  the  1986  Exemption, 
amended  as  requested  herein,  be 
extended  to  DAF-MIF.  Second, 
applicants  request  that  the  first 
condition  of  the  1986  Exemption  be 
deleted.  This  condition  reads  as  follows: 

Merrill  Lynch  will  not  advise  the  (Merrill 
Lynch,  White  Weld  Capital  MarkeU]  Group 
or  the  municipal  securities  dealer  department 
of  any  other  Sponsor  when  giving 
instructions  to  sell  a  Municipal  Bond. 

Since  a  mimidpal  dealer's  trading 
department  (which  may  make  bi(b  to 
purchase  the  Bonds]  is  generally  not 
separate  from  the  persoimel  who  act  as 
Introducing  Dealers  on  wire  services 
transactions,  appUcants  wish  to  delete 
this  condition.  Applicants  also  request 
to  amend  other  conditions  so  as  to 
permit  any  Sponsor  to  act  as  an 
Introducing  Dealer.  Applicants 
represent  that  the  transactions  would 
remain  anonymous  even  if  a  Sponsor  is 
both  the  Introducing  Dealer  and  a 
purchasing  dealer  since  the  transaction 
would  be  effected  through  the  Clearing 
Broker,  an  independent  party. 

Applicant's  Legal  Anal3r8is 

1.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)  to  permit  a  Sponsor  to 
purchase  Bonds  from  the  Trustee  as  an 
Introducing  Dealer.  Section  17(a)  of  the 
Act  generally  makes  it  imlawful  for  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  knowingly  to  purchase 
securities  from  the  company. 

2.  Section  17(b)  permits  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching;  (b)  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned;  and  (c)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Under 
section  6(c),  the  SEC  may  exempt 


classes  of  transactions  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  AppUcants  beUeve  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6Cc)  and  17(b). 

3.  AppUcants  state  that  the 
regulations  to  which  the  Sponsors  and 
the  Trusts  are  subject,  the  provisions  of 
the  Trust  Agreement,  and  the  conditions 
stated  below  will  prevent  any 
overreaching.  Because  the  price 
received  by  the  Trust  upon  the  sale  of 

a  security  depends  on  bids  made  by 
purchasing  dealers  through  the  wire 
service,  the  Sponsor  cannot  influence 
the  price  received  by  the  Trust.  The 
Sponsors  are  registered  as  municipal 
securities  dealers,  and  acknowledge  that 
they  are  subject  to  the  niles  of  the 
Municipal  Seouities  Rulemaking  Board 
("MSRB"),  which  require  members  to 
deal  fairly  with  all  persons  and  to  use 
reasonable  efforts  to  obtain  a  fair  and 
reasonable  price.  Merrill  Lynch  has 
agreed,  and  each  Sponsor  before  acting 
as  Introducing  Dealer  for  any  Trust  will 
agree,  to  make  available  for  ready 
inspection  by  the  SEC  all  records 
required  to  be  kept  by  appUcants 
relating  to  the  proposed  transactions 
pursxiant  to  the  Exchange  Act  and 
MSRB  rules. 

4.  AppUcants  represent  that  the  sales 
will  be  consistent  with  the  poUcy  of  the 
selling  series,  as  recited  in  its 
registration  statement  and  Trust 
Agreement.  .  ■ 

^plicants'  Cmditioiis 

AppUcants  agree  that  the  order 
granting  the  requested  reUef  shall  be 
subject  to  the  foUowing  conditions: 

1.  The  Clearing  Broker  wiU  in  all 
cases  be  not  affiUated  with  any  Sponsor. 

2.  Offers  will  be  made  through  a  major 
wire  service  in  muinicipal  bonds  and 
wiU  be  kept  open  for  three  hours  after 
initial  appearance  on  the  wire,  to  be 
reduced  to  not  less  than  two  hoxus  in 
the  discretion  of  the  Clearing  Broker  in 

a  declining  market. 

3.  A  Sponsor's  bid  will  be  accepted 
only  if  a  minimiun  of  three  bids  are 
received  from  persons  other  than  a 
Sponsor  or  its  affiliates. 

4.  The  Trustee  will  be  instructed  not 
to  inquire  as  to  the  identity  of  a  bidding 
dealer,  and  if  it  receives  such 
information,  will  not  transmit  it  to  any 
Sponsor  or  its  agents. 

5.  Clearing  Brokers  effecting  the  sales 
wiU  be  instructed  to  obtain  the  best 
available  price  and  execution  and  will 
instruct  the  wire  services  not  to  report 
any  bid  from  a  Sponsor  unless  it  is 


higher  than  the  best  price  available  from 
non-affiUated  broker-dealers. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-21046  Filed  8-23-95;  8:45  am] 

BftlMQ  COOC  M10-01-M 

[Rel.  No.  IC-21313;  No.  812-9618] 

Minnesota  Mutual  Ufa  Inauranca 
Company,  at  al. 

August  17, 1995. 

AOENCY:  Seouities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  appUcation  for  order 
imder  the  Investment  Company  Act  of 
1940  ("1940  Act"). 

APPtJCANTS:  The  Miimesota  Mutual  Life 
Insurance  Company  ("Miimesota 
Mutual"),  Minnesota  Mutual  Variable 
Life  Account  ("Separate  Accoimt"),  and 
MIMUC  Sales  Corporation  ("MIMUC"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  for  exemptions  from  Sections 
27(a)(1)  and  27(a)(3)  of  the  1940  Act  and 
paragraphs  (b)(13)(i)  and  (b)(13)(u)  of 
Rule  6e-2  thereunder. 
SUMMARY  OF  APPUCATION:  Exemptions 
requested  to  the  extent  necessary  to 
permit  the  issuance  and  sale  of  a  PoUcy 
Enhancement  Agreement  ("PE  Rider") 
as  a  new  rider  to  Minnesota  Mutual's 
Variable  Adjustable  Life  Insurance 
Contracts  ("VAL  Contracts").  The  PE 
Rider  wiU  provide  VAL  Contract  owners 
the  option  of  scheduling  automatic  face 
amount  increases  each  Contract  year  in 
an  amoimt  selected  by  VAL  Contract 
owners  at  the  time  of  initial  piut:hase  of 
the  VAL  Contracts. 

FIUNQ  DATE:  The  appUcation  was  filed 
on  March  9, 1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  If 
no  hearing  is  ordered,  the  appUcation 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
appUcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  11, 1995.  Request  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
AppUcants  with  the  request  either 
personally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  SEC,  with  proof 
of  service  by  affidavit,  or,  for  lawyers, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
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AppUcants,  400  North  Robert  Street,  St. 
Paul,  Miimesota  55101-2098. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Special  Counsel,  or 
Wendy  Friedlander,  Deputy  Chief,  at 
(202)  942-0670,  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  summary  of  the 
appUcation.  The  complete  appUcation  is 
available  for  a  fee  from  the  SEC's  PubUc 
Reference  Branch. 

Applicants'  Repreeentatioiu 

1.  Minnesota  Mutual  is  a  mutual  Ufe 
insurance  company  that  is  authorized  to 
conduct  a  Ufe  insurance  business  in  the 
District  of  Columbia,  Canada,  Puerto 
Rico  and  aU  states  of  the  United  States 
except  New  York,  where  it  is  an 
authorized  reinstuer. 

2.  The  Separate  Account  was 
estabUshed  by  Minnesota  Mutual  to 
fund  the  VAL  Contracts,  llie  Separate 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust. 

3.  MIMUC,  the  principal  underwriter 
for  the  Separate  Accoimt,  is  an  indirect 
wfaoUy-owned  subsidiary  of  Minnesota 
Mutual.  MIMLIC  is  registered  as  a 
broker-dealer  under  the  Seouities 
Exchange  Act  of  1934  and  is  a  member 
of  the  National  Association  of  Sectirities 
Dealers,  Inc. 

4.  The  VAL  Contracts  are  scheduled 
premium  variable  Ufe  insurance 
contracts  that  permit  Contract  owners  to 
make  non-scheduled  premiiun 
payments.  AppUcants  represent  that 
vAL  Contracts  are  offered  in  reUance 
upon  exemptive  reUef  previously 
granted  by  the  Commission.^ 

5.  Most  VAL  Contracts  are  issued  with 
a  Cost  of  Living  Agreement  Rider  ("COL 
Rider").  The  COL  Rider  permits  a  VAL 
Contract  owner  to  increase  the  face 
amoimt  of  the  Contract  every  three 
Contract  years  imtil  age  56,  without 
evidence  of  insiuabiUty.^  The  COL 
Rider  increase,  which  aUows  for  life 
insurance  coverage  that  can  keep  pace 
with  inflation,  with  be  in  an  amount 
equal  to  the  percentage  increase  in  the 
consumer  price  index  dtuing  those  three 


*  Minnesota  MutuaJ  Life  Insunnce  Company. 
InvMtment  Co.  Act  Rel.  No».  15523  Can  7, 1987) 
("1987  Order")  and  15466  (Dec.  8,  1986)  (Notice); 
16B42  (Apr.  28. 1989)  (Order),  and  16902  (Apr.  4, 
1989)  (Notice);  17253  (Dec.  5. 1989)  (Order)  and 
17203  (Nov.  6. 1989)  (NoUca). 
'  *  A  VAL  Contract  owner  must  tpacifically  accept 
the  increase  of  the  amount  of  additional  coverage 
o^red  under  the  COL  Rider  by  responding  in 
writing  to  the  notification  of  offer.  If  the  insured  is 
over  age  21  and  the  Contract  owner  fails  to  accept 
an  incr«ase,  no  further  COL  Rider  will  be  offered. 
Tbeteaiter,  the  VAL  Contract  owner  could  increase 
the  bca  amount  only  with  new  evidence  of 
inaurability. 


years,  provided  that  the  VAL  Contract 
owner  has  not  made  a  face  amount 
adjustment  during  that  time.  Absent 
Minnesota  Mutual's  consent,  the 
amount  of  a  such  an  increase  is  limited 
to  the  lesser  of  $100,000  or  20%  of  the 
face  amoimt  prior  to  the  increase.  A  face 
amount  increase  effected  under  the  COL 
Rider  increases  the  scheduled  premium 
by  the  same  percentage.  Increases  in 
&ce  amount  pursuant  to  the  COL  Rider 
result  in  a:  (a)  New  first-year  sales  load 
deduction  of  23%  of  the  incremental 
scheduled  premiums  paid  in  the  year 
foUowing  the  increase;  (b)  7%  sales  load 
appUcable  to  aU  scheduled  premiums 
payments,  including  the  base  and 
incremental  premiums  in  the  first  year 
after  the  increase;  and  (c)  cost-based 
poUcy  adjustment  charge  of  $25. 

6.  Minnesota  Mutual  now  proposes  to 
offer  the  PE  Rider  as  an  alternative  to 
the  COL  Rider.  The  PE  Rider  would  be 
offered  at  the  time  of  initial  purchase  of 
the  VAL  Contract  to  prospective  VAL 
Contract  owners  who  are  age  52  or  less. 
Contract  owners  electing  the  PE  Rider 
could  commit  in  advance  to  annual  face 
amount  increases  of  3%  to  10%  with  no 
new  evidence  of  insurability  and  with 
the  right  to  cancel  that  commitment  at 
any  time.  The  maximum  automatic 
increase  would  be  limited  to  the  lesser 
of  $35,000  or  10%  of  the  face  amount 
immediately  prior  to  the  increase.  Once 
a  VAL  Contract's  face  amount  reaches 
$350,000,  the  annual  increase  would  be 
limited  to  $35,000.  The  base  premium 
would  increase  at  the  same  percentage 
as  the  increase  in  face  amount.  Increases 
under  the  PE  Rider  continue  until:  (1) 
CanceUed  at  any  time,  in  writing,  by  the 

*  Contract  owner;  (2)  cancelled  by  a 
Contract  owner  exercising  the  free  look 
rights  in  connection  with  the 
incremental  coverage;  (3)  the  (Contract  is 
surrendered,  terminated  or  continued  in 
force  as  extended  term  insurance;  or  (4) 
the  insured  reaches  age  59  or  dies. 

7.  The  PE  Rider  would  result  in  the 
payment  of  a  premium,  currently 
expected  to  be  $25  per  year,  and  a  new 
first-year  sales  load  on  incremental 
scheduled  premium  pajrments  for  the 
first  year  after  an  increase.  An  increase 
pursuant  to  the  PE  Rider  would  occur 
only  if:  (1)  There  had  been  no 
adjustment  (increase  or  decrease)  to  the 
face  amount  of  the  VAL  Contract  during 
the  six-month  period  preceding  the 
Contract  anniversary;  (2)  an  annual  base 
premium  of  at  least  $300  had  been  paid 
during  the  immediately  preceding 
Contract  year;  and  (3)  the  resulting  plan 
of  insurance  would  provide  a  level  face 
amount  of  insurance  for  the  minimum 
time  period  specified  in  the  VAL 
Contract. 


8.  AppUcants  assert  that  the  abiUty  to 
increase  insurance  coverage 
autematicaUy  each  year  (rather  than 
every  three  years)  in  an  amount 
expected  to  exceed  inflation  rates 
without  new  evidence  of  insurabiUty 
could  be  an  important  feature  to 
prospective  WAL  Contract  purchasers 
whose  earnings  are  expected  to  increase 
over  time.  AppUcants  submit  that 
prospective  purchasers  currently  must 
either  commit  to  more  insurance  than 
they  initially  can  afford  or  must  risk  that 
the  insured  wiU  continue  to  remain 
insurable  in  the  future. 

9.  AppUcants  note  that,  unlike  the 
COL  Rider  face  amount  increases,  no 
positive  action  would  be  required  to 
effect  an  increase  under  the  PE  Rider. 
AppUcants  submit  that,  when  an 
increase  results  frtnn  taking  no  action  (a 
"negative  option"),  more  increases  can 
be  expected  than  if  positive  action  is 
required.  AppUcants  assert  that  in  either 
situation  an  insured  who  is  in  bad 
health  would  be  among  those  increasing 
the  Contract's  face  amount.  Thus, 
AppUcants  submit,  the  broader  base  of 
additional  increases  from  negative 
options  should  be  expected  to  come 
from  other,  healthier  insureds  and 
should  reduce  somewhat  the  related 
mortaUty  risks  that  ultimately  might 
have  to  be  reflected  in  increased  cost  of 
insurance  charges  under  the  VAL 
Contracts.  Accordingly,  AppUcants 
assert  that  the  adverse-selection  risks  to 
Minnesota  Mutual  of  PE  Rider  increases 
would  be  reduced  somewhat  by  the 
negative  option  aspect  of  their 
implementation. 

10.  AppUcants  note  further  that  PE 
Rider  increases  can  be  expected  to 
involve  larger  absolute  and  percentage 
amounts  than  COL  Rider  increases.  COL 
Rider  increases  can  occur  only  every 
three  years  and,  thus,  there  is  less 
compounding  of  the  percentage  limits 
and  inflation  rates  are  unlikely  to  be  so 
high  that  they  will  approach  the  10% 
per  year  increase  permitted  under  the 
PE  Rider.  Because  larger  increases 
would  be  possible  under  the  PE  Rider 
than  under  the  COL  Rider,  AppUcants 
assert  that  it  is  important  that  adverse- 
selection  mortaUty  risks  be  reduced  in 
the  PE  Rider  by  use  of  a  negative  option. 
Absent  the  negative  option,  AppUcants 
submit  that  it  is  likely  that  the  PE  Rider 
either  could  not  be  offered,  could  only 
be  offered  if  cost  of  insurance  charges 
were  increased  on  the  incremental 
coverage  added  by  PE  Rider  increases, 
or  could  only  be  offered  in  significantly 
reduced  amounts. 

11.  AppUcants  note  that  PE  Rider 
increases  would  involve  additional  sales 
efforts  in  connection  with  the  initial 
sale  of  the  VAL  Contract.  COL  Rider 
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increases,  in  comparison,  involve  no 
additional  sales  effort  at  the  initial  sale 
but  would  require  such  effort  to 
convince  VAL  Contract  owners  to 
exercise  their  increase  rights  under  the 
COL  Rider.  In  either  sitiiation, 
Apphcants  state  that  sales 
representatives  would  deserve 
additional  conunissions  at  the  time  the 
additional  premiums  began  to  be  paid  to 
Minnesota  Mutual,  when  the  increase 
occurs. 

i^iUcaats'  Legal  Aaalysis 

1.  AppUcants  request  exemptive  relief 
under  Section  6(c)  of  the  1940  Act  from 
Sections  27(a)(1)  and  27(a)(3)  of  the 
1940  Act  and  from  subparagraphs 
(b)(13)(i)  and  (b)(13)(ii)  of  Rule  6e-2  to 
the  extent  necessary  to  permit  the 
deduction  of  first-year  sales  loads  under 
the  VAL  Contract  in  connection  with 
the  PE  Rider  face  amount  increases. 

2.  Section  6(c)  of  the  1940  Act,  in 
relevant  part,  authorizes  die 
Commission,  by  order  and  up<Mi 
application,  to  conditionally  (» 
imconditiooally  exempt  any  person, 
seouity  or  transaction  or  class  of  such, 
from  any  provisian  ot  dia  1940  Actar 
rule  thereunder,  if  and  to  the  extent  tkat 
the  exemption  is  necessary  or 
a|>proph«te  IB  the  pi^ilic  iateiest  and 
ccnsisleBt  wnth  dMpcotaclioii  of 
iavestms  Kid  the  puipoees  birly 
intended  hy  ^b»  policy  aad  ptamiaiaae  <ii 
tbel94OA0L 

3.  Variable  liis  insurance  oentracts, 
inchidiiig  the  VAL  Contract,  aia 
regulated  under  the  IMO  Act  as 
periodic  payment  plan  certificates.  The 
SepaE^e  Account  is  regulated  under  the 
1940  Act  as  if  it  Mmn  an  issuer  (rf 
pHiodic  paymmt  plan  ceitificates. 
Aocordiasfy.  the  Sepasate  AccoHal. 
Minaesota  Mutwal  as  die  Separate 
AoosuBt's  depositor,  and  KOMIiC  Sales 
as  principal  underwriter  of  the  VAL 
Contracts,  are  deemed  to  be  subject  to 
4be  ^ovisioBS  of  aectioB  27  ef  the  1940 
Act 

SedioB  n{^\)  aad  Rale  •a-2(bKl3Xt1 

4.  Section  27(a)(1)  of  the  1940  Act 
prohibits  a  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  its  depositor  or 
underwriter,  from  selling  such 
certificates  if  the  sales  load  exceeds  9% 
of  the  total  payments  to  be  made  <»  the 
certificates.  K^  6e-2(bXl3Ki)  provides 
exemptive  relief  frran  Section  27(aKl)  of 
Ae  1940  Act  by  requiring  complianoB 
wt^  die  9%  Umit  of  Section  27(ai(l} 
over  a  period  of  Ihe  lesser  of  twenty 
years  or  the  anticipated  life  expactaacy 
flf  fte  JD  sund.  Jberefoaa.  JSac^an 
VUiM  9Htm  IMO  Act  avdRuia  aa- 
athMltWingprtwi  hmitAe  inhilsidt 


to  be  assessed  imder  the  VAL  Contracts 
to  9%  of  the  premiums  to  be  paid  over 
the  lesser  of  20  years  or  the  anticipated 
life  expectancy  of  the  insured. 

5.  Applicants  assert  that  the  sales  load 
requirements  of  Section  27(a)(1)  are 
satisfied  at  the  time  of  issuance  of  the 
VAL  Contracts.  AppUcants  note, 
however,  that  a  new  first  year  sales  load 
is  assessed  upon  any  Contract 
adjustment  involving  an  increase  in  the 
base  premiiun,  which  sales  load  may  be 
in  addition  to  a  first  year  sales  load 
being  taken  at  the  time  the  adjustment 
is  made.  AppUcants  submit  that,  in  that 
event,  it  is  possible  that  the  9%  sales 
load  limitation  could  be  viewed  as  being 
exceeded  if  the  relevant  time  period  for 
meas\irement  were  from  the  time  the 
VAL  Contract  was  initially  issued  rather 
diui  frtxa  the  time  of  the  relevant 
adjustment.  Accordiagly,  AppUcants 
request  exemptive  relief  from  Section 
27(a)(1)  aad  Rule  6»-2(b)(13Ki)  to 
deduct  first-year  loads  in  oonnecttoa 
with  PE  Rider  face  amount 


SecHaa  27(aX3)  aad  lais  •a-2(bXl3MiJ) 

6.  Section  27(aK3)  of  the  1940  Aot 
makes  it  unlawful  for  any  registered 
iavestmeat  corapaay  iMuing  periodic 
jMrymoit  jriaa  cartiftcates,  or  for  ilB 
depositor  or  nadutwutei,  to  aefl  audk 
OBiCificatosif  die  amomit  of  sates  taMi 
deducted  from  aay-af«he  ficat4nirrisa 
moni^  paymeats  eimseds 
propartioBatriy  that  aaseunt  dedudlud 
from  any  etiwr  swcfa  aayawpt.  Sale  atf   ' 
audi  certificates  slomarly  is  prsMilat  ■ 
if  the  amoant  of  sates  lead  aedaaad 
bmn  any  subsequent  payment  awaada 
ptupoitiimatety  that  amount  dudualad 
from  any  oAer  sidbBeqnent  payeaj.  - 
Rule  e»-2(bNl3)H4  pcovMtes  liJilffcaa 
the  "atair-slep"  ptoviatans  ^  Sectiail 
27(a)(3)  m  oomnctiaB  with  oOMafsaf 
acAedated  premium  variable  hfe 
msuraaoe  oootrads,  pcnvided  (hat  thp- 
sates  load  deducted  from  aay  pi^aaa^ik 
is  not  proportioaateAy  gy«ator  than  tiwt 
deducted  from  ai^  ] 
the  contract  ..<: 

7.  Applicants  stirta  that  &e  ratiaffram 
Section  27(aX3)  provided  by  Rute  6a- 
20>Kl3Kii)  is  not  available  to  the  VAL 
Contracts  because  the  new  23%  &st- 
year  sales  load  imposed  upon  a  contract 
adiustment  that  involves  an  increase  ia 
base  premium  nwmaUy  would  be 
higher  than  that  deducted  frma  earlier 
pajrments.  Accordangly,  AppHrants 
submit  that  an  exemptive  order 
thwefciw  weald  be  wfuiied. 
Accordingly.  ApfdicaBts  mqoast 
ejcemptivefoltef  from  Section  27la)(3) 
and  »>da  W  a»)(iaMM)  to^dedaot  flat 
year  sates  loads  in  cannactinna^tha 
FERidCTmoe 


8.  AppUcants  represent  that  sales 
efforts  are  exerted  in  connection  with 
the  proposed  PE  Rider  at  the  time  the 
VAL  Contract  is  issued  and  the  PE  Rider 
is  selected,  although  no  additional  sales 
effort  would  be  required  for  PE  Rider 
increases  at  the  time  of  the  increase. 
AppUcants  note  that  the  PE  Rider  is  an 
optional  feattue  that  is  sold  by  separate 
rider  for  an  additional  premium  charge, 
and  that  the  PE  Rider  must  specifically 
be  selected  or  rejected  by  an  eUgible 
VAL  Contract  owner.  Thus,  sale  of  the 
VAL  Contract  would  not  necessarily 
involve  sale  of  the  PE  Rider.  ^  Further, 
the  sales  representative  would  have  to 
exert  special  effort  to  make  sure  that  the 
VAL  Contract  owner  understands  the 
benefits  offwed  by  the  PE  Rider. 
Moreover,  the  PE  Rider  would  likriy 
result  in  sales  of  more  insurance  than 
the  COL  Rider.  AppUcants,  therefore, 
assert  that  these  sales  efforts  would  not 
be  minimal  but  wrould  involve 
transactions,  whui  asade,  that  increase 
base  paHriiaBS. 

9.  Applicants  submit  that  coUectioB  «f 
a  B«w  &<Bt  year  sales  load  upon  an 
aatamatic  adjnatmaBt  involving  an 
iaciaasa  in  base  pramium  is  appnqviata 
and  iustiSad  in  vtaw  of  the  &ct  diat 
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thePE  yidsrthsn  lor^ompanUe  sates 
aBaits  madam  ooaneotion  iMlh 
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Rider  at  any  time  or  to  exercise  the  free 
look  right  to  reject  a  PE  Rider  increase 
and  all  subsequent  increases. 

Conclusion 

For  the  reasons  discussedabove, 
AppUcants  submit  that  the  requested 
exemptions  from  Sections  27(a)(1)  and 
27(a)(3)  of  the  1940  Act  and  paragraphs 
(b)(13)(i)  and  (b)(13)(u)  of  Rule  6e-2 
thereunder,  are  necessary  and 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  tbe  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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(Ral.  No.  IC-21311;  File  No.  812-0460) 

New  England  Variabte  Life  Insuranca 
Company,  at  al. 

August  16, 1995. 

AGENCY:  Sectulties  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  appUcation  for 
exemption  imder  the  hivestment 
Company  Act  of  1940  (the  "1940  Act" 
or  "Act").         

APPtXANTS:  New  England  Variable  Life 
Insurance  Company  ("NEVLICO"),  New 
England  Variable  Life  Separate  Account 
("Variable  Accoimt")  and  New  England 
Securities  Corporation  ("New  England 
Securities"). 

KLBIANT  1940  AQT  SECTIONS:  Exemption 
requested  tmder  Section  6(c)  of  the  Act 
from  Sections  27(a)(3)  and  27(e)  of  the 
Act  and  Rules  6e-3(T)(b)(13)(ii),  6e- 
3(T)(b)(13)(vii),  and  27e-l  thereunder. 
SUMMARY  OF  APPLICATION:  AppUcants 
seek  an  order  to  permit  the  offer  and 
sale  of  certain  flexible  premitmi  variable 
hfe  insurance  poUcies  ("PoUcies")  that 
permit  AppUcants  to  (ij  waive  or 
raimpose  the  front-end  sales  charge 
imposed  on  premiiuns  paid  after  the 
twentieth  Policy  year,  and  (ii)  waive 
notice  of  refund  and  withdrawal  rights. 
FHJNO  DATE:  The  appUcation  was  filed 
on  January  27, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  AppUcants  with  a 
copy  of  the  request,  personaUy  or  by 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  11, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
AppUcants  in  the  form  of  an  affidavit  at, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Sti«et,  N.W.,  Washington,  D.C.  20549. 
AppUcants,  501  Boylston  Street,  Boston, 
Massachusetts  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLBNENTARY  INFORMATION:  The 
foUowing  is  a  stmimary  of  the 
appUcation.  The  complete  appUcation  is 
available  for  a  fee  from  the  PubUc 
Reference  Branch  of  the  SEC. 

Applicants'  Representations 

1.  NEVLICO,  a  stock  Ufe  insurance 
company  organized  in  1980  under 
Delaware  law,  is  a  whoUy-owned 
subsidiary  of  the  New  England  Mutual 
Life  Insurance  Company  ("The  New 
England"),  a  muttial  Ufe  insurance 
company  organized  in  Massachusetts  in 
1835.  The  Variable  Account  was 
estabUshed  as  a  separate  investment 
accoimt  on  January  31, 1983,  and  is 
registered  imder  the  1940  Act  as  a  unit 
investment  trust  The  Variable  Account 
is  a  separate  account  within  the 
meaning  of  Section  2(a)(37)  of  the  1940 
Act. 

2.  The  Variable  Account  ciurently 
consists  of  twelve  investment  sub- 
accounts each  of  which  invests  in  a 
difforent  portfoUo  of  the  New  England 
Zenith  Fund,  the  Variable  Insurance 
Products  Fund  or  the  Variable  Insurance 
Products  Fund  II  (collectively,  "EUgible 
Funds").  Sub-accounts  may  be  added  to 
or  deleted  from  the  Variable  Account 
from  time  to  time. 

3.  PoUcies  issued  through  the  Variable 
Account,  including  the  Policies,  will  be 
sold  through  agents  who  are  Ucensed  by 
state  authorities  to  sell  NEVLICO's 
variable  insurance  poUcies  and  who  are 
also  registered  representatives  of  New 
England  Securities,  the  principle 
underwriter  of  the  Variable  Account. 
New  England  Securities  is  a  whoUy- 
owned  subsidiary  of  The  New  England. 

4.  The  PoUcy  will  be  issued  in 
reUance  on  Rule  6e-3(T)  under  the  1940 
Act.  The  PoUcy  provides  for  premium 
flexibiUty  and  a  death  benefit  and  a 


surrender  value  that  may  increase  or 
decrease  daily  depending  in  part  on  the 
investment  performance  of  the  EUgible 
Funds.  Net  premiums  under  the  PoUcy 
may  be  allocated  to  the  sub-accounts  of  ■ 
the  Variable  Account  or  to  a  "Fixed 
Account". 

5.  NEVLICO  determines  a  three-year 
minimum  premium  amount  based  on 
the  PoUcy's  face  amount,  the  insured's 
age,  sex  (unless  unisex  rates  apply)  and 
imderwriting  class,  the  ctUTent  level  of 
PoUcy  charges,  and  any  rider  benefit 
selected.  Generally,  during  this  three- 
year  period,  as  long  as  the  ininimnTn 

premium  amount,  which  is  set  forth  in 
the  PoUcy,  has  been  timely  paid,  the 
PoUcy  is  guaranteed  not  to  lapse  even  if 
the  PoUcy's  net  cash  value  is 
insufficient  to  pay  the  Monthly 
Deduction  (defined  in  paragraph  20 
below)  of  certain  charges  under  the 
PoUcy  in  any  month. 

6.  NEVLICO  also  determines  a 
guaranteed  mininnim  death  benefit 
premiiun  (to  maturity)  ("Death  Benefit 
A  Premium"),  which,  if  paid  as  set  forth 
in  the  Policy,  guarantees  that  the  PoUcy 
wiU  mature  for  the  net  cash  value  (equal 
to  the  PoUcy's  cash  value,  less  any 
PoUcy  loan  balance,  and  less  any 
surrender  charge  that  would  apply  on 
surrender)  at  age  100  of  the  insured.  The 
Death  Benefit  A  Premium,  which  is  set 
forth  in  the  Policy,  is  based  on  the 
PoUcy's  fece  amount,  the  insured's  age, 
sex  (unless  unisex  rates  apply)  and 
underwriting  class,  the  death  benefit 
option  chosen,  the  guaranteed  level  of 
cost  of  insurance  charges,  the  current 
level  of  other  PoUcy  charges,  and  any 
rider  benefits  selected.  NEVLICO  also 
determines  a  guaranteed  minimum 
death  benefit  premium  ("Death  Benefit 
B  Premium"),  which,  if  paid  as  set  forth 
in  the  Policy,  guarantees  that  the  PoUcy 
will  stay  in  force  until  the  later  of  age 
80  of  the  insiued,  or  20  years  after  the 
PoUcy  was  issued,  but  no  later  than  the 
maturity  date  of  the  PoUcy.  The  Death 
Benefit  B  Premium,  which  is  set  forth  in 
the  PoUcy,  is  based  on  factors  similar  to 
the  Death  Benefit  A  Premium,  but  is 
based  on  the  guaranteed  level  of  both 
cost  of  insurance  and  other  PoUcy 
charges,  and  is  actuarially  determined  to 
provide  guaranteed  coverage  to  the 
earUer  age.  This  premium  will  always 
be  less  than  or  equal  to  the  Death 
Benefit  A  Premium. 

7.  The  PoUcy  provides  for  two 
alternate  death  benefit  options.  The 
Option  1  (Face  Amount)  death  benefit 
provides  a  death  benefit  equal  to  the 
face  amount  of  the  PoUcy,  subject  to 
increases  required  by  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  The  Option  2  (Face  Amount 
Plus  Cash  Value)  death  benefit  provides 
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a  death  benefit  equal  to  the  face  amount 
of  the  Policy  plus  the  amount,  if  any,  of 
the  Policy's  cash  value,  subject  to 
increases  reqiiired  by  the  Code.  The 
PoUcy's  death  benefit  is  always  at  least 
equal  to  the  amount  required  to  satisfy 
tax  law  requirements  to  qualify  as  life 
insiixance. 

'  8.  The  Pohcy  provides  two  mininium 
guaranteed  death  benefits.  If  either 
minjiniim  guaranteed  death  benefit  is  in 
effsct,  as  determined  on  the  first  day  of 
each  PoUcy  month,  the  PoUcy  will  not 
lapse  even  if  the  Policy's  net  cash  value 
is  insufficient  to  cover  the  Monthly 
Deduction  due  for  that  month.  If  the 
death  of  the  insured  occurs  while  either 
iT|iTiimiim  guaranteed  death  benefit  is  in 
effect,  then  the  death  benefit  under  the 
PoUcy  will  be  based  on  the  death  benefit 
option  in  effect  on  the  date  of  death. 
lAe  death  benefit  will  be  adjusted 
before  death  benefit  proceeds  are  paid. 
If  piemiiuns  are  paid  in  certain  amounts 
(Death  Benefit  A  Premiimis  or  Death 
Benefit  B  Premiums,  described  above), 
then  a  Tninimnm  guaranteed  death 
benefit  may  be  in  effect  unless  certain 
PoUcy  transactions  are  made.  No 
mininriiim  guaranteed  death  benefit 
appUes  wldle  a  PoUcy  loan  is 
outstanding,  regardless  of  premium 
payments.  A  minimum  guaranteed 
death  benefit  may  apply  to  the  PoUcy 
once  the  loan  is  repaid. 

9.  A  PoUcy  owner  may  surrender  the 
PoUcy  for  its  net  cash  value  at  any  time 
while  the  insured  is  living.  The  net  cash 
value  equals  the  cash  value  reduced  by 
any  PoUcy  loan  and  accrued  interest 
and  by  any  appUcable  Surrender 
Charge.  The  net  cash  value  is  increased 
by  the  portion  of  any  cost  of  insxirance 
charge  deducted  that  appUes  to  the 
period  beyond  the  date  of  surrender. 
The  net  cash  value  is  paid  on  the 
PoUcy's  maturity  date  if  the  insured  is 
Uving  and  the  PoUcy  is  in  force.  After 
the  PoUcy's  "free  look"  period,  a  PoUcy 
owner  may  also  make  a  partial 
surrender  of  the  PoUcy  to  receive  a 
porti(Hi  of  its  net  cash  value,  subject  to 
certain  limits.  A  PoUcy  owner  may 
bcwrow  aU  or  part  of  a  PoUcy's  loan 
value  at  any  time  after  the  end  of  the 
"free  look"  period. 

10.  After  the  first  PoUcy  year,  the 
PoUcy  owner  may  request  an  increase  in 
the  face  amoimt  of  the  PoUcy.  A  new 
Surrender  Charge  period  will  apply  to 
each  portion  of  the  FoUcy  resulting  from 
a  face  amoimt  increase  starting  with  the 
effective  date  of  the  increase.  A  separate 
premium  will  apply  to  the  face  amoimt 
increase,  (based  on  the  insured's  age 
and  underwriting  class  at  the  time  of  the 
increase),  and  a  Sales  Charge  wiU  be 
deducted  from  the  portion  of  each 
premium  that  is  attributable  to  the  face 


amount  increase  for  at  least  20  years 
from  the  date  of  the  increase.  The 
Monthly  Deduction  wiU  also  be 
adjusted  beginning  with  the  effective 
date  of  the  increase  to  reflect  the  new 
face  amoimt  and  amount  at  risk  under 
the  PoUcy.  NEVLICO  also  permits  face 
amoimt  reductions  under  the  PoUcy.  but 
not  below  NEVLICO's  minimum  face 
amount  requirements  for  issue  (unless 
NEVLICO  consents). 

11.  NEVLICO  deducts  4%  from  each 
premiimi  as  a  Sales  Charge.  NEVLICO 
currently  intends  to  waive  this  charge 
on  premiums  paid  after  the  twentieth 
Policy  year,  and  on  the  portion  of 
premiums  attributable  to  a  face  amoimt 
increase  after  twenty  years  bom  the  date 
of  the  increase.  NEVLICO  retains  the 
right  not  to  waive  the  charge  or  to 
reimpose  it  prospectively  on  a 
nondiscriminatory  basis.  In  addition, 
NEVLICO  deducts  1%  from  eadi 
premium  to  recover  a  portion  of  its 
federal  income  tax  UabiUty  that  is 
determined  solely  by  the  amount  of  life 
insurance  premiums  it  receives.^ 
NEVLICO  also  deducts  2.5%  from  each 
premium  to  cover  state  premium  tax 
and  administrative  costs. 

12.  During  the  first  eleven  PoUcy 
years,  if  a  PoUcy  is  totally  surrendered 
or  lapses,  the  fece  amount  is  reduced,  or 
a  partial  surrender  reduces  the  fece 
amount,  a  Surrender  Charge  moU  be 
deducted  from  the  cash  value.  The 
Surrender  Charge  includes  a  Deferred 
Sales  Charge  and  a  Deferred 
Administrative  Charge.  A  new 
Surrender  Charge  period  and  a  separate 
premium  wiU  apply  to  each  portion  of 
the  PoUcy  resulting  from  a  fece  amount 
increase,  starting  with  the  date  of  the 
increase. 

13.  The  Deferred  Sales  Charge  is 
based  cm  a  percentage  of  the  PoUcy's 
Target  PremiunL  A  PoUcy's  Target 
Premium  is  less  than  or  equal  to  75% 
of  the  ainnual  premium  necessary  to 
maintain  a  fixed  benefit  whole  Ufe 
insurance  poUcy  for  the  same  face 
amount  on  the  Ufe  of  the  insured,  using 
an  assumed  interest  rate  of  4%, 
guaranteed  cost  of  insurance  charges, 
and  the  current  level  of  other  PoUcy 
charges.  AppUcants  represent  that  the 
Target  Premium  will  never  equal  or 
exceed  the  "guideUne  aimual  premium" 
as  defined  in  Rule  6e-3(T)(c)(8).  A 
separate  Target  Premiiun  amount 
appUes  to  any  face  amount  increase, 
based  on  the  insured's  age  and 
imderwriting  class  at  the  time  of  the 
increase. 


14.  For  PoUcies  that  cover  insureds 
whose  issue  age  is  55  or  less  at  issue, 
the  highest  Deferred  Sales  Charge  is 
paid  if  the  PoUcy  owner  lapses  or 
suirendera  the  PoUcy,  or  reduces  its  fece 
amount,  in  PoUcy  yeara  three  through 
five.  The  Deferred  Sales  Charge  in  these 
years  equals  45%  of  premiimis  paid  up 
to  one  "Target  Premium,  plus  13.5%  of 
additional  premiums  paid  in  excess  of 
one  Target  Premium  to  a  second  Target 
Premium,  plus  13.5%  of  additional 
premiums  paid  in  excess  of  two  Target 
Premiums  up  to  a  third  Target  Premium. 
The  Deferred  Sales  Charge  during  the 
first  poUcy  is  equal  to  25%  of  premiums 
paid  up  to  one  'Target  Premium.  The 
Deferred  Sales  Qu^e  during  the  second 
PoUcy  year  is  equal  to  25%  of  premiums 
paid  up  to  one  "Target  Premium  plus  5% 
of  additional  premiums  paid  up  to  a 
second  Target  Premium.  In  no  event 
will  the  Deferred  Sales  Charge  exceed 
the  limits  set  forth  in  subparagraphs  (i) 
and  (v)  of  Rule  6e-3(T)(b)(l3). 

15.  The  table  below  shows  the 
mAYimiim  Deferred  Sales  Charge  that 
may  apply  to  PoUcies  covering  insureds 
whose  issue  age  is  55  or  less  at  issue, 
expressed  as  a  percentage  of  each  Target 
Premium  paid  prior  to  surrender,  lapse, 
or  fece  amount  reduction,  assuming  that 
one  Target  Premium  per  year  has  been 
paid  under  the  PoUcy  prior  to  such  date. 
The  table  shows  the  appUcable  charge  if 
the  lapse,  surrender  or  fece  amount 
reduction  occura  at  the  end  of  each  of 
the  PoUcy  yeare  shown.  During  PoUcy 
years  six  through  eleven,  the  Deferred 
Sales  Charge  declines  on  a  monthly 
basis. 


The  maximum 

deferred  sales 

charge  is  the 

following  per- 

For policies,  which  are  sur- 

centage of 

rendered,  lapeed  or 
during 

reduced 

each  target 
premium  paid 

per  year  to 
date  of  surren- 
der, lapse,  or 
reduction 

Entire  Foley  Year 

4 

24.W 

4 

18.00 

5 

14.40 

Last  Morth  of  Policy  Years: 

6 

10.00 

7 

6J6 

4.50 

9 _ 

2.67 

10 

1.20 

11 

0.00 

>  NEVUCX)  include*  this  1%  charge  in  the 
calculation  of  sales  load  for  purposes  of  the 
definition  in  Rule  6e-3(T)(c)(4).  However, 
NEVLICO  does  not  intend  to  waive  the  1%  charge 
after  the  twentieth  Policy  year. 


16.  For  insureds  whose  issue  age  is 
above  55  at  issue,  the  Deferred  Sales 
Charge  percentages  are  less  than  or 
equal  to  those  described  above,  with  the 
maximum  charge  occurring  in  PoUcy 
years  3  through  5  for  insureds  with  an 
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issue  age  up  through  65,  in  PoUcy  years 
2  through  4  for  insureds  with  an  issue 
age  bom  66  through  75,  and  in  PoUcy 
year  2  for  insureds  with  an  issue  age 
above  75. 

17.  In  the  case  of  a  partial  surrender 
or  reduction  in  fece  amount,  any 
Deferred  Sales  Charge  that  applies  is 
deducted  from  the  PoUcy's  cash  value  in 
an  amount  proportional  to  the  amoimt 
of  the  PoUcy's  face  amount  surrendered. 

18.  The  table  below  shows  the 
Deferred  Administrative  Charge  that 
wiU  be  deducted  from  the  PoUcy's 
available  cash  value  in  the  event  of  a 
total  or  partial  surrender,  lapse  or  face 
amount  reduction.  After  the  end  of  the 
first  PoUcy  year  the  charge  declines 
monthly. 


For  policies  which  are  de- 
ferred, surrarxlered,  lapsed 
or  reduced  during 


Entire  Policy  Year 


1 


Last  Month  of  Policy  Years: 
2 


3.. 

4... 

5.. 

6... 

7... 

8... 

9.. 

10 

11  , 


Administrative 

charge  per 

$1,000  of  face 

amount 


$2.50 

2.25 
2.00 
1.75 
1.50 
125 
1.00 
0.75 
0.50 
0.25 
0.00 


19.  For  an  insured  whose  issue  age  is 
above  65,  the  Deferred  Administrative 
Charge  is  less  than  or  equal  to  that  in 
the  table  above.  The  Deferred 
Administrative  Charge  partially  covers 
the  administrative  costs  of  processing 
surrenders,  lapses,  and  reductions  in 
face  amount,  as  weU  as  legal,  actuarial, 
systems,  mailing  and  other  overhead 
costs  coimected  with  NEVLICO's 
variable  life  insurance  operations. 
AppUcants  represent  that  this  charge 
has  been  designed  to  cover  actual  costs 
and  is  not  intended  to  produce  a  profit. 

20.  On  the  first  day  of  each  Policy 
Month,  starting  with  the  PoUcy  Date, 
NEVLICO  will  make  a  deduction  bom  a 
PoUcy's  cash  value  (the  "Monthly 
Deduction").  If  either  minimum 
guaranteed  death  benefit  is  in  effect,  or 
if  the  PoUcy  is  protected  against  lapse 
by  payment  of  the  miniTnnTn  premium 
during  the  firat  three  FoUcy  years,  the 
Monthly  Deduction  wiU  be  made, 
whether  or  not  premiums  are  paid,  until 
the  cash  value  equals  zero.  Otherwise, 
the  Monthly  Deduction  wiU  be  made, 
whether  or  not  premiums  are  paid,  as 
long  as  the  net  cash  value  is  sufficient 
to  cover  the  entire  Monthly  Deduction. 
"The  Monthly  Deduction  will  reduce  the 
cash  value  in  each  sub-account  of  the 


Variable  Account  and  in  the  Fixed 
Account  in  proportion  to  the  cash  value 
in  each,  llie  Monthly  Deduction 
includes  the  following  charges: 

(i)  Policy  Fee.  "The  PoUcy  Fee  is 
currentiy  equal  to  $4.50  per  month 
(guaranteed  not  to  exceed  $7.00  per 
month). 

(ii)  Administrative  Charge.  The 
Administrative  Charge  is  currently 
equal  to  $0.06  per  $1,000  of  PoUcy  face 
amount  in  the  first  PoUcy  year,  and 
$0.02  per  $l,00a of  PoUcy  face  amount 
thereafter  (guaranteed  not  to  exceed 
$0.08  per  $1,000  of  face  amount  in  the 
first  PoUcy  year  and  $0.04  per  $1,000  of 
PoUcy  face  amoimt  thereafto'). 

"The  PoUcy  Fee  and  the 
Administrative  Charge  together  partiaUy 
cover  the  cost  of  administering  the 
PoUcies  (such  as  the  cost  of  processing 
PoUcy  transactions,  issuing  Policy 
Owner  statements  and  reports,  and 
record  keeping),  as  weU  as  legal, 
actuarial,  systems,  mailing  and  other 
overhead  costs  coimected  with 
NEVLICO's  variable  life  insurance 
operations,  lliese  charges  have  been 
designed  to  cover  actuaJ  costs  and  are 
not  intended  to  produce  a  profit 

(iii)  Minimum  Death  Benefit 
Guarantee  Charge.  "The  Minimum  Death 
Benefit  Guarantee  Charge  is  SO.Ol  per 
$1,000  of  PoUcy  face  amount. 

(iv)  Monthly  Charges  for  the  Cost  of 
Insurance.  This  charge  covers  the  cost  of 
providing  insurance  protection  under  a 
PoUcy. 

(v)  Charges  for  Additional  Benefits. 
Charges  wUl  be  imposed  for  the  cost  of 
any  additional  rider  benefits  aa 
described  in  the  rider  form. 

21.  At  the  time  of  a  fece  amount 
increase,  a  Face  Amount  Increase 
Administrative  Charge  of  $2.50  per 
$1,000  of  face  amount  increase  will  be 
deducted  from  the  Policy's  cash  value  in 
the  sub-accounts  and  the  Fixed  Account 
in  proportion  to  the  amount  of  the 
Policy's  cash  value  in  each.  "The  Face 
Amount  Increase  Administrative  Charge 
covers  the  cost  of  processing  the  face 
amount  increase  and,  like  the  Deferred 
Administrative  Charge,  PoUcy  Fee  and 
Administrative  Charge,  has  been 
designed  to  cover  actual  costs  and  is  not 
intended  to  produce  a  profit.  NEVLICO 
currentiy  liinits  this  charge  to  a 
maximum  of  $200.00. 

22.  NEVLICO  charges  the  subaccounts 
of  the  Variabfe  Account  for  the  mortaUty 
and  expense  risks  that  NEVLICO 
assumes.  Currentiy,  the  charge  is  made 
daily  at  an  annual  rate  of  0.75%  of  the 
sub-accounts'  assets.  This  charge  is 
guaranteed  not  to  exceed  an  annual  rate 
of  0.90%  of  the  value  of  each  sub- 
account's assets  attributable  to  the 
PoUcies.  The  mortaUty  risk  NEVLICO 


assumes  is  that  insureds  may  Uve  for 
shorter  periods  of  time  than  NEVLICO 
estimated.  "The  expense  risk  NEVLICO 
assumes  is  that  NEVLICO's  costs  of 
issuing  and  administering  PoUcies  may 
be  more  than  NEVLICO  estimated. 
Charges  for  investment  advisory  fees 
and  other  expenses  incurred  by  the 
EUgible  Funds  are  deducted  from  the 
assets  of  the  relevant  fund  and  are 
indirectiy  home  by  owners  of  PoUcies. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon 
appUcation,  may  condition^y  or 
unconditionally  exempt  any  pereon, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

2.  Section  27(a)(3)  of  the  Act  generally 
provides  that  the  amount  of  sales  load 
deducted  from  any  one  of  the  first 
twelve  monthly  pa3rments  under  a 
periodic  payment  plan  certificate,  or 
their  equivalent,  cannot  exceed 
proportionately  the  amoimt  deducted 
from  any  other  such  payment,  and  that 
the  amount  deducted  bom  any 
subsequent  payment  caimot  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

3.  Rule  6e-3(T)(b)(13)(u)  grants  an 
exemption  from  Section  27(a)(3), 
provided  that  the  proportionate  amount 
of  sales  load  deducted  from  any 
payment  during  the  contract  period 
does  not  exceed  the  proportionate 
amount  deducted  from  any  prior 
payment,  unless  the  increase  is  caused 
by  the  grading  of  cash  values  into 
reserves  or  reductions  in  the  aimual  cost 
of  insurance. 

4.  "The  amount  of  the  Sales  Charge 
deducted  from  premium  payments 
under  the  PoUcy  is  4%.  NEVLICO 
intends  to  waive  this  charge  on 
premiums  paid  after  the  twentieth 
PoUcy  year  and  on  the  portion  of 
premiums  attributable  to  a  face  amount 
increase  after  twenty  years  from  the  date 
of  the  increase.  The  continuation  of  this 
waiver,  however,  is  not  contractuaUy 
guaranteed,  and  NEVLICO  may 
withdraw  or  modify  the  waiver  at  any 
time.  Thus,  it  is  possible  that  the  waiver 
could  apply  at  some  times  with  respect 
to  a  given  PoUcy  and  not  at  a 
subsequent  time  with  respect  to  the 
same  PoUcy.  Arguably  Section  27(a)(3) 
and  Rule  6e-3(T)(b)(13)(u)  could 
prohibit  this  sales  load  structure. 
AppUcants  request  an  exemption  from 
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those  provisions  to  the  extent  necessary 
to  permit  the  waiver,  modification  and 
reinstatement  of  the  sales  load  as 
described  in  this  paragraph. 

5.  AppUcants  assert  that  the  purpose 
of  the  proposed  waiver  of  Sales  Charge 
after  the  twentieth  Policy  year  is  to  more 
closely  reflect  NEVLICO's  expenses  in 
connection  with  Policy  sales.  To  the 
extent  that  NEVLICO  determines  that 
the  full  4%  Sales  Charge  on  premiums 
made  after  the  twentieth  Policy  year 
could  generate  more  revenue  than 
NEVLICO  beUeves  necessary,  it  may 
waive  the  charge.  AppUcants  submit 
that  it  would  not  be  in  the  interest  of 
owners  to  require  the  imposition  of  a 
Sales  Charge  on  premiums  paid  after  the 
twentieth  Policy  year  that  is  higher  than 
Applicants  deem  necessary.  AppUcants 
assert  that  the  poUcies  and  purposes  of 
Section  27(a)(3)  and  Rule  6e- 
3(T)(b)(13)(u)  do  not  reqxiire  such  a 
result. 

6.  Section  27(e)  of  the  Act  and  Rules 
27e-l  and  6e-3(T)(b)(13)(vii).  in  effect, 
require  a  notice  of  ri^t  of  withdrawal 
and  r^und,  on  Form  N-271-1,  to  be 
provided  to  PoUcy  owners  entitled  to  a 
refund  of  sales  load  in  excess  of  Ihe 
limits  permitted  by  Rule  6e- 
3(T)(b)(13)(v). 

7.  AppUcants  request  exemptions 
from  Section  27(e)  of  the  Act  and  Rules 
27e-l  and  6e-3(T)(b)(13)(vii) 
thereunder  to  the  extent  necessary  to 
waive  the  requirements  to  provide 
notice  to  poUcy  owners  entitled  to  a 
refund  of  sales  load  in  excess  of  the 
limits  permitted  by  Rule  6e- 
3(T)(b)(13)(v). 

8.  The  PoUcy  limits  the  amount  of  the 
Deferred  Sales  Charge  that  may  be 
deducted  upon  surrender,  face  amoimt 
reduction  or  lapse,  by  the  excess  sales 
load  limits  set  forth  in  Rule  6e- 
3(T)(b)(13)(v).  Thus,  no  excess  sales 
load  is  ever  paid  by  a  PoUcy  owner 
surrendering,  effecting  a  face  amount 
reduction,  or  lapsing  in  the  first  two 
PoUcy  years. 

9.  Rme  27e-l  specifies  in  paragraph 
(e)  that  no  notice  need  be  mailed  when 
there  is  otherwise  no  entitlement  to 
receive  any  refund  of  sales  load. 
Moreover.  Rule  27e-l  and  Rule  6e-2 
woe  adopted  in  the  context  of  front-end 
loaded  products  only  and  in  the  broader 
context  of  the  companion  requirements 
in  Section  27  for  the  depositor  or 
underwriter  to  maintain  segregated 
funds  as  security  to  assure  the  refund  of 
any  excess  sales  load.  In  the  context  of 
the  PoUcy's  Deferred  Sales  Charge 
structure,  where  no  excess  sales  load  is 
ever  paid  or  refunded.  Form  N-271-1 
could  at  best  confuse  PoUcy  owners, 
and  could  at  worst  encourage  a  PoUcy 
owner  to  surrender  the  PoUcy  during 


the  first  two  PoUcy  years  when  it  may 
not  be  in  the  owner's  best  interest  to  do 
so.  An  owner  of  a  PoUcy  with  a 
declining  contingent  deferred  sales 
charge,  unlike  a  front-end  loaded  poUcy, 
does  not  foreclose  his  or  her 
opportunity,  at  the  end  of  the  first  two 
PoUcy  years,  to  receive  a  refund  of 
monies  spent.  Not  only  has  such  an 
owner  not  paid  any  excess  load,  but 
also,  because  the  deferred  charge 
declines  over  the  Ufe  of  the  Policy,  he 
or  she  may  never  have  to  pay  it. 
Encouraging  a  surrender  during  the  first 
two  PoUcy  years  could  cost  such  an 
owner  more  in  total  sales  load  (relative 
to  total  premiiun)  than  he  or  she  would 
otherwise  pay  if  the  PoUcy,  which  is 
designed  as  a  long-term  investment 
vehicle,  were  held  for  the  period 
originaUy  intended. 

Applicants'  Conclusion 

For  the  reasons  stated  above. 
AppUcants  submit  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c)  of  the  Act,  are 
consistent  with  the  protection  of 
investors  and  the  piuposes  intended  by 
the  poUcy  and  provisions  of  the  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maiguet  H.  McFarUadU 
Deputy  Secntaiy. 

IFR  Doc  95-20957  Filed  »-2»-«S;  8:45  am] 
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SMALL  BUSINESS  AOMMtSTRATION 
IPeclwUen  of  DiaaelMr  Loan  Area  «2802] 

Florida;  DaclfaMon  of  DiMslor  Loan 
Area 

Pasco  Coimty  and  the  contiguous 
Counties  of  Hernando,  Hillsborough, 
Pinellas,  Polk,  and  Simiter  in  the  State 
of  Florida  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  Hurricane 
Erin  which  occurred  on  August  2, 1995. 
AppUcations  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
October  10, 1995,  and  for  economic 
injury  until  the  dose  of  business  on 
May  10  1996,  at  the  address  Usted 
below: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office.  One  Baltimore 

Place.  Suite  300,  Atlanta,  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  are: 

For  Physical  Damage: 
Homeowners  with  credit  available 

elsewhere— 8.000% 
Homeowners  without  credit  available 

elsewhere — 4.000%         ' 


Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit  organizations 

without  credit  available  elsewhere — 

4.000% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere — 7.125% 
For  Economic  Injury: 
Businesses  and  smaU  agricultiual 

cooperatives  without  credit  available 

elsewhere— 4.000%  , 

The  number  assigned  to  this  disaster 
for  physical  damage  is  280208  and  for 
economic  injury  the  number  is  860400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  10, 1995. 
ndUpLader. 
Administratm:. 

[FR  Doc  95-20988  Filed  8-23-95;  8:45  am] 
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[DedaraUon  of  Disnisr  Loan  Area  «2S03] 

Florida;  Dadaration  of  Disaster  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  10, 1995. 
and  an  amendment  thereto  on  August 
11, 1  find  that  Bay,  Brevard,  Escambia, 
Okaloosa,  Santa  Rosa,  and  Walton 
Coimties  in  the  State  of  Florida 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Erin 
which  occiured  on  August  2-3, 1995. 
AppUcations  for  loans  for  physical 
damages  may  be  filed  imtil  the  close  of 
business  on  October  8,1995,  and  for 
loans  for  economic  injiuy  until  the  close 
of  business  on  May  10.1996  at  the 
address  listed  below: 

U.S.  SmaU  Business  Administration. 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injiuy  loans  from  smaU  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Calhoun, 
Gulf.  Holmes,  Indian  River,  Jackson, 
Oramge,  Osceola,  Volusia,  and 
Washington  Counties  in  Flwida,  and 
Baldwin,  Covington,.  Escambia,  and 
Geneva  Counties  in  Alabama. 
Interest  rates  are: 

For  Physical  Damage: 
Homeowners  with  credit  available 

elsewhere— 8.000% 
Homeowners  without  credit  available 

elsewhere— 4.000% 
Businesses  with  credit  available 

elsewhere — 8.000% 
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Businesses  and  non-profit  organizations 
I    without  credit  available  elsewhere — 
I     4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.125% 

For  Economic  Injury: 

Businesses  and  smaU  agricultiual 
cooperatives  without  credit  available 
elsewhere — 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  280308.  For 
economic  injury  the  numbers  are 
860700  for  Florida  and  860800  for 
Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  17, 1995. 

Bernard  Kulik. 

Associate  Administrator,  for  Disaster 
Assistance. 

(FR  Doc.  95-20989  Piled  8-23-95;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  2242] 

Rne  Arts  Committee;  Notice  of 
Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  wiU  meet  on 
Friday,  October  6, 1995  at  2:30  p.m.  in 
the  John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last  imtil 
approximately  4:00  p.m.  and  is  open  to 
the  pubUc. 

The  agenda  for  the  committee  meeting 
wiU  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  April  1995  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  from  January  1, 1995  to 
September  1, 1995.  The  Committee  will 
elect  a  new  chairman  at  this  meeting. 

PubUc  access  to  the  Department  of 
State  is  stricUy  controlled.  Members  of 
the  pubUc  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Aris 
Office  by  Friday,  September  29, 1995, 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 
pubUc  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Dated:  August  11, 1995. 
Gail  F.  Seifaty, 

Vice  Chairman,  Fine  Arts  Committee. 

[FR  Doc.  95-21083  Filed  8-23-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-0«q 

Differentlai  Qlot>al  Positioning  System; 
Youngstown,  New  York:  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

AQENCY:  Coast  Guard,  t)OT. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
Si^ficant  Impact  (FONSl)  for  its 
activating  of  a  broadcast  site  of  the 
Differential  Global  Positioning  System 
(DGPS)  service  at  Youngstown,  New 
York.  The  EA  concludes  that  there  wiU 
be  no  significant  impact  on  the 
environment  and  that  preparation  of  an 
Environmental  Impact  Statement  wiU 
not  be  necessary.  This  Notice  announces 
the  availabiUty  of  the  EA  and  FONSI 
and  soUdts  comments  on  them. 
DATES:  CommMits  must  be  received  on 
or  before  September  25, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  deUvered  to 
room  3406  at  the  same  address  betvtreen 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  Roger  Hughes,  United  States  Coast 
Guard  Navigation  Center,  at  (703)  313- 
5889.  Copies  of  the  EA  and  FCHvISI  may 
be  obtained  by  calling  Mr.  Hughes,  or  by 
faxing  him  at  (703)  313-5920.  Copies  of 
the  EA — without  enclosures — are  also 
available  on  the  Electronic  Bulletin 
Board  System  (BBS)  at  the  Navigation 
Information  Service  (NIS)  in  Alexandria, 
Virginia,  at  (703)  313-5910.  For 
information  on  the  BBS,  call  the 
watchstander  of  NIS  at  (703)  313-590a 

SUPPLEMENTARY  INFORMATION 

Request  for  Comments 

Copies  of  the  EA  and  FONSI  are 
available  from  the  address  given  in 
ADDRESSES  and  from  the  numbers  given 
in  FOR  FURTHER  INFORMATION  CONTACT. 
The  Coast  Guard  encourages  interested 
persons  to  submit  comments  on  these 
documents.  It  may  revise  these 
dociunents  in  view  of  the  comments.  If 
it  does,  it  wiU  announce  their 
availabiUty  in  revised  form  by  a  later 
notice  in  the  Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  instaU  the 


equipment  necessary  to  implement 
DGPS  service  in  the  northeastern  United 
States.  DGPS  uses  a  new 
radionavigation  technique  that  improves 
upon  the  100-meter  accuracy  of  the 
existing  Global  Positioning  System  to 
provide  an  accuracy  of  8  to  20  meters. 
For  vessels,  this  degree  of  accuracy  is 
critical  for  precise  electronic  navigation 
in  harbors  and  their  approaches:  It  wiU 
reduce  the  number  of  groundings, 
colUsions,  personal  injuries,  fataUties, 
and  spiUs  of  hazardous  cargo  resulting 
from  such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  chosen  a  site  at  Youngstown,  New 
York.  Significant  concerns  had  been 
raised  about  siting  DGPS  equipment  at 
U.S.  Coast  Guard  Group  Bi^Oalo;  the  fear 
was  that  birds  from  the  wetland  at 
Times  Beach,  nearby,  might  strike  the 
tower  and  guy  wires.  IX^S  will 
broadcast  signals  in  the  marine 
radiobeacon  frequency  band  (283.5  to 
325  KHz)  using  less  than  35  watts' 
effective  radiated  power.  Signals 
broadcast  at  these  low  frequencies  and 
powers  have  not  been  found  harmful  to 
the  surrounding  environment. 

Proposed  Installation  at  Youngstown, 
New  York 

(a)  Site — ^The  site  at  Youngstown 
occupies  about  5.7  acres  at  the 
Youngstown  Army  National  Guard 
Training  FaciUty  in  the  town  of  Porter, 
New  Yorit. 

(b)  Radiobeacon  Antenna — The  Coast 
Guard  will  install  a  90-foot  guyed 
antenna  with  an  accompanying  groimd 
plane.  A  ground  plane  for  this  antenna 
consists  of  approximately  120  copper 
radials,  each  of  6-gauge  copper  wire  and 
each  installed  6  inches  (or  less)  beneath 
the  soil  and  projecting  from  the  antenna 
base.  The  optimal  length  for  a  radial  is 
300  feet,  but  this  lengtii  may  be 
shortened  to  fit  within  property 
boundaries.  Wherever  possible,  a  cable 
plow-method  wiU  be  used  in  the  radial 
installation  to  minimize  soil 
disturbance. 

(c)  DGPS  Antennas— Two  30-foot 
masts  to  support  six  small  receiving 
antennas,  each  4  inches  by  18  inches  in 
diameter,  will  be  necessary.  The  masts 
wiU  stand  on  concrete  foundations.  The 
antennas  support  the  primary  and 
backup  reference  receivers  and  the 
integrity  monitors. 

(d)  Equipment  shelter — ^Transmitting 
equipment  will  be  housed  in  a  shelter 
10  feet  by  16  feet.  This  wiU  be  built  on 

a  concrete  pad,  which  itself  will  be  built 
in  a  site  now  in  its  natural  state. 

(e)  UtiUties— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  A  telephone  Une 
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will  be  necessary  at  each  site  for  remote 
monitoring  and  operation. 

Finding 

Implementation  of  DGPS  service  at 
Youngstown,  New  York,  will  neither 
have  a  significant  effect  on  the  quality 
of  the  human  environment  nor  require 
preparation  of  an  Environmental  Impact 
Statement. 

Dated:  August  17, 1995. 
RndyKPeschel. 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Navigation  Safety  and  Waterway  Service. 
(FR  Doc.  95-20944  Filed  8-23^-95;  8:45  am] 
MUMQ  OOOC  4*ie-14-M 

1000  96-070] 

CMI QPS  Service  Interface  Commitlae, 
Announcement  of  Meeting 

AQENCY:  Ck>ast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Qvil  GPS  Service 
Interface  Committee  (CGSIC)  will  meet 
September  11  and  12, 1995  at  the  Spa 
Hotel  in  Palm  Springs,  California.  The 
CGSIC  was  formed  to  exchange  GPS 
information  and  to  identify  GPS  issues 
that  affect  nonmilitary  users.  The  CGSIC 
is  open  to  representatives  of  relevant 
private,  govwnment,  and  industry  iisers 
groups,  both  U.S.  and  international.  The 
meeting  is  chaired  by  the  Chief  of  the 
Department  of  Transportatioi&'s 
Radionavigation  Policy  and  Planning 
Staff. 

DATES:  The  full  committee  will  meet  on 
September  11, 1995.  The  subcommittees 
will  meet  on  September  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Casswell,  United  Stateis  Coast 
Guard  Navigation  Center,  at  (703)  313- 
5930  or  [FAX]  (703)  313-5805.  The 
meeting  agenda  is  available  on  the 
Electronic  Bulletin  Board  System  (BBS) 
at  the  Navigation  Information  Service 
(NIS)  in  Alexandria,  Virginia,  at  (703) 
313-5910.  For  information  on  the  BBS, 
call  the  watchstandei  of  NIS  at  (703) 
313-5900. 

SUPPLEMENTARY  INFORMATION 

Background 

The  CGSIC  was  established  to  identify 
needs  of  dvil  GPS  users  (navigation, 
timing,  and  positioning)  in  support  of 
the  DOT'S  Civil  GPS  Service  program 
and  to  promote  the  Assistant  Seoetary 
for  Transportation  Policy's  program  of 
outreach  to  civil  users  of  GPS  Service. 
Pursuant  to  this  responsibility,  the 
CGSIC  will  work  with  the  Office  of  the 
Assistant  Secretary  for  Transportation 
Policy,  the  Joint  Working  Group  of  the 
Department  of  IDefense  and  the 


Department  of  Transportation  on 
Radionavigation,  and  the  U.S.  Coast 
Guard's  Office  of  Navigation  Safety  and 
Waterway  Services. 

Dated:  August  17, 1995. 
RiidyK.PeachBl. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
Pni  Doc.  95-20945  Filed  8-23-95;  8:45  am] 
MXMQ  CODE  4t10-14-M 


Federal  Aviation  Administration 

RICA,  inc..  Special  Committee  184; 
Minimum  Performance  and  Installation 
Standards  for  Runway  Guard  Uglits 

Piirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
184  meeting  to  be  held  September  7-8, 
1995,  starting  at  9:30  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Announcements;  (2) 
Chairman's  Introductory  Remarks;  (3) 
Review  and  Approval  of  Meeting 
Agenda;  (4)  Review  and  Approval  of 
Minutes  of  July  2  7-28  Meeting;  (5) 
Review  Status  of  Action  Items;  (6) 
Review  Draft  Docimient  Inputs;  (7) 
Work  Group  Drafting  Session;  (8)  Other 
Business;  (9)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-^339  (phone)  or  (202) 
833-9434  (&x).  Members  of  the  pi^lic 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  18, 
1995. 

Janice  L.  PMers, 
Designated  Official. 
[FR  Doc.  95-21016  Filed  8-23-95;  8:45  am] 

BILUNQ  COOE  4ai«-1»4l 


Notice  of  intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Mason  City  Municipal  Airpori  Mason 
City,  lA 

AQENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  pn^oses  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Mason  Qty 
Mimicipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jerome 
Thiele,  Director  of  Aviation,  Mason  Qty 
Airport  Commission,  at  the  following 
address:  Mason  City  Airport 
Commission,  P.O.  Box  1484,  Mason 
Qty.  Iowa  50402-1484. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mason  Qty 
Airport  Commission  under  section 
158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Anderson,  PFC  Coordinate,  FAA, 
Central  Region,  Airports  Division,  601 
E.  12th  Sti«et.  Kansas  City,  MO  64106, 
(816)  426-4728.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mason  City  Mimicipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  15, 1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Mason  City  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  29, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
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Proposed  charge  effective  date: 
F^ruary  1, 1996. 

Proposed  charge  expiration  date: 
August  1,  2000. 

Total  estimated  PFC  revenue: 
$302,790.00. 

Brief  description  of  proposed 
pro)ect(s):  Land  acquisition  and  fencing, 
airfield  crack  repair  and  slurry  seal, 
reconstruct  airfield  storm  water  intakes; 
install  airfield  directional  signage, 
slurry  seal  Runways  12/30  &  17/35; 
Americans  with  Disabilities  Act 
tenninal  improvements,  taxiway  slurry 
seal,  storm  drainage;  purchase 
snowblower,  aircraft  rescue  and 
firefighting  radio  communication 
system;  purchase  snowbroom  and 
endloader;  purchase  high  speed  snow 
plow;  reconstruct  airfield  electrical 
system;  utility  improvements  and 
acquisition  of  sander  truck  and  motor 
grader;  overlay  entrance/service  roads    ' 
and  parking  lot;  replace  security  fence 
and  gates;  and  expand  snow  removal 
equipment  building. 

Class  or  classes  of  air  carriers  which 
the  pubUc  agency  has  requested  not  be 
required  to  collect  PFCs:  none. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Mason  Qty 
Mimicipal  Airport,  Mason  Qty,  Iowa. 

Issued  in  Kansas  City,  Missouri  on  August 
IS,  1995. 

Janes  W.  Brunskill, 

Acting  Manager.  Airports  Division,  Central 
Region. 

[FR  Doc.  95-21017  Filed  8-23-95;  8:45  am] 

BILUNQ  COOC  4«10-13-M 


Research  and  Special  Programs 
Administration  Revision  of  the 
Emergency  Response  Quldebool(, 
Notice  of  Public  Meetings;  Request  for 
Comments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meetings; 
request  for  comments. 

SUMMARY:  This  notice  advises  interested 
persons  that  RSPA  will  conduct  public 
meetings  to  discuss  the  development 
and  publication  of  the  1996  North 
American  Emergency  Response 
Guidebook  (NAERG).  At  the  first 
meeting,  the  concept  of  the  NAERG  will 
be  introduced;  a  draft  document  will  be 
presented  at  the  second  meeting.  The 
NAERG  will  supersede  the  1993 
Emergency  Response  Guidebook  (ERG) 


and  will  encompass  information  from 
both  the  U.S.  Department  of 
Transportation's  1993  ERG  and 
Transport  Canada's  Initial  Emergency 
Response  Guide  1992.  The  development 
of  the  NAERG  is  a  joint  effort  involving 
the  transportation  agencies  of  the 
United  States,  Canada  and  Mexico.  This 
notice  solicits  comments  on  the 
development  of  the  NAERG,  particularly 
from  those  who  have  used  the  ERG 
during  hazardous  materials  incidents. 
DATES:  Public  Meetings.  The  first  public 
meeting  will  be  held  on  September  21, 
1995,  in  Room  332,  Federal  Trade 
Commission,  6th  &  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20580. 
The  second  meeting  will  be  November 
8, 1995,  in  Room  8236  of  die  Nassif 
Building,  400  Seventh  Street  S.W., 
Washington,  DC  20590-0001.  Meeting 
times  are  bom  9:30  a.m.  to  5  p.m.  The 
public  is  invited  to  attend  without 
advance  notification. 

Comments.  Written  comments  should 
be  submitted  on  or  before  October  19, 
1995,  to  the  Office  of  Hazardous 
Materials  Initiatives  and  Training 
(DHM-50),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington,  DC 
20590-0001;  comments  may  be  faxed  to 
(202)  366-7342;  or  E-mailed  via  the 
Internet  to  WELISTEN@rspa.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Henry  or  Gigi  Corbin,  Research 
and  Special  Programs  Administration 
(DHM-50),  400  Seventh  Sti«et  S.W., 
Washington,  DC  20590-0001;  (202)  366- 
4900;  Internet  E-mail  to 
henryd@rspa.dot.gov  or 
corbing@rspa.  dot.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101  et 
seq,  empowers  the  Secretary  of 
Transportation  to  issue  and  enforce 
regulations  deemed  necessary  to  ensure 
the  safe  transport  of  hazardous 
materials.  In  addition,  the  law  directs 
the  Secretary  of  Transportation  to 
provide  law  enforcement  and  fire 
fighting  personnel  with  technical 
information  and  advice  for  meeting 
emergencies  connected  with  the 
transportation  of  hazardous  materials. 

The  Emergency  Response  Guidebook 
was  developed  by  RSPA  for  use  by 
emergency  services  personnel  to 
provide  guidance  for  initial  response  to 
hazardous  materials  incidents.  Since 
1980,  it  has  been  the  goal  of  RSPA  for 
all  emergency  response  vehicles, 
including  fire  fighting,  police  and 
rescue  squad  vehicles,  to  carry  a  copy  of 


die  ERG.  To  accompUsh  this,  RSPA  has 
published  five  editions  of  the  ERG  and 
has  distributed  over  4.9  million  copies 
to  emergency  services  agencies,  without 
charge. 

The  NAERG  is  being  joinUy 
developed  by  RSPA,  Transport  Canada 
and  the  Secretary  of  Communication 
and  Transport  of  Mexico.  The  NAERG 
will  supersede  the  1993  ERG  and  will  be 
published  in  Enghsh,  French  and 
Spanish  for  use  by  emergency  response 
personnel  in  each  of  the  three  North 
American  Free  Trade  Agreement 
countries.  Publication  of  the  1996 
NAERG  will  facilitate  transport  of 
hazardous  materials  throu^  North 
America  and  increase  public  safety  by 
providing  consistent  emergency 
response  procedures  to  hazardous 
materials  accidents  and  incidents  in 
North  America.  In  order  to  continually 
improve  the  ERG,  RSPA  actively  soUcits 
comments  from  interested  parties, 
especiaUy  those  who  have  used  the  ERG 
during  hazardous  materials  incidents. 
RSPA  will  continue  to  use  a  network  of 
state  agencies  to  distribute  the  NAERG 
to  state  and  local  emergency  responders. 

Request  for  Comments 

Comments  are  solicited  on  ERG  user 
concerns  and  on  the  following 
questions: 

1.  Has  the  National  Response  Center 
(NRC)  provided  accurate  and  timely 
assistance  to  emergency  respondera 
during  hazardous  materials  incidents? 

2.  Have  emergency  responders 
experienced  a  problem  of  inconsistent 
guidance  between  the  1993  ERG  and 
other  sources  of  technical  inf<»mation? 
If  so.  in  what  way  could  the  NAERG  be 
revised  to  reduce  this  inconsistency? 

3.  Have  emergency  responders 
experienced  confusion  or  diffiailty  in 
understanding  the  scope  or  purpose  of 
the  1993  ERG?  If  so.  in  what  way  couJd 
the  NAERG  be  revised  to  reduce  this 
difficulty? 

4.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
understanding  the  application  of  the 
1993  ERG?  If  so.  in  what  way  could  the 
NAERG  be  revised  to  reduce  this 
difficulty? 

5.  How  could  the  "Table  of  Initial 
Isolation  and  Protective  Action 
Distances"  or  its  introduction  be  made 
easier  to  comprehend  and  use? 

6.  In  the  "Table"  does  the  distinction 
between  day  and  night  protective  action 
distances  add  useful  information  for  the 
first  responder?  How  could  the 
distinction  be  improved? 

7.  Should  the  guidebook  in  any  way 
describe  materials  which  emit 
poisonous  vapors  when  spilled  in 
water?  If  so,  what  format  would  be  best? 
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(i.e.  separate  guide,  distinct  list,  special 
footnote  attached  to  these  material 
names,  etc.) 

8.  Have  emergency  responders 
experienced  difficulty  imderstanding 
the  capabiUties  of  chemical  protective 
clothing,  and  the  limitations  of 
struct\iral  fire  fighter's  protective 
clothing  in  hazardous  materials 
incidents?  If  so,  in  what  way  can  the 
NAERG  be  revised  to  improve 
understanding? 

9.  Aside  from  Gasoline,  has  any 
identification  number  (ID  No.)  been 
incorrectly  assigned  to  a  material  (Name 
of  Material)? 

10.  Has  any  identification  number/ 
material  been  assigned  to  the  "wrong" 
guide? 

11.  Are  the  responses  on  eadi  guide 
appropriate  for  the  material  assigned  to 
the  guide? 

tl.  Have  emergeiQcy  nsponAen 
exparienoad  difficuky  writh  legBMlity  of 
tba  1903  BRC's  prntt  style,  ks  fonnat  or 
its  durabiUty? 

13.  Have  eoMfgency  response 
agencies  experimced  difficulty  in 
Staining  copies  of  1993  ERG  {(V  tii^ 
vebiolfm? 
^^^.    Suf^rtiBf  data  .and  analyses  wiU 
^iriwBoe  die  value  of  coinmwits 
sdnitted. 


AmociateAdBmais^torfor 


i^lMri 


iNart— at Wi^iwy  T*^k 
SafaCy  Adiniiiistr8tiaa,1MT. 
«OINW:T!l0itBa. 


:  This  notice  aimottnoasa 
puMic  Beating  at  MiiaA  bftlTSA  will 
describe  and  discuss  specific  reseaieh 
and  devetopment  profects.  Further,  tlw 
^Batieereqmsts  suggestions  furtapicsto 
I*  preseMed  by  te  sfmcy. 
«ATeS  AMD  1WEC:  Hw  National  Ri^rway 
TkafBc  Safat^  AdateistratiaB  wfflheld 
a  piibHc  meetiDg  devoted  piuBarily  to 
'staseotatians  of  specific  research  ax>4 
wvelopmant  pcofeots  on  S^itember  n, 
1995,be^BBiiic  at  1:30  pjD.  and  ending 
«t  agpraidpiat^y  $  p  job.  The  deadlhut 
IbrtataraBled  puto  to  suggest  %BBda 
lepfes  is  4:15 ^jn.  on  Soptawber  5.      ._ 
t&lt^.  Qagsttens  maybe  sulaufttsd  in 
advance  m^rfflijgJme  Mpnry's  riiTch 
iM  (liiiiiiHiiiiiTi  jiiiijani  tliit  ■iiiiil>»i 


1995,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  September  12  date 
will  be  answered  at  die  meeting  in  the 
discussion  period.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
September  12  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Capitol,  550  C  Street 
SW.,  Washington,  DC  20024. 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
September  21, 1995,  meeting  relating  to 
the  agency's  research  and  development 
programs  should  be  submitted  to  the 
Office  of  the  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  Room  6206, 400 
Seventh  St.  SW.,  WaaUagton.  DC 
20590.  The  &x  number  is  202-366- 
5930. 

SUPPUMENTAMV  MFOfWUXM:  NHTSA 
intends  to  provide  detailed 
presentatioiM  about  iU  roaaanA  and 
development  progWBs  in  a  seiies  of 
quaiteriy  pitdiac  iMatiaBs.  Tke  aanas 
started  in,^iril  19B3.  Iha  ouipoaa  is  to 

timriy  iniawBatinn  eegigmng  the 
ageiMsy's  TCMaicli  and  daaatapaaanl 
prqgi>gis.Thi8^i>undiawiHingin^ 
seaas  <rfB WWld  en  f apliaib w  21.    ; 
1995. 

NWai  11  miiMlli  iiamiailaiii  ttiM 
interetfto^iparties  on  AaiiMcific  agwda 
topics  lo  baptasented.  r<MTSA  wtHliase 
its  decisiaas  abaut  tke  agenia,  tn  part, 
on  the  iiim,fiiiliiinn  it  lacHvas  by  dose 
iifbiirtnnimai  1 1f  p.m.  m  SapteaiAir 
5,  IMS.  Batee  the  meeting,  it  wiU 
pubMA  a  natihe  wdSh  an  agsnd 
the  raaaardi  and  devalamnentiopics  «a 
be  discaaaad.  The  agenda  can  alao  be 
obtained  by  odtfng  or  Itodng  the 
infiarmatian  nunAers  Hated  elaewiiore  in 
this  notice.  NHTSA  asks  diat  The 
suggestinna  be  limited  to  six,  in  pmtity 
order,  sa  Aat  the  preaaatiftiww  at  iM 
SeptoBdbar  21  no  meeting  can  be  aoeat 
usabd  to  the  auifienoe.  Speioific  MD 
topics  an-tiatodbeiew.  Many  of  theae 
topics  hai>a  baan  jfaioasaed  at  paevioMs 
meeting  SuggwwXops  for  ageaida  Uyiaa 
are  not  leBhictei  to  Ans  liadag,  aid 
intsaaatod  partias  «« invttad  to  suggMt 
other  RlOiaipttB  i^paiJSc  iBtaraatV 
their  oiBBtfcatSoos. 

Speo&lWBtBficis: 
niiHiiiiliaittliajawiiniHa  IHTfrTil'ii 


Improved  fitintal  crash  protection 

problem  analysis  and  program  status. 
Advanced  glazing  research. 
Highway  traffic  injury  studies. 
Head  and  neck  injury  research. 
Lower  extremity  injiiry  research. 
Thorax  injury  research. 
Human  injury  simulation  and  analysis. 
Crash  test  dummy  component 

development. 
Vehicle  aggressivity  and  fleet 

compatibility. 
Upgrade  side  crash  protection. 
Upgrade  seat  and  occupant  restraint 

systems, 
Child  safiety  research  (specifically 

ISOFDC). 
Electric  and  ahemate  fuel  vehicle  safety. 

and. 
Truck  crashworthiness/occupant 

protection. 

Specific  Crash  Avoidance  R&D  topics 
are: 

Truck  tin  tnction, 
Ptttable  data  acquisition  system  Sot 

cxaah  avoidance  research. 
Syalems  to  enhance  QtfS  naponaa 

(automatic  collision  notificatioa}, 
Vainale  mation  oiviimiment  data 

coUactioa  system. 
Ctaah  oauaal  analysis. 

t  fadtaBs  ^uidalineB  lor -oash 
iwamiqgdevtcea. 
loB  vakida  sefc^« 
Ofeow^  dzi'«>ar  i 


SpedficC^Uhwaittd*e«6ta£>  tefia 


are: 


-■•-    -i#»'" 


yiidattnas  for  IfS  ayatanHt' 


yaoUMe  dpv«|ics  teat  vAxde. 


avents,- 
Pmtiminary  waiand  coffision  avmdanca 

system  fuidettees, 
PnliaMnary  road  dapaiture  coUisM» 

avoidance  system  guidalinas,  and  , 
'ftrfiniBBy  iatanectioB  cdHiaion  ^  '  "^ 


Sepaaaely.  yaatiapit  regardjag 
reseudi  ^ofacts  tkat4iavabeaB 
sMha^tftd  in  snilfaig  «t  4atar4bi 
of  bwinass  on  StfimUaat  12.  M9S.  Mi|^  ' 
be  answjBred.  A  tiansoript  m  tfaa      t^^/ 
meatiajg.  copies  at  materials  ^tended  mt 
at  the  mea^ig,  aod«apie8  of&e 
suggestions  affersdl^  conunentem  wiB 
be  araikMe  lor  piMic  iaspectioB  in  tba  ^ 
NHTSA's  TeohiMcal  Rafnence  SaGtioB. 
Room  5108,  400  Seventh  SL  SW., 
W«diiagtan.  DC  20560.  Copies  of  die 
transdipt  win  then  be  avdUUe  at  10 
cents  a  pege,  )ip<m  fequaat  to  tMT<Sd(l'« 
TechnlcalltBfcaanoe  Seolian.  The         ^'^' 
TedmicailMienaK^'SBCtkm  is  bpait  to 
Sp  pirtfc^lK^tafc  ajn.  *6  iji  ja. 


^a*.:.' 


■.*^^' 


:£^k-': 


-"^r^T^ 
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assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  on 
202-366-4862  by  close  of  business 
September  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  August  18, 1995. 

William  A.  Boehly. 

Associate  Administrator  for  Research  and 
Development. 

[PR  Doc  95-21002  Filed  &-23-g5;  8:45  am] 

aiLUNO  COOE  4tt»-6*-M 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  100-13) 

Delegation  of  Authority  Related  to  the 
Community  Adjustment  and 
Investment  Prcigram  In  Support  of 
NAFTA,  and  Designation  of 
Representative  on  the  Community 
Adjustment  and  Investment  Program 
Finance  Committee 

Dated:  August  17, 1995. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b),  it  is 
hereby  ordered  as  follows: 

1.  Delegation  of  Authority. 

a.  I  delegate  to  the  Under  Secretary 
(Domestic  Finance)  all  duties,  powers, 
rights  and  obligations  delegated  to  the 
Secretary  of  the  Treasury  by  sections  4 
and  5  (rf  Executive  Oder  No.  12916, 
dated  May  13, 1994,  ("the  Executive 
Order")  relating  to  implementing  the 
Community  Adjustment  and  Investment 
Program  ("the  Program")  authorized  by 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (Pub.  L. 
103-182, 107  Stat.  2057). 

b.  This  authority  may  be  redelegated 
in  writing  to  an  appropriate  subordinate 
official. 


2.  Designation  of  Treasury 
Representative. 

a.  I  designate  the  Under  Secretary 
(Domestic  Finance)  as  the  Department  of 
the  Treasury  representative  on  the 
Community  Adjustment  and  Investment 
Program  Finance  Committee  established 
by  section  7  of  the  Executive  Order  to 
administer  the  Program. 

b.  This  designation  may  be  delegated 
in  writing  to  an  appropriate  subordinate 
official. 

Robert  E  Rubin. 

Secretary  of  the  Treasury. 

(PR  Doc.  95-21026  Filed  8-23-95:  8:45  amj 

BUJJNQ  COOC  4t10-H-P 


Fiscal  Service 

[Dapt  Circular  570;  1995  Revision] 

Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies  Effective  July 
1, 1995;  Correction 

In  notice  docimient  95-16154 
beginning  on  page  34436  in  the  issue  of 
Friday,  June  30, 1995,  many 
typographical  errora  appeared.  It  has 
resulted  in  the  following  corrections: 


Page 


Error 


34436  

Name 

34437  ._..... 

Name  .„ 

34439  

34443  ....... 

34443 _. 

34448  

rnone  ...........>..._..... 

Phone _...^...^... 

■^CUIRv    ■••••••■•••••••■••■■■•• 

Busi.  address  

34449 _ 

Bust,  address  

34440  

34440  

State  liceose _.... 

State  license 

34442  

State  license 

34443  

State  license 

tAAAA 

State  license 

34445  

State  license 

34445  

State  license 

34445  

State  license 

34445  

State  license 

34446  

State  license 

34446  

State  license 

34446 

State  license 

34447  ..     .. 

State  license 

34447  

State  license  _ 

34447  

34448  „ 

State  license 

State  license 

34448  

State  license 

34449  

State  license 

34449  

State  license 

34450  

State  license 

As  publistied  on  6/30/95 


Aetna  Casualty  Surety  Company  of  America „ 

AMERICAN  BANKERS  INSURANCE  OF  FLORIDA 


Continental  Reinsurance  Corporation,  (21)  440-7800  ...„ 

Integrand  Assurance  Cortpany,  (809)  781-0708x-269  

International  Business  &  Mercantile  Reassurance  Company  .... 

TRANSATLANTIC    REINSURANCE     COMPANY,    80    Pine 

Street,  New  Yortc.  NY  1005. 
Universal  Surety  Company,  P.O.  Box  80468.  Lincoln,  NE 

00936. 

CUMIS  INSURANCE  SOCIETY,  INC 

EXPLORER  INSURANCE  COMPANY  (THE) 

HigNands  Insurance  Company  _ 

Insurance  Company  of  the  State  of  Pennsylvania  .._ 

Nationwide  MUuai  Insurarx^  Company „ 

North  An>encan  Speciality  Insurance  Company 

Old  Republic  Insurance  Company 

Old  Republic  Surety  Company _ 

Pacific  Employers  Insurance  Company 

Reinsurance  Corporation  of  New  York  (The) 

Reliartce  Insurance  Company  

Reliar>ce  National  Indemnity  Company 

Seatx>ard  Surety  Company  _ ^ 

Sentry  Insurance  A  Mutual  Company  _ 

St  Paul  Fire  and  Marine  Insurance  Company 

Travelers  Indemnity  Company  of  Illinois  (The)  

Ulico  Casualty  Cornpany 

United  Pacific  Insurance  Company  

United  States  Fire  Insurance  Company  

Winterthur  Reinsurance  Corporation  of  America  


Correction 


Aetna  Casualty  &  Surety  Company  of 
America. 

AMERICAN  BANKERS  INSURANCE 
COMPANY  OF  FLORIDA. 

(212)  440-7800. 

(809)  781-0707X-269. 

International  Business  A  Mercantile  Reas- 
surance Company. 

80  Pine  Street.  New  Yoric,  NY  10005. 

P.O.  Box  80468,  Uncoln.  NE  68501. 

Add:  AR 

Remove  MN  and  add  NM. 

Remove  FA  and  add  GA. 

Remove  SC  and  add  SD. 

Add  VI. 

Add  IN. 

Add  IN  and  VI. 

AddNM. 

AddAR. 

Add  AS. 

Add  AS. 

Add  AS. 

AddKY. 

Remove  NH. 

AddGU. 

Remove  PI  and  add  Rl. 

AddAR. 

Remove  GV  and  add  GU  &  NY. 

Remove  GV  and  add  GU. 

AddNM. 


The  following  companies'  names 
should  have  appeared  in  all  upper  case 


letters  as  reflected  in  their  Articles  of 
Incorporation: 


ACCREDITED  SURETY  AND 
CASUALTY  COMPANY,  INC. 


^■^■-^i^ 


^_^4;jp^«sf-  ^JK;r*^'">*K~"  *^' 
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ACSTAR  INSURANCE  COMPANY 
AMERICAN  CONTRACTORS 

INDEMNITY  COMPANY 
AMERICAN  RELIABLE  INSURANCE 

COMPANY 
AMERICAN  ROAD  INSURANCE 

COMPANY  (THE) 
FEDERATED  MUTUAL  INSURANCE 

COMPANY 
FIDELrrY  AND  GUARANTY 

INSURANCE  COMPANY 
FIRST  FINANCLVL  INSURANCE 

COMPANY 
FRONTIER  INSURANCE  COMPANY 
GENERAL  ACCIDENT  INSURANCE 

COMPANY  (PUERTO  RICO)  LIMITED 
GENERAL  ACCIDENT  INSURANCE 

COMPANY  OF  AMERICA 
GRAMERCY  INSURANCE  COMPANY 
HARCO  NATIONAL  INSURANCE 

COMPANY 
ILLINOIS  NATIONAL  INSURANCE  CO. 
INTEGRAND  ASSURANCE  COMPANY 
ISLAND  INSURANCE  COMPANY. 

LIMITED 
KEMPER  REINSURANCE  COMPANY 
MARKEL  INSURANCE  COMPANY 
MID-CONTINENT  CASUALTY 

COMPANY 
MOTORS  INSURANCE  CORPORATION 
MUTUAL  SERVICE  CASUALTY 

INSURANCE  COMPANY 
NATIONAL  REINSURANCE 

CORPORATION 
NAVIGATORS  INSURANCE  COMPANY 
NORTH  AMERICAN  SPECIALTY 

INSURANCE  COMPANY 
NORTHBROOK  PROPERTY  AND 

CASUALTY  INSURANCE  COMPANY 
NORTHWESTERN  PACIFIC 
INDEMNITY  COMPANY 
PLANET  INDEMNITY  COMPANY 
PREFERRED  NATIONAL  INSURANCE 

COMPANY 
PROTECTION  MUTUAL  INSURANCE 

COMPANY 
SCOR  REINSURANCE  COMPANY 
SECURITY  INSURANCE  COMPANY  OF 

HARTFORD 
SENTINEL  INSURANCE  COMPANY, 

LTD. 
SOREMA  NORTH  AMERICA 
REINSURANCE  COMPANY 
ST.  PAUL  GUARDL\N  INSURANCE 

COMPANY 
UUCO  CASUALTY  COMPANY 
UNDERWRITERS  REINSURANCE 

COMPANY 
UNITED  NATIONAL  INSURANCE 

COMPANY 
UNITED  STATES  FIRE  INSURANCE 

COMPANY 
UNITED  SURETY  AND  INDEMNITY 

COMPANY 
UNIVERSAL  BONDING  INSURANCE 

COMPANY 
UNIVERSAL  INSURANCE  COMPANY 
VAN  TOL  SURETY  COMPANY. 
INCORPORATED 


VESTA  FIRE  INSURANCE 

CORPORATION 
WINTERTHUR  REINSURANCE 

CORPORATION  OF  AMERICA 
ZENITH  INSURANCE  COMPANY 

Copies  of  the  Treasury  Department 
Circular  570,  which  are  error  free,  may 
be  obtained  by  calling  the  U.S. 
Department  of  Treasiuy,  Financial 
Management  Service,  computerized 
pubUc  bulletin  board  system  (FMS 
hiside  Line)  at  (202)  874-6817/7034/ 
6953/6872  or  by  purchasing  a  hard  copy 
from  the  Government  Printing  Office 
(GPO),  Washington,  DC,  telephone  (202) 
512-1800.  When  ordering  the  Circular 
from  GPO,  use  the  following  stock 
number:  048-000-00489-0.  For  further 
assistance,  contact  the  Surety  Bond 
Branch,  Funds  Management  Division, 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  3700  East- 
West  Highway,  Room  6F04,  Hyattsville, 
MD  20782,  telephone  (202)  874-«850 
(voice)  or  (202)  874-9978  (fax). 

Dated:  ^ugust  11, 1995. 

CharlM  F.  Sdiwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  95-21047  FUed  8-23-95;  8:45  am] 

SajJNQ  COOE  1646-01-M 


Office  of  Thrift  Supervision 
[No.  96-157] 

Proposed  Reduction  of  Data  Collected 
on  the  Thrift  Financial  Report 

AGENCY:  OfBce  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice:  request  for  comment. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  requests  comment  on 
a  proposal  to  fully  consolidate  and 
substantially  reduce  the  amount  of  data 
submitted  on  the  quarterly  Thrift 
Financial  Report  (TFR).  A  streamlined, 
consolidated  TFR  has  been  developed  in 
an  effort  to  reduce  the  thrift  industry's 
regulatory  reporting  bvirden  while 
ensiuing  that  the  OTS  will  still  collect 
information  necessary  to  monitor  safety 
and  soimdness.  The  effective  date  for 
the  streamlined  TFR  would  be  June 
1996. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1995. 
ADDRESSES:  Send  conunents  to  Chief, 
Dissemination  Branch,  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington  DC  20552,  Attention  Docket 
No.  95-157.  These  submissions  may  be 
hand  delivered  to  1700  G  Street  NW. 
from  9:00  a.m.  to  5:00  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 


7755.  Conunents  will  be  available  for 
inspection  at  1700  G  Street  NW.,  from 
1:00  p.m.  until  4:00  pjn.  on  business 
days. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  G.  Berbakos,  Assistant  Director, 
Financial  Reporting  Division,  (202)  906- 
6720,  or  Catherine  Shepard,  Senior 
Attorney,  Regulations  and  Legislation 
Division,  Office  of  Chief  Counsel  (202) 
906-7275;  Office  of  Thrift  Supervision, 
1700  G  Street  NW..  Washington,  D.C. 
20552. 

8UPPI.EMENTARY  INFORMATION:  As  part  of 
its  continuing  effort  to  reduce  the 
regulatory  biuden  for  the  thrift  industry, 
the  OTS  proposes  to  significanUy 
streamline  the  TFR  beginning  in  Jime 
1996.  The  agency,  after  consulting  with 
its  Washington  and  Regional 
examination,  supervisory,  and  legal 
staff,  has  identified  several  TFR 
schedules  and  over  300  lines  of  data 
that  can  be  eliminated.  More  than  half 
of  these  items  are  being  deleted  as  a 
resiilt  of  converting  the  TFR  into  a  fully 
consolidated  format.  Today  OTS  is 
seeking  public  comment  on  whether 
these  proposed  eliminations  will  reduce 
long-term  regulatory  costs  and  biudens 
for  the  industry  and  be  consistent  with 
safety  and  soundness  and  other  public 
pohcy  objectives. 

L  Background 

The  OTS  has  implemented  a  niunber 
of  program  changes  during  the  past 
three  years  in  an  effort  to  enhance  the 
efficiency  of  the  financial  reporting 
process,  reduce  the  industry's  reporting 
burden,  increase  customer  service,  and 
reduce  the  costs  for  both  the  industry 
and  the  OTS.  The  program  changes 
included  the  elimination  of  the  monthly 
data  collection  for  the  TFR,  amending 
the  reporting  schedule  to  provide 
additional  time  for  report  preparation, 
and  providing  the  industry  with 
electronic  filing  software  tiiat  facilitates 
the  electronic  preparation  and  filing  of 
all  regulatory  reports. 

n.  Description  of  Proposed  Changes  to 
1096  TFR 

After  reviewing  its  current 
supervisory  and  examination  needs,  the 
OTS  is  proposing  to  eliminate  324  lines 
of  data  ciurentiy  collected  on  the  TFR. 
This  decrease  represents  40  percent  of 
the  TFR,  exclusive  of  Schedule  CMR, 
which  is  unaffected  by  this  proposal. 
Lines  of  data  and  schedules  that  are  no 
longer  necessary  because  of  changes  in 
the  industry's  portfolio  or  OTS's 
supervisory  priorities  will  no  longer  be 
collected.  Only  data  that  remain  critical 
to  meet  supervisory  needs,  statutory 
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mandates,  or  other  important  poUcy 
objectives  will  be  collected. 

OTS  is  providing  copies  of  this  notice 
and  a  line-by-line  description  of  the 
proposed  TFR  changes  to  all  OTS- 
ragulated  savings  associations.  All  other 
interested  parties  may  obtain  a  line-by- 
line description  of  the  proposal  by 
calling  (202)  906-6078.  The  following 
gives  a  schedule-by-schedule  overview 
of  the  types  of  changes  the  OTS  is 
proposing: 

Schedule  SC— Statement  of  Condition 

'  1.  Delete  the  detail  regarding  real 
estate  held  for  investment;  retain  a 
subtotal  for  real  estate  held  for 
investment. 

2.  Delete  the  breakdown  of  equity 
investment  in  and  loans  to  service 
corporations  and  subsidiaries;  retain  a 
subtotal  for  investments  and  loans  to 
service  corporations  and  subsidiaries. 

3.  Delete  the  detail  of  office  premises 
and  equipment;  retain  a  subtotal  for 
office  premises  and  equipment. 

4.  Delete  SC-680  (Property  Leased  to 
Others). 

Schedule  SO— Statement  of  Operations 

1.  Delete  the  item  for  penalties  on 
early  withdrawal  of  deposits. 

2.  Delete  four  items  imder  noninterest 
income,  which  will  be  included  in  other 
noninterest  income. 

3.  Combine  net  income  from  REO 
operations  with  gains  and  losses  from 
the  sale  of  REO  and  other  repossessed 
assets. 

4.  Combine  gains  and  losses  on  the 
sale  of  assets. 

Schedule  CA — Capital  Accounts 

Delete  the  entire  schedule  as  it  will  be 
replaced  by  the  expanded  reconciliation 
of  equity  in  Schedule  CSI. 

Schedule  VA — Valuation  Allowances 

Delete  the  detail  of  charge-offs  and 
recoveries  for  Cash,  Deposits,  and 
Investment  Securities  and  Real  Estate 
Held  for  Investment;  retain  a  subtotal  for 
these  assets. 

Schedule  PD—Past  Due 

Delete  the  miscellaneous  data  on 
Schedule  PD. 

Schedule  TA— Troubled  Assets 

Retain  troubled  debt  restructured  and 
classification  of  assets  data  and  delete 
all  other  data  in  this  schedule.  Add  a 
new  item  siunmarizing  mortgage  loans 
foreclosed  diuing  the  quarter. 

Schedule  CC — Commitments  and 
Contingencies 

Delete  information  on  futures, 
options,  new  commitments,  and  other 
miscellaneous  data  on  commitments. 


Schedule  CF— Selected  Cash  Flow 
Information 

Retain  activity  data  on  mortgage  pool 
securities,  mortgage  loans,  nonmortgage 
loans,  and  deposits  and  delete  other 
miscellaneous  data. 

Schedule  SI— Supplemental 
Information  Deposit  Data 

1.  Delete  reference  to  deposits  of 
$80,000,  retaining  only  the  $100,000 
cut-off. 

2.  Delete  data  that  can  be  obtained 
from  Schedule  CMR. 

Other  Data 

Delete  all  data  items  in  this  section 
with  the  exception  of  SI-350 
(Approximate  Value  of  Trust  Assets 
Administered)  and  SI-370  (Number  of 
Full-time  Equivalent  Employees). 

Equity  Investments 

Delete  this  section  in  its  entirety. 

Regulatory  Liquidity 

Retain  the  Uquidity  ratio  and  delete 
the  amount  of  assets  eligible  for 
regulatory  Uquidity. 

FSUC  Guarantees  and  Assistance 

Delete  these  sections  in  their  entirety. 

Schedule  SQ — Supplemental  Questions 

Retain  questions  concerning  the 
structiue  of  assets  and  UabiUties  and 
accounting  considerations  and  delete  all 
other  questions. 

Schedule  TR— Assets  in  Trading 
Accounts 

Delete  this  entire  schedule  aiul  move 
data  items  regarding  total  assets  held  in 
trading  accounts  and  securities  available 
for  sale  and  assets  held  for  sale  to 
Schedule  SI. 

Schedule  YD— Yields  on  Deposits 

Delete  items  referencing  $80,000 — 
$100,000  certificate  amounts. 

Schedule  AS—Armual  Supplement 

Delete  the  entire  schedule. 

Schedule  SB — Small  Business  Loans 

This  schedule  remains  unchanged  in 
accordance  with  Section  122  of  the 
FDIC  Improvement  Act. 

Schedules  CSC  and  CSO— Consolidated 
Statements  of  Condition  and  Operations 

Delete  these  two  schedules  in  their 
entirety  because  Schedules  SC  and  SO 
will  be  redefined  to  contain 
consolidated  data. 

Schedule  CSI— Consolidated 
Supplemental  Information 

Delete  all  line  items  in  this  schedule 
except  loan  servicing,  reconciliation  of 


equity  capital,  asset  repricing/maturing 
data  and  mutual  fund  and  annuity  sal^, 
all  of  which  will  be  moved  to  Schedule 
SI. 

Schedule  CSS— Consolidated 
Subsidiary  Listing 

Collect  this  schediUe  annually  at 
December  31. 

Schedule  CCR — Consolidated  Capital 
Requirement 

Retain  this  schedule  as  is  with  the 
addition  of  one  line  to  captiu^  the  assets 
of  subsidiary  depository  institutions 
because  these  assets  will  not  be 
consoUdated  in  Schedule  SC. 

Schedule  CMR— Consolidated  Maturity/ 
Rate 

No  changes  to  this  schedule. 
m.  Alternatives  Considered 

The  OTS  considered  several 
alternatives  to  make  the  TFR  reporting 
process  less  burdensome.  The  OTS 
considered  reducing  the  frequency  of 
the  reporting  cycle  from  a  quarterly 
report  to  a  semiannual  report,  pursuant 
to  the  President's  Memorandum  of  April 
21, 1995  on  "Regidatory  Reform- 
Waiver  of  Penalties  and  Reduction  of 
Reports,"  60  FR  20621  (April  26,  1995). 
However,  the  reporting  cycle  has 
already  been  r^iuced  from  monthly  to 
quarterly,  and  the  OTS  believes  that  for 
reasons  of  safety  and  soundness  it 
cannot  further  reduce  the  reporting 
cycle.  In  tight  of  the  rapidity  with  which 
an  institution's  balance  sheet  can 
change,  OTS  is  concerned  that  reducing 
the  reporting  cycle  to  semiannually  may 
prevent  the  early  identification  of  a 
deteriorating  situation. 

.Section  307(b)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
requires  the  Federal  banking  agencies  to 
work  jointiy  in  adopting  a  single  form 
for  the  filing  of  core  financial 
information  and  to  streamline  the 
schedules  supplementing  the  core 
information  by  eliminating  data 
requirements  that  are  not  warranted  for 
reasons  of  safety  and  soundness  or  other 
pubUc  interest  purposes.  The  Federal 
banking  agencies  under  the  auspices  of 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  have 
begim  work  on  the  development  of  a 
core  report  which  may  take  several 
years  to  complete.  Since  the 
Commercial  Bank  Call  Report  (Call 
Report)  is  already  prepared  on  a 
consoUdated  basis,  the  ciurent  OTS 
proposal  to  consoUdate  and  condense 
the  TFR  is  a  critical  first  step  in 
reaching  a  uniform  core  report.  OTS 
beUeves  that  at  this  time,  this  alternative 
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provides  greater  benefit  for  both  the 
thrift  industry  and  OTS  and  avoids  the 
extensive  systems  modifications  and 
retraining  of  personnel  required  by 
converting  to  the  Call  Report 
immediately. 

Finally,  OTS  considered  whether  the 
reporting  burden  for  small  savings 
associations  could  be  appreciably 
reduced  by  developing  a  separate  TFR 
for  those  institutions.  OTS  beUeves  that 
such  a  separate  schedule  would  not  be 
consistent  with  supervisory  needs.  If  an 
^association  is  engaged  in  an  activity, 
/    OTS's  supervisory  interest  is  the  same 
regardless  of  the  institution's  size. 
Under  the  current  TFR  structure, 
savings  associations  need  not  complete 
line  items  on  schedules  for  activities  in 
which  they  are  not  engaged. 

IV.  Revest  for  Comment 

The  OTS  invites  comment  on  all 
a8i>ects  of  the  proposal  and,  in 
particular,  whether  the  proposal  will  in 
fact  reduce  the  TFR  reporting  biutlen. 
Consideration  should  be  given  to  the 
amount  of  data  collected,  the  ease  of 
obtaining  the  data,  and  the  extent  to 
which  cost  savings  would  be  realized 
over  time  as  weU  as  the  estimated 
amount  of  implementation  costs.  The 
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current  average  burden  associated  with 
the  collection  of  the  1995  TFR  is 
estimated  to  be  39.1  hours  per  response, 
including  the  completion  of  Schedule 
CMR.  The  projected  average  biuden  for 
the  proposed  TFR,  including  Schedule 
CMR,  is  29.1  hoiu«.  Comment  is  also 
desired  on  whether  an  implementation 
date  of  Jime  1996  (rather  dian  March) 
would  impose  a  hardship  on  reporting 
savings  associations  or  on  other  users  of 
the  financial  data. 

The  OTS  is  also  interested  in 
receiving  comments  on  whether  the 
filing  deadline  for  Schedule  CMR 
should  be  changed  from  the  current  45 
days  after  the  close  of  the  quarter  to  40 
days,  or  30  days  to  coincide  with  the 
TFR  filing  deadline.  This  change  in  the 
CMR  rep<Hting  deadline  would  facilitate 
an  earlier  transmittal  of  the  OTS  hiterest 
Rate  Risk  Exposiue  Report  to  reporting 
savings  associations.  Currently,  a 
number  of  savings  associations  of  all 
sizes  and  with  a  variety  of  portfolios  file 
Schedule  CMR  within  30  days  of  the 
end  of  the  quarter. 

V.  Paponveric  Redactioii  Act 

The  reporting  reqiiirements  contained 
in  this  notice  have  been  submitted  to 
the  Office  of  Management  and  Budget 


for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550),  Washington,  DC  20503,  with 
copies  to  the  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington  IXI  20552. 

The  reporting  requirements  in  this 
notice  are  found  in  12  CFR  562.1(b)(2). 
The  information  is  needed  by  the  OTS 
to  supervise  savings  associations  and 
develop  regulatory  policy.  The  likely 
record  keepers  are  OTS  regulated 
savings  associations. 

Estimated  number  of  record  keepers: 
1,514. 

Estimated  average  annual  burden  per 
record  keeper:  116.4  hours. 

Estimated  annual  frequency  of  record 
keeping:  4  (Quarterly). 

Estimated  total  annual  record  keeping 
burden:  176,230  hours. 

Dated:  August  18. 1995. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiedhter, 
Acting  Director. 

[PR  Doc.  95-20948  Filed  fr-22-95:  8:45  am] 
SaiMQ  COOE  CTM-ei  P 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions^  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Monday,  August  21, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insiuance  Corporation 
met  in  closed  session  to  consider  (1) 
reports  of  the  Office  of  Inspector 
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General,  and  (2)  matters  relating  to  the 
Corporation's  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Stephen  R.  Steinbrink, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  conctured  in  by  John  F. 
Downey,  acting  in  the  place  and  stead 
of  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubUc;  that  no 
earUer  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  tfa*  matters 


in  a  meeting  open  to  pubUc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8).  (c)(9)(A)(u),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W.,  Washington,  D.C. 

Dated:  August  21, 1995. 
Federal  Deposit  Insurance  Coiporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  95-21166  Filed  6-23-95;  8:45  am] 
BHJJNQ  CODC  «714-0t-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttoriai  corrections  of  previously 
pUQiished  PresidBntial,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
tfte  appropriate  document  categories 
elsewfiere  in  ttw  issue. 


DEPARTMENT  OF  COMMERCE 
Patent  and  Tradamarfc  Offloa 
37CFRPart8l,2.and7 

{Docket  No.  950601 12441854>?1 

rm  0661-AA74 

Raviaion  of  Palant  and  Trademark 
paaa 

Correction 

In  rule  document  95-19763  beginning 
on  page  41018  in  the  issue  of  Friday, 


Aug\ist  11, 1995,  make  the  following 
correction: 

On  page  41021,  in  the  third  colimm, 
in  the  third  full  paragraph,  in  the  sixth 
line  from  the  bottom,  "35  U.S.C.  42(f)." 
should  read  "35  U.S.C.  41(f)." 

BIUJNO  COOE  1806-ei-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[WW-FRL-61t6-1] 

Water  Quality  Standarda: 
EatabHahment  of  Numeric  Criteria  for 
Priority  Toxic  PoUutanta;  Statea' 
Complianc*-Reviaion  of  Metala 
Criteria 

Correction 

In  rule  docimient  95-1C148  begiiming 
"on  page  22229  in  the  issue  of  Huusday, 
May  4, 1995,  make  the  following 
correction: 


On  page  22236,  in  the  table  imder  the 
heading  "11  Silver"  ""'1.9"  which 
appears  under  coltmm  "B  Freshwater" 
should  appear  in  the  colimm  headed  "C 
Saltwater". 

BMJJNQ  COOE  1SM-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-940-8700^  CACA  35718] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

Correction 

In  notice  document  95-15296 
beginning  on  page  32559  in  the  issue  of 
Thursday,  June  22. 1995,  make  the 
following  correction: 

In  the  same  page,  in  the  third  column, 
in  the  land  description,  T.  2  S.,  R.  17  E., 
in  Sec.  13,  the  first  line  should  read 
"SWV4SWV4.  Si/iSEV4SWV4,  E»/iSEV4.". 

BMJJNQ  COeE  1S0»-«1-O 
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August  24,  1995 


Part  II 

Department  of 
Agriculture 

Office  of  the  Secretary 

7  CFR  Parts  3015  and  3019 
Unifonn  Administrative  Requirements  for 
Grants  and  Agreements  With  institutions 
of  Higher  Education,  hlospitais,  and  Other 
Nonprofit  Organizations;  interim  Ruie 
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DEPARTMEMT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parts  3015  and  3019 

Untform  Administrative  Requirements 
for  Grartts  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  is  the 
U.S.  Department  of  Agriculture's 
(USDA)  implementation  of  Office  of 
Management  and  Budget  (OMB) 
Circxilar  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations."  In  OMB's 
final  revision  to  Circular  A-110,  which 
was  published  in  the  Federal  Register 
(58  FR  62992)  on  November  29. 1993. 
Federal  agencies  were  directed  to 
pubhsh  these  standards  that  are 
imposed  on  grantees,  as  codified 
reflations. 

Through  this  action  USDA  is  creating 
a  new  Fart.  7  CFR  3019,  which  will 
contain  the  Department's  codification  of 
OMB's  revised  Circular  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations."  The  new  Part  will  apply 
only  to  institutions  of  higher  education 
and  other  nonprofit  organizations  that 
are  recipients  of  Federal  assistance, 

The  Department's  regulations 
covering  the  administration  of  grants 
and  agreements  to  &ese  entities  was 
previously  found  at  7  CFR  3015.  This 
notice  will  also  amend  7  GFR  3015  to 
reflect  the  change  in  the  scope  of  that 
Part  as  a  result  of  the  creation  of  7  CFR 
3019. 

EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  Miske,  Supervisory  Program 
Analyst,  U.S.  Department  of 
Agriculture,  Office  of  Finance  and 
Management,  Rm.  3031 — South 
Buildij^,  14th  St.  &  Independence 
Avenue  SW..  Washington,  DC  20250, 
(202)  720-1553. 

SUPP1.EMENTARY  INFORMATION: 

Background 

OMB  originally  pubUshed  Circular  A- 
110  in  1976.  The  Circular  remained 
virtually  imchanged  until  a  minor 
revision  was  published  in  February 
1987.  In  November  1988,  OMB 
proposed  that  Circular  A-110  be  merged 


with  OMB's  new  Common  Rule 
(formerly  Circular  A-102),  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments."  This  proposal 
was  later  dropped  due  to  substantial 
opposition  from  both  Federal  agencies 
and  the  imiversity  community. 

In  November  1990  representatives 
firom  a  niunber  of  Federal  agencies  met 
with  OMB  and  agreed  that  the  original 
Circular  A-110  should  be  revised.  An 
interagency  task  force  was  established  to 
develop,  to  the  maximum  extent 
possible,  a  set  of  common  principles  for 
the  administration  of  grmits  and 
agreements  with  institutions  of  higher 
education,  hospitals  and  other  non- 
profit organizations.  The  task  force 
developed  such  a  proposal  and 
submitted  it  to  OMB.  On  August  27, 
1992,  after  several  modificationsrOMB 
pubUshed  that  document  as  a  notice  in 
the  Federal  Register,  requesting 
comments  on  the  proposed  revisions  to 
the  Circular.  OMB  received  and 
considered  over  200  comments  in 
developing  the  final  publication  of  the 
Circular. 

On  November  29, 1993,  OMB 
published  that  revision  to  Circular  A- 
110,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  organizations,"  in  the  Federal 
Register  at  58  FR  62992.  The  revised 
Circular  has,  in  a  number  of  ways, 
significantly  reduced  the  administrative 
burdens  placed  on  recipients  by  the 
Federal  agencies.  The  most  notable 
attempt  to  relieve  the  burden  on 
recipients  was  achieved  by  an 
agreement  with  Federal  agencies  to 
pubUsh  regulations  that,  to  the 
maximum  extent  possible,  contained  the 
text  of  the  Circular  as  published  by 
OMB.  Additionally,  tha  format  of  the 
Circular  was  changed  to  make  the 
dociunent  more  "user  fiiendly,"  and  to 
enable  Federal  agencies  to  more  easily 
adopt  the  text  of  the  circular  in 
regulatory  format 

m  support  of  OMB's  desired 
uniformity  in  the  publication  of  this 
regulation,  USDA  has  elected  to  provide 
the  following  clarifications  to  several 
issues  that  were  raised  during  the 
Department's  internal  clearance  process 
in  lieu  of  making  changes  to  the 
language  in  the  rule. 

Section  .11(b),  PubUc  Notice  and 
Priority  Setting,  stdtes  that  Federal 
awarding  agencies  "*  *  *  shall  notify 
the  public  of  its  intended  funding 
priorities  for  discretionary  grant 
programs  *  *  *"  USDA  agencies  are 
fulfilling  this  requirement  in  various 
ways.  Some  agencies  publish  a 


prioritized  list  of  programs  on  an  annual 
basis.  Other  agencies  publish  a  list  of 
programs  that  concentrate  On  a  number 
of  special  initiatives  or  special  emphasis 
areas  that  they  intend  to  fund  over  the 
course  of  the  fiscal  year.  Because 
appUcations  are  accepted  and 
considered  for  all  of  Uiese  special 
programs  on  an  equal  basis,  according  to 
merit,  it  is  difficult  to  list  any  particular 
priority  beforehand.  Occasionally,  the 
Usts  of  special  emphasis  programs  or 
priorities  that  are  listed  are  changed  for 
various  reasons,  often  on  very  short 
notice.  In  these  cases  USDA  wiU  accept 
that  the  agency  has  met  its 
responsibility  imder  this  section  by 
listing  "*  *  *  its  intended  funding 
priorities*  *  *,"  or  by  listing  those 
priorities  that  it  was  aware  of  at  the  time 
of  publication. 

With  regard  to  Section  .23,  Cost 
Sharing  and  Matching,  USDA  has 
historically  held  that  recipients  may 
"contribute,"  or  use  as  part  of  their  cost 
sharing  at  matching  proposal,  the  value 
of  services  and/or  property  owned  by 
the  recipient,  that  have  not  already  been 
used  to  satisfy  any  other  Federal  cost 
sharing  or  matching  requirement.  It  is 
the  position  of  the  E)epartment  that 
Section  .23  of  this  regulation  clearly 
permits  such  recipient  contributions. 

Applicability  to  Commercial 
OrganizatioiB 

The  definition  of  the  term  "recipient" 
in  7  CFR  3015,  included  for-profit 
organizations  (commercial 
organizations)  thereby  making  those 
entities  subject  to  that  regulation  in  the 
absence  of  any  other  specific  guidance 
provided  by  the  agency.  To  affirm  this 
coverage,  agencies  generally 
incorporated  reference  to  the  rule  in  the 
termsand  conditions  of  the  award 
clearly  indicating  that  the  rec^>ient 
should  follow  that  regulation. 

The  new  regulation,  7  CFR  3019. 
provides  that  the  term,  recipient. 
"  •  *  *  may  include  commercial 
organizations  *  *  *  at  the  discretion  of 
the  Federal  awarding  agency."  USDA 
has  defined  the  term  "  Federal  awarding 
agency"  to  mean  the  U.S.  Department  of 
Agriculture  or  any  subagency  of  the  U.S. 
Department  of  Agricultine. 

Awards  of  Federal  financial  assistance 
to  commercial  organizations  are  atypical 
of  the  majority  of  awards  made  by 
USDA.  Most  of  the  awards  that  are  made 
to  commercial  organizations  are  made  to 
small  businesses  or  "emerging 
technology"  firms  that  do  not  have  the 
experience,  or  in  some  cases  the 
capacity,  to  meet  these  requirements 
without  a  great  deal  of  help  from  the 
agency.  Therefore,  the  Department 
wishes  to  provide  USDA  agencies  with 
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the  maximum  amoimt  of  flexibility  by 
allowing  them  to  continue  to  apply 
either  the  provisions  of  7  CFR  3015  or 
the  provisions  of  this  new  7  CFR  3019 
to  those  awards.  Agencies  will  continue 
to  specify,  in  the  terms  of  the  award 
document,  which  regulation  shall  apply. 

Jostificationfor  Waiver  of  Proposed  . 
Rulemaking 

Section  5  U.S.C.  553  of  the 
Administrative  Procedures  Act  (APA) 
requires  Federal  agencies  to  publish  in 
the  Fedo-al  Register.  Notices  of 
Proposed  Rulemaking  (NPRM)  except  in 
those  instances  when  the  subject  matter 
concerns,  anoong  other  things,  grants, 
loans,  benefits  or  contracts.  In  spite  of 
this  exception  USDA,  as  a  matter  of 
poUcy,  normally  publishes  all  NPRM's 
in  the  Federal  Register  regardles.<:  of  the 
subject  matter.  In  this  case  USDA  has, 
for  a  number  of  reasons,  decided  to 
piiblish  this  regulation  as  an  interim 
final  rule. 

The  primary  reason  for  publishing 
this  document  as  an  interim  final  rule 
is  that  OMB  already  published  it  for 
comment  in  the  Federal  Register  on 
August  27, 1992.  Following  that 
publication  OMB  received  over  200 
comments  from  imiversities,  non-profit 
organizations.  Federal  agencies, 
professional  organizations  and  others. 
These  conunents  were  considered,  and 
addressed  in  the  final  rule  that  was 
published  on  November  29, 1993. 
Secondly,  we  believe  that  publishing 
this  rule  for  commentat  this  time  would 
be  contrary  to  the  public  good  because 
USDA  would  be  unable  to  make  any 
changes  to  the  rule  based  on  those 
comments.  In  an  effort  to  publish 
uniform  administrative  procedures 
throughout  government,  OMB  has 
directed  Federal  agencies  responsible 
for  awarding  and  administering  grants 
and  other  agreements  covered  by  the 
Ciroilar  to  publish  and  adopt  the 
specific  language  contained  in  the 
Circular"  *   •  •  unless  different 
provisions  are  required  by  statute 
*  *  *."  In  an  effort  to  bring  about  that 
uniformity,  USDA  has  pubhsbed  the 
text  of  the  Circular  verbatim.  The  ooly 
change  that  was  made  to  theiext  of  the 
rule  was  redefining  the  generic  term 
"Federal  awarding  agency"  to  "USDA" 
throughout  the  dociunent. 

Additionally,  USDA  believes  that  it  is 
important  to  expedite  the  final 
publication  and  implementation  of  this 
deadline  in  order  to  assist  the  recipients 
of  Federal  awards  and  USDA 
subagencies  that  have  been  waiting  for 
the  rule  to  be  published. 


Effect  on  Other  Issuances 

USDA's  original  regulation  which 
established  Departmentwide  policies 
and  standards  for  the  administration  of 
all  grants  and  cooperative  agreements 
with  all  recipient  types  including 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations  was  codified  at  7  CFR  Part 
3015,  "Uniform  Federal  Assistance 
Regulations."  The  rule  implemented  all 
of  file  OMB  Circulars  related  to  grants 
administration  including  OMB  Circular 
A-110,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Nonprofit 
Organizations."  Part  3015  also  set  forth 
the  requirements  for  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  the  Department's 
policy  on  competition  in  awarding 
discretionary  grants  and  cooperative 
agreements,  and  makes  applicable  the 
cost  principles  specified  in  Circular  A- 
21  for  universities,  A-87  for  State  and 
local  governments.  A-122  for  nonprofit 
organizations,  and  48  CFR  Subpart  31.2 
for  commercial  organizations.  In 
addition,  Part  3015  had  previously 
included  the  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments  that  were  prescribed  by 
OMB  Circular  A-102.  These 
requirements  were  moved  to  7  CFR  Part 
3016  on  March  11, 1988,  upon 
pubUcation  of  the  grants  management 
common  rule  entitled,  "Uniform 
Administrative  Reqiiirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments." 

Hirough  this  action,  USDA  is  creating 
a  new  Part,  7  CFR  3019,  which  will 
contain  the  IDepartment's  codification  of 
OMB's  revised  Circular  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  OUier  Non-Profit 
Organizations."  The  new  Part  will  apply 
to  nongovernmental  recipients  of 
Federal  assistance,  specifically 
institutions  of  higher  education, 
hospitals  and  non-profit  organizations. 
Additionally,  USDA  agencies  may,  at 
their  discretion,  use  this  rule  to 
administer  grants  and  agreements  with 
commercial  organizations. 

Part  3019  vml  not  apply  to 
transactions  entered  into  under  sections 
1472(b)  and  1473A  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  PoUcy  Act  of  1977,  as 
amended  (7  U.S.Q  3318  and  3319a). 

Amendments  to  7  CFR  Part  3015 

Through  USDA's  codification  of  this 
Circular,  Part  3015  will  no  longer 


prescribe  the  general  administrative 
regulations  for  Federal  assistance 
relatiouships  with  institutions  of  higher 
education,  hospitals  and  other  non- 
profit organizations.  The  administrative 
regulations  for  the  Department's 
entitlement  programs  will  remain  in  7 
CFR  Part  3015,  pending  issuance  of  a 
futtue  guidance  or  regulations  in  this 
area. 

Pending  issuance  of  those  regulations, 
the  open-ended  entitlement  programs  of 
USDA's  Food  and  Consumer  Services 
listed  below  will  remain  subject  to  the 
requirements  of  7  CFR  Part  3015. 

(a)  State  Administrative  Matching 
Grants  for  Food  Stamp  Program. 

(b)  National  School  Lunch  Program. 

(c)  School  Breakfast  Program. 

(d)  Summer  Food  Service  Program. 

(e)  Child  and  Adult  Care  Food  Program. 

(f)  Special  Milk  Program  for  Children. 

(g)  State  Administrative  Expenses  Under 
the  Child  Nutrition  Act  (sect.  7  of  the 
Child  Nutrition  Act.) 

In  addition,  the  following  sections  of 
7  CFR  3015  wrill  be  revised  for  the 
following  reasons: 

Section  3015.1,  Purpose  and  scope  of 
this  Part,  is  being  revised  to  reflect  the 
ourent  purpose  and  scope  of  the  Part 
after  withdrawal  of  the  administrative 
regulations  for  grants  and  cooperative 
agreements  with  institutions  of  higher 
education,  hospitals  and  other  non- 
profit organizations. 

Section  3015.2,  AppHcability,  is  being 
revised  to  update  the  Ust  of  recipients 
to  which  Part  3015  does  and  does  not 
apply. 

Section  3015.194,  For-profit 
organizations,  is  being  revised  to  update 
the  reference  to  the  cost  principles  that 
are  applicable  to  for-profit  organizations 
from  41  CFR  1-15.2,  Federal 
Procurement  Regulations,  to  48  CFR 
Subpart  31.2,  Federal  Acquisition 
Regulation. 

Amendments  to  §§  3015.1,  3015.2 
aiid.  3015.194  will  redefine  the  purpose, 
scope  and  applicability  of  the  part  (as 
indicated  above)  and  the  recipients  to 
which  this  rule  now  applies. 

ReguUtery  Impact  Analyses 

Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

The  informaticm  collection 
requirements  for  this  rule  have  been 
submitted  to  OMB  for  approval  under 
previously  approved  #0505-0008.  The 
information  collection  requirements  are 
not  effective  imtil  approved  by  OMB. 


44124      Federal  Register  /  Vol.  60,  No.  164  /  Thursday.  August  24,  1995  /  Rules  and  Regulations 


Regulatory  Flexibility  Act 

In  accordance  with  the  requirements 
of  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  605(b)),  USDA  has  reviewed  this 
rule  and  certifies  that  it  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  ofSubiectB 

7  CFR  Part  3015 

Grant  programs  (Agricxilture), 
Intergovernmental  relations. 

7  CFR  Part  3019 

Grant  programs  (Agriculture). 

For  the  reasons  set  forth  in  the 
preamble,  USDA  amends  7  CFR  Chapter 
XXX  as  set  forth  below. 

Dated:  Jtily  20, 1995. 
Antfaony  A.  Williaas, 
Chief  Financia}  Officer. 

Dated:  August  3, 1995. 
Dan  GUckman, 

Secretary. 

PART  3015— UNIFORM  FEDERAL 
ASSISTANCE  REGULATIONS 
[AMENDED] 

1.  The  authority  citation  for  Part  3015 
continues  to  read  as  follows: 

Aidhority:  5  U.S.C.  301,  Subpart  I,  31 
U.S.C  7505,  unless  otherMrise  noted. 

2.  USDA  is  amending  Subpart  A  of  7 
CFR  Part  3015  as  follows: 

a.  Section  3015.1  is  amended  by 
revising  paragraph  (a)(1)  and  adding  a 
new  paragraph  (a)(4)  as  follows: 

Subpart  A— Oenerai 

f  3015.1    Purpose  and  acope  of  this  part 

(a)  (1)  This  Part  estabUshes  USDA- 
wide  uniform  requirements  for  the 
administration  of  open-ended 
entitlement  grants  and  specifies  the  set 
of  principles  for  determining  allowable 
costs  under  USDA  grants  and 
cooperative  agreements  to  State  and 
local  governments,  universities,  non- 
profit and  for-profit  organizations  as  set 
forthin  OMB  Circulars  A-87,  A-21,  A- 
122,  and  48  CFR  31.2,  respectively.  This 
Part  also  contains  the  general  provisions 
that  apply  to  all  grants  and  cooperative 
agreements  made  by  USDA. 

*  *        •        »        • 

(4)  Rules  for  nonentitlement  grants 
and  cooperative  agreements  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  are  found  in  part  3019. 

•  *  .     •        •        • 

b.  Section  3015.2  is  amended  by 
adding  paragraph  (d)(6)  as  follows: 


§3015.2    Applicability. 

***** 

(d)*  *  * 

(6)  Institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations  except  open-ended 
entitlements  to  those  entities. 
*        •        •        *        • 

3.  USDA  is  amending  Subpart  T  of  7 
CFR  3015  as  follows: 

Subpart  T— Cost  Principles 

a.  Section  3015.194  is  revised  to  read 
as  follows: 

13015.194    Foritront  organizations. 

Tlie  principles  to  be  used  when 
determining  the  allowable  costs  of 
activities  conducted  by  for-profit 
organizations  are  contained  in  the 
Federal  Acquisition  Regulation  at  48 
CFR  Subpart  31.2.  Exception: 
Independent  research  and  development 
costs  including  any  indirect  costs 
allocable  to  them  are  imallowable. 
Independent  research  and  development 
are  defined  in  the  Federal  Acquisition 
Regulation  at  48  CFR  31.205-18. 

4.  Title  7  of  the  Code  of  Federal 
Regulations  is  being  amended  by  adding 
Part  3019  as  follows: 

PART  3019— UNIFORM 
ADMINISTRATIVE  REQUIREMErfTS 
FOR  GRANTS  AND  AGREEMENTS 
WitH  INSTITUTIONS  OF  HIGHER 
EDUCATION.  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

Subpart  A— General 


Sec. 

3019.1 

Purpose. 

3019.2 

Definitions. 

3019.3 

Effect  on  other  issuances. 

3019.4 

Deviations. 

3019.5 

Subawards. 

Subpart  B— Prs-Award  RaqulrenMnts 

3019.10  Purpose. 

3019.11  Pre-award  policies. 

3019.12  Forms  for  applying  for  Federal 
assistance. 

3019.13  Debarment  and  suspension. 

3019.14  Special  award  conditions. 

3019.15  Metric  system  of  measurement 

3019.16  Resource  Conservation  and 
Recovery  Act. 

3019.17  Certifications  and  representations:' 

Subpart  C— Post-Award  Raqulrwnsnts 

Financial  and  Program  Management 

3019.20  Purpose  of  financial  and  program 
management. 

3019.21  Standards  fat  financial 
management  systems.. 

3019.22  Payment. 

3019.23  Cost  sharing  or  matching. 

3019.24  Program  income. 

3019.25  Revision  of  budget  and  program 
plans.    - 

3019.26  Non-Federal  audits. 


3019.27  Allowable  costs. 

3019.28  Period  of  availability  of  funds. 

Property  Standards 

3019.30  Purpose  of  property  standards. 

301 9. 3 1  Instirance  coverage. 

3019.32  Real  propwty. 

3019.33  Federally-owned  and  exempt 
property. 

3019.34  Equipment. 

3019.35  Supplies  and  other  expendable 
property. 

3019.36  Intangible  property. 

3019.37  Property  trust  relationship. 

Procurement  Standards 

3019.40  Purpose  of  procurement  standards. 

3019.41  Recipient  responsibilities. 

3019.42  Codes  of  conduct 

3019.43  Competition. 

3019.44  Procurement  procedures. 

3019.45  Cost  and  price  analysis. 

3019.46  Procurement  records. 

3019.47  Contract  administration. 

3019.48  Contract  provisions. 

Reports  and  Records 

3019.50  Purpose  of  reports  and  records. 

3019.51  Monitoring  and  reporting  program 
performance. 

3019.52  Financial  reporting. 

3019.53  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

3019.60  Purpose  of  termination  and 
enforcement. 

3019.61  Termination. 

3019.62  Enforcement 

Sut>part  D— Aftsr-ttia-Award  Reqoirsments 

3019.70  Purpose. 

3019.71  Closeout  procedures. 

3019.72  Subsequent  adjustments  and 
continuing  responsibilities. 

3019.73  Collection  of  amounts  due. 
Appendix  A — Contract  provisions 

Authivity:  5  U.S.Q  301. 

Subpart  A— General 

§3019.1    Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Federal  awarding 
agencies  shall  not  impose  additionaior 
inconsistent  requirements,  except  as 
provided  in  §§  3019.4,  and  3019.14  or 
unless  specifically  required  by  Federal 
statute  or  executive  order.  Non-profit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject 
to  State  requirements. 

§3019.2    Definitions. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  diuing 
a  given  period  requiring  the  provision  of 
fimds  for: 

(1)  Goods  and  other  tangible  property 
received: 
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(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and 

(3)  Other  amoimts  becoming  owed 
imder  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from: 

(i)  services  performed  by  the 
rednient,  and 

(ii)  Goods  and  other  tangible  property 
deUvered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(cj  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxihary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of       . 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accotmting  practices. 

(d)  Advance  means  a  payment  made 
by  TYeasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

(e)  Award  means  financial  assistance 
that  provides  support  or  stimulation  to 
accompUsh  a  pubUc  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  Ueu 
of  money,  by  the  Federal  Government  to 
an  ehgible  recipient;  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  contracts  which  are 
required  to  be  entered  into  and 
administered  imder  prociuement  laws 
and  regulations;  and  those  agreements 
that  are  entered  into  under  the 
authorities  provided  by  sections 
1472(b),  1473A,  and  1473C  of  the 
National  Research  Extension,  and 
Teaching  PoUcy  Act  of  1977  (as 
amended  by  the  Food  Security  Act  (7 
U.S.C.  3318,  3319a  and  3319c.)  and 
subsequent  authorizations.  The  term 
also  does  not  include  entitlement  grants 
and  subgrants  imder  the  National 
School  Limch  Act: 

(1)  School  Limch  (section  4  of  the 
Act), 

(2)  Commodity  Assistance  (section  6 
6f  the  Act), 

(3)  Special  Meal  Assistance  (section 
11  of  the  Act), 


(4)  Summer  Food  Service  for  Children 
(section  13  of  the  Act),  and, 

(5)  Child  and  Adult  Care  Food 
Program  (section  17  of  the  Act),  and 
entitlements  grants  and  subgrants  imder 
the  following  programs  of  the  Child 
Nutrition  Act  of  1966: 

(i)  Special  Milk  (section  3  of  the  Act), 
and, 

(ii)  School  Breakfast  (section  4  of  the 
Act). 

(f)  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(g)  Closeout  means  the  process  by 
which  a  Federal  awarding  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  Federal  awarding 
agency. 

(h)  Contract  means  a  proouement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

(i)  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government. 

(j)  Date  of  completion  means  the  date 
on  which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thneto,  on  which  Federal 
sponsorship  ends. 

(k)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  co^  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

(1)  Equipment  means  tangible 
nonexpendable  peraonal  property 
includOng  exempt  property  charged 
directly  to  the  award  having  a  useful  Ufe 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  estabUshed. 

(m)  Excess  property  means  property 
under  the  control  of  any  Federal 
awarding  agency  that,  as  determined  by 
the  head  thereof,  is  no  longer  required 
for  its  needs  or  the  discharge  of  its 
responsibihties. 

(n)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  vfith  Federal  fimds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obUgation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  appUed  research  by  a 
non-profit  institution  of  higher 


education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

(o)  Federal  awarding  agency  means 
the  U.S.  Department  of  Agriculture 
(USDA)  or  any  subagency  of  the  U.S. 
Dei}artment  of  Agriculture  that  provides 
an  award  to  the  recipient. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obUgated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobhgated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(q)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

(r)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obhgation  by  the  recipient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intan^ble. 

(t)  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(u)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
appUed  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

(v)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
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or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(w)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(x)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  §§  3019.24  (e) 
and  (h)).  Program  income  includes,  but 
is  not  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  imder 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  hcense  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

(y)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  apphcable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
estabUshed  in  the  award  document 
during  which  Fe<feral  sponsorship 
begins  and  ends. 

(aa)  Property  means,  unless  otherwise 
stated,  Teed  property,  equipment, 
intangible  piofierty  and  debt 
instruments.  t 

(bb)  Real  property  means  land, 
including  land  improvements, 
structiires  and  appurtenances  thereto, 
but  excludes  movable  machinery  and 
equipment. 

(cc)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  pubhc  and  private 
hospitals,  and  other  quasi-pubhc  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontisctors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 


government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are 
goverrunent-owned  or  controlled,  or  are 
designated  as  federally-funded  research 
and  development  centers. 

(dd)  Research  and  development 
means  all  research  activities,  both  basic 
and  apphed,  and  all  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profit institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utiUze  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

(&)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  Ueu  of  money, 
made  under  an  award  by  a  recipient  to 
an  ehgible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agre«nent, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (e)  of  this  section. 

(gg)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided,  llie  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

(hh)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 


Grants,  Contracts,  and  Cooperative 
Agreements." 

(ii)  Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  imder  an  award,  pending, 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.s 
12549  and  12689,  "Debarment  and 
Suspension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
any  time  prior  to  the  date  of  completion. 

(kk)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  forin  of  real 
property,  equipment,  suppUes  and  other 
expendable  property,  and  the  value  of 
goods  {md  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(11)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obUgations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
portion  of  the  fiuids  authorized  by  the 
Federal  awarding  agency  that  has  not 
been  obhgated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obhgations  from  the 
ciunid^ve  funds  authorized. 

(nn)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 

(oo)  Worldng  capital  advance  means  a 
procedure  where  by  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbiusement  needs  for  a  given  initial 
period. 

§  301 9.3    Effect  on  other  Iseuanees. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
prograip  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §  3019.4. 


§3019.4    Devtattons. 

The  Office  of  Management  and  Budget 
(0MB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximiun 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  imusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awardii^ 
small  awards,  except  for  those 
lequirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  Federal  awarding 
agencies. 


faei9^ 

Unless  aeotionB  of  this  part 
spectficaliy  exclude  subrecipients  frvm 
coverage,  tiie  provisions  of  this  part 
shall  be  applied  to  s^recijuents 
■perfonning  work  under  awards  if  sudi 
suhreci{rieBts  are  institutions  of  higher 
education,  hospitals  or  other  n<»x-profit 
organizatiotts.  State  and  local 
igovemiBrent  subracipientfi  ara  sul^ect  to 
&e  pre*isioas-of  r^giiktioiM 


1  xula,  "Uufonn  Adminiatnflura 
BeqidmnaBtrferGnnts  and 
Goopvntftve  AfMflaeatot 
Lacal  CiiPiwianrH,."  eodlSet  at  7  CFR 
part  3016. 
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eAery  -tmax^  ■attars  te  be  used  in 
i^fy^fK  Redenl^aMwds. 
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(jgreeniMt.  eroenttad).  llie  Fetoal 
GraHt  mi  6aupeiatfve  A^reemeot  Act 
(31 0.S.e.  Otn-tt)  fevems  the  ton  of 
' grants,  coeperrattve  nyeeaiinntn  tHk 
cootiicts.  A  grantor  coo)>ier8tiTe 
BgiBiBtiMitTfceB^  taed  aeStj  when  the 
pitodpal  p«BVO>e  <rf  a  <iaasadtt«B  is  to 


recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  notice  and  priority  setting. 
Federal  awarding  agencies  shall  notify 
the  pubUc  of  its  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  funding  priorities  aire 
estabhshed  by  Federal  statute. 

13019.12    FemwfOrapptylfHlforFederri 


(a)  Federal  awarding  agencies  shall 
comply  with  the  apphcable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperw(»k  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  by  the  Fedieral  awarding  agency  in 
place  of  or  as  a  supplement  to  die 
Standard  Form  424  tSF-424)  series. 

(b)  Af^hcants  ^ell  «ee  tiie  SF-424 
series  or  those  kams  and  ioetntctiens 
prescribed  by  the  Fednal  awardug 
agentqr. 

(c)  For  Fedeiatpreyams  covered  by 
E.G.  12872,  "lntoeyw»mmentri  fteview 
of  Federri  Programs,"  tin  ^iplicent 
shiffi  cea^ete  tin  spfHopriata  sectkms 
of  the  SF-424  (Al^Ucation  for  Federal 
Assutaoea^  indkaRlnB  sviiMker  tbe 
^iphcatiwi  was  mMtdL  to  review  by  te 
State  Singlw>BiMt<tf€k»ntaet  {SFOQ. 
The  amm  and  Bd<ies>  of  the  SPQCfer 

I  %»  ohtafne41  feooa 


(b)  Is  not  financially  stable, 

(c)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part, 

(d)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(e)  Is  not  othermse  responsible. 
Federal  awarding  agencies  may  impose 
additional  requirements  as  needed, 
provided  that  such  appUcant  or 
recipient  is  notified  in  writing  as  to:  the 
nature  of  the  additional  requirements, 
the  reason  why  the  additional 
requirements  are  being  imposed,  die 
nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 
additional  requirements  imposed.  Any 
special  conditions  shall  be  promptly 
removed  once  the  conditions  that 
prompted  thora  have  been  corrected. 


the  Pedecat  awaedMg  afsncy  ar  the 
Cauaog^tf  ftdenl  Oaaustac  Assist^BBoe. 
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mdbiMtiiUmm  ^iai^^ft*e  A>r  ^' 
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The  Metric  Conversion  Act,  as 
amended  by  die  Omnibus  Trade  and 
Con^Mtitivemss  Aa  (15  U.SrC.  20^ 
(ieciares  that  1^  aaetiic  system  is  Ibe 
piafamiid  araasnrenaat  system  Sat  VS. 
trade  and  oomBMrce.  1W  Ac*  reyues 
each  Pedeisl  agency  to  estaiilish  a  date 
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Secretary  of  Commeroe,  whoa  the  metric 
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■irnriling  ngnnnin  tifcsB  firllir"  '*'r 
provhrnnsefCO.  12770,  "Metric  Usage 
in  Fe^fold  Govetnasent  Prograais." 

BnAg  the-ftesowree  <JanHai  eation  and 
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§3019.17    Certifications  «Ml 
reprMWitations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensiue  recipients'  compUance  with 
the  pertinent  reqturements. 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

§3019^    PurpoM of flnaneial and 
program  management 

Sections  3019.21  through  3019.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowabiUty 
of  cost,  and  estabhshing  fund 
availability. 

§  301 9.21    Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  3019.52.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an.accrual  basis, 
the  recipient  shall  not  be  required  to 
estabUsh  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  its  reports  on  the  basis 
of  an  analysis  of  the  documentation  on 
hand. 

(2)  Records  that  identify  adequately 
the  source  and  appUcation  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obUgations,  unobUgated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountabiUty  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 


assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  irom  the  U.S. 
Treasiuy  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101—453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  From  the  Treasiuy 
for  Advances  Under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procediues  for 
determining  the  reasonableness, 
allocabiUty  and  allowabihty  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  doctunentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  USDA  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insmance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fideUty  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  in  paragraphs  (c) 
and  (d)  of  this  section,  the  bonds  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sineties,  as  prescribed  in  31  CFTR  part 
223,  "Surety  Companies  E>oing  Business 
With  the  United  States." 


$3019.22 

(a)  Payment  methods  shall  minimis 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentahties  shall  be  consistent 
with  Treasury-State  CMIA  agreements 


or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain:  written  procedures  that 
minimize  the  time  elapsing  between  the 
transfer  of  funds  and  disbursement  by 
the  recipient,  and  financial  management 
systems  that  meet  the  standards  for  fund 
control  and  accoimtabiUty  as 
estabUshed  in  §  3019.21.  Cash  advances 
to  a  recipient  organization  shall  be 
limited  to  the  minimum  amoimts 
needed  and  be  timed  to  be  in 
accordance  with  the  actual,  immediate 
cash  requirements  of  the  recipient 
organization  in  carrying  out  the  purpose 
of  the  approved  program  or  project.  The 
timing  and  amount  of  cash  advances 
shall  be  as  close  as  is  administratively 
feasible  to  the  actual  disbursements  by 
the  recipient  organization  for  direct 
program  or  project  costs  and  the 
proportionate  share  of  any  allowable 
indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consohdated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  Umited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasiuy  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  pajrments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  Federal  awarding  agencies  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accompUshed  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  ^ency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 
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(2)  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
genraally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  from  repayments  to 
and  interest  earned  on  a  revolving  fund, 
program  income,  rebates,  refunds, 
contract  settlements,  audit  recoveries 
and  interest  earned  on  such  funds 
before  requesting  additional  cash 
payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraphs  (h)(1)  and  (h)(2)  of  this 
section  apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  die  award,  or  Federal 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  Untied  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 

(3)  Under  such  conditions,  me 
Federal  awarding  agency  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  Uquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  estabUsh  any 
eUgibihty  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 


account  for  the  receipt,  obUgation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraphs 
(k)(l),  (k)(2)  or  (k)(3)  of  this  section 
apply. 

Cl)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  availaole 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  sheill  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
P.O.  Box  6021,  Rockville,  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
the  Electronic  Funds  Transfer  rules,  (31 
CFR  Part  206),  interest  should  be 
remitted  to  the  HHS  Payment 
Management  System  through  an 
electronic  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  State  universities 
and  hospitals  shall  comply  with  CMIA, 
as  it  pertains  to  interest.  If  an  entity 
subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary 
awards  without  prior  written  approval 
from  the  Federal  awarding  agency,  it 
waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 


not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  Ueu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awiirding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

1 301 9.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Arenot  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  appUcable 
costs  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
part,  as  appUcable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
estabUshed  in  accordance  with  the 
appUcable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/faciUties  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of 
paragraphs  (c)(1)  or  (c)(2)  of  this  section. 

(1)  The  certified  value  of  the 
remaining  Ufe  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
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current  fair  market  value  of  the  donated 
property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  coimted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  proiect  or  program.  Rates  for 
volimteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  reqiiired  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  piaid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  alloci^le  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
woiiuhop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  tide  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraphs  (g)(1)  or  (g)(2)  of 
this  section  apply. 

(1)  If  the  piupose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 


recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Adiministration  representative) 
and  cei^fied  by  a  responsible  official  of 
the  reci^i«it. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
conation  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting      , 
records  for  in-kind  contributions  from 
third  parties. 

(i)  Voltuiteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valxiation  of  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented.  \ 

S  301 9^    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  writh  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  Usted  in  the 
follov«ring. 

(1)  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency 
and  recipient  and  used  to  further 
eligible  project  or  program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  dlowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  be 
used  in  accordance  widi  paragraph 
(b)(3)  of  this  section. 


(d)  In  the  event  that  the  Federal 
awarding  agency  does  not  specify  in  its 
regulations  or  the  terms  and  conditions 
of  the  award  how  program  income  is  to 
be  used,  paragraph  (b)(3)  of  this  section 
shall  apply  automatically  to  all  projects 
or  programs  except  research.  For  awards 
that  support  research,  paragraph  (b)(1) 
of  this  section  shall  apply  automatically 
unless  the  awarding  agency  indicates  in 
the  terms  and  conditions  another 
alternative  on  the  award  or  the  recipient 
is  subject  to  s|>ecial  award  conditions, 
as  indicated  in  §  3019.14. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(fj  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditicms  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
reqviirements  of  the  Property  Standards 
(See  §§  3019.30  through  3019.37). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  iiux>me  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  appUcations, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

S  301 9.25    RevMon  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  diuing  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  fit>m  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
fit>m  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 
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(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  ihem  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  dociunent. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  The  inclusion,  vuiless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  ONffi  Circular  A-21 , 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  0MB  CirciUar  A- 
122,  "Cost  Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  imder 
Grants  and  Contracts  vnth  Hospitals,"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  imder  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  Usted  in 
paragraphs  (cKl)  and  (c)(4)  of  this 
section,  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  aobninistrative  prior 
written  approvals  required  by  this  part 
and  OMB  Circulare  A-21  and  A-122. 
Such  waivera  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following. 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 


(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
followring  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  piupose 
of  using  imobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  imobligated 
balances  to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
imless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in  this 
paragraph  (e)  are  automatically  waived 
(i.e.,  recipients  need  not  c4>tain  such 
prior  approvals)  unless  one  of  the 
conditions  included  in  paragraph  (e)(2) 
of  this  section  appUes. 

(f)  The  Feder^  awarding  agency  may, 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amoiuit  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 
whenever  paragraphs  (h)(1),  (h)(2)  or 
(h)(3)  of  this  section  apply. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  3019.27. 


(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

Cj)  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval  from 
the  Federal  awarding  agency  before 
making  any  fund  or  budget  transfera 
between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 
awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  luiless  the  Federal  awarding 
agency  indicates  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  Federal  awarding  agencies 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  shall  inJbrm  the  recipient  in 
writii^  of  the  date  when  the  recipient 
may  expect  the  decision. 

§3019^    Non-Feieral  audits. 

(a)  Recipients  and  subredpients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  die  audit  requirements 
contained  in  OMB  Circular  A-133, 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions,"  codified  at  7  CFR  3051. 

(b)  State  and  local  govenoments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  and  Federal  awarding 
agency  regulations  implementing  OMB 
Circular  A-128,  "Audits  of  State  and 
Local  Governments. ' '  * 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
the  Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
F^eral  awarding  agency  or  the  prime 
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recipient  as  incorporated  into  the  award 
document. 

S3019^    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  detennining 
allowable  costs.  Allowabihty  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the  costs.  Thus, 
allowabihty  of  costs  incurred  by  State, 
local  or  federaUy-recognized  hidian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  llie 
allowabihty  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122.  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowabihty  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circidar  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowabihty  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74.  "Principles  for 
Determining  Costs  Apphcable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowabihty  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisicms  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  t3Tl  part  31. 

§3019^    PwtodofavailaMHtyoffunds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obhgations  inciured  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

13019^    PurpoM  of  propsrty  standards. 

Sections  3019.31  through  3019.37  set 
forth  uniform  standards  governing 
management  and  disposition  of  pn^rty 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 
awarding  agencies  shall  require 
OKipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
TTie  recipient  may  use  its  own  property 
management  standards  and  procediues 
provided  it  observes  the  provisions  of 
§§3019.31  through  3019.37. 


§3019.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insiuvd  unless  required  by 
the  terms  and  conditions  of  the  award. 

S  3019.32    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  xmder  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encimiber  the  property  without 
approval  of  the  Federal  awarding 
agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  detramines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project  Use  in 
other  projects  shall  be  limited  to  those 
under  federaUy-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Federal  awarding  agency. 

fc)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b),  the  recipient 
shall  request  disposition  instructions 
bom  the  Federal  awarding  agency  or  its 
successor  Federal  awarding  agency.  The 
Federal  awarding  agency  ^all  observe 
one  or  more  of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obhgation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  feir 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  fi-om  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  estabhshed  that 


provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  ehgible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

}  301 9.33    Federally-owned  and  exempt 


(a)  Federally-owned  property. 

(1)  Title  to  federally-owned  property 
remains  vested  in  the  Federal 
Government.  Recipients  shall  submit 
annually  an  inventory  hsting  of 
federally-owned  property  In  their 
custody  to  the  Federal  awarding  agency. 
Upon  completion  of  the  award  or  when 
the  property  is  no  longer  needed,  the 
recipient  shall  reptort  the  property  to  the 
Federal  awarding  agency  for  further 
Federal  agency  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals"). 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obhgation 
to  the  Federal  Government  and  imder 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awardiiig  agency  not  estabUsh 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obhgation  to 
the  Federal  Government. 

S  3019.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
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equivalent  services,  imless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency  which  funded 
the  original  project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shaU  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
Federal  awarding  agency.  User  chaiges 
shall  be  treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  ofiset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  niunber. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government 


(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  apphcable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  (hsposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  yeara.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shaU,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utihzation,  and 
continued  need  for  the  equipment 

(4)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment 
Any  loss,  diamage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
estabhshed  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  th#recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  ciurent 
per  unitfeir  market  value  of  $5000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amoimt  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 


from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availabiUty  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  fix>m 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  inciured. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
ehgible  imder  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  hst 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  the 
Federal  awarding  agency  fails  to  issue 
disposition  instructions  within  the  120 
calendar  day  i>eriod,  the  recipient  shall 


44134      Federal  Register  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Rules  and  Regulations 

^ ^ '■ ■ 


apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  the  Federal  awarding 
agency  exercises  its  right  to  take  title, 
the  equipment  shaU  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§3019.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  imused  supplies 
exceeding  S5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federEdly- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  suppUes  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  for  equipment. 

(b)  The  recipirait  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  eqviivalent 
services,  imless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supphes. 

§3019.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  undw  an  award.  The 
Federal  awarding  agmcyties)  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulaticNos  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  date  first  produced 
under  an  award,  and 

(2)  Authorize  others  to  receive, 
reproduce,  pubUsh,  or  otherwise  use 
such  data  for  Federal  piuposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 


acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  piupose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  piupose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
§  3019.34(g). 

§  301 9.37    Property  trust  reiationslilp. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  imder  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  hens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standards 

%  301 9.40    Purpose  of  procurement 
standards. 

Sections  3019.41  through  3019.48  set 
forth  standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  othw  sehdces  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicidjle  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  OMB. 

§3010.41    Recipient  responsibmties. 
The  standards  containea  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
imder  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recoiuse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 


§3019.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  Indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreeraents.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
imsolidted  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  appfied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient 

§3019.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competitian.  The  recipient  shall  be 
alert  to  organizatioBal  conflicts  of 
interests  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensiue  objective  contractor  performance 
and  eliminate  imfiair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  bom  competing  for  such 
prociuements.  Awards  shall  be  made  to 
the  bidder  or  ofiisrot  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quahty  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§  301 9.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  prociuement  procediues.  These 
procediues  shall  provide  for,  at  a 
minimum,  that  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  section  apply. 
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(1)  Recipients  avoid  purchasing 
imnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  prociuement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  acciuate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  whidi  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
ofiferor  must  fulfill  and  all  other  &ctors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  descriptioii,  whenever 
practicable,  of  technicai  requirements  ia 
tnins  of  functions  to  be  perfanned  «r 
performance  required,  including  tlw 
range  of  acceptable  characteristics  or 
mininum  aocepti^le  standards. 

(iv)  Tlw  specnc  features  of  '^Hiai 
name  or  equal"  descriptions  tiiat 
bidders  ass  oequiiedto  meet  wbso  aach 
items  are  included  in  Ibe  solieltatkMi. 

(v)  The  acceptance,  to  Ikm  extant 
practicMe  aad  ec0ii(Hnicatly  feasiMe, 
offrnKJodteaBdeTwoegdiinenaoBwdfai 
the  metric  qrstSiD'Of'iiMasiaeniapk 
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d  cf  Sm  YoUovdag  gttf*  to  fttrtfaerlhls 
gsal. 

(pEnsMBtht  iiiilH iiuiaiii. 

iBJiiwillji  III  mini!  films,  and  woaeB's 
tuaineair  enfteipaises  are  used  to  the 
fuHsst  extent  pnolieriife. 

(2|  Mda  iflieaDalMD  <m 
vppotfxmiXaM  avaSaUe  and  > 
franier  for  purnhsesn  tind  rnntrft>  tfi 
encourage  aod  iacditate  pattici|MfiQii"by 
small  bwainesaes.  mtnmrky-owad  Com, 
aad  woHMn's  business  enterprises.      ~j^ 

(3)  Consider  in  Qte  ooDtradt  proqaj|[  ^ 
WhatlMrfinuconiMtingEiN-bHVflr  *  '^ 
oentiaots  intend  to  sidxieotract  with 
small  businesses.  Jiiiaori^-e%i«ed  Sow, 
and  womanli  bttsineas  antaqidsas.  ;  ^: 

,  |4)  £pcourage  ooattaqting  wiA 
nanssuttfums  aJmaM  fastnesaiwi. 

busUMNB  laatarpiisss  wha»  a  OQii^act  4e 
•^ ImelBr  one  of  ^hese Snas  ti^liinllr 


Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  Instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particidar 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
Involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

id)  Contracts  shall  be  made  only  widi 
responsible  contractors  who  possess  the 
poteatial  alHtity  to  perform  successfully 
under  die  tena  and  cimditions  of  the 
proposed  precapeaaent  ConsidOTation 
AtSl  be  givea  to  such  suiters  as 
ceabactor  inlayity.  recocd  of  past 
peifaiHiance,  tmaaaul  aad  technical 
or  aujesMhility  to  other 
neources.  bi  ootain 

wi&oertsin 
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o£EJ3.s  12549  and 
UtiUB.  "DefaamNBt  and  Siityaagion  " 

W  KadpiaMs  ih^  an  aaqueat.  make 
MMMOm  for  ^  Fedetd  awwtiag 
mmj^gn-mimi^Btyiimw  and 
jiaaeaNawnt  daawaants,  such  as 
t^oumH  for  pFspstali  yt  invVtaXkaa  ht 
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I  the 
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every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§3019.40    ProCTifsment  records. 

Prociuement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum; 

(a)  Basis  for  contractor  selection, 

(b)  Justification  for  lack  of 
competition  bids  or  offers  are  not 
obtained,  and 

(c)  Basis  for  award  cost  or  price. 

§9919.47    Contract  adminMrsMoit. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
confonneBce  with  uie  tenns,  conditHms 
and  spedficattons  of  the  contract  and  te 
ensure  adequate  aad  timely  follow  up  ^ 
all  puK^ses.  Recipients  shaU  evriuato 
coHtractor  performance  sod  documont, 
as  appropriate,  whether  conbvctois  '"-"-.  \ 
hare  met  the  terms,  conditicNis  aad  ' 
spectficatioas  of  the  contract. 


f1 

4il^^Dada  aJMwmtU  ia'^ 


nn  raai|Ment  shall  aachtde, 
additiaa  to  provisions  te  define  rsouad 
aad  complete  agreemant.  the  f  " 
psovisions  in  all  contracts.  The 
ferflewiog  provisioas  diall  also  be 
up^aA  to  sitboenlracts.' 

(a)  Conlraets  in  exosss  otHm  i 
puf<cba8e  fltresbold  shall  contain 
riayiuftiial  provisions  or  cenditiOBS 
that  afiow  for  administrative. 
oontxacXuai,  or  legal  eemedies  in 
instsBOSs  la  which  a<»atiactor  viotatM 
or  bceadhes  the  coatraot  tafms,  and 
pnMdda  ior  such  remedial  actions  as 
-wy  fas  approfHiate. 

^  All  oai^aots  in  asoDess  of  the  staal 
purrhairiT  thrrnti  i^^**"^'  ^..i*-«». 
soitiMe  prorisiaas  for  teRBindtian%f 
die  recipient,  innludhig  the  manner  by 
wbkdti  tenninatMm  shaU  be  effected  aad 
the  basis  for  settlament.  In  additiaa, 
such  contracts  shaM  describe  coaditleaa 
under  which  the  contract  may  be 
tenninated  for  defaoh  as  well  as 
comiitioas  where  the  oontiact  may  be 
laiiiiiaalnd  because  of  circumstances 
beyond  the  control  of  the  contractor. 

|c}  fbeept  as  othanriae  m^piiied  by 
statute,  an  awaid  that  lequtie*  the 
contracting  (or  GtdMoatiactiQg)  for. 
^.coBStiuotiaa  or  facility  improvements 
^jLtii  psovi^  im  tito«aaipMN  to  Mhnr 
j^fiMm  requiremsnts  aaiatingtoMd 
gUAiaatBes,  {MffonaaooB  bonas.  and 
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contract  or  subcontract  exceeds  $100,00. 
For  those  contracts  or  subcontracts 
exceeding  $100,000,  the  Federal 
awarding  agency  may  accept  the 
bonding  poUcy  and  reqiiirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shaU, 
upon  acceptance  of  his  bid,  execute 
such  contractual  dociunents  as  may  be 
required  within  the  time  spedfied. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  siueties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  piut:hase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  whidi  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

Reports  and  Records 

13019^    PurpoM  of  rsports  and  records. 

Sections  3019.51  through  3019.53  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 


and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  301 9.51    MonKorIng  and  reporting 
progreni  perfor  mince. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensiu« 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  Section 
3019.26. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  performance  reports  shall 
not  be  required  more  frequently  than 
quarterly  or,  less  fi«quently  than 
annually.  Annual  reports  shall  be  due 
90  calendar  days  after  the  grant  year; 
quarterly  or  semi-annual  reports  shall  be 
due  30  days  after  the  reporting  period. 
The  Federal  awarding  agency  may 
require  annual  reports  before  the 
anniversary  dates  of  multiple  years 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following. 

(1)  A  comparison  of  actual 
accompUshments  with  the  goals  and 
objectives  estabUshed  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  iiiformation 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  abiUty  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 


or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§3019.52    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency 
shall  require  recipients  to  use  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbuj-sement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provided  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by  ' 
the  Federal  awarding  agency  upoif 
request  of  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 
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(i)  When  funds  are  advanced  to 
recipients  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  csush  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(i^  Federal  aMmrding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  when  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
naitative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If.  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Fedmal  awarding  agency 
determines  that  a  recipient's  accounting 
sysfem  does  not  meet  the  standards  in 

§  3019.21,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
put  1320. 


(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 
'     (4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  Ueu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  acciuacy  of  reporting. 

§  301 9.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
dociunents.  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  Federal  awarding 
agency.  The  only  exceptions  are  the 
following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  htigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  fimds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  appUcable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  {>ossess  long 
term  retention  value.  However,  in  order 
to  avoid  dupUcate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 


of  the  United  States,  or  any  of  their  diily 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
dociunents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  disciission  related  to  such 
dociunents.  Hie  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  receipts  that  limit  public 
access  to  the  records  of  recipients  that 
are  pertinent  to  an  award,  except  when 
the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosiu^  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
sulHnits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  sulnnitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§  301 9.60    Purpose  of  termination  and 
enforcement 

Sections  3019.61  and  3019.62  set 
forth  uniform  suspension,  termination 
and  enforcement  procedures. 
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13019.61    Termination. 

(a)  Awards  may  be  tOTminated  in 
whole  or  in  part  only  if  paragraphs 
(a)(1).  (a)(2)  or  (a)(3)  of  this  section 
apply. 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agency 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accompU^  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)(1)  or  (2)  of  this  section. 

(b)  If  costs  are  allowed  imder  an 
award,  the  responsibihties  of  the 
recipient  referred  to  in  §  3019.71(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

{3019.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may,  in  addition  to  imposing 
any  of  the  special  conditions  outlined  in 
§  3019.14,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circxunstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compUance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  ciurent  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 


(b)  Healings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportimity  for  hearing,  appeal,  or  other' 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

{c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obUgations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notice 
of  suspension  of  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs   ' 
(c)(1)  and  (c)(2)  of  this  section  apply. 

(1)  The  costs  result  from  obUgations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  &om  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  §  3019.13). 

Subpart  D— After-ttie-Award 
Requirements 

§3019.70    Purpose. 

Sections  3019.71  tiutmgh  3019.73 
contain  closeout  procediues  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§3019.71    Cloeeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  Uquidate  all  obligations 
inciured  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 


(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbiusable  costs  under 
the  award  being  closed  out. 

(d)  The  recipient  shall  prompUy 
refund  any  balances  of  unobhgated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  imretumed 
amoimts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
setUement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  shall  accoimt  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  fi-om  the 
Federal  Government  in  accordance  with 
§§  3019.31  through  3019.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amoimt  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  fi'om  the  final 
audit. 

§  301 9.72    Subsequent  adjustments  and 
continuing  rsspon8it>iiities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  3019.26. 

(4)  Property  management 
requirements  in  §§  3019.31  through 
3019.37. 

(5)  Records  retention  as  required  in 
§3019.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  3019.73(a), 
including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing-responsibilities  of  the 
recipient,  as  appropriate. 

§  301 9.73    Coilection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amoimt  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
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Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by: 

(1)  Making  an  administrative  ofiset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  v«rith  4  CFR  Chapter  n, 
"Federal  Claims  Collection  Standards." 

Appendix  A — Contract  ProTisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246,  "Equal 
Employment  Opportunity,"  as  amended  by 
E.O.  11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Oppcntunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60.  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— All 
contracts  and  subgrants  in  excess  of  $2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7>— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 


include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  8-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Etepartment  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  detemiination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Vlhen 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2000  for  construction 
contracts  and  in  excess  of  $2500  for  other 
contracts  that  involve  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  Sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  327-333),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under  Section 
102  of  the  Act,  each  contractor  shall  be 
required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standwd  work  week  is 
pennissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  IMi 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  dq  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Riglits  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 


Nonprofit  Organizations  and  Small  Business 
Firms  Under  Govertunent  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Qean  Air  Act  (42  U.S.C.  7401  et.  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.].  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C 
1251  et  seq.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  J 352>— Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
coimection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — All  parties  doing  business  with 
the  Depwrtment  of  Agriculture  should  consult 
the  Department's  regulations  for  debarment 
and  suspension  found  at  7  CFR  3017.  No 
contract  shall  be  made  to  parties  listed  on  the 
General  Services  Administration's  List  of 
Parties  Excluded  from  Federal  Procurement 
or  Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  imder  statutory  or 
regulatory  authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principal  employees. 

[FR  Doc.  95-19744  Filed  8-23-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Docket  No.  28311] 

Review  of  Existing  Rules 

AOENCYLFederal  Aviation 
Administration,  DOT. 
ACTION:  Proposed  Regulatory  Review 
Program;  Request  for  comments. 

SUMMARY:  To  make  the  regulatory 
process  more  responsive  to  the  needs  of 
the  public  and  regulated  industry,  the 
FAA  has  included  in  its  strategic  plan 
to  imdertake  periodic  reviews  of  its 
existing  regulations.  This  document  sets 
forth  the  Federal  Aviation 
Administration's  (FAA)  plan  to  perform 
futiue  reviews  and  soUdts  comments. 
DATES:  Comments  concerning  this 
program  must  be  received  on  or  before 
November  22. 1995. 
ADDRESSES:  Send  comments  on  diis 
notice  in  triplicate,  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-2eo). 
Docket  No.  28311, 800  Independence 
Avenue,  SW.,  Waslungton,  DC,  20591, 
or  faxed  to  (202)  267-7257.  Comments 
also  may  be  submitted  via  the  Internet 
to  nprmcmtsdmail. hq.faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  A.  Christie,  Director,  Office  of 
Rulemaking.  800  Independence  Ave., 
SW.,  Washington,  DC  20591.  telephone 
(202) 267-9677. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  the  FAA  has  conducted  several 
regulatory  reviews. 

On  January  10, 1994.  the  FAA 
published  in  the  Fefleral  Register  (59 
FR 1362)  a  notice  that  it  was  initiating 
a  short-term  regulatory  review  in 
response  to  a  recommendation  from  the 
President's  National  Conunission  to 
Ensure  a  Strong  Competitive  Airline 
Industry.  The  notice  requested  each 
commenter  to  limit  himself/herself  in 
identifying  only  the  top  three  issues/ 
regulations/or  problems  that  needed 
attention.  In  response  to  this  notice,  the 
FAA  received  more  than  400  comments 
from  184  comraenters.  The  agency 
reviewed,  analyzed,  published  a 
summary  and  disposition  of  all 


comments,  and  revised  its  regulatory 
agenda  based  on  them. 

Similarly,  in  early  1992,  pursuant  to 
an  Executive  Order  issued  by  then- 
President  Bush,  the  Department  of 
Transportation  (DOT)  and  each  of  its 
modal  administrations  reviewed  all 
existing  regulations.  Following  a 
sohdtation  for  public  comments 
pubUshed  in  the  Federal  Register  (57 
FR  4744,  February  7, 1992).  the  FAA 
received  more  than  300  comments  from 
30  commenters.  The  agency  reviewed 
the  Federal  Aviation  Regulations  taking 
into  consideration  the  conunents 
received  and  revised  its  regulatory 
agenda  and  priorities  accordingly. 

Our  experience  with  the  tixive  two 
reviews  has  shown  that  there  is  great 
value  in  obtaining  pubUc  input  to  the 
agency's  regulatory  agenda  and 
priorities  regardless  of  whether  such 
input  is  an  affirmation  of  the  direction 
the  agency  is  going  or  an  indicaticm  of 
a  need  to  alter  course.  A  pubUc  agency 
must  keep  itself  informed  of  public  need 
as  well  as  the  impact  its  activities  have 
on  those  regulated.  For  the  reasons 
stated,  the  FAA  would  like  to  continue 
to  obtain  pubhc  input  on  its  regulatory 
agenda  and  priorities.  Accordingly,  the 
agency  intends  to,  on  a  periodic  basis, 
request  pubUc  comments  for  the 
purpose  of  assistance  in  detennining  its 
future  regulatory  agenda  and  priorities. 
In  both  the  1992  and  1994  efforts,  the 
agency  determined  the  pubhc  deserved 
some  type  of  response  by  the  agency  to 
its  comments.  As  a  result,  in  each  case, 
the  FAA  pubhshed  a  siunmary  of  the 
comments  received  with  an  agency 
disposition  of  each  comment  The 
summary,  analysis,  and  disposition 
proved  to  be  resource  intensive.  Since 
the  agency's  resources  are  limited,  the 
expenditure  of  resotux»s  in  such 
reviews  must  be  kept  under  control  if 
they  are  not  to  have  a  negative  impact 
on  our  efforts  to  keep  re^ilations 
current.  In  addition,  rulemaking  actions 
normally  reqtiire  anywhere  from  18  to 
36  months  to  complete.  For  these 
reasons,  the  FAA  proposes  to  hold  such 
reviews  every  3  years,  and  as  in  the 
1994  review  limit  the  commenters  input 
to  the  three  issues  he/she  considers 
most  urgent. 


FAA  Plan  for  Periodic  Regulatory 
Reviews 

Beginning  January  1997,  and  every  3 
years  thereafter,  the  FAA  proposes  to 
conduct  comprehensive  regulatory 
reviews.  The  review  will  be  initiated 
with  a  pubUshed  announcement  in  the 
Federal  Registo*  inviting  the  pubUc  to 
identify  those  regulations,  issues,  or 
subject  areas  that  should  be  reviewed  by 
the  FAA.  In  order  to  focus  on  those 
areasxif  greatest  interest  and  to 
effectively  manage  agency  resoim:es, 
commenters  will  be  expected  to  limit 
their  input  to  the  three  issues  they 
consider  most  lugent.  The  FAA  will 
review  the  issues  addressed  by  the 
commenters  against  its  regulatory 
agenda  and  rulemaking  program  efforts, 
and  adjust  its  regulatory  priorities 
consistent  with  its  statutory  authority 
and  responsibiUties. 

At  the  end  of  this  process,  the  FAA 
wiU  pubUsh  a  siunmary  and  general 
disposition  of  the  comments  and 
indicate,  where  appropriate,  how  its 
regulatory  priorities  will  be  adjusted. 

CoBaments  Invited  . 

The  FAA  is  ciurently  soUdting 
comments  on  this  periodic  regidatory 
review  plan.  Specifically,  the  FAA 
would  like  to  receive  comment  on: 

1.  The  frequency  of  the  reviews  (i.e., 
every  3  years); 

2.  The  method  for  concluding  the 
review  (pubUcation  of  a  doctunent 
containing  the  siunmary  and  disposition 
of  comments  received);  and 

3.  Limiting  each  commenter  in 
identifying  the  three  most  important 
issues  or  areas  that  he/she  beUeves  are 
appropriate  for  attention. 

The  FAA  seeks  comments  on  the 
above  issues  to  faciUtate  the  adoption  of 
a  continuing  regulatory  review  process 
that  is  responsive  to  concerns  raised  by 
the  pubhc,  assists  the  agency  in  setting 
its  priorities  for  future  regulatory  action, 
and  considers  available  regulatory 
resoiut»s. 

Issued  in  Washington,  DC.  on  Augtut  18. 
1995. 
AatlMBy  J.  Brederick, 

Associate  Administrator  for  Regulation  and 

Certification. 

[FR  Doc.  9&-21018  Filed  8-23-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

PockMNo.R-0807] 

DEPARTMENT  OFTHE  TREASURY 

31  CFR  Part  103 

mN1506-AA1t 

Amendment  to  the  Bank  Secrecy  Act 
RaguiaUon*  Relating  to  Recordkeeping 
for  Funds  Transfers  and  Transmittais 
of  Funds  by  Financiai  instituttons 

AOENCY:  Board  of  Govemois  of  the 

Federal  Reserve  System:  Department  of 

theTreasiuy. 

action:  Joint  final  rule;  delay  of 

effective  date. 

SUMMARY:  On  January  3. 1995,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN)  of  the  Department  of  the 
Treasury  (Treasury)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  jointly  pubUshed  a  final 
rule  that  requires  enhanced 
recordkeeping  related  to  certain  funds 
transfers  and  transmittals  of  funds  by 
finanrinl  institutions,  effective  January 
1, 1996.  (60  FR  220).  The  Treasury  and 
the  Board  have  delayed  the  efiiective 
date  of  the  joint  final  rule  imtil  April  1, 
1996,  because  of  the  uncertainty  by 
financial  institutions  as  to  their 
responsibiUties  under  the  joint  final  rule 
with  respect  to  international  transfers 
pending  final  action  on  proposed 
amendments  to  the  rule,  which  are 
pubUshed  elsewhere  in  today's  Federal 
Register. 

EFFECTIVE  DATES:  Effective  August  24, 
1995,  the  effective  date  of  the  joint  final 
rule  pubUshed  on  January  3, 1995,  at  60 
FR  220,  is  delayed  until  April  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  Roger  Weiner,  Assistant 
Director,  202/622-0400;  Stephen  R. 
KroU,  Legal  Counsel,  703/905-3534;  or 
Nina  A.  Nichols,  Attorney-Advisor,  703/ 
905-3598,  FinCEN. 

Board:  Louise  L.  Roseman,  Associate 
Director,  202/452-2789;  Gayle  Brett, 
Manager,  Fedwire  Section,  202/452- 
2934 ;  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 
OUver  Ireland,  Associate  General 
Counsel.  202/452-3625;  or  Elaine 
BoutiUer,  Senior  Coimsel  202/452-2418, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson,  202/452- 
3544. 

The  effective  date  of  the  joint  final 
rule  pubUshed  by  the  Board  and 
Treasury  at  60  FR  220,  January  3. 1995. 


is  delayed  for  three  months  fiom 
January  1, 1996  to  April  1, 1996. 

In  conaurence: 

By  the  Board  of  Govemois  of  the  Federal 
Reserve  System,  August  17, 1995. 
WilUm  W.  Wiles, 
Secretary  to  the  Board. 

By  the  Department  of  the  Treasury, 

Dated:  July  31. 1995. 
Stanley  E.  Motris, 

Director,  FinaiKi3t  Crimes  Enforcement 
Netwoii. 

FR  Doc  95-20841  Filed  08-13-05;  8:45  a.m. 
MLUNQ  C0DC8:  «t1«-«1-P, ' 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  21d 

[Regulation  S;  Dodwt  No.  R-0e07] 

ReimtMirsement  for  Provkling  Rnanciai 
Records;  Recordkeeping 
Requirements  for  Certain  Financial 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  January  3, 1995,  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board)  pubUshed  a  final  rule 
that  estabUshed  Subpart  B  of  Regulation 
S  (60  FR  231),  which  cross-references 
the  substantive  provisions  of  a  joint  rule 
adopted  by  the  Board  and  the 
Department  of  the  Treasury  on  the  same 
day.  The  joint  rule  requires  enhanced 
recordkeeping  related  to  certain  funds 
transfers  and  transmittals  of  funds  by 
*  finaiudal  institutions.  The  Board  and  the 
Department  of  the  Treasury  have 
delayed  the  effective  date  of  the  joint 
final  rule  until  April  1, 1996,  becatise  of 
the  uncertainty  by  financial  institutions 
as  to  their  responsibiUties  under  the 
joint  final  rule  with  respect  to 
international  transfers  pending  final 
action  on  proposed  amendments  to  the 
rule,  which  are  pubUshed  elsewhere  in 
today's  Federal  Register.  Because 
Subpart  B  of  Regulation  S  reUes  on  die 
Joint  final  rule  for  its  substantive 
provisions,  its  effective  date  is  also 
delayed  until  April  1, 1996. 
EFFECTIVE  DATES:  Effective  August  24. 
1995,  the  effective  date  of  the  final  rule 
pubUshed  on  January  3, 1995,  at  60  FR 
231,  is  delayed  imtil  April  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L  Roseman,  Associate  Director, 
202/452-2789;  Gayle  Brett,  Manager, 
Fedwire  Section,  202/452-2934; 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems;  Oliver  Ireland, 
Associate  General  Counsel,  202/452- 


3625;  or  Elaine  BoutiUer,  Senior 
Counsel  202/452-2418,  Legal  Division, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  202/452-3544. 

The  effective  date  of  the  final  rule 
pubUshed  by  the  Board  at  60  FR  231. 
January  3, 1995,  is  delayed  for  three 
months  from  January  1, 1996,  to  April 
1. 1996. 

By  the  Board  of  Governors  of  the  Federal 
Reserve  Systran,  August  17, 199S. 

William  W.  Wiles, 

Secretary  to  the  Board. 

[FR  Doc  95-20843  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RiN  1S06-AA17 

Amendment  to  tlw  Bank  Secrecy  Act 
Reguiattons  Reiating  to  Orders  for 
Trsnsmittais  of  Funds  by  Financiai 
instituttons 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasiuy.  » 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  January  1995 ,  the 
Department  of  the  Treasiuy  (Treasiuy), 
through  its  Financial  Crimes 
Enforcement  Network  (FinCEN), 
adopted  a  final  rule  (60  FR  234,  January 
3, 1995)  requiring  financial  institutions 
that  transmit  funds  to  include  in 
transmittal  orders  certain  information 
(the  travel  rule).  On  the  same  date. 
Treasury,  through  FinCEN,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  jointly 
adopted  a  final  rule  (60  FR  220,  January 
3, 1995)  requiring  financial  institutions 
to  obtain  and  retain  certain  information 
about  parties  to  transmittals  of  funds 
(the  joint  rule).  In  response  to  requests 
from  the  banking  industry,  Treasury  and 
the  Board  have  issued  proposed 
amendments  to  the  joint  rule,  and 
Treasury  has  proposed  conforming 
amendments  to  the  travel  rule  (see 
documents  pubUshed  elsewhere  in 
today's  Federal  Register).  In  order  to 
provide  financial  institutions  subject  to 
the  rules  sufficient  time  to  adapt  their 
funds  transmittal  systems  to  comply 
with  the  rules  as  they  are  proposed  to 
be  amended,  the  effective  date  of  the 
travel  rule  is  hereby  delayed  from 
January  1, 1996  to  April  1, 1996.  The 
e^ctive  date  of  the  joint  rule  has  also 
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been  delayed  from  January  1, 1996  to 
April  1, 1996  (see  document  pubUshed 
elsewhere  in  today's  Federal  Register). 
EFFECTIVE  DATES:  Effective  August  24, 
1995,  this  dociunent  delays  the  effective 
date  of  the  final  rule  pubUshed  at  60  FR 
234,  January  3, 1995,  until  April  1, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Weiner,  Assisttot  Director,  Office 
of  CompUance  and  Enforcement,  202/ 
622-0400;  Nina  A.  Nichols,  Attorney- 
Advisor,  Office  of  Legal  Counsel,  703/ 
905-3598. 

The  effective  date  of  the  final  rule 
issued  by  Treasury  and  pubUshed  at  60 
FR  234,  January  3, 1995,  is  delayed  for 
three  months,  from  January  1, 1996  to 
April  1, 1996. 

Dated:  July  31, 1995. 
Stanley  E.  Monis, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  95-20844  Filed  8-23-95;  8:45  am] 
SHJJNQ  oooe  4«»-e3-P 
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FEDERAL  RESERVE  SYSTEM 
IDoclwtNo.R-0888] 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
nN1506^AA1« 

Amendment  to  ttie  Bank  Secrecy  Act 
Regulations  Relating  to  Recordlteeping 
for  Funds  Transfers  and  Transmittals 
of  Funds  by  Banks  and  Other  Financial 
Institutions 

AGENCY:  Department  of  the  Treasury; 
Board  of  Governors  of  the  Federal 
Reserve  System. 
ACTION:  Joint  proposed  rule. 

SUMMARY:  hi  January  1995,  the  Fmandal 
Crimes  Enforcement  Network  (FinCEN) 
of  the  Department  of  the  Treasury 
(Treasury)  and  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
jointly  published  a  final  rule  that 
requires  enhanced  recordkeeping 
related  to  certain  funds  transfers  and 
transmittals  of  funds  by  financial 
institutions  (the  joint  rule).  Also  in 
January  1995,  the  Treasury  adopted  a 
companion  rule,  known  as  the  travel 
rule,  that  requires  financial  institutions 
to  include  in  transmittal  orders  certain 
information  that  must  be  maintained 
imder  the  joint  rule.  The  joint  rule  sets 
forth  definitions  of  terms  used  in  both 
rules.  The  original  effective  date  of  these 
rules  was  January  1, 1996.  Subsequent 
to  adoption  of  these  rules,  several  banks 
have  expressed  concerns  to  the  Treasury 
and  the  Board  that  compliance  with  the 
joint  rule  and  the  travel  rule  would  be 
comphcated  if  the  parties  to  an 
international  transfer  were  defined 
differently  in  the  Bank  Secrecy  Act 
regulations  than  they  are  defined  in  the 
Uniform  Commercial  Code  Article  4A. 
The  Treasury  and  the  Board  have 
proposed  amendments  to  the  joint  rule's 
definitions  and  technical  conforming 
changes  to  the  substantive  provisions  of 
the  joint  rule  to  conform  the  meanings 
of  the  definitions  of  the  parties  to  an 
international  transfer  to  their  meanings 
under  Article  4A  of  the  Uniform 
Commercial  Code.  These  proposed 
amendments  are  intended  to  reduce 
confusion  of  banks  and  nonbank 
financial  institutions  as  to  the 
apphcabiUty  of  the  joint  rule  and  the 
travel  rule  and  to  reduce  the  cost  of 
complying  with  the  niles'  requirements. 
The  Treasiuy  and  the  Board  believe  that 
the  proposed  amendments  will  not  have 
a  material  adverse  effect  on  the  rules' 
usefulness  in  law  enforcement 
investigations  and  proceedings.  The 
proposed  amendments  should  not  affect 


a  bank's  responsibiUties  imder  the  rules 
with  respect  to  domestic  funds  transfers. 
Due  to  the  vmcertainties  resulting  from 
these  proposed  amendments,  the 
Treasiuy  and  the  Board  have  delayed 
the  effective  date  of  the  joint  rule;  a 
document  delaying  the  effective  date  of 
the  final  joint  rule  imtil  April  1, 1996, 
is  pubUshed  elsewhere  in  today's 
Federal  Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  25,  1995. 

ADDRESSES:  Each  comment  should  be 
sent  separately  to  both  the  Treasiuy  and 
the  Board  at  the  following  addresses: 

Treasury:  Office  of  Regulatory  PoUcy 
and  Enforcement,  Financial  Crimes 
Enforcement  Network,  Department  of 
the  Treasury,  2070  Chain  Bridge  Road, 
Vienna,  VA  22182,  Attention:  Funds 
Tnmsfer  NPRM.  Comments  may  be 
inspected  between  10:00  a.m.  and  4:00 
p.m.  at  the  Treasury  Library,  located  in 
room  5030, 1500  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  Persons  wishing 
to  inspect  the  conunents  submitted 
should  request  an  appointment  at  the 
Treasury  Library,  202/622-0990. 

Board:  Comments,  which  should  refer 
to  Docket  No.  R-0888,  may  be  mailed  to 
Mr.  WiUiam  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  deUvered  to 
Room  B-2222  of  the  Eccles  building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
N.W.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  Rules 
Regarding  AvailabiUty  of  Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  Roger  Weiner,  Assistant 
Director,  202/622-0400;  Stephen  R. 
Kroll,  Legal  Counsel,  703/905-3534;  or 
Nina  A.  Nichols,  Attorney-Advisor,  703/ 
905-3598,  FinCEN. 

Board:  Louise  L.  Roseman,  Associate 
Director,  202/452-2789;  Gayle  Brett, 
Manager,  Fedwire  Section,  202/452- 
2934;  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 
OUver  Ireland,  Associate  General 
Counsel,  202/452-3625;  or  Elaine 
Boutilier,  Senior  Counsel,  202/452- 
2418,  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson,  202/452- 
3544. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

The  statute  generally  referred  to  as  the 
Bank  Secrecy  Act  (BSA)  (Pub.  L.  91- 
508,  codified  at  12  U.S.C.  1829b  and 
1951-1959,  and  31  U.S.C.  5311-5330) 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings. 
The  authority  of  the  Secretary  to 
administer  the  BSA  has  been  delegated 
to  the  Director  of  FinCEN.  The  BSA  was 
amended  by  the  Annunzio-WyUe  Anti- 
Money  Laimdering  Act  of  1992  (Pub.  L. 
102-550),  which  authorizes  the 
Treasury  and  the  Board  to  prescribe  " 
regulations  to  require  maintenance  of 
records  regarding  domestic  and 
international  funds  transfers.  The 
Treasury  and  the  Board  are  required  to 
promulgate  jointly,  after  consultation 
with  state  banking  supervisors, 
recordkeeping  requirements  for 
international  funds  transfers  by 
depository  institutions  and  nonbank 
financial  institutions.  The  Treasury  and 
the  Board  are  required  to  consider  the 
usefulness  of  recordkeeping  rules  for 
international  funds  trtinsfers  in 
criminal,  tax,  or  regulatory 
investigations  or  proceedings  and  the 
effect  of  such  rules  on  the  cost  and 
efficiency  of  the  payments  system.  The 
Treasury  and  the  Board  are  authorized 
to  promulgate  regulations  for  domestic 
funds  transfers  by  depository 
institutions.  The  Treasury,  but  not  the 
Board,  is  authorized  to  promulgate 
recordkeeping  and  reporting 
requirements  for  domestic  funds 
transfers  by  nonbank  financial 
institutions. 

In  January  1995,  the  Treasury  and  the 
Board  jointly  published  enhanced 
recordkeeping  requirements  related  to 
certain  funds  transfers  and  transmittals 
of  funds  by  banks  and  other  financial 
institutions,  in  accordance  with  the  BSA 
(60  FR  220,  January  3,  1995).  At  the 
same  time,  the  Treasury  adopted  a 
companion  rule,  known  as  the  travel 
rule,  that  requires  financial  institutions 
to  include  in  transmittal  orders  certain 
information  that  must  be  retained  under 
the  joint  rule  (60  FR  234,  January  3, 
1995).  The  joint  rule  sets  forth 
definitions  of  terms  used  in  both  rules. 
These  rules  were  scheduled  to  become 
effective  on  January  1. 1996. 

n.  Industry  Concerns  Regarding 
Definition  of  Parties  to  an  International 
Funds  Transfer 

Subsequent  to  adoption  of  these  rules, 
several  large  banks  as  well  as  bank 
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counsel  have  advised  the  Treasury  and 
the  Board  that  compliance  with  the  joint 
rule  and  the  travel  rule  would  be 
comphcated  if  the  parties  to  an 
international  funds  transfer  were 
defined  differently  in  the  joint  rule  than 
they  are  in  the  Uniform  Commercial 
Code  Article  4A  (UCC  4A).  Under  the 
joint  rule  adopted  in  January,  the  first 
U.S.  bank  office  that  handles  an 
incoming  international  funds  transfer  is 
defined  as  the  originator's  bank. '  Under 
UCC  4A  and  the  Board's  Regulation  J 
governing  Fedwire  transfers  (12  CFR 
Part  210,  subpart  B),  which  incorporates 
UCC  4A,  if  the  U.S.  bank  receives  a 
payment  order  firom  a  foreign  bank  and 


executes  a  corresponding  payment  order 
to  a  subsequent  receiving  bank,  the  first 
U.S.  bank  would  be  deemed  an 
intermediary  bank  rather  than  the 
originator's  bank.  Large  banks  that 
regularly  process  international  funds 
transfers  beUeve  that  substantial 
confusion  would  result  from  defining 
the  parties  to  an  international  funds 
transfer  for  the  purposes  of  the  BSA 
rules  differently  fiom  the  manner  in 
which  they  are  defined  under  UCC  4A. 
In  addition  to  the  confusion  created 
by  defining  the  parties  to  an 
international  funds  transfer  in  a  manner 
that  is  not  consistent  with  the  roles  of 
the  parties  as  defined  by  UCC  4A, 


several  banks  have  indicated  that  they 
beUeve  the  difference  between  the  BSA 
and  the  UCC  4A  definitions  may  cause 
certain  problems  in  the  apphcation  of 
the  joint  rule  and  the  travel  rule  to 
international  funds  transfers.  The 
following  chart  depicts  a  hypothetical 
funds  transfer  that  serves  to  illustrate 
the  operational  issues  raised  by  the 
industry  representatives  if  the  first  U.S. 
bank  in  an  incoming  international  funds 
transfer  were  deemed  to  be  the 
originator's  bank  and  the  last  U.S.  bank 
in  an  outgoing  international  funds 
transfer  were  deemed  to  be  the 
beneficiary's  bank: 


Parties  to  transfer 

Definitions  of  bank  and  Fl  parties  to  transfer  limited 
to  US  offices  (rule  published  in  January  1995) 

Definitfons  ttwt  conform  to  UCC 

4A  meanings  (proposed  amended 

rule) 

German  Company „ 

German  Bank  1  ,. 

German  Bank  2 

Originatof/Transmittor _ 

Originator's  bank/Transmittor's  R 

Intermedary  bank/Intermediary's  Fl  ....« 

Beneficiary's  bank/Recipienfs  Fl 

Originator/Transmitfor. 
Originator's  banic/Transmittor's  Fl. 
Intermediary  bank/lntermedtary  Fl. 
Intennediary  bank/Intermediary  Fl. 
Intermediary  bank/Intermediary  Fl. 
Intermediary  bank/Intermediary  Fl. 
BenefkJiary's  tank/Recipienrs  Fl. 
BerwfKiary/RectpterTt. 

New  York  Bark  1  _ „^ 

New  York  Bank  2  ..«•......••••••.•...•••..•• 

California  Bank „ 

Japanese  Bank 

Japanese  Company 

Beneffciary/Recipient _ ., 

w-          , 

In  this  transfer,  a  German  company 
instructs  its  bank  (German  Bank  1)  to 
send  a  dollar  payment  to  Japanese  Bank 
for  credit  to  a  Japanese  company. 
German  Bank  1  forwards  the  payment 
instructions  to  its  correspondent, 
German  Bank  2.  German  Bank  2  sends 
the  payment  instructions  via  SWIFT  to 
its  New  York  correspondent.  New  York 
Bank  1.  New  York  Bank  1  executes  a 
payment  order  via  CHIPS  to  New  York 
Bank  2.  New  York  Bank  2  forwards  the 
payment  order  via  Fedwire  to  Cahfomia 
Bank.  CaUfomia  Bank  sends  the 
payment  order  via  SWIFT  to  Japanese 
Bank,  which  credits  the  accoiuit  of  the 
Japanese  company. 

m.  Definitions  Under  Joint  Rule  as 
Published  in  January  1095 

Under  the  joint  rule  as  adopted  in 
January,  German  Bank  2  is  defined  as 
the  originator  (transmitter)  of  the 
transfer,  because  it  is  the  sender  of  the 
first  payment  order  ^  in  a  funds  transfer 
and  New  York  Bank  1  is  defined  as  the 
originator's  bank  (transmittor's  financial 
institution).  Japanese  Bank  1,  which  is 
neither  a  bank  nor  a  financial  institution 
under  the  BSA  definitions,  is  defined  as 


'  The  originator's  bank  is  defined  as  "the 
receiving  bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is  not  a  bank, 
or  the  originator  if  the  originator  is  a  bank." 
(103.11(w))  A  receiving  bank  is  derined  as  "the 
bank  to  which  the  sender's  instruction  is 
addreaaed."  (103.11(aa)]  As  the  definition  of  bank 


the  beneficiary  and  CaUfomia  Bank  is 
defined  as  the  beneficiary's  bank.  In  the 
example.  New  York  Bank  1  as 
originator's  bank  would  be  subject  to  the 
following  requirements  under  the  joint 
rule: 

A.  Obtain  and  retain  the  name  and 
address  of  German  Bank  2  (the 
originator)  (103.33(e)(l)(i)).  New  York 
Bank  1  generally  would  have  a  record  of 
the  name  and  address  of  German  Bank 
2,  which  in  virtually  all  cases  would  be 
an  accountholder  at  New  York  Bank  1. 
In  the  rare  case  in  which  German  Bank 
2  is  not  an  estabUshed  customer  of  New 
York  Bank  1,  New  York  Bank  1  would 
be  required  to  obtain  this  information. 

B.  Have  the  capability  to  retrieve  the 
record  of  the  funds  transfer  by  name  or 
account  number  of  German  Bank  2 
(103.33(e)(4)).  All  financial  institutions 
are  ciurently  subject  to  the  general 
retrievabihty  requirements  under 
section  103.38(d),  which  states  that  all 
records  required  to  be  retained  under  31 
CFR  Part  103".  .  .  shall  be  filed  or 
stored  in  such  a  way  as  to  be  accessible 
within  a  reasonable  time,  taking  into 
consideration  the  nature  of  the  record, 
and  the  amount  of  time  expired  since 


is  limited  to  an  "agent,  agency,  branch  or  office 
within  the  United  States"  (103.11[c)J,  a  receiving 
bank  must  be  a  U.S.  banking  office,  and  therefore 
the  originator's  bank  is  the  first  U.S.  banking  office 
to  handle  the  transfer. 

2  A  payment  order  is  defined  as  "an  instruction 
of  a  sender  to  a  receiving  bank "  (31  CFR 


the  record  was  made."  While  the 
requirements  of  the  joint  rule  emphasize 
the  need  for  an  originator's  bank  to  have 
the  capabiUty  to  retrieve  funds  transfer 
records  by  name  or  account  number  of 
the  originator,  the  bank  would 
nonetheless  have  to  have  the  capabiUty 
to  retrieve  these  records  if  it  were 
deemed  to  be  an  intermediary  bank. 

C.  Comply  with  the  verification 
requirements  if  German  Bank  2  is  not  an 
established  customer  (103.33(e)(2)).  If 
German  Bank  2  were  not  an  estabUshed 
customer  of  New  York  Bank  1  (a 
situation  that  would  occur  only  rarely), 
New  York  Bank  1  would  have  to  comply 
with  the  joint  rule's  verification 
requirements.  This  would  require 
manual  intervention  in  what  is 
generally  a  highly  automated  process, 
and  the  Treasury  and  the  Board  do  not 
beUeve  that  the  resulting  information 
would  be  highly  useful  to  law 
enforcement. 

In  addition,  under  the  travel  rule,  the 
originator's  bank  and  each  intennediary 
hank  (if  the  information  is  received  from 
the  sender)  would  be  required  to: 

D.  Include  the  name,  address,  and 
account  number  of  German  Bank  2  in 
the  payment  order  it  executes  (103.33(g) 


103.11(y))  As  noted  above,  a  receiving  bank  i* 
defined  as  "the  bank  to  which  the  sender's 
iiutruction  is  addressed."  Because  the  BSA  rules 
limit  the  definition  of  bank  to  an  office  within  the 
United  States,  the  instruction  of  a  sender  to  the  first 
U.S.  benlung  office  is  defined  a*  the  first  payment 
order. 
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(1)  and  (2)).  New  York  Bank  1  typically 
would  include  in  the  payment  order  it 
executes  the  SWIFT  Bank  Identification 
Code  (BIC)  or  CHIPS  Universal 
Identifier  (UID)  of  German  Bank  2  (the 
originator),  rather  than  German  Bank  2's 
name,  address,  and  accoimt  niunber. 
The  Treasury  believes  that  use  of  a 
widely-used  industry  code,  such  as  a 
BIC,  UID,  or  routing  number,  to  identify 
the  transmittor  constitutes  compliance 
with  the  travel  rule  requirement  to 
include  the  name,  address,  and  accoimt 
number  of  the  transmittor  in  subsequent 
payment  orders. 

mformation  pertaining  to  German 
Bank  2  may  not  be  retained  in  all 
subsequent  payment  orders,  however, 
because  German  Bank  2  generally  would 
be  identified  as  the  instructing  bank, 
rather  than  the  originator's  bank,  in  the 
CHIPS  message  sent  by  New  York  Bank 
1.  While  the  identification  of  the  bank 
included  in  the  originator's  bank  field 
generally  is  retained  in  subsequent 
payment  orders,  the  identification  of  the 
bank  in  the  instructing  bank  field  may 
change  in  subseauent  payment  orders.^ 

Caufomia  Bamc,  as  beneficiary's  bank, 
would  be  required  under  the  joint  rule 
to  (1)  retain  \he  information  contained 
in  the  payment  order  sent  by  New  York 
Bank  2  (103.33(e)(l)(iii)):  (2)  have  the 
capability  to  retrieve  the  record  of  the 
funds  transfer  by  name  or  accoimt 
number  of  Japemese  Bank  (103.33(e)(4)); 
and  (3)  comply  with  the  verification 
requirements  if  Japanese  Bank  is  not  an 
established  customer  (103.33(e)(3)). 

IV.  EfEsct  of  Proposed  Amendment 

If  New  York  Bank  1  and  California 
Bank  in  the  example  above  were 
considered  to  be  intermediary  banks 
instead  of  the  originator's  bank  and 
beneficiary's  bank,  respectively,  under 
the  BSA  rules,  they  would  be  required 
under  the  joint  rule  to  retain  a  copy  of 
the  payment  order  they  accept 
(lG3.33(e)(l)(ii)).  As  noted  above,  while 
there  is  no  specific  retrievability 
requirement  under  the  joint  rule  for 
intermediary  banks,  under  lQ3.38(d) 


>  Bank*  often  define  the  parties  to  an 
International  transfer  in  the  SWOT,  CHIPS,  and 
Fedwire  formats  differently  than  the  parties  are 
defined  in  the  BSA  rules  ak  adopted  in  January. 
These  formats  have  fields  for  the  identification  of 
the  originator's  bank,  the  instructing  bank,  the 
tender  bank  (the  bank  that  sends  the  transfer 
through  SWDT,  CHIPS,  or  Fedwire).  the  receiver 
bank,  the  intermediary  bank,  and  the  beneficiary's 
bank.  The  first  U.S.  or  foreign  bank  in  a  transfer  is 
generally  identified  in  the  message  format  as  the 
originator's  bank;  the  bank  that  immediately 
precedes  the  sender  bank  (if  different  than  the 
originator't  bank]  is  identified  as  the  instructing 
bank.  For  transfers  that  are  sent  through  a  large 
number  of  receiving  banks,  the  identification  of 
instructing  bank  may  change  from  payment  order  to 
payment  order. 


information  retained  must  be 
"accessible."  Under  the  travel  rule,  New 
York  Bank  1  would  be  required  to 
include  in  its  payment  order  to  New 
York  Bank  2  only  the  information 
pertaining  to  the  transmittor  and  other 
transfer  information  that  it  received 
from  German  Bank  2  (103.33(g)(2)). 
Similarly,  New  York  Bank  2  and 
Cahfomia  Bank,  as  other  intermediary 
banks  in  the  funds  transfer,  would  be 
required  to  include  this  information  in 
the  payment  orders  they  exiecute  if 
received  in  the  payment  orders  they 
accepted. 

Treatment  of  New  York  Bank  1  and 
California  Bank  as  intermediary  banks 
addresses  the  concerns  of  industry 
representatives.  Under  current  industry 
practice,  banks  generally  would  be  in 
compliance  with  the  recordkeeping, 
retrievability,  and  travel  rule 
requirements  for  intermediary  banks. 
The  Treasury  and  the  Board  do  not 
believe  that  identifying  the  banks  in  an 
international  transfer  in  the  same 
manner  as  they  are  defined  in  UCC  4A 
will  reduce  the  usefulness  of  the 
information  to  law  enforcement, 
pmvided  that  intermediary  banks 
comply  with  the  requirements  of 
103.38(d).  As  part  of  the  36-month 
review  of  the  effectiveness  of  the  joint 
rule  and  the  travel  rule,  Treasury  will 
monitor  the  experience  of  law 
enforcement  in  obtaining  from 
intermediary  banks  information  retained 
pursuant  to  the  joint  rule. 

V.  Corresponding  Changes  A£fiBcting 
Nonbank  Financial  Institutions 

The  example  reviewed  above  involves 
banks,  as  banks  have  raised  concerns 
with  the  differences  t)etween  the 
definitions  of  the  parties  to  international 
funds  transfers  in  the  joint  rule  and  UCC 
4A.  Financial  institutions  other  than 
banks  have  not  raised  operational 
concerns  with  the  Treasury  and  the 
Board  on  this  matter.  The  Treasury  and 
the  Board  believe,  however,  that 
nonbank  financial  institutions  that 
conduct  international  transmittals  of 
funds  may  have  similar  compliance 
concerns.  Accordingly,  the  proposed 
amendments  to  the  joint  rule  include 
modifications  that  correspond  to  the 
changes  that  apply  to  banks. 

VI.  Request  for  Comment 

The  Treasury  and  the  Board  request 
comment  on  proposed  amendments  to 
the  definitions  that  make  the  roles  of  the 
parties  to  an  international  funds  transfer 
consistent  under  the  BSA  rules  and 
under  UCC  4A  and  that  make  parallel 
changes  to  the  definitions  of  the  parties 
to  an  international  transmittal  of  funds. 
The  proposed  amendments  include 


expansion  of  the  definitions  of 
beneficiary's  bank,  originator's  bank, 
payment  order,  receiving  bank, 
receiving  financial  institution, 
recipient's  financial  institution, 
transmittal  order,  transmittor,  and 
transmitter's  financial  institution  to 
include  both  domestic  and  foreign 
institutions.  The  Treasury  and  the  Board 
have  also  proposed  technical 
conforming  changes  to  the  joint  rule  to 
clarify  that  only  bank  and  financial 
institution  offices  located  within  the 
United  States  are  subject  to  the  joint 
rule's  requirements. 

These  amendments  should  reduce 
confusion  with  respect  to  the 
interpretation  of  the  rules  and  should 
faciUtate  compliance  with  the  rules' 
requirements.  Moreover,  the  Treasury 
and  the  Board  do  not  believe  that  these 
proposed  amendments  will  increase  the 
cost  of  compliance  with  the  rules' 
requirements  for  those  banks  and 
nonbank  financial  institutions  that  have 
prepared  to  comply  with  the  rules  under 
the  assumption  that  the  first  U.S. 
banking  office  in  an  international 
transfer  is  subject  to  the  originator's 
bank  responsibiUties. 

In  addition,  the  Treasury  and  the 
Board  have  revised  section  103.33(e)(6) 
by  deleting  the  word  "domestic"  prior 
to  the  word  "bank"  and  prior  to  the 
words  "broker  or  dealer  in  securities." 
These  changes  have  no  material  effect 
on  the  scope  of  the  exclusions  set  forth 
in  this  section  as  the  word  "bank"  is 
defined  to  be  limited  to  offices  located 
within  the  United  States  and  the  term 
"broker  or  dealer  in  securities"  is 
limited  to  brokers  registered  with  the 
Securities  and  Exchange  Commission.* 

Vn.  Paperwork  Reduction  Act 

The  collection  of  information  required 
by  the  joint  final  rule  whose  amendment 
is  proposed  in  this  notice  was  submitted 
by  the  Treasury  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1505-0063.  (See,  60  FR 
227  (January  3, 1995))  The  collection  is 
authorized,  as  before,  by  12  U.S.C. 
1829b  and  1959  and  31  U.S.C.  5311- 
5330. 

The  changes  to  the  joint  final  rule 
proposed  in  this  document  will 
eliminate  information  collection 
requirements  that  were  required  by  the 
joint  final  rule.  Therefore,  no  additional 
Paperwork  Reduction  Act  submissions 
are  required. 


'The  Treasury  has  alto  proposed  companion 
amendments  to  the  travel  rule.  See  document 
elsewhere  in  today's  Federal  Regittar. 
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Vm.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Treasiuy  and  the  Board 
hereby  certify  that  these  proposed 
amendments  to  the  joint  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  amendments 
eliminate  unceriainty  as  to  the 
application  of  the  joint  final  rule  and 
reduce  the  cost  of  complying  with  the 
joint  rule's  requirements.  Furthermore, 
the  proposed  amendments  affect 
international  funds  transfers  and 
transmittals  of  funds,  which  are  handled 
almost  exclusively  by  large  institutions. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

DC.  Executive  Order  12866 

The  Treasury  finds  that  these 
proposed  amendments  to  the  joint  rule 
are  not  "significant"  for  purposes  of 
Executive  Order  12866.  The 
modifications  should  reduce  the  cost  of 
compliance  with  the  joint  rule  and  the 
travel  rule.  The  Treasury  believes  that 
these  proposed  rule  dianges  will  not 
affect  adversely  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  ^e 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  These  proposed  revisions 
create  no  inconsistencies  with,  nor  do 
they  interfere  with  actions  taken  or 
planned  by  other  agencies.  Finally, 
these  proposed  revisions  raise  no  novel 
legal  or  policy  issues.  A  cost  and  benefit 
analysis  therefore  is  not  required. 

X.  Unfunded  Mandates  Reform  Act  of 
1695  Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act), 
signed  into  law  on  March  22, 1995, 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  Treasury  has 
determined  that  it  is  not  required  to 
prepare  a  written  budgetary  impact 
statement  for  the  proposed 
amendments,  and  has  concluded  that 
the  proposed  amendments  are  the  most 
cost-effective  and  least  burdensome 
means  of  achieving  the  stated  objectives 
of  the  rule. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Banks,  banking.  Brokers, 
Currency,  Foreign  banking,  foreign 


currencies,  Gambling,  Investigations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  set  forth  below: 

PART  103-FINANCIAL 
RECORDKEEPINQ  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
is  revised  to  read  as  follows: 

Aodiorily:  12  U.S.C.  1829b  and  1951-1059; 
31  U.S.Q  5311-5330. 

2.  Section  103.11  is  amended  by 
revising  paragraphs  (e),  (w),  (y) 
introductory  text,  (aa),  (bb),  (dd),  (kk) 
introductory  text,  (11),  and  (mm)  to  read 
as  follows: 

§103.11    Meaning  of  terms. 

*  •        •        •        • 

(e)  Beneficiary's  bank.  The  bank  or 
foreign  bank  identified  in  a  payment 
order  in  which  an  accoimt  of  the 
beneficiary  is  to  be  credited  pursuant  to 
the  order  or  which  otherwise  is  to  make 
payment  to  the  beneficiary  if  the  order 
does  not  provide  for  payment  to  an 
account. 

•  •        *        •        * 

(w)  Originator's  bank.  The  receiving 
bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is 
not  a  bank  or  foreign  bank,  or  the 
originator  if  the  originator  is  a  bank  or 
foreign  bank. 

(y)  Payment  order.  An  instruction  of 
a  sender  to  a  receiving  bank,  transmitted 
orally,  electronically,  or  in  writing,  to 
pay,  or  to  cause  another  bank  or  foreign 
bank  to  pay,  in  a  fixed  or  determinable 
amount  of  money  to  a  beneficiary  if: 
***** 

(aa)  Receiving  bank.  The  bank  or 
foreign  bank  to  which  the  sender's 
instruction  is  addressed. 

(bb)  Receiving  financia]  institution. 
The  financial  institution  or  foreign 
financial  agency  to  which  the  sender's 
instruction  is  addressed.  The  term 
receiving  financial  institution  includes  a 
receiving  bank. 
***** 

(dd)  Recipient's  financial  institution. 
The  financial  institution  or  foreign 
financial  agency  identified  in  a 
transmittal  order  in  which  an  account  of 
the  recipient  is  to  be  credited  pursuant 
to  the  transmittal  order  or  which 
otherwise  is  to  make  payment  to  the 
recipient  if  the  order  does  not  provide 
for  payment  to  an  account.  The  term 


recipient's  financial  institution  includes 
a  beneficiary's  bank,  except  where  the 
beneficiary  is  a  recipient's  financial 
institution. 

***** 

(kk)  Transmittal  order.  The  term 
transmittal  order  includes  a  payment 
order  and  is  an  instruction  of  a  sender 
to  a  receiving  financial  institution, 
transmitted  orally,  electronicalfy,  or  in 
writing,  to  pay,  or  cause  ahother 
financial  institution  or  foreign  financial 
agency  to  pay,  a  fixed  or  determinable 
amount  of  money  to  a  recipient  if: 
***** 

(11)  Transmittor.  The  sender  of  the 
first  transmittal  order  in  a  transmittal  of 
funds.  The  term  transmittor  includes  an 
originator,  except  where  the 
transmitter's  financial  institution  is  a 
financial  institution  or  foreign  financial 
agency  other  than  a  bank  as  foreign 
bank. 

(mm)  Transmittor's  financial 
institution.  The  receiving  financial 
institution  to  which  the  transmittal 
order  of  the  transmittor  is  issued  if  the 
transmittor  is  not  a  financial  institution 
or  foreign  financial  agency,  or  the 
transmittor  if  the  transmittor  is  a 
financial  institution  or  foreign  financial 
agency.  The  term  transmittor's  financial 
institution  includes  an  originator's 
bank,  except  where  the  originator  is  a 
transmittor's  financial  institution  other 
than  a  bank  or  foreign  bank. 
***** 

3.  In  §  103.33,  paragraphs  (e) 
introductory  text,  (e)(l)(i}  introductory 
text.  (e)(l)(u).  (e)(l)(iii),  (e)(6)(i)(A) 
tiirough  (e)(6)(i)(G),  (e)(6)(ti),  (f) 
introductory  text,  (f)(l)(i)  introductory 
text,  (fl(l)(ii),  (OdKiii).  (f)(6)(i)(A) 
through  (f)(6)(i)(G)  and  (f)(6)(u)  are 
revised  to  read  as  follows: 

§103^    Records  to  be  made  and  retained 
t>y  financial  Institutions. 

***** 

(e)  Banks.  Each  agent,  agency,  branch, 
or  office  located  within  the  United 
States  of  a  bank  is  subject  to  the 
requirements  of  this  paragraph  (e)  with 
respect  to  a  fimds  transfer  in  the  amount 
of  $3,000  CNT  more: 

(1)  Recordkeeping  requirements,  (i) 
For  each  payment  order  that  it  accepts 
as  an  originator's  bank,  a  bank  shall 
obtain  and  retain  either  the  original  or 
a  microfilm,  other  copy,  or  electronic 
record  of  the  following  information 
relating  to  the  payment  order: 
*        *        •        •        • 

(ii)  For  each  payment  order  that  it 
accepts  as  an  intermediary  bank,  a  bank 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 
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(iii)  for  each  payment  order  that  it 
accepts  as  a  beneficiary's  bank,  a  bank 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 
•        •        •        •        * 

(6)  Exceptions.  *  *  * 
(!)••• 

(A)  A  bank: 

(B)  A  wholly-owned  domestic 
subsidiary  of  a  bank  chartered  in  the 
United  States; 

(C)  A  broker  or  dealer  in  secxirities; 

(D)  A  wholly-owned  domestic 
subsidiary  of  a  broker  or  dealer  in 
securities; 

(E)  The  United  States; 

(F)  A  state  or  local  government;  or 

(G)  A  federal,  state  or  local 
government  agency  or  instrumentality; 
and 

(ii)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  the 
same  person  and  the  originator's  bank 
and  the  beneficiary's  bank  ate  the  same 
bank. 

(f)  Nonbank  financial  institutions. 
Each  agent,  agency,  branch,  or  office 
located  vtrithin  the  United  States  of  a 
financial  institution  other  than  a  bank  is 
sub)ect  to  the  requirements  of  this 


paragraph  (f)  with  respect  to  a 
transmittal  of  funds  in  the  amount  of 
$3,000  or  more: 

(1)  Recordkeeping  requirements,  (i) 
For  each  transmittal  order  that  it  accepts 
as  a  transmittor's  financial  institution,  a 
financial  institution  shall  obtain  and 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
following  information  relating  to  the 
transmittal  order: 

*  •        •        •        • 

(ii)  For  each  transmittal  order  that  it 
accepts  as  an  intermediary  financial 
institution,  a  financial  institution  shall 
retain  either  the  original  or  a  microfihn, 
other  copy,  or  electronic  record  of  the 
transmittal  order. 

(iii)  for  each  transmittal  order  that  it 
accepts  as  a  recipient's  financial 
institution,  a  financial  institution  shall 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
transmittal  order. 

•  •        •        *        * 

(6)  Exceptions.  **  * 

(!)•*• 

(A)  A  bank; 

(B)  A  wholly-owned  domestic 
subsidiary  of  a  bank  chartered  in  the 
United  States; 


(C)  A  broker  or  dealer  in  seciirities: 

(D)  A  wholly-owned  domestic 
subsidiary  of  a  broker  or  dealer  in 
securities; 

(E)  The  United  States; 

(F)  A  state  or  local  govenmient;  or 

(G)  A  federal,  state  or  local 
government  agency  or  instrumentaUty; 
and 

(ii)  Transmittals  of  funds  where  both 
the  transmitter  and  the  recipient  are  the 
same  person  and  the  transmittor's 
financial  institution  and  the  recipient's 
financial  institution  are  the  same  broker 
or  dealer  in  securities. 

In  concurrence: 

By  the  Board  of  Governors  of  the  Federal 
Reserve  System,  August  17, 1995. 
WUliamW.WUes, 
Secretary  to  the  Board. 

Dated:  July  31, 1995. 

By  the  Department  of  the  Tteasury. 
Stamley  E.  Merris, 

Director,  Financial  Crimes  Enforcement 

Network. 

(FR  Doc.  95-20842  Filed  8-23-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
MN  1506^AA17 

Amendment  to  the  Bank  Secrecy  Act 
Regutaflona  Relating  to  Orders  for 
Transmittals  of  Funds  by  Banks  and 
Other  Financial  Institiitlons 

agency:  Financial  Crimes  Enforcement 
NetworiL,  Treasury. 
ACnON:  Proposed  rule. 

SUMMARY:  In  January  1995,  the  Financial 
Crimes  Enforcement  Network  (FinCEN) 
of  the  Department  of  the  Treasury 
(Treasury)  and  the  Board  of  Governors 
of  the  Federal  Reserve  System  (the 
Board)  jointly  adopted  a  final  rule  (the 
joint  rule)  requiring  financial 
institutions  to  collect  and  retain  certain 
information  pertaining  to  transmittals  of 
funds.  At  the  same  time,  FinCEN 
adopted  a  final  rule  (the  travel  rule)  that 
required  financial  institutions  to 
include  in  transmittal  orders  certain 
information  collected  imder  the  joint 
rule.  Both  the  travel  rule  and  the  joint 
rule  were  to  become  effective  on  January 
1, 1996.  In  response  to  industry 
concerns  about  the  application  of  the 
joint  rule  and  the  travel  rule  to 
transmittals  of  funds  involving  foreign 
financial  institutions.  Treasury  and  die 
Board  today  are  proposing  amendments 
to  the  joint  rule  that  conform  the 
definitions  of  the  parties  to  transmittals 
of  funds  to  definitions  found  in  Article 
4A  of  the  Uniform  Commercial  Code 
(see  document  published  elsewhere  in 
today's  Federal  Register).  This 
document  proposes  amendments  to  the 
travel  rule  that  are  necessary  to  reflect 
the  amended  definitions  in  the  joint 
rule.  These  proposed  amendments  to 
the  travel  nde  also  make  the  exceptions 
apphcable  for  the  joint  rule  appUcable 
for  the  travel  rule.  To  provide  financial 
institutions  sufficient  time  to  complete 
their  compUance  programs  for  both 
rules,  the  effective  dates  of  the  joint  rule 
and  the  travel  rule  are  delayed  until 
April  1. 1996  (see  documents  pubUshed 
elsewhere  in  today's  Federal  Register). 
DATES:  Comments  are  due  by  September 
25, 1995. 

ADDRESSES:  Comments  should  be  in 
writing  and  addressed  to:  Office  of 
Regulatory  PoUcy  and  Enforcement, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182, 
Attention:  Transmittal  of  Funds  NPRM. 
Comments  may  be  inspected  between 
10:00  a.m.  and  4:00  p.m.  at  the  Treasury 
Library,  located  in  room  5030, 1500 
Pennsylvania  Avenue,  N.W., 


Washington,  D.C.  Persons  wishing  to 
inspect  the  comments  submitted  should 
request  an  appointment  at  the  Treasury 
Library,  202/622-0990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Weiner,  Assistant  Director,  Office 
of  Compliance  and  Enforcement,  202/ 
622-0400;  Nina  A.  Nichols,  Attorney- 
Advisor,  Office  of  Legal  Counsel,  703/ 
905-3598. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  statute  generally  referred  to  as  die 
Bank  Secrecy  Act  (Tides  I  and  II  of  Pub. 
L.  91-508,  codified  at  12  U.S.C  1829b 
and  1951-1959,  and  31  U.S.C.  5311- 
5330),  authorizes  the  Secretary  of  the 
Treasury  (the  Secretary),  inter  alia,  to 
require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings, 
and  to  implement  coimter-money 
laimdering  programs  and  compliance 
procedures.  The  Secretary's  authority  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

Section  1515  of  the  Annunzio-Wylie 
Anti-Money  Laimdering  Act  of  1992 
(Tide  XV  of  Pub.  L  102-550  (Annunzio- 
WyUe)),  codified  at  12  U.S.C.  1829b(b), 
amended  the  Bank  Secrecy  Act  (1)  to 
reqxiire  the  Secretary  and  the  Board 
jointly  to  promulgate,  after  cons\iltation 
with  state  banking  supervisors, 
recordkeeping  reqiiirements  for 
international  funds  transfers  by 
depository  institutions  and  nonbank 
financial  institutions;  and  (2)  to 
authorize  the  Secretary  and  the  Board 
jointly  to  promulgate  regulations  for 
domestic  funds  transfers  by  depository 
institutions.  Section  1517(a)  of 
Aimunzio-Wylie,  codified  at  31  U.S.C. 
5318(g)  and  (h),  authorizes  the 
Secretary,  inter  alia,  to  require  financial 
institutions  to  carry  out  anti-money 
laundering  programs.  See  31  U.S.C. 
5318(h)(1). 

In  January  1995,  Treasury  and  the 
Board  joinUy  adopted  a  rule  (the  joint 
rule)  that  imposed  recordkeeping 
requirements  with  respect  to 
transmittals  of  funds  by  banks  and  other 
financial  institutions  (60  FR  220, 
January  3, 1995).  Treasury  also  adopted 
a  rule  (the  travel  rule)  requiring 
financial  institutions  (including  banks) 
to  include  in  transmittal  orders  certain 
information  collected  imder  the  joint 
rule  (60  FR  234,  January  3, 1995).  The 
joint  rule  contained  definitions  of  the 
terms  used  in  both  rules.  These  rules 
were  to  become  effective  on  January  1, 
1996. 


Subsequent  to  publication  of  the  joint 
nile  and  the  travel  rule,  it  became 
apparent  that  there  was  confusion 
within  the  banking  industry  about  the 
appUcation  of  the  rules  to  truismittals 
of  funds  involving  foreign  finannol 
institutions.  Several  banks  and  bank 
coimsel  advised  Treasury  and  the  Board 
that  compUance  with  the  rules  was 
complicated  by  the  fact  that  the  joint 
rule  definitions  of  parties  to  funds 
transfers  differed  from  the  definitions  in 
Article  4A  of  the  Uniform  Commercial 
Code  (UCC  4A).  Because  a  financial 
institution's  obhgations  under  the  joint 
and  travel  rules  depend  upon  its  role  in 
a  particiilar  transmittal  of  funds,  the 
differences  between  the  Bank  Secrecy 
Act  regulations  definitions  and  UCC  4A 
definitions  have  material  operational 
consequences. 

Definitions  of  Parties  to  International 
Transfsr* 

The  joint  rule,  when  read  together 
with  other  definitions  foimd  in  the  Bank 
Secrecy  Act  regulations  at  31  CFR 
103.11,  limits  die  definition  of  the  term 
"bank"  to  offices  located  within  the 
U.S.;  thus,  a  foreign  bank  could  not  be 
an  originator's  bank,  intermediary  bank 
or  beneficiary's  bank.  In  a  transfer  fiom 
a  foreign  bank  to  a  U.S.  bank  (an 
inboimd  transfer),  the  foreign  bank 
would  be  the  originator  and  the  U.S. 
bank  woiUd  be  the  originator's  bank. 
UCC  4A,  however,  does  not  restrict  the 
definition  of  a  bank  in  this  way; 
therefore,  applying  UCC  4A  definitions 
to  an  inbound  transfer,  the  foreign  bank 
would  be  an  originator's  (or 
intermediary)  bank  and  the  U.S.  bank 
would  be  an  intermediary  (or 
beneficiary's)  bank. 

The  joint  rule  added  definitions  of 
financial  institutions  that  correspond  to 
the  UCC  4A  definitions  used  for  banks — 
e.g.,  transmittor's  financial  institution, 
intermediary  financial  institution, 
recipient's  financial  institution.  These 
definitions  resulted  in  further  confusion 
because  the  Bank  Secrecy  Act 
regulations  also  limit  the  definition  of 
"financial  institution"  to  offices  located 
in  the  U.S. 

One  other  source  of  confusion  is  the 
overlap  among  the  terms  used  to  refer  to 
banks  and  financial  institutions.  In 
general,  the  travel  rule  obligations  apply 
equally  to  banks  and  to  nonbank 
financial  institutions,  because  the  terms 
used  for  financial  institutions  include 
the  terms  used  to  refer  to  banks.  The 
travel  rule  imposes  obligations  only  on 
transmittors'  financial  institutions  and 
intermediary  financial  institutions; 
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these  terms  include  originators'  banks 
and  intermediary  banks.' 

Indnstry  Concerns  About  ^plication 
ofthe  Travel  Rule 

The  following  hypothetical 
transmittal  of  funds  (illustrated  on  the 
accompanying  chart]  illustrates  the 
differences  between  the  effect  of  the 
travel  rule  as  published  and  its  effiect 
following  the  proposed  amendments  to 
the  definitions  in  the  joint  nile.  In  this 
transfer,  German  Company  instructs  its 
bank,  German  Bank  1,  to  send  a  dollar 
payment  to  Japanese  Bank  2  for  credit 
to  Japanese  Company.  German  Bank  1 
forwards  the  payment  instructions  to  its 
correspondent,  German  Bank  2.  German 
Bank  2  sends  the  payment  instructions 
via  SWIFT  to  its  New  York 
correspondent.  New  York  Bank  1.  New 
York  Bank  1  executes  a  transmittal  order 
via  CHIPS  to  New  York  Bank  2.  New 
Yoik  Bank  2  forwards  the  transmittal 
order  via  Fedwire  to  California  Bank. 
CaUfomia  Bank  sends  the  transmittal 
order  via  SWIFT  to  its  correspondent, 
Japanese  Bank  1.  Japanese  Baok  1 
forwards  the  transmittal  order  to 
Japanese  Bank  2,  which  credits  the 
account  of  Japanese  Company. 


Parties  to 
transfer 

OefinitKM  IS 
of  financial 
insliiutkxis 

limited  to 
U.S.  o(fk»s 
(travel  rule 
adopted  in 

January 
1995) 

[>efin(tk)rts  are 
parallel  to  UCC 
4A  definitkjns 
of  banks  (pro- 
posed wnend- 
ed  travel  rule) 

German 

Company. 
German 

Banld. 
Gennah 

Bank  2. 
New  York 

Bankl. 
New  York 

Bank  2. 
Caiitomia 

Bank. 
Japanese 

Bankl. 
Japanese 

Bank  2. 
Japanese 

Company. 

Transmittor  . 

Transmittor's 

Fl. 
Intermediary 

Fl. 
Redpienrs 

Fl. 
Recipient  .... 

Transmittor. 
Transmittor's 
Intermediary  Fl. 
Intermediary  Fl. 
Intermediary  Fl. 
Intermed«ry  Fl. 
Intermediary  Fl. 
Redpienrs  Fl. 
RedpienL 

I  In  UznitM)  dnnimstanca*.  a  beneficiary's  bank 
will  alto  have  travel  rule  obligations.  If  the 
recipient's  financial  institution  is  not  a  bank,  then 
the  bank  that  tends  a  tranamittal  order  to  the 
recipient's  financial  institution  will  be  a 
benefidary's  bank  and  an  intannediary  financial 
institution  subject  to  the  lequiraments  of 
103.33(gX2). 


Obligatioiis  Under  the  Travel  Role  as 
Adopted 

The  middle  column  of  the  chart 
reflects  the  roles  of  the  parties  to  this 
transmittal  under  the  rules  as  adopted 
in  January  1995.  The  travel  rule  imposes 
the  following  obligations: 

1.  New  Yoik  Bank  1,  as  the 
transmittor's  financial  institution,  must 
include  in  the  transmittal  order  to  New 
York  Bank  2  the  name,  address  and 
accoimt  number  of  German  Bank  2  (the 
transmittor)  (103.33(g)(l)(i)-(ii)).  New 
York  Bank  1  would  typically  include 
German  Bank  2's  SWUT  Bank 
Identification  Code  (BIG)  or  its  CHIPS 
Universal  Identifier  (UID)  rather  than  its 
name,  address  and  accoimt  number; 
however.  Treasury  beheves  that  a 
widely-used  industry  code,  such  as  a 
BIC,  UID  or  routing  number,  would 
comply  with  the  requirements,  so  long 
as  the  financial  institution's  name, 
address  and  account  niunber  can  be 
readily  derived  from  its  industry  code. 

In  addition,  New  York  Bank  1  would 
have  to  include,  if  received,  information 
about  Japanese  Bank  1  (the  recipient) 
and  CaUfomia  Bank  (the  recipient's 
financial  institution)  (103.33(gKl)(v)- 
(vi)). 

2.  New  York  Bank  2,  as  an 
intermediary  financial  institution,  must 
include  in  its  transmittal  order  to 
CaUfomia  Bank  the  name,  address  and 
accoimt  number  of  German  Bank  2  (the 
transmittor),  if  New  York  Bank  2 
receives  ibis  information. 

This  requirement  raises  significant 
operational  concerns,  because  as  a 
matter  of  ordinary  business  practice, 
German  Bank  2  would  be  identified  as 
the  "instmcting  bank"  in  the  order 
received  by  New  York  Bank  2,  and 
would  not  be  identified  in  the  order 
executed  by  New  York  Bank  2.  While 
the  bank  identified  in  the  originator's 
bank  field  generaUy  is  retaineid  in 
subsequent  transmittal  orders,  the 
identification  in  the  instructing  bank  ^ 
field  may  change,  and  the  information 
may  not  be  passed  on  to  the  next 
receiving  financial  institution. 

New  York  Bank  2  must  also  include 
information  on  New  York  Bank  1  as  the 
transmittor's  financial  institution 
(103.33(g)(l)(vii)).  Again,  New  YoA 
Bank  1  would  be  identified  as  the 
instructing  bank  in  the  transmittal  order 
executed  by  New  York  Bank  2,  but  the 
information  might  be  dropped  from 
subsequent  transmittal  oiders. 

New  York  Bank  2  would  also  have  to 
include,  if  received,  the  identity  of 
CaUfomia  Bank  (the  recipient's  financial 
institution)  and  Japanese  Bank  1  (the 
recipient)  (103.33(g)(2)(v)-(vi)). 


3.  CaUfomia  Bank,  as  the  recipient's 
financial  institution,  is  not  subject  to 
travel  rule  requirements. 

Effect  of  Proposed  Amendments 

In  response  to  banking  industry 
concerns.  Treasury  and  the  Board  have 
proposed  amendments  to  the  joint  rule 
that  wiU  conform  the  definitions  of 
banks  that  are  parties  to  funds  transfers 
to  the  definitions  found  in  UCC  4A  and 
that  will  change  the  definitions  of  the 
terms  appUcable  to  financial  institutions 
so  that  their  meanings  are  parallel  to  the 
definitions  in  UCC  4A.  (See  document 
pubUshed  elsewhere  in  today's  Federal 
Br.)  . 


The  third  column  of  the 
accompanying  chart  reflects  the  effect  of 
the  proposed  amendments  for 
compUance  with  the  travel  rule.  When 
the  definitions  appUcable  to  financial 
institutions  are  conformed  to  the 
definitions  in  UCC  4A.  all  ofthe  U.S. 
banks  in  the  hypothetical  transfer  are 
treated  as  intermediary  financial 
institutions.  As  an  intermediary 
financial  institution,  rather  than  a 
transmittor's  financial  institution.  New 
Yoric  Bank  1  is  not  required  under  the 
travel  rule  to  pass  on  the  specified 
information  unless  it  actually  receives  it 
from  German  Bank  2. 

More  importantlyi  the  redefinition  of 
the  parties  to  the  transmittal  means  that 
the  information  that  must  be  passed  on 
pertains  to  German  Ck)mpany  (the 
transmittor),  German  Bank  1  (the 
transmittor's  financial  institution). 
Japanese  Bank  2  (the  recipient's 
financial  institution)  and  Japanese    ^ 
Company  (the  recipient).  These 
definitions  are  more  in  accord  with  the 
economic  reaUty  of  the  transaction  and 
with  current  industry  practice,  and  the 
information  required  is  more  likely  to  be 
included  in  the  transmittal  orders. 

With  respect  to  the  transmittal  from 
CaUfomia  Bank,  Treasury  does  not 
beUeve  that  the  requirements  placed  on 
the  U.S.  bank  in  an  outbound  transfer 
significantiy  increase  the  cost  of 
complying  with  the  travel  rule. 
Although  CaUfomia  Bank,  as  an 
intermediary  financial  institution, 
would  have  to  include  information  in  its 
transmittal  order  to  Japanese  Bank  1, 
this  information  would  typically  be 
included  as  a  matter  of  standard 
practice.  Furthermore,  California  Bank 
would  not  have  the  verification 
obUgations  that  it  has  as  a  beneficiary's 
bank.  When  considered  in  combination 
with  the  proposed  amendments  to  the 
joint  rule,  Treasury  believes  that  there  is 
an  overall  reduction  in  burden. 
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Effect  on  Law  Enforcement;  Ongoing 
Review 

Treasury  beUeves  that  these  proposed 
changes,  while  reducing  the  burden  of 
compUance,  wiU  maintain  the 
usefulness  for  law  enforcement  ofthe 
information  passed  on  in  transmittal 
orders  pursuant  to  the  travel  rule.  While 
the  requirement  placed  on  an 
intermediary  financial  institution  is 
iimited  to  information  that  it  receives, 
the  information  passed  on  should  be  of 
greater  use  because  it  will  pertain  to  the 
true  transmittor  and  recipient  in  the 
transaction.  Furthermore,  the  financial 
institutions  that  must  be  identified  wiU 
more  likely  be  ones  with  which  the 
transmittor  and  recipient  have  account 
relationships.  Under  the  rule  adopted  in 
January,  transmittor's  financial 
institutions  and  intermediary  financial 
institutions  may  not  be  required  to  pass 
along  information  pertaining  to  these 
parties  when  a  transmittal  involves  a 
foreign  financial  institution. 

Under  the  proposed  amendments,  an 
intermediary  financial  institution  wiU 
be  required  to  pass  on  information  to  a 
receiving  financial  institution  even 
when  the  receiving  financial  institution 
is  located  outside  the  U.S.  Treasury 
beUeves  that  in  the  interests  of 
international  cooperation  in  law 
enforcement,  and  recognizing  the  use 
for  ilUdt  purposes  of  the  global 
payments  system,  there  is  a  law 
enforcement  benefit  to  this  requirement. 
In  addition  to  the  potential  availabiUty 
of  information  that  is  forwarded  to 
foreign  financial  institutions,  this  rule 
lays  a  foundation  for  international 
cooperation  in  setting  standards  for 
improving  law  enforcement  efforts 

while  imposing  a  minimal 

administrative  burden  on  financial 
institutions. 

As  stated  in  the  joint  and  travel  rules 
when  they  were  adopted.  Treasury  wiU 
monitor  the  effectiveness  of  the  rules  to 
assess  their  usefulness  to  law 
enforcement  and  their  effect  on  the  cost 
and  efficiency  of  the  payments  system. 
Within  36  months  of  April  1, 1996, 
IVeasury  wiU  review  the  effectiveness  of 
the  travel  rule  and  will  consider  making 
any  appropriate  modifications. 

Addition  of  Exceptions 

This  proposed  rule  also  proposes  the 
addition  of  new  §  103.33(g)(3),  which 
incorporates  exceptions  to  the  joint  rule 
that  appear  in  §§  103.33(e)(6)  and 
103.33(f)(6).  Those  sections  provide  that 
a  transmittal  of  funds  is  not  subject  to 
the  requirements  of  the  joint  mle  if  the 
parties  to  the  transmittal  are  both  banks 
or  brokers  and  dealers  in  securities,  or 
their  subsidiaries,  or  government 


entities,  or  if  the  transmittor  and 
recipient  are  the  same  person  and  the 
transmittal  involves  a  single  bank  or 
broker/dealer.  These  exceptions  apply 
to  the  travel  rule  as  well. 

Request  for  Coaunent 

These  proposed  amendments  to  the 
travel  rule  specify  that  the  requirements 
of  the  travel  rule  apply  only  to  finAnrinl 
institution  offices  that  are  located 
within  the  U.S.  Treasury  requests 
comments  on  these  proposed 
amendments,  and  comments  on  the 
effect  on  the  travel  mle  of  the  proposed 
amendments  to  tbe  joint  rule. 

Executive  Order  12866 

Treasury  finds  that  these  proposed 
amendments  to  a  final  rule  are  not  a 
significant  mle  for  purposes  of 
Executive  Order  12866.  TTie  final  mle  is 
not  anticipated  to  have  an  annim)  effect 
on  the  economy  of  $100  milUon  or 
more.  It  wiU  not  affect  adversely  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  stafe,  local,  or  tribal 
governments  or  communities.  It  creates 
no  inconsistencies  with,  nor  does  it 
interfere  with  actions  taken  or  planned 
by  other  agencies.  Finally,  it  raises  no 
novel  legal  or  poUcy  issues.  A  cost  and 
benefit  analysis  is  therefore  not 
required. 

R^ulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  "Treasury 
hereby  certifies  that  these  proposed 
amendments  to  die  final  rule  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  amendments  eliminate 
uncertainty  as  to  the  appUcation  of  the 
final  rule  and  reduce  the  cost  of 
compljdng  with  the  rule's  requirements. 
Accordingly,  a  regulatory  flexibiUty 
analysis  is  not  required. 

Paperwork  ReductioB  Act 

The  coUection  of  information  required 
by  the  final  rule  whose  amendment  is 
proposed  in  this  document  was 
submitted  by  the  Treasury  to  the  Office 
of  Management  and  Budget  in 
accordance  with  the  requirements  ofthe 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1505- 
0063.  See  60  FR  237  (January  3, 1995). 
The  coUection  is  authorized,  as  before, 
by  12  U.S.C.  1829b  and  1959  and  31 
U.S.C.  5311-5330. 

The  changes  to  the  final  rule  proposed 
in  this  document  will  eliminate 
information  coUection  requirements  that 
were  required  by  the  final  rule. 


Therefore  no  additional  Paperwork 
Reduction  Act  submissions  are  required. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  ofthe  Unfunded 
Mandates  Reform  Act  of  1995,  PubUc 
Law  104-4  (Unfunded  Mandates  Act), 
signed  into  law  on  March  22, 1995,    - 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milUon  or  more 
in  any  one  year.  Treasury  has 
determined  that  it  is  not  required  to 
prepare  a  written  budgetary  impact 
statement  for  the  proposed 
amendments,  and  has  concluded  that 
the  proposed  amendments  are  the  most 
cost-effective  and  least  burdensome 
means  of  achieving  the  stated  objectives 
of  the  rule. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Banks,  banking,  Brokers, 
Currency,  Foreign  banking,  foreign 
currencies.  Gambling,  Investigations, 
Penalties,  Reporting  and  reconlkeeping 
requirements,  Securities. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPINQ  AND  REPORTINQ 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  foUows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  In  §  103.33,  paragraphs  (g) 
introductory  text  and  (g)(1)  introductory 
text  are  revised  and  paragraph  (g)(3)  is 
added  to  read  as  foUows: 

§103.33    Records  to  be  made  and  retained 
by  financial  Institutions. 

(g)  Any  trananittor's  financial 
institution  or  intermediary  financial 
institution  located  within  the  United 
States  shaU  include  in  any  transmittal 
order  for  a  transmittal  of  funds  in  the 
amount  of  $3,000  or  more,  information 
as  required  in  this  paragraph  (g): 

(1)  A  transmittor's  financial 
institution  shaU  include  in  a  transmittal 
order,  at  the  time  it  is  sent  to  a  receiving 
financial  institution,  the  foUowing 
information: 
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(3)  Exceptions.  The  requirameiits  of 
this  paragraph  (g)  shall  not  apply  to 
transmittals  of  funds  that  are  listed  in 
paragraphs  (e)(6)  or  (f)(6)  of  this  section. 

Dated:  July  31, 1995. 
Stanlay  B.  Kteris, 

Director,  Financial  Crimes  Enforcement 

Network. 

[FR  Doc  95-20845  Filed  8-23-95;  8:45  am] 
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Part  V 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as  Reservation 
for  the  Pueblo  of  Acoma  and  the  Malcah 
Indian  Trit)es;  Notices 
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DEPARTMEtlT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Pueblo  of  Acoma 
Indian  Tribe 

AQENCY:  Bureau  of  Indian  Afiiaiis. 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed  291.84  acres, 
more  or  less,  as  an  addition  to  the 
reservation  of  the  Pueblo  of  Acoma 
Indian  Tribe  of  New  Mexico  on  August 
11, 1995.  This  notice  is  pubUshed  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Afiiairs  by  209  DM 
8.3A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alice  A.  Harwood,  Bvureau  of  Indian 
Affairs,  EKvision  of  Real  Estate  Services, 
Chief,  Branch  of  Technical  Services, 
MS-4522/MIB/Code  220, 1849  C  Street, 
NW.,  Washington,  DC  20240,  telephone 
(202) 208-3604. 

SUPPLEMENTARY  INFORMATION:  A 
proclamation  was  issued  on  August  11, 
1995,  according  to  the  Act  of  June  18, 
1934  (48  Stat.  986;  25  U.S.C.  467),  for 
the  tracts  of  land  described  below.  The 
land  was  proclaimed  to  be  an  addition 
to  and  part  of  the  Pueblo  of  Acoma 
Indian  Reservation  &r  the  exclusive  use 
of  Indians  on  that  reservation  who  are 
entitled  to  reside  at  the  reservation  by 
enrollment  or  tribal  membership. 

CiboU  County,  New  Mexico 

Lots  3  and  4  and  the  South  half  of  the 
Northwest  quarter  (Si/iNWV4)  of  Section  4. 
Township  8  North,  Range  9  West,  Naw 
Mexico  Principal  Meridian,  Cibola  County, 
New  Mexico,  containing  131.84  acres,  more 
or  less, 
and 

The  West  half  of  the  Northwest  quarter 
(WViNWV.)  and  the  West  half  of  the 
Southwest  quarter  (W>/^WV4)  of  Section  28, 
Township  9  North,  Range  9  West,  New 
Mexico  I^cipal  Meridian,  Cibola  Coimty, 
New  Mexico,  containing  160  acres,  more  or 
less. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  vaUd  existing 


easements  for  public  roads,  highways, 
pubUc  utilities,  pipelines,  and  any  other 
valid  easements  or  rights-of-way  now  on 
record. 

Dated:  August  11, 1995. 
Ada  E.  Deer, 

Assistant  SecTetaiy— Indian  Affairs. 
(FR  Doc.  95-20509  Filed  8-23-95;  8:45'am) 
BHIMQ  COOe  431O-02-P 


Proclaiming  Certain  Lands  as 
Reservation  for  the  Makah  Indian  Tribe 

AQENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  The  Assistant  Seoetary— 
Indian  Affairs  proclaimed  1,989^35 
acres,  more  or  less,  as  an  addition  to  the 
reservation  of  the  Makah  Indian  Tribe  of 
Washington  on  Augtist  11, 1995.  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.3A. 
FOR  FURTHER  INFORMATION  CONTACT: 
AUce  A  Harwood,  Bureau  of  Indian 
Affairs,  Division  orf  Real  Estate  Services, 
Chief,  Branch  of  Technical  Seavices, 
MS-4522/MIB/Code  220, 1849  C  Street, 
NW.,  Washington,  DC  20240,  telephone 
(202) 208-3604. 

SUPPLEMENTARY  INFORMATION:  A 
pr(x:lamation  was  issued  on  August  11, 
1995,  according  to  the  Act  of  Jime  18, 
19S4  (48  Stet.  986;  25  U.S.C.  467),  for 
the  tracts  of  land  described  below.  The 
.  land  was  proclaimed  to  be  an  addition 
to  and  part  of  the  Makah  Indian 
Reservation  for  the  exclusive  use  of 
Indians  on  that  reservation  who  are 
entitled  to  reside  at  the  reservation  by 
enrollment  or  tribal  member^p. 

Qallam  County,  Washiagtoo 

Parcel  A: 
Government  Lots  1,  2  and  3,  and  the 
Northwest  Quarter  of  the  Southeast 
Quarter  (NWV4SEV4),  and  the  North  Half 
of  the  Southwest  Quarter  (NV^SWViJ,  the 
South  Half  of  the  Southeast  Quarter 
(S>/<tSEV4),  and  the  South  Half  of  the 
Southwest  Quarter  (S'/zSW'/i),  the 
Northeast  Quarter  of  the  Southeast 


Quarter  (NEV4SEV4)  of  Section  17, 
Township  32  North,  Range  15  West. 
Willamette  Meridian,  Clallam  County, 
Washington,  containing  359.47  acres, 
mora  or  less. 

PucelB: 
All  the  Northwest  Quarter  (NWV4)  and  all 
the  Southeast  Quarter  (SEVt)  of  Section 
20,  Township  32  North,  Range  15  West, 
Willamette  Meridian,  Qallam  County, 
Washington,  containing  320.00  acres, 
more  or  less. 

Parcel  C: 
All  the  Northwest  Quarter  (NWV4)  of 
Section  28,  Township  32  North,  Range 
15  West,  Willamette  Meridian,  Clallam 
Coimty,  Washington,  containing  160.00 
acres,  more  or  less. 

PncalD: 
All  the  Southeast  Quarter  (SEVi)  and  all 
the  Southwest  Quarter  (SWV4)  of  Section 
29,  Township  32  North,  Range  15  West, 
Willamette  Meridian,  Clallam  County, 
Washington,  containing  320.00  acres, 
more  or  less. 

ParoelE: 
The  Southeast  Quarter  of  the  Northwest 
Quarter  (SEV4NWV4)  and  all  of  the 
Southeast  Quarter  (SEV4),  and  the  East 
Half  of  the  Southwest  Quarter  (E'/iSWV4) 
and  the  West  Half  of  the  Northeast 
Quarter  (W'/iNE'A)  in  Section  30, 
Township  32  North,  Range  15  West, 
Willamette  Meridian,  Clallam  County, 
Washington,  containing  36a0O  acres, 
more  or  less. 

Parcel F: 
All  of  the  North  Half  (NVi)  of  Section  32, 
Township  32  North,  Range  15  West, 
Willamette  Meridian,  Clallam  County, 
Washington,  containing  320.00  acres, 
mora  or  less. 

Parcel  G: 
Governments  Lots  3  and  4,  and  the  North 
Half  of  the  Southwest  Quarter 
(N»/iiSWV4)  of  Section  33,  Township  32 
North,  Range  15  West,  Willamette 
Meridian,  Clallam  Coimty,  Washington, 
containing  149.88  acres,  more  or  less. 

Title  to  the  lands  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads,  highways, 
pubUc  utiUties,  pipelines,  and  any  other 
valid  easements  or  rights  of  way  now  on 
record. 

Dated:  August  11, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  95-20510  Filed  8-23-95;  8:45  am] 
BH.UNQ  COOe  4310-02-P 


Thursday 
August  24,  1995 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606, 2616, 2617,  and 
2629 

RIN  1212-AA81 

Missing  Participants 

AQENCY:  Pension  Benefit  Giiaranty 

Corporation. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  proposing  a  regulation  to 
implement  the  new  missing  participants 
program  under  section  4050  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  4050  applies  to 
single-employer  defined  benefit  plans 
distributing  benefits  in  accordance  with 
the  standard  termination  procedures  of 
Title  IV. 

DATES:  Commtots  must  be  received  by 
October  10, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026,  or 
delivned  to  suite  340  at  that  address. 
Written  comments  will  be  available  for 
pubUc  inspection  at  the  PBGC's 
Commimications  and  Public  Affairs 
Department,  suite  240  at  the  same 
address. 

FOR  FURTHER  mFORMATK3N  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Deborah  C.  Murphy, 
Attorney,  Office  of  the  General  Counsel, 
suite  340,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW., 
Washington,  DC  20005-4026;  202-326- 
4024  (202-326-4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATKM:  When  a 
fully-funded  single-employer  defined 
benefit  pension  plan  terminates,  the 
plan  administrator  must  provide  each 
participant  and  beneficiary  with  his  or 
her  benefit  by  purchasing  an  annmty 
from  an  insurer  or  paying  a  lump  sum. 
Although  in  most  cases  the  plan 
administrator  can  find  all  participants 
and  beneficiaries,  the  plan  administrator 
sometimes  cannot  do  so. 

Plan  administrators  provide  benefits 
to  persons  who  cannot  be  located  by 
purchasing  annuities  from  insurers  or, 
in  some  limited  cases,  depositing  funds 
in  financial  institutions,  hi  cwtain 
instances,  an  insurer  may  not  provide 
an  aimuity,  or  a  financial  institution 
may  decline  to  accept  the  funds.  A 
person  who  later  comes  forward  may 
have  difficulty  locating  his  or  her 
benefit. 

Section  4050,  which  applies  after 
final  regulations  go  into  effect,  requires 


the  plan  administrator  to  distribute  the 
benefits  of  a  person  who  caimot  be 
located  by  purchasing  an  annuity  from 
an  insurance  company  or  paying  funds 
to  the  PBGC.  The  PBGC  will  search  for 
participants  and  beneficiaries  for  whom 
funds  are  paid  to  the  PBGC,  and  pay 
benefits  to  those  who  are  located  (or 
their  survivors).  Participants  and 
beneficiaries  may  also  contact  the  PBGC 
to  get  the  name  of  the  insurance 
company  from  which  an  annuity  was 
purchased  or  to  obtain  their  benefits 
from  the  PBGC. 

This  proposed  rule  implementing 
section  4050  applies  to  plans 
undergoing  standard  terminations  and 
to  plans  imdergoing  distress 
terminations  that  are  sufficient  for 
guaranteed  benefits  and  close  out  under 
the  standard  termination  rules. 

The  Administration  has  proposed 
extending  the  missing  participants 
program  to  terminating  defined 
contribution  plans  and  to  terminating 
defined  benefit  plans  not  covered  by 
Title  IV.  This  proposed  rule  addresses 
only  the  enacted  program  for 
terminating  defined  benefit  plans 
covered  by  Title  IV. 

Diligent  Search 

A  plan  administrator  must  conduct  a 
"diligent  search"  for  a  missing 
participant  before  paying  the  benefit  to 
the  PBGC.  (The  term  "missing 
participant"  includes  beneficiaries  as 
well  as  participants,  and  may  include 
alternate  payees  under  a  qualified 
domestic  relations  order.) 

A  search  is  a  diligent  search  only  if: 

•  The  plan  administrator  asks  any 
known  beneficiaries  of  the  missing 
participant  for  the  missing  participant's 
address;  and 

•  The  plan  administrator  uses  a 
commercial  locator  service. 

The  plan  administrator  must 
undertake  the  seardi  at  or  after  the 
beginning  of  the  plan  termination 
process,  and  in  a  manner  reasonably 
expected  to  permit  timely  distributions 
to  located  participants  and  beneficiaries. 
A  plan  administrator  may  use  additional 
search  methods,  such  as  the  Internal 
Revenue  Service's  letter  forwarding 
program  for  those  attempting  to  locate 
missing  individuals,  or  mailhig 
correspondence  to  the  missing 
participant's  last  known  address  with  a 
request  to  the  post  office  for  an  address 
correction. 

Payments  to  the  PBGC  (Designated 
Benefit) 

Amount 

A  plan  administrator  that  does  not 
purchase  an  annuity  for  a  missing 


participant  must  pay  to  the  PBGC  an 
amount  (the  "designated  benefit") 
representing  the  value  of  the  missing 
participant's  plan  benefit.  The  method 
for  determining  the  amount  to  be  paid 
depends  mainly  on  the  plan's 
provisions. 

If  imder  the  plan  the  missing 
participant  would  be  paid  a  mandatory 
lump  sum  distribution — e.g.,  because 
the  single  simi  value  does  not  exceed 
$3,500 — the  plan  administrator  pays  the 
amount  of  the  mandatory  Ivunp  sum  to 
the  PBGC. 

If  the  missing  participant  would  not 
receive  a  mandatory  lump  sum  under 
the  plan,  but  the  value  of  the  missing 
participant's  benefit  is  de  minimis  (i.e., 
the  benefit  has  a  value  of  $3,500  or  less) 
imder  the  "missing  participant  lump 
simi  assiunptions",  the  plan 
administrator  pays  that  value. 

For  the  remaining  missing 
participants,  the  plan  administrator 
determines  whether  the  missing 
participant  can  elect  an  immediate  limip 
siun  under  the  plan  as  of  the  "deemed 
distribution  date"  selected  by  the  plan 
administrator  (generally  between  the 
distribution  date  for  non-jnissing 
participants  and  the  end  of  the 
permitted  distribution  period).  If  not, 
the  plan  administrator  pays  the  value  of 
the  missing  participant's  benefit 
calculated  under  the  "missing 
participant  annuity  assumptions." 

If  the  missing  participant  can  elect  a 
lump  stun,  the  plan  administrator  pays 
an  amount  equal  to  the  greater  of  the 
limip  sum  using  plan  assumptions  or 
the  value  of  the  benefit  using  the 
missing  participant  annuity 
assumptions. 

PBGC  Assumptions  and  Calculation 
Methods 

Certain  relevant  information,  such  as 
the  future  marital  statiis  of  a  missing 
participant  or  whether  the  missing 
participant  is  still  alive,  is  not  available 
to  the  plan  administrator.  The  PBGC  has 
developed  a  nimiber  of  simplifying 
assiunptions  to  deal  with  these  and 
other  issues  under  the  missing 
participants  program.  These 
assiunptions  take  into  account  the  value 
of  the  various  benefits  the  missing 
participant  (or  his  or  her  beneficiary) 
could  receive  under  the  plan.  The  PBGC 
invites  public  comment  on  these 
assumptions. 

The  actuarial  assumptions  used  under 
the  missing  participants  program  are 
based  on  the  lump  sum  and  annuity 
assumptions  in  the  PBGC's  single- 
employer  valuation  regulation  (29  CFR 
Part  2619).  (The  PBGC  intends  to 
propose  new  assumptions  for  valuing 
lump  sums  and  the  final  missing 
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participant  regulations  may  reflect  those 
changes.)  However,  the  mortality  tables 
and  loading  charges  in  the  valuation 
regulation  are  modified  and  the  "most 
v^uable  benefit"  is  used  instead  of  the 
benefit  at  the  expected  retirement  age. 

For  a  missing  participant  whose 
benefit  is  in  pay  status,  the  most 
valuable  benefit  is  the  benefit  in  pay 
status.  For  a  participant  whose  benefit  is 
not  in  pay  status,  the  plan  administrator 
assumes  the  participant  is  married  to  a 
spouse  the  same  age,  and  the 
participant's  qualified  joint  and  survivor 
annuity  under  the  plan  is  valued  at  each 
age  between  the  participant's  earUest 
early  retirement  age  and  the 
participant's  normal  retirement  age  to 
find  the  most  valuable  benefit.  For  a 
beneficiary  whose  benefit  is  not  in  pay 
status,  the  plan  administrator  assumes 
the  beneficiary  is  not  married,  and  the 
beneficiary's  automatic  form  of  benefit 
under  the  plan  is  valued  at  each  age 
between  the  deceased  participant's 
earliest  early  retirement  age  and  the 
participant's  normal  retirement  age  to 
find  the  most  valuable  benefit. 

Several  special  rules  apply,  including 
rules  for  when  there  are  employee 
contributions  to  the  plan  or 
distributions  of  residual  assets  to 
missing  participants. 

Benefit  Payments  by  the  PBGC 

If  a  plan  administrator  pays  an' 
amount  to  the  PBGC  for  a  missing 
participant,  and  the  missing  participant 
(or  his  or  her  beneficiary  or  estate)  later 
contacts  the  PBGC  or  is  located  through 
the  PBGC  search  process,  the  PBGC 
provides  benefits  as  described  below.  (If 
a  plan  administrator  purchases  an 
annuity  for  a  missing  participant,  and 
the  missing  participant  (or  his  or  her 
beneficiary  or  estate)  later  contacts  the 
PBGC,  the  PBGC  advises  the  person  of 
the  identity  of  the  insurance  company 
that  issued  the  annuity.) 

Automatic  Lump  Sums 

The  PBGC  pays  a  lump  sum  to  a 
located  missing  participant  if  the  plan 
would  have  paid  the  missing  participant 
a  mandatory  lump  sum.  The  lump  sum 
equals  the  amount  paid  to  the  PBGC 
plus  interest. 

If,  unknown  to  the  plan  administrator, 
the  missing  participant  died  before  the 
deemed  distribution  date,  and  if  the 
plan  so  provides,  the  PBGC  pays  the 
lump  sum  to  the  missing  participant's 
beneficiary  or  estate.  If  the  missing 
participant  dies  on  or  after  the  deemed 
distribution  date,  the  PBGC  pays  the 
lump  sum  to  the  missing  participant's 
estate. 

Similar  rules  apply  when,  although  a 
mandatory  lump  sum  would  not  be  paid 


to  the  missing  participant  under  the 
plan,  the  PBGC  could  pay  a  de  minimis 
lump  sum  under  the  guaranteed  benefit 
program  because  the  value  of  the  benefit 
was  $3,500  or  less  under  the  missing 
participant  lump  sum  assumptions.  In 
this  case,  however,  the  participant  or 
beneficiary  may  decline  the  de  minimis 
lump  sum  and  elect  to  receive  an 
equivalent  annuity  to  the  extent  that 
participants  and  beneficiaries  in  the 
PBGC's  guaranteed  benefits  program 
have  that  option. 

Annuities 

In  other  cases  the  PBGC  pays  the 
benefit  in  the  forms  available  under  the 
guaranteed  benefits  program.  If  the 
missing  participant  is  a  participant  and 
is  alive,  the  form  is  typically  a  qualified 
joint  and  survivor  aimuity  or,  for 
unmarried  participants,  a  single  life 
annuity.  A  living  missing  participant's 
annuity  equals  the  annuity  that  can  be 
purchased  with  the  amount  the  plan 
administrator  paid  to  the  PBGC  (minus 
the  loading  charge)  using  the  missing 
participant  annuity  assumptions  in 
effect  at  the  deemed  distribution  date.  A 
missing  participant  whose  benefit  was 
in  pay  status  before  becoming  missing 
receives  back  payments  and 
continuation  of  the  original  benefit. 

A  missing  participant  who  could  have 
received  an  immediate  lump  sum  as  of 
the  deemed  distribution  date  under  the 
plan  may  elect  a  lump  sum  payment 
from  the  PBGC  (after  obtaining  any 
required  spousal  consent).  The  lump 
sum  equals  the  amount  paid  to  the 
PBGC  plus  interest. 

If  the  missing  participant  is  a 
participant  and  dies  before  receiving 
benefits  from  the  PBGC,  the  PBGC  pays 
the  missing  participant's  surviving 
spouse  (unless  the  spouse  has  properly 
waived  the  benefit)  a  preretirement 
survivor  annuity,  based  on  a  joint  and 
50  percent  survivor  aimuity  that  is  the 
actuarial  equivalent  of  the  amount  paid 
to  the  PBGC  (minus  the  loading  charge). 
A  beneficiary  of  such  a  deceased 
missing  participant  Who  was  in  pay 
status  receives  the  benefit  the 
beneficiary  would  have  received  under 
the  plan,  including,  where  appropriate, 
back  payments. 

A  beneficiary  of  a  missing  participant 
who  died  before  the  deemed 
distribution  date  may  estabUsh  that  he 
or  she  is  the  proper  beneficiary  under 
the  plan,  or  that  he  or  she  would  have 
received  benefits  in  a  different  form,  at 
a  different  time,  or  in  a  different 
amount.  If  the  beneficiary  estabUshes 
this  to  the  PBGC's  satisfaction,  the 
beneficiary  will  receive  the  revised 
benefit.  However,  the  total  actuarial 
value  as  of  the  deemed  distribution  date 


of  all  benefits  payable  will  be  limited  to 
the  designated  benefit. 

A  spouse  or  other  beneficiary  of  a 
deceased  missing  participant  may  elect 
a  lump  sum  equivalent  of  the  survivor 
annuity  if  the  missing  participant  could 
have  elected  a  lump  sum  under  the 
plan. 

Guaranteed  Benefit 

If  a  missing  participant  or  his  or  her 
beneficiary  establishes,  to  the  PBGC's 
satisfaction,  that  the  designated  benefit 
paid  to  the  PBGC  was  less  than  the 
amount  that  should  have  been  paid  as 
a  designated  benefit,  the  PBGC  will 
increase  the  benefit  to  reflect  the  correct 
designated  benefit  or,  if  less,  the  value 
of  the  guaranteed  benefit. 

Procedural  Requirements 

The  plan  administrator  pays  the 
designated  benefits  to  the  PBGC  by  the 
time  the  post-distribution  certification 
(PDC)  required  under  the  PBGC's  plan 
termination  regulation  is  due.  (Interest 
is  assessed  if  the  payment  is  late.)  At  the 
same  time,  the  plan  administrator  must 
give  the  PBGC  certifications  and 
information  about  all  missing 
participants,  as  required  by  new 
Schedule  MP  and  its  instructions, 
which  are  set  forth  as  an  addendum  to 
this  proposed  rule  document. 

Special  rules  are  provided  for  missing 
participants  who  are  discovered  to  be 
missing  shortly  before  the  deemed 
distribution  date  ("recently-missing 
participants")  and  for  participants  who 
are  located  late  in  the  process  ("late- 
discovered  participants"). 

The  PBGC  has  discretion  to  return  to 
the  plan  administrator  the  designated 
benefit  of  a  missing  participant  found 
within  30  days  after  the  PBGC  receives 
the  designated  benefit.  The  plan 
administrator  will  then  distribute  the 
benefit  under  the  plan  to  that 
individual. 

The  PBGC  will  review  compliance 
with  the  missing  participant  program  as 
part  pf  its  standard  termination  audits. 
The  six-year  recordkeeping  requirement 
that  applies  generally  to  plan  records 
associated  with  the  termination  process 
(§§  2616.9  and  2617.10)  appUes  to 
missing  participant  records. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  proposed 
regulation  on  missing  participants,  and 
the  forms  and  instructions  to  be  used 
under  the  missing  participants  program, 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  The  PBGC  needs 
the  information  submitted  by  plan 
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administrators  of  tmninating  single- 
employer  plans  to  identify,  for  missing 
participants  whose  benefits  are 
annuitized,  the  insurance  companies 
that  are  to  provide  their  benefits;  to 
attempt  to  locate  missing  participants 
for  whom  benefits  are  paid  to  the  PBGC 
and  to  pay  their  benefits;  and  to  monitor 
and  audit  compliance  with  all 
applicable  requirements. 

the  PBGC  estimates  that  it  will  take 
an  average  of  2.46  hours  to  comply  with 
„the  collection  of  information 
reqiiirements  under  the  proposed 
regulation  and,  based  on  its  experience 
with  trusteed  plans,  that  about  500 
plans  will  be  required  to  comply  each 
year.  Accmtlingly,  the  estimated  burden 
of  the  collection  of  information  is  1,230 
hours. 

Copies  of  the  proposed  forms  and 
instructions  are  set  forth  as  an 
addendimi  to  this  proposed  rule 
doamient.  Comments  on  the  paperworic 
provisitms  of  the  proposed  rule  and  on 
the  forms  and  instructions  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Afiairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Pension  Benefit 
Guaranty  Corporation,  Washington,  DC 
20503.  Comments  may  address  (among 
other  things) — 

•  Whether  the  proposed  collection  of 
information  is  needed  for  the  proper 
performance  of  the  PBGC's  functions 
and  will  have  practical  utility; 

•  The  accuracy  of  the  PBdC's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

•  Enhancement  of  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on 
respondents  through  the  use  of 
autom    td  collection  techniques  (or 
other  Uams  of  information  technology) 
or  in  other  ways. 

In  particular,  the  PBGC  invites 
suggestions  regarding  procadiues  for 
submitting  some  or  all  of  the  required 
information  electronically. 

CiMnpUance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866  because  the  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  thn  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 


with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
ri^ts  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
The  PBGC  certifies  imder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  regiilation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  Plan 
administrators  of  terminating  plans  of 
all  sizes  already  have  a  duty  to 
determine  the  amoimts  of  all  benefits,  to 
attempt  to  locate  all  persons  entitled  to 
benefits,  and  to  annuitize  or  provide 
cash  accounts  for  those  who  cannot  be 
foimd.  The  primary  effect  of  this 
regulation  is  to  substitute  a  formal 
procedure  involving  the  PBGC  for  the 
informal  procedures  already  being 
followed.  The  PBGC  does  not  expect  the 
standardization  of  these  procedtues  to 
have  a  significant  effiect  on  plan 
administratora'  burdens.  Accordingly, 
sections  603  and  604  of  the  Rsguktcay 
Flexibility  Act  do  not  apply. 

ListofSub|ects 

29  CFH  Part  2606 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Administrative 
practice  and  procedure. 

29  CFR  Parts  2616.  261 7,  and  2629 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  29  CFR 
chapter  X5CVI  as  follows. 

1.  Part  2629  is  added  to  subchapter  C 
to  read  as  follows: 

PART  2629— MISSING  PARTICIPANTS 

Sec 

2629.1  Purpose  and  scope. 

2629.2  Definitions. 

2629.3  Method  of  distribution  for  missing 
participants. 

2629.4  Diligent  search. 

2629.5  Designated  benefit. 

2629.6  Payment  and  required 
documentation. 

2629. 7  Benefits  of  missing  participants — in 
general. 

2629.8  Automatic  lump  simi. 

2629.9  Annuity  or  elective  lump  sum — 
living  missing  participant. 

2629.10  Annuity  or  elective  lump  sum — 
deceased  missing  participant. 

2629.11  Limitations. 

2629.12  Special  rules. 


Appendix  A — Examples  of  designated  benefit 

determinations  for  missing  participants 

under  §  2629.5. 
Appendix  B — Examples  of  ben^t  payments 

for  missing  participants  under  §  2629.8 

through  §  2629.10. 
Authraity:  29  U.S.C  1302(b)(3),  1350. 

§2t29.l    Purpose «Kl  scope. 

(a)  Purpose.  This  part  prescribes  rules 
for  distributing  benefits  under  a 
terminating  plan  to  any  individual 
whom  the  plan  administrator  has  not 
located  when  distributing  benefits 
under  §  2617.28(c)  of  this  chapter. 

(b)  Scope.  This  part  applies  to  a  plan 
if  the  plan's  deemed  distribution  date 
(or  the  date  of  other  payments  made  in 
accordance  with  §  2629.12)  is  in  a  plan 
year  beginning  on  or  after  the  effective 
date  of  this  part. 

%2a»^    DeflnWons. 
For  purposes  of  this  part: 

(a)  Act  means  the  Employee 
Retirement  Income  Secmi^  Act  of  1974. 
as  amended. 

(b)  Code  means  the  Internal  Revenue 
Code  of  1986.  as  amended. 

(c)  Deemed  distribution  date  means 
the  date  selected  by  the  plan 
administrator  of  a  terminating  plan  that 
is  on  or  after  the  date  when  all  benefit 
distributions  have  been  made  under  the 
plan  except  fsr  distributions  to  missing 
participants  whose  designated  benefits 
are  paid  to  the  PBGC,  but  not  later  than 
the  last  day  of  the  period  in  which 
distribution  may  be  made  under 
§2616.29(a)  or  2617.28(a)  of  this  chapter 
(vdiichever  applies). 

(d)  Designated  benefit  means  the 
amount  payable  to  the  PBGC  for  a 
missing  participant  pursuant  to 
§2629.5. 

(e)  Designated  benefit  interest  rate 
means  the  rate  of  interest  applicable  to 
underpayments  of  guaranteed  benefits 
by  the  PBGC  under  §  2623.11(d)  of  this 
chapter. 

(fj  Guaranteed  benefit  form  means, 
with  respect  to  a  benefit,  the  form  in 
which  the  PBGC  would  pay  a 
guaranteed  benefit  to  a  participant  or 
beneficiary  in  the  PBGC's  program  for 
trusteed  plans  imder  parts  2613  and 
2621  of  this  chapter  (treating  the 
deemed  distribution  date  as  the  date  of 
plan  termination  for  this  purpose). 

(g)  Late-discovered  participant  means 
a  participant  or  beneficiary  entitled  to  a 
distribution  imder  a  terminating  plan 
whom  the  plan  administrator  locates 
before  the  plan  administrator  pays  the 
individual's  designated  benefit  to  the 
PBGC  (or  distributes  the  individual's 
benefit  by  purchasing  an  irrevocable 
commitment  from  an  insurer)  and  not 
more  than  90  days  before  the  deemed 
distribution  date. 
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(h)  Missing  participant  means  a 
participant  or  beneficiary  entitled  to  a 
distribution  under  a  terminating  plan 
whom  the  plan  administrator  has  not 
located  as  of  the  date  when  the  plan 
administrator  pays  the  individual's 
designated  benefit  to  the  PBGC  (or 
distributes  the  individual's  benefit  by 
purchasing  an  irrevocable  commitment 
from  an  insurer).  In  the  absence  of  proof 
of  death,  individuals  not  located  are 
presumed  living. 

(i)  Missing  participant  annuity 
assumptions  means  the  interest  rate 
assumptions  and  actuarial  methods 
(using  the  interest  rates  for  annuity 
valuation  in  Appendix  B  to  part  2619  of 
this  chapter)  for  valuing  a  benefit  to  be 
paid  by  the  PBGC  as  an  annuity  under 
part  2619  of  this  chapter,  applied — 

(1)  As  if  the  deemed  distribution  date 
««re  the  date  of  plan  termination; 

(2)  Using  unisex  mortality  rates  that 
are  a  fixed  blend  of  50  percent  of  the 
male  mortality  rates  and  50  percent  of 
the  female  mortality  rates  from  the  1983 
Group  Annuity  Mortality  Table  as 
prescribed  in  Rev.  Rul.  95-6, 1995-4 
IRB  22,  January  23, 1995  (Internal 
Revenue  Bulletins  are  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402); 

(3)  Without  using  the  expected 
retirement  age  assumptions  in  Subpart  . 
D  to  port  2619  of  this  chapter;  and 

(4)  By  adding  $300  for  each  missing 
participant  as  an  adjustment  (loading) 
for  expenses  (instead  of  the  adjustment 
for  expenses  provided  for  in 

§  2619.49(a)(4)  of  this  chapter). 

(j)  Missing  participant  forms  and 
instructions  means  PBGC  Forms  501 
and  602,  Schedule  MP  thereto,  and 
related  forms,  and  their  instructions. 

(k)  Missing  participant  lump  sum 
assumptions  means  the  interest  rate 
assumptions  and  actuarial  methods 
(using  the  interest  rates  for  lump  sum 
valuations  in  Appendix  B  to  part  2619 
of  this  chapter)  for  valuing  a  benefit  to 
be  paid  by  the  PBGC  as  a  lump  sum 
under  part-  2619  of  this  chapter, 
applied — 

(1)  As  if  the  deemed  distribution  date 
were  the  date  of  plan  termination; 

(2)  Using  mortality  assumptions  for 
healthy  lives  only  (from  Table  I  of 
Appendix  A  to  part  2619  of  this  chapter, 
substituting  x-t-1  for  x);  and 

(3)  Without  using  the  expected 
retirement  age  assumptions  in  Subpart 
D  to  part  2619  of  this  chapter. 

(1)  Pay  status  means,  with  respect  to 
a  benefit,  that,  as  of  the  deemed  - 
distribution  date,  one  or  more  benefit 
payments  have  been  made  or  would 
have  been  made  except  for 


administrative  delay  or  a  waiting 
period. 

(m)  Post-distribution  certification 
means  the  post-distribution  certification 
required  by  §  2616.29(b)  or  2617.28(h)  of 
this  chapter. 

(n)  Plan  administrator  means  the 
administrator  as  defined  in  section 
4001(a)(1)  of  the  Act. 

(0)  Recently-missing  participant 
means  a  participant  or  beneficiary 
entitled  to  a  distribution  under  a 
terminating  plan  whom  the  plan 
administrator  discovers  to  be  missing  on 
or  after  the  90th  day  before  the  deemed 
distribution  date. 

(p)  Unloaded  designated  benefit 
means  the  designated  benefit  reduced 
by  $300. 

§2629.3    Method  or  distrlbutkMiformissing 
pinictpBnis. 

The  plan  administrator  of  a 
terminating  plan  shall  distribute 
benefits  for  each  missing  participant 
by— 

(a)  Purchasing  an  irrevocable 
commitment  from  an  insurer  in 
accordance  with  §  2617.28(c)  or 
§  2616.29(a)(1)  of  this  chapter 
(whichever  is  applicable);  or 

(b)  Paying  the  PBGC  a  designated 
benefit  in  accordance  with  §§  2629.4 
through  2629.6  (subject  to  the  special 
rules  in  §2629.12). 

§2829.4    DHigent  search. 

(a)  Search  required.  A  plan 
administrator  shall  make  a  diligent 
search  for  each  missing  participant 
whose  designated  benefit  is  paid  to  the 
PBGC.  The  search  shall  be  made  before 
the  payment  is  made. 

(b)  Diligence.  A  search  is  a  diligent 
search  only  if  the  plan  administrator — 

(1)  Begins  the  search  at  or  after  the 
time  when  notices  of  intent  to  terminate 
are  issued  and  carries  on  the  search  in 
such  a  manner  that  if  the  individual  is 
found,  distribution  to  the  individual  can 
reasonably  be  expected  to  be  made  on 
or  before  ^e  deemed  distribution  date 
(or,  in  the  case  of  a  recently-missing 
participant,  on  or  before  the  90th  day 
after  the  deemed  distribution  date); 

(2)  Makes  inquiry  of  any  plan 
beneficiaries  and  alternate  payees  of  the 
missing  participant  whose  names  and 
addresses  are  Imown  to  the  plan 
administrator;  and 

(3)  Engages  a  commercial  locator 
service  to  search  for  the  missing 
participant. 

§2629.5    Designeted  benefit 

(a)  Amount  of  designated  benefit.  The 
amount  of  the  designated  benefit  shall 
be  the  amount  determined  under 
paragraph  (a)(1),  (a)(2),  (a)(3).  or  (a)(4)  of 


this  section  (whichever  is  applicable)  or. 
if  less,  the  amount  that  could  be 
provided  under  the  plan  to  the  missing 
participant  in  the  form  of  a  single  sum 
in  accordance  with  section  415  of  the 
Code. 

(1)  Mandatory  lump  sum.  The 
designated  benefit  of  a  missing 
participant  required  under  a  plan  to 
receive  a  mandatory  lump  sum  as  of  the 
deemed  distribution  date  shall  be  the 
lump  sum  payment  that  the  plan 
administrator  would  have  distributed  to 
the  missing  participant  as  of  the  deemed 
distribution  date. 

(2)  De  minimis  lump  sum.  The  ^ 
designated  benefit  of  a  missing 
participant  not  described  in  paragraph 
(a)(1)  of  this  section  whose  benefit  is  not 
in  pay  status  and  whose  benefit  has  a  de 
minimis  actuarial  present  value  ($3,500 
or  less)  as  of  the  deemed  distribution 
date  under  the  missing  participant  lump 
simi  assumptions  shall  be  such  value. 

(3)  No  lump  sum.  The  designated 
benefit  of  a  missing  participant  not 
described  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  who,  as  of  the  deemed 
distribution  date,  cannot  elect  an 
immediate  lump  sum  under  the  plan 
shall  be  the  actuarial  present  value  of 
the  missing  participant's  benefit  as  of 
the  deemed  distribution  date  imder  the 
missing  participant  annuity 
assumptions. 

(4)  elective  lump  sum.  The  designated 
benefit  of  a  missing  participant  not 
described  in  paragraph  (a)(1),  (a)(2),  or 
(a)(3)  of  this  section  shall  be  the  greater 
of  the  amounts  determined  under  the 
methodologies  of  paragraph  (a)(l]  or 
(a)(3)  of  this  section. 

(b)  Assumptions.  When  the  plan 
administrator  uses  the  missing 
participant  annuity  assumptions  or  the 
missing  participant  lump  siun 
assumptions  for  purposes  of 
determining  the  designated  benefit 
under  paragraph  (a)  of  this  section,  the 
plan  administrator  shall  value  the  most 
valuable  benefit,  as  determined  under 
paragraph  (b)(1)  of  this  section,  using 
the  assumptions  described  in  paragraph 
(b)(2)  or  (b)(3)  of  this  section  (whichever 
is  applicable). 

(1)  Most  valuable  benefit.  For  a 
missing  participant  whose  benefit  is  in 
pay  status,  the  most  valuable  benefit  is 
the  benefit  in  pay  status.  For  a  missing 
participant  whose  benefit  is  not  in  pay 
status,  the  most  valuable  benefit  is  the 
benefit  payable  at  the  age  on  or  after  the 
deemed  distribution  date  (beginning 
with  the  participant's  earliest  early 
retirement  age  and  ending  with  the 
participant's  normal  retirement  age)  for 
which  the  present  value  as  of  the 
deemed  distribution  date  is  the  greatest. 
The  present  value  as  of  the  deemed 
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distribution  date  with  respect  to  any  age 
is  detennined  by  multiplying: 

(i)  The  monthly  (or  oth«r  periodic) 
benefit  payable  under  the  plan;  by 

(ii)  The  present  value  (determined  as 
of  the  deemed  distribution  date  using 
the  missing  participant  annuity 
assimiptions)  of  a  $1  monthly  (or  other 
periodic)  annuity  beginning  at  the 
applicable  age. 

(2)  Paiticipant.  A  missing  participant 
who  is  a  participant,  and  whose  benefit 
is  not  in  pay  status,  is  assiuned  to  be 
married  to  a  spouse  the  same  age,  and 
the  form  of  boiefit  that  must  be  valued 
is  the  qualified  joint  and  survivor 
annuity  benefit  that  would  be  payable 
under  the  plan.  If  the  participant's 
benefit  is  in  pay  status,  the  form  and 
beneficiary  of  the  participant's  benefit 
are  the  form  of  benefit  and  beneficiary 
of  the  benefit  in  pay  statiis. 

(3)  Beneficiary.  A  missing  participant 
w^o  is  a  beneficiary,  and  whose  benefit 
is  not  in  pay  status,  is  assumed  not  to 
be  married,  and  the  form  of  benefit  that 
must  be  valvied  is  the  survivor  benefit 
that  would  be  payable  imder  the  plan. 
If  the  benefiduy's  benefit  is  in  pay 
status,  the  form  and  beneficiary  of  the 
beneficiary's  benefit  are  the  form  of 
benefit  and  benefidaiy  of  the  benefit  in 
pav  status. 

(4)  Examples.  See  Appendix  A  for 
examples  illustrating  the  provisions  of 
this  section. 

(c)  Missed  payments.  In  determining 
the  designated  benefit,  the  plan 
administrator  shall  include  the  value  of 
any  payments  that  were  due  before  the 
deemed  distributioa  date  but  that  were 
not  made. 

(d)  Payment  of  designated  benefits. 
Payment  of  designated  benefits  shall  be 
made  in  accordance  with  §  2629.6  and 
shall  be  deemed  made  on  the  deemed 
distribution  date. 

S  2829.6    Payment  and  required 
doeumentatton. 

(a)  Time  of  payment  and  filing. 

[l]  General  rule.  The  plan 
adiDinistrator  shall  pay  designated 
benefits,  and  file  the  information  and 
certifications  (of  the  plan  administrator 
and  the  plan's  enrolled  actuary) 
specified  in  the  missing  participant 
forms  and  instructions,  by  the  time  the 
post-distribution  certification  is  due 
(determined  in  accordance  with 
§§  2616.7(a)  and  2617.8(a)  of  this 
chapter).  Except  as  otherwise  provided 
in  the  missing  participant  forms  and 
instructions,  the  plan  administrator 
shaU  submit  the  designated  benefits, 
information,  and  certifications  with  the 
post-distribution  certification. 

(2)  Recently-missing  participants.  In 
the  case  of  a  recentiy-missing 


participant,  the  plan  administrator  shall 
pay  the  designated  benefit  by  the  time 
the  amended  post-distribution 
certification  is  due  imder  paragraph 
(a)(2)(ii)  of  this  section.  Except  as 
otherwise  provided  in  the  missing 
participant  forms  and  instructions — 

(i)  Payment.  The  plan  administrator 
shall  submit  the  designated  benefit  with 
the  amended  post-distribution 
certification  described  in  paragraph 
(a)(2)(ii)  of  this  section;  and 

(ii)  Filing.  If  the  diligent  search  is  not 
complete  when  the  pkm  administrator 
submits  the  filing  described  in 
paragraph  (a)(1)  of  this  section,  the  plan 
administrator  shall  indicate  this  in  that 
filing  and  submit  an  amended  filing 
(including  an  amended  post-distribution 
certification)  within  120  days  after  the 
deemed  distribution  date. 

(3)  Late-discovered  participants. 
When  it  is  impracticable  for  the  plan 
administrator  to  include  complete  and 
accurate  final  information  on  a  late- 
discovered  participant  in  a  timely  post- 
distribution  certification,  the  plan 
administrator  shall  submit  an  amended 
post-distribution  certification  within 
120  days  after  the  deemed  distribution 
date  in  accordance  with  the  missing 
participant  forms  and  instructions. 

(b)  Interest  on  late  payments.  If  the 
plan  administrator  does  not  pay  a 
designated  benefit  by  the  time  specified 
in  paragraph  (a)  of  this  section,  the  plan 
administrator  shall  pay  interest  as 
assessed  by  the  PBGC  for  the  period 
beginning  on  the  deemed  distribution 
date  and  ending  on  the  date  when  the 
payment  is  received  by  the  PBGC. 
Interest  will  be  assessed  at  the  rate 
provided  for  late  premiiun  payments  in 
§  2610.7  of  this  chapter. 

(c)  Supplemental  information.  Within 
30  days  after  the  date  of  a  written 
request  from  the  PBGC,  a  plan 
administrator  required  to  provide  the 
information  and  certifications  described 
in  paragraph  (a)  of  this  section  shall  file 
supplemental  information,  as  requested, 
for  the  purpose  of  verifying  designated 
benefits  and  determining  benefits  to  be 
paid  by  the  PBGC  imder  this  part. 

(1)  Information  mailed.  Supplemental 
information  filed  under  this  paragraph 
(c)  is  considered  filed  on  the  date  of  the 
United  States  postmark  stamped  on  the 
cover  in  which  the  information  is 
mailed,  if— 

(i)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(ii)  The  information  was  mailed 
postage  prepaid,  properly  addressed  to 
the  PBGC. 

(2)  Information  delivered.  When  the 
plan  administrator  sends  or  transmits 
the  information  to  the  PBGC  by  means 
other  than  the  United  States  Postal 


Service,  the  information  is  considered 
filed  on  the  date  it  is  received  by  the 
PBGC  Information  received  on  a 
weekend  or  Federal  hoUday  or  after  SKM 
p.m.  on  a  weekday  is  considered  filed 
on  the  next  regular  business  day. 

1 2629.7    Benefits  of  missing  participents— 
ini 


(a)  If  annuity  purchased.  If  a  plan 
administrator  distributes  a  missing 
participant's  benefit  by  purchasing  an 
irrevocable  commitment  from  an 
insurer,  and  the  missing  participant  (or 
his  or  her  beneficiary  or  estate)  later 
contacts  the  PBGC,  the  PBGC  vnll 
inform  the  person  of  the  identity  of  the 
insurer  and  the  relevant  policy  number. 

(b)  If  designated  benefit  paid.  If  the 
PBGC  locates  or  is  contacted  by  a 
missing  participant  for  whom  a  plan 
administrator  paid  a  designated  benefit 
to  the  PBGC  (or  his  or  her  beneficiary 
or  estate),  the  PBGC  will  pay  benefits  in 
accordance  with  §§  2629.8  through 
2629.10  (subject  to  the  limitations  and 
special  rides  in  §§  2629.11  and  2629.12). 

(c)  Examples.  See  Appendix  B  for 
examples  illustrating  the  provisions  of 
§§  2629.8  through  2629.10. 

}  2629.8    Automatic  lump  sum. 

This  section  appUes  to  a  missing 
participant  whose  designated  benefit 
was  determined  under  §  2629.5(a)(1) 
(mandatory  limip  sum)  or  §  2629.5(a)(2) 
(de  minimis  lump  sum). 

(a)  General  rule. 

(1)  Benefit  paid.  The  PBGC  will  pay 
a  single  siun  benefit  equal  to  the 
designated  benefit  plus  interest  at  the 
designated  benefit  interest  rate  from  the 
deemed  distribution  date  to  the  date  on 
which  the  PBGC  pays  the-benefit. 

(2)  Payee.  Payment  shall  be  made — 
(i)  To  the  missing  participant,  if 

located; 

(ii)  If  the  missing  partidpant  died 
before  the  deemed  distribution  date,  and 
if  the  plan  so  provides,  to  the  missing 
partidpant's  beneficiary  or  estate;  or 

(iu)  If  the  missing  participant  dies  on 
or  after  the  deemed  distribution  date,  to 
the  missing  partidpant's  estate. 

(b)  De  minimis  annuity  alternative.  If 
the  guaranteed  benefit  form  for  a 
missing  partidpant  whose  designated 
benefit  was  determined  under 

§  2629.5(a)(2)  (de  minimis  limip  sum) 
(or  the  guaranteed  benefit  form  for  a 
benefidary  of  such  a  missing 
partidpant)  would  provide  for  the 
election  of  an  annuity,  the  missing 
partidpant  (or  the  benefidary)  may 
elect  to  receive  an  annuity.  If  such  an 
election  is  made — 

(1)  The  PBGC  will  pay  the  benefit  in  ♦ 
the  elected  guaranteed  benefit  form, 
beginning  on  the  annuity  starting  date 
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eleded  by  the  missing  partidpant  (or 
the  benefidary),  but  not  before  the  later 
of  the  date  of  the  election  or  the  earliest 
date  on  which  the  missing  partidpant 
(or  the  benefidary)  could  have  begun 
receiving  benefits  imder  the  plan;  and 
(2)  The  monthly  (or  other  periodic) 
benefit  paid  will  be  actuarially 
equivalent  to  the  designated  benefit,  i.e., 
each  benefit  payment  will  equal  the 
designated  benefit  divided  by  the 
present  value  (detennined  as  of  the 
deemed  distribution  date  under  the 
missing  partidpant  limip  sum 
assumptions)  of  a  $1  monthly  (or  other 
periodic)  annuity  beginning  on  the 
annuity  starting  date. 

f  2629.9    Annuity  or  elective  lumpsum— 
living  missing  participant 

This  section  applies  to  a  missing 
fiartidpant  whose  designated  benefit 
was  determined  under  §  2629.5(a)(3)  (no 
lump  sum)  or  §  262g.5(a)(4)  (elective 
lump  sum)  and  who  is  living  on  the  date 
as  of  whidb  benefits  conunence. 

(a)  Missing  participant  whose  benefit 
is  not  in  pay  status.  The  PBGC  will  pay 
the  benefit  of  a  missing  partidpant 
whose  benefit  is  not  in  pey-etatus  as 
follows. 

(1)  Time  and  form  of  benefit.  The 
PBGC  will  pay  the  missing  partidpant's 
benefit  in  the  guaranteed  benefit  form, 
htynning  on  tile  annuity  starting  date 
elected  by  the  missing  partidpant  (but 
not  before  the  later  of  the  date  of  the 
election  or  the  earUest  date  on  which 
the  missing  participant  could  have 
begun  receiving  benefits  under  the 
plan). 

(2)  Amount  of  benefit.  The  PBGC  will 
pay  a  monthly  (or  other  periodic) 
benefit  that  is  actuarially  equivalent  to 
the  imloaded  designated  benefit,  i.e., 
eedi  benefit  payeaent  will  equal  the 
unloaded  designated  benefit  divided  by 
the  present  value  (determined  as  of  the 
deemed  distribution  date  imder  the 
missing  partidpant  annuity 
assumptions)  of  a  $1  monthly  (or  other 
periodic)  annuity  beginning  on  the 
annuity  starting  date. 

(b)  Missing  participant  whose  benefit 
is  in  pay  status.  The  PBGC  will  pay  the 
benefit  of  a  missing  partidpant  whose 
benefit  is  in  pav  status  as  follows. 

(1)  Time  ana  form  of  benefit.  The 
PBGC  will  pay  the  benefit  in  the  form 
that  was  in  effect,  beginning  when  the 
missing  partidpant  is  located.      ' 

(2)  Amount  of  benefit.  The  PBGC  will 
pay  the  monthly  (or  other  periodic) 
amount^ the  benefit  that  was  in  pay 
status,  plus  a  lump  sum  equal  to  the 
payments  the  missing  partidpant  would 
have  received  under  the  plan,  plus 
interest  on  the  missed  payments  (at  the 
plan  rate  up  to  the  deemed  distribution 


date  and  thereafter  at  the  designated 
benefit  interest  rate)  to  the  date  as  of 
which,  the  PBGC  pays  the  lump  simi. 

(c)  Payment  of  lump  sum.  if  a  missing 
participant  whose  designated  benefit 
was  determined  under  §  2629.5(a)(4) 
(elective  lump  sum)  so  elects,  the  PBGC 
will  pay  his  or  her  benefit  in  the  form 
of  a  single  sum.  This  election  is  not 
effective  unless  the  missing 
partidpant's  spouse  consents  (if  such 
consent  would  be  required  under 
section  205  of  the  Act).  The  single  sum 
equals  the  designated  benefit  plus 
interest  (at  the  designated  benefit 
interest  rate)  from  the  deemed 
distribution  date  to  the  date  as  of  which 
the  PBGC  pays  the  benefit. 

S  2629.10   Annuity  or  elective  lump  sum— 
dscseesd  missing  perUdpant 

This  section  apphes  to  a  beneficiary 
of  a  deceased  missing  partidpant  whose 
designated  benefit  was  determined 
under  §  2629.5(a)(3)  (no  lump  sum)  or 
§  2629.5(a)(4)  (elective  lump  siun)  and 
whose  benefit  is  not  payable  under 
§2629.9. 

(a)  If  missing  participant  died  with 
benefit  not  in  pay  status. 

(1)  General  rule. 

(i)  Beneficiary.  The  PBGC  will  pay  a 
benefit  to  the  surviving  spouse  of  a 
missing  partidpant  who  is  a  participant 
and  whose  benefit  is  not  in  pay  status 
(unless  the  surviving  spouse  has 
properly  waived  a  benefit  in  accordance 
with  section  205  of  the  Art). 

(ii)  Form  and  amount  of  benefit.  The 
PBGC  will  pay  the  survivor  benefit  in 
the  form  of  a  single  Ufe  annuity.  Each 
benefit  payment  will  equal  50%  of  the 
quotient  that  results  when  the  unloaded 
designated  benefit  is  divided  by  the 
present  value  (determined  as  of  the 
deemed  distribution  date  under  the 
missing  partidpant  annuity 
assumptions,  and  assuming  that  the 
missing  partidpant  survived  to  the 
deemed  distribution  date)  of  a  $1 
monthly  (or  other  periodic)  joint  and 
50%  survivor  annuity  in  the  form 
described  in  §  2619.49(0(1)  of  this 
chapter  beginning  on  the  annuity 
starting  date. 

(iii)  Time  of  benefit.  The  PBGC  will 
pay  the  survivor  benefit  beginning  at  the 
time  eleded  by  the  surviving  spouse 
(but  not  before  the  later  of  the  date  of 
the  election  or  the  earliest  date  on 
which  the  surviving  spouse  could  have 
begun  receiving  benefits  under  the 
plan). 

(2)  If  missing  participant  died  before 
deemed  distribution  date. 
Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section,  if  a 
beneficiary  of  a  missing  partidpant  who 
died  before  the  deemed  distribution 


date  establishes  to  the  PBGC's 
satisfaction  that  he  or  she  is  the  proper 
benefidary  or  would  have  received 
benefits  under  the  plan  in  a  form,  at  a 
time,  or  in  an  amount  different  from  the 
benefit  paid  under  paragraph  (a)(l)(ii)  or 
(a)(l)(iii)  of  tiiis  section,  the  PBGC  will 
make  payments  in  accordance  with  the 
facts  so  established,  but  only  in  the 
guaranteed  benefit  form. 

(3)  Elective  lump  stmt. 
Notwithstanding  die  provisions  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  if  the  benefidary  of  a  missing 
participant  whose  designated  benefit 
was  determined  under  S  2629.5(a)(4) 
(elective  lump  sum)  so  elects,  the  PBGC 
will  pay  his  or  her  benefit  in  the  form 
of  a  single  sum.  The  single  sum  will  be 
equal  to  the  actuarial  present  value 
(dfBtermined  as  of  the  deemed 
distribution  date  under  the  missing 
participant  annuity  assumptions)  of  the 
death  benefit  payable  on  the  aimuity 
starting  date,  plus  interest  (at  the 
designated  benefit  interest  rate)  from  the 
deemed  distribution  date  to  the  date  as 
of  which  the  PBGC  pays  the  benefit. 

(b)  If  missing  participant  died  with 
benefit  in  pay  status. 

(1)  Beneficiary.  The  PBGC  will  pay 
benefits  to  the  benefidary  (if  any)  of  the 
benefit  that  was  in  pay  status. 

(2)  Form  and  amount  of  benefit.  The 
PBGC  will  pay  a  monthly  (or  other 
periodic)  amoimt  equal  to  the  monthly 
(or  other  periodic)  amount,  if  any,  that 
the  beneficiary  would  have  received 
under  the  form  of  payment  in  effert, 
plus  a  lump  sum  payment  equal  to  the 
payments  Mie  benefidary  wcmld  have 
received  under  the  plan  subsequent  to 
the  missing  participant's  death  and 
prior  to  the  date  as  of  which  the  benefit 
is  paid  under  paragraph  (b)(4)  of  this 
section,  plus  interest  on  the  missed 
pajrments  (at  the  plan  rate  up  to  the 
deemed  distribution  date  and  thereafter 
at  the  designated  benefit  interest  rate)  to 
the  date  as  of  which  the  benefit  is  paid 
under  paragrajA  (b)(4)  of  this  section. 

(3)  Uimp  sum  payment  to  estate.  The 
PBGC  will  make  a  lump  sum  payment 
to  the  missing  partidpant's  estate  equal 
to  the  payments  that  the  missing 
partidpant  would  have  received  under 
the  plan  for  the  period  prior  to  the 
missing  partidpant's  death,  plus 
interest  on  the  missed  payments  (at  the 
plan  rate  up  to  the  deemed  distribution 
date  and  thereafter  at  the  designated 
benefit  interest  rate)  to  the  date  as  of 
which  the  benefit  is  paid  under 
paragraph  (b)(4)  of  this  section. 
Notwithstanding  the  preceding 
sentence,  if  a  benefidary  of  a  missing 
partidpant  other  than  the  estate 
establishes  to  the  PBGC's  satisfaction 
that  the  benefidary  is  entitied  to  the 
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lump  sum  payment,  the  PBGC  Mrill  pay 
the  lump  s\un  to  such  beneficiary. 

(4)  Time  of  benefit.  The  PBGC  will 
pay  the  survivor  benefit  when  the 
beneficiary  is  located.  . 

f2e29.ll    Umitatlone. 

(a)  Exclusive  benefit.  The  benefits 
provided  for  under  §§  2629.8  through 
2629.10  shall  be  the  only  benefits 
payable  by  the  PBGC  to  missing 
participants  oi  to  beneficiaries  based  on 
the  benefits  of  deceased  missing 
participants. 

(b)  Umitation  on  benefit  value.  The 
total  actuarial  present  value  of  all 
benefits  paid  with  respect  to  a  missing 
participant  under  §§  2629.8  through 
2629.10,  determined  as  of  the  deemed 
distribution  date,  shall  not  exceed  the 
missing  participant's  designated  benefit. 

(c)  Guaranteed  benefit.  If  a  missing 
participant  or  his  or  her  beneficiary 
estabUshes  to  the  PBGC's  satisfaction 
that  the  benefit  under  §§  2629.8  through 
2629.10  (based  on  the  designated  benefit 
actiiaUy  paid  to  the  PBGC)  is  less  than 
the  miniiqiim  benefit  in  this  paragraph 
(c),  the  PBGC  shall  instead  pay  the 
minimum  benefit.  The  miniitmm  benefit 
^lall  be  the  lesser  of: 

(1)  The  benefit  as  determined  under 
the  PBGC's  rules  for  paying  guaranteed 
benefits  in  trusteed  plans  under  parts 
2613  and  2621  of  this  chapter  (treating 
the  denned  distribution  date  as  the  date 
of  plan  termination  for  this  purpose);  or 

(2)  The  benefit  based  on  the 
designated  benefit  that  shoidd  have 
been  paid  imder  §  2629.5. 

(d)  Limitation  on  annuity  starting 
date.  A  missing  participant  (or  his  or 
h^r  survivor)  may  not  elect  an  annmty 
starting  date  after  the  later  of — 

(1)  The  required  beginning  date  under 
section  401(a)(9)  of  the  Code;  or 

(2)  The  date  when  the  missing 
participant  (or  the  siuvivor)  is  located. 

12629.12    Special  rutos. 

(a)  Late-discovered  participants.  The 
plan  administrator  of  a  plan  that 
terminates  with  one  or  more  late- 
discovered  participants  shall  (after 
issuing  notices  to  each  such  participant 
in  acccMtlance  with  §§  2616.22  and 
2616.27  or  2617.22  and  2617.23  of  this 
chapter  (whichever  apply)),  distribute 
each  such  late-discovered  participant's 
benefit  within  the  period  described  in 

§  2616.29(a)  or  2617.28(a)  of  this  chapter 
(whichever  applies)  if  practicable  or  (if 
not)  as  soon  thereafter  as  practicable, 
but  not  more  than  90  days  after  the 
deemed  distribution  date. 

(b)  Missing  participants  located 
quickly.  Notwithstanding  the  provisions 
of  §§2629.8  through  2629.10,  if  the 
PBGC  or  the  plan  administrator  locates 


a  missing  participant  within  30  days 
after  the  PBGC  receives  the  missing 
participant's  designated  benefit,  the 
PBGC  may  in  its  discretion  return  the 
missing  participant's  designated  benefit 
to  the  plan  administrator,  and  the  plan 
administrator  shall  treat  the  missing 
participant  like  a  late-discovered 
participant. 

(c)  Qaalified  domestic  relations 
orders.  Plan  administrators  and  the 
PBGC  shall  take  the  provisions  of 
quahfied  domestic  relations  orders 
(QDROs)  under  section  206(d)(3)  of  the 
Act  into  accoimt  in  determining 
designated  benefits  and  benefit 
payments  by  the  PBGC,  including 
treating  an  alternate  payee  under  an 
applicable  QDRO  as  a  missing 
participant  or  as  a  beneficiary  of  a 
missing  participant,  as  appropriate,  in 
accordancti  with  the  terms  of  the  QDRO. 
For  purposes  of  calculating  the  amount 
of  the  designated  benefit  of  an  alternate 
payee,  the  plan  administrator  shall  use 
the  assiunptions  for  a  missing 
participant  who  is  a.beneficiary  under 

§  2629.5(b). 

(d)  Employee  contributions. 

(1)  Mandatory  employee 
contributions.  Notwithstanding  the 
provisions  of  §  2629.5,  if  a  missing 
participant's  contributions  were 
mandatory  (within  the  meaning  of 
section  4044(a)(2)  of  the  Act),  the 
missing  participant's  designated  benefit 
shall  not  be  less  than  the  sum  of  the 
missing  participant's  mandatory 
contributions  and  interest  to  the  deemed 
distribution  date  at  the  plan's  rate  or  the 
rate  under  section  .204(c)  of  the  Act 
(whichever  produces  the  greater  ' 
amount). 

(2)  Voluntary  employee  contributions. 
(i)  Applicability.  This  paragraph  (d)(2) 

applies  to  any  «nployee  contributions 
that  were  not  mandatory  (within  the 
meaning  of  section  4044(a)(2)  of  the  Act) 
to  which  a  missing  participant  is 
entitled  in  connection  with  the 
termination  of  a  defined  benefit  plan. 

(ii)  Payment  to  PBGC.  A  plan 
administrator,  in  accordance  with  the 
missing  participant  forms  and 
instructions,  shall  pay  the  employee 
contributions  described  in  paragraph 
(d)(2)(i)  of  this  section  (together  with 
any  earnings  thereon)  to  the  PBGC,  and 
shall  file  Schedule  MP  with  the  PBGC, 
by  the  time  the  designated  benefit  is  due 
under  §  2629.6.  Any  such  amount  shall 
be  in  addition  to  the  designated  benefit 
and  shall  be  separately  identified. 

(iii)  Payment  by  PBGC.  In  addition  to 
any  other  amounts  paid  by  the  PBGC 
under  §§  2629.8  through  2629.10,  the 
PBGC  shall  pay  any  amoimt  paid  to  it 
imder  paragraph  (d)(2)(ii)  of  this 
section,  with  interest  at  the  designated 


benefit  interest  rate  fi'om  the  date  of 
receipt  by  the  PBGC  to  the  date  of 
payment  by  the  PBGC,  in  the  same 
manner  as  described  in  §  2629.8 
(automatic  Imnp  siuns),  except  that  if 
the  missing  participant  died  before  the 
deemed  disbibution  date  and  there  is  no 
beneficiary,  payment  shall  be  made  to 
the  missing  participant's  estate. 

(e)  ResiAial  assets.  The  PBGC  shaU 
determine,  in  a  manner  consistent  with 
the  purposes  of  this  part  and  section 
4050  of  the  Act,  how  the  provisions  of 
this  part  shall  apply  to  any  distribution, 
to  participants  and  beneficiaries  who 
cannot  be  located,  of  residual  assets 
remaining  after  the  satisfaction  of 
benefit  Uabihties  in  connection  with  the 
termination  of  a  defined  benefit  plan. 
The  deadline  for  payment  of  residual 
assets  for  a  missing  participant  and  for 
submission  to  the  PBGC  of  a  Schedule 
MP  (or  an  amended  Schedule  MP)  is  the 
30th  day  after  the  date  on  which  all 
residual  assets  have  been  distributed  to 
all  participants  and  beneficiaries  other 
than  missing  participants  for  whom 
payment  for  residual  assets  is  made  to 
the  PBGC. 

(f)  Sufficient  distress  terminations.  In 
the  case  of  a  plan  undergoing  a  distress 
termination  (imder  section  4041(c)  of 
the  Act)  that  is  sufiicient  for  at  least  all 
giiaranteed  benefits  and  that  distributes 
its  assets  in  the  manner  described  in 
section  4041(b)(3)  of  the  Act,  the  benefit 
assumed  to  be  payable  by  the  plan  for 
purposes  of  determining  the  amount  of 
the  designated  benefit  under  §  2629.5 
shall  be  limited  to  the  Title  IV  benefit 
(as  defined  in  §  2616.2  of  this  chapter). 

(g)  Similar  rules  for  later  payments.  If 
the  PBGC  determines,  upon  audit  of  a 
plan  termination,  that  one  or  more 
persons  should  receive  benefits  (which 
may  be  in  addition  to  benefits  already 
provided)  in  order  for  a  termination  to 
be  vahd,  and  (Hie  or  more  of  such 
individuals  cannot  be  located,  the  PBGC 
shall  determine,  in  a  manner  consistent 
with  the  purposes  of  this  part  and 
section  4050  of  the  Act,  how  the 
provisions  of  this  part  shall  apply  to  , 
such  benefits. 

Appendix  A— Examples  of  Designated 
Benefit  Detenninatlons  for  Missing 
Participants  Under  §  2629.5 

The  calculation  of  the  designated  benefit 
under^  2629.5  is  illustrated  by  the  following 
examples. 

Example  1.  Plan  A  provides  that  any 
participant  whose  benefit  has  a  value  at 
distribution  of  $1,750  or  less  will  be  paid  a 
lump  sum,  and  that  no  other  lump  sums  will 
be  paid.  F,  Q,  and  R  are  missing  participants. 

(1)  As  of  the  deemed  distribution  date,  the 
value  of  P's  benefit  is  $1,700  under  plan  A's 
assumptions.  Under  §  2629.5(a)(1),  the  plan 
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administrator  pays  the  PBGC  $1,700  as  P^ 
designated  Iwnefit. 

(2)  As  of  the  deemed  distribution  date,  the 
value  of  Q's  benefit  is  $3,700  under  plan  A's 
assumptions  and  $3,200  under  the  missing 
participant  lump  sum  assumptions.  Under 

§  2629.5(a)(2),  the  plan  administrator  pays 
the  PBGC  $3,200  as  Q's  designated  benefit. 

(3)  As  of  the  deemed  distribution  date,  the 
value  of  R's  benefit  is  $3,400  under  plan  A's 
assumptions,  $3,600  under  the  missing 
participant  lump  sum  assumptions,  and 
$3,450  under  the  missing  participant  aimuity 
assiunptions.  Under  §  2629.5(a)(3),  the  plan 
administrator  pays  the  PBGC  $3,450  as  R's 
designated  benefit 

Example  2.  Plan  B  provides  for  a  normal 
retirement  age  of  65  and  permits  early 
commencement  of  benefits  at  any  age 
between  60  and  65,  with  benefits  reduced  by 
S  percent  for  each  year  before  age  65  that  the 
benefit  begins.  The  qualified  )oint  and  50 
percent  survivor  annuity  payable  under  the 
terms  of  the  plan  requires  in  all  cases  a  16 
percent  reduction  in  the  benefit  otherwise 
payable.  The  plan  does  not  provide  for 
elective  lump  sums. 

(1)  M  is  a  missing  participant  who 
separated  fitim  service  under  plan  B  with  a 
deferred  vested  benefit.  M  is  age  50  at  the 
deemed  distribution  date,  and  has  a  normal 
retirement  benefit  of  $1,000  per  month 
payable  at  age  65  in  the  form  of  a  single  life 
annuity.  M's  benefit  as  of  the  deemed 
distribution  date  has  a  value,  greater  than 
$3,500  using  either  plan  assumptions  or  the 
missing  participant  lump  stun  assumptions. 
Accordingly,  M's  designated  benefit  is  to  be 
determined  imder  §  2629.5(a)(3). 

(2)  For  purposes  of  determining  M's 
designated  benefit,  M  is  assumed  to  be 
married  to  a  spouse  who  is  also  age  50  on 
the  deemed  distribution  date.  M's  monthly 
benefit  in  the  form  of  the  qualified  joint  and 
survivor  annuity  under  the  plan  varies  firom 
$840  at  age  65  (the  aormal  retirement  age) 
($1.000x(l  -  .16))  to  $630  at  age  60  (the 
earliest  retirement  age) 

($1.000x(l  -  5x(.05))x(l  -  .16)). 

(3)  Under  §  2629.5(a)(3),  M's  benefit  is  to 
be  valued  using  the  missing  participant 
annuity  assumptions.  The  select  and  ultimate 
interest  rates  on  Plan  B's  deemed  distribution 
date  are  7.50  percent  for  the  first  20  years  and 
5.75  percent  thereafter.  Using  these  rates  and 
the  blended  mortality  table  described  in  the 
definition  of  "missing  participant  annuity 
assumptions"  in  §  2629.2(i)(2),  the  plan 
administrator  determines  that  the  benefit 
commencing  at  age  60  is  the  most  valuable 
benefit  (/.e.,  the  benefit  at  age  60  is  more 
valuable  than  the  benefit  at  ages  61, 62, 63, 
64  or  65).  The  present  value  as  of  the  deemed 
distribution  date  of  each  dollar  of  aimual 
benefit  (payable  monthly  as  a  joint  and  50 
percent  survivor  annuity]  is  $5.4307  if  the 
benefit  begins  at  age  60.  (In  accordance  with 
S  2619.49(d)(5),  the  mortality  of  the  spouse 
during  the  deferral  period  is  ignored.)  Thus; 
without  adjustment  (loading)  for  expenses, 
the  value  of  the  benefit  beginning  at  age  60 

is  $41,056  (12x$630x5.4307).  The  designated 
benefit  is  equal  to  this  value  plus  an  expense 
adjustment  of  $300,  or  a  total  of  $41,356. 


Appendix  B— Examples  of  Benefit 
Payments  for  Missing  Participants 
Under  §§  2629.8  Through  2629.10 

The  provisions  of  §§  2629.8  through 
2629.10  are  illustrated  by  the  following 
examples. 

Example  1.  Participant  M  from  Plan  B  (see 
ExaII^)le  2  in  Appendix  A  of  this  part)  is 
located.  M's  spouse  is  ten  years  younger  than 
M.  M  elects  to  receive  benefits  in  the  form 
of  a  joint  and  50  pen»nt  survivor  annuity 
commencing  at  age  62. 

(1)  M's  designated  benefit  was  $41,356. 
The  unloaded  designated  benefit  was 
$41,056.  As  of  Plan  B's  deemed  distribution 
date  (and  using  the  missing  participant 
annuity  assumptions),  the  present  value  per 
dollar  of  monthly  benefit  (payable  monthly 
as  a  joint  and  50  percent  survivor  aimuity 
commencing  at  age  62  and  reflecting  the 
actual  age  of  M's  spouse)  is  $4.7405.  Thus, 
the  monthly  benefit  to  M  at  age  62  is  $722 
($41,056  /  (4.7405x12)).  M's  spouse  will 
receive  $361  (50  percent  of  $722)  per  month 
for  life  after  the  death  of  M. 

(2)  If  M  had  instead  been  found  to  have 
died  on  or  after  the  deemed  distribution  date, 
and  M's  sptouse  wanted  benefits  to 
commence  when  M  would  have  attained  age 
62,  the  same  calculation  would  be  performed 
to  arrive  at  a  monthly  benefit  of  $361  to  M's 
spouse. 

Example  2.  Participant  P  is  a  missing 
participant  from  Plan  C,  a  plan  that  allows 
elective  lump  sums  upon  plan  termination. 
Plan  C's  administrator  pays  a  designated 
benefit  of  $10,000  to  the  PBGC  on  behalf  of 
P,  who  was  age  30  on  the  deemed 
distribution  date. 

(1)  P's  spouse,  S,  is  located  and  has  a  death 
certificate  showing  that  P  died  after  the 
deemed  distribution  date  with  S  as  spouse. 

S  is  the  same  age  as  P,  and  would  like 
survivor  benefits  to  commence  immediately, 
at  age  55.  S's  benefit  is  the  survivor's  share 
of  the  joint  and  50  percent  survivor  aimuity 
which  is  actuarially  equivalent,  as  of  the 
deemed  distribution  date,  to  $9,700  (the 
unloaded  designated  benefit). 

(2)  The  select  and  ultimate  interest  rates  on 
Plan  C's  deemed  distribution  date  were  7.50 
percent  for  the  first  20  years  and  5.75  percent 
thereafter.  Using  these  rates  and  the  blended 
mortality  table  described  in  §  2629.2(i)(2),  the 
present  value  as  of  the  deemed  distribution 
date  of  each  dollar  of  annual  benefit  (payable 
monthly  as  a  joint  and  50  percent  survivor 
annuity)  is  S2.4048  if  the  benefit  begins  when 
S  and  P  would  have  been  age  55.  Thus,  the 
monthly  benefit  to  S  commencing  at  age  55 

is  $168  (50  percent  of  $9,700  /  (2.4048x12)). 
Since  P  could  have  elected  a  lump  sum  upon 
plan  termination,  S  may  elect  a  lump  sum. 
S's  lump  sum  is  the  present  value  as  of  the 
deemed  distribution  date  (using  the  missing 
participant  annuity  assumptions)  of  the 
monthly  benefit  of  $168,  accumulated  with 
interest  at  the  designated  benefit  interest  rate 
to  the  date  paid. 

PART  2606— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DEaSIONS 

2.  The  authority  citation  for  part  2606 
continues  to  read  as  follows: 


Audutrity:  29  U.S.C.  1302(b)(3), 

3.  In  §  2606.1,  paragraph  (b)(8)  is 
amended  by  removing  the  word  "and"; 
paragraph  (b)(9)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  in  its  place  "; 
and";  and  a  new  paragraph  Q>)(10)  is 
added  to  read  as  follows: 

12606.1    Purpose  and  scope. 

*  •        •        •        * 

(b)  Scope.  *  •  * 

*  *        •        •        * 

(10)  Determinations — 

(1)  That  the  amount  of  a  participant's 
or  beneficiary's  benefit  under  section 
4050(a)(3)  of  the  Act  has  been  correctly 
computed  based  on  the  designated 
benefit  paid  to  the  PBGC  under  section 
4050(b)(2)  of  the  Act,  or 

(ii)  "That  the  designated  benefit  is 
correct,  but  only  to  the  extent  that  the 
benefit  to  be  paid  does  not  exceed  the 
participant's  or  beneficiary's  guaranteed 
benefit. 


12606.51    [Amended] 

4.  Section  2606.51  is  amended  by 
removing  the  words  "§  2606.1(b)(5) 
through  (9)"  and  adding  in  their  place 
the  words  "§  2606.1(b)(5)  through  (10)". 

PART  2616— DISTRESS 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

PART  2617— STANDARD 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

5.  The  authority  citations  for  parts 
2616  and  2617  are  revised  to  read  as 
follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341, 
1344, 1350. 

§2616.2.12617.2    [Amendwi] 

6.  hi  §§  2616.2  and  2617.2,  the 
definition  of  date  of  distribution  is 
amended  by  removing  the  period  at  the 
end  of  paragraph  (2);  adding  in  its  place 
a  semicolon;  and  adding  after  the 
semicolon  the  words  "except  that  date 
of  distribution  means  the  deemed 
distribution  date  in  the  case  of  a 
designated  benefit  paid  to  the  PBGC,  or 
a  benefit  provided  after  the  deemed 
distribution  date  to  a  late-discovered 
participant,  in  accordance  with  part 
2629  of  this  chapter  (dealing  widi 
missing  participants)." 

$2616.7, 12617 J    [AmendMl] 

7.  hi  §§  2616.7  and  2617.8,  paragraph 
(b)  is  amended  by  removing  the  words 
"Any  document"  and  adding  in  their 
place  the  words  "Except  as  may 
otherwise  be  provided  in  applicable 
forms  and  Instructions,  any  document". 
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$2616.29,  §2617.28    [Amended] 

8.  Paragraph  (b)  of  §  2616.29  and 
paragraph  (h)  of  §  2617.28  are  amended 
by  adding  at  the  end  of  §  2616.29(b)  and 
§  2617.28(h)  the  words  "The  plan 
administrator  shall  be  considered  to 
have  satisfied  this  requirement  if,  in 
accordance  with  §  2629.11  of  this 
chapter,  the  plan  administrator  timely 
files  an  amended  post-distribution 
certification  that  otherwise  satisfies  all 
applicable  requirements." 


9.  In  §  2617.28,  paragraph  (c)  is 
amended  by  adding  at  the  end  a  new 
sentence  to  read  as  follows: 

§2617.28   Closeoutofplan. 


(c)  Method  of  distribution.  *  *  *  The 
plan  administrate  shall  comply  with 
part  2629  of  this  chapter  (dealing  with 
missii^  participants),  if  applicable. 


Issued  in  Washington,  DC,  this  21st  day  of 
August,  1995. 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Gaaranty 
Corporation. 

Addbnduiii  (Draft  fonns  and  instmctknis  fbr 
Part  2829) 

(Note:  A  draft  of  the  missing  participant 
forms  and  instructions  follows.  These  forms 
and  instructions  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

HUINQ  COOE  770»-01-P 
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FILING  INSTRUCTIONS  FOR  SCHEDULE  MP 
MISSING  PARTICIPANTS  PACKAGE 


PAPERWORK  REDUCTION  ACT  NOTICE 

The  PBGC  needs  the  information  required  by 
Schedule  NfP  to  administer  the  Missing 
Participants  Program.   Section  40S0  of  the 
En^jloyee  Retirement  Income  Security  Act  of 
1974,  as  added  by  the  Retirement  Protection  Act 
of  1994,  established  the  Missing  Participants 
Program  to  assist  plan  administrators  in  closing 
out  plans  and  to  help  participants  in  these  plans 
secure  their  benefits.  The  PBGC  will  use  the 
information  to  direct  missing  participants  to  the 
^propriate  insurance  company;  to  locate  and 
pay  missing  participants  for  whom  benefits  were 
paid  to  the  PBGC;  and  to  monitor  and  audit 
compliance.  You  are  required  to  provide  this 
information  pursuant  to  section  4050  and  29 
CFR  Part  2629. 

The  PBGC  estimates  that  it  will  take  an 
average  of  2.46  hours  per  plan  to  complete  and 
file  Schedule  MP  (including  attachments).  The 
actual  time  will  vary  dq)ending  on  the 
circumstances  in  a  given  case. 

Comments  concerning  the  accuracy  of  this 
time  estimate  or  suggestions  pertaining  to  the 
forms  should  be  addressed  to  Pension  Benefit 
Guaranty  Corporation,  Office  of  the  General 
Counsel,  Suite  340,  1200  K  Street,  NW., 
Washington,  DC  20005-4026,  and  Office  of 
Management  and  Budget,  OIRA,  Attention  Desk 
Officer  -  PBGC,  New  Executive  Office 
Building,  (1212- ),  Washington,  DC  20503. 
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I.  INTRODUCTION 

Pursuant  to  the  Retirement  Protection  Act  of 
1994,  the  PBGC  has  est^Iished  a  Missing 
Participants  Program  for  single-en^loyer 
defined  benefit  pension  plans  subject  to  Title  IV 
of  ERISA.  This  program  will  help  terminating 
plans  distribute  missing  participants'  benefits 
and  help  missing  particqunts  receive  their 
benefits.  A  missing  participant  is  a  participant, 
beneficiary  or  alternate  payeie  entitled  to  a 
distribution  under  a  terminating  plan  whom  the 
plan  administrator  has  not  loca^  as  of  the  date 
the  plan  administrator  pays  the  individual's 
designated  benefit  to  the  PBGC  (or  distributes 
the  individual's  benefit  by  purchasing  an 
irrevocable  commitment  fi-om  an  insurer).  In 
the  absence  of  proof  of  death,  individuals  not 
located  are  presumed  living. 

The  new  rules  generally  apply  to  plans  that 
make  a  final  distribution  of  assets  in  plan  years 
beginning  on  or  after  [effeaive  date  of  29  CFR 
Pan  2629]. 

A  plan  administrator  must  distribute  the 
benefits  of  a  missing  participant  by  purchasing 
an  irrevocable  Mxnmitment  from  an  insurance 
conq>any  or  paying  the  value  of  the  missing 
participant's  benefit  to  the  PBGC  after  making  a 
diligoit  search  for  the  particq>ant.  The  new 
program  applies  to  distributions  in  a  standard 
plan  termination,  and  to  distributions  in  a 
distress  plan  termination  in  which  assets  are 
sufficient  to  provide  all  guaranteed  benefits. 

The  new  Missing  Participants  Program 
requires  a  few  changes  in  the  way  that  plans 
with  missing  particq>ants  complete  the  Post- 
Distribution  Certification  (Form  501  or  602). 
(See  Part  V  of  these  instructions  for  changes  to 
the  Post-Distribution  Certification.)  These 
changes  do  not  affect  plans  without  missing 
participants. 

The  plan  administrator  of  a  plan  with  a 


DRAFT 

missing  participant  must  file  a  Schedule  MP 
with  the  Post-Distribution  Certification  and  pay 
the  PBGC  the  value  of  benefits  payable  to  any 
missing  participant  for  whom  the  plan 
administrator  did  not  purchase  an  inevocable 
commitment.  The  Schedule  MP  includes  the 
information  the  PBGC  needs  to  idemify  and 
locate  missing  participants;  to  confute  and  pay 
benefits;  and  to  direct  individuals  for  whom  the 
I^an  purchased  annuities  to  the  appropriate 
insurance  company. 

n.  GENERAL  INSTRUCTIONS  FOR 
SCHEDULE  MP 

A.  Plans  Required  to  File 

The  plan  administrator  of  a  8ing]e-enq>loyer 
plan  covered  by  Title  IV  that  is  terminating  in  a 
•Standard  termination  or  in  a  distress  tenninatioa 
in  which  plan  assets  are  sufficient  to  provide  all 
guaranteed  benefits  must  file  Schedule  MP  if  the 
plan  has  any  missing  participants.  The 
requirement  i^yplies  to  plans  with  a  "deemed 
di^ribution  date"  (at  a  distribution  of  residual 
assets  to  missing  participants  or  a  distribution 
pursuant  to  a  PBGC  audit  of  a  plan  termination) 
in  a  plan  year  begiiming  on  or  after  [effective 
date  of  29  CFR  Pan  2629).  (See  definition  of 
"deemed  distribution  date"  in  instructions  for 
line  2a  below.) 

B.  What  and  When  to  FOe  and  Pay 

1.  What  to  File  and  Pav.  You  must  file 
Schedule  MP,  including  Attachment  A  (Annuity 
Purchase  Infonnation)  and  Attachment  B 
(Individual  Information),  as  af^Ucable.  You 
must  file  Attachment  A  (or  provide  the  specified 
information  on  a  sq>arate  page)  if  the  plim 
purchased  an  irrevocable  ccMnmitment  for  one  or 
more  missing  participants.  You  must  file  a 
sq>arate  Attachment  B  for  each  missing 
participant  for  whom  you  pay  anxjunts  to  the 
PBGC.  You  must  send  the  PBGC  paymem  for 
these  amounts,  together  with  a  payment 
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voucher.  Write  the  plan's  EIN/PN  and  die 
PBCSC  Case  Number  on  your  check.  You  may 
use  photocopies  or  other  facsimilies  of  the 
forms,  but  signatures  must  be  origiiud. 

2.  When  to  File  and  Pav. 

a.  In  general.  The  filing  due  date  for  the 
Schedule  MP  (including  attachments)  is  the  same 
as  for  the  Post-Distribution  Certification.  The 
Schedule  MP  is  considered  filed  on  the  date 
received  by  the  PBGC.  A  payment  to  the 
PBGC  (including  the  paymeiit  voucher)  is 
considered  filed  on  the  date  the  PBGC  receives 
it  at  the  lockbox  address  in  C.2  below. 
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b.   Due  Dates  for  Later  Filings.   You  must 
file  a  Schedule  MP  (including  applicable 
attachment(s)  or  payment),  marked  as  amended 
if  a  Schedule  MP  was  previously  filed,  in  the 
following  cases  shown  in  the  table  below. 

(If  a  later  Schedule  MP  reports  paymem  of 
designated  benefits  to  the  PBCjC  or  purchate  of 
annuities  for  benefit  liabilities,  it  must  be 
accompanied  by  an  amended  Post-Distribution 
Certification  refleaing  these  additional 
distributions.) 


TaUe  (tf  Due  Dates  for  Later  Filings  of  Schedule  MP 


-^ ' --^ 

Reason  for  Later  Filing: 

The  Schedule  MP  must  be  filed  no  later 
than  - 

(1)      Residual  assets  owed  after  the  deemed 
distribution  date  for  a  person  who  is  a 
missing  panicipant  at  the  time  residual 
assets  are  payable. 

30  days  after  the  plan  administrator  has 
distributed  residual  assets  to  all  panicipants  and 
beneficiaries  entitled  to  them  (other  than 
missing  panicipants  for  whom  payment  of 
residua]  assets  is  made  to  PBGC). 

(2)      Payment  to  the  PBGC  or  purchase  of 
annuities  for  a  recendy-missing 
panicipant. 

120  days  after  the  deemed  distribution  date. 

(3)      Payment  to  the  PBGC  or  purchase  of 
annuities  for  panicipants  and 
beneficiaries  who  cannot  be  located, 
pursuant  to  an  audit  of  the  plan 
termination. 

The  date  specified  by  the  PBCSC  in  connection 
with  the  audit. 

• 
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C.  Where  to  File  and  Pay 

1.  Where  to  File.  You  must  file  the 
Schedule  MP  (including  any  required 
tttachments)  with  the  Post-Distribution 
Certification.  You  should  mail  than  to: 

Pension  Benefit  Guaranty  Corporation 
Standard  Processing  aiid  Control  Branch 
1200  K  Street,  NW    Suite  930 
Washington.  DC  20005-4026 

2.  Where  to  Pav.  Send  payment  for 
designated  benefits,  voluntary  onployee 
contributions  in  a  separate  account,  or  residual 
assets,  with  a  completed  payment  voucher  to  the 
lockbox  address  below.  (Send  one  check  for  the 
plan,  not  separate  checks  for  each  participant.) 

[LOCKBOX  ADDRESS] 


D.  Questions,  Problems,  Coines  of  Forms 

If  you  have  questions  about  this  form,  the 
revised  instruaions  for  the  Post-Distribution 
Certification,  or  other  questions  about  the 
Missing  Participants  Program,  please  contact: 

Pension  Benefit  Guaranty  Corporation 
Administrative  Review  and  Technical 

Assistance  Branch 
1200  K  Street,  NW    Suite  930 
Washington.  DC  20005-4026 
Telephone:  (202)  326-4000 
Hearing  impaired  persons  may  telephone 
(202)  326-4179. 

These  phone  numbers  are  not  toll-free,  and 
the  PBCjC  cannot  accept  collect  calls. 

You  can  receive  copies  of  the  fonns  by 
contacting  the  Pension  Benefit  Guaranty 
Corporation's  Case  Operations  and  Conq>liance 
Division  at  the  same  address  and  telephone 
numbers  above. 
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E.  Recordkeeping  Requirements 


The  plan  administrator  is  required  to  retain 
records  sui^rting  the  calculation  of  designated 
benefits  or  other  amounts  paid  to  PBGC  for  six 
years  after  the  date  a  Post-Distribution 
Certification  or  amended  Post-Distribution 
Certification  is  filed. 


m.     LINE-BY-LINE  INSTRUCTIONS  FOR 
SCHEDULE  MP 

NOTE:  When  filing  an  amended  Schedule 
MP,  enter  only  the  plan  identification 
information  (Lines  la-lc)  and  the  additional 
information  being  rqwrted. 

2.       Missing  Participant  Information 

b.  Number  of  missing  participants  for  whom 
amounts  are  paid  to  the  PBGC.   Enter 
the  total  number  of  missing  participants 
for  whom  amounts  are  being  paid  to  the 
PBGC  concurrent  with  this  filing.  If  the 
Schedule  MP  is  an  amended  filing,  enter 
only  the  number  of  participants  for  whom 
you  are  paying  amounts  to  the  PBGC 
concurrent  with  the  amended  filing. 
Enter  zero  if  you  are  paying  ik)  amounts 
to  the  PBGC. 

c.  Deemed  distribution  date.  The  deemed 
distribution  date  is  a  date  the  plan 
administrator  of  a  terminating  plan 
selects.  You  may  select  any  date  on  or 
after  the  date  when  all  benefit 
distributions  have  been  made  (except  for 
distributions  to  missing  participants 
whose  designated  benefits  are  to  be  paid 
to  the  PBGC),  provided  the  date  is  not 
later  than  the  last  day  of  the  period  in 
which  distribution  may  be  made  under 
the  PBGC's  standard  termination 
regulation  (29  CFR  §  2617.28(a))  or  the 
PBGC's  distress  termination  regulation 
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(29  CFR  §  2616.29(a)).  whichever 
^^lies. 

Note:  If  you  are  distributing  residual 
assets  and  have  made  no  other 
distributions  to  missing  participants,  enter 
"00/00/00." 

3.  Amounts  Paid  to  the  PBGC 

Note:  The  amounts  entered  in  each  of  lines 
3a,  3b,  and  3c  should  be  the  sum  of  the 
amounts  on  lines  2a,  2b.  and  2c, 
respectively,  of  Attachment  B  (Individual 
Information). 


DRAFT 


2.  Amount  Paid  to  the  PBGC 


IV.  INSTRUCTIONS  FOR 
ATTACHMENT  B 
(INDIVIDUAL  INFORMATION) 


General  Instructions 

File  Attachment  B  (Individual  Information) 
with  the  Schedule  MP  (or  amended  Schedule 
MP)  for  each  missing  participant  (participant, 
spouse  or  other  beneficiary,  or  alternate  payee) 
for  whom  you  send  payment  to  the  PBGC. 


LINE-BY-LINE  INSTRUCTIONS 
FOR  ATTACHMENT  B 

NOTE:  When  filing  an  amended 
Attachment  B,  enter  only  the  plan  name  and 
case  number,  the  individual's  name  and  Social 
Security  number,  and  the  additional  information 
being  rq>orted. 


a.  Designated  benefit    The  amount  and 
category  of  the  designated  benefit  are 
determined  under  29  CFR  SS  2629.5  and 
2629.12.  (If  you  are  ix>t  paying  a 
designated  benefit  to  the  PBGC,  enter 
zero  and  do  not  check  a  category.) 

b.  Other  amounts.  Other  amounts  you  are 
paying  to  the  PBGC  are  determined 
under  29  CFR  §2629.12.  Of  you  are 
not  paying  odier  amounts  to  the  PBGC, 
enter  zero.) 

Note  for  lines  3  -  5:  A  missing  participant  had 
entered  pa^  status  as  of  the  deemed  distribution 
date  if.  as  of  that  date,  one  or  more  benefit 
payments  had  been  made  or  would  have  been 
made  except  for  administrative  delay.  A 
beneficiary  is  considered  in  pay  status  if  the 
payments  to  the  beneficiary  would  have 
commenced  automatically  without  an  election 
upon  the  participant's  death. 

3.  Participant  Who  is  Missing  and  Had  Not 
Entered  Pay  Status 

a.   Automatic  form  of  benefit  for  participant 
not  in  pay  stams.  Enter  the  benefit  form 
that  would  be  payable  to  the  panicipant 
on  retirement.   Provide  the  forms  for 
both  married  and  unmarried  participant<. 
regardless  of  the  participant's  last-known 
marital  sums.  Enter  a  code  from  the 
Table  of  Benefit  Forms  on  page  6  below 
and  fill  in  the  relevant  information. 

4.  Beneficiary  or  Alternate  Payee  Who  is 
Missing  and  Had  UsA  Entered  Pay  Status 

a.   Form  of  benefit  for  a  beneficiarv  or 
alternate  pavee  not  in  pav  status.   Enter 
the  benefit  form  payable  to  the 
beneficiary  or  alternate  payee  (as 
i^licable).  Emer  a  code  from  the  Table 


Pages 


44172  Federal  Register  /  Vol.  60.  No.  164  /  Thursday,  August  24,  1995  /  Proposed  Rules 


DRAFT 

of  Benefit  Forms  on  page  6  below  and 
fill  in  the  relevant  information. 

5.  Missing  Participant  Who  Is  In  Pay  Status 

Line  5  applies  to  a  participant,  beneficiary, 
or  alternate  payee  who  entered  pay  status 
before  the  deemed  distribution  date. 


DRAFT 


Form  of  benefit  for  a  missing  participant 
in  pay  status.  Enter  the  benefit  foim  that 
was  in  pay  status  as  of  the  first  missed 
payment.  Enter  a  code  from  the  Table  of 
Boiefit  Forms  on  page  6  below  and  fill 
in  the  relevant  infonnation. 


TaUe  of  Boiefit  Forms 


Benefit  Form 
Code 

Bcneflt  Form  AppUcabk  to  Misiiig  Putidpuit 

See  29  CFR  Put  2619  for  definitions  of 
benefit  forms  1  •  8  listed  below. 

1 

Life  annuity  payable  periodically 
29  CFR  §  2619.44(c) 

Annuity  oeitain  payable  periodically 
29  CFR  §  2619.44(d) 

Annuity  certain  and  continuous 
29  CFR  §  2619.44(e) 

Temporary  Hft  annuity 
29  CFR  5  2619.44(0 

29  CFR  §2619.44(0 

Annuity  certain  and  joint  and  survivor  (contingent  basis)  thereafter 
29  CFR  S  2619.44(1) 

Single  life  cash  refund  annuity 
29  CFR  S  2619.44(m) 

Installment  refund  annuity 
29  CFR  S  2619.44(n) 

Single  sum 

10 

Odier  benefit  form 

Use  die  space  provided  on  Anadunent  B  to  describe  die  benefit  form  diat  is  payable  widi  reelect  to  die 
missing  participant.   Include,  as  applicable,  die  percentage  of  die  missing  putidpant's  nonhly  benefit 
amount  that  is  payable  to  each  beneficiary  on  die  missing  paructpant's  dead),  die  period  during  which 
die  missing  participant's  benefit  is  payable,  die  period  during  which  eadi  beneficiaiy's  benefit  is 
payable,  and  any  odier  provisions  diat  distinguish  die  benefit  form.  For  example,  in  die  case  of  a  sttp- 
down  benefit,  state  when  and  by  how  mudi  dw  benefit  is  reduced. 
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€.  Employee  Contributions 

X.  Mandatory  Employee  Contributions. 

Report  mandatory  employee 
contributions  that  fimd  a  portion  of 
the  missing  participant's  accrued 
benefit  under  the  pjan  and  interest 
thereon  to  the  denned  distribution 
date. 

Note:  The  designated  benefit  amount 
rqx>rted  on  line  2a  must  be  no  less  than 
the  anwunt  of  mandatory  onployee 
contributions  plus  interest  to  the  deemed 
distribution  date  (line  6c). 

7.  Residual  Assets 


Residual  Assets.  Enter  the  amount  of 
any  residual  assets  allocable  to  the 
participant  in  accordance  with  section 
4044(d)  of  ERISA  and  the  PBGC's 
regulation  on  Allocation  of  Assets  (29 
CFR  Pan  2618)  (and  earnings  thereon  to 
the  date  you  pay  PBGC).  If  no  residual 
assets  are  being  paid  concurrent  with  this 
filing,  enter  $0.  If  residual  assets  will  be 
paid  later,  see  instructions  for  amended 
filings  under  "What  and  When  to  File" 
on  page  2  above. 
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Date  of  Distribution 


Substitute  the  following  for  tf»e  existing 
iOSHUQifiD: 

Enter  the  date  on  vMth  the  distribution  of 
assets  was  completed  for  participanu  other 
than  (1)  missing  participants  for  whom 
designated  benefits  are  paid  to  the  reOC, 

(2)  late-discovered  particq>ants  for  whom 
distribution  has  not  been  made,  and 

(3)  recently  missing  participants  for  whom 
distribution  has  not  been  made. 


5b.      Were  partidpants  and  beneficiaries 

provided  with  die  name  and  address  of 
the  insurer(s)  no  ]aitr  than  45  days 
before  the  date  of  distribution?  (Line 
6b  on  Form  602) 


Add  the  following  at  the  end  of  the 
existing  instruction: 

Check  "Yes"  if  you  provided  the  name 
and  address  of  the  insurer(s)  no  later  than 
45  days  before  the  date  of  distribution  to 
each  individual  (other  than  a  missing 
participant)  for  whom  an  annuity  was 
purchased. 


V.  CHANGES  TO  POST-DISTRIBUTION 
CERTinCATION 
(Forms  501  and  602) 

A.  Changes  to  Line-by-Line  Instructions 

Note:  Line  references  are  to  Form  501. 
Line  numbers  are  the  same  on  Form  602, 
except  where  noted. 


6.  Were  you  aUe  to  leartc  aD 

partidpants?  (Line  7  on  Fwm  602) 

Substinite  the  following  for  the  existiin? 
instruction: 

For  benefit  distributions  in  plan  years 
beginning  on  or  after  [effective  date  of  29 
CFR  Part  2629],  if  you  are  not  able  to 
locate  a  participaitt  or  beneficiary,  you 
must  either  purchase  an  irrevocable 
commitment  from  an  insurer  for  that 
participant  or  beneficiary  or  pay  the 
missing  participant's  benefit  to  the 
PBGC. 
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If  the  plan  has  a  missing  participant, 
check  "Yes"  cm  line  6a  Qinelai  on  Form 
602),  skip  line  6b  (line  7b  on  Form  602). 
and  submit  a  Schedule  MP  with  the  Post- 
Distribution  Certification. 

7a.      Has  a  copy  oi  tiie  aBBuity  coatract, 
catifkate,  or  written  nodce  been 
provided  to  eadi  participant  and  ^ 
bendldary  receiiing  benefits  in  the 
form  of  irrevocaUe  commitmcBts? 
(Line  8a  on  Farm  602) 

Add  the  following  at  the  end  of  die 
existing  instruction: 

Enter  "Yes"  if  you  provided  a  copy  of 
the  annuity  contract,  certificate,  or 
written  notice  to  each  individual 
(other  than  a  missing  participant)  for 
whom  an  annuity  was  purchased. 

10.      Summary  of  ^stributimi  of  benefit 
liabilities 

Add  the  following  at  the  end  of  the 
existing  instruction: 

Include  annuities  purchased  for 
missing  panicipants  in  "Annuities"; 
designated  benefits  paid  to  the  PBGC 
in  "Rollovers";  and  recendy-missing 
participants  and  late-discovered 
panicipams  for  whom  distributions 
are  not  conq>Iete  when  the  Post- 
Distribution  Certification  is  sem  in 
"Nodistriteition." 

If  there  are  any  recently-missing 
participants  or  late-discovered 
participants  in  the  "No  distribution" 
category,  mark  the  top  of  the  first 
page  of  the  Post-Distribution 
Cenification:  "PRELIMINARY  - 
Recently-Missing  Participant," 
"PRELIMINARY  -  Late^Discovered 
Participant,"  or  both,  as  s^licable. 


DRAFT 

The  plan  administrator  will  have  to 
file  an  amended  Post-Distribution 
Certification  to  rq>oit  diAribirtions  for 
dtese  individuals. 

B.  Amnded  FOings.  The  plan 

administrator  must  file  an  amended  Post- 
Distribution  Certification  to  rqwrt 
distributicms  to  particq)ants  and 
beneficiaries  or  payments  to  tbc  PBGC 
not  included  in  the  original  Post- 
Distribution  Certification.  The  amended 
Post-Distribution  Certification  must  be 
filed  no  later  than  120  days  after  the 
deemed  distribution  d^e. 

If  you  file  an  amended  Post-Distribution 
Certification,  mark  "Amended"  at  the 
top.  Complete  lines  1  -  4  and  report  on 
the  form  only  information  about  the 
distributions  made  since  the  original  Post- 
Distributi(m  Certification  was  filed. 

If  you  rqwrt  any  paymem  to  the  PBGC 
ot  purchase  of  annuities  for  a  missing 
participant,  you  must  file  widi  the 
amended  Post-Distribution  Certification  a 
Schedule  MP  (incliuling  any  applicable 
atuchments).  If  you  are  making  a 
payment  to  the  PBGC,  send  the  payment 
and  payment  voucher  to: 

[LOCKBOX  ADDRESS] 
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(to 


501  wdMZ) 


Plan  Actoinictrators  Must  file  the  Schedule  NP  with  Fona  SOI  or  602  <f  a  plan  has  purchased  Irrevocable  coailtwnts 
for  one  or  aore  missing  perticipents  or  is  paying  amounts  to  PBGC  for  one  or  aore  Hissing  participants.  (See  pege  2  of 
instructions  for  plans  required  to  file  Schedule  MP.) 

Check  here  if  you  previously  filed  a  Schedule  MP  for  this  plan  


Plan  Identification  Infofation 

a.  Plan  Mame    

b.  EIN/PN       


c.  PBGC  Case  No. 


Hissinn  Participant  Infof— tion 

a.  Ntjaber  of  missing  participants  for  whom  irrevocable  coMnitiaents  purchased 

b.  Nuifcer  of  missing  participants  for  uhcm  amounts  are  paid  to  PBGC 

c.  Deemed  distribution  date  /      / 


ABOtfrts  Paid  to  PBGC 


••     * 

b.     t 

e.  % 


Total  designated  benefits 

Other  amounts  payable  for  missing  participants  (see  instructions) 

Total  amount  paid  to  PBGC  (line  3a  ♦  line  3b) 


00  NOT  SEND  PATIENT  WITH  THIS  FOM.  SBB  PATNENT  TO  PBGC'S  LOCOCK  WITH  HISSING  PARTICIPANT  PAYMENT  VDUCHEI  - 


Certifications 


Plan  A«tninistrator  Certification 

I,  the  Plan  Acininistrator,  certify  that: 

I  have  conducted  a  diligent  seerch  for  all  missing 
participants  for  whom  I  am  paying  amounts  to  PBGC  (see 
definition  of  "diligent  search"  in  29  CFR  f  2629.4). 

To  the  best  of  my  knowledge  and  belief,  the  information 
contained  in  this  filing  is  true,  correct,  and  coaplete. 

In  making  this  certification,  I  recognize  that  knowingly 
and  willfully  making  false,  fictitious,  or  fraudulent 
statements  to  the  PBGC  is  punishable  under  18  U.S.C.  1001. 


Plan  actoinistrator 


/title 


Address 
Phone  nuner 


Enrolled  Actuarv  Certification 

(Not  required  if  alt  benefits  for  alt  missing  perticipents 
are  distributed  through  the  purchase  of  irrevocable 
coanitments  from  an  insurer) 

I,  the  Enrolled  Actuary,  certify  that: 

To  the  best  of  my  knowledge  and  belief,  the  actuarial 
information  contained  in  this  filing  is  true,  correct,  and 
complete  and  the  designated  benefits  end/or  other  smotnts 
payable  for  missing  participants  have  been  calculated  in 
accordance  with  applicable  provisions  of  ERISA  mvi  the 
regulations  thereinder. 

In  making  this  certification,  I  recognize  that  knowingly 
and  willfully  making  false,  fictitious,  or  fraudulent 
statements  to  the  PBGC  is  punishable  under  18  U.S.C.  1001. 


Enrolled  actuary 
Enrolled  actuary  I0# 
Company       ^^_^ 
Address       


Plan  aetsinistrator  signature  and  date 


Enrolled  Actuary  signature  and  dete 
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C«aplete  Attachwnt  A  (or  sufaaft  the  raqufrtd  infonMtion  on  ■  Mparat*  page)  and  attach  to  SdtaAiU  IV  ff  tha  ^an 
purchased  irrevocable  coMiitaenta  fro*  an  Inaurar  for  one  or  More  Missfnc  partlcf^ants.  If  any  slsaint  participant's  annuity 
certificate  nurtwr  Is  not  available,  report  it  to  the  PSGC  when  It  becoacs  available.  If  Irrevocable  ca 
purchaaad  froa  aore  than  one  insurer,  please  ceaplete  a  separate  sheet  for  each  Insurer. 


Urn  I 


Check  hare  If  you  previously  filed  an  Attachasnt  A  for  this  plsn  __ 


Insyranca  Csi^afiy  Info^iBtfan 
of  Insurer      


It  be  the  full  official  naae  of  record) 


Address  of  insurer 


Insurance  coapeny  contact 
Policy  raaber 


List  of  Amiftiaad  Niasine  Participanta 


1.    Missing  Participant. 


Spouse  or  other  beneficiary 


Certificate  Miater 


2.    Missing  Psrt1c1pant_ 


Spouse  or  other  beneficiary 


Certificate  Miaber 


3.    Misslrv  Psrt1c1pant_ 


Spouse  or  other  beneficiary 


Certificate  Htafaer 


Missing  Participant, 


Spouse  or  other  beneficiary 


Certificate  Nuaber 


S.   Nlsslng  Participant. 


Spouse  or  other  beneficiary 


Certificate 


PhOfIS  Mo* 


tWftt  tfq«-«<Y  W9f 


Ntt  yf  Urttj 


(Continue  on  a  seperate  page,  if  necessary,  and  Identify  plan  naaa,  PSGC  case  no*  and  insurer  at  the  top  of  the  page.) 
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Individual  Inforaatlon 
Ceaplete  Attachaent  B  and  attach  to  Schedule  MP  for  each  aissing  participant  for  Mhoa  an  aaount  Is  paid  to  PSSC 
Plan  amt 


BMFT 


Checic  here  if  you  previously  filed  sn  Attachaent  B  for  this  individual  __ 


Idsntification  of  Nlaaing  Participant 

a.  Naae  


b.  Social  Security  No. 


c.  Last-lcnoun  address 


d.  Maiden  naae  (if  different) 
c.  Date  of  birth   /   / 


f      I        •      f.  Sex:  Male Feaale 

g.  Status  (check  one)  (1)  Participant  _ 


Other  naae(s) 
ever  used  


(2)  Spouse  or  other  beneficiary 
Spouse  Q]     Other  Q] 


(3)  Alternate  payee  

(Attach  copy  of  SOM) 


Aaoiaits  Paid  to  PBGC 


a.  S 


Designated  Benefit 

Missing  participant's  designated  benefit  category: 
(check  no  aore  than  one  froa  iteas  (1)  -  (4)) 


(1)  Mandatory  lunp  siai 
(3)  No  lu*p  sin 


(2)  De  ainiais  liap  su 
(4)  Elective  liap  sua 


b.  S 


Other  aaounts  paid.  If  any  (line  6f  *   line  7a) 


c.  S 


Total  (line  2a  «  line  2b) 


For  a  participant  i*o  is  aissing  and  had  got  entered  pay  statue  as  of  the 
following: 


diatribution  date,  cerate  the 


a.  Autoaatic  fom  of  retireaent  benefit  payable  with  respect  to  the  perticipent  under  the  plan. 
Iterrled  participant; 


Code  froa  table  on  page  6  in  instructions: 


If  you  entered  code  10,  "Other  benefit  fora," 
describe  the  form  below: 


I  Other: 


X  Survivor  percentage 


_i  of  Monthly  peyaents  in  period  certain 


Fixed  svH  (use  only  for  codes  7(8) 


Unnrrled  participant: 

Code  froa  table  on  pape  6  in 

instructions: 

X  Survivor  percentage                | 

1 

#  of  Monthly  pa^aants  in  period  certein   | 

If  you  entered  code  10,  "Other  benefit  fora," 
describe  the  fora  below: 

S 

Fixed  s«ji  (use  only  for  codes  7  i  8) 

Other: 

b.  Psrticipsnt's  earliest  early  retireaent  date  (or  the 


distribution  dste.  If  Ister). 


c.  Did  the  participant  and  last-known  spouse  waive  the  OPSA  provided  under  the  plan?  Tea Ho H/A 

(If  yes,  attach  a  copy  of  the  waiver  and  skip  questions  4d  and  4e  below.) 


d.  Last-known  spouse's  naae 


(if  applicable) 


Social  Security  No. 


e.  Spouse's  earliest  possible  QPSA  annuity  starting  date  under  the  plan  (or 

if  later).   / / 

(If  the  QPSA  is  peyable  imnediately  upon  the  perticipant's  deeth,  enter  the 


distribution  dste, 
distribution  dste.) 
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For  ■  faMwffciary  or  attcnSt* 
drt*.  co^ate  the  folloufni: 


Page  2 

payee  idie  fa  alaaino  and  had  cgt  entered  pay  atatua  aa  af  the 


BtAFT 
diatributian  . 


a.  Font  of  benafft  to  which  the  beneficiary  or  •ttemate  peyae  it  entitled. 


--""-•f--^—"" 

X  Survivor  percentage 

#  of  Monthly  paynentt  in  period  certain 

If  you  entered  code  10,  "Other  benefit  fom," 
describe  the  for*  below: 

$        Fixed  sua  (use  only  for  codes  7  t  6) 

Other: 

b.  Earliest  date  the  beneficiary  or  alternate  payee  could  c< 
the  deeacd  distribution  date,  if  later). 


e  receiving  benefits  (or 


S.     For  a  participant,  beneficiary,  or  alternate  payee  who  is  aiaaing  and  had  enter ad  pay  atatua  aa  of 
diatribution  date,  ceaplete  tite  foUoHing: 

a.  Fona  of  benefit  that  was  in  pay  status.  (Attach  a  copy  of  form  election,  if  any.) 


Code  frosi  table  on  page  6  in  instructions: 

X  Survivor  percentage 

«  of  Monthly  peyaents  in  period  certain 

1           1 

If  you  entered  code  10,  "Other  benefit  fons," 
describe  the  fora  below: 

$        Fixed  sui  (use  only  for  codes  7  t  8) 

/   /   Date  of  first  aissed  Monthly  paynent 

t                 AMount  of  first  aissed  Monthly  payaent 

X  Plan  interest  rate  for  Hissed  payments 

Other:                                                                         1 

b.  HaMe  of  Missing  participant's  beneficiary  or  beneficiaries,  if  any.  (Attach  a  copy  of  designation  fons,  if  any.) 


1. 


Relationship  to  Missing  participant 
(e.g.,  spouse,  daughter,  estate,  etc.) 


Relationship  to  Missing  participant 


E^>tayee  Contributions 

CoMplete  lines  a,  b  and  c  if  part  of  the  Missing 
participant's  designated  benefit  is  attributable 
to  Mandatory  eaployee  contributions. 


a.  t 


b.  t 


c.  S 


Mandatory  enployee  contributions 

Interest  credited  to  the  deeMed 
distribution  date 

Total  (line  6a  «  6b) 


Coaplete  lines  d,  e  and  f  if  any  additional  aanunt 
is  being  paid  to  PBGC  for  ««liaitary  employee 
contributions  held  in  a  separate  account. 


d.  $_ 

e.  » 


f.  t 


Voluntary  employee  contributions 

Earnings  credited  to  the  date 
sent  to  PBGC 

Total  (line  6d  4^  6e) 


lealdual  Aaacta 

a.  Residual  plan  assets  i. 


b.  Date  residual  assets  are  aent  to  PBGC 


Attached  Docuaanta 

Check  and  attach  the  following  dooaenta 
as  applicable: 


-<•) 


(b) 
(c) 
(d) 


Waiver  of  Qualified  Pre- 

retiroMent  Survivor  Annuity 

(QPSA) 

Election  of  optional  benefit  fons 

Designation(s)  of  beneficiary 

Qualified  DoMestic  Relations 

Order  (QORO) 
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DRAFT 


DRAFT 


MISSING  PARTICIPANTS  PAYMENT  VOUCHER 


PAYMENT  OF  DESIGNATED  BENEFITS, 
VOLUNTARY  EMPLOYEE  CONTRIBUTIONS  IN  SEPARATE  ACCOUNT, 

OR  RESIDUAL  ASSETS 


Plan  Administrator  Contact: 
Name 


Talaphona 


Plan  Name 


EIN/PN 


(as  it  appears  on  the  Post-Distribution  Certification) 


PBC3C  Case  Ntamber 


Amount  Enclosed  $ Check  No.  

(Enter  the  plan's  EIN/PN  and  PBGC  Case  No.  on  the  check) 


Date  Schedule  MP  was  sent  to  the  PBGC 


/ /. 


SEND  TO:   Pension  Benefit  Guaranty  Corporation 
[LOCKBOX  ADDRESS] 


[FR  Doc.  95-21065  Filed  &-23-95;  8:45  am] 
BHJJNQ  CODE  77W-01-C 


Thursday 
August  24,  1995 


■  ■ 

■i 


4^^ 


Part  VII 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  201,  et  al. 
Prescription  Drug  Product  Lal>eling; 
Medication  Guide  Requirements; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201, 206. 314,  and  601 

[DoctotNa93N-0371] 

RiN0eiO^AA37 

Prascrfptton  Drug  Product  Labalhig; 
Madication  Quids  Rsquirsmsnts 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  Inadequate  access  to 
appropriate  patient  information  is  a 
major  cause  of  inappropriate  use  of 
prescription  medications,  resulting  in 
serious  personal  injury  and  related  costs 
to  the  health  care  system.  The  Food  and 
Drug  Administration  (FDA)  beheves  that 
it  is  essential  that  patients  receive 
information  accompanying  dispensed 
prescription  drugs.  This  information 
must  be  widely  distributed  and  be  of 
sufficient  quality  to  promote  the  proper 
use  of  prescription  drugs.  Therefore, 
FDA  is  proposing  performance 
standards  that  would  define  acceptable 
levels  of  information  distribution  and 
quahty,  and  to  assess  supphed 
information  according  to  these 
standards.  Preliminary  evidence 
suggests  recent  increases  in  the 
distribution  of  privately-produced 
patient  medication  information  with 
dispensed  prescriptions.  Unfortunately, 
estimated  distribution  rates  indicate  that 
significant  portions  of  patients  do  not 
receive  information  wdth  their 
medications.  FDA  analyses  also  indicate 
that  there  is  a  high  variabiUty  in  the 
quality  of  this  information.  FDA 
believes  that,  with  greater 
encoiu-agement  and  clear  objectives,  the 
private  sector  will  substantially  improve 
the  quahty  and  distribution  of  patient 
information.  TherefoM,  in  concert  with 
Healthy  People  2000,  FDA  is  proposing 
that  private  sector  initiatives  meet  the 
goal  of  distributing  useful  patient 
information  to  75  percent  of  individuals 
receiving  new  prescriptions  by  the  year 
2000  and  95  percent  of  individuals 
receiving  new  prescriptions  by  the  year 
2006.  FDA  is  proposing  two  alternative 
approaches  to  help  ensure  that  these 
goals  (performance  standards)  are 
achieved.  FDA  would  periodically 
evaluate  and  report  on  achievement  of 
these  goals.  If  the  goals  are  not  met  in 
the  specified  timeframes,  FDA  would 
either  (1)  Implement  a  mandatory 
comprehensive  Medication  Guide 
program,  or  (2)  seek  pubhc  comment  on 
whether  the  ounprehensive  program 


should  be  implemented  or  whether,  and 
what,  other  steps  should  be  taken  to 
meet  patient  information  goals. 
Regardless  of  the  approach  chosen,  a 
mandatory  Medication  Guide  program 
limited  to  instances  where  a  product 
poses  a  serious  and  significant  public 
health  concern  requiring  immediate 
distribution  of  FDA-approved  patient 
information  would  be  implemented 
within  30  days  of  publication  of  a  final 
rule  based  on  this  proposal.  FDA 
beUeves  that  substantial  health  care  cost 
savings  can  be  reahzed  by  ensuring  that 
consimiers  obtain  the  inherent  benefits 
of  proper  use  of  prescription  drugs,  and 
by  reducing  the  potential  for  harm 
caused  by  inappropriate  drug  use  by  the 
patient. 

DATES:  Comments  by  November  22. 
1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  A.  Morris,  Center  for  Drug 
Evaluation  and  Research  (HFD-240), 
Food  and  Drug  Administration,  5600 
Fishers  Lane  Rockville,  MD  20857,  301- 
594-6828. 

SUPPLEMENTARY  INFORMATION: 

Tabk  of  Contents 

I.  Introduction 

n.  Regulatory  Backgroimd 

A.  Brief  History  of  Patient  Labeling 
Initiatives  and  the  1980  Final  Rule  on 
Patient  Package  Inserts 

B.  The  Stay  of  Effectiveness  for  the  1980 
Final  Rule  and  Its  Subsequent 
Revocation 

m.  The  Continuing  Need  for  Prescription 

Drug  Information 
A  Continuing  Problems  of  Lack  of 

Adherence  and  Preventable  Adverse 

E)rug  Reactions 
B.  The  Benefits  of  Patient  Information 

IV.  Patient  Education  Programs  Instituted 

Since  1982 

A.  NCPIE's  Coordinating  Function 

B.  Pharmaceutical  Industry  Programs 

C  Patient  Information  Supplier  Programs 
D.  Continuing  FDA  Encouragement 

V.  Evaluation  of  Progress 

A.  FDA  Surveys  of  Oral  and  Written 
Patient  Information 

B.  Other  Literature  About  Oral  and  Written 
Patient  Infonnation 

Q  The  Adequacy  of  Currently  Available 

Written  Information 
D.  Recent  Changes  in  Pharmacy  Provision 

of  Patient  Information 

VI.  Relationship  to  International  Activities 
Vn.  Options  Considered 

A.  Continuation  of  the  Status  Quo 

B.  No  Prior  FDA  Review 

C  FDA-Approved  Patient  Information 
D.  Djstribution-Focused  Approaches 
Vm.  Proposed  Option*  and  iinplementation 


A.  Alternative  Approaches 

B.  Perfonnance  Standards 
C  Evaluation 

D.  Feedback  and  Application  of  Standards 

E.  Medication  Cuioe  Program 
DC  Conclusion 

X.  Description  of  the  Proposed  Rule 

A.  Scope  and  Implementation 

B.  Definitions 

Q  Content  of  a  Medication  Guide 

D.  Format  for  a  Medication  Guide 

E.  Distributing  and  Dispensing  of  a 
Medication  Guide 

F.  Exemptions  and  Deferrals 

G.  Miscellaneous  Amendments 
XL  Legal  Authority 

Xn.  Analysis  of  Impacts 

A.  Affacted  Sectors 

B.  Gross  Costs  of  Compliance 

C  Incremental  Compliance  Costs 

D.  Small  Pharmacy  Exemption 

E.  Regulatory  Options 
P.  Benefite 

G.  Preliminary  Conclusion 
Xm.  Environmental  Impact 

XIV.  Paperwork  Reduction  Act  of  1980 

XV.  Federalism 

XVI.  References 

I.  Introduction 

As  the  Federal  agency  responsible  for 
the  proper  labeling  of  prescription  drug 
and  biological  products,  FDA  beheves 
that  patient  infonnation  accompanying 
these  products  is  essential.  It  is 
paradoxical  that  products  as  potentially 
hazardous  as  prescription  medications 
are  often  dispensed  with  httle  more 
than  a  "use  as  directed"  statement 
printed  on  the  container  label. 
Considerably  less  dangerous  products, 
such  as  foo<^  and  over-the-counter 
(OTC)  drugs,  contain  extensive  usage 
labeling.  Many  OTC  drugs  also  contain 
detailed  warning  labeling.  Further,  food 
labeling  serves  to  warn  at-risk 
individuals  of  potentially  harmful 
ingredients.  For  example,  people  with 
phenylketonuria  need  to  know  what 
foods  contain  phenylalanine.  Similarly, 
people  with  diabetes  need  to  know 
about  sugar  content  and  people  with 
high  blood  pressiue  need  to  know  about 
sodium  content. 

FDA  beUeves  that  improved 
dissemination  of  acciuate,  thorough  and 
imderstandable  information  about 
prescription  drug  products  is  necessary 
to  fulfill  patients'  need  and  right  to  be 
informed.  Regardless  of  any  other  effects 
of  such  information,  FDA  beheves  that 
the  direct  educational  benefits  are 
sufficient  to  justify  a  requirement  that 
such  information  be  disseminated. 

The  use  of  drug  and  biological 
products  often  entails  complex  risk- 
benefit  deliberations  by  prescribers.  Yet, 
there  is  often  httle  or  no  information 
shared  with  patients  about  the 
treatment's  potential  outcomes  (i.e.,  its 
risks  and  benefits).  In  contrast,  even 
simple  surgical  procedures,  often  posing 
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less  severe  risks  to  the  patient,  routinely 
require  detailed  patient  consent  prior  to 
instituting  the  procedure.  Improved 
education  will  enhance  patients'  ability 
to  imderstand  the  benefits  and  risks  of 
treatment.  This  will  help  patients 
interact  more  fully  with  health  care 
professionals,  thereby  enabling  patients 
to  take  a  more  active  role  in  their  own 
health  care. 

FDA  also  beheves  that  improved 
patient  education  will  improve 
adherence  with  prescribed  regimens, 
decreasing  unnecessary  physician  visits 
and  hospitalizations,  and  will  give 
patients  the  information  they  need  to 
make  truly  informed  decisions  about  the 
drugs  they  take.  Demographics  suggest 
an  increasing  need  for  better 
information  and  counseling  about  drugs. 
As  the  population  ages,  a  greater 
proportion  will  rely  heavily  on 
prescription  drugs. 

It  has  been  over  a  decade  since  FDA 
withdrew  regulations  mandating  patient 
package  inserts  (FPI's)  for  prescription 
drugs.  (PPI's  are  leaflets  containing 
information  about  a  drug  product's 
benefits,  risks,  and  directions  for  use.) 
At  that  time,  the  agency  stated  that 
mandatory  requirements  were 
unnecessary  because  the  goal  of 
improved  patient  education  could  be 
achieved  through  private  sector 
initiatives.  Dining  this  period, 
numerous  voluntary  programs  designed 
to  improve  patient  knowledge  were 
launched,  many  with  direct  support 
fi-om  FDA  and  virtually  all  with  FDA 
encom-agement.  In  addition,  FDA  has 
asked  certain  manufactiuers  to  include 
patient  labeUng  for  a  few  prescription 
drugs,  where  FDA  behoved  that  it  was 
essential  that  patients  were  directly 
informed  about  the  products'  risks  and 
limitations. 

In  the  decade  following  withdrawal  of 
the  PPI  regulations,  FDA  conducted 
research  to  evaluate  the  progress  made 
by  the  volimtary  programs.  This 
research  has  shown  minimal  progress  in 
improving  the  distribution  of 
prescription  drug  information  to 
patients. 

However,  very  recently  there  have 
been  new  and  encouraging  signs  that  a 
greater  percentage  of  patients  are  now 
receiving  written  information  with  their 
prescriptions.  Many  State  Boards  of 
Pharmacy  expanded  the  offer  to  coimsel 
requirement  of  the  Omnibus  Budget 
Recondhation  Act  of  1990  (OBRA  '90) 
to  include  all  patients,  instead  of  only 
Medicaid  recipients.  Developments  in 
computer  technology  have  permitted 
pharmacies  more  effectively  to  store  and 
generate  written  dociunents  for  patients. 
As  a  result,  there  appears  to  be  a  sharp 
increase  in  the  niunber  of  patients 


receiving  computer-generated 
information  along  with  their 
medication. 

FDA  is  encouraged  by  this  recent 
trend  and  hopes  that:  (1)  It  continues  so 
that  eventually  the  vast  majority  of 
Americans  will  receive  this  vital 
information,  and  (2)  the  information 
dispensed  will  be  sufficiently  accurate, 
thorough,  and  understandable  for 
patients  to  properly  use  and  monitor 
their  treatment. 

Therefore,  in  concert  with  goals 
established  by  the  Public  Health 
Service's  Healthy  People  2000,  FDA  is 
proposing  performance  standards  for  the 
distribution  and  quahty  of  voluntary 
written  prescription  drug  information 
dispensed  to  patients.  Achievement  of 
these  performance  standards  would 
indicate  that  there  is  no  need  for  Federal 
regulations  for  a  comprehensive 
mandatory  patient  information  program. 
Failure  to  achieve  these  performance 
standards  would  indicate  that  a 
federally-mandated  comprehensive 
patient  information  program  is 
necessary  to  meet  patients*  prescription 
drug  information  needs.  In  this 
dociunent,  FDA  is  proposing  for  pubhc 
comment  two  alternative  approaches 
that  could  be  used  to  encourage 
achievement  of  performance  standards 
for  quahty  and  distribution  of  patient 
prescription  drug  information,  and  to 
ensure  that  those  products  that  pose  a 
serious  and  significant  pubhc  health 
concern  include  FDA-approved  patient 
labeling.  If  the  private  sector  fails  to 
attain  the  performance  standards  in  the 
specified  timeframes,  both  alternatives 
would  ultimately  result  in  a  regulation 
that  would  require  that  FDA-approved 
patient  labeling  be  prepared  and 
dispensed  to  patients,  along  with  new 
prescriptions,  for  most  prescription  drug 
products  used  primarily  on  an 
outpatient  basis.  The  alternatives  are 
described  in  detail  in  section  VUI.  of 
this  document. 

FDA  will  continue  to  monitor  and 
evaluate  progress  toward  the  standards 
for  a  5-  to  11-year  period.  During  this 
time,  FDA  will  continue  to  work  with 
and  encourage  private  sector  efforts  to 
educate  patients.  It  is  FDA's  hope  and 
behef  that  a  renewed  partnership  to 
encourage  volimtary  distribution  of 
prescription  drug  infonnation,  coupled 
with  feedback  and  accountabihty,  is  the 
best  mechanism  for  achieving  the  goal 
of  improved  patient  information. 

Currently,  although  numerous  soiuces 
of  prescription  drug  information 
suitable  for  distribution  to  patients  have 
been  developed,  sizeable  proportions  of 
patients  have  not  received  adequate 
written  information.  With  the  advent  of 
patient  information  software  and 


installation  of  computer  systems  in 
pharmacy  outlets,  FDA  beheves  that 
acceptable  levels  of  {wtient  information 
can  result  from  voluntary  efforts  if  three 
important  conditions  are  instituted. 
First,  there  must  be  clearly  estabhshed 
and  attainable  goals.  Second,  there  must 
be  sufficient  incentives  to  achieve  these 
goals.  Third,  for  selected  products, 
which  cannot  be  marketed  for  safe  and 
effective  use  unless  patients  receive 
clear  warnings  and  directions,  patient 
labeling  (Medication  Guides)  must  be 
required. 

"To  promote  responsibility  and 
accountabihty,  FDA  is  proposing 
performance  standards  for  both  the 
distribution  and  quality  of  written 
information.  Performance  standards 
would  permit  the  flexibility  demanded 
by  an  ever-changing,  complex,  and 
diverse  distribution  system  for  product 
information,  while  ensuring  consistency 
in  the  application  of  standards. 

Performance  standards  would  result 
in  less  biu'densome  requirements  on 
drug  manufacturers  and  dispensers,  the 
flexible  adaptation  of  product 
information  requirements  into  broader 
patient  education  programs,  and 
increased  utilization  of  technology  to 
improve  storage  and  distribution  of 
information.  They  would  further 
encourage  a  partnership  approach  so 
that  health  care  providers,  drug 
manufacturers,  patient/consumer 
groups,  and  the  public  sector  can  work 
cooperatively  to  provide  essential 
information  to  patients.  If  these 
standards  are  met,  a  comprehensive 
program  of  FDA-approved  patient 
labehng  would  not  be  required.  If  these 
clearly  defined  and  achievable 
performance  standards  are  not  met 
Within  a  reasonable  time  period,  FDA 
will  institute  steps  to  help  ensure  that 
the  standards  will  be  achieved. 

Diuing  the  hearings  that  led  to  the 
withdrawal  of  the  1980  PPI  regulations, 
promises  were  made  by  representatives 
of  the  pharmaceutical,  medical,  and 
pharmacy  communities  that  if  FDA 
withdrew  the  PPI  regulations,  the 
private  sector  would  develop  a  variety 
of  systems  that  would  meet  the  goals  of 
the  proposed  PPI  program.  These 
promises  have  not  yet  been  fulfilled.  In 
the  withdrawal  notice,  FDA  promised  to 
monitor  periodically  and  evaluate 
progress  made  in  providing  patients 
with  necessary  prescription  drug 
information.  However,  the  withdrawal 
notice  did  not  contain  specified  goals  or 
a  time  frame  for  evaluating  progress 
toward  these  goals. 

While  FDA  understands  and  accepts 
that  the  development  of  grassroots 
programs  will  necessarily  take  longer 
than  a  mandatory  program,  FDA 
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believes  that  the  continuation  of  an 
open-ended  pixHnise  without  a  clear 
tiine  frame  for  judging  success  is 
unacceptable.  Therefore,  FDA  intends  to 
articulate  clear  distribution  and  quaUty 
goals  and  maintain  a  specific  timetable 
for  judging  success.  During  this  time, 
FDA  will  only  require  FDA-approved 
patient  labeling  for  certain  drugs  for 
which  patient  information  will  greatly 
facihtate  safe  and  effective  product  use. 

FDA  has  found  that  there  are  certain 
prescription  drugs  for  which  patient 
information  is  integral  to  the  very 
maiiceting  of  the  products.  For  these 
products,  patient  information  is 
essential  to  assure  that  the  drug  can  be 
used  with  acceptable  levels  of  risk. 
HistoricaUy,  FPI's  have  been  instituted 
by  independent  regulations  (e.g., 
estrogen  products,  oral  contraceptives) 
or  on  a  voluntary  basis  by  tbe 
manufacturer  (e.g.,  Accutane,  Halcion, 
Proscar,  Metformin).  FDA  has 
concluded  that  PPI's  were  essential  for 
specific  drug  products  based  upon  the 
existence  of  significant  and  possibly 
life-threatening  drug  effects  about  which 
patients  must  be  warned  in  order  to 
understand  the  risks  they  are 
undertaking  by  using  the  product  or 
how  to  minimize  those  risks  (e.g.,  by 
carefully  monitoring  their  response  to 
treatment  for  signs  of  adverse  drug 
effects).  These  considerations  are  based 
upon  a  broad  safety  analysis  that 
includes  the  indication  for  the  product, 
the  existence  of  alternative  treatments, 
and  the  potential  for  patient  information 
to  increase  the  margin  of  safety  in  using 
the  product. 

while  FDA  has  usually  successfully 
reUed  upon  the  good  will  and 
voluntarism  of  prescription  drug 
manufactiuers  to  institute  PPI's  when 
needed,  there  have  been  occasions 
where  manufacturers  have  refused  to 
include  such  information.  For  example, 
although  one  manufacturer  of  a 
particular  drug  agreed  to  include  a  PPI 
when  new  information  was  uncovered 
about  the  possibly  fatal  interaction  of 
this  product  with  certain  other 
products,  the  manufacturer  of  a  similar 
product  in  the  same  therapeutic  class, 
for  which  the  same  drug-interaction 
warning  appUed,  did  not  agree  to 
provide  patients  with  a  PPI. 

As  the  agency  has  done  with 
estrogens  and  oral  contraceptive  drug 
products,  FDA  could  rely  on  notice  and 
comment  rulemaking  to  require  patient 
labeling  when  necessary.  However,  it 
takes  a  significant  amount  of  time  to 
propose  and  finalize  such  regulations. 
.  Therefore,  FDA  is  proposing  rules  that 
would  require  patient  labeling 
(Medication  Guides)  for  certain 
products  that  pose  a  serious  and 


significant  public  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  information. 

n.  Regulatory  Background 

A.  Brief  History  of  Patient  Labeling 
Initiatives  and  the  1980  Final  Rule  on 
Patient  Package  Inserts 

Since  1968,  FDA  has  occasionally 
required  that  labeling  written  in 
nontechnical  language  be  distributed  to 
patients  whenever  certain  prescription 
drugs  were  dispensed.  Generally,  FDA 
required  distribution  of  such  patient 
information  to  alert  patients  of  adverse 
reactions  associated  with  the  drug 
product  or  to  provide  information  about 
the  product's  use,  contraindications, 
precautions,  and  effectiveness. 
Examples  of  such  patient-oriented 
labeling  include  patient  warnings  on 
isoproterenol  inhalation  drug  products 
(see  33  FR  8812,  Jime  18, 1968),  oral 
contraceptive  drug  products  (see  35  FR 
9001,  June  11, 1970,  and  43  FR  4212, 
January  31, 1978),  estrogenic  drug 
products  (see  42  FR  37636,  July  22, 
1977),  and  patient  labeling  requirements 
for  progestational  drug  products  (see  43 
FR  47198,  October  13, 1978).  (FDA  has 
also  approved  patient  labeling  as  part  of 
the  labeling  requirements  for  certain 
individual  drug  products.  These 
products  include  Roferon,  Introna, 
Nicoderm,  Nicorette,  Rogaine,  Halcion, 
Norplant  System,  Proscar,  Accutane, 
and  others.) 

During  the  1970's.  FDA  also  began 
evaluating  the  usefulness  of  patient 
labeling  for  prescription  drug  products 
generally,  and  studied  ways  to  present 
the  information  to  patients.  FDA 
discussed  patient  labeling  issues  with 
interested  and  potentially  affected 
persons,  reviewed  scientific  literature 
about  patients'  needs  and  desires  for 
patient  labeling,  conducted  research 
projects  to  evaluate  existing  and  model 
patient  labeling  pieces,  and  reviewed 
existing  methods  for  communicating 
drug  information  to  patients  (44  FR 
40016  at  40018-40025,  July  6, 1979,  and 
45  FR  60754  at  60755-60758,  September 
12, 1980).  FDA  also  published  a  notice 
in  the  Federal  Register  of  November  7, 
1975  (40  FR  52075),  soUciting  pubUc 
comments  to  assist  the  agency  in 
formulating  a  policy  on  patient  labeling. 

As  a  result  of  these  initiatives,  in  the 
Federal  Register  of  July  6, 1979  (44  FR 
40016),  FDA  issued  a  proposed  rule  to 
require  PPI's  for  prescription  drug 
products.  The  proposal  would  have 
required  manufacturers  or  distributors 
to  prepare  PPI's  for  their  drug  products. 
Persons  dispensing  the  drug  products 
would  be  required  to  distribute  the  PPI's 
to  patients.  "The  PPI  would  be  in 


nontechnical  language,  would  not  be 
promotional  in  tone  or  content,  would 
be  based  primarily  on  the  approved 
professional  labeUng,  and: 

*  *  *  would  contain  both  a  summary  of 
the  information  about  the  product  and  more 
detailed  infonnatioD  that  identifies  the 
product  and  the  person  responsible  for  the 
labeling,  the  proper  uses  of  the  product, 
circumstances  under  which  it  should  not  be 
used,  serious  adverse  reactions,  precautions 
the  patient  should  take  when  using  the 
product,  information  about  side  effects,  and 
other  general  information  about  the  proper 
uses  of  prescription  drug  products. 

(44  FR  40016  at  40025). 

The  1979  proposed  rule  would  have 
required  PPI's  to  be  distributed  to  the 
patient  with  the  drug  product  except  in 
limited  situations,  sudi  as  those  where 
the  patient  was  legally  incompetent  or 
when  institutionahzed. 

The  1979  proposal  generated 
approximately  1,500  conunents. 
Generally,  consumers  favored  the 
proposed  PPI  program,  but  many 
licensed  practitioners,  pharmacists,  and 
drug  manufactiuers  opposed  it.  Those  in 
favor  of  a  mandatory  PPI  program 
contended  that  it  woiild:  (1)  Promote 
patient  luiderstanding  of  and  adherence 
to  drug  therapy;  (2)  permit  the  patient 
to  avoid  interactions  with  other  drugs  or 
foods;  (3)  prepare  the  patient  for 
possible  side  effiects;  (4)  inform  the 
patient  of  positive  and  negative  effects 
from  the  use  of  the  drug  product;  (5) 
permit  the  patient  to  share  in  the 
decision  to  use  the  drug  product;  (6) 
enhance  the  patient/licensed 
practitioner  relationship;  and  (7) 
provide  the  pharmacist  and  licensed 
practitioner  with  a  basis  for  discussing 
the  use  of  a  prescription  drug  product 
with  the  patient.  Those  opposed  to  the 
program  contended  that  it  would:  (1) 
Encourage  self-diagnosis  and  the 
transfer  of  prescription  drug  products 
between  patients;  (2)  produce  adverse 
reactions  in  patients  through  suggestion; 
(3)  affect  adversely  the  liability  of  drug 
manufacturers,  Ucensed  practitioners, 
and  pharmacists;  (4)  interfere  with  the 
patient/licensed  practitioner 
relationship;  (5)  impose  unnecessary 
burdens  on  manufacturers  and 
pharmacists;  and  (6)  increase  the  cost  of 
prescription  drug  products  and  health 
care  in  general. 

After  considering  the  conunents,  in 
the  Federal  Register  of  September  12, 
1980  (45  FR  60754),  FDA  pubhshed  a 
final  rule  that  estabUshed  requirements 
and  procedures  for  the  preparation  and 
distribution  of  PPI's.  FDA  concluded 
that  there  was  ample  evidence  that  PPI's 
can  significantly  improve  the  quality  of 
health  care  obtainable  from  using 
prescription  drugs.  The  agency 
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explained  that  PPI's  can  reduce  the 
potential  for  harm  to  patients  resiUting 
from  prescription  drug  use  by 
enhancing  patient  compUance  with 
prescribed  regimens  and  by  decreasing 
inappropriate  drug  use.  In  addition, 
PPI's  can  increase  patient  knowledge 
about  prescription  drugs,  thereby 
promoting  their  optimal  use. 

The  1980  final  rule  required  PPI's  for 
human  prescription  drug  products,  and, 
as  in  the  1979  proposed  rule,  required 
manufactiuers  and  distributors  of 
prescription  drug  products  to  prepare 
PPI's  for  their  dnig  products.  The  1980 
final  rule  required  distributors  and 
dispensers  to  distribute  the  PPI's  to 
patients  receiving  a  new  prescription, 
but  did  not  require  PPI  distribution  for 
{Hescription  drug  refills  or  where  the 
patient's  licensed  practitioner 
specifically  directed  that  the  PPI  not  be 
given  to  the  patient  (tmless  the  patient 
specifically  requested  it).  The  1980  final 
ride  required  a  PPI  to  be  written  in 
nontechnical  language,  be  based 
primarily  on  the  approved  professional 
labeling  for  the  drug  product,  and 
contain:  (1)  The  drug  product's 
estabUshed  name  or,  for  a  Ucensed 
biological  product,  proper  name;  (2)  a 
siunmary  of  the  information  about  the 
drug  product;  (3)  a  statement  about  the 
proper  use  of  the  drug  product, 
identifying  its  indications  for  use;  (4) 
information  which  the  patient  should 
provide  the  health  practitioner  before 
taking  the  drug,  including  the 
drciunstances  imder  which  the  drug 
product  should  not  be  used;  (5)  a 
statement  of  serious  adverse  reactions 
and  potential  safety  hazards;  (6)  caution 
statement(s)  that  patients  shoidd 
observe,  including  statements  about 
risks  to  pregnant  women,  nursing 
mothers,  and  pediatric  patients;  (7)  a 
statement  of  the  risks,  if  any,  to  the 
patient  of  developing  a  tolerance  to  or 
dependence  on  the  drug;  (8)  a  statement 
of  what  the  patient  should  do  in  case  of 
overdose  or  nussed  doses;  (9)  a 
statement  of  clinically  significant, 
frequenUy  recurring,  possible  side 
effects;  (10)  information  about  the  safe 
and  effective  use  of  prescription  drug 
products;  and  (11)  information  about  the 
drug  product's  manufacturer,  packer,  or 
distributor,  special  storage  instructions, 
and  the  PPI's  date  (45  FR  60754  at 
60781-60782). 

Under  the  1980  final  nde, 
manufactiuers,  distributors,  or 
dispensers  would  provide  PPI's  to 
"practitioners,  pharmacists,  other 
dispensers  and  consumers"  in 
"student  niunbers"  to  permit  a  party 
to  provide  a  PPI  to  each  patient 
receiving  a  drug  product.  However,  the 
1980  final  rule  also  permitted 


distributors  and  dispensers  to  prepare 
and  use  their  own  PPI's.  The  1980  final 
rule  also  contained  provisions  that 
woiUd  require  health  care  institutions  to 
make  PPI's  available  to  patients  upon 
the  patient's  request,  after  notification  of 
availabiUty.  It  would  not  have  required 
PPI's  for  patients  receiving  emergency 
treatment. 

llie  1980  final  nUe  provided  printing 
specifications,  and  stated  that  FDA 
might  prepare  and  make  guideline  PPI's 
available  for  specific  drugs  or  drug 
classes.  In  the  Federal  Register  of 
September  12, 1980  (45  FR  60785),  FDA 
issued  draft  guideline  PPI's  for  10  drugs 
or  drug  classes.  The  10  drugs  or  drug 
classes  were:  Ampidllin, 
benzodiazepines,  cimetidine,  clofibrate, 
digoxin,  methoxsalen,  propoxyphene, 
phenytoin,  thiazide,  and  warfarin.  FDA 
intended  to  implement  PPI's  for  these 
10  drugs  or  drug  classes  over  a  3-year 
period,  after  which  the  agency  would 
evaluate  the  program's  results  before 
applying  the  requirements  to  additional 
drugs.  FDA  stated  that,  although  there 
was  ample  evidence  of  the  value  of  PPI's 
in  helping  patients  use  drug  products 
safely  and  effectively,  additional  studies 
were  needed  to  confirm  the  costs  of  a 
mandatory,  nationwide  PPI  program,  to 
determine  whether  those  costs  were 
reasonable  in  terms  of  the  benefits  the 
program  provides,  and  also  to  verify  the 
best  way  to  convey  to  consumers 
information  about  prescription  drug 
products.  In  the  Federal  Register  of 
November  25, 1980  (45  FR  78516),  FDA 
announced  that  the  PPI  requirements 
would  be  effective  on  May  25, 1981,  for 
cimetidine,  clofibrate,  and 
propoxyphene.  In  the  Federal  Register 
of  January  2, 1981  (46  FR  160),  the 
agency  announced  that  the  requirements 
for  ampicilUn  and  phenytoin  would  be 
effective  on  July  1, 1981.  FDA  issued 
final  PPI's  for  these  five  drugs.  The 
agency  did  not  establish  an  effective 
date  for  the  remaining  five  drugs. 

B.  The  Stay  of  Effectiveness  for  the  1980 
Final  Rule  and  Its  Subsequent 
Revocation 

On  February  17, 1981,  the  President 
issued  Executive  Order  12291  (see  46 
FR  13193,  February  19, 1981).  Section  2 
of  the  Order  required  each  Federal 
agency  to  adhere  to  certain  principles  in 
promulgating  new  regulations  and 
reviewing  existing  regulations.  Given 
this  Executive  order,  the  Department  of 
Health  and  Human  Services  and  FDA 
decided  to  review  the  1980  final  rule.  In 
the  Federal  Register  of  April  28, 1981 
(46  FR  23739),  the  agency  stayed  the 
effective  date  for  the  1980  final  rule 
because  it  had  received  numerous 
comments  stating  that  PPI's  would  be 


imnecessarily  burdensome,  costly,  and 
inconsistent  with  Executive  Order 
12291.  In  the  same  issue  of  the  Federal 
Register,  FDA  stayed  the  effective  date 
of  the  PPI's.  FDA  indicated  that  further 
review  of  the  PPI  program  was 
necessary.  On  September  30  and 
October  1, 1981,  the  agency  held  pubUc 
meetings  on  the  PPI  program.  The 
meetings  reviewed  FDA's  administrative 
record  of  the  PPI  program  and  the 
results  of  a  3-year  study  conducted  for 
FDA  by  the  Rand  Corp.  on  PPI's  of 
various  styles  and  formats. 

On  the  basis  of  its  review,  in  the 
Federal  Register  of  February  17, 1982 
(47  FR  7200),  FDA  proposed  to  revoke 
the  1980  final  rule.  The  agency  stated 
that: 

The  goals  of  providing  patients  with 
information  about  prescription  drugs  can  be 
reached  more  effectively  and  efficiently  by 
cooperating  with  health  professionals  and 
others  in  both  the  public  and  private  sector 
to  expand  upon  current  initiatives  in  patient 
education. 

FDA  reiterated  its  beUef  that  informing 
patients  about  their  prescription  drug 
products  would  significantly  improve 
the  quaUty  of  their  health  care,  and 
estabUshed  a  Committee  on  Patient 
Education  to  coordinate  efforts  to 
educate  consumers  about  prescription 
drugs  and  to  help  private  sector 
initiatives.  However,  the  agency 
beUeved  that  private  sector  initiatives 
would  be  more  effective  than  a 
mandatory  PPI  program  and  should  be 
encouraged  (see  47  FR  7200  at  7201). 

In  the  Federal  Register  of  September 
7,  1982  (47  FR  39147),  the  agency  issued 
a  final  rule  that  revoked  the  PPI 
regulations.  The  revocation  was  based, 
for  the  most  part,  on  a  decision  to 
permit  voluntary  private  sector 
initiatives  for  distributing  patient 
information  to  proceed  before  a 
determination  was  made  whether  to 
impose  a  mandatory  program.  The 
preamble  to  the  final  rule  listed  several 
private  sector  programs  underway  at 
that  time:  (1)  The  National  Council  on 
Patient  Information  and  Education 
(NCPDE) — a  national  consortiiun  of 
health  professionals,  trade 
representatives,  consumer  groups,  and 
Government  agencies  formed  to 
encoiu-age,  coordinate,  and  promote 
private  patient  education  efforts;  (2)  the 
American  Medical  Association  (AMA) 
distributed  Patient  Medication 
Instruction  (PMI)  sheets — drug 
information  leaflets  to  be  handed  out  by 
licensed  practitioners  at  the  time  of 
prescribing;  (3)  the  American  Society  of 
Hospital  Pharmacists,  now  known  as  the 
American  Society  of  Health-Systems 
Pharmacists  (ASHP),  designed 
pubUcations  and  audiovisual 
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presentations  to  assist  hospital  and 
retail  pharmacists  in  providing  drug 
information:  to  patients;  (4)  the  United 
States  Pharmacopeial  Convention,  Inc. 
(USP),  published  several  consiuner 
guides  to  prescription  drugs;  (5)  the 
American  Association  of  Retired 
Persons  (AARP)  provided  package 
inserts  with  prescriptions  filled  by  its 
mail-order  pharmacy  service;  (6) 
Doubleday,  Inc.,  published  a  consumer's 
compendium  of  drug  therapy,  which 
included  tear-out  sheets  about  specific 
diseases;  and  (7)  many  retail  pharmacies 
provided  pamphlets,  posters,  and  books 
on  prescription  drugs  to  pharmacy 
customers  {47  FR  39147  at  39151).  Some 
of  these  programs  and  others  are 
discussed  in  detail  below. 

In  the  preamble  to  the  final  rule  FDA 
stated: 

*  *  *  Although  the  agency  realizes  that 
consumer  groups  generally  supported  the  PPI 
pilot  program,  it  believes  that  as  the 
voluntary  systems  emerge,  consiimers  will 
receive  not  only  an  adequate  supply  of 
prescription  drug  information  from  a  variety 
of  sources,  but  should  receive  more 
information  about  more  drugs  than  would 
have  resulted  from  a  mandatory  system.  FDA 
also  believes  that  the  current  regulatory 
environment  demands  that  these  various 
private  sector  efforts  be  given  the  opportunity 
to  demonstrate  that  they  can  meet 
consumers'  needs  as  well,  if  not  better  than, 
a  government  program. 

(47  FR  39147  at  39153). 

FDA  indicated  that,  although  it  was 
revoking  the  1980  regulation,  it 
intended  to  work  closely  with  the 
private  sector  and  with  other  public 
sector  agencies  to  identify  and 
implement  methods  of  providing 
information  about  prescription  drugs  to 
consumers,  to  promote  patient 
education,  to  monitor  changes  in  patient 
awareness  of  drug  information,  and  to 
develop  and  evaluate  the  effectiveness 
of  information  dissemination  activities. 
As  mentioned  above,  FDA  annoimced 
that  it  was  forming  a  Committee  on 
Patient  Education  to  coordinate  efforts 
to  educate  consiuners  about  prescription 
drugs  and  to  serve  as  a  catalyst  for 
private  sector  initiatives.  Specifically, 
the  committee  was  established  to:  (1) 
Evaluate  existing  patient  information 
systems  as  well  as  new  ones;  (2) 
encoiuage  the  formation  of,  and  serve  as 
a  liaison  for,  outside  organizations  that 
are  or  want  to  become  active  in  patient 
information  systems;  (3)  provide 
guidance  and  serve  as  a  clearinghouse 
for  firms  that  want  to  draft  prescription 
drug  information;  (4)  alert  consiuners 
and  health  professionals  to  the 
usefulness  and  availability  of 
prescription  drug  information;  and  (5) 
identify  the  need  for  patient  information 


in  the  use  of  other  FDA-regulated 
products.  FDA  also  indicated  that  it 
would  be  conducting  surveys  of 
consumers  uid  health  care  professionals 
to  evaluate  the  availability  of  adequate 
patient  information  on  a  nationwide 
basis.  FDA  stated  that  it  will  assess  this 
information  "over  the  next  several 
years."  FDA  also  noted:  "The  agency 
believes  it  would  be  coimterproductive 
to  the  development  of  private  initiatives 
for  it  to  develop  and  publicly  announce 
a  coiuse  of  action  it  might  take  shoidd 
these  private  initiatives  not  materialize" 
(47  FR  39147  at  39152). 

in.  The  Continuing  Need  for 
Prescription  Drug  Information 

A.  Continuing  Problems  of  Lack  of 
Adherence  and  Preventable  Adverse 
Drug  Reactions 

FDA's  proposal  and  final  rule 
extensively  reviewed  the  literatiue 
relating  to  patient  adherence  (also 
known  as  compliance)  with  medication 
regimens.  FDA  cited  two  literature 
reviews,  and  completed  its  own  review 
of  50  studies,  and  concluded  that 
noncompliance  rates  averaged  fi'om  30 
percent  to  50  percent.  FDA  also 
concluded  that  improved 
conmumication  could  contribute  to 
improving  compliance  rates.  Written 
information  was  necessary  not  only  to 
improve  adherence  rates,  but  to  inform 
patients  about  precautions, 
contraindications,  and  adverse  drug 
reactions,  leading  to  better  knowledge 
about:  (1)  Using  drugs  properly,  (2) 
monitoring  reactions  to  medications  for 
signs  of  possible  problems,  and  (3) 
raising  issues  with  licensed      * 
practitioners  and  other  health 
professionals  to  improve 
communications  about  medication.  (The 
term  "licensed  practitioner"  in  this 
document  refers  to  individuals  licensed, 
registered,  or  otherwise  permitted  to 
prescribe  drug  products  in  the  coiuse  of 
their  professional  practice.) 

The  literature  published  since  1982 
continues  to  support  the  conclusion  that 
patient  education  can  contribute  to  the 
prevention  of  disease,  successful  results 
in  treatment,  and  reduction  in  medical 
costs.  However,  the  need  for  drug 
iaformation,  education,  and  coimseling 
exceeds  the  current  supply,  both  in 
quantity  and  quality,  and  much  of  the 
available  information  fails  to  reach 
patients  who  need  it,  when  they  need  it, 
and  in  the  form  they  need  it  (Ref.  1). 
Although  there  is  a  wide  variety  of 
sources,  the  information  that  actually 
reaches  most  patients  is  focused 
primarily  on  how  to  use  the  medication, 
with  little  precautionary  or  adverse  drug 
information  obtained  by  most  patients 


(Ref.  2).  FDA  believes  that  standard  drug 
information,  when  combined  with 
coimseling  from  a  prescribing 
practitioner,  pharmacist,  or  other  health 
professional  should  significantly 
increase  patients'  knowledge  about  the 
prescription  drugs  they  are  taking,  and 
thereby  make  prescription  drugs  safer 
and  more  effective  for  consumer  use. 

The  literature  on  patient  compliance 
since  1982  continues  to  demonstrate  a 
significant  lack  of  medication 
adherence.  For  example,  a  1990  report 
by  NCPIE  found  that  about  one-third  of 
patients  fail  to  take  their  prescribed 
medications  (Ref.  3).  An  overview  of 
patient  compliance  studies  reveals  that 
about  one-half  of  prescribed 
medications  fail  to  produce  the 
intended  therapeutic  effect  because  of 
improper  use  (Ref.  4).  Studies 
examining  compliance  rates  in  specific 
patient  populations  suggest  that 
parental  noncompliance  with  drug 
therapy  prescribed  for  their  children 
exceeds  50  percent  (Ref.  5)  and 
noncompliance  in  the  elderly  ranges 
from  26  percent  to  59  percent  (Ref.  8). 

Patient  noncompliance  with 
prescribed  drug  regimens  can  be 
directly  related  to  therapeutic  failure. 
For  example,  missed  doses  of 
antiglaucoma  medications  may  lead  to 
optic  nerve  damage  and  blindness. 
Missed  doses  of  antiarrhythmic 
medications  may  lead  to  arrhythmia  and 
cardiac  arrest.  Missed  doses  of 
antihypertensive  drug  products  may 
lead  to  rebound  hypertension  that  is 
sometimes  worse  than  if  no  medication 
was  taken  at  all.  Missed  doses  of 
antibiotics  may  lead  to  recurrent 
infection  and  also  may  contribute  to  the 
emergence  of  antibiotic-resistant 
microorganisms  (Ref  9). 
-  In  adcution  to  addressing  problems  of 
adherence,  patient  information  is  also 
necessary  to  improve  drug  use  by 
forewarning  patients  about  precautions 
to  take  to  avoid  adverse  drug  reactions. 
Further,  forewarning  is  necessary  to 
improve  the  patient's  ability  to  monitor 
reactions  to  treatment  to  ensure  both 
that  the  drug  is  working  and  that  it  is 
not  causing  adverse  reactions. 

A  1990  report  by  the  Office  of  the 
Inspector  General  found  that  the  process 
of  patient  education  can  save  time  by 
reducing  calls  or  visits  to  the  licensed 
practitioner  or  pharmacist  and  reducing 
the  niunber  of  hospitalizations  that  are 
due  to  a  patient's  failure  to  follow  his 
or  her  prescribed  drug  regimen  (Ref.  17). 
For  example,  increased  visits  to  the 
licensed  practitioner  may  be  required  if 
the  patient's  condition  does  not  improve 
because  of  noncompliance  with  his  or 
her  drug  regimen.  If  the  licensed 
practitioner  is  imaware  of  the 
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noncompliance,  he  or  she  may  increase 
the  patient's  dosage  or  prescribe 
additional  medicine  that  may  be 
unnecessary  and  possibly  dangerous.  Or 
if  the  patient's  condition  fails  to 
improve,  the  licensed  practitioner  may 
order  additional  diagnostic  tests  or 
unnecessary  treatments. 

Adverse  drug  reactions  also  are  a 
continuing  problem  for  the  health  care 
system.  Adverse  drug  reactions  occur  in 
20  percent  of  ambulatory  patients  (Ref 
10),  and  2  percent  to  5  percent  of 
hospital  admissions  are  attributed  to 
drug-related  illness  (Ref  10).  The  case/ 
btahty  rate  from  drug-induced  disease 
in  hospitalized  patients  is  2  percent  to 
12  percent  (Ref  10).  Iatrogenic 
admissions  to  medical  wtuds  continue 
to  be  a  costly  residt  of  improper  use  of 
prescription  drugs. 

At  a  psychiatric  service  of  a  Veterans' 
Administration  hospital,  41  admissions 
over  a  4-month  period  were  reviewed 
for  drug-related  problems  (Ref  12).  Two 
percent  of  admissions  were  determined 
to  be  due  to  drug  side  effiects. 

Charts  of  293  patients  admitted  over 
the  course  of  1  year  to  a  family  medicine 
inpatient  service  were  reviewed, 
showing  15.4  percent  of  admissions  to 
be  drug  related  (Ref  13).  Six  percent  of 
admissions  for  the  most  frequent  type  of 
drug-related  admissions  were  for 
adverse  drug  reactions. 

Adverse  drug  reactions  among  older 
Americans  are  even  more  frequent.  In 
one  study,  researchers  analyzed  463 
charts  of  geriatric  outpatients  (Ref  14), 
revealing  107  notations  of  adverse  drug 
reactions  in  the  charts  of  97  patients  (21 
percent).  TMrelve  patients  were 
hospitalized  as  a  direct  result  of  an 
adverse  drug  reaction.  In  another  study 
.(Ref.  8)  of  315  geriatric  hospitalizations, 
16.8  percent  of  admissions  were 
determined  to  be  related  to  adverse  drug 
reactions.  The  hospital  charge  for  these 
admissions  was  $224,542. 

Some  proportion  of  adverse  drug 
reactions  will  occur  regardless  of  how 
carefully  patients  follow  their 
therapeutic  regimens.  Although  it  is 
difficult  to  estimate  the  proportion  of 
adverse  drug  reactions  and  associated 
health  care  costs  that  can  be  attributed 
to  nonoptimal  patient  adherence,  there 
are  some  data  relevant  to  this  issue.  In 
one  study,  834  admissions  to  a  hospital 
medical  service  were  reviewed  for 
iatrogenic  disease,  and  4  percent  were 
determined  to  be  drug-related  (Ref  11). 
Of  these,  54  percent  were  classified  as 
potentially  avoidable,  including,  for 
example,  overdoses  and  adverse 
reactions  that  evolved  slowly  enough 
that  had  the  problems  been  re{>orted 
earUer,  treatment  alterations  could  have 
been  made  in  ambulatory  care  settings. 


In  an  earher  study  of  a  sample  of  1,000 
patients  in  a  community  practice,  it  was 
determined  that  55  percent  of  the 
adverse  drug  reactions  experienced 
were  unnecessary  and  potentially 
preventable  (Ref.  84). 

In  addition,  a  1990  meta-analysis  of 
seven  studies  that  looked  at  the 
association  between  hospital  costs  and 
admissions  for  problems  specifically 
caused  by  noncompliance  (strictly 
defined  as  overuse,  underuse,  or  erratic 
use)  indicates  that  adverse  drug 
reactions  caused  by  noncompliance 
constitute  costly  consequences  for  the 
health  care  system.  This  analysis 
estimated  that  5.3  percent  of  annual 
hospital  admissions,  costing  $8.5  billion 
in  1986,  were  a  direct  result  of  drug 
treatment  noncompliance  (Ref  15). 

B.  The  Benefits  of  Patient  Information 

1.  Written  Information  Increases  Patient 
Knowledge  and  Satisfaction 

Patients  who  receive  written 
information  about  their  medications 
derive  increased  peraonal  benefits  from 
the  information.  "The  most  widely 
documented  of  these  is  increased 
knowledge. 

Industry  experts,  practitioners,  and 
consumers  agree  that  patients  must  have 
some  basic  information  about 
prescription  drugs  to  adhere 
successfully  to  their  prescribed  drug 
therapy.  Many  studies  have  tested 
whether  the  dissemination  of  written 
material  increases  patient  knowledge 
and  understanding.  For  example,  a  1983 
study  of  FDA's  PPI  for  benzodiazepines 
concluded  that  the  PPI  effectively 
conveyed  written  drug  information  to 
patients,  and  that  knowledge  and 
comprehension  varies  according  to  the 
patient's  age,  years  of  education,  and 
reading  environment  (Ref  58).  In  this 
study,  patients  who  received  written 
patient  information  scored  higher  on  a 
knowledge  and  comprehension  test  than 
those  who  received  no  written 
information,  and  those  who  completed 
the  test  at  home  scored  higher  than 
those  who  completed  it  at  the 
pharmacy. 

It  is  clear  that  patients  who  receive 
written  materials  about  medications 
have  increased  knowledge  about  the  use 
and  effects  of  the  medications  (Refs.  38, 
42,  44,  47,  48,  52,  53,  and  59  through 
61).  In  particidar,  patients  who  receive 
written  information  show  more 
knowledge  about  side  effects  (Refs.  46, 
47,  48,  52,  and  58),  and  are  better  able 
to  attribute  adverse  reactions  to  the 
medications  they  are  taking  (Ref.  62). 
They  can  more  easily  discriminate 
adverse  reactions  attributable  to  the 


medication  from  other  clinical  events 
(Ref.  63). 

Patients  who  receive  written 
information  about  their  medications  are 
more  Ukely  to  make  healthy  lifestyle 
changes  (Ref.  60).  They  are  also  more 
satisfied  with  their  treatment  (Refs.  33, 
42,  47,  and  53).  In  a  review  of  the 
literature,  one  author  suggests  that 
provision  of  written  materials  may  help 
patients  cope  with  illnesses  over  time, 
as  their  modes  of  coping  evolve  and  the 
corresponding  need  for  information 
changes  (Ref.  38). 

When  presented  with  written 
information  about  their  medications,  the 
vast  majority  of  patients  read  it, 
particularly  if  it  is  the  initial 
prescription  (Refs.  38,  40,  and  44). 
Reading  may  be  thorough  or  superficial 
(Ref  45).  Patients  report  reading  the 
printed  information  when  receiving  the 
first  prescription  and  refills  (Ref.  40), 
and  they  may  read  the  materials  more 
than  once  (Ref  46). 

2.  Written  Materials  About  Medications 
Can  Increase  Patient  Compliance 

Even  more  critical  to  the  health  care 
system,  studies  of  the  effects  of 
providing  written  medication 
information  to  patients  demonstrate  that 
the  result  can  be  increased  compliance 
with  the  treatment  regimen  (Refs.  38,  47, 
and  48).  For  example,  in  one  study, 
outpatients  who  received  a  patient 
information  leaflet  along  with  their 
penicillin  prescription  were  tested 
against  patients  who  received  no 
information  at  all.  Researchers  found 
that  a  significantly  lower  proportion  of 
patients  who  received  the  patient 
information  omitted  doses  than  those 
who  did  not  receive  the  information 
(Ref  47).  Similarly,  researchers 
concluded  that  providing  written 
information  to  patients  with  antibiotic 
prescriptions  resulted  in  significant 
improvement  in  drug  taking  behavior 
and  in  knowledge  about  the  therapy 
prescribed  (Ref  48).  In  a  study  of 
psychiatric  patients,  those  receiving 
written  information  were  more 
comphant  in  their  medication  regimens 
than  those  not  receiving  it,  and  patients 
receiving  both  written  and  oral 
information  were  the  most  compliant 
(Ref  7).  In  another  study,  patients 
receiving  both  written  and  oral 
information  about  their  medications 
were  more  compliant  than  those  given 
no  information  (Ref.  49).  Providing 
written  information  has  also  resulted  in 
fewer  patients  stopping  treatment  (Ref. 
50).  The  results  of  increased  compliance 
may  be  fewer  deaths  and  lower  overall 
costs  of  treatment,  due  to  fewer 
requirements  for  hospitalizations  and 
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nursing  home  admissions  (Re£s.  4  and 
57). 

In  a  broad  review  of  the  effects  of 
written  information.  Ley  (Ref.  36) 
concluded  that  most  of  the  studies 
examined  found  positive  effects 
resulting  from  the  provision  of  written 
information  to  patients.  Out  of  32 
studies  examining  effects  on  knowledge, 
97  percent  found  increases;  of  the  25 
studies  examining  compUance,  60 
percent  foimd  increases;  and  in  7 
studies  examining  therapeutic  benefit, 
57  percent  found  increases. 

It  should  be  noted  that  "compliance" 
represents  a  broad  range  of  behaviors 
that  are  difficult  to  measure  (Ref.  51). 
Several  studies  that  have  sought  to 
measure  the  effects  of  written 
information  have  failed  to  find 
compliance  improved  by  written 
information  (Ref.  44,  52  through  55). 
However,  in  a  critical  review  of  the 
methodologically  rigorous  studies  of 
interventions  to  improve  compUance, 
Haynes  et  al.  (Ref.  56)  concluded  that 
compUance  with  short-term  treatments 
can  be  improved  by  clear  instructions, 
including  written  information,  as  well 
as  by  other  interventions.  CompUance 
with  long-term  treatments  is  more 
difficiilt  to  achieve;  no  single 
intervention  has  been  shown  to  be 
effective  on  its  own.  Rather,  improved 
compUance  with  long-term  regimens 
requires  a  combination  of  interventions, 
including  clear  instructions  enhanced 
by  written  information. 

3.  Written  Patient  Information  Does  Not 
Have  Negative  Consequences 

There  has  been  speculation  about  the 
potential  adverse  effects  of  providing 
information  about  medications  to 
patients.  However,  the  studies  suggest 
that  written  information  does  not 
increase  reports  of  adverse  events  (Ro&. 
"^38,  42,  44,  45,  48,  52,  S3, 62  and  91), 
nor  does  oral  information  (Ref.  65).  Two 
studies  that  appear  to  indicate  the 
opposite  are  flawed.  In  one  case,  the 
authors  admit  that  the  written 
information  given  to  patients  was 
inadequate  (Ref.  52)  and,  in  the  other, 
statistical  analyses  were  performed  by 
combining  control  and  experimental 
groups  inappropriately  (Ref.  50).  A 
study  of  psychiatric  patients  was 
inconclusive  on  this  point  (Ref.  66). 
Studies  do  not  show  evidence  of 
decreased  compliance  as  a  result  of 
written  information  (Refs.  52  and  66)  or 
evidence  of  increased  anxiety  levels 
(Ref.  60). 

4.  Relative  Effectiveness  of  Oral  and 
Written  Patient  Information 

Studies  examining  the  relative 
effectiveness  of  printed  and  oral 


medication  information  are  scarce. 
However,  one  study  shows  that 
provision  of  printed  information  is  more 
effective  in  increasing  patients' 
knowledge  than  oral  information,  and 
that  a  combination  of  the  two  is  best 
The  authors  beUeve  that  written 
materials,  particularly  those  containing 
information  about  side  effects,  may  be 
more  effective  and  timely  and  less 
alarming  to  patients  than  oral 
information  because  most  side  efiiects  do 
not  occur  until  after  the  medication  has 
been  taken  for  a  while  (Ref.  67).  One 
author  suggests  that  written  information 
should  be  used  to  supplement  oral 
instructions  that  should  be  tailored  to 
meet  the  particular  beUefs,  concerns, 
and  expectations  of  the  individual 
patient  (Ref.  38). 

One  meta-analysis  of  the  literature, 
pubUshed  in  1983  by  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  (Ref.  68),  merits 
special  attention  because  it  ptuports  to 
demonstrate  that  PPI's  about  drugs  have 
almost  no  effect  in  improving 
knowledge  or  compUance.  After  careful 
review  of  this  analysis,  FDA  has 
concluded  that  the  methodology  was 
flawed  and  should  not  be  reUed  upon 
with  regard  to  the  effects  of  written  drug 
information  on  compUance.  The  details 
of  the  study  and  FDA's  analysis  of  its 
methodology  follow. 

In  1983,  PMA  funded  a  grant  to  assess 
the  Uterature  regarding  mechanisms  for 
improving  patients'  knowledge  and  use 
of  prescription  drugs.  The  authors 
performed  a  meta-analysis  of  studies 
selected  from  the  patient  education/ 
compUance  Uterature.  They  examined 
eight  different  strategies  to  improve 
patient  knowledge  and  use  of 
prescription  drugs:  Counseling,  group 
education,  behavior  modification, 
coimseling  plus  materials,  materials 
alone,  memory  aids,  counseling  plus 
memory  aids,  and  PPI's.  The  authors 
concluded  that  seven  of  the  strategies 
improved  patient  knowledge  and  use  by 
24  percent  to  72  percent;  however,  PPI's 
had  practically  no  effect  in  improving 
patient  knowledge  or  compliance.  They 
concluded  that  PPI's  were  an  ineffective 
tool  to  improve  patients'  knowledge 
about  or  use  of  medication. 

FDA  staff  reviewed  the  meta-analysis 
and  found  its  conclusions  to  be 
unsupported  by  the  analysis  performed 
by  its  authors.  There  are  major 
definitional  and  methodological 
problems  with  the  authors'  analysis. 

First,  the  inclusion  criteria  used  were 
not  rigorously  foUowed.  FoUowing 
Kanouse,  et  al.  (Ref.  69),  the  authors  of 
the  meta-analysis  defined  PPI's  as 
"standardized  leaflets  which 
accompany  a  prescription  drug  as  it  is 


dispensed  to  the  patient  and  which  are 
designed  to  inform  patients  about  a 
drug's  actions,  indications,  and  proper 
use,  and  to  alert  them  about  risks, 
necessary  precautions,  and  possible  side 
efiiacts."  However,  as  a  practical  matter, 
the  authors  sorted  studies  meeting  this 
definition  into  two  analjrtical  groups 
("materials"  and  "PPI's").  They  placed 
studies  in  the  PPI  category  if  the  authors 
of  that  study  called  the  leaflets  "PPI's" 
as  opposed  to  "written"  information. 
The  "materials"  group  included  studies 
that  did  not  designate  the  written 
materials  as  PPI's. 

Second,  the  PMA  authors  used  a 
different  analytical  procedure  for  the 
PPI  section  of  their  analysis  than  for  the 
remaining  sections.  Selecting  test  and 
control  groups  for  the  meta-analysis  is  a 
vital  aspect  of  this  type  of  analysis 
because  it  seeks  to  estimate  the  effect 
size  of  the  difference  between  these 
groups.  For  all  but  a  few  studies 
examined  in  the  meta-analysis,  a  group 
of  subjects  that  received  an  intervention 
(e.g.,  counseling)  was  compared  to  a 
group  that  did  not  receive  the 
intervention  (e.g..  no  counseUng). 
However,  for  the  PPI  analysis  in  27  of 
the  28  studies  examined,  the  test  group 
was  compared  to  a  group  that  received 
an  alternative  version  of  that  PPI.  Thus, 
for  PPI's,  the  authors  compared 
intervention  to  intervention  rather  than 
intervention  to  control. 

The  27  PPI  studies  included  in  the 
meta-analysis  were  from  FDA-fimded 
studies  that  had  been  conducted  by  the 
Rand  Corp.  These  Rand  studies 
examined  12  different  formats  for 
communicating  information  to  patients 
for  each  of  three  drugs:  erythromycin 
(an  antibiotic),  flurazepam  (a  sleeping 
pill),  and  estrogens  (for  postmenopausal 
symptoms).  The  Rand  studies  included 
no-intervention  control  groups  for 
erythromycin  and  flurazepam.  For 
estrogens,  the  Rand  study  included  a 
control  group  composed  of  patients 
receiving  the  FDA-approved  PPI  for 
estrogens.  Qting  incompatibiUty  of  the 
data  offiered  by  Rand  with  meta- 
analytical  procedures,  the  authors  of  the 
PMA-funded  study  selected  the 
intervention  group  that  they  beUeved 
shoiUd  have  performed  worst  (i.e.,  was 
less  sotmd  educationally)  to  serve  as  the 
control  group. 

The  authors  of  the  Rand  studies 
concluded  that  PPI's  lead  to  reUable 
gains  in  drug  knowledge.  This 
conclusion  directly  contradicts  the  PMA 
meta-analysis  conclusion  that  was  based 
primarily  on  Rand  study  results.  The 
Rand  studies  were  designed  only  to 
compare  the  effects  of  variations  in  style 
of  information  presentation  within 
PPI's.  Each  of  the  PPI's  studied  by  Rand 
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was  highly  similar  in  content  and  varied 
only  in  format  or  style.  Therefore,  the 
selection  of  one  of  the  intervention 
groups  to  serve  as  a  control  by  PMA 
researchers  was  inappropriate  and 
obfuscated  differences  Rand  researchers 
observed  and  reported. 

IV.  Patient  Education  Programs 
Instituted  Since  1982 

A-  NCPIE's  Coordinating  Function 

As  described  in  FDA's  final  rule  that 
revoked  mandated  PPI's  (47  FR  39147), 
the  major  coordinating  body  for  private 
sector  organizations  has  been  NCPIE. 
NCPIE  is  a  voluntary  organization 
comprised  of  approximately  370 
member  organizations  representing 
health  care  professionals,  consiuner 
groups,  voluntary  health  organizations, 
pharmaceutical  manufactiu^rs. 
Government  agencies,  and  other  health- 
related  groups.  Since  its  inception  in 
1982,  NCPIE  has  engaged  in  niunerous 
activities  to  improve  the  deUvery  of 
communication  of  prescription  drug 
information  to  p>atients  and  consiuners. 
For  example,  NCPIE  has  coordinated 
broad  scale  pubUc  service  advertising 
campaigns  targeted  at  improving 
medication  use  among  older  American^ 
and  children,  sponsors  an  annual 
national  conference  on  prescription 
medicine  information  and  education, 
has  targeted  reports  on  drug  use  in 
population  segments  (elderly,  pediatric, 
women),  sponsors  'Talk  About 
Prescriptions  Month"  every  October, 
and  creates  and  distributes  educational 
materials  such  as  the  "Brown  Bag 
Review  Kit."  in  support  of  the  National 
Brown  Bag  Medicine  Review  Program, 
which  NQPIE  develop>ed  with  support 
from  the  Administration  on  Aging. 
NCPIE  has  also  compiled  a  directory  of 
drug  information,  citing  numerous 
patient  education  resources.  These 
include  drug  leaflet  programs; 
speciaUzed  pamphlets,  newsletters,  etc., 
which  are  directed  to  improving  use  of 
specific  drugs;  books  for  patients  and 
health  professionals;  high-tech  or  other 
automated  videos,  telephone,  and 
computer  software;  interactive- 
computer  kiosks,  and  other  audiovistial 
instructional  aids;  compUance  reminder 
systems,  aids,  and  devices;  program 
guides  to  set  up  educational  systems; 
and  other  patient  information  and 
education  systems. 

B.  Pharmaceutical  Industry  Programs 

In  the  past  decade,  the 
pharmaceutical  industry  has  developed 
and  distributed  drug  information  to 
consiunera,  both  directly  and  through 
health  professionals. 


In  the  early  1980's,  these  programs 
provided  health  profession^  with 
leaflets  or  booklets  describing  various 
disease  processes  and  medications  that 
might  be  used  to  treat  these  conditions 
(Ref.  20).  In  recent  years,  the  industry 
has  begun  to  prepare  numerous 
additional  materials,  ranging  from 
simple  brochures  to  elaborate  patient 
education  kits  and  programs.  Currently, 
the  great  majority  of  pharmaceutical 
products  prescribed  to  patients  have 
some  patient  materials  developed  as 
weU. 

Recentiy,  pharmaceutical  companies 
have  begim  the  development  of 
relatively  comprehensive  patient 
support  programs.  Several  such 
programs  have  been  developed, 
including  the  foUovnng:  Alliance 
Program,  Good  Start  Program,  Patient 
Support  Program,  Wellspring  Service, 
Partners  Program,  Growing  with 
Humatrope,  The  Patient  at  Heart,  Stay  in 
Control,  HealthQuest,  Unique  Patient 
Support  Program,  Clinical  Experience 
Pro^Bm,  CardiSense,  Hands  on  Health, 
Seasons,  Care  Kits,  Asthma  Management 
Program,  Total  Lifestyle  Connection, 
and  Dialogue.  These  programs  provide  a 
consistent  flow  of  information  to 
patients  initiated  on  therapy  for  the 
target  drugs.  They  provide  information 
about  the  product  as  weU  as  information 
about  the  disease  and  Ufestyle 
modifications  necessary  for  treatment. 
As  promotional  labeling  or  advertising, 
these  materials  necessitate  the  inclusion 
of  labeling  information  and  must  meet 
other  regtilatory  standards. 

In  the  mid-1980's,  the  pharmaceutical 
industry  began  to  direct  advertisements 
to  the  consumer  to  promote  certain 
prescription  drugs.  These 
advertisements  have  taken  many 
different  forms.  "Help-seeking" 
advertisements  encourage  consiunera  to 
seek  professional  assistance  for  certain 
conditions,  but  do  not  promote  a 
particular  product.  Reminder 
advertisements  merely  mention  a 
product  and  its  dosage  form  but  give  no 
other  suggestions  or  representations  of 
how  the  product  is  to  be  used  or  its 
benefits.  Institutional  advertisements 
describe  the  pharmaceutical  company 
and  the  work  it  is  doing. 

There  has  also  been  a  significant 
increase  in  consumer-directed 
advertisements  that  directiy  promote  a 
prescription  drug  product  or  group  of 
products  and  discuss  in  detail  product 
risks  and  benefits.  Direct-to-consumer 
advertising  (DTCA)  has  been  placed  in 
consiuner  magazines  or  newspapera  for 
several  products,  including  Actigall, 
Cardizem  CD,  Claritin,  Co^ex, 
Estraderm,  Felbatol,  Habitrol,  Hismanal, 
Mevacor,  Minitran.  N.E.E.  1/35, 


Neurontin,  Nicoderm,  Nicorette. 
Nicotrol,  Norplant  System,  Ortho 
Novum  777,  Premarin,  Proscar,  Prostep. 
Rogaine,  Seldane  and  Seldane-D.  and 
Transdenn  Scop.  FDA  reviews  DTCA 
for  these  products  to  ensure  that  they 
are  not  false  or  misleading  and  are  in 
fair  balance.  However,  FDA 
acknowledges  that  the  rules  that  govern 
the  regulation  of  advertising  focus 
primarily  on  advertising  geared  towards 
health  professionals. 

Although  individual  advertising 
materials  disseminated  to  consiunera 
may  meet  regulatory  standards  in  that 
they  are  in  fair  balance  and  are  not  false 
or  misleading,  FDA  remains  concerned 
that  the  overall  practice  of  DTCA  will 
have  cumulative  effects  of  providing 
patients  with  information  based 
primarily  on  promotional  materials 
furnished  by  the  pharmaceutical 
industry,  and  that  this  promotional 
focus  will  result  in  problematic  overall 
perceptions  of  prescription  drugs.  For 
example,  it  would  not  benefit  the  pubUc 
health  for  consumers  to  perceive 
prescription  drugs — i.e.,  potentially 
dangerous  medicines — as  relatively 
nonserious,  or  for  consumere  to  beUeve 
that  nonprofessionals  are  competent  to 
make  skilled  therapeutic  decisions.  FDA 
beUeves  that  the  availabiUty  of  quality 
patient  information  wiU  help  to  counter 
any  unbalanced  perceptions  of 
prescription  drugs  promoted  to  the 
consumer. 

C.  Patient  Information  Supplier 
Programs 

During  the  past  10  yeara,  numerous 
health  professional  and  consumer 
associations  and  private  sector 
organizations  have  initiated  programs  to 
educate  drug  consumere  about  their 
prescriptions.  FDA  has  worked  to 
support  these  programs  through  staff 
support,  expert  review,  and  evaluating 
research. 

1.  Major  Associn  Programs 

a.  AMA.  In  1982,  the  AMA  initiated 
a  program  to  encourage  Ucensed 
practitioner  distribution  of  written 
patient  medication  information  (PMI's). 
AMA's  PMI  sheets  were  designed  to 
provide  Ucensed  practitioners  with 
written  drug  information  they  could 
give  to  a  patient  at  the  time  a 
medication  is  prescribed.  Each  PMI 
consists  of  a  single  sheet  of  paper, 
printed  on  both  sides,  containing 
information  about  the  specific  drug  or 
drug  class.  The  instructions  are 
designed  to  improve  the  effectiveness  of 
drug  therapy,  to  reduce  the  risk  of 
adverse  drug  reactions,  and  to  reinforce 
communication  between  patient  and 
Ucensed  practitioner.  Specific  PMI's  are 
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based  on  the  drug  information  leaflets 
produced  by  the  USP.  which  are  revised 
to  conform  to  the  PMI  format  and  are 
then  subjected  to  additional  review  by 
the  AMA  and  other  medical  consultants. 
Currently,  there  are  101  drug  titles, 
including  classes  and  individual  drugs, 
ofiiered  through  the  PMI  program.  This 
provides  coverage  of  over  1,700  of  the 
most  widely  prescribed  drugs. 

Available  sales  data  indicated  a  recent 
downtiun  in  the  use  of  PMI's.  While 
over  84,000  pads  (each  consisting  of  50 
sheets)  were  sold  between  Jidy  1, 1987, 
and  June  30, 1988,  a  steady  annual 
decline  in  unit  sales  resulted  in  a  sales 
figure  of  approximately  47,500  the  1993 
fiscal  year. 

b.  AARP  pharmacy  service.  The 
AARP  Phaiinacy  Service  program. 
Medication  Information  Leaflets  for 
Seniors  (MILS),  addresses  the  special 
drug  information  needs  of  the  elderly. 
AARP  requires  its  pharmacies  to 
include  the  drug  information  leaflets 
with  the  original  and  first  refill  mail- 
order prescription  for  each  patient. 
AARP  designed  the  leaflets  in 
consultation  with  FDA  and  geriatric 
experts.  The  leaflets  cover  between  80 
percent  and  85  percent  of  all  drugs 
dispensed  by  AARP  pharmacies. 

In  addition  to  its  printed  materials, 
AARP  also  conducts  seminars 
concerning  the  safe  and  efiiective  use  of 
prescription  and  over-the-coimter  drugs, 
and  the  special  health  care  needs  of  the 
elderly.  For  example,  AARP  advises  its 
members  how  to  prepare  for  an  office 
visit,  what  information  to  share  with  the 
licensed  practitioner  and  pharmacist, 
what  information  to  get  about  each  drug 
prescribed,  and  how  to  organize  a 
system  for  taking  medicines. 

c.  Other  association  programs.  Several 
other  voluntary  health  organizations 
have  been  involved  in  the  development 
and  delivery  of  health  information  to 
patients.  These  programs  are  described 
in  the  NCPIE  Directory  (Ref  18).  Some 
of  the  organizations  that  have  developed 
programs  include: 

(1)  American  Association  of  Family 
Physicians  (AAFP):  the  DUET  program 
(recently  discontinued  program 
providing  abstracts  for  photocopying 
and  distribution); 

(2)  American  Dental  Association: 
DDIS  (Dental  Drug  Information  Series) — 
distribute  leaflets; 

(3)  American  Academy  of  Pediatrics: 
Patient  Medication  Instruction  Sheets — 
distribute  leaflets; 

(4)  American  Society  of  Health- 
Systems  Pharmacists:  Several  programs, 
such  as  MEDTEACH— software 
program.  Medication  Teaching 
Manual — book.  Drug  Information 


Service— health  professional  reference 
book. 

2.  Selected  Private  Sector  Programs 

In  addition  to  these  associations, 
several  private  sector  information 
suppUers  have  developed  programs  to 
communicate  drug  information  to  the 
patient,  including  the  following. 

a.  USP.  USP  has  developed  a  drug 
information  data  base  and  prepares 
written  information.  Both  the  data  base 
and  prepared  medication  leaflets  are 
used  in  many  (tatient  information 
programs.  For  example,  USP  distributes 
drug  information  leaflets,  which  can  be 
personalized  for  the  organization,  to 
State  pharmaceutical  associations,  chain 
and  independent  pharmacies,  and  large 
institutions. 

USP  also  produces  the  "USP 
Dispensing  Information,  Advice  for  the 
Patient"  pubfication  as  part  of  its  3- 
voliune  "USP  Dispensing  Information" 
(USP  DI)  series.  The  "Advice  for  the 
Patient"  pubUcation  contains 
monographs  that  provide  general 
information  (such  as  information  that 
the  patient  should  tell  his  or  her 
hcensed  practitioner,  nurse,  or 
pharmacist  before  using  the  drug 
product,  proper  use  of  the  drug  product, 
storage  conditions,  precautions,  and 
adverse  reactions)  about  drug  products. 
These  monographs  form  the  basis  of  the 
USP's  Patient  Drug  Education  Leaflet 
program  and  other  programs,  such  as 
the  National  Association  of  Retail 
Druggists'  (NARD)  Patient  Information 
Leaflet  program.  USP  DI  Patient 
Education  Leaflets  are  ciiriently 
available  from  USP  as  preprinted, 
EngUsh-language  leaflets  for  the  88 
drugs  or  famiUes  of  drugs  most 
fi«quently  used  in  ambulatory  care.  USP 
also  publishes  full  text,  easy-to-read 
leaflets.  In  addition,  abstracts  from  the 
USP  DI  are  available  to  health  care 
providers  who  wish  to  institute  their 
own  patient  education  leaflet  programs. 
These  abstracts  are  stored  on  a  data 
base,  may  be  personalized  for  the  health 
care  provider,  and  are  available  in  both 
English  and  Spanish. 

b.  Medi-Span,  Inc.  Medi-Span,  Inc., 
has  developed  a  drug  education  data 
base  consisting  of  patient-oriented 
infwmation  about  prescription  and  OTC 
medications.  Drug  information  is  both 
product  and  dosage  form  specific. 
Programming  by  the  user  or  computer 
software  vendor  and  integration  into  the 
pharmacy,  medical  records  or  patient 
care  software  package  allows  health 
professionals  to  print  a  customized 
counseling  sheet  for  the  particular  drug 
product. 

Medi-Span,  Inc.,  also  produces  a 
stand-alone  MS-DOS  software  version 


of  their  patient  drug  information  which 
allows  printing  of  a  customized  patient 
counseling  message  for  prescription  and 
OTC  medications.  This  software  does 
not  require  programming  by  a  software 
vendor  and  is  marketed  to  home  health 
care  agencies,  retail  pharmacies, 
consultant  pharmacists,  physician 
offices,  drug  information  centers,  and 
small  hospital  pharmacies.  The  software 
allows  for  selected  sections  of  the 
product  information  to  be  printed. 

D.  Continuing  FDA  Encouragement 

Since  the  withdrawal  of  the  PPI 
regulations,  every  FDA  Commissioner 
and  HHS  Secretary  has  urged  private 
sector  health  professionals  to  be  more 
active  in  counseling  patients  about  their 
medications.  In  1992,  Commissioner 
Kessler  and  several  other  senior  FDA 
staff  renewed  this  call  for  private  sector 
health  professional  medication 
coimseling,  reinforced  by  the  provision 
of  written  information.  Professional 
journals  pubhshed  several  articles 
publicizing  FDA's  renewed  interest  in 
increasing  the  provision  of  written 
information  to  patients  (Refs.  92  and 
93).  In  addition,  several  speeches  were 
deUvered  to  communicate  similar 
messages.  For  example: 

(1)  On  March  16, 1992,  at  the  Opening 
General  Session  of  the  Annual  Meeting 
of  the  American  Pharmaceutical 
Association  (APhA),  the  Commissioner 
challenged  pharmacists  to  renew  their 
commitment  to  patient  education.  After 
taking  note  of  the  House  of  Delegates' 
newly  adopted  position  that  "makes 
pharmacists  responsible  for  initiating 
pharmacist-patient  dialogue,"  the 
Commissioner  reviewed  the  benefits  of 
patient  information  and  the  key  role 
pharmacists  play  as  gatekeepers. 

(2)  In  his  address  in  Jime  of  1992  at 
the  Biannual  Meeting  of  the  American 
Niu^es  Association,  the  Commissioner 
asserted  that  patients  are  eager  to  learn 
more  about  medications  they  are  taking 
and  that  niu^es  should  step  up  their 
efforts  to  instruct  patients  on  how  to 
take  their  medications  properly. 

(3)  At  the  National  Association  of 
Chain  Drug  Stores  (NACDS)  Pharmacy 
Conference  in  the  summer  of  1992,  the 
Commissioner  emphasized  that 
pharmacists  are  ideally  smted  to  take 
the  lead  in  the  patient  education  effort 
because  of  their  training  and  unique 
position  in  the  health  care  system.  He 
also  stated  that  it  is  inconceivable  that 

a  patient  could  leave  the  pharmacy  with 
a  new  prescription  medication  and  not 
have  written  advice  about  how  to  get  the 
maximum  benefit  fi-om  their 
medication. 

(4)  At  the  USP  Open  Conference  on 
Patient  Education  in  September  1992, 
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the  Deputy  Commissioner  for  External 
Affairs  stated  that  in  order  to  make 
patient  education  more  effective,  all 
health  professionals  need  to  become 
more  involved  and  invested  in  the 
process.  She  stated  that  the  question 
should  no  longer  be  "Should  I 
counsel?"  but  "What  should  I  say?" 

(5)  In  May  1993,  at  the  NCPIE  Annual 
Conference,  the  Deputy  Commissioner 
for  External  Affairs  once  again 
challenged  health  professionals  to  do  a 
better  job  of  communicating  with 
patients.  She  also  predicted  that  the 

gatient  education  message  would 
ecome  more  critical  as  we  approve 
drugs  with  much  more  complex  risk/ 
benefit  profiles.  Further,  she  stated  that 
patients  must  understand  the  risks  and 
limitations  of  the  products  so  that  they 
can  use  the  drugs  properly. 

In  addition,  professional  staff  from 
FDA's  Office  of  Health  Affairs.  Office  of 
Consumer  Affairs,  Office  of  Policy,  and 
the  Center  for  Drug  Evaluation  and 
Research  have  researched  and  analyzed 
patient  information  and  challenged 
pharmacists,  physicians,  and  nurses  to 
renew  their  commitment  to  patient 
education.  At  the  same  time,  through 
speeches,  participation  at  professional 
meetings,  site  visits,  and  articles  in 
professional  journals,  these  agency  staff 
have  renewed  and  ampUfied  the  agency 
effort  to  promote  commimication  to 
patients  about  their  medications. 

V.  Evaluation  of  Progress 

As  mentioned  earlier,  in  the 
revocation  of  the  1980  mandatory  PPI 
regulation,  FDA  indicated  that  it  would 
be  conducting  surveys  to  evaluate  the 
availability  of  adequate  patient 
information.  This.section  discusses  FDA 
surveys  and  other  available  data  that 
assess  the  effectiveness  of  the  private 
sector  initiatives  in  providing  patient 
medication  information. 

A.  FDA  Surveys  of  Oral  and  Written 
Patient  Information 

I    FDA  sponsored  national  telephone 
•surveys  of  patient  receipt  of  information 
about  new  prescriptions  in  1982, 1984, 
and  1992  (Refs.  22,  23,  and  24, 
respectively).  In  each  survey  year, 
researchers  collected  data  from 
approximately  1,000  patients  who  had 
received  a  new  prescription  for  either 
themselves  or  a  family  member  during 
the  4  weeks  before  the  interview. 
Researchers  asked  respondents  about 
their  experiences  at  the  Ucensed 
practitioner's  office  and  the  pharmacy, 
and  whether  they  had  gained  any  drug 
knowledge  independent  of  those 
experiences,  in  an  effort  to  establish 
patient  drug  education  trends,  the  latter 


report  (Ref  24)  compares  data  collected 
from  the  surveys  over  the  past  10  years. 

1.  Experiences  at  the  Licensed 
Practitioner's  Office 

a.  Oral  counseling.  When  asked 
whether  they  received  any  prescription 
drug  counseling  at  the  licensed 
practitioner's  office,  approximately  66 
percent  of  patients  in  each  year 
answered  affirmatively.  The  surveys 
asked  patients  about  five  specific  drug 
counseling  topics:  (1)  Directions 
regarding  how  much  medication  to  take, 
(2)  directions  regarding  how  often  to 
take  the  medication,  (3)  information 
about  refills,  (4)  precautions,  and  (5) 
adverse  reaction  information. 
Researchers  found  no  meaningful 
change  in  the  percentage  of  patients 
whose  licensed  practitioner  voluntarily 
instructed  them  how  much  or  how  often 
to  take  their  medication.  Shghtly  over 
half  of  the  respondents  in  each  year 
received  instructions  without 
questioning  their  Ucensed  practitioner. 
Researchers  discovered  a  small  gain  in 
counseUng  about  precautionary 
information,  irom  26  percent  in  1982  to 
33  percent  in  1984;  the  level  remained 
at  33  percent  with  no  increase 
experienced  between  1984  and  1992. 
For  counseling  about  adverse  reactions, 
the  rate  measured  increased  from  23 
percent  (in  1982  and  1984)  to  29  percent 
in  1992.  Less  than  5  percent  of 
respondents,  in  each  of  the  three 
surveys,  received  any  additional 
counseling  other  than  directions  for  use, 
refills,  precautionary  and  adverse 
reaction  information. 

The  rate  at  which  patients  question 
their  hcensed  practitioners  about  their 
prescriptions  has  also  remained  low 
over  the  past  10  years;  only  between  2 
percent  and  3  percent  ask  for  directions 
regarding  the  correct  use  of  their 
prescriptions  and  4  percent  to  6  percent 
ask  for  refill,  precaution,  and  adverse 
reaction  information.  When  researchers 
examined  both  spontaneous  counseling 
and  spontaneous  questioning,  the  only 
meaningful  gain  in  Ucensed 
practitioner-patient  communication  was 
in  the  area  of  adverse  drug  reaction 
counseling.  However,  even  though  this 
rate  increased  from  27  percent  to  35 
percent,  only  sUghtly  more  than  one- 
third  of  patients  receive  any  counseling 
regarding  possible  adverse  drug 
reactions. 

b.  Written  information.  A  comparison 
of  the  three  siuveys  reveals  an  increase 
in  Ucensed  practitioner  dissemination  of 
written  drug  information,  fix>m  5 
percent  in  1982,  to  9  percent  in  1984, 

to  14  percent  in  1992.  Seventy-five 
percent  of  the  1992  respondents  who 
received  written  information  said  that 


they  received  an  instruction  sheet,  55 
percent  of  which  were  preprinted,  ind 
39  percent  of  which  were  printed  ^t  'hw 
licensed  practitioner's  office.  Overali, 
approximately  5  percent  of  aU 
participants  in  the  1992  survey  receiveo 
a  personalized,  computer-generated 
.brochure  or  sheet  to  instruct  them  abo*i> 
their  prescription  medications. 

2.  Experiences  at  the  Pharmacy 

a.  Oral  counseling.  During  me  uast  'ij 
years,  fewer  pharmacists,  and  more 
pharmacy  clerks  or  cashiers,  are 
distributing  prescriptions  to  patients  ai 
the  pharmacy  coimter.  In  1992,  43 
percent  of  consumers  received  their 
prescription  from  the  pharmacisi.  and 
41  percent  received  their  prescription 
from  a  clerk.  However,  even  thougn  ^he 
number  of  pharmacists  distnbiuiu^ 
drugs  to  consumers  has  decreased,  thb 
amount  of  counseUng  has  increased. 

Respondents  were  questioned  abonr 
the  same  five  areas  of  counseUng  at  the 
Ucensed  practitioners    »ffice.  There  has 
been  an  increase  in  pharmacist 
counseUng  in  four  out  ot  the  nv>: 
prescription  education  areas  that  were 
tested.  In  1992,  32  percent  of  thf? 
patients  seiid  that  their  pharmacist 
instructed  them  about  how  much  or 
how  often  to  take  their  medicine,  is, 
compared  to  between  20  percent  and  23 
percent  in  1982  and  1984.  Similarly 
there  was  an  increase  in  refill  and 
precautionary  counseling.  The  rate  lor 
refills  increased  fitim  12  percent  in  198Z 
to  18  percent  in  1992,  and  lur 
precautions  fit)m  8  percent  in  l982  (o  'l 
percent  in  1992.  Adverse  drug  reaction 
counseling  decreased  in  1984  to  9 
percent,  from  16  percent  in  1982  It  has 
increased  since  1984,  to  13  percent,  but 
remains  below  the  1982  level. 

Although  research  indicated  gains  in 
pharmacist  counseling  in  four  of  five 
areas  covered,  analysis  of  the  percentage 
of  patients  who  obtain  counseUng  aboui 
any  of  the  topics  covered  indicates  that 
this  percentage  has  remained  stable  over 
the  years.  This  suggests  that  patients 
obtaining  coimseling  at  the  pharmacy 
are  more  likely  to  obtain  a  broader 
overview  of  topic  coverage. 

The  percentage  of  patients  who 
question  their  pharmacists  has 
increased  from  2  percent  in  1982  to  S 
percent  in  1984  to  the  7  percent  to  9 
percent  range  in  1992.  The  largest  gain 
was  made  in  the  area  of  patients 
questioning  their  pharmacists  about 
adverse  drug  reactions. 

Data  indicate  that  the  type  of  verbal 
information  that  pharmacists  are  most 
likely  to  give  reinforces  the  Ucensed 
practitioner's  instructions  on  liow  often 
and  how  much  medicine  to  take.  In 
other  words,  although  the  data  indicate 
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an  increase  in  pharmacist  counseling, 
patients  are  receiving  redundant 
information.  On  the  other  hand,  the 
increase  in  patient-initiated  questioning 
resulted  in  patients  receiving 
information  at  the  pharmacy  that  they 
had  not  received  at  the  licensed 
practitioner's  office. 

b.  Written  information.  Respondents 
were  asked  if  they  received  any  written 
information  furnished  with  the 
medicines  aside  from  the  label 
information  on  the  medication 
container.  The  percentage  of 
respondents  answering  affirmatively  has 
increased  over  the  three  surveys. 
Specifically,  32  percent  of  patients 
reported  receiving  written  drug 
information  in  1992  as  compared  to  26 
percent  in  1984  and  16  percent  in  1982. 
The  type  of  additional  information 
ranged  from  sticker  labels  affixed  to  the 
container  to  brochures  and  information 
sheets.  Examining  the  particular  form  of 
information  provided  in  the  1992  survey 
indicated  that,  overall,  23  percent  of 
subjects  reported  receiving 
informational  brochures  or  instructions 
(more  than  brief  sticker  labels). 

FDA's  1992  survey  also  revealed 
changes  in  how  written  material  is 
prepared.  Technological  advances,  most 
notably  in  the  use  of  personal 
computers,  led  to  an  increase  in  the 
dissemination  of  computer-generated 
information.  Overall.  12  percent  of 
patients  in  the  1992  sxavey  received  a 
computer-generated  information  sheet  at 
the  pharmacy. 

3.  Ten- Year  Trends  in  Information 
Distribution 

The  data  from  these  surveys  do  not 
indicate  any  sweeping  changes  in  the 
nature  or  firequency  of  information 
disseminated  either  by  licensed 
practitioner  or  pharmacist.  However,  the 
data  do  indicate  some  discernible 
trends. 

Consumers  are  more  likely  to  receive 
oral  instructions  for  use  and  information 
about  precautions  and  adverse  reactions 
related  to  their  medicines  today  than 
they  were  10  years  ago.  In  addition, 
patients  are  more  likely  to  receive  some 
form  of  written  prescription  information 
today,  especially  at  the  pharmacy,  than 
they  were  10  years  ago.  There  have  been 
some  gains  in  all  categories  of 
informaticm  disseminated  at  the 
pharmacy,  except  adverse  reaction 
information.  However,  a  broader 
analysis  indicates  that  the  gains  made  in 
patient  counseling  are  attributable  to  an 
increase  in  the  number  of  categories  of 
information  disseminated,  not  to  an 
increase  in  the  number  of  patients  who 
receive  counseling.  Finally,  despite 
overall  gains  in  health  professionals' 


counseling  and  disseminating  written 
information,  over  three-fourths  of  all 
patients  in  the  1992  survey  received  no 
substantial  written  prescription 
information.  Further,  data  from  the  1992 
survey  indicate  that  when  a  drug  is 
initially  prescribed  and  dispensed, 
approximately  half  of  all  patients 
receive  no  forewarning  of  possible 
adverse  reactions  that  they  may 
experience  from  their  medications. 

B.  Other  Literature  About  Oral  and 
Written  Patient  Information 

1.  Patients  Continue  to  Want  Written 
Information 

In  the  1979  PPI  proposal.  FDA 
reviewed  five  studies  in  which 
consumers  were  asked  about  their  desire 
to  obtain  additional  information  about 
their  prescriptions.  Three  of  the  studies 
specifically  addressed  patients'  desire  to 
obtain  printed  information  about  their 
medication.  The  studies  indicated  that 
the  majority  of  patients  who  were 
provided  written  information  with  their 
medication  (oral  contraceptive  users  or 
those  in  an  experimental  test  of  a  PPI  for 
Thiazide  drugs)  wanted  to  obtain 
written  information  for  additional  drugs 
(86  percent  to  97  percent  wanted  this 
additional  information).  The  third  study 
simply  asked  consimiers  if  they  thought 
it  was  important  for  printed  patient 
information  to  be  provided  with 
prescription  drugs.  Sixty-four  percent 
responded  affirmatively. 

Studies  completed  aiter  1979 
continue  to  support  the  previous  trends 
that  indicate  that  patients  want  to  know 
more  about  their  medications,  especially 
the  risks,  and  that  people  would  like  to 
receive  written  information  with  their 
prescriptions.  A  1982  AARP  survey  of 
people  over  age  45  indicated  that  60 
percent  of  respondents  would  like  to 
receive  written  information  with  their 
medication.  The  majority  of  respondents 
indicated  that  their  licensed  practitioner 
or  pharmacist  did  not  provide  written 
information. 

A  national  survey  conducted  in  1984 
by  the  Colimibia  Broadcasting  System 
also  indicated  that  labels  on  medication 
and  inserts  would  be  useful  for 
obtaining  information  about  safety  and 
potential  adverse  reactions  (83  percent 
and  74  percent)  as  well  as  effectiveness 
(60  percent  and  64  percent)  (Ref.  25). 
Subjects  in  the  survey  were  asked  to  rate 
27  categories  of  information  about 
medication  in  terms  of  their  perceived 
knowledge  about  that  categcny  and  how 
important  it  would  be  to  know  about 
that  aspect  of  information.  The 
perceived  knowledge  gap  (i.e.,  the 
difference  between  ratings  of  knowledge 
and  perceived  importance)  for  safety 


and  efficacy  of  medication  was  50 
percent  (i.e.,  27  percent  of  the  sample 
believed  that  they  were  well-informed 
about  the  safety  and  efficacy  of 
medications  and  77  percent  believed 
that  it  was  important  to  be  well- 
informed  about  this  aspect  of 
medication  information). 

Another  study,  conducted  by  the 
President's  Commission  for  the  Study  of 
Ethics  in  Medicine  and  Biomedical  and 
Behavioral  Research  (Ref.  26),  found 
that  both  licensed  practitioners  and 
members  of  the  public  believed  that 
patients  should  be  informed  about  the 
potential  adverse  reactions  of  medical 
treatment.  The  siu^ey  also  indicated 
that  patients  and  licensed  practitioners 
alike  believed  that  this  information 
should  be  delivered  spontaneously, 
without  patients  having  to  ask  for  the 
information.  The  majority  of  the  general 
population  surveyed  (64  percent)  also 
asserted  that  they  should  be  informed  of 
serious  risks  regardless  of  how  likely  the 
risk  was  to  occur. 

Other  studies,  both  in  this  country 
and  abroad,  consistently  show  that 
patients  want  more  information  about 
their  drugs  (Refs.  29,  38,  42,  and  43), 
including  information  about  precautions 
and  interactions  (Ref.  33).  In  one  stsdy, 
when  asked  whether  they  want 
information  orally,  in  writing,  or  both, 
more  patients  preferred  to  have  both  (45 
percent)  than  preferred  only  written 
information  (21  percent)  or  only  oral 
information  (30  percent)  (Ref.  43). 

2.  Limitations  of  Current  Patient 
Counseling  Efforts 

The  literature  since  1982 
demonstrates  that  patients  need  and 
want  additional  information  about  their 
medications.  Studies  hfeve  shown  that 
licensed  practitioners  and  pharmacists 
often  do  not  provide  information  about 
drugs  to  patients  (Refs.  27,  28,  and  29). 
including  information  about  side  effects 
(Refs.  29  through  32),  precautions,  and 
interactions  (Ref.  33). 

A  study  published  in  1987  revealed 
that,  while  over  90  percent  of  the 
patients  interviewed  had  received  some 
information  about  their  drug  treatment 
from  licensed  practitionere,  nurses,  or 
pharmacists,  only  32  percent  received 
counseling  regarding  adverse  reactions 
(Ref.  29),  even  thou^  another  study 
showed  that  patients  rate  informaticm 
about  precautions,  drug  interactions, 
and  adverse  reactions  as  most  important 
(Ref.  33).  Only  14  percent  of  patients  in 
the  1987  study  received  written 
information,  despite  the  fact  that  74 
percent  said  that  written  instructions 
would  be  valuable.  Despite  the  great 
demand  for  information,  however,  only 
one-third  of  the  patients  in  this  study 
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questioned  their  licensed  practitioners 
about  their  treatment  (Ref.  29). 

Two  FDA-sponsored  studies,  one  of 
consumers  and  one  of  physicians  and 
pharmacists,  reveal  that  the  professional 
and  consumer  groups  have  substantially 
different  perceptions  of  the  type  and 
amount  of  information  provided  by 
licensed  practitioners,  as  well  as  the 
intensity  of  patients'  demand  for  drug 
information.  Eighty-eight  percent  of 
licensed  practitioners  surveyed  believed 
their  patients  were  well  or  adequately 
informed  about  the  purpose  and  use  of 
their  prescriptions.  However,  patients 
revealed  that  only  26  percent  received 
oral  information  about  side  effects  from 
licensed  practitioners'  offices  (11 
percent  from  pharmacies)  and  only  32 
percent  of  patients  reported  receiving 
oral  precaution  information  from 
licensed  practitioners'  offices  (16 
percent  from  pharmacies). 
Approximately  60  percent  received 
information  about  how  and  when  to 
take  the  medications  from  licensed 
practitioners  and  about  25  percent  from 
pharmacists  (Ref.  34). 

licensed  practitioners  may  find  it 
difficult  to  counsel  patients  because 
they  are  not  comfortable  in  the  role  of 
counselor  (Ref.  32)  or  because  medical 
records  do  not  always  contain  the 
information  necessary  for  them  to 
provide  appropriate  counseling  for 
individual  patients  (Ref.  35).  For 
example,  a  study  that  monitored  charts 
of  patients  who  had  been  prescribed 
amiodarone  foimd  that  only  14  percent 
of  the  charts  dociunented  patient 
education  concerning  photosensitivity 
which  can  be  controlled,  at  least 
partially,  with  a  sunscreen  (Ref.  31).  In 
another  study,  researchers  reviewed  the 
charts  of  hospital  patients  who  had  been 
prescribed  benzodiazepines.  Fifty-seven 
percent  of  the  charts  failed  to  show 
whether  the  patient  used  alcohol,  even 
though  the  introduction  of  alcohol 
could  result  in  a  Ufie-threatening 
interaction  (Ref.  35). 

When  licensed  practitioners  do 
provide  counseling,  information  on  side 
effects  is  often  omitted  (Ref.  29),  and 
side  effect  information,  if  given,  usually 
relates  to  the  most  frequent,  rather  than 
the  most  serious,  side  effects  (Ref.  30). 

Even  if  coimseling  is  provided, 
patients  may  not  remember  the 
information  that  is  given.  In  a  review  of 
primarily  pre-1983  research  on  this 
issue,  one  author  notes  that  it  is  well 
established  that  patients  forget  much  of 
what  they  are  told  during  medical 
consultations  (Ref.  36). 

Pharmacists,  as  well  as  licensed 
practitioners,  often  fail  to  provide 
information  about  medications.  In  a 
1993  nationwide  survey  of  2,000 


consimiera,  a  substantial  proportion  of 
respondents  stated  that  their 
pharmacists  did  not  regularly  tell  them 
how  to  take  their  medications  or  advise 
them  of  possible  adverse  reactions  (Ref. 
37).  Almost  half  of  the  consumers  said 
they  were  not  told  how  to  take  their 
medicine.  Almost  30  percent  reported 
that  their  pharmacist  never  warns  them 
of  common  adverse  reactions  that  are 
bothersome  although  not  necessarily 
serious.  Nearly  half  of  the  consiunere 
responded  that  their  pharmacist  never 
told  them  about  serious  adverse 
reactions  for  which  they  should  contact 
their  licensed  practitioner.  The  author 
of  this  study  notes  that  these  results 
conflict  with  a  survey  of  pharmacists, 
conducted  by  two  pharmacist 
associations,  in  which  89  to  98  percent 
of  pharmacists  reported  that  they  orally 
counsel  their  patients  (Ref.  37).  The 
disparity  between  these  two  surveys 
may  suggest  that  pharmacists  and 
consiunere  have  different  perceptions 
about  the  quality  and  quantity  of 
counseling  provided  by  pharmacists. 
The  results  of  a  1992  Wisconsin 
Statewide  survey  of  pharmacy  patients 
are  consistent  with  the  nationwide 
consumer  siuvey.  In  this  study  of 
persons  who  recalled  the  time  their  last 
new  prescription  was  filled,  53  percent 
had  not  received  any  oral  consultation 
from  their  pharmacists,  and  23  percent 
had  not  received  consultation  from  their 
prescribers.  Nineteen  percent  received 
no  consultation  from  either  pharmacists 
or  prescribers.  For  new  and  refill 
prescriptions  combined,  60  percent 
reported  receiving  no  oral  information 
bom  pharmacists  and  26  percent 
reported  none  from  prescribers.  The 
authora  dted  comparable  findings  in 
other  studies  (Ref.  27). 

These  results  are  similar  to  responses 
given  in  a  1985  survey,  in  which 
pharmacists  reported  having  provided 
oral  counseling  for  52  percent  of 
patients  with  new  prescriptions  and  for 
18  percent  of  those  with  refill 
prescriptions.  The  authors  concluded 
that  pharmacists  provide  oral  and 
written  information  selectively  to 
patients  and  this  infonnation  is  usually 
not  complete.  They  suggest  increased 
counseling  and  the  provision  of 
comprehensive  leaflets  about  the 
medication  (Ref.  28). 

3.  Elderly  Patients  Have  Special 
Information  Needs 

In  a  review  of  the  literature,  one 
author  demonstrates  that  elderly 
patients,  who  are  prone  to  forget  or  to 
be  confused,  and  who  may  be  taking 
several  medications,  require  special 
attention  when  drug  information  is 
given  (Ref.  38).  Research  indicates  that 


23  percent  of  nureing  home  admissicms 
are  attributable  to  noncompliance  with 
drug  therapy,  in  part  because  a  gap 
exists  in  elderly  patients'  understanding 
of  proper  medication  use  (Ref.  4).  They 
frequently  do  not  remember  to  take  their 
medications  and  report  receiving  Uttie 
information  about  their  medications 
(Ref.  41).  One  study  concluded  that, 
because  almost  75  percent  of  elderly 
patients  could  not  remember  receiving 
oral  instructions  regarding  potential 
adverse  reactions,  and  only  14  percent 
claimed  to  have  received  any  written 
information,  the  elderly  require  special 
medication  education  that  includes  both 
oral  counseling  and  written 
reinforcement  (Ref.  52). 

C.  The  Adequacy  of  Currently  Available 
Written  Information 

Patients  report  reading  written 
information  when  they  receive  it  (Rel 
38).  However,  currentiy  available 
written  material  often  is  inadequate. 
Even  when  written  information  is 
provided  to  patients,  the  matericd  may 
not  be  expressed  appropriately  to 
communicate  the  important  information 
(Ref.  39).  and  patients  often  fail  to 
understand  the  written  materials  (Re&. 
38  and  40).  In  addition,  written 
materials  often  take  the  form  of 
auxiliary  labels  (Ref.  28)  that  offer  a  few 
directives  with  no  explanation  or 
background  information  to  improve 
comprehension  and  retrieval  of  the 
message. 

However,  with  the  trend  in  pharmacy 
toward  computer  automation  of  label- 
making  and  record  keeping,  there  has 
also  been  an  increase  in  electronically- 
available  patient  drug  information 
designed  to  be  given  out  with  dispensed 
prescriptions.  FDA  reviewed  patient 
drug  information  from  eight 
independent  sources  that  provide 
information  on  electronic  media 
designed  to  be  used  by  retail 
pharmacists  as  an  aid  to  patient 
counseling  at  the  time  of  drug 
dispensing.  These  sources  were  the 
American  Society  of  Health-Systems 
Pharmacists,  Clinical  Reference 
Systems,  Ltd.,  Facts  and  Comparisons, 
First  Data  Bank,  Medi-Span,  Inc., 
Medi'CHEX,  Inc.,  Pharmex,  and  the 
'U.S.  Pharmacopeia.  The'  accuracy  and 
comprehensiveness  of  the  patient 
information  for  three  drugs  was 
determined  by  an  assessment  of 
consistency  with  the  approved  labeling. 
The  specificity  of  the  information 
communicated  was  judged  on  the  basis 
of  whether  the  directions  for  use  were 
clear  and  whether  the  risk  information 
conveyed  the  significance  of  the  risk, 
how  to  recognize  negative 
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consequences,  and  the  proper  response 
to  take  should  they  occur. 

Patient  information  was  gathered  from 
each  source  for  three  drugs:  Oral 
alprazolam  (a  benzodiazepine),  oral 
amoxicillin  (a  penicillin),  and  oral 
enalapril  (an  angiotensin  converting 
enzyme  (ACE)  inhibitor).  Only  foiu  of 
the  eight  sources  produced  drug-specific 
information  for  the  three  drugs  chosen; 
the  other  four  sources  produced 
therapeutic  class  information. 

FDA's  review  found  substantial 
differences  between  soiuces  in  the 
quality  of  information  provided.  One 
source  included  no  mention  of 
indication  for  any  of  the  three  drugs 
studied.  Only  two  of  the  eight  sources 
mentioned  both  of  alprazolam's 
approved  indications  (i.e.,  anxiety 
disorder  and  panic  disorder).  On  the 
other  hand,  the  soxuces  that  provided 
general  benzodiazepine  information 
mentioned  uses  that  are  not  approved 
for  alprazolam,  including  the  treatment 
of  insomnia,  muscle  spasm,  convulsive 
disorders,  and  symptoms  of  alcohol 
withdrawal. 

Only  two  of  eight  sources  mentioned 
either  of  alprazolam's  contraindications 
(i.e.,  known  sensitivity  to  a 
benzodiazepine  or  acute  narrow  angle 
glaucoma).  Side  effect/risk  information 
tended  to  be  highly  general  and 
nonspecific;  the  significance  of  the  risks 
was  often  minimized  and  the  serious, 
but  rare  risks  were  often  missing.  For 
alprazolam,  all  information  providers 
included  the  common  side  effects  of 
drowsiness  and  dizziness,  but  four 
failed  to  mention  any  risk  inciured 
when  alprazolam  is  taken  diuing 
pregnancy  and  none  of  them  described 
the  risk  itself  (either  a  birth  defect  when 
taken  during  the  first  trimester  or 
withdrawal  symptoms  in  the  child  at 
birth).  Unlabeled  side  effect  information 
("wormlike  movements,  tongue 
protrusions,  chewing  motions,  and  lip 
smacking")  were  reported  for 
alprazolam  by  some  sources;  none  of 
these  effects  appear  in  its  label. 

Only  two  of  the  eight  soiuces 
mentioned  amoxicillin's  only 
contraindication  (previous  allergic 
reaction  to  any  of  the  penicillins).  Only 
two  of  the  eight  warned  the  patient  to 
be  aware  of  symptoms  that  may  signal 
a  superinfection  with  mycotic  or 
bacterial  pathogens. 

None  of  the  eight  sources  mentioned 
the  contraindications  for  the  use  of 
enalapril,  i.e.,  allergic  reactions  or 
swelling  (angioedema)  on  previous 
treatment  with  similar  drugs.  Two  of  the 
sources  failed  to  warn  the  patient  about 
symptoms  of  angioedema,  a  potentially 
deadly  allergic  reaction.  Of  the  six 
including  such  symptoms  (i.e.,  swelling 


of  face,  extremities,  eyes,  lips,  tongue  or 
difficulty  in  swallowing  or  breathing), 
only  one  advised  the  patient 
experiencing  such  symptoms  to  take  no 
more  drug  and  to  seek  medical  attention 
immediately. 

The  analysis  did  not  assess  the 
accuracy  of  important  and  relevant 
information  not  derived  from  the 
approved  labeling.  The  most  common 
types  of  such  information  were:  (1) 
Directions  for  what  to  do  in  case  of  a 
missed  dose,  (2)  proper  storage 
conditions,  (3)  directions  for  what  to  do 
in  case  of  accidental  ingestion  or 
overdose,  (4)  directions  for  when  to  take 
the  drug  with  respect  to  meal  times. 
However,  there  was  little  consistency 
between  sources  in  inclusion  of  this 
information.  For  example,  different 
sources  gave  opposing  directions  for 
handling  missed  doses  and  for  when  to 
take  the  product  in  relation  to 
mealtimes. 

The  lack  of  specificity  and  contextual 
information  found  in  information  bom 
some  of  these  systems  is  of  special 
concern.  Research  examining  the 
effectiveness  of  warning  labels  points  to 
the  need  for  warning  messages  to 
include  sufficient  context  to  explain  to 
users  why  they  should  take  certain 
actions  or  precautions  or  pay  attention 
to  certain  aspects  of  the  product. 
Standards  for  warning  labels  indicate 
that,  in  addition  to  being  conspicuous 
and  imderstandable  to  the  targeted 
population,  labels  need  to  get  the 
reader's  attention  (e.g.,  by  use  of  a  signal  - 
word),  and  disclose  the  potential 
danger,  why  it  is  important  to  avoid  the 
danger,  and  specific  instructions 
regarding  how  to  avoid  it. 

Research  on  warnings  provided  in 
consiuner-directed  advertisements  for 
prescription  drugs  indicate  that  general 
warnings  (e.g.,  see  yoiu  doctor)  do  not 
give  consumers  a  sufficient 
understanding  of  the  risks  inherent  in 
product  use.  Consumers  interpret  advice 
to  consult  a  health  care  professional  as 
"general  reassurance"  that  the  condition 
is  imder  sufficient  treatment,  rather  than 
that  "specific  vigilance"  is  needed  to 
protect  the  consumer  from  product  risks 
(Ref.  94).  Therefore,  nonspecific  advice 
to  consult  with  the  health  care 
professional  niay  be  insufficiedt  as  a 
means  of  communicating  risk 
information. 

Searches  through  a  frequently-used 
patient  medication  information  data 
base  for  products  with  boxed  warnings 
in  the  approved  labeling  (generally 
indicating  an  extremely  serious 
warning)  revealed  a  general  lack  of  the 
kind  of  information  that  would  allow 
the  reader  to  understand  the  reason  for 
or  significance  of  the  warning.  For 


example,  despite  Hismanal's  boxed 
warning  concerning  Ufe-threatening 
heart  arrhythmias  that  may  occur  on  use 
with  common  prescription  antibiotics 
and  antifungals,  the  advice  given  was 
simply  to  check  with  the  doctor  or 
pharmacist  before  taking  any  new 
medicine,  either  prescription  or  over- 
the-coimter.  The  information  for 
Seldane-D,  which  has  the  same  boxed 
warning,  added  the  names  of  the  drugs 
that  cause  the  interactions.  Neither 
specified  that  a  potential  outcome  of 
mixing  these  drugs  is  a  fatal  heart 
attack. 

D.  Recent  Changes  in  Pharmacy 
Provision  of  Patient  Information 

The  most  recently  analyzed  FDA 
survey  of  patient  receipt  of  medication 
information  was  conducted  at  the  end  of 
1992,  immediately  prior  to  the 
implementation  date  of  the  1990 
Omnibus  Budget  Reconciliation  Act 
(OBRA  '90)  (Ref.  70).  OBRA  '90  requires 
pharmacists  to  offer  to  counsel 
Medicaid  recipients.  Guidelines  and 
requirements  for  how  to  implement  this 
statute  have  been  issued  by  individual 
states.  Many  states  expanded  the 
covered  population  to  include  all 
patients.  In  addition,  several  pharmacy 
organizations,  individual  pharmacies, 
and  drug  store  chains  have  been 
implementing  their  ovm  policy 
regarding  prescription  drug  counseling. 

Jn  recent  meetings,  FDA  staff 
ormally  discussed  the  issue  of  patient 
education  with  representatives  from 
consumer,  medical  professional, 
pharmacy,  pharmaceutical  industry,  and 
patient  information  provider  groups, 
including  the  National  Consumer 
League,  AARP,  NCPIE,  AMA,  AAFP, 
ASHP,  APhA,  NARD,  NACDS, 
Pharmaceutical  Research  and 
Manufacturers  Association  (PhRMA),    . 
USP,  and  Medi-Span.  In  many  of  these 
discussions,  representatives  suggested 
that  the  implementation  of  OBRA  '90, 
although  focused  on  oral  coimseling, 
had  also  significantly  affected  the 
distribution  of  written  information. 

Several  of  these  groups  also  recently 
conducted  siu^eys  to  describe 
pharmacist  behavior  and  perceptions 
concerning  printed  patient  information. 
According  to  a  1993  NARD  survey  of  its 
members,  92  percent  of  independent 
retail  pharmacists  responding  to  the 
survey  reported  that  they  provide 
printed  patient  drug  information. 
NACDS  determined  that  95  percent  of 
responding  drug  store  chains  reported 
having  a  printed  patient  information 
program  in  place  in  1994. 

However,  these  estimates  do  not  allow 
specification  of  the  type  of  printed 
patient  information  available. 
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Manufacturer-supplied  promotional 
brochures,  as  well  as  leaflets  that 
accompany  drug  products  in  unit-of-use 
packa^g  (e.g.,  oral  contraceptive 
patient  labeling)  and  short  labels 
designed  to  stick  onto  prescriptioi^  vials 
would  be  included  in  the  broad 
definition  of  printed  patient 
information.  These  surveys  were  not 
designed  to  examine  these  distinctions. 

The  Research  Institute  of 
Pharmaceutical  Sciences  of  the 
University  of  Mississippi  School  of 
Pharmacy  conducted  surveys  of  chain 
and  independent  drug  stores  in  the 
spring  of  1994.  In  one  survey,  77 
percent  of  the  pharmacy  manager 
respondents  reported  using  printed 
patient  information  suppUed  by 
commercial  vendors;  64  percent 
reported  using  printed  patient 
information  from  pharmaceutical 
manufacturers;  and  17  percent  reported 
using  printed  patient  information  bom 
nonprofit  associations.  In  a  separate 
survey,  93  percent  of  responding 
community  pharmacists  indicated  that 
they  used  printed  patient  information. 
However,  only  54  percent  of 
pharmacists  indicated  that  they  give  out 
printed  patient  information  with  at  least 
75  percent  of  all  new  prescriptions 
dispensed,  and  only  37  percent  give  out 
printed  patient  information  with  at  least 
95  percent  of  all  new  prescriptions 
dispensed.  Sixty-eight  percent  of  the 
pharmacists  indicated  that 
computerized  patient  information  was 
available  in  their  pharmacy.  However, 
on  average,  the  computerized  patient 
information  was  reported  being 
accessed  for  patient  counseling 
purposes  an  average  of  86  times  per 
week.  In  contrast,  the  average  number  of 
prescriptions  dispensed  per  day  was 
131,  suggesting  that,  even  though 
available,  patient  information  systems 
are  not  being  fully  utiUzed. 

However,  there  is  preliminary 
evidence  that  the  ratefrof  prescription 
drug  information  received  by  patients 
has  increased  substantially  in  the  past  2 
years,  based  on  comparison  with  the  32 
percent  of  respondents  in  the  1992  FDA 
survey  who  reported  receipt  of  any 
written  information  in  addition  to  the 
label  on  the  container,  and  the  23 
percent  who  reported  receiving  "longer" 
information  sheets  and  brochures  (not 
including  sticker  labels).  The  new 
evidence  comes  from  two  recent  patient 
siuveys. 

First,  in  July  1994,  patients/caregivers 
who  obtained  a  prescription  bom  a 
pharmacy  within  the  past  6  months 
were  surveyed  for  the  National 
Association  of  Boards  of  Pharmacy  (Ref. 
95).  In  this  survey,  64  percent  of 
respondents  said  that  diey  received 


printed  materials  about  their  medication 
bom  the  pharmacy.  However,  these  data 
cannot  be  examined  further  as  a 
function  of  how  much  of  this  percentage 
represents  short  "sticker  label" 
information  and  how  much  represents 
"longer"  information  sheets  and 
brochiUBs.  Second,  a  repeat  of  the  FDA 
patient  information  siuvey  was 
conducted  in  December  1994  and 
January  1995,  with  data  collection 
cofunded  by  the  Health  Care  Financing 
Administration.  Preliminary  data  from 
this  survey  also  support  the  occiutence 
of  an  increase  in  distribution  of  written 
information  to  patients;  58  percent  of 
patients  reported  receiving  some  form  of 
written  information  at  the  f^armacy. 
The  rate  of  dissemination  of  "longer" 
information  (more  than  sticker  labels) 
was  55  percent. 

VI.  Relationship  To  Intemational 
Activities 

On  March  31, 1992,  the  Euro]>ean 
Community  (EC)  adopted  a  Directive 
requiring  its  member  States  to  refuse  an 
appUcation  to  place  a  medicinal  product 
for  human  use  on  the  market  if  the 
product's  user  package  leaflet  did  not 
comply  with  the  Directive  (Ref.  71).  The 
EC  based  its  mandatory  leaflet  program 
on  the  desirabiUty  of  imiform  labeling 
among  member  coimtries  and  on 
consumer  protection.  The  Directive 
states  that  the  leaflets  are  necessary  in 
order  to  ensiu«  that  medicinal  products 
are  used  correctly  on  the  basis  of  full 
and  comprehensible  information. 

A  user  package  leaflet  must 
accompany  all  hiunan  drug  products 
unless  the  manufacturer  includes  the 
required  leaflet  information  on  the  outer 
or  inunediate  packaging.  The  EC  leaflet 
must  include  the  following  information: 

(1)  Identification  of  the  product — 
Name  of  the  product,  active  and 
excipient  ingredients,  and 
pharmaceutical  form; 

(2)  Therapeutic  indications — All 
therapeutic  indications  are  to  be  hsted 
unless  the  authorities  find  that  the 
listing  of  certain  indications  would  have 
serious  disadvantages  for  the  patient; 

(3)  Information  necessary  before 
taking  the  product —  Contraindications, 
appropriate  precautions  for  use,  and 
special  warnings,  which  must  include 
categories  for  children,  breast-feeding 
women,  the  elderly,  and  patients  with 
special  pathological  conditions; 

(4)  Instructions  for  proper  use — 
Dosage,  method  and  frequency  of 
administration,  any  limitations  on 
diuation  of  treatment,  action  to  be  taken 
in  case  of  overdose,  action  to  be  taken 
in  case  of  missed  doses,  and  risk  of 
withdrawal,  if  any; 


(5)  Description  of  possible  undesirable 
effects  under  ordinary  use — ^Including 
the  action  to  be  taken  if  the  patient 
experiences  an  adverse  reaction,  with 
mandatory  language  directing  the 
patient  to  contact  his  or  her  licensed 
practitioner  if  the  patient  experiences 
anv  effect  not  listed  on  the  leaflet; 

l6)  Expiration — ^Including  a  warning 
not  to  use  after  expiration,  instructions 
on  proper  storage,  and  description  of 
visible  signs  of  deterioration,  if  any;  and 

(7)  Last  revision  date  of  the  leaflet. 

The  user  package  leaflet  may  contain 
pictograms  or  symbols,  but  may  not 
include  language  or  symbols  that  the 
authorities  regard  as  promotional.  The 
language  must  be  clear  and 
imderstandable,  the  print  must  be 
clearly  legible,  and  the  leaflet  must  be 
offered  in  the  official  languages  of  the 
country  where  the  product  is  placed  on 
the  market. 

The  Directive  requires  authorities  to 
refuse  a  marketing  appUcation  if  the 
product's  leaflet  does  not  comply  with 
the  Directive.  All  changes  to  any 
contents  of  the  leaflet  that  are  covered 
by  the  Directive,  except  for  information 
relating  to  the  summary  of 
characteristics,  must  be  submitted  to  the 
authorities  for  approval.  The  authorities 
may  exempt  a  drug  product  fit>m  the 
Directive  if  the  product  is  not  intended 
to  be  delivered  to  the  patient  for  self- 
administration.  Enforcement  provisions 
allow  the  authorities  to  withcfraw  a 
medicinal  product  bom  the  market  until 
its  leaflet  compUes  with  the  Directive. 

The  Commission  of  the  European 
Communities  is  directed  to  pubUsh 
guidelines  concerning: 

(1)  Special  warnings  for  certain 
categories  of  medicinal  products;  (2) 
required  information  relating  to  self- 
medication;  (3)  legibility;  (4)  methods  to 
identify  and  authenticate  medicinal 
products;  and  (5)  the  Ust  of  excipients 
that  must  be  featured  on  the  labeling 
and  the  manner  in  which  they  must  be 
indicated. 

Coimtries  were  directed  to  take 
whatever  measures  necessary  to  comply 
with  the  Directive  before  January  1, 

1993.  The  members  were  directed  to 
implement  the  Directive  after  January  1, 

1994.  In  other  words,  any  appUcation  to 
place  a  medicinal  product  for  human 
use  on  the  market  or  to  renew  a 
marketing  authorization  after  January  1. 
1994,  must  include  a  user  package 
leaflet  that  compUes  with  the  Directive. 

Both  the  EC's  leaflet  program  and 
FDA's  proposed  patient  information 
program  share  the  same  patient 
education  goal  of  increasing  the  safe  and 
effective  use  of  prescription  drugs.  Both 
patient  information  efforts  should 
provide  basic  infbnnation  about  product 
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identification,  directions  for  use, 
indicati(HU.  adverse  drug  reactions,  and 
precautions.  Both  programs  also  require 
that  medication  information  for  patients 
be  written  in  understandable  language, 
be  devoid  of  promotional  material,  and 
be  legibly  printed.  Both  FDA  and  the  EC 
recognize  that  the  role  of  the  printed 
leaflet  is  to  reinforce  the  counseling  that 
patients  receive  from  health  care 
professionals. 

Vn.  Options  Considered 

FDA  considered  several  alternative 
approaches  that  might  remedy  the 
problems  associated  with  inadequate 
commimication  of  prescription  drug 
information  to  patients.  From  the 
literature  reviewed,  it  was  evident  that 
a  multifaceted,  broad-based  medication 
labeling  and  education  program  is 
needed  that  has  as  its  central 
component  the  communication  of 
information  between  health 
professionals  and  patients. 

At  a  minimum,  imderstandable 
information  about  medications  should 
be  supplied  with  new  prescriptions  for 
most  products  used  without  direct 
medical  supervision.  Written 
information  should  be  designed  to 
complement  and  reinforce  oral 
counseling  by  prescribers  and 
dispensers  and  achieve  the  overall 
objective  of  enhancing  patient 
imderstanding  and  use  of  medications. 

FDA  examined  a  number  of  possible 
approaches  in  its  consideration  of  how 
best  to  achieve  the  desired  objectives  of 
enhancing  patient  understanding  and 
use  of  medications.  After  extensive 
deliberation  and  consultation  with 
concerned  consumer  groups, 
pharmaceutical  industry  and  pharmacy 
groups,  and  patient  information 
suppliers,  and  careful  consideration  of 
the  regulatory  options,  FDA  determined 
that  a  combination  of  regulatory  and 
volimtary  efforts  would  take  best 
advantage  of  available  expertise  and 
resources.  Recent  increases  in  pharmacy 
distribution  of  private-supplier  patient 
medication  information  were  strongly 
factored  into  FDA's  analysis. 

The  remainder  of  this  section 
describes  the  various  alternative 
approaches  considered,  along  with  their 
advantages  and  disadvantages,  in  terms 
of  how  they  address  two  components  of 
such  systems:  the  content  of  patient 
information  and  the  distribution  system 
involved.  A  major  difference  in  the 
ahematives  is  the  extent  of  FDA's  role 
in  determining  the  content  of  patient 
information.  FDA's  statutory  obUgation 
is  to  ensvire  that  prescription  drugs  and 
biological  products  are  labeled  properly 
to  encourage  appropriate  use. 
Traditionally,  this  has  meant  that  FDA 


approves,  on  a  word-by-word  basis, 
labeling  (i.e.,  package  inserts)  for 
prescription  medications.  This  requires 
extensive  resources  for  review  and 
negotiation,  and  consequently  would  be 
associated  with  slower  implementation. 
In  contrast,  deferral  of  the  responsibility 
for  reviewing  content  to  private  sector 
sources  means  that  there  is  no  assurance 
that  patients  would  not  receive 
inaccurate,  incomplete,  overly 
promotional  or  misleading  information. 

The  alternatives  also  differ  with 
regard  to  how  patient  informatic« 
would  be  distributed.  The  last  five 
approaches  presented  focus  solely  on 
the  distribution  of  materials;  they  do  not 
address  content  at  all. 

A.  Continuation  of  the  Status  Quo 

Should  FDA  decide  to  take  no  specific 
action,  it  would  continue  to  require 
patient  labeling  only  for  carefully 
selected  drugs.  Production  and 
distribution  of  patient  information 
materials  would  depend  primarily  on 
the  private  sector. 

This  system  has  the  advantage  of 
allowing  the  self-correcting  activities  of 
an  open  marketplace  to  produce  a  wide 
variety  of  materials.  Economic  burdens 
are  placed  on  manufactiirers,  health  care 
providers,  and  dispensers  only  to  the 
extent  to  which  they  wish  to  participate 
voluntarily  or  are  compelled  to  do  so 
because  of  other  laws  or  regulations. 

The  disadvantage  of  this  approach  is 
that  it  has  been  in  effect  for  over  a 
decade  and  has  not  adequately 
improved  the  flow  of  information  to 
patients.  FDA  has  conducted  and 
analyzed  three  siu^eys  in  the  last 
decade  to  evaluate  the  degree  to  which 
the  private  sector  has  disseminated 
information  to  patients.  Despite  a 
variety  of  private  sector  programs  and 
an  increasing  recognition  that  patients 
need  and  have  a  right  to  information 
about  their  medicines,  a  sizeable 
proportion  of  patients  still  receive  no 
substantial  written  information.  Further, 
initial  evaluations  indicate  that  written 
information  currently  disseminated 
varies  widely  in  quality. 

B.  No  Prior  FDA  Review 

Under  this  option,  the  content  of 
patient  information  would  not  be 
subject  to  prior  review  and  approval  by 
FDA.  However,  FDA  would  establish 
general  requirements  for  this 
information.  Under  one  form  of  this 
option,  individuals  preparing  such 
i^ormation  would  be  required  to 
submit  copies  to  FDA  for  review  at  the 
time  of  initial  dissemination.  Upon 
review,  if  FDA  objected  to  any  of  the 
information,  it  would  request  that  the 


information  be  revised  to  meet^[DA 
requirements. 

rDA  would  also  require  either  that 
manufacturers  supply  dispensers  with 
this  information  or  that  dispensers 
obtain  or  create  such  information  and 
supply  it  to  patients  at  the  time  of 
prescription  dispensing. 

This  alternative  has  the  advantage  of 
an  extremely  rapid  implementation 
period.  Compliance  with  such  a 
requirement  would  ensiue  that  virtually 
all  products  would  be  covered  within  a 
very  short  period  of  time.  If  the  system 
was  imposed  upon  dispensers,  the 
dispenser  could  easily  choose  a  single 
system  that  would  impose  as  smaU  a 
regulatory  burden  as  possible.  Further, 
as  multiple  labeling  systems  would  be 
developed,  the  dispenser  would  have 
the  option  ofnitilizing  several  systems 
simultaneously  (selecting  a  different 
sheet  for  each  product  from  among  the 
differing  systems)  or  selecting  from 
among  several  systems  to  choose  the 
best  system  to  meet  the  needs  of 
patients. 

The  major  disadvantage  of  this 
approach  was  discussed  above. 
Specifically,  FDA's  experience  with  the 
review  of  promotional  materials  issued 
by  manufacturers  (which  utilizes  a 
similar  post-distributional  review 
system),  as  well  as  its  review  of  current 
patient  information  systems,  suggests 
that  considerable  revmting  would  be 
necessary  to  ensure  consistency  with 
professional  labeling,  nonpromotional 
tone,  and  lay  language.  This  would  also 
mean  that  patients  might  receive 
inadequate  or  misleading  information 
imtil  revisions  could  be  effected.  There 
would  be  considerable  inefficiencies  in 
the  application  of  FDA  resources 
because  the  same  information  would 
need  to  be  reviewed  for  each  of  the 
systems  submitted. 

Despite  these  disadvantages,  FDA  has 
decided  to  propose  a  form  of  this 
general  approach  as  the  primary 
component  of  the  selected  option.  It  is 
discussed  in  more  detail  in  section  VUI. 
ofthisdociunent. 

C.  FDA-Approved  Patient  Information 

This  approach  defines  both  content 
and  distributional  requirements  for 
Medication  Guides,  which  would  be 
FDA-approved  patient  information  for 
most  prescription  drug  products. 
Product  sponsors  would  be  required  to 
prepare  Medication  Guides  and  to 
submit  them  to  FDA  for  review  and 
approval. 

Prior  FDA  review  of  content  has  the 
advantage  of  ensuring  that  the 
information  is  consistent  with 
information  provided  to  health 
professionals,  is  nonpromotional,  and  is 
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written  in  lay  language.  A  imiform 
format  would  allow  patients  to  find 
needed  information  easily  and  increase 
their  abiUty  and  willingness  to  use  the 
information.  Prior  FDA  review, 
however,  has  the  disadvantage  of  taking 
a  long  time  to  implement  because  of 
limited  resources.  FDA  has  estimated 
that  this  approach  would  not  be  fully 
implemented  for  10  years.  In  addition, 
mandated  content  does  not  allow  for 
flexibility  in  the  marketplace.  For 
example,  changes  to  content  could  not 
easily  be  made  to  account  for  changes  in 
the  state  of  knowledge  alraut  a  product 
or  the  way  in  which  it  is  customarily 
used.. 

Distribution  of  Medication  Guides 
would  also  be  required.  Dispensers 
would  be  required  to  provide  a 
Medication  Guide  to  each  patient 
receiving  an  applicable  prescription 
drug.  Manufactiuers  would  be  required 
to  provide  the  dispenser  with  "the 
means"  to  ensure  distribution. 
Distribution  would  be  required  with 
new  prescriptions  and  on  patient 
request  when  receiving  a  refill.  Also 
considered,  but  rejected  because  of  the 
associated  major  increase  in  distribution 
costs,  was  the  option  of  requiring 
distribution  with  all  (new  and  refill) 
prescriptions. 

The  advantage  of  this  distribution 
system  is  that  it  would  ensure  that  all 
patients  receive  written  information 
about  their  medications.  The 
disadvantage  of  this  system  is  that  drug 
dispensers,  i.e.,  pharmacists,  would 
need  to  store  printed  Medication  Guides 
or  generate  computerized  versions  in 
the  pharmacy.  Even  assiuning  that 
computer-generated  Medication  Guides 
quiudy  became  the  norm,  it  would  take 
time  to  solve  the  logistical  problem  of 
integrating  information  from  many 
different  manufacturers  into  a  system 
usable  at  the  pharmacy  level. 

D.  Distribution-Focused  Approaches 

These  options  do  not  address  the 
content  of  patient  information.  They 
only  describe  different  systems  for 
distributing  patient  information. 

1.  Unit-of-Use  Packaging 

This  approach  would  require  that 
patient  information  be  distributed  in 
"imit-of-use"  packaging.  In  this  form  of 
packaging,  products  are  prepackaged  in 
standardized  amoimts  that  can  be 
dispensed  directly  to  patients  without 
the  need  for  pharmacists  to  count  out 
the  specific  number  of  tablets,  capsules, 
etc.,  prescribed.  The  prescription  label 
simply  is  applied  to  the  imit-of-use 
package  before  dispensing  to  the 
patient.  This  type  of  packaging  is 
currenUy  used  for  certain  prescription 


drug  products  dispensed  in  the  United 
States  (e.g.,  oral  contraceptives,  creams 
and  lotions)  and  for  most  prescription 
drug  products  dispensed  in  Western 
Europe  and  in  other  parts  of  the  world. 

The  advantage  of  unit-of-use 
packaging  is  that  minimal  time  is 
needed  for  the  dispenser  to  retrieve, 
verify,  and  dispense  patient 
information.  Ebccept  for  packaging 
failures,  prepackaging  ensures  that  the 
patient  will  receive  medication 
information  with  each  product 
dispensed. 

1116  disadvantage  of  unit-of-use 
packaging  is  that  it  requires  more  space 
for  shipping  and  storing  than  other 
forms  of  packaging.  Although  the 
technology  for  unit-of-use  packaging 
exists,  it  would  be  very  costly  for 
manufacturers  to  add  imit-of-use 
packaging  to  already  existing  product 
lines.  Wholesalers  and  retailers  would 
need  to  increase  space  to  store  these 
products. 

2.  Reference  Book  At  Dispensing  Site 

This  distribution  system  would 
require  that  there  be  a  loose  leaf  book 
located  near  where  medications  are 
dispensed.  The  book  would  contain  a 
compilation  of  patient  information 
leaflets,  kept  up-to-date  by  an 
individual  at  the  site.  Patients  would  be 
able  to  find  the  page(s)  within  the  book 
that  described  their  medication(s)  and 
read  the  information  during  the  time 
they  were  waiting  for  their 
prescription(s)  or  at  any  othw  time  the 
book  was  not  being  used. 

The  advantage  of  this  system  is  that 
it  would  reduce  the  biutlen  on  the 
dispenser  of  having  to  distribute  a 
leaflet  to  each  patient.  Because  the 
information  would  be  read  at  the 
pharmacy,  there  would  be  a  health 
professional  present  to  answer  any 
questions  patients  might  have  after 
reading  the  material. 

There  are  several  disadvantages  of 
such  a  system.  It  does  not  provide 
patients  with  information  that  can  be 
taken  home  for  reading  and  rereading 
when  patients  were  ready  to  take  their 
medication.  The  system  would  not  be 
viable  for  patients  who  do  not  pick  up 
their  own  medication.  Mail-order 
pharmacies  would  need  to  utilize 
alternative  information  systems.  The 
system  also  requires  patients  to 
"affirmatively  seek,"  as  opposed  to 
"passively  receive,"  labeling 
infomution.  Although  this  additional 
search  process  appears  to  be  minimal, 
some  patients  would  need  help  finding 
the  particular  pages  where  their 
medication  was  listed,  space  would 
need  to  be  set  aside  in  the  pharmacy  for 
such  a  book,  and  imless  patients  were 


guaranteed  privacy,  there  could  be 
considerable  barriers  to  obtaining 
information  for  those  concerned  about 
this  issue. 

3.  Interactive  Computer  Technology 

Using  available  technology,  computer 
systems  could  be  placed  in  pharmacies 
or  physicians*  offices  to  allow  patients 
to  view  patient  information  and  print 
copies  if  desired.  These  "information 
kiosks"  could  also  contain  additional 
information,  for  example,  suggestions 
for  lifestyle  changes  or  general 
information  about  how  to  use 
medications  wisely. 

The  advantage  of  such  a  system  is  that 
only  minimal  direct  input  from  the 
health  professional  would  be  needed.  It 
would  be  available  to  anyone  wishing  to 
use  it,  and  it  could  supply  patients  with 
additional  information.  The  interactive 
technology  allows  the  information  to  be 
focused  on  a  particular  patient's  needs. 
The  distribution  system's  location 
would  also  ensiue  that  health 
professionals  would  be  nearby  to 
answer  questions. 

The  disadvantage  of  this  system  is 
that  not  all  patients  would  receive 
information  about  their  prescribed 
medications.  Only  those  patients  with 
the  time,  skills,  and  assertiveness  to 
seek  out  the  information  actively  would 
benefit.  This  could  be  a  particular 
problem  for  elderiy  patients  who  obtain 
a  disproportionately  high  number  of 
prescriptions,  because  they  may  be 
intimidated  by  computer  technology. 

4.  Distributing  a  Book  to  Consumers 

Under  this  distribution  system,  each 
household  in  the  country  would  be 
provided  a  book  of  drug  information. 
The  book  would  be  printed  each  year 
and  mailed  to  each  household  or 
deUvered  to  prescription  dispensing 
sites  where  they  could  be  obtained  by  a 
member  of  each  household  that  requests 
a  copy.  The  advantage  of  such  a  system 
is  that  it  permits  a  once-a-year 
distribution  of  drug  information,  as 
opposed  to  the  distribution  on  a 
continuous  basis  for  each  new 
prescription  dispensed.  It  also  provides 
patients  with  a  convenient  storage 
system  for  compiling  patient 
information  sheets. 

The  disadvantage  of  such  a  system  is 
that  it  is  extremely  inefficient  and 
costly.  The  book  itself  would  be  quite 
voluminous  (the  most  conservative 
estimate  is  over  1,000  pages)  and 
therefore  cosUy  to  produce,  distribute, 
and  store.  If  provided  without  charge, 
one  would  expect  consumers  to  be  quite 
liberal  in  requesting  copies,  resulting  in 
numerous  copies  within  individual 
households:  this  would  be  both  wasteful 
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and  costly.  If  the  book  was  to  be  sold, 
it  would  provide  a  financial  barrier  for 
people  who  could  not  afford  to  pay  its 
price.  It  would  need  to  be  updated 
yearly  at  least,  quarterly  at  best,  to 
provide  up-to-date  information  about 
new  and  already  approved  medications. 

5.  Telephone  Coimseling 

This  distribution  option  would 
require  that  manufacturers,  pharmacists, 
or  the  Federal  Government  establish 
telephone  numbers  to  be  staffed  by 
health  professionals  to  answer  questions 
about  medications  and  to  send  out 
patient  information  upon  request. 
Patients  could  listen  to  recordings  on  a 
number  of  topics,  speak  with 
pharmacists  about  Uieir  prescribed 
medications,  and/or  request  that  written 
information  be  mailed  or  faxed. 

The  advantage  of  such  a  system  is  that 
patients  could  obtain  highly  specific 
feedback  and  interact  more  fuUy  with  a 
health  professional.  If  a  single  telephone 
nimiber  was  established,  patients  could 
call  it  for  "one-stop  health  information 
shopping."  The  system  could  be  self- 
supporting  if  patients  were  charged  for 
the  service  (e.g.,  via  a  900  telephone 
exchange).  Technicians  and  health 
professionals  would  not  have  to  spend 
time  dispensing  individual  patient 
information  leaflets. 

The  disadvantages  of  such  a  system 
are  that  only  those  patients  who  call  the 
number  would  receive  the  necessary 
information.  Research  has  shown  that  it 
is  difficult  for  patients  to  ask  questions 
without  having  sufficient  bad^round 
about  the  medication  (as  would  be 
provided  by  information  provided  with 
dispensed  medications).  Unless  the 
patient  requests  a  copy  of  an 
information  leaflet,  this  alternative  does 
not  ensure  that  patients  will  receive 
complete  and  balanced  information 
(e.g.,  information  about  product  risks). 
Charging  for  the  information  would  be 
a  barrier  for  those  who  could  not  afford 
the  telephone  call. 

Vm.  Propoeed  Options  and 
Implementation 

FDA  is  proposing  regulations  that 
would  require  manufactiirers  to  provide 
pharmacists  and  other  authorized 
dispensers  with  the  means  to  distribute 
FDA-approved  Medication  Guides  for 
their  products  to  help  ensxire  that 
patients  receive  adequate  information 
about  their  prescription  drugs.  However, 
FDA  is  proposing  two  alternative 
approadies  to  how  FDA  could  defer 
immediate  implementation  of  a 
comprehensive  Medication  Guide 
program  for  most  outpatient  drug  and 
biological  products.  These  alternatives 
are  explained  in  detail  in  this  section. 


Regardless  of  the  alternative  chosen. 
FDA  is  also  proposing  regulations  that 
would  require  FDA-approved 
-Medication  Guides  for  products  that 
pose  a  serious  and  significant  public 
health  concern  requiring  immediate 
distribution  of  FDA-approved  patient 
information.  For  these  products,  the 
regulations  would  become  effective  30 
days  following  pubUcation  of  the  final 
rule.  FDA  anticipates  that  about  10 
products  or  product  classes  would 
require  such  patient  labeling  each  year. 

On  some  occasions,  FDA  has  found  it 
necessary  to  require  that  patient  labeling 
be  prepared  by  the  manufactiirer  for 
distribution  with  the  product  because 
the  agency  believed  that  it  was  in  the 
best  interest  of  the  pubhc  health  for 
patients  to  be  informed  about  the 
product's  risks  and  benefits.  In  these 
instances,  the  agency  believes  that  the 
risks  associated  with  using  the  product 
should  be  carefully  assessed  in  Ught  of 
the  product's  potential  benefits  for  the 
individual  patient.  How  the  information 
is  specifically  presented  to  the  patient  is 
particiilarly  important  to  assure  that  the 
patient  understands  the  risks  and 
consequences,  including  the 
significance  of  proper  adherence  to 
directions. 

FDA  intends  to  use  the  following 
criteria  to  determine  what  products  or 
classes  should  be  considered  for  FDA- 
approved  Medication  Guides  as 
products  that  pose  a  serious  and 
significant  pubUc  hefdth  concern  that 
requires  immediate  distribution  of  FDA- 
approved  patient  information.  FDA 
seeks  comments  on  the  appropriateness 
of  these  criteria  for  selecting  products 
for  which  FDA-approved  patient 
labeling  could  be  required. 

(a)  Products  for  which  patient  labeling 
could  help  prevent  serious  adverse 
effects.  In  these  cases,  the  patient 
labeling  would  inform  patients  about 
other  products  or  foods  which  could 
interact  with  the  labeled  product, 
certain  activities  (e.g.,  exposure  to  the 
Sim,  driving)  which  would  increase 
patient  risk,  or  specific  early  warning 
signals  indicative  of  serious  adverse 
effects  (e.g..  leg  pains  that  could  signal 

a  blood  clot). 

(b)  Products  that  have  significant  risks 
about  which  the  patient  should  be  made 
aware. 

(c)  Products  that  pose  risks  in 
particular  patient  populations  (e.g.. 
pregnant  women,  geriatric  patients, 
pediatric  patients). 

(d)  Products  for  which  patient 
adherence  is  crucial  to  eidier  the  safety 
or  efficacy  of  therapy  with  the  product, 
and  for  which  patient  labeling  would 
help  increase  adherence. 


In  considering  these  criteria.  FDA 
may  also  take  into  account  how  many 
patients  use  the  product.  FDA  also 
intends  to  obtain  pubUc  input,  either 
through  advisory  committee 
deUberations  or  other  pubUc  forums, 
concerning  the  specific  products  or 
classes  the  agency  feels  should  have 
FDA-approved  Medication  Guides.  FDA 
would  notify  affected  manufacturers  by 
letter  if  and  when  one  of  their  products 
is  identified  as  posing  a  serious  and 
significant  public  health  concern  that 
requires  immediate  distribution  of  FDA- 
approved  patient  information,  and 
would  give  the  manufacturer  sufficient 
time  to  produce  a  draft  Medication. 
Guide  for  agency  review. 

Apphcation  for  approval  of  a 
Medication  Guide  would  be  made  via 
one  of  two  processes,  depending  on 
whether  the  product  is  already  being 
marketed  or  is  in  clinical  development, 
pending  approval.  FDA  believes  that  in 
some  cases  a  product  already  would  be 
on  the  market  when  a  determination  is 
made  that  the  product  poses  a  serious 
and  significant  pubUc  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  information.  It  is 
often  the  case  that  once  a  product  is 
used  widely  in  the  general  population, 
additional  side  effects,  drug  interactions 
or  other  effects  may  be  discovered  that 
were  not  identified  during  clinical  trials 
of  the  product.  For  these  products,  the 
manufacturer  would  submit  a  labeling 
supplement  to  the  product's  New  Drug 
Application  (NDA).  In  some  cases  a 
serious  or  significant  pubhc  health 
concern  may  arise  diuing  drug 
development,  prior  to  approval.  Under 
these  circvunstances,  the  agency  may 
determine  that  the  benefits  outweigh  the 
risks,  and  will  approve  the  product, 
only  if  patients  are  made  aware  of  the 
potential  risks.  For  these  products,  the 
manufacturer  would  submit  a  draft 
Medication  Guide  as  part  of  the 
product's  NDA. 

The  agency  does  not  beUeve  that  the 
requirement  of  a  sponsor  to  prepare  a 
Medication  Guide  for  distribution  with 
the  product  would  pose  an  undue 
burden  on  the  sponsor  or  slow  down  the 
approval  process.  Since  patient  labeling 
would  be  based  on  the  professional 
labeling,  both  types  of  labeUng  can  be 
developed  simultaneously.  The 
Information  for  Patients  section  of  the 
professional  labeUng  is  already  being 
used  by  many  sponsors  to  include  the 
kind  of  information  that  would  be 
appropriate  for  inclusion  in  Medication 
Guides.  However,  the  agency  seeks 
comments  concerning  how  development 
of  patient  labeling  could  affect  approval 
time  or  place  an  undue  burden  on 
sponsors. 
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A.  Alternative  Approaches 

Under  Alternative  A,  implementation 
of  FDA's  proposed  regulations  for  a 
ccnnprehensive  Medication  Guide 
program  would  be  deferred  if 
predetermined  standards  for  the 
distribution  of  useful  patient 
information  are  met  through  voluntary 
programs  within  specified  timeframes. 
The  agency  would  periodically  evaluate 
attainment  of  the  performance 
standards.  Proposed  performance 
standards,  timeframes  and  the 
evaluation  process  are  discussed  in 
detail  in  this  section. 

Under  Alternative  B,  FDA  would  only 
finalize  the  Medication  Guide  program 
for  products  that  pose  a  serious  and 
significant  public  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  information.  The 
comprehensive  program,  as  it  relates  to 
other  outpatient  products,  would  not  be 
finaUzed  at  this  time.  Instead,  the 
agency  would  incorporate  the 
performance  standards  into  a  guidance 
dociunent.  The  agency  would  also 
evaluate,  as  under  Alternative  A, 
whether  these  performance  standards 
are  met  in  the  specified  timeframes.  If 
they  are  not  met,  FDA  would  seek 
public  comment  on  whether  the 
comprehensive  Medication  Guide 
program,  as  proposed  in  this  dociunent, 
should  be  finalized  and  implemented, 
or  whether,  and  what,  other  steps 
should  be  taken  to  meet  the  patient 
information  goals. 

B.  Performance  Standards 

The  remainder  of  this  section 
discusses  proposed  performance 
standards  for  assessing  the  effectiveness 
of  voluntary  programs  in  achieving 
patient  education  goals,  how 
performance  will  be  judged  against 
these  standards,  and  how  the  results  of 
such  evaluations  will  be  publicly 
communicated.  It  is  FDA's  intention  to 
work  with  the  private  sector  to  develop 
reasonable  standards  that  will  protect 
and  promote  consumer  understanding 
of  the  directions,  uses,  and  risks  of 
medications,  and  also  to  provide 
periodic  feedback  so  that  progress  can 
be  monitored  and  corrective  action 
taken. 

As  used  in  this  section,  the  following 
terms  are  defined  as  follows: 

"Goal" — the  broad  objective  to  be 
sought.  Tor  example,  Healthy  People 
2000  specifies  the  broad  goal  that  75 
percent  of  patients  should  receive  useful 
information. 

"Standard  or  performance 
standard" — the  basic  requirement  that 
will  be  used  to  judge  the  degree  to 
which  progress  has  been  made  toward 
achieving  the  specified  goals. 


"Components" — if  there  are  multiple 
parts  or  dimensions  upon  which 
performance  standards  must  be  judged, 
the  components  are  an  enumeration  of 
each  of  ihe  parts  of  a  standard.  FDA  has 
proposed  seven  components  to  the  , 
useful  information  performance 
standard. 

"Criteria" — for  each  of  the 
components  of  a  performance  standard, 
the  basis  upon  which  judgments  will  be 
made  to  determine  if  the  component  has 
been  successfully  achieved.  In  this 
section,  FDA  Usts  the  seven  proposed 
components  of  usefulness  and  describes 
the  criteria  that  will  be  used  to  judge 
whether  each  component  has  been  met. 

1.  Overall  Goal 

The  PubUc  Health  Services's  (PHS) 
Healthy  People  2000  enumerates  a 
variety  of  goals  which  are  intended  to 
focus  pubQc  and  private  resources  on 
specific  and  achievable  outcomes. 
Recently,  PHS  proi)Osed  the  addition  of 
a  new  objective,  12.7:  "Increase  to  at 
least  75  percent  the  proportion  of 
people  who  receive  useful  information 
verbally  and  in  writing  for  new 
prescriptions  from  prescribers  or 
dispensers." 

Tnis  objective  recognizes  the  need  for 
both  oral  and  written  information  to  be 
given  to  patients  along  with  new 
prescriptions.  The  distribution  rate  of  75 
percent  is  clearly  delineated.  However, 
the  goal  does  not  specify  what  standards 
should  be  appUed  to  determine  whether 
dispensed  information  is  "useful." 

FDA  believes  that  useful  information 
must  be  informative  and  usable  by 
patients  to  be  deemed  acceptable  for 
meeting  this  goal.  In  section  VIII.B.3.  of 
this  document,  FDA  further  delineates 
proposed  performance  standards  that 
may  be  used  to  judge  the  usefulness  of 
written  patient  information. 

2.  Distribution 

As  the  performance  standard  for 
distribution  of  patient  information  for 
the  year  2000,  FDA  is  proposing  to  use 
the  Healthy  People  2000  goal  that  at 
least  75  percent  of  people  receiving  new 
prescriptions  are  given  useful  written 
patient  information.  In  addition,  for  the 
year  2006,  FDA  proposes  that  the 
distribution  standard  be  increased  such 
that  95  percent  of  people  who  receive 
new  prescriptions  also  receive  useful 
written  patient  information. 

Generally,  FDA  envisions  that  the 
fulfillment  of  these  standards  would 
entail  the  distribution  of  printed 
information.  However,  with  advancing 
technology,  the  development  of  disease 
management  systems,  and  the 
distribution  of  medication  through  new 
distribution  channels  (e.g.,  mail-order 


pharmacies),  new  technologies  may  be 
developed  that  fulfill  the  purposes  of 
this  standard  without  requiring  paper- 
based  materials.  To  permit  applicability 
of  these  standards  to  a  changing  patient 
information  landscape,  FDA  is 
proposing  the  following  as  a  definition 
of  receipt  of  patient  information:  With 
new  prescriptions,  patients  must  receive 
permanent,  fully  portable,  and  easily 
accessible  media  that  describe  the 
prescription  drug  product. 

The  person  who  receives  the 
information  would  be  either  the  patient 
for  whom  the  product  was  prescribed  or 
the  patient's  designee.  The  information 
would  have  to  be  given  to  the  patient  at 
the  dispensing  site  without  the  patient's 
having  to  actively  search  for  or  select 
the  information.  The  information  couid 
be  physically  handed  to  the  patient  or 
placed  in  a  bag  with  the  prescription  in 
order  to  meet  the  distribution  standard. 
However,  information  that  requires 
patients  to  select  from  a  display  oi 
requires  a  phone  call  or  return  of  a 
postcard  would  not  meet  the  standard. 
Permanency  of  the  media  means  that  the 
information  can  be  repeatedly 
referenced  and  can  be  stored  by  the 
patient  for  future  use.  Fully  portable 
media  means  that  persons  obtaining 
prescriptions  can  physically  carry  die 
information  with  them.  Easily  accessible 
media  means  that  the  information  is  in 
a  form  that  can  be  expected  to  be  readily 
accessed  by  patients.  Information  in  the 
form  of  a  leaflet  or  brochure  would  meet 
the  distribution  standard,  as  would  an 
auditory  device  that  plays  the  message 
each  time  a  button  is  pressed. 
Audiotapes,  computer  disks,  videotapes 
or  other  media  could  potentially  meet 
the  standard  if  the  distributor  can  b^ 
assured  that  the  patient  has  all  the 
devices  necessary  in  his  or  her 
residence  to  use  the  media  distributed. 

3.  Useful  Information 

In  specifying  a  performance  standard 
for  useful  patient  information,  FDA 
beheves  that  there  are  several 
components  that  must  be  taken  into 
accoimt.  Each  of  these  components  must 
be  satisfactory  for  FDA  to  determine  that 
patient  information  is  useful.  The  seven 
specific  components  proposed  by  FDA 
include  scientific  accuracy,  consistency 
with  a  standard  format,  nonpromotional 
tone  and  content,  specificity, 
comprehensiveness,  understandable 
language,  and  legibility. 

In  the  section  below,  FDA  further 
defines  each  of  these  components.  FDA 
invites  comments  on  the 
appropriateness  of  these  standards, 
components,  and  criteria  proposed  to 
judge  overall  usefulness  of  patient 
information. 
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FDA  further  wishes  to  acknowledge 
that  the  specifics  of  risk  information 
disclosure  specified  in  the  performance 
standards  described  below  may  appear 
to  be  more  detailed  than  are  the 
specifics  of  benefits  disclosure.  FDA 
beUeves  that  it  is  important  to 
communicate  benefits  information,  as 
long  as  it  is  accurate  and  is  not  done  in 
an  excessively  promotional  fashion. 
FDA  believes  that  the  reader  will  infer 
many  of  the  benefits  of  a  prescription 
drug  product  from  the  disclosiue  of  how 
the  product  is  used  (its  indication).  For 
example,  if  a  product  is  described  as 
being  used  to  lower  high  blood  pressiue, 
the  inference  is  that  use  of  this 
medication  will  benefit  the  patient  by 
lowering  his  or  her  blood  pressure, 
along  with  reducing  whatever 
additional  heart-related  risks  are 
associated  with  uncontrolled  elevated 
blood  pressure.  FDA  also  recognizes 
that  benefits  infiarences  that  need  to  be 
made  concerning  treatment  of  certain 
conditions  are  more  complex  and  may 
need  to  be  more  specifically  defined  for 
the  patient.  Fiulher,  some  conditions 
are  more  severely  debilitating  than 
others.  In  some  cases,  it  may  be 
appropriate  to  include  relatively  more 
extensive  information  about  the 
benefits,  and  to  be  more  reassuring 
about  the  risks,  of  a  product,  especially 
when  the  benefit  to  risk  ratio  clearly 
favors  use  of  the  medication. 

a.  Scientific  accuracy.  (1)  Accuracy 
would  be  judged  by  review  of  the 
materials  for  consistency  with  FDA- 
approved  labeling.  Approved  uses  may 
be  siunmarized  in  lay  terms  (e.g.,  "treats 
certain  heart  problems")  as  opposed  to 
eniunerating  specific  medical 
indications.  However,  limitations 
should  also  be  noted  (e.g.,  "treats  heart 
disorders"  would  not  be  acceptable). 
The  content  of  certain  patient 
information  may  be  written  to  apply  to 
classes  of  drugs  containing  products 
with  different  indications.  In  these 
instances,  uses  that  do  not  apply  to  the 
entire  class  should  be  qualified  (e.g., 
"some,"  or  "certain"  products  treat 
*  *  *). 

(2)  Qualifications  or  limitations 
regarding  the  use  of  the  product  should 
be  described.  For  example,  if  a  product 
is  approved  for  use  in  conjimction  with 
a  dietary  or  behavioral  regimen,  the 
patient  information  should  include 
reference  to  such  a  regimen. 

(3)  Additional  uses  that  have  not  been 
approved  by  FDA  should  only  he 
referenced  by  a  general  statement  (e.g., 
"may  be  used  lot  other  piuposes  as 
prescribed  by  your  doctor"). 
Perstmalized  infcmnatioB  Ux  individual 
patients  relevant  to  sudi  a  use  may  be 


added  by  a  health  care  provider  as  a 
matter  of  professional  practice. 

b.  Consistency  with  suggested  format. 
The  order  and  headings  used  should 
follow  those  specified  for  Medication 
Guides  in  the  final  rule  (see  proposed 

§  208.22(e)). 

c.  Nonpmmotional  tone  and  content. 
(1)  The  language  used  should  be 
educational  in  nature  and  avoid 
"puffery"  or  other  promotional 
terminology.  There  should  be  a  "fair 
balance"  in  the  description  of  benefits 
and  risks.  The  benefits  should  be 
described  in  terms  of  the  uses  and 
effects  of  the  individual  medication. 
Disciission  of  therapeutic  options  is 
acceptable.  However,  differences  among 
therapies  should  not  be  described  in 
terms  of  express  or  impUed  unbalanced 
comparisons  of  the  advantages  of  the 
medication  (excepting  information 
supphed  for  informed  consent 
purposes).  For  example,  phrases  such  as 
"unlike  other  drugs  •  *  •  this  drug 

*  *  *"  may  be  perceived  as 
promotional. 

Advertising  and  labeling  information 
directed  to  patients  or  consiuners, 
distributed  by  or  on  behalf  of 
pharmaceutical  manufactxirers,  must 
meet  the  provisions  of  FDA  regulations, 
including  submission  for  FDA  review. 

(2)  The  information  should  not  be 
misleading  in  terms  of  the  description  of 
individual  drug  effects  or  the  overall 
impression  conveyed.  Misleading 
information  would  include  the  use  of 
formatting  techniques  that  emphasize 
benefits  and  de-emphasize  risks. 

d.  Specificity.  (1)  The  information 
provided  should  enable  a  patient  to  use 
the  product  correctly.  Proper  use 
includes  not  only  directions  for  taking 
the  medication,  but  also  information 
about  avoiding  negative  consequences. 
Information  should  also  be  included 
regarding  proper  monitoring  of  the 
impact  of  therapy  by  correctly 
interpreting  physical  reactions  to  the 
drug.  This  would  include,  for  example, 
informing  patients  when  to  call  their 
physician  if  they  do  not  notice  signs  of 
improvement.  Risk  information  should 
include  sufficient  detail  for  an  average 
patient  to  understand  the  significance  of 
the  hazard  described.  For  example,  if  a 
drug  causes  birth  defects  when  taken  in 
the  second  or  third  trimester  of 
pregnancy,  users  should  be  expressly 
informed  that  the  drug  may  cause  birth 
defects  if  used  after  the  third  month  of 
pregnancy.  General  references,  such  as 
"teU  the  doctOT  if  you  are  pregnant," 
would  be  insufficient. 

(2)  Warnings  denoting  serious  or  life- 
threatening  effects,  even  if  rare,  should 
be  expressly  described.  This 
infcHmation  should  not  be  combined 


with  other  information  in  a  fashion  that 
reduces  communication  of  its 
significance.  Additional  contextual 
ii^ormation  should  be  provided  to  help 
patients  understand  these  important 
risks.  This  contextual  information  may 
include  statements  of  the  likelihood  of 
occurrence,  the  reason  why  such  effects 
may  occur,  how  to  prevent  these  effects, 
how  to  monitor  for  early  warning  signs, 
and/or  what  to  do  if  such  efiiects  occur. 

e.  Comprehensiveness.  (1)  Information 
important  for  the  patient  to  know 
should  be  covered  in  each  of  the 
sections  of  the  suggested  format. 
However,  it  need  not  be  detailed  or 
exhaustive.  This  would  include 
information  necessary  for  patients  to  use 
the  drug  correctly,  to  imderstand 
important  limitations  or  precautions, 
and  to  know  the  risks  that  may  be 
assumed  by  taking  the  drug. 

(2)  Long  lists  of  common  and 
infrequent  side  effects  need  not  be 
included.  The  side  effects  mentioned 
should  include  rare,  but  serious  effects 
as  well  as  common  ones.  The  side 
effects  may  be  summarized  in  lay 
language  (e.g.,  "blood  problems")  and 
need  not  be  exhaustive.  However,  the 
presentation  should  not  diminish 
communication  of  the  potential  hazard. 
Fiuther.  if  long  Usts  are  included,  they 
should  not  diminish  the  significance  of 
major  warnings  or  side  effects. 

f.  Understandable  language.  (1)  The 
information  provided  should  be  clearly 
written  for  the  average  |}erson.  FDA  will 
not  specify  a  reading  level  due  to 
concerns  about  the  validity  of 
readability  tests  as  appUed  to  patient 
drug  information.  However,  the 
principles  of  clear  writing,  as  described 
in  a  variety  of  manuals  (Refs.  85,  86,  87 
and  88)  should  be  followed.  Technical 
terminology  should  be  used  only  if  the 
terminology  is  explained  and  use  of  the 
terminology  would  help  the  patient 
tmderstand  the  material. 

(2)  Deletion  or  degradation  of 
important  risk,  benefit,  or  directions  for 
use  information  caimot  be  justified  by 
the  need  for  language  simplification. 
Additional  information,  provided 
through  both  print  and  other  media,  can 
be  used  to  help  communicate  to 
populations  with  Uteracy  problems. 

m  general,  the  informaUon  should  be 
likely  to  be  understood  by  the  ordinary 
individual  imder  customary  conditions. 
While  it  is  clear  that  many  patients  will 
not  be  able  to  read  EngUsh,  FDA  would 
not  consider  this  abiUty  as  a  factor  in 
determining  information  adequacy.  FDA 
would  consider  efforts  by  distributors  to 
communicate  with  patients  of  low 
Uteracy  as  consistent  with  a 
determination  of  overall  adequacy. 
Thus,  distribution  of  otherwise 
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acceptable  written  materials  that  utiUze 
simplified  language,  pictograms,  or 
other  communication  tedmiques  would 
be  eaacouraged.  Similarly,  programs  in 
foreign  languages,  braille,  or  other  forms 
of  written  conynimication  that  meet  the 
literacy  and  information  processing 
needs  and  ability  of  selected  patient 
populations  would  be  encouraged. 

g.  Legibility.  (1)  The  information 
presentation  should  permit  an 
interested  reader  to  discern  the 
important  information.  Type  size,  white 
space,  characters  per  inch,  contrasting 
colors,  and  other  graphic  elements 
should  provide  sufficient  legibiUty  to 
enable  a  typical  medication  user  to  read 
the  information.  (Note  that  the  typical 
medication  user  is  often  an  elderly 
person  with  less  than  perfect  vision.) 

(2)  The  layout  and  graphic 
presentation  should  invite  readerahip; 
interested  patients  should  want  to  read 
the  material.  The  graphic  presentation 
should  commimicate  that  the  material  is 
usable,  readable,  and  comprehensible. 
The  layout  should  not  convey  the 
impression  that  the  material  is  simply 
the  "small  print"  presented  for  legal 
reasons  and  unnecessary  to  read.  Nor 
should  it  convey  the  impression  that  the 
reader  would  be  unable  to  understand 
the  material  because  it  is  too  "dense." 

C.  Evaluation 

Since  the  revocation  of  the  PFI 
regulation  in  1982,  FDA's  evaluation  of 
the  extent  of  distribution  of  patient 
information  has  relied  upon  national 
telephone  surveys  of  people  who 
obtained  new  prescriptions  for 
themselves  or  a  family  member  at  retail 
pharmacies.  This  form  of  research  has 
the  advantage  of  obtaining  reports  of 
recent  experiences  from  a  representative 
sample  of  subjects.  The  obtained  data 
describe  experiences  related  to 
obtaining  prescription  medicines  at  the 
pharmacy,  licensed  practitioner's  office, 
and  other  self-selected  sites.  FDA 
intends  to  continue  using  this  form  of 
data  collection  to  monitor  progress 
toward  meeting  the  information 
distribution  standard.  FDA  will  also 
collect  and  evaluate  patient  information 
to  determine  whether  it  meets  the 
usefulness  standard.  FDA  will  evaluate 
attainment  of  these  performance 
standards  regardless  of  whether  they  are 
codified  in  the  rule  (as  under 
Alternative  A)  or  described  in  a 
guidance  dooiment  (as  under 
Alternative  B). 

1.  Measurement  of  Distribution  Rates 

PDA  anticipates  conducting  three 
iterations  of  these  national  siirveys  in 
the  approximately  11  years  following 
pubUcation  of  the  final  rule.  The  firat 


iteration  will  be  conducted  along  with 
a  concomitant  "pharmacy  shopping" 
survey,  to  vahdate  distribution  elements 
obtained  by  the  national  telephone 
survey.  The  second  iteration  will  be 
conducted  in  approximately  the  year 
2000.  The  distribution  rates  obtained 
fit)m  this  iteration  will  be  used  to  help 
determine  whether  the  standard  of 
useful  information  distribution  that 
would  result  in  continued  deferral  of 
further  FDA  action  toward 
implementing  (Alternative  A)  or 
finalizing  and  implementing 
(Alternative  B)  a  comprehensive 
mandatory  program  has  been  met. 
Similarly,  the  third  survey  iteration  vtrill 
be  conducted  approximately  6  years 
later.  Together  with  the  results  of  FDA's 
evaluation  of  patient  information 
usefulness,  the  distribution  rates 
obtained  from  this  final  iteration  will 
determine  whether  the  standard  of 
useful  information  distribution  has  been 
attained. 

FDA  encourages  interested  groups  to 
sponsor  similar  distribution  rate 
evaluations  in  the  intervening  yeara  to 
achieve  a  more  complete  pictiu^  of  the 
effectiveness  of  information  distribution 
of  the  voluntary  programs.  FDA  will 
make  its  methodology  and  survey 
questionnaire  available  to  the  pubUc 
and  will  provide  technical  assistance  to 
any  party  interested  in  using  this 
procedure. 

One  major  limitation  of  the  survey  is 
that  patient  reports  obtained  over  the 
telephone  cannot  detail  the  type  of 
information  disseminated.  Further, 
these  reports  rely  on  patient  memory, 
which  may  be  subject  to  distortions. 
Therefore,  FDA  will  conduct  a  one-time- 
only  pharmacy  "shopping"  survey  to 
vahdate  the  telephone  interviewing  data 
related  to  the  distribution  of  written 
information  wdth  dispensed  new 
prescriptions.  This  will  be  a  multiple 
city  survey.  Observers  will  pose  as 
patients  and  fill  prescriptions  for  a 
commonly  used  drug,  llie  observers 
will  collect  written  information 
disseminated  to  patrons.  They  will  also 
record  oral  interactions  with  pharmacy 
personnel  and  the  existence  of  collateral 
information  available  to  patients. 

Although  FDA  would  also  prefer  to 
vahdate  the  reported  data  concerning 
oral  and  written  information  obtained  at 
the  Ucensed  practitioner's  office,  there 
are  niunerous  cost,  methodological,  and 
logistical  barriers  to  a  data  collection  of 
such  size  and  complexity.  FDA  invites 
comments  about  the  advisabihty  of,  and 
recommendations  for  how  to 
accompUsh,  validating  these  data. 

Data  from  the  shopping  siuvey  will  be 
analyzed  in  conjunction  with  a 
concomitant  telephone  survey  to 


validate  self-reported  rates  and  to  help 
understand  the  degree  to  which  any 
reporting  biases  may  infiuence  the 
telephone  siuvey  results.  The  shopping 
survey  will  also  obtain  information 
about  the  use  of  various  commercial 
information  systems  at  pharmacies 
across  the  country.  These  data,  along 
with  obtainable  industry-trend  data, 
will  be  used  to  project  national  totals  of 
the  degree  to  which  information  is  being 
disseminated  to  patients. 

FDA  will  also  collect  sample  patient 
information  pieces  from  commercial 
suppUers.  The  initial  data  collection 
will  occur  inunediately  following 
pubUcation  of  the  final  rule,  with 
additional  collections  occurring  at  2- 
year  intervals.  Sample  information 
sheets  will  be  obtained  for  commonly 
used  medications.  Rarely  used 
medications  (not  in  the  top  500  most 
commonly  prescribed)  and  medications 
for  which  patient  information  may  be 
problematic  (e.g.,  cancer  chemotherapy, 
major  psychotropic  medicaUons)  will 
not  be  included  in  these  samples. 

FDA  vdll  estimate  the  extent  to  which 
each  system  is  used  nationaUy.  FDA 
will  also  estimate  the  percentage  of 
prescriptions  deUvered  through  other 
distribution  channels  (e.g.,  mail-order 
pharmacies,  dispensing  physicians)  and 
the  extent  to  wbdch  different  patient 
information  systems  are  used  in  these 
distribution  channels. 

2.  Determination  of  Information 

Usefulness 

FDA  will  determine  the  degree  to 
which  obtained  samples  of  patient 
information  meet  the  performance 
standard  of  useful  information.  The 
samples  will  be  evaluated  on  each 
component,  using  the  criteria  described 
above.  Each  sample  wiU  be  scored  on 
each  criterion,  using  "acceptable"  and 
"not  acceptable"  cutoff  points.  As 
mentioned,  FDA  believes  that  for  a 
particular  information  sheet  to  be 
judged  as  acceptable  overaU,  it  must 
receive  an  acceptable  rating  on  each  of 
the  individual  components.  However, 
the  agency  soUdts  comments  regarding 
this  rule  of  operation. 

In  addition,  FDA  soUcits  comments 
regarding  how  many  and  what  type  of 
drug  products  should  be  included  in  the 
patient  information  review,  and  how 
each  component  of  usefulness  should  be 
scored.  FDA  also  intends  to  hold  a  Part 
15  Hearing  or  other  pubUc  fonun  where 
interested  parties  could  provide 
recommendations  and  rationale  for 
usefulness  components,  associated 
criteria,  and  ratings  systems  for  patient 
information. 
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D.  Feedback  and  Application  of 
Standards 

1.  Reporting  the  Evaluation  Results 

Approximately  every  2  years,  FDA 
will  issue  a  report  on  Uie  overall 
acceptabihty  of  written  information, 
including  ratings  on  each  of  the 
components  of  usefulness.  Newly 
updated  distribution  rates  will  also  be 
reported  in  relevant  years  (i.e.,  with  the 
first,  third,  and  sixth  information 
evaluations).  In  these  years,  the  report 
will  also  provide  oral  counseling  rates. 

FDA  intends  to  estimate  the 
percentage  of  patients  receiving  useful 
information  by  multiplying  the 
percentage  of  patients  stating  that  they 
received  written  information  in  the 
national  survey  by  the  percentage  of 
patient  information  sheets  judged  as 
useful  (weighted  by  estimated 
distribution  rates  for  the  sheets  and  the 
overall  usefulness  rating  for  the  sheets). 

FDA  plans  to  issue  a  report  discussing 
the  results  of  each  survey.  The  report 
will  be  in  sufficient  detail  to  permit  an 
analysis  of  the  basis  of  the  computed 
percentages.  It  will  also  describe  the 
analysis  of  each  information  sheet's 
performance  on  each  of  the  usefulness 
components. 

2.  Report  Implications 

If  Alternative  A  is  selected,  FDA  will 
continue  to  defer  the  implementation 
date  for  the  full  Medication  Guide 
program  (except  for  the  section  that 
requires  Medication  Guides  for  specific 
drugs  which  FDA  has  determined  have 
serious  and  significant  public  health 
concerns  requiring  immediate 
distribution  of  FDA-approved  patient 
information)  if  the  third  evaluation 
report  indicates  that  75  percent  of 
patients  receive  useful  information. 
FDA  will  continue  to  conduct  these 
surveys  every  2  years.  If  the  sixth 
evaluation  report  indicates  that  95 
percent  of  patients  receive  useful 
information,  FDA  will  propose 
revocation  of  the  sections  of  the  rule 
that  provide  for  implementation  of  a 
comprehensive  Medication  Guide 
program. 

IfAltemative  B  is  selected  and  the 
third  evaluation  report  indicates  that  75 
percent  of  patients  receive  useful 
information,  FDA  would  continue  to 
leave  unfinalized  the  proposal  for  a 
comprehensive  Medication  Guide 
program.  If  this  goal  is  not  met,  FDA 
would  seek  public  comment  on  whether 
the  comprehensive  Medication  Guide 
program,  as  proposed  in  this  dociunent, 
should  be  finalized  and  implemented, 
or  whether,  and  what,  other  steps 
should  be  taken  to  help  ensure  that  the 
goal  is  met  A  similar  judgment  will  be 


made  based  on  whether  the  sixth 
evaluation  report  indicates  that  95 
percent  of  patients  receive  useful 
information. 

In  extrapolating  from  sample  statistics 
to  population  parameters,  all 
measurement  involves  a  certain  degree 
of  imprecision.  An  estimate  of  expected 
sampling  error  for  a  simple  random 
sample  of  1,000  would  be 
approximately  plus  or  minus  3 
percentage  points  of  the  sample  statistic. 
FDA  is  proposing  to  use  a  relatively 
inclusive  plus  or  minus  5  percentage 
points  as  the  acceptable  error 
(confidence  interval  at  oe=.95)  for  the 
standards  for  information  distribution. 
Using  this  interval  means  that  the  year 
2000  standard  would  be  met  if  it  was 
determined  that  between  70  percent  and 
80  percent  of  patients  received  useful 
information.  The  year  2006  standard 
would  be  met  if  it  was  determined  that 
between  90  percent  and  100  percent  of 
patients  received  useful  information. 
FDA  requests  comments  concerning 
whether  this  is  the  most  appropriate 
confidence  interval  to  use. 

Given  the  time  necessary  to 
implement  an  adequate  patient 
information  program,  by  either  a 
mandatory  program  or  a  continuation  of 
volimtary  programs,  FDA  anticipates 
that  the  great  majority  of  patients  should 
receive  useful  patient  information  by 
approximately  10  years  after  the 
effective  date  of  a  final  rule  based  on 
this  proposal. 

E.  Medication  Guide  Program 

The  regulations  set  forth  in  this . 
proposal  describe  a  program  that 
requires  manufacturers  to  prepare  FDA- 
approved  patient  labeling  (Medication 
Guides)  for  their  prescription  drug 
products.  The  regulations  specify  the 
format  and  content  for  such 
information.  They  further  specify  that 
manufacturers  must  provide  drug 
distributors  and  authorized  dispensers 
with  sufficient  copies  of  these 
Medication  Guides,  or  the  means  to 
produce  sufficient  copies,  such  that 
each  patient  receives  a  Medication 
Guide  with  dispensed  new  prescriptions 
and  upon  request  with  a  refill. 

Under  Alternative  A,  in  the  event  that 
the  distribution  and/or  "useful" 
performance  standards  previously 
described  are  not  met,  the  final 
regulation  based  on  this  proposal 
(mandatory  program)  would  be  fully 
implemented.  An  aimouncement  of  the 
institution  of  such  a  program  would  be 
issued  concurrently  with  the  third  or 
the  sixth  evaluation  report  notice 
published  in  the  Federal  Register  (no 
sooner  than  5  years  or,  if  the  rule 
continues  to  be  deferred  after  the  third 


evaluation  report,  11  years  after  the 
effective  date  of  the  final  rule). 

To  implement  this  requirement.  New 
Drug  Apphcation  (NDA)  appUcants  and 
holders  would  be  required  to  submit 
draft  Medication  Guides  fgr  all 
submissions  for  new  molecular  entities 
(NME's)  and  for  new  indications  for 
approved  products.  In  addition, 
concurrent  with  an  announcement  that 
the  regulations  will  be  fully 
implemented,  FDA  would  pubUsh  an 
implementation  schedule.  This 
schedule  would  require  that  apphcation 
holders  submit  draft  Medication  Guides 
for  specified  NDA's.  FDA  envisions  that 
such  a  schedule  would  be  based  upon 
the  most  frequently  used  products  at  the 
Ume.  In  order  to  avoid  problems  with 
uneven  competitive  requirements,  FDA 
would  also  consider  the  simultaneous 
review  of  products  within  the  same 
pharmacological  or  therapeutic 
category. 

Once  an  iimovator  drug  Medication 
Guide  was  approved,  manufacturers  of 
generic  versions  of  the  drug  would  also 
be  required  to  prepare  and  distribute 
Medication  Guides  modeled  after  the 
iimovator's  approved  Medication  Guide. 

Given  the  large  number  of  drugs  on 
the  market,  FDA  envisions  that  it  would 
take  approximately  10  years  to  complete 
approval  for  the  vast  majority  of 
Medication  Guides.  However,  by 
implementing  the  Medication  Guide 
requirement  as  a  function  of  the  most 
popularly  used  products  first,  a  larger 
percentage  of  dispensed  prescriptions 
would  be  covered. 

Under  Alternative  B,  if  the 
distribution  and/or  "useful" 
performance  standards  are  not  met,  FDA 
would  seek  comment  on  whether  the 
proposal  requiring  a  comprehensive 
Medication  Guide  program,  as  described 
in  this  document,  should  be  finalized 
and  implemented,  or  whether,  and 
what,  other  steps  should  be  taken  by 
FDA  to  ensure  that  the  patient 
information  goals  are  met.  Subsequent 
to  this  comment  period,  either  the 
Medication  Guide  regulations  proposed 
in  this  document  would  be  finalized 
and  implemented,  or  FDA  would 
repropose  a  different  approach  to 
helping  to  ensure  attaiiunent  of  the 
specified  goals. 

DC.  Conclusion 

The  long  history  of  PPI's  demonstrates 
that  disagreements  between  the  pubhc 
and  private  sectors  in  determining  the 
best  approach  for  providing  patient 
information  have  not  served  patients 
well.  Since  the  issue  was  first  discussed 
in  the  1970's,  virtually  all  interested 
parties  have  agreed  that  there  is  a 
critical  need  to  better  inform  patients 
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about  their  medications.  Most  of  those 
who  opposed  PPI's  accepted  the 
premise  that  patients  needed  to  be  better 
informed.  However,  opponents  argued 
that  the  private  sector  could  do  a  better 
job  of  educating  patients  if  left 
unencumbered  by  Federal  regulations. 
FDA  came  to  the  same  conclusion  and 
withdrew  requirements  for  the  program. 
In  the  ensuing  decade,  however, 
evaluations  demonstrate  that  although 
many  private  sector  programs  have  been 
initiated,  their  impact  on  patient 
education  has  been  disappointingly  low. 

In  the  last  2  years,  however,  the 
increasing  computerization  of 
pharmacies  together  with  OBRA  '90 
requirements  have  apparently 
contributed  to  an  increase  in  the 
provision  of  oral  and  written  patient 
information.  However,  FDA's  review  of 
popular  commercial  systems  in  use 
indicates  that  the  quality  of  information 
provided  is  uneven.  In  the  interests  of 
encoiuaging  a  continuation  of  this 
distribution  trend,  and  improving  the 
value  of  the  information  to  patients, 
FDA  has  concluded  that  both  standard- 
setting  activities  and  the  addition  of  a 
strong  incentive  are  appropriate  and 
necessary. 

Prior  to  developing  this  proposed 
rule,  FDA  met  individually  with 
representatives  of  the  pharmacy, 
pharmaceutical  industry,  patient 
information  producer,  medical,  and 
consumer  communities.  All  of  the 
represented  constituencies  at  these 
meetings  indicated  that  they  wanted 
health  professionals  to  provide  patients 
with  useful  written  prescription  drug 
information. 

As  mentioned  above,  in  addition  to 
soliciting  written  comments,  FDA 
intends  to  hold  a  Part  15  Hearing  to 
solicit  a  broad  range  of  views  about  how 
beat  to  meastire  usefulness  of  individual 
patient  information  pieces.  It  should  be 
clear  to  all  parties,  however,  that  FDA's 
concern  is  not  with  the  distribution  of 
pieces  of  paper,  but  v^th  the  education 
and  empowerment  of  patients. 
Therefore,  FDA  intends  to  expand  this 
dialogue  to  soUcit  new  ideas  and 
feedback  about  other  aspects  of  this 
proposal,  such  as  how  medication 
adherence  can  be  more  effectively 
facihtated,  and  new  ideas  about  how  to 
communicate  information  to  patients. 
FDA  beUeves  that  presentations  based 
upon  research  with  patients  and 
consiuners  wiU  be  especially  important: 
thus,  FDA  will  actively  soUcit  such 
information.  Developing  systems  that 
make  maximal  use  of  technology  and 
can  be  flexibly  adapted  to  all  patients, 
thus  providing  useful  and  specific 
information,  is  the  goal  of  FDA's 
broeder  commitment  to  improving 


patient  information.  This  goal  will  take 
an  active  partnership  to  meet;  it  caimot 
be  achieved  by  FDA  alone. 

Private  sector  efforts  also  will  be 
needed  to  improve  the  basic  mechanism 
through  which  patient  education  about 
prescription  medicines  occurs,  i.e.,  oral 
counseUng.  In  addition,  programs  are 
needed  to  stimulate  discussions  about 
medications  by  health  care  professionals 
when  the  medications  are  initially 
prescribed.  Organizations  that  can  help 
determine  the  best  mechanism  for 
health  professionals  to  introduce  and 
discuss  patient  medication  information 
with  patients  v^ould  be  vital  to  the 
success  of  the  program. 

Additional  programs  also  will  be 
needed  to  provide  educational  aids  to 
patients  with  hteracy  problems  to  help 
them  utilize  medication  information 
most  effectively.  These  programs  must 
be  diverse  and  targeted  to  address  the 
particular  deficiencies  causing  the 
hteracy  problem. 

Data  from  the  recent  svirvey  "Adult 
Literacy  in  the  United  States"  (Ref.  72) 
indicate  that  most  of  the  individuals 
who  perform  at  the  lowest  level  of 
proficiency  [bom  66  to  75  percent) 
described  themselves  as  able  to  read  or 
write  Enghsh  "well"  or  "very  well." 
They  did  not  view  themselves  as 
deficient  in  any  substantive  fashion.  It 
would  be  inappropriate  for  health  care 
professionals  to  withhold  information 
from  patients  merely  on  the  premise 
that  they  may  have  some  difficulty 
imderstanding  the  information.  Even 
with  basic  skills,  interested  patients 
would  be  able  to  profit  to  some  extent 
from  the  documents.  With  additional 
help,  the  vast  majorify  of  patients  would 
be  able  to  profit  from  improved 
information. 

Of  major  importance  to  the  success  of 
improved  patient  information  would  be 
private  supphers  or  organizations  that 
can  help  pharmacies,  physicians' 
offices,  and  managed  care  organizations 
store,  access,  produce,  and/or  distribute 
medication  iiiformation.  Groups  that 
can  provide  customized  services  to  meet 
the  individual  needs  of  the  vast  array  of 
authorized  dispensers  would  be  of  great 
service  to  help  this  commimity  meet  the 
desired  objectives.  Such  groups  could 
expand  the  provision  of  other 
information,  such  as  disease 
information  or  general  information 
about  using  medicines  safely,  which 
would  augment  the  educational  benefit 
for  patients. 

FDA  welcomes  comments  about  these 
topics  and  remains  dedicated  to  forging 
a  medicine  information  deUvery  system 
that  encourages,  and  does  not  retard,  the 
development  of  innovative 
conunimication  systems. 


X.  Description  of  the  Proposed  Rule 

The  proposed  rule,  if  finaUzed,  would 
require  a  Medication  Guide  for  certain 
hiunan  prescription  drug  products, 
including  biological  products.  The  rule 
would  require  manufacturers  to  prepare 
and  distribute,  or  provide  the  means  for 
distributing,  a  Medication  Guide  that 
would  accompany  prescription  drug 
products  that  patients  receive  and  use 
on  an  outpatient  basis  without  the  direct 
supervision  of  a  health  care 
professional.  Medication  Guides  would 
be  distributed  with  all  new 
prescriptions  and  with  refills  when 
requested  by  the  patient. 

Under  Alternative  A,  the  provisions 
in  the  proposed  rule  would  be  deferred 
for  a  majority  of  the  prescription  drug 
and  biological  products  that  otherwise 
would  be  affected  in  order  to  give 
volimtary  efforts  an  opportunity  to 
achieve  specific  goals  of  distribution  of 
useful  drug  information  within 
specified  timeframes.  The  agency  will 
measure  the  success  of  the  voluntary 
efforts  by  establishing  performance 
standards  that  measure  both  the 
distribution  of  patient  medication 
information  and  information  usefulness. 
The  agency  will  conduct  periodic 
evaluations  to  measure  whether  the 
performance  standards  are  met  and  will 
issue  reports  of  the  findings.  If  the 
performance  standards  are  not  met  by 
the  end  of  each  of  two  specified 
timeframes,  the  provisions  of  the  rule 
would  be  implemented. 

For  products  that  pose  a  serious  and 
significant  public  health  concern 
requiring  inunediate  distribution  of 
patient  information  the  provisions 
would  be  implemented  30  days 
following  pubUcation  of  the  final  rule. 

Under  Alternative  B,  FDA  would  also 
give  voluntary  efforts  an  opportunity  to 
achieve  the  goals  of  distribution  of 
useful  information  within  specified 
timeframes.  The  difference,  however,  is 
that  luider  this  option  the  agency  does 
not  intend  to  finalize  immediately  the 
proposed  performance  standards,  or  the 
sections  that  defer  implementation,  in 
the  form  of  a  regulation.  Instead,  the 
agency  intends  to  use  the  proposed 
performance  standards  as  guidance  for 
the  private  sector,  ff  the  p^ormance 
standards  are  not  met  at  the  specified 
times,  then  the  agency  will  seek  pubhc 
conunent  on  whether  a  comprehensive 
Medication  Guide  program,  as  described 
in  this  proposal,  should  be  finahzed  and 
implemented  or  whether,  and  what, 
other  steps  should  be  taken  to  meet  the 
patient  information  goals. 

For  Alternative  B,  FDA.  however, 
does  intend  to  finahze  the  requirement 
for  products  that  pose  a  serious  and 
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significant  public  health  concern 
requiring  inunediate  distribution  of 
FDA-approved  patient  information.  This 
provision  would  be  implemented  30 
days  following  pubhcation  of  the  final 
rule. 

To  be  of  value,  product  infon»ation 
must  be  understandable  to  patients.  The 
use  of  overly  technical  language  may 
deter  patients  fix>m  reading  important 
information.  Therefore,  the  proposed 
rule  would  require  that  the  Medication 
Guide  be  written  in  nontechnical 
language,  be  nonpromotional  in  tone  or 
content,  be  based  on  the  professional 
labeling  for  the  drug  product,  and  be 
presented  in  a  uniform  format. 

The  Medication  Guide  would  contain 
a  simunary  of  the  most  important 
information  about  a  drug  product, 
including  the  approved  uses  for  the 
product,  circiunstances  under  which  the 
drug  product  should  not  be  used, 
serious  adverse  reactions,  proper  use  of 
the  product,  cautions  related  to  proper 
use,  and  other  general  information. 

Parties  would  be  permitted  to  request 
an  exemption  for  a  particular  drug 
produtt  from  any  of  the  specific 
requirements  of  the  proposed  rule.  The 
proposed  rule  would  also  permit  the 
agency  to  exempt  or  defer  certain  drug 
products  from  the  requirement  of  a 
Medication  Guide. 

The  proposed  rule  would  require 
manufacturers  to  provide  directly,  or 
supply  the  means  to  provide,  sufficient 
niunbers  of  the  Medication  Guide  to  the 
distributor  or  dispenser  of  a  prescription 
drug  product.  The  dispenser,  in  turn, 
would  be  required  to  provide  the 
Medication  Guide  to  the  patient.  FDA  is 
proposing  to  exempt  qualifying  small 
retail  pharmacy  outiets  from  the 
requirement  to  dispense  a  Medication 
Guide,  except  for  products  packaged  in 
imit-of-use  containers  and  for  products 
which  the  agency  determines  must  be 
dispensed  with  a  Medication  Guide. 

Specific  provisions  of  the  proposed 
rule  are  as  follows: 

A.  Scope  and  Implementation 

Proposed  §  208.1(a)  would  Umit  the 
Medication  Guide  requirements  to 
himian  prescription  drug  products, 
including  biological  drug  products, 
administered  primarily  on  an  outpatient 
basis  without  the  direct  supervision  of 
a  health  professional.  FDA  is  proposing 
this  limitation  because,  as  discussed 
earher  in  this  preamble,  the  agency 
beUeves  that  patients  generally  seek  and 
are  ready  to  receive  and  understand 
information  about  their  drug  products 
after  they  have  received  them.  The 
Medication  Guide  would  serve  as  an  at- 
home  reference  for  patients  when  they 
are  ready  to  self-administer  products. 


The  proposed  rule  requires  that  a 
Medication  Guide  be  dispensed  with 
new  prescriptions,  and  with  refills  if 
requested  by  the  patient.  The  proposed 
rule  would  not  apply  to  prescription 
drug  products  adininistered  in  licensed 
practitioners'  offices  or  institutional 
settings,  such  as  hospitals,  niusing 
homes,  or  other  long-term  care  fadhties, 
because  FDA  believes  that  the 
continuous  presence  of  health 
professionals  in  these  settings  gives 
patients  the  opportimity  to  ask 
questions  about  their  prescription  drug 
products.  The  proposed  rule  also  would 
not  apply  in  emergency  situations 
because  FDA  beUeves  distribution  of  the 
Medication  Guide  in  such  situations 
would  be  impractical.  FDA  has  also 
provided  an  exemption  for  small  retail 
pharmacy  outiets.  Other  dispensers 
which  meet  the  small  business  criteria 
set  forth  in  the  regulations  would  also 
quahfy  for  such  an  exemption. 

Proposed  §  208.1(b)  defers  the 
implementation  of  the  Medication 
Guide  provisions  for  all  affected  drug 
and  biologic  products,  except  for  the 
§  208.1(d)  products,  imtil  a 
determination  is  made  by  FDA  that 
certain  performance  standards  have  not 
been  met. 

Proposed  §  208.1(b)(1)  would  provide 
for  the  Medication  Guide  provisions  for 
all  but  the  §  208.1(d)  products  to  be 
deferred  if  75  percent  of  the  patients 
receiving  new  prescription  drugs  or 
biologies  covered  imder  these 
provisions  receive  useful  patient 
information  5  years  from  the  effective 
date  of  the  final  rule.  If  this  standard  is 
met,  FDA  would  continue  to  monitor 
the  voluntary  efforts  for  distributing 
patient  information.  As  proposed  in 
§  208.1(b)(2),  if,  after  an  additional  6 
years,  95  percent  of  the  patients 
receiving  new  prescription  drugs  or 
biologies  covered  under  these 
provisions  receive  useful  patient 
information,  the  Medication  Guide 
provisions  would  continue  to  be 
deferred,  except  for  the  §  208.1(d) 
products. 

As  described  in  greater  detail 
previously,  the  agency  will  evaluate 
both  the  distribution  and  usefulness  of 
the  information  with  regard  to  specific 
criteria.  Proposed  §  208.1(c)  includes 
the  seven  proposed  components  of  the 
usefulness  standard.  An  extensive 
discussion  of  the  specific  criteria  the 
agency  proposes  to  use  in  evaluating 
achievement  of  the  usefulness  standard 
is  found  in  section  Vni.  of  this 
document.  FDA  is  considering  whether 
the  details  of  these  criteria  should  be 
restated  in  the  codified  language,  and 
invites  comment  on  this  issue. 


Under  Alternative  A,  if  both  of  the 
requirements  in  proposed  §  208.1(b)  are 
met,  the  provisions  of  this  part  would  be 
deferred  for  all  products  except  those 
that  the  agency  determines  pose  S 
serious  and  significant  public  health 
concern  requiring  immediate 
distribution  of  patient  information.  In 
addition,  imder  Alternative  A.  if  both  of 
the  reqiurements  in  proposed  §  208.1(b) 
are  met,  the  agency  intends,  at  that  time, 
to  initiate  notice  and  comment 
rulemaking  to  revoke  §  208.1(b)(1)  and 
(b)(2). 

As  discussed  previously,  under 
Alternative  B,  the  agency  does  not 
intend  to  finalize  §  208.1(b)  and  (c) 
immediately.  Rather,  if  the  performance 
standards  set  forth  in  proposed 
§  208.1(b)  and  (c)  are  not  met,  the 
agency  will  again  seek  pubUc  comment 
on  whether  a  comprehensive  mandatory 
Medication  Guide  program,  as  described 
in  this  dociunent.  should  be 
implemented  or  whether,  and  what, 
other  steps  should  be  taken  to  meet  the 
goals. 

Under  both  alternatives,  proposed 
§  208.1(d)  would  allow  FDA  to  require 
that  FDA-approved  Medication  Guides 
be  distributed  with  certain  prescription 
drug  products.  See  Section  VUI.  of  this 
document  for  a  discussion  of  the  criteria 
that  would  be  used  to  determine  the 
types  of  products  that  may  fall  under 
§  208.1(d). 

B.  Definitions 

Proposed  §  208.3(a)  would  define 
"authorized  dispenser"  as  an  individual 
who  may  legally  dispense  prescription 
drug  products.  FDA  beUeves  that,  in 
most  instances,  the  authorized 
dispenser  will  be  a  pharmacist. 

deposed  §  208.3(b)  would  define  the 
phrase  "dispense  to  patients"  as  the  act 
of  deUvering  a  prescription  drug 
product  to  a  patient  or  an  agent  of  the 
patient.  Because  the  proposed  rule 
would  apply  only  to  drug  products 
dispensed  on  an  outpatient  basis 
wi^out  the  direct  supervision  of  health 
care  professionals,  proposed  §  208.3(b) 
limits  the  scope  of  "dispensing."  For 
instance,  the  definition  of  the  phrase 
"dispense  to  patients"  does  not  include 
the  deUvery  of  a  nonprescription  drug 
product. 

Proposed  §  208.3(c)  would  define 
"distribute"  as  "the  act  of  deUvering 
(other  than  by  dispensing)  a  drug 
product  to  any  person." 

Proposed  §  208.3(d)  would  define 
"distributor"  as  a  person  who 
distributes  a  drug  product.  FDA  notes 
that  its  interpretation  of  a  distributor 
has  traditionally  included  repackers. 
and  would  do  so  here. 
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Proposed  §  208.3(e)  would  define 
"licensed  practitioner"  as  an 
"individual  licensed,  registered,  or 
otherwise  permitted  by  the  jurisidiction 
in  which  the  individual  practices  to 
prescribe  drug  products  in  the  course  of 
professional  practice. " 

Proposed  $208.3(f)  would  define 
"manufacturer"  as  described  in  §§  201.1 
and  600.3(t)  of  this  chapter. 

Proposed  §  208.3(g)  would  define 
"patient"  as  any  individual  with  respect 
to  whom  a  drug  product  is  intended  to 
be,  or  has  been,  used. 

C.  Content  of  a  Medication  Guide 

Proposed  §  208.20  would  describe  the 
content  of  a  Medication  Guide.  As 
stated  earlier,  FDA  beUeves  that  the 
information  in  a  Medication  Guide  must 
be  written  in  language  that  is  easily 
understood  by  patients.  To  ensure  that 
information  in  a  Medication  Guide 
provides  a  comprehensible  and 
objective  description  of  the  drug 
product,  proposed  §  208.20(a)(1)  would 
require  that  information  be  written  in 
EngUsh,  presented  in  lay  language,  and 
would  prohibit  the  use  of  promotional 
language. 

While  FDA  acknowledges  that  there  is 
a  significant  minority  of  U.S.  citizens 
who  speak  Spanish  as  their  primary 
language,  it  hesitates  to  impose  the 
additional  burdens  on  manufacturers 
and  dispensers  that  would  result  from 
requiring  the  availabiUty  of  Medication 
Guides  written  in  Spanish  for  these 
individuals.  FDA  also  recognizes  the 
many  other  population  segments  who 
do  not  speak  English  as  their  primary 
language.  FDA  requests  comments 
concerning  how  it  can  most  fairly  and 
effectively  communicate  patient 
medication  information  to  these 
populations. 

Under  proposed  §  208.20(a)(2),  the 
Medication  Guide  must  be  based  on, 
and  must  not  conflict  with,  the 
approved  professional  labeling  for  the 
drug  product.  The  Medication  Guide 
should,  in  general,  provide  a  lay 
"translation"  of  those  portions  of  the 
professional  labeling  that  are  important 
for  effective  consumer  understanding 
and  use  of  the  product.  This 
"translation"  may  include  sufficient 
background  information  or  context  to 
faciUtate  consumer  understanding. 
Proposed  §  208.20(b)  Usts  s{>ecific  types 
of  information  that  must  be  included  in 
a  Medication  Guide.  Under  proposed 
§  208.20(b)(1),  tile  Medication  Guide 
would  be  required  to  identify  the  drug 
product  brand  name  (e.g.,  trademark 
name  or  proprietary  name),  if  any,  and 
estabUshed  name.  If  the  product  does 
not  have  an  estabUshed  name,  the 
proposed  nile  would  require  that  the 


drug  product  be  designated  by  its  active 
ingredients.  In  addition,  the  Medication 
Guide  would  include  the  phonetic 
spelling  of  the  brand  name  or  the 
estabUshed  name,  whichever  name 
appears  throughout  the  Medication 
Guide. 

Because  many  people  take  a  number 
of  drug  products,  FDA  beUeves  that  it  is 
important  that  patients  be  easily  able  to 
match  a  drug  product  with  the  correct 
Medication  Guide.  Information  could 
include  the  color,  shape,  markings,  and, 
if  appUcable,  the  drug  product's  code 
imprint.  There  are  a  niunber  of  possible 
ways  to  provide  this  information 
including:  (1)  A  separate  identification 
section,  (2)  includijig  the  information  in 
the  personaUzed  section  (this  optional 
section  of  the  Medication  Guide  is 
explained  later  in  the  preamble  to  this 
proposal),  or  (3)  providing  preprinted 
stickers  that  would  be  placed  on  the 
appropriate  Medication  Guide  by  the 
dispenser.  An  example  of  one  way  to 
provide  product  identification 
information  is  displayed  in  the  sample 
Medication  Guides  in  Appendix  C. 

Proposed  §  208.20(b)(2)  would  require 
a  brief  section  concerning  the  most 
important  aspects  of  taking  the  drug 
product.  This  would  include  the 
product's  approved  indications, 
especially  important  instructions  for 
proper  use  of  the  drug,  and  any 
significant  warnings,  precautions, 
contraindications,  serious  adverse 
reactions,  and  potential  safety  hazards. 

Proposed  §  208.20(b)(3)  would  require 
the  Medication  Guide  to  contain  a 
statement  identifying  the  product's 
indications,  that  is,  the  uses  identified 
in  the  indications  and  usage  section  of 
the  approved  professional  labeUng.  The 
Medication  Guide  may  simunarize 
indications  or  omit  rarely  prescribed 
indications. 

Proposed  §  208.20(b)(4)  would  require 
the  Medication  Guide  to  identify  the 
conditions  under  which  the  drug 
product  is  not  to  be  used  for  its  labeled 
indications,  i.e.,  contraindications  to  the 
product's  use.  In  nontechnical  language, 
the  labeling  would  describe  the 
contraindications  specified  in  the 
professional  labeling  for  the  drug 
product,  renunding  the  patient,  for 
example,  to  provide  the  Ucensed 
practitioner  with  relevant  medical 
history  or  information  about  other  drugs 
the  patient  is  taking  that  may  pose  a 
significant  contraindication. 
Contraindications  to  use  may  include  a 
previous  allergic  reaction  to  the 
product,  pregnancy,  the  patient's  use  of 
certain  other  medications,  or  a 
particular  condition  that  might  make  the 
drug  product  less  effective  or  dangerous. 


Proposed  §  208.20(b)(4)  would  also 
require  inclusion  of  the  steps  the  patient 
should  take  to  remedy  the  situation 
should  any  of  the  Usted  circumstances 
apply.  This  may  include  consulting 
with  his  or  her  Ucensed  practitioner 
before  taking  the  drug,  discontinuing 
use  of  the  product,  etc. 

Proposed  §  208.20(b)(5)  would  require 
the  Medication  Guide  to  describe 
precautions  related  to  the  proper  use  of 
the  drug  product.  Under  proposed 
§  208.20(b)(5)(i),  these  precautions 
would  include  activities  the  patient 
should  avoid  while  taking  the  drug  ' 
product,  such  as  driving  or  sunbathing, 
and  Ust  other  drugs,  foods,  or 
substances,  including  alcohol  or  tobacco 
products,  the  patient  should  avoid 
because  they  may  interact  with  the  drug 
product.  The  information  would  help 
patients  use  the  drug  product  in  a  way 
that  would  promote  its  safety  and 
effectiveness. 

Under  proposed  §  208.20(b)(5)(u),  tiie 
Medication  Guide  must  also  contain  a 
statement  regarding  the  product's  use  in 
pregnant  women,  "nie  statement  must 
discuss  any  risks  to  the  pregnant  woman 
or  the  fetus.  Proposed  §  208.20(b)(5)(iu) 
through  (b)(5)(vi)  would  also  require  the 
Medication  Guide  to  contain,  if  > 
appropriate,  precautionary  information 
about  risks  to  a  nursing  infant,  and  any 
information  on  use  and  risks  for 
pediatric,  geriatric,  or  other  identifiable 
patient  populations. 

Proposed  §  208.20(b)(6)(i)  would 
require  the  Medication  Guide  to  Ust  and 
describe  adverse  reactions  associated 
with  the  use  of  the  drug  product  that  are 
serious  or  occur  frequently.  This 
information  would  be  presented  in  a 
manner  that  would  help  patients 
understand  and  remember  it.  Material 
presented  under  this  provision  would 
restate,  in  nonteclmical  langtiage,  the 
information  regarding  the  most 
significant  warnings  and  adverse 
reactions  specified  in  the  professional 
labeling.  In  addition,  where  appropriate, 
the  Medication  Guide  should  inform  the 
patient  what  to  do  if  they  occur. 

Organizing  and  explaining  adverse 
reaction  information  for  different  drug 
products  may  vary.  For  example, 
adverse  reactions  might  be  organized  by 
the  organ  systems  in  which  they  occur, 
by  their  severity,  by  the  frequency  with 
which  they  occur,  by  a  combination  of 
these  approaches,  or  by  any  other 
appropriate  method  that  would  provide 
patients  with  the  information.  In 
contrast  to  the  professional  labeling, 
which  often  contains  an  exhaustive  Ust 
of  associated  adverse  reactions, 
regardless  of  their  frequency,  the 
Medication  Guide  should  only  Ust  those 
adverse  reactions  that  are  meaningful  to 
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the  patient,  in  terms  of  seriousness,  and/ 
or  frequency. 

Proposed  §208.20(b)(6)(ii)  would 
require  the  Medication  Qiide  to  discuss 
the  risks,  if  any,  to  the  patient  of 
developing  a  tolerance  to  or  a 
dependence  upon  the  drug  product. 

Proposed  §  208.20(b)(7)  would  require 
information  concerning  the  proper  use 
of  the  drug  product.  Studies  indicate 
that  many  patients  do  not  take 
prescription  drugs  properly  (ReCs.  3  and 
4).  Consequently,  proposed 
§208.20(b)(7)(i)  would  require  a 
statement  stressing  the  importance  of 
adhering  te  the  dosing  instructions. 
Under  proposed  §  208.20(b)(7)(ii),  the 
Medication  Guide  would  also  contain 
any  special  instructions  on  how  to 
administer  the  drug;  for  example,  proper 
dosing  intervals,  whether  the  drug 
should  be  taken  with  food,  or  at  a  period 
of  time  before  or  after  eating.  For 
products  such  as  inhalers,  injectables, 
skin  patches,  and  so  on,  that  have 
special  instructions  for  administration, 
these  instructions  should  be  referenced 
in  the  Medication  Guide. 

Proposed  §  208.20(b)(7)(lii)  Mrould 
require  a  statement  of  what  a  patient 
should  do  in  case  of  an  overdose,  i.e., 
contact  the  local  poison  control  center 
or  hospital  emergency  room.  Since  FDA 
notes  that  a  significant  number  of 
patients  fail  to  adhere  to  the  dosing 
regimen,  proposed  §  208.20(b)(7)(iv) 
would  require  a  statement  of  what  a 
patient  should  do  if  the  patient  misses 
taking  a  schedided  dose. 

Proposed  §  208.20(bK8)  would  also 
require  the  Medication  Guide  to  contain 
general  information  about  the  safe  and 
effective  use  of  prescription  drug 
products. 

Patients  may  become  concerned  if 
their  Medication  Guide  does  not  include 
the  pxirpose  for  which  their  health 
professional  prescribed  the  product. 
Therefore,  proposed  §  208.20(b)(8)(i) 
would  require  inclusion  of  the  verbatim 
statement  that  "Medicines  are 
sometimes  prescribed  for  piuposes  other 
than  those  Usted  in  a  Medication 
Guide."  This  statement  would  be 
Juxtaposed  with  a  statement 
encouraging  the  patient  to  discuss  any 
questions  or  concerns  about  the  drug 
product  with  a  health  professional. 

Although  health  professionals 
understand  that  approved  products  may 
be  prescribed  for  other  than  FDA- 
approved  indications,  patients  typically 
do  not  possess  this  knowledge. 
Therefore,  it  is  appropriate  to  advise 
them  of  this  fact,  and  that  they  should 
bring  any  concerns  they  may  have  to  the 
attention  of  a  health  professional.  FDA 
believes  that  these  dlsclosiues  provide 
the  necessary  context  to  ensure  that 


patients  will  comprehend  effectively 
medication  information.  The  agency 
stresses,  however,  that  such 
"contextual"  disclosure  is  inappropriate 
for  professional  labeling,  whidi  is 
directed  at  health  professionals  who  are 
already  aware  of  their  freedom  to 
prescribe  medicines  as  they  see  fit,  as 
part  of  the  practice  of  their  profession. 

FDA  also  notes  that  this  statement  is 
an  acknowledgment  about  the  use  of 
medicines  in  general,  not  about  any 
particular  product.  The  agency  will  not 
sanction  the  use  of  this  or  similar 
statmnents  concerning  unapproved  uses 
in  promotional  labeling  and  advertising 
for  specific  products. 

Proposed  §  208.20(b)(8)(i)  would  also 
require  a  statement  noting  that 
professional  labeling  for  drug  products 
may  be  available  from  the  patient's 
authorized  dispenser  or  licensed 
practitioner.  Many  individuals, 
including  some  pharmacists  and 
Ucensed  practitioners,  erroneously 
believe  that  State  or  Federal  law 
prohibits  providing  a  drug  product's 
professional  package  insert  to  patients. 
Moreover,  the  professional  labeling  for  a 
drug  product  provides  the  most  detailed 
and  comprehensive  information  about 

Erescription  drug  products  and  should 
e  available  to  any  patient  upon  request. 
Although  the  professional  labeling  for  a 
drug  product  may  be  too  technical  for 
many  patients  to  tmderstand,  patients 
shotild  be  encouraged  to  learn  more 
about  their  medications  and  may  seek  to 
dxamine  professional  labeling. 
Authorized  dispensers  and  Ucensed 
practitioners  are  able  to  answer 
questions  about  the  professional 
labeling  and  thereby  reduce  the  amount 
of  confiision  produced  by  its  technical 
language. 

Proposed  §  208.20(b)(8)(ii)  would  - 
require  a  statement  informing  the 
patient  that  the  drug  product  has  been 
prescribed  for  the  sole  purpose  of 
treating  the  patient's  condition  and 
must  not  be  used  for  other  conditions  or 
given  to  other  persons.  This  statement  is 
intended  to  caution  against  the  dangers 
of  self-diagnosis  and  lay  diagnoses  in 
general.  A  licensed  practitioner 
prescribes  a  particular  drug  to  treat  a 
certain  condition  in  a  certain 
individtial.  Use  of  the  drug  by  lay 
persons  to  treat  another  condition  in  the 
same  individual  may  be,  at  best, 
ineffective  and,  at  worst,  directly 
hazardous  to  a  patient's  health  or 
indirectly  hazardous  by  delaying  proper 
diagnosis  and  treatment.  Use  of  the  drug 
by  another  individual,  without  a 
professional  evaluation  of  the 
individual's  medical  condition  and 
history,  could  be  life-threatening. 


Section  208.20(b)(8)(iii)  would  require 
the  manufacturer's,  packer's,  or 
distributor's  name  and  address;  or  the 
name  and  address  of  the  dispenser  of 
the  drug  product;  or  for  biological 
products,  the  name,  address,  and  license 
niunber  of  the  manufacturer.  This 
information  could  assist  the 
manufacturer  or  distributor  and  FDA  in 
tracing  and.  if  necessary,  recalling  the 
drug  product.  Furthermore,  providing 
names  and  addresses  would  enable 
patients  to  contact  a  manufactiuer  or 
distributor  if  they  have  any  questions 
about  the  drug  product. 

Section  208.20(b)(8)(iv)  would  require 
the  date  of  the  most  recent  revision  to 
the  Medication  Guide.  This  will  enable 
patients  and  authorized  dispensers  with 
multiple  versions  of  a  Medication  Guide 
to  determine  which  Medication  Guide 
contains  the  most  ciuxent  information. 

The  contents  of  a  Medication  Guide 
may  vary  based  on  the  product's  dosage 
form,  bioavailabiUty,  or  extent  of 
systemic  exposiu«,  as  stated  in  the 
product's  labeling.  For  example,  some 
topical  prescription  drug  products  that 
are  not  systemically  absorbed  may  not 
require  a  statement  regarding  the 
activities,  drugs,  foods,  or  other 
substances  that  a  patient  should  avoid 
when  taking  the  cmig  product,  or 
information  on  risks  from  use  of  the 
drug  product  during  pregnancy,  labor, 
delivery,  or  ntusing.  FDA  encourages 
manufEicturers,  distributors,  and  others 
who  have  questions  on  the  preparation 
or  content  of  their  Medication  Guide  to 
contact  FDA. 

The  Medication  Guide  shall  be 
dispensed  as  approved  by  FDA  without 
the  inclusion  of  any  additional 
information.  However,  authorized 
dispensers  may,  and  are  encouraged  to, 
personalize  the  Medication  Guide 
document  by  including,  for  example, 
the  prescription  number,  the  name, 
address,  and/or  telephone  number  of  the 
authorized  dispenser  and/or  licensed 
practitioner,  and  information  personally 
identifying  the  patient  and  relevant 
demographic  or  medical  information 
(that  does  not  violate  the  patient's 
privacy).  This  information  may  precede 
or  follow  the  required  information  in 
the  Medication  Guide,  but  in  no 
instance  should  the  information  be  more 
prominent  or  obscure  any  required 
information.  Authorized  dispensers  and 
Ucensed  practitioners  are  also  permitted 
and  encouraged  to  supply  special 
instructions  regarding  the  product's  use 
directly  before  or  foUowing  information 
in  the  Medication  Guide. 

D.  Format  for  a  Medication  Guide 

FDA  beUeves  that  the  Medication 
Guide  should  have  a  uniform  format  so 
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patients  can  become  famiUar  with  the 
type  and  location  of  specific 
informatian.  The  proposed  rule  would 
require  the  Medication  Guide  to  contain 
identical  section  headings,  a  consistent 
order  of  information,  the  use  of 
highUghting  techniques,  and  a 
minimum  type  size. 

A  "shell"  of  the  proposed  uniform 
format  is  displayed  in  Appendix  A  of 
this  document.  FDA  chose  difi^erent 
drugs  to  iUustrate  the  imifonn  format, 
and  these  examples  may  be  found  in 
Appendix  B  of  Uiis  document.  Examples 
of  me  Medication  Guide  using 
alternative  formats  are  displayed  in 
Appendix  C  of  this  docvunent.  FDA 
invites  comment  on  these  alternative 
formats.  These  Medication  Guide 
models  were  prepared  solely  by  FDA  for 
iUustrative  purposes  and  do  not 
represent  approved  labeling  by  the 
agency. 

The  proposed  rule  would  allow  the 
Medication  Guide  to  reach  consiuners 
through  a  variety  of  methods,  ranging 
from  traditional  preprinted  inserts  to 
state-of-the-art,  computer-generated 
material.  The  agency  recognizes  that  the 
level  of  information  technology  varies 
widely  across  the  country.  For  instance, 
while  most  pharmacies  are  now 
equipped  with  computers,  both. the 
abiUty  to  access  outside  materials  and 
the  print  quaUty  of  computer-generated 
documents  can  vary  greatly,  llius,  the 
proposed  Medication  Guide  regulations 
are  designed  to  accommodate  ihese 
varying  levels  of  technology  and  not 
hinder  technological  advances  or 
improvements  in  the  transmission  of 
patient  information. 

Proposed  §  208.22(a),  would  estabUsh 
a  minimum  10-point  type  size  for  the 
Medication  Guide  (1  point  =  0.0138 
inches).  This  requirement  appUes  to  all 
sections  of  the  Medication  Guide  except 
the  name  and  address  of  the 
manufacturer  and  the  revision  date. 
FDA  beUeves  that  this  type  size  is 
necessary  to  faciUtate  easy  reading  by 
elderly  patients.  However,  as  legibiUty 
is  determined  by  additional  graphic 
factors,  proposed  §  208.22(b)  would 
require  that  the  print  be  legible  and 
clearly  presented. 

Adoitionally,  FDA  is  proposing  to 
amend  the  professional  labeling 
regulation  at  21  CFR  201.57,  which 
requires  the  professional  labeling  to 
reprint,  in  its  entirety,  any  patient 
labehng  for  a  drug  product.  The 
proposed  amendment  would  clarify  that 
the  10-point  minimum  type  size  does 
not  apply  to  any  patient  labeling  or 
Medication  Guide  that  is  reprinted  in 
the  professional  labeUnc. 

FDA  recognizes  that  me 
communication  of  important 


information  requires  graphic  emphasis 
to  highUght  certain  portions  of  the  text. 
The  graphic  emphasis  selected  should 
be  appropriate  to  the  particular  method 
of  printing  the  Medication  Guide.  Thus, 
while  multiple  colors  may  be  used  for 
emphasis  In  preprinting  the  Medication 
Guide,  the  use  of  dot-matrix  computers 
would  require  boldfacing,  underlining, 
or  some  Uther  highUghting  method. 

As  stated  earUer  in  the  preamble,  the 
agency  acknowledges  that  there  are 
many  forms  of  commercially  available, 
consumer-oriented  medication 
information.  To  enable  patients  to 
recognize  that  the  Medication  Guide  is 
the  "official"  patient  labeUng  for  a 
particular  drug  product,  proposed 
§  208.22(c)  would  require  every 
Medication  Guide  to  contain  the  words 
"Medication  Guide"  prominently  at  the 
top  of  the  first  page  of  each  Medication 
Guide.  It  would  also  require,  at  the 
bottom  of  the  Medication  Guide,  the 
verbatim  statement  that  "This 
Medication  Guide  has  been  approved  by 
the  U.S.  Food  and  Drug 
Administration."  Section  208.22(d) 
would  require  the  brand  and  established 
name  to  be  prominently  displayed.  The 
estabUshed  name  shall  not  be  less  than 
one-half  the  height  of  the  brand  name. 

In  order  to  organize  the  information  in 
the  Medication  Guide,  proposed 
§  208.22(e)  would  require  that  the 
content  requirements  Usted  in  §  208.20 
be  placed  under  specified  headings. 
These  headings  would  also  be  placed  in 
a  specified  order  so  that  the  patient  can 
easily  find  the  information.  The 
proposed  headings  are  in  question  form 
and  would  include: 

(1)  "What  is  the  most  important 
information  I  should  know  about  (name 
of  drug)?;" 

(2)  "What  is  (name  of  drug)?;" 

(3)  "Who  should  not  take  (name  of 
drug)?;" 

(4)  "How  should  I  take  (name  of 
drug)?;" 

(5)  "What  should  I  avoid  while  taking 
(name  of  drug)?;" 

(6)  "What  are  the  possible  side  effects 
of  (name  of  drug)?" 

The  Medication  Guides  for  certain 
drugs  may  require  additional  headings, 
e.g.,  "How  should  I  store  (name  of 
drug)?"  (See  Ceclor  for  oral  suspension 
drafi  Medication  Guide  in  Appendix  B 
of  this  document.) 

The  agency  invites  comments  on 
alternative  headings.  Examples  of 
alternative  headings  appear  in  the 
Medication  Guide  models  pubUshed  in 
Appendix  C  of  this  doounent. 

In  developing  these  model  Medication 
Guide  formats,  FDA  has  reviewed  the 
formats  used  in  a  variety  of  patient 
information  leaflet  systems  and  in 


patient  information  books.  The  agency 
has  tentatively  concluded  that  the 
preferred  format  is  the  one  that  provides 
consiuners  with  questions  about  their 
medication  and  answers  to  these 
questions  and  that  organizes  the 
information  in  a  way  similar  to  the 
professional  labeUng.  This  will  help 
manufacturers  to  prepare  the 
Medication  Guide  and  place 
information  in  a  consistent  section  of 
the  Medication  Guide.  Patients  will 
obtain  information  that  is  consistent 
with  professional  labeling.  FDA  intends 
to  evaluate  this  (and  other  possible) 
formats  during  the  comment  period  for 
this  proposal. 

FDA  recognizes  that  there  are 
important  differences  between  labeUng 
directed  toward  professionals  and  the 
Medication  Guide  directed  toward 
patients.  The  format  for  the  Medication 
Guide  should  help  emphasize  the  most 
important  information  the  patient  needs 
to  know  to  use  the  drug  product 
properly  and  to  communicate  with  his 
or  her  health  care  professional.  Major 
sections  of  the  professional  labeUng, 
such  as  the  Clinical  Pharmacology 
section,  that  are  useful  to  health  care 
professionals,  are  not  Ukely  to  be  as 
useful  to  patients  (although  conclusions 
from  that  section,  such  as  effects  of  food 
on  absorpUon,  may  be  important). 
Similarly,  other  information,  such  as 
complete  Usts  of  reported  adverse 
reactions,  may  overwhelm  the  patient  or 
obscure  the  most  important  information. 
Thus,  to  faciUtate  the  communication  of 
information  to  patients  in  a  meaningful 
fashion,  the  Medication  Guide  wiU  be 
expected  to  summarize  and  distill  the 
contents  of  the  professional  labeUng 
into  terms  that  are  more  understandable 
and  useful  to  the  layperson.  On  the 
other  hand,  it  is  not  expected  that  the 
Medication  Guide  wiU  omit  serious  or 
potentially  adverse  consequences  of 
using  the  medicine  that  are  important 
forpatients  to  know. 

FDA  will  also  permit  the  addition  of 
"contextual"  information,  not  included 
in  the  professional  labeling,  to  help 
patients  understand  the  labeling 
information  despite  their  lack  of 
background  and  training  in  medicine. 

FDA  is  aware  that  excessive  length 
may  discourage  use  of  Medication 
Guides  and  interfere  with  the 
communication  of  important  messages. 
FDA  will  therefore  attempt  to  limit  the 
amoimt  of  information  included  in  the 
MedicaUon  Guide,  focusing  on  and 
emphasizing  the  most  important 
information  for  the  patient  (e.g..  by 
changes  in  typeface,  use  of  white  space 
or  contrast,  underlining).  The 
Medication  Guide  samples  reprinted  in 
the  appendices  to  this  document 
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provide  examples  of  how  FDA  believes 
a  Medication  Guide  should  be 
formatted,  composed,  and  otherwise 
structuiied  for  the  patient.  In  addition  to 
inviting  general  comments  on  these 
formats,  FDA  invites  comments  on 
whether  the  Medication  Guide  should 
be  printed  on  paper  of  a  specific  size 
and  whether  a  page  limit  (e.g.,  two 
pages]  is  appropriate. 

E.  Distributing  and  Dispensing  of  a 
Medication  Guide 

The  proposed  rule  is  intended  to 
ensiu^  that  consumers  receive  patient 
labeling  information,  but  permits 
manufactiuers,  distributors,  and 
dispensers  to  provide  information  in 
addition  to  that  required  under  the 
proposed  rule.  The  agency  has  designed 
the  distribution  and  dispensing 
requirements  to  be  flexible  and  to 
accommodate  the  increased  use  of 
computers  and  other  technological 
advances  in  pharmacies. 

Proposed  §  208.24(a)  would  establish 
distribution  requirements  for  drug 
products  in  finished  dosage  form  that 
are  packaged  in  large  volume 
containers.  Under  the  proposal,  a 
manufacturer  that  ships  a  large  volume 
container  of  a  finished  dosage  form  to  a 
distributor  or  an  authorized  dispenser 
would  be  required  to  provide  the 
Medication  Guide  in  sufficient  niunbers, 
or  the  means  to  produce  the  Medication 
Guide  in  sufficient  numbers  to  enable 
the  authorized  dispenser  to  provide  a 
Medication  Guide  to  each  patient 
receiving  the  drug  product. 

The  reference  to  the  "means  to 
produce  the  Medication  Guide  in 
sufficient  numbers"  signifies  that  a 
manufacturer  is  not  limited  to  providing 
hard  copies  of  the  Medication  Guide  to 
its  distributors  and  authorized 
dispensers.  Instead,  the  manufacturer 
can  satisfy  its  distribution  requirements 
by  giving  distributors  and  authorized 
dispensers  the  "means"  to  produce  the 
Medication  Guide  in  sufficient  numbers. 
For  example,  the  manufactiuer  could 
provide  computer  software  that  enables 
the  distributor  or  authorized  dispenser 
to  print  the  Medication  Guide.  However, 
FDA  cautions  that  if  a  manufacturer 
elects  to  give  distributors  and 
authorized  dispensers  the  "means"  to 
produce  the  Medication  Guide,  it  must 
give  the  individual  distributor  or 
authorized  dispenser  an  effective 
means,  including  resources  and 
materials,  to  produce  the  Medication 
Guide.  In  other  words,  FDA  would  not 
consider  a  manufoctiirer  to  have 
complied  with  its  regulatory  obligations 
if  it  gave  incompatible  software  to  a 
distributor  or  authorized  dispenser  or 
provided  items  that  would  require  the 


distributor  or  authorized  dispenser  to 
purchase  other  machines,  goods,  or 
services  in  order  to  produce  a 
Medication  Guide. 

For  each  drug  product  requiring  a 
Medication  Guide,  proposed 
§  208.24(a)(2)  would  require 
manufacturers  to  place  a  label  on  each 
large  volume  container  of  finished 
dosage  form  instructing  authorized 
dispensers  to  distribute  the  Medication 
Guide.  This  is  necessary  because  FDA 
intends  to  phase  in  Medication  Guide 
requirements,  and  authorized 
dispensers  will  need  to  know  which 
drug  products  have  required  patient 
labeling  and  which  ones  do  not  yet  have 
such  requirements. 

The  proposed  rule  would  establish 
similar  requirements  for  distributors 
who  provide  drug  products  to 
authorized  dispensers. 

FDA  recognizes  the  complexity  of  the 
drug  distribution  system  and  encourages 
the  development  of  innovative  methods 
to  meet  the  requirements  of  this  section. 
The  agency  intends  to  consult  with 
interested  parties  so  that  distribution 
problems  may  be  identified  and 
solutions  developed. 

For  drugs  in  unit-of-use  containers, 
proposed  §  208.24(c)  would  require  the 
manufacturer  and  distributor  to  provide 
the  Medication  Guide  with  each 
package  that  is  intended  to  be  dispensed 
to  patients.  The  agency  notes  that  this 
requirement,  if  finalized,  would  be 
consistent  with  EC  requirements  on 
patient  leaflets  in  unit-of-use  packaging. 

The  proposed  rule,  at  §  208.24(d), 
would  also  enable  manufacturers  and 
distributors  to  have  other  persons  meet 
their  distribution  and  dispensing 
requirements.  For  example, 
manufactiuers  could  enter  into  a 
contract  with  a  third  pariy  to  provide 
the  Medication  Guide  to  distributors 
and  dispensers.  Such  third  party 
information  systems  already  exist  in 
other  contexts;  for  example,  the  agency 
is  aware  that  a  third  party  vendor 
routinely  collects  and  publishes  drug 
identification  information  which  poison 
control  centers  and  other  health 
organizations  use  to  identify  drug 
products. 

Proposed  §  208.24(e)  would  require, 
in  the  absence  of  an  exemption  imder 
proposed  §  208.26,  that  an  authorized 
dispenser  provide  a  Medication  Guide 
to  die  patient  (or  the  patient's  agent)  at 
the  time  a  prescription  drug  product  is 
dispensed  imder  a  new  prescription, 
and  when  requested  by  the  patient  for 
refill  prescriptions. 

Section  510  of  the  act  (21  U.S.C.  360) 
requires  all  persons  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  to 


register  with  FDA  and  provide  the 
agency  with  a  List  of  drug  products  in 
commercial  distribution.  Under  section 
510(g)(1)  of  the  act,  however, 
pharmacies  which  conform  to  local 
laws,  which  are  regularly  engaged  in 
dispensing  prescription  drugs  upon 
prescriptions  of  licensed  practitioners, 
and  which  do  not  manufactiue,  prepare, 
propagate,  compound,  or  process  drugs 
for  sale  other  than  in  the  regular  coiuse 
of  dispensing  drugs  at  retail,  are  exempt 
from  the  registration  and  listing 
requirements.  The  preparation  and/or 
distribution  of  Medication  Guides  by  a 
pharmacy  does  not  diminish  this 
exemption.  Accordingly,  under 
proposed  §  208.24(f),  authorized 
dispensers  are  not  subject  to  section  510 
of  the  act  solely  because  of  an  act 
performed  by  the  authorized  dispenser 
to  comply  with  this  regulation. 

F.  Exemptions  and  Deferrals 

The  regulatory  requirements 
presented  in  proposed  §  208.20  are 
intended  to  be  exhaustive  as  to  the 
content  of  Medication  Guides. 
Nevertheless,  FDA  realizes  that  some 
requirements  in  proposed  §  208.20  may 
be  inapplicable,  unnecessary,  or 
contrary  to  a  patient's  best  interests  for 
a  particular  drug  product.  Accordingly, 
proposed  §  208.26(a)  would  advise 
manufactiuers  to  contact  FDA  if  they 
believe  that  certain  requirements  are 
inapplicable,  unnecessary,  or  contrary 
to  the  patient's  best  interest. 

Proposed  §  208.26(a)  would  also  allow 
FDA  to  determine  that  certain 
information  should  be  omitted  fix>m  the 
Medication  Guide  for  a  particular  drug 
product.  This  determination  would 
occur  at  the  time  a  Medication  Guide 
was  submitted  as  part  of  a  marketing 
application.  The  agency  may  also,  on  its 
own  initiative  or  in  consultation  with  a 
manufacturer,  determine  that  any  or  all 
of  the  Medication  Guide  requirements 
should  be  deferred  or  exempted  for  a 
specific  drug  product. 

The  agency  expects  that  the 
Medication  Guide  will  facilitate 
communication  between  the  health 
professional  and  patient,  thereby 
enhancing  the  proper  use  of 
prescription  drug  products  and  helping 
to  reduce  the  incidence  of 
noncompliance  and  adverse  reactions. 
FDA  emphasizes,  however,  that  the     . 
Medication  Guide  is  not  intended  to 
displace  or  substitute  for  professional 
judgment  A  practitioner  may  feel  that, 
in  certain  cases,  a  patient  may  be 
adversely  affected  by  the  contents  of  a 
Medication  Guide. 

Consequently,  under  proposed 
§  208.26(b),  the  authorized  dispenser  of 
a  prescription  drug  product  would  not 
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be  lequired  to  provide  a  Medication 
Guide  to  a  patient  if  the  licensed 
practitioner  who  prescribes  the  drug 
product  directs  that  the  Medication 
Guide  be  withheld.  The  agency  believes 
that  prescribers  should  not  direct 
dispensers  to  routinely  withhold  a 
Medication  Guide  from  patients  but 
should  do  so  only  when  it  is  in  the  best 
interests  of  the  specific  patient 
involved. 

In  addition,  FDA  believes  that 
authorized  dispensers,  as  a  result  of 
their  personal  contact  with  a  specific 
patient  or  a  patient's  family,  often  have 
information  relevant  to  a  decision  to 
withhold  a  Medication  Guide  for  a 
specific  product.  For  example,  an 
elderly  patient  functioning  at  a 
relatively  low  level  of  awareness  of  his 
cancer  may  have  been  prescribed  a 
product  thiat  provides  only  palliative 
care,  or  a  schizophrenic  patient  may 
have  been  prescribed  a  clearly  anti- 
psychotic  drug.  Under  such 
circumstances,  the  patient,  and  the 
course  of  therapy,  may  be  adversely 
affected  by  the  contents  of  a  Medication 
Guide.  Under  these  circumstances, 
where  there  are  significant  concerns 
about  potential  adverse  effects  of  a 
Medication  Guide,  FDA  would  permit 
authorized  dispensers  to  use  their 
professional  judgment  in  determining 
whether  a  particular  patient  would  be 
best  served  by  withholding  the 
Medication  Guide  for  a  particular 
product.  However,  such  an  action 
should  be  based  on  the  professional 
judgment  of  the  authorized  dispenser  in 
each  specific  situation,  and  Medication 
Guides  should  not  routinely  be 
withheld  for  specific  drug  classes  or 
specific  patient  characteristics.  The 
agency  invites  comments  on  how  best  to 
implement  this  exemption. 

FDA  notes  that  unoer  proposed 
§  208.26(b),  the  authorized  dispenser 
must  provide  the  Medication  Guide  to 
any  patient  who  requests  one.  In 
addition,  FDA  has  determined  that  for 
particular  products  patient  information 
shotdd  be  provided  to  all  patients. 
Section  208.26(b)  therefore  provides 
that  this  exemption  does  not  apply  if 
FDA  determines  that  a  Medication 
Guide  for  a  particular  product  should  be 
provided  to  all  patients  under  all 
circumstances. 

Proposed  §  208.26(c)  would  permit 
manufacturers,  distributors,  or 
authorized  dispensers  to  provide  drug 
products  without  a  Medication  Guide  in 
emergency  situations  and  in  cases 
where  the  manufacturer,  distributor,  or 
authorized  dispenser  has  made  a  good 
Caith  effort  to  obtain  a  Medication  Guide 
for  the  drug  product,  but  does  not  have 
a  Medication  Guide  available  for  the 


patient.  The  manufacturer,  distributor, 
or  authorized  dispenser  would  be 
required  to  document  its  good  faith 
effort  to  obtain  a  Medication  Guide. 
This  provision  is  intended  to  address 
those  situations  where  the  Medication 
Guide  is  unavailable  and  would  not 
prohibit  authorized  dispensers  from 
providing  a  prescription  drug  product  to 
a  patient.  For  example,  if  an  authorized 
dis]>enser  is  utilizing  computer- 
generated  Medication  Guides  and  the 
computer  system  breaks  down,  or  if  an 
authorized  dispenser  had  exhausted  its 
supply  of  the  Medication  Guide  for  a 
particular  drug  product  and  was  unable 
to  secure  an  additional  supply  of  the 
Medication  Guide,  proposed  §  208.26(c) 
would  permit  the  authorized  dispenser 
to  provide  the  drug  product  to  the 
patient  without  a  Medication  Guide. 

Proposed  §  208.26(d)  would  exempt 
certain  authorized  dispensers  from  the 
requirement,  in  §  208.24(e),  to  provide  a 
Medication  Guide  directiy  to  each 
patient  when  dispensing  a  prescription 
drug  product.  This  proposed  exemption 
would  apply  to  retail  pnannacy  outlets 
or  other  dispensers  which:  (1)  Dispense, 
on  average  during  the  previous  calendar 
year,  no  more  than  300  outpatient 
prescription  drugs  per  week;  (2)  have 
gross  annual  sales  of  no  more  than  S5.0 
million  or  are  part  of  a  business  entity 
(i.e.,  sole  proprietorship,  partnership,  or 
corporation)  that  has  gross  aimual  sales 
of  no  more  than  $5.0  million;  and  (3) 
make  available  to  patients  a  compilation 
of  current  Medication  Guides  for 
reading  in  the  drug  product  dispensing 
area. 

FDA  is  proposing  this  exemption 
because  it  has  determined,  based  on  the 
agency's  regulatory  impact  analysis  in 
section  Xn.  of  this  document,  that  the 
proposed  regulation  would  have  a 
significant  economic  impact  on  the 
operations  of  many  smaller  retail 
pharmacy  ouUets.  Many  larger 
pharmacies — members  of  chain  drug 
stores  and  pharmacies  in  large  food/ 
drug  combination  stores — have 
computerized  systems  that  can  be  used 
in  dispensing  Medication  Guides  to 
patients.  Smaller  pharmacies,  however, 
will  generally  need  to  purchase 
computer  equipment  or  they  will  incur 
costs  for  lost  time  and  storage  space  by 
using  preprinted  Medication  Guides. 

This  proposed  exemption  would  not 
apply  to  drugs  dispensed  in  unit-of-use 
containers.  In  this  situation,  the  impact 
of  the  proposed  regulation  on  smaller 
pharmacies  would  be  less  because  the 
drug  product  is  individually  prepared 
for  the  patient  by  the  manufacturer,  and 
already  includes  the  Medication  Guide. 

In  addition,  the  proposed  exemption 
would  not  apply  when  the  agency 


determines,  for  safety  or  other  reasons, 
that  a  particular  drug  product  must  be 
dispensed  with  a  Medication  Guide.  For 
example,  FDA  currently  requires  that 
patient  labeling  must  be  dispensed  with 
Accutane  to  ensure  its  safe  use,  i.e.,  to 
warn  patients  about  its  association  with 
birth  defects. 

Exempted  pharmacies  must  maintain 
a  current  compilation  of  Medication 
Guides  available  for  consumers  to 
consult  in  an  accessible  area,  such  as 
near  the  counter  or  the  patient 
counseling  area. 

This  proposed  exemption  is  intended 
to  lessen  the  economic  impact  of 
complying  with  the  proposed 
Medication  Guide  dispensing 
requirements  for  smaller  pharmacies 
and  other  dispensers.  FDA  invites 
general  comments  on  this  exemption 
and  specific  conunents  on  the  proposed 
threshold  level  (300  prescriptions  per 
week)  and  whether  this  proposed 
exemption  should  be  permanent  or 
merely  extend  the  time  necessary  for 
smaller  pharmacies  to  comply  with  the 
exemption,  for  example  by  providing  a 
10-year  extension  for  small  businesses 
to  comply  with  the  requirements. 

G.  Miscellaneous  Amendments 

The  proposed  rule  would  also  amend 
the  provisions  pertaining  to  NDA's, 
product  license  applications  (PLA's) 
and  abbreviated  new  drug  applications 
(ANDA's)  and  abbreviated  antibiotic 
drug  applications  (AADA's)  to  require 
appUcants  to  include  a  Medication 
Guide  as  part  of  their  labeling.  The 
agency  intends  to  review  the  Medication 
Guide  along  with  the  proposed 
professional  labeling  for  the  drug 
product  or  review  the  Medication  Guide 
as  it  would  review  any  proposed 
fabeling  change  for  a  drug  product  that 
requires  prior  approval.  Although  the 
Medication  Guide  program  would  be 
implemented  gradually  if  the 
performance  standards  are  not  met,  its 
requirements  would  ultimately  apply  to 
all  prescription  drug  products  that 
patients  primarily  self-administer 
without  the  direct  supervision  of  a 
health  care  professional.  Therefore,  as 
labeling,  the  proposed  rule  would 
expressly  require  that  the  Medication 
Guide  be  submitted  as  part  of  an  NDA. 
PLA,  or  ANDA. 

For  appUcants  with  approved 
products,  the  proposed  rule  would 
amend  the  regulations  governing 
supplemental  applications  to  require 
applicants  to  obtain  prior  FDA  approval 
of  any  change  to  a  Medication  Guide. 
FDA  is  proposing  to  require  prior 
approval  of  such  changes,  including  the 
addition  of  any  warning  or  adverse 
reaction,  or  even  minor  editorial 


44210 


Federal  Register  /  Vol.  60.  No.  164  /  Thursday,  August  24.  1995  /  Proposed  Rules 


changes.  As  stated  earUer,  the 
Medication  Guide  is  directed  to 
consumers  who  may  be  distracted  or 
overwhelmed  by  excessive  information. 
Consequently,  the  agency  will  attempt 
to  ensure  that  the  Medication  Guide 
contains  information  that  consumers 
should  know  and  can  understand. 

XL  Legal  Aothcnity 

The  act  (21  U.S.C.  321  et  seq.) 
authorizes  FDA  to  reg\ilate  the 
marketing  of  drug  products  so  that  the 
products  are  safe  and  effective  for  their 
intended  uses  and  are  properly  labeled. 
In  order  to  carry  out  the  pubUc  health 
protection  purposes  of  the  act,  FDA:  (1) 
Monitors  drug  manufacturers  and 
distributors  to  help  make  certain  that 
drug  products  are  manufactured  and 
distributed  under  conditions  that  ensuire 
their  identity,  strength,  quality,  and 
purity;  (2)  approves  new  drugs  for 
marketing  only  if  they  have  been  shown 
to  be  safe  and  effective;  and  (3)  monitors 
drug  labeling  and  prescription  drug 
advertising  to  help  ensure  that  they 
provide  acciuate  information  about  drug 
products. 

A  major  part  of  FDA's  efforts 
regarding  the  safe  and  effective  use  of 
drug  products  involves  FDA's  review, 
approval,  and  monitoring  of  drug 
labeling.  Under  section  502(a)  of  the  act 
(21  U.S.C.  352(a)),  a  drug  product  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular.  In 
addition,  under  section  505(d)  and  (e)  of 
the  act  (21  U.S.C.  355(d)  and  (e)),  FDA 
must  refuse  to  approve  an  application 
and  may  vsrithdraw  the  approval  of  an 
application  if  the  labeUng  for  the  drug 
is  false  or  misleading  in  any  particiilar. 

Section  201  of  the  act  (21  U.S.C.  321). 
the  "Definitions"  section  of  the  act. 
describes  the  concept  of  "misleading" 
in  the  context  of  labeling  and 
advertising.  Section  201(n)  of  the  act  (21 
U.S.C.  321(n))  explicitly  provides  that  in 
determining  whether  the  labeling  of  a 
drug  is  misleading,  there  shall  be  taken 
into  account  not  only  representations  or 
suggestions  made  in  the  labeling,  but 
also  the  extent  to  which  the  labeUng 
fails  to  reveal  facts  that  are  material  in 
light  of  such  representations  or  material 
with  respect  to  the  consequences  which 
may  result  from  use  of  the  drug  product 
imder  the  conditions  of  use  prescribed 
in  the  labeling  or  imder  customary  or 
usual  conditions  of  use. 

These  statutory  provisions,  combined 
with  section  701(a)  of  the  act  (21  U.S.C. 
371(a)),  clearly  authorize  FDA  to 
promulgate  a  regulation  designed  to 
ensure  that  patients  using  prescription 
drugs  will  receive  information  that  is 
material  with  respect  to  the 
consequences  which  may  result  from 


the  use  of  a  drug  product  under  its 
labeled  conditions.  This  interpretation 
of  the  act  and  the  agency's  authority  to 
require  patient  labeling  for  prescription 
drug  products  has  been  upheld.  (See 
Pharmaceutical  Manufacturers 
Association  v.  Food  and  Drug 
Administration,  484  F.  Supp.  1179  (D. 
Del.  1980),  affd  per  curiam.  634  F.  2d 
106  (3rd  Cir.  1980)). 

For  generic  drug  products,  section 
505(j)(2)(A)(v)  of  the  act  (21  U.S.C. 
355(j)(2)(A)(v))  provides  additional  legal 
authority  for  a  Medication  Guide. 
Section  505(j)(2)(A)(v)  of  the  act 
requires  an  ANDA  to  contain 
information  to  show  that  the  proposed 
generic  drug  product's  labeling  is  the 
same  (with  some  exceptions)  as  that  of 
the  corresponding  reference  listed  drug. 
Thus,  because  a  Medication  Guide  is 
drug  labeling.  FDA  proposes  to  require 
generic  drug  product  manufactiirers  to 
develop  a  Medication  Guide  that  is  the 
same  as  the  one  for  the  reference  listed 
drug,  except  for  differences  attributable 
to  legal  or  regulatory  requirements  (such 
as  uses  protected  by  patent)  or  because 
the  generic  drug  product  and  the 
reference  listed  drug  are  produced  or 
distributed  by  different  manufacturers. 
If  an  ANDA  or  AADA  fails  to  contain 
such  information,  this  failure  may  be 
grounds  for  refusing  to  approve  the 
ANDA  or  AADA  under  section 
505(j)(3)(G)  of  the  act  (21  U.S.C. 
355(j)(3)(G)). 

In  addition,  for  biological  products, 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  authorizes  the 
imposition  of  restrictions  through 
regulations  "designed  to  insure  the 
continued  safety,  purity,  and  potency" 
(including  effectiveness)  of  the 
products.  Biological  product  Ucenses 
are  to  be  "issued,  suspended,  and 
revoked  as  prescribed  by  regulations" 
(42  U.S.C.  262(d)(1);  see  21  CFR  601.4 
through  601.6).  Jhe  requirements  of  this 
proposed  regulation  on  Medication 
Guides  are  designed,  in  part,  to  insiue 
the  continued  safe  and  effective  use  of 
licensed  biological  products.  Therefore, 
the  agency  may  refuse  to  approve  PLA's, 
or  may  revoke  already  approved 
licenses,  for  biological  products  that  do 
not  comply  vtrith  the  requirements  of  the 
final  rule  on  Medication  Guides. 

Based  upon  these  authorities,  the 
agency  proposes  to  require 
manufacturers  of  prescription  drug 
products,  including  biological  products, 
to  disclose  information  about  their 
products  in  the  form  of  patient  labeling. 
Just  as  scientific  standards  for 
evaluating  a  drug  product's  safety  and 
effectiveness  and  manufacturing 
practices  have  evolved  since  enactment 
of  the  act  in  1938,  standards  for 


appropriate  labeling  for  drug  products 
must  also  change  as  data  are  compiled 
about  the  effects  of  labeling  on  patients' 
safe  and  effective  use  of  drug  products. 

Xn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-345).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  principles  set  out  in 
the  Executive  Order. 

The  distribution  of  useful  patient 
information  will  result  in  significant 
consumer  benefit,  but  may  also  entail 
costs  to  industry.  Some  of  the  regulatory 
alternatives  examined  by  the  agency 
entail  potential  regulatory  costs  well  in 
excess  of  $100  million.  Even  though  the 
selected  option  is  estimated  to  have 
associated  costs  well  below  this  amount, 
FDA  has  prepared  a  preliminary 
economic  analysis  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

This  preliminary  economic  analysis 
evaluates  the  costs  and  benefits  of 
implementing  FDA's  proposal.  This 
proposal  states  that  in  the  absence  of 
continued  volimtary  efforts  to  prbvide 
useful  information  to  patients  who 
purchase  prescription  drug  or  biological 
products,  manufactiu^rs  of  these 
products  will  be  required  to  prepare  and 
distribute  patient  information  labeling 
that  wrill  accompany  any  new 
prescriptions.  The  objective  of  the 
proposed  rule  is  to  improve  public 
health  by  allowing  patients  to  make 
more  informed  uses  of  their 
medications.  FDA  has  foimd  that 
patients  often  fail  to  adhere  to 
medication  regimens  or  to  recognize 
signs  and  symptoms  of  both  preventable 
and  unpreventable  adverse  drug 
reactions.  These  failures  frequently 
prolong  recovery  or  even  contribute  to 
additional  illnesses.  Because  patients 
who  receive  understandable  information 
about  their  drug  therapies  are  better  able 
to  benefit  fit>m  their  medications,  FDA 
believes  that  implementation  of  the 
proposed  regulations  will  significantly 
enhance  the  public  health.  Although 
many  programs  that  offer  patient 
prescription  drug  information  currently 
exist,  this  proposal  is  expected  to 
increase  the  use  and  quality  of  such 
information,  and  provide  standards  for 
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guiding  and  assessing  the  adequacy  of 
voliintary  programs. 

FDA  has  proposed  to  institute  a 
comprehensive  program  of  FDA- 
approved  patient  information  only  if  the 
private  sector  does  not  meet  defined 
goals  for  the  distribution  and  adequacy 
of  patient  information.  These  goals  are 
boui  reasonable  and  attainable.  It  is 
FDA's  hope  that  the  voluntary  programs 
will  achieve  the  desired  goals  and  that 
consequently  a  government-imposed 
program  will  not  be  reqmred.  However, 
this  was  FDA's  hope  in  1982  when  the 
initial  PPI  regulations  were  withdrawn. 
To  provide  sufficient  incentive  to  meet 
distribution  and  quality  goals  for 
written  patient  information,  FDA  is 
proposing  two  alternatives  that  could 
result  in  a  comprehensive  program    * 
requiring  FDA-approved  Medication 
Guides,  but  no  sooner  than  5  years  from 
the  effective  date  of  the  final  rule. 

To  estimate  the  costs  of  such  a 
regulation,  we  have  prepared  a  worst- 
case  analysis  that  assiunes  no  increase 
in  the  current  state  of  distribution  and 
quahty  of  dispensed  patient 
information,  assumed  to  be  at  about  50 
percent.'  This  worst-case  estimate  is  that 
the  program  would  have  annual  gross 
costs  of  approximately  $56  miUion, 
assuming  neither  inflation  nor 
discounting.  Thus,  FDA  estimates  that 
the  cost  of  this  regulation  would  range 
from  zero  (if  distribution  and  quality 
standards  would  have  been  achieved 
despite  the  promulgation  of  this  rule)  to 
$56  million  (if  the  nurent  state  of 
private  sector  issuance  of  patient 
information  would  have  remained 
unchanged.) 

The  proposed  labeling  would  take  the 
form  of  patient  information  sheets, 
called  Medication  Guides.  These  sheets 
would  accompany  new  prescriptions  for 
outpatient  human  drug  and  biological 
products,  and  would  also  be  available 
upon  request  for  refill  prescriptions. 

If  the  regulation  is  implemented. 
Medication  Guides  would  be  developed 
by  drug  manufacturers.  They  would  be 
approved  by  FDA  and  would  contain 
information  designed  to  increase  patient 
awareness  of  the  proper  use  of  the 
accompanying  products.  These 
information  sheets  would  be  distributed 
to  the  patient  at  the  time  the 
prescription  is  dispensed  at  the  retail 
pharmacy  (or  other  dispensing  outlet). 
While  manufacturers  would  be 
responsible  for  ensuring  that  adequate 


information  is  available  to  the 
dispenser,  the  dispenser  would 
ultimately  provide  the  information  to 
the  patient  at  the  time  the  prescription 
is  filled.  The  agency  has  taken  the 
burden  of  small,  retail  pharmacies  into 
account,  and  exempted  certain  low- 
volume  outlets  from  this  proposal. 

In  1980,  the  agency  issued  a  similar 
regulatory  proposal  calling  for  PPI's, 
initially  to  cover  10  drugs  and  drug 
classes.  That  rule  was  revoked  in  1982 
to  permit  the  private  sector  to 
implement  information  programs 
without  Government  interventiom  In 
the  intervening  years,  FDA  has 
conducted  periodic  surveys  of  patients 
who  have  obtained  new  prescriptions^. 
FDA  found  in  the  latest  survey  that  the 
proportion  of  patients  receiving  written 
drug  information  (other  than  the 
prescription  label  on  the  container)  had 
increased  from  16  percent  in  1982  to  58 
percent  in  1994.  Preliminary  analyses  of 
FDA's  most  recent  survey  indicate  that 
55  percent  of  patients  obtain  more 
substantial  information  than  brief 
stickers. 

Other  surveys  of  the  pharmacy  sector 
have  also  shown  gains  in  distribution  of 
written  information.  A  1992  survey  of 
retail  pharmacies  conducted  by  the 
University  of  Mississippi  showed  that 
77  percent  of  all  pharmacies  distribute 
printed  patient  coimseling  information 
(Ref.  76).  A  1994  Consumer  Patient 
Counseling  Sim^ey  conducted  for  the 
National  Association  of  Boards  of 
Pharmacy  (Ref.  95)  showed  that  64 
percent  of  all  patients  or  caregivers 
stated  that  they  received  printed 
materials  about  the  medication  from  the 
pharmacy. 

The  agency  beUeves  that  the 
availability  of  patient  information 
should  continue  to  grow.  While  there  is 
Uttle  doubt  that  patient  information 
activities  have  increased  since  the  1980 
PPI  proposal,  a  sizeable  proportion  of 
the  patient  population  remains 
underinformed.  FDA  believes  that  a 
regulatory  process  that  encourages  or 
augments  private  sector  initiatives  will 
best  meet  the  needs  of  these 
imderserved  patients. 

OBRA  '90  currently  requires  that 
pharmacists  offer  coimseling  to  patients 
who  receive  State-assisted  services. 
Many  States  have  extended  OBRA's 
requirements  to  additional  patients. 
Required  counseling  under  OBRA  is 
limited  to  oral,  face-to-face  counseling 


between  the  patient  and  the  dispensing 
pharmacist.  Written  material  may  be 
used  as  an  adjunct,  but  cannot  be 
substituted  for  oral  counseling. 
Numerous  studies  have  shovm  that 
counseling  is  most  effective  in 
modifying  behavior  when  achieved 
through  a  combination  of  oral  and 
written  media.  Thus,  FDA  believes  that 
Medication  Guides,  or  other  voluntary 
written  information,  will  complement 
OBRA  requirements  and  provide  more 
effective  and  comprehensive  patient 
counseling. 

A.  Affected  Sectors 

The  economic  effects  of  the  proposed 
regulations,  if  implemented,  will  vary 
with  the  niunber  of  affected  drug 
products,  prescriptions,  and  retail 
pharmacies.  The  number  of  affected 
drug  products  will  dictate  the  number  of 
separate  Medication  Guides  that  will  be 
developed,  the  number  of  prescriptions 
will  dictate  the  niunber  of  Medication 
Guides  that  will  be  distributed,  and  the 
number  of  pharmacies  will  dictate  the 
number  of  facilities  that  will  maintain 
equipment  to  distribute  Medication 
Guides.  To  determine  an  initial  baseline 
for  this  analysis,  the  discussion  that 
follows  is  based  on  the  assumption  that 
voluntary  information  programs  will  not 
meet  the  distribution  and  quality 
standards  for  voluntarily-supplied 
patient  information,  and  that  the 
Medication  Guide  program  vnll 
therefore  be  fully  implemented. 

Medication  Guides  must  be  available 
for  most  prescription  drug  and 
biological  products  dispensed  outside  of 
institutional  environments  (such  as 
hospitals  and  nursing  homes).  The 
agency  envisions  an  implementation 
period  of  10  years,  so  that  early 
resources  may  be  spent  developing 
Medication  Guides  for  therapies  that 
may  pose  public  health  concerns,  as 
well  as  for  new  products.  Over  time, 
however,  this  analysis  assumes  that  all 
prescription  products  that  are  the 
subject  of  approved  NDA's  and  ANDA's 
will  be  accompanied  by  Medication 
Guides.  FDA  examined  currently 
marketed  drug  products  and  their 
historical  rates  of  introduction  to  arrive 
at  an  estimated  3,350  separate  drug 
products  that  will  require  separate 
Medication  Guides,  as  shown  in  Table 
1. 
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The  3,350  drug  products  will 
eventually  require  separate  Medication 
Guides.  To  develop  these,  FDA 
estimates  that  companies  will  select 
"models"  hom  already  existing 
materials.  These  models  would  be 
updated  by  the  manufacturer.  Once  a 
manufacturer  has  developed  a  model  it 
would  be  submitted  to  FDA  for 
approval.  The  approved  Medication 
Guide  will  then  serve  as  a  model  for 
other  similar  drugs  within  the  same 
therapeutic  category,  saving  additional 
developmental  costs.  FDA  analysis 
indicates  that  461  guides  will  serve  as 
"innovator"  or  "model"  Medicadon 
Guides.  These  can  serve  as  models  for 
782  similar  "category"  products  (within 
narrowly-defined  therapeutic  categories) 
which,  in  turn,  can  be  copied  on  a 
word-for-word  basis  for  2.107  generic 
drues. 

About  2.2  biUion  prescriptions  were 
dispensed  from  retail  pharmacies  diiring 
1992,  according  to  data  included  in  the 
"Prescription  E^g  Marketing 
Simulation  Model"  develop^  by  the 
NACDS  (Ref.  75).  The  proposed 
regulation,  if  fully  implemented,  will 


require  Medication  Guides  to 
accompany  each  new  prescription,  as 
well  as  be  available  upon  request  for 
refill  prescriptions.  For  cost  calculation 
purposes,  FDA  has  assiuned  that 
prescriptions  dispensed  via  unit-of-use 
packaging  would  include  Medication 
Guides  whether  the  prescriptions  are 
new  or  refills.  Since  approximately  24 
percent  of  all  prescriptions,  or  525 
million  prescriptions,  are  issued  in  imit- 
of-use  packages,  an  additional  1,661 
million  prescriptions  would  need  to  be 
prepared  by  a  pharmacist.  Of  these,  FDA 
estimates  that  approximately  55  percent, 
or  914  million,  would  be  for  new 
prescriptions.  FDA  also  estimates  that  5 
percent  of  the  1,661  on-site,  pharmacy- 
prepared  prescriptions,  or  83  miUion, 
would  be  for  patient  requests  for 
Medication  Guides  for  refill 
prescriptions.  Thus,  as  shown  in  Table 
1,  the  agency  estimates  that  if  the 
proposal  were  fully  implemented. 
Medication  Guides  would  be  issued  for 
525  miUion  unit-of-use  prescriptions, 
914  miUion  other  new  prescriptions, 
and  83  miUion  refill  prescriptions,  for  a 
total  of  1,522  million  Medication 


Guides.  This  would  cover  70  percent  of 
aU  prescriptions. 

However,  pharmacies  consist  of  both 
commercial  and  noncommercial  outlets. 
The  NACDS  (Ref.  75)  included  a 
distribution  of  "pharmacy  outlets  by 
type.  The  agency  has  allocated  these 
outlets  into  three  categories: 
Independent  pharmacies  (up  to  three 
outlets  that  fill  prescriptions),  chain 
pharmacies  (four  or  more  outlets  under 
the  same  management,  including  food 
outlets  and  mail-order  companies),  and 
noncommercial  outlets  (Health 
Maintenance  Organizations  (HMO's)), 
hospitals,  ambulatory  care  units,  and 
physician  offices),  as  shown  in  Table  2. 
Average  prescription  volume  by  outlet 
type  is  derived  from  the  NAODS  survey. 
Independent,  community  pharmacies 
are  estimated  to  average  approximately 
530  prescriptions  per  week,  while  an 
average  chain  pharmacy  averages  over 
825  weekly  prescriptions.  OveraU,  the 
agency  estimates  that  the  typical 
pharmacy  dispenses  approximately  600 
prescriptions  per  week. 
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B.  Gcoss  Costs  of  Compliance 

FDA  estimated  the  regulatory  costs  of 
this  proposed  regulation  by  developing 
the  costs  for  dispensing  Medication 
Guides  at  a  typical  (600  prescriptions 
per  week)  pharmacy.  These  costs  were 
divided  by  the  number  of  dispensed 
Medication  Guides  to  derive  a  cost  per 
Medication  Guide,  as  well  as  multipUed 
by  the  number  of  outlets  to  derive  a  total 
cost  of  comphance.  While  this 
methodology  may  overstate  unit  costs 
for  large  outlets  and  understate  unit 
costs  fdt  small  outlets,  due  to  economies 
of  scale,  these  effects  woiUd  tend  to 
balance  in  the  aggregate. 

Because  voluntary  efforts  exist  to 
provide  patient  information,  and  these 
efforts  are  expected  to  expand,  the 
incremental  costs  of  compliance  are 
only  those  above  the  costs  of  providing 
patient  information  that  would  accrue 
in  the  absence  of  this  proposal.  The 
agency  has  initially  assimied  that  50 
percent  of  all  patients  cvirrently  receive 
patient  information.  Thus,  gross  costs 
are  reduced  to  account  for  current 
activities.  If  private  sector  initiatives 
continue  to  grow  in  the  absence  of  this 
regulation,  the  actual  incremental 
compUance  costs  will  be  even  further 
reduced.  In  fact,  if  all  affected 
pharmacies  would  voluntarily  dispense 
adequate,  written  patient  information, 
the  incremental  costs  of  this  proposal 
would  be  zero.  However,  to  develop  a 
baseline  for  analysis,  the  agency  has 
assumed  that  the  current  baseline  of  50 
percent  compliance  will  remain 
constant  throughout  the  study  period. 
This  strategy  results  in  the  most 
conservative  (i.e.,  the  highest  possible] 
estimate  of  costs. 

Costs  to  manufacturers  include  the 
cost  of  developing  Medication  Guides 
and  submitting  them  for  FDA  review. 
Costs  to  pharmacies  include  the  cost  of 
printing  and  dispensing  Medication 
Guides  with  prescriptions. 

1.  Manufactiuers 

The  worst-case  scenario  would 
require  manufacturers  of  new  drugs  to 
develop  Medication  Guides  with  no 
prior  model  or  prototype,  for  example, 
for  a  newly  approved  drug  in  a  new 
therapeutic  class.  According  to  Merck 
Pharmaceuticals,  it  took  6  months  of 
calendar  time  to  develop,  test,  and 
revise  an  FDA-approved  PPI  to 
accompany  a  recent  new  drug.  FDA 
assumes  that  a  totally  new  Medication 
Guide  could  be  developed  within  this 
timeframe,  and  would  require  a  total  of 
2  months  of  full-time  effort  by 
manufacturers.  This  effort  would 
include  scientific  research  associates,      ^ 
regulatory  affiairs  officials,  and  legal/ 


scientific  reviewers.  Assuming  an 
annual  average  professional  labor  cost  of 
$70,000,  each  model  Medication  Guide 
would  cost  industry  between  $11,000 
and  $12,000. 

The  majority  of  Medication  Guides 
(those  for  which  there  are  models  in  the 
same  therapeutic  class)  would  be  very 
similar  to  their  applicable  model  guides 
in  content.  FDA  expects  that  the  cost  for 
developing  these  "category"  Medication 
Guides  should  be  less  &an  half  of  the 
model  development  cost,  or 
approximately  $5,000. 

Medication  Guides  for  generic  drugs 
should  be  virtually  identical  to  the 
originator  product's  Medication  Guide, 
except  for  the  name,  description,  and 
patent-protected  information.  Therefore, 
FDA  estimates  that  the  cost  of 
developing  generic  Medication  Guides 
would  be  approximately  one-tenth  the 
cost  of  developing  a  category 
Medication  Guide,  or  $500. 

Total  industry  costs  of  developing 
Medication  Guides,  if  volimtary  efforts 
do  not  continue  to  grow,  are  foimd  by 
multipl)mig  the  applicable  development 
cost  by  the  expected  number  of  products 
shown  in  Table  1.  By  the  10th  year  of 
implementation,  all  products  would 
have  Medication  Guides  at  a  cost  to 
industry  of  approximately  $10.5  milUon 
for  development.  Given  the  proposed 
phase-in  plan,  the  agency  expects 
annual  development  costs  to  equal 
approximately  $1.3  million  by  year  10. 
As  new  products  continue  to  be 
marketed,  FDA  expects  this  equiUbriiun 
to  be  maintained. 

According  to  data  developed  by  FDA, 
approximately  24  percent  of  all 
prescriptions  are  dispensed  in  unit-of- 
use  packaging.  These  prescriptions 
would  require  preprinted  Medication 
Guides  that  would  likely  be  included  in 
the  packaging  provided  by  the 
manufacturer  prior  to  shipping.  Thus, 
525  million  preprinted  Medication 
Guides  will  be  required  by  the  10th  year 
of  implementation. 

According  to  purchasers,  the  cost  of 
preprinted  patient  information  sheets  is 
currently  about  $0,025  per  page.  These 
sheets  include  customized  information 
such  as  company  address,  phone 
numbers,  logo,  and  other  information.  A 
suppUer  of  patient  information  sheets 
(USP)  lists  a  "price  of  $2.10  for  a  pad  of 
50  sheets  ($0,042  per  sheet),  but  the 
order  form  provides  for  substantial 
discoimts  for  bulk  orders.  FDA  has 
assumed  a  cost  of  $0,025  per  preprinted 
patient  information  sheet,  for  a  total 
annual  printing  cost  of  $13.1  million. 
The  agency  believes  that  ciurent 
packaging  technology  would  allow  for 
insertion  of  Medication  Guides  into 


unit-of-use  packaging  vnth  Uttle 
additional  cost. 

Prescriptions  in  other  than  unit-of-use 
packaging  will  likely  be  dispensed  with 
Medication  Guides  that  are  generated  at 
the  retail  pharmacy  via  computer.  Many 
of  the  technologies  for  transmitting 
automated  information  to  retail 
pharmacies  are  already  in  place. 
Distributor-based  electronic  information 
networks  offer  nationwide  computer  ties 
designed  to  influence  as  well  as 
facilitate  pharmaceutical  care. 
According  to  one  industry  analyst, 
"Nearly  95  percent  of  all  pharmacies  in 
the  U.S.  have  at  least  some  computer 
link  to  a  point-of-sale  system  that  allows 
them  to  participate  in  these  point-of-sale 
networks."  (Ref.  73). 

Although  a  precise  prediction  of 
future  technologies  remains  spectUative, 
FDA  beUeves  that  the  current 
availabiUty  of  computers  in  almost  all 
pharmacies  indicates  that  patient 
information  would  be  available  in  an 
automated  format. 

A  niunber  of  possibilities  would  be 
available  for  the  distribution  of 
automated  data  to  pharmacies.  Although 
each  individual  manufactiuer  could 
distribute  data  disks  to  all  pharmacies 
purchasing  their  drugs,  this  approach 
would  entail  routine  shipments  of 
hundreds  of  thousands  of  data  disks  and 
require  expensive  recordkeeping 
systems  to  avoid  sending  dupUcate 
disks.  It  is  far  more  likely  that 
conventional  market  forces  would  lead 
to  more  rational  information  systems. 

Logical  models  for  distributing 
computerized  information  data  bases 
include  the  third  parties  that  already 
accumulate  and  disseminate  these  data. 
Because  the  regulation  will  impose  the 
initial  responsibiUty  for  information 
distribution  on  manufacturers,  yet  the 
pharmacies  will  need  to  augment  their 
computer  systems,  the  precise  outcome 
of  these  market  forces  is  uncertain. 
However,  there  are  several  reasons  to 
believe  that  competitive  considerations 
would  prompt  manufacturers  to 
coordinate  with  third  party  data  bases 
for  the  distribution  of  Medication 
Guides. 

First,  several  vendors,  such  as  the 
USP.  Medi-Span,  Inc..  and  the  ASHP. 
already  provide  computerized  drug 
information  data  bases.  Thus, 
comparable  systems  are  already  in 
place.  Second,  the  responsiveness  of  the 
private  sector  to  the  demand  for 
Government-mandated  information  has 
been  vividly  demonstrated  by  the 
proliferation  of  vendors  of  chemical 
data  bases  following  the  promulgation 
of  the  Occupational  Safety  and  Health 
Administration's  "Hazard 
Communication  Standard."  Finally, 
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pharmaceutical  manufacturers  would 
vigorously  support  the  development  of 
a  data  distribution  network  that  reduces 
the  costs  of  printing  and  shipping  large 
volumes  of  paper.  The  initial 
mechanism  could  reasonably  involve 
manufacturer  price  discounts,  rebates, 
or  other  like  incentives  designed  to 


encourage  pharmacies  to  use 
commercial  data  bases. 

For  this  preliminary  study,  the  costs 
of  disseminating  computerized  data  are 
considered  pharmacy  costs,  via  the 
pimzhase  of  software  and  updates, 
although  part  of  this  burden  may  be 
passed  back  to  the  manufiacturers  or 
distributors  through  various  incentive 


programs.  Table  3  indicates  that  the 
total  aimual  gross  costs  to 
manufacturers  of  preparing  Medication 
Guides  and  printing  those  used  in  unit- 
of-use  packages  would  be  expected  to 
reach  $14.4  milUon,  if  the  proposed 
regulation  is  fully  implemented. 

BILUNQ  0006  41M>-01-P 
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2.  Phannades 

FDA  has  estimated  the  costs  for  a 
typical  pharmacy  that  dispenses  600 
prescriptions  per  week  to  comply  with 
the  proposed  regulation.  These  costs 
include  hardware  (including  a  computer 
with  siiffident  hard  disk  space  and  a 
dedicated  printer),  supplies,  space,  and 
time  to  retrieve  and  dispense  the 
Medication  Guide. 

a.  Hardware.  An  estimate  of  the 
required  hard  disk  space  to  operate  a 
drug  information  network  was 
developed  from  current  requirements  of 
the  MEDTEACH  program  offered  by 
ASHP,  which  provides  427  drug 
monographs  to  customers  in  disk  form 
(each  monograph  contains  information 
similar  to  that  envisioned  in  a 
Medication  Guide).  The  installation 
program  requires  two  disks  and 
quarterly  updates  or  revisions  are 
offered  to  all  users. 

ASHP  reports  that  the  cvurent 
program  and  data  require  3.1  megabytes 
of  hard  disk  space.  A  program 
accoimting  for  1,000  monographs  would 
require  6  megabytes.  Because  the 
proposed  regulations,  if  implemented, 
would  require  3,350  specific  Medication 
Guides,  the  required  disk  space  would 
ultimately  be  almost  20  megabytes.  Hard 
disks  exceeding  400  megabytes  are  now 
common  at  a  price  of  under  $1.00  per 
megabyte,  and  the  technology  is  steadily 
advancing.  FDA  foresees  no  difficulty  in 
meeting  the  longer  term  requirements 
for  computer  disk  space,  at  an  average 
amortized  annual  cost  of  only  $6. 

Dedicated  printers  would  be  required 
to  generate  the  large  numbers  of 
Medication  Guides.  Dot  matrix  printers 
can  be  purchased  for  about  $300,  and 
are  assumed  to  have  a  useful  Ufe  of  4 
years,  which  results  in  an  amortized 
cost  per  printer  of  $87  per  year  (at  6 
percent  interest).  Laser  printers  are 
assumed  to  cost  $1,000  and  also  have  a 
4-year  useful  life,  yielding  an  amortized 
annual  cost  of  $289  per  printer. 

FDA  foimd  that  the  relatively  slower 
dot-matrix  printers  would  be  adequate 
for  most  outlets.  The  dispensing  clerk  or 
pharmacist  would  complete  other  filing 
or  labeling  activities  while  the  printer 
was  operating. 

b.  Supplies.  On  the  assumption  that 
each  computer-generated  Medication 
Guide  would  fill  two  pages,  FDA 
estimates  that  dot-matrix  printers  would 
require  ribbon  replacement  every  1,250 
pages,  or  625  Medication  Guides.  Dot- 
matrix  ribbons  are  estimated  to  cost  $8. 
In  addition,  office  supply  catalogs 
indicate  that  the  cost  of  bulk  computer 
paper  ranges  from  less  than  $0,005  to 
$0.01  per  page.  This  study  uses  $0,007 
per  page  as  a  mid-point  in  this  range  for 


a  cost  of  $0,014  per  2-page  Medication 
Guide. 

A  typical  pharmacy  is  estimated  to 
dispense  600  prescrijitions  per  week. 
Twenty-four  percent  of  these 
prescriptions  (144)  are  dispensed  in 
\mit-of-use  packa^g,  so  a  total  of  456 
prescriptions  per  week  may  require  site- 
generated  Medication  Guides.  The 
proposed  regulation  requires 
Medication  Guides  to  accompany  new 
prescriptions  (55  percent  of  the  total)  as 
well  as  be  available  upon  request.  Thus, 
60  percent  of  the  affected  prescriptions 
are  expected  to  be  accompanied  by 
Medication  Guides.  This  represents 
about  275  per  week,  or  14,300  per  year 
when  fully  implemented. 

The  typical  pharmacy  would  then 
require  23  ribbon  replacements  pet  year 
(almost  one  ribbon  every  2  weeks)  for  an 
annual  cost  of  $184.  In  addition,  28,600 
pages  of  computer  paper  would  cost  a 
pharmacy  $200  per  year.  The  gross 
annual  cost  of  supplies  for  providing 
Medication  Guides  at  a  typical 
pharmacy  is  therefore  estimated  to  equal 
$384. 

c.  Software.  Several  companies, 
including  the  USP  and  ASHP,  currently 
sell  computerized  patient  information 
disks  to  pharmacies.  Although  these 
packages  have  Umited  coverage,  and 
typically  contain  data  for  only  the  200 
top-selling  drugs,  FDA  believes  that 
such  organizations  could  rapidly 
compile  and  market  comprehensive 
Medication  Guide  data  bases.  Based  on 
ciirrent  costs  for  these  software  and  data 
packages,  this  study  assiunes  an  initial 
cost  of  $400  and  quarterly  updates  of 
$50  each.  When  these  costs  are 
amortized  over  a  4-year  period,  the 
resultant  annual  cost  to  the  pharmacy 
equals  $315. 

d.  Storage.  Using  computera  to  print 
Medication  Guides  would  also  add  costs 
for  storage,  because  an  additional 
printer  and  paper  would  require 
approximately  2  square  feet  within  the 
prescription  preparation  area.  For 
example,  1 ,000  sheets  of  paper  may  be 
stored  in  a  stack  of  only  1.5  inches. 
Storage  space  would  still  be  available 
below  the  preparation  coimter,  so  FDA 
assiunes  that  potential  displacement  of 
equipment  would  be  eqiial  to  1  square 
foot  of  floor  space. 

The  conventional  means  of  obtaining 
the  economic  cost  of  a  productive 
resource  is  to  estimate  the  market  price 
of  that  resoiuce.  An  annual  rental 
charge  of  $7.50  per  square  foot  of 
pharmacy  space  was  obtained  from 
svu^fey  data  contained  in  the  1992  Lilly 
Digest  (Ref.  78).  Alternative  approaches 
note  that,  in  the  short  nm,  added  storage 
requirements  coidd  impose  additional 
opportimity  costs  if  the  turnover  of 


goods  could  not  be  increased  elsewhere 
in  the  pharmacy,  which  suggests  a  cost 
of  storage  based  on  displaced  sales.  FDA 
believes  that  this  method  Ukely 
overstates  regulatory  costs,  both  from  a 
societal  perspective  (because  the  loss  in 
sales  to  any  one  outlet  would  be  gained 
by  another)  and  an  individual  outlet 
perepective  (because  the  average  return 
per  square  foot  of  space  exceeds  the 
marginal  retiun).  That  is,  outlets  would 
minimize  any  burden  by  displacing 
lower  retiuTi  items.  Nevertheless,  FDA 
has  derived  the  value  of  sales  per  square 
foot  from  the  1992  Lilly  Digest  of 
independent  pharmacies,  and  has  used 
an  annual  cost  of  $104  per  pharmacy 
per  square  foot  to  account  for  annual 
storage  costs  to  the  typical  pharmacy. 
(Annual  sales  per  square  foot  of 
pharmacy  equal  $360,  and  pharmacies 
have  an  average  29  percent  gross  sales 
margin.  Thus,  $360  x  .29  =  $104). 

e.  Time.  Computerized  pharmacies 
would  inciu  relatively  low  burdens  of 
time,  because  Medication  Guides  would 
be  printed  as  other  labeling  and 
dispensing  activities  were  occxuring. 
However,  pharmacists  woidd  remain 
responsible  for  ensuring  that  the  correct 
Medication  Guide  accompanies  each 
prescription.  FDA  has  assiuned  that  a 
minimum  of  5  seconds  of  pharmacist 
time  would  be  needed  to  verify  each 
selection.  Since  the  annual  niunber  of 
Medication  Guides  per  typical 
pharmacy  would  equal  14,300,  a 
pharmacist  would  be  expected  to  spend 
almost  20  hours  per  year  verifying 
Medication  Guides. 

The  1992  Lilly  Digest  reported 
average  hourly  wage  rates  of  $30  for 
pharmacist/proprietors.  Using  this  as  a 
basis,  the  total  annual  cost  of  time 
would  equal  $600  for  the  typical 
pharmacy. 

Although  it  is  possible  that  this 
patient  information  would  cause  returns 
of  drugs  and  additional  questions  of 
pharmacists,  FDA  is  unaware  of  any 
study  that  confirms  this  hypothesis.  The 
agency's  1980  economic  analysis  cited  a 
contracted  siuvey  that  indicated  that  no 
additional  pharmacist  time  was  required 
to  address  these  concerns  (Ref.  62).  FDA 
invites  additional  public  comment  and 
data  on  more  recent  experience. 

f.  Total  compliance  costs  to 
pharmacies.  The  sum  of  the  annual 
costs  of  printers,  supplies,  software, 
storage,  and  time  equal  almost  $1,500 
for  the  typical  pharmacy  when,  and  if, 
the  proposed  regulations  are  fully 
implemented.  This  equals  almost  $0,105 
per  pharmacy-printed  Medication 
Guide.  Table  3  contains  the  total  gross 
annual  costs  for  the  pharmacy  sector. 

Total  annual  gross  costs  to  the  retail 
pharmacy  sector  will  equal  $106.7 
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million  if  this  regulation  is  fully 
implemented.  This  amoimt  is  found  by 
miiltiplying  the  cost  per  pharmacy  by 
the  71,367  universe  of  outlets  shown  in 
Table  2. 

3.  Total  Annual  Gross  Costs  of 
Developing  and  Dispensing  Medication 
Guides 

The  estimated  annual  gross  costs  of 
developing  and  issuing  Medication 
Guides  include  the  annual  costs  to 
manufacturers  of  developing  Medication 
Guides,  in  general,  and  printing  unit-of- 
vise  Medication  Guides  ($14.4  million), 
and  the  total  aimual  cost  to  retail 
pharmacies  of  printing  and  dispensing 
Medication  Guides  ($106.7  million). 
Thus,  the  total  gross  aimual  compliance 
cost  of  this  proposal  is  estimated  to 
equal  $121.1  million.  The  estimated 
average  cost  to  distribute  one 
Medication  Guide,  whether  via  unit-of- 
use  packaging  or  printed  at  a  retail 
pharmacy,  equals  $0.08.  This  reflects 
the  higher  cost  of  printing  Medication 
Guides  on-site  as  well  as  the  lower  cost 
of  including  Medication  Guides  with 
unit-of-use  packaging. 

This  estimate  does  not  take  into 
account  the  existence  of  current 
voluntary  patient  information  programs. 
It  also  assiunes  static  technologies  and 
prescription  demand. 

C-  Incremental  Compliance  Costs 

As  discussed  earlier,  the  agency  has 
assiuned  that  current  voluntary 
programs  account  for  50  percent  of  the 
market.  Such  programs  include  retail 
pharmacies  that  currently  provide 
patient  information,  manufacturers  that 
provide  mandated  patient  information 
for  certain  individual  drug  products  and 
product  classes,  mail-order  pharmacies 
that  routinely  provide  this  information, 
•nd  general  unit-of-use  packaging. 
Given  the  current  state  of  patient 
information,  the  agency  expects  that  the 
cost  of  achieving  compliance  with  this 
proposal,  if  no  further  gains  in  patient 


information  occur,  would  be  only  50 
percent  of  the  total  gross  costs.  TTius, 
the  annual  incremental  cost  of  this 
proposal  is  estimated  to  be  a  maximum 
of  $iso.5  million  (including  those 
Medica|ion  Guides  dispensed  in  unit-of- 
use  packages).  If  private  patient 
information  programs  continue  to 
increase,  on  their  own,  the  incremental 
cost  of  any  regulatory  plan  would  be 
even  lower.  In  addition,  this  estimate 
does  not  account  for  the  agency's 
proposal  to  allow  an  exemption  for 
small-volume  pharmacies.  The  cost 
implications  of  this  exemption  are 
discussed  in  the  following  section. 

D.  Small  Pharmacy  Exemption 

The  Regulatory  FlexibiUty  Act 
requires  Federal  agencies  to  prepare  a 
regulatory  flexibility  analysis  if  a 
proposed  regulation  is  expected  to  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  FDA  believes 
that  compliance  with  the  requirements 
for  Medication  Guides  could  have  a 
significant  impact  on  the  operations  of 
many  small,  independent  pharmacies. 
The  agency  therefore  proposes  to 
exempt  from  most  of  die  Medication 
Guide  requirements  any  retail  outlet 
that  dispenses  an  average  of  fewer  than 
300  prescriptions  per  week,  as  long  as 
total  company  annual  sales  do  not 
exceed  $5.0  million. 

1.  Disproportionate  Costs 

Although  pharmades  that  dispense 
the  largest  volumes  of  prescriptions 
would  incur  the  greatest  absolute  costs, 
small  pharmades  would  bear  a 
proportionally  higher  burden.  Based  on 
the  assumptions  previously  discussed, 
for  a  typical  outlet  dispensing  600 
prescriptions  per  week,  the  average 
gross  cost  to  provide  a  Medication 
Guide  is  $0,105.  The  cost  for  a  small 
outlet  dispensing  only  200  prescriptions 
per  week  would  total  about  $0,177.  This 
disparity  reflects  the  ability  of  larger 
outlets  to  spread  the  fixed  annual 


regulatory  costs  (printer,  storage,  and 
software)  over  more  prescriptions. 

In  some  circumstances,  regulatory 
costs  can  be  imposed  without  inflicting 
noticeable  change  to  the  affected 
industry  sectors.  However,  in  recent 
years,  independent  commimity 
pharmades  have  faced  rapidly  growing 
competitive  pressure  from  new  sources 
of  retail  prescriptions,  especially  mail- 
order companies  and  HMO's.  A  1992 
study  prepared  for  the  NACDS  (Ref.  75) 
projected  independent  pharmacy's  share 
of  prescriptions  to  decrease  from  41 
percent  to  29  percent  during  the  1990's. 
IMS  America  (Ref.  77)  reports  that  since 
1990,  the  number  of  independent  retail 
pharmacies  decreased  by  15  percent. 

In  general,  the  profitability  of  retail 

pharmacies  varies  in  direct  proportion 
to  sales  volume.  For  example,  a  survey 
of  independent  pharmadsts  (Ref.  78) 
reports  that  a  typical  independent 
pharmacy  earned  income  (combined 
pretax  net  store  profit  and  proprietor/ 
manager  salary)  of  $88,000  during  1991. 
Figure  1  shows  that  very  small 
independent  pharmacies  (fewer  than 
150  prescriptions  per  week)  earned  total 
pretax  incomes  of  only  26  percent  of  the 
industry  average.  Independent 
pharmacies  dispensing  between  150  and 
300  prescriptions  per  week  earned  total 
income  of  only  51  percent  of  the 
industry  average.  "These  limited  profits 
suggest  that  it  would  be  difficult  for 
small  outlets  to  finance  additional 
regulatory  costs. 

FDA  is  aware  of  the  economic 
problems  of  the  small  retail  pharmacy 
and  is  reluctant  to  impose  additional 
economic  burdens  on  this  sector.  Since 
scant  pubUc  health  benefits  would  be 
lost  by  exduding  the  smallest 
pharmacies  from  the  requirement  to 
dispense  Medication  Guides,  the  agency 
proposes  exempting  these  phannades 
from  the  proposed  regulation. 

BtLUNQ  COK  41M^>1-^ 
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2.  Outlet  Characteristics 

To  estimate  the  niunber  of  outlets  that 
would  be  eligible  for  a  small  business 
exemption,  FDA  constructed  a 
distribution  of  retail  pharmacy  outlets 
by  prescription  volume.  This 


distribution  was  developed  by  merging 
data  from  two  main  sources:  die  1992 
Lilly  EKgest  of  Independent  Pharmacies 
(Ref.  78)  and  an  earUer  NACDS  study 
(Ref.  79).  Aldiough  die  UUy  Digest 
reported  data  for  a  self-selected  sample 


of  independent  pharmacies,  it  provides 
the  most  detailed  data  available  for  that 
sector.  The  NACDS  sampled  all 
pharmacies  with  six  or  more  outlets. 
Data  are  shown  in  Table  4. 
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Because  the  methodology  of  these 
studies  varied,  FDA  standardized  the 
data  by  adjusting  and  interpolating 
between  ranges  to  develop  an  outlet  size 
distribution  for  the  entire  retail  sector. 
TTie  three  defined  categories  of  retail 
outlets  were  analyzed  separately: 

Independent  Outlets— The  1992  Lilly 
Digest  of  independent  pharmacies 
reports  prescription  volume  in  terms  of 
prescriptions  per  day.  FDA  assumed 
that  pharmacies  were  open  an  average  of 
12  hours  a  day,  and  calculated  the 
dispensing  days  per  week  ftom  reported 
weekly  hours  of  operation  per  cohort. 
The  estabUshments  were  then 
interpolated  into  cohorts  of  100  weekly 
prescriptions. 

Chain  Outlets — A  distribution  of 
chain  outlets  was  constructed  from  a 
May  1990  report  entitled  "An 
Assessment  of  Cheiin  Pharmacies'  Costs 
of  Dispensing  a  Third  Party 
Prescription"  (Ref.  79)  prepared  for  the 


NACDS.  This  report  sampled  all 
pharmacies  with  six  or  more  outlets 
(including  food/drug  combinations, 
general  merchandisers,  discounters, 
etc.)  and  presented  a  volume 
distribution  by  imits  of  annual 
prescriptions.  The  agency  divided 
mmual  prescriptions  by  52  to  arrive  at 
weekly  rates,  and  again  interpolated 
into  cohorts  of  100  weekly 
prescriptions.  For  the  purposes  of  this 
analysis,  mail-order  pharmacies  were 
considered  chain  outlets. 

Other  Out/ete— Estimates  for 
prescription  volumes  for  other  outlets 
were  constructed  separately.  Hospitals 
and  HMO's  reported  average  weekly 
prescriptions  of  approximately  350  per 
week.  Physician's  offices  and 
ambulatory  care  units  averaged 
approximately  100  prescriptions  per 
week.  While  outlets  in  this  category 
account  for  15  percent  of  all  outlets, 
they  account  for  less  than  4  percent  of 


all  prescriptions,  and  most  of  these  are 
distributed  in  unit-of-use  packaging. 
The  agency  considers  this  sector  to  be 
minimally  affected  by  this  proposal  and 
did  not  analyze  its  characteristics  in 
detail. 

Thxis,  the  agency  considered  the  small 
business  impact  on  the  60,608 
commercial,  retail  outlets  that 
dispensed  about  2.1  bilUon 
prescriptions  per  year.  Approximately 
54  percent  of  these  outlets  are 
independent  while  46  percent  are  chain 
outlets. 

Figure  2  illustrates  the  relationship 
between  prescription  volume  and 
volume  market  share,  and  it  shows  that 
outlets  dispensing  300  or  fewer 
prescriptions  per  week  account  for 
almost  20  percent  of  all  outlets. 
However,  their  dispensed  prescriptions 
account  for  fewer  than  6  percent  of  all 
prescriptions. 
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3.  Independent  Outlets  and  Chain 
Outlets 

Independent  outlets  are  typically 
smaller  than  chain  outlets.  As  indicated 
in  Figiu«  3,  over  2  percent  of  all 
independent  pharmacies  dispense  fewer 
than  100  weekly  prescriptions,  while 
only  0.9  percent  of  all  chain  outlets  are 
so  small.  Conversely,  about  7.5  percent 
of  all  independent  outlets  dispense 
more  that  1,200  weekly  prescriptions 
while  almost  1 7  percent  of  all  diain 
outlets  are  that  large.  This  results  in 


chain  outlets  accoimting  for  26  percent 
of  all  outlets  with  fewer  than  100 
weekly  prescriptions,  but  66  percent  of 
all  outlets  dispensing  more  than  1,200 
weekly  prescriptions. 

Moreover,  chain  outlets  earn  more 
store  revenue  on  nonpharmacy  items. 
An  annual  survey  conducted  by  the 
Drug  Store  News  (Ref.  80)  shows  that 
prescription  sales  account  for  only  24 
percent  of  total  store  sales  in  chain 
outlets,  but  64  percent  of  sales  in 
independent  outlets.  In  comparison,  a 


typical  independent  outlet  that 
dispenses  fewer  than  300  weekly 
prescriptions  has  average  aimual  gross 
revenues  of  less  than  $300,000.  A 
typical  chain  outlet  that  dispenses  the 
same  niunber  of  prescriptions  will  have 
gross  revenues  of  over  $1  million.  As 
the  average  chain  operates  47  separate 
outlets,  these  data  suggest  that  very  few 
chain  outlets  would  be  eUgible  for  the 
small  business  exemption. 
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4.  Impact  of  Small  Phannacy  Exemption 

FDA  proposes  to  exempt  small 
phannades  from  the  Medication  Guide 
requirements  if  three  conditions  are 
met  The  first  two  conditions  are  based 
on  outlet  characteristics.  Based  on 
distributions  of  prescription  volume,  a 
proposed  outlet  size  limit  of  300 
prescriptions  per  week  would  exempt 
about  19  percent  of  all  commercial 
pharmacies.  However,  the  objective  of 
the  exemption  is  to  minimize  burdens 
on  small  business.  Thus,  company  size, 
rather  than  outlet  size  alone,  must  be 
considered.  FDA  has  adopted  the  Small 
Business  Administration's  limit  of  $5.0 
million  in  annual  company  sales  as  an 
additional  criterion  for  exemption. 
Thus,  an  outlet  that  is  a  subsidiary  of  a 
company  with  total  sales  of  more  than 


$5.0  milUon,  regardless  of  sales  at  the 
specific  outlet,  would  not  quaUfy  for  the 
exemption. 

Given  these  two  criteria,  FDA 
estimates  that  the  proposed  exemption 
would  cover  about  14  percent  of  all 
commercial  outlets,  primarily 
independent  pharmacies.  Altogether, 
these  pharmacies  dispense  only  about  4 
percent  of  all  prescriptions.  Thus, 
although  a  substantial  proportion  of  the 
smallest  community  pharmacies  would 
be  spared  additional  costs,  the 
distribution  of  Medication  Guides  by 
outlets  dispensing  96  percent  of  all 
prescriptions  would  be  required. 
Moreover,  since  patients  (Staining  unit- 
of-use  prescriptions  woidd  receive 
Medication  Guides  despite  the  small 
pharmacy  exemption,  it  is  likely  that  at 


least  97  percent  of  all  new  prescriptions 
would  be  accompanied  by  patient 
information. 

The  third  condition  is  that  exempted 
outlets  make  available  a  compilation  of 
Medication  Guides  for  readii^  in  the 
dispensing  or  counseling  area. 

FDA  calculates  that  this  small 
pharmacy  exemption  would  reduce  the 
compliance  costs  of  these  proposed 
regulations  to  retail  pharmacies  by  7 
percent,  while  having  virtually  no  effect 
on  manufacturers'  costs.  This  would 
reduce  the  expected  annual  incremental 
regulatory  cost  of  compliance  to  $56.3 
miUion.  Figure  4  displays  these 
estimates  for  various  exemption  options 
for  the  retail  pharmacy  sectw. 
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E.  Regulatory  Options 

Section  Vn.  of  this  document 
discussed  the  advantages  and 
disadvantages  of  several  alternatives  to 
the  proposed  regulations.  The  current 
section  presents  rough  estimates  of  their 
potential  costs. 

Option  A.  Continuation  of  the  Status 
Quo,  would  continue  current  practice. 
Under  this  option,  FDA  would  continue 
to  request  patient  information  on  an  ad 
hoc  basis  for  specific  drug  products. 
Some  pharmacies  would  continue  to 
purchase  private  product  information 
systems  from  a  variety  of  vendors  for 
patient  distribution,  but  they  would 
continue  to  do  so  voluntarily.  Thus,  this 
option  would  impose  no  new 
incremental  costs. 

Option  B,  No  Prior  FDA  Review. 
wotdd  require  that  patient  information 
be  dispensed  with  all  drug  products,  but 
such  information  would  not  be 
approved  by  the  agency  prior  to 
distribution.  One  form  of  this  option 
reflects  the  proposed  volimtary 
approach.  (Dver  time,  compliance  costs 
woidd  approach  those  estimated  for  the 
proposed  regulations. 

Option  C-1,  FDA-Approved  Patient 
Information  Available  with  New 
Prescriptions  and  Upon  Request,  would 
require  that  a  Medication  Guide  be 
provided  with  new  prescriptions  and 
upon  request  for  refills.  This  is  the 
proposed  regulatory  option  only  if 
voluntary  information  efforts  are 
unsuccessful.  As  derived  above,  the 
annual  incremental  costs  to  the  affected 
sectors  are  estimated  to  reach  $56.3 
million  by  the  10th  year  after 
implementation,  assuming  a  small 
business  exemption. 

Option  C-2,  FDA-Approved  Patient 
Information  Available  with  All 
Prescriptions,  would  require  that  a 
Medication  Guide  be  provided  with, 
both  new  and  refill  prescriptions. 
Although  the  cost  per  Medication  Guide 
dispensed  decreases  sUghtiy  because 
fixed  costs  are  distributed  over  mora 
guides,  the  estimated  annual 
incremental  costs  of  compliance  for  this 
option  are  over  40  percent  higher  than 
if  Medication  Guides  were  only  required 
for  new  prescriptions  and  on  request  for 
refills,  llie  estimated  annual 
incremental  cost  of  this  option  is  over 
$80  miUion. 

Option  D-1,  Unit-of-Use  Packaging, 
woidd  require  that  all  prescription 
drugs,  together  with  Medication  Guides, 
be  dispensed  in  imit-of-use  packaging. 
FDA  does  not  have  sufficient 
information  to  develop  full  cost 
estimates  for  this  option,  but  believes 
the  requirement  would  impose 
additional  costs  for  both  new  packaging 


and  increased  storage  space,  while 
reducing  product  preparation  costs.  The 
following  projections  illustrate  the 
potential  magnitude  for  several  of  these 
categories. 

The  cost  to  manufacturera  of 
developing  and  printing  the  Medication 
Guides  to  be  enclosed  in  each  drug 
package  would  reach  about  $50  miUion 
annually.  In  addition,  the  PMA 
estimated  in  1979  that  it  would  cost 
manufactxirera  between  $25-$2g  miUion 
to  move  to  unit-of-use  packaging. 
Updating  that  estimate  to  ciurent  dollara 
results  in  approximately  $55  miUion. 
Moreover,  tiiere  are  about  67  percent 
more  prescription  products  available 
today  than  in  1979,  which  woidd  boost 
this  estimate  further. 

Retail  pharmacies  and  wholesalers 
would  need  to  devote  more  storage 
space  to  unit-of-use  drugs.  Estimates 
from  the  United  Kingdom  suggest  that 
this  type  of  packaging  may  increase 
storage  requirements  by  40  percent  (Ref. 
73).  A  typical  pharmacy  uses  about  500 
square  fset  of  floor  space.  If  the  40 
percent  increment  is  representative,  an 
annual  rental  fee  of  $7.50  per  square 
foot  would  cost  each  pharmacy  about 
$1,500.  The  total  annual  cost  for  retail 
storage  would  equal  $107  miUion.  FDA 
assiunes  that  wholesalera  would 
experience  additional  storage  costs. 

The  reduced  time  for  pharmacists  to 
dispense  unit-of-use  products  would 
offset  some  of  these  cost  increases. 
Kaiser  Permanente,  for  example,  has 
estimated  that  unit-of-use  packaging 
generates  time  and  supply  savings  of 
between  $0.50  to  $1.00  per  prescription, 
although  they  note  that  increased 
packaging  costs  ofiiset  about  half  of  these 
savings.  Other  enterprises  report  lower 
savings  (Ref.  73).  FDA  recognizes  that 
strict  requirements  for  unit-of-use 
packaging  would  have  important 
consequences  on  these  sectors  and 
sohcits  additional  pubUc  comment  to 
aUow  the  agency  to  understand  better 
the  associated  costs  and  savings. 

Option  D-2,  Reference  Book  at 
Dispensing  Site,  would  require  only  that 
a  book  of  Medication  Guides  be  made 
available  at  the  dispensing  site.  Under 
this  option,  manufacturers  would  . 
continue  to  bear  the  same  development 
costs,  but  the  biuxlen  on  retail 
pharmacies  would  be  minimal.  Even  if 
the  insertion  of  each  new  or  revised 
Medication  Guide  into  looseleaf  bindera 
took  only  30  seconds,  200  to  300  annual 
revisions  would  entail  annual 
incremental  costs  to  pharmacies  of  over 
$2.2  miUion. 

Option  D-3,  Interactive  Computer 
Technology,  would  permit  pharmacies 
to  provide  computer  access  to 
consujnere  in  Ueu  of  being  handed  a 


written  Medication  Guide.  For  example, 
consumers  could  be  directed  to  a 
computer  kiosk  to  retrieve  automated 
information.  If  most  consumers  opted  to 
print  Medication  Guides  for  new 
prescriptions,  the  annualized  cost  of 
this  alternative  per  pharmacy  might 
average  about  $100  for  computer  and 
printer  equipment,  $300  for  software 
updates,  and  $400  for  computer 
suppUes.  Further,  the  rental  value  of  a 
3x3  square  foot  cubicle  in  each 
pharmacy  could  add  another  $70  per 
year  (or  over  $900  if  displaced  sales  are 
used  to  value  space).  These  assumptions 
imply  a  total  annual  incremental  cost  of 
about  $38  miUion  (about  $70  milUon  if 
displaced  sales  are  used  to  value  space). 

Option  D-4,  Distribution  of  Books  to 
Consumers,  requires  sending  or 
distributing  Medication  Guide  books  to 
each  household.  The  complete  book 
would  eventually  include  several 
thousand  pages  and  is  assiuned  to  cost 
$5.00  to  print.  Consequentiy,  if  50 
percent  of  the  nation's  95  miUion 
households  received  an  annuaUy 
updated  book,  the  cost  of  printing 
would  amoimt  to  $237.5  miUion.  If  the 
books  were  distributed  from 
pharmacies,  there  would  be  additional 
costs  for  storage.  If  they  were  annuaUy 
mailed  to  each  consiuner's  residence,  at 
a  per  book  postal  rate  of  approximately 
$2.00,  this  amoimts  to  an  additional 
$190  miUion. 

Finally.  FDA  considered  option  D-5, 
Telephone  Counseling,  which  would 
require  manufacturera  of  prescription 
drug  and  biological  products  to  provide 
patients  with  a  number  to  access 
coimseling  via  telephone.  While  FDA 
encourages  manufacturers  to  provide 
this  service  voluntarily,  the  agency 
beUeves  that  this  form  of  oral 
counseling  should  be  considered  an 
adjunct,  not  a  replacement,  for  written 
information.  One  large,  mail-order 
company  reports  that  about  10  percent 
of  its  new  prescription  customera  utiUze 
a  toU-fi'ee  niunber.  This  percentage  may 
be  an  upper-bound,  however,  whan 
appUed  to  retail  outlets  where 
pharmacists  are  available  for  counseling 
at  the  time  of  ptuchase.  FDA  estimates 
that  if  5  to  10  percent  of  all  new 
prescription  purchases  resulted  in  3- 
minute  telephone  conversations,  the 
aimual  cost  of  employing  pharmacists  to 
answer  these  calls  would  reach  $82  to 
$164  million.  In  addition,  the  average 
telephone  charges  may  equal  about 
$0.30  per  minute,  adding  $50  to  $100 
million  in  annual  costs.  Thus,  the 
estimated  incremental  costs  for  this 
option  range  fiom  $65  to  $132  killion. 
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F.  Benefits 

The  primary  objective  of  the  proposed 
regulation  is  to  enhance  the  nation's 
pubhc  health  by  allowing  patients  to 
make  better  use  of  their  medications. 
FDA  beUeves  that  the  distribution  of 
written  prescription  drug  information  to 
patients,  when  combined  with  Ucensed 
practitioner  and/or  pharmacist 
counseling,  would  accomplish  this  goal 
in  two  ways.  First,  it  would  reduce  the 
incidence  of  therapeutic  failures  due  to 
poor  compliance  with  drug  regimens. 
Second,  it  would  decrease  the  number 
of  preventable  adverse  drug  reactions 
and  preventable  drug-drug  and  drug- 
food  reactions.  FDA  beUeves  that  both 
outcomes  are  at  least  partly  attainable 
with  adequate  patient  knowledge.  While 
there  are  no  definitive  studies  that 
would  allow  FDA  to  develop  precise 
measures  of  the  present  and  future 
levels  of  these  key  health  variables,  this 
section  presents  the  agency's  best 
assessment  of  the  expected  values. 

There  is  substantial  Uterature  on  the 
extent  of  patient  noncompUance  with 
prescription  drugs.  Although  a  large 
number  of  national  programs  have  been 
initiated  to  improve  patient  information 
and  education,  this  research  continues 
to  demonstrate  that  noncompliance  with 
prescription  drug  regimens  remains  a 
pubhc  health  concern.  A  1990  NCPIE 
report  found  that  about  one-third  of 
patients  fail  to  take  their  prescribed 
medications  (Ref.  3).  An  overview  of 
patient  compUance  studies  found  that 
rates  of  compliance  for  long-term 
therapy  tend  to  converge  to  50  percent 
(Ref.  4).  Other  studies  examining  the 
literature  on  comphance  rates  in 
discrete  patient  populations  suggest  that 
pediatric  nonadnerence  to  therapeutic 
regimens  exceeds  50  percent  (Ref.  5), 
noncompliance  rates  for  unsupervised 
psychiatric  outpatients  range  from  25  to 
50  percent  (Refs.  6  and  7),  and 
noncomphance  in  the  elderly  ranges 


from  26  to  59  percent  (Ref.  8).  Therefore, 
FDA  has  concluded  that  current  patient 
noncompliance  rates  range  &t>m  30  to 
50  percent. 

This  research  also  provides  evidence 
that  patient  noncompUance  with 
prescribed  drug  regimens  is  directly 
related  to  therapeutic  failiue  with 
serious  health  consequences,  including 
bUndness,  cardiac  arrest,  and  death 
(Reiis.  9  and  10). 

A  1990  Office  of  the  Inspector  General 
report  foimd  that  the  process  of  patient 
education  can  save  time  by  reducing 
calls  or  visits  to  the  Ucensed 
practitioner  or  pharmacist  and  by 
reducing  the  number  of  hospitalizations 
resulting  from  patients'  feiliues  to 
foUow  prescribed  drug  regimens  (Ref. 
17). 

The  economic  burden  to  consmners 
and  society  of  these  preventable  drug- 
related  illnesses  include  the  direct  costs 
of  additional  or  prolonged  treatments  by 
physicians  or  hospitals  and  the  indirect 
costs  of  lost  work-time,  reduced 
productivity,  and  wasted  expenditures 
on  drugs  whose  efficacy  is  canceled  or 
reduced  by  inappropriate  or  improper 
use.  However,  only  a  few  studies  have 
addressed  the  economic  costs  associated 
with  drug  noncompUance.  More  than 
125,000  hospitaUzations,  and  20  milUon 
lost  work-days  (with  lost  earnings  of 
$1.5  biUion  in  1984)  were  attributed  to 
drug  noncompUance  related  to 
cardiovascular  disease  (Ref.  15).  A  1990 
study  of  315  elderly  patients  found  that 
hospitalization  costs  totaled 
approximately  $293,000  for  all  drug- 
related  admissions  (Ref.  8)  (About 
$224,000  was  attributable  to  adverse 
drug  reactions  and  $77,300  for  drug 
noncompUance.)  A  recent  report  (Ref. 
81)  by  the  Task  Force  for  CompUance, 
a  group  of  22  major  pharmaceutical 
companies,  estimated  that  the  annual 
economic  costs  of  noncompliance 
exceed  $100  bilUon.  They  attribute 


these  costs  to  added  hospital  admissions 
($25  bilUon),  prescriptions  ($8  bilUon), 
nursing  home  admissions  ($5  billion), 
and  lost  productivity  (over  $50  bilUon). 

The  most  comprehensive  recent  study 
employed  a  meta-analysis  to  measure 
the  extent  and  direct  costs  of  hospital 
admissions  related  to  drug  therapy 
noncompUance,  using  data  on  2,942 
hospital  admissions  from  seven  studies. 
Only  pubUshed  studies  that  met  a  strict 
definition  of  noncompUance  (overuse, 
underuse,  or  erratic  use)  were  included. 
The  analysis  foimd  that  5.3  percent  of 
annual  hospital  admissions,  or  1.94 
milUon  admissions,  were  due  to  drug 
noncompUance,  at  a  cost  of  $8.5  bilUon 
in  1986.  The  author  noted  that  these 
results  were  similar  to  a  1974  Task 
Force  on  Prescription  Drugs  that 
estimated  hospital  costs  of  $3  bilUon  in 
1976  dollars  for  aU  drug-related 
admissions  (Ref.  15). 

As  noted  above,  a  precise  quantitative 
measure  of  the  benefits  that  would 
result  from  the  increased  availabiUty  of 
patient  information  is  not  possible,  but 
FDA  reUed  on  the  studies  described 
above  to  develop  an  illustrative  example 
of  the  potential  magnitude  of  expected 
benefits.  For  its  best  estimate,  FDA  drew 
on  the  1990  meta-analysis  (Ref.  15)  to 
assiune  that  about  5  percent  of  the 
nation's  35  milUon  aimual  hospital 
admissions  are  due  to  noncompliance 
with  prescribed  drug  regimens.  The 
average  cost  of  each  drug-related 
hospital  admission  is  unknown,  but  the 
average  cost  for  all  inpatient  hospital 
and  physician  services  is  estimated  at 
almost  $9,000  per  admission  (based  on 
1987  National  Medical  Expenditure 
Survey  data,  updated  to  1993  by  the 
Medical  Care  CPI).  As  shown  in  Table 
5,  the  costs  of  these  hospital  admissions, 
based  on  an  average  7-day  stay,  project 
to  about  $15.6  billion  per  year. 
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No  comparable  studies  examined  the 
nonhospital-related  costs  of  drug 
noncomphance.  However,  as  stated 
above,  FDA  found  that  from  30  to  50 
percent  of  all  patients  do  not  currently 
adhere  to  prescribed  drug  regimens. 
Because  an  estimated  150  million  U.S. 
consumers  use  at  least  one  prescription 
drug  per  year,  about  60  million  patients 
(150  millionx40  percent)  are  at 
increased  risk  of  added  illness.  FDA 
used  this  figure,  together  with  an 
estimated  incidence  rate  of  5  percent,  to 
derive  a  conservative  estimate  of  the 
percentage  of  the  noncomplying 
population  that  would  incur  other  direct 
medical  costs,  such  as  additional 
medications  and  physician  visits.  As 
shewn,  the  total  annual  costs  of 
noncompliance,  including  hospital 
admissions  and  other  direct  costs,  are 
estimated  to  be  about  $15.7  billion. 

In  addition,  adverse  drug  reactions 
continue  to  be  a  significant  health 
problem.  FDA  beheves  that  appropriate 
information  can  moderate  these 
incidents  by  warning  patients  about 
necessary  precautions  and  heightening 
their  ability  to  understand  and  respond 
to  adverse  reactions.  A  review  of  the 
relevant  research  in  this  area  indicates 
that  the  incidence  of  adverse  drug 
react  ions  responsible  for  hospital 
admissions  ranges  hom  0.3  to  16.8 
percent  (Refs.  8, 11, 12, 13,  and  14). 
According  to  extrapolations  from  a 
sample  of  emergency  rooms, 
approximately  5  percent  of  drug-related 
admissions  were  associated  vdth 
adverse  encoimters  with  OTC  drug 
products,  and  thus  would  not  be 
affected  by  this  proposal  (Ref.  83).  In 
addition,  investigators  have  estimated 
that  between  48  percent  (Ref.  74)  and  55 
percent  (Ref.  84)  of  all  hospital 
admissions  related  to  adverse  reactions 
are  preventable.  Thus,  using  50  percent 
as  an  estimate  of  preventable  adverse 
reactions,  the  agency  expects  that 
approximately  47  percent  (95  percent  x 
50  percent)  of  all  hospital  admissions 
associated  with  adverse  drug  reactions 
are  potentially  preventable  by  the 
distribution  of  quahty  patient 
information.  This  equals  1.4  percent  of 
all  hospital  admissions.  As  shourn  in 
Table  5,  these  assumptions  imply  that 
the  costs  of  preventable  adverse  drug 
reactions  amoimt  to  about  $4.4  bilhon 
per  year.  Moreover,  although  the 
Incidence  of  adverse  drug  reactions  in 
ambulatory  patients  has  been  reported 
at  20  percent  (Ref.  48),  FDA  is  still 
examining  these  data  and  has  not 
derived  estimates  of  the  related  costs.  In 
smn,  FDA  finds  that  a  partial  tally  of  the 
direct  medical  costs  associated  with  the 
additional  or  prolonged  illnesses  that 


result  from  both  noncompliance  with 
prescription  drugs  and  preventable 
adverse  drug  reactions  adds  up  to  about 
$20.1  biUion  a  year.  Note  that  this 
estimate  does  not  include  the  economic 
costs  of  lost  productivity.  As  mentioned 
above,  one  pharmaceutical  Industry  task 
force  estimated  the  annual  economic 
cost  of  noncompliance  related  to  lost 
productivity  as  over  $50  billion  (Ref. 
81). 

The  realized  benefits  of  increased 
patient  information  will  depend  on  the 
ensuing  changes  in  patient  behavior. 
Several  studies  since  1982  have  foimd 
Increases  in  compliance  as  a  result  of 
written  information  alone  or  in 
combination  with  oral  coimseling.  The 
rate  was  as  high  as  79  percent  in  the 
case  of  a  comprehensive  patient 
education  program  that  included 
additional  features  (Ref.  74),  although  in 
most  cases  there  were  more  modest 
increases.  Of  the  studies  involving  only 
written  Information,  one  found  a  30 
percent  increase  in  compliance  (Ref.  48) 
and  another  a  50  percent  increase 
among  patients  tajcing  penicillin,  but  no 
significant  difference  among  patients 
taking  nonsteroidal  anti-inflammatory 
drugs  (Ref.  47).  Other  studies  using  only 
written  materials  tound  no  significant 
changes  in  compliance  (Refs.  44  and 
52).  Two  studies  using  both  oral  and 
written  information  showed  increased 
compliance,  with  increases  of  12  to  14 
percent  (Ref.  49)  and  23  percent  (Ref.  7). 
In  another  study,  however,  there  was  no 
significant  effect  of  oral  and  written 
information  on  compliance  (Ref.  66). 
These  studies  varied  by  type  of  patient, 
medication,  and  illness  (chronic  or 
acute),  definition  of  compliance,  length 
of  therapy,  and  presence  of  noticeable 
symptoms.  Such  factors  may  explain  the 
wide  variation  in  the  reported  effects  of 
written  information  on  drug  utilization 
behavior. 

The  agency  does  not  anticipate  that 
required  patient  Information  would 
avert  the  majority  of  the  costs  associated 
with  drug-related  illnesses.  Even  with 
current  levels  of  patient  information, 
significant  levels  of  noncompliance  still 
occur.  However,  the  above  studies 
indicate  that  understandable 
information  has  a  significant  impact  on 
patient  compUance  and  awareness. 
Although  data  are  not  available  to 
present  a  precise  forecast  of  the 
resulting  health  changes,  the  agency 
notes  that  the  health  costs  described 
above  imply  that  if  patient  information 
was  to  result  in  even  a  10  percent 
reduction  in  adverse  outcomes,  this 
would  result  in  benefits  of  $2  billion  per 
year.  A  5-percent  Improvement  would 
produce  annual  benefits  of  $1  bilUon. 
Even  a  1  percent  reduction  in  these 


health  care  expenditures  would  more 
than  offset  the  costs  of  these  proposed 
regulations. 

The  agency  notes  that  while  these 
figures  are  only  illustrative,  it  believes 
that  the  assumptions  upon  which  they 
are  based  are  conservative  and  that  the 
projected  range  of  benefits  is  reasonable. 
Moreover,  this  quantitative  estimate 
does  not  account  for  the  potential 
avoidance  of  catastrophic  effects,  such 
as  avoidable  death,  permanent 
dlsabiUty,  or  prolonged  hospitaUzation. 
The  costs  of  these  more  severe 
consequences,  at  even  very  low 
incidence  rates,  would  be  substantial. 

G.  Preliminary  Conclusion 

Given  the  enormous  benefits  in  cost 
savings  and  improved  health  care  of  this 
program,  FDA  believes  that  the 
economic  costs  of  these  regulations  are 
justified.  The  agency  expects  concerns 
to  be  raised  during  the  comment  period 
about  the  apparent  imbalance  in  bearing 
the  direct  burden  of  the  costs  of  these 
proposed  regulations,  especially  as 
borne  by  drug  manufacturers  and  retail 
pharmacies  should  preapproved 
Medication  Guides  be  required. 

The  agency  acknowledges  that 
manufacturers  would  have  the  primary 
responsibility  for  providing  required 
labeling  for  drug  and  biological 
products.  FDA  has  recognized  this 
concern  in  this  proposal  by  requiring 
manufacturers  to  provide  the  means  for 
the  dispenser  to  generate  a  sufficient 
number  of  Medication  Guides.  However, 
as  a  practical  matter,  there  is  a  strong 
possibility  that  the  impact  of  the 
proposed  patient  labeling  program,  if 
fully  implemented  m  the  absence  of 
satisfactory  voluntary  efforts,  would 
place  a  greater  share  of  the  financial 
burden  on  the  retail  pharmacy  sector 
rather  than  the  manufacturer.  The 
agency  is  soliciting  guidance  on  how  the 
costs  of  a  required  Medication  Guide 
program  could  be  allocated  in  a  fair  and 
reasonable  fashion.  Accordingly,  in 
addition  to  the  comments  on  the 
reasonableness  of  the  estimates 
described  above,  the  agency  seeks 
comments  on:  (1)  How  manufacturers 
and  pharmacies  can  share  the  costs  of 
producing  and  dispensing  Medication 
Guides;  for  example,  by  providing 
materials,  computer  support,  subsidies, 
or  in  some  other  fashion:  and  (2)  the 
role  third-party  Intermediaries  could 
play  in  interfacing  between 
manufacturers  and  pharmacies,  and 
how  they  could  mitigate  costs. 

Xm.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (a)(ll)  that  this 
action  is  of  a  type  that  does  not 
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individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XIV.  Paperwork  Reduction  Act  of  1980 

Hils  proposed  rule  contains 
information  collections  which  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondent 
description  of  the  information  collection 


are  shown  below,  with  an  estimate  of 
the  annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  Infonnatlon. 

Title:  Medication  Guide  for 
Prescription  Drug  Products. 

Description:  The  information 
collection  requirements  would  impose 
reporting  requirements  on 
manufacturers  and  a  recordkeeping 
requirement  on  dispensers.  However, 
imtil  at  least  the  year  2000,  this  burden 


would  only  be  required  for  a  small 
subset  of  products  that  pose  a  serious 
and  significant  public  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  information.  For 
these  products,  manufacturers  would  be 
required  to  develop  Medication  Guides 
and  submit  them  to  FDA  for  approval; 
dispensers  would  be  required  to 
document  a  good  faith  effort  to  obtain 
Medication  Guides  when  their  supply  is 
low  or  depleted. 

Description  of  Respondents: 
Businesses. 


Estimated  annual  Reporting  and  Recordkeeping  Burden 


21  CFR  section 


208.26(c) 

314.50  (c){2)(0.  (d)(5Mvi)(/^,  and  (e)(2)(ii);  and  601.2(a)  

314.70(b)(3)(u) „... 

314S4  (a)(8)(i),  (a)(8)(ii),  (a)(8)OiO.  and  (a)(8)fiv);  and  314.97 

1 1   Total „. 


Annual 
numt)er  of 
responses 


521 
10 
20 
10 


Annual  fre- 
quency 


NA 
1 
1 
1 


Average  bur- 
den per  re- 
sponse 


SOmin. 
320  hrs. 
160  hrs. 
16  hrs.  . 


Annual 
burden 
hours 


261 
3,200 
3,200 

160 


6321 


The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  information  collections. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503. 

XV.  Federalism 

Executive  Order  12612,  Federalism,  is 
intended  to  "restore  the  division  of 
governmental  responsibiUties  between 
the  national  government  and  the  States 
that  was  Intended  by  the  Framers  of  the 
Constitution  and  to  ensure  that  the 
principles  of  federafism  estabhshed  by 
the  Framers  guide  the  Executive 
departments  and  agencies  in  the 
formuladon  and  implementation  of 
policies."  Section  3(d)(3)  of  Executive 
Order  12612  states  that,  when  national 
standards  am  required,  agencies  must 
consult  appropriate  State  officials  and 
organizations.  Section  4(d)  requires 
agencies  that  foresee  any  possible 
conflict  between  State  laws  and 
federally  protected  Interests  to  consult, 
to  the  extent  practicable,  appropriate 
officials  and  organizations  representing 
the  States  to  avoid  such  conflict. 

FDA  is  aware  that  several  States  have 
laws  or  regulations  that  require 
pharmacists  to  coimsel  patients  on  the 
use  of  prescription  drug  products.  The 
agency  does  not  believe  its  proposed 


rule  on  Medication  Guides  conflicts 
with  such  laws  or  regulations  because 
the  proposed  rule  would  not  affect  any 
oral  counseling  requirement  Imposed  by 
State  laws  or  regulations.  Nevertheless, 
the  agency  will  continue  to  examine 
State  laws  for  federafism  purposes  and 
invites  comments  from  interested 
persons,  particularly  with  respect  to 
State  initiatives  to  provide  information 
on  prescription  drug  products  to 
patients. 

XVI.  References 
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Monday  through  Friday. 

1.  Green,  L  W.,  P.  D.  Mullen,  and  R.  B. 
Friedman,  "An  Epidemiological  Approach 
to  Targbdng  Drug  Information,"  Patient 
Education  and  Counseling,  8:255-268, 
1986. 

2.  Morris,  L  A.,  et  al.,  "A  Segmentational 
Analysis  of  Prescription  Drug  Information 
Seeking,"  Medical  Care.  25:953-964, 1987. 

3.  Heyduk,  L.  J.,  "Medication  Education: 
Increasing  Patient  Compliance,"  Journal  of 
Psychosocial  Nursing.  29:32-35, 1991. 

4.  Morris,  L  S.,  and  R.  M.  Schulz,  "Patient 
Compliance— An  Overview,"  Journal  of 
Qinical  Pharmacy  and  Therapeutics. 
17:283-295, 1992. 

5.  Bartlett,  E.  E.,  "Effective  Approaches  to 
Patient  Education  for  the  Busy 
Pediatrician,"  Pediatrics.  74:920-923, 
1984. 

6.  Voris,  J..  C.  Morin.  and  J.  S.  Kiel, 
"Monitoring  Outpatients'  Plasma 
Antidepressant-Drug  Concentrations  as  a 


Measure  of  Compliance,"  American 
Journal  of  Hospital  Pharmacy,  40:119-120, 
1983. 

7.  Robinson,  G.  L,  A.  D.  Gilbertson,  and  L. 
Litwack,  "The  Effects  of  a  Psychiatric 
Patient  Education  to  Medication  Program 
on  Post- Discharge  Compliance," 
Psychiatric  Quarterly.  58(2):113-118, 
Summer  1986-1967. 

8.  Col,  N.,  J.  E.  Fanale,  and  P.  Kronholm, 
"The  Role  of  Medication  Noncompliance 
and  Adverse  Drug  Reactions  in 
Hospitalizations  of  the  Elderly,"  Archives 
of  Internal  Medicine,  150:841-845,  1990. 

9.  Office  of  the  Inspector  General,  Office  of 
Evaluation  and  lnsp>ections,  "Medication 
Regimens:  Causes  of  Noncompliance," 
March  1990,  citing  )ohn  Urquhart,  "Drug 
Delivery  Technology  and  Patient 
Compliance  for  New  Products;"  Paper 
presented  at  The  Conference  on  Advanced 
Therapeutics:  Overcoming  End  User 
Barriers.  Co-sponsored  by  the  National 
Pharmaceutical  Council  and  Frost  and 
Sullivan,  Baltimore,  April  17-18. 1989. 

10.  Wood,  A.  J.  J.,  and  J.  A.  Gates,  "Adverse 
Reactions  to  Drugs,"  In  Petersdorf,  R.,  et 
al.,  "Harrison's  Principles  of  Internal 
Medicine,"  12th  ed.  New  York,  McGraw- 
Hill;  373-379, 1991. 

11.  Lakshmanan,  M.  Q,  C.  O.  Hershey,  and 
D.  Breslau,  "Hospital  Admissions  Caused 
by  Iatrogenic  Disease,"  Archives  of  Internal 
Medicine.  146:1931-1934, 1986. 

12.  Salem,  R.  B.,  T.  M.  Keane,  and  J.  G. 
Williams,  "Drug-Related  Admissions  to  a 
Veterans'  Administration  Psychiatric 
Unit,"  Drug  Intelligence  and  Clinical 
Pharmacy,  18:74-76. 1984. 

13.  Ives,  T.  I.,  E. ).  Bentz,  and  R.  E.  Gwyther, 
"Drug-Related  Admissions  to  a  Family 
Medicine  Inpatient  Service,"  Archives  of 
Internal  Medicine,  147:1117-1120, 1987. 

14.  Schneider. ).  K.,  L  C.  Mion,  and  J.  D. 
Frengley,  "Adverse  Drug  Reactions  in  an 


44234  Federal  Register  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Proposed  Rules 


Elderly  Outpatient  Population,"  American 
Journal  of  Hospital  Pharmacy,  49:90-96, 
1992. 

15.  Sullivan,  S.  D.,  D.  H.  Kreling,  and  T.  K. 
Hazlet.  "Noncompliance  with  Medication 
Regimens  and  Subsequent 
Hospitalijations:  A  Literature  Analysis  and 
Cost  of  Hospitalization  Estimate,"  Journal 
of  Research  in  Pharmaceutical  Economics, 
2(2):19-23, 1990. 

16.  Murphy,  J.  A.,  et  aL,  "Amiodarone:  A 
Postmarketing  Evaluation  of  Monitoring  for 
Drug  Induced  Toxicity,"  DICP—Drug 
Intelligence  and  Clinical  Pharmacy, 
24:1001-1005, 1990. 

17.  Office  of  the  Inspector  General,  Office  of 
Evaluation  and  Insp>ections,  "Medication 
Regimens:  Causes  of  Noncompliance," 
March  199a 

18.  National  CouncU  on  Patient  Information 
and  Education,  "Directory  of  Prescription 
Drug  Information  and  Education  Programs 
and  Resources,"  BuJlman,  W.  R.,  and  F. 
Rowland  (ed.),  1985. 

19.  Morris,  L  A.,  E.  R.  Tabak,  and  N.  J.  Olins, 
"A  Segmentation  Analysis  of  Prescription 
Drug  Information-Seeking  Motives  Among 
the  Elderly,"  Journal  of  Public  Policy  and 
Marketing,  11(2):115-125, 1992. 

20.  Morris,  L  A.,  and  M.  D.  Tyson,  "There's 
More  Than  One  Way  to  Go  Direct  to  the 
Consumer,"  Perspectives,  9:5-12, 1985. 

21.  "Direct  to  Consumer  Advertising  of 
Prescription  Drugs;  Withdrawal  of 
Moratorium,"  Federal  Register,  50  FR 
36677-36678,  September  9, 1985. 

22.  Morris,  L  A.,  et  al.,  "Patient  Receipt  of 
Prescription  Drug  Information,"  National 
Technical  Information  Service,  No.  PB84- 
100031,  Springfield,  VA. 

23.  Morris,  L  A.,  et  al.,  "A  National  Survey 
of  Prescription  Drug  Information  Provided 
to  Patients,"  National  Technical 
Information  Service,  No.  PB86-186947/ 
XAB,  1986,  Springfield,  VA. 

24.  Morris,  L  A.,  et  al.,  "Counseling  Patients 
About  Prescribed  Medication:  Ten  Year 
Trends,"  Food  and  Drug  Administration, 
Rockville,  MD,  1993. 

25.  "Public  Attitudes  Toward  Prescription 
Drug  Information:  A  Nationwide  Study 
Conducted  for  CBS  Inc.,"  Response 
Analysis  Corp.,  Princeton,  NJ,  1984. 

26.  Abram,  M.  B.,  "Making  Health  Care 
Decisions:  The  Ethical  and  Legal 
Implications  of  Informed  Consent  in  the 
Patient-Practitioner  Relationship," 
President's  Commission  for  the  Study  of 
Ethical  Problems  in  Medicine  and 
Biomedical  and  Behavioral  Research, 
October  1982. 

27.  Wiederholt, ).  B.,  B.  R.  Clarridge,  and  B. 
L  Svarstad,  "Verbal  Consultation 
Regarding  Prescription  Drugs:  Findings 
firom  a  Statewide  Survey,"  Medical  Care, 
30:159-173, 1992. 

28.  Ascione,  F. ).,  et  al.,  "A  Survey  of  Patient 
Education  Activities  of  Community 
Pharmacists,"  Patient  Education  and 
Counseling,  7:359-366, 1985. 

29.  McMahon,  T.,  C.  M.  Clark,  and  G.  R. 
Bailie,  "Who  Provides  Patients  with  Drug 
Information?"  British  Medical  Journal, 
294:355-356,  1987. 

30.  Katz,  J.  N.,  et  al.,  "Informed  Consent  and 
the  Prescription  of  Nonsteroidal 


Antiinflanunatory  Drugs,"  Arthritis  and 
Rheumatism,  35:1257-1263. 1992. 

31.  Murphy,  J.  A.  M.,  et  al.,  "Amiodarone:  A 
Postmarketing  Evaluation  of  Monitoring  for 
Drug-Induced  Toxicity,"  DICP,  The  Annals 
of  Pharmacotherapy,  24:1001-1005, 1990. 

32.  McClellan,  W.,  "The  Physician  and 
Patient  Education:  A  Review,"  Patient 
Education  and  Counseling,  8:151-163. 
1986. 

33.  Gardner,  M.  E.,  et  al.,  "A  Study  of 
Patients'  Perceived  Importance  of 
Medication  Information  Provided  by 
Physicians  in  a  Health  Maintenance 
Organization,"  Drug  Intelligence  and 
Clinical  Pharmacy,  22:596-598, 1988. 

34.  Nightingale,  S.  L.,  "Do  Physicians  Tell 
Patients  Enough  About  Prescription  Drugs? 
Do  Patients  Think  So?"  Postgraduate 
Medicine,  74:170-175, 1983. 

35.  Graham,  A.  V.,  T.  V.  Parran,  and  C.  R. 
Jaen,  "Physician  Failure  to  Record  Alcohol 
Use  History  When  Prescribing 
Benzodiazepines,"  Journal  of  Substance 
Abuse,  4:179-185, 1992. 

36.  Ley,  P.,  "Communicating  with  Patients: 
Improving  Communication,  Satisfaction 
and  Compliance,"  D.  Marcer,  ed.,  Croom 
Hehn,  New  York,  1988. 

37.  Debrovner,  D.,  "What  Consumers  Think 
About  You,"  American  Druggist,  24-31, 
1993. 

38.  Weinman,  J..  "Providing  Written 
Information  for  Patients:  Psychological 
Considerations,"  Journal  of  the  Royal 
Society  of  Medicine,  83:303-305,  1990. 

39.  Williams-Deane,  M.,  and  L.  S.  Potter, 
"Current  Oral  Contraceptive  Use 
Instructions:  An  Analysis  of  Patient 
Package  Inserts,"  Family  Planning 
Perspectives,  24:111-115, 1992. 

40.  Casey,  F.  G.,  D.  M.  Fluitt,  and  A.  L.  Wiatt, 
"The  Patient's  Understanding  of  the  Oral 
Contraceptive  Patient  Package  Insert," 
Military  Medicine,  148:276-278, 1983. 

41.  O'Connell,  M.  B.,  and  J.  F.  Johnson, 
"Evaluation  of  Medication  Knowledge  in 
Elderly  Patients,"  The  Annals  of 
Pharmacotherapy,  26:919-921, 1992. 

42.  Gibbs,  S.,  W.  E.  Waters,  and  C.  F.  George, 
"Communicating  Information  to  Patients 
About  Medicine,"  Journal  of  the  Royal 
Society  of  Medicine,  83:292-296, 1990. 

43.  Harvey, ).  L.,  and  R.  ].  Plumridge, 
"Comparative  Attitudes  to  Verbal  and 
Written  Medication  Information  Among 
Hospital  Outpatients,"  DICP,  The  Annals 
of  Pharmacotherapy,  25:925-928, 1991. 

44.  Gibbs,  S.,  W.  E.  Waters,  and  C.  F.  George, 
"The  Benefits  of  Prescription  Information 
Leaflets  (1),"  British  Journal  of  Clinical 
Pharmacology.  27:723-739, 1989. 

45.  Van  Haecht,  C.  H.  M.,  R.  Vender  Stichele, 
and  M.  G.  Bogaert,  "Package  Inserts  for 
Antihypertensive  Drugs:  Use  by  the  Patient 
and  Impact  on  Adverse  Drug  Reactions," 
European  Journal  of  Clinical 
Pharmacology,  39:551-554, 1990. 

46.  Sandler,  D.  A.,  et  al.,  "Is  an  Information 
Booklet  for  Patients  Leaving  Hospital 
Helpful  and  Useful?"  British  Medical 
Journal.  298:870-874, 1989. 

47.  George,  C.  F.,  W.  E.  Waters,  and  J.  A. 
Nicholas,  "Prescription  Information 
Leaflets:  A  Pilot  Study  in  General 
Practice,"  British  Medical  Journal, 
287:1193-1196, 1983. 


48.  Dodds,  L.  I.,  "Effects  of  Information 
Leaflets  on  Compliance  with  Antibiotic 
Therapy,"  The  Pharmaceutical  Journal, 
11:48-51. 1986. 

49.  Myers,  E.  D.,  and  E.  J.  Calvert, 
"Information,  Compliance  and  Side- 
Effects:  A  Study  of  Patients  on 
Antidepressant  Medication,"  British 
Journal  of  Clinical  Pharmacology,  17:21- 
25, 1984. 

50.  Dnuy,  V.  W.  M.,  "Patient  Information 
Leaflets,"  British  Medical  Journal, 
288:427-428, 1984. 

51.  Hays,  R.  D.,  and  M.  R.  DiMatteo,  "Key 
Issues  and  Suggestions  for  Patient 
Compliance  Assessment:  Sources  of 
Information,  Focus  of  Measures,  and 
Nature  of  Response  Options,"  The  Journal 
of  Compliance  in  Health  Care,  2:37-53, 
1987. 

52.  Gibbs,  S.,  W.  E.  Waters,  and  C.  F.  George, 
"The  Benefits  of  Prescription  Information 
Leaflets  (2),"  British  Journal  of  Clinical 
Pharmacology.  28:345-351, 1989. 

53.  Gibbs,  S.  "Prescription  Information 
Leaflets  for  Patients,"  European 
Respiratory  Journal,  5:140-143, 1992. 

54.  Proos,  M.,  et  al.,  "A  Study  of  the  Effects 
of  Self-Medication  on  Patients'  Knowledge 
of  and  Compliance  with  Their  Medication 
Regimen,"  Journal  of  Nursing  Care  Quality, 
Special  Report:  18-26, 1992. 

55.  Schwartz-Lookinland,  S.,  L.  C.  McKeever, 
and  M.  Saputo,  "Compliance  with 
Antibiotic  Regimens  in  Hispanic  Mothers," 
Patient  Education  and  Counseling,  13:171— 
182  1989. 

56.  Haynes,  R.  B.,  E.  Wang,  and  M.  D.  M. 
Gomes,  "A  Critical  Reyiew  of  Interventions 
to  Improve  Compliance  with  Prescribed 
Medications,"  Patient  Education  and 
Counseling,  10:155-166  1987. 

57.  Prince,  B.  S.,  et  al.,  "Drug-Related 
Emergency  Department  Visits  and  Hospital 
Admissions,"  American  Journal  of 
Hospital  Pharmacy.  49:1696-1700, 1992. 

58.  Wiederholt. ).  B.,  and  J.  A.  Kotzan, 
"Effectiveness  of  the  FDA-Designed  Patient 
Package  Insert  for  Benzodiazepines," 
American  Journal  of  Hospital  Pharmacy, 
40:828-834,  1983. 

59.  Morrow,  N.  C,  "Printed  Information  for 
Patients  Receiving  PUVA  Therapy," 
Journal  of  Clinical  and  Hospital  Pharmacy, 
9:333-340, 1984. 

60.  Hawkey,  G.  M..  and  C.  ].  Hawkey,  "Effect 
of  Information  Leaflets  on  Knowledge  in 
Patients  with  Gastrointestinal  Diseases," 
Gut.  30:1641-1646, 1989. 

61.  Dolinsky,  D.,  et  al.,  "Application  of 
Psychological  Principles  to  the  Design  of 
Written  Patient  Information,"  American 
Journal  of  Hospital  Pharmacy.  40:266-271, 
1983. 

62.  Morris,  L.  A.,  and  D.  E.  Kanouse, 
"Informing  Patients  About  Drug  Side 
Effiects,"  Journal  of  Behavioral  Medicine, 
5:363-373.1982. 

63.  Fisher,  S.,  and  S.G.  Bryant, 
"Postmarketing  Surveillance:  Accuracy  of 
Patient  Drug  Attribution  Judgments," 
Clinical  Pharmacological  Therapy.  48:102- 
107. 1990. 

64.  Quaid.  K.  A.,  et  al.,  "Informed  Consent 
for  a  Prescription  Drug:  Impact  of 
Disclosed  Information  on  Patient 


Federal  Register  /  Vol.  60,  No.  164  /  Thursday,  August  24,  1995  /  Proposed  Rules  44235 


Understanding  and  Medical  Outcomes." 
Patient  Education  and  Counseling, 
lS(3):249-2Sg,  1990. 

65.  Howland,  S.,  M.  G.  Baker,  and  T.  Poe, 
"Does  Patient  Education  Cause  Side 
EffecU?  A  Controlled  Trial,"  The  Journal  of 
Family  Practiee,  31:62-64, 1990. 

66.  Brown,  C  S.,  R.  G.  Wright,  and  D.  B. 
Christenaen.  "Association  Between  Type  of 
Medication  Instruction  and  Patients' 
Knowledge,  Side  EfilBcts,  and  Compliance," 
Hospital  and  Community  Psychiatiy, 
38(l}:55-60, 1987. 

67.  Regner,  M.  J.,  F.  Hermann,  and  L.  D.  lUed. 
"E^ctiveness  of  a  Printed  Leaflet  for 
Enabling  Patients  to  Use  Digoxin  Side- 
Effect  Information,"  Drug  Intelligence  and 
Qinical  Pharmacy.  21:200-204, 1987. 

68.  MuUen,  P.  D.,  and  L  W.  Green,       "' 
"Measuring  Patient  Drug  Information 
Transfer:  An  Assessment  of  the  Literature," 
Pharmaceutical  Manu&cturers  Association, 
Washington,  DC,  1983. 

69.  Kanouse,  D.  E.,  et  al.,  "Informing  Patients 
About  Drugs:  Summary  Report  on 
Alternative  Designs  for  Prescription  Drug 
Leaflets,"  Rand  Corp.,  Santa  Monica,  CA, 
1981. 

70.  42  U.S.C  1396i--«(g)(2)(A)(ii)a). 

71.  Council  Directive  92/27/EBC,  1992  O.J.  (L 
113)  8-12. 

72.  Kirsch,  L  S.,  et  al..  "Adult  Literacy  in 
America,"  Office  of  Educational  Research 
and  Improvement,  U.S.  Department  of 
Education,  September  1993. 

73.  Proceedings  of  Conference  on  Unit-of-Uae 
Packaging  Contemporary  Issues,  December 
13  throu^  15, 1992. 

74.  Sclar,  D.,  et  al.,  "Effect  of  Health 
Education  in  Promoting  Prescription  Refill 
Compliance  Among  Patients  with 
Hypertension,"  Clinical  Therapeutics, 
13:489-495, 1991. 

75.  National  Association  of  Chain  Drug 
Stores,  "Prescription  Drug  Marketplace 
Simulation  Model,"  1992. 

76.  Banahan  and  Gamer,  "Using  Pharmacy 
Computer  Systems  for  Better  Patient  Care," 
Drug  Topics,  p.  82,  January  10, 1994. 

77.  "Home  Health,  Mail  Order  Lead 
Pharmacy  Gainers,"  Drug  Topics,  pp.  15- 
16,  September  6, 1993. 

78.  1992  Lilly  Digest,  EH  and  Co.,  1992. 

79.  "An  Assessment  of  Chain  Pharmacies' 
Costs  of  Dispensing  a  Third  Party 
Prescription,"  prepared  by  the 
Pharmaceutical  Economics  Research 
Canter,  Purdue  University  for  the  National 
Association  of  Chain  Drug  Stores,  May 
1990. 

80.  "Annual  Report  of  Retail  Pharmacy," 
Drug  Store  News,  April  20, 1992, 
supplement. 

81.  Task  Force  for  Compliance, 
"Noncompliance  with  Medications:  An 
Economic  Tragedy  with  Important 
Implications  for  Health  Care  Reform," 
Baltimore,  MD,  November  1993. 

82.  Tabak,  E.  R.,  "Encouraging  Patient 
Question-Asking:  A  Clinical  Trial,"  Patient 
Education  and  Counseling,  12:37-49, 1988. 

83.  The  Drug  Abuse  Warning  Network, 
Annual  Emergency  Room  Data  1992,  U.S. 
Department  of  Health  and  Human  Services; 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Series  I,  Number 
12-A,  p.  44. 


84.  Bumam,  J.  F.,  "Preventability  of  Adverse 
Drug  Reactions,"  Annals  of  Internal 
Medicine,  85:80-81, 1976. 

85.  Backinger,  C  L,  and  P.  A.  Kingsley, 
"Write  It  Right:  Recommendations  for 
Developing  User  Instructions  for  Medical 
Devices  Used  in  Home  Health  Care," 
Department  of  Health  and  Human  Services, 
Publication  FDA  93-4258, 1993. 

86.  Doak,  Q  C,  L  G.  Doak.  and  J.  H.  Root, 
"Teaching  Patients  With  Low  Literacy 
Sldlls,"  Philadelphia,  J.  B.  Lippincott  Co., 
1985. 

87.  Felker,  D.  B.,  F.  Pickering,  V.  R  Charrow, 
V.  M.  Holland,  and  J.  C  Redish,  Quidelines 
for  Document  Designers,  Washington,  DC, 
American  Institutes  for  Research,  1981. 

88.  Mettger,  W.  and  J.  Mara,  "Clear  and 
Simple:  Developing  Print  Materials  for 
Low-literacy  Readers,"  Bethesda,  MD, 
National  Cancer  Institute,  1992. 

89.  Morris,  L  A.,  M.  Mazis,  and  E.  Gordon, 
"A  Survey  of  the  Effects  of  Oral 
Contraceptive  Patient  Information," 
Journal  of  the  American  Medical 
Association.  238{23):2504-2508,  1977. 

90.  Morris,  L  A..  A,  Myers,  P.  Gibbs,  and  C. 
Lao,  "Estrogen  PPIs:  An  FDA  Survey," 
American  Pharmacy,  NS20(6):22-26, 1980. 

91.  Lamb,  G.  C,  S.  S.  Green,  and  J.  Heron, 
"Can  Physicians  Warn  Patients  of  Potential 
Side  Effects  Without  Fear  of  Causing  Those 
Side  Effecte?,"  Archives  of  Internal 
Medicine.  154:2753-2756,  1994. 

92.  Kessler,  D.  A.,  "Communicating  With 
Patients  About  Their  Medications,"  New 
England  Journal  of  Medicine.  325:1650- 
1652, 1991. 

93.  Scheman,  C.  R.,  "Patient  Information  and 
Education  About  Drugs:  The  FDA 
Perspective,"  Drug  Information  Journal. 
27:1133-1136, 1993. 

94.  Morris,  L  A.,  D.  Brinberg,  R.  Klimberg, 
L  Millstein,  and  C  Rivera,  "Consumer 
Attitudes  About  Advertisements  for. 
Medicinal  Drugs,"  Social  Science  and 
Medicine.  22:629-638, 1986. 

95.  National  Association  of  Boards  of 
Pharmacy,  "Consumer  Patient  Counseling 
Survey,"  1994. 

List  of  Subjects 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  208 

Drugs.  Patient  labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedures,  Biologies,  Confidential 
business  information. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  is  proposed  that 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  to  read 
as  follows: 

PART  201— LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503, 
505,  506,  507,  508,  510,  512,  530-542,  701, 
704,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.Q  321.  331,  351,  352, 
353,  355,  356,  357,  358.  360,  360b,  360gg- 
36088,  371,  374,  379e);  sees.  215,  301,  351, 
361  of  the  Public  Health  Service  Act  (42 
U.S.C  216,  241,  262,  264). 

2.  Section  201.57  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

1201.57   Specific  raquirwiMnis  on  content 
and  format  of  latMlIng  for  human 
praocrlptlon  druga. 

(0  '  •  • 

(2)  Information  for  patients:  This 
subsection  of  the  labeling  shall  contain 
information  to  be  given  to  patients  for 
safe  and  effective  use  of  the  drug,  e.g., 
precautions  concerning  driving  or  the 
concomitant  use  of  other  substances  that 
may  have  harmful  additive  effects.  Any 
printed  patient  information  or 
Medication  Guide  required  under  this 
chapter  to  be  distributed  to  the  patient 
shall  be  referred  to  under  the 
"Precautions"  section  of  the  labeling 
and  the  full  text  of  such  patient 
information  or  Medication  Guide  shall 
be  reprinted  at  the  end  of  the  labeling. 
The  print  size  requirements  for  patient 
information  or  the  Medication  Guide  set 
forth  in  §  208.22  of  this  chapter, 
however,  do  not  apply  to  patient 
information  or  the  Medication  Guide 
that  is  reprinted  in  the  professional 
labeling. 
•        •        «        •        • 

3.  New  part  208  is  added  to  read  as 
follows: 

PART  208— MEDICATION  GUIDE  FOR 
PRESCRIPTION  DRUG  PRODUCTS 

Subpart  A— GeiMral  Provisions 

Sec. 

208.1    Scope  and  implementation. 

208.3    Definitions. 

Sut>part  B — General  Requirements  for  a 
Medication  Quide 

208. 20  Content  of  a  Medication  Guide. 
208.22  Format  for  a  Medication  Guide. 
208.24    Distributing  and  dispensing  a 

Medication  Guide. 
208.26    Exemptions  and  deferrals. 

Authority:  Sees.  201,  301,  501,  502,  503, 
505,  506,  507,  510,  701,  704  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
331,  351,  352,  353,  355,  356,  357,  360,  371, 
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374);  Sec.  351  of  the  Public  Health  Service 
Act  (42  U.S.C  262). 

Sut)f>art  A— General  Provision* 

§  206.1    Scope  and  Implementation. 

(a)  This  part  sets  forth  requirements 
for  patient  labeling  for  human 
prescription  drug  products,  including 
biological  products.  It  apphes  only  to 
those  human  prescription  drug  products 
administered  primarily  on  an  outpatient 
basis  without  direct  supervision  by  a 
health  professional.  This  part  shall 
apply  to  new  prescriptions  and  upon 
request  by  the  patient  for  refill 
prescriptions.  This  part  does  not  apply 
to  prescription  drug  products 
administered  in  an  institutional  setting 
(such  as  hospitals,  nursing  homes,  or 
other  health  care  faciUties),  or  in 
emergency  situations. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  provisions  of  this 
part  are  deferred  until  a  determination 
is  made  by  FDA  that  either  of  the 
following  performance  standards  has 
not  been  met: 

(1)  by  [insert  date  5  years  from  the 
effective  date  of  the  final  rule),  75 
percent  of  patients  receiving  new 
prescription  drugs  or  biologies  that  are 
covered  imder  these  provisions  receive 
useful  patient  information  as  described 
in  paragraph  (c]  of  this  section,  or 

(2)  by  [insert  date  1 1  years  from  the 
effective  date  of  the  final  rule),  95 
percent  of  the  patients  receiving  new 
prescription  drugs  or  biologies  that  are 
covered  under  these  provisions  receive 
useful  patient  information  as  described 
in  paragraph  (c)  of  this  section. 

(c)  Determination  of  useful  patient 
information  will  be  based  on  scientific 
accuracy,  consistency  with  the  format  in 
§  208.22,  nonpromotional  tone  and 
content,  specificity,  comprehensiveness, 
understandable  language,  and  legibiUty. 

(d)  This  part  shall  apply  without 
deferral  to  hiunan  prescription  drug 
products  and  biological  products  that 
FDA  determines  pose  a  serious  and 
significant  public  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  information. 

{206.3    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Authorized  dispenser  means  an 
individual  licensed,  registered,  or 
otherwise  permitted  by  the  jurisdiction 
in  which  the  individual  practices  to 
provide  drug  products  on  prescription 
in  the  course  of  professiorial  practice. 

(b)  Dispense  to  patients  means  the  act 
of  deUvering  a  prescription  drug 
product  to  a  patient  or  an  agent  of  the 
patient  either: 


(1)  By  a  licensed  practitioner  or  an 
agent  of  a  Ucensed  practitioner,  either 
directly  or  indirectly,  for  self- 
administration  by  the  patient,  or  the 
patient's  agent,  or  outside  the  Ucensed 
practitioner's  direct  supervision;  or 

(2)  By  an  authorized  dispenser  or  an 
agent  of  an  authorized  dispenser  under 
a  lawful  prescription  of  a  licensed 
practitioner. 

(c)  Distribute  means  the  act  of 
deUvering,  other  than  by  dispensing,  a 
drug  product  to  any  person. 

(d)  Distributor  means  a  person  who 
distributes  a  drug  product. 

(e)  Licensed  practitioner  means  an 
individual  Ucensed,  registered,  or 
otherwise  permitted  by  the  jurisdiction 
in  which  the  individual  practices  to 
prescribe  drug  products  in  the  course  of 
professional  practice. 

(f)  Manufacturer  means  the 
manufacttuer  as  described  in  §§  201.1 
and  600. 3(t)  of  this  chapter. 

(g)  Patient  means  any  individual,  with 
respect  to  whom  a  drug  product  is 
Intended  to  be,  or  has  been,  used. 

Subpart  B— Qenerai  Requirements  for 
a  Medication  Guide 

{206.20    Content  of  a  Indication  Guide. 

(a)  A  Medication  Guide  shaU  meet  all 
of  the  following  conditions: 

(1)  The  Medication  Guide  shall  be 
written  in  EngUsh,  in  nontechnical 
language,  and  shall  not  be  promotional 
in  tone  or  content 

(2)  The  Medication  Gtiide  shall  be 
based  on,  and  shall  not  confUct  with, 
the  approved  professional  labeling  for 
the  drug  product  imder  §  201.57  of  this 
chapter. 

(b)  A  Medication  Guide  shall  contain 
the  following: 

(1)  The  brand  name  (e.g.,  the 
trademark  or  proprietary  name),  if  any, 
and  estabUshed  name.  'Those  products 
not  having  an  established  name  shall  be 
designated  by  their  active  ingredients. 
The  Medication  Guide  shall  include  the 
phonetic  spelling  of  either  the  brand 
name  or  the  estabUshed  name, 
whichever  is  used  throughout  the 
Medication  Guide. 

(2)  A  summary  section  containing  the 
drug  product's  approved  indications, 
critical  aspects  of  proper  use,  significant 
warnings,  precautions,  and 
contraindications,  serious  adverse 
reactions,  and  potential  safety  hazards. 

(3)  A  section  that  identifies  a  drug 
product's  indications  for  use.  The 
Medication  Guide  may  not  identify  an 
indication  unless  the  indication  is 
identified  in  the  indications  and  usage 
section  of  the  professional  labeling  for 
the  product  required  imder  §  201.57  of 
this  chapter. 


(4)  Information  on  circumstances 
vmder  which  the  drug  product  should 
not  be  used  for  its  labeled  indication  (its 
contraindications).  The  Medication 
Guide  shaU  contain  directions  regarding 
what  to  do  if  any  of  the 
contraindications  apply  to  a  patient, 
such  as  contacting  die  Ucensed 
practitioner  or  discontinuing  use  of  the 
drug  product. 

(5)  A  statement  or  statements  of 
precautions  the  patient  should  take  to 
ensure  proper  use  of  the  drug, 
including: 

(i)  A  statement  that  identifies 
activities  (such  as  driving  or 
sunbathing),  and  drugs,  foods,  or  other 
substances  (such  as  tobacco  or  alcohol) 
that  the  patient  should  avoid; 

(ii)  A  statement  of  the  risks  to  the 
mother  and  fetus  from  the  use  of  the 
drug  during  pregnancy; 

(iii)  A  statement  of  the  risks  of  the 
drug  product  to  a  nursing  infant; 

(iv)  A  statement  of  pediatric 
indications,  if  any.  If  the  drug  product 
has  specific  hazards  associated  with  its 
use  in  pediatric  patients,  a  statement  of 
the  risks; 

(v)  A  statement  of  geriatric 
indications,  if  any.  If  the  drug  product 
has  specific  hazards  associated  with  its 
use  in  geriatric  patients,  a  statement  of 
the  risks;  and 

(vi)  A  statement  of  special 
precautions,  if  any,  that  apply  to  the 
safe  and  effective  use  of  the  drug 
product  in  other  identifiable  patient 
populations. 

(6)(i)  A  statement  of  the  possible 
adverse  reactions  bom  the  use  of  the 
drug  product  which  are  serious  or  occur 
frequently. 

(u)  A  statement  of  the  risks,  if  any,  to 
the  patient  of  developing  a  tolerance  to, 
or  dependence  on,  the  drug  product. 

(7)  Information  on  the  proper  use  of 
the  drug  product,  including: 

(i)  A  statement  stressing  the 
importance  of  adhering  to  the  dosing 
instructions. 

(ii)  A  statement  describing  any  special 
instructions  on  how  to  administer  the 
drug  product. 

(iii)  A  statement  of  what  the  patient 
should  do  in  case  of  overdose  of  the 
drug  product. 

(iv)  A  statement  of  what  the  patient 
should  do  if  the  patient  misses  taking  a 
scheduled  dose  of  the  drug  product. 

(8)  General  information  about  the  safe 
and  effective  use  of  prescription  drug 
products,  including: 

(i)  The  verbatim  statement  that 
"Medicines  are  sometimes  prescribed 
for  purposes  other  than  those  Usted  in 
a  Medication  Guide"  followed  by  a 
statement  that  the  patient  should  ask  the 
health  professional  about  any  concerns. 
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and  a  reference  to  the  availabiUty  of 
professional  labeling; 

(ii)  A  statement  that  the  drug  product 
not  be  used  for  other  conditions  or  given 
to  other  persons; 

(iii)  The  name  and  place  of  business 
of  the  manufacttuer,  packer,  or 
distributor,  as  required  for  the  label  of 
the  drug  product  under  §201.1  of  this 
chapter,  or  the  name  and  place  of 
business  of  the  dispenser  of  the  drug 
product  or  for  biological  products,  the 
name,  address,  and  Ucense  niunber  of 
the  manufacturer;  and 

(iv)  The  date,  identified  as  such,  of 
the  most  recent  revision  of  the 
Medication  Guide  placed  immediately 
after  the  last  section. 

f  206.22    Fonnat  for  a  Udedlcation  Guide. 
A  Medication  Guide  shall  be  printed 
in  accordance  with  the  following 
specifications: 

(a)  The  letter  height  or  type  size  shaU 
be  no  smaUer  than  10  points  (1  point  = 
0.0138  inches)  for  all  sections  of  the 
Medication  Guide,  except  the 
manufacturer's  name  and  address  and 
the  revision  date. 

(b)  The  Medication  Guide  shall  be 
legible  and  clearly  presented.  Where 
appropriate,  the  Medication  Guide  shall 
also  use  boxes,  bold  or  imderlined  print, 
or  other  highUghting  techniques  to 
emphasize  specific  portions  of  the  text. 

(c)  The  words  "Medication  Guide" 
shall  appear  prominently  at  the  top  of 
the  first  page  of  a  Medication  Guide. 
The  verbatim  statement  "This 
Medication  Guide  has  been  approved  by 
the  U.S.  Food  and  Drug  Administration" 
shall  appear  at  the  bottom  of  a 
Medication  Guide. 

(d)  The  brand  and  estabUshed  name 
shall  be  immediately  below  the  words 
"Medication  Guide."  The  estabUshed 
name  shaU  be  no  less  than  one-half  the 
height  of  the  brand  name. 

(e)  The  Medication  Guide  shaU  use 
the  foUowing  headings: 

(1)  "What  is  the  most  important 
information  I  should  know  about  (name 
of  drug)?" 

(2)  "What  is  (name  of  drug)?" 

(3)  "Who  should  not  take  (name  of 
drug)?" 

(4)  "How  should  I  take  (name  of 
drug)?" 

(5)  "What  should  I  avoid  while  taking 
(name  of  drug)?" 

(6)  "What  are  the  possible  side  effects 
of  (name  of  drug)?" 

{206.24    Distributing  and  dispensing  a 
Medication  Guide. 

(a)  For  a  large  volume  container  of 
finished  dosage  form: 

(1)  Each  manufacturer  shaU  provide  to 
each  distributor  to  which  it  ships  a  large 


volume  container  of  finished  dosage 
form  either: 

(i)  The  Medication  Guide  in  sufficient 
numbers;  or 

(ii)  The  means  to  produce  the 
Medication  Guide  in  stifficient  numbers 
to  permit  the  distributor  to  comply  with 
paragraph  (b)  of  this  section. 

(2)  The  label  of  each  large  volume 
container  of  finished  dosage  form  shall 
instruct  the  authorized  dispenser  to 
provide  a  Medication  Guide  to  each 
patient  to  whom  the  drug  product  is 
dispensed. 

(b)  Each  manufacturer  or  distributor 
shaU  provide  to  each  authorized 
dispenser  to  which  it  ships  the  drug 
product  either: 

(1)  The  Medication  Guide  in  sufficient 
numbers;  or 

(2)  The  means  to  produce  the 
Medication  Guide  in  sufficient  numbers 
to  permit  the  authorized  dispenser  to 
provide  the  Medication  Guide  to  each 
patient  receiving  a  new  prescription  for 
a  drug  product  or  requesting  a 
Medication  Guide. 

(c)  For  a  drug  product  in  a  unit-of-use 
container,  the  manufacturer  and 
distributor  shall  provide  a  Medication 
Guide  with  each  package  of  the  drug 
product  that  the  manufacturer  or 
distributor  intends  to  be  dispensed  to 
patiente. 

(d)  'The  requirements  of  this  section 
can  be  met  by  the  manufacturer  or 
distributor  or  by  any  other  person  acting 
on  behalf  of  the  manufacturer  or 
distributor.  Nothing  in  this  section 
prohibits  a  manufactiuer  or  distributor 
from  meeting  the  requirements  with  a 
Medication  Guide  printed  by  the 
distributor  or  authorized  dispenser. 

(e)  Each  authorized  dispenser  of  a 
prescription  drug  product  subject  to  this 
part  shall,  when  the  product  is 
dispensed  (to  a  patient  or  to  a  patient's 
agent),  for  new  prescriptions  and  upon 
request  by  the  patient  for  refill 
prescriptions,  provide  a  Medication 
Guide  directly  to  each  patient  (or  to  the 
patient's  agent),  ludess  an  exonption 
appUes  imder  §  208.26. 

(f)  An  authorized  dispenser  is  not 
subject  to  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  which 
requires  the  registration  of  producers  of 
drugs  and  the  listing  of  drugs  in 
commercial  distribution  solely  because 
of  an  act  performed  by  the  audiorized 
dispenser  under  pwrt  208. 

§206.26    Exemptions  and  deferrals. 

(a)  The  Food  and  Drug  Administration 
(FDA)  on  its  own  initiative  or  in 
response  to  a  written  request  from  an 
appUcant,  may  exempt  or  defer  any  or 
all  Medication  Guide  requirements  on 
the  basis  that  the  requirement  is 


inappUcable,  unnecessary,  or  contrary 
to  the  patient's  best  interests.  Requests 
from  appUcants  should  be  submitted  to 
the  director  of  the  FDA  division 
responsible  for  reviewing  the  marketing 
appUcation  for  the  drug  product,  or  for 
a  biological  product,  to  the  appUcation 
division  in  the  office  with  product 
responsibiUty. 

(b)  If  the  Ucensed  practitioner  who 
prescribes  a  drug  product,  or  the 
authorized  dispenser  who  dispenses  a 
drug  product,  determines  that  it  is  not 
in  the  patient's  best  interest  to  receive 
a  Medication  Guide  because  of 
significant  concerns  about  the  effect  of 
a  Medication  Guide,  the  Ucensed 
practitioner  may  direct  that  the 
Medication  Guide  not  be  provided  to 
the  patient,  or  the  authorized  dispenser 
may  withhold  the  Medication  Guide. 
However,  the  authorized  dispenser  of  a 
prescription  drug  product  shall  provide 
a  Medication  Guide  to  any  patient  who 
requests  it  when  the  drug  product  is 
dispensed  regardless  of  any  such 
direction  by  the  Ucensed  practitioner  or 
the  authorized  dispenser.  This 
exemption  from  providing  a  Medication 
Guide  does  not  apply  if  FDA  determines 
that  a  Medication  Guide  for  a  particular 
product  should  be  provided  to  aU 
patients  under  aU  circumstances. 

(c)  A  Medication  Guide  is  not 
required  to  be  dispensed  to  patients  in 
emergency  situations  or  where  the 
manufacturer,  distributor,  or  authorized 
dispenser,  after  documenting  a  good 
faith  effort  to  obtain  a  Medication  Guide 
for  the  patient,  does  not  have  a 
Medication  Guide  available  for  the 
patient. 

(d)(1)  An  authorized  dispenser,  as 
defined  in  §  208.3(a),  shall  be  exempt 
fitun  the  dispensing  requirements  of 
§  208.24(e)  when  the  following 
conditions  are  met: 

(i)  The  authorized  dispenser 
dispensed,  in  the  previous  calendar 
year,  no  more  than  an  average  of  300 
outpatient  prescription  drug  products 
per  week;  and 

(ii)  The  authorized  dispenser,  or  its 
business  entity,  has  gross  aimual  sales 
of  no  more  than  $5.0  milUon;  and 

(iu)  The  authorized  dispenser  makes 
available  to  patients  a  compilation  of 
current  Medication  Guides  for  reading 
in  the  dispensing  or  counseling  area. 

(2)  This  exemption  does  not  apply  to 
a  drug  dispensed  in  a  imit-of-use 
container  or  a  drug  which  the  agency 
determines  must  be  dispensed  with  a 
Medication  Guide. 
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PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

4.  The  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502,  503, 
505,  506,  507.  701,  704,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
331,  351,  352,  353,  355,  356,  357,  371,  374, 
379e). 

5.  Section  314.50  is  amended  by 
revising  the  first  and  third  sentences  of 
the  introductory  text,  paragraph  (c)(2)(i), 
the  first  sentence  of  paragraph 
(d)(5)(vi)(b),  paragraph  (e){2){ii),  and  the 
fourth  sentence  in  paragraph  (k)(l)  to      - 
read  as  follows: 

§  31 4.50    Content  and  fonnat  of  an 
application. 

Applications  and  supplements  to 
approved  apphcations  are  required  to  be 
submitted  in  the  form  and  contain  the 
information,  as  appropriate  for  the 
particular  submission,  required  under 
this  section.  *  *  *  An  appUcation  for  a 
new  chemical  entity  will  generally 
contain  an  appUcation  form,  an  index, 
a  summary,  five  or  six  technical 
sections,  case  report  tabulations  of 
patient  data,  case  report  forms,  drug 
samples,  and  labeling,  including,  if 
apphcable,  any  Medication  Guide 
required  under  part  208  of  this  chapter. 


(c)*   *   • 

(2)*   •   * 

(i)  The  proposed  text  of  the  labeling, 
including,  if  appUcaMe,  any  Medication 
Guide  required  under  part  208  of  this 
chapter,  for  the  drug,  with  aimotations 
to  the  information  in  the  siunmary  and 
technical  sections  of  the  appUcation  that 
support  the  inclusion  of  each  statement 
in  the  labeUng,  and,  if  the  appUcation  is 
for  a  prescription  drug,  statements 
describing  the  reasons  for  omitting  a 
section  or  subsection  of  the  labeling 
format  in  §  201.57  of  this  chapter. 
***** 

(d)*  *  • 

(5)*  *  • 

(vi)*  *  * 

[b)  The  appUcant  shall,  under  section 
505(i)  of  the  act.  update  periodicaUy  its 
pending  appUcation  with  new  safety 
information  learned  about  the  drug  that 
may  reasonably  affect  the  statement  of 
contraindications,  warnings, 
precautions,  and  adverse  reactions  in 
the  draft  labeling  and,  if  appropriate, 
any  Medication  Guide  required  under 
part  208  of  this  chapter.  *  *  * 
***** 

(e)  *  •  * 
(2)*  *  * 


(u)  Copies  of  the  label  and  all  labeling 
for  the  drug  product  (including,  if 
appUcable.  any  Medication  Guide 
required  imder  part  208  of  this  chapter) 
for  the  drug  product  (4  copies  of  diBft 
labeling  or  12  copies  of  final  printed 
labeling). 
***** 

w*  *  * 

(1)  •  *  *  Information  relating  to 
samples  and  labeling  (including,  if 
appUcable,  any  Medication  Guide 
required  under  part  208  of  this  chapter), 
is  required  to  be  submitted  in  hard 
copy.  *  *  * 
***** 

6.  Section  314.70  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
foUows: 

§  314.70   Supplements  and  other  changes 
to  an  approved  app4icatlon. 

***** 

(b)*  *  * 

(3)  LabeUng.  (i)  Any  change  in 
labeling,  except  one  described  in 
paragraphs  (c)(2]  or  (d)  of  this  section. 

(ii)  If  applicable,  any  change  to  a 
Medication  Guide  required  under  part 
208  of  this  chapter. 
***** 

7.  Section  314.94  is  amended  by 
revising  parigraph  (a)(8)  to  read  as 
foUows: 

§  31 4.94    Content  and  fonnat  of  an 
abbreylated  application. 

***** 

(a)»  *  * 

(8)  LabeUng— {i)  Listed  drug  labeUng. 
A  copy  of  the  ciurently  approved 
labeling  (including,  if  applicable,  any 
Medication  Guide  required  imder  part 
208  of  this  chapter)  for  the  Usted  drug 
referred  to  in  the  abbreviated  new  drug 
appUcation,  if  the  abbreviated  new  drug 
appUcation  reUes  on  a  reference  Usted 
drug. 

(u)  Copies  of  proposed  labeUng. 
Copies  of  the  label  and  all  labeUng  for 
the  drug  product  (including,  if 
appUcable,  any  Medication  Guide 
required  under  part  208  of  this  chapter) 
for  the  drug  product  (4  copies  of  draft 
labeling  or  12  copies  of  final  printed 
labeling). 

(ui)  Statement  on  proposed  labeUng. 
A  statement  that  the  appUcant's 
proposed  labeling  (including,  if 
appUcable,  any  Medication  Guide 
required  under  part  208  of  this  chapter) 
is  ihe  same  as  the  labeling  of  the 
reference  Usted  drug  except  for 
differences  annotated  and  explained 
under  paragraph  (a)(8)(iv)  of  this 
section. 

(iv)  Comparison  of  approved  and 
proposed  labeling.  A  side-by-side 
comparison  of  the  appUcant's  proposed 


labeUng  (including,  if  appUcable.  any 
Medication  Guide  required  under  part 
208  of  this  chapter)  with  the  approved 
labeling  for  the  reference  listed  drug 
with  all  differences  annotated  and 
explained.  Labeling  (includii^  the 
container  label,  package  insert,  and,  if 
appUcable,  Medication  Guide)  proposed 
for  the  drug  product  must  be  the  same 
as  the  labeling  approved  for  the 
reference  Usted  drug,  except  for  changes 
required  because  of  differences 
approved  imder  a  petition  filed  vmder 
§  314.93  or  because  the  drug  product 
and  the  reference  Usted  drug  are 
produced  or  distributed  by  different 
manufactiurers.  Such  differences 
between  the  appUcant's  proposed 
labeling  and  labeling  approved  for  the 
reference  Usted  drug  may  include 
differences  in  expiration  date, 
formulation.  bioavailabiUty.  or 
pharmacokinetics,  labeling  revisions 
made  to  comply  with  ciurrent  FDA 
labeling  guidelines  or  other  gmdance,  or 
omission  of  an  indication  or  other 
aspect  of  labeUng  protected  by  patent  or 
accorded  exclusivity  imder  section 
505(j)(4)(D)oftheact. 


PART  601— UCENSING 

8.  The  authority  citation  for  21  CFR 
part  601  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  513-516,  518-520.  701,  704,  721.  801  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  351,  352,  353,  355,  360,  360c- 
360f,  360h-360j,  371,  374,  379e,  381);  sees. 
215,  301,  351,  352  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  241,  262,  263): 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461). 

9.  Section  601.2  is  amended  in 
paragraph  (a)  by  revising  the  first 
sentence  to  read  as  follows: 

§  601 .2    Applications  for  establishment  and 
product  licenses;  procedures  for  filing. 

(a)  General.  To  obtain  a  license  for 
any  estabUshment  or  product,  the 
manufacturer  shall  make  application  to 
the  Director,  Center  for  Biologies 
Evaluation  and  Research,  on  forms 
prescribed  for  such  purposes,  and  in  the 
case  of  an  appUcation  for  a  product 
Ucense,  shall  submit  data  derived  from 
nonclinical  laboratory  and  clinical 
studies  which  demonstrate  that  the 
manufactured  product  meets  prescribed 
standards  of  saiety,  purity,  and  potency; 
with  respect  to  each  nonclinical 
laboratory  study,  either  a  statement  that 
the  study  was  conducted  in  compliance 
with  the  requirements  set  forth  in  part 
58  of  this  chapter,  or,  if  the  study  was 
not  conducted  in  compUance  with  such 
regulations,  a  brief  statement  of  the 
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reason  for  the  noncompUance; 
statements  regarding  each  clinical 
investigation  involving  human  subjects 
contained  in  the  appUcation,  that  it 
either  was  conducted  in  compliance 
with  the  requirements  for  institutional 
review  set  forth  in  part  56  of  this 
chapter  or  was  not  subject  to  such 
requirements  in  accordance  with 
§  56.104  or  §  56.105  of  this  chapter,  and 
was  conducted  in  compUance  with 
requirements  for  informed  consent  set 


forth  in  part  50  of  this  chapter;  a  fuU 
description  of  manufacturing  methods; 
data  establishing  stability  of  the  product 
through  the  dating  period;  sample(s) 
representative  of  the  product  to  be  sold, 
bartered,  or  exchanged  or  offered,  sent, 
carried,  or  brought  for  sale,  barter,  or 
exchange;  summaries  of  results  of  tests 
performed  on  the  lot(s)  represented  by 
the  submitted  sample(s);  and  specimens 
of  the  labels,  enclosures,  containers, 
and.  if  appUcable,  any  Medication 


Guide  required  under  part  208  of  this 
chapter  proposed  to  be  used  for  the 
product.  *  *  * 
*      ■  *        *        *        • 

Dated:  July  17, 1995. 
David  A.  KeHler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  ShaUU. 
Secretary  of  Health  and  Human  Services. 

Note:  The  foUowing  appendixes  will  not 
appear  in  the  Code  of  Federal  R^ulations. 
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APPENDIX  B — Several  sample  Medication  Guides  using  the  proposed  uniform  format 
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Appendix  C— Several  Sample  Medication  Guides  Using  Alternative  Formats 
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research  Federal  agency  regulations  which  directly  affect  them. 
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Natiiral  Gas  Policy  Act: 
Electronic  Bulletin  Boards  standards — 
Standardized  data  sets  and  conmumication  protocols, 
44338-44339 

Applications,  hearing,  determinations,  etc.: 
Carolina  Power  &  Light  Co.,  44329 
Gateway  Energy.  Inc.,  44328 
Kohler  Co.,  44328-44329 
Williams  Natural  Gas  Co.,  44329 

Federal  Highway  Administration 

RULES 

Engineering  and  tra^c  operations: 
Construction  and  maintenance — 
Federal-aid  highway  construction  contracts;  warranty 
clauses,  44271-44274 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
New  Commodore  Cruise  Lines  Ltd.,  44346 

Federal  Reserve  System     t 

NOTICES 
Privacy  Act: 

Systems  of  records,  44347-44349 
Applications,  hearings,  determinations,  etc.:  • 

Fuji  Bank  Ltd.  et  al.,  44347 

Maedgen  &  White,  Ltd.,  et  al.,  44346-44347 

Federal  Trade  Commission 

NOTICES 

Agency  uiformation  collection  activities  imder  OMB 

review,  44349-44356 
Prohibited  trade  practices: 

Detroit  Auto  Dealers  Association,  Inc.,  et  al.,  44357 

European  Body  Concepts,  Inc.,  et  al.,  44356 

Green,  David,  M.D.,  44356 

Reebok  International  Ltd.  et  al.,  44356 

Food  and  Drug  Administration 

NOTICES 
Hvunan  drugs: 
Export  applications — 
Anzemet  (dolasetron  mesilate)  Tablets  25  mg,  50  mg, 
100  mg,  200  mg,  44357-44358 
Medical  devices: 
Premarket  notification  procedures  and  good 

manufacturing  practices;  standard  compliance 
program  availability;  correction,  44358 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Nutrition  labeling — 
Raw  poultry  products:  use  of  term  "fresh",  44396- 
44413  . 
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Poraign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
I  Texas 

Coastal  Refining  and  Marketing.  Inc.;  crude  oil  refinery, 
44299-44300 

Forest  Service 
NOTices 

Environmental  statements;  availability,  etc.: 
Pacific  Northwest  Region;  eastside  ecosystem 
management  strategy,  44298 

Qeneral  Services  Administration 

RULES  . 

Acquisition  regulations: 
Circular  90-29;  electronic  commerce/electronic  date 
interchange  in  Government  contracting,  etc. 
Correction,  44387 

liealtii  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Rosales,  Oscar  R.,  M.D.,  44358 

Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Cases  filed,  44339-44340 

Housing  and  Urt>an  Development  Department 

NOTICES 

&ants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  44360-44362 
Lead-based  paint  hazards  evaluation  and  control; 

guidelines,  44362-44363 

immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Entry  of  aliens  needed  as  witnesses  and  informants; 
nonimmigrant  S  classification,  44260-44271 

Indian  Affairs  Bureau  ^ 

NOTICES 

Near-reservation  designations;  list,  44394 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

.intamal  Revenue  Service 

RULES 

Income  taxes: 
Scholarships  and  fellowship  grants;  soiuces 
I      determination;  special  rules,  44274-44275 

international  Trade  Administration 

NOTICES 
Antidimiping: 
Fresh  cut  flowers  from — 
Colombia,  44301-44302 


Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  44302-44307 
Antidumping  duty  orders  and  findings: 
Determinations  not  to  revoke.  44300-44301 

Interstate  Commerce  Commlaaion 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Pine  Belt  Southern  Railroad  Co.,  44364 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 

RULES 

Antitrust  Qvil  Process  Act;  submitted  materials  use  and 
examination,  44276-44277 

i-alMr  Department 

See  Employment  Standards  Administration 

L^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Pacific  Northwest  Region;  eastside  ecosystem 
management  strategy,  44298 
Survey  plat  filings:  , 

Idaho,  44363 

Martin  Luther  King,  Jr.  Federal  Holiday  Commission 

NOTICES 
Meetings,  44366 

Merit  Systems  Protection  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Regional  offices  realignment 
Correction,  44254-44255 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Space  Science  Advisory  Committee,  44366-44367 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Kinetic  Concepts,  Inc.,  44367 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  44386 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eUgibility;  determinations,  44375-44378 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  44358-44359 
Meetings: 
National  Center  for  Research  Resources,  44359 
National  Institute  of  Child  Health  and  Human 

Development,  44360 
Research  Grants  Division  special  emphasis  panels,  44359 


VI 
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National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Florida  Keys  National  Meirine  Sanctuary;  area  to  he  avoided 
during  coral  rubble  and  ship  debris  removal  activities 
in  Looe  Key  Naticmal  Marine  Sanctuary,  44307-44308 

Marine  manunds: 
Stock  assessment  reports  and  guidelines,  44308-44314 

National  Park  Service 

NOTICES 
Meetings: 
Niobrara  National  Scenic  River  Advisory  Commission, 
44364 

National  Technical  information  Service 

NOTICES 
Meetings: 
Advisory  Board,  44314 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
^  Power  Re80iut»s.  Inc.,  44367-44368 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Employment: 
Reduction  in  force — 
Retreat  right;  clarification.  44253-44254 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  44360 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review; 
Proposed  agency  information  collection  activities: 
comment  request.  44363-^14364 

Rural  Business  and  Cooperative  Development  Service 

PnOPOSEO  RULES 
Program  regulations: 
Construction  and  other  development;  planning  and 
performance.  44283-44286 

Rural  Housing  and  Community  Development  Service 

PROPOSED  RULES 
Program  regulations: 
Construction  and  other  development;  planning  and 
performance.  44283-44286 

Rural  Utilities  Service 

PROPOSED  RULES 

Program  regulations: 
Construction  and  other  development;  planning  and 
performance,  44283-44286 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  44372-44374 

Applications,  hearings,  determinations,  etc.: 
Alger  American  Fund  et  al.,  44368-44372 
Public  utiUty  holding  company  filings.  44372 

Smali  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Florida,  44374 

State  Department 

NOTICES 

Meetings: 
Private  International  Law  Advisory  Committee,  44374- 
44375 

State  Justice  institute 

NOTICES 

Meetings;  Sunshine  Act,  44386 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Damen  Federal  Bank  for  Savings,  44385 

First  Federal  Mutual  Holding  Co.,  44384 

Illinois  Guarantee  Savings  Bank.  FSB.  44384-44385 

Statewide  Savings  Bank.  S.LJi..  44384 

Tarrytowns  Bank.  FSB.  44385 

Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Investment  and  Services  Policy  Advisory  Committee. 
44375 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  44378-44384 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education.  44390-44391 

Part  III 

Department  of  Interior.  Bureau  of  Indian  Affairs,  44394 

PartiV 

Department  of  Agricultiue,  Food  Safety  and  Inspection 
Service,  44396-44413 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 


telephone  numbers,  and  finding  aids,  appears  in  the  Reader        niunbers,  Federal  Register  finding  aids,  and  a  list  of 


Aids  section  at  the  end  of  this  issue 


documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumuiaiive  Kst  of  the  parts  affected  this  monlh  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applcabily  and  legal  effect,  most  of  which 
aie  Iceyed  to  wid  oodMed  in  the  Code  of 
Federal  Regulaiions,  which  is  pUaished  under 
SO  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
Ihe  SuperMendent  of  Documento.  Prioea  of 
new  txxiks  are  Bated  in  the  flrat  FEDERAL 
REGISTER  iaaue  of  each  weeic 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

SCFRPartSSI 
RIN3209-AQ77 

Rwluetion  in  Fore*  Retract  RlgM 

AQENCV:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  OfBce  of  Personnel 
Management  is  issuing  interim  retention 
regulations  that  clarify  existing  policy 
on  employees'  "Retreat"  rights.  These 
interim  regulations  also  clarify  existing 
policy  concerning  the  content  of 
specific  written  reduction  in  force 
notices,  and  issuance  of  a  Cntification 
of  Separation. 

DATES:  These  interim  regulations  kn 
effective  August  25. 1995.  Written 
comments  will  be  considered  if  received 
no  later  than  October  24. 1995. 
ADDRESSES:  Send  written  comments  to 
Leonard  R.  Klein,  Associate  Director  for 
Employment  Service.  Office  of 
Personnel  Management.  Room  6F08, 
1900  E  Street.  NW,  Washington.  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Edward  P. 
McHugh.  202-606-0960,  FAX  202-606- 
2329. 

SUPFLBMENTARY  INFORMATION: 

Aaiiignmantit  Kighta    fjaneral 

Reduction  in  frxoe  assignment  rights 
are  covered  in  subpart  3S1-G  of  title  5, 
Code  of  Federal  R^ulations.  A 
competing  employee  in  retention  tenure 
(koups  I  and  n  vrith  current 
perfoxmanoe  ratings  of  at  least 
"MinimaUy  Successful"  who  has  been 
released  from  a  competitive  level  is 
entitled  to  an  offer  of  assignment  under 
the  "retention  regulations  if  the 
employee  has  "Biunping"  or 


"Retreating"  rights  to  an  available 
position  in  the  same  competitive  area. 
Hie  available  position  must  be  within 
three  grades  or  grade-intervals  (or 
equivalent)  of  the  employee's  present 
position.  However,  an  employee  who  is 
eligible  for  veterans'  prefeoence  under 
the  retention  regulations,  and  who  has 
a  serviceKxmnected  disability  of  30 
percent  or  more,  has  a  retreat  right  to 
positians  up  to  five  grades  or  grade- 
intervals  (or  equivalent)  of  the 
employee's  present  position. 

Assjgnmant  Ri^ts    BmnpiBg 

5  CFR  351.701(b)  covers  employee 
"Bump"  rights.  "Bumping"  means 
displacing  an  employee  in  a  lower 
tenure  group,  or  in  a  lower  subgroup 
within  the  released  employee's  own 
tenure  group.  Although  the  released 
employee  must  be  qualified  for  the 
position,  it  may  be  a  position  that  the 
employee  has  never  held. 

Assignment  Ri|^rt»-4UtreatiBg 

5  CFR  351.701  (c)  and  (d)  cover 
"Retreat"  rights.  "Retreatix^"  means 
displacing  an  employee  wim  less 
service  within  the  released  emfdoyees 
own  tenure  group  and  subgroup  (i.e.,  a 
limited  form  of  mmiping  within  the 
same  retention  group  and  subgroup).  5 
CFR  351.701(c)r3)  provides  that  the 
position  must  also  be  the  same  position 
or  essentially  identical  to  a  position 
held  by  the  released  employee  in  a 
Federal  agency. 

An  employee  with  a  current  annual 
performance  rating  of  "Minimally 
Successful"  has  retreat  rights  only  to  a 
position  held  by  an  employee  with  the 
same  or  a  lowrer  rating. 

5  CFR  3S1.701(c)(3Ti8  revised  to 
provide  that,  for  purposes  of 
determining  an  employee's  retreat 
rights,  a  pc^tion  is  considered 
essentially  identical  to  one  previously 
held  (1)  if  the  employee  held  the 
previous  position  on  a  permanent  basis. 
and  (2)  the  agency  dotennines  cm  the 
basis  of  available  information  that  the 
two  positions  are  otherwise 
interchangeable  under  the  competitive 
level  criteria  found  in  section  5  CFR 
351.403,  but  without  regard  to  the 
respective  grade,  classification  series, 
type  of  woric  schedule,  or  type  of 
service,  of  tiie  two  positions.  In  short,  an 
employee  has  the  right  to  retreat  if  the 
employee's  former  position  and  a 
position  held  by  a  lower-standing 
employee  are  interchangeable  imder  the 
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competitive  level  standard  found  in  5 
CFR  351.403  on  the  basis  of  the  duties, 
responsibilities,  and  qualification,  even 
if  tne  two  positions  dUfer  in  regard  to 
grade,  clanification  series,  type  of  work 
schedule,  or  type  of  service. 


Example  number  1:  A  GS-7  employee 
formerfy  held  a  GS-322-5  position. 
Because  of  a  new  classification 
standard,  the  GS-322-5  is  reclassified  to 
a  GS-326-5  with  no  change  in  duties, 
responsibilities,  and  qualifications.  This 
retaliation  clarifies  that  the  GS-7 
employee  would  have  a  right  to  retreat 
to  the  GS-326-5  position  held  by  a 
lower-standing  employee  if  the  agency 
determines  that  the  employee's  former 
GS-322-5  positicm  and  the  GS-326-6 
podtiOD  are  otherwise  essentially 
identical  using  the  competitive  level  test 
found  in  5  CFR  351.403. 

Example  number  2:  A  WG-(204-10 
employee  formerfy  held  a  WG-4204-7 
position.  Because  of  classification  error, 
the  WG-4204-7  position  is  reclassified 
to  a  WG-4204-8  with  no  change  in 
duties,  responsibilities,  and 
qualifications.  This  regulation  clarifies 
that  the  WG-4204-10  employee  would 
have  a  right  to  retreat  to  the  WG-4204- 
8  position  held  by  a  lower-standing 
employee  if  the  agency  determines  that 
the  employee's  former  WG-4204-7 
position  and  the  WG-4204-8  position 
are  otherwise  essentially  identical  tising 
the  competitive  level  test  foimd  in  5 
CFR  351.403. 

Example  number  3:  A  full-time  GS- 
343-11  employee  formerfy  held  a  part- 
time  GS-343-7  position.  This  r^idation 
clarifies  that  the  full-time  GS-343-11 
emplo3ree  would  have  a  right  to  retreat 
to  a  full-time  GS-343-7  held  by  a  lower- 
standing  employee  if  the  agency 
determines  that  the  employee's  forma 
part-time  GS-343-7  positicm  and  the 
GS-343-7  position  are  otherwise 
essentially  identical  using  the 
competitive  level  test  found  in  5  CFR 
351.403. 

Example  number  4:  A  GS-334-11 
competitive  service  employee  formerfy 
held  a  GS-334-7  position  under  an 
excepted  service  Veterans  Readjiistment 
Appointment  (VRA).  This  regiilation 
clarifies  that  the  GS-343-11  employee 
would  have  a  right  to  retreat  to  a  GS- 
343-7  position  held  by  a  lower-standing 
competitive  service  employee  if  the 
agency  determines  that  the  employee's 
former  GS-334-7  VRA  position  and  the 
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GS-334-7  position  are  otherwise 
essentially  identical  using  the 
competitive  level  test  found  in  5  CFR 
351.403. 

Reduction  in  Force  Notices 

5  U.S.C  3502(d)(1)  provides  that  an 
agency  must  give  each  employee  a 
minimum  of  60  days  specific  written 
notice  before  effecting  a  reduction  in 
force  action.  Pub.  L.  102-484  provided 
that  each  employee  of  the  Department  of 
Defense  is  entitled  to  a  minimum  of  120 
days  specific  written  notice  when  a 
significant  number  of  employees  will  be 
separated  during  the  period  from 
January  20. 1993,  through  January  31, 
1998 

Section  911(a)  of  Pub.  L.  103-337 
extended  the  window  period  for  the  120 
days  specific  written  notice  applicable 
to  the  Department  of  Defense  to  cover 
the  period  fiom  January  20, 1993, 
through  January  31,  2000.  5  CFR 
351.801(a)(2)  is  revised  to  include  this 
statutory  change. 

5  U.S.C  3502(d)(2)(A)  provides  that 
an  agency  mxist  cover  in  a  specific 
reduction  in  force  notice  the  personnel 
action  that  is  being  taken.  5  CFR 
351.802(a)(1)  is  revised  to  provide  that 
a  specific  reduction  in  force  notice  must 
cover  the  action  to  be  taken,  th» 
effective  date  of  the  action,  and  the 
reasons  for  the  action. 

Certification  of  Ejqpected.  Separation 

5  CFR  351.807  provides  that  an 
agency  may  issue  a  Certification  of 
Expected  Separation  to  employees  likely 
to  be  separated  by  reduction  in  force 
within  6  months.  5  CFR  351.807(b) 
covers  the  conditions  under  which  an 
agency  may  issue  a  Certification.  In  final 
regulations  published  on  January  11, 
1995,  at  60  FR  2877,  the  word  "or" 
inadvertenUy  followed  5  CFR 
351.807(b)(3)  rather  than  the  word 
"and,"  which  was  used  in  interim 
regulations  published  on  Jime  27, 1994, 
at  59  FR  32873.  5  CFR  351.807  is 
revised  to  provide  that  "and"  again 
follows  5  CFR  351.807(b)(3),  consistent 
with  the  interim  regulations. 

Waiver  of  Notice  of  Pn^HMed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  it  would  be 
contrary  to  the  pubUc  interest  to  delay 
access  to  benefits.  Also,  pursuant  to  5 
U.S.C.  553(d)(3),  I  find  that  food  cause 
exists  to  make  this  amendment  effective 
in  less  than  30  days.  The  delay  in  the 
eSsctive  date  is  being  waived  to  clarify 
OPM's  retention  regulations  as  agencies 
undertake  potential  downsizing  actions 


and  to  give  effect  to  the  benefits 
extended  by  the  amended  provisions  at 
the  earliest  practicable  date. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  ofSublects  in  5  CFR  Part  351 

Administrative  practice  and 
procedure,  Government  employees. 

U.S.  Office  of  Personnel  Management 

James  B.  King, 

Director. 

Accordingly,  0PM  is  amending  5  CFR 
part  351  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3502.  3503, 
Section  351.801  also  issued  under  E.O. 
12828,  58  FR  2965. 

2.  In  §  351.701,  paragraph  (c)(3).i8^ 
revised  to  read  as  follows:  ,.r  f    .j, 

§351.701    Assignment  involving 
displacement 

•  *        •        *        • 

(c)*  •  • 

(3)  Is  the  same  position,  or  an 
essentially  identical  position,  held  by 
the  released  employee  on  a  permanent 
basis  in  a  Federal  agency.  (In 
determining  whether  a  position  is 
essentially  identical,  the  determination 
is  based  on  the  competitive  level  criteria 
found  in  5  CFR  351.403,  but  not 
necessarily  in  regard  to  the  respective 
grade,  classification  series,  type  of  work 
schedule,  or  type  of  service,  of  the  two 
positions.)  - 

•  •        •        •        • 

3.  In  §  351.801,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

{351.801    Notics  period. 

(a)*  •  ^.--.^;r. 

(2)  Under  authority  of  section  4433  of 
Pub.  L.  102—484,  as  amended  by  section 
911(a)  of  Pub.  L.  103-337,  each 
competing  emplojree  of  the  Department 
of  Defense  is  entitled,  imder 
implementing  regulations  issued  by  that 
agency  to  a  specific  written  notice  at 
least  120  full  days  before  ^e  effective 
date  of  release  when  a  si^ficant 
number  of  employees  will  be  separated 
by  reduction  in  force.  The  120  days 
notice  requirement  is  applicable  during 
the  period  from  January  20, 1993, 
through  January  31,  2000.  The  basic 
requirementior  60  full  days  specific 
written  notice  set  forth  in  paragraph  (a) 


of  this  section  is  still  applicable  when 
less  than  a  significant  number  of 
employees  will  be  separated  by 
reduction  in  force. 

•  •        •        •        • 

4.  In  §  351.802,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§351.802    Content  of  notios. 

(a)(1)  The  action  to  be  taken,  the 
reasons  for  the  action,  and  its  effective 
date; 

•  •        ■        *        • 

5.  In  §  351.807.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§351.807    CaraflcaHon  of  expected 
■sparatlon. 

•  *•«'* 

(b)*  *  * 

(3)  Placement  opportunities  within 
the  employee's  own  or  other  Federal 
agencies  in  the  local  commuting  area  are 
limited  or  nonexistent;  and 

•  •        *        •        * 

[FR  Doc.  95-21019  Filed  8-24-95;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Notice  of  Practice  and  Procedure; 
Realignment  of  Regional  Offices 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule;  Correction. 

SUMMARY:  The  document  on  Practice 
and  Procedure;  Realignment  of  Regional 
Offices  which  was  published  on  August 
10, 1995  (60  FR  40744),  contained  an 
error  in  the  address  for  the  Atlanta 
Regional  Office.  This  document 
contains  the  correct  address  and 
facsimile  number  for  the  Atlanta 
Regional  Office  and  amends  the 
Approved  Hearing  Locations  by 
Regional  Appeals  for  the  Atlanta 
Regional  Office.    , 
EFFECTIVE  DATE:  August  25, 1995. 
FOft  FURTHER  INFORMATION  CONTACT: 
Darrell  L.  Netherton.  Senior  Executive 
for  Regional  Administration,  (202)  653- 
7980. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
95-19729,  on  page  40744,  Column  3,  in 
Appendix  II  to  part  1201.  item  1  is 
corrected  to  read  as  follows: 
Atlanta  Regional  Office,  401  West 
Peachtree  Street  NW..  10th  floor, 
Atlanta,  Georgia  30308-3519, 
Facsimile  No.:  (404)  730-2767 
(Alabama,  Florida,  Georgia, 
Mississippi,  South  Carolina,,  and 
Tennessee) 
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In  FR  Doc.  95-19729,  on  page  40745, 
Column  1  in  Appendix  III  to  part  1201, 
Itnn  Atlanta  Regional  Office  is  amended 
to  read  as  follows: 

Atlanta  Regional  Office 

Atlanta.  Geoigia 
Augusta,  Georgia 
Macon.  Geoigia 
Savannah,  Getveia 
Binuingham.  Afabama 
Huntsville,  Alabama 
Mobile.  Alabama 
Montgomery,  Alabama 
Jacksonville.  Florida 
Miami.  Florida 
Orlando,  Florida 
Pensacola.  Florida 
Tallahassee.  Florida 
Tampa/St  Petersburg,  Flraida 
Jackson,  Mississippi 
Coltunbia,  South  Carolina 
Charleston.  South  Carolina 
Chattanooga,  Tennessee 
Knoxville,  Tennessee 
Nashville,  Tennessee 

Dated:  August  21, 1995. 
Robert  E.Ta^, 
deik  of  the  Board. 

(FR  Doc  95-21135  Piled  8-24-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Coneolldatad  Farm  Service  Agency 

7CFRPart718 

Commodity  Credit  Corporation 

7  CFR  Parte  1413, 1414, 1415.  and  1416 
f«N0660nAE» 

1996  Wheat.  Feed  Qraina.  Upland  and 
Extra  Long  Staple  Cotton,  and  Rice  . 
Prtee  Support  Progiama 

AQENCIE8:  Consolidated  Farm  Service 
Agency  and  Cranmodity  Credit 
Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  intwim  rule  sets  forth 
amendments  to:  delete  references  to 
obsolete  provisions;  add  references 
relating  to  current  policy;  set  forth 
revisions  for  the  Compliance  Program, 
Acreage  Reduction  Program,  (ARP), 
Options  Pilot  Program  (OPI^,  and 
Volimtary  Production  Limitation 
Program  (VPLP);  and  improve  the 
operations  of  these  programs  for  the 
1995  through  1997  crop  years. 
DATES:  Interim  rule  effective  August  25, 
1995.  Comments  must  be  received  on  or 
before  September  25, 1995  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to: 
Director,  Conpliance  and  Production 


Ad|ustm«it  Division,  Consolidated 
Farm  Service  Agency  (CFSA),  United 
States  Department  of  Agriculture 
(USDA),  PO  Box  2415.  Washington.  DC 
20013-2415.  Comments  may  be 
inspected  at  USDA,  CFSA,  14th  and 
Independence  Avenue,  South 
Agriculture  Building,  room  3640, 
Washington,  DC  20013-2415  between 
7:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  WFOmkVOH  CONTACT:  Jack 
Welch,  Chief,  Production  Adjustment 
Branch,  Cotton,  Oain,  and  Rice 
Division,  CFSA,  USDA,  PO  Box  2415, 
Washington,  DC  20013-2415,  telephone 
202-720-9884. 

SUPPLEMBfTARY  INFORMATION: 

Executive  Order  12S66 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Federal  Assistance  Programs 

The  titles  and  numbns  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  nile  applies  are 
Cotton  Production  Stabilization — 
10.052;  Feed  (kain  Production 
Stabilization— 10.055;  Wheat 
Production  Stabilization — 10.058;  and 
Rice  Productfon  Stabilization— 10.065. 

Regnlatocy  FlexibiUty  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since 
neither  CFSA  nor  the  Commodity  Credit 
Corporation  (OOC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  the 
law  to  publish  a  notice  of  proposed 
rulemalfdng  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evahiation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  1277S 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  Tbe  provisions  of  this  final  rule 
preempt  State  laws  to  the  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  rule.  The  provisions 
of  this  rule  are  not  retroactive.  Before 
any  judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule. 


the  administrative  remedies  at  7  CFR 
part  780  must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
inteigovunmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (hms  24, 
1983). 

Paperwon  RednctiaB  Act 

This  interim  riile  amends  the  existing 
information  collections  as  approved  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  imder  OMB  control  numbers 
0560-0004  and  0560-0092.  These 
revised  collections  have  been  submitted 
to  OMB  for  clearanoe. 

Background 

This  interim  rule: 

(1)  Sets  forth  policy  changes  for 
acreage  meastvement  and  tolerance; 

(2)  Revises  the  eligibility  provisions 
in  the  regulations  for  enrolling  in  an 
ARP  to  include  the  requirement  for 
purchasing  catastrophic  crop  insurance; 

(3)  Revises  the  number  of  States  and 
coimties  eligible  to  participate  in  the 
OPP;  and 

(4)  Makes  minor  editorial  changes. 

Discussion  of  Changes 

A.  7  CFR  part  718,  Determination  of 
Acreage  and  Compliance 

Section  718.3    Definitions 

This  section  has  been  amended  to 
delete  the  reference  to  administrative 
variance  (AV)  applying  only  to 
marketing  quota  crops. 

Section  718  Jl    h4easurement  Services 

This  section  has  been  amended  to 
provide  that  when  a  measiuement 
service  reveals  acreage  in  excess  of  the 
permitied  acreage  plus  available  flex 
acreage  with  respect  to  other  program 
crops  enroUed  in  that  crop's  production 
adjustment  program  for  that  year,  in 
order  to  keep  the  measurement  service 
guarantee,  the  producer  must:  (1) 
Destroy  the  excess  acreage  and  pay  tax 
an  authorized  employee  of  CFSA  to 
verify  destruction;  or  (2)  pay  for 
measurement  service  for  an  authorized 
employee  of  CFSA  to  verify  destruction 
of  an  acreage  of  another  crop  on  the 
ferm  that  is  enrolled  in  a  production 
adjustment  program  equal  to  the  excess 
acreage. 

Section  718^2    Acreage  Reports 

This  section  has  been  amended  to 
delete  the  refisrence  that  provided 
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acreage  reports  were  not  required  for 
burley  tobacco. 

Section  718.40    Tolerance  and 
Variance  Rules  Applicability 

This  section  has  been  amended  to 
provide  that  administrative  variance  is 
applicable  to  all  marketing  quota  crop 
acreages.  Marketing  quota  crop  acreages 
as  determined  in  accordance  with  this 
part  shall  be  deemed  in  compliance 
with  the  effective  farm  allotment  or 
program  reqiiirement  when  determined 
acreage  does  not  exceed  the  effective 
farm  allotment  by  more  than  an 
administrative  variance  determined  as 
follows: 

(1)  For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  dark  air-cured 
and  fire-cured  the  larger  of  0.1  acre  or 

2  percent  of  the  allotment. 

(2)  For  dark  air-cured  and  fire-cured 
tobacco,  an  acreage  based  on  the 
effective  acreage  allotment. 

B.  7  CFR  Part  1413.  Feed  Grain.  Rice, 
Upland  and  Extra  Long  Staple  Cotton, 
Wheat,  and  Related  Programs 

Section  1413.8    Definitions 

This  section  has  been  revised  to 
amend  the  definition  of  Industrial  and 
other  Crops  (IOC's)  to  add  millet. 

Section  1413.26    Adjusting  Crop 
Acreage  Bases  (CAB's) 

This  section  has  been  revised  to 
provide  that  an  operator  or  owner's 
request  for  a  one-time  forfeiture  of  all  or 
part  of  a  crop's  CAB  shall  be  allowed  at 
any  time  before  the  end  of  the  signup 
period.  The  operator  or  owner  shall 
specify  whether  the  reduction  is  for  the 
current  or  subsequent  crop  year. 

Section  1413.43    Planting  Flexibility 

This  section  has  been  amended  to 
provide  that  if  spring  and  fall  program 
crops  are  double  cropped,  eligible  flex 
or  idle  acreage  must  be  present  on  the 
farm  during  the  appropriate  fall  or 
spring  flex  dates  established  by  the  State 
Q^SA  committee. 

Section  1413.50    Requirements  for 
Program  Participation 

This  section  has  been  revised  to 
provide  that  to  be  eligible  to  participate 
in  an  ARP,  a  producer  must  purchase  at 
least  the  minimum  catastrophic  level  of 
crop  insurance  for  each  crop  of 
economic  significance  grown  on  each 
farm  in  the  county  in  which  the 
producer  has  an  interest,  if  such 
insurance  is  available  in  the  county  for 
the  crop,  in  accordance  with  part  400  of 
this  chapter. 


Section  1413.54    Acreage  Reduction 
Program  Provisions 

This  section  has  been  amended,  for 
1995  (Hily,  to  allow  producers  to  plant 
millet  as  one  of  the  ICX^'s  permitted  on 
acreage  designated  as  acreage 
conservation  reserve  (ACR)  or 
conserving  use  (CU)  for  payment. 

Section  1413.61  Eligible  Land  for  ACR 
and  CUfor  Payment  Designation 

This  section  has  been  revised  to 
provide  that  the  Deputy  Administrator, 
Farm  Programs,  may  grant  an  exception 
to  the  minimum  size  and  width 
requirements  to  allow  producers  to 
designate  small  areas  of  at  least  .1  (one- 
tenth)  of  an  acre  as  ACR  or  CU  for 
payment  if  the  farm  has  been  affected  by 
excessive  rainfall  or  flooding  and  if  all 
other  eligibility  requirements  are  met. 

Section  1413.64  Nationally  Approved 
Cover  Crops  and  Practices  for  ACR  and 
CUfor  Payment  Acreages 

This  section  has  been  revised  to 
remove  the  exclusion  of  popcorn  as  an 
approved  cover  crop.  Popcorn  is  an 
eligible  cover  crop  on  ACR  and  CU  for 
payment.  The  section  has  also  been 
revised  to  remove  the  program  year 
designation  for  IOC's  planted  on  ACR. 

Section  1413.65    Locally  Approved 
Cover  Crops  and  Practices  for  ACR  and 
CUfor  Payment 

This  section  has  been  amended  to 
change  the  specified  year  for  the 
programs. 

C.  7  CFR  Part  1414— Integrated  Farm 
Management  Program  Option 

Section  1414.27  Resource-Conserving 
Crops  on  ACR 

This  section  has  been  amended  to 
remove  the  provision  that  barley,  oats, 
and  wheat  may  not  be  hayed  or  grazed 
after  the  small  grain  is  harvested  fi-om 
the  acreage. 

Section  1414.30    Traditionally 
Underplanted  Acreage  and  Reduction  of 
Payment  Acres 

This  section  has  been  amended  to 
provide  that  traditionally  imderplanted 
acreage  means  8  through  15  percent,  as 
applicable,  of  the  producer's  permitted 
acreage  for  such  year. 

D.  7  CFR  Part  1415.  Options  Pilot 
Program 

Section  1415.9    Definitions 

The  definition  of  "agreem«it"  has 
been  revised  to  delete  the  year. 

Section  1415.13    Eligibility 

This  section  has  been  revised  to 
change  the  program  year;  to  add  another 


county  each  in  Kansas  and  North 
Dakota;  to  add  three  coimties  for  com 
and  soft  red  winter  wheat  in  Ohio,  and 
to  add  three  counties  for  com,  soybeans, 
and  hard  red  winter  wheat  in  Nebraska. 

Section  1415.15    Agreements 

This  section  has  been  amended  to 
revise  the  year  for  purchasing  target 
price  and  loan  rate  put  option  contracts. 

Section  1415.20    Premium  and 
Incentive  Payments 

This  section  has  been  amended  to 
revise  the  year  in  reference  to  the 
acreage  reduction  program. 

E.  7  CFR  Part  1416.  Voluntary 
Production  Umitation  Program 

Section  1416.100    Eligible  VPLP 
Counties 

This  section  has  been  amended  to 
change  the  effective  year  for  VPLP. 

Section  1416.101    Basic  Program 
Provisions 

This  section  has  been  amended  to: 
(i)  Revise  the  reference  to  the  signup 
period  for  the  ARP  for  eim)llment  into 
VPLP,  and 

(ii)  Require  that  producers  must 
purchase  at  least  the  minimum 
catastrophic  level  of  crop  insurance  for 
crops  grown  in  the  county  in  order  to 
participate  in  VPLP,  according  to  part 
400  of  this  chapter. 

Section  1416.103    Production  Evidence 
for  Actual  Yields 

This  section  has  been  amended  to 
provide  that  producers  with  an  interest 
in  enrolled  crops  on  more  than  one  farm 
shall  certify  the  production  from  any 
farm  not  enrolled  in  VPLP  and  may  be 
subject  to  a  spot  check  for  such 
certifications. 

Section  1416.400    Program  Payments 
and  Price  Support  Loans  and  Loan 
Deficiency  Payments 

This  section  has  been  amended  to 
provide  that  producers  of  enrolled 
CAB'S  shall  be  eligible  to  earn 
deficiency  payments  on  the  lesser  of  the 
planted  acres  or  the  maximum  payment 
acreage  of  such  CAB's  including  CAB's 
planted  to  an  enrolled  wheat  or  feed 
grain  crop  different  from  the  crop  to 
which  the  CAB  is  assigned. 

List  of  Subjects 

7CFRpart718 

Acreage  allotments.  Marketing  quotas. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  parts  1413  and  1414 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
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programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation, 
wheat. 

7  CFR  part  1415 

Options  pilot  program. 

7  CFR  Part  1416 

Voluntary  production  limitation 
program. 

Accordingly,  chapters  Vn  and  XIV  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  718-DETERMINATION  OF 
ACREAGE  AND  COMPUANCE 

1.  The  authority  citation  for  7  CFR 
part  718  continues  to  read  as  follows: 

Authoritjr:  7  U.S.C.  1373  and  1374;  IS 
U.S.C  714b  and  714c. 

2.  Section  718.3(b)  is  amended  by 
revising  the  definition  of  administrative 
variance  to  read  as  follows: 

1718.3    DennMons. 

*  •        •        •        • 

(b)  •  '  • 

Administrative  variance  (AV).  The 
amoimt  by  which  the  determined 
acreage  may  exceed  the  effective 
allotment  and  be  considered  in 
compliance  with  program  regulations. 

*  *        •        •        • 

3.  Section  718.21  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1718.21    Measurement  Servtces. 

***** 

(e)  When  a  measurement  service 
reveals  acreage  in  excess  of  the 
permitted  acreage  plus  available  flex 
acreage  with  respect  to  other  program 
crops  emxtlled  in  that  crop's  production 
adjustment  program  for  that  year  by 
more  than  the  allowable  tolerance,  the 
producer  must  do  either  of  the  following 
in  order  to  keep  the  measiuement 
service  guarantee: 

S  718.22    [AmMKtod] 

4.  Section  718.22  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e),  (f),  and  (g) 
as  paragraplu  (d),  (e),  and  (f). 

5.  Section  718.40  is  amended  by 
removing  paragraphs  (a)(1),  (b)(3),  and 
(c)(1),  redesignating  paragraphs  (a)(2)  as 
(a)(1),  (b)(4)  as  (b)(3),  respectively,  and 
revising  paragraph  (c)  introductory  text, 
(c)(1)  and  (c)(2),  introductory  text,  to 
lead  as  follows: 

1 718.40   Tolerance  and  vartance  rules 
appHcaMilty. 

(a)*  *  • 
(b)*  •  • 

(c)  Administrative  variance  is 
applicable  to  all  marketing  quota  crop 


acreages.  Mariceting  quota  crop  acreages 
as  determined  in  accordance  with  this 
part  shall  be  deemed  in  compliance 
with  the  effective  Carm  allotment  or 
program  requirement  when  determined 
acreage  does  not  exceed  the  effective 
farm  allotment  by  more  than  an 
administrative  variance  determined  as 
follows: 

(1)  For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  dark  air-cured 
and  fire-cured  the  larger  of  0.1  acre  or    ' 
2  percent  of  the  allotment. 

(2)  For  dark  air-ciued  and  fire-cured 
tobacco,  an  acreage  based  on  the 
effective  acreage  allotment  as  provided 
in  the  table  as  follows: 


PART  1413-FEEO  GRAIN.  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

6.  The  authority  citation  for  part  1413 
continues  to  read  as  follows: 

Authmrity:  7  U.S.C  1308, 1308a.  1309, 
1441-2, 1444-2, 1444f,  1445b-3a,  1461-1469; 
15  U.S.C  714b  and  714c 

7.  Section  1413.8  is  amended  by 
revising  the  definition  of  industrial  and 
other  crops  to  read  as  follows: 

S  1413.8    DeflnMona. 

***** 

Industrial  and  other  crops  (IOC's)  are: 
castor  beans,  chia,  crambe,  crotalaria, 
cuphea,  guar,  guayule,  hesperaloe, 
kenaf,  lesquerella,  meadowfoam, 
milkweed,  millet,  plantago  ovato,  and 
sesame,  or  other  crops  as  designated  by 
the  Secretary.  Individual  State  CFSA 
committees  may  remove  individual 
crops  of  IOC's  from  the  list  permitted  in 
such  State. 


8.  Section  1413.26  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

11413.28    Adjusting  CAB'S. 

(a)(1)  A  one-time  forfeiture  of  all  or  a 
portion  of  a  farm's  CAB  shall  be  allowed 
at  the  request  of  the  owAer  and  operator 
if  the  request  for  the  permanent  base 
reduction  is  filed  not  later  than  the  end 
of  the  ARP  signup  period.  r*roducers 
requesting  such  forfeiture  shall 
designate  whether  the  reduction  shall 
apply  for  the  current  year  or  the 
subsequent  year. 
***** 

9.  Section  1413.43  is  amended  by 
revising  subparagraph  (h)(1)  to  read  as 
follows: 

f  1413.43    Planting  flexibillty. 


(h)(1)  Acreages  that  are  flexed 
according  to  this  section  may  be  double 
cropped  in  accordance  with 
§  1413.24(e).  State  committees  will 
establish  beginning  and  wnHing  flex 
dates  for  spring  and  fall  program  crops. 
If  such  acreages  are  double  cropped, 
eligible  flex  acreage  or  idle  acreage  must 
be  present  on  the  farm  during  the 
appropriate  fall  or  spring  flex  dates 
established  by  the  State  committee. 

10.  In  §  1413.50  paragraphs  (a) 
through  (c)  are  redesignated  as 
paragraphs  (b)  through  (d),  and  a  new 
paragraph  (a)  is  added  to  read  as 
follows: 

11413.50    Requirements  for  prDgram 


(a)  With  respect  to  a  crop  for  which 
an  ARP  is  aimounced,  to  be  eligible  for 
deficiency  payments  and  price  support 
loans  and  purchases,  a  producer,  in 
accordance  with  part  400  of  this 
chapter,  must  obtain  at  least  the 
minimum  catastrophic  level  of 
insiuance  for  each  crop  of  economic 
significance  grown  on  each  farm  in  the 
coimty  in  which  the  producer  has  an 
interest,  if  such  insurance  is  available  in 
the  county  for  the  crop. 
*        *        •        •        « 

11.  Section  1413.54  is  amended  by 
revising  ptaragraphs  (c)(1)  and  (4)  to  read 
as  follows: 

f  1413.54    Acreage  ReducOon  Program 
provlalons. 

***** 

(c)(1)  (i)  Acreage  designated  as  ACR 
under  the  1991, 1992,  and  1993  wheat, 
feed  grain,  upland  cotton,  and  rice 
programs  may  not  be  devoted  to  other 
program  crops  and  must  be  devoted  to 
approved  uses  as  otherwise  provided  in 
this  part. 

(ii)  Acreage  designated  as  ACR  imder 
the  1991, 1992,  and  1993  wheat,  feed 
grain,  upland  cotton,  and  rice  programs 
may  not  be  devoted  to  industrial  and 
experimental  crops. 

fiii)  Acreage  designated  as  ACR  under 
the  1994  wheat,  feed  grain,  upland 
cotton,  and  rice  programs  may  be 
devoted  to  castor  beans,  chia,  crambe, 
crotalaria,  cuphea,  guar,  guayule, 
hesperaloe,  Kenaf,  lesquerella, 
meadowfoam,  milkweed,  plantago 
ovato,  and  sesame. 

(iv)  Acreage  designated  as  ACR  imder 
the  1995  wheat,  feed  grain,  upland 
cotton,  and  rice  programs  may  be 
devoted  to  castor  b€»ns,  chia,  crambe, 
crotalaria,  cuphea,  guar,  guayule, 
hesperaloe,  kenaf,  lesquerella, 
meadowfoam,  milkweed,  millet, 
plantago  avato,  and  sesame,  llie  State 
CFSA  committee  may,  prior  to  signup. 
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remove  individual  crops  from  the  list 
pwmitted  in  their  State. 

•        •        •        *        • 

(4)  (i)  Acreage  designated  as  CU  for 
payment  acreage  xmder  the  "0/92"  and 
"50/92"  provisions  of  the  1992  and 
1993  wheat,  feed  grain,  upland  cotton, 
and  rice  programs  as  provided  in 
§§  1413.41  and  1413.42  may  not  be 
planted  to  industrial,  experimental,  or 
other  crops  except  as  provided  in 
paragraph  (c)(2)  of  this  section. 

(ii)  Acreage  designated  as  CU  for 
payment  acreage  under  the  "0/85"  and 
"50/85"  provisions  of  the  1994  wheat, 
feed  grain,  upland  cotton,  and.  rice 
programs  as  provided  in  §§  1413.41  and 
1413.42  may  plant  castor  beans,  chia. 
crotalaria,  cuphea,  guar,  guayule, 
hesperaloe,  kienaf,  lesquerella, 
meadowfoam,  milkweed,  plantago 
ovato,  and  other  crops  as  provided  in 
paragraph  (c)(2)  of  this  section. 

(ill)  Acreage  designated  as  CU  for 
payment  under  the  "0/85"  and  "50/85" 
provisions  of  the  1995  wheat,  feed  grain, 
upland  cotton,  and  rice  programs  as 
provided  in  §§  1413.41  and  1413.42  may 
plant  castor  beans,  chia,  crotalaria, 
cuphea,  guar,  guayule,  hesperaloe, 
kenaf,  lesquerella,  meadowfoam, 
milkweed,  millet,  plantago  ovato,  and 
other  crops  as  provided  in  paragraph 
(c)(2)  of  this  section.  The  State  CFSA 
committee  may,  prior  to  program 
signup,  remove  individual  crops  from 
the  list  permitted  in  their  State. 

12.  Section  1413.61  is  amended  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

f141S.*1    ENgMetwidforACRandCUfor 


(a)*  *  * 

(5)  Because  of  excessive  rainfall  and 
flooding,  the  Deputy  Administrator, 
Farm  Programs,  may  authorize  an 
exception  to  the  Tninimnni  size  and 
width  provisions  as  provided  in 
paragraph  (b)(l)(i)  of  this  section,  if 
such  exception  is  requested  by  the 
CFSA  State  executive  director.  If  an 
exception  is  authorized,  producers  may 
designate  as  ACR  or  CU  for  payment 
small  areas  of  at  least  .1  (one-tenth)  an 
acre  in  size,  if  all  other  eligibility 
requirements  are  met,  and  because  of 
excessive  rainfall  and  flooding,  either  of 
the  following  appUes: 

(i)  Such  producers  have  an  approved 
ASCS-574,  Application  for  Disaster 
Credit,  on  file  in  the  county  CFSA 
office,  for  prevented  planting  or  failed 
acreage  of  the  crop;  or 

(ii)  The  county  committee  determines, 
on  a  farm-by-farm  basis,  that  the 


producers  on  the  farm  were  forced  to 
change  planting  patterns. 

***** 

13.  Section  1413.64  is  amended  by 
revising  paragraphs  (a),  introductory 
text,  (a)(1)  and  (d)  to  read  as  follows: 

f  1413.64    NatlonaHy  approved  cover  crops 
and  practices  for  ACR  and  CtJ  for  payment 


(a)  All  ACR  acreage  that  is  required  to 
have  a  cover  crop  established  must  have 
a  nationally  approved  cover  practice 
installed.  The  following  are  nationally 
approved  cover  crops  and  practices  for 
ACR  and  CU  for  payment  acreage: 

(1)  Annual,  biennial,  or  perennial 
grasses  and  legiunes,  including  sweet 
sorghums,  soighiim  grass  crosses,  and 
sudans,  excluding  soybeans,  com,  sweet 
com,  grain  sorghxun,  cotton,  fruits,  and 
vegetables. 
•        *»•'* 

(d)  Acreage  designated  as  ACR  or  CU 
for  payment  under  the  1995  wheat,  feed 
grain,  upland  cotton,  and  rice  programs 
may  be  planted  to  IOC's. 

14.  Section  1413.65  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)  to  read  as  follows: 

$1413.65    Locally  approved  cower  crops 
and  practices  tor  ACR  and  CU  for  piymsnt 


(g)  With  respect  to  upland  cottbn 
CAB's  enrolled  in  any  of  the  1995 
through  1997  ARPs,  the  production  of 
black-eyed  peas  shall  be  allowed  on  up 
to  50  percent  of  the  required  ACR  and 
CU  for  payment  acreage,  subject  to  the 
following  restrictions: 


PART  1414-4NTEQRATED  FARM 
MANAGEMENT  PROGRAM  OPTION 

15.  The  authority  citation  for  Part 
1414  continues  to  read  as  follows: 

Autfioritjr:  7  U.S.C.  5822. 

16.  Section  1414.28(a)  is  revised  to 
read  as  follows: 

$1414^    Resource-Coneerving  Crops  on 
payment  acres. 

(a)  Program  payments  with  respect  to 
acreage  enrolled  in  the  program  ^all 
not  be  paid  to  a  producer  if  such 
producer  hays  or  grazes  such  acreage 
(excluding  acreage  designated  as  ACR) 
during  the  5-month  period  in  which 
haying  and  grazing  of  conserving  use 
acres  is  not  allowed  under  the 
provisions  of  §  1413.66  of  this  chapter, 
unless  the  crop  planted  on  such  acreage 
includes  a  small  grain  and  the  producer 
harvests  the  small  grain  crop  in  kernel 
form. 


17.  Section  1414.30(bKl)(i)(C)  is 
revised  to  read  as  follows: 

$1414.30   TradltlonaHy  underplantsd 
acreage  and  reduction  of  payment  acres. 

***** 

(b)(l)(i)*  •  * 

(C)  For  participating  crops,  the  part  of 
the  CAB  subject  to  the  required  ACR.  If 
the  producer  is  using  the  provisions  set 
fortii  in  §§1413.41  or  1413.42  of  this 
chapter,  traditionally  underplanted 
acreage  means  8  through  15  percent,  as 
applicable,  of  the  producer's  permitted 
acreage  for  such  year. 


PART  1415-OPnONS  PILOT 
PROGRAM 

18.  The  authority  citation  for  Part 
1415  continues  to  read  as  follows: 

Aathority:  7  U.S.C  1421  note;  15  U.S.C 
714b  and  714c. 

19.  Section  1415.9  is  amended  to 
revise  the  definitions  of  "Agreement" 
and  "Program"  to  read  as  follows: 

$1415.9    Definitions. 

***** 

Agreement  means  form  OCC-300. 
Options  Program  Agreement. 

***** 

Program  means  the  Options  Pilot 
Program. 

***** 

20.  Section  1415.13  is  amended  by 
revising  paragraph  (a)(1)  (i)  through  (iii) 
and  by  adding  (a)(lKiv)  and  (a)(l)(v)  to 
read  as  follows: 

$1415.13    Eilgtt)lllty. 

(a)(1)  *  •  • 

(i)  1995  com  and  so3^beans  in 
Champaign,  Logan,  and  Shelby  Counties 
in  Illinois,  and  Buffalo,  Hamilton,  and 
Nemaha  counties  in  Nebraska: 

(ii)  1995  com  in  Carroll,  Clinton,  and 
Tippecanoe  Counties  in  Illinois.  Boone. 
Grundy,  and  Hardin  Counties  in  Iowa, 
and  Auglaize,  Darke,  and  Wood 
Counties  in  Ohio. 

(iii)  1995  hard  red  winter  wheat  in 
Ford,  Sumner,  and  Thomas  Coimties  in 
Kansas,  and  Buffalo.  Hamilton,  and 
Nemaha  Counties  in  Nebraska. 

(iv)  1995  hard  red  spring  wheat  in 
Bames,  Cass,  and  Grand  Forks  Coimties 
in  North  I>akota,  and 

(v)  1995  soft  red  winter  wheat  in 
Auglaize,  Darice,  and  Wood  coimties  in 
Ohio. 
***** 

21.  Section  1415.15  is  amended  by 
revising  paragraphs  (b)(l)(ii),  (2)(i) 
through  (2)(v),  (e),  the  first  sentence  of 
paragraph  (f)  and  paragraph  (h)  to  read 
as  follows: 
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I141&15   Agrsemenls. 

U       •       *       *       * 

'    (b)*  •  • 

(1)  (i)  •  •  • 

(ii)  For  the  target  price  equivalent 
strike  price  level  for  com,  purchase  at 
least  one  December  1995  CBOT  put 
option  on  or  before  June  15, 1995;  for 
wheat  in  Kansas  and  Nebraska, 
purchase  at  least  one  September  1995 
KCBOT  put  option  on  or  before  May  15, 
1995;  for  wheat  in  North  Dakota, 
purchase  at  least  one  September  1995, 
MGE  put  option  on  or  before  May  15, 
1995;  and  for  wheat  in  Ohio,  purchase 
at  least  one  September  1995  CBOT  put 
option  on  or  before  May  15, 1995.  *  *  • 

(2)  (i)  For  price  support  participation, 
purchase  at  least  one  March  1996  CBOT 
put  option  at  a  strike  price  equivalent  to 
the  county  price  support  price  for  com; 

(ii)  For  soybeans,  purchase  at  least 
one  March  1996  CBOT  put  option 
contract  at  a  strike  price  equivalent  to 
the  county  soybean  price  support  price; 

(iii)  For  wheat  producers  in  Kansas 
and  Nebraska,  purchase  at  least  one 
December  1995  KCBOT  put  option  at  a 
strike  price  equivalent  to  the  county 
price  support  price  for  wheat; 

(iv)  For  wheat  producers  in  North 
Dakota,  purchase  at  least  one  December 
1995  MGE  put  option  at  a  strike  price 
equivalent  to  the  county  price  support 
price  for  wheat; 

(v)  For  wheat  producers  in  Ohio, 
purchase  at  least  one  December  1995 
CBOT  put  option  at  a  strike  price 
equivalent  to  the  county  price  support 
price  for  wheat; 
***** 

(e)  A  producer  must  have  a  com  or 
wheat,  respectively,  crop  acreage  base  in 
order  to  participate  in  the  program  at 
the  target  price  strike  price  level  for 
com  or  wheat.  However,  a  producer 
planting  com  on  a  farm  wiUi  a  grain 
sorghum  crop  acreage  base,  who  reports 
that  such  acreage  is  com  for  purposes  of 
participating  in  the  acreage  reduction 
program  for  grain  sorghum,  may 
participate  in  the  Options  Program  at 
the  price  support  strike  price  level  for 
com. 

(f)  With  respect  to  each  producer,  the 
maximum  quantity  eligible  for  target 
price  put  options  is  limited  to  the 
quantity  determined  by  multiplying  the 
participant's  production  adjustment 
payment  acreage  times  the  crop 
payment  yield.  *  *  * 

(g)*  *  * 

(h)  If  a  producer  enrolled  in  the 
program  is  not  in  compliance  with  the 
provisions  of  the  production  adjustment 
program  for  wheat  or  com,  as 
applicable,  the  producer  will  be 
required  to  repay  any  premiums  and 


incentive  payments  made,  in  addition  to 
any  interest  determined  in  accordance 
with  the  provisions  of  such  program 
agreement. 

22.  Section  1415.20  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

1415.20    Premium  and  Incentive  payments. 

***** 

(f)  CCC  will  collect  the  excess 
premium  issued  at  the  time  the  actual 
payment  acreage  is  reported  by  the 
producer,  and  no  incentive  payment 
will  be  issued  with  respect  to  the 
overstated  acreage  if,  for  target  price 
participation,  the  acreage  enrolled  in  the 
production  adjustment  program  which 
is  used  in  determining  deficiency 
payments  is  less  than  the  intended 
payment  acreage  specified  in  the 
agreement.  However,  the  producer  will 
be  allowed  to  keep  the  put  option  with 
respect  to  the  additional  bushels. 

(g)  The  producer  will  not  be  allowed 
to  increase  the  quantity  of  the 
commodity  enrolled  in  the  program  if, 
for  target  price  participation,  the  acreage 
enrolled  in  the  production  adjustment 
program,  which  is  used  in  determining 
deficiency  payments,  is  more  than  the 
intended  payment  acreage  specified  in 
the  agreement. 


PART  1416->VOLUNTARY 
PRODUCTION  UMITATION  PROGRAM 

23.  The  authority  citation  for  Part 
1416  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1444f,  1445b-3a,  15 
U.S.C  714b  and  714c. 

24.  Section  1416.100(a)  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$1416.100    EHglbto  VPLP  Counties. 

(a)  The  VPLP  shall  be  effective  for  the 
1995  crops  of  wheat  and  feed  grains  in: 

***** 

25.  Section  1416.101  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$  1416.101    Basic  program  provisions. 

(a)(1)  The  enrollment  period  for  this 
program  will  coincide  with  the  period 
estabhshed  for  the  Acreage  Reduction 
Program  (ARP)  signup,  which  will  be 
January  30  through  May  31, 1995.     • 

(2)  In  order  to  participate  in  VPLP,  a 
producer  must  purchase  at  least  the 
minimum  catastrophic  level  of  crop 
insurance,  according  to  part  400  of  this 
chapter,  for  each  crop  of  economic 
significance  grown  on  each  farm  in  the 
county  in  which  the  producer  has  an 
interest,  if  such  insurance  is  available  in 
the  county  for  the  crop. 


26.  Section  1416.103  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

$1416.103    Production  evidence  for  actual 
yields. 


(b)  Producers  with  an  interest  in 
enrolled  crops  on  more  than  one  farm 
shall  certiiy  the  production  from  any 
farm  not  enrolled  in  VPLP  and  may  be 
subject  to  a  spotcheck  for  such 
certifications.  •  •  • 

(e)  (1)  Documents  showing  the 
amount  of  production  shall  be  reviewed 
to  determine  moisture  content  and 
dockage  associated  with  the  production. 
If  the  document  does  not  show  that  the 
production  has  been  reduced  to 
standard  moisture  levels  and  shows: 

(i)  Specific  moisture  that  is  greater 
than  standard; 

(ii)  Dockage;  or 

(iii)  Both  excess  moisture  and 
dockage,  the  net  amount  shall  be 
adjusted  on  standard  moisture  levels 
and  appUcable  dockage  standards  as 
determined  by  CCC. 

(2)  [Reserved] 


27.  Section  1416.400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1416.400    Program  payments  and  price 
support  loans  and  loan  deficiency 


(b)  Producers  of  enrolled  CAB's  shall 
be  eligible  to  eam  deficiency  payments 
on  the  number  of  acres  planted  to  such 
CAB's  or  the  maximum  payment  acres 
for  the  CAB's  including  CAB's  planted 
to  an  enrolled  wheat  or  feed  grain  crop 
different  from  the  CAB  assigned  to  the 
crop. 

Signed  at  Washington,  DC,  on  August  16, 
1995. 

Bruce  R.  Writer, 

Acting  Administrator,  Consolidated  Farm 
Service  Agency  and  Acting  Executive  Vice 
President,  Conunodity  Credit  Corporation. 

[FR  Doc.  95-20782  Filed  8-24-95:  8:45  am] 

BiLLMO  CODE  3410-06-P 


44260        Federal  Register  /  Vol.  60,  No.  165  /  Friday,  August  25,  1995  /  Rules  and  Regulations 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  208. 212. 214. 236, 242, 
245, 248. 274a,  and  299 

PNS  No.  1683-04;  A.a  Ontor  No.  1986-«5I 

RIN  1115-^086 

Entry  of  Aliens  Needed  as  Witnesses 
and  Informants;  Nonimmigrant  S 
Classification 

agency:  Immigiation  and  Naturalization 

Service,  Justice. 

ACnON:  Interim  rule  with  request  for 

conunents. 

summary:  This  regulation  establishes 
procedures  by  which  federal  and  state 
law  enforcement  authorities  ("LEAs") 
may  seciu^  from  the  Immigration  and 
Naturalization  Service  ("the  Service") 
and  the  Department  of  State  ("State") 
nonimmigrant  classification  for  alien 
witnesses  and  informants  who  may 
eventually  be  granted  lawful  permanent 
resident  ("LPR")  status  because  of  their 
cooperation.  The  regulation  is  necessary 
to  provide  uniform  standards  and 
responsibilities  for  the  admission,  stay, 
monitoring,  adjustment  and.  if 
necessary,  departvire  of  such  alien 
witnesses  and  informants  and  to  enable 
the  government  to  comply  with  record- 
keeping and  annual  reporting 
requirements  imposed  by  Congress. 
DATES:  This  interim  rule  is  effective 
August  25, 1995. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natiualization 
Service,  425  I  Street  NW.,  Room  5307, 
Washii^on,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  1683-94  on  your 
correspondence.  Conunents  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Auchincloss-Lorr. 
Adjudi.    lions  Officer,  Adjudications 
Division.  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  3214,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

SUPPLEMENTARY  INFOflMATKM: 

Background 

On  September  13, 1994,  the  President 
signed  the  "Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994."  Section 
130003  of  this  legislation.  Pub.  L.  103- 
322,  creates  a  new  nonimmigrant 
classification  providing  for  ^e 
admission  of  alien  witnesses  and 


informants'Vho  may  obtain  LPR  status 
upon  completion  of  specified 
conditions.  Section  130003  specifically 
establishes  section  101(a)(15)(S)  of  the 
Immigration  and  Nationality  Act  ("the 
Act")  and  authorizes  for  each  relevant 
fiscal  year:  (1)  One  hundred  (100) 
nonimmigrant  visas  for  aliens 
d^ermined  by  the  Attorney  General  to 
possess  critical  refiable  information  on 
a  criminal  organization  or  enterprise, 
willing  to  provide  that  information  to 
federal  and/or  state  authorities,  and 
whose  presence,  upon  the  Attorney 
General's  determination,  is  essential  to 
the  success  of  an  authorized  criminal 
investigation  or  the  prosecution  of  an 
individual  involved  in  the  criminal 
organization  or  enterprise,  and;  (2) 
twenty-five  (25)  nonimmigrant  visas  for 
aliens  whom  the  Secretary  of  State  and 
the  Attorney  General  jointly  determine 
possess  critical  reliable  information 
about  a  terrorist  organization, 
enterprise,  or  operation,  are  willing  to 
provide  or  have  provided  that 
information  to  federal  authorities.  Will 
be  or  have  been  placed  in  danger  as  a 
result,  and  are  eUgible  for  a  reward 
under  22  U.S.C.  2708(a).  Although  these 
new  nonimmigrant  classifications 
would  be  designated  to  be  S-1  and  S- 
2,  respectively,  to  correspond  with  the 
statutory  designations,  the  prior 
utilization  of  those  codes  requires  that 
these  designations  be,  respectively,  S-5 
and  S-6.  The  spouse,  married  and 
unmarried  sons  and  daughters,  and 
parents  of  witnesses  and  informants  in 
the  new  nonimmigrant  classification 
may  also  be  granted  nonimmigrant 
status  (designated  S-7),  if  the  Attorney 
General  (or,  where  required,  the 
Secretary  of  State  and  the  Attorney 
General  jointly)  considers  it  appropriate. 

Prior  to  the  creation  of  section 
101(a)(15)(S)  of  the  Act,  there  was  no 
standard  procediue  for  allowing  aliens 
needed  to  provide  testimony  or 
information  into  the  United  States.  With 
the  creation  of  the  S  nonimmigrant 
classification.  Congress  has  authorized 
the  admission  of  a  limited  number  of 
alien  witnesses  and  informants  imder 
specified  conditions  and  provides  for 
adjustment  to  LPR  stattis  after  the 
satisfaction  of  certain  conditions. 

Regtalatory  Structure 

Briefly  stated,  the  enactment  of  the 
provisions  creating  the  S  nonimmigrant 
classification  enables  the  Service  to 
utiUze  the  noninunigrant  framework  to 
establish  a  process  so  that  requesting 
LEAs  can  provide  immigration  benefits 
to  certain  key  alien  witnesses  and 
informants,  included  in  the  statutory 
scheme  are  reporting  requirements  by 


the  alien  to  the  Attorney  General  and 
the  Attorney  General  to  Congress. 

a.  Nonimmigrant  Classification 

By  creating  a  new  nonimmigrant 
category  exclusively  for  alien  witnesses 
and  informants.  Congress  has 
authorized  a  temporary  admission  for  a 
specific  purpose,  and  subjected  such 
aliens  to  the  degree  of  scrutiny  prior  to 
admission  that  is  imposed  on  all 
nonimmigrant  classifications.  The  Act 
distributes  responsibility  for 
implementing-its  nonimmigrant 
provisions  between  the  Attorney 
General  and  the  Department  of  State; 
generally,  nonimmigrants,  including 
those  in  S  classification,  are  subject  to 
the  jurisdiction  and  authority  of  both 
agencies.  In  formulating  this  regulation, 
the  Service  has  worked  closely  with  the 
Department  of  State,  which  is  issuing  a 
complementary  regulation  at  this  time. 

With  the  creation  of  the  S 
nonimmigrant  category,  alien  witnesses 
and  informants  who  intend  to  reside 
permanently  in  the  United  States  may 
enter  only  in  S  classification.  Alien 
witnesses  and  informants  intending  a 
permanent  stay  will  no  longer  be 
authorized  entry  in  B  nonimmigrant 
classification,  that  classification 
remains  available  for  eligible  witnesses 
and  informants  seeking  temporary 
admission,  who  have  a  residence  in  a 
foreign  coimtry  which  they  have  no 
intention  of  abandoning,  who  will  not 
be  employed  by  a  Unitmi  States  entity 
or  seek  employment  while  in  the  United 
States,  and  who  will  not  be  seeking  any 
of  the  benefits  that  flow  from  S 
classification. 

Similarly,  ciurent  procediues 
affecting  alifen  witnesses  and  informants 
seeking  to  be  allowed  temporarily  into 
the  United  States  pursuant  to  parole 
authorization  are  unchanged  by  this 
regulation,  except  for  a  new  provision 
defined  in  8  CFR  212.14  specifically 
providing  procediues  for  an  LEA  who 
subsequently  will  apply  for  S 
classification  on  behalf  of  a  witness  or 
informant. 

An  essential  component  of  the 
adnussion  process  for  noninunigrants 
who  are  excludable  is  the  waiver 
authority  accorded  the  Attorney  General 
under  section  212(d)  of  the  Act.  In  this 
legislation.  Congress  created  a  new 
provision,  section  212(d)(1),  enabling 
the  Attorney  General  to  waive  all 
grounds  of  excludability  (except  Nazi 
involvement)  for  S  nonimmigrants,  if  it 
is  "in  the  national  interest  to  do  so." 
Section  212(d)(3)  waivers  will  remain 
available  to  witnesses  and  informants 
who  are  eligible  for  B-1  classification, 
pursuant  to  normal  procedures. 
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1 1    The  statute  preserves  the  Attorney 
General's  right  to  institute  deportation 
proceedings  for  conduct  committed  after 
the  alien's  admission  in  or  change  to  S 
classification,  or  for  conduct  or  a 
conditicm  not  disclosed  to  the  Attorney 
General  prior  to  the  alien's  admission  in 
or  change  to  S  classification. 

1  h.  Controls  Imposed  by  Classification 

I '    As  a  condition  for  admission  and 
maintenance  of  statxis  in  the  United 
States,  an  S  nonimmigrant  is  statutorily 
required  to  abide  by  any  conditions, 
liniitations,  or  restrictions  imposed  by 
the  Attorney  General;  to  file  quarterly 
reports  detailing  his  or  her  whereabouts 
anid  activities  "as  the  Attorney  General 
may  require,"  and  to  execute  a  form 
waiving  the  right  to  contest  any  action 
for  deportation  instituted  before  the 
nonimmigrant  obtains  lawful  permanent 
resident  status  (other  than  on  the  basis 
of  an  application  for  withholding  of 
deportation).  The  statute  renders  the 
alien  deportable  for  conduct  committed 
after  admission  or  for  conduct  or  a 
condition  that  was  not  disclosed  to  the 
Attorney  General  prior  to  admission. 
Further,  in  order  to  maintain  status,  the 
S  nonimmigrant  may  not  be  convicted 
of  any  criminal  offense  punishable  by  a 
term  of  imprisonment  of  1  year  or  more 
after  the  date  of  S  classification;  change 
to  another  nonimmigrant  classification; 
or  be  authorized  admission  for  more 
than  3  years. 

The  S  noninunigrant  may  adjust 
status  to  that  of  an  LPR  exclusively  by 
means  of  the  new  statutory  provisions 
creating  the  nonimmigrant 
classification.  These  procedures  are 
-foimd  in  this  regulation  at  8  CFR  245.11. 
Finally,  the  alien  may  be  deported  for 
conviction  of  a  crime  of  moral  turpitude 
committed  within  10  years  after  being 
granted  LPR  status  under  those  new 
provisions.  New  provisions  for  the 
deportation  of  alien  witnesses  and 
informants  have  been  provided  at  8  CFR 
242.26.  No  alien  may  be  admitted  to  the 
United  States  in  S  classification  more 
than  5  years  after  September  13, 1994, 
the  date  of  enactment  of  Pub.  L.  103- 
322. 

The  numeric  limit  in  the  S  visa 
provision  indicates  a  Congressional 
determination  that  the  visa  benefit  be 
accorded  only  in  extraordinary 
circumstances.  The  legislation  is 
modeled  in  part  after  a  provision  of  the 
Central  Intelligence  Agency  Act  of  1949 
(50  U.S.C.  403h)  authorizing  LPR  status 
for  no  more  than  100  aliens  per  year 
when  the  Director  of  Central 
Intelligence,  the  Attorney  General,  and 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service 
("Commissioner")  determine  that  the 


admission  of  a  particular  alien  is  in  the 
national  security  interest  The  S 
nonimmigrant  provision's  specific 
numeric  limit  authorizing  issuance  of 
only  125  visas  annually  does  not 
include  family  members.  Finally,  the 
Attorney  General  is  required  to  report 
annually  to  Congress  on  specific  aspects 
of  the  S  classification. 

c.  Classification  Process 

To  facilitate  implementation  of  this 
legislation  and  ensure  a  thorough 
awareness  of  LEA  needs,  the  Service  has 
engaged  in  a  process  of  consultation 
with  the  principal  federal  LEAs 
interested  in  and  affected  by  this 
nonimmigrant  classification.  With  the 
assistance  of  the  Department  of  Justice 
("DOJ"),  the  Criminal  Division's 
Terrorism  and  Violent  Crimes  Section 
("TVCS"),  the  Service  solicited  and 
received  written  comments  on  the 
procedural  aspects  of  how  the  visa 
appUcation,  classification,  and 
admission  process  will  work  in  practice, 
and  a  range  of  related  concerns,  from 
two  State  Department  components  (the 
Interagency  Counterterrorism  Rewards 
Committee  and  the  Visa  Office)  and  the 
following  IXDJ  components:  the  Federal 
Bureau  of  Investigation  ("FBI"),  the 
Drug  Enforcement  Administration 
(DEA),  the  Marshals  Service,  and  the 
Criminal  Division's  Organized  Crime 
and  Racketeering  Section  ("OCRS")  and 
Office  of  Enforcement  Operations 
("OEO"). 

After  considering  the  comments  of  the 
principal  federal  I£As,  the  Service  has 
deviseid  a  process  for  authorizing  S 
nonimmigrant  classification.  This 
process  provides  federal  and  state  LEAs 
access  to  informants  and  witnesses,  and 
the  benefits  of  S  nonimmigrant 
classification,  to  the  extent  permitted  by 
the  statute  while  ensuring  S 
nonimmigrants  are  appropriately 
controlled.  The  Service  will  develop 
procedures  to  protect  the  identity  of  the 
alien  while  ensuring  maintenance  of 
adequate  control. 

The  process  provides  for  the  use  of  a 
new  Form  1-854,  Inter-Agency  Alien 
Witness  and  Lnformant  Riecord,  to  record 
the  basis  of  the  nonimmigrant 
classification,  related  and  prerequisite 
commitments  and  responsibilities,  and 
seat-of-govenunent  certification  of  the 
need  for  the  requested  alien.  The 
procediues  for  use  of  this  new  Form 
will  bring  uniformity  and  consistency  to 
the  process  for  authorizing  S 
nonimmigrant  classification  for  eligible 
criminal  aliens  with  information  needed 
by  LEAs  and  provide  a  basis  for  control 
and  tracking  of  the  afien.  A  fee  for  the 
processing  of  Form  1-854  will  be 
proposed  under  a  separate  rulemaking. 


There  will  be  no  initial  fee  ba 
processing  of  Fonn  1-854,  although  the 

fee  will  go  into  effect  as  soon  as  the 
Service  has  responded  to  comments  ap<^ 
a  final  fee  rule  nas  been  issued. 

Pursuant  to  Form  1-854,  S 
nonimmigrant  classification  is 
predicated  on  a  relationship  between  a 
witness  or  informant  and  the  LEA  that 
requests  classification.  For  purposes  of 
this  regulation,  the  term  "LEAs"  refers 
to  the  entities  authorized  to  request  S 
nonimmigrant  classification  for  an  alien 
witness  or  informant  in  a  given  case, 
namely  state  and  federal  law 
enforcement  authorities,  which  include 
the  United  States  Attorneys'  Offices  and 
state  and  federal  courts.  C5nly  a  federal 
LEA  may  request  S— 6  nonimmigrant 
classification,  although  either  a  state  or 
federal  LEA  may  request  S-5 
nonimmigrant  classification. 

Form  14054  request  an  LEA  seeking  S 
nonimmigrant  classification  for  an  aUen 
witness  or  informant  to  articulate  the 
reasons  why  the  presence  of  the  alien  is 
needed  and  to  assume  responsibility  for 
the  alien's  admission,  stay,  and    £ 
departure.  In  addition  to  the  seat-of- 
govemment  certification  required  for 
LEAs  on  Form  1-854,  where 
nonimmigrant  classification  is  for 
purposes  of  providing  testimony,  the 
United  States  Attorney  in  whose  district 
a  case  is  being  prosecuted  must  also 
certify  the  request  on  Form  1-854. 

To  provide  the  Service  with 
information  to  evaluate  the  needs, 
accomplishments,  failures,  and 
effectiveness  of  the  S  visa  process,  the 
Service  is  requiring  that  all  LEA 
requests  related  to  S  noninunigrant 
classification  be  processed  on  Form  I- 
854,  including  requests  for  change  of 
nonimmigrant  classification  to  the  S 
category  or  adjustment  to  LPR  status.  An 
LEA  seeking  S  noninunigrant 
classification  for  an  alien  who  is  out  of 
status  or -otherwise  in  the  United  States 
illegally  may  file  Form  1-854  as  a  means 
of  initiating  procedures  with  the 
Service,  subsequent  to  the  Criminal 
Division's  certification,  in  an  effort  to 
have  the  alien  admitted  to  the  United 
States  in  lawful  status. 

d.  Criminal  Division  Certifications 

A  central  concern  of  the  comments 
offered  by  interested  LEAs  during  the 
Service's  drafting  process  was,  given  the 
limited  niunber  of  available  S 
nonimmigrant  visas  specified  imder  the 
statute,  how  requests  for  this 
classification  will  be  evaluated.  The 
regulation  provides  that  the  Criminal 
Division  of  the  Justice  Department  will 
establish  appropriate  procediues  for 
receiving  and  reviewing  Form  1-854  and 
determining  which  applications  will  be 
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forwarded  to  the  Commissioner  with  a 
recommendation  for  approval.  The 
Criminal  Division  will  be  responsible  to 
the  Attorney  General  for  ensuring  that 
the  cases  forwardedto  the  Service  fiill 
within  the  annual  nimierical  limitation. 

No  Form  1-854  request  for  S 
nonimmigrant  classification  for  an  ahen 
witness  or  informant  may  come  to  the 
Service  without  the  Criminal  Division's 
certification.  Before  being  forwarded  by 
the  Criminal  Division  to  the  Service,  an 
application  for  S-6  nonimmigrant 
classification  certified  by  the  Criminal 
Division  will  be  forwarded  by  the 
Criminal  Division  to  the  Department  of 
State  for  the  appropriate  certification. 

e.  Reporting  Requirements  ' 

To  implement  the  statutory 
framework,  the  regulation  imposes  two 
categories  of  information  and  reporting 
requirements  on  the  govemmlht.  The 
first  involves  behavior  by  the  ahen  that 
could  lead  to  loss  of  nonimmigrant 
status  or  deportabihty.  The  Service  must 
be  informed  immediately  by  the 
responsible  LEA  of  any  behavior  that 
renders  the  alien  deportable.  This 
information  includes  certain  criminal 
conduct,  failure  to  report  quarterly,  or 
failiue  to  comply  with  the  authorized 
terms  of  the  particular  S  noninunigrant 
classification  or  the  adjustment 
provisions.  The  requesting  LEA  is 
responsible  for  supervising,  monitoring, 
and  otherwise  accounting  for  the 
admitted  alien's  compliance  with  the 
statutory  and  regulatory  requirements, 
for  quarterly  reporting  on  "whereabouts 
and  activities"  and  "other  conditions, 
limitations,  or  restrictions  imposed." 

Secondly,  the  statute  requires  an 
aimual  report  to  the  Committee  on  the 
Judiciary  of  the  House  of 
Representatives  and  the  Committee  on 
the  Judiciary  of  the  Senate.  The 
regulation  provides  that  the  Justice 
Department's  Criminal  Division,  in 
cooperation  with  the  Service,  wiU 
prepare  this  report  evaluating  the 
program's  efiisctiveness. 

/.  Period  of  Authorized  Stay 

The  statute  expUdtly  provides  that 
the  period  of  admission  on  an  ahen  in 
S  nonimmigrant  classification  "may  not 
exceed  3  years"  and  that  such  period 
"may  not  be  extended  by  the  Attorney 
General."  For  this  reason,  the  Attorney 
General  has  determined  that  the  S 
nonimmigrant  classification  must  be 
limited  to  situations  where  an  ahen  is 
reasonably  expected  to  provide  the 
desired  assistance  withLa  the  authorized 
3-year  period.  The  Service,  therefore, 
has  amended  8  CFR  214.1  accordingly 
and  will  require  the  aUen  to  depart  the 
United  States  after  the  3-year  period. 


The  LEA  will  be  responsible  for 
ensuring  departure.  Parole  may  not  be 
used  to  extend  a  p^od  of  stay  or  to 
authorize  a  reentry.  However,  an  S 
nonimmigrant  who  departs  prior  to 
adjustment  may  subsequently  be 
readmitted  in  the  same  classification 
consistent  with  the  process  set  forth 
herein. 

g.  Change  of  Status 

The  regulation  at  8  CFR  214.2(t}(12) 
implem«its  the  prohibition  in  section 
101(a)(15)(S)  concerning  change  of 
status.  Aliens  cannot  be  admitted  in  S- 
5  noninunigrant  classification  and 
change  status  to  S-6  nonimmigrant 
classification,  nor  can  they  change  to 
any  other  noninunigrant  classification. 
Pursuant  to  new  procedures  set  forth  at 
8  CFR  248.3(h),  aliens  in  nonimmigrant 
categories  other  than  S  may  apply  to 
and.  if  eUgible.  change  their  status  to  S 
nonimmigrant  classification,  unless 
specifically  prohibited  from  so  doing  by 
section  248  of  the  Act 

h.  Deportation  and  Exclusion 

AUens  in  S  noninunigrant 
classification  will  be  required  as  a 
condition  for  admission  and  stay  in 
lawful  nonimmigrant  status  to  certify 
Form  1-854,  waiving  their  entitlement  to 
a  deportation  hearing  pursuant  to  the 
statute.  This  rule  amends  the 
deportation  regiilations  at  8  CFR  part 
242  to  include  aHens  in  S  nonimmigrant 
classification.  Hie  exclusion  regulations 
have  similarly  been  amended  at  8  CFR 
236.10.  Due  to  the  hmited  natiire  of  this 
nonimmigrant  classification  and  its 
significance  to  the  law  enforcement 
community,  deportation  and  other 
procediues  that  would  effectively 
terminate  an  alien's  S  nonimmigrant 
classification  will  not  be  initiated 
without  the  concurrence  of  the  Assistant 
Attorney  General,  Criminal  Division. 

j.  Employment  Authorization 

An  employment  authorization 
document  ("EAD")  for  S  nonimmigrants 
will  be  issued  through  normal 
procediues.  The  regulation  specifies 
that,  pursuant  to  the  terms  of  8  CFR  part 
274a.  S  nonimmigrants  are  authorized  to 
work  in  the  United  States  and  that  the 
LEA  may  assist  the  ahen  in  applying  for 
employment  authorization. 

;'.  Criminal  Conduct 

Section  212(d)(1)  of  the  Act  provides 
that  the  Service  can  institute 
deportation  proceedings  against  an  S 
nonimmigrant  for  conduct  committed 
after  the  alien's  admission  into  the 
United  States  or  for  conduct  or  a 
condition  that  was  not  disclosed  to  the 
Attorney  General  prior  to  the  aUen's 


classification  as  a  nonimmigrant  under 
section  101(a)(lS)(S)  of  the  Act. 
Accordingly,  the  Service  will  take 
appropriate  steps  to  remove  such  an 
alien. 

In  addition,  section  214(j)(4)(B)  of  the 
Act  requires,  as  a  condition  for  the 
admission,  and  continued  lawful  status, 
the  S  nonimmigrant  "may  not  be 
convicted  of  any  criminal  oSense 
punishable  by  a  term  of  imprisonment 
of  1  year  or  more  after  the  date  of  such 
admission." 

The  revised  parole  provisions  at  8 
CFR  212.14  enable  an  ahen  to  be 
paroled  into  the  United  States  so  that  an 
LEA  can  secure  a  guilty  plea  and 
conviction.  In  such  a  case,  upon  the 
recommendation  of  an  LEA  and  the 
approval  of  a  certified  request  on  Form 
1-854,  the  Service  may  terminate  the 
parole  authorized  to  such  an  ahen, 
waive  the  nonimmigrant  visa 
requirement  as  provided  under  section. 
212(d)(4)  of  the  Act.  exercise  the 
discretionary  waiver  authority  provided 
imder  section  212(d)(1)  of  the  Act,  and 
authorize  the  aUen's  admission  into  the 
United  States  in  S  nonimmigrant 
classification. 

The  precise  meaning  of  parole  in  an 
immigration  context  is  quite  different 
from  the  parole  with  which  LEAs  are 
normally  familiar.  Under  the  parole 
authority  provided  in  section  212(d)(5) 
of  the  Act,  the  Attorney  General  has  the 
discretion  to  permit  an  otherwise 
inadmissible  aUen  to  proceed  into  the 
United  States  temporarily  and  imder 
specific  safeguards.  Parole  is  granted  on 
-a  case-by-case  basis  and,  if  granted,  does 
not  constitute  admission  into  the  United, 
States.  The  paroled  aUen  does  not  make 
an  entry  as  defined  by  section  101(a)(13) 
of  the  Act  and,  as  a  result,  is  subject  to 
exclusion  proceedings  (not  deportation 
proceedings)  if  the  terms  and  conditions 
of  the  parole  are  violated.  The  due 
process  rights  of  ahens  subject  to 
exclusion  proceedings  are  more  limited 
than  those  of  ahens  subject  to 
deportation  proceedings. 

Parole  may  be  authorized  only  for 
emergent  reasons  or  reasons  deemed 
strictly  in  the  pubhc  interest  and  is 
available  only  if  the  Service  has  custody 
of  the  ahen.  It  should  not  be  used  as  a 
means  of  circumventing  a  waiver  of 
inadmissibiUty.  In  an  immigration 
context,  parole  is  considered,  in  itself,  a 
form  of  constructive  custody,  and  is 
available  only  tQ  an  ahen  "applying  for 
admission  to  the  United  States."  A 
request  for  parole  of  an  ahen  in 
exclusion  proceedings  and  in  Service 
custody  must  be  made  pursuant  to  the 
terms  of  8  CFR  212.5  or,  in  the  case  of 
an  ahen  for  which  S  classification  is 
being  sought,  8  CFR  212.14.  Due  to  the 
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lequirement  that  the  ahen  be  "applying 
for  admission,"  parole  is  not  available  to 
ahens  who  have  effected  an  entry. 
Ahens  who  have  been  "paroled"  (in  the 
criminal  sense)  irom  prison  or  who  are 
in  prison,  and  who  are  deemed  to  be 
arriving  ahens  may  not  be  granted 
parole  unless  the  Service  has  custody. 

k.  Monitoring  and  Control 

The  regulation  and  the  certifications 
on  Form  1-854  require  that,  as  a 
prerequisite  to  S  nonimmigrant 
classification,  the  requesting  LEA 
assume  responsibihty,  during  the  period 
of  the  S  nonimmigrant's  presence  in  the 
United  States,  for  the  safety  of  the 
public  and  for  keeping  the  Service 
appropriately  informed  of  matters  that 
might  impact  on  the  ahen's  immigration 
status.  Once  an  ahen  achieves 
immigrant  status  through  adjustment 
from  S  nonimmigrant  classification  to 
LPR  status,  the  L£As  responsibihty  for 
monitoring  and  reporting  will  cease.  In 
addition,  if  the  Marshals  Service 
assiunes  responsibihty  for  the  ahen, 
LEA  monitoring  will  be  minimal. 
Further,  an  ahen  will  become 
deportable  upon  the  commission  of 
conduct  that  violates  either  the 
regulatory  requirements  or  the  specified 
terms  and  limitations  of  the  authorized 
status.  In  such  a  case,  the  LEA  should 
immediately  advise  the  Service,  request 
that  the  Service  proceed  to  remove  the 
alien,  and  assist  with,  and  verify,  the 
aUen's  d^Mrture.  Consistent  with  this 
mcmitoring  responsibihty,  an  LEA  is 
responsible  for  ensuring  departure,  if 
necessary,  and  verifying  departure  in  a 
manner  acceptable  to  the  Service,  so 
that  monitoring  is  formally  concluded. 

I.  Adjustment 

I     Section  245(i)  of  the  Act  provides  for 
'  the  "Exclusive  Means  of  Adjustment"  of 
ahens  admitted  as  S  nonimmigrants. 
The  Service  has  interpreted  this  to  mean 
that  S  nonimmigrants  may  not  adjust  to 
permanent  resident  status  piusuant  to 
section  506(b)  of  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies  1995 
Appropriations  Act,  PubUc  Law  103- 
317.  which  allows  most  otherwise 
ineUgible  persons  to  adjust  status  upon 
payment  of  an  additional  sum.  The 
provisions  for  "Exclusive  Means  of 
Adjustment"  for  S  nonimmigrants 
provide  clearly  that  these  statutory 
terms  and  conditions  are  to  be  the 
exclusive  means  of  adjustment  for  S 
nonimmigrants  described  in  section 
101(a)(15)(S)  of  the  Act.  Adjustment  of 
status  pursuant  to  terms  other  than 
those  specified  therein  are  not  available 
to  ahens  in  S  classification. 


In  the  statute.  Congress  appears 
inadvertently  to  have  created  a  new, 
second  subsection  245(i)  of  the  Act, 
which  the  Service  interprets  as  an  error. 
There  is  no  indication  that  Congress 
intended  to  repeal  or  superseded  the 
provisions  of  section  506(b)  of  PubUc 
Law  103-317,  enacted  one  month 
earner.  The  Service  regards  the 
estabhshment  of  the  second  subsection 
245(i)  of  the  Act  as  a  numbering  error 
and  will  recommend  that  Congress 
enact  a  technical  amendment  to 
redesignate  the  Crime  Bill's  provision  as 
subsection  245(j)  of  the  Act. 

The  regulations,  at  8  CFR 
212.14(a)(l)(vi)  and  214.2(t)(4Mi).  place 
certain  restrictions  on  the  promises 
LEAs  can  make  to  ahen  witnesses  and 
informants  for  whom  they  seek  parole  or 
S  nonimmigrant  classification. 

Changes  to  Current  Regulations 

This  interim  rule  implements  section 
130003  of  Pubhc  Law  103-322.  which 
estabhshes  section  101(a)(15)(S)  of  the 
Act.  It  amends  8  CFR  at  parts  208.  212, 
214,  236, 242, 245, 248,  274a,  and  299 
to  provide  uniform  and  consistent 
apphcation,  admission,  reporting, 
control,  deportation,  and  adjustment 
criteria  for  the  entry,  parole,  and  stay  of 
ahen  witnesses  and  informants  who 
intend  to  remain  in  the  United  States. 

Other  than  the  changes  to  8  CFR 
214.2(t)  previously  discussed,  the 
following  specific  changes  to  Title  8  of 
the  Code  of  Federal  Regulations  are 
necessary  to  fully  implement  this 
regulation: 

8  CFR  208.2  and  208.16  are  amended 
to  enable  asylum  officers  to  determine 
whether  an  ahen  classified  pursuant  to 
section  101(aO(15)(S)  of  the  Act  is 
entitled  to  withholding  of  deportation. 

8  CFR  212.1(m)  is  added  to  require 
that  ahens  seeking  admission  in  S 
noninunigrant  classification  must  be  in 
possession  of  appropriate  documents 
issued  by  an  American  consular  officer. 

8  CFR  212.4(i)  is  added  to  enable  the 
Attorney  General  to  determine  pursuant 
to  section  101(a)(15)(S)  of  the  Act 
whether  to  exercise  the  discretion  to 
waive  a  ground  of  excludabihty.  other 
than  under  section  212(a)(3)(E)  of  the 
Act,  if  it  is  in  the  national  interest  to  do 
so.  The  Service  may  remove  an  ahen 
classified  as  a  nonimmigrant  imder 
section  101(a)(15)(S)  of  the  Act  for 
conduct  conunitted  after  the  ahen's 
admission  to  the  United  States  or  for 
conduct  or  a  condition  undisclosed  to 
the  Attorney  General  prior  to  the  ahen's 
admission  in,  or  change  to,  S 
nonimmigrant  classification. 

8  CFR  212.14  is  added  to  specify  the 
process  by  which  LEAs  may  obtain 
parole  status  for  ahen  witnesses  and 


informants  who  intend  to  apply  for  S 
nonimmigrant  classification. 

8  CFR  214.1(a)(2)  is  amended  to  add 
nonimmigrant  classifications  for  S-5, 
S-6,  and  S-7. 

8  CFR  214.1(c)(3)  is  amended  to  add 
a  reference  to  nonimmigrants  defined  in 
section  101(aKl5)(S)  of  the  Act,  so  that 
such  ahens  are  inehgible  for  an 
extension  of  stay  beyond  a  total  of  3 
years. 

8  CFR  236.10  is  added  to  provide 
exclusion  procedures  for  ahens 
requesting  admission  in  S 
nonimmigrant  classification. 

8  CFR  242.26  is  added  to  provide 
deportation  procedures  for  ahens  in  S 
nonimmigrant  classification  who,  as  a 
condition  of  their  admission  and  stay  in 
lawful  status  in  the  United  States,  must 
waive  their  right  to  a  deportation 
hearing  and  to  contest,  other  than  on  the 
basis  of  an  apphcation  for  withholding 
of  deportation,  any  action  for 
deportation  instituted  before  lawful 
permanent  resident  status  is  obtained. 

8  CFR  245.11  is  added  to  set  forth  the 
exclusive  terms  of  adjustment  of  status 
to  that  of  lawful  permanent  resident  for 
an  S  nonimmigrant. 

8  CFR  248.2(b)  is  amended  by 
removing  the  reference  to  "or  (K)"  to 
read  "(K),  or  (S)"  in  order  to  prohibit 
change  of  status  bora.  S  classification. 

8  CFR  248.3(h)  is  added  to  set  forth 
procediues  for  change  of  nonimmigrant 
classification  to  S  classification 
pursuant  to  the  request  of  a  law 
enforcement  agency. 

8  CFR  274a.l2(c)  is  amended  to 
authorize  ahens  in  S  classification  to 
apply  for  employment  authorization. 
Pursuant  to  8  CFR  274a.l2(c)(21),  an 
ahen  granted  S  nonimmigrant 
classification  may  apply  for 
employment  authorization  by  filing 
Form  1-765,  Apphcation  for 
Employment  Authorization,  with  the 
applicable  fee. 

8  CFR  299.1  is  amended  to  add  Form 
1-854  to  the  Ust  of  prescribed  Service 
forms. 

8  CFR  299.5  is  amended  to  add  Form 
1-854  to  the  listing  of  Service  forms 
approved  by  the  Office  of  Management 
and  Budget. 

Good  Cause  Exception 

The  Attorney  General  has  determined 
that  there  is  good  cause  for  pubhshing 
this  as  an  interim  rule.  Law  enforcement 
authorities  need  access  to  the  benefits 
provided  in  this  legislation,  which 
caimot  be  conferred  without  these 
regulatory  provisions  and  the  guidance, 
controls,  and  structure  they  afford. 
Since  prior  notice  and  pubhc  comment 
with  respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  pubhc 
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interest  iinder  these  cirounstances, 
there  is  good  cause  under  5  U.S.C  553 
to  make  it  efiiBctive  upon  publication. 
We  will  consider  comments  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 

Regolattvy  Flexibility  Act 

The  Attorney  General  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  purposes  of 
that  Act. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Attorney  General  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3{f)  Regulatory 
Planning  and  Review,  and  accordingly, 
this  rule  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12612 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  clearance  niunber  for  this 
coUection  is  contained  in  8  CFR  299.5, 
Display  of  Control  Niunbers. 

ListofSnbiects 

a  CFR  Part  208 

Administrative  practice  and 
procediu^,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Pan  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

aCFRPait214 

Administrative  practice  and 
procedure,  Aliens,  Cultural  exchange 
programs.  Employment,  Foreign 
officials.  Health  professions.  Reporting 


and  recordkeeping  requirements. 
Students. 

8  CFR  Part  236 

Administrative  practice  and 
procediue,  Aliens,  Immigration. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

a  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procediue,  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDINQ  OF 
DEPORTATION 

1.  The  authority  citation  for  part  208 
continues  to  read  as  foUovra: 

Authority:  8  U.S.C  1103, 1158, 1226, 1252, 
1282;  31  U.S.C  9701;  8  CFR  part  2. 

1208.2    [Amended] 

2.  In  §  208.2,  paragraph  (a)  is 
amended  in  the  third  sentence  by 
adding  the  phrase  "and  aliens  classified 
pursuant  to  section  101{a)(15)(S)  of  the 
Act,"  immediately  after  the  phrase 

"§  253.1(f)  of  this  chapter,". 

§208.16    [AntMided] 

3.  In  §  208.16,  paragraph  (a)  is 
amended  in  the  first  sentence  by  adding 
the  phase  "and  aliens  classified 
purstiant  to  section  101(a)(15)(S)  of  the 
Act,"  immediately  after  the  phrase 

"§  253.1(f)  of  this  chapter,". 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

4.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184, 1187. 1225, 1226, 1227, 1228, 1252;  8 
CFR  part  2. 

5.  In  §  212.1,  paragraph  (m)  is  added 
to  read  as  follows: 


§  212.1    Documentwy  requhrwnents  for 
nonlminlgrants. 

*        »        *        •    •    • 

(m)  Aliens  in  S  classification. 
Notwithstanding  any  of  the  provisions 
of  this  part,  an  alien  seeking  admission 
pursuant  to  section  101(a)(15)(S)  of  the 
Act  must  be  in  possession  of 
appropriate  documents  issued  by  a 
United  States  consular  officer 
classifying  the  alien  under  that  section. 

6.  In  §  212.4,  the  section  heading  is 
revised,  and  paragraph  (i)  is  added  to 
read  as  follows: 

§  212.4   Applications  for  the  exerclaa  of 
discretton  under  section  212(d)(1)  and 
212(d)(3). 


(i)  Alien  witnesses  and  informants. — 
(1)  Waivers  under  section  212(d)(1)  of    , 
the  Act.  Upon  the  application  of  a 
federal  or  state  law  enforcement 
authority  ("LEA"),  which  shall  include 
a  state  or  federal  court  or  United  States 
Attorney's  Office,  pursuant  to  the  filing 
of  Form  1-654,  Inter- Agency  Alien 
Witness  and  Informant  Record,  for 
nonimmigrant  classification  described 
in  section  101(a)(15)(S)  of  the  Act,  the 
Commissioner  shall  determine  whether 
a  ground  of  exclusion  exists  with 
respect  to  the  alien  for  whom 
classification  is  sought  and,  if  so, 
whether  it  is  in  the  national  interest  to 
exercise  the  discretion  to  waive  the 
groimd  of  excludability,  other  than 
section  212(a)(3)(E)  of  the  Act.  The 
Commissioner  may  at  any  time  revoke  a 
waiver  previously  authorized  under 
section  212(d)(1)  of  the  Act.  In  the  event 
the  Commissioner  decides  to  revoke  a 
previously  authorized  waiver  for  an  S 
nonimmigrant,  the  Assistant  Attorney 
General,  Criminal  Division,  and  the 
relevant  LEA  shall  be  notified  in  writing 
to  that  effect.  The  Assistant  Attorney 
General,  Criminal  Division,  shall  concur 
in  or  object  to  the  decision.  Unless  the 
Assistant  Attorney  General,  Criminal 
Division,  objects  within  7  days,  he  or 
she  shall  be  deemed  to  have  concurred 
in  the  decision.  In  the  event  of  an 
objection  by  the  Assistant  Attorney 
General,  Criminal  Division,  the  matter 
will  be  expeditiously  referred  to  the 
Deputy  Attorney  General  for  a  final 
resolution.  In  no  circumstances  shall  the 
alien  or  the  relevant  LEA  have  a  right 
of  appeal  from  any  decision  to  revoke.   - 

(2)  Grounds  of  removal.  Nothing  shall 
prohibit  the  Service  fit>m  removing  from 
the  United  States  and  alien  classified 
pursuant  to  section  101(a)(15)(S)  of  the 
Act  for  conduct  committed  after  the 
alien  has  beei^  admitted  to  the  United 
States  as  an  S  nonimmigrant,  or  after  the 
alien's  change  to  S  classification,  or  for 
conduct  or  a  condition  undisclosed  to 
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the  Attorney  General  prior  to  the  alien's 
admission  in,  or  change  to,  S 
classification,  unless  such  conduct  or 
condition  is  waived  prior  to  admission 
and  classification.  In  the  event  the 
Commissioner  decides  to  remove  an  S 
nonimmigrant  from  the  United  States, 
the  Assistant  Attorney  General, 
Criminal  Division,  and  the  relevant  LEA 
shall  be  notified  in  writing  to  that  effect. 
The  Assistant  Attorney  General, 
Criminal  Division,  shall  concxu  in  or 
object  to  that  decision.  Unless  the 
Assistant  Attorney  General,  Criminal 
Division,  objects  within  7  days,  he  or 
she  shall  be  deemed  to  have  conciured 
in  the  decision.  In  the  event  of  an 
objection  by  the  Assistant  Attorney 
General,  Criminal  Division,  the  matter 
will  be  expeditiously  referred  to  the 
Deputy  Attorney  General  for  a  final 
resolution.  In  no  circumstances  shall  the 
alien  or  the  relevant  LEA  have  a  right 
of  appeal  bom  any  decision  to  remove. 
7.  Section  212.14  is  added  to  read  as 
follows: 

S  21 2. 1 4    Parole  determinations  for  alien 
witnesses  and  Infonnants  for  whom  a  law 
enforcement  authority  f'LEA")  will  request 
S  classification. 

(a)  Parole  authority.  Parole 
authorization  under  section  212(d)(5)  of 
the  Act  for  aUens  whom  LEAs  seek  to 
bring  to  the  United  States  as  witnesses 
or  infonnants  in  criminal/coimter 
terrorism  matters  and  to  apply  for  S 
classification  shall  be  exercised  as 
follows: 

(1)  Grounds  of  eligibility.  The 
Commissioner  may,  in  the  exercise  of 
discretion,  grant  parole  to  an  alien  (and 
the  alien's  family  members)  needed  for 
law  enforcement  purposes  provided  that 
a  state  or  federal  LEA: 
I    (i)  Estabhshes  its  intention  to  file, 
'within  30  days  alter  the  alien's  arrival 
in  the  United  States,  a  completed  Form 
1-854,  Inter- Agency  Alien  Witness  and 
Informant  Record,  with  the  Assistant 
Attorney  General,  Criminal  Division, 
Department  of  Justice,  in  accordance 
with  the  instructions  on  or  attached  to 
the  form,  which  will  include  the  names 
of  qualified  famify  membera  for  whom 
parole  is  sought; 

(ii)  Specifies  the  particular 
operational  reasons  and  basis  for  the 
request,  and  agrees  to  assume 
responsibility  for  the  alien  during  the 
period  of  the  alien's  temporary  stay  in 
the  United  States,  including 
maintaining  control  and  supervision  of 
the  alien  and  the  alien's  whereabouts 
and  activities,  and  further  specifies  any 
other  terms  and  conditions  specified  by 
the  Service  during  the  period  for  which 
the  parole  is  authorized; 


(iii)  Agrees  to  advise  the  Service  of 
the  alien's  failure  to  repori  quarterly  any 
criminal  conduct  by  the  alien,  or  any 
other  activity  or  behavior  on  the  alien's 
part  that  may  constitute  a  ground  of 
excludability  or  deportabiUty; 

(iv)  Assiunes  responsibility  for 
ensuring  the  alien's  departure  on  the 
date  of  termination  of  the  authorized 
parole  (imless  the  alien  has  been 
admitted  in  S  nonimmigrant 
classification  piusuant  to  the  terms  of 
paragraph  (a)(2)  of  this  section), 
provides  any  and  all  assistance  needed 
by  the  Service,  if  necessary,  to  ensiue 
departiue,  and  verifies  departuire  in  a 
manner  acceptable  to  the  Service; 

(v)  Provide  LEA  seat-of-govemment 
certification  that  parole  of  the  alien  is 
essential  to  an  investigation  or 
prosecution,  is  in  the  national  interest, 
and  is  requested  pursuant  to  the  terms 
and  authority  of  section  212(d)(5)  of  the 
Act; 

(vi)  Agrees  that  no  promises  may  be, 
have  been,  or  will  be  made  by  the  LEA 
to  the  alien  that  the  alien  will  or  may: 

(A)  Remain  in  the  United  States  in 
parole  status  or  any  other  nonimmigrant 
classification; 

(B)  Adjust  status  to  that  of  lavtrfiil 
permanent  resident;  or 

(C)  Otherwise  attempt  to  remain 
beyond  the  authorized  parole.  The  alien 
(and  any  family  member  of  the  alien 
who  is  18  years  of  age  or  older)  shall 
sign  a  statement  acknowledging  an 
awareness  that  parole  only  authorizes  a 
temporary  stay  in  the  United  States  and 
does  not  convey  the  benefits  of  S 
nonimmigrant  classification,  any  other 
nonimmigrant  classification,  or  any 
entitlement  to  further  benefits  under  the 
Act;  and 

(vii)  Provides,  in  the  case  of  a  request 
for  the  release  of  an  alien  from  Service 
custody,  certification  that  the  alien  is 
eligible  for  parole  pursuant  to  §  235.3  of 
this  chapter. 

(2)  Authorization,  (i)  Upon  approval 
of  the  request  for  parole,  the 
Commissioner  shall  notify  the  Assistant 
Attorney  General,  Criminal  Division,  of 
the  approval. 

(ii)  Upon  notification  of  approval  of  a 
request  for  parole,  the  LEA  will  advise 
the  Commissioner  of  the  date,  time,  and 
place  of  the  arrival  of  the  alien.  The 
Commissioner  will  coordinate  the 
arrival  of  the  alien  in  parole  status  with 
the  port  director  prior  to  the  time  of 
arrival. 

(iii)  Parole  will  be  authorized  for  a ' 
period  of  thirty  (30)  days  to  commence 
upon  the  alien's  arrival  in  the  United 
States  in  order  for  the  LEA  to  submit  a 
completed  Form  1-854  to  the  Assistant 
Attorney  General,  Criminal  Division. 
Upon  the  submission  to  the  Assistant 


Attorney  General  of  the  Form  1-854 
requesting  S  classification,  the  period  of 
parole  wiU  be  automatically  extended 
while  the  request  is  being  reviewed.  The 
Assistant  Attorney  General,  Criminal 
Division,  will  notify  the  Commissioner 
of  the  submission  of  a  Form  1-854. 

(b)  Termination  of  parole— (I] 
General.  The  Commissioner  may 
terminate  parole  for  any  alien  (including 
a  member  of  the  alien's  family)  in  parole 
status  imder  this  section  where 
termination  is  in  the  public  interest.  A 
district  director  may  also  terminate 
parole  when,  in  the  district  director's 
opinion,  termination  is  in  the  public 
interest  and  circumstances  do  not 
reasonably  permit  referral  of  the  case  to 
the  Commissioner.  In  such  a  case,  the 
Commissioner  shall  be  notified 
immediately.  In  the  event  the 
Commissioner,  or  in  the  appropriate 
case,  a  district  director,  decides  to 
terminate  the  parole  of  a  alien  witness 
or  informant  authorized  under  the  terms 
of  this  paragraph,  the  Assistant  Attorney 
General,  Criminal  Division,  and  the 
relevant  LEA  shall  be  notified  in  writing 
to  that  effect.  The  Assistant  Attorney 
General,  Criminal  Division,  shall  conciu 
in  or  object  to  that  decision.  Unless  the 
Assistant  Attorney  General,  Criminal 
Division,  objects  within  7  days,  he  or 
she  shall  be  deemed  to  have  concurred 
in  the  decision.  In  the  event  of  an 
objection  by  the  Assistant  Attorney 
General,  Criminal  Division,  the  matter 
will  be  expeditiously  referred  to  the 
Deputy  Attorney  General  for  a  final 
resolution.  In  no  drciunstances  shall  the 
alien  or  the  relevant  LEA  have  a  right 

of  appeal  from  any  decision  to  terminate 
parole. 

(2)  Termination  of  parole  and 
admission  in  S  classification.  When  an 
LEA  has  filed  a  request  for  an  alien  in 
authorized  parole  status  to  be  admitted 
in  S  nonimmigrant  classification  and 
that  request  has  been  approved  by  the 
Commissioner  pursuant  to  the 
procedures  outlines  in  8  CFR  214. 2(t), 
the  Commissioner  may,  in  the  exercise 
of  discretion: 

(i)  Terminate  the  alien's  parole  status; 

(ii)  Determine  eligibility  tor  waivera; 
and 

(iii)  Admit  the  alien  in  S 
nonimmigrant  classification  pursuant  to 
the  terms  and  conditions  of  section 
101(a)(15(S)  of  the  Act  and  8  CFR 
214.2(t). 

(c)  Departure.  If  the  alien's  parole  has 
been  terminated  and  the  alien  has  been 
ordered  excluded  from  the  United 
States,  the  LEA  shall  ensure  departiue 
from  the  United  States  and  so  inform 
the  district  director  in  whose 
jurisdiction  the  alien  has  last  resided. 
The  district  director,  if  necessary,  shall 
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oversee  the  alien's  departure  from  the 
United  States  and,  in  any  event,  shall 
notiiy  the  Commissioiier  of  the  ahen's 
departure.  The  Commissioner  shall  be 
notified  in  writing  of  the  failure  of  any 
alien  authorized  parole  under  this 
paragraph  to  depart  in  accordance  with 
an  order  of  exclusion  and  deportation 
entered  after  parole  authorized  under 
this  paragraph  has  been  terminated. 

(d)  FoiTure  to  comply  with  procedures. 
Any  failure  to  adhere  to  the  parole 
procedures  contained  in  this  section 
shall  inunediately  be  brought  to  the 
attention  of  the  Commissioner,  who  will 
notify  the  Attorney  General. 

PART  214— NONIMMIGRANT  CLASSES 

8.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1182, 1184, 
1186a,  1187, 1221. 1281. 1282;  8  CFR  part  2. 

9.  In  §  214.1,  paragraph  (a)(2)  is 
amended  by  adding  the  following 
nonimmigrant  classification  entries  to 
the  listing  of  designations,  in  proper 
sequence,  to  read  as  follows: 

§214.1    Requlrewentt  lor  edmieslon, 
exIeiMioa,  and  mahilanence  of  elatue. 

(a)  •  •  ' 
(2)  •  •  • 


Section 


Designation 


101(a)(15)(S)<I) S-6 

101(a)(15)(S)(l)  S-6 

101  (aHISHS)  quaified  family  S-7 
members. 


10.  Section  214.1  is  amended  Iw: 

a.  Removing  the  "or"  at  the  end  of 
paragraph  (c)(3)(iv); 

b.  Removing  the  "."  at  the  end  of 
paragraph  (c)(3)(v),  and  replacing  it  with 
a  ";  or";  and  by 

c.  Adding  a  new  paragraph  (c)(3)(iv), 
to  read  as  follows: 

S  214.1    RequifwiMnts  for  admission, 
exlsnsicn,  and  maintenance  of  status. 

•        •        •        •        • 

(3)«   •  • 

(vi)  Any  nonimmigrant  who  is 
classified  piusuant  to  section 
101(a)(15)(S)  of  the  Act  beyond  a  total 
of  3  years. 

11.  Section  214.2  is  amended  by 
adding  a  new  paragraph  (t)  to  read  as 
follows: 

1214.2    Special  rsquirsmsnts  for 
admission,  extension,  and  maintenance  of 


(t)  Alien  witnesses  and  informants — 
(1)  Alien  witness  or  informant  in 
criminal  matter.  An  alien  may  be 
classified  as  an  S-5  alien  witness  or 
informant  imder  the  provisions  of 
section  101(a)(15)(S)(i)  of  the  Act  if.  in 
the  exercise  of  discretion  piusuant  to  an 
application  on  Form  I-€54  by  an 
interested  federal  or  state  law 
enforcement  authority  ("LEA"),  it  is 
determined  by  the  Commissioner  that 
the  aUen: 

(i)  Possesses  critical  reliable 
information  concerning  a  criminal 
organization  or  enterprise; 

(ii)  Is  willing  to  supply,  or  has 
supplied,  such  information  to  federal  or 
state  LEA;  and 

(iii)  Is  essential  to  the  success  of  an 
authorized  criminal  investigation  or  the 
successful  prosecution  of  an  individual 
involved  in  the  criminal  organization  or 
enterprise. 

(2)  Alien  witness  or  informant  in 
counterterrorism  matter.  An  alien  may 
be  classified  as  an  S-6  alien 
coimterteiTOrism  witness  or  informant 
imder  the  provisions  of  section 
101(a)(15)(S)(ii)  of  the  Act  if  it  is 
determined  by  the  Secretary  of  State  and 
the  Commissioner  acting  jointly,  in  the 
exercise  of  their  discretion,  pursuant  to 
an  application  on  Form  1-854  by  an 
interested  federal  LEA,  that  the  alien: 

(i)  Possesses  critical  reliable 
information  concerning  a  terrorist 
organization,  enterprise,  or  operation; 

(ii)  Is  willing  to  supply  or  has 
supplied  such  information  to  a  federal 
LEA; 

(iii)  Is  in  danger  or  has  been  placed  in 
danger  as  a  result  of  providing  such 
information;  and 

(iv)  Is  eUgible  to  receive  a  reward 
imder  section  36(a)  of  the  State 
Department  Basic  Authorities  Act  of 
1956,  22  U.S.C.  2708(a). 

(3)  Spouse,  married  and  uirnianied 
sons  and  daughters,  and  parents  of 
alien  witness  or  informant  in  criminal  or 
counterterrorism  matter.  An  alien 
spouse,  married  or  immarried  son  or 
daughter,  or  parent  of  an  alien  witness 
or  informant  may  be  granted  derivative 
S  classification  (S-7)  when 
accompanying,  or  following  to  Join,  the 
alien  witness  or  informant  if,  in  the 
exercise  of  discretion  by,  with  respect  to 
paragraph  (t)(l)  of  this  section,  the 
Commissioner,  or,  with  respect  to 
paragraph  (t)(2)  of  this  section,  the 
Secretary  of  State  and  the  Commissioner 
acting  jointly,  consider  it  to  be 
appropriate.  A  nonimmigrant  in  such 
derivative  S-7  classification  shall  be 
subject  to  the  same  period  of  admission, 
limitations,  and  restrictions  as  the  alien 
witness  or  informant  and  must  be 
identified  by  the  requesting  LEA  on  the 


application  Form  1-854  in  order  to 
qualify  for  S  nonimmigrant 
classification.  Family  members  not 
identified  on  the  Form  1-854 
appUcation  will  not  be  eligible  fat  S 
nonimmigrant  classification. 

(4)  Request  for  S  nonimmigrant 
classification.  An  application  on  Form 
1-854,  requesting  S  nonimmigrant 
classification  for  a  witness  at  informant, 
may  only  be  filed  by  a  federal  or  state 
LEA  (which  shall  include  a  federal  or 
state  coiut  or  a  United  States  Attorney's 
Office)  directly  in  need  of  the 
information  to  be  provided  by  the  alien 
witness  or  informant.  The  completed 
application  is  filed  with  the  Assistant 
Attorney  General,  Criminal  Division, 
Department  of  Justice,  who  will  forward 
only  properly  certified  applications  that 
fall  within  the  numerical  limitation  to 
the  Commissioner,  Immigration  and 
Nattiralization  Service,  for  approval, 
pursuant  to  the  following  process. 

(i)  Filing  request.  For  an  ahen  to 
qualify  for  status  as  an  S  nonimmigrant, 
S  nonimmigrant  classification  must  be 
requested  by  an  LEA.  The  LEA  shall 
recommend  an  alien  for  S  nonimmigrant 
classification  by:  Completing  Form  I- 
854,  with  all  necessary  endorsements 
and  attachments,  in  accordance  with  the 
instructions  on,  or  attached  to,  that 
form,  and  {freeing,  as  a  condition  of 
status,  that  no  promises  may  be,  have 
been,  or  will  be  made  by  the  LEA  that 
the  alien  will  or  may  remain  in  the 
United  States  in  S  or  any  other 
nonimmigrant  classification  or  parole, 
adjust  status  to  that  of  lawful  permanent 
resident,  or  otherwise  attempt  to  remain 
beyond  a  3-year  period  other  than  by  the 
means  authorized  by  section 
101(a)(15)(S)  of  the  Act.  The  alien, 
including  any  derivative  beneficiary 
who  is  18  years  or  older,  shall  sign  a 
statement,  that  is  part  of  or  affixed  to 
Form  1-854,  acknowledging  awareness 
that  he  or  she  is  restricted  by  the  terms 
of  S  nonimmigrant  classification  to  the 
specific  terms  of  section  101(a)(15)(S)  of 
the  Act  as  the  exclusive  means  by  which 
he  or  she  may  remain  permanently  in 
the  United  States. 

(A)  District  director  teforral.  Any 
district  director  or  Service  officer  who 
receives  a  request  by  an  alien,  an 
ehgible  LEA,  or  other  entity  seeking  S 
nonimmigrant  classification  shall  advise 
the  requestor  of  the  process  and  the 
requirements  for  applying  for  S 
nonimmigrant  clarification.  Eligible 
LEAs  seeking  S  nonimmigrant 
classification  shall  be  referred  to  the 
Commissioner. 

(B)  United  States  Attorney 
certification.  The  United  States  Attorney 
with  jiuisdiction  over  a  prosecution  or 
investigation  that  forms  the  basis  for  a 
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request  for  S  nonimmigrant 
classification  must  certify  and  endorse 
the  application  on  Form  1-854  and  agree 
that  no  promises  may  be,  have  been,  or 
will  be  made  that  the  alien  will  or  may 
remain  in  the  United  States  in  S  or  any 
other  nonimmigrant  classification  or 
parole,  adjust  status  to  lawful 
permanent  resident,  or  attempt  to 
remain  beyond  the  authorized  period  of 
admission. 

(C)  LEA  certification.  LEA 
certifications  on  Form  1-854  must  be 
made  at  the  seat-of-govemment  level,  if 
federal,  or  the  highest  level  of  the  state 
LEA  involved  in  the  matter.  With 
respect  to  the  alien  for  whom  S 
nonimmigrant  classification  is  sought, 
the  LEA  shall  provide  evidence  in  the 
form  of  attachments  establishing  the 
nature  of  the  alien's  cooperation  with 
the  government,  the  ne^  for  the  alien's 
presence  in  the  United  States,  all 
conduct  or  conditions  which  may 
constitute  a  ground  or  grounds  or 
excludabiUty,  and  all  factors  and 
considerations  warranting  a  favorable 
exercise  of  discretionary  waiver 
authority  by  the  Attorney  General  on  the 
ahen's  bishalf.  The  attachments 
submitted  with  a  request  for  S 
nonimmigrant  classification  may  be  in 
the  form  of  affidavits,  statements, 
memoranda,  or  similar  documentation. 
The  LEA  shall  review  Form  1-854  for 
accuracy  and  ensure  the  alien 
understands  the  certifications  made  cm 
Form  1-854. 

(D)  Filing  procedure.  Upon 
completion  of  Form  1-854.  the  LEA 
shall  forward  the  form  and  all  required 
attachments  to  the  Assistant  Attorney 
General,  Criminal  Division,  United 
States  Department  of  Justice,  at  the 
address  listed  on  the  form. 

(ii)  Assistant  Attorney  General, 
Criminal  Division  review. — (A)  Review 
of  information.  Upon  receipt  of  a 
complete  application  for  S 
nonimmigrant  classification  on  Form  I- 
854.  with  all  required  attachments,  the 
Assistant  Attorney  General,  Criminal 
Division,  shall  ensure  that  all 
information  relating  to  the  basis  of  the 
application,  the  need  for  the  witness  or 
informant,  and  grounds  of  excludability 
tmder  section  212  of  the  Act  has  been 
provided  to  the  Service  on  Form  1-854, 
and  shall  consider  the  negative  and 
favorable  factors  warranting  an  exercise 
of  discretion  on  the  alien's  behalf.  No 
application  may  be  acted  on  by  the 
Assistant  Attorney  General  imiless  the 
eUgible  LEA  making  the  request  has 
proceeded  in  accordance  with  the 
instructions  on,  or  attached  to.  Form  I- 
854  and  agreed  to  all  provisions  therein. 
I     (B)  Advisory  panel.  Where  necessary 
according  to  procedures  established  by 


the  Assistant  Attorney  General, 
Criminal  Division,  an  advisory  panel, 
composed  of  representatives  of  the 
Service,  Marshals  Service,  Federal 
Bureau  of  Investigation,  Drug 
Enforcement  Administration,  Criminal 
Division,  and  the  Department  of  State, 
and  those  representatives  of  other  LEAs, 
including  state  and  federal  coiuts 
designated  by  the  Attorney  General,  will 
review  the  Completed  applicaticm  and 
submit  a  recommendation  to  the 
Assistant  Attorney  General,  Criminal 
Division,  regarding  requests  for  S 
nonimmigrant  classification.  The 
function  of  this  advisory  panel  is  to 
prioritize  cases  in  light  of  the  numerical 
limitation  in  order  to  determine  which 
cases  will  be  forwarded  to  the 
Commissioner. 

(C)  Assistant  Attorney  General 
certification.  The  certification  of  the 
Assistant  Attorney  General.  Criminal 
Division,  to  the  Commissioner 
recommending  approval  of  the 
application  for  S  nonimmigrant 
classification  shall  contain  tbe 
following: 

(1)  All  information  and  attachments 
that  may  constitute,  or  relate  to,  a 
ground  or  grounds  of  excludability 
under  section  212(a)  of  the  Act;   . 

(2)  Each  section  of  law  imder  which 
the  aUen  appears  to  be  inadmissible; 

(3)  The  reasons  that  waiver(s)  of 
inadmissibility  are  considered  to  be 
justifiable  and  in  the  national  interest; 

(4)  A  detailed  statement  that  the  aUen 
is  eligible  for  S  nonimmigrant 
classification,  explaining  the  nature  of 
the  alien's  cooperation  with  the 
government  and  the  government's  need 
for  the  ahen's  presence  in  the  United 
States: 

(5)  'The  intended  date  of  arrival; 

[6]  The  length  of  the  proposed  stay  in 
the  United  States; 

(7)  The  purpose  of  the  proposed  stay; 
and 

{8)  A  statement  that  the  application 
falls  within  the  statutorily  specified 
niunerical  limitation. 

(D)  Submission  of  certified  requests 
for  S  noninunigrant  classification  to 
Service.  (1)  The  Assistant  Attorney 
General,  Criminal  Division,  shall 
forward  to  the  Commissioner  only 
qualified  appUcations  for  S-5 
nonimmigrant  classification  that  have 
been  certified  in  accordance  with  the 
provisions  of  this  paragraph  and  that 
fall  within  the  annual  numerical 
limitation. 

(2)  The  Assistant  Attorney  General 
Criminal  Division,  shall  forward  to  the 
Commissioner  appUcations  for  S-6 
nonimmigrant  classification  that  have 
been  certified  in  accordance  with  the 
provisions  of  this  paragraph,  certified  by 


the  Secretary  of  State  or  eligibiUty  for  S- 
6  classification,  and  that  fall  within  the 
annual  niunerical  limitation. 

(5)  Decision  on  application,  (i)  The 
Attorney  General's  authority  to  waive 
groimds  of  excludabiUty  piusuant  to 
section  212  of  the  Act  is  delegated  to  the 
Commissioner  and  shall  be  exercised 
with  regard  to  S  nonimmigrant 
classification  only  upon  the  certification 
of  the  Assistant  Attorney  General, 
Criminal  Division.  Such  certification  is 
nonreviewable  as  to  the  matter's 
significance,  importance,  and/or 
worthwhileness  to  law  enforcement 
The  Commissioner  shall  make  the  final 
decision  to  approve  or  deny  a  request 
for  S  nonimmigrant  classificatioa 
certified  by  the  Assistant  Attorney 
General,  Criminal  Division. 

(ii)  Decision  to  approve  application. 
Upon  approval  of  the  appUcation  on 
Form  I-8S4,  the  Commissioner  shaU 
notify  the  Assistant  Attorney  General, 
Criminal  Division,  the  Secretary  of 
State,  {uid  Service  officers  as 
appropriate.  Admission  shaU  be 
authorized  for  a  period  not  to  exceed  3 
years. 

(iii)  Decision  to  deny  application.  In 
the  event  the  Commissioner  decides  to 
deny  an  appUcation  for  S  nonimmigrant 
classification  on  Form  1-854,  the 
Assistant  Attorney  General,  Criminal 
Division,  and  the  relevant  L.£A  shall  be 
notified  in  writing  to  that  effect  The- 
Assistant  Attorney  General,  Criminal 
Division,  shaU  concvir  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General,  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circumstances  shall  the  aUen  or 
the  relevant  LEA  have  a  right  of  appeal 
fit>m  any  decision  to  deny. 

(6)  Submission  of  requests  for  S 
nonimmigrant  visa  classification  to 
Secretary  of  State.  No  request  for  S 
nonimmigrant  visa  classification  may  be 
presented  to  the  Secretary  of  State 
imless  it  is  approved  and  forwarded  by 
the  Commissioner. 

(7)  Conditions  of  status.  An  aUen 
witness  or  informant  is  responsible  for 
certifying  and  fulfilling  the  terms  and 
conditions  specified  on  Form  1-854  as  a 
conditibn  of  status.  The  LEA  that 
assumes  responsibiUty  for  the  S' 
nonimmigrant  must: 

(i)  Ensiue  that  the  aUen: 

(A)  Reports  quarterly  to  the  LEA  on 
his  or  her  whereabouts  and  activities, 
and  as  otherwise  specified  on  Form  I- 
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854  or  pursuant  to  the  terms  of  his  or 
her  S  nonimmigrant  classification; 

(B)  Notifies  the  LEA  of  any  change  of 
home  or  work  address  and  phone 
numbers  or  any  travel  plans; 

(C)  Abides  fay  the  law  and  all 
specified  terms,  limitations,  or 
restrictions  on  the  visa.  Form  1-854,  or 
any  waivers  piusuant  to  classificaticm; 
and 

P)  Cooperates  with  the  responsible 
LEA  in  accordance  with  the  terms  of  his 
or  her  classification  and  any  restrictioiu 
on  Form  1-854; 

(ii)  Provide  the  Assistant  Attorney 
General,  Criminal  Division,  with  the 
name  of  the  control  agent  on  an  ongoing 
basis  and  provide  a  qiiarterly  report 
indicating  the  whereabouts,  activities, 
and  any  other  control  information 
required  on  Form  1-854  or  by  the 
Assistant  Attorney  General; 

(iii)  Report  immediately  to  the  Service 
anv  foilxue  on  the  alien's  part  to: 

(A)  Report  quarteriy; 

(B)  Cooperate  with  the  LEA: 
(Q  Comply  with  the  teems  and 

conditiaas  of  the  specific  S 
nonimmigrant  claMificatiim;  or 

(D)  Renain  from  criminal  activity  that 
may  render  the  alien  deportable,  which 
inf armaticn  shall  also  be  fiarwarded  to 
the  Assistant  Attorney  General, 
Crimiiul  Division;  and 

(iv)  Report  annually  to  the  Assistant 
AtUmiey  General,  Criminal  Division,  on 
whether  the  alien's  S  nonimmigrant 
classification  and  cooperation  resulted 
in  either 

(A)  A  successful  criminal  prosecution 
or  investigation  or  the  fiailuie  to  produce 
a  successfiil  resolution  of  the  matter,  or 

(B)  The  prevention  or  frustration  of 
terrorist  acts  or  the  fiuliue  to  prevent 
sucfaacts. 

(v)  Assist  the  alien  in  his  or  her 
application  to  the  Service  for 
employment  authorization. 

(8)  Anntial  report.  The  Assistant 
Attorney  General,  Criminal  Division,  in 
consultation  with  the  Commissioner, 
shall  compile  the  statutorily  mandated 
annual  report  to  the  Committee  on  the 
Judiciary  of  the  House  of 
Representatives  and  the  Qanmittee  on 
the  Judiciary  of  the  Senate. 

(9)  Admission.  The  responsible  LEA 
will  coordinate  the  admission  of  an 
alien  in  S  nonimmigrant  classification 
with  the  Commissioner  as  to  the  date, 
time,  place,  and  mannwr  of  the  alien's 
arriwaL  « 

(10)  Employment.  An  alien  classified 
under  section  101(a)(lS)(S)  of  the  Act 
may  apply  for  emplo3nnent 
authorization  by  filing  Form  1-765, 
Application  for  Employment 
^thorizatian,  with  fee,  in  accordance 
with  the  instructions  on,  or  attached  to. 


that  form  pursuant  to  §  274a.l2(c)(21)  of 
this  chapter. 

(11)  Failure  to  maiittain  status.  An 
alien  classified  imder  section 
101(a)(15)(S)  of  the  Act  shall  abide  by 
all  the  terms  and  conditions  of  his  or 
her  S  nonimmigrant  classification 
imposed  by  the  Attorney  General.  If  the 
terms  and  conditions  of  S  nonimmigrant 
classification  will  not  be  or  have  not 
been  met, «  have  been  violated,  the 
alien  is  convicted  of  any  criminal 
oCfonse  punishable  by  a  term  of 
imprisfHunent  of  1  year  or  more,  is 
otherwise  rendered  deportable,  or  it  is 
otherwise  appropriate  or  in  the  public 
interest  to  do  so,  the  Commissiooer 
shall  proceed  to  depotX.  an  alien 
pursuant  to  the  terms  of  8  CFR  242.26. 
In  the  event  the  Commissicmer  decides 
to  deport  an  alien  witness  or  informant 
in  S  noninunigrant  classification,  the 
Assistant  Attorney  General,  Criminal 
Division,  and  the  relevant  LEA  shall  be 
notified  in  writing  to  that  effect  The 
Assistant  Attorney  General,  Criminal 
Division,  shaU  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General.  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circumstances  shall  the  alien  or 
the  relevant  I£A  have  a  right  of  appeal 
from  any  decision  to  deport 

(12)  Change  of  classification,  (i)  An 
alien  in  S  nonimmigrant  classification  is 
prohibited  from  rhanging  to  any  other 
nonimmigrant  classification. 

(ii)  An  LEA  may  request  that  any  alien 
lawfidly  admitted  to  the  United  States 
and  maintaining  status  in  accordance 
vrith  the  provisions  of  §  248.1  of  this 
diapter,  except  for  those  aliens 
enumerated  in  8  CFR  248.2.  have  his  or 
her  nonimmigrant  classification 
changed  to  that  of  an  alien  classified 
pursuant  to  section  101(a)(15)(S)  of  the 
Act  as  set  forth  in  8  CFR  248.3(h). 

PART  236-EXCLUSlON  OF  AUEN8 

12.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Andioriljn  8  U.S.C  1103, 1182. 1224, 1225, 
1228. 1382. 

13.  A  new  §  236.10  is  added  to  read 
as  follows: 

f  236.10    Exclusion  of  alien  seeking 
■dmislon  under  eection  I01(a)(16)(8)  of 
the  Act 

An  alien  who  applies  for  admission 
under  the  provisions  of  section 
10l(a)(15)(S)  of  the  Act  who  is 


determined  by  an  immigration  officer 
Dot  to  be  eligible  for  admission  under 
that  section  or  to  be  excludable  from  the 
United  States  imder  one  or  more  of  the 
grounds  of  excludability  listed  in 
section  212  of  the  Act,  which  have  not 
been  previously  waived  by  the 
Commissioner,  will  be  taken  into 
custody  and  will  be  subject  to  the 
exclusion  procedures  contained  in  8 
CFR  part  236. 

PART  242-PROCEEDttlQ8  TO 
DETERMME  DEPORTABHJTY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION.  CUSTODY.  HEARING 
AND  APPEAL 

14.  The  authority  citation  lot  part  242 
continues  to  read  as  follows: 

Andiaritjr:  8  U.S.C  1103, 1182, 1186a. 
1251, 12S2b,  1252  note.  12S2b.  1254. 1362; 
8  CFR  put  2. 

15.  A  new  $  242.26  is  added  to  read 
as  follows: 

1242.26    Petiortlloii  018-6,8-6,  Mid  8-7 


(a)  Condition  ofdasaification.  As  a 
ccmdition  of  classification  and 
continued  stay  in  classification 
pursuant  to  section  101(a)(15)(S)  of  the 
Act,  nonimmigrants  in  S  classification 
must  have  executed  Form  1-854,  Part  B, 
certifying  that  they  have  knowingly 
waived  their  ri^t  to  a  deportation 
hearing  and  ri{^t  to  contest,  other  than 
on  the  basis  of  an  application  for 
widiholding  of  dep<»tation,  any 
deportation  action,  inclxiding  detention 

Cding  deportation,  instituted  before 
fill  permanent  resident  status  is 
obtained. 

fb)  Dsteniunafion  of  deportability.  A 
determination  to  deport  an  alim 
classified  pursuant  to  section 
101(a)(15)(S)  of  the  Act  shall  be  made  by 
the  district  director  having  jiirisdiction 
over  the  place  where  the  alien  is 
located. 

(1)  A  determination  to  deport  such  an 
alien  shall  be  based  on  one  or  more  of 
the  deportation  grounds  listed  in  section 
241  of  the  Act  based  on  conduct 
cmnmitted  after,  or  conduct  or  a 
condition  not  disclosed  to  the  Service 
prior  to,  the  alien's  classification  as  an 
S  nonimmigrant  under  section 
101(a)(15)(S)  of  the  Act.  or  for  a 
violation  of,  or  failure  to  adhere  to,  the 
particular  terms  and  conditions  of  status 
in  S  nonimmigrant  classificatian. 

(c)  Deportation  procedures.  (1)  A 
district  d^ector  wno  determines  to 
deport  an  alien  witness  or  informant  in 
S  nonimmigrant  classification  shall 
notify  the  Commissioner,  the  Assistant 
Attorney  General.  Criminal  Division, 
and  the  relevant  LEA  in  writing  to  that 
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efiiact.  The  Assistant  Attorney  General, 
Criminal  Division,  shall  concur  in  or 
object  to  that  decision.  Unless  the 
Assistant  Attorney  General,  Criminal 
Division,  objects  within  7  days,  he  or 
she  shall  be  deemed  to  have  concurred 
in  the  decision.  In  the  event  of  an 
objection  by  the  Assistant  Attorney 
General,  Criminal  Division,  the  matter 
will  be  expeditiously  referred  to  the 
Deputy  Attorney  General  for  a  final 
resolution.  In  no  drciunstances  shall  the 
alien  or  the  relevant  LEA  have  a  right 
of  appeal  fit>m  any  decision  to  deport. 

(2)  A  district  director,  who  has 
provided  notice  as  set  forth  in  paragraph 
(c)(1)  of  this  section  and  who  has  been 
advised  by  the  Commissioner  that  the 
Assistant  Attorney  General,  Criminal 
Division,  has  not  objected,  shall  issue  a 
warrant  of  deportation.  The  alien  shall 
immediately  be  arrested  and  taken  into 
custody  by  the  district  director  initiating 
the  deportation.  An  alien  classified 
under  the  provisions  of  section 
101(a)(15)(S)  of  the  Act  who  is 
determined,  pursuant  to  a  warrant 
issued  by  a  district  director,  to  be 
deportable  from  the  United  States  shall 
be  deported  from  the  United  States  to 
his  or  her  coimtry  of  nationality  or  last 
residence.  The  LEA  who  requested  the 
alien's  presence  in  the  United  States 
shall  ensure  departure  from  the  United 
States  and  so  inform  the  district  director 
in  whose  jiuisdiction  the  alien  has  last 
resided.  "The  district  director,  if 
necessary,  shall  oversee  the  alien's 
departure  from  the  Untied  States  and,  in 
any  event,  shall  notify  the 
Commissioner  of  the  alien's  departing. 

(d)  Withholding  of  deportation.  An 
alien  classified  pursuant  to  section 
101(a](15)(S)  of  the  Act  who  applies  for 
withholding  of  deportation  shall  have 
10  days  from  the  date  the  warrant  of 
deportation  is  served  upon  the  alien  to 
file  an  application  for  such  reUef  with 
the  district  director  initiating  the 
deportation  order.  The  procedures 
contained  in  8  CFR  208.2  and  208.16 
shall  apply  to  such  an  alien  who  appUes 
for  withholding  of  deportation. 

PART  24&-ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

16.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1255, 
and  8  CFR  part  2. 

17.  In  §  245.1,  paragraph  (c)(7)  is 
redesignated  as  paragraph  (c)(8),  and  a 
new  paragraph  (c)(7)  is  added  to  read  as 
follows: 

1246.1    Eligibility. 


(c)*  *  • 

(7)  A  nonimmigrant  classified 
pursuant  to  section  101(a)(15)(S)  of  the 
Act,  unless  the  nonimmigrant  is 
applying  for  adjustment  of  status 
pursuant  to  the  request  of  a  law 
enforcement  authority,  the  provisions  of 
section  101(a)(15)(S)  of  the  Act,  and  8 
CFR  245.11. 


18.  A  new  §  245.11  is  added  to  read 
as  follows: 

§246.11    Adjualmwit  of  aliens  In  S 
nonimniigrant  ctessmcation. 

(a)  Eligibility.  An  application  on  Form 
1-854,  requesting  that  an  alien  witness 
or  informant  in  S  nonimmigrant 
classification  be  allowed  to  adjust  status 
to  that  of  lawful  permanent  resident, 
may  only  be  filed  by  the  federal  or  state 
law  enforcement  authority  ("LEA") 
(which  shall  include  a  federal  or  state 
coiul  or  a  United  States  Attorney's 
Office)  that  originally  requested  S 
classification  for  the  alien.  The 
completed  application  shall  be  filed 
with  the  Assistant  Attorney  General, 
Criminal  Division,  Department  of 
Justice,  who  will  forward  only  properly 
certified  applications  to  the 
Commissioner,  Immigration  and 
Naturalization  Service,  for  approval. 
Upon  receipt  of  an  approved  Form  I- 
854  allowing  the  S  nonimmigrant  to 
adjust  status  to  that  of  lawful  permanent 
resident,  the  alien  may  proceed  to  file 
with  that  Form,  Form  1-485, 
Application  to  Register  Permanent 
Residence  or  Adjust  Status,  pursuant  to 
the  following  process. 

(1)  Request  to  allow  S  nonimmigrant 
to  apply  for  adjustment  of  status  to  that 
of  lawful  permanent  resident.  The  LEA 
that  requested  S  nonimmigrant 
classification  for  an  S  nonimmigrant 
witness  or  informant  pursuant  to  section 
101(a)(15)(S)  of  the  Act  may  request  that 
the  principal  S  nonimmigrant  be 
allowed  to  apply  for  adjustment  of 
status  by  filing  Form  1-854  with  the 
Assistant  Attorney  General,  Criminal 
Division,  in  accordance  with  the 
instructions  on,  or  attached  to,  that  form 
and  certifying  that  the  alien  has  fulfilled 
the  terms  of  his  or  her  admission  and 
classification.  The  same  Form  1-854 
may  be  used  by  the  LEA  to  request  that 
the  principals  nonimmigrant's  spouse, 
married  and  immarried  sons  and 
daughters,  regardless  of  age,  and  parents 
who  are  in  derivative  S  nonimmigrant 
classification  and  who  are  quaUfied 
family  members  as  described  in 
paragraph  (b)  of  this  section  similarly  be 
allowed  to  apply  for  adjustment  of 
status  pursuant  to  section  101(a)(15)(S) 
of  the  Act 


(2)  Certification.  Upon  receipt  of  an 
LEA's  request  for  the  adjustment  of  an 
alien  in  S  nonimmigrant  classification 
on  Form  1-854,  the  Assistant  Attorney 
General,  Criminal  Division,  shall  review 
the  information  and  determine  whether 
to  certify  the  request  to  the 
Commissioner  in  accordance  with  the 
instructions  on  the  form. 

(3)  Submission  of  requests  for 
adjustment  of  status  to  the 
Commissioner.  No  application  by  an 
LEA  on  Form  1-854  requesting  the 
adjustment  to  lawful  permanent 
resident  status  of  an  S  nonimmigrant 
shall  be  forwarded  to  the  Commissioner 
imless  first  certified  by  the  Assistant 
Attorney  General,  Criminal  Division. 

(4)  Decision  on  request  to  allow 
adjustment  ofS  nonimmigrant  The 
Commissioner  shall  make  the  final 
decision  on  a  request  to  allow  an  S 
nonimmigrant  to  apply  for  adjustment 
of  status  to  lawful  permanent  resident 

(i)  In  the  event  the  Commissioner 
decides  to  deny  an  application  on  Form 
1-854  to  allow  an  S  nonimmigrant  to 
apply  for  adjustment  of  status,  the 
Assistant  Attorney  General,  Criminal 
Division,  and  the  relevant  LEA  shall  be 
notified  in  writing  to  that  effect.  The 
Assistant  Attorney  General,  Criminal 
Division,  shall  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General,  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circtunstances  shall  be  alien  or  the 
relevant  LEA  have  a  right  of  appeal  from 
any  decision  to  deny. 

(ii)  Upon  approval  of  the  request  on  ' 
Form  1-854,  tiie  Commissioner  shall 
forward  a  copy  of  the  approved  form  to 
the  Assistant  Attorney  Cieneral  and  the 
S  nonimmigrant,  notifying  them  that  the 
S  nonimmigrant  may  proved  to  file 
Form  1-485  and  request  adjustment  of 
status  to  that  of  lawful  permanent 
resident,  and  that,  to  be  eUgible  for 
adjustment  of  status,  the  nonimmigrant 
must  otherwise: 

(A)  Meet  the  requirements  of 
paragraph  (b)  of  this  section,  if 
requestiiig  adjustment  as  a  quahfied 
familymember  of  the  certified  principal 
S  nonimmigrant  witness  or  informant; 

(B)  Be  admissible  to  the  United  States 
as  an  immigrant,  imless  the  ground  of 
excludability  has  been  waived; 

(C)  Establish  eligibility  for  adjustment 
of  status  under  all  provisions  of  section 
245  of  the  Act,  unless  the  basis  for 
ineligibiUty  has  been  waived;  and 
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(D)  Properly  file  with  his  or  her  Form 
1-485,  Application  to  Register 
Permanent  Residence  or  Adjust  Status, 
the  approved  Form  1-854. 

(b)  ramify  members — (1)  Qualified 
famify  members.  A  qualified  family 
member  of  an  S  nonimmigrant  includes 
the  spouse,  married  or  unmarried  son  or 
daughter,  or  parent  of  a  principal  S 
nonimmigrant  who  meets  the 
requirements  of  paragraph  (a)  of  this 
section,  provided  that: 

(i)  The  family  member  qualified  as  the 
spouse,  married  or  unmarried  son  or 
daughter,  or  parent  (as  defined  in 
section  101(b)  of  the  Act)  of  the 
principal  S  nonimmigrant  whrai  the 
family  member  was  admitted  as  or 
granted  a  change  of  status  to  that  of  a 
nonimmigrant  under  section 
101(a)(15)(S)oftheAct; 

(ii)  The  fainily  member  was  admitted 
in  S  nonimmigrant  classification  to 
accompany,  or  follow  to  join,  the 
principal  S-5  or  S-6  alien  pursuant  to 
the  LEA's  request; 

(iii)  The  family  member  is  not 
excludable  from  the  United  States  as  a 
participant  in  Nazi  persecution  or 
genocide  as  described  in  section 
212(a)(3)(E)  of  the  Act; 

(iv)  The  qualifying  relationship 
continues  to  exist;  and 

(v)  The  principal  alien  has  adjiisted 
status,  has  a  pending  application  for 
adjustment  of  statiis  or  is  concurrently 
filing  an  application  for  adjustment  of 
status  under  section  101(a)(15)(S)  of  the 
Act. 

(vi)  Paragraphs  (b)(l)(iv)  and  (v)  of 
this  section  do  not  apply  if  the  alien 
witness  or  informant  has  died  and,  in 
the  opinion  of  the  Attorney  General, 
was  in  compliance  with  the  terms  of  his 
or  her  S  classification  under  section 
245(i)  (1)  and  (2)  of  the  Act. 

(2)  Other  famify  member.  The 
adjustment  provisions  in  this  section  do 
not  apply  to  a  family  member  who  has 
not  been  classified  as  an  S 
nonimmigrant  pursuant  to  a  request  on 
Form  1-854  or  who  does  not  otherwise 
meet  the  requirements  of  paragraph  (b) 
of  this  section.  However,  a  spouse  or  an 
unmarried  child  who  is  less  than  21 
years  old,  and  whose  relationship  to  the 
principal  S  nonimmigrant  or  qualified 
family  member  was  established  prior  to 
the  approval  of  the  principal  S 
nonimmigrant's  adjustment  of  status 
application,  may  be  accorded  the 
priority  date  and  preference  category  of 
the  principal  S  nonimmigrant  or 
qualified  family  member,  in  accordance 
with  the  provisions  of  section  203(d)  of 
the  Act.  Such  a  spouse  or  child: 

(i)  May  use  the  principal  S 
nonimmigrant  or  qualified  member's 
priority  date  and  category  when  it 


becomes  ourent,  in  accordance  with  the 
limitations  set  forth  in  sections  201  and 
202  of  the  Act; 

(11)  May  seek  immigrant  visa  issuance 
abroad  or  adjustment  of  status  to  that  of 
a  lawful  permanent  resident  of  the 
United  States  when  the  priority  date 
becomes  current  for  the  spouse's  or 
child's  country  of  chargeability  imder 
the  fourth  employment-based  preference 
classification; 

(iii)  Must  meet  all  the  requirements 
for  immigrant  visa  issuance  or 
adjustment  of  status,  unless  those 
requirements  have  been  waived; 

(iv)  Is  not  applying  for  adjustment  of 
status  under  101(a)(15)(S)  of  the  Act,  is 
not  required  to  file  Form  1-854,  and  is 
not  required  to  obtain  LEA  certification; 
and 

(v)  Will  lose  eligibility  for  benefits  if 
the  child  marries  or  has  his  or  her 
twenty-first  birthday  before  being 
admitted  with  an  immigrant  visa  or 
granted  adjustment  of  status. 

(c)  Waivers  of  excludability.  An  alien 
seeking  to  adjust  status  pursuant  to  the 
provisions  of  section  101(a)(15)(S)  of  the 
Act  may  not  be  denied  adjustment  of 
status  for  conduct  or  a  condition  which: 

(1)  Was  disclosed  to  the  Attorney 
General  prior  to  admission;  and 

(2)  Was  specifically  waived  pursuant 
to  the  waiver  provisions  set  forth  at 
section  212(d)(1)  and  212(d)(3)  of  the 
Act 

(d)  Application.  Each  S  nonimmigrant 
requesting  adjustment  of  status  under 
section  101(a)(15)(S)  of  the  Act  must: 

(1)  File  Form  1-485,  with  the 
prescribed  fee,  accompanied  by  the 
approved  Form  1-854,  and  the 
supporting  documents  specified  in  the 
instructions  to  Form  1-485  and 
described  in  8  CFR  245.2.  Secondary 
evidence  may  be  submitted  if  the 
nonimmigrant  is  unable  to  obttdn  the 
required  primary  evidence  as  provided 
in  8  cm  103.2(b)(2).  The  S 
nonimmigrant  applying  to  adjust  must 
complete  Part  2  of  Form  1—485  by 
checking  box  "h-other"  and  writing  "S" 
or  "S-Qualified  Family  Member." 
Qualified  family  members  must  submit 
documentary  evidence  of  the 
relationship  to  the  principal  S 
nonimmigrant  witness  or  informant. 

(2)  Submit  detailed  and  inclusive 
evidence  of  eligibility  for  the  adjustment 
of  status  benefits  of  S  classification, 
which  shall  include: 

(i)  A  photocopy  of  all  pages  of  the 
alien's  most  recent  passport  or  an 
explanation  of  why  the  alien  does  not 
have  a  passport;  or 

(ii)  An  attachment  on  a  plain  piece  of 
paper  showing  the  dates  of  all  arrivals 
and  departures  &t)m  the  United  States 


in  S  nonimmigrant  classification  and 
the  reason  for  eadi  departiue;  and 

(iii)  Primary  evidence  of  a  qualifying 
relationship  to  the  principal  S 
nonimmigrant,  such  as  birth  or  marriage 
certificate.  If  any  required  primary 
evidence  is  unavail^le,  church  or 
school  records,  or  other  secondary 
evidence  may  be  submitted.  If  such 
dociunents  are  imavailable,  affidavits 
may  be  submitted  as  provided  in  8  CFR 
103.2(b)(2). 

(e)  Priority  date.  The  S 
noninunigrant's  priority  date  shall  be 
the  date  his  or  her  application  for 
adjustment  of  status  as  an  S 
nonimmigrant  is  properly  filed  with  the 
Service. 

(f)  Visa  number  limitation.  An 
adjustment  of  status  application  under 
section  101(a)(15)(S)  of  the  Act  may  be 
filed  regardless  of  the  availability  of 
immigrant  visa  numbers.  The 
adjustment  of  status  apphcation  may 
not,  however,  be  approved  and  the 
alien's  adjustment  of  status  to  that  of 
lawful  permanent  resident  of  the  United 
States  may  not  be  granted  until  a  visa 
number  becomes  available  for  the  alien 
under  the  worldwide  allocation  for 
employment-based  immigrants  under 
section  201(d)  and  section  203(b)(4)  of 
the  Act.  The  alien  may  request  initial  or 
continued  employment  authorization 
while  the  adjustment  appUcation  is 
pending  by  filing  Form  1-765, 
Application  for  Employment 
Authorization.  If  the  alien  needs  to 
travel  outside  the  United  States  during 
this  period,  he  or  she  may  file  a  request 
for  advance  parole  on  Form  1-131, 
Application  for  Travel  Document. 

(g)  Filing  and  decision.  An 
application  for  adjustment  of  status  filed 
by  an  S  nonimmigrant  under  section 
101(a)(15)(S)  of  the  Act  shall  be  filed 
with  the  district  director  having 
jiirisdiction  over  the  alien's  place  of 
residence.  Upon  approval  of  adjustment 
of  status  under  this  section,  the  district 
director  shall  record  the  alien's  lawful 
admission  for  permanent  residence  as  of 
the  date  of  such  approval.  The  district 
director  shall  notify  the  Commissioner 
and  the  Assistant  Attorney  General, 
Criminal  Division,  of  the  adjustment. 

(h)  Deportation  under  section  241  of 
the  Act.  Nothing  in  this  section  shall 
prevent  an  alien  adjusted  pursuant  to 
the  terms  of  these  provisions  from  being 
deported  for  conviction  of  a  crime  of 
moral  turpitude  committed  within  10 
years  after  being  provided  lawful 
permanent  residence  under  this  section 
or  for  any  other  ground  under  section 
241  of  the  Act. 

(i)  Denial  of  application.  In  the  event 
the  district  director  decides  to  deny  an 
application  on  Form  1—485  and  an 
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approved  Form  1-854  to  allow  an  S    ■ 
nonimmigrant  to  adjust  status,  the 
Assistant  Attorney  General,  Criminal 
IDivision,  and  the  relevant  LEA  shall  be 
notified  in  writing  to  that  effect.  The 
Assistant  Attorney  General,  Criminal 
EKvision,  shall  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General,  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circiunstances  shall  the  alien  or 
the  relevant  LEA  have  a  right  of  appeal 
from  any  decision  to  deny.  A  denial  of 
an  adjustment  application  under  this 
paragraph  may  not  be  renewed  in 
subsequent  deportation  proceedings. 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

19.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184, 1187, 
1258;  8  CFR  part  2. 


§248.2    [An 

20.  In  §  248.2,  paragraph  (b)  is 
amended  by  removing  the  term  "or  (K)" 
and  adding  in  lieu  thereof  the  term  "(K), 
or(S)". 

21.  Section  248.3  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§248.3    AppHcatkMi. 

***** 

(h)  Change  to  S  nonimmigrant 
classification.  An  eligible  state  or 
federal  law  enforcement  agency 
("LEA"),  which  shall  include  a  state  or 
federal  coiut  or  a  United  States 
Attorney's  Office,  may  seek  to  change 
the  nonimmigrant  classification  of  a 
nonimmigrant  lawfully  admitted  to  the 
United  States,  except  those  enumerated 
in  §  248.2  of  this  chapter,  to  that  of  an 
alien  witness  or  informant  piusuant  to 
section  101(a)(15)(S)  of  the  Act  by  filing 
with  the  Assistant  Attorney  General, 
Criminal  Division,  Form  1-539, 
Application  to  Extend/Change 
Nonimmigrant  Status,  with  the 
appropriate  fee,  and  Form  1-854,  Inter- 
Agency  Alien  Witness  and  Informant 
Record,  with  attachments  establishing 
eligibility  for  the  change  of 
nonimmigrant  classification. 

(1)  If  the  Assistant  Attorney  General, 
Criminal  Division,  certifies  the  request 
for  S  nonimmigrant  classification  in 
accordance  with  the  procedures  set 
forth  in  8  CFR  214.2(t),  the  Assistant 
Attorney  General  shall  forward  the 


LEA's  request  on  Form  1-854  with  Form 
1-539  to  the  Commissioner.  No  request 
for  change  of  noninunigrant 
classification  to  S  classification  may 
proceed  to  the  Commissioner  unless  it 
has  first  been  certified  by  the  Assistant 
Attorney  General,  Criminal  Division. 

(2)  In  the  event  the  Commissioner 
decides  to  deny  an  application  to 
change  nonimmigrant  classification  to  S 
nonimmigrant  classification,  the 
Assistant  Attorney  General,  Criminal 
Division,  and  the  relevant  LEA  shall  be 
notified  in  writing  to  that  effect.  The 
Assistant  Attorney  General,  Criminal 
Division,  shall  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General,  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circumstances  shall  the  alien  or 
the  relevant  LEA  have  a  right  of  appeal 
from  any  decision  to  deny. 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

22.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1324a;  8 
CFR  part  2. 

23.  Section  274a.l2  is  amended  by 
adding  a  new  paragraph  (c)(21)  to  read 
as  follows: 


Form  No. 


Edition 
date 


Title 


§274a.12    CtasMSOfaNensauthorteedto 
accept  employment. 


(c)*  •  • 

(21)  A  principal  nonimmigrant 
witness  or  informant  in  S  classification, 
and  qualified  dependent  family 
members. 


PART  299— IMMIGRATION  FORMS 

24.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103;  8  CFR  part 


25.  Section  299.1  is  amended  by 
adding  the  entry  for  "Form  1-854"  to  the 
listing  of  forms,  in  proper  numerical 
sequence,  to  read  as  follows: 

§299.1    Prescrtbed  forms. 


1-854 June  20,      Inter-Agency  Alien 

1995.  Witness  and  In- 

formant Record. 


26.  Section  299.5  is  amended  by 
adding  the  entry  for  "Form  1-854",  to 
the  listing  of  (prms,  in  proper  niunerical 
sequence,  to  read  as  follows: 

§  299.5    Display  of  control  numbeis. 

***** 


'^nJ!^          'NS  form  title 

CurrenOy 
assigned 
0MB  con- 
trol No. 

•  •              ♦              • 

1-654 Intef-Agency  Alien 

Witness  and  In- 
formant Record. 

•  •             •             • 

• 

1115-0196 

• 

Dated:  August  18. 1995. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  95-21113  Filed  8-24-95 

BH.UNO  CODE  4410-10-M 

8:45  am] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 
[FHWA  Docket  95-21] 
RIN  212S-AD61 

Genaral  Material  Requirements; 
Warranty  Clauses 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  The  FHWA  is  revising  its 
regulation  that  generally  prohibits  the 
use  of  guaranty  and  warranty  clauses  cm 
Federal-aid  highway  construction 
contracts.  This  action  will  permit 
greater  use  of  warranties  in  Federal-aid 
highway  construction  contracts  within 
prescribed  limits. 

DATES:  This  interim  final  rule  is 
effective  August  25, 1995.  Written 
comments  must  be  received  on  or  before 
October  24.  1995. 

ADDRESSES:  Submit  signed,  written 
conunents  to  FHWA  Docket  No.  95-21. 
Federal  Highway  Administration.  Room 
4232.  HCC-10,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  All  comments 
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received  will  be  available  for 
exainination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Mcmday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Daves,  Office  of  Engineering, 
(202)  366-0355  or  Mr.  Wilbert  Baccus, 
Office  of  the  Chief  Counsel,  (202)  366- 
0780,  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  current  regulation  pertaining  to 
warranty  clauses,  foimd  at  23  CFR 
635.413,  generally  prohibits  their  use  on 
Federal-aid  highway  construction 
contracts,  with  limited  exceptions. 
There  is  no  statutory  mandate  requiring 
this  prohibition.  This  regulation  was 
issued  in  1976  and  is  a  formulation  of 
a  longstanding  FHWA  policy  against  the 
use  of  warranties.  The  rationale  for  the 
prohibition  is  that  warranty  provisions 
can  indirectly  result  in  Federal-aid 
participation  in  maintenance  costs. 
Prior  to  1991,  maintenance  was  a 
Federal-aid  non-participating  item. 
However,  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Pub.  L.  102-240,  105  Stat. 
1914,  amended  23  U.S.C.  119  to  include 
an  interstate  maintenance  funding 
category.  Section  1009  of  the  ISTEA 
revised  23  U.S.C.  119  to  include 
preventive  maintenance  on  existing 
interstate  routes  as  an  eligible  item. 
Preventive  maintenance  activities  are 
eligible  for  Federal-aid  highway  funds 
when  a  State  highway  agency  (SHA)  can 
demonstrate,  through  its  pavement 
management  system,  that  such  activities 
are  a  cost-effiective  means  of  extending 
interstate  pavement  life. 

In  addition,  over  the  past  5  years,  the 
FHWA  has  gained  experience  with 
warranty  clauses  through  its  efforts  with 
Special  Expenmental  Project  No.  14 
(SEP  14)  "Innovative  Contracting 
Practices."  The  June  1995  FHWA 
publication  entitled  "Rebuilding 
America:  Partnership  for  Investment, 
Innovative  Contracting  Practices,"  gives 
an  overview  of  and  discusses  SEP  14.  It 
identifies  applications  where  warranties 
may  enhance  the  quality  of  a  Federal- 
aid  construction  project.  That 
publication  has  been  placed  on  the 
docket  and  is  available  for  inspection  at 
the  above  address. 

For  the  above  reasons,  the  FHWA  is 
revising  the  ciurent  warranty  clause 
regulation  to  permit  SHAs  to  include 
warranty  provisions  covering  specific 


construction  products  or  features  in 
National  Highway  System  (NHS) 
Federal-aid  contracts,  but  maintenance 
items  not  eUgible  for  Federal-aid  funds 
cannot  be  included.  As  already 
permitted,  pursuant  to  section  1016  of 
the  ISTEA,  the  SHAs  may  continue  to 
follow  their  own  procediues  regarding 
the  inclusion  of  warranties  in  non-NHS 
Federal-aid  contracts. 

In  1981,  a  notice  of  proposed 
rulemaking  (NPRM)  (46  FR  9642)  was 
issued  by  the  FHWA  which  would  have 
revised  the  warranty  regulations  to 
provide  that  States  may  specify 
warranty  requirements  where  the 
FHWA  agrees  that  such  provisions  are 
consistent  with  the  State's  responsibility 
to  maintain  the  completed  project  in 
accordance  with  23  U.S.C.  116.  Four 
comments  were  received;  one 
supported,  two  opposed,  and  one  asked 
for  clarification  of  the  proposed 
regulation.  Due  to  a  lack  of  consensus, 
this  action  was  not  finalized. 

In  1985,  the  FHWA  issued  an  advance 
notice  of  proposed  rulemaking  (50  FR 
4234)  to  request  information  on  how 
warranty  clauses  might  affect  the  quaUty 
of  construction  and  competition  on 
Federal-aid  construction  projects.  While 
a  number  of  specialty  contractors  (e.g., 
signing  and  joint  sealant)  favored  the 
expanded  use  of  warranty  provisions, 
comments  received  from  the  trade 
associations  and  general  contractors 
generally  opposed  any  change  in  poUcy. 
Due  to  a  lack  of  favorable 
documentation  and  strong  support  for  a 
change,  no  revision  was  made  to  the 
regulations. 

In  1990,  the  FHWA  initiated  SEP  14 
to  evaluate  innovative  contracting 
practices.  The  intent  of  SEP  14  is  to 
develop  a  data  base  for  use  in  making 
futiue  decisions  regarding  the 
applicabiUty  of  nontraditional 
contracting  practices  to  Federal-aid 
highway  construction  projects.  The  use 
of  warranty  provisions  is  an  innovative 
practice  which  has  been  evaluated  by 
eight  SHAs.  Under  SEP  14,  the  FHWA 
has  approved  warranty  concepts  with 
the  objective  of  improving  quality  and 
increasing  contractor  accountability 
without  shifting  the  maintenance     * 
burden  to  the  contractor.  Ordinary  wear 
and  tear  damage  caused  by  normal 
usage  and  routine  service  maintenance 
have  remained  the  responsibility  of  the 
SHAs. 

The  1990  European  Asphalt  Study 
Tour  and  the  1992  European  Concrete 
Study  Tour,  both  jointly  sponsored  by 
the  FHWA  and  AASHTO  (American 
Association  of  State  Highway  and 
Transportation  Officials)  and 
participated  in  by  Federal.  State,  and 
private  industry  representatives. 


reported  that  many  European  coimtries 
provide  contractors  great  latitude  in  the 
selection  of  materials  and  designs. 
Warranties,  varying  from  1  to  5  years, 
are  used  to  hold  contractors  accountable 
for  their  decisions.  The  1993  FHWA 
Contract  Administration  Techniques  for 
Quality  Enhancement  Study  Tovir 
(CATQEST),  also  participated  in  by 
representatives  from  all  segments  of  the 
United  States  highway  conununity, 
visited  four  European  countries  and 
examined  their  use  of  warranties.  The 
CATQEST  team  concluded  that  "a  wide 
divergence  of  opinion  appears  to  exist 
across  country  boundaries  and  within 
individual  coimtries  regarding  the  value 
of  warranty  requirements.  Some  believe 
they  have  a  positive,  decisive  influence 
on  sustained  high  quahty.  Others  seem 
convinced  that  quality  would  not  be 
diminished  if  warranty  reqiiirements 
were  eliminated." 

In  1991,  the  Congress  directed  the 
General  Accounting  Office  (GAO)  to 
conduct  a  study  on  means  to  improve 
the  quality  of  Federal-aid  highways.  The 
GAO  report.  "Highway  Infi-astructure: 
Quality  Improvements  Would  Safeguard 
BiUions  of  DoUara  Already  Invested" 
was  published  in  September  1994.  The 
report  concluded  that,  while  the  SHAs 
that  have  utilized  warranty  clauses  have 
generally  been  satisfied  with  the  results, 
the  SHAs'  limited  experiences  with 
warranties  make  it  difficult  to  assess 
their  costs  and  benefits. 

The  SEP  14  has  provided  valuable 
information  to  the  FHWA  regarding  the 
use  of  warranties.  The  SEP  14  currenUy 
includes  23  projects  with  warranty 
provisions  in  eight  States.  Warranties 
for  asphaltic  concrete  pavement,  bridge 
painting,  bridge  expansion  joints  and 
pavement  markings  have  been  included. 
Durations  have  varied  fi-om  1  to  5  years. 
The  GAO  in  its  1994  report  stated: 

With  Cbw  exceptiona,  state  officials  told  us 
(GAO)  that  they  have  generally  been  satisfied 
with  their  experiences,  on  the  basis  of 
preliminary  observations  or  final  results  from 
23  of  the  33  warranted  projects  undertaken 
to  date.  These  officials'  satisfaction  resulted 
from  both  the  initial  quality  of  the 
workmanship  and  the  opporttinity  to  obtain 
remedial  action  when  necessary. 

One  SHA  official  commenting  on  two 
bridge  painting  projects  with  warranties 
stated  "These  warranted  projects  are  of 
the  highest  quality  ever  olitained  in  this 
State  for  bridge  painting."  Another  SHA 
engineer  commented  about  an  asphaltic 
concrete  pavement  project  with  a 
warranty.  On  this  project  the  pavement 
developed  distress  only  3  months  after 
construction,  and  the  contractor  was 
ordered  to  repair  it  imder  warranty.  The 
engineer  felt  that  notifying  the 
contractor  to  do  the  repairs,  without 
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using  SHA  funding  for  the  repairs,  was 
an  effective  use  of  pubfic  funds.  The 
evaluation,  reporting,  and  feedback 
procedures  included  in  SEP  14  have 
provided  the  FHWA  with  an  im|}etus  to 
revise  the  existing  warranty  regulation, 
and  give  SHAs  more  flexibility  to  use 
warranties  in  Federal-aid  contracts. 

Rulemaking  Anal3r8es  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  anytime  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

The  FHWA  has  determined  that  prior 
notice  and  opportimity  for  comment  are 
uimecessary  under  5  U.S.C.  553(b)(3)(B) 
because  this  interim  final  rule,  in 
amending  the  FHWA's  regulation  on 
guaranty  and  warranty  clauses  in 
Federal-aid  highway  construction 
contracts  to  permit  States  to  include 
such  clauses,  does  not  impose  any  new 
obhgation  or  requirement  on  the  States 
or  highway  contractors.  Instead,  it 
simply  enables  any  State  to  include 
warranty  clauses  in  Federal-aid  highway 
construction  contracts  if  the  State 
determines  that  such  clauses  would  be 
beneficial.  In  addition,  to  the  extent  that 
warranty  clauses  have  been  fotmd  to 
enhance  the  quality  of  highway 
construction  projects,  prior  notice  and 
opportimity  for  comment  are  contrary  to 
die  public  interest  under  5  U.S.C. 
553(b)(3)(B)  because  this  action  of  lifting 
the  general  prohibition  against  their  use 
gives  States  the  flexibility  to  include 
these  potentially  beneficial  clauses  in 
their  construction  contracts.  For  these 
same  reasons,  the  FHWA  has 
determined  that  prior  notice  and 
opportunity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedtu^s.  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  useful  information. 

This  interim  final  nde  is  effective 
upon  its  date  of  publication.  Because 
this  action  removes  the  prohibition 
against  the  use  of  guaranty  and  warranty 
clauses  on  Federal-aid  highway 
construction  contracts,  it  "relieves  a 
restriction"  in  accordance  with  5  U.S.C. 


553(d)(1)  and,  therefore,  is  exempt  from 
the  30-day  delayed  effective  date 
requirement  of  that  section.  Executive 
Order  12866  (Regvdatory  Planning  and 
Review)  and  DOT  Regulatory  PoUcies 
and  Procedures. 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA.  at  23  CFR  part 
G35,  currently  has  regulations  regarding 
guaranty  and  warranty  clauses.  "Ilie 
interim  revisions  would  merely 
accommodate  expanded  use  of  warranty 
clauses  on  Federal-aid  construction 
contracts.  Therefore,  it  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal  and  a  fall 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
interim  final  nde  on  small  entities.  The 
FHWA  concluded  that  this  action  woiUd 
have  no  effect  on  small  entities.  The 
FHWA  concludes  that  warranties  will 
have  tittle  or  no  effect  on  the  bonding 
capacity  of  small  contractors,  and  that 
any  additional  cost  associated  with 
warranties  will  be  minimal.  Therefore, 
the  FHWA  hereby  certifies  that  this 
rulemaking  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  interim  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  separate 
Federahsm  assessment.  Nothing  in  this 
document  preempts  any  State  law  or 
regulation,  and  no  new  requirements  or 
obligations  are  imposed  on  States  or 
local  governments  by  this  action. 
Instead,  this  interim  final  rule  provides 
States  with  additional  discretion  to 
determine  for  themselves  whether  to 
include  warranty  clauses  in  Federal-aid 
highway  construction  contracts  for 
projects  on  the  National  Highway 
System. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regardUng 


intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

This  rulemaking  does  not  have  any 
effect  on  the  environment.  It  does  not 
constitute  a  major  action  having  a 
sigmficant  effect  on  the  environment, 
and  therefore  does  not  require  the 
preparation  of  an  environmental  impact 
statement  pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.). 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  hsted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubUshes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  635 

Govermnent  contracts,  Grant 
programs — transportation.  Highways 
and  roads. 

Issued  on:  August  18, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Tide  23,  Code  of  Federal 
Regulations,  part  635  by  revising 
§  635.413  as  set  forth  below: 

PART  635— CONSTRUCTION  AND 
MAINTENANCE    [AMENDED] 

Subpart  D— General  Material 
Requirements 

1.  The  authority  citation  for  part  635 
is  revised  to  read  as  follows  and  all 
other  authonty  citations  which  appear 
throughout  part  635  are  removed: 

Authority:  23  U.S.C.  109. 112, 113. 114. 
116. 117, 119, 128,  and  315;  31  U.S.C  6505; 
42  U.S.C.  3334.  4601  et  seq.;  49  CFR  1.48(b); 
§§  635.410  and  635.417  are  also  issued  under 
sees.  1019, 1041(a)  and  1048,  Pub.  L.  102- 
240. 105  Stat.  1914;  sec.  10,  Pub.  L.  98-229. 
98  Stat.  55;  sec.  165,  Pub.  L.  97-424,  96  Stat 
2136;  sec.  112,  Pub.  L.  100-17, 101  Stot  132. 

2.  Section  635.413  is  revised  to  read 
as  follows: 
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1636.413   Warranty  dMNM. 

The  SHA  may  include  warranty 
provisions  in  National  Highway  System 
(NHS)  construction  contracts  in 
accordance  with  the  following: 

(a)  Warranty  provisions  shall  be  for  a 
specific  construction  product  or  feature. 
Items  of  maintenance  not  eligible  for 
Federal  participation  shall  not  be 
covered. 

(b)  All  warranty  requirements  and 
subsequent  revisions  shall  be  submitted 
to  the  Division  Administrate  for 
advance  approval. 

(c)  No  warranty  requirement  shall  be 
approved  which,  in  the  judgment  of  the 
CKvision  Administrator,  may  place  an 
undue  obligation  on  the  contractor  for 
items  over  vfhich  the  contractor  has  no 
control 

(d)  A  SHA  may  follow  its  own 
procedures  regarding  the  inclusion  of 
warranty  provisions  in  non-NHS 
Federal-aid  contracts. 

(FR  Doc  95-21115  Filed  &-24-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Intomal  Revenue  S«fvic« 

26 CFR  Parti 

[TD8615] 

RIN  1546-AQei 

Special  Rules  for  Determining  Sources 
of  Scholarships  and  FeNowshIp  Grants 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Final  regulation. 

SUIMARY:  This  document  contains  a 
final  Income  Tax  Regulation  that 
provides  guidance  for  determining  the 
source  of  scholarships,  fellowship 
grants,  grants,  prizes  and  awards.  The 
final  regulation  will  affect  both 
individuals  and  withholding  agents.  It 
will  provide  guidance  concerning 
whether  scholarships,  fellowships,  other 
grants,  prizes  and  awards  are  U.S. 
source  income  subject  to  tax  and 
withholding. 

DATES:  This  regulation  is  effective 
August  25, 1995. 

ror  dates  of  applicability  of  these 
regulations,  see  Effective  dates  in 
§  1.863-l(d)(4). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bergkuist  (202)  622-3860  (not  a 
toll-fi«e  niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  final 
Income  Tax  Regulation  (26  CFR  part  1) 


under  section  863  of  the  Internal 
Revenue  Code.  On  Jime  15, 1993,  a 
notice  of  proposed  rulemaking  (INTL 
0041-92)  was  published  in  the  Federal 
Register  (58  FR  33060)  (199^2  C.B. 
634).  No  public  hearing  was  requested 
or  held. 

Written  comments  responding  to  the 
notice  were  received.  After 
consideration  of  all  of  the  comments, 
the  regvdation  proposed  imder  INTL- 
0041-92  is  adopted  as  revised  by  this 
Treasury  decision. 

Explanation  of  Revisions.and  Summary 
of  Cmunents 

Section  863(a)  authorizes  the 
Secretary  to  provide  regulations 
regarding  the  source  of  items  of  gross 
income  other  than  those  items  specified 
in  sectirais  861{a)  and  862(a).  Rules  for 
determining  the  source  of  scholarships, 
fellowship  grants,  grants,  prizes  and 
awards  are  not  provided  by  sections 
861(a)  and  862(a). 

The  notice  of  proposed  rulemaking 
proposed  in  §  1.863-1  (d)(1)  that 
scholarships  and  fellowship  grants  be 
sourced  by  reference  to  the  status  of  the 
grantor.  However,  it  also  provided  a 
special  rule  in  §  1.863-1  (d)(2)  for 
.  nonresident  aliens  who  receive 
scholarships  or  fellowship  grmits,  as 
defined  in  the  regulations  under  section 
117,  from  U.S.  grantors  with  respect  to 
study  or  research  activities  to  be 
conducted  outside  the  United  States. 
Under  these  circumstances,  the 
scholarship  or  fellowship  grant  would 
be  treated  as  income  from  sources 
outside  the  United  States. 

The  final  regulation  adopts  the 
proposed  regulation  with  certain 
changes.  Paragraph  (d)(1)  clarifies  that 
these  rules  do  not  apply  to  salaries  or 
other  compensation  for  services. 

The  final  regulation  provides  rules  for 
sourdng  scholarships  and  fellowship 
grants  in  paragraphs  (d)(2)  (i)  and  (ii)  by 
reference  to  the  status  of  the  grantor. 
The  special  rule  of  paragraph  (d)(2)(iii) 
provides  that  scholarships  or  fellowship 
grants  received  by  a  person  other  than 
a  U.S.  person  for  activities  conducted 
outside  the  United  States  are  treated  as 
income  from  sources  without  the  United 
States. 

Commentators  asked  that  the 
regulation  be  expanded  to  encompass 
grants  that  fall  outside  the  scope  of 
section  117.  In  addition,  commentators 
also  suggested  that  the  special  rule  be 
expanded  to  include  prizes  and  awards 
given  to  nonresident  aliens  for  their  past 
artistic,  scientific,  or  charitable 
achievements.  These  suggestions  are 
included  in  this  final  regulation. 

The  source  of  grants,  prizes  and 
awards  is  determined  by  reference  to  the 


statiis  of  the  grantor  under  the  general 
rules  set  forth  in  paragraph  (d)(Z)  (i)  and 
(ii).  The  term  grants  is  defined  in 
paragraph  (d)(3)(iv)  as  amoimts 
described  in  subparagraph  (3)  of  section 
4945(g)  of  the  Code  and  the  regulations 
thereunder  and  that  are  not  otherwise 
scholarships,  fellowahip  grants,  prizes 
or  awards  as  defined  in  S  1.863-1  (d)(3). 
For  piuTposes  of  paragraph  (d)(3)(iv),  the 
reference  to  section  4945(g)(3)  is  applied 
without  regard  to  the  identity  of  the 
payor  or  recipient  and  without  the 
application  of  the  objective  and 
nondiscriminatory  basis  test  and  the 
requirement  of  a  procediue  approved  in 
advance. 

The  term  prizes  and  awards  is  defined 
in  paragraph  (d)(3)(iii)  of  this  final 
regulation  as  having  the  same  meaning 
as  that  set  forth  in  section  74  and  the 
regulations  thereunder. 

under  paragraph  (d)(2)(iii),  certain 
targeted  grants  and  achievement  awards 
received  by  a  person  other  than  a  U.S. 
person  for  activities  conducted  outside 
the  United  States  are  treated  as  foreign 
source  income.  The  term  targeted  grants 
does  not  appear  elsewhere  in  the  Code 
or  the  regulations.  Targeted  grants  are  a 
subset  of  the  more  inclusive  term  grants. 
Targeted  grants  may  be  received  only 
from  an  organization  described  in 
section  501(c)(3),  the  United  States,  the 
States,  or  the  District  of  Coliunbia  and 
must  be  undertaken  in  the  public 
interest  without  private  financial 
benefit.  The  term  achievement  award 
does  not  appear  elsewhere  in  the  Code 
or  regulations.  An  achievement  award -is 
an  award  issued  by  an  organization 
described  in  section  501(c)(3).  the 
United  States,  a  State,  or  the  District  of 
Coliunbia  for  a  past  activity  undertaken 
in  the  public  interest  and  not  primarily 
for  the  private  financial  benefit  of  a 
specific  person  or  persons  or 
organization. 

Commentators  requested  that  the  final 
regulation  provide  express  guidance  for 
the  issuance  of  scholarships  or 
fellowship  grants  by  agents  on  behalf  of 
foreign  grantors.  No  change  is  made  in 
the  final  regulation  because  an  actual 
payment  made  by  a  genuine  agent  of  the 
payor  does  not  alter  the  source.  The 
final  regulation  looks  to  the  status  (i.e., 
whether  the  person  is  a  U.S.  person  or 
a  foreign  person)  nf  the  payor  rather 
than  the  agent. 

The  term  international  agency  in 
paragraph  (d)  ( 1 )  of  the  proposed 
regulation  has  been  replaced  in  the  final 
regulation  with  the  term  international 
organization  as  defined  in  section 
7701(a)(18).  This  clarificaticni  uses  the 
Code  definition  for  such  oiyanizations. 

Comments  were  received  regarding 
the  proposed  regulation  suggesting  that 
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the  scope  of  the  regulation  be  expanded 
to  cover  scholarships  and  fellowship 
nants  awarded  by  charitable  trusts.  The 
final  regulation  changes  the  proposed 
language  of  "U.S.  citizen  or  resident,  a 
domestic  corporation,  *  *  *"  in 
paragraph  (d)(2)(i)  to  include  a  domestic 
partnership,  or  an  estate  or  trust  (other 
than  a  foreign  estate  or  trust  within  the 
meaning  of  section  7701(a)(31)).  Hie 
special  rule  of  paragraph  (d)(2)(iii)  has 
been  clarified  to  apply  to  scholar^ps, 
fellowship  grants,  targeted  grants,  and 
achievement  awards  received  by  a 
person  other  than  a  U.S.  person  as 
defined  in  section  7701(a)(30). 

Special  Anal3r8e8 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  this  regulation,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  this  regulation  was  submitted 
to  the  Small  Business  Administration 
for  comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  George  A.  Hani,  formerly 
of  the  Office  of  Associate  Chief  Coimsel 
(International),  IRS  and  David  Bergkuist 
of  the  Office  of  the  Associate  Chief 
Coimsel  (International),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in  its 
development. 

List  of  Subiects  in  26  CFR  Part  1 . 

Income  taxes,  Reports  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulatia 


f  1.863-1    Allocation  of  groes  Income 
under  aeetion  863(e). 


1 1  Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

I    AadMrity:  26  U.S.C  7805.  *  *  * 

Section  1.863-1  also  issued  under  26 
U.S.C  863(a).  •  *  • 

'  Par.  2.  In  §  1.863-1,  paragraph  (d)  is 
added  to  read  as  follows: 


(d)  Scholarships,  fellowship  grants, 
grants,  prizes  and  awards — (1)  In 
general.  This  para^aph  (d)  applies  to 
scholarships,  fellowship  grants,  grants, 
prizes  and  awards.  The  provisions  of 
this  paragraph  (d)  do  not  apply  to 
amoimts  paid  as  salary  or  other 
compensation  for  services. 

(2)  Source  of  income.  The  source  of 
income  from  scholarships,  fellowship 
grants,  grants,  prizes  and  awards  is 
determined  as  folloMrs: 

(1)  United  States  source  income^ 
Except  as  provided  in  paragraph 
(d)(2)(iii)  of  this  section,  scholarships, 
fellowship  grants,  grants,  prizes  and 
awards  made  by  a  U.S.  citizen  or 
resident,  a  domestic  partnership,  a 
domestic  corporation,  an  estate  or  trust 
(other  than  a  foreign  estate  or  trust 
within  the  meaning  of  section 
7701(a)(31)),  the  United  States  (or  an 
instrumentahty  or  agency  thereof),  a 
State  (or  any  political  subdivision 
thereof),  or  the  District  of  Columbia 
shall  be  treated  as  income  from  sources 
within  the  United  States. 

(ii)  Foreign  source  income. 
Scholarships,  fellowship  grants,  grants, 
prizes  and  awards  made  by  a  foreign 
government  (or  an  instrumentality, 
agency,  or  any  political  subdivision 
thereof),  an  international  organization 
(as  defined  in  section  7701(a)(18)),  or  a 
person  other  than  a  U.S.  person  (as 
defined  in  section  7701(a)(30))  shall  be 
treated  as  income  from  sources  without 
the  United  States. 

(Hi)  Certain  activities  conducted 
outside  the  United  States.  Scholarships, 
fellowship  grants,  targeted  grants,  and 
achievement  awards  received  by  a 
person  other  than  a  U.S.  person  (as 
defined  in  section  7701(a)(30))  with 
respect  to  activities  previously 
conducted  (in  the  case  of  achievement 
awards)  or  to  be  conducted  (in  the  case 
of  scholarships,  fellowships  grants,  and 
targeted  grants)  outside  the  United 
States  shall  be  treated  as  income  from 
sources  without  the  United  States. 

(3)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (d): 

(i)  Sc/io/ors/iips  are  defined  in  section 
117  and  the  regulations  thereunder. 

(ii)  Fellowship  gmnte  are  defined  in 
section  117  and  the  regulations 
thereunder. 

(iii)  Prizes  and  awards  are  defined  in 
section  74  and  the  regulations 
thereunder. 

(iv)  Grants  are  amoimts  described  in 
subparagraph  (3)  of  section  4945(g)  and 
the  regulations  thereunder,  and  are  not 
amounts  otherwise  described  in 


paragraphs  (d)(3)  (i),(ii),  or  (ill)  of  this    ■ 
section.  For  purposes  of  this  paragraph 
(d),  the  reference  to  section  4945(gK3)  is 
applied  without  regard  to  the  identity  of 
the  payor  or  recipient  and  without  the 
application  of  the  objective  and 
nondiscriminatory  basis  test  and  the 
requirement  of  a  procedure  approved  in 
advance. 

(v)  Targeted  ffxmts  are  grants — 

(A)  Issued  by  an  organization 

described  in  section  501(c)(3),  the 
United  States  (or  an  instrumentality  or 
agency  thereof),  a  State  (or  any  political 
subdivision  thereof),  or  the  District  of 
Columbia;  and 

(B)  For  an  activity  undertaken  in  the 
public  interest  and  not  primarily  for  the 
private  financial  benefit  of  a  specific 
person  or  persons  or  organization. 

(vi)  Achievement  awards  are  awards — 

(A)  Issued  by  an  organization 
described  in  section  501(c)(3),  the 
United  States  (or  an  instrumentahty  or 
agency  thereof),  a  State  (or  political 
subdivision  thereof),  at  the  District  of 
Columbia;  and 

(B)  For  a  past  activity  undertaken  in 
the  public  interest  and  not  primarily  for 
the  private  financial  benefit  of  a  specific 
person  or  persons  or  organization. 

(4)  Effective  dates.  The  following  are 
the  effective  dates  concerning  this 
paragraph  (d): 

(i)  Scholarships  and  fellowship 
grants.  This  paragraph  (d)  is  effective  for 
scholarship  and  fellowship  grant 
payments  made  after  December  31, 
1986.  However,  for  scholarship  and     / 
fellowship  grant  payments  made  after 
May  14, 1989,  and  before  June  16, 1993, 
the  residence  of  the  payor  rule  of 
paragraph  (d)(2)  (i)  and  (ii)  of  this 
section  may  be  applied  without 
applying  paragraph  (d)(2)(iii)  of  this 
section. 

(ii)  Grants,  prizes  and  awards.  This 
paragraph  (d)  is  effective  for  payments 
made  for  grants,  prizes  and  awards, 
targeted  grants,  and  achievement  awards 
after  Septembw  25, 1995.  However,  the 
taxpayer  may  elect  to  apply  the 
provisions  of  this  paragraph  (d)  to 
payments  made  for  grants,  prizes  and 
awards,  targeted  grants,  and 
achievement  awards  after  December  31, 
1986,  and  before  September  26, 1995. 

Margaret  Milner  Richardaon, 

Commissioner  of  Internal  Revenue. 

Approved:  August  3, 1995. 
Laalie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  95-21089  Filed  8-24-95;  8:4S  am] 
MUMQ  COOK  4S30-OMI 
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DEPARTMENT  OF  JUSTICE 

28CFRPart49 

[AQOidwNo.1M6-9q 

RM1106-AA37 

Uw  and  Enmlnalion  Of  MalMrtals 
SubmltM  Pursuant  to  the  AntHnist 
Ctvfl  Prooaaa  Act 


AOeiCY:  Department  of  Justice. 
ACTION:  Interim  rule. 

•UMMARV:  This  rule  revises  the  existing 
Department  of  Justice  regulation 
concerning  the  use  and  examination  of 
materials  submitted  pursuant  to  the 
Antitrust  Qvil  Process  Act  ("ACPA"  or 
"Act")  to  add  references  to  "answers  to 
interrogatories"  and  "transcripts  of  oral 
testimony'*  as  types  of  material  subject 
to  the  provisions  of  the  ACPA,  and  to 
add  references  to  "agents"  of  the 
Department  of  Justice  having  the 
authority  to  use  and  copy  such 
materials.  These  changes  are  necessary 
to  conform  the  language  of  the 
regulation  to  the  current  provisions  of 
the  Act.  The  rule  also  makes  minor 
dianges  to  the  spelling  and 
capitalization  of  certain  words  used  in 
the  r^ulation  for  purposes  of 
conformity  with  the  Act  and  internal 
consistency. 

DATES:  This  Interim  Rule  is  effective 
August  25. 1905.  Writtoi  comments 
must  be  submitted  on  or  before  October 
24, 1995. 

A00RES8E8:  Please  submit  writtoi 
comments  to  the  Director,  Office  of 
Operations,  Antitrust  Division,  Room 
3214  Main  Building.  U.S.  Department  of 
Justice,  10th  &  Pennsylvania  Avenue 
NW,  Washington.  DC  20S30. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Bliunenthal,  Assistant  Chiet 
Legal  Policy  Section.  Antitrust  Division, 
Room  3121  Main  Justice  Building.  10th 
&  Pennsylvania  Avenue  NW, 
Washington,  DC  20530;  telephone  (202) 
514-2513. 

SUPPLEMENTARY  INFORMATION:  Congress 
enacted  the  ACPA,  Pub.  L  87-664 
(codified  at  15  U.S.C.  1311-14,  as 
amended),  in  1962  to  provide  the 
Antitrust  Division  ("Division")  of  the 
Department  of  Justice  with  the  authority 
to  issue  dvil  investigative  demands 
("CIDs").  a  type  of  pre-complaint 
compulsory  process.  CIDs  enable  the 
Division  to  gather  information 
concerning  possible  dvil  violations  of 
the  antitrust  laws  before  filing  lawsxiits, 
which  often  permits  the  Department  of 
Justice  to  determine  that  no  antitrust 
violation  has  occurred  without  resort  to 
litigatioiL  Thus,  the  use  of  CIDs  will 


frequently  save  the  Department  of 
Justice,  the  parties  being  investigated, 
and  the  fsderal  court  system  time  and 
m(mey  throuoh  the  avoidance  of 
uimecessary  utigation  or  the 
streamlining  of  any  litigation  that  does 
result  from  an  investigation. 

The  CID  authority  provided  to  the 
Division  in  1962  was  relatively  narrow. 
The  only  type  of  information  that  the 
Division  could  acquire  by  QD  was 
documentary  material  Without  the 
consent  of  the  persfm  who  produced 
such  material,  access  to  CID  information 
in  the  possession  of  the  Division  was 
generally  limited  to  officers,  members, 
or  employees  of  the  Department  of 
Justice. 

The  Division's  CID  authority  was 
expanded  by  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976 
("HSR  Act").  Pub.  L.  94-435.  In 
additicm  to  producing  documentary 
material.  CID  redpients  could  now  be 
required  to  answer  in  writing  written 
intorogatories  and  to  give  oral 
testimony.  In  the  Antitrust  Procedural 
Improvements  Act  of  1980  ("APIA"). 
Pub.  L.  96-349,  Congress  clarified  that 
QD  information  in  the  possession  of  the 
Division  could  be  disclosed  to  and  used 
by  agents  of  the  Department  of  Justice 
(for  example,  expert  witnesses  or 
independmt  contradors)  as  well  as  by 
officers  and  employees. 

The  ACPA  requires  the  Attorney 
General  to  promulgate  regulations 
setting  forth  the  manner  in  which  CID 
materials  in  the  possession  of  the 
Division  will  be  made  available  for 
official  use  by  the  Department  of  Justice, 
and  to  prescribe  the  tmrna  and 
conditions  xmder  which  such  materials 
may  be  examined  by  the  persons  who 
produced  them  to  the  Division.  The 
Attorney  Gmieral  promulgated  28  CFR 
Part  49  in  1963  to  comply  with  this 
requirement.  However,  this  regulation 
was  not  amended  to  refled  the  changes 
to  the  Act  made  by  the  HSR  Ad  in  1976 
or  the  APIA  in  1980.  The  piupose  of  this 
order  is  to  amend  the  existing  regiilation 
to  conform  with  the  current  provisions 
of  the  ACPA. 

The  Interim  Rule  differs  from  the 
existing  regulation  in  two  main  respects. 
First,  references  in  the  existing 
regulation  to  the  iise  and  examination  of 
documentary  material  in  the  possession 
of  the  Division  are  expanded,  where  and 
as  appropriate,  to  also  refer  to  answers 
to  interrogatories  and  transcripts  of  oral 
testimony  to  take  into  account  the 
additional  types  of  information  that  can 
be  acquired  under  the  ACPA  as 
amended  by  the  HSR  Act  Second, 
refarences  to  the  use  and  copying  of  QD 
information  by  officers  and  employees 
of  the  Department  of  Justice  are 


expanded  to  also  include  ^ents  of  the 
Department  of  Justice  to  rraed  the 
change  to  the  Ad  made  by  the  APIA. 
The  friterim  Rule  also  diSsrs  from  the 
existing  regulation  in  several  tedmical 
respects.  Essentially,  the  capitalizaticii 
of  certain  words  (Ad,  custodian,  dvil 
investigative  demand)  is  made 
consistent  throughout  the  regulation, 
and  the  term  "dvil  investigation 
demand"  is  changed  to  "dvil 
investigative  demand."  which  is  the 
term  umd  in  the  statute. 

Administrative  Procedure  Ad,  5  U.S.C 
553 

Because  these  regulations  are 
conforming  and  editorial  in  luitiire  and 
impose  no  new  requirements  or 
restrictions,  the  Department  of  Justice 
finds  good  cause  for  exempting  them 
bom  die  provisicms  of  the 
Administrative  Procedure  Ad  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  efiiadive  date. 

Regnlatory  Flexibility  Act 

The  Attorney  General,  in  accordaiu» 
with  the  Regulatory  Flexibility  Ad  (5 
U.S.C  605(b)).  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  imped  on  a 
substantial  number  of  small  entities. 

ExecntiTe  Order  12612 

This  regulation  will  not  have 
substantial  dired  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  nd 
have  sulBdent  fsderalism  implications 
to  warrant  the  preperation  of  a 
Federalism  Assessment. 

ExecntiTe  Order  12886 

Hiis  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  Prindples  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f).  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  28  CFR  Part  49 

Antitrust.  Confidential  business 
information.  Government  employees. 

Accordingly,  part  49  of  chapter  I  of 
Title  28  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 
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PART  4»— ANTITRUST  aVIL 
PROCESS  ACT 

49.1  Purpose. 

49.2  Duties  of  custodianl 

49.3  Examination  of  material. 

49.4  Deputy  custodians. 
Authority:  15  U.S.C.  1313. 

f49.l    Pwpoae. 

The  regulations  in  this  part  are  issued 
in  compliance  with  the  requirements 
imposed  by  the  provisions  of  section 
4(c)  of  the  Antitrust  Qvil  Process  Ad, 
as  amended  (15  U.S.C.  1313(c)).  The 
terms  used  in  this  part  shall  be  deemed 
to  have  the  same  meaning  as  similar 
terms  used  in  that  Ad. 

$48.2    Outlet  Of  custodian. 

(a)  Upon  taking  physical  possession  of 
documentary  material,  answers  to 
interrogatories,  or  transcripts  of  oral 
testimony  delivered  pursuant  to  a  dvil 
investigative  demand  issued  imder 
section  3(a)  of  the  Ad,  the  antitrust 
document  ctistodian  designated 
pursuant  to  section  4(a)  of  the  Ad 
(subjed  to  the  general  supervision  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  division),  shall  unless 
otherwise  direded  by  a  court  of 
competent  jmisdidion,  seled,  from  time 
to  time,  from  among  such  documentary 
material,  answers  to  interrogatories  or 
transcripts  of  oral  testimony,  the 
documentary  material,  answers  to 
interrogatories  or  transcripts  of  oral 
testimony  the  copying  of  which  the 
custodian  deems  necessary  or 
appropriate  for  the  official  use  of  the 
Etepartment  of  Justice,  and  shall 
determine,  from  time  to  time,  the 
niunber  of  copies  of  any  such 
documentary  material,  answers  to 
interrogatories  or  transcripts  of  oral 
testimony  that  are  to  be  reproduced 
pursuant  to  the  Ad. 

(b)  Copies  of  dociunentary  material, 
answers  to  interrogatories,  or  transcripts 
of  oral  testimony  in  the  physical 
possession  of  the  custodian  pursuant  to 
a  dvil  investigative  demand  may  be 
reproduced  by  or  imder  the  authority  of 
any  officer,  employee,  or  agent  of  the 
Departmeirt  of  Justice  designated  by  the 
custodian.  Documentary  material  for 
which  a  dvil  investigative  demand  has 
been  issued  but  whidi  is  still  in  the 
physical  possession  of  the  person  upon 
whom  the  demand  has  been  served  may, 
by  agreement  between  such  person  and 
the  custodian,  be  reproduced  by  such 
person,  in  which  case  the  custodian 
may  require  that  the  copies  so  produced 
be  duly  certified  as  true  copies  of  the 
original  of  the  material  involved. 


148.3    ExaminaOon  of  the  malertai. 

Documentary  material,  answers  to 
interrogatories,  or  transcripts  of  oral 
testimony  produced  pursuant  to  the  Ad, 
while  in  the  custody  of  the  custodian, 
shall  be  for  the  offidal  use  of  officers, 
employees,  and  agent  of  the  Department 
of  Justice  in  accordance  with  the  Ad. 
Upon  reascmable  notice  to  the 
custodian — 

(a)  Such  documentary  material  or 
answers  to  interrogatories  shall  be  made 
available  for  examination  by  the  person 
who  produced  such  documentary 
material  or  answers  to  interrogatories,  or 
by  any  duly  authorized  representative  of 
such  person;  and 

(b)  Such  transcripts  of  oral  testimony 
shall  be  made  available  for  examination 
by  the  person  who  produced  such 
testimony,  or  by  such  person's  counsel, 
dining  regular  office  hoius  established 
for  the  Department  of  Justice. 
Examination  of  such  documentary 
material,  answers  to  interrogatories,  or 
transcripts  of  oral  testimony  at  other 
times  may  be  authorized  by  the 
Assistant  Attorney  General  or  the 
custodian. 

$48.4    Deputy  custodians. 

Deputy  custodians  may  perform  such 
of  the  duties  assigned  to  the  custodian 
as  may  be  authorized  or  required  by  the 
Assistant  Attorney  General. 

Dated:  August  18. 1995. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  95-20984  Filed  8-24-95;  8:45  am] 

BILUNQ  COM  441<H>t-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Parts  356, 358, 372.  and  393 

Organizational  Chartar;  Removal  of 
Parts 

AGENCY:  Department  of  Defense. 
ACTKM:  Final  rule. 

SUIMMRY:  This  document  removes 
Department  of  Defense's  organizational 
charters  on  the  Advanced  Research  ' 
Projects  Agency  (ARPA),  Assistant 
Secietary  of  Defense  for  Policy  and 
Plans  (ASD(P&P)),  Assistant  Secretary  of 
Defense  for  Democracy  and 
Peacekeeping,  and  the  American  Forces 
Information  Service  (AFIS)  codified  in 
the  CFR  The  parts  have  served  the 
purpose  for  which  they  were  intended 
in  the  CFR  and  are  no  longer  necessary. 
EFFECTIVE  DATE:  August  25, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

L.  Bynum  or  P.  Toppings,  703-697- 
4111. 

SUPPLEIIENTARY  INFORMATION:  DoD 
Directive  5105.41  (32  CFR  part  393)  was 
canceled  by  DoD  Directive  5134.10.  DoD 
Directive  5111.6  (32  CFR  part  358)  was 
canceled  by  DoD  Directive  5111.5.  DoD 
Directive  5111.4  (32  CFR  part  356)  was 
canceled  by  DoD  Directive  5111.10.  DoD 
Directive  5122.10  (32  CFR  part  372) 
exists  in  the  DoD  Directive  system, 
however,  the  most  recent  version  is 
dated  March  22, 1995.  All  of  the  current 
documents  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

List  <tf  St^ieds  in  32  CFR  Parts  358, 
358.  372,  and  393 

Organization  and  functions. 

PARTS  356, 358,  372,  and  393— 
[REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  parts  356,  358.  372. 
and  393  are  removed. 

Dated:  August  22, 1995. 
L.M.  BjmiUB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-21191  Filed  8-24-95;  8:45  am] 
BILUNO  COOE  S0OO-O4-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH87-1-7075a;  FRL-6285-6] 

Detenminatlon  Of  Attainment  of  the 
Ozone  Standard  by  the  Cleveland, 
Toledo,  Dayton  and  CindnnatI* 
Hamilton  Interstate  Ozone 
Nonattainment  Areas  and 
Determination  Regarding  Appiic^>iltty 
of  Certain  Reasonat>le  Furttter 
Progress  and  Attainment 
Demonstration  Requirsments;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule;  removal. 

SUMMARY:  On  June  29, 1995,  the  USEPA 
published  a  final  rule,  throtigh  the 
"direct  final"  procedure,  determining 
that  the  Cleveland  (which  includes  the 
Counties  of  Ashtabula,  Cuyahoga, 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit);  Toledo  (which  includes 
the  Coimties  of  Lucas  and  Wood); 
Dayton  (which  includes  the  Counties  of 
Clark.  Greene,  Miami  and  Montgomery); 
and  the  Ohio  portion  of  the  Cincinnati- 
Hamilton  Interstate  (which  indudes  the 
Counties  of  Butler,  Clermont,  Hamilton 
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and  WaiTMj)  ozone  nonattainment  areas 
have  attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
See  60  PR  33742.  The  USEPA  is 
removing  this  final  rule  due  to  adverse 
comments  received  on  this  action.  In  a 
subsequent  final  rule,  USEPA  will      ... 
summarize  and  respond  to  the     ...,.■ 
comments  received  on  this 
determination. 

EFFECTIVE  DATE:  August  25, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  foUoMring  location: 

United  States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  Regulation  Development  Branch, 
77  West  Jackson  Boulevard,  Chicago, 
Ilhnois,  60604. 

FOR  FURTHER  MFOMIATION  CONTACT. 
William  Jones,  Environmental  Scientist, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boiilevard,  Chicago.  Illinois. 
60604,  (312)  353-5089. 

List  of  Sobiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  oxides.  Ozone,  and  Volatile 
organic  compoimds. 

Dated:  August  11, 1995. 
ValdMV.AdaidoM, 

Regional  Administrate. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

'  -     1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  740l-7671q 

Subpart  KK-OhIo 

2.  Section  52.1885  is  amended  by 
removing  paragraph  (w). 

(PR  Doc  95-21189  Filed  8-24-95;  8:45  am] 
■UMOOOOE  teto  M  r 


40CFRPart272 

(PRL-6224-4] 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approfved  State  Hazardous  Waste 
Pro^Rani  for  Arizona 

AOENCT:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  Under  the  Resoiuce 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA).  the  U.S. 
Environm«ital  Protection  Agency  (EPA) 
may  grant  final  authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
Title  40  of  the  Code  of  J'ederal 
Regulations  (CFR)  to  provide  notice  of 
the  authorization  status  of  State 
programs,  and  to  incorporate  by 
reference  those  provisions  of  the  State 
statutes  and  regulations  that  EPA  will 
enforce  under  RCRA  section  3008.  EPA 
intends  to  incorporate  by  reference  the 
Arizona  authorized  State  program  in  40 
CFR  part  272.  The  purpose  of  this  action 
is  to  incorporate  by  reference  EPA's 
approval  of  recent  revisions  to  Arizona's 
program. 

DATES:  This  document  is  effective 
October  24, 1995  unless  EPA  publishes 
a  prior  Federal  Registo-  (FR)  action 
withdrawing  this  immedia^  final  rule. 
All  comments  on  this  action  must  be 
received  by  close  of  business  September 
25. 1995.  The  incorporation  by  reference 
of  certain  Arizona  statutes  and 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  24. 1995  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  April  Katsina.  U.S.  EPA 
Region  DC  (H-4),  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-2030. 

FOR  FURTHER  INFORMATION  CONTACT: 
April  Katsura.  U.S.  EPA  Region  DC  (H- 
4),  75  Hawthorne  Street.  San  Francisco. 
California  94105,  (415)  744-2030. 

SUPPI.EMENTARY  INFORMATION: 

Background 

Section  3006  of  RCRA.  42  U.S.C. 
6926.  allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  The  purpose 
of  today's  Federal  Register  notice  is  to 
incorporate  by  reference  EPA's  approval 
of  Arizona's  base  hazardous  waste 
management  program  and  its  reviraons 
to  that  program. 

Effective  December  19. 1994  (see  59 
FR  5  291 8) ,  EPA  incorporated  by 
reference  Arizona's  then  authorized 
hazardous  waste  program.  Effective  Jime 
12. 1995  (see  60  FR  18356),  EPA  panted 
authorization  to  Arizona  for  additional 
program  revisions.  In  this  docimient. 
EPA  is  incorporating  the  currently 
authorized  Arizona  hazardous  waste 
program  in  subpart  D  of  part  272. 

EPA  provides  notice  of  its  approval  of 
State  programs  in  40  CFR  part  272,  and 
.    incorporates  by  reference  therein  the 


State  statutes  and  ragidatioiis  that  EPA 
will  enforce  under  section  3008  of     '' 
RCRA;  This  effort  will  provide  clearer 
notice  to  the  public  of  die  authorized 
program  in  Arizona.  Such  notice  is 
particularly  important  in  light  of  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA),  Pub.  L. 
98-616.  Revisions  to  State  hazardous 
waste  programs  are  necessary  when 
Federsd  statutory  or  regulatory  authority 
is  modified.  Because  HSWA  extensively 
amended  RCRA.  State  programs  must  bie 
modified  to  reflect  those  amendments. 
By  incorporating  by  reference  the 
authorized  Arizona  program  and  by^ 
amending  the  Ckxle  of  Federal 
Regulations  whenever  a  new  at  different 
set  of  requirements  is  authorized  in 
Arizona,  the  status  of  Federally 
approved  requirements  of  the  Arizona 
program  will  be  readily  discernible. 

Tne  Agency  will  only  enforce  those 
provisions  of  the  Arizona  hazardous 
waste  management  program  for  which 
authorization  approval  has  been  granted 
by  EPA.  This  dociunent  incorporates  by 
reference  provisions  of  State  hazardous 
waste  statutes  and  regulations  and 
clarifies  which  of  these  provisions  are 
included  in  the  authorized  and 
Federally  enforceable  program. 
Concerning  HSWA,  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  effect  under 
Federal  statutory  authority  in  that  State. 
However,  a  State's  HSWA-type 
requirements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  imtil 
the  Regional  Administrator  publishes 
her  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time.  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Arizona  Authorized  Hazardous  Waste 
Program 

EPA  is  incorporating  by  reference  the 
Arizona  authorized  hazardous  waste 
program  in  subpart  D  to  40  CFR  part 
272.  The  State  statutes  and  regulations 
are  incorporated  by  reference  at  40  CFR 
272.151(b)(1):  and  the  Memorandum  of 
Agreement,  :^e  Attorney  General's 
Statement  and  the  Program  Description 
are  referenced  at  40  CFR  272.151(b)(4). 
(5).  and  (6).  respectively. 

"rhe  Agency  retains  tne  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  enforcement  actions,  the 
Agency  will  rely  on  Federal  sanctions, 
FeKleral  inspecticm  authorities,  and  the 
Federal  Administrative  Procedure  Act 
rather  than  the  State  authorized  analogs 
to  these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
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enforcement  such  particular,  authorized 
Arizona  enforcement  authorities. 
Section  272.151(b)(2)  of  40  CFR  lists 
those  authorized  Arizona  authorities 
that  are  part  of  the  authorized  program 
but  are  not  incorporated  by  reference. 

Some  provisions  of  the  State's 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authoiized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result. 
State  provisions  which  are  "broader  in 
soope"  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.151(bK3)  of  40  CFR  fists  for 
reference  and  clarity  the  Arizona 
statutory  and  regulatory  provisions 
which  an  "broader  in  scope"  than  the 
Federal  program  and  whidi  are  not. 
therefore,  part  of  the  authorized 
program  being  iiK»rporated  by  rdbrance 
today.  "Broader  in  scope"  provisions 
will  not  be  enforced  by  EPA;  the  State, 
however,  will  continue  to  enforce  such' 
provisions.. 

HSWAProviaioos 

As  noted  above,  the  Agency  Is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Arizona  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  m  prohibition  of  HSWA 
(including  inq>lementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus.  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prooibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  St^e  provision 
%idiich  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15. 1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  efCect  over  the  next  few  yean, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21.  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  the  States 
will  modify  their  programs  substantially 
and  repeatedly.  Instead  of  amending  40 
CFR  part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authwity  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 


authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
section  of  40  CFR  part  272  applicable  to 
the  State.  In  the  interim,  persons 
wanting  to  know  v^dlether  a  HSWA 
requir«nent  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l(j).  as 
amended,  which  lists  each  such 
provision. 

Incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  pubhc's 
abifity  to  discern  the  current  status  of 
the  authorized  State  program  and  clarify 
the  extent  of  Federal  enforcement 
authority.  This  will  be  particularly  true 
as  more  State  program  revisions 
adopting  HSWA  provisions  are 
authorized. 

Certification  Under  the  Regidatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
entities.  This  action  is  intended  to 
incorporate  by  reference  the  dedsicms 
already  made  to  authorize  Arizona's 
program  and  has  no  separate  effect  on 
handlera  of  hazardous  waste  in  the  State 
or  upon  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  mile  bom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Paperwoii(  Reducticm  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  biutlen 
imposed  by  any  informaticm  request 
contained  in  a  proposed  rule  or  a  final 
rule,  lliis  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  coonmunity. 

List  of  Snbfects  in  40  CFR  Fait  272 

Environmental  Protecticm. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 


Dated:  June  8. 1995. 
JohaWisB, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 

PAFIT  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAM 

1.  The  authority  citation -for  part  272 
continues  to  read  as  follows: 

Antfaoritj:  Sees.  2002(a],  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1876,  as  amended.  42  U.S.C.  6912(a). 
6926,  and  6974(b). 

2.  Subpart  D  is  amended  by  revising 
§  272.151  to  read  as  follows: 

1272.151    Artaone  Stata-Admlnteterad 
Program;  Final  Authortxatlon. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C  6926(b),  Arizona  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Arizona's  base  program  appUcation  for 
final  authorization  which  was  apfHoved 
by  EPA  e^ctive  on  December  4. 1985. 
Subsequmt  program  revision 
applications  were  approved  effective  on 
October  7, 1991.  September  11. 1902. 
January  22. 1993,  December  27, 1993, 
and  Jime  12, 1995. 

(b)  State  Statutes  and  Regulations. 

(1)  The  Arizona  statutes  and 
regulations  dted  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  SubtiUe  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

(i)  EPA  Approved  Arizona  Statutory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program, 
June  1995. 

(ii)  EPA  Approved  Arizona  Regulatory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program. 
June  1995. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  Araona  Laws  Relating  to 
Environmental  Qfiolity,  1993  edition, 
reprinted  fitjm  Arizona  Revised 
Statutes,  Title  49,  Sections  49-141 
through  49-144;  49-261  through  49- 
265;  49-287;  49-923  through  49-926; 
49-928;  and  49-943. 

(ii)  Arizona  Administrative  Code, 
Title  18,  Chapter  8,  December  31, 1994, 
Sections  R18-8-260.D;  R18-8-271.F 
through  R18-8-271.Q;  and  R-18-8-280. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
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part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Arizona  Laws  Relating  to 
Environmental  Quality,  1993  edition, 
reprinted  from  Arizona  Revised 
Statutes,  Title  49,  Sections  49-901 
thlOU^  49-905;  49-922.01;  49-927;  49- 
929  through  49-942;  and  40  044. 

(ii)  Arizona  Administrative  Code, 
Title  18.  Chapter  8,  December  31. 1994. 
Sections  Rl 8-8-261. J;  R18-8-261J1: 
R18-6-269;  and  R18-8-270.G. 

(4)  Memorandum  of  Agreement.  The 
Memorandxun  of  Agreement  between 
EPA  Region  IX  and  the  Arizona 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  Jime  20, 1991,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C 
6921  et  Beq. 

(5)  Statement  of  Legal  Authority:       " 
"Attorney  Genera's  ^tmnent  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Arizona  on  September  13.. 
1984,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated 
November  22, 1989,  October  31. 1990, 
August  23, 1993  (two  documents),  and 
February  3. 1995,  are  referenced  as  part 
of  the  authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA,  42  U.S.C  6921  et  seq. 

(6)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C 
6921  et  seq. 

3.  Appendix  A  to  Part  272  is  amended 
by  revising  the  listing  for  "Arizona"  to 
read  as  follows: 

Appendix  A  to  part  272— State^ 
Reqairaments  ..^  . 


PublicatioDS,  Notary,  Charitable  Solicitation 
&  Telemarketing  Division,  1700  West 
Washington.  7th  Floor,  Phoenix.  Arizona 
85007-2808. 

•  •  •  •  • 

(FR  Doc.  95-21200  Filed  8-24-95;  8:45  am] 
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The  statutory  provisions  include: 
Arizona  Laws  Relating  to  Environniental 
Quality,  1993  edition,  reprinted  from  Arizona 
Revised  Statutes,  Title  49,  Sections  49-921 
and  49-922.  Copies  of  the  Arizona  statutes 
can  be  obtained  from  the  State  Bar  of 
Arizona.  Ill  West  Munroe,  Suite  1800, 
Phoenix,  Arizona  85003-1742. 
The  regulatory  provisions  include: 
Arizoim  Administrative  Code,  Title  18, 
Chaptm  8,  December  31. 1994,  Sections  R18- 
B-2eO.A  through  Rl8-ft-260.C,  R18-8-260.E 
through  R18-8-260.H;  R18-8-261.A  through 
R18-8-261.I;  R18-8-261.K;  Rl8-a-262;  R18- 
8-263;  Rl8-ft-2e4;  R1&-8-265;  Rl 8-8-266; 
R18-6-268:  R18-6-270.A  through  R18-6- 
270.F;  R18-8-270.H  through  R18-8-270.Q; 
and  R18-0-271.A  through  R18-8-271.E. 
Copies  of  the  Arizona  regulations  can  be 
obtained  from  the  Arizona  Secretary  of  State, 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart63 

[CC  Dockat  No.  87-266.  FCC  96-357] 

Streamlined  Section  214  Authorization 
for  Stand-alone  Cable  Systeme 

agency:  Federal  Conununications    . 
Commission  (FCC). 
ACTION:  Final  rule. 

SUlfflARY:  Section  214  of  the 
Communications  Act  reqtiires  local 
exchange  telephone  companies  (LECs) 
to  obtain  authorization  from  the  Federal 
Commimications  Commission  before 
constructing  or  acquiring  a  cable  system 
in  their  swyioe  territories.  Although 
section  613(b>  of  the  Act  generally 
prohibits  LECs  from  providing  video 
progranuoing  directly  to  subscribers  in 
their  service  areas,  various  court 
decisions  have  enjoined  the 
Commission  6t>m  enfortung  this  telco- 
cable  cross-ownership  ban  against 
virtually  all  LECs.  This  order  concludes 
that  it  is  in  the  public  interest  to 
streamline  the  section  214  process  with 
respect  to  those  LECs  against  whom  the 
Commission  is  not  enfiracing  the  cross- 
ownership  ban  that  seek  authorization 
to  construct  facilities  to  provide  cable 
service  in  their  service  areas  on  a  stmid- 
alone  basis. 

EFFECTIVE  DATE:  August  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  418-1594. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Public  reporting  bvuden  for  the 
collections  of  information  is  estimated 
to  average  1  hoiu  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
these  biuden  estimates  or  any  other 
aspect  of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Federal  Commimications 
Commission,  Records  Management 
Branch,  Room  234,  Washington,  DC 


20554  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  Washington,  DC  20503. 

Background 

]n  1970,  the  Commission  concluded 
that  section  214  of  the  Act  reqtiires  that 
a  LEC  obtain  Commission  authorization 
before  constructing  or  operating  a  cable 
systenfi  in  its  service  territory.  However, 
imder  Commission  rules  enacted  in 
1970  and  later  under  section  613(b)  of 
the  Cable  Conununications  Policy  Act  of 
1964,  LECs  were  generally  prohibited 
from  providing  video  programming 
direcdy  to  subscribers  in  their  telephone 
service  areas. 

After  this  cross-ownership  ban  was 
found  to  violate  the  First  Amendment 
and  the  Commission  was  enjoined  from 
enforcing  it  against  virtually  all  LECs, 
the  Commission  issued  Telephone 
Company-Cable  Television  Cross- 
Ownership  Rules,  sections  63.54-63.58. 
Fourth  Further  Notice  of  Proposed 
Rulemaking.  CC  Docket  No.  87-266. 10 
FCC  Red  4617.  60  FR  8996  (Feb.  16, 
1995),  to  consider  how  current  statutory 
provisions,  including  section  214, 
should  apply  to  a  LECs  provision  of 
video  programming  to  subscribers  in  its  - 
service  area.  Subsequently,  to 
supplement  the  record  on  certain 
partictilar  issues.  Commission  staff 
sought  additional  comment,  inter  alia,  ■., 
on  whether  the  Commission  should 
grant  blanket  section  214  authorization, 
to  such  LECs  for  construction  or 
acquisition  of  cable  faciUties  in  their 
service  areas.  I*ublic  Notice,  DA  95-665, 
60  FR  17763  (Ajw.  7. 1995).  Comment 
was  also  sought  on  whether  such 
blanket  section  214  authorizaticKk 
should  apply  both  when  the  cable 
television  facility  is  used  also  to  provide 
telephone  service  and  when  the  focility 
is  used  to  provide  only  cable  television 
services.  Finally,  comment  was  sought 
on  what,  if  any,  other  drciunstances 
warrant  granting  consideration  of  sudi 
blanket  section  214  authorization  when 
a  telephone  company  provides  video 
programming  in  its  service  area,  on  any 
methods  for  streamlining  the  section 
214  application  prtx^ss,  and  on  how  the 
relevant  rules  should  be  amended. 

Summary  of  Fourth  Report  and  Order 

This  is  a  summary  of  the 
Commission's  Fourth  Report  and  Order 
in  Telephone  Company-Cable 
Television  Cross-Ownership  Rules 
§§  63.54-63.58,  CC  Docket  No.  87-266; 
FCC  95-357.  Adopted:  August  11, 1995 
and  Released:  August  14, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  horns  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
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Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  (202)-65  7-3800, 
2100  M  Street  NW..  suite  140. 
Washington,  DC  20037. 

This  order  streamlines  die 
authorization  process  for  telephone 
companies  who  seek  to  construct  stand- 
alone cable  television  facilities  in  their 
service  areas.  These  streamlined 
procedures  apply  to  those  telephone 
companies  vtho  have  obtained 
injunctions  that  bar  the  FCC  from 
enforcing  the  telco-cable  cross- 
ownership  ban. 

The  Cable  Act  of  1984  generally 
prohibits  LECs  from  providing  video 
programming  directly  to  subscribers  in 
their  telephone  service  areas.  A  series  of 
court  decisions,  however,  have  foimd 
that  this  cross-ownership  ban  violates 
the  First  Amendment  and  have  enjoined 
the  Commission  from  enforcing  it  In 
response,  in  January,  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  seeking  comment  on  the 
rules  that  should  apply  to  a  LECs 
provision  of  video  programming  to 
subscribers  in  its  service  area.  In  April, 
Commission  staff  sought  additional 
comment  on  whether  it  should  grant 
blanket  section  214  authorization  to 
such  LECs  for  construction  or 
acquisition  of  cable  facilities  in  their 
service  areas. 

Under  section  214  of  the 
Commimications  Act,  LECs  are  required 
to  obtain  Commission  authorization 
before  acquiring,  constructing,  or 
operating  a  cable  television  system.  In 
1984,  the  Commission  foimd  that  it  was 
in  the  public  interest  to  grant  a  blanket 
section  214  authorization  to  LECs 
seeking  to  operate  cable  systems  outside 
of  their  telephone  service  areas. 

Becatise  judicial  injtmctions  prevent 
the  Commission  frt>m  enforcing  the 
cross-ownership  ban,  it  finds,  in  this 
Order,  that  the  pubUc  interest  will  be 
served  by  adopting  a  streamlined 
authorization  process  for  those  LECs 
against  whom  it  is  not  enforcing  the 
cross-ownership  ban  who  seek  to 
construct  stand-alone  cable  facilities  in 
their  service  areas. 

Under  these  streamlined  procedures, 
a  LEC  will  be  required  to  certify  that  the 
system  it  proposes  to  construct  is  not  a 
common  carrier  system,  that  it  Mrill 


comply  with  the  rules  the  Commission 
has  promtilgated  to  protect  telephone 
ratepayers,  and  that  it  has  secured  a 
franchise  to  provide  cable  service 
pursuant  to  Title  VI  of  the 
Communications  Act.  Unless  the 
Common  Carrier  Bureau  notifies  the 
applicant  within  14  days  of  the  issuance 
of  the  public  notice  listing  the 
application  as  accepted  for  filing,  the 
authorization  will  be  deemed  granted. 
Where  the  Btueau  notifies  the  applicant, 
action  by  the  full  Conunission  will  be 
taken  within  180  days  of  that 
notification. 

List  of  Snl^ects  in  47  CFR  Part  63 

Cable  television,  Commimications 
common  carriers.  Reporting  and 
recordkeeping  requirements.  Telephone. 

Amendments  to  the  Code  ci  Federal 
Regulatioiu 

Title  47  of  the  CFR,  Part  63  is 
amended  as  follows: 

PART  63-EXTENSION  OF  LINES  AND 
DiSCONTmUANCE,  REDUCTION. 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  Sections  1, 4(1),  4(j),  201-205, 
218,  and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  sees.  151, 154(i), 
154(j),  201-205.  218,  and  403,  unless 
otherwise  noted. 

2.  New  §  63.16  is  added  imder  the 
heading  "Extensions  and  Supplements" 
to  read  as  follows: 

163.16   Constructton  of  stand-alone  cable 
syslMn  by  a  cefrfer  In  its  exchanQs 


(a)  AppUcations  of  telephone  commcm 
carriers  proposing  to  construct  and 
operate  stand-altme  cable  systems 
within  their  telephone  service  areas, 
either  directiy  or  indirecUy  through 
affiliates,  need  include  only  the 
following  information  in  lieu  of  that 
required  by  §63.01: 

(1)  Applicant's  name,  address  and 
telephone  niunber.  This  information 
shall  also  be  submitted  for  Applicant's 
affiliate,  if  applicable: 


(2)  Location  of  the  proposed  system 
(dty,  town  or  village,  coimty,  and  state); 

(3)  Certification  that  the  lines 
constructed  by  the  Applicant  constitute 
a  stand-alone  cable  system  that  will  not 
be  used  to  provide  commoa  carrier 
service  unless  and  imtil  it  has  seciued 
any  prior  approvals  necessary  under 
Part  64  of  this  chapter  and  any  other 
requirements  designed  to  ensure  that 
the  local  exchange  carriers'  telephone 
ratepayers  do  not  subsidize  the 
provision  of  cable  service; 

(4)  Certification  that  the  Applicant 
will  comply  with  47  CFR  32.23,  32.27, 
64.901-64.904; 

(5)  Certification  that  the  Applicant  is 
franchised  to  provide  cable  service 
pursuant  to  Tide  VI  of  the 
Commimications  Act,  and  date  of 
franchise;  and 

(b)  As  used  in  this  section,  a  stand- 
alone cable  system  is  one  that  does  not 
share  central  office  assets  (USQA 
Accounts  2210  through  2232,  47  CFR 
32.2210-32.2232)  or  cable  and  wire 
facilities  (USOA  Accounts  2410  through 
2441,  47  CFR  32.2410-32.2441)  with  the 
carrier's  regulated  telephone  telephone 
business. 

(c)  An  original  and  two  copies  of  the 
application  shall  be  fumishwl  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
Apphcant  shall  furnish  a  copy  of  the 
Governor  of  the  state  in  which  the  line 
is  to  be  constructed,  and  also  to  the 
Secretary  of  Defense,  Attn.  Special 
Assistant  for  Telecommunications, 
Pentagon,  Washington,  DC  20301. 

(d)  Unless  the  Bureau  notifies  the 
applicant  otherwise  within  14  days  of 
the  issuance  of  the  pubUc  notice  listing 
the  application  as  accepted  for  filing, 
the  47  U.S.C.  214  authorization  will  be 
deemed  granted,  and  the  LEC  may  begin 
construction  on  the  15th  day.  The 
Bureau  will  confirm  such  authorizations 
in  public  notices  issued  monthly.  Where 
the  Bureau  has  notified  the  applicant, 
action  by  the  full  Commission  on  the  47 
U.S.C.  214  application  will  be  taken 
within  180  days  from  the  date  of  the 
Bureau  notification. 

Federal  Communications  Commission. 

WiUiam  F.  CatOD. 

Acting  Secretary. 

[FR  Doc  95-21244  Filed  8-24-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maicing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martwting  Service 

7  CFR  Part  920 

[DodMt  No.  FV95-020-3PR] 

Kiwifrult  Qrown  in  California; 
Proposed  Revision  of  Inspection 
Requirements 

AGENCY:  Agriculttiral  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
extend  the  period  of  validation  for 
initial  inspection  certificates  issued  for 
California  kiwifruit.  The  proposed 
revision  would  extend  the  validation 
period  for  initial  inspection  certificates 
from  December  15  to  £>ecember  31  or  21 
days  from  the  date  of  inspection, 
whichever  is  later.  The  current  period 
does  not  allow  sufficient  time  between 
the  initial  Inspection,  which  may  occur 
between  October  and  December,  and 
reinspection  which  must  occur  after 
December  15.  This  rule  would  reduce 
costs  to  the  industry  because  of  the 
increase  in  time  between  the  initial 
inspection  and  reinspection. 
DATES:  Comments  must  be  received  by 
September  25, 1995. 
ADDRESSES:  hitere«ted  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456, 
or  by  bcsimile  at  (202)  720-5698. 
Comments  should  reference  this  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2526-S,  Washington, 
DC  20090-6456,  telephone  (202)  690- 


3670;  or  Rose  Aguayo,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  920  (7  CFR  part  920),  as 
amended,  regulating  the  handling  of 
kiwifruit  grovm  in  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricidture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  woiild  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  smaU  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  tmduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  banalers 
of  California  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  600  kiwifruit  producers 
in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
handlers  and  producers  of  California 
kiwifruit  may  be  classified  as  small 
entities. 

This  proposal  is  in  accordance  with 
§  920.55(b)of  the  order.  This  section 
authorizes  the  committee  to  establish  a 
period  prior  to  shipment,  when 
inspections  must  be  performed. 

Currently,  pursuant  to  §  920.155  of 
the  marketing  order,  certification  of  any 
kiwifruit  which  is  inspected  and 
certified  as  meeting  grade,  size,  quality, 
or  maturity  requirements  in  effect 
pursuant  to  §920.52  or  §920.53  during 
each  fiscal  year  shall  be  vaUd  ujitil 
December  15  of  each  year  or  21  days 
from  the  date  of  inspection,  whichevfr 
is  later. 

The  Ki%nfriiit  Administrative 
Committee  (KAC),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  met  on  Jime  14, 
1995,  and  unanimously  recommended 
revising  the  current  inspection 
requirements.  The  revision  would 
extend  the  validation  period  for  the 
initial  inspectiim  certificate,  from  the 
current  December  15  expiration  date  to 
December  31  of  each  year. 

Kiwifiuit  grown  in  California  is 
typically  harvested  in  mid-October.  The 
fruit  is  packed  shortly  after  harvest  and 
placed  into  storage  until  shipment  The 
shipping  season  generally  extends 
throughout  the  year. 

About  55  percent  of  the  harvested 
fiiiit  is  inspected  as  it  is  being  packed, 
prior  to  storage.  While  the  majority  of 
fruit  is  inspected  prior  to  storage,  some 
handlers  have  their  fruit  inspected  after 
storage  just  prior  to  shipment. 

When  kiwifruit  is  stored,  a  black 
sooty  mold  sometimes  appears  on  the 
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fruit's  surface.  This  mold,  caused  by 
fruit  juice  on  the  suxface  of  the  fruit, 
usually  begins  to  show  after  the 
kiwifruit  has  been  in  storage  for  over  a 
month.  In  order  to  control  this  problem, 
a  time  limit  on  the  validity  of  inspection 
certificates  was  established.  Hie  time 
limit  initially  established  in  1985  was 
valid  until  January  15  or  21  days  from 
the  date  of  inspection,  whichever  was 
later. 

In  1985.  it  appeared  that  Idwlfriut 
harvested  in  October  maintained  its 
quality  through  the  following  mid 
January.  Howevw,  during  the  1988/89 
season,  problems  with  black  sooty  mold 
once  again  resiilted  in  the  KAC 
reevaluating  this  position,  and  as  a 
result  the  date  was  changed  to 
December  1,  to  reduce  the  likelihood  of 
moldy  fruit  entering  commercial 
channels. 

Again  in  1991,  the  KAC  changed  the 
expirati<Hi  date  for  initial  inspection 
certificates  from  December  1  to  the 
current  expiration  date  of  December  15. 
The  KAC  believed  that  the  December  1 
expiration  date  required  shippers  to 
have  thefr  fruit  reinspected  too  soon 
after  the  initial  inspection.  Shippers 
who  had  their  fruit  inspected  closer  to 
the  certificate  expiration  date  of 
December  1,  did  not  receive  the  benefit 
of  21  days  between  the  initial  inspection 
and  reinspection.  For  many  shippers 
this  was  a  financial  burden. 

The  current  period  does  not  allow 
sufficient  time  to  determine  if  damage 
from  mold  may  develop.  Sufficient  time 
would  need  to  elapse  between  the  initial 
inspection,  which  may  occur  between 
October  and  December,  and 
reinspection,  which  occurs  after 
December  15.  This  revision  would 
change  the  current  December  15 
inspection  certificate  expiration  date.  It 
would  provide  that  a  certificate  remains 
valid  imtil  December  31  or  21  days  from 
the  date  of  inspection,  whichever  is 
later.  Thus,  the  21-day  limitation  would 
be  in  effect  for  all  insp>ected  kiwifiuit 
regardless  of  the  date  on  which  it  was 
inspected.  This  would  mean  that 
kiwifruit  inspected  and  packed  less  than 
21  days  prior  to  December  31  would  not 
have  to  be  reinspected  imtil  21  days 
later. 

The  KAC  estimates  that,  annuaUy, 
approximately  25  percent  of  the  crop  is 
reinspected.  The  reinspection  rate  is 
expected  to  be  reduced  slightly  by 
making  inspection  certificates  valid 
until  December  31  or  21  days  fttim  the 
date  of  inspection.  Extending  the 
inspection  certificate  validation  from 
December  15  to  December  31  is  not 
expected  to  have  adverse  affects  on  fruit 
quality. 


Over  the  last  five  years,  the  harvest  of 
California  kiwifruit  has  begun  later  and 
later.  In  years  past,  the  kiwifruit  harvest 
began  near  the  begriming  of  October, 
with  a  fiew  starting  dates  recorded  in 
late  September.  In  recent  years, 
kiwifrxdt  harvests  have  begun  in  mid- 
October  due  to  natural  conditions  as 
well  as  increased  grower  consciousness 
about  fruit  maturity.  Fnut  that  is  mature 
tends  to  have  higher  sugar  content  and 
is  of  higher  quality.  Because  of  the  later 
harvest  dates,  the  time  lapse  from 
harvest  to  reinspection  has  decreased 
over  the  years. 

This  two-week  change  to  the 
reinspection  date  is  not  expected  to 
harm  the  industry's  reputation  for 
shipping  quality  California  kiwifruit. 
Because  of  research  done  in  the  pmst  five 
years,  California  growers  understand  the 
benefits  of  harvesting  kiwifruit  with  a 
higher  soluble  solids  content,  which 
means  harvesting  at  a  later  date.  This, 
coupled  with  natural  conditions  that 
have  also  contributed  to  a  delay  in 
harvest,  have  reduced  the  number  of 
days  from  harvest  until  reinspection. 

The  KAC  also  discussed  the 
elimination  of  reinspection 
req\iirements  as  an  alternative.  There  is 
however,  strong  support  throughout  the 
industry  for  maintaining  reinspection  as 
a  means  of  assuring  fruit  quality.  The 
KAC  also  discxissed  the  use  of  a  sliding 
reinspection  date.  This  would  allow 
fruit  harvested  later  to  be  reinspected  at 
a  later  date.  However,  it  was  determined 
that  this  would  present  enforcement 
problems  as  it  would  be  difficult  to 
^rack  the  harvest  date  of  the  entire 
California  crop.  The  recommendataion 
to  establish  the  reinsp>ection  date  at 
December  31  was  a  compromise  agreed 
to  unanimously  by  the  KAC 

This  proposal  would  adjust  the  time 
between  harvest  and  reinspection.  There 
would  be  a  slight  reduction  in  cost  to 
the  industry  due  to  the  additional 
amount  of  fruit  that  would  not  have  to 
be  reinspected. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  an 
opp>ortunity  to  respond  to  this  proposal. 
All  written  conmients  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit.  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
920  be  amend^  as  follows: 


PART  920-KIWIFRUrr  QROWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Aulfaaitjr:  7  U.S.C.  601-674. 

2.  Section  920.155  is  revised  to  read 
as  follows: 

{920.156    Inspection  requiTMnent 

Certification  of  any  kiwifruit  which  is 
inspected  and  certified  as  meeting 
grade,  size,  quality,  or  maturity 
requirements  in  effect  pursuant  tc 
§  920.52  or  §  920.53  during  each  fiscal 
year  shall  be  valid  until  December  31  of 
such  year  or  21  days  from  the  date  of 
inspection,  whichever  is  later. 

Dated:  August  21, 1995. 

Teny  C  Long. 

Acting  Deputy  Director,  Fiuit  and  Vegetable 
Division. 

[FR  Doc  95-21179  Filed  6-24-95;  8:45  am] 
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Rural  Housing  and  Community 
Devaiopmant  Sarvica,  Rural  Buainaaa 
and  Cooparattva  Davalopmant  Sarvica, 
Rural  UtHiHaa  Sarvica,  Conaoildatad 
Farm  Sarvica  Agancy 

7  CFR  Parta  1924, 1942, 1948,  and  1980 
RtN  057&-1ABSO 

Planning  and  Performing  Construction 
and  Othar  Davalopmant 

AQENaeS:  Rural  Housing  and 
Commimity  Development  Service,  Rural 
Business  and  Cooperative  Development 
Service,  Rural  Utilities  Service,  and 
ConsoUdated  Farm  Service  Agency; 
United  States  Department  of 
Agriculture. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Housing  and 
Commimity  Development  Service 
(RHCDS),  Rural  Business  and 
Cooperative  Development  Service 
(RBCDS),  Rural  Utilities  Service  (RUS) 
and  Consolidated  Farm  Service  Agency 
(CFSA)  propose  to  amend  their 
regulations  regarding  construction  and 
other  development  for  farm,  housing, 
community  and  business  programs.  This 
action  provides  RHCDS,  RBCDS,  RUS 
and  CFSA  borrowers,  grant  recipients 
and  the  public  with  rules  for 
compliance  with  seismic  safety 
requirements  for  new  building 
construction  using  RHCDS,  RBCDS, 
RUS  and  CFSA  loan,  grant  and 
guaranteed  funds.  This  action  is 
necessary  to  set  forth  the  Agencies' 
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policies  and  requirements  to  meet  the 
implementation  requirements  of 
Executive  Order  12699  of  January  5, 
1990,  Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Construction.  Tliis  Executive 
Order  addresses  compliance  with  the 
building  safety  provisions  of  the 
Earthquake  Hazards  Reduction  Act  of 
1977,  as  amended. 

DATES:  Comments  must  be  submitted 
October  24, 1995. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Rural  Economic  and 
Community  Development,  U.S. 
IDepartment  of  Agricultvue,  AG  Box 
0743,  Washington,  DC  20250-0743.  All 
written  commCTits  will  be  available  for 
public  inspection  during  regular 
working  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  J.  Hodges  m.  Architect.  Program 
Support  Staff,  Rural  Housing  and 
Commimity  Development  Service,  U.S. 
Department  of  Agriculture,  AG  Box 
0761,  Washington,  DC  20250-0761,' 
Telephone.  (202)  720-9653. 

8UPPI.EMENTARY  INFORMATION: 

Claasification 

lliis  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Paperwork  Reduction  Act 

The  information  collected  and 
recordkeeiHOg  requirements  contained 
in  these  r^ulations  have  been  approved 
by  OMB  under  the  provisions  of  44 
U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  nimibers  0575- 
0042,  0575-0015,  0575-0130.  and  0575- 
0024,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  This  proposed 
rule  does  not  impose  any  new 
information  collection  or  recordkeeping 
requirement  from  those  approved  by 
OMB. 

Enrironmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
RHCDS  has  determined  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment  and,  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190),  an 
environmental  impact  statement  is  not 
required. 


Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602)  the 
undersigned  have  determined  and 
certified  by  signatures  of  this  dociunent 
that  this  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  since  this 
rulemaking  action  does  not  involve  a 
new  or  expanded  program.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Civil  Justice  Reform 

The  proposed  action  has  been 
reviewed  under  Executive  Order  12778 
and  meets  the  applicable  standards 
provided  in  section  2(a)  and  (2)(b)(2)  of 
that  Executive  Order.  Provisions  within 
this  part  that  are  inconsistent  with  State 
law  aie  controlling.  All  administrative 
remedies  must  be  exhausted  prior  to 
filing  suit. 

Intergovernmental  Review 

This  action  afiiacts  the  following 
RHCDS,  RBCDS,  RUS  and  CFSA 
programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.405    Faim  Labor  Housing  Loans  and 

Giants 
10.410    Low  Income  Housing  Loans 
10.415    Rural  Rental  Housing  Loans 
10.420    Rural  Self-Halp  Housing  Technical 

Assistance 
10.433    Housing  Preservation  Grants 

10.766  Community  Facilities  Loans 

10.767  Intermediary  Relending  Program 

10.768  Business  and  Industrial  Loans 
10.770    Water  and  Waste  Disposal  Loans 

and  Grants 

All  of  the  above  programs,  except 
10.410  Low  Income  Housing  Loans,  are 
subject  to  the  provisions  of  Executive 
Order  12372  that  requires 
zintergovemmental  consultation  with 
State  and  local  officials. 

Background 

General:  The  RHCDS,  RBCDS,  RUS, 
and  CFSA  make  grants,  loans,  and  loan 
guarantees  for  the  plaiming  and 
performing  of  construction  and  other 
development  work  in  rural  areas.  The 
RHCDS,  RBCDS,  RUS.  and  CFSA 
require  borrowers  and  grant  recipients 
to  meet  applicable  requirements 
mandated  by  Federal  statutes, 
regulations,  and  executive  orders  to 
obtain  Agency  financing.  One  such 
requirement  is  compliance  with 
•Executive  Order  12699,  "Seismic  Safety 
of  Federal  and  Federally  Assisted  or 
Regulated  New  Building  Construction", 
which  implements  the  building  safety 
provisions  of  the  Earthquake  Hazards 
Reduction  Act  of  1977,  as  amehded,  42 
U.S.C.  7701  et  seq. 


Therefore,  the  RHCDS,  RBCDS,  RUS, 
and  CFSA  propose  to  amend  their 
regulations  regarding  construction  and 
other  development  for  farmer,  housing, 
commimity  facihties  and  business 
programs  to  address  the  requirements  of 
Executive  Order  12699.  This  action 
clarifies  the  seismic  requirements 
apphcable  to  RHCDS,  RBCDS,  RUS,  and 
CTSA  borrowers  and  grant  recipients; 
informs  architects,  engineers  and 
contractors  retained  by  such  borrowers 
and  grant  recipients  of  the  seismic 
safety  requirements  appUcable  to  new 
building  construction  projects;  and 
faciUtates  understanding  of  and 
compliance  with  the  requirements. 

Seismic  Introduction:  The  Earthquake 
Hazards  Reduction  Act  of  1977  (the  Act) 
as  amended  was  enacted  to  reduce  risks 
to  life  and  property  from  future 
earthquakes  in  the  United  States 
through  establishment  and  maintenance 
of  an  effective  earthquake  hazards 
reduction  program.  This  Act  also  directs 
the  President  "to  establish  and  maintain 
an  effective  earthquake  hazards 
reduction  program"  (the  National 
Earthquake  Hazards  Reduction  Program 
or  NEHRP).  The  Federal  Emergency 
Management  Agency  (FEMA)  is  the 
designated  agency  with  primary 
responsibilities  to  plan  and  coordinate 
the  NEHRP.  llie  objectives  of  the 
NEHRP  include  the  development  of 
technologically  and  economically 
feasible  design  and  construction 
methods  to  make  structures  earthquake 
resistant;  the  development  and 
promotion  of  improved  understanding 
and  capability  with  respect  to  seismic 
^  risk;  the  education  of  the  public  as  to 
earthquake  phenomena;  and  other  areas 
of  seismic  research. 

Executive  Order  12699,  Seismic 
Safety  of  Federal  and  Federally  Assisted 
or  Regulated  New  Building 
Construction,  requires  that  measures  to 
assure  seismic  safety  be  imposed  on 
federally  assisted  new  building 
construction.  The  Executive  Ofder 
requires  each  federal  agency  assisting  in 
the  financing  through  Federal  grants  or 
loans,  or  guaranteeing  the  financing 
through  loan  or  mortgage  insurance 
programs  of  newly  constructed 
buildings  to  initiate  a  plan  to  assure 
appropriate  consideration  of  seismic 
safety. 

To  support  the  implementation  of 
Executive  Order  12699,  the  hiteragency 
Committee  on  Seismic  Safety  in 
Construction  (ICSSC),  composed  of 
members  representing  Federal  agencies 
involved  with  construction  or 
responsible  for  governmental  assistance 
for  construction,  recommends  the  use  of 
seismic  codes  and  standards  which  are 
substantially  equivalent  to  the  "NEHRP 
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Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings."  This  guideline  that 
represents  the  state-of-the-art  in  seismic 
design,  has  been  widely  reviewed,  and 
is  currently  incorporated  into  national 
standards  and  codes  which  can  be 
adopted  by  state  and  local  building 
codes. 

Seismic  Design:  Unlike  hurricanes, 
earthquakes  cannot  be  predicted;  they 
strike  without  warning  with  great 
destructive  forces.  Most  casualties  occur 
when  ground  shaking  causes  buildings 
and  other  structiues  to  collapse  and 
objects  to  fall  upon  people.  For  these 
reasons,  buildings  and  other  structures 
need  to  be  designed  to  resist  earthquake 
for(»s. 

Structural  performance  in  earthquakes 
indicates  that  severe  damage  to  and 
collapse  of  buildings  almost  always  are 
the  consequence  of  inadequate  design  or 
construction.  The  successful 
performance  of  buildings  designed  and 
constructed  in  accordance  with  seismic 
standards  shows  that  effects  of  severe 
earthquakes  can  be  resisted 
economically. 

In  order  to  reduce  hazards  from 
earthquakes,  buildings  should  be 
designed  according  to  appropriate 
seismic  standards  and  codes.  Executive 
Order  12699  requires  the  use  of  and 
conformance  to  seismic  standards  and 
codes  for  all  new  Federally  assisted 
buildings.  The  Federal  government  has 
established  the  NEHRP  to  reduce  the 
hazard  due  to  earthquakes  and  the 
ICSSC  to  assist  Federal  agencies  with 
earthquake  hazard  reduction 
implementation  measures.  The  ICSSC 
has  identified  standards  and  model 
building  codes  that  meet  the 
requirements  of  the  Executive  Order  and 
recommends  their  use.  Therefore,  the 
RHCDS.  RBCDS,  RUS  and  CFSA 
propose  to  require  construction 
financed  by  their  programs  to  comply 
with  these  model  building  codes. 

Copies  of  any  unpublished  exhibits 
are  available  by  request  to  the  Agency 
at  the  address  set  forth  above. ' 

Lilt  of  Subjects 

7CFRPartl924 

Agriculture,  Construction  and  repair. 
Construction  management.  Energy 
conservation.  Housing,  Loan  program — 
Agriculture,  Low  and  moderate  income 
housing. 

7  CFR  Part  1942 

Community  development, 
Commimity  racilities.  Loan  programs — 
Housing  and  community  development. 
Loan  seciuity.  Rural  areas,  Waste 
tieatment  and  disposal — Domestic. 
Water  supply — Domestic. 


7  CFR  Fait  1948 

Business  and  industry,  Rtual  areas. 
Credit,  Economic  development. 

7CFRP(utl980 

Loan  programs— Agrictihiue,  Loan 
programs — Business  and  industry — 
Rtual  development  Qssistance,  Loan 
programs — ^Housing  and  Commimity 
development,  Loan  programs — 
Community  programs — Rural 
development  assistance. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1924-CONSTRUCTION  AND 
REPAIR 

1.  The  authority  dUtion  for  part  1924 
is  revised  to  read  as  follows: 

AadMirftjr:  5  II.S.C  301;  7  U.S.C  1989;  42 
U.S.C  14S0. 

Subpart  A— Planning  and  Parfonning 
Construction  and  Othar  Davaiopmant 

2.  Section  1924.5  is  amended  by 
adding  paragraph  (d)(4)  to  read  as 
follows: 

f  1924.5    Planning  developmant  vworfc. 

•        •        •        •        • 

(d)*  *  * 

(4)  New  building  construction  and 
additions  shall  be  designed  and 
constructed  in  accordance  with  the 
earthquake  (seismic)  requirements  of  the 
applicable  RHCDS  development 
standard  (building  code).  The  analysis 
and  design  of  structural  systems  and 
components  shall  be  in  accordance  with 
applicable  requirements  of  an 
acceptable  model  building  code. 

(i)  Agricultural  buildings  that  are  not 
intended  for  human  habitation  are 
exempt  from  these  earthquake  (seismic) 
requirements. 

Ui)  Single  family  detached  one  and 
two  family  dwellings  shall  be 
constructed  in  accordance  with  the 
requirements  of  Exhibit  N  of  FmHA 
Instruction  1924-A  (available  in  any 
Rural  Economic  and  Community 
Development  office). 

(iii)  Single  family  housing  new 
construction  located  in  seismic  map 
areas,  as  determined  by  the  1991  edition 
of  the  National  Earthquake  Hazard 
Reduction  Program  (NEHRP)  Maps, 
having  an  efiisctive  peak  velocity-related 
acceleration  (Av)  value  equal  to  or 
greater  than  0.15  (see  Exhibit  N  of 
Instruction  1924-A)  shall  be  designed 
and  constructed  in  accordance  with  the 
seismic  requirements  of  one  of  the 
model  building  codes  listed  below. 

(A)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 


(B)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code; 

(C)  1992  Amendments  to  the  Southern 
Building  Code  Congress  International 
(SBCa)  Standard  Building  Code. 

(iv)  Acknowledgmentof  compliance 
with  the  appUcable  seismic  safety 
requirements  for  new  constnlction  will 
be  contained  in  the  certification  of  final 
plans  and  specification  on  the 
appropriate  RHCDS  Form. 

PART  1942— ASSOCIATIONS 

3.  The  authority  citation  for  part  1942 
is  revised  to  read  as  follows: 

Aulfaoritr.  5  U.S.a  301;  7  U.S.C  1980;  16 
U.S.C  1005. 

SubfMTt  A— Community  Facility  Loans 

4.  Section  1942.18  is  amended  by 
adding  paragraph  (d)(17)  to  read  as 
follows: 

11942.18    Community  faclira*»-pianning, 
bidding,  contracting,  conatnictlng. 

•  •        •        *        • 

(d)  •  *  • 

(17)  Seismic  safety. 

(i)  All  new  building  construction  shall 
be  designed  and  constructed  in 
accordance  with  the  seismic  provisions 
of  one  of  the  follovdng  model  building 
codes. 

(A)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(B)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(C)  1992  Amendments  to  the  Southern 
Building  Code  Congress  International 
(SBCa)  Standard  Building  Code. 

(ii)  The  date,  signature,  and  seal  of  a 
registered  architect  or  engineer  and  the 
identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  shall  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 

PART  1948-RURAL  DEVELOPMENT 

5.  The  authority  citation  for  part  1948 
is  revised  to  read  as  follows: 

Anfliaritjr:  7  U.S.C  1980. 

Subpart  C— Intarmadiary  Ralanding 
Program  ORP) 

6.  Section  1948.117  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

#1948.117   Other  ragulaloryraquiraRMnti. 

•  •        •        •        • 

(d)  Seismic  safety  of  new  building 
construction. 

(1)  The  Intermediary  Relending 
Program  is  subject  to  the  provisions  of 
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Executive  Order  12699  that  requires 
each  Federal  agency  assisting  in  the 
finanring,  through  Federal  grants  or 
loans,  or  guaranteeing  the  financing, 
through  loan  or  mortgage  insurance 
programs,  of  newly  constriicted 
buildings  to  assure  appropriate 
consideration  of  seismic  safety- 

(2)  All  new  buildings  shall  be 
designed  and  constructed  in  accordance 
with  the  seismic  provisions  of  one  of  the 
following  model  building  codes. 

(i)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(ii)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(iii)  1992  Amendments  to  the 
Southern  Building  Code  Congress 
Intematibnal  (SBCO)  Standard  Building 
Code. 

(3)  The  date,  signatiue,  and  seal  of  a 
registered  architect  or  engineer  and  the 
identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  shall  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 

PART  1980-QENERAL 

7.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

AodiOTity:  5  U.S.C.  301;  7  U.S.C  1989. 
4201  note:  42  U.S.C.  1480. 

Subpart  A— Oenerai 

8.  Section  1980.48  is  added  to  read  as 
follows: 

§1960.48    Seismic  safety  of  riww  bulMing 
construction. 

(a)  The  guaranteed  loan  programs  are 
subject  to  the  provisions  of  Executive 
Order  12699  which  requires  each 
Federal  agency  assisting  in  the 
financing,  through  Federal  grants  or 
loans,  or  guaranteeing  the  financing, 
through  loan  or  mortgage  insurance 
programs,  of  newly  constructed 
buildings  to  assiire  appropriate 
consideration  of  seismic  safety. 

(b)  All  new  buildings  shall  be 
designed  and  constructed  in  accordance 
with  the  seismic  provisions  of  one  of  the 
following  model  building  codes: 

(1)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(2)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(3)  1992  Amendments  to  the  Southern 
Building  Code  Congress  International 
(SBCQ)  Standard  Building  Code. 

(c)  The  date,  signature,  and  seal  of  a 
legisteved  architect  or  engineer  and  the 


identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  shall  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 

Dated:  Jvme  28. 1995. 
Midual  V.  Dunn. 

Acting  Under  Secretary  for  Rural  Economic 
and  Community  Development. 

Dated:  June  30, 1995. 
GoieMoos, 

Under  Secretary  for  Farm  and  Foreign 
Agpcultural  Services. 

(FR  Doc  95-20970  Filed  8-24-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  EfflciafKy  aiKl 
Renewable  Energy 

10  CFR  Part  436 

[Doctwt  No.  EE-AM-OS-601] 

Federal  Energy  Management  and 
Planning  Programs;  Methodology  and 
Procedures  for  Life  Cycle  Cost 
Analyses 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  proposed  rulemaking 
and  pubUc  hearing  and  request  for 
public  comment. 

SUIMIARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  Federal 
Energy  Management  Program 
regulations  to  include  provisions  for 
applying  the  life  cycle  costing 
methodology  when  evaluating  and 
comparing  the  cost  effectiveness  of 
water  conservation  measiires  in  Federal 
buildings. 

DATES:  Written  conunents  (six  copies) 
must  be  received  on  or  before  October 
24, 1995  in  order  to  ensiue  their 
consideration.  A  public  hearing  will  be 
held  on  October  12,  beginning  at  9:30 
a.m.,  e.d.t.  at  the  address  indicated 
below.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:30  p.m.,  e.d.t.  on 
or  before  October  10.  The  length  of  each 
oral  presentation  is  limited  to  10 
minutes. 

ADDRESSES:  Written  comments  (six 
copies)  and  requests  to  speak  at  the 
piA)lic  hearing,  are  to  be  submitted  to: 
U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Docket  No.  EE-RM-95-501.  EE- 
92. 1000  Independraice  Avenue,  SW., 
Washington.  DC  20585  {202)  586-3012. 
FAX  comments  will  not  be  accepted. 
The  public  hearing  will  be  held  at  the 
U.S.  Department  of  Energy,  Forrestal 


Building,  Room  lE-245, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Copies  of  the 
transcript  of  the  pubUc  hearing  and 
public  comments  received  may  be 
obtained  fi-om  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,(202)  586-6020, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  K. 
Dean  DeVine.  P£..  Federal  Energy 
Management  Program.  Office  of  Energy 
Efficiency  and  Renewable  Energy,  Mtdl 
Station  EE-«2,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
6784. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

The  Department  of  Energy  (DOE) 
today  proposes  amendments  tosome  of 
the  provisions  in  10  CFR  part  436  which 
are  applicable  to  programs  for  the 
management  of  energy  consumption  by 
Federal  agencies.  The  amendments  are 
directed  principally  toward  updating 
the  life  cycle  cost  methodology  and 
procedures  in  subpart  A  in  li^t  of 
changes  in  law  requiring  the  use  of  life 
cycle  costing  methodology  when 
installing  water  conservation  measures. 

Section  152  of  the  Energy  Policy  Act 
of  1992  (Pub.L.  102-486)  amended  the 
legislatively  mandated  policies  with 
regard  to  federal  energy  management 
originally  set  forth  in  section  542  of  the 
National  Energy  Conservation  Policy 
Act  (Act).  42  U.S.C.  8252.  This 
amendment  to  section  542  expands  the 
purpose  of  the  federal  energy 
management  program  to  include  the 
conservation  and  the  efficient  use  of 
water,  in  addition  to  non-renewable 
energy,  by  the  Federal  Government. 

Section  543  of  the  Act  (42  U.S.C. 
8253(a))  "Energy  Management  Goals" 
was  also  amended  by  Section  152  of  the 
Energy  Policy  Act  by  adding  an  energy 
management  requirement  for  Federal 
agencies  that  "Not  later  than  January  1. 
2005.  each  agency  shall,  to  the 
maximum  extent  practicable,  install  in 
Federal  buildings  owned  by  the  United 
States  all  energy  and  water  conservation 
measiues  with  payback  {>eriods  of  less 
than  10  years,  as  determined  by  using 
the  methods  and  procedures  developed 
pursuant  to  section  544".  To  implement 
this  statutory  provision,  it  is  necessary 
to  amend  the  life  cycle  cost  regulations 
as  set  forth  in  part  436  of  the  Code  of 
Federal  Regulations,  pursuant  to  section 
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544  of  the  Act,  so  that  the  life  cycle  cost 
methodology  and  procedures  can  be 
applied  to  the  installation  of  water 
conservation  meastures  which  are 
implemented  by  Federal  agencies  to 
meet  the  requirements  of  the  Act. 
Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  amendment  by  submitting 
such  vmtten  data,  views,  or  arguments 
as  they  may  desire.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  a 
final  rule. 

n.  Background  of  the  Life  Cycle  Cost 
Methodology 

On  January  23, 1980,  DOE  published 
a  final  Life  Cycle  Cost  rule  (LCC)  (45  FR 
5620)  which  established  the 
methodology  and  procedures  for 
caloilating  and  comparing  the  life  cycle 
cost  of  proposed  investments  to  upgrade 
the  eccmomic  efficiency  of  Federal 
buildings  throu^  energy  conservation 
or  substitution  of  renewable  energy 
sources.  The  LCC  rule  was  published 
pursuant  to  section  381(a)(2)  of  the 
Energy  PoUcy  and  Conservation  Act.  as 
amended.  42  U.S.C  6361(a)(2).  section 
10  of  Executive  Order  11912.  and  title 
V,  part  3,  of  the  National  Eneigy 
Conservation  Policy  Act  (NECPA). 

On  November  30, 1990.  DOE 
published  final  amendments  to  10  CFR 
part  436  (55  FR  48217)  to  update  the 
guidelines  applicable  to  Federal  agency 
in-house  energy  management  programs. 
That  rulemaking  was  directed 
principally  toward  updating  the  life 
cycle  cost  methodology  and  procedures 
in  subpart  A  of  10  CFR  part  436  in  light 
of  provisions  in  the  Federal  Energy 
Management  Improvement  Act  of  1988 
granting  DC^  more  discretion  in  setting 
discount  and  energy  cost  escalation 
rates  (Pub.  L  100-615). 

The  principal  uses  of  the  LCC  rule  are 
determining  the  cost  effectiveness  of 
proposed  investments  and  ««iigwing 
priorities  among  pn^>osed  cost-eSactive 
investments.  The  methodology  and 
procedtires  of  the  LCC  rule  are 
amplified  in  a  manual  ptrfriished  for 
DOE  by  the  National  Institute  of 
Standards  and  Technology  (NIST) 
HB13S,  revised  as  necessary  to  reflect 
amendments.  It  is  referred  to  as  the 
"Life  Cycle  Costing  Manual  for  Federal 
Energy  Management  Program."  The 
methodology  required  by  the  LCC  rule 
involves  a  systematic  analysis  of  all 
significant  costs  associated  with 
proposed  investments,  the  principal 
purpose  of  which  is  to  increase  energy 
efficiency  on  a  lifia-cycle  cost 
efiiactiveness  basis.  This  analysis  relates 
inyeetment  costs  to  future  costs 


associated  with  a  proposed  investment. 
The  LCC  rule  provides  for  standardized 
assiunptions  for  establishing  and 
comparing  relevant  cost.  See  lo  CFR 
436.14. 

The  Energy  Policy  Act  of  1992  (Pub. 
L.  102-486)  amended  NECPA  by  adding 
water  and  the  use  of  renewable  energy 
soim»s  to  the  purpose  of  NECPA  (42 
U.S.C.  8252)  and  requiring  the  use  of  the 
life  cycle  cost  methodology  when 
installing  in  Federal  buildings  energy 
and  water  conservation  measvires  with 
payback  periods  of  less  thAn  lo  years 
(42  U.S.C.  8253(b)).  The  amendments 
proposed  today  relating  to  water 
conservaticm  measures  are  pursuant  to 
this  authority. 

m.  General  Discussion  of  Amendments 

The  proposed  amendments  fc»-  the 
most  part  insert  the  term  "water"  in  the 
various  provisions  of  the  rule  to  reflect 
the  fact  that  the  conservation  and 
efficient  use  of  water  are  now  included 
within  the  purpose  and  scope  of  the 
faderal  energy  management  program. 
The  methodology  aiid  {Mtxsdures  for 
applying  life  cycle  cost  analyses  to 
water  conservation  measures  have  been 
determined  to  be  generally  consistent 
with  the  treatment  of  energy.  In  those 
instances  where  the  nature  of  water 
conservation  measiues  require  difiierent 
treatment,  a  separate  provision  is 
proposed.  Overall,  only  minor  changes 
to  the  rule  have  been  proposed  to 
comply  with  the  mandates  imposed  by 
the  Energy  PoHcy  Act  of  1992. 

The  basic  requirements  of  the  life 
cycle  cost  methodology  and  procedures 
are  not  changed  by  the  proposed 
amendments.  Their  coverage  is 
expanded  so  that  they  apply  to  water 
conservation  measiues  which  are  the 
primary  subject  of  the  proposed 
amendments.  To  accommodate  the 
differences  found  when  examining 
factors  which  may  be  unique  only  to 
water  or  energy,  the  Department  of 
Energy  is  proposing  new  and  revised 
definitions  in  §436.11  to  allow  for  the 
computation  of  fectors  imique  to  water 
conservation  measvues  for  the  purpose 
of  performing  the  life  cycle  costing 
calculations.  It  is  the  intent  of  the 
amendatory  language  to  make  clear  that 
the  apphcation  of  the  life  cycle  cost 
methodology  and  procedures  to  water 
conservation  measiu^s  are  treated 
parallel,  where  practicable,  to  energy 
conservation  measures  when 
determining  life  cycle  cost  effectiveness. 
For  example,  the  proposed  new 
definition  of  "building  water  system" 
parallels  that  of  "building  energy 
system."  The  difference  is  the  type  of 
system  which  is  the  subject  of  the 
analysis.  In  many  instances,  the 


Department  of  Energy  is  proposing  to 
amend  the  rule  with  addition  of  the 
terms  "and  water"  or  "or  water",  as 
determined  appropriate,  to  meet  the 
requirement  of  the  Act  to  apply  life 
cycle  cost  methodology  and  procediu«s 
to  water  conservation  measures. 

There  are  a  few  minor  changes  which 
serve  to  clarify  and  facilitate  agency 
implementation.  Section  436.13 
presumes  that  investment  in  a  retrofit  to 
an  existing  Federal  building  is  not  life 
cycle  cost-effective  if  it  is  occupied 
imder  a  lease  which  includes  the  cost  of 
utilities  in  the  rent  and  does  not  provide 
a  pass  through  of  energy  or  water 
savings  to  the  government.  Language 
was  added  to  be  explicit  that  this 
presumption  appUes  only  to  Federal 
investment  and  should  not  necessarily 
be  used  to  determine  the  cost 
effectiveness  of  building  owners' 
investments  in  their  Federally  leased 
buildings.  Such  investments  are,  in  fact, 
cost-effective  and  are  encouraged.  The 
assumption  in  §436.14  that  "water 
prices  will  not  escalate"  is  based  upon 
the  fact  that  there  are  no  escalation  rates 
established  iat  water  at  the  national 
level.  However,  agencies  are  permitted 
to  use  escalation  rates  whm  they  an 
available  from  suppliers.  Public 
comment  is  invited  as  to  the  availability 
and  impact  of  such  rates.  Section  436.23 
was  modified  to  allow  agencies  to 
include  future  price  changes  when  they 
estimate  simple  payback  time  in  order 
to  be  conmstent  with  national  consensus 
standards  developed  by  the  American 
Society  of  Testing  and  Materials. 

IV.  Review  Under  Executive  Order 
12866 

The  proposed  rule  was  reviewed 
under  the  provisions  of  this  Executive 
Order  governing  Regulatory  Planning 
and  Review.  DC^  has  determined  that 
the  proposed  rule  does  not  constitute  a 
"significant  regulatory  action"  and  is 
therefore  not  subject  to  the  provisions  of 
Sec.  6  of  the  Executive  Order  requiring 
review  by  the  Office  of  Management  and 
Budget  (0MB). 

V.  Review  Under  die  Kegnlatory 
Flexibility  Act 

The  proposed  rules  were  reviewed 
xmder  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354  (5  U.S.C.  601- 
612).  DOE  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  therefore,  no  regulatory 
flexibility  analysis  has  been  performed. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
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Federal  agencies  obtain  approval  from 
the  OMB  before  collecting  information 
from  10  or  more  persons.  There  are  no 
information  collection  reqviirements  in 
these  proposed  amendments. 

Vn.  Reriew  Under  the  National 
EnvinHunental  Policy  Act 

OOE  has  determined  that 
promulgation  of  this  proposed  rule  falls 
within  the  interpreting/amending 
rulemaking  class,  Category  A5  of 
appendix  A  to  subpart  D,  "Categorical 
Exclusions  Applicable  to  General 
Agency  Actions,"  of  the  DOE  National 
Environmental  Policy  Act  (NEPA) 
regulations.  10  CFR  part  1021.  It  is 
therefore  categorically  excluded  from 
preparation  of  either  an  Environmental 
Assessment  or  an  Enviroimiental  Impact 
Statement  under  NEPA  (42  U.S.Q  4321, 
et.  seq). 

Vm.  Review  Under  Executive  Order 
12612 

Executive  Order  12612,  52  FR  41685 
(October  30. 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Govemmoit  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effiects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  The 
proposed  rule  will  revise  certain  policy 
and  procedural  requirements  applicable 
only  to  Federal  energy  management 
programs.  Therefore,  the  Department  of 
Energy  has  determined  that  the 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

IX.  Opptntunities  for  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  comments 
with  respect  to  the  proposed 
rulemaking. 

Six  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  must  be  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice.  Conmients  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  doomients  themselves  with 
the  designation  "EE-RM-95-501".  In 
the  event  any  person  cannot  provide  6 


copies,  alternative  arrangements  can  be 
made  in  advance  with  DOE. 

All  written  comments  received  will  be 
available  for  public  inspection  as  part  of 
the  administrative  record  on  file  for  this 
rulemaking  in  the  Department  of  Energy 
Freedom  of  Information  Office  Reading 
Room  at  the  address  provided  in  the 
beginning  of  this  notice.  If  informal 
meetings  or  other  contacts  occur  during 
this  nilemaking,  DCS  may  add  a 
memorandum  to  the  record  on  file 
stmunarizing  what  transpired. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  by  law  from  public  disclosure, 
should  submit  one  complete  copy  of  the 
document,  as  well  as  two  copies  from 
which  the  information  claimed  to  be 
confidential  has  been  deleted.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
determination- 

B.  Public  Hearing 

1.  Request  to  Speak  Procedures 

A  public  hearing  on  the  proposed  rule 
will  be  held  at  the  time  and  place 
indicated  in  the  DATES  and  ADDRESSES 
Sections  of  this  notice.  Any  person  who 
has  an  interest  in  the  proposed  rule  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  rule  may  request  an 
opportimity  to  make  an  oi^ 
presentation.  A  request  to  speak  at  the 
public  hearing  should  be  addressed  to 
the  address  and  phone  number 
indicated  at  the  beginning  of  this  notice. 
The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and,  if  appropriate,  state 
why  the  person  is  a  proper 
representative  of  the  group.  The  person 
should  also  provide  a  phone  niunber 
where  he  or  she  may  be  reached  during 
the  day.  Each  person  selected  to  be 
heard  will  be  notified  by  EXDE  as  to  the 
approximate  time  they  will  be  speaking. 
Six  copies  of  the  speaker's  statement 
should  be  submitted  at  the  hearing.  In 
the  event  any  person  wishing  to  testify 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  DOE. 


2.  Conduct  of  the  Hearing 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  procedures  governing 
the  conduct  of  the  hearing.  The  length 
of  each  presentation  will  be  limited  to 
10  minutes  or  based  on  the  number  of 


persons  requesting  an  opportunity  to 
speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  It  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  section  501  of  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7191. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  or  clarifying 
statement.  The  statements  will  be  given 
in  the  order  in  which  the  initial 
statements  were  made  and  wdll  be    ' 
subject  to  time  limitations. 

Any  further  procedural  rules  needed 
for  proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  by  DOE  and  made  available  as 
part  of  the  administrative  reccmi  for  this 
rulemaking.  It  will  be  on  file  for 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room  at  the 
address  indicated  at  the  beginning  of 
this  notice. 

If  TXyE  must  cancel  the  public 
hearing,  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 
Acttial  notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak.  The  hearing  date  may  be 
canceled  in  the  event  no  member  of  the 
public  requests  the  opport\mity  to  make 
an  oral  presentation. 

List  of  Subjects  in  10  CFR  Part  436 

Energy  conservation.  Federal 
buildings  and  facilities. 

Issued  in  Washington,  DC  on  August  3, 
1995 
Ouiatiiie  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  out  in  the 
preamble,  10  CFR  part  436,  is  proposed 
to  be  amended  as  follows: 

PART  43fr-FCDERAL  ENERGY      . 
MANAGEMENT  AND  PLANNING       '   . 
PROGRAMS 

1.  The  authority  citation  for  Part  436 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  6361: 42  U.S.C.  8251- 
8261;  and  E.0. 11912. 

2.  Section  436.1  is  revised  as  follows: 

f436.1    Scope. 

This  part  sets  forth  the  rules  for 
Federal  energy  management  and 
planning  programs  to  reduce  Federal 
energy  consumption  and  to  promote  life 


cycle  cost  effective  investments  in 
building  energy  systems,  building  water 
systems  and  energy  and  water 
conservation  measures  for  Federal 
buildings. 

3.  Section  436.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1436.2   Qanaral  oblaettvaa. 

•  •        •       •        • 

(b)  To  promote  the  methodology  and 
procedures  for  conducting  life  cycle  cost 
analyses  of  proposed  investments  in 
building  energy  systems,  building  water 
systems  and  energy  and  water 
conservation  measures;  and 

*  •        •        •        * 

4.  Section  436.10  is  revised  to  read  as 
follows: 

1436.10  PurpoM. 

This  subpart  establishes  a 
methodology  and  procedures  for 
estimating  and  comparing  the  life  cycle 
costs  of  Federal  buildings,  for 
determining  the  life  cycle  cost 
efiiectiveness  of  energy  conservation 
measures  and  water  conservation 
meastues,  and  for  rank  ordering  life 
cycle  cost  effective  measures  in  order  to 
design  a  new  Federal  building  or  to 
retrofit  an  existing  Federal  building.  It 
also  establishes  the  method  by  which 
efficiency  shall  be  considered  when 
entering  into  or  renewing  leases  of 
Federal  building  space. 

5.  Section  436.11  is  amended  by: 
(a)  Revising  the  definitions  of 

component  price.  Federal  building,  life 
cycle  cost,  replacement  cost,  retrofit, 
and  salvage  value,  and  (b)  adding 
definitions  for  building  water  system, 
non-water  operation  and  maintenance 
costs,  and  water  conservation  measures. 

1436.11  DaflnMona. 

•  •        •        *        • 

Building  water  system  means  a  water 
cxinservation  measure  or  any  portion  of 
the  structtire  of  a  building  or  any 
mechanical,  electrical,  or  other 
functional  system  supporting  the 
building,  the  nature  or  selection  of 
which  for  a  new  building  influences 
rignificantiy  the  cost  of  water 
consiuned. 

Component  price  means  any  variable 
sub-element  of  the  total  charge  for  a  fuel 
or  energy  or  water,  including  but  not 
limited  to  such  charges  as  "demand 
charges,"  "off-peak  charges"  and 
"seasonal  charges." 

*  •        •        •        • 

Federal  building  means  an  energy  or 
water  conservation  measure  or  any 
building,  structure,  or  facility,  or  part 
thereof,  including  the  associated  energy 
and  water  consuming  support  systems, 
which  is  constructed,  renovated,  leased. 


or  purchased  in  whole  or  in  part  for  use 
by  the  Federal  Government.  Such  term 
also  means  a  collection  of  such 
buildings,  structures,  or  facilities  and 
the  energy  and  water  consuming 
support  systems  for  such  collection. 

•  *        •        •        • 

Lifo  Cycle  Cost  means  the  total  cost  of 
owning,  operating  and  maintaining  a 
building  over  its  useful  life  (including 
its  fuel  and  water,  energy,  labor,  and 
replacement  components),  determined 
on  the  basis  of  a  systematic  evaluation 
and  comparison  of  alternative  building 
systems,  except  that  in  the  case  of 
leased  buildings,  the  life  cycle  cost  shall 
be  calculated  over  the  effective 
remaining  term  of  the  lease. 

•  •        •        •        • 

Non-water  operation  and 
maintenance  costs  means  material  and 
labor  cost  for  routine  upkeep,  repair  and 
operation  exclusive  of  water  cost. 

*  •        •        •        * 

Replacement  costs  means  future  cost 
to  replace  a  btiilding  energy  system  or 
biulding  water  system,  an  energy  or 
water  conservation  measure,  or  any 
component  thereof. 

Retrofit  means  installation  of  a 
building  energy  system  or  building 
water  system  alternative  in  an  existing 
Federal  building. 

Salvage  value  means  the  value  of  any 
biulding  energy  system  or  building 
water  system  removed  or  replaced 
during  the  study  period,  or  recovered 
through  resale  or  remaining  at  the  end 
of  the  study  period. 

*  •        •        •        * 

Water  conservation  measures  means 
measures  that  are  applied  to  an  existing 
Federal  building  that  improve  the 
efficiency  of  water  use,  reduce  the 
amoimt  of  water  for  sewage  disposal 
and  are  life  cycle  cost  effective  and  that 
involve  water  conservation, 
improvements  in  operation  and 
maintenance  efficiencies,  or  retrofit 
activities. 

6.  Section  436.13  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b)  and  paragraph 
(b)(2)  to  read  as  follows: 

1436.13    Presuming  coat  aftacttvanasa 
results. 

(a)  U  the  investment  and  other  costs 
for  an  energy  or  water  conservation 
measure  considered  for  retrofit  to  an 
existing  Federal  building  or  a  building 
energy  system  or  building  water  system 
considered  fOT  incorporation  into  a  new 
building  design  are  insignificant,  a 
Federal  agency  may  presiune  that  such 
a  system  is  life  cycle  cost-effective 
without  further  analysis. 

(b)  A  Federal  agency  may  presume 
that  an  investment  in  an  energy  or  %vater 


conservatioa  measure  retrofit  to  an 
existing  Federal  building  is  not  life 
cycle  cost-effective  for  Federal 
investment  if  the  Federal  building  i 


(2)  Occupied  imder  a  lease  which 
includes  the  cost  of  utilities  in  the  rent 
and  does  not  provide  a  pass  through  of 
energy  or  water  savings  to  the 
government;  or 

8.  Section  436.14  is  amended  by 
revising  paragraphs  (b)(1),  (c), 
introduct(»y  text  of  (d)(2).  (e)  and  (g)  as 
follows: 

§436.14    MslttodoloylCBl  aaaumptkHw. 


(b)'  •  * 

(1)  If  the  Federal  agency  is  using 
component  prices  imder  §  436.14(c). 
that  agency  may  use  corresponding 
component  escalation  rates  provided  by 
the  energy  or  water  supplier. 

•  •        •        •        • 

(c)  Each  Federal  agency  shall  assume 
that  the  price  of  energy  or  water  ki  the 
base  year  is  the  actual  price  charged  tot 
energy  or  water  delivered  to  the  Federal 
building  and  may  use  actual  component 
prices  as  provided  by  the  energy  or 
water  supplier. 

(d)*  ^* 

(2)  For  determining  the  life  cycle  costs 
or  net  savings  of  mutually  exclusive 
alternatives  for  a  given  building  energy 
system  or  building  water  system  (e.g., 
alternative  designs  for  a  particular 
system  or  size  of  a  new  or  retrofit 
bmlding  energy  system  or  building 
water  system),  a  uniform  study  period 
for  all  alternatives  shall  be  assumed 
which  is  equal  to — 

(e)  Each  Federal  agency  shall  asstune 
that  the  expected  fife  of  any  building 
energy  system  or  building  water  syston 
is  the  period  of  service  without  major 
renewal  or  overhaul,  as  estimated  by  a 
qualified  engineer  or  architect,  as 
appropriate,  or  any  other  reliable  source 
except  that  the  period  of  service  of  a 
biulding  energy  or  water  system  shall 
not  be  deemed  to  exceed  the  expected 
life  of  the  owned  building,  or  the 
effective  remaining  term  of  the  leased 
building  (taking  into  account  renewal 
options  likely  to  be  exercised). 

•  •        •        •        • 

(g)  Each  Federal  agency  may  assume 
that  energy  or  water  costs  and  non-fuel 
or  non-water  operation  and 
maintenance  costs  begin  to  accrue  at  the 
begiiming  of  the  base  year  or  when 
actually  projected  to  occur. 

•  *        •        «        • 

8.  Section  436.16  is  amended  by 
revising  the  section  heading, 
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redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  and  by  adding  a 
new  paragraph  (b)  as  follows: 

§  436.1 6    Establishing  non-fuel  and  non- 
wstsr  cost  categories. 

•  •        *        •        • 

(b)  The  relevant  non-water  cost 
categories  are — 

(1)  Investment  costs; 

(2)  Non-water  operation  and 
maintenance  cost; 

(3)  Replacement  cost;  and 

(4)  Salvage  value. 

•  *        •        •        • 

9.  Section  436.17  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 


S43S.17    Establishing  energy  or  water  cost 
data. 

(c)  Each  Federal  agency  shall  establish 
water  costs  in  the  base  year  by 
multiplying  the  total  units  of  water  used 
in  the  base  year  by  the  price  per  unit  of 
water  in  the  base  year  as  determined  in 
accordance  vrilh  §  436.14(c). 

(d)  When  water  costs  begin  to  accrue 
in  the  base  year,  the  present  value  of 
water  costs  over  the  study  period  is  the 
product  of  water  costs  in  the  base  year 
as  established  under  §  436.17(a),  or  as 
calculated  by  computer  software 
provided  or  approved  by  DOE  and  used 
with  the  official  discount  rate  and 
assumptions  under  §  436.14.  When 
water  costs  begin  to  accrue  at  a  later 
time,  subtract  the  present  value  of  water 
costs  over  the  delay,  calculated  using 
the  uniform  present  worth  factor  for  the 
period  of  delay,  from  the  present  value 
of  water  costs  over  the  study  period  or, 
if  using  computer  software,  indicate  a 
delayed  beneficial  occupancy  date. 

10.  Section  436.18  is  amended  by 
revising  the  introductory  text  to 
paragraph  (c),  paragraph  (d),  the  first 
sentence  of  paragraph  (e)  and  paragraph 
(f)  to  read  as  follows: 

{436.18    Meaawing  cost'^lfectlvensss. 

(c)  Replacement  of  a  building  energy 
or  water  system  with  an  energy  or  water 
conservation  measure  by  retrofit  to  an 
existing  Federal  building  or  by 
substitution  in  the  design  for  a  new 
Federal  building  shall  be  deemed  cost- 
effective  if— 


conservation  measure  alternative  is 
likely  to  be  cost-effective  if  estimated 
payback  time  is  significantly  less  than 
the  useful  life  of  that  system,  and  of  the 
Federal  building  in  which  it  is  to  be 
installed. 

(e)  Mutually  exclusive  alternatives  for 
a  given  building  energy  or  water  system, 
considered  in  determining  such  matters 
as  the  optimal  size  of  a  solar  energy 
system,  the  optimal  thickness  of 
insulation,  or  the  best  choice  of  double- 
glazing  or  triple-glazing  for  windows, 
shall  be  compared  and  evaluated  on  the 
basis  of  life  cycle  costs  or  net  savings 
over  equivalent  study  periods.  *  *  * 

(f)  When  available  appropriations  will 
not  permit  all  cost-effective  energy  or 
water  conservation  measures  to  be 
undertaken,  they  shall  be  ranked  in 
descending  order  of  their  savings-to- 
investment  ratios,  or  their  adjusted 
internal  rate  of  retiun,  to  establish 
priority.  If  available  appropriations 
cannot  be  fully  exhausted  for  a  fiscal 
year  by  taking  all  budgeted  energy  or 
water  consetyation  measures  according 
to  their  rank,  the  set  of  energy  or  water 
conservation  measiues  that  will 
maximize  net  savings  for  available 
appropriations  should  be  selected. 

•        •        •        *        * 

11.  Section  436.19  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S43e.19    Ufe  cycia  coata. 


(d)  As  a  rough  measure,  each  Federal 
agency  may  detnmine  estimated  simple 
payback  time  imder  §  436.23,  which 
indicates  whether  a  retrofit  is  likely  to 
be  cost  effective  under  one  of  the  four 
calculation  methods  referenced  in 
§  436.18(c).  An  energy  or  water 


(d)  Energy  and/or  water  costs. 

12.  Section  436.21  is  revised  to  read 
as  follows: 

f  436.21    Savtnga-to-tnvestmsnt  ratio. 

The  savings-to-investment  ratio  is  the 
ratio  of  the  present  value  savings  to  the 
present  value  costs  of  an  energy  or  water 
conservation  measure.  The  numerator  of 
the  ratio  is  the  present  value  of  net 
savings  in  energy  or  water  and  non-fuel 
or  non-water  operation  and 
maintenance  costs  attributable  to  the 
proposed  energy  or  water  conservation 
measure.  The  denominator  of  the  ratio 
is  the  present  value  of  the  net  increase 
in  investment  and  replacement  costs 
less  salvage  value  attributable  to  the 
proposed  energy  or  water  conservatiim 
measure. 

13.  Section  436.22  is  revised  to  read 
as  follows: 

S436l22    Adjuslsd  imsmal  rat*  of  return. 

The  adjusted  internal  rate  of  return  is 
the  overall  rate  of  return  on  an  energy 
or  water  conservation  meas\u«.  It  is 
calculated  by  subtracting  1  from  the  Nth 
root  of  the  ratio  of  the  terminal  value  of 
savings  to  the  present  value  of  costs, 
where  N  is  the  number  of  years  in  the 


study  period.  The  numerator  of  the  ratio 
is  calculated  by  using  the  discoimt  rate 
to  compound  forward  to  the  end  of  the 
study  period  the  yearly  net  savings  in 
energy  or  water  and  non-fuel  or  non- 
water  operadon  and  maintenance  costs 
attributable  to  the  proposed  energy  or 
water  conservation  measure.  The 
denominator  of  the  ratio  is  the  present 
value  of  the  net  increase  in  investment 
and  replacement  costs  less  salvage  value 
attributable  to  the  proposed  energy  or 
water  conservation  measure. 

14.  Section  436.23  is  revised  to  read 
as  follows: 

§  436.23    Estimatad  sintple  paytMck  tlma. 

The  estimated  simple  payback  time  is 
the  number  of  years  required  for  the 
cumulative  value  of  energy  or  water  cost 
savings  less  futiue  non-fuel  or  non- 
water  costs  to  equal  the  investment 
costs  of  the  building  energy  or  water 
system,  without  consideration  of 
(Uscoimt  rates. 

15.  Section  436.24  is  amended  by 
revising  the  last  sentence  in  the  Section 
as  follows: 

943624   Uncertainty  analyaaa.  > 

*  *  *  If  additional  analysis  casts 
substantial  doubt  on  the  life  cycle  cost 
analysis  results,  a  Federal  agency 
should  consider  obtaining  more  reliable 
data  or  eliminating  the  building  energy 
or  water  system  alternative. 

(FR  Doc.  95-21156  Filed  8-24-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION      . 
AGENCY 

40CFRCh.1 
[FRL-6286-4] 

Open  Marfcet  Trading  Rule  for  Ozone 
Smog  Precursors 

agency:  EnvircHunental  Protection 

Agency  (EPA). 

ACTION:  Proposed  policy  statement  and 

model  rule;  Notice  of  pubUc  hearing; 

correction. 

SUMMARY:  This  notice  contains  the  text 
of  the  proposed  model  open  market 
trading  nile  (OMTR)  for  ozone  smog 
precursors  which  was  inadvertently 
omitted  in  the  original  Federal  Reveler 
publication  on  August  3, 1995  (60  FR 
39668  (August  3, 1995)).  The  model 
OMTR  is  intended  to  serve  as  a  template 
for  State  development  of  open  market 
trading  programs.  States  that  adopt  the 
final  model  OMTR,  will  receive 
automatic  EPA  approval  of  the  State 
implementation  plan  (SIP)  revision 
containing  the  model  OMTR.  SIP 
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ravision&  containing  variations  on  the 
model  OMTR  will  he  expeditiously 
reviewed  by  EPA  in  accordance  with 
EPA's  final  policy  on  open  market 
trading. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  with  a  computer  and  a  model 
can  download  the  full  text  of  the 
preamble  and  proposed  model  rule  from 
the  Clean  Air  Act  Amendments  bulletin 
board  (under  "Recently  Signed  Rules") 
on  EPA's  Technology  Transfer  Network 
(TTN)  by  calling  919-541-5742  or 
Internet  access  via  TELNET 
ttnbb8.rtpnc.epa.gov.  For  TTN 
assistance  call  919-541-5384  between 
file  houn  of  1:00  p.m.  and  5:00  p.m. 
EST.  For  further  information  about  the 
proposed  OMTR,  contact  Nancy  A. 
Mayer,  U.S.  EPA,  MD-15,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  919-541-5390,  fax  919-541- 
0839;  or  Scott  L.  Mathias,  U.S.  EPA, 
MD-15,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  919-541- 
5310,  fax  919-541-0839. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  the  ptoposed  model  open 
market  trading  rule  for  ozone  smog 
precursors  are  listed  in  the  following 
outline: 

L  Purpose 

n.  Definitions 

m.  General  Rules  for  Generatioii  and  Use 

A.  General  Rule 

B.  Government  Approvals 
C  Market  Participation 

D.  Time  of  Use 

E.  Limited  Authorization  to  Emit 

IV.  DER  Generation 

A.  CompuUtion  of  DER's 

1.  General  Rule 

2.  Areas  with  Approved  Attainment 
Demonstrations  or  Maintenance  Plans 
(Optional) 

3.  Sources  Subject  to  Emissions  Caps 

4.  Sources  Subject  to  Multiple  Emissions 
Limitations 

5.  Protocols 

B.  Limitations  on  Generation 

C  Notice  and  Certification  of  Generation 

1.  General  Rul& 

2.  Required  Iniormation 

3.  Certification  Under  Penalty  of  Law 

V.  DER  Use 

A.  Time  of  Acquisition 

B.  Sufficiency 

C.  Operating  Permits 

D.  Environmental  Contribution 

E.  Compliance  Calculation 

F.  Notice  of  Intent  to  Use  DER's 

1.  General  Rule 

2.  Required  Information 

G.  Notice  and  Certification  of  Use 

1.  Genera)  Rule 

2.  Required  Information 

3.  Certification  Under  Penalty  of  Law 
H.  Use  Limitations 

VI.  Geographic  Scope  of  Trading 

A.  General  Rule 

B.  Geographic  Scope 
1.  NOx  DER's 


2.  VOC  DER's 

C  Interstate  Trading 
Vn.  Recordkeeping  and  Public  Availability 

A  Recordkeeping 

B.  Public  Availability 
Vin.  Protocol  Development  and  Approval 

A.  General  Rule 

B.  USEPA-Approved  Protocols 
C  Protocol  Elements 

D.  Emission  Quantification  Methods 
DC  DER  Use  for  NSR  and  Conformity 
Purposes 

A.  General  Rule 

B.  Specific  Requirements  for  NSR 

X.  Program  Audits 

XI.  Enforcement 

A.  Compliance  Burden 

B.  Violation  Day  Definition  for  User  Source 
Excess  Emissions 

I.  Purpose 

.  To  establish  a  process  whereby 
sources  may  generate  and  use  discrete 
emission  reductions  for  ccHnpliance 
with  VOC  and  NOx  requirements  in  the 
Act  while  complying  with  all  other 
applicable  requirements  of  the  Act 

n.  Definitions 

Terms  not  defined  in  this  part  shall 
have  the  meaning  given  in  the  Act  and 
EPA  regulations  (40  CFR)  (or  State 
citations]. 

Act  means  the  Clean  Air  Act  as 
amended  in  1990. 

Activity  level  means  the  amount  of 
activity  at  a  source  measured  in  terms 
of  production,  use,  raw  materials  input, 
vehicle  miles  traveled,  or  other  similar 
units  that  have  a  direct  correlation  with 
the  economic  output  of  the  soiut:e  and 
is  not  affected  by  changes  in  the 
emissions  rate  (i.e.,  mass  per  unit  of 
activity). 

Actual  emissions  rate  means  the 
actual  rate  of  emissions  of  a  pollutant 
fit)m  a  soiut:e.  Actual  emissions  as  of  a 
particular  date  shall  equal  the  average 
rate,  in  mass  per  unit  of  time  or  mass 
per  imit  of  activity,  at  which  the  unit 
actually  emitted  the  pollutant  during  a 
two-year  period  which  precedes  the 
particular  date  and  which  is 
representative  of  normal  source 
operation  at  a  particular  time.  A 
different  time  period  may  be  used  if  that 
is  more  representative  of  normal  source 
operation.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  houra,  production  rates,  types 
of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

Allowable  emission  rate  means  any 
emission  limit  applicable  to  a  particular 
source  including  all  Federal  and  State 
requirements  for  the  control  of 
tropospheric  ozone  and  the 
requirements  of  TiUe  IV  of  the  Act, 
including  but  not  limited  to,  all 
requirements  in  a  SIP,  the  inventories 


contained  in  any  attaiiunent  strategy, 
maintenance  demonstration  or  ROP 
plan  for  any  NAAQS  as  well  as  source- 
specific  or  soiuce-category-spedfic 
permits. 

Alternative  emission  limitation  means 
any  emission  limit  that  applies  tc  a 
specific  source  that  is  less  stringent  than 
the  limit  contained  in  the  SIP  approved 
by  the  (State  authority)  generally  for 
similar  sources. 

Applicable  emissions  inventory 
means  the  emission  inventory  that 
forms  the  basis  for  an  attainment 
demonstration  or  strategy,  a  ROP  plan, 
or  maintenance  plan  submitted  to  or 
acted  on  bv  USEPA. 

Applicable  implementation  plan  or 
applicable  SIP  means  the  portion  (or 
portions)  of  the  SIP  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110  of  the  Act, 
or  promulgated  under  section  110(c)  of 
the  Act  (Federal  implementation  plan), 
or  promulgated  or  approved  piusuant  to 
regulations  promulgated  under  section 
301(d)  of  the  Act  and  which  implements 
the  relevant  requirements  of  the  Act. 

Area  source  means  those  small  or 
diverse  stationary  source  that  are  not 
required  to  be,  and  are  not  individually 
included  in  a  stationary  sotutw 
emissions  inventory.  The  term  area 
sources  include  emissions  related  to 
consiuner  and  commercial  products. 

Attornment  area  means  any  area  of 
the  country  designated  or  redesignated 
by  EPA  at  40  CFR  part  81  in  accordance 
with  section  107(d)  of  the  Act  as 
unclassifiable  or  better  than  the  national 
ambient  air  quality  standards  for  ozone 
(or  State  may  cite  its  regulations,  or  list 
its  areas). 

Attainment  demonstration  means  the 
State  rules  that  comply  with  the 
requirement  in  section  172(c)(1), 
182(b)(1),  or  182(c)(2)  of  the  Act  to 
demonstrate  that  the  specific  emission 
reductions  included  in  the  SIP  are 
sufficient  to  attain  the  ozone  NAAQS  by 
the  date  applicable  to  the  area  [or  State 
citation  of  tiieir  plan]. 

Baseline  emission  rate  means  a 
generating  source's  actual  emissions  rate 
or  allowable  emissions  rate  considering 
all  applicable  State  and  Federal 
regulations. 

Best  available  control  technology 
(BACT)  is  as  defined  in  40  CFR  part 
51.166(b)(12)  (State  may  add  the  cite  to 
its  rules  if  they  are  USEPA-approved]. 

Conformity  purposes  means  any 
reductions  required  to  comply  with  the 
conformity  requirements  contained  in 
40  CFR  part  51.  subparts  T  and  W.  and 
part  93,  subparts  A  and  B. 

Contingency  measure  means  any 
emission  control  measure  that  is 
adopted  into  the  SIP  which  shall  be 
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implemented  whenever  there  is  a  failure 
to  meet  the  ROP  requirement  in  section 
185  of  the  Act  or  a  failure  to  attain  a 
NAAQS  as  projected  in  an  approved 
attainment  demonstration. 

Curtailment  means  a  temporary  or 
partial  reduction  in  activity  level  (e.g., 
hours  of  operation  and  process  rate).  For 
purposes  of  this  rule,  curtailment  shall 
not  include  a  reduction  in  activity  levels 
for  a  mobile  source  that  occurs  as  a 
result  of  an  activity  reduction  plan  that 
is  the  subject  of  a  USEPA  emissions 
quantification  protocol. 

Discrete  emission  reduction  (DER) 
means  an  emission  reduction  generated 
over  a  discrete  period  of  time,  and 
measured  in  weight  (e.g.,  tons). 

Emissions  cap  means  an  emissions 
limit  that  is  measured  as  mass  emissions 
per  unit  of  time. 

Emissions  unit  means  any  part  of  a 
source  that  emits  or  would  have  the 
potential  to  emit  VOC  or  NO,. 

Fuels  and  fuel  delivery  system,  for 
mobile  sources,  means  hiels  intended 
for  use  in  mobile  sources  and  the 
distribution  systems  associated  with 
those  fuels  including,  but  not  limited  to, 
pipelines,  tanker  trucks,  storage  tanks, 
and  dispenser  pumps. 

Generator  source  means  any  source 
that  generates  a  DER. 

Generation  period  means  the  period 
of  time  over  which  a  DER  is  generated. 

Lowest  achievable  emissions  rate 
(LAER)  means  the  control  technology 
defined  at  40  CFR  51.165(a)(l)(xiii)  [or 
State  may  insert  citation  to  its  rules]. 

h4aintenance  area  means  any  area 
with  a  maintenance  plan  approved 
under  section  1 75  of  the  Act  [or  State 
may  insert  the  list  of  its  areas]. 

Maintenance  plan  means  a  revision  to 
the  applicable  SIP,  meeting  the 
requirements  of  section  1 75 A  of  the  Act. 

Mobile  source  means  any  vehicle  or 
engine  used  for  on-highway  or  nonroad 
purposes,  the  mobile-source  related 
fuels  and/or  fuel  delivery  systems  used 
by  those  vehicles  or  engines.  For  the 
purpose  of  this  definition,  nonroad 
vehicles  and  engines  include  those  used 
in  marine  vessels,  locomotives,  and 
airplanes,  as  well  as  those  described  in 
the  definition  of  nonroad  contained  in 
the  Act. 

Modeling  domain  means  a  geographic 
area  covered  by  an  air  quality  model 
used  to  support  an  attaiiunent  or 
maintenance  demonstration. 
S|}ecificati(ms  for  existing  modeling 
domains  are  available  through  the 
USEPA's  Technology  Transfer  Network 
(TTN). 

National  ambient  air  quality 
standards  (SAAQS)  means  the 
standards  set  by  EPA  at  40  CFR  part  50 
under  section  109  of  the  Act. 


New  Source  Review  (NSR)  means  the 
permitting  requirements  for  major  new 
and  modified  sources  contained  in  Parts 
C  and  D  of  Title  I  of  the  Act  and  in  40 
CFR  parts  51.165,  51.166  and  part  52.21. 
[State  may  add  citations  to  SIP  rules  if 
they  are  USEPA-approved] 

Nonattainment  area  means  any  area 
designated  at  40  CFR  part  81  in 
accordance  with  section  107(d)  of  the 
Act  as  nonattainment  for  ozone. 

Normal  source  operation  means  the 
average  actual  activity  rate  of  a  source 
necessary  for  determining  the  actual 
emissions  rate  for  the  two  years  prior  to 
the  date  necessary  for  determining 
actual  emissions,  unless  some  other 
time  period  is  more  representative  of  the 
operation  of  the  soiirce.  A  source  may 
use  either  the  simple  arithmetic  mean 
(sum  of  emissions  for  12  months 
divided  by  12)  or  the  mean  plus  one 
standard  deviation  if  sufficient  data  are 
available  to  determine  die  normal 
source  operation  for  the  shorter  time 
period. 

NOi  means  oxides  of  nitrogen, 
including  nitric  oxide  (NO)  and  nitrogen 
dioxide  (NOj)  and  not  including,  for 
piirposes  of  this  rule,  nitrous  o^dde 
(N2O). 

Operator  means  the  individual  who  is 
in  control  of  or  in  charge  of  a  source 
while  it  is  in  operation.  For  all 
requirements  of  this  section,  the 
operator  is  considered  to  be  an  agent  of 
the  owner. 

Owner  means  a  person  who  claims 
lawful  possession  of  a  source  by  virtue 
of  legal  title  or  equitable  interest  therein 
which  entitles  him  to  such  possession. 

Ozone  season  means  the  portion  of 
year  when  ozone  monitoring  is  required 
to  occur  in  a  specific  geographic  area  as 
defined  in  40  CFR  part  58  appendix  D. 

Person  means  an  individual, 
corporation,  partnership,  association. 
State,  municipality,  firm,  political 
subdivision  of  a  State,  and  any  a^ncy, 
department,  or  instrumentality  of  the 
United  States  and  any  officer,  agent,  or 
employee  thereof. 

Protocol  means  a  replicable  and 
workable  method  to  estimate  the  mass 
of  emissions  reductions,  or  the  amoimt 
of  DER's  needed  for  compliance,  that 
meets  USEPA's  approval  criteria. 

Quantifiable  means  that  the  quantity 
of  emission  reductions  can  be  measiired 
or  estimated  by  accurate  and  replicable 
techniques.  These  techniques  shall  be  at 
least  as  accurate  and  replicable  as  the 
techniques  accepted  by  the  USEPA  for 
SIP  piuposes,  where  accepted 
techniques  exist. 

Rate  of  progress  (ROP)  plan  means  a 
SIP  providing  for  the  incremental 
emission  reductions  required  by  section 


182(b)(1)  and  182(c)(2)(B)  of  the  Act  [or 
State  may  insert  the  cite  for  its  plans]. 

Shutdown  means  the  permanent 
cessation  of  the  activity  that  results  in 
emissions  at  all  or  part  of  a  soiut».  For 
purposes  of  this  rule,  scrappage  of 
mobile  sources  is  not  considered  a 
shutdown. 

Source  means  any  mobile,  area,  or 
stationary  source. 

State  means  State,  local  government, 
or  Indian-governing  body. 

State  implementation  plan  (SIP) 
means  a  plan  developed  by  an 
authorized  governing  body,  including  a 
State,  local  government,  and  Indian- 
governing  body,  as  required  under  Titles 
I  and  II  of  the  Act,  and  approved  by  the 
USEPA. 

Stationary  source  means  any  building, 
structure,  facility  or  installation  which 
emits  or  may  emit  any  air  pollutant 
subject  to  regulation  imder  the  Act. 
Building,  structure,  facility  or 
installation  includes  all  pollutant 
emitting  activities  that  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  common 
centred  of  the  same  person  (or  persons 
tmder  common  control). 

Surplus  emission  reduction  means,  in 
general,  any  emission  reduction  that  is 
not  otherwise  required  of  a  source.  Any 
emission  reduction  that  complies  with 
sections  IV(A)  and  IV(B)  is  considered 
surplus  for  purposes  of  this  rule. 

Use  period  means  the  period  of  time 
over  which  the  user  source  apphes  the 
DER's  to  an  applicable  emission 
reduction  requirement. 

USEPA  means  the  United  States 
Environmental  Protection  Agency. 

User  source  means  any  source  that 
seeks  to  use  DER's  to  comply  with  an 
applicable  emission  reduction 
requirement. 

Volatile  organic  compounds  (VOC) 
means  all  emissions  included  at  40  CFR 
part  51.100(s)  as  measured  by  a  USEPA 
test  method  [or  State  may  insert  citation 
to  its  definition]. 

m.  General  Rules  for  Generation  and 
Use 

(A)  General  Rule.  Except  as  provided 
under  section  IV(B),  any  soiuce  may 
generate  a  DER  by  reducing  emissions, 
in  the  amoimt  determined  under  section 
IV(A).  DER  generators  must  ensure  that 
DER's,  are  real,  properly  quantified,  and 
surpliis. 

(B)  Governmental  Approvals.  No  prior 
Federal,  State,  or  local  governmental 
approval  is  necessary  for  the  use  of 
DER's,  except  for  DER's  that  are  used  for 
NSR  offsets,  in  which  case  State 
approval  pursuant  to  an  approved  NSR 
rule  is  required. 
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(C)  Market  Participation.  Any  person 
may,  at  any  time,  transfer,  buy,  sell, 
trade,  or  otherwise  convey  DER's  to 
another  person  in  any  manner  in 
accordance  with  the  laws  of  [State]. 

(D)  Time  of  Use.  DER's  may  be  used 
any  time  after  the  State  has  received  the 
Notice  and  Certification  of  Generation 
purauant  to  section  IV(C). 

(E)  Limited  Authorization  To  Emit.  A 
DER  created  imder  this  rule  is  a  limited 
authorization  to  emit  NOx  and/or  VOC 
in  accordance  with  the  provisions  of 
this  rule  and  the  Act  as  well  as 
regulations  promulgated  thereunder.  A 
DER  does  not  constitute  a  prop«ty 
right.  Nothing  in  this  rule  shall  be 
construed  to  limit  the  authority  of  the 
[State  authority]  or  the  United  States  to 
terminate  or  liiinit  such  authorization. 

IV.  DER  Generation 

(A)  Computation  of  DER's 

(1)  General  Rule.  The  amount  of 
DER's  shall  be  the  difference  between — 

(a)  The  amount  of  VOC  or  NOx 
emissions  that  would  have  been  emitted 
during  the  generation  period  based  on 
actual  activity  levels  during  that  period 
and  the  lower  of  (i)  the  lowest 
applicable  allowable  emissions  rate,  or 
(ii)  the  actual  emissions  rate  based  on 
normal  soiuce  operation,  and 

(b)  The  amoimt  of  actual  emissions 
during  the  generation  period  based  on 
actual  activity  levels  during  that  period. 

(2)  [States  may  delete  this  paragraph 
at  their  discretion]  Areas  with  Approved 
Attainment  Demonstrations  or 
Maintenance  Plans.  In  an  area  with  a 
USEPA-approved  attainment 
demonstration  or  maintenance  plan,  the 
amount  of  DER's  shall  be  the  difference 
between — 

(a)  The  amount  of  VOC  or  NOx 
emissions  that  would  have  been  emitted 
during  the  generation  period  based  on 
actual  activity  levels  during  that  period 
and  the  lowest  applicable  allowable 
emissions  rate,  and 

(b)  The  amount  of  emissions,  during 
the  generation  period  based  on  actual 
activity  levels  during  that  period. 

(3)  Sources  Subject  to  Emissions  Caps. 

(a)  For  purposes  of  subsection[s]  (1) 
[and  (2)]  of  this  section,  the  term 
"allowable  emissions  rate"  includes  a 
source's  allowable  amount  of  total 
emissions  for  the  generation  period,  as 
may  be  specified  in  that  source's 
Federally  enforceable  operating  permit, 
in  the  Sff,  or  included  with  respect  to 
that  source  in  the  attainment 
demonstration  or  maintenance  plan  (or 
the  emissions  inventory  that  forms  the 
basis  for  such  demonstration  or  plan). 

(b)  For  sources  subject  to  this 
subsection,  if  the  generation  period 


differs  from  the  period  of  the  emissions 
cap,  the  allowable  emissions  rate  for  the 
generation  period  shall  be  adjusted  to 
reflect  the  proportion  of  the  generation 
period  to  the  period  of  the  emissions 
cap. 

(c)  Amounts  determined  under 
subsection[s]  (1)  [and  (2)]  of  this  section, 
must  be  adjusted  to  the  extent  necessary 
to  exclude  emission  reductions  resulting 
from  shutdowns  or  curtailments. 

(4)  Sources  Subject  to  Multiple 
Emissions  Umitations.  If  a  source  is 
subject  to  multiple  emissions 
limitations,  the  amount  of  DER's  shall 
be  determined  by  reference  to  the 
emissions  limitation  that  results  in  the 
least  amoimt  of  DER's. 

(5)  Protocols.  The  amount  of  DER's 
must  be  calculated  using  quantification 
protocols  that  meet  the  requirements  of 
section  Vm. 

(B)  Limitations  on  Generation.  A  DER 
shall  not  be  formed  by  emissions 
reductions  of  activities  or  source 
categories  identified  in  this  subsection: 

(1)  Shutdowns; 

(2)  Curtailments; 

(3)  Modification  or  discontinuation  of 
any  activity  that  is  otherwise  in 
violation  of  any  Federal,  State  or  local 
law; 

(4)  Emissions  reductions  required  to 
comply  with  any  provision  under  the 
Act  for  control  of  tropospheric  ozone 
and  Title  TV  of  the  Act,  including  but 
not  limited  to — 

(a)  Administrative  ordere  issued 
pursuant  to  enforcement  actions. 

(b)  Any  provision  of  a  Federal 
implementation  plan. 

(c)  Requirements  for  ROP  or 
attainment  of  the  ozone  NAAQS. 

(5)  Emission  reductions  of  hazardous 
air  pollutants,  as  defined  in  section  112 
of  the  Act,  from  application  of  a 
standard  promulgated  under  section  112 
of  the  Act. 

(6)  Reductions  credited  or  used  under 
any  other  emissions  trading  program, 
including  any  mobile  source  averaging, 
banking,  and  trading  program. 

(7)  Emission  reductions  occurring  at  a 
source  which  received  an  alternative 
emission  limitation  to  meet  a  State 
RACT  requirement,  except  to  the  extent 
that  the  emissions  are  reduced  below 
the  level  that  would  have  been  required 
had  the  alternative  emission  limitation 
not  been  issued. 

(8)  Emission  reductions  generated 
prior  to  the  start  of  the  ozone  season  in 
1995. 

(9)  Any  source  subject  to  a  RACT 
limit  pursuant  to  the  Act,  but  with 
respect  to  which  the  State  has  not 
determined  the  RACT  limit,  until  the 
State  determines  RACT  through  a 
permit  or  SIP  approval  action. 


(C)  Notice  and  Certification  of 
Generation. 

(1)  General  Rule.  The  owner  or 
operator  of  a  generator  source  shall 
provide  a  Notice  and  Certification  of 
Generation  to  (State  authority): 

(a)  No  later  than  90  days  after  the  DER 
generation  activity  was  completed, 

(b)  One  year  after  the  first  day  of  the 
generation  period  (and  at  least  annually 
thereafter),  or 

(c)  Prior  to  the  first  day  of  the  use 
period,  whichever  is  sooner. 

The  Notice  and  Certification  of 
Generation  shall  be  publicly  available 
pursuant  to  section  VII(B). 

(2)  Required  Information.  The  Notice 
and  Certification  of  Generation  shall 
include  the  following  information, 
submitted  on  [State  form ]: 

(a)  For  stationary  source  reductions, 
identifying  information,  including — 

(i)  The  name  and  address  of  the 
generator,  and 

(ii)  The  name  of  the  owner  and/or 
operator  of  the  generator  source. 

(b)  For  mobile  sources  related 
reductions,  identifying  information  as 
required  in  the  applicable  USEPA 
approved  protocol  or  described  in 
USEPA  guidance  on  protocols. 

(c)  The  generation  period  and  the 
unique  serial  numbers  assigned  by  the 
[State  authority]  to  each  ton  of  DER's. 

(d)  A  brief  description  of  the 
generation  activity. 

(e)  The  amount  of  DER's  generated 
during  the  ozone  season  and  the  amount 
of  DER's  generated  during  other  parts  of 
theyear. 

(f)  The  protocols  that  were  used  to 
calculate  and  document  the  DER's. 

(g)  Information  on  all  the  generator 
source's  applicable  allowable  emission 
rates. 

(h)  A  statement  that  the  reductions 
were  calculated  in  accordance  with 
section  IV(A). 

(i)  A  statement  that  the  DER's  were 
not  generated  in  whole  or  in  part  from 
actions  prohibited  pursuant  to  section 
IV(B). 

(j)  For  each  source  subject  to  reporting 
toxic  chemical  releases  for  the 
Community  Right-to-Know  provisions 
under  40  CFR  part  372,  the  estimated 
amount  of  hazardous  air  pollutants,  as 
defined  below,  emitted  to  the  air  as  the 
result  of  the  generation  of  the  DEK 

(i)  A  pollutant  shall  be  reported  undm- 
this  paragraph,  only  if  it  is  listed  both 
in  40  CFR  372.65  and  section  112(b)  of 
the  Act,  and  a  chemical  which  the 
source  is  reporting  or  expects  to  report 
under  40  CFR  part  372  for  the  calendar 
year  in  which  the  DER  was  generated. 

(ii)  The  requirements  in  40  CFR 
373.30(b)  shall  be  followed  for  the 
notice. 
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(iii)  The  exemptions  listed  in  40  CFR 
372.38  for  determining  the  amount  of 
release  to  be  reported  imder  40  CFR 
372.30  shall  also  be  exemptions  for 
determining  the  amoimt  emitted  under 
this  section. 

(iv)  The  notice  shall  include: 

((A))  The  name  and  CAS  number  (if 
applicable)  of  the  chemical  reported; 

((B)}  If  the  chemical  identity  is 
claimed  trade  secret  under  40  CFR  372, 
a  generic  name  for  the  chemical  as 
reported  under  40  CFR  372.85(b)(ll); 

((C))  A  mixture  component  identity  if 
the  chemical  identity  is  not  known;  and 

((D))  An  estimate  of  total  air 
emissions,  in  poimds,  for  the  relevant 
time  period  of  DER  generation.  Releases 
of  less  than  1,000  pounds  may  be 
indicated  in  ranges. 

(3)  Certification  Under  Penalty  of 
Law.  Any  Notice  and  Certification  of 
Generation  submitted  pursuant  to  thia 
subsection  shall  ccmtain  certification 
under  penalty  of  law  by  a  responsible 
official  of  the  generator  source  of  truth, 
accuracy  and  completeness.  This 
certification  shall  state  that  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  dociunent  are  true, 
accurate  and  complete. 

V.  DER  Use 

(A)  Time  of  Acquisition.  DER's  may 
not  be  used  unless  they  are  acquired  by 
the  user  source  before  the  compliance 
period  for  which  the  specific  DER's  are 
to  be  used. 

(B)  Sufficiency.  The  user  source  must 
hold  sufficient  DER's  to  cover  its 
compliance  obligation  at  all  times. 

(C)  Operating  Permits. 

(1)  For  sources  subject  to  the 
requirement  to  obtain  a  permit  imder  a 
Federally  approved  operating  permit 
program,  the  permit,  when  issued  or 
revised,  shall  authorize  the  use  of  DER's 
for  compliance  purposes. 

(2)  The  Notices  of  Intent  to  Use  DER's 
and  Notice  and  Certification  of  Use  shall 
be  stored  with  the  user  source's 
operating  permit,  if  applicable. 

(D)  Environmental  Contribution.  At 
the  time  of  use,  DER  users  shall 
permanently  retire  ten  percent  of  all 
DER's  dedicated  to  that  particular  use. 
That  is,  the  amount  of  DER's  required  to 
demonstrate  compliance  equals  the 
source's  calculated  need  divided  by  0.9. 

(E)  Compliance  Calculation.  The 
amoimt  of  DER's  needed  to  demonstrate 
compliance  shall  be  the  difference 
between — 

(1)  The  actual  emissions  expressed  in 
units  of  mass  or  the  alternative  limit 
•under  which  the  source  will  operate, 
and 


(2)  The  allowable  emissions  based  on 
actual  activity  levels  expressed  in  units 
of  mass. 

(F)  Notice  of  Intent  to  Use  DER's. 

(1)  General  Rule.  DER's  may  be  used 
only  if  the  owner  or  operator  of  the  user 
source  submits  to  (State  authority]  a 
Notice  of  Intent  to  Use  DER's.  The 
Notice  of  Intent  to  Use  DER's  shall  be 
submitted^t  least  30  days  before  the 
intended  use  pwiod  be^s,  and  at  least 
annually  if  the  use  period  is  greater  than 
one  year.  The  Notice  of  Intent  to  Use 
DER's  shall  be  made  publicly  available 
pursuant  to  section  VII(B). 

(2)  Required  Information.  The  Notice 
of  Intent  to  Use  DER's  shall  include  the 
following  information  submitted  on 
(State  form ): 

(a)  The  name  and  location  of  the  user. 

(b)  The  emissions  unit  or  application 
name,  the  permit  or  identification 
number  (if  applicable),  and  the 
applicable  pollutant. 

(c)  The  applicable  State  and  Federal 
reqiiirements  that  the  DER's  will  be 
used  to  comply  with  and  the  intended 
use  period. 

(d)  A  copy  of  the  Notice  and 
Certification  of  Generation  submitted  by 
the  generator  source  to  the  State. 

(e)  The  emission  quantification 
protocols  that  will  bo  used  to  document 
the  amoimt  of  DER's  needed  to 
demonstrate  compliance. 

(f)  For  each  source  subject  to  reporting 
toxic  chemical  releases  for  the 
Commimity  Right-to-Know  provisions 
under  40  CFR  part  372,  the  estimated 
amount  of  hazardous  air  pollutants 
expected  to  be  emitted  to  the  air  as  the 
result  of  the  use  of  the  DER's  to  meet  the 
otherwise  applicable  requirements.  The 
estimated  amount  shall  include 
expected  emissions  increases  and  any 
expected  forgone  emission  reductions 
due  to  use  of  the  DER's  instead  of  non- 
DER  compliance  with  otherwise 
applicable  requirements.  The  same 
procedures  shall  be  followed  as  for  the 
similar  requirements  under  the  Notice 
and  Certification  of  Generation  (see 
section  IV(C)(2)(j)). 

(G)  Notice  and  Certification  of  Use. 

(1)  General  Rule.  The  owner  or 
operator  of  a  user  source  shall  submit  to 
[State  authority]  a  Notice  and 
Certification  of  Use  that  contains  the 
information  described  in  paragraph  (2) 
of  this  subsection  within  90  days  after 
the  end  of  the  use  period  or  one  year 
after  the  beginning  of  the  use  period, 
whichever  is  sooner.  The  owner  or 
operator  of  a  user  source  shall  provide 
the  required  information  for  each 
increment  of  DER's  used  over  a  time 
period  not  to  exceed  one  year.  The 
Notice  and  Certification  of  Use  shall  be 


made  publicly  available  pursuant  to 
section  VII(B). 

(2)  Required  Information.  The  Notice 
and  Certification  of  Use  shall  include 
the  following  information  submitted  on 
[State  form ]: 

(a)  The  name  and  location  of  the 
owner  or  operator  of  the  user  source. 

(b)  The  date(s)  on  which  the  DER's 
were  acquired. 

(c)  The  amoimt  of  DER's  used  and  the 
associated  serial  numbers  assigned  by 
the  [State  authority). 

(d)  The  use  period. 

(e)  The  applicable  State  and  Federal 
requirements  that  the  DER's  were  used 
to  comply  with. 

(!)  The  emissions  quantification 
protocols  that  were  used  to  calculate  the 
amount  of  DER's  required  to 
demonstrate  compliance  and 
documentation  for  the  compliance 
calculation  under  subsection  (E)  of  this 
section. 

(g)  A  statement  that  due  diligence  was 
made  to  verify  that  the  DER's  were  not 
previously  used,  not  generated  as  a 
result  of  actions  prohibited  under  this 
repilation  or  other  provisions  of  law. 

Qi)  A  statement  that  the  DER's  were 
not  used  in  a  manner  prohibited  under 
this  regulation  or  other  provisions  of 
law. 

(i)  A  copy  of  the  relevant  Notice  and 
Certification  of  Generation. 

(j)  For  each  source  subject  to  reporting 
toxic  chemical  releases  for  the 
Community  Right-to-Know  provisions 
under  40  CFR  part  372,  the  estimated 
amount  of  hazardous  air  pollutants 
emitted  to  the  air  as  the  result  of  the  use 
of  the  DER  to  meet  otherwise  applicable 
requirements.  The  estimated  amount 
shall  include  emissions  increases  and 
any  forgone  emission  reductions  due  to 
use  of  DER's  instead  of  non-DER 
compliance  with  otherwise  applicable 
requirements.  The  same  procedures 
shall  be  followed  as  the  similar 
requirement  under  the  Notice  and 
Certification  of  Generation  (see  section 
IV(C)(2)(j)). 

(3)  Certification  Under  Penalty  of 
Law.  Any  Notice  and  Certification  of 
Use  submitted  pursuant  to  this 
regulation  shall  contain  certification 
under  penalty  of  law  by  a  responsible 
official  of  truth,  accuracy  and 
completeness.  This  certification  shall 
state  that  based  on  information  and 
belief  formed  after  reasonable  inquiry, 
the  statements  and  information  in  the 
document  and  in  referenced  documents 
attached  are  true,  accurate  and 
complete. 

(Hj  Use  Limitations.  DER's  may  not  be 
used — 

(1)  Before  acquisition  by  the  user  of 
the  DER's; 
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(2)  For  netting  or  other  means  to  avoid 
the  applicability  of  NSR  requirements; 

(3)  For  NSR  offsets  or  conformity 
purposes  unless  the  requirements  of 
section  IX  are  met; 

(4)  To  meet  Act  requirements  for  new 
source  performance  standards  (NSPS) 
under  section  111;  lowest  achievable 
emission  rate  (LAER)  standards  under 
section  173(a)(2);  best  available  control 
technology  (BACT)  standards  under 
section  165(a)(4);  hazardous  air 
pollutant  (HAP)  standards  under  section 
112;  standards  for  solid  waste 
combustion  under  section  129; 
requirements  for  a  vehicle  inspection 
and  maintenance  program  under 
sections  182(b)(4)  or  (c)(3);  requirements 
for  an  employer  trip  reduction  program 
under  section  182(d)(1)(B):  ozone 
control  standards  set  under  section  183; 
clean  fueled  fleet  requirements  under 
section  246;  motor  vehicle  emissions 
standards  under  section  202;  standards 
for  nonroad  vehicles  under  section  213; 
requirements  for  reformulated  gasoline 
under  section  211(k);  or  requirements 
for  Reid  vapor  pressure  standards  under 
section  211(h)  and  (i); 

(5)  State  motor  vehicle  emission 
standards; 

(6)  To  meet  requirements  for  one  class 
of  tropospheric  ozone  precursor  by 
using  D^'s  generated  in  a  different 
class  of  tropospheric  ozone  precursora 
(e.g..  NOx  reductions  may  not  be 
exdianged  for  VOC  increases,  or  vice- 
versa); 

(7)  To  meet  requirements  during  an 
ozone  season  unless  the  DER  was 
generated  during  an  ozone  season;  or 

(8)  To  meet  requirements  contained  in 
Title  IV  of  the  Act. 

VL  Geographic  Scope  of  Trading 

(A)  General  Rule.  (1)  In  using  DER's. 
user  sources  must  comply  with  the 
requirements  of  this  subsection  (A)  and 
the  geographic  limitations  described  in 
subsection  (B). 

(2)  DER  use  must  be  consistent  with 
modeling  analyses  contained  in  an 
approved  SIP;  however,  each  DER  use  is 
not  required  to  be  supported  by  a 
modeling  analysis  specific  to  such  use. 

(3)  No  provision  of  this  section  shall 
be  construed  to  authorize  use  of  DER's 
in  a  manner  that  interferes  with  any 
applicable  requirement  of  the  Act. 

^)  Geographic  Scope.  (1)  NOx  DER's. 
(a)  NOx  DER's  may  be  used  in  the  same 
SJP  modeling  domain  in  which  they 
were  generated. 

(b)  NOx  DER's  generated  inside  a 
'  nonattainment  or  maintenance  area  may 
be  used  outside  a  nonattainment  area, 
maintenance  area,  or  modeling  domain. 

(2)  VOC  DER's. 


(a)  VOC  DER's  may  be  used  in  a 
nonattainment  or  maintenance  area  only 
if  they  were  generated  in  the  same 
nonattainment  or  maintenance  area. 

(b)  VOC  DER's  may  be  used  in  an 
attainment  area  that  is  not  a 
maintenance  area. 

(c)  VOC  DER's  generated  inside  a 
nonattainment  or  maintenance  area  may 
be  used  outside  a  nonattainment  area, 
maintenance  area,  or  modeling  domain. 

(C)  Interstate  Trading.  DER's  may  be 
used  in  a  State  other  than  the  State  in 
which  they  were  generated  if  authorized 
representatives  of  the  two  States 
approve  a  binding  interstate  agreement 
that  is  approved  by  USEPA  as  a  SIP 
revision  for  each  State,  and  that 
contains  at  least  the  following 
provisions  that  apply  to  each  DER  use: 

(1)  The  authority  of  the  State  where 
the  generator  source  is  located  agrees  to 
provide  the  authority  of  the  State  where 
the  user  source  is  located  with  all 
relevant  information  ccmceming  the 
generator  source  and  the  DER  generation 
including,  but  not  limited  to,  emission 
limitations  and  permits  issued  to  the 
generator  source,  if  any,  as  well  as  the 
Notice  and  Certification  of  Generation 
and  supporting  documentation,  in  a 
timelymanner; 

(2)  The  authority  of  the  State  where 
the  user  source  is  located  agrees  to 
provide  the  state  where  the  generator 
source  is  located  with  all  i;plevant 
information,  including  the  Notice  of 
Intent  to  Use  DER's  and  the  Notice  and 
Certification  of  Use  and  supporting 
documentation,  in  a  timely  manner; 

(3)  The  authority  of  the  State  where 
the  generator  source  is  located  agrees  to 
notify  the  authority  of  the  State  where 
the  user  source  is  located  as  to  whether 
the  DER  has  been  used  previously;  and 

(4)  llie  authorities  of  the  States  where 
the  user  and  generator  sources  are 
located  agree  to  enforce  their  individual 
State  emission  requirements  as  modified 
by  any  valid  emissions  trades. 

Vn.  Recordkeeping  and  Pnblic 
AvailabiUty 

(A)  Recordkeeping.  The  generator 
source  shall  adequately  document  the 
protocol  and  specific  data  by  which  a 
DER  is  quantified.  Generator  sources 
shall  transfer  all  such  documentation  to 
any  transferee  at  the  time  that 
ownership  of  a  DER  is  transferred.  The 
user  source  shall  document  the  protocol 
and  specific  data  by  which  the  amount 
of  DQl's  needed  for  compliance  was 
determined.  The  user  source  shall 
maintain  all  relevant  documentation  for 
a  minJTnuTn  of  five  years  after  a  DER  is 
used  for  compliance.  Records  shall  be 
kept  with  at  least  the  same  frequency  as 
required  for  the  underlying  requirement. 


(B)  Public  Availability.  All 
information  submitted  to  the  State  for 
compliance  with  this  rule  shall  be 
available  to  the  public  under  [insert 
relevant  State  law  pertaining  to  public 
availability  of  data).  This  information 
shall  not  be  considered  confidential 
business  information. 

(1)  The  [State  offidal]  will  make  all 
notices  submitted  by  sources  pureuant 
to  this  rule  available  for  public  review. 
For  sources  with  operating  f>erniits,  the 
[State  official]  will  attach  copies  of  these 
notices  to  the  copy  of  the  operating 
permit  retained  in  the  State  offices.  For 
sources  that  do  not  have  operating 
permits,  the  [State  official]  will  make 
these  notices  available  in  a  similar 
maimer  [Cite  of  State  rule.] 

(2)  The  sources  shall  make  all 
documentation  that  supports  the  notices 
submitted  to  the  State  as  part  of  this  rule 
available  to  the  public  ("pursuant  to 
[applicable  State  regulation",  if 
applicable]). 

Vm.  Protocol  Development  and 
Approval 

(A)  General  Rule.  To  quantify  the 
amount  of  DER's  generated  ana  the 
amount  needed  for  compliance,  sources 
shall  use  quantification  protocols  in 
accordance  with  the  requirements  of 
this  section. 

(B)  USEPA-Approved  Protocols 
(Option  1).  [Option  1  or  Option  2  v»riU 
be  selected  for  the  final  model  rule.] 

(1)  If  a  USEPA-approved  protocol 
exists  for  a  given  ^plication,  it  may  be 
used. 

(2)  If  a  credit  generator  wishes  to 
deviate  to  some  extent  from  an 
approved  protocol,  or  develop  a  new 
protocol,  me  generator  must  do  so  in 
accordance  with  guidance  set  forth  by 
USEPA.  The  USEPA  approval  need  not 
be  obtained  in  advance,  however, 
USEPA  reserves  the  right  to  reject  the 
protocol  and  any  resulting  credits 
whether  or  not  tiie  protocol  was 
followed. 

(C)  USEPA-Approved  Protocols 
(Cation  2).  [Option  1  or  Option  2  will 
be  selected  for  the  final  model  rule.] 

(1)  If  an  EPA-approved  quantification 
protocol  exists  for  a  given  application, 
it  must  be  used. 

(2)  If  a  credit  generator  wishes  to 
deviate  to  some  extent  from  an 
approved  protocol,  the  credit  generator 
must  obtain  advance  approval  fiom 
USEPA 

(3)  If  an  approved  protocol  does  not 
exist,  a  new  protocol  shall  be  designed 
with  the  participation  of  affected  parties 
according  to  a  guidance  set  forth  loy 
USEPA.  The  USEPA  approval  need  not 
be  obtained  in  advance,  however, 
USEPA  reserves  the  right  to  reject  the 
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protocol  and  any  resiilting  credits 
whether  or  not  the  protocol  was 
followed. 

(C)  Protocol  Elements.  Protocols  must 
contain  methods  that  are  credible, 
workable,  enforceable,  and  replicable 
and  must  include  each  of  the  following 
elements: 

(1)  A  description  of  the  calculation 
methods  used  for  determining  the 
reductions  achieved  by  the  emissions 
controls  as  implemented; 

(2)  Estimates  of  the  accuracy  of  the 
appropriate  USEPA  test  method,  if 
available,  not  to  exceed  some  given 
value; 

(3)  A  description  of  the  recordkeeping 
program  that  permits  verification  of 
production,  materials  used,  and  use  of 
control  equipment; 

(4)  The  USEPA  test  methods  where 
available;  and 

(5)  A  requirement  for  complete, 
verifiable  records  on  production, 
materials  used  and  use  of  control 
equipment 

(D)  Emission  Quantification  Methods. 
A  protocol  may  contain  the  following: 

(1)  Emission  quantification  methods 
contained  in  an  applicable  Federally 
approved  operating  permit;  or 

(2)  Emission  quantification  methods 
approved  in  the  applicable  SIP. 

K.  DER  Use  for  NSR  and  Conformity 
FuipoMs 

(A)  General  Rule.  All  DER's  used  to 
meet — 

(1)  NSR  ofEset  requirements  shall 
comply  with  the  requirements  of  section 
173  of  the  Act  and  40  CFR  51.165(a) 
including  the  requiiranents  of 
subsection  (B)  of  this  section.    "■''•; 

(2)  Conformity  requirements  dull 
comply  with  40  CFR  part  51,  subparts 
T  and  W  and  part  93  siibparts  A  and  B. 

(B)  Specific  Requirements  for  NSR. 

(1)  Tne  State  must  approve  the  use  of 
specific  DER's  that  cover  at  a  iwinimnm 
1  year  of  operation  of  the  new  or 
modified  source  in  the  NSR  permit. 

(2)  The  NSR  permit  must  contain  an 
enforceable  requirement  that  the  source 
obtain  at  least  one  additional  year  of 
offsets  before  continuing  operation  in 
each  subsequent  year. 

(3)  The  NSR  permit  must  contain  an 
enforceable  commitment  that  before 
receiving  any  operating  permit  or  permit 
renewal,  the  operating  permit  must 
oontatn  an  enforceable  condition  that 
the  souroB  must  obtain  offsets  for  each 
subsequent  year  before  continuing  to 
operate  in  each  subsequent  year. 

X.  Program  Audits 

(A)  Beginning  no  later  than  [insert  the 
next  ROP  milestone  year  or  date  3  years 
after  State  adoption  of  this  rule]  and  at 


least  every  3  years  thereafter  (coinciding 
with  the  periodic  inventory  submittals 
required  under  section  182  of  the  Act), 
the  [State  authority]  shall  audit  this 
program  to  evaluate  at  a  minimimi,  the 
following  program  elements: 

(1)  Amount  and  timing  of  emission 
reductions  (e.g.,  DER's  used  compared 
to  DER's  generated  in  a  given  year  or 
ozone  season); 

(2)  Compliance  by  generators  and 
users; 

(3)  The  effect  of  the  program  on 
temporal  and  spatial  assiunptions  in  the 
attainment  demonstration,  and  ROP 
plans; 

(4)  The  efiiscts  of  remedial  measures, 
if  applicable,  implranented  as  a  result  of 
previous  audit  fiiidings. 

(5)  The  effects  on  toxic  emissions 
from  operation  of  this  rule. 

(B)  As  determined  by  the  [State 
authority],  the  [State  authority]  shall 
institute  remedial  measures  to  the 
extent  necessary. 

(C)  The  audit  data  and  results  shall  be 
completed,  submitted  to  USEPA,  a&d 
available  for  public  inspection  within 
one  year  after  the  audit  begins.  '• ..  .,   ^z 

XI.  Enforcement 

(A)  Compliance  Burden. 

(1)  The  I^R  iiser  soxirce  is  responsible 
for  assuring  that  the  generation  and  use 
of  DER's  comply  with  this  rule. 

(2)  The  DER  user  source  (not  the 
enforcing  authority)  bears  the  burden  of 
proving  that  DER's  used  are  valid  and 
sufficient  and  that  the  DER  use  meets  all 
applicable  reqiiirements  of  this  rule. 
Tlie  DER  user  source  is  responsible  for 
compliance  with  its  underlying 
obligations.  In  the  event  of  enforcement 
against  the  user  source  for  non- 
compliance, it  shall  not  be  a  defense  for 
the  purpose  of  determining  dvil 
liability  that  the  user  soiuce  relied  in 
good  faith  upon  the  generator  source's 
representations. 

(B)  Violation  Day  Definition  for  User 
Source  Excess  Emissions.  Section  113(b) 

of  the  Act  authorizes  a  maYinnnTn  civil 

penalty  of  $25,000  per  day  for  each 
violation.  For  purposes  of  this 
regulation,  the  number  of  days  of 
violation  associated  with  improper  I^R 
use  or  insufficient  DER  quantity  shall  be 
the  niunber  of  consecutive  days  with 
insufficient  DER  quantity  after  taking 
into  account  DER's  used  to  offset  excess 
emissions  (converted  to  imits  of  mass) 
on  a  consecutive  day  basis.  If  a  user  is 
unable  to  document  actual  emissions 
rate  on  a  daily  basis,  the  number  of  days 
of  violation  ^6dl  include  every  day 
since  the  beginning  of  the  use  period 
during  which  there  was  insufficient 
DQl's.  Failiire  to  keep  adequate  records 


is  equivalent  to  a  lack  of  creditable 
DER's. 

Dated:  August  16, 1995. 

MaryD.Nkhob, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  95-21168  Filed  8-24-95;  8:45  am] 
nwiiKi  oooe  tusmt  bo  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  69 

[CC  Dodwt  No.  96-115;  FOC  96-281] 

Common  Carrtor  Sarvicaa:  Increasing 
SubscrlbershIp  and  Usage  of  the 
Public  Switched  Netvvork 

AQCNCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  July  13, 1995,  the  FCC 
adopted  a  Notice  of  Ftoposed 
Rulemaking  on  increasing  telephone 
subscribership  and  usage.  The  FCC  is 
considering  proposals  to  help  reconnect 
subscribers  disconnected  from  the 
network  when  they  fail  to  pay  interstate 
long-distance  charges,  and  to  help  new 
and  existing  low-income  subscribers  to 
avoid  disconnection  due  to  unpaid 
interstate  long-distance  charges. 
DATES:  Comments  miist  be  submitted  on 
or  before  September  27, 1995.  Reply 
comments  are  due  on  or  before  October 
27, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St..  N.W., 
Washington.  D.C.  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Andrew  Mulitz,  Attorney/ Advisor  or 
George  Johnson.  Attorney/ Advisor, 
Accounting  and  Audits,  Common 
Carrier  Bureau.  (202)  418-0850. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
sxmunary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  July  13, 
1995.  and  released  Jidy  20, 1995.  "The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  ^  the 
FCC  Dockets  Brandi  (Room  230).  1919 
M  St..  N.W..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  1990  M  Street,  N.W..  Suite  640, 
Washington,  D.C  20036. 

The  FCC  is  proposing  to  require 
carriers  to  adjust  security  deposit 
requirements  to  take  into  account  the 
diminished  credit  risk  when  new  or 
reconnected  subscribers  agree  to  accept 
voluntary  toll  restriction  service.  The 
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FCC  seeks  comment  on  ways  to  increase 
the  effectiveness  of  the  Link  Up 
assistance  program.  The  FCC  is 
considering  whether  to  require  LECs  to 
provide,  at  reasonable  cost,  interstate 
long-distance  restriction  services, 
allowing  subscribers  voluntarily  to 
block  only  those  interstate  calls  for 
which  they  would  be  charged.  The  FCC 
is  also  considering  prohibiting  LECs 
fit>m  disconnecting  subscribers  for 
failure  to  pay  outstanding  interstate 
long-distance  charges.  The  FCC  seeks 
comment  on  ways  to  modify  the  Lifeline 
program  to  increase  subscribership  and 
whedier  the  program  should  be 
extended  to  certain  multi-line  entities 
such  as  schools  and  libraries.  The  FCC 
also  requests  comment  on  ways  in 
which  the  marketplace  can  operate  to 
make  low-cost  services,  such  as  prepaid 
debit  cards  and  voice  mailboxes, 
available  to  highly-mobile,  low-income 
persons,  and  whether  Link  Up 
assistance  should  be  extended  to 
include  such  services  to  individuals  that 
are  not  already  telephone  subscribers. 
Comments  are  sou^t  on  ways  to  extend 


telephone  service  to  unserved  areas, 
alternative  methods  to  measure 
subscribership,  and  ways  to  increase 
consumer  awareness  of  subscribership 
opportxmities. 

Regulatory  Flexibility  Analysis 

We  have  determined  that  Section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,  5  U.S.C.  605(b)  does  not  apply 
to  this  rulemaking  proceeding  because  if 
promulgated,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  definition  of  a  "small  entity"  in 
Section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  companies  do  not  qualify  as 
small  entities  because  they  have  a 
nationwide  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Qmunission  has  found  all 
exchange  carriers  to  be  dominant  in  the 
Competitive  Carrier  proceeding.  85  FCC 
2d  1,  23-24  (1980).  To  the  extent  that 
small  telephone  companies  will  be 


affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  "small  entities." 
Although  we  do  not  find  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proceeding,  this  Commission  has 
an  ongoing  concern  with' the  effect  of  its 
rules  and  regulation  on  small  business 
and  the  customers  of  the  regulated 
carriers  as  is  evidenced  by  this 
proceeding.  ' 

Ordering  Qause 

Accordingly,  It  is  ordered  that, 
pursuant  to  Sections  1,  2. 4(i),  201-205, 
218-220,  and  403  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 152. 154(1), 
201-205,  218-220,  and  403,  notice  is 
hereby  given  of  the  proposals  in  this 
Notice  of  Proposed  Rulemaking. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc  95-21148  FUed  8-24-95;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 

oontainB  docunents  other  than  rules  or 
propoeed  rules  that  are  applcabie  to  the 
pubic  Notices  of  hearings  and  Investigations, 
commitlae  meetings,  agency  decisions  and 
rulngs.  delegations  of  authority,  fifing  of 
petitions  and  appfications  and  agency 
statements  of  organization  and  functions  are 
exampiee  of  docuntents  appearing  in  this 
section. 


DEPAFmiENT  OF  AGRICULTURE 
Agricultural  R— — rch  8«rvicM 
Notic*  of  ifrtant  To  Grant  Exduaivt 


AOBICY:  Agrioiltural  Research  Service, 

USDA. 

action:  Notice  of  Intent 

SUMMARY:  Notice  is  herrtiy  given  that 
the  U.S.  Department  of  Agricultiire, 
Agricultural  Research  Service,  intends 
to  grant  to  Yulex  Corporation  of 
Philadelphia,  Pennsylvania,  an 
exclusive  license  for  U.S.  Patent 
Application  Serial  No.  08/145.546  filed 
November  4. 1993  and  U.S.  Patent 
Application  Serial  No.  08/423,911  filed 
April  13. 1995,  both  entitled 
"Hypoallergenic  Natural  Rubber 
Products  fittHn  Parthenum  argentatum 
(Ckay)  and  other  Non-ifevea  brasUiensis 
Species."  Notice  of  Availability  for  U.S. 
Patent  Application  Serial  No.  08/ 
145.546  was  published  in  the  Federal 
Re^ster  on  June  21, 1994.  Serial  No.  08/ 
423,911  is  a  division  of  Serial  No.  08/ 
145,546. 

DATES:  Comments  must  be  received  on 
orbefcne  October  24. 1995. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer. 
Room  415,  Building  065.  BARC-West. 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  Ucense  this 
invention  as  Yulex  Corporation  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
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royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agrioiltural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 
RJki.  Panjr,  Jr., 
Assistant  AdministTator. 
[FR  Doc  95-21180  Filed  fr-24-e5;  8:45  am] 


Cooperrtlw  8lal>  Raaaarch. 
Education,  and  Extanakm  Sorvlco 

Coimnmao  of  Nine;  Maotino 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972.  (Public  Law  92-463.  86  Stat.  770- 
776).  the  Cooperative  State  Research. 
Education,  and  Extension  Service 
announces  the  following  meeting: 

Mum:  Committae  of  Nins. 

Datt:  September  13. 1995;  September  14, 
1995 

Time:  BMi  a.m.-S:00  p.m.;  8:00  a.m.-4>oan. 

Place:  USDA,  CSREBS,  14di  ft 
Independence  Avenae,  S.W.,  Room  3854. 
South  Building,  Washington,  D.C  20250. 

Type  of  Meeting:  Open  to  the  pubbc 
Persons  may  participate  in  tlie  meeting  as 
time  and  space  permit 

Comments:  The  public  may  file  tmtten 
comments  beftnre  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  CcMijpress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 

Contact  person  for  Agenda  and  more 
information:  Dr.  Walter  R.  Woods,  Executive 
Secretary,  U.S.  Department  of  Agriculture. 
Cooperative  State  Research,  Education,  and 
Extension  Service,  14th  &  Independence 
Avenue,  S.W.,  Room  3341,  South  Building. 
Washington,  D.C  20250,  Tel^hone:  202- 
72O-4068. 

Done  at  Washington,  D.C,  this  14th  day  of 
August,  1995. 

William  D.  Cariaon, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc  95-21181  Filed  8-24-95;  8:45  am] 
■UMQ  COM  S41»4S-M 


DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvlctt 
DEPARTMENT  OF  INTERIOR 

Buraau  of  Land  Managamant.  States 
of  Oragon  and  Washington 

(Ofl-015-04-4410-02:  Q4-047] 

Eaataida  Eeosyslam  Managamant 
Stralagy,  Pacific  Noflhwaat  Raglon 

AQENCtes:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 

ACnON:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  At  the  time  the  original 
Fedaral  Register  and  local  media 
announcements  of  our  Notice  of  Intent 
were  publiriied  (February  1, 1994.  59  FR 
4680)  and  revised  (May  23. 1994  59  FR 
26624)  it  was  expected  that  the  draft 
Eastside  Environmental  Impact 
Statement  would  be  available  by 
November  1994.  It  is  now  expected  to 
have  a  draft  Environmental  Impact 
Statnnent  available  before  the  end  of 
calwndar  year  1995. 

FOR  FURTHER  INFORMATION  CONTACT. 

George  R.  Pozzuto,  EIS  Teun  Leader, 
122  East  Poplar  Street.  Walla  Walla. 
Washingtcm  99362,  phone  (509)  522- 
4030. 

Dated:  August  15, 1905. 
John  I.  Lowe, 

Regional  Forester. 

Dated:  August  17, 1995. 
EUineY.Zielinald. 
SlOfa  Director. 

[FR  Doc  95-21137  FUed  8-24-95:  8:45  am] 
MJJMQ  0001  S41S-11^  4S1S44-M 
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DEPARTMENT  OF  COMMERCE  ACTION:  To  Give  Firms  an  Opportunity 

to  Comment. 
Economic  Development  ■- 

Admlnlstratldn  Petitions  have  been  accepted  for  filing 

Notice  Of  PMitlons  by  Producing  Firms  on  the  dates  indicated  from  the  finns 

for  Detsnnlnation  of  EllgUNIIty  to  Apply  "sted  oeiow. 

for  Trade  Adjustment  Assistance  '/".'T 

AQENCY:  Economic  Development 
Administration  (EDA). 

LIST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  07/17/95-08/15/95 


Firm  name 

Address 

Date  peti- 
tion accept- 
ed 

Pmduni 

Aberdeen  Bag  Company,  Inc 

101    Anderson   Street,   Aberdeen.   NC 

28315. 
20121   48th  Avenue  West.  Lynnwood. 

WA  98046. 
Box  819,  School  Lane,  Blue  BeH,  PA 

19422. 
P.O.  Box  949,  113  Griffin  Street.  Fall 

Rtver,  MA  02722. 
11950  28th  Street  North,  SL  Petersburg, 

FL  33716. 

75  Wood  Street,  Palerson.  NJ  07525 

1701  N.  Waveriy/P.O.  Box  150.  Ponca 

City.  OK  74801. 

350  Clarkson    Avenue.    Brooklyn.    NY 
11226. 

4307  Leary  Way  Northwest,  Seattle,  WA 

98107. 
9351  E.  59th  Street,  Raytown,  MD  64133 

2941    Baker    Road.    P.O.    Box    1288, 

Springfield,  OH  45501. 
287  South  Santa  Fa  Drive,  Denver,  CO 

80??3. 

351  Bowery.  New  Yortc  NY  10003 

08A)3/95 

07/25«5 

08/11/95 

08A)9/95 

08A)9/95 

07/27/95 
07/28/95 

08A)8/95 

07/28/95 

08^7195 

08A)9/95 

08«)3/95 

08/02/95 

Plastic  bags  tor  yam  cones. 

Carver  Corporation „ 

Contrologic.  Inc - _ 

Essex  Manufacturina  Comoanv 

Amplifiers  and  reeetvers. 

Outskle  diameter  gauges,  and  flaw  de- 
tectors. 
Women's  taitored  jackets. 

Future  Circuits  Corooration 

Printed  circuit  t)oards. 

KaNotein  SHk  MHIs  Inc  .....~»„ 

Silk  fabric  used  in  makirtg  lies. 

ft^Af^v     lrw« 

Mining  truck  dump  bodwa. 

Products  FinishirKi  Corooration 

Luggage  carts. 

Raoid  Svstems  Inc 

Industrial  computers  and  test  and  meas- 

Rvcom  Instrument  Inc 

uretTwnt  instrumentation. 
Seiective  level  meters  and  undergrourxl 

Speco  Corporation ..^....... 

Thermo  Tech,  Inc  ....................~....~~.^.~.~. 

Town  Food  Service  Equipment  Co..  Inc  ..~ 

fault  locators. 
Helicopter     transmission     gears     and 

housings. 
Stainless  steel  connectors. 

Stainless  steel  Chinese  gas  ranges  and 

stainless       steel       Chinese       gas 
smokehouses. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  Uke  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to -total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  Uie  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
EKvision,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  pubUcation  of  this  notice. 


The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  August  17. 1995. 
Lewis  R.  Podolske, 

Director,  Trade  Adjustment  Assistance 
Division. 

[FR  Doc.  95-21139  FUed  B-24-95;  8:45  am] 
BIUJNO  COOE  aS10-24^    - 


Foreign-Trade  Zones  Board 

[Docket  A(32b1H9-951 

Foreign-Trade  Zone  122— Corpus 
Chrlstl.  TX,  Subzone  122A,  Coastal 
Refining  and  Marketing,  Inc.  (Crude  Oil 
Refinery):  Request  for  Modification  of 
Restrictions 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Port  of  Corpus  Christi  Authority, 
grantee  of  FTZ  122.  pursuant  to 


§  400.32(b)(1)  of  the  Board's  regulations, 
for  modification  of  the  restricted  scope 
of  authority  in  FTZ  Board  Order  310 
authorizing  Subzone  122A  at  the  crude 
oil  refinery  of  Coastal  Refining  and 
Marketing,  Inc.  (Coastal);  in  Corpus 
Christi,  Texas.  The  request  was  formally 
filed  on  August  18, 1995. 

The  FTZ  Board  approved  subzone 
status  for  the  Coastal  refinery  in  1985 
(Subzone  122A,  Board  Order  310,  50  FR 
38020,  9/19/85).  The  approval  was 
restricted  in  scope  so  that  the  refinery 
did  not  have  the  option  to  choose  non- 
privileged  foreign  status  (NPF)  on 
incoming  foreign  merchandise. 

The  company  is  now  requesting  that 
this  restriction  be  modified  so  that  the 
refinery  would  have  the  option  available 
under  the  FTZ  Act  to  choose  NPF  status 
on  foreign  refinery  inputs  used  to 
produce  certain  petrochemical 
feedstocks  and  by-products  including 
the  following:  benzene,  toluene, 
xylenes,  hydrocarbon  mixtures, 
distillates/residual  fuel  oUs,  kerosene. 
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naphthas.  liqiiified  natiual  gas,  ethane, 
propane,  butane,  ethylene,  propylene, 
Dutylene,  butadiene,  petroleum  coke, 
asphalt,  sulfur,  sulfuric  add.  ciunexie 
and  pseudocumene. 

The  request  dtes  the  FTZ  Board's 
recent  decision  in  the  Amoco,  Texas 
Qty,  Texas  case  (Board  Order  731, 60 
PR  13118,  3/10/95)  which  authorized 
subzone  status  with  the  NPF  option 
noted  above.  In  the  Amoco  case,  the 
Board  conduded  that  the  restriction  that 
precluded  this  NPF  option  was  not 
needed  under  current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  dosing  period  for  their 
receipt  is  SeptemlMr  25, 1995. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  OfBce  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
.U.S.  Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 

Dated:  August  18, 1995. 
JoiiiiI.DaPoiite,|r.., 

Executive  Secretary. 

(FR  Doc  9S-21203  Filed  8-24-95;  8:45  am) 

■LUM  COOe  3B10-aB-P 


Intematfonai  Trade  AdministFation 

Determination  Not  To  Revolw 
Antidumping  Duty  Ordera  and 
nndinga  nor  To  Terminate  Suapended 
inveatigatlona 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Determination  not  to  revoke 

antidumping  duty  orders  and  finrfing« 

nor  to  terminate  suspended 

investigations. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidvunping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  August  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidimiping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone  (202)  482-4737. 


8UPPLBIENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)(ili).  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  anniial  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annua) 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  July  3, 
1995,  we  published  in  the  Federal  ' 

RegMer  a  notice  of  intent  to  revoke ' 
these  antidiunping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  spedfied  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
STispended  investigations.  Therefore, 
because  domestic  interested  parties 
objeded  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-831-801 

Aimenia 

Solid  Urea 

Objection  Date:  July  19, 1995 

Objector  Ad  Hoc  Cmiunittee  of  Domestic 

Nitrogen  Producers 
Contact:  Tliomas  Barlow  at  (202)  482-5256 
A-832-801 
Azerbaijan 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-622-801 
Belarus 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact  Thomas  Barlow  at  (202)  482-5256 
A-833-601 
Georgia  ' 
Solid  Urea 

Objection  Date:  July  19. 1995 
d^ector.  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-428-803 
Germany 

Industrial  Nitrocellulose 
Objection  Date:  July  27, 1995 


Objector  Aqualon  Corporation 

Contact:  Todd  Peterson  at  (202)  482-4195 

A-507-502 

Iran 

In-Shell  Pistachio  Nuts 

Objection  Date:  July  27, 1995 

Objector  California  Pistachio  Commission, 

Western  Pistachio  Association 
Contact:  Valerie  Turoscy  at  (202)  482-0145 
A-588-605 
Japan 

Cast  Iron  Pipe  Fittings 
Objection  Date:  July  18, 1995 
Objector  Grinnell  CcHp.,  Ward 

manufacturing.  Inc. 
Contact-  Sheila  F<xbas  at  (202)  482-0065 
A-588-005 
Japan 
High  Power  Micnnrave  Amplifiers  and 

Components  Thereof 
'  Objection  Date:  July  31, 1995 
Objector  MCL.  Inc. 

Contact:  Michael  Heaney  at  (202)  482-4475 
A-588-812 
Japan 

hulustrial  Nitrocelluloee 
Objection  Date:  July  27, 1995 
Objector  Aqualon  Corporation 
Contact  Michael  Heaney  at  (202)  482-4475 
A-588-041 
Japan 

Synthetic  Methionine 
Objection  Date:  July  31. 1995 
Objector  Degussa  Corp.,  Novus  International 

Inc. 
ConUct:  Michael  Heaney  at  (202)  482-4475 
A-834-601 
Kazakhstan 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Cinnmittee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-835-801 
Kyrgyzstan 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Conunittee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-449-601 
Latvia 
SoUdUrea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Conunittee  of  Domestic 

Nitrogen  Producers 
Contact  Thomas  Barlow  at  (202)  482-5256 
A-451-801 
Lithuania 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Bariow  at  (202)  482-5256 
A-641-601 
Moldova 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector:  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-485-601 
Romania 
Solid  Urea 
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Objection  Date:  July  19, 1995 

Objector  Ad  Hoc  Committee  of  DcMnestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 

A-821-801 

Russia 

Solid  Urea 

Objection  Date:  July  19, 1995 

ObjecUv:  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-58O-805 
South  Korea 

Industrial  Nitrocellulose 
Objection  Date:  July  27, 1995 
Objector  Aqualon  Corporation 
Contact:  Rebecca  Trainor  at  (202)  482-0666 
A-842-801 
Tajikistan 
Solid  Urea 

Objection  Date:  July  19, 1995 
Objector  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact  Thomas  Barlow  at  (202)  482-5256 

A-570-802 

The  People's  Republic  of  China 

Industrial  Nitrocellulose 

Objection  Date:  July  27, 1995 

Objector:  Aqualon  Corporation 

Contact:  Rebecca  Trainor  at  (202)  482-0666 

A-823-601 

The  Ukraine 

SoUd  Urea 

Objection  Date:  July  19. 1995 

Objector:  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact  Thomas  Barlow  at  (202)  482-5256 
A-843-801 
Turkmenistan 
Solid  Urea 

Objection  Date:  July  19. 1995 
Objector:  Ad  Hoc  Committee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256 
A-e44-801 
Uzbekistan 
Solid  Utea 

Objection  Date:  July  19, 1995 
Objector.  Ad  Hoc  Conunittee  of  Domestic 

Nitrogen  Producers 
Contact:  Thomas  Barlow  at  (202)  482-5256. 

Dated:  August  16, 1995. 
Joseph  A.  Spatrini, 

Deputy  Assistant  Secntaiyftx  Compliance. 
PH  Doc  95-21202  FUed  8-24-95;  8:45  am) 
MLUNe  COM  SMS-Oe^ 


IA-«h-60?l 

Certain  Fraah  Cut  Rowera  From 
Colombia;  Termination  of  Antidumping 
Duty  Admlnlatrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
leview. 

SUMMARY:  On  May  5,  1995,  the 
Department  of  Commerce  (the 


Department)  published  in  the  Federal 
Register  (60  FR  22354)  the  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  &t>m  Colombia,  for  the 
period  of  March  1, 1994  through 
February  28, 1995.  This  review  has  now 
been  terminated  as  a  resiilt  of 
withdrawals  by  the  interested  parties 
that  requested  the  review. 

EFFECTIVE  DATE:  August  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  Ross,  Thomas  Schauer,  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 
SUPP1.EMENTARY  INFORMATION: 

Backgroimd 

We  received  requests  for  review 
pursuant  to  19  CFR  353.22(a)  (1994)  for 
the  following  specifically  named 
exporters/growers: 

Agricola  Acevedo 

Agricola  Arenales  Ltda. 

Agricola  Circasia 

Agricola  el  Cactus  S.A. 

Agricola  la  Corsaria  Ltda. 

Agricola  la  Montana 

Agricola  Las  Cuadras 

Agrodex  Group 

Agroindustria  del  Rio  Frio  Ltda. 

Agroindustrial  Don  Eusebio 

Agromonte 

Agropecuria  Cuemavaca  Ltda. 

Andes  Croup 

Cultivos  Buenavista  Ltda. 

Flores  de  los  Andes  Ltda. 

Flores  Horizonte  Ltda. 

Inversiones  Penas  Blancas  Ltda. 
Astro  Flowers 
Benilda  Group 

Agricola  Benilda 

Agricola  La  Celestina 

Agricola  La  Maria 
Cairodo  Group 

Andalucia 

Aranjuez  S.A. 

Exportaciones  Bochica  S.A. 

Floral  Ltda. 

Flores  del  Cauca  S.A. 
Cantarrana  (koup 

Agricola  los  Venados 

Cantarrana  Ltda. 

Deer  Field  Flowers 
Qaveles  Colombianos  Group 

Claveles  Colombianos  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sim  Flowers  Ltda. 
Qaveles  de  loe  Alpes  Ltda. 
Colibri  Flowers 
Cultiflores 
Cultivos  Miramonte 
Cultivos  Tahanu  Ltda. 
Daflor 
Envy  Farms  Group 

Envy  Farms  Ltda. 


Flores  Marandua  Ltda. 
Falcon  Farms  de  Colombia  S.A.  (formerly 

Flores  de  Cajibio  Ltda.) 
Floraterra  Group 

Flores  San  Mateo  S.A. 

Siete  Flores  S.A. 

Flores  Casablanca  S.A. 
Floreales  Group 

Floreales  Ltda. 

Kimbaya 
Flores  Aurora 
Flores  Calima  S.A. 
Flores  Canelon 
Flores  Colon 
Flores  de  Aposentos 
Flores  de  Bojaca 
Flores  de  Colombia 
Flores  de  la  Sabana  S.A. 
Flores  de  la  Vega  Ltda.  (Vegaflor) 
Flores  de  la  Vereda  S.A.(Flover) 
Flores  del  Hato 
Flores  del  Rio  Group 

Agricola  Cardenal 

Flores  del  Rio 

Indigo  S.A. 
Flores  del  Salitre  Ltda. 
Flores  de  Griente 
Flores  de  Serrezuela 
Flores  de  Suba  Ltda. 
Flores  el  Cipres 
FLres  el  Lobo 
Flores  el  Molino  S.A. 
Flores  el  Tandil 
Flores  el  Zorro 
Flores  Jayvana 
Flores  Juanambu 
Flores  la  Fragrancia 
Flores  la  Mana 
Flores  la  Union 
Flores  la  Valvanera  Ltda. 
Flores  Marvilla  (of  the  Flores  Tiba  Croup)- 
Flores  Mocari  S.A. 
Flores  Monserrate  Ltda. 
Flores  Sagaro 
Flores  San  Juan 
Flores  Silvestres 
Flores  Tomine 
Flores  Tropicales  Group 

Flores  Tropicales  Ltda. 

Happy  Candy 

Mercedes  Ltda. 

Rosas  Colombianas  Ltda. 
Florex  Group 

Agricola  Guacari 

Flores  Aitamira 

Flores  de  Exportacion 

Santa  Helena  S.A. 
Floricola  la  Gaitana  S.A. 
Funza  Group 

Flores  Alborada 

Flores  de  Funza 

Flores  del  Bosque 
Guacatay  Group 

Agricola  Guacatay 

Jardines  Bacata 

Agricola  Cunday 
Hosa  Ltda. 
Industrial  Agricola 
Ingro  Ltda. 
Inverpalmas 

Inversiones  Morrosquillo 
Inversiones  Supala  S.A. 
Jardines  de  Chia  Ltda. 
Jardines  Fredonia 
Las  Amalias/Pompones 
Manjui  Ltda. 
Maxima  Farms  Group 
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Agricoia  Los  Aiboles 

Polo  Flowers 

Rainbow  Flowers 
M.G.  Consultores  Ltda. 
Monteverde  Ltda. 
Natuflora 
Papagayo  Group 

bivertiones  Calypso  S.A. 

Agricoia  Papagayo 
Queens  Flowers  de  Colombia 
Rosas  Sabaniila  Group 

Agricoia  la  Capilla 

Fines  la  Coknena 

Inversiones  la  Serena 

Rosas  Sabaniila 
San  Martin  Bloque  B  Ltda. 
Santa  Helena  S.A. 
Santana  Flowers  (koup 

Santana  Flowers  Ltda. 

Hacienda  Curubital  Ltda. 

Inversiones  Istra  Ltda. 
Santa  Rosa  Group 

Agropeciiaria  Sierra  Ltsna 

Flores  Santa  Rosa 

Flohcola  la  Ramada 
Senda  Brava  Ltda. 
Soagro  Group 

Agricoia  el  Mortino 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda. 

Flores  la  Bstancia 

]aramillo  y  Daza 
Tecnica  Agricoia  Ganadera  (TAG) 
Tinzuque  Group 

Tinzuque  Ltda. 

Catu  S.A. 
Toto  Flowers 
Tuchany  Group 

Fines  Munya 

Flores  Sibate 

FloresTiklya 

Tuchany  S.A. 
Uniflor  Ltda.  • 

Velez  De  Monchaux  e  Hi)os  y  Cia 
Victoria  Flowers 
Vuelven  Ltda. 

On  May  5, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  22354)  the  notice  of  initiation  of  the 
administrative  review. 

Termination  of  Review 

All  the  interested  parties  that 
requested  the  review  have  timely 
withdrawn  their  requests  pursuant  to  19 
CFR  3S3.22(a)(5).  As  a  result,  the 
Department  has  terminated  the  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675).  and  19  CFR  353.22(a)(5). 

Dated:  August  18. 1995. 
Joseph  A.  Spetrlni, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-21201  Filed  8-24-95;  8:45  am] 
MXMO  OOOE  iai»4S-» 
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Tapered  Roller  Bearings  and  Parts 
Thereof,  Rnished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Admlnlstrattve  Reviews 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  of  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  People's  Republic  of  China. 

SUMMARY:  In  response  to  requests  by 
respondents  and  petitioner,  the 
Department  of  Commerce  (the 
Department)  is  conducting  three 
administrative  reviews  of  the 
antidiunping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished  (TRBs),  from 
the  People's  Republic  of  China  (PRC). 
The  periods  covered  are  ]ime  1, 1990 
through  May  31. 1991;  June  1. 1991 
throtigh  May  31. 1992;  and  Jime  1. 1992 
through  May  31. 1993.  respectively.  The 
reviews  indicate  the  existence  of 
dumping  margins  during  each  of  the 
above  periods. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  reviews, 
we  vnll  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
equal  to  the  difference  between  United 
States  price  (USP)  and  FMV.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  August  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle,  Hermes  Pinilla.  Andrea 
Chu,  Donald  Little,  Kris  Campbell  or 
Michael  Rill,  Office  of  Antidumping 
Compliance,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  5. 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  25663)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  TRBs  from 
the  PRC.  In  accordance  with  19  CFR 
353.22(a),  the  petitioner.  The  Timken 
Company,  and  respondents  Chin  }un 
Industrial  Ltd.  (Chin  Jun)  and  Henan 
Machinery  and  Equipment  Import  and 
Export  Corporation  (Henan),  requested 


that  we  conduct  an  administrative 
review.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  September  18, 

1991  (56  FR  47185)  covering  the  period 
June  1, 1990  through  May  31. 1991  (the 
fourth  review  period). 

On  June  8, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  24244)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidiunping  duty  order  on  TRBs  from 
the  PRC.  In  accordance  with  19  CFR 
353.22(a).  the  petitioner  and  one 
respondent.  Chin  Jun.  requested  that  we 
conduct  an  administrative  review.  We 
published  a/iotice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  July  22, 1992  (57  FR  32521) covering 
the  period  June  1. 1991  through  May  31, 

1992  (the  fifth  review  period). 

On  Jime  7. 1993.  the  Department 
pubUshed  in  the  Federal  Register  (58 
FR  31941)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidiunping  duty  order  on  TRBs  from 
the  PRC.  In  accordance  with  19  CFR 
353.22(a).  the  petitioner  and  respondent 
Qiin  Jun  requested  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  July  21, 

1993  (58  FR  39007)  covering  the  period 
June  1, 1992  through  May  31, 1993  (the 
sixth  review  period). 

The  Departinent  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

On  September  9. 1991 .  we  sent 
questionnaires  to  43  com])anies  f or  , 
which  a  review  of  the  fourth  review 
period  was  requested  either  by 
respondents  or  the  petitioner.  Of  those 
companies,  only  seven  responded  to  the 
questionnaire:  Premier  Bearing  and 
Equipment,  Ltd.  (Premier),  Guizhou 
Machinery  Import  and  Export 
Corporation(Guizhou),  Henan,  Jilin 
Machinery  Import  and  Export 
Corporation  (Jilin).  Luoyang  Bearing 
Factory  (Luoyang),  Shanghai  General 
Bearing  Co..  Ltd.  (Shanghai),  and  Chin 
Jun. 

On  March  17, 1994,  we  sent 
questionnaires  to  43  companies  for 
which  a  review  of  the  fifth  and  sixth 
review  periods  was  requested.  Of  those 
companies,  only  nine  responded  to  the 
questionnaire:  Premier,  Guizhou, 
Wafangdian  Bearing  Company 
(Wafangdian),  Liaoning  Machinery  and 
Equipment  Import  and  Export 
Corporation  (liaoning),  Henan.  Jilin. 
Luoyang,  Shanghai,  and  Chin  Jun.  In 
addition,  we  received  responses  from 
two  companies,  Hubei  Machinery  and 
Equipment  Corporation  (Hubei)  and 
Guizhou  Automotive  Import  and  Export 
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Corporation  (Guizhou  Automotive), 
neither  of  which  was  sent  a 
questionnaire  because  they  were  not 
named  in  any  requests  for  review.  We 
have  preliminarily  determined  that 
these  companies  are  independent  from 
government  control  and  are  therefore 
entitled  to  rates  separate  from  the  PRC 
rate  [see  Separate  Rates,  below).  Given 
that  Hubei  and  Guizhou  Automotive  are 
separate  entities,  the  Department  cannot 
review  their  entries  unless  a  timely 
request  is  made.  See  19  CFR  353.22(a) 
(1994).  Therefore,  we  have  not  included 
these  companies  in  the  preliminary 
results  of  ihese  administrative  reviews. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC. 
This  merchandise  is  classifiable  under 
the  Haimonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60.  8492.99.30,  8483.20.40, 
8483.20.80,  8483.30.80,  8483.90.20, 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Separate  Rales 

1.  Backffound  and  Summary  of 
Findings 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  non> 
market  economy  (NME)  countries  a 
single  rate.  uuIms  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficiently  independent- 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  under  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  (56  FR  20588.  May  6. 1991) 
ISpaMav),  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China  (59  FR 
22585.  May  2. 1994)  {Silicon  Carbide).  . 
Evidence  8i^>porting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentraUzing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 


Sparklers  at  20589.  Evidence  relevant  to 
a  de  facto  analysis  of  absence  of 
government  control  ow  exports  is 
based  on  four  factors:  (1)  Whether  the 
respondent  sets  its  own  export  prices 
independent  from  the  government  and 
other  exporters;  (2)  whether  the 
respondent  can  retain  the  proceeds  from 
its  export  sales;  (3)  whether  the 
respondent  has  the  authority  to 
negotiate  and  sign  contracts;  and  (4) 
whether  the  respondoit  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide  at  22587;  See  also  Sparklers  at 
20589. 

The  Department  determined  that 
Guizhou,  Henan.  Jilin.  Luoyang, 
Shanghai,  and  Liaoning  were  entitled  to 
separate  rates  during  the  administrative 
review  of  the  June  1. 1989  through  May 
31, 1990  review  period.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  from  the  People's  Republic  of 
China,  56  FR  50309  (October  4, 1991). 
There  have  been  no  allegations  of 
changes  in  control  of  the  respondents  in 
these  reviews.  However,  the  prior 
separate  rate  determinations  were  made 
pursuant  to  the  de  jure  and  de  facto 
criteria  developed  in  Sparklers,  before 
the  development  of  the  amplified 
analysis  in  Silicon  Carbide,  which 
added  de  facto  criteria  (3)  and  (4)  above. 
Accordingly,  for  the  preliminary  results 
of  these  reviews  we  have  examined 
these  two  additional  criteria  for  these 
six  companies.  Record  evidence 
indicates  that  these  companies  maintain 
the  authority  to  negotiate  and  sign 
contracts  and  independently  select  their 
management.  Therefore,  we 
preliminarily  determine  that  these 
companies  are  entitled  to  separate  rates. 
See  De  Facto  Analysis,  infra. 
>  In  addition,  we  preliminarily 
determine  that  Wafangdian,  Hubei,  and 
Guizhou  Automotive  meet  both  the  de 
jure  and  de  facto  criteria  and  are 
therefore  also  entitled  to  separate  rates 
(see  De  Jure  Analysis  and  De  Facto 
Analysis,  infra).  Information  submitted 
during  these  reviews  indicates  that  all 
three  companies  are  owned  "by  all  of 
the  people."  In  Silicon  Carbide  (at 
22586),  we  found  that  the  PRC  central 
government  had  devolved  control  of 
state-owned  enterprises,  i.e.,  enterprises 
owned  "by  all  the  people."  As  a  rMult. 
we  determined  that  companies  owned 
"by  all  the  people"  were  eligible  fat 
individual  rates,  if  they  met  the  criteria 
developed  in  Sparklers  and  Silicon 
Carbide. 

Finally,  with  respect  to  Premier  and 
Chin  Jun.  no  separate  rates  analysis  is 
required  because  these  companies  are 


privately-owned  trading  companies 
located  in  Hong  Kong. 

2.  Dejure  Analysis:  Wafangdian,  Hubei, 
and  Guizhou  Automotive 

With  respect  to  de  jure  control,  the 
following  laws,  which  have  been  placed 
on  the  record  in  this  case,  indicate  a 
lack  of  de  jure  government  control  over 
Wa&ngdian,  Hubei,  and  Guizhou 
Automotive,  and  establish  that  the 
responsibility  for  managing  companies 
owned  by  "all  the  people"  has  been 
transferred  from  the  government  to  the 
enterprise  itself.  These  laws  include: 
"Law  of  the  People's  Republic  of  China 
on  Industrial  Enterprises  Owned  by  the 
Whole  People,"  adopted  on  April  13. 
1988  (1988  Law);  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  Stat»Owned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  (1992  Regulations);  and  die 
'Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21. 1992  (Export  Provisions).  The  1988 
Law  states  that  enterprises  have  the 
right  to  set  their  own  prices  [see  Article 
26).  This  principle  was  restated  in  the 
1992  Regulations  [see  Article  DC). 
Finally,  the  1992  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  list  those  products 
subject  to  direct  government  control. 
TRBs  do  not  appear  on  this  list  and  are 
not  therefore  subject  to  the  constraints 
.  of  these  provisions. 

Consistent  with  Silicon  Carbide,  we 
determined  that  the  existence  of  these 
laws  demonstrates  that  Wafangdian, 
Hubei,  and  Guizhou  Automotive, 
companies  owned  by  "all  the  people," 
are  not  subject  to  dejure  control.  In 
light  of  reports  ^  indicating  that  laws 
shifting  control  fit>m  the  government  to 
the  enterprises  themselves  have  not 
been  implemented  uniformly,  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are. 
in  fact,  subject  to  government  control. 

3.  De  Facto  Analysis:  Wafangdian, 
Hubei.  Guizhou  Automotive,  and 
Companies  Previously  Determined  to  be 
Separate  During  the  1989-90  Review 

Based  on  the  record  evidence,  which 
is  contained  in  the  questtoimaire 
responses  and  which  was  further 
examined  at  verification,  we  have  found 
that  the  pricing  and  export  strategy 


>  See  "FItC  Govvnunant  Findings  on  Entarpriaa 
Autonomy,"  in  Foraign  Broadcast  Information 
Swvic»-China-e3-133  Quly  14. 1W3)  and  1992 
Central  Intellig«nc«  Agancy  Report  to  the  Joint 
Economic  Committee,  Hearings  on  Global  Economir 
and  Technological  Change:  Former  Soviet  Union 
and  Eactam  Europe  and  China,  Pt2  (102  Cong.,  2d 
Seas.). 


44304 Federal  Regteter  /  Vol.  60,  No.  165  /  Friday,  August  25,  1995  /  Notices 


dedsioiis  of  Wafangdian.  Hubei,  and 
GuMiou  Automotive  are  not  subject  to 
any  entity's  review  or  approval,  and  that 
there  are  no  govenunent  policy 
directives  that  affect  these  decisions. 
There  are  no  restrictions  on  the  use  of 
respondents'  revenues  or  profits, 
including  export  earnings.  Decisions 
made  by  respondents  concerning 
purchases  of  subject  merchandise  from 
other  suppliers  are  not  subject  to 
govemmeoit  approval.  Further, 
respondents'  sources  of  funds  are  their 
own  savings  or  bank  loans,  and  they 
have  sole  control  and  access  to  their 
bank  accoimts.  which  are  held  in  each 
company's  name. 

We  have  analyzed  the  additional 
criteria  developed  in  Silicon  Carbide 
(the  authority  to  negotiate  and  sign 
contracts  and  the  degree  of  autonomy  in 
the  selectifui  of  management)  with 
respect  to  the  companies  previously 
found  to  be  separate  during  the  1989- 
90  administrative  review  (Guizhou, 
Henan,  Jilin,  Luoyang,  Shanghai,  and 
Liaoning)  as  well  as  Wafangdian,  whose 
independence  we  have  not  previously 
analyzed.  We  have  also  solicited 
information  relevant  to  these  additional 
silicon  Carbide  criteria  firom  the 
voluntary  respondents  Hubei  and 
Guizhou  Automotive  and  wiU  analyze 
this  data  between  the  preliminary  and 
final  results.  As  noted  above,  the 
evidence  currently  in  the  record 
stiggests  that  Hubei  and  Guizhou 
Automotive  are  independent  entities. 

Each  of  the  seven  companies  general 
managera  has  the  right  to  negotiate  and 
enter  into  contracts,  and  may  delegate 
this  authority  to  other  employees  within 
the  company.  There  is  no  evidence  that 
this  authority  is  subject  to  any  level  of 
governmental  approval. 

For  each  of  the  companies  named 
above,  except  Shanghai,  the  general 
manager  is  elected  by  an  employees' 
assembly.  The  election  results  are  then 
recorded  with  the  relevant  provincial 
bureau  [e.g.,  the  Guizhou  Provincial 
Foreign  Trade  and  Economic 
CommissicHi  in  the  case  of  Guizhou). 
There  is  no  evidence  that  these  biueaus 
control  the  selection  process  or  that  they 
have  rejected  a  general  manager  selected 
through  the  employee  election  process. 
The  employee  assemblies  can  remove 
the  general  manager,  typically  under  the 
authority  of  the  company's  Articles  of 
Association,  in  the  case  of 
mismanagement  or  violation  of  Chinese 
law. 

For  Shanghai,  the  highest  authcffity 
within  the  company  is  the  board  of 
directore,  of  which  six  memben, 
including  the  chairman,  are  appointed 
by  the  Chinese  partner.  Three  members, 
including  the  vice  chairman,  are 


appointed  by  the  American  partner.  The 
Chinese  joint  venture  partner  nominates 
a  manager  and  a  depu^  manager,  and 
the  American  partner  nominates  a 
second  deputy  manager;  all  are  subject 
to  approval  by  the  board  of  directors. 
There  is  no  evidence  that  the  selection 
of  management  is  subject  to  any  level  of 
governmental  approval. 

Based  on  the  foregoing  analysis  of  the 
evidence  of  record,  we  preliminarily 
determine  that  there  is  an  riisence  (rf 
both,  de/uiie  and  de  facto  government 
control  with  respect  to  the  companies 
that  are  participating  in  this  review. 
Accordingly,  we  determine  that  each  of 
these  exportera  should  receive  a 
separate  rate. 

Because  we  have  preliminarily 
determined  that  the  voluntary 
respondents  Hubei  and  Guizhou 
Automotive  are  entitled  to  separate  rates 
and  no  review  was  requested  for  these 
companies,  we  have  not  reviewed  their 
entries  during  the  91/92  and  92/93 
review  periods  {see  Background  section 
above).  Therefore,  the  rates  established 
for  these  companies  in  the  89/90  review 
of  this  case  (i.e.,  the  89/90  PRC  rate)  will 
continue  to  apply  for  future  cash 
deposits. 

For  those  companies  for  which  we 
initiated  a  review  and  which  did  not 
respond  to  the  questionnaires,  as  best 
information  available  (BIA),  we  have 
determined  that  these  companies  do  not 
merit  separate  rates.  See  "Best 
Information  Available"  section  below. 

United  States  Price 

For  fourth  review  sales  made  by  Jilin 
and  Guizhou,  and  the  fifth  and  sixth 
review  sales  made  by  Wa£angdian, 
Liaoning,  JUin,  and  Guizhou,  we  based 
the  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  imrelated  purchasere  in  the 
United  Stales  prior  to  importation  into 
the  United  States,  and  because 
exporter's  sales  price  (ESP) 
methodology  was  not  indicated  by  other 
circxunstances.  For  fourth,  fifth,  md 
sixth  review  sales  made  by  C^in  Jtm. 
Shanghai,  and  Henan,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act,  because  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States.  The 
only  company  with  a  combination  of 
purchase  price  and  ESP  sales  subject  to 
review  is  Luoyang.  All  of  Luoyang's 
fourth  and  fifth  review  sales  were 
piuchase  price.  During  the  sixth  review, 
it  made  purchase  price  as  well  as  ESP 
sales  (through  its  related  U.S.  affiliate. 
Central  Bearing,  Inc.).     . 

We  calculatml  purchase  price  based 
on.  as  appropriate,  the  FOB,  GIF,  or  C&F 


port  price  to  unrelated  purchasere.  We 
made  deductions  for  brokerage  and 
handling,  foreign  inland  fi^ight,  ocean 
freight,  and  marine  insurance.  When 
marine  insurance  and  ocean  fitiight 
were  provided  by  PRC-owned 
companies,  we  based  the  deduction  on 
surrogate  values.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Saccharin  from  the  People's 
Republic  of  China,  59  FR  58818.  58825 
(November  15, 1994).  We  valued  foreign 
inland  freight  deductions  using 
siurogate  data  based  on  Indian  freight 
costs.  We  selected  India  as  the  siurogate 
coimtry  for  the  reasons  explained  in  the 
"Foreign  Market  Value"  section  of  this 
notice.  We  calculated  E^  based  on  the 
packed,  ex-warehouse  price  from  the 
U.S.  subsidiary  to  unrelated  customera. 
We  made  deductions  from  ESP  for  U.S. 
packing  in  the  United  States,  ocean 
freight,  foreign  brokerage  &  handling, 
foreign  inland  freight,  marine  insurance, 
customs  duty,  U.S.  brokerage,  U.S. 
inland  freight  insurance  and  U.S.  inland 
freight. 

Foreign  Markal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
FMV  using  a  factors  of  production 
methodology  if  (1)  the  merchandise  is 
exported  frx>m  an  NME  country,  and  (2) 
the  information  does  not  permit  the 
calculation  of  FMV  using  home  market 
prices,  third-couintry  prices,  or 
constructed  value  (CV)  under  section 
773(a). 

In  the  most  recent  review  of  this 
order,  the  Department  treated  the  PRC 
as  an  NME  country.  In  its  submissions 
of  November  21, 1991  and  June  6, 1994, 
Shanghai  requested  that  the  Department 
accept  Shanghai's  actiud  costs,  claiming 
that  its  costs  were  market-driven. 
However,  in  order  to  accept  the  costs  of 
a  ccHnpany  in  an  NME  country,  the 
Department  must  determine  that  the 
industry  in  which  that  company 
operates,  not  just  a  piuticular  company, 
is  maricet  coiented.  See,  e.g..  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Pure  and  Alloy 
Magnesium  from  the  Russian 
Federation.  59  FR  55427,  55430 
(November  7, 1994)  ("an  NME-country  . 
respondent  may  argue  that  market- 
driven  prices  characterize  its  particular 
industiy  and,  therefore,  despite  NME 
status,  that  foreign  market  ^^ue  should 
be  calculated  by  using  actual  home 
market  prices  or  costs"  (emphasis 
added)). 

Because  neither  Shanghai,  nor  any 
other  company  in  these  reviews,  has 
argued  that  the  TRB  industry  in  the  PRC 
is  market-oriented,  we  continue  to 
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consider  that  industry  to  be  non-market- 
oriented  and,  therefore,  we  have  appUed 
our  standard  NME  methodology  and 
surrogate  values  to  Shanghai's  factora  of 
production  to  determine  FMV  and  .  ^ 
movement  costs. 

Except  as  noted  below,  we  calculated 
FMV  based  on  factors  of  production  in 
accordance  with  section  773(c)  of  the 
Act  and  section  353.52  of  our 
regulations.  We  chose  India  as  the  most 
comparable  siurogate  on  the  basis  of  the 
criteria  set  out  in  section  353.52(b).  See 
Memorandum  from  Director,  Office  of 
FoUcy  to  Program  Manager,  Office  of 
Antidumping  Compliance,  dated 
November's,  1994.  Further, 
information  on  the  record  indicates  that 
India  is  a  significant  producer  of  TRBs. 
See  Memorandum  from  the  analyst  to 
the  file,  dated  July  20, 1995.  We  used 
publicly  available  information  relating 
to  India  to  value  the  various  factora  of 
production, 

We  valued  the  factora  of  production 
as  follows: 

•  For  hot-rolled  alloy  steel  bare  and 
rods,  and  irregular  coils,  used  in  the 
production  of  rollers;  hot-rolled  alloy 
steel  bare  and  rods,  used  in  the 
production  of  cups  and  cones;  cold- 
rolled  strip  and  ^eet,  used  in  the 
production  of  cages;  and  bearing  quality 
and  non-bearing  quality  steel  scrap,  we 
used  import  prices  obtained  from  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Volume  11— Imports,  December 
1991.  We  adjusted  the  factor  values  to 
the  period  of  review  (FOR)  using 
wholesale  price  indices  (WPI)  of  India 
as  published  in  the  International 
Financial  Statistics  by  the  International 
Monetary  Fund  (IMF).  We  made  further 
adjustments  to  include  freight  costs 
incurred  between  the  steel  supplier  and 
the  TRB  factory. 

Luoyang  and  Henan  reported  that  hot- 
rolled  alloy  steel  bar  used  by  Luoyang 
to  produce  cups  and  cones  was 
imported  from  Japan  during  the  fourth 
review  period  and  Spain  during  the  fifth 
and  sixth  review  periods.  AcccHdingly, 
we  used  actual  costs  for  those  purchases 
because  they  were  frt>m  a  market- 
economy  country.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  firom  the  PRC,  56  FR  55271,  55275 
(October  25, 1991).  Luoyang  also 
claimed  that  cold-rolled  sheet  used  for 
cages  was  imported  from  Sptain  during 
the  fifth  and  sixth  review  periods. 
However,  it  did  not  provide  prices  with 
respect  to  purchases  made  during  the 
POR;  accordingly,  we  used  surrogate 
values  for  this  material  input. 

•  For  direct  labor,  we  used  1990  data 
from  the  Yearbook  of  Labour  Statistics, 

lublished  in  1993  by  the  International 


Labour  Office.  We  then  adjusted  the 
1990  labor  value  to  each  POR  to  reflect 
inflation  using  WPI  published  by  the 
IMF.  We  calculated  the  labor  cost  for 
each  component  by  mukiplyiBg  the 
labor  time  requirement  by  the  surrogate 
labor  rate.  Indirect  labor  is  reflected  in 
the  selling,  general  and  administrative 
(SG&A)  and  overhead  rates. 

•  For  factory  overhead,  we  used 
information  obtained  from  a  financial 
report  of  a  producer  of  similar 
merchandise  in  India.  From  this  source, 
we  were  able  to  calculate  factory 
overhead  as  a  percentage  of  total  cost  of 
manufacture. 

•  For  SG&A  expenses,  we  used 
informatiOB  obtained  from  the  same 
financial  report  used  to  obtain  factory 
overhead,  "niis  information  showed 
SG&A  expenses  as  a  percentage  of  the 
cost  of  manufacture.  SG&A  expenses 
were  less  than  10  percent  of  the  cost  of 
manufacture.  Therefore,  we  used  the 
statutory  minimum  of  10  percent  of  the 
cost  of  manufacture  for  SG&A,  in 
accordance  with  sections  773(c)(1)  and  , 
773(e)  of  the  Act 

•  For  profit,  we  used  the  profit  rate  of 
the  same  Indian  producer  of  similar 
merchandise  fix>m  which  we  derived  a 
rate  for  factory  overhead. 

•  For  export  packing,  we  applied  BIA 
(section  776(c)  of  the  Act)  because  the 
respondents  did  not  supply  sufficient 
factor  information  by  whidi  to  calculate 
packing  costs..  We  used,  as  BIA,  one 
percent  of  the  total  ex-factory  cost  and 
SG&A  expenses  combined.  "This    . 
percentage,  obtained  from  publicly 
available  data,  was  used  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
from  Italy,  52  FR  24198  (June  29, 1987). 
This  me^odology  is  consistent  with  the 
Department's  valuation  of  packing  in 
the  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  from  the  People's  Republic  of 
China,  56  FR  67590  (December  31, 
1991).  We  used  this  percentage  because 
there  was  no  publicly  available 
information  from  a  comparable 
surrogate  country. 

•  For  foreign  inland  freight,  we  used 
the  price  reported  in  a  December  1989 
cable  from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China,  56  FR  4040 
(February  1, 1991).  We  adjusted  the 
value  of  freight  to  the  POR  using  a  WPI 
published  by  the  IMF. 

Curroicy  Conversion 

We  made  currency  conversions  in 
accordance  with  19  C.F.R.  353.60(a). 
Currency  convereions  were  made  at  the 


rates  certified  by  the  Federal  Reserve 
Bank. 

Best  Infonnation  Available 

Section  776(c)  of  the  Act  provides  that 
whenever  a  party  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  stgnificantly  impedes  an 
investigation,  the  IDepartment  shall  use 
BIA.  In  deciding  what  to  use  as  BIA,  19 
C.F.R.  353.37(b)  provides  that  the 
Department  may  take  into  account 
whether  a  i>arty  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BIA.  Whenever  a 
company  refuses  to  provide  the 
infonnation  requested  in  the  form       '  '** 
required,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  will  normally  assign  to  that 
company  the  higher  of  (1)  the  highest 
rate  for  any  firm  in  the  less-than-fair- 
value  (LTFV)  investigation  or  prior 
administrative  reviews  of  sales  of 
subject  merchandise  from  that  same 
country;  or  (2)  the  highest  rate  found  in 
that  review  for  any  firm.  When  a 
company  has  cooperated  with  the 
Department's  request  for  information 
but  fails  to  provide  the  information 
requested  in  a  timely  manner  or  in  the 
form  required,  the  Department  will 
normally  assign  to  that  company  the 
higher  of  either:  (1)  the  highest  of  the 
rates  found  for  that  firm  in  the  LTFV 
investigation  or  prior  administrative 
reviews;  or  (2)  the  highest  calculated 
rate  found  in  that  review  for  any  firm. 
{See  Antifriction  Bearings  from  France, 
et  al.;  Filial  Results  of  Review,  58  FR 
39729  Ouly  26, 1993) J  ,  , 

Non-Responsive  Companies 

For  each  of  the  review  periods,  we 
have  assigned  non-cooperative  BIA  to 
those  companies  for  which  we  initiated 
a  review  and  which  did  not  respond  to 
the  questionnaires.  In  accordance  with 
the  non-cooperative  BIA  formula  stated 
above,  this  represents  the  highest  rate 
for  any  firm  from  the  LTFV 
investigation  or  any  review  of  sales  of 
subject  merchandise  from  the  PRC.  As 
noted  in  the  separate  rates  section 
above,  we  have  determined  that  those 
companies  do  not  merit  separate  rates. 
Therefore,  the  non-cooperative  BIA  for 
the  non-responsive  companies  forms  the 
basis  of  the  PRC  rate.  The  PRC  rate  is 
15.61  percent  for  the  fourth  review  and 
23.76  percent  for  the  fifth  and  sixth 
reviews. 
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RaspopsiTe  Companks 

1 .  Non-Cooperative  BIA 

Chinjun 

On  May  23, 1994,  Qiin  Jun,  a  reseller 
of  TRBs  based  in  Hong  Kong,  submitted 
a  letter  seeking  to  withdraw  its  request 
for  the  fourth  review.  Because  the 
petitioner  bad  also  requested  a  review, 
we  did  not  terminate  the  review.  In  its 
response  to  the  Department's 
questionnaires  of  November  12, 1991, 
for  Section  A  and  December  24, 1991, 
for  Sections  B  and  C,  Chin  Jim  provided 
incomplete  information.  Also,  rhin  Jim 
failed  to  respond  to  the  Department's 
May  6, 1994  supplemental 
questionnaire,  hi  addition.  Chin  Jun 
refused  to  pennit  the  verificaticni  of  its 
sales  information.  Therefore,  we  have 
applied  non-cooperative  BIA  to  sales 
from  Chin  Jun  for  th»  foiutii  review. 

Cooperative  BIA 

Premier 

Premier,  a  leseller  of  TRBs  from  ^x 
PRC  based  in  Hong  Kong,  stated  it  could 
not  respond  to  the  Department's 
supplemmital  questionnaire,  vi^ch 
requested  bctors  of  production  data.  We 
asked  Premier  for  factors  oi  productian 
data  with  the  intent  of  using  this 
inf(xmation  to:  (1)  perform  a  cost  of  ■ 
production  test  an  third-coimtry  sales; 
and  (2)  calculate  CV  when  necessary. 
Premier  stated  that  it  was  not  in  a 
position  to  request  factors  of  production 
information  frtmi  its  suppliers.  The 
Department  than  sent  factors  of 
production  questionnaires  to  Premier's 
suppliers  in  an  effort  to  obtain  the 
infonnation.  We  did  not  receive  any 
respcHises  from  Premier's  suppliers.  In 
addition,  the  DepMtment  found 
significant  errors  in  reported  sales  data 
at  verification  of  Premier.  Therefwe,  for 
these  preliminary  results  we  have 


applied  in  each  review,  as  cooperative 
BLA,  the  higher  of  the  highest  rate  ever 
applicable  to  Premier  or  the  highest 
calculated  rate  in  the  same  review. 

2.  Partial  BIA 

We  ate  applying  partial  BIA  to  certain 
sales  made  by  Jilin,  Liaoning,  Chin  Jun, 
Guizhou  and  Henan.  All  of  these 
companies  were  cooperative  in  these 
reviews,  and  we  do  not  find  these 
deficiencies  sufficient  to  call  into 
creation  the  reliability  of  the  data  - 
provided  by  these  companies.  However, 
we  are  laddng  the  necessary  data  for 
FMV  calculations  with  respect  to  certain 
models  sold  in  the  United  States  by 
these  companies.  We  do  not  have 
complete  data  for  one  model  sold  by 
Jilin  in  the  fifth  review,  one  model  sold 
by  Liaoning  in  the  sixth  review,  and 
several  models  sold  by  Chin  Jim  in  both  . 
reviews.  We  are  also  ^plying  partial 
BIA  to  most  of  Guizbou's  U.S.  sales  in 
the  fifth  review.  Guizhou  provided 
complete  U.S.  sales  infonnation,  but  we 
were  unable  to  verify  the  factors  of 
production  for  the  merdiandins  that  it 
purdiased  from  one  factory.  We  were, 
however,  able  to  verify  the  factors  for 
merdiandise  sold  by  Guizhou  that  was 
supplied  by  a  second  factory.  As  partial 
BIA,  we  applied  to  the  relevant  U.S. 
sales  by  Juin,  T.ianning,  Chin  Jun,  wnH 
Guizhou  the  higher  of  the  hi^est  rate 
ever  applicable  to  that  company,  or  the 
highest  rate  calculated  in  the  same 
review. 

For  the  fourth  review,  Henan 
provided  incomplete  information  with 
regard  to  one  of  the  products  it  sold.  For 
that  product,  r^rarted  factors  of 
production  infonnation  regarding  gross 
weight,  scrap  weight,  and  direct  labor 
were  combined  for  cups  and  cones. 
Since  cups  and  cones  were  sold 
separately,  it  was  necessary  to  segregate 
these  amounts.  As  BIA  for  that  product. 


we  allocated  input  weights  of  steel 
between  the  cup  and  cone  on  the  basis 
of  the  relative  weights  of  the  finished 
cup  and  cone,  which  were  reported 
separately.  To  allocate  total  (hnd  labor 
hours  to  the  cup,  as  BIA,  we  calculated 
the  ratio  of  the  average  labor  hours  for 
cups  for  all  other  prcxlucts  sold  by 
Henan  to  the  average  total  labor  hours 
for  all  other  products,  and  applied  this 
ratio  to  total  direct  labor  hours  for  this 
particular  product.  We  aUocated  the 
'  remainder  of  the  total  direct  labor  hours 
for  this  product  to  ^e  cone. 

For  the  cup  and  cone  components  ef  ' 
this  same  product,  Henan  failed  to ' 
indicate  the  specific  tjrpes  of  steel  used 
and  the  distance  from  die  Steel  mill  to 
the  TRB  factory.  As  BIA  for  determining 
the  steel  types  used  in  the  production  of 
this  product,  we  have  assumed  that  the 
same  materials  used  for  other  i»x)ducte  ' 
sold  by  Henan  were  also  used  for  this   ' 
product.  As  BIA  for  calculating  freight 
costs,  we  have  assumed  the  longest 
distance  between  the  steel  mills  and 
TRB  factories  for  steel  used  in  the 
production  of  Henan's  other  TRBs  (as 
reflected  in  Henan's  response). 

For  all  three  reviews,  although  Hpnan 
supplied  factors  data  for  all  models,  it 
did  not  idoitify  which  of  two  producers 
supplied  certain  models  that  were  sold 
by  Henan  to  the  United  States  during 
each  POR  Accordingly,  for  sales  of 
these  models  by  ifeiun,  we  used  as  BIA 
the  higher  of  the  two  possible  FMVs  for 
each  product  for  the  review  period, 
based  on  the  factors  of  production  from 
the  two  suppliws,  be(^ise  the  products 
may  have  been  sourced  from  either  of 
the  two  supplies. 

Prelimiiiazy  ResoHs  of  the  Review 

As  a  result  of  our  comparison  of  the 
USP  to  FMV.  we  preliminarily 
determine  that  the  following  dumping 
margins  east: 


Manufacturer/exporter 


Premief  Bearing  and  Equipment.  Umttad 

Guizhou  Machinery  Import  and  Ejq»rt  Corporation 

Henan  Machinery  and  Equipnwnl  Import  and  Export  Corporation 

Luoyang  Bearing  Fackxy „ 

Shanghai  General  Bearing  Company,  lid 

Jilin  Machinery  Import  and  Export  Corporation 

Chin  Jun  Industrial  Ltd 

Wafangdten  Bearing  Factory  „... 

Liaoning  Co..  Ud „ _ 


Margin  (percent) 


6/1/90  to 
£y51/91 


a  15.61 

721 

0.87 

0.78 

0*51 

15.61 

'  15.61 

15.61 

^  15.61 


6/1/91  to 
5^1/92 


223.76 
223.76 
6.79 
0.61 
0.00 
4.89 
0.51 
23.76 
7.73 


6/1/92  to 
5/31/93 


23.76 
0.00 
4.06 
0.00 
0.00 
0.00 
1.18 


No 


0.42 


JJ[I]f«B?^!]'^J'?L?**^  ^J*^  questionnaire  or  dW  not  respond  to  the  supplemantal  questionnaire;  therefore,  as  uncooperative  BIA.  we  as- 
sigried  ttie  highertratecateuWed  m  the  investigation  or  in  this  or  any  other  review  of  sales  of  subject  merchandtoe  from  the  PRC.  This  does  not 
constitute  a  separate  rate  firxing  lor  this  firm. 

2  As  cooperative  BIA.  we  assigned  in  each  review  the  higher  of  (1)  the  highest  rate  ever  applicable  to  that  conmany  in  the  investigation  or  any 
prevK)us  review;  or  (2)  the  highest  calculated  margin  for  any  respondent  that  supplied  an  adequate  response  in  the  same  review. 
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Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  Uie  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the 
publication  of  this  notice.  Interested 
parties  may  submit  written  comments 
(case  briefs)  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefa),  which  must 
be  limited  to  issues  raised  in  the  case 
briefa,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  eSiective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  For  the 
companies  named  above  that  have 
separate  rates  and  were  reviewed 
(Premier,  Guizhou,  Henan,  Jilin, 
Luoyang,  Shanghai,  Liaoning,  Chin  Jun, 
and  W^Eangdian),  the  cash  deposit  rates 
will  be  the  rates  for  these  firms 
established  in  the  final  results  of  the 
sixth  administrative  review;  (2)  for 
Hubei  and  Guizhou  Automotive,  both  of 
which  we  preliminarily  determine  to  be 
entitled  to  separate  rates,  the  rates  will 
continue  to  fa«  those  that  currently 
apply  to  these  companies  (8.83  percent 
for  both);  (3)  for  all  remaining  PRC 
exporters,  all  of  which  were  found  to 
not  be  entitled  to  separate  rates,  the  cash 
deposit  will  be  23.76  percent;  and  (4)  for 
other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CF.R 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 


entries  during  this  review  period. 
Failure  to  comply  with  this  requirmnent 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CF.R  353.22. 

Dated:  August  8, 1995. 
Susan  G.  Faaaiiinii, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-21199  Filed  8-24-95;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Notics  of  Area  To  Ba  Tamporarlly 
Avoldad  by  the  Public  During  Coral 
Rubble  and  Ship  Debris  Removal 
Aetivlllas  in  lh«  Looa  Kay  National 
Marina  Sanctuary,  Now  Part  of  the 
Florida  Kaya  National  Marina 
Sanctuary 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
action:  Notice. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
the  U.S.  Army  Corps  of  Engineers 
(COE),  and  authorized  contractors  will 
be  conducting  coral  rubble  and  ship 
debris  removal  activities  to  prevent  and 
minimize  the  destruction,  or  loss  of,  or 
injury  to  Sanctuary  resources.  The  coral 
rubble  and  ship  debris  were  generated 
as  a  resuh  of  the  August  10  to  12, 1994, 
RA^  Columbus  Iselin  grounding  incident 
within  the  Looe  Key  National  Marine 
Sanctuary  (Looe  Key  NMS),  now  part  of 
the  Florida  Keys  National  Marine 
Sanctuary  (Florida  Keys  NMS). 

To  ensure  the  protection  of  life  and 
property  during  these  complex  activities 
the  public  is  advised  to  avoid  the  area 
due  to  the  presence  of  heavy  equipment 
(i.e..  barge  and  crane)  and  increased 
localized  boat  traffic.  NOAA  requests 
that  Sanctuary  users  temporarily  avoid 
an  area  approximately  900  square  feet 
marked  by  visible  construction  buoys 
from  on  or  about  August  23  and  August 
31, 1995.  The  area  is  in  the  vicinity  of 
24»37'30"  N,  81''24'23"  W,  a  bank  reef 
located  7  nautical  miles  (12.9  km)  off 
the  southwest  tip  of  Big  Pine  Key, 
Florida. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Any  comments  on  the  establishment  of 
the  area  to  be  temporarily  avoided  may 
be  sent  at  any  time  diuing  or  after  the 
effective  dates  specified  below,  to  Dr. 
Charles  M.  Wahle,  Chief,  Technical 
Projecte  Branch,  Sanctuaries  and 
Reserves  Division,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  SSMC4, 12th  Floor, 
Silver  Spring,  Maryland,  20910. 
Telephone  number.  301-713-3145  exL 
156. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  National  Marine 
Sanctuaries  Act  (NMS A),  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA),  and  the 
Looe  Key  NMS  regulations  at  15  CFR 
Part  937,  NOAA  will  be  conducting 
restoration  activities  within  a  specified 
area  within  the  Looe  Key  NMS  on  or 
about  August  23  to  August  31, 1995. 

Backgroond 

On  August  10  to  12, 1994,  the  RA^ 
Columbus  Iselin,  a  155-foot 
oceanographic  research  vessel,  ran 
aground  on  the  western  portion  of  Looe 
Key  reef  within  the  Looe  Key  NMS,  now 
part  of  the  FKNMS.  The  grounding  site 
is  a  bank  reef  located  7  nautical  miles 
(12.9  km)  off  the  southwest  tip  of  Big 
Pine  Key,  Florida  (24''37'  N,  81»24'  W). 
The  impact  of  the  grounding  and  the 
shifting  of  the  vessel  over  the  two  day 
period  created  larger  scars  on  four  of  the 
Looe  Key  coral  spurs.  Significant 
injuries  were  inflicted  to  the  coral  reef 
colonies,  substrate,  and  other  resident 
marine  organisms  such  as  sponges  and 
sea  fans.  Considerable  amounts  of 
unconsolidated  coral  rubble  were 
generated  by  the  impact  and  now  rest  in 
the  channels  (grooves)  between  and  on 
top  of  the  coral  spurs.  In  addition  to  the 
debris,  large  sections  of  metal 
instrumentation  shielding  from  the 
ship's  hull  (ship  debris)  was  left  behind 
on  the  seabed.  The  rubble  and  ship 
debris  continue  to  threaten  living 
resources  in  the  vicinity  of  the 
grounding  site,  and  pose  safety  risks  to 
Sanctuary  users. 

Section  312(b)(1)  of  the  NMSA 
authorizes  NOAA  to  undertake  all 
necessary  actions  to  prevent  or 
minimize  the  destruction  or  loss  of,  or 
injury  to,  Sanctuary  resources.  NOAA 
has  determined  that  coral  reef  rubble 
and  ship  debris  generated  by  this 
grounding  continues  to  threaten  living 
corals  in  tixe  area  and  must  be  extracted 
safely  from  the  site  this  summer.  NOAA, 
COE  and  authorized  contractors  will 
implement  rubble  and  ship  debris 
removal  work  at  the  grounding  site 
within  the  Looe  Key  NMS. 
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During  the  condtict  of  such  activitiM, 
NOAA  has  deemed  it  necessary  to 
requeM  the  public  to  temporarily  avoid 
the  900  square  foot  area  around  the 
grounding  site  (24»37'  N,  81'24'  W)  for 
Uie  foUowing  reasons,  to:  protect  the  lifs 
and  property  of  construction  crew  and 
Sanctuary  users  while  heavy 
construction  materials  and  equipmmt 
(e.g.,  barges  and  cranes)  are  in  the  area; 
protect  moorings  which  will  be  used  at 
the  site  to  stabilize  the  barge;  and 
protect  the  surface  air  supply  hoses  of 
the  divers  and  SCUBA  crew  who  will  be 
conducting  the  rubble  and  ship  debris 
removal  activities;  and  to  ensure  timely 
and  successful  completion  of  rubble  and 
ship  debris  removal. 

This  area  to  be  temporarily  avoided 
will  be  in  effect  no  longer  than 
necessary  to  complete  the  rubble  and 
ship  del«is  removal  activities.  It  is  the 
minimum  area  necessary  to  moor  the 
barge  and  includes  buffer  zones  to  moor 
support  vessels  and  provide  an  extra 
margin  for  public  safety  while 
completing  these  rubble  and  ship  debris 
removal  activities. 

LocatkMU  and  Boundaries  of 
Temporary  Avoidance  Area 

The  temporary  avoidance  area  is 
located  approximately  7  nautical  miles 
(12.9  kilometers)  offshore  the  southwest 
tip  of  Big  Pine  Key,  Florida  (24<*37'  N. 
81»24'  W).  The  total  area  to  be 
temporarily  avoided  is  approximately 
900  square  feet,  and  is  less  than  one 
percent  of  the  total  area  of  the  Looe  Key 
NMS.  The  boundary  of  this  area  will  he 
mariud  by  visible  construction  buoys. 

The  area  to  be  temporarily  avoided  is 
boimded  by  the  following  coordinates: 
Latitude  Longitude 

A.  24*32'49.y'  N  81'24'25.6''  W 

B.  24»32'4«.5"  M  •1»24'22.4"  W 
C  24»32^5.3'' N  81*24'22.4'' W 
D.  24»32'25.3''  N  81*24'25.«"  W 

Dates 

The  area  to  be  temporarily  avoided 
will  be  in  effisct  from  on  or  about  August 
23  to  August  31, 1995,  or  tmtil  the 
construction  marker  buoys  are  removed 
at  NOAA's  direction  if  the  work  is 
completed  prior  to  August  31, 1995. 
Public  notice  of  the  area  to  be 
temporarily  avoided  will  be  provided 
through  the  Federal  Register,  local  news 
media,  and  posting  of  placards  on 
bulletin  boards  in  public  areas  in  Big 
Pine  Key  and  at  Bahia  Honda  State  Park. 
Notice  of  the  removal  of  the  area  to  be 
temporarily  avoided  will  be  issued  by 
NOAA  once  the  rubble  and  ship  debris 
removal  activities  are  completed. 
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Dated:  August  21. 1995. 
W.  SUnky  WUaon, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  95-21144  Filed  8-24-95;  8:45  am] 
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Marin*  Mammas 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  completion  of  fifml 
marine  mammal  stock  assessment 
reports  and  guidelines. 


SUIMAirr:  The  Marine  Mammal 
Protection  Act  (MMPA)  requires  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  to  prepare  stock  assessment 
reports  for  all  marine  mammal  stocks 
that  occur  in  waters  under  the 
jurisdiction  of  the  United  States.  NMFS 
made  draft  stock  assessment  reports  and 
preliminary  guidelines  available  for 
public  review  and  comment  on  August 
9, 1994.  Comments  received  from  the 
public  and  from  scientific  review 
groups,  also  established  under  the 
MMPA,  were  reviewed  and 
incorporated  into  the  reports  and 
guidelines  as  appropriate.  Final  reports 
and  guidelines  have  now  been 
completed.  Electronic  copies  are 
currently  available.  Printed  copies  will 
be  available  when  duplication  has  been 
completed. 

ADDRESSES:  Printed  copies  may  be 
obtained  by  writing  to:  Chief,  Marine 
Mammal  EM  vision.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  MD  20910-3226,  Attn:  Stock 
Assessments.  Copies  may  also  be 
obtained  from  one  of  the  contacts  below. 
The  reports  and  guidelines  are  stored 
as  WordPerfect*  6.0/6.1  files  and  may 
be  downloaded  from  the  World  Wide 
Web  at  the  following  address  imtil 
September  30, 1995:  http:// 
kingfish.ssp.nm£s.gov:80/home- 
page.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Eagle,  Office  of  Protected 
Respurces,  NMFS,  at  (301)  713-2322. 
Or,  contact  James  A.  Balsiger  at  (206) 
526-4000,  Alaska  Fisheries  Science 
Center  (F/AKC),  NMFS,  7600  Sand 
Point  Way.  NE  BIN  15700.  Seattle.  WA 
98115-0070  regarding  Alaska  regional 
stock  assessments;  James  Lecky  at  (310) 
980-4020,  Southwest  Regional  Office 
(F/SW03),  NMFS,  501  West  Ocean 
Boulevard,  Long  Beach,  CA  90802- 
4213,  regarding  Pacific  regional  stock 


assessments;  or  Robert  A.  Blaylock  at 
(305)  361-5761.  Southeast  Fisheries 
Science  Center  (F/SEC4).  NMFS.  75 
Virginia  Beach  Drive,  Miami,  FL  33149- 
1003,  or  Gordon  Waring  at  (508)  548- 
5123,  Northeast  Fisheries  Science 
Center.  NMFS.  166  Water  Street,  Woods 
Hole.  MA  02543-1097  for  Atlantic 
regional  stock  assessments. 

SUPPLEMENTARY  INFORMATION: 

Stock  Asseaoneiit  Reports 

Section  117  of  the  MMPA  (16  U.S.C 
1361  et  seq.)  requires  NMFS  and  FWS 
to  prepare  stock  assessments  for  each 
stock  of  marine  mammals  that  occura  in 
watere  imder  the  jurisdiction  of  the 
United  States.  These  reports  must 
contain  information  regarding  the 
distribution  and  abundance  of  the  stock, 
population  growth  rates  and  trends, 
estimates  of  annual  human-caused 
mortality  from  all  sources,  descriptions 
of  the  fisheries  with  which  the  stock 
interacts,  and  the  status  of  the  stock. 

Although  many  of  the  items  included 
in  the  reports  were  described  explicitly 
in  the  MMPA.  many  elements, 
including  a  quantitative  definition  of 
the  parameters  used  in  calculating 
Potential  Biological  Removal  levels 
(PBR),  were  defined  only  in  general 
terms.  To  promote  consistent 
interpretation  of  the  provision  of  the 
law,  NMFS  and  FWS  convened  a 
workshop  in  Jxme,  1994.  to  develop 
preliminary  guidelines  to  be  used  in 
preparing  Uie  draft  stock  assessments. 

NtAFS  completed  the  guidelines  and 
draft  stock  assessment  reports, 
including  preliminary  consiiltation  with 
the  three  regional  Scientific  Review 
Groups,  and  made  them  available  for 
public  review  and  comment  on  August 
9, 1994  (59  FR  40527).  During  and 
subsequent  to  the  public  comment 
period.  NMFS  consulted  extensively 
with  Scientific  Review  Groups  to 
disciiss  their  comments,  as  well  as  the 
public's  comments  on  the  guidelines 
and  individual  reports.  Reports  were 
typically  revised,  as  necessary, 
according  to  the  results  of  these 
consiiltations.  Final  stock  assessment 
reports  have  been  completed  and  are 
available  to  the  public.  Electronic  copies 
are  currently  available,  and  printed 
copies  may  be  obtained  when 
duplication  has  been  completed. 

Comments 

NMFS  received  comments  from  a    . 
variety  of  souroes,  including  state  and 
Federal  agencies,  private  citizens,  and 
representatives  of  interest  groups,  on  the 
draft  stock  assessment  reports  and 
preliminary  guidelines  for  preparing 
reports.  Thi9  primary  sources  of 
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comment  and  guidance  were  the  three 
regional  scientific  review  groups 
estiablished  under  section  117  of  the 
MMPA.  NMFS  and  the  review  groups 
held  a  series  of  meetings  to  discuss  the 
guidelines,  general  issues,  and 
individual  assessment  reports. 

The  comments  discussed  below  are 
limited  to  those  that  address  the 
guidelines  and  general  issues.  Many  of 
the  recommendations  duplicated  others; 
therefore,  individual  comments  were 
combined  and  addressed  together 
be£)w.  Report-specific  commmts  were 
considered  by  the  authors  of  the  reports 
and  were  incorporated,  as  appropriate. 

Comments  generally  fell  into  one  of 
tba  following  categories:  (1)  Interpreting 
uncertainty  in  the  reports;  (2) 
completeness  of  the  rep<nts;  (3)  the 
raparent  conservative  nature  of  the 
elements  in  the  PBR  calculation;  and  (4) 
miscellaneous  issues. 

1.  Interpreting  Uncertainty  in  Reports 

Comment:  Uncertainty  of  biological 
information  alone  should  not  be  the  sole 
basis  for  a  "strategic"  determination; 
linknown  values  should  not  be 
interpreted  as  zero. 

Response:  NMFS  proposed  in  the 
preliminary  gmdelines  that  an  unknown 
abimdance  estimate  (no  recent,  reliable 
data  on  populatioB  size  exist)  be 
interpreted  as  zero  in  calculating  PBR 
Such  an  approach  was  based  upon  the 
logic  that  no  level  of  human-caused 
mortality  could  be  determined  as  not 
causing  a  population  to  be  depressed 
below  its  optimimi  sustainable 
{lopulation  levels,  if  there  was  no 
documented  information  on  populatioi 
size  or  status.  After  detailed  discussion 
with  the  Scientific  Review  Groups  on 
this  topic,  NMFS  accepted  that  in  the 
event  no  data  exist,  the  "best  available 
scientific  information"  cotild  be 
interpreted  as  consensus  judgement  of 
an  independent  review  panel  with 
expertise  in  marine  mainmal  biology 
and  populations,  commercial  filling 
technology  and  practices,  and  marine 
mammals  taken  for  subsistence  uses 
(e.g..  the  Scientific  Review  Group).  For 
this  reason,  in  those  cases  where  NMFS 
had  no  data  regarding  population  sise. 
the  best  estimate  of  minimum 
abimdance.  and  restilting  PBR.  these 
items  were  listed  as  "unknown."  In 
general,  status  determination  was  based 
upon  the  judgement  of  NMFS  scientists 
and  the  appropri^e  Scientific  Review 
Group. 

In  some  cases  (e.g.,  Califtunia/Oregon/ 
Washington  sperm  whales)  abundance    . 
estimates  were  based  upon  surveys  of 
only  a  portion  of  the  range  of  the  stock. 
When  this  occurred.  NMFS  used  such 
survey  data  as  the  basis  for  the  PBR 


calculation.  Use  of  these  estimates  will 
flag  cases  where  there  is  a  potential  for 
adverse  impacts,  and  illustrate 
situations  where  additional  data  are 
necessary  to  be  sure  that  a  conservation 
problem  does  not  occur. 

Comment:  Numerous  comments 
stated  that  the  practice  of  decreasing 
abundance  estimates  by  20  per  cent  pes 
year  after  the  fifth  year  is  scientifically 
unjustifiable. 

Response:  Older  informaticm  may  not 
accurately  reflect  the  current  status  of  a 
stock  and  may  form  a  poor  basis  for 
management  decisions.  NMFS, 
therefore,  proposed  that  the  additional 
uncertainty  related  to  outdated 
abundance  estimates  be  incorporated 
into  the  PBR  calculation  by  adjusting 
the  recovery  factor  (rather  than 
abtmdanoe  estimates)  downward  over 
time.  This  proposal  was  endorsed  by  the 
Scientific  Review  Groups  and 
incorporated  Into  the  guidelines  and 
into  the  final  reports. 

Comments;  Several  comments  were 
directed  at  the  quality  (A  data  necessary 
to  delineate  stock  identification. 
Commenten  believe  that  NMFS  should 
not  split  stocks  imless  there  are 
sufficient  genetic  data  to  document  the 
need  for  a  split. 

Response:  NMFS  scientists  noted  that 
several  lines  of  evidence  could  be  used 
for  stock  identification.  These  include, 
but  are  not  limited  to,  genetics, 
population  response,  distribution  or 
movements  of  animals,  morphcdogy, 
and  habitat  differences.  The  preliminary 
guidelines  noted  that  NMFS  plans  to 
use  a  small-unit  foundation  for  stock 
identification  and  combine  these  small 
units  only  when  compelling  information 
is  available.  Such  an  approach  was 
consistent  with  MMPA  goals, 

particularly  the  goal  of  nmintaining 

marine  mammals  as  function  elements 
of  their  ecosystem.  No  Scientific  Review 
Group  objected  to  the  small-unit . 
approach  as  an  appropriate  risk-averse 
method  to  identify  stocks  of  marine 
mammals,  although  some  individual 
review  group  members  did  object  to  the 
small-iuut  approach. 

2.  Completeness  of  reports 

Comment:  Several  commenters 
believed  that  the  draft  reports  contained 
insufficiant  discussion  of  available 
information  regarding  stock  structxue, 
abimdance  estimates,  and  annual 
mortality  estimates. 

Response:  The  draft  reports  were 
revised  to  discuss  available  information 
more  completely  and  provide  a  rationale 
for  the  estimates  used. 

Comment:  One  commenter  suggested 
that  stock  assessment  reports  should 
contain  a  complete  discixssion  of  the 


uncertainties  In  the  available 
information,  to  note  the  research 
necessary  to  resolve  these  uncertainties, 
and  to  describe  himian-caused  impacts 
to  the  habitats  of  marine  mammal 
stocks.  These  topics  are  among  the  areas 
in  which  the  Scientific  Review  Groups 
should  advise  NMFS. 

Response:  Although  NMFS  and  the 
Scientific  Review  Groups  have 
discussed  many  of  the  uncertainties 
related  to  status  of  marine  mammal 
stocks  and  the  research  necessary  to 
resolve  these  uncertainties,  NMFS 
beUeves  that  the  stock  assessment 
reports  are  not  the  best  place  to  discuss 
research  needs.  These  needs  would  be 
addressed  more  appropriately  in  a  long- ' 
term  research  plan  that  identifies  and 
estabUshes  priorities  for  needed 
research. 

Habitat  issues  have  not  yet  been  fully 
discussed  with  the  Scientific  Review 
Groups.  Initial  meetings  with  the 
Scientific  Review  Groups  focused. 
instead,  on  the  basic  requirements  of 
stock  assessment  reports  to  fodlitate  the 
completion  of  the  reports.  Habitat  issues 
will  be  among  the  topics  covered  in 
continuing  dlscxission  between  NMFS 
and  Scientific  Review  Groups. 

3.  Conservativeness  of  PBR  Calculations 

Comment:  Several  commenters  stated 
that  each  of  the  el«nents  of  the  PBR 
calculation  is  conservative  Mid  this 
conservative  natiire  increases  as  the 
elements  are  multiplied. 

Response:  The  elements  of  the  PBR 
equatitm  are  specified  In  the  MMPA. 
The  TtrinimiiTTi  abundance  estimate  is 
defined  as  the  estimated  number  in  the 
population  that  provides  reasonable 
assurance  that  the  stock  size  is  equal  to 
or  greater  than  the  estimate;  therefore, 
this  term  in  the  PBR  calculation  is.  by 
definition,  conservative  when  the 
estimate  is  marked  by  uncertainty.  As 
reliability  of  supporting  information 
increases,  the  minimum  population 
estimate  approaches  the  "best"  or 
"mean"  estimate. 

The  measure  of  productivity  included 
in  the  MMPA,  one  half  the  maximum 
theoretical  or  estimated  net  productivity 
rate  of  the  stock  at  a  small  population 
size,  is  not  necessarily  conservative.  For 
example,  the  default  value  for  one  half 
of  the  maximum  theoretical  net 
productivity  rate  for  pinniped  stocks  is 
6  per  cent.  Several  stocks  of  pinnipeds 
are  declining  (e.g.,  harbor  seals  and 
Steller  sea  lions  in  the  Gulf  of  Alaska 
and  Hawaiian  monk  seals).  Because  the 
theoretical  value  is  positive,  it  cannot  be 
considered  conservative  in  these 
situations.  Use  of  these  values,  however, 
has  been  determined  appropriate  for 
evaluating  direct,  human-caused 
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mortality  because  moitality  and  swious 
injury  levels  that  are  substantially  lower 
than  the  calculated  PBR  indicate  that 
human-caused  mortality  is  not  likely  the 
cause  of  the  decline. 

The  recovery  factor  accounts  for 
uncertainty  in  human-related  mortality 
estimates  and  in  the  additional 
uncertainty  associated  with  outdated 
abimdance  estimates.  Its  inclusion  is 
necessary  to  ensure  that  removals  up  to 
the  PBR  level  will  not  cause  a 
population  or  stock  to  decUne  below  its 
optimiun  sustainable  population.  As 
uncertainty  in  mortality  and  abundance 
estimates  diminishes,  die  recovery 
factors,  thus  PBR,  may  be  increased. 

In  some  cases,  these  elements  of  the 
PBR  calculation  could  be  considered 
conservative.  However,  the  esdent  of  the 
conservatism  of  each  element 
considered  alone  or  multiphed  together, 
cannot  be  evaluated  with  available 
information.  Therefore,  the  apparent 
conservatism  of  PBR  levels  that  are 
derived  from  information  with  a  high 
degree  of  imcertainty  is  appropriate  to 
ensure  that  the  stock  assessment  reports 
are  consistent  with  the  goals  of  the 
MMPA  regarding  the  conservation  of 
marine  mammals.  Based  on  simulations 
incurporating  realistic  levels  of 
uncertainty,  this  combination  of  values 
was  shown  to  have  a  high  probability  of 
meeting  the  goals  of  the  MMPA  without 
being  overly  conservative. 

Comment:  The  use  of  theoretical 
estimates  for  maximum  net  productivity 
rates  biay  result  in  an  overestimate  of 
actual  productivity  for  some  stocks;  in 
these  cases,  NMFS  should  use  the  best 
available  estimates  of  the  current  net 
productivity  rate. 

Response:  The  MMPA  specifies  that 
NMFS  use  one  half  of  the  maximum 
theoretical  or  estimated  net  productivity 
rate  of  the  stock  at  small  population 
size.  "Ciurent"  net  productivity  ra/tfe  is 
not  a  reliable  estimate  of  tbe  maximum 
net  productivity  rate  when  the 
population's  status  relative  to  its 
optimum  sustainable  population  is 
unknown.  Therefore,  NMFS  used  the 
theoretical  values  of  4  per  cent  for 
cetaceans  and  12  percent  for  pinnipeds 
that  were  included  in  the  draft  reports 
in  cases  where  reliable  estimates  of 
maximum  net  productivity  rate  were  not 
available. 

Conunent:  Mrnimiun  population 
estimates  should  be  adjusted  for  animals 
that  were  not  seen  on  the  surveys; 
correction  factors  need  not  be 
determined  on  a  stock-specific  basis. 

Response:  The  prelimmary  guidelines 
for  preparing  stock  assessment  reports 
state  that  correction  factors  that  adjust 
tibimdance  estimates  for  animals  that 
were  not  seen  during  survey  efforts 


should  be  used  only  when  the  predsion 
of  the  correction  factor  is  known  and 
can  be  incorporated  into  the  TtiinimiiTn 
population  estimate.  Several 
commenters  and  the  Alaska  Scientific 
Review  Group  believed  that  the  use  of 
direct  counts  as  estimates  of  minimum 
abundance  would  underestimate 
population  size  by  a  wide  margin,  and, 
even  in  cases  where  precision  is 
unknown,  correction  factors  could  be 
incorporated  into  minimiun  population 
estimates  if  correction  factors  had  been 
detennined  for  other  stocks  of  the  same 
species  and  a  relatively  conservative 
correction  factor  could  be  selected. 
NMFS  agrees,  and  several  minimiun 
population  estunates  for  stocks  in 
Alaska  were  increased  by  a  correction 
factor  that  received  consensus  support 
from  the  Alaska  Scientific  Review 
Group.  Such  correction  factors  were  not 
used  in  the  Atlantic  or  Pacific  stock 
assessment  reports. 

4.  Miscellaneous  Issues 

Comment:  The  stock  assessment 
reports  are  based  upon  the  best  available 
science  and  should  not  include  policy 
decisions.  That  is,  elements  of  the  PBR 
calculation  should  not  incorporate  the 
goals  of  the  MMPA. 

Response:  The  MMPA  specifies  that 
stock  assessment  reports  must  be  based 
upon  the  best  available  scientific 
information,  and  NMFS  intends  that 
sub8«)uent  management  decisions  will 
not  affect  the  information  that  is 
included  in  the  reports.  Although  no 
quantitative  definition  was  provided  for 
the  elements  of  the  PBR  calculation  and 
stock  identification,  the  reports  required 
a  quantitative  approach.  With  no 
specific  guidance  regarding  the  values 
to  be  used  for  each  stock,  NMFS  and 
FWS  had  to  use  the  general  guidance 
contained  in  the  MMPA  and  develop 
quantitative  definitions  that  are 
consistent  with  its  goals. 

Comment:  The  recovery  factor  for 
certain  species  of  marine  mammals  used 
for  subsistence  purposes  has  been 
increased  above  the  0.5  level  used  for 
stocks  of  unknown  status.  Such  an 
approach  seems  to  give  the  "benefit  of 
the  doubt"  to  subsistence  harvest  rather 
than  marine  mammal  conservation. 

Response:  The  PBR  methodology  was 
devised  primarily  to  govern  the  taking 
of  marine  mammals  incidental  to 
commercial  fisheries  although  such 
taking  must  be  evaluated  in  the  context 
of  total  human-caused  mortality  and 
serious  injury.  The  recovery  factor  in 
the  PBR  calculation  adds  a  level  of 
conservatism  to  the  calculation  to 
compensate  for  uncertainty.  In  the  case 
of  bowhead  whales,  the  available 
biological  information  was  sufficiently 


precise  and  complete  to  justify  raising 
the  recovery  &ctor.  In  other  cases  (e.g., 
beluga  stocks  in  the  Beaufort  and 
Eastern  Chukchi  Seas)  NMFS  and  the 
Alaska  Scientific  Review  Group 
believed  there  was  sufficient 
information  to  indicate  that  populations 
were  stable  even  when  subjected  to 
hiunan-caused  mortality.  Tllerefore, 
NMFS,  in  consultation  with  the  Alaska 
Scientific  Review  Group,  agreed  to 
increase  the  recovery  factor  for  some 
stocks  of  Alaskan  marine  mammals, 
even  though  the  stetus  of  these  stocks  is 
imknown.  The  stocks  affected  by  this 
decision  include  those  that  are  used  for 
subsistence  purposes',  but  are  not 
subjected  to  hi^  levels  of  mortality 
incidental  to  fishing  operations. 
Furthermore,  recovery  factors  for  other 
stocks  (e.g.,  Steller  sea  lions,  eastern 
stock)  were  increased  after  simulations 
indicated  that  the  populations  were 
stable  or  increasing  in  the  presence  o^ 
human-related  mort^ty. 

Comment:  The  draft  stock  assessment 
reports  failed  to  take  advantage  of 
traditional  or  local  knowledge  of  Alaska 
Natives. 

Response:  NMFS  believes  that  it  is 
appropriate  to  develop  management 
programs  for  the  status  of  stocks  subject 
to  subsistence  harvests,  but  not 
significant  conunercial  fisheries  takes, 
throi^  the  co-management  process, 
provided  that  process  includes  a  sound 
research  and  management  program  to 
identify  and  address  uncertainties 
concerning  marine  mammal  stocks 
subject  to  subsistence  harvests. 
Therefore,  estimates  of  PBR  and 
"strategic"  or  "non-strategic" 
determinations  have  not  been  made  at 
this  time  for  certain  Alaskan  marine 
mammal  stocks  that  (a)  are  not  listed  as 
endangered  or  threatened  under  the 
Endeingered  Species  Act  (ESA)  or  listed 
as  depleted  under  the  MMPA;  (b)  are 
subject  to  subsistence  harvests  by 
Alaska  Natives  but  where  mortafity  and 
serious  injury  incidental  to  commercial 
fishing  is  absent  or  is  a  relatively  minor 
contribution  to  total  himian-related 
mortahty  and  injury;  and,  (c)  where 
indicated  in  the  draft  reports,  are 
believed  to  have  a  total  estimated 
human-related  mortality  tKat  may  not  be 
susteinable  over  the  long-term.  Three 
stocks  met  these  criteria:  Harbor  seals  in 
the  Gulf  of  Alaska  and  beluga  whales  in 
Cook  Inlet  and  Norton  Soimd. 

Estimates  for  PBR  and  status 
determinations  for  such  stocks  will  be 
determined  from  the  analysis  of 
scientific  and  other  relevant  information 
discussed  during  the  co-management 
process;  these  estimates  will  maintain 
the  intent  of  best  available  scientific 
information  and  reflect  the  degree  of 
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uncertainty  associated  with  the 
information  obtained  for  these  stocks, 
lljis  approach  will  provide  a  starting 
point  to  iiuxwporate  traditional 
knowledge  into  science-based 
management.  Such  an  approach  would 


take  full  advantage  of  local  insights  and 
wo\Ud  result  in  a  repeateble,  systematic 
information-collection  process  upon 
which  management  decisions  could  be 
based. 


Dated:  August  9, 1995. 

William  W.  Fox,  Jr., 

Dinctor,  Protected  Resources,  National 
Marine  Fishmes  Service. 


Tabi^  1.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammai^  That 
'  Occupy  Waters  Under  U.S.  Jurisdictk)n 


II 


Species 


SteHer  sea  Hon 

Steller  sea  Ron 

Northern  fur  seal  

Hartxx  seal 

Haibor  seal 

Haifoor  seal „. 

Spotted  seal 

Baardsdseal 

Ringed  seal  

Ribbon  seal  

Bekjga 

BeKiga 

Beluga „ 

Beluga „.... 

Bakjga  

KHIef  wtiale ....._ 

KWer  wtiale _.. 

Pacific  whMe-sided  dol- 
phin. 

Hart)or  porpoise 

Dan's  porpoise 

Sperm  wtiale  «..„.. 

Beird's  beaked  whale 

Cuvier's  beaked  wtiale  ... 

Stejnerger^  beaked 
whale. 

Gray  whale _. 

Hurnptack  wtiale 

Humpback  wtiale 

Rn  whale 

Minke  whale 

Northern  right  whale 

Bowhead  whale  ...._........ 

North  Atiantk:  right  whale 

Humpback  vi^iale 

Fin  whale 

Sei  whale  ..„ 

Minke  wtiale  

Blue  wtiale 

Sperm  wtiale  

Dwarf  sperm  whale  

Pygmy  sperm  whale 

KiNer  whale 

Pygmy  kHtor  wtiale 

Northern  botttenose 
whale. 

Cuvier^  beaked  whale  ... 

Tnje's  beaked  whale 

Gervais'  beaked  wtiale  ... 

Biainville's  beaked  whale 

SowertJ/s  tieaked  whale 

Rfsso's  dolphin  ..„ 

PHot  whale,  tong-finned 
(GtoMo^p/iala  spp.). 

Pik>t  whale,  short-f  nned  . 

Atlantk:  while-sided  dot- 
phin. 

White^Maked  dolphin 

uDiTwnon  uoiprwi 

AUaniic  spotted  dolphin  .. 


Stock  area 


U.S 

Eastern 

North  Pacific 

Southeast  Alaska „.. 

Gulf  of  Alaska 

Bering  Sea  „.... 

Alaska  ..- - 

Alaska 

Alaska „... 

Beaufort  Sea 

Eastern  CtiUkctii  Sea  

Norton  Sound 

Bristol  Bay  .._ 

Cook  Inlet 

Alaska  and  Washington 

inland  waters,  resklenL 
Alaska  and  Washington 

inland  waters,  transient 
North  Pacific „ 

Alaska 

Alaska  ...„ .T. 

Alaska 

Alaska > 

Alaska 

Alaska 

Eastern  North  Pacific  

Western  North  Pacifk:  

Central  North  Pacifk: 

N.  Pacific 

Alaska 

North  Pacific 

Western  Arctic 

Western  North  Atlantk:  .... 
Westem  North  Atlantic  .... 
Westam  North  Atlanta  .... 
Westem  Nor«i  Atlantk:  .... 

Canadian  east  coast 

Westem  Nortti  Atlantk:  .... 
Western  North  Atlantk:  .... 
Westem  North  Allanik:  .... 
Westem  North  Atlantk:  _. 
Westem  North  Atlantkx .... 
Westem  NerthAtlantk:  .... 
Westam  North  Atlantk:  .... 


Western 
Westem 
Westem 
Westem 
Westem 
Westem 
Westem 


North 
Norm 
North 
North 
North 
NorOi 
North 


Atlantk: 
Atlantk: 
Atlantic 
Atlantk: 
Atlantk: 
Atlantic 
Atlantk: 


Westem  North  Atlantk: 
Westem  North  Atlantk: 

Westem  North  Atlantk: 
Westem  North  Atlantk: 
Western  North  Atlantk: 


Regkxi 


AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 

AKA 

AKA 

AKA 
AKA 
AKA 
AKA 
AKA 
AKA 

AKA 

AKA 

AKA 

AKA 

AKA 

AKA 

AKA 

ATL 

ATL 

ATL 

ATL 

ATL 

ATL 

ATL* 

ATL 

ATL 

ATL 

ATL 

ATL 

ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 

ATL 
ATL 

ATL 
ATL 
ATL 


NMFS 
center 


AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 

AKC 

AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
SEC 
NEC 

NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 

NEC 
NEC 

NEC 
NEC 
NEC 


Nn 


42,536 

23,533 

969,595 

32,745 

2N/D 

17,243 

N/A 

N/A 

N/A 

N/A 

38,194 

3,710 

N/D 

1,526 

N/D 

759 

245 

486,719 

24,635 
76,874 
N/A 
■N/A 
N/A 
N/A 

21.715 
N/A 

1.407 
N/A 
N/A 
N/A 

7.524 
295 

4.848 

1.704 
N/A 

2,063 
N/A 
226 
N/A 
N/A 
N/A 
6 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
11.140 
3.537 

457 

12.538 

N/A 
3.233 
4.885 


0.12 
0.12 
0.086 
0.12 
0.12 
0.12 
0.12 
0.12 
0.12 
0.12 
0.04 
0X>4 
0.04 
0.04 
0.04 
0.04 

0.04 

0.04 

QJOA 
0.04 
0.04 
0.04 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.025 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 
0.04 

ao4 

0.04 

0.04 
0.04 

0.04 
0.04 
0.04 


Fr 


0.3 

0.75 
0.5 
1.0 

N/D 
1.0 
0.5 
0.5 
0.5 
0.5 
1.0 
1.0 

N^ 
1.0 

N/D 
0.5 

0.5 

0.5 

0.5 
1.0 
0.1 
0.5 
0.5 
0.5 

1.0 
0.1 
0.1 
0.1 
0.5 

ai 

0.5 
0.1 
0.1 
0.1 
0.1 
0.5 
0.1 

ai 

N/A 
N/A 
N/A 
0.5 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
0.5 
0.4 

0.5 
0.5 

N/A 
0.5 
0.1 


PBR 


766 

1,059 

20,846 

1,965 

N/D 

1.035 

N/A 

N/A 

N/A 

N/A 

764 

74 

N/D 

31 

N/D 

7.6 

2.4 

4,867 

246 
1.537 
N/A 
N/A 
N/A 
N/A 

434 
N/A 
2.8 
N/A 
N/A 

0.0 
»75 
0.4 
9.7 
3.4 
N/A 

21 
N/A 
0.5 
t^A 
N/A 
N/A 
0.1 
N/A 

N/A 
N/A 
NTA 
N/A 
N/A 
111 
28 

17 

125 

N/A 

32 

N/A 


Totel 

annual 

mort 


555 

8.0 

1.783 

1,643 

868 

334 

N/A 

N/A 

N/A 

N/A 

160 

65 

147 

22 

N/A 

0.8 

0.8 

1.1 

33 

41 
0.0 
0.0 
0.0 
0.0 

0.3 

ao 

0.0 
0.0 
0.0 
0.0 
42 
2.6 
1.0 
N/A 
0.0 
2.5 
0.0 
1.6 
N/A 
HIk 
0.0 
0.0 
0.0 

34 
34 
34 
34 
34 
68 
109 

109 
127 

0.0 
448 
•31 


Annual 
fish 
mort 


41 
4.0 
6.4 
>N/A 
35 
12 
1.0 
62 
0.8 
0.4 
0.0 
0.0 
0.0 
0.3 
0.0 
0.8 

0.8 

1.1 

33 

41 
0.0 
0.0 
0.0 
0.0 

0.3 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.6 
1.0 
0.0 
0.0 
2.5 
0.0 
1.6 
N/A 
N/A 
0.0 
0.0 
0.0 

*34 
34 
34 
34 
34 
68 
S109 

6109 
127 

0.0 
449 
•31 


Strale- 

gk:  sta- 
tus 


Y 
Y 
Y 
N 

N/D 
N 
N 
N 
N 
N 
N 
N 

N/D 
N 

N/D 
N 

N 


N 
N 
Y 
N 
N 
N 

N 
Y 
Y 
Y 
N 
Y 
Y 
Y 
Y 
Y 
Y 
N 
Y 
Y 
Y 
Y 
N 
N 
N 

Y 
Y 
Y 
Y 
Y 
N 
Y 

Y 
Y 

N 
Y 
Y 
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Table  1.— Summary  of  Marine  Mammal  Stock  Assessment  Retorts  for  Stocks  of  Marine  Mammals  That 

Occupy  Waters  Under  U.S.  JuRiSDiCTiON—Continued 


Species 


Panlropical  spotted  dol- 
phin. 

Soipea  aotpnn 

Spinner  dolphin  .......... 

BoMenose  dolphin ..„. 

BoOienose  dolphin .......... 

Hartxy  poipoise 

Hartwr  seal 

Gray  seal ._ „..„..« 

Harp  seal „_ 

Hooded  seal  

Sperm  whale  „ 

Bryde's  wttale 

Cuvier's  beaked  whale  ... 
Blainville's  beaked  whale 
Gervais'  beaked  whale  ... 
Botdenose  dolphin 

BotUenose  dolphin  . 


Botllenoee  dolphin  ...._.. 

BotUenose  dolphin 

Botttenose  dolphin 

Botttenose  dolphin  .„ 

Alianlic  spotted  dolphin 
Pantropical  spotted  dol- 
phin. 

Striped  dolphin  

Spinner  dolphin  „„ 

Rough-toothed  dolphin  . 

Ctymene  dolphin „.. 

Fraser's  dolphin  .......a^ 

Kilter  whate 

False  killer  wtiale 

Pygmy  killer  wtiate  

Dvrarf  sperm  whate  

Pygmy  sperm  wtiate 

Melon-headed  whate  .... 

Risso's  dolphin 

Pilot  whate.  short-limed 

California  sea  tten 

Hartxx  seal „„ 

Hartxx  seal 

HartXH  seal 

Northern  elephant  seal  . 

Quadahipe  fur  seal 

Norttwm  fur  seal  

Hawaiian  monk  seal ..... 

Hartxx  porpoise 

Harbor  porpoise 

Harbor  porpoise 

Haitxx  porpoise „.. 

OaVs  porpoise 

PacNic  white-sided  do(- 

phio. 
Risso's  dolphin 

Botttenose  dolphin 

Botttenose  dolphin 


Stock  area 


Western  North  Atlanlic  .... 

Western  North  Atlanlic  .... 
Western  North  AdaniK  .... 
Western  North  Atlantx:, 

offsfxxe. 
Western  Notfh  Atlantk:. 

coastal. 
Gulf  of  Maine/Bay  of 

Fundy. 
Western  North  Atiantte  .... 
Norttiwest  North  Attantk;  . 
NorttTwest  North  Atlantk;  . 
Nontrwest  North  Atlantk:  . 
Northern  GuH  of  Mexico  .. 
Northern  Gulf  of  Mexico  .. 
Northern  Gulf  of  Mexkx}  .. 
Northern  Gulf  of  Mexkx)  .. 
Northern  Gulf  of  MexKO  .. 
Gulf  of  Mexkx),  outer  oorv 

tinental  sheH. 
Gulf  of  Mexico,  continerv 

tal  shelf  edge  and 

stepe. 
Western  Gulf  of  Mexkx) 

coastal. 
Northern  Gulf  of  Mexico 

coastal. 
Eastem  Gulf  of  Mexkx> 


Gulf  of  Mexk»  bay, 

sound,  and  estuarine  *°. 
Northern  Gulf  of  Mexxx>  .. 
Northem  Gulf  of  Mexico  .. 

Northern  Gulf  of  Mexkx)  .. 
Northern  Gulf  of  Mexico  .. 
Northern  Gulf  of  Mexkx)  .. 
Noitfiern  Gulf  of  Mexkx)  .. 
Nortt>em  Gulf  of  MexKO  .. 
Norttiem  Gulf  of  Mexwo  .. 
Norttiem  Gulf  of  MexKO  .. 
f^orttiem  Gulf  of  Mexkx>  .. 
Norttiem  Gulf  of  Mexkx)  .. 
Norttiern  Gulf  of  Mexkx)  .. 
Norttiern  Gulf  of  Mexkx)  .. 
Northern  Gulf  of  Mexk»  .. 

Northem  Gulf  of  Mexkx)  .. 

Uc 

CaWomia 

Oregon/Washington  coast 
Washington  inland  waters 

Califomia  breeding  

Mexico  to  California  

San  Miguel  Island  

Hawaii „ 

Central  Califomia  

Norttiem  Califomia 

Oregon/Washington  coast 

Inland  Washington  _. 

Califomia/Oregon/Wash- 

Higton. 
Califomia/Oregon/Wash- 

ington. 
Calif  omia/Oregon/Wash- 

ington. 

Califomia  coastal 

California/Oregon/  Wastt- 

ington  offshore. 


Regten 


ATL 

ATL 
ATL 
ATL 

ATL 

ATL 

ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 

ATL 


ATL 

ATL 

ATL 

ATL 

ATL 
ATL 

ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 

PAC 

PAC 

PAC 
PAC 


NMFS 
center 


NEC 

NEC 
NEC 
NEC 

SEC 

NEC 

NEC 
NEC 
NEC 
NEC 
SEC 
SEC 
SEC 
SEC 
SEC 
SEC 

SEC 


SEC 
SEC 
SEC 


SEC 

SEC 
SEC 

SEC 
SEC 
SEC 
SEC 
SEC 
SEC 
SEC 
NEC 
SEC 
SEC 
SEC 
SEC 
SEC 
SWC 
SWC 
AKC 
AKC 
SWC 
SWC 
AKC 
SWC 
SWC 
SWC 
AKC 
AKC 
SWC 

SWC 

SWC 

SWC 
SWC 


NnjB 


N/A 

9.166 

N/A 

9.195 

2,482 

40,297 

28,810 

2,035 

N/A 

N/A 

411 

17 

20 

N/A 

N/A 

43,233 

4,530 


2,938 

3.518 

8.963 

3.934 

2.2S6 
26.510 

3.409 

4.466 

660 

4.120 

66 

197 

236 

285 

N/A 

N/A 

2,888 

2,199 

186 

84.195 

32,798 

28,322 

13,063 

42,000 

3.028 

10,536 

1,300 

3,430 

7,640 

22.049 

2.680 

58.902 

82.939 

22.388 

245 
1.775 


R«ax 


N/A 

0.04 
N/A 
0.04 

0.04 

0.04 

0.12 
0.12 
N/A 
N/A 
0.04 
0.04 
0.04 
N/A 
N/A 
0.04 

0.04 


0.04 

0.04 

0.04 

0.04 

0.04 
0.04 


0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.12 
0.12 
0.12 
0.12 
0.086 
0.137 
0.086 
0.06 
0.04 
0.04 
0.04 
0.04 
0.04 

0.04 

0.04 

0.04 
0.04 


Fr 


N/A 

0.4 
N/A 
0.5 

0.5 

0.5 

1.0 
1.0 
N/A 
N/A 
0.1 
0.5 

a5 

N/A 
N/A 
0.5 

0.5 


0.5 

0.5 

0.5 

0.5 

0.5 
0.5 

0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
0.05 
N/A 
N/A 
0.5 
Oii 
0.5 
1.0 
1.0 
1.0 
1.0 
1.0 
0.5 
0.5 
0.1 
0.5 
0.5 
0.5 
0.5 
0.5 

0.5 

0.5 

0.5 
0^ 


PBR 


N/A 

73 

N/A 

92 

25 

403 

1.729 
122 
N/A 
N/A 
0.8 
0.2 
0.2 
N/A 
N/A 
432 

45 


29 

35 

90 

39.7 

23 
265 

34 

45 

6.6 

41 

0.7 

2.0 

2.4 

2.8 

N/A 

N/A 

29 

22 

1.9 

5.052 

1.968 

1.699 

783 

1,743 

104 

227 

V'3.9 

34 

76 

.220 

27 

589 

829 

224 

2J& 
18 


Total 

ar¥iual 

mort 


•31 

63 
1.0 
128 

29 

1376 

476 
4.5 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
2.8 

2.8 


13 


10 


30 

M.5 
»1.5 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

19 

0.3 

2,446 

729 

233 

29 

166 

0.0 

0.0 

N/A 

31 

0.0 

14 

16 

36 

28 

39 

0.0 
7.7 


Annual 

fish 

mort 


•31 

63 
1.0 
128 

29 

1376 

476 
4.5 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

'2.8 

72.8 


«»13 
•10 

98 

930 

i13 
*1.6 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

19 

0.3 

2,446 

729 

233 

29 

166 

0.0 

0.0 

N/A 

31 

0.0 

14 

16 

36 

28 

39 

0.0 
7J 


Slrate- 
gk:  sta- 
tus 


N 
N 
Y 


N 
N 
N 
N 
Y 
N 
N 
N 
N 
N 

N 


N 
N 
N 


N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
Y 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
Y 
N 
N 
N 
N 
N 

N 

N 

N 
N 
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Table  i.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals  That 

Occupy  Waters  Under  U.S.  Jurisdiction— ConUnued 


Spades 


Striped  dolphin 


Common  dolphin,  short- 
beaked. 

Common  dolphin,  teng- 
beaked. 

Northem  right  whale  dol- 
phin. 

Piol  whate,  short-finned  .. 
Baird's  beaked  whate 


Mesoptodont  beaked 

whales. 
Cuvier's  beakedwhate  ... 

Pygmy  sperm  wttate 

Dwarf  sperm  wtiate- 

Spemi  whate 

Humpback  whate 

Blue  whate  .„ 

Fin  wtiate „ 

Bryde's  whate 

Sel  whate 

Minke  whate  ..^. 

Rough-Toothed  dolphin  .. 

Risso's  dolphin 

Botltonoee  dolphin 

PantropKal  spotted  dol- 
phin. 

Spinner  dolphin  .„ 

Striped  dolphin  ^. 

Meton-headed  whale 

Pygmy  kilter  whate  

False  killer  whate  .- 

Kilter  whate 

PHol  whate.  short-finned  . 
Blainvilte's  beaked  whate 
Cuvier's  beaked  wtiate  ... 

Pygmy  spenrt  whate 

Dirarf  sperm  wtiate  

Sperm  whate 

Blue  whate ».. 

I  in  wmeuo  •^■••■•••••••••••••••m 


Stock  area 


CaMbmia/Oregon/Wash- ' 

ingloa 
Calfomla/Oregon/Wash- 

inglon. 
CaWbmia 


Calfomia/Oregon/Wash- 

ingtoa 
CaMomia/OregorVWash- 

ingtoa 
Caitomia/Oregon/Wastv 

ingtoa 
Caifbmia/Oregon/Wash- 

inglon. 
CaMfomia/Oregon/Wash- 

ington. 
CaMomis/Oregon/Wash- 

ington. 
CaNtomte/Oragon/Wash- 

ington. 
Calfomia^egon/Wash- 

ingtoa 
Cailomte  to  Washington 

CaSfomia/Mexkx) 

CaMomia/Mexkx) 

Calfomte  to  Washington 
Eastem  Tropteal  Padfk:  . 

Eastem  North  Pacific  

CaHomia/Oregon/Wash- 

mgiort 

Hawaii _ 

Hawafi „ 

Hawaii 

Hawaii 


Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 


•■••••••■«■»•••■ 


Region 


PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 

PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 

PAC 
PAC 
PAC 
PAC 

PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 


NMFS 
center 


SWC 
SWC 
SWC 


SWC 

SWC 

SWC 

SWC 

SWC 

SWC 

SWC 

SWC 

SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 

SWC 
SWC 
SWC 
SWC 

SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 


Nnki 


13339 

179.185 

5,636 

15,080 

139 

N/A 

19 

136 


481 

N/A 

512 
563 
1,709 
575 
11,163 
N/A 
265 

N/A 
N/A 
N/A 
N/A 

677 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Rnu 


0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0X>4 

0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 


Fr 


OJS 

0£ 

0.5 

03 

0.5 

03 

03 

03 

03 

03 

0.1 
0.1 
0.1 
0.1 
03 
0.1 
0.5 

0.5 
0.5 
0.5 
0.5 

03 
03 
0.5 
0.5 
03 
0.5 
03 
0.5 
0.5 
03 
0.5 
0.1 
0.1 
0.1 
03 


PBR 


136 

1,792 

56 

151 

1.4 

N/A 

0.2 

1.4 

8.9 

43 

N/A 

1.0 
03 
1.7 
1.1 
'*03 
N/A 
23 

N/A 
N/A 
N/A 
N/A 

63 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Total 

annuel 

mort 


ao 

316 
23 
46 
0.0 
36 
0 
7.7 
24 
5.7 
0.0 

17 
1.16 
N/A 

<1 
N/A 
N/A 
0.5 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N^A 
N^A 
N/A 
NTA 
N/A 
N/A 
N/A 
N/A 
N/A 
0.0 


Annual 
fish 
mort 


0.0 

12316 

1223 

46 

03 

36 

ISO 

7.7 

24 

5.7 

03 

17 
03 
N/A 
03 
0.0 
03 
03 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
^«A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
03 


Strata 
gic  sta- 
tus 


N 
N 
N 
N 
N 
Y 
Y 
Y 


N 

Y 
Y 
Y 
Y 
N 
Y 
N 

N 
N 
N 
N 

N 
N 

>4 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
Y 
Y 
N 


The  foUowIng  is  a  summary  of  the  stock  assessment  reports  prepered  by  FWS  for  marine  mammals  under  FWS  authority.  The  fui  reports  wH 
be  made  avaitebte  by  FWS. 


Polar  bear 

Polar  bear 

Sea  otter 

Pacific  walrus  

West  Indten  manatee 
West  Indten  manatee 
Southern  sea  otter .... 


Chukchi  and  Bering  Seas: 
Alaska  and  Russia 

Beaufort  See:  Alaska  and 
Canada. 

Alaska 

Alaska  and  Russia 

SE  USA  (Ftorida)  

Antiltean  (Puerto  Rk»)  .... 

Central  Calf,  and  San 
Nkxilas  Islarxl. 


aka 

AKA 
AKA 
AKA 
ATL 
ATL 
PAC 


FWSRe- 

gion7 
FWSRe- 

gten  7 
FWSRe- 

gkxi  7 
FWSRe- 

gkxi7 
FWSRe- 

gk)n4 
FWSRe- 

gton4 
FWSRe- 

gkxi  1 


N/A 

N/A 

13 

N/A 

56 

0.0 

1379 

0.06 

13 

1672 

63 

03 

100,000 

0.2 

13 

10,000 

506 

<1 

188316 

0.08 

13 

7333 

5394 

16 

1322 

0.04 

0.1 

3 

1649 

<1 

86 

0.04 

0.1 

0 

2 

N/A 

2376 

0.06 

0.1 

^'N/AP 

N/A 

N/A 

N 
N 
N 
N 
Y 
Y 
Y 
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Table  i.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals  That 

Occupy  Waters  Under  U.S.  Jurisdiction— Continued 


Species 

Stock  area 

Region 

nmfs 

center 

N„* 

*^inax 

Fr 

PBR 

Total 

annual 

morL 

Annual 
fish 
mort 

Strate- 
gic sta- 
tus 

Sea  otter  ....._ — ....... 

Neah  Bay  to  Destruction 
Island.  WA. 

PAC 

FWSRe- 
gionl 

360 

0.12 

0.5 

11 

N/A 

N/A 

N 

^  Logbootc  records  indicate  commercial  fisheries  cause  a  minimum  annual  mortality  of  6  seals  for  this  stock.  N/A  means  that  actual  estimates 
are  unknown  or  not  availabte. 

^N/D  Indteates  an  estimate  was  not  determined.  NMFS  will  determine  ttiese  values  after  conskleririg  relevant  informatkxi  through  the  co-marv 
agement  process  with  affected  Alaska  Native  organizatk)ns. 

3The  IWC  subsistence  quota  is  not  affected  b^  the  cateulatkxi  of  PBR  using  the  formula  specified  in  ttie  MMPA. 

^This  is  the  average  mortality  of  tieaked  wtiales  {Mesoplodon  sp.)  t>ased  on  5  years  of  observer  data.  This  annual  mortality  rate  includes  an 
unknown  number  of  Cuvier's  beaked  whales. 

^Mortalty  data  are  not  separated  by  species;  therefore,  species-specifk:  estimates  are  not  available.  The  mortality  estimate  represents  both 
short-  arxl  (ong-finned  pilot  wfales. 

"This  vakie  inckjdes  either  or  both  of  Stenella  frontalis  or  Stenella  atlanuala. 

^This  vahje  may  include  either  or  both  of  the  Gulf  of  Mexico,  continental  shelf  edge  and  siope  and  the  outer  continental  sheH  stocks  of 
bottlenose  dolphins. 

"Low  levels  of  bottlenose  dolphin  rrxxtalty  (0-4  per  year)  incidental  to  convnercial  fisheries  have  been  reported.  It  is  unkrwwn  to  whch  stock 
this  mortality  can  be  attributed. 

*  Estimates  derived  from  strarxied  animals  with  signs  of  fishery  interactions,  and  tftese  couM  be  either  coastal  or  estuary  stodcs. 

^oThis  entry  ervxxnpesses  33  stocks  of  bottlenose  dolphins.  All  stocks  are  consklered  strategic;  see  ttie  fun  report  for  information  on  indivkJual 
stocks.  The  listed  estimates  for  abundance,  PBR  and  mortality  are  sums  across  all  bays,  sounra.  and  estuaries. 

^1  Although  the  cafculated  PBR  is  3.9,  ttie  alk>wable  take  is  zero  due  to  findings  under  the  ESA. 

^2  This  value  includes  6  animals  that  coukl  not  be  specified  as  eittier  short-  or  long-t>eaked  common  dolphins. 

'3 Mortality  for  1991-1993  was  zero;  two  Baird's  t)eaked  wliales  were  observed  taien  in  1994.  Tills  exceeds  PBR. 

''This  PBR  has  been  adjusted  because  only  0.5%  of  this  stock  is  estimated  to  be  in  U.S.  waters. 

'"Adjusted  upward  to  72  animals  from  the  calculated  PBR  of  48  to  reflect  the  approximate  2  male:  1  female  sex  ratto  of  the  harvest 

^"Estimated  average  human-caused  mortality  for  the  West  Indnn  manatee-Fk>rida  stock  from  1984-1992.  The  estimated  average  annual 
human-caused  mortality  from  1974-1992  is  36  animals. 

'^N/AP  means  not  applicable.  Although  the  cateulated  PBR  is  7,  incxlental  take  is  not  governed  under  sectkm  118  or  101(a)(5)(E)  of  the 
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National  Technical  Information  Service 

KTIS  Adviaory  Board  ntoeting 

AQENCY:  National  Technical  Infonnation 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Partially  Closed 
Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday.  October  2. 1995,  from  9:00 
a.m.  to  4:00  p.m.  and  on  Tuesday, 
October  3, 1995,  from  9:00  a.m.  to  4:00 
p.m.  The  session  on  Tuesday,  October  3, 
1995  will  be  closed  to  the  Public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  pomposed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 


agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 
progress  of  FedWorld.  and  a  discussion 
of  NTIS'  long  range  plans.  The  closed 
session  disc\ission  is  schedided  to  begin 
at  9:00  a.m.  and  end  at  4:00  p.m.  on 
October  3, 1995.  The  session  will  be 
closed  because  premature  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  frustrate 
implementation  of  NTIS'  business  plan. 
DATES:  The  meeting  will  convene  on 
October  2. 1995  at  9:00  a.m.  and  adjourn 
at  4:00  p.m.  and  convene  again  on 
October  3. 1995  at  9:00  a.m.  and  adjourn 
at  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
The  Franklin  Room,  The  Latham  Hotel, 
3000  M  Street,  Washington,  DC  20007. 
PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  on 
October  2, 1995  and  closed  on  October 
3, 1995.  Approximately  thirty  minutes 
will  be  set  aside  on  October  2, 1994  for 
comments  or  questions  as  indicated  in 
the  agenda.  Seats  will  be  available  for 
the  public  and  for  the  media  on  a  first- 
come;  first-served  basis.  Any  member  of 
the  public  may  submit  written 
comments  concerning  the  Board's  affairs 
at  any  time.  Ck)pies  of  the  minutes,  of 
the  open  session  meeting,  will  be 
available  within  thirty  days  of  the 
meeting  from  the  address  given  below. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 


Secretary,  National  Technical 
Infonnation  Service.  5285  Port  Royal 
Road.  Springfield,  Virginia  22161. 
Telephone:  (703)  487-4636;  Fax  (703) 
487-4093. 

Dated:  August  21, 1995. 
Donald  R.  Jofanswn; 
Director. 

(FR  Doc.  95-21092  Filed  8-24-95;  8:45  am] 
BHJJNQCOOE  36ie>«4-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  and  Eatabliahment  of 
Import  Restraint  Limits  and  Rastralnt 
Periods  for  Certain  Cotton  and  Wool 
Textile  Products  Produced  or 
Manufactured  in  Uruguay 

August  22, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

and  establishing  limits  and  restraint 

periods. 

EFFECTIVE  DATE:  August  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
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(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Andiority:  Executive  Order  llSSl  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

Piusuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Roimd 
Agreements  Act.  the  current  restraint 
period  agreed  upon  by  the  Governments 
of  the  United  Stftfes  and  UrugCLay  is 
being  amended  and  new  limits  are  being 
established  for  the  period  beginning  on 
January  1, 1995  mid  extending  through 
December  31. 1995.  Since  Uruguay  is 
now  a  member  of  the  World  Trade 
Organization  (WTO),  the  limits 
published  in  the  Federal  Register  on 
December  20. 1994  (59  FR  65530)  are 
being  amended.  Pursuant  to  the  ATC. 
these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Bilateral  Cotton  and  Wool  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  December  30. 1983  and 
January  23. 1984.  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Uruguay. 

In  the  letter  ptiblished  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
July  1, 1994  and  extending  through 
December  31. 1994  and  the  period 
beginning  on  January  1. 1995  and 
extending  through  December  31. 1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994). 

Ilie  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  piusuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.Hayes, 

Chairman,  Committae  for  the  Implementation 
trfTextile  Agreements. 

Conmittse  fm  die  ImpleniBntation  of  Textile 
Agieoinentt 
August  22, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  14. 1994,  by  the 
Chairman,  Committee  far  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imparts  of  cotain  cotton  and  wool 
textile  products,  produced  or  manubctuied 
in  Uixiguay  and  exported  during  the  twelve- 
month period  beginning  on  July  1, 1994  and 
extending  through  June  30, 1995. 

Bfbctive  on  August  30, 1995,  you  are 
directed,  pursuant  to  the  Uriiguay  Round 
Agreements  Act  and  the  Uruguay  Ro\md 
Agreement  on  Textiles  and  Oothing  (ATC). 
to  amend  the  restraint  period  to  end  on 
December  31, 1994  at  the  limits  listed  below. 
These  limits  supersede  thoee  contained  in 
the  Bilateral  Cotton  and  Wool  Textile 
Agreement,  effscted  by  exchange  of  notes 
dated  December  30, 1983  and  January  23, 
1984,  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Uruguay. 


Category 

Six-month  restraini 
Kmit' 

334 

335 

410 

433 

434 

435  

442  

58,515(l07ea 

50,372  dozen. 

1,384.075  square  me- 
ters of  which  not 
more  than  790,901 
square  metere  sheH 
be  in  Category  41 0- 
A^  and  not  more 
than1,274,??8 
square  meters  shall 
be  in  Category  410- 
B» 

8,265  dozea 

12,330  dozea 

24.901  dozen. 

17,615  dozen. 

^The  Hmits 
count  for  arty 
1994. 

2 


have  not  been  adjusted  to  ao- 
imports  exported  after  June  30, 


5111.11 

5111.19.2000, 

5111.19.6060, 

5111.30.9000, 

5212.11.1010, 

5212.14.1010. 

5212.22.1010. 

5212.25.1010. 

5407.92.0510. 

5408.31.0510, 

5408.34.0510. 

5515.92.0510. 

5616.33.0510. 

6301.20.0020. 

3 


4ia-A:  or^ 
5111.11.7030. 
5111.19.6020. 
5111.19.6080, 
5111.90.3000, 
5212.12.1010, 
5212.15.1010, 
5212.23.1010, 
5311.00.2000. 
5407.93.0510. 
5408.32.0510. 
5515.13.0510. 
5516.31.0510. 


5516.34.0610 


HTS  numbers 
5111.11.7060 
5111.19.6040 
5111.20.9000, 
5111.90.9000, 
5212.13.1010 
5212.21.1010 
5212.24.1010, 
5407.91.0510, 
5407.94.0610, 
5408.33.0510, 
5515.22.0510, 
5516.32.0510 


and 


410-B:  only 
5007.90.6030. 
5112.19.9010. 
5112.19.9040, 
5112.20.3000, 
5112.90.9010. 
5212.12.1020, 
5212.15.1020, 
5212.23.1020, 
5309.21.2000, 
5407.92.0520, 
5406.31.0520, 
5408.34.0520. 
5515.92.0520 


5007.10.1 

5112.11.2060, 

5112.19.9030, 

5112.19.9060, 

5112.90.3000, 

5212.11.1020. 

5212.14.102a 

521222.1020. 

5212.25.1020. 

5407.91.0520. 

5407.94.0620. 

5408.33.0520. 

551522.0620. 

5516.32.0520.  5516.33.0520 

5616.34.0520. 

Under  the  terau  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 


HTS  numbers 
5112.112030, 
5112.19.9020, 
5112.19.9050, 
5112.30.3000, 
5112.90.9090 
5212.13.1020, 
521221.1020, 
521224.1020, 
5309292000, 
5407.93.0520, 
5408.32.0620, 
5515.13.0520, 
5516.31.0520, 


U.S.C  1854),  the  Uruguay  Roiind  Agreements 
Act  and  the  Uruguay  Round  Agreement  oo 
Textiles  and  aothing  (ATC);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended.. 
you  are  directed  to  prohibit,  eSsctive  on 
August  30, 1995,  entr^  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumptioD  of  cotton  and 
wool  textile  products  in  the  following 
categories,  produced  or  manuf&ctuied  in 
Uruguay  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1995 
and  extending  through  December  31, 1995.  in 
excess  of  the  following  limits.  These  limits 
supersede  those  contained  in  the  Bilatanl 
Cotton  and  Wool  Textile  Agreement,  efiscted 
by  wxrhangH  of  notes  dated  December  30, 
1983  and  January  23. 1984,  as  amended  and 
extended,  between  the  Govamments  of  the 
United  States  and  Uruguay. 

Twelve-monlh  restraini 
Hmlti 

122246  dozen. 

105235  dozen. 

2.788.878  square  me- 
ters of  which  not 
more  than  1,593,646 
square  meters  shel 
beinCategory  41&- 
A2andnotmore 
than  2.567338 
square  meters  shall 
be  in  Category  410- 
B' 

16.653  dozen. 

24344  dozea 

50,174  dozea 

35,493  dozea 


and 


^The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

410-A:    only 

5111.11.7030, 

5111.19.6020, 

5111.19.6080, 

5111.903000, 

5212.12.1010, 

5212.15.1010, 

521223.1010, 

5311.002000, 

5407.93.0510, 

540832.0510, 

5615.13.0510, 

5616.313510, 


HTS  numbers 
5111.11.7060, 
5111.19.6040. 
511120.9000. 
5111.90.9000. 
5212.13.1010. 
521221.1010. 
521224.1010. 
5407.91.0610. 
5407.94.0610. 
5408.33.0510. 
551522.0610. 
5616.32.0510. 


5111.11 

5111.192000. 

5111.19.6060. 

5111.30.9000. 

5212.11.1010. 

5212.14.1010. 

521222.1010. 

521225.1010. 

5407.92.0510, 

540631.0510, 

540834.0510, 

551532.0510. 

551633.0510.  5616.34.0510  end 

630120.0020. 

^Calegory  410-B:  only  HTS  numbers 
5007.10.6030.  5007.90.6030,  5112.112030, 
5112.112060,  5112.19.9010,  5112.19.9020, 
5112.19.9030,  5112.19.9040,  5112.19.9050 
5112.19.9060,  5112203000.  5112.303000. 
5112.90.3000.  5112.90.9010.  5112.90.9090. 
521Z1 1.1020.  5212.12.1020.  5212.13.1020, 
5212.14.1020.  5212.15.1020.  521221.1020. 
521222.1020.  521223.102a  521224.1020, 
521225.1020,  5309212000,  5309292000, 
5407.91.0520,  5407.92.0520.  5407.93.0620, 
5407.94.0520,  5408.31.0520,  5408.32.0520, 
5408.33.0520,  5406.34.0520.  5515.13.0620. 
551522.0520,  5615.92.0520.  551631.0520, 
551632.0520,  5516333520  and 

5516.34.0520. 

Imports  charged  to  these  category  limits  for 
the  period  July  1. 1994  throiagh  December  31, 
1994  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
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balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive.  Import 
charges  will  be  provided  at  a  later  date. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  between  the  Governments  of 
the  United  States  and  Uruguay. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  Cor  consumption 
to  include  entry  for  consumpticm  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 

RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
■  of  Textile  Agreements. 

(FR  Doc.  95-21204  Filed  8-24-95;  8:45  am] 
HjjNQ  OOOC  MIO-On-F 


EstablislHnent  of  an  Import  Limit  for 
Certain  Wool  Textiie  Products 
Produced  or  Manufactured  In  the 
Pttilippines 

August  22, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

■■   ■  ■* 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  June  23, 1995  (60  FR  32657) 
announces  that  if  no  solution  is  agreed 
upon  in  consultations  between  the 
Governments  of  the  United  States  and 
the  Philippines  on  Category  444,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  establish  a 
limit  at  a  level  of  not  less  than  74,874 
dozen  for  the  twelve-month  period 


beginning  on  May  31, 1995  and 
extending  throu^  May  30, 1996.  . 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Category  444  for 
the  prorated  period  beginning  on  May 
31, 1995  and  extending  through 
December  31, 1995  at  a  level  of  43,983 
numbers.  Category  444  shall  remain 
subject  to  the  Group  II  limit 

Tnis  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  444.  Should  snch  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17334,  published  on  April  5, 
1995. 
Rita  D.  H^H, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  22, 1995. 
Conunissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impnirts  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manu^ctured  in  the 
Philippines  and  exported  during  the  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995. 

Effective  on  August  28, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  to 
establish  a  limit  at  43,983  numbers  >  for 
textile  products  in  Category  444,  produced  or 
manufactured  in  the  Philippines  and 
ex|X)rted  during  the  period  beginning  on  May 
31, 1995  and  extending  throu^  December 
31, 1995. 

Textile  products  in  Category  444  shall 
remain  subject  to  the  Group  II  limit 
established  in  the  directive  dated  March  30, 
1995  for  the  period  January  1, 1995  through 
December  31, 1995. 


>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  May  30. 1995. 


Textile  products  in  Category  444  which 
have  been  exported  to  the  United  States  prior 
to  May  31, 1995  shall  not  be  subject  to  this 
directive. 

Import  charges  wrill  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consimiption 
to  include  entry  far  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  Sills  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-21205  Filed  8-24-95;  8:45  am] 
MUMQ  OOOE  Mie-OW-F 


E8tat>li8hment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textiie  Products  Produced  or 
Manufactured  in  Quatsntala 

August  22, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  E)epartment  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPtEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal . 
Register  on  June  22. 1995  (60  FR  32509) 
annoimces  that  if  no  solution  is  agreed 
upon  in  consultations  between  the 
Governments  of  the  United  States  and 
Guatemala  on  Categwies  342/642.  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  establish  a 
limit  at  a  level  of  not  less  than  319,417 
dozen  for  the  twelve-month  period 
beginning  on  May  31, 1995  and 
extending  through  May  30, 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
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on  a  mutually  satisfactory  solution,  the 
United  States  Govenmient  has  decided 
to  control  imports  in  Categories  342/642 
for  the  period  beginning  on  May  31, 

1995  and  extendhig  through  May  30, 

1996  at  a  level  of  319,417  dozen. 
This  action  is  taken  in  accordance 

with  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  and  the  Uruguay 
Round  Agreements  Act 

The  United  States  remains  committed 
to  fin(yng  a  solution  conceming 
Cstegwies  342/642.  Should  sudi  a 
solution  be  reached  in  consultatians 
with  the  Government  of  Guatemala,* 
further  notice  will  be  published  in  the 
Federal  Ri^ister. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
WitmD.BMjm, 

Chairman,  Committee  ftx^  the  bttfdamentation 
of  Textile  Agreements. 

Cemmittae  Car  tiw  toplwawitatkin  of  Taxtik 


Commiaaioner  of  Custoou, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854],  the  Uruguay 
Roimd  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing; 
and  in  accordance  vrith  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effoctive  on  August  28, 1995,  entry  into  the 
United  States  for  oonsimiption  and 
withdrawal  frcxn  war^ouse  for  consumption 
of  cottoned  man-made  fiber  textile 
products  in  Categories  342/642,  produced  m- 
manufactured  in  Guatemala  and  exported 
during  the  period  beginning  on  May  31, 1995 
and  extending  through  May  30, 1996,  in 
excess  of  319,417  dozen  >. 

Textile  products  in  Categories  342/642 
which  have  been  exported  to  the  United 
States  prior  to  May  31, 1995  shall  not  be 
subject  to  this  directive. 

For  the  impori  period  May  31, 1995 
through  Jime  19, 1995,  you  are  directed  to 
charge  the  following  amounts  to  the  limit 
established  in  this  directive  for  Categories 
342/642.  Additional  charges  may  be  provided 
at  •  later  date. 


CalBgofy 

AiiKnint  to  charge 

342 

642 

5.988  (k»en. 
7,207  dozen. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


iTha  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  May  30, 1995. 


entry  into  the  United  States  for  consimiption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  PuertaRico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fcneign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implententation 
of  Textile  Agreements. 
(FR  Doc95-21206  Filed  8-24-95;  8:45  am] 
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Amendment  of  Export  Vlaa 
Requirements  for  Certrin  Cotton  and 
Man  Made  Fiber  Textilea  and  Textile 
Products  Produoed  or  Manufactured  In 
El  Salvador 

August  21, 1995. 

AQENCr.  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Tamiing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commoce, 
(202) 482-4212. 
SUPPLEMENTARY  INFORMATION: 

Aulfaortty:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agrictiltural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

EfiiBCtive  on  September  1, 1995,  a  visa 
shall  be  required  for  goods  in  Categories 
351, 651, 352  and  652  which  are 
produced  or  manulactured  in  El 
Salvador  and  exported  from  El  Salvador 
on  and  after  S^tember  1, 1995. 
Shipments  ofgoods  in  Categories  351, 
651, 352  and  652  may  be  visaed  as 
merged  Categories  351/651  and  352/652 
or  the  correct  category  corresponding  to 
the  actual  shipment.  Goods  exported 
during  the  period  September  1, 1995 
through  September  30, 1995  shall  not  be 
denied  entry  for  lack  of  a  visa. 

See  60  FR  2740,  published  on  January 
11, 1995. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Car  the  Implementation  of  Textile 
Agreements 

August  21, 1995. 
Conomissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229.  1 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  6, 1995,  by  the 
Chairman,  CcMnmittee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 


you  to  prohibit  entry  of  certain  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  El  Salvador  which  were  not 
property  visaed  by  the  Government  of  El 
Salvador. 

E&ctive  on  September  1, 1995,  you  are 
directed  to  require  a  visa  for  goods  in 
Categories  351, 651,  352  and  652  which  are 
produced  or  manufactuied  in  El  Salvador 
and  exported  from  El  Salvador  on  and  after 
Septenober  1, 1995.  Shipments  of  goods  in 
Categories  351, 651, 352  and  652  may  be 
visaed  as  meiged  Catagories  351/651  and 
352/652  or  the  correct  category 
corresponding  to  the  actual  sUpment.  Goods 
exported  during  the  period  September  1, 
1995  through  September  30, 1995  shall  not 
be  denied  entry  for  lack  of  a  visa. 

Shipments  entered  or  withdrawn  frran 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  fcnvign  afhirs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairtxtan,  Committee  far  the  Implementation 
of  Textile  Agreentenis. 
(FR  Doc  95-21212  Piled  8-24-95;  8:45  am] 
asiO-ON-F 


Adjustment  of  an  Import  Umtt  for 
Certain  Man  Made  Fiber  Textile 
Products  Produoed  or  Manufactured  in 
the  People's  f)eput)llc  of  China 

August  21, 1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing,  a  directive  to  the 

Comnrissioner  of  Ctistoms  increasing  a 

limit. 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  642  is 
being  increased  by  application  of  swing. 
As  a  result,  the  limit  for  Category  642, 
which  is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  I>ecember  20, 1994).  Also 
see  59  FR  65760.  published  on 
December  21, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
KitaD.  Hayes, 

Chairman,  Committee  for  the  bnplenwntation 
of  Textile  Agreemen  ts . 

Committee  for  the  ImplcBnentation  of  Textile 
Agreements 

August  21. 1995. 
Coramissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  16, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imp)orts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  ^d  exported  during  the  twelve-month 
period  which  began  on  January  1, 199&  and 
extends  through  December  31, 1995. 

"Effective  oa  August  28, 1995,  you  are 
directed  to  amend  further  the  directive  dated 
Deceml)er  16, 1994  to  increase  the  limit  for 
Category  642  tu  291,228  dozen  >,  as  provided 
under  the  terms  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaicing  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely,  ,    ,.  :t,    m. 

Rita  D.  Hayes,  r^'^r. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-21210  Piled  8-24-95;  8.-46  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Bahrain 

August  21, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


>  The  limit  has  not  been  adjusted  to  account  for 
any  import*  exported  after  December  31, 1994. 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  IMFORMATWlN:  """'^ 
Authority:  E^^ecutive  Order  11651  of  March 

3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17317,  pubb'shed  on  April  5. 
1&95. 

The  letter  to  the  Commissioner  of 
Customs  and  the  Actions  teken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hay**, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fior  the  Implementation  of  Textile 
Agreemflnts  ,,   . 

August  21,  1995.     .  /*" 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  which  began 
on  )anuary  1, 1995  and  ex^nds  through 
December  31, 1995. 

Effective  on  August  28, 1995,  you  are 
directed  to  increase  the  linuts  for  the 
following  categories,  as  provided  under  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Category 

Adjusted  twelve-month 
lim«^ 

Gfoupl 

237,  239,  330-336. 

37,945,350  square  me- 

338, 339,  340- 

ters  equivalent 

342,  345.  347, 

34ft-354.359. 

431^*36,438- 

440.  442-448, 

459,  630-636, 

638.  639,  640- 

647,  648,  649, 

650-654,  659. 

831-636.  838, 

839,  840.  842- 

847.  850-852. 

858  and  859.  as  a 

group. 

Sublevets  in  Group  1 

338/339 

484.131  dozen. 

340«40  

252,969  dozen  of 

wtiteh  not  more  than 

189.727  dozen  stiall 

be  in  Categories 

340-Y/640-Ya. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31.  1994. 

2  Category  340-Y:  only  HTS  numbers 
6205.205015,  6205.20.2020,  6205.20.2046, 
6205.20.2060  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.302010. 
6205.30.2020.  6205.302050  and 

6205.302060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaldng  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Convmittee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-21213  Filed  8-25-95;  8:45  am) 
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Adjustment  of  Import  Limits  and  a 
Guaranteed  Access  Level  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

August  21. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  '  - 

import  limits  and  a  guaranteed  access 

level. 

EFFECTIVE  DATE:  August  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Elepartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re^penings.  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

AuAority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjtisted,  variously, 
for  special  shift  and  swing.  Also,  on  the 
request  of  the  Government  of  the 
Dominican  RepubUc,  the  Government  of 
the  United  States  has  agreed  to  increase 
the  1995  guaranteed  access  level  for 
Category  448. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparri 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see  - 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17321,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreemfflits  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Qothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemants. 

Committee  Cdf  die  Implementation  of  Textile 
A^eements 

August  21, 1995. 
Commissioner  of  Customs . 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1995  and 
extends  through  December  31, 1995. 

ESsctive  on  August  28, 1995  ,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Rotund  Agreement  onTextiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

342/642 

351/651  

448  „„ 

410,852  dozen. 
894,857  dozen. 
34,741  dozen. 

Category 

/Adjusted  twelve-month 
Nmtt' 

3381/638 ~ 

336/639  ...» 

754,829  dozen. 
745,777  dozen. 

^  The  limits  have  not  been  at^usted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

The  guaranteed  access  levels  (GALs)  far 
Categories  338/638,  339/639,  342/642  and 
351/651  remain  unchanged.  The  current  GAL 
for  Category  448  shall  be  increased  to  80,(XX) 
dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  bll  within  the  foreign  afhirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  9S-21214  Filed  8-24-95;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Propoaed  Additiona 
and  Deletiona 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to  aad 

deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  services  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  25, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 


Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 

a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTIay  Act  (41  U.S.C.  46-l8c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Securities  &  Exchange  Commission 

Contidential  Microfiche  (GPO  Program 

C557-S} 
769(M)O-NSH-O083 
(Requirements  fcv  the  Securities  and 

Exchange  Cranmission) 
NPA:  Alliance,  Inc.,  Baltimore,  Maryland 
Case.  Flag 

8345-00-178-8492 

NPA:  North  Bay  Rehabilitation  Services, 

Inc.,  San  Rafael,  California  at  its  facility 

in  Rohnert  Park,  California 
Vest,  High  VisibUity 
8415-01-394-0216 
NPA:  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington 
Garlic  Powder 

8950-01-254-2691 

NPA:  Continuing  Developmental  Services, 

Inc.,  Fairport,  New  York 

Services 

Grounds  Maintenance,  Naval  Supply  Center. 
SW  Division  &  various  activities.  Naval 
Station,  San  Diego,  California 
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NPA:  Association  bx  Retarded  Citizens- 
San  Diego,  San  Diego,  California 
Janitorial/Custodial,  Edward  Hines.  Jr.  VA 

Hospital.  VABDC  Building  *215,  Hines, 

Illinois 
NPA:  Jewish  Vocational  Service  ft 

Employment  Center,  Chicago,  Illinois 
Janitorial/Custodial,  Parkersburg  U.S.  Army 

Reserve  Center,  4603  Camden  Avenue, 

Parkersburg.  West  Virginia 
NPA:  SW  Resources.  Inc.  Parkersburg.  West 

Virginia 
Janitcvial/Custodial.  Parkersburg  AKfSA, 

4605  Camden  Avenue,  Parkersburg,  West 

Virginia 
NPA:  SW  Resources,  Inc.,  Parkersburg,  West 

Virginia 
Janitorial/Custodial.  Valley  Grove  AMSA. 

Valley  Grove,  West  Virginia 
NPA:  Ohio  County  Council  for  Retarded 

Children,  Inc.,  Wheeling.  West  Virginia 
Switchboard  Operation.  Department  of 

Veterans  Afiairs  Mediul  Center, 

Decatur,  Georgia 
NPA:  The  Bobby  Dodd  Center.  Inc., 

Atlanta,  Georgia 

De7eti07is 

If  the  Cominittee  approves  the 
proposed  deletions,  all  entities  of  the 
Federal  Government  will  no  longer  be 
required  to  procure  the  services  listed 
below  from  nonprofit  agencies 
employing  people  who  are  blind  or  have 
other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resiilt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  Tlie  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41.  U.S.C.  4&-48c)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 

The  following  services  have  been 
proposed  for  deletion  from  the 
Procxuement  List: 

Janitorial/Custodial,  Henry  R.  Koen  Federal 
Building,  W.  Main  and  Fargo  Street. 
Russellville.  Arkansas 

Janitorial/Custodial.  Area  C,  Wright-Patterson 
Air  Force  Base.  Ohio 

Beverly  L.  Milkman. 

Executive  Director 

(PR  Doc  95-21196  Filed  8-24-95:  8:45  am] 
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Procurament  Ust  Additions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additicms  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities. 
^FECnnVE  DATE:  September  25, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  RIRTHER  MFORMATXM  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  17,  March  31.  April  14,  June 
23,  30  and  July  7. 1995.  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (60  FR  9326,  16625, 19027, 
32659,  34235  and  35380)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  captability  of 

Sualified  nonprofit  agencies  to  provide 
le  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  smtable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entitles  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Goveimnent. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits- Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 


Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Mop,  Sponge  and  Refill 
7920-01-383-7799 
7920-01-383-7927 

Services 

Customer  Service  Representatives,  General 
Services  Administration,  Customer 
Supply  and  Industrial  Products  Center, 
Springfield.  Virginia 

(Remaining  60%  of  the  Government's 
'    requirement) 

Food  Service  Attendant.  Naval  Air  Station. 
,   Cadi  Field,  Florida 

Grounds  Maintenance.  Basewide.  Fort 
Huachuca,  Arizona 

&ounds  Maintenance.  Bureau  of  Engraving 
and  Printing,  Fort  Worth.  Texas 

Janitorial/Custodial,  Pentagon  Building. 
Basement  and  Mezzanine  Floors  (except 
restrooms),  Washington.  DC 

Janitorial/Custodial.  Department  of  Vetnans 
Affairs  Medical  Center,  7305  N.  Military 
Trail,  West  Palm  Beach,  Florida 

Janitorifll/Custodial,  Bureau  of  Engraving  and 
Printing.  Fort  Worth,  Texas 

Janitorial/Custodial.  Federal  Building.  200 
4th  Street  SW.,  Huron,  South  Dakota 

Vehicle  Maintenance,  MoClellan  Air  Force 
Base.  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  imder  those  contracts. 

Beverly  L.  Milkman, 

Executj^fe  Director. 

(FR  Doc.  95-21197  Filed  8-24-95;  8:45  am] 
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"Proposed  Additions  and  Deletion  to 
tlw  Procurement  Ust"  Correction 

In  the  document  appearing  on  page 
41060,  FR  Doc.  95-19916,  in  the  issue 
of  August  11, 1995,  in  the  third  column, 
the  phrase  stating  (up  to  46,000 
annually)  should  read  (The  nonprofit 
agency  will  provide  a  cumulative  total 
of  up  to  46,000  of  the  above  items 
annually  imder  Special  Item  Number 
342-312  on  Federal  Supply  Schedule  75 
DA). 

Beverly  L.  Milkman,  s 

Executive  Director. 

(FR  Doc.  95-21195  Filed  8-24-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Aseessment  aiKf 
Rnding  of  No  Significant  Impact  for 
the  Transfer  of  AdmlnistrstKre  Control 
and  Relinquishment  of  Approximately 
13,150  Acres  of  Fort  WIngale  Army 
Depot 

AQENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

summary:  In  accordmce  with  Public 
Law  100-526,  the  Defense 
Authorizations  and  Amendments  and 
Base  Closure  and  Realignment  Act  of 
1988,  the  Defense  Base  Qoaure  and 
Realignment  Commission  recommended 
the  closure  of  Fort  Wingate  Army  Depot 
(FWAD),  New  Mexico.  This 
recommendation  became  law  on  January 
5, 1989.  The  Department  of  Defense  will 
transfer  administrative  control  and 
relinquishment  of  approximately  13,150 
acres  of  the  approximately  22,000  acre 
Port  Wingate  Army  Depot.  The 
Secretary  of  Defense  has  detennined 
that  no  further  military  need  for  this 
portion  of  the  property  exists  and  the 
Secretary  of  the  Interior  has  agreed  that 
the  lands  are  suitable  for  return  to  the 
public  domain.  The  relinquishment  of 
this  property  to  the  Departinent  of  the 
Interin-is  required  by  the  Federal  Land 
PoUcy  and  Management  Act  of  1976  (43 
United  States  Coda  Annotated  (USCA) 
1701  et  8e<f.]. 

The  environmental  assessment 
evaluates  the  environmental  impacts 
associated  with  the  transfer  of 
administrative  control  and 
relinquishment  of  approximately  13,150^ 
acreffof  the  approximately  22.000 
FWAD. 

The  action  will  not  alter  the  baseline 
environmental  conditions  at  FWAD.  No 
construction,  mission  change, 
demolitim  or  other  such  physical 
actions  Mrill  occur.  Therefore,  there 
would  be  no  impacts  cm  air  quality, 
transportation,  water  supply, 
wastewater  systems,  solid  waste, 
infrastructure,  energy,  communications, 
and  socioeconomic  resources  such  as 
hoxising.  schools,  and  heal&  and  safety 
services.  Accordingly,  a  Finding  of  No 
Significant  Impact  has  been  prepared. 
DATES:  Inquiries  will  be  accepted  within 
15  days  of  the  publication  of  this  Notice 
of  Availability. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  can  be 
obtained  by  writing  to  the  U.S.  Army 
Corps  of  Engineers,  Mobile  District, 
ATTN:  CESAM-PD-EC  (Mr.  Doug 
Nester).  Mobile.  Alabama  36628-0001 


or  by  calling  Mr.  Nester  at  334-694- 
3854  within  15  days  of  the  date  of  the 
publication  of  this  notice. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Doug  Nester  at  334-694-3854. 

Dated:  August  18, 1995. 
Raynand  J.  Fatz. 

Acting  Deputy  Assistant  SecFBtaiy  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASA  (IMS). 
[FR  Doc  95-21198  Filed  8-24-95: 8:45  am] 
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Office  of  the  Secretary 

Telecommunications  Service  Priority 
System  Oversight  Commltlee 

AGENCY:  Department  (rf  Defense, 
National  Communications  System. 
ACnON:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  wiU  convene  Wednesday, 
September  13, 1995  from  9  a.m.  to  4:30 
p.m.  The  meeting  will  be  held  at  Sprint 
International,  12524  Sunrise  Valley 
Drive,  Reston,  VA. 
— Opening/ Administrative  Remariu 
— ^Review  April  20-21, 1995  Meeting 

Summary 
—TSP  Program  Office  Activities 
—TSP  Outreach  Activities 
— ^Recondliation/Revalidation  Process 
— Cellular  Priority  Access  Service 

Update 
— ^Telecommunications  Legislaticm 
— New  Technology  Briefing 
— Old  Business/New  B\isiness 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  the  LCDR 
Angela  Abrahamson.  Manager,  TSP 
Pn^ram  Office,  (703)  607-4930,  or  Betty 
Hoskin  (703)  607-4932  by  Augtist  25, 
1995. 

Dated:  August  21. 1995. 
L.M.  Bjrmui. 

Ahanate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-21100  Filed  8-24-95;  8:45  am] 
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Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System 

AGENCY:  Office  of  the  Secretary  of 

Defense,  DOD. 

ACTION:  Notice  to  amend  a  record 

system. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  one  system 
of  records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 


DATES:  The  amendment  will  be  effective 
on  September  25, 1995,  luiless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Chief, 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Coirespcmdence  mx6. 
Directives,  Directives  and  Records 
Division.  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

8UPPI.EMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  frc»n  th» 
address  above. 

The  Office  of  the  Secretary  (rf  Defense 
proposes  to  amend  one  system  of 
records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 

Tlie  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  wotild  require  the 
submission  of  a  new  or  altered  system 
report.  The  specific  changes  to  the 
record  system  being  amended  are  set 
forth  below  followed  by  the  notice,  as 
amended,  published  in  its  entirety. 

Deted:  August  14, 1995. 


Patricia  L.  Toppiaga^- 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DWHS  P27 

sybtemhame: 

Department  of  Defense  (DOD) 
Pentagon  Building  Pass  File  {August  27, 
1993,  58  FR  45325). 


CATEQ0RE8  OF  RECOme  M  THi  SYBTBl: 
Following  'place  of  birth*,  insert 
'Social  Security  Niunber.  race, 
citizenship,  and  access  investigation 
completion  date,'. 


DWHS  P27 
SYSTEM  NAME 

Department  of  Defense  (DOD) 
Pentagon  Building  Pass  File. 

SYSTEM  location: 

Security  Services.  Defense  Protective 
Services,  Washington  Headquarters 
Services.  1155  Defense  Pentagon. 
Washington  DC  20301-1155. 
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CATEQOMES  Of  MDMOUALS  OOVOB)  BY  THE 
SYSTBI: 

Any  Department  of  Defense  military 
or  civilian  employee  sponsored  by  the 
Department  of  Defense,  or  other  persons 
who  have  reason  to  enter  the  Pentagon 
for  ofBdal  Department  of  Defense 
business,  and  who  therefore  require  an 
entry  pass. 

CATEQOfOES  OF  RECORDS  M  THE  SVaTBH: 

File  contains  name,  sponsoring  ofBce 
of  the  Department  of  Defense  and 
activities  serviced  by  Washington 
Headquarters  Services  (WHS),  sex, 
height,  weight,  date,  place  of  birth, 
So(dal  Security  Number,  race, 
citizenship,  and  access  investigation 
completion  date,  access  level,  previous 
pass  issuances,  authenticating  official, 
total  persoimel  from  all  sites,  and  audit 
counts. 

AUTHOWTY  FOR  MAMTENANCE  OF  THE  system: 

5  U.S.C  301:  E.O.  9397  and  E.O. 
12958. 

PURF08E(S): 

This  information  is  used  by  officials 
of  Security  Services,  Defense  Protective 
Services,  Directorate  for  Real  Estate  and 
Fadtities,  WHS  to  maintain  a  listing  of 
personnel  who  are  authorized  a  DCH3 
Pentagon  Building  Pass. 

ROUTME  USES  OF  RECORDS  MAMT  AMED  M  THE 
SYSTEM.  MCUJOMQ£ATEQORES  OF  USERS  AND 
THE  PURF08ES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMO,  ACCESSMQ,  RETAMMQ,  AND 

OBPOsma  OF  records  m  the  system: 
STORAOE: 
Electronic  database. 

RETRCVABtiTY: 

Electronic  database  accessible  by 
individual's  name,  Social  Seciuity 
Number  and  pass  number. 

SAFEGUARDS: 

Seciue  room.  Building  has  DoD  Police 
Officers. 

RETENTION  AND  DSPOSAL: 

Records  of  pass  holders  are 
maintained  as  active  records  for  as  long 
as  the  individual  holds  a  DoD  pass. 
Inactive  files  consisting  of  individuals 


who  have  terminated  affiliation  with 
DoD  and  activities  serviced  by  WHS  are 
retained  for  five  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief,  Security  Services, 
Defense  Protective  Services,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington  DC  20301-1155. 

NOmCATION  PROCEDURE:    -  . 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inqvuries  to  Seciuity 
Services,  Defense  Protective  Services, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon,  Washington  DC 
20301-1155. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Seciuity  Services,  Defense 
Protective  Services,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington  DC  20301-1155. 

CONTESTMO  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  fix>m  the  system  manager. 

RECORD  SOURCE  CATEQORKS: 

All  data  maintained  in  the  system  is 
received  voluntarily  from  individual 
DOD  Pentagon  Building  Pass 

Applicants. 

EXBkVTKMS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  95-21101  Filed  8-2S-9S;  8:45  am] 
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Privacy  Act  of  1974;  Notice  to  Alter  a 
Record  System 

agency:  Office  of  the  Joint  Staff,  Office 
of  the  Secretary  of  Defense,  DOD. 
ACTION:  Notice  to  alter  a  record  system. 

SUMMARY:  The  Office  of  the  Joint  Staff 

proposes  to  alter  an  existing  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
alteration  adds  an  exemption  to  the 
existing  system  of  records 
JS004SECDIV,  entitled  Joint  Staff 
Security  Clearance  Files.  The  exemption 
will  protect  the  identify  of  confidential 
sources  under  5  U.S.C.  552a(k)(5), 
subsections  (d)(1)  through  (d)(5). 
DATES:  The  action  will  be  efiiective  on 
September  25, 1995,  unless  comments 


are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  conunents  to  OSD 
Privacy  Act  Officer,  Directives  and 
Records  Division,  Washington 
Headquarters  Services,  Correspondence 
and  Directives,  1155  Defense  Pentagon. 
Washington.  DC  20301-1155. 

SUPPLEMENTARY  INFORMATION:  The  Offic* 
of  the  Joint  Staff,  notices  for  systems  of 
records  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register  . 
and  are  available  from  the  address 
above. 

The  Office  of  the  Joint  Staff  proposes 
to  alter  an  existing  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
adds  an  exemption  to  the  existing 
system  of  records  JS004SECDIV.  entitled 
Joint  Staff  Security  Clearance  Files.  The 
exemption  will  protect  the  identify  of 
confidential  sources  under  5  U.S.C. 
552a(k)(5),  subsections  (d)(1)  through 
(d)(5). 

The  altered  system  report,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act  of 
1974,  as  amended,  was  submitteid  on 
August  17, 1995,  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Apj>endix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  July 
25, 1994  (59  FR  37906,  July  25, 1994). 

Dated:  Atigust  22, 1995. 

Linda  M.  B]mam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

JS004SECIMV 

SYSTEM  NAME: 

Personnel  Security  File,  Security 
Division,  DIRM  (February  22. 1993.  58 
FR  10560),. 

CHANQES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Joint 
Staff  Security  Clearance  Files'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "Joint 
Staff  Security  Office,  Director  for 
Management,  9300  Joint  Staff  Pentagon, 
Department  of  Defense,  Washington,  DC 
20318-^300.' 
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CATEGORIES  OF  MDMOUALS  COVERS)  BY  THE 
SVHIkM: 

Delete  entry  and  replace  with 
'Qvilian  employees  of  the  Joint  Chie& 
of  Staff  and  the  Joint  Staff;  Military 
personnel  assigned  to  the  Joint  Chiefs  of 
Staff  and  the  Joint  Staff;  contractor 
personnel  on  contract  with  the  Joint 
Staff:  experts  and  consultants  serving 
with  or  without  compensation: 
individuals  who  are  civilian  applicants 
or  military  nominees  for  duty  with  the 
Joint  Chiefs  of  Staff  or  the  Joint  Staff;  all 
persons  who  have  been  authorized  a 
pass  for  access  to  restricted  areas  of  the 
Joint  Chiefs  of  Staff  and  the  Joint  Staff.' 

CATEQORKS  OF  RECORDS  M  THE  system: 

Delete  entry  and  replace  with 
'Individual's  Certificate  of  Security 
Clearance;  security  briefing  and 
debriefing  statements:  materials  relating 
to  the  adjudication  of  a  security 
clearance;  and  other  files  pertinent  to 
the  security  clearance  and/or  access 
status  of  an  individual.' 

AUTHORITY  FOR  MAStTBHANOE  OF  THE  SYSTBi: 

Delete  entry  and  replace  v^th  '5 
U.S.C.  301  and  E.O.  12356,  E.O.  10450, 
EjO.  9397.' 

PURPoeE(s): 

Delete  entry  and  replace  with  'For  use 
by  officials  of  the  Joint  Staff  Seciuity 
dJEfice  to  issue  the  authorization  of 
access  to  various  categories  of  classified 
information;  to  document  the  issuance, 
denial,  and  revocation  of  security 
clearances;  to  document  the  Joint  Staff 
Clearance  Appeal  Board's  records  with 
reject  to  appeals  of  clearance  denials 
and  revocations:  and,  to  issue  access 
badges  permitting  authorized 
individuals  access  to  restricted  areas  of 
the  Joint  Chiefs  of  Staff/Joint  Staff.' 


RSTBITION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  maintained  for  the  duration 
of  the  individual's  employment, 
assignment,  or  association  v«dth  the  Joint 
Chiefs  of  Staff/Joint  Staff.  With  the 
exception  of  adjudication  records, 
indoctrination  (briefing),  and  debriefing 
records,  which  are  placed  in  an  inactive 
file  and  destroyed  five  years  after 
departure,  all  other  records  are 
destroyed  after  the  individual  departs 
the  Joint  Chiefs  of  Staff/Joint  Staff.' 

SYSTEM  MANAGER  AND  ADDRESS: 

Delete  entry  and  replace  with  'Joint 
Staff  Security  Office,  Director  for 
Management,  9300  Joint  Staff  Pentagon, 
Department  of  Defense,  Washington,  DC 
20318-9300.' 


NOTnCATION  PROCBMIRE: 

Replace  address  starting  'Chief,'  with 
'Joint  Staff  Security  Office,  Director  for 
Management,  9300  Joint  Staff  Pentagon, 
Department  of  Defense,  Washington,  DC 
20318-9300.' 

RECORD  ACCESS  PROCEDURES: 

Replace  entire  entry  after  'Chief,'  with 
the  following  'Joint  Staff  Security  Office, 
Director  for  Management,  9300  Joint 
Staff,  Department  of  Defense,  Pentagon, 
Washington  DC  20318-9300. 

Requesters  should  provide  full  name 
and  any  former  names  used,  date  and 
place  of  birth,  and  Social  Security 
Number. 

Requests  must  be  signed  and 
notarized  or,  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  7 
certify  that  the  information  provided  by 
me  is  true,  complete,  and  accurate  to 
the  best  of  my  knowledge  and  belief, 
and  this  request  is  made  in  good  faith. 
I  understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonment  or  both. 
(Signature). ' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Applications  and  related  forms  from 
the  individual;  summaries  of  relevant 
facts  and  final  determinations  by 
security  clearance  adjudicature  and  Joint 
Staff  Clearance  Adjudication  Board,  and 
correspondence  from  any  source 
relating  to  the  security  clearance  and 
access  of  any  individual  affiliated  with 
the  Joint  Chiefe  of  Staff  or  the  Joint 
Staff.' 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBT. 

Delete  entry  and  replace  with  'Parts  of 
this  system  may  be  exempt  from  certain 
provisions  of  5  U.S.C.  552a(k)(5),  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager.' 

JS0045ECDIV 
SYSTBI  NAME: 

Joint  Staff  Security  Clearance  Files. 

SYSTEM  location: 

Joint  Staff  Security  Office,  Director  for 
Management,  9300  Joint  Staff  Peiitagon, 
Department  of  Defense,  Washington,  DC 
20318-9300. 


CATEGORIES  OF  MDIVDUALS  COVERS)  BY  THE 
SYSTEM: 

Qvilian  employees  of  the  Joint  Chiefs 
of  Staff  and  the  Joint  Staff;  Military 
personnel  assigned  to  the  Joint  Chiefe  of 
Staff  and  the  Joint  Staff;  contractor 
personnel  on  contract  with  the  Joint 
Staff;  experts  and  consultants  serving 
with  or  without  compensation; 
individuals  who  are  civilian  applicants 
or  military  nominees  for  duty  with  the 
Joint  Chiefs  of  Staff  or  the  Joint  Staff;  all 
persons  who  have  been  authorized  a 
pass  for  access  to  restricted  areas  of  the 
Joint  Chiefs  of  Staff  and  the  Joint  Staff. 

CATEQORKS  OF  RKOROS  m  THE  SYSTEM: 

Individual's  Certificate  of  Security 
Clearance;  seciuity  briefing  and 
debriefing  statements:  materials  relating 
to  the  adjudication  of  a  security 
clearance;  and  other  files  pertinent  to 
the  security  clearance  and/or  access 
status  of  an  individual. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBt 

5  U.S.C.  301  and  E.O.  12356,  E.O. 
10450,  E.O.  9397. 

PURPOSE(S): 

For  use  by  officials  of  the  Joint  Staff 
Security  Office  to  issue  the 
authorization  of  access  to  various 
categories  of  classified  information;  to 
document  the  issuance,  denial,  and 
revocation  of  security  clearances;  to 
dociunent  the  Joint  Staff  Clearance 
Appeal  Board's  records  with  respect  to 
appeals  of  clearance  denials  and 
revocations;  and,  to  issue  access  badges 
permitting  authorized  individuals 
access  to  restricted  areas  of  the  Joint 
Chiefs  of  Staff/Joint  Staff. 

ROUTME  USES  OF  RECORDS  MAIKTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  The  Joint  Staff's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACnCES  FOR  STORMO. 
RETRIEVMG,  ACCESSMQ,  RETAMMQ,  AND 
DtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  paper 
card  files. 

retrcvablity: 

Filed  alphabetically  by  individual's 
last  name. 
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8AFEQUAR08: 

Building  employs  security  guards. 
Records  are  maintained  in  an  alarmed 
vault  and  are  accessible  only  to 
authorized  Security  Division  personnel 
who  are  properly  screened,  cleared  and 
trained. 


RETENTION  AND  OOPOSAL: 

Records  are  maintained  for  the 
duration  of  the  individual's 
employment,  assignment,  or  association 
with  the  Joint  Chiefs  of  Stafi/Joint  Staff. 
With  the  exception  of  adjudication 
records,  indoctrination  (briefing),  and 
debriefing  records,  which  are  placed  in 
an  inactive  file  and  destroyed  five  years 
after  departiue,  all  other  records  are 
destroyed  after  the  individual  departs 
the  Joint  Chiefs  of  Stafi/Joint  Staff. 

8Y8TBI  MANAQER(S)  AND  A00RE8S: 

Joint  Staff  Security  Office,  Director  for 
Management,  9300  Joint  Staff  Pentagon, 
Department  of  Defense,  Washington,  DC 
20318-9300. 

NOmCATKM  PROCBMIRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  'Joint  ' 
Staff  Secvirity  Office,  Director  for 
Management,  9300  Joint  Staff  Pentagon, 
Department  of  Defense,  Washington.  DC 
20318-9300.' 

RECOftO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Joint  Staff  Security 
Office,  Director  for  Management.  9300 
Joint  Staff  Pentagon,  Department  of 
Defense,  Washington,  DC  20318-9300. 

Requesters  should  provide  full  name 
and  any  former  names  used,  date  and 
place  of  birth,  and  Social  Security 
Number. 

Requests  must  be  signed  and 
notarized  or.  if  the  individual  does  not 
have  access  to  notary  services,  preceded 
by  a  signed  and  dated  declaration 
verifying  the  identity  of  the  requester,  in 
substantially  the  following  form:  7 
certify  that  the  information  provided  by 
me  is  true,  complete,  and  accurate  to 
the  best  of  my  knowledge  and  belief, 
and  this  request  is  made  in  good  faith. 
I  understand  that  a  knowing  and  willful 
false,  fictitious  or  fraudulent  statement 
or  representation  can  be  punished  by 
fine  or  imprisonment  or  both. 
(Signature). ' 

CONTESTMQ  RECORD  PROCEDURES: 

The  Joint  Staffs  rules  for  accessing 
records,  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  OSD  Administrative 


Instruction  81;  Joint  Administrative 
Instruction  2530.09;  32  CFR  part  313;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Applications  and  related  forms  bom 
the  individual;  siunmaries  of  relevant 
facts  and  final  determinations  by 
security  clearance  adjudicators  and  Joint 
Staff  Clearance  Adjudication  Board,  and 
correspondence  from  any  soiuce 
relating  to  the  seciuity  clearance  and 
access  of  any  individual  affiliated  with 
the  Joint  Chiefs  of  Staff  or  the  Joint  Staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  from  provisions  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(5),  as  applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  311.  For 
additional  informatipn  contact  the 
system  manager. 
[FR  Doc.  95-21192  Filed  8-24-95;  8:45  am) 

BH.UMQ  COOE  SOWMM-F 


Privacy  Act  of  1974;  Add  Systems  of 
Records 

agency:  Department  of  Defense. 
ACTION:  Add  systems  of  records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  is  proposing  to  add  two  systems 
of  records  notices  to  its  inventory  of 
Privacy  Act  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  The  additions  are  effective 
September  25, 1995,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer,  Washington 
Headquarter  Services,  Correspondence 
and  Directives  Division,  Records 
Management  Division,  1155  Defense 
Pentagon.  Room  5C315.  Washington.  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  fit>m  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  August  17, 1995,  to  the 


Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  July  25, 1994  (59  FR 
37906,  July  25. 1994). 

Dated:  August  22. 1995. 


Patricda  L.  "I^pingi, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DOC  18 
SYSTEM  NAME: 

DoD  Roster  of  Mediators. 

SYSTEM  LOCATION: 

Office  of  Alternative  Dispute 
Resolution.  Defense  Legal  Services 
Agency,  Defense  Office  of  Hearings  and 
Appeals,  4015  Wilson  Boulevard,  Suite 
300,  Ballston  Tower  III,  Arlington,  VA 
22203-1995. 

CATEGORIES  OF  MDIViOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  mediation  training 
and/or  experience  who  agree  to  act  as  a 
mediator  in  labor-management  disputes 
involving  the  Department  of  Defense. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  background  data 
regarding  the  experience  and  training  of 
persons  who  are  or  wish  to  be 
mediators.  For  individuals  who  are  used 
as  mediators,  the  files  contain 
evaluations  submitted  by  the  parties  to 
the  dispute  commenting  upon  the 
effectiveness  of  the  mediator  and  or  the 
mediation  process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

10  U.S.C.  140,  General  Coimsel  of  the 
Department  of  Defense. 

PURPOSE(S): 

Information  is  collected  and 
maintained  about  individuals  who  have 
volunteered  to  serve  as  mediators  for 
DoD  employment-related  disputes. 
Records  are  reviewed  by  all  parties  to 
the  mediation  in  advance  of  the 
appointment  of  a  mediator  to  evaluate 
information  about  a  mediator's 
experience,  training,  and  resolution  of 
other  cases. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
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S52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pxu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  labor  organizations  who  are  parties 
to  an  employment  dispute  involving  the 
Department  of  Defense. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCtES  AND  PRACTICES  FOR  STORMQ, 
RETREWIQ,  ACCESSMG,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  files  are  maintained  in  file 
cabinets  and  computer  files  on  magnetic 
or  optical  media.  AU  are  stored  in  a 
secure  area. 

RETRIEVABILfTY: 

Files  are  retrieved  by  the  last  name  of 
the  mediator,  by  geographic  availabiUty 
of  a  mediator,  and  by  type  of  subject 
matter  expertise  of  a  mediator. 

SAFEGUARDS: 

Files  are  maintained  in  a  secure  area 
imder  the  direct  control  of  Office  of 
Alternative  Dispute  Resolution 
personnel  during  duty  hours.  Office  is 
locked  and  building  employs  Security 
guards  during  non-duty  hours.  Access  is 
restricted  to  those  personnel 
maintaining  the  files  and  to  potential 
users  of  the  information.  Access  to  the 
electronic  portion  of  the  system  is 
controlled  by  user  passwords  that  are 
^riodically  changed. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  for  as  long  as  the 
individual  actively  provides  mediation 
services.  Upon  a  person's  withdrawal  or 
upon  nonavailability  of  a  mediator,  files 
pertaining  to  that  mediator  are  purged 
from  the  record  system. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Alternative  Dispute 
Resolution,  Defense  Legal  Services 
Agency,  Defense  Office  of  Hearings  and 
Appeals,  Post  Office  Box  3656, 
Arlington,  VA  22203-1995. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vmtten  inquiries  to  Office  of 
Alternative  Dispute  Resolution,  Defense 
Legal  Services  Agency,  E>efense  Office  of 
Hearings  and  Appeals,  Post  Office  Box 
3656,  Arlington,  VA  22203-1995. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  written 
inquiries  to:  Office  of  Alternative 
Dispute  Resolution,  Defense  Legal 
Services  Agency,  Defense  Office  of 
Hearings  and  Appeals,  Post  Office  Box 
3656,  Arlington.  VA  22203-1995. 

CONTESTING  RECORDS  AND  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Mediator  qualification  and  experience 
information  and  evaluations  by  parties 
of  a  dispute  of  the  effectiveness  of  the 
mediation  efforts. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
DSMC  07 
SYSTEM  name: 

DSMC  Library  and  Learning  Resource 
Center. 

SYSTEM  LOCATIONS: 

Library,  Defense  Systems  • 
Management  College  (DSMC),  Fort 
Belvoir,  VA  22060-5565;  and 

Learning  Resource  Center,  Defense 
Systems  Management  College  (DSMC), 
Fort  Belvoir,  VA  22060-5565. 

categories  of  individuals  coverb)  by  the 
system: 

Military  and  civiUan  personnel 
assigned  or  attached  to  the  Defense 
Systems  Management  College. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Records  include  individual's  name. 
Social  Seciuity  Number,  class,  service, 
and  class  section. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  136  and  E.O.  9397. 

PURPOSE(S): 

Used  to  collect  borrower's  identifying 
information  to  maintain  accountability 
when  an  individual  borrows  materials 
from  the  Library  and/or  the  Learning 
Resource  Center. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THIS 
SYSTEM,  MCLUDINGCATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 


systems  of  records  notices  apply  to  this 
system. 

POUOa  AND  PRACTICES  FOR  STORMG, 
RETREVBM/ACCESSINQ,  RETAMmG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  on  electronic 
storage  devices  on  a  PC  network. 

retrevabuty: 

Information  is  accessed  by 
individual's  name  or  Social  Seauity 

Number. 

SAFEGUARDS: 

Building  is  locked  during 
nonbusiness  hours.  FUe  storage  is  on 
computer  fixed  disks  accessible  only  to 
authorized  staff  using  valid  log-in  and 
password  controls. 

RETENTION  AND  DOPOSAL: 

Files  are  retained  for  one  year  after 
individual  transfers,  separates  or  retires; 
then  are  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Hiunan  Resources  and 
Administration,  £)efense  Systems 
Management  College,  Fort  Belvoir.  VA 
22060-5565. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to 
Commandant,  Defense  Systems 
Management  College,  ATTN:  DCOS-HR, 
Fort  Belvoir,  VA  22060-5565. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
requests  to  the  Commandant,  Defense 
Systems  Management  College,  ATTN: 
DCOS-HR,  Fort  Belvoir,  VA  22060- 
5565. 

The  request  should  contain  the 
individual's  full  name.  Social  Security 
Number  and  ciurent  address. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

All  information  included  in  the 
system  is  provided  by  the  DSMC 
Registrar's  Office. 

EXEMPTIONS  CLAIMED  UNDER  THIS  SYSTEM: 

None. 

[FR  Doc.  95-21193  Filed  S-24-95:  6:45  am] 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs  and  Feliowahip 
Programs 

AQSICY:  Department  of  Education. 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1996; 
correction. 

SUMMARY:  The  notice  inviting 
applications  for  new  awards  for  fiscal 
year  1996,  in  the  issue  of  Thursday, 
August  10, 1995  (60  FR  40956),  stated 
that  for  parties  interested  in  programs  of 
the  Office  of  Educational  Research  and 
Improvement  (OERI),  separate  addresses 
and  facsimile  (FAX)  numbers  would  be 
included  in  the  Usts  of  OERI  programs 
and  competitions  in  Chart  1 .  Those 
addresses  and  FAX  niunbers  were 
inadvertently  omitted  from  the  notice  of 
August  10, 1995,  and  are  specified, 
instead,  in  this  notice.  This  notice  also 
corrects  discrepancies  in  the  application 
deadline  dates  for  certain  competitions 
imder  the  Office  of  Special  Education 
and  Rehabilitative  Services. 

SUPPLEMENTARY  INFORMATION:  As 
explained  in  the  Supplementary 
Information  section  of  the  combined 
application  notice  (CAN)  published  on 
August  10, 1995,  application  notices  for 
new  awards  imder  programs  and 
competitions  of  OE3U  are  to  be 
published  later.  In  the  meantime,  as  an 
aid  to  oistomers,  each  principal 
component  of  OERI  is  providing  an 
address  and  FAX  number  that  interested 
parties  may  use  to  be  put  on  a  mailing 
list  to  receive  information — such  as  an 
application  package — ^when  that 
information  becomes  available. 

Note:  In  order  to  receive  the  infonnation, 
a  party  must  specify  in  ita  request  which 
application  it  wishes  to  receive  (see  lists  of 
OERI  programs  and  competitions  in  Chart  1 
of  the  nodce  of  August  10, 1995  (pages  40958 
and  40959)). 

For  five  competitions  of  the  Office  of 
Special  Education  and  Rehabilitative 
Services,  there  are  discrepancies 
between  the  application  deadline  dates 
in  Chart  1  and  the  application  deadline 
dates  in  Chart  6.  The  dates  in  Chart  1 
are  corrected  to  correspond  to  the  dates 
In  Chart  6. 

ADDRESSES  AND  FAX  NUMBERS:  The 
addresses  and  FAX  numbers  for  the 
OERI  programs  and  competitions  are  as 
follows: 

•  National  Institute  on  Student 
Achievement,  Curriculum,  and 
Assessment:  National  Institute  on 
Student  Achievement,  Curriculiun,  and 
Assessment/Applications,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-5573.  FAX:  (202)  219-2135. 


•  National  Institute  on  the  Education 
ofAt-Risk  Students:  National  Institute 
on  the  Education  of  At-Risk  Students/ 
Applications,  555  New  Jersey  Avenue, 
NW.,  Washington,  DC  20208-5521. 
FAX:  (202)  219-2030. 

•  National  Institute  on  Eaily 
Childhood  Development  and  Education: 
National  Institute  on  Early  Childhood 
Development  and  Education/ 
Applications,  555  New  Jersey  Avenue; 
NW.,  Washington,  DC  20208-5524. 
FAX:  (202)  273-4768. 

•  National  Institute  on  Educational 
Governance,  Finance,  Policymaking, 
and  Management:  National  Institute  on 
Educational  Governance,  Finance, 
Policymaking,  and  Management/ 
Applications,  555  New  Jersey  Avenue, 
NW.,  Washington,  DC  20208-5510. 
FAX:  (202)  219-1528. 

•  National  Institute  on  Postsecondaiy 
Education,  Libraries,  and  Lifelong 
Learning:  National  Institute  on 
Postsecondary  Education,  Libraries,  and 
Lifelong  Learning/ Applications,  555 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20208-5531.  FAX:  (202)  219-2030. 

•  Office  of  Reform  Assistance  and 
Dissemination  (ORAD):  ORAD/ 
Applications,  555  New  Jersey  Avenue, 
NW..  Washington,  DC  20208-5572. 
FAX:  (202)  219-2053. 

•  National  Center  for  Education 
Statistics:  Alex  Sedlacek.  NCES/ 
Applications,  555  New  jOTsey  Avenue, 
NW.,  Washington,  DC  20208-5653. 
FAX:  (202)  219-1801.  Internet: 
dsedlace@inet.ed.gov. 

•  Library  Frpgranis;  Library 
Programs/ Applications,  555  New  Jersey 
Avenue,  NW.,  Washington,  DC  20208- 
5571.  F/UC:  (202)  219-1725. 

OTHER  CORRECTIONS  AND  ADDTTIONS:  On 

page  40960,  in  the  chart  for  Office  of 
Special  Education  and  Rehabilitative 
Services — Office  of  Special  Education 
Programs,  in  the  listing  for  CFDA  No. 
84.023F,  Examining  Alternatives  for 
Results  Assessment  for  Children  with 
Disabilities,  in  the  fourth  coliunn  the 
application  deadline  date  should  read 
"1/5/96". 

On  page  40961,  in  the  chart  for  Office 
of  Special  Education  and  Rehabilitative 
Services — Rehabilitation  Services 
Administration,  in  the  listing  for  CFDA 
No.  84.129T,  Distance  Learning  through 
Telecommunications,  in  the  fourth 
column  the  application  deadline  date 
should  read  "10/30/95";  in  the  listing 
for  CFDA  No.  84.129U-1,  Parent 
Information  and  Training  Programs,  in 
the  fourth  column  the  application 
deadline  date  should  read  "10/30/95"; 
in  the  listing  for  CFDA  No.  84.129U-3, 
Parent  Information  and  Training 
Programs — ^Technical  Assistance,  in  the 


fourth  coliunn  the  application  deadline 
date  should  read  "10/30/95";  and  in  the 
listing  for  CFDA  No.  84.264B, 
Rehabilitation  Continuing  Education 
Programs,  in  the  fourth  column  the 
application  deadline  date  should  read 
"10/30/95". 

On  page  40962,  in  the  applicatlCT 
notice  for  CFDA  No.  84.288S.  Bilingual 
Education:  Program  Development  and 
Implementation  Grants,  in  the  section 
headed  "For  Applications  or 
Information  Contact:"  add — at  the  same 
address — a  second  name  as  follows: 
Ursula  Lord.  Telephone:  (202)  205- 
5709. 

Dated:  August  21, 1995. 
Felix  V.  Baxter.  v 

Acting  General  Counsel. 
[FR  Doc.  95-21177  Filed  8-24-95;  8:45  am] 
BHJJNQ  COOe  4000-Ot-P 


Prosidenf  8  Advisory  Commiaeion  on 
Educational  Excellence  for  Hispanic 
Americans;  Hearing 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  Education. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
hearing  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  This  notice 
also  describes  the  functions  of  the 
Commission.  Notice  of  this  hearing  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATES  AND  TIMES:  September  7  and  8, 
1995,  8:30  a.m.-5:30  p.m. 

ADDRESSES:  San  Juan  Marriott  Resort. 
1209  Ave.  Ashford,  San  Juan,  Puerto 
Rico  00907. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sal  Lopez,  Special  Assistant,  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
2115.  Washington.  D.C..  20202-3601, 
Telephone:  (202)  401-8551. 

SUPPt.EMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  was  established  under 
Executive  Order  12900  on  February  22, 
1994.  The  Commission  was  established 
to  advise  on  Hispanic  achievements  of 
the  National  Goals,  as  well  as  other 
educational  accomplishments.  This 
hearing  of  the  Commission  is  open  to 
the  public.  The  public  is  being  given 
less  than  fifteen  days'  notice  of  this 
hearing  because  of  administrative 
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difficulties  in  scheduling  the  location. 
Tlie  Agenda  includes: 

September  7, 1995,  Thursday,  8:30  a.m.-5:30 
p.m. 

Introductions  and  CcMnmission  update;  local 
government  involvement  in  improving 
education;  testing  and  assessment; 
academic  productivity;  community 
based  organizations;  education  finance 
and  equity;  creative  ways  of  financing 
graduate  studies;  higher  education  in 
Ihierto  Rico;  student  aid;  public 
testimony;  teacher  training. 

September  8, 1995,  Friday,  8:30  a.m.~5:30 
pjn. 

Private  sector  involvement  in  improving 
education;  corporate/foundation 
outlooks;  student  mobility;  school  to 
work;  educational  partnerships;  public 
testimony. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
ins|}ection  at  the  White  House  Initiative 
On  Educational  Excellence  For  Hispanic 
Education  at  600  Independence  Avenue, 
S.W.,  Room  2115,  Washington,  D.C. 
20202-3601  from  the  hours  of  9  a.m.  to 
5  p.m. 

Dated:  August  22, 1995. 
G.  Mario  Moreno, 

Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 
(FR  Doc.  95-21236  Filed  8-23-95;  10:07  am) 

MUJNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Tritium  Supply  and  Recycling 
Programmatic  Environmental  Impact 
Statement 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  limited  reopening  of 
public  comment  period. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  evaluating  alternatives  for  an 
assured,  long-term  supply  of  tritium,  a 
radioactive  gas  which  is  a  necessary 
component  of  every  nuclear  weapon  in 
the  Nation's  stockpile.  On  March  17, 
1995,  the  DOE  announced  the 
availability  of  the  Tritium  Supply  and 
Recycling  Draft  Programmatic 
Environmental  Impact  Statement  (PEIS) 
(60  FR  14433,  March  17, 1995).  Public 
hearings  to  receive  comments  on  the 
draft  PEIS  were  held  and  the  public 
comment  period  closed  on  May  15, 
1995.  The  purpose  of  this  notice  is  to 
reopen  the  comment  period  for  21  days 
in  order  to  solicit  comments  on  the 
Department's  intention  to  consider 
utilizing  a  commercial  reactor  or 
reactors  (either  by  piuchasing  a  reactor 
or  securing  irradiation  services)  as  a 


reasonable  alternative  in  the  Tritium 
Supply  and  Recycling  Final  PEIS. 
DATES:  Comments  on  using  commercial 
reactors  to  produce  tritium,  including 
the  additional  comments  on  the  analysis 
of  potential  environmental  impacts 
described  in  the  Tritium  Supply  and 
Recycling  Draft  PEIS,  are  Invited  from 
the  public.  To  ensure  consideration  in 
the  preparation  of  the  final  PEIS, 
comments  must  be  postmarked  by 
September  15, 1995.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  General  questions 
concerning  the  Tritium  Supply  and 
Recycling  program  and/or  comments  on 
this  notice  can  be  asked  by  calling  the 
toll-free  telephone  number  at  1-800- 
776-2765,  or  by  writing  to:  Stephen  M. 
Sohinkl,  Director,  Office  of 
Reconfigiuation,  U.S.  Department  of 
Energy,  P.O.  Box  3417,  Alexandria,  VA 
22302. 

As  an  alternative,  comments  can  also 
be  submitted  electronically  by  using  the 
Federal  Information  Exchange  bidletin 
board  and  following  the  ins^ctions 
listed  below:  ' 

Modem:  Dial  Toll  Free  (800)  783-3349. 
Local  (301)  258-0953.  (Modem 
parameters  set  at:  '8'  data  bits,  '1'  stop 
bit  and  'N'  parity  at  1200,  2400  or 
9600  baud.) 
InterNet:  Telenet  or  Gopher  to: 

fedix.fie.com  or  192.111.228.33 
Hoius:  Available  24  hours  a  day.  A  Help 
Line,  (301)  975-0103,  is  available 
weekdays  between  8:30  a.m.  and  5:00 
p.m.  EST,  except  Federal  holidays. 
Costs:  Free,  no  cost  to  users.  No 
telephone,  registration,  acc^s*^,  or 
downloading  fees. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586-4600 
or  1-800-472-2756. 
SUPPl£MENTARY  INFORMATION:  The 
Tritiiun  Supply  and  Recycling  Draft 
PEIS  considered  utilizing  commercial 
reactors  to  supply  tritium,  but 
eliminated  this  alternative  from  detailed 
study  because  the  Department  thought 
that:  (1)  thej>roduction  of  tritiiun  for 
defense  purposes  in  nuclear  reactors 
that  generate  electricity  for  commercial 
sale  would  be  contrary  to  the  long- 
standing policy  of  the  United  States  that 
civilian  nuclear  facilities  should  not  be 
utilized  for  military  purposes;  and  (2) 
such  utilization  of  commercial  reactors 
would  make  the  United  States' 
nonproliferatlon  efforts  much  more 
difficult.  Despite  these  concerns,  the 


Draft  PEIS  included  an  evaluation  of  the 
environmental  impacts  of  using  an 
existing  commercial  reactor  to  make 
tritiiun  because  there  were  two 
scenarios  mentioned  in  the  Draft  PEIS  in 
which  the  Department  was  prepared  at 
that  time  to  consider  using  such  a 
reactor.  Under  the  first  scenario,  the 
Department  would  purchase  an  existing 
commercial  reactor  and  convert  it  to 
defense  purposes  rather  than  construct 
a  new  tritium  supply  facility.  Under  the 
second  scenario,  the  Department  would 
purchase  irradiation  services  as  a 
contingency  source  of  tritium  in  the 
event  of  a  national  emergency.  Under 
both  of  these  scenarios,  the  reactor 
would  continue  to  produce  electricity 
for  sale. 

During  the  public  comment  period, 
several  commentors  asserted  that  both 
scenarios  described  in  the  Draft  PEIS 
have  the  potential  to  be  a  low-cost 
option  and  should  be  considered 
reasonable.  Commentors  asserted  that 
use  of  an  existing  commercial  reactor  to 
produce  tritium  would  not  violate  any 
law  nor  weaken  nonproliferatlon  efforts, 
and  that  any  past  policy  objections 
should  be  reconsidered. 

After  further  evaluation  of  this  issue, 
and  in  response  to  public  comments,  the 
Department  has  determined  that  both 
scenarios  involving  commercial  reactors 
should  be  treated  as  reasonable 
alternatives  in  the  final  PElS.  The 
environmental  impacts  of  using  an 
existing  commercial  reactor  to  produce 
tritium,  which  are  already  described  in 
§4.10  of  the  Draft  PEIS,  are  the  same 
regardless  of  whether  irradiation 
services  are  purchased  (either  as  a 
contingency  or  as  a  primary  option)  or 
a  commercial  reactor  is  purchased  and 
converted  to  defense  purposes.  The 
Department  invites  comment  on  the 
proposal  to  include  the  two  scenarios 
for  using  commercial  reactors  to 
produce  tritium  as  reasonable 
alternatives.  In  addition,  the  Department 
invites  any  additional  comment  on  the 
analysis  contained  in  §  4.10  of  the  Draft 
PEIS. 

Issued  in  Washington,  D.C  this  21st  day  of 
August  1995,  for  the  United  States 
Department  of  Energy. 
Everet  H.  Beckner, 

Principal  Deputy  Assistant  Secretary  for 
Defense  Programs. 

(PR  Doc.  95-21155  Filed  8-24-95;  8:45  am) 
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ACTION:  Notice  of  availability  of  status 
report. 

SUmURY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  88  Stat.  770),  notice  is 
hereby  given  of  the  release  of  the  Status 
Report  by  the  co-chairs  of  the  Advisory 
Committee  on  External  Regulation  of 
Department  of  Energy  Nuclear  Safety. 
The  report  was  submitted  to  the 
Secretary  of  Energy  on  August  14. 199S, 
in  response  to  her  request  for  an  interim 
report. 

FOR  FURTHER  MFORM/mON  CONTACT: 
Thomas  H.  Isaacs,  Exeo^ve  Director. 
Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety,  1726  M  Street,  NW, 
Suite  401.  Washington,  DC  20036,  (202) 
254-3826.  Copies  of  the  Status  Report 
are  available  by  calling  (toll  free)  1-800- 
736-3282.  or  by  accessing  the  Internet 
World  Wide  Web  at:  http-7/ 
www.em.doe.gov/acd/index.html. 
Copies  are  also  available  in  all 
Department  of  Energy  Freedcnn  of 
Information  Act  Reading  Rooms; 
SUPPLEMENTARY  INFORMATION:  The  Status 
Rep<»t  presents  a  description  of 
Committee  finding*  and  observations  to 
date  by  the  co-chairs  based  on 
Committee  activities  conducted  through 
July  1995.  A  pro)ection  of  future 
Committee  efforts  also  is  included.  The 
Status  Repwt  was  submitted  in  response 
to  a  request  by  the  Secretary  at  the  first 
meeting  of  the  Committee  (in  March 
1995)  for  an  interim  report  The 
Committee's  final  recommendations 
wiU  be  submitted  by  the  end  of  1995  to 
the  Secretary  of  Energy,  and  to  the 
White  House  Office  of  Management  and 
Budget  and  the  Council  on 
Environmental  Quality. 

The  purpose  of  the  Committee  is  to 
provide  the  Secretary  of  Energy,  the 
White  House  Coimdl  on  Environmental 
Quality,  and  the  Office  of  Management 
-and  Budget  writh  advice,  information, 
and  recommendations  on  how  new  and 
existing  Department  of  Energy  (DOE) 
nuclear  faciUtiM  and  operations,  except 
those  operations  covered  under 
Executive  Order  12344  (Naval 
Propulsion  Program),  might  best  be 
regulated  with  regard  to  safety.  The 
Department  currently  self-regulates 
many  aspects  of  safety  at  nuclear 
facilities,  pursuant  to  the  Atomic  Energy 
Act  of  1954,  as  amended.  The 
Committee  consists  of  25  members 
drawn  from  Federal  and  State 
government  and  the  private  sector,  and 
is  co-chaired  by  John  F.  Aheame, 
Executive  Director,  Sigma  XI,  The 
Scientific  Research  Society,  and  Gerard 
F.  ScanneU,  President  of  the  National 
Safety  Council.  Members  were  chosen 


with  environment,  safety,  and  health 
backgrounds,  balanced  to  represent 
different  public.  Federal.  State,  Tribal, 
regulatory,  and  industry  interests  and 
experience. 

Issued  at  Washingtoo,  DC  on  August  21, 
1995. 

ThomaB  H.  baaes,  ^ 

Execu  tive  Director,  A  dvisory  Committae  on 
External  Regulation  of  Department  (^Energy 
Nuclear  Safety. 

(FR  Doc.  9S-21159  Filed  »-24-0S;  8:4S  am] 
mLLma  coat  ut»-9up 


Fadarai  Energy  Regulatory 
Cemmlasion 

[Doetot  Na  Em6-104«-«0Q 

Qateway  Energy,  Inc.;  Notlee  of 
laauance  of  Order 

August  21. 1995. 

On  May  15. 1995.  Gateway  Energy. 
Inc.  (Gatewray)  submitted  for  filing  a  rate 
schedule  under  which  Gateway  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Gateway  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Gateway  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Gateway. 

On  August  4. 1995.  pursuant  to 
delegated  authority,  the  EKrector. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Gateway  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Gateway  is  authorized  to 
issue  securities  and  assiune  obligations 
or  liabiUties  as  a  guarantor,  .indorser, 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 


pubUc  nor  private  interests,  will  be 
advnsely  affected  by  continued 
approval  of  Gateway's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  herd)y  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  5, 1995. 

Copies  of  die  full  text  of  the  order  an 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308.  941 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426. 
Lota  a  CaalwU. 
Secretary. 

[PR  Doa  95-21132  Filed  S-24-95: 8:45  am] 
aauHQ  oooc  tnr-si-H 

[Docket  No.  ER»5-10ie-000] 

KoMer  Ca;  Notice  Of  laeuance  Of 
Order 

August  21, 1995. 

On  May  8. 1995,  as  amemded  on  Junr 
14. 1995.  Kohler  Co.  (Kohler)  submitted 
for  filing  a  rate  schedule  under  which 
Kohler  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Kohler  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Kohler  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  niture 
issuances  of  securities  and  assumptions 
of  liability  by  Gateway. 

On  August  4. 1995.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Kohler  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Kohler  is  authorized  to 
issue  securities  and  assume  obligations 
or  UabiUties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
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public  not  private  interests  will  be 
adversely  affacted  by  continued 
^proval  of  Kohler's  issuances  of 
securities  or  assumptions  of  liabiUty. 

Notice,  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  5, 1995. 

Copies  of  the  full  text  of  the  order  are 
available  bom  the  Commission's  PubUc 
Reference  Branch,  Room  3308, 941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
LoisD-CasheD, 
Secretary. 
[FR  Doa  9S-21133  Filed  8-24-95;  8:45  am] 

mLLma  code  snT-ei-M 


Poctot  No.  QT96-60-000] 

Williams  Natural  Gas  Company;  Notice 
Of  Proposed  Changes  In  FERC  Gas 
Tariff 

August  21. 1995. 

Take  notice  that  on  Augiist  17, 1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  First  Revised  Sheet  Nos. 
300-303.  The  proposed  effective  date  of 
these  tariff  sheets  is  September  17, 1995. 

WNG  states  that  the  purpose  for  the 
instant  filing  is  to  reflect  WNG's  third 
right  of  first  refusal  process  held  in 
compliance  with  Commission  order 
issued  May  16, 1995  in  Docket  No. 
RP95-208. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Section 
365.211  or  385.214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  28, 1995.  Protests  vnll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wUl  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  PubUc  Reference 

Room. 

Lois  D.  Casliril. 

Secretary. 

[FR  Doc  95-21134  Filed  8-24-95;  8:45  am] 

■UMQ  COOS  snr-oi-M 


[Dodwt  No.  ER-05-1519-000] 

Carolina  Power  &  Ugtit  Compeny; 
Notice  of  Filing 

August  18, 1995. 

Take  notice  that  on  August  10, 1995, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  separate 
Service  Agreements  executed  between 
Carolina  and  the  following  Eligible 
Entities:  Pennsylvania  Power  &  Light 
Company;  Virginia  Electric  and  Power 
Company;  Heartland  Energy  Services. 
Inc.;  Union  Electric  Company; 
Louisville  Gas  and  Electric;  and  Koch 
Power  Services,  Inc.  Service  to  each 
EUgible  Entity  will  be  in  accordance 
with  the  terms  and  conditions  of 
CaroUna's  Tariff  No.  1  for  Sales  of 
Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Pubhc  Service 
Commission. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  andT*rocedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  1. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  malce 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  95-21150  Filed  8-24-95;  8:45  am) 

BILUNG  CODE  C717-01-M 


[Docket  No.  ER90-1 68-022,  et  al.] 

National  Electric  Associates  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  16,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  National  Electric  Associates  Limited 
Partnership 

(Docket  No.  ER90-168-022] 

Take  notice  that  on  July  31. 1995. 
National  Electric  Associates  Limited 
Partnership  tendered  for  filing  certain 
information  as  required  by  the 
Commission's  March  20, 1990,  order  in 
Docket  No.  ER90-168-000.  Copies  of 
the  informational  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

2.  Chicago  Enei^  Exchange  of  Chicago, 
Inc. 

[Docket  No.  ER9O-225-021] 

Take  notice  that  on  July  10, 1905, 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (Energy  Exchange)  filed  certain 
information  as  required  by  the 
Commission's  April  19, 1990,  order  in 
Docket  No.  ER90-225-000.  Copies  of 
the  informational  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubhc  inspection. 

3.  DC  Tie,  Inc. 

[Docket  No.  ER91-435-016] 

Take  notice  that  on  August  4, 1995, 
DC  Tie.  Inc.  (DC  Tie)  filed  certain 
information  as  required  by  the 
Commission's  July  11,  1991,  in  Docket 
No.  ER91-435-000.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection.  '-  - 

4.  Heartland  Energy  Services,  Inc. 

(Docket  No.  ER94-108-004] 

Take  notice  that  on  July  31, 1995. 
Heartland  Energy  Services,  Inc. 
(Heartland)  filed  certain  information  as 
required  by  the  Commission's  August  9, 
1994,  order  in  Docket  No.  ER94-108- 
000.  Copies  of  the  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

5.  Valero  Power  Services  Company 

[Docket  No.  ER94-1 394-004) 

Take  notice  that  on  July  25, 1995. 
Valero  Power  Services  Company 
(Valero)  filed  certain  information  as 
required  by  the  Commission's  August 
24, 1994,  order  in  Docket  No.  ER94- 
1394-000.  Copies  of  the  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubhc  inspection. 

6.  Equitable  Power  Services  Company 

[Docket  No.  ER94-1 539-006] 

Take  notice  that  on  August  7, 1995, 
Equitable  Power  Services  Company 
tendered  for  filing  certain  information 
as  required  by  the  Commission's  letter 
order  dated  September  8,  1994.  Copies 
of  the  informational  filing  are  on  file 


44880 


Federal  Regigter  /  Vol.  60,  No.  165  /  Friday,  August  25.  1995  /  Notk>g 


with  the  Commission  and  are  available 
for  public  inspection. 

7.  CNG  Power  Senrices  Corporation 

[Docket  Na  ER94-1 554-005] 

Take  notice  that  on  July  31, 1995, 
CNG  Power  Services  Corporation 
tendered  for  filing  certain  information 
as  required  by  the  Commission's  letter 
order  dated  October  25, 1994.  Copies  of 
the  informational  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

8.  Power  Exchange  Corporatiaii 

[Docket  No.  ER95-72-002) 

Take  notice  that  on  August  1, 1995, 
Power  Exchange  Corporation  tendered 
for  filing  certain  information  as  reqiiired 
by  the  Commission's  letter  order  dated 
February  1, 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  fat  public 
inspection. 

9.  Aqnila  Power  Corporatioa 

[Docket  No.  ER95-216-004] 

Take  notice  that  on  July  27. 1995, 
Aquila  Power  Corporation  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
January  13, 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

10.  Portland  General  Electric  CompaBy 

[Docket  No.  ER9&-1275-0001 

Take  notice  that  on  July  31, 1995, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  filing  in  this  docket.  PGE  asks  that, 
on  receipt  of  thif  amended  filing,  the 
Commission  accept  the  Scheduling 
Services  Agreement  for  filing,  as 
amended. 

Comment  date:  August  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentncky  UtiUtin  Company 

[Docket  No.  ER95-1457-0001 

Take  notice  that  on  July  31, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Transmission 
■  Service  wi^  Wabash  Valley  Pow« 
Association. 

Comment  date:  August  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  western  Electric  Power 
ConqMny 

[Docket  No.  ER95-1486-0001 

Take  notice  that  on  August  4, 1995, 
Southwestern  Electric  Power  Company 
(SWEPCO),  submitted  for  fihi^  an 


executed  East  HVDC  Interconnection 
Facilities  Use  and  Kfaintenance 
Agreement  (Agreement).  Under  the 
Agreement,  SWEPCO  will  recover 
certain  facilities  charges  and  operation 
and  maintenance  charges  from  Central 
Power  and  Light  Company  (CPL),  Texas 
Utilities  Electric  Company  (TU  Electric) 
and  Houston  Lighting  and  Power 
Company  (tiLP)  associated  with 
SWEI^CO's  ownership  and  operation  of 
certain  transmission  facilities  located  in 
Titus  County,  Texas. 

SWEPCO  requests  that  the  Agreement 
be  accepted  to  become  effective  as  of 
Augtist  5, 1995  in  anticipation  of  the 
imderlying  facilities  being  placed  into 
commercial  operation  on  August  6, 1995 
and  has  requested  that  the  Commission 
waive  the  notice  requirement  for  the 
filing  pursuant  to  18  CFR  35.11. 

Copies  of  the  filing  were  served  on 
CPL,  TU  Electric.  HLP  and  the  Public 
Utility  Commission  of  Texas  and  the 
Louisiana  Public  Service  Commission. 

Comment  date:  Augtist  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Noithem  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  Na.  ER95-1487-000] 

Take  notice  that  on  August  4, 1995,^ 
Northern  States  Power  Company* 
Minnesota  (NSP-M)  and  Northern 
States  PowCT  Company- Wisconsin 
(NSP-W),  jointly  tender  and  request  the 
Conunission  to  accept  a  Transmission 
Service  Agreement  which  provides  for 
100  MW  of  Reserved  Transmission 
Service  to  Wisconsin  Electric  Power 
Company.  The  source  party  is  Basin 
Electric  Power  Cooperative  {md  the 
recipient  party  is  Wisconsin  Electric 
Power  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  ^ective  as  of  July 
15, 1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  18  CFR  Part  35  so  that  the 
Agre«nent  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  August  30,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER9&-1488-0(XH 

Take  notice  that  on  August  4, 1995. 
Wisconsin  Power  and  Li^t  Company 
(WP&L),  tendered  for  filing  a  sigmd 
Service  Agreement  imder  WP&L's  Bxilk 
Power  Sales  Tariff  between  itself  and 
Marquette,  Michigan  Board  of  Light  and 
Power.  WP&L  respectfully  requests  a 


waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
July  4, 1995. 

Comment  date:  August  30, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  Califbmia  Edison 
Company 

[Docket  No.  ERgS-l  489-000] 

Take  notice  that  on  August  4, 1995, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  changes  in 
rates  for  transmission  service  as 
embodied  in  Edison's  agreements  with 
the  following  entities: 


Entity 

FERC  rate  schedule 
No. 

1.  City  of  Anaheim  .... 

130,  246.6.  248.8, 

246.13,  246.29, 

246.32.1.246.36. 

2.  City  of  Azusa  

160,  247.4.  247.6, 

247.8.  247.24, 

247.29. 

3.  City  of  Banning  

159,  248.5,  248.7, 

248.9,  248.17, 

248.24,  248.29. 

4.  City  of  Coiton  ._ 

162, 249.8.  249.8, 

24924.  249J29. 

5.  City  of  Riverside  ... 

129,250.6.250.8. 

250.10.  250.15. 

250.21,250.27. 

250.30.  250.35. 

6.  City  of  Vemon  .. 

149.  154.07. 172, 

207,  272.  276,  338. 

7.  Arizona  Electric 

131.161. 

Cooperative. 

8.  Arizona  Public 

185. 

Service  Company. 

9.  CaOtemia  Depart- 

38.112.113.181. 

ment  of  Water  Re- 

342. 

sources. 

- 

10.  City  of  BurtMuik  ... 

166. 

ILOtyofGiendale  .. 

143. 

12.  City  of  Los  Ange- 

102. 188.  140.  141. 

les  Department  of 

163. 188;  219. 

Water  and  Power. 

13.  City  of  Pasadena 

158. 

14.  Coastal  Electric 

Currently  pendkig.  no 

Services  Company. 

rate  schedule  nunv 

ber. 

15.  Imperial  Irrigation 

259.268. 

DistrlcL 

16.  Metropoittan 

292. 

Water  District  of 

Southern  Califomia. 

17.  M-S-RPuttte 

153.  339. 

Power  Agency. 

18.  Northern  Califor- 

240. 

nia  Power  Agency. 

19.  Padfic  Gas  and 

117,147.256,318. 

Electric  Company. 

20.  PadfiCoFD  

275. 

21.  Rainbow  Energy 

348. 

Maifceting  Corpora- 

tion. 

22.  San  Diego  Gas  & 

161.274.302. 

Electric  Company. 

23.  Western  Area 

120. 

Power  Administra- 

tioa 
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Pursuant  to  these  rate  schedules,  the 
rate  changes  resiUt  from  a  change  in  the 
rate  of  return  bom  9.17%  to  9.80 
authorized  by  the  Public  Utilities 
Commission,  effective  January  1, 1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Califomia  and  all  interested 
parties. 

Comment  date:  August  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Energy  Alliance  Partnersh^ 
(Docket  No.  ER95-1491-000] 

Take  notice  that  on  August  4, 1995, 
Energy  Alliance  Partnership  (Alliance), 
petitioned  the  Commission  for 
acceptance  of  Alliance's  Rate  Schedule 
FERC  No.  1.  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Comment  date:  August  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1 49 2-000] 

Take  notice  that  on  August  7, 1995, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  CMEX  Energy  Inc.  (CMEX). 
This  Service  Agreement  specifies  that 
CMEX  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Power  Sales  Tariff  designated  as 
NMPC's  FERC  Electric  Tariff,  Original 
Volume  No.  2.  This  Tariff,  approved  by 
FERC  on  April  15, 1994,  and  which  has 
an  effective  date  of  March  13,  1993.  will 
allow  NMPC  and  CMEX  to  enter  into 
separately  scheduled  transactions  imder 
which  NMPC  will  sell  to  CMEX  capacity 
and/or  energy  as  the  parties  may 
mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Conciurence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
August  1, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CMEX. 

Comment  date;  August  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1493-000] 

Take  notice  that  on  Augtist  7, 1995, 
Niagara  Mohawk  Power  Corporation 


(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  National  Gas  &  Electric  L.P. 
(NGE).  This  Service  Agreement  specifies 
that  NC^  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Power  Sales  Tariff  designated 
as  NMPC's  FERC  Electric  Tariff, 
Original  Volume  No.  2. This  Tariff, 
approved  by  FERC  on  April  15, 1994, 
and  which  has  an  effective  date  of 
March  13, 1993,  will  allow  NMPC  and 
NGE  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
sell  to  NGE  capacity  and/ or  energy  as 
the  parties  may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concmrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
August  1, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  Yoric  State  Public  Service 
Commission  and  NGE^ 

Comment  date:  August  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1494-000] 

Take  notice  that  on  August  7, 1995, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  American  Municipal  Power- 
Ohio,  Inc.  (AMP-O).  This  Service 
Agreement  specifies  that  AMP-O  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volimae  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  AMP-O  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  AMP-O 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  fiUng  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Pim:haser . 

NMPC  requests  an  effective  date  of 
July  17, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  AMP-O. 

Comment  date:  August  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1496-000] 

Take  notice  that  on  August  7, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  LG&E  Power  (LG&E)  dated  August 
1, 1995,  providing  for  certain 
transmission  services  to  LG&E. 

Copies  of  this  filing  were  served  upon 
LG&E  and  the  New  York  State  PubUc 
Service  Conunission. 

Comment  date:  August  30, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rides  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procediu^  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pmrty 
mtist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
LoisD.CuheU. 
Secretary. 
(FR  Doc.  95-21130  Filed  »-24-95;  8:45  am] 

BILUNO  COOE  e717-01-P 

[DockM  No.  EC95-1 8-000.  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  17,  1995. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EC95-1 8-000) 

Take  notice  that  on  August  10, 1995. 
Wisconsin  Public  Service  Corporation 
filed  an  application  under  Section  203 
of  the  Federal  Power  Act  for  an  order 
authorizing  it  to  sell  a  3.4  mile,  46  kV 
transmission  line  (designated  as  K-122) 
to  ConsoUdated  Water  Power  Company. 
That  Une  was  installed  in  1990  to 
connect  Consolidated  Water  Power 
Company's  Biron  and  Kraft  Mill 
Substations.  The  parties  expect  this 


44332 


Federal  Regiater  /  Vol.  60.  No.  165  /  Friday.  August  25.  1995  /  Notices 


transactian  to  close  on  or  about  October 
1, 1995. 

Comment  date:  AxigaSt  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  Geiwral  Electric  Company 

(Docket  No.  EC9S-19-00Q1 

Take  notice  that  on  Aiigust  14, 1995, 
Portland  General  Electric  Company 
(PGE)  filed,  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Commission's  Regulatiims,  an 
appUcation  for  the  sale  by  PGE  to  the 
Eugene  Water  and  Electric  Board 
(EWEB)  of  a  6.2-mile  long,  115  Kv 
electric  transmission  line  located  at  the 
Stone  Creek  Hydroelectric  Project  in 
Clackamas  County,  Oregon. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CSW  Northw«it  GP»  Inc. 

(Dockflt  No.  EG95-74-000] 

On  August  11. 1995,  CSW  Noithwest 
GP,  Inc.  ("AppUcant").  1616  WoedaU 
Rodgers  Freeway;  DaUas,  Texas  75202, 
filed  with  the  Fedatal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commtasion's  Regulations. 

Applicaat,  a  non-utility  indirect 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  intends  to  own  and  operate 
all  or  part  of  eligible  facihties  including 
an  838  MW  electric  generating  faciUty 
located  in  the  vicinity  of  Creston. 
Washington. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  cotmnents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

4.iCTa  Resources,  Inc. 

[Docket  No.  EG95-75-0001 

On  August  11, 1995,  Kva  Resources, 
Inc.  ("Applicant"],  1616  Woodall 
Rodgers  Freeway,  Dallas,  Texas  75202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  stattis  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

AppUcant  is  a  Delaware  corporation 
engaged  in  the  business  of  independent 
power  development,  intends  to  operate 
and  mnintiiin  all  or  part  of  an  838  MW 
electric  generating  ^dlity  located  in  the 
vicinity  of  Creston,  Washington  which 
will  be  owned  by  AppUcant,  CSW 
Northwest  GP,  hic.  and  CSW  Northwest 
LP.  Inc. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commissiem  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acctuacy  of  the  appUcation. 

5.  CSW  Ncrthwest  LP,  lac. 

[Docket  No.  BG95-76-O00] 

On  August  11, 1995,  CSW  Northwest 
LP,  Inc.  ("AppUcant").  1616  Woodall 
Rodgers  Freeway.  DaUas.  Texas  75202. 
filed  with  the  Fedsral  Energy  Regulatory 
Commission  an  appUcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Pari  365  of 
the  Commission's  Regulations. 

AppUcant.  a  non-utiUty  indirect 
subsidiary  of  Central  and  South  West 
Cprporation,  a  registered  holding 
company,  intends  to  own  and  operate 
aU  or  part  of  eUgible  fiaciUties  including 
an  838  MW  electric  generating  faciUty 
located  in  the  vicinity  of  Creston, 
Washington. 

Conunent  date:  September  7. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  lunit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

6.  Jersey  CeolFal  Power  &  Light 
Company^i^  PMinsylvania  Power  & 
Ught  Company 

[Docket  No.  EL95-7(M)00l 

Take  notice  that  on  August  11, 1995. 
Jersey  Central  Power  &  Light  Company 
Qersey  Central),  tendered  for  filing  a 
complaint  against  Peimsylvania  Power 
&  Light  Company  (PP&L).  Jersey  Central 
states  that  it  purchases  energy  and 
capacity  at  wholesale  from  PP&L  tmder 
a  contract  filed  with  the  Commission, 
which  incorporates  a  formula  rate 
mechanism  and  that  PP&L  has  imposed 
and  is  continuing  to  impose  charges  for 
such  energy  and  capacity  that  are 
inconsistent  with  the  contract  between 
the  parties,  and  are  unjust, 
unreasonable,  and  imdidy 
discriminatory  in  violation  of  section 
206  of  the  FPA  and  contrary  to 
estabUshed  Commission  poUcies.  Jersey 
Central  requests  that  the  Commission 
investigate  the  charges  imposed  by 
PP&L,  direct  PP&L  to  cease  billing  Jersey 
Central  for  charges  not  authorized  by 
the  Sales  Agreement,  order  refunds  of 
amoimts  improperly  charged,  with 
interest,  order  any  modifications  to  the 
Sales  Agreement  necessary  to  ensure 
that  future  charges  conform  with 
appUcable  requirements,  and  provide 
such  other  and  further  reUef  as  is 
appropriate. 

A  copy  of  the  Complaint  has  been 
served  on  PP&L  and  the  Pennsylvania 
PubUc  UtiUty  Commission. . 


Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  WiflcoBslB  Power  and  Light  Company 

[Docket  No.  ER94-475-000] 

Take  notice  that  on  August  8, 1995. 
Wisconsin  Power  and  Li^t  Company 
(WP&L),  t«idered  for  fiUng  a  Point-to- 
Point  Transmission  Service  tariff  and  a 
Netwoik  Integration  Service 
Transmission  tariff.  These  tariffs  are 
being  filed  in  response  to  the 
Commission's  Guidance  Order  issued 
on  June  28, 1995.  The  transmission 
tariffB  are  modeled  after  the 
Commission'apro/onna  tariffs  which 
were  appended  to  the  Notice  of 
Proposed  Rulemaking  in  Docket  No. 
RM95-«-000. 

WP&L  respectfully  requests  waiver  of 
filing  requirements  to  permit  an 
effective  date  of  August  9. 1994  for  its    , 
Point-to-Point  Transmissicm  Tariff  and 
August  29, 1994  for  its  Network 
Integration  Service  transmission  tariff. 

Copies  of  the  filing  have  been  served   ° 
on  aU  parties  identified  to  Docket  No. 
ER94-475-000,  including  the  PubUc 
Service  Commission  of  Wisconsin. 

Comment  date:  August  31 ,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Delaware  Municipal  Electric 
CooperatiTe 

[Docket  Na  ER95-222-001] 

Take  notice  that  on  July  10, 1995, 
Delaware  Power  &  Li^t  tendered  for 
filing  revised  copies  of  its  compUance 
filing  in  the  above-referenced  docket. 

Comment  date:  August  31, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Golf  Power  Cmnpany 

[Docket  No.  ER95-351-O00] 

Take  notice  that  on  Augtist  2, 1995. 
Gulf  Power  Company  tendered  for  filing 
an  amendment  to  the  Transmission 
Service  Agreement  between  Gulf  Power 
Company  (Gulf)  and  Bay  Resource 
Management,  Inc.  (Customer).  The 
purpose  of  this  filing  is  to  submit  a 
modified  backgroimd  report  that 
outlines  the  method  by  which  Gulf  will 
aUow  the  Customer  to  pay  for  the  cost 
of  emisfflon  allowances. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gulf  Power  Qmipany 

[Docket  No.  ER95-3  52-000) 

Take  notice  that  on  August  2, 1995, 
Gulf  Power  Company  tendered  for  filing 
an  amendment  to  the  Interconnection 
Agreement  between  Gulf  Power 
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Company  (Gulf)  and  the  Alabama 
Electric  Cooperative,  Inc.  (AEC).  The 
purpose  of  this  filing  is  to  submit  a 
modified  backgroimd  report  that 
outlines  the  method  by  which  Gulf  wiU 
allow  AEC  to  pay  for  Uie  cost  of 
emission  aUowances. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Puget  Sound  Power  &  Light 
CcNnpany 

IDocket  No.  ER95-1145-000] 

Take  notice  that  on  August  3, 1995, 
Colockum  Transmission  Company,  Inc. 
tendered  for  filing  a  Certificate  of 
Concurrence  in  the  above-referenced 
docket. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  CINergy  Services,  Inc. 

[Docket  Nos.  ER95-1434-000,  ER95-1345- 
000.  and  ER95-1387-000J 

Take  notice  that  CINergy  Services, 
Inc.  (QN),  on  August  11. 1995,  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  amended  Exhibit  B's 
in  the  FERC  FiUngs  in  Docket  Nos. 
ER95-1434-000,  ER95-1345-000  and 
ER95-1387-000  to  comply  with  a  FERC 
Staff  Request. 

Copies  of  the  filing  were  served  on 
MidCon  Power  Services  Corporation, 
Tennessee  Power  Company,  Catex  Vitol 
Electric  LLC,  the  Department  of  PubUc 
UtiUties,  the  Kentucky  PubUc  Service 
Commission,  the  Public  UtiUties 
Commission  of  Ohio,  the  Indiana  UtiUty 
Regulatory  Commission,  the  Illinois 
Commerce  Commission,  and  the 
Tennessee  PubUc  Service  Commission. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER95-1497-0001 

Take  notice  that  on  August  7, 1995, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  fiUng 
to  a  proposed  Interchange  Agreement 
with  Louis  Dreyfus  Electric  Power  Inc. 
(LDEP). 

The  proposed  revised  Interchange 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
imder  the  foUowing  Service  Schedules: 
(a)  SIGECO  Power  Sales;  (b)  LDEP 
Power  Sales;  and  (c)  Transmission 
Service. 


Waiver  of  the  Commission's  Notioe 
Requirements  is  requested  to  allow  for 
an  effective  date  of  August  7, 1995. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Electric  Company 

(Docket  No.  ER95-1498-000J 

Take  notice  that  on  August  7, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Special 
Storage  Agreement  imder  the  Pacific 
Northwest  Coordination  Agreement 
(PNCA)  between  PGE  and  PubUc  UtiUty 
District  No.  1  of  Douglas  Coimty. 

Pursuant  to  18  CFR  35.11,  PGE 
respectfuUy  requests  the  Commission 
grant  waiver  of  the  notice  requirements 
of  18  CFR  35.3  to  allow  the  signed 
Service  Agreement  to  become  effective 
July  1, 1995. 

A  copy  of  the  filing  has  been  served 
on  the  party  included  in  the  body  of  the 
filing  letter. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PECO  Energy  Company 

(Docket  No.  ER9S-1499-000J 

Take  notice  that  on  August  7, 1995, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  14, 1995 
with  Atlantic  City  Electric  Company 
(AE)  under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  AE  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  14, 1995  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  AE  and  to  the 
Pennsylvania  PubUc  UtiUty 
Commission.  * 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  ER95-1 500-000] 

Take  notice  that  on  August  7, 1995, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  17, 1995 
with  Pennsylvania  Power  &  Light 
Company  (PP&L)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
PP&L  as  a  customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
July  17, 1995  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  PP&L  and  to  the 
Pennsylvania  PubUc  UtiUty 
Commission. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Wisconsin  Power  &  Light  Company 

(Docket  No.  ER95-1502-O00J 

Take  notice  that  on  August  7. 1995. 
Wisconsin  Power  &  Light  Company 
(WP&L),  tendered  for  filing  an  amended 
Wholesale  Power  Agreement  dated  June 
22, 1995,  between  the  Central 
Wisconsin  Electric  Cooperative  (CWEC) 
and  WP&L  WP&L  states  that  this 
amended  Wholesale  Power  Agreement 
revises  the  previous  agreement  between 
the  two  parties  dated  September  27, 
1988,  and  designated  Rate  Schedule 
Niunber  143  by  the  Commission. 

The  parties  nave  amended  the 
Wholesale  Power  Agreement  to  add  an 
additional  delivery  point.  Service  imder 
this  amended  Wholesale  Power  Contract 
will  be  in  accordance  with  standard 
WP&L  Rate  Schedule  W-2. 

WP&L  requests  an  effective  date  of 
October  16, 1995  which  is  concurrent 
with  the  expected  in  service  date.  WP&L 
states  that  copies  of  the  amended 
Wholesale  Power  Agreement  and  the 
filing  have  been  provided  to  CWEC  and 
the  PubUc  Service  Commission  of 
Wisconsin. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Citizens  Utilities  Company 

[Docket  Nos.  £895-36-000  and  ES95-36- 
001) 

Take  notice  that  on  August  15,  1995, 
Qtizens  UtiUties  Company  (Qtizens 
UtiUties)  filed  an  amended  appUcation 
under  §  204  of  the  Federal  Power  Act 
and  in  compliance  with  the 
Commission's  regulations  under  the 
provisions  of  18  CFR  Part  34  (1995), 
seeking  authorization  for  the  issuance  of 
securities  in  support  of  or  to  guarantee 
securities  issued  by  governmental  or 
quasi-govenunental  bodies  for  the 
benefit  of  Citizens  Utilities  over  a  two- 
year  period.  Citizens  Utilities  had 
previously  filed  an  appUcation  on 
August  9, 1995,  in  Docket  No.  ES95-36- 
000  under  the  provisions  of  18  CFR  Part 
34  (1994)  which  have  been  superseded. 

Citizens  Utilities  specifically  seeks 
authorization  for  its  execution  and 
deUvery  of  promissory  notes,  loan, 
purchase,  depositary,  tender, 
remarketing,  repurchase,  sales  and 
similar  agreements,  inducement  letters 
and  related  assumptions  of  obUgations 
and  UabiUties  (Obligations)  in  respect  of 
indebtedness  in  an  amount  up  to  a  total 
aggregate  principal  amount  of  not  more 
than  $189.5  million  with  final 
maturities  of  not  more  than  50  years. 
The  ObUgations  would  be  security  for 
the  issuance  and  payment  of  industrial 
development  revenue  bonds,  special 
purpose  revenue  bonds  and 
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mviionmental  control  revenue  bcmds  by 
various  govenunental  issuers  in  the 
same  aggregate  principal  amoimts  and 
bearing  other  similar  terms  as  the 
Obligations. 

Qtizens  Utilities  further  requests  that 
the  issuance  of  seouities  and 
assumptions  of  obligations  and 
liabilities  be  exempted  firom  the 
Commission's  competitive  bidding 
requirements. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Ck)mmi8sion, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Ccnmnission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lai>D.C;aahen. 
SecTBtcay. 

[FR  Doc.  95-21131  Filed  S-24-45;  8:45  am] 
MUMQ  cooc  sriT-ai-p 

[DockM  No.  Em4-1580-003.  at  aL] 

Energy  Resource  Marketing,  Inc.,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

August  18. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Energy  Resource  Marketing,  Inc. 

(Docket  No.  ER94-1 580-003] 

Take  notice  that  on  August  14, 1995. 
Energy  Resource  Marketing,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  September  30, 1994  order 
in  Docket  No.  ER94-1580-000.  Copies 
of  the  Energy  Resource  Marketing,  Inc. 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER95-1 236-000] 

Take  notice  that  on  August  4, 1995. 
Pacific  Gas  and  Electric  Company 


tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  31. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  E  Prime  Inc. 

[Docket  No.  ER95^1 269-000] 

Take  notice  that  on  August  11. 1995. 
E  Prime  Ina  (e  prime)  tendered  for 
filing,  at  Staff's  request,  an  amendment 
to  its  filing  in  this  Docket. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Utilities  Conunission  of 
the  State  of  Colorado  and  the  Colorado 
Office  of  Consumer  Cotmsel. 

Comment  date:  August  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  PowerCampany 

[Docket  No.  ER95-144S-000] 

Take  notice  that  on  July  28, 1995, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Ejiergy 
Regulatory  Commission  a  contract  dated 
July  20,  1995  between  IPC  and 
Bonneville  Power  Administration  with 
regard  to  water  releases  for  the  benefit 
of  anadromous  fish. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  the  Commission's 
regtilations  and  designation  of  the 
execution  date  of  the  contract  as  its 
effective  date  for  rate  schedule 
purposes. 

Comment  date:  September  1, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9S-149O-O00} 

Take  notice  that  on  August  4. 1995 
Central  Illinois  Public  Service  Company 
(OPS)  submitted  a  Service  Agreement, 
dated  March  23, 1995,  establishing 
National  Electric  Associates  Limited 
Partnership  as  a  customer  luider  the 
terms  of  OPS'  Coordination  Sales  Tariff 
CST-1  ("CST-1  Tariff"). 

CIPS  requests  an  effective  date  of 
Augtist  1, 1995  for  the  service 
agreement,  and,  acctmlingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  National  Electric 
Associates  Limited  Partnership  and  the 
Illinois  Commerce  Commission. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-1 503-000] 

Take  notice  that  on  August  8, 1995, 
Rochester  Gas  and  Electric  Corporation 


(RG&E),  tendered  for  filing  a  Service 
Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and 
National  Gas  &  Electric  L.P.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to  RG&E's 
FERC  Electric  Rate  Schedule,  Original 
Volume  1  (Power  Sales  Tariff)  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279.  RG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18CFR35.il. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-1 504-000] 

Take  notice  that  on  August  8, 1995, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Service 
Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and 
Heartland  Energy  Services,  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  purstiant  to 
RG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1279.  RG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  1. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Public  Service 
Company 

(Docket  No.  ER95-1 505-000] 

Take  notice  that  on  August  8, 1995. 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing 
proposed  changes  in  the  rate  schedule 
to  New  Corp.  Resources,  Inc.  for  service 
to  Cap  Rock  Electric  Cooperative,  Inc. 

The  change  in  the  rates  is  necessary 
to  recover  the  financing  charges 
Southwestern  in  turn  owes  the  Lender. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Potomac  Electric  Power  Company 

[Docket  No.  ER95-1 506-000) 

Take  notice  that  on  August  8, 1995, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
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entered  into  between  Pepco  and: 
Pennsylvania  Power  &  Light  Co.;  Enron 
Power  Marketing,  Inc.;  Virginia  Electric 
and  Power  Co.;  and  PECO  Energy  Co. 
An  effective  date  of  August  1, 1995  for 
these  service  agreements,  with  waiver  of 
notice,  is  requested. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER95-1507-000] 

1 1    Take  notice  that  on  August  8. 1995. 

'  New  England  Power  Company  filed  a 
Service  Agreement  and  Certificate  of 
Concturence  with  Canal  Electric 
Company  under  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  6. 

Comment  date:  September  1,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  West  Penn  Power  Company 
(the  APS  Companies) 

[Docket  No.  ER95-1508-000) 

Take  notice  that  on  August  8, 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies),  filed  a 
Standard  Transmission  Service 
Agreement  to  add  Duquesne  Light 
Company  to  the  APS  Companies' 
Standard  Transmission  Service  Rate 
Schedule  which  has  been  accepted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission.  The  proposed  effective 
date  under  the  proposed  rate  schedule 
is  July  21. 1995. 

Copies  of  the  filing  have  been 
provided  to  the  PubUc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  UtiUty  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  September  1. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  CINergy  Services,  Inc. 

[Docket  No.  ER95-1S09-000] 

Take  notice  that  on  August  8, 1995, 
CINergy  Services,  Inc.  (CD*I),  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  July  1, 1995,  between 
ON,  CG&E,  PSI  and  Qtizens  Lehman 
Power  Sales  (CL  SALES). 


The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  CL  SALES. 

1.  Exhibit  A— Power  Sales  by  CL  SALES 

2.  Exhibit  B— Power  Sales  by  ON 

CIN  and  CL  SALES  have  requested  an 
effective  date  of  September  1, 1995. 

Copies  of  the  filing  were  served  on 
Citizens  Lehman  Power  Sales,  the 
Massachusetts  Department  of  Public 
Utilities,  the  Kentucky  Public  Service 
Commission,  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PnmUnion  Energy  Services,  LX.C. 

[Docket  No.  ER95-1511-000] 

Take  notice  that  on  August  9, 1995, 
PennUnion  Energy  Services,  L.L.C. 
(PennUnion),  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
an  application  for  waivers  and  blanket 
approvals  under  various  regtilations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  the 
earlier  of  October  9, 1995  or  the  date  of 
the  Commission's  order  herein. 

PennUnion  is  a  limited  liability 
company  owned  equally  by  its 
members,  Pennzoil  Gas  Marketing 
Company  and  BRING  Gas  Services 
Corp.,  with  its  principal  place  of 
business  at  1330  Port  Oak  Blvd.,  20th 
Floor,  Houston,  Texas  77056. 
PennUnion  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  PennUnion  sells  electric  energy, 
it  proposes  to  make  such  sales  at  rates, 
terms,  and  conditions  to  be  mutiudly 
agreed  upon  with  the  pim±asing  party. 
PennUnion  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1512-0001 

Take  notice  that  on  August  7, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Dayton  Power  &  Light 
Company  (DP&L)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCX)  states  that  a  copy  of  this  filing 
has  been  mailed  to  DP&L. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  1, 
1995. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Astra  Power,  Inc. 

[Docket  No.  ER95-1514-000] 

Take  notice  that  on  August  10, 1995, 
Astra  Power,  Inc.  (Astra  Power), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1 .  Astra  Power 
requests  an  order  accepting  its  rate 
schedule,  efiiective  as  of  the  date  of 
filing. 

Astra  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Astra  Power  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Astra  Power  is  not 
currently  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Western  Resources,  Inc. 

[Docket  No.  ER95-1515-000) 

Take  notice  that  on  August  10, 1995, 
Western  Resources,  Inc.  (Western 
Resoiux»s),  tendered  for  filing  a 
proposed  flexible  point-to-point 
transmission  tariff  and  a  proposed 
network  integration  transmission  tariff. 
Western  Resources  proposes  that  these 
tariffis  become  effective  on  October  9, 
1995. 

Copies  of  this  filing  were  served  upon 
the  Kansas  Corporation  Commission. 

Comment  date:  September  1,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER95-1516-000] 

Take  notice  that  on  August  10, 1995, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  LG&E  Power  Marketing  Inc.  (LG&E) 
for  service  under  HL&P's  FERC  Electric 
Tariff,  Original  Volume  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
The  TSA  provides  for  the  transmission 
of  economy  energy  to  be  scheduled  to 
and  over  the  East  HVDC 
Interconnection.  HL&P  has  requested  an 
effective  date  of  August  10, 1995. 

Copies  of  the  filing  were  served  on 
LG&E  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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IB.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ERg5-1517-OQO| 

Take  notice  that  on  August  10, 1995, 
Wisconsin  Public  Service  Girporation 
(WPSC)  filed  an  agreement  entitled 
"Amendment  No.  1  to  the  Transmission 
Extension  Agreement  Between 
Consolidated  Water  Power  Company 
and  Wisconsin  Public  Service 
Corporation".  This  agreement  sets  forth 
certain  terms  and  conditions  pertinent 
to  a  sale  by  WPSC  to  Consolidated 
Water  Power  Company  (CWP)  of  a  3.4 
mile,  46  kV  transmission  line 
(designated  as  the  K-122  line).  WPSC's 
sale  of  the  K-122  line  also  is  the  subject 
of  a  concurrent  filing  by  WPSC  which 
seeks  Commission  authorization  for  the 
sale  under  Section  203  of  the  Federal 
Power  Act. 

WPSC,  with  CWP's  support,  seeks  an 
efiiective  date  of  July  24»  1995  for  the 
agreement  submitted  in  this  docket 
WPSC  states  that  copies  of  its  filing 
have  been  served  on  CWP  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  September  1, 199S,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Long  Island  Lighting  Company 

[Docket  No.  BR95-1 518-000) 

Take  notice  that  on  August  10, 1995, 
Long  Island  Lighting  Company  (LILCO), 
tendered  for  filing  LILCO's  Power  Sales 
Tariff 

Copies  of  this  filing  have  been  served 
by  LILCO  on  the  New  York  State  Public 
Service  Commission. 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Blackstone  Valley  Electric  Company 

[Docket  No.  ER95-1 520-000) 

Take  notice  that  on  August  10, 1995, 
Blackstone  Valley  Electric  Company 
(Blackstone),  filed  a  letter  agreement 
between  it  and  New  England  Power 
Company  (NEP)  dated  May  23, 1995. 
The  letter  agreement  provides  for  the 
installation  at  NEP's  request  of  metering 
equipment  at  two  Blackstone 
substations  located  in  Rhode  Island  to 
be  used  in  metering  NEP  load  data.  The 
letter  agreement  provides  that  NEP  will 
pay  Blackstone  a  Contribution  in  Aid  of 
Construction  (QAC),  estimated  to  be 
$9,200,  to  be  determined  according  to  a 
formula  agreed  to  by  Blackstone  and 
NEP  and  attached  as  Exhibit  A  to  tlie 
letter  agreement. 

Blackstone  requests  waiver  of  the  60- 
day  notice  requirement  so  that  this 
filing  can  be  made  effective  on  August 
11, 1995,  the  day  after  the  filing  was 


made.  The  waiver  is  necessary  to  enable 
Blackstone  to  receive  prompt  payment 
for  work  being  done  at  NEP's  request  in 
accordance  with  the  letter  agreement 

Comment  date:  September  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standaid  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
witb  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considffled  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceediilg. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
U^D.CaaiMll. 
Secretary. 

(FR  Doc.  95-21152  Piled  8-24-95;  8:45  am] 
BiLUNQ  ooec  anr-ei-r 

(Proiaet  No.  1218,  Georgia] 

Qaorgia  Power  Company;  Notica  of 
Scoping  Purauant  to  tha  National 
Environmental  Policy  Act  of  1969 

August  21. 1995. 

Pursuant  to  the  Energy  Policy  Act  of 
1992,  and  as  part  of  the  license 
application,  the  Georgia  Power 
Company  (Georgia  Power)  intends  to 
prepare  an  Environmental  Assessment 
(EA)  to  file  widi  the  Federal  Energy 
Regulatory  Commission  for  the  Flint 
River  Hydroelectric  Project.  Two  pubUc 
Scoping  meetings  will  be  held,  pursiiant 
to  the  National  Environmental  Policy 
Act  of  1969,  to  identify  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA.  At  the  scoping 
meetings,  Georgia  Power  will 
siunmarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  fit>m  the  meeting 
participants  all  available  information, 
especially  qualified  data,  on  the 
resoiut»8  at  issue;  and  (3)  encoiuage 
statements  fitmi  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  and  assist  in 


identifying  and  clarifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA. 

To  help  focus  the  discussicms,  a 
scoping  document  was  sent  out  on 
August  10, 1995,  as  part  of  the  Initial 
Stage  Consultation  Document  (ISCD). 
Copies  of  the  Scoping  Document  and 
ISCD  will  also  be  available  at  the 
meetings. 

Georgia  Power  will  conduct  a  site 
visit  and  scoping  meetings  on 
September  12, 1995.  The  site  visit  will 
begin  at  10:00  a.m.  at  the  Georgia 
Power — Albany  Operating  Headquarter 
in  Albany,  Georgia.  A  scoping  meeting . 
for  federal,  state  and  local  resource 
agencies  will  be  held  at  the  Georgia 
Power — Albany  Operating  Headquarters 
at  2:00  p.m.  The  evening  scoping 
meeting  will  be  held  on  September  12 
at  7  p.m.  at  the  Ramada  Inn,  in  Albany, 
Georgia.  The  site  visit  and  scoping 
meetings  are  open  to  all  interested 
parties. 

Kfaeting  Procedures 

The  meeting  will  be  conducted 
acccMding  to  the  procedtires  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting,  the  Commission  will  not 
conduct  another  NEPA  scoping  meeting 
when  the  application  and  EA  are  filed 
with  the  Commission  in  September 
1999.  Instead,  Commission  staff  will 
attend  the  meetings  held  on  S^tember 
12, 1995. 

The  meetings  will  be  recorded  by  a 
stenographer  and,  therel^,  will  become 
a  part  of  the  formal  record  of  the 
proceedings  on  the  Flint  River  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  verbal  guidance  diuing  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  imable  to  summarize  their 
positions  within  the  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record. 

Written  scoping  comments  may  also 
be  mailed  to  Georgia  Power  Company, 
333  Piedmont  Avenue  NE,  Bin  10170, 
Atlanta,  Georgia  30308-3374.  All 
correspondence  should  clearly  show  the 
following  caption  on  the  first  page: 
Scoping  Comments,  Flint  River  Project, 
FERC  No.  1218,  Georgia. 
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For  further  information,  please 
contact  Chris  Hobson  at  (404)  526-7778 
(Georgia  Power  Company)  or  Kelly 
Fargo  at  (202)  219-0231. 
LoisD.CaslMlL 
Secretary. 

(FR  Doc.  95-21129  Filed  8-24-95;  8:45  am] 
MLUNQ  OOOE  triT-OI-M 

(Prolect  Nos.  11540-000.  etai.] 

Hydroalectrtc  Applicationa  [Dunkirk 
Water  Powar  Company,  Inc.,  at  al.]; 
Notica  of  Applicationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  pubUc  inspection: 

la.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11549-000. 

c  Date  filed:  July  3, 1995. 

d.  Applicant:  Dtinkirk  Water  Power 
Company,  Inc. 

e.  Name  of  Project:  Dunkirk  Water 
Power  Project. 

{.  Location:  On  the  Yahara  River,  near 
Dunkirk,  in  Dane  County,  Wisconsin. 

g.  Filed  Piusuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact: 

Mr.  Thomas  J.  Reiss,  Jr.,  President, 
Dunkirk  Water  Power  Company, 
Inc..  P.O.  Box  553,  319  Hart  Street, 
Watertown,  WI  53094,  (414)  261- 
7975. 

i.  FERC  Contact:  Maiy  Golato  (202) 
219-2804. 

j.  Comment  Date:  September  30, 1995. 

1.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing  dam 
800  feet  long  and  20  feet  high;  (2)  an 
existing  reservoir  impoimding 
approximately  270  acre-feet  with  a 
surface  area  of  approximately  70  acres; 
(3)  an  existing  headrace  canal 
approximately  20  feet  wide  and  100  feet 
long;  (4)  an  existing  powerhouse 
containing  two  new  turbine-generator 
imits  having  a  total  capacity  of  345 
kilowatts;  (5)  a  short  overhead 
transmission  line  interconnecting  the 
proposed  project  with  an  existing 
substation;  and  (6)  appurtenant 
facilities.  The  dam  is  owned  by  the 
Dunkirk  Dam  Lake  District.  The  average 
annual  generation  is  estimated  to  be 
1,000  megawatthours.  The  cost  of  the 
studies  imder  the  term  of  the  permit 
will  not  exceed  $45,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

In  addition  to  filing  under  the  above 
standard  paragraphs,  commenters  may 
submit  a  copy  of  their  comments  on  a 


3Vi-inch  diskette  formatted  for  MS-DOS 
based  computers.  In  Ught  of  our  abiUty 
to  translate  MS-DOS  based  materials, 
the  text  need  only  be  submitted  in  the 
format  and  version  that  it  was  generated 
(i.e.,  MS  Word,  WordPerfect  5.1/5.2, 
ASCn,  etc.).  It  is  not  necessary  to 
reformat  word  processor  gen»ated  text 
to  ASCn.  For  Macintosh  users,  it  would 
be  helpful  to  save  the  documents  in 
Macintosh  word  processor  format  and 
then  write  them  to  files  on  a  diskette 
formatted  for  MS-DOS  machines. 

2a.  Type  of  Apphcation:  Request  To 
Delete  Requirement  for  a  Canoe  Portage 
Facility  and  to  Approve  a  Tailrace 
Fishing  Platform. 

b.  Project  No:  2425-011. 

c.  Date  Filed:  June  19, 1995. 

d.  Applicant:  Potomac  Edison 
Company. 

e.  Name  of  Project:  Luray/Newport 
Hydroelectric  Project 

f.  Location:  Page  Co.,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Charles  L.  Simons,  Allegheny 
Power  System,  Bulk  Power  Supply, 
800  Cabin  Hill  Drive.  Greensburg, 
PA  15601-1689,  (412)  838-6397. 

i.  FERC  Contact:  Jean  Potvin,  (202) 
219-0022. 

j.  Conunent  Date:  September  25, 1995. 

k.  Description  of  Project:  Licensee 
Requests  Approval  To  Delete 
Requirement  for  a  Canoe  Portage 
Facility  From  the  Liuay  Development  of 
the  Above  Named  Project  and  to  Add  a 
Tailrace  Fishing  Platform. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands. 

b.  Project  No:  2426-075. 

c.  Date  Filed:  F^ruary  15. 1995. 

d.  Applicant:  California  Department 
of  Water  Resources  and  City  of  Los 
Angeles. 

e.  Name  of  Project:  California 
Aqueduct  Project. 

f.  Location:  California  Aqueduct,  San 
Bernardino,  Coimty,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  John  J.  Silveira,  California  Dept. 
of  Water  Resoiuces,  P.O.  Box 
942836, 1416  Ninth  Street, 
Sacramento,  CA  94236,  (916)  653- 
5791. 
i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 
j.  Comment  Date:  September  25, 1995. 
k.  Description  of  Project:  California 
Department  of  Water  Resources,  joint 
licensee  for  the  California  Aqueduct 


Project,  requests  approval  of  a  land 
conveyance  to  Crestline-Lake 
Arrowhead  Water  Agency  (CLAW A)  for 
the  expansion  of  their  existing  water 
treatment  facility  on  Silverwood  Lake  in 
San  Bernardino  County.  The 
conveyance  is  for  4.25-acre8  of  project 
land.  Expansion  of  the  facilities  is 
considered  necessary  for  CLAWA  to 
meet  the  requirements  of  the  modified 
federal  Safe  Drinking  Water  Act 
Proposed  expansion  facilities  include  a 
clarifier,  packaged  treatment  imits, 
clearwell  tanks,  electric  and  natural  gas 
engine  boosters,  sludge  beds,  ammonia 
feed  facilities,  and  ozone  faed  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4a.  Type  of  Application:  Recreation 
and  Land  Use  Management  Plan. 

b.  Project  No:  2459-012. 

c.  Date  Filed:  Jxme  26, 1995. 

d.  AppUcant:  West  Penn  Power 
Company. 

e.  Name  of  Project:  Lake  Lynn  Project 
f  Location:  Cheat  River,  Monongalia 

Coimty,  West  Virginia  and  Fayette 
County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825  (r). 

h.  AppUcant  Contact:  Ms.  P.M. 
Lantzy,  Allegheny  Power  System,  800 
Cabin  Hill  Drive,  Greensburg,  PA 
15601-1689,  (412)  838-«025. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

t  Comment  Date:  September  28, 1995. 
.  Description  of  Project:  West  Penn 
Power  Company,  licensee  for  the  Lake 
Lyim  Prefect,  requests  approval  of  a 
recreation  and  land  use  management 
plan.  The  plan  proposes  to  develop 
recreational  facilities  in  the  West  Penn 
Beach  area  of  Cheat  L.ake  and  at  the 
tailrace  area  below  the  dam.  The  plan 
also  proposes  to  maintain  wildlife 
habitat  and  nature  viewing  areas  at 
different  locations  around  die  reservoir. 
Recreational  faciUties  to  be  constructed 
consist  of  a  tailrace^fishing  platform, 
boat  launches,  primitive  camping  areas, 
fishing  access  trails,  fish  cleaning 
stations,  parking  areas,  restrooms,  and  a 
hiking/biking  trail. 

1.  luis  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competyig  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  apphcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
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Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  pennit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  applicaticm  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  apphcant 
desiring  to  file  a  competing 
development  application  must  siibmit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particiilar  appUcation,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
pennit  application  or  a  development 
appUcation  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s]  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Pennit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  econcnnic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
stiidies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  apphcation  to 
construct  and  operate  die  project, 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  R\iles  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who^file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  moticms  to  intwvene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation. 


C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
apphcation  to  whidi  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
IXrector,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENF',  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filii^  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et,  N.E..  Washington, 
D.C.  20426.  A  copy  of  ai^  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particiUar  appUcation. 

D2.  Agency  Conmients — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
bom.  the  AppUcant.  If  an  agency  does 
not  file  comments  within  ti^e  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 

Dated:  August  21, 1995. 
Uk  D.  CMhell, 

Secretary. 

[FR  Doc.  95-21151  Filed  8-24-95;  8:45  am) 

BtLUNQ  COOC  STIT-ei-* 


[Docket  No.  RM9a-4-008:  Ontar  No. 
563-F] 

Standards  For  Electronic  Bullatin 
Boards  Required  Undar  Part  284  of  Th« 
Commission's  Regulations 

August  18, 1995. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  availabiUty  of 
standardized  data  sets  and 
communication  protocols.         '.■■.r--. 

SUMMARY:  The  Federal  Energy  " 
Regulatory  Commission  is  issuing  a 
notice  that  the  revised  "Standardized 
Data  Sets  and  Communication 
Protocols"  reflecting  the  changes 
accepted  in  Order  No.  563-F  are 
available  at  the  Conmiission's  PubUc 
Reference  and  Files  Maintenance 
Branch.  The  Commission's  order  made 
changes  to  its  capacity  release  data  sets 
and  Electronic  Etata  Interchange 
implementation  guide  in  response  to  a 
filing  by  the  Electronic  Bulletin  Board 
Workii^  Group. 

EFFECTIVE  DATE:  Pipelines  must 
implement  these  new  requirements  by 
October  25, 1995. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regiilatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
PoUcy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202)208-1283 
Brooks  Carter,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Wellington.  DC 
20426,  (202)  5Ql-ei45 
8UPPt.EMENTimY  MFORMATION:  In 
addition  to  pubhslung  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  (vovides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  Room  3104, 941  North  Capitol  Street. 
NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  commimications 
software  to  use  19200, 14400, 12000^ 
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9600,  7200, 4800, 2400,  or  1200  bps.  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  wiU 
be  available  on  OPS  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  bom  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104, 941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Standards  for  Electroiik  Bulletin  Boards 
taquired  Under  Part  284  of  The 
CommiMisn's  R^ulatioiu;  Availabilitjr  of 
Standaidiaod  Data  Sets  and  Commiinication 
Protocols 

(Docket  No.  RM93-4-0081 

August  18, 1995. 

Take  notice  that  the  revised  "Standardized 
Data  Sets  and  Communication  Protocols" 
reflecting  the  changes  accepted  by  die 
Commission  in  Order  No.  563-F,  issued  on 
July  27, 1995  (60  FR  39252.  August  2, 1995], 


are  now  available  at  the  Commission's.  Public 
Reference  and  Files  Maintenance  Branch. 
The  documents  are  available  for  inspection 
and  copying  in  hard  copy  or  on  diskette.  The 
complete  text  on  diskette  in  WordPerfect 
format  may  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  located  in  Room  3104, 
941  North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
LoisD.CasheU, 
SecTBtary. 

[FR  Doc.  95-21028  Filed  8-24-95;  8:45  am] 
HUNG  OOOE  tn7-01-M 


Offlea  of  Haarings  and  Appaals 

Notloa  of  Cases  Filed;  Week  of  May  15 
Through  May  19. 1995 

During  the  Week  of  May  15  through 
May  19, 1995,  the  appeals  and 
applications  for  exception  or  other  reUef 


listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  August  18, 1995. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


J-  -v:^  /■ 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  15  through  Ktey  19, 199^ 


Date 


I  i^fi/95 Doug's  Texaco,  Oshkesh,  Nebraska 


S/1S/95 


J^S«5 


5/19/95 


Name  and  Location  of  AppHcant 


Benton  County,  Washington,  Benton  Coun- 
ty, Washingtoa  ,-i  . 


Swampscott.  MA,  Swampscott,  MA 


Louisiana— Baton  Rouge,  Louisiana 


Case  No. 


RR321-181 


VP2-0002 


RR272-202 


VEG-0002 


Type  of  Sutxnissk)n 


Request  for  Modification/Rescission  in  the  Texaco  Refund 
Proceeding.  IF  GRANTED:  The  March  16,  1995  Deci- 
sion and  Order,  Case  No.  RF321-21059,  issued  to 
Doug's  Texaco  would  be  nrxxfifted  regarding  the  firm's 
application  for  refund  sutxnttted  in  the  Texaco  Refund 
Proceeding. 

Motk>n  to  Strike.  IF  GRANTED:  Portnns  of  a  Post-Hear- 
ing Brief  submitted  by  DOE  Richland  Operations  Office 
in  Case  No.  LPA-0001  would  be  sfricken  from  the 
record. 

Request  for  Modificatkx\^ecissk>n  in  the  Cmde  Oil  Re- 
fcjnd  Proceeding.  IF  GRANTED:  The  /"tpril  28,  1995  Dis- 
missal Letter  Case  Number  RF272-88967,  issued  to 
Swampscott,  MA  would  Ije  modified,  and  the  firm  would 
be  granted  a  refund  In  the  Crude  Oil  refurxl  proceeding. 

Petition  for  Special  Redress.  IF  GRANTED:  The  Office  of 
Hearings  and  Appeals  wouW  review  ttie  State's  pro- 
posal to  utilize  Stripper  Well  Settlement  Funds. 


Date  received 


Name  of  refurKl  proceeding/name  of  refund  applicant 


Case  No. 


5/1-5/1»95  .. 
5/11-6/18/95 
5/2-6/19/95  .. 

5/17/95 

8/12/94 


Supplemental  Crude  Refunds  ... 
Supplemental  Cmde  RefurKis  ... 

Crude  Oil  Refunds .„... 

Point  Gasoline  Corp ...„.,. 

Anayo  Servk^e  Statkxi  


RB272-1  Itvu  RB272-4 
RK272-35  thm  RK272-190 
RG272-183  thru  RG272-249 
RF300-21828 
RF321-2106e 


(PR  Doc.  95-21158  Filed  8-24-95;  8:45  am] 


MUINQ  CODE  MaO-OI-P 


Notice  of  Cases  Filed;  Week  of  May  29 
Through  June  2, 1995 

During  the  Week  of  May  29  through 
June  2. 1995,  the  appeals  and 


applications  for  exception  or  other  reUef 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  fists  have  also  been 
included. 

Under  DOE  procediual  regulations,  10 
C.F.R.  Part  205,  cmy  person  who  will  be 


aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubUcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actiial 
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notice,  wliichever  occurs  first.  All  such      of  Hearings  and  Appeals,  Department  of        Dated:  August  18. 1995. 
conunents  shall  be  filed  with  the  Office.     Energy,  Washington,  D.C.  20585.  GeorgB  B.  Bmnaj. 

Dinctar,  Office  of  Hearings  and  Appeals. 

UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  29  through  June  2.  19951 


Dale 


Name  and  localion  of  applicant 


No. 


Type  of  submission 


S/3(V96 


5/3(y96 


Buddey  &  Co.,  Inc., 
sylvania. 


Ptiiadelphia,  Penn- 


Wl)art  L  Totmsend.  Las  Vegas,  Nevada 


S/31/96 
6/2/95  .. 

6/2/95  „ 


RicNand   Operations   Office,    Richlwid. 


A  Vidorian.  Nottingham,  England 


Richvd  W.  MIer,  Kansas  City.  Misaoui 


RR321-ia2 

VFA-0044 

-•*.*">>,-: 
VSO-0037 

VFA-0045 
VFA-0046 


Request  tor  ModMcaiiorVRescission  in  the  Texaoo  Refund 
ProceedkKi.  IF  GRANTED:  The  May  18.  1896  Dismissal 
Case  No.  RF321-20321  issusd  to  Buddey  &  Co.,  Inc. 
would  t)e  modified  regardhg  thelirm^  applcalion  for  re- 
fUrxt  submitted  in  the  Texaco  Refund  Prooeedhig. 

Appeal  of  an  tntormation  Request  Denial.  IF  GRANTED: 
The  May  9, 1995  Freedom  of  IntormaHen  Request  Denial 
issued  by  the  Department  of  Ener^.  Nevada  Operations 
Office  would  be  resdndsd.  and  Wtt)ert  L  Townsend 
would  rsceive  access  to  use  certain  Department  of  En- 
ergy ir#ormatioa 

Request  for  Hearing  under  10  C.F.R.  Part  710.  IF  GRANT- 
ED: An  indMdual  employed  at  Richland  Operations  Ofllea 
would  receive  a  hearing  under  10  C.F.R.  Part  710. 

Appeal  of  an  Intbrmation  Request  Denial.  IF  GRANTED:  A 
Victorian  would  receive  a  waiver  of  all  fees  incurred  in  the* 
.  processing  of  his  Freedom  of  Information  Request  for  cer- 
tain DOE  informatioa 

Appeal  of  an  Information  Request  OwM.  IF  GRANTED: 
The  May  5,  1995  Freedom  of  Informslion  Request  Denial 
issued  by  the  Stratagfo  Petroleum  Reserve  Prt^  Man- 
agement Office  would  be  rescinded,  and  Richard  W.  MNter 
would  receive  access  to  draft  memdanda,  internal  memo- 
randa, government  cost  estimates,  price  negotiation 
menrxxanda.  job  dteries  and  drafts  of  apedfications. 


Dale  received 

Name  of  refund  proceedbHyhame  of  refund  applcant 

Case  No. 

5CQ«5  thnj  6C«5 

Suppiementiri  Cmde  Refunds  .„ 

RF272^191  thru 

5/29/95  thnj  6/2«5 

5/3(V95  .. , 

5ai/95 .                   

5«1/95     .-    _. 

Cruds  01  Refund  Apptcations 

Westsm  Slope  Refining  Co „ 

MM  Stales  Eqi4)menl  Co. 

Robert  E.  Boyer      

RF272-203 
RQ2/2-272  thnj 

RG272-295 
RF345-38 
RF300-21830 
RF321-21071 

[FR  Doc  95-21157  Piled  S-24-9S;  8:45  am] 


ENV1R0HMENTAL  PROTECTIOfi 
AGENCY 

[FRL-a286^ 

Agency  Informatfon  Collection 
Acthrltiee  up  for  flefiewel 

AGBfCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB).  EPA  is  soliciting  comments  on 


specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  24«  1995. 

addresses:  Office  of  Radiation  and 
Indoor  Air,  Criteria  &  Standards 
Division,  Environmental  Protection 
Agency.  6602J,  Washington,  DC  20460. 

FOR  FURTHER  INFOraiATION  CONTACT:  Dale 
Hoffaieyer,  telephone:  (202)233-9228, 
fax:  (202)  233-9629..  E-mail: 
hofhneyer.daleOepamail.q>a.gov 

SUPPI.EMENTARY  INFORMATION: 

AfiiBcted  Entities 

Entities  affected  by  this  action  are 
those  which  own  or  operate  Department 
of  Energy  facilities,  elemental 
phosphorus  plants.  Non-DOE  federal 
facilities  and  NRC  licensed  facilities, 
phosphogypsum  stacks,  imderground 


uranium  mines  and  uraniiun  mill 
tailings  piles. 

Title 

National  Emission  Standards  for 
Hazardous  Air  J'ollutants: 
Radionuclides,  OMB  No.  2060-0191, 
expires  1/31/96. 

Abstract 

Information  is  being  collected 
pursuant  to  Federal  regulation  40  CFR 
61.  The  pertinent  sections  of  the 
regulation  for  reporting  and  record 
keeping  are  listed  below  for  each  source 
category: 
Department  of  Energy — Sections  61.93, 

61.94.61.95 
Elemental  Phosphorous — Section 

61.123,61.124.61.126 
Non-DOE  federal  facilities  not  licensed 

by  NRC— Sections  61.103. 61.104. 

61.105 
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*NRC  Ucmsees— Section  61.103, 

61.104,  81.105. 61.107 
Phosphogypsum  Stacks— Sections 

61.203,  61.206, 61.207,  61.208,  61.209 
Underground  Uranitun  Mines — Sections 

61.24,  61.25 
Uranium  Mill  Tailings  Piles — Sections 

B1.253.  61.254. 61.255,  61.223.  61.224 

*(EPA  is  proposing  to  rescind  Subpart  I  of 
tlie  radionuchde  NESHAP  as  it  applies  to 
NRC-Ucensed  fticilities). 

Data  and  information  collected  is 
used  by  EPA  to  ensure  that  public 
health  continues  to  be  protected  fiom 
the  hazards  of  airborne  radionuclides  by 
compliance  with  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  If  the  information  were  not 
collected,  it  is  unlikely  that  violation  of 
the  standards  would  be  identified  and 
no  corrective  action  would  be  initiated 
to  bring  the  facilities  back  into 
ctKnpliance.  Compliance  is 
demonstrated  through  emission  testing 
and/or  dose  calculation.  Results  are 
submitted  to  EPA  annually  for 
verification  of  compliance  and 
maintained  for  a  period  of  5  years. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  tlie  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement 

NRC  Licensees  and  NON-DOE  federal 
facilities — for  facilities  licensed  by  the 
NRC,  emission  testing  is  not  required. 
Facilities  may  use  written  procediues  or 
the  COMPLY  computer  program  for 
demonstrating  compliance.  These 
procedures  and  the  COMPLY  program 
were  designed  to  redtice  the  burden  on 
smaller  facilities  of  determining 
compliance.  The  activities  of  the  various 
respondents  consist  of  reading  and 
imderstanding  the  regulatory  provisions 
and  compliance  procedtues,  identifying 
and  hsting  input  data,  ]>erfonning 
computer  nms.  preparing  a  report,  and 
storing  and  maintaining  data. 

The  estimated  burden  for  each 
respondent  is  23  hours  per  response. 


This  estimate  is  based  cm  expoienoe 
gained  in  piepaiing  radionuclide 
NESHAP  enforcement  and  compliance 
guidance  material  and  in  demonstrating 
the  use  of  EPA's  COMPLY  computer 
program  to  the  iminitiated.  Estimates  of 
biuden  and  cost  to  NRC  licensed 
facilities  accruing  from  reporting  and 
recordkeeping  activity  are  calculated 
based  on  the  asstmiption  of  6000 
facilities  completing  computer  runs, 
filing  a  report  (if  required)  and 
maintaining  supporting  records.  In  the 
past  reporting  periods,  only  670  of  the 
6.000  facilities  have  reported  imder  the 
regulation  and  many  of  these  facilities 
were  not  required  to  report  pursuant  to 
the  regulation. 

The  record  keeping  and  reporting 
burden  hours  are  23  hoursx6000 
respondentssl  38.000  hours.  However, 
we  are  proposing  to  rescind  our 
standard  covering  these  NRC-licensed 
facilities.  After  the  recission,  Subpart  I 
of  the  radionuchde  NESHAP  will  apply 
only  to  non-EXDE  federal  fadhties  not 
licensed  by  NRC. 

Other  40  CFR  61  Facilities— In 
addition,  the  estimates  of  this  ICR 
renewal  also  includes  DOE  facilities, 
elemental  phosphorous  plants,  Non- 
DOE  federal  facilities  not  licensed  by 
NRC,  phosphogypsiun  stacks, 
underground  uraniiun  mines  and 
lu-anium  mill  tailings  piles.  It  is 
assumed  that  all  facilities  will  perform 
emission  testing  in  Ueu  of  analytical 
analysis  to  estimate  emissions.  Whereas 
testing  is  more  time  consuming  than 
analytic  analysis,  the  ICR  estimates 
represent  a  worst  case  scenario  by  a 
factor  of  about  20.  Activities  consist  of 
reading  and  understanding  the 
regulatory  provisions  and  compliance 
procedures,  preparing  a  test  plan, 
performing  testing,  performing  data 
analysis,  preparing  a  report,  and  storing 
and  maintaining  data.  Accordingly,  it  is 
estimated  that  the  burden  will  not 
exceed  288  hoius  per  response  and 
more  likely  be  in  a  29  to  288  hour  range. 


Respondent 

Numt>er 

offacHi- 

ties 

Department  of  Energy 

Elemental  Phosphorous  „. 

Non-DOE  rwt  licensed  by  NRC 

Phosphogypsum  Stacks 

38 

5 

17 

41 

Underground  Uranium  Mines 

Uranium  MiN  Tailings  Piles 

20 

too 

Total 

221 

It  is  estimated  that  221  facilities 
would  be  required  to  report  emissions 
and/or  effective  dose  equivalent 
finnually  and  retain  supporting  recwds 
for  five  years.  The  total  record  keeping 


and  reporting  burden  hours  is  288 
hoursx221  re8pondents=63,648  hoius. 

llie  total  burden  to  respondents  will 
be  138,000  hours  detailed  above  and  the 
additional  63,648  hoius,  together 
totaling  201,648  hours. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  The  OMB  control  numbers  for 
EPA's  regidations  are  displayed  in  40 
CFR  Part  9. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  tiie 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  August  18, 1995. 
MaryQariL 

Acting  Director,  Office  of  Radiation  and 
Indoor  Air. 

[FR  Doc.  95-21169  Filed  8-24-95;  8:45  am] 
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[ER-FRL-622&-2] 

Environmental  Impact  Statements  and 
Regulations;  AvallablUty  of  EPA 
Comments 

AvailabiUty  of  EPA  comments 
prepared  July  10, 1995  through  August 
11, 1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
PoUcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  pubUshed  in  FR 
dated  April  14. 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-J65237-MT  Rating 
EC2,  Two  Joe  Timber  Sales, 
Implementation,  Lolo  National  Forest, 
Superior  Ranger  District,  St.  Regis  River. 
Mineral  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  for  increased  sediment 
transport  and  localized  eff^ects  upon  area 
bull  trout  populations.  EPA  suggested 
expanded  commitment  to  water  quaUty 
and  aquatics  monitoring,  and  the 
collection  of  additional  information 
needed  to  fully  assess  and  mitigate  aU 
potential  impacts  of  the  management 
actions. 

ERP  No.  I>-BIM-f02032-WY  Rating 
EC2,  Moxa  Ardi  Area  Natural  Gas 
Development  Expansion  Project, 
Approvals,  Right-of-Way  Grants  and 
OCX  Section  404  Pennit(s)  Issuance, 
Sweetwater,  Lincoln  and  Unita 
Counties,  WY. 
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Summary:  EPA  expreHed 
environmental  concerns  about 
cumulative  impacts  from  this  and 
numerous  other  proposed  oil  and  gas 
activities  in  Soutnwestera  Wyoming. 
EPA  encouraged  BLM  to  use  all 
available  measures  in  the  current 
proposals  to  reduce  levels  of  ground 
disturbance. 

ERPNo.  D-C(X-K32048-CA  Rating 
LO.  Port  of  Long  Beach  (POLE)  Main 
Channel  Deepening  and  Navigatim 
Improvements,  Implementatioo.   ' 
Queen's  Gate,  San  Pedro  Bay,  Los 
Angeles  CounW.  CA. 

Summary:  EPA  had  no  objecti<ms  to 
the  proposed  action.  EPA  did  suggest 
that  the  final  document  discuss  the 
suitability  of  using  dredged  sediment  for 
cap  material  in  the  Los  Angeles  River 
Borrow  Pit. 

ERP  No.  D-DOA-K361 1 2-AS  Rating 
EC2,  Aua  Watershed  Plan.  Flood 
Prevention  and  Watershed  Protecticm, 
Funding.  GOE  Secticm  404  Pwmit  and 
Right-of-Way  Grant.  Tutuila  Island, 
Ma'oputasi  County,  AS. 

Summary:  EPA  expressed 
environmental  conoems  regarding 
potential  impacts  to  wetlaiuls  and  coal 
reefit.  EPA  requested  additional 
information  to  clarify  the  issues. 

ERPNo.  D-UAF-E10007-GA  Rating 
LO,  F-15  Fighter  Aircraft  Conversion  at 
Dobbins  Air  Force  Base  (AFB),  MarietU. 
GA  to  B-IB  Bomber  Aircraft  at  Robins 
AFB,  Warner  Robins,  GA  and  Training 
Airspace  Medifactions  Servicing  the 
Savannah  Combat  Readiness  Training 
Center  (CRTC)  Area,  GA. 

Summary:  EPA  does  not  anticipate 
any  significant  adverse  eaviroBmaital 
effects  attendant  to  this  proposal. 

ERPNo.  I>-USA-G11029-AR  Rating 
LO,  Disposal  of  Chemical  Agents  and 
Munitions  Stored  at  Pine  Bluff  Arsenal. 
Constructicm  and  Operation,  Approval 
of  Permits,  Jefferson  County,  AR. 

Summary:  EPA  had  a  lack  of 
environmental  objections  with  the 
proposed  action. 

FfatalEISe 

ERP  No.  F-AFS-E65O43-00  Red- 
Cockaded  Woodpecker  (RCW)  (PioMdes 
boreahs)  Repopulation,  Habitat 
Management  Areas,  Impl«nentation, 
National  Foreets  in  the  Southern  Region. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
impact  of  timber  harvest  and  oil  and  gas 
exploratory  activities  on  the  Red- 
coduKted  Woodpedwr  habitat.  The 
Final  EIS  should  address  additional 
mitigation  measures. 

ERP  No.  F-D(X-U)9905-00  Business 
Plan  to  Operam  Electric  Utility  Market. 
Transmisrion  Services  and  Fish  and 
WUdlifi  Activities.  Funding  and 


Implemoitation.  WA,  CMl,  ID,  CA,  NV. 
AZ.  MT,  WY,  UT,  MM  and  British 
Columbia. 

Summary:  EPA  expressed 
environmental  ccmoems  that  the  Final 
EIS  does  not  clearly  document  how  the 
proposed  action  optimizes  conservation, 
resource  protection  and  restoration 
(^iectives  with  the  business  objectives. 

ERP  No.  F-NPS-E6401 5-TN  Obed 
Wild  and  Scmic  River,  General 
Management  Plan  and  Development 
Concept  Plan,^  Implementation.  Morgan 
and  Cumberland  Counties,  TN. 

Summary:  EPA  expressed 
envirraunental  concerns  about  upstream 
water  withdrawals  from  Clear  Creek, 
threatening  water  quality  and  the  value 
of  the  Obed  Wild  and  Scenic  River.  A 
comi»eheasive  water  resources 
management  and/m  protection  plan  for 
the  upstream  watershed  should  be 
prepared. 

ERPNo.  F-NPS-L61200-WA  Lake 
Chelan  National  Recreation  Area 
General  Management  Plan, 
Implementation,  Qielan  County,  WA. 

Sumauiry:  Review  of  the  Final  EIS  has 
bean  completed  and  the  project  found  to 
be  envt:onnientaUy  satisfactory.  No 
formal  comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  August  22,  IMS 
■■  rihsri—  ■igis. 
Attociate  Director,  NEPA  Compliance 
Divieion. 
IFR  Doc.  •S-212M  Filed  •-24-9S;  8:45  am] 
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Responsible  Agency:  Office  of  Federal 

Activities,  General  InfcHmation  (202) 

260-5076  C«  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  14, 

1905  Through  August  18, 1995  Pursuant 

to  40  CFR  1506.9. 

EIS  No.  950375.  Draft  EIS,  AFS,  ID, 
White  Sand  Planning  Area  Ecosystem 
Management  Pi^iiect,  Implementation, 
Clearwater  National  Forest,  Powell 
Ranger  District,  Idaho  County,  ID, 
Due:  October  10, 1995,  Contact:  fett 
Pope (206) 942-3113. 

EIS  No.  950376,  Draft  EIS,  AFS,  CO,  Rio 
Grande  National  Forest  Land  and 
Resource  Management  Plan, 
implementation,  Archuleta,  Rio 
Grande,  Custer,  Hinsdale,  Alamosa, 
San  |uan,  Conefoe,  Mineral  and 
Saquache  Counfties,  CO,  Due: 
December  22. 199S,  Contact:  ]ames  B. 
Webb  (719)  •52-5941. 


EIS  No.  950377,  Final  EIS,  AFS,  CA, 
Running  Springs  Water  District 
Wastewater  Treatment  Facilities 
Upgrading  and  Reclamation  for 
Irrigation  and  Snow-Making  at  the 
Snow  Valley  Ski  Resort,  Approval, 
San  Bernardino  Naticmal  Forest,  San 
Bernardino  County,  CA,  Due: 
September  25, 1995,  Contact:  Hal    . 
Seyden  (909)  884-6634. 

EIS  No.  950378.  Draft  EIS.  FHW,  NV, 
Tier  1— I^S  Northern  and  Western 
Las  Vegas  Beltway  Corridor  Location 
Study,  ^te  Selection  for  Funding  and 
Land  Transfer  or  Right-of-Way  Grants, 
ClaA  County.  NV,  Due:  October  10, 
1995,  Contact:  Janice  Weingart-Brovm 
(702)  687-5320. 

EIS  No.  950379.  Final  EIS,  NPS,  OR, 
Crater  Lake  National  Park 
Development  Concept  Plan/ 
Amendment  to  the  General 
Management  Plan,  Implementation, 
Klamath  County.  CH(,  Due:  September 
25. 1995.  Contact:  Gary  Hurelle  (303) 
969-2394. 

EIS  No.  950390.  Draft  EIS,  FRC,  WA, 
Priest  Rapids  Project  (FERC  No.  2114- 
024),  Evaluation  of  Downstream  Fish 
Passage  Facilities,  New  License 
Issuance  with  Conditions  to  Protect 
the  Migratory  Juvenile  Salmon 
(Smohs),  Columbia  River  Basin,  Grant 
County,  WA,  Due:  October  10. 1995. 
Contact:  Timothy  L.  Welch  (202)  219- 
2666. 

EIS  No.  950391.  Final  EIS,  AFS.  WA, 
Thunder  Mountain  Fire  Recovery  and 
Salvage  Project,  Implementation, 
Okanogan  National  Forest,  Tonasket 
and  Methow  Valley  Ranger  Districts, 
CMunogan  County.  WA.  Due: 
September  25. 1995,  Contact:  Don 
Rose (509)  486-5109. 

EIS  No.  950392.  Draft  EIS.  AFS,  M^'. 
Castle  Mountains  Allotment 
Management  Plan,  Implementation, 
Lewis  and  Clark  National  Forest, 
Musselshell  and  King  Hill  Ranger 
Districts,  White  Sulphur  Springs, 
Meagher  County.  MT,  Due:  October 
10, 1995.  ConUct:  Dave  Wanderaas 
(406) 566-2292. 

EIS  No.  950393.  Draft  EIS,  MMS.  AK. 
Beaufort  Sea  Planning  Area  Proposed 
1096  Oil  and  Gas  Lease  Sale  No.  144. 
Lease  Offerings.  Alaska  Outer 
Continential  Shelf  (OSC),  AK,  Due: 
October  10. 1995.  Contact:  George 
Valiulis  (703)  787-1M2. 

EIS  No.  950394,  Final  EIS.  USN,  CT. 
GA,  VA,  Seawolf  Class  Submarine 
HomefMxting  Program  on  the  East 
Coast  of  the  United  States.  Site 
Selection,  COE  Section  404  Permit 
Md  impfementation.  CT,  VA  and  GA, 
Due:  Sspiember  25, 1996,  Contact: 
Robert  Oslarmueller  (610)  505-0759. 
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£75  No.  950385.  Draft  Supplement, 
NOA,  MA.  ME.  RI.  NH,  CT.  Northeast 
Multispedes  Gtoundfish  Fishery 
Management  Plan.  Amendment  7. 
Updated  Information  concerning  the 
Rehabilation  of  the  Depleted  Cod. 
Haddock  and  Yellowttdl  Flounder 
Stocks,  Implementation,  Gulf  of 
Maine.  Georges  Bank.  ME.  NH.  CT,  RI 
and  MA.  Due:  October  10, 1995, 
Contact  Marie  Millikin  (301)  713- 
2344. 

£75  No.  950386,  Draft  Supplement,  COE. 
CA.  American  River  Watershed  Flood 
Plain  Protection  Project.  Construction. 
Operation  and  Maintenance.  Updated 
and  Additional  Information. 
Sacramento,  Placer  and  Sutter 
Counties,  CA,  Due:  October  10. 1995. 
Contact:  Mike  Welsh  (916)  557-6718. 

EIS  No.  950387.  Draft  Supplement, 
BLM,  CA.  Cajon  Crude  Oil  Pipeline 
Project.  Construction,  Operation  and 
Transportation.  New  Information 
concerning  the  Construction  of  a 
Shorter  Pipeline.  Granting  of  Right-of- 
Way  Permit.  San  Bernardino  County. 
CA.  Due:  October  10. 1995.  Contact: 
Stephen  Johnson  (909)  607-5233. 

Amended  Notices 

£75  No.  950315.  Draft  EIS,  EPA/COE,  NJ. 
Hackensack  Meadows  District  (HMD) 
Special  Area  Management  Plan 
(SAMP).  Development  and 
Implementation.  COE  Section  10  and 
404  Permit  Issuance,  NJ,  Due:  October 
06, 1995,  Contact:  Roberta  W. 
Hargrove  (212)  637-3495.  Published 
FR  07-21-95— Review  period 
extended. 

£75  No.  950372,  Draft  EIS.  USN.  WA. 
Disposal  of  Decommissioned. 
Defiieled  Cruiser.  Ohio  Class  and  Los 
Angeles  Class  Naval  Reactor  Plants. 
Site  Selection.  Hanford  Site.  Benton. 
Franklin,  and  Grant  Coimties.  WA, 
Due:  October  10, 1995,  Contact:  John 
Gordon  (360)  476-7111.  Published 
FR— 08-18-95  Title  Change. 

Dated:  August  22, 1995. 

B.  Katherine  Biggs. 

Associate  Director.  NEPA  Compliance 
Division. 

[FR  Doc  95-21209  Filed  8-24-95;  8:45  am] 
BoiMQ  cooe  a880-6».P 

[FRI--S285-5] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AQ6NCY:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  EfQuent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 


hold  a  meeting  to  discuss  improvements 
to  the  Agency's  EfQuent  Guidelines 
Program.  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  Soptember  12, 1995,  from  9:00 
a.m.  to  5:00  p.m..  and  Wednesday. 
September  13. 1995.  from  9:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Dupont  Plaza  Hotel.  1500  New 
Hampshire  Avenue.  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  DiCianna.  Acting  Effluent 
Guidelines  Task  Force  Director,  Office 
of  Water  (4303),  401  M  Street  SW.. 
Washington,  DC  20460;  telephone  202- 
260-7141,  fax  202-260-7185. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  EfQuent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Qean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  membera 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  commimities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particiilarly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  agenda  will  include  a 
presentation  to  EPA  Office  of  Water 
management  on  work  group 
recommendations  and  a  discussion  of 
remaining  issues  from  previous  work 
group  recommendations  which  have  not 
been  adopted.  Much  of  the  meeting  time 
will  be  set  aside  as  working  time  for  the 
three  work  groups:  selecting  industries 
for  regulation,  co-regulation  (cross- 
media);  and  pretreatment  (pass-through 
determination). 

The  meeting  will  be  open  to  the 
public.  Limited  seating  for  the  public  is 
available  on  a  first-come,  firat-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 


improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Debra  DiCianna  at  the  above 
address.  Comments  submitted  by 
September  5  will  be  considered  by  the 
Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  August  16. 1995. 
EricStramler. 

Designated  Federal  Official. 

(FR  Doc.  95-21170  Filed  8-24-95;  8:45  am] 


[OPP-00414;  FRL-4874-3] 

RFRA  Sdentiflc  Advisory  Panel;  Open 
Meeting 

AQENCY:  Environmental  Protecticm 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide,  Fimgidde, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  EPA's  policy 
document  on  Acute  Dietary  Risk 
Assessment  Pesticide  Assessment  and 
the  product  chemistry  and  residue 
chemistry  test  guidelines  of  the 
Harmonized  Test  Guidelines  for  OPPTS 
(derived  fitjm  the  FIFRA  Pesticide 
Assessment  Guidelines  Subdivision  D 
and  O.  and  TSCA  Testing  Guidelines). 
These  Test  Guidelines  have  been 
updated  and  harmonized,  to  the  extent 
possible,  with  the  OECD  Guidelines  for 
Testing  of  Chemicals,  and  other  relevant 
international  standards. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  27. 1995.  from 
8:30  a.m.  to  5  p.m. 

Written  comments  on  the  guidelines 
must  be  submitted  on  or  before  October 
31,  1995. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Doubletree  Hotel.  300  Army  Navy 
Drive.  Arlington.  VA,  in  the 
Commonwealth  Room.  The  telephone 
number  for  the  hotel  is  (703)  416-^100. 

Submit  written  conunents  (1  original 
and  20  copies)  to:  By  mail:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132,  Crystal  Mall  #2,  l92l 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mall  (e-mail)  to: 
guidelinesOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Comments  and  data  will  also  be 
accepted  on  disks  in  WcwdPerfect  in  5.1 
file  fonnat  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00414."  No  Confidential  Business 
InfiHination  (CBI)  should  be  submitted 
through  e-mail.  Electrtmic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  undw 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs.  U.S.  Environmental 
Protection  Agency.  401 M  St.,  SW., 
Washington,  DC  20460.  Office  locaticm, 
telephone  number,  and  e-mail  address: 
Rm.  815B.  CM  «2, 1921  Jeffarsai  Davis 
Highway,  Arlington.  VA  (703)  305- 
5369/7351.  e-mail: 
)aeger.bruceOepamail.epa.gov. 

Copies  of  EPA  documents  may  be 
obtained  by  contacting:  The  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division  at  the 


office  location  listed  under  the 
ADDRESSES  unit  ot  by  telephoning 
(703)  305-5805. 

SUPPLEMBfTARY  MFORMATION:  Any 
member  of  the  puUic  wishing  to  submit 
written  comments  should  contact  Robert 
B.  Jaeger  at  the  address  or  the  phone 
number  given  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to 
confirm  the  Panel's  agenda.  Interested 
pers<HU  are  permitted  to  file  written 
statements  before  the  meeting.  To  the 
extent  that  time  i}ermits  and  upon 
advanced  written  request  to  the 
Designated  Federal  Official,  intwested 
persons  may  be  permitted  by  the 
chairman  of  the  Scientific  Advisory 
Panel  to  present  oral  statements  at  the 
meeting.  Then  is  no  limit  on  written 
comments  for  consideration  by  the 
Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  Since  oral  statements  will  be 
permitted  only  as  time  permits,  the 
Agency  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  Persons  wishing  to  make 
oral  and/or  written  statements  should 
notify  the  Designated  Federal  Official 


and  sutHuit  20  copies  of  a  summary  no 
later  than  September  20. 1995.  in  order 
to  ensure  appropriate  consideraticm  by 
the  Panel 

Information  submitted  as  a  comment 
in  resptxise  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  Information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  mariced  confidential 
will  be  included  in  the  pabUc  docket 
without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  PaneL 
However,  the  full  comment  period  for 
written  comments  to  these  guidelines  is 
until  October  31. 1995.  CcHnments 
received  after  the  FIFRA  SAP  Meeting 
will  be  taken  into  full  considerati<m  by 
the  Agency. 

The  following  is  a  list  of  the    * 
guidelines  being  made  available  for 
comment  at  this  time: 


Series  830 — Product  Properties  Test  Guidelines 


OPPTS 

Existing  Numbers 

EPA  Pub. 

tikwitmr 

mm0           >^ 

OTS 

OPP 

OECD 

712-C- 

Qroup  A-Product  Menttty.  CompoeMon,  «id  Analyels  TeM  QuMaNnes. 

830.1560 

Product  identity  and  composition 

none 

156.156 

none 

95-006 

830.1600 

Deecnptnn  of  matsiiais  used  to  produce  the  product 

none 

15e.t60 

none 

95-007 

630.1620 
830.1660 

Oeacrlption  of  production  process 

none 

156.162 

none 

95-006 

Description  of  tormulation  process 

none 

158.166 

none 

95-009 

830.1670 

DiacuMion  of  formation  of  impuritiee 

none 

158.167 

none 

95-010 

830.1700 

f*reiminery  analysis 

norte 

158.170 

none 

95-011 

830.1750 

VOTWiva  BINS 

none 

158.175 

none 

95-012 

830.1800 

Emoroemem  enrtyticai  method 

none 

158.180 

none 

95-013 

830.1900 

Submittai  of  samples 

none 

64-1 

none 

96-016 

830.6302 

Colcr 

none 

63-2 

none 

96-019 

830.6303 

Physical  state 

mne 

63-3 

none 

95-020 

830.6304 

Odor 

none 

63^ 

norte 

95-021 

830.6313 

StabMty  to  sunlight,  normal  and  elevaied  temperatures,  metals,  and  metal  ions 

none 

63-13 

none 

95-022 

830.6314 

Oxidteing  or  reducing  action 

none 

63-14 

none 

95-023 

830.6315 

FtammabiHty 

none 

63-15 

nor» 

95-024 

630.6316 

^^t^^^^9%^\^^Mm^WWw\W 

none 

63-16 

none 

95-025 

830.6317 

Storage  Stability  Of  product 

none 

83-17 

none 

95-026 

830.6319 

lyKscibiHty 

none 

63-19 

none 

95-027 

830.6320 

Corrosion  characteristics 

none 

83-20 

none 

95-028 

830.6321 

Dieleclric  breakdown  voltage 

none 

63-21 

none 

9S-029 

830.7000 

pH  of  water  solutions  or  suspensions 

796.1460 

63-12 

none 

95-030 

830.7050 

UV/Visi)le  absorption 

796.1050 

none 

101 

95-031 

830.7100 

Viscosity 

norw 

63-18 

114 

95-032 

830.7200 

Melting  point/mettir>g  range 

796.1300 

63-6 

102 

96-033 

830.7220 

Boiling  point/tx)ilng  range 

796.1220 

63-6 

103 

95-034 

830.7300 

Density/relative  density 

796.1150 

63-7 

109 

9&-035 

830.7370 

Dissodfrtion  constant  In  vrater 

796.1370 

63-10 

112 

95-036 

OPPTS 
Number 


630.7520 
830.7560 
830.7560 
830.7570 
830.7840 
830.7860 
830.7950 
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Series  830— Product  Properties  Test  Guidelines— Continued 


Name 


Particle  size,  fiber  length,  and  diameter  dtetribution 

Partition  coefficient  (rH>ctanoi/H20),  shake  flask  method 

PartitkHi  coefffcient  (n-octanol/HjO),  generator  column  method 

Partitkm  coefTicient  (n-octanol/H^O),  estimatkxi  by  HqukJ  chromatography 

Water  solubility:  Column  elutnn  method;  shake  flask  method 

Water  solubility,  generator  column  method 

Vapor  pressure 


Existing  Numbers 


OTS 


796.1520 
796.1550 
796.1720 
796.1570 
796.1840 
796.1860 
796.1950 


OPP 


none 
63-11 
63-11 
63-11 
63-8 
63-8 
63-9 


OECD 


110 
107 
norw 
117 
105 
none 
104 


EPA  Pub. 
no. 


712-C- 


95-037 
95-038 
95-039 
95-040 
95-041 
95-042 
95-043 


Series  860— Residue  Chemistry  Test  Guidelines 

OPPTS 

Name 

Existing  Numbers 

EPA  Pub. 

Number 

OTS 

OPP 

OECD 

j 

712^-C- 

860.1000 

Background 

rxxie 

170-1 

nor>e 

95-168 

860.1100 

Chemical  iderrtity 

none 

171-2 

norte 

95-170 

860.1200 

Directkxts  for  use 

none 

171-3 

pone 

95-171 

660.1300 

Nature  of  the  resklue— plants,  livestock 

none 

171- 
4a.b 

none 

95-172 

860.1340 

Resklue  analytKal  method 

none 

171- 
4c.d 

norte 

95-174 

860.1360 

Multlresidue  method 

none 

171-4m 

norte 

95-176 

860.1380 

Storage  stability  data 

none 

171-4e 

norte 

95-177 

860.1400 

Potable  water,  fish,  irrigated  crops 

none 

171- 
4f.g.h. 
165-5 

norte 

95-178 

660.1460 

Food  handling 

none 

171-4i 

none 

95-181 

860.1480 

Meat/milk/pouKry/eggs 

none 

171-4J 

none 

95-182 

860.1500 

Crop  fleU  trials 

norw 

171-4k 

none 

95-183 

860.1520 

Processed  food^eed 

none 

171-41 

none 

95-184 

860.1550 

Proposed  tolerances 

none 

171-6 

none 

95-186 

860.1560 

Reasonable  grounds  in  support  of  9\e  pemon 

norw 

171-7 

none 

95-187 

860.1650 
860.1850 

Submittal  of  anaiylKal  reference  standards 

none 

171-13 

none 

95-016 

oormneo  accumuWDon  m  rotations  crops 

none 

166-1 

none 

95-188 

860.1900 

ReW  accunfMjIation  In  rotatenal  crops 

none 

166-2 

none 

95-189 

A  public  record  has  been  established 
for  this  notice  under  docket  number 
"OPP-00414"  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  Bay  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 


guidelinesOepamaiI.epa.gov 

Electronic  comments  must  be 
sutanitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encry]^on. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  be^nning  of  this 
dociunent. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 


may  be  obtained  by  contacting  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  or  telephone 
number  given  above. 

List  of  Siib|ects 

Environmental  protection. 

Dated:  August  21, 1995. 
Daniel  M.  Barole, 

Director,  Office  of  Pesticide  Programs. 
[PR  Doc.  95-21167  Filed  8-24-95;  8:45  am] 
■HJJNQ  COOK  smn  an  r 
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[FRL-6284-71 

Propo— d  Setdetiwnt  Under  Section 
12^)  of  the  Compreheneive 
Environments  neeponae, 
Compensation  and  Ual>ility  Act  of  1980 
(CERCU^),  as  amended.  42  U.S.C. 
9622(h),  Emory  Plating  Company 
Superfund  Site,  Des  Moines,  Iowa 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement 
under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9622(h).  Emory  Plating  Company 
Superfund  Site,  Des  Moines,  Iowa. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  an 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
amended,  42  U.S.C.  9622(h).  This 
settlement  is  intended  to  resolve  the 
Uability  of  Kent  E.  Easterday,  Richard 
Hansen,  Gary  Akes,  and  Emory 
Liquidation,  Inc.  (hereinafter 
"Respondents")  for  the  response  costs 
incurred  at  the  Emory  Plating  Company 
Superfund  Site,  3929  East  14th  Street, 
Des  Moines,  Iowa. 
DATES:  Written  comments  must  be 
provided  on  or  before  September  25, 
1995. 

ADDRESSES:  Comments  shoiild  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  Emory  Plating 
Company  Superfund  Site,  Kent  E. 
Easterday,  Richard  Hansen,  Gary  Akes, 
Emory  Liquidation,  Inc.,  EPA  Docket 
No.  Vn-95-F-O005. 
FOR  FURTHER  INFORMATION  CONTACT: 
JJ3.  Stevens,  Assistant  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  ICansas  City,  ICansas 
66101,  (913)  551-7322. 
SUPP1£MENTARY  INFORMATION:  The 
proposed  settling  parties  are  Emory 
Liquidation,  Inc.  (formerly  known  as 
Emory  Plating  Company)  and  its 
owners,  Kent  E.  Eastenlay,  Richard 
Hansen,  and  Gary  Akes.  Respondent 
Emory  Liquidation,  Inc.  is  the  owner  of 
the  Emory  Plating  Company  Superfund 
Site  ("Site")  property.  Respondents 
ICent  E.  Eastevday,  Richard  Hansen  and 
Gary  Akes  were  tlie  owners  of  Emory 
Liquidation,  Inc.  prior  to  its  dissolution. 
The  Emory  Plating  Ccmipany  Superfund 


Site  was  a  fcmner  electroplating  facility 
located  at  3929  East  14th  Street,  Des 
Moines,  Iowa. 

On  July  13, 1992,  the  Environmental 
Protection  Agency  conducted  a  removal 
assessment  to  sample  vats,  drums  and 
soils  at  the  Site.  This  investigation 
revealed  the  presence  of  hazardous 
substances  including  cyanides,  lead  and 
corrosive  solutions.  The  materials 
abandoned  at  the  facility  presented  a 
significant  threat  to  nearby  populations. 

The  site  was  acquired  by  the  Emory 
Plating  Company  in  1976.  In  1985,  the 
business  and  property  were  sold  to 
Musser  Enterprises.  Inc..  under  a 
Purchase  Offer  and  Agreement.  Musser 
Enterprises,  Inc.  operated  an 
electroplating  business  at  the  site  until 
abandoning  the  facility  and  defaulting 
on  the  Purchase  Offer  and  Agreement  in 
approximately  1986.  Emory  Liquidation, 
Inc.  continues  to  own  the  site  property. 

The  EPA  initiated  a  removal  action  in 
April  1993.  The  removal  action  that  was 
concluded  in  December  1993  included 
the  following  activities:  (1) 
characterization  of  the  wastes  in  the 
building:  (2)  stabilization  of 
uncontained  waste  by  placement  in 
containers;  (3)  excavation  of 
contaminated  soil;  and  (4)  removal  and 
disposal  of  hazardous  waste  and 
contaminated  soil  firom  the  Site. 

The  proposed  settlement  provides 
that  Rrapondents  will  make  their  best 
efforts  to  sell  the  property  located  at  the 
Site  and  turn  over  to  EPA  the  proceeds 
from  the  sale,  deducting  legal  and 
appraisal  fees,  realtor's  commissions 
and  related  taxes.  The  proposed 
settlement  provides  that  Q'A  wiU 
covenant  not  to  sue  Respondents  for  all 
dvil  liability  under  Section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  for 
reimbursement  of  response  costs 
incurred  at  or  in  connection  with  the 
Site  as  of  the  effective  date  of  the 
Agreement. 

Dated:  July  3. 1995. 
Miduei  J.  SAadenon, 

Director,  Superfund  Division. 

|FR  Doc.  95-21171  Filed  8-24-95;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Security  for  ttie  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  liave  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  bx 


Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

New  Cammodore  Qruise  Lines  Limited.  4000 
Hollywood  Blvd.,  Suite  385  South  Tower, 
Hollywood,  Fl(Hida  33021. 

Vessel:  ENCHANTED  SEAS. 
Dated:  August  21, 1995. 

Joeqih  C  Polldng. 

Secretary. 

(PR  Doc  95-21099  Filed  8-24-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Maedgen  A  White,  Ltd.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  R^ulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banlung  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banlung  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
i'dentifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  tlie  party 
commenting  would  be  aggrieved  by 
approval  of  the  pn^posal. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  applicatiim  or  the 
offices  of  the  Board  of  Governors  not 
latar  than  September  8, 1995. 

A.  FederalKeaerve  Beidc  efDallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  MaeduBn  6-  White,  Ltd.,  Lubbock. 
Texas.  andPlains Capital  Corporation, 
Lubbock.  Texas;  to  acquire  Simrise 
Leasing  Corporation.  Friona.  Texas,  and 
thereby  engage  in  leasing  activities, 
pursuant  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Systam.  August  21, 1995. 
Jeeaifar  J.  Joimeoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-21142  Filed  8-24-95;  8:45  am] 
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The  Fuji  Bank  UmHed,  et  al.;  Notice  of 
Applications  to  Engage  da  novo  In 
Parmlssibis  Nonbanking  ActlvWss 

The  companies  listed  in  this  notice 
have  filed  an  appUcation  imder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CPU  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanldng 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  tmsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomi>anied  by  a  statement  of  the 
reesoDS  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing. 
identifying  specifically  any  questicms  of 
fKt  that  are  in  dispute,  summarizing  the 


evidoBoe  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
cranmenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  in<Ucatad 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  8, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  The  Fuji  Bank  Limited.  Tokyo. 
Japan;  to  engage  de  novo  through  its 
suDsidiary.  I^iji  Capital  Maricets 
Corporation,  New  York,  New  York 
(FQ4C),  in  certain  back-office  and 
middle-office  services  related  to  swaps, 
swap  transactions,  including  without 
interest  rate  and  currency  swaps,  and 
swap  derivative  products  such  as  caps, 
floors  and  collars,  as  well  as  various 
financial  instruments  that  are  used  to 
properly  hedge  and  manage  a 
derivatives  portfolio.  These  activities 
will  be  provided  for  third  parties  and 
will  be  performed  on  FCMC's  premises. 
These  activities  will  include  funds 
transfers  and  other  payment  agency 
functions,  rate  settings,  payment 
notifications,  cash  reconciliations,  deal 
confirmations,  other  documentation 
assistance,  and  risk  and  position 
reporting,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

2.  Standard  Chartered  PLC,  London, 
England,  Standard  Chartered  Holdings 
Limited,  London,  England,  and 
Standard  Chartered  Bank,  London, 
England;  to  engage  de  novo  through 
their  subsidiary.  Standard  Chartered 
Trade  Services  Corporation,  New  York, 
New  York  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  for  their  own  account  or  for  the 
accoimt  of  others,  including  the 
business  of  commercial  finance  and 
asset  based  financing,  and  including  the 
secured  and  imsecured  financing  of 
trade  and  commodity  activities, 
domestically,  abroad  and  in 
international  commerce,  through  the 
issuance  of  lettera  of  credit,  acceptance 
of  notes  and  drafts  and/or  in  taking  title 
to  goods  in  order  to  effect  the  financing 
of  trade,  and  otherwise  and  to  accept 
security  in  the  form  of  guarantees, 
lettera  of  credit,  title  retention  and 
chattel  mortgages  in  order  to  facilitate 
said  transactions,  pursuant  to  §  225.25 
(b)(1)  of  the  Board's  Regulation  Y.  The 
geographic  scope  of  this  activity  is 
worldwide. 

B.  Federal  laaenre  Bank  ofKaasas 
City  0<^m  E.  Yorke,  Senior  Vice 


President)  925  Oand  Avenue,  Kansas 
Qty.  Missouri  64198: 

1.  UMB  Financial  Corporation,  ICansas 
City.  Missotiri;  to  acquire  UMB  U.S.A.. 
National  Association,  Omaha,  Nelnaska 
(in  organization),  and  thereby  engage  de 
novo  in  credit  cud  activities,  pursuant 
to  the  lending  authority  of  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fedoal  Reserve 
System,  August  21, 1995. 

Jaonifar  J.  JohneoB. 

Deputy  Secretary  of  the  Board. 

(FR  Doc  95-21141  Filed  8-24-95;  8:45  am] 
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[DodcetNaR-OMi] 

Privacy  Act  of  1974;  Amendment  to  an 
Existing  Systam  of  Racorda 

AQENCY:  Board  of  Govemore  of  the 
Federal  Reserve  System. 
ACTION:  Amendment  to  an  existing 
system  of  records. 

SUMMARY:  hi  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  publishing 
amendments  to  the  existing  system  of 
records  called  FRB-Supervisory 
Tracking  and  Reference  System 
(BGFRS-21)  (the  Tracking  System).  This 
amendment  reflects  the  Board's  ongoing 
review  of  its  existing  systems  of  records 
pursuant  to  Appendix  I  to  OMB  Circular 
No.  A-130-Revised,  which  has  resulted 
in  minor  changes  in  nearly  all  elements 
of  the  system  of  records.  In  addition,  the 
changes  reflect  a  new  inter-agency 
suspicious  activity  reporting  process, 
combining  the  criminal  referral  and 
suspicious  financial  transactions 
reporting  requirements  of  the  Federal 
banking  agencies  and  the  U.S. 
Department  of  the  Treasury  (Treasury), 
and  involving  the  use  of  a  new 
computerized  database  maintained  by 
the  Financial  Crimes  Enforcement 
Network  (FinCEN),  Department  of  the 
Treasury,  on  behalf  of  the  Federal 
banking  agencies  and  Treasury. 
EFFECTIVE  DATE:  October  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boutilier,  Senior  Counsel, 
Legal  Division,  Board  of  Govemivs  of 
the  Federal  Reserve  System, 
Washington.  DC  20551,  (202)  452-2418. 
For  usera  of  the  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
Dorothea  Thompson  (202-452-3544). 
SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974,  5  U.S.C.  552a(eH4) 
(Privacy  Act),  reqxiires  each  agency  to 
puibUsh  a  notice  of  the  establishment  of 
or  revision  to  each  system  of  records 
maintained  by  the  agency.  The  Office  of 
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Management  and  Budget  (CA«(B)  has 
oversight  authority  over  agency 
implementation  of  the  Privacy  Act.  In 
this  capacity  it  offers  guidance  to 
agmcies  through  OMB  Cinnilars.  In  a 
recent  revision  to  its  Appendix  I  to 
OMB  Circular  No.  A-130  (58  FR  36068, 
July  2, 1993),  OMB  stated  that  each 
agency  should  regularly  review  the 
routine  use  disclosures  associated  with 
each  system  of  records,  as  well  as  each 
system  of  records  for  which  it  has 
promulgated  exemption  rules.  As  part  of 
this  ongoing  review,  the  Board  is 
amendhig  its  existing  system  of  records 
entitled  FRB-Supervisory  Tracking  and 
Reference  System  (BGFRS-21),  for 
«^ch  it  has  promulgated  exemption 
rules  pursuant  to  exemption  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2). 

Certain  of  the  changes  to  the  system 
reflect  an  agreement  between  FinCEN 
and  the  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  Thrift  Supervision,  and  the 
National  Credit  Union  Administration 
(the  Fedwal  Financial  Regulatory 
Agmicies)  to  store  Suspicious  Activity 
Reports  (SAR)  in  elec^onic  form  in  a 
database  maintained  by  FinCEN  and 
located  in  Detroit.  Michigan.  The  SAR  is 
being  adopted  by  all  Federal  Financial 
Regulatory  Agencies  as  a  replacement 
for  the  Criminal  Referral  Form,  which 
has  been  used  by  financial  institutions 
to  report  suspected  criminal  activity  by 
individuals  to  the  banking  agencies  and 
the  Federal  law  enforcement  authorities 
(see  Board,  OOC  and  OTS  proposed 
rulemakings  at  60  FR  34481,  July  3, 
1995;  60  FR  34476,  July  3, 1995;  and  60 
FR  36366,  July  17, 1995;  respectively); 
and  by  Treasury  to  implement 
suspicious  financial  transaction 
reporting  rules.  Information  from  the 
Criminal  Referral  Form  has  always  been 
included  in  the  existing  Tracking 
System,  and  similar  information  will 
continue  to  be  collected  by  the  SAR.  In 
addition  to  repmts  of  suspected 
criminal  activity,  the  SAR  will  also 
allow  a  bank  to  report  suspicious 
fiiumcial  transactions  under  Federal 
money  laundering  statutes,  pursuant  to 
Treasury  regulations  (31  CFR  part  103). 
This  information,  which  may  include 
financial  transactions  by  individuals, 
will  be  included  in  the  Tracking 
S3rstem.  Only  the  information  collected 
by  the  SAR.  and  its  status  updates,  will 
be  located  in  the  database  maintained 
by  FinCEN;  all  other  inforaation  in  the 
Tracking  System  will  be  located  at  the 
Board. 

Pursuant  to  the  inter-agency 
agreaaaeat  Wt%reea  FinCEN  and  the 
Federal  Finaacial  Regulatory  Agencies, 
FiaCEN  will  aianage  a  computerized 


database  containing  the  SAR  and  status 
updates,  which  is  information  currently 
collected  and/or  maintained  separately 
by  each  of  the  Federal  Financial 
Reguhtory  Agencies.  With  regard  to  this 
database,  only  those  records  that  are 
generated  under  the  jurisdiction  of  the 
Board  are  considered  to  be  Board 
records  for  purposes  of  the  Privacy  Act. 
Access  to  and  use  of  these  Board  records 
by  other  agencies  will  continue  to  be 
governed  by  the  routine  uses  in  the 
Board's  Tracking  System. 

Accordingly,  the  "Routine  Uses" 
element  is  being  amended  to  reflect  the 
sharing  among  bank  regulatory  agencies 
and  law  enforcement  agencies  of  the 
information  collected  by  the  SAR  and 
the  status  updates.  Additionally,  the 
"Safeguards"  element  is  amended  to 
add  that  on-line  access  to  the 
computerized  database  maintained  by 
FinCXN  is  limited  to  authorized 
individuals  who  have  been  specified  by 
each  Federal  Financial  Regulatory 
Agency  and  Treasury,  and  who  have 
been  issued  a  nontransferable  identifier 
or  password. 

Other  amendments  reflect 
organizatitmal  changes  and  are  not 
significant.  The  exemption  for  this 
system  of  records  continues  to  be  (k)(2), 
because  the  information  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes. 

In  accordance  with  5  U.S.C.  552(r),  a 
report  of  this  amended  system  of 
records  is  being  filed  with  the  President 
of  the  Senate,  the  Speaker  of  the  House 
of  Representatives,  and  the  Director  of 
OMB.  This  amended  system  of  records 
will  become  effective  on  October  2, 
1995,  without  further  notice,  unless  the 
Board  publishes  a  notice  to  the  contrary 
in  the  Federal  Registar. 

Accordingly,  the  Board  has  amended 
the  system  of  records  entitled  FRB- 
Supervisory  Tracking  and  Reference 
System  as  follows. 


FRB — Supervisory  Tracking  and 
Reference  System. 

S  (SIM  LOCATION: 

Division  of  Banking  Supervision  and 
Regulation  (Enforcement  and  Special 
Investigations  and  Examinations 
Sections),  Board  of  Governors  of  the 
Federal  Reserve  System  (Board),  20th 
and  C  Streets  NW,  Washington,  DC 
20551.  Computerized  records  of 
Suspicious  Activity  Reports  (SARs), 
with  status  updates,  are  managed  by  the 
Financial  CriaMS  Enforceoteat  Network 
(FinCEN),  Deputment  of  the  Treasury, 
pursuant  to  a  contractual  agreement, 


and  are  stored  in  Detroit,  Michigan. 
Authorized  personnel  at  the  Board  and 
the  Federal  Reserve  Banks  have  on-line 
access  to  the  computerized  database 
managed  by  FinCEN  through  individual 
work  stations  that  are  linked  to  the 
databaae  central  computer. 

CATlQONn  OF  MOMOUALS  COVEREO  tY  THE 


Directors,  officers,  employees,  agents 
and  persons  participating  in  the  conduct 
of  the  affairs  of  entities  regulated  by  the 
Board  who  have  been  involved  in 
suspected  criminal  activity  or 
suspicious  financial  transactions  and 
referred  to  law  enforcement  officials; 
and  other  individuals  who  have  been 
involved  in  irregularities,  violations  of 
law,  or  unsafe  or  unsound  practices 
referenced  in  documents  received  by  the 
Board  in  the  course  of  exercising  its 
sup«-visory  functions. 


CATMONMi  or  aaconoa  m  the  svarat: 

Inter-  and  intra-agency 
correspondence,  memoranda  and 
reports.  The  SAR  contains  information 
identifying  the  financial  institution 
involved,  the  suspected  person,  the  type 
of  suspicious  activity  involved,  and  any 
witnesses. 

AUIMONRY  POa  MABITMANCC  OP  THE  SVSTM: 

12  U.S.C  248(a),  1820(d)  and  1818 
(for  state  member  banks);  12  U.S.C.  1844 
(for  bank  holding  companies  aiKi  their 
subsidiaries);  12  U.S.C.  622  and  625  (for 
Edge  and  Agreement  corporations);  12 
U.S.C.  3105  (f<M-  U.S.  branches  and 
agencies  of  foreign  banks). 


The  overall  system  serves  as  a  central 
Board  repository  fcnr  investigatory  or 
enforcement  information  related  to  the 
Board's  responsibility  to  examine  and 
supervise  entities  regulated  by  the 
Board. 

The  system  maintained  by  FinCEN 
serves  as  the  database  for  the 
cooperative  storage,  retrieval,  analysis, 
and  use  of  information  relating  to 
Suspicious  Activity  Reports  made  to  or 
by  the  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  Thrift  Supervision,  and  the 
National  Credit  Union  Administration 
(collectively,  the  Federal  Financial 
Regulatory  Agencies),  and  FinCEN  to 
various  law  enfofoeaMBt  agencies  for 
poaaible  criaainal,  civil,  or 
administrative  procee<lings  based  on 
known  or  suspected  violations  affecting 
or  involving  persons,  financial 
iastitutieiis,  or  ether  entities  under  tha 
suparvision  or  jurisdiction  of  such 
Federal  Financial  R^ulatory  Agencies. 
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ROUTME  USES  OF  RECORDS  MASfTAaKO  M  THE 
SYSrn,  MCLUOaiQ  CATEQORCS  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to: 

(1)  Provide  infoimatfon  or  records  to 
any  appropriate  governmental 
department  or  agency  or  self-regulatory 
organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law  or  charged  with  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  policy,  or  license; 

(2)  l4ovide  the  Federal  Financial 
Regulatory  Agencies  and  FinCEN  with 
information  relevant  to  their  operations; 

(3)  Disclose  information  to  third 
parties  diuing  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(4)  Enclose  information,  when 
appropriate,  to  foreign  governmental 
authorities  in  accordance  with  law,  and 
formal  or  informal  international 
agreements; 

(5)  Disclose  certain  records,  in  the 
event  of  litigation  or  enforcement 
action,  to  the  appropriate  court, 
magistrate,  or  achninistrative  tribunal;  or 
to  counsel  or  witnesses  for  the 
presentation  of  evidence  in  the  course  of 
discovery,  to  the  extent  permitted  1^ 
law;  and 

(6)  With  regard  to  formal  or  informal 
enforcement  actions,  release 
infonnation  pursuant  to  12  U.S.C. 
1818(u),  which  requires  the  Board  to 
publish  and  make  available  to  the 
public  final  orders  and  written 
agreements,  and  modifications  thereto. 

POUdtS  AND  PRACTICES  FOR  8T0R»IG, 
RETRCVSia,  AOCESSSM.  RETASmQ,  AND 
DWPOeaW  OF  RECORDS  W  THE  SY8TBI 

storage: 

The  records  will  be  maintained  in 
electronic  data  processing  systems  and 
in  paper  and  card  files. 

retrkvabuty: 

Computer  output,  file  folders,  and 
card  files  are  retrievable  by  indexes  of 
data  fields,  including  name  of  financial 
institution,  Federal  Reserve  Bank 
District,  and  individuals'  names. 

SAFEOUAROS: 

Paper  records  and  word  processing 
discs  are  stored  at  the  Board  in  lockable 
metal  file  cabinets.  The  database 
maintained  by  FinCEN  complies  with 
applicable  security  requirements  of  the 
Department  of  the  Treasury.  On-line 
access  to  the  information  in  the  database 
is  limited  to  authorized  individuals  who 
have  been  designated  by  each  Federal 
Financial  Regulatory  Agency  and 


FinCEN,  and  each  such  individual  has 
been  issued  a  nontransferable  identifier 
or  password. 

retention  AND  doposal: 
Records  are  maintained  indefinitely. 

SYSTBI  MANAQBI  AND  ADDRESS: 

Deputy  Associate  Director 
(Enforcement  and  Special  Investigations 
and  Examinations  Sections),  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  DC  20551,  (202)  452- 
2620. 

NOTWCATWN  PWOCBHIReS; 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20551. 

RECORD  ACCESS  procedures: 

Same  as  "Notification  procedure" 
above. 

CONTESTMQ  RKORO  PROCBXJRES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEQORCS: 

Information  received  by  the  Board 
from  various  sources,  including,  inter 
alia,  law  enforcement  and  other  agency 
personnel  involved  in  sending  inquiries 
to  the  Board,  documents  received  by  the 
Board  in  the  course  of  executing  the 
Board's  supervisory  responsibiUties, 
and  reports  and  forms  filed  by 
individuals  to  whom  the  reccnds 
pertain.  The  information  maintained  by 
FinCEN  is  compiled  fiom  SAR  and 
related  historic^  and  updating  forms 
compiled  by  financial  institutions,  the 
Board,  and  the  other  Federal  Financial 
Regulatory  Agencies  for  law 
enforcement  purposes. 

SYSTEM  EXBfTTED  FROM  CERTAM  PROVWONS 
OF  THE  ACT: 

This  system  is  exempt  fix>m  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G),  (H),  and  a),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C 
552a(k)(2). 

By  order  of  the  Board  of  Govemors  of  the 
Federal  Reserve  System,  August  22, 1995. 
William  W.  Wiks. 
Secretary  of  the  Board. 
[FR  Doc.  95-21178  Filed  8-24-95;  8:45  am] 
8IUJNO  COOE  6S1IMM-P 


FEDERAL  TRADE  COMMISSION 
Paperwoffc  Reduction  Act  Applications 
agency:  Federal  Trade  Commission. 


ACTION:  Notice  of  application  to  OMB 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C  3501-3520)  for  clearance  of 
infonnation  collection  requirements 
contained  in  twenty-four  regulations 
issued  or  enforced  by  the  Commission. 
The  Commission  is  also  applying  to 
OMB  for  clearance  of  infonnation 
collection  requirements  imposed  during 
the  performance  of  administrative  or 
procedural  tasks. 

SUMMARY:  The  FTC  U  seeking  OMB 
clearance  for  provisions  of  several 
regulations,  issued  or  enforced  by  the 
Commission,  that  contain  or  may 
contain  requirements  for  the  collection 
of  infonnation  under  the  Paperwork 
Reduction  Act  ("PRA").  The  Paperwork 
Reduction  Act  has  been  amended  to 
redefine  "collection  of  information"  to 
include  "disclosure  to  third  parties  or 
the  public."  This  amendment  serves  to 
overturn  the  Supreme  Court  decision  in 
Etole  v.  United  Steelworkers  of  America, 
494  U.S.  26  (1990),  which  held  that 
such  disclosures  were  not  subject  to  the 
PRA. 

In  light  of  the  amendment,  the  FTC  is 
seeking  to  modify  current  OMB 
clearances  by  revising  its  estimates  of 
burdens  to  include  provisions  requiring 
disclosures  to  consumers  or  other  third 
parties.  The  FTC  is  also  seeking 
approval  for  other  disclosure 
requirements  contained  in  rules  that  do 
not  have  current  OMB  clearance. 
Further,  some  requests  for  clearance 
include  recordkeeping  and  reporting 
requirements. 

The  FTC  is  also  seeking  OMB 
clearance  for  information  collection 
requests  imposed  during  the 
performance  of  administrative  or 
procedural  tasks.  This  information  is 
submitted  volimtarily  to  the 
Commission  by  persons  who  wish  to  do 
business  with  or  receive  some  benefit 
from  the  agency.  Because  of  the  limited 
burden  imposed,  these  requests  have 
been  combined  into  a  single  item.  See 
item  number  25,  infra. 

Expansion  of  the  PRA  to  include 
disclosure  requirements  has 
substantially  increased  the  reportable 
burden  hours  attributable  to  the 
regulations  enforced  by  the 
Commission.  Disclosure  requirements 
spedfically  mandated  by  Congress 
account  for  much  of  this  increase.  Of  the 
twenty-four  regulations  addressed  by 
this  notice  of  application,  eleven  entail 
burden  estimates  associated  with 
statutorily  required  disclosure 
provisions.  For  example,  the  Truth-in- 
Lending,  Textile  Act,  and  Fair 
Packaging  Regulations  all  involve  large 
burden  estimates,  totaling 
approximately  69  million  burden  hours. 
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Much  of  this  burden  reflects  statutory 
provisions  that  require  the  disclosure  of 
such  basic  consumer  infionnation  as  the 
annual  percentage  interest  rate  charged 
OB  loans,  the  oompodtioa  of  clothing 
and  other  textile  items,  and  the  size  and 
content  of  packaged  products.  While  the 
burden  imposed  on  any  individual  party 
is  often  quite  small  (sometimes 
measured  in  seconds),  the  number  of 
affiected  parties  is  often  very  high 
(sometimes  measured  in  millions),  and 
the  total  burden  is  therefore  large.  See 
•.g.,  the  Regulations  implementing  the 
Equal  Oedit  Opportunity  Act,  the 
Electronic  F\md  Transfer  Act,  and  the 
Consumer  Leasing  Act. 

Additionally,  the  burden  estimates  in 
this  application  are  larger  than  in  the 
past  because  the  Commission  is  seeking 
clearance  for  certain  statutory 
recordkeeping  and  repcwting 
requirements  that  were  not  previously 
submitted  to  OMB.  Examples  include 
the  regulations  under  the  Textile,  Wool, 
and  Fur  Acts,  totaling  approximately 
1,500,000  burden  hours. 

At  this  time,  the  Commission  is 
seeking  clearance  for  all  statutory 
mandated  "collections  of  information" 
contained  in  its  rules.  Individual 
Supporting  Statements  that  detail  each 
burden  estimate  and  affected  entities 
have  been  provided  to  OMB  fm  review. 
Copies  of  these  Supporting  Statements 
may  be  obtained  in  the  Public  Reference 
Section,  Room  130.  Federal  Trade 
Commission. 

DATES:  Comments  on  this  application 
must  be  submitted  on  at  before 
September  25, 1995. 

AOIMESSCS:  Sead  comments  both  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Biiilding, 
Room  3228,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  the  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580. 

FOR  FURTHER  WfOAMATKM  CONTACT: 
Elaine  W.  Crockett,  Attorney,  Office  of 
General  Coimsel,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202)-326-2453. 

SUPPLBIENTARY  INFORMATION: 

The  following  rules  will  be  affected: 
1.  The  Games  of  Chance  Rule,  16  CFR 
part  419,  establishes  both  recordkeeping 
and  disclosure  requirements  for  food 
and  gasoline  retailers  in  conducting  and 
advertising  games  of  chance.  The  Rule 
requires  that  games  promoters  retain 
records  showing  compliance  with 
certain  provisions,  and  identify 
winnere,  prizes,  and  number  of  game 


pieces.  The  recordkeeping  requirements 
assist  in  the  enforcement  of  the  Rule. 
The  Rule  also  requires  that  games 
promoters  disclose  the  odds-of-winning 
and  other  (mze  information  in  broadcast 
and  {vint  advertisements.  Promoters 
must  also  post  a  winnen'  list, 
containing  the  names  and  addresses  of 
winnere,  uie  prizes  v/oa,  and  the 
nun^r  of  game  pieces.  The  disclosure 
requiremffiits  assist  customws  in 
determining  both  the  likelihood  of 
winning  prizes  and  the  legitimacy  of  the 
game. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  of  4,500  hours  relating  to  the 
Rme's  recordkeeping  provisions  (control 
number  3084-0067).  The  FTC  is  seddng 
approval  to  add  3.750  burden  houn 
relating  to  disclosure  requirements,  for 
a  total  burden  of  8,250  houn. 

Approxinuitely  30  independent  firms 
contract  to  conduct  an  average  of  50 
promotions  per  year.  Most  of  these  firms 
already  calculate  the  inf<Hmation 
required  by  the  Rule  in  the  ordinary 
course  of  business  in  order  to  determine 
the  contract  price  to  charge  the  client  for 
the  game  and  to  protect  the  integrity  of 
the  game  if  it  is  challenged  by  a  private 
legal  action.  Accordingly,  the  FTC 
estimates  that  the  additional  biuden  of 
disclosing  this  information  to  third 
parties  is  approximately  2.5  houn  per 
promotion,  for  an  additional  total 
burden  of  3,750  houra. 

Disclosures:  Approximately  30  game 
promoters  conduct  an  average  of  50 
games  per  year  at  an  average  burden  of 

2.5  hours.  

2.  The  Funeral  Rule,  16  CFR  part  453, 
prohibits  as  unfair  or  deceptive  acts  or 
practices  a  variety  of  misrepresentations 
and  other  practices  in  the  sale  of  funeral 
goods  and  services.  The  Rule  requires 
funeral  providere  to  give  to  consumers 
lists  that  display  prices  for  individual 
funeral  goods  and  services  (such  as  the 
price  fcM'  onbalming  or  the  price  for  use 
of  funercl  home  facilities  during  the 
funwal  ceremony)  and  a  statement 
showing  the  items  that  were  actually 
purchased  by  the  consumer.  The  price 
lists  and  statements  also  contain  several 
disclosures  about  basic  funeral-related 
legal  reqxiirements.  The  disclosure 
requirements  enable  consumers  to  make 
reasoned  purchasing  decisions. 

Fimeral  providers  must  also  retain 
copies  of  the  price  lists  and  the 
"statements  of  goods  and  services 
selected"  for  a  one-year  period.  These 
recordkeeping  requirements  assist  the 
Commission  in  the  enforcement  of  the 
Rule. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  21,000  houra  relating  to 


recordkeeping  provisions  (control 
number  3084-0025).  The  FTC  seeks  to 
modestly  adjust  the  recordkeeping 
burden  estimate  to  22,300  houra  and  to 
add  54,050  burden  houn  relating  to 
disclosure  requirements,  for  a  total 
burden  of  76,350  houn. 

The  recordkeeping  estimate  is 
consistent  with  tne  1988  estimate  for 
recordkeeping  houn.  Much  of  this 
information  is  already  kept  during  the 
ordinary  course  of  business  for  tax 
purposes  or  other  business  reasons. 
While  the  precise  amount  of  time 
needed  to  retain  the  records  required  by 
the  Rule  would  vary  from  aae  fimeral 
provider  to  another,  the  incremental 
time  attributed  to  the  Rule  should  not 
exceed  an  average  of  one  hour  per 
funeral  provider  pet  year. 

The  disclosure  estimate  is  based  on 
the  amoimt  of  time  required  to  update 
price  lists  as  services  or  prices  change. 
This  amount  of  time  would  also  vary 
from  one  funeral  provider  to  another, 
however,  the  FTC  estimates  that  an 
average  of  2  houn  per  fimeral  provider 
per  year  wotild  be  necessary  to  comply 
with  these  disclosure  requirements. 

Recordkeeping:  Approximately  22,300 
funeral  providen  retain  required 
records  at  an  average  burden  of  1  hour 
per  year.  Dischsums:  Funeral  providen 
disclose  raqtiired  information  to 
customera  at  an  average  burden  of  2 
hotirsperyear. 

3.  The  &iual  Credit  Opportunity  Act 
("ECOA"),  15  U.S.C.  1691  et  seq., 
prohibits  discrimination  in  the 
extension  of  credit  on  the  basis  of  sex, 
marital  status,  race,  color,  religion, 
national  origin,  age.  derivation  of 
income  from  a  pvDilic  assistance 
program,  or  good  faith  exercise  of  any 
right  under  ue  Consumer  Credit 
Protection  Act.  Regulation  B.  12  CFR 
part  202,  promulgated  by  the  Board  of 
Govemon  of  the  Federal  Reserve 
System,  implements  the  ECOA.  Among 
other  things,  §  202.12  of  Regulation  B 
requires  creditore  to  retain  records 
relating  to  consumer  credit  applications 
for  25  months,  and  records  of  business 
credit  applications  for  12  months. 
Section  202.13  of  Regulation  B  requires 
creditors  that  receive  mortgage  credit 
applications  to  record  the  applicant's 
race  or  national  origin,  sex,  marital 
status,  and  age.  These  requirements 
assist  in  enforcement  of  the  Act  and 
implementing  Regulation. 

Regulation  B  also  has  two  primary 
disclosure  provisions,  both  of  which  are 
statutorily  required.  First,  creditore  are 
required  to  provide  applicants  with 
information  about  adverse  credit 
actions.  15  U.S.C.  1691(d).  Second, 
crediton  are  required  to  provide 
notification  to  mortgage  credit 
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applicants  concerning  appraisal  reports. 
15  U.S.C.  1691(e).  These  disclosvire 
leqtiirements  assist  constunen  in 
understanding  their  rights  imder  the 
ECOA.  They  also  assist  the  Commission 
in  detecting  imlawful  discrimination. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  1,004,000  houn  relating  to 
recordkeeping  provisions  and 
requirements  to  collect  information 
about  an  applicant's  race/national 
origin,  sex,  age,  and  marital  status 
(control  ntunber  3084-0087).  The  FTC  is 
seeking  approval  to  add  13.4004XX) 
houra  relating  to  disclosure 
requirements,  for  a  total  burden  of 
14.400.000  houra. 

In  1988,  the  FTC  estimated  Regulation 
B's  recordkeeping  burden  to  be 
1,000,000  houn.  At  that  time,  the  FTC 
also  allocated  4,000  houn  to  collecting 
information  about  race/national  origin, 
sex,  age,  and  marital  statiis.  The  FTC  is 
now  recalculating  the  burden  estimate 
for  this  requirement.  The  credit  industry 
has  experienced  significant  growth  in 
recent  yean  and  the  FTC  now  estimates 
that  approximately  4,000  crediton  are 
subject  to  this  requirement  and  that 
approximately  4  million  credit 
applications  are  affected  by  this 
requirement.  Because  Regulation  B 
contains  a  model  form  that  crediton 
may  use  to  collect  the  information,  staff 
estimates  that  the  burden  associated 
with  this  recordkeeping  requirement  is 
no  more  than  one  minute  for  each 
application  for  a  burden  total  of  66,700 
houn. 

The  disclosiires  which  account  for  the 
additional  houn  are  all  specifically 
mandated  by  the  ECOA.  Appoximately 
1  million  crediton  are  subject  to  the 
requirement  to  provide  notice  of  adverse 
credit  action  and  200  millicm  accounts 
are  covered  by  this  requirement. 
Because  the  Regulation  provides  model 
forms  for  these  notices,  the  burden  of 
{Ht)viding  notice  of  adverse  action  is 
estimated  to  be  4  minutes  for  each 
application,  for  a  burden  total  of  13.3 
million  houn. 

The  other  disclosure  reqmrement 
under  Regulation  B  involves  providing 
appraisal  reports  to  consumera.  The  FTC 
estimates  that  4,000  creditore  and  4 
million  mortgage  credit  applications  are 
subject  to  this  requirement.  Because 
crediton  have  the  option  to  include  the 
required  notice  on  other  forms  that 
would  be  provided  to  the  ccmsumer 
during  the  ordinary  coiu'se  of  business, 
the  additional  burden  of  making  this 
disclosure  is  estimated  to  be  15  seconds 
for  each  application,  for  a  total  burden 
estimate  of  16,666  hoiu«. 

Disclosures:  Approximately  4,000 
mortgage  credit  finns  collect 


information  about  approximately  4 
million  credit  applications  at  a  burden 
estimate  of  1  minute  per  collection. 
Approximately  1  million  credit  firms 
provide  notices  of  advene  action  to 
approximately  200  million  accounts  per 
year  at  an  average  burden  estimate  of  15 
seconds  per  notice.  Approximately 
4,000  mortgage  credit  firms  provide 
notices  concerning  approximately  4 
million  applications  at  an  average 
burden  of  15  seconds  per  notice. 

4.  The  Electronic  Fund  Transfer  Act, 
15  U.S.C.  1693  etseq.  ("EFTA"), 
requires  accurate  disclosiue  of  the  costs, 
terms  and  rights  relating  to  electronic 
fund  transfer  (EFT)  services  to 
consumera.  Regulation  E,  promulgated 
by  the  Board  of  Govemon  of  the  Federal 
Reserve  System,  implements  the  EFTA. 
Regulation  E  contains  several  disclosure 
requirements  relating  to  the  terms  and 
conditions  of  electronic  fund  transfen 
services.  For  example,  among  other 
disclosuires,  Regulation  E  requires 
financial  institutions  to  (1)  make  initial 
disclosures  to  a  customer  about  the 
terms  and  conditions  of  electronic  fund 
transfer  accoimts;  (2)  deliver  written 
notices  concerning  changes  in  certain 
terms  or  conditions  in  the  customer's 
accoimt;  and  (3)  send  periodic 
statements  to  ctistomers  concerning  any 
account  to  or  from  which  electronic 
fund  transfen  can  be  made.  The 
disclosure  requirements  of  Regulation  E 
assist  consumen  in  assessing  the  costs 
and  terms  of  EFT  services. 

The  vast  majority  of  Regulation  E's 
disclostire  requirements  are  expressly 
mandated  by  the  EFTA.  See,  e.g., 
consumer  liability  for  unauthorized  use, 
15  U.S.C.  1693g;  initial  disclosiues,  15 
U.S.C.  1693c(a);  and  dociunentation  of 
transfen  and  receipts. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  500,000  houra  relating  to 
recordkeeping  provisions  (control 
ntunber  3084-0085).  The  FTC  is  seeking 
approval  to  add  20,000,000  burden 
houn  relating  to  disclosure 
requirements,  for  a  total  new  burden  of 
20,500,000  houn. 

Regulation  E  contains  a  wide  variety 
of  disclosure  reqiiirements.  The  number 
of  regulated  entities  and  the  estimated 
amoimt  of  time  necessary  to  comply 
with  each  requirement  varies  widely 
according  to  the  specific  provisions  of 
each  requirement.  As  stated  above,  the 
majority  of  these  disclosures  are 
statutorily  required.  It  is  also  extremely 
difficult  to  quantify  precisely  the 
number  of  entities  and  the  number  of 
transactions  affected  by  these 
requirements.  In  recent  yean  a  large 
number  of  additional  entities  subject  to 
Regulation  E  have  entered  the  market. 


Thus,  the  burden  hoius  discussed  below 
reflect  the  increase  in  additional  entities 
covered  by  the  Regulation. 

IJisc7osures;  Approximately  500,000 
firms  offer  EFT  services  to  consumera. 
However,  the  average  burden  houn  vary 
significantly  according  to  the  type  of 
transaction  involved  and  related 
disclosures.  For  example,  EFT  initial 
accoimt  disclosures  are  sent  to 
approximately  1  million  new  accounts 
per  year  at  an  average  burden  of  1 
second  per  account,  whereas 
investigations  and  resolutions  of 
account  errora  average  10  minutes  per 
complaint  per  year. 

5.  The  Consimier  Leasing  Act,  15 
U.S.C.  1667  et  seq.,  requires  accurate 
disclosure  of  the  costs  and  terms  of 
leases  to  consumen.  Regulation  M, 
promulgated  by  the  Boaid  of  Govemws 
of  the  Federal  Reserve  System, 
implements  the  Consumer  Leasing  Act 
("CLA").  Regulation  M  imposes 
disclosure  requirements  on  all  types  of 
lessora,  including  leasing  companies, 
finance  companies,  auto  dealers,  and 
some  furniture,  appliance,  radio  and 
television  dealere.  The  %vritten 
disclosures  required  by  Regulation  M 
are  specifically  required  by  the  CLA. 
See  15  U.S.C.  1667a.  Similarly,  the 
advertising  disclosures  required  by 
Regulation  M  are  also  specifically 
required  by  the  CLA.  See  15  U.S.C. 
1667c.  These  disclosures  assist 
consumen  in  understanding  the  terms 
of  leases  prior  to  entering  into  a  lease 
agreement.  Regulation  M  implements 
the  disclosure  provisions  which  are 
mandated  by  statute. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  100,000  houn  relating  to 
recordkeeping  provisions  (control 
number  3084-0086).  The  FTC  is  seeking 
approval  to  add  433,400  burden  houra 
relating  to  disclosure  requirements,  for 
a  total  burden  of  533,400  houn. 

The  number  of  consumer  automobile 
leases  (the  largest  category  of  consumer 
leases)  has  increased  considerably  in 
recent  yean  and  the  current  burden 
estimate  reflects  this  growth.  The  FTC 
estimates  that  approximately  2,500,000 
lease  transactions  are  now  subject  to  the 
written  disclosure  requirements  and 
that  providing  the  required  disclosures 
takes  an  average  of  10  minutes  per  lease 
for  a  total  burden  estimate  of  416,000 
houn.  With  respect  to  lease  advertising 
disclosures,  most  (although  certainly 
not  all)  lease  promotions  offer 
automobile  transactions.  Tlie  FTC 
estimates  that  approximately  1  million 
lease  advertisements  per  year  are 
affected  by  the  Rule  at  1  minute  per 
advertisement  for  a  total  burden 
estimate  of  16,666  burden  houn. 
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Disclosures:  Firms  leasing  products  to 
consumers  make  disclosiu^s  for 
approximately  2,500,000  lease 
transactions  per  year  at  an  average 
burden  of  10  minutes  per  lease. 
Approximately  1  million  lease 
advertisements  are  placed  per  year  at  an 
average  biirden  of  1  minute  per 
advertisement. 

6.  The  Truth-in-Lending  Act,  15 
U.S.C.  1601  et  seq.  ("TILA").  was 
enacted  to  foster  comparison  credit 
shopping  and  informed  credit 
decisionmaking  by  requiring  accurate 
disclosure  of  the  costs  and  terms  of 
credit  to  consimiers.  Regulation  Z, 
promulgated  by  the  Boaird  of  Governors 
of  the  Federal  Reserve  System, 
implements  the  TEA.  Regulation  Z 
requires  creditors  to  calculate  and 
disclose  terms  that  apply  to  both  open- 
end  credit  [e.g.,  revolving  credit  or 
credit  lines)  and  closed-end  credit  [e.g., 
installment  financing).  Regulation  Z 
imposes  disclosiue  requirements  on  all 
types  of  creditors  in  connection  with 
consiuner  credit,  including  mortgage 
companies,  finance  companies,  retailers, 
and  credit  card  issuers,  to  enstue  that 
consiuners  are  fully  apprised  of  the 
terms  of  financing  prior  to 
consummation  of  the  transaction  and,  in 
some  instances,  during  the  loan  term.  It 
also  imposes  advertising  disclosure 
requirements  on  advertisers  of 
consumer  credit.  Among  other  things. 
Regulation  Z  also  establishes  billing 
error  resolution  procedures  and  limits 
consumer  liability  for  the  unauthorized 
use  of  credit  cards.  The  vast  majority  of 
Regulation  Z's  disclosure  requirements 
are  expressly  mandated  by  the  TILA. 
See  e.g.,  open-end  initial  disclosiuvs,  15 
U.S.C.  1637(a);  and  open-end  periodic 
disclosxues,  15  U.S.C.  1637(b).  In  most 
instances,  the  disclosure  and  other 
requirements  of  Regulation  Z  form  the 
basis  both  for  administrative 
enforcement  of  the  TILA  by  the  FTC.and 
other  agencies  and  for  private  rights  of 
action  by  private  litigants. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  OMB  approval  for 
1,000,000  hours  relating  to 
recordkeeping  provisions  (control 
Diunber  3084-0086).  The  FTC  is  seeking 
approval  to  add  40,600.000  burden 
hours  relating  to  disclosure 
requirements,  for  a  total  burden  estimate 
of  41.600,000  hours. 

As  stated  above,  the  majority  of  these 
disclosure  provisions  are  statutorily 
required.  In  recent  years  Congress  has 
amended  the  TILA  to  include  additional 
requirements.  In  addition,  the  various 
types  of  credit  accounts  affected  by  the 
Rraulatioo  have  ^eatly  increased. 

Disclosures:  R^ulation  Z  contains  a 
wide  variety  of  disclosure  requirements. 


It  is  extremely  difficult  to  quantify  the 
number  of  entities  and  the  number  of 
transactions  affected  by  these 
requirements.  Further,  the  number  of 
regulated  entities  and  the  estimated 
amount  of  time  necessary  to  comply 
with  each  requirement  varies  widely 
according  to  the  specific  provisions  of 
each  requirement.  For  example, 
businesses  place  approximately  200,000 
open-end  home  equity  Une  of  credit 
advertisements  per  year  at  an  average 
burden  of  5  minutes  per  advertisement. 
On  the  other  hand,  4  million  residential 
loan  originations  are  made  per  year  at 
10  minutes  per  loan. 

7.  Textile  Fiber  Products 
Identification  Act.  The  Textile  Fiber 
Products  Identification  Act.  15  U.S.C.  70 
et  seq.  ("Textile  Act"),  prohibits 
misbranding  and  false  advertising  of 
textile  fiber  products.  The  Textile  Act 
Regulations,  16  CFR  part  303,  which 
implement  the  Textile  Act,  require 
acciuate  disclosure  of  material  product 
information  in  a  standardized  format. 
Many  of  these  disclosures  are  required 
by  the  Textile  Act.  See  15  U.S.C.  70(b). 
The  disclosure  requirements  assist 
consumers  in  making  informed 
purchasing  decisions. 

The  Rl9gulations  also  reqiiire 
manufacturers  and  marketers  who 
substitute  labels  (e.g.,  resellers)  to 
maintain  records,  invoices,  and  other 
documents  which  reflect  the  bases 
relied  upon  in  making  fiber  content  and 
country  of  origin  disclosures.  These 
recordkeeping  requirements  are 
specifically  mandated  by  the  Textile 
Act.  See  15  U.S.C.  70d.  The 
recordkeeping  requirements  assist  the 
Commission  in  enforcing  the 
Regulations. 

The  Regulations  also  contain  a 
petition  procedure  for  requesting  the 
establishment  of  generic  names  for 
textile  fibers.  The  information  submitted 
is  used  by  the  FTC  to  determine 
whether  the  petition  shoiild  be  granted. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  50  hours  relating  to 
procedures  for  requesting  the 
establishment  of  generic  names  for 
textile  fibers  (control  number  3084- 
0047).  The  FTC  is  seeking  approval  to 
add  1,291,000  hours  for  recordkeeping 
requirements,  which  are  statutorily 
required.  The  FTC  is  also  seeking  to  add 
14,209,000  hours  relating  to  disclosure 
requirements,  for  a  total  biutlen  estimate 
of  15,500,000  hours. 

Recordkeeping:  Approximately  30,000 
textile  firms  retain  required  records  at 
an  average  burden  of  43  hours  per  year. 
Disclosures:  Approximately  40,000 
textile  firms  make  disclosures  for 
9,300,000,000  covered  products  at  an 


average  burden  of  5.5  seconds  per  item. 
Petitions:  Approximately  1  textile  firm 
submits  1  petition  per  year  at  an  average 
bimlen  of  50  hours. 

8.  Wool  Products  Labeling  Act.  The 
Wool  Products  Labeling  Act,  15  U.S.C. 
68  et  seq.  ("Wool  Act"),  prohibits 
misbranding  of  wool  products.  The 
Wool  Act  Regiilations,  16  CFR  part  300. 
reqvure  accurate  disclosure  of  material 
information  about  wool  products. 
including  fiber  content  and  country  of 
origin  disclosures.  Many  of  these 
disclosures  are  mandated  by  the  Wool 
Act.  See  15  U.S.C.  68b.  The  disclosure 
requirements  assist  consumers  in 
making  informed  purchasing  decisions. 

The  Regulations  also  requue 
manufacturers  and  other  marketers  of 
covered  products  to  maintain  records 
that  support  both  claims  made  on  labels 
and  invoices  and  savings 
representations.  These  recordkeeping 
requirements  are  specifically  mandated 
by  the  Wool  Act,  see  15  U.S.C.  68d,  and 
assist  the  Commission  in  enforcing  the 
Reflations. 

The  Regulations  also  contain  a 
procediue  for  filing  a  petition 
concerning  whether  or  not 
representations  of  the  fiber  content  of  a 
class  of  articles  are  commonly  made,  or 
whether  or  not  the  textile  content  of 
certain  products  is  insignificant  or 
inconsequential.  The  information 
submitted  is  used  by  the  FTC  to 
determine  whether  the  petition  should 
begranted. 

^timate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  50  hours  relating  to 
recordkeeping  provisions  (control 
number  3084-0047).  The  FTC  is  seeking 
to  adjust  its  ciirrent  recordkeeping 
burden  estimate  to  191,000  hours  for 
these  requirements,  which  are 
statutorily  Required,  and  to  add 
2,100,000  hours  relating  to  disclosure 
requirements,  for  a  new  burden  estimate 
of  2, 29 1,000  hours. 

Recordkeeping:  Approximately  15,000 
wool  firms  retain  records  at  an  average 
burden  of  12.73  hours  per  firm. 
Disclosures:  Approximately  20,000  wool 
firms  make  disclosures  on  1,375,000,000 
covered  products  at  an  average  burden 
of  5.5  seconds  per  item.  Petitions: 
Approximately  1  wool  firm  submits  1 
petition  per  year  at  an  average  burden 
of  50  houre. 

9.  Fur  Products  Labeling  Act.  The  Fur 
Products  Labeling  Act,  15  U.S.C.  69 
("Fur  Act"),  prohibits  misbranding  and 
false  advertising  of  fur  products.  Vie 
Fur  Products  Regulations,  16  CFR  part 
301,  which  implement  the  Fiu  Products 
Labeling  Act,  require  accurate 
disclosure  of  material  information  about 
fur  products,  including  the  fur  content 
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and  the  country  of  origin.  Many  of  these 
disclosures  are  mandated  by  the  Fui 
Act.  See  15  U.S.C.  69b.  The  disclosure 
recniirements  assist  consiuners  in 
mudng  informed  piuchasin^  decisions. 

The  Regulations  also  require 
manufacturers  and  dealers  in  fur 
products  to  retain  records  to  support 
claims  made  on  labels  and  to  support 
representations  made  in  advertisements. 
The  recordkeeping  requirements  are 
specifically  mandated  by  the  Fur  Act. 
see  15  U.S.C.  69e,  and  assist  the 
Commission  in  enforcing  the 
Regulations. 

The  Regulations  also  provide  a 
procediu«  for  exemption  from  certain 
disclosure  provisions  imder  the  Act. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  ciuront  OMB 
approval  for  50  hotus  relating  to 
recordkeeping  provisions  (control 
number  3084-0047).  The  Commission  is 
seeking  approval  to  adjust  its  current 
recordkeeping  burden  for  these 
requirements,  which  are  statutorily 
required,  to  59,000  hours  and  to  add 
78,500  houra  relating  to  disclosure 
requirements,  for  a  total  biuden  estimate 
of  137,600  hours. 

Recordkeeping:  Approximately  7,500 
manufacturers  and  retailera  retain 
records  at  an  average  burden  of  48  hoiu« 
for  manufacturers  and  12  hoiu^  for 
retailere.  Disclosures:  Approximately 
1,600  fur  firms  disclose  information  at 
an  average  biutlen  of  1  hour  per  firm. 
Petitions:  Approximately  1  fur  firm 
submits  1  petition  per  year  at  an  average 
burden  of  50  hours. 

10.  The  Appliance  Labeling  Rule,  16 
CFR  part  305,  estabUshes  testing, 
reporting,  recordkeeping,  and  labeling 
requirements,  for  manufacturers  of 
certain  appliances  in  disclosing  and 
advertising  information  relating  to 
energy  consumption  of  water  usage.  The 
Rule's  testing  and  disclosure 
requirements  assist  consumers  in 
comparing  the  enei^  efficiency  or 
consiunption  of  competing  products. 
The  Rule  also  requires  manufacturers  to 
submit  relevant  data  regarding  energy  or 
water  usage  in  connection  with  the 
products  they  manufacture.  The 
Commission  uses  this  data  to  compile 
the  ranges  of  comparability  for  covered 
appliances  for  publication  in  the 
Federal  Register.  In  addition,  the 
submissions  may  be  used  for 
comparison  purposes  in  enforcement 
actions  involving  alleged  misstatements 
on  labels  or  in  advertisements. 

The  Rule  also  requires  manufacturers 
to  keep  records  of  test  data  to  derive 
information  included  on  the  labels.  The 
records  may  be  requested  and  used  by 
the  Commission  for  enforcement 
puipoaes. 


All  of  the  requirements  discussed 
above  are  specifically  imposed  by  the 
Energy  Policy  and  Conservation  Act  of 
1995.  See,  e.g.,  42  U.S.C.  6296(a);  42 
U.S.C.  6294(c)(1)(A):  42  U.S.C 
6296(b)(4):  and  42  U.S.C.  6296(b)(2). 

Estimate  of  Information  Collection 
Burden.  The  FTC  seeks  approval  of 
2,600  hours  for  these  recordkeeping  and 
reporting  provisions,  which  are 
statut(»ily  imposed,  and  923,400  houn 
for  these  disclosure  provisions,  which 
are  also  statutorily  imposed,  for  a  total 
burden  estimate  of  926,000  houre. 

The  Rule  contains  a  wide  variety  of 
recordkeeping  and  disclosure 
requirements.  The  number  of  regulated 
entities  and  the  estimated  amount  of 
time  necessary  to  comply  with  each 
requirement  varies  widely  according  to 
the  specific  provisions  of  each 
requirement.  For  example,  the  test 
procedure  for  dishwashers  requires  an 
estimated  2  hours  for  each  of  70  basic 
models  for  a  total  burden  of  140  houre. 
On  the  other  hand,  the  test  procedure 
for  central  air  conditioners  requires  an 
estimated  burden  of  24  hours  multiplied 
by  2  units  tested  for  each  of  1,500  basic 
models  for  a  total  burden  of  72,000 
houn.  

11.  The  Fuel  Rating  Rule,  16  CFR  part 
306,  establishes  standard  procedures  for 
determining,  certifying  and  disclosing 
the  octane  rating  of  automotive  gasoline 
and  the  automotive  fuel  rating  of 
alternative  liquid  automotive  fuel. 
These  requirements  are  specifically 
mandated  by  the  Petroleum  Marketing 
Practices  Act.  See  15  U.S.C.  2822(a>-(c). 
The  fuel  rating  determination, 
certification  and  labeling  requirements 
establish  a  framework  that  provides 
consumen  with  reliable,  comparable, 
and  readily  available  information  about 
the  fuel  ratings  of  similar  types  of  fuel. 

The  Rule  also  requires  refiners, 
producers,  importers,  distributors  and 
retailers  to  retain  records  of  delivery 
tickets,  letters  of  certification  or  tests 
upon  which  automotive  fuel  ratings  are 
based.  The  primary  purpose  of  the 
Rule's  recordkeeping  requirements  is  to 
preserve  evidence  of  automotive  fuel 
rating  certffication  for  enforcement 
purposes. 

Estimate  of  Information  Collection 
Burden.  The  FTC  has  current  OMB 
approval  for  19,000  hours  relating  to 
recordkeeping  provisions  (control 
number  3084-0068).  The  FTC  is  seeking 
approval  to  add  24,000  burden  houre  for 
disclosure  requirements,  which  are 
specifically  required  by  statute,  for  a 
total  burden  of  43,000  houre. 

Recordkeeping:  Approximately  24,000 
automotive  fuel  industry  members 
retain  records  at  an  average  annual 
burden  of  6  minutes  per  industry 


member.  Disclosures:  Approximately 
190,000  automotive  fuel  industry 
membere  make  required  disclosures  at 
an  average  annual  burden  of  1  hour  per 
industry  member. 

12.  The  Alternative  Fuel  Rule,  16  CFR 
part  309,  establishes  uniform  labeling 
requirements  for  alternative  fuels  and 
alternative  fueled  vehicles.  These 
disclosures  provide  consumers  with 
reliable  and  comparable  information 
about  the  fuel  ratings  of  similar  types  of 
fuel  and  alternative  fueled  vehicles.  The 
Rule  also  requires  affected  entities  to 
retain  records  relating  to  representations 
made  about  fuel  ratings  for  non-liquid 
alternative  fuels  and  estimated  cruising 
ranges  and  onission  certification 
standards  for  alternative  fueled  vehicles. 
The  primary  purpose  of  these 
recordkeeping  requirements  is  to 
preserve  evidence  of  compliance  with 
the  Rule. 

Estimate  of  Information  Collection 
Information.  The  Commission  has 
current  OMB  approval  for  159  houre 
relating  to  recordkeeping  provisions 
(control  number  3084-0094).  The 
Commission  is  revising  its 
recordkeeping  burden  fit>m  159  to  189 
burden  hours.  The  Commission  is  also 
seeking  approval  to  add  22,167  burden 
houre  relating  to  disclosure 
requirements,  for  a  new  burden  total  of 
22,400  hours. 

Recordkeeping:  Approximately  1,658 
automotive  fiiel  industry  membere 
retain  records  at  an  average  annual 
burden  of  6  minutes  per  industry 
member.  Disclosures:  These 
requirements  vary  according  to  the  type 
of  disclosure  required  and  the  membere 
of  the  automotive  fuel  industry  affected. 
For  example,  approximately  350 
industry  members  are  affected  by  the 
fuel  rating  certification  requirements  for 
non-liquid  alternative  fuels  at  an 
estimated  annual  burden  of  24  houre  per 
industry  member  for  a  total  burden  of 
8,400  houre.  The  burden  for  the  same 
industry  membere  to  make  a  fuel  rating 
determination  is  estimated  at  2  houre 
per  industry  member  for  a  total  burden 
of  700  houre. 

13.  The  "900"  Number  Rule.  16  CFR 
part  308,  establishes  requirements  for 
advertising  and  operating  pay-per-call 
services.  The  Rule  also  establishes 
procedures  for  billing  and  collecting 
charges  for  these  services.  The  primary 
purpose  of  the  Rule  is  to  assist  in 
preventing  unfair  and  deceptive  acts  or 
practices  by  ensuring  that  consumen 
are  informed  of  cost  and  other  material 
information  prior  to  calling  900 
numben;  to  provide  consumen  with 
adequate  billing  information  subsequent 
to  calling  900  numben;  and  to  estabUsh 
a  mechanism  for  disputing  charges  for 
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900  number  calls.  The  advertising, 
preamble,  and  billing  statement 
disclosures  are  specifically  mandated  by 
the  Telephone  Disclosure  and  Dispute 
Resolution  Act.  15  U.S.C.  5701  et  seq. 
("TDDRA").  The  TDDRA  also  requires 
the  rules  under  the  billing  dispute 
resolution  portion  of  the  Rule  to  be 
substantially  similar  to  the  requirements 
imposed  xmder  the  Truth-in-L«nding 
Act  and  Fair  Credit  Billing  Acts.  15 
U.S.C.  5721(a)(2). 

In  addition,  any  common  carrier  who 
provides  telecommunication  services  to 
a  provider  of  pay-per-call  services  is 
required  to  provide  the  Commission 
with  financial  information  and  other 
records  relating  to  the  arrangement.  This 
requirement  assists  in  the  enforcement 
of  the  Rule  by  permitting  the 
Commission  to  obtain  information  from 
telephone  companies  that  provide 
transmission  services  to  900  number 
providers. 

Estimate  of  Information  Collection 
Burden.  The  FTC  seeks  approval  for  125 
burden  hours  relating  to  reporting 
requirements  and  3,241,000  burden 
hours  relating  to  disclosure 
requirements,  for  a  total  burden  estimate 
of  3,241,200. 

Reporting:  Approximately  25  common 
carriers  make  records  available  to  the 
Commission  at  an  average  burden  of  5 
hours  per  submission.  Disclosures: 
Approximately  20,000  information 
providers  place  approximately  3 
advertisements  per  year  at  an  average 
burden  of  1  hour  per  provider. 
Approximately  60,000  pay-per-call 
services  are  required  to  make 
disclosures  in  \he  preamble  at  an 
average  burden  of  10  hours  for  each 
preamble.  Approximately  20,000 
information  providers  ai«  required  to 
ensure  that  disclosuires  appear  on  each 
billing  statement  at  an  average  biuden 
estimate  of  12  hours  per  provider. 

14.  The  Care  Labeling  Rule,  16  CFR 
part  423,  requires  manufacturers  and 
importers  to  attach  a  permanent  care 
label  to  all  covered  textile  clothing. 
Also,  manufacturers  and  importers  of 
piece  goods  used  to  make  textile 
clothing  must  provide  the  same  care 
information  on  the  end  of  each  bolt  or 
roll  of  fabric.  These  labels  disclose 
information  about  washing  or  dry 
cleaning  the  apparel  or  fabric.  These 
requirements  assist  consumers  in 
making  purchasing  decisions  and  in 
deciding  what  method  to  use  to  clean 
their  apparel.  Professional  cleaners  also 
use  this  information  to  clean  apparel  in 
a  manner  that  avoids  damage  to  the 
garment.  The  Rule  also  provides  a 
procedure  whereby  a  member  of  the 
industry  may  petition  the  Commission 
for  an  exemption  for  products  that  are 


claimed  to  be  harmed  in  appearance  by 
the  requirement  for  a  permanent  label. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
a  burden  estimate  of  3,985,000  hours 
relating  to  disclosure  requirements. 

Disclosures:  Approximately  25,000 
apparel  manufactiuers  and  importers 
make  disclosiires  at  an  average  burden 
of  159  hours  per  company  per  year. 
Petitions:  Only  1  petition,  subsequently 
withdrawn,  has  been  filed  in  recent 
years.  An  estimated  50  hours  for 
preparing  a  petition  has  been 
incorporated  into  the  hours  calculated 
for  disclosure  requirements.  

15.  The  Negative  Option  Rule,  16  CFR 
part  425,  establishes  disclosure 
requirements  for  sellers  who  use 
negative  option  plans.  Negative  option 
plans  require  the  consimier  to 
affirmatively  decline  an  offer  of 
merchandise  or  else  have  the 
merchandise  shipped  automatically. 
The  Rule  requires  sellers  of  these  plans 
to  disclose  the  material  terms  of  the 
plan  and  cancellation  procedures  in 
promotional  materials.  This  information 
allows  consumers  to  weigh  the  benefits 
and  burdens  of  negative  option  plans. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
a  burden  estimate  of  15,500  hours 
relatine  to  disclosiue  requiremeuts. 

Disclosures:  Approximately  124 
negative  option  plan  providers  comply 
with  disclosure  requirements  at  an 
average  burden  of  125  hours  per 
company. 

16.  The  Amplifier  Rule,  16  CFR  part 
432,  establishes  requirements  for 
disclosing  power  output  specifications 
in  advertising.  The  Rule  also  specifies 
test  conditions  to  be  used  to  obtain  this 
information.  Consumers  use  the 
information  to  make  comparisons 
among  the  types  and  brands  of  audio 
equipment. 

Estimate  of  Information  Collection 
Biuden.  The  FTC  is  seeking  approval  Ux 
a  biuden  estimate  of  2,700  hours 
relating  to  disclosure  requirements. 

Disclosures:  Approximately  300  new 
products  must  be  tested  annually  at  an 
average  burden  of  1  hour  per  product. 
Approximately  1200  magazine 
advertisements  appear  each  year  for  an 
average  burden  of  2  hours  per 
advertisement. 

1 7.  The  Mail  Order  or  Telephone 
Merchandise  Rule,  16  CFR  part  435. 
requires  mail  or  telephone  order 
merchants  to  substantiate  any  shipment 
representation;  to  notify  the  consumer 
of,  and  obtain  consent  for,  any  shipment 
delay;  and  to  make  prompt  and  fiill 
refunds  when  the  consumer  exercises  a 
cancellation  option  or  the  merchant  is 
unable  to  meet  the  Rule's  other 


requirements.  The  disclosure 
requirements  ensure  that  consumers  are     ( 
provided  with  reliable  shipment 
information  in  the  solicitation  of  mail  or 
telephone  order  sales  and  in 
notifications  of  delays  in  shipment. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
a  burden  estimate  of  16,213,300  burden 
hours  relating  to  disclosure 
requirements. 

Disclosures:  Approximately  70,560 
mail  and  telephone  order  merchants 
make  required  disclosures  at  an  average 
burden  of  230  hours  per  merchant  per 
year. 

18.  The  Franchise  Rule,  16  CFR  part 
436,  requires  fi-anchisors  and  franchise 
brokers  to  furnish  a  disclosure 
document  to  prospective  franchisees 
prior  to  sale.  This  document  contains 
information  on  20  subjects  relating  to 
the  franchisor,  the  franchisor's  business, 
and  the  nature  of  the  proposed  franchise 
relationship.  Franchisors  must  also 
disclose  additional  information  if  they 
make  any  claim  about  actual  or 
potential  sales,  income,  or  profits  for  a 
prospective  franchisee.  These 
disclosures  assist  consumers  in  making 
informed  investment  decisions  and 
otherwise  verifying  the  representations 
of  the  franchisor. 

Estimate  of  Information  Collection         " 
Burden.  The  FTC  is  requesting  approval 
for  an  estimated  burden  of  36.200  hours 
relating  to  disclosure  requirements. 

Disclosures:  Approximately  3.613 
fianchisors  and  franchise  brokers  make 
required  disclosures  at  an  average 
burden  of  10  hours  per  firm. 

19.  The  Used  Car  Rule.  16  CFR  part 
455,  requires  used  car  dealers  to 
disclose  information  about  warranty 
coverage,  if  any,  and  the  mechanical 
condition  of  used  cars  on  a  one  page, 
two-sided  Buyers  Guide,  which  must  be 
placed  in  the  window  of  the  car.  This 
information  allows  consumers  to  make 
informed  purchasing  decisions  by 
evaluating  whether  a  warranty  is 
offered,  the  terms  of  the  warranty,  and 
the  condition  of  the  car. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  requesting  approval 
for  an  estimated  burden  of  2,304.100 
hours  relating  to  disclosure 
requirements. 

Disclosures:  Approximately  80,000 
used  car  dealers  make  required 
disclosures  at  an  average  burden  of  29 
hours  per  dealer. 

20.  The  R- Value  Rule,  16  CFR  part 
460,  requires  that  manufactiuers  and 
sellers  disclose  the  R-value  (degree  of 
resistance  to  the  flow  of  heat)  of  a  home 
insulation  product  prior  to  sale.  This 
information  is  a  measure  of  how  well 
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the  product  will  perform  as  an  insidator 
and  allows  consumers  to  compare 
products  and  make  cost-effective 
decisions  about  purchasing  home 
insulation  products. 

The  Rule  also  requires  home 
insulaticm  manufacturers  and 
laboratories  to  maintain  records  of  tests 
conducted  to  determine  the  R-value  of 
each  insulation  product.  Sellers  who 
make  representations  concerning  fuel  or 
energy  cost  savings  are  required  to 
maintain  records  to  substantiate  these 
claims.  These  recordkeeping 
requirements  assist  the  Commission  in 
enfordng  the  Rule. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  requesting  approval 
for  an  estimated  burden  of  366,056 
hours  relating  to  disclosure 
requirements  and  275  hours  relating  to 
recordkeeping  requirements,  for  a  total 
estimated  burden  of  366,400  hours 
(rounded). 

Disclosures:  150  manufacturers,  1.500 
installers,  137,000  new  home  sellers, 
and  25.000  retailers  make  disclosures  at 
an  average  burden  of  23  hours  for 
manufactiuers,  20  hours  for  installers,  2 
hours  for  new  home  sellers,  and  2  hours 
for  retailers.  Recordkeeping:  150 
manufacturers  and  1.500  installers  keep 
records  at  an  annual  average  burden  of 
1  hour  per  manufacturer  and  5  minutes 
per  installer. 

21.  The  Fair  Packaging  and  Labeling 
Act.  15  U.S.C.  1450.  ("FPLA")  was 
enacted  to  eliminate  consumer 
deception  concerning  product  size 
representations  and  package  content 
information.  The  Regulations  which 
implement  the  FPLA.  16  CFR  part  500, 
establish  requirements  for  the  manner 
and  form  of  labeling  consumer 
commodities.  Section  4  of  the  FPLA 
specifically  requires  packages  or  labels 
to  be  marked  with:  (1)  A  statement  of 
identity.  (2)  a  new  quantity  of  contents 
disclosure,  and  (3)  the  name  and  place 
of  business  of  a  company  that  is 
responsible  for  the  product. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
an  estimated  burden  of  12,000,000 
hours  relating  to  disclosure 
requirements. 

Recordkeeping:  Most  of  the  records 
that  manufacturers,  packagers, 
distributors,  and  retailers  of  consumer 
commodities  are  required  to  retain 
would  otherwise  be  kept  in  the  normal 
course  of  business.  Disclosures: 
Approximately  1,200,000 
manufacturers,  packagers,  distributors, 
and  retailers  of  consumer  commodities 
make  disclosures,  most  of  which  are 
statutorily  required,  at  an  average 
burden  of  10  hours  per  company. 


22.  The  Ccmsimier  Product  Warranty 
Rule.  16  CFR  part  701.  provides  that, 
where  written  warranties  are  provided, 
the  warranties  must  disclose  certain 
material  facts  regarding  their  terms  and 
conditions.  The  purpooc  of  the  Rule  is 
to  prevent  deception  by  providing 
consumers  with  information  to  assess 
written  warranty  terms. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
an  estimated  burden  of  34.000  burden 
houre  associated  with  these  disclosure 
requirements. 

Disclosures:  Approximately  4.241 
warrantors  of  products  make  required 
disclosures  at  an  average  burden  of  8 
hours. 

23.  The  Pre-Sale  Availability  Rule.  16 
CFR  part  702,  requires  that  the  terms  of 
written  warranties  for  consumer 
products  be  made  available  to 
consumers  prior  to  purchase. 
Manufacturers  are  required  to  provide 
materials  sufficient  for  retailers  to  meet 
their  obligations.  The  Rule  also  contains 
requirements  for  disclosing  the 
availability  of  warranty  information  in 
catalogues  and  door-to-door  sales. 

Estimate  of  Information  Collection 
Burden.  The  FTC  is  seeking  approval  for 
an  estimated  burden  of  2,759,700  hours 
associated  with  these  disclosure 
requirements. 

Disclosures:  Approximately  422.100 
small  retailers.  6.552  large  retailers. 
4.095  small  manufacturers,  and  146 
large  manufacturers  make  required 
disclosures  at  an  average  burden  of  6 
hours  for  small  retailers.  26  hours  for 
large  retailers.  12  hours  for  small 
manufacturers,  and  52  hours  for  large 
manufacturers. 

24.  The  Informal  Dispute  Settlement 
Procedures  Rule,  16  CFR  part  703, 
provides  for  disclosures  in  warranties 
when  warrantors  ofiier  dispute 
settlement  resolution  procedures  in  a 
written  consumer  product  warranty. 
The  Rule  also  provides  for  dispute 
resolution  information  to  be  provided  to 
consumers  upon  request.  The  disclosure 
requirements  allow  consumers  to  be 
fuUy  informed  regarding  the  warranty's 
dispute  settlement  procedures. 

The  Rule  also  requires  affected 
entities  to  retain  individual  records  for 
each  dispute;  indexes  that  categorize 
disputes  by  product  model,  and  show 
the  extent  to  which  the  warrantor  has 
abided  by  decisions  of  the  resolution 
process;  and  statistical  summaries  that 
classify  disputes  according  to  various 
status  and  final  disposition  categories. 

Affected  entities  must  conduct  an 
annual  audit  of  their  dispute  resolution 
procedures  and  submit  a  report  to  the 
Commission.  These  requirements  assist 
the  Commission  in  enforcing  the  Rule. 


Estimate  of  Information  Collection 
Burden.  The  FTC  is  requesting  approval 
for  an  estimated  burden  of  500 
disclosure  hours  and  6,456 
recordkeeping  hours,  for  a  total  burden 
estimate  of  7,000  hours  (rounded). 

Disciosures;  Approximately  2 
warrantors  who  onier  informal  dispute 
settlement  procedures  make  required 
disclosures  at  an  average  burden  of  250 
hours.  Recordkeeping:  Approximately  2 
warrantors  who  offer  informal  dispute 
settlement  procedures  make  required 
disclosures  at  an  average  burden  of 
3,228  hours. 

25.  FTC  Administrative  Activities. 
These  information  collection  requests 
constitute  administredve  or  procedural 
matters.  Each  specifies  information  to  be 
submitted  voluntarily  to  the 
Commission  by  persons  who  wish  to  do 
business  with  or  receive  some  benefit 
bom  the  agency.  Because  of  the  limited 
burden  imposed,  these  requests  for 
OMB  approval  have  been  combined  into 
a  single  item.  These  requests  relate  to: 
(1)  FTC  procurement  activities;  (2)  the 
docimient  order  form  used  by  the  FTC 
public  reference  branch;  (3)  applications 
and  notices  to  the  Commission;  and  (4) 
rules  governing  claims  under  the  Equal 
Access  to  Justice  Act. 

The  FTC  seeks  to  modify  item  (3)  to 
include  applications  and  notices  to  the 
Commission  contained  in  other  rules 
(generally  in  Parts  I,  n,  and  IV  of  the 
Commission's  rules  of  practice)  that 
may,  or  may  not,  constitute  the 
"collection  of  information."  See,  e.g.,  16 
CFR  4.8(e)  (requests  for  a.yraiver  of  costs 
for  obtaining  Commission  records). 
Because  these  provisions  are  generally 
imposed  during  the  conduct  of  federal 
criminal,  dvil,  or  administrative  action 
with  respect  to  a  specific  party  they 
would  normally  not  be  covered  by  the 
PRA.  See  5  CFR  1320.22.  Any 
requirements  that  are  not  imposed  in 
this  context  are  extremely  rare,  and  the 
de  minimis  burden  associated  with 
them  can  be  easily  incorporated  into  the 
50  burden  hours  already  requested  in 
this  section. 

The  FTC  is  also  requesting  approval 
to  delete  three  cQrrently  approved 
requests  from  item  (3)— the  procedure 
for  establishing  generic  names  under  the 
Textile  Act  R^ulations  and  the 
procedures  for  certain  exemptions 
under  the  Wool  and  Fur  Act 
Regulations.  The  FTC  has  prepared 
separate  submissions  for  these 
regulations.  See  item  numbers  7,  8  &  9, 
infra.  In  1993,  the  total  burden  estimate 
for  the  Textile,  Wool,  and  Fur  Act 
Regulations  was  approximately  50 
hours.  Even  though  the  FTC  has  deleted 
these  hours,  the  total  burden  associated 
with  item  (3)  has  not  changed  because 
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of  the  additional  hours  associated  with 
the  new  request  for  clearance  of  notices 
and  applications  to  the  Conunission. 
Estimate  of  Infonnation  Collection 
Burden.  The  FTC  is  requesting  an 
estimated  burden  of  2,300  hours 
(rounded)  relating  to  administrative 
activities.  This  figure  is  unchanged  from 
the  Commission's  ciurent  approval 
(control  number  3684-0047).  Various 
states,  companies,  and  individuals  make 
requests  pursuant  to  this  item  for  a  total 
burden  of  2,300  hoiurs. 
Beniunin  I.  Bemun, 
Acting  Secretary. 
(FR  Doc  9S-21165  Filed  8-24-95;  8:45  am] 

MLUNo  ooot  ano-«i-M 


[DI(tC-3589] 

David  Qraen,  M.D.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AQENCY:  Federal  Trade  Conunission. 
action:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
individual  doing  business  as  The 
Varicose  Vein  Center  from  making 
various  representations  about  any  vein 
treatment  or  cosmetic  surgery  procedure 
he  markets  in  the  future  unless  he 
possesses  competent  and  reliable 
scientific  evidence  to  substantiate  the 
claims. 

DATES:  Complaint  and  Order  issued  June 
23, 1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kelly  or  Sondra  Mills,  FTC/H- 
200,  Washington.  D.C.  20580.  (202)  326- 
3304  or  326-2673. 

SUPPI^MENTARY  INFORMATION:  On  Friday, 
April  14. 1995,  there  was  pubhshed  in 
the  Federal  Register,  60  FR  19065.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  David  Green, 
M.D.,  for  the  purpose  of  soUciting 
pubUc  comment.  Inter^ted  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 


in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  InterpreU 
or  applies  sec  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45.  52) 

Benjamin  I.  Bennan, 

Acting  Secretary. 

[FR  Doc.  95-21164  Filed  S-24-95;  8:45  am] 

BN.IJNQ  COOC  tTMMH-M 


[DM.C-3590] 

European  Body  Concepts,  Inc.,  et  ai.; 
Prohibited  Trade  Practices,  and 
Affirmative  Conrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
corporation  and  its  president  from 
making  false  and  unsubstantiated  claims 
that  their  body  wrap  causes  weight-loss; 
eliminates  ceUulite;  and  is  completely 
safe  for  all  users.  In  addition,  it  requires 
that  pnnninent  safety  warnings  be  given 
to  customers. 

DATES:  Complaint  and  Order  issued  Jime 
23. 1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Warder,  FrC/S-4002, 
Washington.  DC  20580.  (202)  326-3048. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  April  11, 1995,  there  was 
published  in  the  Federal  Register,  60  FR 
18406,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Eiut)pean 
Body  Concepts,  Inc.,  et  al..  for  the 
piupose  of  soliciting  pubUc  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jiuisdictioiud  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C.  46.  InterpreU 
or  applies  sec  5. 38  Stat.  719,  as  amended; 
15  U.S.C.  45,  52) 

Benjamin  I.  Barman, 

Acting  Secretary. 

[FR  Doc.  95-21163  Filed  8-24-95;  8:45  am] 

BiujNQ  COM  •no-ei-M 


[DM.C-3S92] 

Reebok  International  Ltd,  et  al.; 
Prohibited  Trade  Practlcea,  and 
Affirmative  Correcthw  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Massachusetts  corporation  and  its 
subsidiary  bom  fixing,  controlling  or 
maintaining  the  resale  prices  at  which 
any  dealer  may  advertise,  promote,  offer 
for  sale  or  sell  any  Reebok  or  Rockpoit 
product.  The  consent  order  also 
prohibits,  for  a  period  of  ten  years,  the 
respondents  from  enforcing  or 
threatening  suspension  or  termination 
of  a  dealer  that  sells  or  advertises  a 
product  below  a  resale  price  designated 
by  Reebok  or  Rockport. 

DATES:  Complaint  and  Order  issued  July 
18, 1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Baer,  FTC/H-374.  Washington. 
D.C.  20580.  (202)  326-2555  or  Michael 
Bloom,  New  York  Regional  Office, 
Federal  Trade  Commission,  150  William 
St..  Suite  1300.  New  York.  N.Y.  10038. 
(212) 264-1207. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday.  May  11, 1995.  there  was 
pubhshed  in  the  Federal  Register.  60  FR 
25227.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Reebok 
International  Ltd.,  et  al.,  for  the  purpose 
of  soliciting  pubUc  conunent.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jtuisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  6. 38  StaL  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C  45) 

Ben|amin  L  Bentnan, 

Acting  Secretary. 

(FR  Doc.  95-21162  Filed  8-24-95;  8:45  am] 

BNJJNQ  CODE  mO-OI-M 


'  Copie*  of  the  complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Refarenca  Branch.  H-130, 6th  Street  ft  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C  20580. 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  i'ublic 
Reference  Branch,  H-130,  6th  Street  ft  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 


<  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Starek's  statement  are 
available  bom  the  Commission's  Public  Reference 
Branch,  H-130, 6th  Street  ft  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C  20S8a 
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Detroit  Auto  Deelere  Association,  Inc., 
•t  al.;  Prohibited  Trade  Practicee  and 
Affinnative  Corrective  Actions 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Modified  Final  Order. 


r:  This  order  modifies  an  earUer 
Commission  order  to  require,  for  one 
year,  that  the  automobile  dealership  and 
dealership  owner  respondents  involved 
in  the  ptfoceeding  open  their  showrooms 
for  a  minimum  of  64  hours  per  week,  or, 
at  their  option,  to  maintain  minimum 
hours  of  operation  of  an  average  of  ten 
and  one  half  hours  per  day  on 
weekdays,  plus  a  minimum  of  eight 
hours  on  Saturdays.  In  addition,  the 
Commission  modifies  Part  Vn.D  of  the 
Final  Order,  fcsued  in  1969,  by  changing 
from  30  days  to  60  days  the  time  period 
within  which  the  dealership  association 
respondent  must  investigate  and  resolve 
allegations  that  association  members 
have  violated  by-laws,  rules,  or 
regulations  affected  by  the  order. 
DATES:  Final  order  issued  February  22, 
1989.  Modified  final  order  issued  Jime 
20. 1995.1 

POR  FtmnCR  INFORMATION  CONTACT: 
Ernest  Nagata,  FTC/H-394,  Washington, 
D.C.  20580.  (202)  326-2714. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Detroit  Auto  Dealers 
Association,  Inc.,  et  al.  The  prohibited 
trade  practices  and/or  corrective  actions 
as  set  forth  at  54  FR  14337,  are  changed 
in  part. 

(Sec.  6, 38  Stat  721;  IS  U.S.C  46.  InterpreU 
or  applies  tec  5,  38  Stat.  719,  at  amended; 
15  U.S.C.  45) 
tL 


Acting  Secretary. 

(FR  Doc.  95-21161  Filed  ft-24-«S;  8:45  am) 
'  MJJM  OOOf  STM-ai-M 


DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

cennrs  lor  uieeaee  mnisui  ana 
PrevenHen  (CDC) 

Advisory  Comniltlee  on  OMWhood 
Lead  PolaonInQ  PrsventiON:  Meetinf 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Cuatet  for 
Environmental  Health  (NCEH)  of  the 
CentOTS  for  Disease  Control  and 


Prevention  (CDC)  announces  the 
following  committee  meeting. 

Name:  Advisory  Committee  on  Childhood 
L«ad  Poisoning  Prevention. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
September  12, 1995;  8:30  ajiL-12  noon, 
September  13, 1995. 

Place:  Holiday  Inn  Atlanta — Peachtree 
Comers,  6050  Peachtree  Industrial 
Boulevard,  NW,  Norcross,  Georgia  30071. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Supplementary  Information:  In  October 
1991  die  Secretary  of  Health  and  Human 
Services  released  the  CDC  policy  statement 
"Preventing  Lead  Poisoning  in  Young 
Children."  This  statement  is  used  by 
pediatricians  and  lead  screening  programs 
throughout  the  United  States,  and  great 
progress  has  been  made  in  implementing  the 
statement.  Copies  of  this  statement  may  ba 
requested  from  tlie  contact  person  listMl 
below. 

Matters  to  be  Diacuaaed 

Since  the  release  of  this  statement, 
new  data  have  become  available  and 
some  information  gaps  have  been 
identified.  The  Committee  will  continue 
to  discuss  issues  related  to  revising  the 
statement,  particxilarly  the  blood  lead 
screening  ^delines. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Persons  wishing  to  make  written 
comments  regarding  additions  or 
changes  to  the  statement  should  provide 
such  written  comments  to  the  contact 
person  no  later  than  September  5, 1995. 

Opportimities  will  be  provided  during 
the  meeting  for  oral  comments. 
Depending  on  the  time  available  and  the 
number  of  requests,  it  may  be  necescary 
to  limit  the  time  of  each  presenter. 

Contact  Person  for  More  Information: 
Barbara  Nelson,  Program  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division 
of  Environmental  Hazards  and  Health 
EffecU,  NCEH,  CDC,  4770  Buford 
Highway,  NE.  (F42),  AtlanU.  Georgia 
30341-3724,  telephone  404/44»-7330, 
FAX  404/486-7335. 

Dated:  Ai^st  17, 1995. 
CaraiyB ).  Kwaell. 

Director,  Maruigement  Aimlysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-21136  Filed  8-24-95;  8:45  am) 
MJJMQ  COOf  4MS-ia-M 


NaHonal  Cofnmltlee  on  Vital  and  HeaNh 
SlalMlcs  |NCVHS)  SubconNnWee  on 
>  for  Mnortty  and  Other 
MeeHnQ 


*  Copies  of  the  Oitier  axi  the  Opinion  of  the 
Comniiaion,  arc  available  from  the  Commiuiom'i 
Public  RaineDce  Bfanch.  H-130.  6th  Stre«  and 
PMUuylvania  Avenue.  N.W..  W«aking(OB.  D.C 
20580. 


Pursuant  to  Pub.  L.  92-463,  the 
Natitmal  Center  for  Health  SUtistics 
(NCHS),  Casters  for  Disease  Contrel  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 


Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  8:30  a.m.-4;30  p.m., 
September  28!  1995. 

Place:  Room  503A-529A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 

Status:  Open 

Purpose:  The  subcommittee  will 
investigate  racial  disparities  among  the 
insured  population  and  will  be  briefed 
on  the  status  of  the  Report  to  the 
Assistant  Secretary  on  Socioeconomic 
Status  and  the  Health  of  Americans.  The 
subcommittee  will  review  progress  in 
the  eff(xt  to  improve  racial  and  ethnic 
identification  on  the  Social  Security 
Administration  and  the  Health  Care 
Financing  Administration's 
administrative  records  and  results  from 
the  U.S.  Census  Bureau  studies 
designed  to  evaluate  the  use  of  multi- 
racial categories  in  population  surveys. 

Contact  Person  for  More  Infonnation: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  fit>m  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
CDC,  Room  1100,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville,  MD 
20782,  telephone  301/43&-7050. 

Dated:  August  21, 1905. 
CuekynymamM, 

Director,  MaiMgement  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc  95-21138  FUed  8-24-95;  8:45  aa) 

■HjjM  ooei  4ia3-ia-M 


Food  and  Drug  Administration 
Pec«wtNe.MN-0a71I 

Drug  EjqMTt;  Annmet  (Delaaetron 
Maallale)Tablels  25  mg,  50  mg.  100 
mg,  200  nig 

AODICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
AdministraticHi  (FDA)  is  announcing 
that  Marion  Merrell  Dow  Inc.,  has  filed 
an  ^phcation  requesting  conditional 
approval  for  the  export  of  the  himian 
drug  Anxemet  (dolasstnm  mesilate) 
Tablets  to  France  for  packaging  and 
transshipment  to  the  United  Kingdom. 
AMMiaacS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
Km.  1-23, 12420  Parklawn  Dr., 
RockviUe,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
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human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research,  HFD-310 
Food  and  Drug  Administrati<m,  7520 
Standish  Place,  Rockville,  MD  20855, 
301-594-3150. 

SUPPLEMPITARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Fmieral  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(6)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  fiUng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Marion  Merrell  Dow,  Inc.,  Marion  Park 
Drive.  P.O.  Box  9627,  Kansas  Qty, 
Missoiui  64134-0627,  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Anzemet  (dolasetron  mesilate) 
Tablets  to  France  for  packaging  and 
transshipment  to  the  United  Kingdom. 
Anzemet  is  used  for  the  treatment  of 
nausea  and  vomiting  induced  by  cancer 
chemotherapy,  radiotherapy  and  post- 
operative nausea  and  vomiting.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  August  8, 1995,  which  shall 
be  considered  the  filing  date  for 
ptirposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  E)ockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P-m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  September 
5, 1995,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
infermatioD  durii^  the  30-day  review 
penod. 


This  notice  is  issued  tmder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  802  (21  U.S.C.  382))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  Research  (21 
CFR  5.44). 

Dated:  August  14, 1995. 

Betty  L.  Jones, 

Deputy  Director.  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 

(FR  Doc.  9S-21094  Filed  &-24-95;  8:45  am] 
BILUNQ  COM  41M-01-F 

[DocicMNa  950-0114] 

Medical  Devtcea;  Premarket 
Notification  (510(k))  Practlcea; 
Procedurea/Qood  Manutacturing 
Practicea/CompUance  ProgFam; 
Availability;  CorracUon 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
dociunent  that  announced  the 
availability  of  revisions  to  the  standard 
compliance  program  for  good 
manufacturing  practices  (GMP's) 
(Compliance  Program  7382.830).  The 
document  was  published  in  the  Federal 
Register  of  June  20, 1995  (60  FR  32160). 
The  document  was  published  with  an 
error  in  the  telephone  number  for  CDRH 
Facts  on  Demand.  This  document 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  B.  Steadman,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  Food  and  Drug  Administration, 
2096  Gaither  Rd..  Rockville,  MD  20850, 
301-594-4765. 

SUPPt^MENTARY  INFORMATION:  In  FR  Doc. 
95-14947,  appearing  on  page  32160  in 
the  Federal  Register  of  J\me  20, 1995. 
the  following  correction  is  made: 

In  the  second  coltunn.  ujider  the 
"Addresses"  caption,  in  line  20.  the 
telephone  nimiber  "1-800-899-0281" 
for  CDRH  Facts  on  Demand  is  corrected 
to  read  "1-800-899-0381". 

Dated:  August  17. 1995. 
William  K.  Hubbard, 
Acting  Deputy  Conunissioner  for  Policy. 
(FR  Doc.  95-21095  Filed  8-24-95;  8:45  am] 
■LLMO  COOC  41«0-ei-F 


Office  of  the  Secretary 

Rndhiga  of  SdentMc  Mlaconduct 

agency:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  finrfinga  of  scientific 
misconduct  in  the  following  case: 

Oscar  R.  Rosales,  M.D..  Yale 
University  School  of  Medicine:  On 
Augtist  2, 1995.  ORI  found  that  Oscar  R. 
Rosales,  M.D.,  Assistant  Profiessor  of 
Medicine  (Cardiology)  at  the  Yale 
University  School  of  Medicine, 
committed  scientific  misconduct  by 
plagiarizing  and  intentionally 
misrepresenting  research  in  an 
application  for  Public  Health  Service 
(PHS)  funded  research  supported  by 
grant  application  1  R24  RR053S8-01. 

Dr.  Rceales  has  entered  into  a 
Voluntary  Settlement  Agreement  with 
ORI  in  which  he  has  accepted  ORI's 
findii^  and.  for  the  three  (3)  year  period 
beginning  August  2, 1995,  flas 
voluntarily  a^eed  to: 

(1)  exclude  himself  fix>m  serving  in 
any  advisory  capacity  to  the  PHS. 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant;  and 

(2)  certify  in  every  PHS  research 
application  or  report  that  all 
contributors  to  the  application  or  report 
are  properly  cited  or  otherwise 
acknowledged.  This  certification  must 
be  endorsed  by  an  institutional  official, 
and  the  institution  must  send  a  copy  of 
the  certification  to  ORI. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Director,  Division  of  Research 

Investigations,  Office  of  Research 

Integrity,  5515  Security  Lane,  Suite  700, 

Rockville,  MD  20852. 

LyleW.Bivens, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  95-21093  Filed  8-24-95;  8:45  am] 

BIUMQ  COOE  4110-17-P 


Public  Health  Service 

National  Inatitutea  of  Health;  Propoaed 
Data  Collection  Available  for  Public 
Comment 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH), 
National  Cancer  Institute  (NQ)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project,  call  Sielia 
Hoar  Zahm,  Sc.D.,  Epidemiologist,  at 
(301) 496-9093. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


C 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Shelia 
Hoar  Zahm,  Sc.D.,  National  Cancer 


Institute,  EPN  418, 6130  Executive 
Boulevard,  Rockville.  MD  20892-7364. 
Written  comments  should  be  received 
by  October  24, 1995. 

Proposed  Project:  Pilot  Research  for 
Epidemiologic  Studies  of  Migrant  and 
Seasonal  Farmworkers — New — A  pilot 
study  will  be  conducted  to  evaluate  the 
ability  to  trace  farmworkers  over 
extended  periods  of  time,  to  determine 
cancer  diagnosis  and  treatment  patterns 
among  migrant  and  seasonal 
farmworkers,  and  to  assess  the 
reliability  of  fiaim  work  histories  fiom 


farmworkers  and  from  their  spouses. 
The  information  will  be  used  by  the 
National  Cancer  Institute  to  identify  the 
most  appropriate  study  design,  case 
ascertainment  procedures,  and  exposiue 
assessment  methods  for  a  full-scale 
epidemiologic  study  of  cancer  among 
migrant  and  seasonal  farmworkers. 
Determining  the  feasibility  of  using 
automated  data  collection  techniques  to 
obtain  occupational  histories  from 
farmworkers  will  be  part  of  this  project. 
Burden  estimates  are  as  follows: 


Farrtiworkers  and  families 

Fannworfcer  relatives  of  cancer  patients  .. 

Farrrowjrkers  and  spouses 

Farnrwortcer  Opportunity  Program  dierrts 


Number  of 

respondents 


230 

300 

160 

50.000 


Number  of 

responses 
per  re- 
spondent 


Average 

burdervre- 

wonse 

(hourB) 


.33 
25 

1.00 
.10 


Dated:  August  18, 1995. 
Donald  P.  Oiristoferson, 

Acting  NO  Executive  Officer. 

[FR  Doc.  95-21182  Filed  8-24-95;  8:45  am] 

CODC  4140-01-M 


National  Instltutea  of  Health 

Divlaion  of  Reaearch  Qranta;  Notice  of 
Cloaed  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  12, 1995. 

Time:  1:00  p.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Ramesh  Nayak, 
Scientific  Review  Administrator,  6701 
Rocldedge  IMve.  Room  5146,  Bethesda,  MD 
20892.  (301)  435-1026. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  23, 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda,  MD 
20892,  (301)  435-1786. 

Mime  of  SEP:  Clinical  Sciences. 

Dote:  February  27, 1996. 

Time:  8:00  a.m. 

Place:  Residence  Inn,  Bethesda,  MD. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda,  MD 
20892,(301)435-1786. 

Mune  of  SEP:  Clinical  Sciences. 


Date:  October  13, 1995. 

Time:  9:00  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Joseph  Kaiser, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4132,  Bethesda,  MD 
20892  (301)  435-1211. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  September  18, 1995. 

rime:  8:30  a.m. 

Place:  Washington  Dulles  Airport  Marriott, 
VA. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda,  MD 
20892,(301)435-1169. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  September  15, 1995. 

Time:  6:00  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Richard  Paimiers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106,  Bethesda,  MD 
20892,(301)435-1166. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proptosals,  the  disclosure 
of  which  would  consUtute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  18. 1995. 
Susan  K.  Feldman, 
Conunittee  Management  Officer,  NIH. 
[FR  Doc.  95-21184  Filed  8-24-95;  8:45  am] 
BILUNa  COM  414*-01-« 


National  Center  for  Reaearch 
Reaourcea;  Notice  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Dates  of  Meeting:  October  24-25, 1995. 

Time:  8:00  a.m.-until  adjournment. 

Place  of  Meeting:  The  Bethesda  Ramada, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Scientific  Review  Administrator:  Dr.  Jill 
Carrington,  National  Institutes  of  Health,  1 
Rockledge  Center,  Room  6104, 6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0812. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications.  The  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.214,  Extramural  Research 
Facilities  Construction  Projects,  National 
histitutes  of  Health,  HHS) 

Dated:  August  18, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-21185  Filed  8-24-95;  8:45  am] 
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National  bMtltuto  of  Child  Health  and 
Human  Davatopman^  Notice  of 
Mealing  of  the  National  Advlaory  Child 
Health  and  Human  Davalopmant 
Council  and  Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting 
and  activities  of  the  National  Advisory 
Child  Health  and  Human  Development 
Council.  September  18-19, 1995.  The 
meeting  wiU  be  held  in  Building  31, 
Conference  Room  6,  National  Institutes 
of  Health,  Bethesda,  Maryland.  The 
meeting  of  the  Subcommittee  on 
Planning  will  be  open  on  September  18. 
The  Subcommittee  meeting  will  be  held 
in  Building  31,  Room  2A03,  from  8:00 
a.m.  to  9:30  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Council  meeting  will  be  open  to 
the  public  on  September  18  from  9:30 
a.m.  until  5:00  p.m.  The  agenda 
includes  a  report  by  the  Director, 
NICHD,  a  report  by  the  Pregnancy  and 
Perinatology  Branch  and  a  presentation 
on  the  Institute  of  Medicine  Report 
entitled  The  Best  Intentions: 
Unintended  Pregnancy  and  the  Well- 
Being  of  Children  and  Families.  The 
meeting  will  be  open  on  September  19 
upon  completion  of  applications  at 
approximately  12:30  p.m.  to 
ad|oiumment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

In  accordance  with  the  provision  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  full  Council  will  be  closed  to  the 
public  on  September  19  from  8:00  a.m. 
to  approximately  12:30  p.m.  for  the 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
per8(Hial  information  concwning 
individuals  associated  with  the       '~ 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Executive 
Secretary,  NICHD.  6100  Executive 
Boulevard,  Room  5E03.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-7510,  Area  Code  301.  496-1485, 
will  provide  a  summary  of  the  meeting 
and  a  roster  a  Council  members  as  well 
as  substantive  program  information. 
Individuals  who  plad  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research, 
and  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  August  18. 1995. 
SiiMB  K.  FeMman. 
Committee  Management  Officer,  NUi. 
[FR  Doc.  95-21183  Filed  8-24-95;  8:45  am] 
MUJNQ  COM  414e-01-M 


Public  Haalth  Sarvica 

Agancy  Forma  Undargoing  PapanMork 
Reduction  Act  Raviaw 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwori^ 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202)  690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  August  18. 

1.  Regulations  Restricting  the  Sale  and 
Distribution  of  Cigarettes  and  Smokeless 
Tobacco  Products  to  Protect  Children 
and  Adolescents — ^NPRM — New— The 
NPRM  would  require  packages  to  show 
the  established  name  for  the  product 
and  reqtiire  firms  to  establish  and 
maintain  an  educational  program  to 
discourage  persons  under  age  18  from 
using  cigarettes  and  smokeless  tobacco 
products.  The  NPRM  would  also  restrict 
cigarette  and  smokeless  tobacco  product 
labeling  and  advertising  to  a  "text  only" 
format.  The  NPRM  would  further 
require  firms  to  submit  copies  of  labels 
and  labeling,  and  representative 
samples  of  advertising  to  FDA. 
Respondents:  Business  or  other  las- 
profit;  Niunber  of  Respondents:  1; 
Niunber  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  1 
hour;  Estimated  Annual  bimlen:  1  hour. 
Send  comments  to  Allison  Eydt,  Himian 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

2.  Application  of  Excludability  Under 
Immigration  and  Nationality  Act — 
0920-0006— Extension,  no  change— The 
Immigration  and  Naturalization  Act  (8 
use  Section  212)  states  that  aliens  with 
specific  health-related  problems  are 
ineligible  for  admission  to  the  United 
States  imless  granted  a  waiver.  CDC.  by 
regulation,  is  involved  in  the  waiver 
process  as  recipient  of  a  medical 
evaluation  required  from  the  alien  and 

a  health-care  provider.  CDC  must  review 
the  information  to  determine  eligibility 
status  and  report  any  irregularities  to 
the  Immigration  and  Naturalization 
Service.  Respondents:  Individuals  or 


households;  Business  or  other  for-profit: 
Not-for-profit  institutions;  Number  of 
Respondents:  400;  Number  of  Responses 
per  Respondent:  1;  Average  Biutien  per 
Response:  .11  hour;  Estimated  Annual 
burden:  33  hoius.  Send  comments  to 
James  Scanlon.  Office  of  the  Assistant 
Secretary  for  Health.  Room  737-F. 
Htunphrey  Building,  200  Independence 
Avenue  SW..  Washington.  DC  20201. 

3.  Pulmonary  Function  Testing 
Course  Approval  Program — ^Extensioii — 
0920-0138— NIOSH  has  responsibility 
under  Section  21  of  the  OSH  Act  &  29 
CFR  1910.1043  for  approving  courses 
for  training  technicians  in  pulmonary 
function  testing.  Successful  completion 
of  a  NIOSH  approved  training  course  is 
jnandatory  for  technicians  performing 
lung  function  tests  on  workers  in  the 
cotton  dust  industry.  Respondents:  Not- 
for-profit  institutions.  Number  of 
Respondents:  83;  Number  of  Responses 
per  Respondent:  1;  A  wage  Burden  per 
Response:  0.59  hotir;  Estimated  Annual 
burden:  49  hours.  Send  comments  to 
James  Scanlon.  Office  of  the  Assistant 
Secretary  for  Health.  Room  737-T. 
Htmiphrey  Buildings  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  August  21, 1995. 
JaMet  Scanlon, 

Director.  Data  Policy  Staff.  Office  of  the 
Assistant  Secretary  for  Health  and  PHS 
Reports  Clearance  Officer. 
(FR  Doc.  95-21154  Filed  8-24-95;  8:45  am] 
laiJNQ  OOet  41f»>«t-ll 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Offlca  of  tha  Aaalatant  Saciatary  for 
Community  Planning  and 
Davalopmant 

[Doetot  No.  FR-a778-N-«1] 

Fadaral  Proparty  Sultabia  aa  FacHHiaa 
to  Aaaiat  ttia  Homeiaaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Nodce. 

SUiaHARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
siuplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7256, 
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Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  ntunbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  MfORMATION: 
In  accordance  with  56  FR  23789  (May 
24. 1991)  and  section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
prop^ty.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
tmavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
ivill  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
niunber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 


encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  sxiitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  pro{>erty  cannot  be 
declared  excess  or  made  available  tot 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Marie  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
niunber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Dept.  of 
Transportation:  Ronald  D.  Keefer. 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW.  room  10319. 
Washington.  DC  20590;  (202)  366-4246; 
U.S.  Navy:  John  J.  Kane,  Deputy 
Division  Director,  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street.  Alexandria,  VA  22332-2300; 
(703)  325-0474;  Dept.  of  Justice: 
Benjamin  F.  Burrell,  Director,  Facilities 
and  Administrative  Services  Staff, 
Justice  Management  Division.  NPB  Suite 
1050.  Washington.  DC  20530;  (202)  616- 
2277;  Dept.  of  Energy:  Tom  Knox,  Realty 
Specialist.  AD223.1. 1000  Independence 
Ave.  SW,  Washington,  DC  20585;  (202) 
586-1191;  (These  are  not  toll-free 
numbers). 


Dated:  August  18, 1995. 
Jaoqaie  M.  Lawiag, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Tide  V,  Federal  Surplus  Piupwly  Program 
Federal  Registsr  Report  for  08/25^5 

Unaiiitable  PrepertieB 

Buildings  (by  State) 

Colorado 

Bldg.l 

2597  BV4  Road 

Grand  Junction  Co:  Mesa  CX3  81503- 
Landholding  Agency.  Energy 
Property  Number:  419530002 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2,000  ft.  of 
flammable  or  explosive  material 

Guam 

Bldg.  1720 

Marine  Drive 

Agana  GU  96540-1000 

Luidholding  Agency:  Navy 

Property  Number  779530008 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1986,  Naval  Activities 
Sierra  Waterfront  Center 
Agana  GU  96540-1000 
Landholding  Agency:  Navy 
Property  Number  779530012 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3113,  Naval  Activities 
Comer  of  Tango/Uniform  Wharves 
Agana  GU  96540-1000 
Landholding  Agency:  Navy 
Property  Number  779530013 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  6002,  Naval  Activities 
Wharf  V-6 

Agana  GU  96540-1000 
Landholding  Agency:  Navy 
Property  Number  779530014 
Status:  Excess 
Reason:  Extensive  deterioration 

Hawaii 

Bldg.  9 

Navy  Pubhc  Works  Center 

Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number:  779530009 

Status:  Excess 

Reason:  Secured  Area,  Within  2,000  ft.  of 

flammable  or  explosive  material 
Bldg.  X5 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number  779530010 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  SX30 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Land  hoi  ding  Agency:  Navy 
Property  Number  779530011 
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Status:  Excess 
Reason:  Securad  Area 

Massachusetts 

Newbuigh  Estate 

70  Dragon  Court 

Wobum  Co:  Middlesex  MA 

Landholdlng  Agency:  Justice 

Property  Number  649530001 

Status:  Excess 

Reason:  Extensive  deterioration 

New  York 

Bldg.  370 

Naval  Support  Activity 

Park  k  Vanderbilt  Avenues 

Brooklyn  NY 

Landholding  Agency:  Justice 

Property  Number  649530002 

Status:  Excess 

Reason:  Extensive  deterioration 

Texas 

WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  7SS97- 

6497 
Landholding  Agency:  DOT 
Property  Number  879530002 
Status:  Unutilized 
Reason:  Ploodway 
Aton  Shops  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Nimiber  879530003 
Status:  Unutilized 
Reason:  Secured  Area.  Within  2,000  ft  of 

flammable  or  explosive  material 
WPB  Stort^  Shed 
USOG  Sution  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Nimober  879530004 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2,000  ft.  of 

flammable  or  explosive  material 
Flammable  Storage  Building 
USOG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number.  879530005 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2,000  ft  of 

flammable  or  explosive  material 
Battery  Storage  Building 
USOG  Sution  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number  879530006 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2,000  ft  of 

flammable  or  explosive  material 
Boat  House 
USOG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number  879530007 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2,000  ft  of 

flammable  or  explosive  material 
Small  Boat  Pier 
USCG  Sution  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landbolding  Agency:  DOT 


Property  Number  879530008 
SUtus:  Unutilized 

Reason:  Secured  Area,  Within  2,000  ft  of 
flammable  or  explosive  material 

(PR  Doc.  95-21110  Filed  8-24^5;  8:45  amj 
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Office  of  Lead-Based  Paint  Aiaatement 
and  Poisoning  Prevention 

[Doclwt  No.  FR-393»-N-01] 

Guidelines  for  tlw  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards 
in  Housing 

AGENCY:  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
HUD. 

ACTION:  Notice  of  availability  of  new 
Guidelines. 

SUMMARY:  The  "Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  in  Housing"  provide 
detailed,  comprehensive,  technical 
information  on  how  to  identify  lead- 
based  paint  hazards  in  housing  and  how 
to  control  such  hazards  safely  and 
efficiently.  The  goal  of  the  doctunent  is 
to  help  property  owners,  private 
contractors,  and  Government  agencies 
sharply  reduce  children's  exposure  to 
lead  without  unnecessarily  increasing 
the  cost  of  housing.  This  notice 
describes  the  content  and  availability  of 
the  Guidelines. 

DATES:  The  Guidelines  will  be  available 
August  25, 1995. 
ADDRESSES:  For  copies  of  the 
Guidelines,  contact  HUD  USER  at  P.O. 
Box  6091,  Rockville,  MD  20850. 
Additional  information  on  purchasing 
the  Guidelines,  including  cost  and 
ordering  by  telephone,  is  provided 
under  the  heading  "Supplementary 
Information"  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Wisner,  Planning  and 
Standards  Division,  Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention,  Room  B-133,  Department  of 
Housing  and  Urban  Development,  451 
SevehUi  Sti^et.  SW,  Washington,  DC 
20410;  telephone  (202)  755-1805, 
extension  107;  or  1-800-877-8339 
(TDD).  (Only  the  "800"  TDD  number  is 
toll-free.) 

SUPPLENKNTARY  INFORMATION:  The 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  (Guidelines)  are  issued 
pursuant  to  section  1017  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  which  is  often 
referred  to  as  Titie  X  (pronotmced  "tide 
ten"),  because  it  was  enacted  as  Title  X 
of  the  Housing  and  Commimity 


Development  Act  of  1992  (Pub.  L.  102- 
550. 106  Stat.  3897;  42  U.S.C.  4851  et 
seq.).  The  Guidelines  are  based  on  the 
concepts,  definitions,  and  requirements 
set  forth  by  Congress  in  Title  X.  The 
Department  prepared  the  Guidelines  in 
close  consultation  Mrith  the 
Environmental  Protection  Agency,  the 
Centers  for  Disease  Control,  the 
Occupational  Safety  and  Health 
Administration,  and  several  other 
Federal  agencies. 

General  Description 

Section  1017  requires  the  Secretary  to 
issue  guidelines  for  the  conduct  of 
federally  supported  work  involving  risk 
assessments,  inspections.  Interim 
controls,  and  abatement  of  lead-based 
paint  hazards.  Therefore,  the  primary 
purpose  of  the  dociunent  is  to  provide 
guidance  to  people  involved  in 
identifying  and  controlling  lead-based 
paint  hazards  in  housing  that  is 
associated  with  the  Federal 
Government.  The  Guidelines  may  also 
be  useful  to  individuals  in  housing  that 
has  no  connection  with  the  Federal 
Government,  as  well  as  day-care  centers 
and  public  buildings  that  exhibit 
conditions  similar  to  those  in  residential 
structures. 

Evaluation  and  control  of  lead-based 
paint  hazards  is  an  evolving  field. 
Recognizing  that  problems  require 
answers,  the  Guidelines  offer  advice 
based  on  the  experience  and  considered 
judgment  of  the  authors  and  reviewers. 
Whenever  possible,  the  Guidelines 
explain  the  rationale  for 
recommendations  and  provide  a 
technical  description  of  the  action  to  be 
taken.  For  cases  in  which  research  has 
demonstrated  that  certain  techniques 
are  appropriate,  references  are  cited.  For 
cases  in  which  citations  are  not 
provided,  the  reader  should  asstune  that 
it  is  the  best  advice  that  HUD  can 
provide  at  this  time. 

Contents  of  Guidelines 

A  short  summary  of  steps  is  provided 
at  the  beginning  of  each  technical 
chapter  to  alert  the  reader  to  especially 
critical  points  and  action  steps.  ]n 
general,  the  material  is  presented  in 
each  chapter  in  order  of  the  sequence  in 
a  typical  lead  project  Photographs  and 
technical  graphics  are  used  throughout 
the  doctmient  and  Appendices  are  also 
included.  The  document  contains  680 
pages.  It  is  unbound  and  pages  are  pre- 
pimched  for  use  in  a  three  ring  binder 
(not  provided).  The  shrink-wrapped 
package  also  contains  a  multi-color  front 
cover,  back  cover,  and  spine  (for  use  in 
binders  with  clear  plastic  overlays  on 
front,  back  and  spine.) 
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Qiapters  1-4:  Baclcground 
Information.  Chapter  1  describes  the 
purpose  and  appUcation  of  the 
Guidelines;  iMieily  reviews  the  hazards 
of  lead-bssed  paint  in  housing; 
summarizes  major  departiues  from  past 
approaches;  and  provides  context  in 
terms  of  Federal  law  and  regulations 
and  agency  programs.  Chapter  2 
introduces  categories  of  individuals 
involved  in  evaluating  and  controlling 
lead-based  paint  hazards  in  housing, 
explains  their  roles,  and  siunmarizes 
their  qualifications.  Chapter  3  identifies 
the  critical  steps  that  must  be  taken  to 
avoid  problems  and  mistakes  that  can 
restUt  in  iHt>ject  delays  and  cost 
overruns.  Chapter  4  provides  general 
advice  on  how  to  carry  out  work  in 
older  housing  so  that  lead  hazards  are 
not  ihadvertenUy  created  and  on  how  to 
comlane  renovation  with  abatement 
work. 

Chapters  5-7:  Hazard  Evaluation. 
I  Hazard  evaluation  helps  to  ensure  the 
selection  of  the  safest  and  most  cost- 
e£fective  hazard  control  strategy  for  each 
sitiiation.  Chapter  5  provides  detailed 
guidance  on  how  risk  assessments  are  to 
be  conducted  in  various  categories  of 
housing,  including  protocols  for 
environmental  sample  collection  and 
interpretation,  evaluation  of  building 
and  paint  condition,  and  methods  for 
sampling  a  subset  of  units  in 
multiftmily  buildings.  Chapter  6 
describes  how  reevaluations  are  to  be 
pwfonned  and  provides  detailed 
schedules  for  when  reevaluations  are 
needed.  Chapter  7  provides  detailed 
infcMiBation  on  methods  for  testing 
housing  to  determine  the  presence  of 
lead-based  paint  on  a  surfece-by-surfece 
basis,  including  the  use  of  portable  XRF 
analyzers  and  paint-chip  sampling  for 
laibcHVtory  analysis. 

Chapters  8-10:  Preparation  for  the 
Project.  Chapters  8-10  covw  the  critical 
steps  in  preparing  to  control  lead-based 
paint  hazards.  Chapter  8  provides 
guidance  on  the  steps  needed  to  ensure 
that  occupants  are  not  endangered  and 
that  contamination  is  not  spread. 
Chapter  9  provides  detailed  advice  on 
how  to  comply  with  the  OSHA  Lead  in 
Construction  Standard  while  performing 
work  in  housing.  Chapter  10  provides 
detailed,  practical  advice  (m  methods 
for  segregating,  handling,  and  disposing 
of  various  kinds  of  debris,  to  protect  the 
SBvironjBent  and  meet  hazardous  waste 
rsMiiremeBts  at  the  lowest  cost. 

Chapters  11-15:  Hazard  Control, 
Cleanup,  and  Clearance.  Chapters  11-15 
provide  detailed  information  on  how  to 
carry  out  all  aspects  of  lead  hazard 
coatiol.  Chapter  11  provides  q>ecific 
guidance  on  interin  controls:  general 
principles  of  interim  controls,  dust 


removal,  paint  stabilization,  friction 
surfeoe  treatments,  and  soil  and  exterior 
dust  treatinents.  Chapter  12  covers 
general  principles  of  abatement,  such  as 
component  replacement,  enclosure, 
paint  removal  methods,  and  soil 
abatement.  Chapter  13  describes  how  to 
use  an  encapsulant  and  the  status  of 
such  products  pending  the  development 
of  performance  standuxis  pursuant  to 
Title  X.  Chapter  14  details  cleanup 
procedures  for  lead  hazard  control 
projects.  Chapter  15  e)q>lains  how  to 
conduct  clearance  tests  after  a  lead 
hazard  control  project,  to  ensure  that  a 
imit  or  area  is  safe  for  occupancy. 

Chapters  16-18:  Other  Issues.  The 
final  dupters  provide  information  on 
addressing  lead-based  paint  hazards  in 
special  sittiations.  Chapter  16  describes 
the  special  measures  that  are  ustially 
taken  by  health  department  staff  and 
others  to  investigate  environmental  lead 
hazards  once  a  child  has  been  identified 
as  lead-poisoned.  Chapter  17  addresses 
the  range  of  issues  related  to  lead-based 
paint  as  it  is  encountered  in  the  course 
of  routine  maintenance  work.  Chapter 
18  discusses  the  special  situations  and 
issues  siuToimding  lead-based  paint  in 
historic  dwellings. 

FnrdiMiiig  the  GaideliBes 

Copies  of  the  Guidelines  can  be 
obtained  from  HUD  USER,  P.O.  Box 
6091,  Rockville,  MD  20850,  for  the  cost 
of  handling  and  postage.  All  orders 
must  be  prepaid.  When  the  cost  is  being 
charged  to  a  VISA  or  MasterCard 
account,  purchasers  may  also  order  by 
telephoning  HUD  USER  at  1-800-245- 
2691.  All  inquiries,  whether  by  mail  or 
telephone,  should  reference  "Notice 
FR-3939.  GmdeliivBS  for  the  Evaluation 
and  Control  of  Lead-Based  Paint 
Hazards  in  Housing." 

Dated:  August  11, 1995. 
DavM  E.  Jacobs, 

Director,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
(PR  Doc.  95-21109  Filed  8-24-95;  8:45  am] 
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DEPAfmiENT  OF  THE  INTERKM 

•ufsau  of  i-and  Management 
po-«42-iiso-«q 

Mahe:  FWng  of  PMs  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  OfBce,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
§«e  a.m.,  August  17,  IMS. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisioiial 


lines,  and  subdivision  of  certain 
sections.  T.  5  N.,  R.  1  E.,  Boise 
Meridian,  Idaho,  Group  No.  883,  was 
accepted,  August  17, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  August  17, 1995. 
Duae  E.  Oisen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(PR  Doc.  95-21174  Filed  8-24-95;  8:45  am] 
!4iis-aa-« 


Bureau  of  Reclamation 

Information  Collection  Stemmed  to 
ttte  OfNce  of  Management  and  Budget 
for  neview  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  Reclamation's  clearance 
officer  at  the  telephone  number  listed 
below.  CcMnments  and  suggestions  on 
the  proposal  should  be  made  direcUy  to 
Reclamation's  clearance  officer  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1006- 
*•••).  Washington,  DC  20503, 
telephone  202-395-7340. 
Titie:  Customer  Satisfection  Survey- 
Bureau  of  Reclamation-Pacific 
Northwest  Region  (to  Impfement 
Executive  Order  12862) 
OMB  approval  number:  1006-**** 
Abstract:  As  required  by  Executive 
Order  12862,  written  survey  of  our 
water  resource  customers 
(environmental  groups;  irrigators; 
Federal,  State,  and  local  entities; 
Native  American  Tribes;  pubhc,  etc.) 
to  determine  the  quaUty  of  services 
they  want  and  their  level  of 
satisfection  with  existing  services 
Bureau  form  number:  None 
Frequency:  On  going 
Description  of  respondents:  Water 
resource  customers  (environmental 
groups;  irrigators;  Federal,  State,  and 
local  entities;  Native  American  Tribes; 
pubhc,  etc.). 
Estimated  compktion  time:  1/2  hour 
Annual  responses:  1.000 
Annual  burden  hours:  500 
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ReciamcAkm  clearance  officer:  Marilyn 
Rshfeld  303-238-0305  extension  459 
Dated:  ^l}y  20. 1995. 

Mmiin  Coflsy, 

Leader,  Pmpertyand  Office  Services. 

(FR  Doc  95-2117$  Filed  8-24-95;  8:45  am] 


NatioiMl  Park  Service 

Niobrara  National  Scenic  River 
Advisory  Commission 

AQENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  sched\ile 
for  the  forthcoming  meeting  of  the 
Niobrara  AdviscHy  Commission.  Notice 
of  this  meeting  is  required  imder  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEETMQ  DATE  AND  TME:  Friday.  Sept.  15. 
1995;  1:00  p.m. 

ADDRESSES:  Brown  County  Courthouse, 
Ainsworth,  Nebraska. 
Agenda  topics  include: 

1.  Review  of  latest  draft  of  the 
Niobrara  National  Scenic  River  General 
Management  Plan  reflecting  changes 
recommended  at  the  June  29  meeting. 

2.  Review  of  the  E>raft  Environmental 
Impact  Statement  for  the  General 
Muiasement  Plan. 

3.  The  opportunity  for  public 
comment  and  proposed  agenda,  date, 
and  time,  of  the  next  Advisory  Group 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting,  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Warrm  Hill.  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill.  Nebraska  68763- 
0591,  402-336-3970. 


SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Niobrara 
National  Scenic  River.  Public  Law  102- 
50.  The  purpose  of  the  group,  according 
to  its  charter,  is  to  advise  the  Secretary 
of  the  Interior  on  matters  pertaining  to 
the  development  of  a  management  plan, 
and  management  and  operation  of  ihe 
Scenic  River.  The  Niobrara  National 
Scenic  River  includes  the  40-mile 
segment  from  Borman  Bridge  southeast 
of  Valentine.  Nebraska  to  its  confluence 
with  Chimney  Creek;  and  the  30-mile 
segment  bora  the  confluence  with  Rock 
Creek  downstream  to  State  Highway 
137. 

Dated:  August  14, 1995. 
WiUiam  W.  Schmk. 
Fie/tf  Director. 

(PR  Doc.  95-21087  Piled  8-24-95;  8:45  am] 
MUJNQ  0001  4*ie-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32749) 

Pine  Belt  Southern  Railroad 
ComfMiny— AcqutsMon  and  Operation 
Exemption— Une  of  Central  of  Georgia 
Railroad  Company 

Pine  Belt  Southern  Railroad  Company 
(PBSR),  a  noncarrier,  filed  a  notice  of 
exemption  on  July  26. 1995  to  acquire 
and  operate  approximately  42.4  miles  of 
rail  line  owned  and  operated  by  Central 
of  Georgia  Railroad  Company  (CGA).  a 
wholly-owned  subsidiary  of  Norfolk 
Southern  Railway  Company.'  The 
involved  rail  lines,  known  as  the 
Roanoke  Junction-Lafayette  Line  and  the 
Nuckols-Hurtsboro  Line,  are  located  in 
Chambers.  Lee.  and  Russell  Counties. 
AL.  Specifically.  (1)  the  Roanoke  Jct.- 
Lafayette  Line  runs  between  milepost 
T-322.3  at  Roanoke  Jet.  and  milepost  T- 
339.7  at  Lafayette,  a  distance  of  17.4 
miles;  and  (2)  the  Nuckols-Hiulsboro 
Line  runs  between  milepost  S-304.0  at 
Nuckols  and  milepost  Sr-329.0  at 
Hiutsboro,  a  distance  of  25  miles.  The 
proposed  transaction  will  be 
consiunmated  after  the  July  26, 1995 
notice  takes  effect  and  all  conditions  to 
closing  have  been  satisfied.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Andrew  C. 


■  The  acquiaition  includa*  tba  raal  asuta  to§>thnr 

with  all  buildings,  improvements,  fixtures, 
appurtenances  and  all  interests  of  CGA  in  and  to 
any  leases,  easements,  licenses,  permits, 
agreements,  sidetrack  agreements  and  privileges 
pertaining  to  the  real  esute^ 

>  The  ftOm  anticip«lad  a  cloaing  date  of  tttiy  2S, 
IMS. 


Rambo.  P.O.  Box  129. 104  Depot  St, 
Shelbyville,  TN  37160. 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  tmder  49  U.S.C.  1050S(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  August  21, 1995. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
VenMMiA.WimaM 
Secretary. 
(FR  Doc.  95-21190  Filed  8-24-95;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  96-15] 

Anthony  E.  Dosa,  M.D.,  Revocation  of 
Reglatration 

On  December  12. 1994.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administraticm.  ( DEA)  issued  an  Order 
to  Show  Cause  to  Anthony  E.  Doss. 
M.D.,  (Respondent),  of  621 
Commonwealth  Avenue,  Bristol, 
Virginia,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AD7453537, 
and  to  deny  any  pending  applications 
for  renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  predicated  on  Dr. 
Doss'  lack  of  authorization  to  handle 
controlled  substances  in  the 
Commonwealth  of  Virginia. 

By  letter  dated  January  16. 1995, 
Respondent  requested  a  hearing  on  the 
issue  raised  in  the  Order  to  Show  Cause 
and  the  matter  was  placed  on  the  docket 
of  Administrative  Law  Judge  Paul  A. 
Tenney.  On  January  30, 1995,  Judge 
Tenney  issued  an  order  for  prehearing 
statements.  In  lieu  of  filing  a  prehearing 
statement,  Government  counsel  filed  a 
motion  for  summary  disposition  on  the ' 
ground  that  Respondent  was  no  longer 
authorized  to  handle  controlled 
substances  in  the  Commonwealth  of 
Virginia.  Attached  to  the  Government's 
motion  were  a  copy  of  the  Virginia 
Board  of  Medicine's  order  revoking 
Respondent's  state  medical  licmise,  and 
an  affidavit  from  the  Virginia  Board  of 
Pharmacy  attesting  that  Respondent  is 
not  authorized  to  prescribe,  distribute  or 
manufacture  Schedide  I  through  V  drugs 
in  the  Commonwealth  of  Virginia.  On 
February  13, 1995,  Judge  Tenney  issued 
an  order  permitting  Respondent  to  fil» 
a  response,  on  or  before  February  27. 
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1995.  to  the  Govenunent's  motion. 
Respondent  failed  to  file  a  response.  On 
March  2, 1995,  Judge  Tenney  issued  his 
conclusions  of  law  and  recommended 
ruling,  granting  the  Government's 
motion  for  summary  disposition  and 
recommending  revocation  of 
Respondent's  DEA  Certificate  of 
Registration.  No  exceptions  were  filed 
and.  on  April  11. 1995.  Judge  Tenney 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator.  The  Deputy 
Administrator,  having  considered  the 
record  in  its  entirety,  hereby  enters  his 
final  order  in  this  matter  pursuant  to  21 
CFR  1316.67. 

The  Deputy  Administrator  finds  that 
on  June  10. 1993.  the  Virginia  Board  of 
Medicine  ("Board")  revolted 
Respondent's  license  to  practice 
medicine.  The  Board  found,  inter  alia, 
that  Respondent  engaged  in  a  sexual 
relationship  with  a  patient  and 
prescribed  controlled  substances  to  that 
patient.  The  Board  further  found  that 
Respondent  improperly  and  with  the 
intent  to  evade  established  insurance 
reimbursement  policies  submitted,  or 
caused  to  be  submitted,  claims  to  die 
patient's  insiu-ance  carrier  requesting 
reimbiusement  for  psychotherapy 
services  on  dates  when  he  had  not  met 
with  the  patient. 

The  Deputy  Administrator  further 
finds  that  the  afBdavit  submitted  on 
bdialf  of  the  Vireinia  Board  of 
niarmacy  provided  that  Respondent's 
state  controlled  substance  registrations 
ejqtired  on  June  30. 1987  and  June  30„ 
1994.  The  affidavit  further  provided  that 
as  of  February  6, 1995,  Respondent  was 
not  authorized  to  prescribed,  distribute 
or  manufactiire  Sdiedule  I  through  V 
diues  in  the  Commonwealth  of  Virginia. 

The  DEA  does  not  have  the  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  aulliority  to  han£e 
controlled  substances.  See  21  U.S.C. 
802(21),  21  U.S.C  823(f)  and  824(a)(3). 
litis  prerequisite  has  been  consistently 
upheld.  See  Lawson  A.  Akpulonu,  M.D., 
60  FR  33434  (1995);  Robert  C.  Davis, 
MJ).,  59  FR  66049  (1994);  Elliott  F. 
Monroe,  M.D.,  57  FR  23246  (1992); 
Bobby  Watts.  M.D.,  53  FR  11919  (1988); 
Avner  Kauffrnan,  M.D..  50  FR  34208 
(1985). 

Hie  Deputy  Administrator  finds  that 
Respondent  is  not  currently  licensed  to 
practice  medicine  or  authorized  to 
handle  controlled  substances  in  the 
Commonwealth  of  Virginia.  Therefore, 
his  IKA  registration  must  be  revoked. 

Accordingly,  the  Deputy 
Administrator  of  the  I^^  Enforcement 
Administration,  pursuant  to  the 


authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AD7453537,  previously 
issued  to  Anthony  E.  Doss,  M.D„  be. 
and  it  hereby  is.  revoked.  'The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be.  and  they  hereby 
are,  denied.  This  order  is  effective 
September  25. 1995. 

Dated:  August  18, 1995. 
Stephen  H.  Greene, 
Deputy  AdministTQltar. 
[FR  Doc.  95-21102  Filed  8-24-95;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  Standarda  Admlnlatratlon 
Wage  and  Hour  DMalon;  Minimum 
Wagea  for  Federal  and  Federally 
Aaalated  Construction;  Qeneral  Wage 
Determination  Declaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  soiut»8.  They 
specify  the  basic  hourly  wage  rates  and 
filnge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 


of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequenUy  and  in  large 
volvune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earUer.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiirr^  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W..  Room  S-3014. 
Washington.  D.C.  20210. 

New  General  Wage  Detmninatioii 
Decisions 

The  niunber  of  the  decisions  added  to 
the  Government  Printing  Office 
dociunent  entiUed  "General  Wage 
Determinations  Issued  Under  the  Etevis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Vo/iuneff 

Delaware 

DE950010  (Aug.  25, 1995) 
Maryland 

MD950054  (Aug.  25, 1995) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
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entitled  "General  Wage  Determinations 
issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Ka^ater  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY950003  (Feb.  10. 1995) 

NY950004  (Feb.  10, 1995) 

NY9S0006  (Feb.  10, 1995) 

NY9S0019  (Feb.  10, 1995) 

NY950076  (Feb.  17, 1905) 
Rhode  Island 

RIOSeoOl  (Feb.  10. 1995) 

RI950O02  (Feb.  10, 1995) 

R19SO003  (Feb.  10. 1995) 

RI950004  (Feb.  10, 1995) 

Vohunen 

Delaware 

DB9S0001  (Feb.  10. 1995) 

DE950006  (Feb.  10, 19W) 
Kfarylaad 

MD050005  (Feb.  10, 1995) 
Pena^lvaaia 

PA950001  (Feb.  10, 1995) 

PA9S0002  (Feb.  10, 1995) 

PA9S00O4  (Feb.  10.  1995) 

PA950005  (Feb.  10. 1995) 

PA950006  (Feb.  19. 1995) 

PA950010  (Feb.  10. 1995) 

PA9S0011  (Feb.  10, 1995) 

PA950014  (Feb.  10, 1995) 

PA950016  (Feb.  10. 1995) 

PA950017  (Feb.  18. 1995)      ' 

PA950020  (Feb.  10. 1995) 

PA950022  (Feb.  10,  1995) 

PA950025  (Feb.  10, 1995) 

PA950026  (Feb.  10. 1995) 

PA950027  (Feb.  10. 1995) 

PA950030  (Feb.  10, 1995) 

PA950031  (Feb.  10, 1995) 

PA950033  (Feb.  10.  1995) 

PA950064  (Feb.  10. 1995) 

PA950065  (Feb.  10, 1995) 

Volume  m 

Florida 
FL950011  (Feb.  10. 1995) 

V<dume  IV 

nimois 

IL950049  (Feb.  10, 1995) 
Wiaconsin 

VVI950006  (Feb.  10, 1995) 

Volume  V 

Iowa 

IA9SO017  (Feb. 
Kansas 

KS950006  (Feb. 

KS950007  (Feb. 

KS9500O9  (Feb. 

KS950012  (Feb. 

KS950013(Peb. 

KS950021  (Feb. 

KS950023  (Feb. 
Texas 

TX95000S  (Feb. 

TX950O10  (Feb. 

TX950014  (Feb. 

TX950018  (Feb. 

TX950054  (Feb. 


10, 1995) 

10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 

10. 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10, 1995) 


Volume  VI 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
pubUcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  detenninaticms 
issued  under  the  Etavis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  f4ati(mal 
Technical  Inftmnaticm  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  frt»n:  Superintendent  of 
Docxunents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  oitiering  hard-copy 
sub«ciiption(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
detwminations  for  the  States  covered  by 
each  voliime.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  This  18th  Day 
of  August  1995. 

AlaBL-Moas, 

Director.  Division  of  Wage  Det^minations. 

(FR  Doc.  95-20927  Filed  ft-24-95;  8:45  am] 

MLUNQ  COM  4»ie-«7-«l 


MARTIN  LUTHER  KINQ.  JR.  FEDERAL 
HOLIDAY  COMMISSION 

Meeting 

AQENCY:  Martin  Luther  King.  Jr.  Federal 
Holiday  Commission. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 

Federal  Advisory  Act,  Public  Law  92- 

463,  as  amended,  the  Martin  Luther 

King,  Jr.  Federal  Holiday  Commission 

announces  a  forthcoming  meeting  of  the 

Commission. 

DATE:  October  10, 1995. 

TIME:  12:30  p.m.-3  p.m. 

LOCATION:  U.S.  House  of 

Representatives.  Raybum  House  Office 


Building,  Room  2168  (Gold  Room), 
Washington,  D.C.  The  public  is  invited. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Laury.  Atlanta  office,  (404)  730- 
3155. 

Dated:  August  18, 1995. 
Fern  H.  Sphry, 
Executive  Officer. 

[FR  Doa  95-21108  Filed  8-24-95;  8:45  am] 
MUSM  coot  4t«*-»l-M 


NATIONAL  AEROHAUnCS  AND 
SPACE  AOMMHSTRATION 

{Na«i6at6-07«] 

NASA  Atfvtoory  Council.  Space 
Science  AovieoiY  CommMeet  Spece 
Ptiyaic*  Cuboewiiiimee  Meeting 

AOBICV:  National  Aeronautics  md 
Space  Adauni8trati<Hi. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Space  Physics 
Subcommittee. 

DATES:  September  21-22, 1995,  8:30 
a.m.  to  6  p.ra. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW. 
Conference  Room  MIC  7,  Side  A  and  B. 
Washington,  DC  20546. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Dr.  George  L.  Withbroe,  Code  SS, 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546, 
202/358-1544. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Space  Physics  Division  Overview: 
Headquarten  Status,  Division 
Reorganization,  Budget,  Future 
Activities 
— Program  Reports  for  Magnetospheric 
Physics,  Cosmic  and  Hehospheric 
Physics,  Solar  Physics,  lonospheric- 
Thermospheric-Mesospheric  Physics 
— Space  Physics  Research  and  Analysis 

Program 
— Outreach  Issues 
— Strategic  Planning 
— ^Reports  on  Solar  Physics  and  Cosmic 

Ray  Studies 
— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acccHnmodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
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Dated:  August  18, 1995. 
Timothy  M.  SoUivaii. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[PR  Doc  95-21097  Filed  8-24-05;  8:45  am] 
MLUNQ  COOC  781»-ei-M 

INottea  (95-075)]  ^ 

Notice  of  Prospective  Patent  License 

AQENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Kinetic  Concepts,  hic.  of  8023 
Vantage  Drive,  San  Antonio,  Texas 
78230-4726,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in: 
U.S.  Patent  Application  08/297,474 
entitled  "NON-INVASIVE  METHOD 
FOR  MEASURING  AND  MONITORING 
INTRACRANL\L  PRESSURE  AND 
PRESSURE  VOLUME  INDEX,"  which 
was  filed  on  May  23, 1995,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aiaronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Kinetic  Concepts, 
Inc.  should  be  sent  to  Ms.  Kimberly  A. 
Chasteen.  Patent  Attorney,  NASA 
Langley  Research  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  October  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  A.  Chasteen,  NASA  Langley 
Research  Center,  Mail  Code  212, 
Hampton,  VA  23681-0001;  (804)  864- 
3227. 

Dated:  August  17, 1995. 
Edward  A.  Fnnkie, 
General  Counsel. 

(FR  Doc.  95-21096  Filed  8-24-95;  8:45  am] 
■LUNQ  OOOf  7S10-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  40-8857] 
PoDver  Resourcee,  Inc. 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  finding  of  no  significant 

impact  notice  of  opporttmity  for 

hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  proposes  to  renew 
Source  Materials  License  No.  SUA- 
1511.  This  license  authorizes  Power 


Resources,  Inc.  (PRI)  to  receive,  acquire, 
possess,  and  transfer  uranium  at  its 
Highland  Uraniiun  Project 
approximately  24  miles  northeast  of  the 
town  of  Glenrock,  in  Converse  County, 
Wyoming.  PRI's  Highland  Uranium 
Project  is  an  In-Situ  Leach  (ISL) 
uraniiun  mine  and  processing  facility. 
An  Environmental  Assessment  (EA)  was 
performed  by  NRC  staff  in  support  of 
PRI's  Ucense  renewal  request.  The 
conclusion  of  the  Environmental 
Assessment  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  license  renewal. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  C.  Layton,  High-Level  Waste 
and  Uraniiun  Recovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6676. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  ISL  mining  method  involves:  (1) 
Injecting  a  leachkig  solution  (lixiviant), 
comprised  of  native  groundwater 
fortified  with  gaseous  carbon  dioxide 
and  oxygen,  into  a  uranium-bearing  ore 
body  through  injection  wells;  (2) 
chemically  mobilizing  the  uranium 
through  oxidation  and  complexing  it 
with  a  carbonate  ion  in  solution;  and  (3) 
extracting  the  uranium-bearing  solution 
through  a  pattern  of  pumping  wells. 
Uranium  is  then  separated  from  the 
leach  solution  by  conventional  ion 
exchange  methods  in  a  processing 
facility.  The  depleted  solution  is 
recharged  with  carbon  dioxide  and 
oxygen  and  is  then  returned  to  the 
mining  zone  for  additional  uranium 
recovery.  This  cycle  continues  until  the 
ore  zone  is  depleted  or  the  uranium  is 
no  longer  economically  feasible  to 
recover. 

The  recovered  uranium  solution  is 
further  processed  by  using  anunonia  or 
hydrogen  peroxide  to  precipitate  the 
uranium  into  a  slurry.  The  resulting 
slurry  is  further  thickened  by  gravity 
settling,  then  washed  and  dewatered  in 
a  filter  press  to  about  50  percent  solids. 
The  filter  press  solids  [cake]  are  then 
dried  in  a  natural  gas  dryer,  which 
operates  at  about  1200  degrees 
Fahrenheit,  producing  uranium  oxide 
commonly  c^led  "yeUowcake".  The 
dried  yellowcake  is  packaged  in  55- 
gallon  steel  drums  for  storage  and 
shipment  to  a  fuel  processing  facility. 

In  the  injection  and  extraction 
process,  well  patterns  typically  include 
four  injection  wells  at  the  comere  of  a 
50-  to  100-foot  square  with  one 


pumping  (production)  well  centrally 
located.  There  are  currently  six 
wellfields  installed  at  the  PRI  Highland 
site,  designated  as  wellfields  A  through 
F.  The  A  and  B  wellfields  were 
constructed  in  1987  and  are  now  under 
restoration.  The  C  wellfield  was 
installed  in  1989  and  is  still  in  ^ 

production.  The  D  wellfield  was 
installed  during  1990-1991  and  started 
production  in  1991.  The  E  wellfield  was 
built  during  1991-1992  and  started 
production  in  1992.  The  F  wellfield  was 
approved  by  the  NRC  staff  in  1994. 

Environmental  Assessment 

The  EA  discusses  the  environmental 
aspects  of  the  PRI  renewal  request. 
Safety  aspects  for  the  continued 
operation  of  the  Highland  Uranium 
Project  are  discussed  in  a  Safety 
Evaluation  Report  (SER).  The  license 
renewal  would  authorize  PRI  to 
continue  operating  the  facility,  such  that 
the  annual  throu^put  will  not  exceed 
an  average  flow  rate  of  7500  gallons  per 
minute  (gpm).  exclusive  of  the  flow 
involved  in  restoring  the  depleted 
wellfields.  Yellowcake  production  will 
not  exceed  1.897  million  pounds 
annually.  To  assure  that  the  process 
emissions  associated  with  this  project 
are  accurate,  the  licensee  will  be 
prohibited  by  license  condition  fit>m 
exceeding  the  7500  gpm  process  rate. 
All  license  conditions  and  commitments 
presented  in  the  licensee's  Operations 
and  Reclamation  Plan  are  subject  to 
NRC  inspection.  Violation  of  the  license 
may  result  in  enforcement  action. 

An  impact  appraisal  for  the  license 
renewal  was  performed  by  the  NRC, 
EKvision  of  Waste  Management,  and 
documented  in  the  EA.  The  NRC  staff 
performed  the  appraisal  of 
environmental  considerations 
associated  with  continuation  of  the  ISL 
operation  in  accordance  with  Title  10, 
Code  of  Federal  Regulations  (10  CFR) 
Part  51,  Licensing  and  Regulatory  Policy 
Procedures  for  Environmental 
Protection. 

In  conducting  this  appraisal,  the  NRC 
staff  considered  the  following:  (1) 
environmental,  operational,  and 
restoration  information  submitted  by 
PRI  for  previous  and  ongoing  work  at 
the  Highland  Uranium  Project,  (2) 
additional  information  submitted  in  the 
licensee's  application,  and  (3) 
information  derived  fit>m  professional 
papere,  journals  and  text  books,  NRC 
Regulations  and  Regulatory  Guides,  as 
well  as  other  Federal,  State  and  local 
agencies. 

Condnsions 

The  NRC  staff  has  reexamined  actual 
and  potential  environmental  impacts 
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associated  with  the  operations  at  PRI's 
Highland  Uranium  Project  and  has 
detennined  that  renewal  of  Source 
Materials  License  No.  SUA-1511  will: 
(1)  be  consistent  with  the  licensing 
requirements  of  10  CFR  40,  (2)  not 
endanger  the  public  health  and  safety, 
and  (3)  not  have  long-term  detrimraital 
impacts  on  the  environment.  Specific 
reasons  for  drawing  these  conclusions 
are: 

1.  The  proposed  control  and 
monitoring  pfogram  for  groundwater  is 
sufficient  for  detecting  any  excursion, 
either  vertical  or  horizontal. 

2.  The  radiiun  settling  basins  and 
purge  storage  reservoirs  are  clay  lined  to 
minimize  seepage  of  waste  solutions; 
monitoring  systems  as  designed  should 
detect  any  leakage  which  may  occur. 

3.  Radiological  releases  from  the 
uraniimi  extraction  operations  will  be 
very  small  (exposures  which  are  small 
fractions  of  the  radiological  exposure 
standards]  and  will  be  closely 
monitored  to  detect  any  problems. 

4.  All  radioactive  wastes  will  be 
disposed  of  at  an  existing  NRC  licensed 
tailings  disposal  site. 

5.  The  proposed  restoration  plan,  as 
demonstrated  by  the  R&D  ISL  test 
project,  should  be  sufficient  to  return 
the  groundwater  to  its  premining  use  (or 
potential  use).  On  a  parameter-by- 
parameter  basis,  groundwater  quaUty 
will  be  returned  as  close  to  baseline 
conditions  as  reasonably  achievable. 

6.  The  remote  location  of  the 
Highland  Uranium  Project  facility  and 
sparse  population  in  this  portion  of 
Converse  County,  Wyoming  has 
mitigated  any  potential  adverse  impacts 
to  minority  and  low-income 
populations.  Further  evaluation  of 
'Environmental  Justice'  concerns,  as 
outlined  in  Executive  Order  12898  and 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguard  Policy  and  Procedures 
Letter  1-50  Rev.  1,  is  not  warranted. 

Finding  of  No  Significant  Impact 

Based  aa  these  conclusions,  the  NRC 
finds  that  the  impacts  associated  with 
the  proposed  renewal  of  Source 
Materi^  License  No.  SUA-llSl  are 
within  the  scope  of  impacts  anticipated 
in  the  November,  1978  Final 
Environmental  Statement  (FES)  abd  the 
July,  1987  EA;  which  supported  the 
initial  Ucensing.  Recognizing  these 
impacts,  the  NRC  has  available  two 
alternatives  with  respect  to  the 
requested  license  renewal:  (1)  Renew 
the  license  with  such  conditions  as  are 
considered  necessary  or  appropriate  to 
protect  pubUc  health,  safety,  and  the 
environment;  or  (2)  deny  renewal  of  the 
license. 


The  environmental  impacts  of  the 
^renewal  described  in  the  EA  do  not 
warrant  denial  of  the  apphcation.  For 
this  reason,  the  NRC  has  made  a  finding 
of  no  significant  impact  associated  with 
this  action  and  will  issue  a  renewed 
license  for  the  PRI  Highland  Uranium 
Project 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  proceeding  on  an 
application  for  a  licensing  action  falls 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  in  10 
CFR  Part  2"  (54  FR  8269).  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1203(c),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either. 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attenti(»:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  appUcant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g): 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circiunstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  licensee.  Power  Resources 
Inc.,  800  Werner  Court,  Suite  230, 
Casper,  WY  82601; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 


Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2,  Subpart  L. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Conunission 
Joseph  J.  Holonich, 

Chief  High-level  Waste  and  Umnium 
Recovery  Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material, 
Safety  and  Safeguards. 

(FR  Doc.  95-21176  Filed  &-24-95;  8:45  am] 
BIUMQ  CODE  7SM-ei-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21315:  FU«  No.  812-04321 

The  Alger  American  Fund,  et  al.;  Notice 
of  Application 

August  18, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  application  for  an 

amended  order  of  exemption  under  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

APPLICANTS:  The  Alger  American  Fund 
(the  "Fund")  and  Fred  Alger 
Management.  Inc.  ("Alger 
Management"). 

RELEVANT  1940  ACT  SECTIONS  AND  RULES: 
Order  requested  imder  Section  6(c)  for 
exemptions  from  Sections  9(a).  13(a). 
15(a)  and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  under  Section 
6(c)  of  the  Act  granting  exemptions  from 
Sections  9(a),  13(a),  15(a]  and  15(b)  of 
the  Act  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  amend  an  existing  order 
issued  by  the  Commission  on  February 
17. 1989  (Investment  Company  Release 
No.  16822)  ("Existing  Order"),  to  engage 
in  mixed  and  shared  funding.  The 
proposed  relief  would  amend  the  prior 
order  to  permit  the  Fund  to  sell  its 
shares  directly  to  qualified  pension  and 
retirement  plans  ("Qualified  Plans") 
outside  of  the  separate  accoimt  context. 
FIUNQ  DATE:  The  application  was  filed 
on  January  12. 1995  and  amended  on 
August  4, 1995.* 

HEARING  OR  NOTIFICATXW  OF  HEARMQ:  An 
order  granting  the  application  will  be 


'  Applicants  represent  that  they  will  amend  the 
application  during  the  notice  period  to  include  the 
representations  herein. 


Federal  Register  /  Vol.  60,  No.  165  /  Friday,  August  25,  1995  /  Notices 


44369 


issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  12, 1995, 
and  should  be  accompanied  by  proof  of 
service  on  AppUcations,  in  the  form  of 
an  affidavit  or,  for  lawyera,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  D.C.  20549. 
Apphcants,  "The  Alger  American  Fimd, 
75  Maiden  Lane,  New  York,  New  York 
10038. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Wendy  Friedlander,  Deputy  Chief,  at 
(202)  942-0670.  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
foUoMdng  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund,  organized  as  a 
Massachusetts  Business  Trust,  is  an 
open-end  diversified  management 
investment  company.  It  currently  has 
six  portfolios.  The  Fimd  may  offer 
additional  portfoUos  in  the  future.  The 
Fund's  shares  are  distributed  by  Fred 
Alger  &  Company,  Incorporated. 

2.  Fred  Alger  Management,  Inc. 
("Alger  Management"),  a  registered 
investment  adviser  imder  the 
Investment  Advisers  Act  of  1940.  is  the 
investment  adviser  to  each  portfolio. 
Alger  Management  is  owned  by  Alger 
Inc..  which  in  turn  is  owned  by  Alger 
Associates,  Inc.,  a  financial  services 
holding  company. 

3.  The  Existing  Order  allows  the  Fund 
to  offer  its  shares  to  registered  separate 
accounts  of  insurance  companies,  which 
may  be  affiliated  or  unaffiliated,  issuing 
variable  annuity  contracts  or  scheduled 
or  flexible  premium  variable  life 
insurance  contracts.  Apphcants  now 
imipose  that  the  Fund  also  sell  its 
shares  directly  to  Qualified  Plans 
outside  of  the  separate  accoimt  context 
so  that  it  may  increase  its  asset  base 
through  the  sale  of  its  shares  to  such 
Qualified  Plans. 


Applicants'  Legal  Analysis 

1.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986  (the  "Code") 
imposes  certain  diversification 
requirements  on  the  imderlying  assets  of 
variable  contracts  held  in  the  portfolios 
of  management  investment  companies. 
The  Code  provides  that  a  variable 
contract  shall  not  be  treated  as  an 
annuity  or  life  insurance  contract  for 
any  period  for  which  the  investments 
are  not  adequately  diversified  in 
accordance  with  Treasury  Department 
Regulations  ("Regulations").  ' 

2.  In  March  1989,  the  Treasury 
Department  issued  Treasury  Regulation 
§  1.817-5  which  established 
diversification  requirements  for 
investment  company  portfolios 
imderlying  variable  contracts.  In  order 
to  satisfy  the  diversification 
requirements  of  Regulation  §  1.817-5. 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accoimts  of  one  or 
more  insurance  companies.  However, 
the  Regulations  also  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  investment 
company  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  the  same 
investment  company's  shares  to  be  held 
also  by  insurance  company  separate 
accounts. 

3.  Rules  6e-2  and  6e-3(T)  under  the 
Act  provide  certain  exemptions  from  the 
Act  in  order  to  permit  insurance 
company  separate  accounts,  investing  in 
registered  investment  companies,  to 
issue  variable  life  insurance  contracts. 

Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
require  that  shares  of  the  registered 
management  investment  companies  be 
offered  exclusively  to  separate  accounts 
of  Ufe  insurance  compaiues.  Rule  6e- 
2(b)(15)  precludes  mixed  and  shared 
funding  and  Rule  6e-3(T)(b)(15) 
precludes  shared  funding.  In  the 
Existing  Order,  the  Commission 
extended  the  requested  mixed  and 
shared  funding  rehef  to  a  class 
consisting  of  insurers  and  separate 
accounts  investing  in  the  Fund  which 
would  otherwise  have  been  precluded 
bom  investing  in  the  Fund  by  virtue  of 
the  Fund  offering  its  shares  to  both 
variable  annuity  separate  accounts  and 
scheduled  and  flexible  premium 
variable  life  insurance  contracts  of 
affiUated  and  unaffiliated  separate 
accounts.  Applicants  assert  that  the 
relief  previously  granted  in  the  Existing 
Order  should  not  be  affected  by  the 
proposed  amendment  to  permit  the  sale 
of  shares  also  directly  to  Qualified 
Plans. 


4.  The  promulgation  of  Rule  6e- 
2(b)(15)  preceded  the  issuance  of  the 
Regulations  which  made  it  possible  for 
sh£u«s  of  an  investment  company  to  be 
held  by  the  trustee  of  a  Quahfied  Plan 
without  adversely  affecting  the  tax 
status  of  the  investment  company's 
shares  held  also  by  insurance  company 
separate  accounts. 

5.  Apphcants  assert  that  the  rehef 
granted  by  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  is  in  no  way  affected  by  the 
purchase  of  Fund  shares  by  QuaUfied 
Plans.  However,  in  that  the  rehef  under 
these  rules  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts,  it  is  Apphcants' 
beUef  that  additional  exemptive  rehef  is 
necessary  if  the  shares  of  the  Fund  are 
also  sold  to  Quahfied  Plans.  Apphcants 
assert  that  if  the  Fimd  were  to  sell  its 
shares  only  to  Quahfied  Plans  no 
exemptive  rehef  would  be  necessary. 
None  of  the  rehef  provided  for  in  Rules 
6e-2  and  6e-3(T)  relate  to  Quahfied 
Plans  or  to  a  registered  investment 
company's  abihty  to  sell  its  shares  to 
such  Quahfied  Plans.  It  is  only  because 
the  separate  accounts  investing  in  the 
Fund  are  themselves  investment 
companies,  which  are  relying  upon 
Rules  6e-2  and  6e-3(T)  and  which 
desire  to  have  the  relief  continue  in 
place,  that  Applicants  are  applying  for 
the  requested  rehef 

6.  Section  9(a]  of  the  Act  provides  that 
it  is  unlawful  for  any  company  to  serve 
as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company,  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqflahfication  enumerated  in  Section 
9(a)  (1)  or  (2).  Rules  6e-2(b){15)  (i)  and 
(ii)  and  6e-3(T)(b)(15)  (i)  and  (ii). 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances  subject  to 
the  limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
apphcation  of  the  ehgibihty  restrictions 
to  affihated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying 
management  investment  comf>any. 

7.  Apphcants  previously  requested 
and  received  relief  from  Sections  13(a), 
15(a)  and  15(b)  of  the  Act  and  Rules  6»- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder 
to  the  extent  necessary  to  permit  mixed 
and  shared  funding.  In  support  of  its 
previous  requests  for  rehef,  Apphcants 
represent  that  all  variable  annuity  and 
variable  hfe  insurance  contraclholdera 
would  be  provided  pass-through  voting 
rights  with  respect  to  the  shares  of  the 
Fimd  and  that  any  potential 
irreconcilable  conflicts  which  could 
develop  among  the  separate  accounts 
due  to  an  insurance  company's  right  to 
disregard  voting  instructions  in  certain 
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limited  circumstances  would  be 
resolved  through  certain  undertakii^s 
which  Applicants  made  as  a  condition 
of  the  exemptive  lehef  granted. 

8.  Shares  of  the  Fundsold  to 
Qualified  Plans  would  be  held  by  the 
trustees  of  the  Qualified  Plans  mandated 
by  Section  403(a)  of  the  Employee 
Retirement  Income  Security  Act.  Some 
of  the  Qualified  Plans  may  have  their 
trustee(s)  or  other  fiduciaries  exercise 
voting  rights  attributable  to  investment 
securities  held  by  the  Qualified  Plans  in 
their  discretion.  Some  of  the  Qualified 
Plans,  however,  may  provide  for  the 
trustee(s),  an  investment  adviser  or 
other  named  fiduciary  to  exercise  voting 
rights  in  accordance  with  instructions 
from  pariicipants. 

9.  where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  AppUcants  do 
not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable 
contractholders  and  Qualified  Plan 
investors  vtrith  respect  to  voting  of  Fund 
shares,  hi  that  there  is  no  pass-through 
voting  with  respect  to  Qualified  Plan 
participants,  AppUcants  submit  that, 
imlike  the  case  with  insurance  company 
separate  accoimts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting,  is  not 
present  with  Qualified  Plans.  In  this 
regard,  investment  in  one  Fund  by  a 
Qualified  Plan  will  not  create  any  of  the 
voting  complications  occasioned  by 
mixed  and  shared  funding.  Unlijce 
mixed  or  shared  funding,  Qualified  Plan 
investor  voting  rights  cannot  be 
frustrated  by  veto  rights  of  insurer*  or 
state  regulators. 

10.  Where  a  Qiiahfied  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  assert  that  there 
is  no  reason  to  believe  that  participants 
in  Qualified  Plans  generally,  or  those  in 
a  particiilar  plan,  either  as  a  single 
group  or  in  combination  with 
participants  in  other  Qualified  Plans, 
would  vote  in  a  manner  that  would 
disadvantage  variable  contractholders. 
The  purchase  of  Fund  shares  by 
Qualified  Plans  that  provide  voting 
rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding  as 
addressed  in  the  Existing  Order. 

11.  AppUcants  assert  Uiat  the 
Commission's  primary  concern  with 
respect  to  mixed  and  shared  funding  is 
that  of  potential  confUcts  of  interest. 
AppUcants  submit  that  no  increased 
confUcts  of  interest  would  be  prewnt  if 
the  Commission  grants  the  exemptive 
leUef  requested. 

12.  AppUcants  assert  that  regardless 
of  the  type  of  shareholder  in  the  Fund, 


Alger  Management  will  continue  to 
manage  the  porifoUos  solely  and 
exclusively  in  accordance  with  each 
portfoUo's  investment  objectives  and 
restrictions,  as  weU  as  any  guidelines 
estabUshed  by  the  Board  of  Trustees  of 
the  Fund.  Individual  portfolio  managers 
work  with  a  pool  of  money  and  do  not 
take  into  account  the  identity  of  the 
shareholders.  The  Fund  is  thus  managed 
in  the  same  manner  as  any  other  mutual 
fimd.  If  shareholders  are  displeased 
with  the  Fund's  investment  results,  or 
in  the  manner  in  which  the  Fimd  is 
being  operated,  they  redeem  their 
shares.  Since  the  Fund  is  sold  without 
the  imposition  of  any  sales  load,  such 
redemption  is  at  net  asset  value  without 
the  imposition  of  any  other  charge  or 
fee.  It  is  the  duty  of  the  management  of 
the  Fimd,  including  its  governing  board, 
to  keep  shareholders  informed  through 
updated  prospectuses  and  aimual  and 
semi-annual  reports.  AppUcants  beUeve 
that  these  periodic  communications  to 
shareholders  function  as  they  are 
intended.  QuaUfied  Plans  as  well  as 
contractholders  wiU  thus  be  given  up- 
to-date  information  necessary  for  them 
to  make  informed  investment  decisions. 

13.  The  difference  between  a 
QuaUfied  Plan  shareholder  and  a 
contractholder  whose  variable  contract 
invests  in  the  Fund  is  that  the  Qualified 
Plan  shareholder  can  immediately 
redeem  its  shares  and  reinvest  them 
while  the  contractholder  must  either 
wait  for  the  participating  insurance 
company  to  fimd  another  suitable 
investment  mediimi  or  exchange 
contracts,  both  of  which  require 
multiple  steps  and  some  period  of  time. 

14.  AppUcants  assert  that  the  sale  of 
the  shares  of  the  Fund  to  QuaUfied 
Plans  should  result  in  an  increased 
amount  of  assets  available  for 
investment  by  the  Fund.  This  should 
inure  to  the  benefit  of  variable 
contractholders  by  promoting 
economies  of  scale,  by  permitting 
greater  safety  through  increased 
diversification,  and  by  making  the 
addition  of  new  portfoUos  to  the  Fund 
more  feasible.  Further,  AppUcants 
submit  that  the  purposes  of  an 
investment  in  the  Fimd  by  a  Qualified 
Plan  is  not  that  dissimilar  to  the 
purposes  currently  served  by  variable 
contracts  which  are  generaUy  long-term 
retirement  vehicles.  AppUcants  further 
submit  that  the  sale  of  the  shares  of  the 
Fund  of  QuaUfied  Plans  vtiU  not 
increase  the  risk  of  material 
inecondlable  conflicts  to  the  Fimd  or  to 
the  separate  accounts  of  participating 
insiuance  companies. 


AppUcants'  Conditions 

AppUcants  represent  that  they  will 
comply  with  the  following  conditions: 

1.  A  majority  of  the  board  shaU   ■ 
consist  of  persons  who  are  not 
"interested  persons"  of  the  Fund  as 
defined  by  Section  2  (a)  (19)  of  the  Act 
and  the  rules  thereunder  and  as 
modified  by  any  appUcable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification  or  bona  fide 
resignation  of  any  trustee,  then  the 
operation  of  this  condition  shall  be 
suspended:  (a)  for  a  period  of  45  days, 

if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board;  (b)  for  a  period  of  60  days, 
if  a  vote  of  shareholders  is  required  to 
fiU  the  vacancy  or  vacancies:  or  (c)  for 
such  longer  period  as  the  Commission 
may  prescribe  by  order  upon 
appUcation. 

2.  The  Board  vdll  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  confUct  among  the 
interests  of  the  contractholders  of  all  of 
the  separate  accounts  investing  in  the 
Fund.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
including:  (a)  an  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  federal  or  state 
insurance,  tax  or  securities  laws  or 
regulations,  or  a  pubUc  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  similar  action  by  insurance,  tax 
or  securities  regulatory  authorities;  (c) 
an  administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Fund 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  owners  of 
variable  annuity  contracts  and  owners 
of  variable  Ufe  insurance  contracts;  or  (f) 
a  decision  by  a  participating  insurance 
company  to  disregard  the  voting 
instructions  of  contractholders. 

3.  The  participating  insurance 
companies,  Alger  Management  (or  any 
other  investment  adviser  of  the  Fund), 
and  any  QuaUfied  Plan  that  executes  a 
fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  assets  of  the  Fund  (the 
"Participants")  will  report  any  potential 
or  existing  confUcts  to  the  Board. 
Participants  will  be  responsible  for 
assisting  the  Board  in  carrying  out  its 
responsibiUties  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibiUty  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participant  to  inform  the  Board 
whenever  voting  instructions  of 
contractholders  are  disregarded.  The 
responsibiUty  to  report  such 
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information  and  confUcts  and  to  assist 
the  Board  wiU  be  a  contractual 
obUgation  of  aU  Participants  investing 
in  the  Fund  under  their  agreements 
governing  participation  in  the  Fund, 
and  such  agreements  shaU  provide  that 
these  responsibiUties  wiU  be  carried  out 
with  a  view  only  to  the  interests  of 
contractholders. 

4.  If  it  is  determined  by  a  majority  of 
the  Boaid.  or  by  a  majority  of  its 
disinterested  trustees,  that  a  material 
irreconcilable  confUct  exists,  the 
relevant  Participant  shall,  at  its  expense 
and  to  the  extent  reasonably  practicable 
(as  determined  by  a  majority  of  the 
disinterested  trustees),  take  any  steps 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  confUct. 
including:  (a)  withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  from  the  Fund  or  a  portfoUo  of 
the  Fund  and  reinvesting  sudi  assets  in 
a  difiierent  investment  medium 
including  another  portfoUo  of  the  Fund, 
.  or  submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  aU  affected 
contractholders;  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity 
contractholdera,  variable  Ufe  insurance 
contractholders,  or  variable 
contractholders  of  one  or  mora 
Participant)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
variable  contractholders  the  option  of 
making  such  a  change;  and  (b) 
estabUshing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  confUct  arises  because  of 
a  Participant's  decision  to  disregard 
voting  instructions  of  the 
contractholders,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  Participant 
may  be  required,  at  the  election  of  the 
Fund,  to  withdraw  its  separate  account's 
assets  investment  in  the  Fund  and  no 
charge  or  penalty  wiU  be  imposed  as  a 
result  of  such  withdrawal. 

The  responsibiUty  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  confUct  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obUgation  of  aU  Participants 
under  their  agreements  governing  meir 
participation  in  the  Funds.  The 
responsibiUty  to  take  such  remedial 
action  shaU  be  carried  out  with  a  view 
only  to  the  interests  of  Contractholders. 
For  purposes  of  this  Condition  Four,  a 
minority  of  the  disinterested  members  of 
the  Board  shaU  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  confUct.  but, 
in  no  event  will  the  Fund  or  Alger 


Management  (or  any  other  investment 
adviser  of  the  Fund)  be  required  to 
estabUsh  a  new  funding  medium  for  any 
Contract.  Further,  no  Participant  shaU 
be  required  by  this  Condition  Four  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  any  offer  to  do  so  has 
been  declined  by  a  vote  of  a  majority  of 
the  contractholders  materiaUy  a^cted 
by  the  material  irreconcilable  confUct. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
confUct  and  its  impUcation  shall  be 
made  known  promptly  and  in  writing  to 
aU  Participants. 

6.  Participants  will  provide  pass- 
through  voting  privileges  to  all 
Contractholdera  so  long  as  the 
Commission  continues  to  interpret  the 
Act  as  requiring  pass-through  voting 
privileges  for  variable  contractholders. 
Accordingly,  the  Participants,  where 
appUcable,  wiU  vote  shares  of  the  Fund 
held  in  their  separate  accounts  in  a 
maimer  consistent  with  voting 
instructions  timely  received  from 
variable  contractholdera.  Participants 
will  be  responsible  for  assuring  that 
each  of  their  separate  accoimts  that 
participates  in  the  Fund  calculates 
voting  privileges  in  a  manner  consistent 
with  omer  Participants.  The  obUgation 
to  calculate  voting  privileges  in  a 
manner  consistent  with  all  other 
separate  accounts  will  be  a  contractual 
obUgation  of  aU  Participants  under  the 
agreements  governing  their  participation 
in  the  Fund.  Each  Participant  wiU  vote 
shares  for  which  it  has  not  received 
timely  voting  instructions  as  well  as 
shares  it  owns  in  the  same  proportion  as 
it  votes  those  shares  for  which  it  has 
received  voting  instructions. 

7.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to:  (a) 
determining  the  existence  of  a  conflict; 
(b)  notifying  Participants  of  a  confUct, 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records.  Such  minutes  or 
other  records  shaU  be  made  available  to 
the  Commission  upon  request. 

8.  The  Fund  will  notify  aU 
Participants  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Fund 
shall  disclose  in  its  prospectus  that:  (a) 
shares  of  the  Fund  may  be  offered  to 
insurance  company  separate  accounts  of 
both  annuity  and  lifia  insurance  variable 
contracts,  and  to  QuaUfied  Plans;  (b) 
due  to  diffierences  of  tax  treatment  and 
other  considerations,  the  interests  of 
various  contractholdera  participating  in 
the  Fund  and  the  interests  of  Q^iaUfied 


Plans  investing  in  the  Funds  may 
confUct;  and  (c)  the  Board  wiU  monitor 
the  Fund  for  any  matnial  confUcts  and 
determine  what  action,  if  any.  should  be 
taken.    . 

9.  The  Fund  vtrill  comply  with  all  the 
provisions  of  the  Act  requiring  voting  by 
shaieholdera  (which,  for  these  purposes, 
shall  be  the  persons  having  a  voting 
interest  in  the  shares  of  the  Fund),  and, 
in  particular,  the  Fund  wiU  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  Act  not  to 
require  such  meetings)  or  comply  vdth 
Section  16(c)  of  the  Act  (although  the 
Fund  is  not  one  of  the  trusts  described 
in  Section  16(c)  of  the  Act),  as  weU  as 
Section  16(a),  and,  if  appUcable,  Section 
16(b)  of  the  Act.  Further,  the  Fund  wiU 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Sec^on  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  vtrith 
respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  Act  is  adopted)  to 
provide  exemptive  reUef  from  any 
provision  of  the  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  AppUcants,  then  the  Fund 
and/or  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2 
and  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  appUcable. 

11.  No  less  than  aimuaUy.  the 
Participants  shall  submit  to  the  Board 
such  reports,  materials  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  fuUy  the 
obUgations  imposed  upon  it  by  the 
conditions  contained  in  the 
AppUcation.  Such  reports,  materials  and 
data  shaU  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Boaid.  The 
obUgations  of  the  Participants  to 
provide  these  reports,  materials  and 
data  to  the  Board,  when  the  Board  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all  Participants 
under  the  agreements  governing  their 
participation  in  the  Fund. 

12.  If  a  Qualified  Plan  becomes  an 
owner  of  10%  or  more  of  the  assets  of 
the  Fund,  such  QuaUfied  Plan  wiU 
execute  a  fund  participation  agreement 
with  the  Fund.  A  QuaUfied  Plan  will 
execute  an  appUcation  containing  an 
acknowledgement  of  this  condition 
upon  such  QuaUfied  Plan's  initial 
purchase  of  the  shares  of  the  Fund. 
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CoDclusieii 

For  the  reascms  summarized  above, 
Applicants  represent  that  the  exemptive 
relief  requested  is  necessary  or 
appropriate  in  the  public  interest  and 
(rtherwrise  meets  the  standards  of 
Section  6(c)  of  the  Act. 

For  the  Commission,  by  the  DivisioD  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maifaral  H.  McFariaad, 
Deputy  Secretary. 
(FR  Doc.  9&-21127  Filed  6-24-95;  8:45  am] 
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FHbiflS  Under  «!•  PubNc  (MUtty  HoMbifl 
Coenipany  Act  o(  1t35,  M  AoMiided 

August  18, 1995. 

Notice  is  hereby  given  that  the 
following  filingCs)  has/have  been  made 
with  the  Commission  pursxiant  to 
provisicxis  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  Ao  application's) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transacti(m(s)  sununari^sd  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  perstms  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarationls) 
should  submit  their  views  in  writing  by 
September  11, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicantls)  and/or 
declarant(s)  at  the  addre8s(es)  specified 
below.  Proof  of  service  (by  affidavit  w, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so  - 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Electric  System,  et  al.  [70- 
8671) 

New  England  Electric  System 
("NEES"),  25  Research  Drive. 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  and  its 
subsidiary  company  Narragansett 
Energy  Resources  Company  ("NERC"), 
280  Melrose  Street.  Providence,  Rhode 


Island  02901,  have  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10,  and  12  of  the  Act  and  rules  42 
and  45  thereunder. 

NERC  is  a  general  partner  with  20% 
interest  in  each  of  two  partnerships 
owning  the  Ocean  State  Power  Project 
("OSP  Partnerships").  The  OSP 
Partnerships  own  a  two-unit  combined 
cycle  electric  generating  facility  located 
in  Buirillville,  Rhode  Island.  By  prior 
order  dated  October  13, 1988  (HCAR 
No.  24727),  the  Commissioi  authorized 
NERC  to  issue  and  sell  notes  to  NEES 
("NEES  Notes")  in  order  to  fund  NERC's 
equity  contributions  to  the  OSP 
Partnerships.  hffiRC  now  proposes  to 
retire  the  NEES  Notes. 

To  accomplish  this  retirem«kt,  NERC 
proposes  to  issue  and  sell,  cm  or  before 
December  31, 1996,  one  or  more  long 
term  notes  to  one  or  more  third  parties 
in  an  aggregate  principal  amount  not  to 
exceed  $33  million  (the  "Note").  The 
Note  will  have  a  maturity  of  up  to  17 
years,  may  provide  for  a  sinking  fund  or 
other  mandatory  pre-payments,  and  may 
have  limitations  on  callability  or 
refimdability  depending  upon  market 
conditions.  hffiRC  proposes  that  the 
Note  will  be  redeemable  at  any  time  at 
its  option,  upon  reasonable  notice,  at 
the  then  outstanding  principal  amount 
plus  accrued  intoest  and  redemption 
pmnium,  and  may  include  a  yield  to 
maturity  premium.  The  interest  rate  for 
the  Note  will  not  exceed  12%  per 
annum. 

As  security  for  its  obligations  under 
the  Note,  N^C  proposes  to  assign  its 
interests  in  the  OSP  Partnerships,  which 
assignment  will  include  a  security 
interest  in  distributions  to  NERC  fiT>m 
the  OSP  partnerships.  Additionally, 
NEES  proposes  to  pledge  its  stock  in 
NERC  to  the  piut:haser  or  purchasers  of 
the  Note  as  limited  security  for  the  Note. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  95-21128  Filed  fr-24-95:  8:45  am] 
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[Release  No.  34-36119;  FNe  No.  SR-CBOE- 
•S-31] 

Salf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectivenees 
of  ProfMoed  Rule  Cttange  t}y  the 
Ctiicago  Board  Options  Exchange, 
Inc.,  Relating  to  Exchange  Fees 

August  18, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 


that  on  July  3, 1995,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBCM:"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  r\ile  change 
from  interested  persons. 

I.  Self-Regulatory  Orfanizatioii's 
StateoMBt  ef  the  Terns  ef  Snhetaece  ef 
tlM  Propoeed  Role  Ckaage 

The  CBCffi  hereby  gives  notice  that  it 
is  proposing  to  amend  (i)  its  Fee 
ReducticMi  Program  for  Market-Maker 
TransactioB  Fees,  Floor  Broker  Fees, 
and  Member  Dues;  (ii)  its  Fee  Discount 
Program  (»  Customer  "Block" 
Transactions;  (iii)  its  Fee  Discount 
Program  for  SPX  and  OEX  Transacticn 
Fees  charged  to  Chicago  Mercantile 
Exchange  ("CME")  Members:  and  (iv) 
certain  Exchange  fees. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Sdf-KegHlatory  Organicatien's 
Stetaaaeat  ef  the  Perpoee  of,  ami 
Stetntory  Bests  for,  tlM  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disctissed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  ptupose  of  the  proposed  rule 
change  is  to  amend  (i)  the  Exchange's 
Fee  Reduction  Program  for  Market- 
Maker  Transaction  Fees,  Floor  Broker 
Fees,  and  Member  Dues;  (ii)  the 
Exchange's  Fee  Discount  Program  for 
Customer  "Block"  Transactions;  (iii)  the 
Exchange's  Fee  Discount  Program  for 
SPX  and  OEX  Transaction  Fees  Charged 
to  CME  members;  and  (iv)  certain 
Exchange  fees.  The  foregoing  fee 
changes  are  being  implemented  by  the  , 
Exchange  pursuant  to  CBOE  Rule  2.22  - 
and  became  effective  on  July  1, 1995. 

The  Exchange's  Fee  Reduction 
Program  for  Market-Maker  Transaction 
Fees,  Floor  Broker  Fees,  and  Member 
Dues  ("Program")  ciurantly  provides 
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that  if  at  the  end  of  any  quarter  of  the 
Exchange's  fiscal  year  theJExchange's 
average  contract  volume  per  day  on  a 
fiscal  year-to-date  basis  exceeds  one  of 
certain  predetermined  volume 
thresholds,  the  Exchange's  Market- 
Maker  transaction  fees.  Floor  Broker 
fees,  and  member  dues  will  be  reduced 
in  the  following  fiscal  quarter  in 
accordance  with  a  fee  reduction 
schedule.  The  Program  is  ongoing  and 
has  no  termination  date.  The  Program  is 
proposed  to  be  amended  to  change  the 
current  voliune  thresholds  and  fee 
reduction  amounts  under  the  Program. 
The  Program  is  also  proposed  to  be 
amended  to  provide  that  the  Program 
will  terminate  on  June  30, 1996  at  the 
end  of  the  Exchange's  1996  fiscal  year. 
In  addition,  the  proposed  rule  change 
makes  certain  editorial  changes  to  the 
provisions  that  describe  the  Program 
without  afiiacting  their  substance. 

The  Exchange's  Fee  Discount  Program 
for  Customer  "Block"  Transactions 
("Quantity  Program")  currently 
provides  for  discoimts  on  the 
transaction  fees  that  CBOE  members  pay 
with  respect  to  public  customer  orders 
for  500  or  more  contracts.  The  Quantity 
Program  also  ciurenUy  provides  for  a 
hi^er  discount  if  a  public  customer 
order  is  for  1,000  or  more  contracts.  The 
Quantity  Program  is  ongoing  and 
currently  has  no  termination  date. 
Under  the  proposed  rule  change,  the 
Quantity  Program  will  retain  its  current 
feature  that  a  discount  is  applicable 
regardless  of  the  Exchange's  volume 
level,  but  will  be  amended  to  provide 
for  increased  discounts  in  the  event  that 
the  Exchange's  volume  level  exceeds 
one  of  certain  predetermined  volume 
thresholds.  Specifically,  for  any  month 
the  Exchange's  average  contract  volume 
per  day  exceeds  one  of  the 
predetermined  volume  thresholds 
referred  to  above,  the  transaction  fees 
that  are  assessed  by  the  Exchange  in  that 
month  with  respect  to  public  customer 
orders  for  500  or  more  contracts  wrill  be 
subject  to  a  larger  discoimt  in 
accordance  with  a  discount  schedtile. 
The  Quantity  Program  is  also  proposed 
to  be  amended  to  provide  that  all  public 
customer  orders  for  500  or  more, 
contracts  will  receive  the  same 
discount,  to  provide  that  the  Quantity 
Program  will  terminate  on  June  10, 1996 
at  the  end  of  the  Exchange's  1996  fiscal 
year,  and  to  change  the  name  of  the 
Quantity  Program  to  the  Customer 
"Large"  Trade  Discount  Program.  In 
addition,  the  proposed  rule  change 
makes  certain  editorial  changes  to  the 
provisions  that  describe  the  Quantity 
Program  without  affecting  their 
subitance. 


The  Exchange's  Fee  Discount  Program 
for  SPX  and  OEX  Transaction  Fees 
Charged  to  CME  Members  ("Reciprocity 
Program")  was  established  pursuant  to 
an  agreement  between  the  Exchange  and 
the  CME  and  currently  provides  that  on 
transactions  for  their  own  accoimt  in 
SPX  and  OEX  option  contracts,  CME 
members  are  eligible  to  receive  the 
transaction  fee  rates  that  the  Exchange 
charges  to  CBOE  member  firms  on  their 
proprietary  transactions.  Although  the 
Exchange  charges  CME  members  the 
transaction  fee  rates  that  the  Exchange 
charges  with  respect  to  public  customer 
orders,  CME  members  may  submit  an 
itemized  rebate  request  to  the 
Exchange's  Accounting  Department  and 
receive  a  rebate  imder  the  Reciprocity 
Program  equal  to  the  difference  between 
the  customer  transaction  fee  rate  and  the 
member  firm  proprietary  transaction  fee 
rate.  Li  order  for  a  CME  member  to  be 
eligible  to  receive  a  rebate  imder  the 
Program  with  respect  to  a  particular 
transaction,  a  rebate  request  listing  such 
transaction  must  be  received  by  the 
Accounting  Department  no  later  than  60 
days  after  the  end  of  the  month  in 
which  the  transaction  was 
consummated  and  must  include  the 
information  relating  to  the  transaction 
which  was  reported  to  the  Exchange's 
trade  match  system.  The  Program  is 
ongoing  and  lias  no  termination  date. 

The  Reciprocity  Program  is  proposed 
to  be  amended  to  eliminate  the 
eligibility  of  CME  members  to  receive 
member  firm  proprietary  rates  and 
instead  to  make  CME  members  eligible 
to  receive  a  14%  discoimt  on  the 
customer  transaction  fee  rates  that  they 
are  charged  through  the  submission  of 
rebate  requests  in  accordance  with  the 
same  procedural  requirements  that  are 
currently  in  place  imder  the  Reciprocity 
Program.  This  14%  discoimt  is  equal  to 
the  discount  that  the  CME  currentiy 
provides  to  CBOE  members  with  respect 
to  CME  transaction  fees  on  transactions 
for  their  own  account  in  S&P  500  and 
S&P  100  futures  contracts.  In  addition, 
the  proposed  rule  change  makes  certain 
editorial  changes  to  the  provisions  that 
describe  the  Reciprocity  Program 
without  affecting  their  substance. 

The  proposed  rule  change  also 
amends  four  Exchange  fees. 

First,  the  proposed  rule  change 
increases  the  SPX  Phone  Position 
Monthly  Rental  Fee  from  $150  to  $300. 
The  Exchange  charges  this  fee  for  the 
rental  of  a  telephone  position  adjacent 
to  or  near  the  SPX  trading  pit.  The  new 
rate  is  equal  to  the  rate  that  the 
Exchange  charges  for  the  rental  of  a 
booth  adjacent  to  or  near  the  OEX 
trading  pit. 


Second,  the  proposed  rule  change 
increases  the  &cchange  Bulletin  Annual 
Subscription  Fee  from  $75  to  $100.  The 
Exchange  Bulletin  is  a  weekly 
publication  of  the  Exchange  that 
contains  Exchange  notices  of  a 
regulatory,  administrative,  operational, 
and  informational  nature.  The  Exchange 
provides  all  Exchange  members  with 
one  subscription  to  the  Exchange 
Bulletin  free  of  charge.  The  Exchange 
Bulletin  Annual  Subscription  Fee  is 
applicable  to  additional  Exchange 
Bulletin  subscriptions  from  Exchange 
members  and  to  Exchange  Bulletin 
subscriptions  from  those  who  are  not 
members  of  the  Exchange. 

Third,  the  proposed  rule  change  will 
alter  the  Inactive  Nominee  Status 
Maintenance  Fee  charged  by  the 
Exchange  to  a  fixed  fee  of  $600  per 
quarter.  This  fee  is  currentiy  equal  to 
the  amount  of  the  Exchange's  quarterly 
membership  dues.^  This  fee  is  provided 
for  by  CBOE  Rule  3.8(b)(1),  is  payable 
quarterly  by  Exchange  member  firms  for 
each  inactive  nominee  status  that  such 
firms  wish  to  maintain,  and  is  payable 
regardless  erf  any  waiver  of  membership 
dues  which  mi^t  be  applicable.  The 
Exchange's  Membwship  Fee  Circular 
will  be  amended  to  reflect  this  fee 
change. 

Fourth,  the  proposed  rule  change 
amends  the  AppUcation,  Maintenance, 
and  Transfer  Registration  Fees  that  the 
Exchange  charges  member  firms  with 
respect  to  their  Registered 
Representatives  ("RRs")  as  described  in 
CBOE  Rule  9.3  and  their  Registered 
Options  Principals  ("ROPs")  as 
described  in  CBOE  Rule  9.2. 
Specifically,  the  proposed  rule  change 
(i)  increases  from  $15  to  $25  the 
AppUcation  Registration  Fee  that  the 
Exchange  charges  for  each  new  RR  or 
ROP  appUcant,  (u)  increases  from  $15 
per  year  to  $20  per  year  the 
Maintenance  Registration  Fee  that  the 
Exchange  charges  for  the  maintenance 
of  each  RR  and  ROP  registration,  and 
(iii)  increases  from  $15  to  $20  the 
Transfer  Registration  Fee  that  the 
Exchange  charges  for  each  RR  or  ROP 
who  transfers  from  another 
organization.  The  foregoing  Registration 
Fees  are  set  forth  in  CBOE  Rule  2.22(b), 
and  therefore  that  Rule  will  be  amended 
to  reflect  these  fee  changes. 

The  proposed  amendments  are  the 
product  of  the  Exchange's  annunl 
budget  review.  The  CBOE  represents 
that  the  amendments  are  structured  to 
fairly  allocate  the  costs  of  operating  the 
Exchange  in  the  event  that  tiie  Exchange 
experiences  higher  volume  and  to  shift 
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a  portion  of  the  Exchange's  revenue 
from  variable  fees  to  fixed  fees.  In 
addition,  although  the  proposed  rule 
change  provides  that  the  Exchange's 
Program  and  Quantity  Program  will 
terminate  at  the  end  of  the  Exchange's 
1996  fiscal  year,  the  Exchange  intends 
to  evaluate  these  Programs  prior  to  the 
beginning  of  the  1997  fiscal  year  and 
may  renew  these  Programs  in  the  same 
or  modified  form  for  the  1997  fiscal 
year. 

The  CBOE  represents  that  the 
proposed  rule  diange  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
Section  6(b)(4),  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Coaunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  sofidted 
or  received  with  respect  to  the  proposed 

rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  described  herein 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  Exchange 
and  therefore,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b— 4(e)  thereunder.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Conments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  t^e 
Commission,  and  all  written 
communications  relating  tc  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  vfill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-95-31  and 
should  be  submitted  by  September  15, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21153  Filed  8-24-95;  8:45  am] 

BiLUNQ  cooe  Mie-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2800; 
Amendment  #1] 

Rorida;  Declaration  of  Disaster  Loan 
Area 

The  above  numbered  declaration  is 
hereby  amended  to  include  Sarasota 
Coim^  and  the  contiguous  Counties  of 
Charlotte,  DeSoto,  and  ManateeJn  the 
State  of  Florida  which  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  that  occurred  on  July 
18. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  25, 1995,  and  for 
applications  fw  economic  injury  the 
deadline  is  April  25, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  21, 1995. 
Caasandra  M.  Pulloy, 
Acting  Administrator. 
[FR  Doc.  95-21211  Filed  8-24-95;  8:45  am] 
■NJJNQ  coaEn».«i-p 


DEPARTMENT  OF  STATE 
[PubNc  Notioa  No.  2244] 

Meeting  of  Protection  of  Minors  Study 
Qroup  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law 

The  first  meeting  of  the  Study  Group 
on  the  Protection  of  Minors  will  take 
place  on  Friday,  September  8, 1995  in 
the  large  conference  room  in  the  South 
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Building,  Navy  Hill,  west  of  the  main 
Department  of  State  building,  from  9:30 
a.m.  to  about  4:30  pjn. 

The  purpose  of  the  meeting  is  to 
review  and  provide  expert  guidance  on 
the  preliminary  draft  of  a  convention 
(multilateral  treaty)  that  was  prepared 
by  a  special  commission  of  the 
international  organization  known  as  the 
Hague  Conference  on  Private 
International  La\v.  That  organization 
decided  in  1993  to  prepare  by  1996  a 
convention  revising  the  1961  Hague 
Convention  on  the  Competence  of 
Authorities  and  the  Law  Applicable  to 
the  Protection  of  Minors.  TTie  draft 
revised  convention  addresses  various 
aspects  of  parental  responsibility,  right^ 
of  custody,  the  designation  and 
functions  of  any  person  or  institution 
charged  with  responsibility  for  a  child's 
person  or  property,  jiuisdiction, 
applicable  law,  the  recognition  and 
enforcement  of  measures  of  protection 
taken,  and  international  cooperation  to 
achieve  the  objectives  of  the  convention. 

Guidance  on  the  draft  convention  that 
will  be  the  basic  working  dociunent  at 
the  third  session  of  the  special 
commission  of  the  Hague  Conference  at 
•  The  Hague  on  September  11-22, 1995 
will  be  crucial  to  the  effective 
participation  of  the  U.S.  delegation  in 
that  session.  The  draft  convention 
emerging  irom  that  session  will  form  the 
basic  working  dociunent  for  the  next 
intergovernmental  diplomatic 
conference  of  the  Hague  Conference 
itself  in  October  1996,  at  the  conclusion 
of  which  the  convention  is  to  be  ready 
for  signatuire  and  ratification. 

Copies  of  documents  consisting  of  the 
preliminary  draft  convention, 
conclusions  resulting  frt>m  the  second 
special  commission  session  in  February 
1995,  and  a  set  of  issues  to  be  discussed 
at  the  study  group  meeting  may  be 
obtained  by  contacting  Ms.  R.  Gonzales 
by  fax  at  (202)  776-8482  or  by  writing 
to  Ms.  Gonzales,  Office  of  the  Legal 
Adviser  (L/PIL),  Suite  203  South 
Building,  2430  "E"  Street  NW., 
Washington,  DC  20037-2800. 

Members  of  the  general  public  may 
attend  the  September  8  meeting  up  to 
the  capacity  of  the  conference  room, 
subject  to  the  direction  of  the  Chair. 
Access  to  the  South  Building  grounds 
("Navy  Hill")  is  controlled,  and  those 
planning  to  attend  should  notify  Ms. 
Gonzales  (telephone:  (202)  776-8420; 
fax:  (202)  776-8482)  not  later  than 
Wednesday,  September  6,  of  their  name, 
affiliation,  address,  phone  number,  date 
of  birth  and  social  security  niunber. 
Persons  interested  in  the  project  but 
unable  to  attend  are  welcome  to  request 
documents  and  submit  written 
comments  or  proposals  by  fax  or  letter 
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to  the  fax  number  or  address  in  the 
preceding  paragraph. 

No  parking  on  site  is  available. 
Attendees  should  seek  admission  at  the 
gate  to  "Navy  Hill"  on  the  west  side  of 
23rd  Street  N.W.  at  the  level  of  "D" 
Street  N.W.  across  bom  the  NW  comer 
of  Main  State  Department  building  and 
ask  the  guard  to  direct  them  to  the 
South  Building,  where  the  meeting  is  in 
the  conference  room  (Room  240)  at  the 
west  end  of  the  2nd  Floor. 
Peter  H.  Pfimd, 

Assistant  Legal  Adviser  for  Private 
baemational  Law,  Vice-Chair,  Secretary  of 
State's  Advisory  Committee  on  Private 
International  Law. 

[FR  Doc.  95-21098  Filed  8-24-95;  8:45  am] 
BIUING  COOE  4n0-0S-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Investment 
and  Services  Policy  Advisory 
CcNnmlttee 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  that  the  September  12, 
1995  meeting  of  the  Investment  and 
Services  Policy  Advisory  Committee 
will  be  held  from  10:00  a.m.  to  2:00  p.m. 
The  meeting  will  be  closed  to  the  public 
fitim  10:00  a.m.  to  1:15  p.m.  The 
meeting  will  be  open  to  the  public  from 
1:15  p.m.  to  2:00  p.m. 

SUMMARY:  The  Investment  and  Services 
Policy  Advisory  Committee  will  hold  a 
meeting  on  September  12, 1995  from 
10:00  a.m.  to  2:00  p.m.  The  meeting  will 
be  closed  to  the  public  fixim  10:00  a.m. 
to  1:15  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Piu^uant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  The  meeting  will  be 
open  to  the  public  and  press  fi-om  1:15 
pan.  to  2:00  p.m.  when  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  membera  of  the  committee  vnU  not 
be  invited  to  comment. 


DATES:  The  meeting  is  scheduled  fit)m 
September  12, 1995,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Jefferson  Hotel  at  16th  and  M  streets 

NW.,  Washington,  D.C,  unless 

otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michaelle  Burstin,  II>irector  of  Public 

Liaison,  Office  of  the  United  States 

Trade  Representative,  (202)  395-6120. 

Michael  Kantor, 

United  States  Trade  Representative. 

[FR  Doc.  95-21207  Filed  8-24-95;  8:45  am] 

BILUNQ  COOE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Pocket  No.  95-«6;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1992 
Voiltswagen  Passat  4-Door  Sedan 
Passenger  Care  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
Volkswagen  Passat  4-Door  Sedan 
passenger  care  are  eligible  for 
importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1992  VoUcJswagen 
Passat  4-Door  Sedan  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  September  25, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW,  Washington,  DC  20590.  [Docket 
hoius  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibihty  decisions  may 
be  submitted  by  either  manufactiu«rs  or 
importera  who  have  roistered  with 
NHTSA  pureuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubhshes  this  decision  in  the  Federal 
Radster. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1992  Volkswagen  Passat  4-Door  Sedan 
passenger  care  are  eUgible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1992 
Volkswagen  Passat  4-Door  Sedan  that 
was  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufacturer, 
Volkswagenwerke  A.G.,  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1992 
Volkswagen  Passat  4-^)oor  Sedan  to  its 
U.S.  certified  coimterpart,  and  foimd  the 
two  vehicles  to  be  substantially  similar 
with  respect  to  compUance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1992  Volkswagen  Passat  4-Door  Sedan, 
as  originally  manufactiued,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
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certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992  Volkswagen 
Passat  4-Door  Sedan  is  identical  to  its 
U.S.  certified  coxmterpart  with  respect 
to  compUance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces.  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Itoor  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1992  Volkswagen 
Passat  4-Door  Sedan  complies  with  the 
Bumper  Standard  foimd  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failiue  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  firom  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  hi^-moimted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  fleamew M/rror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 


Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  installation  of  a  passive 
restraint  system  consisting  of  driver's 
and  passenger's  side  automatic  seat 
belts,  knee  bolsters,  and  associated 
hardware  that  have  identical  part 
numbers  to  those  foimd  on  the  vehicle's 
U.S.  certified  coimterpart.  The 
petitioner  states  that  the  vehicle  is 
equipped  at  its  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button,  and  with 
a  lap  belt  at  its  center  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  conmients  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Anduwity;  49  U.S.C.  30141  (a)(1)(A)  and 
(bKl);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  August  21, 1995. 
Marilyiuie  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Do?.  95-21147  Filed  8-24-95;  8:45  am] 
BOJJNQ  CODE  M10-a»-P 

[Docket  No.  95-68;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1972 
MG*B  Roadster  Passenger  Cars  are 
Eligible  for  Importation 

agency:  National-Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1972  MG- 
B  Roadster  passenger  cars  are  eligible 
for  importation. 

SUKIMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1972  MG-B 
Roadster  that  was  not  originally 
manufactuied  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that    - 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  September  25, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm.] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entvdstle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactiired 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
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model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibiUty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Fedo-al 
RcMoster. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1972  MG-B  Roadster  passenger  cars  are 
-eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1972  MG-B  Roadster  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  British  Leyland 
Motor  Corp.,  Ltd.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1972 
MG-B  Roadster  to  its  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1972  MG-B  Roadster,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  cap&ble  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1972  MG-B 
Roadster  is  identical  to  its  U.S.  certified 
coimterpart  with  respect  to  compUance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  '.,103 
Defrosting  ana  Defogpng  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
201  Occupant  Protection  in  Interior 
Impact.  202  Head  Restraints.  203 
Impact  Protection  for  the  Driver  From 
Che  Steering  Control  System,  204 
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Steering  Control  Rearward 
Displacement,  205  Glazing  Materials.. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  and  301  Fuel 
System  Integrity. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  seat  belt 
warning  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sfdemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  and 
warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
in  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 


Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  21. 1995. 
Marilynne  lacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  95-21146  Filed  8-24-95;  8:45  am) 
BILUNQ  COOE  4»1l>-6«-P 

[Docket  No.  95-67;  Notice  1] 

Notice  Of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1994  and 
1995  Dodge  Ram  Pickup  Trucks  are 
Eligit>ie  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994  and 
1995  Dodge  Ram  pickup  trucks 
manufactured  in  Mexico  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1994  and  1995  Dodge 
Ram  pickup  trucks  manufactured  in 
Mexico  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for  sale  in 
the  United  States  and  that  were  certified 
by  their  manufacturer  as  complying 
with  the  safety  standards,  and  (2)  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  September  25, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPP1.EMENTARY  INFORMATION: 

Backgroond 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applic^le  Federal  motor 
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vehicle  safety  standards  shaU  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1994  and  1995  Dodge  Ram 
pickup  trucks  manufactured  in  Mexico 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  that  WaUace 
beUeves  are  substantially  similar  are 

1994  and  1995  Dodge  Ram  pickup 
trucks  that  were  manufactured  for  sale 
in  the  United  States  and  certified  as 
conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.  S.  certified  1994  and 

1995  Dodge  Ram  pickup  trucks  to  their 
U.S.  certified  counterparts,  and  foimd 
the  vehicles  to  be  substantially  siinilar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1994  and  1995  Dodge 
Ram  pickup  trucks,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994  and  1995  Dodge 
Ram  pickup  trucks  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  101 
Controls  and  Displays.  102 
Transmission  Shift  Lever  Sequence 
•  *  *.,  103  Defrosting  and  Defogging 


Systems.  104  Windshield  Wiping  and 
Washing  Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  108  Lamps, 
Reflective  Devices  and  Associated 
Equipment.  109  New  Pneumatic  Tires. 
Ill  Rearview  Mirror.  113  Hood  Latch 
Systems.  115  Vehicle  Identification 
Number,  116  Brake  Fluid.  118  Power 
Window  Systems.  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System.  204  Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  210 
Seat  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps. 
212  Windshield  Retention.  214  Side 
Impact  Protection,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion.  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994  and  1995  Dodge 
Ram  pickup  trucks  MPVs  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  105  Hydraulic  Brake 
Systems:  Inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
light. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  to  be 
activated  when  the  driver's  door  is 
opened  with  the  key  left  in  the  ignition. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  driver's  side 
air  bag  and  knee  bolster.  The  petitioner 
stated  that  the  vehicles  are  equipped 
with  Type  2  lap  and  shoulder  belts  at 
each  outboard  seating  position  and  a 
Type  1  lap  belt  at  each  center  seating 
position. 

Standard  No.  209  Seat  Belt 
Assemblies:  Replacement  of  the  Type  2 
lap  and  shoulder  belts  at  each  outboard 
seating  position  with  U.S.-model 
components  that  bear  the  required 
markings. 

Interested  persons  are  invited  to 
submit  conunents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 


All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  21, 1995. 
M  arilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-21145  Filed  8-24-95;  8:45  am) 

BILLING  COOE  4»10-<»-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  14,  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Btu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  E>epartment 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Departmental  Offices/Office  of  Foreign 
Assets  Control 

OMB  Number:  1505-0092. 

Form  Number:  TD  F  90-22.29  (TFAC). 

Type  of  Review:  Extension. 

Title:  Libyan  Sanctions  Regtdations. 

Description:  Submissions  will  provide 
the  United  States  Government  with 
information  to  be  used  in  administering 
and  enforcing  sanctions  against  Libya. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
300  hours. 

Clearand!  Officer  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
room  2110, 1425  New  York  Avenue 
NW.,  Washington,  DC  20220. 
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OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-21116  Filed  ft-24-95;  8:45  am] 
BtLUNG  COOE  4S1».4S-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  17, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reducticm  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
-Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0052. 

Form  Number:  FMS  458  and  FMS  459. 

Type  of  Review:  Revision. 

Title:  Financial  Institution  Agreement 
and  AppUcation  Forms  for  IDesignation 
as  a  Treasury  Tax  and  Loan  E)epositary 
(FMS  458);  Resolution  Authorizing  the 
Financial  Institution  Agreement  and 
AppUcation  for  Designation  as  a 
Treasury  Tax  and  Lcmu  Depositary  (FMS 
459). 

Description:  Financial  institutions  are 
required  to  complete  an  agreement  and 
application  to  participate  in  the  Federal 
Tax  Deposit/Treasury  Tax  and  Loan 
Program.  The  approved  appUcation 
designates  the  depositary  as  an 
authorized  recipient  of  the  taxpayers' 
deposits  for  Federal  TaxeS/ 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
450. 

Estimated  Burden  Hours  Per 
Response 


Fomi 

Response  time 

FMS  458  

FMS  459  „ 

15  minutes. 
15  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
225  hours. 

Clearance  Officer:  Jacqueline  R.  Peiry, 
(301)  344-8577,  Financial  Management 


Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LoislLIIoUaiid. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-21117  FUed  8-24-95;  8:45  am) 
MJJNQ  COK  4t1»4S^ 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  18, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Btu«au  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Castcnis  Senrice  (CUS) 

OMB  Number:  1515-4)108. 

Form  Nuntber:  None. 

Type  ^Review:  Extension. 

Title:  Declaration  by  the  Person 
Abroad  Who  Received  and  is  Returning 
Merchandise  to  the  U.S. 

Description:  The  declaration  is  used 
imder  conditions  where  articles  are 
imported  and  then  exported  and 
leimported  duty  free  due  to  the 
declaration.  Use  insures  Customs 
control  over  duty  free  merchandise. 

Respondents:  Business  or  other  for- 
pro^t.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Par 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
292  hours. 

Clearance  Officer:  Noiman  Waits, 
(202)  927-1551.  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch,  room  6426, 1301  Constitution 
Avenue  NW.,  Washington.  DC  20229. 

OMB  Revieww:  Milo  Sunderhauf. 
(202)  395-7340.  Office  of  Managemrait 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LolsK-Hoilaad, 

Departmental  Reports  Management  Officer. 
[FR  Doc  95-21118  Filed  8-24-95;  8:45  am) 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  14, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-5 1 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110. 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Senrice  (IRS) 

OMB  Number:  1545-0256. 

Form  Number:  IRS  Forms  941c  and 
941CPR. 

Type  of  Review:  Extension. 

Title:  Supporting  Statement  to  Correct 
Information  (941c),  Planilla  Para  La 
Correocion  Oe  Infonnadon  (941cPR). 

Description:  Used  by  employers  to 
correct  previously  reported  FICA  or 
income  tax  data.  It  may  be  used  to 
support  a  credit  or  adjustment  claimed 
on  a  ciurent  return  for  an  error  in  a  prior 
return  period.  The  information  is  used 
to  reconcile  wages  and  taxes  previously 
reported  or  used  to  support  claim  for 
refund  credit  or  adjustment  of  FICA  or 
income  tax. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  98,050. 

Estimated  Burden  hours  Per 
Respondent/Recorokeeper 


Record- 
keeping. 

Preparing 
thetomrt. 


Fomi  941c 


8  hr.,  51  min. 
8  min. 


Fomfi  941CPR 


7  hr.,  25  min. 
7  min. 


Frequerwy  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,528,697  hours. 

OMB  Number:  1 545-962  . 

Form  Number:  TRS  PubUcation  1075. 

Type  of  Review:  Extension. 

Title:  Safeguard  Procedures  and 
Safeguard  Activity  Reports. 

Description:  Internal  Revenue  Code 
section  6103(p)  requires  that  IRS 
provide  periodic  reports  to  Congress 
describing  safeguard  procedures  utiUzed 
by  agencies,  which  receive  information 
firom  the  IRS,  to  protect  the 
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confidentiality  of  the  information.  This 
section  also  requires  that  these  agencies 
furnish  reports  to  the  IRS  describing 
their  safeguards. 

Respondents:  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government. 

Estimated  Number  of  Respondents: 
5,100. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
25,500  hours. 

OhfB  Number:  1545-1012. 

f onn  Number:  IRS  Form  5305A-SEP. 

Type  of  Review:  Reinstatement. 

Title:  Salary  Reduction  and  Other 
Elective  Simplified  Employee  Pension — 
Individual  Retirement  Accoimts 
Contribution  Agreement. 

Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  imder 
a  salary  reduction  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k).  This  form  is  not  to  be  filed  with 
IRS,  but  to  be  retained  in  the  employers 
records  as  proof  of  establishing  such  a 
plan,  thereby  justifying  a  deduction  for 
contributions  made  to  this  SEP.  The 
data  is  used  to  verify  the  deduction. 

Respondents:  Business  or  other  for- . 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 40  min. 

Learning  about  the  law  or  the  form — 54 

min. 
Preparing  the  form — 1  hr.,  5  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  265,000. 

OMB  Number:  1545-1102. 
Regulation  ID  Number:  PS-19-82 
Final,  Notice  89-1  and  Notice  89-6. 
Type  of  Review:  Extension. 


Title:  Carryover  Allocations  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit. 

Description:  The  regulations  provide 
the  Service  the  information  it  needs  to 
ensure  that  low-income  housing  tax 
credits  are  being  properly  allocated 
imder  section  42.  This  is  accomplished 
through  the  use  of  carryover  allocation 
dociunents,  election  statements,  and 
binding  agreements  executed  between 
taxpayers  (e.g.,  individuals,  businesses, 
etc.]  and  housing  credit  agencies. 

flespondents;  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
2,230. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours,  30  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
4,008  hoiirs. 

OAffl  Number:  1545-1355. 

Regulation  ID  Number:  INTL-648-89 
NPRM. 

Type  of  Review:  Extension. 

Title:  Taxable  Year  of  Certain  Foreign 
Corporations  Beginning  After  July  10, 
1989. 

Description:  Proposed  regulations  set 
forth  the  "required  year"  for  "specified 
foreign  corporations"  for  taxable  years 
begimiing  after  July  10, 1989,  and  give 
guidance  on  which  foreign  corporations 
must  change  their  taxable  year  and  how 
to  effect  the  change  in  taxable  year. 
Specified  foreign  corporations  must 
conform  to  the  required  year  and  must 
state  so  on  Form  5471. 

Respondents:  Busineto  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  95-21119  Filed  »-24-95;  8:45  am]. 

BiUMQ  CODE  4830-01-P 


Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

August  15, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Rerenue  Service  (IRS) 

OMB  Number:  1545-0710. 

Form  Number:  IRS  Forms  5500,  5500- 
C/R  and  Schedules. 

Type  of  Review:  Revision. 

Title:  Annual  Return/Report  of 
Employee  Benefit  Plan,  Return/Report 
of  Employee  Benefit  Plan  and 
Assodateid  Schedules. 

Descpption:  The  forms  listed  in  Item 
7  are  Annual  Information  Returns  filed 
by  Employee  Benefit  Plans.  The  IRS 
uses  this  information  to  determine  if  the 
plan  appears  to  be  operating  properly  as 
required  imder  the  law  or  whether  the 
plan  should  be  audited. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  901,400. 


EsTiiwiATED  Burden  Hours  Per  Respondent/Recordkeeper: 


FomVschedule 

Recordkeeping 

Learning  about  law  or 
ttwform 

Preparing  the  form 

Copying,  assembling, 

and  sending  the  form  to 

the  IRS 

5500  (initial  filers)  

87  hours,  46  minutes 

82  hours,  16  minutes 

17  hours,  28  minutes  

29  hours,  39  minutes 

18  hours,  39  minutes 

5  hours,  16  minutes 

1  hour.  12  minutes 

10  hours,  2  minutes 

2  hours.  52  minutes 

15  hours,  4  minutes 

9  hours.  32  minutes 

9  hours,  32  minutes 

0  hours,  28  minutes  

2  hours,  47  minutes 

1  hour.  23  minutes 

0  hours,  18  minutes 

0  hours,  12  minutes 

1  hour,  41  minutes 

0  hours.  24  minutes 

0  hours.  6  minutes  ._ 

14  hours,  11  minutes 

14  hours.  6  minutes 

1  hour,  42  minutes 

3  hours,  23  minutes 

1  hour.  45  minutes 

0  hours.  23  minutes 

0  hours,  13  minutes 

1  hour,  56  minutes 

0  hours.  28  minutes 

0  hours,  21  minutes 

0  hours,  48  minutes. 

5500  (all  other  filers)  

Schedule  A  

0  hours,  48  minutes. 
0  hours.  16  minutes. 

Schedule  B  (Part  1) 

Schedule  B  (Part  II) 

Schedule  C 

0  hours,  0  minutes. 
0  hours.  0  minutes. 
0  hours.  0  minutes. 

Schedule  E  (noniever^ed  ESOP) 
Schedule  E  (leveraged  ESOP) .».. 

<Vhedule  F  ..„ ._._. 

Schedule  G ~    >,^    - 

0  hours.  0  minutes. 
0  hours,  0  minutes. 
0  hours.  0  mmutes. 
0  hours  0  minutes. 
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Estimated  Burden  Hours  Per  Respondent/Recordkeeper:— Continued 


Form^schedule 


Schaduto  P  .... 
Schedule  SSA 


Recordkeeping 


1  hour,  55  minutes  .. 
5  hours,  30  minulas 


Learning  about  taw  or 
the  form 


0  hours,  30  minutes  ... 
0  hours.  6  minutes 


Prspering  the  form 


0  hours.  33  mlnulM 
0  hours.  11  minulas 


Copying,  assemt«ng, 

and  sending  the  form  to 

the  IRS 


0  hours,  0  minutes. 
0  hours,  0  minutes. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  27.946.240 
hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washingtcm.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf . 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
UisK.HellaMi. 

Departmental  Reports,  Management  Officer. 
(PR  Doc.  95-21120  Filed  »-24-95;  8:45  am] 


PubNclntormatlon  CoNscllon 
lUqulreMMRts  Submmed  to  OMB  for 

RamIaim 

August  15, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0633. 

Form  Number:  Notices  437,  438  and 
466. 

Tj7)e  of  Review:  Extension. 

Title:  Notice  of  Intention  to  Disclose. 

Description:  Notice  is  required  by  26 
use  6110(f).  A  reply  is  necessary  if 
recipient  disagrees  with  the  Service's 
■proposed  deletions.  The  Service  uses 
the  reply  to  consider  propriety  of 
making  additional  deletions  to  public 
inspection  version  of  written 
determinations  or  related  background 
file  dociunents. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Government 

Estimated  Number  of  Respondents: 
2.500. 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequertcy  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,250  hours. 

OMB  Number:  1545-922. 

Form  NunAer:  IRS  Forms  8329  and 
8330. 

Type  of  Review:  Extensicm. 

Titie:  Lender's  Inibnnation  Return  for 
Mortgage  Credit  Certificates  (KKXHs) 
(8329);  Issuer's  Quarterly  Information 
Return  for  Mortgage  Credit  Certificates 
(MCCs)  (8330). 

Description:  Form  8329  is  used  by 
lending  institutions  and  Form  8330  is 
used  by  state  and  local  governments  to 
report  on  mortgage  credit  certificates 
(MCCs)  authorized  imder  Internal 
Revenue  Code  (IRC)  section  25.  IRS 
matches  the  information  suppUed  by 
lenders  and  issuers  to  ensure  that  the 
credit  is  ccxnputed  properly. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeeping  .. 

Learning  atxxjt 
the  law  orttw 
form 


Preparing  arKi 
sending  tfie 
form  to  the 
IRS  


Form  8329 


3hr.,35 


1  hr.,  5  min. 


1  hr..  12 


Fom8330 


4hr.,32 
min. 


1  hr.,  17 


1.hr..25 
min. 


Frequency  of  Response:  C^arterly  and 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  73.300  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  hitemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

LetoiLHelluid. 

Departmental  Reports,  Management  Office. 
[FR  Doc.  95-21121  Filed  8-24-eS;  8:45  am] 
•1-P 


PubNc  InforiMtfon  CoNeelion 
neqwlremenu  SubmHted  to  OliB  for 

August  1«,  IMS. 

The  Department  t^  Treasury  has  made 
revisions  and  resubmiited  the  following 
public  information  collection 
requirem«iit(8)  to  OMB  fc»^  review  uid 
cleisrance  under  the  Paperwork 
Reduction  Act  of  1960,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  fisted  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  2110. 
1425  New  York  Avenue  NW., 
Washington,  DC  20220. 

Internal  Kevenae  Service  (KS) 

OMB  Number:  1545-0229. 

Fonn  Number:  IRS  Form  6406. 

Type  of  Review:  Resubmission. 

Title:  Short  Form  AppUcation  for 
Determination  for  Amendment  of 
Employee  Benefit  Plan. 

Description:  This  form  is  used  by 
certain  employee  plans  who  want  a 
determination  letter  or  an  amendment  to 
the  plan.  The  information  gathered  will 
be  used  to  decide  whether  the  plan  is 
qualified  under  section  401(a). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  16,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
207.840  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
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Service,  room  5571, 1111  Constitution 

Avenue  NW..  Washingtcm,  DC  20224. 

LaitK.Hollaiid, 

DBpartmental  Reports  ManagenHmt  Officer. 

[FR  Doc  05-21122  Piled  8-24-95;  8:45  am] 

fiBift  OOM  < 


Public  Information  Collection 
RequirenMnta  Sutxnitted  to  0MB  tor 
Review 

August  16, 1995. 

Hie  DepartmMit  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the' 
submi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasiiry  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

Oha  Number:  1545-0458. 

Form  Number:  IRS  Form  4852. 

Type  of  Review:  Extension. 

Title:  Substitute  for  Form  W-2,  Wage 
and  Tax  Statement  or  Form  1099R, 
Distributions  from  Pensions,  Annuities, 
Retirement  or  Profit-Sharing  Plans, 
IRAs,  Insuirance  Contracts,  etc 

Description:  In  the  absence  of  a  Form 
W-2  or  1099R  from  the  employer  or 
payer.  Form  4852  is  used  by  the 
taxpayer  to  estimate  gross  wages, 
pensions,  annuities,  retirement  or  IRA 
payments  received  as  well  as  income  or 
FICA  tax  withheld  during  the  year.  It  is 
attached  to  the  return  for  processing. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Farms,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
1,300,000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion 
and  Annually. 

Estimated  Total  Reporting  Burden: 
390,000  hours. 

OMB  Number:  1545-0597. 

Fonn  Number:  IRS  Form  4598. 

Type  of  Review:  Extension. 

Title:  Form  W-2  or  1099  Not  Received 
orlncOTrect. 

Description:  Employers  and/or  payers 
are  requked  to  furnish  Forms  W-2  or 
1009  to  employees  and  other  payees. 
This  three-part  form  is  necessary  for  the 
resolution  of  taxpayer  complaints 


concerning  the  non-receipt  of  or 
incorrect  Forms  W-2  or  1099. 

Respondents:  Individuals  or 
houscdiolds.  Business  or  other  for-profit, 
Farms,  Federal  Government,  State.  Local 
or  Tribal  Government 

Estimated  Number  of  Respondents: 
850,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

^■equency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
212,500  hours. 

OMB  AAunber  1545-0806. 

Relation  ID  Number:  EE-12-78 
Final. 

Type  of  Review:  Extension. 

Title:  Nonbank  Trustees  of  Pension 
and  Profit-Sharing  Trusts  Benefiting 
Owner-Employees. 

Description:  Internal  Revenue  Code 
(IRC)  section  408(a)(2)  permits  a  person 
other  than  a  bank  to  be  the  trustee  of  an 
IRA.  To  do  so,  an  application  needs  to 
be  filed  and  various  quaUfications  need 
to  be  met.  IRS  uses  the  information  to 
determine  whether  a  person  quaUfies  to 
be  a  non-bank  trustee. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
340. 

Estimated  Burden  Hours  Per 
Respondent:  46  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Biuden: 
260  hours. 

OMB  Number:  1545-0807. 

Form  Number:  TD  7533  and  TD  7896 
Final  Regulations  (LR  2013). 

Type  of  Review:  Extension. 

Title:  Time  for  Filing  Returns  of 
Corporations. 

Description:  Section  6072  (b),  (c),  (d), 
.  and  (e)  of  the  Internal  Revenue  Code 
(IRC)  deals  with  the  filing  dates  of 
certain  corporate  retiuns.  Regulation 
section  1.6072-2  provides  additional 
information  concerning  these  filing 
dates. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion 
and  annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number.  1545-0814. 
Regulation  ID  Number  EE-44-78 
Final. 

Type  of  Review:  Extension. 
Title:  Cooperative  Hospital  Service 
Organizations. 

Description:  This  regulation 
estabUshes  the  rules  for  cooperative  ' 
hospital  service  organizations  which 


seek  tax-exempt  status  imder  section 
501(e)  of  the  Internal  Revenue  Code. 
Sudi  an  organization  must  keep  records 
in  order  to  show  its  cooperative  nature 
and  to  establish  compliance  with  other 
requirements  in  section  501(c). 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Pa- 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Nunihar;  1545-1141. 

Form  Number:  Notice  89-102. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Tax 
Consequences  of  Federal  Financial 
Assistance. 

Description:  Section  597  of  the 
Internal  Revenue  Code  provides  that  the 
Secretary  shall  provide  guidance 
concerning  the  tax  consequences  of 
Federal  financial  assistance  received  by 
qualifying  institutions,  lliese 
institutions  may  defer  payment  of 
Federal  income  tax  attributable  to  the 
assistance.  Required  information 
identifies  deferred  tax  Uabihties. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
125  hours. 

OMB  Number:  1545-1212. 

Form  Number  IRS  Form  706-QDT. 

Type  of  Review:  Revision. 

Title:  U.S.  Estate  Return  for  Qualified 
Domestic  Trusts. 

Description:  Form  706-QDT  is  used 
by  the  trustee  or  the  designated  filer  to 
compute  and  report  the  Federal  estate 
tax  imposed  on  qualified  domestic 
trusts  by  Internal  Revenue  Code  (IRC) 
section  2056A.  IRS  uses  the  information 
to  enforce  this  tax  and  to  verify  that  the 
tax  has  been  properly  computed. 

Respondents:  Individuals  or 
households,  Business' or  other  for-profit 
Estimated  Number  of  Respondents/ 
Recordkeepers:  80. 

Estimated  Burden  Hours  Per  . 
Respondent/Recordkeeper 


Recordkeeping 

Learning  about  the 
law  or  the  form. 


1  hr.,  12  mia 
42min. 
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Estimated  Burden  hours  Per  Re-   Public  information  Collection 
SPONDENT/Recordkeeper— Contin-    Requirements  Submitted  to  OIMB  for 
ued  *  Review 


Preparing  ttie  form  ... 

Copying,  assemt)ling, 
arid  sending  the 
form  to  the  IRS. 


1  hr.,  28  min. 
1  hr.,  3  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  354  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Uis  K.  HoUand, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-21123  Filed  8-24-95;  8:45  am] 
MLUNG  CODE  4830-01-P 


August  17, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  E)epartment  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0023. 
Form  Number  IRS  Form  720. 
Type  of  Review:  Revision. 


Title:  Quarterly  Federal  Excise  Tax 
Return. 

Description:  Form  720  is  used  to  report 
excise  taxes  due  from  retailers  and 
manufacturers  on  the  sale  or 
manufacture  of  various  articles,  to 
report  taxes  on  facilities  and  services, 
and  taxes  on  certain  products  and 
commodities  (gasoline  and  vaccines, 
etc.  It  enables  IRS  to  monitor  excise 
tax  liability  for  various  categories  on 
a  single  form  and  to  collect  the  tax 
quarterly  in  compliance  with  the  law 
and  regulations  (Internal  Revenue 
Code  (IRC)  section  6011). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 

Recordkeepers:  286,000. 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper 


FornVsched 


720  

Schedule  A 

Schedule  C— Part  I 

Part  II  

Part  III  


Record- 
keeping 


25  hr.,  7  min. 

1  hr.,  55  min. 

1  hr.,  55  min. 

18  hr.,  39  min. 

14  min. 


Learning 

atx>u1  the  Taw 

of  the  form 


2  hr.,  38  min. 


Preparing  and 

sending  the  to 

thelRS 


9  hr.,  10  I 

2i 

2i 

18  I 


Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden/ 
Recordkeeping:  9,313,920  hours. 

OMB  Number  1545-0833. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Sweden  (Part  520). 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  tmder  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number  1545-0837. 

Form  Number:  None. 

Type  of  Review:  Extensiem. 

Title:  Regulations  Under  Tax 
Conventions — Germany  (Part  503) 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 


and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents:  65. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  16 
hours. 

OMB  Number  1545-0841. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — ^Austria  (Part  516) 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  50. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Cta  occasion. 

Estimated  Total  Reporting  Burden:  13 
hours. 

OMB  Number  1545-0844. 


Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Greece  (Part  502). 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents:  50. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  Burden: 
13  hours. 

OMB  Number  1545-0845. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — France  (Part  514). 

Description:  This  information  is  needed 
to  secure  for  Individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 
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Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-0846. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Switzerland  (Part  509). 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households,  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  50. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  Burden: 
30  hours. 

OA£B  Number:  1545-0848. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Denmark  (Part  521). 

Description:  This  information  is  needed 
to  seciire  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  1545-0849. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Pakistan  (Part  517). 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  20. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  5 
hours. 

OMB  Number:  1545-0954. 

Form  Number:  IRS  Form  1120-ND. 

Type  of  Review:  Revision. 

Title:  Retiun  for  Nuclear 
Decommissioning  Funds  and  Certain 
Related  Persons. 

Description:  A  nuclear  utility  files  Form 
1120-ND  to  report  the  income  and 
taxes  of  a  fund  set  up  by  the  public 
utility  to  provide  cash  for  the 
dismantling  of  the  nuclear  power 
plant.  The  IRS  uses  Form  1120-ND  to 
determine  if  the  fund  income  taxes 
are  correctly  computed  and  if  a 
person  related  to  the  fund  or  the 
nuclear  utility  must  pay  taxes  on  self- 
dealing. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 23  hr.,  12  min. 
Learning  about  the  law  or  the  form — 

3  hr.,  1  min. 
Preparing  the  form — 5  hr.,  23  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,215  hoius. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC 
20224. 

OMB  Reviewer:  Milo  Simderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

LoU  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  95-21124  Filed  8-24-95;  8:45  am]. 

BILUNQ  COOE  4«30-01-P. 


Office  of  Ttirtfl  Supervision 
[AC-46;  OTS  Nos.  H-2114  and  04192] 

Rrst  Federal  Mutual  Holding  Company, 
Definance,  Ohio;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
14, 1995,  the  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Mutual  Holding  Company, 
Defiance,  Ohio,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 


at  the  Information  Services  EKvision, 
Office  of  Thrift  Supervision,  1700  G 
#Street,  N.W.,  Washington.  D.C.  20552, 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  East  Wacker 
Drive,  Suite  800,  Chicago,  Illinois 
60601-4360. 

^   Dated:  August  21, 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  95-21107  Filed  8-24-95;  8:45  am] 
BILUNG  COOE  6720-01-M 


[AC-45;  OTS  No.  05015] 

Statewide  Savings  Bank,  S.L.A.,  Jersey 
City,  New  Jersey;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
10, 1995,  the  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Statewide 
Savings  Bank.'S.L.A.,  Jersey  City,  New 
Jersey,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  Qty,  NJ  07302. 

Dated:  August  21. 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
[FR  Doc.  95-21106  Filed  8-24-95;  8:45  am] 

BnjJNQCOOE  672»-01-M 


(AC-44;  OTS  No.  06332] 

Illinois  Guarantee  Savings  Banit,  FSB, 
Effingham,  Illinois;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
7, 1995,  the  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Illinois 
Guarantee  Savings  Bank,  FSB, 
Effingham,  Illinois,  to  convert  to  the 
stock  form  of  organization.  Copies  df  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C  20552, 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  East  Wacker 
Drive,  Stiite  800,  Chicago,  Illinois 
60601-4360. 

Dated:  August  21, 1995. 


N 


By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  95-21105  Filed  8-24-95;  8:45  am) 
BaUNQ  COOE  tTao-oi-M 


IAC-43;  OTS  No.  06278] 

Damen  Federal  Bank  for  Savings, 
Chicago,  Illinois;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
7, 1995,  the  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Damen 
Federal  Savings  for  Savings,  Chicago, 
Illinois,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
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Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  East  Wacker  Drive, 
Suite  800.  Chicago,  Illinois  60601-4360. 

Dated:  August  21, 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  95-21104  FUed  8-24-95;  8:45  am] 

BnjJNO  COOE  S720-01-M 


[AC-42;  OTS  No.  04436] 

Tarrytowns  Bank,  FSB,  Tarrytown,  New 
York;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
1, 1995,  the  Assistant  Director, 


Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Tarrytown 
Bank.  FSB,  Tarrytovra,  New  York,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  jersey 
07302. 

Dated:  August  21, 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  95-21103  Filed  8-24-95;  8:45  am] 

BILUNG  COOE  8720-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  165 
Friday,  August  25,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  Friday,  September  8, 
1995,  9:30  a.in. 

PLACE:  U.S.  Comnussion  on  Civil  Rights, 
624  Ninth  Street,  NW,  Room  540, 
Washington,  DC  20425. 

STATUS: 
Agenda 

L  Approval  of  Agenda  « 

n.  Approval  of  Minutes  of  July  14, 1995 

Meeting 
m.  Announcements 

IV.  Staff  Director's  Report 

V.  SAC  Chair  Conference  Follow-up 

VI.  Miami  Hearing  Briefing 

Vn.  State  Advisory  Conunittee  Appointments 
for  Arlcansas,  Delaware,  Georgia 
(interim),  Illinois,  Maine,  North  Dakota, 
Oklahoma,  Rhode  Island,  Tennessee 
(interim],  Virginia  (interim),  and  West 
Virginia 

vm.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
information:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 


Dated:  August  23, 1995. 
Miguel  A.  Sapp, 
Acting  Solicitor. 

IFR  Doc.  95-21303  Filed  8-23-95;  2:10  pml 
BHJJNa  CODE  6336-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Meeting 

TIME  AND  DATE:  2:30  p.m..  Wednesday, 
August  30, 1995. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria. 
Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii),  and 
(9)(B). 

2.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  95-21326  Filed  8-23-95;  4:03  pml 

BUMG  COOE  7S36-01-M 


STATE  JUSTICE  INSTITUTE 
TIME  AND  DATE: 

Friday,  September  15, 1995, 9  a.m.-5 
p.m. 

Saturday,  September  16. 1995, 9  ajn.- 
5  p.m. 

PLACE:  Richmond  Hill  Inn,  87 
Richmond  Hill  Drive,  Asheville.  NC 
28806. 

MATTERS  TO  BE  CONSIDERED:  FY  1995 
grant  applications  and  internal  Institute 
business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 
matters  other  than  those  noted  as  closed 
below. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters;  Board  committee 
meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  EMrector, 
State  Justice  Institute,  1650  King  Street. 
Stiite  600,  Alexandria,  Virginia  22314, 
(703) 684-6100. 
David  L  Tevelin, 
Executive  Director. 

(FR  Doc.  95-21243  Filed  8-23-95;  2:04  pm] 
BHJJNQ  COOE  6820-SC-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  correctnns  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  ^k>tKe  documents.  These  conectnns  are 
prepared  by  the  Office  of  the  Fedecal 
Register.  Agency  prepared  correctkins  are 
issued  as  signed  docunrtenls  and  appear  in 
the  appropri^e  document  categories 
eisewtiere  in  the  issue. 


j~ 


DEPAATMCNT  OF  TRANSPOfTTATION 
FmImvI  Aviation  AdmMiairaiion 
14CFRPwt2S 

(Dedtet  No.  28272;  Nonce  N».  W-q 
Rm  21M>AF21 

ftovteiM  of  Emergency  Evacualion 
Oemonsiratton  Prooeduree  To  hnpreve 
Pnticipant  Safety 

Correction 

In  proposed  rule  docuaieBt  95-17392 
beginning  on  page  36932  in  the  issue  of 


Tuesday.  July  18, 1995,  make  the 
following  corrections: 

AppeMUx  J  to  Part  25  (Correctad] 

On  page  36936,  in  the  third  column, 
in  Ai^ndix  J  to  Part  25,  in  paragraph 
(o),  in  the  second  line,  "closure"  should 
read  "disclosure";  and  in  paragraph  (p), 
in  the  sixth  line,  "exists"  should  read 
"exits". 

■UMo  ooec  iM»«-e 


FederalRegister 

VoL  60,  No.  165 
Friday,  August  25,  1995 


August  17, 1995,  make  the  following 
correction: 

514.409-1    [CorradMg 

On  page  42804,  in  the  first  column,  in 
amendatory  instruction  26,  in  the 
seventh  line,  "FAR  519.502-2(b)" 
should  read  "FAR  519.502-3(b)". 

MUMQ  COBf  1Mi-tt-0 


QCNERAL  SERVICES 
AOMMISTRATION 

48CFRPart514 

Qofieral  Services  AdmMeiratton 
AoquleWen  Regulation;  hwpiemenMng 
Federal  AcquiaMon  Cireular  (FAC  90- 
29) 

Correction 

In  rule  docimient  95-20215  beginning 
on  page  42801  in  the  issue  of  Thursday, 


'■-?  >*!■ 


Friday 

August  25,  1995 


Part  II 


Department  of 
Education 


Waivers  Granted  Under  the  Authority  of 
the  Elementary  and  Secondary  Act  and 
the  Goals  2000:  Educate  America  Act 
Notice 
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DEPARTMENT  OF  EDUCATION 

Waivers  Granted  Under  ttie  Authority 
of  the  Eiementary  and  Secondary  Act 
and  ttie  Goais  2000:  Educate  America 
Act 

ACTION:  Notice  of  waivers  granted  by  the 
U.S.  Secretary  of  Education  under  the 
authority  of  the  Elementary  and 
Secondary  Education  Act  and  the  Goals 
2000:  Educate  America  Act. 

SUMMARY:  States  and  communities  have 
new  opportunities  for  flexibility  in  the 
use  of  Federal  education  funds  in  order 
to  improve  school  effectiveness  and 
academic  achievement.  The  Improving 
America's  Schools  Act  (Pub.  L.  103- 
382),  which  reauthorized  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227).  and  the 
School-to- Work  Opportimities  Act  (Pub. 
L.  103-239)  provide  States,  school 
districts,  and  schools  with  significant 
new  opportunities  to  seek  waivers  of 
certain  requirements  of  Federal 
education  programs  in  order  to  improve 
teaching  and  learning. 

This  notice  identifies  the  waiver 
requests  approved  by  the  U.S. 
Department  of  Education  imder  these 
new  waiver  authorities  through  )\me  30. 
1995.  This  notice  also  identifies  one 
State  that  has  had  its  Education 
Flexibility  (Ed-Flex)  Partnership 
Demonstration  Program  application 
approved  and  that  has  been  delegated 
the  Secretary's  waiver  authority  under 
the  Goals  2000:  Educate  America  Act. 
As  of  June  30,  no  waivers  had  been 
requested  under  the  general  Goals  2000 
authority  or  School-to-Work 
Opportimities  Act 

Application  Approvals 

Through  Jime  30, 1995,  the  Secretary 
has  approved  14  applications  for 
waivers  and  one  appUcation  for  Ed-Flex. 
The  successful  applications  are 
described  briefly  in  this  notice,  which  is 
published  as  provided  for  in  sectirai 
14401(g)  of  the  ESEA  and  section  311(g) 
of  Goals  2000.  These  svunmaries  are 
presented  to  illustrate  some  of  the  key 
elements  of  the  approved  requests.  Each 
waiver  application  is  reviewed  and 
evaluated  based  on  its  individual  merits 
in  accordance  with  the  statutory  criteria. 

(A)  Waivers  Approved  Under  the 
General  Waiver  Authority  in  Section 
14401  of  the  ESEA 

(1)  Name  of  Applicant:  Palm  Beach 
County  School  District.  West  Palm 
Beach.  FL 

Reqiurement  waived:  Section 
1113(a)(3)  of  the  ESEA. 

Duratioa  of  Waiver  One  year. 


Siumnary:  The  district  will  not 
allocate  Title  I  funds  to  foiu-  eligible 
secondary  schools  for  one  year.  This 
will  enable  the  district  to  continue 
improvement  strategy  efforts  in  22 
elementary  schoolwide  programs  and 
follow  through  with  plans  to  begin  six 
new  elementary  schoolwide  programs  in 
the  upcoming  school  year. 

Date  Granted:  March  9, 1995. 

(2)  Name  of  Applicant:  School  District 
of  Lancaster,  Lancaster,  PA. 

Requirement  waived:  Section 
1113(a)(3)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Siumnary:  As  part  of  its 
comprehensive  approach  to  using 
Federal,  State,  and  local  education 
resources,  the  district  will  use  its  Title 
I  funds  in  11  elementary  schools, 
including  two  schools  otherwise 
ineligible  for  Title  I  funds.  While  the 
district  will  not  fund  an  eligible  middle 
school,  it  will  devote  substantial  non- 
Title  I  resources  there.  Title  I  funds  will 
continue  to  support  an  early 
intervention  program  serving  children 
from  preschool  through  grade  3.  The 
district  points  to  strong  indications  of 
prior  success  of  this  program  and 
describes  plans  to  monitor  the  program 
for  long-term  improvement. 

Date  Granted:  May  23, 1995. 

(3)  Name  of  Applicant:  Riverside 
Unified  School  District,  Riverside.  CA. 

Requirement  waived:  Section 
1113(a)(4)  of  the  ESEA. 

Diuation  of  Waiver:  Three  years. 

Summary:  The  district  will  not  serve 
three  newly  Title  I— eligible  elementary 
schools,  in  order  to  continue  Title  I 
services  for  children  who  reside  in  an 
eligible  attendance  area  but  who,  under 
the  district's  volimtary  desegregation 
plan,  are  tiansprated  to  an  elementary 
school  that  has  a  lower  rate  of  poverty 
than  the  newly  eligible  schools.  The 
school  to  be  served  has  been  identified 
by  the  State  as  a  "Distinguished 
School,"  with  Title  I  as  the  centerpiece 
of  its  program. 

Date  Granted:  May  23. 1995. 

(4)  Name  of  Applicant:  Fort  Worth 
Independent  School  District.  Fort 
Worth.  TX. 

Requirement  waived:  Section 
1113(c)(1)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Summary:  The  district  will  provide  a 
greater  per  pupil  allocation  of  Title  I 
funds  to  foiu  high-poverty  elementary 
schools  than  to  other  schools  that  nnk 
higher  in  poverty.  The  foiu*  schools 
operate  schoolwide  programs  that  will 
aim  to  increase  the  quality  of  instruction 
and  improve  academic  adiievement 
through  reorganizing  staff,  lengthening 
the  school  year,  providing  extensive 


professional  development,  focusing 
heavily  on  reading  and  math,  and 
strengthening  links  to  the  community. 
Date  Granted:  June  5, 1995. 

(5)  Name  of  Applicant:  Penn  Manor 
School  District,  Penn  Manor,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  One  year. 

Summary:  Consistent  with  its 
strategic  plan,  the  district  supports  an 
early  intervention  reading  program  and 
will  provide  Title  I  services  to  all 
educationally  at-risk  first  grade 
students.  The  waiver  vfill  enable  the 
district  to  serve  three  elementary 
schools  that  are  otherwise  ineligible  for 
Title  I  funds.  The  school  poverty  levels 
in  this  district  are  relatively  low  and 
span  a  small  range. 

Date  Granted:  Jime  8. 1995. 

(6)  Name  of  Applicant:  South  Eastern 
School  District,  South  Eastern,  PA. 

Requirement  waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Summary:  The  district  has  adopted  a 
strategic  plan  stressing  early 
intervention.  The  district  will  provide 
Title  I  funds  to  two  otherwise  ineligible 
elementary  schools  so  that  they  may 
continue  their  Reading  Recovery 
programs.  This  is  a  relatively  low- 
poverty  school  district,  in  which  all  of 
the  schools  fall  within  a  small  range 
aroujid  the  district  average. 

-Date  Granted:  Jime  8, 1995. 

(7)  Name  of  Applicant:  Hillsborough 
County  Public  Schools,  Tampa,  FL. 

Requirement  waived:  Section 
1113(a)(3)(B)  of  the  ESEA. 

Duration  of  Waiver:  Three  years — 6th 
Grade  Center;  Two-years — ^Junior  High 
School. 

Siumnary:  The  district  will  delay 
providing  "Title  I  services  to  a  6th  grade 
center  (for  three  years)  and  a  junior  high 
school  (for  two  years).  Both  of  these 
schools  are  undergoing  major  physical 
and  institutional  restructuring  efforts, 
including  school  closures  and  changes 
in  grade  spans  served.  Assuming 
continued  eligibility,  Title  I  services 
will  be  provided  at  both  schools  at  the 
end  of  the  waiver  period. 

Date  Granted:  June  12, 1995. 

(8)  Name  of  Applicant:  Huntingdon 
Area  School  District,  Huntingdon,  PA. 

Requirement  waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 

Duration  of  Waiver:  Thiee  years. 

Summary:  The  district  will  provide 
Title  I  funds  to  two  otherwise  ineligible 
elementary  schools.  Consistent  with  the 
district's  three-year  strategic  plan,  the 
funds  will  enable  the  district  to  provide 
Reading  Recovery  programs  in  the  two 
schools.  Both  of  these  schools  formerly 
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were  eligible  for  Chapter  1  funds  under 
the  no-wide  variance  provision  of 
Chapter  1. 
Date  Granted:  June  27, 1995. 

(9)  Name  of  Applicant:  Nash-Rocky 
Mount  School  District,  Nashville.  NC. 

Requirement  waived:  Section 
1114(a)(1)(A)  of  the  ESEA. 

Duration  of  Waiver:  Qne  3rear. 

Summary:  This  waiver  will  enable  an 
elementary  school,  with  a  poverty.rate 
near  the  60  percent  requirement,  to 
implement  a  Title  I  schoolwide  program 
one  year  early.  Requirements  pertaining 
to  sdioolvtride  programs  other  than  the 
poverty  level  of  the  attendance  area  still 
apply. 

Date  Granted:  June  27. 1995. 

(10)  Name  of  AppUcant:  Knoxville 
Community  Unit  School  District  No. 
202.  Knoxville.  IL. 

Requirement  waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Summary:  The  waiver  v«rill  enable  the 
district  to  plan  for  the  termination  of  the 
Chapter  1  program  in  one  elementary 
school,  allowing  the  district  to  minimize 
the  negative  impact  of  the 
discontinuation  and  develop 
alternatives  to  meet  the  educational 
needs  of  the  students  who  would  no 
longer  be  served. 

Date  Granted:  June  30, 1995. 

(11)  Name  of  Applicant:  West  Chester 
School  District,  West  Chester,  PA. 

Requirement  waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Sununary:  This  waiver  will  enable  the 
district  to  provide  Title  I  funds  to  three 
othenvise  ineligible  elementary  schools, 
attended  by  24  percent  of  the  district's 
identified  low-income  students,  and  to 
maintain  its  early  intervention  program 
in  all  10  of  its  elementary  schools.  The 
schools'  poverty  levels  are  closely 
clustered,  with  the  three  ineligible 
elementary  schools  ranked  within  1.1 
percentage  points  of  the  district  average. 
Instead  of  allocating  funds  strictly  based 
on  poverty,  the  district  will  fund 
equally  a  reading  specialist  position  in 
each  of  the  ten  schools. 

Date  Granted:  June  30. 1995. 


(B)  Waivers  Approved  Under  the  Special 
Waiver  Authority  in  Section  111  3(aX7) 
of  the  ESEA 

(1)  Name  of  Applicant:  Metropolitan 
School  District  of  Decatur  Township. 
Marion  County,  Indianapolis,  IN. 

Requirement  waived:  Sections  1113(a) 
and  1113(c)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Summary:  The  waiver  allows  the 
district  to  provide  Title  I  funds  to  two 
schools  with  poverty  rates  below  35 
percent  but  above  25  percent  and  to 
fund  all  elementary  schools  at  a  rate  less 
than  125  percent  of  the  minimum  per 
pupil  allocation.  This  waiver  allows  the 
district  to  provide  services  in  schools 
where  students  are  transported  under  a 
court-ordered,  cross-district 
desegregation  plan.  The  district  will 
maintain  substantial  services  in  its 
higher-poverty  schools. 

Date  Granted:  May  17, 1995. 

(2)  Name  of  Applicant:  San  Diego  Qty 
Schools,  San  Diego,  CA. 

Requirement  waived:  Sections  1113(a) 
and  1113(c)  of  the  ESEA. 

Duration  of  Waiver.  Three  years. 

Summary:  The  waiver  allows  Title  I 
funds  to  be  allocated  to  33  schools  vdth 
poverty  levels  below  the  district  average 
and  10  schools  at  less  than  the 
minimum  required  allocation.  All  such 
schools  serve  students  transported  fiom 
higher-poverty  attendance  areas  under 
the  district's  court-ordered 
desegregation  plan.  The  district  will 
allocate  funds  to  schools  eUgible 
without  the  waiver  based  on  the  total 
number  of  poor  children,  both  bused 
and  resident.  Allocations  to  schools 
served  under  the  waiver  will  be  based 
only  on  students  bused  into  the 
attendance  area,  although  the  funds  wiU 
serve  any  child  at  risk  of  failing  to  meet 
State  standards. 

Date  Granted:  June  7, 1995. 

(3)  Name  of  Applicant:  Ferguson- 
Florissant  R-II  School  District, 
Florissant,  MO. 

Requirement  waived:  Sections  1113(a) 
and  1113(c)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Summary:  The  waiver  will  enable  the 
district  to  continue  to  provide  Title  I 
services  in  attendance  centers  writh  at 
least  25  percent  economically 


disadvantaged  school  children  enrolled 
as  a  part  of  a  court-ordered 
desegregation  plan.  This  will  help 
support  the  district's  desegregation 
efforts  and  advance  the  purposes  of 
Title  I  by  providing  additional  services 
to  educationally  disadvantaged  children 
at  schools  receiving  minority  students 
from  other  attendance  areas. 

Date  Granted:  June  30, 1995. 

(C)  Plans  Approved  Under  the 
Education  Flexibility  Partnership 
Demonstration  Program  in  Section 
311(e)  of  the  Goals  2000:  Educate 
America  Act 

(1)  Name  of  AppUcant:  Oregon. 

Siumnary:  Under  this  demonstration 
program,  the  Secretary  has  delegated  the 
Oregon  State  Educational  Agency  (SEA) 
the  power  to  grant  waivers  of  certain 
requirements  of  Federal  education 
programs  to  individual  local 
educational  agencies  and  schools.  This 
delegation  will  allow  the  SEA,  which 
has  an  approved  Goals  2000  plan,  to 
build  on  its  system  for  evaluating  and 
monitoring  performance  under  waivers 
of  State  and  local  requirements.  The 
SEA'S  vraiver  process  is  explicitly 
linked  to  its  State  standards  and 
assessments,  with  the  waivers  being 
significant  tools  to  improve  student 
academic  performance. 

Date  Granted:  February  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Collette  Roney,  Planning  and  Evaluation 
Service.  Telephone:  (202)  401-7801. 
Persons  specifically  interested  in 
waivers  of  requirements  of  the  Title  1 
program  may  contact  Mary  Jean 
LeTendre,  Director  of  Compensatory 
Education  Programs.  Telephone:  (202) 
260-0826. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated:  August  21, 1995. 
MarahaU  S.  Smith, 
Under  Secretary. 

(PR  Doc.  95-21114  Filed  8-24-95;  8:45  am) 
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DEPARTMEMT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 
Noar-Reaervation  Designationa 

AGENCY:  Bureau  of  Indian  Afiiairs, 

Interior. 

action:  Nodce. 

summary:  This  nodce  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs.  Pursuant  to 
25  CFR  20.1(r),  notice  is  hereby  given  of 
the  near-reservadon  designations  for 
certain  Indian  tribes  within  the 
contiguous  48  states  recognized  as 
eligible  to  receive  services  from  the 
United  States  Bureau  of  Indian  Affairs 
(BIA). 

DATES:  These  near-reservation 
designations  become  effective 
immediately. 

FOR  FURTH^  INFORMATION  CONTACT: 
Betty  Tippeconnie,  Acting  Chief, 
Division  of  Social  Services,  Bureau  of 
Indian  Affairs,  1849  C  Sti«et  NW.,  MS 
310  Sm,  Washington.  DC  20240.  Tel: 
202-208-2721. 

SUPPLEIKNTARY  INFORMATION:  hi 
accordance  with  the  Code  of  Federal 
Regulations,  title  25  Indians,  chapter  1 
BIA,  Department  of  the  Interior, 
subchapter  Hiunan  Services,  part  20 
Financial  Assistance  and  Social 


Services  Program  (25  CFR  part  20)  25 
CFR  20.1(r),  the  Assistant  Secretary- 
Indian  Affairs  designates  the  following 
locales  as  "near-reservation"  areas 
appropriate  for  the  extension  of  BIA 
financial  assistance  and/or  social 
services.  25  CFR  part  20  Financial 
Assistance  and  Social  Services  Program 
regulations  have  full  force  and  effect 
when  extending  BIA  financial  assistance 
and/or  social  services  into  these 
designated  "near-reservation"  locations. 
In  the  absence  of  officially  designated 
"near-reservation"  areas,  such  services 
are  provided  only  to  Indian  people  who 
live  within  reservation  boiuidaries.  The 
tribes  identified  below  are  now 
authorized  to  extend  financial 
assistance  and  social  services  to  their 
eUgible  tribal  members  (and  their  family 
members  who  are  Indian)  who  reside 
outside  the  boimdaries  of  a  federally 
recognized  tribe's  reservation,  but 
within  the  areas  designated  below. 

The  locales  listed  rolow  are  those 
designated  for  this  purpose. 
Agency:  Blackfeet 
Tribe:  Blackfeet  Tribe  of  the  Blackfeet 

Indian  Reservation  of  Montana 
"Near-reservation  "  locations:  TTw 

communities  of  Cut  Bank,  Dupuyer, 

and  VaUer  in  the  State  of  Montana. 

Agency:  Eastern  Area  Office 
Tribe:  Chitimacha  Tribe  of  Louisiana 
"Near-reservation "  location:  Tte  Saint 
Mary  Parish  in  the  State  of  Louisiana. 


Agency:  Olympic  Peninsula 
Tribe:  Quinault  Indian  Nation 
"Near-reservation"  locations:  The 

counties  of  Grays  Harbor  and  Jefferson 

in  the  State  of  Washington. 

Agency:  Truxton  Canon 
Tribe:  Tonto  Apache  Indians  of  Arizona 
"Near-reservation  "  locations:  The 
communities  of  Gisela,  Payson,  and 
Star  Valley  in  the  State  of  Arizona. 

Agency:  Western  Nevada 

Tribes:  Fallon  Paiute  Shoshone;  Fort 
McDermitt  Paiute  Shoshone;  Lovelock 
Paiute;  Pyramid  Lake  Paiute;  Reno 
Sparks  Indian  Colony's  Siunmit  Lake 
Paiute;  Walker  River  Paiute;  Washoe 
Tribe  of  Nevada  and  California; 
Winnemucca  Indian  Colony; 
Yerington  Paiute,  and  Yomba 
Shoshone 

"Near-reservation"  location:  The  coimty 
of  Carson  Qty  in  the  State  of  Nevada 

Agency:  Yakama 

Tribe:  Yakama  Indian  Nation 

"Near-reservation"  location:  The 

commimity  of  Celilo  Village  in  the 

State  of  Otisgon. 

Dated:  August  15. 1995. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
(PR  Doc.  95-21140  Filed  0-24-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart381 

[DockMNo.94-022F] 

RIN0683-AB86 

Use  of  the  Term  "Fresh"  on  the 
Lat)eling  of  Raw  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  poultry  products  inspection 
regulations  to  prohibit  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
This  final  rule  requires  that  raw  poultry 
products  whose  internal  temperature 
has  ever  been  below  26"  F,  but 
above  0"  F,  must  be  labeled  with  the 
descriptive  term  "hard  chilled."  The 
word  "previously"  may  be  used  with 
the  term  "hard  chilled"  on  an  optional 
basis.  The  rule  also  provides  for  the 
relabeling  of  raw  poultry  products.  This 
action  will  help  ensure  that  raw  poultry 
products  distributed  to  consumers  are 
not  labeled  in  a  false  or  misleading 
manner. 

EFFECTIVE  DATE:  August  26, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agricultvue, 
Washington,  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ourent  poultry  products 
inspection  regijlations  prescribe  freezing 
procediues  for  poultry  products  and  the 
labeling  of  products  that  are  rapidly 
changed  from  a  non-frozen  state  to  a 
frozen  state.  The  regulations  (9  CFR 
381.66(f)(2))  state  that  "ready-to-cook 
poultry  shall  be  frozen  in  a  manner  so 
as  to  bring  the  internal  temperatiue  of 
the  birds  at  the  center  of  the  package  to 
0*  F  or  below  within  72  hoius  bom  the 
time  of  entering  the  freezer."  Under  the 
poultry  products  labeling  regulations  (9 
CFR  381.129(b)(3)),  poultry  that  is  not 
quick-frozen  according  to  certain 
permitted  procedures  may  be  labeled 
"frozen"  only  if  it  has  imdergone 
prescribed  0"  F  or  below  freezing 
procedures. 

On  January  11, 1989,  FSIS  issued 
Policy  Memo  No.  022C  that  allowed  raw 
poulUy  to  be  labeled  as  "fresh"  if  its 
internal  temperatiue  is  above  0°  F  and 


below  40°  F,  and  it  has  not  been 
previously  frozen  at  or  below  0°  F.  The 
policy  m«norandiun  states  that  "it  is 
not  practical,  under  existing  marketing 
strategies  and  distribution  patterns,  to 
define  'fresh'  in  terms  of  internal 
temperature  beyond  the  scope  of  current 
regulations,  nor  is  it  practical  to  define 
consumer  expectations  for  poultry 
products  labeled  as  'fresh.' "  In 
establishing  this  policy  in  1989,  FSIS 
concluded  that  the  consumer  is  the  best 
judge  of  preference  in  chilling 
temperatuires  for  raw  poultry  products 
labeled  as  "fresh,"  and  that  the 
marketplace  is  best  suited  for  making 
these  distinctions. 

The  State  of  California  enacted  a  law 
(Section  26661  of  the  CaHfomia  Food 
and  Agriculture  Code)  on  September  27, 

1993,  restricting  the  use  of  the  term    ■ 
"fresh"  on  the  labels  of  poultry 
products.  Section  26661  prohibited, 
among  other  things,  poidtry  wholesalers 
frt>m  labeling  or  otherwise  marketing  as 
"fresh"  any  poultry  product  whose 
internal  temperature  ever  has  been 
equal  to  or  below  25°  F  or  that  ever  has 
been  stored  in  the  aggregate  for  24  hours 
or  more  at  an  average  ambient 
temperature  of  25°  F  or  below, 
regardless  of  the  temperature  of  the 
product  itself.  That  law  was  to  have 
taken  effect  January  1. 1994.  However, 
three  trade  associations  filed  suit  in  the 
U.S.  District  Court  for  the  Eastern    • 
District  of  California  to  prevMit 
enforcememt  of  the  California  statute, 
claiming  that  it  was  preempted  by  the 
Poultry  Products  Inspection  Act  (PPIA) 
{National  Broiler  Council,  et  al.  v.  Voss 
(EJD.Cal.  Qvil  No.  CV-S-93-1882  DFL/ 
JFM)).  At  the  request  of  the  Court, 
USDA  filed  a  brief  on  February  14, 

1994,  as  amicus  curiae,  on  the  question 
of  whether  the  California  law  was 
preempted  by  Federal  law.  In  its 
decision  of  April  8, 1994,  a  U.S.  District 
Jtidge  held  that  the  PPIA  preempts  state 
labeling  requirements  that  are  "in 
addition  to,  or  different  than"  Federal 
requirements  and  declared  that  the 
labeUng  provision  of  the  California  law 
was  nreempted  by  Federal  law.' 

Caiifomia  appealed  this  decision  to 
the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  and  USDA  fQed  an  amicus  brief. 
On  June  16, 1994,  the  State  of  Caiifomia 
amended  its  statute  by  removing  the 
reference  to  the  "ambient  temperature" 


'  The  District  Court's  Memorandum  of  Decision 
and  Order  as  well  as  other  documents  and 
pleadings  related  to  the  lawsuit  are  available  for 
public  inspection  under  Docket  Number  94-022F  at 
the  office  of  the  FSIS  Oociiet  Clerk.  Room  4352, 
South  Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  from  8:30  ajn.  to  1:00  p.m., 
and  from  2:00  p.m.  to  4:30  p.m.,  Monday  through 
Friday. 


of  the  poultry  and  prohibiting  use  of  the 
term  "fresh"  on  the  labeling  of  any 
poultry  or  poultry  meat  whose  internal 
temperatiue  has  been  below  26°  F.  On 
December  14, 1994,  the  Court  of 
Appeals  for  the  Ninth  Circuit  upheld 
the  District  Court's  judgment  that  the 
labeling  provision  of  the  Caiifomia 
statute  was  pre-empted  by  the  PPIA,  but 
ruled  that  other  portions  of  the  amended 
statute,  such  as  those  governing  the 
advertising  of  "fresh"  poultry,  could 
stand.2 

Reassessment  of  FSIS'  Policy  on 
"Fn»h" 

Because  of  the  issues  raised  by  the 
Caiifomia  law,  the  Secretary  of 
Agriculture  on  February  10, 1994, 
directed  FSIS  to  reexamine  its  policy  on 
the  use  of  the  term  "fresh"  on  the 
labeling  of  raw  poidtry  products.  The 
Secretary  stated  that  this  reexamination 
of  poUcy  was  necessary  to  ensure  that 
the  policy  "is  reasonable  and  meets 
today's  consumer  expectations."  The 
Secretary  directed  FSIS  to  "make  siue 
that  any  policy  change  does  not  open 
die  door  to  problems  like  the  growth  of 
bacteria  that  could  cause  foodbome 
illness." 

On  June  16, 1994,  two  subcommittees 
of  the  U.S.  House  of  Representatives 
Committee  on  Government  Operations 
held  a  joint  hearing  on  the  issue  of 
"fresh"  labeling  of  poultry  products. 
Representatives  fix)m  USDA,  the  poultry 
industry,  and  consumer  groups 
presented  their  views  on  the  "fresh" 
labeling  issue.  Subsequently,  on  July  27. 
1994,  Senator  Barbara  Boxer  of 
Caiifomia,  together  with  Congressman 
Gary  Condit  of  Caiifomia,  introduced 
H.R.  4839,  the  Tmth  in  Poultry  Labeling 
Act  of  1994.  This  bill  would  have 
prohibited  use  of  the  term  "fresh"  on 
labeling  of  poultry  that  has  ever  been 
frozen  below  26°  F. 

In  response  to  the  Secretary's 
direction  and  the  events  described 
above,  FSIS  initiated  the  following 
action.  On  August  26,  1994.  it  published 
a  notice  in  the  Federal  Register  (59  FR 
44089)  annoimcing  three  pubUc 
hearings  on  the  use  of  the  term  "fresh" 
on  the  labeling  of  raw  poultry  products. 
The  hearings  were  held  during 
September  1994  in  Modesto,  CA, 
Atlanta.  GA,  and  Washington,  DC.  The 
hearings  focused  on  issues  relating  to 
current  industry  practices  and  controls 
and  consumer  expectations  and 
perceptions  regarding  the  term  "fresh" 
on  the  labeling  of  raw  poultry  products. 
Also  in  September  1994,  FSIS 
conducted  an  informal  survey  of  callers 


'  The  Ninth  Circuit's  ruling  is  also  on  file  at  the 
office  of  the  FSIS  Docket  ClerL 
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to  the  USDA  Meat  and  Poultry  Hotline 
to  determine  their  attitudes, 
perceptions,  and  expectations  regarding 
poultry  that  is  to  be  labeled  as  "fresh." 
FSIS  also  reviewed  the  scientific 
literature  to  determine  and  resolve  any 
scientific  or  technical  time-  and 
temperature-related  issues  concerning 
the  safety  of  poultry  products  during 
shipment  and  storage.  Transcripts  of  the 
public  hearings  and  copies  of 
information  submitted  during  the 
hearings,  a  copy  of  the  informal  survey 
entitled  "Consumer  Views  on  Fresh 
Chicken — Results  of  a  Hotline  Survey," 
and  a  copy  of  the  literature  review 
entitled  "Effects  of  Temperature  on  the 
Microbiological  Profile  and  QuaUty 
Characteristics  of  Raw  Poultry"  were 
made  available  for  review  at  die  office 
of  the  FSIS  Docket  Qeri^ 

FSIS  also  requested  USDA's 
Agricultxual  Research  Service  (ARS)  to 
conduct  research  studies  on  sensory, 
chemical,  and  microbial  properties  of 
raw  poultry  products  that  have  been 
exposed  to  and  held  at  temperatures 
from  0°  F  to  40°  F  for  different  storage 
pwiods.  The  ARS  report  entitled 
"Characteristics  of  Chilled  Poultry," 
dated  December  20, 1994,  was 
subsequently  placed  on  file  in  the  office 
of  the  FSIS  Docket  Clerk.  The  ARS 
report  found  that  there  was  no  clear-cut 
pattern  of  change  in  the  sensory 
characteristics  of  cooked,  deboned 
chicken  breasts  over  the  temperature 
range  tested  (40°  F.  32°  F,  26°  F,  10°  F, 
and  0°  F).  Slight  changes  that  were 
noted  were  sample  dependent,  and  it  is 
unlikely  that  the  average  consumer 
would  detect  the  differences  found  by 
the  highly  trained  taste  panel.  All  shear 
values  were  in  a  range  that  would  be 
translated  as  "tender."  Near  infrared 
reflectance  spectroscopy  (NIR)  can  be 
used  for  the  determination  of 
temperature,  drip  loss,  and  to  classify 
storage  temperature  of  deboned  chicken 
breasts.  However,  classification  of  the 
26°  F  storage  temperature  is  not,  at 
present,  sufficiently  accurate  to  permit 
NIR  to  be  used  as  a  regulatory 
enforcement  tool  to  detect  if  a  product 
was  chilled  to  temperatures  in  the  mid 
20>Fahrenheit  range.  ARS  also  reported 
that  microorganisms  were  not  killed  or 
significantly  reduced  by  exposure  to 
temperatures  as  low  as  0°  F;  however. 
Salmonella  and  other  enterobacteriaceae 
do  not  grow  below  40°  F.  Spoilage  type 
bacteria  can  grow  at  temperatures  as  low 
as  26°  F  but  wiH  not  grow  at  10°  F  or 
0«F. 

The  Proposal 

After  reviewing  the  information*"* 
provided  at  the  public  hearings,  the 
results  of  the  Meat  and  Povdtry  Hotline 


survey,  the  literature  review,  the  U.S. 
District  Court  proceedings  in  California 
on  "fresh,"  and  other  information,  FSIS 
issued  in  the  Federal  Register  on 
January  17, 1995  (60  FR  3454),  a 
proposed  rule  to  amend  the  Federal 
poultry  products  inspection  regulations 
to  establish  the  conditions  that  would 
govern  the  use  of  the  term  "fresh"  on 
the  labeling  of  raw  poultry  products  and 
the  language  that  would  apprise 
consumers  when  such  products  do  not 
meet  FSIS'  proposed  criteria  for  "fresh." 
FSIS  stated  that  the  current  policy  on 
the  use  of  the  term  "fresh"  on  the 
labeling  of  raw  poultry  products  has 
considerable  potential  to  mislead 
consumers  about  the  products  they  seek 
to  buy  as  "fresh."  and  that  the  potential 
for  economic  deception  is  great  when  a 
product  offered  for  sale  as  "fiesh"  is  not 
the  product  the  consumer  expects  to 
purchase.  FSIS  also  stated  that  there 
should  be  no  increased  microbiological 
safety  risks  associated  with  raw  poiUtry 
that  is  maintained  at  40'  F  or  below. 

FSIS  proposed  that  raw  poultry 
products  whose  intemal  temperature 
has  ever  been  below  26°  F,  but  above 
0°  F,  may  not  bear  a  label  declaration  of 
"fresh"  and  must  be  labeled  with  the 
descriptive  term  "previously  frozen." 
The  term  "previously  frt)zen"  was 
chosen  because  FSIS  believed  that  this 
term  would  be  the  most  readily 
imderstood  by  consumers  based  upon 
comments  from  the  public  hearings. 
FSIS  also  proposed  that  raw  poultry 
products  whose  intemal  temperature 
has  ever  been  at  or  below  0°  F  may  not 
bear  a  label  declaration  of  "fiesh"  and 
must  be  labeled  with  either  the 
descriptive  term  "frt)zen"  or 
"previously  frozen,"  except  when  such 
labeling  duplicates  or  conflicts  with  the 
products'  special  handling  labeling 
instructions,  e.g.,  "keep  frozen"  or 
"shipped/stored  and  handled  frozen  for 
your  protection,"  as  required  by  9  CFR 
381.125.  FSIS  stated  that  it  would 
continue  to  permit  use  of  terms  such  as 
"fresh  frozen"  and  "frozen  fresh,"  as 
currendy  provided  by  9  CFR 
381.129(b)(3),  to  describe  products  that 
are  frozen  rapidly  to  an  intemal 
temperatiue  of  0°  F  or  below  in 
accordance  with  the  provisions  of  9  CFR 
381.66(f)(1). 

FSIS  also  identified  several  additional 
issues  regarding  the  use  of  the  term 
"fresh"  on  the  labeling  of  raw  poultry 
products  and  solicited  comments  on 
whether  these  issues  should  also  be 
addressed  in  the  final  mle.  While  FSIS 
proposed  the  use  of  the  descriptive  term 
"previously  frozen,"  it  invited 
comments  on  alternate  descriptive 
terms.  FSIS  indicated  that  it  would 
consider  alternate  terms  if  information 


submitted  during  the  comment  period 
demonstrated  greater  consumo' 
understanding  and  acceptability.  In 
addition.  FSIS  disc\issed  the  advantages 
and  disadvantages,  which  it  identified, 
of  the  temis  "previously  frozen," 

"previously  held  at •  F,"  "thawed 

for  your  convenience,"  "freshly  frozen," 
and  "previously  freshly  fiozen."  FSIS 
invited  comments  regarding  procedures 
for  monitoring  compUance  with  the 
fresh  labeling  requirements.  FSIS  also 
sought  comments  on  its  position  that 
the  term  "fresh"  can  be  used  in  brand 
names,  company  names,  sensory 
modifiers,  etc.,  on  the  labeling  of  raw 
poultry  product  in  a  maimer  that  does 
not  cause  the  purchaser  to  assume  the 
product  itself  is  unprocessed  and, 
consequently,  not  "fresh."  FSIS 
described  its  labeling  policy  expressed 
in  PoUcy  Memo  No.  022C  that  the  term 
"fresh"  may  not  be  used  on  the  labeling 
of  any  cured,  canned,  hermetically 
sealed  shelf  stable,  dried,  or  chemically 
preserved  poultry  product  and  invited 
comments  on  whether  it  would  be 
useful  and  desirable  to  initiate 
rulemaking  to  establish  regulatory 
requirements  for  all  uses  of  the  term 
"fresh"  on  the  labeling  of  poultry 
products. 

Extension  of  Comment  Period; 
Solicitatiim  of  Comments 

During  the  comment  period  on  the 
proposed  rule,  FSIS  received  two 
requests  from  trade  associations  to 
extend  the  comment  period  in  order  to 
allow  the  public  time  to  obtain  and 
review  the  findings  of  the  ARS 
evaluation  on  chilled  f>oultry.  The  ARS 
report  was  not  available  for  pubUc 
review  in  the  FSIS  Docket  Clerk's  office 
at  the  time  the  proposed  rule  was 
published.  Previously,  FSIS  had  stated 
its  intention  to  seek  comment  from  the 
National  Advisory  Coinmittee  on 
Microbiological  Criteria  for  Foods  on 
FSIS'  conclusion  stated  in  the  preamble 
to  the  proposed  rule  that  "there  should 
be  no  increased  microbiological  safety 
risks  associated  with  the  growth  of 
pathogenic  microorganisms"  by 
changing  the  labeling  definition  for 
"fresh"  poultry.  At  that  time,  the  next 
meeting  of  the  Committee  was 
scheduled  to  begin  April  17, 1995.  FSIS 
also  received  a  comment  noting  the 
conflict  between  the  proposed  use  of  the 
term  "previously  frozen"  and  the 
existing  regulatory  definition  of 
"fiozen."  In  order  to  allow  adequate 
time  for  public  comment  on  the  ARS 
report,  allow  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  the  opportunity  to  comment 
on  FSIS's  conclusion  that  product  safety 
is  not  an  issue  should  FSIS  change  the 
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definition  of  "fresh"  from  0°  F  to  a  value 
less  than  28°  F,  and  sohcit  public 
conunents  on  options  for  reconciling 
dual  use  of  the  term  "frozen,"  FSIS 
announced  in  the  Federal  Register  on 
March  20, 1995  (60  FR  14668),  that  it 
was  extending  the  comment  period  for 
an  additional  60  days  until  May  19. 
1995. 

In  the  notice  of  extension  of  conunent 
period  and  solicitation  of  comments, 
FSIS  discussed  three  possible  options  to 
resolve  the  inconsistency  between  the 
proposed  use  of  the  term  "previously 
frozen"  and  the  preexisting  regulatory 
definition  of  "frozen."  The  first  option 
on  which  FSIS  solicited  comments 
involved  using  descriptive  terms  that  do 
not  include  the  word  "frozen"  or  the 
unqualified  word  "frozen."  e.g., 
"previously  semi-frozen."  "held  semi- 
frozen."  "previously  partially  frozen." 
"previously  chilled  to  a  semi-solid 
state,"  "shipped/stored/handled  semi- 
frozen  (insert  optional  statement,  e.g..  to 
preserve  quality),"  or  "previously 
frosted."  The  second  option  was  to 
eliminate  the  requirement  that  poultry 
products  labeled  as  "frozen"  be  brought 
to  an  internal  temperature  of  0°  F  or 
below  and  to  require  use  of  the  term 
"frozen"  to  identify  all  poultry  products 
whose  internal  temperature  has  ever 
been  below  26*  F.  The  third  option 
described  would  use  the  proposed  term 
"previously  frozen"  on  labeling  of 
products  with  internal  temperatiu^s 
between  0"  F  and  26°  F  and  would 
create  an  additional  qualifier  for 
products  with  an  internal  temperature 
of  0°  F  or  below,  such  as  "frozen  for 
long-term  preservation."  in  order  to 
differentiate  between  these  two  types  of 
products. 

Discussion  of  Cmnments 

FSIS  received  26,208  comments  in 
response  to  the  January  17, 1995 
proposed  rule  and  the  March  20. 1995 
solicitation  of  comments.  The  comments 
were  from  a  range  of  sources  as  follow: 
25,530  from  individuals;  611  fit>m 
poultry  processors  and  growers:  23  from 
trade  associations;  12  from  state 
government  agencies;  6  from  academia; 
6  from  consumer  organizations;  5  from 
congressional  members;  3  from  chefs;  2 
from  Federal  govermnent  agencies;  2 
from  professional  associations;  2  from 
food  consultants;  2  from  food  retailers; 
and  4  from  other  sources.  Many  of  the 
individual  commenters  who  identified 
themselves  as  consiuners  also  indicated 
that  they  were  employed  by  the  poultry 
industry.  Some  of  the  comments 
included  issues  beyond  the  scope  of  the 
proposed  rule.  For  example,  some 
commenters  raised  questions  about  the 
difieience  in  meaning  of  the  term 


"fresh"  as  proposed  for  poultry 
products  and  its  meaning  for  red  meat 
and  fish  products.  In  adddtion,  7  other 
comments  addressed  only  issues  outside 
the  proposal,  e.g.,  water  uptake  during 
the  chilling  process.  Since  these  issues 
do  not  come  within  the  scope  of  the 
proposed  regulation,  they  are  not 
addressed  in  this  final  rule.  FSIS  also 
received  3,990  letters  in  support  of  the 
proposal,  which  carried  typed  signature 
blocks  but  were  unsigned.  A  summary 
of  the  comments  submitted  with  respect 
to  the  proposed  rule  and  FSIS'  response 
to  the  comments  follows. 

Use  of  the  Term  "Fresh" 

Niunerous  commenters  agreed  that 
the  proposed  rule  is  necessary  to 
provide  consumers  with  information 
they  need  to  make  informed  piuchasing 
decisions.  Many  commenters  indicated 
that  they  often  freeze  poultry  at  home 
for  later  use  and  that  they  want  to  avoid 
inadvertently  refreezing  poultry  that  has 
been  previously  frozen  and  thawed  out. 
Many  expressed  surprise  that  the 
practice  of  marketing  thawed  poultry 
existed  and  was  allowed  under  Federal 
regulations.  Some  of  these  commenters 
suggested  that  a  twice-frozen,  twice- 
thawed  product  might  be  dry  and  tough, 
more  likely  to  spoil,  or  be  unsafe.  Most 
supporting  commenters  expressed  the 
opinion  that  the  issue  is  one  of  labeling 
a  product  for  what  it  is,  that  "fresh"  is 
the  opposite  of  "frozen,"  and  that,  to 
consiuners,  "frozen"  means  a  product 
was  rock  hard  or  previously  in  that 
condition.  While  some  of  these 
commenters  associated  the  term  "firesh" 
with  other  factors  in  addition  to 
temperature  history,  such  as  recent 
slaughter  or  age.  freedom  &t)m  bacteria, 
and  superior  flavor,  texture,  and 
juiciness,  they  insisted  that  "fresh"  and 
"frozen"  are,  nonetheless,  mutually 
exclusive. 

In  contrast,  a  large  number  of 
commenters  who  opposed  the  proposed 
rule  contended  that  it  is  based  on 
perceptions  and  that  selection  of  a 
temperature  threshold  level  of  26°  F 
below  which  a  product  could  not  be 
labeled  as  "fresh"  was  arbitrary  and 
lacked  a  scientific  foundation.  Large 
poultry  processors  stated  that  they  had 
received  no  or  extremely  few 
complaints  frt>m  consumers  that  made 
any  reference  to  temperature  as  it  relates 
to  freshness  of  the  product.  They 
interpreted  the  lack  of  complaints  to 
mean  that  the  "fresh"  versus  "frozen" 
issue  is  a  very  minor  consumer  concern. 
Others  commenters  suggested  that 
consumers  have  demonstrated  their 
satisfaction  with  broiler  meat  through 
an  imparalleled  increase  in  per  capita 
consumption  in  the  last  50  years. 


Opponents  of  the  proposal  further 
argued  that  consumers  demand  a 
product  that  does  not  require  thawing, 
but.  instead,  is  ready-to-cook,  and  that 
most  consumers  know  that  the  colder 
the  temperatiue,  the  higher  the  quafity 
of  the  product.  With  respect  to  concerns 
about  refieesdng  thawed  poultry,  one 
processor  noted  that,  since  this  has  been 
the  general  practice  for  years,  there  are 
obviously  no  problems. 

Many  of  the  commenters  who 
objected  to  the  proposed  rule  suggested 
that  temperatiu«  alone  is  not  a 
reasonable  basis  for  labeling  poultry 
products  as  "fi«sh"  because  freshness 
diminishes  with  time,  e.g.,  a  product 
kept  at  26°  F  and  held  for  3  months  is 
not  "fi«sh."  These  commenters  argued 
that  "fi«sh"  means  "wholesome"  and 
that  "fr«sh"  is  not  the  opposite  of 
"frozen"  because  fi«sh  poultry  is 
characterized  by  a  variety  of  factors, 
including  appearance,  smell,  taste, 
texture,  whedier  the  product  will  spoil 
relatively  quickly,  among  others.  Some 
opponents  charged  that  FSIS  attempted 
to  define  "fresh"  by  default,  thereby 
creating  a  currently  non-existent 
product  category,  which  FSIS  proposed 
to  call  "previously  frozen."  and  which 
was  not  requested  by  either  consiuners 
or  industry.  These  commenters 
expressed  the  opinion  that  consumer 
expectations  do  not  include  changing 
current  free  enterprise  markets  by 
creating  non-market-demanded  new 
product  categories  that  affect  both 
labeUng  and  current  practices 
concerning  handling  statements. 

Quality  Issues 

A  number  of  the  commenters, 
including  chefs,  who  wrote  in  support 
of  the  proposal,  stated  that  &t>zen 
poultry  can  taste  good  but  that  fresh 
poultry  has  a  better  taste  and  texture. 
Many  consumers  remarked  that  they  do 
not  mind  paying  a  premium  price  for  a 
fi^sh  product,  which  they  perceive  to  be 
of  high  quality;  however,  they  do  mind 
paying  a  premium  price  for  a  product 
labeled  as  "fresh"  that  has  been  frozen 
for  shipment  and  then  thawed  for  sale. 
Opponents  of  the  proposal  argued  that 
there  is  no  clear  and  easily  discemable 
quahty  difference  between  products 
brought  to  different  temperature  levels. 
They  pointed  to  the  conclusion  of  the 
ARS  study  where  an  expert  taste  panel 
found  "that  there  was  no  clear-cut 
pattern  of  change  in  the  sensory 
characteristics  over  the  temperatures 
tested"  and  that  "all  shear  values  were 
in  the  'tender'  range."  The  temperatures 
tested  ranged  from  0°  F  to  40°  F  and 
inchided  refrozen  product.  These 
opponents  interpreted  the  ARS  results 
to  show  that  "fresh"  cannot  be  based  on. 
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or  solely  defined  by,  a  single 
temperature  threshold.  In  contrast, 
supporters  of  the  proposal  suggested 
that  it  would  be  premature  to  draw 
conclusions  about  the  ARS  sensory 
results  without  further  evaluation  and 
peer  review  of  the  findings. 

Opponents  of  the  proposal  were  very 
concerned  that  it  would  jeopardize 
product  wholesomeness.  They  stated 
that  appropriate  temperature  control  is 
a  good  manufacturing  practice  designed 
to  maximim  shelf  lils  and  minimiTft 
growth  of  microorganisms  to  ensure 
consistent  high  qiiaUty  and  freshness  to 
the  consumer.  The  commenters  believed 
that  the  proposed  rule  would  not 
provide  for  an  improved  product,  but 
would  cause  consumers  to  piuchase  a 
product  of  lesser  quality  or  to  pay  more 
for  poultry  without  any  change  in 
product  quahty. 

Trade  Issues 

Numerous  opponents,  including 
congressional  members,  expressed  the 
opinion  that  the  proposed  rule  would 
inhibit  the  interstate  shipment  of 
poultry.  Many  stated  that  the  "fi«sh" 
issue  is  not  a  consumer  issue  but,  rather, 
a  marketing  issue  in  which  FSIS  should 
not  be  involved.  They  believed  that  the 
proposed  rule  would  certainly  mean 
higher  prices  for  local  products  through 
a  forced  reduction  in  competition  and 
deny  free  trade  in  tl^ose  states  enforcing 
the  regulation.  On  the  other  hand, 
supporting  commenters  believed  that  it 
is  wTong  for  producers  who  compete 
against  truly  fresh  products  to  call 
firozen  and  thawed  poultry  "fresh,"  and 
characterized  such  a  merchandizing 
practice  as  fraudulent.  Several 
commenters  asserted  that  national 
processors  shipping  interstate  would 
not  be  precluded  from  any  markets,  and. 
if  they  wanted  to  sell  fi«sh  poultry,  they 
could  do  so  successfully.  One 
commenter  noted  that  most  of  the 
perishable  food  consumed  in  the  U.S.  is 
the  subject  of  interstate  commerce  and 
that  poultry  is  no  more  or  less 
perishable  than  many  other  items  in  the 
American  market-basket. 

Other  opponents  argued  that  the 
proposed  rule  was  inequitable.  For 
example,  a  trade  association  contended 
that  the  Food  and  Drug  Administration 
(FDA)  permits  the  term  "fi«sh"  to  be 
used  so  long  as  "the  term  does  not 
suggest  or  imply  that  the  product  is 
unprocessed  or  unpreserved,"  as 
described  in  the  introductory  paragraph 
to  21  CFR  101.95.  They  suggested  that 
poultry  products  would  be  "fresh" 
under  FDA's  definition  because  poultry 
products  kept  at  temperatures  below 
26°  F  (i.e..  23°  F  or  24°  F)  are  not 
preserved  because  they  will  spoil. 


Similarly,  they  questioned  why  poultry 
chilled  below  26°  F  could  not  be  thawed 
and  sold  as  "fresh"  when  fresh  milk  has 
been  pasteurized,  fresh  bread  has  been 
baked,  and  fresh  crab  has  been  cooked 
and  picked. 

Many  poultry  producers  and  growere 
were  concerned  with  the  potential  effect 
of  the  proposal  on  the  poultry  industry. 
Some  were  concerned  that  it  could  open 
the  door  to  opportunism  by  creating  an 
adverse  relationship  between  the 
manufacturer  and  the  customer  who 
might  claim  a  product  to  be  "frozen" 
and  expect  a  price  adjustment  of  the  bill 
of  lading.  Others  contended  that  the 
proposal  could  adversely  affect  small 
companies  or  create  loss  of  sales, 
shortages  of  product,  possible  loss  of 
jobs,  and  decrease  the  demand  for 
poultry.  A  niunber  of  opponents 
considered  the  task  of  monitoring  the 
proposed  rule  throughout  distribution 
channels  to  be  monumental.  They  stated 
that  enforcement  would  require.the 
expenditure  of  substantial  resources, 
which  is  not  justified  because  no  food 
safety  issue  exists. 

FSIS  Response 

The  large  volume  of  comments 
expressed  widely  diverse  opinions 
about  the  meaning  of  the  term  "fresh" 
as  apphed  to  poultry.  FSIS  agrees  that 
there  can  be  numerous  perceptions 
associated  with  the  term  "fresh," 
including  one  of  higher  quaUty. 
However,  the  comments  and 
information  gathered  at  the  public 
hearings  held  last  summer  on  the 
"fi«sh"  issue  show  that  neither 
consumers'  expectations  about  fresh 
products  nor  their  wdllingness  to  pay 
more  for  such  products  is  affected  by 
whatever  quality  diffierences  may  exist 
between  poultry  products  subjected  to 
different  temperatures. 

FSIS  has  concluded  that  the  "fresh" 
labeling  issue  is  an  important  consumer 
protection  issue  about  false  and 
misleading  labeling.  FSIS  has  the 
authority  to  regulate  the  labeling  of 
poultry  products  based  upon  the 
statutory  provisions  concerning 
misbranding  in  the  PPIA  (21  U.S.C. 
'453(h)(1))  in  order  to  prevent  the 
distribution  of  misbranded  products  in 
commerce.  Under  these  statutory 
provisions,  an  article  is  misbranded  if 
its  labeling  is  false  or  misleading  in  any 
particular.  Because  the  "fresh"  issue  is 
a  labeling  issue,  it  is  not  relevant  to  this 
rulemaking  whether  or  not  the  "fresh" 
issue  is  also  a  trade  or  marketing  issue 
as  many  commenters  suggested. 
Generally,  the  commenters'  concerns 
about  loss  of  trade  opportunities  and 
markets  appear  to  be  driven  by  factors 
that  relate  to  how  products  will  have  to 


be  labeled  under  the  regulations  and 
how  FSIS  will  enforce  these  regulations. 
FSIS  has  addressed  these  concerns  in 
the  sections  of  this  document  that 
pertain  to  descriptive  labeling  and 
compliance  pro(»duFes. 

After  evaluating  all  of  the  comments 
and  other  data  in  the  rulemaking  record, 
FSIS  has  concluded  that  consumers 
equate  the  term  "fresh"  with  a  product 
that  has  never  been  chilled  until  it  is 
hard-to-the-touch.  Rather  than  simply 
refrigerated,  consumere  consider  such  a 
hard-to-the-touch  product  to  be  frozen. 
Based  on  the  comments,  FSIS  concludes 
that  use  of  the  term  "fresh"  on  the 
labeling  of  products  that  have  been 
chilled  to  the  point  where  they  appear 
to  consiuners  to  be  frozen  but  are 
presented  for  sale  in  a  thawed  condition 
without  revealing  the  fact  that  they  had 
been  chilled  to  a  hard-to-the-touch  state, 
is  misleading.  In  addition,  the  available 
information  suggests  that  many 
consumers  want  to  know  the  history  of 
the  poultry  product  they  buy,  as  related 
to  temperature,  so  that  they  can  handle 
the  product  accordingly  if  they  choose 
to  do  so,  e.g.,  with  respect  to  refreezing. 
FSIS  does  not  believe  that  "frozen"  and 
"fresh"  are  synonymous  or  that  a 
product  which  has  been  chilled  until  it 
is  hard-to-the-touch  is  the  same  as  a 
product  which  has  not  been  so  chilled. 
A  product  that  has  been  chilled  until  it 
is  hard  has  been  processed  for  purposes 
of  preservation  regardless  of  whether  or 
not  all  of  the  water  in  the  product  is  in 
a  frozen  state. 

FSIS  does  not  agree  with  the 
argument  that  it  defined  "fr«sh"  by 
default  and  created  a  new  product 
category.  The  category  of  product  that 
has  been  chilled  until  the  product  is 
hard-to-the-touch  but  not  frozen  to  an 
internal  temperature  of  0°  F  or  below 
has  been  in  existence  for  many  years, 
during  which  time  it  was  often  labeled 
as  "fi^sh,"  when,  in  fact,  it  was  chilled 
for  preservation.  FSIS  does  not  consider 
fr«sh  milk,  fresh  bread,  or  fresh  crab  to 
be  analogous  to  fresh  poultry  because 
the  use  of  the  term  "fresh"  in  this 
context  is  generally  not  misleading.  On 
the  other  hand,  the  comments  and  other 
information  in  the  rulemaking  record 
show  that  there  is  confusion  among 
consumers  with  respect  to  poultry 
labeling,  and  that  consumers  were  not 
aware  that  poultry  products  sold  as 
"fi«sh,"  and  pliable  at  retail  display, 
may  have  once  been  hard  and  then 
thawed.  Moreover,  an  unprocessed, 
unpreserved  form  of  poultry,  which  has 
never  been  chilled  to  render  the  product 
hard-to-the-touch,  is  available  in  the 
marketplace. 
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Safety  Issues 

In  its  proposed  rule.  FSIS  explained 
that  it  does  not  believe  that  imposing  a 
temperature  requirement  for  use  of  the 
term  "fresh"  on  the  labeling  of  poultry 
products  will  increase  microbiological 
safety  risks  as  long  as  the  product  is 
held  at  40*  F  or  lower.  The  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  was  asked  to  review 
and  comment  on  this  matter.  The 
Committee  discussed  the  issue  and 
concluded  that:  "The  available  scientific 
data  on  the  microbial  characteristics  of 
poultry  products  and  growth  of  bacterial 
foodbome  pathogens  below  40°  F  were 
considered  in  our  evaluation.  This 
information  leads  us  to  conclude  that 
changing  the  temperature  that  defines 
label^  of  poultry  as  'fresh'  from  0°  F 
to  a  value  less  than  28*  F  should  not 
cause  any  Increased  risks  to  public 
health.  This  issue  is  related  to  labeling 
and  quality  rather  than  microbiological 
safety. ' '  FSIS  agrees  with  the 
determination  of  the  Committee  on  this 
issue. 

Accordingly,  for  the  reasons  stated 
above,  FSIS  concludes  that  a 
temperature-related  reqiiirement  for  use 
of  the  term  "fr«sh"  is  necessary  to 
preclude  misleading  consumers  about 
the  nature  of  the  poultry  products  they 
pvirchase. 

Temperature  Threshold 

The  vast  majority  of  the  commenters 
writing  in  support  of  the  proposed  rule 
agreed  that  the  minimiim  temperature 
for  fr«sh  poultry  should  be  set  at  the 
proposed  temperature  of  26*  F.  Some  of 
these  commenters  expressed  the 
opinion  that  26°  F  is  not  an  arbitrary 
number  but  a  temperatiue  below  which 
poultry  is  hard-to-the-touch  and  appears 
frozen  to  the  consiuner.  Other 
commenters  stated  that,  since  most  ice 
crystal  formation  occurs  within  a 
narrow  temperature  range  between  27*  F 
and  25*  F,  it  makes  sense  to  use  26°  F 
as  the  dividing  Line  between  "fresh"  and 
"frozen"  poultry.  A  few  commenters 
recommended  32*  F  or  33°  F  as  the 
cutoff  threshold  because  32°  F  is  the 
freezing  point  of  water.  One  commenter 
suggested  that  any  product  stored  for 
prolonged  periods  at  or  below  32°  F  will 
become  hard-to-the-touch  and,  thus,  in 
the  customer's  view,  would  be  a  frozen 
product. 

Many  opponents  of  the  proposed  rule 
argued  that  there  was  no  scientific 
evidence  that  poultry  products  frfeeze  at 
26°  F.  They  noted  that  the  freezing  of 
food  is  a  process  involving  a  change  in 
the  product's,  moistiue  fit)m  a  liquid  to 
a  solid  state  over  a  wide  temperature 
range,  generally  from  28°  F  to  -4°  F. 


Given  this  range,  they  argued  that  the 
selection  of  a  single  temperature  cannot 
be  justified.  A  few  commenters 
requested  additional  research  to 
determine  the  freezing  point  of  poultry. 
Some  members  of  the  turkey  industry 
argued  that  the  proposal's  analysis  of 
the  "fi«sh"  versus  "frozen"  issue 
focused  on  chicken.  They  suggested  that 
more  research  be  conducted  before  the 
proposal  is  applied  to  turkeys,  which 
mi^t  possibly  freeze  at  a  lower 
temperature.  Some  commenters 
suggested  that  an  attempt  to  define 
complex  processes  by  an  overeimplified 
and  arbitrary  temperature  is 
scientifically  unsound  and  may  actually 
have  a  negative  impact  on  the 
appUcation  of  new  technologies, 
improvement  of  product  quality,  and 
purchasing  options  for  consiuners. 

Need  for  a  Lawer  Temperature 

Numerous  commenters  from  industry 
called  for  a  lower  and  more  reasonable 
temperatiue  than  26*  F  as  the  definition 
for  "fresh"  because  colder  temperatures 
provide  for  a  higher  quality,  better 
tasting,  and  safer  product.  Congressional 
membera  also  noted  that  there  are  other 
temperatvires  below  26*  F  that  preserve 
the  "fresh"  characteristics  consumera 
seek  while  giving  poultry  products  the 
longer  shelf  life  necessary  for 
transportation  over  long  distances. 
Many  poultry  processors  indicated  that 
the  proposed  limit  would  force  them  to 

Erocess  and  ship  their  products  at 
igher  temperatiues  in  order  to  ensure 
that  product  labeled  as  "fresh"  does  not 
fall  1>b1ow  26*  F  in  order  to  avoid  costly 
relabeling  procedures.  They  believed 
that  a  practice  of  using  higher 
temperatures  would  shorten  shelf  Ufe, 
increase  incidence  of  spoilage,  and 
adversely  affect  product  quality  and/or 
safety.  Industry  also  expressed  the  belief 
that  temperatures  colder  than  26*  F 
provide  a  safety  margin  in  the 
distribution  chain.  In  addition, 
commentars  argued  that  a  temperature 
of  26°  F  would  create  extensive 
operational  problems  in  order  to  control 
temperatures,  e.g.,  ensiuing  that  small 
packages  do  not  go  below  26*  F  while 
ensuring  that  large  packages  receive 
adequate  protection,  or  achieving  a 
consistent  26*  F  temperature  in  very 
thick  products  like  turkey  carcasses. 

With  respect  to  lower  temperatures,  a 
number  of  commenters  stated  that 
existing  research  shows  that  growth  of 
psychrophilic  bacteria  normally 
associated  with  product  spoilage  begins 
to  approach  a  state  of  inactivity  at  a 
temperature  close  to  14*  F  or  15°  F. 
They  argued  that  a  temperature  of  14°  F 
or  15°  F  would  recognize  that  at  least 
part  of  the  distinction  between  "fresh" 


and  "frt)zen"  is  the  difference  between 
continuous  bacterial  degradation  of  the 
product  and  product  in  which  it  has 
been  halted.  On  the  other  hand,  some 
supportera  of  the  proposal  challenged 
this  suggestion  that  the  point  at  which 
spoilage  bacteria  cease  to  grow  be 
considered  as  the  dividing  line  between 
"fresh"  and  "frozen"  because  spoilage 
bacteria  do  not  cause  foodbome  illness. 

Industry  commenters  stated  that  there 
is  no  indication  that  any  consumer 
defined  "fresh"  as  being  tied  to  26*  F, 
and  that  they  would  support  20*  F  as  a 
practical  temperature  that  would  not 
disrupt  commercial  practices,  which 
have  proven  themselves  over  25  yeara  of 
use.  One  commenter  urged  FSIS  to 
determine  whether  there  exists  any 
distinguishable  palpability  or  quality 
differential  between  poultiy  chilled  at 
20*  F  and  that  chilled  at  26*  F,  and,  if 
not,  requested  FSIS  to  change  its 
temperature  standard  to  20*  F  so  as  to 
impose  the  least  burden  on  the 
regulated  community.  Other 
commenters  contended  that  "fresh" 
could  easily  be  product  that  is  22*  F  or 
above,  as  well  as  the  proposed  level  of 
26*  F,  considering  that  FSIS  terminology 
for  "frozen"  is  0*  F.  Yet  others 
supported  a  temperature  of  23*  F,  which 
has  been  considered  by  some 
researchers  to  be  the  freezing  point  of 
poultry.  Commenters  also  noted  that  it 
has  been  shown  that 'keeping  product  as 
low  as  even  24°  F  will  reduce  bacterial 
growth,  thus  enhancing  the  quality  of 
die  product.  In  addition,  a  few 
commenters  asked  whether  the  upper 
end  temperatiu-e  limitation  of  40°  F 
would  be  voided  should  the  proposed 
regulation  replace  PoUcy  Memo  No. 
022C. 

FSIS  Response 

FSIS  believes  there  is  adequate 
information  on  which  to  limit  the  use  of 
the  term  "fi«sh"  on  the  labeling  of  raw 
poultry  products  to  product  whose 
internal  temperature  has  never  been  . 
below  26°  F.  The  effect  of  various 
temperatures  on  the  physical  and  shelf 
life  properties  of  poultry  has  been 
studied  extensively  since  the  1920's. 
Many  reference  books  on  the 
preservation  of  foods  by  freezing  and 
engineering  textbooks,  such  as  the  1994 
ASHRAE   Handbook   on   Refrigeration, 
I-P  Edition,  Chapter  12,  Poultry 
Products,  published  by  the  American 
Society  of  Heating,  Refrigerating,  and 
Air-Conditioning  Engineers,  Inc.. 
Atlanta,  GA.  state  that  27°  F  is  the 
highest  temperature  at  which  poultry 
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begins  to  freeze.^  At  27*  F.  ice  crystals 
begin  to  form  in  povdtry  flesh.  Below 
26*  F,  poultry  products  become  hard-to- 
the-touch  because  much  of  the  free 
water  is  changing  to  ice.  At  25°  F,  the 
literature  suggests  that  approximately 
half  of  the  water  in  the  poultry  is  frozen. 
By  23*  F.  approximately  80  to  85 
percent  of  the  free  water  in  the  product 
is  frozen,  and  the  product  appeara  to  be 
frozen  soUd.  FSIS  notes  that  one 
commenter  stated  that  it  is  very  difficult 
to  insert  a  temperature  probe  by  hand 
into  a  product  at  22*  F. 

Pliability  of  Product 

At  26*  F,  the  product  is  still  pliable 
in  that  it  yields  to  the  thumb.  "Hiis 
characteristic  is  described  by  various 
commenters  on  the  proposed  rule  and 
participants  at  the  public  hearings  and 
last  year's  court  proceedings.  A 
temperature  of  26°  F  as  the  threshold  for 
product  to  be  labeled  as  "fr«sh"  is  also 
supported  by  the  National  Institute  of 
Sitandards  and  Technology  (NIST). 
NIST's  Handbook  133.  "Checking  the 
Contents  of  Packaged  Goods," 
Supplement  3,  October  1992,  states  in 
part:  "Fresh  Poultry. — For  net  weight 
determinations  only,  fresh  poultry  is 
defined  as  poultry  above  26*  F.  This  is 
product  that  yields  or  gives  when 
pushed  with  a  person's  thumb."*  While 
NIST  defines  fresh  poultry  for  the 
purpose  of  net  wei^t  determinations 
only,  FSIS  befieves  that  it  is  pertinent  to 
this  issue  that  another  Federal  agency 
recognizes  that  poultry  is  pliable  down 
to  a  temperature  of  26*  F.  FSIS  does  not 
believe  mat  consxunera  woiUd  consider 
a  product  to  be  frozen  or  in  some  other 
state  as  opposed  to  "fresh"  when  it  is 
pliable,  i.e.,  when  it  is  not  hard-to-the- 
touch.  The  recognition  by  NIST  that 
poultry  is  pliable  down  to  26*  F  lends 
further  support  to  the  selection  of  26*  F 
as  the  temperatiire  threshold  for  an  FSIS 
labeling  definition  for  "fresh"  poultry 
products. 

Based  on  the  scientific  evidence  that 
most  of  the  free  water  in  raw  poultry 
products  freezes  over  ar4-degree 
temperature  range  between  27°  F  and 
23*  F,  FSIS  believes  that  the  selection  of 
26*  F  as  the  lower  limit  for  a  product 
to  be  called  "fresh"  is  reasonable.  The 
selection  of  26*  F  is  also  supported  by 
the  comments  and  other  information 
and  documents  in  the  rulemaking 
record,  as  discussed  above.  A  product 
that  has  not  been  held  below  26*  F 
should  meet  consiuner  expectations  that 


1 A  copy  of  Chaptar  12  from  the  1994  ASHRAE 
Handbook  is  available  for  public  inspection  in  the 
FSIS  Docket  Clerk's  ofBce. 

'*A  copy  of  the  page  from  the  NIST  Handbook  133 
pontaining  this  entry  is  available  for  public  viewing 
in  the  FSIS  Docket  Qark's  oEBca. 


"fr^sh"  products  have  not  been  diUled 
until  they  are  hard.  Accordingly.  FSIS  is 
adopting  26*  F  as  the  temperature  at  or 
above  which  a  poultry  product  must 
have  been  continually  held  in  order  to 
be  labeled  as  "fresh."  FSIS  does  not 
believe  that  it  is  necessary  to 
incorporate  an  upper  limit  of  40*  F  into 
the  labeling  provision  because  the  40°  F 
internal  temperature  pertains  to  r.hilHng 
and  holding  requirements  as  described 
in  9  CFR  318.66  (b).  (c),  and  (d). 

Product  Coverage 

With  respect  to  comments  that  turkey 
should  not  be  covered  by  this  final  rule 
because  it  might  have  a  different 
freezing  point  than  chicken,  FSIS 
disagrees  that  turkey  should  be 
exempted  while  more  research  is 
conducted  to  determine  its  freezing 
point.  There  is  an  abimdance  of 
information  on  the  freezing  of  turkey 
products — from  reference  books  on  the 
freezing  preservation  of  foods  and 
engineering  textbooks,  including  the 
1994  ASHRAE  Handbook  on 
Refrigeration — which  shows  that  turkey 
freezes  over  the  same  temperature  range 
as  chicken.  In  addition,  references  to 
scientific  studies  on  the  freezing  of 
turkey  are  cited  in  FSIS'  Uterature 
review  entitled  "Effects  of  Temperatvue 
on  the  Microbiological  Profile  and 
Quality  Characteristics  of  Raw  Poultry," 
which  was  discussed  in  its  proposed 
rule,  and  in  the  paper  entided 
"Superchilling  of  Poultry  Meat"  by  W. 
J.  Stadelman.3 

In  FSIS'  view,  the  various  studies  do 
not  show  significant  differences 
between  turkey  and  chicken  with 
respect  to  the  effects  of  freezing  on  the 
products.  FSIS  notes  that  the  ASHRAE 
Handbook  on   Refrigeration   refers  to 
27°  F  as  the  point  at  which  poultry 
starts  to  freeze.  This  temperature  is  not 
restricted  to  chicken  but,  rather,  refers 
to  all  poultry,  including  turkey. 
Moreover,  I%IS  has  not  been  presented 
with  any  evidence  from  the  pubUc 
hearings,  the  U.S.  District  Court 
proceedings,  or  comments  on  its 
proposed  rule  that  suggests  the  effect  of 
various  temperatures  on  the  physical 
and  shelf  life  properties  of  tiukey  differs 
from  chicken  to  an  extent  sufficient  to 
warrant  a  temperature  threshold  other 
than  26°  F  as  an  appropriate  threshold 
for  the  labeling  of  "fresh"  turkey.  With 
respect  to  pUabihty,  FSIS  notes  that  the 
NIST  Handbook  133  refers  to  "fresh 
poultry,"  rather  than  specifically  to 
"fresh  chicken,"  when  defining  poultry 
products  for  the  purpose  of  net  weight 
determinations  as  those  that  are  pliable 


'  These  documents  are  available  for  public 
inspection  in  the  office  of  the  FSIS  Docket  Qerk. 


down  to  26*  F.  Therefore,  for  these 
reasons,  FSIS  will  not  exempt  turkey 
from  the  requirements  of  this  final  rule. 

Descriptive  Labeling 

Those  commenters  who  favored 
regulating  use  of  the  term  "fresh"  on  the 
labeling  of  poultry  products  generally 
supported  requiring  use  of  a  descriptive 
term  on  the  labeling  of  products  whose 
internal  temperature  has  ever  been 
below  the  26*  F  minimiiTn  temperature 
defining  "fresh."  These  commenters 
also  contended  that  if  the  labeling  says 
nothing,  many  consumera  will  likely 
assume  product  in  a  retail  case  is 
"fresh,"  i.e.,  has  never  been  frozen, 
because  it  is  soft-to-the-touch.  They 
argued  that  consumera  should  not  be 
subjected  to  either  the  affirmative, 
deceptive  verbal  representation  that  a 
product  is  "fresh"  when  it  has  been 
frozen  or  the  deception  implied  by  the 
unfrozen  ccmdition  of  a  product 
presented  for  retail  sale  that  it  is  "fresh" 
when,  in  fact,  it  has  been  frozen  and 
thawed. 

In  contrast,  many  poultry  processora 
and  trade  associations  asserted  that 
industry  shoidd  not  be  required  to  use 
any  descriptive  term  for  product  that  is 
not  declared  to  be  either  "fresh"  or 
"frozen."  These  commentera  believed 
that  a  regulation  governing  the  use  of 
the  term  "fi«sh"  should  be  handled  in 
the  same  manner  as  other  affirmative 
marketing  claims  such  as  nutrient 
content  claims.  Specifically,  they 
suggested  that  FSIS  should  establish  the 
criteria  for  the  use  of  the  term  and  allow 
all  manufacturera  the  option  to  make  the 
claim  or  not  as  they  see  fit.  At  the 
minimum,  the  commenters  stated  that 
descriptive  labeling  for  product  between 
0*  F  and  26*  F  should  be  optional. 

The  Term  "Previously  Frozen" 

A  large  majority  of  commenters  who 
supported  use  of  descriptive  labeling  to 
d^cribe  the  natme  of  the  product 
favored  the  term  "previously  frozen," 
which  FSIS  proposed  to  require.  They 
expressed  the  opinion  that  the  simple 
phrase  "previously  frozen"  was 
adequate  because,  in  general,  consumera 
only  want  to  distinguish  between  fresh 
and  thawed  poultry.  A  trade  association 
submitted  results  of  a  national 
telephone  survey  of  consumera, 
conducted  in  November  1994,  which 
consisted  of  a  minimum  of  1,000 
interviews.  Results  showed  that  87 
percfflit  of  those  interviewed  said  they 
want  a  properly  descriptive  label  on 
poultry  that  was  frozen  and  then 
thawed.  When  the  respondents  who 
wanted  a  descriptive  label  were  asked  to 
rate  seven  terms  on  the  basis  of  accuracy 
to  describe  such  product,  the 
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percentages  of  those  surveyed  rating  the 
terms  as  "most  accurate"  were  as 
follows:  49.7  percent  for  "do  not 
refreeze";  48.4  percent  for  "previously 
frozen";  35.5  percent  for  "previously 
frozen  for  your  convenience";  26.9 
percent  for  "thawed";  21.6  percent  for 
"previously  thawed  for  your 
convenience";  18.3  percent  for  "fresh"; 
and  10.2  percent  for  "chill-pack."  The 
commenter  interpreted  these  results  as 
showing  that  "previously  frozen"  was  a 
preferred  choice  for  a  descriptive  label. 

Without  exception,  opponents  of  the 
proposed  rule  voiced  strong  objection  to 
use  of  the  proposed  term  "previously 
frozen"  on  the  labeling  of  poultry 
products  brought  to  temperatures 
between  0°  F  and  26"  F.  They  stated  that 
products  that  have  experienced 
temperatiues  below  26°  F  caimot  be 
characterized  accurately  as  "previously 
frozen."  These  commenters  noted  that 
the  proposal  was  internally  inconsistent 
because  it  would  require  products  to  be 
identified  as  "previously  frozen"  when 
they  could  never  be  labeled  legally  as 
"frozen"  based  on  FSIS*  regulations  (9 
CFK  381.66(f)(2)).  which  provide  that 
poultry  may  only  be  labeled  as  "fit>zen" 
if  it  reaches  a  temperature  of  0"  F  or 
below.  They  argued  that,  because  the 
shelf  life  of  raw  poultry  products  held 
below  26"  F  is  not  the  same  as  for  those 
held  at  0"  F  or  below,  the  labeling 
would  be  very  misleading  and  confusing 
to  the  consuming  public  who  have  an 
expectation  that  firozen  product  should 
not  spoil  and  has  a  long  shelf  life.  These 
commenters  also  argued  that  requiring 
use  of  the  term  "previously  frozen" 
would  be  confusing  to  facets  of  the 
industry  because  they  would  handle 
product  labeled  as  "previously  frozen" 
in  the  same  manner  as  they  would 
handle  fresh  frozen  or  frozen  product, 
thereby  resulting  in  increased  product 
mishandling. 

Additionally,  ntunerous  opponents  of 
the  term  "previously  frozen"  considered 
it  to  be  a  negative  or  punitive 
description  that  connotates  imdesirable 
handlhig  and  implies  that  the  products 
are  inferior,  although  they  consider  the 
products  to  be  superior  from  a  shelf  life 
and  microbiology  standpoint.  They 
expressed  concern  that  the  prop>osed 
labeling  would  make  it  harder  to  market 
poultry  because  consumers  would  not 
want  to  buy  a  previously  frozen 
product  These  commenters  contended 
that  the  proposal  establishes  a  double 
standard  which  could  cause  consumers 
to  discriminate  against  certain  products. 
For  example,  the  proposal  would 
require  that  product  reaching 
temperatures  below  26°  F  be  labeled  as 
"previously  frozen,"  while  products 
that  are  frozen  rapidly  (within  48  hours 


after  initial  chilling)  may  be  labeled  as 
"fresh  frozen"  or  "frozen  fresh,"  in 
accordance  with  9  CFR  381.66(f)(1).  In 
their  opinion,  use  of  "previously 
frozen"  on  labeling  suggests  the  product 
is  not  "fresh"  when,  in  all  likelihood,  it 
could  be  fresher  than  a  fresh  frozen 
product. 

Some  supporters  of  the  term 
"previously  frozen"  did  not  agree  that 
the  term  might  be  confusing.  They 
stated  that  the  designation  of  "frozen" 
for  poultry  below  0°  F  is  not  in  conflict 
with  the  designation  of  "previously 
frozen"  for  product  in  the  temperature 
range  between  0°  F  and  26°  F  because 
the  latter  is  a  labeling  designation  that 
accurately  reflects  consumers' 
perceptions  that  hard-to-the-touch 
poultry  is  frozen  poultry.  They  noted 
that  the  freezing  regulations  describe  a 
process  for  handling  poultry  products 
that  allows  them  to  remain  in  good 
condition  for  an  extended  period  of 
time.  They  suggested  that  labeling 
thawed  poultry  as  "previously  frozen" 
would  not  impede  or  contradict  that 
important  processing  requirement,  but 
would  alert  consumers  that  the  poultry 
they  are  buying  was  once  in  a  short-term 
frozen  state  and  should  not  be  refrozen 
at  home. 

Because  the  regulatory  definition  of 
"frozen"  describes  a  condition  of  the 
product  which  makes  it  suitable  for 
long-term  storage  and  subsequent  use 
and/or  for  consiuner  education 
purposes,  some  commenters  who 
favored  use  of  the  term  "previously 
frozen"  suggested  that  the  term  could  be 
clarified  in  the  regulations  to  alleviate 
any  possible  confusion.  For  example, 
one  conunenter  suggested  that  the  term 
"previously  frozen"  be  defined  as 
"defrosted  or  thawed  raw  poultry 
products  which  have  been  chilled 
(internal  temperatiue  has  ever  been 
below  26°  F)  or  frozen  (internal 
temperatiue  of  0°  F  or  below)." 
Similarly,  another  commenter  suggested 
that  terms  could  be  numerically  defined 
in  the  regulations  such  as  "frozen  (0°  F 
or  below)";  "previously  frozen  (1°  F  to 
25°  F)";  and  "fresh  (26°  F  to  40°  F)." 

Alternate  Terms 

FSIS  reviewed  niunerous  comments 
on  the  four  possible  alternate  terms 
discussed  in  the  proposed  rule,  i.e., 

"previously  held  at °  F,"  "thawed 

for  yoiu  convenience,"  "freshly  frozen," 
and  "previously  freshly  frozen."  FSIS 
also  received  niunerous  comments  on 
the  use  of  a  phrase  which  either  does 
not  include  the  word  "frozen"  or  does 
not  include  the  unquafified  word 
"frozen,"  as  discussed  in  the  notice 
soliciting  comments  to  reconcile  dual 
use  of  the  word  "frozen."  Some 


conunenters  stated  that  all  the  terms 
convey  basically  the  same  information 
and  clearly  alert  the  consumer  that  the 
product  has  not  been  kept  at  fresh 
temperatures.  These  commenters  argued 
that  individual  processors  should  be 
permitted  to  select  from  a  group  of 
terms  that  accurately  depict  the  product 
in  order  to  accommodate  different 
marketing  approaches.  A  number  of 
commenters  who  supported  descriptive 
labeling  recognized  the  difficulty  of 
identifying  the  best  terminology. 

A  few  supporters  disliked  the  phrase 

"previously  held  at °  F"  on  the 

basis  that  it  might  not  give  consumers 
the  information  they  need  because  many 
might  not  know  that  poultry  freezes 
below  26°  F.  A  commenter  also  stated 
that  this  particular  phrase,  if  used, 
should  specify  a  time  period  in  days  or 

weeks,  i.e.,  "previously  held  at °F 

for  less  than  (insert  time  period)." 

Some  supporters  of  descriptive 
labeling  opposed  the  term  "thawed  for 
your  convenience"  on  the  basis  that  the 
product  is  frozen  for  the  convenience  of 
the  producer  and/or  retailer  rather  than 
the  consumer,  or  that  it  is  an 
uimecessarily  confusing  way  of  saying 
"previously  frozen."  Similarly,  some 
commenters  opposed  use  of  the  phrase 
"previously  fiozen  for  your  protection" 
on  the  basis  that  freezing  does  not  make 
the  product  safer  but,  rather,  extends  its 
shelf  life.  Other  commenters  preferred 
the  phrase  "previously  frozen  and 
thawed  for  your  convenience,"  while 
yet  others  preferred  the  simple  word 
"thawed."  To  avoid  confusion  over  dual 
use  of  the  word  "fiozen,"  a  consumer 
organization  also  suggested  "thawed," 
but  was  concerned  that  some  consumers 
might  not  imderetand  that  the  product 
had  been  held  in  a  frozen  state. 

Concerning  terms  using  the  word 
"freshly,"  some  supporters  contended 
that  "fi^shly  frozen"  implies  that  the 
poultry  is  still  in  the  frozen  state,  which 
would  not  likely  be  the  case,  and  that 
it  might  be  confused  with  the  term 
"fresh  frozen,"  which  is  used  for  certain 
poultry  frozen  toC'  F  or  below.  Others 
expressed  opposition  to  any  language 
that  permits  manufacturers  to  market  a 
product  as  "freshly  frozen"  or 
"previously  freshly  frozen"  on  the  basis 
that  "fresh"  and  "frozen"  are 
diametrically  opposed  terms.  Some 
commenters  considered  the  phrase 
"previously  freshly  frozen"  to  be  little 
different  than  "previously  fitjzen," 
except  that  it  adds  an  unnecessary 
word.  Generally,  commenters  indicated 
that  terms  that  avoided  the  word 
"frozen,"  e.g.,  "previously  chilled  to  a 
semi-solid  state,"  or  that  avoided  the 
unqualified  word  "frozen,"  e.g., 
"previously  semi-frozen,"  were 
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awkward  and  would  be  disregarded  by 
consiuners. 

Industry  commenters  and  trade 
associaticHis  who  objected  to  the  term 
"previously  frozen"  also  objected  to  the 
alternative  terms  discussed  in  the 
proposed  rule  and  the  notice.  They 
stated  that  all  the  altorutives,  like 
"previously  frozen,"  are  based  on  the 
dichotomy  that  if  a  product  is  not  fresh, 
it  must  be  frozen.  The  commenters 
argued  further  that  requiring  wholesome 
product  to  be  labeled  with  terms  such 
as  "previously  partially  frozen"  and 
"previously  chilled  to  a  semi-solid 
state,"  which  FSIS  acknowledged  will 
be  viewed  negatively  by  consumers,  is 
unprecedented  and  wholly  unnecessary. 
They  alleged  that  such  terms  are 
awkward,  unclear,  impractical  or 
inacciuate. 

In  its  notice  seeking  further  comments 
to  reconcile  the  existing  definition  of 
"frozen"  and  the  prop(»ed  use  of  the 
term  "previously  frozen"  (60  FR  14668), 
FSIS  discussed  an  option  to  eliminate 
the  current  requirement  that  poultry 
products  labeled  as  "bozen"  must  be 
brought  to  an  internal  temperature  of  0° 
F  or  below  and  to  require  use  of  the 
term  "frozen"  to  identify  all  products 
whose  internal  temperature  has  ever 
been  below  26°  F.  This  option  found  no 
support  among  commenters  whether  or 
not  they  supported  or  opposed  the 
intent  of  the  proposal.  Commenters 
stated  that,  not  only  would  the  option 
require  more  work  for  the  industry  and 
local  governments,  it  would  simply  shift 
the  confusion  from  "fresh"  to  those  who 
understand  and  rely  on  the  meaning  of 
"frozen."  Some  noted  that  the 
temperature  range  from  above  0°  F  to 
26°  F  is  not  ideal  for  freezing  poultry  for 
storage  and  suggested  that  time  limits 
should  be  set  on  this  type  of  storage. 

In  the  same  notice,  FsiS  also 
discussed  an  option  to  create  an 
additional  qualifier  for  products  frozen 
to  0°  F  or  below,  specifically,  "frozen  for 
long-term  preservation,"  to  distinguish 
them  from  chill  pack  products  whose 
temperatures  are  often  between  20°  F 
and  26°  F.  This  option  also  foimd 
virtually  no  support  among  any  of  the 
commentera.  lliey  stated  that  the 
phrases  "frozen  for  long-term 
preservation"  or,  similarly,  "frozen  for 
long-term  storage"  imply  a  difference 
between  the  current  labeling  for 
"frozen"  and  proposed  labeling  for 
"long  term"  when  there  is  no  difference. 
Others  saw  no  need  for  "frozen  for  long- 
tenn  .  .  ."and  did  not  understand  what 
additional  benefit  to  the  consumer  this 
term  could  provide  compared  to  the 
coirent  labeling  requirement  of  "keep 
frozen."  As  with  the  preceding  options, 
the  commenters  contended  that 


requiring  such  terms  only  serves  to 
create  confusion  for  existing  products 
and  implies  the  existence  of  a  new 
product  when  there  has  been  no  change 
in  product  quality  and  safety. 

Other  Snggeated  Terms 

Some  supporting  commenters  offered 
other  terms  to  reconcile  the  definitions 
of  "frozen"  and  the  proposed  term 
"previously  frozen."  Those  who  foimd 
"previously  frozen"  to  be  confusing 
suggested  that  "defrosted  for  your 
convenience"  and  "defrosted"  would  be 
acceptable  because,  like  "thawed  for 
your  convenience"  and  "thawed,"  they 
have  been  used  on  seafood  and  accepted 
by  grocery  store  customers.  A  trade 
association  suggested  that  use  of  the 
term  "fresh,  previously  frozen"  would 
sufBciently  harmonize  the  labeling  of 
the  products.  Poultry  processors  and 
other  trade  associations  believed  that 
manufacturers  should  be  able  to  use  any 
number  of  optional,  meaningful  terms 
such  as  "chilled,"  "very  chilled," 
"iced,"  or  "fiosted,"  which,  they 
suggested,  meet  the  physical 
characteristics  of  poultry  in  the  semi- 
frozen  state  that  the  consumer  could 
understand.  A  number  of  these 
commenters  suggested  "deep  chilled"  or 
a  similar  term  to  suggest  to  the 
consumer  more  than  adequate  chilling 
analogous  to  "deep  frozen"  as  a  method 
of  freezing  that  was  more  than  adequate. 
Likewise,  a  number  of  these 
commenters  stated  that  "hard  chilled" 
would  be  an  appropriate  designation 
analogous  to  "hard  fiozen."  In  support 
of  such  terminology,  a  poultry  farmer 
submitted  a  copy  of  descriptive  terms 
from  a  1937  publication,  Marketing 
Poultry  Products.  3rd.  ed.,  E.  Benjamin 
and  H.  Pierce,  John  Wiley  &  Sons,  Inc., 
New  York.*  The  commenter  suggested 
that  what  we  do  today  has  already  been 
done  and  the  terms  and  accepted 
practices  now  under  discussion  were 
standard  in  the  past.  The  chilling 
descriptions  from  the  publication  are: 
Fresh,  dressed — poultry  that  is  cooled 
but  has  not  been  hard  dulled  or  frozen; 
fresh,  hard  chilled — fiesh,  dressed 
poultry  that  has  been  fiozen  only  hard 
enough  to  allow  it  to  be  carried  in  good 
condition  to  market;  and  fiozen — 
poultry  that  has  been  fiozen  soUd. 

FSIS  Response 

After  carefully  considering  the  many 
comments  on  the  proposed  requirement 
that  poultry  products  whose 
temperature  has  ever  been  below  26°  F, 
but  above  0°  F,  be  labeled  with  a 


*  A  copy  of  the  page  from  the  publication 
containing  the  descriptive  terms  is  available  for 
review  in  the  office  of  the  FSIS  Docket  Cietk. 


descriptive  term,  FSIS  continues  to 
believe  that  such  a  requirement  is 
necessary  to  prevent  c<Huumefs  fiom 
being  misled  about  the  nature  of  the 
products  they  purchase.  Without  such 
labeling,  there  is  no  way  for  a  consiuner 
to  know  that  a  product  was  at  some  time 
in  a  hard  condition  because  once  that 
product  has  been  thawed  for 
presentation  in  the  fresh  retail  case  it 
may  be  commingled  with  product  that 
has  never  been  ^low  26*  F,  which  may 
or  may  not  bear  a  designation  of  "fresh." 
As  stated  previously,  FSIS  believes  that 
consumera  do  not  equate  poultry 
products  that  have  been  chilled  to  the 
point  where  they  are  hard-to-the-touch 
with  fresh  poultey  products.  Therefore, 
to  present  such  chilled  products  to 
consumers  in  a  thawed  state,  without 
alerting  them  to  the  fact  that  the  product 
was  at  some  time  in  a  partly  fiozen 
state,  misleads  those  consumers  into 
assuming  that  the  product  was  always 
in  an  unfrozen  condition  and  is  a  fresh 
product. 

However,  after  thorough 
consideration  of  the  volume  of 
comments  that  expressed  concerns  with 
the  negative  aspects  of  the  proposed 
term  "previously  frozen"  and  concerns 
about  confusing  consumers  into 
assuming  that  chill  pack  products  are 
identical  to  deep  fiozen  products,  i.e., 
products  fiozen  to  internal  temperatures 
of  0°  F  or  below,  with  which  they  are 
long  familiar,  as  well  as  other 
information  in  the  rulemaking  record, 
FSIS  has  decided  not  to  use  the 
proposed  descriptive  term  "previously 
fiozen."  FSIS  has  been  persuaded  that 
the  proposed  term  "previously  frozen" 
is  not  the  most  appropriate  term  to 
convey  the  accurate  message  about  the 
chill  pack  products  to  consumers 
considering  the  different  qualities  that 
partially  and  completely  frozen 
products  possess  across  the  freezing 
range.  FSIS  recognizes  that  consumers 
might  confuse  chill  pack  products  with 
deep  fiozen  products,  i.e.,  those  whose 
internal  temperature  has  been  brought 
to  0°  F  or  below,  and  vice  versa,  under 
the  proposed  labeling  scheme.  Instead. 
FSIS  will  require  that  poultry  product 
whose  internal  temperature  has  ever 
been  below  26°  F,  but  above  0°  F,  be 
labeled  with  the  descriptive  term  "hard 
chilled." 

Based  on  information  provided  in  the 
comments  on  the  proposiBd  rule,  the 
public  hearings,  the  U.S.  District  Court 
proceedings,  and  other  information  in 
the  rulemaking  record,  FSIS  has 
concluded  that  there  are  differences  in 
poultry  products  at  different  internal  ' 
temperatiues.  The  chill  pack  products 
that  are  brought  to  the  lower  20-degree 
Fahrenheit  range  will  spoil  in  a  matter 
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of  weeks.  A  product  chilled  to  14°  F  to 
15°  F,  where  most  of  the  free  water  is 
in  a  frozen  state  and  where  bacterial 
growth  has  stopped,  will  develop  off- 
flavors  due  to  chemical  oxidation  after 
several  months.  A  product  frozen  to  0° 
F  or  below,  where  almost  all  of  the  free 
water  is  in  a  frozen  state,  has  an 
expected  shelf  Ufe  of  a  year  or  more 
depending  on  packaging  and  storage 
temperatine.  Thus,  while  products  with 
intnnal  temperatiires  in  the  lower  20- 
degree  Fahrenheit  range  and  those  at 
about  15°  F  and  at  0°  F  or  below  have 
the  same  hard  physical  appearance,  they 
do  not  have  the  same  attributes  in  terms 
of  stabiUty  for  preservation.  According 
to  the  available  information,  scHne 
poultry  processors  bring  certain 
products  to  internal  temperatures  in  the 
range  of  15°  F  to  20°  F,  but  most  do  not 
take  product  below  20°  F  due  to  the  cost 
of -refrigeration,  unless  they  take  the 
product  to  0°  F  or  below  for  long-torn 
preservation. 

The  objective  of  the  labeling 
requirements  adopted  in  this  final  rule 
is  to  apprise  consumers  whether  certain 
poultry  products  may  have  been  partly 
frozen  to  a  hard-to-the-touch  state  at 
some  time.  FSIS  believes  that  such 
descriptive  labeling  should  not  conflict 
with  the  long-established  regulatory 
definition  for  "frozen,"  nor  should  it 
disparage  the  high  quality,  wholesome 
products  that  consumers  have  been 
purchasing  for  many  years.  Having 
clearly  stated  the  objective  of  the 
descriptive  labeling  and  quahfying 
conditions,  FSIS  could  choose  not  to 
require  use  of  any  one  specific  term  or 
terms  on  an  industry-wide  basis.  Rather, 
FSIS  could  require  that  individual 
processors  select  terms  or  phrases  that 
meet  the  objective  of  descriptive 
labeling.  However,  the  disadvantage  of 
this  approach  is  that  not  all  potential 
terms  convey  the  message  equally  well. 
Use  of  multiple  terms  to  communicate 
an  identical  message  could  be  a  source 
of  confusion  for  consumers.  FSIS 
beheves  that  consimiers  would  be  bettw 
served  by  use  of  a  single  term  that 
promotes  name  recognition  of  the  type 
of  chiUing  process  to  which  the  bulk  of 
the  products  in  question  have  been 
subjected  and  their  resulting  physical 
condition. 

AsMssment  of  Terms 

FSIS  has  reviewed  and  considered  the 
comments  regarding  the  various 
descriptive  terms  to  determine  how  well 
each  conveys  the  fact  that  products  had 
at  one  time  been  brought  to  a  very  hard 
physical  state.  FSIS  beUeves  that  the 
terms  containing  the  word  "frozen" 
pose  potential  conflicts  with  the 
regulatory  definition  of  "frozen"  and 


may  well  imply  that  products  are  of  a 
lesser  quaUty  or  that  they  had  been  in 
a  frozen  condition  for  some  length  of 
time,  e.g.,  months,  after  slaughter.  In 
fact,  poultry  products  are  typically  of 
high  quaUty  and  recently  slaughtered, 
e.g.,  usually  within  one  or  two  weeks, 
when  presmted  for  sale.  Similarly, 
phrases  that  use  terms  like  "semi- 
frozen,"  "semi-soUd,"  and  "partially 
frozen"  may  be  awkward  and  confusing 
to  c(Mi8umers  and  may  also  imply  that 
the  products  have  been  mishandled  or 
are  inferior.  FSIS  considers  the  terms 
"chilled,"  "very  chilled."  "chiUed 
pack,"  "iced,"  and  "frosted"  to  convey 
only  ordinary  refrigeration,  packaging  in 
ice  above  26°  F,  or  an  ice  crust  on  the 
surface.  The  phrase  "previously  held  at 

°  F"  might  convey  a  hard 

condition  because  most  consimiers 
know  that  water  freezes  at  32°  F  and 
would  assume  temperatmes  in  the 
lower  20-degree  Fahrenheit  range  are 
freezing  temperatures  for  foods; 
however,  consumers  might  also  assume 
the  products  are  frozen  soUd.  The  terms 
"thawed"  and  "defrosted"  are  also 
commonly  understood  words  that 
convey  the  message  that  products  were 
frozen,  but  FSIS  believes  that  these 
terms  also  pose  potential  conflicts  with 
the  Agency's  existing  definition  of 
"frozen." 

The  Tenn  "Hard  ChiUed" 

FSIS  carefully  considered  the  term 
"deep  chilled"  because  it  might  convey 
the  notion  of  exceptional  coldness 
extending  to  the  interior  of  the  product 
or  excessive  coldness  such  as  is 
suggested  by  terms  like  "deep  frozen"  or 
"deep  freeze."  In  addition,  according  to 
some  commenters,  the  term  "deep 
chilled"  is  one  often  used  by  processors 
as  a  trade  term  to  describe  poultry  that 
is  processed  by  the  chill  pack  cooling 
system.  FSIS  believes  that  one  of  the 
central  issues  in  this  rulemaking  is 
selection  of  a  descriptive  term  that  will 
convey  that  the  subject  products  had  at 
one  time  been  brought  to  a  very  hard 
physical  state,  which  consumers  equate 
with  products  that  are  frt)zen.  FSIS  does 
not  beUeve  that  the  term  "deep  chiUed" 
adequately  conveys  such  information. 
FSIS  does  believe,  however,  that  the 
term  "hard  chilled"  is  a  reasonably 
precise  and  understandable  term  that 
conveys  accurate  information  about 
both  the  physical  condition  of  a  product 
and  the  chilling  process  to  which  it  has 
been  subjected.  Thus,  FSIS  has 
concluded  that  the  term  "hard  chilled" 
is  superior  to  "deep  chilled,"  and  will 
achieve  the  objective  of  accurate, 
descriptive  labeling  for  use  by 
consumers  and  industry.  FSIS  has  edso 
determined  that  the  term  "hard  chilled" 


will  promote  name  recognition  of  the 
type  of  chilling  process  to  which  the 
bulk  of  the  products  in  question  have 
been  subjected  and  their  resulting 
physical  condition. 

While  FSIS  will  not  require 
qualification  of  the  term  "hard  chilled" 
with  the  word  "previously"  on  the 
labeling  of  poultry  products  whose 
internal  temperature  has  ever  been 
between  0°  F  and  26°  F  wh«i  that 
product  reaches  an  internal  temperature 
of  26°  F  or  above  prior  to  sale  or  during 
display  for  sale,  this  labeling  option  will 
be  permitted  under  this  final  rule.  A 
commenter,  who  identified  himself  as  a 
meat  cutter  for  a  grocery  chain, 
informed  FSIS  that,  in  the  conunenter's 
particular  situation,  the  retail  walk-in 
box  is  maintained  typically  at  about  32° 
F,  while  the  retail  fresh  meat  case  is 
maintained  at  about  35°  F.  These 
approximate  temperatures  for  retail 
situations  are  substantiated  by 
information  provided  by  other 
commenters  and  by  participants  at  the 
pubUc  hearings.  Because  the 
temperatures  of  the  retail  cases  are 
above  27°  F,  which,  as  FSIS  has 
previously  discussed,  is  the  point  at 
which  poultry  begins  to  freeze,  FSIS  has 
concluded  that  most  poultry  offered  for 
sale  in  a  retail  setting  will  be  pliable  to 
the  touch. 

FSIS  does  not  beUeve  that  consmners 
would  be  confused  by  a  product  labeled 
as  "hard  chilled"  that  is  no  longer  hard- 
to-the-touch.  The  term  "hard  chilled" 
simply  conveys  that  the  product  has 
been  subjected  to  a  cooling  process  that 
lowered  its  temperatiue  below  26°  F  and 
became  hard-to-the-touch.  The  term 
"hard  chilled"  could  imply  that  poultry 
is  still  in  a  hard  state,  even  though  the 
product  may  no  longer  be  hard  when  it 
is  offered  for  sale  in  a  retail  setting. 
Because  FSIS  does  not  believe  that 
consimiers  would  be  confused  by  a 
product  labeled  as  "hard  chilled"  that  is 
no  longer  hard-to-the-touch,  this  final 
rule  does  not  make  a  regulatory 
distinction  between  the  terms  "hard 
chilled"  and  "previously  hard  chilled" 
because  both  terms  desqribe  the  cooling 
process  to  which  the  product  was 
subjected.  Therefore,  FSIS  is  providing 
in  this  final  rule  that  the  word 
"previously"  may  be  used  on  poultry 
labeling  contiguous  to  the  term  "hard 
chilled"  on  an  optional  basis.  This 
added  flexibiUty  allows  processors  and 
retailers  the  option  to  select  either  "hard 
chilled"  or  "previously  hard  chilled." 

Based  on  all  the  considerations  set 
forth  in  the  preceding  discussion,  FSIS 
is  revising  its  proposed  provision  at  9 
CFR  381.129(b)(6)(i).  FSISis  providing 
in  this  final  rule  that  raw  poiUtry 
product  whose  internal  temperature  has 
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ever  been  below  26°  F,  but  above  0°  F, 
must  be  labeled  with  the  descriptive 
term  "hard  chilled"  or  in  order  to 
inform  consiuners  and  other  end  users 
that  the  product  was  subjected  to  a 
chilling  process  sufficient  to  render  the 
product  hard-to-the-touch.  This  final 
■pule  also  provides  for  use  of  the  word 
"previously"  with  the  term  "hard 
milled"  on  an  optional  basis. 

Products  Frozen  to  0°  F 

FSIS  does  not  believe  that  requiring 
descriptive  labeling  in  the  form  of  "hard 
chilled"  on  poultry  products  whose 
temperature  has  ever  been  below  26°  F, 
but  above  0°  F,  conflicts  with  the  long- 
established  regulatory  definition  of 
"frozen."  Therefore,  FSIS  has  decided 
that  it  is  not  necessary  to  require  an 
additional  qualifier,  e.g.,  "fitjzen  for 
long-term  preservation,"  for  products 
frozen  to  0°  F  or  below.  FSIS  also  agrees 
with  commenters  that  an  additional 
qualifier  on  products  frozen  to  0°  F 
mi^t  confuse  consumers  about  the 
existing  products  and  lead  them  to 
believe  they  are  in  some  way  different 
when,  in  fact,  they  are  not.  hi  addition, 
FSIS  no  longer  believes  that  it  is 
necessary  to  require  use  of  the  term 
"previously  frozen"  for  the  same 
reasons  discussed  above  with  respect  to 
use  of  the  word  "previously"  in 
conjunction  with  the  term  "hard 
chilled."  However,  FSIS  will  allow  the 
use  of  the  word  "previously"  with  the 
term  "frozen"  on  an  optional  basis. 
Accordingly,  FSIS  is  revising  the 
requirement  in  its  proposal  by  adding  a 
provision  that  the  word  "previously" 
may  be  used  contiguous  to  the  term 
"frozen"  on  an  optional  basis,  and  is 
adopting  the  requirement  tiiat  raw 
poultry  product  whose  internal 
temperatiue  has  ever  been  at  or  below 
0°  F  must  be  labeled  with  the 
descriptive  term  "frozen,"  except  when 
such  labeling  duplicates  or  conflicts 
with  special  handling  labeling 
requirements  in  9  CFR  381.125. 

The  requirement  to  identify  that  the 
product  is  or  was  "frozen"  is  not 
negated  under  any  circumstance.  Even  if 
the  product  is  frt)zen  to  an  internal 
temperature  at  or  below  0°  F  and 
thawed  by  the  processor  before 
distribution,  the  fact  that  the  product 
was  fit>zen  at  one  time  must  be  revealed 
by  use  of  the  descriptive  term  "frozen" 
or  by  appropriate  handling  statements 
prescribed  in  9  CFR  381.125.  The  term 
"frtjzen"  may  always  be  qualified  with 
appropriate  statements,  e.g.,  "fit>zen, 
thawed  for  yotn  convenience,"  at  the 
manufacturer's  discretion,  when  frozen 
product  is  destined  to  be  thawed  prior 
to  sale  or  dining  display  for  sale. 
However,  the  product  may  not  be 


labeled  solely  with  a  handling  statement 
of  "keep  refrigerated,"  which  would  not 
sufBce  to  reveal  that  the  product  was 
once  frt»zen  to  a  temperature  at  or  below 
0°F. 

Optional  Statements 

With  respect  to  optional  statements 
used  in  conjunction  with  descriptive 
labeling,  FSIS  will  continue  to  allow  the 
use  of  phrases  such  as  "for  your 
convenience"  or  "to  preserve  quality." 

Compliance  Procedures 

In  the  proposed  rule,  FSIS  stated  its 
beUef  that  processors,  transporters, 
wholesalers,  and  retailers  would 
estabUsh  appropriate  controls  to  ensure 
that  their  poultry  products  comply  with 
FSIS'  proposed  labeling  requirements  in 
designing  and  foUowring  good 
manufacturing  practices.  Therefore, 
FSIS  did  not  believe  that  it  was 
necessary  to  propose  detailed 
procedures  to  be  followed  by  the 
Agency  in  monitoring  compliance  witii 
the  rule  governing  the  use  of  the  term 
"fresh"  on  raw  poultry  products.  FSIS 
did,  however,  invite  comments 
regarding  such  procedures. 

Many  commenters  sought  clarification 
about  the  procedures  for  measuring 
compliance  with  "fresh"  labeling 
requirements.  Others  requested  that 
specific  conditions  be  mcorporated  into 
FSIS  comphance  instructions.  A 
number  of  commenters  from  industry 
stated  that  flexibiUty  needs  to  be 
provided  in  enforcement  because  of  the 
inherent  practical  problems  in 
maintaining  product  temperature 
adequate  to  ensure  its  quality.  These  " 
commenters  cited  situations  where 
variations  in  equipment,  product,  and 
other  factora  might  cause  products 
unavoidably  to  fall  below  26°  F, 
including  the  following:  (a)  typical 
commercial  and  retail  refiigeration  units 
experience  operating  variances  of  2°  F 
and  4°  F,  respectively;  (b)  refrigerated 
trailers  experience  fluctuations  fitim 
3°  F  to  10°  F  bom  front-to-back  and/or 
top-to-bottom;  (c)  brief  mechanical  stops 
and  product  spills  in  a  blast  chiller  can 
result  in  product  temperatures  below 
26°  F  even  if  the  blast  is  set  correctly; 
(d)  temperature  variances  occur  during 
chilling  operations  and  storage  between 
large  and  small  products  due  to  density, 
e.g.,  breasts  versus  wings  or  whole  birds 
vereus  small  trays;  (e)  physical  position 
in  a  refrigeration  unit  causes 
temperature  variation,  e.g.,  product 
closest  to  the  air  circulation  fans  will  be 
measurably  colder  than  product  in  the 
middle  or  on  the  far  side  of  a  pallet;  and 
(f)  variation  in  product  temperature 
occurs  during  storage  due  to  insertion  of 
product  with  higher  or  lower 


temperature  than  ambient  cooler 
temperature,  relative  humidity,  or  the 
act  of  opening  and  closing  a  cooler  or 
truck  compartment  to  gain  access  to 
product.  Many  commenters  also 
contended  that  typical  thermometers  are 
only  accurate  to  2°  F. 

A  trade  association,  which  supported 
the  proposal,  countered  the  arguments 
that  there  are  difficulties  in  maintaining 
a  steady  temperature  in  refrigerated 
trucks.  The  commenter  expressed  the 
opinion  that,  if  poultry  is  loaded  into 
the  cargo  cooler  at  26°  F,  air  temperature 
inside  the  cooler  would  have  to  be  kept 
much  lower  than  26°  F  for  a  very  long 
period  of  time  for  it  to  have  an  effect  on 
the  internal  temperature  of  the  poultry 
itself.  The  commenter  further  contended 
that  it  is  not  difGcult  to  maintain  a 
steady  temperature  in  a  refrigerated 
truck  because  thermostats  can  control 
temperatures  within  a  range  of  1.5  to  2 
degrees. 

Temperature  Tolerances 

Numerous  commenters  called  for  a 
temperature  tolerance,  noting  that  FSIS 
has  established  tolerances  in  other  areas 
such  as  net  weight  determinations.  Tliey 
argued  that  a  tolerance  should  reflect 
recognition  of  the  physical  realities  and 
limitations  of  product  processing  and 
distribution  and  represent  good 
manufacturing  practices.  Some  poultry 
processors  suggested  that  they  be 
permitted  to  target  a  2°  F  window,  i.e., 
a  tMnperature  range  of  24°  F  to  26°  F, 
as  opposed  to  a  single  temperature  of 
26°  F.  Many  suggested  that  product 
temperature  be  regulated  to  allow  a 
3°  F  variance  on  any  given  check  unless 
there  is  a  consistent  pattern  of  abuse. 
Other  commenters  asserted  that  it 
would  be  reasonable  to  accept  a 
cumulative  effective  variance  of  4°  F 
assuming  the  more  salient  variances  to 
be  represented  by  commercial 
refiigeration  units  and  temperature 
measuring  devices.  Still  other 
processors  stated  that,  since  neither 
food  safety  nor  product  quality  is  at  risk, 
a  tolerance  of  5°  F  would  be  practical  in 
commercial  operations  as  long  as  it  can 
be  proven  that  the  raw  poultry  did  reach 
its  optimum  temperature  for  its  state, 
e.g.,  a  fresh  condition,  before  being 
shipped.  In  addition,  a  trade  association 
suggested  that  the  regulatory  option 
which  FSIS  discussed  in  the  preamble 
to  its  proposed  rule  be  used  as  an 
alternative  compUance  system,  i.e.,  a 
two-step  process  control  system  in 
which  temperatures  between  23°  F  and 
26°  F  would  be  attributed  to  normal 
effective  variances  in  refrigeration  units 
and  temperature  measuring  devices; 
temperatures  between  20°  F  and  23°  F 
would  require  process  control 
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adiustments;  and  temperatures  below 
2(f  F  would  require  product  relabeling. 
The  commenters  further  suggested  that 
the  first  step  be  set  at  22'  F  in 
recognition  of  the  4*  F  cumulative 
efiiBCtive  variance  mentioned 
previously. 

Ck>mmenters  supporting  the  proposed 
rule  were  divided  as  to  whether  FSIS 
should  modify  compliance  procedures 
to  provide  for  a  temperature  tolerance. 
Some  of  these  commenters  contended 
that  FSIS  should  provide  for  a  minimal 
range  of  flexibility  throughout 
processing,  storage,  and  transportation. 
On  the  other  hand,  some  supporters  of 
the  proposal  argued  against  a  rule 
providing  for  a  tolerance  because  they 
saw  this  as  imdercutting  the  proposed 
rule  to  establish  the  26"  F  temperature 
as  the  most  appropriate  standard. 

Testing  and  Sampling  Procedures 

Some  commenters  said  that  the 
proposal  did  not  address  the  issue 
regarding  which  location  within  a 
package  or  container,  e.g.,  the  perimeter 
or  center,  a  sample  for  testing  would  be 
drawn.  Commenters  also  wanted  to 
know  at  what  anatomical  location  of  the 
product  the  temperature  would  be 
measured.  Several  commenters  stated 
that  products  such  as  chicken  wings, 
which  are  less  dense  than  other 
products,  shoiild  be  excluded  from 
temperature  measurements.  Also, 
commenters  requested  that  sampling 
procedures  should  be  more  precisely 
defined  to  provide  for  a  representative 
sample.  One  trade  association  requested 
that  the  intended  sampling  scheme  be 
modified  to  monitor  the  warmest  area  of 
a  designated  "lot,"  rather  than  the 
overall  lot  average,  because  products 
most  at  risk,  i.e.,  those  products  furthest 
away  from  the  cooling  elements  of  a 
refrigerated  chamber,  could  be  plus  4°  F 
higher  than  the  target  temperature,  i.e., 
over  30"  F. 

A  professional  organization,  which 
agreed  that  the  proposed  action  would 
meet  consumer  expectations,  expressed 
concern  about  temperature  abuse  in 
light  of  tha  prevalence  of  Salmonella  in 
broilers  and  turkeys.  The  commenter 
stated  that  the  present  practice  of 
chilling  poultry  to  temperatures 
between  0°  F  and  26°  F  provides  a 
greater  margin  of  safety,  as  compared  to 
poultry  transported  and  stored  at 
temperatures  above  26°  F,  because 
temperature  abuse  during  storage  or 
transportation  might  raise  the 
temperatxue  of  the  poultry  to  dangerous 
levels  above  40°  F.  The  commenter 
su^ested  that,  until  HACXP  systems  are 
implemented  throughout  the 
transportation,  retail,  and  food  service 
industries,  temperature  sensing  and 


indicating  devices  should  be  used  on 
poultry  packaging  that  will  alert 
retailers,  food  service  workers,  and 
consumers  if  temperatiue  abuse  has 
occurred. 

Concerns  About  Responsibility  for 
Compliance 

Generally,  commenters  opposed  to  the 
proposed  rule  objected  to  the  fact  that 
the  nile  was  too  narrowly  focused  on 
the  original  processor  because  the 
proposed  requirements  would  apply  to 
products  in  all  stages  of  commerce. 
Many  processors  expressed  concern  that 
products  in  compliance  at  the  time  of 
processing  could  subsequently  become 
misbranded  through  no  fault  of  their 
own.  Some  supporters  of  the  proposal, 
including  congressional  members, 
conunented  that  the  vast  majority  of 
poultry  processors  do  their  own 
packaging,  storing,  and  shipping,  and, 
therefore,  would  not  lose  a  "fresh" 
designation  through  no  fault  of  their 
own.  They  contended  that  one  company 
is  responsible  for  maintaining  the 
temperature  of  the  product  at  all  points. 
]n  contrast,  a  number  of  processors 
reported  that  they  shipped  on  non- 
company  carriers.  They  stated  that  the 
processor,  as  the  producer  of  the 
product,  assiunes  liability  for  that 
product,  yet  is  unable  to  ensure  against 
potentially  varying  product  conditions 
diuing  distribution  and  sale  that  would 
be  deemed  non-compliant  under  the 
proposal.  Other  processors  insisted  that 
once  the  product  is  sold  and  title  passes 
it  should  be  the  responsibility  of  tiiat 
party  (distributor,  wholesaler,  or 
retailer),  and  not  the  original  processor, 
to  ensure  proper  temperature  or,  if  the 
product's  temperatiue  moves  out  of 
compliance,  to  relabel  it.  Some 
commenters  suggested  that,  in  order  not 
to  disrupt  marketing  and  distribution  of 
products,  whether  a  product  is  in 
compliance  should  be  determined  at 
time  of  shipment 

Relabeling  of  Product 

Trade  associations  and  processors 
contended  that  poultry  is  packaged  such 
that  it  would  be  impossible  to  change 
labels  on  a  particular  product  that  may 
inadvertently  fall  below  the  temperature 
designated  as  "fresh."  They  stated  that, 
if  products  are  chilled  to  a  temperatvue 
below  26°  F  while  in  distribution  and 
are  deemed  "misbranded"  and  unable  to 
proceed  in  commerce  imtil  relabeled, 
the  distributors  are  not  equipped  to 
relabel  product.  They  asserted  that 
under  existing  regulatory  requirements, 
it  wotUd  be  unlawful  to  affix  new  labels 
difierent  from  the  labeling  affixed  at  the 
inspected  estabUshment. 


A  number  of  commenters  argued  that 
there  needs  to  be  an  opport\mity  for 
relabeling  of  product  at  the  retail  level 
if  a  product  acourately  labeled  at  the 
point  of  packaging  has  been  abused 
during  shipment,  storage,  and  handling 
after  leaving  the  plant.  Others  expressed 
concern  that  relabeling  could  result  in 
food  safiBty  problems  due  to  the 
additional  ^AnHling  that  would  occur.  ■ 
One  processor  suggested  use  of  a  tag  on 
product  originating  as  "fresh"  which 
has  a  tear  off  that  can  be  removed  if 
product  falls  below  26°  F.  Some 
commenters  noted  that  wholesalers  or 
retailers  may  freeze  product  labeled  as 
"fresh"  due  to  excessive  inventory  and 
would  need  to  repackage  and  relabel  or 
apply  appropriate  stickers  to  products 
with  FSIS-approved  labels.  These 
commenters  encouraged  FSIS  not  to 
require  prior  label  approval  of  such 
stickers. 

FSIS  Response 

FSIS  is  confident  that  processors, 
transporters,  wholesalers,  and  retailers 
will  be  able  to  maintain  the  appropriate 
controls  to  ensure  that  their  poultry 
products  comply  with  the  requirements 
of  this  final  rule.  FSIS  does  not  intend, 
therefore,  to  adopt  a  temperature 
tolwance  below  26°  F,  such  as  24°  F,  as 
was  suggested  by  many  commenters. 
FSIS  believes  that  such  a  tolerance 
would  allow  a  significant  percentage  of 
poultry  products  which  had  fallen 
below  26°  F,  and  thus  rendered  hard-to- 
the-touch,  to  nevertheless  be  labeled  as 
"fresh,"  thereby  misleading  consumers. 

FSIS  acknowledges  that  mere  may  be 
instances  where  poultry  product  labeled 
as  "fresh"  may  fall  below  the  minimum 
temperature  that  defines  "fresh"  despite 
the  efforts  of  manufacturers, 
distributors,  retailers,  and  others  to  keep 
the  product  in  a  "fresh"  condition. 
FSIS,  therefore,  intends  to  design  a 
practical  compliance  policy  that  will 
maintain  the  integrity  of  the  26°  F 
standard  while  providing  the  flexibility 
to  deal  with  the  problems  that  occur 
despite  the  adoption  of  good 
manufacturing  practices. 

FSIS  expects  that  the  primary  focus  of 
its  compliance  efforts  will  be  on 
products  labeled  as  "fresh"  or  bearing 
no  descriptive  term.  FSIS  resources  will 
be  focused  on  ensuring  that  such 
products  meet  the  reqiurements  of  this 
regulation  when  they  leave  the  FSIS- 
inspected  plant.  The  policy  will  also 
seek  to  avoid  condenmation  or 
relabeling  of  entire  lots  of  product  if 
only  a  small  niunber  of  imits  within  the 
lot  have  fallen  below  the  standard.  FSIS 
expects  that  its  compliance  policy  will 
take  into  accoimt  the  good 
manufacturing  practices  that  producers 
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have  adopted  to  maintain  compliance 
with  the  requirements  of  this  rule.  FSIS 
intends  to  avoid  the  prescriptive 
command-and-control  approach  as  to 
how  companies  achieve  the 
performance  standards  in  this  final  rule. 
FSIS  shares  the  concerns  of  the  many 
commenters  about  the  need  for 
clarification  of  product  testing  and 
sampling  procedures  and  about  the  need 
for  practical  compliance  procedures 
throughout  processing,  storage,  and 
distribution.  To  provide  instructions  to 
FSIS  employees  and  to  assist  producers 
in  complying  with  this  rule,  FSIS 
intends  to  issue  an  FSIS  Directive 
explaining  the  compliance  poUcy, 
including  product  testing  and  sampling 
procedures,  as  soon  as  possible.  Because 
of  the  complexity  of  the  testing  and 
sampling  issue,  FSIS  intends  to  obtain 
further  public  input  on  this  matter  prior 
to  issuing  the  Directive  so  that  its 
procedures  will  be  both  practical  and 
reasonable  while  ensuring  the  integrity 
of  the  standards  contained  in  this  final 
rule.  FSIS  is  also  interested  in  obtaining 
input  on  other  aspects  of  the 
compliance  pohcy,  including  the 
allocation  of  Agency  and  industry 
•  resources. 

Obviously,  product  in  the  possession 
of  or  xmder  the  control  of  an  official 
establishment  remains  the  responsibility 
of  the  establishment.  Establishments 
must,  therefore,  take  reasonable 
precautions  to  ensure  that  their  product 
is  maintained  in  accord  with  these 
regulations,  even  when  it  is  in  a 
transport  vehicle  or  otherwise  not  • 
physically  at  the  establishment. 
Generally,  the  estabUshment's 
responsibiUty  for  compliance  ends 
when  ownership  passes;  compliance 
then  becomes  the  responsibility  of  the 
buyer.  However,  any  person  or  firm  who 
causes  a  product  to  become  misbranded 
can  be  held  responsible  for  causing  it  to 
become  mi^randed  whether  or  not  they 
owned  the  product  at  that  time. 

Moreover,  any  person  or  entity  that 
produces  product  or  handles  product  in 
commerce  is  responsible  for  ensuring 
that  products  remain  properly  labeled.  If 
a  producer,  handler  or  commercial 
buyer  determines  that  products  covered 
by  these  regulations  and  labeled  as 
"fresh,"  or  bearing  no  descriptive  term, 
have  been  chilled  to  an  internal 
temperature  below  26°  F,  that  person 
will  be  responsible  for  ensuring  that  the 
product  is  brought  into  compliance. 
Such  a  producer,  handler,  or  buyer  must 
report  the  fact  to  FSIS  to  ensure  that 
remedial  action  is  takm. 

If  an  Agency  official  discovers 
product  which  is  not  in  compliance 
with  these  regulations,  the  product  will 
be  retained  or  detained.  The  product 


would  be  required  to  be  relabeled  or,  if 
not  relabeled,  the  product  would  be 
condemned.  The  Agency  would  take 
such  additional  compliance  or 
enforcement  measures  as  are  warranted 
imder  the  facts  and  circumstances  of 
each  case. 

Labeling  procedures  for  product 
found  to  require  relabeling  before  it 
leaves  the  official  establishment  are 
covered  under  subpart  N  of  the  poultry 
products  inspection  regulations.  Also, 
existing  regulations  (9  CFR  381.140) 
specify  procedures  for  the  relabeling  of 
products  in  commerce  found  to  require 
relabeling.  Generally,  such  products  are 
relabeled  imder  the  supervision  of  an 
inspector  and  FSIS  is  reimbiu«ed  for  the 
cost  of  that  supervision.  However,  under 
the  "fresh"  regulations,  such  an 
enforcement  approach  would  place  a 
demand  on  scarce  FSIS  resources  and 
cause  delays  in  bringing  product  into 
compliance.  This  area  is  one  of 
considerable  concern  to  many 
commenters.  FSIS  anticipates  that  the 
circumstances  requiring  relabeling  to 
correct  misbranding  where  the 
temperature  of  the  product  labeled  as 
"fresh"  or  bearing  no  descriptive  term 
has  dropped  below  26°  F  after  leaving 
the  official  establishment  will  be 
relatively  infrequent.  Therefore,  this 
final  rule  will  permit  an  alternative  and 
simple  relabeling  procedure. 

Relabeling  Options 

The  relabeling  procedures  estabUshed 
by  this  final  rule  provide  flexibility  for 
relabeling  inspected  and  passed  product 
that  was  heretofore  unavailable  under 
the  poultry  products  inspection 
regulations  when  product  became 
misbranded  after  leaving  a  federally 
inspected  establishment.  Owners  of 
product  will  now  have  the  option  of 
notifying  the  Area  Office  of  the  FSIS 
CompUance  Program  that  the  product 
outside  an  establishment  has  become 
misbranded  under  this  rule.  The 
CompUance  Program  will  authorize  the 
movement  of  the  product  to  an  official 
establishment  for  relabeling  or  to  a  retail 
entity  where  it  can  be  relalwled  without 
an  inspector's  supervision,  or  to  another 
end  user.  Relabeling  may  be 
accompUshed  by  prominently  applying 
stickers  disclosing  that  the  product  has 
been  "hard  chilled"  or  "frozen"  to  the 
packages,  provided  any  claim  such  as 
"fiesh"  is  obUterated,  covered  or 
removed.  Removal  could  be 
accomplished  by  removal  of  a  hang  tag 
or  a  tear  off  from  such  a  tag  as  suggested 
by  one  commenter.  At  retail,  relabeling 
may  also  be  accompUshed  by 
completely  removing  the  inspected 
estabUshments's  label  and  applying  the 
retail  store's  label.  The  Compliance 


Program  wiU  monitor  such  product 
movement  and  relabeling.  The  issue  of 
who  bears  the  cost  of  sudi  relabeling  is 
a  contractual  matter  between  buyers  and 
seUera  of  the  product 

Accordingly,  FSIS  is  adding  a 
paragraph  at  9  CFR  381.129(b)(6)(ui)  to 
incorporate  procedures  for  the  HnnHling 
and  relabeling  of  products  as  described 
above.  FSIS  is  also  adding  a  provision 
at  9  CFR  (b)(6)  (i)  and  (ii)  to  specify  that, 
if  additional  labeling  containing  a 
descriptive  term  required  under 
paragraph  (b)(6)  (i)  or  (ii)  of  this  section, 
as  appropriate,  is  used,  it  shall  be 
prominently  affixed  thereon  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeUng)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  person  under  customary 
conditions  of  piuchase  and  use.  FSIS 
has  concluded  that  it  would  not  be 
possible  for«uch  additional  labeling  to 
be  placed  in  such  fashion  to  be  read  and 
understood  by  the  ordinary  per&ou 
imless  the  false  claim  is  obUterated, 
covered  or  removed. 

FSIS  also  agrees  with  the  commenter 
who  stated  that  appropriate  stickers  for 
relabeling  of  product  that  has  become 
misbranded  should  not  require  prior 
label  approval.  Because  these 
regulations  prescribe  the  exact  language 
of  descriptive  labeling,  this  final  rule 
provides  that  the  processor  may  apply 
the  descriptive  labeUng,  or  that  the 
authorized  retail  entity  or  other  end  user 
may  apply  the  descriptive  labeling  to 
approved  labels.  Furtiiermore,  this  rule 
provides  that  the  descriptive  labeUng 
may  be  approved  luider  the  provisions 
for  generic  label  approval.  Such  actibn 
will  minimize  loss  of  product  shelf  life 
by  eUminating  any  delay  involved  in 
securing  prior  label  approvals. 
Accordingly,  FSIS  is  adding  a  paragraph 
at  9  CFR  381.134  to  this  effert. 

Brand  Names 

While  some  commenters  stated  that 
FSIS  should  maintain  its  current  stance 
of  non-restrictive  use  of  the  term  "fresh" 
in  trademarked  names,  company  names, 
fanciful  names,  logos,  and  sensory 
modifiers,  others  contended  that  the 
proposed  rule  contained  a  loophole 
with  respect  to  such  uses.  They  stated 
that  companies  should  not  be  aUowed  to 
incorporate  the  word  "fresh"  within  a 
brand  name,  etc..  on  the  labeUng  of 
frozen  poultry  products  because  the 
term  would  be  inherenUy  misleading. 
The  commentera  aUeged  that  producers 
wiU  continue  to  use  and  may  even 
change  their  brand  names  so  as  to 
indiiectiy  represent  their  products  as 
"fi^h."  They  noted  Uiat  FDA's  fresh 
labeUng  poUcy  does  not  permit  such 


44408        Federal  Register  /  Vol.  60,  No.  165  /  Friday,  August  25,  1995  /  Rules  and  Regulations 


allowances  for  brand  names,  sensory 
modifiers,  etc.,  and  urged  FSIS  not  to 
create  an  inconsistency  between  the  two 
agencies'  labeling  regiiiations  without 
some  compelling  reason.  One 
commenter  stated  that  if  use  of  the  word 
"fresh"  is  permitted  in  brand  names  and 
sensory  modifiers,  FSIS  should  require 
a  specific  disclaimer  of  equal  size  to  the 
effect  that  the  product  had  been  frozen 
below  26'  F. 

FSIS  does  not  agree  that  use  of  the 
word  "fresh"  as  part  of  a  brand  name, 
etc..  or  in  sensory  modifiers  on  the 
labeling  of  a  raw  poidtry  product 
necessarily  suggests  or  implies  that  the 
product  has  not  been  processed  or 
preserved.  FSIS  believes  that  it  should 
evaluate  use  of  the  term  "fresh"  within 
the  context  of  the  entire  product 
labeling  to  determine  if  it  is  used  to 
imply  that  a  product  has  not  been 
subjected  to  a  chilling  or  freezing 
process,  i.e..  used  in  a  false  or 
misleading  manner.  If  such  an 
implication  is  made,  the  product  would 
have  to  c(»nply  with  the  FSIS  definition 
of  "frrah."  llus  final  rule  on  use  of  the 
term  "fresh"  on  the  labeling  of  poultry 
products  provides  for  clear  descriptive 
labelii^  i.e.,  "hard  chilled"  or  "frozen" 
to  alert  consumers  about  the  nature  of 
products  that  have  ever  been  brought  to 
internal  temperatures  below  26°  F.  FSIS 
believes  that  such  labeling  will  prevent 
consiuners  from  being  misled  about 
whether  a  product  has  been  processed 
orpreserved. 

This  policy  is  consistent  with  FDA's 
policy  with  respect  to  use  of  the  term 
"fresh"  in  a  brand  name  or  use  as  a 
sensory  modifier.  In  the  preamble  to  its 
final  rule  entitled  "Food  Labeling: 
Nutrient  Content  Claims.  General 
Principles,  Petitions,  Definition  of 
Terms;  Definitions  of  Nutrient  Content 
Claims  for  the  Fat,  Fatty  Acid,  and 
Cholesterol  Content  of  Food"  published 
in  the  Federal  Register  on  January  6, 
1993  (58  FR  2302),  FDA  states  at  58  FR 
2405  that  "(i]f,  however,  a  use  of  the 
term  "fresh"  as  part  of  a  brand  name 
does  not  imply  or  suggest  that  the  food 
is  unprocessed,  and  the  use  is  not 
othwwise  false  and  misleading,  there  is 
nothing  in  this  final  rule  that  would 
prevent  this  use  of  the  term."  For  these 
reasons,  FSIS  has  not  adopted  specific 
regulatory  language  that  governs  use  of 
the  term  "fresh"  as  part  of  a  brand  name 
or  as  a  sensory  modifier. 

In  response  to  the  comment  that,  if 
use  of  the  word  "fresh"  is  permitted  in 
brand  names  and  sensory  modifiers,  . 
FSIS  shoidd  require  a  specific 
disclaimer  of  equal  type  size  to  the 
effect  that  the  product  had  been  frozen 
below  26'*  F,  FSIS  does  not  agree  that  a 
type  size  requirement  is  warranted.  The 


special  handling  statements  required  at 
9  CFR  381.125(a),  e.g..  "keep 
refrigerated"  or  "keep  frozen,"  do  not 
have  specific  type  size  requirements 
although  they  must  be  prominently 
displayed  on  the  principal  display  panel 
of  the  label.  After  many  years  of  use, 
FSIS  has  no  information  that  the 
requirements  for  special  handling 
statements  are  not  adequate  to  inform 
consumers  about  the  products. 
Therefore,  FSIS  rejects  the  suggestion  to 
add  a  type  size  requirement  for 
descriptive  labeling.  However,  in  order 
to  ensiire  that  the  descriptive  labeling  is 
clearly  visible  on  packages,  FSIS  is 
revising  proposed  9  CFR  381.129(b)(6)(i) 
to  provide  that  the  infonnation  shall  be 
prominentiy  displayed  on  the  principal 
display  panel  of  the  label.  This 
requirement  is  consistent  with  the 
treatment  of  special  handling  label 
statements  for  frozen  products  as 
provided  in  9  CFR  381.125(a). 

Economic  Impact 

Several  commenters  suggested  that 
FSIS,  in  assessing  the  costs  and  benefits 
of  the  proposed  rule,  should  have 
quantified  the  benefits  of  appropriate 
labeling.  In  making  its  cost  estimate, 
FSIS  assiuned  that  a  price  difference 
might  develop  between  affected  chill 
pack  products  and  "fresh"  products  so 
that  the  chill  pack  products  might 
decrease  in  price  in  an  amount  totaling 
between  $60  to  $140  million  annually. 
The  commenters  asserted  that, 
considering  the  projected  potential  cost 
impact  for  some  producers,  there  is 
likely  to  be  a  corresponding  benefit  of 
the  same  magnitude  or  larger  to 
consiuners  who  save  money  or  get  better 
value  for  their  poultry  purchases. 
Another  commenter  noted  that  FSIS 
listed  as  an  unquantified  consumer 
benefit  the  fact  that  consxuners  "would 
be  assured  that  the  poiiltry  products 
they  purchase  would  not  be  labeled  in 
a  false  or  misleading  manner."  The 
commenter  suggested  that,  because  the 
proposed  rule  removes  no  products 
from  the  market,  requires  no  changes  in 
products,  and  leaves  the  choice  among 
products  to  consiuners,  the  estimated 
$60  to  $140  million  is  a  "cost"  neither 
to  the  seller  nor  the  buyer,  but  is  a 
measiue  of  the  potential  benefit  to  the 
consiuner  should  all  consumers  who 
previously  purchased  thawed  product 
shift  their  preference  to  fresh  product. 
Additional  amounts  volimtarily  paid  by 
consumers  place  a  monetary  value  on 
the  exercise  of  informed  choice.  The 
commenter  further  asserted  that  the  loss 
of  opportunity  to  commit  unlawful 
business  acts  such  as  'raud,  deception, 
and  misleading  representation  should 


not  be  accoimted  for  as  a  cost  of 
regulation. 

FSIS  believes  the  latter  commenter 
assumes  that  the  $60  to  $140  million 
cost  estimate  reflects  an  increase  in  the 
price  of  fresh  product.  In  making  this 
particular  cost  estimate,  FSIS  assumed 
that  the  price  of  fresh  product  under  the 
proposed  rule  would  remain  constant 
whue  the  affected  product,  specifically 
1.4  billion  poimds  of  long-distance- 
shipment  chill  pack  product,  would  be 
priced  down.  FSIS  made  this 
assumption  based  cm  information 
presented  at  the  pi^lic  hearings  and  in 
the  U.S.  District  Court  proceedings 
which  indicated  that  consumers 
generally  would  expect  products 
bearing  labeling  with  terms  such  as 
"frozen"  or  "previously  fitizen"  to  be 
lower  priced.  In  this  case,  the 
theoretical  "cost"  represents  loss  of 
current  revenues  for  producers  who  did 
not  act  in  an  unlawful  manner,  but  in 
accordance  with  existing  Federal  policy. 
FSIS  agrees  that  a  price  saving,  which 
could  be  quantified,  would  be  conferred 
to  consumers  who  continue  to  buy  the 
lower  priced  product  as  FSIS  noted  in 
its  discussion  of  the  benefits  of  the 
proposed  rule. 

Some  opponents  of  the  proposal 
suggested  that  FSIS  did  not  fully 
address  the  economic  impact  on 
product  that  may  fall  between  "fresh" 
and  "frozen"  and  for  which  there  would 
not  be  a  premium  market.  Many 
contended  that  the  proposed  nile,  as 
written,  coidd  be  devastating  to  the 
poultry  industry  and,  especially,  to  tray 
pack  operations.  Some  stated  that  labor 
costs  for  applying  pressure  sensitive 
stickers,  redesigning  permanent  labels, 
costs  for  reapproval  of  labels,  etc.,  will 
also  have  an  economic  impact.  A  few 
commenters  asserted  that  there  is  a  cost 
factor  associated  with  decreased  shelf 
life  of  poultry,  which  could  result  in 
increased  product  waste  and/or  more 
frequent  deliveries  for  poultry  retailers. 

FSIS  has  fully  considered  tnese 
conunents  on  the  economic  impact,  but, 
considering  the  difficulty  of  predicting 
future  dollar  values  of  future  sales,  FSIS 
continues  to  believe  that  it  has  made  the 
most  reasonable  cost  analysis  possible 
with  the  informaticm  available,  as  is 
discussed  under  Executive  Order  12866. 
The  commenters  provided  no  data  or 
further  infonnation  to  aid  FSIS  in  a 
reassessment  of  the  costs  and  benefits  of 
the  rulemaking  than  were  available  at 
the  time  FSIS  developed  its  proposal. 
FSIS  weighed  all  commenters' 
expressed  concerns  about  the  economic 
impact  of  a  final  rule  and  has  attempted 
to  mitigate  those  concerns  by  providing 
flexibility  through  compliance 
procedures  and  descriptive  labeling. 
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FSIS  believes  that  rhanging  the 
requirement  for  what  was  perceived  as 
very  negative  labeling  in  the  form  of  the 
term  "previously  frozen"  to  the  term 
"hard  chilled"  will  enable  processors  to 
develop  marketing  strategies  that 
promote  the  high  quality  of  their 
products  without  misleading  consumers 
about  the  products'  history. 

FSIS  also  received  a  comment 
regarding  the  impact  of  the  proposed 
rule  on  small  entities.  The  commenter 
disagreed  with  FSIS'  certification  that 
the  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
commenter  noted  that  FSIS  stated  that 
most  smaller  poultry  processors  use  ice 
or  dry  ice  packs  to  chill  poultry  to 
temperatures  between  32"  F  to  35°  F  so 
that  the  proposed  rule  will  not  apply  to 
most  small  processors.  However,  Uie 
commenter  insisted  that  this 
assumption  ignores  about  1,000  small 
povdtry  wholesalers  and  retailers.  The 
commenter  contended  that, 
hjrpotheUcally,  if  a  poultry  shipment 
leaves  the  processing  plant  in  a  "fresh" 
state,  but  temperatiires  subsequenUy 
drop  below  26°  F  during  shipment,  the 
wholesaler  or  retailer  has  several 
choices  as  follows:  (1)  Accept  the 
delivery  and  risk  the  sanctions  for 
selling  misbranded  poultry,  (2)  accept 
the  delivery  and  relabel  each  branded 
package  with  a  generic  label  and  sell  the 
pitxj^ct  at  a  loss  because  a  brand  name 
commands  a  higher  price,  or  (3)  refuse 
the  shipment  and  send  customers  to 
other  retail  establishments  to  purchase 
poultry. 

FSIS  disagrees  that  this  rulemaking 
will  have  an  impact  on  a  substantial 
number  of  small  wholesalers  and 
retailers.  The  commenter  provided  no 
data  to  support  such  an  argument  but, 
rather,  speculated  about  possible 
adverse  impacts  on  this  constituent 
group.  Under  its  discussion  on 
compliance  procedures,  FSIS  has 
provided  guidance  and  flexibility 
regarding  actions  wholesalers  and 
retailers  may  take  in  the  event  that 
product  labeled  as  "fresh"  is  foimd 
upon  receipt  to  be  below  the  minimum 
temperature  defining  "fresh."  FSIS 
believes  that  its  guidance  and 
provisions  for  practical  relabeling 
options  for  wholesalers  and  retailers  are 
sufflcient  to  prevent  disruption  at  the 
wholesale  or  retail  level.  In  addition, 
and  as  noted  in  response  to  the 
preceding  comments,  the  terminology 
that  FSIS  is  providing  in  the  form  of  the 
term  "hard  drilled"  for  the  products  in 
question  should  minimize  potential  lost 
revenues. 


Other  Issues 

1.  Cured  and  Processed  Poultry 
Products 

FSIS  received  only  two  responses  to 
its  request  for  comments  on  whether  it 
would  be  useful  and  desirable  to  initiate 
rulemaking  to  establish  regulatory 
requirements  for  all  uses  of  the  term 
"fresh"  on  the  labeling  of  poultry 
products.  One  commenter  expressed  the 
opinion  that  it  would  make  sense  to 
incorporate  in  the  regulations  the 
prohibition  on  use  of  the  term  "fresh" 
on  the  labeling  of  cured,  canned, 
hermetically  sealed  shelf  stable,  dried, 
or  chemically  preserved  poultry,  as 
described  in  Policy  Memo  No.  022C. 
The  commenter  contended  that  the 
policy  is  not  controversial,  and  it  would 
be  desirable  to  make  the  regulatory 
requirements  for  use  of  the  term  "fresh" 
as  comprehensive  as  possible.  Another 
commenter  stated,  without  further 
elaboration,  that  it  is  not  appropriate  for 
FSIS  to  initiate  rulemaking  to  establish 
regulatory  requirements  for  all  uses  of 
the  term  "fresh"  on  the  labeling  of 
poultry  products. 

FSIS  has  concluded  that  it  is  not 
necessary  to  establish  regulatory 
requirements  for  all  uses  of  the  term 
"fresh"  on  the  labeling  of  poultry 
products.  FSIS  continues  to  believe  that 
Pohcy  Memo  No.  022C  and  the  current 
poultry  products  inspection  regulations 
(9  CFR  381.129)  are  sufficient  to 
preclude  the  false  and  misleading  use  of 
the  term  "fresh"  on  poultry  products 
that  are  processed  or  preserved  by 
methods  other  than  freezing.  For  clarity, 
FSIS  is  restating  its  policy  on  other  uses 
of  "fresh"  on  the  labeling  of  poultry 
products  as  follows.  The  term  "fiesh" 
may  not  be  used  on  the  labeling  of 
poultry  products  which  are  cured, 
canned,  hermetically  sealed  shelf  stable, 
dried,  or  chemically  preserved  because 
such  use  would  be  inappropriate  and 
misleading.  Chemical  treatments 
include,  but  are  not  limited  to,  use  of 
antioxidants,  antimicrobial  agents,  or 
preservatives  that  introduce  chemically 
active  substances  that  remain  in  or  on 
the  product.  FSIS  notes  that,  with  regard 
to  raw  poultry  or  poultry  parts,  no 
substances  are  permitted  to  be  added  by 
the  poultry  products  inspection 
regulations  for  the  purpose  of  shelf  life 
extension. 

FSIS  will  allow  raw  poultry  products 
to  be  labeled  as  "fiesh"  that  had  been 
treated  with  ionizing  radiation  at  an 
absorbed  pasteurization  dose  of  1.5  to 
3.0  kiloGrays  as  provided  for  in  9  CFR 
381.147(f)(4).  The  tieatinent  of  raw 
poultry  products  with  low  dose 
irradiation  causes  no  changes  in  the 
products  that  FSIS  beUeves  would  affect 


consumer  perceptions  that  they  are  raw 
and  unprocessed  (55  FR  18538.  May  2, 
1990).  in  addition,  the  products  are 
required  to  be  labeled  with  a  imique 
logo  and  the  statement  "treated  with 
radiation"  or  "treated  by  irradiation"  in 
accordance  with  9  CFR  381.135,  which 
distinguishes  them  from  non-irradiated 
products. 

Because  the  term  "fresh"  has  acquired 
acceptance  when  used  to  identify 
further  processed  products,  i.e.. 
products  whose  chemical  composition 
has  been  changed  by  processes  such  as 
heating  or  by  the  addition  of  functional 
ingredients,  that  are  sold  in  the 
refrigerated  state,  FSIS  f>ermits  the  term 
"fresh"  to  be  used  on  the  labeling  of 
such  products.  Examples  of  such 
products  are  poultry  nuggets  and 
dinners  sold  in  the  refrigerated  state 
even  when  they  are  made  from 
components  that  are  processed  by 
procedures  such  as  curing,  canning,  etc. 
as  described  above.  In  these  instances, 
the  term  "fresh"  is  used  to  describe  the 
final  products,  i.e.,  the  nuggets  and 
dinners,  and  to  identify  that  they  are 
re&lgerated  products.  When  used  in  this 
manner,  the  term  does  not  imply  that 
the  components  or  ingredients  in  the 
final  products,  e.g.,  the  poultry  meat,  are 
themselves  unprocessed.  Another 
example  of  this  category  of  refrigerated 
product  that  may  be  labeled  as  "fresh" 
while  containing  ingredients  that  could 
not  be  labeled  as  "fresh"  is  a  poultry 
salad  sold  in  the  refrigerated  section  of 
a  grocery  store.  The  salad  might  contain 
cured  or  previously  frozen  chicken  or 
turkey  meats  but  the  term  "fresh,"  when 
used  on  such  products,  suggests  a 
fieshly  made  salad  and  does  not  imply 
that  the  ingredients  are  unprocessed. 

FSIS  does  not  preclude  mrther 
processed  poultry  products  from  bearing 
the  term  "fresh"  on  their  labeling  when 
they  are  in  sealed  packages  or 
containers,  which  are  designed  to  assure 
freshness,  but  are  not  shelf  stable,  and 
which  are  sold  in  the  refrigerated  state. 
Examples  include  vacuimi  packed 
products,  products  packaged  in 
modified  atmosphere  packaging,  and 
products  packaged  in  thermoformed 
oxygen  barrier  multi-layer  films.  Further 
processed  poultry  products  which 
themselves  do  not  qualify  to  be  labeled 
as  "fresh,"  but  which  are  made  with 
fiesh  ingredients  (including  non-meat 
and  non-poultry  ingredients),  may  also 
bear  label  statements  stating  this  fact 
■  provided  such  statements  clearly  refer 
to  the  ingredients  and  do  not  imply  that 
the  products  themselves  are 
unprocessed.  An  example  is  canned 
gravy  made  with  fiesh  mushrooms. 
With  respect  to  ground  poultry  products 
sold  in  the  fresh  retail  case  that  have 
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been  made  from  frozen  and  thawed 
hand  deboned  or  mechanically  deboned 
poultry.  FSIS  does  not  twlieve  that  such 
ground  products  should  bear  the  tenn 
"fresh"  on  their  labeling.  However,  FSIS 
does  not  see  any  need  for  the  labeling 
of  such  products  to  disclose  the  fact  that 
the  products  were  made  from  meats  that 
were  at  one  time  frozen.  FSIS  would  not 
object  if  such  products  were  labeled 
with  the  statement  "freshly  ground" 
when  the  products  had,  in  fact,  been 
recently  groimd. 

As  with  products  subjected  to  freezing 
processes,  FSIS  beheves  the  word 
"fresh,"  when  used  as  part  of 
trademaiked  names,  company  names, 
fanciful  names,  logos,  and  sensory 
modifiers  on  the  labeling  of  poultry 
products  that  are  cured,  canned, 
hermetically  sealed  shelf  stable,  dried, 
chemically  preserved,  or  are  refrigerated 
further  processed  products  of  the  type 
previously  described,  does  not 
necessarily  suggest  or  imply  that  the 
products  have  not  been  processed  or 
preserved.  FSIS  believes  that  it  should 
evaluate  the  term  within  the  context  of 
the  entire  labeling  to  determine  if  it  is 
used  to  imply  that  the  product  has  not 
been  subjected  to  such  processes,  i.e., 
used  in  a  false  or  misleading  manner. 

2.  Other  Products 

FSIS  also  received  comments  on 
several  issues  beyond  the  scope  of  the 
proposed  rule.  Some  commenters  raised . 
questions  about  the  difference  in  the 
meaning  of  the  term  "fresh"  as  proposed 
for  poultry  products  and  its  meaning  for 
other  products.  Some  commenters 
asserted  that  the  proposed  poUcy  for 
poultry  products  highUghts  a  lack  of 
uniformity  between  the  regulations  for 
poultry  and  those  for  red  meat,  and  that 
it  would  provide  a  marketing  advantage 
to  the  red  meat  industry.  Commenters 
also  raised  concerns  about  the  apparent 
inconsistencies  the  proposed  rule  would 
leave  between  poultry  and  fish  because 
FDA  does  not  define  a  specific 
temperature  at  which  a  fish  product 
would  be  deemed  to  be  frozen. 
Commenters  argued  that  the  "fresh" 
labeling  rules  for  poultry  products 
should  also  be  applied  to  these  other 
products.  Since  these  issues  do  not 
come  within  the  scope  of  the  proposed 
regulations,  they  are  not  addressed  in 
this  final  rule. 

In  contrast  to  the  poultry  industry's 
marketing  practices  addressed  by  this 
rule,  whole  cuts  of  red  meat  are  not 
frozen,  thawed,  and  marketed  as 
"fresh."  The  term  "fresh"  has  typically 
been  used  to  identify  those  red  meat 
products  that  are  uncured  and  imcooked 
or  otherwise  not  thermally  processed  or 
made  shelf  stable.  The  use  of  the  term 


"fi^sh"  on  the  labeling  of  red  meat 
products  has  not  caused  consumer 
confusion.  The  labeling  of  fish  and  fish 
products  is  an  issue  within  FDA's 
jurisdiction  and  cannot  be  addressed  in 
this  docket. 

3.  Implementation  Date 

FSIS  did  not  receive  any  comments 
on  its  proposed  rule  concerning  an 
effective  date  or  implementation  period. 
However,  the  provisions  of  this  final 
rule  will  require  the  relabeling  of  those 
products-currently  on  the  market  whose 
manufacturers  elect  to  chill,  store,  and 
ship  at  internal  temperatures  below  26° 
F,  but  above  0*  F.  Based  on  its  review 
of  the  comments,  FSIS  realizes  that  the 
provisions  may  cause  some  processors 
to  make  operational  changes  so  they  can 
continue  to  supply  "fresh"  poultry. 
Such  changes  nd^t  include  alternate 
methods  of  chilling  dedicated  to  small 
trays,  close  adjustments  of  temperature 
controls  in  coolers  and  transport 
vehicles,  modification  in  or  purchase  of 
new  eqiiipment  to  more  precisely 
control  temperatures,  and  development 
of  contingency  plans  for  products  that 
fall  below  26°  F  after  leaving  the 
processing  establishment. 

Therefore,  FSIS  has  decided  that 
sufficient  time  should  be  allotted  for 
processors  and  handlers  to  make  any 
changes  necessary  to  comply  with  this 
rule.  FSIS  believes  that  processors  may 
need  to  establish  new  policies  and 
procedures,  formulate  methods  for 
compliance,  and  exhavist  label 
inventories  to  the  extent  possible.  A 
survey  of  meat  and  poultry  companies 
for  FSIS'  final  rule  on  nutrition  labeling 
indicated  that  firms  carry  an  average 
label  inventory  of  5  to  6  months.  While 
FSIS  will  permit  use  of  stickers  with 
descriptive  labeling,  many  firms  will 
Ukely  not  want  to  use  that  avenue 
because  of  the  added  step  of  applying 
the  stickers  and  the  chance  that  they 
may  become  dislodged.  Therefore,  many 
firms  may  want  to  redesign  their 
permanent  labels.  Providing  adequate 
time  to  accomplish  the  operational 
activities  described  above  and  to 
prevent  inventory  losses  will  minimize 
the  impact  of  the  final  rule  on  affected 
parties.  After  considering  the  factors 
mentioned  above  and  recognizing  that 
product  safety  is  not  a  concern,  FSIS  has 
determined  that  this  final  rule  will  be 
implemented  12  months  from  the  date 
of  its  promulgation. 

Executive  Order  12866 

FSIS  has  determined  that  this  final 
nde  is  significant  within  the  meaning  of 
Executive  Order  12866.  The  final  rule 
requires  all  poultry  processors  and 
handlers  to  maintain  the  internal 


temperatiue  of  raw  poultry  at  26°  F  or 
above  if  the  term  "fresh"  is  used  on  the 
labeling  of  such  products.  In  addition, 
the  final  rule  requires  that  poultry 
products  whose  internal  temperature 
has  ever  been  below  26°  F  be  labeled 
with  a  descriptive  term  reflecting  this 
fact. 

Regulatory  Options 

FSIS  could  have  chosen  to  prohibit 
the  use  of  the  term  "fresh"  on  the 
labeling  of  raw  poultry  products  whose 
internal  temperatuire  has  ever  been 
below  20°  F.  Many  conunenters  on  the 
proposed  rule  stated  that  they  would     - 
support  20°  F  as  a  practical  temperature 
that  would  not  disrupt  commercial 
practices  and  suggested  that 
temperatures  in  the  lower  20-degree 
Fahrenheit  range  were  best  for  the 
preparation  and  distribution  of  the 
highest  qiiality  product.  Others  favored 
a  two-step  process  control  system  in 
which  temperatures  between  23°  F  and 
26°  F  would  be  attributed  to  normal 
effective  variances  from  refrigeration 
units  and  temperature  measuring 
devices;  temperatures  between  20°  F 
and  23°  F  would  require  process  control 
adjustments;  and  temperatures  below 
20°  F  would  require  product  relabeling. 
If  FSIS  had  chosen  20°  F  as  the 
temperature  at  or  above  which  product 
could  be  labeled  as  "fresh,"  the  impact 
on  the  poultry  industry  would  be 
minimal  because  few  processors  chill 
products  below  that  temperature  due  to 
the  cost  of  refrigeration  unless  they  take 
the  product  to  0°  F  or  below  for  long- 
term  storage.  However,  poultry  is  very 
solid  and  very  hard  at  20°  F,  because 
much  of  the  free  water  in  the  product  is 
in  a  frozen  state.  Consumers  perceive 
such  products  to  be  frozen  rather  than 
fresh,  and  their  expectations  for  the 
products  would  not  be  met. 

Impacts  of  the  Final  Rule 

In  the  preamble  to  its  proposed  rule, 
FSIS  examined  possible  sovuces  of 
market  price  changes  which  could  result 
in  transferring  economic  value  from 
producers  to  consumers  if  it  adopts  the 
proposed  rule  as  a  final  rule.  FSIS  stated 
that  Americans  consumed 
approximately  17.9  billion  pounds  of 
chicken  (retail  weight)  in  1993,  of  which 
approximately  8.9  billion  pounds  were 
purchased  at  retail.  Based  on  a  survey 
of  broiler  marketing  practices,  FSIS 
reported  that  27  percent  of  chicken 
destined  for  the  retail  market  was 
shipped  in  containers  filled  with  shaved 
or  crushed  ice  (ice  pack]  or  solid  carbon 
dioxide  (dry  ice  pack);  57  percent  was 
shipped  using  the  chill-pack  method  of 
refrigeration;  3  percent  was  frozen  (i.e.. 
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below  0°  F);  and  13  percent  was 
marketed  in  miscellaneous  forms. 

Because  the  internal  temperature  of 
poultry  products  that  are  refrigerated  by 
ice  pack  or  dry  ice  pack  methods  ranges 
bom  about  32"  F  to  35°  F.  FSIS  assumed 
that  the  final  nde  will  not  affect  this 
portion  of  the  market.  Also,  most 
smaller  processors  use  ice  or  dry  ice 
packs  because  they  do  not  have  the 
production  volume  or  chilling 
equipment  to  store  and  ship,  poultry 
products  using  the  chill-pack  cooling 
system.  For  this  reason,  the  economic 
impact  of  a  final  rule  on  small  poultry 
processors  should  be  minimal.  FSIS 
believes  that  the  final  rule  will  not  affect 
the  3  percent  of  chicken  that  is 
marketed  at  retail  as  fitjzen  (i.e.,  below 
0°  F).  The  final  rule  might  have  an 
economic  impact  on  the  13  percent  of 
chicken  that  is  marketed  in 
miscellaneous  refrigerated  forms,  but 
FSIS  has  no  information  on  what  such 
an  impact  might  be. 

In  its  proposed  nde,  FSIS  stated  that 
most  t\u*key  is  prepared  and  shipped  as 
product  that  is  frozen  to  0°  F  or  below, 
and,  thus,  most  turkey  will  be 
imaffected  by  the  proposal.  However, 
FSIS  received  a  number  of  comments 
from  the  turkey  industry  indicating  that 
many  of  their  products,  e.g.,  boneless 
tray-pack  tiukey  products,  would  be 
affected  by  the  rule.  FSIS  also 
recognizes  that,  imder  this  final  rule, 
"whole  bagged"  tiu-keys  that  are  frozen 
at  or  below  an  internal  temperatxue  of 
0°  F  can  no  longer  be  thawed  at  the 
estabUshment  before  distribution  and  be 
labeled  solely  with  a  handling  statement 
of  "keep  re&igerated."  Rather,  the 
labeling  on  these  products  must  reveal 
that  the  products  were  at  one  time  in  a 
frozen  condition  by  use  of  an 
appropriate  statement  such  as  "frozen, 
thawed  for  your  convenience." 
Therefore,  FSIS  has  examined  the 
market  share  of  turkey  compared  to 
chicken  as  shown  by  production  and 
per  capita  consumption  data  contained 
in  USDA's  Agricuhural  Statistics  1994 
published  by  the  U.S.  Government 
Printing  Office.  Based  on  that 
information,  FSIS  concludes  that 
incorporation  of  cost  estimates  for 
turkey  would  raise  the  potential  cost 
estimate  for  this  final  rule  by 
approximately  25  percent. 

r  SIS  continues  to  beheve  that  the 
final  rule  could  potentially  affect  a 
portion  of  the  57  percent  (5.1  biUion 
potmds)  of  the  8.9  billion  pounds  of 
chicken  marketed  domestically  at  retail 
as  chill  pack  product,  specifically,  chill 
pack  products  with  internal 
temperatures  ranging  fit>m  20°  F  to  25° 
F  that  are  destined  to  be  transported 
long  distances.  FSIS  examined  interstate 


shipping  distances  for  ready-tocook 
chicken  and  estimated  that  about  72 
percent  of  chill  pack  products  are 
shipped  800  miles  or  less.  Such  trips  do 
not  take  more  than  two  days.  FSIS 
believes  that  products  shipped  800 
miles  or  less  with  proper  refiigerated 
transportation  could  be  labeled  as 
"fresh."  FSIS  does  not  believe  that 
poidtry  processors  using  the  chill-pack 
cooling  system  would  change  ciurent 
procedures  for  products  shipped  long 
distances  of  over  800  miles.  It  may  well 
be  desirable  to  chill  and  ship  poultry  on 
long-distance  hauls  at  temp^atures  in 
the  lower  20-degree  Fahrenheit  range. 
FSIS  estimates  that  28  percent  (1.4 
billion  pounds)  of  the  5.1  billion 
poimds  of  chill  pack  product  sold  at 
retail  falls  into  the  long-distance- 
shipment  category  and  might  be  affected 
by  this  final  rule  because  it  could  not  be 
labeled  as  "fresh." 

Based  on  information  presented  at  the 
pubhc  hearings  and  in  the  U.S.  District 
Court  proceedings,  and  confirmed  by 
commentere  on  the  proposed  rule, 
consiuners  generally  expect  frozen 
products  to  be  lower  priced  than  fresh 
products.  Using  a  conservative  estimate 
of  price  difference  at  4  cents  per  pound 
(based  on  a  difference  in  price  between 
fresh  and  frozen  turkey)  and  a  less 
conservative  estimate  of  price  difference 
at  10  cents  per  pound,  FSIS  calcidated 
a  potential  economic  transfer  of  about 
$60  million  to  $140  million  frxim 
producers  to  cons\imers.  Adding-the 
impacts  for  potentially  affected  turkey 
products  to  these  amounts,  the  potential 
economic  transfer,  becomes  about  $75 
million  to  $175  miUion.  This  impact 
assumes  affected  product  would 
decrease  in  price  and,  as  such,  this 
impact  represents  an  extreme  scenario. 

FSIS  is  convinced  that  the  extreme 
scenario  presented  will  not  actually 
develop  considering  the  modifications  it 
has  made  in  this  final  rule  in  response 
to  expressed  concerns  from  commenters 
on  the  proposal.  This  final  rule  provides 
processors  with  an  appropriate 
descriptive  term  in  the  form  of  "hard 
chilled"  that  does  not  dis{}arage  the 
products,  while  the  term  conveys  to 
consumers  the  temperature  history  of 
the  products,  i.e.,  relates  information 
about  the  cooling  process  to  which  the 
products  were  subjected,  as  well  as  their 
physical  state  after  undergoing  that 
process.  Fmlhermore,  FSIS  is  firmly 
committed  to  providing  a  practical  and 
reasonable  compliance  strategy.  FSIS 
has  also  provided  for  viable  options  for 
relabeling  of  product  should  that 
become  necessary  and  for  generic 
approval  of  such  labeling.  In  addition, 
FSIS  has  provided  adequate  time  for 


processors  to  come  into  compliance 
with  the  final  nde. 

Most  of  the  poultry  products  affected 
by  this  rule  are  branded  products  that 
consumers  have  come  to  recognize  for 
their  high  quality.  FSIS  does  not  believe 
that  all  customers  will  turn  away  from 
the  products  they  have  been  buying 
because  the  quality  of  the  products  will 
remain  unchanged.  Thus,  there  is  no 
reason  for  the  products  to  be  priced 
down  to  the  extent  in  the  extreme 
scenario. 

It  can  also  be  argued  that,  under  this 
rule,  producers  of  fresh  proiduct  could 
command  even  higher  prices  than  they 
do  now  or  a  larger  share  of  the  market, 
which  would  represent  a  cost  to  the 
buyer.  FSIS  considers  this  to  be  quite 
speculative  and  subject  to  supply  and 
demand  and  market  forces.  Such  a 
situation  may  occiu'  in  certain  areas, 
but,  in  general,  there  is  no  basis  to 
assiune  that  all  consiunera  will  pay 
more  or  are  even  willing  to  pay  more 
than  they  do  now  for  truly  fresh  product 
or  would  choose  fresh  products  over 
those  affected  by  this  final  nde. 
Under  this  filial  rule,  affected 
products  will  also  require  relabeling 
with  an  appropriate  descriptive  term. 
About  half  of  all  labels  submitted  to 
FSIS  each  year  for  approval  are  for  label 
changes  on  existing  products.  Thus, 
relabeling  costs  for  printed  labels  arisii^ 
irom  the  final  rule  would  decrease  as 
companies  incorporate  the  mandated 
changes  with  regularly  scheduled  label 
redesigns.  The  average  costs  of 
redesigning  and  printing  new  labels  and 
inventory  losses  fall  significantly  as  the 
implementation  period  increases.  FSIS 
has  provided  for  a  12  month 
implementation  period  so  that 
relabeling  costs  for  printed  labels  may 
approach  zero  taking  into  consideration 
that  stickers  may  also  be  used  as  needed 
and  generic  approval  of  descriptive 
labeling  is  authorized.  Stickera  could 
always  be  used  in  those  cases  where 
label  inventory  stocks  exceed  a  1-year 
supply. 

As  stated  in  the  proposed  nde,  FSIS 
believes  relabeling  costs  can  be 
minimized  considerably  by  use  of 
pressure  sensitive  stickers  until  firms 
make  routine  label  changes  for  existing 
products  or  exhaust  label  inventories. 
While  this  feature  may  not  be  of 
particular  interest  to  processors  on  a 
routine  basis,  it  is  of  interest  to 
processors  and  retailers  when  relabeling 
of  product  becomes  necessary,  e.g.. 
when  product  labeled  as  "fresh"  or 
bearing  no  descriptive  term  falls  below 
26°  F  in  commerce.  FSIS  estimates  the 
cost  of  pressure  sensitive  stickers  to  be 
about  $0.01  each.  Assuming  the 
potentially  affected  1.4  bilUon  poimds 
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of  chill  pack  product  were  packaged  in 
2-pound  packages,  and  all  required 
relabeling.  FSIS  estimates  that  use  of  the 
stickers  to  bring  such  product  into 
compliance,  whether  appUed  at  the 
plant  or  retail  level,  would  cost  about  $7 
million,  excluding  the  cost  for  labor, 
during  any  one  year  period. 

Qmsumers  will  benefit  from  the  final 
rule  because  they  would  be  assured  that 
the  poultry  products  they  purchase 
would  not  be  labeled  in  a  false  or 
misleading  manner.  Information  from 
the  public  hearings  held  by  FSIS,  the 
informal  survey  conducted  by  the  FSIS 
Meat  and  Poultry  Hotline  staff,  and 
many  comments  on  the  proposed  rule 
indicate  that  consumers  place 
considerable  value  on  knowing  how 
poultry  products  were  handled  prior  to 
being  offered  for  sale.  The  quality  of  the 
products  offered  for  sale  would  not  be 
changed  because  their  shelf  life  would 
not  be  adversely  affected.  However, 
consumers  would  not  be  led  to  pay  a 
higher  price  for  products  that  have  been 
chilled  to  temperatures  below  26°  F 
because  the  informative  labeling  would 
advise  them  of  that  fact.  Any  price 
decreases  that  might  occur  for  products 
that  were  so  chilled  would  resiilt  in  a 
savings  for  consxuners  who  purchase 
those  products.  Thus,  if  a  price 
differential  results  in  an  impact  on  the 
industry  of  $75  to  $175  million,  as 
discussed  under  the  impact  estimate,  it 
is  viewed  as  a  transfer  to  consmners 
from  producers. 

If  products  chilled  below  26°  F  do  not 
suffer  a  loss  in  price  or  market  share,  it 
is  possible  that  "fresh"  products  could 
conunand  increased  prices  and  revenues 
for  prodiicers  of  fresh  poultry,  who  will 
be  benefitted  as  a  result  of  the  final  rule. 
Consumers  would  benefit  because  they 
expressed  a  willingness  to  pay  more  for 
truly  fresh  poultry  that  was  accurately 
labeled  as  "fresh."  With  or  without  an 
increased  price  for  fresh  products, 
consumers  would  be  assured  that 
products  they  buy  would  meet  their 
expectations  even  if  they  elect  to 
exercise  their  choice  by  paying  more  for 
the  products.  Truthful  labeling 
information  about  the  nature  of  poultry 
products  would  improve  consumer; 
knowledge  about  the  products  and  aid 
them  in  purchasing  decisions.  FSIS 
believes  that  the  benefits  of  labeling  that 
is  not  false  or  misleading  would  be 
greater  than  actual  costs  associated  with 
the  final  nile  considering  the  reaUty  of 
the  marketplace.  The  labeling  strategy 
then  offers  consumers  a  true  purchasing 
option  that  accurately  reflects  their 
expressed  expectations. 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  imder 
section  23  of  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  467E) 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  reqiiirements 
on  federally  inspected  poidtry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may,  however, 
consistent  with  requirements  of  the 
PPIA,  exercise  conciurent  jurisdiction 
over  poultry  products  that  are  outside 
official  estabUshments  for  the  purpose 
of  preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  tmder  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  states  that  maintain  poultry 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  PPIA.  The 
states  may,  however,  impose  more 
stringent  requirements  on  such  state 
inspected  products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  rule.  The  administrative  procediues 
specified  in  9  CFR  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  imder  the  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  part  381,  subpart  W,  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule  with  respect 
to  labeling  decisions. 

E£fiect  on  &nall  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  effect  on  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  small  entities 
that  coiUd  be  affected  by  the  final  rule 
would  be  small  processors  of  raw 
poultry.  However,  the  economic  impact 
of  the  final  rule  on  such  poultry 
processors  (small  plants  operating 
single- inspector  processing  lines) 
should  be  minimal  because  such 
processors  currently  ship  poultry  in  ice 
pack  or  dry  ice  pack  containers.  The 
internal  temperature  of  products 
refrigerated  by  these  methods  does  not 
fall  b(Blow  26°  F,  and  products  handled 
in  this  manner  could  be  labeled  as 
"fresh"  according  to  the  regulatory 
requirements.  FSIS  is  aware  that  diere 
are  approximately  1,000  small 


wholesalers  and  retailers  who 
potentially  could  be  affected  by  this 
final  rule.  However,  FSIS  does  not 
beheve  they  will  be  impacted  because 
this  final  nlle  provides  realistic 
relabeling  options  for  this  group  as 
discussed  in  the  section  of  this 
document  dealing  with  compliance 
procedures. 

Paperwoiii  Requirements 

The  final  rule  specifies  the  regulations 
permitting  the  use  of  the  term  "fresh" 
on  the  labeling  of  raw  poultry  products. 
The  final  rule  requires  many 
manufacturers  to  revise  their  labeling 
and  submit  such  labeling  to  FSIS  for 
approval.  However,  this  final  rule  also 
provides  that  descriptive  labeling  may 
be  approved  under  the  provisions  for 
generic  label  approval  so  as  to  minimize 
paperwork  requirements.  Paperwork 
requirements  contained  in  this  final  rule 
were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0583-0102. 

List  o{  Subjects  in  9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products. 

Final  Rule 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
381  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.17,  2.55. 

2.  Section  381.66  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (f)(2)  to  read  as  follows: 

§  381 .66   Temperatures  and  ehllHng  and 
freezing  procedures. 

•  •        •        *        • 

(0  •  '  • 

(2)  •  *  *  Such  procedures  shall  not 
apply  to  raw  poultry  product  described 
in  §  381.129(b)(6)(i)  of  this  subchapter. 

3.  Section  381.129  is  amended  by 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows: 

{381.129    Fsiee  or  mieleadng  labeltng  or 
cofltelnerB. 

•  •        •        «        * 

(6)(i)  Raw  poultry  product  whose 
internal  temperatiue  has  ever  been 
below  26°  F,  but  above  0°  F,  may  not 
bear  a  label  declaration  of  "fr«sh"  and 
must  be  labeled  with  the  descriptive 
term  "hard  chilled."  The  word 
"previously"  may  be  used  contiguous  to 
the  term  "hard  chilled"  on  an  optional 


Federal  RegisterrVoL  60,  No.  165  /  Friday.  August  25.  1995  /  Rules  and  Regulations        44413 


basis.  The  descriptive  term  shall  be 
prominently  displayed  on  the  principal 
display  panel  of  the  label.  If  additional 
labeling  containing  the  descriptive  term 
is  affixed  to  the  label,  it  shall  be 
prominently  affixed  thereon  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  piuchase  and  use.  Product 
as  described  in  this  paragraph  is  not 
subject  to  the  freezing  procediues 
required  in  §  381.66(0(2)  of  this 
subchapter. 

(ii)  Raw  poultry  product  whose 
internal  temperature  has  ever  been  at  or 
below  0°  F  may  not  bear  a  label 
declaration  of  "fi^sh"  and  must  be 
labeled  with  the  descriptive  term 
"frozen"  except  when  such  labeling 
auphcates  or  conflicts  with  the  labeling 
requirements  in  §  381.125  of  this 
subchapter.  The  word  "previously"  may 
be  used  contiguous  to  the  term  "frozen" 
on  an  optional  basis.  The  descriptive 
term  shall  be  prominently  displayed  on 
the  principal  display  panel  of  the  label. 
If  additional  labeling  containing  the 
descriptive  term  is  affixed  to  the  label, 
it  shall  be  prominently  affixed  thereon 
with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs  or  devices  in  the  labeling)  as  to 
render  it  likely  to  be  read  and 
imderstood  by  the  ordinary  individual 
imder  customary  conditions  of  purchase 
and  use.  Product  as  described  in  this 
paragraph  is  subject  to  the  freezing 
procedures  required  in  §  381.66(f)(2)  of 
this  subchapter. 

(iii)  Handling  and  relabeling  of 
products.  (A)  Except  as  provided  under 
jaragraph  (b)(6)(iii)(C)  of  this  section, 


when  any  inspected  and  passed  product 
has  become  misbranded  under  this 
subpart  after  it  has  been  transported 
from  an  official  establishment,  such 
product  may  be  transported  in 
commerce  to  an  official  establishment 
after  oral  permission  is  obtained  from 
the  Area  Supervisor  of  the  area  in  which 
that  official  estabUshment  is  located. 
The  transportation  of  the  product  may 
be  to  the  official  establishment  frum 
which  it  had  been  transported  or  to 
another  official  establishment 
designated  by  the  person  desiring  to 
handle  the  product.  The  transportation 
shall  be  audiorized  only  for  the  purpose 
of  the  relabeling  of  the  product.  The 
Area  Supervisor  shall  record  the 
authorization  and  other  information 
necessary  to  identify  the  product  and 
shall  provide  a  copy  of  the  record  to  the 
inspector  at  the  establishment  receiving 
the  product.  The  shipper  shall  be 
furnished  a  copy  of  the  authorization 
record  upon  request. 

(B)  Upon  the  arrival  of  the  shipment 
at  the  official  establishment,  a  careful 
inspecticm  shall  be  made  of  the  product 
by  the  inspector,  and  if  it  is  found  that 
the  product  is  not  adulterated,  it  may  be 
received  into  the  establishment;  but  if 
the  product  is  found  to  be  adulterated, 
it  shall  at  once  brcondemned  and 
disposed  of  in  accordance  with  §  381.95 
of  this  subchapter.  Wholesome  product 
will  be  relabeled  in  accordance  with 
paragraph  (b)(6)  (i)  or  (ii)  of  this  section, 
as  appropriate. 

(C)  When  any  inspected  and  passed 
product  has  become  misbranded  under 
this  subpart  after  it  has  been  transported 
from  an  official  establishment,  the 
owner  may  transport  the  product  in 
commerce  to  a  retail  entity  for  relabeling 
in  accordance  with  paragraph  (b)(6)  (i) 


or  (ii)  of  this  section,  as  appropriate,  or 
to  other  end  users,  such  as  hotels, 
restaurants  or  similar  institutions;  or, 
relabel  the  product  in  accordance  with 
paragraph  (b)(6)  (i)  or  (ii)  of  this  section, 
as  appropriate  if  the  product  is  afready 
at  a  retail  entity.  A  hotel,  restaurant  or 
similar  institution  is  not  required  to 
relabel  product  misbranded  under  this 
subpart;  Provided,  That  the  product  is 
prepared  in  meals  or  as  entrees  only  for 
sale  or  service  directly  to  individual 
consumers  at  such  institutions,  and  that 
the  mark  of  inspection  is  removed  or 
obliterated.  Oral  permission  shall  be 
obtained  bcm  the  Area  Officer-in- 
Charge  of  the  Compliance  Program  for 
the  area  in  which  the  product  is  located 
prior  to  such  transportation  or 
relabeling.  The  Area  Officer-in-Charge 
shall  record  the  authorization  and  other 
information  necessary  to  identify  the 
product,  and  shall  furnish  a  copy  of  the 
authorization  reccmi  upon  request. 
Before  being  offered  for  sale  at  a  retail 
entity,  such  product  shall  be  relabeled. 

4.  Section  381.134  is  amended  by 
adding  a  new  paragraph  (b)(15)  to  read 
as  follows: 

$  381.134    Generically  approved  labeltng. 

(b)*  *  * 

(15)  The  addition  of  a  descriptive 
term  as  required  by  §  381.129(b)(6)  of 
this  subchapter. 

•        *        •        •        • 

Done  at  Washington,  DC,  on:  August  21, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
(PR  Doc.  95-21233  Filed  8-24-95;  8:45  amj 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOR:        Any  pmon  who  uses  the  Fedml  Register  and  Code  of  Federal 
Ragulations. 

WHO:       The  OtBce  of  the  Federal  Register. 

WHAT:     Fns  public  briafingi  (approximately  3  hours)  to  pratent: 

1.  The  regulatory  proceas.  with  a  Ckus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
ragulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elemenU  of  typical  Federal  Reguter 

documents. 

4.  An  introductian  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  informaUon  neceasary  to 

reaearch  Federal  agency  regulaUons  which  directly  affect  them. 
Thaw  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON.  DC 

September  12  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  StiBet  NW., 
Washington,  DC  (3  blocks  borth  of  Union 
Station  Metro) 
RESBRVATHmS:   202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


ATLANTA,  GA 

September  20  at  9:00  am 
Centers  for  Diseese  Control 

and  Prevention 
1600  Clifton  Rd.,  NE. 
Auditorium  A 
Atlanta,  GA 
404-639-3528 

(Atlanta  area) 
1-80O-688-9889 

(Outoide  Atlanta  area) 


Priated  oa  recycled  paper  coBtaiaiag  100%  post  coasBiner  waste 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See RuralUtilities  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES  ,  .       .       ,         J   ^ 

Interstate  transportation  of  animals  and  animal  products 

(quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classification,  4441&-44417 
Tuberculosis  in  cattle  and  bison — 

State  and  area  classification,  44416 
Plant-related  quarantine,  domestic: 
Pink  boUworm.  44415-44416 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOmCES 
Meetings: 
Access  Board,  44477 

Assassination  Records  Review  Board 

i«nc68  ^      ,  . 

Formal  determinations  on  records  release;  correction, 

44477-44478 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee,  44502 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Barbers  Point  NAS.  Oahu,  HI;  safety  zone.  44430 
Safety  and  security  zones,  etc.;  list  of  temporary  rules, 

44428-44429 
Waimanalo  Bay.  HI;  safety  zone,  44429-44430 
Regattas  and  marine  parades: 
Ninth  Coast  Guard  District  Annual  Marine  Events, 
44424-44427 


Commerce  Department 

See  National  Institute  of  Standards  and  Technology 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Korea.  44478-44479 

Singapore.  44479 

Defense  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation 

Correction,  44548 
Records  examination  authority;  consolidaUon  and 
revision 
Correction,  44548 

Education  Department 

PROPOSED  RULES 

Pupil  rights  protection,  44696-44701 


NOTICES 
Meetings: 
National  Educational  Research  Policy  and  PrionUes 

Board,  44480 
President's  Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans,  44479-44480 
Postsecondary  education: 
Accrediting  agencies  list;  Institutional  Quality  and 
Integrity  National  Advisory  Committee;  appeal  of 
previous  recommendations,  44480-44481 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Brazos  Gas  Compressing  Co..  44512 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consiuner  product  test  procedures;  waiver  petitions: 
York  International,  44481-44483 

Environmental  Protection  Agency 

RULES 

Air  quaUty  implementation  plans;  approval  and 
promulgation;  various  States: 
EKstrict  of  Coltunbia.  44431-44435 
Water  pollution  control: 
Clean  Water  Act- 
Alternate  test  procedures  for  determination  of  total 
k)eld£^  nitrogen  in  wastewater.  44670-44672 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
District  of  Coliunbia,  44452 
Air  quaUty  planning  purposes;  designation  of  areas: 

Idaho,  44452-44457 
Water  programs: 
Underground  injection  control  regulations;  Class  V  wells 
determination  and  minor  revisions  and  Class  I  wells 
technical  corrections,  44652-44668 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 
Sulfur  dioxide  emissions  limitations,  44487 

Meetings:  ,.  .  ,  ^ 

Analytical  methods  promulgation  stieamhmng:  and  Mace 
metals  analysis  workshop.  44487-44488 
Superfimd  program: 
State  deferral  guidance  and  response  to  comments; 
availability,  44488-^4489 
Water  pollution  control;  discharge  of  poUutants  (NPDES  : 
Idaho;  concentrated  animal  feeding  operations;  general 
permit,  44489-44498 

Executive  Office  of  the  President 
See  Management  and  Budget  Office 
See  Presidential  Documents 
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Federal  Aviation  AdministFBtiofi 

RULES 

Airworthiness  directives: 

Bombardier,  44419-44421 

British  Aerospace,  44417-44419 

Scheibe  Flugzeugbau  GmbH,  44421-44422 

Stemme,  44423-44424 

pnoi>oea>  RULES 
Airwoithiness  directives: 

Beech.  44450-44451 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 

Springfield-Beckley  Municipal  Airport,  OH.  44537- 
44538 
Passenger  Jadlity  charges;  applications,  etc.: 
Houghton  County  Memorial  Airport,  MI,  44538-44539 

Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 

Indecency  prohibitions,  44439 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  44499 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cortes  Operating  Co.,  Sj\.  de  C.V.  et  al.,  44483-44485 
Natural  gas  certificate  filings: 

Colorado  Interstate  Gas  Co.  et  al.,  44485-44487 
Applications,  hearings,  determinations,  etc.: 

Transcontinental  Gas  Pipe  Line  Corp.,  44487 

Federal  Rnanclal  Institutions  Examination  Council 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  44499-44500 


I  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Accident  recordkeeping  requirements;  accident 
definition,  44439-44441 
NOTICES 

Freight  transportation;  fi-amework  for  guiding  policy 
decisions,  44539-44543445 

Federal  Maritime  Commission 

RULES 

Household  Goods  Forwarders  Association  of  America,  Inc  • 

exemption  from  tariff  and  bonding  requirements 

44436-44438 
NOTICES 

Freight  forwarder  licenses: 
Blair,  Elaine,  et  al.,  44500 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  locomotive  safety  standards: 
Locomotive  conspicuity;  auxiliary  external  lights; 

minimum  standards,  44457-44463 

NOTICES 

Exemption  petitions,  etc.: 
Algers,  Winslow  &  Western  Railway  Co.,  44544 

Railroad  user  fees,  44543 

Traffic  control  systems;  discontinuance  and  removal- 
Consolidated  Rail  Corp.  et  al.,  44544 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
FCFT,  Inc.,  et  al.,  44500 
NationsBank  Corp.,  44501 
Pikeville  National  Corp.  et  al.,  44501 

FederalTrade  Commission 

PROPOSED  RULES 

Energy  Policy  and  Conservation  Act: 
Recycled  oil;  test  procedures  and  labeling  standards 
44712-44717 

Fish  and  Wildlife  Service 

PROPOSED  RULES 
Migratory  bird  himting: 
Ute-season  migratory  game  bird  regulations;  proposed 
frameworks,  44463-44476 

Food  and  Drug  Administration 

PROPOSED  RULES 
Medical  devices: 
Electrode  lead  vdres;  standard  to  prevent  hazardous 
connections  between  patients  and  electrical  power 
sources 
Correction,  44451,  44548 
NOTICES    • 
Human  drugs: 
Export  applications — 
Telfast  (fexofenadine  hydrochloride)  tablets  60  me 
44502-44503  *' 

Organization,  functions,  and  authority  delegations: 
Drug  Evaluation  and  Research  Center,  CompUance  Office 
44503  *^  «i"i.o. 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation 
Correction,  44548 

Records  examination  authority;  consolidated  and  revision 
Correction,  44548 
NOTICES 

Security  mission  and  responsibilities  of  GSA  and  Federal 
Protective  Service;  response  to  Oklahrana  City 
bombing,  44501-44502 

Government  Ethics  Office 

RULES 

Conflict  of  interests: 
Miscellaneous  exemptions  for  Federal  Govenmient 
executive  branch  employees;  personal  financial 
interest,  44706-44709 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  HealUi  Service 

Health  Care  Financing  Administration 

NOTICES 

Medicare,  medicaid,  and  clinical  laboratories  improvement: 
Permit-holding  laboratories  exemption;  New  York 
44503-44507 
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Housing  and  Uit>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities: 
comment  request,  44550-44631 


Indian 


Indian  Affairs  Bureau 

NOTICES 
Meetings: 
Tribal  consultation  on  trust  funds  management,  44704 

Intsrlor  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Transportation,  Inc.,  44512 

Labor  Department 

See  Employment  and  Training  Administration 
See  Labor  Statistics  Bureau 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  44512—44513 


lLic 


nd  Management  Bureau 

RULES 

Public  land  orders: 

California,  44435-44436 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Colorado.  44511-^4512 

Mtnagement  and  Budget  Office 

NOTICES  J  ^ 

Race  and  ethnicity  Federal  data;  classification  standards, 
44674-44693 


Maritime  Administration 

RULES 

Merchant  marine  training: 
Nomination  and  admission  of  persons  from  American 

Samoa  and  Panama  and  authority  for  certain  cost 

recovery,  44438-44439 


National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  award  implementation 

Correction,  44548 
Records  examination  authority;  consolidation  and 
revision 
Correction,  44548 
NOTICES  . 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
Hargens,  Alan  R.,  44513 


National  Archives  and  Records  Administration 

RULES 

Records  management: 

Electronic  mail  (E-mail)  systems,  44634-44642 
NOTICES 

General  records  schedule  20;  disposition  of  electnmic 
records,  44643-44650 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Passenger  car  brake  systems — 
Hydraulic  brake  systems;  correction,  44548 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
Computer  Sy^stem  Security  and  Privacy  Advisory  Board, 
44478 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Duke  Power  Co.  et  al.,  44513-44514,  44515-44516 

Georgia  Power  Co.  et  al.,  44514-44515    ' 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co.,  44516-44517 

RMI  Titanium  Co.,  44517 

Tennessee  Valley  Authority,  44517-44519 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Presidential  Documents 

ADMINISTRATIVE  ORQERS 

Bosnia;  emergency  military  assistance  in  support  of  Rapid 

Reaction  Force  imder  the  Foreign  Assistance  Act  of 

1961  (Presidential  Determination  No.  95-34  of  August 

3, 1995),  44721 
Food,  Agriculture,  Conservation  and  Trade  Act  of  1990; 

qualification  as  emerging  democracies  (Presidential 

Determination  No.  95-35  of  August  10,  1995).  44723 
Palestine  Liberation  Organization;  suspension  of  restrictions 

on  U.S.  relations  (Presidential  Determination  No.  95-36 

of  August  14,  1995),  44725 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration  , 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centera  for  Disease  Control  and  Prevention,  44507-44511 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Brazos  Electric  Power  Cooperative,  Inc.,  44477 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44546 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  44519-44522 
American  Stock  Exchange.  Inc.;  correction.  44548 
Chicago  Board  Options  Exchange,  Inc.,  44522-^4530 
National  Association  of  Securities  Dealere,  Inc.,  44532- 

44533 
Philadelphia  Stock  Exchange,  Inc.,  44530-44532,  44533- 

44537 
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Small  Business  Administration 
Nonces 

Disaster  loan  areas: 
Texas,  44537 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  44546-44547 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Federal  regulatory  review,  44442-44449 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

See  National  Highway  TrafBc  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  44537 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
44537 

Treasury  Department 

See  Thrift  Supervision  Office 

United  States  information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Dutch  and  Flemish  Cabinet  Galleries  and  Adrian 
Brower:  Youth  Making  Faces.  44544-44545 

John  Singleton  Copley  in  England.  44545 


Separate  Parts  in  This  Issue 

PartN 

Department  of  Housing  and  Urban  Development,  44550- 
44631 


Part  ill 

National  Archives  and  Records  Administration.  44634- 
44650 


PartiV 

Environmental  Protection  Agency.  44652-44668 

PartV 

Environmental  Protection  Agency.  44670-44672 

Part  VI 

Office  of  Management  and  Budget,  44674-44693 

Partvn 

Department  of  Education.  44696-44701 

Partvni 

Department  of  interior.  Bureau  of  Indian  Afiairs.  44704 

PartlX 

Office  of  Government  Ethics.  44706-44709 

PartX 

Federal  Trade  Commission.  44712-44717 

PartXI 

The  President.  44721-44725 


AdditifMial  information,  including  a  liat  of  public  la%vs. 
telephone  numbers,  and  finding  aids,  appears  in  the  Readn- 
Aids  section  at  the  end  of  this  issue. 


Electranlc  BuNetin  Board 

Free  ElectrMuc  Balletin  Boud  service  for  PubUc  Law 
numbers,  Fadend  Ra^ater  finding  aids,  and  a  list  of 
docummts  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
poekvt  No.  96-026-1] 

Pink  Bollworm  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule  and  request  for 
comments.  


SUMMARY:  We  are  amending  the  pink 
boUwonn  regulations  by  removing 
portions  of  Clay,  Crittenden,  and 
Mississippi  Counties  in  Arkansas  fix>m 
the  list  of  suppressive  areas  for  pink 
bollwonn.  We  are  taking  this  action 
because  trapping  surveys  show  that  the 
pink  bollworm  no  longer  exists  in  these 
areas.  This  action  is  necessary  to  reUeve 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  previously  regulated 
areas. 

DATES:  Interim  rule  effective  August  28, 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  27. 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-026-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  yotir  comments  refer  to 
Docket  No.  95-026-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC,  between  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  faciUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
$idney  Cousins.  Senior  Operations 


Officer,  Domestic  and  Emergency 
Operations.  PPQ,  APHIS,  Suite  4C03. 
4700  River  Road  Unit  134,  Riverdale, 
MD  20737-1236,  (301)  734-8247. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  pink  bollworm,  Pectinophora 
gossypiella  (Satmdere),  is  one  of  the 
world's  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River. 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  through 
301.52-10  (referred  to  below  as  the 
regulations),  quarantine  certain  States 
and  restrict  the  interetate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  interstate  spread  of  pink 
bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interetate  movement  of  regulated 
articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 

Prior  to  the  effective  date  of  this 
docimient.  Clay,  Crittenden,  and 
Mississippi  Counties  in  Arkansas  were 
designated  as  suppressive  areas.  Based 
on  2  years  of  negative  trapping  siu^reys 
conducted  by  inspectors  of  Arkansas 
State  and  county  agencies,  and  by 
inspectors  of  the  Animal  and  Plant 
Health  hispection  Service  (APHIS),  we 
have  determined  that  pink  bollworm  no 
longer  exists  in  portions  of  these 
coimties.  We  are,  therefore,  removing 
those  portions  of  these  counties  from 
the  list  of  suppressive  areas  in  §  301.52- 
2a.  The  portions  of  the  counties  that 
remain  Usted  as  suppressive  areas  are 
described  in  the  rule  portion  of  this 
document. 


Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to  relieve 
imnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  areas  where  the  pink 
bollworm  no  longer  exists. 


Because  prior  notice  and  other  pubhc 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  pubUcation  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  pubUsh  another 
docimient  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  coaunents. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  regulation  reUeves  restrictions 
on  the  interetate  movement  of  regiilated 
articles  from  certain  previously 
regulated  areas  in  Arkansas.  There  are 
571  cotton  related  commercial  activities 
in  the  three  coimties.  including  cotton 
producers,  cotton  gins,  seed  storage 
facilities,  and  cotton  harvesting  and 
equipment  dealers.  Approximately  90 
percent  are  small  entities  according  to 
standards  set  by  the  Small  Business 
Administration.  They  will  experience  a 
modest  economic  benefit  as  a  result  of 
this  rule,  since  they  will  no  longer  be 
required  to  comply  with  the  treatment 
and  handling  requirements  contained  in 
the  pink  bollworm  regulations.  We 
estimate  that  affected  entities  will  save 
between  $1.52  to  $2.28  per  cotton  bale 
for  current  treatments  and  about  $250 
per  piece  of  harvesting  equipment  for 
cairrent  fumigations. 

Fiurther,  since  the  total  production  of 
cotton  and  cottonseed  by  the  affected 
coimties  is  less  than  3  percent  of  the 
U.S.  production  of  cotton,  the  effect  on 
national  prices  is  expected  to  be 
insignificant. 

Under  these  drcumst^ces,  the 
Administrator  of  the  Ammal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  i*  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
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Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Papenrark  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Li«t  of  Subjects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301-OOMESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  150bb,  ISOdd.  ISOee, 
150ff,  161, 162,  and  164-167;  7  CFR  2.17 
2.51,  and  371.2(c). 

2.  hi  §  301.52-2a  the  entry  for 
Arkansas  is  revised  to  read  as  follows: 

§301.52-28    Regulated  areas;  suppressive 
and  generally  infested 


Aiiunsas 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Qay  County.  That  portion  of  the  county 
bounded  by  Highway  90  west  from  the 
Missouri  State  line  to  Highway  139,  Highway 
139  north  to  the  junction  of  Highways  62  and 
1,  and  Highway  1  east  to  the  Missouri  State 
line. 

Crittenden  County.  T.  8  N.,  R.  8  E. 

Mississippi  County.  That  portion  of  the 
county  bounded  by  Highway  120  west  from 
the  Mississippi  River  to  Highway  61, 
Highway  61  south  to  Highway  158.  Highway 
158  west  to  Highway  77,  Highway  77  north 
to  Highway  119,  and  Highway  119  north  to 
the  Missouri  State  line. 
*         •         •         •         * 

Done  in  Washington,  DC,  this  21st  day  of 
August  1995. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  95-21188  Filed  8-25-95;  8:45  am) 

BtLUNG  CODE  341fr.34^ 


9  CFR  Part  77 

[Docket  No.  95-020-2] 

Tuberculosis  in  Catde  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by  raising 
the  designation  of  North  Carolina  bom 
a  modified  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  North  Carolina  meets 
the  criteria  for  designation  as  an 
accredited-fiBe  State. 

EFFECTIVE  DATE:  September  27. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance,  VS.  APHIS.  Suite  3B08. 
4700  River  Road  Unit  36.  Riverdale. 
MD.  20737-1231,  (301)  734-7727. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  13. 1995  (60  FR  18728-18729. 
Docket  No.  95-020-1).  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  by  removing  North  Carolina  fit)m  the 
list  of  modified  accredited  States  in 
§  77.1  and  adding  it  to  the  list  of 
accredited-fiee  States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  Jime 
12. 1995.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibifity  Act. 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases,  Bison.  Cattle. 
Reporting  and  recordkeeping 
requirements.  Transportation. 
Tuberculosis. 


PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  77.1  and  that 
was  published  at  60  FR  18728-18729  on 
April  13,  1995. 

Authority:  21  U.S.C.  111.  114. 114a,  115- 
117, 120. 121. 134b.  and  134f;  7  CFR  2.17 
2.51,  and  371.2(d). 

Done  in  Washington.  DC,  this  18th  day  of 
August  1995. 

Lonnie  J.  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  95-21186  FUed  8-25-95;  8:45  am] 

BILLMQ  C006  3410-34-P 


9  CFR  Part  78 
[Docket  No.  95-03»-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Nebrasica 

AGENCY:  Animal  and  Plant  Health 
hispection  Service.  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Nebraska  fix)m  Class  A  to  Class  Free. 
The  interim  rule  was  necessary  to 
reUeve  certain  restrictions  on  the 
interstate  movement  of  cattle  fi-om 
Nebraska. 

EFFECTIVE  DATE:  September  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  vs.  APHIS.  USDA, 
Suite  3B08.  4700  River  Road  Unit  36. 
Riverdale.  MD  20737-1236;  (301)  734- 
4918. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  31. 1995  (60  FR  28322-28323. 
Docket  No.  95-033-1).  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  removing  Nebraska  fi-om  the  list  of    ' 
Class  A  States  in  §  78.41(b)  and  adding 
it  to  the  list  of  Class  Free  States  in 
§  78.1(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  July 
31. 1995.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
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rule  concerning  Executive  Order  12866 
and  the  Regxilatory  FlexibiUty  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 
List  of  Subiects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs. 
Quarantine.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  78.41  and  that 
was  published  in  60  FR  28322-28323  on 
May  31, 1995. 

Authority:  21  U.S.C.  111-1148-1. 114g, 
115, 117, 120, 121, 123-126. 134b,  and  134f. 
7  CFR  2.17.  2.51,  and  371.2(d). 

Done  in  Washington,  DC.  this  18th  day  of 
August  1995. 
Lonnie  I.  King. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  95-21187  Filed  8-25-95;  8:45  am) 

BILp«a  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federai  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  95-NM-135-AD;  Amendment 
3»-0343;  AD  9fr-17-131 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  and  Model 
Avro  146-RJ  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  certain  British  Aerospace 
Model  BAe  146  and  Model  Avro  146- 
RJ  airplanes.  This  action  requires 
modification  of  the  left-  and  right-hand 
elevators  to  improve  water  drainage. 
This  amendment  is  prompted  by  reports 
that  elevator  oscillations  and  resultant 
airplane  pitch  oscillations  have 
occurred  due  to  the  elevator  balance 
changes  as  a  result  of  accumulation  of 
water  in  the  elevators.  The  actions 
specified  in  this  AD  are  intended  to 
minimize  acciunulation  of  water  in  the 
elevators,  which  could  lead  to  elevator 
and  airplane  pitch  oscillations  with  a 
subsequent  reduction  of  controllability 


of  the  airplane  and  damage  to  the  tail 
surface  structure. 

DATES:  Effective  September  12. 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12. 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  27. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
135-AD.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  British 
Aerospace  Holdings.  Inc..  Avro 
International  Aerospace  Division.  P.O. 
Box  16039.  Dulles  International  Airport. 
Washington  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA.  Transptwt  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Re^er,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  Model  BAe  146  and 
Model  Avro  146-RJ  airplanes.  The  CAA 
advises  that  it  received  several  reports 
indicatiaig  that  elevator  oscillations  have 
occvured.  which  resulted  in  airplane 
pitch  oscillations.  Investigation  revealed 
-    that,  when  the  airplane  had  completed 
steep  climb  maneuvers,  water  had 
accumulated  in  the  left-  and  right-hand 
elevators.  Acciimulation  of  water,  if  not 
corrected,  may  upset  the  balance  of  the 
elevators,  which  could  result  in  elevator 
oscillation  and  subsequent  airplane 
pitch  oscillations;  this  condition  could 
result  in  reduced  controllability  of  the 
airplane  or  damage  to  the  tail  surface 
structxire. 

British  Aerospace  Regional  Aircraft 
Limited,  Avro  International  Division, 
has  issued  Service  Bulletin  SB. 5 5-13- 
01490B,  dated  July  7. 1995,  which 
describes  procedures  for  modification  of 
the  left-  and  right-hand  elevators.  The 
modification  involves  the  following 
actions: 


1.  Drilling,  reaming,  and  deburring 
new  drain  holes  in  the  underside  of  the 
left-  and  right-elevators; 

2.  Applymg  protective  treatment  to 
the  left-  and  right-hand  elevators; 

3.  Performing  a  visual  inspection  to 
determine  if  all  of  the  seams  on  the 
elevators  are  sealed,  and  resealing.  if 
necessary;  and 

4.  Plugging  (blanking  off)  certain 
existing  drain  holes  with  a  grommet  (for 
certain  airplanes). 

Accomplishment  of  this  modification 
will  improve  the  drainage  of  water  from 
the  elevators  and  minimize  the 
accumulation  of  water  in  the  elevators. 

The  CAA  classified  the  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness  • 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 

States. 

Since  an  unsafe  condition  has  l)een 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
minimize  accumulation  of  water  in  the 
elevators,  which  could  lead  to  elevator 
oscillations.  This  AD  requires 
modification  of  the  left-  and  right-hand 
elevators  (Mod.  No.  HCMO1490B).  The 
actions  are  required  to  be  accomplished, 
in  part,  in  accordance  with  the  service 
bulletin  described  previously. 

In  addition,  the  FAA  has  received  a 
recommendation  from  the  CAA  that 
certain  additional  procedures  be 
accomplished  concurrent  with  the 
modification.  These  procedures  have 
been  added  to  this  AD. 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
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points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
comphance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragtBph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  wiD  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-4^JM-135-AD."  The 
postcard  wiU  be  date  stamped  and 
retmned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fiom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuUiority:  49  USC  106(g).  40101,  40113, 
44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-1 7-1 3    British  Aerospace  Regional 
Aircraft  Limited,  AVRO  Intenutioiud 
Aerospace  Division  (Formerly  British 
Aerospace,  pic;  British  Aerospace 
Commercial  Aircraft  Limited): 
Amendment  39-9343.  Docket  95-NM- 
135-AD. 


Applicability:  Model  British  Aerospace 
BAe  146  and  Model  Avro  146-RJ  airplanes; 
as  listed  in  British  Aerospace  Service 
Bulletin  SB.55-13-01490B.  dated  )uly  7, 
1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
'     owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compiiance;  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  This  AD  references  certain  portions 
of  a  British  Aerospace  service  bulletin  for 
applicability  and  modification  information. 
In  addition,  this  AD  specifies  further  detailed 
instructions,  and  in  certain  cases,  specifies 
that  a  different  sealant  be  used.  Where  there 
are  differences  between  the  AD  and  the 
service  bulletin,  the  AD  prevails. 

To  minimize  accumulation  of  wafer  in  the 
elevators,  which  could  lead  to  elevator  and 
airplane  pitch  oscillations  with  a  subsequent 
reduction  of  controllability  of  the  airplane 
and  tail  surface  structural  damage. 

(a)  Within  30  days  after  the  effective  dat«( 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD,  as  applicable. 

(1)  For  all  airplanes:  Accomplish  the 
following  requirements  of  paragraph  (a)(ll(i) 
(a)(2)(ii),  (a)(3)(iii)  of  this  AD: 

(i)  Drill,  ream,  and  deburr  new  drain  holes 
in  the  left-  and  right-elevators  in  accordance 
with  British  Aerospace  Service  Bulletin 
SB.55-13-01490B,  dated  July  7, 1995.  The 
following  procedures  shall  be  accomplished 
in  addition  to  procedures  specified  in  the 
service  bulletin.  Identify  the  drain  hole 
positions  to  be  added  in  accordance  with 
Drawing  No.  1  of  the  service  bulletin.  Where 
drain  holes  already  exist  in  the  same  rib  bay 
within  a  distance  of  2  inches  of  the  new 
drain  hole  position  defined  in  the  service 
bulletin,  no  additional  drain  holes  shall  be 
added.  Drawing  No.  1  of  the  service  bulletin 
shows  the  required  number  and  bay  locations 
of  drain  holes  after  the  accomplishment  of 
this  paragraph.  No  drain  holes  other  than 
those  specified  in  drawing  No.  1  shall  be 
added. 

(ii)  Apply  protective  treatment  in  the  areas 
of  the  new  drain  holes  in  the  left-  and  right- 
hand  elevators  in  accordance  with  the  service 
bulletin. 

(iii)  Perform  a  visual  inspection  to 
determine  if  all  of  the  seams  on  the  elevator 
are  sealed  as  specified  in  Drawing  No.  5  of 
the  service  bulletin.  Accomplish  the 
inspection  in  accordance  with  the  service 
bulletin. 

(A)  If  all  the  seams  of  the  elevators  are 
sealed,  as  specified  in  Drawing  No.  5  of  the 
service  bulletin,  no  further  action  is  required 
by  this  paragraph. 

(B)  If  any  seam  is  not  sealed,  as  specified 
in  Drawing  No.  5  of  the  service  bulletin,  prior 
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to  further  flight,  seal  the  seam  in  accordance 
with  the  procedures  specified  in  the  service 
bulletin.  Only  Thiokol  sealant  PR-1431  Type 
1,  PR-1431  Type  2,  PR-1431-T.  PR-1431- 
T6.  FR-1422B-2NA,  or  PR-1422B-4NA  shall 
be  used  to  seal  the  seam. 

(2)  For  airplanes  on  which  Modification 
HCM00912A  has  been  accomplished:  At  the 
positions  shown  in  Drawing  No.  4  of  the 
service  bulletin,  plug  (blank  ofO  the  drain 
holes  with  a  gronunet,  fill  the  inside  of  each 
grommet  with  sealant,  and  insert  it  into  the 
drain  hole  to  be  plugged,  in  accordance  with 
the  procedures  specified  in  the  service 
bulletin.  Only  Thiokol  sealant  PR-1431  Type 
1.  PR-1431  Type  2,  PR-1431-T,  PR-1431- 
T6.  PR-1422B-2NA  or  PR-1422B-4NA  shall 
be  used  to  fill  the  inside  of  each  grommet 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  any  elevator  on  any 
airplane  affected  by  this  AD  imless  that 
elevator  has  been  modified  in  accordance 
with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Service  Bulletin 
SB.55-13-01490B,  dated  July  7, 1995,  where 
specified.  This  incoqxjration  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Holding,  Inc.,  Avro 
International  Aerospace  Division,  P.O.  Box 
16039,  Dulles  International  Airport, 
Washington  DC  20041-6039.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
September  12. 1995. 

Issued  in  Renton,  Washington,  on  August 
15. 1995. 

Durril  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  95-20629  Filed  8-25-«5;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-Nlil-13»^D;  AiiMndmant 
3»-0344;  AO  96-17-1^ 

Airworthiness  Directives;  Bomt»rdier 
Modei  CL-600-1A11  (CL-600).  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A  and  -^R)  Series  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-1A11,  CL-600-2A12,  and  CL- 
600-2B16  series  airplanes.  This  action 
requires  functional  testing  of  the  brake 
of  the  horizontal  stabilizer  trim  acttiator 
(HSTA);  and  exercising  the  pitch  trim 
system,  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM), 
operational  testing  of  the  HSTA,  and 
replacing  the  HSTA  or  horizontal 
stabilizer  trim  control  unit,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  overspeed  annunciation  of  the  pitch 
trim  due  to  slippage  of  the  no-back 
device  on  the  HSTA.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  uncommanded  movement  of  the 
HSTA  due  to  failure  of  the  no-back 
device  on  the  HSTA  to  operate  properly; 
this  condition  could  adversely  affect  the 
controllability  of  the  airplane. 
DATES:  Effective  September  12, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12, 1995. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  27, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-4MM- 
139-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc..  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre- 
ville,  Quebec  H3C  3G9.  Canada.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Ehrectorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 


FOR  FURTHER  INFORMATKM  CONTACT: 
Peter  Cimeo,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANB- 
173,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516)  568-2716. 

SUPPLEMENTARY  INFORMATWN:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  0^-600-1  All  (CL- 
600).  CL-600-2A12  (CL-601).  and  CL- 
60O-2B16  (CL-601-3A  and  -3R)  series 
airplanes.  Transport  Canada  Aviation 
advises  that  it  has  received  reports  of 
overspeed  annunciation  of  the  pitch 
trim.  Each  time  such  anntmdation 
occtured,  the  horizontal  stabilizer  trim 
actuator  (HSTA)  mechanical  brake 
prevented  uncommanded  movement  of 
the  HSTA,  i.e.,  HSTA  runaway. 
Investigation  has  revealed  that  the 
reported  overspeed  annunciation  of  the 
pitch  trim  may  be  attributed  to  slippage 
of  the  no-back  device  on  the  HSTA. 
Further  investigation  revealed  that  the 
no-back  device  on  the  HSTA  failed  to 
operate  properly  at  low  temperatures, 
but  operated  properly  at  ambient 
temperatures  above  zero  degrees 
centigrade.  This  condition,  if  not 
corrected,  could  result  in 
uncommanded  movement  of  the  HSTA, 
which  could  adversely  affect  the 
controllability  of  the  airplane. 

Bombardier  has  issued  Alert  Service 
Bulletins  A60O-0645  (for  Model  CL- 
600-1  All  series  airplanes),  and  A601- 
0443  (for  Model  CL-600-2A12  and  Cl^ 
600-2B16  series  airplanes),  both  dated 
January  ll,  1995,  which  describe 
procedures  for  an  operational  test  of  the 
HSTA  brake,  and  replacement  of  the 
HSTA  or  horizontal  stabilizer  trim 
control  imit  (HSTCU)  with  a  serviceable 
unit.  Transport  Canada  Aviation 
approved  these  service  bvdletins  and 
issued  Canadian  airworthiness  directive 
CF-95-02.  dated  February  28, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
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reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  forx>peration  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  imcommanded  movement  of  the 
HSTA.  This  AD  requires  repetitive 
functional  testing  of  the  HSTA  brake  for 
all  airplanes.  If  certain  conditions  are 
found  to  exist  diuing  the  functional 
tests,  this  AD  also  requires  exercising  of 
the  pitch  trim  system,  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM).  operational  testing  of  the  HSTA, 
and  replacing  the  HSTA  or  HSTCU  with 
a  serviceable  unit.  Accomplishment  of 
the  replacement  terminates  the 
requirement  to  exercise  the  pitch  trim 
system  and  revise  the  AFM. 

Operational  testing  of  the  HSTA  and 
replacement  of  the  HSTA  or  HSTCU  are 
required  to  be  accomplished  in 
accordance  with  the  applicable  alert 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  aii^lanes  that  are  identified  in  the 
apphcability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
afiacted  area  in  such  a  way  as  to  afiect 
compliance  with  the  AD,  the  owner  or 
operator  is  reqiiired  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  tkis  rule  to  clarify  this 
long-standing  requirement 

Smce  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiactive  in  less  than  30  days. 

Caammits  Invitsd 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safiaty  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


argtunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  die  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcafd  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-139-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergmcy  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  undw  Exeoitive 
Order  12866.  It  has  been  detennined 
further  that  this  action  involves  an 
emergency  regiUation  under  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR 11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Inccnporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C.  106(g),  40101, 40113. 
44701. 

§39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•5-17-14    Bombardier,  Inc.  (Formerly 

Caoadair):  Amendment  39-9344.  Docket 
95-NM-139-AD. 
ApplicabUity:  Model  CL-600-1A11  (CL- 
600}  series  airplanes  having  serial  numbers 
1004  through  1065  inclusive;  Model  CL-600- 
2A12  (CLr^Ol)  series  airplanes  having  serial 
numbers  3001  through  3066  inclusive;  and 
Model  CL-600-2B16  (CL-601-3A  and  -3R) 
series  airplanes  having  serial  numbers  5001 
through  5137  inclusive,  and  5139  through 
5299  iadusive;  certificated  in  any  category. 
Nete  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aiiiiiuies  that  have  been  modified,  altered,  or 
repaired  so  tiiat  the  performance  of  the 
raquiraments  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
raquest  approval  from  the  FAA.  This 
aiq»o«al  may  address  either  no  action,  if  the 
ciunnt  CQi^guration  eliminates  the  unsafe 
condition;  or  difiisrant  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
nsMsiment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  omdition 
addnaaed  by  this  AD  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  horizontal  stabilizer  trim  actuator 
(HSTA),  accomplish  the  following: 

(a)  Within  20  hours  time-in-service  after 
the  effective  date  of  this  AD.  perform  the 
following  "Functional  Test  Procedures  of  the 
HSTA  Brake": 

(1)  Press  the  CHAN  1  INOP/CHAN  2  INOP 
switch/light  and  then  the  OVSP/CHNG 
CHAN  switch/light  on  the  center  pedestal 
control  panel. 
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(2)  Set  and  hold  the  pitch  trim  switch  on 
the  pilot's  control  wheel  imtil  the  stabilizer 
is  in  full  NOSE  UP  position. 

(3)  Set  and  hold  the  pitch  trim  switch  on 
the  pilot's  control  wheel  to  NOSE  DOWN 
position  and,  while  the  stabilizer  is  moving, 
press  the  PITCH  TRIM  DISC  switch  on  the 
pilot's  control  wheel  when  the  needle    -^  the 
stabilizer  trim  position  indicator  reaches  the 
first  marking  of  the  take-off  configuration 
green  band.  Verify  that  both  CHAN  INOP 
lights  are  on. 

(4)  Verify  that  the  stabilizer  over-travel  is 
less  than  one  degree,  as  read  on  the  stabilizer 
trim  position  indicator  on  the  center 
instrument  panel. 

Note  2:  One  increment  on  the  stabilizer 
trim  position  indicator  is  equal  to  one  degree 
of  stabilizer  travel. 

(i)  If  the  stabilizer  over-travel  is  less  than 
or  equal  to  one  degree,  the  pitch  trim  brake 
performance  meets  the  ground  performance 
requirements  and  is  considered  serviceable. 

(ii)  If  the  sUbilizer  over-travel  is  more  than 
ona  degree,  dispatch  is  prohibited.  Correction 
is  required  prior  to  further  flight.  In 
accordance  with  Bombardier  Alert  Service 
Bulletin  A60O-0645,  dated  January  11, 1995 
(for  Model  CLr-600-lAll  series  airplanes),  or 
A601-O443,  dated  January  11. 1995  (for 
Model  CL-«»-2A12  and  CLr«00-2B16 
series  airplanes),  as  applicable. 

(b)  For  airplanes  on  which  the  stabilizer 
over-travel  is  shown  to  be  equal  to  or  less 
than  1  degree  during  the  functional  test 
required  by  paragraph  (a)  of  this  AD,  and  no 
overspeed  annunciation  has  been  reported 
previously,  repeat  the  functional  test 
thereafter  at  intervals  not  to  exceed  100  hours 
time-in-service. 

(c)  For  airplanes  on  which  the  stabilizer 
over-travel  is  shown  to  be  equal  to  or  less 
than  1  degree  during  the  functional  test 
required  by  paragraph  (a)  of  this  AD,  and 
overspeed  annunciation  has  been  reported 
previously,  accomplish  paragraphs  (c)(1), 
(cK2),  (c)(3),  and  (c)(4)  of  this  AD. 

(1)  Prior  to  each  flight,  exercise  the  pitch 
trim  system  by  accomplishing  the  following: 
"Command  full  NOSE  DOWN,  then  full 
NOSE  UP  and  re-position." 

(2)  Prior  to  further  flight  foUovring 
accomplishment  of  the  functional  test 
required  by  paragraph  (a)  of  this  AD,  revise 
the  Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"1.  Do  not  engage  autopilot  at  an  altitude 
below  1,000  feet  AGL. 

"2.  Monitor  8  CH  aimimciator  for  FLT 
C30NT  light 

"3.  Maximum  flap  setting  to  be  used  Is 
Flap  20  degrees." 

(3)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  an 
operational  test  to  identify  the  unserviceable 
HSTA  or  horizontal  stabilizer  trim  control 
unit  (HSTCU)  and  replace  it  with  a 
serviceable  unit,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A600- 
0645,  dated  January  11, 1995  (for  Model  CL- 
600-lAll  series  airplanes),  or  A601-0443, 
dated  January  11, 1995  (for  Model  CL-60O- 


2A12  and  CL-600-2B16  series  airplanes),  as 
applicable.  Replacement  of  the  unserviceable 
unit  with  a  serviceable  unit  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (cMD  and  (c)(2)  of  this  AD. 
Following  such  replacement,  exercise  of  the 
pitch  trim  system  may  be  discontinued  and 
the  limitation  may  be  removed  from  the 
AFM. 

(4)  Thereafter  at  intervals  not  to  exceed  100 
hours  time-in-service  repeat  the  functional 
test  of  the  HSTA  brake  as  specified  in 
paragraph  (a)  of  this  AD. 

(d)  For  airplanes  on  which  the  stabilizer 
over-travel  is  shown  to  be  more  than  1  degree 
during  the  functional  test  required  by 
paragraph  (a)  of  this  AD.  accomplish  the 
requirements  of  paragraphs  (d)(1)  and  (d)(2) 
of  this  AD. 

(1)  Prior  to  further  flight,  perform  an 
operational  test  to  identify  the  unserviceable 
HSTA  or  HSTCU  and  replace  it  with  a 
serviceable  vmit,  prior  to  further  flight,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A6OO-0645,  dated  January  11, 1995 
(for  Model  CL-600-1A11  series  airplanes),  or 
A601-0443,  dated  January  11. 1995  (for 
Model  CL-600-2A12  and  CL-600-2B16 
series  airplanes),  as  applicable. 

(2)  Thereafter  at  intervals  not  to  exceed  100 
hours  time-in-service  repeat  the  functional 
test  of  the  HSTA  brake  as  specified  in 
paragraph  (a)  in  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  operational  test  and  replacement 
shall  be  done  in  accordance  with  Bombardier 
Alert  Service  Bulletin  A60O-O645,  dated 
January  11, 1995,  or  Bombardier  Alert 
Service  Bulletin  A601-0443,  dated  January 
11, 1995,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFTt  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centreville,  Quebec  H3C  3G9.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  becomes  effective  on 
September  12, 1995. 


Issued  in  Renton,  Washington,  on  August 
15, 1995. 
Darrell  M.  Padflcson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  95-20632  Filed  8-25-95;  8:45  am) 
MLUNQ  COM  4tie-1»4) 


14CFRPai139 

[Doctet  No.  •♦-CE-36-AD;  Am«idm«tt  39- 
9349:  AD  96-1S-011 

Airworthiness  Directives:  SeheltM 
Fhigzeugbau  QmbH  SF34  and  SF34B 
QHders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Scheibe  Flugzeugbau  GmbH 
SF34  and  SF34B  glider^.  This  action 
requires  adding  armature  (supportive 
covering)  to  both  wings,  modifying  the 
root  rib  of  the  left  wing  and 
incorporating  changes  and  operating 
limitations  to  the  flight  manual.  Failure 
of  the  left  wing  root  rib  on  one  of  the 
affected  gliders  while  in  flight  prompted 
this  action.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
failure  of  the  wing,  which  could  result 
in  loss  of  control  of  the  glider. 
DATES:  Effective  October  16, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Scheibe  Flugzeugbau  GmbH.  August 
Pfaltz — Strasse  23,  Dachau,  Germany. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  94-CE-35-AD,  Room 
1558, 601  E.  12th  Stiwt,  Kansas  Qty, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Herman  C.  Belderok,  Project  Officer. 
Gliders,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  Wahiut,  sviite  900,  Kansas  Qty, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Scheibe  Flugzeugbau  GmbH  SF34  and 
SF34B  gliders  was  published  in  the 


44422 


Federal  Register  /  Vol.  60.  No.  166  /  Monday.  August  28,  1995  /  Rules  and  Regulations 


Federal  Register  on  March  30, 1995  (60 
FR 16398).  The  action  proposed  to 
require  adding  annature  (supportive 
covering)  to  both  wings,  modifying  the 
root  rib  of  the  left  wing,  and 
incorporating  changes  and  operating 
limitations  to  the  flight  manual. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Scheibe 
Technical  Note  (TN)  No.  336-2,  dated 
March  10. 1989. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  had 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
projposed. 

Tne  FAA  estimates  that  2  gliders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
workhours  per  glider  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $50  per  glider. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,500  ($1,250  per 
glider).  This  figure  is  based  upon  the 
assiunption  that  no  affected  owner/ 
operator  of  the  affected  gliders  has 
incorporated  the  proposed  modification. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979),  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  by  contaci.ng  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOnESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AHdiMitjr:  U.S.Q  106(g);  40101. 40113, 
44701. 

S  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-18-01    Sdwibe  Fhigzeugbau  Gmbh: 

Amendment  39-9349;  Docket  No.  94- 
CE-35-AD. 

Applicability:  Models  SF34  and  SF34B 
gliders  (serial  numbers  5102  through  5131), 
certificated  in  any  category. 

Note  t:  Tlii»  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiremente  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  diffisrent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  glider  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  50 
hours  time  in  service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  fotigue  failure  of  the  wing, 
which  could  result  in  loss  of  control  of  the 
glider,  accomplish  the  following: 

(a)  Add  armature  (supportive  covering)  to 
both  wings  in  accordance  with  the  job 
instructions  section  of  Scheibe  Technical 
Note  (TN)  No.  336-2.  dated  March  10, 1989. 

(b)  Modify  the  root  rib  of  the  left  wing  in 
accordance  with  the  job  instructions  section 
of  Scheibe  TN  No.  336-2.  dated  March  10 
1989. 

(c)  Accomplish  the  fiDllowing  flight  manual 
changes: 


(1)  Replaces  pages  1  and  13  of  the  flight 
manual  with  revised  pages  1  and  13  included 
with  Scheibe  TN  No.  33&-2,  dated  March  10 
1989. 

(2)  Replace  pages  1  and  11  in  the 
Instructions  for  Continued  Airworthiness 
with  the  revised  pages  1  and  11  included 
with  Scheibe  TN  No.  336-2,  dated  March  10 
1989. 

(3)  In  page  8  of  the  flight  manual,  add  l 
kg  to  the  current  empty  weight  of  the  glider 
and  deduct  1  kg  from  the  current  mayimimi 
load  as  specified  in  paragraph  3  of  the 
Instructions  section  of  Scheibe  TN  No.  336- 
2,  dated  March  10, 1989. 

(4)  Remove  existing  operating  limitations 
and  incorporate  new  operating  limitations 
into  the  Limitations  section  of  the  flight 
manual  as  specified  in  paragraph  4  of  the 
Instructions  section  of  Scheibe  TN  No.  336- 
2,  dated  March  10. 1989. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety,  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  FAA,  1201  Wahiut,  suite  900. 
Kansas  City,  Missouri  64106. 

The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fix)m  the  Small  Airplane 
Directorate. 

(f)  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Scheibe 
Technical  Note  336-2,  dated  March  10, 1989. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Scheibe  Flugzeugbau  GmbH.  August 
Pfaltz— Strasse  23,  Dachau.  Germany.  Copies 
may  be  inspected  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  7th 
Floor,  suite  700.  Washington.  DC. 

(g)  This  amendment  (39-9349)  becomes 
effective  on  October  16, 1995. 

Issued  in  Kansas  City,  f^issouri,  on  August 
16, 1995. 

Gerald  W.  Pierce. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  9S-20804  Filed  8-25-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-CE-32-AD;  Amendment  3»r 
933«;AD9S-17-0e| 

Airworthiness  Directiv«s;  Stamme 
GmbH  S10  Qlldsrs 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Stemme  GmbH  (Stemme)  SlO 
gliders.  This  action  requires  modifying 
the  rudder  control  cable  system. 
Rupture  of  a  tumbuclde  eye  bolt  in  the 
rudder  control  cable  system  on  one  of 
the  affected  glidere  prompted  this 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  rudder  control 
cable  system  failure  caused  by  rupture 
of  the  tiunbuckle  eye  bolt,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  rudder  control  and  eventual  loss 
of  control  of  the  glider. 
DATES:  Effective  October  10, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Stemme  GmbH  &  Co.  KG,  Flugplatz 
Gebaude  47,  D-15344  Staussberg, 
Germany.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Admimstration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  94-CE-32-AD. 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Herman  C.  Belderok,  Project  Officer. 
Gliders.  Small  Airplane  Directorate. 
Aircraft  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  Qty. 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Stemme  SlO  gliders  was  published  in 
the  Federal  Register  on  March  30, 1995 
(60  FR  16395).  The  proposal  would 
require  modifying  the  rudder  control 
cable  system  in  accordance  with 
Stemme  Service  Bulletin  (SB)  A31-10- 
018  (pages  4-6),  dated  June  3, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 


After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

llie  FAA  estimates  that  3  gliders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
workouts  per  glider  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $60  per  gUder. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operatore  is 
estimated  to  be  $900  ($300  per  glider). 
This  figure  is  based  upon  the 
assumption  that  no  affected  owner/ 
operator  of  the  affected  glidere  has 
accomplished  the  proposed 
modification. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaltiation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  popy 
of  if  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Ai^Mfity:  49  U.S.C.  106(g].  40101.  40113. 
44701. 

$39.13    [Amwtdod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

9S-17-08.    Stamme  GmbH:  Amendment  39- 
9338;  Docket  No.  94-CE-32-AD. 
Applicability:  Model  SlO  Gliders  (serial 
numbers  10-03  through  10-58).  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  use'the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  glider  from  the 
applicability  of  this  AD. 

Compliance:  Required  upon  the 
accumulation  of  150  hours  time-in-service 
(TIS)  or  within  the  next  20  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished. 
To  prevent  rudder  control  cable  system 
&ilure  caused  by  rupture  of  the  tiimbuckle 
eye  bolt,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  rudder 
control,  accomplish  the  following: 

(a)  Modify  the  rudder  control  cable  system 
in  accordance  with  the  instrections  in 
Stemme  Service  Bulletin  A31-10-018  (pages 
4-6),  dated  )une  3,  1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900. 
Kansas  City.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 
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(d)  The  modifications  required  by  this  AD 
abail  be  done  in  accordance  with  Stemme 
Service  Bulletin  A31-10-018  (pages  4-6). 
dated  June  3, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Stemme  GmbH  ft  Co.  KG, 
Flugplatz  Gebaude  47.  D-15344  Staussbeig, 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558, 601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW..  7th  Floor,  suite  700, 
Washington,  DC 

(f)  This  amendment  (39-9338)  becomes 
elective  on  October  10, 1995. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
10, 1995. 

Gerald  W.  Piertx, 

Acting  Manager.  SmaU  Airplane  Dinctoiate, 

Aircraft  Certification  Service. 

[FR  Doc  95-20276  FUed  8-25-05;  8:45  am] 

aiLUNQ  COOE  4910-13-H 


Coast  Guard 
33  CFR  Part  100 

[CQD  0»-«6-006] 

Special  Local  Ragulations;  Qreet 
Lakes  Annual  Marine  Events 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  revising 
its  list  of  annual  marine  events  which 
occur  within  the  Ninth  Coast  Guard 
District.  Publication  of  this  list  in  part 
100  of  the  Code  of  Federal  Regulations 
will  establish  permanent  special  local 
regulations  for  marine  events  within  the 
Ninth  Coast  Guard  District  which  recur 
on  an  anntial  basis  and  which  have  been 
determined  by  the  District  Commander 
to  require  the  issuance  of  special  local 
regulations.  This  action  is  being  taken  to 
ensure  the  safety  of  life,  limb  and 
property  during  each  event,  while 
avoiding  the  necessity  of  publishing  a 
separate  temporary  regulation  each  year 
for  each  event.  The  list  reflects  the 
approximate  dates  and  locations  of  each 
annual  marine  event. 

EFFECTIVE  DATE:  This  regulation  is 
effective  September  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch.  1240 
East  Ninth  Street,  Qeveland,  Ohio, 
44199-2060,  (216)  522-3990. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Infbnnation 

The  drafters  of  these  regulations  are 
Lieutenant  Junior  Grade  Byron  D. 
Willeford.  Ninth  Coast  Guard  District, 
project  officer.  Aids  to  Navigation  and 
Waterway  Management  Branch  and 
Lieutenant  Charles  D.  Dahill,  Ninth 
Coast  Guard  District,  project  attorney. 
Legal  Office. 

Regulatory  History 

On  June  21. 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Special  Local 
Regulations;  Great  Lakes  Annual  Marine 
Events  in  the  Federal  Register  (60  FR 
32288).  The  deadline  for  the  submission 
of  comments  was  August  7, 1995.  The 
Coast  Guard  received  no  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Commander  Ninth  Coast 
Guard  District  has  decided  to  publish 
the  final  rule  as  proposed. 

Background  and  Purpose 

This  rulemaking  updates  an  existing 
list  of  anticipated  annual  events.  Each 
year  various  public  and  private 
organizations  sponsor  marine  events  on 
the  navigable  waters  of  the  United 
States  within  the  Ninth  Coast  Guard 
District.  These  events  include  slow 
moving  boat  parades,  sailboat  races, 
high  speed  hydroplane  races,  fireworks 
displays,  and  other  water  related  events. 
The  listed  events  are  held  in 
approximately  the  same  location  during 
the  same  general  period  of  time  each 
year.  Exact  times  and  dates  will  be 
published  in  the  Local  Notice  to 
Mariners  instead  of  being  published  in 
this  final  rule.  This  will  streamline  the 
marine  event  process  for  those  regattas 
and  marine  events  that  have  very  httle 
annual  variation  and  will  significantly 
reduce  the  Coast  Guard's  administrative 
burden  for  managing  these  type  events 
with  no  reduction  In  services  to  the 
maritime  community.  The  natiue  of 
each  event  is  such  that  special  local 
regulations  are  deemed  necessary  to 
ensure  the  safety  of  life,  limb,  and 
property  on  and  adjacent  to  navigable 
waters  during  the  events.  Group 
Commanders  have  consulted  and  will 
continue  to  considt  with  parties 
potentially  affected  by  any  significant 
changes  to  the  nature,  date,  time,  and 
location  proposed  by  an  event  sponsor 
for  any  of  the  events  covered  in  this 
rule. 

Table  1  gives  the  approximate  dates, 
times,  and  locations  for  the  annual 
events  listed.  Each  year,  one  or  more 
Local  Notice  to  Mariners  will  be 
published  giving  the  exact  dates,  times. 


and  locations  for  the  annual  events.  It 
should  be  noted  that  Table  1  in  the 
regulation  is  not  a  complete  list  of  all 
marine  events  that  will  ocoir  in  the 

Ninth  Coast  Guard  District.  It  does  not 
include  events  which  the  District 
Commander  has  determined  do  not 
require  establishment  of  regulations  for 
the  safety  of  life,  limb,  and  property  on 
or  adjacent  to  navigable  waters.  It  also 
does  not  include  nonannual  events  or 
events  which  have  not  been  scheduled 
in  time  for  this  publication. 
Federaliam  Implications 

This  action  has  been  anal5^ed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  FederaHsm  Assessment. 
EnTironment 

The  Coast  Guard  is  simply  revising  its 
list  of  annual  marine  events.  The  listing 
itself  will  not  affect  the  environment. 
Upon  receipt  of  applications,  the  Coast 
Guard  wrill  conduct  an  environmental 
analysis  for  each  event  in  accordance 
with  section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B. 
and  the  Coast  Guard  Notice  of  final 
agency  procedures  and  policy  for 
categorical  exclusions  found  at  59  FR 
38654  Ouly  29. 1994). 

Econ(»nic  Assessment  and  Certification 

These  regulations  are  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  do  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  They  have  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  They  are  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1 1040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  these 
regulations  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  oflnfoimation 

These  regulations  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  100  of 
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Title  33.  Code  of  Federal  Regulations,  as 
follows: 

PART  100-(AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CPR  100.35. 

2.  Section  100.901  is  amended  by 
revising  Table  1  to  read  as  follows: 

%  lOaMI    Great  Lakes  Annual  Marine 
Ewsnts. 


Table  1 

Group  Buffalo.  NY 

Fireworks  by  Grucd 
Sponsor:  New  York  Power  Authority 
Date:  Last  Weekend  of  July 
Location:  Lake  Ontario,  Wright's 
Landing/Oswego  Harbor,  NY  within 
an  800-foot  radius  of  the  fireworks 
launching  .platform  located  in 
^proximate  position  43°28'10"  N 
076''31'04"  W.  (NAD  83). 
Flagship  International  Kilo  Speed 
Challmge 
SfKHMor:  PPBsque  Isle  Powerboat 

Racang  Association 
Date:  3rd  or  4th  weekend  of  June 
Location:  That  portion  of  Lake  Erie, 
Presque  Isle  Bay,  south  of  a  line 
drawn  from  42''08'54"  N, 
080"05'42"  W;  to  42'*07'  N  080«'21' 
W  will  be  a  jegulated  area.  That 
fiottiaa  of  Lake  Erie,  Presque  Isle 
Bay,  north  of  a  line  drawn  from 
42*t)e'54"  N  080"05'42"  W;  to 
42«W7'  N  0e6'*21'  W  (NAD  83)  will 
be  a  "caution  area".  All  vessels 
tnasiting  tbe  caution  area  will  be 
operated  «t  bare  steerageway . 
keeping  Ate  vessel's  wake  at  a 
mintmwm,  and  will  exercise  a  high 
degsee  of  caution  in  the  area.  The 
bay  mtrance  will  not  be  affected. 
Tli^aii^  Intecnational  OfEshore 
CheHenge 
Sponsor:  Preque  Isle  Powerboat 

RaeiBg  Associatian 
Date:  3tdat«Ai  weekend  of  Jime 
lAcation:  That  portion  of  Lake  Erie. 
Piesque  Isle  Bay.  Entrance  Channel. 
and  the  enclosed  area  from  Erie 
Harbor  Pier  Head  Ught  (LLNR 
3430)  northeast  to  42"'12'48"  N 
079»57'24"  W  (NAD  83).  thence 
soudi  to  shore  just  east  of  Shades 
Beach. 
Friendship  Festival  Airshow 
Sponsor:  Friendship  Festival 
Date:  4th  of  July  holiday 
Location:  That  portion  of  the  Niagara 
River  and  Buffalo  Harbor  from: 


Latitude 
A2'5*A'  N 

42''54.4'  N 


42''52.9'  N 
42-52.5'  N 
42''52.7'  N 
42''52.8'  N 
42»53.1'  N 
42»53.2'  N 
42"'53.3'  N 


Longitude 
078*54.1'  W,  thence 

to 
078'54.4'  W,  thence 

along  the  Inter- 
national Border  to 
078''54.9'  W,  thence 

to 
078"54.3'  W,  thence 

to 
078*53.9'  W,  thence 

to 
078"'53.8'  W,  thence 

to 
078"53.6'  W,  thence 

to 
078*53.6'  W,  thence 

to 
078*53.7'  W,  thence 

along  the 

breakwall  to 
078*54.1'  W. 


42*54.4'  N 
(NAD  83). 

Geneva  Offshore  Grand  Prix 
SpcHisor  Great  Lakes  Offishore 

Powerboat  Racing  Association 
Date:  3rd  or  4th  weekend  of  May 
Location:  "That  portion  of  Lake  Erie 
frvAn: 
Latitude  Longitude 

41*51.5'  N  080*58.2'  W,  thence 

to 
41*52.4'  N  080*53.4'  W,  thence 

to 
41053'  N  080*53.4'  W,  thence 

to 
41*52.2'  N  080*58.2'  W,  thence 

to 
41*51.5' S  080*58.2' W. 

(NAD  83). 

Sodus  Bay  4tfi  of  ^dy  Pirewoiks 
S^poosor:  Sodus  Bay  Historical  Society 
Dale:  4di  of  Jufy  holiday 
Location:  Ldce  Ontario,  within  a  500 
foot  mdiue  arouiMl  a  barge  anchored 
m  ^pnMQOtate  poftition  43*15.73'  N 
076"56.23'  W  tfJAD  83).  in  Sodus 

TaUriiq>&ie 
Sponsor:  Erie  Maritime  Programs,  Inc. 
Date:  1st  or  2nd  weekend  of  July 
Location:  That  portion  of  Lake  Erie. 
Piesque  Isle  Bay  Entrance  Channel 
aad  Presque  Isle  Bay  from: 
Latibide  Longitude 

42*1^  N  080*03'  W,  thence  to 

42*08.1'  N  080*07'  W,  thence  to 

42°07.«'  N  oeon)6.8'  W,  thence 

east  along  the 
shoreline  and 
structures  to: 
42*09.2'  N  080*02.6'  W,  thence 

to 

42*10'  N  oaoros'  w. 

(NAD  83). 

Thomas  Graves  Memorial  Fireworks 

Display 
Sponsor:  Port  Bay  hnprovement 

Association 


Date:  Ist  or  2nd  weekend  of  July 
Location:  That  portion  of  Lake 
Ontario.  Port  Bay  Harbor,  NY 
within  a  500  foot  radius 
surrounding  a  barge  anchored  in 
approximate  position  43*1 7'46"  N. 
076*50'02"  W.  (NAD  83). 
Thunder  Island  Offshore  Challenge 
Sponsor:  Thimder  on  the  Water  Inc. 
Date:  3rd  or  4th  weekend  of  June 
Location:  That  portion  of  Lake 
Ontario,  Oswego  Harbor  from  the 
West  Pier  Head  Ught  (LLNR  2080) 
north  to: 
Latitude  Longitude 

43*29'02"  N  076*3204"  W, 

thence  to 
43*26'18"  N  076*39'30"  W. 

thence  to 
43*24'55"  N  076*37'45"  W, 

thence  along  the 
shoreline  to  the 
West  Pier  Head 
Light  (LLNR  2080). 
(NAD  83). 

We  Love  Erie  Days  Fireworks 
Sponsor:  We  Love  Erie  Days  Festival. 

Inc. 
Date:  3rd  weekend  of  August 
Location:  That  portion  of  Lake  Erie. 
Erie  Harbor,  within  a  900  foot 
radius,  surrounding  the  Erie  Sand 
and  Ckavel  Pier,  located  in  position 
42'08'16"  N  080°05'40"  W.  (NAD 
83). 

Group  Detroit,  MI 
Bay  City  Fiieworics  Display 
^x>n8or:&iy  City  Fraternal  Order  of 

Police,  Lodge  103 
Date:  4th  of  July  holiday 
Location:  Saginaw  River,  from  the 
Veterans  Memorial  Bridge  to 
approxioMtely  1000  yards  south  to 
the  River  Walk  Pier,  near  Bay  City, 
MI. 
Detroit  APBA  GsAd  Cup  Race 

Spcmeor:  "Spirit  of  Detroit  Association 
E)ate:  1st  or  2nd  weekend  of  June 
Location:  Detroit  River,  between  Belle 
Isle  aad  the  U.S.  shoreline,  near 
Detroit.  MI.  Bound  on  the  west  by 
die  Belle  Isle  Bridge  and  on  the  east 
by  a  north-south  line  drawn 
throu^  the  Waterworks  Intake  Crib 
Ught  (LLNR  1022). 
Buick  Watersports  Weekend 
Sponsor:  Adore  Ltd.  and  APBA 
Date:  3rd  or  4th  weekend  of  July 
Location:  That  portion  of  the  Saginaw 
River  from  the  Uberty  Bridge  on  the 
north  to  the  Veterans  Memorial 
Bridge  on  the  south,  near  Bay  Qty. 
MI. 
Cleveland  Charity  Classic 
Sponsor:  Lake  Erie  Offshore  Racing, 

Ud. 
Date:  3rd  or  4th  weekend  of  July 


44426 


Federal  Register  /  Vol.  60.  No.  166  /  Monday,  August  28.  1995  /  Rules  and  ReguhUons 


Location:  That  portion  of  Lake  Erie, 
Qeveland  Hwbor  from  the 
Cleveland  Waterworks  Intake  Crib 
Light  (LLNR  4030)  to: 

Latitude  Longitude 

41''30.7'  N  081"43.1'  W,  (West 

Pierhead  Light, 
LLNR  4160), 
thence  along  the 
breakwater  to, 

41''30.4'  N  081''42.9'  W.  (West 

Breakwater  Light, 
LLNR  4175), 
thence  to, 

41'»3a2'  N  081''42.8'  W.  (West 

Pier  Light.  LLNR 
4185).  thence 
along  the  shoreline 
and  structures  to, 

41»32.5'  N  081»38.3'  W,  (DU- 

posal  Light  B. ' 
LLNR  4045), 
thence  to, 
41*33'  N  081»45'  W,  (Qeve- 

land  Waterworks 
hitake  Crib  Light 
LLNR  4030).  (NAD 
83). 

Cleveland  National  Air  Show 
Sponsor  Cleveland  National  Air 


41'»32.5'  N 


Show 

Date:  Labor  Day  Weekend 
Location:  That  portion  of  Lake  Erie 
and  Cleveland  Harbor  (near  Burke 
Lakefront  Airport)  bom  shore 
position  41»31'52"  N  081»39'17.5" 
W.  northwest  to  41''32'19"  N 
081»39'42.3"  W,  then  southwest  to 
the  East  Pierhead  Light  (LLNR 
4075),  thence  southeast  on  a  bearing 
of  145  degrees  true  to  shore.  (NAD 
83). 

Cleveland  OfEshore  Grand  Prix 
Sponsor:  Great  Lakes  OfEshore 

Powerboat  Racing  Association 
Date:  1st  or  2nd  weekend  of  August 
Location:  That  portion  of  Lake  Erie, 
Cleveland  Harbor  from  the 
Cleveland  Waterwoiks  Intake  Crib 
Light  (LLNR  4030)  to: 
Latitude  Longitude 

41"'30.7'  N  081''43.1'  W.  (West 

Pieihead  Light, 
LLNR  4160). 
thence  along  the 
breakwater  to, 
41"30.4'  N  081°42.9'  W,  (West 

Breakwater  Light, 
LLNR  4175). 
thence  to. 
41*30.2'  N  081-42.8'  W,  (West 

Pier  Ught.  LLNR 
4185).  thence 
along  the  shoreline 
and  structures  to. 


41*33'  N 


081*38.3'  W.  (Dis- 
posal Light  B. 
LLNR  4045), 
thence  to, 

081*45'  W.  (Qeve- 
land  Waterworks 
Intake  Crib  Light 
LLNR  4030)  (NAD 
83). 

Flatsfest 
Sponsor  Flats  Riverfest  Corporation 
Date:  3rd  or  4th  weekend  of  July 
Location:  Cuyahoga  River,  Conrail 
Railroad  Bridge  at  Mile  0.8  above 
the  mouth  of  the  river  to  the  Eagle 
Avenue  Bridge,  near  Cleveland,  OH. 
International  Bay  Qty  River  Roar 
Sponsor:  Bay  Qty  River  Roar,  Inc. 
Date:  3rd  or  4th  weekend  of  Jime 
Location:  That  portion  of  the  Saginaw 
River  from  the  Liberty  Bridge  on  the 
north  to  the  Veterans  Memorial 
Bridge  on  the  south,  near  Bay  Qtv 
MI  '      ' 

Ihtemational  Freedom  Festival 

Fireworks 
Sponsor  Detroit  Renaissance 

Foimdation 
Date:  3rd  or  4th  week  of  Jtme 
Location:  The  Detroit  River  between 

083*03'  W  (Cobo  Hall)  and 

083*or27"  W  (NAD  83)  (Huron 

Cement).    • 

International  Freedom  Festival  Tug 
Across  the  River 
Sponsor  Detroit  Renaissance 

Foundation 
Date:  3rd  or  4th  week  of  June 
Location:  That  portion  of  the  Detroit 
River  bounded  on  the  south  by  the 
International  Boundary,  on  the  west 
by  083*03'  W,  on  the  east  by  083*02' 
W  (NAD  83)  and  on  the  north  by  the 
U.S.  shoreline. 

Port  Clinton  Offshore  Grand  Prix 
Sponsor  Great  Lakes  Offshore 

Powerboat  Racing  Association 
Date:  Ist  or  2nd  weekend  of  July 
Location:  That  portion  of  western 
Lake  Erie: 
Latitude  Longitude 

41*31.2'  N  082*56.1'  W,  thence 

along  the  shoreline 
and  structures  to 
41*33.3'  N  082*51.3'  W.  thence 

to 
41*33.3' N      '  082*52.8' W,  thence 

to 
41*31.2'  N  082*56.1'  W. 

(NAD  83). 

Port  Huron  to  Mackinac  Island  Race 
Sponsor:  Bayview  Yacht  Club 
Date:  2nd  or  3rd  weekend  of  July 
Location:  That  portion  of  the  Black 

River,  St.  Clair  river,  and  Lower 

Lake  Huron  from: 


Latitude 
42*58.8'  N 
42*58.4'  N 


43*02.8'  N 
43*02.8'  N 


42*58.9'  N 
42*58.8'  N 
(NAD  83). 


Longitude 

082*26'  W,  to 

082*24.8'  W,  thence 
northward  along 
the  International 
Boundary  to 

082*23.8'  W,  to 

082*26.8'  W.  thence 
southward  along 
the  U.S.  shoreline 
to 

082*26'  W.  thence  to 

082'26'  W. 


Thunder  on  the  RiVer  Hydroplane  Race 
Sponsor:  Toledo  Prop  Spinners 
Date:  3rd  or  4th  weekend  of  August 
Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony 
Wayne  bridges,  near  Toledo.  OH 
Toledo  4th  of  July  Fireworks 
Sponsor  Qty  of  Toledo 
Date:  4th  of  July  holiday 
Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony 
Wayne  bridges,  near  Toledo,  OH 
Toledo  Labor  Day  Fireworks 
Sponsor:  Reams  Broadcasting 

Corporation 
Date:  Labor  Day 

Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony 
Wayne  bridges,  near  Toledo,  OH 

Group  SauJt  Ste.  Marie.  MI 
Bridgefest  Regatta 

Sponsor:  Bridgefest  Committee 

Diate:  2nd  weekend  of  Jime 

Location:  Keweenaw  Waterway,  from 
the  Houghton  Hancock  Lift  Bridge 
to  100  yards  wrest  of  the  bridge,  near 
Houghton,  MI 
Duluth  Fourth  Fest  Fireworks 

Sponsor:  Office  of  the  Mayor,  Duluth 
MN 

Date:  4th  of  July  Holiday 

Location:  That  portion  of  the  Duluth 
Harbor  Basin  Northern  Section 
bounded  on  the  south  by  a  Une 
drawn  on  a  bearing  of  087*  true 
from  the  Cargill  Pier  through 
Duluth  Basin  Lighted  Buoy  #5 
(LLNR  15905)  to  the  opposite  shore 
on  the  north  by  the  Duluth  Aerial 
Bridge.  That  portion  of  Duluth 
Harbor  Basin  Northern  Section 
within  600  yards  of  position 
46*48'47"  N  092*0610"  W.  (NAD 
83). 
July  4th  Fireworks 
Sponsor:  City  of  Sault  Ste  Marie,  MI 
Date:  4th  of  July  holiday 
Location:  That  portion  of  the  St. 
Marys  River,  Sault  Ste.  Marie,  MI 
within  a  1000  foot  radius  of  Brady 
Park,  located  on  the  south  shore  of 
the  river.  These  waters  are  enclosed 
by  the  Locks  to  the  west  and  to  the 
east  from  a  line  drawn  from  the  pier 
light  of  the  east  center  pier  to  the 
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085*38.3'  W.  to 
085*35.5'  W.  to 
085*35.8'  W  to 
085*38.5'  W.  thence 

to 
085*38.3'  W. 


U.S.  Coast  Guard  Base  to  the 
southeast. 

National  Cherry  Festival  Blue  Angels 
Air  Demonstration 
Sponsor:  National  Cherry  Festival  Inc. 
Date:  1st  week  of  July 
Location:  That  portion  of  the  Western 
arm  of  the  Grand  Traverse  Bay, 
Traverse  City,  MI,  enclosed  by 
straight  lines  connecting  the 
following  geographic  coordinates: 

Latitude  Longitude 

44*46.8'  N 

44*46.5'  N 

44*46'  N 

44*46.5'  N 

44*46.8'  N 
(NAD  83). 

Venetian  Festival  Yacht  Parade 
Sponsor:  Charlevoix  Chamber  of 

Commerce 
Date:  3rd  or  4th  weekend  of  July 
Location:  That  portion  of  the  upper 
and  lower  section  of  the  Pine  River, 
to  include  Roimd  Lake,  from: 
Latitude  Longitude 

45*19.3'  N  085*15.9'  W.  (North 

Pierhead  Light, 
LLNR  17920) 
' '  thence  to, 

45*18.9'  N  085*14.7'  W.  (Pine 

River  Light  3. 
LLNR  17945) 
thence  to, 
45*18.8'  N     .  085*14.7'  W.  (Pine 

River  Channel 
Lighted  Buoy  2, 
LLNR  17950) 
thence  to, 

45«'19'  N  085*15.9'  W.  (South 

Pierhead  Light, 
LLNR  17925) 
thence  to, 
15*19.3'  N  085*15.9'  W.  (NAD 

02). 


Bascule  Bridge  (mile  2.89). 
Tulip  Time  Fireworks  and  Water  Ski 
Show 
Sponsor:  Holland  Tulip  Time  Festival 

Inc. 
Date:  1st  weekend  of  May 
Location:  That  portion  oi  Lake 
Macatawa,  Holland  Harbor,  east  of 
a  north-south  line,  fr^m  shore  to 
shore,  at  position  oae'CS'  W.  {HAD 
83). 
Tulip  Time  Water  Ski  Show 
Sponsor:  Holland  Tulip  Time  Festival 

Inc. 
Date:  2nd  weekend  of  May 
Location:  That  portion  of  Lake 
Macatawa.  Holland  Harbor,  east  of 
a  north-south  line,  from  shore  to 
shore,  at  position  O860O8'  W.  (NAD 
83). 
Waves  of  Thunder  Offshore  Race 
Sponsor:  Michigan  Offshore 

Powerboat  Racing  Association 
Date:  3rd  weekend  of  June 
Location:  That  portion  of  Lake 
Michigan,  from  the  South  Pierhead 
Light  (LLNR  18520)  south  along  the 
shoreline  to: 


J 


rToup  Grand  Haven,  MI 

Coast  Guard  Festival  Fireworks 
Sponsor:  Grand  Haven  Coast  Guard 

Festival,  Inc. 
Date:  1st  weekend  of  August 
Location:  That  portion  of  the  Grand 
River,  Grand  Haven,  MI,  from  a 
north-south  line  drawn  from  the 
North  Pierhead  Light  Number  1 
(LLNR  18045)  on  the  north  to  the 
South  Pierhead  Entrance  Light 
(LLNR  18035)  on  the  south,  thence 
down  river  to  the  US  31  Bascule 
Bridge  (mile  2.89). 
3rand  Haven  Area  Jaycees  Annual  4th 
of  July  Fireworks  Display 
Sponsor:  Grand  Haven  Area  Jaycees 
Date:  1st  week  of  July 
Location:  That  portion  of  the  Grand 
River,  Grand  Haven,  MI  from  the 
pier  heads  (mile  0.0)  to  the  US  31 


Latitude 

Longitude 

42*19'  N 

086*19.3'  W,  thence 

42*19.5'  N 

to, 
086*19.8'  W.  thence 

to. 

42*23.9'  N 

086*18.7'  W.  thence 

to. 

42*23.9'  N 

086*17'  W. 

(NAD  83). 

West  Michigan  Offshore  Powerboat 
Challenge 
Sponsor:  Michigan  Offshore 

Powerboat  Racing  Association 
Date:  1st  or  2nd  weekend  of 

September 
Location:  That  portion  of  Lake 
Michigan  from: 
Latitude  Longitude 

43*03.4'  N  086*15.3'  W  (Grand 

Haven  South 
Pierhead  Entrance 
Li^t,  LLNR 
18965),  thence 
along  the  break- 
water and  shore- 
line to 
42*54.8'  N  086*13'  W.  thence  to, 

42*54.8'  N  086*15.7'  W.  thence 

to. 
43*03.4'  N  086*15.7'  W.  thence 

to 
43*03.4'  N  086*15.3'  W  (Grand 

Haven  South 
Pierhead  Entrance 
Li^t,  LLNR 
18965).  (NAD  83). 

Group  Milwaukee,  WI 
Chicago  Air  and  Water  Show 


Sponsor:  Chicago  Park  District 
Date:  3rd  or  4th  weekend  of  August 
Location:  That  portion  of  Lake 
Michigan  from  41''55'54"  N  at  the 
shoreline,  then  east  to  a  point  at 
41*55'54"  N  87"37'12"  W.  thence 
southeast  to  a  point  at  41''54'  N 
87*36'  W.  (NAD  83)  then  a  line 
drawn  southwestward  to  the 
northeast  comer  of  the  Central 
District  Filtration  Plant  Breakwall. 
thence  due  west  to  shore. 

Festa  Italiana 
Sponsor:  The  Italian  Community 

Center 
Date:  3rd  weekend  of  July 
Location:  The  uncharted  lagoon  or 
basin  in  Milwaukee  Harbor  north  of 
the  mouth  of  the  Milwaukee  River 
and  directly  adjacent  to  the 
Summerfest  grounds,  enclosed  by 
shore  on  the  west  and  a  "comma" 
shaped  man-made  rock  wall  on  the 
east.  The  construction  of  the  lagoon 
is  such  that  a  small  "basin"  has 
been  ta«ated  with  one  entrance 
located  at  the  northwest  end.  thus, 
there  is  no  "thru  traffic". 

Milwaukee  Summerfest 
Sponsor  Milwaukee  World  Festival. 

Inc. 
Date:  Last  week  of  Jime  through  2nd 

weekend  of  July 
Location:  The  imcharted  lagoon  or 
basin  in  Milwaukee  Harbor  north  of 
the  mouth  of  the  Milwaukee  River 
and  directly  adjacent  to  the 
Summerfest  grounds,  enclosed  by 
shore  on  the  west  and  a  "comma" 
shaped  man-made  rock  wall  on  the 
east.  The  construction  of  the  lagoon 
is  such  that  a  small  "basin"  has 
been  created  with  one  entrance 
located  at  the  northwest  end.  thus, 
there  is  no  "thru  traffic".  Four 
special  buoys  will  be  set  by  the 
sponsor  to  delineate  the  entrance  to 
the  lagoon. 
Racine  on  the  Lakefront  Airshow 
Sponsor:  Rotary  Cliib  of  Racine 
Date:  2nd  weekend  of  June 
Location:  That  portion  of  Racine 
Harbor,  Lake  Michigan  bounded  by 
the  following  comer  points: 
Southeast  Comer— 42*41.95'  N    87*45.5'  W 
Southwest  Comei— 42*41.95' N    87*47.2' W 
Northwest  Comer— 42*45.6'  N    8r46.2'  W 
Northeast  Comer— 42*45.6'  N    87*45.5'  W 
(NAD  83). 

Dated:  August  11. 1995. 
G.F.  Woolever. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
[FR  Doc.  95-21296  Filed  8-25-95;  8:45  am) 

BHJJNO  CODE  4910-14-M 
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33  CFR  Parts  100  and  165 
[COO  96-471] 

Safety  Zoom,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 


SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  April  1, 
1995  and  June  31, 1995.  which  were  not 
pubUshed  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary  local 
regulations,  security  zones,  and  safety 
zones,  which  were  of  limited  dilation 
and  for  which  timely  publication  in  the 
Federal  Register  was  not  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  April  1. 
1995  and  June  31. 1995.  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  tiiese 
temporary  regulations  may  be  examined 
at.  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Sti«et  SW., 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 


Commander  Stephen  J.  Dannody. 
Executive  Secretary,  Marine  Safety 
Council  at  (202)  267-1477  between  the 
hours  of  8  a.m.  and  3  p.m.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  nebds  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  aroimd 
a  vessel  in  motion.  Seciuity  zones  limit 
access  to  vessels,  ports,  or  waterfront 
faciUties  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assvue  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Quarterly  Report 


Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  vwthout  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  luider 
E.0. 12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1, 1995  and  June  31, 1995,  unless 
otherwise  indicated. 
Stephen  J.  Dannody. 
Acting  Commander,  U.S.  Coast  Guard, 
Executive  Secretary,  Marine  Safety  Council. 


DodtetNo. 


Charteston  95-017  

Charleston  95-025  

Hampton  Roads  95-020 .... 

Houston  95-001  

Houston  95-001A 

Jacksonville  95-01 1  

«iacksonvlle  95-013  

Jacksonville  96-026  ». 

LA/Long  Beach  95-001  

LA/Long  Beach  95-003 , 

Miami  95-009  

Miami  95-021  1 

Mot)ile  95-001  

Mobile  95-002  

Port  Arthur  95-002  ...Z. 

Port  Arthur  95-003  

Port  Arthur  95-004  

Port  Arthur  96-005  

San  Frarx:isco  Bay  95-002 
San  Francisco  Bay  95-004 

San  Juan  95-022  ...„. 

St.  Louis  95-004 

01-95-053 „ 

01-95-054  ...„ 

01-95-059 

01-95-060  

01-95-061  

01-95-070 

01-96-071  

01-«5-O8O 

01-95-081  „ 


Location 


Cooper  River,  Charleston,  SC 

Ashtey  River,  Charleston,  SC i^! 

Chesapeake  Bay,  Hampton  Roads,  VA  ....!."!!""!! 

Houston  Ship  Channel.  TX 

San  Jacinto  Rivef,  TX  ...„. 

Patrick  AFB,  FL  

St.  Johns  River,  Jacksonville,  FL  .'ZZZZZZZ 

Sisters  Creek,  Jacksonville,  FL 

San  Pedro  Bay,  CA _. 

Port  of  Long  Beach,  CA  _.. Z~."ZZZ" 

Fort  Lauderdale,  FL _..!""".""! 

U.S.  Coast  Guard  Base  Miami  Beach,  FL  ZZ.ZZ... 

Santa  Rosa  Sound,  Ft  Walton  Beach,  FL '.. 

East  Pascagoula  River,  Pascagoula,  MS  .ZZZZZ 

Port  Arthur,  TX  

Port  Arthur,  TX Z., 

Port  Arthur.  TX  ZZZZZZZ 

Gibbstown,  LA — 

Monterey  Bay,  CA  

San  Francisco  Bay,  CA 

St.  Croix.  VI ZZ'Z!Z"Z'. 

Kaskaskia  River,  M.  0.0  to  M.  22.0"!!!!!!!!™"!! 

East  River.  New  York,  NY !!!!!!!!!!!! 

Hackensack  River,  NJ  .„ !!!!!!!!!!!! 

Hudson  River,  NY ; .!!!!!!!!!!!!!!!!!!!!! 

Hudson  River,  NY ; -..!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Metedeconk  River,  Brick,  NJ !!!!!!!!!!!!!!!!!!!!!!!!! 

Upper  New  York  Bay,  NY  and  NJ !!!!!!!!! 

Long  Island  Sound,  NY Z. 

Upper  New  York  Bay.  NY  and  NJ !.!!!!!!!!!!!!!! 

Hempstead  Harbor,  NY !!!!!!! 


Type 

Effective 
date 

Safety  Zone .. 

5/6/95 

Safety  Zone  .. 

6/11/95 

Safety  Zone.. 

A/20m 

Safety  Zone .. 

1/30/95 

Safety  Zone  .. 

1/31/95 

Safety  Zone .. 

4/1/95 

Safety  Zone  .. 

4/9«5 

Safety  Zone  .. 

5/30/95 

Safety  Zone  .. 

2/27/95 

Safely  Zone .. 

5/30/95 

Safety  Zone  .. 

5/5/95 

Safety  Zone  .. 

5/1 3«5 

Safety  Zone  .. 

6^2/95 

Safety  Zone  .. 

6/1 5«5 

Safety  Zone .. 

2/20«5 

Safety  Zone  .. 

2C8«5 

Safety  Zone  .. 

3/3«5 

Safety  Zone  .. 

4/3/95 

Safety  Zone  .. 

4/20/95 

Safety  Zone  .. 

4/27/95 

Safety  Zone .. 

5/24/95 

Safety  Zone  .. 

5/19/95 

Security  Zone 

4/30/95 

Safety  Zone  .. 

5/11/95 

Safety  Zone  .. 

5/29/95 

Safety  Zone  .. 

6/17/95 

Safety  Zone  .. 

6/3/95 

Safety  Zone  .. 

6/1/95 

Safety  Zone .. 

6/17/95 

Safety  Zone  .. 

6/7/95 

Safety  Zone  .. 

6/17/95 
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Docket  No. 


01-95-085 

01-85-086 

01-05-088 

02-65-037 

02-85-038 

05-95-027 

07-95-006 

07-95-007 

07-«5-O14 

07-95-015 

07-95-024 

07-95-029 

07-95-030 

07-95-031 

07-95-034 

08-95-009 

09-95-011 

11-95-006 

1^-95-026 


Locatkxi 


Ct^artes  River,  Boston,  MA 

Boston  Inner  Harbor,  Boston,  MA 

Bndgeport  CT  

Ohio  River,  M.  309  to  M.  311 

Ohk)  River,  M.  604  to  M.  605 : — 

Nortolk  &  PortSTTWUth.  VA  — 

Key  West,  FL 

Miami  Beach,  FL  

Fort  Pierce,  FL 

Lake  Worth,  ICW,  MBe  1022 

San  Juan,  PR 

Augusta,  GA 

Georgetown,  SC 

St  James  &  Cowpet  Bays.  SL  Thomas,  VI 

Sarasota,  FL 

South  Padre  Island,  TX 

Detroit  River,  Fleming  Channel,  Ml  ...; 

San  Diego  and  Misskxi  Bays,  CA 

Coos  Bay.  North  Bend,  OR 


Type 


13-95-027  !!!!!!!!! Columbia  River,  Rtehland.  WA 


Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Special  Local 
Special  Local 
Special  Local 
Spaciai  Local 
Special  Local 
Spe6al  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Safety  Zone  . 
Safety  Zone  . 


Effective 
dale 


6/11/95 
6/30/95 
6/30/95 

6/3/95 

6/9/95 

6/2/95 
5/20/95 
6/11/95 
4/29/95 

5/3/95 
5/28/95 

6/9/95 
6/2S/95 
6/16/95 
6/30/95 
5/12/95 

6/9/95 
4C1/95 

6/1/95 
6/30^ 


[FR  Doc.  95-21293  Filed  8-25-95;  8:45  am] 
BILUNQ  CODE  4»10-14-M 


33  CFR  Part  165 
[COTP  Honolulu  95-002] 
mN2115^AA97 


Safety  Zone;  Walmanak)  Bay,  Oahu,  HI 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  nile. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Waimanalo  Bay  off  Bellows  Air  Force 
Station,  Oahu,  Hawaii.  The  zone  is 
needed  to  ensure  the  safety  of  the  public 
as  well  as  U.S.  Naval  and  Russian 
vessels  and  personnel  participating  in 
Exercise  Cooperation  from  the  Sea  95. 
The  increased  vessel  usage  of 
Waimanalo  Bay  caused  by  this  military 
exercise  increases  the  potential  risks  of 
collision,  fire,  pollution,  harm  to  the 
environment,  etc.,  if  participating 
military  vessels  are  not  separated  from 
private  recreational  or  commercial 
vessels.  Entry  of  vessels  or  persons  into 
this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port. 

DATES:  This  regulation  becomes 
effective  at  8  a.m.  HST^  on  August  29, 
1995  and  terminates  at  4  p.m.  HST  on 
August  29, 1995  and  again  becomes 
^ective  at  8  a.m.  HST  on  August  30, 
1995  and  terminates  at  4  p.m.  HST  on 
August  30, 1995. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Lieutenant  Junior  Grade  Michael  Sakaio, 
Port  Safety  and  Security  Branch,  Marine 


Safety  Office,  HonolxUu.  Hawaii.  (808) 
522-8260. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  situation  requiring  this  regulation 
is  a  joint  naval  exercise  involving  U.S. 
Naval  and  Russian  personnel  and 
vessels  conducting  amphibious 
operations  off  Bellows  AFS,  Hawaii. 
This  exercise  will  be  widely  advertised 
through  the  local  media  which  may 
generate  public  interest  in  observing 
military  maneuvers,  especially  by  the 
Russians.  There  is  some  risk  of  an 
accident  whenever  vessels  are  in  close 
proximity  to  one  another.  Having 
spectator  or  commercial  vessels  in  the 
middle  of  an  amphibious  operation 
increases  the  risk  of  destruction,  loss,  or 
injury  to  vessels,  personnel 
participating  in  this  exercise,  spectators, 
and  to  the  environment.  These  risks  can 
be  minimized  if  not  eliminated  by 
keeping  military  and  non-military 
vessels  separate  from  one  another 
during  the  amphibious  exercise.  The 
area  of  the  safety  zone  encompasses  the 
navigable  waters  boimded  by  these 
coordinates:  21''22.8'  N,  157»40.4'  W; 
21°22.8'  N,  157''42.3' W;  21''20.8'  N, 
157'»42.2'  W;  21»20.8'  N,  157'40.4'  W; 
(Datum:  WGS  84). 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent 


destruction,  loss,  or  injury  from 
accidents  or  other  causes  of  a  similar 
natiue. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
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List  of  Subiects  in  33  CFR  Part  165 

Haibors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1.' 6.04-«,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  165.T1 4-002  is 
added  to  read  as  follows: 

f16S.T14-00e    8atatyZ0(w;Waimanalo 
Bay,  Oahu,  Hawaii. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  21»22.8'  N.  157''40.4'  W; 
21»22.8'  N,  15r'42.3'  W;  21''20.8'  N, 
157«42.2'  W;  21»20.8'  N.  157M0.4'  W; 
Patum:  WGS  84). 

(b)  Effective  dates.  This  section 
becomes  effective  at  8  a.m.  HST  on 
August  29. 1995  and  terminates  at  4 
p.m.  HST  on  August  29, 1995,  and  again 
becomes  effective  at  8  a.m.  HST  on 
August  30. 1995  and  terminates  at  4 
p.m.  HST  on  August  30, 1995. 

(c)  Regulations.  In  accordance  with 
the  genwal  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port. 

Dated:  August  11, 1995. 

Samuel  E.  Burton, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port 

IFR  Doc  95-21295  FUed  8-25-95;  8:45  am] 
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33CFR  Part  165 
(COTP  Honolulu  9&-003] 
nN2115-AA97 

Safety  Zone;  BartMri  Point  NAS,  Oahu, 
m 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
offshore  of  Barbers  Point  Naval  Air 
Station.  Oahu.  Hawaii.  The  zone  is 
rectangular  in  shape  and  is  enclosed 
within  these  coordinates:  21"'18'  N, 
158"'4.15'  W;  21''17'  N.  158''4.15'  W; 
21''17'  N.  158'»3.06' W;  21«18.06'  N. 
158'*3.06'  W;  patum:  WGS  84).  This 
zone  is  needed  to  protect  vessels, 
mariners,  and  observers  from  possible 
safety  hazards  associated  with  the  U.S. 
Navy  Blue  Angels  Air  Show.  Entry  of 
vessels  or  persons  into  this  zone  is 


prohibited  imlesc  specifically 
authorized  by  the  Captain  of  the  Port. 

DATES:  This  regulation  becomes 
effective  at  1  p.m.  on  September  1, 1995, 
and  terminates  at  4  p.m.  on  September 
1, 1995.  and  again  becomes  effective  at 
1  p.m.  on  September  3. 1995.  and 
terminates  at  4  p.m.  on  September  3, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jimior  Grade  Michael  Sakaio, 
Port  Safisty  and  Security  Branch,  Marine 
Safety  Office,  Honolulu,  Hawaii.  (808) 
522-^260. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  sitaiation  requiring  this  regulation 
is  the  U.S.  Navy  Blue  Angels  Aerial 
Demonstration.  Aircraft  will  perform 
low  level,  high  speed  aerobatics  to 
demonstrate  the  proficiency  of  the 
aircraft  and  the  USN  pilots.  This 
regulation  is  intended  to  minimize  the 
risk  to  vessels,  mariners,  and  observers 
from  these  aircraft.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  1225  and 
1231  as  set  out  in  the  authority  citation 
for  all  of  Part  165. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  vessels,  mariners,  and 
observers  bam  p>ossible  hazards  in  the 
vicinity  of  the  U.S.  Navy  Blue  Angels 
demonstration  area. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  lumecessary. 

Collection  of  Information 

This  rule  contains  no  information 

collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Enyironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  fitwn 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

PART  166-{AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  Hie  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T1 4-003  is 
added  to  read  as  follows: 

fl66.T14-003    Safety  Zona;  Barbara  Point 
NAS,  Oahu,  Hairali. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  21''18'  N,  158''4.15' W; 
2in7'  N,  158''4.15'  W;  21»17'  N, 
158«3.06'  W;  21«18.06'  N,  158»3.06'  W; 
(Datum:  WGS  84). 

(b)  Effective  dates.  This  section 
becomes  effective  at  1  p.m.  on 
September  1, 1995  and  terminates  at  4 
p.m.  on  September  1, 1995  and  again 
becomes  effective  at  1  p.m.  on 
September  3, 1995  and  terminates  at  4 
p.m.  on  September  3, 1995. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port. 

Dated:  August  11, 1995. 
Samuel  E.  Burton, 

Captain.  U.S.  Coast  Guard.  Captain  oftlie 
Port. 

fFR  Doc.  95-21294  Filed  8-25-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[DC24-1-67938;  FRL-6271-1] 

Approval  and  Promulgation  of  Air 
Quattty  hnplanMntadon  Plana;  Oiatrtct 
of  Columbia    RacodHicatlon  of  ttw 
DIatrtcf  s  Air  Pollution  Control 
Regulations 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  District  of  Coliunbia. 
This  revision  consists  of  a  revised 
format  for  the  District's  air  pollution 
control  regulations.  Except  as  otherwise 
indicated,  the  changes  are 
administrative  in  nature,  and  do  not 
substantively  revise  the  current  SIP.  The 
intended  effect  of  this  action  is  to 
ensure  that  the  District  of  Columbia's 
current  regulatory  numbering  format 
and  the  District  of  Columbia  SIP 
numbering  format  are  consistent  with 
each  other.  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  This  final  rule  is  effective 
October  27, 1995  unless  notice  is 
received  on  or  before  September  27, 
1995  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs.  Air.  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 


hoiurs  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Bivironmental  Protection 
Agoicy,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW,  Washington,  DC  20460; 
and  District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Ave,  S.E., 
Washington,  DC  20020. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Harold  A.  Frankford,  (215)  597-1325. 
SUPPI.EMENTARY  INFORMATION:  On  June 
21, 1985,  the  District  of  Columbia 
submitted  to  EPA  Region  in  Iwth  a 
revised  format  and  niunerous 
amendments  to  its  air  pollution  control 
regulations,  and  requested  that  these 
changes  be  reviewed  and  processed  as 
revisions  of  the  District's  State 
Implementation  Plan  (SIP).  The 
District's  regxilations  have  undergone 
many  changes,  both  substantive  and 
nonsubstantive.  Many  of  the 
nonsubstantive  changes  were  made  to 
the  regulations  to  improve  their  clarity 
and  simplicity.  The  new  format  of  the 
regulations  organizes  the  emission 
standards  and  other  provisions  into 
eight  chapters  and  four  appendices. 
This  rulemaking  takes  action  on  the 
non-substantive  format  changes  to  the 
District's  SIP  submitted  in  June  1985. 
The  substantive  revisions  have  heea  or 
will  be  considered  in  separate 
rulemaking  actions. 

While  the  revised  regulatory  format 
include  provisions  governing  odor  and 
certain  non-criteria  pollutants,  EPA  has 
not  reviewed  the  changes  made  to  these 
rules  since  they  are  not  part  of  the 
Distiict's  SIP. 

The  District  certified  that  public 
hearings  pertaining  to  these  revisions 
were  held  on  May  9, 1984  in 
Washington.  DC  as  required  by  40  CFR 
Section  51.102.  As  of  August  28. 1995. 


these  revisions  remain  current  District 
law. 

Summary  of  SIP  Revision 

The  regulatory  content  of  the  current 
District  of  Columbia  SIP  consists  of 
Sections  8-2:701  through  8-2:731  of  the 
District's  Health  Regulations.  The 
District  restructured  its  regulations  as 
part  of  the  District  of  Columbia  Air 
Pollution  Control  Act  of  1984  (D.C.  Law 
5-165),  effective  March  15, 1985.  This 
act  created  Title  20  (District  of  Columbia 
Air  Quality  Control  Regulations)  of  the 
District  of  Columbia  Municipal 
Regulations  (cited  as  20  DCMR).  which 
replaced  Title  8  (Health  Regulations) 
Section  2  of  the  District  of  Columbia  Air 
Pollution  Control  Act  originally  enacted 
July  30, 1968  and  Regulation  72-12  of 
the  District  of  Coliunbia  Regulations, 
originally  enacted  on  July  7, 1972. 

The  revised  20  DCMR  is  organized  as 
follows: 

Chapter  1 — General 
Chapter  2— General  and  Non-attainment 

Area  Permits 
Chapter  3  (Reserved) 
Chapter  4 — Ambient  Monitoring  and 

Emergency  Procedures 
Chapter  5 — Source  Monitoring  and 

Testing 
Chapter  6 — Particulates 
Chapter  7— Volatile  Organic  compoimds 
Chapter  8 — Asbestos,  Sulfur  and 
Nitrogen  Oxides 

Appendices 

Appendix  No.  1    (EmiMion  LimlU  for 

Nitrogen  Oxide) 
Appendix  No.  2    (Table  of  Allowable 

Particulate  Emissions  from  Process 

Sources) 
Appendix  No.  3    (Allowable  VOC  Emissions 

under  Section  710) 

The  following  list  cross-references  the 
citations  found  in  20  DCMR  with  the 
current  SIP  provisions. 


SIP  citation  (regulation  8-2:XXX) 


701  Purpose  of  Regulation - 

729  Constmction  of  RegulaBoa 

722  Inspection - ~ 

723  Order  for  Compliance •••• 

725  Hearings - : 

726  Penalty 

727  Public  Disclosure  of  Records  and  Information:  Confidentiality 

716  Control  Devices  and  Practices '. -■ 

702  Definitions  

703  Abbreviations. 

728  Air  Pollution  Monitoring - 

71 9  Emergencies • - 

717  Records,  Reports  and  Monitoring  Devices 


718    Sampling,  Tesfe  and  Measurements 
706    Fuel  Burning  Particulate  Emissions  .. 


20  DCMR  citation 


709  Incinerators  

710  Process  Emissions  ... 


100  Purpose.  Scope  and  Construction. 

101  Inspection. 

1 02  Order  for  Compliance. 

104  Hearings. 

105  Penalties. 

106  Confidentiality  of  Reports. 

107  Control  Devices  or  Practices. 
199  Definitions  and  Atjbreviations.* 

400  Air  Pollution  Reporting  Index. 

401  Emergency  Procedures. 

500  Records  and  Reports. 

501  Monitoring  Devices. 

502  Sampling,  Tests  and  Measurements.' 

600  Fuel  Burning  Particulate  Emissions. 

601  Rotary  Cup  Burners. 

602  Incinerators. 

603  Particulate  Process  Emissions. 
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711 
712 
713 
704 
705 
706 


Federal  Register  /  Vol.  60,  No.  166  /  Monday.  August  28.  1995  /  Rules  and  Regulations 


SIP  citation  (regulation  »-2:XXX) 


Open  Burning . 

Control  of  Fugitive  Dust 
Visibte  Emissions 


Use  of  Certain  Fuel  Oils  Forbidden  ... 

Use  of  Certain  Coal  Fort>ldden 

Nitrogen  Oxide  Emissions  


20  DCMR  citation 


•Codification  scheme  to  be  approved,  but  not  ail  definitions. 

-The  regulatKxw  in  Section  S02  reference  the  Part  60  (NSPS)  requirements  in  effect  as  of  July  1. 1982. 


803  Sulfur  Process  Emissions. 

604  Open  Burning. 

605  Control  of  Fugitive  Dust 

606  Visible  Emissions. 

801  Sulfur  Content  of  Fuel  Oils. 

802  Sulfur  Content  of  Coal. 

804  Nitrogen  Oxide  Em&sions. 


As  part  of  the  transition  between  the 
current  SIP  regulatory  scheme  and  the 
revised  scheme,  the  District  of  Columbia 
has  submitted  the  following  generic 
changes  found  throughout  20  DCMR: 


Current  SIP  wordmg 


1.  "Regulation"  

2.  "Commissioner" 

3.  "Hemim- 


4.  "Any"  . 

5.  "Such" 

6.  "Shair 


New  SIP  wording 


"Subtitle-. 

"Mayor. 

"He  or  Shells  or 

Her/Mayor. 
"Each". 
The". 
"Shoukr. 


As  another  result  of  this 
recodification,  these  are  several  SIP 
provisions  which  have  no  equivalent  in 
the  20  DCMR  provisions.  Similarly.  20 
DCMR  contains  new  provisions,  both 
substantive  and  administrative,  not 
found  currently  in  the  District's  SIP. 
These  provisions  are  smnmarized 
below: 


Section  8-2:721 

Investigations) 
Section  8-2:730 

Sections) 
Section  8-2:731    (Effective  Date) 


(Complaints  and 
(Independence  of 


EPA's  evaluation  in  this  action  is 
limited  to  the  regulation  restructuring 
format  and  all  associated  administrative 
changes.  As  a  result  of  the  Clean  Air  Act 
Amendments  of  1990.  the  District  of 
Coliunbia  was  required  to  revise  and 
submit  to  EPA  many  of  the  provisions 
foimd  in  Chapters  2  and  7  of  20  DCMR 
The  District  has  also  submitted  various 
revised  definitions  and  terms  found 
throughout  20  DCMR  The  changes  to 
Sections  2  and  7  resulting  from  the 
recodification  are  revised  below: 


SIP  dlation  (regulation  8-2:XXX) 


720a 

720b. 

720c. 

720d. 

720f ... 

720e 

720g 

720e6 
720h 

707f 
707a 


Permit  to  Operate 


General  Requirement  for  the  Issuance  of  Permit  .....'. 

ModHication,  Revocation  and  Termination  of  Pemiits 

Permits  in  Nonattainment  Areas „„ „.„, 

Permits  for  Fuel-Burning  Equipment ~.Z...ZZ 


Organic  Solvents  

Storage  of  PetroleiRn  Products 


707b    Gasoline  Loadkig 


707b 
707c 
707d 
707e 

707j 
707k 
707g 
707h 


Traier  and  Railroad  Tan»«  Car. 

Gasofine  Transfer  Vapor  Control 

Control  of  Evaporative  Losses  From  the  FOHngoi  VeJitaii-  Tai^^ 
Dry  Cleaners 


Solvent  Cleaning  Degreasing  _ 

Asphalt  Operations  ™!.™!!!!"!!I 

Pumps  and  Compressors "!!"""!.""™! 

Waste  Gas  Disposal  from  Ethylene  Produdng  Ptenii 

707i    Waste  Gas  Disposal  from  Vapor  Blow  Down  System 


20  DCMR  citation 


(Chapter  2) 
200.1  Permit  requirements. 
200.2.2a.3 

200.6-200.10.  200.12 
200.4 
200.5 

201  General  Requirements  for  Permit  Issu- 
ance. 

202  Modification,  Revoortion  and  Tenni- 
nation  of  Permits. 

204    Permits  in  Nonattainment  Areas. 
200.11 

(Chapter  7) 

700  Organic  Solvents. 

701  Storage  of  Petroleum  Products. 

702  Control  of  VOC  Leaks  from  Petroleum 
Refinery  EquipmenL 

703  Terminal   Vapor   Recovery— Gasoline- 
or  VOC. 

704  Stage  I  Vapor  Recovery. 

705  Stage  II  Vapor  Recovery. 

706  Petroleum  Dry  Cleaners. 

707  Perchtorethylene  Dry  Cleaning.. 

708  Solvent  Cleaning  Degreasing. 

709  Asphalt  Operaflons. 

71 1  Pumps  and  Compressors. 

712  Waste  Gas  Disposal  from  Ethylene 
Producing  Plant 

713  Waste  Gas  Disposal  from  Vapor  Bk>w 
Down  System. 


On  March  24, 1995  (60  FR  15483), 
EPA  disapproved  the  revised 
substantive  provisions  to  Chapter  2, 
Sections  200,  201,  202,  204  and  299  of 
20  DCMR  as  a  revision  to  the  District's 
SIP.  Similarly,  EPA  will  review  the 
revised  substantive  provisions  to 
Chapter  7  in  a  separate  rulemaking 


action.  It  should  be  noted  that  Section 
710  (Engraving  and  Plate  Printing)  was 
approved  by  EPA  as  a  revision  to  the 
District  of  Columbia  SIP  on  August  4, 
1992  (57  FR  34251)  and  codified  at  40 
CFR  52.470{c)(27)  and  52.472(d).  As  of 
the  date  of  this  action,  the  District  has 
not  formally  submitted  any  of  the 


provisions  found  in  Section  203  (Good 
Engineering  Practice  Stack  Height)  as  a 
revision  of  the  District's  SIP.  In 
addition,  as  part  of  the  Jime  21,  1985 
submittal,  the  District  of  Columbia  also 
revised  the  provisions  of  Section  103 
(SIP  Section  8-2:724)  governing 
procedures  for  granting  variances.  EPA 
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will  review  these  revised  provisions  in 
a  separate  rulemaking  action. 

Definitions/AbbreTiations  Added  in  20 
DCMR 

The  District's  recodification  SIP 
submittal  affects  many  definitions  of 
terms.  For  the  reasons  stated  above.  EPA 
is  not  reviewing  in  this  action,  any  term 
found  exclusively  in  Chapter  2  and 
Chapter  7  (other  than  Section  710).  The 
terms  being  reviewed  as  part  of  this 
recodification  action  are  listed  below: 

Affected  facility.  Building,  structure, 
facility,  or  installation.  Cartridge  filter. 
Component,  Containers  and  conveyers  of 
solvent.  Crude  oil.  Cylinder  wipe.  Emission 
unit.  Federally  enforceable,  Flexography, 
Fugitive  emission,  Gas  services,  Gas  services 
ftjf  pipeline/valves  and  pressure  relief  valves, 
Gravure,  Heatset,  Hydrocart»n,  Ink,  Inlung 
cylinder.  Innovative  control  technology, 
Intaglio,  Leaking  component.  Lease  custody 
transfer.  Letterpress,  Letterset,  Liquid  service. 
Necessary  preconstruction.  Net  emission 
increase.  Offset  printing  process.  Offset 
lithography.  Paper  wipe.  Perceptible,  leak, 
PetPoleiun  solvent,  Plate,  Printing,  Printing 
operation.  Printing  Unit,  Refinery  operator. 
Refinery  unit.  Routing,  Secondary  emissions, 
Substrate,  Vacuum  still,  Valves  not  externally 
regulated.  Water-based  solvent.  Wiping 
solution. 

Abbreviations— CFR,  EPA.  GEP. 
ppmv. 

Sn*  Definitions/Abbreviations  Revised 
by  the  Recodification 

Air  pollution.  Distillate  oil.  Dry 
cleaning,  Existing  source,  Fugitive  dust. 
Incinerator,  Loading  facilities.  Person. 
Start-up,  SUtionary  source.  Vapor  tight. 
Wipe  cleaning. 

SIP  Definitions/Mtbreviations  Meted  in 
the  Recodification 

Act.  Air  quality  standard  of  the 
District  of  Columbia,  Dry  cleaning 
operati(»i.  Freeboard  ratio.  Mayor. 
Vehicular  fuel  tank. 

AWMwioliojis— (Degree).  VOC. "%". 

SIP  Definitions/Abbreviatioas 
Unchanged  by  the  Recodification 
(Except  for  the  Ntunbeiing  Format) 

Air  Pollutant,  Control  Device, 
Conveyorized  Degreeser,  Cutiwd:  Asphalt, 
Cold  Cleaner,  District,  Emission,  Bpiaode 
Stage,  Fossil  Fuel,  Foesil-Fuel-Piied  Stem-  ' 
Generating  Unit,  Freeboard,  Fuel  Burning 
Equipment,  Gasoline,  Malfunction,  Multiple 
Chambw  Incinerator,  Opacity,  Open-tqp 
Vapor  Degreaser,  Organic  Solvents, 
Particulate  Mattw,  Photodiemically  Reective 
Solvent,  Process,  Process  Weight.  Process 
Rate  Per  Hour,  Ringelmann  Smoke  Chart, 
Smoke,  Solid  Waste,  Standard  Conditions, 
Submnged  Fill  Pipe,  Volatile  Organic 
Compounds. 

Abbreviations— B.T.U.,  cal.,  CO, 
COHs,  cfin,  g..  Hi-Vol..  hr..  lb.,  max., 
NOj,  No.,  ppm.  psia.  SO2.  ng/m',  U.L. 


In  addition.  20  DCMR  adds  Sections 
X99  of  CSiapters  2  and  4  through  8, 
which  cross-references  the  definitions 
and  abbreviations  Usted  in  Section  199. 
The  entire  list  of  terms,  including  those 
not  being  reviewed  in  this  action,  are 
eniunerated  in  the  accompanying 
technical  support  dociunent. 

EPA  will  not  review  Section  205  (New 
Soiut»  Performance  Standards)  since  it 
merely  cross-references  40  CFR  part  60. 
Similarly.  EPA  will  not  review  the 
following  20  DCMR  provisions  since 
they  govern  provisions  not  included  in 
the  current  District  of  Columbia  SIP: 
Sections  502.11,  502.12— Test  Methods 

for  Odors 
Section  502.14 — Test  methods  for 

stationary  sources  of  hazardous 

pollutants 
Section  800 — Asbestos 
CSiapter  9— Motor  Vehicular  Pollutants. 

Lead,  Odors  and  Nuisance  Pollutants 

(all  provisions) 
Appendix  4— April  5, 1984  Federal 

Register  notice  announcing  revisions 

to  rules  and  regulations  codified  in  40 

CFR  Part  61 

EPA  Evaluation 

In  order  to  evaluate  the  approvability 
as  a  Sff  revision  of  District  of 
Columbia's  formal  submittal,  the  critical 
factors  to  be  considered  are  (1)  Whether 
the  revised  emission  limitation 
demonstrates  attainment  and 
maintenance  of  the  National  Ambient 
Air  CJuality  Standards  (NAAQS);  (2) 
whether  issues  of  enforceability  arise; 
and  (3)  whether  all  of  the  applicable 
raquiiements  (both  procedunl  and 
substantive)  of  40  CFR  Part  51  are  met. 

A.  Impacts  on  Attainment/Maintenance 
on  the  NAAQS 

The  majority  of  Ae  revisions  to  the 
District  of  Columbia's  air  pollution 
control  regulations  resulting  from  the 
recodification  have  had  no  effect  on  the 
attainment  uad  maintenance  of  the 
national  ambient  air  quality  standards 
(NAAQS).  The  wording  of  many 
provisions  has  been  revised  to  conform 
with  the  format  of  20  DCMR,  but  the 
emissicxis  standards  that  are  currently 
in  the  Federally-enforceable  District  of 
'    Columbia  SIP  remain  in  the  provisions 
of  20  DCMR  Similarly,  the  wording  of 
many  defined  terms  and  abbreviations 
cun«itly  in  the  SIP  have  been  revised 
(using  one  or  more  of  the  six  format 
changes  listed  above)  to  reflect  the 
change  in  the  format  from  Title  8, 
Section  2  (the  current  SIP  format)  to  20 
DCMR  The  substantive  meaning  of  the 
defined  term  remains  imchanged. 

However,  since  November  15, 1990. 
the  District  of  Coliunbia  has  been 
required  to  revise  the  provisions  in 


Chapters  2  (General  Permit 
Requirements)  and  7  (Volatile  Organic 
Compounds)  in  order  to  satisfy  the 
revised  requirements  of  the  Clean  Air 
Act.  Many  definitions  in  Section  199 
associated  with  the  provisions  of 
Chapters  2  and  7  have  also  been  revised. 
Because  these  revisions  supersede  those 
which  were  submitted  in  June  1985, 
EPA  will  take  action  on  these  provisions 
in  separate  rulemaking  actions. 

B.  Enforceability  Issues 

With  the  exceptions  noted  below, 
there  are  no  enforceability  issues.  The 
provisions  that  are  revised  solely  to 
conform  with  the  format  of  20  DCMR 
are  clear  in  their  wording  and  intent. 
First.  Section  502.4(d)  is  designed  to 
replace  SIP  regulation  8-2:718(a)(3)P). 
However,  the  expression  "fuel  and/or 
raw  materials"  found  in  the  current  SIP 
provision  has  been  inadvetenUy 
replaced  with  "fuel  raw  materials"  in 
Section  502.4(d).  The  District  of 
Columbia  maintains,  and  EPA  agrees, 
that  this  wording  discrepancy 
represents  a  typographical  error,  and 
that  EPA  will  continue  to  consider  "fuel 
and/or  raw  materials"  as  the  SIP- 
approved  language-  In  addition,  in  20 
DCMR  Section  401.  subections  401.5 
through  401.8  are  used  twice  to  cite 
distinctive  provisions  of  this  revised 
section.  Again,  the  District  maintains, 
and  EPA  agrees,  that  this  format 
discrepancy  represents  a  typographical 
error,  and  thus  does  not  impose  an 
enforcement  concern. 

Other  subsections  of  Sections  502  and 
600  reference  the  test  methods  and 
requirements  of  40  CFR  Part  60  (New 
Source  Performance  Standards)  as  it 
existed  on  )uly  1, 1982.  This  citation  in 
Section  502  was  meant  to  update  the 
referenced  test  methods  that  are  listed 
in  the  old  SIP  regulation  8-2:718. 
Inasmuch  as  40  CFR  Part  60  has  been 
revised  niunerous  times  since  July  1. 
1982.  and  inasmuch  as  the  cuirent 
version  of  40  CFR  Part  60,  being  a 
federal  regulation,  is  already  federally 
enforceable,  EPA  will  apply  the  most 
current  provisions  of  40  CFR  Part  60 
where  any  conflict  exists  with  the 
citations  in  Section  502. 


C.  Conformity  With  the  Clean  Air  Act. 
as  Amended,  and  the  AppUcable 
I^uirements  of  40  CFR  Part  51 

The  provisions  of  20  DCMR  being 
considered  in  this  rulemaking  action  do 
not  represent  substantive  changes  to  the 
cxurent  federally-enforceable  provisions 
which  previously  had  met  all  applicable 
requirements  of  40  CFR  part  51. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
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amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
documrait  published  elsewhere  in  this 
Federal  Register,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  27, 1995 
unless,  on  or  before  September  27, 1995 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  October  27, 1995. 


Final  Action 

EPA  is  approving  the  revised 
regulatory  format  for  the  District  of 
Columbia's  air  pollution  control 
regulations  is  approvable  as  a  revision 
to  the  District  of  Columbia  SIP. 
Therefore,  this  format  will  be 
iiicorporated  by  reference  into  the 
District's  SIP,  and  codified  at  40<C.F.R 
Section  52.470(c)(34). 

EPA  has  not  reviewed  the  substance 
of  certain  regulations  at  this  time.  These 
rules,  which  pertain  to  substantive 
revisions  of  and  defljiitions  associated 
with  the  District  of  Coliunbia's  good 
engineering  practice  (GEP)  stack  height, 
volatile  organic  compounds  (VOC),  and 
new  source  review  provisions  will  be 
acted  upon  in  separate  rulemaking 
actions.  The  EPA  is  now  only  approving 
the  numbering  system  and  associated 
administrative  changes  submitted  by  the 
State.  The  EPA's  approval  of  the 
remunbering  system,  at  this  time,  does 
not  imply  any  position  with  respect  to 
the  approvability  of  the  substantive  rule 
changes  to  the  above-listed  changes.  To 
the  extent  EPA  has  issued  any  SIP  calls 
to  the  State  with  respect  to  the  adequacy 
of  any  of  the  rules  subject  to  this 
recodification,  EPA  will  continue  to 
require  the  State  to  correct  any  such  rule 
deficiencies  despite  EPA's  approval  of 
this  recodification. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 


the  submittal  preceded  the  date  of 
enactment 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory,  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  die  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  die  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA 
427  U.S.  246,  255-66  (1976);  42  U.S.C.  ' 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  diat 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  reqtiirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  apprt>val 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 


result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  die  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fitim  this 
action. 

Under  section  307(b)(1)  of  Uie  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  27, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administi^tor  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  die  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  the  revisions  associated  with 
the  recodified  District  of  Columbia  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
poUution  contit)l.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Niti-ogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  Oxides. 

Dated:  July  18. 1995. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  Zff. 

40  CFR  part  52  is  amended  as  follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  J— District  Of  Columbia 

2.  Section  52.470  is  amended  by 
adding  paragraph  (c)(34)  to  read  as 
follows: 

§«2.470    identmcation  of  plan. 

(c)*  •  • 

(34)  Revisions  to  Title  20  the  District 
of  Columbia  Municipal  Regulations 
(DCMR)  on  June  21. 1985  by  die  District 
of  Columbia: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  June  21. 1985  from  the 
Mayor  of  die  Distiict  of  Columbia 
transmitting  Act  5-165,  representing  the 
air  pollution  cotrol  regulations  codified 
in  20  DCMR 
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(B)  The  revised  provisions  of  20 
DCMR,  effective  March  15. 1985,  as 
described  below: 

(1)  Chapter  1 — General. 

Section  100    (Purpose,  Scope,  and 
Construction),  sulwections  100.1  through 

100.5 
Section  101    (Inspection),  subsection  101.1 
Section  102    (Orders  for  Compliance), 

subsections  102.1  through  102.3 
Section  104    (Hearings),  subsections  104.1 

through  104.5 
Section  105    (Penalty),  subsections  105,1 

through  105.4 
Section  106    (Confidentiality  of  ReporU), 

subsections  106.1  and  106.2 
Section  107    (Control  Devices  or  Practices). 

subsections  107.1  through  107.4 
Section  199    The  following  definitions  and 

abbreviations: 

Definitions  (Section  199. \)— Added: 
Affected  Sacility,  Building,  strucUire.  facility, 
or  installation.  Cartridge  filter.  Component, 
Containers  and  conveyers  of  solvent.  Crude 
oil.  Cylinder  wipe,  Emission  unit.  Federally 
enforceable,  Flexography.  Fugitive  emission. 
Gas  services,  Gas  services  for  pipeline/valves 
and  pressure  relief  valves,  Gravure,  Heatset, 
Hydrocarbon,  Ink,  Inking  cylinder, 
Innovative  control  technology.  Intaglio, 
Leaking  component.  Lease  custody  transfer. 
Letterpress,  I^tterset,  Liquid  service. 
Necessary  preconstruction.  Net  emission 
increase.  Offset  printing  process,  Offset 
lithography.  Paper  wipe.  Perceptible,  leak. 
Petroleum  solvent,  Plate,  Printing,  Printing 
operation.  Printing  Unit,  Refinery  operator. 
Refinery  unit.  Routing,  Secondary  emissions. 
Substrate,  Vacuum  still.  Valves  not  externally 
regulated,  Water-based  solvent,  Wiping 
solution.  Revised:  Air  pollution,  Distillate  oil. 
Dry  cleaning.  Existing  source.  Fugitive  dust. 
Incinerator,  Loading  facilities.  Person,  Start- 
up, Stationary  source,  Vapor  tight.  Wipe 

cleaning. 

Unchanged  fivm  Section  8-2:702:  Air 
PoUutent,  Conttol  Device,  Conveyorized 
Degreaser,  Cutback  Asphalt,  Cold  Cleaner, 
District,  Emission,  Episode  Stage,  Fossil  Fuel, 
Fo$sil-Fuel-Fired  Steam-Generating  Unit, 
Freeboard,  Fuel  Burning  Equipment, 
Gasoline,  Malfunction,  Multiple  Chamber 
Incinerator,  Opacity,  Open-top  Vapor 
Degreaser,  Organic  Solvents,  Particulate 
Matter,  Photochemically  Reactive  Solvent, 
Process,  Process  Weight,  Process  Rate  Per 
Hour,  Ringelmann  Smoke  Chart,  Smoke. 
Solid  Waste,  Standard  Conditions, 
Sulraerged  Fill  Pipe,  Volatile  Organic 
Compounds. 

Abbreviations  (Section  199.2)— .Added: 
CFR,  EPA,  ppmv  Unchanged  from  Section  8- 
2:702:  B.T.U.,  cal.,  CO,  COHs,  c&n,  g..  Hi- 
VoL,  hr.,  lb.,  max.,  NO2,  No.,  ppm,  psia,  SO2, 
p^m^,  U.L. 

Note:  Section  199  of  Chapter  1  lists  all  of 
the  applicable  definitions  and  abbreviations, 
while  Sections  X99.1  and  X99.2  of  each 
chapter  contain  a  cross-reference  to 
definitions  listed  in  Section  199.1  and 
abbreviations  listed  in  Section  199.2. 

(2)  Chapter  4— Ambient  Monitoring 
and  Emergency  Procedures. 

Section  400    (Air  Pollution  Reporting 
Index),  subsection  400.1 


Section  401    (Emergency  Procedures), 
subsections  401.1  through  401.4, 401.2 
through  401.8, 401.7  (duplicate)  and  401.8 
(duplicate) 

Section  499    (Definitions  and 
Abbreviations),  subsectiqns  499.1  and 
499.2 
(3)  Chapter  5 — Source  Monitoring  and 

Testing. 

Section  500    (Source  Monitoring  and 

Testing),  subsections  500.1  duough  500.3 
Section  501    (Monitoring  Devices), 

subsections  501.1  through  501.3 
Section  502    (Sampling,  Tests,  and 

Measurements),  subsections  502.1  through 

502.15  (except  for  subsections  502.11, 

502.12,  and  502.14] 
Section  599    (Definitions  and 

Abbreviations),  subsections  599.1  and 

599.2 

(4)  Chapter  6 — Particulates. 

Section  600    (Fuel-Burning  Particulate 

Emission),  subsections  600.1  through  600.7 
Section  601    (Rotary  Cup  Burners). 

subsections  601.1  and  601.2 
Section  602    (Incinerators),  subsections 

602.1  throu^  602.6 
Section  603    (Particulate  Process  Emissions), 

subsections  603.1  through  603.3 
Section  604     (Open  Burning),  subsections 

604.1  and  604.2 
Section  605    (Control  of  Fugitive  Dust), 

subsections  605.1  through  605.4 
Section  606    (Visible  Emissions), 

subsections  606.1  through  606.9 
Section  699    (Definitions  and 

Abbreviations),  subsections  699.1  and 

699.2 

(5)  Chapter  8— Asbestos,  Sxdfur  and* 
Nitrogen  Oxides. 
Section  801    (Sul&ir  Content  of  Fuel  Oils), 

subsection  801.1 
Section  802    (Sulfur  Content  of  Coal), 

subsections  802.1  and  802.2 
Section  803    (Sulfur  Process  Emissions). 

subsections  803.1  through  803.4 
Section  804    (Nitrogen  Oxide  Emissions), 

subsection  804.1 
Section  899    (Definitions  and 

Abbreviations),  subsections  899.1  and 

899.2 

(6)  Appendices. 

Appendix  No.  1    (Emission  Limits  for 

Nitrogen  Oxide) 
Appendix  No.  2    [Table  of  Allowable 

Particulate  Emissions  from  Process 

Sources] 
Appendix  No.  3    [Allowable  VOC  Emissions 

imder  Section  710) 

(7)  Deletion  of  the  following  SIP 
provisions: 
Section  8-2:721     (Complaints  and 

Investigations) 
Section  8-2:730    (Independence  of  Sections] 
Section  8-2:731    (Effective  Date] 

The  following  definitions  and 
abbreviations: 

Definitions:  Act,  Air  quality  standard  of  the 
District  of  Columbia,  Dry  cleaning  operation. 
Freeboard  ratio,  Mayor,  Vehicular  fuel  tonk. 

Ai^reviations:  (Degree),  VOC  "%". 


(ii)  Additional  material. 

(A)  Remainder  of  June  21. 1985 
District  of  Columbia  submittal 
pertaining  to  the  provisions  listed 
above. 

[FR  Doc.  95-20985  Filed  8-25-95;  8:45  am] 
BILUNQ  OOOE  MM-CO-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  71 54 
[CA-030-1430-01;  CACA  33632] 

Withdrawal  of  National  Forest  System 
Land  To  Protect  the  Harlow  Cabin  Site, 
Heritage  Resources  Site  No.  RR-133; 
CalHomia 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  20  acres 
of  National  Forest  System  land  from 
mining  for  a  period  of  50  years  to 
protect  the  historic  Harlow  Cabin  Site. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office  (CA-931),  2800  Cottage  Way. 
Sacramento,  CA  95825,  916-979-2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  imder  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
Forest  Service's  Harlow  Cabin  Site: 

Mount  Diablo  Meridian 

Rogue  River  National  Forest 
T.  48N..R.  11  W., 

sec.  14,  Tract  49. 

The  area  described  contains  20  acres 
in  Siskiyou  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  National 
Forest  System  land  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
their  mineral  or  vegetative  resources 
other  than  \mder  the  mining  laws. 

3.  This  withdrawal  vdll  expire  50 
years  from  die  effective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
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Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  detennines  that  the 
withdrawal  shall  be  extended. 

Dated:  Auguat  17, 1995. 
Bob  Anoatrong, 

AuistantSecntaiy  of  the  Interior. 
IFR  Doc  95-21220  Piled  8-25-95;  8:45  am] 

■UJNQ  COOE  4»1»-40-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514  and  583 
IDodiet  No.  P2-95] 

Houaahold  Qoods  Foi^vardara 
Aaaoclation  of  Amartca,  Inc.,  Petition 
for  Examptlon 

AGENCY:  Federal  Maritime  Commiseicn. 
ACTION:  Final  rule. 


SUiMARY:  The  Federal  Maritime 
CommissicHi  ("Commission"  or  "FMC") 
is  amending  its  regulations  to  exempt 
non-vessal-operattng  common  carriers 
by  water  from  the  tariff  filing 
requirement  of  Part  514  and  the  bonding 
requirement  of  Part  583,  to  the  extent 
that  they  transport  used  household 
goods  and  personal  effects  of  federal 
civilian  employees  pursuant  to  a 
solicitation  issued  and  administered  by 
the  General  Services  Administration. 
These  carriers  are  already  subject  to  a 
GSA  requirement  that  they  post  a 
performance  bond  in  excess  of  the 
Commission's  bonding  requireinent,  and 
the  rates  for  such  services  will  be  filed 
with  GSA.  The  exemption  will  remove 
duplicative  requirements  and  result  in 
lower  costs. 

EFFECTIVE  DATE:  Efiisctive  August  28, 
1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW., 
Washington,  DC  20573,  (202)  523- 
5740; 
and 
Bryant  L.  VanBrakle,  Director.  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW., 
Washington,  DC  20573,  (202)  523- 
5796. 

SUPPI^MENTARY  INFORMATKM:  The 
Hoiisehold  Goods  Forwarders 
Association  of  America.  Inc. 
("HHGFAA"  or  "PeUtioner")  has  filed  a 
Petition  for  Exemption  ("Petition") 
pursuant  to  section  16  of  the  Shipping 
Act  of  1984  ("1984  Act").  46  U.S.C.  app. 
1715,  and  section  85  of  the  Shipping 
Act,  1916  ("1916  Act"),  46  U.S.C.  app. 


833a.  and  Rule  69  of  the  Commission's 
Rules  of  Practice  and  Procedure,  46  CFR 
502.69.  The  Petition  seeks  an  exemption 
for  non-vessel-operating  common 
carriers  ("NVOCCs")  from  the  tariff 
filing  requirement  of  46  CFR  Part  514 
and  the  bonding  requirement  of  46  CFR 
Part  583.  to  the  extent  they  engage  in  the 
transportation  of  used  household  goods 
and  personal  effects  of  employees  of 
federal  civihan  executive  agencies  in 
the  domestic  and  foreign  conunerce  of 
the  United  States,  pursuant  to  a 
solicitation  issued  and  administered  by 
the  General  Services  Administration 
("GSA"). 

Notice  of  filing  of  the  Petition  was 
published  in  the  Federal  Register,  60  FR 
20494  (April  26, 1995),  and  interested 
persons  were  invited  to  submit  their 
views.  Comments  in  support  of  the 
Petition  woto  submitted  by  North 
American  Van  Lines,  Inc.,  the  American 
Movers  Conference  ("AMC").  the 
United  States  Atlantic  and  Gulf  Ports/ 
Eastern  Mediterranean  and  NcHth 
African  Freight  Conference ' 
("Conference"),  and  Mr.  William  P. 
Hobson,  Manager  of  the  Centralized 
Household  Goods  Traffic  Management 
Program  of  GSA.  No  comments  were 
filed  in  opposition  to  the  Petition. 

The  Petition 

Petitioner  points  out  that  the 
Commission  has  previously  exempted 
NVOCCs  engaged  in  the  transf>ortation 
of  military  used  household  goods  and 
personal  effects  from  the  NVOCC  tariff 
filing  and  bonding  requirements,  citing 
46  CFR  550.1(a)(6),  580.1(c)(7),  and 
583.3(c).  It  contends  that  the  same 
reasons  for  granting  that  exemption 
warrant  the  tariff  and  bonding 
exemption  requested  herein  for  used 
household  goods  and  personal  effects  of 
federal  civilian  employees  pursuant  to  a 
GSA  solicitation. 

HHGFAA  advises  that  GSA  issued  an 
International  Tender  of  Service  ("GSA 
Tender")  on  January  2, 1995,  soliciting 
bids  from  carriers  for  the  transportation 
of  used  household  goods  and  personal 
effects  of  federal  civilian  employees 
between  points  in  the  United  States  and 
foreign  points.  This  procurement  will 
commence  on  October  1, 1995. 
HHGFAA  members  intend  to  participate 
in  this  solicitation. 

The  GSA  Tender  sets  forth  the  terms 
and  conditions  for  participation, 
including  the  services  to  be  provided 
and  how  rates  are  to  be  quoted,  and 
requires  each  participant  to  file  a 
performance  bond  with  GSA.  GSA 
ensiues  that  each  carrier  has  the 


>  Farrell  Lines.  Inc.  and  Lykes  Bro».  Steamahip 
Co.  disassociated  themselves  from  these  commenU. 


requisite  experience,  financial 
responsibility,  a  quality  control 
program,  and  the  ability  to  perform  the 
service.  Each  participant  must  provide  a 
performance  bond  in  the  minimiiTn 
amount  of  $75,000  or  2.5  percent  of  the 
carrier's  gross  annual  revenue  derived 
from  the  GSA  international  program  for 
the  previous  year,  whichever  is  greater, 
and  also  must  maintain  cargo  liability 
insurance  in  an  aggregate  minimiiTu  of 
$150,000. 

GSA  will  establish  baseline  rates  for 
certain  traffic  channels.  Each  qualified 
NVOCC  can  then  file  door-to-door 
through  rates  which  are  a  percentage  of 
the  GSA  baseline  rates.  The  shipments 
will  move  on  a  through  Government  Bill 
of  Lading  ("GBL"). 

HHGFAA  contends  that  filing  taiifb 
with  the  FMC  covering  these  GSA 
intematicmal  shipments  would 
duplicate  the  rate-filing  requirements  of 
the  GSA  Tender  and  would  result  in 
unnecessary  additional  costs.  It  further 
submits  that  the  filing  of  through  rates 
as  a  percentage  of  a  GSA  baseline 
cannot  presently  be  accomplished  under 
the  Commission's  tariff  rules  or  ATFI. 

HHGFAA  further  argues  that  NVOCC 
bonds  would  duplicate  the  GSA 
bonding  requirement,  and  result  in 
additional,  unnecessary  costs. 
Moreover,  it  claims  that  the  reasons 
which  caused  the  Conunission  to 
exempt  used  military  household  goods 
from  tariff  filing  apply  in  this  case. 
HHGFAA  likewise  maintains  that  the 
reasons  for  exempting  NVOCCs  engaged 
in  the  transportation  of  used  household 
goods  exclusively  for  the  Department  of 
Defense  from  filing  bonds  warrant  a 
similar  exemption  here.  In  this  regard, 
it  points  out  that  GSA's  bonding 
requirement  is  significantly  greater  than' 
the  Commission's. 

Comments  on  Petition 

The  Conference  anticipates 
substantial  GSA  program  oversight,  and 
therefore  has  no  objection  to  elimination 
of  the  bonding  requirement.  However,  it 
also  argues  that  an  exemption  from  tariff 
filing  should  be  conditioned  on  making 
such  rates  publicly  available  through 
GSA  or  another  organization. 

AMC  believes  that  GSA's  Tender 
would  be  greatly  enhanced  by  an  FMC 
exemption  from  tariff  filing  and 
bonding.  In  light  of  the  GSA's  stringent 
standards,  AMC  submits  that  there  is  no 
need  for  a  separate  bonding  requirement 
or  tariff  filing  requirement.  AMC  further 
notes  that  military  household  goods 
have  been  exempt  from  FMC  tariff  filing 
for  several  years  and  that  this  exemption 
has  had  no  detrimental  effects.  It 
believes  that  the  instant  GSA  rate 
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solicitation  will  operate  in  a  similar 
manner. 

GSA's  Mr.  Hobson  notes  that  the  GSA 
Tender  covers  service  to  be  provided 
imder  Government  bills  of  lading  at 
through  rates  solicited  by  GSA  on  a 
competitive  basis.  In  order  to  ensiue  a 
competitive  environment,  GSA  has 
established  uniform  rules  and  charges 
govraning  accessorial  charges.  In 
addition,  GSA  will  establish  baseline 
rates,  and  qualified  carriers  will  submit 
bids  below,  above,  or  at  the  baseline 
rates  for  the  traffic  channels  they  vdsh 
to  serve.  The  carriers'  through  rates  will 
be  effective  for  twelve  months  and 
available  for  use  by  all  federal  executive 
agencies.  Each  carrier  must  certify  that 
its  rates  were  established 
independently.  Mr.  Hobson  claims  that 
tariff  filing  with  the  Commission  would 
not  benefit  GSA  since  all  bid  rates  will 
be  filed  with  GSA  and  maintained  in  its 
computer.  He  likewise  maintains  that  an 
FMC  bond  is  of  no  benefit  since  the 
GSA  bond  is  higher.  He  argues  that  the 
tariff  exemption  will  reduce  carriers' 
costs  by  relieving  them  of  the  expense 
of  filing  rates  with  the  FMC,  as  will  the 
bonding  exemption.  This,  in  turn, 
allegedly  should  allow  carriers  to 
submit  lower  rates  to  GSA. 

Discussion 

Section  16  of  the  1984  Act  states  in 
pertinent  part: 

The  Commission,  upon  application  or  on 
its  own  motion,  may  ^y  order  or  rule  exempt 
for  the  future  any  class  of  agreements 
between  persons  subject  to  this  Act  or  any 
specified  activity  of  those  pereons  from  any 
requirement  of  this  Act  if  it  finds  that  the 
exemption  will  not  substantially  impair 
eflisctive  regulation  by  the  Commission,  be 
unjustly  discriminatory,  result  in  a 
substantial  reduction  in  competition,  or  be 
detrimental  to  commerce. 

The  exemption  sought  here  meets  the 
standards  of  section  16.  It  will  provide 
relief  from  the  tariff  filing  and  bonding 
requirements  for  NVOCCs  who  transport 
federal  civilian  household  goods 
pursuant  to  a  GSA  monitored  program 
and  is  virtually  identical  to  an 
exemption  that  already  exists  for  the 
transportation  of  military  household 
goods. 

The  exemption  should  not 
substantially  impair  effective  regulation 
by  the  Commission.  Although  the  rates 
under  which  this  transportation  will  be 
provided  will  not  be  filed  with  the 
Commission,  they  will  be  available 
through  GSA.  Moreover,  these  rates  only 
apply  to  a  single  shipper.  GSA.  or  the 
federal  civilian  agency  participating  in 
its  program.  Accordingly,  there  should 
be  little  or  no  cause  for  concern  about 
pq^ntial  discrimination.  The 


competitive  nature  of  GSA's  program 
will  remain  unchanged  in  that  carriers 
seeking  to  participate  in  certain  trade 
lanes  will  have  to  competitively  bid  for 
the  cargo.  Lasdy,  the  exemption  should 
be  beneficial  to  commerce.  It  will 
remove  certain  dupUcative  activities 
which  serve  no  useful  purpose,  and 
should  reduce  the  overall  costs  for  all 
involved  in  the  GSA  program. 

Bonds  and  other  forms  of  surety 
issued  after  the  effective  date  of  this 
exemption  will  contain  express 
language  indicating  that  they  do  not 
apply  to  civilian  household  goods 
carried  under  the  GSA  program.  If,  after 
this  date,  NVOCCs  desire  to  have  this 
exemption  apply  to  their  existing  bonds, 
they  can  request  that  the  bonding 
companies  reissue  their  bonds  with  the 
appropriate  language  included. 

'The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jiuisdictions.  The 
exemption  will  permit  NVOCCs  who  are 
engaged  in  the  GSA  civilian  household 
good^  program  to  reduce  their  costs  by 
removing  duplicative  or  imnecessary 
requirements. 

This  final  rule  does  not  contain  any 
collections  of  information  as  defined  by 
the  Paperwork  Reduction  Act  of  1980, 
as  amended.  Therefore.  OMB  review  is 
not  required. 

ListofSub|ects 

46  CFR  Part  514 

Freight.  Harbors.  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  583 

Freight.  Maritime  carriers.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

Therefore,  pursuant  to  5  U.S.C.  553, 
section  43  of  the  Shipping  Act,  1916,  46 
U.S.C.  app.  841a,  and  section  17  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1716,  Parts  514  and  583  of  Title  46, 
Code  of  Federal  Regulations,  are 
amended  as  follows: 


PART  514— [AMENDED! 

1.  The  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  553;  31  U.S.C. 
9701;  48  U.S.C.  app.  804,  812.  814-817(a), 
820.  833a.  841a,  843.  844.  845.  845a.  845b, 
847, 1702-1712. 1714-1716, 1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92, 103 
Stat  601. 


2.  Section  514.3  is  amended  by 
adding  a  new  parag^ph  (b)(5)  reading' 
as  follows: 

1 514.3    Examptlont  and  exclusions. 

«        »        »        •        * 

(b)*** 

(5)  Used  household  goods — General 
Services  Administration.  Transportation 
of  used  household  goods  and  personal 
effects  by  non-vessel-operating  common 
carriers  shipped  by  federal  civilian 
executive  agencies  imder  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration  is  exempt  from  the  filing 
requirements  of  the  1916  and  1984  Acts 
and  the  rules  of  this  part 


PART583-[AMENDED] 

3.  The  authority  citation  for  Part  583 
continues  to  read  as  follows: 

Audiority:  5  U.S.C.  553;  31  U.S.C  9701;  46 
U.S.C  App.  1702, 1707, 1709. 1710-1712. 
1716,  and  1721. 

4.  Paragraph  (c)  of  §  583.3  is  revised 
to  read  as  follows: 

§583.3    Proof  of  financial  responsibility, 
when  required. 

•        •        •        •        » 

(c)  Any  person  which  exclusively 
transports  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense,  or  for  the 
account  of  the  federal  civilian  executive 
agencies  shipping  under  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration,  or  both,  is  not  subject  to 
the  requirements  of  this  part,  but  may  be 
subject  to  other  requirements,  such  as 
alternative  surety  bonding,  imposed  by 
the  Department  of  Defense  or  the 
General  Services  Administration. 

5.  Appendix  A  to  Part  583  is  amended 
by  revising  the  last  sentence  in  the 
foiuth  paragraph  to  read  as  follows: 

Appendix  A  to  part  58»-Non-Ve88el- 
Operating  Common  Carrier  (NVOCC) 
Band  Form 

•       *       *       •       • 

•  •  *  However,  the  bond  shall  not  apply 
to  shipments  of  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense  or  the  account  of 
federal  civilian  executive  agencies  shipping 
under  the  International  Household  Goods 
Program  administered  by  the  General 
Services  Administration. 
***** 

6.  Appendix  D  to  Part  583  (Form 
FMC-69)  is  amended  by  revising  the 
last  sentence  in  the  fourth  paragraph  to 
read  as  follows: 
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Appendix  D  to  part  563— Non- Vessel- 
Operating  Common  Carrier  (NVOCC) 
Group  Banic  Form  [FIMC-69] 

•  •       •       *       • 

*  *  •  However,  the  bond  shall  not  apply 
to  shipments  of  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense  or  the  account  of 
fsderal  civilian  executive  agencies  shipping 
under  the  International  Household  Goods 
Program  administered  by  the  General 
Services  Administration. 

*  •        •        *        • 

By  the  Conmiission. 
Joa^CPoUdi^ 
Stcntury. 

(FR  Doc  95-20949  Filed  8-25-95;  8:45  am] 
MUMQ  COM  trae-M-w 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Admlnlstnrtlon 

46CFRPart310 
rUN  2133-AB22 
[DocfcMNaR-161] 
Merchant  Marine  Training 

AQENCY:  Maritime  AdministratiQn. 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  The  Maritime  Administration 
(MARAD)  is  amending  its  regulations 
for  the  admission  and  training  of 
midshipman  at  the  United  States 
Merchant  Marine  Academy  to  conform 
them  to  changes  in  the  law.  The 
amendments  are  with  respect  to  the 
nomination  and  admission  to  the 
Academy  of  persons  from  American 
Samoa  and  Panama  and  the  authority  of 
the  Secretary  of  Transportation  to 
recover  from  graduates  of  the  Academy 
costs  of  their  education  if  they  fail  to 
fulfill  certain  conditions  of  their  service 
obligations. 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crawford  Ellerbe,  Academy  Program 
Analyst,  OfGce  of  Maritime  Labor  and 
Training,  Maritime  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SWr,  Room  7302, 
Washington,  DC  20590.  Telephone: 
(202) 366-2643. 

SUPPLEMENTARY  INFORMATION:  This 

rulemaking  amends  MARAD  regulations 
applicable  to  the  U.S.  Merchant  Marine 
Academy  (USMMA)  to  implement 
provisions  of  Pub.L.  101-595,  as 
follows:  (1)  It  recognizes  that  there  is 
now  a  Delegate  to  the  House  of 
Representatives  from  American  Samoa 
who  may  appoint  persons  to  the 


Academy.  Previously,  the  Governor  of 
American  Samoa  had  been  authorized  to 
appoint  persons  to  the  Academy  imtil  a 
delegate  to  the  House  of  Representatives 
from  American  Samoa  took  office.  (2)  It 
reflects  the  added  authority  of  the 
Secretary  of  Transportation  (Secretary) 
to  exercise  discretion  to  recover  from 
USMMA  graduates  the  Federal 
Government's  costs  for  their  education 
if  they  fail  to  fulfill  certain  conditions 
of  their  service  obligation.  Previously, 
the  only  consequence  of  a  breach  of 
contract  by  USMMA  graduates  was  that 
they  be  ordered  to  active  military 
service.  (3)  It  also  recognizes  the 
authority  of  the  Secretary  of 
Transportation  to  allow  an  unlimited 
ntunber  of  Panamanians  to  be  admitted 
to  the  Academy  on  a  reimbtirsable  basis. 
Previously,  the  Secretary  had  been 
limited  to  allowing  six  appointments 
annually,  on  a  reimbursable  basis. 

Rulemaking  Analysis  and  Nodces 

Executive  Order  12866  (Federal 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures. 

This  rulemaking  is  not  considered  to 
be  an  economically  significant 
regulatory  action  under  section  3(f)  of 
E.O.  12866,  and  it  is  not  considered  to 
be  a  significant  rule  imder  the 
Department's  Regtilatory  Policies  and 
Procedures.  (44  FR  11034.  February  26, 
1979).  Accordingly,  it  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

A  full  regulatory  evaluation  is  not 
reqtiired  since  this  rule  provides  for 
regulatory  costs  that  are  allowed  by 
statute,  within  the  discretion  of  the 
Secretary  of  Transportation. 

MARAD  has  determined  that  this 
rulemaking  presents  no  substantive 
issue  whidi  it  could  reasonably  expect 
would  produce  meaningful  public 
conunent  since  it  merely  recognizes 
changes  in  the  law  with  respect  to  the 
nomination  process  for  the  USMMA  and 
the  discretion  granted  to  the  Secretary  to 
recover  costs  of  education  at  the 
USMMA  from  persons  who  did  not  - 
fulfill  their  service  obligations. 
Accordingly,  piusuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(c)  and  (d),  MARAD  finds  that  good 
cause  exists  to  publish  this  as  a  final 
rule,  without  opportumty  for  public 
comment,  and  to  make  It  effective  on 
the  date  of  publication. 

Federalism 

The  Maritime  Administration  has 
anal3^zed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  it  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  enviroiunental  impact  statement  is 
not  required  tmder  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  reporting 
requirement  that  is  subject  to  0MB 
approval  under  5  CFR  part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3^01.  et  seq.). 

List  (tf  Sub|ectB  in  46  CFR  Part  310 

Education.  Grant  programs.  Seamen. 

PART  310-MERCHANT  MARINE 
TRAINING    [AMENDED] 

Accordingly.  MARAD  hereby  amends 
46  CFR  part  310.  subpart  C  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Anthoritjr:  Sees.  204(b),  1301-1308, 
Merchant  Marine  Act,  1936,  as  amended,  (46 
App.  U.S.C  1114(b),  1295-1295g):  49  CFR 
1.66. 

r 

f3ia53    [Anwndeq 

2.  Section  310.53(a)  is  amended  as 
follows: 

a.  In  paragraph  (a)(1)  by  removing  the 
text  beginning  with  the  words,  "the 
Governor  of  American  Samoa", 
preceding  the  word  "may",  and 
inserting  in  lieu  thereof  the  words,  "the 
Delegate  to  the  House  of  Representatives 
from  American  Samoa." 

b.  In  paragraph  (a)(2)  in  the  table  by 
amending  the  entry  for  American  Samoa 
by  revising  the  entiy  under  the  heading 
"To  be  nominated  by—"  to  read  "The 
Delegate  to  the  House  of  Representatives 
representing  American  Samoa." 

fSiasa    [Amandwq 

3.  Section  310.58  is  amended  in 
paragraph  (e)(2)  by  adding  at  the  end 
thereof  the  following  sentence.  "If  the 
Secretary  of  Defense  is  unable  or 
imwiUing  to  order  an  individual  to 
active  duty,  the  Secretary  of 
Transportation  may  recover  fit>m  the 
individual  the  cost  of  education 
provided  by  the  Federal  Government  by 
requesting  the  Attorney  General  to  begin 
coiut  proceedings  to  recover  the  costs  of 
that  education." 
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1310.66    [Amendedl 

4.  Section  310.66  is  amended  in 
paragraph  (c)  by  adding  at  the  end 
thereof  the  following  sentence:  "The 
Secretary  may  allow,  upon  approval  of 
the  Secretary  of  State,  additional 
individuals  from  the  Republic  of 
Panama  to  receive  instruction  at  the 
Academy  on  a  reimbtusable  basis." 

Dated:  August  22, 1995. 
Jy  Order  of  the  Maritime  Administrator. 
Joel  Richard, 

Secretaiy,  Maritime  Adndiustration. 
IFR  Doc.  95-21194  Filed  8-25-95;  8.45  am] 
MLUNQ  CODE  4«1«^«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[GC  Dockrt  No.  92-223;  FCC  95-346] 

Broadcast  Indecency 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  is  amending 
its  rules  on  enforcement  of  prohibitions 
against  broadcast  indecency  so  as  to  be 
in  compliance  with  the  instructions 
given  by  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit  in  Action 
for  Children's  Television  v.  FCC.  The 
intended  effect  of  the  Court's  instruction 
is  to  make  the  time  periods  during 
which  the  indecency  ban  applies  the 
same  for  both  public  broadcasters  and 
cranmercial  broadcasters. 
EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bailey,  Office  of  General  Counsel. 
(202)  418-1720. 
SUPPLEMENTARY  INFORMATION: 
Memorandum  Opinion  and  Order 


"with  instructions  to  limit  its  ban  on  the 
broadcasting  of  indecent  programs  to 
the  period  from  6:00  a.m.  to  10:00  p.m." 
Id.,  slip  op.  at  30.  The  effect  of  the 
Court's  instruction  is  to  make  the  time 
periods  during  which  the  indecency  ban 
applies  the  same  for  both  public 
broadcasters  and  commercial 
broadcasters.  Thus,  we  are  hereby 
amending  Section  73.3999  of  the 
Commission's  Rules,  47  C.F.R. 
§  73.3999,  to  provide  that  no  licensee  of 
a  radio  or  television  broadcast  station 
shall  broadcast  on  any  day  between  6 
a.m.  and  10  p.m.  any  material  which  is 
indecent. 

2.  Accordingly,  it  is  ordered.  That 
Section  73.3999  of  the  Commission's 
Rules,  47  CFR  §  73.399,  is  amended  as 
set  forth  below. 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 
William  F.Caton, 
Acting  Secretary. 
Appendix — Amendatory  Text 

Part  73.  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


action:  Final  rule;  technical 
amendments. 


Adopted:  August  7, 1995. 
Released:  August  18, 1995. 

By  the  Commission: 

1.  By  this  Order,  the  Commission 
conforms  its  rules  to  comply  with  the 
instructions  given  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Action  for 
Children's  Television  v.  FCC,  No.  92- 
1092  (decided  en  banc  Jtme  30, 1995; 
mandate  issued  July  12. 1995).  Although 
the  Court  genersJly  upheld  the 
Commission's  implementation  of 
Section  16(a)  of  the  Public 
Telecommtmications  Act  of  1992.  Pub. 
L.  No.  102-356. 106  Stat.  949  (1992). 
relating  to  the  prohibition  on  indecent 
programming  by  broadcast  stations,  it 
remanded  the  case  to  the  Commission 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  154,  303,  334. 

2.  Section  73.3999  is  revised  to  read 
as  follows: 

173.3999    Enforcement  of  18  U.8.C.  1464 
(rMtrlctions  on  the  transmission  of 
obscene  and  IndMMt  material). 

(a)  No  licensee  of  a  radio  or  television 
broadcast  station  shall  broadcast  any 
material  which  is  obscene. 

(b)  No  licensee  of  a  radio  or  television 
broadcast  station  shall  broadcast  on  any 
day  between  6  a.m.  and  10  p.m.  any 
material  which  is  indecent. 
[FR  Doc.  95-21247  Filed  8-25-95;  8:45  am) 
BiLUNQ  cooe  n^^^«^-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49CFRPart390 

RIN  212&-AC51 

Accident  Recordkeeping  Requirements 

agency:  Federal  Highway 
Adminisnatiffli  (FHWA),  DOT. 


SUMMARY:  This  doctunent  technically 
amends  the  definition  of  the  term 
accident  in  FHWA's  Federal  motor 
carrier  safety  regulations  to  include 
language  that  was  inadvertently  omitted 
from  a  previous  final  rule,  and 
technically  amends  those  regiilations  to 
indicate  that  the  Office  of  Management 
and  Budget  has  approved  the  accident 
recordkeeping  requirements  as  amended 
by  this  rule.  The  full  intention  of  the 
FHWA  was  to  require  interstate  motor 
carriers  to  include  their  accidents 
involving  a  commercial  motor  vehicle 
engaged  in  intrastate  commerce  on 
accident  registers.  The  definiticm  of  the 
term  accident  is  amended  to  reflect  this 
intention. 

EFFECTIVE  DATE:  September  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763,  or  Mrs.  Allison  Smith,  Office 
of  the  Chief  Counsel,  (202)  366-0834. 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Stnei,  SW.,  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
February  2, 1993,  the  FHWA  published 
a  final  rule  in  the  Federal  Register  (58 
FR  6726)  which  removed  the  accident 
notification  and  reporting  requirements 
.  in  part  394  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  and  added 
a  requirement  in  part  390  that  motor 
carriers  maintain  an  accident  register 
consisting  of  a  list  of  information  about 
accidents  and  copies  of  all  accident 
reports  required  by  governmental 
authorities  or  insurere.  The  accidents 
that  must  be  included  in  an  accident 
register  were  specified  by  the  definition 
of  the  term  accident  in  49  CFR  390.5. 
The  term  accident,  as  currently  defined, 
does  not  include  an  accident  involving 
a  commercial  motor  vehicle  engaged  in 
intrastate  commerce.  This  type  of 
accident  was  covered  by  the  accident 
notification  and  reporting  requirements 
in  part  394.  The  FHWA  inadvertently 
failed  to  include  this  type  of  accident  in 
the  definition  of  the  term  accident.  The 
full  intention  of  the  FHWA  was  to 
require  interstate  motor  carriere  to 
include  their  accidents  involving  a 
commercial  motor  vehicle  engaged  in 
intrastate  commerce  on  accident 
registere.  . 

The  FHWA  is  therefore  makmg  a 
technical  amendment  to  the  definition 
of  the  term  accident  to  include 
accidents  involving  a  commercial  motor 
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vehicle  engaged  in  intrastate  conunerce. 
The  phrase  "in  interstate  or  intrastate 
commerce"  is  being  inserted  into  the 
definition  of  the  term  accident.  This 
technical  amendment  will  require 
interstate  motor  carriers  to  include 
accidents  involving  a  cormnercial  motor 
vehicle  engaged  in  interstate  or 
intrastate  commerce  in  their  accident 
registers.  There  is  a  long  precedent  of 
interstate  motor  carriers  being  required 
to  file  and/or  maintain  reports  about 
accidents  involving  a  commercial  motor 
vehicle  engaged  in  interstate,  foreign,  or 
intrastate  commerce.  This  technical 
amendment  clarifies  the  FHWA's  intent 
regarding  this  issue. 

An  accident  register,  which  includes 
all  accidents  meeting  this  amended 
definition,  assists  the  FHWA  in 
evaluating  a  motor  carrier's  accidents 
and  developing  countermeasiues  to 
reduce  future  accidents.  The  FHWA  is 
also  able  to  compare  a  motor  carrier's 
accident  register  with  the  accident  data 
from  the  automated  State  accident 
reporting  system  to  ensure  that  all 
accidents  as  defined  in  §  390.5  are 
accoimted  for  in  the  system. 

Rulemaldng  Analyses  and  Notices 

Prior  notice  and  opportunity  for 
comment  are  unnecessary  imder  5 
U.S.C.  553(b)(3)(B)  because  this  rule 
does  not  impose  any  additional  duty  or 
obligation  on  any  motor  carrier.  Instead, 
it  simply  reinstates  the  requirement  to 
keep  records  on  acddenta  involving  a 
commercial  motor  vehicle  operating  in 
intrastate  commerce,  which  was 
inadvertently  omitted  when  the 
accident  recordkeeping  requirements 
were  last  revised,  and  provides  notice  to 
the  public  that  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  burden  of  the 
accident  recordkeeping  requirements  of 
part  390.  as  amended  by  this  rule. 
Therefore,  in  this  pxu^ly  procedural 
action,  the  FHWA  is  not  exercising  ita 
discretion  in  a  way  that  could  be 
meaningfully  affected  by  public 
comment.  In  addition,  due  to  the 
technical  nature  of  this  final  rule,  the 
FHWA  has  determined  that  prior  notice 
and  opportimity  for  comment  are  not 
required  under  Department  of 
Transportation's  regulatory  poUcies  and 
procedures,  as  it  is  anticipated  that  such 
action  would  not  result  in  the  receipt  of 
useful  information.  Therefore,  the 
FHWA  is  proceeding  directly  to  a  final 
rule. 


action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA  estimates  that 
approximately  87,000  accidents,  as 
defined  in  49  CFR  390.5.  occur 
annuaUy.  The  FHWA  beUeves  that  the 
amoimt  of  time  needed  for  interstate 
motor  carriers  to  collect  and  record  the 
seven  elemente  of  information  on 
accident  registers  is  minimal  because 
the  information  is  readily  available.  In 
consideration  of  the  total  number  of 
accidents  which  must  be  included  on 
accident  registers  and  the  short  period 
of  time  necessary  to  record  information 
about  each  accident,  the  economic 
burden  imposed  by  the  accident 
recordkeeping  requiremente  is  minimal. 
Since  the  economic  binden  for 
maintaining  records  about  all  accidents 
as  defined  in  49  CFR  390.5  is  not 
significant,  the  economic  burden  of  the 
recordkeeping  for  the  portion  of  these 
accidents  which  occur  in  intrastate 
commerce  is  also  not  significant. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities.  This  action 
does  not  impose  any  additional  duty  or 
obligation  on  any  motor  carrier, 
regardless  of  its  size,  because  this  action 
simply  reinstates  a  requirement  which 
was  inadvertently  omitted  when  the 
accident  recordkeeping  requirements 
were  last  revised.  The  majority  of  small 
motor  carriers  do  not  have  an  accident, 
as  defined  in  49  CFR  390.5,  in  a  given 
year.  Any  motor  carrier  without  an 
accident,  as  defined  in  49  CFR  390.5.  in 
a  given  year  is  not  required  to  maintain 
an  accident  register  for  this  year.  The 
FHWA  certifies  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


ExecutJTe  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Ragalat(H7  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Nothing  in  this  docmnent  preempte 
any  State  law  or  regulation.  This  final 
rule  does  not  limit  the  policymaking 
discretion  of  the  States.  Federal  funding 
is  available  to  assist  States  in 
implementing  and  operating  their 
accident  reporting  systems.  Nothing  in 
this  document  changes  any  condition 


for  this  funding  or  has  any  other  impact 
upon  State  governments. 

Executive  Order  12372 
(Intei^ovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.  -— 

Paperwork  Reduction  Act 

The  information  collection 
requirements  as  amended  by  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  and  assigned  the  control  number 
of  2125-0526  which  expires  on  March 
31, 1998. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  piupose  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  docmnent  can  be 
used  to  cross  reference  this  action  with 
the  Uiufied  Agenda. 

List  of  Subjects  in  40  CFR  Part  390 

Highway  safety.  Motor  carriers,  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  August  21, 1995. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  49.  Code  of 
Federal  Regulations,  subtitie  B.  chapter 
m,  part  390  as  set  fortii  below: 

PART  39(MAMENDED] 

1.  The  authority  citation  for  Part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5901-5907.  31132 
31133.  31136. 31502,  and  31504;  and  49  CFR 
1.48. 

2.  Section  390.5  is  amended  by 
revising  the  definition  of  Accident  to 
read  as  follows: 

|3M^    DeflnKkMis. 
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Accident  means — 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  an  occurrence 
involving  a  commercial  motor  vehicle 
operating  on  a  public  road  in  interstate 
or  intrastate  commerce  which  results  in: 

(i)  A  fataUty: 

(ii)  Bodily  injury  to  a  person  who.  as 
a  result  of  the  injtiry,  immediately 
receives  medical  treatment  away  from 
the  scene  of  the  accident;  or 

(lii)  One  or  more  motor  vehicles 
incurring  disabling  damage  as  a  result  of 
the  accident,  requiring  the  motor 
vehicle  to  be  transported  away  from  the 


scene  by  a  tpw  truck  or  other  motor 
vehicle. 
(2)  The  term  accident  does  not 

include: 

(i)  An  occurrence  involving  only 
boarding  and  alighting  from  a  stationary 
motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the 
loading  or  unloading  of  cargo;  or 

(iii)  An  occurrence  in  the  course  of 
the  operation  of  a  passenger  car  or  a 
multipurpose  passenger  vehicle  (as 
defined  in  §  571.3  of  this  title)  by  a 
motor  carrier  and  is  not  transporting 
passengers  for  hire  or  hazardous 
materiSs  of  a  type  and  quantity  that 


require  the  motor  vehide  to  be  marked 
or  placarded  in  accordance  with 
§177.823  of  this  title. 


|39ai5    [AmwkM] 

3.  Section  390.15  is  amended  by 
adding  the  following  parenthetical 
language  at  the  end  of  the  section  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  2125-0526) 

[FR  Doc  95-21304  Filed  8-25-95;  8:45  ami 
BILUNQ  COOC  4»10-a-P 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrtn  Suparvlaion 

12  CFR  Parts  500. 504. 610, 515, 520, 

5^543^545  552, 556, 562. 563, 563d. 

5639,567,571,563,  and  584       ^^ 

[No.  9fr-16(q 
RIN1S60-AA86 

ftogulatory  Raviaw 

AOEMCY:  Office  of  Thrift  Supervision. 
Treasuiy. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comment. 

SUMMARY:  Pursuant  to  section  303(a)  of 
the  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(C3)RIA)  and  the  Regulatory  Reinvention 
Initiative  of  the  Vice  President's 
National  Performance  Review,  the 
Office  of  Thrift  Supervision  (OTS)  has 
reviewed  chapter  V  of  the  Code  of 
Federal  Regulations  (CFR),  where  OTS 
regulations  are  codified.  OTS  reviewed 
each  regulation  to  determine  whether  it 
is  necessary,  imposes  the  least  possible 
burden  consistent  with  safety  and 
soundness,  and  is  written  in  a  clear, 
straightforward  manner. 

As  a  result  of  this  review,  OTS  has 
identified  a  number  of  regulations  that 
can  be  eliminated  as  duplicative  or 
unnecessary.  The  agency  is  today 
proposing  to  remove  those  sections  from 
Its  regulations.  OTS  has  also  identified 
a  number  of  ways  in  which  its 
regulations  could  be  streamlined  or 
reorganized  into  a  more  user-friendly 
document.  Before  proposing  such 
structural  changes,  however,  the  agency 
is  today  requesting  comment  on 
whether  such  changes  would 
sufficiently  improve  the  CFR  to  merit 
the  effort  to  make  the  changes  and  the 
effort  required  from  the  industry  to 
become  familiar  with  the  new  structure. 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1995. 
AOORESSes:  Send  comments  to  Chief, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 


Office  of  Thrift  Supervision,  1700  G 
Street  NW.,  Washington.  D.C.  20552, 
Attention  Docket  No.  95-160.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street  NW..  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments  will 
be  available  for  inspection  at  1700  G 
Street  NW..  from  1:00  p.m.  until  4:00 
p.m.  on  business  days. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Therese  L.  Monahan.  Project  Manager. 
Thrift  Policy  (202)  906-5740;  or  Valerie 
J.  Lithotomos,  Counsel  (Banking  and 
Finance),  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  (202) 
906-6439,  Office  of  Thrift  Supervision. 
1700  G  Street  NW..  Washington.  DC 
20552. 
SUPPI^MEHTARY  MTORMATION: 


L  Backgromid 

Today,  the  OTS  is  publishing  the  first 
in  a  series  of  proposals  to  streamline, 
update,  and  generally  improve  its 
regulations.  The  OTS  conducted  a 
comprehensive  review  of  its  regulations 
in  the  spring  of  1995  pursuant  to  section 
303  of  CDRIA  and  the  Administration's 
Reinvention  Initiative.'  In  response  to 
the  Administration's  mandate  to  create 
grass  roots  partiierships  and  the  desire 
to  negotiate.,  not  dictate  rules,  OTS 
sought  specific  industry  comments  on 
regulatory  burden  through  town 
meetings  and  industiy  roundtable 
meetings  held  by  the  Acting  Diiector 
and  Regional  Directors.  In  addition, 
OTS  obtained  further  industry  input 
bom  America's  Community  Bankers 
(ACB).2  The  ACB  surveyed  some  of  its 
members  and  offered  a  summary  of 
survey  findings  to  the  OTS.  ACB's 
survey  collected  industry  feedback  on 
OTS's  regulatory  structure  and  various 
commimication  vehicles  used  to 
disseminate  OTS  interpretations  and 
guidance.  ACB  reported  a  generally 
favorable  response  to  OTS's  overall  plan 
to  streamline  and  reorganize  its 
regulations  in  order  to  reduce  regulatory 
burden. 

OTS  Staff  in  both  the  Washington  and 
Regional  Offices  reviewed  the 
regulations  and  policy  statements 

'  Sbb  the  Department  of  Treasury's  Summary 
Report  on  the  Presidents  Regulatory  Reform 
Initiativaa. 

'  America's  Community  Banlurs  U  a  trade 
association  representing  2,000  savings  assocUtions 
and  community  fmancial  insUtutions  and  related 
business  firms. 
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contained  in  chapter  V  of  the  CFR  to 
"streamline  and  modify  those 
regulations  and  policies  in  order  to 
improve  efficiency,  reduce  unnecessary 
costs,  *  •  •  eliminate  unwarranted 
constraints  on  credit  availability  [and] 
remove  inconsistencies  and  outmoded 
and  duplicative  requirements."  ^ 

Preliminary  staff  recommendations 
for  improvements  to  the  regulations 
were  based  on  the  following  criteria: 

•  Is  the  regulation  current? 
'  •  Can  the  regulation  be  eliminated 

without  endangering  safety  and 
soundness,  diminishing  consimier 
protection,  or  violating  statutory 
requirements? 

•  Is  the  regulation's  subject  matter 
more  suited  for  a  policy  statement? 

•  Is  the  regulation  consistent  with  the 
regulations  of  the  other  federal  bankins 
agencies?  ^ 

•  Can  the  regulation  be  understood 
without  consulting  an  attorney? 

•  Is  the  regulation  written  as  a  stand- 
alone regulation,  without  confusing 
cross-references? 

•  Is  the  regulation  required  by 
stahite? 

•  Are  the  regulations/parts/sections 
ordered  in  a  logical  fashion? 

This  review  identified  a  number  of 
ways  in  which  OTS's  regulations  could 
be  unproved.  The  agency  is  undertaking 
a  five-step  process  to  improve  its 
regulations.  Today's  proposal  reflects 
the  first  two  steps  of  that  process. 

First,  the  agency  seeks  public 
comment  on  a  number  of  potential  ways 
OTS  could  streamline  and  restructiue 
its  regulations  to  make  them  more  user- 
friendly.  These  potential  improvements, 
discussed  in  Section  II  of  this  preamble, 
have  been  suggested  by  OTS 
Washington  and  Regional  staff.  OTS  is 
particularly  interested  in  whether  such 
reorganization  and  restructuring  would 
make  OTS's  regulations  easier  for  the 
public  to  use. 

Second,  the  proposal  seeks  comment 
on  the  deletion  of  a  number  of  specific 
parts  and  sections  the  agency  has 
identified  as  outdated  or  unnecessary. 
These  regulations  are  discussed  more 
fully  in  Section  in  of  this  preamble.  The 
agency  also  seeks  comment  on  some 
technical  modifications  to  its 
regulations,  including  changes  made  to 
update  cross-references  and  definitions. 


'Section  303  of  CURIA.  12  U.S.C  4803(a)(lMA). 
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As  a  third  step  in  this  reinvention  of 
regulations,  the  agency  expects  to  issue 
over  the  next  year  a  series  of  more 
substantive  proposals  to  make  more 
significant  changes  in  a  number  of  key 
areas  of  its  regulations,  including 
regulations  governing  lending, 
subsidiaries,  charter  and  by-laws, 
insurance,  preemption,  and  adjustable- 
rate  mortgages.  Comments  received  on 
the  organizational  changes  proposed 
today  will  also  be  considered  in  each  of 
those  more  substantive  reviews. 

The  fourth  step  in  this  reinvention  is 
OTS's  participation  in  the  interagency 
review  of  its  regulations,  along  v«th 
those  of  the  other  federal  banking 
agencdes,  with  a  view  to  implementing 
section  303(a)(2)  of  CDRIA  by  making 
regulations  and  guidance  implementing 
common  statutory  provisions  and 
supervisory  policies  more  uniform.  This 
review  is  taldng  place  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council. 

Finally,  the  agency  has  identified 
some  regulations  that  would  require 
statutory  changes  before  the  regulation 
could  be  removed  or  updated.  These 
include  removing  the  liquidity 
regulation  at  part  566,  which  is  required 
by  section  6  of  the  HOLA.  removing  the 
requirement  that  Federal  savings 
associations  maintain  membership  in  a 
Federal  Home  Loan  Bank,  which  is 
required  by  section  5(f)  of  the  HOLA, 
and  providing  additional  lending 
flexibility  under  the  Qualified  Thrift 
Lender  test,  which  is  required  by 
section  10(m)  of  the  HOLA.  The  agency 
has  submitted  potential  legislative 
changes  on  these  and  other  burdensome 
statutory  provisions  to  the  Congress. 

n.  Kequest  for  Comment  on  Possible 
Reorganization  of  OTS  Regulations 

OTS's  current  regulatory  structxire  has 
evolved  over  the  years  in  response  to 
sweeping  statutory  changes  and  changes 
in  policy  direction  based  on  the 
di&rence  in  the  general  condition  and 
makeup  of  the  thrift  industry.  When 
chapter  V  of  the  CFR  is  viewed  as  a 
whole,  some  subject  areas  are  addressed 
in  multiple  areas  of  the  regulations.  For 
example,  a  savings  association 
considering  whether  to  create  a  service 
corporation  or  an  operating  subsidiary 
would  currenUy.  at  a  minimum,  look  at 
§§  545.74.  545.81.  563.37,  563.41,  and 
571.21.  An  institution  considering  a 
merger  with  another  depository 
institution  might  have  to  review 
regulations  in  parts  546,  552,  and  563. 

Historically,  OTS's  predecessor 
agency,  the  Federal  Home  Loan  Bank 
Board  (FHLBB),  looked  at  the  source  of 
statutory  authority  and  charter  type  of 
affected  institutions  in  organizing 


subchapters  of  chapter  V  of  the  CFR. 
Regulations  in  former  subchapter  B  (12 
CFR  520  et  seq.)  were  promulgated 
pursuant  to  the  FHLBB's  authority 
imder  the  Federal  Home  Loan  Bank  Act 
(FHLBA);  regulations  in  subchapter  C 
(12  CFR  540.et  seq.)  were  promulgated 
under  the  FHLBB's  chartering  authority 
for  federal  savings  associations  under 
the  Home  Owner's  Loan  Act  (HOLA); 
and  regulations  in  subchapter  D  (12  CFR 
560  et  seq.)  were  promulgated  under  the 
FHLBB's  authority  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  (FSUC)  under  tide  IV  of  the 
National  Housing  Act  (NHA)  for  all 
FSLIC-insured  institutions. 

The  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act 
(FIRREA)  created  the  OTS  in  1989  and 
substantially  overhauled  the  statutes 
governing  the  regulation  of  savings 
associations.  Titie  IV  of  the  NHA  was 
repealed  and  some  authorities  imder 
which  the  FHLBB  had  issued 
regulations  pursuant  to  the  FHLBA  and 
tiUe  IV  of  the  NHA  were  transferred  to 
the  HOLA,  which  itself  was  revised.  The 
HOLA  now  serves  as  the  primary 
statutory  authority  for  OTS  regulation  of 
all  savings  associations,  regardless  of 
charter. 

In  October,  1989,  OTS.  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Federal  Housing  Finance  Board 
divided  up  the  regulations  of  the  former 
FHLBB  and  FSUC  among  themselves  in 
accordance  with  their  new  statutory 
responsibilities.  In  November.  1989, 
OTS  published  a  recodification  of  its 
regulations.  This  recodification  reflected 
some  reorganization  of  the  regulations 
into  a  more  user-friendly  format,  but 
because  of  time  constraints  did  not 
include  a  total  structural  overhaul. 

From  January,  1992  until  January, 
1993,  OTS  reviewed  and  revised  its 
regulations  with  a  view  to  removing 
outdated  and  unnecessary  regulations.  It 
held  public  hearings  in  February,  1992 
and  requested  industry  comments  on 
regulations  that  could  be  removed  or 
modified.  It  published  a  notice  of 
proposed  rulemaking  in  September, 
1992  and  adopted  a  final  regulation  in 
January,  1993  that  removed  a  number  of 
obsolete  or  redundant  regulations.  The 
agency  did  not  propose  as  part  of  that 
process  to  restructure  the  regulations, 
remove  regulations  that  duplicated 
statutory  authority,  or  revise  regulations 
setting  forth  certain  implied  powere.  At 
that  time,  the  agency  believed  that  such 
changes  could  result  in  more  confusion 
than  benefit  for  those  subject  to  OTS 
regulations.* 


If  the  OTS  were  drafting  its 
regulations  on  a  totally  clean  slate,  the 
regulations  would  not  be  organized  as 
they  are  now.  However,  the  cost  of 
changing  an  existing  and  familiar 
structure  could  exceed  the  benefit 
derived  from  creating  a  more  logical 
organizational  structure.  As  part  of  the 
substantive  review  of  major  areas  of 
OTS  regulations  such  as  lending, 
subsidiaries,  and  corporate  governance, 
OTS  is  considering,  and  seeks  public 
input  on,  how  much  restructuring 
related  regulations  would  help  CFR 
users.  Some  specific  types  of 
reorganization  that  would  cut  across 
subject  areas  are  set  forth  below. 


«See  57  FR  40350  (September  3, 1992). 


A,  Should  OTS  Consolidate  Common 
Definitions  of  General  Applicability  now 
in  Parts  541. 561.  563.  and  583  in  a  new 
Part  501? 

1.  Background 

Currently,  several  subchapters  of 
OTS's  regulations  have  definitional 
parts.  In  the  1989  recodification  of 
OTS's  regulations,  the  agency  removed 
duplicative  definitions  from  parts  541 
(definitional  part  for  subchapter  C)  and 
561  (definitional  part  for  subchapter  D) 
and  clarified  that  definitions  in  each  of 
those  parts  applied  to  both  subchapters 
unless  a  specific  regulation  provided 
otherwise.  Subchapter  F,  the  regulations 
for  savings  and  loan  holding  companies, 
has  its  own  definitional  part,  part  583, 
writh  some  duplicative,  some  unique, 
and  some  sli^tly  different  definitions. 
Other  parts  and  sections,  such  as  part 
564  (Appraisals),  part  567  (Capital),  and 
§  563.51  (Qualified  Thrift  Lender), 
contain  definitions  that  generally  apply 
only  to  that  part  or  section.  Recent  OTS 
regulations  have  included  definitions 
for  new  terms  in  the  revised  section,  in 
part  because  this  is  the  common 
practice  at  the  other  banking  agencies. 
Some  of  these  section-  or  part-specific 
regulations  have  themselves  been  cross- 
referenced  in  other  sections.  For 
example,  the  agency's  transactions-with- 
affiliates  regulation.  12  CFR  563.41. 
defines  "subsidiary"  by  referring  to 
§  567.1(dd).  the  capital  regulation,  but 
defines  "savings  association"  by 
referring  to  §  583.21.  the  definitions 
used  for  savings  and  loan  holding 
companies. 

2.  Possible  Revision 

The  OTS  is  considering  consolidating 
all  definitions  used  or  referenced  in 
more  than  one  part  or  section  into  a  new 
part  501 .  Definitions  used  only  in  a 
particular  part  or  section  would  remain 
with  that  unit.  Placing  all  common 
definitions  in  a  new  part  501  would 
significantly  simplify  the  structure  of 
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CJTS's  regulations.  We  expect  that  it 
may  save  time  for  users  searching  for  a 
definition  and  trying  to  determine  the 
regulations  to  which  the  definition 
applies.  It  may  also  minimize  confusion 
resulting  from  duplicative  or  conflicting 
definitions  of  the  same  term  and  reduce 
the  amount  of  cross-referencing  needed. 
As  with  any  structural  change,  users 
might  experience  initial  confusion  until 
they  became  familiar  with  the  new 
structure.  When  OTS  did  a  similar 
consolidation  of  definitions  on  a  smaller 
scale  in  1989,  however,  no  major 
problems  were  reported. 

B.  Should  OTS  Consolidate  the 
Remaining  Safety  and  Soundness 
Regulations  in  Part  545  Into  Part  563? 

1.  Background 

In  1989,  FIRREA  amended  both  the 
HOLA  and  the  Federal  Deposit 
Insurance  Act  (FDIA)  in  a  number  of 
ways  that  subjected  both  federally  and 
state  chartered  savings  assodatioas  to 
similar  requirements.  Additional 
statutory  changes  in  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDIOA)  have  resulted  in  more 
similar  authority  and  safety-and- 
soundness-based  restrictions  for  state 
and  federally  chartered  entities.  Under 
section  28  of  the  FDIA,  the  type  and 
amoimt  of  activities  in  which  state- 
chartered  savings  associations  may 
mgage  without  specific  FDIC  approval 
are  tied  more  closely  to  the  types  and 
levels  of  activities  permitted  for  federal 
savings  associations. 

As  a  result  of  these  statutory  changes 
and  a  general  effort  by  OTS  to  remove 
duplicative  regulations  and  apply 
regulations  consistently  to  institutions 
regardless  of  charter  type,  most  new 
safety-and-soundness-based  regulations 
have  been  placed  in  subchapter  D 
iJsuaUy  in  part  563.  Additionally,  over 
the  years  a  number  of  regulations  found 
m  parts  545  and  563  have  been  written 
to  include  cross-references  to 
regulations  found  in  the  other  part.  For 
example,  definitional  parts  541  and  561 
aach  already  cross-reference  their 
counterpart.  The  real  estate  regulation 
for  federal  savings  associations  at 
§  545.32  cross-references  the  agency's 
general  real  estate  lending  regulaticms  at 
S§  563.35(d),  563.100,  and  563.101. 
Similarly,  the  regulation  on  high  loan- 
to-value  loans  by  all  savings 
■ModatlOTis  found  at  §  563.37  cross- 
references  restrictions  found  in  the 
federal  savings  association  regulations 
at  S  545.38. 


2.  Pofluble  Revisions 

The  OTS  eeeks  input  from  the 
industry  and  other  users  of  its 


regulations  on  whether  its  regulatiims 
would  be  improved  by  consolidating  all 
safety-and-soundness-based  regulations 
into  part  563.  The  purpose  of  this 
consolidation  would  be  to  simplify  and 
streamline  the  structure  of  OTS 
regulations,  not  to  impose  additional 
restrictions  on  state-chartered 
institutions.  If  institutions  find  the 
current  structure  familiar  and  workable, 
such  a  consolidation  could  create  an 
unnecessary  burden.  The  agency  is  also 
concerned  that  such  a  consolidation 
could  be  perceived  as  an  attempt  to 
increase  the  regulatory  burden  on  state- 
chartered  associations,  rather  than  an 
attenipt  to  consolidate  requirements 
applicable  to  savings  associations 
regardless  of  their  charters  that  are 
tnurently  scattered  in  several 
subchapters  of  chapter  V. 

As  part  of  today's  proposal,  the 
agency  is  proposing  to  eliminate  a 
number  of  regulations  applicable  to 
federal  savings  associations  that  merely 
cross-reference  or  duplicate 
requirements  found  in  part  563.  If  OTS 
decided  to  consolidate  the  regulations 
further,  it  would  first  review  the 
targeted  regulations  in  part  545  to 
determine  which  safety-and-soundness- 
based  regulations  or  portions  of  those 
regulations  originally  applicable  to 
federal  savings  associations  were 
appropriate  for  all  savings  associations. 
Any  remaining  restrictions  found  to  be 
unnecessary  would  be  removed  from  the 
regulations  before  the  regulations  were 
consolidated  into  part  563. 

C.  Should  OTS's  Regulations 
Comprehensively  Codify  Thrift  Powers 
or  Should  OTS  Delete  Regulations  That 
Only  Repeat  Statutory  Authority  or  set 
Forth  an  Implied  Power? 

1.  Background 

Chapter  V  of  the  CFR.  where  OTS's 
regulations  are  codified,  is  inconsistent. 
It  repeats  some,  but  not  all,  statutory 
powers  and  restrictions  and  some,  but 
not  all,  implied  powers  and  restrictions 

on  those  powers.  This  has  led  to   ' 
confusion. 

fa  discussing  regulations  with  OTS 
field  personnel,  some  Institutions  have 
indicated  that  they  believe  tiiat  chapter 
V  of  the  CFR  is  a  self-contained 
docummit.  Others,  while  recognizing 
that  Chapter  V  is  not  currentiy  the  sole 
repository  of  Information  on  thrift 
powers,  believe  that  it  would  be  more 
useful  if  it  codified  all  implied  md 
statutory  powers.  Still  others  believe 
that  Chaptw  V  should  be  simplified  by 
removing  all  regulations  that  moely 
repeat  statutory  authority. 

a.  Statutory  powers.  Over  the  years, 
the  OTS  and  its  predecessor,  the 
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FHLBB.  have  generally  omitted  or 
removed  regulations  that  do  no  more 
than  repeat  statutory  language  or  dte 
statutory  authority  in  the  course  of  other 
r^ulatory  biuden  reduction  projects. 
The  agency's  view  has  been  that 
removing  dupUcative  language  from  the 
regulations  can  minimize  necessary 
updating  when  Congress  amends  a 
statute. 

Currently.  OTS  has  specific 
regulations  and  portions  of  regulations 
that  repeat  statutory  language  [e.g., 
§S  545.44  (mortgage  ti^nsactions  with 
the  Federal  Home  Loan  Mortgage 
Corporation)  and  584.3  (tiansactions 
with  affiliates)).  Other  regulations  repeat 
rtatiitory  authority  in  one  paragraph  and 
then  set  limitations  on  that  authority  in 
succeeding  paragraphs  (e.g.,  §§545.39 
(loans  guaranteed  under  the  Foreign 
Assistance  Act)  and  545.46  (commercial 
loans)). 

b.  Implied  powers.  Some  OTS 
regulations  set  forth  an  implied  power 
of  savings  associations  (a  power  that  is 
Incidental  to  the  exercise  of  powers 
expressly  set  forth  in  statutes  or 
regulations),  such  as  §§  545.17  (funds 
tiansfer  services)  and  556.12  (deposit  . 
assurance  of  direct  deposit  of  Social 
Security  payments).  Other  implied 
powere  of  savings  associations,  and 
interpretations  of  the  scope  of  express 
statutory  powers,  have  not  been  codified 
as  regulations.  Savings  associations 
must  look  to  legal  opinions  or  regulatory 
handbooks  for  information  on  these 
powere.  This  reflects  the  factually 
specific  manner  in  which  issues  on 
implied  powera  are  usually  first 
presented  to  the  agency.  OTS's 
regulations  have  never  completely 
reflected  all  of  savings  associations' 
implied  powen  or  restrictions  on  these 
powere. 


2.  Proposed  revisions  ' 

OTS  is  considering  which  of  two 
diametrically  opposed  approaches 
™i^t  result  in  a  more  useful  Chapter  V. 

The  first  alternative  would  be  to 
include  all  statutory  and  implied 
powers  of  thrifts  in  OTS  regulations. 
This  would  create  a  comprehensive,  but 
significantly  longo-,  regulatory 
document.  A  truly  self-contained 
document  that  includes  a  complete 
recitation  of  both  statutory  and  implied 
powere  might  be  a  valuable  resource, 
but  could  become  quickly  outdated  as 
statutes  are  amended.  Given  the 
evolving  nature  of  the  market  for 
financial  services,  a  comprehensive 
listing  of  implied  powera  in  the 
regulations  would  definitely  require 
frequent  updating. 

"rtie  second  alternative  would  be  to 
eliminate  all  regulations  that  merely 


repeat  statutory  powers  or  that  list 
implied  powere.  Handbooks  or  legal 
opinions  would  provide  a  more 
complete  discussion.  This  would 
decrease  total  CFR  pages  and  streamline 
the  lagulations.  A  variation  of  this 
alternative  might  be  to  increase  specific 
citations  to  statutory  authority  in  the 
regulations  but  remove  repetitions  of 
statutory  language.  A  regulation  could 
set  forth  the  existence  of  implied 
powers  and  the  standards  used  to 
determine  those  powera. 

Pending  public  comment  on  these 
alternatives,  today's  proposal  takes  a 
middle  position.  It  sxiggests  deletion  of 
several  regulaticms  that  merely  refer  to 
statutory  authority  without  any 
additional  regulatory  Interpretation. 
Today's  proposal  would  not,  however, 
remove  ^oee  regulations  that  contain 
paragraphs  setting  forth  both  statutory 
authority  and  regulatory  restrictions  on 
that  authority  because  the  OTS  seeks 
pubhc  input  on  whether  this  format  Is 
more  helpful  than  burdensome.  The 
proposal  also  neither  removes  the 
regulations  listing  certain  implied 
powere  of  savings  associations  nor  adds 
repilations  setting  forth  other  implied 
powera. 

D.  Should  Policy  Statements  in  Parts 
556  and  571  Be  Deleted  and  Recast 
Either  as  Regulations  or  Placed  as 
Guidance  Placed  in  the  Appropriate 
Regulatory  Handbook? 

1.  Background 

Parts  556  and  571  of  the  CFR  contain 
policy  statements  adopted  by  OTS  or  its 
predecessor  agency,  the  FHLBB,  after 
notice  and  comment  rulemaking.  The 
original  concept  behind  codifying 
policy  statemente  in  the  CFR  was  to 
make  these  agency  interpretations  and 
guidance  readily  available  to  savings 
associations.  Since  1989,  however,  OTS 
has  been  gradually  eliminating  policy 
statementa  from  these  parts  and 
incorporating  their  substance  either  into 
regulations  after  notice  and  comment 
rulemaking  or  as  guidance  in  regulatory 
handbooks.  These  handbooks  are 
provided  to  all  savings  associations  and 
are  available  to  othere  by  subscription. 
The  handbooks  compile  information 
from  various  sources  on  ciurent  agency 
interpretations  and  guidance  and 
contain  more  detail  than  the  CFR 


2.  Possible  Revisions 

One  alternative  is  to  review  each  of 
the  policy  statements  currently 
appearing  in  the  CFR  and  determine, 
after  notice  and  comment,  whether  it 
should  be  adopted  as  a  regulation. 
Those  not  adopted  as  regulations  would 
be  placed  as  guidance  in  the  appropriate 


regulatory  handbooks.  This  woxild 
streamline  the  CFR  and  aid  in  providing 
a  more  concise  and  less  confusing 
organizational  structure. 

Another  alternative  would  be  to 
continue  to  include  some  policy 
statementa  in  Chapter  V  of  the  CFR 
where  the  agency  believed  that  this 
would  be  the  best  vehicle  for 
acquainting  savings  associations  and 
other  CFR  usere  of  the  agency's  most 
significant  interpretations.  The  agency 
seeks  commenta  on  what  criteria  would 
be  most  useful  in  choosing  which  policy 
statementa  to  codify,  if  this  approach 
were  chosen. 

E.  What  is  the  Best  Method  of 
Communicating  Different  Types  of 
Information.  Guidance,  Policies, 
Restrictions,  and  Requirements? 

1.  Background 

Savings  associations  that  look  only  at 
the  CFR  for  information  on  OTS 
interpretive  rules,  policies,  procedures, 
and  guidance  have  barely  scratched  the 
surface  of  available  materials.  New 
issues  arise  and  are  addressed  in  fact- 
specific  situations.  Some  are  first 
presented  by  a  request  for  a  legal 
opinion,  othere  through  an  on-site 
examination,  othere  in  discussions  with 
an  interagency  task  force.  OTS  also 
commxmicates  policy  positions  via    / 
Regulatory  Handbooks,  Transmittals/ 
Thrift  and  Regulatory  Bulletins,  legal 
opinions,  Lettere  to  Chief  Executive 
Officere  (CEO  Lettere),  preambles  to 
regulations,  instructions  to  the  Thrift 
Financial  Report,  press  releases,  and 
speeches. 

There  are  vast  differences  in  the  types 
and  time  sensitivity  of  information 
communicated.  It  is  not  likely  that  the 
agency  could  ever  adopt  just  one  form 
of  communication.  However,  the  agency 
is  striving  to  keep  commimications  as 
clear,  simple,  and  timely  as  possible. 

Becaiise  not  all  methods  of 
communication  reach  all  of  OTS's 
audiences  equally,  confusion  has  arisen 
in  some  rapidly  developing  areas.  For 
example,  OTS  sent  CEO  Lettere  to 
savings  associations  notifying  them  of 
delays  in  implementation  of  the 
interest-rate  risk  component  of  the 
capital  regulation  while  the  agency 
developed  an  appeals  process.  Law 
firms  who  needed  that  information  in 
preparing  disclosure  statementa 
discussing  capital  requirementa  for 
those  savings  associations  did  not 
receive  this  information  directly.  Some 
discussions  on  the  scope  of  regulations 
appear  only  in  the  preamble 
accompanying  those  regulations  when 
they  are  published  in  the  Fedwal 
Register,  not  in  the  CFR  The  agency's 


commimications  on  implied  powere 
usually  take  the  form  of  legal  opinions, 
Vi^ch  are  available  through 
computerized  legal  databases  that  may 
not  be  regularly  accessed  by  some 
savings  assoctations. 

The  agency  has  also  heard  complainte 
from  some  usere  that  some  of  the  more 
informal  means  of  communication,  sudi 
as  press  releases,  speeches,  and  CEO 
lettere  are  not  indexed  or  numbered  and 
are  thus  more  difficult  to  identify  and 
obtain  after  issuance. 
2.  Request  for  Comment  in  Developing 
Possible  Revisions 


The  agency  is  considering,  and  sedts 
public  input  on,  establishing  standards 
for  which  means  of  communication 
would  be  preferred  for  particular  tyoes 
of  information.  Among  the  criteria  mat 
could  be  used  in  detennining  the 
appropriate  method  would  be:  (1)  The 
urgency  of  communicating  the 
information;  (2)  the  audience  to  be 
reached  (both  primary  and  secondary 
audiences);  (3)  whether  industry  or 
public  input  must  be  obtained  through 
notice  and  comment  rulemaking;  and  (4) 
whether  the  situation  to  be  addressed  is 
evolving,  increasing  the  likelihood  for 
chains  in  the  agency's  position.  The 
agency  is  also  considering  whether  there 
are  more  ways  in  which  the  agency  can 
receive  and  make  inf{wmation  available 
electronically. 

m.  Proposed  Deletions  and 
Modifications  to  Regulations 

Set  forth  below  are  regulations  that 
OTS  is  proposing  to  delete  because  they 
are  no  longer  useful.  The  OTS  is  also 
proposing  to  delete  cross-references  to 
sections  that  are  being  deleted. 

A.  Regulations  To  Be  Removed  or 
Modified  Because  of  Obsolescence  or 
Redundancy 

1.  Recordkeeping 

a.  Statements  of  Condition  (562.3). 
The  OTS  is  proposing  to  remove  the 
regulation  requiring  savings  associations 
to  publish  an  annual  statement  of 
condition  in  a  newspaper  and  to  make 
such  "counter  statementa"  available  at 
each  home  and  branch  office.  These 
requirementa  have  proven  burdensome 
and  unnecessary.  The  newspaper 
publication  requirement  was  added  to 
parallel  a  statutory  requirement  that 
national  banks  publish  such  statementa 
of  condition.  That  requirement  for 
national  banks  was  repealed  in  1994. 
The  Acting  Director  of  OTS  waived  the 
requirement  for  savings  associations  to 
make  such  publications  in  December, 

1994. 

The  agency  has  found  that  counter 
statementa  are  not  often  used  by  savings 


44446 


Federal  Regirter  /  Vol.  60.  No.  166  /  Monday.  August  28.  1995  /  Prooo^H  Rules 


association  customers  and  duplicate 
infonnation  already  available.  The  other 
federal  banking  agencies  do  not  impose 
a  similar  requirement  on  the  depository 
institutions  they  regulate.  A  savings 
association  customer  seeking  such 
information  may  ask  the  savings 
association  for  it,  or  may  obtain  the 
inlormation  from  the  OTS. 

b.  Filing  and  signature  requirements 
(563g.S).  Tlie  OTS  proposes  to  decrease 
the  required  number  of  copies  of  an 
offering  circular  filed  in  connection 
with  seciuities  offerings  under  part  563g 
to  reduce  the  regulatory  biurden  and 
associated  costs.  The  number  of 
required  copies  of  offering  circulars 
would  be  reduced  from  25  to  9. 


2.  Policy  Statements  (556.4.  556.6. 
556.8,  556.9,  556.11,  556.14.  556.15) 

As  discussed  above  in  Section  n,  the 
OTS  is  seeking  comment  on  whether  it 
should  remove  all  of  its  policy 
statements  from  the  CFR,  adopting  some 
as  regulations  after  notice  and  comment 
and  transferring  others  to  guidance.  As 
part  of  its  review,  the  OTS  has 
identified  a  number  of  policy  statements 
that  are  either  outdated,  merely  reflect 
current  business  practice,  or  otherwise 
provide  no  meaningful  guidance  beyond 
that  contained  in  the  regulations 
themselves.  The  agency  is  proposing  to 
delete  those  statements.  Section  556.* 
flnsiuancej  duplicates  sections  571.4 
and  563.35.  Section  556.8  (Suretyship) 
duplicates  section  545.103;  section 
556.9  (Imposition  of  late  charges  and 
due-on-sale  clatues)  duplicates  the 
contents  of  parts  590  and  591;  section 
556.11  (Prepayment  penalty  on 
mortgage  loans)  reiterates  section 
545.34(c);  and  section  556.14  (Qiief 
executive  officer  of  a  branch  office) 
duplicates  information  found  in  the 
model  bylaws  for  Federal  mutual 
associations.  Section  556.6  (Savings 
accounts)  is  not  totally  consistent  with 
Regulation  DD.'  and  is  otherwise 
outdated.  Section  556.15  (Drive-in  and 
Pedestrian  facilities)  contains  some 
outdated  provisions  and  otherwise 
merely  reiterates  common  business 
practice. 

3.  Operational  Regulations 

The  OTS  proposes  to  rwnove  a 
number  of  obsolete  or  duplicative 
regulations  addressing  a  variety  of 
operational  issues  for  savings 
associations. 

a.  Electronic  Fund  Transfers  (Part 
533).  Part  533  provides  that  electronic 
fund  transfers  by  savings  associations 
are  subject  to  Regulation  E,  12  CFR  part 
205  (1995).  OTS  proposes  to  delete  this 

*  12  CFS  Put  230  (1996). 


part  in  its  entirety  because  it  is 
unnecessary  and  may  cause  confusion. 
By  its  terms.  Regulation  E  applies  to 
consumw  electinnic  funds  ti-ansfers  at 
all  financial  institutions,  including 
savings  associations.  Other  regulations 
that  apply  to  all  financial  or  depository 
institutions  are  not  separately  cross- 
referenced  in  OTS's  regulations. 

b.  Withdrawal  requests  (545.15).  The 
OTS  is  proposing  to  remove  this  section 
because  it  imposes  unnecessary 
restrictions. 

c.  Issuance  of  mutual  capital 
certificates  (545.18);  Issuance  of  net 
worth  certificates  (545.19);  Borrowing, 
issuing  obligations  and  giving  security 
(545.20);  Employment  contracts 
(545.122);  Negotiable  order  of 
withdrawal  accounts  authorized  (563.8); 
and  Form,  return  and  maturity  of 
securities  (563.72).  These  sections  are 
proposed  for  deletion  because  they 
either  merely  repeat  that  a  savings 
association  has  the  authority  to  do 
something  Uiat  is  authorized  elsewhere 
or  that  the  activity  is  subject  to 
restrictions  set  forth  in  other 
regulations.  Section  545.18  repeats 
autiiority  found  in  section  5(b)(5)  of  the 
HOLA  and  refere  to  §  563.74.  which 
governs  all  mutxial  capital  certificates 
issued  by  savings  associations.  Section 
545.19  repeats  authority  found  in 
section  13  of  the  FDIA.  Section  545.20 
repeats  authority  found  in  section  5(b) 
of  the  HOLA.  Section  545.122 
duplicates  section  563.39.  Section  563.8 
repeats  authority  found  in  12  U.S.C. 
1832.  Section  563.72  merely  reiterates 
that  securities  approved  by  OTS  under 
other  provisions  are  approved. 

d.  Financial  futures  transactions 
(545.136)  and  Financial  options 
transactions  (545.137).  These  sections 
are  proposed  for  deletion  because  they 
merely  reiterate  that  federal  savings 
associations  may  engage  in  these  types 
of  ti«nsactions  subject  to  the  limitations 
set  forth  in  12  CFR  Part  563.  Subpart  F. 
The  agency  is  separately  reviewing 
Subpart  F  for  potential  futiire  updating 
and  revision. 

e.  Limitation  on  transaction  of 
business  (552.2-4).  This  section  is 
proposed  for  deletion  because  it  merely 
reiterates  tiiat  part  552  sets  forth  when 
companies  may  engage  in  business  as  a 
Federal  stock  association. 

/.  Membership  in  a  Federal  Home 
Loan  Bank  (563.49).  This  section 
expired  on  April  19. 1995,  and,  tiius, 
should  be  removed.  Federal  savings 
associations  are  still  required  to 
maintain  FHLB  membership  by  section 
5(1)  of  the  HOLA  and  the  FHLBA. 


4.  Regulations  on  Savings  and  Loan 
Holding  Companies  and  Affiliates 

a.  Loans  and  other  transactions  with 
affiliates  and  subsidiaries  (563.41(dXl)). 
The  statutory  provisions  limiting  thrifts' 
full  use  of  the  sister  bank  and  thrift 
exemption  provisions  of  sections  23A 
and  23B  of  the  Federal  Reserve  Act 
expired  on  December  3 1 , 1 994.  OTS 
therefore  proposes  to  remove  this 
parallel  regulatory  provision. 

b.  Transactions  with  affiliates  (584.3). 
This  section  is  proposed  for  deletion 
because  it  merely  sets  forth  a  statutory 
restriction  without  any  regulatory 
interpretation  or  guidance. 

c.  Penalty  for  loss  of  QTL  status 
(584.6).  This  section  is  proposed  for 
deletion  because  it  duplicates  the 
penalties  stated  in  section  563.52. 
which  OTS  proposes  to  amend  to  refer 
to  the  statutory  penalties. 

5.  Organizational  Revisions  (Parts  500, 
504.  515.  and  529;  Sectiohs  510.1,  510.3 
543.12.  563d.200.30.  and  584.11) 

a.  Simplification  of  Part  500.  The  OTS 
is  proposing  today-to  simplify  part  500. 
which  sets  forth  its  statutory  authority 
and  organizational  structure.  The  OTS 
proposes  to  delete  sections  500.3,  500.4, 
and  500.5  and  incorporate  them  into  the 
general  statement  of  authority  at  §  500.1. 
Because  the  current  recitation  of  OTS's 
structiu«  is  out  of  date,  the  OTS 
proposes  to  delete  sections  500.11 
through  500.17  and  to  modify  sectibn 
500.10  accordingly.  The  OTS  will 
publish  a  notice  setting  forth  its  current 
organizational  structure.  As  that 
structure  is  modified  in  the  futiire, 
revised  notices  will  be  published. ' 

b.  National  Security  Information  (Part 
504).  The  OTS  proposes  to  delete  part 
504  in  its  entirety.  Part  504  was  issued 
by  the  FHLBB,  predecessor  to  the  OTS, 
pursuant  to  the  requirements  of  subpart 
E  of  Executive  Order  12356,  April  2, 
1982  (Order).  The  Order  appUes  to  the 
Departinent  of  the  Treasury,  which  has 
issued  implementing  regulations.  These 
regulations  apply  to  Uie  OTS  as  a 
component  part  of  the  Treasury 
Department.  Thus,  the  OTS  proposes  to 
delete  this  part  because  it  is 
unnecessary. 

c.  Use  of  Penalty  Mail  in  the  Location 
and  Recovery  of  Missing  Children  (Part 
515).  The  Department  of  Justice's  OfBce 
of  Juvenile  Justice  and  Delinquency 
Prevention  guidelines  are  promulgated 
pursuant  to  the  authority  of  §  3220(aKl) 
of  title  39  of  the  United  Sutes  Code. 
Pursuant  to  §  3220(a)(2),  each 
"executive  department  and  independent 
establishment  of  the  Government  of  the 
United  States  shall  prescribe  regulations 
under  which  penalty  mail  sent  by  such 


Federal  Regwter  /  Vol.  60.  >fo.  166  /  Monday.  Augost  28,  1995  /  Proposed  Rules 


44447 


department  or  establishment  may  be 
used  in  conformance  with  the 
guidelines  prescribed  under  paragraph 
(1)."  As  a  component  of  the  Treasury 
Department,  rather  than  itself  an 
executive  department  or  independent 
establishment,  the  OTS  is  subject  to  any 
regulations  Treasury  may  adopt  on  this 
topic.  Accordingly,  OTS  proposes  to 
remove  part  515. 

d.  Nondiscrimination  in  Federally 
Assisted  Programs  (Part  529).  The 
puipose  of  part  529  was  to  effectuate  the 
provisions  of  title  VI  of  the  Qvil  Rights 
Act  of  1964,  which  prohibits,  among 
other  things,  discrimination  in  programs 
and  activities  receiving  federal 
assistance.  The  OTS  is  not  authorized  to 
extend  any  federal  financial  assistance 
to  any  program  or  activity. 

This  i»rt  was  initially  adopted  by  the 
FHLBB.  The  FHLBB  established  a 
Housing  Opportunity  Allowance 
Program  in  tne  early  1970's  that 
provided  federal  assistance  through  the 
Federal  Home  Loan  Banks  to  provide 
housing  for  low-  and  middle-income 
families.  That  program  effectively 
ceased  to  exist  in  1978.  Thus,  part  529 
is  unnecessary  and  the  OTS  proposes  to 

ddiete  it. 

e.  Miscellaneous  Organizational 
Regulations  (Sections  510.1.  510.3). 
Section  510.1  sets  forth  agency  policy 
on  ex  parte  commiinicaticms  in   . 
contested  applications.  Section  510.1  is 
proposed  for  deletion  because  it  is 
confusing,  not  consistent  with  the 
Administrative  Procedure  Act  (APA), 
and  does  not  reflect  current  agency 
policy.  This  proposed  deletion  would 
not  affect  ex  parte  commxmications  in 
adfudicative  proceedings  under  the 
APA,  which  are  governed  by  part  509. 
OTS  will  review  the  procedures 
currently  contained  in  S  510.1  and 
transfer  any  remaining  relevant 
provisions  to  the  Applications 
Processing  Handbook.  The  OTS  also 
proposes  to  delete  section  510.3  because 
it  is  unnecessary.  The  section  simply 
repeats  the  obvious:  organizational 
regulations  of  the  OTS  are  to  be  read  as 
a  ythole  with  other  regulations  of  the 

agency.  . 

/.  Bank  Insurance  Fund-insured 
Federal  saving  banks  (543.12).  This 
regulation  merely  repeats  OTS's 
statutory  authority  under  section  5(o)  of 
die  HOLA  to  issue  a  Federal  charter  to 
a  former  state^hartered  savings  bank 
that  will  maintain  its  deposit  insurance 
by  the  Bank  Insurance  Fund.  OTS 
proposes  to  delete  the  regulation. 

g.  Delegation  of  authority  to  the  Chief 
Counsei  (563d.20O-30  and  563g.22).  In 
order  to  provide  greater  organizational 
flexibility,  the  OTS  has  been  removing 
nwcific  delegations  of  authority  from  iU 


regulations.  Delegations  of  authority  are 
now  contained  in  Director's  Orders  and 
do  not  need  to  be  codified  in  regulation. 
Therefore,  OTS  proposes  to  remove 
these  regulations  and  issue  the 
appropriate  delegations  in  Director's 

(>ders.  _  ,    . 

h.  Hearing  (584.11).  This  regulation 
applies  to  hearings  on  applications  to 
the  OTS  regarding  savings  and  loan 
holding  companies.  The  OTS  is 
preparing  a  Thrift  Bulletin  settii^  forth 
the  agency's  current  procedures  for 
hearings  or  other  appeals  on  all  types  of 
applications.  AcpOToingly,  the  OTS 
proposes  to  remove  §  584.11. 

B.  Other  Techiucal  Amendments 

1.  Definition  of  Unimpaired  Capital  and 
Unimpaired  Surplus  (563.41  and 
563.43) 

In  March,  1995,  the  OTS  revised  iU 
definition  of  "unimpaired  capital  and 
unimpaired  surplus"  for  purposes  of  its 
loans-to-one-b«OTOwer  regulation*,  12 
CFR  563.93,  to  follow  the  newly  revised 
definition  of  "capital  and  surplus" 
promulgated  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)'  for 
its  lending  limits  regulation.  Recendy, 
the  Board  of  Govemore  of  the  Federal 
Reserve  System  has  proposed  to  adopt 
the  OCC  definition  of  capital  and 
surplus  for  its  insider  lending 
regulations  at  Regulation  0.«  To  reduce 
confusion,  OTS  is  today  proposing  to 
adopt  the  same  definition  of 
"unimpaired  capital  and  surplus"  for 
transactions  wiUi  affiliates  and  insider 
lending  regulations  as  it  adopted  for  the 
loans-to-one-borrower  regulation.  This 
will  make  these  regulations  consistent 
with  the  proptwed  change  to  the  Federal 
Reserve  Board  definition. 


2.  Definition  of  Organization  of 
Economic  Cooperation  and 
Development  (OECD)-based  country 
(567.1(p)) 

The  other  federal  banking  agencies 
have  proposed  to  modify  the  definition 
of  "OECD-lwsed  country"  in  their 
capital  regulations  and  gmdelines  to 
reflect  a  new  standard  for  when  the 
sovereign  drtrt  of  a  country  would 
qualify  for  the  lowest  risk-weight 
category  under  the  risk-based  capital 
regidations.'  This  proposed  change  is 
identical  to  that  proposed  by  the  other 
agencies.  It  would  add  a  roouirement 
that  in  order  to  qualify  for  the  lowest 


•60  PR  15661  (Mudi  28. 1095).  amnuliag  12 

C31l563.9S(bKll)- 
7  Sm  60  FR  6526  (Pafarnvy  15, 1905). 

•  60  PR  19668  (April  20, 1995). 

•For  a  mora  complete  diacuaaion  of  the 
heckiround  for  thiapropoeed  chant*.  •«*• 
propoaed  rule  puUiahad  by  the  OOC  at  54  FR  45243 

(September  1, 1994). 


risk  weight  category,  such  sovereign 
debt  must  not  have  been  restructured  in 
the  previous  five  years.  For  purposes  of 
this  rule,  an  event  of  restructuring  of 
external  sovereign  debt  generally  would 
include  renegotiations  of  terms  arising 
from  the  country's  inability  or 
unwillingness  to  meet  its  external  debt 
service  obligations.  Renegotiations  of 
debt  in  the  normal  course  of  business 
generally  do  not  indicate  transfer  risk  of 
the  kind  that  would  preclude  an  OECD- 
based  coimtry  from  qualifying  for  lower 
risk-weight  treatment.  One  example  of 
such  a  routine  renegotiation  wovJd  be  a 
renegotiation  to  allow  the  borrower  to 
take  advantage  of  a  change  in  market 
conditions,  such  as  a  dedine  in  interest 
rates. 

IV.  Execotive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "sigiificant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

V.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OTS 
certifies  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  does  not  impose  any 
additional  burdens  or  requirements 
upon  rrnnW  entities  and  lowers  several 
paperwork  and  other  burdens  on  all 
savings  associations. 

VL  UnfniMled  Mandatae  Ad  of  1998 

The  OTS  has  determined  that  the 
requirements  of  this  proposed  rule  will 
not  result  in  expenditures  by  State, 
lo<al,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Act  of  1995. 

Lift  of  Subjects 

12  CFR  Part  500 

Organization  and  functions 
(Government  agencies). 

12  CFR  Part  504 
Classified  information. 

12  CFR  Part  510 

Administrative  practice  and 
procedure. 

12  CFR  Part  515 

'  Infents  and  children.  Postal  smvioe. 
12  CFR  Part  529 

Administrative  practice  and 
procedure.  Civil  rights. 
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12  CFR  Part  533 

Consumer  protection.  Electronic 
funds  transfers.  Savings  associ^ons. 

12  CFR  Part  543 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 

12  CFR  Part  545 

Accounting.  Consumer  protectioD, 
Credit,  Electronic  funds  tranters. 
Investments,  Manufactured  homes. 
Mor^ages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  552 

Rsporting  and  recordkeeping 
requirements,  Savings  associations. 
Seouities. 

12  CFR  Part  5Se 

Savings  associations. 

12  CFR  Part  562 

Accounting,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  563 

Accoimting,  Advertising,  Crime, 
Currency.  Flood  insurance.  Investments, 
Mortgages.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  563d 

Authority  delegations  (Govenunent 
agencies),  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12CFRPart563g 

Reporting  and  recordkeeping 
reqiiirements.  Savings  associations. 
Securities. 

12  CFR  Part  567 

Capital.  Savings  associations. 

12  CFR  Part  571 

Accounting.  Conflicts  of  interest. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 

associations.  ^^ 

12  CFR  Part  5W 

Holding  companies.  Savings 
associations. 

12  CFR  Part  584 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping    . 
requirements.  Savings  associations. 
Securities. 

Accordingly,  and  under  the  autiiority 
of  12  U.S.C  1462a.  the  OfBce  of  Thrift 
Supervision  proposes  to  amend  chapter 


V,  titie  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTEl  A— OKGANIZATION  AND 
PROCXDUUES 

PART  SOO-ORGANIZATIOII  AND 
CHANNELUNQ  OF  FUNCTIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

AadMrity:  12  VS.C.  1462a,  1463. 1464. 
1501.1    [Amended] 
H8eOL3-«W.5    [RwiMMwq 

2.  The  existing  tract  of  §  500.1  is 
designated  as  paragraph  (a),  the  existing 
texts  of  §§  500.3.  500.4  and  500.5  are 
redesignated  as  paragraphs  (b),  (c)  and 
(dj,  respectively,  of  $  500.1,  and 
§§  500.3,  500.4,  and  500.5  are  removed. 

3.  Section  500.10  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  section  to  read  as  follows: 

fSOaiO   The  OTS  or  The  Office. 

•  •  'The  Director  directs  and  carries 
out  the  mission  of  die  OTS  with  the 
awistanoe  of  offices  reporting  direcUy  to 
him.  One  of  these  offices  oversees  the 
direct  examination  and  supervision  of 
savings  associations  by  regulatory  staff 
to  ensure  the  safety  and  soundness  of 
the  industry. 

Mfioaii-eooLiT  [RmMwetq 

4.  Sections  500.11  through  500.17  are 
removed. 

PARTS04-[REMOVEO] 

5.  Part  504  is  removed. 

PART  510-««8CELLANEOUS 
ORGANIZATIONAL  REGULATIONS 

6.  The  authority  citation  for  part  510 
continues  to  read  as  follows: 

Arthorty:  5UAC  301;  12  U.S.C  1462a, 
1463.1464. 

fSIOJ   [Removed] 

7.  Sectitm  510.3  is  removed. 

PART515HREMOVEO] 

8.  Part  515  is  removed. 

SUBCHAPTER  B— GONSUMER-IELATED 
KEGULATIONS  **iaibj 

PART  S29-{REMOVEO] 

9.  Part  529  is  removed. 
PART533-4REMOVED1 

10.  Part  533  is  removed.    • 


PART  54»-tiCORPORATION, 

2?22J2?J^ii'®  CONVERSION 
OF  FEDERAL  MUTUAL 

ASS0CUT10NS 

11.  The  autiiOTity  dUtion  for  part  543 
continues  to  road  as  follows: 

i-Jr?!I«^  ^"-^-^  **«*•  »*«2a,  1463, 
1464, 1467a,  2901  etaeq. 

H54a.i2-643.13   [Removed!) 

12.  Sections  543.12  and  543.13  are 
removed. 

PART  546-<)PERATIONS 

13.  The  authcnity  dUtion  for  part  545 
continues  to  read  as  follows: 

i.^r****^  *^  "-^-^  **®2«.  1463, 1464, 

14.  Sections  545.15,  545.18  thiouidi 
545.20,  545.44. 545.122,  545.136  and 
545.137  are  removed. 

PART  552-tlCORPORATION. 
ORQANttATlOli  AND  CoSSrSION 
OF  FEDERAL  STOCK  ASSOCUTIONS 

15.  The  authority  dtation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 
1464, 1467a. 

1562.^4  [Ramovetq 

16.  Section  552.2-4  is  removed. 
fS62J-2   [Amended] 

17.  Section  552.6-2  is  amended  by 
removing  the  phrase  "§  545.122  of  this 
subchapter"  in  paragraph  (b).  and  by 
adding  in  lieu  thereof  the  phrase 
"§  563.39  of  this  chapter". 

PART  556-STATEMENTS  OF  POLICY 

18.  The  authority  dtation  for  part  556 
continues  to  read  as  follows: 

Authority:  5  VS.C.  552. 559: 12  U.S.C 
1464, 1701h3: 15  U.S.C  1693-1693r. 

556.15    [Removed] 

19.  Sections  556.4,  556.6,  556.8 
through  556.9,  556.11,  and  556.14 
through  556.15  are  removed. 

PART  562-REQULATORY 
REPORTINQ  STANDARDS 

20.  The  authority  dtation  for  part  562 
continues  to  read  as  follows: 

Amhwtty:  12  VS.C.  1463. 

1582.3    [Removed] 

21.  Section  562.3  is  removed. 

PART  563-OPERATIONS 

22.  The  authority  dtation  for  part  563 
continues  to  read  as  foUows: 
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AildMKity:  12  U.S.C  375b,  1462. 1462a. 
1463. 1464. 1467a.  1468, 1817,  l828,  3806; 
42  U.S.C  4106. 

H  663.8, 563.49. 563.72    [Removed} 

23.  Sections  563.8,  563.49  and  563.72 
are  removed. 

24.  Section  563.41  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(10)(iv)  and  adding  a 
semicolon  in  its  place,  by  adding 
paragraph  (b)(ll),  by  removing 
paragraph  (d)(1),  by  redesignating 
paragraphs  (d)(2)  through  (d)(7)  as 
paragraphs  (d)(1)  through  (d)(6), 
respectively,  and  by  removing  the 
phrase  "After  January  1. 1995.  any"  in 
the  introductory  text  of  newly 
designated  paragraph  (d)(1)  and  adding 
the  word  "Any"  in  its  place,  to  read  as 
foUows: 

{  563.41    Loans  and  otiier  transactions 
wWi  affiliates  and  sutMldiarles. 

•  *        •        *        * 

Ob)  •  •  ' 

(11)  The  term  capital  stock  and 
surplus  of  the  savings  association  means 
"unimpaired  capital  and  unimpaired 
surplus"  as  defined  at  §  563.93(b)(ll)  of 
this  part. 

•  II    *        •        •        ' 

fS63.42    [Amended] 

25.  Section  563.42  is  amended  by 
removing  the  phrase  "§  563.41.  any 
bank,  any  savings  association  in  a 
structure  qualifying  under  §  563.41(d)(1) 
of  this  part  or.  after  January  1, 1995,"  in 
paragraph  (d)(1).  and  by  adding  in  lieu 
thereof  the  phrase  "§  563.41  of  this  part, 
any  bank,  or". 

26.  Section  563.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1663.43    Loans  by  savings  associations  to 
their  executive  officers,  directore  and 
princlpel  sheieholdsre. 

•        •       •       •        • 

(f)  References  to  the  term 
"unimpaired  capital  and  unimpaired 
surplus"  shall  be  deemed  to  refer  to 
"unimpaired  capital  and  unimpaired 
surplus"  as  defined  at  §  563.93(b)(ll)  of 
this  part. 

fS63J2   [Amended] 

27.  Section  563.52  is  amended  by 
removing  the  phrase  "%  584.6  of  this 
diapter"  in  paragraph  (b),  and  by 
adding  in  lieu  thereof  the  phrase  "12 
U.S.C.  1467a(m)". 

PART  SMd-SECURITlES  OF 
SAVINGS  ASSOCIATIONS 

28.  The  authority  dtation  for  part 
563d  is  revised  to  read  as  follows: 

Aodiority:  12  U.S.C  1462a,  1463. 1464;  15 
U.S.C  78c(b).  781,  78m,  78n.  78w.  78d-l. 


f563d.200-30    [Rentoved] 

29.  Section  563d.200-30  is  removed. 

PART  563g-SECURmE8  OFFERINGS 

30.  The  authority  dtation  for  part 
563g  continues  to  read  as  follows: 

Authority.  12  U.S.C  1462a.  1463. 1464;  15 
U.S.C  78c(b).  781.  78in.  78n.  78p.  78w. 

31.  Section  563g.5  is  amended  by 
revisii^  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§563g.5   Filing  and  signature 
requirements. 

•       •       *       •       * 

(b)  Number  of  copies.  (1)  Unless 
otherwise  required,  any  filing  under  this 
part  shall  include  nine  copies  of  the 
document  to  be  filed  with  the  OTS.  as 
follows: 

(i)  Seven  copies,  which  shall  mclude 
one  manually  signed  copy  with  exhibits, 
three  conformed  copies  with  exhibits, 
and  three  conformed  copies  without 
exhibits,  to  the  Dissemination  Branch. 
Records  Management  and  Information 
Policy;  and 

(ii)  Two  copies,  which  shall  include 
one  manually  signed  copy  with  exhibits 
and  one  conformed  copy,  without 
exhibits,  to  the  Regional  Director. 

(2)  Within  five  days  after  the  effective 
date  of  an  offering  circular  or  the 
commencement  of  a  public  offering  after 
the  effective  date,  whichever  occius 
later,  nine  copies  of  the  offering  circular 
used  shall  be  filed  with  the  OTS,  as 
follows:  seven  copies  to  the 
Dissemination  Branch,  Records 
Management  and  Infbnnation  Policy, 
and  two  copies  to  the  Regional  Diredor. 


any  OECD  coimtry  which  has 
rescheduled  its  external  sovereign  debt 
in  the  previous  five  yeare.  These 
countries  are  hereinafter  referred  to  as 
OECD  countries.  *  *  * 


f563g.^    [Removed] 

32.  Section  563g.22  is  removed. 

PART  SCT-CAPTTAL 

33.  The  authority  dtation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462. 1462a.  1463. 
1464. 1467a.  1828  (note). 

34.  Section  567.1  is  amended  by 
revising  the  firet  two  sentences  of 
paragraph  (p)  to  read  as  follows: 

f  567.1    Definitions. 
•        »        •        *        • 

(p)  OECD-based  country.  The  term 
OECD-based  country  means  a  member 
of  the  grouping  of  countries  that  are  full 
members  of  the  Organization  of 
Economic  Cooperation  and 
Development,  plus  countries  that  have 
conduded  spedal  lending  arrangements 
with  the  Litemational  Monetary  Fund 
(IMF)  assodated  with  the  IMF's  General 
Arrangements  to  Borrow,  but  exdudes 


PART  571-STATEMEMTS  OF  POUCY 

35.  The  authority  dtation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552,  559;  12  U.S.C 
1462a.  1463. 1464. 

§571.24   [Amended] 

36.  Section  571.24  is  amended  by 
removing  the  phrase  "parts  528  and 
529"  in  paragraph  (a),  and  by  adding  in 
Ueu  thereof  die  phrase  "part  528". 

PART583-OEFINrnONS 

37.  The  authority  dtation  for  part  583 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462. 1462a.  1463, 
1464, 1467a,  1468. 

f  583.17    [Amended] 

38.  Section  583.17  is  amended  by 
removing  the  phrase  "§  584.6  of  this 
subchapter",  and  by  adding  in  lieu 
thereof  the  phrase  "12  U.S.C. 
1467a(m)". 

PART  584— REGULATED  ACTIVITIES 

39.  The  authority  dtation  for  part  584 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462. 1462a,  1463. 
1464, 1467a,  1468. 

f  584.2a    [Amended] 

40.  Section  584.2a  is  amended  by 
removing  the  phrase  "§  584.6  of  this 
subchapter"  in  paragraph  (a)(2).  and  by 
adding  in  lieu  thereof  the  phrase  "12 
U.S.C.  1467a(m)". 

1584.2-1    [Amended] 

41.  Section  584.2-1  is  amended  by 
removing  the  phrase  "§  584.3  of  this 
part"  where  it  appears  in  paragraphs 
(b)(2)  and  (b)(3)  introdurtory  text,  and 
by  adding  in  lieu  thereof  the  phrase  '12 
U.S.C.  1467a(m)". 

«584.3. 584.6, 584.11    [Removed] 

42.  Sections  584.3, 584.6  and  584.11 
are  removed. 

Dated:  August  21, 1995. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiachtar, 
Acting  Director. 

(PR  Doc.  95-21160  Filed  8-25-95;  8:45  am] 
iajjNO  COK  C7»-ei-P 
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DEPARTMENT  OF  TRANSPORTATION 
Fwtarai  Aviation  Admlniatration 
UCFRPart39 

[DockMNo.9fr-NM-76-Ap]  ^ 

Airworthiness  Directives;  Beecfi  IModei 
400, 400A,  and  400T  (IMIIitary  T-1A) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaldne 
(NPRM).  ^^  '^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  Model  400.  400A,  and 
400T  (miUtary  T-IA)  airplanes.  This 
proposal  would  require  modification  of 
the  standby  instrument  lighting  system. 
Tliis  proposal  is  prompted  by  a  report 
that,  due  to  the  design  of  the  standby 
mstrument  lighting  system,  the  lighting 
for  the  standby  instruments  dimmed  to 
an  unacceptable  level  when  Uie  main 
electrical  power  was  turned  off.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  standby 
instrument  lighting  system  adequately 
illuminates  the  standby  instrument,  if 
normal  electrical  power  is  lost  or  is 
turned  off  as  a  result  of  fire  or  smoke  in 
the  cockpit. 

DATES:  Comments  must  be  received  by 
October  10, 1995. 

AOOftESSES:  Submit  comments  in 
triplicate  to  die  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-4^JM- 
76-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  Uirough  Friday,  except 
Federal  holidays. 

The  service  information  refer-  need  in 
meproposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation,  Commercial 
Service  Department,  P.O.  Box  R5. 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate 
1601  Lind  Avenue.  SW.,  Renton. 
Washington. 

FOB  FUHTHER  INFORMATION  CONTACT: 
Harvey  Nero.  Aerospace  Engineer, 
Syalenu  and  Propulsion  Branch,  ACE- 
118W.  FAA.  Wichita  Aircraft 
Cwlification  0*Bce.  Small  Airplane 
DirectOTate.  1801  Airport  Road,  Room 
100,  Mid-Continent  Airpwt,  Wichita 
Kansas  67209;  telephone  (316)  946- 
4137;  fax  (316)  946-4407. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tiiphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  Uiis 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
95-NMr76-AD,  1601  Und  Avenue. 
SW.,  Renton.  Washington  98055-4056. 
Discussion 

The  FAA  has  received  a  report 
indicating  diat.  during  evaluation 
checks  of  the  cockpit  lighting  of  Beech 
Model  400  airplanes,  the  ligjiting  for  the 
standby  instruments  (airspeed  indicator, 
altimeter  indicator,  and  attitude 
indicator)  dimmed  to  an  unacceptable 
level  when  Uie  main  electrical  power 
was  turned  off. 

During  normal  operations,  the 
internal  lighting  for  the  standby 
instiTunente  is  provided  through  the 
dinuning  control  of  the  pilot's 
instiiunent  panel.  If  nonnal  electoical 
power  is  lost,  the  hghting  power  is  then 
provided  through  the  dinuning  control 
of  the  co-pilot's  instrument  panel. 

Investigation  has  revealed  that  setting 
the  dimming  control  of  the  co-pilot's 
instrument  panel  to  the  dim  position 
coidd  cause  the  standby  instruments  to 


dim  to  an  unacceptable  level  when 

normal  electrical  power  is  lost.  The 
cause  of  die  imacceptable  level  of 
lighting  has  been  attributed  to  die 
design  of  the  standby  instrument 
lighting  system. 

If  normal  electrical  power  is  lost  or 
turned  off  as  a  result  of  fire  or  smoke  in 
the  cockpit,  die  standby  instrument 
lighting  system  could  fail  to  adequately 
illuminate  the  standby  instrument. 
Lighting  of  the  standby  airspeed 
indicator,  standby  altimeter  indicator, 
and  standby  attitiide  indicator  may  not 
be  adequate  for  die  pilot  to  discern 
*SP8  an  emergency  procedure. 
The  FAA  has  reviewed  and  approved 
Beechcraft  Service  Bulletin  2563.  dated 
February  1995.  which  describes 
procedures  for  modification  of  die 
standby  instiiunent  lighting  system.  The 
modification  will  ensure  that  the 
standby  instrument  lights  are  fully 
illuminated  in  the  event  of  loss  of 
normal  electrical  power. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  diis  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  standby 
instiounent  lighting  system.  The  actions 
would  be  required  to  be  accomplished 
m  accordance  with  the  service  bulletin 
described  previously. 

As  a  residt  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  die  FAA  has  learned 
that,  in  general,  some  operators  Tay 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  diat  are  identified  in  die 
applicability  provision  of  die  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  die  AD.  The  FAA 
pointa  out  diat  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  die  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
comphance  widi  die  AD,  die  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  mediod  of 
compliance  widi  die  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
b^n  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  189  Model 
400,  400A,  and  400f  airplanes  of  die 
affected  design  in  die  worldwide  fleet 

The  FAA  estimates  thrt  189  airplanes  of 
U.S.  registry  would  be  affected  by  diis 
proposed  AD,  that  it  would  take 
approxinaatriy  6  wotk  hours  per 
airplane  to  accomplish  tbe  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  woA  hour.  The  cost  of  the 
required  parta  could  range  from  $21  to 
as  much  as  $471  per  airplane.  Based  on 
diese  figures,  die  total  cost  impact  of  die 
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proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $72,009  (or 
$381  per  airplane)  and  $157,059  (or 
$831  per  airplane). 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
woiUd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Lirt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Avtation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AodMrtty:  40  USC  106(g).  40101. 40113, 
44701. 


2.  Section  39.13  is  amended  by 
adtUng  the  folkming  new  airworthiness 
directive: 
■mA  Alicryi  Cwpenrtkm:  Docket  9S-NM- 

TS-AD. 
Applicability.  Model  400  airpknes,  serial 
ibar  Rf-ei:  40QA  airplanes,  wrlal 


numban  RK-1  through  RK-80  inclusivs;  and 
400T  (military  T-lA)  aiiplanst.  serial 
numbers  TT-1  through  TT-106  indusiv*; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whstiier  it  hat  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfixmance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operatOT  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e%ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  standby  instrument 
lighting  system  adequately  illuminates  the 
standby  instrument,  if  normal  electrical 
power  is  lost  or  is  turned  off  as  a  result  of 
a  fire  or  smoke  in  the  cockpit,  accomplish  the 
following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  modify  the 
standby  instrument  lighting  system  in 
accordance  with  Beechcraft  Service  Bulletin 
2563,  dated  February  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACX»,  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspects,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obuined  from  the  Wichita  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
.  accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ranton,  Washington,  on  August 
22, 1995. 

DamUM-PNtatMB, 
Acting  ManagBT.  Transport  Airplane 
Dinctixale,  Aircraft  Caseation  Service. 
(FR  Doc.  95-21257  Filed  •-25-e5;  8:45  am] 
MLUNQ  OOOE  4t1»-1S-U 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration  . 
21  CFR  Part  896 

(PoefcetNcMN-OOTq 

Medical  Devices;  Propoaad 
Performance  Standards  for  Electrode 
Lead  Wires;  Correction 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Proposed  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposal  that  appeared  in  the  Federal 
Re^ster  of  June  21, 1995  (60  FR  32406). 
That  document  proposed  to  establish  a 
performance  standard  for  electrode  lead 
wires.  The  agency  inadvertendy 
designated  a  part  niunber  that  was  used 
in  another  rulemaking.  This  document 
corrects  that  error. 

FOR  FURTHER  OtFOtmAVOH  CONTACT: 
Marquita  B.  Steadman,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  Food  and  Drug  Administration, 
2094  Gaidier  Rd..  Rockville.  MD  20850. 
301-594-4765.  ext.  145. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
95-15086  appearing  on  page  32406  in 
die  Federal  Register  of  June  21, 1995.  is 
corrected  as  follows: 

1.  On  page  32406,  in  the  first  column, 
in  the  heading,  the  C3TI  citation  "897" 
is  corrected  to  read  "898". 

2.  On  page  32415,  in  the  third 
column.  "21  CFR  Part  89T'  is  corrected 
to  read  "21  CFR  Fart  898". 

3.  On  page  32417.  in  the  first  column, 
amendatory  instruction  "3"  is  corrected 
to  read  "3.  New  part  898  is  added  to 
read  as  follows:". 

4.  On  page  32417.  in  the  first  column, 
part  897  is  correcdy  designated  as  part 
898. 

Dated:  August  21, 1995. 
WiUiam  K.  Hiifabard. 
Acting  Deputy  Coaunissimter  for  Policy. 
(FR  Doc.  95-21228  Filed  8-25-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPartS2 
[DCa4-1-«7»3b;  FRL-6Z71-2] 

Approval  and  Promulgatton  of  Air 
Quality  Implwnentatlon  Plans;  District 
of  Columbi»-Propos«d  Recodification 
of  the  Distrlcrs  Air  Pollution  Control 
Rogulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District  of 
Columbia.  This  proposed  revision 
consists  of  a  revised  format  for  the 
District's  air  pollution  control 
regulations.  Except  as  otherwise 
indicated,  the  proposed  changes  are 
administrative  in  nature,  and  do  not 
substantively  revise  the  current  SIP.  The 
intended  effect  of  this  proposed  action 
is  to  ensure  that  the  DisMct  of 
Columbia's  current  regulatory 
numbering  format  and  the  District  of 
Columbia  SIP  numbering  format  are 
consistent  with  each  otlwr.  This 
proposed  action  is  being,  taken  in 
accordance  with  section  110  of  the 
Qean  Air  Act. 

In  the  Final  Rules  section  of  this 
Federal  Ragistar.  EPA  is  approving  the 
District's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  commwits,  the  direct  final  rule 
will  be  withdrawn  and  all  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  In 
writing  by  September  27, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marda  L. 
Spink.  Associate  Director,  Air  Programs, 
Air.  Radiation,  and  Toxics  Division 
(3AT00),  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestiiut 
Building.  Philadelphia.  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 


Division.  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestiiut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Delaware  Department  of 
Natural  Resources  &  Environmental 
Control.  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs,  2100  Martin  Luther 
King  Avenue.  SE..  WashlMton,  DC 
20020. 

TOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford.  (215)  597-1325. 
SUPPLOlfeNTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  pertaining  to  the 
recodification  of  the  District  of 
Columbia's  air  pollution  control 
regulations  which  is  located  in  the 
Rules  and  Regulations  Section  of  this 
Federal  Regi^er. 

List  of  Sid>|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  contivL  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 

AnOorttjr:  42  U.S.C  7401-7671q. 

Dated:  July  J8, 1995. 
W.  Michael  McCdw, 
Regional  Administrator,  Region  m. 
(PR  Doc  95-20986  Filed  8-2S-95:  8:45  am) 
■UMOCOOS 


40CFRPart81 
ni>-6-a-7075;  FRL-S2S4-7] 

Clean  Air  Act  Promulgation  of 
Reciaasiflcation  of  PM-io 
Nonatlainment  Araaa  In  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rule. 


SUMMARY:  This  action  identifies  those 
nonattainment  areas  in  the  State  of 
Idaho  which  have  failed  to  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  Uian  or 
equal  to  ten  micrometers  (PM-lO)  by  the 
applicable  attainment  date.  This  action 
also  proposes  to  grant  a  one-year 
extension  of  the  attainment  date  for  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  and  the  Sandpoint 
PM-10  nonattainment  area  in  Idaho. 
DATES;  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  27. 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager.  Environmental  Protection 


Agency.  Air  and  Radiation  Branch  (AT- 
082).  1200  Sixth  Avenue,  Seattle 
Washington.  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  206-653-0782,  Air  and 
Radiation  Branch  (AT-082). 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  Seattle.  WasMncton. 
98101. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  CAA  Requirements  Concerning 
Designation  and  Classification 

Areas  meeting  the  requirements  of 
section  107(d)(4)(B)  of  die  Act '  were 
designated  nonattainment  for  PM-10  by 
operation  of  law  and  classified 
"moderate"  upon  enactment  of  the  1990 
Clean  Air  Act  Amendments.  See 
generally  Section  107(d)(4)(B).  These 
areas  included  all  former  Group  I PM- 
10  planning  areas  identified  in  52  FR 
29383  (August  7. 1987).  as  further 
clarified  in  55  FR  45799  (October  31. 
1990).  and  any  other  areas  violating  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  PM-10  prior  to  January  1, 
1989.2  A  Fedend  Register  notice 
announcing  the  areas  designated 
nonattainment  for  PM-10  upon 
ffliactment  of  the  1990  Amendments, 
known  as  "Initial"  PM-10 
nonattainment  areas,  was  published  on 
March  15. 1991  (56  FR  11101).  and  a 
subsequent  Federal  Ragbter  notice 
correcting  the  description  of  some  of 
those  areas  was  published  on  August  8, 
1991  (56  FR  37654).  See  56  FR  56694 
(November  6. 1991)  and  40  CFR  81.313 
(for  codified  air  quality  designations 
and  classifications  in  the  State  of  Idaho). 
All  initial  moderate  PM-10 
nonattainment  areas  have  the  same 
applicable  attainment  date  of  December 
31. 1994. 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  develop  and  submit  to  EPA 
by  November  15. 1991.  a  SIP  revision 
providing  for,  among  other  things, 
implementation  of  reasonably  available 
contit)l  measures  (RACM),  Including 
reasonably  available  control  technology 
(RACT).  and  a  demonstration  either  that 
the  plan  would  provide  for  attainment 
of  thaTM-lO  NAAQS  by  December  31 , 
1994  or  that  attainment  by  that  date  was 
impracticable.  See  Section  189(a). 


■  TIm  1990  AnMndoMnU  to  the  ClMn  Air  Act 
made  significmnt  changM  to  th«  Act  Sm  Public  Uw 
No.  101-549. 104  SUL  2399.  RafaraicM  hmin  are 
to  Uie  Cima  Air  Act  a»  amendMl  CAct"  or  "CAA"). 
which  U  codlfiMl  at  42  U.S.C  7401  et  §eq. 

»  Many  of  thwe  oth«r  awM  wsw  idantlflwl  in 

notnota  4  of  tb«  Ottobar  31, 1990  Fadval  r 
notica. 
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B.  Attainment  Determinations 

All  PM-10  areas  designated 
nonattainment  pursuant  to  section 
107(d)(4)(B)  of  the  Act  were  initially 
classified  "moderate"  by  operation  of 
law  upon  enactment  of  the  1990  Clean 
Air  Act  Amendments.  See  Section 
188(a).  Pursuant  to  sections  179(c)  and 
188(b)(2)  of  the  Act.  EPA  has  the 
responsibility  of  determining  within  six 
months  of  the  December  31, 1994, 
attainment  date  whether  PM-10 
nonattainment  areas  have  attained  the 
NAAQS.  Determinations  under  section 
179(c)(1)  of  the  Act  are  to  be  based  upon 
an  area's  "air  quality  as  of  the 
attainment  date."  Section  188(b)(2)  is 
consistent  with  this  requirement 
Generally.  EPA  will  determine  whether 
an  area's  air  quality  is  meeting  the  PM- 
10  NAAQS  for  purposes  of  section 
179(c)(1)  and  188(b)(2)  based  upon  data 
gathered  at  established  State  and  Local 
Air  Mtmitoring  Stations  (SLAMS)  in  the 
nonattaiiunent  area  and  entered  into  the 
Aerometric  Information  Retrieval 
System  (AIRS).  Data  entered  into  the 
AIRS  has  been  determined  by  EPA  to 
meet  federal  monitoring  requirements 
(see  40  CFR  50.6  and  appendix ).  40 
CFR  part  53. 40  CFR  part  58.  appendix 
A  &  B)  and  may  be  used  to  determine 
the  attainment  status  of  areas.  EPA  will 
also  consider  air  quality  data  bom  other 
air  monitoring  stations  in  the 
nonattaiiunent  area  provided  that  it 
meets  the  federal  monitoring 
requirements  for  SLAMS.  All  data  will 
be  reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  EPA 
guidance  at  40  CFR  part  50,  appendix  K. 

Attainment  of  the  annual  PM-10 
standard  is  achieved  when  the  annual 
arithmetic  mean  of  four  valid  quarterly 
averages  of  the  PM-10  concentraticm 
over  a  three-year  period  (1992. 1993  and 
1994  for  areas  with  a  December  31, 1994 
attainment  date)  is  eqtial  to  or  less  than 
50  micrograms  per  cubic  meter  ()ig/m^). 
Attainment  of  the  24-hour  standard  is 
determined  by  calculating  the  expected 
number  of  days  in  a  year  with  PM-10 
oofncentrations  greater  than  150  \tg/Tn^. 
The  24-hour  standard  is  attained  when 
the  expected  numbw  of  days  with  levels 
above  150  fig/m^  (averaged  over  a  three- 
year  period)  is  less  than  or  equal  to  one 
(1.0).  Three  consecutive  years  of  air 
quality  data  is  generally  necessary  to 
^ow  attaimnent  of  the  annual  and  24- 
hotir  standard  for  PM-10.  See  40  CFR 
part  50  and  appendix  K. 

C.  Reclassification  to  Serious 

A  PM-10  nonattainment  area  may  be 
reclassified  ficom  "moderate"  to 
"serious,"  which  imposes  new  air 
quality  planning  obligations,  in  one  of 


two  ways.  First,  EPA  has  general 
discretion  to  reclassify  a  moderate  PM- 
10  area  to  serious  if  at  any  time  EPA 
determines  the  area  cannot  practicably 
attain  the  PM-10  standard  by  the 
applicable  attainment  date.  See  Section 
188(b)(1).  EPA  bases  its  decisions  to 
reclaasify  an  area  as  serious  before  the 
attainment  date  on  special  facts  or 
circumstances  related  to  the  afiected 
nonattainment  area  which  demonstrate 
that  the  area  cannot  practicably  attain 
the  standard  by  the  applicable 
attainment  date. 

Second,  tmder  section  188(b)(2)  of  the 
Act.  a  moderate  area  will  be  reclassified 
as  seriotis  by  operation  of  law  if  EPA 
finds  that  the  area  is  not  in  attalnmmt 
by  the  applicable  attainment  date. 
Pursuant  to  section  lB8(b)(2)(B)  of  the 
Act.  EPA  must  publish  a  Federal 
Re^Mer  notice  within  six  months  after 
the  applicable  attainment  date 
identifying  those  areas  which  have 
failed  to  attain  the  standard  and  are 
reclassified  to  serious  by  operation  of 
law.  See  Section  188(b)(2);  see  also 
Section  179(c)(1). 

D.  Extension  of  the  Attaiiunent  Date 

The  Act  provides  the  Administrator 
with  the  discretion  to  grant  a  one-year 
extension  of  the  attainment  date  for  a 
moderate  PM-10  nonattainment  area, 
provided  certain  criteria  are  met.  See 
Section  188(d).  If  an  area  does  not  have 
the  necessary  number  of  consecutive 
years  of  clean  air  quality  data  to  show 
attainment  of  the  NAAQS,  a  State  may 
apply  for  up  to  two  one-year  extensions 
of  the  attainment  date  for  that  area.  The 
statute  sets  forth  two  criteria  a  moderate 
nonattaiiunent  area  must  satisfy  In  order 
to  obtain  an  extension:  (1)  The  State  has 
complied  with  all  the  requiremente  and 
commitments  pertaining  to  the  area  In 
the  applicable  implementation  plan; 
and  (2)  the  area  had  no  more  than  one 
exceedance  of  the  24-houT  PM-10 
standard  in  the  year  preceding  the 
extension  year,  and  the  annual  mean 
concentration  of  PM-10  in  the  area  for 
the  year  preceding  the  extension  year  is 
less  than  or  equal  to  the  standard.  See 
Section  188(d). 

The  authority  delegated  to  the 
Administrator  to  extend  attainment 
dates  for  moderate  PM-10 
nonattamment  areas  is  discretionary: 
Section  188(d)  of  the  Act  provides  that 
the  Administrator  "may"  extend  the 
attainment  date  for  areas  that  meet  the 
minimnm  requlremeuta  specified  above 
The  provision  does  not  dictate  or 
compel  that  EPA  grant  extensions  to 
such  areas  even  if  these  conditions  are 

meL 

In  exercising  this  discretionary 
authority  ba  PM-10  nonattainment 


areas,  EPA  examines,  in  addition  to  the 
two  statutory  criteria  discussed  above, 
the  air  quality  planning  progress  made 
in  the  moderate  area.  See  November  14, 
1994  Memorandum  from  Sally  L. 
Shaver,  Director,  Air  Quality  Stiategies 
and  Standards  Division  entitled 
"Criteria  for  Granting  1-Year  Extensions 
of  Moderate  PM-10  Nonattainment  Area 
Attainment  Dates,  Making  Attainment 
Determinations,  and  Reporting  on 
Quantitative  Milestones."  EPA  is 
disinclined  to  grant  an  attainment  date 
extension  unless  a  State  has.  in 
substantial  part,  addressed  its  moderate 
PM-10  nonattainment  area  planning 
obligations.  In  order  to  determine 
whether  the  State  has  substantially  met 
these  planning  requirements.  EPA 
reviews  the  State's  application  for  the 
attainment  date  extension  to  determine 
whether  the  State  has:  (1)  Adopted  and 
substantially  implemented  control 
measures  that  represent  RACM/RACT  in 
the  moderate  nonattainment  area;  and 
(2)  demonstrated  that  the  area  has  made 
emission  reductions  amounting  to 
reasonable  further  progress  {BFP) 
toward  attainment  of  the  PM-10 
NAAQS  as  defined  in  section  171(1)  of 
the  Act.  RFP  for  PM-10  nonattainment 
areas  is  defined  in  section  171(1)  of  the 
Act  as  annual  incremental  emission 
reductions  to  ensure  attainment  of  the 
applicable  NAAQS  (PM-10)  by  the 
applicable  attainment  date. 

If  the  State  does  not  have  the  requisite 
number  of  years  of  clean  air  quality  data 
to  show  attainment  and  does  not  apply 
or  qualify  for  an  attainment  date 
extension,  the  area  will  be  reclassified 
to  serious  by  operation  of  law  under 
section  188(b)(2)  of  the  Act.  If  an 
extension  of  the  attainment  date  is 
granted,  at  the  end  of  the  extension  year 
EPA  will  again  determine  whether  the 
area  has  attained  the  PM-10  NAAQS.  If 
the  requisite  three  consecutive  years  of 
clean  air  qtiality  date  needed  to 
determine  attainment  are  not  met  for  the 
area,  the  State  may  apply  for  a  second 
one-year  extension  of  the  attainment 
date.  In  order  to  qualify  for  the  second 
one-year  extension  of  the  attainment 
date,  the  State  must  satisfy  the  same 
requiremente  listed  above  for  the  first 
extension.  In  addition.  EPA  will 
consider  the  State's  PM-10  planning 
progress  for  the  area  during  the  year  for 
which  the  first  extension  was  granted.  If 
a  second  extension  is  granted  and  the 
area  does  not  have  the  requisite  three 
ccmsecutive  years  of  clean  air  quality 
data  needed  to  demonstrate  attainment 
at  the  end  of  the  second  extension,  no 
further  extensions  of  the  attainment  date 
can  be  granted  and  the  area  will  be 
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reclassified  serious  by  operation  of  law. 
See  Section  188(d). 

n.  Smninary  of  EPA's  Propoaed  Action 

Today's  action  announces  EPA's 
detennination  that  the  Power-Bannock 
Coxmties  PM-10  nonattainment  area 
and  the  Sandpoint  PM-10 
nonattainment  area  have  each  foiled  to 
attain  the  PM-10  NAAQS  by  the 
applicable  attainment  date  of  E)ecembei^ 
31, 1994.  This  detennination  is  based 
upon  air  quality  data  which  show  there 
were  violations  of  the  PM-10  NAAQS 
diuing  the  period  from  1992  to  1994. 

The  State  of  Idaho  has  requested  a 
one-year  extension  of  the  PM-10 
attaiiunent  date  for  both  the  Power- 
Baimock  Ck)imties  PM-10 
nonattainment  area  and  the  Sandpoint 
PM-10  nonattainment  area.  EPA  has 
reviewed  the  extension  requests  and  is, 
with  this  notice,  proposing  to  grant  a 
one-yeai  extension  of  the  attainment 
date  for  each  area.  This  determination  is 
based  upon  available  air  quality  data 
Mid  a  review  of  the  State's  progress  in 
implementing  the  plaiming 
requirements  that  apply  to  moderate 
PM-10  noiuttainment  areas. 

A.  Power-Bannock  Counties  PM-10 
Nonattainment  Area 

The  Power-Bannock  Coimties  PM-10 
nonattainment  area  is  comprised  of 
State  lands  within  portions  of  both 
Poww  and  Bannock  Counties  and  both 
trust  and  fee  lands  within  a  portion  of 
the  exterior  boimdaries  of  the  Fort  Hall 
Indian  Reservation.  The  State  of  Idaho 
operates  four  PM-10  SLAMS 
monitoring  sites  in  the  nonattainment 
area,  all  of  which  are  on  State  lands. 
Data  from  these  State  sites  have  been 
deemed  valid  by  EPA  and  have  been 
submitted  by  the  State  of  Idaho  for 
inclusion  in  the  AIRS  network. 

1.  Air  Quality  Data 

Whether  an  area  has  attained  the  PM- 
10  NAAQS  is  based  exclusively  upon 
measiued  air  quality  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CFR  part  50  and 
appendix  K.  For  areas  with  an 
attainment  date  of  December  31, 1994, 
this  three-year  period  covers  calendar 
years  1992, 1993  and  1994.  Data  from 
calendar  year  1994  is  also  used  in 
determining  whether  an  area  with  a 
December  31, 1994  attainment  date 
meets  the  air  quality  criteria  for  granting 
a  one-year  extension  to  the  attainment 
date  under  section  188(d). 

A  review  of  the  data  reported  for  the 
SLAMS  sites  in  the  Power-Baimodc 
Counties  PM-10  nonattainment  area  for 
the  calendar  years  1992, 1993  and  1994 
shows  no  violations  of  the  annual  PM- 


10  standard  at  any  of  the  sites. 
Measured  PM-10  concentrations  above 
the  level  of  the  24-hour  NAAQS  were 
recorded  at  two  SLAMS  monitoring 
sites  on  January  7, 1993.  As  a  result  of 
the  State's  sampling  frequency  of  one  in 
every  six  day,  the  expected  number  of 
exceedances  for  the  1993  calendar  year 
at  the  SLAMS  sites  is  6.0  at  one  site  and 
6.2  at  the  second  (calculated  in 
accordance  with  appendix  K).  No 
measured  values  above  the  level  of  the 
24-hour  NAAQS  were  reported  in  1992 
or  1994.  Therefore,  the  three-year 
average  (1992, 1993  and  1994)  expected 
exceedance  rate  of  the  24-hour  standard 
at  the  SLAMS  sites  is  2.0  and  2.3 
respectively,  (calculated  in  accordance 
with  appendix  K). 

Private  industry  in  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  funded  and 
operated  a  seven-station  monitoring 
network  in  and  near  a  portion  of  the 
nonattainment  area  known  as  the 
"industrial  complex"  fbr  one  year,  from 
October  1, 1993  through  September  30, 
1994  (referred  to  as  the  "EMF 
network").  EPA  has  determined  the  data 
frtwn  this  network  are  valid.  There  were 
no  reported  24-hour  concentrations 
above  the  level  of  the  24-hour  NAAQS 
during  the  year  the  network  was  in 
operation.  EMF  Site  #2,  which  is  located 
at  the  site  in  the  nonattaimnent  area 
predicted  to  have  the  maximiun 
industrial  air  quality  impact,  is  located 
immediately  adjacent  to  the  industrial 
complex  on  State  lands,  adjacent  to  the 
Reservation  boundary.  EMF  Site  *2 
reported  an  annual  concentration 
greater  than  the  50  pg/m^  level  of  the 
annual  PM-10  standard  for  the  one-year 
poiod  the  network  was  in  operation. 
EMF  Site  #2  also  reported  several  24 
hour  PM-10  concentrations  at  or  near 
the  level  of  the  24-hour  PM-10  NAAQS. 

2.  Attainment  of  the  PM-10  NAAQS 

The  PowOT-Bannock  Counties  PM-10 
nonattainment  area  does  not  attain  the 
24-hour  PM-10  NAAQS.  The  PM-10 
conosntrations  reported  at  two  SLAMS 
monitoring  stations  on  January  7, 1993, 
exceeded  the  level  of  the  NAAQS. 
Because  of  the  sampling  frequency  (one 
in  every  six  days),  the  expected 
exceedance  rate  for  the  three-year 
period  from  1992  through  1994  at  two 
sites  is  greater  than  one  (1.0)  which 
represente  a  violation  of  the  24-hour 
NAAQS. 

3.  Extension  of  Attainment  Date 

EPA  is  action  proposing  to  grant  the 
State's  request  for  a  one-year  extension 
of  the  attainment  date,  from  December 
31. 1994  to  December  31. 1995.  for  the 


Power-Bannock  Counties  PM-10 
nonattainment  area. 

a.  Compliance  with  Applicable  SIP. 
Based  on  information  available  to  EPA, 
EPA  believes  that  the  State  of  Idaho  is 
in  compliance  with  all  requirementa 
and  commitmente  in  the  applicable 
implementation  plan  that  pertain  to  the 
Power-Bannock  Counties  PM-10 
nonattainment  area.  EPA  provides 
oversight  of  the  Idaho  air  program, 
including  implementation  of  the  Idaho 
State  Implementation  Plan  (SIP).  EPA 
conducts  aimual  oversight  inspections 
of  sources  throughout  the  State  of  Idaho. 
Results  from  these  inspections  indicate 
that  the  State  is  meeting  the 
requirementa  and  commitmente  of  the 
statewide  SIP.  Althou^  the  State  has 
submitted  ita  moderate  PM-10 
nonattainment  plan  for  the  Power- 
Bannock  Counties  nonattainment  area 
as  a  SIP  revision,  EPA  has  not  yet  taken 
action  on  that  plan.  Therefore,  this  plan 
is  not  yet  an  "applicable 
implementation  plan"  for  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area.  For  further 
discussion  of  the  State's  compliance 
with  the  applicable  SIP,  please  refer  to 
the  Technical  Support  Document. 

b.  Air  Quality  tkita.  As  discussed 
above,  there  were  no  measured  levels 
above  the  24-hour  NAAQS  at  any  of  the 
SLAMS  monitoring  sites  or  any  of  the 
EMF  monitoring  rates  during  calendar 
year  1994.  In  addition,  the  annual  mean 
concentration  of  PM-10  at  each  of  the 
SLAMS  monitoring  sites  diuing 
calendar  year  1994  was  below  the  level 
of  the  aimual  NAAQS. 

As  discussed  above,  however,  EMF 
Site  #2  recorded  an  annua]  average 
above  the  annual  standard  for  the  one- 
year  period  from  October  1. 1993  to 
September  30. 1994.  EPA  believes  that 
the  recorded  PM-10  levels  at  several  of 
the  monitoring  sites  in  the  EMF 
network,  particularly  EMF  Site  #2, 
indicate  that  air  quality  problems 
continue  in  the  Power-Bannock 
Counties  PM-10  nonattainment  area 
and  that  additional  controls  will  likely 
be  necessary  to  bring  the  area  into 
attaiiunent  EPA  does  not  believe, 
however,  that  the  data  recorded  at  EMF 
Site  *2  precliides  EPA  from  granting  the 
State's  request  for  a  one-year  extension 
of  the  attainment  date  under  section 
188(d)  of  the  Act  The  EMF  monitoring 
network  did  not  collect  a  year's  worth 
of  data  in  calendar  year  1994.  Appendix 
K  of  40  CFR  part  50  specifies  the  data 
requirementa  that  apply  in  determining 
an  area's  attainment  statiis  and  provides 
methods  for  filling  gaps  in  data.  EPA 
believes  that  these  same  data 
requirementa  should  be  applied  in 
determining  the  ■nnval  mean 
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concentration  of  PM-10  in  connection 
with  an  extension  request  under  section 
188(d)  of  the  Act.  Even  after  applying 
the  appendix  K  "gap-filling"  techniques 
for  the  reported  data  from  EMF  Site  #2 
for  the  missing  quarter  of  data  in  1994, 
the  question  of  whether  the  annual 
mean  concentration  is  above  the  level  of 
the  annual  standard  during  1994 
remains  ambiguous.  In  other  words,  the 
data  does  not  conclusively  show  a 
violation  of  the  aimual  standard  during 
calendar  year  1994.  Accordingly,  EPA 
does  not^lieve  that  the  PM-10 
concentrations  recorded  at  EMF  Site  #2 
preclude  EPA  from  exercising  ita 
discretion  to  grant  the  State's  request  for 
a  one-year  extension  of  the  attainment 
date.  Please  refer  to  the  Technical 
Support  Document  for  further  analysis 
ofthe  EMF  data. 

c.  Substantial  Implementation  of 
Control  Measures.  The  State  of  Idedio, 
along  with  several  local  agencies,  has 
developed  and  implemented  several 
significant  control  measures  on  sources 
located  on  State  lands  within  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area.  The  State  submitted 
these  control  measures  to  EPA  as  a  SIP 
iBvision  in  May  1993  and  in 
supplemental  submittals  since  that  time. 
These  measures  consist  of  a 
comprehensive  residential  wood 
combustion  program,  including  a 
mandatory  woodstove  curtailment 
program;  stringent  controls  on  fugitive 
road  dust,  including  controls  on  winter 
road  sanding  and  a  Umited  unpaved 
road  paving  program;  and  operating 
permita  that  represent  RACT  for  J.R. 
Simplot's  fadUty  in  the  industrial 
complex  and  Ashgrove  Cement's  facility 
near  Inkom,  the  only  two  major 
stationary  sojirces  of  PM-10  on  State 
lands  in  the  nonattainment  area.  EPA 
has  conducted  a  preliminary  review  of 
these  measures  and  believes  that  they 
substantially  meet  EPA's  guidance  for 
RACM.  including  RACT.  for  sources  of 
primary  particulate  for  purposes  of  an 
extension  under  section  188(d). 

After  the  State  submitted  ita  moderate 
area  SIP  in  May  1993,  the  State  learned 
that  PM-10  precxirsors  contribute 
significantly  to  wintertime  violations  of 
the  PM-10  standard  in  the  area.  In 
cooperation  with  the  Tribes  and  EPA. 
the  State  devebped  a  work  plan  for 
developing  an  emission  inventory  of 
sources  of  PM-10  preciu^ors  in  the 
nonattainment  area  and  controls  for 
such  sources.  The  State  is  moving 
forward  on  this  preciusor  plan  and 
expects  to  have  controls  in  place  on 
major  stationary  sources  of  PM-10 
precursors  by  March  1997.  EPA  believes 
that  the  State's  schedule  for  addressing 
the  contribution  of  precursors  is 


expeditious  and  that  the  State  is  making 
progress  on  the  workplan.  Because  the 
contributicHi  of  preciusors  came  to  light 
only  late  in  the  planning  process,  EPA 
does  not  believe  that  the  State's  failure 
to  have  actxially  adopted  or 
implemented  controls  on  sources  of 
PM-10  precursors  on  State  lands  within 
the  nonattainment  area  is  grounds,  in 
and  of  itself,  for  denying  the  State's 
request  for  a  one-year  extension. 
With  respect  to  PM-10  sources 
located  on  Tribal  lands  within  the 
nonattainment  area,  a  gap  in  planning 
responsibilities  for  these  sources 
ciurently  exists.  In  developing  its 
control  strategy,  the  State  did  not  seek 
to  impose  controls  on  any  sources 
located  within  the  Reservation  portion 
of  the  nonattainment  area  or  attempt  to 
demonstrate  to  EPA  that  it  had  the 
authority  to  issue  and  enforce  such 
controls  on  Reservation  sources.  As  EPA 
has  previously  stated.  EPA  does  not 
believe  a  Clean  Air  Act  program 
submitted  by  a  State  should  be 
disapproved  because  it  fails  to  address 
air  resources  within  the  exterior 
boundaries  of  an  Indian  Reservation. 
See  59  FR  43956.  43982  (August  25. 
1994)  (proposed  rule  implementing 
section  301(d)). 

Nor  does  EPA  currently  have  the 
authority  to  recognize  as  federally 
enforceable  controls  that  the  Shoshone- 
Bannock  Tribes  have  imposed  or  could 
impose  on  PM-10  sources  located  on 
Reservation  lands  within  the 
nonattainment  area.  Although  the  Clean 
Air  Act  Araendmenta  of  1990  greatly 
expanded  the  role  of  Indian  Tribes  in 
implementing  the  provisions  of  the 
Clean  Air  Act  on  Reservation  lands, 
EPA  has  not  yet  issued  the  final  rules 
necessary  for  EPA  to  recognize  Tribal  air 
programs  as  federally  enforceable.  See 
Section  301(d);  59  FR  43956. 

EPA  is  currently  working  on  a 
proposed  rule  imposing  controls  on 
sources  of  PM-10  on  the  Tribal  portion 
of  the  nonattainment  area.  EPA  believes 
it  would  be  unfair  to  burden  the  State 
and  the  Pocatello  area  with  new  serious 
nonattainment  area  planning 
requirementa  because  of  the  gap  in  the 
planning  process  and  the  resulting  lack 
of  federally-enforceable  controls  on 
Tribal  sources  at  this  time.  Accordingly, 
EPA  believes  that  the  State  has 
adequately  demonstrated,  for  purposes 
of  an  extension  imder  section  188(d)  of 
the  Act,  that  it  has  adopted  and 
substantially  implemented  control 
measures  representing  RACT/RACM  in 
the  nonattainment  area. 

d.  Emission  Reduction  Progress.  On 
March  30, 1995.  the  State  of  Idaho 
submitted  to  EPA  the  milestone  report 
as  required  by  section  189(c)(2)  of  the 


Act  to  demonstrate  annual  incremental 
emission  reductions  and  reasonable 
further  progress.  In  that  report,  the  State 
discusses  implementation  of  the  control 
measures  adopted  as  part  of  the  control 
strategy  in  the  SIP  and  the  emission 
reductions  that  have  been  achieved  as  a 
result  of  the  State's  control  strategy. 
Implementation  of  these  control 
measures  representa  a  reduction  in 
annual  allowable  emissions  in  the 
nonattainment  area  of  1439.63  tons  per 
year  from  point  sources. 

The  effect  of  the  area  source  control 
measures  on  air  quality  is  reflected  in 
the  reported  ambient  measuremente  at 
the  SLAMS  monitoring  sites,  most  of 
which  have  been  operating  for  more 
than  seven  years.  Data  from  these  sites 
show  no  violations  of  the  24-hour 
standard  attributable  to  primary 
particulate  since  1992  and  that  the 
expected  exceedance  rate  has  decreased 
at  all  sites,  with  the  exception  of  the 
January  1993  violations  which  are 
attributable  to  secondary  aerosol.  The 
annual  average  concentrations  have 
likevnse  shown  a  downward  trend  bom 
a  maximiun  of  51  ug/m'  at  the  STP  site 
in  1990  to  34.5  ug/m^  at  the  STP  site  in 

1994.  This  trend  is  further  evidence  that 
the  State's  implementation  of  control 
measures  on  sources  of  primary 
particulate  on  State  lands  has  resulted 
in  emission  reductions  amounting  to 
reasonable  further  progress  in  the 
Power-Bannock  Counties  PM-10 
nonattainment  area. 

In  summary.  EPA  proposes  to  grant 
the  State's  request  for  a  one-year 
extension  of  the  attainment  date,  from 
December  31. 1994  to  December  31, 

1995,  for  the  Power-Bannock  Counties 
PM-10  nonattainment  area.  In  doing  so, 
EPA  emphasizes  that  the  authority  to 
grant  an  extension  of  the  attainment 
date  under  section  188(d)  is 
discretionary  and  that  EPA  might,  under 
other  circumstances,  be  disincUned  to 
grant  an  extension  for  an  area  with 
similar  air  quality  data.  In  particular, 
EPA  notes  that  the  data  collected  from 
certain  monitors  in  the  EMF  netwMk 
indicate  that  air  quality  problems 
remain  and  must  still  be  addressed  in 
the  Power-Bannock  Counties  PM-10 
nonattainment  area.  EPA  beUeves, 
however,  that  the  high  24-hour  and 
annual  PM-10  levels  recorded  at  some 
of  the  EMF  monitors  are  primarily 
attributable  to  the  gap  in  planning 
responsibility  for  the  Tribal  portion  of 
the  nonattainment  area.  Because  ofthe 
unique  jurisdictional  issues  related  to 
this  particular  nonattainment  area,  the 
fact  that  the  area  technically  meeta  the 
data  requirementa  for  an  extension  and 
the  fact  that  the  State  has  demonstrated 
that  it  has  adopted  and  substantially 
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implemented  control  measures  on 
sources  of  primary  particulate  on  State 
lands  resulting  in  emission  reductions 
amounting  to  reasonable  further 
progress,  EPA  proposes  to  exercise  its 
discretion  to  grant  the  Power-Bannock 
Counties  nonattainment  area  a  one-year 
extension  of  the  attainment  date. 

B.  Sandpoint  PM-lO  Nonattainment 
Area 

The  Sandpoint  PM-10  nonattainment 
area  includes  the  Cities  of  Sandpoint. 
Kootenai  and  Ponderay  and  is  located  in 
the  northern  part  of  the  Idaho 
panhandle. 

1.  Air  Qujility  Data 

The  Sandpoint  nonattainment  area 
has  one  PM-lO  monitoring  site  at  the 
Post  Office  building  in  downtown 
Sandpoint  This  SLAMS  site  was 
established  in  1986.  Sampling 
frequencies  vary  seasonally,  with  one 
sample  every  other  day  during  the 
winter  (October  1  through  March  31). 
and  one  sample  every  six  days  during 
the  rest  of  the  year.  Data  from  this  site 
has  been  deemed  valid  by  EPA  and 
submitted  by  the  State  of  Idaho  for 
inclusion  in  the  AIRS  system. 

A  review  of  the  data  for  calendar 
years  1992, 1993  and  1994  shows  no 
violations  of  the  annual  PM-10  standard 
in  the  Sandpoint  PM-10  nonattaiiunent 
area.  During  this  same  three-year  period, 
there  were  three  reported  meastirements 
above  the  level  of  the  24-hour  NAAQS. 
In  calendar  year  1992  there  was  one 
level  above  the  NAAQS  in  the  first 
quarter  (during  every  other  day 
sampling]  and  one  in  the  third  quarter 
(during  one  in  every  six  day  sampling). 
There  were  no  measiired  levels  above 
the  24-hour  NAAQS  in  calendar  year 
1993.  In  calendar  year  1994,  there  was 
one  measurement  above  the  24-hour 
NAAQS  in  the  first  quarter  during  every 
other  day  sampling. 

2.  Attainment  of  the  PM-10  NAAQS 
The  Sandpoint  1^1-10  nonattainment 

area  does  not  attain  the  24-hour  PM-10 
NAAQS.  1^4-10  concentrations 
reported  from  the  SLAMS  monitoring 
station  at  the  Post  Office  exceeded  the 
level  of  the  NAAQS  three  times  from 
1992  to  1994.  Because  of  the  sampling 
frequency,  the  expected  exceedanoe  rate 
for  this  three-year  period  is  3.5 
(calculated  in  accordance  with 
appendix  K),  idiich  represents  a 
violation  of  the  24-hour  standard. 

3.  Extension  of  Attainment  Date 
EPA  is  by  this  action  proposing  to 

grant  the  State's  request  for  a  one-year 
extension  of  the  attainment  date,  from 
December  31, 1994  to  December  31, 


1995,  for  the  Sandpoint  PM-10 
nonattainment  area. 

a.  Compliance  with  Applicable  SIP. 
Based  on  information  available  to  EPA, 
EPA  believes  the  State  of  Idaho  is  in 
compliance  with  aU  requirements  and 
commitments  in  the  applicable 
implementation  plan  that  pertains  to  the 
Sandpoint  PM-10  nonattainment  area. 
As  discussed  above,  EPA  believes  that 
the  State  is  meeting  the  requirements 
and  commitments  of  the  statewide  SIP. 
Although  the  State  has  submitted  its 
moderate  PM-10  nonattainment  area 
plan  as  a  SIP  revision,  EPA  has  not  yet 
taken  action  on  that  plan.  Therefore,  the 
submitted  plan  is  not  yet  an  "appUc^le 
implementation  plan"  for  the  Sandpoint 
PM— 10  nonattainment  area. 

b.  Air  Quality  Data.  As  discussed 
above,  there  was  one  measured  level 
above  the  24-hour  NAAQS  during 
calendar  year  1994.  The  annual  mean 
concentration  of  PM-10  was  37  fig/m^ 
during  1994.  well  below  the  standard. 
Therefore,  the  Sandpoint  PM-10 
nonattainment  area  meets  the  extension 
criteria  of  no  more  than  one  exceedance 
of  the  24-hour  NAAQS  and  an  annual 
mean  concentration  less  than  or  equal  to 
the  standard  for  the  year  preceding  the 
extension  year. 

c.  Substantial  Implementation  of 
Control  Measures.  The  State  of  Idaho, 
along  with  several  local  agencies,  has 
developed  and  implemented  several 
significant  control  measures  on  sources 
within  the  Sandpoint  PM-10 
nonattainment  area.  The  State  submitted 
these  control  measures  to  EPA  as  a  SIP 
revision  on  May  18, 1993,  and  in 
supplemental  submissions  since  that 
time.  These  measures  consist  of  a 
comprehensive  residential  wood 
combustian  program,  including  a 
mandatory  woodstove  curtailment 
program;  stringent  controls  on  fugitive 
road  dust,  including  controls  on  winter 
road  sanding  and  a  limited  unpaved 
road  paving  program;  and  new  or 
revised  operating  permits  for  the  four 
major  point  sources  in  the 
nonattainment  area.  Lake  Pre-Mix,  LD. 
McFarland  Co.,  Interstate  Concrete  and 
Asphalt,  and  Louisiana-Pacific 
Corporation.  EPA  has  conducted  a 
preliminary  review  of  these  measures 
and  believes  that  they  substantially 
meet  EPA's  guidance  for  RACM. 
including  RACT  for  purposes  of 
granting  an  extension  under  section 
188(d)  of  the  Act. 

d.  Emission  Reduction  Progress.  On 
March  30, 1995.  the  State  of  Idaho 
submitted  to  EPA  the  milestone  report 
required  by  section  189(c)(2)  of  the  Act 
to  demonstrate  annual  incremental 
emission  reductions  and  reasonable 
further  progress  in  the  Sandpoint  area. 


In  that  report,  the  State  discusses 
implementation  of  the  control  measures 
adopted  as  part  of  the  control  strategy  in 
the  SIP  and  the  emission  reductions  that 
have  been  achieved  as  a  result  of  the 
State's  contiol  strategy.  EPA  believes 
that  the  reductions  in  allowable 
emissions  for  the  industrial  soiuces 
demonstrates  reasonable  further 
progress  in  the  Sandpoint 
nonattainment  area. 

In  summary,  for  the  reasons  discussed 
above,  EPA  proposes  to  grant  the  State's 
request  for  a  one-year  extension  of  the 
attainment  date  for  the  Sandpoint  PM- 
10  nonattainment  area  from  Decanbw 
31, 1994  to  December  31, 1995. 

m.  Requests  for  Public  Commente 

EPA  is  requesting  commenta  on  all 
aspecta  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice. 
EPA  will  consider  any  commente 
received  by  September  27. 1995. 

IV.  Administrative  Review 

Under  the  Regulatory  FlexibiHty  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatoiv  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Under  E.O.  12866. 58  FR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  OMB  review,  economic 
analysis,  and  the  requirementa  of  the 
Executive  Oder.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  foiir 
criteria  identified  in  section  3(f), 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annual  eflfoct  on  the 
economy  of  $100  million  or  more  or 
adversely  aflect.  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govemmenta  or 
communities." 

The  AgeiK7  has  determined  that  the 
determinations  of  nonattainment  and 
attaimnent  date  extensions  proposed 
today  would  result  in  none  of  the  eflecte 
identified  in  section  3(f).  Under  section 
188(b)(2),  findings  of  nonattaiiunent  are 
based  upon  air  quality  considerations 
and  must  0000*  by  operation  of  kw  in 
light  of  certain  air  quality  concUlions. 
They  do  not.  in  and  of  themselves. 


Federal  Register  /  Vol.  60.  No.  166  /  Monday.  August  28.  1995  /  Proposed  Rules  44457 


impose  any  new  requirementa  on  any 
sectors  of  tiie  economy.  In  addition, 
because  the  statutory  requirementa  are 
clearly  defined  with  respect  to  the 
differently  classified  areas,  and  because 
those  requirements  are  automatically 
triggered  by  classifications  that,  in  turn, 
are  triggered  by  air  quality  values,  the 
nonattainment  determinations  and 
reclassification  caimot  be  said  to  impose 
a  materially  adverse  impact  on  State, 
local,  or  tribal  govemmenta  or 
commimities.  hi  addition,  attaiiunent 
date  extensions  imder  section  188(d)  of 
the  CAA  do  not  impose  any  new 
requirementa  on  any  sectors  of  the 
economy;  nor  do  they  result  in  a 
materially  adverse  impact  on  State, 
local,  or  tribal  govemmenta  or 
communities. 

Determinations  of  nonattainment 
areas  under  section  188(b)(2)  of  the  CAA 
and  extensions  under  section  188(d)  of 
the  CAA  do  not  create  any  new 
requirementa.  Therefore,  because  these 
actions  do  not  impose  any  new 
requirementa,  I  certify  that  it  does  not 
have  a  significant  impact  on  small 
entities. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costa  to  State, 
local,  or  tribal  govemmenta  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
efi^ective  and  least  burdensome 
alternative  that  achieves  the  objectives 
ef  the  mle  and  is  consistent  with 
statutory  requirementa.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govemmenta  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costa  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govemmenta  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  acticm 
approves  pre-existing  requirementa 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirementa. 
Accordingly,  no  additicmal  costa  to 
State,  lecal,  at  tribal  govemmenta.  or  to 
the  private  sector,  resuh  frtMn  this 
action. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
ibr  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendmenta 
enacted  on  November  15, 1990.  The 


EPA  has  determined  that  this  action 
conforms  with  those  requirementa. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirementa. 
"This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

List  of  Subjecta  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Particulate  matter, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirementa. 

Dated:  April  10, 1995. 
Charles  Findky, 
Acting  Regional  Administrator. 
[FR  Doc.  95-21277  Filed  8-25-95;  8:45  am] 
BiuMQ  CODE  ass»-a»-p 


DEPARTMENT  OF  TRANSPORTATIGN 
Federal  Railroad  Administration 

49  CFR  Part  229 

[FRA  Docket  No.  RSQC-2.  Notice  No.  8) 
RIN2130-AAaO 

Locomotlva  Visibility;  Minimum 
Standards  for  Auxiliary  Lights 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  proposed  mlemaldng. 

SIMMARY:  FRA  proposes  to  amend  the 
locomotive  safety  standards  to  increase 
train  visibility.  This  action  requires  that 
certain  locomotives  be  equippiad  with 
auxiliary  lighta  to  enable  motoriste, 
railroad  employees  and  pedestrians  to 
recognize  approaching  trains  at  a  greater 
distance.  The  proposed  rule  would 
require  that  locomotives  operated  over 
public  highway-rail  crossings  at  greater 
speeds  than  20  miles  per  hour  be 
equipped  with  auxiliuy  li^ils. 
DATES:  Written  comments.  Comments 
must  be  received  by  October  27, 1995. 
Commenta  received  after  that  date  will 
be  considered  to  the  extent  possible 


without  incurring  additional  expense  or 
delay. 

Public  hearing.  If  requested  by 
September  27, 1995,  FRA  wrill  schedule 
a  public  hearing  to  receive  oral 
'Commenta  from  any  interested  party. 
ADDRESSES:  Written  comments. 
Commenta  should  identify  the  docket 
and  notice  numbers,  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Coimsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Room  8201,  Washington. 
D.C.  20590.  Parties  who  want  notice  that 
FRA  has  received  their  conunente 
should  include  a  stamped,  self- 
addressed  postcard  with  their  filing. 
The  Docket  Clerk  will  indicate  on  the 
postcard  the  date  of  receipt  and  will 
return  the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination  before  and  after  the  closing 
date  for  comments  during  regular 
business  hours  at  the  above  address. 

Public  hearing.  FRA  will  hold  a 
public  hearing  on  this  proposed  rule  if 
requested  by  a  party  to  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Davids,  Bridge  Engineer.  Office 
of  Safety,  FRA,  400  Seventh  Street  SW.. 
Washington,  D.C.  20590  (telephone: 
202-366-9186);  Grady  Cothen,  Jr., 
Deputy  Associate  Administrator  for 
Safety  Standards,  FRA.  400  Seventh 
Stieet  SW.,  Washington,  D.C.  20590 
■    (telephone:  202-366-0897);  or  Kyle  M. 
Mulhall,  Trial  Attomey,  Office  of  Chief 
Counsel,  FRA.  400  Seventh  Street.  S.W.. 
Washington,  D.C.  20590  (telephone: 
202-366-0635). 

SUPPLEMENTARY  INFORMATION:  On 
Febmary  3, 1993.  FRA  pubUshed  an 
interim  mle  (58  FR  6899.  codified  at  49 
C.F.R.  229.133),  with  request  for 
conunents,  concerning  measures  to 
enhance  the  visibility  of  locomotives. 
The  interim  rule  implemented  mandates 
of  section  14  of  the  Amtrak 
Authorization  and  Development  Act 
(Pub.  L.  102-533).  This  enabling 
legislation  added  a  new  subsection  (u) 
-    to  §  202  of  the  Federal  Railroad  Safety 
Act  of  1970  (FRSA)  [45  U.S.C.  431(u)l. 
to  address  locomotive  visibility.  On  July 
5, 1994,  §  202(u)  of  the  FRSA,  together 
with  all  the  other  general  and 
permanent  Federal  railroad  safety  laws, 
was  simultaneously  repealed,  revised 
and  reenacted  without  substantive 
change,  and  recodified  as  positive  law  at 
49  U.S.C.  20143.  As  recodified,  the 
section  now  reads  as  follows: 


LeceaMtive  VisibiUty 

(a)  Definition.— ]r  this  section, 
"locomotive  visibility"  means  the 
enhancement  of  day  and  night  visibility 
of  the  front  end  unit  of  a  train, 
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considering  in  particular  the  visibility 
and  perspective  of  a  driver  of  a  motor 
vehicle  at  a  grade  crossing. 

(b)  Interim  Regulations.— Not  later 
than  December  31, 1992,  the  Secretary 
of  Transportation  shall  prescribe 
temporary  regulations  identifying  ditch, 
crossing,  strobe,  and  oscillating  hghts  as 
temporary  locomotive  visibility 
measures  and  authorizing  and 
encouraging  the  installation  and  use  of 
those  lights.  Subchapter  II  of  chapter  5 
of  title  5  does  not  apply  to  a  temporary 
regulation  or  to  an  amendment  to  a 
temporary  regulation. 

(cj  Review  of  Regulations.— The 
Secretary  shall  review  the  Secretary's 
regulations  on  locomotive  visibility.  Not 
later  than  December  31, 1993,  the 
Secretary  shall  complete  the  ciurent 
research  of  the  Department  of 
Transportation  on  locomotive  visibility. 
In  conducting  the  review,  the  Secretary 
shall  collect  relevant  information  from 
operational  experience  by  rail  carriers 
using  enhanced  visibihty  measures. 

(dJi?^gu7trtory  Proceeding.— Not  later 
than  June  30. 1994.  the  Secretary  shall 
begin  a  regulatory  proceeding  to 
prescribe  final  regulations  requiring 
substantially  enhanced  locomotive 
visibihty  measiuw.  In  the  proceeding, 
the  Secretary  shall  consider  at  least — 

(1)  Revisions  to  the  existing 
locomotive  headhght  standards, 
including  standards  for  placement  and 
intensity: 

(2)  Requiring  the  use  of  reflective 
material  to  enhance  locomotive 
visibility; 

(3)  Requiring  the  use  of  additional 
alerting  Ughts.  including  ditch,  crossing, 
strobe,  and  oscillating  Ughts; 

(4)  Requiring  the  use  of  auxiliary 
Ughts  to  enhance  locomotive  visibihty 
when  viewed  from  the  side; 

(5)  The  effect  of  an  enhanced 
visibihty  measure  on  the  vision,  health, 
and  safety  of  train  crew  members;  and 

(6)  Separate  standards  for  self- 
propelled,  push-pull,  and  multi-unit 
passenger  operations  without  a 
dedicated  head  end  locomotive. 

(e)  Final  Regulations.— (1)  Not  later 
than  June  30. 1995,  the  Secretary  shall 
prescribe  final  regulations  requiring 
enhanced  locomotive  visibiUty 
measures.  The  Secretary  shall  require 
that  not  later  than  December  31, 1997. 
a  locomotive  not  excluded  from  the 
regulations  be  equipped  with  temporary 
visibihty  measures  under  subsection  (b) 
of  this  section  or  the  visibiUty  measures 
the  final  regulations  require. 

(2) '  1  prescribing  regulations  under 
paragraph  (1)  of  this  subsection,  the 
Secretary  may  exclude  a  category  of 
trains  or  rail  operations  from  a  specific 
visibihty  requirement  if  the  Secretary 


decides  the  exclusion  is  in  the  pubUc 
interest  and  is  consistent  with  rail 
safety,  including  grade-crossing  safety. 

(3)  A  locomotive  equipped  with 
temporary  visibiUty  measiues 
prescribed  under  subsection  (b)  of  this 
section  when  final  regulations  are 
prescribed  under  paragraph  (1)  of  this 
subsection  is  deemed  to  be  complying 
with  the  final  regulations  for  4  years 
after  the  final  regulations  are  prescribed. 

The  interim  rme  was  revised  in 
response  to  comments  and  pubUshed  on 
May  13. 1994  (59  FR  24960).  The 
revision  broadened  the  permissible 
dimensions  for  placement  of  ditch 
Ughts.  crossing  Ughts  and  strobe  Ughts, 
and  broadened  and  redefined  the  range 
of  frequencies  for  flashing  Ughts. 

The  interim  rules  designate  ditch 
Ughts,  crossing  Ughts,  strobe  Ughts  and 
oscillating  Ughts  as  interim  locomotive 
visibihty  measures.  All  locomotives  not 
excluded  from  the  final  regulations 
must  be  equipped  by  December  31. 
1997,  with  either  the  interim  visibiUty 
Ughting  arrangements  or  the 
arrangements  mandated  by  the  final 
regulation.  Locomotives  that  comply 
with  the  interim  rule  or  its  amendments 
are  deemed  to  comply  with  any  final 
rule  for  four  yeare  after  the  final  rule's 
issuance. 

FRA  Study  of  Auxiliary  Lights 

FRA's  Office  of  Research  and 
Development,  through  the  Volpe 
National  Transportation  Systems  Center, 
has  studied  the  impact  of  auxiUary 
Ughts  as  alerting  devices  to  improve 
locomotive  visibiUty.  A  copy  of  the  final 
report  wiU  be  placed  in  the  docket  of 
this  rulemaking. 

As  part  of  this  study,  FRA  initially 
evaluated  various  Ughting  systems, 
paint  schemes,  and  reflective  materials. 
Four  of  the  alerting  Ught  systems  were 
selected  for  further  study:  standard 
locomotive  headlights  and  crossing, 
ditch,  and  strobe  Ughts.  FRA  evaluated 
the  Ughts  for  compliance  with  FRA's 
interim  advisory  standards,  cost  and 
reUabiUty,  and  conducted  field  tests  on 
their  ability  to  increase  an  approaching 
train's  visibiUty.  - 

Preliminary  results  are  showing  that 
the  addition  of  auxiUary  Ughts 
significantly  increases  train  visibihty 
compared  to  use  of  standard  headUghts 
alone.  Results  indicate  a  10  to  20 
percent  increase  in  the  distance  ah 
approaching  train  can  be  recognized. 
Tests  also  suggest  that  motorists  are 
better  able  to  predict  the  time  it  takes  for 
an  approaching  train  to  enter  a  crossing. 
Limited  data  coUected  from  three 
railroads  participating  in  the  study 
suggest  that  accident  rates  drop 
significantly  when  auxiliary  Ughts  are 


used.  Further,  the  research  provides 
clues  that  appear  helpful  in 
distinguishing  among  candidate 
auxiliary  Ughts.  These  findings  are 
further  discussed  below. 

After  review.  FRA  has  found  no  basis 
for  changing  current  requirements  for 
placement  and  intensity  of  locomotive 
headUghts.  The  headU^t  serves  its 
purpose  without  blinding  other  people 
approaching  the  right-of-way.  As 
discussed  below,  when  augmented  by 
auxiUary  alerting  Ughts,  the  headUght 
becomes  a  part  of  the  unique  Ught 
triangle  that  will  make  approa(Sing 
trains  more  recognizable  to  motorists. 

FRA  is  continuing  to  review  the  use 
of  auxiUary  Ughts  to  enhance  side 
VisibiUty  of  locomotives.  Displaying  a 
distinct  pattern  is  key  to  making  the 
side  of  a  locomotive  more  readily 
recognizable  in  the  dark.  Use  of  retro- 
reflective  materials  (further  discussed 
below)  appears  to  be  the  most  promising 
approach  to  increasing  the  visibiUty  of 
the  sides  of  rail  equipment. 

Section  Analjrsis 

1.  Three-Light  Triangle:  §  229.125(d) 
FRA  beUeves  that  a  uniform  Ught 
configuration  on  locomotives  will  help 
the  pubUc  become  famiUar  with  and 
quickly  recognize  the  appearance  of  an 
approaching  locomotive.  A 
configuration  of  three  front-mounted 
Ughts  (defined  in  the  interin^  rule, 
together  with  the  headU^t.  as  "ditch 
Ughts"  or  "crossing  Ughts")  is  the  most 
common  system  adopted  by  the  railroad 
industry  since  the  issuance  of  the  first 
mterim  rule  in  1993.  Those  three  Ughts 
form  a  triangle  with  one  major 
dimension  (base  or  vertical  axis)  of  at 
least  60  inches. 

The  normal  human  eye  can  discern 
two  objects  as  separate  when  the  objects 
are  spaced  to  form  a  visual  angle  of 
approximately  one-half  of  one  degree. 
When  the  Ughts  are  seen  as  separate,  the 
observer  can  better  estimate  the  speed  of 
an  approaching  train  because  as  the 
locomotive  moves  closer  the  hghts  will 
appear  to  move  further  apart.  A  space  of 
60  inches  between  Ughts  causes  the 
Ughts  to  appear  separate  at  572  feet  bom 
the  observer.  Beyond  572  feet  the  Ughts 
are  commonly  seen  as  one.  This 
distance  corresponds  to  an  approach 
time  of  13  seconds  for  a  train  moving  at 
30  miles  per  hour,  or  6.5  seconds  for  a 
train  moving  at  60  miles  per  hour. 

Given  the  prevalence  and  practicaUty 
of  the  three-Ught  triangle  system,  the 
desire  for  a  uniform  appearance  of  an 
approaching  locomotive,  and  the 
physical  advantages  of  this  system.  FRA 
beUeves  it  to  be  the  best  Ughting  system 
to  accomplish  the  purpose  of  this  rule. 
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The  dimensions  proposed  for  the 
three-Ught  triangle  are  the  same  as  those 
specified  in  the  interim  rule  as  revised 
on  May  13. 1994.  Those  dimensions 
were  prescribed  as  the  result  of 
comments  made  on  the  first  interim  rule 
of  February  3. 1993.  They  are 
functionally  the  same,  but  the  second 
interim  rule  permits  more  flexibiUty  in 
Ught  placement  on  locomotives  to 
accommodate  various  locomotive 
configurations  and  placement  of  other 
vital  appliances. 

^noe  the  second  interim  rule  was 
issued.  FRA  has  received  no  negative 
comments  and  no  indication  of 
problems  with  the  prescribed  Ught 
placement.  If  any  problems  have  arisen 
with  these  prescribed  dimensions,  FRA 
would  be  most  interested  in  knowing 
the  nature  of  the  problem,  and  any 
suggested  alternatives  that  would 
maintain  the  effectiveness  of  visibiUty 
devices. 

The  36-inch  minimum  height 
requirement  will  permit  maintenance  of 
the  60-inch  vertical  dimension  on 
locomotives  with  the  headUght  mounted 
in  a  low  front  hood.  This  hei^t 
requirement  also  aids  the  observer's 
signt  distance.  The  maximum  vertical 
curve  recommended  by  the  American 
Railway  Engineering  Association  for 
main  track  has  a  rate  of  change  of  grade 
of  0.2  percent  per  100  feet.  On  this 
vertical  curve,  a  Ught  three  feet  above 
the  track  will  be  visible  to  an  observer 
at  a  distance  of  1,095  feet,  provided  the 
observer's  eyes  are  three  feet  above  the 
track.  A  reduction  in  height  of  one  foot, 
of  either  the  observer  or  the  Ught, 
reduces  the  sight  distance  by 
approximately  100  feet. 

One  comment  to  the  first  interim  rule 
requested  a  lower  height  above  the  rail 
for  Ughts  on  cab  control  cars  in 
subuihan  passenger  service.  FRA 
beUeves  that  an  inflexible  requirement 
to  place  Ughts  on  cab  control  can  or 
other  multiple  unit  locomotives  as 
defined  in  this  regulation  at  a  height  of 
36  inches  might  lead  to  a  reduction  in 
the  integrity  of  the  car  body  structure  at 
this  critical  location.  Such  reduced 
structural  integrity  could  increase  the 
risk  of  injury  to  the  occupants  of  the 
equipment  in  the  event  of  an  accident 
The  proposed  final  rule  would  therefore 
permit  auxiliary  Ughts  to  be  mounted  at 
heights  down  to  24  inches  above  the  rail 
on  equipment  that  would  not  readily 
accommodate  a  higher  placement. 

However,  the  lower,  24-inch 
minimum  height  for  multiple  unit 
locomotives  and  cab  control  cars  is  not 
suitable  for  general  railroad  service, 
owing  to  the  reduced  visibiUty  on 
verti^  curves,  and  susceptibiUty  to 
damage  from  snow  and  foreign  material 


away  from  commuter  lines.  FRA 
therefore  beUeves  that  the  minimum 
height  of  36  inches  for  auxiUary  Ughts 
should  be  retained  for  all  other 
appUcations. 

Horizontal  orientation  of  the  auxiUary 
Ughts  should  also  be  reasonably  uniform 
in  order  to  ensure  recognition.  FRA  has 
selected  the  "crossing  Ught" 
configuration  (focused  within  plus  or 
minus  15  degrees  of  a  line  paraUel  to  the 
centerline  of  the  locomotive)  in  Ueu  of 
the  extreme  "ditch  Ught"  configuration 
as  described  in  the  grandfethering  rule 
(turned  outward  up  to  45  degrees).  In 
the  extreme  ditch  light  configuration, 
there  appears  to  be  a  risk  that  the 
auxiUary  Ughts  might  affect  the  night 
vision  of  motorists  on  paraUel 
roadways. 

Research  on  locomotive  conspicuity 
has  noted  that  the  alerting  Ughts 
meeting  the  criteria  of  the  interim  rule 
are  considerably  higher  in  effective 
candela  than  Ughts  used  for  similar 
purposes  in  aviation  and  marine  service. 
In  addition,  it  vraa  noted  that  a  ditch 
Ught  appUcation  with  the  Ughts  aligned 
outwardly  might  produce  glare  affecting 
motorist  vision.  Presumably  in  Ught  of 
similar  considerations,  railroads 
applying  auxiliary  alerting  Ughts  have 
generaUy  opted  for  aUgnment  directly 
down  the  railroad  or  inward  alignment 
at  about  1  degree  ("crosseyed").  FRA 
specifically  requests  comment  as  to 
whether  the  final  rule  should  contain 
more  severe  restrictions  than  the  15- 
degree  latitude  provided  in  the  interim 
rule  and  this  notice. 

niA  also  requests  comment  as  to 
whether  a  dimmer  feature  should  be 
required  for  auxiUary  Ughts  similar  to 
the  dimmer  used  on  headUghts,  the 
Tninimiim  and/or  maximum  candela 
that  should  result,  and,  if  a  dimmer  is 
required,  when  use  of  the  feature  might 
be  warranted.  In  addition,  FRA  requests 
comment  as  to  whether  a  maximum 
luminous  intensity  should  be  specified 
for  auxiUary  alerting  Ughts. 

The  interim  rule  and  the  proposed 
rule  provide  a  minimum  intensity 
requirement  of  200,000  candela  for  each 
auxiUary  Ught.  The  criterion  assumes 
steady-state  operation.  Field 
observations  suggest  that  current 
alerting  Ught  pulsing  systems  provide 
more  than  adequate  effective  candela; 
however,  research  conducted  to  date 
evaluated  only  strobe  Ughts  for  effective 
intensity  in  a  pulsing  or  flashing  mode. 
Should  a  separate  effective  intensity 
requirement  be  stated  in  the  final  rule 
for  systems  operating  in  the  pulse 
mode?  If  so,  what  are  the  appropropriate 
standard  and  test  procedure? 

FRA  proposes  to  permit  use  of  either 
the  steady-state  or  pulsing  auxiUary 


Ughts,  drawing  pwmissible  features 
from  both  the  "ditch  UghU"  and 
"crossing  Ughts"  as  described  in  the 
interim  requirements. 

It  shoula  be  noted  that  nomenclatiue 
for  auxiUary  Ughts  is  not  standard.  For 
example,  most  non-pulsing  installations 
referred  to  by  railroads  as  "ditch  Ughts" 
have,  in  practice,  been  aUgned  within 
15  degrees  of  centerline  and  would 
therefore  meet  FRA's  proposed 
requirements  for  permanent  auxiUary 
Ughts.  This  proposed  rule  does  not  elect 
a  single  option  from  among  the 
configurations  that  railroads  continue  to 
evaluate.  Rather,  it  proposes  a  minimum 
standardization  of  placement  and 
aUgnment  of  the  two  auxiUary  Ughts 
that,  with  the  locomotive  headU^t. 
form  the  distinct  triangle. 

FRA  has  considered  the  use  of 
osdUating  Ughts  and  strobe  Ughts  for 
inclusion  in  this  section.  Both  Ught 
systems  offer  significant  advanUges  but 
have  unique  drawbacks.  An  oscillating 
Ught  can  provide  a  startling  effect  when 
the  Ught  rapidly  reflects  off  nearby 
objects,  fog.  or  snow.  However,  in 
general,  oscillating  Ughts  are  cosUy  and 
difficult  to  maintain.  Oscillating  Ughts 
have  often  been  used  individually,  a 
configuration  inconsistent  with  the 
triangular  signature  common  in 
European  raU. 

Desirable  effects  can  also  be  achieved 
with  pulsating  strobe  Ughts,  particularly 
those  Ughts  operated  in  pairs.  However, 
extensive  use  of  strobe  and  oscillating- 
type  Ughts  on  emergency  vehicles  has 
reduced  their  usefulness  as  a  distinct 
warning  of  an  approaching  train. 
Further,  strobe  lights  can  tend  to  wash 
out  against  a  Ught  background  and  may 
not  compete  well  for  attention  in  a 
ni^ttime  environment  with  a  variety  of 
U^t  sources. 

Research  in  support  of  this 
proceeding  indicates  that  crossing  Ughts 
and  ditch  Ughts — the  auxiliary  li^ts 
most  widely  used  by  U.S.  railroads — 
also  appear  to  perform  weU  under  both 
experimental  conditions  and  in  revenue 
service.  Experimental  field  tests 
compared  the  performance  of  a  lone 
headlight  with  combinations  of  a 
headUght  and  each  of  the  foUowing:  (i) 
pulsing  "crossing  Ughts"  that  were 
aUgned  straight  down  the  railroad,  (u) 
steady  burning  "ditch  Ughts"  that  were 
outwardly  aligned  at  15  degrees,  and 
(iii)  dual  strobe  Ughts  mounted  on  the 
top  of  the  locomotive.  All  three  types  of 
auxiUary  Ughts  outperformed  the  lone 
headUght  by  significanUy  increasing  the 
distance  a  train  can  be  detected  and 
improving  an  observer's  abiUty  to 
estimate  a  train's  arrival  time  at  the 
crossing.  For  detection  distance,  the 
crossing  Ught  performed  best,  foUowed 
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by  the  ditch  and  strobe  lights.  With 
respect  to  estimation  of  time  of  arrival, 
the  crossing  lights  were  judged  to  result 
in  the  smallest  estimation  enan  for 
actual  arrival  time  intervals  between  7 
and  22  seconds.  However,  the  ditch 
lights  clearly  aided  estimation  of  anival. 
asvrell.i 

The  Volpe  Center  gathered  limited 
data  from  Norfolk  Southern,  Conrail. 
and  CalTrans  (Cahfomia)  comparing 
accident  experience  of  locomotives 
equipped  with  crossing  Ughts  to 
locomotives  equipped  with  a  headlight 
alone.  These  data  suggest  that  the  use  of 
crossing  lights  may  result  in  a  greater 
than  50-percent  reduction  in  accident 
rates.  Although  these  trials  lasted  from 
only  nine  to  twenty-four  months,  and 
some  of  the  accident  reduction  may 
have  resulted  bom  a  "novelty  effect" 
(an  initial  impact  that  wanes  as  risk- 
taking  motorists  become  accustomed  to 
the  new  lights),  there  is  no  reason  to 
believe  that  there  will  not  be  substantial 
and  continuing  benefits  from  use  of 
auxilian  lights. 

All  of  the  service  applications 
examined  by  the  Volpe  Center  involved 
pulsing  auxiliary  lights,  and  the 
experimental  field  tests  potentially 
relevant  to  this  issue  involved  a 
confounding  variable  (angle  of 
alignment).  Accordingly,  no 
empirically-based  comparisons  can  be 
made  at  this  time  between  lights  that 
pulse  (alternately  flash)  on  approach  to 
a  crossing  and  those  that  bum  steadily. 
Yet  FRA  is  required  to  issue  a  rule  that 
would  require  that  by  December  31. 
1997,  locomotives  be  equipped  with  a 
form  of  auxiliary  lights.  In  order  to 
develop  additional  information  that  may 
later  provide  a  basis  for  distinguishing 
between  steady  burning  and  alternately 
pulsing  arrangements,  FRA  has 
requested  that  Association  of  American 
Railroads  (AAR)  conduct  a  further  study 
under  which  two  or  more  major 
railroads  would  equip  portions  of  their 
fleets  used  in  the  same  service  with 
steady  and  pulsing  lights.  In  order  to 
eliminate  transient  effects,  the  study 
would  follow  the  two  matched  fleets  for 
a  period  of  approximately  three  years. 
The  progress  of  this  study  will  be 
tracked  on  an  annual  bads,  and  at  the 


'  In  the  Bald  te«ts,  ob««rver»  wore  headphone* 
to  maak  noUe  from  the  oncoming  locomotive.  FRA 
has  conducted  sepante  analyses  that  indicate 
locomotive  horn*  provide  a  very  powerful  (though 
noc  alwaya  sufficient)  warning  to  motorisu  that  the 
twin  is  praaant  and  iu  arrival  at  the  crossing  is 
toniinant  FRA  recognize*  that  some  overlap  may 
•xi«t  between  the  two  warning  systems;  however, 
to  the  extant  thi*  overlap  may  be  beneficial  in 
modifying  riaky  behavior,  its  potential  ahould  be 
■xploited.  The  actual  service  experience  tends  to 
confirm  the  possibility  that  such  an  efiact  may 
exist 


conclusicm  of  the  study,  FRA  will 
review  the  data  to  detennine  if  a 
statistically  significant  difference  can  be 
discerned  between  the  efiisctiveness  of 
steady  and  flashing  lights.  The  results  of 
the  study  should  provide  a  factual  basis 
for  determining  whether  further 
refinement  of  the  rule  is  appropriate 
and,  if  so,  the  degree  of  urgency 
associated  with  any  such  change. 

2.  Flash  Rates:  3229.125(e) 

Subsection  (e)  provides  that  auxiliary 
lights  may  be  illumined  continuously  or 
may  be  arranged  to  flash  on  approach  to 
a  highway-rail  grade  crossing.  If  flashing 
lights  are  used,  the  rate  must  be  not 
fewer  than  40  and  not  more  than  180 
per  minute,  as  provided  in  the  second 
interim  rule.  FRA  has  received  no 
negative  comments  regarding  the  range 
of  flash  rates  permitted  for  locomotive 
visibility  li^ts  in  the  second  interim 
rule.  The  rates  are  constrained  by  the 
need  for  visibility  but  also  the  need  to 
avoid  a  "flicker  vertigo"  effect  on  train 
crew  members. 

FRA  proposes  to  leave  control  of 
flashing  U^ts  to  the  discretion  of  the 
railroad.  Depending  on  their  operations, 
some  railroads  mi^t  consider  it 
advisable  to  interconnect  the  horn  and 
lighting  controls  to  provide  joint 
activation  when  approaching  a  crossing, 
but  that  question  probably  need  not  be 
addressed  in  a  regulation. 

3.  Operation  of  Auxiliary  Lights- 
§  229.125(f) 

Subsection  (f)  would  require 
operati(Hi  of  auxiliary  lights  for  a  period 
of  at  least  20  seconds  prior  to  arrival  of 
the  locomotive  at  the  crossing.  This  is 
the  same  minimtim  period  of  warning 
utilized  for  automated  warning  systems 
at  public  highway-rail  grade  crossings 
(see,  e.g..  49  CFR  234.225).  Railroads 
using  locomotives  with  flashing  fights 
would  not  be  required  to  flash  the  lights 
in  all  opOTBtions,  but  the  aiudUary  Ughts 
would  be  reqiiired  to  be  illumined  for  at 
least  20  seconds  prior  to  the  arrival  of 
the  locomotive. 

FRA  specifically  requests  comment  on 
whether  allowance  should  be  made  for 
not  illuminating  auxiliary  lights  under 
certain  circumstances  for  the  safety  of 
motorists,  railroad  employees  working 
in  the  area,  or  othen.  FRA  believes  that 
any  such  exception  should  be 
sufficiently  objective  in  natiue  to  avoid 
controverey  subsequent  to  a  grade 
crossing  accident  regarding  the 
appropriateness  of  the  decision  not  to 
use  the  auxiliary  lights. 


4.  Other  Uses  ofAuxiUary  Ughts: 
§  229.125(g) 

Subsection  (g)  authorizes  use  of 
auxiliary  lights  for  operations  at  lower 
speeds  over  highway-rail  grade 
crossings.  Railroads  are,  in  fact,  utilizing 
auxifiary  lights  for  lower-speed 
movements.  However,  circumstances 
may  exist  where  use  of  the  Ughts  may 
affect  night  vision  of  people  along  the 
railroad,  outweighing  the  limited  value 
of  the  Ughts  in  preventing  highway-rail 
grade  crossing  accidents  in  areas  of  low 
speed  rail  operations.  The  proposed  rule 
authorizes  use  of  auxiliary  li^ts  along 
the  railroad  between  grade  crossings. 
Auxiliary  Ughts  offer  promise  for 
gaining  the  attention  of  trespassers  on 
rail  rights-of-way  who  may  be  struck  by 
trains.  Although  it  can  be  strongly 
argued  that  the  railroads  owe  no  duty  of 
care  to  these  people,  it  can  be  hoped 
that  the  attention-getting  Ught  triangle 
may  discourage  trespassing. 

FRA  does  not  beUeve  that  requiring 
continuous  operation  of  auxiUary  Ughts 
should  be  mandated.  Circumstances 
diffisr  widely  among  railroad  operating 
environments,  and  railroads  require  the 
flodbiUty  to  adopt  poUdes  adequately 
suited  to  these  environments.  Railroads 
may  wish  to  extinguish  auxiUary  lights 
when  the  headlight  is  dimmed  under 
existing  operating  rules.  Rule  5.9  of  the 
General  Code  of  Operating  Rules,  for 
instance,  requires  that  the  headlight  be 
dimmed  at  stations  and  yards  where 
switching  is  done,  when  the  engine  is 
stopped  close  behind  another  engine, 
when  passing  another  train,  and  under 
specified  circumstances. 

5.  Defective  en  Route:  §  229. 125(h) 

Subsection  (h)  pennits  a  lead 
locomotive  with  one  defective  auxiUary 
Ught  to  proceed  to  a  point  where  repaire 
can  be  made.  FRA  beUeves  this  is  a 
reasonable  accommodation,  given  the 
low  risk  of  an  accident  at  any  given  time 
and  the  ready  availabiUty  of  standard 
lamps  at  railroad  fedUties  along  the 
way.  If  both  auxiliary  Ughts  are  out, 
§  229.9  (movement  of  non-complying 
locomotives)  would  apply,  which  would 
ordinarily  require  that  the  locomotive  be 
switched  to  a  trailing  position  or  be 
operated  at  less  than  20  miles  per  hour. 
It  should  be  noted  that  the  requirement 
for  auxiUary  Ughts  appUes  only  to  a  lead 
locomotive. 


6.  Gtundfathetii^:  §229.133 

The  interim  provisions  cm  auxiliary 
Ughts  are  contained  in  49  CFR  229.133. 
Subsection  (c),  which  makes  use  of 
auxiliary  Ug^ts  elective  diuing  the 
period  prior  to  December  31, 1997. 
would  be  repealed  on  that  date. 


The  intMim  provisions  identify  four 
alerting  Ught  arrangements  that  FRA 
beUeved  would  increase  locomotive 
visibiUty.  Firet,  ditch  Ughts,  which  are 
composed  of  two  white  Ughts  focused 
within  45  degrees  of  the  longitudinal 
oenterline  of  the  locomotive.  Second, 
stn^  Ughts,  which  are  two  white 
stroboscopic  Ughts  that  flash  at  a  rate 
between  one  pulse  every  1.0  to  1.3 
seconds.  Third,  crossing  Ughts,  which 
are  two  white  standard  Ughts  that  flash 
at  the  same  rate  as  the  strobes  and  are 
focused  within  15  degrees  of  the 
longitudinal  centerline  of  the 
locomotive.  And  the  final  alerting  Ughts 
system,  an  osdUating  Ught,  which  is 
composed  of  one  white  Ught  that  casts 
a  moving  beam  in  circular  shapes  in 
front  of  die  locomotive.  These  alerting 
Ught  systems  will  be  "grandfathered" 
and  considered  in  temporary 
compUance  with  any  final  rule. 

By  law.  "grandfathered"  auxiUary 
Ughts  instaUed  before  the  final  rule  is 
issued  may  continue  in  use  for  four 
years  from  the  date  the  final  rule  is 
issued.  FRA  encourages  early 
installation  of  auxiliary  Ughts. 

Related  Issues 

Other  Ught  Systems 

FRA  beUeves  that  the  pubUc  wiU  soon 
become  accustomed  to  the  appearance 
of  the  triangular  Ught  pattern  at  the  front 
of  locomotives.  The  value  of  this 
standardization  is  increased  if  the 
triangle's  base  is  uniform  along  the 
lower  front  portion  of  the  locomotive, 
rather  than  the  top  (as  with  dual  strobe 
U^t  installations).  The  limited  number 
of  locomotives  equipped  exclusively 
with  strobe  Ughts  or  oscillating  Ughts 
could  eventucdly  present  a  hazard  to 
motorists  and  othen  who  cotild  draw 
felse  visual  dues  from  the  lack  of  a 
triangular  U^t  pattern.  Nothing  in  this 
proposed  rule  would  prohibit  the  use  of 
such  additional  Ughts  should  the 
operating  railroad  so  desire,  but  their 
use  would  not  meet  the  requirements  of 
the  proposed  rule. 

Reflective  Materials 

The  enabling  legislation  requires  that 
the  Secretary  consider  the  use  of 
reflective  materials  to  enhance 
locomotive  visibiUty.  Research  has 
shown  that  the  frtmtal  visibiUty  of  a 
looomotive  displaying  a  headUght  is  not 
affected  by  reflective  material  or 
distinctive  colore.  The  headUght  is 
visible  at  a  far  greater  distance  than  any 
Ught  reflected  from  the  front  of  the 
locomotive. 

Analysis  of  the  4,240  highway-rail 
grade  crossing  acddents  reported  to 
FRA  in  1993  shows  that  the  lead 


locomotive  of  a  train  struck  the  motor 
vehicle  in  3,171  of  the  acddents.  The 
motor  vehide  struck  the  lead 
locomotive  in  664  acddents.  In  the 
remaining  405  accidents,  the  motor 
vehicle  struck  the  train  at  a  point 
behind  the  lead  locomotive. 

This  information  suggests  that 
enhancing  the  visibiUty  of  the  fivnt  of 
the  train  could  affed  up  to  90  percent 
of  crossing  acddents.  The  effed  of 
increasing  the  visibiUty  of  the  side  of 
the  train  does  not  have  as  clearly 
defined  a  potential  to  reduce  acddents. 
Nevertheless,  FRA  continues  to  condud 
research,  induding  analysis  of  recently 
designed  retro-reflective  materials  and 
evaluation  of  the  accident  experience  of 
car  fleets  equipped  with  retro-reflective 
material.  FRA  is  required  by  other 
legislation  to  consider  the  use  of  retro- 
reflective  materials  on  railroad  cara  as 
well  as  locomotives,  and  wiU  address 
the  issue  in  a  separate  proceeding.  See 
49  U.S.C.  20148,  Pub.  L.  103-440,  §  212 
(Nov.  2, 1994).  As  soon  as  suffident 
information  becomes  available  to 
support  a  dedsion  on  whether  to  place 
reflective  material  on  cara  and 
locomotives,  FRA  wiU  ad  accordingly. 
Such  action  might  take  the  form  of  a 
proposal  to  amend  this  regulation  before 
any  rulemaking  affecting  railroad  cara. 


Applicability:  Steam  Locomotives: 
Locomotives  Used  Exclusively  off  the 
General  System:  and  Private  Grade 
Crossings 

This  proposal  would  amend  Art  229 
of  title  49,  Code  of  Federal  Regulations, 
which  appUes,  in  general,  to  railroads  in 
the  general  system  and  only  to  non- 
steam  locomotives.  FRA  believes  that,  as 
a  general  rule,  steam  locomotives  are 
used  with  relatively  less  frequency  or  at 
lower  speeds  than  non-steam 
locomotives.  Equipping  steam 
locomotives  with  alerting  Ughts  would 
likely  cost  more  per  unit,  and  some 
steam  operatora  would  likely  view  the 
modification  as  detracting  from  the 
historic  authenticity  of  this  antique 
equipment.  FRA  presently  has 
insuffident  spedfic  information 
indicating  that  safety  wotild  benefit 
from  application  of  auxiliary  Ughts  to 
steam  units.  However,  in  Ught  of  the 
broad  statutory  mandate,  FRA  reserves 
the  right  to  require  appUcation  of 
auxiUary  Ughts  to  such  units  in  the  final 

rule. 

In  1992.  FRA  reviewed  its  poUcy 
regarding  toiuist.  scenic  and  excuraion 
railroads  that  transport  passengere  on 
lines  separate  from  the  general  system  of 
rail  transportation.  While  in  the  past 
FRA  has  usuaUy  limited  its  exerdse  of 
jurisdiction  over  passenger  operations  to 
those  on  the  general  system.  FRA 


determined  that  pubUc  safety  required  a 
uniform  floor  of  regulation  for  this 
growing  segment  of  the  railroad 
marketplace.  Only  those  railroads 
deemed  "insular"  were  excluded  bom 
this  exerdse  of  jurisdiction;  however, 
several  existing  sets  of  regulations, 
including  Part  229,  do  not  apply  to 
passenger  railroads  that  are  not  part  of 
the  general  rail  system.  Since  a  major 
criterion  of  non-insular  status  is  the 
presence  of  a  pubUc  highway-rail  grade 
crossing,  the  issue  is  presented  in  this 
proceeding  whether  these  non-general 
system  railroads  should  be  required  to 
equip  their  locomotives  with  auxiUary 
alerting  Ughts. 

Recently,  FRA  determined  that  aU 
railroads  with  automated  warning 
devices  at  pubUc  highway-rail  crossings 
should  be  subjed  to  new  regulations 
governing  the  inspection,  testing  and 
maintenance  of  these  "grade  crossing 
signals"  (59  FR  50086;  September  30. 
1994).  The  provision  of  the  instant 
proposal  that  would  exdude 
locomotives  that  do  not  operate  at 
greater  than  20  miles  per  hour  would 
render  the  proposal  inappUcable  to 
many  non-steam  locomotives  owned 
and  operated  by  non-insular  passenger 
railroads  off  the  general  system. 
However,  in  a  minority  of  cases  the 
proposed  rule  might  require  appUcation 
of  auxiliary  Ughts.  There  may  be 
reasonable  basis  for  excluding  some  or 
aU  of  these  locomotives.  For  example, 
excuraion  service  is  often  provided 
seasonally  and  on  a  limited  basis.  On 
some  small  ptassenger  railroads, 
crossings  may  be  less  numerous  or  less 
heavily  used  by  highway  traffic.  In  other 
cases,  service  may  be  provided  only  in 
the  daytime  (when,  according  to 
experimental  data,  auxiUary  Ughts  may 
be  less  effective  in  gaining  the  attention 
of  motorists). 

The  statute  permits  FRA  to  exclude 
categories  of  operations  if  the  exclusion 
is  in  the  pubUc  interest  and  consistent 
with  safety.  Although  the  statute  does 
not  expressly  authorize  use  of  cost/ 
benefit  analysis  to  make  the  findings 
justifying  an  exclusion,  FRA  has  appUed 
similar  statutory  language  to  consider 
effectiveness  and  cost  impads  to 
enUghten  the  agency's  deliberations. 
FRA  soUdts  conunent  on  the  issue  of 
steam  locomotives  and  locomotives 
used  exclusively  off  the  general  system. 
FRA  has  specificaUy  invited  the  Tourist 
Raiboad  Assodation  (TRAIN)  to  address 
the  question  on  behalf  of  its  member 
organizations. 

FRA  is  also  concerned  with  the  safety 
of  private  grade  crossings.  The  proposed 
rule  requires  use  of  auxiUary  Ughts  only 
at  public  grade  crossings.  Railroads 
dearly  have  an  interest  in  reducing 
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accidents  at  private  crossings  and 
therefore  may  elect  on  their  own  to  use 
auxiliary  lights  at  such  locations.  FRA, 
however,  requests  comments  on 
whether  the  agency  should  require  use 
of  auxiliary  Ughts  at  all  highway-rail 
grade  crossings. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procediu«s  and  is 
considered  "nonsignificant"  under 
Executive  Order  12866.  It  is  also 
considered  to  be  not  significant  imder 
DOT  poUdes  and  procedures.  See  44  FR 
11034. 

Although  the  rule  is  "nonsignificant," 
FRA  nonetheless  has  prepared  a 
regulatory  evaluation  addressing  the 
economic  impact  of  the  rule.  This 
regulatory  evaluation  has  been  placed  in 
the  docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  Room  8201,  OfBce  of 
Chief  Counsel,  FRA.  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Copies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk 
at  the  above  address. 

The  evaluation  foimd  costs  and 
benefits  associated  with  the  proposed 
rule  calc\ilated  for  a  twenty-year  period 
using  the  seven  percent  discount  rate 
required  by  federal  regulatory 
evaluation  guidelines.  FRA  expects 
twenty-year  auxihary  Ught  installation 
and  maintenance  costs,  which  the 
railroad  indiistry  would  not  incur  in  the 
absence  of  the  proposed  rule,  to  total 
between  $87  million  and  $106  milhon. 
The  lower  estimate  is  based  on  a 
scenario  in  which  all  future  auxiliary 
lights  are  steady  beam.  The  higher 
estimate  is  based  on  a  scenario  in  which 
all  futxire  auxiliary  lights  are  pulsing. 
Information  available  to  FRA  suggests 
that  about  7,946  locomotives  are 
currently  equipped  with  auxiliary  lights 
that  comply  with  the  proposed  rule. 
About  52.84  percent  of  these 
locomotives  have  pulsing  lights.  The 
remaining  47.16  percent  have  steady 
beams.  Assiuning  the  industry 
continues  to  install  auxiliary  lights  in 
this  proportion.  FRA  expects  costs  to 
reach  approximately  $97  million  over 
the  next  twenty  years. 

Although  specifications  for  pulsing 
and  steady  beam  lights  differ,  data  are 
not  available  to  establish  that  one  light 
system  is  the  more  effective.  Assiuning 
both  are  equally  effiactive.  to  justify 
incurring  $97  million  in  costs,  auxiliary 
lights  must  provide  a  benefit  of 
preventing  an  average  of  at  least  11 


accidents  annually.  FRA  estimates  that 
auxiliary  lights  will  prevent 
approximately  6.300  accidents 
(involving  1.493  fatalities  and  3.056 
injuries)  valued  at  $2,424  billion  over 
twenty  years.  Analysis  indicates  this 
accident  reduction  will  almost  certainly 
be  achieved,  and  probably  exceeded,  by 
using  auxiliary  lights. 

Costs  and  benefits  associated  with  the 
industry  volimtary  in-service  tests  are 
not  quantified  in  this  analysis.  FRA 
recognizes  that  participating  railroads 
will  incur  data  collection  costs. 
However,  given  the  permissive  nature  of 
the  in-service  tests,  we  cannot 
determine  the  level  of  participation  or 
the  magnitude  of  costs  which  the 
industry  will  incur.  Nevertheless,  safety 
benefits  resulting  from  the  knowledge 
gained  should  Su  outweigh  costs 
incurred  by  the  participants.  Including 
test  costs  would  not  change  the  outcome 
of  this  analysis. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  a  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  mtities.  It 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  smaU  entities 
imder  the  provisions  of  the  Reculatorv 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  rule  does  not  require  infonnati<m 
collection;  therefore,  it  is  not  necessary 
to  estimate  the  public  reporting  burden 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
etseq. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  fuU  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  rule  will  not  have  any  effect  on 
the  quality  of  the  environment. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  a  Federalism  Assessment  is  not 
necessary. 

Under  49  U.S.C.  20106  (formerly 
codified  at  45  U.S.C  434),  issuance  of 
this  regulation  preempts  any  State  law, 
rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter,  except 
for  a  provision  directed  at  a  local  safety 
hazard  if  that  provision  is  consistent 
with  this  rule  and  does  not  impose  an 
undue  burden  on  interstate  commerce. 

List  of  Subjects  in  49  CFR  Part  229 

Railroad  safety. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  Part  229.  Title  49, 
Code  of  Federal  Regulations  as  follows: 

PART229-{AMENDED] 

1.  Revise  the  authority  citation  for 
Part  229  to  read  as  follows: 

Aotfaority:  49  U.S.C.  20102-20103. 20110- 
20112.  20114.  20137.  20143,  i0301-20303, 
20306,  20701-20703,  21301-21302.  21304. 
21306.  and  21311;  49  CFR  1.49  (c).  (g)  and 
(m). 

2.  Amend  §  229.125  by  revising  the 
section  heading  and  by  adding 
paragraphs  (d).(e).(f),  (g)  and  &)  to  read 
as  follows: 

1229.126    HMdNgMa  and  auxlltary  lights. 

(d)  Effective  December  31. 1997.  each 
lead  locomotive  operated  at  a  speed 
greater  than  20  miles  per  hour  over  one 
or  more  pubhc  highway-rail  crossings 
shall  be  equipped  with  operative 
auxiliary  lights,  in  addition  to  the 
headli^t  required  by  paragraph  (a)  or 
(b)  of  this  section.  A  locomotive 
equipped  on  [date  of  publication  of  final 
rule]  with  auxiliary  lights  in 
conformance  with  §  229.133  shall  be 
deemed  to  conform  to  the  requirements 
of  this  section  until  [date  four  yeare  after 
date  of  publication  of  final  rule]. 
Auxiliaiy  Ughts  shall  be  composed  as 
follows: 

(1)  Two  white  auxiliary  lights  shall  be 
placed  at  the  fi-ont  of  the  locomotive  to 
form  a  triangle  with  the  headlight 

(i)  The  auxiliary  lights  shall  be  at  least 
36  inches  above  the  top  of  the  rail, 
except  on  MU  locomotives  and  control 
cab  locomotives  where  such  placement 
would  compromise  the  integrity  of  the 
car  body  or  be  otherwise  impractical. 
Auxiliary  lights  on  such  MU 
locomotives  and  control  cab 
locomotives  shall  be  at  least  24  inches 
above  the  top  of  the  rail. 

(ii)  The  auxiliary  lights  shall  be 
spaced  at  least  36  inches  apart  if  the 
vertical  distance  from  the  headlight  to 
the  horizontal  axis  of  the  auxiliary  lights 
is  60  inches  or  mora. 
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(iii)  The  auxiliaiy  lights  shall  be 
spaced  at  least  60  inches  apart  if  the 
vertical  distance  from  the  headlight  to 
the  horizontal  axis  of  the  auxiliary  lights 
is  less  than  60  inches. 

(2)  Each  auxiliaiy  light  shall  produce 
at  least  200,000  candala. 

(3)  The  auxiliary  lights  shall  be 
focused  horizontally  within  15  degrees 
of  the  longitudinal  centerline  of  the 
locomotive. 

(a)  Auxiliary  lights  required  by 
paragraph  (d)  of  this  section  may  be 
arranged  to  bum  steadily  or  flash  on 
approach  to  a  crossing.  U  the  auxiliary 
lights  are  arranged  to  flash,  they  shall 
flash  alternately  at  a  rate  of  at  least  40 
flashes  per  minute  and  at  most  180 
flashes  per  minute,  for  at  least  20 
seconds  before  the  front  of  the  train 
occupies  the  crossing.  The  flashing 
featiire  may  be  activated  automatically 
and  shall  be  capable  of  manual 
activation  and  deactivation  by  the 
locomotive  engineer. 

(0  Auxiliary  lights  required  by 
paragraph  (d)  of  this  section  shdl  be 
illuminated  not  less  than  20  seconds 
before  the  locomotive  arrives  at  a  public 
highway-rail  grade  crossing. 

(g)  For  the  safety  of  persons  along  the 
right  of  way.  including  railroad 
employees  and  contractors —  * 

(1)  Railroads  may  elect  to  operate 
auxiliary  lights  when  the  speed  over  the 
crossing  is  less  than  20  miles  per  hour. 

(2)  Railroads  shall  have  the  discretion 
to  illuminate  locomotive  auxiliary  lights 
in  other  circumstances  in  addition  to 
approaching  a  public  highway-rail  grade 
crossing. 

(h)  When  one  required  auxiliary  light 
and  the  headlight  of  a  locomotive 
remain  operative  after  the  train  has 
departed  its  initial  terminal,  the 
locomotive  may  proceed  as  an  equipped 
locomotive  until  reaching  the  next  point 
at  which  repairs  to  the  inoperative  light 
can  be  made.  If  no  required  auxiliary 
light  remains  operative,  the  locomotive 
may  be  moved  only  if  the  requirements 
of  $229.9  are  met. 

DeuUM.Itsbili; 

DaputyFedetol  Railroad  Administrator. 
[FR  Doc.  95-21143  Filed  »-25-9S;  8:45  am] 
BUMa  oooa  4tt«-M-r 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdllfa  Servloe 

S0CFRPart20 

RIN 1018-AC79 

IMgralofy  BM  Hunting;  Proposed 
FranwMNMto  for  Uls-Sssson  Mgralory 
Bird  Hunting  RsguMons 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  supplemmital. 

summary:  The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1995-96  late-season 
hunting  regulations  for  certain 
migratory  game  birds.The  Service 
annually  prescribes  frameworiu,  or 
outer  limits,  for  dates  and  times  when 
himting  may  occur  an&XSa  niunber  of 
birds  that  may  be  taken  and  possessed 
in  late  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
seasfms  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  and  habitat  conditions. 
DATES:  The  comment  period  for 
proposed  late-season  irameworics  will 
end  on  September  7, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Chief,  OfBce  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street.  NW., 
Washington,  DC  20240.  Comments 
received  will  be  available  fat  public 
inspection  during  normal  business 
houn  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive. 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
WildUfe  Service,  (703)  358-1714. 
SUPPLEMENTARY  MFORMATION: 

Regulatioiis  Schedule  for  1995 

On  March  24, 1995,  the  Service 
published  for  public  comment  in  the 
Fedovl  R^stoter  (60  FR  15642)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  Judy  21  for 
early-season  proposals  and  September  4 
for  iate-season  proposals.  Due  to  some 
unforeseen  and  uncontrollable 
publishing  delays  in  the  proposed  late- 
season  re^ilations  frameworks,  the 
Service  has  extended  the  public 
comment  period  to  September  7, 1995. 
On  June  16, 1995,  the  Service  published 
for  public  comment  a  second  document 
(60  FR  31890)  which  provided 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks. 


On  J\me  22, 1995,  a  pxiblic  hearing 
was  held  in  Washington,  DC,  as 
announced  in  the  March  24  and  June  16 
Federal  Registers  to  review  the  status  of 
migratory  s^ore  and  upland  game  birds. 
Proposea  himting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons. 

On  July  21, 1995,  the  Service 
published  in  the  Fedaral  Roister  (60 
FR  37754)  a  third  document  which  deah 
specifically  with  proposed  early-season 
frameworiu  for  the  1995-96  season. 

On  August  3, 1995,  a  public  hearing 
was  held  in  Washington,  DC,  as 
announced  in  the  March  24,  June  16, 
and  July  21  Fedval  Ragistars,  to  review 
the  status  of  waterfowl.  Propo«ed 
hunting  regulations  were  discussed  for 
these  late  seasons.  Jhe  Service  later 
published  a  fourth  document  omtaining 
final  frameworks  foi  early  seasons  bom 
which  wildlife  conservation  agency 
officials  from  the  ^tes  and  Territories 
selected  early-season  hunting  dates, 
houn,  areas,  and  limits. 

lUs  document  is  the  fifth  in  the 
series  of  proposed,  supplranental,  and 
final  rulemaidng  documents  for 
migretcHy  bird  hunting  regulatians  and 
deals  specifically  with  proposed 
frameworics  for  the  late-season 
migratory  bird  hunting  regulations.  It 
wiU  lead  to  final  frameworks  from 
which  States  may  select  season  dates, 
houra,  areas,  and  limits.  All  pertinent 
comments  on  the  proposals  received 
through  August  3, 1995,  have  been 
considered  in  developing  this 
document.  In  addition,  new  proposals 
for  certain  late-season  regulations  are 
provided  for  public  comment.  The 
comment  period  is  specified  above 
under  DATES.  Final  regulatory 
frameworks  for  late-season  migratory 
game  bird  hunting  are  scheduled  for 
publication  in  the  Federal  Register  on 
or  about  September  25, 1995. 

Presentatfons  at  Public  Hearing 

A  report  on  the  status  of  waterfowl 
was  presented.  This  repcut  is  briefly 
reviewed  below  as  a  matter  of  public 
infdnnation,  and  is  a  summary  of 
information  contained  in  the  "Status  of 
Waterfowl  and  Fall  Flight  Forecast" 
report 

Most  goose  and  swan  populations  in 
North  America  rmnain  numerically 
sound  and  the  size  of  most  fall  flints 
will  be  sinular  to  those  of  last  year. 
Production  of  young  in  1995  is  expected 
to  be  above  average  for  most 
populations.  Generally,  spring 
phenology  was  earlier  than  normal  in 
the  western  Arctic  and  Ungave 
Peninsula,  later  than  normal  in  the 
prairie  pothole  region,  and  near  normal 
in  oth«  important  nesting  areas.  Habitat 
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conditions  for  nesting  geese  were 
variable  in  southern  Cwada  and  the 
narthem  U.S.  Flooding  in  the  western 
U.S.  likely  reduced  the  productivity  of 
several  Canada  goose  populations. 
Recent  declines  in  sizes  of  the  Atlantic, 
Southern  James  Bay,  and  dusky  Canada 
goose  populations  are  of  continuing 
concern. 

The  1995  estimate  of  total  ducks  in 
the  traditional  survey  area  was  35.9 
million,  an  increase  of  10  percent  from 
that  in  1994  and  11  percent  higher  than 
the  long-term  average.  Mallards 
increased  18  percent  to  8.3  million,  the 
highest  estimate  since  1972.  Gadwalls. 
redheads,  and  canvasbacks  also 
increased  over  1994  estimates  to  record- 
high  levels.  The  niunber  of  ponds  in 
May  was  similar  to  that  of  last  year,  but 
was  38  percent  above  the  long-term 
average,  hi  eastern  areas  of  Canada  and 
the  U.S.,  siuveys  of  strata  51-56  were 
conducted  for  the  sixth  consecutive 
year.  In  this  area,  the  number  of  total 
ducks  was  similar  to  that  of  last  year, 
but  was  22  percent  below  the  1990-94 
average.  Habitats  in  many  eastern  areas 
Mfere  drier  than  average.  The 
preliminary  fall-flight  index  for  all 
ducks  is  about  80  million  birds, 
compared  to  71  million  last  year.  The 
fall  flight  will  include  approximately 
11.1  million  mallards,  an  increase  of  15 
percent  over  that  of  1994. 

Ehuing  the  1994-95  hunting  season, 
there  were  increases  in  the  number  of 
hunters,  their  days  afield,  and  in  both 
duck  and  goose  harvests  compared  to 
the  previous  year.  However,  the  number 
of  waterfowl  hunters  continues  to 
remain  below  levels  observed  in  the 
1970's.  The  sport  harvest  of  ducks 
continues  to  increase  from  the  record 
low  in  1988,  but  remains  well  below  the 
historic  average.  Goose  harvest  has 
increased  three-fold  diuing  1961-94. 
The  rate  at  which  ducks  are  harvested 
did  not  appear  to  increase  during  the 
1994-95  season,  in  spite  of 
liberalizations  in  hunting  regulations. 
Harvest-survey  data  suggest  that  the 
reproductive  success  of  ducks  in  the 
midcontinent  region  increased  last  year, 
but  recruitment  may  have  been  poorer 
in  other  areas.  Most  goose  species 
experienced  declines  in  recruitment  in 
1994  compared  to  the  exceptionally 
good  year  of  1993. 

Review  of  Comments  Received  at  Public 
Hearing 

Seven  individuals  presented 
statements  at  the  August  3, 1995,  public 
hearing.  These  comments  are 
summarized  below. 

Mr.  Lloyd  Alexander,  representing  the 
Delaware  Division  of  Fish  and  Wildlife, 
supported  the  proposal  to  dose  the 


Canada  goose  seascm  throughout  the 
Atlantic  Flyway.  He  stated  that  existing 
data  do  not  support  a  limited  30-day 
season  with  a  1-bird  daily  bag  limit  in 
the  New  England  States.  He  suggests 
that  survival  rates  on  birds  migrating 
through  the  Maritime  Provinces  of 
Canada  are  actually  lower  than  those 
breeding  in  northern  Quebec  and  that 
better  data  are  needed  to  delineate  this 
population.  He  encouraged  the  Service 
to  contact  the  Canadian  Wildlife  Service 
and  request  that  the  sport  harvest  on  the 
Atlantic  Population  Canada  Geese  be 
suspended  in  Quebec  and  Ontario  by 
emergency  closiue  this  year.  Further,  he 
asked  the  Service  to  work  with 
representatives  of  the  native 
commimities  to  reduce  subsistence 
taking  in  northern  Quebec  and  ask  the 
Canadian  Wildlife  Service  to  review  the 
harvest  and  consider  restrictions  on 
Canada  geese  in  the  Maritime  Provinces. 

He  commended  the  Service  for 
extending  the  framework  closing  date 
on  greater  snow  geese  to  March  10th, 
but  asked  the  Service  to  consider  the 
option  of  allowing  states  to  split  their 
seasons  into  3  segments.  He  believed 
that  the  requested  option  is  needed  to 
allow  more  flexibility  in  helping  farmers 
deal  with  crop  depredation  problems. 
Mr.  Bruce  Barbour,  representing  the 
National  Audubon  Society,  indicated 
that  both  the  Eastern  and  Western 
Populations  of  timdra  swans  are  stable 
and  of  no  management  concern.  The 
National  Audubon  Society  supports 
efforts  to  restore  tnunpeter  swans 
throughout  their  former  range,  and 
beUeves  that  issues  related  to  the 
incidental  take  of  trumpeter  swans 
during  ttmdra  swan  seasons  have  been 
adequately  addressed  in  this  year's 
proposal.  He  reminded  the  Service  of 
the  concern  for  the  Atlantic  and 
Southern  James  Bay  Populations  of 
Canada  geese  and  the  dusky  subspecies, 
and  recommended  that  furtiier 
restrictions  should  be  sought  for  their 
recovery.  Mr.  Barbour  then  indicated 
concern  for  the  extremely  high 
populations  of  Mid-Continent  Snow 
Geese  that  have  resulted  in  severe 
damage  to  Arctic  nesting  areas.  He 
reviewed  this  year's  breeding  duck 
population  status  and  supported  the 
Adaptive  Harvest  Management  process 
used  in  selecting  this  year's  liberal 
package  and  specified  species 
restrictions.  He  indicated  that  increased 
hunting  opportimity  vrill  occiu  on  all 
species  imder  the  liberal  option,  and 
efforts  should  be  initiated  to 
cooperatively  develop  harvest 
approaches  for  these  species.  Finally, 
many  programs  are  responsible  for  the 
recovery  of  the  continent's  duck 
resources;  however,  many  of  these 


programs  are  under  attack  through 
budget-balancing  and  any  reductions    " 
could  jeopardize  future  status  and  the 
increases  in  hunting  opportunity. 

Mr.  Richard  Elden,  representing  the 
Michigan  Department  of  Natural 
Resources,  commended  the  Service  for 
its  efforts  to  improve  the  regulations- 
setting  process.  He  stated  that  the 
process  has  markedly  improved  and  he 
is  optimistic  about  adaptive  harvest 
management  He  summarized  the 
development  of  Canada  goose 
management  plans  in  tlje  Mississippi 
Flyway  and  their  role  in  improving  the 
cooperative  management  of  the  various 
populations.  He  stated  that,  based  on 
the  status  of  redheads  this  year, 
liberalization  of  the  daily  bag  limit  for 
this  species  is  warranted  and 
biologically  supported,  and  requested 
that  the  Service  reconsider  its  proposal 
and  increase  the  niunber  of  redheads  in 
the  daily  bag  limit  from  1  to  2  birds  in 
the  Mississippi  Flyway.  • 

Mr.  Mike  Harris,  representing  the 
Maryland  Guide  Association 
commented  that  Canada  geese  have 
changed  their  movement  patterns  in 
recent  years  and  no  longer  migrate  north 
in  the  spring,  as  they  once  did.  Rather, 
he  believes  they  remain  as  resident 
birds  and  breed  locally.  He  maintains 
that  although  these  geese  are  in  good 
nimibers,  early  seasons  on  these  birds 
should  not  be  allowed,  because  it 
reduces  the  overall  numbers  of  geese 
available  during  the  regular  season.  He 
claims  that  it  is  difficult  to  stay  in 
business  and  suggests  that  if  the  hunting 
season  is  closed  on  Canada  geese,  the 
guides  and  outfitters  should  receive 
some  financial  assistance  from  the 
Federal  Government.  He  recommended 
that  a  30-day  season  with  a  1-bird  daily 
bag  limit  be  offered  until  the  changing 
patterns  of  resident  geese  could  be 
reviewed. 

Rollin  W.  Sparrowe,  representing  the 
Wildlife  Management  Institute, 
supported  overall  the  Service's 
regulatory  proposals.  He  commended 
the  Service  and  State  cooperators  for 
their  commitment  toward  implementing 
the  Adaptive  Harvest  Management 
approach  to  duck  hunting  and  to 
distance  the  process  bam  political 
influence.  He  supported  partial 
adoption  of  the  Adaptive  Harvest 
Management  approach  this  year  which 
recognized  goals  established  in  the 
North  American  Waterfowl  Management 
Plan.  He  was  pleased  that  after  years  of 
concern  about  the  status  of  ducks,  more 
liberal  seasons  could  be  offered.  He 
asked  why  the  Service  did  not  consider 
adding  an  additional  redhead  to  the  bs^, 
limit  in  the  Mississippi  and  Central 
Fl)rways  when  populations  seemed 
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appropriate  and  urged  the  Service  to 
reexamine  this  aspect  before 
frameworks  were  finalized.  He 
expressed  continued  concern  about  the 
status  of  pintails.  He  commended  the 
Service  and  the  Atlantic  Flyway  Council 
for  proposing  the  closure  on  Cuiada 
goose  hunting  in  the  Atlantic  Flyway, 
urged  the  Service  to  request  the 
Canadian  Wildlife  Service  to  take 
similar  action  in  Canada,  and  initiate 
research  to  understand  the  problem.  He 
complimented  the  Service  and  Flyway 
Councils  in  the  regulatory  process  and 
their  systematic  use  of  data  in 
developing  spedflc  recommendati(Hi8. 
All  parties  were  luged  to  keep 
explaining  to  their  constituencies  the 
Adaptive  Harvest  Management  process. 
Rollin  W.  Sparrowe,  also  representing 
The  TrumpetOT  Swan  Society,  was 
supportive  of  the  ongoing  efforts  to 
restore  and  redistribute  the  Rocky 
Mountain  Populaticm  of  trumpeter 
swans  within  the  Tri-State  Area.  He 
spoke  of  the  conflict  between  range 
expansion  efforts  and  waterfowl  hunting 
programs  in  the  Pacific  Flyway, 
including  timdra  swan  seasons  in 
Montana,  Utah,  and  Nevada.  However, 
The  Trumpeter  Swan  Society  was 
satisfied  with  the  Service's  proposal  to 
allow  significanUy  modified  swan 
seasons  in  those  three  States,  which 
should  enhance  the  likelihood  for 
successful  range  expansion  by 
tnunpeter  swans.  He  thanked  the  Padflc 
Flyway  Coimcil,  the  States  of  Montana, 
Utah,  Nevada,  and  Oregon,  and  the 
Service  for  successfully  developing  a 
compromise  that  meets  everyone's 
needs.  He  said  his  organization  was 
small,  with  limited  resources,  but  wants 
to  assist  all  parties  in  the  responsible 
effort  to  manage  swans. 

Scott  Sutherland,  representing  Ducks 
Unlimited,  expressed  support  for 
Adaptive  Harvest  Management  and  the 
regulatory  matrix  proposed  by  the 
Service  this  year  which  resiilted  in  the 
liberal  packi^e  recommendation.  Under 
fall  implementation  of  AHM,  howevw, 
Mr.  Sutiierland  expressed  a  desire  to 
modify  the  framework  packages 
allowing  a  consideration  of  longer 
seasons  with  smaUer  daily  bag  limits. 
Mr.  Sutherland  also  expressed  his 
continued  support  for  me  Conservation 
Reserve  Program  and  the  North 
American  Wetlands  Conservation  Act 
Mr.  Ge<»ge  Vandel,  representing  the 
"Central  Flyway  Council,  indicated  that 
as  Chairman  of  the  Central  Flyway 
Council,  he  was  pleased  with  this  year's 
process  for  est^lishing  the  proposed 
frameworks  for  late  seasons.  The  Central 
Flyway  supported  the  proposed  use  of 
flexible  fruneworii  opening  and  closing 
dates  for  duck  seasons  in  the  Central 


Flyway,  the  liberal  regulatory  package, 
and  the  Adaptive  Harvest  Management 
process  that  was  used  in  this  interim 
year  prior  to  its  full  implementation.  He 
thanked  the  Service  for  the  assistance 
with  communication  efforts  on  behalf  of 
Adaptive  Harvest  Management,  but 
pointed  out  that  continuing  efforts  will 
be  necessary  for  successful 
implementation  in  future  years.  He  then 
strongly  suggested  that  the  Service  work 
closely  with  the  Flyway  Councils  in 
developing  regulatory  packages  for  next 
year.  He  believed  that  this  cooperation 
will  be  especially  crucial  for  further 
implementation  by  facilitating 
ownership  and  support  for  fuB 
implementation  of  Adaptive  Harvest 
Management  in  1996.  Mr.  Vandel 
siunmarized  the  history  of  goose 
population  status  in  the  Central  Flyway 
and  noted  the  great  success  of 
cooperative  management  practices  that 
has  rmulted  in  record  hig|i  flyway 
harvest  of  geese  in  1994.  However,  he 
pointed  out  that  the  high  population 
levels  of  light  geese  were  of  great 
concern.  He  recommended  that  the 
Service  work  through  an  international 
effort  to  identify  specific  actions  needed 
to  reduce  these  high  populations  and 
prevent  further  deterioration  of 
important  nesting  habitats.  He  pointed 
out  the  importance  of  maintaining 
strong  migratory  bird  survey  efforts,  as 
these  tools  are  vital  to  the  development 
of  our  management  approaches.  Finally, 
he  indicated  that  the  recovery  of  duck 
populations  was  clear  evidence  that  the 
Conservation  Reserve  Program  and  other 
habitat  programs  are  working. 

Flyway  Coancil  Recommendations  and 
Written  Cow  wants 

The  preliminary  proposed  rulemaking 
which  appeared  in  the  March  24 
Federal  Register,  opened  the  public- 
conunent  period  for  late-season 
migratory  game  bird  htmting 
regulations.  As  of  August  3, 1995,  the 
Service  had  received  27  comments;  25 
of  these  specifically  addressed  late- 
season  issues.  The  Service  also  received 
recommendations  from  all  four  Flyway 
Councils.  Late-season  conmtents  are 
summarized  and  discussed  in  the  order 
used  in  the  March  24  Federal  Register. 
Oidy  the  numbered  items  pertaining  to 
late  seasons  for  which  written 
comments  were  received  are  included. 

General 

Written  Comments:  An  individual 
from  Wisconsin  expressed  support  for 
the  existing  shooting  hoiu«  of  one-half 
hoiu  before  sunrise  to  simset  He  also 
opposed  the  requirement  for  steel  shot 


and  urged  the  development  of  non-toxic 
alternatives. 

1.  Docks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  Goieral  Harvest  Strategy. 
(B)  Framework  Dates.  (C)  Season 
Length,  P)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Mant^ement.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

A.  General  Harvest  Strategy 

Written  Comments:  The  Pennsylvania 
Game  Commission  expressed  support 
for  the  proposed  regulations  strategies 
as  an  interim  approach  for  1995  only. 
They  continue  to  be  concerned, 
however,  that  the  process  relies  on  mid- 
continent  mallards  as  a  basis  for 
regulatory  dianges  in  the  Atlantic 
Flyway. 

Likewise,  the  Delaware  Department  of 
Fish  and  Wildlife  generally  endorsed 
the  concept  of  regulatory  packages  but 
remained  concerned  that  the  process 
was  linked  to  the  mid-continent 
populations  of  mallards  and  prairie 
weUand  conditions. 

The  Illinois  Department  of 
Conservation  also  expressed  support  for 
the  Adaptive  Harvest  Management 
(AHM)  process  but  were  concerned  that 
there  had  been  insufficient  time  to 
properly  educate  the  public  about  AHM 
They  also  felt  that  the  set  of  regulatory 
options  offered  may  be  too  limited, 
particularly  with  regard  to  bag  limits. 

The  South  Dakota  Department -of 
Game,  Fish  and  Parks  expressed  suppott 
for  AHM  and  the  interim  steps  proposed 
for  the  1995-95  hunting  seascm. 
Additionally,  they  supported  the  idea  of 
expanding  the  status  of  duck  breeding 
populations  and  habitat  used  in  AHM 
from  mallards  and  prairie  Canada  ponds 
to  include  other  duck  species  and  ponds 
in  the  Dakotas  and  Montana. 

The  California  Waterfowl  Association 
commended  the  Service  for  moving 
towards  AHM.  They  did  express 
concern,  however,  for  the  potential  of  a 
season  closure  in  California,  the  AHM 
terminology  regarding  regulations 
packages,  and  the  use  of  only  mid- 
continent  mallards  and  prairie  habitat 
conditions  in  the  AHM  process. 
Individuals  from  Mississippi, 
Oklahoma,  Arkansas,  and  Tennessee 
expressed  support  for  the  AHM  process 
and  the  Service's  proposed  regulatory 
packages.  However,  one  individual  from 
Arkansas  stated  that  future  AHM  criteria 
should  be  adjusted  to  be  more 
conservative. 
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B.  Framework  Dates 
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Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
framework  dates  of  October  1  to  January 
20. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  framework  dates  of 
September  28  and  January  23. 

The  Central  and  Pacific  Flyway 
Councils  recommended  framework 
dates  of  the  Saturday  nearest  October  1 
(September  30)  to  the  Sunday  nearest 
January  20  (January  21). 

Written  Comments:  The  South  Dakota 
Department  of  Game,  Fish  and  Parks 
opposed  a  fixed  framework  opening 
date. 

An  individual  fitnn  Mississippi 
expressed  support  for  a  January  31 
framework  closing  date. 

Senrice  Response:  Traditional 
framework  opening  and  closing  dates 
have  been  oriented  to  the  period 
October  1  -  January  20,  either  as  fixed 
calendar  dates  or  "floating"  dates,  using 
as  a  guideline  the  Satxuday  nearest 
Octc^ier  1  and  the  Simday  nearest 
January  20  to  select  op«iing  and  closing 
dates  annually.  The  fixed  framework 
dates  of  September  28  -  January  23 
recommended  for  the  Mississippi 
Flyway  this  yei^  woidd  provide 
consistently  Wider  frameworks  over  the 
years  than  the  fixed  October  1  -  January 
20  dates  recommended  for  the  Atlantic 
Flyway  and  the  floating  dates 
recommended  for  the  Central  and 
Pacific  Flyways.  To  nmintwin 
consistency  among  flyways  in  the 
procedures  for  selecting  framework 
dates,  and  because  floating  dates  have 
been  recommended  annually  for  the 
Mississippi  Flyway  in  recent  years,  the 
Service  proposes  to  return  to  the  use  of 
floating  framework  dates  for  the 
Mississippi  Flyway  as  well  as  the 
Central  and  Pacific  Flyways. 

C.  Season  Length  and  Bag  Limits 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  50-day  season  with  a  5-bird  daily  bag 
limit,  including  no  more  than  1  black 
duck,  1  hen  mallard.  1  pintail.  1 
canvasback,  2  wood  ducks.  2  redheads, 
and  no  harlequin  ducks.  Further,  the 
Coimcil  recommended  that  States 
maintain  a  40-percent  reduction  in  the 
harvest  of  bladt  ducks  fitan  the  1977-81 
base  period. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  reccanmended  a  50-day  season 
wth  a  5-bird  daily  bag  limit,  including 
no  more  than  4  mallards  (no  more  than 
1  of  which  may  be  a  hen),  1  black  duck. 


1  pintail.  1  canvasback.  2  wood  ducks, 
and  2  redheads. 

The  Lower-R^on  Regulations 
Conunittee  of  the  Mississippi  Flyway 
Coimdl  reconimended  a  50-day  seastm 
with  a  5-bird  daily  bag  limit,  including 
no  more  than  4  mallards  (no  more  than 
1  of  which  may  be  a  hen),  3  mottled 
ducks.  1  black  duck,  1  pintail,  1 
canvasback.  2  Mrood  ducks,  and  2 
redheads.       i 

The  Central  Flyway  Council 
lecommendedl  a  60-day  season  (83  days 
in  the  High  Pl(dns  Mallard  Managemmt 
Unit  with  the/last  23  days  of  the  season 
taken  no  earlier  than  the  Satiuday 
closest  to  December  10)  with  a  5-bird 
daily  bag  limit,  including  no  more  than 
1  hen  mallard.  1  mottled  duck.  1  pintail. 
1  canvasback.  2  wood  ducks,  and  1 
redhead. 

The  Pacific  Flyway  Council 
recommended  a  93-day  season  (100 
days  in  the  Coliunbia  Basin 
Management  Unit)  with  a  6-bird  daily 
bag  limit,  including  no  more  than  1  hen 
mallard,  2  pintails,  1  canva^ck.  and  2 
redheads. 

Written  Comments:  Individuals  firom 
Tennessee,  Viigjnia,  Wisconsin,  and 
Iowa  expressed  support  for  the 
proposed  increase  in  season  length  but 
were  against  the  proposed  bag  limit 
increase.  An  individual  frtjm  Wisconsin 
expressed  support  for  a  70-day  season. 
Another  individual  bom  Wisconsin 
supported  a  50-day  season  and  a  4-bird 
daily  bag  limit,  while  an  individual 
fit)m  Tennessee  supported  a  40-day 
season  and  a  4-bird  daily  bag  limit 

An  individual  fit)m  KCchigan  was 
gainst  any  increase  in  the  daily  bag 
limit  An  individual  from  Louisiana  was 
opposed  to  a  50-day  season  and  5-bird 
daily  bag  limit  and  an  individual  from 
Iowa  was  opposed  to  a  40-  to  50-day 
season  with  the  proposed  5-bird  daily 
bag  limit  One  individual  from 
Kentucky  expressed  general  support  for 
low  limits. 

F.  Zones  and  Split  Seasons 

Written  Comments:  The  Nebraska 
Game  and  Parks  Commission  urged  the 
Service  to  modify  its  existing  zoning 
policy  related  to  special  management 
unit  limitations. 

G.  Special  Seasons/Species 
Management 

i.  Canvasback 

Written  Comments:  An  individual 
bom  Wisconsin  supported  the  opening 
of  canvasback  season. 

Service  Response:  In  1994.  the  Service 
adopted  a  strategy  to  manage 
canvasback  harvests  that  considered 
population  status,  habitat  conditions. 


and  potential  harvest.  In  brief,  the 
atrat^y  stated  that  if  popiUation  status 
and  expected  production  were  sufficient 
to  pennit  a  harvest  of  1  canvasback  per 
day  nationwide  for  the  entire  length  of 
the  regular  duck  season,  the  season  on 
canvasbacks  should  be  opened. 
Otherwise,  the  season  on  canvasbacks 
should  be  closed  nationwide.  This 
spring,  results  fitan  the  May  Breeding 
Waterfowl  and  Habitat  Survey  indicate 
that  habitat  conditions  and  the  size  of 
the  canvasback  population  are  sufficient 
to  open  the  season  on  canvasbacks. 
Therefore,  the  Service  proposes  a  bag 
limit  of  1  canvasback  per  day  during  the 
1995-96  regular  duck  season. 

ii.  Redheads 

Council  Recommendations:  The 
Mississippi  Flyway  Council 
recommended  a  bag  limit  of  2  redheads 
per  day.  an  increase  fi^m  the  bag  linwt 
of  1  redhead  per  day  proposed  by  the 
Service  in  March  1995. 

Written  Comments:  The  Texas  Parks 
and  Wildlife  Department  also  requested 
a  bag  limit  of  2  redheads  per  day  in  the 
Central  Flyway. 

Service  Response:  The  Service  prefers 
that  proposals  for  changes  in  species-  or 
population-specific  regulations  be  based 
on  more  long-term  strategies  rather  than 
in  response  to  short-term  changes  in 
population  estimates.  The  Service 
believes  that  such  strategies  should 
include  the  following:  (1)  an  assessment 
of  how  the  population  responds  to 
harvest  and  environmental  conditions, 

(2)  criteria  that  prescribe  when 
regulations  should  be  changed  (i.e.. 
become  more  restrictive  or  more  liberal), 

(3)  the  range  of  regiUatory  options  that 
will  be  considered  (e.g.,  ranges  of  season 
lengths  and  bag  limits),  and  (4) 
considerations  for  determining  the 
efficacy  of  the  harvest  strategy.  The 
proposals  to  permit  a  bag  limit  of  2 
redheads  per  day  were  received  in  late 
July,  and  were  based  primarily  in 
response  to  the  estimated  size  of  the 
redhead  population  during  spring  1995. 
The  Service  believes  that,  due  to  the 
timing  of  the  request,  analyses  of 
biological  data  sufficient  to  address  the 
four  criteria  above  have  not  been 
conducted.  Further,  additional  harvest 
opportunities  on  redheads  in  all 
Flyways  will  result  bom  increases  in 
season  lengths  proposed  for  this  year. 
The  Service  recommends  that  MBMO 
and  the  Flyways  cooperatively  develop 
protocol  and  strategies  which  address 
how  to  handle  si>ecies-  and  population- 
specific  proposals  within  the  context  of 
the  Adaptive  Harvest  Management 
(AHM)  Initiative,  and  believes  the  AHM 
Working  Group  is  the  appropriate  fonun 
for  this  endeavor. 
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iii.  Other  ^>ecies 

Written  Conmients:  An  individual 
from  Kentucky  expressed  support  for 
keeping  the  black  duck  daily  bag  limit 
at  1  bird. 

4.  Canada  Geese 

B.  Regular  Seasons 

Cpuncil  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  regular  season  on  the  Atlantic 
Flyway  Population  of  Canada  geese  be 
suspended:  except  for  West  Virginia,  the 
Southern  James  Bay  Popiilation  harvest 
areas  of  Pennsylvania,  and  a  newly 
created  New  England  Zone  (Maine,  New 
Hampshire,  Rhode  Island,  Vermont 
(excluding  the  Lake  Champlain  Zone), 
Massachiisetts  (excluding  the  Western 
2^ne).  and  Connecticut  (excluding 
Litchford  and  Hartford  Counties]].  In  the 
New  England  Zone,  the  Council 
recommended  a  30-day  season,  with  a 
framework  of  October  1  throu^ 
November  30,  with  a  1-bird  daily  bag 
limit. 

The  Atlantic  Flyway  Coimdl  also 
recommended  that,  in  light  of  the 
decision  to  suspend  the  regular  season 
on  migrant  Canada  geese  flyway-wide, 
the  Service  should  immediately  begin  a 
review  of  framework  dates  for  resident 
Canada  goose  seasons  to  determine 
whether  dates  could  be  expanded  to 
increase  harvests. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Coimdl 
recommended  several  changes  in 
Canada  goose  quotas,  season  lengths, 
etc.,  based  on  population  status  and 
population  management  plans  and 
programs. 

The  Central  Flyway  Council 
recommended  several  changes  for  west- 
tier  dark  geese:  (1)  an  increase  in  the 
aggregate  bag  limit  from  3  to  4  birds,  (2) 
an  extension  of  the  closing  fi-amework 
from  January  31  to  the  Sunday  nearest 
February  15  (February  18)  for  the 
Western  Goose  Zone  of  Texas,  and  (3) 
an  increase  in  the  dark  goose  bag  limit 
from  2  to  4  birds  in  Sheridan  County, 
Montana. 

The  Pacific  Flyway  Council 
recommended  that  the  bag  limit  for 
Canada  geese  in  central  Montana, 
western  Wyoming,  and  southeastern 
Idaho  be  increased  from  3  to  4  birds. 
The  Council  also  recommended  that  the 
daily  bag  limit  for  cackling  Canada 
geese  in  the  quota  zones  of  western 
Oregon  and  western  Washington  be 
increased  from  1  to  2  birds. 

Written  Comments:  An  individual 
from  the  Eastern  Shore  of  Maryland 
expressed  support  for  the  closure  of  the 
regular  Canada  goose  season  for  as  long 


as  it  takes  to  r^uild  the  population  to 
the  levels  of  the  inid-1980s. 

An  individual  from  Washington  urged 
additional  protection  for  the  dusky 
Canada  goose  population  wintering 
along  the  Chehalis  River. 

Service  Response:  Based  on  the 
continuing  decline  in  the  number  of 
breeding  pairs  of  Atlantic  Flyway 
Population  Canada  geese,  the  Service 
endorses  the  Atlantic  Flyway  Coundl's 
recommendation  to  suspend  the  1995- 
96  regular  Canada  goose  season  in  the 
Chesapeake  and  Mid-AUantic  regions  of 
the  Atlantic  Flyway,  with  exceptions  for 
West  Virginia  and  a  portion  of 
northwest  Pennsylvania.  The  substantial 
drop  in  numbers  of  migratory  Atlantic 
Flyway  Canada  geese  (27  percent  from 
1994  and  75  percent  from  1988]  has 
continued  despite  harvest  restrictions 
imposed  in  1992.  However,  the  Service 
does  not  support  the  recommendation  to 
provide  a  30-day  season,  betweeen 
October  1  and  November  30,  with  a  1- 
bird  daily  bag  limit,  for  States  in  the 
New  England  Zone.  The  Atlantic 
Flyway  Population  is  currently  managed 
under  an  approved  Flyway  Management 
Plan  as  a  single  Atlantic  population 
unit,  along  with  those  birds  breeding  in 
the  Ungava  Bay  and  east-coastal  Hudson 
Bay  areas  of  Quebec.  The  Service  will 
continue  to  manage  geese  on  a 
population  basis,  guided  by 
cooperatively  developed  management 
plans. 

The  information  available  to 
objectively  separate  these  populations 
into  two  distinct  management  units,  as 
the  basis  for  the  New  &igland  Zone,  is 
currently  very  limited.  Survival  rates, 
based  on  limited  bandings,  are  actually 
lower  for  the  Maritimes  component  of 
the  population  than  for  geese  in  the  area 
where  the  Flyway  Coundl 
recommended  a  complete  season 
dosure.  Also,  productivity  information, 
which  would  help  assess  the  difl^erences 
in  survival  rates,  is  very  limited.  In 
addition,  only  2  years  of  population 
survey  data  are  available  for  Canada 
geese  breeding  in  the  Maritimes,  and 
tiiese  are  too  inconclusive  to  indicate 
whether  numbers  of  breeding  pairs  ate 
stable  or  declining.  The  Service  does  not 
oppose  the  delineation  of  a  Maritime 
population  of  Atlantic  Flyway  Canada 
geese,  if  warranted,  but  believes  that 
more  information  is  needed  before 
beginning  a  harvest  strategy  different 
from  that  for  the  population  breeding  in 
Quebec.  Therefore,  the  Service 
encourages  the  Flyway  Coundl  to  work 
cooperatively  with  the  Canadian 
Provinces  during  the  coming  year  to 
gather  more  data,  review  the  key 
population  parameters  involving  the 
Maritime  component  of  Canada  geese. 


update  its  Canada  goose  management 
plan,  and  make  recommendations 
regarding  an  appropriate  harvest 
strategy  for  this  group  of  ^eese. 

The  Service  concurs  with  the  Central 
Flyway  Council's  recommended 
increase  in  the  dark  goose  aggregate  bag 
limit  from  3  to  4  for  the  west-tier  States. 
However,  while  this  increase  is  justified 
for  Canada  geese,  the  Service  believes 
that  it  is  not  appropriate  for  white- 
frxinted  geese.  In  the  Western  Goose 
Zone  in  Texas,  biologists  have  identified 
a  large  group  of  wintering  white-fronted 
geese  believed  to  be  part  of  the  western 
segment  of  the  Mid-Continent  Greater 
Wbite-fronted  Goose  Population.  For 
this  reason,  the  Service  believes  that  the 
bag  limit  for  whitefronts  should  be 
similar  to  those  of  other  States  in  the 
range  of  this  segment  in  the  east-tier  of 
the  Central  Flyway.  Therefore,  the 
Service  proposes  a  5-bird  dark  goose  bag 
limit,  induding  no  more  than  1  white- 
fronted  goose  and  4  Canada  geese  in  the 
west-tier  States  of  the  Central  Flyway, 

C.  Special  Late  Seasons 

Council  Recommendations:  The 
AUantic  Flyway  Coundl  recommended 
a  new  experimental  late  season  for 
resident  Canada  geese  in  New  York,  and 
additional  days  and  area  modifications 
for  existing  seasons  in  New  Jersey, 
South  Carolina,  and  Georgia.  In 
addition,  because  of  the  Mgh  harvest  of 
migrant  Canada  geese,  the  Council 
recommended  suspension  of  the  spedal 
late  season  in  the  Coastal  Zone  of 
Massachusetts. 

The  Pacific  Flyway  Coundl 
recommended  revision  of  the  Canada 
goose  season  framework  in  Cowlitz 
County  south  of  the  Kalama  River  and 
Clark  County,  Washington,  to  allow  a 
spedal  late  season.  The  season  would 
be  subjed  to  the  following  conditions: 
■  (1)  season  dates  would  be  February  5 
through  March  10,  (2]  bag  limits  and 
checking  requirements  would  be  the 
same  as  the  regular  season,  except  that 
the  season  on  cackling  Canada  geese 
would  be  closed,  (3]  the  season  would 
end  upon  the  attainment  of  a  quota  of 
5  dusky  Canada  geese  (this  quota  would 
be  taken  from  the  total  of  90  allocated 
under  the  regular  season],  and  (4)  fields 
seleded  for  the  season  would  not  have 
more  than  10  percent  duskys  in  the 
flocks  using  the  fields.  Additionally,  the 
season  would  be  contingent  upon  an 
operational  hazing  program  in  place  in 
the  hunt  area,  administered  by  the  U.S. 
Department  of  Agriculture,  Animal 
Damage  Control  (ADC)  in  Washington. 
ADC  would  identify  fields  receiving 
depredation  and  contad  hunters  from  a 
list  supplied  by  the  Washington 
Department  of  Fish  and  Game  (WDFG). 
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WDFG  would  evaluate  season 
e£EBCtiveness  and  estimate  harvest, 
subspecies  composition,  himter 
participation,  and  report  band 
recoveries. 

5.  Whha-froiited  Geew 

Council  Recommendations:  The 
Central  Flyway  Council 
recommendations  regarding  daA  geese 
involve  white-fronted  geese.  See  item  4. 
.  Canada  Geese.  Specifically  pertaining 
to  white-fronted  geese,  the  Q)imcil 
recommended  an  increase  in  the  season 
length  in  the  Eastern  Goose  Zone  of 
Texas  from  72  to  86  days. 

The  Pacific  Flyway  Council 
recommended  several  changes  to  white- 
fronted  goose  frameworks.  The  Council 
recommended  that  special  bag-limit 
restrictions  on  whitefronts  be  removed 
by  placing  them  within  the  overall  dark 
goose  limits  except  in  the  primary 
whitefiont  harvest  areas  in  Alaska;  the 
Counties  of  Lake,  Klamath,  and  Harney 
in  Oregon;  and  in  the  Northeastern  and 
Balance-of-State  Zones  in  California.  In 
Oregon,  the  Council  recommended  that 
all  whitefiont  seasons  be  concurrent 
with  dark  goose  seasons.  In  California, 
the  Coimdl  recommended  that  the 
whitefront  season  be  extended  by  two 
weeks  in  the  Sacramento  Valley  special 
goose  closure  portion  of  the  Balance-of- 
State  Zone. 

7.  Snow  and  Roas's  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
extending  the  fiamework  closing  date 
for  snow  geese  to  March  10. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  framework 
closing  date  for  light  geese  be  extended 
to  Mardi  10  and  the  daily  b)^  limit  be 
increased  to  10  birds. 

The  Central  Flyway  Council 
recommended  that  the  framework 
closing  date  for  east-  and  west-tier  light 
-gkse  be  extended  to  March  10. 

Written  Comments:  The  Pennsylvania 
Game  Commission  recommended  that 
the  State  of  Pennsylvania  be  included  in 
those  wintering  States  offered  an 
extended  fiamework  closing  date  of 
March  10.  They  stated  that  increasing 
the  fi^meworiiL  would  allow  farmers  to 
deal  with  depredation  problems  and 
provide  additional  hunting  opportimity 
to  Pennsylvania  hunters. 

Senrice  Response:  The  Service 
concurs  with  the  requests  to  extend  the 
fi«mework  closing  date  for  light  geese  to 
March  10  in  the  Atlantic,  Mississippi, 
and  Central  Flyways,  but  believes  that 
this  extension  should  be  limited  to  the 


primary  wintering  range  of  light  geese  in 
each  flyway.  The  Service  emphasizes 
that  it  believes  that  sport  hunting 
opportunities  should  be  limited  to  the 
fall  migration  and  winter  periods.  The 
Service  proposes  to  use  Interstate 
Highway  80  as  the  northern  boundary  of 
this  extension  in  the  Central  and 
Mississippi  Flyways  and  that  it  be 
limited  to  the  States  of  Delaware, 
Maryland,  Pennsylvania,  New  Jersey, 
North  Carolina,  South  Carolina,  and 
Virginia  in  the  Atlantic  Flyway.  In  the 
coming  year,  the  Service  requests  that 
States  identify  important  staging  areas 
for  snow  geese  where  they  are  co- 
mingled  with  other  species  to  the  extent 
that  sport-hunting  activities  may 
potentially  cause  significant  disturbance 
to  other  species.  A  major  staging  area 
has  been  identified  in  the  Rainwater- 
Basin  Area  of  Nebraska,  and  the  Service 
proposes  not  to  extend  the  framework 
date  in  the  following  counties  or 
portions  of  counties  that  are  south  of  the 
identified  1-80  boundary:  Adams,  Clay, 
FiUmore.  Franklin.  Gosper,  Hall. 
Hamilton.  Harland.  Keajney,  Nuckolls. 
Phelps.  Saline.  Seward.  Thayer,  and 
York. 

8.  Swans 

Council  Recommendations:  The 
Pacific  Flyway  Council  reiterated  its 
recommendations  for  a  swan  season  in 
portions  of  Montana,  Utah,  and  Nevada 
(see  the  June  16. 1995,  Federal 
Register),  except  that  the  period  should 
be  3  years  instead  of  5  years  and  the 
trumpeter  swan  quota  allocation  was 
made.  Featiues  of  the  Council's 
recommendation  include:  (1)  changing 
ending  framework  dates  in  all  three 
States  from  the  Sunday  closest  to 
January  20  to  December  1  for  Montana. 
Sunday  closest  to  December  15  for  Utah, 
and  the  Sunday  following  January  1  for 
Nevada;  (2)  changing  the  hunt  area  in 
Montana  by  deleting  those  portions  of 
Pondera  and  Teton  Counties  west  of 
U.S.  Highways  287-89  but  including  all 
of  Chouteau  County;  (3)  reduce  Utah's 
statewide  season  to  just  the  Great  Salt 
Lake  Basin,  defined  at  those  portions  of 
Box  Elder,  Weber,  Davis,  Salt  Lake,  and 
Tooele  counties  lying  south  of  State 
Highway  30  and  1-80/84,  west  of  1-15, 
and  north  of  1-80.  Niunber  of  swan 
permits  would  remain  unchanged  for 
Montana  (500)  and  Nevada  (650)  but 
would  be  increased  from  2,500  to  2,750 
for  Utah.  A  trumpeter  swan  quota  of  20 
birds  would  be  allocated,  with  15  to 
Utah  and  5  to  Nevada,  with  the  season 
being  closed  either  by  the  framework 
date  or  attainment  of  the  quota, 
whichevOT  occurs  first.  All  hunters  in 
Utah  and  Nevada  would  be  required  to 


participate  in  a  mandatory  parts  check 
at  designated  sites  within  72  hours  of 
harvest  for  species  determination;  and 
himters  in  Montana  would  continue  to 
participate  in  a  voluntary  bill- 
measurement  card  program.  The  States 
would  continue  to  monitor  harvest 
composition,  swan  population  during 
the  hunt,  and  collect  related  harvest 
data.  This  information  would  he 
reported  to  the  Service  in  a  preliminary 
report  by  March  31  and  a  final  report  by 
June  30. 1996. 

The  Council  offered  the  proposed 
frameworks  in  an  attempt  to  forward 
trumpeter  swan  range  expansion  efforts 
throughout  the  western  states  and  to 
cooperate  with  the  Trumpeter  Swan 
Society  in  their  efforts  with  this  species. 
The  quota  on  trumpeter  swans  is 
believed  to  be  biologically  insignificant 
and  estimated  to  be  less  than  1  percent 
of  the  population.  The  combined  sport 
and  subsistence  harvest  of  Western 
Population  tundra  swans  has  averaged 
about  10  percent  of  the  midwinter  index 
during  the  past  10  years  without 
negative  impact  to  population  status.  In 
Utah.  26  percent  of  the  swan  harvest  has 
occxmed  after  December  1  and  15 
percent  after  December  15.  with 
December  harvests  as  high  as  57  percent 
in  1993.  The  Council  beUeved  that  until 
December  hunts  can  be  demonstrated  to 
threaten  trumpeter  swans  they  should 
be  allowed  to  continue.  Between  1962- 
94,  upwards  of  99  percent  of  the  Utah 
harvest  occurred  in  the  Great  Salt  Lake 
area;  therefore,  closing  of  other  areas 
will  mainly  remove  local  opportunity 
but  not  have  a  great  effect  on  the  overall 
harvest.  The  250  (10  percent)  increase  in 
permits  for  Utah  is  requested  to  replace 
opportunity  and  harvest  lost  through 
area  and  season  closures.  Nevada 
biologists  have  no  data  suggesting  that 
State's  season  is  having  any  impact  on 
trumpeter  migration  between  the 
Tristate  area  and  wintering  areas  in 
Cahfomia.  The  Coimcil  offered  these 
recommendations  in  an  effort  to 
integrate  Western  Population  tundra 
swan  and  Rocky  Mountain  Population 
trumpeter  swan  management  programs 
and  to  move  ahead  and  evaluate  various 
aspects  of  both  programs. 

Written  Comments:  Ruth  E.  Shea,  a 
Mrtldlife  biologist  associated  with 
research  and  management  of  Rocky 
Mountain  Population  trumpeter  swans 
since  1976,  by  letter  of  July  29, 1995, 
described  a  proposal  by  her  and  Dr.  Rod 
Drewien  which  was  the  foundation  of 
recommendations  from  The  Trumpeter 
Swan  Society  and  the  Pacific  Flyway 
Council  included  herein.  The  Shea- 
Drewien  proposal  incorporated  two 
primary  strategies:  (1)  increasing 
protection  of  migrant  trumpeter  swans 


Federal  Regirter  /  Vol.  60,  No.  166  /  Monday,  August  28.  1995  /  Proposed  Rules  444C9 


by  tightly  focusing  timdra  swan  hujits  in 
time  and  place;  and  (2)  authorizing  a 
small  quota  of  trumpeter  swans  within 
each  tundra  swan  hunt  area  in  order  to 
eliminate  the  liability  of  the  otherwise 
legitimate  timdra  swan  himters  who 
acddently  shoot  a  trumpeter  swan,  with 
mandatory  check  of  birds  to  adequately 
implement  a  quota  system.  She 
attributes  the  vulnerable  status  of  this 
population  to  a  diminished  tendency  to 
migrate  and  to  a  winter  distribution  that 
is  largely  in  overcrowded,  less  favorable 
sites.  She  believes  building  a  migration 
southward  from  eastern  Idaho,  to  the 
fall  staging  area  of  the  Bear  River  Delta 
in  Utah  would  be  an  important  step  in 
restoring  a  secure  winter  distribution. 
To  enhance  survival  of  those  few 
trumpeters  that  currently  migrate  into 
Utah  and  Nevada.  Shea  and  Drewein 
propf)sed  focusing  timdra  swan  hunting 
only  in  areas  and  at  times  where  tundra 
swans  are  abundant  and  trumpeters  are 
less  likely  to  be  present  or  have  access 
to  suitable  security  areas.  She  deemed 
an  ending  date  of  "plus  or  minus" 
December  1,  in  Utah  to  be  the  single 
most  important  feature  of  their  proposal. 
Rationale  for  using  this  date  induded: 
(1)  in  most  years  seciuity  areas  on  the 
Bear  River  Migratory  Bird  Refuge  freeze 
around  Thanksgiving,  potentially 
forcing  swans  to  use  non-secure 
habitats:  and  (2)  Service  and  Pacific 
Flyway  efforts  to  assist  in  vidnter 
distribution  includes  hazing  swans  bom. 
overcrowded  areas,  as  early  as  practical 
in  November,  which  when  coupled  with 
shrinking  habitat  with  the  onset  of 
winter  has  potential  for  pushing  swans 
into  the  Great  Salt  Lake  Basin  by  late 
November.  She  said  that  a  December  1 
closure  would  still  give  Utah  swan 
hunters  about  45  days  of  opportunity 
and  would  provide  future  opportunity 
to  translocated  trumpeters  from  Idaho  to 
the  Bear  River  Migratory  Bird  Refuge 
vicinity  during  December.  She  believes 
trumpeter  swan  restoration  efforts  have 
been  stymied  by  real  or  perceived 
conflicts  with  the  swan  hunt,  but 
believes  their  recommended  approach 
would  meet  the  very  different 
management  needs  for  two  species  of 
swans. 

Laurence  N.  Gillete.  President  of  The 
Trumpeter  Swan  Society  (TTSS).  in  a 
letter  of  July  31, 1995,  again  urged  the 
Service  to  adopt  a  dosing  date  of 
December  1  or  the  first  Sunday  in 
December,  if  there  is  a  tradition  of 
ending  seasons  on  a  Sunday,  for  the 
tundra  swan  hunting  season  in  Utah  to 
provide  additional  protection  for 
migrating  Rocky  Mountain  Population 
trumpeter  swans.  With  the  exception  of 
the  dosing  date  in  Utah.  TTSS  is  in 


agreement  with  the  Pacific  Flyway 
Coiuicil's  recommendations  as  reported 
in  the  Federal  Register  of  June  16, 1995. 
Because  these  trumpeter  swans  winter 
in  irmrginal  habitat  in  the  Tristate  region 
of  Montana.  Idaho,  and  Wyoming,  and 
have  a  poor  tradition  for  migrating 
elsewhere,  they  will  sufiier  a  die-off  in 
a  severe  winter.  He  beUeves  a  rapid 
redistribution  to  better  winter  habitat  is 
critical  to  the  population's  survival. 
TTSS  had  previously  endorsed  a  5-year 
experimental  plan  proposed  by  Drewien 
and  Shea  [see  oonunents  from  TTSS  and 
Shea  elsewhere  in  this  document].  Of 
the  numerous  recommended  changes, 
the  most  critical  feature  of  the  plan  was 
modification  of  hunting  seasons  in  Utah 
to  increase  survival  of  migrating  swans. 
The  Great  Salt  Lake  Basin  is  in  the  most 
likely  migration  path  for  trumpeters 
from  the  Tristate  area.  The  December  1 
date  is  fiivored  because:  (1)  it  coinddes 
with  the  average  date  for  freezeup  of 
many  lakes  in  the  Tristate  area  which 
could  force  trumpeters  south,  (2)  it  is 
about  the  time  that  many  wetlands 
within  in  Bear  River  Migratory  Bird 
Refuge  which  could  increase  the 
vulnerability  of  Trumpeters  that  have 
migrated  to  the  refuge,  and  (3)  it 
antidpates  increased  trumpeter 
mirations  and  not  past  acddental 
footings.  TTSS  does  not  objed  to  a 
quota  system  that  would  allow  a  take  of 
trumpeter  swans  if  other  conditions  of 
their  proposal  are  met,  including 
modification  of  seasons  and  boundaries 
for  swan  hunting  and  of  management  on 
the  Bear  River  Migratory  Bird  Refuge. 
The  quota  system  is  not  intended  to 
proted  trumpeters  but  to  proted 
hunters  from  liability  if  they 
acddentally  shoot  a  trumpeter.  He 
regrets  the  potential  loss  of  hunting 
opportunity  that  the  December  1  closing 
date  would  have  on  tundra  swan 
hunters  but  believes  it  may  be  the  only 
way  to  provided  adequate  protection  to 
minating  trumpeters. 

"file  Humane  Sodety  of  the  United 
States  (Humane  Sodety)  by  letter  of  July 
21, 1995,  requests  that  the  Service  close 
all  swan  hunting  seasons  and  contends 
that  tundra  swan  hunting  impedes,  if 
not  prevents,  winter  range  expansion 
and  recovery  of  trumpeter  swans.  The 
Humane  Sodety  says  the  Padfic  Flyway 
Coundl's  recommendation  for  increased 
permi5ln~Dtah-^id  a  quota  on 
tnunpeter  swans  in  exchange  for  season 
modifications  should  be  denied. 
Service  Response:  The  Service 
commends  both  the  Padfic  Flyway 
Council  and  The  Trumpeter  Swan 
Sodety  for  seeking  ways  to  enhance 
trumpeter  swan  range  expansion  while 
retaining  tundra  swan  hunting.  The 
recommendations  from  both  the  Coundl 


and  TTSS  were  obviously  not  made 
easily.  For  persons  and  groups  solely 
interested  in  either  restoration  or 
hunting  but  not  both,  those 
recommendations  will  be  perceived 
only  as  without  benefit. 

Both  sets  of  recommendations  were 
similar,  with  the  exception  of  the 
contentious  closing  date  in  Utah.  The 
Council  recommends  a  dosing  date  for 
Utah  that  would  be  the  Sunday  dosest 
to  December  15.  which  would  range 
between  December  12  and  18.  TTSS 
recommends  a  closing  date  of  December 
1.  but  believes  there  could  be  latitude  to 
accommodate  Sunday  closing  as  is 
traditional  in  most  Western  states. 

The  Service  supports  the  basic 
recommendations  bom  both  the  Coundl 
and  the  TTSS;  however,  considering  the 
significance  of  the  general  swan  season, 
the  Service  will  propose  a  season 
ending  date  of  the  first  Sunday  in 
December.  This  would  allow  the  ending 
date  to  range  between  December  1  and 
7,  with  the  season  ending  on  December 
3  this  year  and,  if  changes  are  not 
deemed  essential,  December  1  in  1996, 
etc. 

Further,  the  Service  believes  it  is 
important  to  annually  review  all 
information  and  potentially  modify 
seasons  in  time  and  place  should 
circumstances  warrant.  While  TTSS 
believes  quotas  on  trumpeter  swans  are 
not  as  important  to  proted  the  species, 
as  are  closing  dates  and  other  fadors. 
the  Service  believes  quotas  will  provide 
additional  protection  to  tnmapeter 
swans  until  the  experimental  period  can 
be  fully  evaluated.  Further,  we  propose 
that  the  overall  evaluation  be  made  after 
a  5-year  period,  subjed  to  annual 
reporting  and  review. 

The  Service  insists  upon  assurance 
from  Utah  and  Nevada  that  birds  will  be 
physically  examined  by  biologists  and 
that  mayimum  compliance  with 
reporting  be  sought  using  whatever 
means  is  appropriate  for  that  particular 
State.  We  do  not  believe  reporting  must 
be  done  within  72  hours,  but  it  seems 
reasonable  that  it  could  be 
accomplished  within  3  working  days. 
Timely  classification  of  swans  is 
important  if  the  trumpeter  quota  is  to  be 
used  effectively.  The  need  or  lack  of 
need  for  Montana  to  have  a  season 
without  a  quota  or  to  use  a  different 
method  of  reporting  harvest  will  be 
reviewed  annually;  and  continued 
departure  from  the  requirement  in  Utah 
and  Nevada  will  likely  be  contingent 
upon  the  continued  healthy  status  of 
that  segment  of  the  trumpeter  swan 
population  that  has  had  the  potential  for 
being  affected  by  the  Montana  season, 
even  without  the  conservative  changes 
proposed  herein. 
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Public  ConiBent  Imritad 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress,  and 
having  due  considerati(Hi  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  residting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  difCsr  from  these 
proposals. 

Special  cucumstanoes  are  involved  in 
the  establishmwit  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
of  specific,  reliable  data  on  this  year's 
status  before  mid-Jime  for  migratory 
shore  and  upland  game  birds  and  some 
waterfowl,  and  before  late  July  for  most 
waterfowl.  Therefore,  the  Sovice 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest 


Comment  Procadura 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opporttmity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  K4anagement,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Sti«et, 
NW.,  Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  Service's  office  in  room 
634,  Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington.  Virginia. 

All  relevant  comments  received 
during  the  comment  period  will  be 
considered.  The  Service  will  atiempt  to 
acknowledge  comments  received,  but  a 
substantive  response  to  individual 
comments  may  not  be  provided. 


NEPA  Considention 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hxmting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Fedaral  Register  on  Jime  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  However,  this 
programmatic  dociunent  does  not 
prescribe  year-specific  regulations; 
those  are  developed  annually.  The 
annual  regulations  and  options  are 
being  considered  in  the  Environmental 
Assessment.  "Waterfowl  Hunting 
Regulations  for  1995,"  which  is 
available  upon  request.  In  addition,  the 
Service  has  prepared  an  Environmental 
Assessment,  "Proposal  to  Establish 
General  Swan  Hunting  Seasons  in  Parts 
of  tiie  Pacific  Flyway"  to  reconcile 
conflicting  strategies  for  mannging  two 
swan  species  in  the  Pacific  Flyway  by 
establihsing  for  a  trial  period  a  general 
swan  season  in  portions  of  Montana, 
Nevada,  and  Utah.  The  Environmental 
Assessment  is  available  upon  request. 

Endangarad  Species  Act  ConsideratiaB 

The  Division  of  Endangered  Species  is 
completing  a  biological  opinion  on  the 
proposed  action.  As  in  the  past,  himting 
regulations  this  year  will  be  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species.  The 
Service's  biological  opinions  resulting 
from  consultations  under  Section  7  are 
considered  public  documents  and  are 
available  for  inspection  in  the  Division 
of  Endangered  Species  (room  432)  and 
the  Office  of  Migratory  Bird 
Management  (room  634),  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Redaction  Act 

In  the  Federal  Register  dated  March 
24,  1995  (60  FR  15642).  tiie  Service 
reported  measures  it  had  imdertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  Uie 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis  (FRIA),  and  publication 
of  a  summary  of  the  latter.  Althou^  a 
FRIA  is  no  longer  required,  the 
economic  analysis  contained  in  the 
FRIA  was  reviewed  and  the  Service 


determined  that  it  met  the  reqitirements 
of  E.0. 12866.  In  addition,  the  Service 
prepared  a  Small  Entity  Flexibility 
Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S-Q  601  et  seq), 
which  further  document  the  significant 
beneficial  economic  effisct  on  a 
substantial  number  of  small  entities. 
This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  E.0. 12866. 

These  proposed  regulations  contain 
no  information  collections  subject  to 
OMB  review  under  the  Paperwori: 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
et  seq.).  However,  the  Service  does 
utilize  information  acquired  through 
other  various  information  collections  in 
the  formulation  of  migratory  game  bird 
hunting  regulations.  These  information 
collection  requirements  have  been 
approved  by  OMB  and  assigned 
clearance  numbos  1018-0005, 1018- 
0006, 1018-0008, 1018-0009, 1018-0010. 
1018-0015. 1018-0019,  and  1018-0023. 

Authorah^ 

The  primary  author  is  Ron  W.  Kokel. 
Office  of  Migratory  Bird  Management. 

List  of  Subjects  In  50  CFR  Part  20 

Exports.  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 


PART20-(AMENOEO] 

The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C  703-711, 16  U.S.C 
712,  and  16  U.S.C.  742  a-j.    ' 

Dated:  August  17. 1995 

Kobert  P.  Davison 

Acting  Assistant  Secretary  for  Fish  and 
WUdiife  and  Parks 

Proposed  Regulations  Fnunewmfa  for 
1905-06  Late  Huntiiig  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
IDepartment  has  approved  frameworks 
for  season  lengths,  shooting  hours,  bag 
and  possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1, 1995. 
and  March  10, 1996. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
simrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 
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Definitions:  For  the  purpose  of 
himting  regulations  listed  below,  the 
collective  terms  "dark"  and  "light" 
geesa  include  the  following  species: 

Dark  geese  -  Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese  -  snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  are  new  or 
modified  from  previous  years  are 
contained  in  a  later  portion  of  this 
document 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut.  Delaware.  Florida.  Georgia. 
Maine.  Maryland.  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits:  50 
days  and  daily  bag  limit  of  5  ducks, 
including  no  more  than  1  hen  mallard. 
1  black  duck,  1  pintail,  1  motUed  duck. 

1  fulvous  whisthng  duck,  2  wood  ducks, 

2  redheads,  and  1  canvasback. 
Qosures;  The  season  on  harlequin 

ducks  is  closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
specif  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  may  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  whidi  may 
be  a  hM>ded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone,  New  VbrJc:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont 

Zoning  and  Split  Seasons:  Delaware, 
Maryland,  North  Carolina,  Rhode 
Island,  and  Virginia  may  split  their 
seasons  into  three  segments; 
Connecticut.  Maine,  Massachusetts, 
New  Hampshire.  New  Jersey,  New  York. 
Pennsylvania,  Vermont,  and  West 
Virginia  may  select  hunting  seasons  by 
zones  and  may  spUt  their  seasons  into 
two  segments  in  each  zone;  while 
Florida.  Georgia,  and  South  Carolina 


may  split  their  Statewide  seasons  into 
two  segments. 

Canada  Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  The  Canada  goose  season  is 
suspended  throughout  the  Flyway 
except  as  noted  below.  Unless  specified 
otherwise,  seasons  may  be  split  into  two 


Connecticut:  A  n>ecial  experimental 
seascHi  may  be  held  in  the  South  Zone 
between  January  15  and  February  15. 
with  5  geese  per  day. 

GeOTgia:  In  specific  areas,  a  IS-day 
experimental  season  may  be  held 
between  Novonber  15  and  February  5. 
with  a  limit  of  5  Canada  geese  per  day. 
Massachusetts:  In  the  Central  Zone,  a 
16Hlay  season  fat  resident  Canada  geese 
may  he  held  during  January  21  to 
February  5,  with  5  geese  per  day. 

New  Jersey:  An  experimental  special 
season  may  be  held  in  designated  areas 
of  Northeast,  Northwest,  and  Southeast 
New  Jersey  bom  January  27  to  Febniary 
10.  with  5  geese  per  day. 

New  Yorit:  A  special  experimental 
season  may  be  held  between  January  21 
and  February  15.  with  5  geese  daily  in 
Westchester  County  and  portions  of 
Nassau.  Putnam,  and  Roddand 
Coimties. 

Pennsylvania:  Erie,  Mercer,  and 
BuUer  Counties  -  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening. 

Crawfcml  County  -  35  days  between 
October  1  and  January  20;  with  1  goose 
per  day. 

An  experimental  season  may  be  held 
in  the  Susquehanna/Juniata  Zones  from 
January  20  to  February  5  with  5  geese 
per  day. 

SouUi  Carolina:  A  12-day  special 
season  may  be  held  in  the  C^tral 
Piedmont  Western  Piedmom.  and 
Moimtain  Hunt  Units  during  November 
15  to  February  15,  with  a  didly  bag  limit 
of  5  Canada  geese  per  day. 

West  Virginia:  70  days  between 
October  1  and  January  20,  with  3  geese 
per  day. 

Light  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1  and  February 
10,  with  5  geese  per  day,  except  closing 
dates  may  be  extended  to  March  10  in 
New  Jersey,  Delaware.  Maryland,  North 
Carolina.  Pennsylvania,  South  Carolina, 
and  Virginia.  States  may  split  their 
BOflflons  into  two  segments. 


Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  50-day 
season  between  October  1  and  January 
20,  with  2  brant  per  day. 

Mtaatarippi  Flyway 

The  Mississippi  Flyway  includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio. 
Tennessee,  and  Wisconsin. 

Ducici,  Meigansera,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (September  30)  and 
the  Sunday  nearest  January  20  (January 

21). 

Hunting  Seasons  and  Duck  Limits:  50 
days  with  a  daily  bag  limit  of  5  ducks, 
including  no  more  than  4  mallards  (no 
more  than  1  of  v^ch  may  be  a  female), 
3  motUed  dud^s,  1  black  duck,  1  pintail. 
2  wood  ducks,  1  canvasback,  and  1 
redhead. 

Meigonser  Limits:  The  daily  bag  limit 
is  5,  (mly  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

2k>ning  and  Split  Seasons:  Alabama, 
Illinois.  Indiana.  Iowa.  Kentucky. 
Louisi""*,  Michigan,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zones. 

In  Akbama,  Indiana,  Iowa,  Kentucky. 
Louisiana,  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Minnesota  and  Mississippi,  the 
season  may  be  split  into  two  segments. 

In  Arkansas,  the  season  may  be  split 
into  three  segments. 

Pymatuning  Reservoir  Area,  Ohio: 
The  seasons,  limits,  and  shooting  hours 
shall  be  the  same  as  those  selected  in 
the  adjacent  portion  of  Pennsylvania 
(Northwest  Zone). 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  two  segments. 

Season  Lengths,  Outside  Dates,  and 
Umits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  for  dark 
geese  between  the  Saturday  nearest 
October  1  (September  30)  and  January 
31,  and  107  days  for  light  geese  between 
the  Saturday  nearest  October  1 
(September  30)  and  February  14,  except 
in  those  States  and  portions  of  States 
south  of  Interstate  Highway  80  in  Iowa, 
Illinois,  Indiana,  and  Ohio,  where 
seasons  for  light  geese  may  extend  imtil 
March  10.  The  daily  bag  limit  is  10 
geese,  to  include  no  more  than  3  Canada 
geese,  2  white-fronted  geese,  and  2 
brant  Specific  regulations  for  Canada 


44472 


Federal  Ra^rter  /  Vol.  60.  No.  166  /  Monday.  August  28.  1995  /  Proposed  Rules 


geese  and  exceptions  to  the  above 
general  provisions  are  shown  below  by 
State. 

Alabama:  In  the  SjBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  7Q  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
Zone  and  14  days  in  the  West  Zone.  In 
both  zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limit  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to  172. 
600  birds.  Limits  are  3  Canada  geese 
daily  and  10  in  possession. 

(a)  North  Goose  Zone  -  The  season  for 
Canada  geese  will  close  after  93  days  or 
when  22,014  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  2U)ne. 
whichever  occurs  first. 

(b)  Central  Goose  2^ne  -  The  season 
for  Canada  geese  will  close  after  93  days 
or  when  35,168  birds  have  been 
harvested  in  the  Central  Illinois  Quota 
Zone,  whichever  occius  first. 

(c)  South  Goose  Zone  -  The  harvest  of 
Canada  geese  in  the  Southern  Illinois 
and  Rend  Lake  QuoU  Zones  will  be 
limited  to  62,691  and  17,830  birds, 
respectively.  The  season  for  Canada 
geese  in  each  zone  will  close  after  89 
days  or  when  the  harvest  limit  h^  been 
reached,  whichever  occurs  first.  In  the 
Southern  Illinois  Quota  Zone,  if  any  of 
the  following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 
hours  notice: 

1. 10  consecutive  days  of  snow  cover,  3 
inches  or  more  in  depth. 

2.  10  consecutive  days  of  daily  high 
temperatures  less  than  20  degrees  F. 

3.  Average  body  weights  of  adult  female 
geese  less  than  3,200  grams  as  measured  from 
a  weakly  sample  of  a  minimum  of  50  geese. 

4.  Starvation  or  a  major  disease  outbreak 
resulting  in  observed  mortality  exceeding 
5,000  birds  in  10  days,  or  a  total  mortality 
exceeding  10,000  birds. 

In  the  remainder  of  the  South  Goose 
Zone,  the  season  may  extend  for  89  days 
or  until  both  the  Southern  Illinois  and 
Rend  Lake  Quota  Zones  have  been 
closed,  whichever  occurs  first. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
98,000  birds. 

(a)  Posey  Cksunty  -  The  season  for  Canada 
geese  will  close  after  65  days  or  when  7,200 
birds  have  been  harvested,  whichever  occurs 
first.  The  daily  bag  limit  is  2  Canada  geese. 

(b)  Remainder  of  the  State  -  The  season  for 
Canada  geese  may  extend  for  70  days  in  the 


respective  duck-huntiiig  zones,  except  in  the 
SJBP  Zone,  where  the  season  may  not  exceed 
35  days.  The  daily  bag  limit  is  3  Canada 
geese,  except  in  die  SJBP  Zone,  where  the 
daily  bag  limit  is  2. 

Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

Kentucky: 

(a)  Western  Zone  -  The  season  for 
Canada  geese  may  extend  for  65  days 
(80  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  34.500  birds. 
Of  the  34.500-bird  quota.  22.425  birds 
will  be  allocated  to  the  Ballard 
Reporting  Area  and  6,555  birds  will  be 
allocated  to  the  HendersonAJnion        <» 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  65-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in 
those  counties  and  portions  of  counties 
outside  of,  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  65  days  (80  days  in  Fulton  Coimty). 
The  season  in  Fulton  Coimty  may 
extend  to  February  15.  The  daily  bag 
limit  is  3  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone  -  The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State  -  The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
geese  may  extend  for  9  days.  During  the 
season,  the  daily  bag  limit  ft)r  Canada 
and  white-fronted  geese  is  2,  no  more 
than  1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
99.500  birds. 

(a)  North  2tone  -  The  fi^mework 
opening  date  for  all  geese  is  September 
23  and  th^j^eason  for  Canada  geese  may 
extend  for  40  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(b)  Middle  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone 

(1)  Allegan  County  GMU  -  The  season 
for  Canada  geese  will  close  after  51  days 
or  when  2.500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2>  Muskegon  Wastewater  GMU  -  The 
season  for  Canada  geese  will  close  after 
54  days  or  when  700  birds  have  been 
harvested,  whichever  occius  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(3)  Sa^naw  County  GMU  -  The 
season  for  Canada  geese  will  close  after 


51  days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first  The 
daily  bag  limit  is  1  Canada  goose. 

(4)  Tuscola/Huron  GMU  -  The  season 
for  Canada  geese  will  close  after  51  days 
or  when  750  birds  have  been  harvested, 
whichever  occius  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(5)  Remainder  of  South  21one  - 
(i)  East  of  U.S.  Midway  27/127  -  The 

season  for  Canada  geese  may  extend  for  30 
days.  The  daily  bag  limit  is  1  Cahada  goose. 

(U)  West  of  U.S.  Highway  27/127  -  The 
Season  for  Canada  geese  may  extend  for  40 
da3w.  The  daily  bag  limit  is  1  Canada  goose 
during  the  first  30  days,  and  2  Canada  geese 
during  the  remaining  10  days,  which  may 
begin  no  earlier  than  November  23. 

(d)  Southern  Michigan  GMU  -  An 
experimental  special  Canada  goose 
season  may  be  held  Between  January  6 
and  February  4.  The<laily  bag  limit  is 
2  Canada  geese. 

Minnesota: 

(a)  West  Zone 

(1)  West  Central  Zone  -'The  season  for 
Canada  geese  may  extend  for  30  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  30  days  or  when  16.000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  b^  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone  -  The 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  Southeast  Zone  -  The  season  for 
Canada  geese  may  extend  for  70  days, 
except  in  the  Twin  Cities  Metro  Zone 
and  Olmsted  County,  where  the  season 
may  not  exceed  80  days.  The  daily  bag 
limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(e)  FeigusFalls/Alexandrla  Zone  -  An 
experimental  special  Canada  goose 
season  of  up  to  10  days  may  be  held  in 
December.  During  the  si>ecial  season, 
the  daily  bag  limit  is  2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri: 

(a)  Swan  Lake  Zone  -  The  season  for 
Canada  geese  will  close  after  40  days  or 
when  5,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days.  ' 
The  daily  bag  Umit  is  2  Canada  geese. 

(c)  Central  Zone  •  The  season  for 
Canada  geese  may  extend  for  70  days. 
The  daily  bag  limit  is  2  Canada  geese. 
An  experimental  special  season  of  up  to 
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10  consecutive  days  prior  to  October  15 
may  be  selected  in  addition  to  the 
regular  season.  During  the  special 
seascm,  the  daily  bag  limit  is  3  Canada 


(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days  in  the  respective  duck-hunting 
zones.  The  daily  bag  limit  is  2  Canada 


Ohio:  The  season  may  extend  for  70 
days  in  the  respective  duck-hunting 
zones,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  Lake  Erie  SJBP 
Zone,  where  the  season  may  not  exceed 
30  days  and  the  daily  bag  Umit  is  1 
Canada  goose.  In  the  Pymatuming 
Reservoir  Area,  the  seasons,  limits,  and 
shooting  hours  for  all  geese  shall  be  the 
same  as  those  selected  in  the  adjacent 
portion  of  Pennsylvania. 

Tennessee: 

(a)  Northwest  Zone  -  The  season  for 
Canada  geese  will  close  after  76  dajrs  or 
when  12.900  birds  have  been  harvested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  All  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  3  Canada  geese. 

(b)  Southwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  61  days, 
and  the  harvest  will  be  limited  to  1.500 
birds.  The  daily  bag  limit  is  2  Canada 


(c)  Kentucky/Barkley  Lakes  Zone  - 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1.800  birds  have 
been  harvested,  whichever  occurs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  118.400  birds. 

•     (a)  Horicon  Zone  -  The  frameworit 
opening  date  for  all  geese  is  September 
23.  The  harvest  of  Canada  geese  is 
limited  to  71.700  birds.  The  season  may 
not  exceed  80  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
23.  The  harvest  of  Canada  geese  is 
limited  to  1.900  birds.  The  season  may 
not  exceed  65  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone  -  The  firamework 
opening  date  for  all  geese  is  September 
23.  The  harvest  of  Canada  geese  is 
limited  to  40.300  birds,  with  500  birds 


allocated  to  the  Mississippi  River 
Subzone.  The  season  may  not  exceed  86 
days  and  the  daily  bag  limit  is  2  Canada 
geese.  In  that  portion  of  the  Exterior 
Zone  outside  the  Mississippi  River 
Subzone.  the  progress  of  the  harvest 
must  be  monitored,  and  the  season 
closed,  if  necessary,  to  ensure  that  the 
harvest  does  not  exceed  39,800  birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4.500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois.  Southern 
Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois,  Posey  County  in  Indiana,  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky,  the  Allegan  County, 
Muskegon  Wastewater,  Saginaw  Coimty. 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Swan  Lake  Zone 
in  Missouri,  the  Northwest  and 
Kentucky /BM*ley  Lakes  Zones  in 
Tennessee,  and  the  Exterior  Zone  in 
Wisconsin  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  zone  (and  associated  area,  if 
applicable)  will  be  closed  by  either  the 
Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide),  Kansas,  Montana  (Counties  of 
Blaine.  Carbon.  Fergus,  Judith  Basin, 
Stillwater,  Sweetgrass,  Wheatland,  and 
all  counties  east  diereof).  Nebraska.  New 
Mexico  (east  of  the  Continental  Divide 
except  the  Jicarilla  Apache  Indian 
Reservation),  North  Dakota,  Oklahoma. 
South  Dakota.  Texas,  and  Wyoming 
(east  of  the  Continental  Divide). 

Ducks,  Mergansers,  and  Coots 


Outside  Dates:  Between  September  30 
through  January  21. 
Hunting  Seasons  and  Duck  Limits: 
(1)  High  Plains  Mallard  Management 
Unit  (roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian):  83  days  and  a  daily 
bag  limit  of  5  ducks,  including  no  more 
than  1  female  mallard.  1  mottled  duck, 

1  pintail.  1  redhead.  1  canvasback  and 

2  wood  ducks.  The  last  23  days  may 
start  no  earlier  than  the  Saturday  nearest 
December  10  (December  9). 


(2)  Remainder  of  the  Central  Flyway: 
60  days  aAd  a  daily  bag  limit  of  5  ducks, 
including  no  more  than  1  female 
mallard,  1  mottled  duck,  1  pintail,  1 
redhead,  1  canvasback,  and  2  wood 
ducks. 

Merganser  Limits:  The  daily  bag  limit 
of  5  mergansers  may  be  taken,  only  1  of 
which  may  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Montana, 
Nebraska  (Low  Plains  portion),  New 
Mexico,  Oklahoma  (Low  Plains  portion), 
and  South  Dakota  (Low  Plains  portion) 
may  select  himting  seasons  by  zones. 

In  Montana,  Nebraska  (Low  and  High 
Plains  portions).  New  Mexico,  North 
Dakota  (Low  Plains  portion),  Oklahoma 
(Low  and  High  Plains  portions),  South 
Dakota  (High  Plains  portion),  and  Texas 
(Low  Plains  portion),  the  season  may  be 
split  into  two  segments. 

In  Colorado,  Kansas  (Low  and  High 
Plains  portions).  North  Dakota  (High 
Plains  portion),  and  Wyoming,  the 
season  may  be  split  into  three  segments. 

Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  not  to 
exceed  107  days;  except  for  dark  geese, 
which  may  not  exceed  86  days  in 
Kansas,  Nebraska,  North  Dakota, 
Oklahoma.  South  Dakota,  and  the 
Eastern  Goose  Zone  of  Texas.  For  dark 
geese,  outside  dates  for  seasons  may  be 
selected  between  the  Saturday  nearest 
October  1  (September  30)  and  January 
31,  except  in  the  Western  Goose  Zone  of 
Texas,  where  the  closing  date  is  the 
Sunday  nearest  February  15  (February 
18).  For  light  geese,  outside  dates  for 
seasons  may  be  selected  between  the 
Saturday  nearest  October  1  (September 
30)  and  the  Sunday  nearest  February  15 
(February  18),  except  in  Colorado. 
Kansas,  Nebraska  (south  of  1-80,  except 
for  Adams.  Clay.  Fillmore.  Franklin, 
Gosper.  Hall,  Hamilton,  Harland. 
Kearney,  Nuckolls,  Phelps.  Saline. 
Seward,  Thayer,  and  York  Counties) 
New  Mexico.  Oklahoma,  and  Texas,  and 
Wyoming  (south  of  1-80)  where  the 
closing  date  is  March  10.  Seasons  may 
be  split  into  two  segments. 

Daily  bag  limits  in  States  in  goose 
management  zones  within  States,  may 
be  as  follows: 

Colorado:  The  daily  bag  limit  is  5 
light  and  5  dark  geese,  including  no 
more  than  1  white-fronted  and  4  Canada 


geese. 

Kansas:  The  daily  bag  Umit  is  10  Ught 
and  2  dark  geese,  including  no  more 
than  1  white-fronted  goose. 

Montana:  The  daily  bag  limit  is  5  Ught 
and  5  dark  geese,  including  no  more 
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than  1  white-frraited  and  4  Canada 


Nebraska:  The  daily  bag  limit  is  10 
light  and  2  dark  geese,  including  no 
more  than  1  white-fronted  goose. 

New  Mexico:  For  the  Middle  Rio 
Grande  Valley  Zone,  the  daily  bag  limit 
is  10  light  and  5  dark,  including  no 
more  than  1  white-fronted  and  4  Canada 


For  the  remainder  of  the  State,  the 
daily  bag  limit  is  5  light  and  5  dark 
geese,  including  no  more  than  1  white- 
fronted  and  4  Canada  geese. 

North  Dakota:  The  daily  bag  limit  is 
10  light  and  2  dark  geese. 

Oklahoma:  The  daily  bag  limit  is  10 
light  and  2  dark  geese,  including  no 
more  than  1  white-fronted  goose. 

South  Dakota:  The  daily  bag  limit  is 
10  light  and  2  dark  geese,  including  no 
more  than  1  white-fronted  goose. 

Texas:  For  the  Western  Goose  zone, 
the  daily  bag  limit  is  5  light  and  5  dark 
geese,  including  no  more  than  1  white- 
fronted  and  4  Canada  geese. 

For  the  Eastern  Goose  Zone,  the  daily 
bag  limit  is  10  light  and  2  dark  geese, 
including  no  more  than  1  white-fitrnted 
goose. 

Wyoming:  The  daily  bag  limit  is  5 
light  and  5  dark,  with  no  more  than  1 
white-fit)nted  and  4  Canada  geese. 

Pacific  Flyway 

Ducks,  Mergansers.  Coots,  and  Common 
Moorhens 

Hunting  Seasons  and  Duck  Limits: 
Concurrent  93  days  and  daily  bag  limit 
of  6  ducks,  including  no  more  than  1 
female  mallard,  2  pintails.  2  redheads 
and  1  canvasback. 

In  the  Columbia  Basin  Mallard 
Management  Unit,  the  seasons  may  be 
an  additional  7  days.  The  season  on 
coots  and  common  moorhens  may  be 
between  the  outside  dates  for  the  season 
on  ducks,  but  not  to  exceed  93  days. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25, 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (September  30)  and 
the  Sunday  nearest  January  20  (January 
21J. 

Zoning  and  Split  Seasons:  Arizona, 
Cahfomia,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona,  California,  Idaho.  Nevada, 
Oregon,  Utah,  tind  Washington  may 
spUt  their  seasons  into  two  segments 
either  Statewide  or  in  each  zone. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  spHt  their  duck  seasons 
into  three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  die  same  as 


seasons  and  limits  selected  in  the 
adjacent  portion  of  Ariztma  (South 
Zone). 

LjCCSC 

Season  Lengths,  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted. 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (October  1),  and  the 
Simday  nearest  January  20  (January  21), 
and  the  basic  daily  bag  limits  are  3  light 
geese  and  3  dari^  geese. 

Brant  Season  -  A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washington,  and  a  30-consecutive  day 
season  may  be  selected  in  California.  In 
only  California,  Oregon,  and 
Washington,  the  daily  bag  limit  is  2 
brant  and  is  additional  to  dark  goose 
limits,  and  the  open  season  on  brant  in 
those  States  may  differ  bom  that  for 
other  geese. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California, 
Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circmnstances  justify  such  actions. 

Arizona:  The  daily  bag  Umit  for  dark 
geese  is  2  geese. 
California: 

Northeastern  Zone  -  White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  23  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone  -  The  seasons 
and  limits  must  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (South  Zone). 

Southern  Zone  -  The  daily  bag  and 
possession  limits  for  dark  geese  is  2 
geese,  including  not  more  than  1 
cackling  Canada  goose. 

Balance-of-the-State  Zone  -  A  79-day 
season  may  be  selected,  except  that 
white-frvnted  geese  and  cackling 
Canada  geese  may  be  taken  during  only 
the  first  65  days  of  such  season.  Limits 
may  not  include  more  than  3  geese  per 
day  and  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose.  The 
dark  goose  limits  may  be  expanded  to  2, 
provided  that  they  are  Canada  geese 
other  than  cackling  Canada  geese  for 
which  the  daily  limit  is  1. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 


(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  there  will  be  no  open  season 
for  Canada  geese. 

(2)  hi  the  Sacramento  Valley  Area,  the 
season  on  white-fitmted  geese  must  end 
on  or  before  December  14,  and,  except 
in  the  Western  Canada  Goose  Hunt 
Area,  there  will  be  no  open  season  for 
Canada  geese. 

(3)  In  the  San  Joaquin  Valley  Area,  the 
hunting  season  for  Canada  geese  will 
close  no  later  than  November  23. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 
Idaho: 

Northern  Unit  -  The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,  but  not 
more  than  3  light  geese. 

Southwest  Unit  and  Southeastern 
Unit  -  The  daily  bag  limit  on  dark  geese 
is  4. 
Montana: 

West  of  Divide  Zone  and  East  of 
Divide  Zone  -  The  daily  bag  limit  on 
dark  geese  is  4. 
Nevada: 

Clark  County  Zone  -  The  daily  bag 
limit  of  dark  geese  is  2  geese. 

New  Mexico:  The  daUy  bag  limit  for 
dark  geese  is  2  geese. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  limit  is  4, 
including  not  more  than  1  cackling 
Canada  goose. 

Harney,  Lake.  Klamath,  and  Malheur 
Coimties  Zone  -  The  season  length  may 
be  100  days.  The  dark  goose  limit  is  4, 
including  not  more  than  2  white-fronted 
geese  and  rarHing  Canada  goose. 

Western  Zone  -  In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  210  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daily  bag 
limit  of  dark  geese  is  3,  including  not 
more  than  1  cackling  Canada  goose. 
Utah:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese. 

West  Zone  -  In  Uie  Lower  Columbia 
River  Special  Goose  Management  Area, 
except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  geese.  In 
the  designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  90  dusky  Canada  geese. 
See  section  on  quota  zones. 

Wyoming:  The  daily  bag  limit  is  4 
dark  geese.  In  Uncohi,  Sweetwater,  and 
Sublette  Counties,  the  combined  special 
September  Canada  goose  seasons  and 
the  regular  goose  season  shall  not 
exceed  100  days. 


Federal  Register  /  Vol.  60.  No.  166  /  Monday.  August  28.  1995  /  Proposed  Rules  44475 


Quota  Zones:  Seasons  on  Canada 
geese  must  end  upon  attainment  of 
individual  quotas  of  dusky  Canada 
geese  allotted  to  the  designated  areas  of 
Oregon  and  Washington.  The  September 
Canada  goose  season,  the  regular  goose 
season,  any  special  late  Canada  goose 
season,  and  any  extended  falconry 
season,  combined,  must  not  exceed  107 
days  and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 
Hunting  of  Canada  geese  in  those 
designated  areas  shall  only  be  by 
hunters  possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese  and  eliminating  the  take 
of  Aleutian  Canada  geese.  The  daily  bag 
limit  of  Canada  geese  may  not  include 
more  than  1  cackling  Canada  goose. 

In  the  designated  areas  of  the 
Washington  Quota  Zone,  a  special  late 
Canada  goose  may  be  held  between 
February  5  and  March  10.  The  daily  bag 
limit  may  not  include  either  Aleutian  or 
cackling  Canada  geese. 

Swans 

In  designated  areas  of  Utah,  Nevada, 
and  the  Pacific  Flyway  portion  of 
Montana,  an  open  season  for  taking  a 
limited  number  of  swans  may  be 
selected.  Permits  will  be  issued  by 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  swan  per  season. 
The  season  may  open  no  earlier  than  the 
Satiuday  nearest  October  1  (September 
30).  The  States  must  implement  a 
harvest-monitoring  program  to  measure 
the  species  composition  of  the  swan 
harvest.  In  Utah  and  Nevada,  the 
harvest-monitoring  program  must 
include  physical  examination  of  all 
harvested  swans  by  State  or  Federal 
biologists.  All  States  should  use 
appropriate  measures  to  maximize 
hunter  compliance  in  providing  bagged 
swans  for  examination  or,  in  the  case  of 
Montana,  reporting  bill-measurement 
and  color  information.  All  States  must 
provide  to  the  Service  by  June  30, 1996, 
a  report  covering  harvest,  himter 
participation,  reporting  compliance,  and 
monitoring  of  swan  populations  in  the 
designated  himt  areas.  These  seasons 
will  be  subject  to  the  following 
conditions: 

In  Utah,  no  more  than  2,750  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  first  Sunday  in  December 
(December  3)  or  upon  attainment  of  15 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  Nevada,  no  more  than  650  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  Sunday  following  January 


1  (January  7)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occiirs  earliest. 

In  Montana,  no  more  than  500  permits 
may  be  issued.  The  season  must  end  no 
later  than  December  1. 

Ttmdra  Swans 

In  Central  Flyway  portion  of  Montana, 
and  in  New  Jersey,  North  Carolina, 
North  Dakota,  South  Dakota,  and 
Virginia,  an  open  season  for  taking  a 
limited  number  of  tundra  swans  may  be 
selected.  Permits  will  be  issued  by  the 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  timdra  swan  per 
season.  The  States  must  obtain  harvest 
and  himter  participation  data.  These 
seasons  will  be  subject  to  the  following 
conditions: 
In  the  AUantic  Flyway 
—The  season  will  be  experimental. 
— ^The  season  may  be  90  days,  must 
occur  during  the  light  goose  season,  but 
may  not  extend  beyond  January  31. 

— ^In  New  Jersey,  no  more  than  200 
permits  may  be  issued. 

— In  Nortii  Carolina,  no  more  than 
6,000  permits  may  be  issued. 

— ^In  Virginia,  no  more  than  600 
permits  may  be  issued. 
In  the  Central  Flyway 
— ^The  season  may  be  107  days  and 
must  occur  during  the  Ught  goose 
season. 

— In  the  Central-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 

— ^In  North  Dakota,  no  more  than 
2,000  permits  may  be  issued. 

— In  South  Dakota,  no  more  than 
1,500  permits  may  be  issued. 
In  the  Pacific  Flyway 
— ^Except  as  subsequenUy  noted,  a 
100-day  season  may  be  selected  between 
the  Saturday  nearest  October  1  (October 
1),  and  the  Sunday  nearest  January  20 
(January  21).  Seasons  may  be  split  into 
2  segments.  The  States  of  Montana. 
Nevada,  and  Utah  must  implement  a 
harvest-monitoring  program  to  measure 
the  extent  of  accidental  harvest  of 
trumpeter  swans. 

—In  Utah,  no  more  than  2,500  permits 
may  be  issued.  The  season  must  end  on 
or  before  December  15. 

— ^In  Nevada,  no  more  than  650 
permits  may  be  issued. 

— ^In  the  Pacific-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 
Area,  Unit  and  Zone  Descriptions 

Geese 

AUantic  Flyway 
Georgia 

A  Special  Season  for  Canada  Geese: 
Statewide. 


New  Jersey 

Special  Area  for  Canada  Geese: 
Northeast  -  that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
along  the  New  York  State  boimdary  line 
to  the  Hudson  River,  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18);  then 
north  along  Route  206  to  its  intersection 
with  the  Pennsylvania  State  boundary; 
then  north  along  the  Pennsylvania 
boimdary  in  the  Delaware  River  to  its 
intersection  with  the  New  York  State 
boimdary. 

Northwest  -  that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
from  the  Pennsylvania  State  boundary  at 
the  toll  bridge  in  Columbia  to  Route  94; 
then  north  dong  Route  94  to  Route  206; 
then  north  along  Route  206  to  the 
Pennsylvania  State  boimdary  in  the 
Delaware  River;  then  south  along  the 
Pennsylvania  State  boundary  int  he 
Delaware  River  to  the  beginning  point. 
Hereafter  this  proposed  expansion  of  the 
hunt  area  will  be  refereed  to  as  the 
northwestern  area. 

Southeast  -  that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  the  Garden  State 
Parkway;  then  south  along  the  Garden 
State  Pariavay  to  Route  9;  then  south 
along  Route  9  to  Route  542;  then  west 
along  Route  542  to  the  Mullica  River; 
then  north  (upstream)  on  the  Mullica 
River  to  Route  206;  then  south  on  Route 
206  to  Route  536;  then  west  on  route 
536  to  Route  55;  then  south  on  Route  55 
to  Route  40;  then  east  on  Route  50  to 
Route  557;  then  south  on  Route  557  to 
Route  666;  then  south  on  Route  666  to 
Route  49;  then  east  on  Route  49  to  route 
50;  then  south  on  Route  50  to  Route  631; 
then  east  on  Route  631  to  Route  623; 
then  east  on  Route  623  to  the  Atlantic 
Ocean;  then  north  to  the  beginning 
point. 
New  York 

Special  Area  for  Canada  Geese: 
Westchester  County  and  portions  of 
Nassau,  Putnam  and  Rockland  Counties. 
See  State  regulations  for  detailed 
description. 
South  Carolina 

Canada  Goose  Area:  The  Central 
Piedmont,  Western  Piedmont,  and 
Mountain  Hunt  Units.  These  designated 
areas  include:  Counties  of  Abbeville, 
Anderson,  Berkeley  (south  of  Highway 
45  and  east  of  State  Road  831  J, 
Cherokee,  Chester.  Dorchester, 
Edgefield.  Fairfield,  Greenville, 
Greenwood,  Kershaw,  Lancaster, 
Laurens,  Lee,  Lexington,  McCormick. 
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Newbeny,  Oconee,  Orangebiid  (south  of 
Highway  6).  Pickens.  Ri^land.  Saluda. 
Spaitanbuig.  Sumten.  Union,  and  York. 

Swans 

Pacific  Flyway 

Mcmtana  (Pacific  Flyway  Portion) 

Open  Area:  Cascade,  Chouteau,  Hill, 
Libwty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89. 

Utah 

Open  Area:  Those  portions  of  Box 
Elder.  Weber,  Davis,  Salt  Lake,  and 
Toole  counties  lying  south  of  State  Hwy 
30, 1-80/84,  west  of  1-15,  and  north  of  I- 
80. 

[FR  Dot  95-21316  FUed  8-25-95;  8:45  am] 
MUMQ  OOOC  4S10-S».F 
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Notices 


TWs  secfion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functiona  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Brazos  Electric  Power  Cooperative. 
Inc.;  Finding  of  No  Significant  Impact 

agency:  Rural  Utilities  Swvice,  USDA. 
ACTKM:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  the  potential 
environmental  impact  related  to  the 
construction  of  new  headquarters  and 
related  facilities  proposed  by  Brazos 
Electric  Power  Cooperative,  Lie. 
(Brazos),  of  Waco,  Texas.  The  proposed 
pro)ect  will  be  located  on  a  site  adjacent 
to  Interstate  Highway  35  approximately 
0.5  miles  north  of  the  Qty  of  Lorena  and 
5.7  miles  south  of  the  City  of  Waco  in 
McLennan  Coimty,  Texas. 

RUS  has  concluded  that  the 
environmental  impacts  from  the 
proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lavtnrence  R.  Wolfe.  Qiief. 
Environmental  Compliance  Branch, 
Electric  Staff  Division,  room  1246,  Ag 
Box  1569,  South  Agriculture  Building, 
RUS,  Washington,  DC  20250,  telephone 
(202) 720-1784. 

SUPPLEMENTARY  INFORMATION:  RUS,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
Brazos  prepare  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposed 
facilities.  The  BER,  which  includes 
input  from  Federal,  State  and  local 
agencies  and  the  public,  has  been 
adopted  as  RUS'  Environmental 
Assessment  for  the  project  in 


Fatkrall 

Vol.  80,  No.  168 
Monday,  August  28,  1995 


accordance  with  7  CFR  1794.61.  RUS 
has  concluded  that  the  BER  represents 
an  accurate  assessment  of  the 
environmental  impacts  of  the  project 
The  proposed  project  should  have  no 
impact  on  cultural  resources, 
floodplains,  wetlands,  important 
farmland,  and  federally  listed  or 
proposed  for  listing  threatened  or 
endangered  species  or  their  critical 
habitat. 

Alternatives  considered  to  the  project 
included  no  action,  expansion  of 
Brazos'  existing  headquarters  facility, 
piuchase  and  renovation  of  other 
existing  area  commercial  buildings,  and 
alternative  sites.  RUS  has  considered 
these  alternatives  and  concluded  that 
the  project  as  proposed  meets  the  needs 
of  Brazos  to  reduce  overcrowding  at  the 
present  facility,  provide  increased  space 
for  equipment  storage,  consolidate 
operations  done  at  various  existing 
facilities  and  provide  adeqiiate  space  for 
future  expansion. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at  RUS  at  the 
address  provided  herein;  or  can  be 
reviewed  at  or  obtained  from  the  offices 
of  Brazos,  2404-12  LaSalle  Avenue. 
Waco,  Texas  76706,  telephone  (817) 
750-6500,  during  normal  business 
hours. 

Dated:  August  21. 1995. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
(FR  Doc.  95-21297  Filed  8-25-95;  8:45  am) 
BttJJNQ  OOOi  3410-1S-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectiual  and 

Transportation  Barriers  Compliant 

Board. 

ACTION:  Notice  of  meeting. 


Tuesday.  September  12, 1995— Town 
Meeting 

9:00  am-10:00  am — Opening  Session 
10:15  am-12:00  norai— Morning 

Breakout  Sessions 
2:00  pm-3:45  pm — Afternoon  Breakout 

Sessions 
4:00  pm-5:00  pm — Closing  Session 

Wednesday,  September  13. 1995 

9:00  am-0:45  am — Planning  and  Budget 

Committee 
10:00  am-10:45  am-^Executive 

Committee 
11:00  am-12:30  pm — ^Vision  Statemwit 

Work  Group 
2:00  pm-3:30  pm — Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Frontenac  Hilton,  1335  South 
Lindbergh  Bovdevard,  St.  Louis, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext.  714  (voice)  and  (202)  272- 
5449  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  July 
12. 1995  Board  Meeting. 

•  Executive  Director's  Report 

•  Vision  Statement  Work  Qoup 

Status  Report. 

•  Bylaw  Review. 

•  Rulemaking  Development  Process. 

•  Fiscal  Year  1995  Final  Spending 
Plan. 

•  Fiscal  Year  1996  Appropriation. 

•  Fiscal  Year  1997  BudjMt  Request. 
All  meetings  are  accessible  to  persons 

with  disabilities.  Sign  language 

interpreters  and  an  assistive  listening 

system  are  available  at  all  meetings. 

Uwrmoe  W.  Roflbe, 

Executive  Director. 

(FR  Doc  95-21246  Filed  8-25-95;  8:45  am] 

BUJNG  OOOE  SISO-OI-M 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  a 
town  meeting  and  its  regular  biusiness 
meetings  to  take  place  in  St.  Louis, 
Missoiui  on  Tuesday  and  Wednesday, 
September  12-13, 1995  at  the  times  and 
location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations  on  Records 
Release:  Correction 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice  of  formal  determinations: 

correction. 
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SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  on 
August  2  and  August  3. 1995,  and  made 
formal  determinations  on  the  release  of 
records  under  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992  fJFK  Act).  The 
Review  Board  published  a  notice 
document  in  the  Tuesday,  August  22, 
1995,  Federal  Register,  reflecting  those 
determinations.  In  that  notice  dociunent 
95-20720  beginning  on  page  43581, 
make  the  following  corrections: 

On  page  43582.  in  the  second  and 
third  columns  of  the  OA  documents 
table,  make  the  following  corrections: 


Record  identifica- 
tion No. 


104-10015-10366 


104-10018-10103 


104-10062-10001 


Previously 
pybiished 
information 


8.0,  Open 
lnFul.rV 

a. 

6.1,  Open 
inFul.rV 

a. 

19. 19. 
Open  in 
Fui.n/&. 


Corrected 
information 


D>tad:  August  22, 1995. 
T.  femny  Guiin, 
Acting  General  Counsel. 
[FR  Doc  9S-21215  FUed  8-25-95;  8:45  am] 
MJJNQ  COM  MM-TMi 


DEPARTMENT  OF  COMMERCE 

National  Insthuta  of  Standarda  and 
Technology 

Computar  Syalwn  Security  and  Privacy 
Advlaory  Board;  Meeting. 

AQBICV:  National  Institute  of  Standards 
and  Technology,  Commerce. 
AClfcwl:  Notice  of  open  meeting. 


•WMIARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday.  September 
13,  and  Thursday,  September  14. 1995. 
from  9:00  a.m.  to  5:00  p.m.  The 
Advisory  Board  was  established  by  the 
Computer  Security  Act  of  1987  (P.L. 
100-235)  to  advise  the  Secretary  of 
Commerce  and  Director  of  NIST  on 
security  and  privacy  issues  pertaining  to 
Federal  computer  systems.  All  sessions 
will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
September  13  and  14, 1995.  from  9:00 
a.m.  to  5:00  p.m.. 


ADDRESSES:  The  meeting  will  take  place 
at  Wang  Federal,  hic.  7900  Westpark 
Drive.  McLean.  VA  22102. 
AQENOA: 

— Welcome  and  Update 
—Overview  of  Meeting 
—Creation  of  NISTs  Information 
Technology  Laboratory,  new  key 
escrow  developments,  and  legislative 
update 
—Computer  Security  Lesson  Learned 
— Status  of  Teleconunuting 
—GITS  Seciuity  Status 
—OMB  Appendix  m.  Resolution  of 

Comments/Current  Status 
—Security  PoHcy  Board  Update 
—Bankers  Trust  Proposed  Key  Escrow 

Approach 
—Issue  Update  on  OTA  Report 
—Public  Participation 
-^•ending  Board  Business 
—Close. 

POBUCE  PAimciPATlON:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contort  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  stetements  are  invited 
and  may  be  submitted  to  the  Board  at 
the  time.  Written  statements  should  be 
direrted  to  the  Computer  Systems 
Laboratory.  Building  225.  Room  B154. 
National  Institute  of  Standards  and 
Technology.  Gaithersbuig.  MD  20899.  It 
would  be  appreciated  if  fifteen  copies  of 
written  material  could  be  submitted  for 
distiibution  to  the  Board  by  September 
8, 1995.  Approximately  20  seato  wiD  be 
available  for  the  public  and  media. 
FOR  FURTHER  MF0RMATK3N  COHTACT: 
Mr.  Edward  Roback.  Board  Secretariat. 
Computer  Systems  Laboratory.  National 
Institute  of  Standards  and  Technology, 
Building  225,  Room  B154,  Gaithersburg. 
MD  20899,  telephone:  (301)  975-3240. 

Dated:  August  22, 1995. 
Sa»MlKraa0-. 
Associate  Director. 

[FR  Doc.  95-21254  FUed  8-25-95;  8:45  am] 
BUXMQ  COOC  S810-CN-H 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adiustins 
limits.  ^ 


EFFECTIVE  DATE:  August  30,  19S5. 
FOR  RJRTHER  INFORMATKM  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quoto 
status  of  these  limite.  refer  to  the  Quota 
Statiis  Reporto  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI^MENTARY  MFORMATION: 

Audurity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously. 
for  swing,  special  shift,  carryforward 
and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994).  Also 
see  60  FR  17328,  pubUshed  on  April  5. 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  acticms  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Art  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Qothing,  but 
are  designed  to  assist  only  in  the 
implemraitation  of  certain  of  their 
{HTnrisions. 
KitaD.H«]ras. 

Chairman.  Committee  for  the  bnpletnentation 
of  Textile  Agreements. 

CommittM  for  dw  Implamentation  of  Textile 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umita  for  Certain 
Cotton,  Wool  and  Man-Made  FIImt 
Textile  Products  Produced  of 
Manufactured  in  Korea 

August  22. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreementa 

(OTA). 


August  22, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasuiy.  Washington.  DC 
20229.  * 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  dlrectivB 
issued  to  you  on  March  30, 1995,  by  the 
Oiainnan.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blond  and  other 
v^etaUe  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  )anuary  1. 1995  and  extends 
through  December  31, 1995. 

EfBsctlve  on  August  30. 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Federal  Register  /  Vol.  60,  No.  166  /  Monday,  August  28,  1995  /  Notices 


44479 


Category 


Group  I 
200-223. 
224-V2. 

224-03. 
225-229, 
300-326, 
360-363, 
369-0*, 
400-414, 
464-469, 
600-629, 
665-669 
and  670- 
05,  as  a 
group. 
Sublevels  within 

Group  I 

200 


A(fiusted  twetve-nx)ath 
lifnit' 


416,163,937 
square  meters 
equivalent. 


201 


Group  II 

237,  239, 
330-359, 
431-459 
and  630- 
659,  as  a 
group. 
Sublevels  within 

Group  II 

336 

338/339 

342/642 

435 


477,946  kilo- 
grams. 

1,734,113  kilo- 
grams. 

556,996,119 
square  meters 
equivalent. 


58,327  dozen. 
1,209,665  dozen. 
223,895  dozen. 
36,344  dozen. 


1  Ttie  Umits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31.  1994.  ,_^^        _^ 

2  Category  224-V:  only  HTS  numbers 
5801.21.0000.  5801 .23.0000.  5801.24.0000. 
5801.25.0010,  5801.25.0020,  5801.26.0010, 
580126.0020,  5801.31.0000.  5801.33.0000. 
5801.34.0000,  5801.35.0010,  5801.35.0020, 
5801.36.0010  and  5801.36.0020. 

3  Category  224-0:  aH  remaining  HTS  num- 
bers in  Category  224. 

♦Category  369-0:  all  HTS  nufT*ers  except 
4202.12!4000.  4202.12.8020.  4202.12.8060. 
4202.92.1500.  4202-92.3015.  4202.92.6090 
(Category  369-L)  and  5601.21.0090. 

6  Category  670-O:  all  HTS  numbers  except 
4202.12S)30,  4202.12.8070.  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

The  Committee  for  the  Implementotion  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 
Sincerely, 
Rita  D.Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.95-21239  Filed  8-25-95;  8:45  am] 
MJJNQ  C006  WIO-On-F 


Adiustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Singapore 

August  22. 1995. 

agency:  Ck)iimiittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 

EFFECTIVE  DATE:  August  30, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authorily:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  reduced  for  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17335,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  22, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Conmiissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30. 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
cf  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 


manufectured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  lanuary  1. 1995  and  extends  through 
December  31, 1995. 

Effective  on  August  30, 1995,  you  are 
directed  to  reduce  the  limit  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  tweive-monlh 
Hmit' 

338^39 

1,092.151  dozen  of 
wt*!h  not  more  than 
674.842  dozen  shall 
be  in  Category  338 
and  not  more  than 
750,340  dozen  shaN 
be  in  Category  339. 

1  The  Hmit  has  not  been  adjusted  to  aocount 
lor  any  imports  exported  after  December  31. 
1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rite  D.  Hayes, 

diainnan.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-21238  Filed  8-25-95;  8:45  am] 

Muato  oooE  asio-on-F 


DEPARTMENT  OF  EDUCATION 

Preeldenf  B  Advleory  Commieeion  on 
Educational  Excellence  for  Hiepanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 
ACTION:  Notice  of  meeting.  


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  This  notice 
also  describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIMES:  September  29  and  30, 
1995,  8:30  a.m.-5:30  p.m. 
ADDRESS:  Treasury  Department,  1500 
Pennsylvania  Avenue,  NW.  Washington. 
DC  20220;  entrance  at  15th  and  F  Streets 
to  Cash  Room,  2nd  floor. 
FOR  FURTHER  INFORMATKDN  CX)NTACT: 
Marsha  Harper  or  Sal  Lopez,  Special 
Assistant.  White  House  Initiative  on 
Educational  Excellence  for  Hispaiiic 
Americans,  Department  of  Education, 
600  Independence  Avenue,  SW.,  Room 
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2115.  Washington.  DC,  20202-3601. 
Telephone:  (202)  401-1411. 
SUPPLEMBMTAnV  INFOnMATION:  The 
President's  Advisory  Commission  m 
Educational  Excellence  for  Hispanic 
Americans  was  established  under 
Executive  Order  12900  on  February  22. 
1994.  The  Commission  was  established 
to  advise  on  Hispanic  achievements  of 
the  National  Goals,  as  well  as  other 
educational  accomplishments.  This 
meeting  of  the  Commission  is  open  to 
the  public;  however  advanced  security 
clearance  is  required.  Please  call  (202) 
622-1500  no  later  than  September  27. 
1995  at  5  p.m>  to  provide  date  of  birth 
and  social  security  number. 
Identification  will  be  required  at  the 
door.  The  Agenda  includes: 

September  29  and  30. 1995.  8:30  a.m.  to 
5:30  p.m. 

Review  of  FY  1994-95  Commission 
meetings,  hearings,  and  activities;  federal 
inventory;  update  on  annual  report  process; 
discussion  of  Commission  and  White  House 
Initiative  activities  for  1996. 

Records  are  kept  of  all  Ccmmiission 
proceedings,  and  are  available  fijr  public 
inspection  at  the  White  House  Initiative  On 
Educational  Excellence  For  Hispanic 
Education  at  600  Indepoidence  Avenue. 
SW.,  Room  2115,  Washington.  DC  20202- 
3601  from  the  houn  of  9  ajn.  to  5  p.m. 

Dated:  August  22, 1995. 
G.  Mario  Monno. 

Assistant  Secretary.  Office  of 
Intergovernmental  and  Interagency  Af^iin. 
[PR  Doc.  95-21237  FiM  8-25-95;  8:45  am] 
■UMQCOOK. 


NMkmal  Educational  Raaamih  Policy 
and  Priorttiaa  Boafd;  MaMng 

AQENCY:  National  Educational  Research 
Policy  and  Priorities  Board.  Education. 
ACTWN:  Teleconference. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Committee  on  Research 
Priorities,  Educational  Research  Policy 
and  Priorities  Board.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportimity  to  attend. 

DATE  AND  HiE:  September  12. 1995.  2 
p.m.  to  3:30  p.m. 

AOOflcaS:  555  New  Jersey  Avenue.  NW. 
Room  510,  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Chnstensen.  Designated  Federal 
OfBdal,  National  Educational  Research 
Policy  and  Priorities  Board.  555  New 
Jersey  Avenue,  NW.  Washington.  DC 
20208-7564.  Telephone:  (202)  219- 
2065;  Fax:  (202)  219-1528. 


SUPPLEMENTARY  WFORMATKm:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
section  921  of  the  Educational  Research, 
Development,  Dissemination,  and 
hnprovement  Act  of  1994  (the  Act).  The 
Board  works  collectively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 

consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office. 

The  Act  directs  that  the  Assistant 
Secretary  work  collaboratively  with  the 
Board  to  develop  a  research  priorities 
plan  which  shall  recommend  prioriUes 
for  the  investment  of  resources  for  the 
OfBce  of  Educational  Research  and 
hnprovement.  The  Board  has  designated 
the  Committee  to  work  on  its  behalf  in 
these  matters  in  the  interim  between  full 
meetings  of  the  Board.  The  meeting  of 
the  Committee  on  Research  Priorities  is 
open  to  the  public.  The  agenda  for  the 
meeting  includes  a  review  and 
discussion  of  a  draft  of  the  1st  report  on 
research  priorities. 

A  final  agenda  will  be  available  from 
the  Board's  office  on  September  5. 1995 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  555  New  Jersey 
Avenue.  NW,  Washington,  DC  20208- 
7564. 


Dated:  August  22. 1995. 
Sharon  P.  KaUiigon, 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement 
[PR  Doc.  95-21222  Filed  8-25-95;  8:45  am] 
BIUMQ  COOC  40efr41-«i 


RacognKion  of  Accradtting  Aganclaa 

AQBICY:  Department  of  Education. 
ACTION:  Request  for  comments  on 
agencies  appealing  previous 
recommendations  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity. 

DATES:  Commentors  should  submit  their 
written  comments  by  September  27. 
1995  to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein.  Director. 
Accreditation  and  State  Liaison 
Division.  U.S.  Department  of  Education. 
600  hidependence  Avenue.  S.W..  Room 
3915  ROB-3,  Washington,  DC  20202- 
5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 


\ 


nT)D)  may  call  the  Federal  toformation 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m..  Eastern  time. 
Monday  through  Friday. 
MBMISSION  OF  TH«D^»ARTY  COMMENTS: 
The  Secretary  of  Education  is  required 
by  law  to  publish  a  list  of  accrediting 
agencies  that  he  determines  to  be 
reliable  authorities  regarding  the  quality 
of  education  or  training  offered  by 
institutions  or  programs  they  accredit. 
The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  on  specific  accrediting 
agencies  that  seek  to  be  recognized  by 
the  Secretary. 

The  agencies  listed  in  this  notice  have 
previously  been  reviewed  by  the 
Advisory  Committee  and  have  appealed 
the  Advisory  Committee's 
recommendations  concerning  their 
recognition  status,  as  provided  for  in  34 
OTl  602.13  of  the  regulations  governing 
the  recognition  of  accrediting  agencies. 
The  Secretary  has  reviewed  eadi 
agency's  appeal  and  has  decided  to 
remand  the  three  cases  to  the  Advisory 
Committee  for  review.  The  Advisory 
Committee  will  consider  these  cases  at 
its  NovMnber  28-30. 1995  meeting. 

The  purpose  of  this  notice  is  to  mvite 
interested  third  parties  to  present 
written  comments  on  the  three  agencies 
whose  appeals  will  be  reviewed  by  the 
Advisory  Committee.  In  order  for 
Department  staff  to  give  fuU 
consideration  to  the  comments  received, 
the  comments  must  arrive  at  the  address 
listed  above  not  later  than  September 
27, 1995.  Comments  must  relate  to  those 
of  the  Secretary's  Criteria  for  the 
Recognition  of  Accrediting  Agencies 
that  were  identified  by  the  Advisory 
Committee  as  the  bases  for  the 
Committee's  original  recommendations, 
as  cited  below.  All  written  comments 
received  by  the  Department  in  response 
to  this  notice  will  be  considered  by  both 
the  Advisory  Committee  and  the 
Secretary. 

A  subsequent  Fedenl  Register  notice 
will  announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  these  and  other 
^encies  being  reviewed  at  that  meeting. 
That  notice,  however,  does  not 
constitute  another  call  for  written 
comment.  This  notice  is  the  only  call  for 
written  comment  <m  the  three  agencies 
appealing  previous  recommendations  of 
the  Advisory  Committee. 

Appeal  of  a  Recommendation  To 
Withdraw  Recognition 

The  agencies  listed  below  were 
recommended  for  withdrawal  of 
recognition  by  the  Advisory  Committee 
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at  its  June  1994  meeting  because,  in  the 
opinion  of  the  Advisory  Committee, 
they  did  not  meet  the  requirement 
contained  in  section  496(m)  of  the 
Hi^er  Education  Act  (HEA)  of  1965,  as 
amended,  and  34  CFR  602.1(b)  of  the 
Secretary's  Criteria  for  Recognition. 
Under  34  CFR  602.1(b).  "the  Secretary 
only  grants  recognition  to  those 
accrediting  agencies  that  accredit  (i) 
institutions  of  higher  education, 
provided  that  acoreditation  by  the 
agency  is  a  required  element  in  enabling 
those  institutions  to  establish  eligibility 
to  participate  in  HEA  programs;  or  (ii) 
institutions  of  higher  education  or 
higher  education  programs,  provided 
that  accreditation  by  the  agency  is  a 
required  element  in  enabling  those 
institutions  or  programs  to  establish 
eligibility  to  participate  in  other 
programs  administered  by  the 
Department  or  by  other  Federal 
agencies." 

1.  American  Library  Association. 
Committee  on  Accreditation. 

2.  Association  of  Collegiate  Business 
Schools  and  Programs. 

Appeal  of  a  Recranmendation  To  Deny 
an  Agmcy's  Requested  Expansion  of 
Scope 

For  the  agency  listed  below,  the 
Advisory  Committee  recommended 
granting  continued  recognition  for  the 
aocreditaticHi  and  preacaeditation  of 
non-degree  granting  vocational 
education  ir^tutions.  It  also 
recommended  granting  the  agency's 
request  for  an  expansion  of  geographical 
scope  of  recognition  from  regional  to 
national.  The  Advisory  Committee, 
however,  recommended  not  granting  the 
agency's  requested  expansion  of  scope 
to  include  prebaccalaurate  degree- 
granting  institutions  that  awarded  an 
applied  associate's  degree.  In  the 
Committee's  view,  the  agency  did  not 
have  the  requisite  experience  to  accredit 
such  institutions,  as  required  by  34  CFR 
602.22,  nor  did  it  have  an  appropriate 
emphasis  on  the  "academic"  component 
of  a  prebaccalaurate  degree,  as  required 
by  34  CFR  602.24(b)(l)(iii).  The  agency 
appealed  the  latter  recommendation  of 
the  Advisory  Committee. 

1.  Council  on  Occupational  Education 
(formerly  the  Commission  on 
Occupational  Education  Institutions  of 
the  Southern  Association  of  Colleges 
and  Schools) 

PnUic  Inspection  of  Petitions  and 
Third-Party  Comments 

All  third-party  comments  received  in 
response  to  this  call  for  comment,  as 
well  as  the  three  agencies'  original 
petitions  and  supporting 
documentation,  the  Department  staff 


analyses  of  those  [>etitions.  and  the 

agencies'  appeals  materials,  will  be 

available  for  pubUc  inspection  at  the 

U.S.  Department  of  Education.  ROB-3, 

Room  3915,  7th  and  D  Streets.  SW.. 

Washington,  DC  20202-5244.  telephone 

(202)  708-7417  between  the  hours  of 

8:00  ajn.  and  4:30  p.m..  Monday 

through  Friday. 

David  A.  Umganecker. 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  95-21241  Filed  8-25-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offlca  of  Energy  Efficiency  and 
Renewable  Energy 

[Caas  No.  F-0781 

Energy  Conaervatton  Program  for 
Conaumer  Products:  Granting  of  the 
Application  for  Interim  Wahrer  and 
Publlahing  of  the  Petition  for  Waiver  of 
the  Depai^nent  of  Energy  Furnace 
Test  Procedurea  From  York 
Intemational 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 


SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
York  Intemational  (York)  from  the 
existing  Department  of  Energy  (the 
Department)  test  procedure  regarding 
blower  time  delay  for  the  company's 
P2UR  and  PBLU  lines  of  condensing 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  York.  York's 
Petition  for  Waiver  requests  the 
Department  to  grant  relief  from  its 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Yoik 
seeks  to  test  using  a  blower  delay  time 
of  30  seconds  for  its  P2UR,  and  PBLU 
lines  of  condensing  furnaces  instead  of 
the  specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 
DATES:  The  Department  will  accept 
comments,  data,  and  information  not 
later  than  September  27, 1995. 
ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy.  Case 
No.  F-078,  Mail  Stop  EE-43,  Room  IJ- 
108,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-7574. 


FOR  FURTHER  INFORMATION  CONTACT. 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
9138 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202) 
586-9507 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles]  was  established  pursuant 
to  the  Energy  Policy  and  Conserv^on 
Act  (EPCA).  Public  Uw  94-163.  89  SUt. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPAct).  Public  Law 
102-486, 106  Stat.  2776.  which  requires 
the  Department  to  prescribe 
standardized  test  procediues  to  measure 
the  energy  consiunption  of  certain 
consumer  products,  including  furnaces. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procediues  by  adding  10 
CFR  430.27  on  September  26, 1980. 
creating  the  waiver  process.  45  FR 
64108.  Thereafter,  the  Department 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  the 
Department  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26. 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procediues  may  evaluate 
the  basic  model  in  a  manner  so 
imrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
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inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
p«iding  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  xmtil 
the  Department  issues  its  determination 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary 
On  June  26, 1995,  York  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  York's 
Application  seeks  an  Interim  Waiver 
from  the  Department's  test  provisions 
that  require  a  1.5-minute  time  delay 
between  the  ignition  of  the  burner  and 
starting  of  the  circulating  air  blower. 
Instead,  York  requests  the  allowance  to 
test  using  a  30-second  blower  time  delay 
when  testing  its  P2UR.  and  PBLU  lines 
of  condensing  furnaces.  York  states  that 
the  30-aecond  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  overall  furnace  AFUE 
of  approximately  1.5  percent  points 
improvement.  Since  the  Department's 
current  test  procedures  do  not  address 
this  variable  blower  time  delay,  York 
asks  that  the  Interim  Waiver  be  granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amend  the  furnace  test  procediu«, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  the  Department  to  Coleman 
Company,  50  FR  2710,  January  18. 1985; 
Magic  Chef  Company,  50  FR  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company,  53  FR  48574,  December  1, 
1988,  56  FR  2920.  January  25, 1991.  57 
PR  10166,  March  24, 1992,  57  FR  34560, 
August  5. 1992;  59  FR  30577.  June  14. 
1994.  and  59  FR  55470.  November  7. 
1994;  Trane  Company.  54  FR  19226. 
May  4. 1989.  56  FR  6021.  February  14 
1991,  57  FR  10167.  March  24. 1992.  57 
FR  22222.  May  27. 1992.  and  58  FR 
68138,  December  23, 1993;  Lennox 
Industries.  55  FR  50224,  December  5. 
1990,  57  FR  49700,  November  3. 1992, 
58  FR  68136,  December  23, 1993.  and  58 
FR  68137,  December  23, 1993;  Inter-aty 
Products  Corporation.  55  FR  51487. 


December  14, 1990,  and  56  FR  63945, 
December  6. 1991;  DMO  Industries,  56 
FR  4622,  February  5, 1991,  and  59  FR 
30579,  June  14, 1994;  Heil<^iaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018, 
February  14, 1991,  57  FR  38830.  August 
27, 1992.  58  FR  68131.  December  23 
1993.  58  FR  68133.  December  23. 1993 
and  59  FR  14394,  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958, 
June  18, 1991.  56  FR  63940,  December 
6, 1991,  57  FR  23392,  June  3, 1992,  and 
58  FR  68130,  December  23, 1993; 
Snyder  General  Corporation,  56  FR 
54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713,  October  15, 1991,  57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March 
17, 1994;  The  Ducane  Company  Inc.,  56 
PR  63943,  December  6, 1991,  57  FR 
10163.  March  24, 1992.  and  58  FR 
68134.  December  23, 1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24 
1992,  57  FR  10161,  March  24, 1992,  57 
FR  39193,  August  28, 1992,  57  FR 
54230.  November  17. 1992.  and  59  FR 
30575.  June  14. 1994;  Thermo  Products. 
Inc..  57  FR  903.  January  9. 1992; 
Consolidated  Industries  Corporation.  57 
FR  22220,  May  27, 1992;  Evcon 
Industries,  Inc.,  57  FR  47847,  October 
20, 1992,  and  59  FR  46968,  September 
13. 1994;  Bard  Manufacturing  Company 
57  FR  53733.  November  12,  1992,  and 
59  FR  30578,  June  14,  1994;  and  York 
International  Corporation,  59  FR  46969, 
September  13, 1994.  and  60  FR  100, 
January  3. 1995.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  the 
Department  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Therefore,  based  on  the  above,  the 
Department  is  granting  York  an  Interim 
Waiver  for  its  P2UR  and  PBLU  lines  of 
condensing  furnaces.  Pursuant  to 
paragraph  (e)  of  Section  430.27  of  the 
Code  of  Federal  Regiilations  Part  430. 
the  following  letter  granting  the 
Application  for  Interim  Waiver  to  York 
was  issued. 


Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27.  the  Department  is  hereby 
publishing  the  "Petition  for  Waiver"  in 
its  entirety.  The  petition  contains  no 
confidential  information.  The 
Department  solicits  comments,  data, 
and  information  respecting  the  petition. 


Issued  in  Washington,  DC.  August  20. 

CliristiiMA.Erviii, 

^istant  Secretaiy.  Energy  Efficiency  and 
Renewable  Energy. 

DBpartment  of  Energjr 

August  21, 1995. 

Mr.  Michael  B.  Eberlein,  P.E., 

Engineering  Managei^Fumace  Products. 
Unitary  Products  Group,  YoHc 
International,  P.O.  Box  4022,  E]yria  OH 
44036. 

Dear  Mr.  Eberlein:  This  is  In  response  to 
your  June  26. 1995.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (the  Department)  test 
procedure  regarding  blower  time  delay  for 
York  International  (York)  P2UR  and  PBLU 
lines  of  condensing  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
the  Department  to  Coleman  Ck)mpany  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company.  50  FR  41553.  October  11. 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  56  FR  2920 
January  25. 1991.  57  FR  10166,  March  24 
1992.  57  FR  34560.  August  5. 1992.  59  FR 
30577,  June  14, 1994.  and  59  FR  55470, 
November  7, 1994;  Trane  Company,  54  FR 
19226,  May  4, 1989.  56  FR  6021,  February  14 
1991,  57  FR  10167,  March  24,  1992,  57  FR      ' 
22222.  May  27, 1992,  and  58  FR  68138, 
December  23, 1993;  Lennox  Industries,  55  FR 
50224,  December  5, 1990.  57  FR  49700, 
November  3, 1992,  58  FR  68136.  December 
23, 1993,  and  58  FR  68137,  December  23, 
1993;  Inter-City  Products  Corporation,  55  FR 
51487,  December  14, 1990.  and  56  FR  63945 
December  6, 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991,  and  59  FR  30579 
June  14, 1994:  Heil-Quaker  Corporation,  56 
FR  6019,  February  14, 1991;  Carrier 
Corporation,  56  FR  6018,  February  14, 1991 
57  FR  38830,  August  27, 1992,  58  FR  68131 ' 
December  23, 1993,  58  FR  68133.  December 
23,  1993  and  59  FR  14394.  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 
18, 1991.  56  FR  63940.  December  6,  1991,  57 
FR  23392.  June  3, 1992.  and  58  FR  68130. 
December  23. 1993;  Snyder  General 
Corporation,  56  FR  54960,  September  9. 
1991;  Goodman  Manufacturing  Corporation, 

56  FR  51713,  October  15.  1991,  57  FR  27970 
June  23, 1992  and  59  FR  12586,  March  17. 
1994;  The  Ducane  Company  Inc.,  56  FR 
63943,  December  6, 1991,  57  FR  10163. 
March  24, 1992.  and  58  FR  68134,  December 
23, 1993;  Armstrong  Air  Conditioning,  Inc., 

57  FR  899,  January  9, 1992,  57  FR  10160, 
March  24, 1992,  57  FR  10161,  March  24 
1992.  57  FR  39193.  August  28, 1992.  57  FR 
54230.  November  17, 1992,  and  59  FR  30575. 
June  14, 1994;  Thermo  Products,  Inc..  57  FR 
903.  January  9, 1992;  Consolidated  Industries 
Corporation,  57  FR  22220.  May  27, 1992; 
Evcon  Industries,  Inc.,  57  FR  47847,  October 
20, 1992,  and  59  FR  46968,  September  13. 
1994;  Bard  Manufacturing  Company,  57  FR 
53733,  November  12, 1992,  and  59  FR  30578, 
June  14, 1994;  and  York  International 
Corporation,  59  FR  46969,  September  13, 
1994,  and  60  FR  100.  January  3, 1995.  Thus, 
it  appears  likely  that  the  Petition  for  Waiver 
will  be  granted  for  blower  time  delay. 
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YoA't  Application  fat  Interim  Waiver  does 
not  provide  sufficient  information  to  evaluate 
what,  if  any,  economic  impact  or  competitive 
disadvantage  York  will  likely  experience 
absent  a  favorable  determination  on  its 
application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  the 
Department  having  granted  a  waiver  for  a 
similar  product  design,  it  is  in  the  public 
intanst  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Thenfore,  York's  Application  for  an 
Interim  Waiver  from  the  Department  test 
pnxaduiB  for  its  P2UR  and  PBLU  lines  of 
condensing  frunaces  regarding  blower  time 
delay  is  granted. 

York  shall  be  permitted  to  test  its  P2UR. 
and  PBLU  lines  of  condensing  furnaces  on 
the  basis  of  the  test  procedures  specified  in 
10  CFR  Part  430.  Subpart  B.  Appendix  N. 
with  the  modification  set  forth  below: 

(I)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82.  with  the 
exception  of  Sections  9.2.2, 9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  alter 
the  main  bumeris)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
bn  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  delay  time  results  iiJ  the 
activation  of  a  temperature  safaty  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  lime 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  tem[>erature8.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
In  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft 

Tills  Interim  Waiver  is  based  upon  the 
presmned  validity  of  statements  and  aU 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  efect 
for  a  period  of  180  days,  or  until  the 
Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be  extended 


for  an  additional  180-day  period,  if 
necessary. 

Sincerely. 
Christine  A  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Benewable  Energy. 


Yoik  Central  EBviromnaiital  Systems;  Yock 
Intemetional 


Jime  26. 1995. 

Assistant  Secretary.  Conservation  ft 

Renewable  Energy 
United  States  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585. 
Subject:  Petition  Cor  Waiver  and 
Application  for  Interim  Waiver. 

Gentiemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
as  amended  14  November  1986.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Furnaces  foimd  in  Appendix  N  of  Subpart  B 
to  Part  430,  specifically  the  section  raquiring 
a  1.5  minute  delay  between  burner  Ignition 
and  start-up  of  the  circulating  air  blower. 

York  International  requests  a  waiver  from 
the  specified  1.5  minute  delay,  and  seeks 
authorization  in  its  furnace  efficiency  test 
procedures  and  calculations  to  utihze  a  fixed 
timing  control  that  will  energize  the 
circulating  air  blower  30  seconds  after  the  gas 
valve  opens.  A  control  of  this  type  with  a 
fixed  30  second  blower  on-time  will  be 
utilized  in  our  P2UR  an  PBLU  lines  of 
condensing  furnaces. 

The  current  test  procedure  does  not  credit 
Yoik  for  additional  energy  savings  that  occur 
when  a  shorter  blower  on-time  is  utilized. 
Test  data  for  these  furnaces  with  a  30  second 
delay  Indicate  that  the  overall  furnace  AFUE 
will  increase  approximately  1.5  percentage 
points  compared  to  the  same  ftunace  when 
tested  with  the  l.S  minute  delay.  Copies  of 
the  confidential  test  data  confirming  these 
energy  savings  will  be  forwarded  to  you  upon 
request 

Ycffk  International  is  confident  that  this 
waiver  will  be  granted,  as  similar  waiven 
have  been  granted  in  the  past  to  Coleman 
Company,  Magic  Chef  Company,  Rheem 
Manufacturing,  the  Trane  Company,  Carrier 
Corporation,  Lennox  Industries,  Amana 
Refrigeration.  Goodman  Manufacturing 
Company  and  others. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
PeUticm  for  Waiver  and  Application  for 
Interim  Wavier. 
Sincerely, 
Michael  B.  Eberiein.  P.E. 
Engineering  Managpr— Furnace  Products^ 
Unitary  Products  Group. 
[FR  Doc.  95-21284  Filed  8-25-95;  8:45  am] 
BIUMQ  COOE  •460-01-r-M 


Fadarai  Energy  Regulatory 
Commlaaion 

[DockM  Na  EQ86-77-000.  at  aL] 

Cortaa  Operating  Company,  S.A.  da 
C.V..  at  al.;  Electric  Rata  and  Corporate 
Regulation  Hllnga 

August  21, 1995. 

Take  notice  that  the  following  filings 
have  been  made  vnth  the  Commission: 


1.  CorlM  Operating  Qmipaiiy,  SA.  de 

av. 

[Docket  No.  BG95-77-0001 

Take  notice  that  on  Axigust  11, 1995, 
Cortes  Operating  Company,  S.A.  de  C.V. 
("Cortes")  (do  Lynn  N.  Hargis, 
Chadboume  &  Parke,  1101  Vermont 
Avenue,  N.W..  Suite  1000.  Washington. 
D.C.  20005),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commissiaa's 
Regulations. 

Cortes  is  a  Honduras  company  formed 
to  operate  an  electric  generating  facility 
located  In  Puerto  Cortes.  Honduras. 

Ck>mment  date:  September  11, 1995, 
in  accordance  vdth  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  vrill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Electricidad  de  Cortes  S  de  R.L.  de 
CV. 

[Docket  No.  EG95-7&-000J 

Take  notice  that  on  August  11, 1995. 
Electricidad  de  Cortes,  S.  de  R.L.  de  CV. 
(ELCOSA)  (do  Lynn  N.  Hargis. 
Chadboume  k  Parice.  1101  Vermont 
Avenue.  N.W.,  Suite  1000.  Washington, 
D.C.  20005).  filed  with  the  Federal 
Eneigy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  piusuant  to 
Part  365  of  the  Commission's 
Regulations. 

ELCOSA  is  a  Hondiuas  company 
formed  to  operate  an  electric  generating 
facility  located  in  Puerto  Cortes. 
Hondiuas. 

Comment  date:  September  11, 1995. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

3.  Tenaska  Power  Services  Company 

[Docket  No.  ER94-389-004) 

Take  notice  that  on  August  10. 1995. 
Tenaska  Power  Services  Company  filed 
certain  information  as  required  by  the 
Commission's  May  26, 1994,  order  in 
Docket  No.  ER94-389-000.  Copies  of 
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the  Tenaaka  Power's  infoimatianal  filing 
are  on  file  with  the  Commission  and  ara 
available  for  piiblic  inspection. 

4.  Qectrade  CoqMiratkHi 

(Docket  Na  ER94-1478-004) 

Take  notice  that  on  July  25, 1995. 
Electrade  Corporation  filed  certain 
information  as  required  by  the 
CommissioD's  October  12, 1994,  order 
in  Docket  No.  ER94-14  78-000.  Copies 
of  the  Electrade  Corporation's 
inftmnational  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblic 
inspection. 

5.  Maine  Public  Service  Compaay 

(Docket  Na  ER9S-1414-O00) 
Take  notice  that  on  July  25. 1995, 

Maine  Public  Service  Company 

tendered  for  filing  an  amendment  in  the 

above-refersnoed  docket. 
Comment  date-.  September  5. 1995.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Cmieolidated  Edisoo  GampanTof 
NewYorlcInc 

[Docket  Na  ER95-1 521-000] 

Take  notice  that  on  August  10. 1995. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  an  Agreement  between  Con 
Edison  and  Williams  Power  Trading 
Company  for  the  sale  and  purchase  of 
energy  and  capacity. 

Comment  date-.  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  eod  of  this  notice. 

7.  Consolidated  Edison  Companv  of 
New  York.  Inc. 


(Docket  No.  ER9S-1522-O001 

Take  notice  that  on  August  10, 1995. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  Agreement  between  Con 
Edison  and  Central  Maine  Power 
Company  for  the  sale  of  energy  and 
capacity.  , 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No.  ER9S-1 523-000] 

Take  notice  that  on  August  10, 1995, 
Consolidated  Edison  Ccnnpany  of  New 
York,  lac  (Coo  Edison)  tendered  for 
filing  an  Agreement  between  Con 
Edison  and  Commonwealth  Electric 
Company  for  the  sale  of  energy  and 
capacity. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Noithem  Indiana  Public  Service 
Campmnj 

(Docket  Na  BR9S-1 524-000] 

Take  notice  that  on  August  10. 1995, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
Interchange  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  InterCoast  Power 
Marketing  Company. 

The  Interchange  Agreement  allows  for 
General  Purpose  transactions  and 
Negotiated  Capacity  transactions. 
General  Purpose  transactions  are 
economy  based  energy  transactions 
Mdiich  may  be  made  available  from  the 
supplying  party's  resources  from  time  to 
time.  Negotiated  Capacity  transactions 
provide  capacity  and  energy  to  the 
buyer,  customized  to  the  specific  needs 
at  the  time  of  the  reservation. 

Copies  of  this  filing  have  been  sent  to 
InteiCoast  Power  Marketing  Company 
and  to  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  September  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Madison  Gas  and  Electric  Coopany 

(Docket  No.  BR9&-1S25-000] 

Take  notice  that  on  August  11. 1995. 
Madison  Gas  and  Electric  Company 
(MGE).  tendered  for  filing  a  service 
agreement  with  National  Gas  &  Electric 
L.P.  under  MGE's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
from  the  filing  date. 

Comment  date:  September  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER95-1 526-000] 

Take  notice  that  on  August  11. 1995, 
Delmarva  Power  &  Light  Company 
(Dehnarva),  tendered  for  filing  as  an 
initial  rate  under  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Regulations  issued  thereunder,  a 
supplemental  Agreement  between 
Delmarva  and  LGAE  Power  Marketing 
(LPM)  dated  July  31. 1995. 

Dehnarva  states  that  the  Agreement 
set  forth  the  terms  and  conditions  for 
the  sale  or  purchase  of  short-term 
eneigy  which  it  expects  to  be  available 
fiom  time  to  time  and  which  will  be 
economically  advantageotis  to  both 
Dehnarva  and  LPM.  Dehnarva  requests 
that  the  Commission  waive  its  standard 
notice  period  and  allow  this  Agreement 
to  become  effective  on  Jime  23. 1995. 
Dehnarva  states  that  a  copy  of  this 

filing  has  been  sent  to  LPM  and  will  be 
fiunished  to  the  Dela%vare  Public 
Service  Conunission.  the  Maryland 


Public  Service  Commission,  and  the 
Virginia  State  Corporation  Commission. 
Comment  date:  September  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Montanp  Electric  CoiBpany 

(Docket  Na  ER95-1527-000] 

Take  notice  that  on  August  11. 1995, 
Montaup  Electric  Company  (Montaup) 
filed:  (1)  executed  service  agreements  to 
furnish,  and  Central  Maine  Power 
Company  (CMP)  and  CMEX  Energy,  hic 
(CMEX)  to  piuchase,  capacity  and 
energy  pursuant  to  the  terms  and 
conditicms  of  Montaup's  FERC  Electric 
Tariff,  Original  Volume  No.  HI;  and  (2) 
executed  service  agreements  for  the  sale 
of  system  capacity  and  associated 
oiergy  piusuant  to  the  terms  and 
conditions  of  Montaup's  FERC  Electric 
Tariff.  Original  Volume  No.  IV.  The 
latter  service  agreements  allow  Buyers, 
through  certificates  of  concurrence,  to 
provide  capacity  from  one  of  Buyers' 
units,  which  enables  Montaup  to  make 
a  system  sale  while  maintaining  its 
minimiim  monthly  system  capability 
required  under  the  present  NEPOOL 
Agreement. 

Montaup  and  CMP  and  CMEX 
(Buyers)  understand  that  transactions 
under  the  service  agreementa  are  purely 
voluntary  and  will  be  entered  into  only 
if  mutually  beneficial  and  agreeable. 
Montaup  requesta  a  waiver  of  the  sixty- 
day  notice  requirement  so  that  the 
service  agreements  may  become 
effective  as  of  July  12. 1995  for  the  CMP 
agreementa  and  July  27, 1995  for  the 
CMEX  agreementa. 

Comment  date:  September  5. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  CaliliBraia  Edison 
Company 

(Docket  No.  ER95-1530-000] 

Take  notice  that  on  August  11. 1995, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  letter 
agreement  dated  June  16, 1995  (Letter 
Agreemmt)  between  Edison  and  the 
City  of  Anaheim  (Anaheim)  as  an  initial 
rate  schedule. 

The  Letter  A^eement  seta  forth  the 
terms  and  conditions  by  which  Edison 
will  provide  Anaheim  with  a  right  of 
first  refusal  for  transmission  service 
between  the  midpoint  of  the  VictorviUe- 
Lugo  500  Kv  transmission  line 
(Victorville-Lugo  Midpoint)  and  Lewis 
Substation. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
psrties. 
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Conunent  date:  September  5. 1995.  in 
acccvdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Energy  Company 

[Docket  No.  ER95-1531-000) 

Take  notice  that  on  August  14, 1995, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  August  3. 
1995,  with  Citizens  Lehman  Power 
Saks  (Qtizens)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
Qti^ns  as  a  customer  under  the  Tariff. 

PECO  requesta  an  effective  date  of 
August  3, 1995.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Citizens  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  The  Dayton  Power  and  Light 
Conq>any 

(Docket  No.  ER95-1532-0001 

Take  notice  that  on  August  14, 1995, 
The  Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Power  Sales  Agreement  between 
Dayton  and  PECO  Energy  Company 
(PECO). 

Pxusuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  PECO  power 
and/or  energy  for  resale.  Dayton  and 
PECO  are  ciuiently  parties  to  a  Sales 
Agreement  for  the  sale  of  power  and 
energy  to  Dayton  from  PECO  approved 
by  the  Commission  in  Docket  No.  ER95- 
358-000. 

Comment  date:  September  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
CfHupany,  Pennsylvania  Electric 
Company 

(Docket  No.  ER95-1534-O00] 

Take  notice  that  on  August  14, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  k  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Old  Dominion  Electric 
Cooperative,  dated  August  7, 1995.  This 
Service  Agreement  specifies  that  Old 
Dominion  Electric  Cooperative  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Operating  Companies' 
Operating  Capacity  and/or  Energy  Sales 
tariff  (Salesjjiriff)  designated  as  FERC 


Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  8"  Lig^t  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  Old  Dominion  Electric 
Cooperative  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surpltis  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 
GPU  requests  a  waiver  of  the 

Commission's  notice  requiiementa  for 

good  cause  shown  and  an  effective  date 

of  Augtist  7, 1995  for  the  Service 

Agreement. 
GPU  has  served  copies  of  the  filing  on 

regulatory  agencies  in  New  Jersey  and 

Pennsylvania. 
Comment  date:  September  5, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protesta 
should  be  filed  on  or  before  the 
comment  date.  Protesta  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc  95-21262  Filed  6-25-95;  8:45  am] 
BHJJNQ  COM  «n7-ei-p 


Colorado  80944,  filed  in  Docket  No. 
CP95-677-000  a  request  pursuant  to 
Sections  157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  construct 
new  delivery  facilities  pursuant  to  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP83-2 1-000.  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

QG  proposes  to  construct  the  Alkali 
Pond  delivery  facilities  in  Sweetwater 
Coimty,  Wyoming,  for  two  end  users, 
FMC  Corporation  (FMC)  and  General 
Chemical.  QG  states  that  the  facilities 
would  consist  of  approximately  3.5 
miles  of  8-inch  pipeline  with  metering 
for  deUvery  to  FMC  and  approximately 
8.6  miles  of  6-inch  pipeline  for  metering 
extending  downstream  of  the  8-inch 
pipeline  for  deUvery  to  General 
Chemical.  It  is  stated  tha^  the  new 
facilities  have  an  estimated  cost  of 
approximately  $1.4  million. 

It  is  further  stated  that  the  proposed 
facilities  would  be  capable  of  delivering 
approximately  30  Mmcf  per  day  of 
natural  gas  to  FMC  and  approximately 
20  Mmcf  per  day  to  General  Chemical. 

Comment  date:  October  5, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


[Docket  No.  CP95-677-000,  et  at] 

Colorado  Interstate  Oas  Company,  et 
al.;  Natural  Oas  Cefttflcate  Rllnga 

August  21, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission; 

1.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP95-677-000] 

Take  notice  that  on  August  9, 1995, 
Colorado  hiterstate  Gas  Company  (QG) 
Post  Office  Box  1087,  Colorado  Springs, 


2.  Texas  Eastern  Transmission 
Corporation.  ANR  Pipeline  Company 

[Docket  No.  CP95-680-0001 

Take  notice  that  on  August  10, 1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642. 
Houston,  Texas  77251-1642  and  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  jointly,  filed  in  Docket  No. 
CP95-680-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
.  certain  firm  exchange  and 
transportation  services,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  services,  it  is  said,  were 
authorized  by  Order  issued  April  16, 
1980  in  Docket  No.  CP80-82-000  and 
perfonned  pursuant  to  Texas  Eastern's 
Rate  Schedule  X-109  and  ANR's  Rate 
Schedule  X-97. 

It  is  stated  that  the  services  were  once 
re<pjired  to  permit  the  exchange  of  gas 
between  Texas  Eastern  and  ANR  in  the 
West  Cameron  Area,  South  Marsh  Island 
Area  and  at  other  mutually  agreeable 
delivery  pointe.  It  is  further  said  that  the 
exchange  and  transportation  authority  is 
no  longer  required,  as  the  exchange 
agreementa  have  been  terminated. 
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Comment  date:  September  11, 1995, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

(Docket  No.  CP95-68S-000) 

Take  notice  that  on  August  14, 1995, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP95- 
688-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  certain  facilities  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-401-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  on  file  ivith  the 
Commission  and  open  to  public 
inspection. 

Northern  requests  permission  and 
approval  to  abandon  a  town  border 
station  and  appurtenant  facilities 
located  in  Marshall  County.  Iowa. 
Northern  states  that  it  has  been  advised 
by  lES  Utilities  that  gas  service 
downstream  of  the  town  border  station 
has  been  discontinued  and  that  the 
facility  may  be  removed.  Northern  states 
that  it  has  determined  that  no  other  use 
exists  for  the  town  border  station  and 
appiutenant  facilities. 

Comment  date:  October  5. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Bine  Lake  Gas  Storage  Company 

(Dockat  No.  CP95-69O-000] 

Take  notice  that  on  August  15, 1995, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake),  500  Renaissance  Center,  Detroit 
Michigan  48423,  filed  in  Docket  No. 
CP95-690-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  requesting  a  blanket  certificate  of 
pubUc  convenience  and  necessity  and 
permission  and  approval  to  abandon, 
authorizing  Blue  Lake  to  engage  in  any 
of  the  activities  specified  in  Subpart  F 
of  Part  157  of  the  Commission's 
Reguktions,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Blue  Lake  is  a  "natural 
gas  company"  within  the  meaning  of  the 
NGA  and  as  determined  by  the 
Commission  in  Docket  No.  CP91-2704- 
000.  Blue  Lake  asserts  that  it  has  no 
outstanding  budget-type  certificates. 
Blue  i^kestates  that  it  does  have 
currently  effective  storage  rate 
schedides,  providing  firm  storage 
service  under  Rate  Schedule  FS  and 
interruptible  storage  service  under  Rate 
Schedule  IS. 


Comment  date:  September  11. 1995, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

S.  Noithern  Natural  Gas  Company 

[Docket  No.  CP95-6g2-000] 

Take  notice  that  on  August  17, 1995, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
692-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  and  operate  a  new  delivery  point 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  requests  authcig^tion  to 
install  and  operate  a  new  3^very  point 
to  permit  delivery  of  natural  gas  to  IBS 
Utilities.  Inc.  (IBS)  for  delivery  to  the 
Mesquakie  Casino  town  border  station 
in  Tama  County.  Iowa.  Northern  sUtes 
IBS  requested  the  proposed  delivery 
point  to  accommodate  service  into  an 
area  previously  not  served  by  natural 
gas.  Northern  further  states  that  the 
estimated  quantities  to  be  delivered  to 
lES  are  800  MMBtu  on  a  peak  day  and 
225.000  MMBtu  on  an  annual  basis. 
Northern  states  that  it  would  not 
increase  IBS'  existing  firm  entitlement 
under  existing  service  agreements. 

Northern  states  that  the  estimated  cost 
to  install  the  delivery  point  is  $46,000. 
Northern  further  states  that  IBS  would 
reimburse  Northern  for  the  total 
construction  cost. 

Comment  date:  October  5, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


inch  pipeline  in  San  Patricio  County, 
Texas.  It  is  indicated  that  the  line 
currently  serves  only  one  customer.  Ms 
Eva  Whitely,  a  farm  tap  customer  of 
Entex.  and  that  Ms.  Whitely  has 
consented  to  changing  her  supply 
source  to  propane.  It  is  also  stated  that 
the  service  level  of  the  transportation 
agreement  between  Koch  Gateway  and 
Entex  will  not  be  affected  by  the 
abandonment. 

Comment  date:  October  5. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP95-e94-000) 

Take  notice  that  on  August  18, 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP95-694-000  a  request  pursuant  to 
Secticms  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon  in 
place  facilities  used  to  serve  a  farm  tap 
customer  of  Entex,  Inc.,  a  local 
distribution  company,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000,  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  abandon  in 
place  approximately  four  miles  of  four- 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  inotion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  fiuther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
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385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursiiant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiiral  Gas  Act. 
UtoD.CaaheU. 
Secretary. 

[PR  Doc.  9&-21261  Filed  8-25-95;  8:45  am] 
MUMQ  coof  tn7-oi-P 


[DookM  Not.  RP95-187-000  and  RP96-197- 
001]. 

Tranecontinentai  Qaa  Pipe  Une 
Corporation;  Notice  Reacheduling 
Infofmal  Settlement  Conference 

August  22, 1995. 

Take  notice  that  an  informal 
setUement  conference  scheduled  for 
Tuesday,  September  12, 1995,  in  this 
proceeding  is  rescheduled  for  Thursday, 
September  14, 1995.  at  10:00  a.m.,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
proceeding.  The  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street 
NE.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  statxis  pursuant  to  the 
Commission's  regulations.  See  18  CFR 

385.214. 
For  additional  information,  please 

contact  Warren  C.  Wood  at  (202)  208- 

2091  or  Donald  A.  Heydt  at  (202)  208- 

0740. 

Loto  0.  CasheU. 

Secretary. 

(PR  Doc  95-21234  Filed  8-25-95;  8:45  am] 

muMta  coot  cnr-oi-M 


action:  Notice  of  exception  to 
regulations  (40  CFR  Part  72). 

summary:  Title  IV  of  the  Clean  Air  Act 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  establish  the  Acid  Rain 
Program.  During  Phase  I  (1995-1999)  of 
the  program,  units  subject  to  sulfur 
dioxide  emissions  limitations  are 
required  to  account  for  any  emissions 
resulting  from  reduced  utilization  of  the 
units  apd  shifting  of  electric  generation 
from  the  imits  to  other  units  or 
generators.  Each  unit  is  included  in  a 
dispatch  system,  and  the  accoimting  for 
reduced  utilization  is  conducted  on  a 
dispatch-system  basis.  Under  §  72.33(b), 
a  iinit  may  submit  an  identification  of 
dispatch  system,  i.e.,  a  request  to 
establish  a  given  group  of  units  as  a 
dispatch  system.  The  regulation  requires 
the  submission  to  be  made  by  )an\iary 
30  of  the  first  year  for  which  the 
dispatch  system  is  to  be  iised  for 
reduced  utilization  accounting. 

The  Agency  hereby  gives  notice  that 
on  May  3, 1995,  Midwest  Power  System, 
Inc.  submitted  an  identification  of 
dispatch  system  to  take  effect  starting  in 
1995  and  a  request  for  an  exception  to 
the  January  30  submission  deadline.  By 
letter  dated  May  31. 1995.  the  Agency 
granted  the  request  and  accepted  the 
identification  of  dispatch  system. 'The 
May  31, 1995  letter  sets  forth  the  basis 
for  granting  the  request. 
FOR  FURT>«R  INFORMATION  CONTACT: 
Donna  Deneen,  at  (202)  233-9089.  Acid 
Rain  Division  (6204^.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460; 
Dwight  C.  Alpem,  Attorney-advisor,  at 
(202)  233-9151  (same  address);  or  the 
Acid  Rain  Hotline  at  (202)  233-9620. 

Dated:  August  17, 1995. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(PR  Doc.  95-21280  Filed  8-25-95;  8:45  am] 
BNJJNOCOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5285-2] 

Acid  Rain  Program:  Notice  of 
Exception  to  Regulationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


[FRL-S287-1] 

A  Put>lic  Meeting  on  Streemllning 
Promulgation  of  Analytical  Methoda  at 
40  CFR  Part  136  and  Workahop  on 
Trace  Metala  Analyaia 

AQENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  The  Office  of  Science  and 
Technology  within  EPA's  Office  of 
Water  is  conducting  a  public  meeting  on 
approaches  to  streamlining  the  proposal 
and  promulgation  of  analytical  methods 


at  40  CFR  Part  136  under  Section  304(h) 
of  the  Clean  Wat«r  Act:  and  the  Office 
of  Water  is  also  sponsoring  a  workshop 
to  aid  attendees  in  resolving  the 
problems  associated  with  the  sampling 
and  analysis  of  trace  metals,  including 
the  difficulty  in  precluding 
contamination. 

DATES:  EPA  will  ccHiduct  the  Trace 
Metals  Woikshop  on  Wednesday, 
September  27, 1995;  and  the  public 
meeting  on  Streamlining  will  be  held 
the  following  day  on  Thxusday, 
September  28, 1995.  Workshop 
Registration  v»rill  begin  at  10:00  am.  The 
workshop  will  be  conducted  from  12:00 
pm  to  5:30  pm.  The  PubUc  meeting  will 
be  held  from  9:00  am  to  5:30  pm.  A 
specific  agenda  for  the  public  meeting 
will  be  published  in  an  upcoming 
notice. 

ADDRESSES:  The  Trace  Metals  Wwkdiop 
will  be  held  at  the  Crowne  Plaza  Hotel- 
Seattle,  Seattle,  Washington.  The  public 
meeting  on  Streamlining  v^  be  held  at 
the  Federal  Building  in  SeatUe, 
Washington. 

FOR  FURTHER  INFOMIATION  CONTACT. 
Meeting  arrangements  are  being 
coordinated  by  DynCorp  EENSP.  For 
information  on  registration  contact 
Cindy  Simbanin,  300  N.  Lee  Street, 
Suite  500,  Alexandria,  VA  22314. 
Phone:  (703)  519-1386.  Facsimile 
niunber.  (703)  684-0610.  Space  is 
limited  and  reservations  are  being  taken 
on  a  first  come,  first  served  basis.  No 
fees  will  be  charged  to  attend. 

Hotel  reservations  may  be  made  by 
contacting  the  Crovwie  Plaza  Hotel  in 
Seattle  at  (800)  521-2762.  Guest  rates 
are  $83  single  and  $106  double 
occupancy,  including  tax.  Reservations 
must  be  made  by  9/08/95,  and  you  must 
specify  that  you  are  attending  the  EPA 
Workshop  to  qualify  for  the  group  rate. 
Accommodations  are  limited,  so  please 
make  your  reservations  early. 
SUPPLEMENTARY  INFORMATION:  The 
USEPA  Office  of  Water's  interest  in 
trace  metals  determinations  has  been 
driven  by  the  development  of  ambient 
water  quality  criteria  (WQC)  in  response 
to  Congressional  mandates  in  the  1987 
Water  Quality  Act.  Ambient  water 
quality  criteria  require  determinations 
of  metals  at  levels  significantiy  lower 
than  those  required  by  technology-based 
effluent  limits  or  achievable  by  routine 
enviromnental  laboratory  analyses. 
The  Office  of  Waters  purpose  in 
sponsoring  this  workshop  is  to  assist 
-    State  and  Regional  authorities,  regulated 
commimity,  and  commercial 
laboratories  in  imderstanding  the 
requirements  and  techniques  necessary 
to  determine  trace  metals  at  EPA's 
ambient  WQC  levels.  This  workshop 
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will  focus  on  sampling  and  analysis 
techniques,  data  review,  and  quality 
assurance  measures  necessary  to 
support  reliable  trace  metals 
measurements  for  data  gathering  and 
compliance  monitoring  purposes. 

The  objective  of  the  public  meeting  on 
Streamlining  is  to  outline  plans  for 
method  flexibility  and  for  streamlining 
proposal  and  promulgation  of  new 
methods  at  40  CFR  Part  136  under 
Section  304(h)  of  the  Clean  Water  Act. 

EPA  has  promulgated  analytical 
methods  at  40  CFR  Part  136  as  needed 
to  support  monitoring  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES).  Methods 
approved  for  use  at  40  CFR  Part  136 
have  been  developed  by  EPA,  by 
industrial  associations,  and  by  other 
government  agencies.  In  the  past,  the 
methods  proposal  and  promulgation 
process  has  been  cumbersome,  and  has 
by  design  limited  the  contribution  of 
emerging  analytical  technologies. 

In  response  to  the  Administration's 
Environmental  Technology  Initiative, 
EPA  desires  to  increase  method 
flexibility  in  existing  methods  and  to 
streamline  the  proposal  and 
promulgation  of  new  methods  to  take 
advantage  of  these  emerging 
technologies. 

The  Subjects  to  be  discussed  at  the 
meeting  are:  (1)  Flexibility— unlimited, 
limited,  and  none,  and  the  advantages  of 
each,  (2)  standardization  of  quahty 
control  to  support  determination  of 
method  equivalency.  (3)  streamlined 
proposal  and  promulgation  of  new 
methods  to  take  advantage  of  emerging 
analytical  technologies,  (4) 
harmonization  of  wastewater  methods 
with  other  Agency  methods  to  allow 
standardization  of  methods,  and  (5) 
standardized  data  elements  for  reporting 
to  allow  access  to  Agency  databases  in 
a  standardized  data  format. 


program:  "Guidance  on  Deferral  of  NPL 
Listing  Determinations  While  States 
Oversee  Response  Actions"  (OSWER 
Directive  9375.6-11),  issued  on  May  3, 
1995;  and  "Response  to  Comments  on 
the  1988  Proposed  NCP  Deferral  Policy 
Concept"  (OSWER  Directive  9375.6- 
llA),  issued  on  May  3, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT:  The 
guidance  (Order  Number  PB95-963223) 
and  response  to  comments  (Order 
Number  PB95-963225)  are  available  for 
$17.50  each  (plus  shipping  and 
handling  through  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  For  further  information  or  to 
order  doounents  by  phone,  call  703- 
487-4650  for  Regular  Service,  or  800- 
553-NTIS  for  Rush  Service. 

SUPPLEMENTARY  INFORMATKM: 


A.  Background 

The  preamble  to  the  1988  proposed 
National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan  (NCP) 
announced  that  the  Environmental 
Protection  Agency  (EPA)  was 
considering  expanding  the  existing 
policy  of  deferring  sites  from  inclusion 
on  the  National  Priorities  List  (NPL). 
The  Agency  requested  and  received 
public  comments  on  its  proposal  to 
defer  sites  to  other  Federal  authorities. 
States,  and/or  potentially  responsible 
parties  (PRPs).  The  1990  preamble  to  the 
final  NCP  stated  that  EPA  would  not 
decide  the  deferral  policy  issue  at  that 
time,  but  that  should  the  Agency 
"decide  in  the  future  to  consider 
establishing  an  expansion  to  deferral 
policies,"  it  would  respond  then  to  the 
comments  received  (See  54  FR  8667, 
Mar.  8, 1990). 


Dated:  August  23. 1995. 

Junes  Hankn, 

Acting  Dinctor,  Office  of  Science  and 
Technology. 

(FR  Doc  95-21282  FUed  8-25-95;  8:45  am) 
BILUNQ  COM  atMMO-P 


Availabllfty  of  State  Deferral  Guidance 
and  Reaponse  to  Commenta 

AGENCY:  Environmoital  Protection 
Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Agency  is  informing  the 
public  of  the  availability  of  two 
doounents  concerning  the  newly 
established  Superfund  State  defenal 


B.  Summary  of  Guidance  Document 

Based  on  the  EPA  June  23, 1993. 
"Superfund  Administrative 
Improvements  Final  Report"  (OSWER 
Directive  9200.0-14-2),  EPA  estabUshed 
an  initiative  to  "Enhance  State  Role." 
Under  this  initiative,  the  Agency 
developed  a  guidance  on  defiarring 
consideration  of  certain  sites  for  listing 
on  the  NPL,  while  interested  States, 
Territories,  Commonwealths,  or 
federally-recognized  Indian  Tribes 
compel  and  oversee  response  actions 
conducted  and  funded  by  PRPs.  This 
"Guidance  on  Deferral  of  NPL  Listing 
Determinations  While  States  Oversee 
Response  Actions"  is  now  complete  and 
is  being  issued  under  the  1995 
Superftmd  Administrative  Reforms 
(February  13, 1995,  Elliott  Laws  and 
Steven  Herman  memorandum, 
"Announcement  of  Superfund 
Administrative  Reforms"). 


The  guidance  docimient  has  several 
components  to  ensure  that  responses  are 
protective  of  human  health  and  the 
environment,  and  foster  public 
involvement  while  balancing  competing 
needs  for  flexibility  and  accountability. 
The  guidance  is  divided  into  sections 
which  address:  criteria  applicants 
should  meet  to  participate  in  the 
program;  criteria  for  determining  which 
sites  are  eligible  for  deferral;  provisions 
for  cleanup  levels  to  be  achieved  at 
deferred  sites;  procedural  requirements; 
and  provisions  for  EPA  oversight, 
financial  assistance,  commimity 
participation,  and  response  completion 
or  termination.  A  "question  and 
answer"  appendix  supplements  the 
guidance.  Under  the  deferral  program: 

—NPL  caliber  sites  may  be  deferred  to 
States  or  Tribes  for  response  actions 
that  will  be  conducted  under  State  or 
Tribal  authority  (Federal  facilities  or 
sites  listed  on  the  NPL  are  not  eligible 
for  deferral); 

— response  actions  generally  will  be 
conducted  by  viable,  cooperative 
PRPs  with  State  or  Tribal  oversight; 

—response  actions  must  be  protective  of 
hiunan  health  and  the  environment 
and  meet  State  or  Tribal  and  Federal 
applicable  requirements; 

—a  site  may  not  be  deferred  if  the 
affected  community  has  significant, 
valid  objections; 

—the  level  of  EPA  overaight  of  State 
actions  at  deferred  sites  will  be 
minimal;  and 

—once  a  deferral  response  is  complete, 
the  site  will  be  removed  fit)m 
CERCUS  and  EPA  will  have  no 
further  interest  in  considering  the  site 
for  the  NPL  unless  it  receives  new 
information  of  a  release  or  potential 
release  that  poses  a  significant  threat 
to  human  health  or  the  environment. 

C  Summary  of  Response  Document 

The  "Response  to  Comments  on  the 
1988  Proposed  NCP  Deferral  Policy 
Concept"  fulfills  the  Agency's 
commitment  to  respond  to  the 
comments  EPA  received  regarding  the 
deferral  policy  concept  introduced  in 
the  1988  proposed  NCP.  The  response 
addresses  the  1988  proposal  to  defer 
sites  to  State  authorities  and  does  not 
consider  proposed  deferral  policies  to 
other  authorities  or  PRPs  which  are  not 
addressed  by  the  guidance.  Major 
comments  are  siunmarized  by  subject, 
and  responses  reflect  EPA  policy 
presented  in  the  guidance. 


Dated:  August  17, 1995. 
Elliott  P.  Uw>, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

[FR  Doc.  95-21278  Filed  8-25-95;  8:45  am) 
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Propoaed  Qeneral  NPDES  Permit  for 
Concentrated  Animal  Feeding 
Operations  (CAFO)  In  Idaho 

agency:  EnvironmenUl  Protection 

Agency,  Region  10. 

ACTION:  Notice  of  a  proposed  general 

permit. 

SUMMARY:  This  proposed  reissixance  of 
the  CAFO  general  permit  is  intended  to 
regulate  CAFO  activities  in  the  state  of 
Idaho.  When  issued,  the  proposed 
permit  will  establish  limitations, 
standards,  prohibitions  and  other 
conditions  for  covered  fecilities.  These 
conditions  are  based  on  existing 
national  effluent  guidelines  and 
material  contained  in  the  administrative 
record.  A  description  of  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  general  permit  is  given  in  the 
fact  sheet  published  below. 

Part  I.e.  of  the  proposed  permit  . 
identifies  the  facUities  which  can 
qualify  for  coverage  imder  this  permit. 
Parts  I.C.7.  and  8.  specify  that  facilities 
that  discharge  directly  or  through  a 
man-made  device  into  watere  of  the 
United  States  qualify  for  coverage  under 
this  permit.  The  Region  10  office  of  EPA 
requests  comment  on  whether  the 
universe  of  fecilities  to  be  covered 
should  be  expanded  to  include  those 
fecilities  which  have  the  potential  to 
discharge. 

EXECUTIVE  ORDER  12291:  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8[b]  of  that  order. 
PUBLIC  COMMENT  PERIOO:  Interested 
persons  may  submit  comments  on  the 
draft  general  permit  to  EPA,  Region  10 
at  the  address  below.  Comments  must 
be  received  in  the  regional  office  on  or 
before  October  27, 1995. 
PUBUC  HEARINQS:  Public  hearings  on  the 
permit  conditions  are  scheduled  in 
Boiie  and  Twin  Falls.  Idaho.  The  Boise 
hearing  will  be  held  on  Wednesday, 
September  27, 1995.  in  the  1st  Floor 
Conference  Center  at  the  Division  of 
Environmental  Quality.  Earl  Chandler 
Building,  1410  N  Hilton,  Boise,  Idaho, 
frran  6:30  pm  until  all  persons  have 
been  heard.  The  Twin  Falls  hearing  will 
be  held  on  September  28. 1995  in  Room 
117  of  the  Sheilds  Building  at  the 


College  of  Southern  Idaho,  315  Falls 
Avenue,  Twrin  Falls,  Idaho,  also  from 
6:30  pm  until  all  persons  have  been 
heard.  Persons  interested  in  obtaining 
information  on  the  hearings  shoxild 
contact  Joe  Roberto  at  the  address 
below. 

REQUEST  FOR  COVERAGE:  Written  request 
for  coverage  and  authorization  to 
discharge  imder  the  general  permit  shall 
be  provided  to  EPA.  Region  10,  as 
described  in  Part  I.D.  of  the  draft  permit. 
Authorization  to  discharge  requires 
written  notification  from  EPA  that 
coverage  has  been  granted  and  that  a 
specific  permit  number  has  been 
assigned  to  the  operation. 
ADDRESSES:  Comments  on  the  proposed 
general  permit  should  be  sent  to  Joe 
Roberto;  U.S.  EPA,  Region  10;  1200 
Sixth  Avenue  WD-135;  Seattle. 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Roberto  at  the  Seattle  address  above  or 
by  telephone  at  (206)  553-1669. 
REGULATORY  FLEXIBIUTY  ACT:  After 
review  of  the  facts  presented  in  the 
notice  printed  above.  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 

Dated:  August  17, 1995. 
Gregoiy  L.  Kdlogg. 
Acting  Director.  Water  Division. 

Fact  Sheet 

United  States  Environmental 
Protection  Agency  (EPA).  Region  10. 
1200  Sixth  Avenue,  WD-134,  Seattle. 
Washington  98101.  (206)  553-1214. 
General  Permit  No.:  ID-G-01-0000. 

Proposed  Reissuance  erf'  a  General 
National  PoUutant  Discharge 
EliminatioD  System  (NPDES)  Permit  To 
Discharge  Pollutants  Pursuant  to  the 
Prtmsions  of  the  Clean  Water  Act 
(CWA) 

Idaho  Concentrated  Animal  Feeding 
Operations  (CAFO) 

This  Fact  Sheet  includes  (a)  the 
tentative  determination  of  the  EPA  to 
reissue  the  general  permit,  (b) 
information  on  public  comment,  public 
hearing  and  appeal  procedures,  (c)  the 
description  of  the  industry  and 
proposed  discharges,  and  (d)  other 
conditions  and  requirements. 

Persons  wishing  to  comment  on  the 
tentative  determinations  contained  in 
the  proposed  general  permit  reissuance 
may  do  so  by  the  expiration  date  of  the 
Public  Notice.  AH  written  comments 


should  be  submitted  to  EPA  as 
described  in  the  Public  Comments 
Section  of  the  attached  Public  Notice. 

After  the  expiration  date  of  the  Public 
Notice,  the  Director.  Water  Division, 
will  make  final  determinations  with 
respect  to  the  permit  reissuance.  The 
tentative  determinations  contained  in 
the  draft  general  permit  will  become 
final  conditions  if  no  substantive 
comments  are  received  diuing  the 
public  notice  period. 

The  permit  will  become  effective  30 
days  after  the  final  determinations  are 
made,  unless  a  request  for  an 
evidentiary  hearing  is  submitted  within 
30  days  after  receipt  of  the  final 
determinations. 

The  proposed  NPDES  general  permit 
and  other  related  documents  are  on  file 
and  may  be  inspected  at  the  above 
address  any  time  between  8:30  a.m.  and 
4  p.m..  Monday  through  Friday.  Copies 
and  other  information  may'be  requested 
by  writing  to  EPA  at  the  above  address 
to  the  attention  of  the  Water  Permits 
Section,  or  by  calling  (206)  553-1214. 
This  material  is  also  available  from  the 
EPA  Idaho  Operations  Office,  1435 
North  Orchard  Street,  Boise,  Idaho 
83706. 
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Technical  InfomiatuMi 

/.  Applicants 

This  pennit  is  applicable  for  faciiities 
classified  as  Concentrated  Animal 
Feeding  Operations  (CAFOs)  in  the  state 
of  Idaho. 

n.  Receiving  Water 

Receiving  waters  are  the  surface 
waters  or  waters  of  the  United  States  as 
defined  in  40  CFR  122.2  in  which 
wastewater  from  CAFOs  are  dischaiged. 
This  includes  rivers,  streams,  creeks, 
and  their  tributaries.  EPA  interprets  this 
definition  to  include  irrigation  ditches, 
laterals,  and  canals  which  flow  into 
waters  of  the  United  States. 

m.  Background  Information 

A.  Description  of  the  Industry 

The  activity  associated  with  CAFOs  is 
the  confinement  of  animals,  including 
poultry  but  excluding  ducks,  for  meat, 
milk,  or  egg  production,  or  stabling,  in 
pfflis  or  hoxises,  wbete  the  animals  are 
fed  or  maintained  at  the  place  of 
confinement  (40  CFR  412.1l(b)J. 

B.  What  PoUutants  Are  Being 
Dischaiged? 

The  most  commonly  recognized 
contaminants  from  CAFOs  include 
biochemical  oxygen  demand  (BOD), 
total  suspended  solids  (TSS),  oi^anics, 
bacteria,  and  nutrients  (nitrogto  and 
phosphorous  compounds). 
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a.  Waste  characteristics  from  different 
CAFOs  are  substantially  similar 
[Development  Document  for  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the  Feedlots 
Point  Source  Category  (Developmmt 
Doounent),  January  1974;  and  the 
Enviroruiiental  Assessment  of 
Regulatory  Strategies  for  Confined 
Animal  Feeding  Operations  in  Idaho 
(EA).  by  Jones  and  Stokes  Associates, 
Inc.  1985]. 

b.  The  effluent  limitations  and 
requirements  for  all  CAFOs  covered  by 
this  general  permit  are  identical.  They 
are  supported  by  the  promulgated 
effluent  guidelines  (40  CFR  412.13),  best 
management  practices  (BMPs).  and 
other  requirements  (40  CFR  122.44(k)]. 

3.  Like  individual  permits,  a  violation 
of  a  condition  contained  in  a  general 
permit  constitutes  a  violation  of  the  Act 
and  subjects  the  owner  or  operator  of 
the  permitted  facility  to  the  penalties 
specified  in  Section  309  of  the  Act. 


C  Why  is  a  General  Permit  Being 
Issued? 

1.  Section  301(a)  of  the  Clean  Water 
Act  (Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  a  National  Pollutant 
Discharge  Eliminati(Hi  System  (NPDES) 
permit.  Although  such  permits  have 
been  issued  to  individual  dischargere, 
EPA's  regulations  do  authorize  the 
issuance  of  "general  permits"  to 
categories  of  discharges  (40  CFR  122.28) 
when  a  number  of  point  sources  are: 

a.  Located  within  the  same  geographic 
area  and  warrant  similar  pollution 
control  measures; 

b.  Involve  the  same  or  substantially 
similar  tjrpes  of  operations; 

c.  Discharge  the  same  types  of  waste; 

d.  Require  the  same  effluent 
limitations  or  operating  conditions; 

e.  Require  the  same  or  similar 
monitoring  requirements:  and 

yf.  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

2.  The  use  of  a  General  Permit  to 
regulate  CAFOs  is  appropriate  because 
of  the  following: 


IV.  Permit  Coverage 

A.  Who  Needs  To  Be  Covered  by  This 
Permit? 

Part  I.  A.  of  the  permit  states  that  "A 
pennit  is  required  for  discharges  from 
operations  classified  as  a  CAFO."  This 
is  required  pursuant  to  40  CFR  122.2 
which  defines  a  CAFO  as  a  point  source 
and  Section  402  of  the  Clean  Water  Act 
and  40  CFR  122.1(b)  which  requires  that 
all  discharges  from  any  point  source 
must  be  regulated  by  a  National 
Pollutant  Discharge  Elimination  System 
(NPI^S)  permit.  ' 

B.  What  Constitutes  a  Discharge? 

In  accordance  with  40  CFR  122.2,  a 
discharge  is  any  addition  of  any 
pollutant  or  combination  of  pollutants 
to  watere  of  the  United  States.  This 
includes  runoff  from  corrals,  stock  piled 
manure,  or  silage  piles,  overflow  from 
storage  ponds,  overflow  from  animal 
watering  systems  which  are 
contaminated  by  manure,  and  overflow 
from  irrigated  fields  in  which 
wastewater  is  applied  at  greater  than  the 
agronomic  rate.  As  stated  above,  watere 
of  the  United  States  includes  not  only 
rivere,  streams,  intermittent  streams  and 
lakes,  but  also  irrigation  ditches, 
laterals,  canals,  etc.  which  eventually 
flow  into  rivere,  streams,  and  lakes.  [In 
Re  Bettencourt,  Docket  #  1093-04-17- 
309(g),  March  30. 1994,  Order  of 
Summary  Determination,  at  13-19.) 

This  pennit  only  allows  a  discharge 
during  certain  storm  events  as 
established  in  part  HA.  of  the  permit 
and  only  discharges  resulUngfrom  the 
overflow  from  a  control  facility  that  is 
properly  designed  and  operated.  All 


other  discharges  are  not  allowed  under 
this  pennit. 

C.  How  to  Determine  if  an  Animal 
Feeding  Operation  is  a  CAFO? 

EPA's  interpretation  of  the  regulations 
pertaining  to  feeding  operations  divides 
the  industry  into  two  groups;  CAFOs 
and  non-CAFOs.  As  stated  above, 
CAFOs  are  defined  as  point  sources  and 
are  therefore,  required  to  obtain  an 
NPDES  permit  for  any  discharges. 
However,  non-CAFOs  are  considered 
nonpoint«oiirces  and  are  not  subject  to 
the  NPDES  program. 

Part  I.C.,  Vn,  Appendix  A,  and 
Appendix  B  of  the  pennit  establish  the 
definition  of  a  CAFO.  This  definition  is 
required  pursuant  to  40  CFR  122.23  and 
40  CFR  122  Appendix  B. 

1.  Animal  Feeding  Operation 

For  an  operation  to  be  a  CAFO,  the 
facility  must  first  qualify  as  an  animal 
feeding  operation.  An  animal  feeding 
operation  is  a  facility  where: 
—Animals  are  kept  a  total  of  45  days  or 

more  during  any  12  month  period, 

and 
— Crops,  vegetation  forage  growth,  or 

post-harvest  residues  are  not 

sustained  during  the  normal  growing 

season  on  the  facility  (40  CFR 

122.23(b)(1)]. 

The  first  part  of  this  definition  means 
that  animals  must  be  fed  or  maintained 
on  the  lot  or  facility  for  a  minimum  of 
45  days.  However,  it  does  not  mean  that 
the  same  animals  must  remain  on  the 
lot  for  45  days  or  more;  only  that  some 
animals  are  fed  or  maintained  on  the  lot 
45  days  out  of  any  12  month  period.  The 
45  days  do  not  have  to  be  consecutive, 
nor  does  the  12  month  period  have  to 
correspond  to  the  calendar  year.  For 
example,  the  12  month  period  may  be 
counted  from  June  1  to  the  following 
May  31.  This  can  include  areas  such  as 
corrals,  pens,  auction  yards,  etc. 

Tlie  second  part  of  this  definition 
distinguishes  feedlots  from  pasttire 
land,  which  were  not  intended  to  be 
covered  as  a  CAFO  by  the  regulations. 
This  part  of  the  definition  narrows  the 
geographic  scope  of  the  regulations  to 
the  portion  of  the  feedlot  where  animals 
are  confined  and  where  natiu^  forage  or 
planted  vegetation  does  not  occur 
during  the  normal  growing  season  (for 
that  geographic  area).  Feedlots  with 
constructed  floore,  such  as  solid 
concrete  or  metal  slats,  clearly  satisfy 
this  part  of  the  definition.  Other  feedlots 
may  have  open  dirt  areas.  These  "open 
dirt"  feedlots  may  have  some  vegetation 
growth  along  the  edges  while  animals 
are  present  or  during  months  when 
animals  are  kept  elsewhere.  EPA 


interprets  the  regulations  to  mean  that  if 
a  facility  maintains  animals  in  an  area 
without  vegetation,  including  dirt- 
floored  lots,  the  facility  meets  the 
second  part  of  the  definition. 

Nete:  That  although  pasture  land  itself  can 
not  be  classified  as  a  CAFO,  if  these  pastures 
are  used  as  land  application  sites  for  CAFO 
waste,  any  waste  water  overflows  from  these 
pastures  into  receiving  waters  is  considered 
a  discharge. 

2.  CAFO  Criteria 

If  a  facility  is  an  animal  feeding 
operation  as  defined  above,  the  next 
step  is  to  determine  if  the  operation  is 
a  CAFO.  In  general,  there  are  three 
situaticms  in  which  an  animal  feeding 
operation  can  be  a  CAFO. 

The  first  is  for  large  facilities.  Any 
operation  that  confines  more  than  the 
number  of  animals  listed  in  40  CFR  122 
Appendix  B(a)  and  Part  VIl.F.l.  of  the 
permit  are  CAFOs.  For  example,  dairies 
with  more  than  700  mature  dairy  cows 
or  feedlots  with  more  than  1000  feeders 
are  considered  to  be  CAFOs.     * 

The  second  category  is  for  mediimi 
sized  animal  feeding  operations  which 
contain  the  nxmiber  of  animals  listed  in 
40  CFR  122  Appendix  B(b)  and  Part 
VII.F.2.  of  the  permit.  In  addition  to  the 
sice  of  the  operation,  the  method  of 
discharge  is  also  considered.  For 
medium  sized  animal  feeding 
operations,  the  discharge  must  be 
through  a  man-ma,de  conveyance  or 
discharged  directly  into  watere  of  the 
United  States  (40  CFR  122  Appendix 
Bfb)].  Man-made  conveyance  is  the 
transport  of  wastewater  off  the  property 
into  watere  of  the  United  States  through 
a  pipe,  ditch,  lateral,  channel  gully,  etc. 
DUrect  discharge  occure  when  a  stream, 
creek,  or  other  water  body  runs  through 
the  facility.  Direct  discharge  is  assiuned 
if  confined  pnimak  have  direct  access  to 
these  water  bodies. 

When  trying  to  determine  if  your 
operation  is  a  CAFO  under  this  second 
category,  keep  in  mind  that  a  discharge 
through  the  means  described  does  not 
have  to  be  occurring  at  all  times.  If  you 
think  your  animal  feeding  operation 
may  hiave  a  discharge  some  time  in  the 
^ture,  or  if  you  had  one  in  the  past, 
through  the  means  described  above, 
then  your  operation  is  a  CAFO. 

The  third  scenario  in  which  an  animal 
feeding  operation  can  become  a  CAFO 
is  if  the  EPA  Regicmal  Administrator  of 
Region  10  designates  a  facility  as  a 
significant  contributor  of  pollutants 
(SCP)  [40  CFR  122.23(c)].  This  third 
scenario  applies  to  facilities  that  are  not 
covered  by  the  first  two  scenarios  and 
is  an  attempt  to  regulate  smaller, 

Sroblem  facilities.  This  designation  is 
one  on  a  case-by-case  basis  after  an 


inspection  of  the  facility  has  been 
conducted.  The  facility  must  then  be 
notified  of  this  designation  by  the 
Director. 

3.  Animal  Units 

The  number  of  animal  units  confined 
is  another  factor  considered  in 
determining  whether  a  facility  is  a 
CAFO.  "Animal  unit"  is  a  term  defined 
by  the  regulations  (40  CFR  122 
Appendix  B)  and  varies  according  to 
animal  type;  one  animal  is  not  always 
equal  to  one  animal  imit.  Convereion  to 
animal  units  is  a  procedure  used  to 
determine  polluticHi  equivalents  among 
the  different  animal  types;  one  dairy 
cow  produces  more  waste  than  one 
sheep.  This  calculation  is  also  used  on 
facilities  with  more  than  one  animal 
type  onsite. 

Animal  Units  are  incorporated  into 
the  above  definitions  of  a  CAFO. 
Facilities  with  greater  than  1000  animal 
units  (large  facilities)  are  CAFOs. 
Facilities  with  between  300  and  1000 
animal  imits  (medium  sized  facilities) 
and  discharge  through  a  man-made 
conveyance  or  discharge  directly  into 
watere  of  the  United  Sutes  are  also 
CAFOs.  Examples  of  animal  unit 
calcufations  are  included  in  Appendix 
A  of  the  permit. 

D.  Permit  Coverage 

A  Notice  of  Intent  (NOI)  to  be  covered 
imder  this  General  Permit  is  required  for 
permit  coverage  (40  CFR  122.28(b)(i)). 
The  requirements  are  outlined  in  Part 
I.D.  and  Appendix  C  of  the  permit. 

The  regulations  provide  an  exception 
to  those  feeding  operations  which 
intend  to  discharge  on7y  in  the  event  of 
a  25-year,  24-hour  storm  event.  The 
regulations  state  that  these  facilities  are 
not  CAFOs  (40  CFR  122  Appendix  B) 
and,  as  a  result  are  not  subject  to 
Regulation  under  this  permit.  However, 
EPA  recommends,  as  a  precaution,  that 
all  facilities  that  are  classified  as  CAFOs 
by  meeting  the  specifications  described 
above  in  paragraphs  IV.C.l,  2,  or  3, 
obtain  permit  coverage  even  though 
they  fimy  expect  not  to  ever  have  a 
discharge.  An  example  given  in  the 
Guidance  Manual  on  NPDES 
Regulations  for  Concentrated  Animal 
Feeding  Operations  is  as  follows: 

An  unpennitted  facility  that  could  be 
classified  as  a  CAFO  has  waste  handling 
fecilities  to  contain  the  process  generated 
wastewater  plus  the  runoff  from  a  25-year. 
24-hour  rain  fall  event  plus  three  inches  of 
runoff  from  accumulation  of  winter 
precipitation.  It  rains  heavily  for  three  weeks 
but  the  rainfall  in  any  24-hour  period  never 
exceeds  the  25-year,  24-hour  storm  event 
The  facility's  waste  handling  facilities 
reaches  capacity  and  overflows,  discharging 
to  waters  of  the  United  States.  The  facility 


has  violated  the  CWA  If  the  facility  had  had 
a  permit,  it  would  not  have  been  in  violation 
ofAeCWA. 

E.  Permit  Expiration 

Part  I.E.  of  the  permit  specifies  that 
the  permit  is  effective  for  five  yeare. 
This  is  required  in  accordance  with  40 
CFR  122.46(a). 


V.  Permit  Requirements 

A.  Basis  of  Discharge  Limitations 

1.  Statutory  Requirements 

Section  301(a)  of  the  Act  prohibits  the 
discharge  of  any  pollutant  to  waters  of 
the  United  States  without  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  xmless  such  a  discharge 
is  otherwise  authorized  by  the  Act 

It  is  specified  in  the  Act  that  issued 
NPDES  permits  must  contain  effluent 
limitations  reflecting  the  most  stringent 
of  (1)  receiving  water  quality  standards 
established  pureuant  to  state  Uw  or 
regulations  and  (2)  technology-based 
effluent  guidelines  established  by  EPA 
to  achieve  certain  levels  of  wastewater 
treatment  technology.  In  accordance 
with  Section  301  of  the  Act,  the 
technology  levels  applicable  to  CAFOs 
are  Best  Practicable  Control  Technology 
Currently  Avaifable  (BPT)  and  Best 
Available  Technology  Economically 
Achievable  (BAT).  In  addition,  Section 
306  of  the  Act  requires  the  achievement 
by  new  source  dischargers  of  the  best 
avaifable  demonstrated  control 
technology  or  New  Source  Performance 
Standards  (NSPS). 

Technology-based  requirements  may 
be  established  through  one  of  two 
methods:  (1)  Application  of  national 
effluent  limitations  guidelines 
promulgated  by  EPA  under  Section  304 
of  the  Act  and  NSPS  promulgated  under 
Section  306  of  the  Act;  and  (2)  on  a 
case-by-case  basis  under  Section 
402(a)(1)  of  the  Act  and  40  CFR  125.3, 
using  Best  Professional  Judgement  (BPJ). 
for  pollutants  or  classes  of  discharges 
for  which  EPA  has  not  promulgated 
national  effluent  limitations  guidelines. 
Based  on  national  effluent  limitations 
guidelines  and  40  CFR  125.3.  this 
permit  establishes  a  "no  discharge" 
effluent  limitation  for  CAFOs. 
Discharges  are  allowed,  however,  only 
during  chronic  or  catastrophic  rainfall 
events  from  a  facility  that  is  designed  to 
store  all  generated  process  wastewater; 
plus,  all  contaminated  runoff  from  a  25- 
year,  24-hour  rainfall  event;  plus,  three 
inches  of  runoff  from  the  accumulation 
of  winter  precipitation;  or  the  amoimt  of 
runoff  fix)m  the  accumufation  of 
precipitation  from  a  one  in  five  year 
winter. 
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In  many  cases,  the  technology  utilized 
to  achieve  no  discharge  is  containment 
of  all  contaminated  liquid  runoff 
resulting  from  rainiall,  snowmelt,  or 
related  cause,  and  application  of  these 
liquids,  along  with  the  generated  solid 
wastes  to  productive  cropland  at  a  rate 
which  will  provide  moisture  and 
nutrients  that  can  be  utilized  by  the 
crops.  To  implement  this  technology 
requires  provisions  for  containment 
such  as  a  lagoon.  Provisions  must  also 
be  made  for  land  application  of  the 
wastes  onto  the  crop  land  such  as  by 
sprinklers. 

2.  Tedmology-Based  Limitations 
In  March  1976,  EPA  pubUshed 
national  effluent  guidelines  for  CAFO 
operations  greater  than  1000  animal 
units.  The  national  effluent  guidelines 
established  BPT,  BAT,  and  NSPS.  The 
technology-based  effluent  limitation 
established  by  the  national  effluent 
guidelines  specifies  that  "there  shall  be 
no  discharge  of  process  waste  water 
pollutants  to  navigable  waters"  (40  CFR 
412).  However,  the  guidelines  do  allow 
a  discharge  whenever  rainfall  events, 
either  chronic  or  catastrophic,  cause  an 
overflow  of  process  waste  water  from  a 
facility  designed,  constructed  and 
operated  to  contain  all  process 
generated  waste  waters  plus  the  runoff 
from  a  25  year,  24  hoiu-,  storm. 

According  to  the  Development 
Dociunent,  the  use  of  wastewater 
containment  plus  the  application  of 
waste  to  productive  cropland  can 
achieve  the  stated  goal  of  "no 
discharge"  of  pollutants  to  waters  of  the 
United  States. 

Effluent  limitation  giiidelines  have 
not  yet  been  established  for  CAFO 
operations  consisting  of  less  than  1000 
animal  units.  However,  the  EPA  has 
determined  to  regulate  these  smaller 
CAFO  operations  due  to  the  potential 
water  quality  impacts  which  can  be 
caused  by  these  facilities.  According  to 
the  EA,  animal  waste  contains  a  number 
of  pollutants  which  can  impact  water 
quality.  The  most  commonly  recognized 
contaminants  are  suspended  soUds  and 
organics,  bacteria,  and  nutrients.  These 
pollutants  have  been  observed  to  cause 
a  number  of  water  quality  problems. 

As  a  result,  the  EPA  has  established 
technology  based  effluent  limitations  for 
these  smaller  facilities  based  on  BPJ. 
The  effluent  limitaticm  established 
based  on  BPJ  for  CAFOs  with  less  than 
1000  animal  units  shall  be  identical  to 
that  established  in  the  national  effluent 
guidelines  required  for  the  larger 
facilities. 

An  economic  analysis  was  done  when 
the  technology-based  requirements  for 
the  national  effluent  guidelines  (40  CFR 


412)  were  published.  Region  10  believes 
that  the  same  economic  and  technology 
rationale  would  apply  to  the  smaller 
facilities  covered  by  this  permit.  Also. 
Region  10  believes  that  the  requirement 
of  "no  discharge",  achieved  through  the 
utilization  of  waste  containment  plus 
land  application  is  the  most  economical 
option  available  to  the  smaller  facilities 
which  will  prevent  water  quality 
problems. 

If,  however,  any  facilities  with  less 
than  1000  animal  units  believe  that  the 
economic  analysis  for  the  national 
effluent  guidelines  would  not  apply  to 
their  facility  and  that  they  would  be 
able  to  achieve  necessary  water  quality 
requirements  of  the  receiving  stream, 
through  the  use  of  biological  or 
equivalent  treatment  systems,  those 
facilities  may  apply  for  individual 
permit  coverage. 


3.  Water  Quality  Based  Limitations 

In  addition  to  technology-based 
controls.  Section  301(b)  of  the  CWA  also 
requires  that  NPDES  permits  must 
include  any  conditions  more  stringent 
than  technology-based  controls 
necessary  to  meet  State  water  quality 
standards.  Water  qiiallty-based 
requirements  are  established  under  this 
provision  on  a  case-by-case  basis. 

Receiving  waters  within  the  scope  of 
this  permit  are  classified  by  the  Idaho 
State  Water  Quality  Standards  for  use  in 
agricultural  water  supply,  domestic 
water  supply,  protection  and 
maintenance  of  cold  and  warm  water 
biota,  salmonid  spawning,  and  primary 
and  secondary  contact  recreation  (Idaho 
Department  of  Health  and  Welfare 
Rules,  IDAPA  16.01.02.100.101-.160). 
The  State  water  quality  parameters 
which  could  be  affected  by  these 
discharges  are  floating,  suspended,  or 
submerged  matter,  excess  nutrients, 
oxygen-demanding  materials,  sediment, 
and  fecal  coliforms  (Idaho  Department 
of  Health  and  Welfare  Rules,  IDAPA 
16.01 .02.200.05-.08). 

Water  quality-based  requirements 
have  been  established  in  the  permit.  In 
addition  to  containing  all  process 
generated  wastewater  and  the  runoff 
from  a  25-year,  24-hour  rainfall  event 
(technology-based  requirement),  the 
permit  also  requires  the  additional 
containment  of  three  inches  of  winter 
precipitation  or  the  amount  of  runoff 
from  the  accumulation  of  precipitation 
from  the  one  in  five  year  winter.  This 
additional  containment  is  required 
based  on  information  presented  in  t^e 
EA. 

The  rationale  presented  in  the  EA  fer 
the  additional  volume  is  that  the 
technology-based  requiremraits  have 
been  found  insufficient  in  many  coMct 


states  because  they  did  not  take  into 
account  the  effects  of  fit)zen  ground. 
The  water  quality  degradation  from 
animal  confinement  areas  ocaus  to  the 
greatest  extent  primarily  in  winter  and 
spring.  During  these  periods,  there  is 
increased  precipitation  while  soils  are 
either  likely  to  be  frozen  or  saturated. 
Both  conditions  decrease  soil 
infiltration  capacity.  Greater  runoff 
quantities  are  likely  to  be  generated,  but 
less  than  normal  amounts  of  water  can 
be  retained  on-site.  In  Idaho,  climatic 
conditioixs  indicate  at  least  a  4-month 
holding  period  is  necessary. 

The  proposed  permit  requires 
facilities  to  accommodate  process  waste, 
runoff  from  a  25-year,  24-hour  storm 
event,  and  3  inches  of  runoff  which  is 
approximately  equal  to  runoff  expected 
fitjm  4  months  of  winter  runoff  as 
expected  from  a  1-  in  5-year  winter. 
This  provision  was  deemed  appropriate 
as  a  result  of  data  and  analyses 
presented  in  the  EA.  According  to  this 
EA:        J 

—The  retention  of  runoff  from  winter 
precipitation  will  significantly  benefit 
water  quality.  Snowmelt,  especially 
when  combined  with  a  rainfall  event, 
could  wash  manure-laden  water 
directly  into  the  streams  without  this 
allowance. 

— Soil  remains  frozen  for  four  months  in 
many  areas  of  Idaho.  During  this  time, 
control  facilities  cannot  be  pumped 
out  onto  fields  for  land  application. 
Retention  of  winter  precipitation 
would  accommodate  this  constraint 

— The  results  of  an  analysis  performed 
for  the  EA  indicate  that  the  retention 
of  three  inches  of  net  spring  runoff  is 
adequate  to  protect  water  quality. 

B.  Best  Management  Practices  (BMP) 
BMP  conditions  in  Part  n.B.  of  the 
proposed  permit  were  developed 
pursuant  to  Section  304(e)  of  the  Act 
and  40  CFR  122.44(k)(3).  BMPs  are  used 
in  conjunction  with  technology-based 
and  water-quality  based  effluent 
limitations.  BMPs  are  appropriate -when 
numeric  effluent  limitations  are 
infeasible  or  the  practices  are  reasonably 
necessary  to  achieve  effluent  limitations 
and  standards  or  to  carry  out  the 
purposes  and  intent  of  the  Act. 

BMPs  can  describe  a  wide  range  of 
management  procedures,  schedules  of 
activities,  prohibitions  on  practices,  and 
other  management  practices  to  prevent 
or  reduce  the  pollution  of  waters  of  the 
United  States.  BMPs  also  include 
operating  procedures,  treatment 
requirements  and  practices  to  control 
feedlot  runoff,  drainage  fit»m  raw 
materials,  spills  or  leaks. 

Part  n.B.  of  the  permit  requires  the 
implementation  of  management 
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practices  referenced  in  the  "Idaho  Waste 

Management  Guidelines  for  Confined 

Feeding  Operations".  These 

management  practices  include,  but  are 

not  limited  to,  the  following: 

— ^Minimizing  wastewater  volumes  by 
diverting  imcontaminated  siu*face 
runoff  from  entering  the  CAFO;  by 
water  conservation  whenever 
possible;  and  by  roof  construction  to 
exclude  precipitation  whenever 
possible. 

— ^Management  of  precipitation  runoff 
by  site  selection  for  corrals  so  that 
runoff  can  be  easily  collected;  by 
providing  buffer  zones  around  land 
application  sites,  etc. 

— Assiue  adequate  waste  system  design 
and  operation  by  assuring  that  the 
waste  storage  ponds  are  adequately 
sized  to  contain  the  waste  produced; 
by  assuring  that  adequate  land  is 
available  to  land  apply  the  waste 
materials;  etc. 

Part  n.B.  of  the  permit  also  specifies 
additional  management  practices.  The 
purpose  of  these  management  practices 
are  explained  ImIow. 

1.  Design  of  Control  Facilities 

This  management  practice  requires 
that  any  waste  storage  ponds  built  after 
the  issuance  of  this  permit  or  any 
existing  waste  storage  pond  which  is 
modified  in  any  way  (enlarged,  or  in 
any  way  redesigned)  shall  be  built 
following  the  "Idaho  Waste 
Management  Guidelines  for  Confined 
Feeding  Operations"  and  the  most 
recent  edition  of  the  Natiual  Resource 
Conservation  Service  (NRCS)  National 
Handbook  of  Conservation  Practices  and 
associated  State  Addenda,  SCS 
Technical  Note  #716.  This  may  require 
the  incorporation  of  a  liner.  The 
purpose  of  this  management  practice  is 
to  reduce  the  amoimt  of  pollutants 
seeping  from  the  lagoon  and  eventually 
reaching  waters  of  the  United  States. 

Note  That  plans  and  specifications  for 
thesa  new  or  redesigned  facilities  must  be 
submitted  to  the  Idaiio  Department  of  Health 
and  Welfare,  Division  of  &iviionmental 
Quality  for  review  and  approval  prior  to 
construction. 

2.  Facility  Expansion 

This  management  practice  requires 
that  before  a  CAFO  is  expanded  to 
include  more  animals  or  covers  more 
area,  the  waste  handling  system  must 
first  be  upgraded  to  handle  the 
additional  waste  generated. 

3.  Chemical  Handling 

The  purpose  of  this  practice  is  to 
assure  that  any  toxic  diemicals  such  as 
pesticides  are  handled  and  disposed  of 


properly  such  that  discharges  to  waters 
of  the  United  States  are  prevented. 

4.  Access  Restriction 

This  practice  prevents  direct  contact 
of  confined  animals  to  waters  of  the 
United  States.  This  requires  that 
confined  animals  he  separated  from  any 
surface  waters  (including  irrigation 
ditches).  The  provisions  of  the  permit 
cannot  be  met  without  this  restriction 
because  discharges  would  enter 
navigable  waters  directly  from  the 
animals  during  subchronic  and 
subcatastrophic  rainfall  events.  In 
addition,  such  discharges  would  be  in 
direct  violation  of  Section  301(a)  of  the 
Act. 

This  provision  does  not  apply  to 
cattle  that  are  outside  the  CAFO 
boimdary.  For  example,  cattle  that  are 
out  on  pasture  that  is  outside  the 
boimdary  of  the  CAFO  are  not  required 
to  be  restricted  from  waters  of  the 
United  States  by  this  permit 

5.  Land  Application 

Part  n.B.5.  of  the  proposed  permit 
requires  that  any  solid  or  liqtiid  wastes 
from  a  CAFO  whidi  is  land  applied 
must  be  applied  at  agronomic  rates.  This 
means  that  the  application  rate  must  not 
exceed  that  rate  which  will  provide  the 
crop  or  forage  growth  with  needed 
nutrients  for  optimum  health  and 
growth. 

The  purpose  of  this  requirement  is  to 
limit  the  amoimt  of  nutrients  to  that 
required  by  crops  and  to  prevent  the  use 
of  these  fields  as  disposal  sites.  Fields 
with  nutrient  amounts  in  excess  of 
agronomic  rates  are  more  likely  to 
discharge  pollutants  into  waters  of  the 
United  States. 

C.  Prohibitions 

Part  n.C.  of  the  proposed  permit 
identifies  discharges  which  are  not 
authorized  by  this  permit.  These 
prohibitions  are  identified  below. 
— Part  n.C.l.  prohibits  the  discharge 
into  waters  of  the  United  SUtes  of  any 
substance  from  a  CAFO  which  is  not 
considered  process  wastewater. 
Process  wastewater  is  defined  in  Part 
Vn.M.  of  the  proposed  permit.  The 
purpose  of  this  prohibition  is  to 
assure  that  pollutants,  other  than  that 
associated  with  CAFO  operations,  do 
not  enter  waters  of  the  United  States. 
This  prohibition  is  required  pursuant 
to  Section  304(e)  of  the  Act  and  40 
CFR  122.44(k)(3). 
— Part  II.C.2.  of  the  proposed  permit 
prohibits  the  disdiarge  of  process 
wastewater  to  waters  of  the  United 
States  by  means  of  a  hydrologic 
connection.  This  means  that 
discharges  that  enter  surface  watere 


indirectiy  through  groundwater  are 
prohibited.  An  example  of  such  a 
discharge  is  a  leak  from  a  control 
facility  which  enters  groundwater  and 
eventually  enters  surface  water 
through  a  connection.  This 
prohibition  is  required  in  order  to  be 
in  compliance  with  the  effluent 
limitation  of  "no  discharge" 
established  in  this  permit  In  addition, 
the  following  decisions  support  the 
definition  of  a  hydrologic  coimection 
as  a  discharge  to  waters  of  the  United 
States: 
—McClellan  Ecological  Seepage  v. 
Weinberger.  707  F.  Supp.  1182. 1194 
(E.D.  Cal.  1988)  (EPA  has  no  statutory 
authority  to  regulate  discharges  to 
isolated  wetlands;  cites  substantial 
legislative  history;  where  hydrologic 
coimection  exists  lietween 
groundwater  and  surface  waters, 
however,  NPDES  permit  may  be 
required); 
—Sierra  Club  v.  Colorado  Refining  Co.. 
Qv.  No.  CIV.A.93-K-1713  (D.  Col. 
Dec.  8. 1993)  ("[The]  Clean  Water 
Act's  preclusion  of  the  discharge  of 
any  pollutant  into  'navigable  waters' 
includes  such  discharge  which 
reaches  'navigable  waters'  through 
groundwater."); 
—Leslie  Salt  Co.  v.  United  States.  896 
F.2d  354,  358  (9th  Or.  1990)  (CWA 
jurisdiction  existed  over  salt  flat  even 
though  hydrologic  connection 
between  salt  flat  and  navigable  waters 
was  man-made;  "The  fact  that  third 
parties,  including  the  government,  are 
responsible  for  flooding  Leslie's 
property  is  irrelevant  The  Corps' 
jurisdiction  does  not  depend  on  how 
the  property  at  issue  became  a  water 
of  the  United  States.  Congress 
intended  to  regulate  local  aquatic 
ecosystems  regardless  of  their 
origin."). 

The  control  of  such  discharges  are 
best  handled  in  the  design  phase  of 
the  control  facility.  The  NPDES 
permit  requires  the  use  of  the  Idaho 
Waste  Management  Guidelines  for 
confined  Feeding  Operations  when 
designing  control  facilities.  In  certain 
areas  the  use  of  liners  may  be  required 
as  part  of  control  facility  construction. 
— Part  n.C.3.  of  the  proposed  permit 
prohibits  the  discharge  of  l^d 
applied  wastes  to  waters  of  the  United 
States.  The  purpose  of  this 
prohibition  is  to  prevent  wastewater 
pollutants  from  entering  waters  of  the 
United  States.  For  example, 
wastewater  must  not  be  applied  at 
such  a  rate  that  runoff  from  the 
applied  fields  is  entering  waters  of  the 
United  States.  This  provision  also 
applies  when  the  ground  is  saturated 
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from  precipitation  or  frozen  and 
wastewater  is  being  applied  resulting 
in  runoff  entering  waters  of  the 
United  States. 

VI.  Basis  for  Monitoring  and  Reporting 
Requirements 

A.  Notice  of  Intent 

Part  I.D.  of  the  permit  requires  that  a 
Notice  of  Intent  (NOI)  be  submitted  to 
EPA  and  the  State.  The  NOI  fulfills  the 
application  requirements  for  CAFOs  in 
accordance  with  40  CFR  122.21(i). 

B.  Discharge  Notification 

Parts  n.D.  and  IV.  of  the  permit 
identify  the  monitoring  and  reporting 
requirements  for  CAPOs.  These  parts 
require  the  permittee  to  report  to  EPA, 
by  phone,  within  24-hours,  any 
discharge  from  the  CAFO  to  Waters  of 
the  United  States.  The  permittee  is  also 
required  to  submit  a  written  report  to 
EPA  and  the  Idaho  Department  of 
Health  and  Welfare  Division  of 
Environmental  Quality  within  five  days 
of  the  discharge.  These  notification 
requirements  are  in  accordance  with  40 
CFR  122.44(i).  122.410)(4).  and 
122.41(1)(6). 

The  required  monitoring  reports  differ 
bom  those  described  in  40  CFR 
122.4ia)(4)  as  follows: 
—The  Discharge  Monitoring  Report 
PMR)  forms  have  been  determined  to 
be  inappropriate  for  the  type  of 
monitoring  information  required  from 
the  permitted  facilities,  and  will  not 
be  used. 
— No  calculations  are  required  to  meet 
permit  effluent  limitations. 

Vn.  Limitations  of  the  General  Permit 

A.  Limitations  on  Coverage 

In  accordance  with  Part  122.28,  the 
Director  may  determine  that  the  General 
Pennit  is  inappropriate  for  certain 
facilities.  This  can  occur  in  situations 
where  the  permittee  is  not  in 
compliance  with  the  General  Permit  or 
if  more  stringent  requirements  are 
necessary  to  achieve  state  water  quality 
standards. 

The  General  Permit  may  also  be 
inappropriate  for  CAFOs  that  discharge 
into  sanitary  sewer  systems.  In  this  case, 
it  is  the  sanitary  system  that  is 
discharging  and  therefore  requires  a 
permit. 

Discharges  from  duck  feeding 
operations  established  prior  to  1974  are 
also  not  covered  by  this  General  Permit. 

B.  Individual  Permits 

Part  m.B.  of  the  permit  establishes  the 
circumstances  in  which  an  individual 
pennit  (instead  of  the  General  Permit) 
may  be  appropriate.  These  provisions 
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are  included  in  the  permit  pursuant  to 
40  CFR  122.28. 

Vni.  Other  Requirements 

A.  Endangered  Species  Act 

Formal  consultation  is  not  necessary 
for  CAFOs  covered  by  this  general 
permit  since  this  is  a  no  discharge 
permit.  Endangered  species  should  not 
be  impacted  by  surface  water  discharges 
from  facilities  in  compliance  with  this 
permit. 

B.  State  Certification 
Section  301(b)(1)(c)  of  the  Act 

requires  that  an  NPDES  permit  contain 
conditions  which  ensure  compliance 
with  applicable  State  water  quality 
standards  or  limitations.  Section  401 
requires  that  States  certify  that  Federally 
issued  permits  are  in  compliance  with 
State  law.  No  permits  can  be  issued 
until  the  requirements  of  Section  402 
are  satisfied.  Therefore,  EPA  is 
requesting  the  State  of  Idaho 
Department  of  Health  and  Welfare  to 
provide  appropriate  certification  for  the 
draft  general  permit  pursuant  to  40  CFR 
124.53. 

AutliorizatioD  to  Discliarge  Under  the 
Natioiud  PoUutuit  Dischai^  EUmiiuUoii 
SyMBm  (NPDES)  for  Concsntrated  Animal 
Feeding  Operations  (CAFO) 

General  Pennit  No. :  IDGOl  0000 

In  compliance  with  the  provisions  of  the 
Qean  Water  Act  (CWA),  33  U.S.Q  1251  et 
seq.,  as  amended  by  the  Water  Quality  Act 
of  1987.  P.L.  100-4.  the  "Act": 

Owners  and  operators  of  CAFOs  except 
those  sites  excluded  from  coverage  in  Part  I 
of  this  NPDES  pennit,  are  authorized  to 
discharge  in  accordance  with  effluent 
limitations,  monitoring  requirements,  and 
other  provisions  set  forth  herein. 

A  OCHnr  OF  THIS  GENERAL  PERMIT 
MUST  BE  KEPT  AT  THE  SITE  OF  THE 
CAFO  AT  ALL  TIMES. 

This  permit  will  become  effective 


This  permit  and  the  authorization  to 
discharge  under  the  National  Pollutant 
Discharge  Elimination  System  shall  expire  5 
years  after  the  effective  date  of  this  permit. 

Signed  this day  of  August  1995. 

Janis  Hastings, 

AcUng  Director,  Water  Division.  Region  10. 

L  Pennit  Coverage 

A.  Who  needs  to  be  covered  by  this  permit? 

B.  What  constitutes  a  discharge? 

C.  How  to  determine  if  your  animal  feeding 

operation  is  a  CAFO? 

D.  How  to  apply  for  permit  coverage? 

E.  Permit  E]q)iration 

n.  Pemit  Requiremenli 

A.  Discharge  Limitations 

B.  Best  Management  Practice  (BMP) 

1.  Design  of  Control  FaciHties 

2.  Facility  Expansion 

3.  Chemical  Handling 

4.  Access  Restriction 


5.  Land  Application 

6.  Emergency  Operation  and  Maintenance 
C  Prohibitions 
D.  Discharge  Monitoring  and  Notification 

m.  Limitations  of  the  General  Permit 

A.  Limitations  on  Coverage 

B.  Requiring  an  Individual  Permit 

IV.  Monitoring,  Reporting  and  Recording 
Requirements 

A.  When  to  Report? 

B.  What  to  report? 

C.  Other  Noncompliance  Reporting 

D.  Inspection  and  Entry 

V.  Compliance  Responsibilities 

A.  Duty  to  Comply 

B.  Penalties  for  Violations  of  Permit ' 
Conditions 

1.  Administrative  Penalty 

2.  Qvil  Penalty 

3.  Criminal  Penalties 

a.  Negligent  Violations 

b.  Knowring  Violations 

c.  Knowing  Endangerment 

d.  False  Statements 

C  Need  to  Halt  or  Reduce  Activity  not  a 
DefiBnse 

D.  Duty  to  Mitigate 

E.  Proper  Operation  and  Maintenance 

F.  Removed  Substances 
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B.  Permit  Actions 
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L  Paperwork  Reduction  Act 

vn.  Definitions 

I.  Pemlt  Coverage 

A.  Who  Needs  To  Be  Covered  by  This  Pennit? 
A  permit  is  required  for  discharges  of 

process  wastewater  from  all  operations 
classified  as  a  Concentrated  Animal  Feeding 
Operation  (CAPO). 

B.  What  Constitutes  a  Discharge? 

This  permit  does  not  allow  the  discharge 
of  process  wastewater  except  in  accordance 
with  Part  n.A.  of  this  pennit. 

A  discharge  of  process  wastewater  is  the 
release  of  pollutants  from  a  CAFO  which 
enters  surface  waters  such  as  a  river,  stream, 
creek,  lake,  or  other  waters  of  the  United 
States.  Process  wastewaters  include,  but  are 
not  limited  to,  the  following: 

—Runoff  from  corrals,  stock  piled  manure, 

and  silage  piles; 
— Overflow  from  storage  ponds;  and 
—Runoff  from  irrigated  fields  in  which 

wastewater  is  applied  at  greater  than 

agronomic  rates. 


C.  How  To  Determine  If  Your  Animal  Feeding 
Opemtion  Is  a  CAFO? 

Review  the  following  questions  to 
determine  if  your  facility  is  a  CAFO. 

1.  Do  you  operate  a  fodlity  where  animals 
are  confined  and  fed  or  maintained? 

If  yes.  proceed  to  next  question.  If  no,  your 
facility  is  not  a  CAFO. 

2.  Are  animals  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more  in 
any  12  month  period? 

Uyes,  proceed  to  next  question.  If  no.  your 
bcility  is  not  a  CAFO. 

3.  Do  any  crops  or  vegetation  exist  in  the 
confinement  lot  or  fecility? 

"  If  no.  pioraed  to  next  question.  If  yes.  your 
facility  is  not  a  CAFO. 

4.  Does  your  facility  confine  greater  than 
the  following  number  of  animals: 

— 700  mattire  dairy  cattle. 

—1000  slaughter  or  feeder  cattle,  or 

— 1000  animal  units  (See  Appendix  A  for 

details)? 

If  yes.  your  facility  is  a  CAFO.  If  no. 
proceed  to  next  question. 

5.  Does  your  facility  confine  the  following 
number  of  animals: 

—between  200  and  700  mature  dairy  cattle, 
—between  300  and  1000  slaughter  or  feeder 

cattle,  or 
—between  300  and  1000  animal  imits  (See 

Appendix  A  for  details)? 

If  yes,  proceed  to  question  7.  If  no.  proceed 
to  next  question. 

6.  For  facilities  with  less  than  the  animals 
established  in  Question  5.  above,  have  you 
been  notified  by  EPA.  after  an  inspection, 
that  your  facili^  has  been  designated  a 
CAFO?  See  Appendix  B  for  details  on 
significant  contributors  of  pollution. 

If  yes,  your  facility  is  a  CAFO. 

7.  Does  your  facility  discharge  directiy  into 
riven,  streams,  creeks  or  other  waters  of  the 
United  SUtes? 

If  yes.  your  facility  is  a  CAFO.  If  no, 
proceed  to  next  question. 

8.  Does  your  facility  discharge  through  a 
man-made  device  such  as  a  pipe,  ditch,  or 
field  overflow  from  land  application,  into  a 
river,  stream,  creek  or  other  waters  of  the 
United  States? 

If  yes.  your  facifity  is  a  CAFO.  If  no,  your 
facility  is  not  a  CAFO. 

9.  Have  you  been  otherwise  notified  by 
EPA  that  your  facility  is  a  CAFO?  If  yes,  your 
facility  is  a  CAFO.  (The  Regulations  state  that 
"the  Director  may  designate  any  animal 
feeding  operation  as  a  CAFO  upon 
determining  that  is  it  a  significant  contributor 
of  pollution  to  the  waters  of  the  United 
States.") 

If  you  answered  Yes  to  questions  4,6,7, 
8  or  9  above,  your  facility  is  a  CAFO. 

See  Part  VK.  of  this  pennit  for  more  details 
on  the  definition  of  a  CAFO. 

D.  Pennit  Coverage 

1.  Owners  or  operators  of  CAFOs  must 
submit  an  application  (also  known  as  a 
Notice  of  Intent)  to  the  Environmental 
Protection  Agency  (EPA)  to  obtain  coverage 
under  this  permit  A  list  of  information 
required  for  a  complete  application  can  be 
bund  in  Appendix  C  of  this  permit 


2.  The  application  shall  be  signed  by  the 
owner  or  other  authorized  person  in 
accordance  with  Part  V1.F.  of  this  permit 

3.  The  application  must  be  submitted  to 
EPA  at  least  90  days  prior  to  discharge. 
Coverage  under  this  permit  requires  written 
notification  from  EPA  that  coverage  has  been 
granted  and  that  a  specific  permit  number 
has  been  assigned  to  the  CAFO. 

4.  Signed  copies  of  the  application  shall  be 
sent  to:  U.S.  EPA  Region  10.  WI>-134  CAFO 
NOI.  1200  Sixth  Avenue.  Seattle,  Washington 
98101. 

5.  CAFOs  in  Idaho  must  also  send  a  copy 
of  the  application  to:  Idaho  State  Division  of 
Environmental  Quality,  1410  N.  Hilton. 
Boise,  Idaho  83706-1255. 

E.  Permit  Expiration 

Coverage  under  this  permit  will  expire  five 
(5)  years  from  the  date  of  issuance. 

n.  Permit  Requirementi 

A.  Discharge  limitations 

There  shall  be  no  discharge  of  process 
wastewater  to  waters  of  the  United  States 
except  when  precipitation  events  catise  an 
overflow  of  process  wastewater  from  a 
control  facility  properly  designed, 
constructed,  maintained,  and  operated  to 
contain: 

1.  All  process  generated  wastewater 
resulting  from  the  operation  of  the  CAFO 
(such  as  wash  water,  parlor  water,  watering 
system  overflow,  etc.);  plus, 

2.  All  the  contaminated  nmoff  from  a  25- 
year.  24-hour  rainfall  event;  plus, 

3.  a.  Three  inches  of  runoff  from  the 
accimiulation  of  winter  precipitation;  or 

b.  The  amount  of  runoff  from  the 
accumulation  of  precipitation  from  a  one  in 
five  year  winter. 

B.  Best  h4anagement  Practice  (BMP) 

At  a  minimum,  the  management  practices 
established  in  the  Idaho  State  Waste 
Management  Guidelines  for  Animal  Feeding 
Operations  and  the  BMPs  listed  below  shall 
be  implemented  to  prevent  contamination  of 
waters  of  the  United  States: 

1.  Design  of  Control  Facilities 

All  control  facilities  constructed  after  the 
issuance  date  of  this  permit  or  any  existing 
control  facility  which  is  redesigned  and 
modified  in  any  way  after  the  issuance  of  this 
permit  shall  be  designed,  constructed  and 
maintained  in  accordance  with  the  Idaho 
State  Waste  Management  Guidelines  for 
Animal  Feeding  Operations  and  the  most 
recent  edition  of  the  Natural  Resource 
Conservation  Service  (NRCS)  National 
Handbook  of  Conservation  Practices  and 
associated  State  Addenda,  SCS  Technical 
Note  #716.  Plans  and  specifications  for  these 
control  facilities  shall  be  submitted  to  the 
Idaho  Department  of  Health  and  Welfare 
Division  of  Environmental  Quality  (IDHW- 
DEQ)  for  review  and  approval  prior  to 
construction. 

2.  Facility  Expansion 
CAFO  operations  shall  not  be  expanded, 

either  in  size  or  numbers  of  animals,  unless 
the  waste  handling  procedures  and  structures 
are  adequate  to  accommodate  any  additional 
wastes  that  will  be  generated  by  the 


expanded  operations.  Such  expansion  shall 
be  consistent  with  the  Idaho  State  Waste 
Management  Guidelines  for  Animal  Feeding 
Operations. 

3.  Chemical  Handling 
All  wastes  from  dipping  vata,  pest  and 

parasite  control  imits,  and  other  facilities 
utilized  for  the  application  of  potentially 
hazardous  or  toxic  chemicals  shall  be 
handled  and  disposed  of  in  a  manner  such 
as  to  prevent  any  pollutants  from  entering  the 
waters  of  the  United  States. 

4.  Access  Restriction 
No  flowing  surface  waters  (e.g.  rivers, 

streams,  or  other  waters  of  the  United  States) 
shall  come  into  direct  contact  with  the 
animals  confined  on  the  CAFO.  Fences  may 
be  ited  to  restrict  such  access. 

5.  Land  Application 
Land  application  of  process  wastewater, 

control  facility  solids,  and/ or  manures  (land 
application  materials]  shall  be  applied  at 
agronomic  rates  and  conducted  in 
accordance  with  the  Idaho  State  Waste 
Management  Guidelines  for  Aiumal  Feeding 
Operations  or  other  guidance  approved  by 
the  IDHW-DBQ. 

6.  Emergency  Operation  and  Maintenance 
It  shall  be  considered  "Proper  Operation 

and  Maintenance"  for  a  control  facility 
which  has  been  properly  maintained  and  is 
otherwise  in  compliance  with  the  permit, 
and  that  is  in  danger  of  imminent  overflow 
due  to  chronic  or  catastrophic  rainfall,  to 
discharge  process  wastewaters  to  land 
application  sites  for  filtering.  The  volume 
discharged  during  such  an  event  shall  be 
limited  to  that  amount  reasonably  expected 
to  overflow  from  the  waste  storage  pond. 
Such  discharges  shall  be  reported  to  EPA  in 
accordance  with  Part  IV  of  the  permit. 

C.  Prohibitions 

1.  The  discharge  of  any  materials  or 
substance  other  3ian  process  wastewater  is 
strictly  prohibited  by  this  permit 

2.  Discharges  of  process  wastewaters  to 
waters  of  the  UnitMl  States  by  means  of  a 
hydrologic  connection  is  prohibited. 

3.  The  discharge  or  drainage  of  land 
applied  ivastes  (solid  or  liquid)  from  land 
applied  areas  to  waters  of  the  United  States 
Is  prohibited. 

D.  Discharge  Monitoring  and  Notification 
If,  for  any  reason,  there  is  a  discharge  to 

a  water  of  the  United  States,  the  permittee  is 
required  to  monitor  and  report  as  established 
in  Part  IV.  of  this  permit 

Discharge  flow  and  volume  from  a  CAFO 
may  be  estimated  if  measurement  is 
impracticable. 

m.  Umitatioiis  of  die  Ganaral  Permit 

A.  Limitations  on  Coverage 

The  following  CAFOs  are  not  covered  by 
this  permit: 

1.  CAFOs  which  have  been  notified  by  the 
Director  to  file  for  an  individual  permit  in 
accordance  with  Part  m.B.  of  this  pennit 

2.  CAFOs  that  discharge  all  process 
wastewater  to  a  publicly  owned  sanitary 
sewer  system  which  operates  in  accordance 
with  an  NPIXS  permit 
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3.  Concentrated  Duck  feeding  operations 
established  prior  to  1974. 

B.  Rmpiiring  an  Individual  Permit 

1.  The  Director  may  require  any  person 
authorized  by  this  permit  to  apply  for  and 
obtain  an  individual  NPDES  permit.  The 
Director  will  notify  the  owner  or  ofwrator  in 
writing  that  an  individual  permit  application 
is  required.  If  an  owner  or  operator  fails  to 
submit  the  permit  application  by  the  date 
specified  in  the  Director's  written 
notification,  then  coverage  by  this  general 
penoit  is  automatically  terminated. 

2.  Any  owner  or  operator  covered  by  this 
pennit  may  request  to  be  excluded  from  the 
permit  coverage  by  applying  for  an 
individual  permit.  The  owner  or  operatOT 
shall  submit  an  individual  application  (Form 
1  and  Form  2B)  to  the  Director  with  reasons 
supporting  the  request. 

3.  When  an  individual  NPDES  permit  is 
issued  to  an  owner  or  operator  otherwise 
covered  by  this  permit,  coverage  by  this 
pnmit  is  automatically  terminated  on  the 
efiisctive  date  of  the  individual  permit. 

4.  When  an  individual  NPDES  pennit  is 
denied  to  an  owner  or  operator  otherwise 
covered  by  this  permit,  coverage  by  this 
permit  is  automatically  reinstated  on  the  date 
of  such  denial,  unless  otherwise  specified  by 
the  Director. 

IV.  Monitoring.  Reportiag  and  Racording 
Requirements 

A.  When  to  Report? 

If,  far  any  Teaaon,  then  is  a  discharge  to 
a  wrater  of  the  United  States,  the  pennittee  is 
required  to: 

1.  Verbally  notify  the  EPA  of  the  discharge 
at  (206)  553-1669  within  24  hours,  and 

2.  Notify  the  EPA  and  the  Sute  of  the 
discharge  in  writing  %vithin  5  days  of  the 
discharge.  Written  notification  shall  be  sent 
to  the  addresses  identified  in  Part  LD.  of  this 
permit. 

B.  Wha^o  Report? 

The  inftwmadon  required  fix'  notification 
shall  include: 

1.  A  description  and  cause  of  the 
discharge,  including  a  description  of  the  flow 
path  to  the  receiving  water  body.  Also,  an 
estimation  of  the  duration  of  the  flow  and 
volimie  discharged. 

2.  The  dates  and  times  of  the  discharge, 
and,  if  not  corrected,  the  anticipated  time  the 
discharge  is  expected  to  continue,  as  well  as 
procedures  implemented  to  prevent  the 
recurrence  of  the  discliaige. 

3.  If  caused  by  a  precipitation  event(8), 
information  from  the  NationalAVeather 
Service  concerning  the  size  of  the 
precipitation  event. 

4.  If  any  samples  are  collected  and 
analyzed  the  written  repwt  shall  also  taclude 
the  following: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed  the 
sampling  or  measurements; 

c  The  date(8)  analyses  were  performed; 

d.  The  analytical  techniques  or  methods 
used;  and 

e.  The  results  of  such  analyses. 

5.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  an  oral  report 


has  been  received  within  24  houn  by  the 
Water  Compliance  Section  in  Seattle, 
Washington,  by  phone.  (208)  553-1669. 

6.  Any  reports  submitted  to  EPA  must  be 
signed  by  the  owner  or  authorized  person  in 
accordance  with  Part  VI.F.  of  the  permit 

C.  Other  Noncompliance  Reporting 
Instances  of  noncompliance  not  required  to 

be  reported  in  Part  IV.A.  of  this  permit  shall 
be  reported  in  writing  within  5  days  after  the 
permittee  becomes  aware  of  the  violation. 
The  reports  shall  contain  the  information 
listed  in  Part  IV.B.  of  this  pennit. 

D.  Inspection  and  Entry 

The  permittee  shall  allow  the  Director,  or 
an  authorized  representative  (including  an 
authorized  contractor  acting  as  a 
representative  of  the  Administrator),  upon 
the  presentation  of  credentials  and  other 
documents  as  may  be  required  by  law,  to: 

1.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records  must 
be  kept  under  the  conditions  of  this  permit; 

2.  Have  access  to  and  copy,  at  reasonable 
times,  any  records  that  must  be  kept  under 
the  conditions  of  this  permit; 

3.  Inspect  at  reason^le  times  any  facilities, 
equipment  (including  monitoring  and  control 
equipment),  practices,  or  operations 
regulated  ot  required  under  this  pennit;  and 

4.  Sample  or  monitor  at  reasonable  times, 
for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized  by  the 
Act,  any  substances  or  parameters  at  any 
location. 

V.  CompUanoe  Rnponsibilitiea 

A.  Duty  to  Comply 

The  pennittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation  of  the 
Act  and  is  groimds  far  enforcement  action; 
for  permit  termination,  revocation  and 
reissuance,  or  modification;  or  for  denial  of 
a  permit  renewal  application. 

B.  Penalties  for  Violatioiu  of  Permit 
Conditions 

1.  Administrative  Penalty.  The  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  Sections  301, 
302.  306,  307,  308,  318,  or  405  of  the  Act 
shall  be  subject  to  an  administrative  penalty, 
not  to  exceed  $10,000  per  day  for  each 
violation. 

2.  Civil  Penalty.  The  Act  provides  that  any 
person  who  violates  a  pennit  condition 
implementing  Sections  301,  302.  306,  307, 
308,  318,  or  405  of  tile  Act  shall  be  subject 
to  a  civil  penalty,  not  to  exceed  $25,000  per 
day  for  each  violation.  - 

3.  Criminal  Penalties: 

a.  Negligent  Violations.  The  Act  provides 
that  any  person  who  negligently  violates  a 
permit  condition  implementing  Sections  301, 
302.  306,  307,  308,  318.  or  405  of  tile  Act 
shall  be  punished  by  a  fine  of  not  less  than 
S2,500  nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not  more 
than  1  year,  or  by  both. 

b.  Knowing  Violations.  The  Act  provides 
that  any  penon  who  knowingly  violates  a 
permit  condition  implementing  Sections  301, 


302.  306,  307,  308,  318,  or  405  of  the  Act 
shall  be  punished  by  a  fine  of  not  less  than 
$5,000  not  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not  more 
than  3  yean,  or  by  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who  knowingly 
violates  a  pennit  condition  implementing 
Sections  301,  302,  306.  307,  308,  318,  or  405 
of  the  Act,  and  who  knows  at  that  time  that 
he  thereby  places  another  person  in 
imminent  danger  of  death  or  serious  bodily 
injury,  shall,  upon  conviction,  be  subject  to 
a  fine  of  not  more  than  $250,000  or 
imprisonment  of  not  more  than  15  yean,  or 
both.  A  person  which  is  an  organization 
shall,  upon  conviction  of  violating  this 
subparagraph,  be  subject  to  a  fine  of  not  more 
than  $1,000,000. 

d.  False  Statemente.  The  Act  provides  that 
any  person  who  knowingly  makes  any  false 
material  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  this  Act  or 
who  knowingly  falsifies,  tampen  with,  or 
rendera  inaccurate  any  monitoring  device  or 
method  required  to  be  maintained  under  this 
Act,  shall  upon  conviction,  be  punished  by 

a  fine  of  not  more  that  $10,000,  or  by 
imprisonment  for  not  more  than  2  yean,  or 
by  both. 

Nothing  in  this  permit  shall  be  construed 
to  relieve  the  permittee  of  the  civil  or 
criminal  penaJties  for  noncompliance. 

C  Need  To  Halt  or  Reduce  Activity  Not  a 
Defense 

It  shall  not  be  a  defense  for  a  permittee  in 
an  enforcement  actton  that  it  would  have 
been  necessary  to  halt  or  reduce  the 
permitted  activity  in  order  to  maintain 
compliance  with  the  conditions  of  this 
permit. 

D.  Duty  To  Mitigate 

The  permittee  shall  take  all  reasonable 
steps  to  minimize  or  prevent  any  dischaige 
in  vioUtion  of  this  pennit  which  has  a 
reasonable  likelihood  of  advereely  affecting 
human  health  ot  the  environment 

E.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control  (and  related 
appurtenances)  which  are  insUlled  or  used 
ay  the  permittee  to  achieve  compliance  with 
the  conditions  of  this  permit. 

F.  Removed  Substances 

Solids,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or  control 
of  wastewaten  shall  be  disposed  of  in  a 
maimer  so  as  to  prevent  any  pollutant  from 
such  materials  finom  entering  waten  of  the 
United  Sutes.  , 

G.  Toxic  Pollutants 

The  permittee  shall  comply  with  effluent 
standards  or  prohibitions  established  under 
Section  307(a)  of  the  Act  for  toxic  pollutants 
within  the  time  provided  in  the  regulations 
that  establish  those  standards  or  prohibitions, 
even  if  the  pennit  has  not  yet  been  modified 
to  incorptorate  the  requirement. 


VL  Gmiaral  Raquirementa 


A.  Anticipated  Noncompliance 

The  permittee  shall  also  give  advance 
notice  to  the  Director  of  any  planned  changes 
in  the  permitted  facility  or  activity  which 
may  result  in  noncompliance  with  permit 
requirements. 

B.  Permit  Actions 
This  pennit  may  be  modified,  revoked  and 

reissued,  or  terminated  for  cause.  The  filing 
of  a  request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance,  or 
termination,  or  a  notification  of  planned 
changes  or  anticipated  noncompliance,  does 
not  stay  any  permit  condition. 

C.  Duty  To  Reapply 
If  the  permittee  wishes  to  continue  an 

activity  regulated  by  this  pennit  after  the 
expiration  date  of  this  permit,  the  permittee 
must  apply  for  a  new  permit  by  resubmitting 
the  infbrmation  in  Appendix  C  of  this  permit. 
The  application  should  be  submitted  at  least 
180  days  before  the  expiration  date  of  this 
permit 

D.  Duty  To  Provide  Information 
The  permittee  shall  furnish  to  the  Director, 

within  a  reasonable  time,  any  information 
which  the  Director  may  request  to  determine 
whether  cause  exists  for  modifying,  revoking 
and  reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this  permit 
The  permitiee  sh^l  also  furnish  to  the 
Director,  upon  request,  copies  of  records 
required  to  be  kept  by  this  pennit 

E.  Other  Information 
When  the  permittee  becomes  aware  that  it 

failed  to  submit  any  relevant  facts  in  a  permit 
application,  or  submitted  incorrect 
information  in  a  pennit  application  or  any 
report  to  the  Director,  it  shall  prompUy 
submit  such  facts  or  information. 

F.  Signatory  Requirements 
All  applications,  reports  or  information 

submitted  to  the  Director  shall  be  signed  and 
certified. 

1.  All  permit  applications  shall  be  signed 
as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer. 

b.  For  a  partnerahip  or  sole  proprietonhip: 
by  a  general  partner  or  the  proprietor, 
respectively. 

c.  For  a  municipality,  state,  federal,  or 
other  public  agency:  by  either  a  principal 
executive  officer  or  ranking  elected  official. 

2.  All  reports  required  by  the  permit  and 
other  inforaution  requesteid  by  the  Director 
shall  be  signed  by  a  person  described  above 
or  by  a  duly  authorized  representative  of  that 
penon.  A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  authorization  is  made  in  writing  by 
a  person  described  above  and  submitted  to 
the  Director,  and 

b.  The  authorization  specified  either  an 
individual  or  a  pocition  having  responsibility 
for  the  overall  operation  of  the  regulated 
facility  or  activity,  such  as  the  position  of 
plant  manager,  operator  of  a  well  or  a  well 
field,  superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or  position 
having  overall  responsibility  fat 


environmental  matten  for  the  company.  (A 
duly  authorized  representative  may  thus  be 
either  a  named  individual  or  any  individual 
occupying  a  named  position.) 

3.  Changes  to  authorization.  If  an 
authorization  under  paragraph  VI.F.2.  is  no 
longer  accurate  because  a  different  individual 
or  position  has  responsibility  for  the  overall 
operation  of  the  facility,  a  new  authorization 
satisfying  the  requirements  of  paragraph 
VI.F.2.  must  be  submitted  to  the  Director 
prior  to  or  together  with  any  reports, 
information,  or  applications  to  be  signed  by 
an  authorized  representative. 

4.  Certification.  Any  person  signing  a 
document  under  this  section  shdl  make  the 
following  certification: 

"I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations." 

G.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2.  all  reports 
prepared  in  accordance  with  the  terms  of  this 
permit  shall  be  available  for  public 
inspection  at  the  office  of  the  Director.  As 
required  by  the  Act  permit  applications, 
permits  and  eftluent  data  shall  not  be 
considered  confidential. 

H.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be  construed 
to  preclude  the  institution  of  any  legal  action 
or  relieve  the  permittee  from  any 
responsibilities,  liabilities,  or  penalties  to 
which  the  permittee  is  or  may  be  subject 
imder  Section  311  of  the  Act 


L  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this  draft 
general  permit  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501  et  seq. 
The  information  collection  requirements  of 
this  permit  have  already  been  approved  by 
the  Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the  CWA. 


/.  Property  Rights 

The  issuance  of  this  pennit  does  not 
convey  any  property  rights  of  any  sort,  or  any 
exclusive  privileges,  nor  does  it  authorize 
any  injury  to  private  property  or  any  invasion 
of  personal  rights,  nor  any  infringement  of 
federal,  state  or  local  laws  or  regulations. 

/.  SevNobility 

The  provisions  of  this  permit  are  severable, 
and  if  any  provision  of  this  permit,  or  the 
application  of  any  provision  of  this  permit  to 
any  circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of  this 
permit,  shall  not  be  affected  thereby. 

K.  State  Laws 

Nothing  in  this  pennit  shall  be  construed 
to  preclude  the  institution  of  any  legal  action 
or  relieve  the  permittee  from  any 
responsibilities,  liabilities,  or  penalties 
established  pursuant  to  any  applicable  state 
faw  or  regulation  under  authority  preserved 
by  Section  510  of  the  Act 


VZ7.  Definitions 

A.  2S-Yeai:  24-Hour  Rainfall  Event  means 
the  t™«'""""t'  24-hour  precipitation  event 
with  a  probable  recurrence  interval  of  once 
in  25  yean,  as  defined  by  the  National 
Weather  Service  in  Technical  Paper  Number 
40,  "Rainfall  Frequency  Atlas  of  the  United 
States",  May  1961,  and  subsequent 
amendments,  or  equivalent  regional  or  state 
rainfall  probability  information  developed 
therefrom. 

B.  Administrator  means  the  Administrator 
of  the  United  States  Environmental 
Protection  Agency,  or  an  authorized 
representative. 

C  Agronomic  Rates  means  the  land 
application  of  animal  wastes  at  rates  of 
application  which  provide  the  crop  or  forage 
growth  with  needed  nutrients  for  optimum 
health  and  growth. 

D.  Animal  feeding  operation  means  a  lot  or 
facility  (other  than  an  aquatic  animal 
production  facility)  where  animals  have 
been,  are,  or  will  be  stabled  or  confined  and 
fed  or  maintained  for  a  total  of  45  days  or 
more  in  any  12-month  period,  and  the  animal 
confinement  areas  do  not  sustain  crops, 
vegetation,  forage  growth,  or  post-harvest 
residues  in  the  normal  growing  season.  Two 
or  more  animal  feeding  operations  under 
common  ownerehip  are  a  single  animal 
feeding  operation  if  they  adjoin  each  other, 
or  if  they  use  a  common  aree  or  system  for 
the  disposal  of  wastes. 

E.  Animal  unit  means  a  unit  of 
measurement  for  any  animal  feeding 
operation  calculated  by  adding  the  following 
numben:  The  number  of  slau^ter  and  feeder 
catUe  and  dairy  heifera  multiplied  by  1.0, 
plus  the  number  of  mature  dairy  cattle 
multiplied  by  1.4,  plus  the  number  of  swine 
weighing  over  55  pounds  multiplied  by  0.4, 
plus  the  number  of  sheep  multiplied  by  0.1, 
plus  the  number  of  horses  multiplied  by  2.0. 

The  director  may  establish  other  animal 
unit  factore  for  animal  types  not  listed  above. 

F.  Application  means  a  written  "notice  of   • 
intent"  pursuant  to  40  CFR  122.28. 

G.  Best  Management  Practices  (BMPs) 
means  schedules  of  activities,  prohibitions  of 
practices,  maintenance  procedures,  and  other 
management  practices  to  prevent  or  reduce 
the  pollution  of  "waters  of  the  United 
States".  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  site  runoff,  spillage  or 
leaks,  sludge  or  waste  disposal,  or  drainage 
from  raw  material  storage. 

H.  Concentrated  Animal  <Feeding 
Operation  (CAFO)  means  an  "animal  feeding 
operation"  which  meets  the  criteria  in  40 
CFR  Part  122,  Appendix  B,  or  which  the 
Director  designates  as  a  significant        ^^ 
contributor  of  pollution  punuant  to  40  CFR 
122.23  (c).  Animal  feeding  operations 
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defined  as  "concentrated"  in  40  CFR 122 
Appendix  B  are  as  follows: 

1.  New  and  existing  operations  which 
stable  or  confine  and  feed  or  maintain  for  a 
total  of  45  days  or  more  in  any  12-month 
period  more  than  the  numbers  of  animgU 
specified  in  any  of  the  following  categories: 

a.  1,000  slaughter  or  feeder  cattle; 

b.  700  mature  dairy  cattle  (whether  milkers 
or  dry  cows): 

c.  2,500  swine  weighing  over  55  pounds 
each: 

d.  500  horses; 

e.  10,000  sheep  or  lambs; 

f.  55.000  turkeys; 

g.  100,000  laying  hens  or  broilers  when  the 
Cacihty  has  unlimited  continuous  low 
watering  systems; 

h.  30,000  laying  hens  or  broilers  when 
facility  has  liquid  manure  handling  system; 

i.  5,000  ducks;  or 

j.  1 ,000  animal  units. 

2.  New  and  existing  operations  which 
discharge  pollutants  into  waters  of  the 
United  States  either  through  a  man-made 
ditch,  flushing  system,  or  other  similar  man- 
made  device,  or  directly  into  waters  of  the 
United  States,  and  which  sUble  or  confine 
and  feed  or  maintain  for  a  total  of  45  days 
or  more  in  any  12-month  period  more  than 
the  nimibers  or  types  of  animals  in  the 
following  categories: 

a.  300  slaughter  or  feeder  cattle, 

b.  200  mature  dairy  cattle  (whether  milkers 
or  dry  cows); 

c.  750  swine  weighing  over  55  pounds; 

d.  150  horses; 

e.  3,000  sheep  or  lambs; 

f.  16,000  turkeys; 

g.  30,000  laying  hens  or  broilers  when  the 
facility  has  unlimited  continuous  flow 
watering  systems; 

h.  9,000  laying  hens  or  broilers  when 
facility  has  a  liquid  manure  handling  system- 

i.  1.500  ducks;  or 

j.  300  animal  units  (fixmi  a  combination  of 
slaughter  steers  and  heifers,  mature  dairy 
cattle,  swine  over  55  pounds  and  sheep). 

Provided,  however,  that  no  animal  feeding 
operation  is  a  CAFO  as  defined  above  if  such 
animal  feeding  operation  discharges  only  in 
the  event  of  a  25-year,  24=hour  storm  event. 

I.  Control  Facility  means  any  system  used 
ftw  the  retention  of  all  wastes  on  the  premises 
until  their  ultimate  disposal.  This  includes 
the  retention  of  manure,  liquid  waste,  and 
runoff  frcHn  the  fieedlot  area. 

J.  Dinctor  means  the  R^onal 
Administrator  of  EPA. 

K.  Feedlot  means  a  concentrated,  confined 
animal  or  poultry  growing  operation  for 
meat,  milk,  or  egg  production,  or  stabling,  in 
pens  or  houses  wherein  the  animals  or 
poultry  are  fed  at  the  place  of  confinement 
and  crop  or  forage  growth  or  production  is 
not  sustained  in  the  area  of  confinement 

L  Ground  Water  meana  any  subsurface 
waten. 

M.  Hydrologic  Connection  means  the  flow 
between  surface  impoundments  and  surface 
water  by  means  of  a  subsurface  conveyance. 
N.  Land  Application  means  the  removal  of 
wastewater  and  waste  solids  from  a  control 
facility  and  distribution  to,  or  incorporation 
into  the  soil. 

O.  Process  Wastewater  means  any  process 
generated  wastenrater  directly  or  indirectly 
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used  in  the  operation  of  a  fieedlot  (such  as 
spillage  or  overflow  from  animal  or  j>oultry 
watering  systems;  washing,  cleaning,  or 
flushing  pens,  bams,  manure  pitj,  direct 
conUct  swimming,  washing,  or  spray  cooling 
of  animals;  and  dust  control)  and  any 
precipitation  which  comes  into  contact  wth 
any  manure  or  litter,  bedding,  or  any  other 
raw  material  or  intermediate  or  final  material 
or  product  used  in  or  resulting  from  the 
production  of  animals  or  poultry  or  direct 
products  (e.g.,  milk,  eggs). 

P.  Severe  Property  Damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of  natural 
resources  which  can  reasonably  be  expected 
to  occur  in  the  absence  of  a  bypass.  Severe 
property  damage  does  not  mean  economic 
loss  caused  by  delays  in  production. 

Q.  The  Act  means  Federal  Water  Pollution 
Control  Act  as  amended,  also  known  as  the 
Clean  Water  Act,  found  at  33  USC 1251  et 
seq. 

R.  Toxic  Pollutants  mean  any  pollutant 
listed  as  toxic  under  section  307(a)(1)  of  the 
Act 

S.  Waters  of  the  United  States.  See  40  CFR 
122.2. 

Appendix  A 

Animal  Units  Calculations 

"Animal  unit"  is  a  term  defined  by  the 
regulations  and  varies  according  to  animal 
type;  one  animal  is  not  always  equal  to  one 
animal  unit.  Conversion  to  animal  units  is  a 
procedure  used  to  determine  pollution 
equivalents  among  the  different  animal  types; 
dairy  cows  produce  more  waste  than  sheep. 
This  calculation  is  used  on  facilities  with 
more  than  one  animal  type  onsite. 

The  number  of  animal  units  is  calculated 
as  follows: 

—number  of  slaughter  and  feeder  cattle 

multiplied  by  1.0,  plus, 
—number  of  mature  dairy  cattle  multiplied 

by  1.4,  plus, 
—number  of  dairy  heifers  cattle  multiplied 

by  1.0,  plus, 
—number  of  swine  weighing  over  55  pounds 

multiplied  by  0.4,  plus, 
— number  of  sheep  multiplied  by  0.1,  plus, 
— ^number  of  horses  multiplied  by  2.0. 

Example  1 :  Determine  the  number  of 
animal  units  on  a  dairy  operation  which 
maintains  650  mature  dairy  cows  and  300 
dairy  heifers. 

((#  mature  cow8)(1.4)  +  («  heifais)(l.o)] « 

animal  units 

[(650  X  1.4)  +  (300  X  1.0)]  =  1210  animal 

units. 

Such  a  facility  exceeds  the  1000  animal 
units  as  established  in  Part  I.C.4.  of  this 
permit,  thus  this  facility  is  a  CAFO  and  is 
subject  to  NPDES  requirements. 

Example  2:  Determine  the  nuaober  vf 
animal  units  on  a  feeding  operation  which 
maintains  650  sfaughter  cattle,  100  horses, 
and  1000  sheep. 

1(650  X  1.0)  +  (100  X  2)  +  (1000  X  0.1)}  =  950 
animal  imits. 

This  facility  does  not  exceed  the  1000 
animal  uniu  required  to  be  a  CAFO  in  Put 


I.C4.  of  this  permit.  However,  it  can  be 
classified  as  a  CAFO  under  Part  I.C5.  of  this 
permit  if  pollutants  are  discharged  through  a 
man-made  conveyance  or  if  pollutants  are 
discharged  directly  to  waters  of  the  U.S.  If 
this  situation  occurs,  discharges  are  subject 
to  NPDES  requirements. 

Appendix  B 

Significant  Contributor  ofPollutanU 
Definition 

"Significant  Contributor  of  Pollutants" 
(SCP)  is  a  designation  of  an  animal  feeding 
operation  made  by  the  Director  on  a  case-by- 
case  basis.  The  purpose  of  this  designation  is 
to  regulate  animal  feeding  operations  that  are 
not  automatically  classified  as  CAFOs  in  Part 
LC  of  the  permit  and  have  the  potential  of 
causing  environmental  harm. 
Designation  Procedure 

—SCP  determinations  can  only  be  conducted 

after  an  onsite  inspection. 
—The  following  factors  are  considered  when 

making  an  SCP  determination: 

a.  The  size  of  the  animal  feeding  operation 
and  the  amoimt  of  wastes  reaching  waters  of 
the  United  States. 

b.  The  location  of  the  animal  feeding 
operation  refative  to  waters  of  the  United 
SUtes, 

c  The  means  of  conveyance  of  animal 
wastes  and  process  wastewater  to  waters  of 
the  United  States, 

d.  The  slope,  vegetation,  rainfall,  and  other 
factors  affecting  the  likelihood  or  frequency 
of  dischai^ge  of  animal  wastes  and  process 
wastewater  into  waters  of  the  United  States, 
and 

e.  Other  relevant  factore. 

— ^An  animal  feeding  operation  is  a  CAFO 
upon  notification  by  the  Director. 

Appendix  C 

Notice  of  Intent  (Application)  Information 
Requirements 

The  Application  to  be  covered  by  this 
permit  shall  include  the  following: 

1.  Previous  NPDES  permit  number  if 
applicable, 

2.  Facility  owner's  name,  address  and 
telephone  number, 

3.  Facility  operator's  name,  address  and 
telephone  number. 

4.  Types  of  waste  handling  practices 
currently  used  for  processing  wastes  (such  as 
containment  in  a  waste  storage  pond  plus 
land  application). 

5.  Name  (rf  receiving  water(8)  to  which 
wastewaters  are  (or  may  be)  dischai^  from 
the  facility  (receiving  waters  include  canals, 
latterals,  rivers,  streams,  etc), 

6.  The  type  and  number  of  animals 
confined,  and 

7.  A  sketch  of  the  operation,  including 
control  facilities,  diversion  ditches,  building 
structures.  Heeding  areas,  slope,  direction  of 
overland  and  surface  watar  flow,  and 
proximity  to  surface  waters. 

(PR  Doc.  95-21173  FUed  8-25-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Put>llc  Informaticn  Collection 
Approved  tiy  Office  of  Management 
and  Budget 

August  21, 1995. 

The  Federal  Cammunications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwori:  Reduction  Act  of  1980,  Pub. 
L.  96-511.  You  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Ck>mmunications  Commission,  (202) 
418-1379. 

Federal  Commnnicatioiis  Commission 

OMB  Cbntroi  No.;  3060-0166. 

Expiration  Date:  08/31/98. 

Title:  Preservation  of  Records  of 
Communication  Common  Carriers,  Part 

42. 

Estimated  Annual  Burden:  136  total 
annual  hours;  2  hours  per  response;  68 
respondents. 

Description:  Part  42  prescribes  the 
regulations  governing  die  preservation 
of  records  of  communications  common 
carriers  that  are  fully  subject  to  the 
jurisdiction  of  the  FCC.  The 
requirements  are  necessary  to  ensiue  the 
availability  of  carrier  records  needed  by 
Commission  staff  for  regulatory 
purposes. 
OMB  Control  No.:  3060-0515. 

Expiration  Date:  08/31/98. 

Title:  Miscellaneous  Common  Carrier 
and  Record  Carrier  Annual  Letter  Filing 
Requirement— Section  43.21(d). 

Estimated  Annual  Burden:  38  total 
annual  hours:  1.35  hoius  per  response; 
28  respondents.  ^^ 

Description:  Pursuant  to  47  CFR 
Section  43.21(d)  each  miscellaneous 
common  carrier  with  operating  revenues 
of  $100  million  for  a  calendar  year  shall 
file  with  the  Common  Carrier  Bureau 
Chief  a  letter  showing  its  operating 
revenues  for  that  year  and  the  value  of 
its  total  commimications  plant  at  the 
end  of  that  year.  Each  record  carrier 
with  operating  revenues  over  $75 
million  for  a  i^endar  year  shall  file  a 
letter  showing  selected  income 
statement  and  balance  sheet  items  for 
that  year  with  the  Common  Carrier 
Bureau  Chief.  These  letters  must  be  filed 
by  March  31  of  the  following  year. 
OAffl  Corttrol  No.:  3060-0470. 

Expiration  Date:  08/31/98. 
Title:  Computer  IE  Remand 
Proceeding:  Bell  Operating  Company 
Safeguards  and  Tier  1  Local  Exdiange 


Company  Safeguards  and 
Implementation  of  Further  Cost— CC 
Docket  No.  90-«23. 

Estimated  Annual  Burden:  27,000 
total  anniud  hours;  300  hours  per 
response;  18  respondents.       ^^ 
Description:  Pursuant  to  47  CFR 
64.901  carriers  are  required  to  separate 
their  regulated  costs  from  nonregulated 
cost  using  the  attributable  cost  method 
of  cost  allocation.  Carriers  must  follow 
the  principles  described  in  Section 
64.901.  Carriers  8ub)ect  to  47  CFR 
64.901  are  also  subject  to  the  provisions 
of  47  CFR  Sections  32.23  and  32.27.  See 
47  CFR  64.902.  47  CFR  Section  64.903 
requires  local  exchange  carriers  with 
annual  operating  revenues  of  $100 
million  or  more  to  file  cost  allocation 
manuals.  The  manuals  are  used  by 
Commission  staff  to  detect  improper 
cross-subsidization.  A  Memorandum 
Opinion  and  Order,  adopted  6/23/93; 
released  7/01/93,  issued  by  the  Chief, 
Common  Carrier  Bureau  adopted  cost 
allocation  unifOTmity  requirements. 
OMB  Control  No.:  3060-0391. 
Expiration  Date:  08/31/98. 
Title:  Monitoring  Program  for  Impact 
of  Federal-State  Joint  Board  Decisions. 
Estimated  Annual  Burden:  1376  total 
annual  hours;  2.02  hours  per  response; 
678  respondents. 

Description:  The  Commission  has 
monitoring  program  which  requires  the 
periodic  reporting  by  telephone 
companies  and  the  National  Exchange 
Carrier  Association.  The  information  is 
used  by  the  Commission,  Joint  Board, 
Congress  and  the  general  public  to 
assess  the  impact  of  several  Joint  Board 
decisions. 

Federal  Communications  Commission. 
WilUun  F.  Catim. 
Acting  Secretary. 

IFR  Doc.  95-21245  Filed  8-25-95;  8:45  am) 
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FEDEfUL  HNANCIAL  INSmVTIONS 
EXAMINATION  COUNCIL 

Appraisal  Subcommittee;  Information 
Collection  ftovlsion  Submitted  for  OMB 
Review 

AOENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  of  information  collection 
revision  sulxnitted  to  OMB  for  review 
and  ^>proval  tmder  the  Paperwork 
Reduction  Act  of  1980. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  die  Appraisal 
Subcommittee  of  the  Federal  Financial 


Institutions  Examination  Council 
("ASC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB")  die 
following  revision  of  a  currentiy 
approved  collection  of  information. 

DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
September  27, 1995. 

ADOnESSES:  Send  comments  to  Edwin 

W.  Baker,  Executive  Director,  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue  NW.,  Suite  200,  Washington, 
DC  20037;  and  Milo  Sunderfiauf, 
Clearance  Officer.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10226,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Counsel, 
Appraisal  Subcommittee,  2100 
Pennsylvania  Avenue,  NW.,  Suite  200. 
Washington,  DC  20037,  from  whom 
copies  of  the  information  collection  and 
supporting  documents  are  available. 

Summary  of  Revision 

Title:  12  CFR  part  il02,  subpart  C; 
Rules  pertaining  to  the  privacy  of 
individuals  and  systems  of  records 
maintained  by  the  Appraisal 
Subcommittee. 

Type  of  Review:  Expedited 
submission — approval  requested  by 
September  29. 1995. 

Description:  The  information  will  be 
used  by  the  ASC  and  its  staff  in 
determining  whether  to  grant  to  an 
individual  access  to  records  pertaining 
to  that  individual  and  whether  to  amend 
or  correct  ASC  records  pertaining  to  that 
individual  vmder  the  Privacy  Act  of 
1974  (5  U.S.C.  S  552a). 

Form  Number:  None. 

OMB  Number:  3139-0004. 

Affected  Public:  Individuals  and 
households. 

Number  of  Respondents:  50 
respondents. 

Total  Annual  Responses:  50 
responses. 

Average  Hours  Per  Response:  .33 
houn. 

Total  Annual  Burden  Hours:  16.67 
houre. 

By  the  Appraisal  Subconunittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Dated:  August  22, 1995. 
Edwin  W.Bakv. 
Executive  Director. 

[FR  Doc.  95-2128  Filed  8-25-95;  8:45  am] 
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Appraisal  Subcommittee;  Information 
Coiiection  Revision  Submitted  for  OIMB 
Review 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  of  information  collection 
revision  submitted  to  OMB  for  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Appraisal 
Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council 
("ASC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB")  the 
following  revision  of  a  currently 
approved  collection  of  information. 
DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
September  27. 1995. 
ADDRESSES:  Send  comments  to  Edwin 
W.  Baker,  Executive  Director,  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue  NW..  Suite  200;  Washington, 
DC  20037;  and  Milo  Sunderhauf, 
Clearance  Officer,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10226.  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Coimsel. 
Appraisal  Subcommittee,  2100 
Pennsylvania  Avenue  NW.,  Suite  200, 
Washington.  DC  20037,  from  whom 
copies  of  the  information  collection  and 
supporting  documents  are  available. 
SmniiMiy  of  Revision 

Title:  12  CFR  part  1102,  subpart  B; 
Rules  of  Practice  for  Proceedings. 

Type  of  Review:  Expedited 
submission— approvd  requested  by 
September  29, 1995. 

Description:  Procedures  for  ASC  non- 
recognition  and  "further  action" 
proceedings  against  State  appraiser 
regulatory  agencies  and  other  persons 
under  §  1118  of  Tide  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (12  U.S  C 
§3347). 

Form  Number:  None. 

OMB  Number:  3139-00C5. 

Affected  Public:  State,  local  or  tribal 
govenunent. 

Number  of  Respondents:  56 
respondents. 

Total  Annual  Responses:  2  responses. 

Average  Hours  Per  Response:  60 
hours. 

Total  Annual  Burden  Hours:  120 
hours. 


Dated:  August  22, 199S. 
Edwin  W.  Baker, 
Executive  Director. 

[PR  Doc.  95-21219  Filed  8-28-95;  8:45  am] 
BIUMQ  coos  «1»41-M 


rbDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
apphcations  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 
Elaine  Blair,  4404  Trilby  Avenue, 

Tampa,  FL  33616,  Sole  Proprietor 
LT  International  Company,  1480  West 

8th  Street,  Brooklyn,  NY  11204, 

Lersvidhya  Thienvanich,  Sole 

Proprietor 
Seko  Ocean  Forwarding,  Lie,  790  Busse 

Road,  Elk  Grove  VillMe,  IL  60007. 

Officer:  Floyd  E.  Smim,  Vice 

President 
Air  Pax,  916  Shaker  Road. 

Longmeadow.  MA  01105,  Joseph 

Rizzari,  Sole  Proprietor. 

Dated:  August  22, 1995. 

By  the  Federal  Maritime  Commission. 
Joaeph  C  PoUdng. 
Secretaiy.  '"' 

[PR  Doc  95-21240  FUed  8-25-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

FCFT,  Inc.,  et  af.;  Formations  of; 

Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 


By  the  Appraigal  Subcommittee  of  the 
Federal  Financial  Institutioiu  Examination 
CoimclL 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
miist  include  a  statement  of  why  a 
writtwi  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  21, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  {Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  FCFT.  Inc.,  Princeton,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  First  Community  Bank 
of  Mercer  County.  Inc.,  Princeton.  West 
Virginia  (an  organizing  bank),  which 
will  acquire  the  assets  and  assume  the 
liabilties  of  the  Mercer  Coimty  West 
Virginia  offices  of  First  Community 
Bank,  Inc.,  Princeton,  West  Virginia. 

B.  Federal  Reserve  Bonk  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Pan  American  Bancshares.  Inc., 
Chicago,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pan 
American  Bank.  Chicago,  Illinois  (in 
organization). 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  White  Pine  Bancorp,  Inc.,  Pine 
River,  Miimesota;  to  become  a  bank 
holding  company  by  acquiring  at  least 
22.7  percent  of  the  voting  shares  of 
Norbanc  Group,  Inc.,  Pine  River, 
Miimesota,  and  thereby  indirectly 
acquire  Pine  River  State  Bank,  Pine 
River,  Miimesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Shamrock  Bancshares.  Inc., 
Coalgate,  Oklahoma;  to  acquire  100 
percent  of  the  voting  shares  of  Clayton 
State  Bank,  Clayton,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1995. 
JennifivJ.JoiuiMni. 
Deputy  Secretary  of  the  Boaid. 
IFR  Doc.  95-21231  FUed  8-25-05;  8:45  am] 
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NationsBank  Corporation;  Acquisition 
of  Company  Engaged  In  Permissibie 
NontMnklng  Activities 

,    The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
I  throughout  the  United  States. 

\     The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfeir  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
miist  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  11, 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1 .  NationsBank  Corporation, 
Charlotte,  Ncurth  Carolina;  to  acqiiire 
CSF  Holdings,  Inc.,  Miami,  Florida,  and 
thereby  indirectly  acquire  Qtizens 
Federal  Bank,  Miami,  Florida,  and 
thereby  engage  in  acquiring  a  imitary 
savings  and  loan  holding  company  and 
its  subsidiary  fedoral  savings  bank, 
pursuant  to  §  225.25(b)(g)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reset  ve 
System,  August  22, 1995. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-21230  Filed  8-25-95;  8^«5  am) 
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PIkeviUe  National  Corporation,  et  ai.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nonttanidng 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacl^  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsotmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  11, 1995. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Pikeville  National  Corporation, 
Pikeville,  Kentucky;  to  engage  de  novo 
in  providing  data  processing  services  to 


its  affiliates  and  subsidiaries  and 
unrelated  third-party  depository 
institutions,  pursuant  to  §  225.25(b)(7) 
of  the  Board's  Regulation  Y.  The 
geographic  scope  for  these  activities  is 
ihe  State  of  Kentucky. 

B.  Federal  Reserve  Bank  of  San 
Frandsco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Security  Corporation,  Salt 
Lake  City,  Utah;  to  engage  de  novo 
through  its  subsidiary.  First  Security 
Leasing  Company,  Salt  Lake  City,  Utah, 
in  arranging  and  investing  in  entities  for 
the  financing  of  low  income  housing 
eligible  for  Federal  income  tax  credits, 
and  providing  advice  to  customers  In 
coimection  with  the  arranging  of  such 
entities,  pursuant  to  $  225.25(b)(6)  of 
the  Board's  Regiilation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1995.    . 

Jennifer  J.  Johnaim, 

Deputy  Secretary  of  the  Board. 

IFR  Doc  95-21232  Filed  8-25-95;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Security  Mission  and  Responsibilities 
of  tl>e  General  Services  Administration 
(QSA)  and  ttie  Federal  Protective 
Service  (FPS)  > 

agency:  General  Services 

Administration  (GSA). 

ACTION:  Notice^ ■ 

summary:  The  purpose  of  this  notice  is 
to  inform  you  of  the  steps  GSA  has 
already  taken  in  response  to  the 
Oklahoma  Qty  bombing  to  provide  a 
safe  and  secure  Federal  workplace  and 
provide  an  update  of  efforts  to  upgrade 
sec\irity  at  GSA  Federal  faciUties  to 
meet  the  minimum  standards  outlined 
in  the  DO]  report  entitled  Vulnerability 
Assessment  of  Federal  Facilities. 
SUPPLEMBfTARY  MFORMATION:  Four 
months  have  elapsed  since  the  April  19 
bombing  of  the  Alfred  P.  Murrah 
Federal  Building  in  Oklahoma  Qty,  and 
GSA  continues  the  initiatives  it 
imdertook  to  enhance  the  security  at 
buildings  under  its  control. 

These  actions  include  a  generally 
heightened  level  of  security  awareness; 
inspection  of  packages,  briefcases  and 
vehicles;  and,  generally  tighter  control 
of  visitors  and  others  within  our 
buildings. 

At  a  number  of  key  locations,  we  have 
taken  steps  to  limit  public  access  and 
escort  visitors,  and  are  continuing  to 
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pay  particular  attention  to  paiidng  lots 
and  garages  as  well  as  street  level 
parking  adjacent  to  the  buildings.  In  a 
number  of  cases,  restrictions  have  been 
placed  on  parking  next  to  buildings. 

We  are  committed  to  continuing  these 
interim  heightened  seciirity  measures 
through  September  30,  and  are  taking 
steps  to  maintain  these  initiatives  in  FY 
1996  until  GSA  begins  implementation 
of  updated  security  provisions 
identified  in  the  OOJ  study. 

I  would  like  to  spedfiodly  recognize 
the  efforts  of  the  FPS  in  implementing 
and  maintaining  the  heightened  interim 
security  measures  during  the  past  four 
months.  I  would  also  like  to  commend 
the  entire  agency  for  pulling  together  to 
accomplish  the  enormous  task  involved 
in  dealing  with  the  devastation  of  the 
txnnbing  in  Oklahoma  Qty  as  well  as 
the  ensuing  operatianal  reqiurements. 
Most  assuredly  this  task  has  been  a 
difBcuh  one,  but  the  tremendous 
accompUshments  of  those  involved  is  a 
fitting  tribute  to  the  dedication  and 
profeosionaliam  of  GSA  employees 
nationwide. 

GSA  is  well  on  its  way  to  completing 
the  task  assigned  by  the  President,  and 
identifying  the  security  needs  of  its 
facilities  nationwide.  To  date,  we  have 
established  Building  Security 
Committees  (BSC's)  at  the  higher  risk 
Level  IV  buildings.  The  BSC's  are 
meeting  and  will  identify  the  required 
security  upgrades  as  outlined  in  the  DOJ 
report.  We  continue  to  mAintgin  the 
ambitious  schedule  established  by  the 
President.  FPS  will  be  monitoring  the 
Uyel  rv  BSC  activities,  and  developing 
guidelines  for  reporting  and  evaluating 
their  security  recommendations. 

The  DOJ  report  specifically  stated  that 
the  FPS  "has  the  experience  and  the 
historical  charter  to  provide  security 
services"  in  GSA  federal  buildings  by 
using  a  wide  range  of  technical  and 
human  resources  (including  both 
Federal  Protective  Police  Officers 
(FFPO's)  and  contract  security  guards). 
Finally,  an  Executive  Order  estabhshing 
an  Interagency  Security  Committee  (ISC) 
headed  by  the  Assistant  Commisraoner 
of  the  FPS  has  been  signed,  and  the 
President  is  issuing  a  Memorandum  for 
Executive  Departments  and  Agencies 
recognizing  GSA 's  leadership  role  in 
federal  building  and  facility  security. 
The  next  few  months  will  be  both 
demanding  and  challenging  as  GSA  and 
FPS  endeavor  to  meet  the  Presidents 
ambitious  schedule  for  implementing 
the  DOJ  study  recommendations.  During 
this  time,  I  would  ask  everyone  to 
remain  committed  to  GSA's  mission  and 
responsibility  to  provide  a  safe  and 
secure  workijig  environment  for  our 
clitt^.  Qustoinen  and  visitors. 
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Dated:  August  15, 1995. 
Roger  W.  Jolmnii. 
Administrator. 

[PR  Doc.  95-21223  Filed  8-25-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Commltlae  on  Vital  and  Heaitt) 
Statistics  (NCVH8)  Subcommittee  on 
Medical  Classification  Systems  and 
NCVHS  Subcommitlee  on  Ambulatory 
and  Hospltal  Care  Stattettcs:  Mseting 

Pvuwiant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
foUowing  meeting. 

Nam:  NCVHS  Subcommittee  on  Medical 
Clasaification  Systems  and  NCVHS 
Subcommittee  on  Ambulatory  and  Hospital 
Care  Statistics. 

Time  and  Data:  9  a.m.-l  p.m..  September 
15, 1995. 

I^ace:  Room  503A,  Hubert  H.  Humphivy 
Building,  200  Independence  Avenue  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on  Medical 
Qaseification  Systems  and  the  Subcommittee 
on  Ambulatory  and  Hospital  Care  Statistics 
will  meet  Jointly  in  a  woridng  session' to 
discuss  the  final  report  of  the  compendium 
on  person-level  and  event-level  health  care 
core  dau  seta  and  to  plan  the  NCVHS  public 
meetings  to  obtain  input  frwn  diverse  parties 
who  report  and  use  standardized  core  data 
sets  for  enrollment  and  encounters;  to  receive 
an  update  on  the  NCHS  Morbidity 
Qassification  Branch  activities;  and  to 
review  the  subcommittees'  work  plans  for 
1995-1996. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  memben  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS.  NCHS, 
CDC.  Room  1100,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville, 
Maryland  20782.  telephone  301/436- 
7050. 

Dated:  August  22, 1995. 

Carolyn  J.  RiMsll.  ^ 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC) 

IFR  Doc.  95-21255  FUed  8-25-95;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  96N-0272] 

Drug  Export;  Telfast  (Fexofenadine 
Hydrochloride)  Tablets  60  Milligrams 
(mg) 

AQENCY:  Food  and  Drug  Administration 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Marion  MeiwU  Dow  Inc.,  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Telfast  (fexofenadine 
hydrochloride)  tablets  60  (mg)  to  France 
for  packaging  for  transshipment  to  the 
United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  futtu« 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  Place,  Rockville,  MD  20855, 
301-594-3150. 

8UPPLBIENTARV  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  dr^gs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  tiiat  the 
agency  review  the  appUcation  v»dthin  30 
days  of  ite  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  pabUc 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Marion  Merrell  Dow  Inc.  Marion  Park 
Dr..  P.O.  Box  9627.  Kansas  Qty.  MO, 
64134-0627.  has  filed  an  application 
requesting  conditional  approval  for  the 
export  of  the  human  drug  Telfut 
(fexofenadine  hydrochloride)  tablets  60 
mg  to  France  for  p»''ifflging  for 
transshipment  to  the  United  Kingdom. 
Telfast  (faxofanadine  hydrochloride) 


Federal  Regr'ster  /  Vol.  60,  No.  166  /  Monday,  August  28,  1995  /  Notices 


44503 


tablets  is  used  for  the  relief  of  symptoms 
such  as  sneezing,  watery  eyes,  blocked 
or  nmny  nose,  Aat  occur  with  hayfever 
(seasonal  allergic  rhinitis).  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  Augtist  10, 1995,  which 
shall  be  considraed  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so.by  September 
7, 1995.  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  thfr30-day  review 
period. 

This  notice  is  issued  imder  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  August  14, 1995. 
Betty  L.  lones, 

Deputy  Director,  Office  of  Compliance,  Center 

for  Drug  Evaluation  and  Reseaich.  ^ 

[FR  Doc.  95-21224  Filed  8-25-95;  8:45  am) 
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Statement  of  Organiiation,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 
1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  at  53  FR  8978,  March  18, 1988)  is 
amended  to  reflect  the  following 
reorganization  in  the  Food  and  Drug 
Adi^nistration  (FDA). 

The  functional  statements  for  the 
Office  of  Compliance,  Center  for  Drug 
Evaluation  and  Research  (CDER),  are 
being  revised  and  updated  to  more 
accurately  reflect  the  activities  carried 
out  by  this  Office. 

Under  section  HF-B,  Organization: 

1.  Delete  the  subparagraph.  Office  of 
Compliance  (HFND),  under  the  Center 


for  Drug  Evaltiation  and  Research  (HFN) 
and  insert  a  new  subparagraph  reading 
as  follows: 

Office  of  Compliance  tHFND). 
Monitora  the  quality  of  marketed  dnigs. 
including  nontraditional  drugs,  through 
product  testing,  surveillance,  and 
compliance  programs. 

Develops  policy  and  standards  for 
labeling,  current  good  manu&cturing 
practice  issues,  clinical  and  good 
laboratory  practice  investigations, 
postmariceting  surveillance,  and  drug 
industry  practices  to  demonstrate  the 
safety  and  effectiveness  of  human  drug 
products  and  ensures  the  xmiform 
interpretation  of  such  standards. 

Develops  and  directs  drug  product 
quality  enforcement  programs; 
postmarketing  drug  quality  surveillance 
programs;  and  compliance  programs  for 
over-the-coimter  (OTC),  nontraditional, 
and  other  drug  monographs.  Directs  the 
Center's  bioresearch  monitoring 
program  for  human  drug  products. 

Advises  the  Center  Director  and  other 
Agency  officials  on  FDA's  regulatory 
and  ei^orcement  responsibilities  for 
human  drugs. 

Initiates  Centw-field  surveillance 
assignments  to  monitor  pivotal  research 
data  submitted  as  pari  of  premarketing 
applications.  Coordinates  preapproval 
inspections  and  results  as  part  of  the 
final  product  approval  process. 

Coordinates  Center-field  relations; 
provides  support  and  guidance  to  the 
field  on  legal  actions,  case  development, 
and  contested  cases;  and  reviews  and 
decides  disposition  of  field  submissions 
involving  deviations  from  standards. 

Evaluates,  classifies,  and  recommends 
human  drug  recalls  and  provides  Center 
coordination  with  field  recall  activities. 
Moniton  the  resolution  of  all  drug 
shortage  situations  involving 
compliance  issues. 

Coordinates  international  inspections, 
results,  and  commimications  v«th 
inspectorates  of  other  nations. 
Participates  in  international  standards- 
setting  activities. 

5.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  ordere  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successore. 

Dated:  August  14, 1995. 
David  A  Keaskr, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  95-21263  FUed  8-25-95;  8:45  am] 
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Health  Care  Rnancing  Administration 

[HS(>-230-N] 

Medicare,  Medicaid,  and  CUA 
Programs;  Ctlnlcat  LatxKstory 
Improvement  Amendments  of  1988 
Exemption  of  Permit-Holding 
{.alMratorlee  In  the  State  of  New  York 

AGENCY:  Health  Care  Finaitcing 

Administiation  (HCFA),  HHS. 

action:  Notice. 

SUMMARY:  Section  353(p)  of  the  Public 
Health  Service  Act  provides  for  the 
exemption  of  laboratories  from  the 
requirements  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA)  when  the  State  in  which  they  are 
located  has  requirements  equal  to  or 
more  stringent  than  those  of  CLLA.  This 
notice  grants  exemption  from  CLIA 
requirements  applicable  only  to 
laboratories  located  within  the  State  of 
New  York,  including  New  York  Qty, 
that  possess  a  valid  permit,  as  mandated 
under  Part  58,  and  Article  Five  of  Titie 
V  of  the  Public  Health  Law  of  the  State 
of  New  York.  This  title  is  appUcable  to 
all  laboratories  except  those  operated  by 
an  individual,  licensed  physician, 
osteopath,  dentist,  podiatrist,  or  a 
physician's  group  practice  which 
performs  laboratory  tests  personally  or 
throtigh  his  or  her  employees,  solely  as 
an  adjunct  to  the  treatment  of  his  or  her 
own  patients. 

EFFECTIVE  DATE:  The  provisions  of  this 
notice  are  effective  on  Augxist  28, 1995 
to  Jime  30,  2001. 

FOR  FURTHER  INFORMATKM  CAU:  Val 
Coppola.  (410)  786-3406. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Legislative 
Authority 

Section  353  of  the  Public  Health 
Service  Act  (PHS  Act),  as  amended  by 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA),  requires 
any  laboratory  that  performs  tests  on 
himian  specimens  to  meet  requirements 
established  by  the  Department  of  Health 
and  Human  Services  (HHS).  Under  the 
provisions  of  the  sentence  foUowing 
section  1861(s)(l4)  and  paragraph 
{s)(16)  of  the  Social  Security  Act.  any 
laboratory  that  also  wants  to  be  paid  for 
services  furnished  to  Medicare 
beneficiaries  must  meet  the 
requirements  of  section  353  of  the  PHS 
Act.  Subject  to  specified  exceptions, 
laboratories  must  have  a  ciurent  and 
valid  CLIA  certificate  to  test  hxmian 
specimens  and  to  be  eligible  for 
payment  bam  the  Medicare  or  Medicaid 
program.  Regulations  implementing 
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section  353  of  the  PHS  Act  are 
contained  in  42  CFR  part  493. 

Section  353(p)  of  the  PHS  Act 
provides  for  the  exemption  of 
laboratories  from  CLIA  requiremoits  in 
a  State  that  applies  requirements  that 
are  equal  to,  or  more  stringent  than, 
those  of  CUA.  The  statute  does  not 
specifically  require  the  promulgation  of 
criteria  for  the  exemption  of  laboratories 
in  a  State.  The  decision  to  grant  CUA 
exemption  to  laboratories  within  a  State 
is  at  our  discretion,  acting  on  behalf  of 
the  Secretary  of  HHS. 

Part  493,  subpart  E,  implements 
section  353(p)  of  the  PHS  Act.  Section 
493.513  provides  that  we  may  exempt 
from  CXIA  requirements,  for  a  period 
not  to  exceed  6  yeare,  State  licoised  or 
approved  laboratories  in  a  State  if  the 
State  meets  specified  conditions. 
Section  493.51 3(k)  provides  that  we  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  names  of  States  whose 
laboratories  are  exempt  from  meeting 
the  requirements  of  part  493. 

n.  Notice  of  Approval  of  CLIA 
Exemption  to  New  York  State 
Laboratories 

In  this  notice,  we  grant  CLIA 
exemption  for  all  specialties  and 
subspecialties  to  all  laboratories  located 
in  the  State  of  New  York,  including  New 
York  aty,  that  possess  a  valid  permit  to 
perform  laboratory  testing  effective 
August  28, 1995  to  June  30, 2001. 

m.  Evaluation  of  New  York  State  (NYS) 
Laboratories 

The  following  describes  the  process 
we  used  to  determine  whether  we 
should  grant  exemption  from  CUA 
requirements  to  permit-holding  NYS 
laboratories. 

A.  Requirements  for  Granting  CUA 
Exemption 

To  determine  whether  we  should 
grant  a  CUA  exemption  to  all 
laboratories  within  the  State  of  New 
York,  we  conducted  a  detailed  and  in- 
depth  comparison  of  NYS'  requirements 
for  its  laboratories  to  those  of  CUA  and 
evaluated  whether  NYS'  standards  meet 
the  requirements  at  §  493.513.  In 
summary,  we  evaluated  whether  NYS— • 

•  Has  laws  in  effect  that  provide  for 
requirements  that  are  equal  to,  or  more 
stringent  than,  CUA  requirements; 

•  Has  an  agency  that  licenses  or 
approves  laboratories  meeting  State 
reqtiirements  that  also  meet  or  exceed 
CLIA  requirements,  and  would, 
therefore,  meet  the  condition  level 
requirements  of  the  CUA  regulations: 

•  Demonstrates  that  it  has 
enforcement  authority  and 
administrative  structures  and  resources 


adequate  to  enforce  its  laboratory 
requirements; 

•  Permits  us  or  our  agents  to  inspect 
laboratories  within  the  State; 

•  Requires  laboratories  within  the 
State  to  submit  to  inspections  by  us  or 
our  agents  as  a  condition  of  licensure; 

•  Agrees  to  pay  the  cost  of  the 
validation  program  administered  by  us 
and  the  cost  of  the  State's  pro  rata  share 
of  the  general  overhead  to  develop  and 
implement  CLIA  as  specified  in 

§§  493.645(b)  and  493.646;  and 

•  Takes  appropriate  enforcement 
action  against  laboratories  found  by  us 
or  our  agents  not  to  be  in  compliance 
with  requirements  comparable  to 
condition  level  requirements. 

We  also  evaluated  whether  NYS 
laboratories  meet  the  requirements  and 
are  approved  in  accordance  with 
§493.515.  Federal  review  of  laboratory 
requirements  of  State  laboratory 
programs. 

As  specified  in  §  493.515.  oxu  review 
of  a  State  laboratory  program  includes 
(but  is  not  necessarily  limited  to)  an 
evaluation  of^ 

•  Whether  the  State's  requirements 
for  laboratories  are  equivalent  to.  or 
more  stringent  than,  the  condition  level 
requirements; 

•  The  State's  inspection  process 
requirements  to  determine — 
—The  comparabiUty  of  the  full 

inspection  and  complaint  inspection 
procedures  to  our  procedures; 
—The  State's  enforcement  procediues 
for  laboratories  found  to  be  out  of 
compliance  with  its  requirements; 
and 
—The  ability  of  the  State  to  provide  us 
with  electronic  data  and  reports  with 
the  adverse  or  corrective  actions 
resulting  from  proficiency  testing  (PT) 
results  that  constitute  imsuccessful 
participation  in  HCFA-approved  PT 
programs  and  with  other  data  we 
determine  to  be  necessary  for 
validation  and  assessment  of  the 
State's  inspection  process 
requirements; 
•  The  State's  agreement  to — 

—Notify  us  within  30  days  of  the  action 
taken  against  any  CUA-exempt 
laboratory  that  has  had  its  licensure  or 
approval  withdrawn  or  revoked  or 
been  in  any  way  sanctioned; 

—Notify  us  within  10  days  of  any 
deficiency  identified  in  a  CUA- 
exempt  laboratory  in  cases  when  the 
deficiency  poses  an  immediate 
jeopardy  to  the  laboratory's  patients 
or  a  hazard  to  the  general  public; 

—Notify  each  laboratory  licensed  by  the 
State  within  10  days  of  our 
withdrawal  of  the  exemption; 

—Provide  us  with  written  notification  of 
any  changes  in  its  licensure  (or 


approval)  and  inspection 

re>quirements; 
—Disclose  any  laboratory's  PT  results  in 

accordance  with  a  State's 

confidentiality  requirements; 
—Take  the  appropriate  enforcement 

action  against  laboratories  we  find  not 

to  be  in  compliance  with 

requirements  comparable  to  condition 

level  requirements  and  report  these 

enforcement  actions  to  us; 
—Notify  us  of  all  newly  licensed 

laboratories,  including  the  specialties 

and  subspecialties,  for  which  any 

laboratory  perfonns  testing,  within  30       ^' 

days;  and 
^*rovide  to  us.  as  requested,  inspection 

schedules  for  validation  purposes. 

B.  Evaluation  of  the  New  York  State 
Request  for  CLIA  Exemption 
The  State  of  New  York  has  formally 

applied  to  us  for  an  exemption  from  the 
CLIA  requirements  for  the  permit- 
holding  laboratories  located  within  the 
State,  including  those  in  New  York  Qty. 
This  exemption  does  not  apply  to 
laboratories  outside  of  the  State  of  New 
York  that  possess  a  NYS  permit  to 
perform  laboratory  testing  on  specimens 
from  NYS  residents.  In  addition,  this 
exemption  does  not  apply  to 
laboratories  operated  by  an  individual, 
licensed  physician,  osteopath,  dentist.' 
podiatrist,  or  a  physician's  group 
practice  which  perfonns  laboratory  tests 
personally  or  through  his  or  her 
employees,  solely  as  an  adjtmct  to  the 
treatment  of  his  or  her  own  patients. 
We  have  evaluated  the  NYS  CUA 
exemption  application  and  all 
subsequent  submissions  for  equivalency 
against  the  three  major  categories  of 
CLIA  rules:  The  implementing 
regulations,  the  enforcement 
regulations,  and  the  deeming/exemption 
requirements.  We  found  the  NYS 
Clinical  Laboratory  Evaluation  Program, 
which  issues,  implements,  and  enforces 
regulations  specified  in  Part  58  and 
Article  Five  of  Title  V  of  the  Public 
Health  Law  of  the  State  of  New  York,  to 
administer  a  program  that  is  more 
stringent  than  the  CLIA  program,  taken 
as  a  whole.  Rather  than  enumerating 
every  more  stringent  item  of  the  NYS 
requirements,  we  have  included  in  this 
notice  the  more  significant  and 
exemplary  areas  of  stringency.  We 
performed  an  indepth  evaluation  of  the 
NYS  application  to  verify  the  State's 
assurance  of  compliance  with  the 
following  subparts  of  part  493. 

Our  evaluation  identified  more 
stringent  areas  of  the  NYS  requirements 
that  apply  to  the  laboratory  as  a  whole. 
Rather  than  include  them  in  the 
appropriate  subparts  multiple  times,  we 
list  them  here: 


c 
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•  NYS  has  extensive  requirements 
involving  laboratory  safety.  They 
include  detailed  standards  for  biosafety, 
chemical  safety,  radiological  safety  and 
regulated  medical  waste. 

•  NYS  permit  holding  laboratories 
that  use  a  laboratory  information  system 
(US)  for  any  aspect  of  specimen  testing, 
reporting,  and/or  record  keeping  must 
adhere  to  all  applicable  provisions  of 
part  58  and  including,  but  not  limited 
to.  the  following: 

—Test  results  are  reported,  archived. 

and  maintained  in  an  accurate  and 

reliable  manner. 
-—Performance  and  documentation  of 

system  maintenance  required  by  the 

US  manufacturer,  or  established  and 

validated  by  the  laboratory. 
—All  devices  are  maintained  to  ensure 

accurate,  clear,  and  interference-free 

report  transmissions. 
—New  or  revised  software  and/or 

hardware  is  validated  prior  to  use. 
r-Written  back-up  procedures  are 

available  for  test  reporting  and 

retrieval  when  the  US  is  out  of 

service. 
— Hie  US  is  capable  of  generating  an 

exact  duplicate  of  a  final  test  report 

and  any  preliminary  report. 
— LIS  data  and  programs  are  protected 

from  unauthorized  use. 

•  NYS  regulations  provide 
requirements  for  forensic  testing  to 
include  PT  when  applicable. 

•  NYS  regulations  list  requirements 
covering  paternity  testing  as  well  as 
workplace  drug  testing. 

Subpart  E,  Accreditation  by  a  Private, 
Nonprofit  Accreditation  Organization 
or  Exemption  Under  An  Approved 
State  Laboratory  Program 

!     HCFA  and  the  Centere  for  Disease 
Control  and  Prevention  (CDC)  staff 
reviewera  have  examined  the  NYS 
application  and  all  subsequent 
submissions  against  the  exemption 
requirements  a  State  must  meet  in  order 
to  be  granted  CLIA  exempt  status 
(§  493.513.  and  the  applicable  parta  of 
§§493.515,  493.517.  493.519,  and 
493.521).  The  State  has  complied  with 
the  appUcable  CUA  requirementa  for 
exemption  under  this  subpart. 

Subpart  H,  Participation  in  Proficiency 
Testing  fiir  Laboratories  Performing 
Tests  of  Moderate  Complexity, 
(Including  the  Subcategory),  High 
Complezity,  or  Any  ComUnation  oi 
Tkase  Teste 

•  The  statute  and  implementing 
regulations  of  NYS  for  PT  are  more 
stringent  than  those  of  CUA.  Permit- 
holding  laboratories  are  required  by 
NYS  statute  to  participate  in  the  NYS 


PT  program  for  all  testing  performed, 
provided  it  is  offered  by  the  program. 
Laboratories  mnst  enroll  and  participate 
in  PT  for  all  testing  regardless  of  the 
CLIA  categorization  of  waived, 
moderate,  or  high  complexity.  The  PT 
testing  available  through  the  NYS  PT 
program  is  much  more  extensive  than 
the  list  of  tests  included  in  the  CLIA 
regulations.  The  NYS  program  offere 
many  more  analytes,  as  well  as 
additional  specialties  and  subspecialties 
beyond  those  in  the  CLIA  requirements. 
The  NYS  PT  program,  which  we  have 
approved  under  CLIA,  meets  the 
requirements  of  subpart  I,  Proficiency 
Testing  Programs  for  Tests  of  Moderate 
or  High  Complexity  or  Both,  and  in 
some  areas,  exceeds  the  CLIA  PT 
program  requirements.  The  passing 
scores  are  higher  than  those  of  CUA  for 
human  inununodeficiency  virus  testing 
and  for  antibody  detection  and  antibody 
identification.  Because  the  PT  program 
is  a  part  of  the  CLIA  exemption 
application,  the  State  may  include  PT 
requirements  that  are  equal  to  or  more 
stringent  than  those  of  CUA. 

PT  performance  is  closely  monitored 
by  the  NYS  Clinical  Laboratory 
Evaluation  Program.  If  a  laboratory  fails 
a  particular  PT  event,  the  laboratory  is 
notified  in  writing.  If  a  laboratory  fails 
two  consecutive  or  two  of  three  PT 
events  (unsuccessful  performance),  the 
laboratory  must  stop  testing  for  the 
luisuccessful  category  and/ or  analyte. 

Laboratories  that  wish  to  add  a 
category  or  a  test  to  a  permit  must 
successfully  complete  two  consecutive 
PT  testing  eventa  prior  to  the  initiation 
of  patient  testing.  New  laboratories  must 
also  participate  successfully  in  two 
eventa  before  testing  patient  specimens. 
The  CLIA  regxUations  do  not  contain 
such  reqtiirementa. 

Subpart  J,  Patient  Test  Management  for 
Moderate  Complexity  (Including  the 
Subcategmy).  High  Complexity,  or  Any 
CcHobination  ofThese  Teste 

The  NYS  requirementa  for  patient  test 
management  are  more  stringent  than 
those  of  CUA.  Areas  of  stringency  that 
exceed  CLIA  requirementa  are: 

•  Oral  test  requests  are  followed  by  a 
written  request  within  48  hours.  If  not 
received  in  this  timeframe,  the  requestor 
is  notified  and  the  written  authorization 
received  within  30  days. 

•  Retention  records  for  test  nquesta, 
accession  records  and  laboratory  reports 
is  7  years;  however,  pedology  reports 
must  be  retained  Uu  20  years,  and 
cytogenetics  and  genetic  testing  reporte 
must  be  held  for  25  years. 

•  State  permit-holding  laboratories 
may  only  refer  specimens  for  testing  to 


other  laboratories  that  hold  applicable 
State  permita. 

•  A  specimen  received  by  a 
laboratory  must  not  be  tested  or  resulta 
reported  if — 
— It  is  luisatisfactory  or  inappropriate 

for  the  test  requested; 
— ^It  has  been  collected,  labeled, 
preserved,  stored,  transported  or 
otherwise  handled  in  a  manner  that 
caused  it  to  become  unsatisfactory  or 
unreliable  as  a  test  specimen; 
— It  is  labile  and  the  time  lapse  between 
collection  and  receipt  is  such  that  it 
may  no  longer  be  reliable; 
— ^The  date  and  hour  of  collection,  when 
required  by  the  method  or  procedure, 
are  not  furnished;  and 
— ^The  test  is  investigational  and  the 
laboratory  does  not  have 
authorization  from  both  the  ordering 
individual  and  the  patient  indicating 
their  awareness  of  the  test  limitations 
and  investigational  natiue  before  the 
test  is  performed; 

•  Specific  confidentiality  protocols 
are  required  that  must  include — 
— A  definition  of  confidential 
information  and  prohibition  of 
unauthorized  access; 
— ^The  responsibilities  of  the  director/ 
assistant  director  to  determine 
appropriate  release  and  access  to 
information; 
— ^The  responsibilities  of  employees; 
— ^The  contents  of  required  in-service 

training  programs; 
— ^A  mechanism  for  dociunenting 
attendance  and  attestation  statementa 
from  each  employee  who  is 
authorized  to  access  confidential 
information;  and 
— ^The  consequences  of  viofation  of 
confidentiality  requirementa  which 
may  include  criminal  prosecution. 

•  Laboratories  must  not  report  the 
results  of  a  test  on  a  specimen  unless 
the  test  request  information  listed  in  the 
regulations  has  been  obtained;  and 

•  Specific  requirementa  are  Usted  for 
patient  service  centers  (specimen 
collection). 


Subpart  K,  Quality  Control  for  Teste  of 
Moderate  Complexity  (Including  the 
Subcategory),  High  Complexity,  or  Any 
Combination  offhese  Teste 

The  NYS  requirements  on  quality 
control  (QC)  are  more  stringent  than 
CLIA  requirementa  as  all  testing 
including  waived  tests  under  CLIA  must 
meet  all  QC  requirements  for  high 
ccnaplexity  testing.  NYS  has  never 
allowed  a  phase-in  for  any  of  ita  QC 
requirements. 

NYS  permitted  laboratories  must 
perform  method  vaUdation  before  a  test 
procediue  is  ptaced  into  routine  use  and 
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maintain  dociunentatioD  of  the 
validations  of  all  procedures  while  they 
are  in  use.  The  linear  reportable  range 
must  be  established  or  verified  for  all 
applicable  procedures.  Three  levels  of 
controls  must  be  employed  for 
quantitative  chemisdy  testing  if 
(slibration  is  not  performed  or  validiated 
within  a  run  of  more  than  24  hours. 
Trilevel  controls  are  required  for 
quantitative  immunology  testing.  HIV 
testing  must  be  a  repeatable  positive  and 
a  confirmatory  test  performed  by  an 
appropriately  permitted  NYS  laboratory 
before  reporting  a  positive  result. 
The  items  listed  above  are  more 
stringent  requirements  and  exemplify 
the  QC  contents  of  the  NYS  program 
which,  taken  as  a  whole,  are  more 
stringent  than  the  QC  requirements  of 
CLIA. 

Subpart  M,  Personnel  for  Moderate 
Complexity  (Including  the  Subcategory) 
and  High  Qnqilexity  Testing 

The  personnel  requirements  of  NYS 
are  more  stringent  than  those  of  CLIA. 
taken  as  a  whole.  CLIA  allows  lesser 
qualified  individuals  to  direct  a 
laboratory  performing  moderate 
complexity  tests,  compared  to  the 
qualification  requirements  for 
individuals  directing  a  laboratory  In 
which  high  complexity  testing  is 
performed.  CLIA  has  no  reqixirements 
for  an  individual  or  laboratory  engaged 
in  waived  test  performance.  NYS  treats 
all  testing  in  a  maimer  similar  to  CUA's 
high  complexity  tests.  Therefore,  NYS 
does  not  allow  a  laboratory  to  be 
directed  by  individuals  possessing 
appropriate  qualifications  for  CLIA's 
moderate  test  performance,  nor  does  it 
allow  a  laboratory  to  be  directed  by 
individuals  possessing  the 
qualifications  for  waived  test 
perfonnance. 

Individuals  who  wish  to  direct  a 
permit  holding  laboratory  must  obtain  a 
Certificate  of  QualificaUon  through  the 
Clinical  Laboratory  Evaluation  Program. 
They  must  formally  apply  and  submit 
documentation  of  professional  and 
academic  expertise  in  all  the  specialties 
and  subspecialties  for  which  the 
laboratory  conducts  testing  and  holds  a 
NYS  permit.  The  documentation  is 
evaluated  and  approved  by  the  Clinical 
Laboratory  Evaluation  Program 
profisssional  staff,  in  accordance  with 
the  NYS  Public  Health  law  and 
regulations. 


Subpart  P.  Quality  Assurance  for 
Moderate  Complexity  (Including  the 
Subcategory)  or  High  Complexity 
Testing,  or  Any  Combination  of  These 
Tests 

The  applicable  standards  of  the  NYS 
regulations  have  been  revised  and  are 
equivalent  to  the  CLIA  requirements  at 
§§493.1701  through  493.1721 
concerning  quality  assiuance.  NYS 
does,  however,  require  laboratories  to 
evaluate  and  define  the  relationship 
between  the  same  test  by  different 
methods  or  different  instrument  three 
times  per  year.  CLIA  requires  this 
evaluation  twice  a  year. 

Subpart  Q,  Inspection 

The  NYS  permit-holding  laboratories 
are  routinely  inspected  on-site 
biennially.  Routine  inspections  and 
complaint  inspections  are  performed  on 
an  unannounced  basis.  Inspection  for  a 
laboratory  first  entering  the  program  is 
scheduled  after  the  facility  has  notified 
the  Clinical  Laboratory  Evaluation 
Program  that  it  is  prepared  to  begin 
patient  testing.  A  new  laboratory  will 
not  receive  a  NYS  permit  until  an  on- 
site  inspection  is  performed  and  all 
identified  deficiencies  have  been 
corrected.  This  requirement  and  the  use 
of  unannoimced  compliance  inspections 
are  more  stringent  than  those  of  CUA. 
We  conduct  compliance  inspections  to 
monitor  the  correction  of  deficiencies 
and  ensure  that  laboratories  continue  to 
meet  State  standards. 

NYS  also  uses  a  protocol  similar  to 
that  of  HCFA  for  complaint 
investigations  involving  laboratories 
performing  cytopathology.  This 
inspection  focuses  on  all  cytology 
requirements  and,  if  indicated, 
retrospective  rescreens  of  previously 
read  cytology  cases  are  performed. 

Subpart  R,  Enforcement  Proceduies 

We  have  reviewed  documentation  of 
the  State's  enforcement  authority,  its 
administrative  structiue  and  the 
resources  used  to  enforce  its  stbndards 
-for  completeness.  The  State 
appropriately  applies  limitations  and 
revocations  of  its  permits  for 
laboratories  as  well  as  intermediate 
sanctions  such  as  on-site  monitoring  of 
laboratories  and  imposition  of  dvil 
money  penalties. 

The  ^te  has  provided  us  with  the 
mechanism  it  currently  uses  to  monitor 
the  PT  performance  of  its  laboratories. 
The  action  NYS  takes  for  unsuccessful 
PT  participation  is  more  stringent  than 
those  of  CLIA's  enforcement  poUcy.  A 
permitted  laboratory  must  suspend 
testing  for  the  unsuccessful  analyte  or 
category  until  it  successfully  remediates 


the  problem  area.  The  State  has 
provided  appropriate  documentation 
demonstrating  that  its  enforcement 
poUcies  and  procedures  are  equivalent 
to  those  of  CUA. 

IV.  Federal  VaUdation  Inspections  and 
Continuing  Oversight 

We  will  conduct  the  Federal 
validation  inspections  of  CUA-exempt 
laboratories,  as  specified  in  §  493.517,  - 
on  a  representative  sample  basis  as  well 
as  in  response  to  substantial  allegations 
of  noncompliance  (complaint 
inspections).  The  outcome  of  those 
validation  inspections  will  be  our 
principal  means  for  verifying  the 
appropriateness  of  the  exemption  given 
to  laboratories  in  NYS.  This  Federal 
monitoring  is  an  on-going  process.  The 
State  of  New  York  will  provide  us  with 
survey  findings  for  each  laboratory 
selected  for  vtdidation. 

V.  Removal  of  Approval  of  New  York 
State  Exemption 

We  will  remove  the  CLIA  exemption 
of  laboratories  located  in  NYS  that 
possess  a  valid  permit  if  we  determine 
the  outcome  and  comparability' review 
of  validation  inspections  are  not 
acceptable,  as  described  under 
§  493.521,  or  if  the  State  fails  to  pay  the 
required  fee  every  2  yeara  as  required 
under  §493.646. 

VL  Laboratory  Data 

In  accordance  with 
§493.513(d)(2)(iii),  NYS  wiU  provide  us 
with  changes  to  a  laboratory's 
specialties  or  subspecialties  based  on 
the  State's  survey  and  with  changes  in 
a  laboratory's  permit  status. 

Vn.  Required  Administrative  Actions 

CLIA  is  intended  to  be  generally  a 
user-fee  funded  program.  The 
registration  fee  paid  by  the  laboratories 
is  intended  to  cover  the  cost  of  the 
development  and  administration  of  the 
program.  However,  when  a  State's 
application  for  exemption  is  approved, 
we  may  not  charge  a  fee  to  laboratories 
in  the  State  that  are  covered  by  the 
exemption.  We  will  collect  the  State's 
share  of  the  costs  associated  with  CLIA 
bom  the  State.  Section  493.645  specifies 
that  HHS  will  assess  fees  that  a  State 
must  pay  for  the  following: 

•  Costs  of  Federal  inspection  of 
laboratories  in  the  State  to  verify  that 
standards  are  enforced  in  an  appropriate 
manner.  The  average  cost  per  validation 
survey  nationally  is  multiplied  by  the 
number  of  surveys  that  will  be 
conducted. 

•  Costs  incurred  for  Federal 
investigations  and  surveys  triggered  l^ 
complaints  that  are  substantiated.  We 
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will  bill  the  State  on  an  semi-annual 
basis.  We  anticipate  that  most  of  these 
surveys  will  be  referred  to  the  State  and 
that  there  will  be  little  Federal  activity 
in  this  area. 

•  The  State's  proportionate  share  of 
general  overhead  costs  for  the  items  and 
services  it  benefits  from  and  only  for 
those  paid  for  out  of  registration  or 
certificate  fees  we  collected. 

In  order  to  estimate  the  State's 
proportionate  share  of  the  general 
overhead  costs,  we  determined  the  ratio 
of  laboratories  in  the  State  to  the  total 
number  of  laboratories  nationally.  In 
that  the  general  overhead  costs  apply 
equally  to  all  laboratories,  we 
determined  the  cumxilative  overhead 
costs  that  should  be  borne  by  the  State 
of  New  York. 

The  State  of  New  York  has  agreed  to 
pay  us  its  pro  rata  share  of  the  overhead 
costs  and  anticipated  costs  of  actual 
validation  and  complaint  investigation 
surveys.  A  final  reconciliation  for  all 
laboratories  and  all  expenses  will  be 
made.  We  will  reimburse  the  State  for 
any  overpayment  or  bill  it  for  any 
balance. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tMs  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authorit3r:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 
1 1    Dated:  August  2, 1995. 
Bmoe  C  VUdack, 

Administrator,  Health  Care  Financing 
Administration. 

[PR  Doc.  95-21264  Filed  8-25-95;  8:45  ami 
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PubUc  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organixation, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functims, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  60  FR  34550-51,  dated 
July  3, 1995)  is  amended  to  reflect  (1) 
the  establishment  of  the  Office  of  Health 
Communication  within  the  Office  of  the 
Director,  National  Center  for  Injury 
Prevention  and  Control  (NCIPC);  and  (2) 
the  revision  of  the  functional  statement 
for  the  Office  of  Statistics,  Programming, 
and  Graphics;  and  (3)  the  retitling  of  the 
Office  of  Statistics,  Programming,  and 


Graphics  to  the  Office  of  Statistics  and 
Programming. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Office  of  Program  Management  and 
Operations  (HCE13),  insert  the 
following: 

Office  of  Health  Communication 
(HCE14).  (1)  Plans,  develops, 
coordinates,  and  evaluates  NQPC's 
marketing,  public  afiairs,  publications, 
graphics,  and  technical  iniormation 
activities  for  intentional  injury, 
imintentional  injury,  and  acute  care  and 
rehabilitation;  (2)  in  conjunction  with 
the  CDC  Office  of  Health 
Communication,  collaborates  with 
organizations  in  the  public  and  private 
sectore  to  market  injury  prevention  and 
control  messages;  (3)  develops 
educational  material  on  injury 
prevention  and  control,  including  print 
and  video  products,  to  be  used  in  the 
center's  marketing  activities;  (4) 
disseminates  injury  control  information 
to  Dublic  and  professional  audiences;  (5) 
in  conjunction  with  the  CDC  Office  of 
Public  Affaire,  interacts  with  the  news 
media  to  ensure  thai  injiuy  topics  are 
covered  accurately  and  remain  high  on 
the  public  agenda;  (6)  provides  expert 
consultation  on  the  effective  use  and 
design  of  graphic  materials  for 
presentations,  publications,  and 
exhibits;  (7)  designs  and  produces 
professional  quality  graphic  materials 
for  use  in  NCIPC  presentations  and 
publications  and  designs  and 
electronically  typesets  publications;  (8) 
develops,  maintains,  and  manages  a 
graphics  information  retrieval  system 
that  allows  ready  access  to  slides  and 
graphic  presentations  on  injury  topics; 
(9)  provides  expert  consultation  on  the 
development  and  production  of 
publications;  (10)  manages  the 
clearance,  editing,  and  production  of 
NCIPC  publications:  (11)  manages 
NCIPC's  technical  information 
resources,  including  developing  and 
maintaining  injxuy-related  databases 
and  a  library  of  information  on  injviry- 
related  topics;  (12)  coordinates  the 
center's  information  sharing  activities, 
including  involvement  on  INTERNET; 
(13)  serves  as  NCIPC  liaison  with  the 
CDC  Office  of  Public  Affairs,  the  CDC 
Office  of  Health  Communication,  and 
other  Centera,  Institute,  and  Offices  on 
matters  of  mariceting,  public  affairs, 
graphics,  publications,  and  technical 
information  resources;  (14)  in  carrying 
out  these  functions,  collaborates  with 
other  PHS  agencies.  Federal  and  State 
departments  and  agencies,  and  private 
organizations,  as  appropriate. 


Office  of  Statistics  and  Programming 
(HCE2).  (1)  Develops,  evaluates,  and 
implements  innovative  statistical, 
computer  programming,  and  data 
management  methods  for  application  to 
injury  surveillance,  epidemiologic 
studies,  and  programmatic  activities;  (2) 
provides  expert  consultation  in 
statistics,  programming,  and  data 
management  to  all  NQPC  staff;  (3) 
collaborates  with  NCIPC  scientists  on 
epidemiologic  studies  and  provides 
associated  technical  advice  in  the  areas 
of  study  design,  sampling,  and  the 
collection,  management,  anal3rsis,  and 
interpretation  of  injxuy  data;  (4) 
coordinates,  manages,  maintains  and 
provides  tabulations  from  national 
surveillance  systems  and  other  data 
soiuces  that  r"nt"i"  national.  State  and 
local  data  on  injiuy  morbidity  and 
mortality;  (5)  prepares  and  produces 
high  quality  statistical  reports  and 
publications  material  for  information 
presentation  and  dissemination  by 
NQPC  staff;  (6)  advises  the  Office  of  the 
Director,  NCffC,  in  the  area  of  data  and 
systems  management  and  on 
surveillance  and  statistical  analysis 
issues  relevant  to  injiuy  program 
planning  and  evaluation;  (7)  in  carrying 
out  the  above  functions,  collaborates 
with  other  Divisions/Offices  in  NQPC, 
CDC  Centere/Institute/Offices,  PHS 
agencies,  and  other  Federal  departments 
and  agencies,  and  private  organizations 
as  appropriate. 

Office  of  the  Director  (HCE21).  (1) 
Plans,  directs,  and  manages  the 
activities  of  the  Office  of  Statistics  and 
Programming  and  provides 
administrative  and  management 
support;  (2)  reviews  reports, 
publications,  and  other  materials  for 
statistical  integrity  and  validity;  (3) 
makes  recommendations  and  provides 
technical  advice  to  the  Office  of  the 
Director,  NQPC.  on  statistical  and 
surveillance  issues  relevant  to  injury 
prevention  and  control;  (4)  coordinates 
Office  activities  with  other  Offices  and 
Divisions  within  NQPC,  other  CDC 
components,  PHS  agencies,  other 
Federal  agencies,  State  and  local  health 
departments,  and  other  public  and 
private  organizations,  as  appropriate. 

Effective  Date:  August  15, 1998. 
David  Satdi«-, 

Director,  Centers  for  Disease  Control  and 
Prevention. 
(FR  Doc.  95-21301  Filed  8-25-^5;  8:45  am] 
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Ctnlara  for  DteeeM  Control  and 
Prtvention;  Statament  of  Organization, 
Fundiona,  and  Delegatlona  of 
Authority 

Part  H,  Oiapter  HC  (Centers  for 
Disedse  Control  and  Prevention)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  {45  FR  67772-76.  dated 
October  14, 1980.  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  60  FR  34550-^1,  dated 
July  3. 1995)  is  amended  to  reflect  the 
consolidation  of  related  laboratory 
research  functions  within  the  national 
Center  for  Infectious  Diseases  (NOD)  to 
enhance  coordination  of  HIV.  STD,  and 
TB  activities  throughout  the  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  title  and  functional 
statement  for  the  Division  of  Sexually 
Transmitted  Diseases  Laboratory 
Research  (HCRN)  and  the  Office  of  the 
Director  (HCRNl),  and  insert  the 
following: 

Division  of  AIDS.  STD.  and  TB 
Laboratory  Research  (HCRN).  (1) 
Develops  and  evaluates  laboratory 
methods  and  procedures  for  the 
diagnosis  and  characterization  of 
infections  caused  by  HIV  and  other 
human  retroviruses,  other  sexually 
transmitted  diseases,  and  mycobacteria, 
including  M.  tuberculosis;  (2)  provides 
laboratory  support  for  the  surveillance, 
epidemiologic,  and  clinical  activities  of 
the  Naticmal  Center  frar  Prevention 
Services  and  other  Centers/Institute/ 
Offices;  (3)  conducts  applied  research 
on  immune  mechanisms  that  occur  in 
microbial  infection,  particularly 
iniiacticHi  with  human 
immunodeficiency  virus;  (4)  conducts 
applied  research  on  the  pathogenesis  of 
microbial  infections,  particularly 
infection  with  M.  tuberculosis;  (5) 
conducts  laboratory  studies  of 
hranophilia  and  other  coagulating 
disorders;  (6)  provides  reference 
laboratory  services  and  assists  in 
standardizing  and  providing  laboratory 
reagents:  (7)  serves  as  a  World  Health 
Organization  Collaborating  Center,  (8) 
conducts  epidemiologic  studies  of  HIV- 
infected  and  uninfected  persons  with 
hemophilia  and  their  families;  (9)  assists 
in  designing,  implementing,  and 
evaluating  prevention  and  counseling 
programs  for  HIV-infected  persons  with 
hemophilia  and  their  families;  (10) 
coordinates  research  on  opportimistic 
infections  in  HIV-infected  persons. 

O^ce  of  the  Director  (HCRNl).  (i) 
Plans,  directs,  and  coordinates  the 
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activities  of  the  Division:  (2)  develops 
goals  and  objectives  and  provides 
leadership,  policy  formulation,  and 
guidance  in  program  planning  and 
development;  (3)  provides  program 
management  and  administrative  support 
services  for  AIDS/STD/TB  laboratory 
research  activities,  both  domestic  and 
international. 

Gonorrhea,  Chlamydia,  an  Chancroid 
Branch  (HCRN2).  (1)  Performs  research 
and  development  on  gonorrhea, 
chancroid,  donovanosis,  bacterial 
vaginosis,  and  chlamydial  and 
mycoplaanal  infections;  (2)  conducts  or 
participates  in  clinical,  field,  and 
laboratory  research  to  develop,  evaluate, 
and  improve  laboratory  methods  and 
materids  used  in  the  diagnosis  of  STDs; 
(3)  provides  consultation  and  reference/ 
diagnostic  services  for  STDs  other  than 
syphilis. 

Chlamydia  Section  (HCRN22).  (1) 
Performs  research  and  development  on 
the  pathogenesis,  genetics,  immxmology. 
and  epidemiology  of  chlamydial  and 
mycoplasmal  infections  and 
donovanosis;  (2)  conducts  or 
participates  in  clinical,  field,  and     ^ 
laboratory  research  to  develop,  evaluate, 
and  improve  laboratory  methods  and 
materials  used  in  tHk  diagnosis  of  these 
agents;  (3)  provides  consultation  and 
reference/diagnostic  services  for  these 
agents. 

Gonorrhea  and  Chancroid  Section 
(HCRN24).  (1)  Performs  research  and 
development  on  the  pathogenesis, 
genetics,  immunology,  and 
epidemiology  of  gonorrhea,  chancroid, 
and  bacterial  vaginosis;  (2)  conducts  or 
participates  in  chnical.  field,  and 
laboratory  research  to  develop,  evaluate, 
and  improve  laboratory  methods  and 
materi^  used  in  the  diagnosis  of  these 
agents;  (3)  provides  consultation  and 
reference/diagnostic  services  for  these 
agents. 

Hematologic  Diseases  Branch 
(HCRN3).  (1)  Provides  national 
leadership  in  the  investigation  and 
prevention  of  diseases  of  blood 
including  hemophilia;  (2)  conducts 
investigations  of  hematologic  disorders 
and  the  role  of  etiologic  agents  in  the 
development  of  these  disorders;  (3) 
conducts  applied  and  operational 
research  related  to  disease  definition, 
etiology,  diagnosis,  complications,  and 
prevention  of  hemophilia  and  acquired 
hematologic  diseases;  (4)  conducts 
research  on  the  prevention  of  the 
chronic  complications  of  hematologic 
disorders;  (5)  provides  technical 
assistance  and  reference  and  diagnostic 
services  to  State  and  local  health 
departments,  other  Federal  agencies, 
and  other  organizations;  (6)  conducts 
research  to  improve  laboratory 


methodologies  and  materials;  (7) 
provides  training  services  to  states, 
localities,  and  other  nations  in 
investigation,  diagnosis,  prevention,  and 
control  of  hematologic  diseases;  (8) 
conducts  epidemiologic  studies  in 

Eersons  with  honophilia  and  chronic 
ematologic  disorders  and  their 
families;  (9)  assists  in  designing, 
implementing,  and  evaluating 
prevention  and  counseling  programs  for 
persons  with  hemophilia  and  their 
families. 

Laboratory  Section  (HCRN32).  (1) 
Conducts  applied  research  to  develop, 
evaluate,  improve,  and  standardize  the 
methods  and  procedures  for  the 
microbiologic  classification, 
surveillance,  and  prevention  of 
hematologic  diseases;  (2)  participates  in 
studies  directed  at  determining  methods 
of  preventing  hematologic  disorders  and 
their  complications;  (3)  provides 
diagnostic  support  for  epidemiologic 
studies  and  epidemic  aids  on  emerging 
hematologic  diseases;  (4)  determines  the 
mechanisms  of  pathogenesis  of  chronic 
hematologic  disorders  and  their 
complications;  (5)  conducts  research 
and  provides  reference  services  on 
hernatologic  diagnostic  techniques;  (6) 
maintains  the  national  reference 
laboratory  for  blood  coagulation  and 
other  hematologic  disorders. 

Surveillance  and  Epidemiology 
Section  (HCRN33).  (1)  Designs  and 
manages  a  surveiUance  system  to 
evaluate  the  incidence,  morbidity,  and 
mortality  of  hemophilia  and  other 
hematologic  disorders;  (2)  plans, 
develops,  and  coordinates  special 
surveys  and  populations  studies  in 
selected  geo^phic  areas  to  monitor 
and  assess  the  complications  of 
hemophilia;  (3)  determines,  plans, 
conducts,  and  coordinates  surveillance 
training  for  State  and  local  health 
department  staff;  (4)  collects,  analyzes, 
and  prepares  reports  to  document  the 
prevalence  and  incidence  of  hemophilia 
and  other  blood  diseases  in  the  United 
States  and  provides  this  information  to 
the  scientific  community  through 
reports,  publications,  and  public  access 
data  sets;  (5)  provides  epidemiologic 
and  medical  consultation  and  technical 
assistance,  including  epidemic  aids,  to 
State  and  local  health  departments, 
other  governmental  agencies,  and  other 
public  and  private  organizations  in  the 
investigation  of  hematologic  disorders; 
(6)  works  closely  with  CDC 
organizations  in  applying  prevalence 
and  incidence  data  to  target  and 
evaluate  hematologic  disease  prevention 
program;  (7)  designs  and  conducts 
epidemiologic  studies  to  determine  risk 
factor  and  co-factors  for  chronic 
hematologic  disorders  and  their 
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complications;  (9)  provides  statistical 
support  in  the  design  and  analysis  of 
data  from  surveillance  and 
epidemiologic  studies. 

Treponemal  Pathogenesis  and 
Immunobiology  Branch  (HCRN4).  (1) 
Performs  research  and  development  on 
syphilis  and  other  treponematoses,  such 
as  yaws  and  endemic  syphilis;  (2) 
conducts  or  participates  in  clinical, 
field,  and  laboratory  trials  to  develop, 
evaluate,  and  improve  laboratory 
methods  and  materials  used  in  it\e 
diagnosis  of  syphilis;  (3)  provides 
consultation  and  reference/diagnostic 
services  for  syphilis;  (4)  conducts 
research  in  the  cellular  and  humoral 
aspects  of  the  immune  response  to  the 
treponemes  and  immtmochemical 
studies  of  the  organism  to  define 
antigenic  determinants;  (5)  serves  as  the 
WHO  hitemational  Collaborating  Center 
for  Reference  and  Research  in  Syphilis 
Serology. 

Treponemal  Immunobiology  Section 
(HCRN42).  (1)  Conducts  research 
leading  to  an  understanding  of  the  in 
vitro  growth  requirements  of 
treponemes;  (2)  studies  the  human 
cellular  immime  response  to  infection 
with  HIV  and  Treponema  pallidum;  (3) 
provides  reference  diagnostic  services 
for  syphilis  and  other  treponematoses; 
(4)  prepares  reference  reagents  for 
nontreponemal  tests;  (5)  conducts 
clinical  evaluations;  (6)  serves  as  a 
WHO  Collaborating  Center  for  the 
Treponematoses. 

Treponemal  Pathogenesis  Section 
(HCRN44).  (1)  Conducts  research 
leading  to  an  understanding  of  the  inter- 
relationship of  the  host  and  the 
microorganism  through  studies  of  the 
antigenic  composition  of  the  treponeme, 
the  role  of  treponemal  enzymes  in  the 
production  of  the  infection,  in  vivo 
growth  requirements,  and  humoral 
immune  response  of  the  host;  (2) 
prepares  reference  reagents  for 
treponemal  tests;  (3)  produces 
monocl9nal  antibodies;  (4)  determines 
differences  between  strain  isolates  from 
patients  with  HIV  infection  and  syphihs 
and  isolates  from  patients  with  syphilis 

alone. 

HTV  Laboratory  Investigations  Branch 
(HCRN5).  (1)  Provides  laboratory 
support  for  epidemiologic  and 
surveillance  studies  in  collaboration 
with  the  National  Center  for  Prevention 
Services;  (2)  conducts  investigations  of 
,  viral  pathogenesis  and  evaluation  of 
control  measures  through  the  use  of 
animal  models  and  in  vitro  techniques 
employing  clinical  specimens  from  HIV- 
infected  individuals;  (3)  trains,  performs 
reference  testing,  and  develops  certain 
reference  reagents  for  HIVs  for  public 
'.  lealth  laboratories  in  the  United  States 


and  the  World  Health  Organization;  (4) 
serves  as  a  reference  laboratory  for  the 
isolation,  detection,  and  serologic 
testing  for  HIV  in  clinical  samples  and 
assists  in  providing  laboratory  training 
to  public  health  and  other  laboratory 
personnel;  (5)  assists  in  standardizing 
and  providing  reference  reagents  for 
HIV;  (6)  serves  as  a  World  Health 
Organization  Reference  Center  to 
provide  international  consultation  and 
technical  assistance  on  laboratory 
procedures  for  HTV  isolation,  detection, 
and  characterization;  (7)  develops  and 
evaluates  procedures  for  the  isolation 
and  characterization  of  HIV;  (8) 
develops  and  evaluates  new  and 
improved  methods  for  the  serodiagnosis 
of  HIV  infection  and  detection  of  viral 
genetic  information  in  infected  cells;  (9) 
conducts  investigations  of  HTV  and  HIV- 
infected  cells  to  determine  how  the 
virus  impaire  the  immime  system  and  to 
identify  indicators  for  disease 
progression;  (10)  conducts 
investigations  to  identify  and 
characterize  new  HIV  isolates  and  to 
develop  new  diagnostic  tests  for  these 
isolates  to  determine  the  prevalence  in 
various  populations;  (11)  collaborates 
with  other  Federal,  academic,  and 
private  laboratories. 

Cell  Biology  Section  (HCRN52).  (1) 
Develops  and  evaluates  laboratory 
methods  and  procedures  for  the 
isolation  and  characterization  of  HIV; 

(2)  conducts  research  into  the  molecular 
virology  of  HIV  virulence,  latency, 
replication,  and  pathogenesis  as 
pertains  to  their  role  in  the  progression 
of  AIDS  and  transmittance  of  the  virus; 

(3)  provides  reference  isolation  services 
for  HIV;  (4)  identifies  mixed  infections 
in  association  with  HIV  and  conducts 
research  at  a  molecular  level  into  their 
impact  on  viral  pathogenesis  and  AIDS; 
(5)  assists  in  providing  training  to 
public  health  laboratorians  and 
consultation  to  CDC  as  a  whole  on  the 
isolation  and  cidture  of  HIV;  (6) 
provides  international  consultation  and 
technical  assistance  on  laboratory 
methods  for  HTV  isolation  and 
characterization. 

Developmental  Technology  Section 
(HCRN53).  (1)  Develops  and  evaluates 
laboratory  methods  for  the  detection  of 
HIV  infection  and  understanding  of  HIV 
pathogenesis;  (2)  cooperates  with 
industry  in  conducting  clinical  trials 
and  other  evaluations  of  new  AIDS 
diagnostic  tests:  (3)  conducts  quality 
assurance  program  for  assay  materials 
used  in  HIV  surveillance;  (4)  assists  in 
standardization  and  provision  of 
reference  reagents;  (5)  assists  in 
providing  training  and  technical 
assistance  to  public  health  laboratorians 
on  the  serologic  testing  for  HIV  antigens 


and  antibodies;  (6)  provides 
international  training  and  technical 
assistance  on  laboratory  methods  for 
HTV  serology  and  other  tests  for  HIV 
infection. 

Molecular  Biology  Section  (HCRN54). 
(1)  Develops,  evaluates,  improves,  and 
standardizes  DNA  probe  technology 
including  gene  amplification  for  the 
diagnosis,  characterization,  and 
understanding  of  the  pathogenesis  of 
HTV;  (2)  investigates  the  molecular  basis 
of  the  interactions  between  HTV  and 
host  cells  with  an  emphasis  on  the 
requirement  of  human  factors  necessary 
for  the  expression  and  replication  of 
HTV;  (3)  participates  in  a  national 
screening  program  for  the  evaluation 
and  characterization  of  HTV  nucleotide 
sequences  for  determining  evolution  of 
HTV;  (4)  provides  intramural  and 
extramural  technical  expertise  and 
assistance  in  professional  training  of 
molecular  approaches  to  the 
identification  of  HTV  aid  other 
infectious  agents;  (5)  conducts 
molecular  investigations  on  the 
biochemical  and  biological  properties  of 
HIV  proteins. 

Serology  Section  (HCRN5S).  (1) 
Provides  epidemic  aid  and  reference 
serologic  testing  services  for  HTV;  (2) 
assists  in  the  evaluation  of  improved 
methods  for  HIV  serodiagnosis;  (3) 
assists  in  providing  training  to  public 
health  laboratorians  on  serologic  testing 
of  HIV;  (4)  assists  in  the  standardization 
and  provision  of  reference  reagents;  (5) 
provides  national  and  international 
consultation  and  technical  assistance  on 
laboratory  methods  for  HTV  serologv- 
Immunology  Branch  (HCRN6).  (1) 
Conducts  applied  research  on  immime 
mechanisms  that  occur  in  microbial 
infection,  particularly  infection  with 
human  immunodeficiency  virus;  (2) 
conducts  studies  on  natural  history, 
mechanisms  of  infection, 
immimopathogenesis,  and  the  biology  of 
host-microbe  interaction  to  distinguish 
immime  responses  that  are  effective 
versus  deleterious  and  identifies  targets 
for  inmume  interventicm;  (3)  develops, 
evaluates,  and  improves  assay 
procedures  for  immune  mechanisms 
and  diagnosis  of  diseases:  (4)  performs 
immunologic  diagnostic  testing  for 
laboratories  and  organizations  within 
NOD  and  CDC,  and  outside  the  Agency; 
(5)  performs  or  collaborates  in  the 
performance  of  clinical,  epidemiologic, 
and  field  studies  of  immunologic 
disease  states. 

Retrovirus  Diseases  Branch  (NCRN7). 
(1)  Conducts  research  to  further 
understanding  of  the  human  and 
zoonotic  retroviruses,  the  diseases  they 
cause,  the  modes  of  transmission,  and 
the  means  for  their  control  through 
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virus  detection,  isolation,  and 
chaiacterization,  by  virologic, 
molecular,  and  inununolocic 
methodologies;  (2)  determines  virus 
genotypic  variation,  phenotypic 
(serologic)  variation,  pathogenesis, 
tropisms,  persistence,  virulence,  and 
transmissibility:  (3)  conducts  field 
epidemiologic  investigations  of  the 
prevalence,  distribution,  trends,  and 
risk  factors  associated  with  non-AIDS 
retroviral  diseases:  (4)  conducts  research 
to  further  the  imderstanding  of  how 
human  retroviruses  modulate  the 
function  of  infected  cells,  and  how 
intracellular  signals  regulate  retroviral 
gene  expression:  (5)  develops 
collaborations  with  other  CDC  scientists 
and  scientists  from  external  labs  to 
maximize  resources  and  promote 
scientific  progress  and 
accomplishments;  (6)  develop 
collaborations  with  industry  to  promote 
commercialization  of  useful  technology, 
methodologies  or  reagents  resulting 
from  section  research. 

Immunology  Section  (HCRN72).  (1) 
Develops  new  methods  to  improve  the 
detection  of  immimologic  markers  of 
retrovirus  infection  and  to  enhance 
prevention  of  retrovirus-associated 
morbidity  and  mortality  through 
immunologic  research;  (2)  analyzes 
structural  and  functional  characteristics 
of  retroviral  antigens  in  order  to  develop 
mor?  sensitive  and  specific  serologic 
assays  for  retroviral  detection;  (3) 
investigates  host  cellular  and  hiunoral 
immune  responses  to  retroviral 
infection  to  determine  bctors  that 
regulate  retroviral  disease  expression; 
(4)  analyzes  soluble  factors  that 
modulate  retroviral  expression;  (5) 
provides  reference  diagnostic  testing  for 
samples  with  unusual  seroreactivity  or 
from  patients  Mrith  unusual  clinical 
presentation;  (6)  determines  the  natural 
history  of  retroviruses  by  characterizing 
samples  collected  world-wide;  (7) 
develops  collaborations  with  other  CDC 
scientists  and  scientists  from  external 
labs  to  maximize  resources  and  promote 
scientific  progress  and 
accomphshments;  (8)  develops 
collaborations  with  industry  to  promote 
commercialization  of  useful  technology, 
methodologies  or  reagents  resulting 
from  section  research. 

Molecular  Genetics  Section 
(HCRN73).  (1)  Provides  molecular 
genetics  expertise  for  public  health 
investigations  concerning  human  and 
zoonotic  retroviruses;  (2)  develops  and 
applies  new  molecular  technologies  to 
monitor  and  investigate  retroviral 
epidemiology,  natural  history,  and 
pathogenesis;  (3)  identifies  and 
characterizes  new  and  emerging 
retroviruses  by  novel  molecular 
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methods;  (4)  investigates  viral  load  and 
viral  mutagenesis  to  determine 
correlations  with  disease  progression  in 
vivo;  (5)  studies  molecular  level  virus- 
host  interactions  that  promote  viral 
replication  and  transmission;  (6) 
develops  collaborations  with  other  CDC 
scientists  and  scientists  from  external 
labs  to  maximize  resources  and  promote 
scientific  progress  and 
accomphshments;  (7)  develops 
collaborations  with  industry  to  promote 
conunerciahzation  of  useful  technology, 
methodologies  or  reagents  resulting 
from  section  research. 

Virology  Section  (HCRN74).  (1) 
Enhances  prevention  of  retrovirus- 
associated  morbidity  and  mortafity 
throi^  laboratory  research  focused  on 
the  biology  of  human  and  zoonotic 
retroviruses  and  their  target  cells  in  the 
host;  (2)  investigates  the  factors  that 
govern  the  progression  bom  HTV- 
infectlon  to  AIDS  and  Interventions  that 
may  prevent  AIDS;  (3)  determines  the 
factors  that  control  the  regulation  of 
retroviral  expression  through  studies  of 
retroviral  latency,  activation  and 
rephcation;  (4)  develops  improved 
methods  for  culture  and  identification 
of  known  and  novel  retroviruses;  (5) 
discovers  new  markers  for  retrovirus 
infection  and  disease  progression  that 
will  further  the  understanding  of 
retroviral  epidemlolc^;  (6)  develops 
new  cellular  models  for  retrovirus 
studies;  (7)  develops  collaboratians  with 
other  CDC  scientists  and  sdoitists  from 
external  labs  to  maximize  resources  and 
promote  scientific  progress  and 
accomplishments;  (8)  develops 
collaborations  with  Industry  to  promote 
commercialization  of  useful  technology, 
methodologies  or  reagents  resulting 
tmm  section  research. 

Tuberculosis/Mycobacteriology 
Branch  (HCRN8).  (1)  Provides 
laboratory  support  for  epidemic 
investigations  and  special  studies  of 
tuberculosis  and  other  mycobacterial 
diseases;  (2)  conducts  research  into 
immunology  of  mycobacterial 
infections,  pathogenic  mechanisms,  and 
molecular  basis  of  diseases;  (3)  provides 
reference  diagnostic  services  to  State 
public  health  laboratories:  (4) 
administers  grants  and  cooperative 
agreements  with  States  and  others  to 
upgrade  laboratory  activities  and 
provide  special  services;  (5)  develops, 
evaluates,  and/or  improves  methods  for 
classifying  and  identifying  mycobacteria 
and  mycobacterial  diseases;  (6)  develops 
tissue  cultitfe  and  animal  models  of 
mycobacterial  diseases  that  can  be  used 
in  studies  of  chemotherapy, 
immunotherapy  and  vaccine 
evaluations;  (8)  studies  problems  of 
isolation,  taxonomy,  and  ecology  of 


mycobacteria;  (9)  investigates 
mycobacteria  for  identification  of 
virulence  factors. 

Diagnostic  Mycobacteriology  Section 
(HCRN82).  (1)  Provides  laboratory 
support  to  the  Division  of  Tuberculosis 
Elimination  and  others  for  epidemic 
investigations  of  tubercxdosis;  (2) 
manages  the  Regional  Network  for  RFLP 
typing  and  maintains  the  national 
database  describing  patterns  of  isolates 
from  throughout  the  United  States;  (3) 
develops  new  methods  that  subtype 
mycobacteria  for  use  as  epidemiologic 
markers;  (4)  provides  reference  services 
for  identification  and  drug  susceptibility 
testing  of  referred  Isolates;  (5)  develops 
new  diagnostic  methods  for  rapid 
identification  and  susceptibility  testing 
of  Mycobacterium  species;  (6)  evaluates 
newly  developed  diagnostic  tests  and 
procedures;  (7)  provides  consultation 
and  training  to  State,  federal  and 
municipal  pubUc  health  laboratories;  (8) 
serves  as  the  primary  CDC  focus  for 
studies  of  nontuberculosis 
Mycobacterium  species;  (9)  supports 
and  encourages  studies  on  role  of 
nontuberculous  mycobacteria  in  human 
and  animal  disease;  (10)  studies 
characteristics  of  Mycobacteriimi 
species  that  infect  humans. 

Immunology  and  Molecular 
Pathogenesis  Section  (HCRN83).  (1) 
Coivducts  studies  to  define  the 
molecular  genetics  of  mycobacteria  and 
develop  molecular  tools  for  the 
detection  and  prevention  af 
mycobacterial  infections;  (2)  defines 
mechamsms  of  drug  resistance  in 
mycobacteria  and  develops  methods  for 
rapid  detection  of  resistance;  (3) 
conducts  studies  to  define  the  role  of 
host-pathogen  factors  and  inununologic 
mechanisms  in  disease  processes  and 
protective  immunity:  (4)  develops, 
evaluates,  and  improves  inununologic/ 
serologic  methods  for  the  diagnosis  and 
prevention  of  mycobacterial  diseases; 
(5)  conducts  studies  to  identify  and 
characterize  virulence  factors, 
pathogenic  mechanisms,  and  the' 
molecular  basis  of  disease  caused  by 
mycobacteria;  (6)  develops  and 
evaluates  agents  for  the  treatment  and 
prevention  of  mycobacterial  diseases; 
(7)  develops  animal  models  for  study  of 
detection,  treatment,  and  characteristics 
of  mycobacterial  diseases:  (8)  serves  as 
the  primary  CDC  focus  for  studies  of 
Hansen  disease  (leprosy). 

Delete  the  functional  statement  for 
Emerging  Bacterial  and  Mycotic 
Diseases  Branch  (HCRP8),  Division  of 
Bacterial  and  Mycotic  Diseases  (HCRP) 
and  insert  the  following:  (1)  In 
collaboration  with  other  CDC  Centers/ 
Institute/Offices  and  other  NCID 
Divisions,  conducts  laboratory  studies 
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and  provides  epidemic  aid, 
siuveillance,  and  consultation  on  the 
control  of  emerging,  reemerging,  and 
opportimistic  bacterial,  fungal, 
actinomycotic,  and  nontuberculosis 
mycobacterial  diseases;  (2)  provides 
reference  and  diagnostic  activities  for 
agents  causing  these  diseases  and  for  the 
identification  of  imknown  bacterial, 
fungal,  and  actinomycotic  isolates 
associated  with  human  disease;  (3) 
performs  studies  to  determine  host- 
parasite  factors  related  to  human 
diseases  caused  by  emerging, 
reemerging,  and  opportimistic  bacterial, 
fungal,  actinomycotic,  and 
nontuberculosis  mycobacterial  agents; 
(4)  coordinates  and  collaborates  in 
national  and  international  studies  and 
surveillance  for  bacterial,  fungal, 
mycobacterial,  and  actinomycotic 
diseases;  (5)  develops  and  evaluates 
methods  for  the  diagnosis  of  emerging, 
reemerging,  and  opportunistic  bacterial, 
fungal,  and  actinomycotic  diseases;  (6) 
develops,  implements,  and  evaluates 
prevention  strategies  for  these  diseases; 
(7)  collaborates  with  other  CDC  Centers/ 
Institute/Offices,  NOD  Divisions,  State 
and  Federal  agencies  in  addressing 
reemerging  bacterial  and  mycotic 
diseases. 

Delete  the  functional  statement  for  the 
Epidemiology  Section  (HCRP82), 
Emerging  Bacterial  and  Mycotic 
Diseases  Branch  (HCRP8).  and  insert  the 
following:  (1)  Conducts  epidemic 
investigations,  siuveillance,  and  special 
studies  of  emerging,  reemerging,  and 
opportunistic  bacterial,  fungal, 
actinomycotic,  and  mycobacterial 
diseases;  (2)  provides  clinical  and 
epidemiologic  consultation  on  these 
diseases;  (3)  coordinates  activities 
related  to  opportimistic  infections  in 
compromised  hosts  for  the  Division. 

Delete  the  title  and  functional 
statement  for  the  Tuberculosis  and 
Cfther  Mycobacterioses  Laboratory 
Section  (HCRP85),  Emerging  Bacterial 
and  Mycotic  Diseases  Branch  (HCRP8), 
Division  of  Bacterial  and  Mycotic 
Diseases  (HCRP). 

Delete  the  title  and  functional 
statement  for  the  Retrovirus  Diseases 
Branch  (HCRUA).  Division  of  Viral  and 
Rickettsial  Diseases  (HCRU). 

Effective  Date:  August  15, 1995. 
David  Satcher, 

Director,  Centers  for  Disease  Control  and 
Prevention. 

[PR  Doc.  95-21302  Filed  8-25-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-010-4212-11:  COC48503] 

Realty  Action:  Recreation  and  Put>llc 
Purpoees  (R&PP)  Act  Classification; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  realty  action. 

summary:  The  following  public  lands  in 
Rio  Blanco  County,  Colorado,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
The  Benevolent  and  Protective  Order  of 
the  Elks  Lodge  No.  1907  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  (R&PP)  (43  U.S.C.  869  et 
seq.),  as  amended  by  the  Recreation  and 
Public  Purposes  Amendment  Act  of 
1988.  The  Benevolent  and  Protective 
Order  of  the  Elks  proposes  to  use  the 
lands  for  a  recreation  facility  and  trap 
shooting  range. 

Sixth  Principal  Meridian.  Colorado 

T.  1  N..  R.  102  W., 

Section  12,  W»/iE»/iSWV4NWV4. 
WV2SWV«NWV«. 

The  lands,  containing  30  acres,  are  not 
needed  for  federal  purposes. 

Lease  or  conveyance  is  consistent 
with  current  BLM  land  use  planning, 
and  would  be  in  the  pubUc  interest.  A 
lease  or  patent  if  issued  will  be  subject 
to  the  following  terms,  conditions,  and/ 
or  reservations: 

1.  Provisions  of  the  Recreatlcm  and 
Public  Purposes  Act,  the  Recreation  and 
Public  Purposes  Amendment  Act,  and 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  reservation  of 
ditches  and  canals  constructed  by 
authority  of  the  United  States  under  the 
Act  of  August  30, 1890  (43  E.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  A  lease  or  patent  may  contain  terms 
and  conditions  to  indemnify  the  United 
States  and  its  officers,  agents, 
representatives,  and  employees  from 
claims,  loss,  damage,  actions,  causes  of 
action,  expense,  and  liabiUty 
attributable  to  the  disposal  or  release  of 
hazardous  substances  on  the  land 
described  above.  A  patent  may  be  issued 
without  a  reverter  provision  for  some  or 
all  of  the  land,  depending  upon  the 
location  of  sites  potentially  susceptible 
to  disposal  of  or  release  of  hazardous 
substances. 

5.  Compliance  with  all  Federal  and 
State  laws  applicable  to  their  disposal. 


placement,  or  release  of  hazardous 
substances.  R&PP  classification 
COC7703  dated  October  1. 1960.  is 
hereby  terminated.  R&PP  classification 
COC36380,  dated  May  4, 1983,  is  hereby 
amended  to  delete  the  lands  described 
herein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  White  River  Resource 
Area,  73544  Highway  64,  Meeker. 
Colorado. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act, 
conveyance  under  section  209(b)  of  the 
Federal  Land  PoUcy  and  Management 
Act,  and  leasing  under  the  mineral 
leasiikg  laws. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  conveyance  or  classification  of  the 
lands  to  the  Associate  District  Manager, 
Craig  District  Office,  455  Emerson 
Street,  Craig,  Colorado  81625. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  recreation 
facilities  and  trap  shoot  range. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

AppUcation  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  recreation  facility  and  trap 
shoot  range.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  on 
or  before  October  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Moody,  Realty  Specialist,  or 
Vem  Rholl,  Realty  SpeciaUst,  White 
River  Resource  Area,  P.O.  Box  928, 
Meeker,  Colorado  81641.  (970)  878- 
3601. 
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Dated:  August  17, 1995. 
KobartW.  Schneider, 
Associate  District  Manager. 
fFR  Doc  95-21221  Filed  8-25-95;  8:45  am] 
■UMQ  COM  4910-JB-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Fkianoe  Docket  No.  3275q 

CSX  Transportation,  Inc.— Trackage 
RigMs  Exemption— Norfolk  and 
Weetam  Railway  Company 

Norfolk  and  Western  Railway 
Ccnnpany  (NW)  has  agreed  to  grant 
overhead  trackage  rights  to  CSX 
Transportation,  Inc.  (CSXT)  as  follows: 
from  the  connection  track  in  the 
northwest  quadrant  between  the  tracks 
of  CSXT  and  NW  at  or  near  NW's 
milepost  D122.6  at  St.  Joe,  IN  to  the 
southernmost  connection  betweeU  NW 
and  the  industrial  trackage  of  Steel 
Dynamics,  Inc.  (SDI)  in  Wilmington 
Township,  DeKalb  County,  IN,  at  or 
near  NW's  milepost  D118.6,  a  total 
distance  of  approximately  3.5  miles. 
The  proposed  transaction  will  allow 
CSXT  to  provide  direct  rail  service  to 
SDI's  mill,  increase  intramodal 
competition,  and  allow  CSXT  to  provide 
more  efGdent  service  than  would  be 
available  on  a  joint  route  arrangement. 
The  trackage  rights  were  scheduled  to 
become  effective  on  August  14, 1995.' 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  noUce  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  W. 
Humes,  Jr.,  500  Water  St.,  J-150, 
Jacksonville,  FL  32202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  imder  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  August  21, 1995. 

By  the  Commission,  Joseph  R  Dettmai, 
Acting  Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

(FR  Doc.  95-21259  Filed  8-25-95;  8:45  am) 
MUMQ  COM  TUft-OI-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-ai.liiB] 

Brazos  Qas  Compressing  Company 
Meadviile,  PA;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  2, 1995, 
applicable  to  all  workers  of  the  subject 
firm.  The  notice  will  soon  be  published 
in  the  Federal  Register. 

New  information  was  received  from 
the  company  which  shows  that  when 
reporting  the  location  for  the  subject 
facility,  the  company  incorrectly 
reported  Brazos  Gas's  Meadviile 
location  in  the  State  of  Texas.  The 
location  is  Meadviile,  Pennsylvania. 
The  Department  is  amending  the 
certification  to  identify  the  correct 
location. 

The  amended  notice  applicable  to 
TA-W-31,111B  is  hereby  issued  as 
follows: 

"All  workers  of  Brazos  Gas  Compressing 
Company,  Meadviile,  Pennsylvania  who 
become  totally  or  partially  separated  from 
employment  on  or  after  May  28, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  17th  day  of 
August  1995. 

Aiiene  O'Couiar, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-21266  Filed  8-25-95;  8:45  am] 
BILUNQ  COOe  4S10-3»-M 


Bureau  of  Labor  Statistics 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Producer  Price  Indexes,  by  industry 

ACTION:  Notice. 


'  CSXT  is  fBrtricted  to  using  the  trackage  rights 
to  provide  rail  Mrvice  only  to  SDL 


SUMMARY:  The  Department  of  Ubor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensiue  that  requested 
data  can  be  provided  in  the  desired 


format,  reporting  burden  is  nunimized> 
reporting  forms  are  clearly  imderstood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciuxently,  the  Biueau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  a  proposed 
revision  of  the  collection,  "Producer 
Price  Indexes,  by  Industry."  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  address  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  27, 
1995. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  N.E.,  Washington,  DC  20212. 
For  further  information  contact  Ms. 
Kurz  on  202-606-7628  (this  is  not  a  toll 
free  niunber). 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  Producer  Price  Indexes  (PPI). 
which  is  one  of  the  nation's  leading 
economic  indicators,  is  used  as  a 
measiue  of  price  movements,  an 
indicator  of  inflationary  trends  in  the 
economy,  an  inventory  valuation 
measiue  for  some  organizations,  and  a 
measure  of  purchasing  power  of  the 
dollar  at  the  primary  market  level.  It  is 
also  used  in  market  research  and  as  a 
basis  for  escalation  in  long-term 
contracts. 

n.  Current  Actions 

BLS  is  proposing  revisions  to  PPI 
disaggregation  and  resampling 
procediu«s,  and  is  planning  pilot 
projects  to  implement  electronic 
collection  of  survey  data. 

New  Disaggregation  Procedures.  The 
ptupose  of  this  proposed  new  method  is 
to  define  a  publication  structiue  that  is 
publishable  virtually  in  its  entirety, 
meets  user  needs,  is  continuous,  and 
permits  meaningful  classification  of 
cturent  production.  In  order  to  satisfy 
the  pubUshability  of  the  entire  structure, 
price  quotes  will  be  collected  using  a 
modified  first  step  of  disaggregation. 
Quotes  will  be  spread  across 
predetermined  product  categories  which 
correspond  to  the  publication  cells  for  a 
Standard  Industrial  Classification  (SIC). 
The  design  of  the  new  disaggregation 
method  provides  for  collection  of 
enough  quotes  in  the  smaller 
publication  cells  so  that  they  will  be 
publishable.  The  result  of  the  new 
method  will  be  that  there  will  be  a 
smaller  niunber  of  quotes  for  the  larger 
ceUs  and  a  larger  number  of  quotes  for 
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the  smaller  cells  compared  to  how 
quotes  would  be  spread  if  normal 
disaggregation  were  used. 

New  Resampling  Procedures.  The 
purpose  of  this  proposed  new  process, 
"recycling  without  resampling,"  is  to 
allow  BLS  to  update  the  weights  and 
composition  of  industry  indexes 
without  having  to  resample  the  entire 
industry.  The  process  will  permit  BLS 
to  accommodate  changes  in  the  current 
SIC  structure  more  efficiently. 
Augmentation  sampling  of  just  the 
admtional  product  line(s)  covered  by 
the  new  SIC  structure,  rather  than 
resampling  the  entire  industry,  will  now 
be  operationally  feasible.  This  capability 
is  a  major  breakthrough  and  will  enable 
BLS  to  resample  volatile  industries 
mcH«  ftequently  while  cutting  the 
expenses  of  data  collection. 

Electronic  Collection.  BLS  is  planning 
to  conduct  several  pilot  projects  over 
the  next  few  years  to  collect  PPI  data 
from  survey  respondents  electronically. 
A  range  of  electronic  collection  methcMls 
will  1^  used  including  collection  via 
facsimile,  the  Internet,  and  Electronic 
Data  Interchange  (EDI). 
Type  of  Review:  Revision. 
Agency:  Bureau  of  Labor  Statistics. 
Title:  Producer  Price  Indexes,  by 
Industry. 

OhfB  Number:  1220-0008. 
Frequency:  One-tim^  and  monthly. 
Affected  Public:  Businesses  or  other 
for-profit;  small  businesses  or 
organizations;  and  Federal  Government. 
Number  of  Respondents:  28.700. 
Estimatea  Time  Per  Respondent: 
Initiation — 2  Hours;  repricing— 18 
minutes. 
Total  Burden  Hours:  347,949  hours. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  August,  1995. 
W.  Stuart  Rust.  Jr., 
Acting  Chief,  Division  of  Management 
Systems.  Bureau  of  Labior  Statistics. 
[FR  Doc.  95-21267  Filed  8-25-95;  8:45  am] 
■LUNG  COOE  4S10-34-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Docket  (9S-077)] 

Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  prospective  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Alan  R.  Hargens  of  Saratoga, 
California,  has  requested  an  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,133,339,  entitled  "Exercise 
Method  and  Apparatus  Utilizing 
Differential  Air  Pressure."  An 
undivided  interest  in  this  patent  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Atlministration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Harry  Lupuloff,  Senior 
Patent  Attcmiey,  NASA  Headquarters. 
DATE:  Responses  to  this  Notice  must  be 
received  by  October  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  NASA 
Headquarters,  Code  GP,  Washington,  DC 
20546;  (202)  358-2067. 

Dated:  August  18, 1995. 
Edward  A.  Fnnkle, 
General  Counsel. 

[FR  Doc.  95-21290  Filed  8-25-95;  8:45  am) 
BtUMQ  COOE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  Nos.  50-413  and  50-414] 

Duke  Power  Company,  et  al.;  Catawtia 
Nuclear  Station.  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Oj^rating  License  Nos.  NPF-35 
and  NPF-52,  issued  to  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  Technical  Specifications  (TS)  to  (a) 
allow  the  maximum  enrichment  for  fuel 
stored  in  the  fuel  pools  to  increase  from 
a  nominal  value  of  4.0  to  5.0  weight 
percent  Uranium-235,  (b)  establish  new 
loading  patterns  for  new  and  irradiated 
fuel  in  the  spent  fuel  pool  consistent 
with  associated  bumup  criteria  up  to  a 
maximum  value  of  60  GWD/MTU  to 
accommodate  this  increase,  (c)  add  a  TS 
to  establish  a  limit  for  boron 
concentration  for  all  modes  of 
operation,  (d)  add  BASES  to  correspond 
to  the  TS  that  were  added,  (e)  add  TS 
to  reflect  limits  for  fuel  storage 
criticality  analysis,  and  (f)  reformat  the 


TS  to  bring  them  more  in  line  with  the 
standard  format  in  the  NRC  repent 
NUREG-1431,  "Standard  Technical 
Specifications  Westinghouse  Plants." 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  September  19, 1994, 
as  supplemented  by  letters  dated  April 
26  and  June  19. 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  licensee  can  use  higher  fuel 
enrichment  to  provide  additional 
flexibility  in  the  licensee's  reload  design 
efforts  and  to  increase  the  efficiency  of 
fuel  storage  cell  use  in  the  spent  fuel 
pools. 

Environmental  Impacts  of  the  Proposed 
Action: 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  storage  of  fuel  enriched  to  a 
nominal  5.0  weight  percent  Uranium- 
235.  The  safety  considerations 
associated  witii  reactor  operation  with 
higher  enrichment  and  extended 
irradiation  have  been  evaluated  by  the 
NRC  staff.  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  No  changes  are  being 
made  in  the  types  or  amounts  of  any 
radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

The  enviromnental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  )uly 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11 , 
1988,  as  corrected  on  August  24, 1988 
(53  FR  32322),  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may,  in  fact,  be  reduced  from  those 
summarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  enviromnental 
impacts  associated  with  the  proposed 
amendment. 
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With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  this  action  would  be  to  deny  the 
requested  amendments.  Such  action 
would  not  reduce  the  environmental 
impacts  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Catawba 
Nuclear  Station  Units  1  and  2."  dated 
January  1983. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  21. 1995.  the  NRC  staff 
consulted  with  the  South  Carolina  State 
official,  Mr.  V.  Autrey  of  the  Biueau  of 
Radiological  Health,  Department  of 
Health  and  Environmental  Controls, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiiect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
September  19, 1994,  as  supplemented 
by  letters  dated  April  26  and  Jime  19. 
1995,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Yorit  County  Library.  138 
East  Black  Street.  Rock  Hill.  South 
Carolina. 

Dated  at  Rockville.  Maryland,  this  ISth  day 
of  August  1995. 


For  the  Nuclear  Regulatory  Commission. 
Herbvt  N.  Barkow. 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-21270  Filed  8-25-95;  8:45  am] 
BIUMQ  CODE  7590-01-P 


[Doctot  No.  50-424] 

Georgia  Power  Company,  et  al.;  Vogtie 
Electric  Generating  Plant,  Unit  1 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  NPF-68,  issued  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Vogtie  Electric 
Generating  Plant  (Vogtie),  Unit  1, 
located  at  the  licensee's  site  in  Burke 
Coimty,  Georgia. 

EnTironmental  Assessment 

Identification  of  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  dated  May  12, 
1995,  as  supplemented  by  letter  dated 
July  6, 1995.  The  proposed  action  would 
exempt  the  licensee  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.l.(a),  to  the 
extent  that  a  one-time  extension  of 
approximately  18  months  would  permit 
rescheduling  the  third  containment 
integrated  leak  rate  test  (ILRT)  from  the 
March  1996  refueling  outage  to  the 
September  1997  refueling  outage.  The 
requirement  of  10  CFR  Part  50. 
Appendix  J.  Section  IV.A.  to  perform  a 
Type  A  test  following  any  major 
modification  to  the  primary 
containment  boundary  will  be 
maintained.  No  such  modifications  have 
been  made  to  the  containment  since  the 
last  Type  A  test  in  1993.  nor  are  any 
planned  dming  the  March  1996 
refueling  outage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
ILRT  from  the  spring  1996  refueling 
outage  to  the  September  1997  refueling 
outage,  thereby  saving  the  cost  of 
performing  the  test  and  eliminating  the 
test  from  the  1996  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 


concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  faciUty  radiation  levels  or  facility 
radiological  effluents.  In  accordance 
with  SecUon  III.D.l.(b)  of  Appendix  J  to 
10  CFR  Part  50,  the  licensee  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests,  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confinning  the  Type  B  and 
C  test  results.  In  addition,  even  though 
the  Licensee  would  be  exempt  from  the 
requirement  to  perform  the  Type  A 
integrated  leak  rate  test,  they  have 
committed  to  performing  a  general 
contaiimient  inspection  as  specified  in 
10  CFR  Part  50.  Appendix  J,  Section  V.A 
if  the  requested  exemption  is  granted. 
The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boimdary.  The  change 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly , -the  -Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  exemption.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Vogtie 
Electric  Generating  Plant. 
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Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  5, 1995,  the  staff  consulted  with 
the  Georgia  State  official,  Mr.  James 
Hardeman  of  the  Environmental 
Protection  Division,  Georgia  Department 
of  Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  state  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
May  12, 1995,  and  July  6, 1995,  which 
aiis  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Burke  Coimty  Library.  412  Fourth 
Street.  Wajrnesboro.  Georgia. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Hetbot  N.  Berkow. 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  95-21269  Filed  8-25-95;  8:45  am] 
MUJNQ  CODE  75M-01-P 

[Docket  Nos.  50^13  and  50-414] 

Duke  Power  Company,  et  al.;  CatawtM 
Nuclear  Station,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52,  issued  to  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  5.3.1  "Fuel 
Assemblies"  to  (a)  allow  an  increase  in 
the  maximum  specified  enrichment  for 
fuel  assemblies  from  a  nominal  value  of 
4.0  to  5.0  weight  percent  Uranium-235, 
and  (b)  provide  flexibility  in  the  repair 
of  fuel  assemblies  containing  damaged 


and  leaking  fuel  rods  by  reconstituting 
the  assemblies  in  accordance  with  the 
guidance  in  Generic  Letter  90-02, 
Supplement  1,  "Alternative 
Requirements  For  Fuel  Assemblies  In 
The  Design  Features  Section  of 
Technical  Specifications."  The 
application  is  also  generally  consistent 
with  the  format  and  content  of  the 
improved  Standard  TS  for 
Westinghouse  plants  provided  in 
NUREG-1431.  "Standard  Technical 
Specifications  Westinghouse  Plants." 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  June  17, 1993,  as 
supplemented  by  letter  dated  July  5, 
1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  licensee  can  use  higher  fuel 
enrichment  to  provide  additional 
flexibility  in  the  licensee's  reload  design 
efforts  and  to  provide  flexibility  in  the 
reconstitution  of  fuel  assemblies  that  are 
found  to  be  leaking  or  are  determined  to 
be  probable  sources  of  future  leakage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  storage  of  fuel  enriched  to  a 
nominal  5.0  weight  percent  Uranium- 
235.  The  safety  considerations 
associated  with  storing  new  and  spent 
fuel  of  a  higher  enrichment  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse  effect 
on  file  probability  of  any  accident.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cmnulative  occupational 
radiation  exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988,  as  corrected  on  August  24, 1988 
(53  FR  32322),  in  coimection  with 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contributions  of  the  proposed 
increase  in  the  fuel  enrichment  and 


irradiation  limits  are  either  imchanged 
or  may,  in  fact,  be  reduced  from  those 
siunmarized  in  Table  S— 4  as  set  forth  in 
10  CFR  51.52(c).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  this  action  would  be  to  deny  the 
requested  amendments.  Such  action 
would  not  reduce  the  environmental 
impacts  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Catawba 
Nuclear  Station  Units  1  and  2,"  dated 
January  1983. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  21, 1995,  the  NRC  staff 
consulted  with  the  South  Carolina  State 
official,  Mr.  V.  Autrey  of  the  Bureau  of 
Radiological  Health,  Department  of 
Health  and  Environmental  Controls, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviromnent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviroimiental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
Jime  17, 1993.  as  supplemented  by  letter 
dated  July  5, 1995,  which  are  available 
for  public  ins{>ection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
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public  document  room  located  at  the 
York  County  Library,  138  East  Black 
Street.  Rock  Hill,  South  Carolina. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commisaion. 
Herbart  N.  Bflrkow, 

Director,  Project  Directorate  11-2.  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation . 

(FR  Doc.  95-21285  Filed  8-25-95;  8:45  amj 
BHXMQ  COM  7B«M)1-P 


[Doctot  No.  60-293] 

Boston  Edison  Company  (Pilgrim 
Nuclear  Power  Station);  Exemption 

I 

The  Boston  Edison  Company  (BECo/ 
licensee)  is  the  holder  of  Facility 
Operating  Ucense  No.  DPR-35.  which 
authorizes  operation  of  the  Pilgrim 
Nuclear  Power  Station  (the  facility).  The 
license  provides,  among  other  things, 
that  the  facilities  are  subject  to  all  the 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  boiling-water  reactor 
located  at  the  licensee's  site  in 
Plymouth,  Massachusetts. 


The  Code  of  Federal  Regulations  at  10 
CFR  73.55,  "Requirements  for  physical 
protection  of  licensed  activities  in 
nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "the  licensee  shall 
establish  and  maintniii  an  onsite 
physical  protection  system  and  secimty 
organization  which  will  have  as  its 
objective  to  provide  high  assiu^nce  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d),  "Access  Requirements," 
paragraph  (1).  specifies  that,  "the 
licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  The  Code  of  Federal 
Regulations  at  10  CFR  73.55(d)(5)  also 
requires  that.  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  states  that 
individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 


which  must  be  returned  upon  exit  bom 
the  protected  area. .  .  ." 

Tne  licensee  proposes  to  implement 
an  alternative  imescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  pictiue  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Pilgrim  site. 

By  letter  dated  June  21, 1995,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5).  Specifically,  the  requested 
exemption  would  allow  contractors  who 
have  imescorted  access  to  retain 
possession  of  their  picture  badges 
instead  of  retiuning  them  as  they  exit 
the  protected  area. 

m 

Piusuant  to  10  CFR  73.55,  "Specific 
exemptions."  the  Commission  may 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemption  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  secimty,  and  are 
otherwise  in  the  pubUc  interest.  The 
Code  of  Federal  Regulations  at  10  CFR 
73.55  allows  the  Commission  to 
authorize  a-hcensee  to  provide 
alternative  measures  for  protection 
against  radiological  sabotage  provided 
the  licensee  demonstrates  3iat  the 
alternative  measiues  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  the  Pilgrim 
Nuclear  Power  Station  is  controlled 
through  the  use  of  picture  badges. 
Positive  identification  of  personnel 
which  are  authorized  and  request  access 
into  the  protected  area  is  established  by 
security  personnel  making  a  visual 
comparison  of  the  individual  requesting 
access  and  that  individual's  picture 
badge.  In  accordance  with  10  CFR 
73.55(d)(5).  contractor  personnel  are  not 
allowed  to  take  their  picture  badges 
offsite.  In  addition,  in  accordance  with 
the  plant's  physical  security  plan,  the 
licensee's  employees  are  also  not 
allowed  to  take  their  picture  badges 
offsite. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 


geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Pilgrim 
site. 

All  other  access  processes,  including 
search  function  capabihty  and  access 
revocation,  vrill  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91 — 0276 
UC— 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  Tue  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Pilgrim  site. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  hi  addiUon,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  wnth  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.55,  this  exemption  is  authorized  by 
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law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR 
73.55(d)(5)  that  individuals  who  have 
been  granted  unescorted  access  and  are 
not  employed  by  the  licensee  are  to 
return  their  picture  badges  upon  exit 
from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may 
keep  their  picture  badges  in  their 
possession  upon  leaving  the  Pilgrim 
site. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  42924). 

This  Exemption  is  effective  ujron 
issuance. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  Projects— l/II, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-21286  Filed  8-25-95;  8:45  am) 
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[Docket  No.  040-02384] 

Notice  of  Consideration  of  Amendment 
Request  for  Decommissioning  the  RMi 
Titanium  Company  Site  in  Ashtabula, 
Ohio,  and  Opportunity  for  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SMB-602,  issued  to  RMI 
Titanium  Company  (the  Licensee),  for 
the  decommissioning  of  its  extrusion 
plant  facilities  in  Ashtabula,  Ohio. 

The  Licensee  requested  the 
amendment  in  a  letter  dated  June  12, 
1995,  requesting  that  License  No.  SMB- 
602  be  amended  to  incorporate  the 
decommissioning  plan  (DP)  for  the  RMI 
Titanium  Company  Extrusion  Plant 
submitted  to  NRC,  on  April  27, 1995. 
The  Licensee  also  submitted  a  site 
characterization  report  and  an 
environmental  report  in  support  of  the 
DP.  The  amendment  would  authorize 
the  Licensee  to  decommission  the 
extrusion  plant  facility  in  Ashtabula, 
Ohio,  in  accordance  with  the  DP. 

Radioactive  contamination  at  the 
extrusion  plant  facility  resulted 
primarily  from  extrusion  operations, 
using  depleted,  normal,  and  slightly 
enriched  uranium.  Uranium  extrusion 
operations  occurred  from  1962  through 
1988. 


The  NRC  will  require  the  Licensee  to 
remediate  the  extrusion  plant  site  to 
meet  NRC's  criteria,  and,  during  the 
decommissioning  activities,  to  maintain 
effluents  as  low  as  reasonably' 
achievable. 

Prior  to  the  issuance  of  the  proposed 
amendment,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
bearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 

applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  "The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  tnat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceedinc;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR 
§  2.1205(e),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  RMI  Titanium 
Company,  P.O.  Box  579,  Ashtabula, 
Ohio  44004-579,  Attention:  Mr.  Eric 


Marsh.  RMI  Environmental  Services, 
and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX;  20555. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management.  Off  ice  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  95-21268  Filed  8(-25-95;  8:45  amj 
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pocket  Nos.  50-327  and  50-328] 

Sequoyah  Nuclear  Plant,  Units  1  and  2; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  aniamendment 
to  Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79,  issued  to  the  Tennessee 
Valley  Authority  (TVA  or  the  licensee), 
for  operation  of  the  Sequoyah  Nuclear 
Plant  (SQN),  Units  1  and  2  located  in 
Soddy-Daisy,  Tennessee. 

The  proposed  amendments  would 
change  Technical  Specification  3.7.5.C 
to  allow  an  increase  in  the  average 
essential  raw  cooling  water  supply 
header  temperature  from  84.5  "F  to  87 
°F  until  September  30, 1995. 

Exigent  circumstances  arose  due  to 
significant  increases  in  the  average 
water  temperature  of  the  Tennessee 
River  (Chickamauga  Reservoir),  which 
serves  as  the  ultimate  heat  sink  (UHS) 
for  the  Sequoyah  Nuclear  Plant  (SQN) 
Units  1  and  2.  This  temperature,  as 
measured  at  SQN's  ERCW  header, 
increased  and  on  August  18, 1995, 
reached  83  "F.  This  high  temperature  is 
the  result  of  daytime  temperatures  that 
remain  above  90  "F.  Continuing  daytime 
high  temperatures  in  the  upper  90's  are 
expected  to  cause  the  average  ERCW 
temjierature  to  increase  at  a  rate  of  0.5 
°F  per  day.  TS  3.7.5.C  currently  limits 
this  temperature  to  less  than  or  equal  to 
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84.5  "F  when  the  water  level  is  above 
elevation  680  feet  mean  sea  level. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91  (a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NKC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previouisly  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidi  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c}.  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  protMbility  of  occurrence  or  the 
consequences  of  an  accident  are  not 
increased  as  presently  analyzed  in  the  safety 
analysis  since  the  objective  of  the  event 
mitigation  is  not  changed.  No  changes  in 
event  classification  as  discussed  in  Final 
Safety  Analysis  Report  Chapter  15  will  occm 
due  to  the  increased  river  water  temperature 
(with  respect  to  both  containment  integrity 
and  safety-system  heat  removal).  Therefore, 
the  probability  of  an  accident  or  malfunction 
of  equipment  presently  evaluated  in  the 
safety  analyses  will  not  be  increased.  The 
containment  design  pressiue  is  not 
challenged  by  allowing  an  increase  in  the 
river  water  temperature  above  that  allowed 
by  the  TSs,  thereby  ensuring  that  the 
potential  for  increasing  offsite  dose  limits 
above  those  presently  analyzed  at  the 
containment  design  pressure  of  12  pounds 
per  square  inch  is  not  a  concern.  Therefore, 
the  variance  to  TS  3.7.5.C  will  not  increase 
the  consequences  previously  evaluated  and 
reported  for  the  containment  analysis. 
2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  ant  previously 
analyzed. 

The  possibility  of  a  new  or  different 
accident  situation  occurring  as  a  result  of  this 
condition  is  not  created.  The  essential  raw 
cooling  water  (ERCW)  system  is  not  an 
initiator  of  any  accident  and  only  serves  as 
a  heat  sink  for  nonnal  and  upset  plant 
conditions.  By  allowing  this  change  in 
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operating  temperatures,  only  the  assumptions 
in  the  containment  pressure  analysis  are 
changed.  The  variance  in  the  ERCW 
temperature  results  in  minimal  increase  in 
peak  containment  accident  pressure.  As  for 
the  net  posiUve  suction  head  requirements 
relative  to  the  essential  core  cooling  system 
and  containment  spray  system,  it  has  been 
demonstrated  that  this  operational  variance 
will  not  challenge  the  present  design 
requirements.  Therefore,  the  potential  for 
creating  a  new  or  unanalyzed  condition  is 
not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  reported  in  the 
basis  for  the  TSs  is  also  not  reduced.  The 
design  pressure  for  the  containment  and  all 
supporting  equipment  and  components  for 
worse-case  accident  condition  is  12.0  pounds 
per  square  inch  guage  (psig).  This  variance  in 
river  water  temperature  will  not  challenge 
the  design  condition  of  containment.  Further, 
12.0  psig  design  limit  is  not  the  failure  point 
of  containment,  which  would  lead  to  the  loss 
of  containment  integrity.  Therefore,  a 
significant  reduction  in  the  margin  to  safety 
is  not  created  by  this  variance. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  not'ce  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  15-day  notice  period. 
However,  should  drciunstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  and  should  cite  the 


publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gebnan  Building,  2120  L  Street.  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  12. 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  i>arty  in  the 
proceeding  must  file  a  vmtten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inteWene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
dociunent  room  located  at  the 
Chattanooga-Hamihon  County  Library. 
1101  Broad  Street.  Chattanooga. 
Tennessee.  U  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tiie 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
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which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
mtist  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
dooiments  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
peoties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportvmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX;.  Attention:  Docketing 
and  Services  Branch,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nvmiber  N1023  and  the 
following  message  addressed  to  Mr. 
Frederick  J.  Hebdon:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  E)C.  and  to  General 
Coimcil.  Tennessee  Valley  Authority, 
ET  IIH.  400  West  Summit  Hill  Drive, 
Knoxville,  Teimessee.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  21, 1995, 
which  is  available  for  public  inspection 
.at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Chattanooga-Hamilton  Coimty 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee. 

Dated  at  Rockville,  Md.,  this  22nd  day  of 
August  1995. 


For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBaige,  Sr., 
Project  Manager,  Project  Directorate  US, 
Division  of  Reactor  Projects-UII,  Office  of 
Nuclear  Heactor  Regulation. 
(FR  Doc.  95-21287  Filed  8-25-95;  8:45  ami 
BNXINO  CODE  78M-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-36123;  FH«  No.  SR-Anwx- 
95-33] 

Self-Ragulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  l>y  ttie  American  Stock 
Exchange,  Inc.  Relating  to  a  One- Year 
Extension  of  the  Pilot  Program  for 
Specialist  Participation  in  the  After- 
Hours  Trading  Facility  in  Portfolio 
Depositary  Receipts  and  Investment 
Trust  Securities  Based  on  Stock 
Indexes 

August  18, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  31, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soficit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  requests  permanent 
approval  of  its  pilot  program  for 
specialist  participation  in  the  after- 
hours  trading  facility  in  portfolio 
depositary  receipts  and  investment  trust 
securities  based  on  stock  indexes.  In  the 
alternative,  the  Exchange  is  proposing  a 
one-year  extension  of  the  pilot  program. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
SUtement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
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the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  April  21, 1993,  the  Exchange 
submitted  to  the  Commission,  pursuant 
to  section  19(b)(1)  of  the  Act.  and  Rule 
19b— 4  thereimder,  a  proposed  rule 
change  concerning  its  After-Hours 
Trading  ("AHT")  facility,  i  As  originally 
filed,  the  proposed  rule  change 
requested  permanent  approval  of 
Amex's  pilot  Afler-Hours  Trading 
facility,  and  approval  on  a  pilot  basis  for 
specialists  in  investment  trust  securities 
based  on  stock  indexes  to  participate  in 
the  AHT  facility.  On  January  4, 1994, 
the  Amex  amended  the  filing  to  request 
a  three-month  extension  of  the  AHT 
pilot  unitl  April  30, 1994.*  On  February 
1, 1994,  the  Commission  approved  the 
three-month  extension  without 
approving  the  portion  of  the  proposed 
rule  change  that  would  allow  speciaHsts 
in  investment  trust  seoirities  to 
participate  for  their  own  accounts  in  the 
AHT  facility.3  On  May  2, 1994,  the 
Commission  granted  permanent 
approval  to  that  portion  of  the  rule 
proposal  concerning  the  Amex's  After- 
Hours  Trading  facility,  not  including  the 
specialist  participation  request.* 

On  August  3, 1993,  the  Exchange 
amended  the  filing  to  request  that 
specialists  in  Portfolio  IDepositary 
Receipts  ("PDRs")  also  be  permitted  to 
participate  in  the  AHT  facility. »  On  July 
5, 1994,  the  Exchange  amended  the 
proposed  rule  change  to  eliminate  the 
migration  of  limit  orders  for  PDRs  and 
investment  trust  securities  from  the 
specialist's  limit  order  book  to  the  AHT 
facility.6 

The  proposed  rule  change  to  permit 
specialist  participation  in  the  AHT 
facility  in  PDRs  and  investment  trust 
seciirities  was  pubUshed  for  comment  in 
Securities  Exchange  Act  Release  No. 
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>  File  No.  SR-AnMX-fl»-i5. 

'  See  leaer  from  William  Floyd-Jones,  Jr.. 
Assistant  General  Counsel.  Amex,  to  Sandra  Sciole, 
Sp«ial  Counsel,  SEC,  dated  December  23, 1993. 

'  See  Securities  Exchange  Act  Release  No.  33561 
(Feb.  1.  1994).  59  FR  5789  (Feb.  8,  1994). 

♦  See  Securities  Exchange  Act  Release  No.  33993 
(May  2,  1994),  59  FR  23902  (May  9,  1994). 

'  See  letter  from  William  Floyd-Jones.  Jr., 
Assistant  General  Counsel,  Amex.  to  Diana  Luka- 
Hopson.  SEC.  dated  August  3, 1993. 

•  See  letter  tmm  William  Floyd-Jones,  Jr., 
AssUtant  General  Counsel,  Amax.  to  Sandra  Sciole 
Special  Counsel.  SEC.  dated  July  1, 1994. 


34316  auly  5, 1994),  59  FR  35547  (July 
12, 1994).  No  comments  were  received 
on  the  proposal.  The  proposed  rule 
change  was  approved  as  a  pilot  program 
in  Securities  Exchange  Act  Release  No. 
34611  (Aug.  29. 1994).  59  FR  45739 
(Sept.  2. 1994).  The  pilot  is  scheduled 
to  expire  on  August  29. 1995. 

The  Exchange  now  seeks  permanent 
approval  for  amendments  to  Rules  1300 
(Applicability  of  1300  Series)  and  1302 
(After-Hours  Trading  Orders)  to  permit 
specialists  in  PDRs  and  investment  trust 
securities  listed  pursuant  to  Section 
118B  of  the  Exchange's  Company 
guide  '  to  participate  in  the  AHT  facility 
to  "clean-up"  order  imbalances  by 
entering  an  order  for  the  specialist's 
accoimt.  For  example,  if  there  were 
single  sided  orders  to  buy  10,000  and 
sell  20,000  SPDRs  immediately  prior  to 
the  5:00  p.m.  close  of  the  AHT  facility, 
the  specialist  is  permitted  under  the 
Exchange's  pilot  program  to  enter  an 
order  for  its  account  to  buy  up  to  10,000 
SPDRs  in  OTder  to  eliminate  the  sell  side 
order  imbalance. 

The  Exchange  also  seeks  permanent 
approval  for  amendments  to  Rule 
1302(b)  to  eliminate  the  migration  of 
limit  orders  for  PDRs  and  investment 
trust  securities  from  the  specialist's 
limit  order  book  to  the  AHT  facility. 
(Amex  Rule  1302(b)  would  provide, 
with  respect  to  equity  securities  other 
than  PDRs  and  investment  trust 
securities,  that  a  regular  way  good  'til 
canceled  order  that  is  designated  as 
After-Hours  eligible,  that  is  on  the 
specialist's  limit  order  book,  and  that  is 
executable  at  the  closing  price  or  better, 
shall  migrate  from  the  specialist's  limit 
order  book  to  the  AHT  program.) 

The  Exchange  also  seeks  permanent 
approval  for  amendments  to  Rule  1302 
to  permit  specialists  in  PDRs  and 
investment  trust  securities  to  participate 
in  a  coupled  closing  price  order  so  long 
as  the  other  side  of  the  order  is  not  for 
an  accoimt  in  which  a  member  or 
member  organization  has  a  direct  or 
indirect  interest.^  For  example,  under 
the  pilot  program,  the  specialist  in 
SPDRs  is  permitted  to  agree  prior  to  the 
4:15  close  of  the  regular  trading  session 
for  such  securities  to  take  the  other  side 
of  a  customer  order  to  buy  or  sell  SPDRs 
for  execution  in  the  AHT  facility  as  a 


'  The  Exchange  currently  listo  two  Portfolio 
Depositary  Receipts,  viz..  Standard  and  Poor's 
Depositary  ReceipU  on  the  S*P  500  and  MidCap 
Indexes  ("SPDRs");  and  two  investment  trust 
securities  pursuant  to  Section  118B  of  the 
Exchange's  Listing  Guidelines:  LOR  Index  Trust 
SuperUnits  and  LOR  Money  Market  SuperUnits. 

•As  amended,  Amax  Rule  1300(e)(i)  defines, 
"closing  price"  as  the  price  esublished  by  the  last 
regular  way  sale  on  the  Exchange  prior  to  the 
official  closing  of  the  9:30  a.m.  to  4:15  p.m.  trading 
session,  as  determined  by  the  Exchange. 


closing  price  coupled  order.  The 
Exchange  believes  that  such  capability 
tends  to  conform  the  trading  of  PDRs 
and  investment  trust  seciuities  to  the 
practices  of  the  "basket"  market  for 
equities  where  it  is  customary  for  a 
dealer  to  agree  prior  to  the  close  of  the 
regular  trading  session  to  take  the  contra 
side  of  a  customer  basket  order  at  the 
closing  index  value. 

The  Exchange  believes  that 
permanent  approval  of  the  Exchange's 
pilot  program  that  permits  specialists  in 
PDRs  and  investment  trust  securities  to 
participate  in  the  AHT  facility  in  order 
to  "clean-up"  order  imbalances  and 
effect  closing  price  coupled  orders 
would  benefit  investors  by  providing 
additional  liquidity  to  the  listed  cash 
market  for  derivative  securities  based 
upon  well  known  market  indexes.  The 
market  price  of  these  securities  is  based 
upon  transactions  largely  effected  in 
markets  other  than  the  Amex.  The 
Exchange  states  that  the  specialist  in  the 
Amex  listed  derivatives  has  no  unique 
access  to  market  sensitive  information 
regarding  the  market  for  the  underlying 
securities  or  closing  index  values.  The 
Exchange,  therefore,  beUeves  that 
specialist  participation  in  the  AHT 
facility  in  PDRs  and  investment  trust 
securities  in  the  manner  described 
above  does  not  raise  any  market 
integrity  issues.  In  addition,  should  a 
customer  not  care  for  an  execution  at 
the  closing  price,  the  rules  of  the 
Exchange's  AHT  facility  permit 
cancellation  of  an  order  up  to  the  close 
of  the  AHT  session  at  5:00  p.m.*  (Orders 
in  the  AHT  facility  are  not  executed 
until  the  5:00  p.m.  close  of  the  After- 
Hours  session.)  A  customer,  therefore, 
has  approximately  40  minutes  to 
determine  if  an  execution  at  the  closing 
price  suits  its  needs,  and  may  cancel  its 
order  if  it  believes  that  the  closing  price 
does  not  suit  its  objectives. 

As  an  alternative  to  permanent 
approval  of  the  rule  changes  described 
above,  the  Exchange  requests  that  the 
Commission  extend  the  pilot  for  an 
additional  one  year  term.  Although  the 
specialists  on  the  Exchange  made  little 
or  no  use  of  the  pilot  program,  the 
Exchange  believes  that  the  Commission 
should  extend  the  pilot  for  an  additional 
one  year  term  because  specialists  have 
expressed  interest  in  using  the  AHT  for 
SPDRs  and  have  indicated  that  the 
ability  to  participate  in  the  AHT  facility 
provides  tiiem  with  additional  ability  to 
meet  customer  demand  that  comes  into 
the  market  late  in  the  trading  session,  ^o 


•  See  Amex  Rule  1 302(d). 

'"See  letter  fitim  William  Floyd-Jones.  Jr., 
Assistant  General  Counsel.  Amex,  to  Jennifer  Choi, 
SEC.  dated  August  14, 199S. 
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2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
0{>en  market  and  a  national  maricet 
system,  and.  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Commeiits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
33  and  should  be  submitted  by 
September  18. 1995. 

IV.  Ccmimission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  set  forth  below,  the 
Commission  finds  that  approval  of  the 
Exchange's  proposed  rule  change,  for  a 
temporary  period  ending  on  August  29, 
1996,  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 


requirements  of  Section  6(b)  ^^  and 
Section  llA^z  of  the  Act.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade. 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  further  investor  protection  and 
the  public  interest.  The  Commission 
also  believes  that  the  proposal  is 
consistent  with  Section  11(b)  of  the  Act 
and  Rule  llb-1  thereunder.*'  which 
allow  exchanges  to  promulgate  rules 
relating  to  specialists  to  maintain  fair 
and  orderly  markets. 

Under  the  pilot  program,  specialists 
in  PDRs  and  investment  trust  seciuities 
listed  pursuant  to  Section  11  SB  of  the 
Exchange's  Listing  Guidelines  may 
participate  in  the  AHT  facility  to  clean 
up  order  imbalance  by  entering  an  order 
for  their  own  account.  The  pilot 
program  also  allows  specialists  in  PDRs 
and  investment  trust  securities  to 
participate  in  a  coupled  closing  price 
order  as  long  as  the  other  side  of  the 
order  is  not  for  an  account  in  which  a 
member  or  member  organization  has  a 
direct  or  indirect  interest.  Moreover,  the 
pilot  program  eliminates  the  migration 
of  limit  orders  for  PDRs  and  investment 
securities  fi-om  the  specialist's  limit 
order  book  to  the  AHT  facility  to 
prevent  the  potential  for  manipulation 
or  misuse  of  specialists'  information 
regarding  which  limit  orders  are  eligible 
for  execution  in  the  AHT  facility. 
In  the  pilot  approval  order,  the 
Commission  believed  that  the  rule 
change  permitting  specialists  in  PDRs 
and  investment  trust  securities  to 
participate  in  the  AHT  facility  by 
entering  an  order  for  the  specialist's 
account  to  eliminate  order  imbalances 
should  assist  specialists  in  their 
obligation  to  minimize  temporary 
disparity  between  supply  and 
demand.'*  Moreover,  the  Commission 
agreed  with  the  Exchange  that 
permitting  spedaUsts  in  PDRs  and 
investment  trust  securities  to  participate 
in  the  AHT  facility  to  "clean-up"  order 
imbalances  and  effect  closing  price 
coupled  orders  would  benefit  investors 
by  providing  additional  liquidity  to  the 
listed  cash  market  for  derivative 
securities  based  upon  well  known 
mari^et  indexes.  The  (Dommission  also 
believed  that  the  Amex's  rule  change 
strikes  a  reasonable  balance  between  the 


"  15  U.S.C  78(f)  (1988  &  Supp.V.  1993). 
"15U.S.C78(k)(198«). 
"17  CFR  240.11b-l  (1994). 
"See  Securities  Exchange  Act  Release  No.  34611 
(Aug.  29, 1994),  59  FR  45739  (Sept.  2.  1994). 


Exchange's  need  to  accommodate  the 
needs  of  investors  by  increasing 
liquidity  in  the  listed  cash  market  for 
derivative  securities  based  on  market 
indexes  and  the  need  to  prevent  the 
potential  for  manipulation  or  misuses  of 
information.  Therefore,  although  Amex 
specialists  will  know  which  limit  orders 
are  eligible  for  execution  in  the  AHT 
facility,  they  will  not  be  able  to  use  this 
information  to  their  advantage  because 
Rule  1302(b)  is  being  amended  to 
eliminate  the  migration  of  limit  orders 
for  PDRs  and  investment  trust  securities 
fiom  the  specialist's  limit  order  book  to 
the  AHT  facility. 

The  Ck)mmis8ion  initially  approved 
the  Amex  rule  change  for  a  one-year 
pilot  period  to  provide  the  Commission 
and  the  Exchange  an  opportunity  to 
monitor  the  operation  of  the 
amendments  to  Rules  1300  and  1302.  In 
this  regard,  the  Commission  requested 
that  the  Exchange  submit  anreport  and 
analysis  regarding  the  operation  of  the 
pilot  program.  The  Exchange,  however, 
did  not  submit  a  report  to  the 
Commission  because  specialists  on  the 
Exchange  made  little  or  no  use  of  the 
pilot  program. 

Therefore,  the  Commission  believes 
that  it  would  be  appropriate  to  allow  the 
Exchange  to  continue  the  pilot  program 
for  an  additional  one-year  period  to 
afford  the  Exchange  and  the 
Commission  an  opportunity  to  evaluate 
the  operation  of  the  pilot  program  and 
evaluate  whether  there  are  additional 
issues  that  need  to  be  addressed.  The 
Exchange  should  monitor  the  operation 
of  the  amendments  to  Rules  1300  and 
1302  and  assure  the  Commission  that 
the  specialists  are  properly  executing 
their  responsibilities. 

The  Commission,  therefore,  requests 
that  the  Exchange  submit  a  report  to  the 
Ckimmission  by  May  1, 1996,  describing 
its  experience  \n\h  the  pilot  program. 
At  a  minimum,  this  report  should 
contain  the  following  information 
(broken  down  by  month):  (1)  Trading 
volume  (trades  and  number  of  shares  of 
PDRs  and  investment  trust  securities)  in 
the  after-hours  session;  (2)  the  number 
of  trades,  if  any,  of  (a)  single-sided 
orders,  and  (b)  coupled  buy  and  sell 
orders  which  spedaUsts  executed  in  the 
after-hours  session;  (3)  the  number  of 
shares,  if  any,  of  (a)  single-sided  orders, 
and  (b)  coupled  buy  and  sell  orders 
which  specialists  executed  in  the  after- 
hours  session;  and  (4)  the  number,  if 
any,  of  single-sided  orders  that 
remained  unexecuted  at  the  end  of  the 
after-hours  session.  In  addition,  the 
.Commission  expects  the  Exchange  to 
monitor  closely  the  trading  of  PDRs  and 
investment  trust  securities  in  the  AHT 
faciUty  to  ensure  that  trading  in  these 
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issues  is  not  subject  to  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity.  Finally,  the 
Conunission  requests  that  the  Amex 
keep  the  Ck)mmission  apprised  of  any 
technical  problems  that  may  arise 
regarding  the  operation  of  the  pilot 
program. 

At  the  conclusion  of  the  pilot  period, 
if  there  continues  to  be  no  specialist 
activity  or  interest  in  the  program,  the 
Exchange  should  reevaluate  whether 
this  program  should  be  continued.  Any 
requests  to  modify  this  pilot  program,  to 
extend  its  effectiveness,  or  to  seek 
permanent  approval  for  the  pilot 
program  also  should  be  submitted  to  the 
Commission  by  May  1,  1996.  as  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  on  an 
unitemipted  basis.  Moreover,  the 
Exchange  proposes  to  continue  using 
the  identical  procediu«s  contained  in 
the  pilot  program  as  originally 
approved.  In  addition,  the  rule  change 
that  implemented  the  pilot  program  was 
published  in  the  Federal  R^ter  for 
the  full  comment  period,  and  no 
comments  were  received.  Accordingly, 
the  Commission  believes  that  it  is 
consistent  with  the  Act  to  accelerate 
approval  of  the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b){2)  of  the  Act."  that  the 
proposed  rule  change  (SR-Amex-95- 
33)  is  approved  on  a  pilot  basis  until 
August  29. 1996. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  95-21229  Filed  8-25-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  and  Trading 
of  Warrants  Based  on  the  CBOE 
Qermany  25  Index 

August  18. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 


("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  4. 
1995.  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to  list 
and  trade  warrants  based  on  the  CBOE 
Germany  25  Index  ("Germany  25  Index" 
or  "Index")  pursuant  to  CBOE  Rule 
31.5E  ("Index  Warrants").  The  Exchange 
represents  that  the  Index  is  broad-based. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
CBOE.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  writh  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Fegulatory  Organizqtion's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  warrants  based  on  the 
Germany  25  Index.  The  Exchange 
represents  that  it  is  permitted  to  list  and 
trade  index  warrants  based  on  certain 
foreign  broad-based  stock  indexes 
pursuant  to  CBOE  Rule  31.5E.3  The 
Exchange  is  now  proposing  to  list  and 
trade  hidex  Warrants.  According  to  the 
Exchange,  the  listing  and  trading  of 


"15  U.S.C  788(b)(2)  (1988). 
"17  CFR  200.30-3(a)(l2)  (1994). 


'  15  U.S.C  78s(b)(l)  (1988). 

'17  CFR  240.19b-4  (1994). 

'Currently.  Rule  31.5E  provides  that:  (1)  Issuers 
of  warrants  must  substantially  exceed  the 
Exchange's  criteria  for  the  listing  of  equity  issues 
under  CBOE  Rule  31. 5A  and  have  assets  in  excess 
of  $100  million;  (2)  particular  warrant  issues  must 
have  at  least  (i)  one  million  warrants  outstanding, 
(ii)  a  principal  amount/aggregate  market  value  of  $4 
million,  and  (iii)  400  public  holders;  and  (3) 
warrant  issues  must  have  a  term  of  one  to  five  years 
from  the  date  of  issuance. 


warrants  on  the  Germany  25  Index  will 
comply  in  all  respects  with  CBOE  Rule 
31.5E. 

Index  Design  •♦ 

The  Germany  25  Index  is  a 
capitalization-weighted  index  consisting 
of  25  of  the  largest  capitalized  German 
equities  traded  on  the  Frankfurt  Stock 
Exchange  ("FSE").  The  Exchange 
represents  that  Index  Warrants  will 
provide  investors  with  the  ability  to 
gain  investment  exposure  to  one  of  the 
largest  and  most  industrialized 
coimtries  in  Europe  and  to  hedge 
existing  investments  in  CJerman 
securities. 

The  25  stocks  comprising  the 
Germany  25  Index  were  selected  by  the 
CBOE  for  their  high  market 
capitahzation  and  high  degree  of 
liquidity.  According  to  the  Exchange, 
the  Index  stocks  are  drawm  fi^m  a  broad 
base  of  industries  and  are  representative 
of  the  industrial  composition  of  the 
broader  CJerman  equity  market. 
Specifically,  the  Index  components  are 
the  top  25  German  stocks  by  market 
capitalization  excluding:  (1)  Stocks  with 
average  daily  volume  less  than  50.000 
shares  per  day  over  the  past  six  months; 
and  (2)  preferred  stock  of  an  issuer  if 
that  issuer  also  has  publicly-traded 
common  stock.  The  Index  will  be 
reviewed  annually  by  the  CBOE  at  the 
end  of  May  in  each  year  and  any 
composition  changes  resulting  from  that 
review  will  be  implemented  after  the 
June  expiration  in  that  year. 

The  (Germany  25  Index  is  weighted  by 
the  capitalization  (market  value)  of  the 
component  stocks.  The  capitalization  of 
a  particular  stock  in  the  Index  is 
calculated  by  multiplying  the  listed 
shares  (including  common,  preferred, 
and  treasury  shares)  by  the  price  of  the 
stock.' 

On  Jime  30, 1995.  the  25  stocks  in  the 
Index  ranged  in  capitalization  from  DM 
3.656  billion  ($2,648  billion) »  to  DM 
51.642  bilUon  ($37,408  billion).  The 
total  capitalization  of  the  stocks  in  the 
index  on  that  date  was  DM  399.1  billion 
($289.1  billion);  the  mean  capitalization 
was  DM  15.96  billion  ($11,564  billion) 
and  the  median  capitalization  was  DM 
11.144  billion  ($8,072  billion).  The 
largest  stock  by  capitalization  (AUianz 


"  See  File  No.  SR-CBOE-95-39  (CBOE  proposal 
to  list  options  based  on  the  Germany  25  Index). 

'The  Commission  notes  that  this  varies  from  the 
method  used  to  calculate  the  values  of  domestic 
capitalization-weighted  indexes,  such  as  the  SftP 
100  Index.  For  such  domestic  indexes,  values  are 
determined  based  solely  on  the  outstanding  shares 
of  common  stock  of  each  component  in  the  indexes. 

•The  CBOE  represents  that  dollar  values  used 
herein  are  based  on  a  German  mark/U.S.  dollar 
exchange  rate  of  1.3805  marks  per  U.S.  dollar 
prevailing  on  )une  30, 1995. 
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AG  Holdings)  accounted  for  12.94%  of 
the  total  weighting  of  the  Index,  while 
the  smallest  (Kauftiof)  accounted  for 
0.92%.  The  top  5  stocks  accoimted  for 
44.56%  of  the  total  weighting  on  that 
date. 

For  the  period  from  January  1, 1995 
through  June  30, 1995,  average  daily 
volume  in  Germany  25  Index  stocks 
ranged  from  a  low  of  approximately 
87,629  shares  to  a  high  of  2.53  million 
shares  traded  per  day,  with  a  mean  daily 
trading  volume  for  all  the  stocks  in  the 
Index  during  that  period  of  523,501 
shares  traded  per  day. 

The  Exchange  represents  that  the 
Index  is  composed  of  ten  (10)  broad 
industry  groupings,  such  as  chemicals, 
automobile  and  insurance  companies, 
among  others,  which  reflect  the  industry 
composition  of  the  German  equity 
market. 

Calculation 

The  CBOE  states  that  the  Germany  25 
Index  will  reflect  changes  in  the 
capitalization  of  the  component  stocks 
relative  to  the  capitalization  on  a  base 
date.  The  base  date  for  the  Index  is  June 
30, 1995 !  at  which  time  the  Index  was 
given  a  value  of  200  by  the  CBOE.  The 
Index  value  of  200  was  reached  by 
multiplying  the  price  of  each  stock  by 
the  number  of  listed  shares,'  obtaining 
the  sum  of  these  values  for  all 
component  stocks,  and  then  dividing  by 
a  divisor  determined  to  give  the  Index 
a  value  of  200.  The  CBOE  states  that  the 
Germany  25  Index  will  be  calculated  by 
CBOE  or  its  designee  based  on  the  most 
recent  closing  prices  of  the  component 
stocks  as  reported  by  the  FSEi 

Maintenance 

The  Index  will  be  maintained  and 
calculated  by  the  Exchange.  To  maintain 
continuity  of  the  Index,  the  Exchange 
will  adjust  the  Index  to  reflect  certain 
events  relating  to  the  component  stocks. 
For  example,  the  Exchange  will  adjust 
the  Index  divisor  to  reflect  cash 
dividends  paid  on  the  component 
securities.  The  Exchange  will  make  this 
adjustment  because  German  companies 
usually  pay  their  dividends  only  once 
per  year  (generally  in  May  or  June).  If 
not  adjusted,  the  annual  dividend 
payment  would  result  in  a  significant 
drop  in  the  Index  value  at  the  time 
when  the  dividends  are  paid.  The 
divisor  will  be  adjusted  immediately 
prior  to  each  ex-dividend  date  so  that 
the  Index  level  will  not  be  affected  by 
the  dividend  payment.  A  similar 
adjustment  will  be  applied  when  a 
company  issues  new  shares  for  which 
the  shareholdere  have  preemptive 

'  See  nipra  note  5  and  accompanying  text. 


rights,  or  when  other  intra-year  events, 
such  as  mergers  and  spinoffs,  occur. 

index  replacements,  other  than  those 
described  above,  will  only  be  made  if  a 
component  must  be  removed  from  the 
Index  because  of  a  merger  or  takeover. 
In  that  case,  the  next  eligible  component 
will  be  added,  i.e.,the  German  security 
with  the  highest  market  capitalization 
not  then  included  in  the  Index  that 
satisfies  the  criteria  set  forth  above. 

Index  Warrant  Trading 

The  proposed  Index  Warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash-settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (if  not 
exercisable  prior  to  such  date).  The 
holder  of  an  Index  Warrant  structured  as 
a  "put"  would  receive  payment  in  U.S. 
dollars  to  the  extent  that  the  Index  value 
has  declined  below  a  pre-stated  cash 
settlement  value.  Conversely,  holders  of 
an  Index  Warrant  structured  as  a  "call" 
would,  upon  exercise  or  at  expiration, 
receive  payment  in  U.S.  doUare  to  the 
extent  that  the  Index  value  has 
increased  above  the  pre-stated  cash 
settlement  value.  If  "out-of-the-money" 
at  the  time  of  expiration,  the  Index 
Warrants  would  expire  worthless. 

Currently,*  the  trading  hours  of  the 
Exchange  and  the  FSE  do  not  overlap. » 
The  Exdiange,  therefore  will 
disseminate  the  value  of  the  Index  based 
on  the  most  recent  closing  prices  of  the 
component  stocks  as  reported  by  the 
FSE.  After  the  close  of  the  FSE. 
however,  trading  continues  in  the  25 
stocks  comprising  the  Index  on  the 
FSE's  Integrated  Stock  Exchange 
Trading  and  Information  System 
("IBIS").io  The  trading  hours  of  IBIS 
and  the  Exchange  currently  overlap 
from  the  opening  of  trading  at  the  CBOE 
until  10:00  a.m.,  Chicago  time.  During 
this  period,  the  Exchange  will  calculate 
and  disseminate  an  "indicative" 
Germany  25  Index  level  based  on  the 
most  recent  prices  of  the  component 


stocks  as  reported  by  IBIS."  When 
trading  on  IBIS  has  concluded  (10:00 
a.m.  Chicago  time),  the  Exchange  will 
disseminate  the  last  "indicative"  Index 
level.  To  avoid  any  confusion,  the 
"indicative"  Index  level  will  have  a 
different  ticker  symbol  from  the  actual 
Index  level. 

Warrant  Listing  Standards  and 
Customer  Safeguards 

The  Exchange  has  established  generic 
listing  standards  for  index  warrants 
which  are  contained  in  CBOE  Rule 
31.5E."  The  Exchange  also  has 
established  certain  sales  practice  rules 
for  the  trading  of  index  warrants  which 
are  contained  in  (!Ihapter  IX  of  the 
Exchange's  Rules.  The  Exchange 
represents  that  the  listing  and  trading  of 
index  warrants  on  the  CJermany  25 
Index  will  be  subject  to  these  guidelines 
and  rules. 

The  Exchange  has  submitted  to  the 
(Commission  a  proposed  rule  change  to 
amend  its  listing  criteria  for  stock  index 
warrants."  The  Exchange  represents 
that  the  Oneric  Warrant  Listing 
Standards  will  be  applicable  to  the 
listing  and  trading  of  currency  and 
index  warrants  generally,  including 
CJermany  25  Index  warrants.  If  the 
listing  of  Index  Warrants  is  approved 
prior  to  Commission  approval  of  the 
Generic  Warrant  Listing  Standards,  the 
CBOE  represents  that  it  will  require  that 
(1)  these  warrants  be  sold  only  to 
accounts  approved  for  the  trading  of 
standardized  options'*  and  (2)  index 
options  margin  will  be  applied.** 
Finally,  prior  to  the  commencement  of 
trading,  the  Exchange  will  distribute  a 
circular  to  its  membership  calling 
attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Index  Warrants.'* 

Surveillance 

The  Exchange  expects  to  apply  its 
existing  index  warrant  surveillance 
procedures  to  Index  Warrants.  In 


'See  supru  note  4.  Telephone  conversation 
between  Eileen  Smith,  Director.  Product 
Development,  Research  Department,  CBOE,  and 
Brad  Ritter,  Senior  Counsel,  OMS,  Division, 
Commission,  on  August  17, 1995. 

•The  FSE's  trading  hours  are  from  10:30  a.m.  to 
1:30  p.m..  Frankfurt  time  (3:30  ajn.  to  6:30  a.m., 
Chicago  time). 

»» According  to  the  Exchange,  the  Deutsche  Borse 
AG,  the  holding  company  for  the  FSE,  states  that 
IBIS  is  a  screen-based  trading  and  information 
system  that  is  available  for  trading  from  8:30  a.m. 
to  5:00  p.m.,  Frankfurt  time  (1:30  a.m.  to  10:00  a.m., 
Chicago  time).  The  CBOE  represents  that  BIS,  as 
part  of  the  FSE,  is  subject  to  the  same  rules  and 
regulations  as  floor  trading  on  the  FSE.  According 
to  the  Exchange,  IBIS  began  operating  in  April. 
1991. 


"The  Exchange  intends  to  calculate  the 
"indicative"  Index  with  the  same  method  of 
calculaUon  as  described  above  for  the  actual  Index. 

**  See  supra  note  3. 

"These  proposed  standards  will  govern  all 
aspects  of  the  listing  and  trading  of  index  warranU, 
including,  position  and  exercise  limits,  reportable 
positions,  automatic  exercise,  settlement,  margin, 
and  notification  of  early  exercise.  See  Securities 
Exchange  Act  Release  No.  35178  (December  29. 
1994),  60  FR  2409  Oanuary  9,  1995)  (notice  of  File 
No.  SR-CBOE-94-34)  ('•Oneric  Wanwit  Listing 
Standards"). 

"  See  CBOE  Rule  9.7. 

IS  Telephone  conversation  between  Eileen  Smith, 
Dii«ctor.  Product  Development.  Research 
Department.  CBOE.  and  Brad  Ritter,  Senior 
Counsel,  OMS.  Division,  Commission,  on  August 
17, 1995. 
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addition,  the  CBOE  states  that  the 
German  legislature  recently  adopted 
new  laws  regarding  insider  trading  that 
also  provide  for  the  creation  of  an 
independent  regulatory  authority.^'^  The 
Exchange  understands  that  these 
developments  will  faciUtate  the 
effective  coordination  between  the 
Commission  and  the  appropriate 
German  regulatory  authorities  of 
warrant  trading  on  the  Germany  25 
Index  because  they  will  enhance  the 
surveillance  of  trading  in  the  stocks 
comprising  the  Index.^^  i^  addition,  the 
Exchange  will  continue  to  pursue  its 
own  independent  siuveillance  sharing 
agreement  with  the  Deutsche  Borse  AG 
(the  holding  company  that  owns  the 
FSE)  and/or  the  FSE.18 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,2o  in  particular,  in  that  it  is 
designed  to  permit  trading  in  warrants 
based  on  the  Germany  25  Index 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  soUcited  nor 
received. 

m.  Date  of  EflfectiTeness  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
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"The  Commission  notes  that  this  new  regulatory 
body,  the  Bundesaufsichtsamt  fur  den 
Wertpapierhandel,  was  established  in  Januaiy  1995. 

'•Telephone  conversation  between  Eileen  Smith, 
Diieclor,  Product  Development,  Research 
Department,  CBOE,  and  Brad  Ritter,  Senior 
Counsel,  OMS.  Division,  Commission,  on  Auaust  a 
1995,  ** 

"Id. 

»15U.S.'c78«[bK5)(19e8). 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  chsmge,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aU  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3dng  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-40  and  should  be 
submitted  by  September  18, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2' 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  95-21271  Filed  8-25-95;  8:45  am] 
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[Release  No.  34-36124;  File  No.  SR-CBOE- 
95^42] 

Self-Regulatory  Organizations;  Notice 
of  HHng  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Add  Two  Position  and  Exercise 
Limit  Tiers  for  Qualifying  Equity  Option 
Classes  and  To  Expand  the  Equity 
Option  Hedge  Exemption 

August  18, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  ther«under,2 
notice  is  hereby  given  that  on  August  7, 
1995,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
sohdt  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
4.11  (Position  Limits)  and  Rule  4.12 
(Exercise  Limits)  for  equity  options  to 
add  two  upper  position  and  exercise 
limit  tiers  for  those  equity  option  classes 
that  meet  certain  criteria  for  high 
Uquidity  in  the  imderlying  stocks.  In 
addition,  CBOE  proposes  to  expand  the 
ciurent  equity  option  hedge  exemption 
from  tvdce  to  three  times  the  standard 
or  base  position  limit.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  Text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such  . 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1994,  the  CBOE  and  the  American 
Stock  Exchange  initiated  discussions 
with  Commission  staff  on  the  effect  of 
increasing  the  number  of  position  and 
exercise  limit  ^  tiers  for  equity  options 


"  17  CFR  200.30-3(a)(12)  (1994). 
'  15  U.S.C  78sa))(l)  (1988). 
'17  CFR  240.19b-4  (1994). 


'  Position  limits  impose  a  coiling  on  the  aggregate 
number  of  option  contracts  on  the  same  side  of  the 
market  that  an  investor,  or  investors  acting  in 
concert,  can  hold  or  write.  Similarly,  exercise  llmiu 
impose  a  ceiling  on  the  aggregate  long  positions  in 
option  contracts  that  an  investor,  or  investors  acting 
in  concert,  can  or  will  have  exercised  within  five 
consecutive  business  days. 

The  equity  option  position  limits  provided  in 
Exchange  Rule  4.11  are  set  at  4,500  or  7,500  or 
10,500  contracts,  and  were  increased  to  these  levels 
in  December  1993.  Inadvertently,  according  to  the 
Exchange,  the  corresponding  exercise  limits  in 
Exchange  Rule  4.12  were  not  increased  at  the  same 
time  from  the  Previous  3,000  or  5,500  or  8,000 
contract  levels.  The  CBOE  has  proposed  to  increase 
the  exercise  limits  accordingly,  and  to  make  other 
amendments  to  the  equity  option  position  and 
exercise  limit  rules.  See  Securities  Exchange  Act 
Release  No.  35759  (May  24,  1995),  60  FR  28432 
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fiwm  three  to  five,  in  response  to 
feedback  from  customers  and  member 
firms  that  existing  position  and  exercise 
limits  for  certain  classes  were  too  low. 
The  discussions  also  included  whether 
investors,  particularly  investors  with 
sizeable  assets  or  accounts,  could 
benefit  from  an  expansion  of  the  equity 
hedge  exemption  contained  in  Rule 
4.11,  Interpretation  and  Policy  .04,  from 
a  maximum  allowable  position  of  twice 
the  standard  or  base  limit  to  three  times 
the  limit.*  As  set  forth  in  greater  detail 
in  a  recent  report  prepared  by  the 
Exchange  ("Study"),'  the  CBOE 
determined  that  position  and,  exercise 
limit  tiers  can  be  added  and  that  the 
equity  hedge  exemption  can  be 
expanded  to  benefit  investors  without 
increasing  the  potential  for  market 
disruption. 

The  CBOE  is  proposing  to  add  two 
tiers  above  the  current  position  and 
exercise  limit  tiers  for  equity  options 
provided  in  Exchange  Rules  4.11  and 
4.12,  at  20,000  and  25,000  contract 
levels.6  The  criterion  to  qualify  for  the 
proposed  20,000  contract  limit  will  be 
that  the  underlying  security  must  have 
at  least  240  milUon  shares  outstanding 
with  60  million  shares  traded  in  the  past 
six  months,  or  have  80  million  shares 
traded  in  the  past  six  months.  To  qualify 
for  the  proposed  25,000  contract  limit, 
the  underlying  security  must  have  at 


(May  31, 1995)  (notice  of  File  No.  SR-CBOE-95- 
22). 

••The  equity  hedge  exemption  exempts  certain 
specified  equity  options  positions  from  the  stated 
(or  base)  position  limits  in  Exchange  Rule  4.11 
where  the  option  contracts  are  hedged  by  100 
shares  of  stock  or  securities  convertible  into  such 
stock  (or  hedged  by  the  same  number  of  shares 
repnresented  by  an  adjusted  option  contract),  up  to 
a  raaximum  allowable  position  of  twice  the 
standard  or  base  limit. 

'  The  purpose  of  the  Study  was  to  analyze  the 
market  impact  of  increased  limits  and  an  expanded 
hedge  exemption.  See  Letter  bom  Mary  Bender, 
Senior  Vice  President,  Division  of  Regulatory 
Services,  CBOE.  to  Holly  Smith,  Associate  Director. 
Office  of  Market  Supervision,  Division  of  Market 
Regulation,  Commission,  dated  April  28,  1995. 

•As  stated  previously,  the  current  position  limits 
in  Rule  4.11  are  4,500,  7,500,  and  10.500  contracts 
with  the  position  limits  for  any  particular  class  of 
options  determined  as  follows:  (1)  to  be  eligible  for 
the  10,500  contract  limit,  either  the  most  recent  six- 
month  trading  volume  of  the  underlying  security 
must  have  totalled  at  least  40  million  shares,  or  the 
most  recent  six -month  trading  volume  of  the 
underlying  security  must  have  totalled  at  least  30 
million  slures  and  the  underlying  security  must 
have  at  least  120  mullion  shares  outstanding:  (2)  to 
be  eligible  for  the  7,500  contract  limit,  either  the 
most  recent  six-month  trading  volume  of  the 
underlying  security  must  have  totalled  at  least  20 
million  shares,  or  the  most  recent  six-month  trading 
volume  of  the  underlying  security  must  have 
totalled  at  least  15  million  shares  and  the 
underlying  security  must  have  at  least  40  mullion 
shares  outstanding;  and  (3)  to  be  eligible  for  the 
4,600  contract  limit,  the  underlying  security  must 
not  satisfy  the  criteria  for  a  higher  limit  See  CBOE 
1  :vle  4.11,  Interpretation  and  Policy  .02. 


least  300  million  shares  outstanding 
with  75  million  shares  traded  in  the  past 
six  months,  or  100  million  shares  traded 
in  the  past  six  months. 

According  to  the  Exchange,  the 
number  of  equity  option  classes 
currently  listed  at  the  CBOE  that  would 
qualify  for  one  of  these  higher  position 
and  exercise  tiers  is  small.  The 
Exchange  represents  that  based  on 
available  statistics  as  of  June  30, 1995, 
approximately  73  classes  would  meet 
the  above  shares  outstanding  and  six 
month  trading  volume  criteria  for  the 
25,000  contract  tier,  and  approximately 
22  classes  would  qualify  for  the  20,000 
contract  tier,  out  of  approximately  580 
equity  option  classes  ciuxently  listed  on 
the  CBOE. 

In  preparing  the  Study,  the  CBOE 
compiled  information  relating  to  the 
market  impact  of  increased  position  and 
exercise  limits  for  equity  options,  and 
addressed  among  other  things:  (1)  The 
maximum  underlying  dollar  value  of  an 
at- limit  (hedged)  position;  (2)  the 
percentage  of  shares  outstanding  that 
could  be  controlled  under  the  proposed, 
expanded  limits  (unhedged  position); 
(3)  how  contract  volume  compares 
between  institutional  and  retail 
customers  in  those  classes  eligible  for 
the  new  tiers;  (4)  position  limit  violation 
and  exemption  history  for  the  existing 
three  tiers;  and  (5)  other  evidence 
supporting  an  expansion  of  the  current 
position  limit  tiers. 

The  CBOE  believes  that  the  findings 
set  forth  in  the  Study  should  alleviate 
concerns  that  the  new  position  limit 
tiers  and  expanded  equity  hedge 
exemption  may  increase  exposure  to 
market  disruption.^  These  findings  are 
summarized  below.  For  a  fully  hedged 
position  utilizing  the  expanded  equity 
hedge  exemption,  although  the 
maximum  imderlying  dollar  value  of  an 
at-limit  position  imder  the  increased 
limits  will  obviously  be  greater  than 
under  the  increased  limits  will 
obviously  be  greater  than  under  the 
current  limits,  the  largest  dollar  value 
controlled  in  any  equity  option  class 
would  not  exceed  2.06%  of  the  total 
market  capitalization  of  the  imderlying 
equity.  The  CBOE  noted  in  the  Study 
that  the  actual  underlying  dollar  value 
controlled  will  be  less  than  that  implied 


'The  CBOE  notes  that  the  Study  examined  data 
that  is  based  on  contract  limits  well  in  excess  of  the 
limits  actually  proposed  by  CBOE  herein  (i.e., 
proposed  tiers  of  40.000  and  20,000  contracts). 
Accordingly,  the  Exchange  believes  that  an  added 
measure  of  comfort  can  be  drawn  from  the  feet  that 
if  no  material  market  disruption  likelihood  could  be 
detected  at  the  higher  limits  used  in  the  Study,  the 
same  should  remain  true,  and  the  potential  for 
market  disruption  should  be  less  likely,  at  the 
proposed  20,000  and  25,000  contract  limits. 


by  the  calculation  because  the  at-limit 
position  is  at  least  two-thirds  hedged 
with  the  underlying  security. 

Further,  for  an  unhedged  position 
under  the  limits  proposed  in  the  Study, 
the  maximum  percentage  that  could  be 
controlled  by  any  one  investor  or  group 
of  investors  acting  in  concert  would  not 
exceed  7.2%  of  outstanding  shares  in 
any  eligible  equity  option  class,  in 
comparison  to  a  maximum  of  10.92%  of 
outstanding  shares  that  currently  can  be 
controlled  in  an  option  class  in  the 
10,500  contract  tier.  With  respect  to 
current  classes  in  which  the  percentage 
of  shares  controlled  exceeds  5%,  the 
CBOE  represents  that  to  date  there  have 
been  no  position  or  exercise  limit 
violations. 

The  CBOE  states  that  the  Study  also 
elucidated  a  need  for  expanded  position 
and  exercise  limits.  First,  the  Exchange 
represents  that  the  majority  of  both 
institutional  and  retail  customer  volume 
is  equity  options  traded  on  the 
Exchange  is  transacted  in  equity  option 
classes  qualifying  for  one  of  the 
expanded  tiers.  Second,  for  calendar 
year  1994,  the  CBOE  notes  that  all  but 
one  of  approximately  80  position  limit 
violations  occurred  in  equity  option 
classes  qualifying  for  the  10,500 
contract  tier,  and  that  all  but  seven  of 
approximately  340  market-maker 
exemptions  granted  were  also  for  equity 
option  classes  in  the  10,500  contract 
tier.  Third,  as  noted  in  the  Study,  the 
CBOE  received  letters  and  comments 
affirming  the  need  to  increase  the 
current  position  limits.^ 

In  adoition  to  the  proposed  25,000 
and  20,000  contract  tiers,  the  CBOE  is 
also  proposing  to  expand  the  equity 
hedge  exemption  provided  in  Exchange 
Rule  4.11,  Interpretation  and  PoUcy  .04, 
so  that  the  maximum  allowable 
position,  after  exempting  bom  the  base 
position  limit  specified  positions  where 
the  option  contract  is  hedged  by  100 
shares  of  stock  or  securities  convertible 
into  stock,  v«ll  be  three  times  instead  of 
twice  the  standard  or  base  fimit 
currently  provided.  For  example,  the 
maximum  position  allowed  in  a  single 
equity  option  class  in  the  proposed 
25,000  contract  tier  will  be  75,000 
contracts,  of  which  50,000  contracts 
must  be  hedged.  The  CBOE  believes  that 
-  its  data  supports  this  proposal.  The 
proposed  increase  in  the  maximum 
hedge  exemption  will  apply  to  all 
position  limit  tiers,  not  just  the 
proposed  25,000  and  20,000  contract 
tiers.  The  CBOE  notes  that  in  the  Study, 
approximately  30  to  35  customer 
accounts  and  25  market-maker/member 


'See infra  note  11. 
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film  accounts,  representing 
approxiinately  35  equity  option  classes, 
used  the  equity  hedge  exemption  on  a 
consistent  basis  in  1994.  Moreover,  the 
Study  indicated  that  many  institutions 
had  significant  positions  both  in  equity 
options  qualifying  for  the  expanded 
tiers  and  in  the  underlying  secvuities. 
As  noted  below,  the  CBOE  also  received 
conunents  in  support  of  expanding  the 
equity  hedge  exemption.^ 

For  the  above  reasons,  the  CBOE  is 
requesting  approval  of  the  proposed 
20,000  and  25.000  position  and  exercise 
limit  tiers  for  quahfying  equity  option 
classes  and  an  expansion  of  the  current 
equity  option  hedge  exemption  from 
two  to  three  times  the  base  position 
limit.  The  CBOE  strongly  beheves  that 
the  investing  community— institutions, 
retail  customers  and  member  firms 
across  the  board — will  benefit  from  the 
proposed  increases  in  equity  option 
position  limits  and  the  equity  option 
hedge  exemption,  particularly  investors 
with  sizeable  holdings,  accounts,  or 
assets  who  employ  equity  options  to 
hedge  large  stock  holdings,  and  who 
have  found  the  existing  equity  option 
position  limit  tiers  and  h^ge 
exemption  to  be  too  restrictive.  The 
CBOE  does  not  believe,  based  on 
existing  data,  that  the  increased  position 
limits  and  equity  hedge  exemption 
proposed  herein  will  increase  the  risk  of 
or  exposure  to  market  disruption 
resulting  from  the  higher  numbers  of 
equity  option  contracts  permitted  to  be 
under  common  control. 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.^o  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  by  providing  investors  with 
enhanced  hedging  capabifities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  CBOE  states  that  it  received  six 
letters  from  member  firms  nothing  that 
the  current  position  limits  are  too  low 
and  supporting  an  increase  in  the 
ciurent  position  limit  levels. 


particularly  for  institutional  clients.  *» 
The  CBOE  states  that  it  has  also 
received  comments  from  member  firm 
representatives  and  customers  that,  with 
respect  to  sizeable  portfolios  or  assets, 
they  do  not  have  adequate  hedging 
capabilities  under  the  ciurent  position 
limit  tiers  for  equity  options.  Further, 
the  CBOE  represents  that  money 
managers  have  commented  that  the 
current  equity  option  position  limits  are 
too  restrictive  with  respect  to  the  size  of 
assets  managed. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argixments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 


will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-42  and  should  be 
submitted  by  September  18, 1995. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.  >2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-21272  Filed  &-25-95;  8:45  am] 

BttJJNQ  COOE  8010-01-M 


'Id. 
"'15U.S.C.78fn>)(5)(1988). 


"See  Utter  to  Karen  Charleston,  C30E,  from 
Alfred  Scerbo,  Compliance  Department,  Bear, 
Steams-*  Co.,  Inc.,  dated  October  6,  1994;  letter  to 
.Patricia  Cerny,  CBOE.  from  Heather  Wood,  Branch 
Manager,  Prudential  Securities,  dated  January  18, 
1995;  letter  to  Patricia  Cerny,  CBOE,  from  William 
McGowan,  Senior  Vice  President,  Mesirow 
Financial,  dated  December  20, 1994;  letter  to  Karen 
Charleston,  CBOE,  from  Scott  Kifrea,  LETCO,  dated 
October  3, 1994;  letter  to  Patricia  Cerny,  CBOE, 
from  Lyn  Lane,  Vice  President,  Rauscher  Pierce 
Re£wies,  Inc.,  dated  December  8, 1994;  and  letter  to 
Patricia  Cerny,  CBOE,  bom  W.  Thomas  Clark, 
Managing  Director,  Morgan  Stanley,  dated  Januarv 
11,1995.  ■' 


[Raiaase  No.  34-^125;  International  Seria* 
Raiaaaa  No.  841  File  No.  SR-CBOE-«5-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
inc.  Relating  to  the  Listing  and  Trading 
of  Options  and  Long-Term  Options  on 
the  CBOE  Germany  25  index  and  Long- 
Term  Options  on  a  Reduced-Vaiue 
CBOE  Germany  25  Index 

August  18, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder, » 
notice  is  hereby  given  that  on  August  4, 
1995,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  certain  of  its  rules  to  provide  for 
the  listing  and  trading  on  the  Exchange 
of  options  on  the  CBOE  Germany  25 
Index  ("Germany  25  Index"  or  "Index"). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


"17CFR  200.3O-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l)  (1988). 
» 17  CFR  240.l9b-4  (1994). 
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CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style  ^ 
stock  index  options  on  the  Germany  25 
Index.  The  Index  is  a  capitalization- 
freighted  index  of  25  German  blue-chip 
equities  listed  on  the  Frankfurt  Stock 
Exchange  ("FSE").  The  Exchange 
represents  that  options  on  the  Index  will 
provide  investors  with  a  low-cost  means 
■  of  participating  in  the  German  economy 
and  hedging  against  the  risk  of  investing 
in  that  economy. 

Index  Design 

The  25  stocks  comprising  the 
Germany  25  Index  were  selected  by  the 
CBOE  for  their  high  market 
capitalization  and  high  degree  of 
liquidity.  According  to  the  Exchange, 
the  Index  stocks  are  drawn  from  a  broad 
base  of  industries  and  are  representative 
of  the  industrial  composition  of  the 
broader  Ciermtm  equity  market. 
Specifically,  the  Index  components  are 
the  top  25  German  stocks  by  market 
capitalization  excluding:  (1)  Stocks  with 
average  daily  volume  less  than  50,000 
shares  per  day  over  the  past  six  months; 
end  (2)  preferred  stock  of  an  issuer  if 
that  issuer  also  has  publicly-traded 
common  stock.  The  Index  will  be 
reviewed  annually  by  the  CBOE  at  the 
end  of  May  in  eadi  year  and  any 
composition  changes  resulting  from  that 
review  will  be  implemented  after  the 
June  expiration  in  that  year. 

The  Germany  25  Index  is  weighted  by 
the  capitalization  (market  vlaue)  of  the 
component  stocks.  The  capitalization  of 
a  particular  stock  in  the  Index  is 
calculated  by  multiplying  the  listed 
shares  (including  common,  preferred, 
and  treasury  shajes)  by  the  price  of  the 

stock. ^ 

On  Jime  30, 1995.  the  25  stocks  in  the 
Index  ranged  in  capitalization  from  DM 
3.656  billion  ($2,648  billion)  s  to  DM 
51.642  billion  ($37,408  billion).  The 


total  capitalization  of  the  stocks  in  the 
index  on  that  date  was  DM  399.1  billion 
($289.1  billion);  the  mean  capitalization 
was  DM  15.96  billion  ($11,564  billion) 
and  the  median  capitalization  was  DM 
11.144  bilUon  ($8,072)  billion).  The 
largest  stock  by  capitalization  (Allianz 
AG  Holdings)  accoxmted  for  12.94%  of 
the  total  weighting  of  the  Index,  while 
the  smallest  (Kau&of)  accounted  for 
0.92%.  The  top  5  stocks  accoimted  for 
44.56%  of  the  total  weighting  on  that 
date. 

For  the  period  from  January  1, 1995 
through  June  30, 1995,  average  daily 
volume  in  Germany  25  Index  stocks 
ranged  from  a  low  of  approximately 
87,629  shares  to  a  high  of  2.53  million 
shares  traded  per  day,  with  a  mean  daily 
trading  volume  for  all  the  stocks  in  the 
Index  during  that  period  of  523,501 
shares  traded  per  day. 

The  Exchange  represents  that  the 
Index  is  composed  of  ten  (10)  broad 
industry  groupings,  such  as  chemicals, 
automobile  and  insurance  companies, 
among  others,  which  reflect  the  industry 
composition  of  the  Cierman  equity 
market. 

Clalculation 

The  CBOE  states  that  the  Germany  25 
Index  will  reflect  changes  in  the 
capitahzation  of  the  component  stocks 
relative  to  the  capitalization  on  a  base 
date.  The  base  date  for  the  Index  is  Jime 
30, 1995,  at  which  time  the  hidex  vras 
given  a  value  of  200  by  the  CBOE.  The 
Index  value  of  200  was  reached  by 
multiplying  the  price  of  each  stock  by 
the  niunber  of  listed  shares,®  obtaining 
the  sum  of  these  values  for  all 
component  stocks,  and  then  dividing  by 
a  divisor  determined  to  give  the  Index 
a  value  of  200.  The  CBOE  states  that  the 
CJerman  25  Index  will  be  calculated  by 
CBOE  or  its  designee  based  on  the  most 
recent  closing  prices  of  the  component 
stocks  as  reported  by  the  FSE. 


3  Europen-style  options  may  only  be  exercised 
during  a  specified  period  before  the  options  expire. 

*  The  Commission  notes  that  this  varies  bom  the 
method  used  to  calculate  the  values  of  domestic 
capitalization-weighted  indexes,  such  as  the  S*P 
100  Index.  For  such  domestic  indexes,  values  are 
determined  based  solely  on  the  outstanding  shares 
of  common  stock  of  each  component  in  the  indexes. 

'The  CBO  represents  that  dollar  values  used 
herein  are  based  on  a  German  mark/U.S.  dollar 
exchange  rate  of  1.3805  marks  per  U.S.  dollar 
prevailing  on  June  30, 1995. 


Maintenance 

The  Index  will  be  maintained  and 
calculated  by  the  Exchange.  To  maintain 
continuity  of  the  Index,  the  Exchange 
will  adjust  the  Index  to  reflect  certain 
events  relating  to  the  component  stocks. 
For  example,  the  Exchange  will  adjust 
the  Index  divisor  to  reflect  cash 
dividends  paid  on  the  component 
securities.  The  Exchange  will  make  this 
adjustment  because  (lierman  companies 
usually  pay  their  dividends  only  once 
per  year  (generally  in  May  or  June).  If 
not  adjusted,  the  annual  dividend 
payment  would  result  in  a  significant 
drop  in  the  Index  value  at  the  time 
when  the  dividends  are  paid.  The 


divisor  will  be  adjusted  immediately 
prior  to  each  ex-dividend  date  so  that 
the  Index  level  will  not  be  affected  by 
the  dividend  payment.  A  similar 
adjustment  will  be  applied  when  a 
company  issues  new  shares  for  which 
the  shareholders  have  preemptive 
rights,  or  when  other  intra-year  events, 
such  as  mergers  and  spinoffs,  occur. 

Index  replacements,  other  than  those 
described  above,  will  only  be  made  if  a 
component  must  be  removed  from  the 
Index  because  of  a  merger  or  takeover. 
In  that  case,  the  next  eligible  component 
will  be  added,  i.e.,  the  German  security 
with  the  highest  market  capitahzation 
not  then  included  in  the  Index  that 
satisfies  the  criteria  set  forth  above. 

Index  Option  Trading 

In  addition  to  regular  Index  options, 
the  Exchange  may  provide  for  the  listing 
of  long-term  index  option  series 
("LEAPS")  and  reduced-value  LEAPS 
on  the  Index  ("fridex  LEAPS"). 

For  reduced-value  Index  LEAPS,  the 
underlying  value  vnU  be  computed  at 
one-tenth  of  the  Index  level.  The  current 
and  closing  index  value  of  any  such 
reduced-value  Index  LEAPs  will,  after 
such  inititd  computation,  be  roimded  to 
the  nearest  one-hundredth. 

The  trading  hours  for  options  on  the 
Index  will  be  from  8  a.m.  to  3:15  p.m., 
Chicago  time.  CurrenUy,  the  trading 
hours  of  the  Exchange  and  the  FSE  do 
not  overlap.'  The  Exchange,  therefore, 
will  disseminate  the  value  of  the  Index 
based  on  the  most  recent  closing  prices 
of  the  component  stocks  as  reported  by 
the  FSE.  After  the  close  of  the  FSE, 
however,  trading  continues  in  the  25 
stocks  comprising  the  Index  on  the 
FSE's  Integrated  Stock  Exchange 
Trading  and  Information  System 
("IBIS").»  The  trading  hours  of  IBIS  and 
the  Exchange  ciurontiy  overlap  for  the 
two  hours  period  between  8:00  a.m.  and 
10:00  a.m.,  Chicago  time.  During  this 
two  hour  period,  the  Exchange  will 
calculate  and  disseminate  an 
"indicative"  Germany  25  Index  level 
based  on  the  most  recent  prices  of  the 
component  stocks  as  reported  by  IBIS.' 


•  See  gupra  note  4  and  accompanying  text. 


'The  FSE's  treeing  hours  are  from  10:30  a.m.  to 
1:30  p.m.,  Frankfurt  time  (3:30  a.m.  to  6:30  a.m., 
Chicago  time). 

•According  to  the  Exchange,  the  Deutsche  Bone 
AG,  the  holding  company  for  the  FSE,  states  that 
BIS  is  a  screenbased  trading  and  information 
system  that  is  available  for  trading  from  8:30  a.m. 
to  5:00  p.m.,  Frankfurt  time  (1:30  a.m.  to  10:00  a.m., 
Chicago  time).  The  CBOE  represenU  that  IBIS,  as 
part  of  the  FSE,  is  subject  to  the  same  rules  and 
regulations  as  floor  trading  on  the  FSE.  According 
to  the  Exchange,  IBIS  began  operating  in  April, 
1991*. 

•The  Exchange  intends  to  calculate  the 
"indicative"  Index  with  the  same  method  of 
calculation  as  described  above  for  the  actual  Index. 
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When  trading  on  IBIS  has  concluded 
(10:00  a.m.  Chicago  time),  the  Exchange 
will  disseminate  the  last  "indicative" 
Index  level.  To  avoid  any  confusion,  the 
"indicative"  Index  level  will  have  a 
different  ticker  symbol  from  the  actual 
Index  level. 

The  option  premium  values  will  be 
quoted  in  U.S.  dollars  and,  therefore, 
trading  accounts  will  be  denominated  in 
U.S.  dollars.  For  strike  prices  under 
$200,  the  Exchange  reserves  the  right  to 
list  series  in  2*/i  point  intervals. 

Surveillance 

The  Exchange  expects  to  apply  its 
existing  index  options  surveillance 
procedures  to  Index  options.  In 
addition,  the  CBOE  states  that  the 
German  legislatiu^  recently  adopted 
new  laws  regarding  insider  trading  that 
also  provide  for  the  creation  of  an 
independent  regulatory  authority.  i°  The 
Exchange  understands  that  these 
developments  will  facilitate  the 
effective  coordination  between  the 
Commission  and  the  appropriate 
German  reg\ilatory  authority  of  option 
trading  on  the  Germany  25  Index 
because  they  will  enhance  the 
surveillance  of  trading  in  the  stocks 
comprising  the  Index.  In  addition,  the 
Exchange  vrill  continue  to  pursue  its 
own  independent  agreement  with  the 
Deutsche  Borse  AG  (the  holding 
company  that  owns  the  FSE)  and/or  the 
FSE." 

Exercise  and  Settlement 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  Trading  in  the  expiring  contract 
month  will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  immediately 
preceding  Thursday,  unless  a  holiday 
occurs.  Tlie  exercise  settlement  value  of 
the  Index  at  option  expiration  will  be 
calculated  by  the  Exchange  on  the  day 
following  the  last  day  of  trading  in  the 
expiring  contracts.  The  exercise 
settlement  value  of  Index  options  at 
expiration  vrill  be  determined  at  the 
close  of  the  regular  Friday  trading 
sessions  at  the  FSE  in  Germany, 
ordinarily  at  1:30  p.m.,  Frankfurt  time 
(6:30  a.m.,  Chicago  time),  i.e..  values  of 
component  stocks  disseminated  through 
IBIS  will  not  be  used  in  calculating  the 
settlement  values  for  Index  options  or 
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Index  LEAPS."  If  an  Index  stock  does 
not  open  for  trading  at  the  FSE,  the  last 
available  price  on  the  FSE  of  the  stock 
will  be  used  in  the  calculation  of  the 
value  of  the  Index.  When  expirations  are 
moved  in  accordance  with  Exchange 
holidays,  such  as  when  the  CBOE  is 
closed  on  the  Friday  before  expiration, 
the  last  trading  day  for  expiring  options 
will  be  Wednesday  and  the  exercise 
settlement  value  of  Index  options  at 
expiration  will  be  determined  at  the 
close  of  the  regular  Thursday  trading 
sessions  at  the  FSE  in  Germany  even  if 
the  FSE  is  open  on  Friday.  If  the  FSE 
will  be  closed  on  the  Friday  before 
expiration  but  the  CBOE  will  not,  the 
last  trading  day  for  expiring  Index 
options  and  Index  LEAPS  will  be 
Wednesday.^3 

Position  Limits 

The  Exchange  proposes  to  establish 
position  limits  for  options  on  the  Index 
of  50,000  contracts  on  either  side  of  the 
market,  with  no  more  than  30,000 
contracts  in  the  series  with  the  nearest 
expiration  month.  The  Exchange 
represents  that  these  limits  are  roughly 
equivalent,  in  dollar  terms,  to  the  limits 
apphcable  to  options  on  other  approved 
broad-based  indexes. 

Exchange  Rules  Applicable 

Except  as  modified  herein,  the  rules 
in  Chapter  XXIV  of  the  CBOE's  rules 
will  be  apphcable  to  Germany  25  Index 
options,  including  Index  IK  A  PS. 

The  Exchange  states  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Germany  25  Index 
options.  The  CBOE  also  states  that  it  has 
been  informed  that  the  Options  Price 
Reporting  Authority  ("OPRA")  has  the 
capacity  to  support  such  new  series. '-• 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,"  in  particular,  in  that  it  is 
designed  to  permit  trading  in  options 
based  on  the  Germany  25  Index 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 
equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 


'"The  Commission  notes  that  this  new  regulatory 
body,  the  Bundesaufsichtsamt  fur  den 
Wertpapierhandel.  was  established  in  January  1995. 

"Telephone  conversation  between  Eileen  Smith, 
Director,  Product  Development,  Research 
Department,  CBOE,  and  Brad  Ritter.  Senior 
Counsel.  CMS,  Division,  Commission,  on  August  8, 
1005. 


"Id. 

"In  this  circumstance,  the  CBOE  will  issue  a 
notice  to  members  informing  them  that  the  last 
trading  day  for  Index  options  and  Index  LEAPS  will 
be  on  Wednesday  even  though  the  CBOE  will  be    ' 
open  on  expiration  Friday.  Id.  ■ 

"See  Letter  from  )oe  Corrigan,  Executive 
Director.  OPRA,  to  Eileen  Smith,  Director,  Product 
Development.  Research  Department.  CBOE,  dated 
November  21,  1994. 

"15U.S.C.  78fn)K5)(198«). 


ability  to  invest  in  options  based  on  an 
additional  index. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  soUdted  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-39  and  should  be 
submitted  by  September  18, 1995. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiithority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-21273  Filed  8-25-95;  8:45  am) 
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[Release  No.  34-36128;  International  Series 
Release  No.  843;  File  No.  SR-CBOE-OS- 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated.  Relating  to  Warrants  on 
the  Japanese  Export  Stock  Index 

August  21,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Act"),*  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  7, 
1995,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  warrants  on  the  Japanese  Export 
Stock  Index  ("Japan  Export  Index"  or 
"Index").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  represents  that  it  is 
permitted  to  Ust  and  trade  index 
warrants  under  CBOE  Rule  31.5(E).  The 
Exchange  is  now  proposing  to  list  and 
trade  index  warrants  based  upon  the 
Japan  Export  Index.  The  Exchange 
further  represents  that  the  listing  and 
trading  of  Index  warrants  will  comply  in 
all  respects  with  CBOE  Rule  31.5(E),  as 
discussed  below. 


Index  Design 

The  Japan  Export  Index  is  an  "equal 
dollar  weighted"  broad-based  index 
comprised  of  the  stocks  of  40  of  the 
largest  Japanese  export  companies,  as 
measured  by  total  yen-denominated 
export  revenue,  listed  on  the  Tokyo 
Stock  Exchange  ("TSE").^  At  the  outset 
each  of  the  component  securities 
comprising  the  Index  will  be  equally 
represented.  Thus,  on  the  day  warrants 
on  the  Index  are  priced  for  sale  to  the 
investing  public,  each  component 
security  will  represent  2.5%  of  the 
original  Index  value. 

The  Japan  Export  Index  stocks  are 
drawn  from  a  broad  base  of  industries 
and  are  representative  of  the  industrial 
composition  of  the  broader  Japanese 
equity  market.  Business  sector 
representation  in  the  Index  as  of  June 
30, 1995,  was  as  follows:  (1)  Autos  and 
auto  parts  (25%)  (10  Issues);  (2)  Electric 
Machinery— diversified  (22.5%)  (9 
issues);  (3)  Consumer  Electronics  (20%) 
(8  issues);  (4)  Iron  and  Steel  (7.50%)  (3 
issues);  (5)  Precision  instruments  (7.5%) 
(3  issues);  (6)  Shipbuilding  (5%)  (2 
issues);  (7)  Chemicals  (5%)  (2  issues); 
(8)  Machinery  (2.5%)  (1  issue):  (9) 
Computera  and  semiconductore  (2.5%) 
(1  issue);  and  (10)  Services  (2.5%)  (1 
issue). 

As  of  June  30, 1995,  the  CBOE 
represents  that  the  40  stocks  contained 
in  the  Index  range  in  market 
capitalization  from  $1.59  billion  to 
$74.76  bilhon.  The  median 
capitalization  of  the  component 
securities  in  the  Index  was  $7.6  billion. 


"17  CFR  200.3O-3(a)(12)  (1994). 
>  15  U.S.C.  7Ss(b)(l). 
»17CFR240,19b-4. 


'The  components  of  the  Index  are  as  follows: 
Aiwa:  Bridgestone  Corp.;  Canon;  Casio  Computer; 
Citizen  Watch.  Fuji  Heavy  Inds.;  Fuji  Photo  Film; 
Hitachi,  Honda  Motor.  Isuzu  Motor,  Kawasaki 
Heavy  Ind.;  Kawasaki  Steel;  Komatsu  Ltd.;  Konica 
Corp.;  Kyocera  Corp.;  Kyushu  MaUushita;  Matsu- 
Kotob  Eltr.;  Matoushita  Elect  I;  Mazda  Motor, 
Mitsubishi  Heavy;  MiUubishi  Motors;  NEC;  Nikon 
Corp.;  Nintento;  Nippon  Steel;  Nissan  Motor,  OKI 
Electric  Ind.;  Pioneer  Eltr.;  Ricoh  Co.  Ltd.;  Sanyo 
Electric;  Sega  Enterprises;  Sharp  Corp.;  Sony; 
Sumitomo  Mtl.  Ind^  Suzuki  Motor;  TDK 
Corportion;  Toshiba;  ToyoU  Motor;  Victor  Co.  of 
)apan;  and  Yamaha  Motor. 


Total  market  capitalization  for  the  Index 
was  approximately  $451  biUion.'* 

Calculation 

The  Index  will  be  calculated  by 
determining  a  multiplier  such  that  each 
security  will  represent  an  equal 
percentage  (2.5%)  of  the  Index  on  the 
date  the  warrants  are  priced  for  initial 
sale  to  the  public.  The  Index  value  for 
any  day  will  equal  the  sum  of  the 
products  of  the  most  recently  available 
market  prices  and  the  applicable 
multipliers  for  the  component 
securities.  The  Index  value  will  be  set 
equal  to  100  on  the  date  the  warrants  are 
priced  for  initial  offering  to  the  public. 
In  the  event  that  a  security  does  not 
trade  on  a  given  day,  the  previous  day's 
last  sale  price  is  used  for  purposes  of 
calculating  the  Index.  In  the  event  that 
a  given  security  has  not  traded  for  more 
than  one  day,  (hen  the  last  sale  price  on 
the  last  day  on  which  the  security  was 
traded  will  be  used. 

Maintenance 

The  Index  will  be  calculated  by  the 
Exchange  based  on  closing  prices  on  the 
TSE  each  day  and  will  be  disseminated 
before  the  opening  of  trading  via 
Options  Price  Reporting  Authority.  The 
Index  will  be  rebalanced  on  the  last 
trading  day  of  the  year  such  that  the 
components  again  represent  an  equal 
percentage  (2.5%)  of  the  Index.  The 
components  of  the  Index  will  remain 
imchanged  unless  it  becomes  necessary 
to  remove  a  component  seciuity  due  to 
a  merger,  takeover,  or  some  other  event 
where  the  issuer  of  the  component 
security  is  not  the  surviving  entity.  If  a 
component  security  is  removed,  another 
security  will  be  added  to  preserve  the 
character  of  the  Index.  To  ensure 
continuity  in  the  Index's  value,  the 
index  divisor  will  be  adjusted  to  reflect, 
among  other  things,  certain  rights 
issuances,  stock  splits,  rebalancing,  and 
component  security  changes. 

Index  Warrant  Trading 

The  proposed  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e.,  American-style)  or  exercisable  only 
immediately  prior  to  their  expiration 
date  (i.e.,  European-style).  Upon 
exercise,  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  index  value  has  decUned  below 
a  pre-stated  cash  settlement  value. 
Conversely,  upon  exercise,  the  holder  of 
a  warrant  structured  as  a  "call"  would 


*  Based  on  the  exchange  rate  of  85  yen/USS  1 
prevailing  on  June  30, 1995. 
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receive  payment  in  U.S.  dollars  to  the 
extent  that  the  index  value  has 
increased  above  the  prestated  cash 
settlement  value.  Warrants  that  are  "out- 
of-the-money"  at  the  time  of  expiration 
will  expire  worthless. 

Warrant  Listing  Standards  and 
Customer  Safeguards 

The  Exchange  has  estabUshed  hsting 
standards  for  index  warrants  which  are 
contained  in  CBOE  Rule  31.5E.'  The 
Exchange  also  has  established  certain 
sales  practice  rules  for  the  trading  of 
index  warrants  which  are  contained  in 
Chapter  IX  of  the  Exchange's  Rules.  The 
Exchange  represents  that  the  listing  and 
trading  of  index  warrants  on  the  Japan 
Export  hidex  will  be  subject  to  these 
guidelines  and  rules. 

The  Exchange  has  submitted  to  the 
Commission  a  proposed  rule  change  to 
amend  its  Hsting  criteria  for  stock  index 
warrants.8  The  Exchange  represents  that 
the  Generic  Warrant  Listing  Standards 
will  be  apphcable  to  the  listing  and 
trading  of  currency  and  index  warrants 
generally,  including  Japan  Export  Index 
warrants.  If  the  hsting  of  Japan  Export 
Index  warrants  is  approved  prior  to 
Commission  approval  of  the  Generic 
Warrant  Listing  Standards,  the  CBOE 
represents  that  it  wrill  require  that  (1) 
these  warrants  be  sold  only  to  accounts 
approved  for  the  trading  of  standardized 
options^  and  (2)  index  options  margin 
will  be  apphed.8  Finally,  prior  to  the 
commencement  of  trading,  the  Exchange 
will  distribute  a  circular  to  its 
membership  calling  attention  to  certain 
compliance  responsibilities  when 
handling  transactions  in  the  Japan 
Export  Index  warrants.* 


»Currently.  Rule  31.5E  provides  that:  (1)  Issues  of 
warrants  must  substantially  exceed  the  Exchange's 
criteria  for  the  listing  of  equity  issues  under  CBOE 
Rule  31. 5A  and  have  assets  in  excess  of  $100 
million:  (2)  particular  wrarrant  issues  must  have  at 
least  (i)  one  million  warrants  outstanding,  (ii)  a 
principal  amount/aggregate  market  value  of  $4 
million,  and  (iii)  400  public  holders:  and  (3) 
warrant  issues  must  have  a  term  of  one  to  five  years 
from  the  date  of  issuance. 

•These  proposed  standards  will  govern  all 
aspects  of  the  listing  and  trading  of  index  warrants, 
including.  posiUon  and  exercise  limits,  reportable 
positions,  automatic  exercise,  settlement,  margin, 
and  notification  of  early  exercise.  See  Securities 
Exchange  Act  Release  No.  35178  (December  29. 
1994),  60  FR  2409  (January  9, 1995)  (notice  of  File 
No.  SR-CBOE-94-34)  ("G«ieric  Warrant  Listing 
Standards"). 

'See CBOE  Rule  9.7. 

"Telephone  conversation  between  Gileen  Smith. 
Director,  Product  Development,  Research 
Department,  CBOE,  and  John  Ayanian.  Attorney, 
Office  of  Market  Supervision  ("OMS"),  Division  of 
Market  Regulation  ("Market  Regulation"), 
Commission,  on  August  17,  1995 


SurveiV/a/ice 

The  Exchange  expects  to  apply  its 
existing  index  warrant  surveillance 
procedures  to  Japan  Export  Index 
warrants.  The  Exchange  has  a  market 
surveillance  agreement  with  the  Tokyo 
Stock  Exchange  ( "TSE")  which  was 
obtained  in  connection  with  CBOE 
trading  of  options  of  the  Nikkei  300 
Index  ("Nikkei  300").  Approximately 
73%  of  the  stocks  in  the  Index  are  also 
components  of  the  Nikkei  300  Index. 
The  Exchange  notes  that  the  TSE  is 
under  the  regulatory  oversight  of  the 
Ministry  of  Finance  ("MOF")  and 
believes  that  the  ongoing  overeight  of  all 
securities  trading  activity  on  the  TSE  by 
the  MOF  will  help  to  ensure  that  trading 
of  the  component  securities  included  in 
the  Japan  Export  Index  will  be 
appropriately  monitored.  Finally,  the 
Exchange  is  aware  of  a  Memorandum  of 
Understanding  ("MOU")  between  the 
Commission  and  the  MOF  that  provides 
a  framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthere  the  objectives  of  Section  6(b)(5) 
of  the  Act.  in  particular,  in  that  it  is 
designed  to  facihtate  transactions  in 
securities  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  facilitate 
transactions  in  securities  because  the 
Index  warrants  will  provide  investore  a 
means  by  which  to  hedge  existing 
investments  in  the  Japanese  equity 
market. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  sohcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fifing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions- 
should  refer  to  SR-CBOE-95-41  and 
should  be  submitted  by  September  18 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(FR  Doc.  95-21228  Filed  8-25-95;  8:45  am] 

BH.LMQ  CODE  801(M>1-M 


[Release  No.  34-36122;  FUe  No.  SR-Phlx- 
95-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Extending  the  Pilot  Program  for  Equity 
and  Index  Option  Specialist  Enhanced 
Parity  Split  Participations 

August  18. 1995. 

Pureuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  3. 1995.  the 
Philadelphia  Stock  Exchange,  hic. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 

'"17  CFR  200.30-3(a)(12J. 
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by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  i>ersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  imtil 
August  26, 1996,  the  Exchange's 
enhanced  parity  participation 
("Enhanced  Parity  Split")  pilot  program 
for  Equity  and  index  option  specialists 
("Pilot  Program").  Amendments  to  the 
wording  in  Exchange  Rule  1014(g)(ii) 
and  Options  Floor  Procedure  Advice  B- 
6  (Priority  of  Option  Orders  for  Equity 
Options  and  Index  Options  by  Account 
Type)  ("Advice  B-€")  are  also  being 
made  to  correct  certain  language 
pertaining  to  the  Enhanced  Parity  SpHt 
and  to  note  the  change  in  the  expiration 
date  of  the  Pilot  Program.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Phlx.  and  at 
the  Commission. 

.  II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
t'hbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  Text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

iA)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  August  1994,  the  Commission 
approved,  as  a  one-year  pilot  program, 
which  expires  on  August  26, 1995,  the 
Exchange's  proposal  to  adopt  an 
enhanced  specialist  participation  in 
parity  equity  option  trades.'  In 
Noveml»r  1994,  the  Commission 
approved  the  Exchange's  request  to 
expand  the  Enhanced  Parity  Split  to 
include  index  option  specialists  as  well 
as  equity  option  specialists.^  The 
Enhanced  Parity  Split  was  again 
amended  in  March  1995,  to  modify  the 
Pilot  Program  where  less  than  three 
controlleMd  accounts '  are  on  parity  with 


the  specialist.*  The  Enhanced  Parity 
Split  is  only  applicable  to  50%  of  each 
specialist  units's  issues  listed  prior  to 
August  26, 1994,  and  to  all  option 
classes  listed  after  that  date.' 

The  Enhanced  Parity  Split,  as 
amended,  applies  in  those  situations 
where  an  equity  or  index  options 
specialist  is  on  parity  with  one  or  more 
controlled  accounts  for  orders  involving 
more  than  five  contracts.  Specifically: 
when  an  equity  or  index  option 
specialist  is  on  parity  with  one 
controlled  account,  the  specialist 
receives  60%  of  the  contracts  and  the 
controlled  account  receives  the 
remaining  40%;  when  a  specialist  is  on 
parity  with  two  controlled  accounts,  the 
specialist  receives  40%  of  the  contracts 
and  each  controlled  account  receives 
30%;  and  when  a  specialist  is  on  parity 
with  three  or  more  controlled  accoimts, 
the  specialist  is  counted  as  two  crowd 
participants  for  purposes  of  allocating 
the  contracts.  In  all  of  these  situations, 
if  a  customer  is  on  parity,  the  customer 
will  not  be  disadvantaged  by  receiving 
a  lesser  allotment  than  any  other  crowd 
participant,  including  the  specialist. 

Although  the  Enhanced  Parity  Split 
was  approved  in  August  1994,  the 
Exchange  did  not  actually  implement 
the  program  until  late  October  1994,  due 
to  logistical  issues  regarding  the 
specialists'  lists  of  options  classes  that 
would  be  subject  to  the  Enhanced  Parity 
Split  and  how  to  divide  the  contracts 
where  there  was  an  odd  number  of 
contracts  involved.  The  Exchange 
therefore  represents  that  it  has  only  had 
the  opportunity  to  conduct  two 
quarterly  reviews  of  the  Enhanced 
Parity  Split  pursuant  to  Exchange  Rule 
509  to  ensure  that  specialists  receiving 
the  Enhanced  Parity  Split  are  complying 
with  the  Exchange's  minimum 
performance  standards.*  Thus,  because 
the  Enhanced  Parity  Split  has  not  been 
in  operation  for  a  full  year  and  because 
the  Exchange's  Quality  of  Markets 
Subcommittee  has  not  had  the 
opportunity,  in  the  Phlx's  opinion,  to 
properly  judge  the  effectiveness  of  the 
Pilot  Program,  the  Exchange  has 


'  See  Securities  Exchange  Act  Release  No.  34606 
(August  26, 1994),  59  FR  45741  (September  2. 
1994). 

*  See  Securities  Exchange  Act  Release  No.  35028 
(November  30, 1994),  59  FR  63151  (December  7. 
1994). 

3  A  controlled  account  is  defined  as  "any  account 
controlled  by  or  under  common  control  with  a 


member  broker-dealer."  Customer  accounts,  which 
include  discretionary  accounts,  are  defined  as  all 
accounts  other  than  controlled  accounts  and 
specialists  accounts.  See  PhU  Rule  1014(g). 

*  See  Securities  Exchange  Act  Release  No.  35429 
(March  1. 1995),  60  FR  12802  (March  8, 1995). 

'The  Exchange  also  has  an  additional  enhanced 
parity  split  program  that  is  limited  to  "new"  option 
specialist  units  trading  newly  listed  options  classes 
where  the  specialist  is  on  parity  with  two  or  more 
registered  options  traders.  The  enhanced  parity 
split  for  new  specialist  units  was  approved  on  a 
permanent  basis  and  is  therefore  not  included  in 
this  proposed  rule  change.  See  Securities  Exchange 
Act  Release  No.  34109  (May  25,  1994).  59  FR  28570 
(June  2,  1994). 

'See sipra  note  1. 


determined  to  extend  the  program  for  an 
additional  year.  Accordingly,  the  Phlx 
requests  that  the  Enhanced  Parity  Split 
be  extended  until  August  26. 1996. 
Exchange  Rule  1014(g)(ii)  Advice  B-6, 
which  contains  the  text  of  Rule  1014, 
will  be  amended  to  reflect  the  new 
expiration  date  for  the  Pilot  Program. 

In  addition,  Exchange  Rule 
1014(g)(ii),  which  describes  the 
Enhanced  Parity  Split,  is  being  amended 
in  order  to  correct  an  error  that  the 
Exchange  represents  was  made  when 
the  program  was  amended  in  March 
1995.^  The  Exchange  statues  that  the 
intent  of  that  amendment,  as  stated  in 
the  Phlx's  proposal  and  in  the 
Commission's  approval  order,  was  to 
give  specialists  the  following  levels  of 
enhanced  participation  for  parity  trades 
involving  more  than  five  contracts:  60% 
of  the  contracts  when  the  specialist  is 
on  parity  with  only  one  controlled 
account;  40%  when  the  specialist  is  on 
parity  with  two  controlled  account;  and 
to  count  the  specialist  as  two  crowd 
participants  when  the  specialist  is  on 
parity  with  three  or  more  controlled 
accounts.*  The  rule  language  proposed 
by  the  Exchange  and  subsequently 
approved  by  the  Commission  in 
connection  with  that  filing,  however, 
incorrectly  states  that  "where  there  are 
two  or  more  controlled  accounts  are  on 
parity  *   *   *  the  specialist  is  entitled  to 
40%  of  the  initiating  order"  (emphasis 
added).  The  Exchange  states  that  the 
phrase  "or  more"  is  incorrect. 
Accordingly,  the  Exchange  is  also 
proposing  to  delete  the  phrase  "or 
more"  from  the  rule  language  cited 
above.  Similarly,  the  Exchange  is  also 
amending  Section  C  of  Advice  B-6  to 
make  the  same  change. 

In  the  Commission's  order  originally 
approving  the  Enhanced  Parity  Split,  it 
was  noted  that  prior  to  granting  an 
extension  or  permanent  approval  of  the 
Pilot  Program,  the  Commission  would 
require  the  Exchange  to  make  any 
changes  necessary  to  ensure  that 
competition  is  not  being  unnecessarily 
restrained  and  that  investors  are  not 
being  harmed  by  the  enhanced 
participation  provisions.^  As  to  the 
issue  of  competition,  the  Exchange 
represents  that  it  did  find  that  the 
Enhanced  Parity  Split  as  originally 
approved  was  overly  burdensome  when 
only  one  or  two  controlled  accounts 
were  on  parity  with  the  specialist.  As  a 
result,  the  Exchange  states  that  it 
corrected  this  problem  by  its 
amendment  to  the  Enhanced  Parity  Split 
in  March  1995,  as  discussed  above,  that 


'  See  sipra  note  4. 

•id. 

•See  supra  note  1. 
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modified  the  program  with  respect  to 
sitxiations  where  a  speciahst  is  on  parity 
with  only  one  or  two  controlled 
accounts.  As  to  the  issue  of  investor 
protection,  the  Exchange  believes  that 
the  provisions  requiring  specialists  to 
assure  that  customers  are  not 
disadvantaged  by  the  Enhanced  Parity 
Split  has  been  strictly  enforced  without 
incident.  Moreover,  the  Exchange 
represents  that  it  has  not  received  any 
complaints,  either  orally  or  in  writing, 
regarding  the  Enhanced  Parity  Split,  in 
general,  or  from  investors  regarding 
inequitttble  splits,  in  particular. 

Tne  Phlx  represents  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),io  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices:  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Exchange  represents  that  the  proposal 
balances  the  competing  interests  of 
specialists  and  market  makers  while 
assisting  specialists  in  making  tight  and 
liquid  markets  in  their  assigned  options 
classes,  and  protects  the  public  interest 
by  requiring  quarterly  reviews  and 
ensuring  that  customer  orders  are  not 
disadvantaged  by  the  Enhanced  Parity 
Split. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
G}mmis8i<Hi  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  pubUc 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  provided  the 
Commission  with  notice  of  its  intent  to 
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file  the  proposed  rule  change,  along 
with  a  brief  description  and  the  text  of 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  Ume  as  designated  by  the 
Commission,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(e)(6)  thereunder." 
A  proposed  rule  change  filed  under 
Rule  19b-4(e)  »2  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Phlx  has  requested,  in  order  for  the  Pilot 
Program  to  continue  in  operation 
without  interruption,  that  the 
Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  thirty  days  specified  under  Rule 
19b-4(e)(6).  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  therefore  has 
determined  to  make  the  proposed  rule 
change  operative  as  of  August  27, 1995. 

Additionally,  the  Commission 
believes  that  the  conditions  stated  in  the 
original  approval  order  for  extending 
the  Pilot  Program  have  been  satisfied. ^^ 
Specifically,  the  Phb<  has  stated  that:  (1) 
The  previous  amendments  to  the  Pilot 
Program  have  served  to  assiue  that  the 
Enhanced  Parity  Spht  is  not 
uimecessarily  restraining  competition; 
(2)  the  Pilot  Program  contains  sufficient 
safeguards  to  prevent  cmtomers  from 
being  disadvantaged  by  the  application 
of  the  Enhanced  Parity  Spht;  and  (3)  no 
complaints  have  been  received  by  the 
Phlx  regarding  the  Pilot  Program.  As  a 
result,  the  Commission  beUeves  that 
extending  the  Pilot  Program  for  one 
year,  until  August  26, 1996,  is 
appropriate  and  consistent  with  the 
Act.!-* 


M5U.S.C78{[b)(5)(1988). 


»>  17  CFR  240.1«>-4(eK6)  (1994). 

•*  See  supra  note  1 . 

"The  Commisgion  notes  that  in  connection  with 
any  future  request  by  the  Exchange  for  the 
Commisaion  to  either  further  extend  or  pennanently 
approve  the  Pilot  Program,  the  Exchange  will  be 
required  to  submit  to  the  Commission  a  report 
discussing  (1)  whether  the  Pilot  Program  haa 
generated  any  evidence  of  any  adverse  effect  on 
competition  or  investors,  in  particular,  or  the 
market  for  equity  or  index  options,  in  general.  (2) 
whether  the  Exchange  has  received  any  complaints, 
either  written  or  otherwise,  concerning  the 
operation  of  the  Pilot  Program,  and  (3)  whether  the 
Exchange  has  taken  any  disciplinary  action  against, 
or  commenced  any  investigations,  examinations,  or 
inquiries  concerning  the  operation  of  the  Pilot 
Program,  as  well  as  the  outcome  of  any  such  matter. 
Any  request  for  either  a  further  extension  or 
pennanent  approval  of  the  Pilot  Program,  along 
with  the  above  report,  should  be  submitted  to  the 
Commission  no  later  than  June  1, 1996. 


At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Commaits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-54 
and  should  be  submitted  by  September 
18, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.i* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21275  Filed  8-25-95;  8:45  am] 

BiLUNO  cooe  aoio-oi-M 


[Release  No.  34-36129;  File  No.  SR-NA80- 
95-27] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Adjustment  of  Open  Orders 

August  22, 1995. 
I.  Introduction 

On  Februaiy  3, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 


•17  CFR  200.30-3(a)(12)  (1994). 
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Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.  2  The  NASD  seeks  to 
amend  Article  III,  Section  46  of  the 
Rules  of  Fair  Practice  to  provide  that 
where  the  issuer  of  a  security  declares 
a  cash  dividend  or  other  distribution  of 
less  than  one  cent  ($.01),  members  will 
not  be  required  to  adjust  open  orders  for 
such  securities. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Regnter  on 
June  28, 1995.'  No  comments  were 
received  in  response  to  the  Conunission 
release.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposed  Rule 

riange 
Article  in.  Section  46  of  the  Rules  of 
Fair  Practice  requires  members  holding 
open  orders  to  proportionally  reprice 
such  orders  according  to  the  value  of  the 
dividend  or  distribution  on  the  date  the 
security  is  quoted  ex-dividend,  ex- 
rights,  ex-distribution  or  ex-interest. 
According  to  the  NASD,  shortly  after  the 
rule  became  effective  in  September 
1994,  several  member  firms  questioned 
the  necessity  of  complying  with  Section 
46  if  a  dividend  or  other  tfistribution 
was  less  than  one  cent  ($.01). 

The  NASD  has  determined  that  where 
a  dividend  or  other  distribution  of  less 
than  one  cent  ($.01)  has  been  declared, 
the  costs  associated  with  complying 
with  Section  46  exceed  the  benefits. 
Specifically,  the  NASD  concluded  that 
the  effect  of  such  a  small  dividend  or 
other  distribution  on  the  price  of  the 
security  is  de  minimis  and,  therefore, 
the  likelihood  that  imadjusted  orders 
wrill  result  in  poor  executions  for 
customers  is  remote.  Accordingly,  the 
NASD  proposes  to  amend  Section  46  to 
state  that  where  a  dividend  or  other 
distribution  is  less  than  one  cent  ($.01), 
the  price  of  the  order  shall  not  be 
adjusted. 

in.  Discussion 

The  Commission  believes  that  the 
NASD's  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  appUcable  to 
the  NASD  and,  therefore,  has 
determined  to  approve  the  rule  change. 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  *  of  the  Act  in  that  it 
eliminates  the  costs  and  inefficiencies 
associated  with  mandating  the  repricing 


of  orders  where  the  dividend  or 
distribution  is  less  than  one  cent  ($.01). 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-95-27 
be,  and  hereby  is,  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Security. 

[FR  Doc.  95-21274  Filed  8-25-95;  8:45  am) 
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[Release  No.  34-36127;  File  No.  SR-PHLX- 
95-19] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
and  Trading  of  DIVS.  OWLS  and  RISKS 

August  18, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  8, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  ID 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  July  12, 1995,  the 
PHLX  filed  Amendment  No.  1 
("Amendment  No.  1")  to  the  proposal  to 
address  concerns  raised  by  Commission 
staff.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX.  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  list  for  trading 
"DIVS"  (Dividend  Value  of  Stock), 
"OWLS"  (Options  With  Limited  Stock) 
and  "RISKS"  (Residual  Interest  in 
Stock)  (collectively  hereinafter  referred 
to  as  the  "Americus  Derivatives"), 
which  are  new  hybrid  option  products 
developed  by  Americus  Stock  Process 


»15  U.S.C  78«(b)(l)  (1988). 

»17  CFR  240.19b-4  (1994). 
'    '  Securities  Exchange  Act  Release  No.  3S875 
Otme  21, 1995).  60  FR  33442  (June  28, 1995). 

«15U.S.C78o-3(bX6). 


» 17  CFR  200.3O-3(a)(12). 

<  Letter  from  Shelle  R.  Weisbaum.  Associate 
General  Counsel,  PHLX.  to  Sharon  Lawson, 
Assistant  Director,  SEC,  dated  June  30.  1995. 
Among  the  issues  addressed  in  Amendment  No.  1 
are  provisions  relating  to  pKMition  reporting,  sales 
practice  rules,  margin  and  Issuance  size. 


Corp.  ("ASPC").  It  is  contemplated  that 
the  Americus  Derivatives  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  ("OCC")  and  will  allow  the 
purchase  or  sale  of  any  of  three  distinct 
optionable  economic  interests  inherent 
in  a  share  of  common  stock.  The  PHLX 
prop>oses  to  adopt  the  new  Rule  lOOOD 
series  to  apply  to  the  trading  of  these 
securities.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  PHLX  and  at 'the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  piirpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  list  a  new 
product  developed  by  and  licensed  to  it 
by  ASPC  that  allows  the  purchase  or 
sale  of  any  of  three  distinct  optionable 
economic  interests  inherent  in  a  share  of 
common  stock.  On  January  3, 1995,  the 
Exchange  filed  for  approval  to  list  and 
trade  a  product  known  as  DIVS,  ZIPS 
and  SPECS  ("DZ&S").  DZ&S  provided, 
in  part,  for  the  pass-through  of  the 
voting  rights  of  the  imderlying  common 
stock  to  DZ&S  hqlders.2  The  present 
filing  proposes  an  alternative  product 
that  is  similar  in  most  respects  to  DZ&S' 
except  for  the  fact  that  the  shareholder 
voting  rights  are  not  passed  through  to 
the  holders  of  the  proposed  Americus 
Derivatives. 

Each  of  the  proposed  new 
instruments,  called  DIVS,  OWLS  and 
RISKS,  will  be  traded  separately  on  the 
PHLX's  equity  options  floor.  The 
Exchange  believes  that,  combined,  the 
Americus  Derivatives  have  all  the 
characteristics  of  a  share  of  the 
imderlying  common  stock  (except  for 
voting  rights)  and  that  the  ability  to 
trade  the  Americus  Derivatives  as 
separate  component  instruments  will 
provide  novel  hedge,  arbitrage, 
speculation  and  investment 
opportunities. 


»  Securities  Exchange  Act  Release  35400  {Feb.  21. 
1995),  60  FR  10887  (Feb.  28.  1995). 
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The  Americus  Derivatives  will  be 
regulated,  except  as  described  herein,  by 
the  rules  governing  standardized 
options.  Proposed  Rule  lOOlD 
estabUshes  position  limits  of  1  million 
DIVS,  OWLS  and,  RISKS,  each, 
respecting  any  particular  imderlying 
stock,  and  holders  will  be  required  to 
report  to  the  Exchange  when  they  have 
established  an  aggregated  position  of 
20,000  DIVS,  OWLS  and  RISKS.  3  The 
sales  practice  rules  applicable  to  options 
(Rules  1024  through  1029)  will  also  be 
appUcable  to  sales  of  DIVS,  OWLS  and 
RISKS.  [See  Rule  lOOOD(a)*).  The  OCC 
will  be  the  exclusive  issuer  of  the 
Americus  Derivatives  which  the 
Exchange  proposes  to  issue  in 
accordance  with  the  disclosure  scheme 
provided  for  under  Rule  9b-l  of  the  Act. 
The  Americus  Derivatives  will  be  issued 
in  separate  series  with  each  series 
having  its  own  distinct  CUSIP  niunber 
and  trading  symbol.  The  Americus 
Derivatives  will  be  issued  in  book-entry 
only  fonn.  DIVS,  OWLS  and  RISKS  will 
be  created  when  opening  buy  and  sell 
ordera  are  executed,  and  the  additional 
execution  of  such  orders  will  increase 
the  oj)en  interest  of  the  Americus 
Derivatives.  Quotation  and  transaction 
reporting  wiU  occur  through  the 
facilities  of  the  Options  Price  Reporting 
Authority. 

The  cnteria  for  underlying  common 
stocks  upon  which  the  Americus 
Derivatives  will  be  based  are  the  same 
criteria  as  utilized  for  standardized 
equity  options  listed  on  the  PHLX  under 
PHLX  Rule  1009,  with  the  additional 
limitation  that  only  the  top  250  U.S. 
market  capitalized  stocks  that  trade  on 
either  a  national  seauities  exchange  or 
the  NASDAQ  national  market  will  be 
eligible  for  consideration  [See  Rule 
1009D).  DIVS,  OWLS  and  RISKS  of  a 
particular  series  will  all  be  issued  for 
the  same  length  of  time,  ciurently 
contemplated  to  be  up  to  60  months, 
and  therefore  all  components  of  the 
same  series  will  possess  the  same 
termination  date  ("Termination  Date"), 
as  defined  in  PHLX  Rule  1000D(b)(5). 
The  Americus  Derivatives  will  have  a 
European-style  '  settlement  similar  to 
standardized  options. 

OWLS  and  RISKS  of  the  same  series 
also  will  have  a  coordinate  termination 
claim  ("Termination  Claim"),  as  defined 
in  PHLX  Rule  1000D(b)(4).  The 
Termination  Qaim  is  a  preset  price 
established  at  the  time  of  the  issuance 
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^  See  Amendment  No.  1.  The  PHLX  originally 
proposed  a  position  reporting  requirement  of 
200.000  contracu. 

■•  See  Amendment  r4o.  1. 

'  A  European-style  option  may  only  be  exercised 
during  a  limited  period  of  time  before  the  option 
expires. 


of  a  new  series  of  RISKS  and  OWLS  and 
is  used  to  determine  these  instruments' 
payout  on  the  pertinent  Termination 
Date.  In  accordance  with  PHLX  Rule 
1004D,  Termination  Claims  will  be  set 
at  the  underlying  stock  price  reflecting 
the  most  recent  business  day's 
consolidated  closing  value  rounded  to 
the  nearest  $2.50  increment  for  stocks 
priced  at  or  below  $25.00  or  to  the 
nearest  $5.00  increment  for  stocks 
priced  above  $25.00.  The  PHLX  may  list 
new  series  of  DIVS.  OWLS  and  RISKS 
annually,  or  at  more  frequent  intervals, 
depending  on  market  conditions.  No 
new  series  will  be  opened  nor  opening 
transactions  be  permitted  if  open 
interest  in  DIVS,  OWLS  and  RISKS 
represents  more  than  10  percent  of  the 
outstanding  shares  of  any  underlying 
stock.  (See  Rule  1012D.) 

The  PHLX  anticipates  that  the  simi  of 
the  market  prices  of  DIVS,  OWLS  and 
RISKS  on  the  same  underlying  seciirity 
with  the  same  Termination  Date  and 
Terminaticm  Claim  will  approximate  the 
actual  market  price  for  the  underlying 
security.  Because  DIVS,  OWLS  and 
RISKS  are  each  economic  interests  in  a 
single  underlying  share,  if  the  combined 
price  of  the  related  DIVS,  OWLS  and 
RISKS  diverges  fit)m  that  of  the 
underiying  security,  the  PHLX  believes 
that  arbitrage  opportunities  would  tend 
to  remove  the  pricing  disparity. 

For  customer  margin  purposes,  DIVS 
and  OWLS  are  contemplated  to  be 
margined  as  equity  securities  pursuant 
to  Regulation  T  for  initial  margin 
purposes,  which  generally  requires  that 
equity  securities  be  subject  to  a  margin 
level  of  50%  of  its  current  market  value. 
Moreover,  the  PHLX  proposes  to  apply 
Rule  722  for  maintenance  margin 
purposes,  which  would  subject  DIVS 
and  OWLS  to  a  25%  margin 
requirement  for  long  positions  and  30% 
maiTgin  requirement  for  each  short 
position.  3  Furthermore,  the  PHLX 
proposes  that  where  a  short  DIVS  or 
OWLS  position  is  covered  by  a  long 
position  in  the  underlying  security  or 
any  other  security  immediately 
exchangeable  or  convertible  (other  than 
warrants)  into  the  security,  the  margin 
will  be  10%  of  the  market  value  of  the 
long  securities  position.* 

TTie  PHLX  proposes  to  apply  options 
margin  to  RISKS,  requiring  that  the  full 
value  of  the  purchase  price  of  the  RISKS 
component  be  paid  at  the  time  of 
purchase.  The  minimiun  margin 
required  for  any  short  position  would  be 


'  Counsel  for  ASPC  and  the  PHLX's  Legal 
Department  are  currently  seeking  agreement  and 
confirmation  of  this  treatment  from  the  staff  of  the 
Board  of  Governors  of  the  Federal  Reserve  System. 

*  See  Amendment  No.  1. 


100%  of  the  RISKS  price  plus  20%  of 
.he  market  value  of  the  RISKS,  except 
that  the  maximum  margin  shall  not 
exceed  the  termination  claim  for  the 
RISKS  ("uncovered  margin 
requirement").  The  PHLX,  however 
proposes  that  the  margin  treatment 
applicable  to  RISKS  be  subject  to  three 
exceptions; 

(a)  In  subparagraph  (4)  of  Proposed  Rule 
1722D,  if  a  customer  has  a  short  RISKS 
position  and  a  long  RISKS  posiUon  which 
expires  on  or  before  the  temiination  date  of 
the  short  position,  the  positions  will  be 
treated  exactly  like  an  options  spread.  The 
margin  requirement  will  be  the  lesser  of  the 
uncovered  margin  requirement  or  the 
amount,  if  any,  by  which  the  termination 
claim  of  the  short  position  exceeds  the 
termination  claim  of  the  long  position.  If  the 
long  position  expires  after  the  short  positiMi, 
however,  the  margin  on  the  short  position 
will  be  the  ]esser  of  the  imcovered  maigin 
requirement  or  20%  of  the  market  value  of 
the  long  position. 

(b)  In  subparagraph  (5)  of  Proposed  Rule 
1722D,  covered  RISKS  short  positions  will  be 
treated  in  a  manner  similar  to  that  of  covered 
call  options  positions  under  existing  Rule 
722(c)(2)(F).  When  a  customer  holds  a  short 
RISKS  position  and  a  long  position  in  the 
underlying  security  or  one  exchangeable  or 
convertible  into  the  imderlying  security 
(excluding  warrants),  no  margin  will  be 
required  on  the  short  position  if  the  long 
position  is  margined  in  accord  with  Rule  722 
and  the  long  position  expires  after  the 
termination  date  of  the  short  RISKS  position. 
The  maigin  requirement  for  a  short  RISKS 
position  which  is  covered  by  a  long  warrant 
convertible  into  an  equivalent  number  of 
shares  of  the  underlying  security,  will  be  the 
lesser  of  the  imcovered  maigin  requirement 
or  the  amount  by  which  the  conversion  price 
of  the  long  warrant  exceeds  the  termination 
claim  of  the  short  RISKS,  provided  the  right 
to  convert  the  warrant  does  not  expire  on  or 
before  the  termination  date  of  the  short 
RISKS. 

(c)  Customers  will  also  be  allowed  to  use 
escrow  receipts  or  letters  of  guarantee  in  lieu 
of  posting  margin  for  short  RISKS  positions 
similar  to  the  options  rule  provisions  in 
existing  Rule  722(c)(2)(G). 

Characteristics  of  Individaal 
Components 

DIVS 

The  basic  characteristic  of  DIVS  wUl   " 
be  the  right  to  receive  substitute 
payments  in  the  same  amount  as  regular 
dividends  declared  and  paid  on  the 
related  shares  of  common  stock  for 
record  dates  that  precede  the 
Termination  Date  of  the  particular  series 
of  DIVS. 

On  each  ex-dividend  date,  OCC  will 
notify  clearing  members  of  debits  they 
have  inciured  on  OCC's  books  for  any 
net  short  DIVS  positions.  These  debits 
will  be  charged  to  such  clearing 
members'  accounts  at  OCC  on  payment 
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date.  Ex  dates  and  payment  dates  will 
coincide  with  that  of  the  underlying 
common  stock.  Hence,  DIVS  sellers 
assume  the  obligation  to  fund  the 
substitute  dividend  payments  with 
respect  to  DIVS  as  they  arise.  On  the 
Termination  Date  for  a  particular  series 
of  DIVS,  DIVS  holders'  rights  will  cease 
except  as  to  rights  to  impaid  dividends 
declared  as  of  a  record  date  occurring 
prior  to  the  Termination  Date. 

OWLS 

Each  OWLS  will  confer  the  right  to 
receive  on  the  Termination  Date  that 
number  of  common  shares  to  which  the 
OWLS  relate  having  an  aggregate  value 
(determined  solely  by  reference  to  the 
market  price)  equal  to  the  lesser  of  (i) 
the  Termination  Claim  for  that  class  of 
OWLS  or  (ii)  the  market  price  of  the 
common  shares  on  the  Termination 

Date.* 

For  example,  if  the  Termination  Claim 
for  a  class  of  OWLS  is  $50,  and  on  the 
Termination  Date  of  the  OWLS  the 
market  price  of  the  related  common 
^ock  is  $80,  a  holder  of  100  OWLS 
would  be  entitled  to  receive  that 
niunber  of  common  shares  with  an 
aggregate  market  value  of 
100x$50=$5,000.  $5,000/$80  equals  62.5 
shares,  so  that  an  owner  would  be 
entitled  to  62  whole  shares  and  a 
payment  of  cash  in  lieu  of  the  fractional 
share  of  $40. «  Brokers  holding  short 
component  positions  for  clients  would 
make  delivery  of  the  shares  and  cash  for 
any  fractional  shares.  Brokers  holding 
long  component  positions  for  their 
clients  would  receive  the  shares  and 
cash  for  any  fractional  shares,  which 
they  will  forward  to  their  clients. 

RISKS 

RISKS  will  reflect  the  appreciation  in 
value  of  the  underlying  stock  above  the 
Termination  Claim  for  that  series  of 
Americus  Derivatives.  Specifically, 
RISKS  will  constitute  the  right  to 
receive  on  the  Termination  Date  that 
number  of  related  common  shares 
having  a  market  value  equal  to  the 
amount,  if  any,  by  which  the  market 
price  of  the  related  common  shares 
exceeds  the  Termination  Claim. 

From  the  example  given  in  the 
disciission  above  of  OWLS,  an  owner  of 


»  All  references  to  market  price  are  to  the  last  sale 
price  on  the  relevant  day  as  set  forth  on  the 
appropriate  consolidated  tape,  or  if  there  is  no  such 
last  sale  price,  the  mean  of  the  closing  bid  and  ask 
price  or  as  otherwise  approved  by  the  Commission 
prior  to  the  commencement  of  trading  in  a  series. 

» If  the  market  price  of  a  share  of  the  related 
common  stock  on  the  Termination  Date  had  been 
SSO  or  less,  the  owner  of  the  100  OWLS  would  have 
received  all  100  common  shares.  Exercise 
procedures  in  accordance  with  OCC  guidelines 
wp^d  be  followed  on  Termination  Date. 


100  RISKS  with  respect  to  the  same 
series  of  OWLS  would  be  entitled  to 
receive  the  following  niunber  of 
common  shares: 

100x($80-$50)=$3,000.  $3,000/$80 
equals  37.5  common  shares,  so  the 
owner  of  the  100  RISKS  would  be 
entitled  to  37  whole  shares  and  a  cash 
payment  in  lieu  of  the  fractional  share 
of  $40.' 

On  the  Termination  Date  for  a  class  of 
OWLS  or  RISKS,  OCC  will  instruct 
delivery,  based  on  information 
reconciled  with  the  brokers.  Shares  of 
the  underlying  stock  will  be  delivered 
from  the  accounts  of  investors  short  the 
OWLS  or  RISKS,  to  satisfy  the 
entitlements  of  those  investors  long  the 
OWLS  and  RISKS. 

Adjustments  for  Stock  Splits  or  Stock 
Dividends 

An  owner  of  DIVS,  OWLS  and  RISKS 
will  become  the  owner  of  the  number  of 
such  securities  adjusted  proportionally, 
and,  in  the  case  of  OWLS  and  RISKS, 
the  Termination  Claim  adjusted 
proportionally  as  well,  on  the  record 
date  for  such  event.  For  example,  if  a 
company  has  a  two  for  one  stoc^  split, 
an  owner  of  100  DIVS  would  become 
the  owner  of  200  DIVS  with  the  same 
Termination  Date  and  receive  dividends 
reflecting  the  new  dividend  policy;  an 
owner  of  100  OWLS  would  become  the 
owner  of  200  OWLS  with  the  same 
Termination  Date  and  one-half  the 
Termination  Claim;  and  an  owner  of  100 
RISKS  would  become  the  owner  of  200 
RISKS  with  the  same  Termination  Date 
and  one-half  the  Termination  Claim  on 
such  record  date. 

In  the  case  of  a  stock  dividend  of  5% 
and  OWLS  and  RISKS  with  a 
Termination  Claim  of  $50.  the 
adjustments  would  be  as  follows;  an 
owner  of  100  DIVS  would  become  the 
owner  of  105  DIVS;  an  owner  of  100 
OWLS  would  become  the  owner  of  105 
OWLS  with  an  adjusted  Termination 
Claim  of  $47.62;  and  an  owner  of  100 
RISKS  would  become  the  owner  of  105 
RISKS  with  an  adjusted  Termination 
Claim  of  $47.62. 

Liquidating,  Special  or  Partial 
Liquidating  Dividends 

With  regard  to  full  liquidating 
dividends  to  shareholders,  payments 
would  be  allocated  among  owners  of 
DIVS,  OWLS  and  RISKS  of  the  same 
class  as  follows: 

— DIVS  would  receive  the  discounted  present 
value  at  the  date  of  distribution  of  the 
liquidating  dividend  of  an  imputed 


dividend  stream.  It  would  be  assumed  that 
the  most  recent  four  quarterly  dividends 
(unless  the  issuer  has  announced  a  change 
in  its  dividend  policy,  in  which  case 
assumed  dividends  complying  with  the 
policy  would  be  used)  of  the  issuer  would 
continue  through  the  latest  record  date 
preceding  the  Termination  Date.  That  cash 
stream  would  be  discounted  to  present 
value  assuming  payment  on  the  usual 
dividend  payment  dates,  using  as  the 
discount  rate  the  interest  rate  on  U.S. 
Treasury  Notes  having  the  closest  maturity 
to  the  Termination  Date. 
— ^The  remaining  amount  would  be  allocated 
between  OWLS  and  RISKS  based  upon  an 
adjusted  Termination  Claim.  The 
Termination  Claim  would  be  adjusted  by 
discounting  the  Termination  Claim  to  its 
present  value  at  the  date  of  distribution  of 
the  liquidating  dividend.  The  discount  rate 
used  would  be  the  interest  rate  on  U.S. 
Treasury  Notes  having  the  closest  maturity 
to  the  Termination  Date.  OWLS  will 
receive  the  amount  of  the  distribution  up 
to  the  adjusted  Termination  Claim,  with 
any  excess  going  to  the  RISKS. 

Any  adjustments  made  to  the  terms  of 
the  contract,  as  a  result  of  any  of  these 
triggering  events,  would  be  handled  for 
these  instruments  in  much  the  same 
way  as  with  any  other  standardized 
option  and  would  be  in  accordance  with 
any  applicable  OCC  rules. 

Transmission  of  money  to  beneficial 
ownere  would  be  accomplished  through 
OCC  and  its  participants  in  the  same 
manner  in  which  the  substitute 
dividends  would  be  transmitted  from 
short  DIVS  to  lone  DIVS. 

For  purposes  of  allocating 
distributions  among  DIVS,  OWLS  and 
RISKS,  special  dividends  are  those 
dividends  which  are  declared  as  such 
by  the  issuer  of  the  common  shares,  if 
that  issuer  does  not  also  declare  that  it 
is  changing  its  dividend  policy  by 
reducing  or  increasing  the  amount  of  its 
regular  dividends.  Special  dividends 
would  be  allocated  among  DIVS,  OWLS 
and  RISKS  as  follows: 

— DIVS  would  be  allocated  and  receive  that 
portion  of  the  special  dividend  equal  to  the 
quotient  of  (a)  the  annual  dividend  divided 
by  (b)  the  last  scale  price  •  of  the  stock  on 
the  day  prior  to  the  ex-distribution  date 
reduced  by  the  amount  of  the  spiecial 
-  dividend  which  quotient  is  multiplied  by 
(c)  the  amount  of  the  special  dividend. 

— ^If  the  remaining  portion  of  the  special 
dividend  were  less  than  the  present  value 
of  the  Termination  Claim,  the  Termination 
Claim  for  OWLS  and  RISKS  would  be 
reduced,  but  not  below  zero,  by  the  future 
value  at  the  Termination  Date  of  the 
remaining  portion  of  the  special  dividend. 
All  determinations  of  present  value  and 
future  value  are  computed  using  the 
maximum  potential  internal  rate  of  return 
("IRR")  for  OWLS.  The  maximum  potential 


'  If  the  market  price  of  a  common  share  had  been 
$50  (the  Termination  Claim)  or  less,  the  RISKS 
would  expire  worthless. 


■If  there  is  no  last  sale  price,  the  mean  of  the 
closing  bid  and  ask  prices  will  be  used. 
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IRR  for  OWLS  is  computed  assuming 
purchase  on  the  ex-distribution  date  at  a 
price  equal  to  the  average  closing  price  for 
the  10-day  trading  period  preceding  the 
announcement  of  the  special  dividend  and 
receipt  of  the  Termination  Claim  on  the 
Termination  Date  (such  discount  rate  being 
hereinafter  the  "maximum  potential  IRR 
for  OWLS"). 

— The  remaining  portion  would  be  allocated 
and  paid  to  the  OWLS. 

— If  the  remaining  portion  of  the  special 
dividend  equals  or  exceeds  the  present 
value  of  the  Termination  Claim,  OWLS 
would  receive  that  portion  of  the  special 
dividend  equal  in  amount  to  such  present 
value;  the  Termination  Claim  would  be 
adjusted  to  zero  and  any  additional  amount 
of  the  special  dividend  would  be  allocated 
and  paid  to  the  RISKS.  Any  further 
liquidating,  special  or  partial  liquidating 
dividends  would  be  allocated  between 
DIVS  and  RISKS;  the  OWLS  having 
received  in  full  an  adjusted  Termination 
Claim. 

For  purposes  of  allocating 
distributions  made  by  the  issuer  of  the 
related  common  shares  among  DIVS. 
OWLS  and  RISKS,  partial  Uquidating 
dividends  are  all  dividends  other  than 
regular  dividends.  liquidating  dividends 
and  special  dividends.  It  is  assumed 
that  partial  liquidating  dividends  would 
be  accompanied  by  an  annoimcement  of 
a  reduction  in  the  regular  dividends 
paid  by  the  issuer. 

Partial  liquidating  dividends  would 
be  split  among  the  three  components  as 
follows: 

—DIVS  would  be  allocated  and  receive  that 
portion  of  the  partial  liquidating  dividend 
equal  to  the  discounted  present  value  of 
the  amount  of  the  reduction  in  the 
quarterly  dividend  as  stated  in  the  newly 
annoimced  policy  of  the  issuer.  This 
computation  would  be  made  assuming 
payment  on  the  usual  dividend  payment 
dates,  using  as  the  discoimt  rate  the 
interest  rate  on  U.S.  Treasury  Notes  having 
the  closest  maturity  to  the  Termination 
Date. 

— ^If  the  remaining  portion  of  the  partial 
hquidating  dividend  were  less  than  the 
present  value  of  the  Termination  Claim, 
the  Termination  Claim  for  OWLS  and 
RISKS  would  be  reduced,  but  not  below 
zero,  by  the  future  value  at  the  Termination 
Date  of  the  remaining  portion  of  the  partial 
liquidating  dividend.  The  determination  of 
present  value  and  futiu*  valus^for  OWLS 
will  be  computed  using  the  maximum 
potential  IRR  for  OWLS.  In  this  case,  the 
maximum  potential  IRR  for  OWLS  is 
computed  assuming  purchase  on  the  ex- 
distribution  date  at  a  price  equal  to  the 
average  closing  price  for  the  10-day  trading 
period  preceding  the  announcement  of  the 
partial  liquidating  dividend  and  receipt  of 
tile  Termination  Claim  on  the  Termination 
Date. 

—That  remaining  portion  would  be  allocated 
and  paid  to  the  OWLS. 

— If  the  remaining  portion  of  the  partial 
hquidating  dividend  equals  or  exceeds  the 


present  value  of  the  Termination  Qaim, 
OWLS  would  receive  that  portion  of  the 
liquidating  dividend  equal  in  amount  to 
such  present  value;  the  Termination  Claim 
would  be  adjusted  to  zero  and  any 
additional  amount  of  the  partial  liquidating 
dividend  would  be  allocated  and  paid  to 
the  RISKS.  Any  further  liquidating  or 
partial  liquidating  dividends  would  be 
allocated  between  DIVS  and  RISKS;  the 
OWLS  having  received  in  full  an  adjusted 
Termination  Claim. 

Spin-offs  and  Split-ups.  In  the  case  of 
spin-off  or  split-up  transactions,  each 
DIVS,  OWLS  and  RISKS  holder  would 
become  the  owner  of  two  issues  of 
DIVS.  OWLS  and  RISKS— one  for  each 
company  and  each  having  the  same 
number  of  such  securities  with  the  same 
Termination  Date.  The  Termination 
Claim  would  be  allocated  between  the 
two  issues  of  OWLS  and  the  two  issues 
of  RISKS  based  upon  the  ratio  of  the 
prices  of  the  imderlying  common  shares 
at  the  opening  of  trading  in  the 
imderlying  common  shares  on  the 
effective  date  of  the  spin-off  or  spht-up 
transaction. 

Mergers.  If  the  company  that  issued 
the  common  shares  from  which  the 
DIVS.  OWLS  and  RISKS  were  created 
were  to  be  the  surviving  company,  there 
would  be  no  adjustment  to  the  terms  of 
the  DIVS.  OWLS  and  RISKS  unless,  as 
part  of  such  transaction,  there  was  a 
stock  split,  stock  dividend,  partial 
liquidating  dividend  or  other  corporate 
transaction  that  would  require 
adjustment.  If  the  issuer  were  not  the 
surviving  entity,  each  owner  of  DIVS. 
OWLS  and  RISKS  would  receive  his 
share  of  the  compensation  given  for 
each  common  share  as  if  a  liquidating 
dividend  was  paid  or  an  exchange  offer 
was  made,  as  appropriate. 

Rights  Offerings 

If  the  issuer  of  stock  from  which 
DIVS.  OWLS  and  RISKS  were  created 
were  to  make  a  rights  offering,  the  rights 
would  be  allocated  to  the  OWLS  and  the 
Termination  Claim  would  be  reduced  by 
the  future  value  of  the  rights  calculated 
to  the  Termination  Date.  The  future 
value  would  be  computed  using  as  the 
interest  rate,  the  maximum  potential 
IRR  for  OWLS  and  using  the  average 
closing  sale  price  for  the  first  10  days  of 
trading  in  the  rights. 

Exchange  or  Tender  Offers 

If  there  were  an  exchange  or  tender 
offer  for  the  common  shares  to  which 
DIVS.  OWLS  and  RISKS  relate,  existing 
option  procedures  and  practices  would 
apply. 

These  particularized  procedures  for 
adjusting  the  contract  specifications  of 
any  open  interest  in  any  particular 
DIVS.  OWLS  and  RISKS  series  will  be 


well  documented  in  the  eventual 
disclosure  dociunent  to  be  published  by 
the  issuer,  OCC. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Securities  Exchange  Act  of 
y  1934  which  provides  in  part  that  the 
rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  facilitate 
transaction  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants.or  Others 

The  Exchange  has  neither  solicited  ^ 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  ofEfiiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
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the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offiice  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-95- 
19  and  should  be  submitted  by 
September  18, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-21276  Filed  8-25-95;  8:45  ami 
BiUINQ  COOE  mO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2805] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Webb  County  and  the  contiguous 
counties  of  Dimmit.  Duval,  Jim  Hoag.  La 
Salle,  Maverick.  McMullen  and  Zapata 
in  the  State  of  Texas  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  thunderstorms, 
flooding,  hail  and  tornadoes  which 
occurred  on  June  8  through  Jime  11. 
1995.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  10-20-95  and  for  economic 
injury  until  the  close  of  business  on  5- 
21-96  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter  Blvd., 
Suite  102,  Ft.  Worth,  TX  76155.  or  other 
locally  annoimced  locations. 

The  interest  rates  are: 


For  physical  damage: 

Horrvsowners  with  aedit  avail- 
atile  elsewtiere  

Homeowners  without  credt  avail- 
at>le  elsewhere  

Businesses  with  credH  availatile 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
atite  elsewhere 

Others  (including  norvprofit  orga- 
nizations) with  credit  availat)le 

elsewhere 

For  economic  injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  21. 1995. 
Cassandra  M.  Pulley, 
Acting  Administrator. 
[FR  Doc.  95-21251  Filed  8-25-95;  8:45  am] 
BiLUNG  CODE  802S-01-P 


Percent 


8.000 
4.000 
8.000 

4.000 

7.125 

4.000 


'  The  number  assigned  to  this  disaster 
for  physical  damage  is  280506  and  for 
economic  injury  the  number  is  861500. 


•17  CFR  200.30-3(a)(12)  (1994). 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August  4, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  v\rithin 
21  days  of  date  of  filing. 

Docket  Numl>er:  OST-«5-362. 

Dote /yed;  August  1, 1995. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  r-1— OOlz,  r-6— 64L.  i^ll— 073s. 
r-16— 092kk.  r-2— 002,  r-7— 064y,  r-12— 
075i,  r-17— 092o,  r^3— 015n,  r-8— 071k,  i^ 
13— 075p.  1^18— 210a,  r-4— 044L,  1^-9— 
071n,  r-14— 084kk.  r-19— 311k.  r-5— 054L, 
r-10-073jj,  r-15— 087ff. 

Proposed  Effective  Date:  January  1, 1996. 

Doclcet  Number:  OST-95-375. 

Date  filed:  August  3, 1995. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  COM?  Telex  Mail  Vote  751, 
Currency  Change  from  Cuba,  r-1 — OlOn,  r- 
2— OlOee. 

Proposed  Effective  Date:  October  1, 1995. 

Docket  Number:  OST-95-376. 

Catered:  August  3, 1995. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  International  Air  Transport 
Association,  c/o  David  M.  O'Connor,  1001 
Pennsylvania  Ave.,  NW.  *285,  Washington, 
DC.  20004. 

Application  of  the  International  Afr 
Transport  Association,  pursuant  to 
sections  41308  and  41309  of  Title  49  of 
the  United  States  Code  and  §§  303.03. 
303.05  and  303.30(c)  of  Title  14  of  the 
Code  of  Federal  Regulations,  requests  on 
behalf  of  member  airlines  of  the 
International  Air  Transport  Association 
(lATA)  that  the  Department  approve  and 
confer  antitrust  immunity  on  two 
amendments  to  the  Provisions  for  the 
Conduct  of  lATA  Traffic  (inferences 
(the  Provisions). 
Paulette  V.  Twine. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  95-21309  Filed  8-25-95;  8:45  ami 
SaUNQ  COOE  4«1»-«2-P 


Applications  for  Certificates  of  Put>lic 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Suttpart  Q  During  the  Week  Ended 
August  4. 1995 

The  following  Applications  for 
(Certificates  of  PubUc  CxDnvenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  E)epartment  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  EXDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-366. 

Z)ale^ied:  August  1, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify  Scope: 
August  29, 1995. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  U.S.C.  41102. 
and  subpart  Q  of  the  Regulations  requests  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  foreign  air 
transfwrtation  of  persons,  property,  and  mail 
between  Tampa,  Florida,  and  Toronto. 
Ontario,  Canada. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  95-21310  Filed  8-25-95;  8:45  ami 

BH.LINO  CODE  4«1»-«2-^ 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice, 
Springfieid-Beckiey  Municipal  Airport, 
Springfield,  OH 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice.  

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of 
Springfield,  Ohio,  for  Springfieid- 
Beckiey  Municipal  Airport  imder  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150  are  in  compUance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  August  11. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  C.  King,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Detroit  Airports  District  Office,  DET 


44538 


Federal  Register  /  Vol.  60.  No.  166  /  Monday,  August  28.  1995  /  Notices 


ADO-670.2,  Willow  Run  Airport.  East, 
8820  Beck  Road,  Belleville,  Michigan 
48111,(313)487-7293. 
SUPPLEMEMTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Springfield-Beckley  Municipal 
Airport  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  August  11, 1995. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
non-compatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposiu«  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  city  of 
Springfield,  Ohio,  for  Springfield- 
Beckley  Municipal  Airport.  The  specific 
maps  under  consideration  are  the 
"Existing  (1993)  Noise  Exposure  Map" 
and  "Future  (1998)  Noise  Exposure 
Map."  The  FAA  has  determined  that 
these  maps  for  Springfield-Beckley 
Municipal  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  August  11. 
1995.  The  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
predae  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 


it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fiom 
the  ultimate  land  lise  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  the  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  whidi 
consultation  is  required  imder  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  map 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration. 
Great  Lakes  Region.  Airports 
Division  Office.  2300  East  Devon 
Avenue,  Room  269,  Des  Plaines, 
Illinois  60018 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Run  Airport.  East,  8820 
Beck  Road.  Belleville.  Michigan 
48111 

Mr.  Matthew  J.  Kridler.  Manager.  Qty 
of  Springfield,  Springfield  Qty 
Hall,  76  East  High  Street. 
Springfield.  OH  45502 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  Auaust 
11.1995.  ^ 

Dean  C  Nits. 

Manager,  Detroit  Airports  District  Office, 
Great  Lakes  Region. 

(PR  Doc.  95-21308  FUed  8-25-95;  8:45  am) 

BILUNQ  COOE  4«10-1».M 


ACTION:  Notice  of  intent  to  rule  on 
application. 


Intent  to  Rule  on  Application  to  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (RFC)  at  Houghton  County 
Memorial  Airport,  Hancocic,  IMIchigan 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Houghton  County  Memorial 
Airport,  Hancock,  Michigan,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  27, 1995. 
ADDRESSES:  Comments  on  this 
application  maybe  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Sandra  D. 
LaMothe,  Airport  Manager,  of  the 
Houghton  County  Airport  Committee  at 
the  following  address:  Houghton  County 
Memorial  Airport  Route  1.  Box  94, 
Caliimet,  Michigan  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Houghton 
County  Airport  Committee  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  B.  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7281).  The  application  may  bo  reviewed 
in  pereon  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubic 
conmient  on  the  application  to  use  the 
revenue  bom  a  PFC  at  Houghton  County 
Memorial  Airport.  Hancock,  Michigan, 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  9, 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  fitjm  a  PFC  submitted  by 
Houghton  Coimty  Airport  Conmiittee 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  14, 1995. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  PFC:  $3.00. 
Actual  charge  effective  date:  July  1. 
1993. 
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Estimated  charge  expiration  date:  March 

1, 1996. 
Total  approved  net  PFC  revenue: 

$175,588.00. 
Brief  description  of  proposed  project: 

Construct  Partial  Parallel  Taxiway 

"C". 
Class  or  classes  of  air  carriera  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  ^rson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docmnents  germane  to  the 
application  in  person  at  the  Houghton 
County  Airport  Committee. 

Issued  in  Des  Plaines,  Illinois,  on  August 
18. 1995. 
Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(PR  Doc.  95-21307  Filed  8-25-95;  8:45  am) 
BiLLMG  COOE  4na-13-M 

Federal  Highway  Administration 
[FHWA  Docket  No.  95-14] 

Frameworti  for  Guiding  FHWA  Policy 
Decisions  Affecting  Freight 
Transportation 

AQENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Interim  policy  statement; 
request  for  comments. 

summary:  This  notice  requests 
coitmients  on  a  draft  framework 
intended  to  identify  the  principles 
wlaich  will  guide  FHWA  policy 
decisions  affecting  freight  transportation 
systems.  These  principles  do  not  reflect 
a  priority  in  their  order — they  move 
from  the  most  generic  concepts  through 
to  more  specific  ones,  and  contain  many 
common  elements.  This  framework 
focuses  on  the  highway  element  of  those 
freight  transport  systems  but  recognizes 
the  importance  of  intermodal 
connectivity  for  a  growing  portion  of 
U.S.  freight  transport.  This  interim 
statement  could  serve  as  a  building 
block  for  a  broader  Departmental 
intermodal  freight  policy.  In  addition  to 
a  brief  discussion  of  eadi  of  the 
principles,  several  key  current  issues  are 
discussed  that  illustrate  how  the 
principles  are  reflected  in  questions  of 
Federal  interest. 

DATES:  Comments  should  be  received  by 
October  27, 1995. 

ADDRESSES:  Submit  written,  signed 
statements  to  FHWA  Docket  No.  95-14, 


FHWA.  Room  4232,  HCC-10,  Office  of 
the  Chief  Counsel.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  All 
statements  received  in  Docket  No.  95-14 
will  be  available  for  examination  at  the 
above  address  between  8:30  a.m.  and 
3:30  p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  their 
statements  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Keane.  Office  of  Policy 
Development,  Transportation  Studies 
Division,  at  (202)  366-9242;  or  Mr. 
Charles  Medalen,  Office  of  Chief 
Coimsel,  Motor  Carrier  Law  Division,  at 
(202)  266-1354,  FHWA,  DOT,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 


Background 

Efficient,  effective,  and  safe  highway 
systems  play  a  critical  role  in  the  U.S. 
economy;  nearly  all  the  essentials  of 
modem  life  travel  on  them,  whether  in 
the  delivery  of  intermediate  goods  to 
production  plants  or  shipment  of  goods 
to  final  market.  The  highway  system  is 
an  especially  important  foundation  of 
commerce  as  it  provides  access  to  raw 
materials,  labor,  and  markets. 
Maintaining  and  improving  highways 
and  their  connections  to  intermodal 
freight  facilities,  while  producing  a  safe 
environment  for  the  traveling  public, 
ensures  shippers  and  carriers  the 
freedom  to  adapt  quickly  to  changing 
markets  and  environments  with  some 
measiue  of  confidence  that  the  spatial 
barriers  between  markets  can  be 
overcome.  Therefore,  the  FHWA  has 
developed  a  draft  fiamework  of 
principles  by  which  to  guide  policy 
decisions  having  an  impact  on  &«ight 
transportation  systems.  The  FHWA 
invites  comments  on  this  draft 
framework,  which  is  set  forth  below. 

Draft  Policy 

Part  I— The  Principles 

Highway  and  intermodal  freight 
transport  policy  can  be  fashioned  to 
improve  the  Nation's  long-term 
economic  prospects  and  vitality.  As  in 
all  policy  decisions  considering  the 
interests  of  the  public  at  large,  a  balance 
must  be  struck  among  many  worthy 
goals.  In  defining  the  public  interest. 
Federal  highway  programs  and  freight- 
related  policies  should  advance  the 
following  principles: 


1.  Reflect  the  Importance  of  Freight 
Transportation  to  National  and 
Regional  Economies 

Transportation  policy  writh  regard  to 
investment  and  regulatory  decisions 
must  take  into  consideration  the 
impacts  that  such  policies  may  have  on 
the  movement  of  both  people  and 
goods. 

The  relationship  between 
transportation  and  economic 
development  is  obvious.  Highways  and 
other  modes  of  transportation  enable 
individuals  to  commute  to  their 
workplaces;  transportation  is  also  a 
critical  part  of  the  production  process. 
While  the  magnitude  of  the  relationship 
has  been  debated,  it  is  well  known  that 
the  quality  of  the  transportation  system 
is  closely  tied  to  the  industrial  and 
employment  base  of  regions.  Good, 
dependable  transportation  is  an 
important  factor  in  any  region's  current 
economic  well-being  as  well  as  its 
growth  potential  The  U.S.  economy  as 
a  whole  is  highly  integrated  and  is 
becoming  more  closely  tied  to  the  global 
economy.  To  retain  and  expand  its 
economic  vitality  and  competitive 
position,  the  Nation  must  ensure  that  its 
producers  and  carriers  have  quality 
access  at  the  lowest  reasonable  cost,  and 
in  turn,  that  its  markets  are  accessible. 

A  basic  characteristic  of  highway 
networks  is  that  automobiles,  trucks, 
and  buses  share  the  conunon  highway. 
The  combination  of  large  freight 
vehicles  writh  a  smaller,  lighter 
passenger  car  fleet  causes  special  safety 
risks.  Large  vehicles  impose  unique 
demands  on  their  drivers  and  those 
sharing  the  road  with  them.  Their  size 
and  handling  characteristics  must  be 
taken  into  consideration  in  the  design  of 
roadways.  Increasingly,  the 
environment  in  which  the  vehicle  is 
operated  is  congested  and  physically 
deteriorated.  Infrastructure  planners, 
providers,  and  operators  should  adopt  a 
customer  orientation  for  height 
movement,  recognizing  that  freight  and 
passenger  transportation  are  distinctly 
different  markets  with  fundamentally 
different  requirements. 

2.  Adopt  a  Long-Term  Perspective  for 
Freight  Decisions 

Since  investments  in  highway 
infrastructure  have  such  long  usable 
lives,  decisions  should  be  as  future- 
oriented  as  possible,  taking  into  account 
the  current  and  future  demands  of  the 
freight  market. 

Transportation  agencies  should 
maintain,  operate,  and  improve  highway 
systems  commensurate  with  current  and 
projected  demand.  One  element  of  that 
investment  is  the  development  of  an 
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understanding  (qualitatively  and 
quantitatively)  of  the  demand  for  goods 
movement  and  its  incorporation  into 
planning  and  forecasting.  Lack  of 
effective  transportation  can  lead  to  the 
demise  of  business  and  jobs  or  be  an 
impediment  to  growth  in  any  area  of  the 
State.  Agencies  should  recognize  that 
freight  demand  is  dynamic:  the  mix  of 
supply  and  demand  changes  over  time. 

Although  State  Departments  of 
Transportation  and  Metropohtan 
Planning  Organizations  (MPO)  have 
relatively  sophisticated  passenger 
transportation  planning  procedures, 
most  agencies  have  Uttle  experience  in 
developing  forecasts  of  freight 
transportation  movements  for  statewide 
freight  transportation  plans.  The 
transportation  needs  of  basic  industries 
are  important  criteria  in  setting  program 
priorities.  Economic  considerations 
should  be  combined  with  other 
measures  of  transportation  need  to 
develop  plans  for  transportation  systems 
and  networks.  Life-cycle  cost  principles 
should  be  reflected  at  the  program, 
management  system,  and  project  level. 

Increasingly  all  modes  of  fitBight 
transportation  are  using  computerized 
technologies  to  track  cargo  and  improve 
the  efficiency  of  pickup,  delivery,  and 
terminal  operations.  Work  underway  in 
the  commercial  vehicle  operations 
element  of  the  Intelligent  Transportation 
System  (ITS)  program  holds  great 
promise  for  augmenting  private  sector 
programs  by  improving  the  efficiency 
and  safety  of  motor  carrier  operations, 
including  intermodal  operations.  These 
kinds  of  forward-looking  considerations 
should  be  incorporated  into  a  futiu«- 
oriented  vision  of  freight  demand. 

3.  Ensure  that  Priority  Consideration  for 
Safety  is  Affirmed 

The  DOT'S  strat^c  plans  have  clearly 
enimdated  the  importance  of  safety.  We 
are  gmded  by  a  vision  statement  which 
leads  with  "the  Nation's  need  for  the 
safe.  .  .  movement  of  people  and  goods 
..."  and  a  mission  statement  which 
follows  with  a  pledge  to  "lijmprove  all 
aspects  of  surface  transportation  safety." 
The  plan's  safety  goal  is  to  "[ijmprove 
siuface  transportation  safety  through  a 
coordinated  effort  to  reduce  fatalities, 
injuries,  property  damage,  and 
hazardous  material  incidents." 

The  rationale  for  Federal  involvement 
in  transportation  safety  has  been  that 
the  marketplace  alone  will  not  produce 
an  acceptable  level  of  transportation 
safety  and,  therefore,  it  should  be 
provided  by  the  public  sector. 
Government  policies  are  established  to 
ensure  that  the  truck  and  bus  industries 
operate  safely.  The  ultimate  goal  of 
these  pohcies  has  been  to  prevent 


accidents  and  minimize  the  loss 
associated  with  accidents.  Whenever  the 
government  issues  regulations  or 
allocates  resources  that  affect  motor 
carrier  safety,  it  balances  the  public's 
desire  for  efficiency  and  mobility  in 
transport  services  with  the  desire  for 
improved  safety. 

While  many  truck  safety  policies  are 
initiated  at  the  Federal  level, 
responsibility  for  truck  safety 
investment  and  oversight  is  shared 
among  all  levels  of  government  and  the 
industry.  The  recognition  of  this  shared 
responsibility  has  led  to  major 
improvements  in  truck  safety  over  the 
last  several  years. 

Improving  truck  safety  will  require 
increased  attention  to:  operator 
proficiency;  improvements  in  vehicle 
design  and  performance;  improved  data 
collection  and  more  comprehensive 
information  to  target  resources  at  high 
risk  carriers;  better  analysis  and  more 
focused  research  on  vehicle  and  driver 
performance,  coupled  with  greater  use 
of  technical  innovations;  a  strongn-  link 
between  Federal,  State,  local,  and 
private  industry  safety  initiatives;  and 
designing  road  systems  to  accommodate 
large  vehicles. 

Technology,  innovation,  and  research 
hold  great  potential  to  improve  the 
productivity  and  safety  of  freigl\t 
transportation.  Various  technologies 
being  developed  under  the  ITS  program 
should  substantially  improve  motor 
carrier  safety  and  productivity.  On- 
board safety  sensors  to  automatically 
measiuB  the  safe  condition  of  the 
vehicle  can  be  a  reality  in  the  near 
future.  Existing  vehicle  technologies 
such  as  antilock  braking  systems,  B- 
trains  and  double  drawbar  dolHes  also 
are  available  to  improve  the  safety  of 
miilti-trailer  combinations. 


Since  governmental  agencies  are 
allocating  scarce  pubUc  resources, 
investment  options  should  be  evaluated 
against  the  opportunity  cost  in  the 
private  market.  Threshold  criteria 
should  require  benefits  to  exceed  the 
cost.  The  benefits  and  costs  which 
accrue  directly  to  freight  carriers  and 
indirectly  to  their  customers  should  be 
explicitly  included  in  evaluations  of 
system  improvements  and/or 
regulations.  The  assessment  of 
infiestructuTB  investment  and  regulatory 
controls  should  include  measurement  of 
the  full  range  of  impacts,  appropriately 
discounted  over  their  entire  Ufe  cycle. 
For  example,  this  means  that  the 
impacts  of  delay  and  vehicle  operating 
costs,  rehabilitation  and  maintenance 
activities  in  work  zones  should  be  taken 
into  consideration.  Another  example 
relates  to  incorporating  economic 
benefits  derived  from  system 
efficiencies  which  accrue  to 
commimities  and  shippers,  often 
referred  to  as  economic  development 
benefits. 


4.  Promote  Equity  and  Cost- 
Effectiveness 

Decisions  regarding  allocating 
resources  and  imposing  regulatory 
controls  should  be  equitable  and  cost- 
effective.  They  should  recognize  the 
costs  imposed  across  industry  sectors, 
across  transport  modes,  across  regions, 
and  across  classes  of  consumers.  To  the 
maximum  extent  possible,  each  mode 
and  class  of  user  should  pay  the  costs 
of  pubhc  facilities  and  services 
provided  for  their  operations. 

Direct  or  indirect  subsidies  may  affect 
competition  among  the  freight  modes. 
Such  subsidies  result  when  user  fees 
and  other  policies  result  in  the  various 
modes  not  paying  the  full  costs  of  their 
operations.  To  the  extent  compatible 
with  other  goals,  government  subsidies 
that  affect  competition  among  the 
modes  should  be  minimized. 


5.  Encourage  an  Integrated,  Intermodal 
Systems  Approach 

The  difficulties  that  result  bom 
diff'erent  modes  and  carriers  working 
together  should  not  be  aggravated  by 
unnecessary  governmental  barriers  or 
inadequate  coimections  due  to  poor 
system  design. 

The  productivity  of  trucking  firms 
and  their  customers  depend  on 
highways  and  their  connections  with 
truck  terminals,  ports,  railroads,  and 
airports.  Moving  freight  by  a 
combination  of  two  or  more  modes  in  an 
integrated  manner  is  an  option  that 
allows  the  superior  attributes  of  each 
mode  to  be  utilized.  This  does  not  mean 
that  multi-modal  movements  are 
inherently  better  than  single-mode 
movements.  It  does  mean  that,  given  the 
latitude  to  choose  the  best  mode(s)  for 
the  move,  carriers  will  be  able  to 
provide  the  most  efficient  transport  with 
the  potential  for  the  lowest  cost. 
Developments  in  U.S.  manufactiuing 
practice  contribute  to  the  growing  trend 
toward  intermodal  shipments.  It  is 
critical  that  State  and  MPO  plans, 
programs,  and  management  systems 
address  intermodal  access  and 
connections. 

The  National  Highway  System  (NHS) 
will  facilitate  U.S.  international  trade 
and  growing  domestic  productivity 
through  improved  efficiencies  in  the 
movement  of  goods  produced  for  and  by 
U.S.  businesses.  Improving  the  quality 
of  connections  among  transportation 
modes,  aiming  toward  smooth  and 
seamless  interchange,  along  with 
improving  the  highway  links 
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themselves,  are  two  examples  of  the 
benefits  that  v\dll  accrue  from 
designation  of  the  NHS. 

6.  Be  Sensitive  to  Externalities  Caused 
by  Transportation  of  Goods 

Take  appropriate  action  to  reduce  or 
mitigate  externalities. 

K4any  costs  of  highway  freight 
transportation  are  not  accounted  for  in 
the  marketplace  and  thus  are  not 
recognized  directly  by  motor  carrier 
operators.  These  costs  include 
environmental  impacts  (such  as  exhaust 
emissions,  noise,  and  community 
impacts)  and  safety.  Some  of  these 
external  costs  can  be  mitigated  by 
regulatory  actions  (e.g.,  requiring 
cleaner  or  quieter  vehicles),  or 
programmatic  means  (e.g.,  improved 
traffic  safety  inspection  programs). 
Market  pricing  approaches  such  as 
emissions  or  congestion  pricing  have 
also  been  proposed. 

It  is  important  to  estimate  the 
incidence  and  magnitude  of  external 
costs  associated  with  highway  fieight 
transportation  before  regulatory  or 
pricing  solutions  are  implemented.  It 
also  is  important  to  estimate  the  impacts 
of  such  solutions  on  motor  carriers, 
including  impacts  on  their  competitive 
position  versus  other  modes.  A  further 
consideration  is  the  extent  to  which 
external  costs  are  associated  with 
operations  of  those  competing  modes. 

The  importance  of  these  estimates  is 
reflected  in  Intermodal  Siu-face 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  planning  reforms,  which 
require  consideration  of  factors  such  as 
social,  economic,  energy, 
enviromnental,  and  land  use/ 
development  effects  of  transportation 
decisions.  Quantification  should  be 
encouraged  as  a  means  to  bring  these 
issues  into  the  policy  equation,  with  a 
common  measure  of  value.  The 
estimates  and  their  use  should  reflect 
the  limitations  of  such  analysis. 
Methodologies  and  techniques  for 
captiuing  these  impacts  should  be 
pursued  vigorously. 

7.  Provide  an  Environment  That  Will 
Entile  the  Transportation  Industry  To 
Be  Strong  and  Internationally 
Competitive 

Recognize  that  a  strong  and 
internationally  competitive 
transportation  industry  requires  a  sound 
and  effiective  regulatory  framework  that 
reserves  economic  regulation  only  for 
the  most  obvious  instances  of 
transportation  market  failure.  Within 
that  framework,  market-based 
approaches  to  regulation  can  provide 
carriers  with  the  flexibility  needed  to 
comply  with  regulations  while 


maintaining  an  incentive  to  offer  cost- 
effective,  competitive  service.  In  this 
spirit,  the  U.S.  Department  of 
Transportation  has  stated  in  its  report  to 
Congress  on  the  functions  of  the 
Interstate  Commerce  Commission  that  a 
new  regulatory  approach  has  emerged  in 
recent  years,  one  which  is  "recognizing 
competition  as  the  best  regulator  of 
transportation*  *  *."  The  Department 
therefore,  has  recommended  removing 
various  archaic  Federal  laws  which  are 
no  longer  applicable  because  of 
structiiral  changes  in  the  market  for 
freight  transportation. 

Mso,  the  Department  encourages 
innovation  through  public-private 
financing  partnerships  to  achieve 
greater  efficiencies  in  both  the  private 
and  public  sectors.  Cost-sharing  and 
public-private  partnership  concepts 
provide^ew  opportunities  for  the  States 
to  increase  investment  in  needed 
transportation  facilities  and  to  work 
with  the  private  sector  to  promote 
innovative  solutions  to  transportation 
problems.  The  North  American  Free 
Trade  Agreement  (NAFTA)  provides  an 
example  where  the  public  and  private 
sectors  can  work  together  to  eliminate 
imnecessary  cross-border  barriers  to 
trade. 

Part  n — Contemporary  Issues 

The  above  principles  represent  those 
values  that  we  feel  should  be  reflected 
in  a  freight  policy.  The  remainder  of  this 
document  (Uscusses  a  series  of  topical 
issues  in  a  manner  which  illustrates 
how  many  of  the  functional  areas  which 
the  Department  must  address  should  be 
approached  in  the  context  of  a 
comprehensive  freight  policy.  They 
reflect  a  perspective  that  embraces 
highway  system  stewardship  from  both 
a  facilities  management  and  motor 
carrier  operational  perspective.  The 
above  principles  are  a  starting  point  for 
the  questions  of  governmental  interest, 
generally,  and  the  Federal  interest,  in 
particular. 

1.  Infrastructure— System  Design  and 
Investment 

One  of  the  strengths  of  the  highway 
motor  carrier  transport  mode  is  its 
inherent  flexibiUty  advantage  and  thus 
high  service  quality.  New  economic 
processes  and  arrangements  place  high 
value  in  the  characteristics  of  reliability 
and  security  in  addition  to  speed.  The 
environment  in  which  large  vehicles 
operate  is  key  to  improving  truck  safety. 
Road  design  significantly  affects  truck 
accident  rates.  For  example,  the  rate  of 
fatal  combination  truck  accidents  on 
non-Interstate  roads  is  significantly 
higher  than  the  rate  on  Interstate  roads. 
The  interface  between  roadway 


geometry  and  truck  safety  requires 
scrutiny  when  road  design  alternatives 
are  considered  or  highway 
improvements  are  made. 

A  revolution  in  freight  transportation 
is  occurring  as  our  domestic  highway 
programs  face  a  major  crossroads.  The 
completion  of  the  Interstate  System  and 
designation  of  the  NHS  signal  a  new 
stage  in  our  highway  network.  Due  to 
demographic  and  economic  changes 
throughout  the  United  States,  the 
Interstate  System  alone  cannot 
adequately  serve  the  needs  of  modem 
goods  movement.  The  NHS  is  intended 
to  concentrate  Federal  resources  on 
those  elements  of  the  principal  arterial 
system  which  are  crucial  to  interstate 
and  international  commerce. 

Much  of  the  Nation's  industrial 
capacity  has  moved  from  its 
northeastern  urban  origins  to  nu'al  areas 
of  the  country.  International 
manufacturing  arrangements  are 
growing  in  importance.  With 
implementation  of  the  NAFTA,  the  need 
for  fast,  reliable  transportation 
connecting  Mexico,  the  United  States, 
and  Canada  will  become  even  more 
vital.  The  NHS  will  be  focused  on  and 
provide  for  the  current  and  future 
national  highway  transportation  needs 
such  as  those  resulting  from  changing 
trade  and  traffic  flows. 

Improving  the  capacity,  safety,  and 
structural  life  of  the  NHS  will  facilitate 
U.S.  international  trade  and  growing 
domestic  productivity  through 
improved  efficiencies  in  the  movement 
of  goods  produced  for  and  by  U.S. 
businesses.  With  Federal  input.  State 
transportation  plans  and  specific 
projects  must  ensure  that  the  objectives 
of  States  and  localities  contribute  to  the 
NHS's  goal  of  improved  economic 
competitiveness  through  improved 
mobility. 

Although  the  NHS  will  enhance  the 
economic  competitiveness  of  U.S. 
businesses  by  improving  highway 
transportation,  these  gains  will  not  be 
maximized  unless  the  quality  of 
connections  among  transportation 
modes  is  improved.  The  National 
Transportation  System  plaiming 
framework  will  help  in  the  development 
of  a  smooth  and  seamless  interchange 
among  the  transportation  modes  by 
highlighting  for  plaimers  the  important 
intermodal  connections  nationwide  and 
identifying  any  impediments  to  the 
efficient  movement  of  goods  through 
these  connections.  This,  in  tiun.  will 
enhance  the  efficiency  of  fieight  carriers 
and  the  general  economic  performance 
nationally  as  transport  costs  decrease. 
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3.  intannodal  Freight  Planning 

An  important  step  in  freight  planning 
is  to  see  the  system  as  a  whole — to 
imderstand  freight  movements  as  a 
system  of  supply  chains  and 
distribution  networks.  Since  an 
important  Departmental  goal  is  to 
contribute  to  the  Nation's  economic 
performance,  this  implies  the  desire  to 
select  the  most  important  movements  to 
address,  not  just  the  best  way  to  address 
them.  This  requires  the  identification  of 
the  needs  of  shippers  with  respect  to 
infi«structure  and/or  freight  operations. 
As  our  concerns  have  matured  to  the 
perspective  of  total  system  management, 
six  specific  management  systems 
(pavement,  bridges,  safety,  traffic 
congestion,  public  transportation,  and 
intermodal  transportation  facilities)  and 
the  traffic  monitoring  system  have  been 
identified  that  will  provide  information 
concerning  both  the  condition  and  the 
performance  of  the  existing  and  future 
transportation  system. 

Altnough  no  "freight  management 
system"  is  specifically  identified  in  the 
aforementioned  list,  freight 
transportation  should  be  an  important 
consideration  within  each  of  the 
management  systems.  The  freight 
customer  can  be  said  to  affect,  and  be 
affected  by.  all  these  systems.  Freight 
consumers'  perspectives  can  take  on 
several  dimensions,  corresponding  to 
the  service  provider/carrier,  the  shipper, 
and  the  ultimate  consumer  of  the 
commodities  (the  value  of  which 
contains  a  transport  component).  Goods 
movement  deserves  significant 
treatment  begtmiing  with  the 
inventories/descriptions  of  usage  and 
systems.  This  should  be  followed  up  by 
evaluations  of  those  systems  as  input  to 
public  decisionmaking  to  identify 
strategic  freight  investments. 

Thus,  determining  transportation 
infrastructure  needs  for  freight  is  as 
much  a  demand-side  assessment  as  it  is 
a  supply-side  one.  An  important 
element  of  system  strategy  is  to 
determine  the  facility  or  operational 
change  needed  to  fit  the  job.  Designing 
a  quality  and  cost-effective  facility— that 
is,  the  supply  side— comes  after 
determining  which  services  are  the  most 
needed. 

3.  Safety  Analysis  and  Research 

Truck  accidents  are  frequently  caused 
by  errors  of  either  truck  drivers  or 
drivers  of  other  vehicles  involved  in 
collisions  with  trucks,  rather  than 
failures  of  vehicle  components. 
Nevertheless,  vehicle  design  and 
performance  affects  truck  drivers'  ability 
to  respond  to,  or  recover  from,  those 
errors.  Additionally,  safe  highway 
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design  and  special  safety  features 
reduce  the  potential  for  accidents  and 
the  severity  of  accidents  that  occur. 
Therefore,  a  balanced  program  focused 
on  optimizing  driver,  vehicle,  and 
highway  performance  is  warranted. 
Attention  will  be  given  to  issues  of 
human  behavior,  operator  proficiency, 
emergency  response,  and  training  to 
reduce  the  influence  that  deficiencies  in 
any  factor  may  have  on  accidents. 
Additionally,  efforts  will  be  made  to 
optimize  vehicle  collision  avoidance 
and  crashworthiness  performance. 

Understanding  the  factors  that 
influence  truck  accident  rates  will  lead 
to  better,  more  informed  freight  policy 
decisions.  Assessing  the  value  of  safety 
investments  so  that  informed  public 
decisions  can  be  made  requires  that 
truck  travel  data,  accident  information, 
and  the  investment  levels  themselves  be 
more  comprehensive  and  accurate. 
Since  a  variety  of  factors  affect  the  safe 
operation  of  trucks,  a  more 
comprehensive  approach  to  data 
collection  is  needed.  Factors  such  as  the 
growth  in  truck  travel,  industry 
structure,  traffic  densities,  and 
passenger  and  fi^ight  vehicle 
dimensions  and  weights  are  changing. 
Improved  data  is  needed  to  better 
monitor  both  safety  program 
pwformance  and  carrier  performance. 

More  analysis  and  research  on  motor 
carrier  safety  is  needed  to  identify 
changes  in  safety  levels  and  the  fectors 
producing  these  changes,  evaluate 

poUcies  that  may  affect  these  factors, 
and  target  safety  investments 
accordingly.  The  analysis  must  be 
coupled  with  research  to  answer 
questions  on  vehicle,  roadway,  and 
driver  performance  and  develop  new 
technologies  that  will  improve  motor 
carrier  program  effectiveness  and 
efficiency. 

4.  Finance  and  Taxation 

Publicly  provided  facilities  and 
services  for  highway/motor  carrier 
freight  transportation  are  financed  in 
whole  or  in  part  by  user  fees.  The  extent 
to  which  user  fees  assessed  on  each 
mode  cover  public  costs  varies  widely. 
Several  criteria  are  important  in 
evaluating  the  level  and  structure  of 
user  fees,  including: 

1.  To  the  maximum  extent  possible, 
user  fees  should  cover  appropriate  costs 
of  public  infrastructure  improvements 
and  other  public  programs; 

2.  Users  should  contribute  a 
proportionate  share  of  their  costs  of 
facilities  and  services;  and 

3.  Federal  subsidies  to  one  mode 
should  not  unfairly  affect  competition 
with  other  modes. 


Federally-sponsored  studies  of  freight 
user  fees  have  been  conducted  for 
highways,  airports,  railroads,  and 
waterways.  These  studies  vary 
significantly  in  detail;  comprehensive 
cost  allocation  studies  have  been 
conducted  for  highways  and  airways 
while  more  general  studies  have  been 
conducted  for  the  other  modes.  The  last 
major  Federal  Highway  Cost  Allocation 
Study  in  1982  showed  that  heavy  trucks 
paid  substantially  less  in  Federal  user 
fees  than  their  estimated  Federal 
highway  cost  responsibility.  User  fee 
adjustments  ware  made  in  1982  and 
1984  to  partially  address  study  findings. 
However,  recent  increases  in  the  fuel  tax 
have  likely  changed  the  equity  of  the 
overall  user  fee  structure.  Also,  the 
ISTEA  changed  the  Federal  program 
structure,  system  responsibility,  and 
flexibility  in  the  use  of  funds,  which 
would  likely  change  cost  responsibility 
among  users.  A  new  Federal  cost 
allocation  study  is  underway  to  evaluate 
implications  of  these  and  other 
prospective  changes  in  highway  or 
intermodal  programs. 

5.  Truck  Size  and  Weight  (TSS-W)  Policy 

The  question  of  appropriate  size  and 
weight  limits  for  trucks  has  always  been 
a  difficult  one.  It  conjures  up  images  of 
"grandfather  rights"  from  the  Interstate 
era,  conflicting  views  of  proper  State- 
Federal  relationships,  rival  economic 
interests,  and  xmcertainty  as  to  the 
operational  safety  of  various  types  of 
trucks. 

The  TS&W  issues  are  extremely 
complex;  they  relate  not  only  to 
questions  of  highway  safety  and 
stewardship  but  to  local.  State,  and 
national  economic  performance.  At  a 
time  when  transportation  is  becoming  a 
larger  part  of  the  goods  production  as 
well  as  distribution  systems,  the  effects 
of  additional  regulation  on  productivity 
take  on  renewed  significance. 

The  macroeconomic  impacts  of 
change  to  these  regulations  are  initially 
private  ones:  equipment  costs;  fuel 
consumption;  and  personnel 
expenditures.  The  direct  costs  imposed, 
if  not  counterbalanced,  are  public  ones: 
pavement  and  bridge  deterioration;  and 
safety  consequences.  However,  changing 
trucking  productivity  quickly  transfates 
to  changes  in  costs  and  efficiency  for 
shippers,  the  economy  as  a  whole  and, 
thus,  the  consuming  public. 

Extended  fact-finding  and  debate  are 
necessary  to  do  justice  to  TSAW  issues. 
Good  TS&W  policy  helps  ensure  safe 
and  efficient  freight  movement  on  our 
Nation's  highway  and  intermodal 
systems.  Beyond  the  general  freight 
principles  which  began  this  document. 
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changes  at  this  juncture  should  also,  to 
the  extent  possible,  address: 

1.  Highway  and  vehicle  safety  through 
a  performance  based  regulatory 
approach; 

2.  Efficient  interstate  and 
international  commerce  through 
advanced  highway  and  vehicle 
technologies; 

3.  Streamlined,  uniform,  and 
enforceable  administrative  procedures 
and  requirements  for  permitting  and 
taxation  purposes; 

4.  Compatible  vehicle  and 
infrastructure  design;  and 

5.  Equitable  recovery  of  public  costs. 
The  TS&W  policies  directly  influence 

truck  designs  and  configurations. 
Choices  made  in  this  regard  by  motor 
carriers  and  truck  designers,  in  response 
to  size  and  weight  constraints,  affect  not 
only  the  amount  of  weight  carried  by  a 
truck  and  the  effect  that  weight  has  on 
highway  infrastructure,  but  also  the 
braking  and  handling  and  stability 
properties  of  the  vehicle.  Vehicle  size 
and  weight  policies  should  be 
structured  to  encourage  and  ensure 
vehicle  designs  and  configurations  that 
are  optimized  relative  to  all  these 
concerns. 

The  TS&W  policy  and  highway  user 
fee  issues  are  virtually  inseparable. 
Pavement  and  bridge  costs  attributable 
to  heavy  vehicles  will  rise  (or  fall)  as  the 
result  of  size  and  weight  policy  changes. 
Significant  changes  in  size  and  weight 
limits  should  not  be  considered  witfiout 
evaluating  appropriate  motor  carrier 
user  fees.  Fines  and  other  penalties  have 
proven  to  be  ineffective  deterrents  to 
overweight  operations  because  they  are 
too  low  to  offset  potential  profits  from 
operating  overweight.  This  is  borne  out 
by  Federal  estimates  that  show  10  to  20 
percent  of  all  combinations  operate 
illegially  overweight.  State  permit  fees 
for  overweight  operations  generally  are 
too  low  to  cover  added  pavement  and 
bridge  costs  associated  with  the 
overweight  operations.  Stetes  that  issue 
overweight  and  oversize  permits  should 
consider  setting  permit  fees  at  levels 
that  reflect  added  highway  costs  of 
overweight  operations  to  improve  the 
effectiveness  of  their  TS&W 
enforcement  efforts. 

In  an  effort  to  better  imderstand  the 
effects  of  TS&W  policy  changes  on  these 
many  factors,  the  Department  has 
undertaken  a  comprehensive  TS&W 
study  to  examine  the  relationship 
between  TS&W  policy  and  safety, 
pavement  and  bridge  condition,  shipper 
logistics,  truck  operating  costs, 
intermodal  oj)eration,  and  energy  and 
environmental  concerns,  to  evaluate  the 
appropriate  scope  and  extent  of  Federal 
involvement.  The  FHWA  published  a 


notice  in  the  Federal  Register  on 
February  2. 1995,  announcing  the  study 
and  soliciting  comments  (80  FR  6587). 

Regarding  international  commerce, 
wide  disparity  between  the  standards 
across  the  United  Stetes,  Mexico,  and 
Canada  (as  well  as  those  across  our 
States)  often  inhibit  the  efficient  flow  of 
continental  trade.  In  a  NAFTA  context, 
the  Department  is  committed  to  finding 
a  means,  in  consultation  with  Congress, 
to  make  TS&W  and  safety  standards 
compatible.  Further,  significant  growth 
in  international  container  traffic, 
combined  with  varying  international 
TS&W  standards,  has  created 
enforcement  and  economic  efficiency 
concerns. 

6.  Highway  Freight  Transportation  and 
Air  Quality 

With  the  passage  of  the  Clean  Air  Act 
Amendments  of  1990  and  the 
subsequent  Federal  Implementetion 
Plan  (FIP)  for  California  in  1994, 
concerns  have  been  raised  as  to  the 
effects  that  air  quality  regulations  may 
have  on  freight  transportation  in  the 
near  futm«,  especially  in  California. 
While  air  quality  improvement  is  an 
important  public  policy  objective,  it  is 
important  to  remember  that  there  are 
typically  multiple  objectives  and 
implications  in  all  major  public  policy 
decisions,  and  these  must  be  balanced. 
For  instance,  the  original  FIP  issued  on 
May  5, 1994,  contained  several 
proposals  which  it  was  thought  might 
significantly  impact  the  frei^t 
industries,  and  hence  regional  and 
national  economic  performance.  Since 
that  time,  the  FIP  has  been  revised, 
based  on  public  comment,  to  more 
effectively  balance  the  national 
objectives  of  improving  air  quality  and 
maintaining  economic  competitiveness. 
The  currently  proposed  standard  of  2.0 
g/bhp-hr  (grams  per  brake-horsepower- 
hour)  for  nitrogen  oxide  emissions  and 
the  implementation  time  frame  is 
considered  more  feasible  by  industry. 

Freight  concerns  are  likely  to  play  a 
more  prominent  role  in  other  State 
Implementetion  Plans  now  being 
considered.  Recognizing  these  concerns, 
the  Environment^  Protection  Agency 
recently  set  up  a  government  and 
industry  task  force  to  look  at  various 
freight  and  air  quality  issues.    - 

Authority:  23  U.S.C  315;  49  U.S.C.  301. 
302.  305;  Pub.  L.  102-548, 106  Stat.  3646. 

Issued  on:  August  21. 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  95-21305  Filed  8-25-95;  8:45  am] 
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Federal  Railroad  Administration 

Fiscal  Year  1995  Railroad  User  Fee 
Calculations 

agency:  Federal  Railroad 
Administration;  Department  of 
Transportation. 

action:  Notice. 

SUMMARY:  The  Federal  Railroad 
Administration  is  today  publishing  ite 
fiscal  year  1995  assessment  rates 
supporting  the  collection  of  railroad 
user  fees. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully,  Railroad  User  Fee 
Officer,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC.  20590;  telephone 
(202) 366-6569. 

SUPPLEMENTARY  INFORMATION:  In  its 
regulations  implementing  the  Railroad 
User  Fee  provisions  of  section  20115  of 
Title  49,  United  States  Code  (formerly 
section  216  of  the  Federal  Railroad 
Safety  Act  of  1970  (see  49  CFR 
245.301(a)).  the  Federal  Raifroad 
Administration  (FRA)  Indicated  that  it 
would  publish  a  notice  each  year  in  the 
Federal  Register  identifying  FRA's 
calculations  of  the  total  railroad  user  fee 
to  be  collected  for  the  fiscal  year,  the 
assessment  rate  per  train  mile,  the 
assessment  rate  per  employee  hour,  and 
the  assessment  rate  per  load  mile  (as 
adjusted  by  the  slid^g  scale). 

For  fiscal  year  1995,  user  fee 
assessments  totaling  $40,584,892  are 
based  on  658.208.164  total  industry 
train  miles;  150,820  total  industry  road 
miles;  and  518.612.773  total  industry 
employee  hours. 

The  base  assessment  rate  per  road 
mile  is  $93.99,  with  applicable 
adjustments  for  the  sliding  scale  as 
follows: 


Train  mile/road  mile 
ratio 

SF' 

RM 
rate* 

1201  and  above ».... 

1001  to  1200 

1.00 
0.75 
0.50 
0.25 
0.00 

$113.39 
70.49 

751  to  1  000  ...... . 

46.99 

501  to  750 

Up  to  500 

23.50 
0.00 

1 SF  refers  to  scaling  factor. 

2RM  Rate  refers  to  Road  Mile  Rate. 

The  assessment  rate  per  train  mile  is 
$.033842.  The  assessment  rate  per 
employee  hour  is  $.007809. 

Issued  in  Washington,  DC  on  August  22. 
1995. 

Donald  M.  ItzkofF. 

Deputy  Federal  Railroad  Administrator. 
[FR  Doc  95-21306  Filed  ft-25-95;  8:45  am) 
BILUNQ  CODE  491(M)6-P 
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PMWon  for  a  Waiver  of  Cofflplianca 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Raihtud  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regxilations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
■   relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 

Tments  in  favor  of  relief, 
terested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  pnx^edings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  HS-92-1)  and  must 
be  submitted  in  triplicate  to  the  Docket 
Qerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington.  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  Moll  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
The  waiver  petition  is  as  follows: 

Algers.  Winslowand  Western  Railway 
Company  (A  WW)  FRA  Waiver  Petition 
Docket  No.  HS-95-10 

The  AWW  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  AWW  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
imusual  operating  conditions  are 
encountered. 

The  AWW  provides  freight  service 
over  16  miles  of  trackage  within  Pike 
County,  Indiana.  The  petitioner 
indicates  that  granting  the  exemption  is 
in  the  public  interest  and  will  not 
adversely  affect  safety.  Additionally,  the 
petitioner  asserts  it  employs  not  more 
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than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Issued  in  Washington.  DC.  on  Ausust  22. 
1995. 

Phil  Olekszyk. 

Depu  ty  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
(FR  Doc.  95-21249  Filed  8-25-95;  8:45  amj 

MLUNO  CODE  4*1  M»-M 


Notice  of  Application  for  Approval  of 
Discontinuance  or  IModification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26.  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Pari  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3361 

Applicants 

Consolidated  Rail  Corporation,  Mr.  J.  F. 
No&inger,  Chief  Engineer— C&S, 
2001  Market  Street,  P.  O.  Box  41410, 
Philadelphia,  Pennsylvania  19101- 
1410 

CSX  Transportation,  Incorporated,  Mr. 
D.  G.  Orr,  Chief  Engineer— Train 
Control.  500  Water  Street  (S/C 1-350). 
Jacksonville,  Florida  32202. 
Indianapolis  Union  Railway,  Mr.  Larry 
L.  Ratcliffe.  Assistant  General 
Manager  Network  Operations.  Two 
Commerce  Square,  14D,  2001  Market 
Street,  P.  O.  Box  41414.  Philadelphia. 
Pennsylvania  19101-1414. 
Consolidated  Rail  Corporation 
(Conrail).  CSX  Transportation, 
hicorporated  (CSX),  and  Indianapolis 
Union  Railway  (lU)  jointly  seek 
approval  of  the  proposed 
discontinuance  and  removal  of  "CP  KD" 
Interlocking,  milepost  1.1  and  the  traffic 
control  signal  system  between  milepost 
1.1  and  1.8,  on  Conrail's  Zionsville 
Secondary  Track,  Indianapolis  Division, 
near  Indianapolis,  Indiana.  The 
proposed  changes  include  removal  of 
controlled  interlocking  signals  2E,  2W. 
4E.  6N.  and  6S;  removal  of  automatic 
signal  1130E.  installation  of  stop  signs 
at  the  Conrail-IU  crossing  at  grade,  and 
re-designation  of  the  Zionsville 
Secondary  Track  to  an  industrial  track. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 


shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  August  22. 
1995. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Pro-am  Implementation. 
(FR  Doc.  95-21250  Filed  8-25-95;  8:45  am] 
BILUNQ  CODE  4t1ft-eS-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exiiibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jime 
27,  1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Dutch  and  Flemish  Cabinet 
Galleries  and  Adriaen  Brouwer:  Youth 
Making  Faces"  (See  list ')  imported  bom 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  the 
National  Gallery  of  Art,  Washington, 
DC.  fit)m  on  or  about  September  24. 

1995.  through  on  or  about  February  11, 

1996,  is  in  the  national  interest.  Public 
Notice  of  this  determination  is  ordered 
to  be  published  in  the  Federal  Register. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Paul  W.  Manning.  Assistant  General 
Counsel,  at  202/619-5997;  the  address  is  Room  700, 
U.S.  Information  Agency,  301-4th  Street.  SW., 
Washington,  DC  20547. 
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Dated:  August  23, 1996. 
LasJIn, 

Geneml  Counsel. 

IFR  Doc.  95-21289  Filed  8-25-95;  8:45  am) 
BLUNO  CODE  8230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition  Determination;  Notice 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 


27, 1985  (50  FR  27393.  July  2. 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit.  "John  Singleton  Copley  in 
England"  (see  list^)  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultiual  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  of  the  objects  at  Uie  National 


1 A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  Nierenberg  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6084,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  S.W., 
Washington,  DC  20547. 


Gallery  of  Art,  Washington.  DC.  from  on 
or  about  October  11, 1995,  to  on  or 
about  January  7, 1996,  and,  at  the 
Museiun  of  Fine  Arts.  Houston.  TX, 
bom  on  or  about  February  4, 1996.  to  on 
or  about  April  28, 1996,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  22, 1995. 
Lei  Jin, 

Geneml  Counsel. 
[FR  Doc.  95-21216  Filed  8-25-95;  8:45  am] 

BiLLWQ  cooc  tae-ei-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  puWished  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552t)(e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  wet    of  August  28, 1995. 

A  closed  meeting  will  be  held  on 
Thursday,  August  31. 1995,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wall  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Chairman  Levitt,  as  duty  officer,  voted 
to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  31, 1995,  at  10:00  a.m..  will  be: 

Institution  of  injimctive  actions. 
Institution  of  administrative 

proceedings  of  an  enforcement  nature. 
Settlement  of  administrative 

proceedings  of  an  enforcement  nature. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 


Dated:  August  23, 1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-21427  Filed  8-24-95;  3:04  pm) 

BILUNQ  CODE  S010-01-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1478) 

TIME  AND  DATE:  10  a.m.  (EDT),  August 
30, 1995. 

PLACE:  TVA  West  Tower  Auditorium, 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  June  21, 1995, 

Discussion  Item 

1.  Rate  review. 

Action  Items 

New  Business 

C — ^Energy 

Cl.  Supplements  to  Contract  No.  TV- 
92035V  with  CDI  Power  Systems  Group, 
Inc.,  and  Contract  No.  TV-92036V  with 
GLI  Technical  Services  for  drafting 
services  for  Sequoyah  Nuclear  Plant. 

C2.  Supplement  to  Contract  No. 
90NLF-45264B-001  with  Canus 
Corporation  for  services  of  instrument 
mechanics  through  December  31, 1995, 
for  Sequoyah  Nuclear  Plant,  including 
those  expected  to  be  used  during  the 
planned  fall  outage. 

C3.  Extension  of  existing  rail 
transportation  contract  with  CSX 
Transportation,  Inc.,  for  Widows  Creek 
Fossil  Plant. 

E — Real  Property 

El.  Sale  of  noncommercial, 
nonexclusive  permanent  recreation 
easements  affecting  a  total  of  0.25  acre 
of  Tellico  Lake  shoreline  in  Loudoun 
and  Monroe  Counties.  Tennessee  (Tract 
Nos.  XTELR-166E  and  XTELR-168RE). 

E2.  Grant  of  permanent  easement  for 
an  existing  water  line  affecting  2.35 
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acres  of  land  on  Kentucky  Lake  in  the 
Jonathan  Creek  Water  District,  Marshall 
County,  Kentucky  (Tract  No.  XTGIR- 
142U). 

E3.  Sale  of  permanent  easement  to 
Alltel  Tennessee,  Inc..  affecting  0.06 
acre  of  land  in  Anderson  County. 
Tennessee,  on  Melton  Hill  Lake  for  the 
installation  and  maintenance  of  a  buried 
telephone  cable  and  associated 
equipment  (Tract  No.  XMHR-56U). 

Information  Items 

1.  Grant  of  permanent  recreational 
easement  to  the  City  of  Knoxville 
affecting  9.2  acres  of  land  on  Fort 
Loudoun  Lake  (Tract  No.  XTFL-122RE) 
to  be  used  by  the  city  as  part  of  its 
downtown  waterfront  development. 

2.  Interchange  agreement  with  LG&E 
Power  Marketing  Inc.,  and  delegation  of 
authority  to  the  Vice  President. 
Transmission/Power  Supply  Group,  or 
his  designated  representative,  to  execute 
the  agreement. 

3.  Abandonment  of  a  portion  of  the 
Norris-Alcoa  transmission  line  right-of- 
way  easement  affecting  5.5  acres  in 
Blount  County,  Tennessee  (Tract  No. 
NA-188),  for  development  of  a 
shopping  center. 

4.  Experimental  time-of-day  rate 
arrangements  for  Glasgow  Electric  Plant 
Board,  Glasgow,  Kentucky,  to  allow 
Glasgow  to  test  the  cost-effectiveness  of 
a  bi-directional  network  for  load  control 
and  remote  meter  reading  purposes  on 
the  water  heaters  of  up  to  50  customers. 

5.  Sale  of  permanent  recreation 
easement  to  Tullar  Enterprises  affecting 
4  acres  of  Kentucky  Reservoir  land  in 
Livingston  County,  Kentucky  (Tract  No. 
XGIR-923RE),  and  amendment  to  the 
reservoir  plan  on  Kentucky  Lake  to 
allow  for  the  development  of  a 
commercial  recreational  park. 

6.  Supplement  to  Personal  Services 
Contract  No.  TV-76847T  with 
Manpower  Temporary  Services. 

7.  Award  of  Contract  No.  95S46- 
460040  to  Steffaer,  Ltd..  for  the  sale  of 
two  diesel  generators  and  the  provision 
of  related  services. 
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8.  Award  of  a  contract  to  Senior 
Engineering  Company  for  main 
condenser  tube  bundle  replacement 
modules  for  Sequoyah  Nuclear  Plant 
under  Negotiation  No.  4E-139450. 

9.  Amendments  to  the  Rules  and 
Regulations  of  the  TVA  Retirement 
System  and  the  provisions  of  the  TVA 
Savings  and  Deferral  Retirement  Plan 
(401(k)  Plan), 

10.  Grant  of  permanent  easement  for 
a  road  affecting  approximately  15.02 


acres  of  land  on  Kentucky  Lake, 
Humphreys  County,  Tennessee  (Tract   . 
No.  XTGIR-144H). 

11.  Public  auction  sale  of  188  acres  of 
land  in  Morgan  Coxmty.  Alabama;  grant 
of  permanent  industrial  easement  to  the 
Industrial  Development  Board  of  the 
City  of  Decatur,  Alabama:  and 
abandonment  and  amendment  of  certain 
easement  rights  and  covenants. 

12.  Filing  of  condemnation  cases. 


FOR  MORE  INFORMATION:  Please  call  TVA 
Public  Relations  at  (615)  632-6000, 
Knoxville.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202) 898-2999. 

Dated:  August  23, 1995. 
Edward  S.  Christtiibury, 
General  Counsel  and  Secretary. 
IFR  Doc.  95-21367  Filed  8-24-95;  3:04  pml 
BILUNO  COOe  •120-0«-M 
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Corrections 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart52 

[FAC  90-31;  FAR  Case  94-740;  Item  1] 
R1N9000-AQ24 

Federal  Acquisition  Regulation; 
Consolidation  and  Revision  of  the 
Authority  To  Examine  Records 

Correction 

In  rule  document  95-19858  beginning 
on  page  42649  in  the  issue  of 
Wednesday,  August  16, 1995,  make  the 
following  correction: 

52^4-26    [Corracted] 

On  page  42651.  in  the  second  column, 
in  section  52.214-26,  in  the  clause,  in 
paragraph  (d),  after  "in"  insert 
"paragraph  (b)  of  this  clause,  for 
examination,  audit,  or". 

MJJNQ  CODE  1S0S-«1^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte 

IFAC  90^1;  FAR  Case  94-701;  Hsm  iq 
RiN9000-AQ39 

Federal  Acquisition  Regulation; 
Contract  Award  Implementation 

Correction 

In  rule  document  95-19859  beginning 
on  page  42652  in  the  issue  of 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  axrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


To^lo^S.-'-"^'-'^'^      DEPARTMENTOFTRANSPORTATIOH 


8-302-3    [Corrected] 

On  page  42652,  in  the  first  column,  in 
section  6.302-3(a)(2)(ii),  in  the  second 
line,  after  "research,"  insert  "or 
development  capabihty  to  be  provided 
by  an  educational". 

BIUMQ  CODE  1SOMM-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  895  and  897 

[Docket  No.  94N-007q 

Medical  Devices;  Proposed 
Performance  Standards  for  Electrode 
Lead  Wires  and  Proposed  Banning  of 
Unprotected  Electrode  Lead  Wires 

Correction 

In  proposed  rule  document  95-15086 
beginning  on  page  32406  in  the  issue  of 
Wednesday,  June  21, 1995,  make  the 
following  correction: 

On  page  32415,  in  the  first  column, 
imder  X.  Request  for  Comments,  in  the 
first  paragraph,  in  the  second  line. 
"September  21. 1995"  should  read 
"September  5, 1995". 

BILLma  COOE  1S06-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Beleaee  No.  34-38081;  File  No.  SR-Amex- 
95>30] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stocli  Exchange,  inc. 
Relating  to  Transaction  Charges 

Correction 

In  notice  dociunent  95-20208 
beginning  on  page  42635  in  the  issue  of 
Wednesday.  August  16. 1995.  make  the 
following  correction: 

In  the  heading,  the  Release  No.  should 
have  appeared  as  set  forth  above. 

BILLINO  COOE  1506-01-0 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docltet  No.  85K)6;  Notice  9] 
RiN  2127-AF82 

Federal  Motor  Vehicle  Safety 
Standards,  Passenger  Car  Bralce 
Systems 

Correction 

In  rule  document  95-18106  beginning 
on  page  37844  in  the  issu«  of  Monday. 
July  24. 1995.  make  the  following 
corrections: 

S  571.135    [Corrected] 

On  page  37847.  in  §  571.135.  in  the 
third  column.  "^"  should  read  "<"  in 
the  following  places: 

1.  In  S7.5.2.(a)  and  (c).  the  second 
time  it  appears. 

2.  In  S7.5.3.(a)  and  (bj.  in  the  second 
line. 

3.  In  S7.6.2.(aJ  and  (c).  the  second 
time  it  appears. 

4.  hi  S7.6.3. 

5.  In  S7.7.3.(a)  and  (c).  the  second 
time  it  appears. 

6.  hi  S7.8.2.(a),  the  second  time  it 
appears. 

On  page  37848.  in  §  571.135.  in  the 
first  column.  ">"  should  read  "S"  in  the 
following  places: 

1.  In  S7.9.2.(a),  the  second  time  it 
appears. 

2.  hi  S7.10.3.(a)  and  (c).  the  second 
time  it  appears. 

BILUNG  COOE  1S06-01-O  > 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Policy  Development  and 
Research 

Poctot  No.  FR-3917-M-18] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB 

AGENCY:  Office  of  Policy  Development 
and  Research.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  September 
12, 1995. 

AOOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  14  working  days  from 
the  date  of  this  notice.  Comments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Joseph  F.  Lackey 
Jr.,  OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW.,  Washington.  DC  20410.  telephone 
no.  (202)  708-0050.  This  is  not  a  toll 
free  number. 

SUPPt-EMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  for 
processing  an  information  collection 
package  related  to  the  National  Survey 
of  Homeless  Assistance  Providers  and 
Chents  (hereinafter  "survey").  HUD  is 
requesting  a  review  of  this  information 
collection  on  or  before  September  30 
1995. 

The  survey  will  provide  estimates  of 
the  number  and  characteristics  of 
service  providers  and  an  assessment  of 
the  types  of  programs  and  services 
available  to  people  who  are  homeless.  It 
will  also  provide  detailed  characteristics 
of.persons  using  services.  Under  the 
auspices  of  the  Interagency  Council  on 
the  Homeless,  the  survey  is  being  co- 
sponsored  by  11  Federal  agencies: 
Department  of  Housing  and  Urban 

Development 
Department  of  Health  and  Human 

Services 
Department  of  Veterans  Affairs 


Department  of  Agriculture 
Department  of  Commerce 
Department  of  Education 
Department  of  Energy 
Department  of  Justice 
Department  of  Transportation 
Social  Security  Administration 
Federal  Emergency  Management  Agency 

The  survey  includes  two  phases: 
Phase  1  is  the  collection  of  information 
on  service  providers  and  Phase  2  is  the 
collection  of  information  on  service 
users  (cUents).  In  Phase  1.  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  geographic 
areas; 

(2)  Develop  a  comprehensive  list  of 
service  providers  in  the  survey  sample 
areas; 

(3)  Collect  basic  information  from  all 
service  providers  within  the  sample 
areas  on  programs  offered,  via  a 
computer-assisted  telephone  interview; 
and 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  followup. 

Phase  1  of  the  national  siwey  is 
planned  to  be  conducted  starting  in 
October  1995  and  conclude  by  January 
1996. 
In  Phase  2,  the  Census  Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  within  the  sample  areas; 

(2)  Select  a  sample  of  providers  in 
designated  programs;  and 

(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  faciUties. 

Phase  2  of  the  survey  is  planned  to  be 
conducted  starting  in  February  1996  and 
conclude  by  March  1996. 

This  request  is  for  clearance  to 
conduct  Phase  2  of  the  survey,  the 
collection  of  infonnation  on  service 
users  using  two  instruments: 

•  NSHAPC— 200  Service  Users 
Survey;  and 

•  NSHAPC— 300  Roster  for  Provider 
Facility. 

The  information  to  be  requested  under 
the  Service  Users  Survey  is  specified, 
but  the  survey  form  will  undergo  a  final 
forms  design  before  it  is  administered. 
■    Apre-testoftheNSHAPCwas 
conducted  in  April  1995  in  three  areas: 
Atianta,  GA;  Pittsburgh.  PA  (including 
Allegheny.  Fayette,  Washington,  and 
Westmoreland  Counties);  and  the 
Armstrong  County  Community  Action 
Agency  Catchment  area  (a  rural 
Community  Action  Agency  service  area 
outside  Pittsburgh).  The  survey 
instruments  have  been  revised  to  reflect 
the  experience  gained  in  the  pie-test. 
The  Census  Bureau  sought  and  obtained 
substantial  expert  input  over  a  two-year 
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period  to  develop  the  survey 
instruments. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below  to  OMB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35): 

(1)  the  tide  of  the  information 
collection  proposal; 

(2)  the  office  of  the  agency  to  collect  - 
the  information; 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  the  agency  form  number,  if 
applicable; 

(5)  what  members  of  die  pubUc  will 
be  affected  by  the  proposal; 

(6)  how  frequently  information 
submission  will  be  required; 

(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revisicm  of 
an  information  collection  requirement; 
and 

(9)  the  names  and  telephone  niunbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  17, 1995. 
Michael  A.  Stegnun, 

Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

Notice  of  Submission  of  Proposed 
Information  CoUectioo  to  OMB 


Proposal:  National  Survey  of 
Homeless  Assistance  Providers  and 
Clients  (NSHAPC). 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
national  survey  would  provide  up-to- 
date  information  about  the  providers  of 
homeless  assistance  and  the 
characteristics  of  homeless  persons  who 
use  services.  The  siu^ey  will  be 
conducted  in  76  areas  including 
metropolitan  and  nonmetropolitan 
settings.  The  data  will: 

(1)  be  compared  with  the  findings  of 
a  1987  Urban  Institute  survey  of 
homeless  characteristics  to  understand 
reported  changes  in  the  nature  of 
homelessness,  especially  those  related 
to  families  with  diildren; 

(2)  provide  a  basis  for  assessing  local 
efforts  to  construct  "continuums  of 
care"  for  homeless  people; 


(3)  be  used  to  develop  measures  to 
assess  the  impact  and  perfonnance  of 
ciurent  homeless  programs; 

(4)  will  assist  local  governments  and 
nonprofit  organizations  in  designing 
more  effective  more  effective  local 
programs;  and 

(5)  provide  a  baseline  for  examining 
the  effects  on  the  homeless  population 
of  proposed  changes  to  the  McKinney 
homeless  assistance  programs,  and 
America's  "safety  net"  programs  for  the 
poor  (e.g..  Section  8.  AFDC.  JTPA,  and 
Medicaid  programs). 

Fonn  Number  None. 

Respondents:  Homeless  service 
providers  and  homeless  persons. 

Frequency  of  Submission:  One-time. 

Reporting  Burden:  See  attachment. 

Total  Estimated  Burden  Hours:  Phase 
2,  Client  Surveys  2.850. 

Status:  New  survey. 

Contact:  James  E.  Hoben,  HUD,  (202) 
708-0574  X132;  George  A.  Ferguson, 
HUD,  (202)  708-1480;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  August  15, 1995. 
Supporting  Statement 

A.  Justification 

1.  Necessity  of  Information  Collection 

The  National  Survey  of  Homeless 
Assistance  Providers  and  Clients 
(NSHAPC)  includes  two  phases:  the 
collection  of  information  on  service 
providers  and  the  collection  of 
information  on  service  users  (clients). 

Phase  1:  In  Phase  1.  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  geographic 
areas. 

(2)  Develop  a  comprehensible  list  of 
service  providers  in  the  survey  sample 
areas. 

(3)  Collect  basic  information  from  all 
service  providers  within  the  sample 
areas  on  programs  offered,  via  a 
computer-assisted  telephone  interview. 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  follow-up. 

Note:  Steps  1  and  2  must  be  completed  if 
Phase  2  is  conducted. 

Phase  2:  In  Phase  2,  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  vdthin  the  sample  areas  in  two 
other  stages. 

(2)  Select  a  sample  of  providers  in 
designated  programs. 

(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  facilities. 

This  request  is  for  clearance  to 
conduct  Phase  2  of  the  survey.  An 
earlier  OMB  package  was  submitted 


requesting  clearance  to  conduct  Phase  1. 
TiUs  request  is  for  the  following  forms 
listed  by  title  and  code  number. 

•  NSHAPC-200A,  Service  User 
Questionnaire. 

•  NSHAPC-XXXX.  Roster  for 
Provider  Facility. 

The  national  survey  will  provide 
estimates  of  the  number  and 
characteristics  of  service  providers,  and 
an  assessment  of  the  types  of  programs 
and  services  available  to  people  who  are 
homeless.  The  survey  wiU  also  provide 
(in  Phase  2)  detailed  characteristics  of 
persons  using  services.  Phase  2  of  the 
national  survey  is  being  sponsored  by 
the  following  Federal  agencies: 

•  Department  of  Health  and  Human 
Services  (HHS). 

•  Department  of  Housing  and  Urban 
Development  (HUD). 

•  Department  of  Veterans  Affairs 
(VA). 

•  Department  of  Agriculture  (USD A). 

•  Department  of  Commerce  (DOC). 

•  Department  of  Education  (ED). 

•  Department  of  Energy  (DOE). 

•  Department  of  Justice  (DOJ). 

•  Department  of  Transportation 
(DOT). 

•r  Social  Security  Administration 
(SSA). 

•  Federal  Emergency  Management 
Agency  (FEMA). 

Data  will  be  collected  imder  HUD's 
data  collections  authority. 

As  part  of  the  1990  Census,  the 
Census  Bureau  enumerated  persons 
residing  in  homeless  shelters  and  pre- 
identified  street  locations.  However,  this 
operation  was  not  designed  to  provide 
the  full  range  of  information  needed  for 
guiding  poUcy  decisions  related  to 
homelessness.  With  this  understanding, 
in  September  of  1993,  the  Bureau  of  the 
Census  convened  a  conference  of 
researchers,  representatives  of  public 
interest  groups,  and  government 
representatives  to  discuss  ways  of 
improving  data  collection  on  the 
homeless  poptdation.  The  consensus 
among  this  group  was  that  the  decennial 
census  is  not  the  appropriate  vehicle  for 
gathering  information  on  the  homeless 
population.  They  suggested  that  a  new 
national  survey  using  a  updated 
methodologies  to  obtain  an  accurate  and 
useful  pictiu^  of  those  homeless  people 
who  use  services  in  the  United  States  is 
needed. 

2.  Needs  and  Uses 

The  information  the  new  survey 
would  provide  is  critical  for  developing 
the  kinds  of  effective  public  policy 
responses  needed  to  break  the  cycle  of 
homelessness,  both  through  targeted 
programs  and  the  leveraging  of 
mainstream  resources.  This  survey 


would  provide  up-to-date  information 
about  the  characteristics  of  today's 
homeless  population  who  use  services 
and  would  tell  us  how  this  population 
has  changed  since  1987  in  urban  areas. 
Included  in  the  survey  would  be  the 
first  national  examination  of  the 
characteristics  of  homelessness  in  rural 
America,  fulfilling  a  Congressional 
mandate  for  a  report  on  this  subject. 
The  national  NSHAPC  survey  would: 

1.  Provide  national  information  on  the 
types  of  services  available  to  homeless 
persons  in  both  urban  and  rural 
communities. 

2.  Provide  information  not  addressed 
by  the  last  national  study  in  1987  such 
as:  .What  are  the  triggering  events  that 
precipitate  homelessness?  Where  were 
homeless  people  living  before  they 
became  homeless?  How  prevalent  is 
AIDS  among  homeless  persons?  What 
impact  does  rural  homelessness  have  on 
urban  homelessness?  What  differences 
are  there  among  homeless  persons 
foimd  in  cities,  suburbs,  and  rural  areas? 

3.  Tell  us  what  characteristics  of  the 
homeless  population  have  changed 
since  the  1987  study. 

4.  Collect  additional  information 
related  to  drug  use,  mental  illness, 
AIDS,  tubercidosis,  and  previous 
episodes  of  homelessness. 

5.  Include  smaller  cities, 
nonmetropolitan  and  rural  areas  in 
order  to  more  accurately  and  fully 
reflect  homelessness  in  the  United 
States.  The  survey  would  interview  a 
sufficient  nxunber  of  people  using 
services  in  76  geographic  areas  to  ensure 
reliability  of  the  national  estimates.  Of 
these  76  geographic  areas,  28  would  be 
large  metropolitan  areas,  24  would  be 
m^um  and  small  metropolitan  areas, 
and  24  would  be  nonmetropoUtan  areas 
(small  cities  and  rural  areas). 

Discussion  of  Phase  1  Activities 

Phase  1  vrill  be  on-going  from  October 
1. 1995  through  January  1996.  Three 
steps  occur  in  Phase  1. 

Step  1:  Completing  the  CATI  Interview 

1.  Begiiming  on  October  1, 1995, 
Census  Bvireau  staff  will  use  a 
computer-assisted  telephone  interview 
(CATI)  to  contact  all  service  providers    , 
in  the  76  sample  commimities.  Service 
providers  interviewed  would  include 
those  with  programs  specifically 
targeted  at  the  homeless  (e.g.  homeless 
shelters,  soup  kitchens,  homeless 
outreach  programs)  as  well  as  other 
community  service  providers  with 
programs  bom  whidi  homeless 
individuals  are  efigible.  The  piupose  of 
the  survey  of  service  providers  would  be 
to  assess  the  types  of  programs  and 
service  available  to  homeless  persons  in 
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these  metropolitan,  suburban,  and  rural 
areas.  All  service  providers  in  the  areas 
will  be  asked  about  the  types  of 
programs  offered  and  basic  information 
about  each  program  offered,  such  as 
source  of  funding,  days  of  operation, 
and  population  group  primarily  served 
(e.g.,  veterans,  people  with  mental 
illness).  Prior  to  the  CATI  calls,  an 
advance  letter,  NSHAPC— L(1)L  will  be 
mailed  to  each  provider. 

To  develop  the  profile  of  programs 
offered  nationwide,  all  service  providers 
will  be  asked  to  complete  the  NSHAPC 
Form  lOOA,  Service  Provider  Core  Data 
Questionnaire.  This  questionnaire 
collects  the  following  information  about 
the  service  provider  and  programs 
offered  at  that  address: 

•  Name. 

•  Contact  for  the  facility. 

•  Address. 

•  Telephone  Number. 

•  Type  of  Facility. 

•  Programs  Provided. 
The  following  information  will  be 

collected  for  each  program  offered: 

•  Average  Number  of  Adults  and 
Children  Participating  in  Programs  On 
A  Daily  Basis,  and  Percent  Homeless. 

•  Average  Number  of  Adults  and 
Children  the  Fadhty  Serves  On  A  Daily 
Basis. 

•  Familial  Status  of  Persons  the 
Facility  Serves  On  A  Daily  Basis. 

•  Public  or  private  affiliation. 

•  Source  of  funding. 

•  If  the  program  is  targeted  to  a 
specific  subpopulation  group. 

•  Number  of  FadUties  Under 
Contract  To,  or  Accepting  Vouchers. 

•  Expected  Days  of  Operation  for 
each  program  in  February,  1996. 

•  Contact  person  for  each  program. 

Step  2:  Reviewing  the  List  of  Service 
Providers 

Once  the  CATI  interview  is 
completed,  service  providers  will  be 
mailed  a  comprehensive  list  of  service 
providers  in  the  sample  areas.  Service 
providers  are  asked  to  review  the  Ust  for 
completeness  and  acciaracy.  We  are 
asking  providers  to  correct  any  incorrect 
entries  and  to  identify  service  providers 
that  are  omitted  from  the  list.  The 
updated  Usts  will  be  mailed  back  to  the 
Census  Bureau  for  update.  After  receipt 
of  the  reviewed  list.  Census  Bureau 
personnel  will  remove  duplicate  entries 
from  the  list  and  prepare  a  master  ust 
of  service  providers.  New  service 
providers  added  to  the  Ust  will  then  be 
contacted  and  Census  Bureau  staff  will 
administer  the  CATI  interview. 

The  Census  Bureau  plans  to  generate 
listings  of  service  providers  for  each  of 
the  sample  areas  in  the  survey  and  mail, 
NSHAPC  Form  100-M.  List  of  Providers 


Offering  Homeless  Programs  and  the 
NSHAPC— L(2)  letter  to  all  service 
providers  shown  on  the  comprehensive 
list  and  all  knowledgeable  local  persons 
The  knowledgeable  local  persons  and 
service  providers  will  be  asked  to 
review  die  Usting  of  all  service 
providers  in  their  area  for  completeness, 
and  to  add  any  missed  service  providers 
to  the  Ust.  NOTE:  A  sample  of  providers 
will  be  asked  to  provide  additional 
information  about  the  services  they 
offer.  This  is  discussed  below  imder 
Phase  1,  Step  3. 

The  Census  Bxueau  is  obtaining 
copies  of  national  files  of  service 
providers  from  national  organizations. 
Federal  agencies,  and  from  Community 
Action  Program  (CAP)  coordinators.  The 
Census  Biu^au  has  obtained  a  copy  of 
Usts  of  service  providers  from  the 
following  Federal  agencies:  FEMA, 
Health  and  Human  Services,  Veterans 
Affairs,  Housing  and  Urban 
Development,  and  Labor.  National 
oiganizations,  such  as  the  National 
CoaUtion  for  the  Homeless,  National 
AUiance  to  End  Homelessness,  National 
Law  Center  on  Homelessness  and 
Poverty,  National  Network  of  Rimaway 
and  Youth  Services,  CathoUc  Charities, 
Better  Homes  Foundation,  and 
Volimteers  of  America,  Inc.  have 
provided  lists  to  the  Census  Bureau.  The 
Census  Bureau  plans  to  imdupUcate  and 
merge  these  files  into  one 
comprehensive  Usting  of  service 
providers.  This  comprehensive  Ust  will 
be  used  as  the  initial  sampUng  frame  for 
identifying  and  interviewing  service 
providers  in  the  sample  areas. 

The  local  update  may  also  provide  the 
Census  Biueau  with  additional  names  of 
service  providers  and  local  persons  or 
oiganizations  knowledgeable  about 
homeless  services.  (Federal,  State,  and 
Local  Agencies  may  not  have  the  name 
of  a  service  provider  if  the  provider  does 
not  receive  any  federal,  state,  or  local 
funding. 

Census  Bureau  personnel  also  will 
contact  the  state  homeless  coordinator 
designated  imder  the  McKinney 
Homeless  Assistance  Act.  The  Census 
Biu^au  will  tell  them  about  the  siurvey, 
indicate  which  counties  in  their  state 
are  included  in  the  survey,  and  provide 
them  with  a  Ust  of  service  providers  in 
each  of  the  sample  areas.  The  state 
coordinators  will  be  asked  to  review  the 
Ust  of  service  providers  and  note  any 
additions  or  changes. 

Note:  Census  Bureau  personnel  have 
already  completed  some  initial  contacts  with 
federal  and  state  govermnent  ofBces, 
agencies,  organizations,  and  knowledgeable 
local  persons  to  begin  compiUng  a  national 
list  of  service  providers. 


Shelters  for  abused  women  and  runaway 
youths  will  not  be  on  the  listings  to  be 
reviewed  by  service  providers  but  are 
included  in  the  sampling  frame.  This  is  to 
preserve  the  confidential  locations  of  shelters 
for  abused  women  and  runaway  youth. 

The  Census  Bureau  will  use  the 
master  Ust  of  service  providers  as  the 
frame  to  select  the  sample  of  service 
providers  who  wiU  receive  the  detailed- 
program  questionnaires  and  to  select  the 
sample  of  provider  faciUties  where 
cUent  interviewing  will  be  conducted. 

Step  3:  Completing  the  Detailed 
Information  on  Programs  and  Services 

Once  the  CATI  interviews  are 
completed,  a  subsample  of  service 
providers  will  be  asked  to  provide  more 
detailed  information  about  the  specific 
propams  and  services  offered  at  their 
faciUty.  Separate  questionnaires  for  each 
program  have  been  developed.  Program 
managers  will  be  asked  to  complete  a 
questionnaire  by  mail  for  each  program 
they  administer.  For  each  program 
offered,  program  managers  will  receive 
a  copy  of  the  appropriate  program 
quesUonnaire  and  the  NSHAPC  L(3)L 
letter.  Census  Bureau  staff  will  foUow- 
up  by  telephone  for  all  nonresponding 
providers. 

Discussion  of  Phase  2  Activities 

The  second  phase  of  the  survey  would 
consist  of  interviewing  a  sample  of 
persons  using  services  at  homeless 
shelters,  soup  kitchens,  and  other 
service  locations  where  homeless 
people  are  found.  Respondents  wiU  be 
asked  to  complete  NSHAPC  Form  200A. 
Service  User  Questionnaire  (See 
Attachment  A).  To  faciUtate  the 
sampUng,  we  are  asking  providers  to 
complete  Form  NSHAPC  300.  Roster  for 
Providers  (See  Attachment  B).  Providers 
will  be  asked  to  Ust  aU  clients  using  the 
housing  program  on  the  day  of  the 
interview.  Interviews  will  take  place 
continuously  over  a  four-week  period  in 
order  to  obtain  a  representative  sample. 
In  addition  to  providing  data  on 
characteristics  of  the  portion  of  the 
homeless  population  who  use  services, 
this  phase  of  the  survey  would  identify 
homeless  subgroups  and  help  determine 
thefr  use  of  various  types  of  assistance 
programs.  It  would  also  collect  Umited 
comparative  data  on  housed  persons 
with  very  low  incomes  who  also  rely  on 
soup  kitchens  and  other  emergency 
assistance. 

The  survey  will  estimate 
characteristics  at  the  national  level  only. 
The  sample  size  is  not  large  enough  to 
produce  estimates  of  cUent 
characteristics  at  the  regional  or  local 
levels. 


In  1987,  the  Urban  Institute 
completed  a  survey  of  homeless 
persons.  Data  from  the  1987  Urban 
Institute  study  represent  the  only 
national  level  data  specific  to  homeless 
persons.  Since  the  1987  study,  no 
significant  national  studies  have  been 
conducted  to  provide  national 
information  about  the  characteristics  of 
homeless  persons  using  services  for 
homeless  people. 

NSHAPC  data  will  be  used  to  plan 
future  programs  and  services  funded  via 
the  McKinney  Homeless  Assistance  Act 
and  other  homeless  programs  to  prevent 
homelessness  as  weU  as  ameUorate  it. 
Understanding  the  causes  of 
homelessness  can  help  guide  the 
development  of  preventive  strategies. 
Data  from  the  NSHAPC  will  be  used  by 
the  participating  agencies  to  prepare 
reports  in  accordance  with  the 
requirements  of  the  McKinney 
Homeless  Assistance  Act  and  other 
homeless  assistance  programs. 

The  foUowing  targeted  programs  will 
benefit  fit>m  the  data  coUected  in  the 
NSHAPC. 

Emergency/Temporary  Shelter 
Assistance 

Emergency  Food  and  Shelter  Program 

(FEMA)— Assistance  directed  toward 
4  temporary  shelter 
&nergency  Shelter  Grants  Program 

(HUD) 
Shelter  for  the  Homeless  [Department  of 

Defense  (DOD)] 
Homeless  Support  Initiatives — Surplus 

Blankets  (DOD) 

Food  and  Nutrition  Assistance 

Commodities  for  Soup  Kitchens  (USDA) 
Emergency  Food  and  Shelter  Program — 

Food  Assistance  (FEMA) 
Commissary /Food  Bank  Initiatives 

(DOD)  and  [Department  of 

Transportation  (DOT)] 
Federal  Grain  Inspection  Service — 

Donation  of  Surplus  Samples  (USDA) 

General  Health  Assistance 
Health  Care  for  the  Homeless  Grant 

Program  (HHS) 
Domiciliary  Care  for  Homeless  Veterans 

Program  (VA) 

Assistance  to  Homeless  Persons  With 

Disabilities 

Projects  for  Assistance  in  Transition 

from  Homelessness  (PATH)  (HHS) 
Access  to  Community  Care  and  Effective 

Services  and  Supports  (ACCESS) 

(HHS) 
Community  Support  Program — 

homeless-specific  portion  (HHS) 
National  Institute  of  Health  (NIH) 

Research  on  Homeless  (HHS) 
Homeless  Chronically  Mentally  111 

Veterans  Program  (VA) 


Safe  Havens  (HUD) 

National  Institute  of  Alcohol  Abuse  and 

AlcohoUsm  (NLAAA)  Research 

Demonstrati(m  on  Homelessness 

(HHS) 
Drug  Abuse  Prevention  for  Rimaway 

and  Homeless  Youth  (HHS) 

Education.  Training,  and  Employment 
Assistance 

Educ.  Homeless  Children  &  Youth  State 

Grants  Prog.  (ED) 
Exemplary  Projects  Program — ^Homeless 

Children  (ED) 
Adult  Education  for  the  Homeless  (ED) 
Job  Training  for  the  Homeless 

Demonstration  Program  (DOL) 
Homeless  Veterans  Reintegration  Project 

(DOL) 

Housing  Assistance 

Transitional  Housing  Demonstration 

Program  (HHS) 
Supportive  Housing  Demonstration 

(HUD) 
Section  87  Assistance  for  SROs  (HUD) 
Single  Family  Property  Disposition 

Initiatives  (HUD) 
Transitional  Living  Program  for 

Homeless  Youth  (HHS) 
Farmer's  Home  Administration  (FMHA) 

Homes  for  the  Homeless  (USDA) 
Shelter  for  Homeless  Vets— Acquired 

Property  Sales  (VA) 
Base  Closure  Properties  (DOD,  HUD) 

Homeless  Prevention 

Emergency  Food  and  Shelter  Program 
(FEMA)— Prevention  Assistance 

Emergency  Commimity  Services 
Homeless  Grant  Program  (HHS) 

General/Misc.  Aid  to  Homeless 
Providers 

Emergency  Community  Services 
Homeless  Grant  Program  (HHS) 

Excess  and  Surplus  Federal  Real 
Property  [General  Services 
Administration  (GSA)/(HUD)/(HHS)] 

Rimaway  and  Homeless  Youth  Program 
(HHS) 

Programs  for  Homeless  Children/Youth/ 
Families 

Family  Support  Centers  (HHS) 
Transitional  Housing  Demonstration 

Program  (HHS) 
Supportive  Housing  Demonstration 

(HUD) 
Educ.  for  Homeless  Children  and  Youth 

State  Grants  Program  (ED) 
Exemplary  Projects  Prop«m — Homeless 

Children  (ED) 
Rimaway  and  Homeless  Youth  Program 

(HHS) 
Transitional  Living  Program  for 

Homeless  Youth  (HHS) 
Drug  Abuse  Prevention  for  Runaway 

and  Homeless  Youth  (HHS) 


Programs  for  Homeless  Veterans 

Domiciliary  Care  for  Homeless  Veterans 
Program  (VA) 

Homeless  ChronicaUy  MentaUy  111 
Veterans  Program  (VA) 

Shelter  for  Homeless  Vets— Acquired 

Property  Sales  (VA) 
Homeless  Veteranslleintegration  Project 

(DOL) 

Each  agency  was  asked  to  identify 
thefr  data  needs  and  to  rank  the 
importance  of  those  data  requirements. 
From  this  ranking,  we  developed  the 
Service  User  Questionnaire,  NSHAPC — 
Form  200A.  Listed  below  is  a  discussion 
of  the  survey  questions  on  the 
Respondent  C^estionnaire  and  how  the 
data  wiU  be  used  by  HUD,  HHS,  VA. 
USDA  and  the  other  Federal  agencies. 
Section  numbers  correspond  to  the 
section  numbers  on  the  questionnaire. 

Service  User  Questionnaire  Cover 
Page — Items  N  and  O — on  the  cover 
page  asks  the  respondent's  name  and 
age.  Collection  of  the  name  (along  with 
the  other  variables  described  in  Section 
4)  will  be  used  to  eliminate  dupUcate 
interviews.  Because  the  sampling  and 
data  coUection  design  calls  for  multiple 
visits  to  each  provider  site,  and  because 
one  homeless  person  could  be  found  in 
more  than  one  sampUng  frame  (e.g.,  in 
both  soup  kitchens  and  shelters), 
undupUcating  is  central  to  the  process 
of  estimating  the  size  of  the  population. 

Question  64a  asks  for  the 
respondent's  social  security  number. 
Question  64b  asks  for  the  first  five  digits 
of  the  respondent's  social  security 
number  if  the  respondent  refuses  to  give 
thefr  entire  social  security  number.  ^ 
These  questions,  along  with  the  name 
and  the  other  variables  described  above, 
are  being  collected  for  purposes  of 
undupUcating  respondents. 

Section  1 :  Current  Living  Condition 

Questions  la-7 

These  questions  determine  whether  or 
not  the  respondent  is  homeless,  and  are 
considered  essential  by  all  participating 
agencies.  With  minor  modifications, 
they  are  the  same  screening  questions 
used  in  Rossi's  (1986)  Chicago  studies, 
in  the  NaUonal  Institute  on  Drug  Abuse 
(NIDA.  1992)  Washington,  D.C. 
MetropoUtan  Area  Drug  Study 
(DC*MADS),  and  in  the  Urban 
Uistitute's  national  study  (Burt  and 
Cohen,  1988, 1989)  which  the  NSHAPC 
methodology  is  designed  to  parallel  and 
extend.  For  purposes  of  continuity  and 
comparison,  it  is  important  that  they 
remain  essentially  the  same  as  they 
were  in  earUer  studies. 
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Section  2:  Without  Permanent  Housing 

Section  3:  Currently  With  Permanent 
Housing 

Section  2,  Questions  8a-10,  24-27 
Section  3,  Questions  33a-40 

The  answers  to  these  questions  are 
necessary  to  make  estimates  of  the  size 
of  the  homeless  population.  Sampling 
and  estimation  experts  from  the  Urban 
Institute  and  the  Census  Bureau 
developed  the  questions.  Questions  8 
and  9  parallel  similar  questions  asked  in 
the  1987  Urban  Institute  study. 

The  Census  Bureau  requires  Question 
33B  to  determine  if  asking  respondents 
to  report  names  of  shelters  can  be  used 
to  assess  the  completeness  of  the 
survey's  list  of  shelters. 

Section  2,  Questions  11-23, 28-32 
Section  3,  Questions  41-55 

These  questions  are  needed  to 
understand  the  cirounstances  affecting 
the  respondent  in  the  period 
immediately  before  becoming  homeless. 
They  have  been  compiled  from  similar 
questions  asked  in  the  1987  Urban 
Institute  study,  the  DC*MADS  study, 
and  other  studies.  These  previously 
used  questions  were  augmented  by 
questions  or  item  content  which  pretests 
revealed  to  be  necessary  to  give  a 
reasonable  understanding  of  the 
respondent's  experiences.  They  will 
reveal  the  proximate  causes  of  each 
individual's  ciurent  homeless  episode 
(or  their  last  homeless  episode  if  they 
are  not  now  homeless  but  have  been 
homeless  in  the  past). 

HHS  considers  these  questions  to  be 
essential  and  the  VA  considers  them 
highly  desirable.  Other  agencies  whose 
mission  includes  efforts  to  prevent 
homelessness  as  well  as  ameliorate  it 
may  also  consider  them  desirable.  An 
xmderstanding  of  proximate  causes  can 
help  guide  the  development  of 
preventive  strategies. 

Section  2,  Questions  11-15 
Section  3,  Questions  41-44 

These  questions  are  either  identical  to 
or  minor  modifications  of  questions 
asked  in  the  1987  Urban  Institute  study. 
We  modified  the  wording  of  some 
questions  to  make  sure  that  the 
respondent  and  the  researcher  mean  the 
same  thing  by  their  answers  (e.g.,  on 
Question  13.  some  women  living  with 
their  children  will  say  they  live  alone, 
because  they  do  not  live  with  a  spouse 
or  boyfriend.  We  want  to  be  sure  that 
"alone"  means  "alone.") 


Section  2,  Questions  16  a  and  b 

Section  3,  Questions  45  a  and  b 

These  questions  are  modified  versions 
of  a  question  asked  in  the  1987  Urban 
Institute  study.  We  changed  the  format 
from  obtaining  only  a  single  response  to 
probing  for  all  relevant  responsies  and 
then  asking  the  respondent  to  identify 
the  primary  reason.  This  eliminates  the 
difficulty  in  interpreting  single 
responses  such  as  Respondent  1  saying 
"couldn't  pay  the  rent,"  Respondent  2 
saying  "lost  my  job."  and  Respondent  3 
saying  "Was  doing  drugs,"  when  all 
three  could  not  pay  the  rent  because 
they  lost  their  jobs  because  they  were 
doing  drugs. 

Section  2.  Questions  17-19 
Section  3,  Questions  46-47c 

These  questions  were  not  in  the  1987 
Urban  Institute  study. 

Subsequent  research  by  NIDA  (1992) 
indicates  that  many  homeless  people 
spend  a  considerable  amoimt  of  time  in 
institutions  or  in  temporary 
arrangements  with  friends  or  family 
between  the  interview  date  and  the  time 
when  they  last  had  a  permanent  place 
to  stay  (Question  11).  In  other  words, 
they  are  not  literally  homeless  during 
the  whole  f)eriod  since  they  last  had  a 
permanent  place  to  stay.  The  answers  to 
these  questions  will  let  us  determine 
how  much  of  the  time  they  were 
literally  homeless. 

Section  2.  Question  20 

We  want  this  question  included  to 
learn  whether  respondents  have  any 
experience  in  the  housing  market  on 
their  own.  Never  having  been  a  primary 
tenant  has  been  shown  (Weitzman, 
1989)  to  differentiate  homeless  from 
never-homeless  families. 

Section  2.  Questions  21-23 

Section  3,  Questions  48-50 

HHS  requested  these  questions.  Local 
studies  (Piliavin,  Sosin,  and  Westerfelt, 
1986;  Sosin.  Colson  and  Grossman, 
1988)  have  shown  seriously  elevated 
rates  of  childhood  experiences  in  foster 
care  among  the  adult  homeless.  The 
answers  to  these  questions  will  help 
identify  the  prevalence  of  childhood 
out-of-home  placement  and  runaway 
behavior  among  the  adult  homeless 
population  for  the  first  time  on  a 
national  sample.  High  prevalence  could 
indicate  a  preventive  role  in  programs 
within  HHS  responsibility. 


Home  Administration  (FmHA),  FEMA. 
and  HHS'  Health  Care  for  the  Homeless 
program— the  federal  agencies 
supporting  emergency  services. 
Answers  to  these  questions  will  provide 
some  explanation  of  the  movement  of 
homeless  people  fit)m  one  type  of 
community  to  another,  such  as  the  push 
of  no  services  or  no  jobs  in  the 
community  left  behind  and  the  pull  of 
expected  services  and  economic 
opportunities  in  the  community  where 
respondents  are  interviewed.  They  will 
also  help  identify  the  conditions  that 
generate  homelessness,  which  may  not 
be  the  same  conditions  as  those  in  the 
community  where  homeless  people  are 
interviewed. 

Section  4:  Demographics 

Questions  56-64a 

All  the  sponsoring  agencies  consider 
basic  demographic  questions  which 
describe  the  population  to  be  essential. 
In  addition.  Question  60  may  help 
explain  a  lack  of  participation  in  the 
labor  force  at  the  time  of  the  interview, 
and  Questions  61a,  61b,  62a  and  62b 
provide  data  about  possible  educational 
difficulties  and  deficits  in  addition  to 
the  simple  fact  of   last  grade 
completed."  They  may  help  define 
possible  prevention  strategies. 

Questions  58,  64,  and  64a 

Questions  58  asks  for  the  respondent's 
date  of  birth.  The  date  of  birth  serves  a 
very  important  purpose  of  eliminating 
duplicate  interviews.  A  unique 
identifier  is  created  using  the 
respondent's  date  of  birth,  gender,  and 
one  or  two  other  variables.  The  data  set 
is  then  searched  for  duplicates.  Because 
the  sampling  and  data  collection  design 
calls  for  multiple  visits  to  each  provider 
site,  and  because  one  homeless  person 
could  be  found  in  more  than  one  sample 
frame  (e.g.,  in  both  soup  kitchens  and 
shelters),  unduplicating  is  central  to  the 
process  of  estimating  the  size  of  the 
population. 


Section  2,  Questions  28-32 
Section  3,  Questions  51-55 

These  questions  are  of  interest  to 
Department  of  Agricultiue — Farmers 


Question  64a  asks  for  the 
respondent's  social  security  number. 
Question  64b  asks  for  the  first  five  digits 
of  the  respondent's  social  security 
number  if  they  refuse  to  give  their  entire 
Social  Security  Number  in  response  to 
question  64a.  These  are  being  collected 
as  one  of  the  other  unduplicating 
variables.  The  Bureau  of  the  Census, 
HHS,  and  the  other  sponsoring  agencies 
will  hold  this  information  in  the 
strictest  of  confidence  and  will  ensure  it 
is  available  only  to  researchers  at  HHS.    ■ 
the  other  sponsoring  agencies  and 
Bureau  of  the  Census  staff. 


Federal  Register  /  Vol.  60.  No.  166  /  Monday,  August  28,  1995  /  Notices 


44555 


Section  5:  Children  and  Education 
Questions  65-7  Ih 

ED  and  HHS  consider  these  questions 
to  be  essential.  Answers  to  this  set  of 
questions  will  show  the  degree  to  which 
homelessness  has  split  fanUlies.  and 
which  children  have  been  separated 
from  their  parent(s).  This  information  is 
important  for  planning  reunification, 
housing,  and  other  needs  of  homeless 
families. 

The  information  is  of  primary  interest 
to  ED,  and  the  questions  about  school 
attmdance  and  barriers  are  directly 
relevant  to  ED's  agency  mission  imder 
the  McKinney  Act  and  Congressional 
directives  to  gather  this  information  and 
report  it  to  Congress. 

Questions  71b  and  71d 

We  added  the  pre-school  content  of 
these  questions  for  children  ages  3-5  at 
the  specific  request  of  HHS.  ED 
requested  the  other  content  of  these 
questions. 

Questions  71g.  71h 

We  added  the  questions  about  day 
care  at  the  specific  request  of  HHS. 

Question  72 

All  participating  agencies  consider 
this  question,  on  the  composition  of 
homeless  households  to  be  essential. 

Question  73 

HHS  specifically  requested  that  this 
question  be  included  on  the 
questionnaire.  A  pregnancy  experienced 
by  a  precariously  housed  woman  has 
been  shown  to  make  her  more 
vulnerable  to  literal  homelessness 
(Weitzman,  1989). 

Section  6:  Employment 

Questions  74-79 

HHS  considers  these  questions  to  be 
essential,  and  the  VA  considers  them 
desirable.  Where  the  Biu«au  of  Labor 
Statistics  (ELS)  routinely  asks  questions 
with  appropriate  content  in  its  national 
surveys,  we  adopted  the  BLS  working 
for  this  survey  so  answers  for  the 
homeless  can  be  compared  with 
nationally  representative  data. 

Section  7:  Sources  of  Income  and 
Service  Use 

Questions  80-84 

HHS  considers  all  questions  in  this 
section  to  be  essential.  VA  also 
considers  Question  80  essential.  These 
questions  describe  receipt  of  benefits, 
other  income  sources,  and  total  Income 
for  the  month  before  the  interview.  They 
also  describe  respondent  experiences 
with  a  variety  of  HHS.  USDA,  and  local 


government  benefits,  including  any 
change  of  benefits  that  might  have 
played  a  role  in  the  respondent 
becoming  homeless. 

Section  8:  Veteran  Status 

Questions  85-69 

The  VA  submitted  these  questions 
and  considers  them  essential.  In 
particular,  they  have  no  other  national 
source  of  data  in  war  zone  or  combat 
exposure  (Questions  87  and  88),  which 
may  play  a  critical  role  In  the  need  for 
services  as  an  antecedent  of 
homelessness. 

Section  9:  Food  Intake 

Questions  90-93 

These  questions  are  considered 
essential  by  HHS  and  USDA. 

Questions  94a-95b 

The  Census  Bureau  needs  these 
questions  to  estimate  the  proportion  of 
persons  receiving  food  that  are  poor  but 
housed  and  those  who  are  homeless. 

The  Census  Bureau  requires  Question 
95b  to  determine  if  asking  respondents 
to  report  names  of  soup  kitchens  can  be 
used  to  assess  the  completeness  of  the 
survey's  list  of  soup  kitchens. 

Section  10:  Current  Physical  Health 

Question  96 

HHS  and  VA  consider  this  item 
essential. 

Questions  97-117 

HHS  considers  questions  97-107  to  be 
essential.  For  many  questions,  the  set  of 
items  to  be  asked  about  were  specified 
by  agency  personnel  (e.g.,  specific 
health  conditions  for  Question  96, 
specific  service  sites  for  Question  99;  all 
of  Questions  101  and  103). 

The  VA  needs  Information  about  the 
use  of  VA  facilities.  The  VA  considers 
the  VA-relevant  information  in  Question 
99  essential,  as  it  will  assist  them  in 
determining  whether  veterans  are  using 
other  medical  facilities  to  the  exclusion 
of,  or  in  addition  to,  VA  facilities. 

Section  11:  Victimization  and 
Imprisonment 

Questions  118a-120c 

HHS.  ED  and  VA  requested  that  these 
questions  be  included  on  the 
questionnaire.  Several  divisions  of  HHS 
specifically  requested  all  of  the 
components  of  Question  120,  and 
question  118c  (juvenile  detention).  A 
great  deal  of  evidence  suggests  that 
parental  neglect  and  abuse  (asked  about 
in  Questions  120a-c)  is  implicated  in 
runaway  behavior  and  youth 
homelessness  (Robertson,  1991).  It  is 


also  obviously  a  precursor  of  childhood 
out-of-home  placement,  which  in  tiun  is 
associated  with  both  youth  and  adult 
homelessness.  (Piliavin,  Sosin  and 
Westerfelt,  1986;  Sosin,  Colson  and 
Grossman,  1988).  The  answers  to  these 
questions  vnll  reveal  the  degree  to 
which  the  present  homeless  population 
has  these  experiences  in  their 
backgroimd  as  potential  contributing 
foctors  to  their  homelessness. 

Section  12:  Mental  Health 
Questions  121a-126c 

HHS  considers  these  questions 
essential.  The  remaining  agencies 
completing  the  ratings  considered  them 
highly  desirable.  Given  the  evidence  for 
serious  mental  illness  among  sizable 
proportions  of  the  homeless  population, 
these  questions  will  provide  data  to 
understand  how  mental  illness  relates  to 
the  many  other  factors  Included  in  the 
interview  protocol,  including  use  of 
services  and  benefit  receipt. 

Questions  121a-124 

Questions  121a-124  are  taken  directly 
from  the  Psychiatric  section  of  the 
Addiction  Severity  Index  (ASI).  an 
instrument  developed  by  NIAAA  to 
assess  addictions  and  related 
conditions.  These  questions  form  a 
scale;  answers  are  siunmed  to  form  a 
score,  which  can  t>e  compared  to 
national  norms  for  this  segment  of  the 
ASI.  The  ability  to  compare  homeless 
people's  responses  to  a  national  norm 
will  let  us  determine  where  homeless 
people  fit  on  the  continuiun  of  mental 
health  problems.  All  items  in  Questions 
121a-124  must  be  present  to  construct 
the  scale  score. 

Questions  125-126c 

Questions  125-126C  are  also  taken 
from  the  ASI.  with  minor  modifications 
as  acceptwi  by  NIMH's  Program  for  the 
Homeless  Mentally  HI.  They  give 
evidence  of  treatment  patterns  (or  lack 
thereof),  and  will  supply  NIMH  with  an 
estimate  of  immet  service  need,  as  well 
as  the  usual  sources  of  care  sought  by 
the  homeless  mentally  ill. 

Section  13:  Chemical  Dependency 
Questions  127a-150 

HHS  considers  these  questions 
essential.  The  remaining  agencies 
completing  the  ratings  consider  them 
highly  desirable.  Given  the  evidence  for 
substance  abuse  among  sizable 
proportions  of  the  homeless  population, 
these  questions  will  provide  data  to 
imderstand  how  alcoholism  and  drug 
abuse  relate  to  the  many  other  factors 
Included  in  the  interview  protocol- 
especially  antecedents  of  homelessness. 
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Questions  127a-132, 142-144 

Questions  127a-132  and  142-144  are 
taken  directly  from  the  Addiction 
Severity  Index  (ASI,  McLellan  et  al., 
1991,  see  above).  These  questions  form 
several  scales:  answers  are  siunmed  to 
form  scores,  which  can  be  compared  to 
national  norms  and  norms  for  treatment 
populations  for  this  segment  of  the  ASI. 
The  ability  to  compare  homeless 
people's  responses  to  national  norms 
and  norms  for  treatment  populations 
will  let  us  determine  where  homeless 
people  fit  on  the  continuum  of  chemical 
dependency  problems.  All  items  in 
Questions  127a-132  and  142-144  must 
be  present  to  construct  the  scale  score, 
and  NIAAA  has  strongly  expressed  an 
interest  in  seeing  the  scales  included  in 
their  entirety  on  this  intwview  protocol. 

Questions  135-139, 147-150 

Questions  135-139  (for  alcohol 
treatment)  and  147-150  (for  drug 
treatment)  are  also  taken  from  the  ASI, 
with  minor  modifications  as  accepted 
by  NIAAA/NIDA.  They  give  evidence  of 
treatment  patterns  (or  lack  thereof),  and 
will  supply  NIMH  with  an  estimate  of 
unmet  service  need,  as  well  as  the  usual 
sources  of  care  sought  by  homeless 
substance  abusers. 


Questions  133, 144 

The  items  in  these  questions  are  taken 
from  the  Short  Michigan  AlcohoUsm 
Screening  Test  (Question  122— Selzer, 
Vinokur,  and  van  Rooijen,  1975)  and  the 
Drug  Abuse  Screening  Test  (Question 
132— Skinner,  1982).  Both  of  the 
original  instruments  are  too  long  to 
include  in  this  study  in  their  entirety 
(24  and  28  items,  respectively). 
However,  the  inclusion  of  some  measiu^ 
of  symptomatology  related  to  substance 
abuse  was  felt  to  be  important,  to  detect 
the  level  of  functional  impairment 
related  to  substance  abuse  among  those 
who  never  sought  treatment  as  well  as 
among  those  who  have.  In  each  case  the 
eight  items  selected  are  those  with  the 
highest  correlations  with  the  total  scale 
score  for  the  original  scale  (r=.7  or 
higher).  Scores  based  on  these  selected 
items  should  function  in  virtually  the 
same  way  as  scores  we  would  obtain  if 
we  used  all  of  each  instrument. 

Questions  134, 145 

These  questions  assess  the 
respondent's  age  when  heavy  alcohol  or 
drug  use  began.  We  are  including  these 
questions  to  assure  that  we  will  know 
the  duration  of  the  respondents' 
substance  abuse  problems.  Answers  to 
these  questions  augment  the 
information  on  the  earliest  and  most 
recent  treatment,  and  will  provide  a 
more  complete  picture  of  the 


respondents'  involvement  with  alcohol 
and  drugs. 

Question  151 

This  question  is  asked  so  that 
respondents  can  provide  their  general 
impressions  oft  the  availability  and 
quality  of  services  in  their  commimity. 

3.  Efforts  to  Minimize  Burden 

Not  applicable.  Respondents  are 
individuals  at  service  sites  who  cannot 
respond  with  computer  tapes  or  disks. 
We  are  also  minimizing  the  burden  of 
the  FEMA  Local  Board  Contact  Persons, 
government  contacts,  service  providers 
and  knowledgeable  local  persons  by 
giving  them  the  combined  Usting  of  • 
service  providers  to  review  as  opposed 
to  asking  them  to  list  all  service 
providers  in  their  area. 

4.  Efforts  to  Identify  Duphcation,  and 
Use  of  Available  Information 

HUD  consulted  with  other 
government  agencies  and  outside 
experts  and  determined  that  the 
proposed  naUonal  NSHAPC  will  be  the 
only  current,  national  data  source  with 
detailed  information  on  the  types  and 
availabihty  of  programs  and  services 
offered  and  on  the  characteristics  of 
literally  homeless  persons  who  use 
services.  The  most  recent  national  data 
is  the  1987  Urban  Institute  Study. 

In  March  1987,  the  Urban  Institute 
conducted  a  survey  of  homeless  persons 
who  used  services  incities  of  100,000 
or  more.  The  NSHAPC  is  intended  to 
parallel  and  extend  the  methodology 
used  by  the  Urban  Institute  in  the  1987 
survey  to  capture  a  higher  proportion  of 
the  literally  homeless  population  who 
use  services. 

a.  The  NSHAPC  will  include 
additional  geographical  coverage.  Qties 
with  populations  of  100,000  or  less  and 
areas  outside  of  cities  will  be  included 
in  the  survey  sample.  (The  1987  Urban 
Institute  survey  only  included  cities 
with  populations  over  100,000.) 

b.  The  NSHAPC  will  include 
additional  topic  coverage.  The  client 
questionnaire  covers  more  topics  and  in 
greater  depth  than  was  covered  in  the 
1987  Urban  Institute  Survey.  There  are 
also  some  questions  similar  to  those  in 
the  1987  survey  so  that  a  comparison 
may  be  made  between  the  results  of  the 
two  surveys.  (The  1987  Urban  Institute 
survey  only  asked  about  drug  treatment. 
The  NSHAPC  asks  about  drug  treatment, 
as  well  as,  types  and  frequencies  of 
drugs  used,  and  information  about 
mental  health.) 

c.  The  interview  period  for  client 
interviews  for  the  national  survey  will 
be  one  month.  The  interview  period  for 


the  Urban  Institute's  1987  survey  was 
one  week. 

While  the  results  fit)m  the  Urban 
Institute's  1987  survey  provide 
characteristics  of  homeless  persons  who 
used  services,  it  does  not  include  the 
NSHAPC's  additional  emphasis  on 
geographical  and  topic  coverage  as 
described  in  A.4.  The  1987  study  did 
not  provide  any  information  on  Lbe 
types  of  programs  and  services  offered. 
The  Urban  Institute  simrey  is  also 
almost  10  years  old.  More  recent 
information  is  needed.  Thus,  there  is  no 
similar  information  available  that  coiild 
be  used  or  modified  for  use  for  the 
purposes  described. 

5.  Minimizing  Burden  on  Small 
Businesses 

The  Census  Bureau  plans  on  using  the 
combined  files  from  Federal  agencies 
and  national  organizations  and 
advocacy  groups  to  generate  listings  of 
service  providers  for  each  sample  area 
in  the  survey  and  mail  the  listings  to  all 
service  providers  contacted  by 
telephone  and  all  knowledgeable  local 
persons.  The  knowledgeable  local 
persons  and  service  providers  will  be 
asked  to  review  the  listing  for 
coinpleteness  of  all  service  providers  in 
their  area  and  to  add  any  missed  service 
providers  to  the  Ust.  The  state  homeless 
coordinator  will  only  be  asked  to  review 
the  Hsting  of  service  provider  (Form 
NSHAPC  lOOM).  The  Census  Bureau 
believes  the  file  will  provide  an  initial 
comprehensive  Usting  of  service 
providers  currently  offering  services  to 
the  homeless  thus  reducing  the  burden 
of  the  service  providers,  government 
contacts,  and  knowledgeable  local 
persons.  No  small  businesses  will  be 
contacted. 

6.  Consequences  of  Less  Frequent 
Collection 

Not  applicable.  This  is  a  one-time 
survey.  Phase  1  virill  be  conducted  fit>m 
October  2, 1995  to  January  15, 1996,  and 
Phase  2  from  January  21  to  March  30, 
1996. 

7.  Consistency  With  5  CFR  1320.6 

The  Census  Bureau  vnll  collect  these 
data  in  a  manner  consistent  with  the 
guideline  in  5  CFR  1320.6. 

8.  Consultations  Outside  the  Agency 

Consultations  have  been  made  with 
the  following  people: 

Dr.  Martha,  Burt.  The  Urban  Institute,  2100 

M  Street.  NW..  Washington,  DC  20037.  Tel: 

(202)  857-6551 
Ms.  Lorraine  Reilly  (formerly  of),  The  Urban 

Instimte,  2100  M  Street,  NW.,  Washineton. 

DC  20037,  Tel:  (202)  857-8551 
Dr.  Michael  Dennis,  Research  Triangle 

Institute,  Center  for  Social  Research  and 
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Policy  Analysis,  P.O.  Box  12194,  Research 
Triangle  Park,  NC  2770»-2194,  Tel:  (919) 
541-6429 
Dr.  Greg  Owen.  Wilder  Foundation,  Wilder 
Research  Center,  1295  Bandana  Blvd., 
North— Suite  210,  St.  Paul,  MN  55108- 
5197,  Tel:  (612)  647-4612 
Ms.  )oenne  Wiggens,  U.S.  Dept  of  Education, 
600  Independence  Avenue.  SW — Room 
4143,  Washington.  DC  20202.  Tel:  (202) 
401-1958 
Mr.  Tom  Fagen.  U.S.  Dept.  of  Education,  400 
Maryland  Avenue,  SW— Room  2043, 
Washington,  DC  20202.  Tel:  (202)  401- 
1682 
Mr.  John  Pentecost,  USDA— FmHA,  Room 
3345— South,  MFHD— PD,  Washington.  DC 
20250.  Tel:  (202)  720-8983 
Mr.  Tom  Sanders,  USDA— FmHA,  Room 
5343— South.  MFHD— PD,  Washington,  DC 
20250,  Tel:  (202)  720-1626 
Ms.  Amy  Donoghue,  USDA— FmHA— PAS, 
3101  Park  Center  Drive — Room  1130, 
Alexandria,  VA  22302,  Tel:  (703)  305-2920 
Ms.  lean  Whaley,  Dept.  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW— Rocnn  7267,  Washington,  DC  20410. 
Tel:  (202)  708-1234 
Ms.  Jane  Karadbil.  Dept  of  Housing  and 
Uiban  Development.  451  Seventh  Avenue, 
SW— Room  8112,  Washington,  DC  20410. 
Tel:  (202)  708-1537 
Mr.  Lafayette  Grisby  (formerly  of).  Dept.  of 
Labor,  Room  N-5637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.  Tel: 
(202)  535-0677 
Mr.  John  Heinberg.  Dept.  of  Labor.  Room  N- 
5637.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Tel:  (202)  535- 
0682 
Mr.  David  Lah,  Dept.  of  Labor,  Room  N-5637. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Tel:  (202)  535- 
0682 
Mr.  Pete  Doughoty,  Homeless  Programs 
Specialist,  Dept  of  Veterans  Affairs.  801 
Vermont  Avenue.  NW.,  Washington,  DC 
20420,  Tel:  (202)  273-5716 
Mr.  Eric  Lindblom  (IIIC)  (fonnerly  of).  Office 
of  Mental  Health.  Dept.  of  Veterans  Affairs. 
801  Vermont  Avenue,  NW.,  Washington, 
DC  20420,  Tel:  (202)  535-7311 
Dr.  Robert  Rosenheck,  MD,  VA  Medical 
Center,  NEPEC— 182,  950  Campbell 
Avenue,  West  Haven,  CT  06516,  Tel:  (203) 
937-3850 
Ms.  Cynthia  Taeuber.  Office  of  the  Deputy 
Director.  Bureau  of  the  Census. 
Washington.  DC  20233,  Tel:  (301)  457- 
4358 
Ms.  Annetta  Clark,  Special  Places/Group 
Quarters  Team,  Office  of  the  Assistant 
Division  Chief,  Population  Division, 
Bureau  of  the  Census,  Washington,  DC 
20233,  Tel:  (301)  457-2378 
M«.  Denise  Smith,  Special  Places/Group 
Quarters  Team,  Office  of  the  Assistant 
Division  Chief,  Population  Division, 
Bureau  of  the  Census,  Washington,  DC 
20233,  Tel:  (301)  457-2378 
Dr.  Charles  H.  Alexander,  Demographic 
Statistical  Methods  Division,  Bureau  of  the 
Census,  Washington.  DC  20233,  Tel:  (301) 
457-4290 
Mr.  David  Hubble.  Victimization  and 
Expenditure  Branch.  Demographic 


Statistical  Methods  Division.  Bureau  of  the 
Census.  Washington.  DC  20233.  Tel:  (301) 
457-4239 
Ms.  Marjorie  Dauphin.  Victimization  and 
Expenditure  Branch.  Demographic 
Statistical  Methods  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel:  (301) 
457-4190 
Ms.  Miriam  Rosenthal  (fonnerly  of). 
Victimization  and  Expenditure  Branch. 
Demographic  Statistical  Methods  Division. 
Bureau  of  the  Census.  Washington.  DC 
20233.  Tel:  (301)  457-4270 
Mr.  David  Homick,  Victimization  and 
Expenditure  Branch,  Demographic 
Statistical  Methods  Division,  Bureau  of  the 
Census.  Washington,  DC  20233,  Tel:  (301) 
457-4190 
Mr.  John  Bushery,  Quality  Assiu^nce  and 
Evaluation  Branch,  Demographic  Statistical 
Methods  Division.  Bureau  of  the  Census. 
Washington.  DC  20233.  Tel:  (301)  457- 
1915 
Ms.  Andrea  Meier.  Quality  Assurance  and 
Evaluation  Branch,  Demographic  Statistical 
Methods  Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  Tel:  (301)  457- 
1983 
Mr.  Michael  McMahon,  Field  Division, 
Bureau  of  the  Census,  Washington,  DC 
20233.  Tel:  (301)  457-4901 
Mr.  Chester  Bowie,  DenK>graphic  Surveys 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  Tel:  (301)  457- 
3773 
Mr.  Steven  Tourkin,  Methods,  Procedures 
and  Quality  Control  Branch,  Demographic 
Surveys  Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  Tel;  (301)  457- 
3791 
Ms.  Jacquie  Lawing,  Deputy  Assistant 
Secretary  for  Economic  Development 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Suite  7204,  Washington,  DC  20410.  Tel: 
(202)  708-2070 
Mr.  Mark  Johnston,  Senior  Advisor  on 
Homelessness,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.  Suite  7274.  Washington,  DC  20410. 
Tel:  (202)  708-5528 
Mr.  Mike  Roanhouse,  Office  of  Special  Needs 
Assistance,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Suite  7258,  Washington,  DC  20410, 
Tel:  (202)  708-1234 
Mr.  James  Hoben,  Office  of  Policy 
Development  and  Research,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410.  Tel:  (202)  708-0574 
Mr.  Keith  Lively.  Acting  Deputy  Assistant 
Secretary  for  Program  Systems,  Department 
of  Health  and  Human  Services,  200 
Independence  Avenue,  SW.,  Room  447D, 
Washington,  DC  20201,  Tel:  (202)  690- 
8774 
Mr.  Gerald  Britten  (formerly  of).  Deputy 
Assistant  Secretary  for  Program  Systems, 
Department  of  Health  and  Human  Services, 
200  Independence  Avenue,  SW.,  Room 
447D,  Washington,  DC  20201,  Tel:  (202) 
690-8774 
Ms.  Mary  Ellen  O'Connell.  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence  Avenue 


SW..  Room  447D.  Washington.  DC  20201. 
Tel:  (202)  260-0391 
Mr.  Fred  Osher  (formerly  of).  Office  of 
Programs  for  the  Homeless  Mentally  111, 
National  Institute  of  Mental  Health,  Dept. 
of  Health  and  Himian  Services.  Parkla*«i 
Bldg.,  Room  3C06,  5800  Fishers  Lane, 
Rockville,  MD  20857,  Tel:  (301)  443-3706 
Mr.  Walter  Leginski,  Homeless  Programs 
Branch,  Center  for  Menul  Health  Services, 
Paiklawn  Building,  room  llc-05, 
Rockville.  MD  20857 
Dr.  Robert  Huebner,  Ph.D.,  Health  Services 
Research  Branch,  National  Institute  of 
Alcohol  Abuse  and  Alcoholism,  Dept.  of 
Health  and  Human  Services,  Willow 
Building,  Suite  505, 600  Executive 
Boulevard.  Rockville.  MD.  20892-7003. 
Tel:  (301)  443-0786 
Mr.  Steve  Bartolomei-Hill,  Human  Sendee 
Policy,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Dept.  of  Health 
and  Human  Services,  Hubert  H.  Humphrey 
Bldg.,  Room  410E,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201,  Teh 
(202)  690-7148 
Ms.  Rhoda  Davis,  Office  of  Supplemental 
Security  Income,  Dept  of  Health  and 
Human  Services,  Altmeyer  Building,  6401 
Security  Blvd.,  Baltimore.  MD  21235,  Tel: 
(410)  965-6210 
Ms.  Terry  Lewis,  Administration  on 
Children,  Youth,  and  Families, 
Administration  for  Children  and  Families, 
Dept  of  Health  and  Human  Services,  Mary 
E.  Switzer  Bldg..  Room  2426,  330  C  Street, 
SW..  Washington.  DC  20201.  Tel:  (202) 
205-8051 
Dr.  Joan  Turek  Brezina,  Ph.D.,  Program 
Systems,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Dept.  of 
Health  and  Human  Services,  Hubert  H. 
Humphrey  Bldg.,  Room  444F,  200 
Independence  Avenue,  SW.,  Washington. 
DC  20201.  Tel:  (202)  690-6141 
Mr.  Mike  Jewell  (formerly  oO,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation.  Dept.  of  Health  and  Human 
Services.  Hubert  H.  Humphrey  Bldg— 
Room  44  7D,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  Tel:  (202) 
690-7316 
Ms.  Peg  Washnitzer.  Office  of  Community 
Services.  Administration  for  Children  and 
Families,  Dept.  of  Health  and  Human 
Services.  Aerospace  Bldg.,  7th  Floor,  370 
L'Enfant  Promenade,  SW.,  Washington,  DC 
20447,  Tel:  (202)  401-2333 
Mr.  Richard  Chambers,  Division  of 
Intergovernmental  Affairs,  Health  Care 
Financing  Administration,  Dept.  of  Health 
and  Human  Services,  Hubert  H.  Humphrey 
Bldg.,  Room  410B.  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  Tel: 
(202)  690-6257 
Ms.  Joan  Holloway,  Health  Resources  and 
Services  Administration.  Public  Health 
Services,  Dept.  of  Health  and  Human 
Services,  Parklawn  Bldg.,  Room  9-12.  5600 
Fishers  Lane,  Rockville,  MD  20857.  Tel: 
(301)  443-6134 
Ms.  Marsha  A.  Martin  (formerly  of). 
Executive  Director,  Interagency  Council  on 
the  Homeless.  457  Seventh  Street,  NW., 
Washington,  DC,  Tel:  (202)  708-1480 
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Mr.  George  Feiguson,  Interagency  Council  on 
the  Homeless.  457  Seventh  Street,  NW., 
Washington.  DC,  Tel:  (202)  708-1480 

Ms.  Delia  Hughes,  National  Network  of 
Runaway  and  Youth  Services.  1319  F 
Street,  N.W..  Suite  401.  Washington.  DC 
20004.  Tel:  (202)  783-7949 

Ms.  Vmb  Johnson,  SASHA  Bruce  Center 
Runaway  Shelter.  1022  Maryland  Avenue, 
NE.,  Washington,  DC  20002,  Tel:  (202) 
675-9340 

As  a  result  of  these  consultations,  all 
issues  were  resolved. 

9.  Assurance  of  Confidentiality 

The  provisions  of  the  Privacy  Act  of 
1974  (5  use  552a)  assure  the 
confidentiality  of  the  data  from  this 
sujvey. 

During  Phase  2  of  the  national  survey, 
the  field  representatives  will  inform  all 
service  providers  and  respondents 
verbally  of  the  confidentiality  of  their 
responses  and  the  voluntary  nature  of 
the  NSHAPC  along  with  other 
information  required  by  the  Privacy  Act 
of  1974  at  the  time  of  initial  contact.  As 
can  be  seen  onthe  NSHAPC 
questionnaire  cover  sheets  (Attachment 
A),  a  statement  of  confidentiality 
assurance  is  printed  at  the  top  of  the 
form.  Careful  procedures  are  followed 
by  the  Bureau  of  the  Census  to  assure 
privacy  during  the  interview,  and  to . 
protect  the  confidentiality  of  materials 
generated  during  the  course  of  the 
interview.  Every  Bureau  of  the  Census 
employee  takes  an  oath  and  is  subject  to 
a  jail  sentei\ce  and  a  fine  for  improperly 
disclosing  any  information  that  would 
identify  an  individual  or  household.  All 
field  representatives  are  trained  to 
interview  respondents  in  private.  All 
questionnaires  associated  with  the 
NSHAPC  national  survey  will  be  kept 
under  secured  conditions  by  the  Bureau 
of  the  Census. 

10.  Justification  for  Sensitive  Questions 

The  NSHAPC  200(A)  questionnaire 
has  the  following  sensitive  questions: 

Section  9— Question  94 

Question  94  asks  respondents  how 
they  get  their  food  and  where  they  eat. 
The  field  representatives  will  read  the 
response  categories  to  the  respondent. 
One  of  the  possible  answers  is  "trash 
cans".  When  planning  services  to  feed 
the  homeless  population,  it  is  critical  to 
understand  where  they  get  their  food. 
We  need  to  know  the  number  of  persons 
who  eat  from  trash  cans. 

Section  10— Question  96 

Question  96  asks  respondents  about 
their  medical  condition.  The  field 
representatives  will  rea4^the  response 
categories  to  the  respondent.  Possible 
responses  include  "test  positive  for 
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"mV",  "have  AIDS",  and  "use  drugs 
intravenously".  There  is  increasing 
concern  about  the  number  of  homeless 
persons  with  these  conditions. 
Information  about  these,  and  other 
conditiiMis,  is  essential  when  planning 
health  care  services  for  the  homeless. 

Section  11— Questions  119  c  and  d  and 
120  a-c 

These  questions  ask  about  jjarental 
neglect  and  abuse.  A  great  deal  of 
evidence  suggest  that  parental  neglect 
and  abuse  asked  about  in  questions 
120a-c  is  implicated  in  runaway 
behavior  and  youth  homelessness.  The 
answers  to  these  questions  will  reveal 
the  degree  to  which  the  present 
homeless  population  has  these 
experiences  in  their  background  as 
potential  contributing  factors  to  their 
homelessness. 

11.  Cost 

The  total  estimated  cost  for  Phase  1  of 
the  national  survey  is  $1,950,000.  Cost 
for  Phase  1.  Steps  1  and  2  is  $1,500,000. 
Cost  to  collect  detailed  program  and 
service  level  data  (Step  3)  is  $450,000. 
We  compiled  this  estimate  using 
individual  estimates  developed  within 
each  Census  Bureau  division  involved 
in  this  siuvey.  Estimates  are  based  on 
the  size  of  the  sample  and  the  length  of 
the  questionnaires.  Administrative 
overheads,  design,  printing,  and  mailing 
costs  are  included. 

The  total  estimated  cost  for  Phase  2  is 
$2,200,000.  The  only  cost  to  the  service 
providers  and  the  service  users  (clients) 
is  the  time  it  takes  to  complete  the 
questionnaire. 

12.  Estimate  of  Respondent  Burden 
We  estimate  the  average  time  to 

complete  the  NSHAPC-200A.  Service 
User  Questionnaire  to  be  45  minutes. 
These  estimates  are  based  on  in-house 
testing  and  out-house  testing  of  the 
questionnaire  by  the  Census  Bureau. 
This  is  a  total  of  2,850  hours. 

13.  Reason  for  Change  in  Burden 

Not  Applicable.  This  is  a  new  survey. 
There  are,  therefore,  0  hours  in  the 
current  0MB  inventory.  ^ 

14.  Project  Schedule 

Beginning  on  October  1, 1995,  the 
Census  Bureau  plans  on  telephoning  all 
service  providers  within  sample  areas  to 
collect  basic  information  about 
programs  offered.  After  the  phone  calls 
are  completed,  the  Census  Bureau  will 
mail  the  listings  of  service  providers  by 
sample  area  and  the  NSHAPC— L(2)L 
letter  to  providers  contacted  by 
telephone.  A  subsample  of  providers 
will  also  be  asked  to  provide  more 


detailed  information  about  the  services 
they  offer.  After  conducting  the  CATI 
interviews,  the  Census  Bureau  will  mail 
the  appropriate  questionnaires, 
NSHAPC  Form  lOOB  to  lOOL,  to  the 
providers  in  sample. 

Census  Bureau  personnel  also  will 
contact  individuals  bom  federal  and 
state  governments,  agencies, 
organizations  and  knowledgeable  local 
persons  and  ask  them  to  review  the  lists 
of  service  providers.  The  Census  Bureau 
will  conduct  these  operations  during 
October  1995  to  January  1996. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Universe  and  Respondent  Selection 
The  Census  Bureau  will  conduct  the 
national  survey  in  76  primary  sampling 
areas.  The  Census  Bureau  will  interview 
all  service  providers  in  the  sample  areas 
to  collect  basic  information  about  the 
programs  offered.  This  is  a  total  of 
25,000  interviews.  The  Census  Bureau 
will  select  a  subsample  of  providers 
within  those  areas  and  conduct  detailed 
mail  interviews  for  the  programs  and 
services  offered  by  the  provider.  This  is 
a  total  of  5,000  providers. 

Phase  1  of  the  survey  will  provide 
information  on  the  types  of  programs 
and  services  available  to  homeless 
people.  Phase  2  of  the  survey  will 
provide  estimates  and  detailed 
characteristics  about  homeless  service 
users,  including  the  literally  homeless.     . 
Most  research  to  date  has  been 
conducted  in  urban  and  suburban  areas. 
For  such  areas,  there  is  a  growing 
consensus  among  researchers  that  a 
service-based  survey  design  writh 
sampling  over  time  (vs  one-time 
sampling)  will  give  a  good 
representation  of  the  homeless 
population.  For  nonmetropolitan  areas, 
the  consensus  is  that  an  expansion  of 
the  types  of  service  providers  is  needed 
to  cover  the  homeless  adequately.  The 
Department  of  Agriculture  asked  us  to 
increase  the  number  of  sample  areas  and 
the  Census  Bureau  identified  ways  to 
design  the  survey  to  produce  reasonably 
precise  estimates  of  rural  homelessness. 
However,  it  should  be  noted  that  the 
procedures  for  measuring  rural 
homelessness  will  be  less  sophisticated 
than  our  procediu«s  in  urban  areas. 
There  is  much  to  learn  about  rural  areas 
and  the  NSHAPC  is  an  excellent 
opportunity  to  collect  information  about 
rural  homelessness.  In  the 
nonmetropolitan  areas  the  sampling 
frame  is  the  set  of  Community 
Assistance  Program  (CAP)  "Catchment 
Areas",  wherever  they  exist.  CAP 
catchment  areas  are  counties  or  local 
areas  grouped  together  to  receive 
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funding  and  provide  services  to  the 
needy  and  are  served  by  a  CAP  agency. 
Our  preliminary  research  indicates  that 
CAP  agencies  are  a  good  source  for  lists 
of  services  in  the  nonmetropohtan  areas 
they  cover.  In  a  few  nonmetropolitan 
areas  where  CAPs  do  not  exist,  the 
sampling  frame  is  the  set  of  coimties  or 
groups  of  counties. 

2.  Procedures  for  Collecting  Information 

Sampled  Service  Providers 

The  Census  Bureau  will  conduct  the 
survey  in  76  sample  areas;  this  is  the 
first  stage  of  sampling.  Within  each 
sample  area,  a  comprehensive  list  of 
service  providers  will  be  developed.  All 
providers  will  furnish  basic,  core 
information  on  programs  offered.  Phase 
1  also  includes  a  second  stage  of 
sampling  where  a  subset  of  service 
providers  will  be  selected  within  each 
sample  area  to  be  asked  more  detailed 
information  about  their  programs  and 
services. 

Sample  of  Clients  (Service  Users) 

In  Phase  2,  a  sample  of  clients  will  be 
selected  for  interviewing.  To  facilitate 
the  sampling,  we  are  asking  providers  to 
complete  Form  NSHAPC  •*,  Roster  for 
Provider  Facility.  This  form  will  help 
ensure  all  clients  at  the  housing 
programs  are  listed.  This  is  a  three-stage 
sample,  where  the  first-stage  sample 
corresponds  to  the  same  76  geographic 
areas  discussed  above  for  the  provider- 
interview  sample.  In  the  second  stage,  a 
sample  of  providers  will  be  selected  in 
each  sample  area  but  only  in  designated 
programs.  In  the  third  stage,  a  sample  of 
the  clients  at  each  of  the  sample 
provider  facilities  will  be  selected. 

Estimation 

In  Phase  1,  the  estimates  needed  for 
proportions  of  providers  falling  in 
different  categories. 

The  estimates  needed  from  Phase  2 
consist  of  proportions  of  clients  frdling 
in  different  categories.  The  base  for 
these  proportions  can  be  derived  in  two 
ways: 

a.  Weighted  estimates  of  the  average 
number  of  persons  using  services  on  any 
given  day  in  February; 

b.  Weighted  estimates  of  the  total 
niunber  of  persons  using  services  at  any 
time  during  February. 

Other  estimates  can  be  derived  from 
these.  For  example,  the  weights  applied 
to  obtain  estimates  (a)  or  (b)  could  be 
used  for  estimates  only  of  those  service- 
using  poscois  who  are  homeless 
according  to  different  definitions  of 
homelessness.  For  the  national  survey, 
it  is  likely  that  we  will  give  a  range  of 
estimates,  correspondii^  to  different 


assumptions  about  coverage  and 
multiplicity  biases. 

The  weights  for  (a)  will  be  standard 
survey  weights  based  on  the  selection 
probability,  with  adjustments  for 
nonresponse.  There  will  be  a 
"multiplicity"  adjustment  to  reduce  the 
relative  weight  of  people  who  have 
more  than  one  chance  of  selection 
because  they  use  more  than  one  type  of 
program,  for  example,  both  shelters  and 
soup  kitchens,  as  determined  from  the 
questionnaire. 

For  (b)  we  are  considering  three 
estimation  methods.  One  purpose  of  the 
pretest  was  to  get  information  to 
evaluate  these  methods. 

Method  1:  The  weight  will  be 
proportional  to  the  number  of 
consecutive  days  prior  to  the  interview 
(up  to  28  days)  that  the  person  did  not 
use  a  shelter  (for  the  shelter  sample)  or 
soup  kitchen  (for  the  soup  kitchen 
sample),  and  likewise  for  other  types  of 
programs.  For  example,  a  person  who 
says  this  is  their  first  night  in  any 
shelter  in  the  last  28  days  will  be  given 
a  weight  28  times  the  typical  wei^t  of 
a  person  who  was  in  a  shelter  the  night 
before.  (Intuitively,  the  method  assiunes 
that  for  every  person  we  find  who  is  just 
entering  homelessness,  there  are  27 
othere  whom  we  miss  because  we  did 
not  happen  to  interview  them  on  their 
first  day.)  There  is  a  precise 
mathematical  justification  for  the 
method  as  giving  an  imbiased  estimate 
of  the  total  number  of  service  users 
during  28-day  periods  centered  around 
February,  making  some  assumptions 
that  overall  patterns  of  service  use  are 
fairly  constant  throughout  the  month. 

This  is  intended  to  be  our  primary 
method.  The  potential  drawback  of  this 
method  would  be  if  the  pretest  finds  too 
many  people  who  are  just  starting  to  use 
services  after  a  long  absence,  resulting 
in  too  many  large  weights.  Limited 
research  from  1990  census  evaluation 
projects  suggests  that  this  should  not  be 
a  problem.  However,  if  this  turns  out  to 
be  a  problem  we  would  either  use  the 
Method  2  or  use  Method  1  with  a  7-day 
"window"  instead  of  a  28-day 
"window". 

Method  2:  The  weight  will  be 
inversely  proportional  to  the  number  of 
days  in  the  last  week  the  client  used  a 
shelter  (for  the  shelter  sample)  or  soup 
kitchen  (for  the  soup  kitchen  sample), 
and  likewise  for  other  types  of 
programs.  This  is  the  procedure  used  in 
the  1987  Urban  Institute  study.  We  will 
ask  this  question  for  comparability  with 
that  survey.  This  approach  has  two 
disadvantages.  First,  even  if  the 
questions  are  answered  accurately,  the 
method  has  a  mathematical  bias  unless 
each  person  has  the  same  pattern  of 


service  use  each  week.  Second,  it  is  not 
reasonable  to  ask  a  person  for  his/her 
average  shelter  use  for  an  entire  month, 
so  the  method  cannot  give  direct 
estimates  for  the  total  niunber  using 
services  during  a  period  longer  than  a 
week. 

Method  3:  Capture-recapture.  We  are 
not  using  capture-recapture  estimation. 
It  would  require  selecting  the  sample 
independently  each  day,  so  that  there 
would  be  a  chance  that  a  person  or 
smal^  shelter  might  come  into  sample 
numerous  times. 

The  Urban  Institute  and  the  Census 
Bureau  develo]}ed  the  survey  design.  As 
part  of  Joint  Statistical  Agreements 
between  the  Urban  Institute  and  the 
Census  Bureau,  the  following 
operational  papers  were  developed. 
Each  are  available  from  the  Census 
Bxireau  of  request. 

Joint  Statistical  Agreement  91-30 

— Developing  a  Provider  List — 

November  27, 1991 
— Methodological  Issues  and  Options — 

November  27. 1991 
— Options  for  Evaluating  Coverage  in 

Urban  Areas — December  10, 1991 
— Ranking  of  Data  Items  by  Federal 

Agencies — December  10, 1991 

Joint  Statistical  Agreement  92-01 

— Draft  Questionnaire  and  Agency  Data 

Needs— March  26, 1992 
— ^Developing  Provider  Lists  for  a 

National  Homeless  Siuvey — ^March 

26. 1992 
— ^Proposed  Methodology  for  a  National 

Homeless  Sxirvey— March  26, 1992 
— Questions  for  Unduplicating  and  for 

Estimating  a  Month-Long  Point 

Prevalence  and  Annual  Prevalence — 

March  26, 1992 
— ^Developing  Estimates  of  the  Number 

of  Service  Providers  in  Different 

Strata— April  10,  1992 
— Options  for  Evaluating  Survey 

Coverage  in  Urban  Areas,  and 

Preliminary 
— Information  on  Rural  AreaB<^April  10. 

1992 

Joint  Statistical  Agreement  92-04 

— Mechanics  of  List  Development  and 
Additional  Field  and  Survey 
Procedures — August  14, 1992 

— ^Estimates  of  Service  Providers  and 
Users  in  Non-MSA  Areas,  and 
Options  for 

— Evaluating  Survey  Coverage  in  These 
Areas— August  4, 1992 

3.  Method  to  Maximize  Response 

a.  Survey  Frame  for  Client  Interviews 

New  research  indicates  the  greatest 
improvement  in  coverage  of  the 
homeless  population  is  through 
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sampling  this  population  over  time, 
(e.q.,  soup  kitchens  and  shelters)  and 
outreach  programs  during  a  four-week 
period.  The  NSHAPC  survey  design 
uses  a  service-based  methodology.  A 
"service  user"  is  anyone  who  uses 
generic  services  or  shelters,  soup 
kitchens,  or  other  services  for  the 
homelsss.  The  survey  frame  will  include 
shelters,  soup  kitchens,  outreach 
programs,  and  possibly  other  programs. 
A  "non-service  user"  is  anyone  who 
does  not  use  any  of  these  services. 

According  to  the  1987  Urban  Institute 
study,  the  shelter  frame  covers  homeless 
people  who  use  shelters,  which  may  be 
35  to  40  percent  of  the  homeless  on  any 
given  night,  and  about  50  percent  over 
the  course  of  a  week.  If  conducted  on  a 
one-night  basis,  the  shelters'  sampling 
frame  taken  by  itself  will  miss  many 
homeless  who  use  shelters  infrequently, 
homeless  service  users  who  do  not  use 
shelters  but  do  use  soup  kitchens  and 
other  services,  and  homeless  people 
who  do  not  use  any  services.  If  data 
collection  involves  repeated  samples 
&t>m  the  same  shelters  over  the  course 
of  a  week  or  a  month,  a  considerably 
higher  proportion  of  the  homeless 
(perhaps  as  high  as  70  percent)  is  likely 
to  be  captured  through  a  methodology 
based  on  shelters. 

The  soup  kitchen  sampling  frame, 
taken  by  itself  over  the  course  of  a  week, 
will  capture  a  proportion  of  very  poor 
people  residing  in  conventional 
dwellings  who  may  turn  out  to  be  at 
imminent  risk  of  homelessness. 
According  to  the  1987  Urban  Institute 
study,  43  percent  of  soup  kitchen  users 
are  not  literally  homeless.  When  shelter 
and  soup  kitchen  frames  are  combined 
during  the  course  of  a  week,  the  shelter 
and  soup  kitchen  fr-ames  will  probably 
cover  about  70  percent  of  the  literally 
homeless  and  a  small  but  unknown 
proportion  of  the  service-using  at-risk 
population.  When  data  collection  covers 
a  month  (as  planjied  for  the  national 
survey),  the  coverage  will  be  even 
greater— perhaps  as  high  as  85-90 
percent  of  the  Uterally  homeless. 

In  many  cities,  the  array  of  services 
for  the  homeless  include  one  or  more 
outreach  programs.  These  programs  may 
be  operated  by  a  shelter,  soup  kitchen, 
drop-in  center,  health  care  center, 
neighborhood  center,  or  other  service 
facility.  Their  target  population  is 
homeless  people  who  do  not  routinely 
use  shelters  or  soup  kitchens.  The 
outreach  programs  typically  distribute 
food,  and  sometimes  blankets  or  warm 
clothing.  Outreach  teams  typically 
follow  a  route  that  covers  the  known 
locations  frequented  by  homeless  street 
people,  or  where  homeless  street  people 
assemble  at  the  time  they  know  the 


"food  wagon"  vfill  come  by.  Including 
outreach  programs  in  a  design  as  a 
sampling  fr^me  allows  one  to  maintain 
the  control  and  efficiency  associated 
with  sampling  service  programs  and 
their  users,  while  still  reaching  the 
"reachable"  proportion  of  the  street 
homeless  population.  Outreach 
programs  are  probably  the  best  single 
source  of  information  about  the  hidden 
street  poptilation  and  the  most  cost 
effective  opportunity  to  make  contact 
with  the  street  population.  Additional 
enumeration  of  street  locations  and 
encampments  yields  little  overall 
coverage  improv^ent  when  shelters, 
soup  kitchens,  and  outreach  programs 
are  interviewed  over  time. 

The  NSHAPC  is  designed  to  cover  as 
much  of  the  literally  homeless 
population  as  possible  and  sfill  meet  the 
cost  considerations  of  the  sponsoris. 
From  previous  research,  it  appears  that 
up  to  90  percent  coverage  of  the  literally 
homeless  population  is  achievable  with 
the  shelter/soup  kitchen/outreach 
programs  methodology  conducted 
during  a  winter  month.  This  service- 
based  methodology  will  be  considerably 
cheaper  and  easier  than  implementing  a 
street  enumeration  to  attempt  to  get  the 
last  10  percent.  In  addition,  even  if  the 
resources  were  conunitted  to  achieve 
full  coverage,  there  is  no  guarantee  we 
would  get  the  last  10  percent. 

b.  Incentives  to  Participate  in  the  Suirvey 

Private  imiversity  researchers,  usually 
with  funding  from  federal  grants,  have 
conducted  past  homeless  surveys.  In  the 
past,  researchers  have  paid  respondents 
to  participate  in  a  survey,  usually  about 
$20.  The  NSHAPC  survey  will  impose 
an  extra  burden  on  the  service  providers 
who  are  asked  to  participate  in  the 
survey  since  they  will:  participate  in 
pre-contact  meeting(s)  with  Census 
Bureau  regional  office  staff;  provide 
space  at  their  facility  for  the  Census 
Bureau's  field  representatives  to 
interview  sample  persons  on  scheduled 
days  and  at  scheduled  times;  and 
administer  cash  pajnnents  to  the  survey 
respondents.  The  NSHAPC  survey  also 
will  impose  an  extra  burden  on  the 
selected  sample  of  homeless  persons 
because  they  will  be  asked  to  remain  at 
the  service  provider's  facility  for  an 
interview  that  may  take  45  minutes  and 
respond  to  personal  questions.  Given 
these  drciunstances,  we  feel  it  is 
appropriate  to  offer  a  monetary 
incentive  of  $200  to  each  service 
provider  and  $10  to  each  respondent  to 
guarantee  their  cooperation  in  the 
survey. 

While  there  is  no  research  specifically 
on  the  effects  of  paying  the  homeless, 
there  is  a  strong  research  basis  for  the 


use  of  monetary  incentives  to  increase 
the  cooperation  of  economically 
disadvantaged  populations.  Two  studies 
using  random  assignment  have  carefully 
examined  the  impact  of  incentives  on 
survey  cooperation. 

The  first  study,  by  Stuart  H. 
Kerachsky  and  Charles  D.  Mallor  (1981). 
examined  the  use  of  incentives  in 
surveys  of  Job  Corps  participants  and  a 
comparison  group.  Five  thousand  eight 
hundred  people  participated  in  the 
study.  The  survey  population  consisted 
•  of  economically  disadvantaged  youths 
aged  16-21  at  the  beginning  of  the 
study.  (The  survey  respondents  were 
interviewed  3  times  over  18  months). 
Survey  respondents  were  offered  either 
no  incentive  or  a  $5  payment  for  their 
participation  in  the  30  minute  survey. 
(The  1991  equivalent  value  of  the 
incentive  payment  is  approximately 
$15.) 

llxe  impact  of  the  monetary 
incentives  was  determined  by 
comparing  the  survey  response  rates 
and  other  outcomes  for  the  experimental 
group  (the  $5  incentive  group]  to  those 
for  the  control  group  (the  $0  incentive 
group).  The  most  notable  findings  bom 
this  survey  on  the  effect  of  respondent 
payments  are: 

•  Response  rates  increased  by  offering 
a  monetary  incentive.  [More  people 
were  located  (10  percent)  and 
completed  the  survey  (5  percent)  when 
an  incentive  was  offered.] 

•  Item  nonresponse  rates  decreased. 
(Fewer  "Don't  Know"  responses.) 

•  The  cost  per  completed  interview 
was  smaller  for  the  group  that  was 
offered  an  inventive. 

The  second  study,  by  the  Educational 
testing  Service  (1991),  examined  the  use 
of  monetary  incentives  in  the  pilot  test 
of  the  National  Adult  Literacy  Survey. 
The  sample  population  of  2,000 
included  a  nationally  representative 
sample  of  adults  aged  16  and  older 
living  in  households.  The  sample 
persons  completed  a  15  minute 
background  questionnaire  and  a  timed 
45  minute  test  of  literacy  skills.  The 
respondents  received  a  monetary 
incentive  of  $0,  $20,  or  $35  for 
participating  in  the  survey.  The  impact 
was  of  the  monetary  incentives  was 
determined  by  comparing  the  survey 
response  rates  and  other  outcomes  for 
the  experimental  groups  (the  $20  and 
$35  incentive  groups)  to  those  for  the 
control  group  (the  $0)  incentive  group). 
The  most  notable  findings  from  this 
svuvey  on  the  effect  of  respondent 
payments  are: 

•  Response  rates  for  economically    ~ 
disadvantaged,  minority,  and  high 
school  dropout  populations  are 
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significantiy  improved  by  offering 
monetary  incentives. 

•  The  use  of  monetary  incentives 
reduced  item  nonresponse  and  data 
collection  costs. 

•  Many  other  studies  have  been  done 
and  articles  written  dociunenting  the 
effiact  of  monetary  incentives  on 
response  rates. 

•  A  study  by  Miller,  Kennedy,  and 
Bryant  (1972)  of  the  1971  Health  and 
Nutrition  Examination  Survey  showed 
that  offering  a  monetary  incentive 
increased  the  response  rate  from  70 
percent  to  82  percent. 

•  A  study  by  Chromy  and  Horvitz 
(1978)  suggests  that  response  rates  were 
found  to  be  imacceptably  low  when  no 
monetary  incentive  was  used.  However, 
the  participation  rate  increased  from  70 
to  85  percent  with  the  use  of  monetary 
incentives. 

•  A  study  by  Berk.  Mathiowetz, 
Ward,  and  White  (1988)  discusses  how 
monetary  incentives  improved  the 
response  rates  of  adults. 

During  1991  and  1992,  the  University 
of  Michigan  Survey  Research  Center, 
examined  the  effects  of  monetary 
incentives  on  the  vsrillingness  of  youth 
to  participate  in  the  Youth  Risk 
Behavior  Surveillance  System  (YRBS) 
interview  and  on  their  motivation  to 
answer  YRBS  questions  as  accurately 
and  truthfully  as  possible.  The  study 
involved  focus  groups  with  about  6  to 
8  teenagers  (ages  12-19)  in  each  group. 
The  focus  groups  included  teenagers 
from  a  range  of  ages,  racial,  and  ethnic 
backgrounds  and  both  sexes.  In  order  to 
assess  the  impact  of  monetary 
Incentives  on  respondent  participation 
and  the  motivation  group,  interviews 
with  both  the  youth  and  their  parents 
occurred.  A  split  sample  experiment 
was  conducted  during  the  pretest 
interviews  in  order  to  more  formally 
assess  the  effect  of  monetary  incentives 
on  respondent  participation.  The  most 
notable  findings  from  the  YRBS  on  the 
^effect  of  respondent  payments  are: 

Youth  who  are  aware  that  they  will 
he  paid  for  completing  an  interview  are 
more  likely  to  agree  to  participate  (the 
cooperation  rate  increased  from  79 
percent  to  90  percent  because  of  the 
respondent  being  paid  for  participating 
in  die  survey). 

Note:  The  youth  group  participants  stated 
that  monetary  compensation  (the  youth 
received  $20  for  participating  in  the  study) 
was  important  to  their  iceeping  their 
appointments  to  participate  in  the  study. 

•  Youth  feel  that  monetary 
compensation  increases  the  seriousness 
with  which  they  approach  the  task  of 
answering  questions  and  increases  the 
accuracy  and  truthfulness  of  their 


responses.  This  point  is  particularly 
relevant,  given  the  personal  nature  of 
the  NSHAPC  questionnaire  (i.e.,  drug 
and  alcohol  use  and  mental  health 
status)  and  the  fact  that  the  NSHAPC 
questionnaire  will  be  administered  at 
the  service  provider  facilities. 

The  first  two  studies  show  that  the 
response  rates  for  economically 
disadvantaged  populations,  which 
include  homeless  persons  who  use 
services,  are  significantly  improved  by 
offering  monetary  incentives.  While  the 
University  of  Michigan  survey  only 
dealt  with  the  effects  of  monetary 
incentives  on  youth,  the  restdts  not  only 
show  that  youth  respondents  are  more 
willing  to  cooperate  when  they  receive 
payment  but  that  the  parents  of  the 
youth  also  feel  that  payment  is 
beneficial  in  obtaining  the  res|>ondents' 
participation.  The  results  from  this 
survey  are  noteworthy  since  the 
respondents  for  the  NSHAPC  will 
include  both  youth  and  adidts. 

No  surveys  have  been  conducted  with 
homeless  persons  to  actually  compare 
the  response  rates  of  homeless  persons 
who  receive  a  monetary  incentive  for 
participation  to  those  homeless  persons 
who  do  not  receive  a  monetary 
incentive  for  participation.  However, 
there  have  been  numerous  studies 
conducted  dealing  with  the  homeless 
population,  in  which  respondents  were 
paid. 

In  a  paper  presented  at  the  Fannie 
Mae  Annual  Housing  conference  in 
Washington,  DC  on  May  14, 1991,  Dr. 
Michael  Dennis  of  the  Research  Triangle 
Institute  presented  a  chronological 
summary  of  ten  relevant  studies  on 
homelessness  completed  since  1983. 
(See  Attachment  D  for  a  list  of  these 
studies.)  In  all  ten  studies,  the 
respondents  received  payment  for 
participating  in  the  study.  In  February 
1991,  the  Research  Triangle  Institute 
conducted  the  Washington,  DC 
Metropolitan  Area  Drug  Study 
(DC*MADS)  and  paid  participants  $10 
along  with  offering  them  coffee,  juices. 
Pop  Tarts,  and/or  toothbrushes  for 
taldng  the  time  to  participate  in  the 
survey.  The  Research  Triangle  Institute 
also  gave  a  $35  food  donation  to  the 
service  providers  each  morning  they 
sampled  at  the  provider's  facility.  In 
October  1991,  the  Wilder  Foundation 
completed  a  statewide  enumeration  of 
homeless  persons  in  Minnesota. 
Respondents  received  a  $5  cash 
payment  for  the  half-hour  interview. 

These  past  practices  of  paying 
respondents  has  direct  implications  on 
the  NSHAPC  survey  design  and  on 
response  rates  of  the  NSHAPC.  The 
success  of  the  survey  is  dependent  upon 


the  cooperation  of  the  service  providers 
and  respondents. 

(1)  Cooperation  of  Service  Providers 

Most  service  providers  require  (or 
prefer)  respondents  to  be  compensated 
for  their  participation  in  the  survey. 
Paying  the  service  providers  is  also 
critical  to  guarantee  their  cooperation. 
The  cooperation  of  the  service  providers 
is  essential  for  the  following  reasons: 

(a)  Providers  determine  if  the 
voluntary  survey  will  be  conducted  at 
the  facility.  They  also  determine 
logistical  arrangements  for  conducting 
the  interview. 

(b)  Providers  must  agree  to  allow 
respondents  to  remain  at  the  facility 
(e.g.,  after  eating)  to  be  interviewed. 
Normally,  persons  are  required  to 
immediately  leave  the  site  once  services 
are  provided. 

(c)  Providers  often  have  significant 
influence  vnth  homeless  persons 
seeking  their  services. 

(2)  Respondent  Cooperation 

The  survey  design  of  the  NSHAPC 
requires  sampling  persons  at  the  facility. 
Paying  respondents  is  critical  to  ensure 
that  designated  sample  persons  remain 
at  the  facility  to  be  interviewed  once 
they  have  used  the  services  offered. 
Without  ptayment,  there  is  Uttle 
incentive  for  resp>ondents  to  remain  on 
site  for  an  interview  that  may  take  45 
minutes  and  asks  personal  questions, 
such  as  drug  and  alcohol  use,  mental 
health  status,  living  conditions, 
victimizations,  and  imprisonment. 

In  our  consultations  writh  outside 
experts  in  this  field,  all  persons 
indicated  that  paying  respondents  to 
participate  in  the  survey  was  critical  to 
achieving  acceptable  response  rates.  All 
experts  agree  that  we  should  expect 
high  nonresponse  rates  if  respondents 
are  not  comi>ensated  for  their 
participation. 

To  ensure  the  cooperation  of  the 
service  providers  and  the  respondents, 
we  recommend  that  a  Memorandum  of 
Understanding  (see  Attachment  E)  be 
entered  into  by  the  U.S.  Bureau  of  the 
Census  and  the  service  facility.  Under 
this  agreement,  the  Census  Bureau  will 
compensate  the  service  providers  for 
their  help.  For  example,  the  Census 
Bureau  will  ask  the  service  provider  to: 

•  Participate  in  pre-contact  meetiog($) 
with  Census  Bureau  regional  office  staff 
to  make  logistical  arrangements  to 
conduct  the  survey. 

•  Make  space  avaUable  at  the  facility 
to  interview  sample  persons. 

•  Agree  to  allow  the  field 
representatives  to  conduct  interviews  on 
scheduled  days  and  at  scheduled  times 
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according  to  the  statistical  sampling 
schemes  designed  for  the  NSHAPC. 

•  Administer  cash  payments  of  $10  to 
survey  respondents.  Administering  cash 
payments  this  way  alleviates  safety 
concerns  about  placing  the  field 
representatives  and  survey  respondents 
at  risk  of  crime. 

We  believe  that  the  studies 
siunmarized  here  make  a  strong  case  for 
the  use  of  monetary  incentives  to 
guarantee  the  cooperation  of  the  service 
providers  and  the  respondents. 


4.  Contacts  for  Statistical  Aspects  and 
Data  Collection 

The  following  individuals  are  being 
consulted  on  statistical  aspects  of  the 
survey  design: 

Dr.  Martha  Burt,  The  Urban  Institute.  2100  M 
Street.  NW..  Washington.  DC  20037.  Tel: 
(202)  857-8551 

Dr.  Michael  Dennnis.  Research  Triangle 
Institute,  Center  for  Social  Research  and 
Policy  Analysis,  PO  Box  12194,  Research 
Triangle  Park.  NC  27709-2194,  Tel:  (919) 
541-6429 


Dr.  Charles  H.  Alexander,  Demographic 
Statistical  Methods  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  (301)  457- 
4290 

The  Census  Bureau  will  collect  the 
data  for  this  siuvey.  Mr.  Steven  Tourkin 
is  responsible  for  the  collection  of  all 
data  and  is  the  Census  Biu«au  contact 
person  for  the  survey. 

Mr.  Steven  C  Tourkin,  Demographic  Surveys 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  (301)  457-3791  -' 

BHJJNQ  COOe  4210-«2-M 


Client 
Ko. 
(8) 

RSSBItVSD 

Hit  MialMr 

from 

SKAPC-? 

(9) 

Bmm  o£  CXlanc 
(10) 

teMTka 

(11) 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36     ^ 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

1         ^^ 

1         ^* 

55 

56 

1 

57 

58 

59 

60 

• 

61. 

62 

! 

63 

1 

64 

1 

^s 

44564 


Federal  Register  /  Vol.  60.  No.  166  /  Monday,  August  28,  1995  /  Notices 


Form    MSHAPC  -   300 

ROSTER  FOR  PROVIDER  FACILITY 

• 

(1)  9rv\dtr  rteility  Um  and  Addrns 

(2)  Pntrm  far  tfiteh  Cli«nt  lnt«nr««M  WHl  ■•  Cof«uct«d: 

(3)  OaifWMd  Data  of  Intarvfw: 

mBM»,W|_.Mrfp»wBi 

( 

.(a)  Arrivol  ttat:                                           ' 

(b)  Oaparturo  Urn: 

(c)  M: 

(d)  tutt/Camty 

(•)  Facility  eada: 

(4)    Intake  llaurt  for  ^rofrMi: 

fran:             /              to:             / 

(f>  At  and  of  vlait 
Actual  niter  of  cllanti 

: 

(S)   Oe  you  neraoUy  ko«p  o  rootor  or  lot  of 
ymr  cllanttT 

LI     TO. 

Ll-o 

U)  Kox  mnf  cltow*  to 
you  upact  will  iImh 
IS  for  ttw  proKM, 
data  and  tiaaa  livan 
•n  (Z),  (3}  aid  (4>? 

(T)      Will  all  paapla  llatad  an  tkU  raatar 
b»  praaant  durim  ttm  haura 
indlcatadr 

LI  »« 

LI    ■«        (Indteato  <n  lowko 

Client 
Ho. 
(8) 

RSSBRVED 

Hit  Runber 

frcm 

SHAK-? 

(9) 

■mm  of  Client 
(10) 

■aawrlu 

(11) 

1 

2 

3 

4 

1 

5 

6 

7 

8 

9 

10 

11 

12 

13 

L       14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

' 

25 

■ 

Sheet          of 

_sheecs 

Federal  Register  /  Vol,  60,  No.  166  /  Monday,  August  28,  1995  /  Notices 


44565 


NSHAPC-201 


Attachment  E 


AGREEMENT  BETWEEN 


AND  THE 


(Provider  Facility  Name) 
UNITED  STATES  BUREAU  OF  THE  CENSUS 
TEST  SURVEY  OF  HOMELESS  PERSONS  WHO  USE  SERVICES 


Back^ound 

The  United  States  Bureau  of  the  Census  (Census  Bureau),  pursuant  to  a  reimbursable  agreement  with 

the  Department  of  Housing  and  Urban  Development  (HUD),  plans  to  condu(n  a  survey  of  homeless 

persons  who  use  the  services  of  the  ( ] ).  hereinafter 

(Provider  Facility  Name) 

called  the  Provider  during  February  1996.  and  will  interview  users  at  the  Provider's  location($). 

The  Provider  will  furnish  the  Census  Bureau  with  interviewing  space  and  assist  in  the  distribution  of 


payments  to  interviewees. 


Terms 


The  Provider  and  the  CENSUS  BUREAU  AGREE  that: 

1 .  The  Provider  will  meet  with  Census  Bureau  Regional  staff  at  least  (7)  days  prior  to  initiation  of 
the  Survey  to  discuss  and  agree  upon  arrangements  for  conducting  interviews.  The  arrangements 
will  include  items  such  as.  the  number  of  days  that  the  Census  Bureau  survey  staff"  will  visit  the 
Provider's  facilities,  and  the  schedule  of  interview  times. 

2.  The  Provider  will  have  its  facility(ies)  open  and  available  to  the  Census  Bureau  survey  staff' 
during  the  scheduled  interview  times  and  have  a  Provider  staff'  member  present  during  those 
times. 

y.     The  Provider  will  furnish  the  specified  accommodations  for  conducting  interviews.  These 
accommodations  shall  include  a  separate  room,  (6)  chairs.  (3)  tables,  and  sufficient  lighting 
suitable  for  reading.  The  accommodations  may  be  revised  if  other  suitable  arrangements  can  be 
provided. 

4.      Pursuant  to  HUD  legal  authority,  interviewees  will  receive  a  one-time  $10.00  payment.   Funds 
for  this  purpose  in  the  amount  of  $50.00  will  be  distributed  in  advance  to  the  Provider.  The 
Prov'fdtT  agrees  to  pay  the  interviewees  upon  completion  of  the  interviews,  and  upon 
presentation  of  payment  slips  as  provided  to  the  interviewee  by  the  interviewer.  The  Provider 
further  agrees  to  collect  and  return  all  payment  slips  to  the  designated  Census  Regional  office. 
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5.  If  the  Provider  operates  any  outreach  program(s)  and  the  Census  Bureau  decides  to  conduct 
interviews  at  those  locations,  the  Provider  will  furnish  at  least  one  staff  member  to  accompany 
the  Census  Bureau  survey  staff,  and  pay  each  interviewee  at,  or  near,  the  completion  of  the 
interview. 

6.  Any  Provider  staff  members  assisting  with  this  survey,  or  otherwise  involved  with  this  project, 
shall  be  sworn  to  maintain  census  confidentiality. 

7.  After  completion  of  all  interviews  at  the  Provider's  facility(ies)  and  outreach  locations  operated 
by  the  Provider,  and  after  all  payment  slips  are  returned  and/or  accounted  for.  the  Census 
Bureau  shall  provide  an  amount  not  to  exceed  $200.00  for  the  use  of  their  facility(ies).  plus 
$10.00  for  each  returned  payment  slip,  such  payments  to  be  made  pursuant  to  HUD  legal 
authority.  The  final  payment  to  the  Provider  will  be  determined  as  follows: 

Payment  for  use  of  facility  -  $200.00 

Plus  $10.00  for  each  completed  interview 

Minus  initial  payment  of  $50.00.  ^ 


bv: 

(PROVIDER  NAME) 

* 

(Signature.  Mgr.,  or 
Person  in  Charge) 

(Print  Name) 

Date:_ 

Title) 

UNITED  STATES  CENSUS  BUREAU 


by: 


(Signature.  RO  Supv.) 


(Print  Name) 


Date: 
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INSHAPC-200(X) 


SERVICE  USERS 

NATIONAL  SURVEY  OF  HOMELESS 
ASSISTANCE  PROVIDERS  AND  CUENT5 


Hdon  MSaMiA)  wliiah  ii  ^ 
1M»ar«w 


I  all 


VNE  RBV  wHillflS  Sl^  HlMffTIISDOn  VMt  OOIUO  UWMf^  VW* 


mmmmpm 


ipann.  Hiw  Mmnwna  nMitfng  «M  Bwaat  MMMii  arifw  oiMi 
■jtedten  c<  l»<y«iB»jHiiiS[i|  wig|Miiiow»  fcr  wdwim  t***  Nw 

HoMd^ Id U>^>t>>i1inw<. WMWramt DC  tOMSoTm^ 

0*  DM  a«w  M»  wniaMid  toM  to  Mmt  «f  «MM 


A.ROeod« 


D.PSU 


•.State 


B.  Provider 


C.  County 


F.  Oueetionneif  P 


O.  Name  of  Provider 


Progtam  Type 


H.  MolNng  addreee  -  Number  Md  mrmt  or  Pott  OHiet  Box 


City 


ZIP  Cod* 


L  FMd  nopieeentstlve  ftsnte 


fNTERVIEW 


POooe 
I  (wD  interviewed     aDRehieed 


K.Oaia 


0«y 

]  IIE 


L.T1me 


pjn. 


M.  Total  time 


n 


INTRODUCTION 


Hello,  I  am  (Field  Representative's  name)  from  the  United  States  Bureau  of  the  Census.  Here  is  my 
identification  card.  We  are  conducting  a  survey  for  the  Interagency  Council  on  the  Homeless.  United  States 
Department  of  Housing  and  Urtxin  Development  and  other  Federal  agencies  to  obtain  infonnation  on  the  persons 
who  use  services  such  as  shelters  and  soup  kitchens.  The  survey  will  take  about  45  minutes  of  your  time.  The 
information  you  give  me  is  used  for  statistical  purposes  only.  None  of  the  information  you  give  which  could 
identify  you  or  this  place  will  be  released  to  the  public.  Participaing  in  this  survey  is  voluntary.  We  will  pay  you 
for  your  time  if  you  complete  the  questionnaire.  If  you  have  no  questions,  we  will  be|in. 


Firai 


Middle  initiel 


0. 


n 
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SM:tlon  1  -  CUMIENr  UVMQ  CONDITION 


iB.A»94Udaf,4gymm 


b.  Where  is  tlut  located? 
(If  city  or  town  is  not  known, 
get  a  street  address  and  maJce 
a  detennination  of  the  city  or 
town  based  oo  this  infbnnatioi^ 


2.    Dm 


Where  do  you  live?  Is  it  an 
apartment,  a  room,  a  shelter, 
or  some  other  kind  of  (dace? 


b.  What  Is  llM 


•rtiMt 


lOYM-OOtofd 
tD  Ho '60  to  Stetion  2, 
aO  Oont  hnow 
•DRtftMM 


Page 


Address: 


^  Who  did  that  place  bekMig  to?  That  is, 
A'ho  paid  die  rent  or  mortgage?  (Read  aff 
categories  and  maik  (X)  all  that  apfiy.) 

i 


I*  It? 


Numbo-  and  Street 


CityAown^roughAownship/state^p  code 


f  O  Ym.  pay  for  my  room,  pay  r«nt  fnofto*g«.  or 
alroaoy  oiwn  k 

^DNo 

aO  Don't  know 

4aflaftMad 


IDA  house  ^ 

2aAn  aputnaent  7G0  lo  3b 

3nA  nxMiKolher  that  hoteip 
4CIioteI  or  molel  (place  with  sq»raie  rooins\ 
that  you  pay  for  yourself)  / 

SnOormiiory  iwiei  (place  without  separate  ^CX)  to  6 

rooms  thai  you  pay  for  yourself) 
6DA  migrant  woriuars"  camp 
TDTraositional  housing 
8DA  shelter  (includes  transitional  shelters) 
5DA  welfare  or  voucher  hotel 
lOOA  car  or  other  vehicle 
llOAn  atandoned  building 
12aA  spot  in  a  place  of  business  (e.g.,  subway 
movie,  bar,  all-night  restaurant,  bus  station. 
«c.) 
ISOAny  place  outside  (streeuparkxulvens, 

campgrounds,  etc.) 
l4nSome  other  place  •  Specify 


GO  to 
Section  2 


li.'TDon't  know 
IfiCRefiised 


iO  Omi  plaoa  -  GO  to  SMI/on  J 
tO  Somaona  aiaa's  plaoa 
aDDontlBiow 
«Onahiaad 


iDParanfa 

aO  Olhar  lalativa's 

sDFriand't     (include  girlfriends  and  boyfriends) 

«D  Somaona  aiaa's  placa  -  Spoeify 

sD  Dont  know 
•DRafuaad 
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••etion  1  -CUmiENT  UVINQ  CONDITION  (ContfniMd) 


Ob    Haav  aMan  da  vav  Moa 


ntfavavMaatiiat 

7  (Rmo  etfgoriot.} 


lOEvaryday 

sG  Almost  avary  day 

>0  Onoa  or  Mvios  s  weak 

4D  Lass  than  onoaswaak  f  GOloSacttonr 

sDDontknowv 
aDRaftiaad 


} 


7.    Do 


Dayov 

■shii  vour  fyaramaAalatiwaaf 

maiMiafwvniwoiia  viaai  lo 
la  thair  plaoa  on  a  ragi 
koala  -  Oiat  la,  far  8  or 
dayaawoak? 


iG  Yas  -  60  ID  Section  3 
aDNo  1 

»D  Dont  know  >  GO  to  Soetion  2 
«D  Rafusad      j 


Notas 
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M*  During  die  last  24  hours, 
where  did  you  sleep  or  rest? 
(Read  response  categories 
and  marie  (X)  all  that  apply.) 


2  -  WimiOUT  FOIMANENT  HOUSINQ 


8b.  Of  the  places  mentioned, 
in  which  did  you  spend  the 
nnost  time? 


C.    In  what  city  or  town  is 
that  located? 

(If  city  or  town  is  not  known, 
get  a  street  address  and  nakc 
a  determinadon  of  the  city  or 
'town  based  on  this  informadon. 


9a. 


D.  Can  yo«  tall  m*  tlw  ( 
of  tlM  alMltara  yoM  I 
1l«th»l— tTdfT 


CHfCK 
ITFM  1 


CMJ  CK 
ITEM  2 


Check  Item  1  is  deleted. 


Is  8a  mated  "1"  or  "T  or 
9a  marked  "3"  or  "4"? 


lOFaMmmcvriieller 

STnaiiliaad  baaii«__ 

3Q  Soieonc  die'i  bone  or 

Oka  pracnin  itui  alttn  peimaneoi  hoiaiag 

for  homeleu  penou 
3D  Voudiered  holelMiotel 

G  Micnni  boiumc  uied  to  boote  booideu  penoni  m  die  <tf 
'TO  MignM  waters'  camp 
Ch  tn  instimiiaa  (jafl.  '"trinl.  detoxificaliaD 

centeis) 
93  Tianponatioa  (but  italioo.  airpon,  nbway  MalicD) 
IQD  Oanmercial  Place  of  businets  (all-oighl  movie,  bu, 

iauodranal.  reiianrani.  faim  buiMmc  elc) 
1  la  A  car,  btu.  liuck,  or  van  CnciudiBg  «i»~ii.||ft|  vefaidca) 
130  An  abandoned  buildaic 
13D  Anywhere  oultide  (aicel.  paifc,  caidboud 

box.  campground,  etc) 
I40  Somepbce  dw  -  Specify 


ISD  Did  oocileep  or  iM  < 
!<□  Don  I  know 
I^RefiMed 


I  24 


fill  in  the  number  from  categories  above 


Address: 


Number  and  Street 


Gty/iown^iDughAownship/staie^p  code 


See  attached  page  for  revised  question. 


iO  ym- GO  (D  fib 

2pNo  
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2-iimiOUT 


Oa.  Ov*r  ttM  last  Mven  days  sine*  (day  o(  inttrview) ,  on  which  nights 

did  you  sleep  or  rest  In  the  foNowing  places?  (Read  all  categories. 
Each  day  column  should  have  at  least  one  *X'.  If  not,  correct  answers.) 


□ 
D 
D 
D 
D 
D 
D 
D 


In  my  own  house,  apartment,  or  room 
(includes  foster  and  group  homes) 


n  someone  else's  honr>e,  apartment,  or  room 


n  an  emergency  shelter 


Su 


M 


W 


n  a  vouchered  hotel/motel 


n  a  transitional  housing  taciHty 


n  a  program  that  offers  perrrmnent  housing 


n  migrant  housing  used  to  house  homeless  people  in  the  off  season 


n  an  institution  pail,  hospital,  detoxification  centers) 


n  a  place  of  business  (bus,  bus  station,  all-night  movie,  airport, 
subway,  bar,  laundromat,  restaurant,  farm  building,  etc.) 


f~|    In  a  car,  van,  truck,  or  other  vehicle  (including  abandoned  vehicles) 

D 


Anywhere  outside  (on  the  streets,  in  a  park,  under  a  culvert,  in  a 
cardtxMird  box,  on  a  bench,  campground,  etc.) 


I    I    Did  not  sleep  over  the  last  seven  days 


I    I    Elsewfwre,  specify 


[~|    Don't  know     Go  to 
I    I    Refused 


Th 
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lOi        See  attached  page  for  revised  question. 


11.        Other  than  shelters,  when  was 
the  last  time  you  had  a  house, 
apartment,  room  or  other  regular 
place  to  stay?  (Regular  is  defined 
as  5  or  more  days.) 


12.        Was  it  a....?  (Read  choioes  and 
mailc  (X)  (xie  answer.) 


13.        Did  anyone  else  live  with  you, 
including  children,  or  other 
adults,  or  did  you  live  there 
all  by  yourself? 


14.        If  you  lived  with  other  people,  who 
did  you  share  that  place  with?  (Read 
categories  and  mark  (X)  all  that  aj^ly.) 


D days  ago 

D 

D 


D. 


D  Don't  know 
D  Refused 


weeks  ago 
months  ago 
years  and  _ 


.  months  ago 


D  House  (includes  trailer  and  mobile  home 

D  Apartment 

DRoom 

D  Some  other  kind  of  place  -  Specify 

D  Don't  know 
D  Refused 

D  Lived  by  myself  (no  spouse,  no  children^ 

no  one  else)  -  Go  to  15 
D  Lived  with  other  people 
D  Don't  know 
O  Refused 


D Spouse 

n  Children  (naturat-bom,  adopted  or  stepchildren 

under  18  years  old) 
n  Parents  (mother  and/or  father,  mother-  and/or  father-in-law 
D  Foster  family 

D  Sisters  and/or  brothers,  in-laws 
D  Your  adult  children  (18  years  and  over) 
n  Grandparents 
D  Other  relatives 
D  Partner/boyfriend/giilfriend 
D  Friends 
D  Other  residents 

D  Other  persons  -  Specify ^ 

D  Don't  know 
D  Refused 
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S-fWTNOUT 


lOa     Have  you  ever  slept   in  a  shelter? 


lOd 


D 
D 
D 

a 


Yes 

No 

Don ' t '  know 
Refused  


:.:i 


Go  to  10c 


10b  When  was  the  last  time  you  slept  in  a  shelter? 


D 
D 
D 
D 
D 
D 
D 
D 
D 


Last  night 

days  ago 

weeks  ago 

months  ago. 

13  -  24  months  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


10c  Have  you  ever  slept  in  a  room  paid  for  by  a  voucher,  for 
example,  a  ticket  or  coupon  or  receipt  used  for  a  room  or 
place  to  stay. 


D 
D 
D 
D 


Yes 

No 

Don ' t '  know 
Refused  


Go  to  lOe 


When  was  the  last  time  you  slept  in  a  room  paid  for  by  a 
voucher? 


n 

D 
D 
D 
D 
D 
D 
D 
D 


Last  night 

days • ago 

weeks  ago 

months  ago 

13    -   24  rtkonths  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


lOe  Have  you  ever  slept  in  a  transitional  housing  facility? 


D 
D 
D 
D 


Yes 

No 

Don ' t '  know 
Refused  


] 


Go  to  lOg 
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iS-MmiOIIT 


lOf  When  was  the  last  time  you  slept  in  a  transitional  housing 
facility? 


lOh 


lOi 


10k 


D 
D 
D 
D 
0 
D 
D 
D 
D 


Last  night 

days  ago 

weeks  ago 

months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don ' t  Know 

Refused 


lOg  Have  you  ever  participated  in  a  program  that  offers 
pertnanent  housing  for  the  homeless? 


D 
O 
D 
O 


Yies 

No 

Don ' t '  know 
Refused  


] 


Go  to  lOj 


When  did  you  participate  in  the  program?. 


date 

When  was  the  last  time  you  slept  in  a  place  offering 
permanent  housing  for  the  homeless? 


D 
D 
□ 
D 
0 
D 
0 
D 
0 


Last  night 

days  ago 

weeks  ago 

months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


lOj  Have  you  ever  slept  in  a  migrant  workers  facility  that 
houses  homeless  people  in  the  offseason? 


D 
D 
D 
D 


Yes 

No 

Don ' t ' -  know 
Refused  


1 


Go  to  11 


ISS'iTJv  ^J!J^^hf  ^^""t   ^°V  ^^^P'^  ^"  ^  "^ia^^'^t  workers 
facility  that  houses  homeless  people  in  the  offseason? 

Last  night 

days  ago 

weeks  ago 

. months  ago 

13  -  24  months  ago 

- 3  or  more  years 

. Never 

Don't  Know 

Refused 


Page  2-2(b) 


tMlloa  2-fliniOUT  KRIIIANBVr  HOUSmQ  (Contimattd^ 

11.    Who  paid  the  rent  or             |            'RlSSu^ 

mortgage  or  owned  it?           1            Jq  p,,^^  <moiher  awVor  IW»er.  mothM^-  awVbr  father-m^aw) 

(Read  categories  and              i            «n  poatsr  tamiy 

maik  (X)  all  that  apply.)        '            au  Siaiws  and^N- brothers,  in4m« 

•             aOYouraduhchRdrandS  years  and  over) 

1            tD  Orandparants 

1            9  J  Other  ralaiivea 

1            aQ  Pai  ii  lai  AMiy  f  1  iwnd/ou  In  iei  mJ 

1           wDFrtoiKla 

1           iiD  Non-proflt^eoveminent  program  or  maritmion 

1           tiD  Other  pecaona  -  Spaoffy^ 

*     1 

1           nO  Dont  Ibmmv 
1           uOflahiaed 

lis.  Whv  did  vou  leave  diat  olaceTl            '^  CoukJnt  pay  the  rant 

Z7.u>J^.SW                  I            »D  Someone  who  paid  the  r»m/hiort>aQeatopp>d  paying  It 

Wax  It  becauae...?                              »DLo«t  your  job 

(Read  choices  and  mark(X)                 «D  Loat  welfare  or  other  caah  aasiatanoa  benefit 

all  that  apply.)                        1            sD  Was  drinking 

1            aO  Was  doing  druga 

1            tD  Went  into  hospital  or  treatment  program 

•D  ARC/AI0$/HIV-ral8ted 
1            aOVl^pragnantAuat  had  baby 
1           wD  Became  aide  or  dteblediotherihen  ARC/AIDS  related) 

1            11 D  Went  into  military 

1       .     nDWanttojailorpriaon 

1           nDljefttown 

1           uD  Didnit  get  along  with  people  thero 

1           «a  People  you  were  staying  with  aeked  you  to  leave 

1           wD  Pushed  out,  kioked  out 

1           nD  Landlord  made  you  leave 

1           nD  Building  condemned,  deetroyed  or  urban  renewal 

f           wDnra 

1           a>D  You,  or  chHdren,abueed,  beaten,  vlolenoe  In  houeehold 

1           siO  Releesed,  dtemiseed,  dtocharged 

1           bD  Other -Spee»y^ 

1           sO  Dont  toiow 
j           atDRehiaed 

b.  (Repeat  antwen  maiked         j             _____ 

in  16a,  and  ask),  OF  those,     ,            |      |      |               . 
what  was  Ac  main  it««»      ^              RM«»nnumber 
that/oukfk?                        1 

iAat^t^Wm'imrtm^        !           iD  All  of  the  time 
inOmkittmlerfOal                        sD  Most  of  the  time 
(SHOWnASHCARD)               ,            aD  Aboutthree^uartertofthetime 
17.    BMwoMi  the  tfmeyM  toft                4  D  About  hatf  of  the  time 

tfiatplaoe  and  now.  bow                   sQ  About  one-quarter  of  the  time 

J*'J2j2m»^***^'*''*'*"*   1            tD  Almost  none  of  the  time 
ioabenan?                                       ?  D  None  of  the  time 

1            sD  Dont  know 

1                                                             1            aDRehised 

Page  2-3 
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Sine*  you  tat  your  lut  p««nwn«nt  ptec*.  hav*  you 

tp«nltim«in  ..  ? 

fft—dehetet  and  mark  (X)mtlhala0ply 

TtnpoTfy  ptae»  o>  yout  onm  (paid  «Br  by  youj 
Mowt  o«  fitly— 


#•#  Wo*  lin  1U.  go  fe  iO 
lib    » •*•»•  in  Ito,  Mk:  How  much  timo  Ad  you  »p»od  in  . 


D 
p 

I .    Moni«»ot»iond« 


j I     Fortt  hornn 


D 
D 
D 
D 


MonUI  ho»piUI  et  p«yehMttic  wf  d 

Vt«c«n»  AUtift  hetpiUI ; 

OWif  he>piui 


WutiOTQ  hom«.  bo«td  «nd  tf «  hom«,  gteup  homo 
Mipram  woclioct  omp 


1  wook 


,    J«ile«pti«on 


1-« 

month  t 


r-12 

fwontti> 


13-14 

monthi 


Mofcthan 
2  yMt»   , 


l_!     HoUxay  houM  «Br  piobation  and  par ol« 

D 

G 


W— idotttil  focoixf y  pioqram  tueh  «»  mbtfnco  »bu»«  haWwy  hou««.  »4  heuf 
0<h«f  -  Spocity  


; ,     Don"!  know 


RokiMd 


CHECK 
nEM3 


If  all  responses  in  18a  maiked  "No".  Go  to  20 


(SHOW  FLASHCARD) 
19.       When  you  were  without  a  pennanent 
home  for  the  last  time,  how  much 
about  how  much  time  did  you  spend 
in  these  places?  (Do  not  include  time 
spend  at  shelten.) 


7 


D  AD  of  the  time 

D  Most  of  the  time 

D  About  three-quarters  of  the  time 

D  About  half  of  the  time 

O  About  one-quaiter  of  the  time 

D  Almost  none  of  the  time 

□  None  of  the  time 

O  Don't  know 

O  Refused 


20a.      Have  you  EVER  had  a  place  where 
you  paid  the  rent,  your  name  was  on 
the  lease,  or  you  owned  it? 


DYes 
I  D  No  -  Go  to  21 
O  Doa't  Know 
D  Refused 


Did  you  have  that  place  by...?  (Read 
categories  and  Mailt  (X)  all  that  apfAy. 


I 


D  Yourself 

D  With  a  qxHise 

D  With  someone  else  -  Specify, 

D  Refused 


21.       As  a  child  or  teenager,  did  you  ever 
live  in  my  of  the  f(dlowing  places? 
(Read  dioices  and  maik  (X)  cme 
answer  in  each  column.) 


t 


••  A  foit#f  honw 

iOVm 
iONo 

aOOonnknew 
«OlWfuMd 


C.  Anyotfyr  kind 
9f  IfWitiition 

iDYm 

tONe 

•  DDofitknow 

«DlMuMd 
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SMiioa  2  -  WIfNOin' PVRMJUIKm' NOUtHiQ  (ConltoiMdl 

^                            ; 

1                       See  attadied  page  for  revixrd  questioa 

23.    MM990lttm,h9immmak1ttm      \            iD  Law  than  one  «M«k 

hane  kajbaa vov mmm It         ,            sDl-6month» 
y—n*»^                                   ,            4D7-12n>onllw 

1            sD  13-24  months 
1            sD  Mora  than  2  years 
1            rDDontknow 
1            tORafuaad 

24.    IMCLUDMiOTMSTIMl),            1 

RfolMwa yea bMn  ^^            |            1      Just  this  time  -  GO  to  28 

iS;^;a^jff^a^        [           2     prunes  before  thi»  time 

25.    Hemlomgyiimrmymt                   \ 

(boMMlMaMtfmrt                    |           iD             days 
pannanMit  kMnkig)  dHrina       .                              of  days 
the  parted  M             _                         zQ              weeks 

tklaoMT                                                ,0              months 

i           «D             yaarsand              monttia 
1            tODontknow 
[                                                                 j            sD  Rahiaad 

2ft.    How  long  ago  did  your  LAST     j                              h««.«« 
nnind  M  hnmdessnestAvithovt  I              '"' ^^ 

permanent  housmg)  aid?            |           sO             waaha  ago 
(Refos  to  the  previous  time)       | 

'            «□              wMMaae              moniha 

1            sQ  Dont  know 
1           saflafuaad 

1 

Zy .    Hew  eM  wete  yew  wkae 

2^  « 

•a 

leeie  wate  yee  Bifwo  ewaB 

• 
ft 

taie7                                          1             „                                . 

I            xODonttaMw 
j            sO  Rahiaad 

m    CHECK 
■    ITEM  4 

Is  (TowfVCity)  same                >            iDYas-GOtoSS 
location  as  interview  dty?       1            tO  No 

.     1                                                                                        •                                                                                            1 

r.ge2-5 

• 
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As  a  chBd  or  teenaoer,  did  you  ever  run  away  from  home  for  more  than  24  hours? 

D  Yaa 

DNo 

n  DontKnow 

n  Recused  ' 

As  a  child  or  teenaoer.  ware  you  ever  forced  to  leave  your  home  or  pushed  out 
for  more  than  24  hours?  (Inclucles  time  spent  In  a  foster  or  group  home  or 
other  Institution.) 

Qno 

□  Don'tknow 

□  Refused 
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SMtfon  2  -  WmiOUT  PBUHANBiT  NOUSmQ  (ContliMMd) 


29.    WHiydM 


(CItyIn 
00 11  that  apply  J 


IBT 


Why  did  you  come  to 
(Inwview  city)? 
(Maik  (X)  all  that  apply. 


iD  No  Job*  available 

tD  No  help  availabla  from  femily 

sD  UMd  avallabia  aarvioaa  until  exoaadad  time  Kmit 

4D  Eittarad  inadtudon  In  another  dty  (e.g^  Jail,  mental  hcapital) 

tD  No  aafvfeea  In  that  place 

•D  Made  to  laeve  taivan  bua  fara  to  leave  tovm,  driven  to 

county  Una,  etcj 
tD  Cloac  of  affrieultural  aaaaon 
•OOther-S^acMy  J  . 

•ORefuaed 


iO  To  look  for  woffc,  heard  Jobs  wera  here 
aO  Cheap  houaing 
sD  Had  friends  an^or  raladvaa  hare 
40  AvanabiUty  of  ahalteraAniaaiona 
sG  Good  aar^cas/programa 
•a  Climate 
7O  PoHoiM^o  cropa 

•O  On  the  «vay  to  when  •  am  going.  Just  peaking  through 
•O  No  perticular  reeeon 
wDOther-Spec/^^ 


tiDWehieed 


*''   When  did  you  come  to 
Qnieiyiew  City)? 


J_ 


month  year 

OHoe  all  my  live 


32. 


). 


ET 


2or 


ID  1  place 

202  places 

3D  3  places 

4D4  places 

SD  S  to  10  places 

6D  1 1  or  more  places 


—  Go  to  56 


(Aakoalyif 


) 


Are  any  adults,  who  are  homeless,  widi  you 
or  are  you  by  yourself? 


Req>ondent  is  by  her/himself 

Spouse 

Other  relative,  q>ecify 

__J»Jonfaniily,  spedfy 

___Don't  know 
__Ilrfttaed 
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•  -CUWmiTLYWWTHFBmAliPirHOUIilll 


See  attaciied  p^ge  fw  revised  question. 


(Atk  H^hlfrmBrtcd  In  33») 


CM  yo«  Mi  hm  tiM  Mm 
•ff  Hi*  slMltws  yo«  haw* 
■MdlntfM  iMt  7  dm«7 


CHECK 
ITEM  5 


day? 

h  th«r»  M  l«Mt  on*  "X" 
in  each  day  column 
in33a7 


38.    Howloii0Mo«d 


hOWMlw 


.•»' 


nMWiut 


iD  Yes  -  ContinuB  wHh  34 

zONo-  Go  back  and  eomctantwan  until  0aehd»v 
eo'.umn  has  at  hast  ona  vr 


•D. 


»O0on*tlinow 
•ORahiaad 


days  ago  (N  laaa  than  ona  wMk.  antar  1 
number  of  days) 

-  «J»;J»^  Of  laaa  than  ona  month,  ( 
of  waaks) 

montha  aoo  (if  laaa  than  ona  year, 
number  or  montha) 

I  monttia 


the  number 
the 


iD. 


aD. 


*D. 


«o. 


kO  Dont  know 
•ORafuaed 

Page  3-1 


number  of  days) 

mktago  (if  1-4  weeks  ago.  enter  the  number 

monttw  aoo  (if  1-12  montha  ago.  enter  the 
number  d  montha) 
years  and montha 
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S-CUMWmiyiMTH 


NOUtMO 


33a.  Over  the  last  seven  days  since  (day  of  intervieM^ ,  on  which  nights 

did  you  sleep  or  rest  in  the  following  places?  (Read  all  categories. 
Each  day  column  should  have  at  least  one  *X".  If  not,  correct  answers.) 


D 

n 
D 

n 

n 


Q 

n 


D 


In  my  own  house,  apartment,  or  room 
(includes  foster  and  group  homes) 

In  sonrteone  else's  home,  apartment,  or  room 

In  an  emergency  shelter 


Su 


M 


W 


Th 


F      Sa 


In  a  vouchered  hotel/motet 

In  a  transitional  housing  facility 

In  a  program  that  offers  permanent  housing 


I ;    In  migrant  housing  used  to  house  homeless  people  in  the  off  season 


In  an  institution  (jail,  hospitel.  detoxification  centers) 


In  a  place  of  business  (bus,  bus  station,  all-night  movie,  airport. 
subway,  bar,  laundromat,  restaurant,  farm  building,  etc.) 


In  a  car,  van,  truck,  or  other  vehicle  (including  abandoned  vehicles) 


Anywhere  outside  (on  the  streets,  in  a  park,  under  a  culvert,  in  a 
cardboard  box.  on  a  bench,  campground,  etc.) 

1 

Did  not  sleep  over  the  last  seven  days 

Elsewtiere.  specify 

Don't  know     Go  to 

Refused 

1 

I 
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See  attached  page  for  revised  question. 


40. 


Question  40  was  deleted. 


^  I  •     Pfcttstt  tMnh 


anofiMor 


Ilvlfl0 


lOUt 


fonmitmnt  liovalns)  tfi« 
LAST«lin«7  WVm  H  a  . .  .7 

(/^•»d  eafgort—.t 


42.     DM  anyeiM  •!••  Hv* 
wtth  you,  IncliMlins 
ehlldrMi,  or  othar  adults, 
•r  <M  vou  llva  Ihara  by 
youfaalf? 


43.    H 


■•at  plaaa  wMi . .  .7 

(B»»d  eafgorim  and  mark 
(XI  an  that  apply.) 


Who  paid  the  rent  or 
mortgage  or  owned  it? 
(Mark  (X)  all  that  apply.) 


iD  House 

tO  Apsrtmant 

aORoom 

4O  Soma  other  kind  of  piece  -  Spadfy. 

«D  Oont  know 

•D  Refused 


iD  Lived  by  myself  (no  spouse,  no  children,  no  one  else)  -GO  to  44 
>LJ  Lived  with  other  people 
sDDontknow 
«0  Refiised 


1O  Spouse 
>D  Childrsn 

»D  Psrerits  (mother  snd/or  fsther.  mother-  end/6r  fsther-in-law) 

4D  Foster  fsmily 

sD  Sisters  end^or  brothers,  in-lews 

•O  Your  eduft  children 

tD  Grandparents 

sD  Ottier  relatives 

tD  Partner/boyfriend^girtfrlehd 
leO  Friends 
11O  Other  reeldentt 

wD  Other  persons  -  Spadfy 

nD  Dont  know 
uDRefueed 


IDSdf 

2nspoiiM 

3a  P»CTU  (mocher  tnd/or  faiher,  motherand/or  father-in-law 

4D  Foster  family 

5D  Sisters  and/or  brothers,  in-laws 

6D  Your  adult  children  (18  yean  and  over) 

7D  Grandparents 

80  Other  relatives 

90  Ptrtner/boyfriend/girl&iend 
ion  Friends 

IID  Non-profit/government  program  or  institution 

12D  Other  Pferaont  -  Speicfy 

13D  Don't  know  '  " 

140  Refused 
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«- 


YWIfM 


39a     Have  you  ever  slept  in  a  shelter? 


D 
D 
D 
D 


Yes 

No 

Don ' t '  know 
Refused  


Go  to  39c 


39b  When  was  the  last  time  you  slept  in  a  shelter? 


D 
D 
D 
D 
D 
D 
D 
D 
D 


Last  night 
days  ago 
weeks  ago 
months  ago 
13-24  months  ago 
3  or  more  years 
Never 

Don't  Know 
Refused 


39c  Have  you  ever  slept  in  a  room  paid  for  by  a  voucher,  for 
example  a  ticket  or  coupon  or  receipt  used  for  a  room  or 
place  to  stay. 


D 
D 
D 

n 


Yes 

No 

Don ' t '  know 
Refused  


Go  to  39e 


39d  When  was  the  last  time  you  slept  in  a  room  paid  for  by  a 
voucher? 


D 
D 
D 

n 

D 
D 

n 

D 

n 


Last  night 

days  ago 

weeks  ago 

months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


39e  Have  you  ever  slept  in  a  transitional  housing  facility? 


D  Yes 

D  No 

D  Don't'  know 

D  Refused  


Go  to  39g 


Page  3-2(3) 


44586 


39g 


39i 
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S- 


Ywmi 


39f  When  was  the  last  time  you  slept  in  a  transitional  housing 
facility? 


D 
D 
D 
D 
D 
0 
D 
D 
D 


Last  night 

days  ago 

weeks  ago 

months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


Have  you  ever  participated  in  a  program  that  offers 
permanent  housing  for  the  homeless? 


D 

D 
D 
D 


Yes 

No 

Don ' t '  know 
Refused  


Go  to  39j 


39h  When  did  you  participate  in  the  program?. 


date 

When  was  the  last  time  you  slept  in  a  place  offering 
permanent  housing  for  the  homeless? 


D 
D 
D 
D 
D 
D 
D 
D 
D 


Last  night 

days  ago 

weeks  ago 

months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don't  Know 

Refused 


39j  Have  you  ever  slept  in  a  migrant  workers  facility  that 
houses  homeless  people  in  the  offseason? 


D 
D 
D 
D 


Yes 

No 

Don ' t '  know 
Refused  


Go  to  41 


39k  When  was  the  last  time  you  slept  in  a  migrant  workers 
tacilxty  that  houses  homeless  people  in  the  offseason? 

Last  night 

days  ago 

weeks  ago 

^ months  ago 

13  -  24  months  ago 

3  or  more  years 

Never 

Don ' t  Know 

Refused 
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45a. 


SECTION  3  -  CURRENTLY  WITH  PERMANENT  HOUSING  (CONTINUED) 


Why  did  you  leave  thai  place?  Was  is 
t)ecause....? 


(Repeat  answer  mariced  in  4Sa  and 
ask)  Of  those,  what  was  the  main 
reason  that  you  left? 


(ASK  ONLY  IF  Q.39  maiked  yes) 
(SHOW  FLASHCARD) 
46.        During  the  time  that  you  were 

homeless/did  not  have  a  pennanent 
place  to  stay),  about  how  much  time 
did  you  spend  in  shelters? 


T 


D  Couldn't  pay  the  rent 

D  Someone  who  paid  the  rent/mortgage  stopped  paying  it 

D  Lost  your  job 

D  Lost  job  -  seasonal  fann  wortc  ended 

D  Lost  welfare  or  other  cash  assistance  benefit 

D  Was  drinking 

D  Was  doing  drugs 

D  Went  into  hospital  or  treatment  program 

D  ARC/AIDS/HIV-rdatcd 

D  Was  pregnant/Just  had  baby 

D  Became  sick  or  disabled  (other  than  ARC/AIDS  related) 

D  Went  into  military 

D  Went  to  jail  or  prison 

D  Left  town 

D  Didn't  get  along  with  people  there 

D  People  you  were  staying  with  adced  you  to  leave 

D  Pushed  out.  kicked  out 

D  Landlord  made  you  leave 

D  Building  condemned,  destroyed  or  urtjan  renewal 

DFire 

D  You,  or  children,  abused,  beaten,  violence  in  household 

D  Released,  dismissed,  discharged 

D  Other  -  Specify 

D  Don't  know 
D  Refused 


Reason 


D  All  of  the  time 

D  Most  of  the  time 

D  About  three-quarters  of  the  time 

D  About  half  of  the  time 

D  About  one-quarter  of  ttie  time 

D  Almost  none  of  the  time 

D  None  of  the  time 

D  Don't  know 

D  Refused 
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SECTION  3  -  CURRENTLY  WITH  PERMANENT  HOUSING  (CONTINUED) 


47a 


Sine*  you  Ml  your  latt  pvmanont  place,  hava  you 
spant  time  in  .  ? 


If  all -No' in  47a,  goto  4». 
47b.  K  *Ya«*  in  47a.  a*k:  How  much  lima  did  you  spand  in  ...  ? 


g 
n 

D 


n 


a 

n 

D 
C 


(Rmd  ehoie— and  mark  (X)  aK  thai  apply 

1  waak 

1-e 

months 

7-12 
months 

13-24 

Morolhar 
2  yaws 

Tampotary  placa  of  your  own  (paid  tor  by  you) 

Homa*  o(  ralativat 

Homat  at  ftiands 

Foslar  homa 

Manlai  hospital  or  ptyehiatric  ward 

i                           I 

Vatarant  Aflairt  hospital 

Othar  hospital 


Nursing  homa.  board  and  cara  homa,  group  homa 

Migrant  workars  camp 

MiWary 

Jail  or  prison 

Halfway  housa  tor  probation  and  parola 

Rasidantial  racovary  program  such  as  substanca  abusa  haMway  housa.  3/4  housa 

Othar  -  Spacify 

Don't  know 

Relusad 

1 

CHECK  Are  responses  in  Q.47a 

ITEM  6  all  mariced  "No?" 


D  Yes  -  Go  to  48 
DNo 


(SHOW  FLASHCARD) 
47c.      When  you  were  without  a 
home  the  last  time,  about 
how  much  time  did  you  spend 
in  these  places?  (Do  not  include  time 
'    spend  at  shelters.) 


D  All  of  the  time 

D  Most  of  the  time 

n  About  three-quartets  of  the  time 

D  About  half  of  the  time 

D  About  one-quaiter  of  the  time 

D  Almost  none  of  the  time 

D  None  of  the  time 

D  Don't  know 

OReftised 


48.        As  a  child  or  teenager,  did  you  ever 
live  in  any  of  the  following  places? 
(Read  choices  and  marie  (X)  one 
answer  in  each  column.) 


iOYm 
tONo 

aDDon*tknow 
«OftohMd 


49.       See  attached  page  for  revised  question. 


C.  Any  other  Mod 
ofintdKulion 

iDYm 

tONo 

tDOofi^know 

4afl«fciMd 
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SECnON  3  -  CURRENTLY  WITH  PERMANENT  HOUSING  (CONTINUED) 


49a.      As  a  child  or  teenager,  did 

you  ever  ixmaway  from  home 
fw  more  than  24  hours? 


DYes 

DNo 

a  Don't  know 

D  Refused 


I 


49b.      As  a  diild  or  teenager,  were 

you  ever  forced  to  leave  your  home 
or  pushed  out  for  more  tiian  24  hours? 
(Includes  time  spent  in  a  foster  home 
or  other  institution.) 


I 

I  DYes 

.  DNo 

I  a  Don't  know 

I  D  Refused 
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990d9m  »  -  CUWHEWTtY  WWIH  PgWHAIJEWT  HOUSIWQ  (Coimwyd) 


1«7 


CHECK 
ITEM  7 


torTmvrVaty)  SAME  at 
mtafviaw  city? 


S2.    WliydMyMlMvaiCAy/naSf/r 
(MbtIc  PO  at  that  apply.} 


(Infrviaw  cUfft  (Mark  00  aU  that 


64.    How  lonf  iMfv* 

(Intarvhw  dtyft 


dM  ymi  stay  2  or 


dava7 


1 0  Lasc  tfian  one 
2aV4wMks 
9D1-6  month* 
«  D  7-12  moniha 
Kai3-24inontha 
•  DMoralhan2 
TDRofuaod 


lOTowtVCity 

sODontknow 
aDRafUaod 


lOYat- GO   1054 
tONo 


lONojobeavaflabla 

2  a  No  halp  avaaabla  from  family 

•  U  Uaad  availabia  ..aivioas  until  axeaadad  time  limit 

4D  Entarad  inctltution  in  anothar  dty  <a^..  Jail.  ntantaMtoapital) 
s  D  No  aarvioas  in  that  plaoa 

•  D  Mada  to  laava  (givan  bua  tara  to  laava  town,  drivan  to 

county  lina.  atcj 
7  D  Cloaa  of  agrfcuituirai  aaaaon 

•  D  Other -S^acriy^ 

•  D  Refused 


1 0  To  look  for  worfc.  hoard  Jobe  ware  hare 

>  O  Cheap  houeing 

a  D  Had  friends  an^or  ralativae  here 

4  D  Availability  of  ahakenAniaaions 

K  a  Good  aarvicewixograma 

•  Daimata 

7  O  Folowring  cropa 

s  O  On  the  way  to  where  I  am  going.  Just  peaaing  through 
a  D  No  partfoular  raaaon 
wDOther-fi^Mdyy  J 


ti 


Dftohiaad 


1 D  Lms  than  3  montha 

zD4to6months 

s  D  7  to  12  months 

«  0 13  to  23  montha 

f02to5y«ara 

aD6to10yMf« 

7  a  Mora  than  10  yoars  but  loss  than  an  my  Ma 

sDAIImyiifa 
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iDlplaoa 
tD2piaoea 
s03pteoea 
«D4piaoea 
iOStolOpli 
O  11  oi  mora  pieces 
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••ctloii  4  -  PEMOOWAPHICS 


M. 


:  (HU.  BY  OBSBtVATION} 


V7^  What  IS  your  race? 

^ark  (X)  one  box  for  nee 
diat  the  person  considers 
himsel^herself  to  be  J 


tSHOWFLASHCARD} 

b.  An  you  of  t|>anlayfp«wlf_ 
MtflMr  For  oxampios  Motfoaii# 


e.  VNOali  SpanlaMllepaiile  groap 
i«o«7 


What  la 


dMooffMrtli7 


have 
(Raad  eatagoriaa  0 

Sraon  it  unaura.  Mark  OQIorfha 
jhaat  laval  comphtad  or  dagraa 
nemvad.  If  eurrantiy  anroUad. 
mark  tha  Itval  ofpravious  grada 
attandad  or  highaat  dagraa 
raeaivad.} 


60. 


lulMale 
t  O  Female 


iDMack 

sOWhite 

s  D  American  lndianA4ativa  American 

4  O  Aaian/PccHte  Wander 

f  D  Other  -  Spadfy 

•  DOontknow 
7DRafusad 


lOYaa 

s  O  No  <not  Spanlah/Hiapanic)  -  60  to  58 


iD  Mexican 

>  D  Puerto  Ricen 

sDCutMH 

4  O  Other  SpanialVHiapanic 


D  Don't  know 
a  Refused 


IMonth 


Day 


Year 


IDNoMfaooli 
IGPiv-wfaool 

3a  Kinderganen 

40  1st,  2nd,  3rd,  4th  gnde 

SO  3th,  6lh.  7th.  8th  grade 

60  9th  grade 

TO  10th  grade 

mith  grade 

90  12th  grade,  NO  DPLOMA 

lOO  HIGH  SCHOOL  GRADUATE  ■  high  school  DIPLOMA 

llOGED 

120  Vocational  training  cenificate 

130  Some  college  but  rx>  degree 

140  Associate  degree  in  college  -  Occupational  fugiaui 

13G  Associate  degree  in  college  -  Academic  piogram 

160  Bachelor's  degree  (e.g.,  BA,  AB,  BS) 

110  Master's  degree  (e^.,  MA.  MEog.  MEd.  MSW.  MBA) 

ICPiiihiwiiiiil  ■Jwol  4i«rae  (a^,  MD.  DOS.  DVM.  LLB.  JD) 

190  DDdonie  dapw  (e4,  PHd.  BO) 


See  attached  page  for  fevised  question. 
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60a.  Are  you  working  on  any  diploma,  degree,  course,  or  training 
program  now?  «.^aj.*»xiivi 

yes 

no  -  Go  to  60c  ' 

60b.  What  type  of  diploma,  degree,  courses  or  training  program 
are  you  working  on?  ^^*-«"ii 

Yes,  on  G.E.D 

Yes.  on  high  school  diploma 

Yes.  on  college  courses  or  degree 

Yes.  on  vocational  or  other  training  program  or 

apprenticeship 

Other  -  Specify  . ^ 

Don't  Know  "  '  ' 

Refused 

60c.  (ASK  ONLY  IF  RESPONDENT  IS  UNDER  18  YEARS  OLD) 

J^«^Sf;«^°"  "°''  working  on  any  diploma,  degree,  course,  or 
training  program  now?  oc,  ^^i 

Not  interested 

Problems  with  transportation,  no  transportation 

Can  t  register,  no  documents 

Don't  stay  in  one  place  long  enough 

Lack  of  clothing,  shoes,  can't  keep  clean 

Don't  like  school 

Has  to  watch  their  children 

Has  to  babysit  younger  brothers/sisters 

Sick,  doesn't  feel  well 

Too  tired,  can't  get  up  in  the  morning 

Working 

Other,  specify. 


Has  to  watch  their  children 
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SECTION  4  -  DEMOGRAPHICS 


61a.      Did  you  ever  repeat  one  or  more 
grades  in  school? 


DNo 

D  Repeated'  one  grade 

D  Repeated  more  Oian  one  grade 

D  Don't  know 

D  Refused 


b.       Were  you  ever  enrolled  in  ^Kcial 
education? 


DYes 
DNo 


62a.      Did  you  ever  drop  out  of  school? 


n  No.  never  dropped  out 

D  Dropped  out  of  elementary  school  (1-4) 

D  Dropped  out  of  junior  hi^i/middle  sdx)ol  (5-8) 

D  Drc^^jed  out  of  senior  high  (9-12) 

D  D(Mi't  know 

D  Refused 


b.       Were  you  ever  suspended? 


Were  you  ever  expelled? 


63.       What  is  your  marital  status?  Are  you....? 

(Read  categories  and  mark  (X)  all  that  apply.) 


(ASK  ONLY  OF  FEMALES)  Arc  you 
pregnant  now? 


64a.      What  is  your  social  security  number? 


b.       (If  social  security  number  is  refused,  ask) 
What  are  the  first  five  digits  of  your  social 
security  number? 


DYes 
DNo 


DYes 
DNo 


D  Now  married 
D  Widowed 
D  Divorced 
DSeparated 
D  Never  Married 
n  Don't  know 
D  Refused 


DYes 

DNo 

a  Don't  know 

D  Refused 


D  Don't  know 
D  Refused 
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65.    Omymtmmtm, 


•.UBteiiL 


b.1tM«. 


ConipiMi  puMtiofM  67s 
through  71h  for  ONE  ehi'<l 
■lotfmo. 

67a.MMb*oMM«Mi 


efoel— ol 

vmrofaot) 
b.  NhMb<OiAf* 


imimfnama 


68. 


(ChikftimiMl 


66»  With  whom  does 
(child's  name) 
live  now? 


70.    Moulin  Mo  H  toon 
riMo  (ChWt  mmai 

^^^P  WwWB  ^R^R  ^pBVv 


CHECK 
ITEM  9 


l>  wit  moflod 
'VM'andcMM't 

tgi'ii- 


(OtWanamt) 


Sfctfon  8  -  CtUUNUEN  AND  EDUCATION 


aONo 
sDOonlknow 


I  00  IB  74 


under  18  years  old 


.18  years  and  older  -  Go  to  74 


CHHJI 


.YMlto) 


on 


iDDOnllBWw 
sDlMiMd 


iDHWe 


CHilD2 


.Ywi(i) 


OR 


lOOonlinaw 
aDIMMd 


CHtlba         *"" 


.VMM 


OR 


iDV(M-Goio7U 
tONo 


ID  Child  bves  with  YmAta 

otb«  parenii 
20  Child  lives  wiih  my 

pweni($)  or  in-law* 
3a  Child  lives  with  odter 

icUbves 
40  Child  IS  in  fosier  caic, 

pt>up  home 
SO  Jail  or  other  initilulion 
(D  Other  -  Specify 


iDMito 

iDFmalt 


tQHo 


TO  Don't  know  where 

child  livM 
CRcAiMd 


lOOtofmontM 

ia7tiUi 

aDliB2yMn 

•  DMoratfMil^ 
•OCMUnoMrlMdwMi 

nw-GOl»Z? 
70lMi«d 


DeymooroUw- 

D3.4oriyMiieU- 
OOtoTlb 

CO  IP  Tig 


iDV«,iopihrV  — 
«hooi-OOl»71b 

<DAttMidiMhoolbut 
nolii«ulMV,miM 
•  kn-QOto7U 

saNo,notflanln| 
«hoel-GOto7«e 

«ai>on^taiow 

•DMmd 


lO  Child  livca  with  hmAta 

other  pannli 
20  Child  livet  with  my 

pareni(s)  or  in-law* 
30  Child  lives  with  odMr 

relatives 
40  Child  is  in  foster  care, 

froup  home 
SO  Jail  or  other  tnstitution 
60  Other    Specify 

TO  Don't  know  where 

chikl  lives 
KDKaAMd 


lOOorrtlmow 
aDRiAiMd 


lOlM* 
aOFnwii 


iDVa-oo* 
tONo 


lO  Child  bves  with  hia/her 


20  Child  lives  with  my 
pannt(s)  or  in-lawt 

30  Chikl  lives  with  other 
relatives 

40  Chikl  is  in  foaler  care, 
iroqp  home 

SO  Jail  or  other  inatitution 

fO  Other  -  Specify 


TO  Don't  know  where 


ORaAwd 


aa7i»12 

aDlttliwo 

40t»4yom 

saMM0iiin4 

•DOlM 

m-OOtt72 

7~ 


aiywnereUar- 

DX4«rByoMold- 

DlMtanSyMn- 


Page  ?>-! 


iDV!ii.iogutMly 
•dioel-60to7ta 

tDMMndiadiooibut 
RBtiigHlMV.miM 
•  iM-OOtoTIc 

sDN«,noiflttndh9 
iriioot- 60  to  Tie 

4DOan1know 

•DRihMd 


lOOtoli 

ta7to12iiioMht 

aDlto2yMn 

4D3to4yMra 

•aMoi««iM4yoai8 

im-OOto72 


DlywnoroidBr- 

M7lB 
a3l4orSyMrteU- 

OOtoTlft 
OLHitMnSyMn. 


iDVH,MgulMV 

Mliool- 80  to  Tfo 
aOABMdBMiioolbut 


a  lot- 00  to  Tic 
au  No,  not  Mndino 

•rinol- 60  to  Tie 
iOOontknow 
•DIMnmI 
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SMtion  5  -  CHILDREN  AND  EDUCATION  (ContiniMd) 


^  AS 


'»■>       f        ■>    . 


*>' 


Jf  ;     »i 


V 


* 


sN         '      \.  * 


-*Jfc       <i   4*-4 


1,2.^ 


«"•        *:  ». 


=«:;,       -* 


CHILD  4 


Nairn 


OR 


.Voortf) 
.MontfiO) 


iDDontlnow 
lORafused 


lOMala 
aDFemala 


iDYaa-cotacrwdt 


ffVTt  ' 


1  a  OiiM  lives  with  hisAwr 

ottwr  partnt 
zDChiMlivoawithmy 

pannt(s)  or  irt-laws 
a  O  ChiM  lives  witfi  other 

mlativea 
aO  OiHd  is  in  foalar  can, 

group  horno,  jail  or 

olhor  institution 

sO  Other -Jipodty  7 

•  D  Don't  know  where 

chWIivos 
7DfWKiaed 


iD0to6month« 

2D7tt  12  months 

aOltoSyeon 

4D3to4ya8r« 

■  OMorelhan4yoan 

aO  Chikl  never  Ihnd  wHh 

me-60to72 
TORohned 


DSyoonoroUer- 

M7U 
O3,4or5yoanoid- 

OOtoTTft 
D  Laaa  than  3  yesn - 

GO  to  Tig 


CHILD  5 


Name 


iDYea.ragutartyattondi 
•diool- 60  to  Tlo 

iDAiiandiMhoolbtit 
not  regularly,  miaooa 
abt-G0»T1c 

sD  No,  not  adandbg 
achool- 60  to  Tie 

aODontlnow 

•  nnofuaod 


OR 


.Yeaifo) 
.MontfKa) 


lOOontknow 
>aRahiaed 


iDMale 
2  O  Female 


1 D  Yes  -  00  IB  Chac*  Mam  • 
iDNo 


1 0  ChiU  livee  with  his^er 


2  D  Chikt  lives  with  my 

parenKs)  or  irv4ew> 

3  O  Child  lives  with  other 

reiat'ivaa 

4  D  Child  is  in  foater  care, 

group  home,  jail  or 
other  inatitution 

(DOlher-SpecIV  7 

a  D  Don't  know  iMtere 

ehiWIivos 
TORehjoed 


1 D  0  to  6  months 

2  D  7  to  12  months 

sDlto2yoars 

4D3to4yaon 

a  n  More  than  4  yean 

a  D  Child  never  li>nd  with 

me-60to72 
70Rofu»»d 


CHILD  6 


Name 


aSyaanorolder- 

Atk7U 
D3,4orSyeMaoid- 

60  to  Tib 
O  laaa  than  3  years  - 

60  to  Tig 


1 0  Yea,  ragulafly  aUMvlB 

aehooi- 60  to  Tie 
aDAaandiaehoolbut 

not  reguiaity.  ini*Ma 

a  k)'.  -  60  to  Tic 
aDNo.notattondinQ 

aehooi -60  to  Tic 
4D0ontknow 

aPRehiaed 
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OR 


.Yo»(s) 
.MofVHa) 


lUDon'tlnow 
2aRi«uaod 


iDMale 
lOFemale 


iOYaa-aot» 
2nNo 


«am* 


1  DChiU  Uvea  witfi  hisAier 


2  a  Child  Nmb  with  my 
porantts)  or  in-lewa 

a  D  Chad  Rves  with  other 
rtietives 

4  D  ChiW  is  in  fostr  care, 
group  home,  jaH  or 
other  inalitiition 

sDOlher-Siped^  7 

aDOon^knowerftere 

chad  NMa 
rDRofueed 


1 D  0  to  6  month* 

207to12montfi8 

sOlto2yain 

4D3tt4yoan 

a  D  More  than  4  yean 

eO  Chikl  nevorived 

me-GOto72 
TDRahMd 


aSyaanoroUar- 

AATIa 
D  3,4  or  t  yean  old - 

60  to  Tib 
a  Laaa  than  3  yean- 

60  to  Tig 


iDYoB,ngulafV( 
achool -60  to  Tie 

aOAaandiachoolbut 
not  ngulaily,  miaeaB 
alot-60toTlc 

aDNo.notaitonding 
aehooi -60  to  Tic 

aOOonilBtow 

aOReluaad 


CHILD  7 


.YearM 


OR 


.Mot*(s) 


iDDontknow 
tDRofueed 


lOMala 
aDFemele 


1 D  Yea  -  00  •»  oiMi*  oam  a 
2ON0 


1 D  QmU  fives  with  hisA>er 


2  D  ChU  five*  whh  Riy 
paiantls)  (k  irt-iewie 

a  D  Child  fives  wMi  other 
relativaa 

4  D  Oiild  ia  in  foator  cars, 
group  home,  jail  or 
other  naotution 

aOOtfier-Specify^ 

a  D  Don't  know  w^ien 

chMfiva* 
TORahiaad 


iDOtoSmonths 

2a7to12mo(«hs 

aaito2yaan 

403»4yaan 

sDMonthan4yoan 

e  O  ChiU  ne\«r  lived  with 

me-60to72 
TDRahiaed 


06yaanoroktor- 

4itTI« 
a  3, 4  or  S  yean  old  - 

60  to  Tib 
D  Laaa  than  3  yean - 

60toT1g      ■ 


iDYaa.fegulanyi 
aohool- 60  to  Tit 

aOAttindiaohoolbut 
noiraguiarty.miaae* 
alot-69toTlc 

aONo.notalWidino 
adwol-60toTlc 

aODonniinow 

aaRofuaed 
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S>ctioti  8  -  CHBJWEW  AND  gPUCATlOW  (Coimiwd> 


littehildrvn't 
tfiesMM  onttt  tton 
•nd5-2. 


in 
5-1 


7167 


CMmi 


10HW$imm») 


d.  Why  downt  (ChOd'B 


tfM 


7  Mark  (X)  all 


•.  Nm 


IQM'armma) 
tea 


f.  tim  (ChHtfa  namaf 

aay  yaiia? 


9*  CMmt  than  aakael  ar 


fChHtfa  nanw) 
•7 


h.  Mhaf*  4oei  (Qiikf$ 
nama^gofer^ 


CHILDI 


la  Ye«.  rcfoUfty  Mtcndi  9 

to HcMl  Slatt  lio 

(O  Oilier  pre-KhoolV/le 

(nonery  KbooL    I 

Even  Sun)     ^ 
20  Enroikd.  but  doei 
Bol  wifwd  icgttUily 
3a  Not  caralkd 
4DReAiMd 


CHiL02 


Name 


iDLa«llian1montfi 

aDiialmontfM 

*04te6mDntfw 

407manttaarmofa 

•  aDenriknow 

•DNaM 

TOMiMad 


1  tJ  noUMM  mWi  avapof - 
Miof^  noawaportMion 

1  a  Can^  rapiMr.no 
doctiinanis 

a  a  Oont  My  h  one  placa 
■nQMWugh 

4  a  lack  af  dMMnft  ■hoM, 

OMilkMpclMI 

•  aOiiddaMnliktMool 

•  Dtotobib^vmingt 

bnNhan/MMn 
7DHMbMn»ick,do«n1 


•OTaolfr«dlan1g«him/ 

tarnpintfwiMming 
tOOlhar-SipaeAy^ 


mO  Don't  know 
iiQiMiaod 


.JA. 


iDYai 
iDNo 

•aOon^know 
ADRafcMd 


lOYat 
aONo 

aOOon^know 
tORofuaMl 


iDYaa 

tDNo  '  eo 

iQDon^knaw  Via 
4aRaAMd      j  72 


iDTotiwi 
aaToad^reaiaeaniar 
*DToMandiNlati«at 
«aOen'tiBWw 


Pag.  S-3 


ID  Ye«.  refuhrty  1 ._ 

iC3  Kiadef|uiai  ^GO* 
bO  Head  Sun         K> 
<0  Oiher  pre-id>ooipu 
(Mineiy  ichool.    I 

Evtn  Sun)     x^ 
20  EnroOed.  bul  doe* 
D0(  inend  leguUrty 
30  Not  enroikd 
ORcfiued 


lOLaHtiianlmoMh 

aDitotmantfw 

304to<montftt 

4  D  7  ntomht  or  HMNa 

aDOonlknow 

aDNavaraOMidad 

rDRafuaad 


CHILD  3 


Name 


1 D  AoUanw  «Mimpor- 
twoty  no  ttamwmUoo 

>OCantfaB«tar.no 
docmnamt 

sDOontMyinonaplKa 
lonQanouQn 

4  O  Laek  of  dolhin^  ihoa$, 
cam  Imp  Mm) 

•  DOriMdowiYlaadiool 

•  D  Hm  to  habysk  younoir 

biottian/taiBft 
7aHMbaonsidi.do«n1 


a  D  Too  IM,  Mil  grt  Mn/ 
Mr  up  in  aw  morning 


10  D  Don't  know 
iiDRafuMd 


iDYaa 

tDNo 

»D  Don't  iatow 

4aRafutad 


iDYaa 
sDNo 

aODontknow 
4aiMMd 


lOYas 

aDNo  ]  GO 

aDDonlknow 

4aFMMd 


1  GO 


iDToHiathaltor 

t  D  To  «  day  caia  eanM 

3  D  To  friandi^lativaB 

4  D  Don't  know 
tDRafuaad 


>□  Yea,  rccntafiy  aneadi^ 
lO  Kindniana  ~>)  OCT 
ICHcMlSun        Lio 
cO  Other  pre-tdtoolT  71e 
(nonery  icfaool.    I 
pR-kJnder|*ileiW 
Even  Sun)    y^ 
30  EaroUed,  bul  doe* 
•Gtaocod  icguUriy 
aaNotcDicikd 


lOLanttonlmanih 

tOlteSmantfia 

aD4toemontfM 

4  D  7  mofKiia  or  mora 

aOOon'tknow 

•  DNavaraMndad 

TDfMuaad 


iDhoMMMkntapor- 

tMioiv  aa  inniponMiM 
aDCanliagiMr.no 


a  D  Doni  My  in  ona  ptoa 


4aLackafMiih«iho«. 
MitkMpMan 

•  DQNMdoMilMiHbeoi 

•  D  Hh  to  bitoyail  ycungar 


TDHMba«iaid(,doaMi't 


•  O  Too  tiroi  Mfl  git  hiai/ 

Mr  up  in  010  anming 

•  D  Other -Slpod^  7 


waOon^knew 
iiOlMMd 


iOVm 
aONo 

aOOonlknow 
4DflafuMd 


iDYai 
aDNo 

aDOon^knaw 
4DlMu8ad 


iDYaa 
aONo 

aDDontknow 
4aflafuaad 


60 

>to 
72 


iDTothaahahar 

a  D  Te  a  day  eaia  oanter 

aDToManda^ralativw 

4DDon^know 

tORafuaad 
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•«ction  B  -  CHILDREW  iUIP  EDUCATION  (CoiitintMd) 


CHiLD4 


1 D  Yti,  lagMrty  «Mdi  J 
•DKbidMvwtw    1 
feDHMdSiMt        [60 

p»«ndaigMMiU 
tDEnrelad,biitdoaanet 

aMnd  ragularly 
aDNotarvdad 
4DRatoad 


iDlMithanlmontti 

taiteSmandw 

aD4to6monitM 

4D7inorNiMor  moia 

aODoirtknow 

oDNawarMMidad 

TDnafuMd 


iDMMMaMittannr- 
tMiofu  ae  vmpofMon 

aPCantiaplMr.no 

dacumarMs 
sDOontMyinorwplMa 

tonganough 
40LJekofGlottikig,aho«, 

(antlMpcMn 
tDCMddoMnliiaadMol 
a  D  HmJo  bab)frt  youngif 

oMhaiwii^M 
7aHMbaanaick.do«n1 

Mwal 
>aTooiiwd.Mi1ga>Mm/ 

kv  up  k)  tht  morning 

aaOlhar-«pac^7 


wODan^know 
iiDRafuMd 


lOYat 
aDNo 

aODorftknow 
4DRafuaad 


iDYm 
aONo 

aDDontknow 
4aRsfuMd 


iDYaa 
aDNo 

aDDontknow 
4aRafuaad 


11 


00 

10 

72 


iDTothaahater 

aaToadaycaraeamw 

sOToftionds/ialatiwaa 

4DDontknow 

•DBafuaad 


CHILD  S 


iDV«i,ngMrtyaMidijr 
•DKMaigMn 
aDHiadStvt 
•  D  Omt  praadiool 


aD  Enroled,  but  does  not 
alMnd  lagutarty 

aDNotanrolad 

4aRafu8od 


iDLbm  than  1  month 
aDlto3moniha 
3D4te6fnDntha 
4D7  months  or  mora 

•  DDontknow 

•  ONavar  MMidad 
TDRafiMd 


1 D  PMUotm  wMi  trampor- 

waon.  no  mwiimmMin 
a  D  Can't  ragalar.no 

doctf  mantt 
a  D  Dont  ttay  h  on*  IriMO 

long  anough 
4  D  Lack  of  cMtbifr  aheai, 

can't  hMpdMn 
•DOilddNaninBadKMi 
•  O  Has  to  babyih  younger 


TaHKbaansick,doHnt 

faalwill 
•aTootirad,CMflgalMr\/ 

har  up  In  tha  morning 
aDOlhar-SpacAy; 


wDDon'tknow 
iiDRahMd 


iDY« 
aONo 

aDDontknow 
4DMuaad 


iDYm 
aDNo 

aDDontknow 
4DfWfuaad 


iDY« 

aDNo  ]  GO 

aDDontknow  y  to 
4DMuaad      j  72 


^DTothaahaMar 

aDTosdaya 

a  D  To  friandsMatiwM 

^DOon'tknow 

•DMuaad 


aDEinfellad,biftdoasnat 

annd  lagularty 
aDNatanrelad 

4D 


iD  Lav  than  Imamh 

aDitoSmanihs 

aD4to6mondM 

4D7niotalMor  mora 

tDDanTtknew 

•  D  NaMr  ilMidad 

TDRafuaad 


1 D  ftaMM  wbh  Raiapor- 
lidon,  m  tranaporMen 

aDCantiapiMf.no 

dacumarKi 
aDDontMylnonopiaea 

Ionganou0h 
4  D  Lack  af  dothbifr  ahoM, 

eanthaapcMn 

•  DCNWdBaanlihaaehool 

•  D  Haa  to  babyak  youngar 


7DHMbaanaid(.doaant 


a  DToo  tirad.  eant  gal  Mni^ 
h«  up  kiM  morning 

aD0diar-5ipaeM^7 


iaDDen'tknow 
iiDI 


iDYaa 
aDNo 

aDDonttatew 
4DIWfuaad 


iDYaa 
aDNo 
aDDantknaw 


iDYaa 
aDNo 

aDDontlBww 
4DIWfuaad 


100 

^10 
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iDTathaahaliar 
a  D  To  a  daycare  I 
aDTofrianda/Mativaa 
4DDentknow 
sDRafuaad 


a  D  EnreM,  but  doaa  not 

aMndraguiarty 
aDNotanraaad' 

4D 


iDLaMthanlmorah 

aDitaSmandia 

aD4to6montha 

4D7mor«haormoro 

aDDorftbnow 

oDNawari 

TDRahMd 


aDCantaagiaM.no 

•  documantt 
aDDontatoybionapiai 

lartg  anough 
4DtJd[afdodihiftahoaa. 

eantkaapcMn 
aDOriMdaaanlikaadMoi 
aDHaatobabyakyoungar 

TDHHboanaid^dooant 


aDTootbad.aan1g«Min/ 

bar  ap  in  tha  meming 
aDOtfwr-SpacMir^ 


taDDantlomw 
iiDI 


iDYea 
aDNo 

aDDontknow 
4DIMMd 


iDVto 

aDNo 

aDDontknow 

4DI 


iDYto 
aDNo 
aDDofTt 

4D 


00 

te 

72 


iDTothaahahar 

aDTaadayearaeamar 

sDTefriand^ralativM 

4DDantknow 

oDRahMd 
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ASK  ONLY  IF  HOMELISS. 
72.  AMMyi 


^*oved  to  Section  2 


ASK  OF  FEMALES  ONLY. 


Moved  to  Sedioq  4 


1 D  Reepondent  is  by  her/himMlf 

iQSpouM 

s  D  Other  reletive  -  S^ee^  ^ 


«  D  Nonfvnily  -  Sfmeify  j 


•dOon'tknoMV 
•DPtaAieed 


lOVee 

tDNo 

sDDontknow 
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SMtion  6  -  EMPLOYMBfT 


74.    nd«mi4»MyM» 
(ANYnSbaTHATM 


M0NIV)7 


76.    letMewofli...7(»Md 

eat9gori»$  »nd  mark  PQ  of^  on9 
rmpon»9.) 


76. 


idM  yon  Mually 
omployieiit  tm  M  ftM-  f 


77a.  When  did  yoo  last  work  for 
pay  at  a  full-tiine  job  or 
bosincM  lasting  2  consecutive 
weeks  or  more? 


b.  Why  dM  yo«  Iwvo  llMl  |ob7 


e.  DoyoMWMita 


78a.  Aro  yo«  looking  for  woffc  Mw? 


iDYea 

tDNo  1 

sODontknow  yoOtoTTa 
40fl«rMad      J 


1 D  A  Job  you  have  had  for  itwM  monttM  or  more  with  itw  aame 

employer 
a  O  A  Job  you  have  had  for  leas  tfian  3  months,  but  you  expect  to 

continue  for  3  or  more  months 
a  D  A  temporary  job  (one  you  expect  to  last  laaa  than  3  momha) 
«  O  A  dsy  job,  pick-up  (one  that  lasts  only  a  few  hours,  or  one  or 

two  days) 
•  a  Peddling  (aellina  tMoks,  dothea.  other  iMma  on 


the  atraet)  or  coTleeting  cans  and  bottles  to 
axehonge  for  money 
•  D  Other -S^MrMy 

7  O  Dont  know 
i.D  Refused 


» 60  to  77a 


1 0  Usual  njmtwr  of  hours  per 

aODon*tknow 

sORafused 


} 


60  to  79 


1 D  Within  past  «veek 

a  O  Within  past  6  montha 

a  D  Wlttiin  past  7  montlia  to  a  year  ago 

«  a  1  to  2  years  ago 

sD2to3yearsago 

•  DSto4yearsago 

7  O  4  to  5  years  ago 

a  O  5  or  mors  years  ago 
a  O  Never  worked 


»  60  to 


} 


77b 


60  to  77c 


1 D  Personal,  family  (including  pregnancy)  or  aehool 

aDHealth 

a  D  Retirement  or  old  age 

4  O  Seeeonal  job  completed 

a  a  Sleek  wort  or  bueineas  oondMons,  laid  off 

a  D  Temporary  -  nonaeaaonai  Job  oompletad 

7  D  Unaatiafactory  work  arrangements  (Iwurs.  pey,  stej 

aDOlher-^pedyy  7 


lOYes 

a  a  IMaybe  -  It  depends 

aONo 

4D  Dont  know 


1 D  Yes  -  60  to  79 
aONo 
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•fT  TWirtifidu 


■M  ■••Mm  far 

•Utimapplyj 


K'Nmm'  amk$d  m  77a,  GO  to 
90. 


79.   Mm^vm 


ie< 


•ryMriffvlM 
iMdafok  •rdMM 


NOIM 


niPtOYKIBiT(Cowtlnu>d> 

IbAlready  have  a  job 

2CBeiieves  no  wofk  available  in  line  of  wok  or  «M 
3nCottMn't  find  any  woik 

d-acks  necessary  schooling,  daining.  ddils  or  eiqierience 

S31I  health,  physical  disability 

6DCan't  anange  child  care 

'Oiunily  reqxmsibilities 

83n  school  or  other  training  < 

9aOlher  •  Specify 


KaXn'tknow 


IDAU  or  aloKM  an  of  the 
3CMo«  of  die  tine 
3aialf  of  the  time 
4aSaine  of  the  time 
SDAlmost  none  of  die  time 
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fction  7  "  SOURCES  OF  iiCOME  AWP  8ERVICC  USE 

•••ff 


See  attached  for  question  rewording. 


81.    Ovw«Mtoat304Bya.«wlMt 
waa  your  total  tasMiw  from 
ALL  aoureaa?  <M»rk  eatagory 
only  If  rmpondftt  cannot  raport 
totallncomaj 


82a.  Do  Ypu  loaolvo  food 


iDUMthwiSlOO 

aD$100to299 

aa$300to499 

4Dlsootoee9 

tD$700to799 
•  D$M0to999 
7  O  $1,000  to  1,199 
aOf  1,200  to  1,499 
tO  $1,900  to  1,999 
mD  $2,000  to  2,499 
11  a  $2,500  to  2,999 
It  O  $3,000  or  mora 
ia  D  Oon^  ionow 
uDRffuMd 


lOYaa 
sDNo 

sODonltknow 
4ailafu»od 


82b.  lf'yiaa'in«2a,a*lr-How 
do  yo«  9«t  ooeh  asooth  hi 


Pi«e7-1 
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SECTION  7  -  SOURCES  OF  INCXHvIE  AND  SERVICE  USE 


Tbe  next  few  questions  adc  about  your  income,  and  about  your  use  of  certain  govenmem  programs 
and  services. 


80.        Have  you  received  any  money  from  any  of  these  sources  In  the  last  month? 
(Read  categories  and  mark  VC  all  that  apply.) 


Steady  employment 


Day  labor 


Aid  to  Families  with  Dependent  Children  (AFDC) 
General  assistance  (CA,  PA,  HR,  Gfl) 


Yes 


No 


Social  Security  (old  age,  sun/ivors,  and  retirement) 


Social  Security  Disability  Insurance  (SSDI) 
Supplemental  Security  Income  (SSI) 

Veteran's  disability  payments 

Veteran's  pension  (not  disability  related) 

Other  pensions 

Other  survivor  benefits 

Private  disability  insurance 


Unemployment  compensation 

Child  support 

Other  spousal  benefits 

Spouse 


Parents 


Other  relatives 


Friends  (includes  boyfriends  or  girtfriends) 
Sale  of  personal  belongings 


Asking  for  money  on  the  streets 

Blood  or  plasma  center 

Illegal  activities 

Other-  Specify 


No  morwy  sources  from  above  categories 
No  income 


DK 


Ref 


1  7.1(«) 


SMtlen  7  -  SOURCES  OF  INCOME  AND  SERVICE  USE  (ContinuMi) 

PRINSTmJCTK)N:MarkB3a»ndb'YM'1or0»ehoomtpondingb^0titprognm. 

83a.  fm  001110  to  iMd  yon  a  Usl 

83b.  Ifatt  •No' 
in  93:,  00 
to84. 

IfYtg-inSaB. 
as* -DMymi 

bwioflta7 

If34in^wd 
"Nq,GO  to  84. 
If  "Yes  in  83b. 
ask    Were  yon 
receiving 
aaiiatanceor 
bennts  bon 
(Progmn)  wtaea 
you  had  10  leave 
the  last  penuanent 
place  yoQ  Hayed? 

83dJf'Yea- 

in83c^ 
aik-Did     * 
you  sup 
reoerviBg 
this  benefit 
froui  (ftofiam 
within  the 
year  before 
youhadto 
lemre  the  last 
peiinaucai  plan 
yon  stayed. 

93%.  If  'Yes  in  83<1.. 
ask -Why  did 
yoo  stop  receiving 
this  benefit  from 
(Piugiaro)? 

(DAIdtoFsmniM 
withDeptndont 
Chlldron 

iDYaa 

sDNo 

s  O  Dont  know 

iDYaa 

aONo 

a  0  Dont  know 

iDYas 

aONo 

a  D  Dont  know 

iDYaa 

aDNo 

a  D  Dont  know 

10  Piugiaiu  ended 
20  No  knger  eiigibte 
3a  No  longer  needed 
4a  Otha  reason 
Sa  Don't  know 

12)  Food  stamps 

lOYas 

aONo 

s  D  Dont  Itnow 

iDYas 

sOno 

a  D  Dont  know 

iDYas 

2D  No 

a  D  Dont  know 

iDYas 

2DN0 

a  D  Dont  know 

20  No  knger  eligible 
3a  No  knger  needed 
4a  Other  reason 
sa  Don't  know 

(3)  Qsnarsl 
sssisuncs 

iDYas 

2DN0 

a  0  Dont  icnow 

iDYas 

2D  No 

a  D  Dont  know 

iDYas 

2DN0 

a  D  Dont  know 

iDYas 

2D  No 

a  D  Dont  know 

2a  No  knger  ebgible 
3a  No  knger  needed 
4a  Other  reason 

m  Supplamantal 
Sscurlty  incoma 

lOYaa 

tDNo 

a  0  Dont  know 

iDYas 

2D  No 

a  D  Dont  know 

iDYas 

2DN0 

a  D  Dont  know 

iDYas 

2DN0 

a  D  Dont  know 

la  Prognm  ended 
2a  No  knger  eligible 
VI  No  knger  needed 
4aOlhateaaon 
sa  Don't  know 

m  Sodal  Sacurfty 
MaaWUty 

lOYaa 

aONo 

a  a  Dont  know 

iDYas 

2D  No 

a  D  Dont  know 

iDYas 

2DN0 

aODonttoww 

iDYas 

2DN0 

a  D  Dont  know 

la  Program  ended 
2a  No  knger  digible 
3a  No  knger  needed 
4a  Other  reaaon 
sa  Don't  know 

(tf)  Medicare 

lOYaa 

iDNo 

a  0  Dont  know 

iDYaa 

2DN0 

a  D  Dont  know 

iDYaa 

aDNo 

a  D  Dont  know 

lOYaa 

2DN0 

a  D  Dont  know 

laPioframeaded 
2a  Nn  knger  eligiMe 
3a  No  k>i«er  needed 
4DOdMrnM0B 
SODoatkaow 

(7)  Medicaid 

lOYas 

aDNo 

a  0  Dont  know 

iDYaa 

2D  No 

a  D  Dont  know 

iDYas 

2DN0 

a  D  Dont  know 

iDYas 

2DN0 

aD  Dont  know 

la  Pvofiaai  ended 
2a  No  kii«er  eligible 
3a  No  knger  needed 
4a  Other  reaaon 
SaiXn'tknow 

(8)  Veterans  (VA) 
benefits 

lOVaa 

tONo 

a  D  Dent  knew 

iDYas 

aDNo 

aODofitknew 

iDYas 

2DN0 

aDDontknow 

iDYaa 

tDNo 

aOOentknow 

la  Program  ended 
2a  No  knger  eligible 
3a  No  knger  needed 
4a  Otfier  reaaon 
sa  Don't  know 

1                                                                                                 Ptge  7-2                                                                                                                   f 

44604 


Federal  Register  /  Vol.  60,  No.  166  /  Monday,  August  28,  1995  /  Notices 


7-sotmct8oriiooimAi»«iitvicni>i(Comimi»d> 


NowlamgoingtoatkyouaboutanattwrlMarMfvioM.  Which  of  th*  following 
M(vioMh«v*  you  uMd'mttwIutMvwi  days?  (Raad  aH  oatogofiM. 
Each  day  column  should  hava  at  laaatona'X'.  V  not.  comet  answam.) 


n    Fraa  or  almoatfpaa  clothing 

&j 

M' 

Y 

w 

Th 

F 

Sa 

n    Drop-in  eanlwa 

n    Raa  public  tranaportrton|a.a.bua,  subway,  or oabtotona) 

n    Daycaia 

n    Counseling  (for  •mplovmant.paianting.aair-astssm- not  for  mantirihaalh 

n    EmargancvshaltBrs 

n    Transitional  housina 

n    Souptdtehanormaalpropram 

1 

n    Mobila  food  program 

n    Haallhcars 

n    Mantalhaalthaaivioas 

n    Subslaneaabusasafvioas 

n    Migrant  housing  usM)  in  th«  off  saason  to  providatsmporwyshsltar 

n    Fraa  or  rsduoadprioa  school  brsakfssts  and/or  lunchas 

n    WIC  (Woman.  miantL  and  Chikftwi  nutrition  progrwn) 

n    Olhar-Seaclfv 

n    NonaoflhaaboM 

n    MMad 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


HMvyouaMT 


W#>  Of  9mfVH  w»  ClQwW  HJ 


•4e.  «Awn«aat«lMllim»yauund...r 


UMtMnOfM 


wop— JHwnly 


fr— puMe 


OSL 


(■■p..  bu».  ■ubwwv,  or  cab  tekam) 


Counntrg  dor  owoteywort.  piroriiinQ.  mK- 


•  not  101  tmnlil  hoHh 


TmfMlonal  homjnq 


aoupMchoo  or  mool  program 
MoWtelood  pfoym 


Mlg«r«hwinouMdimh>oW«OMonteproMd»lwTioorwy 


WIC(WBmon.lnlM».or»dCh»dronnMtl«onBfogin) 

Otwr-apocWy 

Nonooliho 


Ovfitonv) 

aE__ 


Uor*#Mo 


Mer*#w«a 


HrCK 

•■  f  r.i  1 1 


iDNe 
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SMtion  8  -  VETCRAN  STATUS 


ta«M 


TT 


Have  you  ever  been  on  active- 
duty  military  service  in  the 
Armed  Forces  of  the  United 
States?  Do  not  include  time 
served  in  the  Reserves  or 
National  Guard. 
in  total,  how  many  years  of 
active-duty  military  service 
have  you  had? 

hia 


During  your  military 
avara  you  avar  In  a 
aembat? 


Have  you  avar  uaad  a  i 
faainw  that  waa  oparatad  by 
Hm  VA  for  ovanilaht  hoapltal 
aara.  awlpatlant  vialta.  or  far 
iMiraIng  home,  aonvaiaaeant 


iO  Yaa.  aeth/a  duty 

tONo 

tODontlmow  V  GOtoM 

•ORahiaad 


] 


Yaars 


iDYaa 
tDNo 


iDVas 

sDNo 

sD  Dont  know 

•ORafuaad 


iDYaa 

tONo 

sD  Don*t  know 

•DRafuaad 


Do  you  currently  receive  veterans  benefits  (VA)? 


Yes  Go  tod 

No 


Are  you  eligible  to  receive  VA  benefits? 


Yes  Go  to  d 
No 


Don't  Know 
Refused 


Don't  Know 
Refused 


Why  are  you  not  eligible  to  receive  VA  benefits? 


Other  than  programs  at  VA  medical  centers,  have  you  participated  in  programs  that  serve 
veterans  who  are  haneless? 


Yes 

No  Go  to  90 


Don't  Know 
Refused 


In  which  of  the  following  programs  did  you  participated?  (Read  categories  and  mark  (X)  aU 
that  apply.) 

Compensated  work  tijcn^y  program 

Dom  program  (domicibary  care  program) 

Homeless  shelters  for  veterans  not  nm  by  the  VA 

Veterans  Center  drop-in  center 

Stand  down 

Other,  specify_ 

— • — — — ^— — — —   p,ge8-l       -^— — ^^— — — — 
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SMtion  •- FOOD  INTAKE 


^^MOil  0w  VM 


I  •»  fMa  yen  eM  •  m  Jf 
fflmd  etttgerlM  and  mik  PO  000 


91.    Itow 


MtlnadByT 


iD  Qet  enough  of  the  idnde  of  foods  you 
tD  Get  enoueh.  but  net  elwMyt  vvhat  you 
tO  Sometimes  not  enough  to  eat 
«0  Often  not  enough  to  eat 
sODonttaiow 
•aReftieed 


to  eat 
to  eat 


iD  Laos  than  onee  per  dey 

xO  Onoe  per  doy 

sD  Twice  per  day 

«0  Three  times  per  day 

sO  Four  times  per  day 

•O  Fhfs  times  per  dey 

rO  Mors  thsn  five  timee  per  day 

•DDontimow 

•afteftieed 


Were  you  ever  hungry  but  didn't  eat  because  you  couldn't  afford 
enough  food?  »*.*.«*« 

Yes 

No   -  Skip 

Don't  know 


Did  this  happen  in  the  last  30  days? 

Yes 

No 

Don't  know 


In  the  last  30  days,  about  how  many  days  were  you  hungry  but 
didn  t  eat  because  your  couldn't  afford  enough  food? 

Number  of  days 

Don't  know 


92a.        In  die  last  seven  days,  since  last  j 
(Day  of  interview),  did  you  ever 
go  a  «1x>le  day  without  anything 
at  all  to  eat? 


«DYoa 
iDNo 

•ODontlnow 
40Rehjeed 


) 


93 


92b. 


■HMydtoya  laet  WMk  dM 
lyjg  wWfcoMt  ■■y^iini  f  at 


«D. 


tOOonthnow 
eORefueed 


Number  of  days 


93.  In  the  last  30  days,  did  you  ever  go  a  whole  day  widwut 
asytiung  at  all  to  eat? 


Yes 

No 


Don't  know 
Bcfused 
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tMtfon  9  -  POOD  ■fTANi 


94a  Have  you  ever  eaten  in  a  soup  kitchen? 


Yes 

No 

Don't  Know 
Refused  — 


Go  to  94c 


94b  When  was  the  last  time  you  ate  at  a  soup  kitcheiv? 

D  Today 

D days  ago 

D weeks  ago 

D months  ago 

D More  than,  a  year  ago 

D Never 

D 

D 


Don't  know 
Refused 


94c  Have  you  ever  gotten  food  from  a  food  pantry? 


Yes 

No 

Don't  Know 
Refused  — 


Go  to  94e 


94d  When  was  the  last  time  you  got  food  from  a  food  pantry? 

D  Today 

D days  ago 

D weeks  ago 

D months  ago 

D More  than  a  year  ago 

D Never 

D Don't  know 

D  Refused 

94«  Have  you  ever  gotten  food  from  a  mobile  food  van? 


Yes 

No 

Don't  Know 
Refused  — 


;i- 


Go  to  96 


94d  When  was  the  last  time  you  got  food  from  a  mobile  food  van? 

0  Today 

0 days  ago 

0  ______  weeks  ago 

0 months  ago 

0 More  tham  a  year  ago 

Q Never 

0 Don '  t  know 

Q  Refused 


Pace  9-l(>) 
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fcotioiit-WOPWTAICEtCemiiMitd) 


Km.  Ovw  lh«  last  Mv«n  days  line*  lact  (day  of  intarviaw).  on  which  day* 

did  you  gal  lood  from  tha  followinfl  placas''  (Raad  catagorias.) 


In  my  own  houaa.  apartmant.  or  room 
(indudaa  «o»tar  arid  group  homaa) 


;su;M'TlwiTh;"r 


Soup  kitehana  (tndudir^g  fraa  bag  lunchas  and  dmiar) 

Shatlar  whara  yeu  liva  (ahaWar  provida*) 

Shaltar  whara  you  liva  (you  coofc) 

Food  pantry  

Food  wagon  (fcaa  food) 

Food  vouchara 


'_     Straat  vandor  (you 'pay) 

Friand* or  ralativa 8 olaca 

Grocary  atof  a 

Raataurant  whara  you  pay 

Raataurant  (back  door  handout*) 

Handouts  from  paopla  patting  by 

Traahcana 

Othar  -  Spacrfy 


Nona 


yfuaad 


(Ask  if  -Yas-  IS  markad  m  94a  or  soup  kitchan  in  markad  in  95a) 

C*i  you  tatt  m»  tha  namas  of  tha  soup  kitchans  you  hava  usad  in  tha  last  7  days'* 


Notes 


Page  9-2. 
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SECTION  10  -  CURRENT  PHYSICAL  HEALTH  (CONTINUED) 


Tbe  next  questions  ask  about  your  heaUi  and  medical  care. 


96.        Do  you  have  any  of  the  following  medical  conditions? 
(Read  categories  and  mark  'X'  edi  thai  apply.) 


Y?s 

No 

DK 

Ref 

Sugar  in  your  blood  (diabetes) 

Anemia  (poor  blood) 

High  blood  pressure 

Heart  disease/stroke 

Problems  with  your  liver 

Arthritis,  rheumatism,  joint  problems 

Chest  infections,  cold,  cough,  bronchitis 

Pneumonia 

Tuberculosis 

Skin  disease,  skin  infection,  skin  sores,  skin  ulcers 

Lice,  scabies,  other  similar  infestations 

. 

Cancer 

Problem  walking,  lost  limb,  other  handicap 

Gonorrhea,  syphilis,  herpes,  chlamydia, 
other  STDs  (NOT  AIDS) 

Test  positive  for  HIV 

Have  AIDS 

Use  drugs  intravenously  (shoot  up) 

Other  -  Specify 

None 

Don't  know 

Refused 

Page  10-1 
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SECTION  10  -  CURRENT  PHYSICAL  HEALTH  (CONTINUED) 


97.       When  was  the  last  time  you 
were  treated  or  examined  by 
a  physician/doct(M-  for  bealdi 
health  problems,  including 
nwtine  checkiqK? 


98.       Who  paid  for  your  visit? 


99.       In  the  last  year,  have  you  gottoi  medical 
care  from  any  of  die  fdlowing  |daces? 
(Read  categoiies  and  mark  (X)  all  that  qiply. 
OUTPATIENT  CARE 


a. 
b. 
c. 
d. 

e. 
£ 


A  hospital  emergency  room 

A  hospital  dinic 

A  VA  hoq)itaI  as  m  iapisiasi 

Any  other  hospital  as  m  inpajtimt 

A  VA  clinic 

A  community  healdi  clinic 

A  migrant  beahh  care  facility 


D  Widim  the  past  12  months 

D Number  of  years  ago 

□  Never 

Go  to  106 


□  Don't  Know   I 

□  Refused 1 


□  No  one  paid  die  bill 

□  Heahfa  Care  for  the  Homeless  diiic 

□  Migrant  health  care  facility 

□  Other  free  dinic 

□  Veterans'  Affairs  (VA) 

□  Medicaid/Wdfare/PuUic  Insurance 

□  Private  insurance 

□  OdJcr  -  Specify 

□  I  paid  myself 

□  Don't  Know 

□  Refused 


Yea 


iD 


iO 


No 


•D 


*Q 


Dent  know 


aD 


aD 


I        iD 


I- 


lO 


«o 


iO 


iD 


b-        Healfli  Care  for  die  homdess  clinic 
INPATIENT  CARE 

i.         A  doctor  (m-  nurse  in  a  shelter 

or  80<q>  kitchen 
j.         A  private  doctor's  office 

(not  in  a  ho^tal  or  clinic) 


lO 


iD 


*o 


aD 


aD 


aD 


aD 


aD 


aD 


iO 


aD 


aD 


ReKMd 


iD* 


«a 


aD 


aD 


aD 


aD 


aD 


aD 


aD 


4D 


«D 


4D 


40 


4D 


Pagt  IO-l(a) 
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SECTION  10  -  CURRENT  PHYSICAL  HEALTH  (CONTINUED)                         | 

100.      All  together,  how  many  times  have  you 
received  medical  treatment  in  the  past 

D  Never          D  4-10  times 
DOnoe           D 11  or  more  times 
a  2-3  times      □  Don't  Know 
DRefused 

CHECK           Are  all  responses  in  99                       D  Yes  -  Reask  99  and  100  to 
ITEM  12          maAed  "No"  and  100                                    to  reserve  discrqiancies 
marked  2-57                             .      DNo 

101a.    Are  you  suppose  to  be  ttddng                        DYes 
any  i»escribed  medicatioo  now?                     D  No 

D  Doo't  Know  •  Go  to  102 
1      DRefused 

101b.    Are  you  aUe  to  take  the  medication 
that  has  been  prescribed  for  you 
as  your  docttv  directed? 

D  Yes,  always  taken  as  directed 

□  Sometimes  run  out  and  do  not  refill 

prescription  v^lien  I  should 

□  Sometimes  lose  medicaie 

D  Sometimes  fnget  to  take  medicme 
nOthMS-Spedfy 

~ 

D  Don't  know 
DRefused 

1 

102.     Have  you  needed  to  see  a  doctor             .      DYes 
in  the  last  year  but  not  been                   |      DNo 
aWeto?                                               1       DDoo'tKnow 

1      DRefused 

1 

103.     What  do  you  do  when  you  are 
sick  and  cannot  see  a  doctor? 
(Read  all  categories  and  nuuk 
(X)  all  diat  spp\y.) 

at  a  drag  store 

n  B<»row  medicine  from  a  friend 

D  Get  medicine  A  a  didter 

n  Ottier  .  Spedfv 

O  Nothing 
1       D  Don't  Know 
1       DRefused 
1 

104.      When  was  the  last  time  you 
were  treated  by  a  dentist? 

D  Within  ttie  past  12  montiis 
D         Number  of  years  ago 

n  Nrvrr  ... 

-    :    if 

DDon'tKnow         Go  to  106 
DRefused 

Par  10-2 
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SECTION  10  -  CURRENT  PHYSICAL  HEALTH  (CONTINUED) 


lOS.      Who  paid  for  your  visit? 


106.      Have  you  needed  to  see  a  dentist 
in  the  last  year  but  were 
not  able  to? 


107.      Are  you  currently  on  medical 
assistance  (e.g..  Medicaid, 
Medical,  Medically  Needy,  puUic 
assistance  medical  care)? 


108.  (Ask  only  if  childien  living  with 
or  in  custody  of  respondent) 
When  was  the  last  time  your 
child(ren)  was/were  examined  or 
treated  by  a  physician/doctor  for 
I^ysical  healdi  protdems,  inriiMiing 
routine  checkups? 

109.  Who  paid  for  their  visit? 


D  No  one  paid  the  bin 

O  Health  Care  for  dw  Hcmwless  dinic 

D  Migrant  health  care  facility 

D  Odier  free  dinic 

D  Veterans'  Affairs  (VA) 

O  Medicaid/Welftre/PuUic  Insurance 

D  Privtte  insurance 

D  Other  •  Spedfy 

D I  paid  mysdf 
a  Don't  Know 
OReAised 


DYes 

ONo 

D  Dcm't  Know 

D  Refused 


DYes 

D  Not  yet,  but  apfdied 

DNo 

a  Don't  Know 

O  Refused 


a  Within  the  past  12  months 

D 1  -  2  years  ago 

a  More  dian  2  years  ago 

D  Never 

D  Don't  Know  Go  to  112 
D  Refused 


D  No  one  paid  the  tMll 

D  Health  Care  for  the  Homeless  dime 

a  Migrant  health  care  facility 

O  Other  fite  clinic 

D  Veterans'  Affairs  (VA) 

O  Medicaid/Welfare/PuUic  Insurance 

D  Private  insurance 

D  Other  -  Specify 

D I  paid  mysdf 
D  Don't  Know 
O  Refused 


Pk(elO-3 
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SECTION  10  •  CURRENT  PHYSICAL  HEALTH  (CURRENT) 


no.     In  the  last  year,  have  they  fooen  medical 
care  from  any  of  die  following  places? 
(Read  categories  and  marie  (X)  aD  that  apply. 
OUTPATIENT  CARE 

■.  A  hoqiital  emergency  room 

b.  A  hospital  dinic 

c.  Any  hospital  as  an  inpttieit 

d.  A  community  health  dinic 

e.  A  migrant  hetfth  care  facility 

f  .         Heald)  Care  for  the  homeless  dinic 

INPATIENT  CARE 

i.  A  doctor  or  muse  in  a  Aelter 

OT  sotq>  kitchen 
J.  A  private  doctCM-'s  ofBce 

(not  in  a  hospital  or  clinic) 


Ilia.    Are  they  suppose  to  be  taking 
any  prescribed  mediation  now? 


111b.    Are  they  aUe  to  take  die  medication 
that  has  been  prescribed  for  you 
as  your  doctor  directed? 


112.      Have  Aey  needed  to  see  a  doct(w 
in  the  last  year  but  not  been 
able  to? 


Yet 


iO 


iO 


iO 


iO 


aD 


tO 


sD 


Dentlmew 


sO 


sO 


sD 


«a 


40 


aD 


lO 


iD 


lO 


aO 


aO 


sD 


sO 


sD 


4D 


4D 


4D 


sO 


«o 


4D 


I  

joYes 

I  ONo 

I  D  Don't  Know  -  Go  to  102 

I  DRefused 

I  D  Yes,  always  taken  as  directed 

I  a  Sometimes  iw  out  and  do  not  refill 

I        prescription  when  I  should 

I  a  Sometimes  lose  medicine 

I  D  Sometimes  ftxget  to  take  medicine 

O  Olfaeis,  ^wdfy 

I  D  Don't  know 
I  DRefused 

I  DYes 
DNo 

D  Don't  Know 
DRefused 


PifeltM 
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SECTION  10  -  CURRENT  PHYSICAL  HEALTH  (CONTINUED) 


113.      What  do  you  do  wben  they  are 
sick  and  cannot  see  a  doctor? 
(Read  all  categories  and  maik 
(X)  all  diat  apply.) 


114.      When  was  the  last  tiine  your 

child(ren)  were  treated  by  a  dentist? 


1 15.      Who  paid  for  their  visit? 


117. 


116.     Have  ttey  needed  10  see  a  dentist 
m  tte  last  year  but  were 
not  aide  to? 


Are  they  currently  on  medical 
assistnce  (e.g.,  Medicaid, 
Medical,  Medically  Needy,  public 
assistance  medical  care)? 


DBuy  a^rin  or  other  remedies 
atadiug  store 

a  Borrow  medicine  from  a  ftiend 

D  Get  medicine  at  a  shelter 

D  Other -Soecifv 

DNoihing 

O  Don't  Know 

ORefused 


D  Within  the  past  12  months 

O Number  (rf  years  ago 

DNever 

O  Don't  Know         Go  to  106 
ORefused 


□  No  one  paid  die  bill 

D  Health  Care  for  the  Homeless  diiic 

□  Migmt  heahh  care  facility 
O  Other  free  diite 

D  Veterans' Affairs  (VA) 

□  Medicai^WeUare/Public  Insurance 

□  Private  insurance 

□  OAcr- Specify 

□  I  paid  myself 
O  Don't  Know 
DRefused 


□  Yes 

□  No 

□  Don't  Know 

□  Refused 


□  Yes 

□  Notyet.butapplaed 

□  No 

□  Don't  Know 

□  Refused 


iVit^S 
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SMtion  11  -VICTIMIZATION  AND  IMPRISONMENT 


to  you. 


ITS.    HovoyooovorlnyoarllfollRio- 


I 


I- 


)  than  fhfo  A^fo  In  •  eify            |  p. 

■*•  Spent  more  tbn  5  days  in  a  military  jail  or  locfcHip.  ZT 

c  »o>vo<»iiolottrt»orf»odorol>HooiiT     *  iU 

d. 


n  MfVOMM 

1«7 


+■ 


I 


iD 


No 


aO 


tU 


*D 


Dontknow 


CHECK 

ITEM  11 


If  34  is  marked  "Vo"  (jtspoadmi  has  never  been  homeless)  <v  Uank, 


1 


go  to  120. 
«A       At  any  time  ^t/hea  you  were  (h<mielesv 


without  permanent  housing),  did  anyone 
ever  do  any  (rf  the  following  to  you- 
••  Moot  MOiMfy  orlMafi  Aootfy  fiwn  you. 


Yoe 


I  monoy  or  tMngo  fiom  your  bMO» 
.  oto.  MiMo  vou  uroro  oonolT 


I 


150" 


C  Wi¥Olooltvowouhvou.botvouupT 
d.  SoKuoHv  oeooultvou.  woo  vouT 


lO 


I 


No 


sD 


2D 


iD 


>D 


ro  16,  did 


a  boby  untlt  you 
you  Mvo  wMi  (purmt, 

pjHudior     p 


or  eltor.  poronf  •  boy  or  giriffriond,  oto.). 


I 


Yoa 


or  f 


h.  Pbysloally 


iD 


you«  to  oauoo  phyotoal     J 


iO 


€•  Poroo  you  or  ^ ^  , 

ootothtvoudlduotwonttodoT 


iD 


No 


*D 


*D 


>□ 


Pa«e  IM 


>a 


sD 


sD 


Dontknour 


sO 


sD 


>D 


aD 


Pont  know 


sD 


sD 


sO 
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Refusod 


«□ 


40 


Refused 


40 


Refuted 
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SECTION  12  .  MENTAL  HEALTH 


The  next  few  questions  ask  about  mental  health  conditions  that  were  not  the  direct  result  of  drag  or 
alo^l  use. 


1 21  a.    Have  you  ever  had  a  significant 

period  (that  was  not  a  direct  result 
of  drug/alcohol  use),  in  your  life 
in  which  you  have...  ? 


(1)  Experienced  serious  depression 


(2)  Experienced  serious  anxiety  or 
anxiety  or  tension 


(3)  Experienced  hallucinations,  that  is, 
heard  voices  or  seen  things  that 
you  could  not  control  or  that  others 
could  not  hear  or  see 


(4)  Experienced  trouble  understanding, 

concentrating,  or  remembering 

(5)  Experienced  trouble  controlling 

violent  behavior 


(6)  Experienced  serious  thoughts 
of  suicide 


(7)  Attempted  suicide 


(8)  Taken  prescribed  medication  for 

any  psychological/emotional  problems 


Yes 


D 


D 


D 


No 


D 


D 


D 


D 


n 


D 


D 


D 


D 


n 


D 


D 


D 


121b.   »fairNo"in121a., 
goto125& 

If  "Yes"  in  121a.  ask: 
How  recently  did  you 
experience  (read  Items)...? 

Use  codes  below  to  answer  1 21  b. 

1  -  Within  the  past  30  days 
2-1-6  months  ago 

3  -  7-12  months  ago 

4  -  1 3-24  months  ago 

5  -  25-48  months  ago  (3-4  years) 

6  -  More  than  4  years 

7  -  Don't  know 
99  -  Refused 


Code 


P«»e  12-1 
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SECTION  12-  MENTAL  HEALTH  (CONTINUED) 


122.     In  the  past  30  days,  on  how  many 

days  have  you  experienced  tbest  things? 


123.      (SHOW  Flashcard) 

During  the  past  30  days,  how  mudi 
have  you  been  troubled  or  bodmed 
by  these  experiences? 
(Mark  (X)  (Htly  onp.) 


124.      (SHOW  Flashcaid) 

How  important  to  you  now  is  die 
treatment  or  counseling  for  diese 
psychological  problems 
(Maik  (X)  only  one.) 


12Sa.    Have  you  ever  received  outpatient 
treatment  or  counseling  for  emotional 
or  mental  problems  (fiom  a  clinic 
or  a  private  doctor)? 


D Number  of  days 

DNcme  > 

a  Dra't  know  [—  Go  to  125 

O  Refused I 


D  Not  at  all 

D  SUghtly  (a  little) 

D  Moderately 

DCoosideraUy 

O  Extremely 

DDcm'tknow 

DRefiised 


O  Not  at  all 
D  Slightly  (a  little) 
a  Moderately 
D  Considerably 
D  Extremely 
DDcm'tknow 
D  Refused 


•  DYes 
I  DNo- 
I  D  Don't  know 
I  DRefiised 

I 


3" 


Go  to  126 


Pace  12-2 
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SECTION  12  -  MENTAL  HEALTH  -  (CONTINUED) 


12Sb.    In  your  lifetiine,  bow  many  times 
did  you  receive  diis  outpatient 
treatment  or  counseling  for  emoti(Mial 
or  mental  conditions? 


125c.    (If  ever  homeless).  Did  you  receive 
treatment  before  or  after  you  became 
homeless  for  the  fiist  time? 


126a.    Have  you  ever  been  HOSPITALIZED  for 
emotional  or  mental  problems? 


(DO  NOT  ASK  IF  34  MARKED  "No") 
In  your  lifetime,  bow  many  times 
did  you  receive  diis  iiq^atient 
treatment  or  counseling  for  emotional 
or  mental  conditions? 


c.     (If  homeless).  Did  you  receive 
treatment  before  or  after  you  became 
homeless  for  the  first  time? 


aO-4  weeks 

D  1-6  months 

D  7-12  months 

D  13-24  months 

D  More  than  2  years  ago 

D  Don't  know 

D  Refused 


D  Before 
DAfter 
D  Don't  know 
O  Refused 


DYcs 

DNo  

D  Don't  know 
D  Refused  — 


Go  to  127 


D  0-4  weeks 

O  1-6  months 

D  7-12  months 

D  13-24  months 

O  More  than  2  years  ago 

OEkm'tknow 

DRefiised 


SMtkm  IS  -  CHEIXIICALPEPEWPEWCY 


127a. 


If]  Beer,  wine,  or  liquor  3  or  more 

q^Beer.  wine,  or  liquor  to  get 
4rank  3  or  more  times  a  week? 


?srT 


No 


D     I     O 


b.    H'Y9i'ln127§,»$k- 


lf  I  Beer,  wine,  or  liquor  3  or  more  times  a  week?. 

Beer.  wine,  mniquor.  to  get  diunk  3  or  more 
tn  times  a  ~fffc? 


Code 


U$§  eod9$  ftefoMTto  annwer  127b. 

1 .  WHhin  the  pMt  30  days 
2  ~  1-6  momht  ago 
S  ^  7-12  monttM  apo 
4  — 19-24  months  ago 
■  -.  25-48  months  ago  C9-4  year*) 
•  — >Mora1han4yMri 
7  — Donltknow 
tt  — Rafuaad 


CHECK 
ITEM   14 


Check  item  is  deleted. 


D  Before 
D  After 
D  Don't  know 
DRefiised 


12S. 


See  attached  page  fw  revised  qaesOoa. 


129.  How  much  money  did  you  q>eQd 
CO  alcohol  in  the  past  30  days? 


130.  See  attached  pa^  for  revised  questioa 


131. 


t$HOWnA8HCAIID) 

In  the  past  30  days,  how  trouUed 
or  bodiered  were  you  by  beer.  wine,  or 
liquor  pioblenis? 


Fife  12-3 


tSHOWnASHCAnOf 
1S2.    How  impoitani  to  you  is 
treatment  for  beer,  wine,  or 
liquor  piotrfems  that  you  are  not 
getting?  (Need  for  akxtel-idaied 
treatment,  not  general  therapy.) 


1 D  Not  at  aH 

tDStightiy(alinla) 

s  U  Modarataiy 

•  OConaidarabiy 

sOExvemalv 

sODontknow 

vDRefuaed 


iDNotata 

tD8lightfy(alldla) 

sDModerataly 

iOConaidarably 

sDExtremaly 

•  DDontknow 

fOftofusad 


Pm«i31 
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tMtion  IS  -  CHEMICAL  DEPENDENCY 


128a. 

On  how  many  different  days  did  you  have 
one  or  more  drinlLS  of  beer,  wine,  or 
liquor  in  the  past  30  days? 


,  Number  of  days 


On  the  days  when  you  drank  lieer.  wine, 
or  liquor  in  the  past  30  days,  about 
how  many  drinlcs  did  you  usually  have 
in  a  single  day? 


Pace  13-l(a) 
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1S-< 


130a  In  the  past  30  days,  did  you. 
Crave  beer,  wine,  or  liquor 


Suffer  adverse  effects  from  biMr,  wine,  or  liquor 


Have  withdrawal  symptoms  from  beer,  wine,  or 
liquor  such  as  seizures,  shaking,  or  seeing 
or  hearing  things  that  aren't  realty  ttiere 


Desire  to  stop  drinking  but  couki  not 


Yes 


D 


D 


D 


D 


No 


D 


D 


D 


D 


130b.  lfall^tegoriesmarkedno,goto131.  (For  categories  marked  yes)  About 
how  many  days  dkj  you ...  ? 


Number  of  days 

Everyday 

Crave  beer,  wine,  or  Ik^uor 

n 

Suffer  adverse  effects  from  beer,  wine,  or  liquor 

D 

Have  withdrawal  symptoms  from  beer,  wine,  or 

D 

lk|uor  such  as  seizures,  shaking,  or  seeing 
or  hearing  things  that  aren't  reaHy  there 

Desire  to  stop  drinking  but  couki  not 

D 

Pace  13-I(b) , 
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tai 


'mtmmmmm.mmmtm* 


»*ml; 


k.HM 

«. 
4. 
•. 
(. 


>  HW  t>IH»  my  *I»*IIH  flwil  y«,  , 


f .  b^arianMrf  f»tUtim  fcXw^wi  yau  an^  yayr 
««■.  hMAaiW.  parant  ar  ■»■•>  naw  rawiHa 


fc.  •Mnaira«a«.a»anfnfatowt«aura.l 

•rk«hMilarAiato*inWi^ia« 

-1  >»«■>*».  fcalwt-Kwiali  an4  MMrtartyT 


ra(*MNlw« 
iHanaaM 


^  1Mana*M>Mfala»aranyaf«wba« 


h.  Cantnitai  la  *M  a«an  •Mugli  •  Ma 


'D 


'D 


tD 


Tsr 


'D 


'D 


'D 


'D 


'D 


•D 


'D 


•D 


«D 


«D 


«D 


«D. 


«D 


tD 


«D 


•D 


tD 


is4r 


See  attached  page  for  revised  qucstioa 


iBT 


.  ll«W 

f«r 


"•■•  HBW  ffMI 


b.lf'ViM-MfMf.llbe 


liT 


•  «lMlMC«f 

(NieliMifig 


'D 


•D 


•D 


•D 


«D 


*D 


•D 


•D 


•D 


•D 


•D 


•D 


•D 


tD 


•D 


*D 


*D 


*D 


*D 


*D 


•D 


•D 


«D 


«D 


«0  Never -GO  (of  49 

a  O  Teo  menyie  remember 

«DOen*tlnMv 

eORefueed 


lOVe* 

aONe 

tODent 

4D 


1 


QOtelM 


iDNoapHalbeeedtfetox 
I O  Other  inpetieni  detox 

a  D  Heepkel  beeed  kipetieRt  other  then 
«  U  Je*  or  pHaMi  pro«ram 
a  D  Tharepemla  eemmnwlty 
aDHeWwreyhenaa 
7  D  Juvenile  imeimem  prefrwn 
a  □  Other  sheit-«em)  meWemiel 
a  D  Other  tonHenn  raeWential 
wOOtfter-Slpee^^ 


11 D  Deee  Mt  leoeN  type  of  treeimeitt 
wDDentleiow 

nORehieed 


1 D  Within  the  peat  nnonih 

t  O  At  leaet  1  month  butieea  then  •  moniha  aoo 

a  D  At  leeet  •  montha  but  leee  then12  montha  eoo 

«  D  At  leeat  1  year  but  leea  then  2  yeers  eoo 

aDAtleeat2yoefeeao 

aDDontisMiw 

TORefueed 
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iS  -  CNDMCAL  DEPlNDBiCY  (CoMliMMd) 


134a. 

About  how  old  were  you  when  you  fint 
stttted  drinking,  not  counting  anall 
tastes  or  sips  of  beer,  wine,  or  liquoi? 

ID      Ate 
2Dlever 
aCDon'tkuDw 
4C3(efiised 

134b. 

About  how  otd  were  you  when  you  fint 
drank  more  than  S  drioks  in  one  day  on 
a  regular  basis  (3  or  more  time  in  a 
week)? 


lCL_Afe 

2IINever 

3  CXon't  know 

4C3lefused 


P«fe  13-2(t) 


44624 


Fedend 


Ragirter  /  Vol  60.  No.  166  /  Monday.  August  28,  1995  /  Notices 


tS-OpmCAL  MPINMNCV 


b.  If -y!w'*iiat«.MH 


ll«...Ti 


■•••     MMV  MNf 


iDYm 
•  DDmn 

4D 


1 


OOmU9 


iD 
iD 

•D 
•D 
raoHMT 


•  ODMtlMt 

•  DDwHlmMv 


"MOT  ^^9  OT 


iD\MlMntlw 

tDAllMMl 

sO/ltlM«t 

4DAtlM«1 
■  OAllMttl 

•  DDen*tln«w 

7D 


V  nwnins 
12 
ttfMn2yMft 


.  P«ge  13-3 
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IS- 


During  your  HMm*:  hm» 
tfMra  te#n  timM  wtwn 
you  UMd  (rwm*  drug) 
ragularty?  (RsgularuMis 
•  *«qu«ney  of  3  or  mora 
I  In  on*  wook.) 


M  al  110*  In  140a.. 
gotolSt. 

ICro«*in140«.Mh: 
How  raconOy  did  you 
wgiiwty  uM  (TMd  MHm)..? 


140e.    H  no  drug*  maitod  cod*  1 
in  140b.  go  to  144. 

(For  ooeh  drug  wtth  cod*  1 . 
In  1 40b  wk)  In  ttw  p*M  90 
day*,  on  how  many  day* 
dW  you  u**.~  T 


Y**|  No 


(1)  Marijuana/hashish  (poVgra**/ 
*r/THC) 


(2)  Inhalants  (glu*.  amyl  nitrit*. 
popp*r«.  a*ro*ol  cprays) 

0)  Crack 


(4)  Powd*f*d  cocain*  (othor  than  crack) 

(5)Haroin 

(B)M*thadon* 


(7)  Oth*r  opialMi/analgasiet  (Darvon. 
Damarol,  Talwin.  Talacan) 


P)  Sbmulants  (amphatamin**.  Praludin, 
mathawphataminat.  uppar*.  »paad) 

(^  Barblturat**  (down*r»)  


D  D 


D  D 


D  D 


U*acoda*balowto 
140b.     « 

1  -  WHhinlhapaBtSOday* 
2-1-6  month*  ago 
S- 7-12  morMh*  ago 
4-  1S-24  month*  ago 
5  -  2S-48  month*  ago  (3-4 
6-Mora1han4yaar* 
7  -  Doni  know 
W-n*(u**d 


Cod* 


D  D 


D  D 


D  D 


D  D 


(10)  Othar  aadativa*  (slaaping  pill*. 
SaconaO 


(11)  Hypnolic*/lranquiliz*r*  (Librium, 
Valium,  banzodiazapina) 


(12)  Hallueinogan*  (LSD.  PCP,  payot*. 
m**calin*,  acstMy) 


(IS)  Any  othar  drug,  not  including 
alcohol  •«  *  drug 


D  D 


D  D 


D  D 


D  D 


D  D 


D  D 


Nuwbar  o<d«y» 


Pigeiy4 
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144.      In  your  lifetime  - 


SECTION  13  -  CHEMICAL  JXPENtXNCY  (CONTINUED) 


141.     See  ittactied  page  for  revised  question. 


142.      (SHOW  FLASHCARD) 

In  the  past  30  days,  how  troubled  or 
bodiered  were  you  by  drag  proUems? 


143.      (SHOW  FLASHCARD) 

How  important  to  you  is  the  treatmot 
for  drag  iMoblems  that  you  are  not  now 
getting?  (Need  for  drag-related  treatment, 
not  general  ther4>y.) 


ONotataD 
D  Slightly  (a  litde) 
O  Moderately 
O  Considenddy 
D  Extremely 
D  Don't  know 
D  Refused 


D  Not  at  an 
DSlighUy  (a  little) 
O  Moderately 
D  Considerably 
D  Extremely 
D  Don't  know 
ORefused 


c. 


e. 


Have  you  used  more  than  one  drag 

at  a  time? 

Have  you  had  Idackouts"  or 

"flashbacks"  as  a  result  of  drag  use? 

Do  your  ftiends  or  relatives  know  or 

suspect  you  used  drugs? 

Have  you  ever  lost  friends  because  of 

your  use  of  drags? 

Have  you  ever  neglected  your  family 

or  missed  work  because  of  your  use  of 

drags? 

Have  you  engaged  in  illegal  activities 

in  order  to  obtain  drags? 

Have  you  ever  e^qxrienoed  wiAdrawal 

symptoms  as  a  result  of  heavy  drug 

intake? 

Have  you  had  medical  pioUems  as  a 

result  of  your  drag  use  (e.g.,  memory 

loss,  hepatitis,  convulsions,  Ideeding. 

etc.)? 


45.     See  attached  page  for  revised  question. 


46.      In  your  lifetime,  how  many  times  have 
you  been  treated  for  drag  dwse?  (If 
treated  for  boA  alcohol  and  drag 
{ffoblems  during  the  same  treatment, 
count  it  as  twice.) 


Vm 

No 

Dent know 

nefcaed 

tO 

sD 

•O 

40 

iO 

aO 

aO 

40 

lO 

tO 

tO 

aO 

lO 

tD 

aO 

40 

iD 

tP 

aO 

40 

iD 

iD 

aD 

40 

«D 

tO 

aO 

40 

'Q 

•o 

•O 

40 

D Never, -Goto  ISla 

D Number  of  times 

D  Too  rrumy  to  remember 
O  Don't  know 
DRefttsed 


Fvi3-S 
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««ctiom»-CHB(ilCALPgPENPgMCY(CotitliMi«d) 


141a.  In  the  past  30  days,  did  you... 


Crave  drugs 


Suffer  adverse  effects  from  drugs 


Have  withdrawal  symptoms  from  drugs 
Desire  to  stop  using  drugs  but  could  not 


Yes 


D 


n 


D 


D 


No 


n 


D 


D 


D 


141  b.  If  all  categories  marked  no,  go  to  142.  (For  categories  marked  yes)  About 
how  many  days  did  you  ...  ? 


Number  of  days 

Every  day 

Crave  drugs 

\        1 

Suffer  adverse  effects  from  drugs 

G 

Have  withdrawal  symptoms  from  drugs 

1     1 

Desire  to  stop  using  drugs  but  could  not 

1 — 

Page  13-S(t) 
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IS  -  CNBMCAL  DEPINDSNCY 


14Sa. 

About  ^ow  old  were  uoD  wben  you  fint  suited 
using  drags? 

iq__Age 

2D>Iever 

3  ODoo't  know 

4IIRefused 


About  how  oM  were  you  wben  you  first  stuted 
using  drags  regulvly?  (R^idir  use  is  a 
frequency  of  3  or  more  times  in  one  week) 

iq__Age 

3CDon'tknow 
4C3lefused 


P««e  U-5(b) 
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I 


SECTION  13  -  CHEMICAL  DEPENDENCY 


147a. 


b. 


Have  you  ever  received  INPATIENT 
treatment  or  counseling  for  emotional 
or  mental  problems  (from  a  clinic 
or  a  private  doctor)? 


If  "Yes"  in  147a.  Was  it  a...?  (Read 
categories  and  marie  (X)  all  that  appiy). 


DYes 

DNo 

D  Don't  know 
O  Refused  — 


Go  to  149a 


D  Ho^ital  based  detox 
D  Ottier  inpatient  detox 
D  Mortal  based  inpatient 

other  than  detox 
D  Jail  or  prison  piogiam 
D  Therapeutic  community 
O  Halfway  House 
D  Juvenile  treatment  piognun 
O  Other  shoit-tenn  residential 
D  Other  long-temi  residential 
D  Other  -  Specify 


O  Does  not  rec^  type  of  treatment 
D  Don't  know 
D  Refused 


148.      How  long  ago  was  the  last  of 
these  inpatient  treatments 
(including  detox)  for  drag 
ixoblems? 


D  Widiin  the  past  month 

D  At  least  1  month  but  less  than  6  months  ago 

D  At  least  6  mths  but  less  dian  12  months  ago 

D  At  least  1  year  but  less  dum  2  years  ago 

D  At  least  2  years  ago 

D  Don't  know 

D  Refused 


149a. 


Have  you  ever  received 
OUTPATIENT  treatment  for 
problems  with  drags? 


DYes 

□  No 

D  Don't  Know 
D  Refused 


Goto  ISla 


If  "Yes"  in  149a,  Was  it  a...?  (Read 
categories  and  marie  (X)  all  that  ^)ply). 


a  Outpatient  detoxification 

D  Methadone  detoxification 

D  Methadone  maintenance 

D  Other  outpatient  detoxification 

n  OuQ)atient  drag  £ree  program 

D  Employee  assistance  program 

D  Individual  counselor,  psydiologist,  or 

psychiatrist 
D  Naicodcs  Anonymous 
D  Other  self-help  group 

D  Oflier  -  ^jecify 

D  Does  not  recall  type  of  treatment 
O  Dcxi't  know 
D  Refused 


ISO.      How  long  ago  was  the  last  of 
these  outpatient  treatments 
(including  detox)  for  drag 
problems? 


D  Within  die  past  mondi  { 

D  At  least  I  month  but  less  than  6  months  ago 
D  At  least  6  mtlis  but  less  tiian  12  months  ago 
D  At  least  1  year  but  less  than  2  years  ago 
D  At  least  2  years  ago 
D  Don't  know  D  Refused 


Pacel3-« 
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SMtf  on  14  -  RESPONDEirr  COMMENTS 


181a.  Can  yoy  tsU  iM  any  I 
qualltYaf 


b.  Aralhara 


iONo 
iOYm- 


Ifcat  yov  thiak  naad  to  ba  ahangad? 


OaaaraHy  apaaUng,  wfhat  afcanpas  da  ya«  Ihbili 


■MD  OF  IWTStVIEMr 


PfefeI4>] 


nr 


•mHmi  IB  r  ■JTmygWEIt  O— BtVATlOliS 


I  the  avaval  aWHiy  of  «w  fwpo(idM«  w 


■v9>    Did  faapofwant 


t»to(MMiraOa»tfM 


I W*       vTfflVfv  wM  WWVWW  QvffMUGWOf 


iD  LiMid  and  alait 
aDDivnk 

.  SD  UllQ9f  ln#  MmMflM  Of 

sDCantaad 
sO  bMonarMit 

TDOdMT-S^aclVF 


lOShakM- 

tO  Maal  prewtdar  <no 

iD  Sidawalfc,  wraat,  af 

iOPart 

cD  In  pwblic  aat 

•ladon.  bbky  af 
•OPartdr^lot 
iDOtm-Spteify  r 


BMNflnl^  1^*1 


aicj 


■  W*    par  MoompwiM  or 


uMiy  ^Ra 


io7*    If  ago  not  fapoftad  on  oovar 
laspondanCs  approxiinaia 


iDUndaria 

aDittoao 

tOSItoW 

iDSItsM 

■GMyaara 

•ODontknow 


in 
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Part  III 

National  Archives 
and  Records 
Administration 


36  CFR  Part  1220  et  al. 
Electronic  Mail  Systems;  General  Records 
Schedule  20;  Disposition  of  Electronic 
Records;  Final  Rule  and  Notice 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1220, 1222, 1228,  and 
1234 


RIN300&-AA5a 


L 


Electronic  Mail  Systems 

AGENCY:  National  Archives  and  Records 

Administration. 

action:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
issuing  standards  for  management  of 
Federal  records  created  or  received  on 
electronic  mail  (e-mail)  systems  in  these 
amendments  to  36  CFR  Chapter  XII.  The 
standards  will  affect  all  Federal 
agencies. 

On  March  24, 1994.  NARA  published 
a  notice  of  proposed  rulemaking  on 
standards  for  the  management  of  e-mail 
records.  In  response  to  this  notice 
NARA  received  92  comments 
(comprising  approximately  1500  pages) 
covering  a  wide  range  of  issues  from 
Federal  agencies,  private  organizations, 
and  interested  inchviduals.  NARA  has 
revised  its  proposal  to  reflect  many  of 
the  comments  received  and  to  clarify 
and  foc\is  the  standards.  The  standards 
now  being  issued  are  framed  in 
regulatory  language,  rather  than  as  an 
appendix  to  36  CFR  Part  1234  as 
formerly  proposed.  The  final  rule  places 
e-mail  into  its  proper  context  in  the 
appropriate  parts  of  36  CFR  Chapter  Xn, 
including  specifically  creation  and 
mainteiumce  of  records,  regardless  of 
media. 

EFFECTIVE  DATE:  September  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Hastings,  Director,  Records 
Appraisal  and  Disposition  Division, 
National  Archives  at  College  Paric  (NIR), 
8601  Adelphi  Road,  College  Pari^  MD 
20740-6001,  or  by  telephone  on  301- 
713-7110  ext.  274. 

A  complete  set  of  the  responses  to  the 
notice  of  proposed  rulemaking  that  was 
published  on  March  24, 1994,  is 
available  for  public  inspection  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

Backgroond 

Because  nearly  all  Federal  agencies 
now  use  e-mail  to  transact  Government 
business,  there  is  the  need  for 
Government-wide  standards  on 
managing  e-mail  records.  NARA 
published  a  Notice  of  Proposed 
Rulemaking  on  standards  for  managing 
e-mail  records  on  March  24, 1994 
(hereafter  referred  to  as  the  March 
standards).  There  was  significant 


response  to  this  proposal,  particularly 
on  the  part  of  those  who  will  be  affected 
more  immediately  by  the  rule — the 
Federal  Govenunent  agencies.  Ninety- 
two  responses  were  received,  of  which 
76  were  fit>m  Federal  agencies,  13  fit>m 
other  organizations,  and  three  from  the 
general  public.  The  vast  ma)arity  of 
comments  from  Federal  agencies  were 
critical  of  the  March  standards;  most  of 
the  comments  from  other  organizations 
were  supportive. 

In  addition  to  the  specific  responses 
listed  below,  NARA  has  made  two 
overall  revisions  that  will  clarify  the 
coverage  of  the  regulations  and  provide 
further  guidance.  The  first  of  these 
changes  is  the  fiamework  of  the 
standards.  The  March  standards  were 
written  as  an  appendix  to  36  CFR  P^ 
1234.  As  an  appendix  to  the  regulations, 
the  standards  were  not  clearly 
imderstood  because  many  of  the 
provisions  were  duplicative  of  other 
sections  of  36  CFR  Subchapter  B  or  were 
out  of  context.  Accordingly,  NARA  now 
has  revised  various  sections  of  36  CFR 
Subchapter  B  to  incorporate  the  records 
management  standards  for  e-mail. 
Incorporating  the  provisions  concerning 
e-mail  in  the  appropriate  sections  will 
clarify  coverage  and  accomplish  the 
critical  goal  of  placing  e-mail  in  context 
with  the  creation,  maintenance,  and 
disposition  of  records  in  all  media. 

The  second  overall  change  NARA  has 
made  is  to  better  focus  the  final 
regulations  by  eliminating  references 
that  were  in  the  March  standards  to 
futtire  e-nudl  systems,  advantages  of 
electronic  recordkeeping,  and  other 
non-regulatory  matters.  These  important 
considerations  are  more  appropriately 
addressed  by  NARA,  in  consultation 
with  other  agencies  and  organizations, 
in  separate  guidance  rather  than  in 
regulations.  NARA  will  issue  bulletins 
and  publications  concerning  the 
application  of  the  Federal  Records  Act 
to  the  modem  office  environment. 
These  issuances  will  address  electronic 
recordkeeping  requirements  and  other 
matters  relating  to  the  effect  of  office 
automation  on  records  management. 
NARA  will  continue  to  issue  guidance, 
working  with  agencies  and 
representatives  of  the  computer 
industry,  to  assist  agencies  to  adapt 
their  recordkeeping  requirements  to  the 
rapid  developments  in  information 
technology. 

The  revised  fiamework  and  the 
improved  focus  of  the  standards  will 
clarify  their  purpose — to  define 
requirements  for  proper  identification 
and  preservation  of  Federal  records 
created  or  received  on  e-mail  systems. 

The  regulations  and  gviidance  will 
allow  agency  officials  to  make  decisions 


about  the  most  appropriate  and  effective 
use  of  e-mail,  and,  therefore,  to  make 
maximum  use  of  its  potential. 

Comments  and  Response 

The  following  are  summaries  of  and 
responses  to  the  major  comments  that 
were  received.  They  are  listed  in 
descending  order  according  to  the 
percentage  of  respondents  who 
addressed  each  issue. 

1.  Comment:  The  March  Standards 
Would  Be  Too  Expensive  and 
Burdensome 

Seventy  percent  of  the  agencies  and 
60%  of  all  respondents  commented  that 
implementation  of  the  requirements  in 
the  March  standards  would  be  too 
expensive  and  btirdensome.  Many  of  the 
agencies  interpreted  the  regulations  as 
requiring  electronic  maintenance  of  e- 
mail  records.  Most  agencies,  because 
their  current  e-mail  systems  were  not 
designed  to  manage  records,  must 
maintain  their  e-mail  records  on  paper 
and  file  them  with  other  records.  Few 
agencies  currently  have  the  technical 
capability  or  reccordkeeping  need  to 
maintain  e-mail  records  electronically 
for  their  full  retention  period.  Most  of 
the  agencies  that  responded  stated 
clearly  that  their  systems  do  not  have 
the  capacity  to  maintain  their  e-mail 
electronically  and  that  it  would  require 
imreasonable  time  and  expense  to 
modify  or  replace  their  systems.  The 
burden  would  be  particularly  great 
because  ciurent  off-the-shelf  software 
products  do  not  provide  full  records 
management  functionality.  Many 
agencies  indicated  that  they  are 
considering  the  benefits  of  electronic 
recordkeeping  and  plan  to  adopt  it  in 
the  future,  particularly.when  off-the- 
shelf  software  products  are  available. 
They  objected  strongly,  however,  to  a 
regulatory  requirement  to  do  so. 

Response:  While  the  proposed 
standards  encouraged  agencies  to 
consider  the  benefits  of  electronic 
recordkeeping,  neither  the  standards  nor 
the  Federal  Records  Act  require 
electronic  recordkeeping.  NARA 
recognizes  that  agency  e-mail  systems 
have  different  characteristics  and  that 
agencies  have  varying  recordkeeping 
requirements  and  procedures. 
Accordingly,  the  final  standards  have 
been  revised  to  clarify  that  they  apply 
to  e-mail  messages  that  meet  the 
definition  of  record  in  the  Federal 
Records  Act,  regardless  of  the  media  on 
which  they  are  preserved,  and  to 
provide  realistic  requirements  that 
agencies  can  meet  immediately.  As 
indicated  above,  guidance  that  is  to  be 
issued  by  NARA  will  address  how 
agencies  can  use  electronic 
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recordkeeping  to  meet  their 
recordkeeping  requirements  and  will 
describe  the  advantages  of  automated 
records  management. 

Other  areas  that  agencies  considered 
too  costiy  and  burdensome  concerned 
training  and  monitoring  the  proper 
management  of  e-mail  records.  For  a 
summary  and  response  to  these 
comments,  see  #11,  below. 

Many  agencies  observed  that 
implementing  the  proposed  standards 
would  be  so  burdensome  that  it  would 
violate  the  spirit  and  intent  of  the 
President's  National  Performance 
Review  initiative  to  streamline 
Government  and  reduce  regulations.  E- 
mail  fiffords  the  opportunity  for  very 
efficient  communications  within 
agencies,  with  other  organizations,  and 
with  the  citizenry  as  a  whole.  The 
burden  of  implementing  the  standards 
as  proposed  would  make  e-mail  more 
cumbersome  and  would  place  obstacles 
in  the  way  of  a  streamlined 
Government. 

NARA  recognizes  that  e-mail  has  a 
major  role  in  the  efficiency  of 
communications;  widespread  and  easy 
use  of  e-mail  has  made  it  an  important 
tool  for  the  conduct  of  Government 
business.  Accordingly,  agencies  should 
ensiu«  that  e-mail  messages  that 
dociunent  their  policies,  programs,  and 
functions  are  appropriately  preserved. 
Therefore,  agencies  must  put  into  place 
policies  and  procediues  that  ensure  that 
e-mail  records  are  identified  and 
preserved.  The  final  standards  now 
being  issued  afford  discretion  as  to  how 
agencies  will  fulfill  this  responsibility 
but  do  not  allow  agencies  the  discretion 
as  to  whether  they  will  accomplish  it.  If 
agencies  are  creatiilg  or  receiving  e-mail 
messages  that  meet  the  definition  of 
records  in  the  Federal  Records  Act,  and 
most  agencies  that  commented  agreed 
that  they  are,  then  they  must  have  a 
program  in  place  that  preserves  these 
records  for  the  appropriate  period  of 
time. 

2.  Comment:  Clarification  Needed 
Between  Record  and  Nonrecord  E-mail 

Nearly  45%  of  the  Federal  agencies 
and  more  than  40%  of  the  non-Federal 
respondents  expressed  concerns  about 
maicing  the  distinction  between  record 
and  nonrecord  e-mail.  Most  indicated 
that  under  the  March  standards  too 
many  e-mail  messages  would  be 
determined  to  be  records,  thus  clogging 
the  system  with  unimportant  messages. 
Of  particular  concern  was  the  paragraph 
that  stated  that  all  copies  of  e-mail 
messages  must  be  evaluated  as  to 
whether  they  are  records  or  not. 
Respondents  believe  that  this  would 
lead  to  needless  retention  of  many 


duplicates  of  messages.  Agencies 
requested  NARA  to  clarify  what 
constitutes  the  record  copy. 
Furthermore,  the  language  and 
examples  that  were  used  in  the 
proposed  standards  would  result  in  all 
but  the  most  ephemeral  messages  being 
considered  records.  Many  of  the 
agencies  also  expressed  concern  about 
the  treatment  of  drafts  in  the  proposed 
standards.  They  commented  that  the 
March  standards  exaggerated  the 
importance  of  drafts. 

Response:  NARA  believes  the  final 
standards  now  being  issued  will  put  e- 
mail  into  its  proper  ccmtext  and  provide 
for  preservation  of  only  those  messages 
that  are  required  for  agencies  to  fulfill 
their  obligation  under  the  law  for 
adequate  and  proper  documentation  of 
agency  organization,  functions,  poUcies, 
decisions,  procedures,  and  essential 
transactions.  Agencies  have  long  been 
required  to  have  in  place  recordkeeping 
requirements  that  specify  what  records 
are  to  be  created  and  how  they  are  to  be 
preserved.  By  placing  the  e-mail 
provisions  in  context  with  the  overall 
requirements  agencies  already  have  for 
appropriate  creation,  maintenance,  and 
disposition  of  Federal  records,  NARA 
has  stressed  the  importance  of 
recordkeeping  requirements  regardless 
of  media  and,  at  the  same  time, 
reinforced  th€need  to  consider  e-mail 
as  an  important  tool  for  records  creation 
and  receipt.  E-mail  records  are  no  more 
and  no  less  Important  than  other 
records.  Agfency  personnel  must  apply 
the  same  decision-making  process  to  e- 
mail  that  they  apply  to  other 
tiociunentaxy  materials  regardless  of  the 
media  used  to  create  them.  Proper 
implementation  of  these  regulations  will 
result  in  thorough  documentation  of 
agency  activities. 

The  provision  in  the  March  standards 
concerning  multiple  copies  of  messages 
potentially  being  records  was  simply  a 
restatement  of  long-established  NARA 
policy.  The  policy  is  that  multiple 
copies  of  the  same  document  may  meet 
the  definition  of  records  if  each  of  them 
is  used  to  transact  agency  business. 
Copies  that  have  sudi  record  status  are 
usually  filed  in  different  recordkeeping 
systems  and  are  used  for  different 
piuposes.  Not  all  copies,  therefore, 
would  necessarily  be  considered 
records.  This  provision  was  included  in 
the  March  standards  to  enstire  that 
agencies  imderstood  that  it  applied  to  e- 
mail  just  as  it  has  applied  for  many 
years  to  records  in  otiier  formats.  The 
final  regulations  continue  to  have  a 
provision  concerning  multiple  copies.  It 
is  now  placed  in  36  CFR  1222.34, 
Identifying  Federal  Records,  so  it  will  be 

in  context  with  other  categories  of 


materials  that  must  be  evaluated  to 
determine  their  record  status. 

The  purpose  of  including  the 
provisions  on  drafts  in  the  March 
standards  was  to  highlight  the  point  that 
e-mail  systems  are  often  used  to 
circulate  draft  documents  and,  as 
specified  in  36  CFR  1222.34,  drafts  may 
meet  the  definition  of  Federal  record. 
The  preservation  of  drafts,  including 
those  circulated  on  e-mail  systems, 
could  be  necessary  for  an  agency  to 
meet  its  recordkeeping  requirements. 
Draft  dociunents  or  working  papers  that 
propose  or  evaluate  high-level  policies 
or  dedsioiis  and  provide  unique 
information  that  contributes  to  the 
understanding  of  major  decisions  of  the 
agency  should  be  preserved  as  Federal 
records.  Agencies  should  apply  the 
same  criteria  specified  in  36  CFR 
1222.34  to  drafts  that  are  circulated  on 
e-mail  systems  as  they  apply  to  drafts 
circulated  by  other  means.  The  final 
regulations  now  being  issued  continue 
to  stress  that  drafts  and  other  working 
papers  that  are  circulated  on  e-mail 
systems  may  be  records.  The  provision 
for  this  has  been  placed  in  36  CFR 
1234.24,  in  the  context  of  an  agency's 
overall  responsibility  for  managing 
electronic  mail  records. 

3.  Comment:  Further  NARA  Guidance  is 
Needed 

Almost  one  half  of  the  Federal 
agencies  indicated  in  their  comments 
that  more  overall  guidance  is  needed 
from  NARA  before  they  could  meet  the 
broader  requirements  they  beUeved  the 
March  standards  implied.  In  addition, 
many  agencies  requested  that  NARA 
work  with  agencies  and  vendors  to  help 
develop  off-the-shelf  software  that  will 
accomphsh  the  goals  of  electronic 
recordkeeping,  encryption  and 
authentication  functions,  and  other 
specific  features  that  will  be  required 
when  agencies  convert  from  paper  to 
electronic  recordkeeping. 

Response:  As  indicated  previously, 
NARA  agrees  that  there  is  a  need  for 
work  in  these  areas  and  it  has  a  major 
responsibility  in  the  development  of 
this  guidance.  The  regulations,  however, 
must  be  limited  to  basic  requirements; 
other  issuances  will  provide  guidance 
that  explains  the  requirements  and  will 
offer  suggestions  for  compUance.  Future 
guidance  from  NARA,  including  a 
revision  of  the  "Managing  Electronic 
Records"  handbook,  will  address 
electronic  recordkeeping  requirements 
in  the  office  automation  enviromnent, 
and  provide  guidance  for  the 
identification  of  e-mail  records  and 
other  information  that  will  prove  useful 
to  agencies  as  they  progress  to  more 
sophisticated  technologies. 
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One  specific  area  of  confusion  has 
been  addressed  in  diese  regulations. 
Agencies  expressed  concern  about  the 
difference  between  electronic  records 
systems  and  electronic  recordkeeping 
systems.  To  clarify  the  distinction,  the 
term  "electronic  records  system"  has 
been  changed  to  "electronic  information 
system"  in  36  CFR  1234.2.  The  term 
"electronic  information  system"  is  more 
inclusive  than  "electronic 
recordkeeping  system"  and  would 
include  any  automated  system  that 
contains  and  provides  access  to  data 
whether  or  not  it  provides  records 
management  functions;  the  term 
"electronic  recordkeeping  system"  is 
limited  to  those  electronic  information 
systems  that  are  designed  to  organize, 
categorize,  and  otherwise  control  the 
creation,  maintenance,  and  disposition 
of  records.  The  definitions  of  electronic 
recordkeeping  system  and  electronic 
information  system  have  been  added  to 
the  regidations  to  clarify  this  distinction 
(See  36  CFR  1234.2).  Most  e-mail 
systems  currehtiy  in  use  are  not 
designed  for  the  preservation,  use,  and 
appropriate  disposition  of  records  so 
they  are  electronic  information  systems, 
not  electronic  recordkeeping  systems. 
See  36  CFR  1234.24  (b)(2)  for 
instructions  to  agencies  for  preserving  e- 
mail  records  in  recordkeeping  systems. 

4.  Comment:  The  March  Standards 
Would  Have  a  Chilling  Effect  on  the  Use 
of  E-mail 

Approximately  40%  of  the  Federal 
agency  respondents  expressed  concerns 
that  implementing  NARA's  proposed 
standards  would  bring  about  a  chilling 
effect  that  would  limit  the  use  and 
usefulness  of  e-mail  systems.  Some  felt 
that  monitoring  individual  mailboxes 
woidd  be  imnecessarily  invasive  and  far 
beyond  what  is  done  with  paper  or 
records  in  other  media.  Others  indicated 
that  the  informal  natiue  of  e-mail 
messages  is  the  main  attraction  of  the 
system  and  NARA's  proposed  standards 
would  inappropriately  formaUze  the 
communications  and,  in  this  way, 
inhibit  use.  Still  others  commented  that 
the  obUgation  placed  on  users  to 
consider  the  record  status  of  every 
message  and  to  take  appropriate  actions 
to  preserve  those  that  have  been 
determined  to  be  records  would  place 
unreasonable  burdens  on  staff,  would 
reduce  productivity,  and  would  destroy 
rapid  communication,  the  most 
important  feature  of  e-mail. 

Response:  The  majority  of  the 
agencies  in  their  comments  agreed  that 
Federal  records  are  being  created  on 
their  e-mail  systems.  Because  of  this,  a 
niunber  of  agencies  already  have  in 
place  records  management  requirements 


pertaining  to  e-mail.  These  requirements 
provide  simple  instructions  for  staff  to 
follow  about  what  materials  may  be 
created  on  e-mail  systems  and  the 
categories  that  may  constitute  Federal 
records.  There  is  no  indication  that 
these  instructions  have  had  a  chilling 
effect  on  the  use  of  e-mail.  Agencies  that 
lack  guidance,  however,  may  not  be 
creating  and  preserving  adequate 
records  and  may  not  be  taking 
advantage  of  the  full  benefits  of  e-mail. 
Qear  guidance  will  allow  agency  staff  to 
make  decisions  about  the  most 
appropriate  and  effective  use  of  e-mail, 
and,  therefore,  make  maximum  use  of 
its  potential. 

The  final  standards  now  being  issued 
put  the  obligation  to  identify  e-mail 
records  in  the  context  of  36  CFR  Part 
1222  Creation  and  Maintenance  of 
Federal  Records,  which  provides 
instructions  on  creation  and 
maintenance  of  records  in  all  media. 
This  context  should  reassiue  those 
agencies  who  feared  that  the  standards 
would  inhibit  use  because  the 
requirements  are  the  same  for  records  in 
all  media.  If  e-mail  is  used  for  records 
creation  or  receipt,  36  CFR  Part  1222 
applies. 

5.  Comment:  The  Proposed  Standards 
Overly  Emphasized  the  Importance  ofE- 
mail 

More  than  30%  of  the  Federal 
agencies  said  that  the  March  standards 
overly  emphasized  e-mail  because  of  the 
extraordinarily  detailed  and  stringent 
requirements  for  managing  e-mail 
compared  to  other  records.  Agencies 
expressed  the  concern  that  such  lengthy 
standards  for  e-mail  inflated  the  value  of 
e-mail.  They  stressed  that  e-mail  is  a 
delivery  system  only  and  the  value 
comes  from  the  content  of  the  message 
and  not  the  mechanism  used  to  send  it. 
Many  of  the  agencies  pointed  out  that 
regulations  for  paper  records  do  not 
reach  the  same  level  of  detail,  which 
they  consider  unnecessary.  The  level  of 
control  that  would  be  required  for  e- 
mail  would  impose  costly  and 
burdensome  measures  regardless  of  the 
relative  importance  of  the  messages. 

A  major  subset  of  the  comments  in  the 
category  of  misplaced  emphasis 
advocated  that  NARA  place  e-mail  in 
context  with  other  electronic  records 
rather  than  singling  e-mail  out  for 
special  treatment.  These  agencies 
stressed  the  importance  of  managing  all 
categories  of  electronic  records  and 
suggested  that  the  strong  emphasis  on  e- 
mail  in  the  proposed  standards  diverted 
attention  from  the  overall  goal  of 
agencies  to  properly  manage  records  in 
all  media. 


Some  agencies  and  professional 
organizations  expressed  the  concern 
that  the  emphasis  on  e-mail  was 
misplaced  because  it  focused  on  only 
one  type  of  record  and  not  on  the  larger 
issue  of  whether  agency  policies, 
functions,  transactions,  and  decisions 
are  being  properly  documented,  as 
required  by  law  and  regulation.  They 
suggested  that  NARA  attend  to  its 
responsibility  to  direct  agencies  on 
creation  and  maintenance  of  records 
dociunenting  their  activities  and  give 
agencies  the  discretion  on  how  to 
accompUsh  that  goal. 

Response:  NARA  understands  that  the 
lengthy  standards  proposed  in  March 
could  lead  to  the  conclusion  that  e-mail 
is  more  important  than  other  records.  As 
indicated  above,  the  final  standards  now 
being  issued  will  put  e-mail  in  the 
proper  context  with  all  other  records 
and,  therefore,  respond  to  the  concerns 
of  those  who  objected  to  an  over- 
emphasis on  e-mail.  NARA  also  agrees 
that  more  emphasis  should  be  placed  on 
recordkeeping  requirements  to  ensure 
that  proper  records  are  created  and 
maintained.  If  agencies  fail  to  create  and 
maintain  on  another  format  full 
documentation  of  their  policies  and 
activities  under  clear  and  specific 
recordkeeping  requirements,  e-mail 
could  assume  an  inflated  importance. 
Agencies  have  the  opportimity  and 
responsibility  to  put  e-mail  in  its  proper 
context  by  issuing,  where  they  are 
lacking,  recordkeeping  requirements 
that  clearly  state  what  records  are  to  be 
created  and  maintained  and  on  what 
mediiun.  The  standards  on  e-mail  now 
being  issued  should  be  used  by  agencies/ 
as  they  develop  or  revise  their  own 
recordkeeping  requirements. 

6.  Comment:  The  March  Standards  are 
Confusing  and  Poorly  Worded 

More  than  30%  of  the  respondents, 
primarily  Federal  agencies,  said  that  the 
proposed  standards  were  unclear, 
inconsistent,  or  redimdant.  These 
comments  concerned  most  sections  of 
the  March  standards,  including  the 
guidance  on  drafts,  scheduling,  copies, 
recordkeeping  systems,  definition  of 
records,  calendars,  preserved  records, 
transmission  and  receipt  data,  backups, 
nonrecord  materials,  appropriate  for 
preservation,  monitoring,  and 
permanent  and  temporary  records. 

Response:  The  final  standards  have 
been  revised  to  eliminate  redimdancy 
and,  as  noted  above,  will  put  the 
requirements  for  e-mail  in  the  context  of 
overall  records  management 
responsibilities.  These  changes  were 
made  in  response  to  the  requests  to 
clarify  and  focus  the  standards. 
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7.  Comment:  There  is  a  Need  for  a 
Schedule  for  Implementation  of  the 
March  Standards 

Approximately  30%  of  the  Federal 
agencies  expressed  very  serious 
concerns  about  the  schedule  for 
implementation  of  the  March  standards. 
These  concerns  were  mainly  based  in 
the  belief  that  NARA  was  imposing 
electronic  maintenance  of  e-mail 
records,  which  would  require 
expenditure  of  millions  of  dollars  in 
some  agencies  to  purchase  the  hardware 
and  software  required  to  appropriately 
maintain  e-mail  records  electronically. 
The  level  of  expense  is  significantly 
increased  by  the  fact  that,  as  agencies 
pointed  out,  off-the-shelf  products  that' 
meet  the  requirements  for  electronic 
recordkeeping  are  not  yet  available. 
Accordingly,  many  agencies  said  that 
they  would  need  several  years  to 
implement  the  proposed  standards. 

Response:  As  indicated  in  the  March 
standards,  NARA  recognizes  that  the 
variety  of  automated  systems  in  Federal 
agencies  have  different  characteristics 
and  agencies  have  differing 
recordkeeping  requirements.  Agencies 
must  determine  whether  their  needs 
require  electronic  recordkeeping  (rather 
than  paper  recordkeeping)  and,  if  so, 
when  to  implement  it.  The  essential 
point  remains,  however,  that  Federal 
agencies  are  obliged  to  identify  and 
preserve  their  e-mail  records.  This 
obligation  originates  in  the  Federal 
Records  Act,  not  in  NARA  standards. 
The  final  standards  are  intended  to 
amplify  the  statute  and  improve  the 
current  regulations  by  focusing  more  on 
how  agencies  can  fulfill  their 
responsibility  to  preserve  their  records 
appropriately. 

a.  Comment:  There  are  Difficulties 
Related  to  the  Preservation  of 
Transmission  and  Receipt  Data 

A  key  component  of  an  e-mail 
message  is  the  information  about  who 
sent  it,  who  received  it,  and  the  date. 
Approximately  30%  of  the  Federal 
agencies  expressed  concern  about 
whether  their  systems  could  capture 
and  preserve  transmission  and  receipt 
data  with  the  record  and  whether  their 
systems  had  the  capacity  to  store  it. 
Some  agencies  said  their  systems  do  not 
provide  the  full  name  of  individuals  so 
users  will  have  to  annotate  the  message 
to  ensure  that  all  necessary  information 
is  preserved.  Agencies  stressed  that  they 
should  have  discretion  in  determining 
what  information  is  necessary  for  them 
to  preserve  as  an  adequate  record;  they 
believe  that  the  requirements  for 
preserving  transmission  and  receipt  data 


with  e-mail  records  ^ould  be  the  same 
as  apply  to  paper  records. 

Response:  The  standards  now  being 
issued  include  fundamentally  the  same 
language  on  transmission  and  receipt 
data  as  was  proposed  in  the  March 
standards.  E-mail  records  must  identify 
who  sent  and  received  the  message  and 
the  date.  Otherwise,  their  usefulness  as 
records  wdll  be  greatly  diminished 
because  the  context  wrill  not  be 
imderstood.  The  body  of  the  text  has 
little  value  if  the  reader  does  not  know 
who  was  involved  in  the 
commimication  and  when  it  occurred. 
Agencies  must  take  reasonable  measures 
to  preserve  transmission  data  with  their 
ciurent  electronic  information  systems 
and  they  should  ensure  that  any  new 
electronic  information  systems 
automatically  include  adequate 
transmission  data  on  a  paper  printout, 
and,  where  electronic  recordkeeping  is 
used,  that  they  preserve  transmission 
data  electronically.  Agencies  that  are 
concerned  about  preserving  receipt  data 
should  note  that  die  revised  standards 
direct  agencies  that  have  an  electronic 
mail  system  with  a  receipt  featiu*  to 
issue  instructions  to  staff  on  when  to 
request  receipts  and  how  to  preserve 
them.  If  systems  do  not  have  this  feature 
or  if  it  is  impossible  for  agencies  to 
preserve  receipts,  users  should  be 
instructed  accordingly.  The  language  on 
receipt  data  provides  discretion  to 
agencies  on  when  such  information 
should  be  requested.  Only  if  it  is  needed 
for  recordkeeping  purposes  should  it  be 
preserved  with  the  record. 

9.  Conunent:  The  Proposed  Standards 
Do  Not  Address  Privacy /FOIA 
Considerations 

Twenty-two  agencies  (nearly  30%) 
believe  that  the  March  standards  had 
Privacy  and  Freedom  of  Information  Act 
implications.  They  suggested  that  staff 
members  have  the  expectation  of 
privacy  or  confidentiality  when  they 
send  messages,  and  this  would  be 
violated  if  the  messages  were  preserved 
as  records  and  released  to  the  public. 

Response:  Agencies  must  determine 
what  constitutes  appropriate  use  of  e- 
mail  systems  by  staff  members  and  what 
expectations  of  privacy  may  be 
assumed.  This  is  not  a  NARA  policy 
determination.  For  this  reason,  the 
standards  now  being  issued  have  not 
been  changed  to  reflect  the  Privacy/ 
FOIA  conmients  of  agencies.  Some  of 
the  comments  suggest  a 
misunderstanding  of  the  distinction 
between  personal  materials  and  Federal 
records.  For  guidance  in  this  area,  see 
NARA's  management  guide,  "Personal 
Papers  of  Executive  Branch  Officials." 


10.  Comment:  The  Provisions 
Concerning  Backups  are  Confusing 

The  March  standards  included  a 
section  on  the  suitability  of  backup 
tapes  for  use  as  a  recordkeeping  system. 
Several  agencies  found  the  discussion  of 
system  and  security  backups  to  be 
confusing  and  the  distinction  between 
the  two  irrelevant.  Some  also  indicated 
that  the  proposal  could  lead  to 
expensive  changes  to  backup 
procediu«s. 

Response:  The  purpose  of  addressing 
backups  in  the  standards  was  to  stress 
that  backups  are  not  suitable 
recordkeeping  systems.  Their  purpose  is 
for  recovery  of  data  or  systems  in  case 
of  loss;  their  purpose  is  not  efficient 
preservation,  use,  retrieval,  and 
disposition  of  active  records.  Since  this 
issue  is  part  of  the  overall  consideration 
of  requirements  for  electronic 
recordkeeping  systems,  guidance  on 
backups  wrill  be  included  in  the  futiue 
revision  of  "Managing  Electronic 
Records"  and/or  other  guid^ce  from 
NARA.  Therefore,  only  one  reference 
has  been  included  in  the  standeurds 
pertaining  to  backups,  and  it  has  been 
placed  in  a  paragraph  concerning 
appropriate  recordkeeping  systems  (36 
CFR  1234.24(c)). 

11.  Comment:  The  Training  and 
Monitoring  Provisions  are  Unrealistic 

Twenty  Federal  agencies  reacted  to 
the  provisions  in  the  March  standards 
that  called  for  training  all  staff  members 
on  identification,  maintenance,  and 
disposition  of  e-mail  records.  Some 
agencies  expressed  the  concern  that  it  is 
unrealistic  to  expect  records  managers 
to  train  all  agency  employees  or  monitor 
staff  determinations  of  the  record  status 
of  every  e-mail  message.  They  indicated 
that  it  is  impossible  to  ensure  the 
effectiveness  of  the  standards  because  of 
the  huge  number  of  users  of  e-mail  and 
the  responsibility  that  individual  users 
must  have  for  determining  which 
messages  are  Federal  records.  Many 
were  particularly  concerned  about  the 
cost  of  monitoring,  which  several 
agencies  estimated  would  require  one 
records  manager  for  every  100  agency 
employees.  No  agency  can  afford  to 
have  a  staff  of  hxmdreds  of  records 
managers  monitoring  e-mail 
determinations.  All  respondents  who 
addressed  this  issue  highlighted  its 
excessive  and  unrealistic  expectations. 
Agencies  did  not  entirely  object  to  any 
training  and  monitoring;  they  recognize 
that  they  have  the  responsibility  to  carry 
out  both  of  these  responsibilities.  They 
objected,  however,  to  what  they 
concluded  are  the  excessively 
burdensome  and  unrealistically  detailed 
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requirements  specified  in  the  March 
standards. 

Response:  NARA  agrees  that  training 
and  monitoring  of  e-mail  deteiminations 
must  be  reasonable  and  within  the 
administrative  and  fiscal  capabilities  of 
the  agencies.  Monitoring  of  record  status 
determinations  is  an  essential  part  of 
periodic  overall  reviews  of  the 
implementation  of  an  agency's  records 
management  program.  A  specific 
reference  to  monitoring  record  status 
determinations  of  e-mail  messages  has 
been  added  to  place  this  responsibility 
in  its  proper  context  within  36  CFR 
1220.42,  Agency  internal  evaluations. 
The  same  approach  has  been  taken  for 
training  requirements.  36  CFR  1222.20 
previously  required  agencies  to  train 
agency  personnel  on  recordkeeping 
requirements  and  identification  of 
records.  This  part  now  includes  an 
amended  smtence  that  stresses  that 
training  must  pertain  to  all  materials, 
regardless  of  media.  Again,  this  puts 
training  for  e-mail  in  the  context  of   • 
existing  responsibility.  Agencies  will  be 
able  to  fulfill  their  responsibility  to 
ensure  proper  management  of  e-mail 
records  without  significant  additional 
biudens  or  expense  if  they  include  e- 
mail  training  and  reviews  as  part  of 
their  ongoing  programs. 

12.  Comment:  NARA  Cannot  Impose 
Upon  Agencies  the  Format  on  Which 
They  Preserve  Their  Records 

The  agency  concerns  about  format 
centered  on  the  expense  and  burden  of 
maintaining  e-mail  electronically.  As 
indicated  in  comment  niunber  one, 
above,  they  strongly  stated  that  they  are 
not  in  the  position  to  preserve  their  e- 
mail  electronically,  and  NARA  should 
not  impose  this  on  them.  Some 
respondents  representing  researchers 
advocated  that  e-mail  should  be 
preserved  in  electronic  fcmnat  because 
of  the  electronic  format's  enhanced  use. 

Response:  NARA  conciu^  with  both  of 
these  seemingly  contradictory  positions. 
Electronic  records  that  are  appraised  as 
permanent  in  schedules  approved  by 
NARA  that  are  preserved  in  an 
electronic  format  will  have  enhanced 
usefulness  for  futiue  research.  This 
enhancement  will  accrue  only  if  the 
records  are  preserved  in  an  electronic 
recordkeeping  system  with  records 
management  functionaUty  that  allows 
for  sorting,  retrieving,  and  manipiUating 
the  records.  This  enhancement  could 
also  be  advantageous  for  agencies  while 
the  records  remain  in  their  custody,  and 
NARA  encourages  agencies  to  consider 
the  benefits  of  electronic  recordkeeping 
systems  with  full  records  management 
capabilities.  However,  the  prospective 
interests  of  fut\ue  researchers  cannot  be 


used  to  force  agencies  to  do  the 
impossible  nor  can  these  interests 
dictate  to  agencies  how  they  should 
preserve  their  records  for  their  own  use. 
Agencies  must  create  and  maintain 
records  to  conduct  Government 
business  and  accoimt  for  their  activities. 
Only  the  agency  can  determine  what 
format  best  serves  these  purp>oses.  Some 
agencies,  or  components  of  agencies, 
may  determine  that  paper  recordkeeping 
will  continue  to  be  adequate  and  cost- 
effective  for  the  documentation  of  their 
transactions.  In  addition,  it  is  clear  from 
the  agency  responses  that  the  lack  of 
commercial  off-the-shelf  technology  and 
the  expense  of  custom  developed 
solutions  make  electronic  preservation 
of  all  e-mail  records  of  the  volume 
produced  by  the  Federal  Government 
impossible  at  the  present  time.  For 
many  agencies  to  fulfill  their 
responsibihties  immediately  imder  the 
Federal  Records  Act  they  must  print 
their  e-mail  records  because  no 
alternative  ciurently  exists.  The  fiinal 
standards  are  designed  to  clarify  this 
point.  NARA  guidance  dociunents  that 
are  being  issued  will  assist  agencies  as 
they  consider  making  the  transition 
fix)m  paper  to  electronic  preservation. 
Meanwhile,  agencies  cannot  wait  until 
they  have  the  technology  to  preserve 
their  records  electronically  to  apply 
these  records  management  standards  to 
their  electronic  records.  E-mail  records 
must  be  preserved  in  accordance  with 
the  provisions  of  the  law  and  the 
capabilities  of  the  agencies.  Format 
concerns  must  not  divert  the  agencies 
from  this  essential  requirement. 

13.  Comment:  There  are  Difficulties 
Concerning  the  Maintenance  of 
Distribution  Lists 

Maintaining  the  names  of  staff 
members  on  distribution  lists  presents 
niunerous  technical  and  administrative 
problems,  according  to  the  agencies. 
The  dynamic  nature  and  significant 
length  of  distribution  lists  make  their 
preservation  problematic  for  agencies. 

Response:  Transmission  data  is 
necessary  to  understand  the  context  of 
records  in  any  media.  Because  in  some 
cases  e-mail  is  sent  to  individuals  who 
are  only  identified  on  a  distribution  list, 
information  page,  or  other  screen  that 
shows  the  names  of  individuals  who 
received  messages,  agencies  should 
make  reasonable  attempts  to  have  this 
information  available  for  the  same 
amount  of  time  as  the  record  itself  is 
retained.  Those  agencies  that  have 
limited  technical  capabilities  to 
preserve  distribution  hsts  are  not 
required  to  preserve  them  with  each 
specific  record.  The  purpose  of  this 
provision  is  to  make  the  agency  realize 


that  for  its  own  recordkeeping  needs  it 
must  have  a  record  available  of  the 
names  of  individuals  who  have  received 
records.  The  information  could  consist 
of  staff  rosters  maintained  in  a 
personnel  office,  electronic  lists 
maintained  in  AD?  offices,  or  lists  that 
are  automatically  attached  to  the  e-mail 
records.  As  with  other  format  issues, 
NARA  is  not  dictating  how  the  lists  are 
to  be  maintained. 

14.  Comment:  The  Standards  are  Not 
Necessary 

The  agencies  that  stated  that  the 
proposed  standards  were  not  needed 
indicated  that  the  existing  law  and 
regulations  already  require  preservation 
of  records,  regardless  of  format.  Some 
indicated  that  the  need  was  for  more 
guidance  on  specific  issues  such  as 
functional  requirements  and  adequacy 
of  documentation. 

•   Response:  NARA  agrees  that  the 
current  law  and  regulations  apply  to  e- 
mail.  The  standards,  however,  are 
intended  to  highUght  agency 
responsibilities  as  they  use  this 
relatively  new  technology  for  creation 
and  receipt  of  records.  "The  final  rule 
provides  the  necessary  context  to 
imderscore  these  responsibilities.  In 
addition,  as  previously  indicated,  future 
guidance  will  respond  to  the  requests 
for  assistance  bova  NARA  in  the  other 
areas. 

15.  Comment:  The  Coverage  of 
Calendars  in  E-mail  Standards  is 
Misleading 

Niunerous  agencies  and  other 
respondents  expressed  concern  about 
the  provisions  in  the  March  standards 
on  calendars.  Some  agencies  indicated 
that  their  calendars  were  not  part  of 
their  e-mail  system.  Others  indicated 
that  their  calendars  were  not  shared.  A 
public  respondent  advocated  that  NARA 
provide  specific  guidance  to  agencies 
about  identifying  and  managing 
electronic  calendars  that  are  records. 

Response:  Some  confusion  has 
resulted  from  including  instructions  on 
calendars  in  proposed  standards  on  e- 
mail.  While  some  e-mail  systems 
include  calendars,  providing  extensive 
instructions  on  calendars  in  regulations 
governing  e-mail  was  misimderstood  by 
some.  The  final  regulations  continue  to 
stress  that  calendars  on  e-mail  systems, 
just  as  calendars  on  other  media,  may  be 
records  and,  if  so.  General  Records 
Schedule  23  applies.  As  noted  in  GRS 
23,  Federal  recwds  of  high-level 
officials  must  be  specifically  scheduled 
to  allow  NARA  appraisal. 


««..!«-•.    *ii- 
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16.  Comment:  Other  Revisions  or 
Clarifications  are  Necessary 

Many  other  comments  requested 
clarification  or  revision  of  the  March 
standards.  There  were  numerous 
suggestions  for  alternative  language  and 
questions  on  adequacy  of 
documentation,  external  systems, 
conflicts  with  existing  laws  and 
authorities,  and  the  security  of  systems. 

Response:  NARA  revised  the 
standards  to  reflect  many  of  these 
comments,  as  explained  above.  Many  of 
the  other  concerns  are  addressed  in  the 
NARA  guidance  publications  that  will 
be  issued. 

17.  Comment:  Concur  with  the  Proposed 
Standards 

A  few  agencies  and  several 
representatives  of  the  research 
community  indicated  their  concurrence 
with  the  March  standards.  They 
believed  that  the  standards  were  timely 
and  necessary  for  the  preservation  of 
important  e-mail  records. 

Response:  NARA  believes  that  the 
final  regulations  continue  to  reflect  the 
intent  and  spirit  of  the  March  standards 
that  these  respondents  endorsed. 
Comphance  with  the  regtilations  set 
forth  in  this  rule  will  result  in  the 
identification  and  preservation  of  e-mail 
messages  that  constitute  Federal 
records.  Those  that  are  appraised  as 
permanent  will  be  avail^le  in  the 
fiitiue  for  historians  and  others  who 
have  expressed  their  interest  and 
concern.  Agencies  will  better 
imderstand  their  responsibilities  under 
the  final  standards.  Consequently,  these 
standards  will  restilt  in  the  preservation 
of  messages  that  are  Federal  records  and 
should  continue  to  meet  with  the 
approval  of  those  who  concurred  with 
the  March  standards. 

Condiision 

Federal  agencies  are  using  office 
automation  to  conduct  significant 
activities.  This  challenges  the  agencies 
and  NARA  to  ensure  that  recordi  of  the 
Federal  government  that  are  created 
through  office  automation  are  identified 
and  appropriately  preserved.  NARA  will 
continue  to  work  with  agencies  to 
develop  poUcies  and  practices  that 
ensure  the  preservation  of  the  content, 
context,  and  structure  of  records  that  are 
produced  through  office  automation. 

As  agencies  become  more  and  more 
accustomed  to  conducting  their 
business  electronically,  they  may  find 
that  automated  records  management 
provides  a  number  of  advantages  that 
assists  them,  in  accomplishing  their 
mission  more  efficiently  and  effectively. 
Electronic  recordkeeping  systems  may 


be  the  best  means  to  preserve  the 
content,  structure,  and  context  of 
electronic  records.  In  addition,  an 
automated  system  may  be  more  easily 
searched  and  manipulated  than  paper 
records.  The  electronic  format  may  also 
allow  simultaneous  use  by  multiple  staff 
members  and  may  provide  a  more 
efficient  method  to  store  records. 
Furthermore,  when  they  are  no  longer 
needed  by  the  creating  agency,  access  by 
future  researchers  to  permanently 
valuable  electronic  records  would  be 
enhanced  by  electronic  preservation. 
NARA  will  work  closely  with  agencies 
as  they  pursue  the  next  phase  of  office 
automation— comprehensive  automated 
records  managemenL 

To  assist  in  the  process  of 
determining  records  status,  NARA 
recommends  that  when  agencies 
consider  acquiring  automated  records 
management  systems  they  include  a 
feature  that  helps  users  identify  records. 
For  example,  agencies  may  want  their 
systems  to  allow  users  to  tag  documents 
as  record  or  nonrecord  material 
Another  option  would  be  to  install  an 
automated  records  management  system 
that  analyzes  the  contents  of  a  message 
according  to  specified  ndes  in  order  to 
prompt  the  user  with  a  suggested 
categorization. 

As  agencies  consider  automated 
records  management  of  their  office 
automation  records  they  should  include 
in  their  deliberations  the  following 
broad  functional  requirements  for 
recordkeeping  systems: 

1.  Recordkeeping  systems  must  allow 
for  the  grouping  of  related  records,  to 
ensure  their  proper  context. 

2.  Recordkeeping  systems  must  make 
records  accessible  to  authorized  staff,  to 
ensiue  their  usefulness  to  the  agency. 

3.  Recordkeeping  systems  must 
preserve  records  for  their  authorized 
retention  period,  to  ensure  their 
availabiUty  for  agency  use,  to  preserve 
the  rights  of  the  Government  and 
citizens,  and  to  allow  agencies  to  be 
held  accoimtable  for  their  actions. 

When  agencies  take  the  next  step  in 
office  automation,  they  should  do  so 
with  the  assurance  that  their  records 
will  be  appropriately  preserved  and 
accessible.  NARA  and  the  agencies  will 
work  together  to  ensure  that 
recordkeeping  policies  and  programs  for 
records  that  are  produced  throi^  office 
automation  serve  the  needs  of  the 
agencies  and  the  needs  of  future 
reseerchers. 

This  rule  is  contained  in  NARA's 
Regulatory  Plan  and  is  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993.  As  such,  it  has  been  reviewed  by 
the  Office  of  Management  and  Budget 


As  required  by  the  Regulatory 
FlexiUlity  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  entities. 

List  erf  subjects  in  36  CFR  parts  1220, 
1222. 1228,  and  1234 

Archives  and  records;  Computer 
technology. 

For  the  reasons  set  forth  in  the 
preamble,  36  CFR  Chapter  XII  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

SUBCHAPTER  B— RECORDS 
MAHAQEMENT 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

1.  The  authority  for  part  1220 
continues  to  read  as  follows: 

Audurlty:  44  U.SX1  2104(a)  and  chi.  29 
and  33. 

2.  Section  1220.14  is  amended  by 
removing  the  definition  for 
"Information  system"  and  adding  the 
following  definitim  in  alphabetical 
order 

f122ai4    Qenaral  dennitions. 


Recordkeeping  system  is  a  manual  or 
automated  system  in  which  records  are 
collected,  organized,  and  categorized  to 
facilitate  their  preservation,  retrieval, 
use,  and  disposition. 

3.  Section  1220.42  is  revised  to  read: 
§1220.42    Ageiwy  intwnai  evaluattona. 

Each  agency  shall  periodically 
evaluate  its  records  management 
programs  relating  to  records  creation 
and  recordkeeping  requirements, 
maintenance  and  use  of  records,  and 
records  disposition.  These  evaluations 
shall  include  periodic  monitoring  of 
staff  determinations  of  the  record  status 
of  documentary  materials,  including 
electronic  mail,  and  implementation  of 
these  decisions.  These  evaluations 
should  determine  compUance  with 
NARA  regulations  in  subchapter  B  of 
this  chapter  and  assess  the  effectiveness 
of  the  agency's  records  management 
program. 

PART  1222-CREATION  AND 
MAINTENANCE  OF  FEDERAL 
RECORDS 

4.  Hie  tide  of  part  1222  is  revised  to 
read  as  set  forth  above. 

5.  The  authority  citation  for  part  1222 
continues  to  read: 

Anthortty:  44  U.S.C  2904,  3101.  and  3102. 
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6.  Section  1222.20  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(5)  to 
read  as  follows: 

$1222.20    Agency  responslMtlties. 

•  •        •        •        * 

(b)  •  *  • 

(1)  Assign  to  one  or  more  offices  of 
the  agency  the  responsibility  for  the 
development  and  implementation  of 
agency-wide  programs  to  identify, 
develop,  issue,  and  periodically  review 
recordkeeping  requirements  for  records 
for  all  agency  activities  at  all  levels  and 
locations  in  all  media  including  paper, 
microform,  audiovisual,  cartographic, 
and  electronic  (including  those  created 
or  received  using  electronic  mail); 

•  •        *        •        • 

(5)  Ensiue  that  adequate  training  is 
provided  to  all  agency  personnel  on 
policies,  responsibilities,  and 

*  techniques  for  the  implementation  of 
recordkeeping  requirements  and  the 
distinction  between  records  and 
nonrecord  materials,  regardless  of 
media,  including  those  materials  created 

-  by  individuals  using  computers  to  send 
or  receive  electronic  mail. 


Subpart  C— Standards  for  Agency 
Recordkeeping  Requirements 

7.  In  §  1222.30  paragraph  (b)  is 
revised  to  read: 

$1222^    PurpoM. 

•        *         •        *        • 

(b)  Although  many  agencies  regularly 
issue  recordkeeping  requirements  for 
routine  operations,  many  do  not 
adequately  specify  such  requirements 
for  documenting  policies  and  decisions, 
nor  do  they  provide  sufficient  gtiidance 
on  distinguishing  between  records  and 
nonrecord  materials,  and  maintaining 
records  created  or  received  on  electronic 
mail  systems. 

8.  In  §  1222.32,  the  introductory  text 
is  revised  to  read  as  foUows: 

$1222.32    Qanerai  requlrwiMnts.- 

Agencies  shall  identify,  develop, 
issue,  and  pwiodically  review  their 
recordkeeping  requirements  for  all 
agency  operations  and  for  records  in  all 
media,  including  those  records  created 
or  received  on  eIectronj|;^mail  systems. 
Recordkeeping  requirements  shall: 
***** 

9.  In  §  1222.34,  paragraph  (d)  is 
redesignated  as  paragraph  (f),  and  new 
paragraphs  (d),  (e),  and  (g)  are  added  to 
read  as  follows: 

$1222^    ktontifylng  Federal  reconte. 

***** 

(d)  Record  status  of  copies.  The 
determination  as  to  whedier  a  particular 


docxunent  is  a  record  does  not  depend 
upon  whether  it  contains  unique 
iiiformation.  Multiple  copies  of  the 
same  document  and  dociunents 
containing  duplicative  information, 
including  messages  created  or  received 
on  electronic  mail  systnns,  may  each 
have  record  status  depending  on  how 
they  are  used  to  transact  agency 
business.  See  paragraph  (f)(2)  of  this 
section  concerning  the  nonrecord  status 
of  extra  copies. 

(e)  Electronic  maii  messages. 
Messages  created  or  received  on 
electronic  mail  systems  may  meet  the 
definition  of  record  in  44  USC  3301. 

*  *        *        *        * 

(g)  Agency  responsibilities.  Agencies 
shall  take  appropriate  action  to  ensure 
that  all  staff  are  capable  of  identifying 
Federal  records.  For  electronic  mail 
systems,  agencies  shall  ensvue  that  all 
staff  are  informed  of  the  potential  record 
status  of  messages,  transmittal  and 
receipt  data,  directories,  and       ^ 
distribution  lists. 

10.  In  §  1222.50  paragraph  (a)  and 
paragraph  (b)(2)  are  revised;  paragraphs 
(b)(3)  through  (b)(8)  are  redesignated  as 
paragraphs  (b)(4)  through  (b)(9);  newly 
redesignated  paragraphs  (b)(4),  (b)l6), 
and  (b)(8)  are  revised;  and  new 
paragraph  (b)(3)  is  added  to  read  as 
follows: 

§1222.50    Records  maintenance. 

(a)  Agencies  shall  prescribe  an 
appropriate  records  maintenance 
program  so  that  complete  records  are 
filed  or  otherwise  identified  and 
preserved,  records  can  be  found  when 
needed,  the  identification  and  retention 
of  permanent  records  are  facilitated,  and 
permanent  and  temporary  records  are 
physically  segregated  or,  for  electronic 
records,  segregable. 

(b)  •  •  * 
***** 

(2)  Formally  specify  official  file 
locations  for  records  in  all  media  and 
prohibit  the  maintenance  of  records  at 
imauthorized  locations; 

(3)  Formally  specify  which  officials 
are  responsible  for  maintenance  and 
disposition  of  electronic  records  and 
which  computer  systems  are  used  for 
recordkeeping; 

(4)  Standardize  reference  service 
procedures  to  facilitate  the  finding, 
charging  out,  and  refiling  of  paper, 
audiovisual,  and  cartographic  and 
architectural  records,  and  to  ensure  that 
reference  to  electronic  records 
minimizes  the  risk  of  imauthorized 
additions,  deletions,  or  alterations; 

*  •        «        •        * 

(6)  Review  its  records  maintenance 
program  periodically  to  determine  its 


adequacy;  audit  a  representative  sample 

of  its  paper,  audiovisual,  electronic, 

cartographic,  and  architectural  files  for 

duplication,  misclassification.  or 

misfiles; 

•        *        •  .     ,«    ■     * 

(8)  Establish  and  implement 
procedures  for  maintaining  records  and 
nonrecord  materials  separately;  ensure 
that  record  materials  generated 
electronically  are  clearly  identified  as 
records  and  protected  from 
unauthorized  change  or  deletion  for  the 
length  of  their  scheduled  retention 
period;  and 


PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS 

11.  The  authority  citation  for  part 
1228  is  revised  to  read  as  follows: 

Authority:  44  U.S.Q  cbs.  21,  29.  and  33. 

12.  Section  1228.1  is  amended  by 
adding  new  paragraph  (e)  as  follows: 

§1228.1    Scopeofpart 

***** 

(e)  The  material  was  created  or 
received  on  an  electronic  mail  system 
and  it  meets  the  definition  of  record.  For 
specific  instructions  on  the  disposition 
of  records  created  or  received  on 
electronic  mail  systems,  see  36  CFR 
1234.32. 

PART  1234— ELECTRONIC  RECORDS 
MANAQEMENT 

Sul>f>art  A— Qeneral 

13.  The  authority  citation  for  part 
1234  continues  to  read: 

Authority:  44  U.S.C  2904,  3101,  3102,  and 
3105. 

14.  Section  1234.1  is  revised  to  read 
as  follows: 

§1234.1    Scopeofpart 

This  part  establishes  the  basic 
requirements  related  to  the  creation, 
maintenance,  use,  and  disposition  of 
electronic  records.  Electronic  records 
include  numeric,  graphic,  and  text 
information,  whidb  may  be  recorded  on 
any  medimn  capable  of  being  read  by  a 
computer  and  which  satisfies  the 
definition  of  a  record.  This  includes,  but 
is  not  limited  to,  magnetic  media,  such 
as  tapes  and  disks,  and  optical  disks. 
Unless  otherwise  noted,  these 
requirements  apply  to  all  electronic 
information  systems,  whether  on 
microcomputers,  minicomputers,  or 
main-frame  computers,  regardless  of 
storage  media,  in  network  or  stand- 
alone configurations.  This  part  also 
covers  creation,  maintenance  and  use, 
and  disposition  of  Federal  records 
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created  by  individuals  using  electronic 
mail  appUcations. 

15.  Section  1234.2  is  amended  by 
removing  the  definitions  for  "electronic 
records  system"  and  "information 
system"  and  adding  the  following 
definitions  in  alphabetical  order: 

S1234JZ    Definitions. 

***** 

Electronic  information  system.  A 
system  that  contains  and  provides 
access  to  computerized  Fedwal  records 
and  other  information. 

Electronic  mail  system.  A  computer 
application  used  to  create,  recmve.  and 
transmit  messages  and  other  documents. 
Excluded  from  this  definition  are  file 
transfer  utilities  (software  that  transmits 
files  between  users  but  does  not  retain 
any  transmission  data),  data  systems 
used  to  collect  and  process  data  that 
have  been  organized  into  data  files  or 
data  bases  on  either  personal  computers 
or  mainframe  computers,  and  word 
processing  documents  not  transmitted 
on  an  e-mail  system. 

Electronic  mail  message.  A  document 
created  or  received  on  an  electronic 
mail  system  including  brief  notes,  more 
formal  or  substantive  narrative 
documents,  and  any  attachments,  such 
as  word  processing  and  other  electronic 
documents,  which  may  be  transmitted 
with  the  message. 

Electronic  recordkeeping  system.  An 
electronic  system  in  which  records  are 
collected,  organized,  and  categorized  to 
facilitate  their  preservation,  retrieval, 
use.  and  disposition. 
***** 

Transmission  and  receipt  data. 

(1)  Transmission  data.  Information  in 
electronic  mail  systems  regarding  the 
identities  of  sender  and  addressee(s), 
and  the  date  and  time  messages  were 
sent 

(2)  Receipt  data.  Information  in 
electronic  mail  systems  regarding  date 
and  time  of  receipt  of  a  message,  and/ 
or  acknowledgment  of  receipt  or  access 
by  addressee(s). 


Subpart  B— Program  Requlremanls 

16.  In  §  1234.10  paragraphs  (e) 
through  (1)  are  redesignated  (f)  through 
(m);  the  term  "electronic  records 
system"  is  revised  to  read  "electronic 
information  system"  in  paragraph  (d) 
and  redesignated  paragraphs  (f).  (g).  (h). 
and  (m);  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

11234.10   Agency  responaMiitlea. 

•        •        •        *        * 

(e)  Ensuring  that  adequate  training  is 
provided  for  users  of  electronic  mail 


systems  on  recordkeeping  requirements, 
the  distinction  between  Federal  records 
and  nonrecord  materials,  procedures  for 
designating  Federal  records,  and  moving 
or  copying  records  for  inclusion  in  an 
agency  recordkeeping  system; 


Sut)part  C— Standards  for  the  Creation, 
Use,  Preservation,  and  Disposition  of 
Electronic  Records 

$f1234.20  and  1234.22    [Amended] 

17.  In  §  1234.20  (a)  and  (b)  the  term 
"electronic  records  system"  is  removed 
,  and  the  term  "riectronic  infonnation 
system"  is  added  in  its  place,  and  in 

§  1234.22  (a)  and  (b)  the  term 
"electronic  records  system"  is  removed, 
and  the  term  "electronic  recordkeeping 
system"  is  added  in  its  place. 

§§  1234.24, 1234.28. 1234.28;  1234.30  and 
1234.32    [Redesignated  as  $$1234.26, 
1234.28. 1234.30, 1234.32  and  1234.3^ 

18.  Sectims  1234.24, 1234.26, 
1234.28, 1234.30,  and  1234.32  are 
redesignated  as  §§  1234.26, 1234.28, 
1234.30, 1234.32,  and  1234.34  and  a 
new  1234.24  is  added  to  read  as  follows: 

$1234.24    Standards  for  managing 
electronic  maii  records. 

Agencies  shall  manage  records 
created  or  received  on  electronic  mail 
systems  in  accordance  with  the 
provisions  of  this  chapter  pertaining  to 
adequacy  of  dociunentation, 
recordkeeping  requirements,  agency 
records  management  responsibilities, 
and  records  disposition  (36  CFR  parts 
1220,  1222,  and  1228). 

(a)  Agency  instructions  on  identifying 
and  preserving  electronic  mail  messages 
will  address  the  following  imique 
aspects  of  electronic  mail: 

(1)  Some  transmission  data  (names  of 
sender  and  addressee(s)  and  date  the 
message  was  sent)  must  be  preserved  for 
each  electronic  mail  record  in  order  for 
the  context  of  the  message  to  be 
understood.  Agmdes  shall  determine  if 
any  other  tran^nission  data  is  needed 
for  purposes  of  context. 

(2)  Agencies  tiiat  use  an  electronic 
mail  system  that  identifies  users  by 
codes  or  nicknames  or  identifies 
addressees  only  by  the  name  of  a 
distribution  list  shall  instruct  staff  on 
how  to  retain  names  on  directories  or 
distributions  lists  to  ensure 
identification  of  the  sender  and 
addressee(s)  of  messages  that  are 
records. 

(3)  Agencies  that  use  an  electronic 
mail  system  that  allows  users  to  request 
acknowledgments  or  receipts  showing 
that  a  message  reached  the  mailbox  or 
inbox  of  each  addressee,  or  that  an 
addressee  opened  the  message,  shall 


issue  instructions  to  e-mail  users 
specifying  when  to  request  such  receipts 
or  acknowledgments  for  recordkeeping 
purposes  and  how  to  preserve  them. 

(4)  Agencies  with  access  to  external 
electronic  mail  systems  shall  ensure  that 
Federal  records  sent  or  received  on 
these  systems  are  preserved  in  the 
appropriate  reccM-dkeeping  system  and 
that  reasonable  steps  are  taken  to 
capture  available  transmission  and 
receipt  data  needed  by  the  agency  for 
recordkeeping  purposes. 

(5)  Some  e-mail  systems  provide 
calendars  and  task  Usts  for  users.  These 
may  meet  the  definition  of  Federal 
record.  Calendars  that  meet  the 
definition  of  Federal  records  are  to  be 
managed  in  accordance  with  the 
provisions  of  Genmal  Records  Schedule 
23,  Item  5. 

(6)  Draft  docimients  that  are 
circulated  on  electronic  mail  systems 
may  be  records  if  they  meet  the  criteria 
specified  in  36  CFR  1222.34. 

(b)  Agencies  shall  consider  the 
following  criteria  when  developing 
procediu^s  for  the  maintenance  of 
electrtmic  mail  records  in  appropriate 
recordkeeping  systems,  regardless  of 
format. 

(1)  Recordkeeping  systems  that 
include  electronic  mail  messages  must: 

(i)  Provide  for  the  grouping  of  related 
records  into  classifications  according  to 
the  nature  of  the  business  piuposes  the 
records  serve; 

(ii)  Permit  easy  and  timely  retrieval  of 
both  individual  records  and  files  or 
other  groupings  of  related  records; 

(iii)  Retain  me  records  in  a  usable 
format  for  their  required  retention 
period  as  specified  by  a  NARA- 
approved  records  schedule; 

(iv)  Be  accessible  by  individuals  who 
have  a  business  need  for  information  in 
the  system; 

(v)  Preserve  the  transmission  and 
receipt  data  specified  in  agency 
instructions;  and 

(vi)  Permit  transfer  of  permanent 
records  to  the  National  Archives  and 
Records  Administration  (see  36  CFR 
1228.188  and  36  CFR  1234.32(a)). 

(2)  Agencies  shall  not  store  the 
recordkeeping  copy  of  electronic  mail 
messages  that  are  Federal  records  only 
on  the  electronic  mail  system,  unless 
the  system  has  all  of  the  features 
specified  in  paragraph  (b)(1)  of  this 
section.  If  the  electronic  mail  system  is 
not  designed  to  be  a  recordkeeping 
system,  agencies  shall  instruct  staff  on 
how  to  copy  Federal  records  from  the 
electronic  mail  system  to  a 
recordkeeping  sv^em. 

(c)  Agencies  that  maintain  their 
electronic  mail  records  electronically 
shall  move  or  copy  them  to  a  separate 
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electronic  recordkeeping  system  imless 
their  system  has  the  features  specified 
in  paragraph  (b)(1)  of  this  section. 
Because  they  do  not  have  the  features 
specified  in  paragraph  (b)(1)  of  this 
section,  backup  tapes  should  not  be 
used  for  recordkeeping  purposes. 
Agencies  may  retain  records  from 
electronic  mail  systems  in  an  off-line 
electronic  storage  format  (such  as 
optical  disk  or  magnetic  tape)  that  meets 
the  requirements  described  at  36  CFR 
1234.30(a).  Agencies  that  retain 
permanent  electronic  mail  records 
scheduled  for  transfer  to  the  National 
Archives  shall  either  store  them  in  a 
format  and  on  a  medium  that  conforms 
to  the  requirements  concerning  transfer 
at  36  CFR  1228.188  or  shall  maintain 
the  ability  to  convert  the  records  to  the 
required  format  and  medium  at  the  time 
transfer  is  scheduled. 

(d)  Agencies  that  maintain  paper  files 
as  their  recordkeeping  systems  shall 
print  their  electronic  mail  records  and 
the  related  transmission  and  receipt 
data  specified  by  the  agency. 

19.  The  heading  of  newly 
redesignated  §  1234.32  is  revised,  the 
term  "electronic  records  system"  is 


revised  to  read  "electronic  information 
system"  in  paragraph  (a),  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§1234.32    Relantlon  and  disposition  of 
etoctronic  records. 

•        •        *        •        • 

(d)  Electronic  mail  records  may  not  be 
deleted  or  otherwise  disposed  of 
without  prior  disposition  authority  bom 
NARA  (44  U.S.C.  3303a).  This  appUes  to 
the  original  version  of  the  record  that  is 
sent  or  received  on  the  electronic  mail 
system  and  any  copies  that  have  been 
transferred  to  a  recordkeeping  system. 
See  36  CFR  part  1228  for  records 
disposition  requirements. 

(1)  Disposition  of  records  on  the 
electronic  mail  system.  When  an  agency 
has  taken  the  necessary  steps  to  retain 
the  record  in  a  recordkeeping  system, 
the  identical  version  that  remains  on  the 
user's  screen  or  in  the  user's  mailbox 
has  no  continuing  value.  Therefore, 
NARA  has  authorized  deletion  of  the 
version  of  the  record  on  the  electronic 
mail  system  imder  General  Records 
Schedide  20,  Item  14,  after  the  record 
has  been  preserved  in  a  recordkeeping 


system  along  with  all  appropriate 
transmission  data. 

(2)  Records  in  recordkeeping  systems. 
The  disposition  of  electronic  mail 
records  that  have  been  transferred  to  an 
appropriate  recordkeeping  system  is 
governed  by  the  records  schedule  or 
schedules  that  control  the  records  in 
that  system.  If  the  records  in  the  system 
are  not  scheduled,  the  agency  shall 
follow  the  procedtues  at  36  CFR  part 
1228. 

20.  Newly  redesignated  §  1234.34  is 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§1234.34    DMiniction  of  electronic 
records. 


(c)  Agencies  shall  establish  and 
implement  procedures  that  specifically 
address  the  destruction  of  electronic 
records  generated  by  individuals 
employing  electronic  mail. 

Dated:  August  14, 1995. 
John  W.  Carlin. 
Archivist  of  the  United  States. 
[FR  Doc.  95-21125  Filed  8-25-95;  8:45  am] 
BIUJNO  cooc  nis-oi-p 


.i.-"K. 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Qanerai  Records  Schedule  20; 
Disposition  of  Electronic  Records 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  issuance  of  General 

Records  Schedule. 

SUMMARY:  General  Records  Schedules 
(GRS)  are  issued  by  the  Archivist  of  the 
United  States  to  provide  disposal 
authorization  for  temporary  records 
common  to  several  or  all  agencies  of  the 
Federal  Government.  NARA  is  obliged 
by  the  Federal  Records  Act  to  issue  such 
schedules,  and  Federal  agencies  are 
required  to  follow  their  provisions  (44 
U.S.C.  3303a(d)).  On  October  7, 1994. 
NARA  published  a  notice  in  the  Federal 
Register  requesting  comment  on  a 
revision  of  General  Records  Schedules. 
The  revision  included  removal  of 
several  items  bom  GRS  23,  Records 
Common  to  Most  Offices  Within 
Agencies,  and  consoUdation  of  those 
items  with  other  electronic  records  in 
GRS  20.  Other  changes  were  made  to 
clarify  and  extend  the  coverage  of  some 
of  the  items.  The  following  is  a 
summary  of  the  comments  received  and 
NARA's  response.  The  final  GRS  20  was 
approved  on  August  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Hastings,  Director,  Records 
Appraisal  and  Disposition  Ehvision, 
National  Archives  at  College  Park,  8601 
Adelphi  Road,  College  Park,  MD  20740- 
6001.  (301)  713-7100,  ext  274. 

SUPPLEMENTARY  INFORMATION: 

Background 

NARA  proposed  consolidating 
authority  for  the  disposition  of  generic 
electronic  records  into  General  Records 
Schedule  (GRS)  20,  Electronic  Records, 
by  moving  several  items  from  GRS  23, 
Records  Common  to  Most  Offices 
Within  Agencies,  to  GRS  20.  On  August 
14, 1995,  the  Archivist  of  the  United 
States  approved  the  revised  GRS  20.  It 
is  now  in  effect. 

The  revised  GRS  20  authorizes 
deletion  of  certain  types  of  electronic 
records  associated  with  large  data  base 
systems,  such  as  inputs,  outputs, 
processing  files,  special  fcnrmat  files,  and 
system  documentation  for  systems  that 
have  been  appraised  by  NARA  as 
temporary.  "To  protect  potentially 
permanent  records,  several  of  these 
items  are  limited  by  specific  exclusions. 
As  a  result  of  the  move  of  GRS  23  items 
that  pertain  to  electronic  records  into 
GRS  20,  the  revised  GRS  20  also 
authorizes  deletion  of  records  on  word 
processing  and  electronic  mail  systems 


once  a  recordkeeping  copy  has  been 
made,  and  authorizes  deletion  of 
electronically-generated  administrative 
spreadsheets  and  other  administrative 
records  that  are  included  in 
recordkeeping  systems  that  have  been 
authorized  for  disposal  by  NARA.  AU 
electroruc  records  not  covered  by  GRS 
20  or  other  General  Records  Schedules 
must  be  schediiled  individually. 

For  convenience  of  reference,  the 
revised  GRS  20  and  GRS  23  are  printed 
at  the  end  of  this  notice. 

Comments  and  Responses 

NARA  received  37  written  responses 
after  pubUcation  of  the  proposed 
changes  to  GRS  20  and  23  in  the  Federal 
Register  on  October  17, 1994.  Fourteen 
of  the  comments  were  submitted  by 
Federal  agencies  and  23  were  submitted 
by  members  of  the  public.  The 
responses  from  Federal  agencies  were 
supportive  of  the  changes;  two  wrote 
only  to  provide  conciurence.  Comments 
from  the  Fedwal  agencies  focused  on 
the  coverage  and  applicability  of  the 
General  Records  Schedules;  ten 
requested  clarifications  or  suggested 
changes.  One  agency  commented  on  the 
ovendl  coverage  of  the  GRS.  The 
comments  from  twenty-one  members  of 
the  public  and  professional 
organizations,  two  Federal  agencies,  and 
two  state  archivists  were  critical  of  the 
proposal.  Except  for  the  response  from 
one  state  archivist,  all  critical  comments 
were  based  on  a  belief  that 
implementation  of  the  revised  schedules 
would  result  in  destruction  of  valuable 
Federal  dociunentation. 

Neither  the  agencies  nor  the  public 
conunented  on  the  revised  GRS  23. 

Several  agencies  made  general 
conunents  on  the  GRS  or  specifically  on 
GRS  20  that  were  not  responsive  to  the 
notice  in  the  Federal  Register. 
Nevertheless,  NARA  will  carefully 
review  these  comments  and  will 
consider  incorporating  them  in  future 
changes  to  the  GRS,  NARA  handbooks 
or  other  guidance.  They  will  not  be 
addressed  in  this  notice. 

The  comments  that  were  received 
included  some  that  were  general  and 
applied  to  more  than  one  of  the  items 
in  the  proposed  GRS.  Others  were 
specifically  directed  to  one  particular 
item.  The  comments  and  responses 
Usted  below  pertain  first  to  the  overall 
comments  and  then  to  those  that  were 
addressed  to  specific  items. 

The  full  set  of  comments  on  the 
revision  to  GRS  20  that  was  proposed  on 
October  17, 1994,  is  available  for  pubUc 
inspection  at  the  National  Ardiives  at 
College  Park,  Records  Appraisal  and 
Disposition  Division,  Room  2100,  8601 
Adelphi  Road,  College  Park,  MD  20740. 


1.  Value  of  Electronic  Records 

a.  Comments.  Twenty-six  respondents 
expressed  an  overall  concern  about  the 
changes  to  GRS  20.  In  their  opinion  GRS 
authorization  for  deletion  of  electronic 
versions  of  records  that  had  been 
converted  to  paper  or  microform  would 
be  inappropriate.  They  stressed  that 
hard  copy  records  are  not  satisfactory 
replacements  for  records  in  electronic 
format  and  cited  the  well-known 
advantages  of  electronic  records  for 
future  research.  They  beUeve  that  the 
substitution  of  hard  copy  records  woidd 
hamper  the  work  of  future  researchers, 
so  agencies  should  be  required  to 
preserve  electronically  the  records  that 
(hey  create  on  computers.  Respondents 
cited  several  examples  of  the  feasibiUty 
of  preserving  electronic  records, 
Including  the  State  Department's 
F(»eign  Afiairs  Information  System,  a 
system  in  the  Canadian  Trade 
Negotiations  Office,  and  a  pilot  project  - 
at  Uie  Navy  Research  Laboratory  as 
examples  of  the  feasibiUty  of  preserving 
records  electronically. 

b.  Response.  NARA  has  recognized  for 
many  years  the  advantages  electronic 
records  have  for  searching, 
manipulating,  and  storing  information. 
In  1968  NARA  estabUshed  an 
organisational  unit  to  develop  poUcies 
for  the  selection  and  preservation  of 
electronic  records.  Since  that  time 
NARA's  appraisal  guidelines  have 
stressed  the  added  value  brought  by  the 
manipulabiUty  of  automated  data.  In 
addition  to  the  initial  focus  on  archival 
preservation  of  electronic  records, 
NARA  concentrated  on  implementing 
its  statutory  obfigation  to  provide 
agencies  with  the  authority  to  delete 
electronic  records  that  have  only 
temporary  value.  Accordingly,  the  first 
version  of  GRS  20  was  pubUshed  in 
1972  to  provide  disposal  authority  for 
specific  categories  of  temporary  records 
associated  with  mainframe  applications. 
Excluded  from  its  coverage,  and  all 
subsequent  revisions,  were  the  types  of 
records  generated  by  large  data  systems 
that  mi^t  have  archival  value. 

A  1988  revision  of  the  GRS  extended 
disposal  authority  to  specific  categories 
of  records  generated  by  end-user 
apphcations  on  stand-alone  or 
networked  computers  used  by 
individuals.  This  new  GRS,  General 
Records  Schedule  23,  covered  word 
processing,  electronic  mail, 
spreadsheets,  and  administrative  data 
bases.  The  items  concerning  these 
apphcations  authorized  the  deletion  of 
the  electronic  vereions  of  records 
created  after  they  were  printed  to  hard 
copy.  Use  of  word  processing  software 
evolved  from  use  of  typewriters  and 
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stand-alone  word  processors  used  to 
produce  paper  docvunents.  Even  as 
networks  were  installed,  agencies 
continued  to  maintain  records  produced 
with  office  automation  applications  in 
organized  paper  files,  especially  since 
end-user  applications  were  not  designed 
to  classify,  index,  and  maintain 
documents  for  their  authorized 
retention  period. 

NARA's  final  standards  for  the 
management  of  e-mail  and  the  revision 
to  GRS  20  that  has  now  been  approved 
clarify  the  disposition  authority  for 
electronic  records  produced  by  end- 
users.  The  GRS  23  that  was  approved  in 
1988  authorized  deletion  of  word 
processing  and  e-mail  records  from  the 
"live"  system  after  they  had  been 
copied  to  paper  or  microform.  This 
authority  has  now  been  moved  to  GRS 
20  and  is  extended  to  authorize  deletion 
of  electronic  mail  and  word  processing 
records  from  the  "live"  system  after 
they  have  been  copied  to  an  electronic 
recordkeeping  system.  It  also  clearly 
states  the  requirement  to  preserve 
transmission  data  with  electronic  mail 
records  to  ensure  that  their  context  as 
well  as  content  are  preserved.  GRS  20 
does  not  authorize  ihe  deletion  of  the 
versions  ol^  electronic  mail  or  word 
processing  records  that  have  been 
placed  in  the  agency's  recordkeeping 
system. 

The  new  GRS  20  recognizes  that 
electronic  mail  and  word  processing 
applications  are  used  to  create  Federal 
records,  including  some  permanent 
records.  Separate  NARA  guidance  and 
regulations  instruct  agencies  to 
appropriately  preserve  records  that  are 
produced  through  office  automation  in 
the  form  that  they  determine  is  best  to 
accomplish  their  mission  widiin  their 
administrative  and  fiscal  capabilities. 

GRS  20,  NARA  regulations,  and 
NARA  guidance  instruct  agencies  to 
identify  records  created  using  office 
automation  and  to  maintain  them  in  a 
recordkeeping  system  that  preserves 
their  content,  structiue.  ana  context  for 
their  required  retention  period.  For 
records  to  be  useful  they  must  be 
accessible  to  all  authorized  staff,  and 
must  be  maintained  in  recordkeeping 
systems  that  have  the  capabiUty  to 
group  similar  records  and  provide  the 
necessary  context  to  connect  the  record 
with  the  relevant  agency  function  or 
transaction.  Storage  of  electronic  mail  or 
word  processing  records  on  electronic 
information  systems  that  do  not  have 
these  attributes  will  not  satisfy  the 
needs  of  the  agency  or  the  needs  of 
future  researchers. 

Search  capability  and  context  would 
be  severely  limited  if  records  are  stored 
in  disparate  electronic  files  maintained 


by  individuals  rather  than  m  agency- 
controlled  recordkeeping  systems. 
Furthermore,  if  electronic  records  are 
stored  in  electronic  information  systems 
without  records  management 
functionality,  permanent  records  may 
not  be  readily  accessible  for  research. 
Unless  the  records  are  adequately 
indexed,  searches,  even  full-text 
searches,  may  fail  to  find  all  documents 
relevant  to  the  subject  of  the  query.  In 
addition,  numerous  irrelevant 
temporary  records,  that  would  be 
segregable  in  systems  with  records 
management  functionality,  may  be 
found.  Agency  records  can  be  managed 
only  if  they  are  in  agency  recordkeeping 
systems. 

The  respond^ts  who  expressed  this 
concern  mistakenly  concluded  that  the 
proposed  GRS  20  authorized  the 
deletion  of  valuable  records.  On  the 
contrary,  GRS  20  requires  the 
preservation  of  valuable  records  by 
instructing  agencies  to  transfer  them  to 
an  appropriate  recordkeeping  system. 
Only  after  the  records  have  been 
properly  preserved  in  a  recordkeeping 
system  will  agencies  be  authorized  by 
GRS  20  to  delete  the  versions  on  the 
electronic  mail  and  word  processing 
S3rstems.  As  indicated,  most  agencies 
have  no  viable  alternative  at  the  present 
time  but  to  use  their  current  papw  files 
as  their  recordkeeping  system.  As  the 
technology  progresses,  however, 
agencies  will  be  able  to  consider 
converting  to  electronic  recordkeeping 
systems  for  their  records. 

The  critical  point  is  that  the  revised 
GRS  does  not  authorize  the  destruction 
of  the  recordkeeping  copy  of  the 
electronic  mail  and  word  processing 
records.  The  unique  program  records 
that  are  produced  with  office 
automation  will  be  maintained  in 
organized,  managed  office 
recordkeeping  systems.  Federal  agencies 
must  have  the  authority  to  delete  the 
original  version  from  the  "live" 
electronic  information  system  to  avoid 
system  overload  and  to  ensure  effective 
records  management.  Program  records 
that  have  been  transferred  to  the 
recordkeeping  system  will  not  be 
affected  by  GRS  20.  Their  disposition  is 
controlled  by  other  general  or  specific 
records  schedules. 

NARA  ^praises  and  schedules 
records  in  organized  recordkeeping 
systems.  It  is  essential  for  the 
originating  agency,  for  NARA,  and  for 
futUTO  researchers  that  records, 
especially  those  appraised  as 
permanent,  be  maintained  in 
recordkeeping  systems  with  records 
management  functionaUty  to  allow  for 
appropriate  maintenance  and 
disposition. 


The  examples  cited  by  some  of  the 
respondents  as  support  for  their 
position  serve  more  as  useful 
illustrations  of  NARA's  position.  The 
Department  of  State's  Foreign  Affairs   .;. 
Information  System  (now  the 
Automated  Data  System)  is  not  a  word 
processing  or  electronic 
communications  sjrstem.  It  is  a 
recordkeeping  system  that  stores, 
indexes,  and  retrieves  the  Department's 
important  program  records.  It  is  not 
related  in  any  way  to  GRS  20.  The 
system  was  appraised  as  permanent  by 
NARA  in  1983  and  consists  of  an 
automated  index,  microfilm  copies  of 
paper  docimients,  computer  output 
microfilm  of  electronic  message  traffic, 
and  digitally  stored  texts  of  electronic 
message  traffic.  This  is  an  excellent 
example  of  the  benefits  of  transferring 
records  from  various  formats  to  a 
recordkeeping  system  to  ensiire  their 
continued  availability  to  staff  and 
preservation  for  NARA. 

The  Canadian  Trade  Negotiation 
Office  did  not  have  an  electronic 
recordkeeping  system  for  its  office 
automation  records.  It  maintained  its 
records  either  on-line,  on  paper,  or  on 
backup  tapes.  The  backup  tapes  were 
acquirod  in  their  entirety  by  the 
National  Archives  of  Canada.  They 
consisted  of  a  complicated  mixture  of 
data,  files,  documents,  directories,  and 
software  and  included  records  that  had 
permanent  value,  records  with  no 
archival  value,  and  dupUcates.  If  the 
records  had  been  maintained  on  a 
recordkeeping  system  in  the  agency,  the 
Canadian  National  Archives  would  have 
been  able  to  identify,  appraise,  and 
acquire  only  records  with  permanent 
value  and  allow  the  agency  to  dispose 
of  the  remainder.  Because  of  the  great 
value  of  the  records  and  the  significance 
of  the  agency,  the  National  Archives  of 
Canada  undertook  extraordinary 
measures  to  impose  basic  intellectual 
order  on  the  system  data,  files,  and 
diiectories  to  make  them  retrievable. 
Despite  this  time  consmning  project, 
information  concerning  the  Trade 
Negotiation  Office's  functions, 
activities,  and  records  management 
practices  was  not  recreated.  The 
Canadian  experience  with  this  project  is 
a  powerful  eicampie  of  the  need  for 
records  to  be  pre8erved4>y  an  agency  on 
a  recordkeeping  system. 

The  pilot  pro)ect  by  the  Navy 
Research  Laboratory  cited  by  :?« 

respondents  also  supports  NARA's 
position  that  records  need  to  be 
maintained  in  a  recordkeeping  system. 
The  Navy  project  was  conducted  by  an 
agency  historian  who  invested 
approximately  one  hour  to  categorize 
100-150  messages  that  were  maintained 
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on  the  electronic  mail  system. 
Additional  time  was  required  to  edit 
entries  for  input  into  a  separate  database 
and  to  manage  the  database.  Federal 
agencies  routinely  create  or  receive  tens 
of  thousands  of  messages  per  day.  If 
these  records  were  preserved  and 
managed  in  a  recordkeeping  system,  as 
advocated  by  NARA,  such  labor 
intensive,  time  consiuning  work  as  was 
done  in  the  Navy  pilot  project  would 
not  be  necessary.  If,  on  the  other  hand. 
Federal  agencies  were  to  adopt  the  Navy 
pilot  project  as  a  model  they  wo\ild  be 
required  to  analyze  each  message 
individually,  provide  whatever  context 
would  be  necessary,  and  enter  the  data 
into  a  database.  If  an  agency  has  an 
average  of  40,000  messages  per  week  (a 
relatively  low  average),  this  would 
require  approximately  400  staff  hours, 
the  equivalent  of  10  fiill  time 
employees,  just  to  categorize  the 
messages,  lliis  is  an  exp«iditure  that  no 
agency  can  afford  and  is,  no  doubt,  the 
reason  that  the  Navy  did  not  implement 
the  recommendations  of  the  pilot 
project. 

Agencies  must  maintain  their  records 
in  organized  files  that  are  designed  for 
their  operational  needs.  Agendes  that 
currently  have  traditional  paper  files 
pruit  their  electronic  mail  records,  word 
processing  records,  spreadsheets,  and 
data  base  reports  so  that  their  files  are 
complete,  comprehensible,  and  in 
context  with  related  records.  Agency 
functions  that  have  not  been  automated 
must  be  supported  by  hard  copy  files, 
even  when  some  types  of  related  records 
are  generated  electronically.  Agencies 
that  decide  to  maintain  their  records  in 
electronic  recordkeeping  systems  do  so 
for  compelling  operational  needs,  not 
for  future  researchers.  In  some  cases, 
such  as  the  State  Department  example 
cited  by  respondents,  agencies  create 
automated  indexes  to  hard-copy  records 
rather  than  digitizing  all  of  the  records 
themselves.  In  any  case,  the  decision 
must  be  based  on  an  analysis  of  the 
needs  of  and  benefits  to  the  agency, 
balanced  against  available  resources. 
The  role  of  NARA  is  to  provide 
guidance  and  regulations  that,  when 
properly  implemented,  will  result  in 
agmicy  recordkeeping  systems  that 
protect  records  for  their  audiorized 
retention  period,  and,  for  permanent 
records,  in  a  format  that  allows  transfer 
to  the  National  Archives.  ' 

If  agencies  were  to  maintain  their 
electronic  mail  and  word  processing 
records  on  electronic  information 
systems  that  do  not  provide  the 
necessary  records  management 
functions,  just  for  the  sake  of 
maintaining  them  in  electronic  format 
as  many  respondents  advocate,  the 


records  would  be  of  limited  use  to  both 
the  originating  agency  and  to  future 
researchers.  Such  a  practice  would  not 
support  agency  operations,  and 
researchers  would  have  to  search 
disassociated,  imindexed  collections  of 
materials  for  potentially  valuable 
records,  whidi  would  result  in  finding 
a  large  proportion  of  irrelevant 
documents,  an  inefficient  use  of 
research  time. 

2.  Disposition  Instructions 

a.  Comments.  One  agency  and  a 
member  of  the  public  expressed  concern 
about  the  GRS  20  disposition 
instructions.  They  said  that  "delete 
when  no  longer  needed"  was  too  vague 
or  too  broad.  A  state  archivist  also 
expressed  concern  that  the  schedule 
would  authorize  destruction  of 
electronic  records  and  related 
documentation  needed  for  establishing 
authenticity  and  legal  admissibility  of 
electronic  records. 

b.  Response.  In  response  to  these 
concerns,  NARA  has  replaced  "delete 
when  no  longer  needed"  with  "delete 
when  the  agency  determines  that  they 
are  no  longer  needed  for  administrative, 
legal,  audit,  or  other  operational 
purposes"  for  items  la,  Ic,  3b(l),  3b(3), 
4,  5,  6,  7,  9, 12a,  and  12b.  NARA  also 
revised  the  disposition  instruction  for 
item  13  to  read  "delete  fium  the  word 
processing  system  when  no  longer 
needed  for  updating,  revision,  or 
convenience  of  reference,"  and  the 
disposition  instruction  for  item  14  was 
changed  to  read  "delete  from  the  e-mail 
system  when  no  longer  needed  for 
convenience  of  reference."  In  addition, 
NARA  changed  the  disposition  for  item 
11a  to  read  "destroy  or  delete  when 
superseded  or  obsolete,  or  upon 
authorized  deletion  of  the  related  master 
file  or  data  base,  or  upon  the  destruction 
of  the  output  of  the  system  if  the  output 
has  legal  value,  whichever  is  latest." 

3.  hem  3 

a.  Ck>mment.  An  agency  suggested  that 
item  3,  Electronic  Versions  of  Records 
Schedtiled  for  Disposal,  be  extended  to 
GRS  17,  Cartographic,  Aerial 
Photographic,  Architectural,  and 
Engineering  Records,  and  GRS  21, 
Audiovisual  Records. 

b.  Response.  Because  of  the  lack  of 
standards  for  such  digitized  records  at 
this  time,  NARA  has  not  expanded  this 
item  as  suggested. 

4.  Item  8 

a.  Comments.  Four  agencies  raised 
questions  about  the  coverage  of 
backups.  Two  agencies  foimd  the 
distinction  between  system  and  security 
backups  to  be  confusing.  One  agency 


suggested  that  GRS  20  acknowledge  that 
system  backups  may  be  records  under 
the  Freedom  of  Information  Act,  and 
another  agency  suggested  that  the 
introduction  acknowledge  that  co\uls 
have  allowed  parties  to  request 
docimients  that  exist  only  on  system 
backups.  Two  other  agencies  questioned 
the  meaning  of  "record  copy"  in  the 
definition  of  system  backups  in  the 
introduction  and  recommended  adding 
system  backups  as  a  new  subitem  imder 
item  8.  One  agency  requested  that  a 
subitem  be  added  to  item  8  to  cover 
unscheduled  records,  and  that  the 
disposition  of  item  8  be  amended  to 
provide  that  if  records  with  different 
retention  periods  are  on  backup  copies, 
the  backup  should  be  kept  for  the 
longest  retention  p>eriod.  One  state 
archivist  stated  that  the  disposition  for 
item  8  is  inconsistent  with  accepted  . 
processing  practices. 

Some  ot  me  public  respondents  to  the 
proposed  GRS  change  also  took  issue 
with  the  item  on  badcups.  In  their  view 
NARA  drew  an  erroneous  distinction 
between  the  backups  that  mirror  the 
"logical"  format  of  the  system  and  those 
that  mirror  the  "physical"  format.  They 
suggested  that  all  categories  of  backups 
are  records  because  they  serve  the  same 
function  of  permitting  recovery  of  an 
electronic  record  or  file  if  the  record  or 
file  is  damaged  or  erased  from  the 
system,  and  recommended  that  item  8 
be  left  imchanged. 

b.  Response.  NARA  has  revised  item 
8  to  reflect  some  of  the  comments  and 
to  clarify  its  coverage.  Item  8a  has  been 
retitled  "Backups  for  Files"  to  eliminate 
the  distinction  that  formerly  was  made 
between  system  and  security  backups. 
This  distinction  brought  about  a  great 
deal  of  confusion  that  tended  to  distract 
from  the  purpose  of  the  item. 
Consequently,  the  new  item  8a  covers 
backups,  regardless  of  how  they  are 
characterized,  that  are  determined  by 
the  creating  agency  to  be  Federal 
records.  The  reference  to  classification 
of  the  fcnmat  of  backups  ("logical"  or 
"physical")  was  also  deleted. 

5.  Item  13 

a.  Comments.  One  agency  stated  that 
item  13,  Word  Processing  Files,  is 
inappropriate  because  disposition 
should  be  based  on  content,  not  media. 
Another  agency  suggested  that  item  13 
should  provide  authorization  for 
deletion  of  superseded  drafts. 

b.  Response.  NARA  believes  that  this 
item  responds  to  a  real  need.  As 
indicated  earlier,  the  GRS  has  covered 
the  original  version  of  word  processing 
records  since  1988.  Over  the  years  many 
agencies  have  told  NARA  that  it  has 
proven  very  useful  to  them  in 
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conducting  their  records  management 
programs.  By  providing  authorization 
for  deletion  of  the  word  processing  copy 
of  documents  that  are  preserved 
elsewhere  in  a  recordkeeping  system, 
NARA  has  freed  Federal  records  officers 
from  scheduling  the  duplicative  records 
in  those  systems.  Consequently,  the 
records  officers  can  concentrate  on 
scheduling  the  unique  electronic 
records  in  their  agencies. 

NARA  has  not  added  provisions  to 
this  item  concerning  draft  docimients. 
In  most  cases,  drafts  are  nonrecord 
materials  so  no  disposition  authority  is 
reqiiired.  In  those  instances  where  drafts 
created  on  word  processing  systems  are 
records,  as  described  in  NARA 
regiUations  (36  CFR  1222.34),  the 
revised  GRS  20  will  cover  them  as  it 
covers  other  records  generated 
electronically.  No  further  authorization 
is  needed  in  the  GRS.  NARA  will  be 
issuing  guidance  on  agency 
recordkeeping  requirements  that 
includes  a  discussion  of  drafts  and 
provides  criteria  for  determining  when 
they  are  records. 

NARA  did  modify  item  13  as  a  result 
of  numerous  meetings  and  discussions 
with  records  officers  and  other 
interested  parties,  and  further  analysis 
of  recordkeeping  requirements.  Records 
must  be  available  to  all  authorized  users 
and  properly  managed  to  ensure  their 
authorized,  timely,  and  appropriate 
disposition.  Documents  meeting  the 
definition  of  record  that  are  only  in 
individuals'  word  processing 
directories,  rather  thai,  agency 
recordkeeping  systems,  are  not 
accessible  to  other  staff  members.  Even 
accessible  network  word  processing 
directories  are  inadequate  if  they  are 
pari  of  information  systems  that  lack 
records  management  functionafity.  It  is 
critical  that  agencies  instruct  their  staff 
members  to  copy  or  transfer  any  word 
processing  documents  that  are  Federal 
records  to  paper  or  electronic 
recordkeeping  systems.  Ck>nsequently, 
NARA  deleted  subitem  13b.  This 
subitem  would  have  authorized  deletion 
of  records  that  were  maintained  only  on 
the  word  processing  system  imtil  the 
expiraticHi  of  the  retention  period 
authorized  by  another  GRS  item  or 
agency  schedule.  The  deletion  of  item 
13b  from  GRS  20  reinforces  the 
necessity  for  agencies  to  properly 
maintain  Federal  records  in. 
recordkeeping  systems. 

6.  Item  14 

a.  Comments.  One  agency  suggested 
that  item  14,  Electronic  Mail  Records, 
should  authorize  deletion  of  recipients' 
copies  of  messages  unless  the  recipient's 
copy  has  been  designated  by  the  agency 


as  a  record.  The  same  agency  requested 
that  NARA  add  a  subitem  to  authorize 
deletion  when  no  longer  needed  of 
routine  types  of  messages,  such  as 
meeting  announcements  and 
acknowledgments.  Another  agency 
suggested  that  item  14  include 
definitions  of  transmission  data  and 
receipt  data  and  an  agency  suggested 
that  GRS  20  address  the  issue  of  record 
status  determinations.  Two  agencies 
expressed  concern  that  item  14  would 
require  electronic  maintenance  of 
electronic  mail.  Many  public 
respondents  objected  to  item  14  because 
it  permitted  hard  copy  records  to  be 
substituted  for  electronic  versions  (see 
comments  and  response  number  1). 

b.  Response.  NARA  has  modified  the 
item  and  the  introduction  to  GRS  20  to 
provide  more  information  on 
transmission  and  receipt  data. 

Item  14  also  has  been  modified  to 
drop  its  prior  reference  (item  14b)  to 
records  maintained  on  the  electronic 
mall  system  itself.  Just  as  with  word 
processing  records,  e-mail  records  must 
be  maintained  in  recordkeeping  systems 
that  allow  accessibility  and  proper 
records  management.  See  the  response 
to  comments  on  item  13,  above,  for 
further  explanation  of  this  change. 

Otherwise,  NARA  has  not  adopted  the 
suggestions  concerning  this  item. 
Blanket  authorization  for  deletion  of 
recipients'  copies  of  messages  would  be 
inappropriate.  Sometimes  such  copies 
are  imique  Federal  records.  For 
example,  messages  received  through 
external  systems  would  not  be 
duplicated  elsewhere  in  the  agency. 
Also,  to  ensure  file  integrity,  recipients' 
copies  of  messages  often  need  to  be 
incorporated  into  a  recordkeeping 
system  in  the  recipient's  office. 
Agencies  are  responsible  for  issuing 
instructions  on  identifying  record 
copies  of  documents,  consistent  with 
NARA  regulations  and  gtiidance. 
Because  the  GRS  is  a  records  disposition 
schedule,  it  is  not  the  appropriate 
mechanism  for  addressing  records 
creation  issues.  NARA  will  address 
these  issues  in  standards  or  guidance 
dealing  with  records  creation  and 
maintenance.  As  Indicated  in  the 
response  niunber  1,  GRS  20  does  not 
require  maintenance  of  electronic  mail 
records  in  electronic  form.  Item  14 
specifically  covers  electronic  mail 
records  converted  to  paper  or 
microform,  as  well  as  those  copied  for 
maintenance  in  electronic 
recordkeeping  systems. 

Ehuing  the  past  two  years  NARA  has 
worked  closely  with  Federal  agencies  on 
the  development  of  records  management 
guidance  concerning  electronic  mail. 
NARA  staff  members  have  consulted 


extensively  with  records  managers  and 
information  resoiut:e  officials  in  major 
agencies  on  the  development  of  records 
management  guidance  for  electronic 
mail,  and,  after  publication  of  proposed 
standards  on  March  24, 1994  (59  FR 
13906),  held  discussion  meetings  and 
made  presentations  attended  by  over 
840  agency  records  managers, 
information  resource  managers,  legal 
staff,  and  others.  Based  on  knowledge 
and  experience,  NARA  believes  that 
implementation  of  this  GRS  change, 
along  with  revised  regulations  and 
NARA  guidance,  will  significantly 
improve  the  quality  of  Federal 
docvunentatlon  by  appropriate 
preservation  of  electronic  mail  records. 
NARA  has  given  authority  under  the 
Federal  Records  Act  to  the  Federal 
agencies  to  delete  electronic  mail 
records  from  their  electronic  mail 
systems  only  after  a  copy  of  the  full 
message  with  names  of  senders  and 
addresses  and  date  of  transmission,  and 
receipts  when  required,  have  been 
preserved  elsewhere. 

7.  Item  15 

a.  Comments:  The  public  comments 
includeld  a  concern  that  item  15, 
Spreadsheets,  could  authorize  the 
destruction  of  critical  information  that 
is  in  the  electronic  version  of  a 
spreadsheet  that  would  not  be  in  a 
paper  printout.  The  printout  would  only 
contain  the  results  of  the  computation, 
not  the  formulas  or  other  information 
that  was  used  to  reach  the  results.  Such 
computational  information  should  be 
preserved  with  the  electronic 
spreadsheet,  particularly  when  it 
concerns  important  budgetary,  funding, 
or  other  analysis. 

b.  Response:  The  coverage  of  item  15, 
as  proposed  in  October  1994,  was  not 
clear.  It  was  not  intended  to  apply  to  all 
program-related  spreadsheets  that  were 
developed  for  agency  use.  As  the 
respondents  correctly  indicated,  if  this 
item  were  to  apply  to  program  records 
generally  its  application  could  have 
resulted  in  the  loss  of  potentially 
valuable  information  that  was  used  to 
produce  a  spreadsheet.  Consequently, 
item  15  has  been  rewritten  to  clarify  die 
limitation  of  its  coverage.  It  now 
authorizes  the  deletion  of  electronic 
spreadsheets  only  if  they  support 
administrative,  rather  than  program, 
functions  or  if  they  were  generated  by 
an  individual  only  for  background 
purposes. 

Conclusion 

The  Federal  Government  generates  an 
incalculable  number  of  paper, 
electronic,  and  audiovisual  records 
every  day.  The  vast  majority  (95-98%) 
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of  these  are  temporary  records  and 
many  fit  into  categories  that  are 
common  throughout  the  Government 
The  GRS  is  a  mechanism  mandated  by 
law  to  provide  disposition  authorities 
for  such  common  temporary  records. 
GRS  20  is  designed  to  provide  authority 
for  the  deletion  of  common  temporary 
records  that  are  generated  by  computers. 
As  indicated  in  the  responses  to 
comments  above,  approval  of  GRS  20 
will  not  affect  unique  program  records 
that  have  been  preserved  in  a 
recordkeeping  system.  Federal  agency 
records  officers  are  responsible  for 
scheduling  the  records  that  are  not 
covered  by  the  GRS.  GRS  20  will  allow 
agencies  and  NARA  to  concentrate  more 
resources  on  unique  program  records. 
Approval  of  the  revimd  GRS  20  will 
allow  NARA  to  continue  to  focus 
attention  on  electronic  records  with 
enduring  value  by  eliminating  a  large 
proportion  of  those  without  such  value 
bom  further  consideration. 

Dated:  August  14, 1995. 
JohaW.CarUa. 
Archivist  of  the  United  States. 

Following  is  the  text  of  GRS  20  and 
GRS  23. 

General  Records  Schedule  20 

Electronic  Recces 

This  schedule  provides  disposal 
authorization  for  certain  electronic 
records  and  specified  hard-copy  (paper) 
or  microform  records  that  are  integrally 
related  to  the  electronic  records. 

Tbis  schedule  applies  to  disposable 
electronic  records  created  or  received  by 
Federal  agencies  including  those 
managed  for  agencies  by  contractore.  It 
covers  records  created  by  computer 
operators,  programmers,  analysts, 
systems  administrators,  and  sdl 
personnel  with  access  to  a  computer. 
Disposition  authority  is  provided  for 
certain  master  files,  including  some 
tables  that  are  components  of  data  base 
management  systems,  and  certain  files 
created  from  master  files  for  specffic 
purposes.  In  addition,  this  schedule 
covers  certain  disposable  electronic 
records  produced  by  end  users  in  office 
automation  appUcations.  These 
disposition  authorities  apply  to  the 
categories  of  electronic  records 
desiTibed  in  GRS  20,  regardless  of  the 
type  of  computer  used  to  create  or  store 
these  records. 

GRS  20  does  not  cover  all  electronic 
records.  Electronic  records  not  covered 
by  GRS  20  may  not  be  destroyed  unless 
authorized  by  a  Standard  Form  115  that 
has  been  approved  by  the  National 
Atchives  and  Records  Administration 
(NARA). 


The  records  covered  by  several  items 
in  this  schedule  are  authorized  for 
erasure  or  deletion  when  the  agency 
determines  that  they  are  no  longer 
needed  for  administrative,  legal,  audit, 
or  other  operational  purposes.  NARA 
cannot  establish  a  more  specific 
retention  that  would  be  appropriate  in 
all  applications.  Each  agency  should, 
when  appropriate,  determine  a  more 
specific  disposition  instruction,  sudi  as 
"Delete  after  X  update  cycles"  or        ^■ 
"Delete  when  X  yeara  old,"  for 
inclusion  in  its  records  disposition 
directives  or  manual.  NARA  approval  is 
not  needed  to  set  retention  periods  for 
records  in  the  CSS  that  are  authorized 
for  destruction  when  no  longer  needed. 

Items  2a  and  la  (in  part)  of  this 
schedtile  apply  to  hard-copy  or 
microform  records  used  in  conjunction 
with  electronic  files.  Item  1  also  covers 
printouts  produced  to  test,  use,  and 
maintain  master  files.  Items  10  and  11 
of  this  schedule  should  be  applied  to 
special  purpose  programs  and 
documentation  for  disposable  electronic 
records  whatever  the  medium  in  which 
such  docimientatlon  and  programs  exist 

This  schedule  has  been  revised  to 
include  electronically-generated  records 
previously  covered  in  General  Records 
Schedule  23,  Records  Common  to  Most 
Offices.  The  original  numbering  of  the 
items  in  GRS  20  has  been  preserved. 
The  items  moved  fit>m  GRS  23  have 
been  added  at  the  end,  except  the  item 
covering  administrative  data  bases  that 
has  been  incorporated  into  item  3. 

Electronic  versions  of  records 
authorized  for  disposal  elsewhere  in  the 
GRS  may  be  deleted  under  the 
provisions  of  item  3  of  GRS  20. 

See  also  36  CFR  Part  1234  for  NARA 
regulations  on  electronic  records 
management 

1.  Files/Records  Relating  to  the 
Creation,  Use,  and  Maintenance  of 
Computer  Systems,  Applications,  or 
Electronic  Records 

a.  Electronic  files  or  records  created 
solely  to  test  system  performance,  as 
well  as  hard-copy  printouts  and  related 
doctunentation  for  the  electronic  files/ 
records. 

Delete/destroy  when  the  agency 
determines  that  they  are  no  longer 
needed  for  administrative,  legal,  audit, 
or  other  opterational  piuposes. 

b.  Electronic  files  or  records  used  to 
create  or  update  a  master  file,  including, 
but  not  limited  to,  work  files,  vaUd 
transaction  files,  and  intermediate 
input/output  records. 

Delete  after  information  has  been 
transferred  to  the  master  file  and 
verified. 


c  Electronic  files  and  hard-copy 
printouts  created  to  monitor  system 
usage,  including,  but  not  limited  to,  log- 
in files,  password  files,  audit  trail  files, 
system  usage  files,  and  cost-back  files 
used  to  assess  charges  for  system  use. 

Delete/destroy  when  the  agency 
determines  they  are  no  longer  needed 
for  administrative,  legal,  audit,  or  other 
operational  purposes. 

2.  Input/Source  Records 

a.  Non-electronic  documents  or  forms 
designed  and  used  solely  to  create, 
update,  or  modify  the  records  in  an 
electronic  medium  and  not  required  for 
audit  or  legal  purposes  (such  as  need  for 
signatures)  and  not  previously 
scheduled  for  permanent  retention  in  a 
NARA-approved  agency  records 
schedule. 

Destroy  after  the  information  has  been 
converted  to  an  electronic  medium  and 
verified,  or  when  no  longer  needed  to 
support  the  reconstruction  of,  or  serve 
as  the  backup  to,  the  master  file, 
whichever  is  later. 

b.  Electronic  records,  except  as  noted 
in  item  2c,  entered  into  the  system 
during  an  update  process,  and  not 
required  for  audit  and  legal  purposes. 

Delete  when  data  have  been  entered 
into  the  master  file  or  database  and 
verified,  or  when  no  longer  required  to 
support  reconstruction  of,  or  serve  as 
back-up  to,  a  master  file  or  database, 
whichever  is  later. 

c.  Electronic  records  received  from 
another  agency  and  used  as  input/ 
source  records  by  the  receiving  agency, 
EXCLUDING  records  produced  by 
another  agency  under  the  terms  of  an 
interagency  agreement,  or  records 
created  by  another  agency  in  response  to 
the  specific  information  needs  of  the 
receiving  agency. 

Delete  when  data  have  been  entered 
into  the  master  file  or  database  and 
verified,  or  when  no  longer  needed  to 
support  reconstruction  of,  or  serve  as 
back  up  to,  the  master  file  or  database, 
whichever  is  later. 

d.  Computer  files  or  records 
containing  uncalibrated  and 
unvalidated  digital  or  analog  data 
collected  during  observation  or 
measiu^ment  activities  or  research  and 
development  programs  and  used  as 
input  for  a  digital  master  file  or 
database. 

Delete  after  the  necessary  data  have 
been  incorpyorated  into  a  master  file. 

3.  Electronic  Vereions  of  Records 
Scheduled  for  Disposal 

a.  Electronic  versions  of  records  that 
are  scheduled  for  disposal  under  one  or 
more  items  in  GRS  1-16, 18,  22,  or  23; 
EXCLUDING  those  that  replace  or 
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duplicate  the  following  GRS  items:  GRS 
1,  items  21,  22,  25f;  GRS  12,  item  3;  and 
GRS  18.  item  5. 

Delete  after  the  expiration  of  the 
retention  period  authorized  by  the  GRS 
or  when  no  longer  needed,  whichever  is 
later. 

b.  Electronic  records  that  support 
administrative  housekeeping  honctions 
when  the  records  are  derived  from  or 
replace  hard  copy  records  authorized  by 
NARA  for  destruction  in  an  agency- 
specific  records  schedule. 

(i)  When  hard  copy  records  are 
retained  to  meet  recordkeeping 
remiirements. 

Delete  electronic  version  when  the 
agency  determines  that  it  is  no  longer 
needed  for  administrative,  legal,  audit, 
or  other  operational  purposes. 

(2)  When  the  electromc  record 
replaces  hard  copy  records  that  support 
administrative  housekeeping  functions. 

Delete  after  the  expiration  of  the 
retention  period  authorized  for  the  hard 
copy  file,  or  when  no  longer  needed, 
whichever  is  later. 

(3)  Hard  copy  printouts  created  for 
short-term  administrative  purposes. 

Destroy  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

4.  Data  Files  Consisting  of  Summarized 
Information 

Records  that  contain  siunmarized  or 
aggregated  information  created  by 
combining  data  elements  or  individual 
observations  from  a  single  master  file  or 
data  base  that  is  disposable  imder  a  GRS 
item  or  is  authorized  for  deletion  by  a 
disposition  job  approved  by  NARA  after 
January  1, 1988,  EXCLUDING  data  files 
that  are  created  as  disclosure- free  files 
to  allow  public  access  to  the  data  which 
may  not  be  destroyed  before  securing 
NARA  approval. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

(Note:  Data  files  consisting  of  summarized 
information  which  were  created  from  a 
master  file  or  data  base  that  is  unscheduled, 
or  that  was  scheduled  as  pertnanent  but  no 
longer  exists  or  can  no  longer  be  accessed, 
may  not  be  destroyed  before  securing  NARA 
approvaL) 

5.  Records  Consisting  of  Extracted 
Information 

Electronic  files  consisting  solely  of 
records  extracted  from  a  single  master 
file  or  data  base  that  is  disposable  under 
GRS  20  or  approved  for  deletion  by  a 
NARA-approved  disposition  schedule, 
EXCLUDING  extracts  that  are: 

(a)  Produced  as  disclosiu«-fr<ee  files  to 
allow  public  access  to  the  data;  or 


(b)  Produced  by  an  extraction  process 
which  changes  the  informational 
content  of  the  source  master  file  or  data 
base;  which  may  not  be  destroyed  before 
securing  NARA  approval.  For  print  and 
technical  reformat  files  see  items  6  and 
7  of  this  schedule  respectively. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

(NotaK  (1)  Records  consisting  of  extracted 
information  that  were  created  from  a  mastn 
file  or  data  base  tliat  is  unscheduled,  or  that 
was  scheduled  as  permanent  but  no  longer 
exists  01  can  no  longer  be  accessed  may  not 
be  destroyed  before  securing  NARA  approval. 
(2)  See  item  12  of  this  schedule  for  other 
extracted  data.) 

6.  Print  File 

Electronic  file  extracted  bom  a  master 
file  or  data  base  without  changing  it  and 
used  solely  to  produce  hard-copy 
pubUcations  and/or  printouts  of 
tabulations,  ledgers,  registers,  and 
statistical  reports. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

7.  Technical  Reformat  File 

Electronic  file  consisting  of  data 
copied  from  a  complete  or  partial  master 
file  or  data  base  made  for  the  specific 
purpose  of  information  interchange  and 
written  with  varying  technical 
specifications,  EXCLUDING  files  created 
for  transfer  to  the  National  Archives. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

8.  Backups  of  Files 

Electronic  copy,  considered  by  the 
agency  to  be  a  Federal  record,  of  the 
master  copy  of  an  electronic  record  or 
file  and  retained  in  case  the  master  file 
or  database  is  damaged  or  inadvertently 
erased. 

a.  File  identical  to  records  scheduled 
for  transfer  to  the  National  Archives. 

Delete  when  the  identical  records 
have  been  captiued  in  a  subsequent 
backup  file  or  when  the  identical 
records  have  been  transferred  to  the 
National  Archives  and  successfully 
copied. 

b.  File  identical  to  records  authorized 
for  disposal  in  a  NARA-approved 
records  schedvile. 

Delete  when  the  identical  records 
have  been  deleted,  or  when  replaced  by 
a  subsequent  backup  file. 

9.  Finding  Aids  (or  Indexes) 

Electronic  indexes,  lists,  registere,  and 
other  finding  aids  used  only  to  provide 


access  to  records  authorized  for 
destruction  by  the  GRS  or  a  NARA- 
approved  SF  115,  EXCLUDING  records 
containing  abst'-acts  or  other 
information  that  can  be  used  as  an 
information  source  apart  fitun  the 
related  records. 

Delete  with  related  records  or  when 
the  agency  determines  that  they  are  no 
longer  needed  for  administrative,  l^al, 
audit,  or  other  operational  ptirposes, 
whichever  is  later. 

10.  Special  Purpose  Programs 

AppUcation  software  necessary  solely 
to  use  or  maintain  a  master  file  or 
database  authorized  for  disposal  in  a 
GRS  item  or  a  NARA-approved  records 
schedule,  EXCLUDING  special  purpose 
software  necessary  to  use  or  maintain 
any  unscheduled  master  file  or  database 
or  any  master  file  or  database  scheduled 
for  transfer  to  the  National  Archives. 

Delete  when  related  master  file  or 
database  has  been  deleted. 

11.  Documentation 

a.  Data  systems  specifications,  file 
specifications,  codebooks,  record 
layouts,  user  guides,  output 
specifications,  and  final  reports 
(regardless  of  mediimi)  relating  to  a 
master  file  or  data  base  that  has  been 
authorized  for  destruction  by  the  GRS  or 
a  NARA-approved  disposition  schedule. 

Destroy  or  delete  when  superseded  or 
obsolete,  or  upon  authorized  deletion  of 
the  related  master  file  or  data  base,  or  . 
upon  the  destruction  of  the  output  of 
the  system  if  the  output  is  needed  to 
protect  legal  rights,  whichever  is  latest 

b.  Copies  of  records  relating  to  system 
security,  including  records  dociunenting 
periodic  audits  or  review  and 
recertification  of  sensitive  applications, 
disaster  and  continuity  plans,  and  risk 
analysis,  as  described  in  OMB  Circular 
No.  A-130. 

Destroy  or  delete  when  superseded  or 
obsolete. 

(Notes:  (1)  Doctimentation  that  relates  to 
permanent  or  unscheduled  master  files  and 
data  bases  is  not  authorized  for  destruction 
by  the  GRS.  (2)  See  item  la  of  this  schedule    - 
for  documentation  relating  to  system  testing.) 

12.  Dowidoaded  and  Copied  Data 

Derived  data  and  data  files  that  are 
copied,  extracted,  merged,  and/or 
calculated  from  other  data  generated 
within  the  agency,  when  the  original 
data  is  retained. 

a.  Derived  data  used  for  ad  hoc  or 
one-time  inspection,  analysis  or  review, 
if  the  derived  data  is  not  needed  to 
support  the  results  of  the  inspection, 
analysis  or  review. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
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administrative,  legal,  audit,  or  other 
operational  purposes. 

b.  Derived  data  that  provide  user 
access  in  lieu  of  hard  copy  reports  that 
are  authorized  for  disposal. 

Delete  when  the  agency  determines 
that  they  are  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes. 

c.  Metadata  or  reference  data,  such  as 
format,  range,  or  domain  specifications, 
which  is  transferred  from  a  host 
computer  or  server  to  another  computer 
for  input,  updating,  or  transaction 
processing  operations. 

Delete  from  the  receiving  system  or 
device  when  no  longer  needed  for 
processing. 

(Note:  See  item  5  of  this  schedule  for  other 
extracted  data.) 

13.  Word  Processing  Files 

Documents  such  as  lettere, 
memoranda,  reports,  handbooks, 
directives,  and  manuals  recorded  on 
electronic  media  such  as  hard  disks  or 
floppy  diskettes  after  they  have  been 
copied  to  an  electronic  recordkeeping 
system,  paper,  or  microform  for 
recordkeeping  purposes. 

Delete  from  the  word  processing 
system  when  no  longer  u. .  '"1  for 
updating  or  revision. 

14.  Electronic  Mail  Records 

Senden'  and  recipients'  vereions  of 
electronic  mail  messages  that  meet  the 
definition  of  Federal  records,  and  any 
attachments  to  the  record  messages  after 
they  have  been  copied  to  an  electronic 
recordkeeping  system,  paper  or 
microfDrm  for  recordkeeping  purposes. 

Delete  from  the  e-mail  system  after 
copying  to  a  recordkeeping  system. 

(Note:  Aloag  with  tin  message  text,  the 
racordkaeping  system  must  capture  the 
names  of  sender  and  recipients  and  date 
(transmission  data  for  recordkeeping 
purposes)  and  any  receipt  data  when 
required.) 

15.  Electronic  Spreadsheets 

Electronic  spreadalieets  generated  to 
support  administrative  functions  or 
generated  by  an  individual  as 
background  materials  or  feeder  reports. 

a.  When  used  to  produce  hard  copy 
that  is  maintained  in  organized  files. 

Delete  when  no  longer  needed  to 
update  or  produce  hard  copy. 

b.  When  maintained  only  in 
electronic  form. 

Delete  after  the  expiration  of  the 
retention  period  authorized  for  the  hard 
copy  by  the  GRS  or  a  NARA-approved 
SF  115.  If  the  electronic  venion  replaces 
hard  copy  records  with  difiming 
retention  periods  and  agency  software 
does  not  readily  permit  selective 


deletion,  delete  after  the  longest 
retention  period  has  expired. 

General  Records  Schedule  23 

Records  Common  to  Most  Offices  A^ithin 
Agencies 

This  schedtile  provides  for  the 
disposal  of  certain  records  common  to 
most  offices  in  Federal  agencies.  It 
covera  administrative  subject  files; 
facilitative  records  such  as  suspense 
files,  tracking  and  control  records, 
caleiulars,  and  indexes;  and  transitory 
dociunents.  This  schedule  does  not 
apply  to  any  materials  that  the  agency 
has  determined  to  be  nonrecord  or  to 
materials  such  as  calendars  or  work 
schedules  claimed  as  personal. 

Office  Administrative  Files  described 
under  item  1  are  records  retained  by  an 
originating  office  as  its  record  of 
initiation  of  an  action,  request,  or 
response  to  requests  for  information. 
This  item  may  be  appfied  only  to 
separate  administrative  files  containing 
such  records  as  copies  of  documents 
submitted  to  other  offices  for  action 
including  budget  feeder  dociunents, 
purchase  ordws,  training  requests.  Item 
1  may  not  be  applied  to  files  that  also 
contain  program  records,  and  it  may  not 
be  applied  by  an  office  that  receives  and 
takes  action  on  documents  submitted  by 
other  offices. 

Several  items  covering  electronic 
records  produced  on  stand-alone  or 
networked  personal  computers  (such  as 
word  processing  files,  administrative 
data  bases,  and  spreadsheets)  that  were 
previously  in  this  s<iiedule  have  been 
nu}ved  to  General  Records  Schedule  20, 
Electronic  Records.  To  preserve  the 
previous  numbering  of  the  items  in  GRS 
23,  the  item  niunbexs  that  have  been 
moved  have  been  reserved.  The 
disposition  of  records  described  in  this 
schedule  that  are  created  in  electronic 
form  is  governed  by  GRS  20,  item  3. 

1.  Office  Administrative  Files 

Records  acciunulated  by  individual 
offices  that  relate  to  the  internal 
administration  or  housekeeping 
activities  of  the  office  rather  than  the 
functions  for  which  the  office  exists.  In 
general,  these  records  relate  to  the  office 
organization,  staffing,  procedures,  and 
communications;  the  expenditure  of 
funds,  including  budget  records;  day-to- 
day administration  of  office  persoimel 
including  training  and  travel;  supplies 
and  office  services  and  equipment 
requests  and  receipts;  and  the  use  of 
office  space  and  utilities.  They  may  also 
include  copies  of  internal  activity  and 
workload  reports  (including  work 
progress,  statistical,  and  narrative 
reports  prepared  in  the  office  and 


forwarded  to  higher  levels)  and  other 
materials  that  do  not  serve  as  imique 
dociunentation  of  the  programs  of  the 
office. 

Destroy  when  2  years  old,  or  when  no 
longer  needed,  whichever  is  sooner. 

(Note:  This  schedule  is  not  applicable  to  the 
record  copies  of  organizational  charts, 
functional  statements,  and  related  records 
that  document  the  essential  organization, 
staffing,  and  procedures  of  the  office,  which 
must  be  scheduled  prior  to  disposition  by 
submitting  an  SF  115  to  NARA.) 

2-4.  Reserved. 

5 .  Schedules  of  Daily  Activities 

Calendars,  appointment  books, 
schedules,  logs,  diaries,  and  other 
records  dociunenting  meetings, 
appointments,  telephone  calls,  trips, 
visits,  and  other  activities  by  Federal 
employees  while  serving  in  an  official 
capacity,  EXCLUDING  materials 
determined  to  be  personal. 

a.  Records  containing  substantive 
information  relating  to  official  activities, 
the  substance  of  which  has  not  been 
incorporated  into  official  files, 
EXCLUDING  records  relating  to  the 
official  activities  of  high  government 
officials  (see  note). 

Destroy  or  delete  when  2  years  old. 

(Note:  High  level  officials  include  the  heads 
of  defjartments  and  independent  agencies; 
their  deputies  and  assistants;  the  heads  of 
program  offices  and  staff  offices  including 
assistant  secretaries,  administrators,  and 
coBunissioners;  directors  of  offices,  bureaus, 
or  equivalent;  principal  regional  officials; 
staff  assistants  to  those  aforementioned 
officials,  soch  as  special  assistants, 
confidential  assistants,  and  administrative 
assistants;  and  career  Federal  employees, 
poUtical  appointees,  and  officers  of  the 
Armed  Forces  serving  in  equivalent  or 
comparable  positions.  Unique  substantive 
records  relating  to  the  activities  of  these 
individuals  must  be  scheduled  by 
submission  of  an  SF  115  to  NARA.) 

b.  Records  documenting  routine 
activities  containing  no  substantive 
information  and  records  containing 
substantive  information,  the  substance 
of  which  has  been  incorporated  into 
organized  files. 

Destroy  or  delete  when  no  longer 
needed  for  convenience  of  reference. 

(Note:  GRS  20,  item  3,  authorizes  deletion  of 
electronic  records  de8cril>ed  by  subitems  a 
and  b  of  this  item. ) 

6.  Suspense  Files 

Dociunents  arranged  in  chronological 
order  as  a  reminder  that  an  action  is 
required  on  a  given  date  or  that  a  reply 
to  action  is  expected  and,  if  not 
received,  should  be  traced  on  a  given 
date. 

a.  A  note  or  other  reminder  to  take 
action. 
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Destroy  after  action  is  taken. 

b.  The  file  copy  or  an  extra  copy  of 
an  outgoing  communication,  filed  by  the 
date  on  which  a  reply  is  expected. 

Withdraw  documents  when  reply  is 
received.  (1)  If  suspense  copy  is  an  extra 
copy,  destroy  immediately.  (2)  If 
suspense  copy  is  the  file  copy, 
incorporate  it  into  the  official  files. 

7.  Transitory  Files 

Dociunents  of  short-term  interest 
which  have  no  documentary  or 
evidential  value  and  normally  need  not 
be  kept  more  than  90  days.  Examples  of 
transitory  correspondence  are  shown 
below. 

a.  Routine  requests  for  information  or 
publications  and  copies  of  replies  which 
require  no  administrative  action,  no 


poUcy  decision,  and  no  special 
compilation  or  research  for  reply. 

b.  Originating  office  copies  of^letters 
of  transmittal  that  do  not  add  any 
information  to  that  contained  in  the 
transmitted  material,  and  receiving 
office  copy  if  filed  separately  from 
transmitted  material. 

c.  Quasi-official  notices  including 
memoranda  and  other  records  that  do 
not  serve  as  the  basis  of  official  actions, 
such  as  notices  of  holidays  or  charity 
and  welfare  fund  appeals,  bond 
campaigns,  and  similar  records. 

Destroy  when  3  months  old,  or  when 
no  longer  needed,  whichever  is  sooner. 

8.  Tracking  and  Control  Records 

Logs,  registers,  and  other  records  used 
to  control  or  dociunent  the  status  of 
correspondence,  reports,  or  other 


records  that  are  authorized  for 
destruction  by  the  GRS  or  a  NARA- 
approved  SF  115. 

Destroy  or  delete  when  no  longer 
needed. 

9.  Finding.  Aids  (or  Indexes) 

Indexes,  lists,  registers,  and  other 
finding  aids  used  only  to  provide  access 
to  records  authorized  for  destruction  by- 
the  GRS  or  a  NARA-approved  SF  115. 
EXCLUDING  records  containing 
abstracts  or  other  information  that  can 
be  used  as  an  information  source  apart 
from  the  related  records. 

Destroy  or  delete  with  the  related 
records  or  sooner  if  no  longer  needed. 

(FR  Doc.  95-21126  Filed  8-25-95;  8:45  am] 
BILUNQ  CODE  7S1S-01-P 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  144  and  146 
Class  V  Wells — Regulatory  Determination 
and  Minor  Revisions  to  the  Underground 
Injection  Control  Regulations;  Technical 
Correction  to  the  Regulations  for  Class  I 
Wells;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144  and  146 

[FRL-«280-€] 

RtN2040-AB83 

Class  V  Wails— Regulatory 
Datarmination  and  Minor  Revisions  to 
the  Underground  Injection  Control 
Regulations;  Technical  Correction  to 
the  Regulations  for  Class  I  Weils 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUtMMRY:  Today's  proposal  presents  the 
findings  of  the  Environmental 
Protection  Agency  (EPA)  with  regard  to 
the  need  for  additional  Underground 
Injection  Control  (UIC)  regulations  for 
Class  V  wells.  Typically,  Class  V  wells 
are  shallow  wells  which  inject  a  variety 
of  fluids  directly  below  the  land  surface. 
They  include  shallow  non-hazardous 
industrial  waste  injection  wells,  septic 
systems,  storm  water  drainage  welLs, 
and  assorted  other  wells  that  have  been 
found  in  some  instances  to  emplace 
potentially  harmful  levels  of 
contaminants  into  and  above 
underground  sources  of  drinking  water. 
All  Class  V  wells  are  currently 
authorized  by  rule  provided  they  do  not 
endanger  imdergroimd  soiut:»s  of 
drinking  water  (USDWs)  and  meeL  ;  i-"> 
certain  minimum  requirements.       * 

Because  EPA  has  foimd  that  some  of 
these  wells  pose  environmental  hazards, 
EPA  is  developing  a  comprehensive 
strategy  to  manage  these  hazards.  As 
part  of  this  strategy,  EPA  will  continue 
to  authorize  Class  V  wells  by  rule  but 
will  aggressively  use  the  authority 
provi^wd  by  the  current  regulations  to 
achieve  the  closure  of  Class  V  wells 
which  may  endanger  USDWs  and  the 
proper  management  of  other  Class  V 
wells. 

EPA  is  also  proposing  some  minor 
changes  to  the  UIC  regulations  that 
would  make  it  easier  for  the  regulated 
community  to  imderstand  who  is 
subject  to  the  ciurent  Class  V  UIC 
requirements  and  what  these 
requirements  mean  to  the  owners  of  a 
specific  type  of  well. 
DATES:  EPA  will  accept  public 
comment,  in  writing,  on  the  proposed 
regulations  uintil  October  27, 1995. 

A  public  hearing  has  been  tentatively 
scheduled  for  October  18, 1995,  from  1 
pm  to  4  pm  EST.  Requests  for  a  public 
hearing  mast  be  received  by  September 
27, 1995.  When  requesting  a  public 
hearing,  please  state  the  natiue  of  the 
issues  proposed  to  be  raised.  EPA 


expressly  reserves  the  right  to  cancel 
this  hearing  unless  a  significant  degree 
of  public  interest  is  evidenced  by  the 
above  date. 

ADDRESSES:  Address  written  comments 
to  UIC  Amendments,  Water  Docket 
(mail  code  4101),  USEPA,  401  M  Street, 
SW,  Washington,  DC  20460.  Please 
submit  all  references  cited  in  your 
comments.  Facsinules  (faxes)  cannot  be 
accepted.  EPA  would  appreciate  1 
original  and  3  copies  of  your  comments 
(including  any  references).  Commenters 
who  woidd  like  EPA  to  acknowledge 
receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
envelope. 

The  hearing  wiU  be  held  in  die  EPA 
Auditoriiun  of  the  EPA  Training  Center, 
Waterside  Mall,  401  M  Street,  SW, 
Washington  DC. 

The  proposed  rule  and  supp<Hrting 
doctunents,  including  pubhc  conunents, 
are  available  for  review  in  the  Water 
Docket  at  the  above  address.  For 
information  on  how  to  access  Docket 
materials,  please  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m. 

Requests  for  a  public  hearing  should 
be  addressed  to  Lee  Whitehurst,  EPA. 
Office  of  Ground  Water  and  Drinking 
Water  (mail  code  4602),  401  M  Street, 
SW,  Washington  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Whitehurst,  Underground  Injection 
Control  Branch,  Office  of  Ground  Water 
and  Drinking  Water  (mailcode  4602). 
EPA,  401  M  Street,  SW,  Washington  DC, 
20460.  Phone: 202-260-5532. 

SUPPLfMCNTARY  mFONMATKM: 

Preaniile  Oudiiie 

L  Background 

A.  Statutory  and  Regulatory  Fram««vork 

1.  Categories  of  Class  V  Wells 

2.  Requirements  Applicable  to  Class  V 
Wells 

B.  Report  to  Congress  on  Class  V  Wells 
C  Consent  Decree  with  the  Sierra  Club 

n.  Proposed  Agency  Determination  on  the 
Adequacy  of  Current  Regulations     <;' 

A.  Implementation  of  Current  ? 
Requirements 

B.  State  Ground  Water  Protection  Programs 
C  Assessment  of  the  Need  for  Additional 

Class  V  Regulations 

1.  Bene&ciai  Use  Wells 

2.  Fluid  Ratum  Wells 

3.  Sewage  Treatment  Effluent  Weils 

4.  CesspKMls 

5.  Septic  Systems 

6.  Experimental  Technology  Wells 

7.  Drainage  Wells 

8.  Mine  Backfill  Wells 

9.  In  Situ  and  Solution  Mining  Wells 

10.  Industrial  Waste  Discharge  Wells 
m.  EPA's  Strategy  for  the  Management  of 

Class  V  Wells 
A.  Technical  Assistance 
1.  Program  Management  Implementation 

Guidance 


2.  Technical  Guidances 

a.  Industrial  Waste  Discharge  Well  Qosure 
Guidance 

b.  Septic  System  Guidance 

c.  A^cuhural  Drainage  Well  Guidance 

d.  Storm  Water  Drainage  Well  Guidance 
B.  Outreach  and  Education 

C  Compliance  Assurance  Initiative 

IV.  Proposed  Minor  Amendments  to  the  UIC 

Regulations  in  40  CFR  Part  144 

A.  Proposed  Amendments  to  Subpart  A — 
General  Provisions 

1.  §  144.1(g) — Specific  Inclusions  and 
Exclusions  » 

2.  §144.3^Definition8 

3.  §  144.6— Classification  of  Wells 

B.  Proposed  Amendments  to  Subpart  C — 
Authorization  of  Underground  Injection 
by  Rule 

1.  S  144.23— Class  IV  Wells 

2.  S  144.24— Class  V  Wells 

3.  §  144.26 — Inventory  requirements 

V.  Proposed  Minor  Amendments  to  UIC 

Regulations  in  40  CFR  Part  146 
A.  Proposed  Amendments  to  Subpart  A — 
Genera]  Provisions 

1.  §  146.3— Definitions* 

2.  §146.5— Classification  of  Injection  Wells 

3.  §  146.10-4>lugging  and  Abandoning 
Class  I,  n,  m,  IV  and  V  Wells 

VI.  Solicitation  of  Cmmnents 

A.  General  Solicitation 

B.  Specific  Comment  Solicitations 
Vn.  Regulatory  Impact 

A.  Executive  Order  12866 

B.  Paperwork  Reduction  Act 

C.  Impact  on  Small  Businesses 

D.  Unfunded  Mandates 

E.  Effect  on  States  with  Primacy 

L  Background 

A.  Statutory  and  Regulatory  Framework 

Class  V  wells  are  regulated  under  the 
authority  of  Part  C  of  the  Safe  Drinking 
Water  Act  (SDWA  Or  die  Act)  (42  U.S.C. 
300h  et  seq.).  The  SDWA  is  designed  to 
protect  the  quality  of  drinking  water  in 
the  United  States,  and  Part  C 
specifically  mandates  the  regulation  of 
imdergroimd  injection  of  fluids  through 
wells.  The  Agency  has  promulgated  a 
series  of  underground  injection  control 
(UIC)  r^ulations  under  this  authority. 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
specifying  minimum  requirements  for 
State  programs  to  prevent  underground 
injection  that  endangers  drinking  water 
souToes.  EPA  promulgated 
administrative  and  permitting 
regulations,  now  codified  in  40  CFR 
parts  144  and  146,  on  May  19. 1980  (45 
FR  33290),  and  technical  requirements 
in  40  CFR  part  146  on  June  24, 1980  (45 
FR  42472).  The  regulations  were 
subsequently  amended  on  August  27, 
1981  (46  FR  43156),  February  3, 1982 
(47  FR  4992),  January  21, 1983  (48  FR 
2938),  April  1. 1983  (48  FR  14146).  July 
26. 1988  (53  FR  28118),  December  3, 
1993  (58  FR  63890)  and  June  29, 1995 
(60  FR  33926). 
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Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  primary 
responsibility  to  administer  the  UIC 
program  (those  States  receiving  such 
authority  are  referred  to  as  "Piracy 
States").  Where  States  do  not  seek  this 
responsibility  or  fail  to  demonstrate  that 
they  meet  EPA's  minimum 
requirements,  EPA  is  required  to 
prescribe,  by  regulatirai,  a  UIC  program 
for  such  States.  These  direct 
implementation  (DI)  programs  were 
promulgated  in  two  phases,  on  May  11, 
1984  (49  FR  20138)  and  November  15, 
1984  (49  FR  45308). 

1.  Categories  of  Gass  V  Wells 

The  UIC  regulations  define  and 
establish  five  classes  of  injection  wells. 
Class  I  wells  are  used  to  inject 
hazardous  and  non-hazardous  waste 
beneath  the  lowermost  formation 
containing  a  USDW  within  one-quarter 
mile  of  the  well  bore-Class  U  wells  are 
used  to  inject  fluids  associated  with  oil 
and  natural  gas  recovery  and  storage  of 
liquid  hydrocarbons.  Class  in  wells  are 
used  in  connection  with  the  solution 
mining  of  minerals.  Class  IV  welb  are 
used  to  inject  hazardous  or  radioactive 
wastes  into  or  above  a  formation  that  is 
within  one-quarter  mile  of  a  USDW. 
(Class  IV  wells  are  generally  prohibited 
by  40  CFR  144.13.)  Class  V  wells  are 
defined  in  the  regulations  as  any  well 
not  included  in  Classes  I  throu^  IV. 

Class  V  injection  wells  are  generally 
shallow  waste  disposal  wells, 
stormwater  and  agricultural  drainage 
systems,  or  other  devices  that  are  used 
to  release  fluids  either  directly  into 
USDWs  or  into  the  shallow  subsur&ce 
that  overlies  USDWs.  In  some  instances, 
the  fluids  released  by  these  wells 
contain  elevated  concentrations  of 
contaminants  that  may  endanger 
drinking  water  supplies.  EPA  estimates 
that  more  than  one  million  Class  V 
wells  currently  exist  in  the  United 
States.  These  wells  are  located  in 
virtually  every  State,  especially  in 
unsewered  areas  where  the  population 
is  likely  to  depend  on  ground  water. 
Frequently,  Class  V  wells  are  designed 
as  no  more  than  shallow  holes  or  septic 


tank  and  leachfield  combinations 
intended  for  sanitary  waste  disposal. 
Such  systems  are  often  used  for  the 
disposal  of  industrial  wastes  or  other 
fluids  that  may  have  not  been  treated, 
potentially  releasing  elevated  levels  of 
contaminants  directly  into  the  same 
ground  water  that  may  be  used  as  a 
drinking  water  supply  by  surrounding 
residences  and  communities.  Such 
wells  are  commonly  located  at 
automobile  service  stations,  print  shops, 
dry  cleaners,  shopping  centers, 
equipment  manufacturers,  and  other 
commercial  and  industrial 
establishments. 

Today.  EPA  is  proposing  to  retain  the 
current  definition  of  Class  V  wells. 
However,  the  regulations  also  contain  a 
non-inclusive  list  of  16  types  of  Class  V 
wells  (§  146.5).  This  list  was  further 
divided  into  32  categories  in  the  Report 
to  Congress  on  Class  V  Wells,  which 
EPA  pubUshed  in  1987  in  response  to  a 
mandate  of  the  SDWA  amendments  of 
1986.  The  Report  to  Congress  drew  the 
distinctions  between  the  well  types 
based  on  the  design  of  the  well,  in  some 
instances,  and  on  the  types  of  fluids 
injected,  in  others.  In  reviewing  the 
Report  to  Congress,  the  Agency  has 
determined  that  some  of  these 
distinctions  are  of  little  consequence  as 
far  as  the  risk  posed  by  the  wells  and 
the  appropriate  management  scheme. 
Therefore,  for  today's  proposal  the 
Agency  has  grouped  Class  V  wells  in  ten 
more  appropriate  categories  which 
combine  together  wells  that  are  mostly 
similar  both  in  terms  of  the  nature  of 
fluids  that  they  inject  and  their  potential 
to  endanger  USDWs. 

The  10  general  categories  of  Class  V 
wells  are: 

•  "Beneficial  Use  Wells"  which 
include  a  variety  of  well  types  used 
either  to  improve  the  quaUty  or  flow  of 
aquifers  or  to  provide  some  other 
benefit,  such  as  preventing  salt  water 
intrusion  or  controlling  subsidence. 

•  "Fluid  Return  Wells"  which  are 
used  to  inject  spent  fluids  associated 
with  the  production  of  geothennal 
energy  for  space  heating  or  electric 
power,  the  operation  of  a  heat  pump. 


the  extraction  of  minerals,  or 
aquaculture. 

•  "Sewage  Treatment  Effluent  Wells" 
which  are  used  to  inject  effluent  from 
publicly  or  privately  owned  treatment 
fecilities. 

•  "Cesspoob"  which  are  wells  that 
rective  untreated  sanitary  waste.  They 
may  have  open  bottoms,  and  are 
typically  located  in  areas  not  served  by 
sanitary  sewers.  Under  today's  proposal, 
only  those  cesspools  having  the  capacity 
to  serve  20  persons  or  more  a  day  would 
be  considered  Class  V  injection  wells 
subject  to  the  UIC  regulations '. 

•  "Sepdc  Systems"  which  are  wells 
comprised  of  septic  tanks  and  fluid 
distribution  systems  (e.g.,  leachficlds) 
used  to  dispose  of  sanitary  waste  only. 
Only  those  septic  systems  having  the 
capacity  to  serve  20  or  more  persons  per 
day  would  be  considered  Class  V 
injection  wells  subject  to  the  UIC 
regulations  ^ 

•  "Experimental  Technology  Wells" 
which  include  any  injection  well  used 
as  part  of  an  improven  subsurface 
injection  technology. 

•  "Drainage  Wells"  which  consist  of 
a  variety  of  wells  used  to  drain  surface 
and  subsurface  fluids  including  storm 
water  and  agricultural  runoff. 

•  "Mine  Backfill  Wells"  which  are 
used  to  place  slurries  of  sand,  gravel, 
cement,  mill  tailings/refuse,  or  fly  ash 
into  underground  mines.  Mine  backfill 
wells  serve  a  variety  of  purposes  ranging 
from  subsidence  prevention  to  control 
of  underground  fires. 

•  "In-situ  and  Solution  Mining 
Wells"  which  are  used  to  liberate  fossil 
fuels  from  the  geologic  formation  which 
contains  them  or  to  bring  minerals  fit>m 
underground  deposits  to  the  surface. 
They  do  not  include  wells  specifically 
listed  as  Class  III  wells  under  §  146.5. 

•  "Industrial  Waste  Dischaiige  Wells" 
which  are  used  to  inject  wastewaters 
generated  by  industrial,  commercial, 
and  service  establishments. 

Table  1  shows  how  these  categories 
relate  to  the  listing  of  wells  in  §  146.5(e) 
of  the  current  regulations  and  the  Class 
V  well  types  addressed  in  EPA's  1987 
Report  to  Congress. 


Table  i— Categories  of  Class  V  Injection  Welis 


Category  in  today's 
proposal 


Injection  wells  in  category 


Current 
§146.5 


Corresponding  irvection  wells 
in  report  to  congress 


Beneficial  Use 


Aquifer  Recharge  ... ... 

Salt  Water  Intrusion  Barrier 


(e)(6) 
(e)(7) 


5R21  (Aquifer  Recharge). 
5B22  (SaHne  Water  Intrusion 
Barrier). 


'  Notr  The  current  regulations  exclude 
individual  single  family  and  non-residential 
ooHpools  and  septic  systenis  having  the  capacity  to 
•arva  fewer  than  20  persons  per  day.  For  reasons 
explained  in  this  preamble,  the  distinction  between 


residential  and  non-residential  sanitary  waste 
disposal  systems  is  unnecessary  and  could  be 
eliminated  by  applying  the  20  person  cut-off  to  all 
systems. 
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Table  1— Categories  of  Class  V  Injection  Wells— Continued 


Category  in  today's 
proposal 

Injection  w^ls  in  category 

Current 
§146.5 

Correspondkig  injection  wells 
in  report  to  congress 

Subsidence  Control ....... 

(e)(10)  

Aquifer  Storage  and  Recovery 

Not  Listed 

5X26  (Aquifer  Remedetion  Re- 
latod). 

Subsurface  Enfironmental  Remedtation 

(eM6). 

FWd  Return .. 

Wells  used  to  inject  spent  txines  after  ttie  extraction  of  min- 

(eMl4)   

SA6  (Direct  Heat  Return). 

erals. 

5A8  (Ground-water  Aqua- 
cuNure  Retum  Fk>w). 

Wens  used  to  ir^ect  heat  pump  return  fluids 

(e)(1) 

5A5  (Electric  Power  Retum). 
5X16  (Spent-Brine  Return 
Flow). 

Wells  used  to  inject  fluids  that  have  undergone  chemical  aNer- 

\Q/^  1  £)    ■■••■•■■■•••■•■••■■• 

5A7  (Heat  Pump/Air  Condl- 

ation  during  the  production  of  geothermal  energy  for  help- 

tkxiing Retum  Flow). 

ing,  aquacuWure.  or  production  of  electric  power. 

Sewage  Treatment  Ef- 

Wells used  to  inject  effluent  from  POTWs.  or  privately  owned 

Not  Listed „.. 

5W12  (Domestic  Wastewater 

fluent 

treatment  worta  receiving  solely  sanitary  sewage. 

■ 

Treatment  Plant  Effluent  Dis- 
posal). 

Cesspools  .-    — .. — 

Cesspools  having  the  capacity  to  serve  20  persons  or  more 

(e)(2)  

5W9  (Untreated  Sewage 

per  day  and  used  solely  for  the  subsurface  emplacement  of 

Waste  (DisposaO. 

sanitary  waste. 

5W10  (Cesspools). 

Septic  Systwns 

Septic  tank  and  fluid  distribution  system  having  the  capacity  to 

(e)(9)  

5W11  (Septic  Systems— UndH- 

serve  20  persons-or  more  per  day  and  used  solely  for  the 

ferenliated  Disposal). 

! 

subeurteoe  emplacement  of  sanKary  waste. 

5W32  (Septic  Systems- 

■- 

DralnMd  DisposaO. 

- 

5W31  (SepUc  Systems-AMeU 
DisposaO- 

Experlmentai  Tech- 

Wens used  as  pert  of  unproven  subsurface  injectian  tech- 

(e)(15)  

5X25  (Experimental  Tech- 

nology. 

nologies  other  than  waste  disposal. 

nology). 

Drsunsge 

Wells  used  to  drain  surface  and  subsurface  fluids,  including 

(e)(4)  

5D2  (Stonnwater  Drainage). 

agricultural  drainage  and  storm  water  runoff,  other  ttian  run- 

5F1  (Agricultural  Drainage). 

6tt  from  loading  dock  areas,  storage  areas,  and  process 

5D3  (Improved  Sinkholes). 

areas. 

5Q30  (Special  Drainage). 

nmiiO  PoUM"    •••••••■•••••■■• 

Wells  used  to  inject  a  mixture  of  water,  air,  and  sand,  mill 

(e)(8) 

5X13  (Mining,  Sand,  or  Other 

tailings,  or  other  solids  into  mined  out  portions  of  subsurface 

BaddW). 

In  Situ  and  Solution 

Wells  used  to  inject  flukls  for  the  purpose  of  producing  min- 

(e)(13)  

5X14  (SokJtkxi  Mining). 

MMng. 

erais  or  energy,  wtvch  are  not  Class  H  or  III  weVs. 

(e)(l6)  

5X15  (In  situ  Fossil  Fuel  Re- 
covery). 
5X27  (Other). 

Industrial  Waste  Dis- 

Wels used  to  inject  wastewaters  generated  by  industrial,  com- 

(e)(5)   „.. 

charge. 

mercial,  and  service  establishments  and  wtiich  are  not  in- 

504 (Industrial  Drainage). 

cluded  in  the  proposed  §  146.5  e(1)  through  e<9). 

5W20  (Industrial  Process 

Water  and  Waste  DisposaO. 
5X28  (Automobile  Service  Sta- 

tion DisposaO- 

5X17  (Air  Scnjbber  Waste  Dis- 
posaO. 

5X18  (Water  Softener  Regen- 

5X19  (Abandoned  Drinking 
Water  WeRs.  if  used  for  the 
subsurface  emplacement  of 

'■ 

industrial  or  comnwrcial 

wastes  not  injected  in  above 
categories  of  Class  V  wells). 

2.  Requirements  Applicable  to  Class  V 
Wells 

Class  V  wells  are  currently  authorized 
by  rule  (§  144.24  (a)).  Well  authorization 
imder  this  section  expires  upon  the 
effective  date  of  a  permit  issued 
pursuant  to  §§144.25, 144.31, 144.33  or 
144.34,  cff  upon  proper  closiue  of  the 
well.  The  current  regulations  subject 
Class  V  wells  to  the  general  statutory 
and  regulatory  prohibitions  against 
endangerment  of  USDWs,  as  well  as 
some  specific  requirements.  Under 


§  144.12(a).  owners  or  operators  of  all 
UIC  wells,  including  Class  V  injection 
wells,  are  prohibited  from  engaging  in 
any  injection  activity  that  allows  the 
movement  of  fluid  containing  any 
contaminant  into  USDWs,  if  the 
presence  of  that  contaminant  may  caiise 
a  violation  of  any  primary  drinking 
water  regulation  imder  40  CFR  part  142 
or  may  otherwise  adversely  affect 
human  health.  Sections  144.12(c]  and 
(d)  prescribe  mandatory  and 
discretionary  actions  to  be  taken  by  the 


Director  if  a  well  may  not  be  in 
compliance  with  §  144.12(a). 
Specifically,  the  Director  must  choose 
between  requiring  the  injector  to  apply 
for  an  individual  permit,  ordering  sudi 
action  as  closure  of  the  well  to  prevent 
endangermejit.  or  taking  an  enforcement 
action.  As  described  in  section  n.A 
below,  EPA  and  the  States  have 
effectively  used  these  authorities  to 
control  priority  Class  V  wells. 

Owners  or  operators  of  Class  V 
injection  wells  must  also  submit  basic 
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inventory  and  assessment  information 
imder  §  144.26.  In  addition,  Class  V 
wells  are  subject  to  the  general  program 
requirements  of  §  144.25  under  whidi 
the  Director  may  require  a  permit,  if 
necessary,  to  protect  USDWs.  Moreover, 
imder  §  144.27,  EPA  may  require 
owners  or  operators  of  any  (jlass  V  well, 
in  EPA  administered  programs,  to 
submit  additional  information  deemed 
necessary  to  protect  USDWs.  Owners  or 
operators  who  fail  to  submit  the 
information  required  imder  §§  144.26 
and  144.27  are  prohibited  from  using 
their  injection  wells. 

B.  Report  To  Cong^ss  on  Class  V  Wells 

In  accordance  with  the  1086 
Amendments  to  the  SDWA  (42  U.S.C 
300h-5(b)).  EPA  summarized 
information  on  32  categories  of  Class  V 
wells  in  a  Report  to  Congress  entitled 
Class  V  Injection  Wells— Current 
Inventory;  Effects  on  Ground  Water;  and 
Technical  Recommendations, 
September  1987  (EPA  Document 
Number  570/&-87-006).  This  report 
presents  a  national  overview  of  Class  V 
injection  practices  and  State 
recommendations  for  Class  V  design, 
construction,  installation,  and  siting 
requirements.  These  State 
reoonunendations,  however,  did  not 
give  EPA  a  clear  mandate  on  how  to 
handle  Class  V  wells.  For  any  given  type 
of  well,  the  recommendations  can  vary 
broadly  and  are  rarely  made  by  more 
than  two  or  three  States.  For  example, 
the  recommendations  for  septic  systems 
range  from  further  studies  (3  States)  to 
State-wide  ground  water  monitoring  (1 
State).  For  industrial  waste  water  wells, 
some  States  recommend  immediate 
action  and  closure  while  others 
recommend  monitoring  and  ground 
water  evaluation  studies. 

C  Consent  Decree  with  the  Sierra  Club 

On  December  30. 1993.  the  Sierra 
dub  filed  a  complaint  against  EPA  in 
the  United  Sutes  District  Court  for  the 
District  of  Ck)lumbia  alleging  that  EPA 
failed  to  comply  with  section  1421  of 
the  SDWA  regarding  publication  of 
proposed  and  final  regulations  for  Class 
V  injection  wells.  In  particular,  the 
complaint  alleges  that  EPA's  current 
regulations  regarding  Class  V  wells  do 
not  meet  the  SDWA's  statutory 
requirements  to  "prevent  underground 
injection  which  endang««  drinking 
water  sources."  (Ck>mplaint.  115) 

EPA  entered  into  a  consent  decree 
with  the  Sierra  Club  which  provides 
that  no  later  than  August  15, 1995,  the 
Administrator  shall  sign  a  notice  to  be 
published  in  the  Federal  Ri^ister 
proposing  regulatory  action  that  fully 
discharges  the  Administrator's 


rulemaking  obligations  under  section 
1421  of  the  SDWA.  42  U.S.C.  300h.  with 
respect  to  Class  V  injection  wells.  Under 
the  consent  decree  in  this  notice,  EPA 
must  (1)  propose  additional  regulations 
with  respect  to  all  Class  V  injection 
wells.  (2)  propose  a  decision  that  no 
further  rulemaking  for  these  wells  is 
necessary,  or  (3)  propose  additional 
regulations  for  some  Class  V  injection 
wells  and  a  decision  that  no  further 
rulemaking  is  necessary  for  the 
remaining  wells  (Consent  Decree,  12). 
The  consent  decree  further  provides 
that,  no  later  than  Novemb^  15. 1996, 
the  Administrator  shall  sign  a  final 
rulemaking  notice  to  be  published  in  the 
Federal  Roister  fully  discharging  the 
Administrator's  rulemaking  obligations 
under  section  1421  with  respect  to  Class 
V  injection  wells  (Ckmsent  Decree.  13). 
This  proposal  is  intended  to  fulfill 
EPA's  initial  obligation  under  the 
consent  decree. 

IL  Proposed  Agency  DeterminatioD  cm 
the  Adequacy  of  Current  Regulations 

When  EPA  promulgated  the  UIC 
regulations  in  1980.  little  was  known 
about  the  Class  V  injection  well 
universe,  and  EPA  anticipated  that 
requirements  similar  to  the  very  specific 
requirements  appUcable  to  Class  I.  II. 
and  in  would  eventually  be 
promulgated.  Therefore,  in  §  144.24  the 
Agency  authorized  Class  V  injection 
wells  by  rule  "until  further 
requirements  under  future  regulations 
become  applicable." 

Several  factors  had  to  be  considered 
in  deciding  whether  such  "further 
requirements"  are  in  fact  necessary. 
Important  among  these  factors  is  the 
way  in  which  EPA  and  the  States  have 
been  able  to  use  current  authorities  to 
control  Class  V  wells  and  the  concurrent 
development  of  State  groimd  water 
protection  programs. 

A.  Implementation  of  Current 
Requirements 

Since  the  mid  1980's.  EPA  and  State 
UIC  programs  have  been  actively 
implementing  existing  requirements  for 
Class  V  wells,  including  the 
endangerment  prohibition  in  §  144.12, 
in  order  to  protect  USDWs.  For 
example,  State  UIC  programs  and  EPA 
directly  implemented  programs  have 
used  current  authorities  to  require 
owners  or  operators  of  Class  V  wells 
deemed  to  have  the  potential  to 
endanger  USDWs  to  obtain  permits  so 
that  the  wells  could  be  subject  to 
additional  requirements.  During  fiscal 
years  1991  through  1994.  EPA  and 
States  issued  more  than  4,000  permits 
for  ejdsting  and  new  Class  V  wells. 


Additioi^y,  both  States  and  EPA 
have  been  actively  identifying  Class  V 
injection  well  violations  and 
\^n'^«»^'^^""E  enforcement  actions  to 
ensure  compliance  with  the 
endangerment  prohibition.  For  example, 
during  fiscal  years  1991  through  1994, 
EPA  and  the  States  conducted  more 
than  20.000  inspections  of  Class  V 
wells,  lliese  inspections  led  to  the 
discovery  of  more  than  8,000  C^lass  V 
injection  well  violations.  EPA  and 
States  responded  to  these  violations 
with  more  than  4.500  enforcement 
actions  against  owners  and  operatore  of 
endangering  Class  V  injection  wells.  In 
some  of  these  enforcement  actions,  EPA    - 
has  taken  the  position  that  industrial 
waste  disposal  wells  used  to  inject 
fluids  exceeding  the  MCL  were  in 
violation  of  §  144.12.  In  one  such  action. 
EPA  issued  a  general  Administrative 
Order  on  Consent  to  10  major  petroleum 
marifLeting  companies.  As  a  result  of  the 
order,  penalties  totaling  more  than 
$830,000  were  collected  and  over  1,300 
endangering  Class  V  wells  were  closed. 

States  and  EPA  have  also  reouired 
other  endangering  Class  V  wells  to  close 
in  order  to  protect  USDWs.  For 
example,  during  fiscal  years  1991 
through  1994,  EPA  and  States  reported 
that  more  than  2.500  endangering  Class 
V  wells  were  closed. 

B.  State  Ground  Water  Protection 
Programs 

In  addition  to  their  efforts  in 
implementing  the  UIC  program.  States 
have  been  actively  developing  more 
comprehensive  ground  water  protection 
programs.  These  State  ground  water 
protection  efforts  are  placing  greater 
emphasis  on  prevention  of 
contamination  and  not  just  remediating 
or  controlling  specific  sources  of 
contamination.  Such  efforts  help  to 
control  the  threats  associated  with 
several  catesories  of  Class  V  wells. 

Two  notable  examples  of  general 
ground  water  protection  programs  being 
implemented  by  the  States  include 
Comprehensive  State  Ground  Water 
Protection  Programs  (CSGWPPs)  and  the 
Wellhead  Protection  Program  (WHPF). 
Under  a  new  EPA-State  initiative,  many 
States  are  developing  CSGWPPs  which 
provide  States  the  flexibility  to  set 
priorities  and  focus  resources  on 
protecting  USDWs  from  potential 
soiux»s  of  contamination,  including 
Class  V  wells.  Eleven  Sutes  and  two 
tribes  are  currently  very  active  in 
developing  CSGWPP  programs,  while 
most  States  have  taken  the  initial  steps 
toward  their  development. 

Under  SDWA  section  1428,  each  State 
must  prepare  and  submit  a  WHPP  to 
protect  ground  water  that  supplies  wells 
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and  well  fields  that  support  public 
drinking  water  systems.  The  programs 
are  implemented  primarily  at  the  State 
level,  with  municipalities  implementing 
programs  that  reflect  State  requirements 
cff  incentives.  Under  a  WHPP,  a  State  or 
locality  delineates  the  wellhead 
protection  area;  identifies  sources  of 
contamination  in  the  wellhead 
protection  area;  and  develops 
management  approaches.  WHPP  are  a 
means  to  identify  Class  V  wells  within 
wellhead  protection  areas  and  can  serve 
as  a  mechanism  to  institute  pollution 
prevention  measures,  best  management 
practices,  or  well  closures.  The  Program 
also  can  be  used  to  set  priorities  among 
permits  and  enforcement  actions,  and 
provide  guidance  and  outreach 
materials  to  owners  or  operators  of 
potential  contamination  soiuces.  As  of 
late  1992,  approximately  20  States  and 
territories  had  received  EPA  approval  of 
their  WHPP.  By  mid-199S, 
approximately  three-quarters  of  the 
States  and  territories — 40  in  all — ^had 
approved  Programs. 

The  State  of  Massachusetts  is  an 
example  of  how  current  UlC  authorities 
in  the  context  of  their  ground  water 
protecticm  efforts  can  be  used  to  address 
Class  V  wells.  The  Division  of  Water 
Supply  within  the  Massachusetts 
Depaitoient  of  Environmental  Protection 
(MDEP)  has  opmated  Ae  UIC  program 
in  the  State  since  1989  with  a  limited 
UIC  staff.  In  order  to  address  the  risks 
of  Class  V  injection  wells, 
Massachusetts  has  undertaken  both 
outreach  efforts  to  industry  and 
coordination  with  mimidpal  officials 
regarding  key  elements  of  its  ground 
water  protection  strategy.  These  efforts 
have  biaen  further  supported  with  an 
inspection  and  enforcement  program 
tareeting  high  priority  violators. 

For  example,  in  1991,  MDEP  worked 
with  building  code  officials  and  law 
makers  to  revise  the  State's  Plumbing 
Code.  The  code  now  prohibits  auto 
service  stations,  vehicle  maintenance 
facilities  and  other  facilities  which 
generate  liquid  hazardous  waste  from 
maintaining  floor  drains  which 
discharge  to  the  ground.  These  regulated 
facilities  must  now  either  connect  their 
floor  drain  to  a  holding  tank  or  a 
municipal  sewer,  or  seal  their  floor 
drain — a  major  step  in  the  protection  of 
ground  water  drinking  supplies. 
In  addition.  MDEP  is  using  its 
wellhead  protection  regulations  to 
impose  certain  zoning  and  non-zoning 
land  use  controls  to  protect  new 
mxmicipal  water  wells.  In  particular,  the 
regulations  state  that  a  town  seeking 
approval  to  construct  a  new  well  must 
prohibit  the  connection  of  floor  drains 
to  subsurface  disposal  systems  in 


industrial  and  commercial  process  areas 
or  hazardous  material/waste  storage 
areas  within  well  head  protection  areas. 
Other  States  have  shown  a  great  deal 
in  interest  in  the  development  of  EPA 's 
proposed  Class  V  management  strategy 
and  have  expressed  a  commitment  to 
work  with  H'A  in  achieving  appropriate 
control  of  Class  V  wells  using  State 
solutions.  This  commitment  will  be 
finalized  in  EPA/State  management 
agreements  and  through  Regional/State 
enforcement  agreements. 

C.  Assessment  of  the  Need  for 
Additional  Qass  V  Regulations 

In  light  of  the  considerations 
described  above,  the  Agency  has 
anal3rzed  the  need  for  additional  federal 
regulations  for  each  well  category 
described  in  section  I^.l  of  this 
preamble. 

The  Agency  used  two  criteria  in 
evaluating  the  different  categories  of 
Class  V  wells  to  determine  whether  any 
category  warranted  additional 
regulation:  The  potential  to  endanger 
USDWs  and  the  anticipated 
effectiveness  of  additional  federal 
regulation  imder  the  UIC  program  in 
preventing  endangerment  to  USDWs. 

For  wells  with  a  low  or  no  potential 
to  contaminate  USDWs  based  on  the 
quality  of  injected  fluids,  the  Agency 
considers  that  existing  n^iidations 
provide  sufficient  authorities  to  handle 
the  few  cases  where  miamanngamftnt  of 
one  of  these  wells  could  create  an 
endangerment  situation. 

To  assess  the  need  for  additional 
regulation  under  the  UIC  program  for 
the  other  wells,  EPA  was  guided  by  the 
following  principles. 

(1)  Additional  Federal  UIC  regulations 
are  not  necessary  where  adequate  State 
or  local  regulations  are  already  in  place. 

(2)  Additional  Federal  UIC  regulations 
are  not  necessary  where  the  Class  V 
wells  are  not  the  principal  source  of 
endangerment  from  a  widespread 
environmental  problem. 

(3)  Additional  Federal  UIC  regulations 
are  not  necessary  where  endangerments 
are  localized  problems,  e.g.,  wells  which 
are  foimd  only  in  one  or  two  counties 

in  one  or  two  States.  For  these  wells 
EPA  will  work  with  the  States  if 
necessary  to  bring  about  better  controls. 

(4)  Additional  Federal  UIC  regulations 
are  not  necessary  where  other  federal 
programs  address  the  endangerment 
caused  by  certain  Class  V  wells. 

Applying  these  principles,  the  Agency 
decided  to  address  the  risk  posed  by  the 
10  Class  V  well  categories  listed  in  the 
proposed  regulation  as  follows: 


1.  Beneficial  Use  Wells 

"Benefidol  use"  wells  include  a 
variety  of  well  types  used  either  to 
improve  the  quality  or  flow  of  aquifers 
or  to  provide  some  other  benefit,  such 
as  salt  water  intrusion  prevention  or 
subsidence  control.  The  Agency 
recognizes  that,  as  a  group,  beneficial 
use  wells  are  diverse  and  have  a  varying 
potential  to  endanger  USDWs.  The  1987 
Report  to  Congress  concluded  that  the 
USDW  contamination  potential  of  these 
wells  ranges  from  low  to  high, 
depending  on  the  particiilar  type  of 
well. 

Salt  water  intrusion  barrier  wells  have 
a  low  potential  to  contaminate  USDWs 
because  they  generally  inject  fluids  of 
equivalent  or  better  quality  than  the 
fluids  that  naturally  exist  in  the 
injection  zone.  Based  on  typical 
injectate  characteristics  and  the 
possibilities  for  dilution,  injection  fitun 
these  wells  does  not  occur  in  suffidmit 
volumes  to  increase  contaminant 
concentrations  in  groimd  water  (Repoit 
to  Congress,  p.  4-334). 

Subsidence  control  wells,  used  to 
control  the  sudden  sinking  of  the  earth's 
stirface  resulting  from  excessive  groimd 
water  withdrawal,  also  have  a  low 
potential  to  endaiiger  USDWs.  These 
wells  typically  inject  fhuds  of  high 
quality,  and  typical  well  construction, 
operation,  and  maintenance  would  not 
allow  fluid  injection  or  migration  into 
imintended  zones  (Report  to  Congress, 
p.  4-342). 

The  USDW  contamination  potential  of 
most  aquifar  recharge  wells  also  is  low. 
because  injection  fluids  are  usually  of 
equal  or  better  quality  than  receiving 
fluids  and  because  typical  well 
construction,  operation,  and 
maintenance  would  not  allow 
contamination  of  unintended  zones 
(Report  to  Congress,  p.  4-324). 
However,  some  aquifer  recharge  wells 
may  pose  a  moderate  to  high  threat  of 
USDW  contamination,  because  the 
quality  of  the  fluid  injected  may  be  poor 
in  some  cases  and  because  some  aquifer 
recharge  wells  inventoried  by  EPA  do 
not  appear  to  be  properly  designed, 
constructed,  and  operated.  For  example, 
in  Texas,  many  rediarge  wells  are 
operated  by  farmere  as  dual  purpose 
irrigation  supply /injection  wells  to 
drain  the  land  and  recharge  imderlying 
aquifers;  water  injected  into  these  wells 
may  contain  nitrates,  phosphorus, 
pestiddes.  herbiddes.  pathogens, 
metals,  and  total  dissolved  solids.  The 
Agency  believes  that,  in  general, 
recharge  wells  have  impacts  similar  to 
those  of  agricultural  drainage  wells  and 
the  reasons  for  not  proposing  additional 
regulations  for  these  types  of  wells  are 
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similar  to  those  described  imder 
"Drainage  Wells"  below.  In  Florida, 
"connector"  wells,  specifically  designed 
to  allow  communication  between  the 
surfidal  perched  aquifer  and  the  deeper 
supply  aquifer,  often  emplace  fluids  that 
greedy  exceed  primary  drinking  water 
standards  for  gross  alpha  radiation  (in 
10-20  percent  of  these  wells).  However. 
thiR  is  an  example  of  a  practice  which 
is  so  localized  tiiat  EPA  believes  that  a 
more  effective  approach  than  Federal 
*  regulations  is  to  work  with  and  support 
Florida's  efforts  to  address  these  wells, 
and  to  take  appropriate  Federal 
enforcement  actions  where  necessary. 
Another  tjrpe  of  beneficial  use  well 
that  could  have  a  high  potential  to 
contaminate  USDWs  if  not  properly 
controlled  is  subsurface  environmental 
remediation  wells.  These  wells  are 
designed  to  improve  an  aquifer's  quality 
by  extracting  and  treating  contaminated 
ground  water  and  then  injecting  the 
treated  effluent.  While  the  treated 
injectate  should  be  of  higher  quality 
than  the  receiving  aquifer,  the  injection 
must  be  controlled  closely  to  make  sure 
that  high  concentrations  of 
coDtandnants  are  not  released  and  that 
it  does  not  exacerbate  the  groimd  water 
contamination  that  is  being  deaned  up. 
These  remediation  wells  operate  as  part 
of  facility  spedfic  clean-up  plans, 
which  are  approved  and  overseen  by 
federal  and  State  offidals.  EPA  believes, 
therefore,  that  additional  federal 
regulations  under  the  UIC  program  are 
not  needed  to  control  potential 
problems  associated  with  these  wells 
because  such  regulations  would  simply 
duplicate  existing  controls.  EPA 
believes  that  remediation  actions  are 
already  adequately  controlled  as  part  of 
RCRA.  CERCLA.  or  State  remedi^on 
programs. 

2.  Fluid  Return  Wells 

"Fluid  return"  wells  are  used  to  inject 
spent  fluids  assodated  with  the 
production  of  geothennal  energy  for 
space  heating  or  electric  poww.  the 
operation  of  a  heat  pump,  the  extraction 
of  minerals,  or  aquaculture.  The  1987 
Report  to  Congress  on  Class  V  wells 
za^ed  the  contamination  potential  of 
fluid  return  wells  as  moderate  to  low. 

Both  direct  heat  return  wrells  and 
electric  power  wells  were  assessed  by 
the  Report  to  Congress  as  having  a 
moderate  contamination  potential 
(Report  to  Congress,  p.  4-106).  Reasons 
given  for  this  ranking  include  the  fad 
that  injeded  geothennal  fluids  typically 
have  at  least  one  constituent  exceeding 
water  quality  standards  (e.g.,  arsenic, 
chromium,  and  mercury),  and  injection 
occurs  in  great  enough  volumes  to 
jotentially  affect  ground  water  quality. 


The  excessive  temperatures  of  the 
injeded  fluids  also  may  pose  a  concern. 
However,  these  wells  are  believed  to 
pose  an  overall  moderate  contamination 
potential  because  typical  well 
construction,  operation,  and 
maintenance  is  not  expeded  to  allow 
fluid  injection  into  unintended  ground 
water  zones.  The  wells  are  typically 
construded  so  that  the  injection  zone  is 
a  geothennal  reservoir,  below  all 
USDWs. 

The  vast  majority  of  the  geothermal 
fluid  return  wells  are  located  in 
California  and  Nevada.  Both  States 
already  require  permits  for  the  drilling 
and  operation  of  these  wells.  In 
California,  the  Division  of  Oil  and  Gas 
and  Geothermal  Energy  Resources 
oversees  this  permitting,  and  among 
other  conditions,  requires  monthly 
reports  on  injection  volumes  and  rates. 
In  Nevada,  geothermal  wells  are 
regulated  by  the  Division  of 
Environmental  Protection,  and  existing 
permit  requirements  cover  construction, 
operation,  and  closure  of  these  wells. 

Overall,  the  Agency  believes  that  the 
State  permit  programs  currenUy  in  place 
are  suffidently  stringent  to  proted 
USDWs  fitjm  contamination  from 
geothennal  fluid  return  wells,  and  are 
suffident  to  prevent  exceedences  of  the 
National  Primary  Drinking  Water 
Standards.  Furthermor  ,  H'A  believes 
that  because  many  of  these  well  types 
are  concentrated  in  just  a  few  western 
States,  creating  a  rigorous  national 
regulatory  system  would  provide  little 
additional  benefits.  If  any  wells  pose 
spedfic  problems  that  are  not  being 
adequately  addressed  by  the  States,  EPA 
can  use  the  prohibition  of  fluid 
movement  standard  in  40  CFR  144.12  or 
can  require  them  to  be  permitted  under 
40  CFR  144.25  to  prevent  the 
endangerment  of  USDWs. 

According  to  the  Report  to  Congress, 
heat  pump/air  conditioning  return  flow 
wells  pose  a  low  potential  to 
contaminate  yiDWs.  even  though  they 
typically  injed  into  or  above  USDWs 
(Report  to  Congress,  p.  4-117).  Because 
these  wells  generally  dispose  of  return 
supply  water,  which  has  only  been 
thermally  altered,  injedates  are  usually 
the  same  quality  as  fluids  within  any 
USDW  in  connection  with  the  injection 
zone.  Because  of  the  lack  of  associated 
serious  threats  and  the  fad  that  16 
States  already  have  established  permit 
programs  for  these  wells,  EPA  believes 
additional  federal  standards  are 
lumecessary  at  this  time.  If  EPA  finds  a 
particular  well  is  endangering  USDWs. 
existing  authorities  under  40  CFR 
144.12  or  144.25  will  be  used  to  remedy 
the  problem. 


The  Report  to  Congress  conduded 
that  wells  used  to  injed  spent  brine 
after  the  extraction  of  minerals 
(halogens  or  salts)  have  a  low  potential 
to  contaminate  USDWs  (Report  to 
Congress,  p.  4-236)  and  are  found  in 
only  seven  States.  Typically,  these  wells 
are  adequately  construded  with 
multiple  layers  of  protection  which 
isolate  the  injeded  fluids  from  overljring 
USDWs  and  injed  into  deep  confined 
formations.  Therefore,  even  though  the 
concentrations  of  some  contaminants  in 
the  injectate  may  exceed  drinking  water 
standards,  there  is  litUe  potential  for  the 
contaminants  to  migrate  into  USDWs. 
Based  on  these-fadors,  EPA  believes 
that  additional  federal  UIC  regulations 
for  these  wells  are  unnecessary  because 
these  wells  are  most  appropriately 
managed  through  existing  State  and 
local  authorities  who  are  best  equipped 
to  tailor  individualized  design  and 
operational  requirements  to  the 
hydrogeologic  conditions  found  in  each 
of  these  seven  States  in  order  to  proted 
USDWs. 

Aquaculture  return  flow  wells,  w^ch 
are  used  for  disposal  of  liquid  and  semi- 
solid wastes  associated  with 
aquaculture,  have  a  moderate  potential 
to  contaminate  USDWs  accortUng  to  the 
Report  to  Congress  (Report  to  Congress, 
p.  4-136).  All  injection  from  these  wells 
occiu^  adjacent  to  the  ocean. 
Operational  monitoring  of  these  wells  is 
minimal  However,  it  is  known  that  the 
injectate  typically  contains  nitrates. 
nitrites,  ammonia,  BOD.  and 
orthophosphate,  often  in  concentrations 
exceeding  drinking  water  standards. 
Injectate  voliunes  are  also  extremely 
large  (exceeding  10,000  acre-feet). 
Therefore,  aquaculture  rettim  flow  wells 
have  the  potential  to  influence  ground 
water  quality  in  the  vicinity  of  the  point 
of  injection.  The  potential  for  serious 
degradation  of  ground  water  quality  is 
mitigated,  however,  because  the  basal 
ground  water  flow  in  coastal  Hawaii  is 
usually  seaward  and  the  flow  of 
contaminants  will  likely  be  away  from 
fresher  water  inland  (i.e.,  suitable 
drinking  water).  In  addition,  all 
aquaculture  return  flow  wells  are 
presenUy  regulated  under  a  permit 
program  administered  by  the  Hawaii 
Department  of  Health  that  is  adequate  to 
prevent  the  endangerment  of  USDWs. 
For  these  reasons.  EPA  beUeves  that 
additional  federal  UIC  regulation  for 
this  type  of  Class  V  well  is  unnecessary 
at  this  time. 

3.  Sewage  Treatment  Effluent  Wells 

Data  in  the  Report  to  Congress  suggest 
that  sewage  treatment  effluent  wells 
have  a  moderate  potential  (ranging  from 
high  to  low)  to  contaminate  USDWs 
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(Report  to  Congreas,  p.  4-185).  Some 
aewage  treatment  effluent  wells  are  usee! 
to  inject  clarified  effluent  that  has 
undergone  secondary  or  tertiary 
treatment.  For  example,  a  few  shallow 
wells  in  Florida  and  Hawaii  inject 
effluent  that  has  undergone  tertiary 
treatment,  and  there  are  10  wells  at  a 
U.S.  Forest  Service  ski  lodge  on  Moimt 
Hood,  Oregon,  that  inject  effluent  that 
has  undergone  secondary  treatment  The 
Agency  believes  the  risk  of  these 
injecticxi  practices  is  low  because  the 
injectate  is  of  high  qucdity. 

In  some  States,  sewage  treatmoit 
effluent  that  has  imdergone  only 
primary  treatment  creates  a  higher 
potential  to  contaminate  USDWs. 
Because  the  majority  of  these  sewage 
treatment  effluent  wells  of  concern  are 
being  addressed  at  the  State  level 
(Florida  and  Hawaii  have  80  percent  of 
them),  EPA  does  not  believe  Uiat 
additional  federal  UIC  regulations  are 
warranted  at  this  time.  Any  problems 
with  these  wells  in  Floridc  and  Hawaii 
do  not  stem  from  inadequate 
legulations,  but  rather  can  be  overcome 
through  effective  enforcement  and  more 
active  implementation  of  existing 
regulations  and  authorities  as  is 
presently  ongoing  in  Hawaii. 

As  a  result,  the  Agency  proposes  to 
control  any  wells  not  being  adequately 
addressed  by  specific  State  programs 
through  the  application  of  the  no  fluid 
movement  standard  in  40  CFR  144.12 
and,  if  necessary,  calling  individual 
wells  in  f(ff  a  permit  under  40  CFR 
144.25. 

4.  Cesspools 

Cesspools  are  Class  V  wells  which 
receive  imtreaited  sanitary  waste  and 
allow  the  waste  to  percolate  directly 
into  the  subsurface.  EPA  believes 
cesspools  have  a  high  potential  to 
contaminate  USDWs.  According  to  the 
Report  to  Congress,  sanitary  waste 
released  in  cesspools  frequently  exceeds 
the  MCLs  for  nitrates,  total  suspended 
solids,  and  colifbrm  bacteria  (Report  to 
Congress,  p.  4-151).  Other  constituents 
of  concern  can  include  phosphates, 
chlorides,  grease,  viruses,  and  chemicals 
used  to  clean  cesspools  such  as 
trichloroethane  and  methylene  chloride. 
Numerous  States,  including  Arizona, 
California,  Hawaii.  Illinois.  Indiana. 
New  York,  Ohio,  and  Oregon,  have 
reported  degradation  of  USDWs  from 
such  cesspools.  As  opposed  to  properly 
managed  septic  systems,  cesspools 
provide  no  treatmMit  except  for  some 
settling  of  the  solids. 

Based  on  these  concerns,  new 
cesspools  are  currently  banned  in  all 
States,  with  the  exception  of  Hawaii, 
and  therefore  there  is  no  need  for  a 


federal  ban.  Where  State  bans  presently 
exist.  States  are  phasing  out  existing 
cesspools  over  a  time  period  negotiated 
by  State  and  local  governments  and 
acceptable  to  EPA.  However,  since 
cesspools  are  very  likely  to  be  in 
violation  of  the  non-endangerment 
requirements  of  §  144.12.  EPA  will 
continue  to  use  its  enforcement 
authorities  to  supplement  State  bans  in 
direct  implementation  States. 

5.  Septic  Systems 

Under  the  UIC  program,  EPA 
regulates  septic  systems  which  have  the 
'capacity  to  serve  20  people  or  more  but 
does  not  regulate  smaller,  single  family 
systems.  EPA  believes  that  when 
properly  spaced,  sited,  designed, 
constructed,  and  maintained  all  septic 
systems,  regardless  of  their  capacity, 
should  not  endanger  USDW.  However, 
the  Report  to  Congress  deemed  septic 
systems  as  "high  risk".  There  are  two 
important  reasons  why  the  Report  to 
Congress  seems  to  disagree  with  the 
Agency's  view  on  the  risks  posed  by 
septic  systems.  First,  the  Report  to 
Congress  considered  not  only  septic 
systems  which  receive  solely  sanitary 
waste,  but  also  systems  which  receive 
industrial  and  commercial  wastes  in 
addition  to,  or  instead  of.  sanitary 
waste.  EPA  does  not  consider  septic 
systems  which  receive  industrial  or 
commercial  waste  to  be  properly 
classified  as  "septic  systems".  Rather. 
EPA  proposes  to  classify  these  high  risk 
wells  as  "industrial  waste  discharge 
wells"  and  wiU  manage  such  wells  as 
discussed  in  the  appropriate  section 
below. 

Second,  the  conclusions  in  the  Report 
to  Congress  regarding  the  risks  posed  by 
septic  systems  were  based,  in  part,  on 
single-family  septic  systems  because 
local  records  fitiquently  were  not 
sufficiently  detailed  to  distinguish 
single-family  systems  &t)m  larger  units, 
EPA  is  aware  that  improperly  spaced 
and  sited  single-fiamily  septic  systems 
can  endanger  USDWs,  however,  such 
systems  are  not  included  imder  the 
purview  of  the  UIC  program.^  Once 
these  single-family  systems,  and 
misused  systems  used  for  the  disposal 
of  industrial  or  commercial  waste 
(which  are  defined  as  "industrial  waste 
discharge  wells"  undn  today's 
proposal),  are  excluded  fit>m  the 
definition  of  "septic  system(s)",  EPA 
does  not  believe  that  die  remaining 
systems  pose  a  significant  national 
problem. 

Therefore,  EPA  does  not  believe  that 
additional  federal  UIC  regulations  are 


'  See  40  CFR  144.2(gM2)(ii)  end  House  of 
Representatives  Report  No.  93-1185. 


necessary  to  control  the  threat  posed  by 
septic  systems.  AD  50  States  allow 
septic  systems  and  recognize  septic 
systems  as  a  critical  element  of  sanitary 
waste  disposal.  Most  States  already  have 
standards  governing  the  siting,  spacing, 
construction  and  operation  of  septic 
systems.  These  standards  have  generally 
been  tailored  to  reflect  local 
hydrogeologic  conditions.  In  additicm, 
as  discussed  in  the  Report  to  Congress, 
the  major  cause  of  ground  water 
contamination  frtnn  septic  systems  is 
improper  spacing;  that  is,  the 
construction  of  too  many  systems  too 
close  together.  This  problem  often 
occurs  in  areas  of  rapid  growth  and 
development,  where  public  sewers  do 
not  exist.  In  these  instances,  EPA 
believes  that  land-use  planning 
measures,  which  are  available 
principally  at  the  local  level,  are  the 
only  efficient  approach  to  protecting  the 
environment. 

The  Agency  did  consider  the  option 
of  proposing  specific  conditions  of 
autiiorization  by  rule  for  large  capacity 
septic  systons.  However,  to  effectively 
protect  USDWs  &t)m  the  risks  posed  by 
septic  systems,  proper  siting  and  design 
standards  must  be  tailored  to  local 
hydrogeologic  conditions.  EPA  believes 
that  the  States  and  local  authorities  are 
in  the  best  positicm  to  tailor  these 
standards.  Therefiwe.  in  order  to  avoid 
interfering  with  existing  State  and  local 
programs,  conditions  of  rule 
authorization  for  septic  s)rstems  at  the 
national  level  would  have  to  be  so 
general  that  they  may  not  result  in  any 
added  protection  to  USDWs  while 
creating  an  additional  administrative 
bxuden  on  States.  For  these  reasons, 
EPA  is  not  proposing  additional 
regulations  for  septic  systems  and  will 
instead  rely  on  its  Class  V  Management 
Strategy  to  minimize  the  threat  posed  by 
these  wells. 

6.  Experimental  Technology  Wells 

The  Report  to  Congress  ranked  the 
USDW  contamination  potential  of 
experimental  technology  wells  as 
moderate  to  low  (Report  to  Congress,  p. 
4-355).  The  Report  identified  225 
expwimental  technology  wells  in  17 
States,  over  half  of  which  were  inactive 
underground  coal  gasification,  in-situ 
oil  shale  retorting,  and  improperly 
classified  in-situ  uranium  solution 
mining  wells  in  Wyoming.  At  presmt, 
EPA  is  unaware  of  any  operating 
experimental  technology  wells  and 
cannot  realistically  determine  what 
construction  and  operational  processes 
might  be  involved  in  fiitiue  subsurface 
experiments. 

Therefore,  EPA  has  decided  not  to 
propose  additional  stringent 
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requirements  for  Class  V  experimental 
technology  wells.  EPA  believes  that 
continuing  to  rule  authorize 
experimental  technology  wells  will 
provide  adequate  protection  of  USDWs. 
Under  the  current  40  CFR  144.26(e)(3), 
the  owner  or  operator  of  any  new 
experimental  technology  well,  in  States 
with  EPA  administeredprograms,  must 
submit  detailed  inventory  information 
prior  to  starting  injection.  This 
submittal  would  alert  the  EPA  UIC 
program  about  the  profosed  injection 
activities  and  give  the  Director  the 
opportunity  to  request  additional 
information  under  40  CFR  144.27  and/ 
or  require  a  permit  imder  40  CFR  144.25 
if  necessary  to  protect  USDWs. 

7.  Drainage  Wella 

Drainage  wells  consist  of  a  variety  of 
wells  used  to  drain  surface  and 
subsurface  fluids.  According  to  the  1987 
Report  to  Congress,  these  wells  range 
from  low  to  high  in  contamination 
potential,  depending  on  the  particular 
type  of  drainage  and  well. 

The  most  common  types  of  drainage 
wells  include  agricultiu^l  drainage 
wells  that  receive  irrigation  tailwaters  or 
stormwater;  certain  stonnwater  runoff 
wells  that  do  not  receive  imcontrolled, 
contaminated  runoff  (i.e.,  chemical 
spills  or  stormwater  runoff  that  has  not 
been  adequately  segregated  from 
chemical  spills);  "special"  drainage 
wells;  and  improved  sinkholes. 

Data  collected  for  the  Report  to 
Congress  indicate  that  agricultural 
drainage  wells  have  a  high  potential  to 
contaminate  USDWs  because  they  may 
inject  high  concentrations  of  several 
contaminants,  including  sediment, 
nutrients,  ions  (including  chloride  and 
sulfate),  pesticides  and  other  organic 
compoimds,  metals  (including  arsenic, 
cfaromiiun,  lead,  copper,  selenium,  and 
mercury),  and  pathogens  (Report  to 
Coneress,  p.  4-27). 

Although  the  Agency  acknowledges 
these  potential  problems  associated 
with  agricultural  drainage  wells,  EPA 
does  not  believe  that  additional  Federal 
UIC  regulations  are  necessary  or 
appropriate  for  these  wells.  As  with 
septic  systems,  EPA  believes  that 
additional  Federal  UIC  regulations  for 
agricultiu^  drainage  v/eUs  would  be 
imlikely  to  prove  efiiective  in  providing 
additional  protection  for  USDWs. 
Agricultural  drainage  wells  are  a  very 
small  part  of  the  overall  impact  of 
farming  on  ground  water.  Most  ground 
water  contamination  problems 
attributed  to  these  wells  are  more  often 
the  result  of  common  agricultural 
practices  such  as  fertilizer  and  pesticide 
application  and  land  use  practices. 
<  vhich  are  outside  the  scope  of  the  UIC 


program.  Therefore,  the  Agency  believes 
that  these  wells  are  most  appropriately 
managed  at  the  State  and  local  level 
where  the  overall  risks  associated  with 
general  agriculture  practices  can  be 
addressed  in  a  holistic  fashion. 

Therefore,  imder  today's  proposal,  the 
Agency  would  continue  to  rule 
authorize  agricultural  drainage  wells, 
while  seeking  to  resolve  the  issues 
associated  with  nitrate  and  pesticide 
contamination  in  a  broader  manner. 
While  agricultural  drainage  wells  are 
niunerous,  they  appear  to  be 
concentrated  in  Florida,  Idaho,  and 
Iowa.  Problems  in  these  localized  areas 
can  be  addressed  by  si>ecific  State  and 
local  programs,  such  as  the  CSGWPPs 
and  the  Pesticide  State  Management 
Plans.  EPA  also  has  convened  a  panel  of 
experts  to  evaluate  and  develop  BMP 
guidelines  to  help  ensure  that 
agricultural  drainage  wells  do  not 
endanger  USDWs.'  As  envisioned  by 
EPA  and  other  members  of  this  panel 
(including  the  U.S.  Department  of 
Agriculture,  State  agencies,  and 
universities),  EPA  can  best  achieve  the 
goal  of  protecting  USDWs  from 
contamination  associated  with 
agricultural  drainage  wells  by  informing 
State  agencies  as  to  the  available  BMPs 
and  then  allowing  regional 
governmental  or  regulatory  entities  to 
select  the  techniques  best  suited  to  local 
conditions.  In  the  meantime,  EPA 
would  work  with  existing  State  and 
local  programs  to  provide  compliance 
assistance  to  the  owners  and  operators 
of  these  wells.  If  necessary  to  protect 
USDWs.  EPA  could  supplement  these 
efforts  by  enforcing  40  CFR  144.12  and 
requiring  owners  or  operators  of 
individual  wells  to  submit  information 
and.  if  necessary,  obtain  permits  under 
40  CFR  144.25. 

EPA  believes  that  not  proposing 
additional  federal  UIC  regulations  for 
agricultural  drainage  wells  is  further 
supported  by  the  ongoing  development 
and  implementation  of  other  programs 
designed  to  address  agricultural 
contamination  problems.  For  example, 
agriculture-related  activities  to  reduce 
pollution  receive  the  bulk  of  EPA's  grant 
funding  in  the  Nonpoint  Soiuy» 
program.  State  funded  activities  to 
reduce  agricultiu^  contamination  (e.g., 
nitrates)  of  water  resources  include 
support  for  technical  assistance, 
educational  programs,  enforcement 
mechanisms,  and  assistance  for  BMP 

demonstration  projects.  Similarly, 
region-specific  programs,  such  as  the 


'  See  "Expert  Panel  on  Water  Quality  ImpacU  of 
Agricultural  Drainage  Practices,  September  24-25, 
1991  Meeting  Summary,"  Underground  Injection 
Control  Branch.  U.S.  Environmental  Protection 
Agency,  September  28. 1992. 


Chesapeake  Bay  Program,  may  reduce 
the  need  for  UIC  regulation  of 
agricultural  drainage  wells.  In  1992 
alone,  the  Chesapeake  Bay  Program 
spent  54.2  million  dollars  on  the 
installation  of  agricultiuvl  BMPs  to 
reduce  agricultural  runoff 
contaminating  the  Bay.  This  funding  has 
provided  for  planning,  designing,  and 
installing  nutrient  and  erosion  controls, 
as  well  as  integrated  pest  management 
projects  intended  to  reduce  the 
quantities  of  pesticides  applied  to  crop 
lands.  These  efforts  help  reduce  the 
amount  of  fertilizers,  manure,  and 
pesticides  potentially  migrating  through 
agricultural  drainage  wells  into  USDWs 
(Managing  Nonpoint  Source  Pollution. 
USEPA  Office  of  Water,  EPA-506/9-90, 
January  1992).  Section  VII  of  this 
preamble  provides  further  discussion  of 
the  relationship  between  today's 
proposal  and  other  EPA  programs. 
Stormwater  drainage  wells  were 
ranked  by  the  Report  to  Congress  as 
having  a  moderate  potential  to 
contaminate  USDWs  (Report  to 
Congress,  p.  4-41).  This  assesnnent 
considered  the  fact  that  urban  storm 
water  runoff  can  acquire  contaminant 
Iqads  from  streets,  roofa,  landscaped 
areas,  industrial  areas  and  construction 
sites  consisting  of  herbicides,  pesticides, 
fertilizers,  deidng  salts,  gasoline,  grease, 
oil,  tar  and  paving  residues,  rubber 
particulates,  and  many  other 
constituents.  In  the  Nationwide  Urban 
Rimoff  Program  (NURP),  heavy  metals 
were  foimd  to  be  the  most  prevalent 
priority  pollutants  in  urban  runoff.  Most 
constituents  released  into  stormwater 
drainage  wells,  however,  usually  are  not 
present  in  concentrations  that  exceed 
drinking  water  standards,  according  to 
the  Report  to  Congress.  Moreover, 
contamination  studies  to  date  have  not 
shown  that  area-wide  degradation  of. 
ground  water  quality  has  resulted  from 
these  drainage  wells. 

EPA  believes  that  the  most  significant 
threats  posed  by  storm  water  drainage 
wells  occiu  when  the  wells  are  located 
near  loading  docks,  storage,  and  process 
areas  where  chemical  spills  may  occiu . 
EPA  Tn«intiiin«  that  If  storm  water 
drainage  wells  are  se|>arated  from  these 
areas  by  a  physical  barrier  (e.g.,  berm, 
dike,  ditch,  etc.),  then  these  wells  do  not 
appear  to  pose  a  high  potential  to 
contaminate  USDWs  and  do  not  warrant 
additional  UIC  regulation.  If  however, 
no  physical  barriers  are  in  place  that  can 
adequately  contain  a  spill,  EPA 
proposes  to  classify  such  wells  as  Class 
V  industrial  waste  discharge  wells,  and 
subject  them  to  the  same  management 
approach  as  other  industrial  wells 
discussed  below. 
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A  variety  of  flow  diversion  structiires 
and/or  spill  containment  measures  can 
be  used  to  adequately  segregate  process 
areas,  loading  docks,  and  storage  tank 
areas  from  stormwater  drainage  wells. 
Flow  diversion  structures  divert 
stormwater  flow  away  from  or  around 
drainage  wells  and/or  potential  spill 
areas.  These  can  include  gutters,  sewers, 
channels,  diversion  dikes,  or  other 
structiues.  Effective  diversion  structures 
are  typically  constructed  with  a  positive 
grade,  although  the  grades  are  not  so 
steep  as  to  cause  erosion  from  water 
movement.  The  conveyance  is  sized  to 
handle  the  amoimt  of  water  it  will 
receive  and  is  routinely  inspected  and 
cleared  of  debris. 

Spill  containment  structures  include 
dikes,  curbs,  catch  basins,  and  other 
structures  capable  of  containing  spills, 
leaks,  or  other  releases.  Effective 
containmoit  structures  are  sized  to 
handle  both  rainfall  «aid  possible 
releases  and  spills,  and  are  regularly 
inspected  and  maintained  to  insuje  the 
integrity  of  the  system.  Furthor 
informatian  about  these  and  other 
systems  diat  are  believed  to  provide 
adequate  segregation  from  process  areas, 
loading  docks,  and  storage  tank  areas, 
for  the  purpose  of  qualifying  as  a 
stormwater  drainage  well  under  tody's 
prc^MMal,  may  be  (Attained  inStom} 
Water  Management  for  Industrial 
Activities;  I^veloping  Pollution 
Prevention  Plans  and  Best  Management 
Practices  (EPA  832-R-92-006; 
September  1992). 

Special  drainage  wells,  v/hicii  include 
swiminrng  pool  water  drainage  wells 
and  landslide  control  drainage  wells, 
were  characterized  as  having  a  moderate 
to  low  contaminatioB  petmtial  in  the 
Report  to  Congress  (R^xutto  Congress, 
p.  4-6a).  An  except  one  of  the  1.385 
swimming  pool  drainage  wrils 
invmtoriBd  by  EPA  for  the  Report  are 
located  in  Fkirtda,.  aldiough  the  Agency 
is  avrare  thai  such  wdls  alse  exist  in 
other  States.  Swimming  pool  drainage 
fluid  may  include  calcium  hypochlorite. 
chl<sine.  bromine,  iodine,  fungicides, 
and  other  contaminants.  Some  of  the 
free  chlorine  in  the  fluid  may  degrade 
into  trichloromethane.  Although  the 
drainage  fhiid  sometimes  has 
concentrations  of  constituents  in  excess 
of  the  MCLs,  the  in)ectate  may  be  of 
equal  or  better  quality  than  the  fluids 
within  any  USDW  in  connection  with 
the  injection  zone.  Moreover,  according 
to  the  Report  to  Congress,  injection  from 
these  wells  is  imlikely  to  migrate  into 
unintended  zones  (considering  typical 
well  construction,  operation,  and 
maintenance)  or  degrade  the  quality  of 
receivingaquifers.  Accordingly,  EPA 
believes  that  enforcement  of  40  CFR 


144.12,  requirements  to  submit 
information,  and  requirements  to  obtain 
a  permit  in  certain  dtuations  when 
found  to  be  necessary,  imder  40  CFR 
144.25,  would  be  a  more  appropriate 
regulatory  approach  than  stringent 
permit  requirements  under  the  federal 
UIC  program.  Moseavet,  the  Florida 
Department  of  Environmental 
Regulation  already  requires  permits  for 
the  construction,  plugging,  and 
abandonment  of  swimming  pool 
drainage  wells  and  implements 
substantive  requirements  to  protect 
USDWs. 

All  of  the  landslide  control  drainage 
wells  inventoried  by  the  Agency  for  the 
Report  ta  Congress  are  located  in 
Montana.  These  wells  inject  ground 
water  fit>m  the  shallow  subsurface  to 
deeper  zones  and  are  likely  to  have  a 
low  contamination  potential  due  to  their 
use  of  water  from  relatively 
uncontaminated  shallow  aquifers 
(Report  to  Congress,  p.  4-68).  The 
primajgr  threet  frtun  these  wells  would 
arise  from  accidental  releases  of 
chemicals  at  the  surface  that  could 
immediately  transfer  a  large  amount  of 
contaminants  to  an  aquifer.  However, 
because  these  wells  ue  already 
permitted  by  the  State  of  Montana,  and 
the  probability  of  a  chemical  spill  in  the 
immediate  vicinity  of  landslide  control 
well  appears  small,  EPA  believes  that 
additional  federal  regulation  is  not 
warranted. 

A  final  type  of  drainage  well  includes 
improved  sinkholes,  or  natural  surface 
dmressians  that  have  been  altered  in 
order  to  direct  fluids  into  the  hole 
opening.  These  wells  are  constructed  in 
karst  topographic  areas  and  are  used  to 
dispose  of  stormwater  runoff  in  low 
areas  along  highwa)rs.  Based  on  the 
analysis  in  the  Report  to  Congress, 
improved  sinkholes  pose  a  high  to 
moderate  potential  to  contamfriate 
USDWs  (Report  to  Confess,  p.  4-53). 
Major  factora  that  contributed  to  this 
ranking  included:  (1)  These  wells 
typically  inject  into  or  above  USDWs, 
(2)  injectates  often  have  constituent 
concentrations  exceeding  drinking 
water  standards,  and  (3)  runoff  fluids, 
which  may  incltide  lead,  petroleum 
products,  pesticides,  fertilizers,  wastes 
frx>m  wild  and  domestic  animals  and 
birds,  are  injected  through  and  into 
channeled  and  fractured  limestone  or 
dolomite,  limiting  filtration  or  other 
attenuative  processes. 

To  address  these  risks,  EPA  will 
classify  improved  sinkholes  on  the  basis 
of  how  they  are  used  as  opposed  to  how 
they  are  designed.  For  example,  when 
uscmI  to  inject  raw  sewage  these  wells 
would  be  cesspools,  and  thus  should  be 
banned  by  current  State  regulation.  EPA 


will  be  working  with  State  UIC 
authorities  to  make  sure  that  such  uses 
of  Class  V  wells  are,  in  fact,  prohibited. 
Similarly,  use  of  these  wells  to  inject 
industrial  waste  or  stormwater  runoff 
from  process  areas,  loading  docks,  or 
storage  areas  would  cause  them  to  be 
classified  as  industrial  wells.  Therefore, 
today's  proposal  would  in  effect  limit 
the  classification  of  improved  sinkholes 
as  drainage  wells  to  those  used  for 
stormwater  emplacement  (other  than 
from  process  areas,  loading  docks,  or 
storage  areas),  and  the  potential  for 
these  wells  to  contaminate  USDWs 
would  be  similar  to  that  of  other 
stormwator  drainage  wells.  On  this 
basis,  the  Agency  is  proposing  to 
continue  to  rule  authorize  these  wells 
and  continue  to  utilize  existing 
regulatory  authority  (e.g.,  40  CFR 
144,12. 144^5.  etc.)  to  protect  USDWs. 

a.  Mine  Backfill  Wells. 

Mine  backfill  wells  are  used  to  place 
hydraulic  (water)  or  pneimiatic  (air) 
slurries  of  sand,  gravel,  cement,  mill 
tailings/refiise,  or  fly  ash  into 
undergroimd  mines.  Mine  backfill  wells 
serve  a  variety  of  purposes  ranging  from 
subsidence  prevention  to  control  of 
underground  fires.  Data  collected  for  the 
Report  to  Congress  indicate  that,  in 
general,  mine  backfill  wells  have  a 
moderate  potential  to  contaminate 
USDWs  (Report  to  Congress,  p.  4-199). 
This  assessment  considered  the  fact  that 
injectates  consist  of  slurries  that  have 
the  potential  to  react  with  acid  mine 
water  to  mobilize  potential  ground 
water  contaminants.  Mill  tailings  and 
fly  ash  in  the  slurries  also  may  cause 
detrimental  interactions.  Althou^  the 
injectatemay  contain  some 
contaminants,  aquifsra  interconnected 
with  these  wells  are  generally  of 
moderate  to  poor  quality  already,  and 
the  introduction  of  the  injectate  may  not 
be  considered  degradation.  Short-term 
use  wells  (mine  fire  control),  in 
particular,  pose  little  threat  to  USDWs. 
Moreover,  most  mine  backfill/mine  fire 
control  wells  are  currently  regulated 
undw  State  water  quality  oriBining 
programs. 

An  independent  assessment  of  C^nm 
V  well  injection  of  coal  mining,  waste 
into  undarground  mines  in-West 
Virginia  *  provides  additional  evidence 
that  mine  backfill  wells  do  not  pose  a 
threat  to  ground  water.  Prior  to  the  start 
of  this  research  in  1985,  the  West 


*  "An  AMaMment  of  CUm  V  Wall  h^actiaa  of 
Co«]  Mining  Waste  into  Underground  Minaa  in 
Wart  Virginia."  prepared  l^  Diane  M.  Smith, 
Kayatooa  EnviTonmantal  Raaoureaa.  Inc. 
(MonroaviUe^  PA)  and  Hanry  W.  Rauch,  Wear 
Viiginia  University.  Department  of  Geology  and 
CJaography  (Morgantown.  WV). 
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Virginia  Department  of  Natural 
Resources  uid  EPA  determined  that  the 
injection  of  coal  slurry  and  mine 
drainage  precipitate  sludge  into 
undergroimd  coal  mines  was  the  most 
common  Class  V  well  injection  activity 
in  the  State.  Slurry  or  sludge  injection 
to  underground  mines  was  found  to  be 
practiced  by  46  companies  having  65 
injection  projects  at  60  mines  across  the 
State.  Overall,  slurry  injection  to 
underground  coal  mines  was  fotmd 
usually  to  improve  the  quality  of  water 
that  accumulates  in  the  mines, 
commonly  increasing  pH  and  alkalinity 
levels  as  well  as  causing  minor  changes 
in  trace  element  concentrations.  Slurry 
injection,  however,  did  result  in 
increased  siilfate  levels  in  mine  water. 
Sludge  injection  to  underground  mines 
was  mund  to  affect  mine  water  quality 
in  variable  ways.  In  general,  sludge 
injection  appeared  to  improve  water 
quality  in  highly  alkaline  mine  waters 
but  cavise  some  degradation  in  acidic 
mine  waters. 

Based  on  this  information,  additional 
federal  regulation  of  these  wells  xmder 
the  UIC  program  does  not  appear 
warranted  to  protect  USDWs.  The 
Agency  recognizes  that  some  mine 
backfill  wells  may  adversely  afftact 
ground  water  qu^ty,  especially  when 
slurries  or  sludges  are  injected  into 
mines  that  accumulate  add  mine  water. 
However,  the  generally  poor  quali^  of 
groimd  water  that  naturally  exists  in 
and  around  mines  and  the  controls  that 
are  already  in  place  imder  State  water 
or  mining  programs  indicate  that  mine 
backfill  wells  can  generallv  continue  to 
be  rule  authorized  imder  the  isderal  UIC 
program  without  endangering  USDWs. 
EPA  will  continue  to  control  these  wells 
by  enforcing  40  CFR  144.12,  requiring 
owners  or  operators  of  particularly 
troublesome  wells  to  obtain  a  permit 
pursuant  to  40  CFR  144.25.  and,  in  EPA 
administered  programs,  requiring  the 
submittal  of  information  under  40  CFR 
144.27  on  a  case-by-case  basis  as  needed 
to  protect  Ua)Ws. 

9.  In  Situ  and  Solution  Mining  Wells 

In  situ  fossil  fuel  recovery  wells  are 
used  to  inject  water,  air,  oxygen, 
solvents,  combustibles,  or  explosives 
into  undergroimd  coal  or  oil  shale  beds 
with  the  purpose  of  liberating  fossil 
fuels.  According  to  the  Report  to 
Congress,  these  wells  pose  a  moderate 
potoitial  to  contaminate  USDWs 
(Report  to  Congress,  p.  4-229).  The 
main  concern  for  this  well  type  is  the 
potential  impact  of  explosives  and 
combustion  products  on  ground  water 
quality,  whidi  may  include  polynuclear 
anmaatics.  cyanides,  nitrites,  and 
>henols.  No  addititmal  UIC  r^ulations 


for  these  wells  are  needed  at  this  time, 
however,  because  there  currently  are  no 
such  wells  known  to  be  operating  in  the 
United  SUtes. 

Owners  or  operaton  of  solution 
mining  wells  use  injection  and  recovery 
techniques  to  bring  minerals  from 
underground  deposits  to  the  surface. 
Based  on  the  data  in  the  Report  to 
Congress,  EPA  believes  that  these  wells 
have  a  low  potential  to  contaminate 
USDWs  (Report  to  Congress,  p.  4-209). 
This  assessment  considers  the  fact  that 
most  solution  mining  wells  inject  below 
USDWs  (though  not  below  the 
lowermost  USDW)  with  very  little 
potential  for  migration  of  fluids  into 
USDWs.  Though  injectates  may  be 
corrosive  adds  with  pHs  exceeding 
drinking  water  standards  and  injectate 
volumes  tend  to  be  large,  losses  of  fluid 
from  the  workings  should  be  minimal 
Since  the  construction  and  operational 
aspects  of  solution  mining  are  simple, 
the  potential  for  a  malfunction  leading 
to  migration  is  minimal.  Moreover,  most 
of  these  wells  are  located  in  semi- 
remote  areas  far  away  from  population 
centers.  Most  solution  mining  occurs  in 
the  desert  Southwest  whose  alluvial 
aquifers  generally  have  low  water 
quality  and  USDWs  are  sparse.  New 
Mexico,  Wyoming  and  Arizona,  three 
States  in  which  the  majority  of  these 
wells  are  located,  have  already 
established  permit  programs  for  solution 
mining  wells.  For  all  of  these  reasons, 
EPA  does  not  believe  that  additional 
federal  regulation  of  these  wells  is 
necessary  to  protect  USDWs. 

10.  Industrial  Waste  Discharge  Wells 

The  most  difficult  dedsion  for  EPA 
concerning  this  proposal  lay  with  the 
appropriate  management  strategy  for  the 
remaining  Class  V  wells— the  industrial 
waste  discharge  wells.  These  Class  V 
wells,  which  are  used  to  injed 
industrial  and  commerdal  wastes, 
present  the  greatest  danger  to  USDWs. 

In  the  process  of  developing  this 
proposal.  EPA  carefully  considered  an 
option  of  proposing  additional 
regulatory  requirements  for  these  wells. 
Spedfically.  EPA  considered  using  a 
traditional  approach  of  requiring  owners 
and  operators  of  Class  V  industrial 
waste  discharge  wells  to  apply  for  a 
permit  or  close  the  wells  in  accordance 
with  closure  requirements  spedfied  in 
the  regulation.  EPA.  however,  believes 
that  its  approach  to  managing  Class  V 
industrial  waste  discharge  wells  has  to 
be  different  because  of  the  special 
problems  posed  by  these  wells.  This 
difference  is  diaracteiized  by  three 
fadors:  The  diversity  in  the  types  of 
fluids  being  injeded,  the  large  number 


of  fadlities  to  be  regulated,  and  the 
nature  of  the  regulated  community. 

The  diversity  in  the  types  of  fluids 
being  injeded  makes  it  mfficult  to 
establish  one  set  of  national  minimum 
requirements.  On  one  hand,  EPA  knows 
of  numerous  cases  where  industrial 
wells  have  caused  significant  ground 
water  contamination.  One  survey,  by 
EPA,  in  1991  identified  100  Class  V 
injection  well  contamination  cases. 
(Drinking  Water  Contamination  by 
Shallow  Injection  Wells,  U.S.  EPA 
Office  of  Water,  March  1991.) 
Remediation  costs,  for  the  10  cases  for 
which  cost  information  was  available, 
ranged  from  tens  of  thousands  to 
milUons  of  dollars  per  site.  Class  V 
wells  have  been  partially  or  fully 
responsible  for  the  contamination  of 
public  water  supplies  in  every  EPA 
Region  in  the  country.  In  EPA  Region  10 
alone  (The  States  of  Idaho,  Oregon. 
Washington  and  Alaska),  at  least  eight 
Superfimd  sites  can  be  either 
completely  or  partially  attributed  to  the 
disposal  of  industrial  or  commerdal 
wastes  in  Class  V  industrial  wells.  At 
one  Superfund  site  in  Idaho,  over  $10 
million  has  been  spent  on  remedial 
investigation  and  feasibility  studies  to 
clean  up  contamination  associated  with 
past  injection  practices.  At  another  site 
in  Vancouver,  Washington,  the  disposal 
of  dry  cleaning  solvents  in  a  septic 
system  resulted  in  the  contamination  of 
a  munidpal  water  supply  well,  forcing 
the  dty  to  switch  the  approximately 
30,000  people  serviced  by  this  well  to 
another  source  of  drinking  water. 

On  the  other  hand,  the  Agency 
recognizes  that  many  industrial  sources 
injed  wastes  that  have  low 
concentrations  of  contaminants  and, 
therefore,  are  not  likely  to  endanger 
USDWs.  With  proper  maintenance  and 
management  practices,  these  industrial 
injection  welk  may  be  able  to  injed 
fluids  without  endangering  USDWs. 

For  example,  some  carwashes  dispose 
of  the  wash  water  into  a  septic  tank  or 
dry  well.  If  no  motor  or  undercarriage 
washing  is  being  performed,  in  general, 
such  fluids  will  have  low 
concentrations  of  contaminants. 
Laimdromat  washwater  disposed  of  into 
a  septic  system  or  dry  well,  where  no  on 
site  dry  cleaning  is  performed  and 
where  no  solvents  are  used  for 
laundering,  usually  should  not  differ 
significantly  from  household 
wastewater  and  should  not  endanger 
USDWs. 

Equipment  washdown  water  from 
such  industries  as  poultry  and  meat 
processors,  seafood  processora,  and 
pickling  operations  are,  in  general, 
similar  in  quality  to  the  sanitary  waste 
from  restaurant  kitchens,  which  the 
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Agency  is  proposing  to  define  as 
sanita^  waste  that  can  be  disposed  of 
in  septic  systems.  As  long  as  tne  wells 
accept  only  equipment  washdown  water 
and  not  process  wastes  from  food 
processing  operations,  EPA  believes 
that,  in  most  cases,  the  injectate  would 
not  likely  endanger  USDWs. 

Second,  the  Agency  believes  that  the 
sheer  size  of  the  regulated  community 
and  the  lack  of  facmty  specific  data 
makes  it  difficult  to  consider  a 
traditional  approach.  In  order  to 
examine  options  for  this  proposal,  the 
Agency  attempted  to  characterize  the 
segment  of  the  industrial  waste 
dischai^  well  population  with  a 
significant  potential  (based  on  the 
characteristics,  volume  and  type  of 
injected  fluids)  to  endanger  USDWs  (see 
backgroimd  document  entitled  "Class  V 
Industrial  Well  Inventory  Analysis"). 
EPA  did  not  include  in  Uiis  analysis  the 
industrial  waste  discharge  wells  which 
it  believes  are  posing  a  lesser  threat  to 
USDWs  such  as: 

(1)  Wells  used  to  inject  fluids  from  car 
washes  where  no  motor  or 
imdercaniage  washing  is  performed; 

(2)  Wells  used  to  inject  wastewaters 
from  laundromats  where  no  dry 
cleaning  is  performed; 

(3)  Wells  used  by  food  processors  for 
disposal  of  washdown  water  from 
poultry,  meat  and  seafood  processing, 
and  pickling  operations. 

Based  on  its  analysis,  the  Agency 
estimates  that  of  the  more  than  one 
million  Class  V  wells,  there  are  over 
117,000  industrial  waste  disposal  wells. 
These  wells  are  used  for  the  disposal  of 
industrial  and  commercial  wastewaters 
at  automotive-related  facilities,  priih 
shops,  dry  cleaners,  electnuiic 
equipment  manufacturers,  and  photo 
processing  labs. 

A  third  ractor  is  the  nature  of  the 
regulated  community.  A  large 
proportion  of  industiial  waste  discharge 
wells  are  owned  by  small  businesses. 
For  example,  72  percent  of  all  retail 
motor  fuel  outiets  are  owned  by  small 
businesses.  In  reaching  today's 
proposed  decision,  EPA  attempted  to 
minimize  the  administrative  burden  on 
small  business  without  compromising 
the  protection  of  USDWs.  EPA  believes 
that  the  Class  V  wells  are  better 
managed  by  State  and  local  officials 
because  many  are  owned  and  operated 
as  small  local  businesses  such  as  "mom 
and  pop"  gasoline  service  stations  and 
convenience  stores,  or  comer  dry 
cleaners.  These  small  entrepreneurs 
could  be  significantly  affected  by  any 
additional  administrative  burden,  such 
as  the  obligation  to  apply  for  a  permit. 
Also,  because  of  the  nature  of  the 
regulated  community,  the  success  of  the 


Class  V  program  for  industrial  waste 
discharge  wells  depends  on  a  high  level 
of  volimtaiy  compuance  and  an 
effective  program  implementation  at  a 
State  or  local  level  of  government.  Many 
Class  V  industrial  waste  discharge  wells 
are,  in  fact,  misused  septic  systems. 
Because  local  health  departments  are 
located  in  or  near  communities  with 
these  Class  V  wells,  the  Agency  believes 
that  control  of  these  is  best  effected  at 
the  local  level.  Implementation  of  many 
aspects  of  the  Class  V  strategy  could  be 
conducted  by  these  local  entities  and 
results  better  meastired  by  local 
officials. 

Therefore,  because  of  the  laige 
diversity  and  size  of  the  industrial  waste 
discharge  well  imiverse,  and  the  unique 
nature  of  the  regulated  community,  EPA 
believes  that  additional  federal  UIC 
regulations  to  protect  USDWs  are 
inappropriate.  EPA  believes  that  the 
risks  posed  by  these  wells  are  best 
addrnsed.  using  existing  authorities,  as 
described  below. 

m.  EPA's  Strategy  fiir  the  Management 
ofOawV  Wells 

Instead  of  proposing  additional  rinw 

V  regulations,  EPA  wul  work  with  the 
States  to  implement  a  comprehensive 
Class  V  management  strategy.  The  goal 
of  the  strategy  will  be  to  speed  up  Uie 
closure  of  potentially  endangering  Class 

V  wells  using  current  authorities  and  to 
promote  the  use  of  best  management 
practices  to  ensure  that  other  Class  V 
wells  of  concern  do  not  endanger 
USDWs. 

To  achieve  these  goals,  EPA  will  rely 
on  the  existing  performance-based 
standard  in  §  144.12,  its  other  regulatory 
authorities  in  subpart  C  of  the  UIC  rules, 
and  a  carefully  tailored  combination  of 
guidance,  education,  and  outreach.  EPA 
believes  that  this  approach  will  be  more 
effective  than  promulgating  additional 
design-based  Class  V  requirements. 

Since  the  Class  V  rule  was  developed 
in  die  Fall  of  1994,  EPA  has  undertdcen 
a  number  of  steps  to  assure  effective 
consultations  with  and  the  active 
involvement  of  States.  EPA  has  also 
employed  a  number  of  other  approaches 
to  solicit  input  from  States  on  the  scope 
and  appropriateness  of  the  proposed 
rule.  An  overall  Qass  V  strategy  was 
developed  early  in  1995,  which  outlined 
how  the  Qass  V  rule,  coupled  with 
guidances  on  implementation  and  a 
variety  of  technical  issues,  would  work 
to  assure  that  high  priority  Class  V  wells 
are  addressed  properly  and  their 
potential  threat  to  USDWs  is  reduced  or 
eliminated.  A  draft  of  the  Strategy  for 
the  Comprehensive  hkmagpment  of 
Class  V  Wells  was  presented  to  State 
UIC  program  directors  at  the  semi- 


annual meeting  of  the  Groimd  Water 
Protection  Council  held  in  Washington, 
DC,  oa  March  13, 1995. 

In  a  parallel  fashion.  EPA's  efforts  to 
develop  a  Class  V  Management 
Implementation  Strategy  Guidance  to 
help  States  put  in  place  comprehensive 
Class  V  programs  was  also  used  to 
advise  states  on  the  proposed  rule.  EPA 
held  two  consultations  with  State  Class 
V  managers  on  this  guidance  in  which 
the  particulars  of  the  rule  and  the 
schedule  for  issuance  were  discussed. 
The  first  meeting  was  held  in  Memphis, 
Tennessee,  ]ime  20-21, 1995,  and 
attended  by  12  States  and  one  Tribal 
government  representative.  The  second 
meeting  was  held  in  Salt  Lake  Qty, 
Utah,  July  11-12. 1995  and  attended  by 
18  States.  EPA's  proposed  approach  was 
generally  well  received  and  its  tnhwent 
flexibilities  were  viewed  favorably  by 
the  States.  The  roster  of  attendees  at 
these  sessions,  added  to  the  list  of  State 
Class  V  program  managers  who  could 
not  attend,  will  serve  as  the  primary 
target  audience  for  EPA's  distribution  of 
this  Federal  Rsigistnr  notice. 

A.  Technical  Assistance 

1.  Program  Management 
Implementation  Guidance 

EPA  plans  to  issue  a  Class  V 
Management  Implementation  Strategy 
Guidance  to  help  States  and  Regions  put 
in  place  comprehensive  Class  V 
programs  using  current  authorities.  EPA 
is  in  the  process  of  drafting  thi« 
guidance  with  input  from  the  States.  As 
mmtioned  above,  EPA  has  already  held 
two  meetings  to  consult  with  the  States 
on  the  development  of  this  guidance. 

EPA's  goal  m  this  guidance  is  to  help 
the  States  put  in  plaro  programs  that 
will  result  in: 
— Closure  of  endangering  Class  V  wells 

such  as  industrial  waste  disposal 

wells  and  cesspools,  particularly  in 

groimd-water  priority  areas  (wellhead 

protection  areas,  etc.). 
— ^Adequate  controls  being  imposed  on 

other  Class  V  wells  with  a  high 

potential  to  cont«minate  USDWs.  if 

improperly  managed. 

This  guidance  will  focus  on  the 
foUowing  areas: 

(1)  The  need  to  set  priorities  and 
focus  the  State  UIC  resources  on  the 
highest  risk  Class  V  wells.  To  this  end, 
the  guidance  will  ofiier  ideas  for 
prioritization  schemes  based  on  the 
types  of  fluids  being  injected  and 
geographic  targeting. 

Tne  Class  V  management  guidance 
will  specifically  target  the  following 
types  of  Class  V  industrial  wells  for 
inspection  and  follow-up  enforcement 
action: 
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(a)  Disposal  wells  used  by  automotive 
related  facilities  such  as: 

—Gas  stations 

— ^Automobile  repair  shops 

— Automobile  parts  supply  companies 

— Motor  vehicle  dealers 

(b)  Disposal  wells  used  by  "light" 
industrial  facilities  such  as: 
—Dry  cleaners 
—Photographic  processors 

— Electropiaters 
— Metal  fabricators 
^Printers 

(2)  The  need  to  work  cooperatively 
with  other  States  and  local  authorities  to 
implement  the  program.  The  types  of 
facdUties  regulated  under  the  Class  V 
program  are  also  likely  to  come  imder 
the  purview  of  other  regulatory 
programs  particularly  at  the  local  level 
(county  sanitarians,  fire  marshals, 
zoning  boards).  The  guidance  will 
describe  how  States  can  reach  out  tO 
and  educate  these  entities  to  enlist  their 
help  in  implementing  the  program. 

(3)  The  need  to  develop  partnerships 
with  volunteer  organizations  and 
environmental  groups  to  help  with 
outreach  to  the  regulated  community. 

2.  Technical  Guidances 

To  support  the  Implementation 
Guidance,  EPA  is  also  proposing  to 
issue  technical  guidances,  some 
directed  at  the  regulated  community 
and  some  directed  at  the  States. 

a.  Industrial  waste  discharge  well 
closure  guidance.  Since  EPA  believes 
that  the  foremost  goal  of  the  Class  V 
management  strategy  is  the  closure  of 
endangering  Class  V  wells,  EPA  will 
issue  a  closure  guidance.  A  draft  of  this 
guidance  should  be  available  for  review 
in  late  1995.  The  guidance  will  be 
directed  to  owners  and  operators  of 
Class  V  industrial  wells  and  will  be 
modeled  after  the  closure  standards 
used  in  EPA's  administrative  consent 
order  with  some  major  petroleum 

.marketers. 

b.  Septic  system  guidance.  To  support 
existing  State  ground  water  protection 
programs  in  their  efforts  to  protect 
USDWs,  EPA  will  issue  a  technical 
assistance  guidance  which  will  include 
recommendations  on  the  installation, 
operation,  and  maintenance  of  large 
capacity  septic  systems,  such  as: 

•  Proper  installation  of  leachfields  or 
other  appropriate  fluid  distribution 
systems  in  a  variety  of  geographic 
settings. 

•  Guidelines  for  system  use  and 
maintenance  to  avoid  design  capacity 
exoeedences  and  system  failure. 

•  Inspection  tediniques  for  early     * 
detection  of  systems  malfunction  or 
failure. 


•  Hydrogeologic  factors  to  consider  in 
system  location  to  ensure  the  protection 
of  USDWs. 

c.  Agricultural  drainage  well 
guidance.  The  Agency  will  issue  a 
technical  assistance  guidance  to  help 
owners/operators  of  agricultural 
drainage  wells  minimize  the  impact  of 
their  f^:alities  on  USDWs.  The  guidance 
could  include  such  recommendations 
as: 

•  Pesticides  or  fertilizers  should  not 
be  mixed  or  stored  in  the  immediate 
vicinity  of  a  drainage  well  in  a  manner 
that  allows  spills,  runoff,  or  leachate  to 
enter  the  well  directly. 

•  To  the  extent  possible,  the  timing 
and  methods  for  applying  fOTtilizers 
should  be  selected  to  provide  nutrients 
at  rates  necessary  to  achieve  realistic 
crop  yields,  prevent  endangerment  of 
USDWs.  and  avoid  applications  to 
frozen  soil  and  during  periods  of 
leaching  or  runoff. 

•  To  the  extent  possible,  owners  or 
operators  should  use  integrated  pest 
management  strategies  that  apply 
pesticides  only  when  an  economic 
benefit  to  the  producer  will  be  achieved 
(i.e.,  applications  based  on  economic 
thresholds),  and  apply  pesticides 
efficiently  and  at  times  when  runoff  and 
leaching  losses  are  unlikely. 

•  Agricidtural  drainage  wells  should 
be  located  away  from  unsuitable  areas, 
such  as  locations  with  excessively 
drained  or  highly  erodible  soils,  and 
areas  overlaying  fractured  bedrock  or 
solution  cavities  that  drain  direcUy  into 
USDWs.  Appropriate  separation 
distances  ^ould  be  based  on  a  variety 
of  factors  including  soil  type, 
hydrogeologic  conditions,  nutrient  and 
pesticide  types  and  application  rates. 

•  Nutrient  and  pesticide  application 
equipment  should  be  properly 
calibrated  and  operated. 

d.  Storm  water  drainage  well 
guidance.  As  a  part  of  the  strategy  for 
the  comprehensive  management  of  Class 
V  wells,  the  Agency  will  issue  a 
technical  assistance  guidance  on  the 
effective  methods  of  managing  storm 
water  injection  wells  to  assure  the 
protection  of  USDWs.  The  guidance  will 
,  provide  information  about  systems  that 
are  believed  to  provide  adequate 
segregation  from  industrial  process  or 
storage  areas  as  well  as  techniques  for 
minimizing  the  environmental  impacts 
of  injected  storm  water. 

B.  Outreach  and  Education 

EPA  will  work  with  States,  Regions, 
local  government,  trade  associations  and 
other  industry  stakeholders  to  develop 
and  implement  a  comprehensive 
communication,  education,  and 
outreach  program  designed  to  encourage 


closure  of  Class  V  wells  which  may 
midanger  USDWs  and  proper 
management  of  other  non -industrial 
wells.  EPA's  first  concern  is  an  outreach 
and  education  effort  directed  toward  the 
owners  and  operators  of  Class  V 
industrial  waste  discharge  wells. 

The  materials  will  be  designed  to 
inform  the  general  public  and  local 
government  authorities  as  well  as 
operators  of  Class  V  wells,  about  the 
potential  environmental  and  public 
health  threats  posed  by  these  wells. 
These  materials  will  provide 
information  to  operators  of  Class  V 
facilities  about  the  risks  associated  with 
these  wells,  what  can  be  done  to 
minimize  the  environmental  threats  of 
shallow  injection  wells,  the  benefits  of 
closing  Class  V  wells  that  may  endanger 
USDWs,  and  where  to  get  appropriate 
technical  assistance. 

The  outreach  effort  will  be  two 
pronged. 

(1)  The  Agency  will  develop  materials 
to  help  States  work  with  local 
government  officials  and  make  them 
aware  of  the  risks  posed  by  Dass  V 
wells  to  the  public  water  supplies  on 
which  their  constituents  depend.  The 
goal  of  this  effort  is  to  enlist  local 
government  help  in  dealine  with  Class 
V  wells  through  the  use  of  local 
ordinances,  zoning  and  other  local 
solutions. 

(2)  The  Agency  will  work  with 
specific  trade  associations  through  this 
effort  to  inform  operators  of  industrial 
waste  discharge  wells  of  the  risks  posed 
by  these  wells  and  the  benefits  of 
closing  wells  that  may  endanger 
USDWs.  The  Agency  wiU  also  strive  to 
ensure  that  facilities  which  close  their 
Class  V  wells  have  the  necessary 
information  to  manage  their  wastes  in 
an  environmentally  safe  manner.  The 
Agency  will  use  this  effort  to  promote 
pollution  prevention  so  that  wastes 
generated  by  the  facilities  are  cost 
effectively  minimized.  The  Office  of 
Qound  Water  and  Drinking  Water  has 
already  produced  a  set  of  best 
management  practices  targeting  certain 
industrial  facibties.  These  BMPs  can  be 
used  as  a  starting  point  for  this  effort. 

C.  Compliance  Assurance  Initiative 

Considering  the  size  of  the  regulated 
community,  EPA  beUeves  that  voluntary 
compliance  is  essential  to  the  success  of 
its  Class  V  strategy.  In  cooperation  with 
States,  EPA  will  develop  a  compliance 
initiative  targeting  high  risk  Class  V 
wells.  The  initiative  will  seek  voluntary 
compliance  with  section  144.12  and 
other  applicable  regulation  through 
outreacii,  education,  and  technical 
assistance.  EPA  is  in  the  process  of 
developing  a  policy  to  create  special 
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incentives  for  small  businesses  who  take 
the  initiative  to  identify  and  correct 
environmental  violations  by  reqiiesting 
compliance  assistance  from  the  Director. 

IV.  Proposed  Minor  Amendments  to  the 
UIC  Regulations  in  40  CFR  Part  144 

Although  EPA  does  not  believe  that  a 
need  currently  exists  for  major  changes 
to  its  Class  V  rules.  EPA  beheves  that  in 
order  to  implement  its  proposed  Class  V 
strategy  effectively,  some  minor 
amendments  to  the  current  regulations 
are  necessary.  Most  of  these 
amendments  are  intended  to  clarify  the 
regulatory  terminology  used  for  Class  V 
wells  and  do  not  impose  new 
requirements  on  owners  or  operators  of 
Class  V  wells.  EPA  does  not  solicit,  nor 
will  EPA  respond  to  comments  related 
to  any  imamended  language  included  in 
the  proposed  revised  sections  solely  for 
the  purpose  of  supplying  context  for  the 
reader. 

This  section  of  the  preamble  describes 
the  proposed  amendments  to  part  144 
and  the  rationale  for  these  changes. 

A.  Proposed  Amendments  to  Subpart 
A—Genertd  Proviaons 

1.  Section  144.1(g)— Specific  Inclusions 
and  Exclusions 

EPA  believes  that  a  particularly  useful 
technical  amendment  to  the  regulations 
would  be  the  clarification  of  the 
definition  of  septic  systems  and  a  better 
explanation  of  which  systems  are  and 
are  not  included  under  the  purview  of 
the  UIC  program. 

The  current  regulations  are  somewhat 
confusing  on  the  issiie  of  septic  systems. 
For  example,  while  the  specific 
inclusions  in  §  144.1(g)(l)(iii)  include 
septic  tanks  or  cesspools  used  to 
dispose  of  fluids  containing  hazardous 
waste,  the  list  of  Class  V  wells  in 
§  146.5(e)(9)  refers  to  "septic  system 
wells"  used  to  dispose  of  effluent  from 
septic  tanks.  This  has  led  some 
operators  and  States  to  believe  that  if 
the  effluent  from  the  septic  tank  is 
disposed  of  through  a  leachfield  the 
device  is  no  longer  a  Class  V  well. 
Therefore,  to  cl^fy  the  issue,  the  term 
"well"  in  sections  144  and  146  would 
be  clarified  to  specifically  include 
subsurface  fluid  distribution  systems. 

The  current  regulation  also  make  a 
distinction  in  the  definition  and  the 
exclusion  sections  between  septic 
systems  used  by  single-family  homes 
and  non-residential  septic  systems  that 
receive  solely  sanitary  waste  and  have 
the  capacity  to  serve  fewer  than  20 
people.  EPA  now  believes  that  there  is 
no  difference  between  a  single-family 
residence  septic  system  and  a  non- 
residential system  serving  only  a  small 


number  of  people,  as  long  as  the  non- 
residential system  receives  only  sanitary 
waste.  Such  a  non-residential  system 
could  include,  for  example,  crew 
quarters  or  guard  stations  located  at 
industrial  facilities. 

In  this  proposal,  EPA  would  define 
cesspoob  and  septic  systems  as  wells 
receiving  solely  sanitary  waste  to 
distingiiish  them  from  similarly 
configured  devices  receiving  industrial 
waste  waters  which  would  be 
considered  industrial  waste  disposal 
wells.  The  proposal  would  also  provide 
a  definition  for  sanitary  waste,  ^cause 
it  makes  sense  to  provide  the  same  type 
of  relief  to  small  residential  and  non- 
residential users  of  cesspools  and  septic 
systems,  and  for  the  sake  of 
simplification,  EPA  is  proposing  to 
exclude  from  regulation  all  cesspools 
and  septic  systems  serving  fewer  than 
20  people  and  to  revise  §  144.1 
accordingly.  However,  any  Class  V  well, 
includinya  well  that  is  configured  like 
a  small  capacity  septic  system  or 
cesspool,  which  receives  something 
other  than  solely  sanitary  waste,  is  not 
considered  a  septic  system  or  cesspool 
and  is  therefore  not  excluded  from  UIC 
regulation. 

Under  today's  proposal,  EPA  would 
continue  to  exclude  septic  systems  and 
cesspools,  with  the  capacity  to  serve 
fewer  that  20  people,  from  UIC 
regulation.  However,  in  developing  this 
proposal,  EPA  considered  replacing  the 
existing  septic  system/cesspool 
exclusion  in  favor  of  an  exclusion  that 
would  be  based  on  septic  tank  size  (e.g.. 
tanks  under  2000  gallons  would  not  be 
subject  to  UIC  regulations),  flow  rate 
(e.g.  systems  receiving  less  than  5,000 
gallons/day  would  not  be  subject  to  the 
UIC  regulations),  or  dwelling  size.  EPA 
is  requesting  comment  on  the  merits  of 
the  proposed  exclusion  and  any  other 
alternative  exclusion,  including  those 
considered  but  not  proposed  by  EPA. 
that  would  appropriately  define  which 
septic  systems  and  cesspools  are  subject 
to  UIC  regulation. 

2.  Section  144.3 — ^Definitions 

The  proposed  regulation  would  add 
new  definitions  for  the  terms 
"cesspool."  "drywell."  "improved 
sinkhole."  "sanitary  waste."  "septic 
system."  and  "subsur&ce  fluid 
distribution  system."  The  rule  also 
would  revise  the  existing  definitions  for 
"well."  and  "well  injection." 

The  definition  of  "cesspool"  and 
"septic  system"  would  conform  with 
the  new  Qass  V  categories  explained  in 
section  I.  A.  of  the  preamble. 

An  "improved  smkhole"  would  be 
defined  as  a  type  of  injection  well 
regulated  under  the  UIC  program. 


Today's  proposed  definition  would 
codify  EPA's  interpretation  that  the 
intentional  use  of  naturally  occtirring 
karst  or  limestone  depressions,  for  the 
purpose  of  disposing  waste  waters,  fits 
within  the  statutory  definition  of 
underground  injection. 

"Sanitary  waste"  would  be  defined  as 
both  "domestic  sewage  and  household 
waste,  including  any  material  (e.g., 
wastewater  from  clothes-washing 
machines,  toilets,  showers,  and 
dishwashers)  derived  from  single  and 
multiple  residences,  hotels  and  motels. 
restaurants,  bunkhouses,  ranger  stations, 
crew  quarters,  campgrounds,  picnic 
groimds.  and  day-use  recreation  areas." 
The  definition  of  sanitary  waste  in 
today's  proposal  is  an  adaptation  of  the 
household  waste  exclusion  established 
in  the  RCRA  regulations  (40  CFR 
261.4(b)(1)). 

The  definition  of  "well"  would  be 
revised  to  clarify  that  a  '>ell"  includes 
improved  sinkholes  and  subsurface 
fluid  distribution  systems. 

The  definition  of  "well  injection'" 
would  be  revised  to  eliminate  a 
redimdancy  and  simply  state  that  well 
injection  means  the  subsurface 
emplacement  of  fluids  through  a  well. 

3.  Section  144.6— Classification  of  Wells 

The  proposed  regulation  would  revise 
§  144.6(a)  by  adding  a  paragraph  (3)  to 
include  in  Class  I  radioactive  waste 
disposal  wells  injecting  below  all 
USDWs.  Such  wells,  in  fact,  are  similar 
to  Class  I  wells  in  terms  of  their  design, 
the  nature  of  the  fluids  that  they  inject, 
and  their  potential  to  endanger  USDWs. 
In  particular,  like  Class  I  wells,  such 
radioactive  waste  injection  wells  inject 
below  all  USDWs  and  warrant  the  same 
level  of  control. 

The  Agency  believes  that  all  of  these 
wells  are  located  in  Texas,  which 
already  regulates  them  as  Class  I  wells. 
Existing  Class  V  radioactive  waste 
disposal  wells,  therefore,  would  not  be 
subject  to  any  additional  regulatory 
requirements.  However,  the  Agency 
beUeves  that  Class  I  requirements 
related  to  permitting,  construction, 
operating,  monitoring,  reporting, 
mechanical  integrity  testing,  area  of 
review,  and  plugging  and  abandonment 
are  needed  to  prevent  any  new 
radioactive  waste  disposal  weUs  from 
endangering  USDWs.  The  Agency,  thus, 
proposes  to  reclassify  wells  that  inject 
radioactive  waste  below  the  lowermost 
USDW  as  Class  I  welb  and  subject  them 
to  the  full  set  of  existing  Class  I 
reguirements.  This  approach  is 
acmunistratively  much  simpler  and 
more  straightforward  than  keeping  the 
wells  in  the  Class  V  imiverse  and 
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developing  identical  requirements 
under  the  Class  V  program. 

Section  144.6  (e)  would  also  be 
revised  to  include  an  expanded 
definition  of  Class  V  wells.  EPA  is 
proposing  to  maintain  the  general 
existing  regulatory  definition,  i.e.  that 
Class  V  wells  are  injection  wells  not 
included  in  Classes  I,  II,  m,  or  IV.  The 
proposed  rule,  however,  would  add 
significant  detail  to  this  definition  by 
including  a  list  of  10  specific  categories 
of  wells  that  are  considered  Class  V 
wells. 

B.  Proposed  Aniendments  to  Subpart 
C-'Authorization  of  Underground 
Injection  by  Rule 

1.  Section  144.23— Class  IV  Wells 

A  new  §  144.23(c)  would  be  added  to 
clearly  rule  authorize  Class  IV  wells ' 
used  to  inject  treated  water  into  the 
formation  from  which  it  came  if  such 
injection  is  approved  by  EPA  or  a  State 
as  part  of  a  RCRA  or  CERCLA 
remediation  program.  Therefore,  these 
wells  would  not  need  a  UIC  permit  to 
operate.  However,  the  Agency 
encourages  effective  communication 
between  State  and  Federal  RCRA. 
CERCLA,  and  UIC  programs  regarding 
the  management  of  injection  wells 
which  are  part  of  an  approved  ground 
water  remediation  project. 

2.  Section  144.24— Class  V  Wells 

Section  144.24(a)  would  be  amended 
by  revising  paragraph  (a)  to  authorize  all 
Class  V  wells  by  rule  for  the  life  of  the 
weil  instead  of  until  further 
requirements  become  applicable. 

This  section  currently  provides  at 
§  144.24(b)(3)  that  authorization  by  rule 
terminates  upon  proper  closure  of  the 
well.  EPA  is  mindful  of  the  desire  of 
owners  and  operators  to  make  sure  that 
they  are  "out  of  the  system"  and  are  no 
longer  subject  to  the  requirements  of 
authorization  by  rule.  One  option  to 
accomplish  this  goal  would  be  to 
provide  the  operator  with  the 
opportunity  to  submit  a  certification 
that  the  well  has  been  closed  in 
accordance  Mdth  the  closure  guidance 
which  EPA  intends  to  publid^  along 
with  die  promulgation  of  this  rule.  This 
would  provide  Q>A  with  assurances 
that  the  wreU  was  properly  closed  and 
would  establish  a  date  certain  upon 
which  authorization  by  rule  would 
terminate.  EPA  is,  however,  concerned 
with  the  administrative  burden  this 
option  might  entail.  Therefore.  EPA  is 
requesting  comment  on  the  feasibility 
and  advisability  of  such  an  option:  EPA 
would  also  like  commentora  to  provide 
alternatives  to  this  option. 


3.  Section  144.26 — Inventory 
Requirements 

SecticHi  144.26(b)(l)(iii)  would  be 
revised  to  track  the  new  categories  of 
Class  V  wells  and  drop  radioactive 
waste  disposal  wells  from  the  list. 

V.  Proposed  Minor  Amendmmts  to  the 
UIC  Regulations  in  40  CFR  Part  146 

This  section  of  the  preamble  describes 
the  proposed  amendments  to  part  146 
and  the  rationale  for  these  changes. 

A.  Proposed  Amendments  to  Subpart 
A — General  Provisions 

1.  Section  146.3 — ^Definitions 

To  parallel  the  proposed  amendments 
at  §  144.3,  the  proposed  regulation 
would  add  new  definitions  fobthe  terms 
"cesspool."  "drywell,"  "improved 
sinkhole."  "sanitary  waste."  "septic 
system."  and  "subsurface  fluid 
distribution  system."  The  rule  also 
would  revise  the  existing  definitions  for 
"well."  and  "well  injection." 

2.  Section  146.5 — Classification  of 
Injection  Wells 

Section  146.5  would  be  amended  to 
make  it  consistent  with  §  144.6. 

3.  Section  146.10 — Plugging  and 
Abandoning  Class  I,  II,  m.  IV  and  V 
Wells 

The  current  regulations  provide  that 
authorization  by  rule  terminates  upon 
proper  closure  of  Class  V  wells  but  do 
not  give  any  direction  of  what 
constitutes  proper  closure.  This  section 
proposes  to  amend  the  requirements  for 

plugging  and  nhanAinmpnt  (i.e., 

closure)  found  in  40  CFR  146.10  im 
Class  I.  II,  and  m  injection  wells  by 
adding  a  reference  to  the  Class  IV 
closure  requirements  at  §  144.23(b]  and 
reiterating  the  Class  V  abandonment 
requirements  at  §  144.12(a). 

New  §  146.10(c)  would  (1)  require  the 
owner  or  operator  of  any  Class  V  well 
to  close  the  well  in  a  manner  that 
prevents  the  movement  of  fluids 
containing  any  contaminant  into 
USDWs  if  the  presence  of  this 
contaminant  may  cause  a  violation  of 
any  primary  drinking  water  regulation 
imder  40  d'R  part  142  or  may  otherwise 
adversely  affect  the  health  of  persons 
and  (2)  reqtures  that  all  material 
removed  from  or  adjacent  to  the  well 
during  closure  (such  as  sludge,  gravel, 
sand,  and  possibly  soil)  be  managed  in 
accordance  with  all  applicable  Federal, 
State,  and  local  regulations  and 
requirements  (including  RCRA 
requirements).  The  existing 
requirements  for  Classes  I,  n,  and  III 
would  not  be  changed,  although  they 
would  be  renumbered  to  accommodate 


the  addition  of  the  proposed  new  Class 
V  requirements.  As  a  result,  EPA  is  not 
accepting  public  comment  on  the 
requirements  for  Classes  I  through  in  as 
they  appear  in  today's  proposal. 

VI.  Scdicitation  of  Comments 

A.  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  welcomes  any  comments  on  the 
Strategy  for  the  Management  of  Class  V 
wells  annoimced  in  this  preamble  and 
on  the  regulatory  changes  proposed 
herein,  lihe  Agency  will  review  and 
evaluate  each  and  every  comment 
received.  The  Agency  asks  that 
comments  address  any  perceived 
deficiencies  in  the  record  of  this 
proposal  and  that  suggested  revisions  cff 
corrections  be  supported  by  appropriate 
data. 

B.  Specific  Ckimment  Solicitations 

For  the  reasons  discussed  above,  EPA 
believes  its  proposed  Class  V  Strategy  is 
the  best  approach  for  effiectively 
unplementing  the  requirement  of  the 
Safe  Drinking  Water  Act  to  prevent 
imdergroimd  injection  from  Class  V 
wells  v\^ch  endangers  USDWs.  The 
Agency  recognizes,  however,  that  the 
proposed  approach  is  not  necessarily 
the  only  possible  means  of 
accomplishing  that  goal.  Accordingly, 
we  solicit  comment  on  the  advisability 
of  adopting  other  approaches,  including 
ones  that  might  incorporate  more  and 
different  regulatory  requirements. 
Specifically,  we  invite  oomment  on  the 
advisability  of  including  the  following 
regulatory  amendments: 

1.  A  requirement  for  notification  to 
EPA  or  the  State  before  the  closure  of 
Class  V  industrial  waste  discharge  wells 
or  other  specific  categories  of  Class  V 
wells. 

2.  A  requirement  for  notification  to 
EPA  or  the  State  before  the  construction 
of  Class  V  industrial  waste  discharge 
wells  or  other  specific  categories  of 
Qass  V  wells. 

3.  A  provision  in  the  regulations 
^^pres8ly  creating  general  permit 
authority  for  all  or  specific  categories  of 
Class  V  wells. 

4.  Provisions  in  the  regulations 
expressly  requiring  owners  and 
operators  of  Class  V  industrial  waste 
discharge  wells,  or  other  specific 
categories  of  Class  V  wells,  to  apply  for 
and  comply  with  specific  permitting 
conditions  or  to  close  in  accordance 
with  specific  regulatory  requirements. 
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Vn.  Rcgnlatoiy  Impact 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  ONffB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  an^^lal  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  Local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
Otherwise  interfere  with  an  action  taken 
or  olanned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  right  and 
obligation  of  recipients  thereof:  or 

(4j  Raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prindpies 
9et  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
order  12866.  it  has  been  determined  that 
this  rule  is  a  "significant  regulatory 
action"  because  it  meets  test  (4)  listed 
above.  0MB  has  reviewed  this  proposal 
and  agrees  with  this  conclusion. 

B.  Paperwork  Reduction  Act 

Tliis  rule  places  no  additional 
information  collection  or  record-keeping 
burden  on  respondents.  Therefore,  an 
information  collection  request  has  not 
been  prepared  and  sutsnitted  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq. 

C.  Impact  on  Small  Businesses 

Under  the  Regulatory  Flexibility  Act, 
an  agency  is  required  to  prepare  an 
Initial  regulatory  flexibility  analysis 
whenever  it  is  required  to  publish 
general  notice  of  any  rule,  unless  the 
head  of  the  Agency  certifies  that  the 
rule,  if  promidgated,  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  regulations  require  no  additional 
reporting  by  owners  or  operaUws  and 
impose  no  new  substantive 
requirements  or  standards.  The 
reclassification  of  radioactive  waste 
disposal  wells  has  no  impact  on  any 
existing  wells  and  these  wells  are 
typically  owned  and  operated  by  large 
mining  companies.  Therefore,  the 
Administrator  certifies  that  this 
regulation  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  written  statement  to 
accompany  rules  where  the  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  :J05,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  and  imiquely  affected  by 
the  rule. 

EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  the 
private  sector,  from  this  proposed  rule 
will  be  far  less  than  $100  miUion.  This 
proposed  rule  shoiUd  have  no  impact  on 
owners  or  operators  of  Class  V  wells 
because  the  proposed  rule  impHjses  no 
new  mandatory  requirements.  EPA  has 
determined  that  an  unfunded  mandates 
Statement,  therefore,  is  unnecessary. 
Moreover,  the  rule  proposed  today  does 
not  establish  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

E.  Effect  on  States  with  Primacy 

According  to  the  regulations  at  40 
CFR  145.32  for  non-substantial  program 
revisioas,  primacy  States  must  assert  in 
a  letter  from  the  State's  Director  or  his 
authorized  represoitative  to  the 
Regional  Administrator  that  the  State 
has  incorporated  the  revisions  and 
regulatory  langtiage  into  its  current 
program  or  that  it  already  meets  the 
requirements.  The  State  mtist  submit 
this  document  within  270  days  of  the 
effective  date  of  the  final  rule.  The 
Agency  expects  that  since  the  proposed 
amendments  do  not  impose  new 
mandatory  requirements,  all  States  will 
be  able  to  satisfy  the  requirements  of  40 
CFR  145.32  in  a  letter  to  the  Regional 
Administrator. 

Primacy  States  are  put  on  notice  that 
program  revisions  may  be  necessary 
pursuant  to  40  CFR  145.32  following 
final  promulgation  of  these  proposed 
amendments.  EPA  anticipates  that  sudi 
revisions  will  be  non-substantial  in 
nattire  and  that,  when  submitted,  EPA 
will  review  them  accordingly.  EPA  is 
aware  that  jtuisdiction  over  Class  V 
wells  is  often  split  among  several 
agencies  in  a  State.  Some  States  have 
expressed  concern  that  EPA  might 
require  changes  in  State  Agencies'  scope 


of  responsibility.  This  is  not  the  caae. 
EPA's  interest  in  reviewing  State 
submittals  will  be  to  enstue  that  all 
types  of  wells  covered  by  the  Federal 
program  are  subject  to  the  non- 
endangerment  standards  of  the  Federal 
UIC  program  and  to  adequate 
enforcement  authorities  whether  or  not 
the  State  chooses  to  call  them  Class  V 
wells  and  regardless  of  which  entity  in 
the  State  has  jurisdiction  over  the-wells. 

List  of  Subjects  in  40  CFR  Parts  144  and 
146 

Environmental  protection,  Ground 
water  pollution  control.  Shallow 
disposal  wells. 

Dated:  August  15, 1995. 
Carol  M.  Brawner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Feda«l 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C  6901  et  seq. 

2.  Section  144.1  is  amended  by 
revising  paragraphs  (g)(1)  introductory 
text,  (g)(l)(iii),  (g)(l)(iv)  and  (g)(2)(ii), 
removing  paragraph  (g)(2)(iii), 
redesignating  paragraphs  (gK2)  (iv)  and 
(v)  as  (g)(2)  (iii)  and  (iv),  and  revising 
newly  designated  paragraph  (g)(2)(iv)  to 
read  as  follows: 

§144.1    Pufpoaeandacopeofpert144. 

•  •        •        •        » 

(g)*  •  ' 

(1)  Specific  inclusions.  The  following 
wells  are  included  among  those  types  of 
injection  activities  which  are  covered  by 
the  UIC  regulations.  (This  list  is  not 
intended  to  be  exclusive  but  is  for 
clarification  only.) 

*  •        *        *        • 

(iii)  Any  septic  system,  oesspool.  or 
other  well,  used  by  generators  (^ 
hazardous  waste,  or  by  owners  or 
operators  of  hazardous  waste 
management  Cacilities  to  dispose  of 
fluids  containing  hazardous  waste. 

(iv)  Any  septic  system,  cesspool,  or 
other  well,  used  solely  for  the 
subsurface  emplacement  of  sanitary 
waste,  having  the  capacity  to  serve 
twenty  persons  or  more  per  day. 

(2)«  •  • 

(ii)  Any  septic  system,  cesspool,  or 
other  well  used  solely  for  the  subsurface 
emplacement  of  sanitary  waste,  having 
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the  capacity  to  serve  fewer  than  20 
persons  a  day. 

•  *        *       •       • 

(iv)  Any  dug  hole  which  is  not  used 
for  the  subsurrace  emplacement  of 
fluids. 

•  ••••' 

3.  Section  144.3  is  amended  by 
adding  new  definitions  in  alphabetical 
order  for  "cesspool,"  "drywell," 
"improved  sinkhole,"  "sanitary  waste," 
"septic  system,'"  and  "subsur&oe  fluid 
distribution  system,'"  and  by  revising 
the  definitions  of  "well,"'  and  "well 
injection'"  to  read  as  follows: 

f  144.3    Deflnitions. 

•  •        •        •        • 

Cesspool  means  a  "drywell"  that 
receives  solely  untreated  sanitary  waste, 
and  which  sometimes  has  an  open 
bottom  and/or  perforated  sides. 

•  •        *        *        • 

Drywell  means  a  well,  other  than  an 
improved  sinkhole  or  substirface  fluid 
distribution  system,  completed  above 
the  water  table  so  that  its  bottom  and 
sides  are  typically  dry  except  when 
receiving  fluids. 

•  •        •        *        • 

Improved  sinkhole  means  a  naturally 
occiuring  karst  depression  which  has 
been  modified  by  man  for  the  purpose 
of  directing  and  emplacing  fluids  into 
the  subsiu^ce. 

•  •        *        *        * 

Sanitary  waste  means  domestic 
sewage  and  household  waste,  including 
any  material  (e.g.,  wastewater  from 
clothes-washing  machines,  toilets, 
showers,  and  dishwashers]  derived  trom 
single  and  multiple  residences,  hotels 
and  motels,  restaiuants,  bunkhouses, 
ranger  stations,  crew  quarters, 
campgrounds,  picnic  grounds,  and  day- 
use  recreation  areas. 


Septic  system  means  a  "well"  that  is 
used  solely  to  emplace  sanitary  waste 
below  the  surface  and  is  comprised  of 
a  septic  tank  and  substuface  fluid 
distribution  system. 

•  •        *        *    '   • 

Subsurface  fluid  distribution  system 
mecms  an  assemblage  of  perforated 
pipes  or  drain  tiles  used  to  distribute 
fluids  below  the  surface  of  the  grotmd. 

•  •        *        •       • 

Well  means:  (1)  A  bored,  drilled,  or 
driven  shaft;  (2)  A  dug  hole  whose 
depth  is  greater  than  the  largest  surface 
dimension:  (3)  An  improved  sinkhole; 
or  (4)  A  substirface  fluid  distribution 
system. 

Well  injection  means  the  subsurface 
emplacement  of  fluids  through  a  well. 


4.  Section  144.6  is  amended  by 
adding  a  new  paragraph  (a)(3)  and 
revising  paragraph  (e)  to  read  as  follows: 

S  144.6    Ciaesification  of  wells. 

(a)*  *  • 

(3)  Radioactive  waste  disposal  wells 
which  inject  fluids  below  the  lowermost 
formation  containing,  within  one 
qtiarter  mile  of  the  well  bore,  an 
underground  source  of  drinking  water. 
•        •        •        *        • 

(e)  Class  V.  Injection  wells  not 
included  in  Class  I,  n,  m,  or  IV.  Class 
V  includes,  but  is  not  limited  to,  the 
following  well  types: 

(1)  Beneficial  use  wells.  Wells  used  for 
aquifer  recharge,  salt  water  intrusion 
barriers,  subsidence  control,  aquifer 
storage  and  recovery,  or  subsurface 
environmental  remediation; 

(2)  Fluid  return  wells.  Wells  used  to 
inject: 

(i)  Spent  brines  after  extraction  of 
minerals; 
(ii)  Heat  pump  return  fluids;  and 
(iii)  Fluids  that  have  imdergone 
chemical  altraation  during  the 
production  of  geothermal  energy  for 
heating,  aquaculttue,  or  production  of 
electric  power  into  the  same  formation 
from  which  the  fluids  have  been 
withdrawn; 

(3)  Sewage  treatment  effluent  wells. 
Wells  used  to  inject  effluent  from 
pubUcly  or  privately  owned  treatment 
works,  into  formations  that  are  not 
below  the  lowermost  USDW; 

(4)  Cesspools  as  defined  in  §  144.3. 

(5)  Septic  systems  as  defined  in 
§  144.3. 

(6)  Experimental  technology  wells. 
Any  injection  well  that  is  part  of  an 
improven  subsux&ce  injection 
technology; 

(7)  Drainage  wells.  Wells  used  to 
drain  suEjace  and  subsurface  fluids  into 
a  subsurface  formation,  including 
agricidtural  drainage  and  storm  water 
runoff,  other  than  nmoff  from  load 
dock,  storage,  and  processing  areas; 
Wells  injecting  nmoff  from  loading 
dock,  storage  and  processing  areas  are 
included  under  paragraph  (e)(10)  of  this 
section. 

(8)  Mine  backfill  wells.  Wells  used  to 
inject  a  slurry  of  water  or  air  with  sand, 
mill  tailings  or  other  soUds  into  mined 
out  portions  of  subsiuface  mines; 

(9)  In-situ  and  solution  mining  wells. 
Wells  used  to  inject  fluids  for  the 
purpose  of  producing  minerals  or  fossil 
fuels,  which  are  not  Class  n  or  III  wells; 

(10)  Industrial  waste  discharge  wells. 
Wells  used  to  inject  wastewaters 
generated  by  industrial,  commercial, 
and  service  establishments  which  are 
not  included  in  paragraphs  (e)(1) 
through  (e)(9)  of  this  section. 


5.  Section  144.23  is  amended  adding 
a  new  paragraph  (c)  to  read  as  follows: 

1144.23    CtasslVwelis. 

(c)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  section, 
injection  wells  used  to  inject 
contaminated  ground  water  that  has 
been  treated  and  is  being  injected  into 
the  same  formation  from  which  it  was 
drawn  are  authorized  by  rule  for  the  life 
of  the  well  if  such  subsurfece 
emplacement  of  fluids  is  approved  by 
EPA,  or  a  State,  pursuant  to  provisions 
for  cleanup  of  releases  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601- 
9675,  or  pursuant  to  reqtiirements  and 
provisions  uinder  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
42  U.S.C.  6901-6992k. 

6.  Section  144.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  144.24    Class  Viwaite. 

(a) -Class  V  wells  are  authorized  by 
rule  for  the  life  of  the  well  if  the  owner 
or  operator  uses  the  well  for  the 
subsurface  emplacement  of  fluids  after 
the  date  on  which  a  UIC  program 
authorized  tmder  the  SDWA  becomes 
effective  for  the  first  time,  and 
inventories  the  well  pursuant  to  the 
requirements  of  §  144.26. 

•  *        •        •        * 

7.  Section  144.26  is  amended  by 
revising  paragraphs  (b)(l)(iii)(A) 
through  (F)  and  by  removing  paragraph 
(b)(l)(iii)(G)  to  read  as  follows: 

f  1 44.26    In vsntory  fsqulrements. 

•  •        •        •        • 

(b)*  *  • 

(!)•*• 
(iu)»  *  • 

(A)  Mine  backfill  wells; 

(B)  Fluid  return  wells; 

(C)  Experimental  technology  wells; 

(D)  Sewage  treatment  effluent  wells; 

(E)  Industrial  waste  discharge  wells; 
and 

(F)  Any  other  Class  V  wells  at  the 
discretion  of  the  Regional 
Administrator. 


PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

8.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Audiority:  Safe  Drinking  Water  Act.  42 
U.S.C  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

*         »         *         *         * 

9.  Section  146.3  is  amended  by 
adding  the  following  new  definitions  in 
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alphabetical  order:  "cesspool," 
"drywell,"  "improved  sinkhole," 
"sanitary  waste,"  "septic  system."  and 
"subsurface  fluid  distribution  system," 
and  by  revising  the  definitions  of 
"well,"  and  "well  injection"  to  read  as 
follows: 

S14«4   DtflnMona. 

•  .    ,_/»f-  _    •       •       • 

Cesspool  means  a  "(kywell"  that 
receives  solely  untreated  sanitary  waste, 
and  which  sometimes  has  an  open 
bottom  and/or  perforated  sides. 

•  •        •        »       • 

Drywell  means  a  well,  other  than  an 
improved  sinkhole  or  subsurface  fluid 
distribution  system,  completed  above 
the  water  table  so  that  its  bottom  and 
sides  are  typically  dry  except  when 
receiving  fliiids. 

•  •        •        «        • 

Improved  sinkhole  means  a  nativally 
occurring  karst  depression  which  has 
been  modified  by  man  for  the  purpose 
of  directing  and  emplacing  fluids  into 
the  subsurface. 

•  *»••' 

Sanitary  waste  means  domestic 
sewage  and  household  waste,  including 
any  material  (e.g.,  wastewater  from 
clothes-washing  madiines,  toilets, 
showers,  and  diriLwashefs)  derived  from 
siiMle  and  multiple  residences,  hotels 
and  motels,  restaurants,  bunkhouses. 
ranger  stations,  crew  quarters, 
campgrounds,  picnic  grounds,  and  day- 
use  recreation  areas. 

•  •••'* 

Septic  system  means  a  "well"  that  is 
used  solely  te  emplace  sanitary  waste 
below  the  surface  and  is  comprised  of 
a  septic  tank  and  subsurface  fluid 
distribution  system. 

Subsurface  fluid  distribution  system 
means  an  assemblage  of  perforated 
pipes  or  drain  tiles  used  to  distribute 
fluids  below  the  surface  of  the  ground. 

•  •       •       •       • 

Well  means:  (1)  A  bored,  drilled,  or 
driven  shaft; 

(2)  A  dug  hole  whose  depth  is  greater 
than  the  largest  surface  dimension; 

(3)  An  improved  sinkhole;  or 

(4)  A  subsurface  fluid  distribution 
system. 

Well  injection  means  the  subsurface 
emplacement  of  fluids  through  a  welL 

•  •       *       •        • 

10.  Section  146.5  is  amended  by 
adding  a  new  paragraph  (a)(3)  and 
revising  paragraphs  (e)  to  read  as 
follows: 

I14S.5   Ctassificstion  of  Inlecdon  wells. 


(a)*  *  • 

(3)  Radioactive  waste  disposal  wells 
which  inject  fluids  below  the  lowermost 
formation  containing,  within  one 
quarter  mile  of  the  well  bore,  an 
imderground  source  of  drinking  water. 
*        •        *        *        • 

(e)  Qass  V.  Injection  wells  not 
included  in  Class  I,  n,  m,  or  IV.  Class 
V  includes,  but  is  not  limited  to,  the 
following  well  types: 

(1)  Beneficial  use  wells.  Wells  used  for 
aquifer  recharge,  salt  water  intrusion 
barriers,  subsidence  control,  aquifer 
storage  and  recovery,  or  subsurface 
environmental  remediation; 

(2)  Fluid  return  wells.  Wells  used  to 
inject:  Spent  brines  after  extraction  of 
minerals;  heat  pump  return  flmds;  and 
fluids  that  have  imdergone  chemical 
alteration  during  the  production  of 
geothermal  energy  for  heating, 
aquaculture,  or  production  of  electric 
power,  into  the  same  fmmation  from 
which  the  fluids  have  been  withdrawn; 

(3)  Sewage  treatment  effluent  wells. 
Wells  used  to  inject  effluent  from 
publicly  or  privately  owned  treatment 
works,  into  formations  that  are  not 
below  the  lowermost  USDW; 

(4)  Cesspools  as  defined  in  §  144.3. 

(5)  Septic  ^sterns  as  defined  in 
§144.3. 

(6)  Experimental  technology  wells. 
Any  injection  well  that  is  part  of  an 
unproven  subsur&ce  injection 
technology; 

(7)  Drainage  wells.  Wells  used  to 
drain  surface  and  subsurface  fluids  into 
a  subsurface  formation,  including 
agricultural  drainage  and  storm  water 
nmoff,  other  than  runoff  from  loading 
dock,  storage,  and  processing  areas; 
Wells  injecting  runoff  firom  loading 
dock,  storage  and  processing  areas  are 
included  imder  §  144.6(e)(10). 

(8)  Mine  backfill  wells.  Well^jised  to 
inject  a  slurry  of  water  or  air  with  sand, 
mill  tAJlinga  or  other  solids  into  mined 
out  portions  of  subsurface  mines; 

(9)  bi'Situ  and  solution  mining  wells. 
Wells  used  to  inject  fluids  for  the 
purpose  of  producing  minamla  or  fossil 
fuels,  which  are  not  Class  fl  or  Dl  weUs; 

(10)  Industrial  waste  discharge  wells. 
WeUs  used  to  inject  wastewaters 
generated  by  industrial,  commercial, 
and  service  establishments  whidi  are 
not  included  in  paragraphs  (e)(1) 
through  (e)(9)  of  this  section. 
***•■» 

11.  Section  146.10  is  revised  to  read 
as  follows: 

f14«.l0   Plugging  and  atandonlngClaMl, 
II,  in.  IV,  and  V  wens. 

(a)  Requirements  for  Class  I,  U  and  ZZ7 
wells.  (1)  Prior  to  abandoning  Class  I,  H 


and  in  wells,  the  well  shall  be  plugged 
with  cement  in  a  maimer  which  will  not 
allow  the  movement  of  fluids  eithOT  into 
or  between  underground  sources  of 
drinking  water.  The  Director  may  allow 
Class  in  wells  to  use  other  plugging 
materials  if  the  Director  is  satisfied  that 
such  materials  will  prevent  movement 
of  fluids  into  or  between  imderground 
sources  of  drinking  water. 

(2)  Placement  of  the  cement  plugs 
shall  be  accomplished  by  one  of  the 
following: 

(i)  The  Balance  method; 

(ii)  The  Ehunp  Bailer  method; 

(iii)  The  Two-Plug  method;  or 

(iv)  An  alternative  method  approved 
by  the  Director,  which  will  reliafa4y 
provide  a  comparable  level  of  protection 
to  underground  aourcm  of  drinking 
water. 

(3)  The  well  to  be  abandoned  shall  be 
in  a  state  of  static  eqiiilibiiiun  with  the 
mud  weight  equalized  top  to  bottom, 
either  by  droilating  the  mud  in  the  weU 
at  least  once  or  by  a  comparable  method 
prescribed  by  the  Director,  prior  to  the 
placement  of  the  cement  plug(s). 

(4)  The  plugging  and  abandonment 
plan  required  in  §§  144.51(o)  and 
144.52(a)(6)  shall,  in  the  case  of  a  Class 
m  project  which  undwlies  or  is  in  an 
aquifo-  which  has  been  exempted  under 
$  146.04.  also  demonstrate  adequate 
protection  of  USDWa.  The  Director  ^laU 
prescribe  aquifer  cleantip  and 
monitoring  where  he  deems  it  necessary 
and  feasiblB  to  insure  adequate 
protection  of  USDWs. 

(b)  Requirements  for  Class  IV  wells.  In 
EPA  adininistered  programs,  prior  to 
abandoning  a  Class  IV  well,  the  ovmer 
or  operator  shall  close  the  well  in 
accordance  with  §  144.23(b). 

(c)  Requirements  for  Class  V  wells.  (1) 
Piicv  to  abandoninga  Class  V  well,  the 
owneror  operator  shall  close  the  well  in 
a  manner  that  prevents  the  movement  of 
fluid  containing  any  contaminant  into 
an  undergroimd  source  of  drinking 
water,  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  primary  drinking  water  regulation 
under  40  CFR  part  142  or  may  otherwise 
adversefy  affect  the  health  of  persons. 

(2)  The  owner  or  operator  shall 
dispose  of  or  otherwise  manage  any  soil, 
gravel,  sludge,  liquids,  or  other 
materials  removed  from  or  adjacent  to 
the  well  in  accordance  with  all 
applicable  Federal,  State,  and  local 
regulations  and  requirements. 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  136 

[FRL-8280-q 

QuIdellnM  Establishing  Test 
Procsdurss  for  ttw  Analysis  of 
Pollutants;  Total  KJaldahl  Nitrogen 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  approves  the 
use  of  three  additional  test  procedures 
at  Part  136  for  the  determination  of 
Total  Kjeldahl  Nitrogen  {TKN)  in 
wastewater.  Use  of  approved  test 
procedures  is  required  whenever  the 
waste  constituent  specified  is  reqiiired 
to  be  measiired  for:  an  NPDES  permit 
application;  discharge  monitoring 
reports;  state  certification;  and  other 
requests  from  the  permitting  authority 
for  quantitative  or  qualitative  effluent 
data.  Use  of  approved  test  procedures  is 
also  required  for  the  expression  of 
pollutant  amoimts,  characteristics,  or 
properties  in  effluent  limitations 
guidelines  and  standards  of 
performance  and  pretreatment 
standards,  imless  otherwise  specifically 
noted  or  defined. 

DATES:  This  rule  shall  be  efCective  on 
September  27, 1995. 

In  accordance  with  40  CFR  23.2  (45 
FR  26048),  these  amendments  to  the 
regulation  shall  be  considered  issued  for 
purposes  of  |udicial  review  at  1  p.m. 
eastern  time,  September  11, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Office  of 
the  Federal  Re^ster  as  of  September  27, 
1995. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  these 
amendments  can  be  obtained  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  within  120  days 
after  they  are  considered  issued  for 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Qean  Water  Act, 
these  amendments  may  not  be 
challenged  later  in  dvil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  E.  Longbottom,  National  Exposure 
Research  Laboratory,  Office  of  Research 
and  Development,  U.S.  Environmental 
Protection  Agency,  Cinciimati,  Ohio 
45268.  Telephone  number:  (513)  569- 
7308. 


SUPPI.EMENTARY  MFORMATION: 

I.  Authority 

This  regulation  is  issued  imder 
authority  of  sections  301,  304(h)  and 
501(a)  of  the  Clean  Water  Act,  33  U.S.C 
1251  et  seq.  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  as  amended)  (the  "Act").  Section 
301  of  the  Act  forbids  the  disdiaige  of 
any  pollutant  into  navigable  waters 
unless  the  discharge  complies  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
issued  under  section  402.  Section  304(h) 
of  the  Act  requires  the  Administrator  of 
the  EPA  to  "promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  poUutants  that  shall  include 
the  factors  which  must  be  provided  in 
any  certification  pursuant  to  section  401 
of  this  Act  or  permit  application 
piirsiiant  to  section  402  of  this  Act". 
Section  501(a)  of  the  Act  authorizes  the 
Administrator  to  "prescribe  such 
regulations  as  are  necessary  to  carry  out 
his  functions  under  this  Act". 

n.  Regulatory  Background 

The  CWA  establishes  two  principal 
bases  for  effluent  limitations.  First, 
existing  discharges  are  required  to  meet 
technology-based  effluent  limitations. 
New  source  discharges  must  meet  new 
source  performance  standards  based  on 
the  best  demonstrated  technology-based 
controls.  Second,  where  necessary, 
additional  requirements  are  impcwed  to 
assiue  attainment  and  maintenance  of 
-water  quality  standards  established  by 
the  States  under  Section  303  of  the 
CWA.  In  establishing  or  reviewing 
NPDES  permit  limits,  EPA  must  ensvue 
that  permitted  discharges  will  not  cause 
or  contribute  to  a  violation  of  water 
quality  standards,  including  designated 
water  uses. 

For  use  in  permit  applications, 
discharge  monitoring  reports,  and  state 
certification  and  to  ensure  compliance 
with  effluent  limitations,  standards  of 
performance,  and  pretreatment 
standards,  EPA  has  promulgated 
regulations  providing  nationally- 
approved  testing  procedures  at  40  CFR 
Part  136.  Test  procedures  have 
previously  been  approved  for  262 
difiierent  parameters.  Those  procedures 
apply  to  the  analysis  of  inorganic 
(metal,  non-metal,  mineral)  and  organic 
chemical,  radiological,  bacteriological, 
nutrient,  demand,  residue,  and  physical 
parameters. 

Additionally,  some  particular 
industries  may  discharge  pollutants  for 
which  test  procedures  have  not  been 
proposed  and  approved  under  40  CFR 
Part  136.  Under  40  CFR  Part  122.41 
permit  writers  may  impose  monitoring 


requirements  and  establish  test  methods 
for  pollutants  for  which  no  approved 
Part  136  method  exists.  40  CFR  122.41(0 
(4).  EPA  may  also  approve  additional 
test  procedures  when  establishing 
industry-wide  technology-based  effluent 
limitations  guidelines  and  standards  as 
described  at  40  CFR  401.13. 

The  procedures  for  approval  of 
alternate  test  procedures  (ATPs)  are 
described  at  40  CFR  136.4  and  136.5. 
Under  these  procedures  the 
Administrator  may  approve  alternate 
test  procedures  for  nationwide  use 
which  are  developed  and  proposed  by 
any  person.  40  CFR  136.4  (a).  Under 
136.4  (d),  dischargers  seeking  to  use 
such  alternate  procedures  on  a  limited 
basis  (e.g.  for  their  own  discharge)  must 
apply  to  the  State  or  Regional  EPA  offios 
in  which  the  discharge  occiurs.  As 
specified  below,  today's  rule  approves 
optional  nationwide  alternate 
procedures  for  the  determination  of 
TKN  in  wastewater  test  samples. 

m.  The  Total  Kjeldahl  Nitrogm  (TKN) 
Test  Procedures 

The  Perstorp  Analytical  Corporation, 
in  accordance  with  the  regulations 
published  at  40  CFR  136.5.  applied  for 
nationwide  approval  of  three  alternate 
procedures  for  the  determination  of 
TKN  in  wastewater. 

A.  Scope  of  the  Procedures 

The  applicable  ranges  for  the 
titrlmetric  method  (PAI-^KOl)  and 
colorimetric  method  (PAI-DK02)  are  0.4 
to  10  mg/L,  when  analyzing  a  100  mL 
sample.  The  applicable  range  for  the  gas 
diffusion  method  (PAI-DK03)  is  0.2  to 
10  mg/L  when  analyzing  a  200  ^L 
sample.  The  method  detection  limit  has 
been  determined  to  be  0.15  mg/L  for  the 
titrimetric  and  the  colorimetric  methods 
and  0.02  mg/L  for  the  gas  diffiision 
method.  These  methods  are  not 
available  for  use  to  determine  TKN 
concentrations  greater  than  10  mg/L 
unless  one  of  the  following  two 
requirem«its  are  met: 

a.  Dilution  of  the  TKN  concentration 
of  a  sample  to  a  level  less  than,  or  equal 
to  10  mgl<,  before  the  initiation  of  the 
analysis,  multiplication  of  the  TKN 
concentration  observed  in  the  digested, 
diluted  sample  by  the  appropriate 
dilution  factor,  and  demonstration  of    ' 
acceptable  accuracy  (percent  recovery) 
as  required  in  the  Quality  Control 
section  of  the  method. 

b.  Demonstration  of  the  applicability 
of  a  specific  scope  extension  by 
demonstrating  calibration  range 
linearity,  laboratory  performance,  and 
analyte  percent  recovery,  particularly  in 
fortified  samples,  as  outlined  in  the 
Quality  Control  section. 
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B.  Summary  of  the  Methods 

TKN  is  defined  as  the  siun  of  free 
ammonia  and  organic  nitrogen 
compounds  whidi  are  converted  to 
anunonium  sulfate. under  the  conditions 
described.  The  procedures  convert 
nitrogen  components  of  biological  origin 
such  as  amino  adds,  protons  and 
peptides  to  ammonia  but  may  not 
convert  the  nitrogenous  compounds  of 
some  industrial  wastes  such  as  amines, 
nitro  compoimds,  hydrazones,  oximes, 
semicarbazones  and  some  refractory 
tertiary  amines. 

For  all  three  methods,  the  sample  is 
heated  in  a  block  digester  with 
concentrated  sulfuric  add,  potassiiun 
sulfate  and  copper  sulfate  and 
evaporated  imtil  the  solution  becomes 
colorless  or  pale  yellow.  The  block- 
digested  sample  is  cooled  and  diluted  to 
vcdiune.  For  ihe  colorimetric  and 
titrimetric  methods  the  cooled,  diluted 
solution  is  made  alkaline  with  a 
hydroxide-thiosulfate  solution  and 
distilled  in  an  automated  distillation 
system.  In  the  colorimetric  method 
(Method  PAI-DKOl)  the  aimnonia  in  the 
alkaline  digestate  is  measured  at  400- 
425  nm  after  reaction  with  Nessler 
reagent.  In  Method  PAI-DK02,  the 
ammonia  is  distilled  into  a  boric  add 
receiving  solution  and  is  measiued  by 
automated  or  manual  titration  with  0.02 
N  H2SO4  to  a  bromocresol  green  methyl 
red  indicator  endpoint.  In  the  FIA 
system  (Method  PAI-^K03),  a  200-^ 
aliquot  of  the  digested  and  diluted 
sample  is  injeded  into  the  flow 
injection  manifold.  The  subsequent 
addition  of  NaOH  releases  the  ammonia 
from  the  ammonium  sulfate  raiginally 
present  in  the  digested  sample.  The 
released  ammonia  passes  through  a  gas 
diffiision  membrane  into  an  indicator 
receiving  solution  which  is  monitored  at 
590  hm.  The  extent  of  indicator  color 
change  is  proportional  to  the 
concentration  of  TKN  present  in  the^ 
sample. 

C.  Technical  Justification  for  Proposed 
Procedures 

The  approvals  of  these  procedures  are 
based  on  the  data  packages  submitted  by 
the  applicant,  Perstorp  Analytical.  EPA 
is  approving  the  methods  based  on  the 
method  descriptions  in  EPA's 
Environmental  Monitoring  Management 
Council  format,  comparative  analyses 
using  the  proposed  and  approved 
procedures,  and  EPA's  technical  and 
statistical  reviews  of  each  data  package. 

Perstorp  Analytical  provided  test  data 
c(Hnparing  the  three  proposed 
procedures  with  an  appropriate 
approved  procediue.  All  three  proposed 
methods  were  compared  to  the 


approved  EPA  Ion  Selective  Electrode 
Method  351.4;  EPA  statistidans  and 
chemists  conducted  indep«ident 
reviews  of  the  data.  The  sulnnitted 
recovery  data  forboth  the  approved  and 
proposed  methods  were  also  compared 
to  the  recovoy  acceptance  criteria 
derived  from  results  for  block  digester 
analyses  (EPA  Method  351.4)  in  EPA's 
Performance  Evaluation  Studies  WP 18 
throiigh  23. 

The  Agency  has  judged  tKe  block 
digester  electrode  proo»dure  (EPA 
Method  351.3),  utilized  as  the  reference 
approved  method  by  the  applicant  to  be 
applicable  in  the  evaluation  of  the  three 
proposed  procedures.  EPA's  Aquatic 
Research  Division  of  the  National 
Exposure  Research  Laboratory  (formerly 
the  Environmental  Monitoring  Systems 
Laboratory)  in  Qndnnati,  Ohio  (NERL- 
Qndnnati),  thoroughly  reviewed  and 
evaluated  the  supporting  data  submitted 
by  Perstorp.  The  reviews  indicated  that 
the  analyses  afforded  comparable 
recovery  and  predsion  in  the 
recommended  concentration  ranges  for 
TKN.  EPA  proposed  c^proval  of  the 
TKN  procedures  and  sought  public 
comment  on  the  suitability  of  these 
three  methods  as  alternate  procedures 
(at  use  in  the  determination  of  TKN  in 
60  FR  26600  (May  17, 1995).  The 
administrative  record  is  on  file  at  NERL- 
Cindnnati,  26  W.  Kfertin  Luther  King 
Dr.,  Cincinnati,  Ohio  45268.  The  record 
is  available  for  public  inspection.  The 
approved  procedures  are  available  from 
Perstorp  /uialytical  Company,  9445  SW 
Ridder  Rd.,  Suite  310,  P.O.  Box  648, 
Wilstmville,  OR  97070. 

Based  on  EMSL-Cindnnati's  review, 
and  piusuant  to  40  CFR  Section  136.5, 
EPA  is  approving  the  Perstorp 
titrimetric,  colorimetric,  and  FIA  gas 
diffiision  methods  for  TICN  as 
acceptable  alternative  test  procedures 
for  nationwide  use.  Spedfically,  the 
methods  exhibit  suffident  predsion  and 
recovery  to  establish  (1)  their 
accept^ility  under  Part  136  and  (2) 
their  comparabiUty  to  other  approved 
procedures  for  analysis  of  TKN.  As 
approved  alternate  test  procedures, 
these  methods  are  acceptable  for  use  by 
any  person  required  to  test  for  TKN. 

IV.  Public  Comments 

The  Agency  requested  written 
comments  on  the  proposal  to  approve 
the  three  methods  for  TKN,  but  no 
comments  were  received. 

V.  Regulatory  Requiranents 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  regulation  is 
"significant"  and,  therefore,  requires  a 


regulatory  impad  analysis.  EPA  has 
determined  that  this  regulation  is  not 
major  as  it  will  not  result  in  an  effed  on 
the  economy  of  $100  million  or  more,  a 
significant  increase  in  cost  or  prices,  or 
any  of  the  efiiects  described  in  the 
Executive  Order.  This  final  rule  would 
simply  spedfy  alternative  analytical 
methods  which  may  be  used  by 
laboratories  in  measuring 
concentrations  of  TKN  and,  therefore, 
will  have  no  adverse  economic  impacts. 
The  Office  of  Management  and  Budget 
(0MB)  has  waived  Executive  Order 
12866  review  of  the  proposal. 

B.  Regulatory  Flexibihty  Act 

This  rule  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibility 
Ad  (5  U.S.C.  602  et  seq.)  because  it  will 
not  have  a  significant  economic  impad 
on  a  substantial  nximber  of  small 
entities.  The  procedure  induded  in  this 
rule  gives  all  laboratories  the  flexibility 
to  use  these  ahemate  methods  or  not  to 
use  them. 

C.  Paperwork  Reduction  Act 

This  rule  contains-no  requests  for 
information  activities  and,  therefore,  no 
informaticm  collection  request  (ICR)  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  in 
compliance  with  the  Paperworic 
Reduction  Ad,  (44  U.S.C  3501  et  seq.). 

D.  Unfunded  Akmdates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Ad  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  written  statement  to 
accompany  rules  where  the  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sedor 
will  be  $100  million  or  more  in  any  one 
year.  Under  Section  205,  EPA  must 
seled  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  E^A  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantiy  and  uniquely  afiieded  by 
the  rule. 

EPA  estimates  that  the  costs  to  State, 
local  or  tribal  governments,  or  the 
private  sedor,  from  this  rule  will  be  far 
less  than  §  100  million.  This  rule  should 
have  minimal  impad,  if  any,  on  the 
existing  regulatory  burden  imposed  on 
NPDES  permittees  required  to  monitor 
for  regidated  pollutants  because  the  rule 
would  merely  make  additional  options 
available  to  the  laboratory  analyst 
conducting  an  existing  approved  test 
method.  EPA  has  determined  that  an 
imfunded  mandates  statement  therefore 
is  unnecessary.  Similarly,  the  method 
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approved  today  does  not  establish  any 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
govenunents. 

List  crfSubiects  in  40  CFR  Part  136 

Environmental  protection, 
IncorporaticHi  by  reference.  Water 
pollution  control. 


Dated:  August  14, 1995. 
Carol  M.  Browmer, 

Administrator. 

In  consideration  of  the  preceding, 
EPA  amends  part  136  of  title  40  of  the 
Code  at  Federal  Regulations  as  follows: 

PART  136— {AMENDED] 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 


Authority:  Sees.  301.  304(h),  307.  and 
SOl(a)  Public  Law  95-217.  Stat.  1566.  et  seq. 
(33  U.S.C.  1251  et  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  In  136.3(a),  Table  IB  is  amended  by 
revising  entry  31  and  by  adding 
footnotes  39  through  41  to  read  as 
follows: 

S136J    MentMcation  of  test  procedures, 
(a)  *  *  * 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and  mettwd 


EPA'» 


standard  methods 
18th  Ed. 


ASTM 


USGS^ 


Other 


31.  KjeUahl  Nrtrogen— Total,  (as  N).  mg/L 
Digestion  and  distillation  followed  by: 

Titration 

Nesslerizatlon „.'.. ..... 

Electrode . 

Automated  phenate  oolorimetric „ 

Sami-^utomated  blcck  digester  cokximetric 

Manual  or  block  digester  potentkMnetric 

BkKk  Digester,  foitowed  t>y: 

Auto  distiNatkxi  and  Titratfon,  or 

Nessierizatfon 

Row  injectfon  gas  diffusfon 


351.3 
351.3 
351.3 
351.3 
351.1 
351.2 
351.4 


4500-NH,BorC 

4500-NHj  E 

4500-WHj  C  .„ 

4500-NH3ForG 


D3590-89(A) 
D3590-89(A) 
D3590-89(A) 

D3596^(B)" 
D3590-69(A) 


. _ 973.48». 

M56i-78t'"!!!!!!!!!! 

KlAtA  ^ 

. Note  40. 

••■■■■•■•••••■••■•■•■•■•••■••••        I^HMD  ^  I  ■ 


^  "Methods  for  Chemical  Analysis  of  Water  and  Wastes".  U.S.  Environmental  Protection  Agency,  Aquatic  Research  Divisfon,  NatkxttI  Exposure 
Research  Latxvatory-Cincinnati,  EPA-600/4-79-020.  Revised  March  1983  and  1979  wtiere  applicat)le. 

2  Fishman,  M.  J.,  et  al.  "Methods  for  Analysis  of  Inoraanic  Substances  in  Water  and  Fkjvial  Sediments."  U.S.  Department  of  the  Interior,  Tech- 
nkiues  of  Water— Resource  Investigalfons  of  the  U.S.  Geotogicai  Survey.  Denver,  CO,  Revised  1989,  unless  ottierwise  stated. 

*  •  *  .  •  * 

3sprecisfon  and  recovery 'statements  for  the  atomfo  absoiptfon  direct  aspiratfon  and  graphite  furnace  methods,  arxl  for  the  spectrophotometric 
SDDC  mettxxl  for  arsenic  are  provkJed  in  Apperxjix  D  of  ttiis  part  titled.  "Preciskxi  and  Recovery  Statements  for  Methods  for  Measuring  Metals". 

» Nitrogen,  Total  KjeWaN,  Method  PAI-OKOI  (Bfock  Digestfon,  Steam  Distillatton,  Titrimetric  Detectfon),  revised  12/22/94.  Perstop  Analytfoal 
Corporatfon. 

^Nitrogen,  Total  Kjeklahl,  Method  PAI-DK02  (Bfock  Digestfon,  Steam  DistiHatfon,  Cotorimetrfo  Detectfon),  revised  12/22/94,  Perstop  Analytfoal 
Corporatfon. 

*^Nitrogen.  Total  Kjeklahl,  Method  PAi-DK03  (Bfock  Digestfon.  Automated  FIA  Gas  Difhnfon),  revised  12/22/94.  Perstop  Analytfoal  Corpora- 
tfon. « 


3.  In  136.3(b)  the  list  entitled 
"References,  Sources,  Costs,  and  Table 
Qtations"  is  amended  by  adding 
paragraphs  (35)-(37)  to  read  as  follows: 

1 136.3    Mentiflcation  of  tost  procedures. 

•  •        •        •        • 

(b)  •  •  * 

References.  Sources,  Costs,  and  Table 
citations: 

•  •         •         •         * 


(35)  "Nitrogen,  Total  K)eldahl,  Method 
PAI-DKOl  (Block  Digestion,  Steam 
Distillation.  Titrimetric  Detection)",  revised 
12/22/94.  Available  from  Perstorp  Analytical 
Corporation.  9445  SW  Ridder  Rd..  Suite310. 
P.O.  Box  648,  Wilsonville,  OK  97070.  Table 
IB,  Note  39. 

(36)  "Nitrogen.  Total  Kjeldahl.  Method 
PAI-DK02  (Block  Digestion,  Steam 
Distillation,  Colorimetric  Detection)",  revised 
12/22/94.  Available  from  Perstorp  Analytical 
Corporation,  9445  SW  Ridder  Rd.,  Suite  3l0, 


P.O.  Box  648.  Wilsonville,  OK  97070.  Table 
IB.  Note  40. 

(37)  "Nitrogen,  Total  Kjeldahl,  Method 
PAI-^K03  (Block  Digestion.  Automated  FIA 
Gas  Diffusion)",  revised  12/22/94.  Available 
from  Perstorp  Analytical  Corporation.  9445 
SW  Ridder  Rd.,  Suite  310,  P.O.  Box  648. 
Wilsonville,  OK  97070.  Table  IB,  Note  41. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Standards  fOr  tfw  Classification  of 
Fadaral  Data  on  Race  and  Ethnicity 

AQBiCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB),  Office  of  Infonnation 
and  Reg\ilatory  Afiiairs. 
ACTION:  Interim  Notice  of  Review  and 
Possible  Revision  of  OMB 's  Statistical 
Policy  Directive  No.  15,  Race  and  Ethnic 
Standards  for  Federal  Statistics  and 
Administrative  Reporting:  Summary 
and  Analysis  of  Public  Comments  and 
Brief  Disciission  of  Research  Agenda. 

SUKMARY:  In  1977,  OMB  issued  the  Race 
and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative  Reporting 
that  are  set  forth  in  Statistical  Policy 
Directive  No.  15.  Hie  standards  in  this 
Directive  have  been  used  for  almost  two 
decades  throughout  the  Federal 
government  for  recordkeeping, 
collection,  and  presentation  of  data  on 
race  and  Hispanic  origin.  The  standards 
have  been  used  in  two  decennial 
censuses  and  in  siuveys  of  the 
population,  data  collections  necessary 
for  meeting  statutory  requirements 
associated  with  dvil  rights  monitoring 
and  enforcement,  and  in  other 
administrative  program  reporting. 

During  the  past  several  years,  me 
standards  have  come  under  increasing 
criticism  from  those  who  believe  that 
the  minimum  categories  set  forth  in 
Directive  No.  15  do  not  reflect  the 
increasing  diversity  of  our  Natioa's 
population.  Some  have  also  proposed 
changing  the  names  of  some  categories. 
In  response  to  the  criticisms,  OMB 
initiated  a  review  of  the  Directive.  As  a 
^rst  step  in  tiiis  process.  OMB  asked  the 
Committee  on  National  Statistics 
(CNSTAT)  of  the  National  Academy  of 
Sciences  to  organize  a  workshop  to 
discuss  issues  to  be  addressed  in  the 
review.  A  report  of  the  workshop,  held 
in  February  1994,  is  forthcoming  from 
CNSTAT.  Diuing  1994,  the  review 
process  also  included  (1)  PubUc 
hearings  in  Boston,  Denver,  San 
Francisco,  and  Honolulu,  (2)  comment 
by  Federal  agencies  on  their 
requirements  for  racial  and  ethnic  data, 
(3)  development  of  a  research  agenda 
and  related  literature  reviews,  and  (4) 
pubUcation  of  a  Federal  Register  notice, 
59  FR  29831  (1994).  The  June  9, 1994, 
notice  contained  information  on  the 
development  of  the  ciurent  standards 
and  requested  pubUc  comment  on:  (1) 
The  adequacy  of  current  racial  and 
ethnic  categories,  (2)  the  principles  that 
should  govern  any  proposed  revisions  to 
the  standards,  and  (3)  specific 


suggestions  for  change  that  had  been 
offered  by  individuals  and  interested 
groups  over  the  past  several  years.  (See 
Appendix  for  the  text  of  Directive  No. 
15.) 

This  Federal  Registernotice  (1)  '. 
siunmarizes  the  suggestions  for  chlmges 
drawn  from  pubUc  conunents,  research 
findings,  and  literature  reviews,  (2) 
briefly  discusses  the  research  agenda  for 
some  of  the  significant  issues  that  have 
been  identified,  and  (3)  sets  forth 
proposed  principles  to  be  used  in 
reaching  a  final  decision  on  standards 
for  the  classification  of  data  on  race  and 
ethnicity.  The  issues,  suggestions  for 
change,  and  pros  and  cons  described  in 
this  notice  are  those  raised  in  public 
comment  and  do  not  reflect  OMB 
positions  or  decisions.  In  addition  it    ' 
should  be  noted  that  because  the 
categories  in  Directive  No.  15  have  been 
useful  for  over  18  years  for  many 
purposes,  an  option  under  consideration 
is  to  make  no  dianges. 

Important  dates  in  the  balance  of  the 
review  process  are  shown  below. 
Various  agencies  are  conducting 
activities  to  support  the  review  process; 
these  include  work  by  the  Bureau  of  the 
Census  related  to  the  2000  Census 
program  mentioned  below. 
Fall  1995— OMB  analyzes  Federal 
Register  notice  comments;  receives 
results  of  May  1995  CPS  Supplement; 
continues  to  consult  on  options  with 
affected  groups 
March  1996 — Census  Bureau  conducts 
National  Content  Test  (NCT)  in.   —    , 
preparation  for  2000  Census      "  "^- y 
Jime  1996 — Census  Bureau  conducts 
Race  and  Ethnic  Targeted  Test 
(RAETT)  in  preparation  for  2000 
Census 
Novamber  1996  though  January  1997— 
Bureau  of  the  Census  providm  test 
results  from  National  Content  Test 
and  Race  and  Ethnicity  Targeted  Test 
Spring  1997— OMB  publishes  Federal 
Re^ster  notice  on  research  results 
and  proposed  decisions  on  changes,  if 
any,  to  Directive  No.  15 
Mid-1997— OMB  pubUshes  final 
decision  regarding  any  changes  to 
Directive  No.  15  in  a  Federal  Register 
notice 
ISSUES  FOR  COMMENT:  With  this  notice. 
OMB  requests  public  comment  on  the 
following:  (1)  Are  there  any  issues  «w 
options  not  Usted  that  should  be 
considered  before  a  final  decision  is 
made?  (2)  for  each  option  presented,  axfi 
there  additional  pros  and  cons  to       ' 
consider?  (3)  are  there  additional      "    ..^ 
principles  that  should  govern  a  final   "^"^ 
decision  on  whether  or  how  to  revise 
the  standards?  and  (4)  which  options 
should  be  included  for  testing  in  1996? 


This  Federal  Register  notice  provides 
the  last  opportxmity  for  public  comment 
on  priorities  for  research  in  1996. 

All  comments  received  as  a  result  of 
the  June  9,  1994,  notice  have  been 
reviewed  and  considered  in  preparing 
this  notice.  It  is  not  necessary  to 
resubmit  comments  sent  previously. 
ADDRESSES:  Written  comments  on  these 
issues  may  be  addressed  to  Katharine  K. 
Walhnan,  Chief.  Statistical  Poficy, 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget,  NEOB,  Room  10201,  725  17th 
Street,  NW.,  Washington,  DC  20503. 
DATES:  To  ensure  consideration,  written- 
comments  must  be  provided  to  OMB  on 
or  before  September  30, 1995. 
ELECTRONIC  AVAILABIUTY  AND  COMMENTS: 
This  document  is  also  accessible  on  the 
U.S.  Department  of  Commerce's 
FedWorld  network  imder  the  "OMB 
Library  of  Files."  The  Telnet  address  for 
FedWorld  via  the  Internet  is 
fedworld.gov.  The  address  (URL)  for  the 
Worid  Wide  Web  is  http:// 
www.fedworld.gov/ftp.htmnomh.  For  ftp 
access,  ftp://fwiix.fedworld.gov/pub/ 
omb/omb.htm.  The  telephone  number 
for  the  FedWorid  help  desk  is  (703) 
487-4608.  For  assistance  in  using 
electronic  mail,  please  contact  your 
system  administrator. 

Comments  may  be  sent  to  OMB  using 
the  following  Internet  address: 
ombdirl  5(@)a  1 .  eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzann  Evinger,  Statistical  PoUcy 
Office,  Office  of  Infonnation  and 
Regulatory  Affaire,  Office  of 
Management  and  Budget,  NEOB,  Room 
10201.  725  17th  Street,  NW., 
Washington,  DC  20503.  Telephone: 
202-395-3093. 

SUPPLEMENTARY  MFOfMIATKM: 

A.  Background 

The  United  States  government  has 
long  collected  statistics  on  race  and 
ethnicity.  Such  data  have  been  used  to 
study  changes  in  the  social, 
demographic,  health,  and  economic 
characteristics  of  various  groups  in  our 
population.  Federal  data  collections, 
through  censuses,  surveys,  and  i 

administrative  records,  have  provided 
an  historical  record  of  the  Nation's 
population  diversity  and  its  changing 
social  attitudes  and  poUcy  concerns. 

Since  the  1960s,  data  on  race  and 
ethnicity  have  been  used  extensively  in 
civil  ri^ts  monitoring  and  enforcement 
covering  areas  such  as  employment, 
voting  rights,  housing  and  mortgage 
lending,  health  care  services,  and 
educational  opportunities.  These 
legislatively-based  priorities  created  the 
need  among  Federal  agencies  for 
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compatible,  nonduplicative  data  for  die 
specific  population  groups  that 
historically  had  suffered  discrimination 
and  differentia)  treatment  on  the  basis  of 
their  race  or  ethnicity.  In  response,  the 
Office  of  Management  and  Budget 
(OMB)  issued  in  1977  the  "Race  and 
Ethnic  Standards  for  Federal  Statistics 
and  Administrative  Reporting" 
contained  in  Statistical  Policy  Directive 
No.  15.  These  categories  also 
implemented  the  requirements  of  Pub. 
L.  94-311  of  June  16, 1976,  which  called 
for  the  collection,  analysis,  and 
pubhcation  of  economic  and  social 
statistics  on  persons  of  Spanish  origin  or 
descent.  Hence,  the  population  groups 
identified  by  the  Diiective  No.  15  racial 
and  Hispanic  origin  categories  reflected 
legislative  and  agency  needs,  and  not 
efibrts  by  population  groups  to  be 
specifically  identified. 

In  recent  years.  Directive  No.  15  has 
been  criticized  for  not  sxiffidently 
reflecting  the  Nation's  divereity.  In 
addition,  some  critics  have  proposed 
changing  the  names  of  some  categories. 
In  a  June  9, 1994,  Federal  Register 
notice,  OMB  announced  a  review  of 
Directive  No.  15.  As  part  of  the  review 
and  public  comment  period,  OMB  held 
hearings  in  Boston,  Denver,  San 
Francisco,  and  Honolulu.  The  June  9, 
1994,  Federal  Register  notice  contains 
additional  background  information  on 
the  development  of  Directive  No.  15; 
revisions  proposed  but  not  made  in 
1968;  congressional  hearings  before  the 
House  Subconunittee  on  Census. 
Statistics,  and  Postal  Personnel  in  1993; 
a  workshop  conducted  by  the 
Committee  on  National  Statistics  in 
1994;  work  done  by  the  Interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards;  and  general 
principles  for  the  review  of  the  racial 
and  ethnic  categories. 

In  the  June  9, 1994,  Federal  Register 
notice,  OMB  cited  specific  concerns  the 
public  had  raised  over  the  years 
regarding  Directive  No.  15.  As  a  result 
of  the  notice,  the  public  commented  on 
the  need  for  new  categories,  changes  in 
ciurent  categories,  whether  racial  and 
ethnic  data  should  be  collected, 
legislative  and  programmatic  needs  for 
the  data,  and  the  issue  of  self- 
identification  versus  observer 
identification.  OMB  received  nearly  800 
letters  in  response  to  the  1994  Federal 
Register  notice  and  heard  the  testimony 
of  94  witnesses  diuing  the  four  public 
hearings.  OMB  heard  fit>m  a  wide  array 
of  interested  parties  including 
individuals,  data  users,  and  data 
providers  from  within  and  outside  the 
Federal  Government. 

This  Federal  Register  notice  focuses 
primarilv  on  the  six  major  issues 


discussed  in  comments  from  the  pubbc 
(Section  B);  the  expected  future  research 
agenda  (Section  C);  and  general 
principles  for  making  a  final  decision  on 
standard  racial  and  ethnic  categories  for 
Directive  No.  15  (Section  D). 

Historical  continuity  of  racial  and 
ethnic  data  is  important  to  many  data 
usera.  Over  time,  however,  there  have 
been  variations  in  how  the  Nation's 
principal  population  groups  have  been 
classified  according  to  race  and 
ethnicity;  such  differences  have 
occurred  even  within  data  sets.  In 
decennial  censuses,  for  example,  a 
question  on  race  has  been  included 
since  1790.  There  have  been  many 
changes  in  the  broad  racial  categories, 
the  specific  components  of  the 
categories,  and  whether  data  on 
ethnicity  were  collected.  Asian  Indians, 
for  example,  were  counted  as  "Hindus" 
in  censuses  from  1920  to  1940,  as 
"White"  from  1950  to  1970,  and  as 
"Asians  or  Pacific  Islanders"  in  1980 
and  1990. 

Niunerous  studies  reveal  that 
identification  of  ethnicity  is  fluid  and 
self-perceptions  of  race  and  ethnicity 
change  over  time  and  across 
drctunstances  for  many  people.  This  is 
especially  true  among  persons  with 
heterogeneous  ancestries.  A  study  of  the 
Current  Population  Survey  showed  1  in 
3  people  reported  an  ethnicity  in  1972 
that  was  different  from  the  one  they  had 
reported  in  1971.  This  level  of 
inconsistency  reflects  the  fluidity  of 
ethnicity  as  well  as  the  efiiact  of 
question  design. 

Major  historical  inconsistencies  in  the 
jlata  reflect  social  reality  and  public 
pohcy  as  well  as  technical  decisions  by 
data  developera.  Most  agree  that 
comparabihty  over  time  is  a  desirable 
goal  but  that  it  is  important  edso  to 
reflect  changes  in  society  as  they  occur. 
Thus,  General  Principles  9  and  10  (see 
section  D  below)  call  for  conducting 
research  before  any  changes  are  made 
and  for  providing  a  crosswalk  between 
old  and  any  new  categories  so 
comparisons  can  be  made  across  time. 

There  are  also  differences  among  data 
sets  with  respect  to  how  race  and 
ethnicity  are  classified.  On  birth 
records,  for  example,  the  race  of  the 
baby's  mother  and  father  are  based  on 
reports  of  the  mother  or  family 
members.  The  race  of  the  baby,  which 
is  not  reported  on  the  birth  record,  was 
once  assigned  for  purposes  of  published 
statistics  by  an  algorithm  based  on  the 
parents'  races.  Since  1989.  however,  the 
National  Center  for  Health  Statistics  has 
tabulated  birth  data  according  to  the 
mother's  race.  In  censuses  and  sturveys 
unti)  1970.  racial  data  were  usually 
based  on  the  observation  of  the 


government  eniunerator  filling  out  the 
questionnaire.  Now,  the  usual  practice: 
is  self-administered  forms  and 
questionnaires,  especially  when  the 
purpose  of  data  gathering  is  to  obtain 
information  on  population 
characteristics.  In  the  enforcement  of 
dvil  rights  laws,  however,  the 
classification  is  often  made  by 
employers  or  sdiool  administrators,  and 
the  observer's  perception  is  at  issue. 
Whether  someone  is  a  victim  of 
discrimination  often  tuims  on  the  way  in 
which  others  act  on  their  perception  of, 
for  example,  the  color  of  me 
individual's  skin,  the  ethnic  origin  of 
his  or  her  last  name,  or  the  accent  with 
which  he  oi  she  speaks.  Such  issues  do 
not  depend  gmerally  on  the  way  in 
which  the  individusd  identifies  his  or 
her  radal  or  ethnic  background.  In  sum, 
Federal  data  sets  identifying  race  and 
ethnidty  are  a  mixttire  of  self-       * 
identification  by  respondents  and  the 
perceptions  of  observere. 

Until  the  currmt  radal  and  ethnic 
standards  were  adopted  in  1977,  Federal 
data  collections  useid  an  assortment  of 
definitions  for  broad  radal  categories.  Ir 
response  to  that  problem,  a  Federal 
interagencj'  committee  recommended 
development  of  common  categories  foi 
radal  and  ethnic  data.  Directive  No.  15 
provides  a  Tninimnm  set  of  standard 
categories  and  definitions  for  presenting 
data  on  various  radal  and  ethnic  groups 
in  our  population.  The  Directive 
requires  compilation  of  data  for  four 
radal  categories  (White,  Black, 
American  Indian  or  Alaskan  Native,  and 
Asian  or  Padfic  Islander],  and  an  ethnic 
category  to  indicate  Hispanic  origin,  or 
not  of  Hispanic  origin. 

To  date  evaluation  of  the  quality  of 
radal  and  ethnic  data  has  been  limited 
to  research  conduded  by  the  Bureeu  of 
the  Census,  the  National  Center  for 
Health  Statistics  (NCHS),  and  othei 
parts  of  the  Centere  for  Disease  Control 
and  Prevention  (0X3).  OwnparisonR  of 
data  sets  indicate  hi^  consistency  in 
individual  responses  for  White  and 
Black  populations  (95  percent 
consistency)  and  for  the  Asian  and 
Pacific  Islander  population  (90  percent 
consistency)  in  the  1990  census 
National  Content  Reinterview  Survey 
conduded  by  the  Census  Bureau.  For 
American  Indians  and  Alaskan  Natives, 
reporting  is  less  consistent  (63  percent 
consistency  in  the  1990  National 
Content  Reinterview  Survey).  Reporting 
race  is  also  less  consistent  for  multiple 
race  persons,  Hispanics,  the  foreign 
bom,  and  persons  who  do  not  read  O' 
speak  English  well.  NCHS  found  Asians 
and  American  Indians  are  sometimef 
misreported  as  "White"  on  death 
certificates,  and  thiF  causes  an 


44676 


Federal  Register  /  Vol.  60.  No.  166  /  Monday.  Augxist  28,  1995  /  Notices 


underestimation  of  death  rates  for  these 
groups.  Nevertheless,  these  data  quality 
problems  are  not  so  severe  as  to  make 
the  data  unusable  for  most  purposes. 

Testimony  at  the  four  public  hearings 
in  1994  and  letters  to  0MB  requested 
data  on  specific  population  groups  that 
go  beyond  legislatively  required  levels 
of  detail.  Sdme  groups  say  they  have 
suffered  discrimination  in  pohtical  and 
economic  access  but  without  data  for 
their  specific  population  group,  they 
CbsI  that  the  discrimination  is  not 
recognized.  For  others,  the  request  for 
recognition  of  a  particular  nationality 
group  seems  to  be  primarily  a  matter  of 
pride  and  identification  with  that 
population  group. 

Public  comment  indicates  self- 
identification  is  important  to  many 
people.  Some  who  commented 
requested  different  placement  of  their 
speci^c  group  within  a  broad  group. 
Many  people  of  more  than  one  race, 
who  under  Directive  No.  15  are  told  to 
choose  one  category  that  "most  closely 
reflects  (their)  recognition  in  (their) 
community,"  said  they  wanted  to  reflect 
their  full  heritage,  not  just  part  of  it 

B.  Summary  of  Issues  and  Suggestions 
Raised  in  Public  Conunent:  Research 
Findings 

In  the  Juine  9, 1994,  Federal  Register 
notice,  OMB  asked  for  public  comment 
on  (1)  the  adequacy  of  the  current 
categories,  (2)  principles  that  should 
govern  any  proposed  revisions  to  the 
standards,  and  (3)  specific  suggestions 
for  changes  that  have  been  offered  by 
various  individuals  and  organizations. 

This  section  summarizes  the  public 
comment  (including  comments  from 
Federal  agencies)  that  resulted  fit>m  the 
June  9. 1994,  Federal  Register  notice  as 
well  as  research  findings  related  to  the 
pariicular  issues.  In  an  effort  to  be 
thorough  in  summarizing  public 
comments  the  discussion  below  of 
specific  data  collection  and  presentation 
categories  (Issue  6)  is  necessarily 
lengfhy. 

7/ie  issues  and  suggestions  shown 
below  are  those  raised  in  public 
conunent  and  do  not  reflect  OMB 
positions  or  decisions.  OMB  will  not 
make  decisions  on  the  issues  until  mid- 
1997.  The  following  six  issues  are 
discussed  in  this  section: 

Issue  1.  Should  the  Federal 
government  collect  data  on  race  and 
ethnicity?  Should  there  be  standards  at 
all? 

Issue  2.  Should  Directive  No.  15  be 
revised?  Should  there  be  different 
collection  standards  for  different 
purposes? 

Issue  3.  Should  "race/ethnidty"  be 
asked  as  a  single  identification  or 


should  "race"  identification  be  separate 
&om  Hispanic  origin  or  other 
ethnicities? 

Issue  4.  Should  self-identifiicaticHi  or 
the  perception  of  an  observer  giiide  the 
methods  for  collection  of  racial  and 
ethnic  data? 

Issue  5.  Should  population  size  and 
geographic  distribution  of  groups  be 
criteria  in  the  final  decision  of  Directive 
No.  15  categories? 

Issue  6.  What  should  the  sfiecific  data 
collection  and  presentatioi^  categories 
be?  This  discussion  includes  a  brief 
summary  of  public  comments  and 
previous  research  findings.  Briefly, 
suggestions  that  have  been  made 
include: 

(a)  White  (suggestions  include  adding 
categories  for  White  ethnic  groups; 
adding  a  category  for  persons  from  the 
Middle  East  or  of  Arab  descent;  and 
alternative  wording  for  the  category 
name). 

(b)  Black  (suggestions  include 
identification  of  geographic  origin  of 
ancestors;  adding  a  category  for  Creoles; 
and  alternative  wording  for  the  category 
name). 

(c)  Asian  or  Pacific  Islander 
(suggestions  include  having  three 
separate  categories,  one  for  Asians,  one 
for  Pacific  Islanders,  and  one  for  Native 
Hawaiians;  adding  a  new  category  for 
original  peoples  of  acquired  American 
lands  ("indigenous  populations")  that 
would  include  American  Indians, 
Alaskan  Natives,  Native  Hawaiians,  and 
native  American  Samoans  and 
Guamanians;  and  spediying  major 
nationality  groups). 

(d)  American  Indian  or  Alaskan 
Native  (suggestions  include  retaining 
the  categcHy  with  no  change;  expanding 
the  definition  of  the  category  to  include 
the  Native  Hawaiians  and  the 
indigenous  populations  of  American 
Samoa  and  Guam;  and  alternative 
wording  for  the  category  name). 

(e)  Multiracial  (suggestions  ranged 
from  not  having  any  multiracial 
category  to  six  suggestions  for  ways  to 
identify  multiracial  persons). 

(0  Hispanic  origin  (options  include 
categories  for  subgroups;  and  alternative 
wording  for  the  category  name). 

Detailed  Discussion  of  the  Six  Issues 

Issue  1.  Should  the  Federal 
government  collect  data  on  race  and 
ethnicity?  Should  there  be  standards  at 
aU? 

Summary  of  views  expressed  on 
whether  the  Federal  government  should 
collect  racial  and  ethnic  data.  Some 
agencies  presently  are  required  by 
Federal  statute  and  regulation  to  collect 
racial  and  ethnic  data.  (See,  for 
example,  the  Voting  Rights  Act  of  1973 


(1982)  and  the  Civil  Rights  Act  of  1964.) 
To  end  the  collection  of  racial  and 
ethnic  data  for  these  purposes,  repeal  of 
these  statutes  by  Congress  would  be 
required.  The  view  of  those  who  favor 
continued  collection  of  racial  and  ethnic 
data  can  be  summed  up  by  the  words  of 
the  writer  who  said,  "*  *  *  the 
measurable  gains  made  in  advancing  a 
civil  rights  agenda  to  bring  all 
Americans  into  the  economic,  political, 
and  social  mainstream  would  have  been 
extremely  difficult,  if  not  impossible,  if 
we  did  not  have  adequate  information 
on  racial  and  ethnic  groups." 

Those  who  favor  no  coUection  gave  as 
their  reasons  the  following:  (1)  Doing  so 
is  divisive,  archaic,  unscientific,  and 
racist;  (2)  it  should  not  be  a  function  of 
the  Federal  government  (the  government 
should  be  concerned  only  with 
citizenship)  and  the  government  has  no 
need  to  know  (tracking  heritage  is  an 
individual  choice  and  responsibility); 
(3)  the  government  should  collect 
ethnicity  or  ancestry  instead  of  race;  (4) 
there  are  no  piue  races,  everyone  is 
mixed,  and  therefore,  the  categories  are 
meaningless;  (5)  people  do  not  know 
their  complete  ancestry;  (6)  we  are  all 
supposed  to  have  equal  protection 
imder  the  law  (race  neutral,  color  blind); 
(7)  we  are  all  Americans,  we  are  a 
melting  pot,  we  are  one  nation;  (8)  we 
are  all  human  beings;  (9)  it  is 
dehumanizing  to  categorize  people  like 
nuts  and  bolts;  and  (10)  it  is  upsetting 
(for  example,  the  categories  are  too 
limited;  reminds  people  of  the  Nazi 
holocaust). 

Should  there  be  standards  at  all? 
Directive  No.  15  is  used  widely  and  the 
strong  consensus  of  public  comment 
was  to  continue  the  issuance  of 
standards  for  collecting  data  on  race  and 
ethnicity.  The  background  and  demand 
for  the  issuance  of  Directive  No.  15  in 
1977  is  reviewed  in  59  FR  29831, 
(1994). 

As  part  of  the  public  comment  period. 
Federal  agencies  were  asked  to  provide 
information  about  their  requirements  for 
data  on  race  and  ethnicity.  Federal 
agencies  report  that  the  standards  in 
Directive  No.  15  have  facilitated  the 
exchange  of  data  among  agencies  and 
among  states,  in  instances  where  data 
are  not  used  exclusively  within  a 
particular  agency  or  program.  Even 
where  it  is  not  required.  Directive  No. 
15  standards  are  often  used  in  State  and 
business  record  systems  and  by 
marketers  as  a  matter  of  convenience 
and  to  facilitate  comparisons  with  other 
data  sets. 

The  information  also  suggests, 
however,  that  Directive  No.  15  may  give 
u  false  sense  of  comparability  and 
continuity  among  data  sets.  Even  where 
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the  definitions  of  categories  are 
comparable,  there  have  been  variations 
in  collection  and  processing  procedures 
that  lead  to  inoHisistencies  in  the  data. 
Additional  differences  occur  because  of 
the  mix  of  self-identification  and 
obsOTver-identification  of  race  and 
ethnicity. 

Agencies  having  statutwy 
requirements  to  use  racial  and  ethnic 
data  for  policy  development,  program 
evaluation,  and  civil  rights  monitoring 
and  enforcement:  (1)  Want  historical 
continuity  of  the  data;  (2)  generally 
oppose  a  "multiracial"  category  because 
the  persons  seeking  this  category  are 
already  covered  by  existing  racial 
categories;  (3)  indicate  that  the 
perception  of  others  is  more  valid  for 
evaluating  discrimination  than 
individual  self-identification;  (4)  note 
that  standardized  reporting  foimats,  like 
the  Employer  Information  Report,  EEO- 
1,  rely  on  observer  identification;  (5) 
express  concern  about  the  cost  of 
making  changes  that  will  affect  both 
Federal  agencies,  respondraits,  and 
other  governmental  bodies;  and  (6) 
generally  favor  the  broad  group 
structure  of  Directive  No.  15  in  its 
present  format 

Data  collection  agencies  have 
legislative  authority  to  collect  racial  and 
ethnic  data  needed  for  Federal  programs 
and  in  the  case  of  the  decennial  census, 
for  redistricting.  They  also  use  racial 
and  ethnic  data  for  analyses  of  social, 
economic,  and  health  trends  for 
population  groups.  These  agencies  said: 

(1)  The  categories  in  Directive  No.  15 
confuse  some  respondents  because  they 
are  inconsistent,  too  broad  for  some 
purposes,  and  the  concepts  of  race, 
Hispanic  origin,  and  ancestry  overlap: 

(2)  historical  continuity  of  the  data  is 
important;  (3)  it  is  important  to  be  able 
to  aggregate  any  new  categories  back  to 
the  1977  Directive  No.  15  categories;  (4) 
corrections  are  needed  in  Directive  No. 
15  (for  example,  there  is  no  category  for 
South  American  Indians  and  only 
Hispanic  Whites  and  Hispanic  Blacks 
are  identified  in  the  miniTnnm 
combined  format);  (5)  subgroups  of 
Asians  and  Hispanics  were  most 
fraquenUy  dted  as  a  need  but  required 
data  collection  should  be  limited  to 
groups  with  suffident  nimibers  to 
generate  meaningful  estimates;  (6)  a  few 
agendes  expressed  interest  in 
subcategories  of  the  Black  population 
(e.g.,  African,  West  Indian);  and  (7)  for 
American  Indians,  some  expressed  a 
need  to  require  the  identification  of 
Federal-  versus  state-recognized  tribes. 
Many  felt  a  "multiracial"  category  (that 
does  not  specify  the  races)  is  too 
heterogeneous  and  affects  the  coimts  of 
other  groups  in  unknown  ways. 


Agencies  that  collect  health  data 
particularly  need  to  know  spedfic 
categories  because  some  diseases  and 
health  problems  are  more  prevalent 
among  certain  radal  and  ethnic  groups. 
Data  collection  agendes  are  concerned 
about  the  significant  operational, 
technical,  and  cost  issues  of  a  "check  all 
that  apply"  approach  for  multiradal 
persons.  For  example,  processing 
systems  would  have  to  be  changed  to 
allow  for  reporting  more  than  one 
category.  Additionally.  Federal  laws 
have  been  written  with  the  assumption 
that  persons  identify  with  one  radal 
group;  these  laws  would  either  have  to 
be  changed  at  some  method  would  have 
to  be  devised  to  meet  legislative 
requirements. 

Federal  agendes  have  interpreted 
Directive  No.  15  to  apply  only  to 
primary  data  collection;  data  collection 
imder  grants  may  or  may  not  comply 
with  it 

Issue  2.  Should  Directive  No.  15  be 
revised?  Should  there  be  difiierent 
collection  standards  for  diffnent 
purposes? 

Among  those  who  favor  collection  of 
radal  and  ethnic  data,  there  is 
significant  difference  of  opinion  as  to 
whethw  Directive  No.  15  should  remain 
essentially  as  it  is  or  should  be  revised. 
While  some  believe  there  should  be  no 
change  in  Directive  No.  15.  others  say 
ethnic  identification  is  in  constant  flxix 
and  Directive  No.  15  should  be  dianged 
now  and  subsequently  reviewed 
periodically  (for  example,  after  every 
decennial  census).  The  Directive  No.  15 
categories  are  nearly  two  decades  old 
and  many  people  say  they  no  longer 
identify  with  the  categories. 
Intermarriage,  changes  in  immigration 
flows,  and  changes  in  ethnic 
consciousness  are  some  of  the  reasons. 
These  changes  in  our  basic  population 
structure  suggest  an  increasingly  diverse 
sodety  and  unforeseen  future  needs  for 
radal  and  ethnic  data. 

PubUc  testimony  and  research 
indicate  that  race  and  ethnidty  are 
subjective  concepts  and  inherenUy 
ambiguous.  For  purposes  of  collecting 
data  in  the  United  States,  race  and 
ethnidty  are  cultural  concepts  and 
sodal  constructs.  As  stated  in  the 
current  version  of  Directive  No.  15,  the 
racial  and  ethnic  categories  are  not 
intended  to  refled  sdentific  or 
anthropological  definitions  of  who 
should  be  included  in  a  particular 
category.  The  definitions  of  the 
miTiimnm  set  of  papulation  categories 
under  Directive  No.  15  include 
references  to  color,  ancestry,  and 
geographic  origins  in  an  effort  to 
approximate  sodal  constructs  of  race 
prevalent  in  the  United  States. 


In  line  with  the  subjective  natiire  of 
the  concept,  research  shows  people 
change  how  they  classify  themselves 
with  respect  to  race  and  ethnicity.  There 
is  significant  inconsistency  in  the 
measiuement  of  ethnicity  particularfy. 
Research  shows  different  responses  are 
sununoned  by  the  format  of  questions 
(open  or  spedfied  categories),  the 
niunber  of  categories,  the  examples 
listed,  changes  in  self-perceptions 
within  groups  and  among  age  cohorts, 
and  the  political  climate. 

The  differing  views  of  whether 
Directive  No.  15  should  be  revised  relate 
to  the  purpose  for  collecting  such  data. 
Fedend  agencies  that  use  racial  and 
ethnic  data  for  regulatory  programs, 
dvil  rights  monitoring  and  enforcement 
generally  oppose  any  revision  of 
Directive  No.  15  for  the  reasons 
described  in  Issue  1.  Directive  No.  15  is 
seen  as  providing  practical  gmdelines 
for  visual  identification  in  a  broad  and 
relatively  straightforward  manner  of  the 
population  groups  that  have  historically 
suffered  discrimination. 

Where  trend  analyris  of  sodal  and 
economic  changes  was  the  commenter's 
purpose,  more  detailed  categories  were 
often  favored.  The  preference  varies  for 
other  purposes  such  as  poficy 
development  and  program  fund 
allocations.  In  the  pubUc  hearings  and 
letters  to  OMB,  persons  concerned  with 
self-identification  generally  favored 
revisions  that  would  provide  more 
detailed  categories  and  more  freedom  of 
choice  (see  Issue  6). 

Given  the  distind  uses  of  radal  and 
ethnic  data  in  the  Federal  government 
(especially  trend  analysis  versus 
regulatory  and  civil  rights  monitoring 
and  enforcement),  the  possibility  of  a 
two-part  Directive  No.  IS,  with  one  part 
focusing  on  each  purpose,  has  been 
suggestMl  as  an  option  if  there  are 
changes  to  Directive  No.  IS.  Fart  A  of 
Directive  No.  15  could  provide  more 
detailed  standards  for  use  w^en  a  major 
purpose  is  trend  analysis  (such  as  in  the 
decennial  census  and  perha(>s 
household  surveys).  Such  a  standard 
would  track  the  increasing  diversity  of 
the  U.S.  population  and  provide  better 
information  to  inform  decisions  about 
whether  the  categories  for 
administrative  and  enforcement 
purposes  should  be  expanded.  Part  B  of 
Directive  No.  15  could  remain 
essentially  unchanged  for  use  in 
program  evaluations  and  dvil  rights 
monitoring  and  enforcement. 

There  are  disadvcuitages  to  having  two 
levels  of  data  collection  spedfied  in  the 
standards  of  a  revised  Directive  No.  15. 
The  most  serious  disadvantage  could  be 
data  sets  with  different  coimts  of 
population  groups  that  cannot  be 
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related,  a  result  of  different  coding  and 
tabulation  niles.  This  is  especially  the 
case  if  the  specific  races  of  multiracial 
persons  are  identified.  Two  sets  of  data 
could  be  confusing  to  data  users  who 
may  be  imsure  of  which  set  to  use  for 
various  purposes.  To  prevent  refocusing 
the  problem  from  data  collectioD  to 
tabulation,  there  would  have  to  be 
generally  agreed-upon  procedures  aiul 
guidelines  im  how  agencies  would 
tabulate  data  for  program  purposes.  The 
procediu«s  should  ensure  that  detailed 
data  collections  could  be  tabulated  back 
to  the  broad  categories  of  the  1977 
Directive  No.  15  in  a  standard  way 
across  programs.  Standard  and  generally 
agreed-upon  tabulation  rules  would  be 
needed  for  the  various  combinations  of 
multiracial  entries,  including  those 
where  neither  race  is  "White."  The 
Bureau  of  the  Census  already  has 
procedures  for  aggregating  detailed  data 
from  the  1990  census  to  the  broader 
categories  of  Directive  No.  15.  The 
reaggregations  could  become  more 
complicated  because  of  the  different 
assumptions  that  would  be  required. 
The  requests  of  some  groups  who  do  not 
feel  they  fit  into  existing  categories  (e.g.. 
some  Arabs,  Creoles,  and  Cape 
Verdeans)  suggest  that  aggregations 
could  become  even  more  problematic. 
Also,  the  quality  of  the  reaggregated 
data  can  vary  by  geographic  area. 

Some  say  cost  should  not  be  an 
"excuse"  for  failing  to  improve  data 
collection  on  race  and  ettmicity, 
especially  where  the  data  are  used  for 
protection  of  dvil  rights.  Ohers 
expressed  concern  about  the  cost  of 
making  changes  to  Directive  No.  15 
when  the  broad  categories  are 
acceptable  choices  for  most  of  the 
population  and  cover  programs  affecting 
almost  all  persons.  Added  costs 
associated  with  more  detailed  categories 
are  discussed  in  Issue  6  below. 

Federal,  State,  and  local  government 
agencies  urged  that  any  revisions  ensure 
that  data  can  be  tabulated  back  to  the 
1977  categories.  Most  expressed  a 
preference  to  maintain  historical 
continuity  of  the  two  decades  of  data 
sets  with  the  understanding  they  are  not 
perfectly  comparable.  It  was  also 
recognized  that  final  tabulations  give 
the  data  an  appearance  of  comparability 
among  data  sets  when  actually  there  are 
differences  caused  by  data  collection 
methods  (especially  self-identification 
versus  identification  by  observers). 
Nevertheless,  the  data  are  widely 
accepted  by  coiuts  and  government 
agencies  as  reliable  indicators  of  change 
in  housing  patterns,  redistricting.  and 
labor  markets. 

If  there  are  revisions  to  Directive  No. 
15.  research  indicates  that  changes  in 


the  race  and  ethnic  categories  on 
administrative  records  will  present 
problems  in  data  comparability  over 
time.  The  categories  on  the  records 
reflect  what  they  were  as  of  the  time  of 
initial  enrollment  and  the  categories  are 
generally  carried  without  change  for 
decades.  Administrative  records  are 
often  collected  from  State  and  local 
sources,  which  have  a  variety  of 
recordkeeping  practices,  are  not 
required  to  meet  Directive  No.  15  (but 
often  do),  and  are  unlikely  to  collect 
information  for  detailed  categories.  A 
few  States  now  require  a  "mixed  race" 
category.  There  wUl  be  increasing  value 
to  the  Federal  government  if  State 
records  use  the  same  categories  as 
Directive  No.  15. 

Federal  and  State  government 
agencies  emphasized  that  if  there  are 
revisions,  a  reasonable  amount  of  time 
needs  to  be  given  to  phase  in  the 
changes. 

Issue  3.  Should  "race/ethnidty"  be 
asked  as  a  single  identification  or 
should  "race"  identification  be  separate 
hoia  Hispanic  origiq  or  other 
ethnicities? 

Directive  No.  15  states  that  it  is 
preferable  to  coUect  data  on  race  and 
Hispanic  separately  to  allow  flexibility. 
U  a  combined  format  is  used  to  collect 
racial  and  ethnic  data  the  miniTnnm 
acceptable  categories  are:  American 
Indian  or  Alaskan  Native;  Asian  or 
Pacific  Islander;  Hispanic;  White,  not  of 
Hispanic  origin;  and  Black,  not  of 
Hispanic  origin.  The  use  of  the  Hispanic 
category  in  the  combined  format  does 
not  provide  information  on  the  race  of 
those  selecting  it.  As  a  result,  the 
combined  format  makes  it  impossible  to 
distribute  persons  of  Hispanic  ethnicity 
by  race  and,  therefore,  reduces  the 
utility  of  the  four  racial  categories  by 
excluding  from  them  persons  who 
would  otherwise  be  included.  Thus,  the 
two  formats  currently  permitted  by 
Directive  No.  15  for  collecting  racial  and 
ethnic  data  do  not  provide  comparable 
data. 

Public  testimony  reflected  some  data 
problems  with  the  standards  in 
Directive  No.  15.  The  combined  format 
does  not  provide  for  identification  of 
Asians  or  American  Indians  with 
Hispanic  origins,  and  would  classify  the 
people  of  Equatorial  Guinea,  who  are 
geographically  Africans  but  who  speak 
Spanish,  as  Hispanic.  There  is  no 
apparent  category  for  Central  and  South 
American  Indians. 

Some  persons  from  non-Hispanic 
ethnic  groups  questioned  why 
Hispanics  had  been  singled  out  as  the 
only  ethnic  group  specifically  identified 
in  Directive  No.  IS.  Others  objected  to 
the  term  "non-Hispanic"  because  it 


defines  people  by  what  they  are  not  Far 
example,  rather  than  "White,  not  of 
Hispanic  origin,"  a  category  might  be 
"Wiiite,  European  ethnicity"  or 
"American  Indian,  Mexican."  This 
approach  would  require  a  question  that 
identifies  ancestry  groups  within  the 
broad  race  croups. 

Most  Fecferal  agencies  did  not 
comment  on  whether  raoe  and  Hispanic 
origin  should  be  collected  in  one 
question  or  two  questions,  although 
many  agencies  have  been  using  the 
combined  format  for  a  number  of  years 
and  have  developed  data  series  with  the 
resulting  data.  Tliose  few  that 
commented  were  split  on  the  issue. 

The  public  indicated  differences  of 
opinion  also.  Those  who  favored  asking 
race  and  Hispanic  origin  separately  said 
Hispanics  were  a  multiracial  population 
and  a  cultural  (not  a  race]  group.  Many 
Latin  American  countries  are  populated 
by  immigrants  from  parts  of  Europe 
other  than  Spain.  Many  wanted  to 
identify  Asian-Hispanics  and  American 
Indian-Hispanics.  Research  shows 
Hispanics  who  self-identify  as  White 
also  fare  better  economically;  thus,  some 
said  two  questions  were  needed  because 
ethnicity  alone  was  insufficient  for 
determining  which  Hispanics  are  likely 
to  be  victims  of  discrimination.  Others 
were  concerned  with  historical 
continuity  of  data  concepts  and  wanted 
to  be  able  to  generate  statistics  for  the 
total  White  and  total  Black  population. 
When  separate  questions  are  used  to 
collect  racial  and  ethnic  data,  there  is 
adso  a  technical  matter  of  which 
question  should  be  asked  first. 

Some  who  favored  asking  race/ 
Hispanic  origin  as  one  question  said 
many  Hispanics  do  not  identify 
themselves  as  a  race.  Others  favored  this 
approach  as  a  way  to  end  the  practice 
of  using  the  term  "race"  which  they  see 
as  a  social  rather  than  a  scientific 
construct. 

For  some  individuals,  race  and 
ethnicity  may  not  be  clearly  separable. 
One  proposed  solution  is  to  ask  a  siogle 
race/ethnidty  question  (that  is,  one 
question  in  which  "Hispanic"  is 
included  in  the  list  with  the  broad  race 
categories)  and  allow  respondents  to 
mark  all  that  apply.  Hispanics  who 
identify  with  a  race  category  could  maiii 
both  categories.  Hispanic  respondents 
who  do  not  identify  with  any  race 
category  could  mark  "Hispanic"  only. 
The  question  would  correspond  to  self- 
perceived  membership  in  population 
groups  defined  by  cultural  heritage, 
language,  physical  appearance,  or  other 
characteristics. 

Some  research  supports  the  public 
comments  that  some  respondents  are 
confused  about  how  to  respond  to 
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separate  race  and  Hispanic  origin  items. 
In  the  1990  census,  4  in  10  Hispanics 
marked  "Other"  in  the  race  question 
and  about  10  percent  of  the  population 
did  not  respond  to  the  Hispanic  origin 
item.  The  1990  census  reinterview 
study,  in  which  the  answers  given  by  a 
sample  of  respondents  to  the  1990 
census  were  compared  with  answers 
they  gave  in  a  reinterview  after  the 
censtis,  also  showed  that  Hispanics  had 
high  levels  of  inconsistent  reporting  ui 
the  race  item.  These  results  indicate  the 
question  may  not  be  operating  as 
intended. 

Cognitive  research  shows  that  many 
Hispanics  perceive  redundancy  in 
separate  race,  Hispanic  origin,  and 
national  (vigin  questions.  Some 
Hi^)aiuc  respiHidents  do  not  identify 
with  the  Black  or  the  White  category, 
and  are  offended  by  an  "Other  race" 
category  (which  they  interpret  to  mean 
that  Hispanics  are  less  important  than 
other  races  since  they  do  not  have  their 
own  "label").  Ftx  some,  "White"  is 
synonymous  with  "An^o"  meaning 
non-Hispanic.  For  example,  in  a  focus 
group,  a  Mexican-Amancan  man  said 
that  where  he  Uved  people  woe  either 
Mexicans  at  Anglos.  He  was  confused 
by  a  race  question  that  seemed  to  be 
trying  to  make  him  say  he  was  White 
and  to  his  mind,  non-Hispanic.  In  an 
analysis  of  the  responses  of  Hispanics  to 
the  race  qiiestion  in  the  1990  Panel 
Study  of  Income  Djmamics,  Cubans 
were  the  most  likely  and  Mexican- 
Americans  the  least  likely  to  identify 
themselves  as  "White."  Cognitive 
research  shows  some  Hispanics, 
espedally  the  foreign  bom,  expect  to  see 
a  single  catesoiy  for  Hisp«nics. 

If  race  andHispanic  origin  are  asked 
as  two  separate  questions,  there  is  the 
issue  of  whether  to  ask  race  or  Hispanic 
origin  first.  Research  done  since  1987 
indicates  that  additional  instructions 
and  asking  Hispanic  oriigin  first  reduce 
nonresponse  to  that  question.  Asking 
Hispanic  origin  first  also  reduces 
reporting  as  "other  race"  and  increases 
reporting  as  "White"  by  U.S.-bom 
Hispanics  but  not  by  immigrants.  A 
large  minority  of  respondents  still  report 
as  "other  race."  The  Census  Bureau  will 
conduct  research  in  the  1996  National 
Content  Test  for  the  2000  census  to 
determine  whether  placing  the  Hispanic 
item  first  affects  consistency  of 
responses  and  reporting  in  the  race 
category  among  sul^roups  not 
adequately  represented  in  other  studies. 

The  futiue  research^agenda  is 
described  in  Section  C  below. 

Issue  4.  Should  self-identification  or 
the  perception  of  an  observer  gtiide  the 
methods  for  collection  of  radal  and 
ethnic  data? 


At  the  heart  of  criticisms  and  public 
requests  for  review  of  Directive  No.  15 
is  die  feeling  of  some  persons, 
particularly  those  of  mixed  heritage, 
that  they  caimot  accurately  identify 
their  race  and  ethnidty  as  they  prefiar  in 
Federal  data  systems  using  the  current 
categories.  They  say  the  government 
shoudd  not  limit  their  choice  of 
identification.  As  stated  in  the  second 
prindple  for  the  review  of  racial  and 
ethnic  categories  (Section  D  below), 
ideally  0MB  prefers  that  self- 
identificaticm  should  be  facilitated  to 
the  greatest  extent  possible  but  there  are 
data  collection  systems  where  observer 
identification  is  more  practical.  Federal 
censuses,  surveys,  and  vital  records  give 
preference  to  using  self-identification; 
that  is.  having  the  individual  (or  in 
some  cases  a  proxy  respondent)  provide 
the  informati<Hi  requested  about  his  or 
her  race  and  Hispanic  origin. 

Research  shows  that  ettmic  groups 
evolve  and  may  modify  thmr  prefnred 
ethnic  group  namer.  individuals  may 
represent  their  affiliation  widi  groups 
differently  depending  en  the  situadon 
and  may  alter  their  perceived  ethnic 
membership  over  time.  Category  names 
need  to  be  acceptable  and  generally 
understood  both  by  members  and 
nonmembere  of  the  groups  to  which 
they  apply. 

Self-identification  is  not  the  preferred 
method  among  Federal  agendes 
concerned  with  monitoring  and 
enforcement  of  dvil  rights.  They  prefiar 
to  collect  racial  and  ethnic  data  by 
visual  observation.  Since  discrimination 
is  based  on  the  perception  of  an 
individual's  race  or  Hispanic  origin, 
these  agendes  oppose  any  changes  that 
would  make  it  more  difficult  to  collect 
data  by  observation.  Such  proposed 
changes  include  the  suggested 
"multiradal"  category  as  well  as 
identification  of  national  origins  and 
ethnidties  (for  example,  "Arab"  or 
"Cape  Verdean").  These  agendes  say 
that  if  categories  are  more  detailed  and 
indude  nationality  groups,  or  if  there  is 
a  "multiradal"  category  (and  espedally 
if  the  multiple  races  have  to  be 
identified),  it  would  be  virtually 
impossible  to  give  instructions  for  how 
to  classify  by  visual  observation. 

Additionally,  they  report  it  is  their 
experience  that  dired  inquiry  about  a 
person's  race,  ethnidty,  or  national 
origin  sometimes  raises  concerns  among 
employees  or  other  respondents  about 
the  piupose  of  collecting  the  data. 

American  Indian  groups  express 
concern  about  self-identification.  Tribal 
recognition  of  stattis  as  an  American 
Indian  or  Alaskan  Native  (Alaskan 
Indian,  Eskimo,  or  Aleut)  is  a  legal 
definition,  not  one  of  long-ago  ancestry. 


In  the  1990  census,  8.7  million  persons 
reported  in  the  ancestry  question  that 
they  were  American  Indian  but  only  1.9 
million  reported  American  Indian  race. 
Only  3  of  4  vfho  reported  "American 
Indian"  as  their  race  gave  "American 
Indian"  as  their  first  ancestry;  about  9 
percent  gave  an  European  first  ancestry. 
There  an  also  regional  effects  in 
reporting  American  Indian  as  a  race 
related  to  the  prevalence  of 
intermarriage,  migration.  Federal 
recognition  of  regional  tribes,  and 
attitudes  towards  Indians. 

Development  of  Federal  data  sets 
indudes  increased  use  of  administrative 
records  matched  to  sturvey  data  for  trend 
analysis.  This  makes  the  issue  of  data 
collection  methods,  both  by  observatioa 
and  self-identification,  a  greater 
technical  difficulty  than  in  the  past 
Where  identification  is  by  obaerven  or 
proxy  respondents,  blood  relatives  may 
be  identified  differently  in 
administrative  records  and  an 
individual  may  be  identified  differently 
among  data  sets. 

Issue  5.  Should  population  size  and 
geographic  distribution  of  groups  be 
criteria  in  the  final  dedsion  of  Directive 
No.  15  categories? 

Many  of  ue  groufM  for  which  data 
collection  has  been  requested  are 
numerically  small  and  often  are  foimd 
primarily  in  spedfic  geographic  areas. 
In  national  sample  surveys,  these  factors 
often  make  it  imreasonably  oosdy  or 
burdensome  on  the  public  to  colled 
reliable  data.  A  question  that  allows  for 
self-identification  to  the  greatest  extent 
possible  may  be  very  lei^thy.  Some  see 
this  as  a  technical  problem,  others  do 
not 

There  are  difficulties  with  using  size    . 
of  population  as  a  basis  for  making  a 
population  group  a  spedfic  category. 
The  size  of  the  population  is  itself  a 
subjed  of  controversy  at  times. 

For  sample  surveys,  how  small  is  "too 
small"?  S^ple  data  can  provide  only 
an  estimate  of  a  number  and  not,  with 
100-percent  certainfy,  the  true  niunber 
itself.  The  smaller  the  group,  the  more 
unreliable  estimates  are  with  resped  to 
sampling,  error.  For  example,  in  die 
Current  Population  Survey  (CPS),  a 
national  siuvey  of  households,  summary 
measures  such  as  means  and  percentage 
distributions  are  shown  only  when  the 
population  base  is  75,000  or  greater.  An 
example  of  how  much  samplfrig  error 
increases  in  a  survey  as  the  population 
size  of  a  group  decreases  can  be 
provided  for  a  charaderistic  such  as  the 
poverty  rate.  If  the  estimated  poverty 
rate  for  the  total  U.S.  population  is 
about  14  to  15  percent  (a  90-percent 
confidence  interval),  then  for  a 
population  group  of  1  million  persons* 
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the  poverty  rate  would  be  about  8  to  21 
percent;  for  a  population  group  of 
500,000  persons,  the  poverty  rate  would 
be  about  6  to  23  percent;  and  for  a 
population  group  of  200,000  persons, 
the  poverty  rate  would  be  about  1  to  28 
percent.  (A  90-percent  confidence 
interval  can  be  interpreted  roughly  as 
providing  90-percent  confidence  that 
the  true  number  falls  between  the  upper 
and  lowOT  limits.)  The  accuracy  and 
reliability  of  an  estimate  depends  not 
only  upon  sample  sizes,  but  also  upon 
whether  the  groups  are  "controlled" 
(i.e.,  weighted  to  independent 
estimates).  Estimates  of  the  Asian  and 
Pacific  Islander  population  fit>m  the 
1994  March  Current  Popidation  Survey 
differed  by  about  20  percent  bom 
demographic  estimates  due  primarily  to 
this  furtor. 

One  person  suggested  that  groups 
should  constitute  at  least  one  percent  of 
the  population  (nationally,  about  2.6 
milUon  in  1994)  to  be  considered  as  a 
separate  category.  A  time  frame  and  data 
soimre  would  have  to  be  agreed  upon  if 
such  a  guideline  were  considered. 

Issue  6.  What  should  the  specific  data 
collection  and  presentation  categories 
be? 

There  are  no  clear,  unambiguous, 
objective,  generally  agreed-upon 
definitions  of  the  terms,  "race"  and 
"ethnicity."  Cognitive  research  shows 
that  respondents  are  not  always  clear  on 
the  differences  between  race  and 
ethnicity.  There  are  differences  in 
terminology,  group  boundaries, 
attributes,  and  dimensions  of  race  and 
ethnicity.  Historically,  ethnic 
communities  have  absorbed  other 
groups  through  conquest,  the  expansion 
of  national  boundaries,  and 
acculturation. 

Groups  differ  in  their  prefaired 
identification.  Concepts  also  change 
over  time.  Research  indicates  some 
respondents  are  referring  to  the  national 
or  geographic  origin  of  their  ancestors, 
while  others  are  referring  to  the  culttue, 
religion,  racial  or  physical 
characteristics,  language,  or  related 
attributes  with  which  they  identify.  The 
1977  Directive  No.  15  categories  are  a 
mix  of  these.  The  categories  do  not 
represent  objective  "truth"  but  rather, 
are  ambiguous  social  constructs  and 
involve  subjective  and  attitudinal 
issues. 

Some  said  the  categories  should 
reflect  ancestry  or  cultiuvl  affiliation 
^     rather  than  skhi  color.  Some  wanted  to 
indicate  they  were  "American"  and  had 
ancestry  from  a  particular  geographic 
region  ("hyphenated  Americans")  while 
others  opposed  this  ("we  are  all 
Americans").  Cognitive  research 
indicated  that  some  people  use  race  and 


ethnic  origin  interchangeably;  they  see 
little  difference  between  the  two 
concepts.  Most  people  do  understand 
the  concept  of  ancestry. 

Some  groups  stated  that  their 
preference  was  for  standard  categories 
that  would  maximize  the  size  of  their 
population  because  they  believed  larger 
numbers  provide  importance  in  society 
and  greater  political  leverage. 

In  short,  ^ups  differed  m  what  they 
considered  the  most  desirable  standard. 
It  is  impossible  to  satisfy  every  request 
for  racial  and  ethnic  categories  that 
0MB  received;  such  a  list  would  be  both 
lengthy  and  contradictory.  Some 
persons  requested  religious 
identification;  this  option  is  not 
disciissed  below  because  the  Federal 
collection  of  religious  affiUation  has 
been  interpreted  as  possibly  violating 
the  separation  of  church  and  state. 

Some  suggested  a  completely  open- 
ended  question  with  no  standard 
categories  for  data  collection;  rather, 
standards  would  be  set  for  data 
tabulation.  An  open-ended  question  is 
discussed  in  part  (e).  Multiracial  option 
(2){cc). 

Below  is  a  discussion  of  public 
comment  with  regard  to  the  ciurent 
broad  categories  of  "White,"  "Black," 
"Asian  or  Pacific  Islander,"  "American 
Indian  or  Alaskan  Native,"  and 
"Hispanic  origin."  Part  (e)  below 
discusses  options  with  respect  to 
classification  of  persons  of  multiple 
races,  a  category  that  does  not  exist  in 
the  current  standards.  Where  possible, 
in  the  discussion  of  options  and  their 
pros  and  cons,  past  research  results  are 
included. 

As  pari  of  the  discussion  of  options, 
the  cost  of  proposed  changes  with 
respect  to  collecting,  tabulating,  and 
analyzing  data  is  an  essential 
consideration  (see  Section  D,  General 
Principle  8).  Any  changes  in  Directive 
No.  15  will  be  imposed  on  tens  of 
thousands  of  State  and  local  agencies 
such  as  law  enforcement  agencies 
(through  the  Uniform  Crime  Reporting 
system),  school  districts,  the  business 
commimify,  and  others  required  to  use 
the  Directive  in  reporting  these  data  to 
the  Federal  government.  If 
administrative  records  for  Fed«^ 
programs  have  to  be  completely  updated 
to  meet  a  new  standard,  there  will  be 
significant  costs  to  entities  that  report  to 
the  Federal  Government.  For  example, 
the  State  of  Florida  estimates  it  would 
cost  $2  million  to  change  school 
enrollment  records. 

Changes  in  the  currant  Directive  No. 
15  would  also  entail  additional 
processing  costs  as  software  and 
sometimes  data  captiue  methods  would 
have  to  be  changed.  For  example,  it  is 


more  expensive  to  captiue  and  code 
handwritten  responses  to  open-«nded 
questions  than  fixed,  pre-determined 
categories.  Some  of  the  increased  costs 
associated  with  categories  more  detailed 
than  the  current  Directive  No.  IS  would 
include: 

•  Interviewer  training  for 
implementing  changes  in  collecting 
these  data  and  updating  of  interviewer 
instruction  manuals; 

•  Additional  interview  time  to  collect 
more  detailed  data; 

•  The  technical  and  practical  . 
difficulty  of  administering  more 
detailed  or  more  complex  categories 
(such  as  long  lists  of  nationalities, 
especially  if  multiple  responses  are 
allowed)  in  telephone  surveys; 

•  Increases  in  computer 
reprogramming  and  data  processing 
costs; 

•  Increases  in  the  likelihood  of 
litigation  over  data  aggregation  and 
processing  decision  rules; 

•  Increases  in  the  costs  of 
disseminating  data  in  hard  copy  or 
electronic  format  and  storing  larger 
computer  data  files; 

•  Updating  program  manuals, 
regulations,  and  recordkeeping 
requirements  to  reflect  changes;  and 

•  Making  data  analysis  more 
complex. 

The  cost  considerations  described 
above  apply,  in  varying  degrees,  to  any 
change  and  so  are  not  described  further 
in  the  discussion  below  of  pros  and 
cons  for  the  various  options  raised  in 
pubUc  comment. 

(a)  White 

In  Directive  No.  15,  the  "White" 
category  includes  persons  having 
origins  in  any  of  the  original  peoples  of 
Eiuope.  North  Africa,  or  the  Middle 
East.  The  public  comment  included 
suggestions  for  subcategories  and 
related  changes  in  terminology  to  collect 
more  detailed  information  on  White 
ethnic  groins  according  to  the 
geographic  region  of  their  ancestors. 
This  summary  reports  only  on  options 
proposed  during  public  hearings  and  in 
the  public  comment  period.  It  also 
highlights  pros  and  cons  for  these 
options  as  raised  in  pubfic  comment  or 
shown  by  research,  friclusion  in  the 
summary  does  not  reflect  OMB 
endorsement  of  the  comments  or 
suggestions.  Requests  included: 

Options  Suggested  in  Public  Comments 

(1)  Collect  data  for  White  ethnic 
groups  according  to  the  country  of 
ancestral  origin  (for  example,  German, 
Scottish,  or  Irish).  Some  prefer  other 
terms  such  as  "European-American,"  or 
"German- American"  and  some 
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requested  that  "Eiiropean"  be  further 
subcategorized  into  "Western 
European"  and  "Eastern  European." 

Some  suggested  subcategories  for 
identifying  the  original  peoples  of      i 
Eiuope,  North  Africa,  and  Southwest 
Asia  (Middle  East). 

Pros  of  Option  (a)(1): 

•  Collection:  Some  persons  Identify 
more  with  their  ancestiy  than  with 
"White"  as  a  racial  category. 

•  Tabulation  and  analysis:  Indicates 
the  ethnic  diversity  of  the  "White" 
population. 

Cons  of  Option  (a)  (1): 

•  Collection: 

— ^Physical  space  on  forms:  If  national 
origin  groups  are  listed,  considerably 
more  space  woiild  be  needed. 
— ^Telephone  interviews:  More  difficult 
than  currently,  especially  if  national 
origin  groups  are  listed;  more  time 
consuming  to  ensure  that  respondent 
is  given  the  opportimity  to 
understand  the  possible  choices. 
— Data  quality:  Effect  on  counts  of 
specific  nationality  groups  if  country 
not  listed  as  an  example;  count  also 
affected  by  which  nationalities/ 
coujitries  are  listed;  respondent  may 
be  confiised  between  reporting 
ancestry  (e.g.,  German)  votsiis  country 
of  birth  (e.g.,  Russia);  and  some 
respondents  do  not  kn^w  their 
ancestry. 
— Categories  not  required  by  Federal 
legislation/programs  and  States 
unJikely  to  collect  this  detail  in 
administrative  records. 
— ^Visual  observation:  Nationality  not 

easily  determined. 
•  Tabulation  and  analysis:  Need  rules 
for  tabulating  multiple  ancestries. 
More  categories  add  costs  for 
tabulation  and  analysis.  It  is  more 
complex  to  anafyza  and  report  on 
many  nationaUties  as  compared  with 
tingle  race  categcaies. 
(2)  Qeate  a  separate  category  for 
Arabs/Middle  Easterners  (ourently 
included  as  part  of  the  "White" 
category)  in  order  to  distinguish  this 
population  from  persons  of  European 
descent  in  the  "White"  category.  The 
public  comment  offered  di^rent 
suggestions  for  the  name  of  the  category 
and  how  to  define  the  population  group 
it  would  be  intended  to  cover.  Some 
comments  supported  a  separate  category 
for  the  decennial  census  eniuneration. 
but  not  necessarily  adding  a  separate 
category  to  the  minimum  set  of  racial 
and  ethnic  categories  in  Directive  No. 
15.  These  suggestions  included: 
^>eate  a  geographically  oriented 
category  called  "^ddle  Eastern" 
(based  not  on  race  but  on  region  of 
origin)  for  penoos  from  the  Middle 


East/North  Africa  and  West  Asian 
region,  regardless  of  their  race, 
religion,  or  language  group.  It  would 
include  Arab  states,  Israel,  Turkey. 
Afighanistan,  and  Iran.  Some 
suggested  also  including  Pakistanis 
and  Asian  Indians  in  their  geographic 
definition  of  the  term.  Data 
availability  on  subsets  of  the  Middle 
Eastern  regional  category  was  also 
requested.  Some  comments  referred  to 
the  "Middle  Eastern"  category  as  an 
ethnic  identifier;  some  favored  the 
addition  of  a  "Middle  Eastern" 
category  to  the  list  of  basic  racial  and 
ethnic  categories;  and  others 
suggested  a  "Middle  Eastern" 
subcategory  be  created  within  the 
"White"  category.  Those  preferring  a 
"Middle  Eastern"  to  an  "Arab" 
category  felt  that  the  category  would 
build  on  the  other  regionally  defined 
categories,  consolidate  people  from 
different  countries  but  with  similar 
cultural/geographic  experiences 
regardless  of  race,  and  distinguish 
them  from  persons  of  European 
descent  in  tiie  "White"  category. 

— ^Add  an  ethnic  category  called  "Arab- 
American"  based  on  a  linguistic  and 
cultiual  approach  to  the  minimum  set 
of  categories  in  Directive  No.  15. 
Those  who  preferred  the  twm,  "Arab" 
said  Arabs,  like  Hispanics,  are  an 
ethnic  group  of  mixed  race  and  have 
a  shared  language  and  culture.  They 
would  make  "Arab"  a  sep>arate 
category  rather  than  part  of  the 
"White"  category;  they  would  leave 
North  Africans,  who  are  not  Arabs,  as 
part  of  the  "White"  category. 

— ^Reclassify  "Muslim  West  Asians"  as 
part  of  the  "Asian  or  Pacific  Islander" 
categ(ny. 

Pros  of  Option  (aX2): 

•  Collection: 

— ^A  separate  category  would  satisfy 
Arab/Middle  Eeustem  respondents 
who  do  not  think  of  themselves  as 
"White"  or  as  having  any  identity  in 
common  with  Eurc^eans. 

— A  separate  category  would  facilitate 
self-identification  and  could  possibly 
improve  the  quality  of  the  data  on 
Arabs/Middle  Easterners. 

— ^Telephone  survey:  Easy  to  ask  if  it  is 
the  only  category  added;  however,  if 
additional  categories  are  added,  it 
may  be  problematic. 

•  Tabulation  and  analysis: 

— ^Would  provide  treatment  comparable 
to  Hispanics  (and  in  some  data  sets, 
specific  Asian  nationality  groups). 

— Data  could  be  used  in  policy 
development,  in  delivery  of  services 
and  needs  assessments,  for  civil  rights 
monitoring  and  enforcement,  and  in 
health  research. 


— ^Reflects  the  ethnic  diversity  of  the 
"White"  category. 
Cons  of  Option  (a)(2): 

•  Collection:  ^   > 
— ^Requires  space  on  form  iatm 

additional  category. 

— ^There  was  no  general  agreement  in 
public  comment  about  the  geographic 
definition  of  "Middle  East."  For 
example,  there  is  disagreement  in 
public  comment  about  whethw 
Pakistanis  and  Asian  Indians  are 
included  if  the  term,  "Middle 
Eastern"  is  used.  The  term,  "Arab" 
clarifies  that  Asian  Indians  and 
P^stanis  would  remain  classified 
with  Asians,  which  some  consider 
preferable  for  historical  continuity;  no 
requests  were  received  from  Asian 
Indians  or  Pakistanis  to  be 
reclassified.  Public  testimony 
indicated  inconsistencies  in 
imderstanding  which  coimtries 
should  be  included  as  "Arab." 

— Identification  by  observers:  Because 
some  Arabs  are  Ught-skinned  and 
some  are  dark-skinned,  idmtification 
by  visual  observation  is  prone  to 
error. 

•  Tabulation  and  analysis: 

— A  separate  Arab/Middle  Eastern 
category  may  affect  the  historical 
comparabilify  of  data  in  the  "White" 
category  and  may  affect  the  counts  of 

-    other  racial  groups  since  Arabs  are  a 
mixed  racial  group. 

— Adds  a  category  on  many  nation^ 
surveys  for  a  geographically 
concentrated  population  (about  half  of 
the  Arab  population  is  concentrated 
in  Detroit,  New  York,  Los  Angeles, 
and  Washington,  DC). 

— Relatively  small  population  (less  than 
900,000  according  to  the  1990  census, 
although  Arab  groups  claim  1-3 
million).  Geographically,  "Middle 
Easterner"  as  a  category  would 
include  persons  other  than  Arabs. 
(3)  Alternative  words  suggested  lot 

"White"  include  "Caucasian"  uid 

"Anglo." 
Pros  of  Option  (aX3): 

•  Collection:  "Caucasian"  preferred 
by  some  respondents. 

Cons  of  Option  (a)(3): 

•  Collection:  "Anglo"  generally  refers 
to  Whites  of  European  ancestry  and 
excludes  Hispanics;  this  would  affect 
historical  continuity.  The  term  tends  to 
be  used  regionally  and  may  not  be 
generally  understood. 

Past  research  results/literature  review: 
Some  object  to  the  term  "White"  (for 
example,  in  cognitive  research  one  said, 
"white  is  the  color  of  paint"  and  in  a 
letter  another  said,  "I  am  not  the  color 
of  this  paper").  Some  preferred  the  term, 
"Caucasian."  Ethnicity  is  largely 
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symbolic  or  optional  for  many  Whites. 
Whites  often  reported  inconsistently,  as 
"American,"  or  not  at  all  in  response  to 
the  1990  census  ancestry  question.  A 
significant  number  of  Whites  do  not 
strongly  identify  with  a  specific 
Eiuopean  ethnicity.  This  has  been  the 
case  for  decades.  For  example,  only 
about  55  percent  of  matched  persons 
who  reported  English,  Scottish,  or 
Welsh  in  the  March  1971  Current 
Population  Siu^ey  (CPS)  reported  the 
same  origin  in  March  1972.  The 
"example  effect"  is  very  strong  for 
White  ancestry  groups.  For  example,  in 
two  surveys  held  five  months  apart.  40 
miUion  people  reported  English  as  their 
ancestry  and  in  the  other,  nearly  50 
million  said  they  were  English.  The 
only  difference  was  placement  of  a 
question  on  language  use  in  their  home 
(EngUsh  for  90  percent  of  the 
population)  after  the  ancestry  question 
in  the  second  siuvey  and  farther  apart 
in  the  first  survey.  "German"  was  the 
first  example  in  the  1990  census 
ancestry  question  and,  as  a  result,  the 
German  population  appeared  to  grow 
very  rapidly.  Some  Whites,  however,  do 
identify  strongly  with  their  ancestry  and 
were  confused  by  the  1990  census  race 
question  which  listed  nationality  groups 
for  Asians  and  Hispanics  but  not  for 
Whites. 

(b)  Black 

The  term  "Black"  in  Directive  No.  15 
refers  to  a  person  having  origins  in  any 
of  the  Black  racial  groups  of  Afirica. 
There  were  suggestions  to  rh;^ngft  the 
definition  to  "persons  having  origins  in 
any  of  the  Black  peoples  of  Africa,"  or 
to  define  the  term  to  include  all  Black 
persons  regardless  of  coimtry  of  origin 
or  country  of  citizenship.  Requests  were 
made  to  identify  Blacks  according  to  the 
geographic  region  of  their  ancestors. 
"African-American"  and  "Black 
African-American"  were  suggested  as 
names  for  the  category  (the  suggestions 
of  "Black  American"  and  "Amerofian" 
(described  as  Blacks  who  are  American 
Natives,  Eiut)pean,  and  West  African) 
are  not  disciissed  below).  This  summary 
reports  only  on  options  proposed  during 
public  hearings  and  in  the  public 
comment  period.  It  also  highlights  pros 
and  cons  for  these  options  as  raised  in 
public  comment  or  as  shown  by 
research.  Inclusion  in  the  siunmary  does 
not  reflect  OMB  endorsement  of  the 
comments  or  suggestions.  Requests 
included: 

Options  Suggested  in  Public  Comments 

(1)  Collect  data  for  Black  ethnic 
groups  according  to  geographic  origin  of 
Black  ancestors  (African,  Haitian, 


Jamaican,  Caribbean,  West  Indian, 
Brazilian,  Ethiopian,  etc.). 
Pros  of  Option  (b)(1): 

•  Collection:  Easy  to  ask  in  a 
telephone  survey.  Some  persons 
identify  more  with  their  ancestry  than 
with  "Black"  as  a  racial  category. 

•  Tabulation  and  analysis:  Useful  for 
research  on  health,  diversity,  needs 
assessments,  trends  analysis;  does  not 
affect  historical  continuity.  Indicates  the 
ethnic  diversity  of  the  Black  population. 

Cons  of  Option  (b)(1): 

•  Collection: 

— Determining  geographic  origin  or 
nationality /ancestry  by  visual 
observation  woiild  be  difficult  and 
prone  to  error. 

— If  national  origin  groups  are  listed, 
considerably  more  space  would  be 
needed  on  forms. 

— ^Telephone  interviews  would  be  more 
difficult  than  ciurently,  especially  if 
national  origin  groups  are  listed;  more 
time  consiuning  to  ensiu«  that 
respondent  is  given  the  opportunity  to 
understand  the  possible  dioices. 

•  Tabulation  and  analysis:  Data  not 
needed  for  Federal  program  evaluation 
and  enforcement.  States  are  unlikely  to 
collect  this  detail  in  administrative 
records.  Count  of  specific  nationality 
groups  could  be  affected  if  respondent 
is  confused  between  reporting  ancestry 
(e.g.,  Haitian)  versus  country  of  birth 
(e.g..  Virgin  Islands);  some  respondents 
do  not  know  their  ancestry.  Rules  woidd 
be  needed  for  tabulating  multiple 
ancestries.  More  categories  add  costs  for 
tabulation  and  analysis.  It  is  more 
complex  to  analyze  and  report  on  many 
nationalities  as  compared  with  single 
race  categories. 

(2)  Create  a  separate  category  for 
Louisiana  (French)  Creoles.  They 
objected  to  categorization  with  Blacks  as 
they  are  a  multiracial/ethnic  group 
(African,  French,  American  Indian,  and 
Hispanic). 

Pros  of  Option  (b)(2): 

•  Collection:  Easy  to  ask  in  a 
telephone  survey  if  it  is  the  only 
category  added;  however,  if  additional 
categories  are  added  may  be 
problematic. 

Cons  of  Option  (b)(2): 

•  Collection:  Extra  space  on  forms; 
extra  time  in  telephone  interview. 

•  Tabulation  and  analysis:  Small 
population  size.  Affects  historical 
continuity  of  data  sets. 

(3)  Use  the  alternative  term,  "African 
American"  or  "Black,  Afiican- 
American." 

Pros  of  Option  (b)(3): 

•  Collection:  Commonly-used 
identification  for  Blacks  bom  in  the 
United  States  or  Blacks  whose  parents 
are  Americans. 


Cons  of  Option  (b)(3): 

•  CoUection: 

— Excludes  Afiicans  who  are  not 
American  citizens. 

— ^Term  generally  refers  to  Blacks  but 
respondents  cotild  reasonably  be 
confused  as  to  whether  to  include 
Whites,  Asians,  or  others  bom  in 
Africa  (especially  N(Mth  Africa). 
Could  affiect  historical  comparability 
of  data. 

— ^Blacks  bom  in  Brazil  or  the  Caribbean 
(especially  immigrants)  do  not 
identify  with  the  term,  "African 
American."  Some  Blacks  who  have 
been  in  the  United  States  for 
generations  have  no  record  of  where 
in  Africa  their  ancestors  wwe  bom 
and  do  not  wish  to  be  called  "African- 
Americans." 

— ^Use  of  "American"  increases 
respondent  error  by  persons  who  are 
not  Black  but  who  wish  to  identify  as 
"Americans." 

•  Tabulation  and  analysis:  Refers  to  a 
continent,  not  a  country. 

(4)  Provide  a  separate  category  for 
Cape  Verdeans  (Portuguese  and  African 
ancestry  from  Cape  Verde  on  the 
western  tip  of  Africa.  This  is  mostly  a 
multiraci^  population.  "Cape  Verdean" 
is  generally  considered  a  national, 
ethnic  and  linguistic  designation  rather 
than  a  racial  designation).  The  category 
could  be  an  etmiic  category  rather  than 
a  racial  category  as  is  the  case  for 
persons  of  Hispanic  origin. 

Pros  of  Option  (b)(4): 

•  Collection:  Would  satisfy  Cape 
Verdean  respondents  and  is  easy  to  ask. 

•  Tabulation  and  analysis:  Useful  for 
civil  rights  monitoring  and  enforcement 
in  State  of  Massachusetts. 

Cons  of  Option  (b)(4): 

•  CoUection: 

— Visual  identification  of  Cape 
Verdeans  prone  to  error  because  of 
various  skin  colors.  People  within  the 
same  family  say  they  are  identified 
differently. 

— Adds  a  category  for  a  small, 
geographically  concentrated 
population. 

•  Tabulation  and  analysis:  Not 
required  for  Federal  programs. 

Past  research  results/literature  review: 
In  surveys  from  1989  to  1991,  more 
Blacks  said  it  did  not  matter  if  they  were 
called  "Black"  or  "Afiican  American" 
than  said  they  preferred  one  over  the 
other.  Among  those  with  a  preference, 
the  ratio  choosing  "Black"  over 
"African-American"  was  1.2  to  1.  In  a 
1993  survey  in  the  Chicago  area,  a 
majority  of  Blacks  preferred  "African 
American"  for  their  ethnicity  and 
"Black"  for  their  race  but  the  proportion 
had  declined  since  1991. 
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Several  studies  of  Blacks  with  roots  in 
the  Caribbean  oi  Abicn  show  they  do 
not  feel  they  share  a  common  history  or 
culture  with  American-bom  Blacks  and 
distinguish  themselves  from  this 
population.  Further  research  is  needed 
on  the  terminology  that  is  generally 
understood  or  most  acceptable.  In  the 
1990  census,  about  370,000  persons 
wrote  in  an  entry  classified  as  "Black"; 
about  three-fourths  of  these  were  ethnic 
subgroups  such  as  Jamaican  and 
Haitian.  Cognitive  research  suggests  that 
many  foreign-bom  Blacks  interpreted 
the  race  question  in  terms  of  national 
origin  rather  than  race. 

(c)  Asian  or  Pacific  Islander 

The  definition  used  for  "Asian  or 
Pacific  Islander"  in  Directive  No.  15 
refers  to  a  person  having  origins  in  any 
of  the  orighial  peoples  of  the  Far  East, 
Southeast  Asia,  the  Indian  subcontinent, 
and  the  Pacific  Islands.  This  area 
includes,  for  example,  China,  India, 
Japan,  Korea,  the  Philippine  Islands,  the 
Hawaiian  Islands,  and  Samoa.  Public 
comment  indicated  confusion  about 
w^ch  countries  are  included  in  this 
definition,  particularly  for  "Indian 
subcontinent"  and  whether  the 
aboriginal  peoples  of  Australia  are 
included  in  this  category.  Requests  were 
made  to  have  separate  categories  for 
Asians  and  Pacific  Islanders  aAd  to 
provide  additional  subcategories  imder 
"Asians"  to  describe  better  this  diverse 
population;  to  move  Native  Hawaiians, 
American  Samoans,  and  Chamorros  to 
either  a  separate  category  or  to  the 
"American  Indian  or  Alaskan  Native" 
category.  This  summary  reports  only  on 
options  proposed  during  public 
hearings  and  in  the  public  comment 
period.  It  also  highlights  pros  and  cons 
for  these  options  as  raised  in  public 
comment  or  shown  by  research. 
IiKilusion  in  the  summary  does  not 
refiect  OMB  endorsement  of  the 
comments  or  suggestions.  Requests 
included: 

Options  Suggested  in  Public  Coaunents 

(1)  Make  two  categories,  one  for 
"Asians"  and  one  for  "Pacific 
Islanders."  Pacific  Islanders  include 
indigenous  populations  from  American 
Samoans,  Carolinians  and  Chamorros, 
and  Native  Hawaiians,  as  well  as  other 
population  groups  in  the  Pacific  Islands. 
Native  Hawaiians  have  a  specific  legal 
status  in  Federal  statutes  different  from 
other  indigenous  Pacific  Islanders. 

Pros  of  Option  (c)(1): 

•  Collection: 

—Easy  to  ask  in  a  telephone  survey. 
—Categories  are  mutually  exclusive. 

•  Tabulation  and  analysis: 


— Pacific  Islanders  are  culturally  and 
ethnically  distinct  bom  Asians  so 
separate  data  would  be  useful  for 
trends  analyses,  needs  assessments, 
and  health  research.  Historical 
continuity  can  be  maintained  by 
aggregating  "Pacific  Islanders"  with 
"Asians." 

— Separate  categories  for  Pacific 
Islanders  and  for  Native  Hawaiians 
would  meet  program  needs  of  the 
Department  of  Veterans  Affairs  to 
report  on  veterans  from  specific 
minority  groups. 
Cons  of  Option  (c)(1): 

•  Collection: 

— Adds  a  category. 

— Respondents  may  be  confused  as  to 
the  excliision  or  inclusion  of  Native 
Hawaiians  and  other  indigenous 
populations  which  could  seriously 
affect  data  quality. 

— Effect  on  data  collected  by  visual 
observation  is  unknown. 

•  Tabulation  and  analysis: 

— ^Pacific  Islanders  are  geographically 
concentrated  and  a  relatively  small 
population  group  for  a  separate 
category. 

(2)  Specify  major  Asian  nationaUty 
groups. 

Pros  of  Option  (c)(2) 

•  Collection:  Done  successfully  in  the 
1990  censiis. 

•  Tabulation  and  analysis:  Indicates 
diverse  and  significant  differences  in 
the  characteristics  of  the  Asian 
population;  potentially  useful  in 
analyses  of  health  and  other  trends. 

Cons  of  Option  (c)(2): 

*'  Collection: 
— Requires  significant  physical  space  on 

forms. 
— ^Telephone  interviews:  Tedious  to 

read  long  lists. 
— Identification  by  observers:  difficult  to 

determine  specific  nationality. 

(3)  Develop  a  new  category  for 
original  peoples  of  acquired  American 
lands  ("indigenous"  populations).  This 
would  include  persons  having  origiiu  in 
any  of  the  original  peoples  of  Nor& 
America  who  maintain  cultural 
identification  through  tribal  affiliation 
or  community  recognition  (American 
Indians,  Alaskan  Indians,  Aleuts,  and 
Eskimos);  the  Hawaiian  Islands; 
American  Samoa;  Guam;  and  the 
Northern  Marianas.  Some  suggested  thib 
be  a  "Native  American"  category.  Refer 
also  to  Option  (d)(2)  below. 

Pros  of  Option  (c)(3): 

•  Collection: 

— ^Many  Native  Hawaiians  preferred  this 
option.  They  do  not  consider 
themselves  Asians  and  they  insist  that 
they  are  not  immigrants  to  the  United 


States.  They  said  that  including  them 
in  the  large  "Asian  orPpcifir 
Islander"  category  resulted  in  date 
that  do  not  accurately  reflect  their 
social  and  economic  conditions.  Some 
representatives  of  Asian  groups 
supported  this  suggestion. 

— No  increase  in  the  niunber  of 
categories. 

— Category  mutiially  exclusive. 

•  Tabulation  and  analysis: 

— Inclusion  of  indigenous  Pacific 
Islanders  as  "Asians  or  Pacific 
Islanders"  masks  their  economic 
status.  For  example.  Pacific  Islanders 
have  relatively  high  poverty  rates. 
They  also  have  health  issues  and 
educational  needs  difiierent  from 
Asians. 
Cons  of  Option  (c)(3): 

•  Collection: 

— ^This  might  be  viewed  as  a  political 
category  rather  than  as  one  commonly 
reco^gnized  by  most  individuals  in 
society. 

— Respondent  error  likely  both  on  forms 
and  in  telephone  surveys  as 
"indigenous"  or  "original  peoples" 
are  not  familiar  terms  to  most  of  the 
population;  the  term,  "native"  is 
interpreted  to  mean  any  person  bom 
in  a  particular  area.  No  generaUy- 
imderstood  choice  for  the  category 
name. 

— Unknown  how  data  collected  by 
visual  observation  would  be  affected. 

•  Tabulation  and  analysis: 

— Opposed  by  most  American  Indian 
tribal  governments  and  organizations 
as  they  preferred  to  maintain  a 
category  which  refers  specifically  to 
American  Indians. 
— Heterogeneous  population  in  terms  ol 
characteristics;  data  would  be  less 
useful  than  ciurently  for  policy 
development,  trend  analyses,  and 
needs  assessment.  Not  useful  for 
health  research.  American  Indians 
were  particularly  concerned  about 
possible  effects  on  the  quality  oi  dati 
needed  for  programs  and  funding. 
(4)  Have  a  separate  category  for  Native 
Hawaiians  (defined  as  individuals  who 
an;  descendants  ot  the  aboriginal  people 
who,  prior  to  1778,  occupied  and 
exercised  sovereignty  in  the  area  that 
now  constitutes  the  State  of  Hawaii). 
Change  "Hawaiian"  to  "Hawaiian,  part- 
Hawaiian,"  because  most  Native 
Hawaiians  are  part  Hawaiian  and  many, 
in  the  past,  have  categorized  themselves 
as  "White." 
Pros  of  Option  (c)(4): 

•  Collection: 

— Clearcut,  simple  and  mutually- 
exclusive  category  for  those  who 
identify  as  Nptive  Hawaiians. 
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— Easy  to  ask  in  a  telephone  survey. 

•  Tabulation  and  analysis: 

— American  Indian  groups,  concerned 
with  an  accurate  count  of  their 
population,  preferred  this  option  to 
including  Native  Hawaiians  in  the 
"American  Indian  or  Alaskan  Native" 
category. 

— Provides  specific  information  for 
policy  development,  trends  analyses, 
needs  assessments,  program 
evaluation,  health  research,  and  civil 
rights  enforcement. 

Cons  of  Option  (c)(4}: 
•  Collection: 

— Adds  a  category. 

— High  respondent  error  likely  as  some 
persons  bom  in  Hawaii  but  who  do 
not  have  their  origins  in  any  of  the 
original  peoples  of  Hawaii  likely  to  be 
confused  by  the  term  "Native." 
Because  the  Native  Hawaiian 
population  is  relatively  small 
(211,000  according  to  the  1990  census 
race  question),  respondent  error  could 
seriously  affect  the  count. 

— Unknown  how  data  collected  by 
visiial  observation  would  be  affected. 

— Addition  of  "Part-Hawaiian"  will 
affect  historical  comparability  of 
"White"  category  in  Hawaii  to  some 
smaU  extent 

•  Tabulation  and  analysis:  Very  small 
population  group. 

Past  research  results/literature  review: 
The  proportion  of  Asian  and  Pacific 
Islanders  such  as  Cambodians  and 
Laotians  (groups  not  listed  separately) 
reporting  in  the  "other  race"  response 
circle  to  the  1990  census  race  item  may 
be  due  to  question  design.  Additionally, 
persons  who  were  not  Asians  or  Pacific 
Islanders  marked  the  circle  for  "Other 
Asian  or  Pacific  Islander."  Of  persons 
marking  the  "Other  Asian  or  Pacific 
Islander"  circle  in  the  1990  census,  54 
percent  of  the  write-ins  were  not 
consistent  with  the  marked  circle  and 
nearly  40  percent  were  Hispanic  group 
write-ins. 

(d)  American  Indian  or  Alaskan  Native 

The  category  of  American  Indian  or 
Alaskan  Native  in  Directive  No.  15 
includes  persons  having  origins  in  any 
of  the  origrnal  peoples  of  North  America 
and  who  maintain  cultiual 
identification  through  tribal  affiliations 
or  community  recognition.  This 
summary  reports  only  on  options 
proposed  during  public  hearings  and  in 
the  public  comment  period.  It  also 
highlights  pros  and  cons  for  these 
options  as  raised  in  public  comment  or 
shown  by  research.  Inclusion  in  the 
summary  does  not  reflect  OMB 
endorsement  of  the  comments  or 
suggestions.  Requests  included: 


Options  Suggested  in  Public  Conunents 

(1)  Suggestions  for  change  in  category 
title  include:  "American  Indian, 
Alaskan  Indian,  Eskimo,  and  Aleut"; 
"American  Indian,  Alaskan  Indian, 
Aleut,  or  Eskimo";  "Federally 
Recognized  American  Indian  and 
Alaskan  Native";  and  "Native 
American."  Some  prefer  "Alaska 
Native"  to  "Alaskan  Native." 
Suggestions  also  include  collecting 
information  on  Tribal  enrollment. 

Pros  of  OpUon  (d)(1): 

•  Collection:  "Alaskan  Indian," 
"Eskimo,"  and  "Aleut"  are  more 
specific  terms  than  "Alaskan  Native" 
and  reduce  respondent  error. 

•  Tabulation  and  analysis: 

— "Federally  recognized  American 
Indian  and  Alaskan  Native"  meets 
Federal  program  needs  as  it  indicates 
the  legal  (rather  than  racial)  status  of 
persons  in  this  category.  The  federal 
trust  responsibility  to  provide  various 
educational,  health,  and  housing 
services  extends  only  to  federally 
recognized  American  Indian  and 
Alaskan  Native  tribes  and  their 
members  and  descendants  of 
members.  More  people  self-identify  as 
being  of  American  Indian  or  Alaskan 
Native  race  or  descent  than  are 
enrolled  in  tribes  or  can  prove 
descendance,  which  tribal 
governments  feel  deprives  their 
people  of  benefits  rightfully  belonging 
to  them  under  Federal  programs. 

— Inclusion  of  the  term,  "FeMrally 
recognized"  will  affect  historicaJ 
continuity  but  for  the  future,  it  could 
clarify  the  intention  of  the  category 
and  reduce  the  changes  over  time  in 
the  numbers  included  in  the  category. 

Cons  of  Option  (dXl): 

•  Collection: 

— ^The  term,  "Alaskan  Native"  results  in 
respondent  error  because  some 
persons  bom  in  Alaska  but  who  do 
not  have  Alaskan  Indian,  Eskimo,  or 
Aleut  origins  are  confused  by  the 
term. 

— Some  individuals  of  tribes  not 
Federally  recognized  may  not  be 
aware  of  the  status  of  their  tribe  (e.g.. 
State  recognized  tribes  or  tribes 
awaiting  recognition). 

— When  tribal  enrollment/descendance 
is  not  required  information,  possible 
overcoverage  occurs  because  the 
category  is  marked  by  many  persons 
with  American  Indian  ancesdy  but  no 
legal  tribal  affiliations  or  community 
recognition.  This  possible 
overcoverage  could  become  more 
serious  if  there  is  an  instruction  to 
"check  all  that  apply"  to  allow 
multiracial  persons  to  identify  their 
specific  racial  groups  and  they 


respond  in  terms  of  ancestry  further 
back  than  their  immediate  parents. 
— ^The  term,  "Native  American,"  is  an 
unacceptable  term  to  memy  American 
Indians.  It  is  also  confusing  to  some 
persons  who  are  not  American 
Indians  but  who  use  the  term  to 
indicate  they  were  bom  in  the  Up ■  i  sd 
,  States.  The  term  appears  to  include 
Native  Hawaiians  although  this  is  not 
entirely  clear.  "Aboriginal 
population,"  while  technically 
correct,  is  considered  by  many  to  be 
a  demeaning  term.  "Indigenous 
populations"  include  persons  having 
origins  in  any  of  the  original  peoples 
of  North  America,  the  Hawaiian 
Islands;  American  Samoa;  Guam;  and 
the  Northern  Marianas  Islands.  The 
terms,  "aboriginal  population," 
"indigenous  populations,"  and 
"original  peoples,"  are  not  generally 
imderstood  and  would  likely  result  in 
misreporting. 
— It  is  unclear  where  South  American 
Indians,  Russian  and  European 
aboriginal  tribes,  or  Australian 
aborigines  who  have  immigrated  to 
the  United  States  are  classified.  Some 
think  the  current  Directive  No.  15 
categories  exclude  these  populations. 
Others  include  in  the  definition  of 
"American  Indian,"  all  the  aboriginal 
peoples  of  North  America  (except 
Eskimos  and  Aleuts)  and  of  Central 
and  South  America.  Some  suggest  a 
separate  x»tegory  for  "other 
indigenous  tribes"  to  include  tribes 
such  as  Mapuchi  and  Mayan. 
(2)  Change  the  category  to  include 
Native  Hawaiians  cmd  other  indigenous 
populations.  Suggested  category  names 
include:  "American  Indian,  Alaskan 
Native,  or  Native  Hawaiian";  "American 
Indian,  Alaskan  Native,  Native 
Hawaiian,  and  American  Samoan"; 
"aboriginal  population":  "indigenous 
populations";  and  "Indigenous/ 
Aboriginal  People"  (also  see  discussim 
under  (c)(3)  above). 
Pros  of  Option  (d)(2): 

•  Tabulation  and  analysis:  Native 
Hawaiians  are  not  Asians  or  inmiigrants 
to  the  United  States. 

Cons  of  Option  (d)(2): 

•  Tabulation  and  analysis: 

— There  is  a  legal  distinction  between 
"American  Indians  and  Alaskan 
Natives"  and  "Native  Hawaiians." 
Native  Hawaiians  are  not  eligible  for 
the  majority  of  programs  and  services 
available  to  American  Indians  and 
Alaskan  Natives.  Indian  tribes  are 
self-governing  political  entities.  For 
example,  the  legislative  mandates  for 
Indian  Health  Service  and  the  Bureau 
of  Indian  Affairs  pertain  only  to 
American  Indians  and  Alaskan 
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Natives.  On  the  other  hand,  some 
programs  for  "Native  Americans" 
includes  Native  Hawaiians  as  well  as 
American  Indians  and  Alaska  Natives. 
Native  Hawaiians  are  of  Polynesian/ 
Pacific  Islander  descent  and  are  not 
descendants  of  the  original  peoples  of 
North  America.  They  have  a  distinct 
culttire  and  social  enviroiunent.  The 
category  would  be  too  heterogeneous 
for  health  research. 
—Would  afiect  historical  continuity  of 
the  data:  Efiiact  on  the  data  for 
carrying  out  trust  obligations  toward 
American  Indians  and  Alaskan 
Natives  is  unknown. 
—Western  Samoa  is  an  independent 
nation  and  how  to  report  could  be  a 
problem. 

(3)  Collect  information  on  specific 
tribal  affiliation  and  distinguish 
between  Federally-recognized  tribes  and 
State-recognized  tribes  (Tribal  affiliation 
is  based  on  criteria  established  by  the 
tribe,  not  self-identification.). 
Pros  of  Option  (dX3): 

•  Tabulation  and  analysis:  Meets 
Federal  agency  needs  for  policy 
development,  trends  analyses,  needs 
assessments,  and  program  evaluation 
and  enforcement.  A  way  to  HigHngiiinh 
between  legal  and  ancestral 
identification  with  the  American  Indian 
category. 

Cons  of  Option  (d)(3): 

•  Collection:  Respondents  may  not 
know  the  difiierence  between  Federally- 
recognized  and  State-recognized  tribes. 

•  Tabulation  and  analysis: 

— State-recognized  tribal  affiliation  is 

not  required  for  Federal  purposes. 
— Small  niunbers  for  most  tribes  would 

not  provide  meaningful  statistics  in 

smveys. 

Past  research  results/literature  review: 
Of  persons  reporting  as  "American 
Indian"  in  the  1990  census,  13  percent 
did  not  specify  a  tribe;  this  was  an 
improvement  from  the  1980  census 
results.  There  was  higher  than  expected 
growth  rate  of  American  Indians  from 
1980  to  1990  (as  well  as  from  1970  to 
1980)  which  raises  questions  about  what 
the  census  race  question  is  measuring 
for  this  population.  Some  of  the  change 
is  attributed  to  growth  and 
improvements  in  the  census  and 
outreach  programs,  some  to 
misreporting  (for  example,  some  Asian 
Indian  parents  reported  their  children  as 
American  Indian),  and  some  to  shifts  in 
self-identification  from  White  to 
American  Indian.  The  quality  of  the 
data  for  the  American  Indian  population 
is  of  concern  since  it  is  a  relatively 
small  population  (about  2  million  in 
1900)  and  the  data  are  used  to  disburse 
Federal  program  funds  to  American 


Indian  tribal  and  Alaska  Native  Village 
governments.  About  2  million  persons 
said  they  were  American  Indian  in  the 
race  question  of  the  1990  census; 
however,  8.7  million  included 
American  Indian  in  their  response  to  the 
ancestry  question. 

(e)  Multiracial 

How  to  classify  pwsons  who  identify 
with  more  than  one  race  is  perhaps  the 
issue  that  has  engendered  the  moat 
controversy  in  the  present  review.  For 
the  most  part,  the  public  comment  used 
the  term,  "multiracial"  to  refer  to 
persons  of  two  or  more  races.  A  variety 
of  options  were  suggested  in  public 
comment  for  how  to  collect  racial  data 
from  multiracial  persons.  They  are 
showm  below,  followed  by  pros  and 
cons  dted  fcH'  each  option.  Table  1 
summarizes  the  options.  This  summary 
reports  only  on  options  proposed  during 
public  hearings  and  in  the  public 
comment  period.  It  also  highlights  pros 
and  cons  for  these  options  as  raised  in 
public  comment  or  shown  by  research. 
Inclusion  in  the  summary  does  not 
reflect  OMB  endorsement  of  the 
comments  or  su^stions. 

In  Latin  Amenca,  a  racially  mixed 
society,  there  is  an  array  of  terms  to 
describe  gradations  of  skin  color.  This 
has  not  been  the  history  of  the  United 
States  in  this  century  where  the 
terminology  implies  "piue"  races  such 
as  White  or  Black,  rather  than  biracial 
or  multiracial  categories.  In  1960,  there 
were  about  150,000  interracial  marriages 
compared  with  1.5  million  in  1990.  In 
the  1990  census,  about  4  percent  of 
couples  reported  they  were  of  different 
races  or  one  was  of  Hispanic  origin. 
Such  households  had  about  4  million 
children. 

Directive  No.  15  says  that  persons  of 
mixed  racial  and  ethnic  origins  should 
use  the  single  category  which  most 
closely  reflects  the  individual's 
recognition  in  his  or  her  conununity. 
The  public  comments  indicate  that 
multiracial  persons  objected  to  this 
instruction.  The  commenters  indicate 
that  a  single  category  does  not  reflect 
how  they  think  of  themselves.  From 
their  perapective,  the  instmction 
requires  them  to  deny  their  full  heritage 
and  to  choose  between  their  parents. 
They  feel  they  are  being  required  to 
provide  factually  false  information. 
They  maintain  that  the  ciirrent 
categories  do  not  recognize  their 
existence.  They  say  they  could  mark 
"Other"  where  that  category  is  provided 
but  they  feel  it  is  demeaning.  They  want 
to  identify  their  multiple  races,  but  say 
that  those  who  prefer  to  choose  one  of 
the  existing  broad  categories  could  do 
so. 


One  concern  of  those  who  oppose  a 
category  for  multiracial  persons  is  that 
it  will  reduce  the  coimt  for  persons  in 
the  basic  categories.  Organizations 
representing  multiracial  pers(»u 
disagree.  Thisy  say  minority  groups 
could  gain  numbers  as  some  persons  are 
now  classified  as  "White"  imder  the 
"choose  one"  rule.  As  reflected  in  the 
options  listed  below,  there  was 
disagreement  as  to  whether 
identification  should  include  specific 
races.  If  specffic  races  are  identified, 
there  might  be  some  flexibility  in  how 
usere  could  tabulate  data.  For  some,  this 
is  seen  as  an  advantage.  For  others,  it  is 
sera  as  a  disadvantage  because  different 
tabulation  rules  would  result  in 
different  counts  of  groups. 

Some  asked  how  fer  back  in  one's 
ancestry  respondents  should  go  in 
deciding  to  identify  multiple  races. 
Most  who  commented  meant  only  the 
race  or  Hispanic  origin  of  parents.  This 
would  reqtiire  additional  instnictions 
and  may  not  be  acceptable  to  those  who 
wish  to  identify  their  earlier  ancestry. 
Presiunably,  persons  would  be 
instructed  to  list  all  races  if  the  parent(s) 
were  also  of  multiple  races;  this 
concerned  those  who  oppose  a 
multiracial  category. 

The  disciission  mIow  refers  to  "race" 
but  some  respondents  suggested 
multiple  "ancestry"  (listing  both 
parents)  should  be  the  focus  instead. 
Asking  about  ancestry  focuses  the 
questions  back  in  time  and  conveys  an 
historical  and  geographic  context  which 
some  feel  is  clearer  than  the  ambiguity 
of  "race"  or  "ethnicity." 

Table  1.  Summary  of  Options  fin- 
Identification  of  Multiracial  Persons 

(e)(1)  Multiracial  identification  not 

allowed  (must  pick  one  broad 

category): 
(aa)  Individual  chooses  the  one  with 

which  he  or  she  most  closely 

identifies 
(bb)  Mother's  category  is  designated 
(cc)  Father's  category  is  designated 
(dd)  Race  of  minority-designated 

farent  (if  one  is  White) 
Multiracial  identification  allowed: 

(aa)  "Multiracial"  category — self- 
identification  (SI)  or  observer 
identification  (OI) 

(bb)  "Mark  all  that  apply"  from  list  of 
specific  categorie^--5I  only 

(cc)  Open-ended  question — SI  or  01 

(dd)  "Other"— SI  only 

(ee)  Mother's  and  father's  geographic 
ancestry — SI  only 

(fi)  Skin-color  gradient  chart— SI  or  OI 

Options  Suggested  in  Public  Comments 

Option  (e)(1):  Mark  one  broad 
category  with  which  the  respondent 
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most  closely  identifies  (categories  are 
same  or  similar  to  current  list] 

Pros  to  Option  (eXlh-mark  one  broad 
category: 

•  Collection: 

—Physical  space  on  fcMrms  and 
questionnaires  same  as  now. 

— ^Identification:  Most  people  identify 
with  only  one  of  the  current 
categories;  facilitates  collection  by 
observers  where  that  method  is  used; 
persons  of  multiracial  heritage  who 
identify  with  one  broad  category  do 
not  have  difficulty  respondi^. 

— ^Telephone  survey:  Ea^  to  asL 

•  Tabulations  and  analysis: 

— Easier  than  options  that  allow  the 
identification  of  multiple  races. 

— Meets  needs  of  Federal  agencies 
concerned  with  program  evaluation 
and  civil  rights  monitoring  and 
enforcement. 

— ^This  is  the  only  option  that  meets  the 
needs  of  the  Indian  Health  Service 
which  is  responsible  for  health  care  of 
anyone  who  is  a  Federally-recognized 
American  Indian  or  Alaskan  Native, 
regardless  of  the  proportion  of  Indian 
blood  or  which  parent  has  Indian 
blood. 

— Maintains  historical  continuity  of 
data. 

— Categories  are  the  same  or  similar  to 
those  used  in  State  and  local 
administrative  records  and  historical 
Federal  administrative  records. 

— ^Federal  laws  are  written  based  on  the 
assumption  that  people  identify  with 
one  Directive  No.  15  category.  For 
dvil  rights  monitoring  and 
enforcement,  respondents  clearly  liall 
in  or  out  of  a  particular  category. 
Would  address  concerns  of  those  wdio 
believe  a  "multiracial"  category 
would  compromise  effective 
implementation  of  dvil  rights  laws. 
Cons  to  Option  (e}(l}—mark  one 

broad  category: 

•  Collection — ^identification  and 
cotmt  issues: 

— ^Having  to  choose  one  radal  category 
upsets  some  respondents,  espedally 
those  with  immediate  multiradal 
heritage,  who  identify  with  more  than 
one  race/ethnicity;  telephone 
interviewers  ask  race  in  early  part  of 
interview  and  then  must  deal  with  an 
unhappy  respondent  for  the 
remainder  of  the  questions;  and 
Federal  agendes  must  respond  to 
those  upset  by  the  poUcy. 

— Nonresponse  rates  may  mcrease  for 
persons  who  wish  to  identify  with 
more  than  one  race  but  who  are 
instruded  to  seled  the  one  category 
with  which  they  most  closely 
identify. 

— As  the  size  of  the  Hispanic  population 
increases,  a  larger  number  and 


proportion  of  that  population  group 
may  mark  "Other"  or  not  respond. 
The  1994  pretest  of  the  Survey  of 
Income  and  Program  Partidpation 
showed  some  Hispanics  would  report 
in  the  nmltiradal  category. 

— Inconsistendes:  The  same  person  is 
likely  to  be  identified  differently 
across  administrative  records  and 
surveys  which  reduces  analytic 
usefulness  of  the  data.  If  mother's  race 
is  used  to  assign  the  child's  race  as  in 
birth  records,  the  classifications  may 
be  different  than  the  person's  self- 
identification. 

— There  is  a  significant  number  of 
interracial  marriages  among  Asians 
and  Whites.  For  example,  in  the  1990 
census,  in  California,  nearly  one- 
fourth  of  children  with  any  Asian 
background  were  White  and  Asian. 
Asian  groups  contend  they  are 
imdercounted  when  forced  to  identify 
with  one  category  only.  One  study  of 
the  1990  census  indicates  that  the 
children  of  these  marriages  are  more 
likely  to  identify  themselves  as 
"White"  than  as  "Asian." 

•  Tabulations:  Option  (e)(l)(dd),  in 
which  the  race  of  the  minority- 
designated  parent  is  designated  as  the 
person's  category,  requires  additional 
rules  if  one  parent  is  not  White. 

•  Analysis: 

— ^Does  not  suffidently  reflect  Nation's 
diversity;  no  information  for 
multiracial  persons  about  difiisrences 
in  health,  economic  status,  and 
likelihood  of  discrimination. 
,  — Not  as  useful  in  health  research  as 
identification  of  the  spedfic  mixtures. 
All  of  the  current  radal  categories  are 
said  to  be  too  broad  for  analysis  of 
health  risks  and  economic  trends;  for 
example,  a  study  found  that  25 
percent  of  those  in  the  "Asian  or 
Padfic  Islander"  category  anoked,  but 
this  ranged  from  20  percent  of 
Filipinos  to  72  percent  of  Laotians. 

Option  (e)(2}(aa):  "Multiracial"  category 
(SlorOI) 

(Note:  May  ask  respondent  to  specify  races 
but  not  necessarily) 

Pros  to  Option  (eX2)(aa)— "Multiracial" 
category: 

•  Collection  if  spedfic  races  are  not 
identified: 

— ^Physical  space  on  forms:  adds  one 

radal  category. 
— Meets  demand  of  some  multiradal 

respondents,  especially  those  whose 

?arents  are  of  different  races, 
elephone  survey:  Easy  to  ask  if  it  is 
the  only  category  added;  however,  if 
additional  categories  are  added  may 
be  problematic. 
— Somewhat  more  amenable  to 
identification  by  observers  than  any 


other  option  for  multiradal  persons 
(however,  compared  with  observer 
identification  in  Option  (e)(1),  this 
option  is  likely  to  result  in  an 
undercount  and  a  substantially 
different  distribution  of  current  broad 
categories). 

•  Tabulation  and  analysis: 

— ^A  few  States  have  passed  laws  to 
include  this  category  in  their 
administrative  records.  Currently  they 
proportion  their  multiracial  counts 
among  the  OMB  categories  for  Federal 
reporting  purposes  based  on 
percentages  of  minorities  in  the 
general  population,  although  it  is  not 
clear  what  geographic  level  they  are 
using  (National,  State,  local,  school 
districts,  etc.)  when  they  refer  to 
"general  population."  A  change  by 
OMB  to  a  "multiradal"  category 
would  reduce  costs  for  these  few 
States  because  they  would  not  have  to 
maintain  data  in  two  different  ways. 

— Indication  of  population  diversity. 

— ^Potentially  useful  in  analyzing  trends 
such  as  education  and  employment, 
espedally  if  specific  categories  are 
identified. 

Cons  to  Option  (e)(2)(aa)— "Multiracial" 
category: 

•  Collection: 

— Requires  testing  for  effed  on 
respondents,  response  rates,  and  data 
quahty.  Multiracial  persons  who 
previously  identified  prindpally  with 
one  broad  category  may  become 
unsure  of  what  is  being  asked.  Multi- 
ethnic persons  of  the  same  race  (e.g., 
a  White  person  of  English  and 
German  descent)  may  find  the 
questions  confusing.  It  is  not  clear 
how  multiradal  Hispanics  would 
answer. 

— ^The  category  is  impredse  and  spedfic 
instructions  would  be  required  on 
whether  respondents  should  answer 
in  terms  of  the  races  of  their  parents 
only  or  further  back.  Impredsion  of 
the  category  leads  to  possible 
confusion  since,  if  one  goes  back  far 
enough,  many  Americans  are  of 
mixed  radal  heritage  (for  example, 
many  Whites  have  American  Indian 
heritage  and  many  Blacks  have 
African,  White,  and  American  Indian 
heritage). 

— Have  to  determine  an  acceptable 
category  name.  Suggestions  included: 
Multiple  races;  Mixed  race;        ^ 
Multiracial;  Tan  American;  TIRAH 
(Tan  InterRadal  American 
Humankind):  Mixed  origins;  Mestee; 
More  than  one  race;  and  Mulatto. 
Some  of  these  suggestions  apply  only 
to  Black  and  White  mixtures. 
Cognitive  research  shows  that  most 
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people  tmderstand  the  terms, 
"multiradal"  and  "biradaL" 

'-^-Requires  establishment  of  a  category 
(and  the  assodated  extra  costs)  but 
the  category  may  be  used  by  only  a 
small  proportion  of  the  population. 
Some  school  systems  allow  use  of  a 
"multiradal"  category  and  report  it  is 
used  by  less  than  2  percent  of 
students. 

—Where  identification  is  by  an 
observer:  Unknown  what  criteria  an 
observer  would  use  to  identify 
persons  of  more  than  one  race; 
identification  of  spedfic  races 

'    tmlikely  or  too  inaccurate  to  be 

I    tiseful;  because  of  likely  mismatch, 
I  undear  how  it  would  aJffect  a  count  of 

I '  mixed  race  persons;  broad  category  of 
blood  relatives  likely  to  be  identified 
difiiarently,  espedally  in 
administrative  records;  and  the  same 
persim  is  likely  to  be  identified 
differently  across  administrative 
records  and  surveys  -vhich  reduces 
the  analytic  usefulness  of  the 

I  category. 

I I  •  Tabulations  and  analysis: 

— ^The  category  is  not  an  alternative  in 
the  administrative  records  of  many 
State  and  local  governments. 

— ^If  specific  races  are  identified  through 
an  open-ended  question,  the 
development  of  a  classification 
system  for  tabulating  responses  would 
be  required;  choices  may  be 
controversial  and  challenged. 

— ^If  specific  races  are  not  indicated,  the 
general  category  is  too  heterogeneous 
for  meaningful  analysis  or  for  use  in 
dvil  rights  monitoring  and 
enforcement.  A  heterogeneous 
category  does  not  provide  sufficient 
information  for  health  researchers 
(disease  risk  spedfic  to  radal  and 
ethnic  groups,  monitoring  of 
historical  trends)  and  would 
compUcate  the  design,  condud,  and 
evaluation  of  health  intervention 

Erograms.  It  is  imclear  how  such  a 
eterogeneous  category  could  be  used 
in  civil  rights  monitoring  and 
enforcement  and  such  efforts  could  be 
more  diffictilt  and  costly. 
— ^There  would  be  a  major  effed  on 
historical  continuity  if  specific  races 
are  not  indicated  because  it  may 
reduce  the  coimt  of  the  current  broad 
categories  and  in  unknown  ways. 
Some  expressed  concern  that  if 
specific  races  are  not  known,  the 
category  has  the  potential  for 
increasing  radal  segregation, 
discrimination,  and  the  stigmatization 
of  broad  categories  (other  than  White) 
which  may  result  in  less  effective 
enforcement  of  dvil  rights  laws. 
— Persons  with  the  same  general 
cultural  heritage  and  with  similar 


physical  charaderistics  may  be 
classified  differently. 
Option  (e)(2)(bb):  "Mark  all  that  apply" 
(SI  only) 

Pros  of  Option  (e)(2)(bb)—Mark  All  That 
Apply 

•  Collection: 

— If  no  new  categories  are  added, 
physical  space  on  forms  and 
questionnaires  same  as  now. 

— ^Meets  desire  for  self-identification  of 
many  multiracial  respondents. 

•  Tabulation  and  analysis: 

— Detail  allows  flexibiUty.  Indicates 
extent  and  makeup  of  Nation's 
diversity. 

— Can  maintain  some  historical 
continuity  by  aggregating  specific 
categories  into  current  broad 
categories  (for  example,  a  person  who 
has  one  Black  parent  and  one  White 
parent  could  be  tabulated,  depending 
on  the  purposes  of  the  data,  in  three 
ways:  White,  Black,  or  Black/White). 
See  related  discussion  below  under 
cons. 

— ^Dedsion  rules  about  aggregations  of 
detailed  categories  could  be  discussed 
and  documented.  CurrenUy,  we  do 
not  know  what  basis  multiradal 
people  use  for  marking  their  spedfic 
identity  as  a  broad  category. 

— Provides  potentially  useful  subgroup 
information  for  he^th  researchers  in 
terms  of  race-spedfic  diseases, 
espedally  if  the  race  of  each  parent  is 
identified.  For  example,  one  study 
found  a  difference  in  the  probability 
of  low  birth  weight  between  Black 
mother- White  father  and  White 
mother-Black  father  popidations; 
small-for-gestational-age  rates  and 
preterm  delivery  rates  also  vary  by 
race  of  the  mother. 

Cons  of  Option  (e)(2){bb)—Mark  All 
That  Apply 

•  Collection: 

— Telephone  survey:  Difficult  and  may 
negatively  affed  data  quahty. 

— In  personal  interviews,  must  use  a 
flash  card  (can  Ust  responses  on 
control  card  if  survey  will  be  done  by 
telephone  later);  tedious  in  large 
households. 

•  Tabulations  and  analysis: 
— Complex  because  of  the  many 

possible  combinations.  Historical 
continuity  of  counts  and 
charaderistics  would  be  problematic. 
In  the  1980  and  1990  censuses,  for 
example,  race  was  reported  as 
"Black"  for  two-thirds  of  children  in 
famiUes  with  one  Black  parent  and 
one  White  parent  present.  For  famiUes 
with  a  White  parent  and  an  Asian  or 
Pacific  Islander  (API)  parent,  the 


proportion  of  children  whose  race 
was  reported  as  "API"  versus  "White" 
was  different  in  the  last  two  censuses. 
Allocation  rules  would  be 
controveraial  even  if  the  objective  is 
to  achieve  historical  continuity  to  the 
extent  possible  (espedally  for 
charaderistics). 

— ^Aggregation  dedsion  rules  would  be 
required  and  may  be  subjed  to 
controversy. 

^-Current  Federal  laws  are  premised  on 
persons  identifying  with  one  racial 
group.  It  is  not  dear  what  the  impad 
would  be  for  persons  identifying  as 
multiradal 

Option  (e)(2)(cc):  Open-Ended  Question 
(SI  or  OI)  (Allows  Multiple  Responses) 

Pros  of  Option  (e)(2)(cc) — Open-Ended 
Question 

•  Collection: 

— ^Physical  space  on  questionnaire/ 
forms  less  than  currentiy. 

— Telephone  survey:  easy  to  ask  if  it  is 
the  only  category  added;  however,  if 
additional  categories  are  added  may 
be  problematic. 

— ^Meets  desire  for  self-identification  of 
many  multiracial  respondents,  those 
who  want  to  answer  "American,"  and 
persons  from  small  national-origin 
groups.  Respondents  likely  to  be 
satisfied  since  they  are  not  restrided 
by  pre-defined  categories.  One  study 
of  an  open-ended  question  showed 
only  13  percent  of  Hispanic 
respondents  used  the  conventional 
radal  designations  of  "White"  or 
"Black."  For  these  Hispanics,  self- 
identification  was  based  more  on 
cvdtiual  and  ethnic  identity.  In  the 
1990  census,  about  90  percent  of  the 
population  reported  an  ancestry  in  the 
open-ended  question;  only  0.7  percent 
were  uncodable  responses;  but  about 
10  percent  did  not  respond  to  the 
question. 

•  Tabulations  and  analysis: 

— Detail  allows  maximum  flexibility 
and  provides  sociologically  rich 
information  for  analyzing  trends. 
Provides  subgroup  information  useful 
to  health  researchers  in  terms  of  race- 
specific  disease  risk. 

— Can  maintain  some  historical 
continuity  by  aggregating  specific 
categories  into  broad  categories  in 
1977  Directive  No.  15  (except  see  cons 
below  and  tmder  (e)(2)(bb), 
"tabulations  and  analysis"). 

— Does  not  require  respondent  to 
indicate  a  preferred  race;  if  desired, 
the  tabulation  rules  can  imply  a 
priority  by  following  the  order  of 
responses.  Cons  of  Option  (e)(2)(cc) — 
open-ended  question: 

•  Collection: 
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— Unlikely  States  woiild  collect  data 
this  way  for  their  administrative 
records  and  thus,  there  would  likely 
be  a  mismatch  among  data  sets  (also 
negative  effect  on  analysis  when 
trying  to  onnpare  results  among  data 
sets). 

— Same  person  likely  to  be  identified 
differently  across  administrative 
records  and  surveys  which  reduces 
analytic  usefulness. 

— Does  not  allow  for  observer 
identification. 

Tabulations  and  analysis: 

— Must  develop  a  classification  system 
to  categorize  hundreds  of  possible 
responses  and  the  choices  can  be 
controversial.  See  discussion  above  in 
(e)(2)(bb]  under  cons,  "tabulations 
and  analysis." 

— Negative  effect  on  counts  of  broad 
categories  and  data  quality,  including 
considerations  listed  below: 

(1)  Religions  given  as  responses 
cannot  be  tabulated  into  a  broad 
category.  This  generates  complaints 
(because  of  separation  of  chiuch  and 
state,  religions  cannot  be  tabulated  by 
government  agencies)  and  increases  the 
effective  nonresponse  rate. 

(2)  National  origins  or  nationalities 
are  likely  answers.  Data  collection 
agencies  would  have  to  code  to  broad 
categories  based  on  probability  (e.g., 
"English"  likely  to  he  White  but  could 
be  Blade  or  Asian  also). 

(3)"American"  is  a  frequent  response 
(the  6th  ranked  group  in  the  1990 
census  ancestry  qiiestion  with  12.4 
million  such  responses  or  5  percent  of 
all  responses)  and  caimot  be  coded  to  a 
broad  category  (effectively  increases 
nonresponse  rate).  Foreign  bom  and 
non-English  speakers  showed  greater 
difficulty  with  open-ended  write-in 
questions  such  as  the  1990  census 
ancestry  question. 

— Negative  efiiect  on  data  quaUty:  Qting 
examples  is  interpreted  as  influencing 
respondents  and  giving  no  examples 
can  also  have  significant  effect  on 
coimts  of  broad  categories.  Research 
from  the  1980  and  1990  censuses 
indicates  high  levels  of  inconsistent 
responses  to  open-ended  questions 
and  strong  "example"  effects.  For 
instance,  from  1980  to  1990.  the 
number  of  Cajims,  which  was  an 
example  in  the  ancestry  question  in 
1990  but  not  in  1980,  grew  from 
30.000  to  600,000.  French,  which  was 
dropped  as  an  example  in  1990, 
declined  from  13  million  to  10 
million. 

— It  is  sometimes  hard  to  interpret  what 
respondents  intend  by  their 
responses. 


Option  (eM2)(dd):  "Othei--speciiy"  (SI) 
at  end  of  Ust  of  broad  categories 

Pros  of  Option  (eX2Kdd)—"Othar": 

•  Collecdon: 

— Does  not  take  up  much  physical  space 
on  the  questionnaire. 

— ^Telephone  survey:  Easy  to  ask  if  it  is 
the  only  category  added;  however,  if 
additional  categories  are  added  may 
be  problematic. 

— Identification  issues:  Respondents 
likely  to  find  it  easier  to  express  their 
identity  since  they  are  not  restricted 
to  only  the  pre-defined  categories  (for 
example,  those  who  want  to  answer 
"American"  can  do  so);  can  ask 
multiracial  respondents  to  choose  one 
racial  category  but  if  they  refuse,  they 
can  specify  all  the  categories  they 
choose;  and  allows  identification  of 
multiple  and  single  categories  not 
listed  elsewhere  (e.g.,  Indians  of 
South  and  Central  American 
background). 

•  Tabulations  and  analysis: 

— Detail  allows  maximum  flexibility 
and  provides  sociologically  rich 
information  for  analyzing  trends. 
Potentially  provides  sub^oup 
information  useful  to  health 
researchers  in  terms  of  race-specific 
disease  risk. 

—Can  maintain  historical  continuity  by 
aggregating  specific  categories; 
however,  see  discussion  in  (e)(2)(bb) 
imder  cons,  "tabulations  and 
analysis." 

Cons  of  Option  (e)(2)(dd)— "Other": 

•  Collection: 

— Some  people  are  offraded  by 
identification  as  "Other";  when  this 
proposal  was  made  by  OMB  in  1988, 
it  was  not  widely  accepted  and  so  was 
not  adopted. 

— Same  person  likely  to  be  identified 
differently  across  administrative 
records  and  surveys  which  reduces 
analytic  usefulness. 

— If  "Hispanic"  is  not  listed  as  a 
separate  category,  research  shows  an 
extremely  hi^  percentage  of  "Othw" 
responses  are  Hispanics  who  do  not 
identify  with  one  of  the  listed  race 
categories. 

•  TabiUations  and  analysis: 

— Must  develop  a  classification  system 
to  categorize  hundreds  of  possible 
responses  and  the  choices  can  be 
controversial.  See  discussion  in 
(e)(2)(bb)  under  cons,  "tabulations 
and  analysis." 

— Detailed  Information  not  needed  for 
program  evaluation  or  civil  rights 
monitoring  and  enforcement. 


— ^If  specific  responses  are  not  coded. 

the  category  is  too  heterogeneous  to 

be  useful 
— Negative  effects  on  counts  of  broad 

categories  and  data  quality,  including 

considerations  listed  below: 

(1)  Religions  given  as  responses 
cannot  be  tabulated  into  a  broad 
category.  This  generates  complaints 
{because  of  separation  of  church  and 
state,  religions  cannot  be  tabulated  by 
government  agencies)  and  increases  die 
effective  nonresponse  rate. 

(2)  National  origins  or  nationalities 
are  likely  answers.  Data  collection 
agencies  would  have  to  code  to  broad 
categories  based  on  probability  (e.g., 
"English"  likely  to  be  White  but  could 
be  Black  or  Asian  also). 

(3)  "American"  is  a  frequent  response 
(the  6th  ranked  group  in  the  1990 
census  ancestry  question  with  12.4 
million  such  responses  or  5  percent  of 
all  responses)  and  cannot  be  coded  to  a 
broad  category  (effectively  increases 
nonresponse  rate). 

— Negative  effect  on  data  quality:  Qting 
examples  is  interpreted  as  influencing 
respondents  and  giving  no  examples 
can  also  have  sigcdficant  effect  on 
counts  of  broad  categories. 

— It  is  sometimes  hard  to  interpret  what 
respondents  intend  by  their 
responses. 

Option  (e)(2)(ee):  Mother's  and  Fathw's 
Geographic  Ancestry  (SI  only) 

(Respondent  would  be  given  a 
numbered  geographic  list  and  mark 
the  appropriate  numbers  to  indicate 
the  region  of  origin  of  ancestors  who 
migrated  to  the  United  States) 

Pros  of  Option  (e)(2)(ee)— Geographic 
Ancestry 

•  Collection: 

— No  overlapping  categories. 

— One  clear  concept,  geographic  origin 
of  ancestors.  In  the  1990  censiis 
ancestry  question,  virtually  all  of  the 
responses  were  national  origin  rather 
than  ethnic  origin  (e.g.,  "Italian"  more 
often  than  "Amalfi"  or  "Calabrian"). 

^Telephone  survey:  Can  do  but  not 
easily. 

•  Tabulations  and  analysis: 
Geographic  origin  may  be  a  better 
indicator  of  health  differences  than  race 
for  many  people.  Tabulations  would  be 
lengthy  but  not  difficult. 

Cons  of  Option  leX2Xee)— Geographic 
Ancestiy 

•  Collection — identification  issues: 
— ^People  who  can  marie  their  race  may 

not  know  the  geographic  region  of 
origin  of  their  ancestors  or  parents 
(e.g.,  adoptees). 
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— ^Likely  to  be  a  high  rate  of  error  in  the 
"North  America"  category  (only 
American  Indians  could  correctly 
mark  this  category  but  it  is  likely 
those  bom  in  the  United  States  would 
also  mark  it). 

— Same  person  likely  to  be  identified 
differently  across  administrative 
records  and  surveys  which  reduces 
analytic  usefulness. 

— ^Many  people  have  ancestors  from 
several  different  geographic  regions 

I     and  reports  are  often  inconsistent 

I  among  data  sets. 

•  Collection — physical  space  on 
forms:  Considerably  more  than 
auxently. 

•  Tabulation  and  analysis:  Does  not 
meet  Federal  program  needs  or  provide 
historical  continuity  (for  example,  a 
person  from  Africa  might  be  V>^te  or 
Black). 

Option  (e)(2)(ff):  Skin-Color  Oadient 
Chart  (SI  or  OI) 

This  is  a  suggestion  for  a  numbered 
chart,  a  scale  of  skin-tone  colors, 
reproduced  on  forms.  Respondents 
would  check  the  skin-tone  number 
closest  to  the  color  of  the  individual 
respondent. 

Pros  of  Option  (e)(2)(ff)—Skin  Color 
Chart 

•  Collection:  Less  physical  space  on 
forms  than  now. 

•  Analysis: 

— Can  compare  skin-tone  responses 
with  socioeconomic  status  and 
differences-  in  effects  of 
discrimination. 

— ^A  measure  without  racial  labels  less 
subject  to  changes  in  meaning  over 
time  as  compared  with  labels  based 
on  race,  ethnicity,  and  ancestry. 

Cons  of  Option  (e)(2)(ff)—Skin  Color 
Chart 

•  Collection: 

— Identification:  Offensive  to  many; 
same  person  likely  to  be  identified 
differently  across  administrative 
records  and  surveys  which  reduces 
analytic  usefulness;  individuals  could 
change  skin  colors  over  a  lifetime  as 
a  result  of  exposure  to  sunlight  or 
disease. 

— ^Telephone  siuvey:  Impossible. 

— Costly:  Requires  precise,  multicolor 

S>rinting  (color  tones  will  vary  among 
brms)  when  one-color  (usually  black) 
printing  is  now  the  case  for  most 
forms  and  questionnaires. 
I  •  Tabulation  and  analysis: 
—No  historical  continuity;  does  not 

meet  program  needs. 
— Skin  color  (melanin  content)  is  not 
the  sole  way  people  identify  their  race 


and  ethnicity.  Cidture,  geography,  and 
history,  for  example,  are  also 
considerations  for  many.  For  example. 
Black  Africans  and  very  dark  Asian 
Indians  may  have  similar  skin  tones 
but  do  not  consider  themselves  in  the 
same  race  category. 
— Blood  relatives  may  be  coded 

differently. 
— ^Not  useful  for  health  research  or  other 
types  of  socioeconomic  research. 
Post  research  results/literature  review 
on  a  multiracial  category:  Some  persons 
of  mixed  parentage  or  parents  of 
interracial  children  who  want  to  report 
more  than  one  race  are  unsure  how  to 
respond.  In  the  1990  census,  98  percent 
of  the  population  identified  in  one 
category;  only  2  percent  provided  write- 
in  multiple  responses  to  the  race 
question  despite  the  instruction  to  mark 
one  race  only.  Developing  instructions 
for  who  should  and  who  should  not 
mark  a  "multiracial"  category  is 
difficult;  in  a  1994  pretest  of  the  Census 
Bureau's  redesigned  Siuvey  of  Income 
and  Program  Participation,  some 
persons  thought  they  were  being  asked 
what  race  they  would  like  to  be  if  they 
could  be  multiracial  even  though  their 
parents  were  from  the  same  racial 
group. 

(f)  Hispanic  Origin 

Directive  No.  15  defines  Hispanic  as 
a  person  of  Mexican,  Puerto  Rican, 
Cuban,  Central  or  South  American,  or 
other  Spanish  cultiue  or  origin, 
regardless  of  race.  There  is  significant 
confusion  in  public  comment  as  to 
whether  Spaniards,  Portuguese, 
Brazilians,  and  American  Indians  with  a 
mixed  heritage  of  Mexican  or  Central  or 
South  American  tribes  are  included  in 
the  category,  "Hispanic  origin."  Three 
major  questions  were  raised.  One  is 
whether  Hispanic  origin  should  be  a 
category  in  a  single  "race/ethnidty" 
question  or  whether  there  should  be  a 
question  about  Hispanic  origin  separate 
from  race  (discussed  in  Issue  3  above). 
The  other  two  questions,  on 
heterogeneity  of  the  category  and 
terminology,  are  discussed  below.  This 
summary  reports  only  on  options 
proposed  during  public  hearings  and  in 
the  public  comment  period.  It  also 
highlights  pros  and  cons  for  these 
options  as  raised  in  public  comment  or 
shown  by  research,  frtclusion  in  the 
siunmary  does  not  reflect  OMB 
endorsement  of  the  comments  or 
suggestions.  Requests  included: 

Options  Suggested  in  PubUc  Comment 

(1)  Collect  data  for  population 
subgroups  of  the  "Hispanic  origin" 
category. 

Pros  of  Option  (f)(1): 


•  Tabulation  and  analysis:  The 
category,  "Hispanic  origin,"  represents  a 
heterogeneous  population.  Information 
on  subgroups  describes  the  significant 
social,  economic,  and  health  differences 
among  the  Puerto  Rican,  Mexican- 
American,  Cuban,  and  other  Hispanic 
populations. 

Cons  of  Option  (f)(1): 

•  Collection:  Visual  identification  of 
nationality  groups  is  difficult. 

(2)  Alternative  or  additional  words 
suggested  for  "Hispanic"  include 
"Latino/Hispanic  Origin,"  "Latino." 
"Latin,"  "Latin  American,"  and 
"Hispanics  from  the  Agiericas"  (to 
exclude  persons  from  Spain  and  the 
Philippines).  Persons  of  Mexican, 
ancesfry  did  not  agree  on  terminology 
for  their  group.  Some  wanted  "Pre- 
Columbian"  because  of  their  Mestizo 
(Indian)  backgroimd.  Others  disagreed 
saying  some  Mexicans  have  European 
back^und.  Some  preferred  the  term, 
"Chicano"  to  identify  Mexican- 
Americans  while  others  found  the  term 
offensive. 

Pros  of  Option  (f)(2): 

•  ColIecUon:  Some  respondents 
prefer  an  alternative. 

Cons  of  Option  (f)(2): 

•  Collection:  The  term,  "Latino," 
includes  a  diverse  group  of  people  from 
many  national  origins,  races,  and 
backgrounds.  Some  imderstand  the 
term,  "Latin"  or  "Latino"  to  Include 
Europeans  such  as  Italians,  French, 
Portuguese,  Romanians,  and  Spaniards. 
Cognitive  research  by  the  Census 
Bureau  indicates  some  understand 
"Latino"  as  meaning  from  Latin 
America,  "Hispanic"  as  meaning 
someonie  who  speaks  Spanish,  and  "of 
Spanish  origin"  as  someone  itom  Spain 
or  with  a  distant  relative  who  was 
Hispanic. 

Past  research  results/literature  review: 
Results  from  the  1990  cmisus  showed 
that  the  Hispanic  population  of  some 
22.4  million  grew  by  53  percent  from 
1980  to  1990.  Immigration  accounted  for 
about  half  the  growth.  Overall,  the 
Census  Bureau  considers  the  quality  of 
census  and  survey  data  for  Hispanic 
origin  to  be  good.  Nevertheless, 
evaluations  show  high  nonresponse  (10 
p>ercent;  research  shows  most  are  not 
Hispanics)  and  misreporting  (for 
example,  some  non-Hispanics  report  in 
the  "Mexican- Amer."  category  to 
indicate  they  are  American).  In  the  1990 
census  race  question,  two  in  three 
persons  who  did  not  mark  a  race  circle, 
wrote  in  a  response  reflecting  Hispanic 
ethnicity.  Among  persons  who 
indicated  in  the  1990  census  that  they 
were  of  Hispanic  origin,  52  percent 
marked  the  "White"  circle  and  43 
percent  marked  the  "Other  race"  circle. 
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Based  on  evaluations  of  the  1980  Census 
and  1990  Census  pretests,  it  appears 
that  persons  repoiting  "Other  Spanish/ 
Hispanic."  included  Brazilians  and 
other  {>er8ons  of  Portuguese  descent 
who  feel  the  term,  "Hispanic,"  also 
applies  to  them. 

C  Future  Research  Agenda 

Agency  staff  and  funding  for  research 
and  testing  associated  with  possible 
changes  are  very  limited.  As  a  resuh, 
plans  necessarily  have  to  be  developed 
within  those  resource  constraints  and 
may  change.  Within  available  resources. 
Federal  agencies  are  conducting 
research  through  1996  to  inform 
decisions  on  selected  options.  A  brief 
siunmary  of  the  future  research  agenda, 
as  of  April  1995,  is  presented  in  this 
section.  The  number  of  issues  that  can 
be  tested  in  1995  and  1996  is  limited. 
This  Federal  Register  notice  provides 
the  last  opportunity  for  public  comment 
on  priorities  for  research  in  1996. 

Research  Agenda 

The  Interagency  Committee's 
Research  Working  Group,  'vhich  is  co- 
chaired  by  the  Bureau  of  the  Census  and 
the  Bureau  of  Labor  Statistics,  reviewed 
all  the  criticisms  and  suggestions  for 
changing  the  ciurent  categories  that 
appeared  in  OMB's  June  9, 1994, 
Federal  Registn-  notice,  including 
requests  received  during  the  pubUc 
comment  period  to  expand  the 
standards  by  establishing  additional 
categories  for  specific  population 
groups.  Some  of  the  more  significant 
issues  that  have  been  identified  for 
research  and  testing  are:  clarification  of 
multiracial  persons;  combining  race  and 
Hispanic  origin;  combining  concepts  of 
race/ethnidty/ancestry;  changing  the 
names  of  current  categories;  and  adding 
new  classifications,  l^e  Race  and 
Ethnic  Targeted  Test,  to  be  conducted 
by  the  Bureau  of  the  Census  in  1996, 
will  be  the  major  opportunity  to  test 
three  to  four  options  on  race  and 
ethnicity. 

The  Bureau  of  Labor  Statistics 
designed  a  Supplement  to  the  May  1995 
Current  Population  Survey  (CPS)  to 
provide  information  about  three  issues 
with  respect  to  Ehrective  No.  15.  They 
are  (1)  what  proportion  of  respondents 
will  choose  a  "multiracial"  category  and 
how  that  may  impact  on  the  data  for  the 
other  racial  categories;  (2)  inclusion  of 
an  Hispanic  category  in  the  list  of  races; 
and  (3)  preferences  concerning  specific 
terms  such  as  "Afiican  American"  and 
"Latino."  To  gather  this  information,  thn 
Supplement  is  divided  into  foiu  panels, 
and  a  random  sample  of  approximately 
15,000  of  the  60,000  CPS  households 


will  receive  one  of  the  fbllowring  four 

survey  instruments. 

Panel  1:  Separate  race  and  Hispanic 

origin  questions;  no  multiracial 

category 
Panel  2:  Separate  race  and  Hispanic 

origin  questions;  with  a  multiracial 

category  and  races  specified 
Panel  3:  A  combined  race  and  Hispanic 

origin  question;  no  multiracial 

category 
Panel  4:  A  combined  race  and  Hispanic 

origin  question;  with  a  multiracial 

category  and  races  specified 

In  addition,  all  households  in  the  May 
Supplement  will  be  asked  questions 
about  their  ancestry,  preferences 
concerning  specific  terms,  and  use  of 
■  languages  other  than  English  in  the 
home.  The  ancestry  and  language 
questions  are  included  to  help  explain 
differences  in  reporting  by  households 
with  similar  racial  characteristics. 
Results  of  this  test  are  expected  to  be 
available  in  late  Fall  1995. 

Multiracial  Categoiy.— Research  and 
testing  of  a  multiradail  category  is 
especially  important  since  it  could  have 
a  significant  impact  on  the  usefulness  of 
data  resulting  from  the  current  radal 
and  ethnic  categories.  An  important 
aspect  of  this  issue  on  which  research 
needs  to  be  conducted  is  the  extent  to 
which  persons  of  mixed  racial  heritage 
will  identify  in  a  separate  multiracial 
category  on  surveys  and  censuses. 

To  begin  research  on  this  issue,  a 
multiracial  response  option  was 
included  in  operational  pretests  for  the 
revised  Siirvey  of  Income  and  Program 
Partldpation  involving  292  households 
in  the  Atlanta,  Boston,  and  Chicago 
metropolitan  areas  during  April  and 
May  1994.  Despite  the  small  sample 
size,  the  results  were  somewhat 
informative  for  two  reasons:  (1)  A  higher 
percentage  (7.3  percent)  of  persons 
reported  in  the  multiradal  category  than 
have  done  so  in  some  of  the  records 
from  school  and  military  systems  dted 
in  various  public  hearings  and 
conferences,  and  (2)  in  nearly  two-thirds 
(65  percent)  of  the  55  write-ins  to  the 
multiradal  item,  the  respondent 
reported  as  Hispanic  (23  cases  or  42 
percent)  or  as  Hispanic  and  some  other 
race  group.  The  higher  percentage 
reporting  as  multiradal  might  reflect  the 
sites  of  the  pretest  and  the  oversampling 
of  low  and  high  income  areas.  The  high 
proportion  of  multiradal  responses 
involving  Hispanics  does  indicate  that  a 
multiracial  category  might  draw 
disproportionately  more  responses  from 
Hispanics  than  from  the  other  ladally 
mixed  persons  for  whom  many  were 
seeking  this  option.  These  results 
underscored  the  importance  of  testing 


die  multiradal  category  in  larger 
samples  (as  in  the  May  1995  CPS 
Supplement),  as  well  as  perhaps  the 
need  for  additional  definitions  or 
instructions  for  the  category  if  the 
intention  is  to  draw  responses  primarily 
from  persons  whose  parents  are  of 
different  races.  These  early  findings  also 
served  to  indicate  that  cognitive 
research  would  aid  in  developing  that 
Siipplement. 

m  preparation  for  the  May  1995  CPS 
Supplement,  cognitive  research 
interviews  were  conducted  in  1994  and 
early  1995  with  individuals  who  have 
parents  of  different  races,  as  well  as 
individuals  who  may  identify  with  only 
one  race,  even  thou^  they  may  have  a 
mixed  heritage.  The  main  objective  of 
this  cognitive  research  was  to  examine 
how  individuals  view  race  and  ethnidty 
and  how  they  might  interpret  and 
respond  to  a  race  question  that  provides 
a  "multiradal,  spedfy"  option. 

Combining  Race  and  wspanic 
Origin.— The  May  1995  CPS 
Supplement  will  provide  needed 
research  on  whether  a  combined  race/ 
Hispanic  ethnidty  question  shoiild  be 
used  instead  of  separate  questions  on 
race  and  Hispanic  ethnidty.  Important 
reasons  to  research  this  issue  are  that 
some  Federal  agendes  have  been 
collecting  and  reporting  data  in  a 
combined  format  for  a  niunber  of  years, 
and  a  high  percentage  of  Hispanics 
selected  "other  race"  in  the  1990 
decennial  census  race  question  when 
race  and  ethnidty  were  collected  in  two 
separate  questions.  Research  questions 
include  examining  the  effects  of  having 
a  single  race  and  Hispanic  ethnidty 
question  on  the  counts  for  other  races 
and  for  Hispanics;  oacnmining  which 
subgroups  to  incliute  as  "Hispanic"; 
determining  what  percentage  of 
administrative  record  data  bases  already 
use  "Hispanic"  as  a  racial  category  and 
what  percentage  of  respondents  in  these 
data  bases  are  missing  information  on 
Hispanic  ethnidty;  and  dedding  if 
Hispanic  ethnidty  should  be  assumed 
to  take  priority  over  other  racial 
categories  (e.g.,  Black  Hispanics). 

In  considering  this  issue,  one  should 
bear  in  mind  that  the  concepts  of  race, 
ethnidty,  and  ancestry  are  not  clearly  or 
consistently  distinguished  in  the  U.S. 
population.  For  example,  some 
Hispanics  regard  the  "Hispanic" 
designation  as  a  "radal"  category, 
defining  "race"  in  terms  of  national 
origin  and  cultural  characteristics.  As 
discussed  below,  it  has  been  suggested, 
therefore,  that  census  and  sxuvey 
respondents  be  asked  about  only  a 
single  concept — perhaps  ethnicity  or 
race/ethnidty — con-esponding  to  self- 
perceived  membership  in  population 
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groups  that  might  define  themselves  by 
cultural  heritage,  language,  physical 
appearance,  behavior,  or  other 
characteristics. 

Ckfmbining  Concepts  of  Race/ 
Ethnicity/Ancestry. — ^Directive  No.  15 
has  been  criticized  for  not  dearly 
distinguishing  among  race,  ethnicity, 
and  ancestry.  Directive  No.  15 
spedfically  notes  the  absence  of 
anthropological  or  other  sdentific  bases 
fat  their  separate  designation.  Varied 
and  possibly  inconsistent  definitional 
criteria,  sudi  as  geographic  origin, 
cultural  origin,  cultural  identification 
and  affiliation,  community  recognition, 
and  race  itself,  are  used  to  describe  the 
terms. 

The  current  Federal  categories  have 
created  five  single  aggregations  from 
heterogeneous  and  highly  diverse 
populations.  Since  ethnic  groups  evolve 
and  may  change  their  group  name  over 
time,  research  is  needed  on  the  basic 
concepts  to  be  measured  as  well  as  on 
the  popular  terminology  respondents 
use  to  refer  to  their  ethnic  group.  This 
research  will  be  helpful  in  determining 
those  response  categories  which  would 
provide  useful  information  about  otir 
Nation's  population. 

The  research  on  this  issue  needs  to 
consider  a  niunber  of  implications  of 
combining  the  concepts.  The 
consolidation  of  questions  of  "race," 
"ethnicity,"  and  "ancestry"  into  a  single 
question  of  "ethnicity"  (or  "race/ 
ethnidty")  or  of  "identified  population 
groups"  would  eliminate  the  distinction 
between  race  and  ethnidty  indicated  in 
Directive  No.  15.  ConsoUdation  of  the 
categories  would  also  address  the  issue 
of  induding  Hispanics  as  a  radal 
designation  rather  than  as  a  separate 
ethnic  category.  Under  consolidation, 
Hispanic  would  be  included  as  an 
ethnic  or  radal/ethnic  category  along 
with  other  categories  previously 
classified  as  races.  If,  in  addition  to 
consolidating  categories,  respondents 
are  allowed  to  select  more  than  one 
ethnic  or  racial/ethnic  identity,  the 
issue  of  "multiradal"  identification 
might  also  be  addressed.  The  combined 
question  would  most  likely  soUdt 
multi-ethnic  as  well  as  midtiradal 
responses.  In  the  1990  census  ancestry 
question,  which  allows  multiple 
reporting  of  ethnicities,  about  30 
percent  of  the  population  reported 
multiple  ancestries.  Such  a  large 
proportion  of  multiple  responses  would 
present  processing  problems  for  Federal 
agendes.  The  consolidation  of  race  and 
ethnicity  would  interrupt  the  continuity 
of  categorization  in  the  race  and 
ethnidty  questions  in  recent  decades; 
lowever.  continuity  is  already  imperfect 


due  to  changes  in  questions  and 
response  options. 

tenninology  for  Categories. — ^This 
issue  is  concerned  with  whether  to 
replace  or  revise  current  terminology  for 
Black,  Hispanic,  or  American  Indian 
radal/ethnic  categories  for  data 
collection  and  data  reporting  with  terms 
that  have  been  suggested  such  as 
Afiican  American,  Latino/Latina,  and 
Native  American.  Research  is  needed  to 
determine  whether,  and  in  what  ways, 
any  proposed  changes  in  terminology 
may  affact  reporting  or  data  collection. 
If  a  change  in  terms  produces  a  change 
in  coverage,  it  is  useful  to  know  what 
that  change  signifies.  Any  replacement 
of  terminology  should  consider:  (1)  That 
the  new  terms  might  have  meanings 
different  fit>m  the  old  terms  for 
respondents  while,  for  the  users,  the  old 
and  new  categories  might  appear 
synonymoxis;  (2)  that  as  ciurent  usage 
changes,  terms  are  likely  to  have 
difiisrent  meanings  to  people,  and  the 
new  terms  may  exclude  persons  who 
were  comfortable  with  the  old  terms  but 
who  may  not  perceive  themselves  as 
"fitting"  under  the  new  designation; 
and  (3)  the  extent  to  which  c^finitions 
need  to  accompany  new  categories. 
Questions  about  preferences  for  various 
terms  are  induded  on  the  May  1995 
CPS  supplement. 
Additional  research  plans: 
•  The  Census  Bureau  is  conducting 
cognitive  research  from  February 
through  July  1995  on  issues  such  as  a 
multiradal  category,  marking  all 
categories  that  apply,  tenninology,  and 
a  combined  race/Hispanic  origin/ 
ancestry  question.  Research  on  the 
classification  of  "Native  Hawaiian"  is 
also  planned.  The  extent  of  research  is 
dependent  upon  available  resources. 
The  Census  Bureau  also  plans  to 
condud  two  tests  in  1996:  the  National 
Content  Test  (NCT)  and  the  Race  and 
Ethnic  Targeted  Test  (RAETT).  The  NCT 
is  designed  to  test  selected  population 
and  housing  questions  for  the  2000 
census.  It  will  be  a  national  sample  of 
35,000  to  50,000  households.  To 
determine  what  information 
respondents  will  provide  in  a  self- 
reporting  context,  the  Census  Bureau 
h^  identified  a  multiradal  category  or 
response  option  (for  example,  multiple 
responses)  as  a  high  priority  for  panels 
on  the  1996  National  Content  Test. 
Other  issues  to  be  tested  in  the  NCT 
include  tenninology  and  the  placement 
of  the  Hispanic  origin  question  first, 
followed  inmiediately  by  the  race 
question.  The  RAETT,  which  will 
include  a  reinterview,  will  provide  the 
most  extensive  opportunity  to  test 
several  options  for  collecting  radal  and 
ethnic  data.  The  proposed  sample  of 


about  90,000  households  vnll  be 
targeted  to  a  diverse  sample  of  racial 
and  ethnic  populations.  The  Census 
Bureau  expects  that  the  RAETT  wiU 
allow  further  testing  of  a  multiradal 
classification,  terminology,  and  other 
seleded  options. 

•  The  National  Center  for  Health 
Statistics  and  the  Office  of  the  Assistant 
Secretary  for  Health  will  conduct 
research  on  the  effects  of  changes  in 
radal  classification  on  birth  certificate 
records. 

•  The  Centers  far  Disease  Control  and 
Prevention  is  imdertaking  a  projed  to 
evaluate  the  recording  of  radal 
classifications  on  death  certificates.  This 
study  will  involve  a  survey  of  a  sample 
of  funeral  directors  with  the  aim  of 
improving  the  quality  of  radal  data 
reported  on  death  certificates. 

•  A  literature  search  aa  woric  related 
to  racial  classification  in  the  health  field 
(using  MEDLINE)  is  being  conduded  by 
the  Department  of  Health  and  Human 
Services  (DHHS). 

•  An  inventory  of  DHHS  minority 
health  data  bases  is  being  developed  by 
the  DHHS.  It  will  provide  information 
on  what  data  are  available  and  data 
collection  problems  that  have  been 
encountered. 

•  The  National  Centn  for  Education 
Statistics  (NCES)  is  conducting  a  Spring 
1995  survey  to  obtain  information:  (a) 
How  schools  currently  students'  collect 
radal  and  ethnic  data;  (b)  how 
administrative  records  containing  racial 
and  ethnic  data  are  maintained  and 
reported;  (c)  what  State  laws  mandate  or 
require  of  school  systems  with  reaped 
to  collecting  data  on  race  and  ethnidtjr; 
and  (d)  current  issues  in  schools 
regarding  race  and  ethnicity  categories. 

D.  General  Principles  for  the  Review  of 
the  Radal  and  Ethnic  Categories 

The  critidsms  and  suggestions  for 
changing  Directive  No.  15  have 
underscored  the  importance  of  having  a 
set  of  general  prindples  to  govern  the 
current  review  process.  The  following 
prindples  were  drafted  in  cooperation 
with  Federal  agendes  serving  on  the 
Interagency  Committee.  The  prindples 
listed  below  are  those  OMB  may  use  to 
guide  final  decisions  on  standards  for 
the  classification  of  racial  and  ethnic 
data.  The  prindples  are,  for  the  most 
part,  the  same  as  those  pubUshed  in  the 
June  9, 1994,  Federal  Register  notice. 
There  are  changes  to  Prindples  2,  5, 6, 
and  8.  Prindples  12  and  13  are  new. 
The  public  is  invited  to  comment  on 
these  or  suggest  additional  prindples. 

1.  The  radal  and  ethnic  categories  set 
forth  in  the  standard  should  not  be 
interpreted  as  being  primarily  biological 
or  genetic  in  reference.  Race  and 
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ethnicity  may  be  thoiight  of  in  tenns  of 
social  and  cultural  chaiacteiistics  as 
well  as  ancestry. 

2.  Respect  for  individual  dignity  - 
should  guide  the  processes  and  methods 
for  collecting  data  on  race  and  ethnicity: 
ideally,  respondent  self-identification 
should  be  faciUtated  to  the  greatest 
extent  possible,  recognizing  that  in 
some  data  collection  systems  observer 
identification  is  more  practical. 

3.  To  the  extent  practicable,  the 
concepts  and  terminology  should  reflect 
clear  and  generally  imderstood 
definitions  that  can  achieve  broad 
public  acceptance.  To  assure  they  are 
rehable.  meaningful,  and  imderstood  by 
respondents  and  observers,  the  racial 
and  ethnic  categories  set  forth  in  the 
standard  shcnild  be  developed  using 
appropriate  scientific  methodologies, 
including  the  social  sciraices. 

4.  The  racial  and  ethnic  categories 
should  be  comprehensive  in  coverage 
and  produce  compatible, 
nonduplicated,  exchangeable  data 
across  Federal  ^endes. 

5.  Foremost  consideration  shoidd  be 
given  to  data  aggregations  by  race  and 
ethnicity  that  are  useful  for  statistical 
analysis  and  program  administration 
and  assessment,  bearing  in  mind  that 
the  standards  are  not  intended  to  be 
used  to  establish  eligibility  for 
participation  in  any  Federal  program. 

6.  The  standards  should  be  developed 
to  meet,  at  a  Tninimntn.  Federal 
legislative  and  programmatic 
reqxiirements.  ConsidraatioD  should  also 
be  given  to  needs  at  the  State  and  local 
govenunent  levels,  including.  American 
Indian  tribal  and  Alaska  Native  village 
governments,  as  well  as  to  general 
societal  needs  for  these  data. 

7.  The  categories  should  set  forth  a 
minimum  standard;  additional 
categories  should  be  permitted  provided 
they  can  be  aggregated  to  the  standard 
categories.  The  number  of  standard 
categories  should  be  kept  to  a 
manageable  size,  as  determined  by 
statistical  concerns  and  data  needs. 

8.  A  revised  set  of  categories  should 
be  operationally  feasible  in  terms  of 
burden  placed  upon  respondents;  public 
and  private  costs  to  implement  the 
revisicms  should  be  a  factor  in  the 
decision. 

9.  Any  changes  in  the  categories 
should  be  based  on  sound 
methodological  research  uid  should 
include  evaluations  of  the  impact  of  any 
changes  not  only  on  the  usefulness  of 
the  resulting  data  but  also  on  the 
comparability  of  any  new  categories 
with  the  existing  ones. 

10.  Any  revision  to  the  categories 
should  provide  for  a  crosswalk  at  the 
time  of  adoption  betweon  the  old  and 


the  new  categories  so  that  historical  data 
series  can  be  statistically  adjusted  and 
comparisons  can  be  made. 

11.  Because  of  the  many  and  varied 
needs  and  strong  interdependence  of 
Federal  agencies  for  racial  and  ethnic 
data,  any  changes  to  the  existing 
categories  should  be  the  product  of  an 
interagency  collaborative  effort. 

12.  Time  will  be  allowed  to  f>hase  in 
any  new  categories.  Agencies  will  not  be 
required  to  update  historical  records. 

13.  The  new  directive  should  be 
applicable  throughout  the  U.S.  Federal 
statistical  system.  The  standard  or 
standards  must  be  usable  for  the 
decennial  census,  current  surveys,  and 
administrative  records,  including  those 
using  observer  identification. 

The  agencies  recognize  that  these 
principles  may  in  some  cases  represent 
competing  goals  for  the  standard. 
Through  die  review  process,  it  will  be 
necessary  to  balance  statistical  issues, 
needs  for  data,  and  social  concerns.  The 
application  of  these  principles  to  guide 
the  review  and  possible  revision  of  the 
standard  ultimately  should  result  in 
consistent,  pubhcly  accepted  data  on 
race  and  ethnicity  that  will  meet  the 
needs  of  the  government  and  the  public 
while  recognizing  the  diversity  of  the 
popidation  and  respecting  the 
individual's  dignity. 
SallyKatani. 

Administrator.  Office  of  Infonnation  and 
Regulatory  Affats. 

Appendix 

DirectiTe  No.  15 

Race  and  Ethnk  Standards  fur  Federal 
Statistics  and  Administrative  Rep<wting 

As  adopted  on  May  12, 1977. 

This  Directive  provides  standard 
classifications  for  reccHrdkeeping,  collection, 
and  presentation  of  data  on  race  and 
ethnicity  in  Federal  program  administrative 
reporting  and  statistical  activities.  These 
classifications  should  not  be  inteipretsd  as 
being  scientific  or  anthropological  in  nature, 
nor  should  they  be  viewed  as  determinants 
of  eligibility  for  participation  in  any  Federal 
program,  lliey  have  been  developwl  in 
response  to  needs  expressed  by  both  the 
executive  branch  and  the  Congress  to  provide 
for  the  collection  and  use  of  compatible, 
nonduplicated,  exchangeable  racial  and 
ethnic  data  by  Federal  agencies. 

1.  Definitions 

The  basic  racial  and  ethnic  categories  for 
Federal  statistics  and  program  administrative 
reporting  are  defined  as  follows: 

a.  American  Indian  or  Alaskan  Native.  A 
person  having  origins  in  any  of  the  original 
peoples  of  North  America,  and  who 
maintains  cultural  identification  through 
tribal  affiliations  or  community  recognition. 

b.  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original  peoples 


of  the  Far  East.  Southeast  Asia,  the  Indian 
subcontinent,  or  the  Pacific  Islands.  This  area 
includes,  for  example,  China,  India,  Japan, 
Korea,  the  Philippine  Islands,  and  Samoa. 

c.  Black.  A  person  having  origins  in  any  of 
the  black  racial  groups  of  Afiica. 

d.  Hispanic.  A  person  of  Mexican,  Puerto 
Rican,  Cuban,  Central  or  South  American  or 
other  Spanish  culture  or  origin,  regardless  of 
race. 

e.  White.  A  person  having  origins  in  any  of 
the  original  peoples  of  Europe,  North  Africa, 
or  the  Middle  East. 

2.  Utilization  for  Recordkeeping  and 
Reporting 

To  provide  flexibility,  it  is  preferable  to 
collect  data  on  race  and  ethnicity  separately. 
If  separate  race  and  ethnic  categories  are 
used,  the  minimnrn  designations  are: 

a.  Race: 

— ^American  Indian  or  Alaskan  Native 
— ^Asian  or  Pacific  Islander 
—Black 
—White 

b.  Ethnicity: 
— Hispanic  origin 

— Not  of  Hispanic  origin 

When  race  and  ethnicity  are  collected 
separately,  the  number  of  White  and  Black 
persons  who  are  Hispanic  must  be 
identifiable,  and  capable  of  being  reported  in 
that  category. 

If  a  combined  format  is  used  to  collect 
racial  and  ethnic  data,  the  miniinvni 
acceptable  categories  are: 
American  Indian  or  Alaskan  Native 
Asian  or  Pacific  Islander 
Black,  not  of  Hispanic  origin 
Hispanic 
White,  not  of  Hispanic  origin. 

The  category  which  most  closely  reflects 
the  individual's  recognition  in  his 
community  should  be  used  for  purposes  of 
reporting  on  persons  who  are  of  mixed  racial 
and/or  ethnic  origins. 

In  no  case  should  the  provisions  of  tliis 
Directive  be  construed  to  limit  the  collection 
of  data  to  the  categories  described  above. 
However,  any  reporting  required  which  uses 
more  detail  shall  be  organized  in  such  a  %ray 
that  the  additional  categories  can  be 
aggregated  into  these  basic  racial/ethnic 
categories. 

The  minimum  standard  coilectioB 
categories  shall  be  utilized  for  reporting  as 
follows: 

a.  CivU  rights  compliance  reporting.  The 
categories  specified  above  will  be  used  by  all 
agencies  in  either  the  separate  or  combined 
format  for  civil  rights  compliance  repcxting 
and  equal  employment  reporting  for  both  the 
public  and  private  sectora  and  for  all  levels 
of  government.  Any  variation  requiring  less 
detailed  data  or  data  which  cannot  be 
aggregated  into  the  basic  categories  will  have 
to  be  specifically  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  executive 
agencies.  More  detailed  reporting  wliich  can 
be  aggregated  to  the  basic  categories  may  be 
used  at  the  agencies'  discretion. 

b.  General  program  administrative  and 
grant  reporting.  Whenever  an  agency  subject 
to  this  Directive  issues  new  or  revised 
administrative  reporting  or  recordkeeping 
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requirements  which  include  racial  or  ethnic 
data,  the  agency  will  use  the  race/ethnic 
categories  described  above.  A  variance  can  be 
specifically  requested  from  OMB,  but  such  a 
variance  will  be  granted  only  if  the  agency 
can  demonstrate  that  it  is  not  reasonable  for 
the  primary  reporter  to  determine  the  racial 
or  ethnic  background  in  terms  of  the 
specified  categories,  and  that  such 
determination  is  not  critical  to  the 
administration  of  the  program  in  question,  or 
if  the  specific  program  is  directed  to  only  one 
or  a  limited  number  of  race/ethnic  groups, 
e.g.,  Indian  tribal  activities. 

c.  Statistical  reporting.  The  categories 
described  in  this  Directive  will  be  used  at  a 
minimum  for  federally  sponsored  statistical 
.data  collection  where  race  and/or  ethnicity  is 
required,  except  when:  The  collection 
involves  a  sample  of  such  size  that  the  data 
on  the  smaller  categories  would  be 
unreliable,  or  when  the  collection  effiirt 
focuses  on  a  specific  racial  or  ethnic  group. 
A  repetitive  survey  shall  be  deemed  to  have 
an  adequate  sample  size  if  the  racial  and 
ethnic  data  can  be  reliably  aggregated  on  a 
bieimial  basis.  Any  other  variation  will  have 
to  he  specifically  authorized  by  OMB  through 
the  reports  clearance  process.  In  those  cases 
where  the  data  collection  is  not  subject  to  the 


rejxjrts  clearance  process,  a  direct  request  for 
a  variance  should  be  made  to  OMB. 

3.  Effective  Date 

The  provisions  of  this  Directive  are 
efiiective  immediately  for  all  new  and  revised 
recordkeeping  or  reporting  requirements 
containing  racial  and/ or  ethnic  information. 
All  existing  recordkeeping  or  reporting 
requirements  shall  be  made  consistent  with 
this  Directive  at  the  time  they  are  submitted 
for  extension,  or  not  later  than  January  1, 
1980. 

4.  Presentation  of  Race/Ethnic  Data 

Displays  of  racial  and  ethnic  compliance 
and  statistical  data  will  use  the  category 
designations  listed  above.  The  designation 
"nonwhite"  is  not  acceptable  for  use  in  the 
presentation  of  Federal  Government  data.  It 
is  not  to  be  used  in  any  publication  of 
compliance  or  statistical  data  or  in  the  text 
of  any  compliance  or  statistical  report. 

In  cases  where  the  above  designations  are 
considered  inappropriate  for  presentation  of 
statistical  data  on  particular  programs  or  for 
particular  regional  areas,  the  sponsoring 
agency  may  use: 

(1]  "The  designations  "Black  and  Other 
Races"  or  "All  Other  Races,"  as  collective 


descriptions  of  minority  races  when  the  most 
summary  distinction  between  the  majority 
and  minority  races  is  appropriate; 

(2)  The  designations  "White,"  "Black,"  and 
"All  Other  Races"  when  the  distinction 
among  the  majority  race,  the  principal 
minority  race  and  other  races  is  appropriate; 
or 

(3)  The  designation  of  a  particular  minority 
race  or  races,  and  the  inclusion  of  "Whites" 
with  "All  Other  Races,"  if  such  a  collective 
description  is  appropriate. 

In  displaying  detailed  information  which 
represents  a  combination  of  race  and 
ethnicity,  the  description  of  the  data  being 
displayed  must  clearly  indicate  that  both 
bases  of  classification  are  being  used. 

When  the  primary  focus  of  a  statistical 
report  is  on  two  or  more  specific  identifiable 
groups  in  the  population,  one  or  more  of 
which  is  racial  or  ethnic,  it  is  acceptable  to 
display  data  for  each  of  the  particular  grouf)s 
separately  and  to  describe  data  relating  to  the 
remainder  of  the  population  by  an 
appropriate  collective  description. 

[FR  Doc.  95-20787  Filed  8-25-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34CFRPart^ 
RMISSOnAAae 

Protactien  of  Pupil  Rights 

AOENCV:  Depaitment  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  to  implement  the  Pupil 
Protection  Rights  Amendments  of  1994 
(PPRA)  to  the  Protection  of  Pupil  Rights 
provision  contained  in  the  General 
Education  Provisions  Act  (GEPA).  PPRA 
was  amended  in  the  Goals  2000: 
Educate  America  Act  (Pub.  L.  103-227). 
The  proposed  regulations  rename  and 
revise  the  cxirrent  regulations  (34  CFR 
part  98  "Student  Ri^ts  in  Research, 
Experimental  Activities,  and  testing") 
for  the  Protection  of  Pupil  Rights  to 
implement  these  statutory  changes  and 
to  make  other  changes  that  are  necessary 
for  proper  program  operation. 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1995. 
ADDRESSES:  All  conunents  concerning 
these  proposed  regulations  should  be 
addressed  to  LeRoy  Rooker.  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW..  room  1366, 
Washington,  DC  20202-4605. 
Comments  may  also  be  sent  through 
Internet  to  "PPRA-.- 
Comments@ed.gov." 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
of  1980  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Campbell,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  1366,  Washington.  DC 
20202-4605.  Telephone:  (202)  260- 
3887.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  have  been 
reviewed  and  revised  in  accordance 
with  the  Department's  "Principles  for 
Regulating,"  which  were  developed  to 
ensure  that  the  Department  regulates  in 
the  most  flexible,  most  equitable,  and 
least  burdensome  way  possible.  These 
principles  advance  the  regulatory 
reinvention  and  customer  service 
objectives  of  the  Administration's 
National  Performance  Review  II  and  are 
essential  to  an  effective  partnership 
with  states  and  locahties.  The  Secretary 


Eroposes  these  regulations  because  he 
alieves  they  are  necessary  to 
implement  the  law  and  give  the  greatest 
flexibility  to  local  governments  and 
schools.  In  addition,  the  regulations 
minimize  burden  while  retaining 
parents'  and  students'  rights. 
The  Secretary  interprets  the 
Protection  of  Pupil  Rights  provision,  as 
amended,  contained  in  section  445  of 
the  General  Edtication  Provisions  Act 
(GEPA)  to  provide  parents  with  the  r^t 
to  have  access  to  siuveys,  analyses,  or 
evaluations  (surveys)  adininistered  by  a 
State  educational  agency  (SEA),  local 
educational  agency  (LEA),  or  other 
recipient  that  asks  a  student  to  reveal 
information  concerning  the  areas 
specified  in  section  445(b)  of  GEPA.  In 
addition,  parents  or  the  student,  if  a 
student  is  an  adult  or  an  emancipated 
minor,  must  consent  before  a  student  is 
required  to  submit  to  a  survey  that  asks 
a  student  to  reveal  information 
concerning  these  areas.  Finally,  parents 
or  the  student,  if  a  student  is  an  adult 
or  an  emancipated  minor,  must  be 
notified  of  these  rights  and  may  file  a 
complaint  for  alleged  violations  of  these 
rights. 

Sonunary  of  Major  Provisions 

The  following  is  a  summary  of  the 
regulatory  provisions  the  Seoetary 
proposes  as  necessary  to  implement  the 
statute,  such  as  interpretations  of 
statutory  text  or  standards  and 
procediires  for  the  operation  of  the 
program.  The  sxunmary  does  hot  address 
provisions  that  merely  restate  statutory 
language.  The  Secretary  is  not 
authorized  to  change  statutory 
requirements.  Commenters  are 
requested  to  direct  their  comments  to 
the  regulatory  provisions  that  woiild 
implement  the  statute. 

Section  98.1    Applicable  Program 

The  Protection  of  Pupil  Rights 
provision  contained  in  GEPA  applies  to 
any  program  that  is  an  "applicable 
program"  imder  section  400(c)(1)  of 
GEPA.  Under  this  section  the  term 
"applicable  program"  means  any 
program  for  which  the  Secretary  or  the 
Department  has  administrative 
responsibility  as  provided  by  law  or  by 
delegation  of  authority  pursuant  to  law. 
The  term  includes  each  program  for 
which  the  Secretary  or  the  Department 
has  administrative  responsibility  imder 
the  Department  of  Education 
Organization  Act  pEOA)  or  imder 
Federal  law  effective  after  May  4, 1980. 

Section  98.2    Purpose 

The  Secretary  interprets  section  445 
of  GEPA  to  provide  foiu'  general  rights: 
(1)  Parental  right  of  access  to  certain 


siuveys  and  the  instructional  material 
used  in  connection  with  these  surveys 
of  a  student;  (2)  parental  os  student  right 
to  consent  before  a  student  is  required 
to  submit  to  certain  surveys;  (3)  parental 
or  student  right  to  file  a  complaint  for 
alleged  violations  of  their  ri^ts  under 
the  law;  and  (4)  parental  or  student  right 
to  receive  efiiactive  notice  of  these 
rights.  The  Secretary  would  implement 
each  of  these  rights  in  the  proposed 
regulations. 

Section  98.3    Definitions 

The  Secretary  proposes  to  define 
"recipient"  to  include  (1)  a  contractor 
who  receives  financial  assistance 
direcUy  from  the  Department  to  carry 
out  the  project  and  (2)  the  Department. 
This  definition  clarifies  that  any  survey 
that  the  Department  directly  contracts 
for  or  carries  out  itself  would  be  subject 
to  these  regulations. 

The  Secretary  proposes  not  to  define 
the  term  "survey"  because  he  beUeves 
the  term  is  self-explanatory.  The 
Secretary  would  welcome  comment  on 
whether  the  terms  "survey,  analysis,  or   . 
evaluation"  as  used  in  section  445  of 
GEPA  should  be  defined  in  regulations. 

Sections  98.10,  98.20    Access  and 
Consent 

Section  445(a)  of  GEPA  provides  for 
the  parental  right  of  access  to 
instructional  materials  that  will  be  used 
in  connection  with  any  survey  as  part  of 
any  applicable  pn^ram. 

Section  445(b)  ofGEPA  provides  for 
the  parent's,  in  the  case  of  an 
unemancipated  minor,  and  student's,  if 
the  student  is  an  adult  or  emancipated 
minor,  right  of  consent  to  submit  to  a 
survey  that  reveals  information 
concerning  one  or  more  of  the  areas 
specified  in  the  statute  (also  listed  in 
§  98.4(a)(2)). 

The  Secretary  interprets  the  statutory 
provisions  on  access  and  consent  to  be 
read  together,  this  interpretation  would 
require  an  SEA,  LEA,  or  other  recipient 
of  program  funds  from  the  Department 
of  Education  to  make  available  for 
inspection  by  a  parent  or  guardian  only 
those  surveys  (and  instructional 
material  in  connection  with  a  survey) 
conceming^ne  or  more  of  the  areas 
listed  in  section  445(b)  ofGEPA. 
Because,  unlike  the  Family  Educational 
Rights  and  Privacy  Act  (FERPA),  this 
statute  makes  no  specific  reference 
applying  the  access  and  consent 
provisions  to  post-secondary 
institutions  and  the  legislative  history 
supports  only  applying  these  provisions 
to  elementary  and  secondary  school 
students,  these  proposed  regulations  - 
will  only  apply  to  surveys  administered 
in  elementary  and  secondary  schools. 
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— Access  provision:  The  Secretary 
would  implement  the  access 
provision  by  requiring  that  an  SEA, 
LEA,  or  other  recipient  that  uses  any 
type  of  program  funds  received  fitim 
the  Department,  to  develop  or 
implement  a  survey  must  make 
available  for  inspection  by  a  parent  or 
guardian  of  a  student  a  survey,  and 
the  instructional  materials  used  in 
coimection  with  the  survey,  if  the 
survey  (1)  asks  the  student  to  reveal 
informaticm  concerning  one  or  more 
of  the  areas  listed  in  section  445(b)  of 
GEPA;  and  (2)  is  administered  in  an 
elementary  or  secondary  school 
— Compliance  with  a  request  for  access: 
An  SEA,  LEA,  or  other  recipient 
would  be  required  to  comply  with  a 
request  to  inspect  a  survey  (and  the 
instructional  materials  used  in 
connection  with  the  survey)  without 
unnecessary  delay  and  in  no  case 
more  than  45  days  after  it  has 
received  the  request.  This 
requirement  is  consistenyvith 
FERPA.  Also,  the  Secretary  believes 
this  requirement  is  a  reasonable  way 
to  ensure  a  pnxnpt  response  to  a 
parent's  request  for  access  to  these 
materials  while  not  requiring  an  SEA, 
LEA,  or  other  recipient  to  provide 
immediate  access. 
An  SEA,  LEA,  or  other  recipient 
would  not  be  required  to  provide 
parents  with  their  own  copy  of  a  survey 
(and  the  instructional  material  used  in 
connection  with  the  survey).  The 
Secretary  believes  that  such  a 
requirement  would  be  unduly 
burdensome.  The  Secretary  notes, 
however,  that  an  SEA,  LEA,  or  other 
recipient  may  wish  to  provide  a  copy  of 
a  survey  in  order  to  accommodate 
parents  with  disabilities. 
— Destruction  of  material:  An  SEA,  LEA, 
or  other  recipient  would  not  be 
permitted  to  destroy  any  survey  or  the 
instructional  material  used  in 
connection  with  the  siuvey,  if  there  is 
an  outstanding  request  to  inspect  the 
material  under  §  94.10  of  the 
regulations.  The  Secretary  believes 
this  provision  is  necessary  to  ensure 
that  a  parent's  request  for  access  is  not 
frustrated. 
—Consent  provision:  The  Secretary 
would  implement  the  consent 
provision  by  requiring  an  SEA,  LEA, 
or  other  recipient  to  obtain  the  prior 
consent  of  the  parent  or  guardian,  or 
student,  as  appropriate,  before  a 
student  is  required  to  submit  to  the 
survey  if  the  SEA,  LEA,  or  other 
recipient  (1)  uses  any  type  of  program 
funds,  received  from  the  Department, 
to  develop  or  implement  a  survey;  (2) 
the  survey  is  adininistered  in  an 


elementary  or  secondary  school;  and 
(3)  requires  a  student  to  submit  to  a 
survey  that  asks  the  student  to  reveal 
information  concerning  one  or  more 
of  the  areas  listed  in  section  445(b)  of 
GEPA.  The  Secretary  has  not 
interpreted  "required"  as  used  in 
section  445(b)  of  GEPA.  By  not 
interpreting  the  word  "required",  the 
Secretary  will  not  be  imposing  a 
single  rule  to  address  a  myriad  of 
situations.  Recipients  wiU  make 
initial  judgments  in  individual  cases 
as  to  whether  a  survey  is  or  has  been 
"required"  in  the  administration  of 
their  activities.  In  the  event  a 
complaint  is  filed  with  the 
Department,  the  Department  wiU 
determine  on  a  case-by-case  basis  in 
light  of  all  the  circumstances  whether 
a  student  has  been  required  to  submit 
to  a  survey. 

Section  445(b)  ofGEPA  provides  that 
if  a  student  is  an  unemancipated  minor, 
a  parent  or  guardian  of  a  student 
provides  the  consent.  If  a  student  is  an 
adult  or  emancipated  minor,  the  student 
provides  the  consent.  An  adult  would 
be  defined  as  an  individual  who  has 
attained  18  years  of  age.  An 
emancipated  minor  would  be  defined 
according  to  the  definition  under  State 
law. 

— Obtaining  consent:  To  meet  the 
requirements  of  prior  consent  an  SEA, 
LEA,  or  other  recipient  must  provide 
an  opportunity  for  the  student  or 
parent  or  guardian  of  a  student  to 
review  a  general  description  or 
summary  of  the  type  of  information 
found  in  section  445(b)  that  is 
included  in  the  survey  and  to  provide 
information  to  the  parent  or  guardian 
on  the  right  to  inspect  the  materials 
before  the  student  submits  to  the 
survey.  Rather  than  prescribing  in 
regulations  a  standard  form  of  written 
consent  for  parents  or  guardians,  the 
Secretary  proposes  to  allow  an  SEA, 
LEA,  or  otiier  recipient  the  .flexibility 
to  develop  its  own  type  of  written 
consent.  To  provide  guidance  to 
SEAs.  L£As,  and  other  recipients,  the 
Department  intends  to  develop  a 
model  consent  form. 

Section  98.30    LEA  Notification 

Section  445(c)  ofGEPA  provides  that 
educational  agencies  and  institutions 
shall  give  parents  and  students  effective 
notice  of  their  rights.  The  Secretary 
would  implement  this  provision  by 
requiring  each  LEA  to  give  effiective 
notice  to  parents  of  students  in 
attendance,  and  students  currenUy  in 
attendance,  at  the  LEA  of  their  ri^ts 
under  the  regulations.  The  notice  would 
state,  at  a  minimum,  that  parents  and 


students  have  the  four  rights  listed  in 
§  98.2.  An  LEA  would  have  the  option 
to  include  more  information  in  the 
notice.  With  respect  to  frequency,  an 
annual  notification,  for  example,  woiUd 
constitute  an  effective  notice. 

Section  98.40    Family  Policy 
Compliance  Office  and  the  Office  of 
Administrative  Law  Judges  Functions 

Section  445(e)  ofGEPA  requires  the 
Secretary  to  establish  or  designate  an 
office  and  review  board  within  the 
Department  to  investigate,  process, 
review,  and  adjudicate  violations  of  the 
rights  established  under  this  section. 
The  Secretary  would  designate  the 
Family  PoUcy  CompUance  Office 
(Office)  to  investigate,  process,  and 
review  complaints  of  violations  under 
the  regulations  and  to  provide  technical 
assistance  to  ensure  compliance  with 
the  regulations.  The  Secretary  would 
designate  the  Office  of  Administrative 
Law  Judges  as  having  jurisdiction  over 
proceedings  to  recover,  withhold,  and 
terminate  funds  and  to  conduct  hearings 
to  compel  compliance  through  cease 
and  desist  orders. 

Section  98.41    Conflict  With  State  or 
Local  Laws 

If  an  SEA  or  LEA  determines  that  it 
cannot  comply  with  the  requirements  of 
these  regulations  due  to  a  conflict  with 
State  or  local  laws,  it  would  be  required 
to  notify  the  Office  within  45  days, 
giving  the  text  and  citation  of  the 
conflicting  law.  This  provision  is 
consistent  with  the  Family  Educational 
Rights  and  Privacy  regulations  (34  CFR 
99.61).  The  Secretary  believes  that,  to 
the  extent  possible,  these  proposed 
regulations  should  parallel  the 
regulations  implementing  the  Federal 
Educational  Rights  and  Privacy  Act 
(FERPA)  because  both  the  protection  of 
pupil  rights  legislation  and  FERPA  were 
originally  introduced  together  with  a 
common  purpose  and,  therefore,  should 
be  administered  in  a  similar  fashion. 

Section  98.42    SEA  or  LEA  Required 
Reports 

Under  the  proposed  regulations  the 
Office  may  require  an  SEA  or  LEA  to 
submit  reports  containing  information 
necessary  to  resolve  complaints  under 
this  part,  including  information 
regarding  the  source  of  funding  for  the 
survey,  and  to  ensure  that  SEAs,  LZAs, 
or  other  recipients  are  complying  with 
the  statute.  This  requirement  is  in  the 
current  regidations  (34  CFR  98.6). 

Sections  98.43,  98.44,  98.45 
Complaint  Procedures 

The  statute  does  not  specify  any 
procedures  for  filing  or  processing  a 
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cx>mplamt.  The  regulations  would  allow 
a  parent  or  student,  as  appropriate,  to 
file  a  written  complaint  with  the  Office 
regarding  an  alleged  violation  imder  this 
part.  This  requirement  is  in  the  ciurent 
regulations  (34  CFR  98.7(a)). 

The  proposed  regulations  would 
clarify  when  a  parent  and  student  have 
a  right  to  file  a  complaint.  Also,  the 
proposed  regulations  would  require  that 
a  complaint  contain  specific  allegations 
of  fact  giving  reasonaSls  cause  to  believe 
that  a  violation  of  this  part  has  occurred. 
The  Office  would  investigate  each 
timely  complaint  to  determine  whether 
an  SEA,  LEA,  or  other  recipient  has 
failed  to  comply  with  the  proposed 
regulations.  These  requirements  are  in 
34  CFR  98.7(a)  and  (b).  respectively,  of 
the  current  regulations. 

The  proposed  regulations  clarify 
when  a  complaint  would  be  timely  and 
when  the  Office  may  extend  the  time 
limit.  These  provisions  are  consistent 
with  the  requirements  in  34  CFR 
99.64(c)  and  (d)  of  the  FERPA 
regulations.  Again,  the  Secretary 
believes  that  for  the  reasons  already 
discussed,  and  to  the  extent  possible, 
the  proposed  regulations  should  be 
consistent  with  the  FERPA  regulations. 

— Notice  of  complaint  issued  by  the 
Office:  Hie  Office  notifies  the 
complainant  and  the  SEA,  LEA,  or  other 
recipient  in  writing  if  it  initiates  an 
investigation  of  a  complaint  and  notifies 
the  complainant  if  it  does  not  initiate  an 
investigation  of  a  complaint.  The 
required  content  of  the  notice  to  the 
SEA,  lea,  or  other  recipient  is 
consistent  with  34  CFR  98.8(a)  and  (b) 
of  the  current  regulations.  The  Secretary 
beUeves  this  notification  is  necessary  to 
keep  the  complainant  properly  informed 
of  the  status  of  his  or  her  complaint. 

Sections  98.46.  98.47    Enforcement 
Process 

The  statute  does  not  prescribe  any 
enforcement  procedures  except  for  the 
establishment  or  designation  of  an  office 
and  review  board  within  the 
Department  of  Education  to  investigate, 
process,  review  and  adjudicate 
violations  oi  the  rights  established  by 
section  445  of  GEPA.  Under  the 
proposed  reguJations,  the  Office  would 
review  a  complaint  and  response  and 
may  permit  the  parties  to  submit  further 
written  or  oral  argtunents  or 
tnformadon.  Following  its  investigation, 
the  Office  would  provide  to  the 
complainant  and  the  SEA,  LEA,  or  other 
recipient  written  notice  of  its  findings 
and  the  basis  for  its  findings.  If  the 
Office  found  that  the  SEA,  LEA,  or  othei 
recipient  had  not  compfied  with  these 
regulations,  the  notice  would  (1) 
include  a  statement  of  the  specffic  steyts 


that  the  SEA,  LEA,  or  other  recipient 
must  take  to  comply;  and  (2)  provide  a 
reasonable  period  of  time,  given  all  the 
circtunstances  of  the  case,  during  which 
the  SEA,  LEA,  or  other  recipient  may 
comply  volimtarily.  This  procediu*  is 
consistent  with  that  in  34  CFR  98.9  ot 
the  current  regulations. 

If  an  SEA,  I^A,  or  other  recipient 
other  than  a  contractor  does  not 
voluntarily  comply  with  the  proposed 
regulations,  the  Office  may,  in 
accordance  with  part  D  of  GEPA,  (1) 
withhold,  recover,  or  terminate  funds 
under  34  CFR  81.3:  or  (2)  issue  a 
complaint  to  compel  compliance 
through  a  cease-and-desist  order  under 
34  CFR  81.3.  This  is  consistent  with  34 
CFR  98.10(a)(1)  of  the  current 
regulations. 

If  a  contractor  does  not  volimtarily 
comply  with  the  proposed  regiilations, 
the  Office  may  direct  the  contracting 
officer  to  take  an  appropriate  action 
authorized  under  the  Federal 
Acquisition  Regvdation,  including  either 
(1)  issuing  a  notice  to  suspend 
operations  imder  48  CFR  12.5;  at  (2) 
issuing  a  notice  to  terminate  for  default, 
either  in  whole  or  in  part  under  48  CFR 
49.102. 

If,  after  an  investigation,  the  Secretary 
finds  that  an  SEA,  LEA,  or  other 
recipient  has  complied  volimtarily  with 
these  regulations,  the  Secretary  provides 
the  complainant  and  the  SEA  ot  LEA 
written  notice  of  the  decision  and  the 
basis  for  the  decision.  These 
enforcement  provisions  are  consistent 
with  34  CFR  98.10(b)  of  the  current 
regulations. 

Executive  Order  12866 

1 .  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  bom  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  to  administer  this 
program  effectively  and  effidentiy. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
J  980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
oroposed  regulations  justify  the  costs. 


To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  prop>osed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (g^uping  and  order  of 
sections,  use  of  headings,  paragraphing 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  imderstand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example,  §98.1 
To  which  programs  do  these  regulations 
apply?)  (4)  Is  the  description  of  the 
regulations  in  the  "Supplementary 
Information"  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  this  description 
be  more  helpful  in  making  the 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.  (room  5121, 
FOB-lOB),  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  CertificatloD 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  LEAs  receiving  Federal  funds 
from  the  Department.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  LEAs 
affected  because  the  regulations  would 
not  impose  excessive  regulatory  burdenc 
or  require  unnecessary  Federal 
supervision.  Tlie  regulation;  would 
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impose  minimal  requirements  to  ensure 
that  LEAs  comply  with  the  pupil 
protection  requirements  in  (^>A. 

Paperwork  Reduction  Ad  of  19M 

Section  98.30  contains  information 
collection  requirements.  As  required  by 
the  Paperwoiic  Reduction  Act  of  1980. 
the  Department  of  Education  will 
submit  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

SEAs,  LEAs,  and  other  recipients  may 
be  affected  by  these  regulations.  The 
Department  needs  and  uses  the 
information  to  ensure  compliance  with 
requirements  in  the  Pupil  Protection 
Rights  in  GEPA.  Annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  .25  hours 
per  response  for  15,713  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  ijoformation. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
This  section  highlights  those  issues 
already  discussed  in  the  preamble  on 
which  the  Secretary  would  particidarly 
like  comment. 

The  Secretary  has  attempted  to 
balance  a  number  of  interests  by 
interpreting  "applicable  program"    . 
narrowly  and  applying  these  regulations 
only  to  surveys  that  are  developed  or 
implemented  under  Department 
programs.  The  Secretary  believes  that 
this  interpretation  balances  the  rights  of 
parents  and  students  under  the  statute 
with  the  interests  of  local  governments 
and  schools  in  minimal  administrative 
burdens.  The  Secretary  requests 
comments  on  this  interpr^ation.  The 
Secretary  is  trying  to  minimize  the  role 
of  the  Federal  government  in 
implementing  the  statute. 

The  Secretary  specifically  requests 
comments  from  school  officials 
regarding  the  practicality  of  a  narrow 
interpretation.  As  proposed,  if  asked,  an 
SEA  or  LEA  would  have  to  be  able  to 
identify  which  funds  it  used  to  develop, 
or  otherwise  implement,  a  survey.  On 
the  other  hand,  if  the  Secretary 
interpreted  "applicable  program" 
broadly,  the  regulations  would  apply  to 


any  survey  given  by  a  school  that 
receives  money  from  the  Department, 
and  an  identification  of  whether 
Department  money  was  used  in 
developing  or  implementing  the  survey 
would  be  unnecessary.  The  Secretary 
welcomes  comments  on  whether  school 
officials  believe  the  broader 
'  interpretation  of  "applicable  program" 
would  be  less  burdensome. 

The  Secretary  also  requests  comments 
on  whether  it  is  clear  that  these 
proposed  regulations  only  apply  to 
surveys  that  are  developed,  purchased, 
implemented,  or  otherwise  funded 
under  Department  programs  covered  by 
section  445  of  C^PA.  The  Secretary  also 
requests  comments  on  whether  the 
provisions  regarding  access  and  consent 
rights,  §§98.10  and  98.20  respectively, 
provide  adequate  guidance. 

As  previously  stated  in  the  preamble 
the  Secretary  would  like  comments  on 
whether  the  regulations  should  include 
a  definition  of  "survey"  (see  discussion 
of  §98.3  Definitions)  and  "required" 
(see  discussion  of  §§  98.10.  98.20  Access 
and  consent:  Obtaining  consent). 

Finally,  as  already  discussed,  the 
regulations  interpret  the  statute  to  apply 
to  surveys  administered  in  elementary 
or  secondary  schools  because  the  statute 
specifically  provides  protections  under 
this  law  to  "students."  The  Secretary 
requests  specific  comments  on  whether 
the  statutory  provisions  should  be 
interpreted  to  include  surveys 
administered  in  settings  outside  of 
schools,  such  as  Department-sponsored 
household-based  surveys,  conducted 
either  by  telephone  or  in  person. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
1366,  FOB-10,  600  Independence 
Avenue  SW.,  Washington,  EXZ,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  98 

Administrative  practice  and 
procedure,  Education,  Educational 
research,  Privacy,  Reporting  and 
recordkeeping  requirements.  Schools, 

and  Students. 


Dated:  August  21, 1995. 
Ucfaard  W.  Silay, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  does  not  apply.) 

The  Secretary  proposes  to  amend  tide 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  98  to  read  as  follows: 

PART  98-PROTECTK)N  OF  PUPIL 
mOHTS 

Subpart  A— Ganeral 

doc* 

98.1  To  which  programs  do  these 
regulations  apply? 

98.2  What  is  the  purpose  of  these 
regulations? 

98.3  What  definitions  apply  to  these 
regulations? 

Subpart  B — ^Aooew 

98.10    What  are  a  parent's  rights  of  access  to 
a  survey? 

Subpart  C—Canaent 

98.20    In  what  circumstances  must  an  SEA. 
LEA,  or  other  recipient  obtain  consent 
before  requiring  a  student  to  submit  to  a 
survey? 

Subpart  D—NotificatioD 

98.30    What  must  an  LEA  include  in  its 
annual  notification? 

Subpart  E — EnforcaBaiit 

98.40  What  are  the  functions  of  the  Family 
Policy  Compliance  Office  (Office)  and 
the  Office  of  Administrative  Law  Judges? 

98.41  What  are  an  SEA's  and  LEA's 
responsibihties  in  the  case  of  a  conflict 
with  State  or  local  laws? 

98.42  What  information  must  an  SEA.  LEA, 
or  other  recipient  submit  to  the  Office? 

98.43  Where  are  complaints  filed? 

98.44  What  is  the  complaint  procedure? 

98.45  What  is  the  content  of  the  notice  of 
complaint  issued  by  the  Office? 

98.46  What  are  the  responsibilities  of  the 
Office  in  the  enforcement  process? 

98.47  How  does  the  Office  enforce 
decisions? 

Authority:  20  U.S.C.  1232h.  unless 
otherwise  noted. 

Subpart  A— Q«neral 

§  98.1    To  wtiich  programs  do  ttiesa 
regulations  apply? 

This  pari  applies  to  any  applicable 
program,  that  is,  any  program  for  which 
the  Secretary  or  the  Eiepartment  has 
administrative  responsibility  as 
provided  by  law  or  by  delegation  of 
authority  pursuant  to  law. 

(Authority:  20  U.S.C.  1232h) 

198.2    What  Is  the  purpoae  of  these 
regulations? 

Parents  and  students  have  the 
following  rights  under  this  part: 

(a)  Parental  right  to  have  access  to 
certain  surveys,  analyses,  or  evaluations 
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(surveys),  and  the  instructional 
materials  used  in  connection  with  these 
surveys  of  a  student. 

(b)  Parental  or  student  right  to  ccmsent 
before  the  student  is  required  to  submit 
to  certain  surveys. 

(c)  Parental  or  student  right  to  file  a 
complaint  for  alleged  violations  of  the 
rights  in  paragraphs  (a),  (b),  and  (d)  of 
this  section. 

(d)  Parental  or  student  right  to  receive 
effective  notice  of  the  rights  under 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(Authority:  20  U.S.C  1232h) 

fM,3   WlMt<MlnMon«ipp(ytottMee 
raguMkNM? 

(a)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  77.1: 
Department 

Elementary  school 

Grantee 

Local  educational  agency  (LEA) 

Secondary  school 

Secretary 

State  educational  agency  (SEA). 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Adult  means  an  mdividual  who  has 
attained  18  years  of  age. 

Emancipated  minor  means  a  person 
tmder  18  years  of  age  who  would  be 
considered  emandpeted  according  to 
state  law. 

Recipient,  for  the  purposes  of  this 
part,  means  a  grantee,  subgrantee,  or 
contractor  that  receives  financial 
assistance  directly  from  the  Department 
to  carry  out  a  project  and  includes  the 
Department 

(Authority:  20  U.S.C  1232h) 


Subpart 

fM.10   WlMtaraaparanrsrlghtsof 
aooeea  to  a  survey? 

(a)  An  SEA,  LEA,  or  other  recipient 
that  receives  funds  from  the  Department 
to  develop  or  implement  a  s\uvey  shall 
.make  available  for  inspection  by  a 
parent  or  guardian  of  a  student  the 
survey,  and  the  instructional  matwials 
used  in  ccnmection  with  the  survey,  if 
the  survey — 

(1)  Is  administered  in  an  elementary 
or  a  secondary  school;  and 

(2)  Asks  the  student  to  reveal 
information  concerning  one  or  more  of 
the  following  areas: 

(i)  Politick  affiliations. 

(ii)  Mental  and  psychological 
problems  potentially  embairassing  to 
the  student  or  his  or  her  family. 

(iii)  Sex  behavior  and  attitudes. 

(iv)  Illegal,  anti-social,  self- 
incriminating,  and  demeaning  behavior. 

(v)  Critical  appraisals  of  other 
individuals  with  whom  the  student  has 
close  family  relationships. 


(vi)  Legally  recognized  privileged  or 
analogous  relationships,  such  as  those 
of  lawyers,  physicians,  and  ministers. 

(vii)  Income,  other  than  that  required 
by  law  to  determine  eligibility  for 
participation  in  a  program  or  for 
receiving  financial  assistance  under  a 
program. 

(b)(1)  An  SEA,  LEA,  or  other  recipient ' 
shall  comply  with  a  parent's  request  to 
inspect  a  survey  (and  the  instructional 
material  used  in  connection  with  the 
survey)  imder  paragraph  (a)  of  this 
section  without  unnecessary  delay  and 
in  no  case  more  than  45  days  after  the 
recipient  receives  the  request. 

(2)  An  SEA,  LEA,  or  otlier  recipient  is 
not  required  to  give  a  personal  copy  of 
the  survey,  and  the  instructional 
materials,  to  a  parent  who  requests  to 
inspect  a  survey  under  paragraph  (a)  of 
this  section. 

(c)  An  SEA,  LEA.  or  other  recipient 
may  not  destroy  any  stuvey,  or  any 
instructional  material  used  in 
aHmection  with  the  survey,  if  there  is 
an  outstanding  request  by  a  parent  to 
inspect  the  material  imder  this  section. 

(d)  An  SEA,  LEA.  or  other  recipient 
shall  make  the  survey  available  for 
inspection  under  paragraph  (a)  of  this 
section  even  if  a  student  is  not  required 
to  submit  to  the  survey  under  §  98.20. 

(Authority:  20  U.S.C  1232h(a)) 


Sut)partC— Consent 

$98.20   In  wtMt  circumstances  must  an 
SEA,  LEA,  or  other  recipient  obtain  conssnt 
before  requiring  a  studsnt  to  submit  to  s 
surveyT 

(a)  An  SEA,  LEA,  or  other  recipient 
shall  obtain  the  prior  ccmsent  of  the 
parent  or  guardian  of  a  student,  or  the 
student,  if  appropriate  under  paragraph 
(b)  of  this  section,  before  the  student  is 
required  to  submit  to  the  survey  if  the 
SEA,  LEA.  or  other  recipient — 

(1)  Uses  funds,  received  fitun  the 
Department,  to  develop  or  implement 
the  survey; 

(2)  Administers  the  survey  in  an 
elementary  or  secondary  school; 

(3)  Requires  the  student  to  submit  to 
the  survey;  and 

(4)  Asks  the  student  in  the  survey  to 
reveal  information  concerning  one  or 
more  of  the  areas  listed  in  §  96.10(a)(2). 

(b)(1)  If  a  student  is  an 
unemandpated  minor,  the  SEA,  LEA,  or 
other  recipient  must  obtain  the  consent 
required  in  paragraph  (a)  of  this  section, 
in  writing,  from  the  parent  or  guardian 
of  the  student. 

(2)  If  a  student  is  an  adult  or 
emandpated  minor,  the  SEA,  LEA,  or 
other  recipient  must  obtain  the  consent 
required  in  paragraph  (a)  of  this  section 
from  the  student. 


(c)  To  meet  the  requirements  of  prior 
consent  the  SEA.  LEA.  or  other  recipient 
must  provide — 

(1)  An  opportunity  for  the  student  or 
parent  or  guardian  of  a  student  to 
review  a  general  description  or 
summary  of  the  type  of  information 
found  in  §  98.10(a)(2)  that  is  induded  in 
the  survey;  and 

(2)  Information  to  the  parent  or 
guardian  on  the  right  to  insped  these 
materials  before  the  student  submits  to 
the  survey. 

(Authority:  20  U.S.C.  1232h(b)) 
Subpart  D—Motification 

t9a30   What  must  an  LEA  Include  in  Us 
noHllcatlon? 

(a)  Each  LEA  shall  give  effective 
notice  to  parents  of  students  in 
attendance,  and  to  students  currently  in 
attendance  at  the  LEA  of  their  rights 
under  this  part. 

(b)  The  notice  must  state  that  parents 
and  students  have  the  rights  fisted  in 
§98.2. 

(c)  As  used  in  paragraph  (a)  of  this 
section,  effective  notice  means  a  notice 
that  is  reasonably  likely  to  inform 
parents  and  students,  including  those 
with  disabilities  and  those  vsdiose 
primary  or  home  language  is  not 
English,  of  their  rights. 

(Authority:  20  U.S.C  1232h(c)) 

Sulipart  E— Enforoement 

998.40   What  sre  the  functions  of  the 
FsmUy  Policy  CompNanoe  Office  (Office) 
and  the  Office  of  Adminlstrsllve  Law 
Judges? 

(a)  The  Family  Policy  Compliance 
Office  (Office)— 

(1)  Investigates,  processes,  and 
reviews  complaints  of  violations  under 
this  part;  and 

(2)  Provides  technical  assistance  to 
ensure  compliance  with  this  part. 

(b)  The  Office  of  Administrative  Law 
Judges  has  jurisdiction  to  condud  the 
following  proceedings  to  enforce  the 
requiarements  in  this  part — 

(1)  Hearings  for  recovery  of  funds. 

(2)  Withholding  hearings. 

(3)  Termination  hearings. 

(4)  Cease  and  desist  hearings. 

(Authority:  20  U.S.C  1232h(e)) 

$98.41    WhM  are  an  SEA'a  and  LEA'S 
reeponsiliiiitiee  In  the  cass  of  a  conflict  with 
Slate  or  local  laws? 

If  an  SEA  or  LEA  determines  that  it 
cannot  comply  with  any  of  the 
requirements  of  this  part  due  to  a 
confiid  with  State  or  local  laws,  it  shall 
notify  the  Office  within  45  days,  giving 
the  text  and  dtation  of  the  conflicting 
law. 
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(Authority:  20  U.S.C  1232h) 

$98.42    What  Information  must  an  SEA, 
LEA,  or  other  recipient  sulMnit  to  the 
Office? 

The  Office  may  require  an  SEA,  LEA, 
or  other  redpient  to  submit  reports 
containing  information  necessary — 

(a)  To  resolve  complaints  under  this 
part,  including  information  regarding 
the  source  of  funding  for  the  survey;  and 

(b)  To  ensure  that  SEAs,  LEAs,  or 
other  recipients  are  complying  with  the 
statute. 

(Authority:  20  U.S.C.  1232h) 

S  98.43    Where  are  complaints  filed? 

A  parent  or  student,  as  appropriate 
under  §  98.44(a],  may  file  a  written 
complaint  with  the  Office  regarding  an 
alleged  violation  imder  this  part,  l^e 
Office's  address  is:  Family  Policy 
Compliance  Office,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  FOB-10,  room  1366,  Washington, 
D.C. 20202-4605. 

(Authority:  20  U.S.C  1232h(d)) 

$  98.44    What  is  the  complsint  procedure? 

(a)(1)  A  parent  may  file  a  complaint 
under  this  part  for  alleged  violations  of 
the  parent's  rights  of  access,  consent,  or 
to  be  notified  of  the  parent's  rights 
under  §§  98.10,  98.20,  and  98.30. 

(2)  A  student  who  is  an  emancipated 
minor  or  an  adult  may  file  a  complaint 
under  this  part  for  alleged  violations  of 
the  student's  rights  to  consent  or  to  be 
notified  of  the  student's  rights  under 
§§98.20  and  98.30. 

(b)  A  complaint  filed  under  §  98.43 
must  conteiin  specific  allegations  of  fad 
giving  reasonable  cause  to  believe  that 
a  violation  of  this  part  has  occurred. 

(c)  The  Office  investigates  each  timely 
complaint  to  determine  whether  the 
SEA,  LEA,  or  other  recipient  has  failed 
to  comply  with  the  provisions  of  this 
part. 

(d)(1)  For  purposes  of  this  section,  a 
timely  complaint  is  an  allegation  of  a 


violation  of  this  part  that  is  submitted 
to  the  Office  within  180  days  of — 

(i)  The  date  of  the  allegea  violation; 
or 

(ii)  The  date  that  the  complainant 
knew  or  reasonably  should  have  known 
of  the  alleged  violation. 

(2)  The  Office  may  extend  the  time 
limit  in  this  section  if  the  complainant 
shows  that  he  or  she  was  prevented  by 
circumstances  beyond  the 
complainant's  control  frt>m  submitting 
the  matter  within  the  time  limit,  or  for 
other  reasons  considered  suffident  by 
the  Office. 

(Authority:  20  U.SC  1232h(d)) 

§98.45   What  Is  the  content  of  the  notice  Of 
complaint  Issued  by  tt>e  Office? 

(a)  The  Office  notifies  the 
complainant  and  the  SEA,  LEA,  or  other 
redpient  in  writing  if  it  initiates  an 
investigation  of  a  complaint  under 

§  98.46(b).  The  notice  to  die  SEA,  LEA, 
or  other  recipient — 

(1)  Includes  the  substance  of  the 
alleged  violation;  and 

(2)  Requests  that  the  SEA,  LEA,  or 
other  recipient  submit  a  written 
response  to  the  complaint. 

(b)  The  Office  notifies  the 
complainant  if  it  does  not  initiate  an 
investigation  of  a  complaint  because  the 
complaint  fails  to  meet  the  requirements 
of  §98.44. 

(Authority:  20  U.S.C  1232h(d)) 

§98.46    What  are  the  responsibilities  Of  the 
Office  in  the  enforcement  process? 

(a)  The  Office  reviews  the  complaint 
and  response  and  may  permit  the 
parties  to  submit  further  written  or  oral 
argimients  or  information. 

(b)  Following  its  investigation,  the 
Office  provides  to  the  complainant  anc* 
the  SEA,  LEA.  or  other  recipient  written 
notice  of  its  findings  and  the  basis  for 
its  findings. 

(c)  If  the  Office  finds  tiiat  die  SEA. 
LEA.  or  other  recipient  has  not 


complied  with  this  part,  the  notice 
under  paragraph  (b)  of  this  section — 

(1)  Includes  a  statement  of  the  specific 
steps  that  the  SEA,  LEA,  or  other 
redpient  must  take  to  comply;  and 

(2)  Provides  a  reasonable  period  of 
time,  given  all  the  circimistances  of  the 
case,  during  which  the  SEA,  LEA,  or 
other  redpient  may  comply  voluntarily. 

(Authority:  20  U.S.C  1232h(d)) 

§98.47    How  does  the  Office  enforce 
decisions? 

(a)  If  the  SEA,  L£A,  or  other  recipient 
other  than  a  contrador  does  not  comply 
during  the  period  of  time  set  under 

§  98.46(c)(2),  the  Office  may,  in 
accordance  with  part  D  of  the  General 
Education  Provisions  Ad — 

(1)  Withhold,  recover,  or  terminate 
funds  under  34  CFR  81.3;  or 

(2)  Issue  a  complaint  to  compel 
compUance  through  a  cease-and-desist 
order  under  34  CFR  81.3. 

(b)  If  a  contrador  does  not  comply 
during  the  period  of  time  set  imder 

§  98.13(c)(2).  the  Office  may  dired  the 
contracting  officer  to  take  an 
appropriate  action  authorized  under  the 
Federal  Acquisition  Regulation, 
including  either — 

(1)  Issuing  a  notice  to  suspend 
operations  under  48  CFR  12.5;  or 

(2)  Issuing  a  notice  to  terminate  for 
default,  either  in  whole  or  in  part  under 
48  CFR  49.102. 

(c)  If,  after  an  investigation  under 
§  98.44(c),  the  Secretary  finds  that  an 
SEA,  LEA,  OT  other  recipient  has 
complied  voluntarily  with  this  part,  the 
Secretary  provides  the  complainant  and 
the  SEA.  LEA,  or  other  recipient  writien 
notice  of  the  decision  and  the  basis  for 
the  decision. 

(Authority:  20  U.S.C.  J232h(d)) 

[PR  Doc.  95-21227  Filed  B-25-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Office  of  Trust  Funds  Management 
National  Trit>al  Consultation 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  tribal  consultation 
meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Biu^au  of  Indian  Affairs  (BLA), 
Office  of  Trust  Fimds  Management 
(OTFM),  wiU  conduct  a  consultation 
meeting  with  any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  "Claims 
Settlement  Act  (85  Stat.  688),  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians,  to  obtain  oral  and 
written  comments  regarding  draft 
regulations  for  Public  Law  103-412,  The 
American  Indian  Trust  Fimd 
Management  Reform  Act  concerning: 


DATES:  The  consultation  meeting  will  be 
held  on  September  20, 1995  from  8:30 
a.m.  to  4:00  p.m. 

ADDRESSES:  Tropicana  Hotel,  3801  Las 
Vegas  Boulevard  South  (Las  Vegas  Blvd. 
at  Tropicana  Blvd.),  Las  Vegas,  NV 
89109.  Telephone  Number:  702-739- 
2222. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
OTFM,  Bureau  of  Indian  Affairs,  Joe 
Weller,  Branch  of  Policy  and 
Procedures,  505  Marquette  NW.,  Suite 
700,  Albuquerque,  New  Mexico  87102, 
telephone  number  505-766-8606,  fax 
nimiber  505-766-8641. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  consultation  meeting  is 
to  provide  Indian  tribes  an  opportiuiity 
for  participation  in  the  development  of 
these  regulations.  Briefing  books  and 
deadline  dates  for  the  submission  of 
written  comments  on  the  proposed 
actions  and  regulations  will  be  mailed 
to  all  Federally  recognized  Indian  tribes 
who  now  have  funds  held  in  trust  by  the 
Secretary  of  the  Interior,  and  to  BIA  area 
directors.  The  Department  of  the  Interior 
is  considering  publishing  these 
regulations  as  interim  regulations,  so 
that  they  will  be  effective  immediately 


upon  being  published  for  public 
comment. 

1.  These  draft  proposed  regulations  will 
implement  Title  II.  Public  Law  103-412,  The 
American  Indian  Trust  Fund  Management 
RefoiTO  Act,  CFR  144. 

2.  The  purpose  of  the  regulations  in  this 
part  is  to  describe  the  processes  by  which 
Indian  tribes  can  manage  tribal  funds 
currently  held  in  trust  by  the  United  States. 
This  rule  defines  how  tribes  may  withdraw 
their  funds  from  trust  status;  how  they  may 
return  funds  to  trust;  and  how  they  may 
request  technical  assistance  or  grants  to  help 
prepare  plans  to  manage  funds  or  to  ensure 
the  capability  to  manage  those  funds. 

All  oral  and  written  comments 
presented  by  tribes  at  the  tribal 
consultation  meeting  will  be  recorded, 
transcribed  and  taken  into  consideration 
by  the  agency  in  the  development  of  the 
final  regulations.  Each  tribe  will  be 
given  a  minimum  of  five  minutes  for 
presentation  of  oral  testimony. 

Dated:  August  22, 1995. 
Michael  J.  Anderson, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-21258  Filed  8-25-95;  8:45  am] 
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OFFICE  OF  QOVERNMENT  ETHICS 

5  CFR  Part  2640 
Rm3209-AA09 

Cartain  Mlacallanaoua  Examplions 
Under  18  U^.C.  208(b)(2)  (Ada 
Affecting  a  Peraonal  FInanciai  Intereat) 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Interim  rule  with  request  for 

comments.     . 

SUMMARY:  The  Office  of  Government 
Ethics  (OGE)  is  issuing  an  interim 
regulation  describing  the  circumstances 
imder  which  certain  financial  interests 
arising  from  Federal  Government 
employment  in  the  executive  branch  are 
exempt  from  the  prohibition  in  18 
U.S.C  208(a].  Section  208(a)  generally 
prohibits  employees  of  the  executive 
branch  from  participating  in  an  official 
capacity  in  particular  matters  in  which 
they  have  a  financial  interest.  It  also 
bars  employees  from  acting  in  particular 
matters  in  which  certain  other  persons 
or  entities,  which  are  specified  in  the 
statute,  have  a  financial  interest.  Section 
208(b)(2)  of  title  18  permits  the  Office  of 
Government  Ethics  to  promulgate 
executive  branch-wide  regiilations 
describing  financial  interests  that  are 
too  remote  or  inconsequential  to 
warrant  disqualification  pursuant  to 
section  208(a).  This  interim  regulation 
exempts,  in  certain  ciraunstances, 
disqualifying  financial  interests  that  an 
employee  may  have  in  Federal  salary 
and  benefits,  or  in  Social  Security  or 
veterans'  benefits. 
DATES:  This  interim  regulation  is 
effective  August  28, 1995  Comments  by 
agencies  and  the  public  are  invited  and 
are  due  by  October  27, 1995. 
ADDRESSES:  Office  of  Government 
Ethics,  suite  500, 1201  New  York 
Avenue  NW.,  Washington.  DC  20005- 
3917.  Attention:  Ms.  Glynn. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marilyn  Glynn,  Office  of  Government 
Ethics,  telephone  202-523-5757,  FAX 
202-523-«325. 

SUPPI^MBTTARY  INFORMATION:  Section 
208(a)  of  title  18  of  the  United  States 
Code  prohibits  Government  employees 
from  participating  in  an  official  capacity 
in  particular  Government  matters  in 
wMch,  to  their  knowledge,  they  or 
certain  other  persons  specified  in  the 
statute  have  a  financial  interest,  if  the 
matter  would  have  a  direct  and 
predictable  effect  on  the  financial 
interest.  Section  208(d)(2)  directs  the 
Office  of  Government  Ethics,  after 
consultation  with  the  Attorney  General, 
to  adopt  uniform  regulations  exempting 


financial  interests  frt>m  the  applicability 
of  section  208(a)  for  all  or  a  portion  of 
the  executive  branch  if  it  determines 
that  such  interests  are  either  too  remote 
or  too  inconsequential  to  affect  an 
employee's  services  to  the  Government. 
Further,  section  201(c)  of  Executive 
Order  12674,  as  modified  by  E.0. 12731, 
states  that  OGE  is  to  obtain  the 
conciurence  of  the  Department  of 
Justice  for  any  section  208  regulations  it 
promulgates.  The  Office  of  Government 
Ethics  has  obtained  that  concmrance  for 
this  interim  rule.  Finally,  as  provided  in 
section  402  of  the  Ethics  in  Government 
Act  of  1978,  as  amended,  5  U.S.C. 
appendix,  OGE  has  consulted  with  the 
Office  of  Personnel  Management  on  this 
interim  rule. 

The  Office  of  Government  Ethics  will 
soon  be  issuing  in  the  Federal  Register 
a  proposed  regulation  describing  a 
variety  of  holdings  or  relationships  that 
OGE  has  determined  are  either  too 
remote  or  too  inconsequential  in  value 
to  be  likely  to  affect  an  employee's 
consideration  of  any  particular  matter. 
That  proposed  regulation  will  also 
contain  a  more  detailed  analysis  of 
section  208,  and  gmdance  on  individual 
waivers  of  disqualifying  financial 
interests  that  agencies  may  grant  imder 
208  (b)(1)  and  (b)(3).  The  text  of  this 
interim  regulation  will  be  included  in 
the  appropriate  place  in  the  overall 
proposed  section  208  regulation. 

Inis  interim  regulation  exempts 
disqualifying  financial  interests  that 
arise  from  employment  in  the  executive 
branch  of  the  Federal  Government.  With 
certain  exceptions,  the  regulation 
specifically  exempts  an  employee's 
interest  in  his  Government  salary  and 
benefits,  and  his  interest  in  Social 
Security  and  veterans'  benefits.  It  also 
exempts,  with  certain  exceptions,  the 
disqualifying  financial  interests  that 
arise  bom.  the  Federal  Government 
employment  interests  of  an  employee's 
spouse,  minor  child,  general  partner,  or 
anyone  with  whom  he  is  negotiating  or 
has  an  arrangement  for  prospective 
employment.  As  noted,  it  is  anticipated 
that  the  exemption  for  salary  and 
benefits  in  this  interim  regulation  will 
be  added  to  the  larger  group  of 
exemptions  that  will  be  published  as  a 
proposed  regulation,  as  described  above. 

I.  Background 

The  question  of  whether  an  executive 
branch  employee  may  have  a 
disqualifying  financial  interest  in  his 
Government  salary  and  beniefits  has 
been  addressed  a  number  of  times,  but 
has  never  been  definitively  resolved.  An 
opinion  issued  by  the  Office  of  Legal 
Coimsel  (OLC)  of  the  Department  of 
Justice  in  1993  concluded  that  section 


208  did  not  apply  to  payments  made  to 
employees  under  section  7  of  the 
Technology  Transfer  Act,  15  U.S.C. 
1501-1534,  because  such  payments  "are 
indistinguishable  for  these  purposes 
fit>m  salary,  benefits,  and  other 
payments  such  as  performance  awards." 
Memorandum  for  Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics, 
from  Walter  Dellinger,  Acting  Assistant 
Attorney  General,  Office  of  Legal 
Counsel,  Re:  Ethics  Issues  Related  to  the 
Federal  Technology  Transfer  Act  of 
1986  (September  13, 1993).  The  opinion 
stated  that  section  208  was  intended  to 
cover  only  "outside"  financial  interests 
and  therefore  would  not  bar  an 
employee  &t>m  participating  in  matters 
that  would  affect  his  Government 
compensaticm.!  A  copy  of  this  OLC 
memorandiun  is  available  from  OGE 
(see  the  FOR  FURTHER  tlFORMATKM 
CONTACT  block  above). 

The  notion  that  section  208  applies 
only  to  so-called  "outside"  financial 
interests  has  some  support  in  the 
statute's  legislative  history.  In  1962, 
section  208  replaced  18  U.S.C.  434 
which  barred  employees  firom  acting  in 
an  official  capacity  in  the  transaction  of 
business  with  any  business  entity  in 
which  they  were  "directly  or  indirectly 
interested  in  the  pecuniary  profits  or 
contracts."  The  Senate  Report  on  the 
bill  that  became  section  208  described 
the  provision  as  follows: 

The  disqualification  of  the  subsection 
embraces  any  participation  on  behalf  of  the 
Government  in  a  matter  in  which  the 
employee  has  an  outside  financial  interest, 
even  though  his  participation  does  not 
involve  the  transaction  of  business. 

S.  Rep.  No.  2213. 87th  Cong.,  2d  Sess. 
12  (1962). 

Practical  considerations  might  also 
favor  interpreting  section  208  to 
conclude  that  an  employee  does  not 
have  a  disqualifying  financial  interest  in 


>  In  1980,  OLC  also  concluded  that  section  208 
was  inapplicable  to  financial  interests  which  arise 
from  Government  employment  and  salary,  where  no 
outside  financial  interest  was  implicated.  See 
Memorandum  for  Thomas  Martin,  Deputy  Assistant 
Attorney  General,  Civil  Division,  from  Leon  Ulman, 
Deputy  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  Re:  18  U.S.C.  $  208  and  Pending  Salary 
Adjustment  Litigation  (January  24,  1980). 
Subsequently,  however,  OLC  questioned  the 
correctness  of  the  1980  opinion  in  two  other 
opinions  dealing  with  section  208.  See 
Memorandum  for  Richard  K.  Willard,  Assistant 
Attorney  General,  Civil  Division,  from  Charles  J. 
Cooper.  Assistant  Attorney  General.  Office  of  Legal 
Counsel,  Re:  18  U.S.C.  §  208  and  Participation  of 
Departmental  Attorneys  in  Debt  Ceiling  Litigation 
p.  2  at  n.l  (December  6, 1985);  Memorandum  for 
the  Solicitor  of  the  Interior,  from  Samuel  A.  Alito, 
Deputy  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  Re:  Scope  of  the  Term  "Particular  Matter" 
under  18  U.S.C  $208  p.  9  at  n.l3  (January  12. 
1987).  Copies  of  all  of  these  memoranda  also  are 
available  from  OGE. 
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his  Government  position  and  salary. 
Otherwise,  an  employee's  routine 
performance  of  duties  might  be  viewed 
as  creating  a  disqualifying  financial 
interest.  For  example,  it  may  be  argued 
that  every  time  an  employee  strives  to 
enthusiastically  and  conscientiously 
perform  his  duties,  he  increases  the 
likelihood  that  he  will  receive  a 
favorable  performance  rating  and  a 
subsequent  bonus.  Similarly,  simply 
asking  for  a  promotion  or  submitting  an 
official  request  for  travel  reimbursement 
might  be  considered  participating  in  a 
particular  matter  that  would  have  a 
direct  and  predictable  effiect  on  the 
employee's  financial  interest. 

On  the  other  hand,  it  is  arguable  that 
since  section  208  was  intended  to  cover 
a  broader  range  of  activities  than  section 
434,2  it  plainly  encompasses  actions 
affecting  financial  interests  arising  from 
Government  employment.  In  United 
States  V.  Lund.  853  F.2d  242  (4th  Cit. 
1988),  the  coiut  foimd  that  section  208 
barred  an  employee  from  acting  in 
matters  affecting  his  spouse's 
Government  employment  interests.  ^  The 
court  noted  that 

the  language  of  section  208(a),  unlike  that  of 
its  predecessor,  is  not  restricted  to  conflicts 
of  interest  in  matters  involving  outside 
entities,  and  nothing  in  the  le^slative  history 
reveals  a  congressional  intent  to  limit  that 
broad  language  to  less  than  its  normal  span. 
To  the  contrary,  the  legislative  history 
indicates  that  Congress  was  fully  aware  of  the 
potential  breadth  of  the  new  statute  *  •  • 
(tlhat  the  legislative  history  contains  no 
specific  mention  (rf  conflicts  of  interest  in 
internal  personnel  matters  cannot  be  taken  as 
affirmative  evidence  that  it  did  not  intend  the 

statute's  sweeping  language  to  reach  them 

•  •  • 

Id.  at  246. 

Moreover,  it  is  not  difficult  to 
envision  examples  of  employee 
participation  in  matters  relating  to 
salary  and  benefits  that  would  dearly 
appear  to  amount  to  a  conflict  of  interest 
under  section  208.  For  example,  no  one 
seriously  doubts  that  it  wotild  be 


2  Unlike  prior  section  434,  section  20eis 
applicable  to  matters  that  would  a&ect  the  interests 
of  an  employee's  spouse,  minor  child,  general 
partner,  and  certain  other  persons  or  organizations 
with  which  the  employee  has  a  specified 
relationship.  It  also  applies  to  a  wider  scope  of 
Government  activities  tlian  simply  those  that 
amount  to  the  "the  transaction  of  business." 
Instead,  it  applies  to  applications,  contracts, 
judicial  proceedings  and  other  similar  particular 
matters. 

sin  Lund,  the  employee  secretly  married  a 
suboradinate  and  subsequently  promoted  her  to 
another  position,  granted  her  pay  increases,  and 
recommended  that  the  Government  pay  her  tuition 
for  a  masters'  degree  program.  The  court's 
determination  that  section  208  applies  to  internal 
personnel  matters  may  have  been  influenced  by  the 
fact  that  the  marriage  was  concealed  from  agency 
officials. 


improper  for  an  employee  to  participate 
in  Government  matters  that  have  a 
imique  or  individual  impact  on  the 
employee's  own  salary  or  benefits,  such 
as  approving  his  own  promotion  or 
awarding  himself  a  cash  bonus  for 
superior  performance.  It  is  generally 
acknowledged  that  it  would  be  similarly 
inappropriate  for  an  employee  to 
approve  his  general  partner's  pay 
increase  or  performance  bonus. 

n.  Need  for  Exemption 

In  light  of  the  somewhat  differing 
interpretations  of  section  208  that  have 
been  advanced,  and  in  order  to  resolve 
continuing  questions  about  the 
applicability  of  section  208  to  Federal 
salary  and  benefits,  the  Office  of 
Government  Ethics,  in  consultation  with 
and  with  the  concurrence  of  the 
Department  of  Justice,  has  decided  to 
treat  financial  interests  that  arise  bom 
Govmnment  salary  and  employment  as 
disqualifying  imder  section  208(a).  lliis 
regulation,  however,  would  exen^it 
most  of  those  financial  interests  from 
the  disqualification  provision  of  section 
208(a). 

Given  the  ambiguous  nature  of 
existing  advice  on  and  interpretations  of 
section  208.  OGE's  decision  to  publish 
this  exemption  should  not  be  construed 
as  an  indication  that  any  particular 
activify  in  which  an  employee  might 
have  engaged  prior  to  publication  of  this 
regulation  was  a  violation  of  section 
208.  The  exemption  simply  provides 
employees  with  reasstuance  that 
performance  of  the  duties  reqtiired  by 
their  positions  does  not  amoimt  to  a 
violation  of  section  208.  Additionally, 
the  exemption  and  the  illustrative 
examples  describe  the  types  of  activities 
that  are  not  covered  by  the  exemption, 
and  in  which  the  employee  may  not 
engage  in  the  absence  of  an  individual 
waiver  imder  section  208  (b)(1)  or  (b)(3). 

The  need  for  the  exemption  is 
particularly  important  at  this  time 
because  a  ntunber  of  executive  branch 
Departments  and  agencies  are  engaged 
in  "reinvention"  or  "privatization" 
activities  that  will  result  in  the 
elimination  of  Federal  positions.  In 
some  cases,  employee  involvement  in 
these  activities  necessarily  will  a^ct 
financial  interests  arising  from 
Government  salary  and  benefits. 
However,  the  exemption  will  permit  an 
employee  to  engage  in  many  of  these 
activities,  with  certain  limited 
exceptions  described  below. 


m.  Exemption  for  Interests  Arising 
From  Government  Salary  and  Benefits 
or  From  Social  Security  or  Veterans' 
Benefits    . 

Section  2640.101  appUes  to  executive 
branch  employees  whose  activities 
affect  Government  salary  or  benefits,  or 
veterans'  or  Social  Security  benefits. 
With  two  exceptions,  the  provision 
exempts  all  disqualifying  financial 
interests  that  arise  from  Federal  salary 
or  benefits,  or  from  Social  Security  or 
veterans'  benefits.  The  exemption  does 
not  permit  an  employee  to  make  (1) 
determinations  that  individually  or 
specially  affect  his  own  finandal 
interest  in  Government  salary  and 
benefits,  or  (2)  determinations,  requests, 
or  recommendations  that  individually 
or  specially  relate  to,  or  affect  the 
Government  employment-related 
financial  interests  of  any  other  person 
specified  in  section  208,  sudi  as  the 
employee's  spouse,  minor  child,  or 
general  partner. 

To  the  extent  that  the  performance  of 
everyday  duties  affects  an  employee's 
potential  for  promotion,  for  receiving  a 
bonus  or  other  similar  benefit  having 
monetary  value,  or  even  for  being 
removed  involtmtarily  frt>m  Fedual 
service,  the  exemption  at  §  2640.101 
applies  to  all  employees.  It  also  appUes 
to  employees  who  affirmatively  ask  for 
action  on,  or  otherwise  make  requests  or 
recommendations  about,  their  own 
salary  and  benefits.  The  exemption 
would  permit  employees,  for  example, 
to  ask  for  pay  raises  and  promotions,  for 
transfers  to  higher-paid  positions,  and 
for  reimbursement  of  travel  e)q>enses. 
The  exemption  applies  to  employee 
participation  in  matters  that  woiild 
affect  a  panoply  of  interests  that  derive 
from  Government  employment,  such  as 
salary,  premium  pay,  performance 
bonuses,  recruitment  and  relocation 
payments.  Technology  Transfer  Act 
payments,  leave,  compensatory  time, 
pensions,  health  and  Ufa  insiu'ance, 
buyouts  and  early  outs,  payment  of  the 
costs  of  training  or  continuing 
education,  disability  payments,  housing 
allowances,  severance  pay, 
unemployment  compensation, 
authorized  personal  use  of  agency 
equipment,  and  Government  day  care 
facilify  expenses.  The  exemption  does 
not  permit  employees  to  make 
determinations,  such  as  approvals  or 
disapprovals,  that  would  have  an 
individual  or  special  effect  on  their 
financial  interests.  Thus,  while  an 
employee  could  request  that  his  agency 
pay  the  cost  of  his  ttiition  at  a  local 
imiversity.  the  employee  could  not 
approve  his  own  request. 
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The  exemption  does  allow  an 
employee  to  make  a  determination  (as 
well  as  a  request  or  recommendation) 
affecting  his  own  financial  interest  (or 
that  of  anyone  else  specified  in  section 
208),  as  long  as  that  interest  is  not 
affected  in  an  individual  or  special  way. 
This  aspect  of  the  exemption  has 
particular  applicability  to  employees 
who  administer  employee  benefit  plans 
for  their  own  agency,  ot  for  the 
executive  branch  as  a  whole.  The 
responsibiUties  of  these  employees,  of 
course,  affect  their  own  interests  to  the 
extent  that  they  affect  the  interests  of  all 
employees.  The  exemption  permits 
them  to  continue  to  perform  their 
functions,  provided  the  matters  in 
which  they  act  are  not  ones  in  which 
they,  or  any  other  person  specified  in 
section  208,  have  an  individual  or 
special  interest.  For  example,  the  - 
exemption  permits  employees  of  the 
Federal  Retirement  Thrift  Investment 
Board  to  promulgate  less  stringent 
standards  for  borrowing  fit>m  thrift 
accounts,  even  though  the  employees 
may  participate  in  the  thrift  savings 
plan  themselves  and  may  borrow  from 
their  accounts.  Similarly,  the  exemption 
permits  an  employee  of  the  Federal 
Reserve  (the  "Fed")  who  participates  in 
the  Fed  pension  plan  to  administer  the 
plan  within  the  Fed. 

The  exemption  also  permits  an 
employee  whose  agency  is  involved  in 
"privatization"  or  "reinvention" 
activities  to  participate  in  certain  of 
those  activities  even  when  his  own 
position,  salary,  or  benefits  might  be 
affected.  As  the  provision  specifies,  an 
employee  may  participate  in  such 
activities  provided  that  he  does  not 
make  any  determination  that  has  a 
special  or  individual  effect  on  his  salary 
and  benefits.  Thus,  for  example,  an 
employee  could  serve  on  an  agency  task 
force  that  makes  a  recommendation  to 
the  agency  head  to  eliminate  the  agency 
component  to  which  he  is  assigned.  In 
the  absence  of  an  individual  waiver 
under  section  208(b)(1)  or  (b)(3), 
however,  the  employee  could  not  be 
responsible  for  deciding  which  of  two 
senior  positions  in  the  component 
should  be  eliminated — his  own  or  that 
of  another  senior  employee.  If  the  matter 
would  have  a  direct  and  predictable 
effect  OD  the  salary  and  benefits  of  a 
very  small  number  of  employees, 
including  that  of  the  employee  charged 
with  the  responsibility  to  act.  the 
employee  should  not  participate 
without  first  receiving  an  individual 
waiver. 

Moreover,  matters  that  would  affect 
an  "outside"  interest  of  the  employee, 
such  as  his  interest  in  obtaining  a 
position  with  a  contractor  who  will  be 


taking  over  a  "privatized"  Government 
function,  are  not  governed  by  this 
exemptjon.  For  example,  where  an 
agency  has  decided  to  transfer  certain 
agency  functions  to  an  employee-owned 
(or  ESOP)  corporation,  an  employee 
whose  position  will  be  transferred  to  the 
new  corporation  could  not,  absent  an 
individual  waiver,  participate  on  an 
agency  task  force  advising  the 
independent  trustee  who  is  charged 
with  creating  the  ESOP  corporation.  The 
new  position  is  not  a  financial  interest 
that  arises  from  Federal  salary  or 
benefits.  However,  an  employee  who 
evidences  her  intent  to  retire  from  the 
Government  when  the  agency  function 
is  transferred  to  the  ESOP  corporation 
may  participate  in  task  force  activities 
since  she  has  no  financial  interest  in  a 
new  position  in  the  new  corporation. 

The  exemption  does  not  permit  an 
employee  to  make  requests  or 
recommendations,  as  well  as 
determinations,  in  matters  that  would 
have  an  individual  or  special  effect  on 
the  financial  interests  of  anyone  else 
specified  in  section  208.''  See 
§  2640.101(b).  For  example,  this 
exemption  does  not  permit  an  employee 
to  reconunend  that  Us  spouse  receive 
an  award  for  meritorious  service.  Nor 
does  it  permit  an  employee  to  determine 
that  his  general  partner  should  receive 
compensatory  time  for  work  performed 
in  excess  of  the  normal  toiu-  of  duty.  The 
Office  of  Government  Ethics  believes 
that  it  would  be  inappropriate  to  exempt 
recommendations  and  requests  (as  well 
as  determinations)  in  matters  that  would 
specifically  affect  the  financial  interests 
of  other  persons  specified  in  section 
208.  The  narrower  exemption  for 
matters  affecting  a  person  other  than  an 
employee  specified  in  section  208  is 
warranted  because  the  employee's 
relationship  with  that  other  person 
might  not  be  generally  known,  and  the 
employee's  impartiality  in  such  matters 
reasonably  might  be  questioned.  Making 
a  request  or  recommendation  in  a  matter 
affecting  one's  own  position  is  on  a 
different  footing  since  the  employee's 
potential  bias  is  readily  recognizable. 

Within  the  limitations  specified  in 
§  2640.101  (a)  and  (b),  the  provision  also 
permits  employees  whose  duties 


concern  Social  Security  and  veterans' 
benefits  to  participate  in  matters 
affecting  those  benefits.  Accordingly,  an 
employee  at  the  Social  Security 
Administration  could  recommend  and 
approve  changes  to  certain  procedures 
for  applying  for  Social  Seciuity  benefits 
even  though  her  spouse  is  an  applicant 
for  benefits.'  However,  the  exemption 
would  not  permit  her  to  approve  her 
spouse's  application  for  benefits.  The 
exemption  also  would  not  permit  an 
employee  to  take  an  action  in  violation 
of  some  other  statutory  or  regulatory 
provision  such  as  the  prohibitions  on 
nepotism  in  5  U.S.C.  3110. 

IV.  Matters  <^  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  C.F.R.  553  (b)  and  (d), 
I  find  that  good  cause  exists  for  waiving 
the  general  requirements  of  notice  of 
proposed  rulemaking  and  30-day 
delayed  effiective  date  for  this  interim 
rule.  These  requirements  are  being 
waived  because  this  regulation  grants 
certain  exemptions  under  the  applicable 
conflict  of  interest  law,  18  U.S.C.  208. 
Moreover,  it  is  in  the  public  interest  that 
this  regulation  take  effect  as  soon  as 
possible  in  order  to  clarify  the 
permissible  limits  of  employees'  official 
actions  when  certain  of  their  financial 
interests  may  be  affected.  Interested 
persons  are  invited  to  submit  written 
comments  to  OGE  on  this  interim 
regulation,  to  be  received  on  or  before 
October  27, 1995.  The  Office  of 
Government  Ethics  will  review  all 
comments  received  and  consider  any 
modifications  to  this  rule  which  appear 
warranted.  This  same  provision  wiU 
also  be  part  of  the  overall  proposed 
section  208  regulation  which  OGE  will 
publish  in  a  separate  rulemaking 
document. 

Executive  Order  12866 

In  promulgating  this  proposed 
regulation,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  This 
interim  nile  has  also  been  reviewed  by 


*  Of  course,  because  oaiy  individual  peraoiu  may 
become  Government  employees,  the  exemption  has 
no  relevance  to  matters  affecting  organizations  the 
employee  serves  as  officer,  director,  trustee,  general 
partner,  or  employee,  or  those  with  which  he  is 
negotiating  or  has  an  arrangement  tor  prospective 
employment.  The  persons  specified  in  section  206 
that  are  relevant  for  purpmses  of  this  exemption 
include  the  employee's  spouse,  minor  child,  general 
partner,  or  individual  person  with  whom  the 
employee  is  negotiating  or  has  an  arrangement  for 
prospective  employment,  or  for  whom  he  serves  as 
an  employee  in  a  position  outside  the  GovernmenL 


^As  indicated  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive  Branch  at 
*>  C.F.R.  2635.402(b)(3),  not  all  Government  matters 
are  safiiciently  focused  on  the  interests  of  a  discrete 
and  identifiable  class  of  persons  that  they  can  be 
considered  "particular  matters"  within  the  meaning 
of  section  206.  Example  one  accompanying 
§  263S.402(b)(3)  makes  clear  that  certain  Social 
Security  procedures  are  not  "particular  matters." 
This  exemption  applies  to  those  Social  Security 
matters  that  are  focused  on  the  interests  of  a 
discrete  and  identifiable  class  of  persons,  and 
therefore  are  considered  "particular  matters"  for 
purposes  of  section  208. 
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the  Office  of  Management  and  Budget 
under  that  Executive  order. 

Regulatory  Flexibility  Act , 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
diapter  6)  that  this  interim  regulation 
will  not  have  a  significant  economic 
impact  on  a  subsUntial  number  of  small 
entities  because  it  primarily  affects 
Federal  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  interim  regulation  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subfects  in  5  CFR  Part  2640 

Conflict  of  interests.  Government 
employees. 

Approved:  July  21, 199S. 
Donald  E.  Campbril. 

Deputy  Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  title  5, 
chapter  XVI,  subchapter  B  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
part  2640  to  read  as  follows: 

PART  2640— MISCELLANEOUS 
EXEMPTIONS  UNDER  18  U.8.C. 
208(b)(2)  (ACTS  AFFECTINQ  A 
PERSONAL  FINANCIAL  INTEREST) 

f  264ai01    Emmptions  for  financial 
Intarasts  arMng  from  Federal  Qovemmant 
amployinent  or  from  Social  Security  or 
veterans' beneflta. 

An  employee  may  participate  in  any 
particular  matter,  whether  of  general 
applicability  or  involving  specific 
parties,  where  the  disqualifying 
financial  interest  arises  from  Federal 
Government  salary  or  benefits,  or  from 
Social  Seciuity  or  veterans'  benefits, 
except  an  employee  may  not: 

(a)  Make  determinations  that 
individually  or  specially  affect  his  own 
Government  salary  and  benefits,  or 
Social  Security  or  veterans'  benefits;  or 


(b)  Make  determinations,  requests,  or 
recommendations  that  individually  or 
specially  relate  to.  or  affect,  the 
Government  salary  or  benefits,  or  Social 
Security  or  veterans'  benefits  of  any 
other  person  specified  in  section  208. 

Nate:  This  exemption  does  not  pennit  an 
employee  to  take  any  action  in  violation  of 
any  other  statutory  ot  regulatmy  requirement, 
such  as  the  prohibitiaa  on  the  employment 
of  relatives  at  5  U.S.C  3110. 

"*«lJ»  1:  An  employee  of  the  OfBce  of 
Management  and  Budget  may  vigorously  and 
energetically  perfonn  the  duties  of  his 
position  even  thotigh  his  outstanding 
performance  would  result  in  a  performance 
bonus  or  other  similar  merit  award. 

Example  2:  A  policy  analyst  at  the  Defense 
Intelligence  Agency  may  request  promotion 
to  another  grade  or  salary  level.  However,  the 
analyst  may  not  recommend  or  approve  the 
promotion  of  her  general  partner  to  the  next 
grade. 

Example  3:  An  engineer  employed  by  the 
National  Science  Foundation  may  request 
that  his  agency  pay  the  registration  fees  and 
appropriate  travel  expenses  required  for  him 
to  attend  a  conference  sponsored  by  the 
Engineering  Institute  of  America.  However, 
the  employee  may  not  approve  payment  of 
his  own  travel  expenses  and  registration  fees. 

Example  4:  A  GS-14  attorney  at  the 
Department  of  Justice  may  review  and  make 
comments  about  the  legal  sufficiency  of  a  bill 
to  raise  the  pay  level  of  all  Federal  employees 
paid  under  the  General  Schedule  even 
though  her  own  pay  level,  and  that  of  her 
spouse  who  works  at  the  Department  of 
Labor,  would  be  raised  if  the  bill  were  to 
become  law. 

Example  S:  An  employee  of  the 
Department  of  Veterans  A&irs  (VA)  may 
assist  in  drafting  a  regulation  that  will 
provide  expanded  hospital  benefits  for 
veterans,  even  though  he  himself  is  a  veteran 
who  would  be  eligible  for  treatment  in  a 
hospital  operated  by  the  VA. 

Example  6:  An  employee  of  the  Office  of 
Personnel  Management  may  participate  in 
discussions  with  various  health  insurance 
providers  to  formulate  the  package  of  benefits 
that  will  be  available  to  Federal  employees 
who  participate  in  the  Government's  Federal 
Employees  Health  Benefits  Program,  even 
though  the  employee  will  obtain  health 
insurance  from  one  of  these  providers 
through  the  program. 

Example  7:  An  employee  of  the  Federal 
Supply  Service  Division  of  the  General 
Services  Administration  (GSA)  may 


puticipate  in  GSA's  evaluation  of  the 
feasibility  of  privatizing  the  entire  Federal 
Supply  Service,  even  though  the  employee's 
own  position  would  be  eliminated  if  the 
Service  were  privatized. 

Exa^ila  i:  Abeent  an  individual  waiver 
under  section  206(bMl).  the  employee  in  the 
preceding  example  could  not  participate  in 
the  implementation  of  a  GSA  plan  to  create 
an  employee-owned  private  corporation 
which  would  carry  out  Federal  Supply 
Service  functions  imder  contract  with  GSA. 
Because  implementing  the  plan  would  result 
not  only  in  the  elimination  of  the  employee's 
Federal  position,  but  also  in  the  creation  of 
a  new  position  in  the  new  corporation  to 
which  the  employee  would  be  transferred, 
the  employee  would  have  a  disqualifying 
financial  interest  in  the  matter  arising  bma 
other  than  Federal  salary  and  benefits,  cr 
Social  Security  or  veterans'  benefits. 

Exanqtle  9:  A  career  member  of  the  Senior  - 
Executive  Service  (SES)  at  the  Internal 
Revenue  Service  (IRS)  may  serve  on  a 
{>erformance  review  board  that  makes 
recommendations  about  the  performance 
awards  that  will  be  awarded  to  other  career 
SES  employees  at  the  IRS.  The  amount  of  the 
employee's  own  SES  perfomiance  award 
would  be  affected  by  the  board's 
recommendations  because  all  SES  awards  are 
derived  from  the  same  limited  (xmI  of  funds. 
However,  the  employee's  activities  on  the 
board  involve  only  recommendations,  and 
not  determinations  that  individually  or 
specially  affect  his  own  award.  Additionally, 
5  U.S.C  5384(c)(2)  requires  that  a  majority  of 
the  board's  members  be  career  SES 
employees. 

Example  10:  In  carrying  out  a 
reorganization  of  the  Office  of  General 
Coimsel  (OGC)  of  the  Federal  Trade 
Commission,  the  Deputy  General  Counsel  is 
asked  to  determine  which  of  five  Senior 
Executive  Service  (SES)  positions  in  the  OGC 
to  abolish.  Because  her  own  position  is  one 
of  the  five  SES  positions  being  considered  for 
elimination,  the  matter  is  one  that  would 
individually  or  specially  affect  her  own 
salary  and  benefits  and.  therefore,  the  Deputy 
may  not  decide  which  position  should  be 
abolished. 

Authoritjr:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  18  U.S.C.  208;  E.O. 
12674,  54  FR  15159,  3  CFR,  1989  Comp.,  p. 
215,  as  modified  by  E.O.  12731.  55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306. 

[FR  Doc.  95-21299  Filed  8-2S-05:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  311 

Test  Procedures  and  Labeling 
Standards  for  Recycled  Oil 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  383  of  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA")  directs  the  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
to  promulgate  a  rule  prescribing  test 
procediues  and  labeling  standards 
apphcable  to  recycled  oil.  The 
Commission  is  required  to  prescribe  the 
rule  within  90  days  after  the  National 
Institute  of  Standards  and  Technology 
("NIST")  (eporis  to  the  Commission  the 
test  procedures  to  determine  the 
substantial  equivalency  of  processed 
used  oil  with  new  oil  distributed  for  a 
particular  end  use.  Because  NIST  has 
reported  the  relevant  test  procedures  to 
the  Commission,  this  notice  announces 
the  Commission's  proposed  rule 
implementing  the  statutory  directive. 
The  Commission  invites  interested 
persons  to  submit  written  comments 
addressing  any  issue  they  believe  may 
bear  upon  the  proposed  rule.  After 
reviewing  comments  received  in 
response  to  this  notice,  the  Commission 
will  publish  a  final  rule. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  27, 
1995.  Due  to  the  time  constraints  of  this 
rulemaking  proceeding,  the  Commission 
does  not  contemplate  any  extensions  to 
this  comment  period. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Office  of  the  Secretary, 
Federal  Trade  Commission,  room  159, 
Sixth  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  202-326-2506.  Comments 
should  be  identified  as  "16  CFR  Part 
311  Comment-Recycled  Oil."  If 
possible,  submit  comments  both  in 
writing  and  on  a  personal  computo- 
diskette  in  Word  Perfect  or  other  word 
processing  format  (to  assist  in 
processing,  please  identify  the  format 
used).  Written  comments  should  be 
submitted,  when  feasible  and  not 
burdensome,  in  six  copies. 

FOn  FURTHER  INFORMATION  CONTACT-.  Neil 
J.  Blickman,  Attorney,  or  Laura  Koss, 
Attorney,  Federal  Trade  Commission, 
Bureau  of  Consumer  Protection, 
Division  of  Enforcement,  Room  S-4631, 
Sixth  and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580,  telephone 
niunbers  202/326-3038,  or  202/326- 
2890. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  EPCA's  Requirements 

The  purposes  of  the  recycled  oil 
section  of  EPCA  are  to  encourage  the 
recycling  of  used  oil,  to  promote  the  use 
of  recycled  oil,  to  reduce  consumption 
of  new  oil  by  promoting  increased 
utilization  of  recycled  oil.  and  to  reduce 
environmental  hazards  and  wasteful 
practices  associated  with  the  disposal  of 
used  oil.'  To  achieve  these  goals, 
section  383  of  EPCA  directs  NIST  to 
develop  test  procedures  for  the 
determination  of  the  substantial 
equivalency  of  re-refined  or  otherwise 
processed  used  oil  or  blend  of  oil 
(consisting  of  such  re-refined  or 
otherwise  processed  used  oil  and  new 
oil  or  additives]  with  new  oil 
distributed  for  a  particular  end  use  and 
to  report  such  test  procedures  to  the 
Commission.  2  Within  90  days  after 
receiving  such  report  from  NIST,  the 
Commission  is  required  to  prescribe,  by 
rule,  the  substantial  equivalency  test 
procedures,  as  well  as  labeling 
standards  applicable  to  containers  of 
recycled  oil.^  EPCA  further  requires  that 
the  Commission's  rule  permit  any 
container  of  processed  used  oil  to  bear 
a  label  indicating  any  particular  end 
use,  such  as  for  use  as  engine 
lubricating  oil,  so  long  as  a 
determination  of  "substantial 
equivalency"  with  new  oil  has  been 
made  in  accordance  with  the  test 
procedures  prescribed  by  the 
Commission.* 

Once  this  proposed  rule  becomes 
final,  no  Commission  order  or  rule,  and 
no  law,  regidation,  or  order  of  any  State 
(or  political  subdivision  thereof),  may 
remain  in  effect  if  it  has  labeling 
requirements  with  respect  to  the 
comparative  characteristics  of  recycled 
oil  with  new  oil  that  are  not  identical  to 
the  labels  permitted  by  this  rule.*  Also, 
no  rule  or  order  of  the  Commission  may 
require  any  container  of  recycled  oil  to 
also  bear  a  label  containing  any  term. 


>  42  U.S.C.  6363(a). 

»42  U.S.C.  6363(c).  Although  EPCA  doe*  not 
explicitly  define  the  term  "processed  used  oil,"  it 
is  defined  herein  to  mean  re-refined  or  otherwise 
processed  used  oil  or  any  blend  of  such  oil, 
consistent  with  the  definition  of  "recycled  oil"  at 
42  U.S.C.  6363(b)(2)(A)  and  (B). 

M2  U.S.C.  6363(d).  Recycled  oil.  as  defined  in 
section  6363(b)(2)  of  EPCA  is  either  (a)  used  oU 
from  which  physical  and  chemical  contaminants 
acquired  through  prior  use  of  the  oil  have  been 
removed  by  refining  or  other  processing,  or  (b)  any 
blend  of  re-refined  or  otherwise  processed  used  oil 
and  new  oil  or  additives,  that,  for  either  (a)  or  (b). 
the  manufacturer  has  determined,  pursuant  to  the 
Commission's  rule,  is  substantially  equivalent  to 
new  oil  for  a  particular  end  use. 

M2  U.S.C.  6363(d)(1)(B). 

'42U.S.C  6363(e)(1). 


phrase,  or  description  connoting  less 
than  substantial  equivalency  of  such 
recycled  oil  with  new  oil.^ 

Section  383  of  EPCA  does  not  specify 
any  particular  rulemaking  procedures 
that  must  be  followed.  The  Commission, 
therefore,  is  using  the  notice  and 
comment  rulemaking  procedures  of  the 
Administrative  Procedure  Act  ("APA") 
to  obtain  the  views  of  interested  parties. 
5  U.S.C.  553(b)  and  (c).  Pursuant  to 
secUon  553(b)(3)  of  the  APA.  the 
Commission  has  elected  to  publish  the 
specific  terms  of  its  proposed  rule.  5 
U.S.C.  553(b)(3). 

B.  The  FTC  Used  Oil  Rule  and  the  Used 
Oil  Recycling  Act 

In  1964.  prior  to  the  enactment  of 
EPCA,  the  Commission  had 
promulgated  a  trade  regulation  rule 
relating  to  the  advertising  and  labeling 
of  previously  used  lubricating  oil 
("Used  Oil  Rule").'  The  Rule  was  based 
on  the  Commission's  finding  that 
whether  a  lubricant  has  been  made  fi-om 
crude  oil  or  from  used  oil  is  material  to 
consumers,  and  it  was  promulgated  to 
prevent  deception  of  those  consumers 
who  prefer  new  and  unused  lubricating 
oil.  SpecificaUy,  the  Rule  requires  that 
advertising,  promotional  material,  and 
labels  on  containers  of  lubricant  made 
fi'om  used  oil  disclose  that  such  used 
lubricating  oil  has  been  previously  used. 
The  Rule  further  states  that  it  is  an 
imfair  method  of  competition  and  an 
unfair  and  deceptive  act  or  practice  to 
represent  in  any  manner  that  used 
lubricating  oil  is  new  or  unused  and  to 
use  the  term  "re-refined,"  or  any  other 
term  of  similar  import,  to  describe 
previously  used  lubricating  oil  unless 
the  physical  and  chemical  contaminants 
acquired  through  previous  use  have 
been  removed  by  a  refining  process." 

On  (Dctober  15, 1980,  the  Used  Oil 
Recycling  Act,  which  reiterated 
Congress'  policy  favoring  the  recycling 
of  used  oil,  suspended  the  provision  of 
the  Used  Oil  Rule,  as  well  as  any  similar 
provision  in  a  Commission  order, 
requiring  labels  to  disclose  the  origin  of 
lubricants  made  from  used  oil^  The 


•42  U.S.C.  6363(e)(2). 

'  16  CFR  406. 

•16  CFR  406.5. 

"Used  Oil  Recycling  Act  of  1980,  Pub.  L.  96-463, 
94  Stat.  2055  (codified  as  amended  in  scattered 
sections  of  42  U.S.C).  Section  4(c)  of  the  Used  Oil 
Recycling  Act  provides  that  before  the  effective  date 
of  the  FTC  rule  prescribed  under  section  383  of 
EPCA,  no  requirement  of  any  rule  or  order  of  the 
FTC  could  remain  applicable  if  it  required  that  a 
container  of  recycled  oil  bear  any  label  referring  to 
the  fact  that  its  contents  were  derived  from 
previously  used  oil.  However,  section  4(c)  does  not 
reatrict  the  ability  of  the  FTC  to  regulate  the 
labeling  of  oil  on  the  basis  of  performance 
characteristics  or  Cmess  for  its  intended  use.  See  42 
U.S.C  6363  note. 
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legislative  history  of  the  Used  Oil 
Recycling  Act  indicates  that  Congress 
was  concerned  that  the  requirement  in 
the  FTC's  Rule  that  previously  used  oil 
be  labeled  as  such  was  having  an 
adverse  impact  on  consumer  acceptance 
of  recycled  oil,  provided  no  useful 
information  to  consumers  concerning 
the  performance  of  the  oil.  and  was 
inhibiting  recycling.  The  re-refining 
industry  and  environmental  community 
contended  that  such  labeling  gave 
consumers  the  incorrect  impression  that 
the  product  is  inferior,  while  providing 
no  information  relating  to  its  quality. 
According  to  Congress,  the  intent  of 
section  383  of  EPCA  was  clear.  "Oil 
should  be  labeled  on  the  basis  of 
perfbimance  characteristics  and  fitness 
for  intended  use,  and  not  on  the  basis 
of  the  origin  of  the  oil."  *°  The 
legislative  history  also  states  that  the 
Commission,  in  response  to  a  petition  of 
the  Association  of  Petroleum  Re- 
refiners,  published  a  proposed 
Statement  of  Enforcement  Policy  on 
August  19, 1980  announcing  its 
intention  to  replace  the  term  "used" 
with  "recycled"  on  the  belief  that  the 
term  "recycled"  connotes  more 
accurately  the  origin  and  processing  of 
the  product.^  ^  However,  the  Association 
of  Petroleum  Re-refiners  expressed  its 
concern  to  Congress  that  even  the  term 
"recycled"  was  likely  to  inhibit  sales  of 
re-refined  oil  because  the  label  might 
suggest  that  the  product  is  in  some  way 
inferior.  The  Commission's  proposed 
Statement  of  Enforcement  Policy  would 
become  effective  on  October  18. 1980. 
However,  the  Used  Oil  Recycling  Act, 
which  was  enacted  just  days  before, 
suspended  any  Commission  labeling 
requirements  imtil  a  final  Commission 
rule  is  issued  imder  EPCA. 

Accordingly,  on  April  8, 1981,  the 
Commission  published  a  notice 
announcing  the  statutory  suspension  of 
the  origin  labeling  requirements  of  the 
Used  OH  Rule  and  relevant  orders.  In 
the  same  notice,  the  Commission 
aimounced  a  Statement  of  Enforcement 
Policy  suspending  enforcement  of  those 
portions  of  the  Used  Oil  Rule  and 
Commission  orders  requiring  that 
advertising  and  promotional  material 
disclose  the  origin  of  lubricants  made 
from  used  oil.*^ 


10  See  Legislative  History  Pub.  L.  96-463,  U.S. 
Code  Cong,  and  AdnL  News,  pp.  4354-4356  (1980). 

"Id. 

"46  FR  20979.  There  are  12  Commission  orders 
requiring  oil  processors/manu&cturers  to  cease 
advertising  and  selling  their  products  without 
disclosing  that  such  products  are  refined, 
reclaimed,  or  reprocessed.  Dabrol  Products  Corp., 
70  F.T.C  1099  (1949);  Pennsytvania  OH  Terminal. 
b»c.,  48  F.T.C.  356  (1951):  Hjgii  Perm  (XI  Co.,  Inc., 
53  F.T.C  256  (1956);  Supreme  Petroleum  PioducU 
Inc.,  54  F.T.C  1129  (1956):  Royal  Oil  Corp..  70 


C.  Basis  for  this  Proceeding 

On  July  27, 1995,  NIST  reported  to  the 
(Commission  the  test  procedures  for  the 
determination  of  the  substantial 
equivalency  of  processed  used  engine 
oils  with  new  engine  oils.*'  The  test 
procedures  and  performance  standards 
reported  by  NIS'T  for  such  processed 
used  engine  lubricating  oils  are  the 
same  as  those  adopted  by  the  American 
Petroleum  Institute  ("API")  for  engine 
lubricating  oils  generally,  irrespective  of 
the  origin  of  the  oil.  As  required  by 
EPCA,  the  Commission  is  proposing  in 
this  notice  a  rule  regarding  the  labeling 
of  containers  of  recycled  engine  oil. 

D.  The  Used  and  Re-refined  Oil  Markets 

According  to  the  Environmental 
Protection  Agency,  approximately  1.5 
bilUon  gallons  of  used  oil  are  made 
available  for  collection  or  disposal  each 
year.  Of  this  1.5  biUion,  some  900 
million  gallcms  are  collected;  the 
remaining  600  million  gallons  are 
disposed  of  improperly.  Of  the  900 
million  gallons  that  are  collected, 
approximately  100  miUion  gallons  are 
iised  as  feedstock  for  re-refineries.  The 
primary  \iae  for  used  oil  is  as  fuel  for 
industrial  boilers  and  marine  engines. 
Re-refined  oil  is  used  oil  from  which  all 
contaminants  have  been  removed.  Re- 
refiners  use  a  sophisticated  process, 
including  hydrotreating,**  to  produce 
re-refined  base  oils  that  pass  the  API 
tests  and  meet  the  International 
Lubricant  Standardization  and  Approval 
Committee  requirements  for  motor  oils. 

The  volume  of  re-refined  base  oil  sold 
or  used  in  the.United  States  is 
approximately  65  million  gallons  per 
year.  This  represents  a  relatively  small, 
but  still  significant,  portion  of  the  total 
U.S.  lubricating  oil  market  of  some  1.2 
billion  gallons  per  year.  The  principal 
products  made  from  re-refined  based 
oils  are:  gear  lubricants,  hydrauUc  oils, 
power  transmission  fluids,  passenger 
car  motor  oils,  diesel  engine  oils,  and 
railroad  diesel  engine  oils.  Virgin  oils 


F.T.C  629  (1957);  Acme  Refining  Corp.,  54  F.T.C 
1126  (1958);  Allied  Petroleum  Corp.,  54  F.T.C  1132 
(1958);  Deep  Rock  Refining  Co.,  54  F.T.C  1123 
(1958);  Double  Eagle  Refining  Co.,  54  F.T.C.  1035 
(1958);  Mohawk  Refining  Ctap.,  54  F.T.C  1071 
(1958);  Seaboard  Oil  Co.,  54  F.T.C  1135  (1958); 
Satyer  Refining  Co..  54  F.T.C  1026  (1958). 

11  NIST  recently  has  been  involved  with  the 
subject  of  re-refined  oil  pursuant  to  a  1993 
Executive  Order,  which,  in  part,  requires  federal 
agencies  to  implement  procurement  guidelines  for 
re-refined  lubricating  oil,  and  requires  NIST  to 
establish  a  program  for  testing  the  performance  of 
products  containing  recovered  materials.  See  Exec 
Order  No.  12,873,  58  FR  54911  (1993). 

>'*  Hydrotreating  is  a  re-refining  process  in  which 
oil  is  first  distilled  and  then  reacteid  with  hydrogen 
to  eliminate  contaminants  (such  as  chlorine  and 
polynuclear  aromatics)  that  an  ordinary  distillation 
process  would  not  eliminate. 


are  also  used  to  produce  all  of  these 
products. 

The  principal  customers  for  re-refined 
base  oils  are  lubricant  manufacturers 
who  produce  the  various  products 
mentioned  above.  These  products  are 
sold  in  the  same  markets  as  lubricants 
made  from  virgin  base  oil.  For  example, 
some  re-refiners  sell  base  oil  to  other 
manufacturers  for  use  in  producing 
finished  lubricant  products,  and  some 
directly  produce  finished  products  that 
may  tlwn  be  sold  to  distributors,  mass 
merchandisers,  and  large  private  end- 
users. 

n.  Scope  of  the  Proposed  Rule 

As  discussed  above.  EPCA  directs  the 
Commission  to  issue  a  rule  prescribing: 
(1)  test  procedtires  for  determining  the 
substantial  equivalency  of  processed 
used  oil  with  new  oil  for  a  particular 
end  use;  and  (2)  labeling  standards 
applicable  to  containers  of  such 
recycled  oil.*'  NIST  has  reported  test 
procedures  and  performance  standards 
for  determining  the  substantial 
equivalency  of  processed  used  engine 
oils  with  new  engine  oils.  Until  NIST 
develops  test  pnjcedures  for  other  end 
uses,  the  scope  of  the  rule  is  limited  to 
engine  oil. 

m.  Section-by-Section  Discussion  of 
Proposed  Rule 

EPCA  gives  the  Commission  broad 
latitude  to  prescribe  labeUng  standards 
to  effectuate  the  statute's  purposes. 
EPCA,  however,  requires  that  the 
Commission's  rules  permit  any 
container  of  processed  used  oil  to  bear 
a  label  indicating  any  particular  end  use 
for  which  a  determination  of 
"substantial  equivalency"  with  new  oil 
has  been  made  in  accordance  with  the 
test  procedures  prescribed  by  the 
Commission.*^  EPCA  fiuther  states  that 
the  Commission's  rule  may  not  require 
any  container  of  recycled  oil  to  also  bear 
a  label  containing  any  term,  phrase,  or 
description  connoting  less  than 
substantial  equivalency  of  such  recycled 
oil  with  new  oil.*' 

Section  311.1 

Section  311.1  of  the  proposed  rule 
defines  the  following  terms,  which  are 
used  in  the  proposed  regulation: 
"manufacturer,"  "new  oil,"  "recycled 
oil,"  and  "used  oil."  These  are  the 
principal  terms  defined  in  section 
383(b)  of  EPCA.*»  The  proposed  rule, 
however,  also  adds  definitions  for  "re- 
refined  oil"  and  "processed  used  oil," 


"42U.S.C6363(d)(lKA). 
'•42  U.S.C.  6363(d)(1)(B). 
•'42  U.S.C.  6363(e)(2).  * 
'•42  U.S.C.  6363(b). 
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and  includes  a  leviMd,  shoitw 
definition  for  "recycled  oil."  The 
Commission  seeks  comment  on  whether 
additional  terms  should  be  included 
and  defined  in  section  311.1  of  the  final 
rule. 

Section  311.2 

Section  311.2  of  the  pro(K>sed  rule  is 
a  general  provision  that  states  if  any  part 
of  the  Commission's  rule  is  stayed  or 
held  invalid,  the  rest  of  the  rule  will 
remain  in  force. 

Section  311.3 

Section  311.3  of  the  proposed  rule  is 
a  preemption  provision  that  tracks  the 
preemption  language  contained  in 
section  383(e)(1)  of  EPCA.^"  Section 
383(e)(1)  states  that  "no  rule  or  order  of 
the  Commission,  other  than  the  rule 
required  to  be  prescribed  pursuant  to 
section  383(d)  of  EPCA,  and  no  law, 
regulation,  or  order  of  any  State  or 
political  subdivision  thereof  may 
remain  applicable  to  any  container  of 
recycled  oil,  if  the  law,  regulation,  rule, 
or  order  requires  that  containers  of 
recycled  oiled,  which  bear  a  label  in 
accordance  with  the  terms  of  the 
Commission's  rule  prescribed  under 
section  383(d)  of  EPCA,  bear  any  label 
with  respect  to  the  comparative 
characteristics  of  recycled  oil  with  new 
oil  that  is  not  identical  to  that  permitted 
by  the  Commission's  rule  respecting 
labeling  standards  prescribed  under 
section  383(d)  of  EPCA."  »>  The  statute's 
preemptive  effect  is  limited  to  recycled 
oil  that  meets  the  definition  of  recycled 
oil  in  EPCA  (i.e.,  oil  that  is  substantially 
equivalent  to  new  oil  pursuant  to  FTC- 
specified  test  procediues). 

Section  383(e)(l]  appears  to  intend 
that  there  be  one  imiform  labeling 
requirement  regarding  the  comparative 
characteristics  of  recycled  oil  (for  a 
particular  end  use).  If  a  container  of 
recycled  oil  is  labeled  in  accordance 
with  the  FTC's  EPCA  rule,  neither  the 
FTC  nor  any  state  or  political 
subdivision  can  require  any  additional 
or  different  disclosure.  By  preventing 
multiple  labeling  requirements,  this 
section  furthers  the  Congressional 
purpose  "to  promote  the  use  of  recycled 
oil." 

The  proposed  rule  permits 
manufacturers  to  choose  how  they 
convey  substantial  eqmvalency  (if  they 
meet  the  specified  test  procedures  for 
substantial  equivalency).  State  laws  that 
require  specific  disclosures  (e.g.,  that 
the  product  is  recycled)  or  have  specific 
format  requirements  (e.g.,  specific  print 
size  requirements  for  their  disclosures) 


would  be  preempted  because  they 
would  require  a  label  that  is  not 
"identical  to  that  permitted  by  the 
(FTC's)  rule.  .  .  ."  States,  however, 
may  adopt  labeling  requirements 
identical  to  those  required  by  the  FTC, 
if  they  wish,  and  prosecute  violations 
under  state  law. 

Section  383(e)(2)  of  EPCA  also 
restricts  Commission  rules  and  cudere, 
stating  "the  Commission  may  [not] 
require  any  container  of  recycled  oil  to 
also  bear  a  label  containing  any  term, 
phrase,  or  description  which  connotes 
less  than  substantial  equivalency.  ..." 
To  some  extent  this  section  overlaps 
with  section  383(e)(1)  of  EPCA.  But, 
whereas  section  (e)(1)  expresses 
Congressional  intent  that  there  be  a 
national  uniform  labeling  standard, 
preempting  non-identical  state  laws, 
section  (e)(2)  is  specifically  aimed  at 
prohibiting  Commission  label 
requirements  in  addition  to  what  the 
Commission  prescribes  imder  section 
383(d)(1)  of  EPCA  if  the  additional 
requirements  would  create  the 
impression  that  the  recycled  oil  is  not 
substantially  equivalent  to  recycled  oil. 

For  example,  the  Commission's  Used 
Oil  Rule  requires  disclosures  in 
advertising  and  on  labeling  that 
recycled  oil  is  used.^i  When  the 
Commission  issues  its  final  rule  based 
on  the  equivalency  determination  for 
engine  oil,  the  Used  Oil  Rule's 
requirements  for  origin  labeling  with 
respect  to  engine  oil  will  be  preempted 
pursuant  to  section  383(e)  of  EPCA.^^ 
Accordingly,  the  Commission  need  not 
take  further  action  to  repeal  those 
portions  of  the  Used  Oil  Rule.  Fiulher, 
the  relevant  labeling  origin  provisions  of 
the  Used  Oil  Rule  and  the  twelve 
Conunission  orders  concerning  recycled 
oil  23  continue  to  be  subject  to 


>*42U.S.C6363(e)(lf. 


"  Specifically,  the  Used  Oil  Rule,  in  part, 
requires  manufacturers  to  disclose  "clearly  and 
conspicuously  that  such  used  lubricating  oil  has 
been  previously  used,  in  all  advertising, 
promotional  material  and  on  each  front  or  face 
panel  of  the  container."  16  CFR  406.S(b)(2). 

''  For  example,  the  legislative  history  of  the  Used 
Oil  Recjrcling  Act  reveals  Congress'  concern  that  the 
requirement  in  the  FTC's  rule  was  having  an 
adverse  impact  on  consumer  acceptance  of  recycled 
oil.  The  re-refining  industry  expressed 
dissatisfoction  with  the  Commission's  proposal  to 
substitute  the  term  "recycled"  for  the  term  "used" 
in  the  Used  Oil  Rule,  since  it  too  might  suggest  that 
the  product  is  in  some  way  inferior.  Similarly, 
EFCA's  history  indicates  that  Congress  believed  that 
disclosures  conveying  the  origin  of  oil  (words  like 
used,  recycled,  re-refined)  did  not  provide 
information  that  would  be  useful  or  relevant  to 
consumers.  Congress  made  clear  that  disclosures 
should  instead  pertain  to  performance 
characteristics  and  fitness  for  intended  use. 

2' These  orders  will  be  eliminated  if  the 
Commission  adopts  as  final  its  proposed  rule  for 
sunaetting  administrative  consumer  protection 
orders  over  twenty  years  old.  Duration  of  Existing 


Congressional  stay  of  enforcement  as  to 
non-engine  oils.**  (The  Used  Oil  covers 
other  lubricating  oils  as  to  which  the 
EPCA  preemption  does  not  apply.)  The 
Commissi(Ni  also  is  continuing  its  1981 
stay  of  the  origin  advertising  provisions 
of  the  Used  Oil  Rule  as  to  all  oils.'s 

Section  311.4 

In  accordance  with  section 
3«3(dKlMAKi)  of  EPCA,"  section  311.4 
of  the  proposed  rule  prescribes  test 
procedures  for  detmmining  the 
substantial  equivalency  of  processed 
used  oil  with  new  oil  distributed  for  use 
as  engine  oil.  The  test  procedures,  as 
reported  to  the  Commission  by  NIST,  ' 
are  found  in  American  Petroleum 
Institute  Publication  1509,  Thirteenth 
Edition,  January  1995,  entitled  "Engine 
Oil  Licensing  and  Certification 
System."  *'  La  its  letter  transmitting  the 
test  procedures  to  the  Commission, 
NIST  sUted  that  the  engine  test 
procediues  described  in  API  Publication 
1509  combined  with  the  API  Engine  Oil 
Licensing  and  Certification  System  are 
accepted  for  use  with  automotive  engine 
oils  by  the  Society  of  Automotive 
Engineers,  the  American  Society  of 
Testing  and  Materials,  and  all  major 
automotive  engine  manufacturers. 

The  American  Petroleum  Institute 
operates  a  volimtary  licensing  and 
certification  system  that  is  designed  to 
provide  consumers  with  the  te<3mical 
information  needed  to  tmderstand  the 
performance,  viscosity,  and  accepted 
use  of  engine  oils.  Under  this  system, 
API  licenses  two  types  of  "Marks" 
which  may  appear  on  the  labeling  of 
qualified  engine  oils:  The  API  Service 
Symbol  and  the  API  Certification  Mark. 
The  Service  Symbol  identifies  the  tjrpe 
of  engine  in  which  the  oil  should  be 
used,  explains  the  oil's  characteristics, 
and  describes  the  oil's  abiUty  to  protect 
against  wear,  sludge,  and  corrosion.  The 
symbol  also  contains  a  rating  of  the  oil's 
viscosity  that  is  based  on  specifications 
established  by  the  Society  of 
Automotive  Engineers.  Finally,  the 
symbol  indicates  whether  the  oil  has 
any  energy  conserving  properties  when 
compared  to  a  standard  reference  oil. 

The  API  Certification  Mark  identifies 
engine  oils  recommended  for  a  specified 
use.  An  engine  oil  is  eligible  to  receive 


Competition  and  Consumer  Protection  Orders.  60 
FR  42,481  (1995). 

"42  U.S.C.  6363  note. 

"46  FR  20,979. 

»«42  U.S.C  6363(d)(l)(A)(i). 

"The  Commission  will  be  seeking  approval  bom 
the  Director  of  the  Federal  Register  to  incorporate 
this  document  by  reference  into  section  311.4  of  the 
final  rule,  as  required  by  section  5S2(a)  of  the  AP A, 
S  U.S.C  SS2(a),  and  by  regulations  issued  by  the 
Office  of  the  Federal  Register,  1  CFR  51. 
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the  API  Certification  Mark  only  if  it 
satisfies  the  minimum  performance 
standards  established  1^  the 
International  Lubricant  Standardization 
and  Approval  Committee  ("ILSAC").  To 
receive  ILSAC  approval  and,  in  turn, 
API  certification,  motor  oils  must  pass 
a  series  of  tests  designed  to  evaluate  the 
following  factore:  (1)  The  oil's 
performance  and  its  effect  on  the  engine 
at  zero  degrees  Fahrenheit  or  lower;  (2) 
the  extent  to  which  the  oil  prevents 
engine  rust  and  corrosion;  (3)  the  oil's 
fud  efficiency;  (4)  the  capability  of  the 
oil  to  reduce  friction  and  to  protect 
moving  parts  within  the  engine  from 
fusing  together,  (5)  the  oil's  resistance  to 
thickening  imder  high  temperatures  up 
to  three  hundred  degrees  Fahrenheit;  (6) 
the  level  of  detergents  and  dispersants 
in  the  oil;  and  (7)  the  content  of 
phosphorus  in  the  oil.  The  current 
standards  fra- these  factora,  as  well  as 
the  applicable  test  procedures,  are 
foimd  in  Appendices  D,  E,  F,  G,  I,  J,  K, 
L,  M,  and  N  of  API  Publication  1509. 

Section  311.5 

In  accordance  with  section 
383(d)(l)(A)(U)  of  EPCA,"  section  311.5 
of  the  proposed  rule  prescribes  labeling 
standards  applicable  to  containera  of 
recycled  oil.  Section  311.5  states  that  a 
manufacturer  may  represent,  on  a  label 
on  a  container  of  processed  used  oil, 
that  such  oil  is  substantially  equivalent 
to  new  oil  for  engine  use,  but  only  if  the 
manufacturer  has  determined  the 
substantial  equivalency  of  the  oil  to  new 
oil  for  that  particular  end  use  in 
accordance  vdth  the  test  procedures 
prescribed  by  the  Commission,  and  has 
based  the  representation  on  that 
determination.  Far  example,  a 
manufacturer  could  represent  that  its  oil 
is  substantially  equivalent  to  new  oil  by 
displaying  the  API  Mark  on  its 
container.  A  manu&cturer  would  not  be 
required  to  add  any  qualifies  to  its  label 
such  as  "used"  or  "re-refined." 

The  Commission's  proposal  focuses 
on  the  performance  of  oil  and  its  fitness 
for  an  intended  use  rather  than  its 
origin,  and  thus  should  encoiuege  the 
recycling  of  used  oil,  encoiuage  the  use 
of  recycled  oil,  and  reduce  consumption 
of  new  oil  by  promoting  increased 
utilization  of  recycled  oil.  Because  the 
proposed  rule  does  not  mandate  the  use 
of  specific  disclosures,  recycled  oil 
manufacturere  have  flexibility  to 
promote  the  performance  of  their 
products  and  their  "substantial 
equivalency"  with  new  oil  and  develop 
marketing  strategies  for  various  markets. 
For  example,  the  proposed  rule  does  not 
restrain  manufacturers  fit>m  volimtarily 


labeling  recycled  oil  containers  vnrh 
terms  or  phrases  such  as  "recycled"  to 
assist  in  the  maii^eting  of  their 
products." 

Section  311.6 

Section  311.6  of  the  proposed  rule 
tracks  the  language  relating  to 
prohibited  acts  and  enforcement  of  the 
Commission's  rule  contained  in  sections 

524  and  525  of  EPCA. »o  Pursuant  to 
section  524  of  EPCA,  it  is  a  prohibited 
act  to  violate  the  Commission's  final 
rule  issued  piusuant  to  section  383  of 
EPCA.3^  The  proposed  rule  declares  that 
it  is  unlawful  for  any  manufacturer  to 
represent,  on  a  label  on  a  container  of 
processed  used  oil,  that  the  processed 
used  oil  is  substantially  equivalent  to 
new  oil  for  engine  use  unless  the 
manufacturer  has  based  such 
representation  on  the  manufacturer's 
determination  of  the  substantial 
equivalency  of  the  processed  used  oil  to 
new  oil  for  use  as  engine  oil  in 
accordance  with  the  test  procedures 
prescribed  under  section  311.4  of  the 
proposed  rule. 

Ine  proposed  rule  also  provides  that 
violaticms  will  be  subject  to  enforcement 
in  accordance  with  section  525  of  EPCA. 
Section  525  of  EPCA  provides  that 
whoever  violates  the  Commission's  final 
rule  is  subject  to  a  civil  penalty  of  not 
more  than  $5,000  for  each  violation.^' 
Whoever  willfully  violates  the 
Commission's  rule  shall  be  fined  not 
more  than  $10,000  for  each  violation.^^ 
Any  person  who  knowingly  and 
willfully  violates  the  Commission's  rule 
after  having  been  subjected  to  a  civil 
penalty  for  a  prior  violation  of  the  rule, 
shall  be  fined  not  more  than  $50,000,  or 
imprisoned  not  more  than  six  months, 
or  both.^  Fiuther,  pursuant  to  section 

525  of  EPCA,  whenever  it  appeara  to 
any  officer  or  agency  of  the  United 
States  (in  whom  is  vested,or  to  whom  is 
delegated,  authority  under  EPCA)  that 
any  person  has  engaged,  is  engaged,  or 
is  about  to  engage  in  acts  or  practices 
constituting  a  violation  of  the 
Commission's  rule,  such  officer  or 
agency  may  request  the  Attorney 
General  to  bring  an  action  in  an 
appropriate  district  court  of  the  United 
States  to  enjoin  such  acts  or  practices, 
and  upon  a  proper  showing,  a 
temporary  restraining  order  or  a 
preliminary  or  permanent  injunction 


■42  U.S.C  6363(d)(lMA)(U). 


'*  \4anu£Bcturer8  should,  of  course,  consider  the 
Conunisaion's  Guides  For  The  Use  Of 
Environmental  Markating  Claims.  See  e.g.,  16  CFR 
260.7(e). 

»>  42  U.S.C  6394(2)  and  42  U.S.C.  6395. 

"  42  U.S.C  6394(2). 

"42  U.S.C  6395(a). 

"42  U.S.C  6395(b). 

>«42U.S.C  6395(c). 


shall  be  granted  without  bond.  Any 
such  couri  also  may  issue  mandatory 
injunctions  commanding  any  person  to 
comply  with  the  Commission's  rule.^* 

Because  section  525  of  EPCA  does  not 
explidUy  authorize  the  Commission  to 
bring  enforcement  actions,  this  rule  will 
be  enforced  by  the  Department  of  Justice 
imder  28  U.S.C.  516,  a  provision  that 
authorizes  the  Department  of  Justice  to 
enforce  statutes  that  are  not  specifically 
assigned  to  other  agencies  for 
enforcement.  The  Commission, 
however,  has  the  authority  to  investigate 
violations,  and  make  referrals  to  the 
Department  of  Justice  pursuant  to 
section  525(d)  of  EPCA.»« 

rv.  EffbctiTe  Date 

EPCA  directs  the  Commission  to 
"prescribe"  the  relevant  test  procedures 
and  pertinent  labeling  standuds  within 
90  days  after  the  date  on  which  NIST 
reports  such  test  procedures  to  the 
Commission.  It  does  not,  however, 
specify  an  effective  date  for  the  rule. 
"Hie  Commission  proposes  that  the  rule 
become  effective  30  days  after 
pubUcation  of  a  final  rule  in  the  Federal 
Register.  The  Commission  seeks 
comment  on  whether  the  proposed 
effective  date  will  allow  affected 
interests  sufficient  time  to  comply  with 
the  proposed  labeling  standards. 

V.  Invitation  To  Comment 

The  Commission  invites  interested 
persons  to  address  any  questions  of  fact, 
law,  or  policy  that  they  believe  may  bear 
upon  this  proposed  rule.  The 
Commission  particularly  desires 
comment,  however,  on  the  questions 
listed  below.  All  comments  should 
reference  the  aspect  of  the  proposed  rule 
or  question  being  discussed.  Comments 
opposing  the  proposed  rule  or  specific 
provisions  should,  if  possible,  suggest  a 
specific  alternative.  Proposals  for 
alternative  regulations  should  include 
reasons  and  data  explaining  why  the 
alternative  would  better  serve  the 
purposes  of  section  383  of  EPCA. 

Before  adopting  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commission.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  '^  and  the 
Commission's  Rule  of  Practice.*"  during 
normal  business  days  from  8:30  a.m.  to 
5  p.m.,  at  the  Fhiblic  Reference  Room, 
Room  130,  Federal  Trade  Ckunmission. 


"42  U.S.C  6395(d). 
"42  U.S.C  6395(d). 
"5U.S.C552. 
"16  CFR  4.11. 
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6th  and  Pennsylvania  Ave..  NW., 
Washington.  DC  20580. 

A.  Proposed  Labeling  Rule 

The  Commission  is  proposing  labeling 
standards  applicable  to  containers  of 
recycled  engine  oil.  The  proposed  rule 
also  prescribes  test  procedures,  as 
reported  to  the  Commission  by  NIST,  for 
determining  the  substantial  equivalency 
of  processed  used  engine  oil  to  new  oil, 
and  includes  definition,  preemption  and 
prohibited  acts  sections  Uiat  track  the 
language  contained  in  sections  383,  524, 
and  525  of  EPCA.  The  Commission 
seeks  comment  on  aU  aspects  of  its 
proposal.  The  questions  below  also 
include  those  that  are  routinely  asked  in 
conducting  FTC  regulatory  reviews.'" 

(1)  Is  the  Commission's  proposal 
consistent  with,  and  does  it  promote, 
the  purposes  of  section  383  of  EPCA?  If 
yes,  why;  if  no,  why  not? 

(2)  Should  the  Commission  issue  its 
proposal  relating  to  the  labeling  of 
recycled  engine  oil  containers  as  a  final 
rule?  If  yes,  why;  if  no,  why  not? 

(3)  What  are  the  advantages  of  the 
Commission's  proposal? 

(4)  What  changes,  if  any,  should  be 
made  to  the  proposed  rule  to  increase 
the  benefits  of  the  role? 

(a)  How  would  these  changes  affect 
the  costs  the  proposed  rule  would 
impose  on  finns  subject  to  its 
requirements? 

(5)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  will  the 
proposed  rule  impose  on  firms  subject 
to  its  requirements? 

(a)  Will  the  proposed  rule  provide 
benefits  to  sudi  firms? 

(b)  To  what  extent  will  consumers  of 
recycled  engine  oils  benefit  or  be 
banned  by  die  Commission's  proposal? 

(c)  How  will  the  Commission's 
proposal  affect  the  consumption  of 
recycled  engine  oil  relative  to  new 
engine  oil? 

(6)  What  changes,  if  any,  should  be 
made  to  the  proposed  rule  to  reduce  the 
burdens  or  costs  that  would  be  imposed 
on  firms  subject  to  its  requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  proposed 
rule? 

(7)  ^ould  the  Commission  require  or 
permit  any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  labeling  standeirds?  If  yes,  how 
should  the  Commission's  proposal  be 
modified,  and  why*,  if  no.  why  not? 

(8)  To  what  extent  would  any 
recycled  oil  container  labeling 


requiremmits  specified  by  law  (either 
federal,  state,  or  local)  be  affected  by  the 
Commission's  proposal? 

(9)  Are  there  additional  appropriate 
and  meaningful  definitions  that  the 
Commission  should  include  in  section 
311.1  of  the  final  rule?  If  yes.  what 
should  they  be,  and  why;  if  no,  why 
not? 

B.  Effective  Date 

The  Commission  proposes  that  its 
rule  become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

(1)  Does  the  proposed  effective  date 
allow  affected  interests  sufficient  time 
to  comply  with  the  proposed  rule?  ff 
yes,  v«^y;  if  no,  why  not?  How  much 
extra  time  would  be  necessary  to 
comply  with  the  proposed  rule?  Why  is 
that  extra  time  necessary? 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")  ■•<»  requires  agencies  to  prepare 
regulatory  flexibility  analyses  when 
publishing  proposed  rules  **  unless  the 
proposed  rule,  if  promidgated,  would 
not  have  a  "significant  economic  impact 
on  a  substantial  niunber  of  small 
entities."  *2  Here,  the  economic  impact 
of  the  proposed  labeling  standards 
appears  to  be  de  minimis.  The 
Conunission's  proposed  rule  permits, 
rather  than  requires,  any  container  of 
recycled  oil  to  bear  a  label  indicating 
that  it  is  substantially  equivalent  to  new 
engine  oil,  if  such  determination  has 
been  made  in  accordance  with  the  test 
procedures  prescribed  in  the  proposed 
rule.  Any  economic  costs  incurred  by 
entities  that  choose  to  make  a 
determination  of  substantial 
eqmvalency  are  neither  statutorily   ' 
imposed  nor  imposed  by  the  proposed 
regulations.  The  Commission  proposes 
no  reporting  or  recordkeeping 
requirements,  and  the  proposed  rule 
permits  recycled  oil  containers  to  be 
labeled  with  information  that  is  basic 
and  easily  ascertainable. 

The  Commission  also  tentatively 
concludes  that  the  proposed  rule  also 
will  not  affect  a  substantial  number  of 
small  entities  because  information  the 
Commission  currently  possesses 
indicates  that  relatively  few  companies 
currently  manu£act\ire  and  sell  recycled 
oil  as  engine  oil.  Of  those  that  do,  most 
are  not  "small  entit[ies]"  as  that  term  is 
defined  either  in  section  601  of  RFA*' 
or  applicable  regulations  of  the  Small 
Business  Administration.** 


'"The  Commission  has  bnplemented  a  program 
to  review  ell  of  its  current  and  proposed  rules  and 
guides.  One  purpose  of  the  review  is  to  minimize 
the  economic  impact  of  new  regulatory  actions  by 
•eeking  comment  on,  for  example,  regulatory 
options. 


♦OS  U.S.C  601-612. 
«' 5  U.S.C  603(a). 
«  5  U.S.C  605(b). 
«'5U.S.C  8(01(6). 
*<13CFR121. 


In  light  of  the  above,  the  Commission 
certifies,  pursuant  to  section  605  of 
RFA,  5  U.S.C.  605,  diat  the  proposed 
rule  would  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
that  a  regulatory  analysis  is  not 
necessary.  The  Commission  requests 
comment  on  this  certification,  and 
whether  the  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  After 
reviewing  any  comments,  received  on 
this  subject,  the  Commission  will  decide 
whether  the  preparation  of  a  final 
regulatory-flexibility  analysis  is 
appropriate. 

D.  Paperwork  Reduction  Act 

If  promulgated,  the  Conunission's 
proposed  rule  would  not  involve  the 
"collection  of  information"  as  defined 
by  the  regulations  of  the  Office  of 
Management  and  Budget  ("OMB")** 
implementing  the  Paperwork  Reduction 
Act  ("PRA").*6  The  Commission's 
proposed  rule  contains  no  reporting, 
recordkeeping,  labeling  or  other  thbd- 
party  disclosure  requirements,  so  there 
is  no  "information  collection"  in  this 
proceeding  to  submit  to  OMB  for 
clearance.  However,  to  ensure  the 
accuracy  of  its  conclusion,  the 
Commission  solicits  comment  on  any 
paperwork  burden  that  the  public 
believes  the  proposed  requirements  may 
impose. 

VI.  Additional  Infoimation  for 
Interested  Persons 

A.  hfotions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Seaetaiy  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Commission  Rule  of 
Practice  1.18(c).*'  communications  with 
respect  to  the  merits  of  this  proceeding 
fit>m  any  outside  party  to  any 
Commissioner  or  Commissioner  advisor 
during  the  course  of  this  rulemaking 
shall  be  subject  to  the  following 
treatment:  Written  communications, 
including  written  communications  bom 
members  of  Congress,  shall  be 
forwarded  promptly  to  the  Secretary  for 
placement  on  the  public  record.  Oral 
communications,  not  including  oral 
commimications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  ot  summarized  at  the 


«»5CFR  1320.7(c). 
«44U.S.C.  3501-3520. 
♦'16CFRl.i8(c). 
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discretion  of  the  Commissioner  or 
CommissicHier  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  Mrith  any  written 
communication  and  summaries  of  any 
oral  communications  relating  to  such 
oral  commimications. 

List  of  Subjects  in  16  CFR  Part  311 

Energy  conservation,  Incorporation  by 
reference.  Labeling.  Recycled  oil,  Trade 
practices. 

Text  of  Propoaed  Role 

Accordingly,  it  is  proposed  that 
Chapter  I  of  16  CFR  be  amended  by 
adding  a  new  part  311  to  Subchapter  C 
to  read  as  follows: 

PART  311— LABEUNQ  STANDARDS 
FOR  RECYCLED  OIL  CONTAINERS 

311.1  DeSaitions. 

311.2  Stayed  or  invalid  parts. 

311.3  Preemption. 

311.4  Testing. 

311.5  Ubeling. 

311.6  Prohibited  acts. 
Authority:  42  U.S.C  6363(d) 

1311.1    Definitions. 

As  used  in  this  Part: 

|a)  Manufacturer  means  any  person 
who  re-refines  or  otherwise  processes 
used  oil  to  remove  physical  or  chemical 
impurities  acquired  through  use  or  who 
blends  such  re-refined  or  otherwise 
processed  used  oil  with  new  oil  or 
additives. 


(b)  New  oil  means  any  oil  which  has 
been  refined  from  crude  oil  and  has  not 
been  used,  and  which  may  or  may  not 
contain  additives.  Such  term  does  not 
ihclude  used  oil  or  recycled  oil. 

(c)  Processed  used  oil  means  re- 
refined  or  otherwise  processed  used  oil 
or  blend  of  oil.  consisting  of  such  re- 
refined  or  otherwise  processed  used  oil 
and  new  oil  or  additives. 

(d)  Recycled  oil  means  processed  used 
oil  with  respect  to  which  the 
manufacturer  has  determined,  pursuant 
to  §  311.4  of  this  part,  is  substantially 
equivalent  to  new  oil  for  use  as  engine 
oU. 

(e)  Used  oil  means  any  oil  which  has 
been  refined  bom  crude  oil.  has  been 
used,  and  as  a  result  of  such  use  has 
been  contaminated  by  physical  or 
chemical  impurities. 

(f)  Re-refined  oil  means  used  oil  from 
which  physical  and  chemical 
contaminants  acquired  through  use  have 
been  removed. 

1311.2  Stayed  or  Invalid  parts. 

If  any  part  of  this  rule  is  stayed  or 
held  invalid,  the  rest  of  it  will  remain 
in  force.' 

5311.3  Prsamption. 

No  law.  regulation,  or  order  of  any 
State  or  political  subdivision  thereof 
may  apply,  or  remain  applicable,  to  any 
container  of  recycled  oil,  if  such  law. 
regulation,  or  order  requires  any 
container  of  recycled  oil.  which 
container  bears  a  label  in  accordance 
with  the  terms  of  §  311.5  of  this  Part,  to 
bear  any  label  with  respect  to  the 
comparative  chwacteristics  of  such 
recycled  oil  with  new  oil  that  is  not 
identical  to  that  permitted  by  §  311.5  of 
this  Part. 

$31 1.4   Taking. 

To  determine  the  substantial 
equivalency  of  processed  used  oil  with 
new  oil  for  use  as  engine  oil. 


manufactvuera  must  use  the  test 
procedures  that  were  reported  to  the 
Commission  by  the  National  Institute  of 
Standards  and  Technology  ("NIST")  on 
July  27, 1995,  entitled  "Eng^e  Oil 
Licensing  and  (Certification  System," 
and  found  in  Publication  1509  of  the 
American  Petroleum  Institute  ("API"), 
Thirteenth  Edition,  January,  1995. 

$311.5    Labeling. 

A  manufacturer  may  represent,  on  a 
label  on  a  container  of  processed  used 
oil,  that  such  oil  is  substantially 
equivalent  to  new  oil  for  use  as  engine 
oil  only  if  the  manufacturer  has 
determined  that  the  oil  is  substantially 
equivalent  to  new  oil  for  use  as  engine 
oil  in  accordance  with  the  NIST  test 
procedures  prescribed  imder  §  311.4  of 
this  Part,  and  has  based  the 
representation  on  that  determination. 

$311.6    ProhlWtsd  aets. 

It  is  imlawful  for  any  manu&cturer  to 
represent,  on  a  label  on  a  container  of 
processed  used  oil,  that  such  oil  is 
substantially  equivalent  to  new  oil  for 
use  as  engine  oil  unless  the 
manu&cturer  has  based  such 
representation  on  the  manufacturer's 
determination  that  the  processed  used 
oil  is  substantially  equivalent  to  new  oil 
for  use  as  engine  oil  in  accordance  with 
the  NIST  test  procedures  prescribed 
under  §  311.4  of  this  Part.  Violations 
will  be  subject  to  enforcement  through 
dvil  penalties,  imprisonment,  and/or 
injimctive  relief  in  accordance  with  the 
eniorcement  provisions  of  Section  6395 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6395). 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  95-21447  Piled  &-25-9S:  8:45  am] 
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Presidential  Documents 


Presidential  Detennination  No.  95-34  of  August  3,  1995 

Determination  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  the  United  Nations  for  Purposes  of 
Supporting  the  Rapid  Reaction  Force  in  Bosnia  Under  Sec- 
tion 506(a)(1)  of  the  Foreign  Assistance  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  (the  "Act"),  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists,  which  requires  immediate  military 
assistance  to  an  international  organization;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  ot  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $17,000,000  in  defense 
articles  and  defense  services  from  the  Department  of  Defense  to  the  United 
Nations  for  purposes  of  supporting  the  Rapid  Reaction  Force  in  Bosnia. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOlAJAiU^M  <PtUioA^^A^ 


THE  WHITE  HOUSE, 
Washington,  August  3,  1995. 
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Presidential  Documents 


PresideBtial  Determinatioa  No.  95^5  of  August  16,  1995 

Presidential  Determination  Under  Section  1542(f)  of  the  Food, 
Agriculture,  Conservation  and  Trade  Act  of  1990,  as  Amend- 
ed— Emerging  Democracies 


Memorandum  for  the  Secretary  of  State  [and]  the 
Secretary  of  Agriculture 

Pursuant  to  the  authority  vested  in  me  by  section  1542(f)  of  the  Food, 
Agriculture,  Conservation  and  Trade  Act  of  1990,  as  amended  (7  U.S.C. 
5622  note)  (hereinafter  "the  Act"),  I  hereby  determine  that  the  following 
countries  are  taking  the  steps  set  forth  in  section  1542(f)  of  the  Act  to 
qualify  as  emerging  democracies  for  purposes  of  that  section:   . 

Albania,  Bangladesh,  Belarus,  Bosnia  and  Herzegovina,  Bulgaria,  Cambodia. 
Croatia,  Czech  Republic,  Egypt,  El  Salvador,  Estonia,  the  Former  Yugoslav 
Republic  of  Macedonia,  Ghana,  Guatemala,  Hungary,  Jordan,  Kazaldistan, 
Latvia,  Lithuania,  Morocco,  Namibia,  Nicaragua,  Pakistan,  Panama,  the  Phil- 
ippines, Poland,  Romania,  Russia,  Slovak  Republic,  Slovenia,  South  Aft-ica, 
Tanzania,  Tunisia,  Ukraine,  Yemen,  and  Zimbabwe. 

In  making  this  determination,  I  have  considered  the  eligibility  only  of  those 
countries  for  which  programs  are  underway  or  currently  contemplated  by 
the  Department  of  Agriculture. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  Register. 


OOlAjXiU^AA  ^J^AMidk^ftX^ 


[FR  Doc.  9S-21441 
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Presidential  Documents 


Presidential  Determination  No.  95-36  of  August  14,  1995 

Suspending  Restrictions  on  U.S.  Relations  With  the  Palestine 
Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1994,  part  E  of  title  V,  Foreign  Relations  Authorization  Act,  Fiscal 
Years  1994  and  1995,  Public  Law  103-236,  as  amended  ("the  Act"),  I  hereby: 

(1)  certify  that  it  is  in  the  national  interest  to  suspend  the  application 
of  the  following  provisions  under  law  until  October  1, 1995: 

(A)  Section  307  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22 
U.S.C.  2227),  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
lion  or  entities  associated  with  it; 

(B)  Section  114  of  the  Department  of  State  Authorization  Act.  Fiscal  Years 
1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with  respect  to  the 
Palestine  Liberation  Organization  or  entities  associated  with  it; 

(C)  Section  1003  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years 
1988  and  1989  (22  U.S.C.  2502);  and 

(D)  Section  37,  Bretton  Woods  Agreement  Act  (22  U.S.C.  286w),  as  it 
applies  to  the  granting  to  the  Palestine  Liberation  Organization  of  observer 
status  or  other  official  status  at  any  meeting  sponsored  by  or  associated 
with  the  International  Monetary  Fund. 

(2)  certify  that  the  Palestine  Liberation  Organization  continues  to  abide 
by  the  commitments  described  in  section  583(b)(4)  of  the  Act. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


(XJIAJs^^uoa  OtU^odk^^^ 


THE  WHITE  HOUSE, 
Washington,  August  14,  1995. 
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178...- -30848.  43370 

310 42436 

510 .39846,  40454,  40456 

520 39848,  40454 

529 40456 

624 .30846 

568 .39848, 38847 

882 -. 43867 

1309 .42436 

1310 42436 


201 - 441 82 

208 —.44182 

314-,.- 44182 

601 441 82 

1301 43732 

1303 43732 

1304 43732 

1306....— ......................43732 

310 .43091,  43421 

341 43091. 43421 

801 .41314 

803 .41314 

804 - 41314 

887 41314 

44451 


22eFR 

41 

213 

23eFR 

635 


....42034 
..-40456 


.44271 


24eFR 

25 

26 

100 

202 


- .39236 

.39236 

.38236 

203 - 42754 

206 — 42754 

300 42012 

310 42012 

320 42012 

330- 42012 

340 42012 

350 42012 

380- 42012 

370 42012 

380..- -.. 42012 


i*i 
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m 


386 42012 

588 ....—..—.—..—........ .42972 

888 42222.  42230 

1710 42436 

982— 43840 

888 42290 

28  era 

1  ^ J9649,  40075,  40997, 

42785,43531,44274 

20 43531,  43554 

25. 43531 

31  ^-.- -..„. .391 09 

40 40079 

48 - 40079 

301 .39652,  40086 

602 40079.  40997,  43531, 

43554 
PropoMd  RuIm: 

20. 43574 

1 .39896.  39902,  40792, 

40794,  40796.  42819,  43091 
301 39903,  43091 

28eFR 

2 40092,  40094,  40270 

49.........: 44279 

29CFR 

20. 41016 

1 61 3 .43371 

1614-. .43371 

1910 .40457 

1926. -..39254 

1962- 43969 

2200 - 41805 

2806 .39848 

2609 .39848 

2619 .42037 

2676 — .42037 

PropoMd  Rul— ; 

1910 .39281 

2610 .39208 

2615 -...41033 

2616 44158 

261 7 - 441 58 

2629 44158 

30CFR 

901 42040 

925 43972 

946 40271 

948 42437 

PropoMd  RuloK 

206 40120.  40127,  43735 

250 41 034,  4281 9 

260 43735 

256 41034 

981 ...43576 

944 43577 

3ieFR 

0 42042 

103 .44144 

515 .30255 


1.- 40797 

103 .39665, 44146,  44151 

32eFR 

92 40277 

366 44277 

358 44277 


372. 
393. 


..44277 
-44277 


220. 


33CFR 

100 40096,  43976,  43978, 

44424,  44428 

1 1 0 .^.43372 

117 _ .40097,  43373 

126 .39788 

127 .39788 

137 .39849 

151 .43374 

156 43374 

165 40458,  41017.  41018. 

42787,  42788.  42790.  43372. 

44428,  44429.  44430 

334 —...-43378 


^ 39130 

1  Vf .'."".'.".3«287."4bVM^ 

42827 

165 40543 

183 40545 

34eFR 

76 41286 

386 .3921 6 

667. .41288 

668 .42408 

98 .44896 

345 40688 

371... —.42490 

38  era 

7 .39257 

242 40569,  40461 

1220 44634 

1222 44834 

1228 -...- .44834 

1253 .40416 


13. - 40798 

242 - 42085.  44000 

1415 - .38905 

37CFR 

1 41018.  44120 

2.-..-.. 41018.44120 

7 41 01 8,  441 20 

401 4181 1 

PropOMd  RuIm: 

1 41035,  42352 

3 42352 

5 42352 


38  era 

2 


..40756 


39eFR 

111 


.39111,43005 


40CFR 
9 


51. 
52. 


39855, 
40286, 
40758. 
43015, 
43383, 


.40474.42791.43244. 
43880 

40098,  40465 

39258.39851, 
40101.40285, 
40292,  40465, 
43008,  43012, 
43020,  43379. 
43388.43394, 


39115, 
39857. 
40291. 
42042, 
43017, 
43386, 


43386.  43710.  43713,  43714, 
44277, 44431 

60.- 43244 

81..—. .39263,  43396 

63 43244 

70 39862, 40101 ,  42045 

75........— —.........— 40295 

80 „ 40006 

81 39115,  39258.  39857. 

40297.43017.43020 

82 40420 

88 .30284.  40474,  43880 

93 40098 

122...- - 40230 

124.- — 40^0 

131,..- 44120 

138..-. 39586.  44670 

180 40498,  40500,  40503, 

42443,  42446.  42447,  42449, 

42450,  42453.  42456,  42458, 

43718 

185 40503,  42453,  42456, 

42458,  42460 

186 42460 

195 41813 

258 40104 

261.— 41817 

271 ..-. 41818, 42046,  43979 

272...- 44278 

712 39654 

Ch.  I 39668,  44290 

9 41870 

51 — 39297.  43092 

52 39298,  39907,  39910. 

39911.  40139,  40336,  40799. 

42130.  42491,  43092,  43099, 

43100,  43104,  43421 ,  43423, 

43424,  43737, 44452 

60 41870 

61 39299,  43424 

70 3991 1 ,  40140 

80 40009 

81  — 39298,  39911,  40338, 

43104.44452 

86.- .43092 

144 44652 

146...- - 44652 

148... 43854 

180- 39299,  39302,  40545. 

42494,  43738 

185.— - -..39302 

194 39131 

258... 40799 

260 41870 

262 41870 

264 41870 

265 41870 

268 43654 

270 41870 

271- 41870,  43654 

300 -..41051.  43424 

302 - 40042 

355 40042 

372 391 32.  44000 

433 40146 

438 40145 

464 ...40145 


41CFR 

Ch.  114. 


.39864 


42eFR 

409 39122 

41 1 - 4191 4 

484 39122 


412 -. 

424 ——.—.. 

4Sg _...^„„ 

43CFR 

PubNc  Land  Ordws: 
7149 

7151 

7152 

7153... -.. 

7154 


-.39304 
...39304 
-.39304 
...39304 
-.39304 


..39655 

..42792 
..42792 
...42067 
..44435 


44eFR 

64....—.. 

65.™ 

67 

206 


..39123.  42462 
..39865,  39867 

39868 

*^*0 


10. 
67. 


..39694 
..39912 


46eFR 

11.". 

1160....- 
1355 


.40505 
,.42464 
.40505 


48CFR 

30 39267,  40227.  4"'  '57 

67 40238 

150 .39267.  40227,  41 157 

160 39268 

310 44438 

387 42466,  43720 

583 44436 

PropoMd  RutoK 

5 39306 

10.-.- - 39306 

12 J9306,  40145 

15 39306 

16 - 40145,  43426 

47eFR 

1 39268,  39656.  40712 

2 ....39657 

26  40712 

63 44280 

64 42068 

68 42068 

73 39127,  39659,  40105. 

40301.  40761.  41027,  42069, 

43026,  43027,  43028,  43781, 

44439 

87 40227 

90 39660,  43720 

Propo— d  RuloK 

1 39134 

21 43740 

25 43740 

36 44296 

61 391 36 

64 A 391 36 

69 39136,44296 

73 39141,  39142,  39143, 

39308.  40146,  40812,  40813, 

40814.  41870,  42130,  44003, 

44004 

95 43105 


48CFR 

Ch.  1 


.42648 


IV 
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Ch.  II 40105 

1 42649.  42664 

2 42662 

4 42649.  42662 

9»*««M»«  »■•»•••••  •••••••> 42DoZ 

a 42652.  42664 

14.„ 42649.  42652 

15 .42649,  42652.  43721 

19 42662 

25 42649,  42652 

31 42667,  42659,  42682 

37.... 42659 

42 42657,  42659.  42663 

50 42649 

51 42662 

52 ..« 42649.  42652.  42667. 

42659.42663 

206 ^106 

207 40106 

216. 401 06.  431 91 

21 7.. 431 91 

219 40106, 41157,  43563 

227 .41 157 

2S2mh.»..»*....»..,..,..„„.«...4O106 


501 

503 

504 

507...... 

510 

512 

513 

514...„. 

515 

519 

523..... 


40107,  42793 

. — 42793,  42801 

-..42801 

.42793.  42801 

~ 42793 

42793,  42801 

4^01 


42801 

42801 

...42801.  44387 

42801 

...39660.  42793 
42801 


528 42801 

529 42801 

532 42801 

536 42801 

543 42801 

546.... _ 42801 

562 .39660,  42793 

570 42793 

601 39661 

^MmK  ••••>••••••••••••••••••■**•«««•*  (a  aOl^OO   I 

Wro  H  •••»••••••■  H  HMM  •••••••■•••••  S^VVO  1 

606 .39661 


600 .39661 

610 .. 39661 

613 39661 

616 39661 

DZS>  .■•••■••••••.•••••.•••••  •••••M....39601 

636 39661 

653  •.•M»  .^•••••••^^••M.. 


939 

1516 

1552 

1801...., 

1803 

1804 

1805 

1808 

1809 

1810 

1812 

1814 

1815. 

1819.... 

1822..., 

1825... 

1827... 

1829„. 


••MM*..  ..3866 1 

30871 

43402 

43402 

40508 

40508 

40506 

40506 

40608 

........40508 

40508 

40508 

>••••••■•«■  ^\^o%^o 

.40508 
.40608 
..40608 
..40608 
.40508 
.40608 


1 831 40606 

1 833 40508 

1 835 40506 

'^^9*  «■♦■■<■■»•■■■■'.«■«—■»»——■»  »,^^Dmj 

■  OiMj  •■•*•••■■•■•«■••••••••••••  ■•••■•4U00O 

1849 40606 

I860. 40508 

1852 40608 

1853... . .. 40606 

I  Of  w .................. ...............^^^my 

2801  ............................401 06 

2802 40108 

2804 401 08 

2806 401 08 

2807 40108 

£*M^V  ■•••%••■«••••*■•••■■•»••■■  •••av»a^V  1  Uv 

2810 — 40108 

2812_ 40108 

2oi3»« ■•••»*«..M»»M.M....40106 

2814 40106 

2815 40108 

281 6.. ...... 401 08 

281 7 401 08 

2828 40108 


2829... 

40108 

2830 

2832 

2833... 

2835 

2845 

- 40108 

40108 

— 40108 

40108 

2852 

2870 

40108 

.40108 

PropoMd  RuIm: 
31 

....43508 

204 

209 

40146 

216 

•■•••••••••• 

40146 

223 

246 

252 

1516.... 

•••••«•••••■ 

40146 

.40146,  43756 

.42828 

.42828 

48CFR 

10 

AXilO 

171 

172 

173 

~ J9608,  40030 

..39608.39991,40030 
„ 40030 

178 

40030 

192 

390 

501 



.41821.43028 
-.40761,44439 
4M»a 

571 

572 

..41028, 42804,  43031 
^. .43031 

575 

58d 

653 

Z          43031 

.39618 

u9^  ■••••••• 

800 

....39618 

40111 

830 



40111 

831 

1023 

40111 

39874 

PropoMd 

5 

RutaK 

.38919 

107 

43430 

229 

AAA^7 

571 

575 

..39308, 42496,  42830 
49498 

1051 

1220 

40548 

. .40648 

1312 

39143 

SOCFR 

2 

17 

18 -„ 

« 

.40301 

43721 

.42805 

20... 43314. 43318 

100 40459,  40461 

204 ..38248 

210 .30271 

216. J0271 

^  ■ '  ••••••••  ■••••••■•■■■•■■•••••■•■•••■^ribOmj 

222 .43721 

227 42809 

250 J8271 

270 .39271 

285 42469 

301 .39663,  40227.  43563 

380 „ 43062 

604.. .39271 

625 40113 

640 „ 41828 

661 39991.  40302.  42469, 

43564.43984 

662 40303 

663 38875 

671... .40763 

672 40304,  40763. 43494 

673 42070 

675 .30877.  40304.  40763, 

43494.43964 

676 40304,  40763 

677 40763,42470 

Ch.  VI 40340,  40815 

17 .39309,  39314.  39326, 

39337,  40149,  40339.  40549. 
42140 

20 42960.  44463 

23 39347 

32 42668 

100 42086.  44000 

227 ....43106 

402 38921 

625 42830 

638 40150 

642 .38698 

646 40815 

649 40341 

660 40341 

651 40341 

663... .39144 

675 43579 

683 43106 

697 — J8700 
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CFR  CHECKLIST 


This  chMidMt,  prapartd  by  the  OffiM  of  th«  Fadend  R«gist«r,  is 
fMbishad  westdy.  It  is  airwigsd  in  ttw  oidw  of  CFR  MIm,  slock 
nunAMTS,  prioM,  and  rsvision  datss. 

An  astsrisk  n  praoKlss  each  entry  ttwt  has  been  issued  sinoe  last 
week  and  \t4*:h  is  now  avaiiflbie  for  sals  at  the  Qovenvnent  Printing 
OMoe.  * 

A  checklist  cf  cunant  CFR  vohmss  comprising  a  Qompiels  CFR  set. 
siso  appears  in  tw  lalsst  issus  of  the  LSA  (List  of  CFR  Sections 
AiSctod).  whk^h  is  revised  monMy. 

The  annual  rale  for  subecripten  to  al  revised  volumes  is  $883.00 
domesttc  $220.75  addMofWl  tor  foraign  rrwiling. 

»MI  ordsrs  to  ths  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371964,  PMsburgh,  PA  15250-7964.  Al  onJers  must  be 
accompanied  by  remttanoe  (check,  money  order,  QPO  DeposM 
Account,  VISA,  or  Mastsr  Card).  Chargs  orders  may  be  telephoned 
to  ttw  QPO  OnJer  Desk,  Monday  through  Friday,  at  (202)  512-1880 
ftom  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  onlers 
to  (202)  51^223S. 

TWs  ttockNuMbar 

1. 2  (2  Reserved) (M9-026-a0001-e)  ... 

3  (I9f4  CompioMon 
and  Ports  100  ond 
101) (869-026-00002-6) ... 


$5.00       Joa  1. 1995 


♦  ...~ ~ (869-026-OOOOW) 

s  >■■••■■ 

1-699  ..*. (a6^^)26-0000«-2) 

700-1199 (869^J26-0000&-1) 

1200-€nd,6(6 
Reserved) (869-026-00006^ 


MiJOO 


23.00 
20  A) 


•Jon.  1,1995 
Jon.  1,1995 

Jon.  1, 1995 
Joal,  199S 


23.00       Jon.  1, 199S 


0-26 (869-026-00007-7) 21 JOO 

27-45  (869-026-00006-5) 14.00 

46-51  „ («69-02IW)0009-3) 21  A) 


52 (869-026-00010-7) 

53-209 (86W)26-00011-5) 

210-299 (869-026-00012-3) 

300-399 (869-026-00013-1) 

400-699 (869^)26-00014-0) 

70O-899 (869-026-00015-6) 

900"W9 


30  A) 
25A) 
34.00 
16.00 
21.00 
23.00 

.  (869-026^)0016-6) 32.00 

23A) 
15A) 
]2J0O 
32.00 
35  A) 
16.00 
30.00 
40  A) 
14.00 


1000-1059 (869-026-00017-4) 

1060-1119  (869-026-00018-2) 

1120-1199  (869^)26-00019-1) 

1200-1499  (869-026-0002^4) 

1500-1899 (869-026-00021-2) 

1900-1939 (869^)26-00022-1) 

1940-1949 (869-026-00023-9) 

1950-1999  (869-026-00024-7) 

2000*)d (869-026-00025-5) 

8 (869-026-00026-3) 

OParta: 

1-199  (869-026-00027-1) 

20O-€nd  (869-O26-00028K)) 

10  Parte: 

(WO (869-026-00029-8) , 

51-199 .w (869-026-00030-1) , 

200-399 (869-026^)0031-0) , 

400-499 (869-026-00032-8)  , 

500-€nd  (869-026-00033-6) , 


Jon.  1,  1995 
Jon.  1, 1995 
Jon.  1, 1995 
Jon.  1,  1995 
Jon.  1, 1995 
Jon.  1, 1995 
Jon.  1,1995 
Jon.  1, 1995 
Jon.  1, 1995 
Jon.  1, 1995 
Jon.  1,1995 
Jon.  1,  1995 
Joal,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1, 1995 


23O0       JcHi.  1,  1995 


30.00 
23.00 

30  A) 
23.00 
15.00 
21.00 
39.00 

14.00 


11  (869-026^)0034^) .. 

12  Parts: 

1-199  (869-026-00035-2) 12.W 

200-219 (869-026-00036-1) 16.00 

220-299 (869-026-00037-9) 28.00 

30O-499 (869-026-00038-7) 23.00 

500-599 (869-026-00039-5) 19.00 

600-End  (869-026-00040-9) 35O0 

13 (869-026-00041-7) 32.00 


Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
*Jon.  1,  1993 
Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1.  1995 
Jon.  1,  1995 

Jon.  1, 1995 


TNI* 


141 

60-139 ... 
140-199  . 
200-1199 
120D-End. 


161 

0-299  

300-799  .... 
800-End  „. 

18 


.  (869-026-000<2-5) 33O0 

.  (869-036-00043-3) 27  A) 

.(869426-00044-1) \IM 

.  (869-026-0004S-0) 23j00 

.  (869-O26-00O46-8) 16A 

.  (86(9-026-00047-6) 15A) 

(86^^06-000484) 26O0 

.(86^126-00049-2} 21 A 


0-149 (869-026-0006(^6) 

15(W99 (869-026O0851-4) 

1000-End (869-026-00052-2) 


171 

1-199 (869-026-00054^ 

•200-239  (869-026-00055-7) 

240-End  (869-026^)0056-5) 

iSParta: 

1-149  (869-026-00057-3) 

150-279 (869-026O0058-1) 

280-399 (86^42600059^ 

400-End  (869-026^)0060-3) 

18  Parts: 

1-140  (869-026-00061-1) 

141-199 (869-026-000624) 

200-End  (869-026-00063-8) 


201 
1-399  ... 
40O499 
SOO-End 


(869426-00064-6) 
(869426-000664) 
(869-026-00066-2) 


7O0 
nJBO 
2SA) 

20A) 
24O0 

16A) 
13iie 
13.00 
11.00 

25A) 
21A) 
12X0 

20O0 
34O0 
34O0 


...  (86^^)26-00067-1) 16A) 

21O0 
22O0 
7O0 
39.00 
22.00 


21 
1-99  .... 

100-169 (86W)26-00068J9) 

170-199 (869-026^)0068-7) 

200-299 (869-026O0070-1) 

300-499 (869-02640071-9) 

500-599 (869-026-00072-7) 

600-799 (869-02640073-5) 9.50 

800-1299 „ (869-02640074-3) 23O0 

1300-€nd (869426-00075-1) MM 

22  Parts: 

1-299  (869-026-00076-0) 

300-End  (869426-000774) 

23  (869-026-00078-6) 


33.00 
24O0 

22.00 


40.00 
I9O0 

23.ra 

20.00 
24.00 
24O0 
17.00 

32.00 


24 

0-199  (869-026-00079-4) 

•200-219  (869-026-000804) 

220-499 (869-026-00081-6) 

500-699 (869-026-00082-4) 

700499 (869-026-00083-2) 

900-1699 (869-026-00084-1) 

1700-End (869-026-00085-9) 

25  (869-02640086-7) 

2fi  Parts* 

§§  1.0- 1-1.60 (869-O26-00087-5) 21. W 

§§  1.61-1.169 (869-026-00088-3) 34.00 

§§1.170-1.300 (869426-00089^1) 24.00 

§§1.301-1400 (869-026-00090-5) 17.00 

§§  1.40)-1.440 (869-026-00091-3) 30.00 

§§1441-1.500  (869-026-00092-1)  22.00 

§§  1.501-1.640  „ (869-026O0093-0) 21O0 

•§§  1.641-1.850  (869-026400944) 25O0 

§§1.851-1.907 (869-026-00095-6) 26.00 

§§1.908-1.1000 (869-026-00096-4) 27O0 

§§  MMl-1.1400  (869-026-00097-2) 25O0 

§§  1.1401-€nd  (869-026-00098-1) 33.00 

2-29  (869-026-00099-9) 25O0 

yy-yt (869-o26-ooio(W) 18.00 

4(M9  (869-026-000101-4)  ....      14O0 


Jon.  1,1995 
Jon.  1,1995 
Jon.  1,1995 
Joal,  1995 
Jon.  1,1995 

Jon.  1,1995 
JOTL  1,  1995 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service  ^ 

7  CFR  Part  1755 

RUS  Performance  Specification  for 
Une  Concentrators 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
fonnerly  the  Rural  Electrification 
Administration  (RUS)  hereby  amends  its 
regulation  on  RUS  Telecommunications 
Standards  and  Specifications  for 
Material,  Equipment  and  Construction 
by  codifying  the  RUS  bulletin 
concerning  RUS  Performance 
Specification  for  Line  Concentrators, 
RUS  form  397g.  This  specification  has 
been  incorporated  by  reference  and  will 
be  rescinded  after  the  effective  date  of 
the  final  rule.  The  specification  updates 
the  end  product  performance 
requirements  brought  about  through 
tedmology  advancements  since  this 
specification  was  last  issued  on  July  29, 
1985. 

DATES:  Effective  date.  This  regulation  is 
efiective  on  September  28, 1995. 

Incorporation  by  reference. 
Incorporation  by  reference  of 
pubUcations  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jcim  J.  Schell,  Chief,  Central  Office 
Equipment  Branch. 
Telecommunications  Standards 
Division,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
room  2838-S,  AG  Box  1598, 
Washington,  DC  20250-1500. 
Telephone:  202-720-0671. 

SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 


Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  poUcies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule; 

(2)  Will  not  have  any  retroactive 
effect;  and 

(3)  Will  not  reqiiire  administrative 
proceedings  before  any  parties  may  file 
suit  challenging  the  provisions  of  this 
rule. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  the 
RUS  programs  provide  and  finance 
grants  and  loans  to  RUS  borrowers  at 
interest  rates  and  terms  that  are  more 
favorable  than  those  generally  available 
from  the  private  sector.  RUS  borrowers, 
as  a  result  (A  obtaining  Federal 
financing,  receive  economic  benefits 
which  ultimately  offset  any  direct 
economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
section  3504  of  that  Act,  information 
collection  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  imder  control 
number  0572-0059.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Information 
and  Regtilatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  Room 
10102,  NEOB,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  PoHcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 


environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
Usted  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Govenunent  Printing 
Office,  Washingtcm.  DC  20402. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation.  A   ' 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  and  RTB 
loans  and  loan  guarantees,  and  RTB 
bank  loans,  to  governmental  and 
nongovernmental  enUties  from  coverage 
under  this  Order. 

Background 

RUS  makes  loans  and  loan  guarantees 
to  telephone  system  to  provide  and 
improve  telecommunications  service  in 
rural  areas,  as  authorized  by  the  Rural 
Electrification  Act  of  1936,  as  amended, 
7  U.S.C.  901  et  seq.,  (RE  Act).  RUS 
maintains  a  system  of  construction 
standards  and  specifications  for 
materials  and  equipment.  In  accordance 
with  the  RUS  loan  contract,  these 
standards  and  specifications  apply  to 
facilities  constructed  by  RUS  telephone 
borrowers. 

Presently,  RUS  Bulletin  345-185,  RUS 
Performance  Specification  for  Line 
Concentrators  RUS  Form  397g,  dated 
July  29, 1985,  is  incorporated  by 
reference  at  7  CFR  1755.97.  Because  of 
the  many  improvements  in  technology 
since  the  specification  was  last  issued, 
RUS  believes  that  by  updating  and 
codifying  the  revised  specification, 
borrowers  will  be  provided  with  an 
opportimity  to  improve  and  increase 
subscriber  services  through  enhanced 
system  designs  brought  about  through 
the  technological  advancements  in  an 
economical  and  efficient  manner. 

General  Comments 

Public  comments  regarding  the 
proposed  rule  (59  FR  19661,  April  25, 
1994)  were  received  from  AT&T  and 
Hastad  Engineering  Company.  These 
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comments  were  taken  into  consideration 
in  preparing  the  final  rule. 

1.  Comment.  One  conunenter  stated 
that  the  first  sentence  in  paragraph 
(a)(iii)  should  be  modified  to  read 

"*  *   •  without  loss  of  individual 
identity  by  either  physical  or  electronic 
means." 

Response.  The  intent  of  this 
requirement  is  to  ensure  that  the 
identities  of  the  lines  connected  to  the 
remote  line  concentrator  terminal  are 
known  at  the  central  office.  RUS  feels 
this  paragraph  is  a  clear  statement  of 
this  requirement. 

2.  Comment.  One  commenter  stated 
that  "at  a  minimum"  should  be  added 
following  "The  concentrator  system 
shall  communicate  with  the  standard  Tl 
transmission  format"  in  paragraph 
(b)(2). 

Response.  RUS  agrees  and  this  change 
has  been  made. 

3.  Comment.  One  conunenter  stated  in 
the  phrase  "0.5  percent  per  month  of  all 
equipped  cards  in  all  system  terminals 
after  6  months"  in  paragraph  (c)(1) 
"system"  shoidd  be  changed  to 
"systems." 

Response.  In  this  context,  the  word 
"system"  refers  to  the  line  concentrator 
system.  The  reliabiUty  requirement  is 
meant  to  be  applicable  to  each 
concentrator  system  individually. 

4.  Comment.  One  commenter  stated 
that  RUS  should  consider  specifying  a 
sine  wave  output  for  rin^g  generators 
in  paragraph  (f)(3)(ii]. 

Response.  A  sine  wave  output  is  one 
of  the  requirements  for  the  acceptance 
of  ringing  generators  by  RUS.  RUS  does 
not  feel  that  it  is  necessary  to  reiterate 
this  requirement  in  the  line  concentrator 
specification. 

5.  Comment.  One  commenter  stated 
that  consideration  should  be  given  to 
providing  an  upper  limit  for  loop 
current  in  paragraph  (h)(2). 

Response.  The  minimum  current 
requirement  ensures  proper  operation  of 
the  subscriber's  station  equipment.  The 
maximiun  current  is  largely  dependent 
upon  the  design  of  the  line 
concentrator's  line  drc\iit.  This 
specification  is  intended  to  be  an 
operational  rather  than  a  design 
specification  and  RUS  does  not  feel  that 
a  maximum  current  requirement  is 
necessary  in  that  light. 

6.  Comment.  One  commenter  stated 
that  the  impedance  of  900  ohms  in 
paragraph  (h)(3)  is  for  D66  loaded 
cables,  not  non-loaded  cable  pairs. 

Response.  From  a  hybrid  balance 
standpoint.  900  ohms  in  series  with  a 
2.16  microfarad  capacitor  is  not  a  very 
good  match  for  either  loaded  or  non- 
loaded  loops.  For  this  reason  most 
switching  equipment  uses  hybrid 


termination  networks  more  closely 
matching  the  characteristic  impedances 
of  the  loops.  However,  as  a  compromise 
the  900  ohm  termination  was  used  in 
determining  transmission  requirements 
stated  in  paragraph  (h)(3). 

7.  Conunent.  One  commenter  stated 
the  requirement  for  a  central  office 
repeater  and  a  DSl  bit  stream  may  be  a 
roadblock  to  the  technical  innovation. 
The  STMP  requirements  for  high  bit  rate 
services  may  not  be  supported  by  the 
low  bit  rate  in  paragraph  (h)(20)(iv)(A). 

Response.  RUS  agrees  and  has 
removed  the  repeater  requirement  and 
made  the  DSl  rate  a  minimum. 

8.  Comment.  One  conunenter 
suggested  two  additions  in  paragraph 
(j)(l)(iii)(A):  (1)  Require  testing  of 
equipment  with  100  Hz  impedances 
beyond  the  50  ohm  maximum  RUS  has 
proposed,  to  a  new  maximum  of  100 
ohms,  and  (2)  reduce  the  current  surge 
test  peak  to  100  A  fit>m  the  required  500 
A  but  require  25  plus  and  minus  surges 
instead  of  the  plus  and  minus  five 
surges  that  RUS  proposed. 

Response.  RUS  evaluated  the  proposal 
by  estimating  the  relative  overall  power 
that  would  be  dissipated  by  the  100  Hz 
paths  under  the  RUS  proposal  and  the 
commenter's  proposal. 

Because  this  proposal  requires 
additional  testing  of  100  Hz  impedance 
paths  beyond  the  50  ohms  and  because 
the  proposer's  method  of  testing  for 
overall  and  single  surge  power 
dissipation  is  less  demanding  on  paths 
less  than  5  and  10  ohms  and  more 
demanding  for  impedance  paths  greater 
than  5  and  10  ohms,  respectively,  RUS 
prefers  to  retain  the  requirement  as  RUS 
proposed  it. 

9.  Comment.  One  commenter 
proposed  in  paragraph  (i)(l)(iii)(B)  that 
for  100  ohm,  60  Hz,  impedance  paths, 
using  a  600  volt  power  supply  and  86 
ohm  ciirrent  limiting  resistors  (rather 
than  the  required  700  volt  power  supply 
and  100  ohm  current  limiting  resistors) 
would  result  in  approximately  the  same 
amount  of  current  flow. 

Response.  Although  not  stated,  RUS 
assumes  that  the  commenter  is 
suggesting  the  requirement  be  changed 
to  allow  the  different  power  supply 
voltage  and  ciurent  limiting  resistors.  In 
evaluating  the  circuit  testing 
differences,  RUS  calculated  that  the 
commenter's  proposal  would  result  in 
4.2  amps  of  current  while  the  RUS 
proposal  would  cause  4.7  amps.  Thus, 
the  commenter's  proposal  results  in  a 
0.5  amp  less  ciurent.  Although  0.5  amp 
is  not  a  major  reduction  (5  percent 
relative  to  the  10  amp  maximum 
specified  in  the  RUS  proposal),  it 
nevertheless  is  a  5-perc8nt  reduction. 


The  commenter's  suggested  power 
supply  voltage  is  also  100  volts  lower 
than  the  RUS  specified  supply  and  it 
will  not  provide  the  same  voltage  stress 
that  is  contained  in  the  RUS  proposal. 

RUS  believes  the  Sixty  Hertz  Current 
Carrying  test  as  proposed  by  RUS  is 
necessary  to  properly  test  the  system. 

10.  Comment.  One  commenter 
proposed  in  paragraphs  (j)(l)(ili)  (D)  and 
(E)  that  the  Voltage  Impulse  Test  be 
modified  to  allow  use  of  another 
waveshape  (both  peak  and  rise  and  fall 
times)  and  that  for  both  the  Voltage 
Impulse  Test  and  the  Arrester  Response 
Delay  Test  that  RUS  allow  results 
obtained  by  other  organizations  as  part 
of  their  compUance  testing  to  be 
acceptable  for  RUS  compliance. 

Response.  RUS  always  attempts  to 
accept  test  results  conducted  for  other 
purposes  as  supporting  data  for  RUS 
requirements  when  the  data  presented  is 
equivalent  or  more  stringent  than  RUS 
requirements. 

All  five  tests  are  required  to  be 
conducted  in  a  specific  sequence  and  as 
quickly  as  possible;  the  endeavor  is  to 
inflict  all  stresses,  one  after  another,  in 
a  very  short  time  period  for  the  total 
testing. 

Testing  conducted  for  other 
organizations,  most  likely,  will  not 
satisfy  the  concerns  intended  for  the 
RUS  electrical  protection  tests.  In 
addition  to  not  using  the  RUS  specified 
waveshapes,  tests  by  other  organizations 
usually  do  not  involve  all  the  individual 
tests  in  the  sequence  required  nor  are 
they  completed  at  the  same  time  in  the 
quick  time  frame  required  by  RUS; 
results  of  various  types  of  testing  often 
may  not  be  for  tests  conducted  on  the 
exact  same  test  samples.  In  a  niunber  of 
cases,  certain  tests  by  other 
organizations  are  expected  to  destroy 
the  product  to  be  certain  there  is  no  fire 
or  shock  hazard.  Although  RUS  is 
certainly  interested  in  knowing  of  such 
hazards,  the  purpose  of  the  RUS 
electrical  protection  testing  is  to  see 
whether  the  line  concentrator  can 
withstand  the  specified  siuges  and 
operate  without  any  difficulty  following 
the  testing.  Since  test  samples  are 
destroyed  by  these  other  types  of  tests, 
such  product  evaluations  cannot  be 
made. 

Because  the  test  results  suggested  by 
the  commenter  are  usually  completed 
piecemeal  and  do  not  provide  the 
overall  rigorous  test  withstand  concerns 
that  RUS  seeks,  RUS  cannot  accept  this 
suggestion  to  allow  alternative 
waveshapes  and  prefers  to  retain  the 
waveshape  proposed  in  the  proposed 
rule. 

11.  Comment.  One  commenter  stated 
that  RUS  should  provide  a  standard 
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requirement  for  120/240  volts  AC  in 
paragraphs  (q)(2)(vii)  and  (l)(2)(iii). 

Response.  RUS  agrees  and  has  made 
this  change  in  paragraphs  (q)(2)(vii)  and 
a)(2)(iii). 

12.  Comment.  One  commenter  stated 
that  battery  heaters  as  specified  in 
(l)(3)(iv)  should  not  be  a  required  item 
as  determined  by  the  bidder,  but  should 
be  available  as  an  option  for  the 
purchaser  to  accept  or  reject. 

Response.  RUS  agrees  and  has 
chang^  this  paragraph  to  read  "when 
specified  by  the  owner." 

13.  Comment.  One  commenter  stated 
that  since  line  concentrators  are  often 
installed  by  the  purchaser,  the  bidder 
cannot  provide  job  drawings  as  required 
in  paragraph  (p)(2)(iv).  The  commenter 
also  stated  that  a  Tninimnm  of  three  sets 
of  drawings  should  be  suppUed  for  each 
central  office  involved  rather  than  for 
each  concentrator. 

Response.  RUS  has  added  an 
additional  reqtiirement  in  (p)(2)(v)  when 
installation  is  to  be  done  by  the  bidder. 
This  requirement  states  that  a  complete 
set  of  drawings  shall  be  provided,  such 
as  floor  plans,  AC  power  access  and 
grounding  parameters.  RUS  has  also 
stated  that  three  sets  of  drawings  are 
required  per  central  office  rather  than 
per  concentrator. 

14.  Comment.  One  conunenter  stated 
that  an  appropriate  secondary  arrester 
should  be  provided  in  the  remote 
terminal  cabinet. 

Response.  Paragraph  (q)(2)(vii) 
requires  that  a  secondary  arrester  be 
provided. 

15.  Comment.  One  conunentn  stated 
the  specification  should  include  a 
requirement  for  a  remote  cabinet  groimd 
lug,  either  on  the  cabinet's  outside  at 
mounted  in  the  interior. 

Response.  Paragraph  (q}(2)(ix)  has 
been  changed  to  kiclude  groimd  lugs. 

List  of  Soblects  in  7  CFR  Part  1755 

Incorporation  by  reference,  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  RUS  amends  chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  6941  et  seq. 


S  1756.97    [A« 

2.  Section  1755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345- 
185  from  the  table. 

3.  Section  1755.397  is  revised  to  read 
as  follows: 

S  1755.397    RUS  parlomwnce  specHlcation 
for  Hne  conoantrators. 

(a)  General.  (1)  This  section  covers 
general  requirements  for  a  line 
concentrator  (LC)  system.  This  system 
shall  operate  in  accordance  with  the 
manufacttuer's  specifications. 
ReUabiUty  shall  be  of  prime  importance 
in  the  design,  manufacture  and 
installation  of  the  equipment  The 
equi^Hnent  shall  automatically  provide 
for: 

(i)  Terminating  subscriber  lines  at  a 
location  remote  from  the  serving  central 
office; 

(ii)  Concentrating  the  subscriber  lines 
over  a  few  transmission  and  supervisory 
paths  to  the  serving  central  office;  and 

(iii)  Terminating  the  lines  at  the 
central  office  without  loss  of  individtial 
identity.  A  subscriber  connected  to  a 
line  concentrator  shall  be  capable  of 
having  essentially  the  same  services  as 
a  subscriber  connected  directly  to  the 
central  office  equipment  (COE).  Intra- 
unit  calling  among  subscribers 
connected  to  the  concentrator  may  be 
provided,  but  is  not  reqiiired. 

(2)  Industry  standards,  or  portions 
thereof,  refierred  to  in  this  paragraph  (a) 
are  incorporated  by  reference  by  RUS. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552 
(a)  and  1  CFR  part  51.  Copies  of  these 
standards  are  available  for  inspection 
during  normal  business  hours  at  RUS, 
room  2838,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(3)  American  National  Standards 
Institute  (ANSI)  standards  are  available 
from  ANSI  hic,  11  West  42nd  Su«et, 
13th  floor.  New  York,  NY  10036, 
telephone  212-642-4900. 

(i)  ANSI  Standard  Sl.4-1983, 
Specification  for  Sound  Level  Meters, 
including  Amendment  S1.4A-1985. 

(ii)  [Reserved] 

(4)  American  Society  for  Testing 
Materials  (ASTM)  are  available  from 
1916  Race  Street.  Philadelphia,  PA 
19103,  telephone  215-299-5400. 

(i)  ASTM  Specification  B33-91, 
Standard  Specifications  for  Tinned  Soft 
or  Annealed  Copper  Wire  for  Electrical 
Purposes. 

(ii)  [Reserved] 

(5)  Bell  Communications  Research 
(Bellcore)  standards  are  available  bom 


Bellcore  Customer  Service,  8  Corporate 
Place,  Piscataway,  NJ  08854.  telephone 
1-800-521-2673. 

(i)  TR-TSY-000008,  Issue  2.  August 
1987,  Digital  Interface  between  the  SLC 
96  Digital  Loop  Carrier  System  and  a 
Local  Digital  Switch. 

(ii)  BeU  Commtinications  Research 
(Bellcore)  document  TR-TSY-000057, 
Issue  1,  April  1987,  including  Revision 

1,  November  1988,  Functional  Criteria 
for  Digital  Loop  Carrier  Systems. 

(iii)  BeU  Communications  Researt^ 
(Bellcore)  Document  TR-NWT-000303. 
Issue  2,  December  1992,  including 
Revision  1,  December  1993,  Integrated 
Digital  Loop  Carrier  System  Generic 
Requirements,  Objectives,  and  Interface. 

(6)  Federal  Standard  H28,  Screw- 
Thread  Standards  for  Federal  Services. 
March  31, 1978.  including  Change 
Notice  1,  May  28, 1986;  Change  Notice 

2,  January  20, 1989;  and  Change  Notice 

3,  March  12, 1990.  Copies  may  be 
obtained  from  the  General  Services 
Administration,  Specification  Section. 
490  East  L'Enfant  Plaza  SW, 
Washington,  DC  20407,  telephoira  202- 
755-0325. 

(7)  IEEE  standards  are  available  from 
IEEE  Service  Center,  445  Hoes  Lane, 
P.O.  Box  1331.  Piscataway,  NJ  08854, 
telephone  1-800-521-2673. 

(i)  IEEE  Standard  455-1985,  Standard 
Test  Procedure  for  Measuring 
Longitudinal  Balance  of  Telephone 
Equipment  Operating  in  the  Voice  Band. 

(ii)  [Reserved] 

(8)  RUS  standards  are  available  from 
Publications  and  Directives 
Management  Branch,  Administrative 
Services  Division,  Rural  Utilities 
Service,  room  0180,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1500. 

(i)  RUS  Bulletin  345-50,  PE-60  (Sept 
1979),  RUS  Specification  for  Trunk  - 
Carrier  Systems. 

(ii)  [Reserved] 

(b)  Types  of  requirements.  (1)  Unless 
otherwise  indicated,  the  requirements 
listed  in  this  section  are  considered  to 
be  fixed  requirements. 

(2)  The  concentrator  system  shall 
communicate  with  standard  Tl  digital 
transmission  format  at  a  minimum 
between  the  concentrator  and  central 
office  terminals.  Analog  conversion 
functions  at  remote  and  central  office 
terminals  shall  be  capable  of  being 
eliminated  to  accommodate  end-to-end 
digital  transmission. 

(3)  The  LC  shall  operate  properly  as 
an  integral  part  of  the  telephone 
network  when  connected  to  physical  or 
carrier  derived  circuits  and  central 
offices  meeting  RUS  specifications  and 
other  generally  accepted 
telecommunications  practices,  such  as 
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Bellcore  dociunents  TR-NWT-000303. 
Integrated  Digital  Loop  Carrier  System 
Generic  Requirements,  Objectives  and 
Interface;  TR-TSY-000008,  Digital 
Interface  between  the  SLC  96  Digital 
Loop  Carrier  System  and  a  Local  Digital 
Switch;  and  TR-TSY-000057. 
Functional  Criteria  for  Digital  Loop 
Carrier  Systems. 

(4)  For  RUS  acceptance  consideration 
of  a  LC,  the  manufacturer  must  certify 
and  demonstrate  that  all  requirements 
specified  in  this  section  are  available 
and  in  compliance  with  this  section. 

(5)  Certain  requirements  are  included 
in  this  section  for  features  which  may 
not  be  needed  for  every  application. 
Such  features  are  identifiable  by  the 
inclusion  in  the  req\iirements  of  some 
such  phrase  as  "when  specified  by  the 
owner"  or  "as  specified  by  the  owner." 
In  some  cases  where  an  optional  featiire 
will  not  be  required  by  an  owner,  either 
now  or  in  the  future,  a  system  which 
does  not  provide  this  feature  shall  be 
considered  to  be  in  compliance  with  the 
specification  for  the  s^pecific  installation 
under  consideration,  but  not  in 
compliance  with  the  entire 
specification. 

(6)  The  owner  may  properly  request 
bids  from  any  supplier  of  an  RUS 
accepted  LC  whose  system  provides  all 
the  features  which  will  be  reqiiired  for 
a  specific  installation. 

(7)  When  reqiiired  by  the  owner,  the 
supplier  shall  state  compliance  to  the 
Carrier  Serving  Area  (CSA) 
requirements,  as  stated  in  Bell 
Commimications  Research  (Bellcore) 
Standard  TR-TSY-000057,  Functional 


Criteria  for  Digital  Loop  Carrier 
Systems. 

(c)  Reliability.  (1)  The  failure  rate  of 
printed  circuit  boards  shall  not  exceed 
an  average  of  2.0  percent  per  month  of 
all  equipped  cards  in  all  system 
terminals  during  the  first  3  months  after 
cutover,  and  shall  not  exceed  an  average 
of  1.0  percent  per  month  of  all  equipped 
cards  in  all  system  terminals  during  the 
second  3-month  period.  The  failure  rate 
for  the  equipment  shaU  be  less  than  0.5 
percent  per  month  of  all  equipped  cards 
in  all  system  terminals  after  6  months. 
A  failure  is  considered  to  be  the  fidlure 
of  a  component  on  the  PC  board  which 
requires  it  to  be  repaired  or  replaced. 

(2)  The  line  concentrator  terminal 
imits  shall  be  designed  such  that  there 
will  be  no  more  than  4  hours  of  total 
outages  in  20  years. 

(d)  System  type  acceptance  tests. 
General  test  rosiults  wlU  be  required  on 
each  system  type.  Any  system  provided 
in  accordance  with  this  section  shall  be 
capable  of  meeting  any  requirement  in 
this  section  on  a  spot-check  basis. 

(e)  Features  required.  The  network 
control  equipment  and  peripheral 
eqviipment  shall  be  comprised  of  solid- 
state  cmd  integrated  circuitry 
components  as  far  as  practical  and  in 
keeping  with  the  state-of-the-art  and 
economics  of  the  subject  system. 

(f)  Subscriber  lines. — (1)  General,  (i) 
The  remote  LC  units  shall  operate 
satisCactorily  with  subscriber  lines 
which  meet  all  of  the  conditions  under 
the  bidder's  specifications  and  all  the 
requirements  of  this  section.  This 
section  recognizes  that  the  loop  limit  of 

^ 


the  line  concentrator  is  dependent  upon 
the  transmission  facility  between  the  LC 
central  office  termination  and  the  LC 
remote  unit.  When  voice  frequency 
(physical)  circuits  are  used,  the  loop 
limit  from  the  COE  to  the  subscriber 
shall  be  1900  ohms  (including  the 
telephone  set).  When  electronically 
derived  circuits  (carrier,  lightwave,  etc.) 
are  used,  the  loop  limits  of  the 
electronic  system  will  control  The 
bidder  shall  identify  the  loop  limits  of 
the  equipment  to  be  supplied. 

(ii)  There  should  be  provisions  for 
such  types  of  lines  as  ground  start,  loop 
start,  regular  subscriber,  pay  stations, 
etc. 

(2)  Dialing,  (i)  General.  The  line 
concentrator  remote  and  central  office 
terminal  equipment  shall  satisfactorily 
transmit  dialing  information  when  used 
with  subscriber  dials  having  a  speed  of 
operation  between  8  and  12  dial  pulsus 
per  second  and  a  break  period  of  55  to 
65%  of  the  total  signaling  period. 

(ii)  Subscriber  dial  interdigital  time. 
The  remote  and  central  office  LC 
equipment  shall  permit  satisfactory 
telecommunications  operation  when 
used  with  subscriber  rotary  dial 
interdigital  times  of  200  milliseconds 
minimum,  and  pushbutton  dialing  with 
50  milliseconds  minimum. 

(iii)  Subscriber  line  pushbutton 
dialing  frequencies.  The  frequency  pairs 
assigned  for  pushbutton  diaUng  when 
provided  by  the  central  office  shall  be 
as  listed  in  this  paragraph  (f)(2)(iii), 
with  an  allowable  variation  of  ±1.5 
percent: 


Low  group  frequencies  (Hz) 


High  group  frequencies  (Hz) 


1209      1336       1477 


1633 


687 
770 
8S2 

941 


Spare. 
Spare. 
Spare. 
Spare. 


(3)  Ringing,  (i)  When  LC  ringing  is 
generated  at  the  remote  end,  it  shall  be 
automatic  and  intermittent  and  shall  be 
cut  off  from  the  called  line  upon 
removal  of  the  handset  at  the  caUed 
station  during  either  the  ringing  or 
silent  period. 

(ii)  When  ringing  generators  are 
provided  in  the  LC  on  an  ancillary  basis, 
they  shall  be  accepted  or  technically 
accepted  by  RUS. 

(iii)  Where  ringing  is  generated  at  the 
remote  end,  the  ringing  system  shall 
provide  sufficient  ringing  on  a  bridged 
basis  over  the  voltage  and  temperature 
limits  of  this  specification  and  over 
subscriber  loops  within  the  limits  stated 


by  the  manufacturer.  Tlie  manufactiuer 
shall  state  the  minimum  niunber  (not 
less  than  two)  of  main  station  ringers 
that  can  be  used  for  each  ringing  option 
available. 

(g)  Traffic.  (l)(i)  The  minimum  grade 
of  service  for  traffic  in  the  line 
concentrator  shtdl  be  B=.005  using  the 
Traffic  Table,  based  on  the  Erlang  Lost- 
Calls-Cleared  Formula.  Required  grade 
of  service,  traffic  assiunptions  and 
calculations  for  the  particular 
appUcation  being  implemented  shall  be 
supplied  by  the  bidder. 

(ii)  Service  to  customers  served  by  a 
traffic  sensitive  LC  should  not  be 
noticeably  different  than  the  service  to 


customers  served  by  the  dedicated 
physical  pairs  fi'om  the  central  office  so 
that  imiform  grade  of  service  will  be 
provided  to  all  customers  in  any  class 
of  service.  Reference  §  1755.522(p)(l)(i), 
RUS  General  Specification  for  Digital^ 
Stored  Program  Controlled  Central 
Office  Equipment. 

(2)  Traffic  and  Plant  Registers.  Traffic 
measurements  consist  of  three  types — 
peg  count,  usage,  and  congestion.  A  peg 
count  register  scores  one  count  per  call 
attempt  per  circuit  group  such  as  trunks, 
digit  receivers,  senders,  etc.  Usage 
covmters  measure  the  traffic  density  in 
networks,  trunks  and  other  circuit 
groups.  Congestion  registers  score  the 
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niunber  of  calls  which  fail  to  find  an 
idle  circuit  in  a  trunk  group  or  to  find 
an  idle  path  through  the  switching 
network  when  attempting  to  connect 
two  given  end  points.  These  conditions 
constitute  "network  blocking." 

(3)  When  required,  traffic  data  will  be 
stored  in  electronic  storage  registers  or 
a  block  of  memory  consisting  of  one  or 
more  traffic  counters  for  each  item  to  be 
measiued.  The  bidder  shall  indicate 
what  registers  are  to  be  supplied,  their 
purpose  and  the  means  for  displaying 
the  information  locally  (or  at  a  remote 
location  when  available). 

(h)  Transmission  requirements.  (1) 
General.  Unless  otherwise  stated,  the 
requirements  in  paragraphs  (h)  (2) 
through  (20)  of  this  section  are  specified 
in  terms  of  analog  measurements  made 
fiom  Main  Distributing  Frame  (MDF) 
terminals  to  MDF  terminals  excluding 
cabling  loss. 

(2)  Telephone  transmitter  battery 
supply.  A  minimum  of  20  milliamperes, 
dc,  shall  be  provided  for  the  transmitter 
of  the  telephone  set  at  the  subscriber 
station  under  all  loop  conditions 
specified  by  the  bidder.  The  telephone 


set  is  assumed  to  have  a  resistance  of 
200  ohms. 

(3)  Impedance — subscriber  loops.  For 
the  purpose  of  this  section,  the  input 
impedance  of  all  subscriber  loops 
served  by  the  equipment  is  arbitrarily 
considered  to  be  900  ohms  in  series 
with  2.16  microfarad  capacitor  at  voice 
frequencies. 

(4)  Battery  noise.  Noise  across  the 
remote  terminal  battery  at  power  panel 
distribution  bus  terminals  shall  not 
exceed  35  dBmC  during  the  specified 
busy  hour. 

(5)  Stability.  The  long-term  allowable 
variation  in  loss  through  the  line 
concentrator  system  shall  be  ±0.5  dB 
from  the  loss  specified  by  the  bidder. 

(6)  Return  loss.  The  specified  return 
loss  values  are  determined  by  the 
service  and  type  of  port  at  the 
measuring  end.  Two-wire  ports  are 
measured  at  900  ohms  in  series  with 
2.16  microfarads,  and  4-wire  ports  are 
measiued  at  600  ohms  resistive.  When 
other  balance  networks  are  supplied, 
test  equipment  arranged  for  operation 
with  the  supplied  network(s)  may  be 
used.  The  requirement  given  shall  meet 
the  following  cited  values  on  each 
balance  network  available  in  the  system: 


Line-to-Line  or  Line-to-Tnink  (2-Wire) 
Echo  Return  Loss  (ERL) — 18  dB,  Minimum 
Singing  Return  Loss  (SRL)— Low— 15  dB, 

Minimum 
Singing  Return  Loss  (SRL)— High— 18  dB, 

Minimum 

(7)  Longitudinal  balance.  The 
minimum  longitudinal  balance,  with  dc 
loop  currents  between  20  to  70  mA, 
shall  be  60  dfi  at  all  frequencies 
between  60  and  2000  Hz,  55  dB  at  2700 
Hz  and  50  dB  at  3400  Hz.  The  method 
of  measurement  shall  be  as  specified  in 
the  IEEE  standard  455,  "Standard 
Testing  Procedure  for  Measuring 
Longitudinal  Balance  of  Telephone 
Equipment  Operating  in  the  Voice 
Band."  Source  voltage  level  shall  be  10 
volts  root  mean  square  (rms)  where 
conversation  battery  feed  originates  at 
the  remote  end. 

(8)  60  hz  longitudinal  current 
immunity.  The  LC  60  Hz  longitudinal 
current  immunity  shall  be  measured  in 
accordance  with  Figure  1  of  this  section. 
Under  test  conditions  cited  on  Figure  1 
of  this  section,  the  system  noise  shall  be 
23  dBmC  or  less  as  follows: 

BILLMQ  CODE  3410-4S-# 
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Figure  1  . 

Measuring  the  Effects  of  Low  Frequency  Induction 


/ 


Note  4 


LoDfitndlnal 
Noiie  Choke 

(Note  2) 


Trinflxnianon 
Test  Set 
Note  1 


-•T 


Equipment 

Under 

Teit 


-tR 


500  Ohms.  5  wett 


SOVtc 


Notes:  - 

1.  wilcoB  T194C  or  Equivalent   (900  oha  temination,   C-nessage 
weighting,   hold  coil  off) 

2.  SMC  Noise  Choice  35  W,   or  equivalent 

3.  Test  at  0.020  Adc  and  0.070  Adc 

4.  2  ±  0.001  microfarad,    150  Vdc 


000CM1»-1«-C 
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(9)  Steady  noise  (idle  channel  at  900 
ohm  impedance).  Steady  nmse:  Measure 
on  termiaated  call.  Noise  measurements 
shall  cxHnply  with  the  following: 

Maxiinum — 23  dBmOO 
Average — 18  dBmCO  or  Less 
3KHz  Flat— Less  than  35  dBrnO  as  an 
Objective 

(10)  Impulse  noise.  LC  central  office 
terminal  equipment  shall  have  an 
impulse  noise  limit  of  not  more  than 
five  counts  exceeding  54  dBmCO  voice 
band  weighted  in  a  S-minute  period  on 
six  such  measurements  made  during  the 
busy  hour.  A  WILCXDM  T-194C 
Transmission  Test  Set,  or  equivalent, 
should  be  used  for  the  measurements. 
The  meastuement  shall  be  made  by 
establishing  a  normal  connection  from 
the  noise  counter  through  the  switching 
equipment  in  its  off-hook  condition  to  a 
quiet  termination  of  900  ohms 
impedance.  Office  battery  and  signaling 
circuit  wiring  shall  be  suitably 
segregated  from  voice  and  carrier  circuit 
wiring,  and  frame  talking  battny  filters 
provided,  if  and  as  required,  in  order  to 
meet  these  impulse  noise  limits. 

(11)  Crosstalk  coupling.  Worst  case 
equal  level  crosstalk  shall  be  65  dB 
minimum  in  the  range  200  to  3400  Hz. 
This  shall  be  measured  between  any  two 
paths  through  the  system  by  connecting 
a  0  dBmO  level  tone  to  the  distiubing 
pair. 

(12)  Digital  error  rate.  The  digital  line 
concentrator  shall  not  introduce  more 
than  one  error  in  10  "  bits  averaged  over 
a  5-minute  p«iod,  excluding  the  least 
significant  bit. 

(13)  (^antizing  distortion,  (i)  The 
system  shall  meet  the  following 
requirements: 


Minimum 

signal  to 

Input  level  (dBmO)  1004  or 
1                    H2 

1020 

distortion 

withC- 

message 

weightiiSg 

Oto-30  

33  dB 

-30  to -40 

27  dB 

-4010-45 



22  dB 

(ii)  Due  to  possible  loss  of  the  least 
significant  bit  on  direct  digital 
connections,  a  signal  to  distortion 
degradation  of  up  to  2  dB  may  be 
allowed  where  adequately  justified  by 
the  bidder. 

(14)  Overload  level.  The  overload 
level  shall  be  +3  dBmO. 

(15)  Gain  tracking  (linearity)  shall 
meet  the  following  requirements: 


Input  signal  level  ^ 


♦3 to  -37dBniO 


Maximum 
gain  devi- 
ation 


Input  signal  level' 

Maximum 
gain  devi- 
ation 

-37lp-50dBmO 

±ldB 

^1004  Hz  reference  at  0  dBmO. 

(16)  Frequency  response  (loss  relative 
to  1004  Hz)  for  line-to-line  (via  trunk 
group  or  intra-link)  coimections  shall 
meet  the  followiiig  requirements: 


Frequency  (Hz) 

LossatOdBmO 
input' 

60 

300 ^ 

600  to  2400 

3400  

20  dB  Min.2 

-1to->^dB 

•t-ldB 

-1  t0  43dB 

'  (-)  means  less  loss  and  (*)  means  more 
loss. 
3  Transmit  End. 

(17)  Envelope  dday  distortion.  On  any 
properly  established  conne<lion,  the 
envelope  delay  distortion  shall  not 
exceed  the  following  limits: 


Frequency  (Hz) 

Microseconds 

1000  to  2600 

190 

800  to  2800 

600  to  3000  __ 

350 
500 

400  to  3200  

700 

±0.5  dB 


(18)  Absolute  delay.  The  absolute  one- 
way delay  through  the  line  concentrator, 
excluding  delays  associated  with  the 
central  office  switching  equipment, 
shall  not  exceed  1000  microseconds 
analog-to-analog  measured  at  1800  Hz. 

(19)  Insertion  loss.  The  insertion  loss 
in  both  directions  of  transmission  at 
1004  Hz  shall  be  included  in  the 
insertion  loss  requirements  for  the 
connected  CDE  switch  and  shall  not 
increase  the  overall  losses  through  the 
combined  equipment  beyond  the  values 
for  the  COE  alone,  when  operated 
through  a  direct  digital  interface. 
Systems  operated  with  a  (VF)  line 
circuit  interface  may  introduce  up  to  3 
dB  insertion  loss.  Reference 
§1755.522(q)(3). 

(20)  Detailed  requirements  for  direct 
digital  connections,  (i)  This  paragraph 
(h)(20)  covere  the  detailed  requirements 
for  the  provision  of  interface  units 
which  will  permit  direct  digital 
connection  between  the  host  central 
office  and  line  concentrator  subscriber 
terminals  over  digital  facilities.  The 
digital  transmission  system  shall  be 
compatible  with  Tl  type  span  lines 
using  a  DSl  interface  and  other  digital 
interfaces  that  may  be  specified  by  the 
owner.  The  RUS  specification  for  the  Tl 
span  line  equipment  is  PE-60.  Other 
span  line  techniques  may  also  be  used. 
E)iverse  span  line  routing  may  be  used 
when  specified  by  the  owner. 


(ii)  The  output  of  a  digital-to-digital 
port  shall  be  Pulse  Code  Modulation 
(PCM),  encoded  in  eight-bit  words  using 
the  mu-255  encoding  law  and  D3 
encoding  format,  and  arranged  to 
interface  with  a  Tl  span  ]iwB. 

(iii)  Signaling  shall  be  by  means  of 
Multifrequency  (MP)  or  Ehial  Pulsing 
{PP)  and  the  system  which  is  inherent 
in  the  A  and  B  bits  of  the  D3  format.  In 
the  case  where  A  and  B  bits  are  not  used 
for  signaling  or  system  control,  these 
bits  shall  only  be  used  for  normal  voice 
and  data  transmission. 

(iv)  When  a  direct  digital  interface 
between  the  span  line  and  the  host 
central  office  equipment  is  to  be 
implemented,  the  following 
requirements  shall  be  met: 

(A)  The  span  line  shall  be  terminated 
in  a  central  office  as  a  miniTnnm  a  DSl 
(l.S44Mb/s)  shall  be  provided; 

(B)  The  digital  central  office 
equipment  shall  be  programmed  to 
support  the  operation  of  the  digital  port 
with  the  line  concentrator  subscribe 
terminal; 

(C)  The  line  concentrator  subscriber 
terminal  used  with  a  direct  digital 
inter&ce  shall  be  interchangeable  with 
the  subscriber  terminal  used  mth  a 
central  office  terminal. 

(i)  Alarms.  The  system  shall  send 
alarms  fat  such  conditions  as  blown 
fuses,  blocked  controls,  power  failure  in 
the  remote  terminal,  etc.,  along  wiib  its 
own  status  indication  and  status  of  dry  ^ 
relay  contact  closuses  or  solid-state 
equivalent  to  the  associated  central 
office  alarm  circuits.  Sufficient  system 
alarm  points  shall  be  provided  from  the 
remote  terminal  to  report  conditions  to- 
the  central  office  alarm  system.  The 
alarms  shall  be  transmitted  from  the 
remote  terminal  to  the  central  office 
terminal  as  long  as  any  part  of  the 
coimecting  link  is  available  for  this 
transmission.  Fuses  shall  be  of  the  alarm 
and  indicator  type,  and  their  rating 
designated  by  numerals  or  color  code  on 
fuse  positions. 

(j)  electrical  protection — (1)  Surge 
protection,  (i)  Adequate  electrical 
protection  of  line  concentrator 
equipment  shall  be  included  in  the 
design  of  the  system.  The  characteristics 
and  application  of  protection  devices 
must  be  such  that  they  enable  the  line 
concentrator  equipment  to  withstand, 
without  damage  or  excessive  protector 
maintenance,  the  dielectric  stresses  and 
currents  that  are  produced  in  line-to- 
ground  and  tip-to-ring  circuits  through 
the  equipment  as  a  result  of  induced  or 
conducted  lightiung  or  power  system 
fault-related  surges.  All  wire  terminals 
connected  to  outside  plant  wire  or  cable 
pairs  shall  be  protected  from  voltage 
and  cturent  surges. 
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(ii)  Equipment  must  pass  laboratory 
tests,  simulating  a  hostile  electrical 
environment,  before  being  placed  in  the 
field-fw  the  purpose  of  obtaining  field 
experience.  For  acceptance 
consideration  RUS  requires 
manufacturers  to  submit  recently 


completed  results  (within  90  days  of 
submittal)  of  data  obtained  from  the 
prescribed  testing.  Manufacturers  are 
expected  to  detail  how  data  and  tests 
were  conducted.  There  are  five  basic 
types  of  laboratory  tests  which  must  be 
applied  to  exposed  terminals  in  an  effort 


to  determine  if  the  equipment  will 
survive.  Figure  2  of  this  section. 
Summary  of  Electrical  Requirements 
and  Tests,  identifies  the  tests  and  their 
application  as  follows: 


Figure  2.— Summary  of  Ei^ctrical  REOUiREMEhfrs  and  Tests 

Test 

. 

Peak  voHage  or  cunent 

Surge 
waveshape 

Number  of  applicatk>ns 
and  maximum  time  be- 
tween 

Comments 

Application  crRena 

Current  surge .... 

luwv  impedance  paths 

500A  or  lesser  current 

10x1000  ms  

5  each  polarity  at  1 

None. 

exposed  to  surges. 

(see  fig.  4). 

minute  intervals. 

OHz  current 

High  or  low  impedaiKe 

10A  rms  or  lesser  cur- 

11 Cycles  of  60 

3  each  at  1  minute  inter- 

None. 

carrying. 

pcrths  e)iposed  to 
surges.           . 

rent  (see  fig.  6). 

Hz  (0.183 
Sec.). 

vals. 

AC  Power  serv- 

AC power  service  coiv 

2500V  or  -fS  o  damping 

1.2x50  ns  

5  each  polarity  at  1 

AC  arrester,  if  used. 

ice  surge  volt- 

nectioa 

V  of  arrester  em- 

mirHJte  intervals. 

must  be  removed. 

age- 

pk>yed  at  lOkV/|is. 

Communicatkins  line, 
arresters,  if  used,  re- 
main in  place. 

Voltage  surge  ... 

t_l!..K   ;,■.,.  n  rinnnn    -mifc. 

nign  impeaance  psms 

1000V  or  .fSodcbreA^ 

10x1000  (IS 

5  each  polarity  at  1 

All  primary  arresters,  if 

exposed  to  surges. 

down  of  arrester  an>- 
ptoyed. 

minute  intervals. 

used,  must  be  re- 
moved. 

Arrester  re- 

Paths protected  by  ar- 

*3  a  breakdown  of  ar- 

lOOV/iis rise 

5  each  polarity  at  1 

All  primary  arrestors.  if 
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(iil)£lectrical  protection  requirements 
for  line  concentrator  equipment  can  be 
sxmunarized  briefly  .as  follows: 

(A)  Current  siuge  tests  simulate  the 
stress  to  which  a  relatively  low 
impedance  path  may  be  8ub)ected  before 
main  frame  protectors  break  down. 
Paths  with  a  100  Hz  impedanoe  of  50 
ohms  or  less  shall  be  subjected  to 
current  surges,  employing  a  10  x  1000 


microsecond  waveshape  as  defined  in 
Figure  3  of  this  section.  Surge 
Waveshape.  For  the  piupose  of 
determining  this  impedance,  arresters 
which  are  moimted  within  the 
equipment  are  to  be  considered  zero 
impedance.  The  crest  current  shall  not 
exceed  500A;  however,  depending  on 
the  impedance  of  the  test  specimen  this 
value  of  current  may  be  lower.  The  crest 


current  through  the  sample,  multiplied 
by  the  sample's  100  Hz  impedance, 
shall  not  exceed  1000  V.  Where  sample 
impedance  is  less  than  2  ohms,  peak 
current  shall  be  limited  to  500A  as 
shown  in  Figure  4  of  this  section. 
Current  Surge  Tests.  Figures  3  and  4 
follow: 
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Figure   3 


Explanation  of  Surga  waveshape 


Surge  Waveshape  is  defined  as  follows: 

Rise  Time  x  Time  to  Decay  to  Half  Crest  Value 
(For  escample,  10  x  1000  us) 

Notes:  T^  =  Time  to  determine  the  rate  of  rise.  The  rate 
of  rise  is  determined  as  the  slope  between  10% 
and  90%  of  peak  voltage  or  current. 

T2  =  Time  to  50%  of  peak  voltage  (decay  to  half 
value) . 
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Figure  4 
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(B)  Sixty  Hertz  (60  Hz)  current 
carrying  tests  shall  be  applied  to 
simulate  an  ac  power  fault  which  is 
conducted  to  the  imit  over  the  cable 
pairs.  The  test  shall  be  limited  to  10 
amperes  Root  Mean  Square  (rms)  of  60 
Hz  ac  for  a  period  of  11  cycles  (0.1835 
seconds)  and  shall  be  applied 
longitudinally  from  line  to  ground. 

(C)  AC  power  service  singe  voltage 
tests  shall  be  appUed  to  the  power  input 
terminals  of  ac  powered  devices  to 
simulate  switching  surges  or  lightning- 
induced  transients  on  die  ac  power 
system.  The  test  shall  employ  a  1.2  x  50 
microsecond  waveshape  with  a  crest 
voltage  of  2500  V.  Communications  line 


protectors  may  be  left  in  place  for  these 
tests. 

(D)  Voltage  surge  tests  which  simulate 
the  voltage  stress  to  which  a  relatively 
high  impedance  path  may  be  subjected 
before  primary  protectors  break  down 
and  protect  the  circuit.  To  ensure 
coordination  with  the  primary 
protection  while  reducing  testing  to  the 
minimum,  voltage  surge  tests  shall  be 
conducted  at  a  1000  volts  with  primary 
arresters  removed  for  devices  protected 
by  carbon  blocks,  or  the  +Z  sigma  dc 
breakdown  voltage  of  other  primary 
arresters.  Surge  waveshape  should  be  10 
X  1000  microseconds. 


(E)  Arrester  response  delay  tests  are 
designed  to  stress  the  equipment  in  a 
manner  similar  to  that  caused  by  the 
delayed  breakdown  of  gap  type  arresters 
when  subjected  to  rapidly  rising 
voltages.  Arresters  shall  be  removed  for 
these  tests,  the  peak  siu^  voltage  shall 
be  the  +3  sigma  breakdown  voltage  of 
the  arrester  in  question  on  a  voltage 
rising  at  100  V  per  microsecond,  and  the 
time  for  the  surge  to  decay  to  half 
voltage  shall  equal  at  least  the  delay 
time  of  the  tube  as  explained  in  Figure 
5  of  this  section,  Arrester  Response 
Delay  Time  as  follows: 
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Explanation  of  Arrester  Response  Delay  Tine 


Strikinf  TolUfe 


»  dc  Flrinf  lerel  of  tub« 


^2  TDIE 

D«T2-T|  s  DeUj  time  of  tube 


Note:  The  delay  time  is  that  period  of  tine  when  the  potential 
across  an  arrester  exceeds  its  dc  firing  level. 
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(iv)  Tests  shall  be  conducted  in  the 
following  sequence.  As  not  all  tests  are 
required  in  every  application,  non- 
applicable  tests  should  be  omitted: 

(A)  Current  Impulse  Test; 

(B)  Sixty  Hertz  (60  Hz)  Current 
Carrying  Tests; 

{Cj  AC  Power  Service  Impulse  Voltage 
Tept; 


(D)  Voltage  Impulse  Test;  and 

(E)  Arrester  Response  Delay  Time 
Test. 

(v)  A  minimum  of  five  applications  of 
each  polarity  for  the  surge  tests  and 
three  for  the  60  Hz  Ciurent  Carrying 
Tests  are  the  minimum  required.  All 
tests  shall  be  conducted  with  not  more 
than  1  minute  between  consecutive 


applications  in  each  series  of  three  or 
five  applications  to  a  specific 
configuration  so  that  heating  effects  will 
be  cumulative.  See  Figure  6  of  this 
section,  60  Hz  Current  Surge  Tests  as 
follows: 
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(vi)  Tests  shall  be  applied  between 
each  of  the  following  terminal 
combinations  for  all  line  operating 
conditions: 

(A)  Line  tip  to  ring; 

(B)  Line  ring  to  ground; 

(C)  Line  tip  to  ground;  and 

(D)  Line  tip  and  ring  tied  together  to 
groimd. 

(2)  Dielectric  stren^.  (i)  Arresters 
shall  be  removed  for  all  dielectric 
strength  tests. 

(ii)  Direct  current  potentials  shall  be 
applied  between  all  line  terminals  and 
the  equipment  chassis  and  between 
these  terminals  and  grounded 
equipment  housings  in  all  instances 
where  the  circuitry  is  dc  open  circuit 
from  the  chassis,  or  connected  to  the 
chassis  through  a  capacitor.  The 
duration  of  all  dielectric  strength  tests 
shall  be  at  least  1  second.  The  applied 
potential  shall  be  at  a  minimum  equal 
to  the  plus  3  sigma  dc  breakdown 
voltage  of  the  arrester,  provided  by  the 
line  concentrator  manufacturer. 

(3)  Insulation  resistance.  Following 
the  dielectric  tests,  the  insulation 
resistance  of  the  installed  electrical 
circuits  between  wires  and  ground,  with 
the  normal  equipment  grounds 
removed,  shall  not  be  less  than  10 
megohms  at  500  volts  dc  at  a 
temperature  of  68  'F  (20  *C)  and  at  a 
relative  humidity  of  approximately  50 
percent.  The  measiuement  shall  be 
made  after  the  meter  stabilizes,  unless 
the  requirement  is  met  sooner.  Arresters 
shall  be  removed  for  these  tests. 

(4)  Self -protection,  (i)  All  components 
shall  be  capable  of  being  continuously 
energized  at  rated  voltage  without 
injury.  Design  precautions  must  be 
taken  to  prevent  damage  to  other 
equipment  components  when  a 
particular  component  fails. 

(ii)  Printed  cutoiit  boards  or  similar 
equipment  employing  electronic 
components  should  be  self-protecting 
against  external  grounds  applied  to  the 
connector  terminals.  Board  components 
and  coatings  applied  to  finished 
products  shall  be  of  such  material  or  so 
treated  that  they  will  not  support 
combustion. 

(iii)  Every  precaution  shall  be  taken  to 
protect  electrostatically  sensitive 
components  from  damage  during 
handling.  This  shall  include  written 
instructions  and  recommendations. 

(k)  M/sce7iarjeous— (1)  Interconnect 
wire.  All  interconnect  wire  shall  be  of 
soft  annealed  tinned  copper  wire 
meeting  the  requirements  of  ASTM 
Specification  333-91  and  of  suitable 
cross-section  to  provide  safe  current 
carrying  capacity  and  mechanical 
Strength.  The  insulation  of  installed 
wire,  connected  to  its  equipment  and 


frames,  shall  be  capable  of  withstanding 
the  same  insulation  resistance  and 
dielectric  strength  requirements  as  given 
in  paragraphs  ())(2)  and  (j)(3)  of  this 
section  at  a  temperature  of  120  "F 
(49  °C),  and  a  relative  humidity  of  90 
percent. 

(2)  Wire  wrapped  terminals.  These 
terminals  are  preferred  and  where  used 
shall  be  of  a  material  suitable  for  wire 
wrapping.  The  connections  to  them 
shall  be  made  with  a  wire  wrapping  tool 
with  the  following  minimiun  number  of 
successive  non-overlapping  tiims  of 
bare  tinned  copper  wire  in  contact  with 
each  terminal: 

(i)  6  turns  of  30  gauge; 
(ii)  6  turns  of  26  gauge; 
(iii)  6  tmns  of  24  gauge;  or 
(iv)  5  turns  of  22  gauge. 

(3)  Protection  against  corrosion.  All 
metal  parts  of  equipment  frames, 
distributing  frames,  cable  supporting 
framework  and  other  exposed  metal 
parts  shall  be  constructed  of  corrosion 
resistant  materials  or  materials  plated  or 
painted  to  render  them  adequately 
corrosion  resistant. 

(4)  Screws  and  bolts.  Screw  threads 
for  all  threaded  seciuing  devices  shall 
be  of  American  National  Standard  form 
in  accordance  with  Federal  Standard 
H28,  luiless  exceptions  are  granted  to 
the  manufacturer  of  the  svtritching 
equipment.  All  bolts,  nuts,  screws,  and 
washers  shall  be  of  nickel-copper  alloy, 
steel,  brass  or  bronze. 

(5)  Envircnmental  requirements,  (i) 
The  bidder  shall  specify  the 
environmental  conditions  necessary  for 
safe  storage  and  satisfactory  operation  of 
the  equipment  being  bid.  If  requested, 
the  bidder  shall  assist  the  owner  in 
planning  how  to  provide  the  necessary 
environment  for  the  equipment. 

(ii)  To  the  extent  practicable,  the 
following  temperature  range  objectives 
shall  be  met: 

(A)  For  equipment  mounted  in  central 
office  and  subscriber  buildings,  the 
carrier  equipment  shall  operate 
satisfactory  within  an  ambient 
temperature  range  of  32  "F  to  120  "F  (0 
"C  to  49  "C)  and  at  80  percent  relative 
humidity  between  50  "F  and  100  T  (10 
"C  and  38  'C);  and 

(B)  Equipment  mounted  outdoors  in 
normal  operation  (with  cabinet  doors 
closed)  shall  operate  satisfactorily 
within  an  ambient  temperature  range 
(external  to  cabinet)  of  -40  "F  to  140  "F 
( -  40  °C  to  60  "C)  and  at  95  percent 
relative  humidity  between  50  "F  to  100 
»F  (10  "C  to  38  "C).  As  an  alternative  to 
the  (60  "C)  requirement,  a  maximum 
ambient  temperature  of  120  "F  (49  "C) 
with  equipment  (cabinet)  exposed  to 
direct  simlight  may  be  substituted. 


(6)  Stenciling.  Equipment  units  and 
terminal  jacks  shall  be  adequately 
designated  and  niunbered.  They  shall  be 
stenciled  so  that  identification  of 
equipment  units  and  leads  for  testing  or 
traffic  analysis  can  be  made  without 
unnecessary  reference  to  prints  or 
descriptive  literat\ire. 

(7)  Quantity  of  equipment  bays. 
Consistent  with  systetn  arrangements 
and  ease  of  maintenance,  space  shall  be 
provided  on  the  floor  plan  for  an  orderly 
layout  of  future  equipment  bays. 
Readily  accessible  terminals  will  be 
provided  for  connection  to  inteibay  and 
frame  cables  to  future  bays.  All  cables, 
interbay  and  intrabay  (excluding 
power),  if  technically  feasible,  shall  be 
terminated  at  both  ends  by  connectors. 

(8)  Radio  and  television  interference. 
Measiues  shall  be  employed  by  the 
bidders  to  limit  the  radiation  of  radio 
frequencies  generated  by  the  equipment 
so  as  not  to  interfere  with  radio, 
television  receivers,  or  other  sensitive 
equipment. 

(9)  Housing,  (i)  When  housed  in  a 
building  supplied  by  the  owner,  a 
complete  floor  plan  including  ceiling 
height,  floor  loading,  power  outlets, 
cable  entrances,  equipment  entry  and 
travel,  type  of  construction,  and  other 
pertinent  information  shall  be  suppUed. 

(ii)  In  order  to  limit  corrosion,  all 
metal  parts  of  the  housing  and  mounting 
frames  shall  be  constructed  of  suitable 
corrosion  resistant  materials  or 
materials  protectively  coated  to  render 
them  adequately  resistant  lo  corrosion 
imder  the  climatic  and  atmospheric 
conditions  existing  in  the  area  in  which 
the  housing  is  to  be  installed. 

(10)  Distributing /rame.  (i)  The  line     - 
concentrator  terminal  equipment 
located  at  the  central  office  shall  be 
protected  by  the  central  office  main 
distribution  frame.  The  bidder  may 
supply  additional  protection  capability 
as  appropriate.  All  protection  devices 
(new  or  existing)  shall  be  arranged  to 
operate  in  a  coordinated  manner  to 
protect  equipment,  limit  surge  currents, 
and  protect  personnel. 

(ii)  The  distributing  frame  shall 
provide  terminals  for  terminating  all 
incoming  cable  pairs.  Arresters  shall  be 
provided  for  all  incoming  cable  pairs,  or 
for  a  smaller  number  of  pairs  if 
specified. 

(iii)  The  current  carrying  capacity  of 
each  arrester  and  its  associated 
mounting  shall  coordinate  with  a  #22 
gauge  copper  conductor  without  causing 
a  self-sustaining  fire  or  permanently 
damaging  other  arrester  positions. 
Where  all  cable  pairs  entering  the 
housing  are  #24  gauge  or  finer,  the 
arresters  and  moimtings  need  only 
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coordinate  with  #24  gauge  cable 
conductors. 

(iv)  Remote  terminal  protectors  may 
be  mounted  and  arranged  so  that 
outside  cable  pairs  may  be  terminated 
on  the  left  or  battom  side  of  protectors 
(when  facing  the  vertical  side  of  the 
MDF)  or  on  the  back  surface  of  the 
protectors.  Means  for  easy  identification 
of  pairs  shall  be  provided. 

fv)  Protectors  shall  have  a  "dead 
front"  (either  insulated  or  grounded) 
where  Hve  metal  parts  are  not  readily 
accessible. 

(vi)  Protectors  shall  be  provided  with 
an  accessible  terminal  of  each  incoming 
conductor  which  is  suitable  for  the 
attachment  of  a  temporary  test  lead. 
They  shall  also  be  constructed  so  that 
auxiliary  test  fixtures  may  be  applied  to 
open  and  test  the  subscriber's  circuit  in 
either  direction.  Terminals  shall  be 
suitable  for  wire  wrapped  connections 
or  connectorized. 

(vii)  If  specified,  each  protector  group 
shall  be  furnished  with  a  factory 
assembled  tip  cable  for  spUcing  to  the 
outside  cable;  the  tip  cable  shall  be  20 
feet  (6.1  m)  in  length,  unless  otherwise 
specified.  Tip  cable  used  shall  be  RUS 
accepted. 

(viii)  Protector  makes  and  types  used 
shall  be  RUS  accepted. 

(1)  Power  equipment— ll)  General. 
When  specified,  batteries  and  charging 


equipment  shall  be  supplied  for  the 
remote  terminal  of  the  line  concentrator. 

(2)  Operating  voltage,  (i)  The  nominal 
operating  voltage  of  the  central  office 
and  remote  terminal  shall  be  48  volts 
dc,  provided  by  a  battery  with  the 
positive  side  tied  to  system  ground. 

(ii)  Where  equipment  is  dc  powered, 
it  must  operate  satisfactorily  over  a 
range  of  50  volts  ±  6  volts  dc. 

(iii)  Where  equipment  is  ac  powered, 
it  must  operate  satisfactorily  over  a 
range  of  120110  volts  or  220±10  volts  ac. 

(3)  Batteries,  (i)  Unless  otherwise 
specified  by  the  owner,  sealed  batteries 
shall  be  supplied  for  the  remote  line 
concentrator  terminal. 

(ii)  The  batteries  shall  have  an  ampere 
hour  load  capacity  of  no  less  than  8 ' 
busy  hours.  When  an  emergency  ac 
supply  source  is  available,  the  battery 
reserve  may  be  reduced  to  3  busy  hours. 

(iii)  The  batteries  shall  be  sealed 
when  they  are  mounted  in  the  cabinet 
with  the  concentrator  equipment. 

(iv)  When  specified  by  the  owner, 
battery  heaters  shall  be  supplied  in  a 
bidder-furnished  housing. 

(4)  Charging  equipment,  (i)  One 
charger  capable  of  carrying  the  full  dc 
poww  load  of  the  remote  terminal  shall 
be  supplied  imless  otherwise  specified 
by  the  owner. 

(ii)  Charging  shaU  be  on  a  full  float 
basis.  The  rectifiers  shall  be  of  the  full 


wave,  self-regulating,  constant  voltage, 
solid-state  type  and  shall  be  capable  of 
being  turned  on  and  off  manually, 
(iii)  When  charging  batteries,  the 
voltage  at  the  battery  terminals  shall  be 
adjustable  and  shall  be  set  at  the  value 
recommended  for  the  particular  battery 
being  charged,  provided  it  is  not  above 
the  maximum  operating  voltage  of  the 
central  office  switching  equipment.  The 
voltage  shall  not  vary  more  than  ±0.02 
•'olt  dc  per  cell  between  10%  load  and 
100%  load.  Between  3%  and  10%  load, 
the  output  voltage  shall  not  vary  more 
than  ±0.04  volt  dc  per  cell.  Beyond  full 
load  current  the  output  voltage  shall 
drop  sharply.  The  above  output  voltage 
shall  be  maintained  with  input  hne 
voltage  variations  of  plus  or  minus  10 
percent.  Provision  shall  be  made  to 
manually  change  the  output  voltage  of 
the  rectifier  to  2.25  volts  per  cell  to 
provide  an  equalization  charge  on  the' 
battery. 

(iv)  The  charger  noise,  when 
measured  with  a  suitable  noise 
measvuing  set  and  under  the  rated 
battery  capacitance  and  load  conditions, 
shall  not  exceed  22  dBmC.  See  Figure 
7  of  this  section.  Charger  Noise  Test  as 
follows: 
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Figure  7 
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Note  (X)   The  manufacturer  may  elect  to  eliminate  the  capacitor  C 
from  the  measurement. 

Capacitance  C  in  ^F  -  30,000  nF   per  ampere-hour  per 
cell.   For  example,  25  cells  at  100  ampere-hour  would 
be  equivalent  to  a  capacLtance  of: 

(30,000  X  100)/25  »  120,000  nF 

(2)   The  value  of  the- resistive  load  R  is  determined  by  the 
nominal  battery  voltage  in  volts  divided  by  the  full 
load  rating  in  amperes.   For  example,  for  a  48  volt 
battery  and  a  full  load  current  of  24  amperes,  the 
load  resistance  R  is  48/24  «  2  ohms  of  appropriate 
power  handling  capacity. 
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(v)  The  charging  equipment  shall  he 
provided  with  a  means  for  indicating  a 
failure  of  charging  current  whether  due 
to  ac  power  failtire,  an  internal  failure 
in  the  charger,  or  to  other  circumstances 
which  might  cause  the  output  voltage  of 
the  charger  to  drop  below  the  battery 
voltage.  Where  a  supplementary 
constant  ciurent  charger  is  used,  an 
alarm  shall  be  provided  to  indicate  a 
failure  of  the  charger. 

(vi)  Audible  noise  developed  by  the 
charging  equipment  shall  be  kept  to  a 
minimiun.  Acoustic  noise  resulting  firom 
operation  of  the  rectifier  shall  be 
expressed  in  terms  of  dB  indicated  on 
a  soimd  level  meter  conforming  to 
American  National  Standards  Institute 
Si. 4,  and  shall  not  exceed  65  dB  (A- 
weighting)  measured  at  any  point  5  feet 
(1.5m)  from  any  vertical  surface  of  the 
rectifier. 

(yii)  The  charging  equipment  shall  be 
designed  so  that  neither  die  charger  nor 
the  central  office  equipment  is  subject  to 
damage  in  case  the  battery  circuit  is 
opened  fat  any  value  of  load  within  the 
normal  limits. 

(5)  Power  panel,  (i)  Battery  and 
charger  control  switches,  dc  voltmeters, 
dc  ammeters,  fuses  and  cLrcuit  breakers, 
supervisory  and  timer  circuits  shaU  be 
provided  as  required.  Portable  or  panel 
motmted  frequency  meters  or  voltmeters 
shall  be  provided  as  specified  by  the 
owner. 

(ii)  Power  panels,  cabinets  and 
shelves,  and  associated  wiring  shall  be 
designed  initially  to  handle  the  line 
concentrator  terminal  when  it  reaches 
its  ultimate  capacity  as  specified  by  the 
owner. 

(iii)  The  power  panel  shall  be  of  the 
"dead  front"  type. 

(6)  Ringing  equipment.  The  ringing 
system  shall  provide  sufficient  ringing 
on  a  bridged  basis  over  the  voltage  and 
temperature  limits  of  this  section  and 
over  subscriber  drops  within  the  limits 
stated  by  the  bidder.  The  ringing  syst«n 
shall  be  without  operational  problems 
such  as  bell  tapping  during  diaHng.  The 
bidder  shall  state  the  minimum  nimiber 
(not  less  than  two)  of  main  staticm 
ringers  that  can  be  used  for  each  ringing 
option  available. 

(7)  Interrupter  equipment.  The 
interrupter  may  be  an  integral  part  of 
the  system  or  may  be  part  of  the 
associated  central  office  equipment 
connected  to  the  line  concentrator 
central  office  terminal. 

(8)  Special  systems.  Manufacturers  of 
LC  systems  that  operate  by  extending 
ringing  ciurent  from  the  central  office 
shall  state  their  required  input  ringing 
(voltage  and  frequency)  and  the 
limitations  on  the  connected  subscriber 
loop. 


(m)  Fusing  requirements— (1)  General. 
(i)  The  equipment  shall  be  completely 
wired  and  equipped  with  fuses,  trouble 
signals,  and  all  associated  equipment  for 
the  wire  capacity  of  the  fiames  or 
cabinets  provided. 

(ii)  Design  precautions  shall  be  taken 
to  prevent  the  possibility  of  equipment 
damage  arising  from  the  insertion  of  an 
electronic  package  into  the  wrong 
connector  or  the  removal  of  a  package 
from  any  connector  or  improper 
insertion  of  the  correct  card  in  its 
connector. 

(2)  Fuses.  Fuses  and  circuit  breakers 
shall  be  of  an  alarm  and  indicator  type, 
except  where  the  fuse  or  breaker 
location  is  indicated  on  the  alarm 
printout.  Their  rating  shall  be 
designated  by  numerals  or  color  codes 
on  the  fuse  or  the  panel. 

(n)  Trouble  location  and  test — (1) 
Equipment,  (i)  Trouble  indications  in 
the  system  may  be  displayed  in  the  form 
of  h^ts  on  the  equipment  units  or 
printed  circuit  boards. 

(ii)  When  required,  a  jack  or  other 
connector  shall  be  provided  to  connect 
a  fault  or  trouble  recorder  (printer  or 
display). 

(2)  Maintenance  system,  {i)  The 
maintenance  system  shall  monitor  and 
maintain  the  system  operation  without 
interruption  of  call  processing  except 
for  major  failures. 

(ii)  The  maintenance  syston  shall  be 
arranged  to  provide  the  ability  to 
determine  trouble  to  an  individual  card, 
functional  group  of  cards,  or  other 
equipment  unit. 

(o)  Spare  parts.  Lists  of  spare  parts 
and  maintenance  tools  as  recommended 
by  the  bidder  shall  be  provided.  The 
cost  of  such  tools  and  spare  parts  shall 
be  indicated  and  shall  not  be  included 
in  the  base  price. 

(p)  Drawings  and  printed  materid.  (1) 
The  bidder  shall  supply  instructional 
material  for  each  line  concentrator 
system  involved  at  the  time  of  delivery 
of  the  equipment.  It  is  not  the  intent  of 
this  section  to  require  system 
documentation  necessary  for  the  repair 
of  individual  circuit  boards. 

(2)  Three  complete  sets  of  legible 
drawings  shall  be  provided  for  each 
central  office  to  be  accessed.  Each  set 
shall  include  all  of  the  following: 

(i)  Drawings  of  major  equipment  items 
such  as  frames,  with  the  location  of 
major  component  items  of  equipment 
shown  therein; 

(ii)  Wiring  diagrams  indicating  the 
specific  method  of  wiring  used  on  each 
item  of  equipment  and  interconnection 
wiring  between  items  of  equipment; 
(iii)  Maintenace  drawings  covering 
each  equipment  item  that  contains 
replaceable  parts,  appropriately 


identifying  each  part  by  name  and  part 
number;  and 

(iv)  Job  drawings  including  all 
drawings  that  are  individual  to  the 
particular  line  concentrator  involved 
such  as  mainfiame,  power  equipment, 
etc. 

(3)  The  following  information  shall 
also  be  furnished: 

(i)  A  complete  index  of  required 
drawings; 

(ii)  An  explanation  of  electrical 
principles  of  operation  of  overall 
concentrator  system; 

(iii)  A  list  of  tests  which  can  be  made 
with  each  piece  of  test  equipment 
furnished  andan  explanation  of  the 
method  of  making  each  test; 
(iv)  A  sample^each  form 
recommended  for  use  in  keeping 
records; 

(v)  The  criteria  for  analyzing  results  of 
tests  and  determining  appropriate 
corrective  action; 

(vi)  A  set  of  general  notes  on  methods 
of  isolating  equipment  faults  to  specific 
printed  circuit  cards  in  the  equipment; 
(vii)  A  list  of  typical  troubles  which 
might  be  encountered,  together  with 
general  indications  as  to  probable 
location  of  each  trouble;  and 

(viii)  All  special  line  concentrator 
system  gnnmdinc  requirements. 

(4)  When  installation  is  to  be  done  by 
the  bidder  a  complete  set  of  drawings 
shall  be  provided  by  the  owner,  such  as 
floor  plans,  lighting,  grounding  and  ac 
power  access. 

(q)  Installation  and  acceptance. — (1) 
General.  Paragraphs  (q)(2)(i)  dirough 
(q)(3)(xxi)  of  this  section  covers  the 
general  requirements  for  the  installation 
of  line  concentrator  equipment  by  the 
bidder,  and  outlines  the  general 
conditions  to  be  met  by  the  owner  in 
connection  with  such  installation  work. 
The  responsibilities  apply  in  both  the 
central  of^ce  installation  and  remote 
twmibal  installations,  unless  otherwise 
noted. 

(2)  Responsibilities  of  owner.  The 
owner  shall: 

(i)  Allow  the  bidder  and  its  employees 
free  access  to  the  j«emises  and  facilities 
at  all  hours  during^e  progress  of  the 
installation; 

(ii)  Provide  access  to  the  remote  site 
and  any  other  site  for  development  work 
needed  during  the  installation; 

(iii)  Take  such  action  as  necessary  to 
ensure  that  the  premises  are  dry  and 
free  from  dust  and  in  such  condition  as 
not  to  be  hazardous  to  the  installation 
personnel  or  the  material  to  be  installed 
(not  required  when  remote  terminal  is 
not  installed  in  a  building); 

(iv)  Provide  heat  or  air  conditioning 
when  required  and  general  illumination 
in  rooms  in  which  work  is  to  be 
performed  or  materials  stored; 
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(v)  Provide  suitable  openings  in 
buildings  to  allow  material  to  be  placed 
in  position  (not  required  when  a  remote 
terminal  is  not  installed  in  a  building); 

(vi)  Provide  the  necessary  conduit  and 
commercial  and  dc-ac  inverter  output 
poww  to  the  locations  shown  on  the 
approved  floor  plan  drawings; 

(vii)  Provide  110  volts  a.c,  60  Hz 
commercial  power  equipped  with  a 
secondary  arrester  and  a  reasonable 
number  of  outlets  for  test,  maintenance 
and  installation  equipment; 

(viii)  Provide  suitable  openings  or 
channeb  and  ducts  for  cables  and 
conductors  from  floor  to  Aoot  and  from 
room  to  room; 

(ix)  Provide  suitable  ground  leads,  as 
designated  by  the  bidder  (not  required 
when  remote  terminal  is  not  installed  in 
a  building); 

(x)  Provide  the  necessary  wiring, 
central  office  ground  and  commercial 
power  service,  with  a  secondary 
anester.  to  the  location  of  an  exterior 
remote  terminal  installation  based  on 
the  voltage  and  load  requirements 
furnished  voltage  and  load  requirements 
furnished  by  the  bidder; 

(xi)  Test  at  the  owners  expense  all 
lines  and  trunks  for  continuity,  leakage 
and  loop  resistance  and  enstire  that  all 
lines  and  trunks  are  suitable  for 
operation  with  the  central  office  and 
remote  terminal  equipment  specified; 

(xii)  Make  alterations  and  repairs  to 
buildings  necessary  for  proper 
installation  of  material,  except  to  repair 
damage  for  which  the  bidder  or  its 
employees  are  responsible; 

(xiii)  Connect  outside  cable  pairs  on 
the  distributing  frame  (those  connected 
to  protectors); 

(xiv)  Furnish  all  line,  class  olservice 
assignment,  and  party  line  assignment 
information  to  permit  bidder  to  program 
the  data  base  memory  within  a 
reasonable  time  prior  to  final  testing: 

(xv)  Release  for  the  bidder's  use.  as 
soon  as  possible,  such  portions  of  the 
existing  plant  as  are  necessary  for  the 
proper  completion  of  such  tests  as 
require  coordination  with  existing 
bcilities  including  facilities  for  Tl  span 
lines  with  properly  installed  repeaters 
between  the  central  office  and  the 
remote  terminal  installations; 
(xvi)  Make  prompt  inspections  as  it 
'  deems  necessary  when  notified  by  the 
.  bidder  that  the  equipment,  or  any  part 
thereof,  is  ready  for  acceptance; 

(xvii)  Provide  adequate  fire  protection 
apparatus  at  the  remote  terminal, 
including  one  or  more  fire  extinguishers 
or  fire  extinguishing  systems  of  the 
gaseous  type,  that  has  low  toxicity  and 
effect  on  equipment; 


(xviii)  Provide  necessary  access  pcffts 
for  cable,  if  underfloor  cabling  is 
selected; 

(xix)  Install  eqiiipment  and  accesswy 
plant  devices  mounted  external  to  the 
central  office  building  and  external  to 
the  repeater  and  other  outside  housings 
including  filters,  repeater  housings, 
splicing  of  repeater  cable  stubs, 
externally  mounted  protective  devices 
and  other  stich  accessory  devices  in 
accordance  with  written  instructions 
provided  by  the  bidder;  and 

(xx)  Make  all  cross  connections  (at  the 
MDF  or  Intermediate  Distribution  Frame 
IDF)  betwem  the  physical  trunk  or 
carrier  equipment.and  the  central  office 
equipment  unless  otherwise  specified  in 
appendix  A  of  this  section. 

(3)  Responsibilities  of  bidder.  The 
bidder  shall: 

(i)  Allow  the  owner  and  its 
representatives  access  to  aU  parts  of  the 
building  at  all  times; 

(ii)  Obtain  the  owner's  permission 
before  proceeding  with  any  work 
necessitating  cutting  into  or  through  any 
part  of  the  building  structure  such  as 
girders,  beams,  concrete  or  tile  floors, 
partitions  or  ceilings  (does  not  apply  to 
the  installation  of  lag  screws,  expansion 
bolts,  and  similar  devices  used  for 
fastening  equipment  to  floors,  columns, 
walls,  and  ceilings); 

(iii)  Be  responsible  for  and  repair  all 
damage  to  the  building  due  to 
carelessness  of  the  bidder's  woricforce. 
exercise  reasonable  care  to  avoid  any 
damage  to  the  owner's  switching 
equipment  or  other  property,  and  report 
to  the  owner  any  damage  to  the  bmlding 
which  may  exist  or  may  occur  during  its 
occupancy  of  the  building; 

(iv)  Consult  with  the  owner  before 
cutting  into  or  through  any  part  of  the 
building  structure  in  all  cases  where  the 
fireproofing  or  moisture  proofing  may 
be  impaired; 

(v)  Take  necessary  steps  to  ensure  that 
all  fire  fighting  apparatus  is  accessible  at 
all  times  and  all  flammable  materials  are 
kept  in  suitable  places  outside  the 
building; 

(vi)  Not  use  gasoline,  benzene, 
alcohol,  naphtha,  carbon  tetrachloride 
or  turpentine  for  cleaning  any  part  of 
the  equipment: 

(vii)  Be  responsible  for  delivering  the 
CO  and  remote  terminal  equipment  to 
the  sites  where  they  will  be  needed: 

(viii)  Install  the  equipment  in 
accordance  with  the  specifications  for 
the  line  concentrator; 

(ix)  Have  all  leads  brought  out  to 
terminal  blocks  on  the  MDF  (or  IDF  if 
stated  in  appendix  A  of  this  section)  and 
have  all  terminal  blocks  identified  and 
permanently  labeled; 


(x)  Use  separate  shielded  type  leads 
groimded  at  one  end  only  imless 
otherwise  specified  by  the  owner  or 
bidder  or  tip  cables  meeting  RUS  cable 
crosstalk  requirements  for  carrier 
frequencies  inside  the  central  office; 

(xi)  Group  the  cables  to  separate 
carrier  frequency,  voice  fiequ«icy. 
signaling,  and  power  leads; 

(xii)  Make  the  necessary  power  and 
groimd  connections  (location  as  shown 
in  appendix  A  of  this  section)  to  the 
purchaser's  power  terminals  and  ground 
bus  imless  otherwise  stated  in  appendix 
A  of  this  section  (ground  wire  shall  be 
6  AWG  imless  otherwise  stated); 

(xiu)  P1m»  the  battray  in  service  in 
compliance  with  the  recommendations 
of  the  battery  manufacturer; 

(xiv)  Make  final  charger  adjustments 
using  the  manu&cturer's  recommended 
procedure; 

(xv)  Run  all  jumpers,  except  line  and 
trunk  jumpers  (those  connected  to 
protectors)  unless  otherwise  specified  in 
appendix  A  of  this  section; 

(xvi)  Establish  and  update  all  data 
base  memories  with  subscriber 
information  as  supplied  by  the  owner 
until  an  agreed  turnover  time; 

(xvu)  Give  the  owner  notice  of 
completion  of  the  installation  at  least 
one  week  prior  to  completion; 

(xviii)  Permit  the  owner  or  its 
representative  to  conduct  tests  and 
inspections  after  installation  has  been 
completed  in  order  that  the  owner  may 
be  assured  the  requirements  for 
installation  are  met; 

(xix)  Allow  access,  before  turnover,  by 
the  owner  or  ita  representative,  upon 
request,  to  the  test  equipment  which  is 
to  be  turned  over  as  a  part  of  the 
delivered  equipment,  to  permit  the 
checking  of  the  circuit  features  which 
are  being  tested  and  to  permit  the 
cheoidng  of  the  amount  of  connected 
equipment  to  which  the  test  circuits 
have  access; 

<xx)  Notify  the  owner  prompUy  of  the 
completion  of  work  of  the  central  office 
terminals,  remote  terminals  or  such 
portions  thereof  as  are  ready  for 
inspection;  and 

(xxi)  Correct  prompUy  all  defects  for 
which  the  bidder  is  respcmsible. 

(4)  Information  to  be  furnished  by 
bidder.  The  bidder  shall  accompany  its 
bid  with  the  following  information: 

(i)  Two  copies  of  the  equipment  list 
and  the  traffic  calculations  from  which 
the  quantities  in  the  equipment  list  are 
determined; 

(ii)  Two  copies  of  the  traffic  tables 
from  which  the  quantities  are 
determined,  if  otiier  than  the  Erlang  B 
traffic  tables; 

(iii)  A  block  diagram  of  the  line 
concentrator  and  associated 
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maintenance  equipment  will  be 
provided: 

(iv)  A  prescribed  method  and  criteria 
for  acceptance  of  the  completed  line 
concentrator  which  will  be  subject  to 
review; 

(v)  This  special  grouinding 
requirements  including  the 
recommended  configuration,  suggested 
equipment  and  installation  methods  to 
be  used  to  accomplish  them; 

(vi)  The  special  handling  and 
eqiupment  requirements  to  avoid 
damage  resulting  from  the  dischai^  of 
static  electricity  (see  paragraph  (j)  (4) 
(iii)  of  this  section)  or  medianical 
damage  during  transit  installation  and 
testing; 

(viij  The  location  of  technical 
assistance  service,  its  availability  and 
conditions  for  owner  use  and  charges 
for  the  service  by  the  bidder;  and 

(viii)  The  identification  of  the 
subscriber  loop  limits  available  beyond 
the  line  concentrator. 

(5)  Installation  requirements,  (i)  All 
work  shall  be  done  in  a  neat, 
workmanlike  manner.  Equipment 
frames  or  cabinets  shall  be  correctly 
located,  carefully  aligned,  anchored, 
and  firmly  braced.  Cables  shall  be 
carefully  laid  with  sufficient  radius  of 
curvatiue  and  protected  at  comers  and 
bends  to  ensure  against  damage  from 
handling  or  vibration.  Exterior  cabinet 
installations  for  remote  terminals  shall 
be  made  in  a  permanent,  eye-pleasing 
maimer. 

(ii)  All  multiple  and  associated  wiring 
shall  be  continuous,  free  from  crosses, 
reverses,  and  grounds  and  shall  be 
correctly  wired  at  all  points. 

(iii)  An  inspection  uiall  be  made  by 
the  owner  or  its  representatives  prior  to 
performing  operational  and  performance 
tests  on  the  equipment,  but  after  all 
installing  operations  which  might 
disturb  apparatus  adjustments  have 
been  completed.  The  inspection  shall  be 
of  such  character  and  extent  as  to 
disclose  with  reasonable  certainty  any 
imsatisfiactc^  condition  of  apparatus  or 
equipment.  During  these  inspections,  or 
inspections  for  apparatus  adjustments, 
or  wire  onmections,  or  in  testing  of 
equipment,  a  sufficiently  detailed 
examination  shall  be  made  throughout 
the  portion  of  the  equipment  within 
which  such  condition  is  observed,  or  is 
likely  to  occur,  to  disclose  the  full 
extent  of  its  existence,  where  any  of  the 
following  conditions  are  observed: 

(A)  Apparatus  or  equipment  luiits 
failing  to  compare  in  quantity  and  type 
to  that  specified  for  the  installation; 

(B)  Apparatus  or  equipment  units 
damaged  or  incomplete; 

(C)  Apparatus  or  equipment  affected 
by  rust,  corrosion  or  marred  finish;  and 


(D)  Other  adverse  conditions  resulting  commercial  service.  This  is  not  required 

bom  failure  to  meet  generally  accepted  at  a  site  where  the  owner  fiimishes  dc 

standards  of  good  workmanship.  power. 

(6)  Operational  tests,  (i)  Operational  ra)  r«.'„»  .•«-.»..^.-      __     •  ^  /.» 

tests  shSl be  performed  onSlcLcuits  Th! Urlr  «K?S?TifT'^"'^"'?-  ^'^ 

and  dicuit  components  to  ensure  their  I^ftino  ft  uif         ^  ^w'^'.l"'^ 

r^r.^r^^,  t„^^i .^,-  •  J  Tu  wHtiug  at  least  one  week  before  the  date 

Snn^      T^  ?■  "«^°^^^^  """^  the  complete  system  will  be  ready  for 

appropriate  explanation  of  the  operation  i„eT,<^«j5.« --j  ._-*     »•  ."^^"""z*"' 

ofthedrcuit.  ^^  S»?)^      !f  KT'K]°l°*'°^Pr*'°° 

(u)  AU  equipment  shall  be  tested  to  nt^iwn?;^  ^.       ^?^**"  f  ^  ^« 

ensure  prober  operaUon  with  all  ZZ^ZTlV  ^""^^'^ '? 

components  coilnected  in  aU  possible  wTo«    ^  ^  1',^"^* 

combinations  and  each  Unes^  be  ""tdlation  is  acceptable,  pe 

tested  for  proper  ring,  ring  trip  and  ^^^°''  '^*"  !°^^"?«  P^y*^^^ 

supervision  8-      8     P««ia  inspection,  a  review  of  acceptance  test 

(iii)  All  fuses  shall  be  verified  for  **■**'  oP«™tional  tests,  and  sample 

continuity  and  correct  rating.  Alann  measurements, 
indication  shall  be  demonstrated  for  ^^^  ^^®  owner  shall  review  the 

each  equipped  fuse  position.  An  already  acceptance  test  data  and  compare  it  to 

failed  fiise  compatible  with  the  fuse  ^®  requirements  of  this  section, 
position  may  be  used.  (B)  Sample  measurements  shall  be 

(iv)  Each  alarm  or  signal  circuit  shall  made  on  all  systems  installed  under  this 

be  checked  for  correct  operation.  contract.  Test  methods  should  follow 

(v)  A  sufficient  quantity  of  locally  procedures  described  in  paragraph  (g)(5) 

originating  and  incoming  calls  shall  be  of  this  section, 
made  to  demonstrate  the  function  of  the         (Q  A  check  shall  be  made  of 

bne  concentrator  mcluding  all  equipped  measured  test  point  and  jack  readings 

transmission  paths.  When  mtra-link  for  compliance  with  the  manufactuSr-s 

calhng  is  supplied,  dl  intra-hnk  specifications.  This  appUes  also  to 

fransmissionpaUis  shall  be  channek.  terminals,  ^er  frequency 

demonstrated.  repeaters,  and  fauh  locating  cfrcuits. 

[7)  Acceptance  tests  and  data  ,..•,,    .,  .  .u  .  .i.  T 

required,  (i)  Data  shall  be  supplied  to  .  ["^  ^  ^^  T°*  ?"*  the  measured 

the  owner  by  the  bidder  in  Writing  as  a  *****  °^  operational  tests  show  that 

part  of  the  final  documents  in  closing  equipment  fails  to  meet  the 

out  the  contract  as  foUows:  requirements  of  this  section,  the 

(A)  A  detailed  cross  connect  drawing  deficiencies  are  to  be  resolved  as  set 
of  alarm  to  power  board,  centi-al  office  1°'*^  ^  ^^^^^  °  °^  *^«  ^97  Special 
battery  to  physical  tinmks  or  carrier  Eqmpment  Contract.  (Copies  are 
system,  wiring  options  used  in  available  from  RUS,  room  01 74,  U.S. 
terminals,  channels.  filtOTs.  repeaters  Department  of  Agriculture,  Washington, 
etc.,  marked  in  the  owner's  copy  of  the  DC  20250-1500.)  The  reports  of  the 
equipment  manual  or  suppUed  '**°°®i  "*°  "^®  °^*°®''  ^^^^  ^  detailed 
separately;  ^  ^°  deficiencies,  causes,  corrective 

(B)  The  measured  central  office  action  necessary,  corrective  action  to  be 
supply  voltages  applied  to  the  taken,  completion  time,  etc. 
equipment  terminals  or  repeaters  at  the  (The  information  and  recordkeeping 
time  the  jack  and  test  point  readings  are  requirements  of  this  section  have  been 
made  and  ac  supply  voltages  where  approved  by  the  Office  of  Management 
equipment  is  powered  from  commercial  and  Budget  (OMB)  under  the  control 
ac  sources;  number  0572-0059.) 

(C)  A  list  of  all  instruments.  Including  .  ,,    . 
accessories,  by  manufachirer  and  type  ^PI™*^-^  *®  §  1755.397— 
number,  used  to  obtain  tiie  data;  and  Specificetioii  fbr  Line  ConceBtrator 

(D)  The  measurements  at  all  jack  or  Detuled  Equipment  Requirements 
test  points  recommended  by  the  (Information  To  Be  Supplied  by  Owner) 
manufacturer,  including  carrier  Telephone  Company  (Owner) 
frequency  level  measurements  at  all  Name- 
carrier  terminals  and  repeatera  whoe  Location"" 

utilized.  K,     ,       ,,„,  _      :    ~ 

(u;D-.,i,,tt,efe™„f.d,j,^«„r  l!,rS„^iS^,J?SSS'-i;^ 

otlier  notations  shall  be  supphed 
showing  the  results  of  the  operational 
tests. 

(iii)  The  bidder  shall  furnish  to  the 
ov^rner  a  record  of  the  battery  cell  or 
multicell  unit  voltages  measured  at  the 
completion  of  the  installation  of  the 
switching  system  before  it  is  placed  in 


-r>.. 


Location 

fto.  of  Lines 

Central 
Office 

••• ~ 

....>».......„... 
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l.Geneial 

1.1  Notwithstanding  the  bidder's 
equipment  lists,  the  equipment  and  materials 
furnished  by  the  bidder  must  meet  the 
requirements  of  paragraphs  (a)  through  (p)  of 
this  section,  and  this  appendix  A. 

1.2  Paragraph  (a)  through  (p)  of  this 
section  cover  the  minimum  general 
requirements  for  line  concentrator 
equipment. 

1.3  Paragraph  (q)  of  this  section  covers 
the  requirements  for  installation,  inspection 
and  testing  when  such  service  is  included  as 
part  of  the  contract 

1.4  This  appendix  A  covers  the  technical 
data  for  application  engineering  and  detailed 
equipment  requirements  insof^  as  they  can 
be  established  by  the  owner.  This  appendix 
A  shall  be  filled  in  by  the  owner. 

1.5  Appendix  B  of  this  section  covers 
detailed  inlFormation  on  the  line  concentrator 
equipment,  information  on  system  reliability 
and  traffic  capacity  as  proposed  by  the 
bidder.  Appendix  B  of  this  section  is  to  be 
filled  in  t^  the  bidder  and  must  be  presented 
with  the  bid. 

Office  Name 

(By  Location)  

LC  Designation    

2.  Numl)er  of  Subscriber  Lines 


tl 


Single-Party 
Pay  Station 

(Type: 

OltMr(Oe- 

8Cfit)e: 


Total 


J  ...... 


Equipped 


Wired 
only 


3.  Loop  Resistance 

3.1    Niunber  of  non-pay  station  lines 
having  a  loop  resistance,  including  the 
telephone  set  as  foUows: 

3.1.1    For  physical  trunks  between  the 
remote  and  the  office  units,  the  loop 
resistance  is  to  include  the  resistance  of  the 
trunk. 


No.  of  lines 

1200-1900  ohms 

1901-3200  ohms 

3201-4500  ohms    

3.1.2    Number  of  pay  station  lines  having 
a  loop  resistance,  excluding  the  telephone 
set  greater  than: 

No.o(ines 

1200  ohms  (Preoav)          

1000  ohms  (Semi4>ostpay) 

When  physical  trunks  are  used,  these 
resistances  include  that  of  the  &cility 
between  the  CO  and  the  remote. 

3.1.3    Range  extension  equipment,  if 
required,  is  to  be  provided: 

By  Bidder 

By  Owner 

(Quantity  and  Type)  


4.  Traffic  Date 

4.1  Average  combined  originating  and 
temiinating  hundred  call  seconds  (CCS)  per 
line  in  the  busy  hour: 

CCS/Line.  (Assume  originating  k 

terminating  equal.) 

4.2  Percent  Intra-Calling 

4.3  Total  Busy  Hour  Calls 

5.  TYPE  or  RINGING 


5.1    Fre- 
quency No. 

Frequency 

(Hz) 

Max.  No.  of 

Phones/ 
Freq 


S.2  Minimum  ringing  generator  capacity  to 
be  supplied  shall  be  sufficient  to  serve 
lines  (each  frequency). 

6.  Central  Office  Equipment  Inter&ce 

6.1    COE  will  be: 

6.1.1    COE  Manufacturer 

Type  : 

Year   __^ 

Generic 

6.1.2 


See  digital  central  office 


specification  for  the  switchboard  at 


7.1.3    Temiinal  equipment  for 
transmission  facility  to  be  supplied  l>y: 

Owner 

Bidder 

7.1.3.1    Carrier  e/w  voice  terminations 
Yes No 


6.2  Interfece  will  be: 

6.2.1  Line  Circuitls) 

6.2.2  Direct  Digital  Inter&ce 

6.2.3  Other  (Describe) 


6. 3  Mounting  rack  for  line  concentrator 
furnished  by: 

Bidder 

Owner 

(Specify  width  and  height  of  rack  available) 
(Width)  (Height] 

6.4  Equipment  to  be  installed  in  existing 
building: 

Yes  (Attach  detailed  plan) 

No 

7.  Transmission  Facilities 

7.1    Transmission  facilities  between  the 
central  office  and  remote  terminals  shall  be: 

7.1.1  Type: 

VF  Carrier  Derived  Circuits 

Digital  Span  Line  (DSl) 

Other 

(Attach  a  layout  of  the  transmission  &cilities 
between  the  central  office  and  the  remote 
terminals  describing  transmission  and 
signaling  parameters,  routing  and 
resistance  where  applicable.) 

7.1.2  Utilizes  physical  plant 

Cable  Pairs  (Existing/New) 

Other 

Note:  Unless  otherwise  steted,  physical 
plant  %viU  be  supplied  by  the  owner. 


Manufecturer  and  type  

Central  office  voice  terminations  Equipped 
,  Wired  Only . 


by 


7.1.3.2    Distal  span  line  (DSl)  supplied 


.Owner 
Bidder 


Manufacturer  and  Type    

7.1.3.3  Numl>er  of  repeaters  (per  span 
line) 

7.1.3.4  Diverse  (alternate)  span  line 
routing  required 

Yes  (Descrilw  in  Item  11) 

No 

7.1.3.5  Span  line  terminations  only 
Yes No 


7.1.3.6  Span  line  power  required  (CO  and 
Remote  Terminals) Yes No 

7.1.3.7  Physical  facility  between  00  and 

remote  Loop  Resistance ohms. 

Length meters 

8.  Power  Equipment  Requirements 

8.1    Central  Office  Terminal 

8.1.1  Owner-furnished  -48  volt  dc 
power Yes No 

8.1.2  Other  (Describe) 

8.1.3  Standby  power  is  available  . 
Yes No 


8.2    Remote  Terminal 
8.2.1    Owner-furnished -48  vdc  power 
Yes No 


8.2.2    Bidder-fumislied  power  supply 
Yes No 


8.2.3  AC  power  available  at  site: 

110  vac.  60  Hz,  single-phase 

Other  (Describe  in  Item  11) 

8.2.4  A  battery  reserve  of busy 

hours  shall  be  provided  for  this  line 
concentrator  terminal  when  it  reaches 
lines  at  the  traffic  rates  specified. 

8.2.5  Batteries  supplied  shall  be: 
I^ead  Calcium 


Stabilized  Electrolyte 

Sealed  Lead  Acid 

Other  (Describe  in  item  11) 

8.2.6    Standby  power  is  available 
Yes No 


9.  Remote  Terminal 

9.1  Mounting 

9.1.1    Outeide  Housing  (To  be 

furnished  by  bidder) 

9.1.2 Concrete  Slab  to  be 

furnished  by  ovimer  (Bidder  to  supply 
construction  details  after  award.) 

9.1.3    Manhole,  environmentally 

controlled  (Describe  in  Item  11) 

9.1.4    Pedestal  Moimting 

9.1.5    Pole  Mounting  (Owner- 

fiimished  installed  pole) 

9.1.6    Prefab  Building  (Owner- 
furnished  site) 

9.2  Equipment  is  to  l>e  installed  in  an 
existing  building. 

Yes No 

(Attach  detailed  plan.) 
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9.3    Other  (Describe) 


10.  Alternates 

11.  Explanatory  Notes 

Appendix  B  to  §  1755.397— 
Specification  for  Line  Concentrators 
Detailed  Requirements;  Bidder 
Supplied  Information 

Telephone  Company  (Owner) 

Name: 

Location:  ' 

Line  Concentrator  Equipment  Locations 

Central  Office  Terminal:    

Remote  Terminal:  

1.  General 

1.1  The  equipment  and  materials 
furnished  by  the  bidder  must  meet  the 
requirements  of  paragraphs  (a)  through  (p)  of 
this  section. 

1.2  Paragraph  (a)  through  (p)  of  this 
section  cover  the  minimum  general 
requirements  for  line  concentrator 
equipment 

1.3  Paragraph  (q)  of  this  section  covers 
requirements  fbr  installation,  inspection  and 
testing  when  such  service  is  included  as  part 
of  the  contract 

1.4  Appendix  A  of  this  section  covers  the 
technical  data  fin  application  engineering 
and  detailed  equipment  requirements  inso&r 
as  they  can  be  established  by  the  owner. 
Appendix  A  of  this  section  is  to  be  filled  in 
by  the  owner. 

1.5  This  appendix  B  covers  detailed 
information  on  the  bne  concentrator 
equipment,  information  as  to  system 
reliability  and  traffic  capacity  as  proposed  by 
the  bidder.  This  app)endix  B  shall  be  filled  in 
by  the  bidder  and  must  be  presented  with  the 
bid. 

2.  Performance  Objectives 

2.1    Reliability  (See  pnagraph  (c)  of  this 
section) 


2.2    Busy  Hour  Load  Capacity  and  Traffic 
Delay  (See  Paragraph  (g)  of  this  section) 


3.  Equipment  Quantities  Dependent  on 
System  Design 

3.1    Transmission  Facilities  between  the 
Central  Office  and  Remote  Terminals 


Type 


Quantity 
equipped 


Quantity 
wired  ofiiy 


4.  Power  Requirements 

4.1    Central  Office  Terminal 

Voltage  ^ 


Current  Drain  (Amps)  Normal . 
„Si2B 


FuseQty. 


-.Type 


^Peak 


Heat  Dissipation  (BTU/Hr.) . 


4.2    Remote  Terminal 

ACorDC  

Voltage  


Current  Drain  (Amps)  Normal ,  Peak 

,  Size .Type 


FuseQty. 


Heat  Dissipation  (BTU/Hr.) . 


PowOT  required  fbr  heating  or  cooling 
equipment  in  remote  bidder-furnished 
housing 


5.  Temperature  and  Humidity  Limitations 
S.1    Temperature 


Central  o(- 
.     ftoe 

Remote* 

Maximum  *F 
(•C) 

Minimum  "F  CO) 

—~~ 

5.2    Relative  Humidity 

Cental  0^ 
lice 

Remote* 

Maximum  „ 

Minimum  

-— •• 

;:::::= 

'Show  condWons.  outside  bidder-furnished 
housing. 

6.  Explanatory  Notes 

Dated:  August  21, 1995. 

JiULong. 

Under  Secretary,  Rural  Economic  and 

Community  Development. 

(FR  Doc.  95-21298  Filed  8-28-95;  8:45  am] 

■UJNO  COOC  *41».16-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
UCFRPart25 

[Docket  No.  NM-109;  SpecM  CondMona 
No.  2&-NM-105] 

Special  Condltlom  Gulfstream 
Aerospace  Corporation,  Modal 
Gulfstraam  V.  High-Intensity  Radiated 


Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 
for  the  Gulfstream  Model  Gulfistieam  V 
airplane.  This  new  airplane  will  utilize 
new  avionics/electronic  systems  that 
provide  critical  data  to  the  llightcrew. 
The  applicable  regulations  do  not 
contain  adequate  oi  appropriate  safety 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high- 
intensity  radiated  fields.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  September  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Laldn,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
S«rvice,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056,  (206) 
227-1187. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26. 1992,  Gulfstream 
Aerospace  Corporation.  P.O.  Box  2206, 
Savannah,  GA  31402-2206,  applied  for 
an  amended  type  certificate  in  the 
transport  airplane  category  for  the 
Model  Gulfstream  V  airplane.  The 
Gul&tream  V  is  a  T-tail,  low  swept 
wing,  business  jet  airplane  powered  by 
two  Rolls-Royce  BR7 10-48  turbofm 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  ivlil 
be  capable  of  delivering  14,750  poimds 
thrust.  The  flight  controls  will  be 
powered  and  capable  of  manual 
reversion.  The  airplane  has  a  seating 
capacity  of  up  to  nineteen-passengers, 
and  a  maximum  takeoff  weight  of 
89,000  poimds. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  GuUstream  must  show,  except 
as  provided  in  §  25.2.  that  the  Model 
Gulfstream  V  meets  the  applicable 
provisions  of  part  25,  effective  February 
1, 1965,  as  amended  by  Amendments 
25-1  through  25-81.  In  addition,  the 
proposed  certification  basis  for  the 
Model  Gulbtream  V  includes  part  34, 
effective  September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification:  and  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  &e  time  of 
certification.  No  exemptions  are 
anticipated.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 
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If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gul&tream  V  because 
of  a  novel  or  imusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
apphcable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  Gulfstream  V  incorporates 
new  avionic/electronic  installations, 
including  a  digital  Electronic  Flight 
Instrument  System  (EFIS),  Air  Data 
System,  Attitude  and  Heading  Reference 
System  (AHRS).  Navigation  and 
Communication  System,  Autopilot 
System,  and  a  Full  Authority  Digital 
Engine  Conti'ol  (FADEC)  system  that 
controls  critical  engine  parameters. 
These  systems  may  be  vulnerable  to 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to.that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  issued 
for  the  Gulfstream  V  which  require  that 
new  technology  electrical  and  electronic 
systems,  such  as  the  EFIS,  FADEC, 
AHRS,  etc..  l>e  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 


High-Intensity  Radiated  Fields 

With  the  trend  toward  increased 
power  levels  froili  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specid  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/Mj 

10  KHz-100  KHz 

50 

50 

100  KHz-500  KHz  .... 

60 

60 

500  KHz-2000  KHz  .. 

70 

70 

2  MHz-30  MHz 

200 

200 

30MHZ-100MHZ 

30 

30 

100MHZ-200MHZ... 

150 

33 

200  MHz-400  MHz  ... 

70 

70 

400  MHz-700  MHz  ... 

4,020 

935 

700  MHz-1000  MHz  . 

1,700 

170 

1  GHz-2  GHz 

5.000 

990 

2  GHz-4  GHz  „ 

6.680 

840 

4  GHz-6  GHz  

6,850 
3,600 

310 

6  GHz-8  GHz  - 

670 

8GHZ-12GHZ  „ 

3,500 

1,270 

12GHZ-18GHZ  

3,500 

360 

18GHZ-40GHZ  

2.100 

750 

As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  Model  Gulfstream  V.  Should 
Gulfstream  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  apply  to  that 
model  as  well,  under  the  provisions  of 
§  21.101(a)(1). 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC  95-3-NM  for  the 


Gulfstream  Aerospace  Corporation, 
Model  Gulfstream  V,  was  published  in 
the  Federal  Register  on  June  1, 1995  (60 
FR  28550).  One  comment  was  received. 
The  commenter  states  that  the  presently 
proposed  certification  basis  for  the 
Gulfstream  V  is  part  25  of  the  FAR  as 
amended  by  Amendments  25-1  through 
25-81  instead  of  through  25-75  as 
stated  in  the  notice.  The  FAA  agrees 
with  the  commenter  and  has 
incorporated  the  change  in  this 
document. 

Conclusion 

This  action  affects  certain  design 
features  only  on  the  Gulfetream  V 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  onJy  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  app.  1344, 1348(c), 
1352, 1354(a),  1355, 1421  through  1431, 
1502, 1651(bK2),  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514.  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Gulfstream 
Aerospace  Corporation  Model 
Gulfstream  V  airplanes. 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  August 
18, 1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  9&-21333  Filed  8-28-95;  8:45  am] 
BHJJNG  CODE  4*10-iS-M 
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DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standards  and 
Technology 

IS  CFR  Part  292 

[Dodwt  No.  950330065-6164-02] 

Manufacturing  Extension  Partnership; 
bifrastructurs  Development  Projects 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
provide  for  the  introduction  of  effective 
training,  tools,  practices,  techniques  and 
analyses,  and  information  systems  into 
the  national  manufacturing  extension 
system  and  to  codify  the  process  by 
which  NIST  will  solicit  and  select 
applications  for  cooperative  agreements 
and  financial  assistance  on  projects  for 
providing  improved  training,  tools, 
practices,  techniques  and  analyses,  and 
informaticHi  systems  to  the  national 
manufact\uing  extension  system.  The 
intended  effect  is  to  increase  the 
efiiectiveness  of  the  extension  system  by 
providing  improved  infrastructure 
capability  to  promote  the 
competitiveness  of  smaller  U.S. 
manufactiirers. 

EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrjrn  Leedy,  Manufacturing 
Extension  Partnership  Infrastructure 
Development  Projects  Manager, 
National  Institute  of  Standanls  and 
Technology,  Gaithersburg,  MD  20899, 
telephone:  301-975-5020. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  was  published  on  May 
15. 1995  (60FR25872)  with  a  30  day 
comment  period.  One  respondent 
submitted  three  suggestions.  The  first 
comment  proposed  changing  the 
proposed  rule  so  that  it  could  be  used 
as  a  Broad  Agency  Announcement  in 
addition  to  serving  as  a  basis  for 
solicitations  in  order  to  further 
accelerate  the  process  of  infrastructure 
development  by  providing  a  mechanism 
for  inviting  creative  proposals.  This  idea 
was  not  accepted  because  structured 
soUdtations  are  considered  to  be  a 
better  way  to  develop  projects  that  meet 
program  needs.  Further,  it  is  anticipated 
that  frequent  solicitations  will  be  issued 
so  that  new  directions  can  be  taken  and 
new  needs  met. 

The  second  conunent  suggested  that 
the  selection  criteria  be  removed  from 
the  rule  or  that  they  be  designated  the 
de&ult  criteria  to  be  used  unless  other 
criteria  are  given  in  the  soUcitation.  In 


response  to  this  suggestion,  Section 
292.1(b)  was  modified  to  add  the  words 
"as  well  as  any  further  definition  of  the 
selection  criteria"  to  the  information 
required  in  the  aimouncements  of 
solicitations. 

The  third  conunent  proposed  the  use 
of  a  database  of  addresses  for  the 
distribution  of  draft  rules  and  other 
materials.  This  conunent  was  not 
accepted  since  it  is  an  administrative 
suggestion  and  outside  the  scope  of  the 
rule. 

The  piupose  of  the  National  Institute 
of  Standards  and  Technology 
Manufacturing  Extension  Partnership  is 
to  promote  the  competitiveness  of 
smaller  U.S.  manufacturers.  This  is 
done  primarily  through  technical 
assistance  provided  by  a  network  of 
nonprofit  manufacturing  extension 
centers.  The  purpose  of  this  rule  is  to 
provide  for  the  development  of 
infrastructiue  capability  to  e^ctively 
support  the  national  manufacturing 
extension  system  and  to  codify  the 
process  by  which  NIST  will  solicit  and 
select  applications  for  financial 
assistance,  typically  for  cooperative 
agreements,  on  projects  which  have  the 
benefit  of  enhancing  the  ability  of  the 
extension  system  to  promote  the 
competitiveness  of  smaller  U.S. 
manufacturers.  Propiosals  from  qualified 
organizations  will  periodically  be 
solicited  for  projects  which  accomplish 
any  one  of  the  following  objectives: 
Development  and  Deployment  of 
Training:  To  support  the  delivery  of 
effective  technical  assistance  to  smaller 
manufacttuers  by  trained  service 
delivery  personnel  at  the  manufactirring 
extension  centers.  Specific  categories  of 
training  and  mechanisms  of  deployment 
may  be  specified  in  soUcitations. 

Development  of  Technical  Assistance 
Tools,  Practices,  Techniques,  and 
Analyses:  To  support  the  initial 
development,  implementatian.  and 
analysis  of  tools,  techniques,  or 
practices  which  will  aid  manufacturing 
extension  organizations  in  providing 
effective  services  to  smaller 
manufacturers.  Specific  categories  of 
tools,  techniques,  practices,  or  types  of 
analysis  may  be  specified  in 
sohcitatlons. 

Information  Infrastructure:  To 
support  and  act  as  a  catalyst  for  the 
development  and  implementation  of 
information  infrastructure  services  and 
pilots  which  will  aid  manufacturing 
extension  organizations  and  smaller 
manufacturers  in  accessing  the  technical 
information  they  need  or  will  accelerate 
the  rate  of  adoption  of  electronic 
commerce.  Specific  industry  s?ctors  or 
subcategories  of  information 


Infrastructure  projects  may  be  specified 
in  solicitations. 

In  general,  eligible  applicants  for 
these  projects  include  all  for-profit  and 
nonprofit  organizations  including 
private  companies,  universities, 
conunimity  colleges,  state  governments, 
state  technology  programs,  and 
Independent  nonprofit  organizations. 
However,  specific  limitations  on 
ellglbihty  may  be  specified  in 
solicitations. 

Announcements  of  solicitations  will 
be  made  in  the  Commerce  Business 
Dally. 

In  accordance  with  the  provisions  of 
the  National  Institute  of  Standards  and 
Technology  Act  (15  U.S.C.  272  (b)(1) 
and  (c)(3)  and  2781),  as  amended.  NIST 
win  provide  assistance  to  the  national 
manufactiuing  extension  system.  Under 
the  NIST  Manizfactiuing  Extension 
Partnership  (MEP),  NIST  will 
periodically  make  merit-based  awards  to 
develop  and  deploy  infrastructure 
improvements  into  extension  centers 
and  to  other  organizations  for  the 
development  and  deployment  of 
training,  tools  and  techniques,  and 
Information  InfrBstructvue.  MEP 
assiunes  a  broad  definition  of 
manufacturing,  and  recognizes  a  wide 
range  of  technology  and  concepts, 
including  diuable  goods  production; 
chemical,  biotechnology,  and  other 
materials  processing;  electronic 
component  and  system  fabrication;  and 
engineering  services  associated  with 
manufacturing,  as  lying  with  the 
definition  of  manufactiuing. 

Classification 

This  rule  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts  is 
exempt  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(5  U.S.C.  553(a)(2))  including  notice  and 
opportimity  for  comment  and  delayed 
effective  date.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
was  not  prepared  for  this  rule  for 
purposes  of  the  Regxilatory  Flexibility 
Act  (5  U.S.C.  603  and  604).  The  program 
is  not  a  major  Federal  action  requiring 
an  environmental  assessment  under  the 
National  Environmental  Policy  Act. 
This  rule  does  not  contain  policies  with 
Federalism  implications  siiffident  to 
warrant  preparation  of  a  FederaUsm 
assessment  under  Executive  Order 
12612.  This  rule  contains  collection  of  ■ 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Numbers  0693-0005,  034A-0043  and 
0348-0044).  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  40  hours  per 
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response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiuces.  gathering  the  data 
needed,  and  completing  and  revievring 
the  collection  of  Information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  address  shown  above;  and  to  the 
Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

It  nas  been  determined  that  this  rule 
is  not  significant  for  piuposes  of  EO 
12866. 

List  of  Subjects  in  15  CFR  Part  292 

Grant  programs — scioice  and 
technology.  Reporting  and 
recordkeeping  requirements.  Science 
and  technology.  Technical  assistance. 

Dated:  August  22,  IMS. 
Samuel  Kramer, 
Assoyate  Director. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Part  292  is  added  to 
read  as  follows: 

PART  292-4IIANUFACTURtNQ 
EXTENSION  PARTNERSHIP; 
INFRASTRUCTURE  DEVELOPMENT 
PROJECTS 

SwC* 

292.1  Program  description. 

292.2  Training  development  and 
deployment  projects. 

292.3  Technical  tools,  techniques, 
practices,  and  analyses  projects. 

292.4  Infonnation  infrastructure  projects. 

292.5  Proposal  selection  process. 

292.6  Additional  requirements. 
Authority:  15  U.S.C.  272  (b)(1)  and  (c)(3) 

and  2781. 

S292.1    Program  daaerfption. 

(a)  Purpose.  In  accordance  with  the 
provisions  of  the  National  Institute  of 
Standards  and  Technology  Act  (15 
U.S.C.  272  (b)(1)  and  (c)(3)  and  2781),  as 
amended,  NIST  will  provide  financial 
assistance  to  develop  the  infrastructiue 
of  the  national  manufacturing  extension 
system.  Under  the  NIST  Manufacturing 
Extension  Partnership  (MEP).  NIST  will 
periodically  make  merit-based  awards  to 
develop  and  deploy  training  capability 
and  technical  tools,  techniques, 
practices,  and  analyses.  In  addition. 
NIST  will  develop  and  implement 
information  infrastructure  services  and 
pilots.  MEP  assumes  a  broad  definition 
of  manufactiuing,  and  recognizes  a  wide 
range  of  technology  and  concepts, 
including  dmable  goods  production; 
chemical,  biotechnology,  and  other 
materials  processing;  electronic 
component  and  system  fabrication;  and 
engineering  services  associated  with 


manuiiBCturing.  as  lying  within  the 
definition  of  manufacturing. 

(b)  Announcements  of  solicitations. 
Announcements  of  solicitations  will  be 
made  in  the  Commerce  Business  Dally. 
Specific  information  on  the  level  of 
funding  available  and  the  deadline  for 
proposals  will  be  contained  in  that 
announcement.  In  addition,  any  specific 

.industry  sectors  or  types  of  tools  and 
techniques  to  be  focused  on  will  be 
specified  in  the  annoimcement,  as  well 
as  any  further  definition  of  the  selection 
criteria. 

(c)  Proposal  workshops.  Prior  to  an 
announcement  of  solicitation,  NIST  may 
announce  opportunities  for  potential 
applicants  to  learn  about  these  projects 
through  workshops.  The  time  and  place 
of  the  workshop(s)  will  be  contained  in 
a  Commerce  Business  Dally 
annoimcement. 

(d)  Indirect  costs.  The  total  dollar 
amovmt  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  propped 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

(e)  Proposal  format.  The  proposal 
must  contain  both  technical  and  cost 
information.  The  proposal  page  count 
shall  include  every  page,  including 
pages  that  contain  words,  table  of 
contents,  executive  summary, 
management  information  and 
qualifications,  resumes,  figures,  tables, 
and  pictures.  All  proposals  shall  be 
printed  such  that  pages  are  single-sided, 
with  no  more  than  fifty-five  (55)  lines 
per  page.  Use  21.6x27.9  cm  (8>/i"xll") 
paper  or  A4  metric  paper.  Use  an  easy- 
to-read  font  of  not  more  than  about  5 
characters  per  cm  (fixed  pitch  font  of  12 
or  fewer  characters  per  inch  or 
proportional  font  of  point  size  10  or 
larger).  Smaller  type  may  he  used  in 
figures  and  tables,  but  must  be  clearly 
legible.  Margins  on  all  sides  (top, 
bottom,  left  and  right)  must  be  at  lease 
2.5  cm.  (1").  Lengtii  limitations  for 
proposals  will  be  specified  in 
soUcitations.  The  applicant  may  submit 
a  separately  bound  doaunent  of 
appendices,  containing  letters  of 
support  for  the  proposal.  The  proposal 
should  be  self-contained  and  not  rely  on 
the  appendices  for  meeting  criteria. 
Excess  pages  in  the  proposal  will  not  be 
considered  in  the  evaluation. 
Applicants  must  submit  one  signed 
original  pltis  six  copies  of  the  proposal 
and  Standard  Form  424, 424A,  and 
424B  (Rev  4/92).  Standard  Form  LLL. 
and  Form  CD-SI  1.  Applicants  for  whom 
the  submission  of  six  copies  presents 


financial  hardship  may  submit  one 
original  and  two  copies  of  the 
application. 

Cf)  Content  of  proposal.  (1)  The 
proposal  must,  at  a  minimum,  include 
the  following: 

(i)  An  executive  summary 
summarizing  the  plaimed  project 
consistent  with  the  Evaluation  Criteria 
stated  in  this  part 

(ii)  A  description  of  the  planned 
project  sufficient  to  permit  evaluation  of 
the  proposal  in  accordance  with  the 
proposal  Evaluation  Criteria  stated  in 
this  part 

(ili)  A  budget  for  the  project  which 
identifies  all  sources  of  funds  and 
which  breaks  out  planned  expenditiu«8 
by  both  activity  and  object  class  (e.g., 
personnel,  travel,  etc.). 

(iv)  A  description  of  the  qualifications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposed  project. 

(v)  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out, 
including  a  schedule  of  measurable 
events  and  milestones. 

(vi)  A  completed  Standard  Form  424, 
424A.  and  424B  (Rev  4-92)  prescribed 
by  the  applicable  OMB  circular. 
Standard  Form  LLL,  and  Form  CD-511, 
Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.  SF-424, 
424A,  424B  (Rev  4-92),  SF-4JLL,  and 
Form  CD-511  will  not  be  considered 
part  of  the  page  count  of  the  proposal. 

(2)  The  application  requirements  and 
the  standard  form  requirements  have 
been  approved  by  OMB  (OMB  Control 
Number  0693-0005,  0348-0043  and 
0348-0044). 

(g)  Applicable  federal  and 
departmental  guidance.  The 
Administrative  Requirements,  Cost 
Principles,  and  Audits  are  dependent 
upon  type  of  Recipient  organization  as 
follows: 

(I)  Nonprofit  organizations.  (1)  OMB 
Circular  A-110 — Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

(II)  OMB  Circular  A-122— Cost 
Principles  for  Nonprofit  Organizations. 

(ili)  15  CFR  Part  29l>— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  (implements  OMB 
Circular  A-133 — Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations). 

[2}  State/local  governments.  (1)  15 
CFR  Part  24 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 
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(ii)  OMB  Circular  A-67— Cost 
Principles  for  State  and  Local 
Governments. 

(ill)  IS  CFR  Part  29a— Audit 
Requirements  for  State  and  Local 
Governments  (implements  OMB 
Circular  A-12S— Audit  of  State  and 
Local  Governments). 

(3)  Educational  institutions,  (i)  OMB 
Circular  A-110 — Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations. 

(ii)  OMB  Circular  A-21— Cost 
Principles  for  Educational  Institutions. 

(iii)  15  CFR  Part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  (implements  OMB 
Circular  A-133 — Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Or^nizations). 

(4)  For-pn^  organizations,  (i)  OMB 
Circular  A-110— Administrative 
Requirements  for  (kants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

(ii)  48  CFR  Part  31— Federal 
Acquisition  Regulation,  Contract  Cost 
Principles  and  Procedures. 

(iii)  15  CFR  Part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  (implements  OMB 
Circular  A-133). 

(h)  Availability  offonns  and  circulars. 
(1)  Copies  of  forms  refermced  in  this 
part  may  be  obtained  from  the 
Manufacturing  Extension  Partnership, 
National  Institute  of  Standards  and 
Technology,  Room  C121,  Building  301. 
Gaithersburg,  MD  20899. 

(2)  Copies  of  OMB  Circulars  may  be 
obtained  from  the  Office  of 
Administration,  Publications  Office.  725 
17th  St.,  NW,  Room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

1282^   Training  devetopment  and 
deploy  ment  projeotk. 

(a)  Eligibility  criteria.  In  general, 
eligible  applicants  for  these  projects 
include  all  for-profit  and  nonprofit 
organizations  including  universities, 
commimity  colleges,  state  governments, 
state  technology  programs  and 
independent  nonprofit^  organizations. 
Howevw.  specific  limitations  on 
eligibility  may  be  specified  in 
soUdtations.  Organizations  may  submit 
multiple  proposals  imder  this  category 
in  each  solicitation  for  unique  projects. 

(b)  Project  objective.  The  purpose  of 
these  projects  is  to  support  the 
development  and  deployment  of 
training  programs  which  will  aid 


manufacturing  extension  organizations 
in  providing  services  to  smaller 
manufacturers.  While  primarily  directed 
toward  the  field  agents/engineers  of  the 
extension  organizations,  the  training 
may  also  be  of  direct  use  by  the  smdler 
manufacturers  themselves.  Specific 
industry  sectors  to  be  addressed  and 
sub-categories  of  training  may  be 
specified  in  solicitations.  Examples  of 
training  topic  areas  include,  but  are  not 
limited  to,  manufacturing  assessment 
functions,  business  systems 
management,  quality  assurance 
assistance,  and  financial  management 
activities.  Examples  of  training  program 
deployment  include,  but  are  not  limited 
to,  organization  and  conduct  of  training 
courses,  development  and  conduct  of 
train-the-trainer  courses,  preparations 
and  delivery  of  distance  learning 
activities,  and  preparation  of  self- 
learning  and  technical-guideline 
materids.  Projects  must  be  completed 
within  the  scope  of  the  efi^ort  proposed 
and  should  not  require  on-going  federal 
support. 

(c)  Avrard  period.  Projects  initiated 
under  this  category  may  be  carried  out 
over  a  period  of  up  to  three  years.  If  an 
application  is  selected  for  funding.  DOC 
has  no  obligation  to  provide  any 
additional  fiiture  funding  in  coimection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC 

(d)  Matching  requirements.  Matching 
fund  requirements  for  these  proposals 
will  be  specified  in  solicitations 
including  the  breakdown  of  cash  and  in- 
kind  requirements.  For  those  projects 
not  requiring  matching  funds,  the 
presence  of  match  will  be  considered  in 
the  evaluation  imder  the  Financial  Plan 
criteria. 

(e)  Training  development  and 
deployment  projects  evaluation  criteria. 
Proposals  will  ba  evaluated  and  rated  on 
the  basis  of  the  following  criteria  listed 
in  descending  order  of  importance: 

(1)  Demonstration  that  the  proposed 
project  will  meet  the  training  needs  of 
technical  assistance  providers  and 
manufacturers  in  the  target  population. 
The  target  population  must  be  clearly 
defined  and  the  proposal  must 
demonstrate  that  it  imderstands  the 
population's  training  needs  within  the 
proposed  project  area.  The  proposal 
should  show  that  the  efforts  being 
proposed  meet  the  needs  identified. 
Factors  that  may  be  considered  include: 
A  clear  definition  of  the  target 
population,  size  and  demographic 
distribution:  demonstrated 
understanding  of  the  target  population's 
training  needs;  and  appropriateness  of 
the  size  of  the  target  population  and  the 


anticipated  impact  for  the  proposed 
expenditure. 

(2)  Development/deployment 
methodology  and  use  of  appropriate 
technology  and  information  sources. 
The  proposal  must  describe  the 
technical  plan  for  the  development  or 
deployment  of  the  training,  including 
the  project  activities  to  be  used  in  the 
training  development/deployment  and 
the  sources  of  technology  and/or 
information  which  will  be  used  to  create 
or  deploy  the  training  activity.  Sources 
may  include  those  intraiud  to  the 
proposer  or  from  other  organizations. 
Factors  that  may  be  considered  include: 
Adequacy  of  the  proposed  technical 
plan;  strength  of  core  competency  in  the 
proposed  area  of  activity;  and 
demonstrated  access  to  relevant 
technical  or  information  sources 
external  to  the  organization. 

(3)  Delivery  and  implementation 
mechanisms.  The  proposal  must  set 
forth  clearly  defined,  effective 
mechanisms  for  delivery  and/or     * 
implementation  of  proposed  services  to 
the  target  population.  "The  propceal  also 
must  demonstrate  that  training  activities 
will  be  integrated  into  and  will  be  of 
service  to  the  NIST  Manufacturing 
Extension  Centere.  Facton  that  may  be 
considered  include:  Ease  of  access  to  the 
training  activity  especially  for  MEP 
extension  centers;  methodology  for 
disseminating  or  promoting 
involvement  in  the  training  especially 
within  the  MEP  system;  and 
demonstrated  interest  in  the  training 
activity  especially  by  MEP  extension 
centera. 

(4)  Coordination  with  other  relevant 
orgaiuzations.  Wherever  possible  the 

f>roject  should  be  coordinated  vtdth  and 
average  other  organizations  which  are 
developing  or  have  expertise  with 
similar  training.  U  no  such  organizations 
exist,  the  proposal  should  show  that  this 
is  the  case.  AppUcants  will  need  to 
describe  how  they  will  coordinate  to 
allow  for  increased  economies  of  scale 
and  to  avoid  duplication.  Factora  that 
may  be  considered  include: 
Demonstrated  understanding  of  existing 
organizations  and  resources  relevant  to 
the  proposed  project;  adequate  linkages 
and  partnerships  with  existing 
organizations  and  clear  definition  of 
those  organizations'  roles  in  the 
pro{>osed  activities;  and  that  the 
proposed  activity  does  not  duplicate 
existing  services  or  resources. 

(5)  Program  evaluation.  The  applicant 
should  specify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed 
training  activity  and  for  ensuring 
continuous  improvement  of  the  training. 
Factora  that  may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
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including  internal  evaluation  for 
aaanagement  control,  external 
•valuation  for  asseesing  outcomes  of  the 
activity,  and  "ciutnner  satisfEK:ti<»" 
measures  of  perfumance. 

(8)  Maiwtgement  and  organizational 
experience  and  plans.  Applicants 
should  specify  plans  for  {voper 
organization,  staffing,  and  management 
of  the  implementation  process.  Factors 
tiiat  nuy  oe  considered  inchuie: 
Ai^wt^riateness  and  authority  of  the 
governing  m  managing  organization  to 
conduct  die  primosed  activities; 
qualifications  of  the  project  team  and  its 
leadership  to  conduct  the  {Hoposed 
activity;  soundness  of  any  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
developm«)t;  and  appropriateness  of 
the  organizatimul  approach  for  carrying 
out  the  proposed  activity. 

(7)  Financial  plan.  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  iMx>ject;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factora  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses;  strength  of 
commitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
effiectiveness  of  management  plans  for 
control  of  budget;  appropriateness  of 
matching  contributions;  and  plan  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

I2K.3   Teclinlcaltoota,teehnlquea, 
piecUces,  Slid  snslysss  imiiJx  Is 

(a)  Eligibility  criteria.  In  general, 
eligible  applicants  for  these  projects 
include  all  for  profit  and  nonprofit 
organizations  including  imiversities, 
community  colleges,  state  governments, 
state  technology  programs  and 
independent  nonprofit  organizations. 

-  However,  specific  limitations  on 
eligibility  may  be  specified  in 
soUdtations.  Organizations  may  submit 
multiple  proposals  imder  this  category 
in  eadi  solidtation  for  imique  projects. 

(b)  Project  objective.  The  piupose  of 
these  projects  is  to  support  the  initial 
development,  implementation,  and 
analysis  of  tools,  techniques,  and 
practices  which  will  aid  manufacturing 
extension  organizations  in  providing 
services  to  smaller  manu&cturera  and 
which  may  also  be  of  direct  use  by  the 
smaller  manufacturera  themselves. 
Specific  industry  sectore  to  be 
addressed  and  sub-categories  of  tools, 
techniques,  practices,  and  analyses  may 
be  spedfied  in  soUdtations.  Examples 
of  toob,  techniques,  and  practices 


indude,  but  an  not  limited  to, 
manufactiuing  assessment  tools, 
batchmuking  tools,  business  systems 
management  tools,  quaUty  assurance 
assistance  tools,  finandal  management 
tools,  software  tools,  practices  for 
partnering,  techniques  for  urban  or  rural 
firms,  and  comparative  analysis  of 
assessment  mediods.  Projects  must  be 
ccunpleted  within  the  scope  of  the  effort 
proposed  and  should  not  require  on- 
going federal  support. 

(c)  Award  period.  Projects  initiated 
under  this  category  may  be  carried  out 
over  a  period  of  up  to  three  yeare.  If  an 
i^Ucation  is  selected  for  funding,  DOC 
has  no  obUgation  to  provide  any 
additional  future  funding  in  ctmnection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC. 

(d)  Matching  requirementsTMatching 
fund  requirements  for  these  proposals 
wiU  be  specified  in  soUdtations 
induding  the  breakdown  of  cash  and  in- 
kind  requirements.  For  those  projects 
not  requiring  matching  funds,  the 
presence  of  match  wiU  be  considered  in 
the  evaluation  imder  the  Finandal  Plan 
criteria. 

(e)  roo7s,  techniques,  practices,  and 
analyses  projects  evaluation  criteria. 
Proposals  from  appUcants  wiU  be 
evaluated  and  rated  on  the  basis  of  the 
foUovring  criteria  Usted  in  descending 
order  of  importance: 

(1)  Demonstration  that  the  proposed 
project  will  meet  the  technical 
assistance  needs  of  technical  assistance 
providers  and  manufacturers  in  the 
target  population.  Target  population 
must  be  clearly  defined.  The  proposal 
must  demonstrate  that  it  underetands 
the  population's  tool  or  technique  needs 
within  the  proposed  project  area.  The 
proposal  should  show  that  the  efforts 
being  proposed  meet  the  needs 
identified.  Fadors  that  may  be 
considered  include:  A  clear  definition  of 
the  target  population,  size  and 
demographic  distribution;  demonstrated 
understanding  of  the  target  population's 
tools  or  technique  needs;  and 
appropriateness  of  the  size  of  the  target 
population  and  the  antidpated  impad 
for  the  proposed  expenditure. 

(2)  Development  methodology  and  use 
of  appropriate  technology  and 
information  sources.  The  proposal  must 
describe  the  technical  plan  for  the 
development  of  the  tool  or  resource, 
induding  the  projed  activities  to  be 
used  in  the  tool/resource  development 
and  the  sources  of  technology  and/or 
information  which  will  be  used  to  create 
the  tool  or  resource.  Sources  may 
include  those  internal  to  the  proposer  or 
from  other  organizations.  Factora  that 


may  be  omsidered  indude:  Adequacy 
of  the  proposed  technical  plan;  strength 
of  core  competency  in  the  proposed  area 
of  activity;  and  demonstrated  access  to 
relevant  technical  or  information 
sources  external  to  the  organization. 

(3)  Degree  (^integration  with  the 
manufacturing  extatsion  partnership. 
The  {Koposal  must  demcHistrate  that  the 
tool  or  resource  will  be  integrated  into 
and  MriU  be  of  smvice  to  the  NIST 
Manufacturing  Extension  Centera. 
Fadora  that  may  be  considered  indude: 
AbiUty  to  access  the  tool  or  resource 
espedally  for  MEP  extensim  centen; 
methodology  fm  disseminating  or 
promoting  use  of  the  tool  or  technique 
especiaUy  within  the  MEP  system;  and 
demonstrated  interest  in  using  the  tool 
or  technique  especiaUy  by  MQ' 
extension  centos. 

(4)  Coordi/iotio/i  with  other  relevant 
organizations.  Wherever  possible  the 

{>rojed  should  be  coordinated  with  and 
everage  other  organizations  which  are 
developing  or  have  expertise  on  similar 
tools,  techniques,  practices,  or  analyses. 
If  no  such  organizations  exist,  the 
proposal  should  show  that  this  is  the 
case.  AppUcants  wiU  need  to  describe 
how  they  will  coordinate  to  allow  for 
increased  economies  of  scale  and  to 
avoid  dupUcaticm.  Factora  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  to  the  proposed 
projed;  adequate  linkages  and 
partnerships  with  existing  organizations 
and  dear  definition  of  those 
organizations'  roles  in  the  proposed 
activities;  and  that  the  proposed  activity 
does  not  dupUcate  existing  services  or 
resources. 

(5)  Program  evaluation.  The  applicant 
should  spedfy  plans  for  evaluation  of 
the  effectiveness  of  the  proposed  tool  or 
technique  and  for  ensuring  continuous 
improvement  of  the  tool.  Fadon  that 
may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
induding  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
adivity,  and  "customer  satisfaction" 
measures  of  performance. 

(6)  Management  experience  and 
plans.  Applicants  should  spedfy  plans 
for  proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Fadora  that  may  be  consioered 
indude:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  condud  the  proposed 
activities;  quaUfications  of  the  projed 
team  and  its  leadership  to  condud  the 
proposed  activify;  soundness  of  any 
staffing  plans,  including  recruitment, 
selection,  training,  and  continuing 
professional  development;  and 
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appropriateness  of  the  organizational 
approach  for  caiiying  out  the  proposed 
activity. 

(7)  Financial  plan.  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses;  strength  of 
commitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
effectiveness  of  management  plans  for 
control  of  budget;  appropriateness  of 
matching  contributions;  and  plan  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

f  292.4    Infonnation  infrastructure  prolaets. 

(a)  EligibiJity  criteria.  In  general, 
eligible  applicants  for  these  projects 
include  all  for  profit  and  ncmprofit 
organizations  including  universities, 
community  colleges,  state  governments, 
state  technology  programs  and 
independent  nonprofit  organizations. 
However,  specific  limitations  on 
eUgibihty  may  be  specified  in 
solicitations.  Organizations  may  submit 
multiple  proposals  imder  this  category 
in  each  solicitation  for  unique  projects. 

(b)  Project  objective.  Tlie  purpose  of 
these  projects  is  to  support  and  act  as  a 
catalyst  for  the  development  and 
implementation  of  information 
infiBstructure  services  and  pilots.  These 
projects  will  aid  manufacturing 
extension  organizations  and  smaller 
manufacturers  in  accessing  the  technical 
information  they  need  or  will  accelerate 
the  rate  of  adoption  of  electronic 
commerce.  Specific  industry  sectors  to 
be  addressed  or  subcategories  of 
information  infi^structure  projects 
include,  but  are  not  limited  to,  pilot 
demonstration  of  electronic  data 
interchange  in  a  supplier  chain, 
implementation  of  an  electronic 
information  service  for  field  engineers  at 
MEP  extension  centers,  and  industry 
specific  electronic  information  services 
for  MEP  centers  and  smaller 
manufactiuers. 

(c)  Award  period.  Projects  initiated 
imder  this  category  may  be  carried  out 
over  a  period  of  up  to  three  years.  If  an 
appUcation  is  selected  for  funding,  DOC 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC 

(d)  Matching  requirements.  Matching 
fund  requirements  for  these  proposals 


will  be  specified  in  solicitations 
including  the  breakdown  of  cash  and  in- 
kind  requirements.  For  those  projects 
not  requiring  matching  funds,  the 
presence  of  match  will  be  considered  in 
the  evaluation  imder  the  Financial  Plan 
criteria. 

(e)  Information  infrastructure  projects 
evaluation  criteria.  Proposals  firom 
appUcants  will  be  evaluated  and  rated 
on  the  basis  of  the  following  criteria 
listed  in  descending  order  of 
importance: 

(1)  Demonstration  that  the  proposed 
project  will  meet  the  need  of  the  target 
customer  base.  The  target  customer  base 
must  be  clearly  defined  and,  in  general, 
will  be  technical  assistance  providers 
and/or  smaller  manufacturers.  The 
proposal  should  demonstrate  a  clear 
understanding  of  the  customer  base's 
needs  within  the  proposed  project  area. 
The  prop<^  should  also  show  that  the 
efforts  being  proposed  meet  the  needs 
identified.  Factors  that  may  be 
considered  include:  A  clear  definition  of 
the  customer  base,  size  and 
demographic  distribution;  demonstrated 
understanding  of  the  customer  base's 
needs  within  the  project  area;  and 
appropriateness  of  the  size  of  the 
customer  base  and  the  anticipated 
impact  for  the  proposed  expenditure. 

(2)  Development  plans  and  delivery/ 
implementation  mechanisms.  The 
proposal  must  set  forth  clearly  defined, 
effective  plans  for  the  development, 
dehvery  and/ or  implementation  of 
proposed  services  to  the  customer  base. 
The  proposal  must  delineate  the  sources 
of  information  which  will  be  used  to 
implement  the  project.  Sources  may 
include  those  internal  to  the  center 
(including  staff  expertise)  or  from  other 
organizations.  Factors  that  may  be 
considered  include:  Adequacy  of  plans; 
potential  effectiveness  and  efficiency  of 
proposed  delivery  and  implementation 
systems;  demonstrated  capacity  to  form 
effective  linkages;  partnerships 
necessary  for  success  of  the  proposed 
activity;  strength  of  core  competency  in 
the  proposed  area  of  activity;  and 
demonstrated  access  to  relevant 
technical  or  information  sources 
external  to  the  organization. 

(3)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
developing  or  have  expertise  within  the 
project  area.  In  addition,  the  project 
should  demonstrate  that  it  does  not 
duplicate  efforts  which  already  are 
being  performed  by  the  private  sector 
without  government  support 
Applicants  will  need  to  describe  how 
they  will  coordinate  to  allow  for 
increased  economies  of  scale  and  to 


avoid  duplication.  If  the  proposer  will 
not  be  partnering  with  any  other 
organizations,  then  the  proposal  should 
clearly  explain  why  the  project  will  be 
more  successful  if  implemented  as 
proposed.  A  proposal  which  makes  a 
credible  case  for  why  there  are  no,  or 
very  limited,  partnerships  will  not  be 
penalized  in  evaluation.  Factors  that 
may  be  considered  include: 
Demonstrated  understanding  of  existing 
organizations  and  resources  relevant  to 
the  proposed  project;  Adequate  linkages 
and  partnerships  with  relevant  existing 
organizations;  clear  definition  of  the 
roles  of  partnering  organizations  in  the 
proposed  activities;  and  that  the 
proposed  activity  does  not  duphcate 
existing  services  or  resources. 

(4)  Management  and  organizational 
experience  and  plans.  Applicants 
should  specify  plans  for  proper 
organization,  staffing,  and  management 
of  the  project.  Factors  that  may  be 
considered  include:  Appropriateness 
and  authority  of  the  governing  or 
managing  organization  to  conduct  the 
prop<»ed  activities;  qualifications  of  the 
project  team  and  its  leadership  to 
conduct  the  proposed  activity; 
soundness  of  any  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development;  and  appropriateness  of 
the  organizational  approach  for  carrying 
out  the  proposed  activity. 

(5)  Financial  plan.  AppUcants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  Uie  project; 
and  the  ability  of  me  project  to  continue 
after  the  cooperative  agreement  has 
expired  without  federal  support.  While 
projects  that  appear  to  require  on-going 
public  support  will  be  considered,  in 
general,  they  will  be  equated  lower 
than  those  which  show  a  strong  ability 
to  become  self-sufficient.  Factors  that 
may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses;  strength  of 
commitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
effectiveness  of  management  plans  for 
control  of  budget;  appropriateness  of 
matching  contributions;  and  plan  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

(6)  Evaluation.  The  applicant  should 
specify  plans  for  evaluation  of  the 
effectiveness  of  the  proposed  project 
and  for  ensuring  continuous 
improvement.  Factors  that  may  be 
considered  include:  Thoroughness  of 
evaluation  plans,  including  internal 
evaluation  for  management  control, 
external  evaluation  for  assessing 
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outcomes  of  the  activity,  and  "customer 
satisfaction"  measures  of  performance. 

|i 

12923    Proposal  setoctloii  process. 

The  proposal  evaluation  and  selection 
process  will  consist  of  three  principal 
phases:  Proposal  qualifications; 
proposal  review  and  selection  of 
fin^sts;  and  award  determination  as 
follows: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntotratton 

21  CFR  Part  172 

[Docfcat  Noa.  89F-0400, 89F-0609.  and  92F- 
0163] 

Pood  Additivee  Permitlad  for  Diract 
AddMon  to  Food  for  Human 
Consumption;  Sucrose  Fatty  Add 


(a)  Proposal  qualification.  All 
proposals  will  be  reviewed  by  NIST  to 
assure  compUance  with  the  proposal 
content  and  other  basic  provisions  of 
this  part.  Proposals  which  satisfy  these 
requirements  will  be  designated 
qualified  proposals;  all  others  will  be 
disqualified  at  this  phase  of  the 
evaluation  and  selection  process. 

(b)  Proposal  review  and  selection  of 
finalists.  NIST  will  appoint  an 
evaluation  panel  to  review  and  evaluate 
all  qualified  proposals  in  accordance 
with  the  evaluation  criteria  and  values 
set  forth  in  this  part.  Evaluation  panels 
will  consist  of  NIST  employees  and  in 
some  cases  other  federal  employees  or 
non-federal  experts  who  sign  non- 
disclosure agreements.  A  site  visit  may 
be  required  to  make  full  evaluation  of  a 
proposal.  From  the  qualified  proposals, 
a  group  of  finalists  will  be  numerically 
ranked  and  recommended  for  award 
based  on  this  review. 

(c)  Award  determination.  The  Director 
of  the  NIST,  or  her/his  designee,  shall 
select  awardees  based  on  total 
evaliiation  scorei,  geographic 
distribution,  and  the  availability  of 
funds.  All  three  factors  will  be 
considered  in  making  an  award.  Upon 
the  final  award  decision,  a  notification 
will  be  made  to  each  of  the  proposing 
organizations. 


§292.6    Additional  raquiramants. 


Federal  policies  and  procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 


I  jPniDoc.  95-21^53  Filed  8-2»-«5: 8:45  am] 
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AOCNCY:  Food  and  Drug  Administratitni, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sucrose  fatty  acid  esters 
as  emulsifiere,  stabilizen.  and 
texturizers  in  chewing  gum.  confecticHis, 
and  frostings;  textxulzera  in  surimi- 
based  fabricated  seafood  products;  and 
emulsifiers  in  coffee  and  tea  beverages 
with  added  dairy  ingredients  and/or 
dairy  product  analogues.  This  action  is 
in  response  to  petiticHis  filed  by  the 
Nebraska  Department  of  Economic 
Development  and  Mitsubishi  Kasei 
Corp. 

DATES:  Effective  August  29, 1995; 
written  objections  and  requests  for  a 
hearing  by  September  28, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Dmg  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

207),  Food  and  Drug 

AdministraticHi.  200  C  St.  SW.. 

Washington.  DC  20204,  202-418- 

3106,  or 
Dennis  M.  Keefe,  Center  for  Food 

Safety  and  AppUed  Nutrition  (HFS- 

206),  Food  and  Drug 

Administration,  200  C  St  SW.. 

Washington,  DC  20204,  202-418- 

3102. 
SUPPLEMENTARY  INFORMATION:  In  notices 
pubUshed  in  the  Federal  Registers  of 
October  24, 1989  (54  FR  43338),  January 
10, 1990  (55  FR  908),  and  May  13, 1992 
(57  FR  20495),  FDA  aimounced  that 
food  additive  petitions  (FAP  9A4166, 
FAP  0A4183,  and  FAP  2A4321, 
respectively)  had  been  filed  by  the 
Nebraska  Department  of  Economic 
Development,  301  Centennial  Mall 
South,  Lincoln,  NE  68509  (FAP 
9A4166),  and  Mitsubishi  Kasei  Corp.,  5- 
2,  Manmouchi  2-Chome,  Chiyoda-ku. 
Japan  (FAP  0A4183  and  FAP  2A4321). 


proposing  that  §  1 72.859  Sucrose  fatty 
acid  esters  (21  CFR  172.859)  be 
amended  to  provide  for  the  safe  use  of 
sucrose  &tty  add  esters  as  emulsifiers, 
stabilizers,  and  texturizers  in  chewing 
giun,  confections  and  frostings:  as 
texturizers  in  svuimi-based  fahricated 
seafood  products;  and  as  emulsifiers  in 
coffiee  and  tea  beverages. 

FDA  has  evaluated  data  in  these 
petitions  and  concludes  bom  all  the 
available  data  that  there  is  a  reasonable 
certainty  that  the  prof>osed  uses  are  safe. 
In  reaching  this  conclusion,  the  agency 
has  among  other  things,  calculated  the 
estimated  daily  intake  from  the 
proposed  uses  and  all  previously 
approved  uses  of  sucrose  fatty  add 
esters  (Ref.  1).  The  agency  has  also 
calculated  from  toxicological 
inf(H7nati(ui  the  acceptable  daily  intake 
level  of  sucrose  fatty  add  esters  (Ref.  2). 
The  agency  finds  that  the  estimated 
daily  intake  from  the  proposed  uses  end 
all  approved  uses  is  less  than  tbe 
estimated  acceptable  daily  intake  level. 
Thus,  the  agency  concludes  that  the 
food  additive  regulations  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petitions  and  the 
dociunents  that  FDA  considered  and 
reUed  upon  in  reaching  its  dedsion  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  one  of  the  information  contact 
persons  listed  above.  As  provided  in  21 
CFR  171.1(h),  the  agency  will  delete 
from  the  documents  any  materials  that 
are  not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  conduded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impad  and  the  evidence 
supporting  that  finding,  contained  in  an 
enviroimsental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affieded  by  this  regulation  may  at  any 
time  on  or  before  September  28, 1995, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shaU 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
r^ulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
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Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
infbnnation  intended  to  be  presented  in 
support  of  the  objection  in  me  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


The  following  referuices  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  pan.,  Monday 
through  Friday. 

1.  DiNovi,  M.,  Memorandum  to  L. 
Tarantino,  May  23. 1995. 

2.  Bleiberg,  M.,  Memorandimi  to  B. 
AndflTton  et  al.,  November  4, 1993. 

List  of  Sul^ects  in  21 CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  172  is  amended  as  follows: 

PART  172-FOOD  ADOmVES 
PERMTTTED  FOR  DIRECT  ADDfTION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Anliiaiity:  Sees.  201, 401. 402, 409. 701, 
721  of  the  Federal  Food,  Drug,  and  Connetic 
Act  (21  U.S.C  321,  341,  342,  348.  371,  379e). 

2.  Section  172.859  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(2)  to 
read  as  follows: 


f172JS9    Sucroaatadyadd 


(c)*  •  • 

(1)  As  emulsifiers  as  defined  in 
$  170.3(o)(8)  of  this  chapter,  or  as 
stabilizeirs  as  defined  in  §  170.3(o)(2e)  of 
this  chapter,  in  baked  goods  and  baking 
mixes  as  defined  in  §  170.3(n)(l)  of  this 
chapter,  in  chewing  gum  as  defined  in 
§  170.3(nM6)  of  this  chapter,  in  oofiee 


and  tea  beverages  with  added  dairy 
ingredients  and/or  dairy  product 
analogues,  in  confections  and  fiostings 
as  defined  in  §  170.3(n)(9)  of  this 
diapter,  in  dairy  product  analogues  as 
defined  in  §  170.3(n)(10)  of  this  chapter, 
in  frozen  dairy  desserts  and  mixes  as 
defined  in  §  170.3(n)(20)  of  this  chapter, 
and  in  vt^pped  milk  products. 

(2)  As  texturlzers  as  defined  in 
§  170.3(o)(32)  of  this  chapter  in  biscuit 
mixes,  in  chewing  gum  as  defined  in 
§  170.3(n)(6)  of  this  chapter,  in 
confections  and  frtistings  as  defined  in 
S  170.3(n)(9)  of  this  chapter,  and  in 
surimi-based  fabricated  seafood 
products. 
•        *        •       •       * 

Dated:  August  8, 199S. 

FndR.  Shank. 

Director,  Center  for  Pood  Safety  and  Applied 
Nutrition. 

(FR  Doc  95-21378  Filed  8-28-05;  8:45  am) 
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21  CFR  PW1176 

(Docket  No.  «3F-033q 

Indirect  Food  Additivee;  Paper  and 
PapertXMnl  Components 

AOeiCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUiMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ammnniiiTn  zirconixun 
lactate-citrate  complexes  for  use  as 
insolubilizers  for  day  coatings  with 
protein  binders  in  coatings  for  paper 
and  paperboard  intended  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  food  additive  petition  filed 
by  Sequa  Chemicals.  Inc. 
DATES:  Effective  August  29,  1995; 
written  objections  and  requests  for  a 
hearing  by  September  28, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATNW  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safisty  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.*SW..  Washington.  DC  20204. 
202-418-3084.  ^ 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  15. 1993  (58  FR  53518).  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4386)  had  been  filed  by  Sequa 
Chemicals.  Inc.,  One  Sequa  Dr..  Chester. 


SC  29706-0070.  The  petition  proposed 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ammonitim  ziirxmium  lactate-citrate 
complexes  for  use  as  insolubilizers  for 
binders  used  in  clay  coatings  for  papor 
and  paperboard  intended  for  use  in 
contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  rdevant  materiaL 
Based  upon  its  review,  the  agency 
concludes  that  the  use  of  ammonium 
zirconium  lactate-citrate  complexes 
should  be  limited  to  use  as 
insolubilizers  only  for  clay  coatings 
with  protein  binders  in  coatings  for 
paper  and  paperboard.  The  agency  also 
concludes  that,  as  so  limited,  the 
proposed  food  additive  use  is  safe,  and 
that  §  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  tAxovHd  be 
amended  as  set  forth  below.  ^ 

In  accordance  with  §  171.1(h)  (21*CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  omsidered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  m^wials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  28, 1995 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  spedfically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Eadi  numbered  (Ejection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  deacription  and 


^ 
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analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  itf  Subjects  in  21  CFR  Part  176 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  176  is  amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITfVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  406,  409.  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  346,  348  379e). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 


f  176.170    Components  of  paper  and 

papen>oard  in  contact  wWi  aqueoua  and 

fatty  fooda. 

•        *       •        * 

• 

(a)'** 

(5)«** 

Limitatmiis 

•                    •                    • 

Ammonium  zirconium 

Foruse'as 

citrate  (CAS  Reg. 

insolubilizers  only 

No.  149564-62-6), 

for  day  coatings 

ammonium  zir- 

with protein  binders 

conium  lactate-cit- 

in coatings  for 

rate  (CAS  Reg.  No. 

paper  and  paper- 

149564-64-7),  on- 

board,  at  a  level 

monium  zirconium 

not  to  exceed  1 .4 

lactate  (CAS  Reg. 

percent  by  weight 

No.  148664-63-6). 

of  coeting  solids. 

•          •          1 

k                    •                    • 

•        •        •        • 

* 

Dated:  August  17. 1995. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-21380  Filed  8-28-95;  8:45  am) 
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21  CFR  Part  178 
[Docket  No.  90F-03e4] 

Indirect  Food  Additivee:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  N,N-bis(2-ethylhexyl)-ai^ 
methyl-lH-benzotriazole-1- 
methanamine  as  a  copper  deactivator  for 
lubricants  with  incidental  food  contact. 
This  action  is  in  response  to  a  petition 
filed  by  Qba-Geigy  Corp. 
DATES:  Effective  August  29, 1995; 
written  objections  and  requests  for  a 
hearing  by  September  28, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
AppUed  Nutiition  (HFS-216),  Food  And 
Drug  Administi^tion,  200  C  St.  SW., 
Washington,  DC  20204,  202-^1  »-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
pubhshed  in  the  Federal  Register  of 
November  21,  1990  (55  FR  48693),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4233)  had  been  filed  by  Qba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188,  proposing 
that  §  178.3570  Lubricants  with 
incidental  food  contact  (21  CFR 
178.3570)  be  amended  to  provide  for  the 
safe  use  of  Ar,N-bis(2-ethylhexyl)-ar- 
methyl- 1  H-benzotriazole- 1- 
methanamine  as  a  copper  deactivator  for 
lubricants  with  incidental  food  contact 
complying  with  21  CFR  178.3570. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  tiiat  the 
regulations  in  §  178.3570(a)(3)  should  be 
amended  as  set  forth  below. 

FDA's  review  of  the  subject  petition 
indicates  that  the  additive  may  contain 
trace  amoimts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (die 
Committee)  of  FDA's  Center  for  Food 


Safety  and  Applied  Nutrition.  The 
Committee  noted  that  for  many  years 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
it  concluded  that  these  inhalation 
studies  are  not  appropriate  for  assessing 
the  potential  carcinogenicity  of 
formaldehyde  in  food.  The  Commitiee's 
conclusion  was  based  on  the  fact  that 
the  route  of  administration  (inhalation] 
is  not  relevant  to  the  safety  of 
formaldehyde  residues  in  food  and  the 
fact  that  tiunors  were  observed  only 
locally  at  the  portal  of  entry  (nasal 
turbinates).  In  addition,  the  agency  has 
received  Uteratvue  reports  of  two 
drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carcinogenicity  study  puipOTted  to 
be  positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  1);  and 
(2)  a  negative  study  by  Til  et  al.  (1989), 
conducted  in  The  Netherlands  (Ref.  2). 
The  Committee  reviewed  both  studies 
and  concluded,  "•  •  •  tiiat  data 
concerning  the  Sofiritti  study  reported 
were  imreliable  and  could  not  be  used 
in  the  assessment  of  the  oral 
carcinogenicity  of  formaldehyde"  (Ref. 
3).  This  conclusion  is  based  on  a  lack 
of  critical  details  in  the  study, 
questionable  histopathologic 
conclusions,  and  the  use  of  unusual 
nomenclature  to  describe  the  tiimors. 
Based  on  the  Committee's  evaluation, 
the  agency  has  determined  that  there  is 
no  basis  to  conclude  that  formaldehyde 
is  a  carcinogen  when  ingested.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  \he 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  pubhc  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  28, 1995, 
file  with  the  Dockets  Management 
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Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particiilarity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Rerarences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday. 

1.  Soffritti,  M..  Maltoni,  F.  Maffei.  and  R. 
Biagi,  "Fonnaldehyde:  An  Experimental 
Multipotential  Carcinogen,"  Toxicology  and 
Industrial  Health.  Vol.  5,  No.  5,  pp.  699-730, 
1989. 

2.  Til,  H.  P,  R.  A.  Woutersen.  V.  J.  Feron. 
V.  R  M.  Hollanders,  H.  E.  Falke,  and  ]. ). 
Qaiy,  "Two- Year  Drinking  Water  Study  of 
Fonnaldehyde  in  RaU."  Food  Chemical 
Toxicology,  Vol.  27,  No.  2,  pp.  77-87, 1989. 

3.  Memorandum  of  conference  concerning 
"formaldehyde,"  meeting  of  the  Cancer 
Assessment  Committee,  FDA,  April  24, 1991, 
and  March  4, 1993. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  imder  the  FederaiFood, 
DtMg,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  1 78  is 
amended  as  follows: 

PART  178-4NDIRECT  FOOD 
ADOmVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

AotlHMitjr:  Sees.  201.  402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  348,  379e). 


2.  Section  178.3570  is  amended  in  the 
table  in  paragraph  (a)(3)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

{178.3570    Lulxtcants  with  Inddwital  food 
contact 


(a)  •  •  • 
(3)  •  *  • 


Substances 


Limitations 


/V.AABis(2-ettiylhexyl>- 
ar-methyHH- 
benzotriazole-1- 
methanamine  (CAS 
Reg.  No.  94270- 
86-7). 


For  use  as  a  copper 
deactivator  at  a 
level  not  to  exceed 
0.1  percent  by 
weight  of  the  kjbri- 
canL 


Dated:  August  15, 1995. 
WUliam  K.  Hubbub 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc  95-21377  Filed  8-2fr-95:  8:45  am] 
sajjNQ  cooe  4i«o>«i-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Servioe 
26CFRPart40 

[TO  8610) 

RIN  154S-^T26 

Depoaits  of  Excise  Taxes 

AQENCY:  Internal  Rev9nue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regiilations  relating  to 
deposits  of  excise  taxes.  These 
temporary  regulations  reflect  changes  to 
the  law  made  by  the  Uruguay  Round 
Agreements  Act  and  affect  persons 
required  to  make  deposits  of  excise 
taxes.  The  text  of  these  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffinan.  (202)  622-3130  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  amendments 
to  the  Excise  Tax  Procedural 
Regulations  (26  CFR  part  40)  relating  to 
deposits  of  excise  taxes.  Effective 
January  1, 1995,  the  Uruguay  Round 
Agreements  Act  of  1994  (the  Act) 
amended  sections  6302(e)  and  (f) 
(relating  to  deposits  of  excise  taxes).  As 
amended,  these  provisions  require  an 
additional  deposit  of  all  excise  taxes 
except  air  transportation  taxes  in 
September  of  each  year.  Beginning  in 
1997,  the  amendments  also  apply  to  air 
transportation  taxes.  These  temporary 
regulations  provide  safe  harbor  niles  for 
that  additional  deposit  of  tax. 

Under  existing  rules,  deposits  of 
excise  taxes  for  a  semimonthly  period 
generally  must  equal  the  amoimt  of  tax 
liability  inciured  (or  in  the  case  of 
collected  taxes,  the  amount  of  tax 
coUected)  during  that  semimonthly 
period  unless  a  safe  harbor  appUes. 
Sections  40.6302(c>-l(c)  and 
40.6302(c)-2(b)  (2)  and  (3)  provide  two 
safe  harbor  rules  for  computing  the 
amount  of  tax  required  to  be  deposited: 
the  look-back  quarter  safe  harbor  rule 
and  the  ourent  liability  safe  harbor  rule. 

These  temporary  regulations  modify 
the  safe  harbor  rules  to  reflect  the 
amendments  made  by  the  Act. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (S 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  Ruth  Hoffman,  Office 
of  Assistant  Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 
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■I  af  Amendments  to  the 


Accordingly,  26  CFR  part  40  is 
MBended  as  follows: 

PART  40-EXOiSE  TAX  PROCEDURAL 
REGULATIONS 

Paragrapk  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

AHdMNitjr:  26  U.S.C.  780  *  *  * 

Par.  2.  Section  40.6302(c)-5T  is 
added  to  read  as  follows: 

|4af3lt<ehST    UaaofOevemmant 

i;  nilea  under  seetlona  8302(e) 
PI  IHnvorery). 

(a)  Applicability;  meaning  of  terms. 
This  secticm  sets  forth  rules  relating  to 
the  excise  tax  deposits  required  under 
sections  6302(e)(2)  and  (f).  Terms  used 
both  in  this  section  and  in  any  other 
provision  of  §  40.6302(c)-l,  40.6302(c>- 
2,  40.6302(c)-3.  or  40.6302(c)-4  have 
the  same  meaning  for  purposes  of  this 
section  as  when  used  in  such  other 
provision. 

(b)  Nine-day  rule  and  14-day  rule 
taxes — (1)  Deposits  required.  In  the  case 
of  deposits  of  9-day  rule  taxes  and  14- 
day  rule  taxes  for  the  second 
semimonthly  period  in  September, 
separate  deposits  are  required  for  the 
period  September  16th-26th  and  the 
period  September  27th-30th. 

(2)  Amount  of  deposit;  in  general. 
Each  deposit  of  a  class  of  tax  (that  is,  9- 
day  rule  taxes  or  14-day  rule  taxes) 
reqiiired  under  this  paragraph  (b)  for  the 
periods  September  16th-26th  and 
September  27th-30th  must  be  not  less 
than  the  amount  of  net  tax  liability 
incurred  for  the  class  of  tax  during  the 
period.  The  net  tax  liability  inciured  for 
a  class  of  tax  dtuing  these  periods  may 
be  computed  by — 

(i)  Determining  the  amount  of  net  tax 
liability  reasonably  expected  to  be 
incurred  for  the  class  of  tax  diuing  the 
second  semimonthly  period  in 
September; 

(ii)  Treating  11/15  (73.34  percent)  of 
such  amount  as  the  net  tax  liability 
inciured  diuing  the  i>eriod  September 
16th-26th;  and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(b)(2)(i)  of  this  section  (adjusted  to 
reflect  net  tax  liability  actually  inciured 
through  the  end  of  September)  as  the  net 
tax  liabihty  incurred  during  the  period 
September  27th-30th. 

(3)  Amount  of  deposit;  safe  harbor 
rules.  In  the  case  of  a  class  of  tax  for 
which  an  additional  September  deposit 
is  required  under  this  paragraph  (b),  the 
safe  harbor  rules  of  §  40.6302(c)-l(c)  are 
modified  as  follows: 


(i)  Safe  harbor  rule  based  on  look- 
back quarter  liability.  The  safe  harbor 
rule  of  §  40.6302(c)-l(cH2)(i)  does  not 
apply  for  the  third  calendar  quarter 
ume 


(A)  The  deposit  of  taxes  in  that  class 
for  the  period  September  16th-26th  is 
not  less  than  >Vbo  (12.23  percent)  of  the 
net  tax  liability  reported  for  the  class  of 
tax  for  the  look-back  quarter;  and 

(B)  The  total  deposit  of  taxes  in  that 
class  for  the  second  semimonthly  period 
in  September  is  not  less  than  V«  (16.67 
percent)  of  the  net  tax  liability  reported 
for  the  class  of  tax  for  the  look-back 
quarter. 

(ii)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbw  rule  of 
§40.6302(c)-l(c)(3)(i)  does  not  apply  for 
the  third  calendar  quarter  unless — 

(A)  The  deposit  of  taxes  in  that  class 
for  the  period  September  16th-26th  is 
not  less  than  69.67  percent  of  the  net  tax 
liability  for  the  class  of  tax  for  the 
second  semimonthly  period  in 
September;  and 

(B)  The  total  deposit  of  taxes  in  that 
class  for  the  second  semimonthly  period 
in  September  is  not  less  than  95  percent 
of  the  net  tax  liability  for  the  class  of  tax 
for  that  semimonthly  pariod. 

(4)  Time  to  deposit.  The  deposit 
required  imder  this  paragraph  (b)  for  the 
period  beginning  September  16th  must 
be  made  on  or  before  September  29.  The 
deposit  required  imder  this  paragraph 
(b)  for  the  period  ending  September 
30th  must  be  made  at  the  time 
prescribed  in  S40.6302{c>-l(b)(6)(i)  (or, 
to  the  extent  applicable,  at  the  time 
prescribed  in  §  40.6302(c)-4(b))  for 
making  deposits  for  the  second 
semimonthly  period  in  September. 

(c)  30-day  rule  taxes — (1)  Deposits 
required.  In  the  case  of  deposits  of  30- 
day  rule  taxes  for  the  first  semimonthly 
period  in  September,  separate  deposits 
are  required  for  the  period  September 
Ist-llth  and  the  period  September 
12th-15th. 

(2)  Amount  of  deposit;  in  general. 
Each  deposit  of  30-day  rule  taxes 
required  under  this  paragraph  (c)  for  the 
periods  September  Ist-llth  and 
September  12th-15th  must  be  not  less 
than  the  amount  of  net  tax  liabiUty 
incurred  for  30-day  rule  taxes  during  the 
period.  The  net  tax  liability  incurred 
during  these  periods  may  be  computed 
by- 

(i)  Determining  the  amount  of  net  tax 
Uabihty  incurred  during  the  first 
semimonthly  period  in  September  (or,  if 
semimonthly  liability  is  computed  by 
dividing  monthly  liability  by  two,  the 
amount  reasonably  expected  to  be 
incurred); 

(ii)  Treating  *Vi8  (73.34  percent)  of 
such  amount  as  the  net  tax  liability 


inciured  during  the  poind  September 
Ist-llth;  and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(c)(2)(i)  of  this  section  (adjusted,  if  such 
amount  is  based  on  reasonable 
expectations,  to  reflect  net  tax  liability 
actually  incurred  through  the  end  of 
September)  as  the  net  tax  liability 
incurred  during  the  period  September 
12th-15th. 

(3)  Amount  of  deposit;  safe  harbor 
rules.  In  the  case  of  30-day  rule  taxes  for 
which  an  additional  September  deposit 
is  required  under  this  paragraph  (c),  the 
safe  harbor  rules  of  §  40.6302(c)-2(b)  are 
modified  as  follows: 

(i)  Safe  harbor  rule  based  on  look- 
back quarter  liabiUty.  The  safe  harbor 
rule  of  §  40.6302(c}-2(b)(2)  does  not 
apply  for  the  third  calendar  quarter 
unless — 

(A)  The  deposit  of  30-day  rule  taxes 
for  the  period  September  Ist-llth  is  not 
less  than  "/te  (12.23  percent)  of  the  net 
tax  liability  reported  for  30-day  rule 
taxes  for  the  look-back  quarter;  and 

(B)  The  total  deposit  of  30-day  rule 
taxes  for  the  first  semimonthly  period  in 
September  is  not  less  than  ^^  (16.67 
percent)  of  the  net  tax  liabiUty  reported 
for  30-day  rule  taxes  for  the  look-back 
quarter. 

(ii)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbor  rule  of 
§  40.6302(c)-2(b)(3)  does  not  apply  for 
the  third  calendar  quarter  unless — 

(A)  The  deposit  of  30-day  rule  taxes 
for  the  period  September  Ist-llth  is  not 
less  than  69.67  percent  of  the  net  tax 
hability  for  30-day  rule  taxes  for  the  first 
semimonthly  period  in  September;  and 

(B)  The  total  deposit  of  30-day  rule 
taxes  for  the  first  semimonthly  period  in 
September  is  not  less  than  95  percent  of 
the  net  tax  liability  for  30-day  rule  taxes 
for  that  semimonthly  period. 

(4)  Time  to  deposit.  The  deposit 
required  under  this  paragraph  (c)  for  the 
period  beginning  September  Ist  and  the 
deposit  of  30-day  rule  taxes  for  the 
second  semimonthly  period  in  August 
must  be  made  on  or  before  September 
29.  The  deposit  required  under  this 
paragraph  (c)  for  the  period  ending 
September  15th  must  be  made  at  the 
time  prescribed  in  §  40.6302(c)-2(b)(l) 
for  making  deposits  for  the  first 
semimonthly  period  in  September. 

(d)  Alternative  method  taxes — (1) 
Deposits  required.  In  the  case  of 
alternative  method  taxes  charged  (that 
is,  included  in  amounts  billed  or  tickets 
sold)  during  the  first  semimonthly 
period  in  September,  separate  deposits 
are  required  for  the  taxes  charged  during 
the  period  September  Ist-llth  and  the 
period  September  12th-15th. 
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(2)  Amount  of  deposit;  in  general. 
Each  deposit  of  alternative  method  taxes 
required  under  this  paragraph  (d)  for  the 
periods  September  Ist-llth  and 
September  12th-15th  must  be  not  less 
than  the  amount  of  alternative  method 
taxes  charged  during  the  period.  The 
amount  of  alternative  mediod  taxes 
charged  during  these  periods  may  be 
computed  by — 

(i)  Determining  the  net  amoimt  of 
alternative  method  taxes  reflected  in  the 
separate  accoimt  for  the  first 
semimonthly  period  in  September  (or 
one-half  of  the  net  amount  of  alternative 
method  taxes  reasonably  expected  to  be 
reflected  in  the  separate  accoimt  for  the 
month  of  September); 

(ii)  Treating  "As  (73.34  percent)  of 
such  amount  as  the  amount  charged 
diuing  the  period  September  Ist-llth; 
and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(d)(2){i)  of  this  section  (adjusted,  if  such 
amount  is  based  on  reasonable 
expectations,  to  reflect  actual  charges 
through  the  end  of  September]  as  the 
amoimt  charged  during  the  period 
September  12th-15th. 

(3)  Amount  of  deposit;  safe  harbor 
rules.  In  the  case  of  alternative  method 
taxes  for  which  an  additional  September 
deposit  is  required  under  this  paragraph 
(d),  the  safe  harbor  rules  of  §  40.6302(c)- 
1(c)  are  modified  as  follows: 

(i)  Safe  harbor  rule  based  on  look-back 
quarter  liability.  The  safe  harbor  rule  of 
§40.6302(c)-l(c)(2)(i)  does  not  apply  for 
the  fourth  calendar  quarter  unless — 

(A)  The  deposit  for  alternative  method 
taxes  charged  during  the  period 
September  Ist-llth  is  not  less  than  ^\^ 
(12.23  percent)  of  the  net  tax  liability 
reported  for  alternative  method  taxes  for 
the  look-back  quarter;  and 

(B)  The  total  deposit  for  alternative 
method  taxes  charged  during  the  first 
semimonthly  period  in  September  is  not 
less  than  'A  (16.67  percent)  of  the  net 
tax  liability  reported  for  alternative 
method  taxes  for  the  look-back  quarter. 

(ii)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbor  rule  of 
§40.6302(c}-l(c)(3){i)  does  not  apply  for 
the  fourth  calendar  quarter  unless — 

(A)  The  deposit  for  alternative  method 
taxes  charged  during  the  period 
September  Ist-llth  is  not  less  than 
69.67  percent  of  the  alternative  method 
taxes  charged  during  the  first 
semimonthly  period  in  September;  and 

(B)  The  total  deposit  for  alternative 
method  taxes  charged  during  the  first 
semimonthly  period  in  September  is  not 
less  than  95  percent  of  the  alternative 
method  taxes  charged  during  that 
semimonthly  period. 


(4)  Time  to  deposit.  The  deposit 
required  under  this  paragraph  (d)  for 
taxes  charged  during  the  period 
beginning  September  1st  must  be  made 
on  or  before  September  29.  The  deposit 
of  alternative  method  taxes  required 
under  this  paragraph  (d)  for  taxes 
charged  during  the  period  ending 
September  15th  must  be  made  at  the 
time  prescribed  in  §  40.6302(c>-3(c)  for 
making  deposits  for  the  first 
semimonthly  period  in  October. 

(e)  Modifications  for  persons  not 
required  to  use  electronic  funds  transfer. 
In  the  case  of  a  person  that  is  not 
required  to  depesit  excise  taxes  by 
electronic  funds  transfer  (a  non-ETT 
depositor),  the  rules  of  paragraphs  (b), 
(c),  and  (d)  apply  with  the  following 
modifications: 

(1)  The  periods  for  which  separate 
deposits  must  be  made  under  paragraph 

(b)  of  this  section  are  September  16th- 
25th  and  September  26th-30th.  In 
addition,  the  deposit  required  for  the 
period  beginning  September  16th  must 
be  made  on  or  before  September  28. 

(2)  The  periods  for  wmch  separate 
deposits  must  be  made  under  paragraph 

(c)  of  this  section  are  September  1st- 
10th  and  September  llth-15th.  In 
addition,  the  deposit  required  for  the 
period  beginning  September  1st  and  the 
deposit  of  30-day  rule  taxes  for  the 
second  semimonthly  period  in  August 
must  be  made  on  or  before  September 
28. 

(3)  The  taxes  for  which  separate 
deposits  must  be  made  under  paragraph 

(d)  of  this  section  are  those  charged 
during  the  periods  September  Ist-lOth 
and  September  llth-lSth.  In  addition, 
the  deposit  required  for  taxes  charged 
during  the  period  beginning  September 
1st  must  be  made  on  or  before 
September  28. 

(4)  The  generally  applicable  fractions 
and  percentages  are  modified  to  reflect 
the  different  deposit  periods  in 
accordance  with  the  follov«ring  table: 


GeneraNy  applicable 
fractions  and  percent- 


''As  (73.34  percent) 
''Ao  (12.23  percent) 


69.67  percent 


Modfication  fornotv 
EFT  depositors 


'<yi6  (66.67  percent). 
'%o  (11.12  percent). 
63.34  percent 


(f)Pue  date  on  Saturday  or  Sunday— 
(1)  EFT  depositors.  A  deposit  that, 
under  the  rules  of  this  section,  would 
otherwise  be  due  on  September  29  must 
be  made  on  or  before  September  28  if 
September  29  is  a  Saturday  and  on  or 
before  September  30 'if  September  29  is 
a  Sunday. 

(2)  Non-EFT  depositors.  A  deposit 
that,  under  the  rules  of  this  section, 
would  otherwise  be  due  on  September 


28  must  be  made  on  or  before 
September  27  if  September  28  is  a 
Saturday  and  on  or  before  September  29 
if  September  28  is  a  Sunday. 

(g)  Special  rules  for  section  4081  taxes 
superseded.  Deposits  for  the  second 
semimonthly  period  in  September  of 
taxes  imposed  by  section  4081  must  be 
made  under  the  rules  of  this  section  and 
without  regard  to  the  special  rules  for 
such  deposits  under  §40.6302(c)-l. 

(h)  Effective  date— {1)  In  general. 
Except  as  provided  in  paragraph  {h)(2) 
of  this  section,  this  section  is  effective 
August  1, 1995. 

(2)  Air  transportation  taxes.  For  air 
transportation  taxes,  this  section  is 
effective  January  1, 1997. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  August  3, 1995. 
Leslie  Sunueb, 

Assistant  Secretary  of  the  Treasury.         * 
(FR  Doc.  9S-21438  Filed  8-2&-g5:  8:45  am] 
MUJNQ  COM  40S-ei-U 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Corps  of  Engineers 

33  CFR  Part  322 

Permits  for  Structures  Located  WIttiln 
Shipping  Safety  Fairways 

AQENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTKM:  Final  rule. 

SUMMARY:  The  Corps  is  changing  its 
rules  regarding  permits  for  the 
placement  of  temporary  anchors,  cables 
and  chains  for  floating  or 
semisubmersible  drilling  rigs  within 
shipping  safety  fairways.  Shipping 
safety  fairways  and  anchorages  are 
estabUshed  on  the  Outer  Continental 
Shelf  by  the  U.S.  Coast  Guard  to  provide 
unobstructed  approaches  for  vessels 
using  U.S.  ports.  This  change  arises  as 
a  result  of  requests  by  offshore  oil     ■ 
companies  for  exemptions  to  the 
provisions  of  the  existing  rule  because 
drilling  and  production  technologies 
have  greatly  extended  the  range  of 
deep  water  drilling  and  the  120  day  time 
limits  placed  on  temporary  structures 
allowed  within  fairway  boundaries  are 
no  longer  reasonable. 
EFFECTIVE  DATE:  September  28, 1995. 
FOR  FURTHER  INFORMATIOH  CONTACT:  Mr. 
Ralph  T.  Eppard  at  (202)  761-1783. 
SUPPt^MENTARV  INFORMATKM: 
Department  of  the  Army  permits  are 
required  for  the  construction  of  any 
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ttnicture  in  or  over  any  navigable  water 
of  the  United  States  pursuant  to  Section 
10  of  the  Rivers  and  Harbors  Act  of  1899 
(30  Stat.  1151;  33  U.S.C.  403).  This 
authority  was  extended  to  artificial 
islands  and  fixed  structures  located  on 
the  Outer  Continental  Shelf  (OCS)  by 
Section  4(f)  of  the  Outer  Continental 
Shelf  Lands  Act  of  1953  (67  Stat.  463; 
43  U.S.C.  1333(e)). 

Background 

Pursuant  to  the  cited  authorities,  the 
Corps  promulgated  regulations  in  33 
CFR  209.135  establishing  shipping 
safety  fairways  in  the  Gulf  of  Mexico  to 
provide  obstruction-free  routes  for 
vessels  in  approaches  to  United  States 
ports.  The  Corps  provided  these 
obstruction-free  routes  by  denying 
permits  for  structures  within  certain 
designated  lanes.  In  1978,  the  Ports  and 
Waterways  Safety  Act  (PWSA),  was 
amended  to  delegate  authority  to  the 
Department  of  Transportation  and  the 
Commandant,  U.S.  Coast  Guard  to 
establish  vessel  routing  measures, 
including  fairways  and  fairway 
anchorages.  In  accordance  with  the 
PWSA,  the  Coast  Guard  completed  the 
required  studies  and  published  final 
rules  establishing  shipping  safety 
fiairways  on  May  13, 1982.  The  Corps 
subsequently  revoked  its  furway 
regulations  in  Section  209.135(d)  but 
retained  paragraph  (b),  which  contains 
the  conditions  under  which  the 
nationwide  permit  for  oil  e}q>loration 
and  production  structures  on  the  OCS 
(33  CFR  330.5(a)(8)),  was  issued.  On 
November  13, 1986,  the  Corps  fairway 
regulations  were  repromulgated  in  33 
CFR  322.5(1)  to  consolidate. all  permit 
regulations  for  structures  in  the  same 
pert. 

When  the  regulations  allowing 
tem[K>rary  structures  within  fairways 
were  promulgated  by  the  Corps  in  1981, 
deepwater  drilling  occurred  in  water 
depths  of  300  to  600  feet.  At  that  time 
the  limitation  of  120  days  that 
temporary  anchors  would  be  allowed 
within  fairways  was  considered 
reasonable,  ff  the  exploratory  well  was 
successful,  a  conventional  fixed 
production  platform  would  be  used  and 
there  would  be  no  further  need  to 
tnnintwin  the  anchors  within  the 
fairway.  Presently,  according  to  offshore 
hydrocaifoon  exploratipn  and 
production  companies,  technology  has 
extended  the  range  of  deepwater  drilling 
to  water  depths  of  1,000  to  4,000  feet. 
As  a  result,  drilling  times  have 
Increased  and  production  methods  have 
changed.  Accordingly,  the  limitation  on 
the  length  of  time  (120  days),  that  an 
anchor  is  allowed  within  a  fairway  may 
not  be  appropriate,  particularly  in  water 


depths  in  excess  of  600  feet.  The 
industry  has  available  many  types  of  ' 
production  platforms,  including  floating 
production  systems  that  are  andiored  in 
place  during  the  productive  life  of  the 
reserves  and  then  moved  to  a  new 
location.  In  water  depths  greater  than 
600  feet,  the  floating  production 
platform  t>ecomes  an  important 
production  option  and  in  water  depths 
greater  than  1,000  feet  these  units  are 
essential.  In  many  instances,  the  only 
obstacle  to  using  this  type  of  system  to 
drill  and  produce  hydrocarbons  is  the 
location  of  a  fairway.  Current 
regulations  require  that  the  production 
system  be  plaoad  at  great  distance  from 
the  fairway  in  order  to  keep  the  anchors 
clear  of  the  fairway.  The  result  is  that 
there  may  be  hydrocarbon  bearing  lease 
areas  that  cannot  be  effectively 
penetrated  and  produced.  It  should  be 
noted  that  the  requirement  that  the  rig 
must  be  situated  as  necessary  to  insure 
that  the  minimum  clearance  over  an 
anchor  line  within  a  feirway  is  125  fiset, 
is  not  changed  by  these  amendments.  In 
addition,  these  amendments  are  not 
intended  to  allow  drilling  structures 
Mdthin  the  feirways. 

On  July  7, 1994,  we  published  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Re^eter,  sofidting 
comments  on  four  separate  options 
concerning  this  matter.  On  May  1, 1995, 
we  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
soliciting  public  comment  on  the  option 
which  wcmld  remove  the  120  day  time 
restrictions  when  water  depths  exceed 
600  feet.  We  received  eight  letters  in 
support  of  the  proposed  change.  We  did 
not  receive  any  objections  to  the 
proposed  change.  Two  of  the 
commenters  requested  that  the  words 
"production  feciUties"  be  added  to 
clarify  the  rule.  We  agree  with  the 
addition  of  the  production  faciUties  as 
requested.  The  preamble  to  the 
advanced  notice  and  the  proposed  rule 
referred  to  production  platforms  and 
production  systems.  As  proposed,  we 
are  also  amending  the  rules  in  33  CFR 
322.5(1)  by  remoAring  the  word 
"temporary",  making  it  clear  by 
restructuring  the  sentences  that  drilling 
rigs,  including  floating  or 
semisubmersible  drilling  rigs,  are  not 
allowed  within  fairway  boundaries  and 
adding  a  sentence  to  subparagraph  (i)  to 
eliminate  time  restrictions  on  temporary 
and  permanent  anchors,  attendant  cable 
and  chains  within  fairways  when  water 
depths  exceed  600  feet.  Such  anchors, 
attendant  cable  and  chains  must  be  for 
floating  or  semisubmersible  exploratory 
or  production  drilling  rigs  only.  In  areas 
where  water  depths  are  less  than  600 


feet,  the  time  limit  of  120  days 
continues  to  apply. 

Regulatory  Analsrses  and  Netices 

The  Corps  has  determined  in 
accordance  with  E.0. 12866  that  this 
rule  is  not  a  major  rule.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers;  individual  industries. 
Federal,  State  or  local  Governments  or 
geographic  regions.  It  will  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Pursuant  to 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354, 1  certify  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
the  rule  would  remove  a  restriction 
allowing  access  to  areas  on  the  outer 
continental  shelf  previously 
unavailable. 

List  of  Subiects  in  33  CFR  Part  322 

Continental  shelf.  Electric  power. 
Navigation,  Water  pollution  control. 
Waterways. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  amending  Part  322 
of  TiUe  33,  as  follows: 

PART  322— PERMTTS  FOR 
STRUCTURES  OR  WORK  IN  OR 
AFFECTING  NAVIGABLE  WATERS  OF 
THE  UNITED  STATES 

1.  The  authority  dUtion  for  Part  322 
continues  to  read  as  follows: 

Authority:  33  U.S.C  403. 

2.  Section  322.5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (1)(1),  redesignating 
paragraphs  (l)(l)(i)  through  (l)(l)(vi)  as 
paragraphs  (l)(l)(ii)  through  (l)(l)(vii) 
respectively,  adding  a  new  paragraph 
(l)(l)(i),  and  revising  redesignated 
paragraph  (l)(l)(ii)  to  read  as  follows: 

1322.5   Special  pdleln. 

(1)  Shipping  safety  fiairways  and 
anchorage  areas. 
•        *        *        •        • 

(1)  The  Department  of  the  Army  will 
grant  no  permits  for  the  erection  of 
structures  in  areas  designated  as 
fairways,  except  that  d^trict  engineers 
may  permit  anchors  and  attendant 
cables  or  chains  for  floating  or 
semisubmersible  drilling  rigs  to  be 
placed  within  a  feirway  provided  the 
following  conditions  are  met: 

(i)  The  purpose  of  such  anchors  and 
attendant  cables  or  chains  as  used  in 


A 
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this  section  is  to  stabilize  floating 
production  fedlities  or  sonisubmersible 
drilling  rigs  which  are  located  outside 
the  boundaries  of  the  fairway. 

(ii)  In  water  depths  of  600  feet  or  less, 
the  installation  of  anchors  and  attendant 
cables  or  chains  within  fairways  must 
be  temporary  and  shall  be  allowed  to 
remain  only  120  days.  This  period  may 
be  extended  by  the  district  engineer 
provided  reasonable  cause  for  such 
extension  can  be  shown  and  the 
extension  is  otherwise  justified.  In  water 
depths  greater  than  600  feet,  time 
restrictions  on  anchors  and  attendant 
cables  or  chains  located  within  a 
fairway,  whether  temporary  or 
permanent,  shall  not  apply. 
•        •        *        *        • 

Dated  August  IS,  1995. 

Stanley  G.  Gcnaga, 

Major  General,  U.S.  Anny,  Director  ofCMl 
Works. 

[FR  Doc  95-21112  Piled  8-28-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 

FRi-S284-e] 

RIN  2060-nAF96 

Tranaportatkm  Conformtty  Rule  ■ 
Amendments:  Authority  for 
Transportation  Conformity  Nitrogen 
Oxides  Waivers 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  In  this  document  EPA  amends 
the  November  24, 1993,  final 
transportation  confonnity  rule  to  change 
the  statutory  authority  for  exempting 
certain  areas  from  certain  nitrogen 
oxides  provisions  of  the  transportation 
conformity  rulr .  This  change  is 
necessary  to  implement  the  conformity 
rule  in  a  legally  correct  manner  and  to 
allow  EPA  to  approve  nitrogen  oxides 
exemptions  for  certain  areas. 

This  interim  final  rule  is  effective 
immediately  upon  pubUcation. 
However,  EPA  will  also  conduct  full 
notice-and-comment  rulemaking  on 
EPA's  interpretatio4S  regarding 
implementation  of  the  provisions 
addressed  in  this  interim  final  rule.  A 
proposed  nile  that  addresses  this  issue 
(among  other  things)  is  published  in  the 
proposed  rule  section  of  this  Federal 
Re^ster.  Public  conunents  will  be 
addressed  in  a  subsequent  final  rule. 
EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  on  August  29, 1995. 


Comments  on  this  action  must  be 
received  by  September  28, 1995. 
AOORESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center.  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-95-05,  401  M 
Street.  S.W.,  Washington,  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathryn  Sergeant,  Emission  Control 
Strategies  Branch,  Emission  Planning 
and  Strategies  Division,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road.  Ann  Arbor,  MI  48105. 
(313)  668-4441. 

SUPPLEMENTARY  MFORMATKM:  This 
interim  final  nile  changes  the  statutory 
authority  for  transportation  conformity 
nitrogen  oxides  (NOx)  exemptions  from 
Clean  Air  Act  section  182(f)  to  section 
182(b)(1),  for  areas  subject  to  section 
182(b)(1). 

The  provisions  of  this  interim  final 
rule  shall  apply  immediately  upon 
publication.  However,  EPA  will  also 
conduct  full  notice-and-comment 
rulemaking  on  EPA's  interpretations 
regarding  implementation  of  these 
provisicHis.  A  proposed  rule  that 
discusses  these  interpretations  (among 
other  things)  is  published  in  the 
proposed  rule  section  of  this  Federal 
Register,  and  the  public  comment  on 
this  proposal  will  last  until  September 
28, 1995.  Public  comments  will  be 
addressed  in  a  subsequent  final  rule. 

This  portion  of  the  proposal  is  being 
pubUshed  as  an  interim  final  rule 
without  benefit  of  a  prior  proposal  and 
public  comment  period  because  EPA 
finds  that  "good  cause"  exists  under  the 
Administrative  Procedures  Act  ("APA") 
5  U.S.C.  553(b)(B)  for  deferring  those 
procedures  xmtil  after  publishing  the 
change  as  an  interim  final  rule,  hi 
changing  the  transportation  conformity 
rule's  reference  from  Clean  Air  Act 
section  182(f)  to  section  182(b)(1)  as  the 
statutory  authority  for  waiving  the 
requirement  to  control  NOx  emissions 
in  areas  subject  to  section  182(b)(1). 
EPA  finds  that  good  cause  exists  for  at 
least  two  reasons.  First,  it  is  contrary  to 
the  public  interest  in  light  of  the  clear 
statutory  reference  to  section  182(b)(1) 
to  continue  ofiiaring  such  relief  under 
the  erroneous  statutory  reference  in  the 
transportation  conformity  rule.  Section 
176(c)(3)(A)(iii)  of  the  Act's 
transportation  conformity  provisions 
expUdtly  states  that.  Ua  ozone 
nonattainment  areas  to  conform  during 
the  period  before  state  implementation 
plans  are  approved  by  EPA,  such  areas 
must  demonstrate  that  they  are 
achieving  reductions  "consistent  with" 
the  NOx  (and  volatile  organic 


compoimds)  reduction  requirements  of 
section  182(b)(1).  That  section  also 
provides  for  a  vraiver  of  the  NOx 
requirements  if  EPA  determines  that 
such  reductions  woidd  not  contribute  to 
attainment  in  a  particular  area.  Thus, 
given  the  clear  intent  of  the  statutory 
language,  EPA  beUeves  it  is  unnecessary 
to  undertake  in  advance  full  pubUc 
rulemaking  procedures  when  it  is  acting 
to  correct  an  obvious  error  and,  thereby, 
fadhtate  the  lawful  and  effective 
implementation  of  section  176(c)  of  the 
Qean  Ah-  Act. 

Second,  in  taking  this  action,  EPA  is 
responding  to  repeated  pubhc 
comments  the  Agency  received  in 
several  individual  NOx  exemption 
rulemaking  actions.  These  comments 
pointed  out  that  the  correct  statutory 
authority  for  reUeving  interim-period 
transpoitation  conformity  NOx 
requirements  is  section  182(b)(1). 
Formal  written  requests  have  also  been 
submitted  to  EPA  requesting  that  this 
portion  of  the  transportation  conformity 
rule  be  revised  so  as  to  be  consistent 
with  the  clear  intent  and  language  of  the 
Act. 

This  interim  final  rule  is  taking  effect 
immediately  upon  publication  because, 
as  described  above,  EPA  believes  it  is 
contrary  to  public  interest  to  continue 
acting  in  contravention  of  section 
176(c)(3)(A)(iii)'s  requirement  to  adhere 
to  the  procedures  and  requirements  in 
section  182(b)(1)  when  considering  the 
conformity  status  of  transportation- 
related  actions  during  the  interim 
period.  EPA  therefore  finds  good  cause 
to  forego  the  30-day  period  between 
publication  and  the  effective  date 
ordinarily  applied  under  the  APA.  5 
U.S.C.  553(d),  and  make  this  interim 
final  rule  effective  immediately  for  the 
same  reasons  described  above  in 
justification  of  taking  final  action 
without  prior  proposal. 

ListofSubiects 

40CFRPart51 

Environmental  protection, 
Administrative  practice  and  procedure. 
Carbon  monoxide.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  93 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Ozone. 
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Dated:  August  17, 1995. 
Carol  M.  BrowiMr, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  parts  51  and  93  are 
proposed  to  be  amended  as  follows: 

PARTS  51  AND  93-(AMENDEP] 

1.  The  authority  citation  for  parts  51 
and  93  continues  to  read  as  follows: 

Aodioritjr-  42  U.S.C  7401-7671q. 

2.  The  idmtical  text  of  §§  51.394  and 
93.102  is  amended  by  revising 
paragraph  (b)(3)(i)  to  read  as  follows: 

f    .  AppllcabUity. 

•        •        •        •        • 

(b)*  •  • 
(3)*  •  * 

(i)  Volatile  organic  compounds  and 
nitrogen  oxides  in  ozone  areas  (unless 
the  Administrator  determines  that 
additional  reductions  of  NOx  woidd  not 
coDtribute  to  attainment); 
*i '      •  .      *        *        • 

[FR  Doc.  95-21404  Filed  6-2S-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7155 
[00-035-1430-01;  COC-6S886] 

Withdrawal  of  National  Foreet  Syetem 
Land  for  SteamtMMt  Ski  Aree;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  3,462  acres  of  National 
Forest  System  land  from  mining  for  50 
yeara  to  protect  recreational  resources 
and  fadUties  at  the  Steamboat  Ski  Area. 
This  land  has  been  and  will  remain 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land  and  to  mineral  leasing. 
effective  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076, 303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 


States  mining  laws  (30  U.S.C  Ch.  2 
(1988)).  for  protection  of  facilities  and 
resources  at  the  Steamboat  Sid  Area: 

Kontt  National  Forest 

A  tract  of  land  located  in  T.  5  N..  R.  83  W.. 
T.  5  N.,  R.  84  W..  T.  6  N..  R.  83  W.,  and  T. 
6  N.,  R.  84  W.,  all  of  the  Sixth  Principal 
Meridian,  County  of  Routt,  State  of  Colorado, 
described  as  follows: 

Commencing  at  the  Northwest  Comer  of 
Section  27,  T.  6  N..  R.  84  W.,  from  which  the 
WVi  Comer  of  said  Section  27  bears  S. 
1'47'53"  W.,  thence  N.  61*5r38"  B.,  6089.67 
ft  to  the  WV4  Comer  of  Section  23,  T.  6  N., 
R.  84  W.,  and  the 

TRUE  POINT  OF  BEGINNING: 

Thence  N.  89°59  E.,  1014.00  ft;  N.  60'45' 
E..  277.00  ft.;  N.  44*20'  E..  550.00  ft;  N. 
49''57'  E.,  159.00  ft.;  N.  66»00'  E..  1290.00  ft.; 
N.  38»41'24"  E.,  331.44  ft;  N.  24*46'28"  £., 
1031.96  ft.; 

Thence  Northeaatetly,  1973.55  ft.  along  the 
arc  of  a  curve  concave  to  the  Southeast  to  a 
point  of  compound  curve,  said  arc  having  a 
radius  of  3800.00  ft. ,  a  central  angle  of 
29°45'25"  and  being  subtended  by  a  chord 
that  bears  N.  69»07'18"  E..  1951.45  ft; 

Thence  Easterly,  1393.30  ft  along  the  arc 
of  said  compound  curve  to  a  point  of  reverse 
curve,  said  arc  having  a  radius  of  3100.00  ft 
a  central  angle  of  25''45'06"  and  being 
subtended  by  a  chord  that  bean  S.  83<'07'27" 
E.,  1381.60  ft; 

Tlience  Southeasterly,  1085.30  ft  along  the 
arc  of  said  reverae  curve  to  a  second  point 
of  reverae  curve,  said  arc  having  a  radius  of 
7150.00  ft.,  a  central  angle  of  8"'41'49"  and 
being  subtended  by  a  chord  that  bean  S. 
74»35'49"  E.,  1084.26  ft.; 

Thence  Southeasterly,  662.60  ft.  along  the 
arc  of  said  second  reverse  curve,  said  arc 
having  a  radius  of  2600.00  ft.,  a  central  angle 
of  14'>3606  and  being  subtended  by  a  chord 
that  bean  S.  71"'38'40"  E.,  660.81  ft; 

Thence  S.  43<'43'  E.,  1205.00  ft.;  Thence  S. 
55»56'  E..  2630.00  ft; 

Thence  S.  35»36'  E.,  1365.00  ft  to  apoint 
of  curve  to  the  right; 

Thence  Southeasterly,  1094.33  ft.  along  the 
arc  of  said  curve,  said  arc  having  a  radius  of 
4000.00  ft.  a  central  angle  of  15'40'30"  and 
being  subtended  by  a  chord  that  bean  S. 
27'45'45"E.,  1090.92  ft; 

Thence  Southeasterly,  78.88  ft  along  the 
arc  of  a  curve  concave  to  the  Northeast,  said 
arc  having  a  radius  of  720.00  feet,  a  central 
angle  of  6''16'38"  and  being  subtended  by  a 
chord  that  bean  S.  75''16'25"  E.,  78.84  ft.; 

Thence  S.  65''04'29"  E.,  1558.99  ft.; 

Thence  Southwesterly,  1666.96  ft.  along 
the  arc  of  a  curve  concave  to  the  Southeast, 
said  arc  having  a  radius  of  7540.00  ft.,  a 
central  angle  of  12''40'01"  and  being 
subtended  by  a  chord  that  bean  S.  13*29'32" 
W., 

1863.57  ft.; 

Thence  S.  00»39'36"  E..  3042.39  ft; 
S.21»07'W..  3426.85  ft.; 
S.  05»14'  W.,  237.64  ft.; 
S.16»08'W.,  179.00  ft.; 
S.38"34'W.,  316.00  ft;  - 
S.  38''55'  W.,  1431.00  ft.; 
S.43»22'W.,  897.00  ft.; 
S.  4r'53'  W.,  892.00  ft.; 


N.4«»57'W 
N.  65»35'  W 
N.  74»21'W. 
N.  82»14'  W. 
N.  54"58'  W. 
N.  76*27'  W. 
N.  10»18'W. 
N.  32''08'  W. 
N.  2ri5'W. 
N.  20"44'W, 
N.  10»26'W 
N.  15''35'  W 
N.  84''53'  W 
N.  74»48'W 
N.  7r28'W, 
N.  68*25' W, 

N.se'irw 

S.  81*32' W. 
S.  70*51' W. 


,  1082.00  (t: 
,  462.00  ft; 
,  347.00  ft.; 
,  631.00  ft; 
,  102.31  ft.; 
,  2825.00  ft.; 
,  3487.67  ft; 
.  620.24  ft.; 
,  441.00  ft.; 
,616.00  ft; 
,816.00  ft: 
.217.69  ft; 
.,  444.72  ft; 
,  350.00  ft.; 
.,  1055.00  ft; 
,,  380.00  ft.; 
,,485.00  ft.; 
,  1035.00  ft.; 
,  172.08  ft.; 


Thence  N.  01*45'  E.,  52.17  ft;  along  the 
West  line  of  the  SWV4  of  said  sec.  26  to  the 
ViV*  Comer  of  said  sec.  26; 

Thence  N.  01*43'  E.,  2694.12  ft.  along  the 
West  line  of  the  NWVt  of  said  sec.  26  to  the 
Northwest  Comer  thereof. 

Thence  N.  01*24'  E..  2578.62  Cset  along  the 
West  line  of  the  SWV4  of  said  sec  23  to  the 
TRUE  POINT  OF  BEGINNING.  The  area 
described  contains  approxunately  3,462  acres 
of  National  Forest  System  Land  in  Routt 
County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcabiUty  of  those 
pubUc  land  laws  governing  the  use  of 
National  Forest  System  lands  tmder 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  August  17, 1995. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-21318  Filed  8-28-95;  8:45  am) 
BILUNQ  OOOE  4310-J»-P 


43  CFR  Public  Land  Order  7156 

{CO-03S-143(M)1;  000-62463;  OOO- 
57004] 

Withdrawal  of  National  Foreet  Syetem 
Landa  for  Protection  of  Ski  Huta/ 
Lodgee;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  PubUc  land  order. 

SUMMARY:  This  order  withdraws 
approximately  24.8  acres  of  National 
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Forest  System  lands  for  20  years.  This 
withdrawal  will  protect  twelve 
constructed  huts/lodges  that  are  a  part 
of  a  chain  of  overnight  ski  lodges 
between  Leadville,  Aspen,  Dillon,  and 
Vail,  Colorado.  These  lands  have  been 
and  will  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
OfBce,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  Nationd  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  imder  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)).  for  protection  of 
constructed  ski  huts/lodees: 

.  Each  parcel  of  Nationd  Forest  System 
land  is  occupied  by  a  Hut/Lodge  of  the 
Tenth  Mountain  Trail  System  or  the 
Summit  Association  System.  The 
geographical  position  at  the  center  of 
the  Hut/Lodge  facility  at  each  site  has 
been  determined  with  a  2-channel, 
sequencing,  code  phase  Global 
Positioning  System,  nonsurvey  quality 
receiver.  The  position  is  based  on  North 
American  Datum-1927  (NAD27).  The 
dimensions  and  relationship  of  the 
boundaries  of  each  parcel  to  the  Hut/ 
Lodge  is  identical: 

Beginning  at  Comer  No.  1.  from 
which  the  northeast  comer  of  the  hut/ 
lodge  bears  S.  45"  W..  212.13  feet. 

From  Comer  No.  1.  by  metes  and 
bounds,  W.  300  feet  to  comer  No.  2;  S. 
300  feet  to  comer  No.  3;  E.  300  feet  to 
comer  No.  4;  N.  300  feet  to  comer  No. 
1,  the  place  of  beginning. 

Each  parcel  as  described  contains 
approximately  2.07  acres. 

Sixth  Principal  Meridian 

White  River  National  Forest 

Fowler  Milliard  Hut/Lodge;  At 
approximately  Latitude  39°29'34.71"  N.  and 
Longitude  106''17'21.42"  W.  Said  parcel  lies 
in  approximately  SW'/iSWV*  of  section  25, 
T.  6  S.,  R.  80  W.,  (Unsurveyed). 

Jackal  Hut/Lodge  (aka  Schuss  Zesiger);  At 
approximately  Latitude  39''26'18.10"  N.  and 
Longitude  106"IB'37.U"  W.  Said  parcel  lies 
in  approximately  SViNE>/4  and  NViSWV*  of 
Section  13,  T.  7  S.,  R.  80  W.,  (Unsurveyed). 

Gates  Hut/Lodge;  At  approximately 
Latitude  39''23'59.8"  N.  and  Longitude 
106''38'54  1"  W.  Said  parcel  Ues  in 
approximately  SEVaNWV.  of  section  34  T.  7 
S..  R.  83  W.,  (Unsurveyed). 


Estin  Hut/Lodge;  At  approximately 
Latitude  39»27'54.3''N.  and  Longitude 
106»38'56.0"  W.  Said  parcel  lies  in 
approximately  NE'A  of  section  3,  T.  7  S.,  R. 
83  W.,  (Unsurveyed). 

Betty  Bear  Hut/Lodge;  At  approximately 
Latitude  39»15'22.18"  N.  and  Longitude 
106»31'22.34"  W.  Said  parcel  lies  in 
approximately  NEV4NWV4  of  section  23,  T.  9 
S.,  R.  8^  W..  (Unsurveyed). 

Margy's  Hut/Lodge;  At  approximately 
Latitude  39"16'31.198"  N.  and  Longitude 
106*42'46.214"  W.  Said  parcel  lies  in 
approximately  SEV«SEV4SBV4  of  section  12, 
T.  9  S.,  R.  84  W.,  (Unsurveyed). 

McNamara  Hut/Lodge;  At  approximately 
Latitude  39»13'59.10"  N.  and  Longitude 
106«44'17.57"  W.  Said  parcel  lies  in 
approximately  SWV4SEV4  of  section  26,  T.  9 
S..  R.  84  W..  (Unsurveyed). 

San  Isabel  Natioiial  Foreat 

10th  Mountain  Division  Hut/Lodge;  At 
approximately  Latitude  39*22'08.53"  N.  and 
Longitude  106°23'10.84"  W.  Said  parcel  lies 
in  approximately  NEV4NEV4  of  section  12,  T. 
8  S..  R  81  W.,  (Unsurveyed). 

Uncle  Bud's  Hut/Lodge;  At  approximately 
Latitude  39'18'05.26"  N.  and  Longitude 
106»24'17.52''  W.  Said  parcel  lies  in 
approximately  NEV4NEV4  of  section  2.  T.  9 
S,  R.  81 W..  (Unsurveyed). 

Skinner  Hut/Lodge;  At  approximately 
Latitude  39*15'58.9r'  N.  and  Longitude 
106O27'45.97"  W.  Said  parcel  lies  in 
approximately  NfWV4NEV4SWV4  of  section 
17,  T.  9  S..  R.  81  W..  (Unsurveyed). 

Arapaho  National  Foreat 

Francie's  Hut/Lodge;  At  approximately 
Latitude  39»26'18.79"  N.  and  Longitude 
106*04'21.26"  W.  Said  parcel  lies  in 
approximately  SEV4  of  section  14.  T.  7  S.,  R. 
78  W.,  (Unsurveyed). 

Janet's  Hut/Lodge;  At  approximately 
Latitude  39'27'50.63"  N.  and  Longitude 
106'>13'46.63  "  W.  Said  parcel  lies  in 
approximately  SWV4SWV4  of  section  4  and 
NWV4NW  V4  of  section  9.  T.  7  S.,  R  79  W., 
(Unsurveyed). 

The  areas  described  aggregate 
approximately  24.8  acres  of  National  Forest 
System  lands  in  White  River,  Arapaho,  and 
San  Isabel  National  Forests  in  Lake,  Pitkin, 
and  Summit  Cbunties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 


Dated:  August  17, 1995. 
Bob  Aimstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-21322  Filed  8-28-95;  8:45  am] 
BKUNQ  COOC  43ie^(«-^ 

43  CFR  PubNc  Land  Order  7158 
[WY-»3fr-149(M)1:  WYW-84563-03] 

Modification  of  Emcutiv*  Order  No. 
5327,  Dated  April  15, 1930;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  modifies  Executive 
Order  No.  5327,  in  part,  as  to  all  public 
lands  wididrawn  as  oil  shale  lands  in 
Wyoming.  This  acticm  will  restore  the 
public  lands  containing  oil  shale 
deposits  to  the  operation  of  the  public 
land  laws  as  to  conveyances  pursuant  to 
the  Federal  Land  Policy  and 
Management  Act,  43  U.S.C.  1701  (1988), 
and  the  Recreation  and  Public  Purposes 
Act.  43  U.S.C.  869  (1988);  and  will 
restcHe  the  deposits  of  oil  shale  and  the 
public  lands  containing  such  deposits,  to 
the  operation  of  the  public  land  laws  as 
to  exchanges. 

EFFECTIVE  DATE:  September  28. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch.  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003.  307-775-6115. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  cwdered  as  follows: 

1.  Executive  Order  No.  5327  of  April 
15. 1930,  as  amended,  withdrawing  oil 
shale  deposits  and  lands  containing 
such  deposits  for  classification,  is 
hereby  modified  to  open  the  public 
lands  containing  oil  shale  deposits  to 
the  operation  of  the  public  land  laws  as 
to  conveyances  pursuant  to  the  Federal 
Land  PoUcy  and  Management  Abt.  43 
U.S.C.  1701  (1988).  and  the  Recreation 
and  Public  Purposes  Act.  43  U.S.C.  869 
(1988);  and  will  open  the  deposits  of  (Al 
shale  and  the  puUic  lands  containing 
such  deposits  to  the  operation  (rf  the 
public  land  laws  as  to  exchmges. 
insofar  as  it  affects  public  lands  in 
Wyoming. 

2.  At  9:00  a.m.  on  September  28, 
1995,  all  public  lands  containing  oil 
shale  deposits  in  Wyoming  ciurently 
withdrawn  by  Executive  Order  No. 
5327,  shall  be  open  to  the  operation  of 
the  public  land  laws  as  to  conveyances 
pursuant  to  the  Federal  Land  Policy  and 
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Management  Act.  43  U.S.C.  1701  (1988). 
and  the  Recreation  and  Public.  Purposes 
Act.  43  U.S.C.  869  (1988);  and  the 
deposits  of  oil  shale  and  the  public 
lands  containing  such  deposits  shall  be 
open  to  operation  of  the  public  land 
laws  as  to  exchanges,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
September  28. 1995.  shall  be  considered 
as  simultaneously  filed  at  the  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Dated:  August  17, 1995. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-21370  Filed  8-28-95;  8:45  am] 
MLUNQ  CODE  4310-82-P 


FEDERAL  EMERGENCY 
MANAGEiMENT  AGENCY 

44CFRPart65 

CliangM  in  Flood  Elevation 
Detonninations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Modified  base  (1%  aimual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiimi  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  efiiact  for  each  listed  community  prior 
to  this  date. 

addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Qiief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street.  SW. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 


makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication,  llie  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  eaich  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  vrith  44  CFR  Part  65. 

For  rating  purposes,  the  currenUy 
effective  community  number  is  showm 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
-buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  (Sianges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  PoUcy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviroiunental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Ad 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART65— [AIMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.0. 12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

$66.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  wtwre  no- 
tice was  published 

Chief  executive  ofRcer  of  commu- 
nity 

Effective  date  of 
modification 

Community 
No. 

Arizona-  Maricopa 
(FEMA  Docket  No. 

California: 

City  of  Phoenix  

Feb.  1,1995,  Feb.  8, 
1995.  Phoenix  Ga- 
zette. 

The    Honorable    Skip    Rimsze. 
Mayor,  City  of  Phoenix,  200 
West  Washington  Street,  11th 
Fk)or,  Phoenix,  Arizona  85003. 

Jan.  24, 1995 

040061 
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Stale  afxl  county 


Cniba  Costa 
(FEMA  Dock- 
et No.  7133). 


San  Diego 
(FEMA  Dock- 
et No.  7133). 

Contra  Costa 
(FEMA  Dock- 
et No.  7133). 

Mafced(FEMA 
Docket  Na 
7133). 


Merced  (FEMA 
Docket  No. 
7133). 

Ventura  (FEMA 
Docket  Na 
7131). 

Ventura  (FEMA 
Docket  No. 
7131). 


Contra  Coeta 
(FEMA  Dock- 
et No.  7133). 

Iowa-  Story  (FEMA 
Docket  No.  7133). 

Kansas:  ' 

Coffey  (FEMA 
Docket  No. 
7133). 

Sedgwick 
(FEMA  Dock- 
et No.  7133). 


Sedgwick 
(FEMA  Dock- 
et No.  7133). 


Maryland:  Montgom- 
ery (FEMA  Docket 
No.  7133). 


Missouri: 
Pemiscot 
(FEMA  Dock- 
et No.  7133). 

Pemiscott 
(FEMA  Dock- 
et No.  7131). 

Nebraska: 
Lancaster 
(FEMA  Dock- 
et No.  7131). 


Locatk)n 


Uninooiporated 
Areas. 


City  o(  Escondklo 
City  of  Lafayette ... 
City  o(  Merced  .... 


Unincorporated 
Areas. 


City  of  Moorpwk 


Unincorporated 
Areas. 


City  of  Walnut  Creek 


City  of  Ames  ... 


City  of  Burtington 


Unincorporated 
Areas. 


City  of  Wk:tiita 


City  of  Gaitherstxirg 


CityofHayti 


City  of  Hayti  Heights 


City  of  Urttoin 


Dates  and  name  of 
newspaper  wtwre  no- 
lice  was  published 


Feb.  23. 1995.  Mar.  2. 
1995.  Contra  Costa 
Times. 


Mar.  1.1995.  Mar.  8. 
1995.  TknssAdvo- 
cats. 

Feb.  23. 1995.  Mv.  2. 

1995.  Conea  CMS 
Tunes. 

Mar.  1.1995.  Mar.  8. 

1996,  Mlwced  Sun 
Star. 


Mar.  1,1995.  Mar.  8. 
1995.  Afefcetf  Sun 
Star. 

Jan.  20. 1995.  Jan.  27. 
1995.  Star  Free 
Pfees, 

Jan.  20. 1995.  Jan.  27. 
1995.  Star  Free 
Press. 


Feb.  23. 1995.  Mar.  2. 
1995.  Conta  Costa 
Times. 

Feb.  21,  1995.  Feb.  28. 
1995.  OaHy  rnbuna 


Feb.  1. 1995.  Feb.  8. 
1995.  Coffey  County 
Today. 

Mar.  16.  1995.  Mar.  23. 
1995.  Wichita  Eagle. 


Mar.  16.  1995.  Mar.  23, 
1995.  Wchita  Eagle. 


Feb.  1.1995,  Feb.  8. 
1995,  GaJttier8t)urg 
Gazette. 


Feb.  16, 1995.  Feb.  23. 
1995.  Democrat 
Argus. 

Jan.  26. 1995.  Feb.  2. 
1995.  Democrat 
Argus. 


Jan.  18. 1995,  Jan.  25. 
1995,  Lincoti  Jour- 
nal—Star. 


Chief  executive  oflioer  of  commu- 
nity 


The  Honorable  Gayle  Bishop. 
Chairperson,  Contra  Coeta 
County  Board  of  Supen/teors, 
651  Pine  Street,  Martinez,  CaK- 
fomia  94553. 

The  Honorable  Ski  KtoHins. 
Mayor.  City  of  Escondkto.  201 
North  Broadway,  Escondklo. 
CaNfomia  92025. 

The  Honorable  Qayte  Uilkema. 
Mayor,  City  of  Lafayette.  P.O. 
Box  1966,  Latayette.  CaMfbmia 
94549. 

The  Honorable  Richard 
Bemesooni,  Mayor.  City  of 
Merced.  City  HaM.  678  West 
18th  Street.  Meiced,  Caiifomia 
95340. 

Mr.  Clark  Channing,  County  Ad- 
ministrator, Merced  County, 
2222  M  Street,  Merced,  Califor- 
nia 95340. 

The  Honorable  Paul  W. 
Lawrason.  Mayor.  City  of  Moor- 
park.  799  Moorpark  Avenue, 
Moorpark,  CaKkynia  93021. 

The  Honorable  Susan  K.  Lacey, 
Chairperson.  Ventura  County 
Board  of  Supervisors.  800 
South  Vk:toria  Avenue.  Verv 
tura.  Califbmia  93009. 

The  Honorable  Ed  Dimmfck. 
Mayor,  City  of  Walnut  Creek. 
1666  North  Main  Street.  Walnut 
Creek,  CaMfomia  94596. 

The  Honorable  Larry  R.  Curtis. 
Mayor,  City  of  Ames,  P.O.  Box 
81 1.  Ames.  k>wa  50010. 

The  Honorable  Rocky  L  AMbrd, 
Mayor,  City  of  Burlington,  P.O. 
Box  207,  Burtington.  Kansas 
66839. 

The  Honorable  Mark  F.  Schroe- 
der.  Chairman.  Set^wtok 
County  Board  of  Commis- 
snners.  525  North  Iwlain  Street, 
Wichita,  Kansas  67203. 

The  Honorable  Elma  Broadfoot, 
Mayor,  City  of  Wfchita,  City 
Hall.  First  Ftoor,  455  North 
Main  Street,  Wtehita,  Kansas 
67202. 

The  Honorable  W.  Edward 
Bohrer,  Jr.,  Mayor,  City  of 
Gaithersburg,  31  South  Summit 
Avenue,  Gaithersburg,  Mary- 
land 20877-2098. 

The         Horx)rable  Herbert 

DeWeese.  Mayor,  City  of  Hayti. 

P.O.   Box  X.  Hayti.   Missouri 

63851. 
The  htonorable  DavW  R.  Humes. 

Mayor,  City  of  Hayti  Heights. 

P.O.  Box  426.  Hayti.  Missouri 

63851. 

The  Honorable  Mike  Johanns. 
Mayor.  City  of  Lincoln.  555 
South  Tenth  Street  Uncoln. 
I^ebraska  68508. 


Effective  date  of 
modificatk>n 


Jea  27, 1995 


Feb.  9, 1995 


Jan.  27, 1995 


Feb.  19, 1995 


Feb.  10, 1995 


Dec.  28, 1994 


Dec.  28, 1994 


Jan.  27, 1995 


CommunMy 
Na 


Feb.  8,  1995  ... 


Jaa  6, 1995 


Feb.  17, 1996 


Feb.  17, 1995 


Jaa  13, 1995 


Jaa  31, 1995 


Jaa  6,  1995 


Dec.  29, 1994 


060025 


060290 


065037 


060191 


060188 


060712 


060413 


065070 


190254 


200063 


200321 


200328 


240050 


Stale  and -county 


Lancaster 
(FEMA  Dock- 
et No.  7131). 

Cheyenne 
(FEMA  Dock- 
et No.  7131). 

NewMexkx): 
Bemalilk)  (FEMA 
Docket  No.  7133). 


Texas: 

Dallas  and  Den- 
ton (FEMA 
Docket  No. 
7133). 

Dallas.  Denton. 
Collin, 

Rockwall,  and 
Kaufman 
(FEMA  Dock- 
et No.  7131). 

Dallas,  Denton. 
CoHin, 

Rockwall,  and 
Kaufman 
(FEMA  Dock- 
et No.  7133). 

Dallas,  Denton. 
Collin. 

Rockwall,  and 
Kaufman 
(FEMA  Dock- 
et Na  7139). 

Tenant  (FEMA 
Docket  No. 
7133). 

QHIespie  (FEMA 
Docket  No. 
7133). 

Coliin  (FEMA 
Docket  No. 
7133). 

Utah:  Salt  Lake 
(FEMA  Docket  No. 
7131). 


Locatnn 


City  of  Lincoln 
CityofSklney 


Unincorporated 
Areas. 


City  of  Coppell 
City  of  Dallas  .. 

City  of  Dallas  . 

City  of  Dallas  . 

City  of  Euless . 


Dates  and  name  of 

newspaper  wtiere  rK>- 

tx»  was  published 


City  of  Fredericks- 
burg. 


City  of  Piano 


City  of  Murray 


Jan.  19. 1995.  Jan.  26. 
1995.  Uncoln  Jour- 
nal—Star. 

Feb.  16. 1995,  Feb.  23, 
1995.  Sidney  Tele- 
graph. 

Feb.  15, 1995,  Feb.  22. 
1995,  Abuquerque 
TriHjne. 


Feb.  17. 1995.  Feb.  24, 
1995,  Citizen  Advo- 
cate. 

Jan.  13, 1995,  Jan.  20, 
1995,  DaMy  Commer- 
cial Record 


Feb.  24,  1995,  Mar.  3. 
1995,  DaZ/yCommer- 
dal  Record 


Mar.  15,  1995,  Mar.  22, 
1995.  Daily  Commer- 
cial Record 


Mar.2, 1995,  Mar.9, 
1996,  Mid  C/tiss 
News. 

Feb.  15. 1995,  Feb.  22, 
1995,  Fredericksburg 
Standard 

Feb.  15, 1995,  Feb.  22, 
1995,  The  Dallas 
hSorr^News. 

Feb.  23, 1995.  Mar.  2. 
1995,  Murray  Eagle. 


Chief  executive  offk:er  of  commu- 
nity 


The  Honorable  Mke  Johanns, 
Mayor,  City  of  Lincoln,  555 
South  Tenth  Street,  Lincoln, 
Nebraska  68508. 

The  Honorable  E.C.  Petroff, 
Mayor.  City  of  Sydney,  P.O. 
Box  79,  Sklney,  Nebraska 
69162. 

The  Honorat)le  Eugene  M.  Gil- 
bert Chairman,  BemaliHo 
County  Board  of  Commis- 
skxiers.  One  Civic  Plaza,  NW, 
Albuquerque,  New  Mexco 
87102. 

The  Horxxable  Tom  Morton, 
Mayor,  City  of  Coppell,  255 
Parkway  Boulevard,  Coppell, 
Texas  75019. 

The  Honorable  Steve  Bartlett, 
Mayor,  City  of  DaUas.  City  Hall. 
1500  Marilia  Street  Room  5E 
North,  Dallas,  Texas  75201. 


The  Honorable  Steve  Bartlett 
Mayor,  City  of  Dallas,  City  Hall, 
1500  MariHa  Street  Room  5E 
North,  Dallas,  Texas  75201. 


The  Honorable  Steve  Bartlett, 
Mayor,  City  of  Dallas,  City  Hall. 
1500  Marilia  Street  Room  5E 
North,  Dallas,  Texas  75201. 


The  Honorable  Mary  Lib  Faleh, 
Mayor,  City  of  Euless,  201 
North  Ector  Drive,  Euless, 
Texas  76039-3595. 

The  Honorable  Linda 

Langerhans,  Mayor,  City  of 
Fredericksburg,  P.O.  Box  111, 
Frederickstxirg,  Texas  78624. 

The  Horx)rable  James  N.  Muns, 
Mayor,  City  of  Piano,  P.O.  Box 
860358,  Piano,  Texas  75086- 
0358. 

The  Honorable  Lynn  Pett,  Mayor, 
City  of  Murray,  5025  South 
State  Street  Munay,  Utah 
84107. 


Effective  date  of 
modHkatkxi 


Dec.  30, 1994 


Jan.  24, 1995 


Jaa  26, 1995 


Jan.  25, 1995 


Dec.  15, 1994 


Feb.  6, 1996 


Community 
No. 


315273 


310039 


350001 


480170 


480171 


Mar.  1, 1995 


Feb.  14, 1995 


Feb.  7,  1995 


Sep.  15. 1994 


Jaa  26, 1995 


480171 


480171 


480593 


480252 


480140 


490103 


290276 


290277 


315273 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  22. 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  95-21396  Filed  8-28-95;  8:45  am] 

saian  oooE  •nt-03-M 


44CFRPart65 

[Docket  No.  FEMA-71 47] 

Changes  in  Hood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  tephnical  data.  New  flood 


insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  commimity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
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request  through  the  commimity  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
diuing  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW, 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsicferation  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  piusuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insiuance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  sued  for  aU  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 


management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  quafify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insuirance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poHdes  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fi'om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  imphcations  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insiurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amandecq 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 
Maricopa 


Maricopa 


CaTrfomia: 


Solano 


Contra  Costa  .... 


Los  Angeles 


Location 


City  of  Ptioenix 


City  of  Scottsdale 


City  of  Fairfield . 
City  of  Hercules 


Unincorporated 

AfBSS. 


Dates  and  name  of 
newspaper  wtiere  no- 
tice was  putilislied 


June  22,  1995.  June 
29,  1995, /tnzooa 
Republic. 


June  1,  1995,  Junes, 
1995,  Scottsdale 
Progress. 


June  7,  1995,  June  14, 
1995,  DaUy  RepubKc 


June  1, 1995,  Junes, 
1995.  West  County 
Times. 

June  1, 1995,  Junes, 
19S5,  Oa«iy  Com- 
merce. 


Ct)ief  executive  offlcef  of  commu- 
nity 


The  Honorable  Skip  Rimsza, 
Mayor,  City  of  Ptioenix.  200 
West  Washington  Street,  11th 
Floor,  Phoenix,  Arizona  85003- 
1611. 

The  Honorabte  Herbert 
Drinkwater,  Mayor,  City  of 
Scottsdale,  P.O.  Box  1000, 
Scottsdale.  Arizona  85252- 
1000. 

The  Honorable  Chuck  Hammond, 
Mayor,  City  of  Fairfield,  1000 
Webster  Street.  Fairfiekl,  CalK 
fomia  94533-4833. 

The  Honorable  Beth  Bartcey, 
Mayor,  City  of  Hercules.  Ill 
Civk:  Center  Drive,  Hercules, 
California  94547. 

The  Honorabte  Yvonne  Brath 
Waite  Burite,  Chairperson,  Los 
Angeles  County  Board  of  Su- 
pervisors, 500  West  Tempte 
Street.  Suite  822.  Los  Angetes, 
Caiifomia  90012.  I 


Effective  date  of 
modfication 


May  26,  1995 


Mays,  1995 


May  18,  1995 


May  16, 1995 


May  8, 1995 


Community 
Ho. 


040051 


045012 


060370 


060434 


065043 


State  and  county 

Location 

Dates  and  name  of 
newspaper  wtiere  no- 
tice was  publshed 

Chtef  executive  ofltoer  of  commu- 
nity 

EftedNecteteof 
modificatten 

Community 
No. 

Riverside  ......... 

June  1,1995.  Junes, 

The  Honorabte  Kay  Centoeros. 

May  16. 1996 

060245 

1 

Areas. 

1995,  Press  Enter- 
prise. 

Chairperson,  Riverskto  Courty 
Board  of  Supervisors,  P.O.  Box 
1359,  Riverskte,  Califonte 
92502-1359. 

Sotano 

Unincorporated 

June  7, 1995,  June  14, 

The  Honorabte  Barbara  KondyHs, 

May  18, 1995 

060631 

1 

Areas. 

^99S.  DaHy  Republic 

Chairperson.  Solano  County 
Board  of  Supervisors,  580 
Texas  Street,  Fairfiekl,  Califor- 
nte  94533-6378. 

Cdorado: 

1 

BouMer 

1 

CKy  of  Boulder 

Jifie  23, 1995,  June 
30, 1905.  OB«iy  Cam- 
era. 

The  Honorabte  LesHe  Durgin, 
Mayor,  City  of  Bmrider,  P.O. 
Box  791,  Boukter,  Coterado 
80306. 

June  5, 1996 

060024 

Boukter 

Unincorporated 
Areas. 

June  15. 1995,  June 
22, 1995,  Deiiy  Cam- 
era. 

The  Honorabte  Homer  Page, 
Chairperson,  Boukter  County 
Boerd  of  Commisstoners,  P.O. 
Box  471,  Boukter,  Cokxado 
80306. 

May  22,  1995 

■ 

080023 

Missouri:  Boone  

City  of  CokmMa 

June  22, 1995,  June 

The     Honorabte     Mary     Anne 

June  6, 1996 

290036 

29. 1995,  Columbia 

McCoHum,  Mayor,  City  of  Co- 

1 

Uissourian. 

lumbia,  P.O.  Box  N,  Cohjmbta. 

I 

Missouri  65205. 

Texas: 

b/oHin 

Unincorporated 
Areas. 

June  14, 1995.  June 
21,1995,  rtano  Star 
Courier. 

The  htenorabte  Ron  Harris,  Coin 
County  Judge,  210  South 
McDonakl  Street,  McKinney, 
Texas  75069. 

May  30. 1995 

480130 

Denton 

CHy  of  Denton 

June  22, 1995,  June 
29, 1995,  Denton 

The  Honorabte  Bob  Casttebury, 
Mayor,   City   of   Denton,   215 

May  31.  1995 

480194 

! 

Record  QvoncMe. 

East  Mci<inney.  Denton,  Texas 
76201. 

CoMn 

1 

Citv  of  Piano  ........... 

June  14, 1995,  June 
21,1995,  PtanoSter 

The  Honorabte  James  N.  Muns, 
Mayor,  City  of  Piano,  P.O.  Box 

May  30, 1995 

480140 

Courier. 

860358,  Ptano,  Texas  75086- 
0358. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  22, 1995. 
Richard  T.  Moon, 
Associate  Director  for  Mitigation. 
[FR  Doc.  9S-21399  Filed  8-28-95;  8:45  am] 
MIMQ  COOe  tTIS-OS-M 


44CFR  Parts? 

Hnal  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below,  llie  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
alreedy  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 


EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATKM:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 


opportimity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  throughthe 
commimity  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  based 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  commimities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 
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Nattmial  Environmeiital  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviromnental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  QaMification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Exacirtive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Fedraalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reficuiu 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

Lirt  of  Soi^ects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  B.0. 12127, 44  FR  19367, 
3  CER,  1979  Comp.,  p.  376. 

far.ll    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67. 1 1  are  amended  as 
follows: 


Source  of  flooding  and  location 


KANSAS 


(City).  Mont- 
gomery County  (FEMA 
Docket  No.  7134) 

Bk  River 
Approximatety  3,340  feet  up- 
stream of  U.S.  Highway  75/ 
Kansas  State  Highway  96  ... 
Approximaiaiy  5,080  feet  up- 
stream of  U.S.  Highway  75/ 
Kansas  State  Highway  96  ... 
Map*  are  avaUabte  for  inspec- 
tion at  City  HaM,  120  North 
Sixth    Street.    Independence, 
Kansas. 

LOUISIANA 

Coitax  (TovHi),  Qrant  Parish 
(FEMA  Docket  No.  7132) 
Sugartnuse  Bayou 

At  downatraam  oorporate  lim- 
its, approximately  2,200  feet 
downstream  of  State  High- 
way 8 

At  north  corporate  Imits,  a^y- 
proximately  2,200  feet  up- 
stream of  Fraenzie  Road  „%.. 
Mape  are  available  for  kiapeo- 

tkm  at  Town  HaN.  Town  of 

Colfax.     1208     Main     Street. 

Coltax,  Louisiana 


tDepthin 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•766 


•766 


Qrsnt  Parteli  (Unlwcorporalsd 
Areas)  (FEMA  Docket  No. 
7132) 

Bayou  Rigoletto: 

At  confluence  wNh  Wakton 
Bayou „ 

Approximately  3,800  feet  up- 
stream of  Parish  Road  118  .. 

Approximately  900  feet  up- 
stream of  State  Highway 
492  

Approximately  1,800  feet  up- 
stream of  U.S.  Highway  71  .. 

Just  upstream  of  State  High- 
way 3169 

Sugartwuse  Bayou: 

Approximately  4,600  feet  up- 
stream of  confkjerwe  with 
Bayou  Rigoletto  ..„ 

At    confluence    of    Valentine 

Bayou 

Bayou  Grappa: 

Approximately  3,500  feet 
downetrearo  of  Rtohardson 
Road „ 

Just  upstream  of  Rk^tardson 
Road 

Just  upstream  of  U.S.  Highway 

At    confluence    of    Corfeine 

Bayou 

Corteina  Bayou: 


•92 


•93 


•87 


• 


•90 
•92 

•92 
•93 

•93 
•94 
•96 
•97 


Source  of  fkxxfng  and  k»atk>n 


Just  downstream  of  U.S.  High- 
way 71 „ 

Flagon  Bayou: 

At  the  Qrant  Parish-R^xdes 
Parish  line,  approximately 
9.300  feet  downstream  of 
Flagon  Creek  Road 

Just  downstream  of  Flagon 
Creek  Road 

Just  upstream  of  Airpark  Road 

At  State  Highway  8 

Claar  Creek: 

Approximately  17,600  feet  up- 
stream of  confluence  wMh 
Uttle  River 

Approximately  1,000  feet 
downstream  of  Walcer  Fenry 
Road 

Just  downstream  of  Clear 
Creek  Road 

Just  downstream  of  U.S.  High- 
way 165 .._ 

Mape  are  available  for  taispeo- 
IfcMi  at  Grant  Parish  Tax  Of- 
fice, Court  House  Buikflng,  200 
Main  Street  CoRax,  Louisiana. 


*Deplhin 

feet  above 

ground. 

'Elevatkm 

in  feet 

(NGVD) 


(Tovrn), 
Coupee      PerWi 
Docket  No.  7132) 


Polnis 
(FEMA 


•97 


•151 

•159 
•175 
•201 


•61 

•85 
•108 
•160 


2,100      fset 
of      Hospital 


Raikoad 


PortageCanat 
Approximately 

downstream 

Road 

At    Missouri    Pacific 

BrWge 

At  State  Highway  1  and  10  ..... 

Mape  are  avaHaMa  for  bMpeo- 
tk>n  at  City  HaN,  211  West 
Main  Street,  New  Roads,  Lou- 
isiana. 


corporated 
Docket  No.  713^ 

Portage  Cartak 
Approxknately 
downstream 
Highway  10  .... 
Just  downstream 
Highway  10  .... 


(Unln- 
1)    (FEMA 


•26 

•27 
•27 


6,500      feet 
of    Louisiana 


of  Louisiana 


Maps  are  available  for  kiapeo- 
tk>n  at  160  East  Main  S^eel. 
New  Roeds,  Louisiana 

NEVADA 


Elko  (City)  Elko  County  (FEMA 
Docket  No.  71S2) 

HumbokM  River: 

Approximetafy  1,350  feet  up- 
stream of  truss  brk^  at 
corporate  limits 

At  confluence  with  22  East 
Drakiaee  (tevee  failed) 


•27 
•27 


Source  of  flooding  arxj  kxatxxi 


•5.048 
•5.064 


At  confluence  with  22  East 
Drainage  (levee  not  failed)  .. 

Approximately  4,300  feet  up- 
stream of  confluence  with 
Metzier  Wash  at  corporate 

limits 

Metzier  Wash: 

Approximately  350  feet  down- 
stream of  Clarkson  Drive 

Just  upstream  of  Lamoille 
Higlway  -. 

Approximately  2,000  feet  up- 
stream of  LanK>ille  Highway 
Pamrama  Wash: 

At  Lamoille  Highway 

Approximately  1,300  feet  up- 
stream of  Lamoille  Highway 
CuMey's  Gulley: 

Approximately  550  feet  dowrv 
stream  of  Wildwood  Way 

Just  upstream  of  Pinion  Road  . 

Approximately    450    feet    up- 
stream of  Lamoille  Highway 
Eightmile  Creek: 

Approximately  550  feet  dowrv 
stream  of  FairgrourKJs  Road 

Just  upstream  of  MIttry  Avenue 

Approximately  5,000  feet  up- 
stream of  Mittry  Avenue 

22  MKkHe  Drainage: 

Approximately  150  feet  up- 
stream of  Bullion  Road  

Approximately  2,300  feet  up- 
stream of  Bullion  Road  

22  East  Drainage: 

Approximately  150  feet  dowrv 
stream  of  Bullion  Road  

Approximately  2,800  feet  up- 
stream of  Bullk>n  Road  

F/flh  Street  Drainage: 

Just  upstream  of  Chris  Avenue 

Just  upstream  of  Copper 
Street 

Approxinrtately  3,900  feet  up- 
stream of  Rolling  Hills  Drive 
Golf  Course  Drainage: 

At  confluence  with  HumbokJt 
River 

Just  upstream  of  klaho  Street . 

Approximatety  4,650  feet  up- 
stream of  Interstate  Higliway 

80 -.. 

East  Adobe  Creek: 

Approximately  200  feet  up- 
stream of  Idaho  Street 

Approximately  2,250  feet 
downstream  of  'Interstate 
Highway  80  

Approximately  400  feet  up- 
stream of  Connolly  Drive  .._. 

Maps  are  available  for  inspeo- 
tk>n  at  the  City  of  Elko,  De- 
partment of  Engineering  Serv- 
nes,  1751  College  Avenue, 
E>«>,  Nevada. 


tDepthin 

feet  atx>ve 

ground. 

•Elevatkm 

in  feet 

(NGVD) 


•5.055 

•5,064 

•5,067 
•5,096 
•5,136 
•5,078 
•5.106 


•5.106 
•5.152 

•5,190 


•5,096 
•5,158 

•5,210 


•5,071 
•5.119 

•5,058 
•5,128 
•5,206 
•5254 
•5,305 


•5,064 
•54)80 


•5,192 

•5,042 

•5,080 
•5,175 


Source  of  flooding  arxi  k)catk>n 


Elko  County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7132) 

Humbokit  River  at  Eko: 

Approximately  4,800  feet 
downstream  of  truss 
txidge — north  skle  of  ral- 
road 

Approximately  4,800  feet 
downstream  of  truss 
brklge — south  side  of  rail- 
road   

Approximately  1,350  feet  up- 
stream of  truss  bridge 

At  confluence  with  Culley's 
Gulley 

Approximately  4,550  feet  up- 
stream  of   confluence  with 

Culley's  Gulley  

CuMey's  GuHey: 

Approximately  300  feet  up- 
stream of  the  confluence 
with  Humboklt  River 

Approximately  100  feet  up- 
stream of  Last  Chance  Road 
22  MkkJIe  Drainage: 

Approximately  1,600  feet  up- 
stream of  Bullion  Road 

Approximately  1.900  feet  up- 
stream of  BuHon  f^oad 

East  Adoix  Creek: 

Approximately  250  feet  dowrv 
stream  of  Interstate  Highway 
40  

Approximately  200  feet  up- 
stream of  Interstate  Highway 

40 

Maps  are  available  for  inspec> 

tk>n  at  the  County  Manager's 

Office,  EIco  County,  569  Court 

Street,  Elko,  Nevada. 


*  Depth  in 

feet  above 

ground. 

•Elevatkxi 

in  feet 

(NGVD) 


NORTH  DAKOTA 


Mktot  (City),  Ward  County 
(FEMA  Docket  No.  7126) 

Souris  River 

At  37th  Avenue  Soutfieast  

Approximately  1,600  feet  up- 
stream of  27th  Street  Souttv 
east  

Approximately  800  feet  up- 
stream of  Eighth  Avenue 
Soutfieast 

Approximately  500  feet  down- 
stream of  First  Avenue 
Northeast 

Approximately  1,100  feet  up- 
stream of  Fourth  Avenue 
Norttiwest 

Approximately  1,100  feet 
downstream  of  Third  Avenue 
Northwest 

/Approximately  800  feet  dowrv 
stream  of  River  Road 

/Approximately  800  feet  up- 
stream of  River  Road 


•5.035 

•5,040 
•5.048 
•5.064 

•5,070 

•5,068 
•5.106 

•5.106 
•5,110 

•5,042 
•5.042 


•1.544 
•1.546 
•1,547 


•1,549 


•1.551 

•1.552 
•1,554 
•1,555 


Source  of  floodkig  and  locatkxi 


Approximately  3,000  feet  up- 
stream of  U.S.  Highway  83 
Bypass  „ 

At  confluerx:e  with  Gassman 
Coulee 

Approximately  3,100  feet 
downstream  of  58th  Street 
Northwest 

Approximatety  6,300  feet  up- 
stream of  58th  Street  North- 
west   

Maps  are  available  for  inspeo- 
tton  at  City  Hall,  City  of  Minot, 
Engineering  DepartmenL  515 
Second  Avenue  SW,  Minot, 
North  Dakota. 


«  Depth  in 

feet  above 

ground. 

•Elevatkxi 

in  feet 

(NGVD) 


Velva  (City),  McHenry  County 

(FEMA  Docket  No.  7126) 
Souris  River 
/Approximately  100  feet  dowrv 

stream  of  Main  Street 

/Approximately  2,200  feet  up- 
stream of  Main  Street  

Approximately  2,600  feet  up- 
stream of  Main  Street  


Maps  are  available  for  Inspeo- 
tk>n  at  City  Hall.  City  of  Velva. 
101  First  Street  WesL  Veiva, 
North  Dakota. 


Velva  (Township)  McHenry 
County  (FEMA  Docket  No. 
7132) 

Souris  River 

/Approximately  2,700  feet 
downstream  of  Main  Street .. 

/Approximately  1 ,700  feet 
downstream  of  Main  Street .. 

/Approximately  200  feet  dowrv 
stream  of  Main  Street  _. 

/Approximately  2,700  feet  up- 
stream of  Main  Street „. 

Approximately  4,500  feet  up- 
stream of  Main  Street  

Maps  are  availat>l«  for  Inspeo- 
tkHi  at  tfie  McHenry  County 
Audtor-s  Office.  407  South 
Main  Street,  Towner,  North 
Dakota. 


OKLAHOMA 


Tulsa  (City)  Tulsa,  Osage,  and 
Rogers  Counties  (FEMA 
Docket  Na  7122) 

Mingo  Creek 
Just  upstream  of  56th  Street 

North  

Just  upstream  of  36th  Street 

North  _ 

Just  upstream  of  Pirie  Street ... 
Just  upstream  of  11th  Street 

l*xth  

Just  upstream  of  41st  Stre^ 

South 


•1.559 
•1.563 

•1.565 

•1.567 


•1.508 
•1.509 
•1,509 


•1,507 
•1,508 
•1.508 
•1.509 
•1,510 


•591 

•602 
•613 

•624 

•653 
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«Oeplhin 

feet  above 

Sowice  of  loocfng  and  localion 

ground. 
'Bevatmn 

in  feet 

(NGVD) 

Jual  upetream  of  51st  Street 

Soutti „ 

•668 

Just  upstream  of  6l9t  Street 

South 

*690 

Just  dowffutream  of  Memorial 

Drive  ..„ 

*727 

MKCnek: 

At  the  confluenoe  \Milh  Mingo 

Crael( 

•623 

Just  upstream  of  89th  East  Av- 

enue   

•631 

Just    upstream    of    Memorial 

Qkve 

•644 

At  73rd  East  Avenue 

•660 

Jones  C/oefcr 

At   the   confluonco   with   MHI 

Creek 

•631 

Just    upetream    of    Memorial 

Drive „. 

•646 

Just  upetoeam  of  71st  East  Av- 

enue   „ 

None 

ApproxHTiatefy    2S0    feet    up- 

stream of  69th  East  Avenue 

•686 

Audubon  Creek: 

At  ttie  coniuenoe  wNh  Mingo 

Creek „ 

•637 

Just  upetream  of  87th  East  av- 

enue   

•646 

Approximately  2,220  feet  up- 

stream of  31st  Street  South  . 

•681 

Alsuim  Creek: 

At  the  confluence  with  Mingo 

Creek 

•658 

Just  upetream  of  47th  Place 

South 

None 

At  51  St  Street  South 

•666 

At  Mingo  Road 

•669 

Ti4)ek>  Creek 

At  the  confluence  with  Mingo 

Creek 

•621 

Approximately    500    feet    up- 

stream of  Mingo  Valey  Ex- 

pressway   

•632 

Just  upstream  of  1 1th  Street ... 

•644 

Just  upetream  of  14th  Street ... 

•649 

At  21st  Street 

•672 

Tqpefo  Creek  TrixAary: 

At  the  confluence  with  Tupek) 

Creek 

•648 

Just  upstream  of  119th  East 

Avenue  

•664 

Just  downstream  of  124th  East 

Avenue  

•680 

Brooknottow  Creek: 

At  the  confluence  with  Mingo 

Creek  

•641 

Just  upetream  of  Gamett  Road 

•661 

Approximately    100    feet    up- 

stream of  South  121st  East 

Avenue „ 

•680 

BrookhoKow  Creek  Trfbutary: 

At      the      confluence      with 

BrooktxjHow  Creek 

•654 

Approximately   300    feet    up- 

stream of  Gamett  Road 

•664 

Just  upstream  of  121st  East 

Avsnue 

•678 

fDepthin 

feet  above 

Source  of  ttoedbtg  and  location 

^ground. 
•Elevation 

in  feet 

(NGVD) 

Approximalely    800    feet    up- 

sfream  of  129th  East  Ave- 

nue   „ 

•706 

Tributary  to  BrookhoKow  Creek 

Tributary: 

At      the      confluence      with 

Brookhoitow  Creek  Tributary 

•693 

Just  upstream  of  131st  East 

Avenue  

•708 

Approximately  1,900  feet  up- 

sfream  of  131st  East  Ave- 

nue   „ 

•718 

Southpark  Creek: 

At  the  confluence  with  Mingo 

Creek  ...„ 

•653 

Just  upstream  of  Mingo  Valey 

Expressway „ 

•659 

At  Gamett  Road 

•666 

Catfish  Creek: 

At  ttie  confluence  with  Mingo 

Creek 

•668 

At  55th  Street  South 

•670 

At  61st  Street  South  ....„ 

•681 

Douglas  Creek: 

At  the  confluence  wtth  Mingo 

Creek .^..., 

•612 

UtOeCreek: 

At  Vhe  confluence  vnth  Mingo 

Creek „... 

•600 

Quarry  C/sefc: 

At  the  confluence  with  Mingo 

Creek 

•604 

Eagle  Creek- 

At  the  confluence  with  Mingo 

Creek 

•607 

Sugar  Crea^; 

At  ttw  confluence  with  Mingo 

Creek 

•648 

Ford  Creek 

At  the  confluence  vyith  Mingo 

Creek „... 

•663 

Maps  are  avallabie  for  Inspec- 

tion at  the  City  of  Tulsa.  De- 

partment of  Public  Wori(s.  200 

CivK  Center,  Tulsa,  Oklahoma. 

OREGON 

Marlon      County      (Unincoi^ 

poraled      ArsM)      (FEMA 

Docket  No.  7134) 

waiamette  River 

Approximately  6.9  miles  bek>w 

State          Highway          22 

westbound    (Marion    Street 

Northeast)  

•124 

Approximately  4.2  miles  bekMv 

^   State          Highway          22 

westbound    (Marion    Street 

Northeast)  

•134 

Approximately  2  mites  betow 

State          Highway          22 

westbound    (Marion    Street 

Northeast)  

•137 

Approximately  0.6  mile  above 

State          Highway          22 

westbound    (Marion    Street 

Northeast)  „ 

•143 

Source  of  floodhig  and  k)catfon 

SDepthin 

feet  above 

ground. 

•Bevatkxi 

in  feet 

(NGVD) 

ApproximeMy   1    mile  above 
State         Highway         22 
westbound    (Marion    Street 
Norttieast) 

tion   at   the   Marion   County 
Courthouse.  100  High  Street 
NE.  Salem.  Oregon. 

•144 

Polk  County  (Unlncorporled 
AraM)  (FEMA  Docket  No. 
7134) 

wmametle  River. 
Approximately      13.500     feet 
downstream  of  confluence  of 
Glerm  Creek 

•124 

Approximately  500  feet  down- 
stream   of    confluence    of 
Glenn  Creek 

•133 

Approximately  1.300  feet  up- 
stream   of    confluence    of 
Glenn  Creek 

•135 

Approximately      3,100      feet 
downstream  of.Southem  Pa- 
dflc  Railroad  

•141 

At  State  Highway  22 

Maps  are  avaNable  for  Inspeo- 
tkMi  at  the  Ckxnmunity  Devel- 
opment     Department.      Polk 
County  Courthouse.  850  Main 
Street  Dallas,  Oregon. 

•142 

Salem  (City).  Marlon  and  Polk 
Countlea  (FEMA  Docket  No. 
7134) 

WMamette  River 

Approximately  3.7  miles  down- 
stream of  confluence   with 
Mill  Creek 

Approximately  3.3  miles  dowrv 
stream  of  confluence  with 
Mill  Creek 

•133 
•135 

Approximately  2.1  miles  dowr>- 
stream   of  confluence   with 
MiH  Creek 

•137 

Approximately  0.8  mile  down- 
stream  of  confluence  with 
Mil  Creek 

•139 

Approximately  300  feet  down- 
stream of  State  Highway  22 
eastbound    (Center    Stoeet 
Northeast)  

Maps  are  available  for  Inapee- 
tkm  at  555  Liberty  Street  SE, 
Salem.  Oregon. 

•142 

TEXAS 

Comanche   (City)   Comanche 
County  (FEMA  Dodwt  No. 
7132) 

Indian  Creek 
At  eastern  corporate  limits  of 

the  City  of  Comanche 

At  confluence  with  Tributary  1  . 

•1333 
•1.342 

At    confluerKe    with    Horse 

Creek 

50  feet  downstream  of  State 

Highway  16  „ -. 

2(X)  feet  downstream  of  oorv 

fluence  with  Tributary  2  

200  feet  downstream  of  corv 

fluence  with  South  Fork  of 

Indian  Creek 

100  feet  downstream  of  Indian 

Creek  Drive 

At  corporate  limits  — 

South  Fork  of  Indian  Creek 
At    confluence    with    Indian 

Creek 

50   feet   upstream   of   Indtan 

Creek  Drive 

At  western  corporate  limits  . — 
HorseCreek 
At    confluence    with     Indtan 

Creek 

At  upstream  face  of  Summit 

Avenue  .._ 

At  souttiem  corporate  limits  .... 
Tributary  1: 
At    confluence    with     Indian 

Creek 

50  feet  upstream  of  Central 

Avenue  (U.S.  Highway  67)  .. 
100  feet  upstream  of  Wak»tt 

Avenue  

At  downstream  face  of  Austin 

Street 

Tributary  2: 
At    confluence    with    Indian 

Creek 

50  feet  upstream  of  Central 

Avenue  (U.S.  Highway  67)  .. 
100  feet  upstream  of  Stete 

Highway  36  

1,000   feet   upstream  of   FM 

1689  : 

Tributary  3: 
At    confluence    with     Indian 

Creek  ..„ 

100  feet  upstream  of  Indian 

Creek  Drive — 

At  southern  corporate  limits  .... 
Tributary  4: 
At  confluence  with  Tritxitary  3  . 

At  limit  of  study 

Tributary  5: 
At  downstream  face  of  State 

Highway  16 

100  feet  upstream  of  airport 

runway 

At  limit  of  study — 

Maps  are  avaiiable  lor  biapeo- 

Uon  at  City  Han.  City  of  Co- 
manche, 114  West  Central. 
Comanche.  Texas. 


«  Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•1348 
•1360 
•1,370 

•1.375 

•1390 
•1383 

•1,376 

•1,391 
•1.416 

•1.348 

•1.360 
•1.374 

•1.342 
•1361 
•1.374 
•1,394 

•1.371 
•1,381 
•1395 
•1.420 

•1.372 

•1,390 
•1.428 

•1.420 
•1.435 

•1.351 

•1.373 
•1.401 


(Catalog  of  Federal  Domestic  Assistance  No. 
63.100.  "Flood  Insurance.") 


Dated:  August  22. 1995. 
Richard  T.  Moore, 

Associate  Director  for  Mitigation. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  DockM  No.  94-123;  FCC  95-31^1 

Radio  Broadcast  Services;  Television 
Program  Practices 

AQENCY:  Federal  (Communications 

Commission. 

action:  Final  rule. 

summary:  This  Report  and  Order  repeals 
the  (Commission's  Rules  regarding  the 
Prime  Time  Access  Rule.  Tlie 
(Commission  had  invited  comments  in  a 
rulemaking  proceeding  to  assess  the 
legal  and  policy  justifications,  in  light  of 
current  economic  and  technological 
conditions,  for  the  Prime  Time  Access 
Rule  and  to  consider  the  continued  need 
for  the  rule  in  its  current  form.  Based  on 
the  comments  received  from  interested 
parties,  including  economic  and 
empirical  analyses  of  the  effects  of 
repealing  or  retaining  the  rule,  the 
Commission  concludes  that  the  public 
interest  warrants  the  repeal  of  PTAR.  In 
repealing  the  rule,  the  Commission 
believes  a  one-year  transition  period  is 
appropriate  to  provide  parties  time  to 
adjust  their  programming  strategies  and 
business  arrangements. 
EFFECTIVE  DATE:  August  30, 1996. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Charles  W.  Logan  or  Alan  E.  Aronowitz, 
Mass  Media  Bureau,  Policy  and  Rules 
Division,  Legal  Branch,  (202)  776-1663. 
or  Alan  Baughcum,  Mass  Media  Bureau. 
PoUcy  and  Rules  Division.  Policy 
Analysis  Branch.  (202)  739-^770. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (Dommission's  Report 
and  Order  in  MM  Docket  No.  94-123. 
adopted  July  28, 1995,  and  released  July 
31, 1995.  The  complete  text  of  this 
docimient  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  Street  NW., 
Washington.  D.C.  20554.  and  may  be 
purchased  from  the  (Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW..  Washington.  D.C.  20037. 

Synopsis  of  the  Report  and  Order 

1.  The  (Commission's  Prime  Time 
Access  Rule  ("PTAR")  generally 
prohibits  network-affiliated  television 


stations  in  the  top  50  prime-time 
television  markets  ("Top  50  Market 
Affiliates")  from  broadcasting  more  than 
three  hours  of  network  programs  (the 
"network  restriction")  or  fonner 
network  programs  (the  "off-netwoik 
restriction")  during  the  four  prime  time 
viewing  hoiu^  (i.e.,  7  to  11  p.m.  Eastern 
and  Pacific  times;  6  to  10  p.m.  (Central 
and  Mountain  times).  The  rule  exempts 
certain  types  of  programming  (e.g., 
runovers  of  live  sports  events,  special 
news,  doaunentary  and  children's 
programming,  and  certain  sports  and 
network  programming  of  a  special 
nature)  whidi  are  not  counted  toward 
the  three  hours  of  network 
programming.^  PTAR  was  promulgated 
in  1970  in  response  to  a  concern  that  the 
Qaee  major  television  networks — ^ABC. 
CBS  and  NBCC — dominated  the  program 
production  market,  controlled  much  of 
the  video  fare  presented  to  the  public, 
and  inhibited  the  development  of 
competing  program  sources,  llie 
Commission  believed  that  PTAR  would 
increase  the  level  of  competition  in 
program  production,  reduce  the 
networks'  control  over  their  affiliates' 
programming  decisions,  and  thereby 
increase  the  diversity  of  programs 
available  to  the  public.  PTAR  also  came 
to  be  viewed  as  a  means  of  promoting 
the  growth  of  independent  stations  in 
that  they  did  not  have  to  compete  with 
Top  50  Market  Affiliates  in  acquiring 
off-network  programs  to  air  during  the 
dccess  period. 

2.  On  October  20. 1994.  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  ("Notice"),  59  FR 
55402  (November  7. 1994),  in  this 
docket  to  conduct  an  overall  review  of 
the  continuing  need  for  PTAR  given  the 
profoimd  changes  that  have  occurred  in 
the  television  industry  since  1970.  In 
response  to  the  Notice,  we  received  a 
substantial  niunber  of  comments  from 
interested  parties,  including  economic 
and  empirical  analyses  of  the  effects  of 
repealing  or  retaining  the  rule. 

3.  Based  on  this  record,  the 
(Commission  concludes  that  PTAR 
should  be  extinguished.  The  three  major 
networks  do  not  dominate  the  markets 
relevant  to  PTAR.  There  are  large 
numbers  of  sellers  and  buyers  of  video 
programming.  Entry,  even  by  small 
business,  is  relatively  easy.  There  are  a 
substantially  greater  number  of 
broadcast  programming  outlets  today 
than  when  PTAR  was  adopted  in  1970 
due  to  the  growth  in  numbers  of 
independent  stations.  In  addition, 
nonbroadcast  media  have  proliferated. 
We  also  find,  given  these  market 
conditions,  and  the  record  before  us, 
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that  the  rule  is  not  warranted  as  a  means 
of  promoting  the  growth  of  independent 
stations  and  new  networks,  or  of 
safeguards  affiliate  autonomy.  Indeed, 
the  rule  generates  costs  and 
inefficiencies  that  are  not  now  offset  by 
substantial,  if  any,  benefits. 

4.  The  Conmiission  thus  finds  that  the 
public  interest  warrants  the  repeal  of 
PTAR.  In  scheduling  repeal  of  the  rule, 
a  one-year  transition  period  is 
appropriate  to  provide  parties  time  to 
adjust  their  programming  strategies  and 
business  arrangements  prior  to  the 
elimination  of  a  regulatory  regime  that 
has  been  in  place  for  25  years. 
Consequently  PTAR  will  be  repealed 
effective  August  30,  1996. 

5.  This  conclusion  is  consistent  with 
the  Commission's  1993  decision  to 
schedule  the  repeal  of  the  financial 
interest  and  syndication  rules  (("fin/ 
sjm"),  which  was  upheld  on  appeal  by 
the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit.  See  Capital  Cities/ ABC, 
Inc.  V.  FCC,  29  F.3d  309  (7th  Cir.  1994). 
We  determined  that  repeal  of  the  fin/syn 
rules  was  warranted  given  the  increased 
competition  facing  the  networks  and  the 
conditions  in  the  television 
programming  marketplace.  Based  upon 
these  findings  we  eliminated  a  number 
of  the  fin/syn  rules  immediately  and  set 
a  timetable  for  repeal  of  the  remainder. 

6.  The  Commission  reaches  its 
conclusion  to  PTAR  by  analyzing  the 
following  factors:  First,  it  evaluates 
whether  the  networks  dominate  the 
markets  relevant  to  the  rule,  or  would  be 
likely  to  dominate  them  in  the  absence 
of  PTAR.  Second,  it  assesses  the  costs 
imposed  by  the  rule.  Third,  taking  into 
accoimt  its  findings  regarding  whether 
the  networks  dominate  and  the  costs  of 
the  rule,  it  analyzes  whether  the  rule  is 
necessary  as  a  means  of  pursuing  the 
benefits  of  fostering  independent 
programming,  promoting  the  growth  of 
independent  stations  and  new  networks, 
and  safeguarding  affiUate  autonomy. 

I.  The  Networks  and  Their  AfBliates  Do 
Not  Doninate  Markets  Relevant  to 
PTAR 

7.  The  Commission's  adoption  of 
PTAR  in  1970  was  premised  on  a  view 
that  the  three  networks  dominated 
television  programming.  The 
Commission's  analysis  of  the  record 
leads  it  to  conclude  that  neither  the 
networks  nor  their  affiliates  dominate 
video  programming  distribution  or  the 
video  programming  production  market. 
The  Commission  reaches  this 
conclusion  by  employing  a  two-step 
market  power  analysis  which  involves 
defining  the  relevant  market  and 
examining  evidence  of  undue  market 
power. 


A.  Video  Progranuning  Distribution 

8.  PTAR  applies  to  ABC,  CBS,  and 
NBC  affiliates  in  the  Top  50  PTAR 
Markets.  These  networli  and  their 
affiliates  display  or  "distribute" 
television  programmmg  to  viewers  and 
sell  air  time  to  customers  seeking  to 
advertise.  In  program  distribution, 
networks  and  their  affiliates  compete 
with  programs  broadcast  by 
independent  stations.  The  list  of 
economic  substitutes  for  network 
broadcasts  may  also  include  cable 
programs,  programs  over  satellite 
television  systems,  videocassette 
rentals,  and  other  alternatives.  For 
purposes  of  its  review  of  PTAR,  the 
Commission  will  focus  on  program 
distribution  comprising  only  broadcast 
television  station  operators  and  their 
networks.  Tliis  is  a  conservative, 
perhaps  overly  narrow,  approach  given 
thtt  a  good  case  can  be  made  that,  from 
the  viewers'  perspectives,  cable  system 
operators  inter  alia  are  economically 
relevant  alternative  distributors  of  video 
programming.  Since  PTAR  constrains 
the  market  activities  of  affiliates  of  the 
three  major  networks  in  the  Top  50 
PTAR  Markets,  the  Conunission's 
primary  focus  in  this  section  is  whether 
these  network  affiliates  would  be  able  to 
exercise  imdue  market  power  in  the 
delivery  of  video  programming  in  their 
respective  local  markets. 

9.  Based  on  the  record,  it  is  clear  that, 
in  the  Top  50  PTAR  Markets,  the  three 
original  networks  and  their  affiliates 
face  more  competition  for  viewers  than 
they  did  in  1970  or  even  in  1980.  There 
are  substantially  greater  niunbers  of 
television  stations  than  there  were  in 
1970.  For  example,  the  niunber  of 
independent  stations  has  grown  by  450 
percent  diuing  this  time.  The  effects  of 
this  competition  are  readily  apparent  in 
examining  the  networks'  audience 
shares  over  the  years.  Looking  at  prime 
time  alone,  the  time  period  when  the 
networks'  viewing  shares  are  the 
highest,  each  network's  average  share  of 
the  prime  time  audience  declined  from 
a  31.1  viewing  share  during  the  1971/72 
season  to  a  20.2  share  during  the  1993/ 
94  season,  a  loss  of  almost  one-third  of 
each  network's  audience.  ABC.  CBS, 
NBC.  and  Fox  had  individual  1993/94 
prime-time  audience  shares  of  20.1  , 
22.7, 17.8  and  11.4  percent, 
respectively.  Tlie  Commission's 
calculation  of  affiliate  audience  shares 
in  each  of  the  Top  50  PTAR  Markets  is 
consistent  with  network  audience 
shares  nationally.  No  single  network  or 
network  affiliate  would  seem  to  have 
the  ability  to  dominate  video 
programming  distribution  in  any  of 
these  local  markets. 


10.  Nor  is  it  likely  that  affiliates  in  a 
local  Top  50  PTAR  Market  would 
dominate  as  a  group  since  video 
programming  distribution  is  only 
moderately  concentrated.  In  its  1993 
decision  setting  a  timetable  for  repeal  of 
the  fin/syn  rules,  the  Commission  stated 
that  "inter-network  competition  for 
programming  is  'intense.' "  Nothing  in 
the  record  before  us  calls  this 
conclusion  into  doubt,  as  the  networks 
continue  to  wage  a  ratings  war  that  has 
only  been  heightened  with  the 
emergence  of  the  Fox  network. 

11.  The  Commission  thus  concludes 
that,  even  focusing  narrowly  on  local 
broadcast  video  progranuning 
distribution,  the  three  networks  and 
their  affiliates  cannot  singly  or  jointly 
dominate  video  program  distribution  in 
the  Top  50  PTAR  Markets.  This  is  a 
strong  conclusion  because  the  inclusion 
of  additional  television  alternatives 
such,  as  cable,  satellite  systems,  video 
dialtone,  etc.,  would  serve  to  make 
domination  by  the  networks  and  their 
affiliates  even  less  likely. 

B.  The  Video  Programming  Production 
Market 

12.  Defining  the  relevant  video 
programming  production  market  begins 
by  focusing  on  the  products  produced 
by  beneficiaries  of  PTAR.  Entertainment 
series,  news  magazine  shows,  and  game 
shows  are  examples  of  the  programs 
sold  by  independent  producers  and 
syndicators  of  prime-time  programs  to 
network  affiliates  and  independents. 
The  list  can  be  extended  to  include 
movies  (whether  for  television, 
theatrical  presentation,  or  cassette 
rental),  sports  programs,  talk  shows, 
news  programming  (local  and  national), 
musical  variety,  dramas,  arts 
presentations,  etc.  Suppliers  of  these 
programs  include  not  only  those 
supphers  that  acttially  are  employed  in 
a  given  year  to  produce  programming 
for  network  prime  time  but  also  those 
producers  willing  and  able  to  produce 
such  programming  in  the  event  that 
market  price  increased  above  the 
competitive  level.  The  list  of  supplies 
will  include  television  networks, 
independent  syndicators,  Hollywood 
movie  studios,  and  international  video 
producers.  Buyers  of  such  programming 
are  not  limited  to  television 
broadcasters  but  will  include  other 
purchasers  of  video  programming  such 
as  cable  networks  and  operators,  direct 
broadcast  sateUite  operators, 
videocassette  distributers  and,  most 
recently,  video  programming  affiliates  of 
local  telephone  companies,  which 
propose  to  offer  video  dialtone  service. 
This  market  is  clearly  national  and 
perhaps  international  in  scope,  because 


television  broadcasters  obtain  a  large 
portion  of  their  programs  from  national 
providers. 

13.  There  is  no  evidence  in  the  record 
that  the  networks  exercise  monopsony 
or  oligopsony  power  in  the  video 
programming  production  market,  i.e., 
that  one  (monopsony)  or  several  firms 
(oligopsony)  artificially  restrict  the 
consiunption  of  programming  and 
depress  the  market  price  paid  for 
programming.  Aside  from  the  growth  in 
the  broadcast  industry  described  above, 
there  are  nearly  150  national  and 
regional  cable  networks,  most  of  which 
transmit  original,  non-network 
programming.  Also,  other  nonbroadcast 
video  program  distributors — such  as 
cable,  wireless  cable,  and  satellite 
services — have  groMm.  Finally,  first-run 
s3^dicators  are  quite  active  as  buyers 
(and  sellers).  According  to  the  record,  in 
1994  the  video  entertainment 
programming  purchased  by  each  of  the 
three  networks  accounted  for 
approximately  9.4  percent  of  aggregate 
expenditures  on  video  programming  in 
the  United  States,  after  taking  into 
account  distribution  fees  associated 
with  syndicated  programming  and  home 
videos.  These  market  shares  indicate 
that  demand  for  video  programming  is 
not  concentrated,  and  that  the  networks 
clearly  cannot  he  said  to  exercise  undue 
market  power  in  the  video  programming 
production  market,  either  individually 
or  together.  The  record  also  shows  that 
the  supply  side  of  the  video 
programming  production  market  is  no 
more  concentrated  than  the  demand 
side. 

14.  The  Commission  therefore 
concludes  that  no  buyers  or  sellers, 
acting  alone  or  together,  are  likely  to  be 
able  to  exercise  undue  market  power  in 
the  video  programming  production 
market.  In  addition,  entry  barriers  are 
low.  In  particular,  it  is  imlikely  that  the 
three  networks  will  be  able  to  exercise 
market  power  in  the  video  programming 
production  market,  either  on  the 
demand  or  supply  side,  if  PTAR  is 
repealed. 

C.  The  National  Television  Advertising 
Market 

15.  Several  proponents  of  PTAR  argue 
that  the  three  networks  dominate  the 
television  advertising  market.  But  these 
parties  do  not  present  sufficient 
evidence  to  support  this  argument. 
Moreover,  PTAR  was  not  adopted  to 
address  the  structure  or  performance  of 
the  advertising  industry.  This  is  why  the 
Notice  did  not  explicitly  seek 
information  on  television  advertising 
markets.  The  Commission  adopted 
PTAR  due  to  concerns  that  the  three 
networks  dominated  the  production  and 


delivery  of  television  programming. 
Examination  of  video  progranuning 
distribution  and  the  video  programming 
production  market  is  thus  directly 
relevant  to  whether  PTAR  is  necessary 
under  today's  market  conditions.  The 
Commission  cannot  say  the  same  for  the 
television  advertising  market,  nor  are 
we  persuaded  that  PTAR  is  the 
appropriate  mechanism  for  addressing 
the  networks'  role  in  these  markets. 

n.  The  Costs  of  PTAR 

16.  In  assessing  the  continuing  need 
for  PTAR,  the  Commission  must  take 
into  accoimt  the  costs  the  rule  imposes 
on  the  networks,  their  affiliates, 
producers  of  network  programming, 
television  viewers,  and  the  efficient 
functioning  of  the  market.  One  obvious 
cost  of  the  rule  is  that  it  restricts  the 
programming  choices  of  Top  50  Market 
Affiliates.  They  cannot  air  either 
network  or  off-network  programming 
during  the  access  period.  Qae  set  of 
comments  describes  how  the  off- 
network  restriction  interferes  with  the 
smooth  functioning  of  the  network- 
affiliate  relationship  by  raising  the 
overall  costs  of  network  broadcasting. 
With  PTAR  in  place,  the  affiliate  must 
either  make  investments  to  produce' 
programs  itself,  or  it  must  purchase 
first-run  programs  from  syndicators.  In 
the  latter  case,  the  affiliate  beara  the 
transaction  costs  of  establishing 
relationships  with  syndicators  and 
independent  programmers.  In  either 
case,  the  affiliate  bears  the  added  risk  of 
how  first-run  programming  will  perform 
relative  to  known-to-be  popular  network 
reruns.  As  a  result  of  these  higher  costs, 
the  total  of  net  revenues  to  be  shared 
among  networks  and  affiliates  is  made 
smaller  by  PTAR. 

17.  PTAR  harms  not  only  networks 
and  affiUates,  but  the  producers  of 
network  programming.  The  off-network 
restrictions  has  had  the  unintended 
effect  of  discouraging  investment  in 
prime-time  progranuning.  Producers 
rely  to  a  great  extent  on  their  ability  to 
sell  reruns  of  their  programs — i.e.,  off- 
network  programs — to  recoup  their  costs 
and  to  earn  a  profit  The  Ucense  fee  the 
networks  pay  for  the  right  to  air  prime- 
time  entertainment  programs  often  does 
not  cover  the  costs  of  producing  these 
programs.  The  off-network  restriction, 
however,  diminishes  producers'  ability 
to  recoup  unrecovered  costs  by 
artificially  restraining  the  prices  of  off- 
network  programming.  It  does  so  by 
eliminating  the  Top  50  Market  Affiliates 
&t)m  the  range  of  potential  purchasers  of 
this  programming.  By  reducing  demand, 
the  prices  for  off-network  shows  are 
reduced.  The  Commission  believes  that 
PTAR  produces  costs  and  inefficiencies 


to  viewera  that  are  larger  than  the 
benefits,  if  any,  of  PTAR  to  viewers. 

18.  In  addition,  PTAR  as  a  whole 
prevents  the  networks  and  their 
affiliates  from  taking  advantage  of 
network  efficiencies  during  the  access 
hour.  Networks  can  deliver  large 
audiences  to  advertisers,  which  Ln  turn 
allows  the  networks  and  their  affiliates 
to  provide  higher  cost  programming  that 
is  quite  popular  among  audiences 
diuing  prime  time.  While  the  parties 
dispute  the  size  of  the  economic  cost 
due  to  the  loss  of  network  efficiencies, 
the  Commission  concludes  that  this  cost 
far  exceeds  PTAR's  economic  benefits. 

m.  Analjrzing  the  Public  Interest  Need 
for  PTAR 

A.  Increasing  Opportunities  for 
Independent  Programmers 

19.  PTAR's  principal  purpose  was  to 
promote  source  diversity  by 
strengthening  existing  independent 
television  program  producers  and 
encouraging  entry  of  new  producers.  In 
adopting  PTAR,  the  Commission 
predicted  that  the  rule  would  increase 
the  net  amount  of  diverse  programming 
available  to  the  viewing  public  and 
induce  the  entry  of  new  program 
suppliers  into  the  market. 

20.  A  number  of  parties  argue  that 
PTAR  has  failed  to  promote  these  goals. 
They  point  out  that  four  companies — 
Paramount,  Warner  Brothers,  Fox.  and 
King  World — distribute  over  95  percent 
of  the  first-run  syndicated  programming 
aired  during  the  PTAR  access  period. 
Putting  aside  the  question  of  who 
distributes  access  period  programming, 
opponents  of  the  rule  also  argue  that 
PTAR  has  failed  to  increase  diversity  in 
terms  of  who  produces  such 
programming.  Moreover,  the  rule  has 
been  criticized  for  actually  lowering 
program  quality  and  diversity.  Without 
judging  the  quality  of  particular 
programs,  the  Commission  agrees  that 
PTAR,  by  eliminating  network 
programming  during  the  access  hour, 
may  have  resulted  in  the  loss  of 
efficiencies  that  the  networks  and  their 
affihates  may  have  enjoyed  in  the 
absence  of  the  rule.  The  Commission 
notes,  however  that  there  are  many 
variables  that  affect  the  number  of 
program  producers  and  program  types 
in  the  market,  with  or  without  PTAR. 
Nevertheless,  we  recognize  the  limits  of 
regulatory  efforts  to  promote  program 
diversity,  and  reaHze  that  PTAR 
prevents  the  use  of  network  efficiencies 
during  the  access  hour. 

21.  Mindful  of  these  issues,  the 
Commission  turns  to  the  critical 
question  of  whether  PTAR  is  necessary 
today  as  a  means  of  promoting  the 
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growth  of  independent  programmers 
and  source  diversity.  In  answering  this 
question,  it  is  important  to  remember 
that  in  adopting  PTAR,  the  Commission 
cautioned  Uiat  it  was  not  its  intention  to 
carve  out  a  competition  free  haven  for 
syndicators  or  to  smooth  the  path  for 
existing  syndicators.  Rather,  the  central 
objective  of  the  rule  was  to  provide 
opportunity  for  the  competitive 
development  of  alternate  sources  of 
television  programs.  The  Commission 
no  longer  believes  PTAR  is  necessary  to 
provide  this  opportunity  under  today's 
market  conditions.  The  Commission 
reached  a  similar  conclusion  in 
eliminating  the  fin/syn  rules'  restriction 
on  network  acquisition  of  financial 
interest  and  syndication  rights  in 
network  prime  time  entertainment 
programming.  In  reaching  this 
conclusion,  the  Commission  dealt  with 
the  same  source  diversity  concerns  and 
stated  that  if  profits  are  competitive, 
then  the  only  reason  to  employ 
regulatory  devices  to  protect  producer 
profits  is  if  we  determined  that,  for 
some  reason,  the  public  required  a 
greater  array  of  producers  than  the 
market  would  normally  bear.  As  in  the 
fin/syn  proceeding,  no  party  has 
provided  any  reasoned  justification  for 
such  a  result  here. 

22.  Repeal  of  PTAR  will  subject 
suppUers  of  first-run  syndicated 
prografnming  to  greater  competition 
during  the  access  period.  This 
competition  in  today's  marketplace  can 
provide  incentives  to  provide  more 
innovative,  higher  quaUty  prognunming, 
all  of  which  benefits  the  consimier. 
Repeal  of  PTAR  will  also  eliminate  the 
costs  generated  by  the  rule.  Most 
importantly,  prices  for  off-network 
programming  will  no  longer  be 
artificially  constrained,  which  we 
expect  will  encourage  investment  in  the 
production  of  netwoik  progranuning. 

23.  Proponents  of  the  rule  have  not 
provided  any  evidence  to  support  their 
claims  that  this  competition  will  destroy 
the  market  for  first-run  non-network 
syndicated  programming.  The  record 
indicates  that  first-nm  programming  is 
often  quite  popular  among  audiences, 
and  may  very  well  be  carried  by 
network  affiliates  during  the  access  hour 
in  the  Top  50  PTAR  markets  even  after 
repeal  of  the  rule.  To  the  extent  off- 
network  or  network  programming 
would  displace  first-run  syndicated 
programs  fit>m  the  Top  50  Market 
Affihates,  first-run  programs  should  be 
able  to  find  a  place  on  indepencfent 
staticms,  not  to  nestion  other  outlets 
such  as  cable. 


B.  Fostering  the  Growth  of  Independent 
Stations  and  New  Networks 

24.  PTAR  provides  independent 
stations  greater  access  to  off-network 
programming  and  prevents  them  irom 
having  to  compete  against  network 
programming  during  the  access  hour. 
Proponents  of  PTAR  argue  that  the  rule 
is  necessary  to  promote  the 
Commission's  outlet  diversity  goals  by 
fostering  the  growth  of  independent 
stations  and  new  networks.  But  the 
record  does  not  conclusively  show  that 
repeal  of  either  the  off-network 
provision  or  the  network  restriction  of 
PTAR  will  undo  the  growth  of 
independent  stations  since  the  rule  was 
adopted.  Nor  will  repeal  of  the  rule 
likely  undermine  the  development  of 
new  broadcast  networks,  or  otherwise 
harm  the  Commission's  outlet  diversity 
goals. 

25.  The  number  of  independent 
television  stations  has  grown  by  almost 
450  percent  since  PTAR  was  adopted. 
fit>m  82  stations  in  1970  to  over  450 
today.  ITie  record  indicates  that 
advances  in  television  design,  the 
growth  of  cable  penetration,  and  the 
growth  in  demand  for  television 
advertising  all  have  strengthened 
independent  television.  Independents 
also  have  a  robust  supply  of 
programming  to  turn  to  imder  today's 
market  conditions.  The  repeal  of  PTAR 
is  unlikely  to  threaten  these 
advancements.  Nor  is  there  sufficient 
basis  in  the  record  to  conclude  that 
repeal  will  so  undermine  the  ratings  and 
profits  of  independent  stations  that  our 
outlet  diversity  goals  will  be  implicated. 
It  is  likely  that  repeal  of  the  rule  will 
subject  these  stations  to  greater 
competition  in  acquiring  off-network 
programming  and  in  attracting 
audiences  during  the  access  hour  and 
prime  time.  But  there  is  not  sufficient 
evidence  in  the  record  to  support  the 
claims  that  this  competition  will  result 
in  dramatic  ratings  declines  and 
revenue  losses  to  an  extent  that 
threatens  the  overall  viability  of 
independent  stations  and  their  ability  to 
satisfy  their  public  interest  obligations. 
Relatedly,  there  is  no  reUable  evidence 
to  indicate  that  repeal  of  PTAR  will 
jeopardize  the  station  base  of  the  new 
networks  or  threaten  their  further 
devel^ment. 

26.  The  Commission  consequently 
concludes  that  PTAR  is  not  warranted 
as  a  means  of  ensuring  the  growth  of 
independent  television  stations  or  new 
netWOTks.  This  is  especially  the  case 
givBH  the  costs  of  the  rule.  Tbe  off- 
netwcwk  previ8ic»  discourages 
investnent  in  aetwork  prograffiming. 
Mweever,  it  is  beceBatung  Increasingly 


inequitable  to  provide  a  competitive 
advantage  to  independent  stations  over 
network  affiliates  in  today's 
marketplace.  The  networks  and  their 
affiliates,  like  independents,  face 
growing  competition  fit)m  non- 
broadcast  media. 

27.  The  Commission  reaches  this 
conclusion  by  addressing  three 
questions  raised  by  the  commenters: 
First,  does  the  record  show  that  the 
"UHF  handicap"  warrants  affording 
independent  stations  a  competitive 
advantage  in  the  form  of  PTAR?  Second, 
does  the  record  demonstrate  that  PTAR 
is  needed  to  support  independent 
television  stations'  ratings  and 
profitability  and  that  repeal  of  PTAR 
would  significantly  harm  outlet 
diversity?  Third,  does  the  record 
support  the  argument  that  the  repeal  of 
PTAR  will  frustrate  the  development  of 
new  networks? 

1.  The  UHF  Handicap 

28.  Proponents  of  the  rule  seek  to 
justify  PTAR  by  pointing  to  the  signal 
reach  disadvantage  of  UHF  stations 
relative  to  VHF  stations.  They  maintain 
that  this  "UHF  handicap"  places 
independent  stations  at  a  structural 
disadvantage  since  most  of  them  are  in 
the  UHF  band.  Affiliates  of  the  three 
major  networks  are  predcnainantly  VHF 
stations. 

29.  The  Commission's  review  of  the 
record,  however,  as  well  as  Commission 
findings  in  other  proceedings,  leads  it  to 
conclude  that  the  UHF  handicap  has 
been  reduced  to  some  extent.  First, 
Congress  and  the  Commission  have 
taken  a  number  of  steps  over  the  years 
to  ameliorate  this  handicap  by  requiring 
television  equipment  improvements. 
Second,  the  growth  of  cable  has  resuhed 
in  a  reduction  in  the  UHF  handicap 
with  respect  to  those  viewers  that 
subscribe  to  cable.  However,  although 
cable  has  reduced  the  UHF  handicap, 
the  Commission  understands  that  it  may 
still  affect  some  portion  of  viewers  who 
are  not  cable  subscribers. 

30.  While  the  UHF  disparity 
continues  for  some  viewers,  we  do  not 
think  the  public  interest  is  served  by 
tying  PTAR  to  its  complete  elimination. 
The  rule  does  not  and  cannot  address 
the  technical  disparities  that  still  exist 
between  some  stations.  Moreover,  the 
rule  has  never  been  tailored  to  the  UHF/ 
VHF  distinction.  Rather.  PTAR  provides 
a  competitive  advantage  to  independent 
stations  by  limiting  the  programming 
options  available  to  Top  50  Market 
Affiliates,  even  in  cases  where  the 
affected  network  affiliates  are 
themselves  UHF  statie«s.  7^ 
CowRussiMi  does  not  believe  this  is 
appropriate  given  today's  aavket 
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conditions  and  the  costs  imposed  by  the 
rule.  The  handicap  has  been  reduced. 
Affiliates,  like  independents,  are  facing 
increased  competition  in  the  television 
marketplace  from  non-broadcast 
sources.  The  Commission  thus 
concludes  that  the  UHF  handicap  that 
remains  does  not  warrant  continuation 
of  PTAR. 

2.  PTAR  and  the  Ratings,  Growth,  and 
Profitability  of  Independent  Television 
Stations 

31.  The  Impact  of  PTAR  on  Ratings 
and  Station  Growth.  Proponents  of  the 
rule  rely  on  a  regression  analysis  set 
forth  in  the  comments  submitted  by  the 
Law  and  Economics  Consulting  Group 
("the  LECG  Study")  to  support  their 
claims  regarding  the  importance  of 
PTAR  to  independent  stations.  The 
LECG  analysis  attempts  to  demonstrate 
that  the  adoption  of  each  of  the  two 
components  of  PTAR  (the  three-hour 
network  restriction  and  the  off-network 
restriction)  increased  the  ratings  of 
independent  stations.  The  same  analysis 
also  seeks  to  show  that  repealing  PTAR 
will  result  in  a  58  percent  drop  in  access 
period  ratings  and  in  a  carry-over  67 
percent  drop  in  the  ratings  for  the  first 
(following)  prime-time  hour  for 
independent  television  stations. 

32.  After  an  extensive  review  of  the 
LECG  Study,  the  Commission  concludes 
that  the  LECG  Study,  and  the  argiunents 
advanced  by  parties  based  on  this  study, 
do  not  provide  sufficient  evidence  to 
demonstrate  that  repeal  of  PTAR  will 
restilt  in  significant  ratings  declines  for 
independent  stations.  For  the  same 
reasons,  the  study  does  not  provide 
rehable  evidence  that  PTAR  has  as  a 
historical  matter  increased  independent 
station  ratings.  There  are  numerous 
flaws  in  LECG's  analysis  that  lead  the 
Commission  to  this  conclusion, 
including  the  following:  (1)  LECG  does 
not  link  its  econometric  model  to  an 
underlying  conceptual  model  of 
behavior  in  the  television  industry;  (2) 
L£CG  ignores  to  problem  of  hysteresis 
(i.e.,  even  if  PTAR  caused  certain 
changes  in  the  past,  there  is  no 
guarantee  that  its  elimination  will 
reverse  those  changes);  (3)  LECG's 
statistical  methodology  links  changes  in 
independent  station's  ratings  PTAR 
solely  to  PTAR,  and  does  not  take  into 
account  other  regulations  that  have 
benefited  these  stations;  (4)  There  are 
errors  and  gaps  in  LECG's  data  sets;  (5) 
There  seem  to  be  problems  with  LECG's 
specifications  of  its  equations  and  their 
estimation;  and  (6)  LECG's  analysis 
reports  point  estimates  for  regression 
coefficients  without  confidence 
intervals,  making  it  impossible  to 
confirm  that  LECG's  predicted  ratings 


decline  for  independent  stations  are 
statistically  distinguishable  frtun  zero. 

33.  The  Conunission  further  observes 
that  while  independent  stations  will  be 
forced  to  pay  competitive  prices  for  off- 
network  programming  in  the  absence  of 
PTAR,  they  will  not  necessarily  be 
outbid  for  such  programming.  In  market 
51-100,  76  percent  of  syndicated 
programs  aired  by  network  affiliates  is 
first-run  rather  than  off-network. 
Moreover,  in  1993,  two  of  the  top  five 
off-network  programs  broadcast  in 
markets  51-100  were  fiired  more  often 
on  independent  stations  than  on 
affiliates.  It  is  also  unlikely  that  all 
network  affiliates  in  a  market  will  flock 
to  off-network  shows,  given  the 
incentive  to  counter-program  with 
different  program  formats.  In  addition, 
in  the  event  the  networks  and  their 
affiliates  opt  to  nm  network 
programming  during  the  access  hour, 
off-network  fare  wiU  continue  to  be 
available  to  independents.  Finally,  in 
the  event  an  off-network  program  is 
displaced  from  an  independent  station, 
the  station  can  turn  to  first-run 
syndicated  programming.  First-run 
programming  can  generate  higher 
ratings  than  off-network  shows,  with 
associated  carryover  ratings  benefits. 

34.  The  Commission  also  notes  that 
the  argimient  advanced  in  favor  of 
giving  a  competitive  advantage  to 
independent  stations,  taken  to  its  logical 
conclusion,  would  suggest  that  PTAR 
coverage  be  redefined  so  that  it  applies 
to  smaller,  and  less  financially  seciue, 
markets.  Yet  no  party  has  proposed  such 
a  result.  To  the  contrary,  FT AR's 
benefits  appear  to  flow  mainly  to  the 
stronger  independent  stations  in  the 
country.  In  fact,  these  stations  generally 
have  affiliated  with  one  of  the  new 
networks  or  are  part  of  a  jointly  owned 
station  group.  According  to  comments 
submitted  by  NBC.  there  is  not  a  single 
independent  station  in  the  top  50 
markets  showing  a  top-five  rated  off- 
network  program  that  is  (1)  a  UHF 
station  that  is  (2)  not  affiliated  with  Fox, 
UPN,  or  WB,  and/or  (3)  not  owned  by 

a  company  owning  three  or  more 
stations.  'Thus,  the  impact  of  repeal  of 
the  rule  may  primarily  be  felt  by  the 
stronger  independent  stations.  In 
addition,  these  stations  participate  in 
joint  pim:hasing  or  production 
arrangements  that  may  ameliorate  some 
of  the  effects  of  PTAR's  repeal  on 
program  prices. 

35.  Qxiwth  in  Numbera  of 
Independents.  One  of  the  reasons  that 
fte  LECG  Study  and  INTV  claim  as 
support  for  the  proposition  that  repeal 
of  PTAR  will  substantially  hurt  UHF 
independent  stations  is  that  the 
adoption  of  PTAR  allegedly  was 


responsible  for  significant  growth  in  the 
nimiber  of  independent  stations,  albait 
not  until  5-15  years  later.  However,  a 
study  submitted  by  Economics,  Inc. 
("EI"),  shows  that  LECG's  model  can  be 
used  to  demonstrate  that  PTAR  is  not 
responsible  for  the  increase  in  the 
number  of  independent  stations.  Thus, 
the  Commission  cannot  conclude  that 
PTAR's  adoption  caused  a  significant 
increase  in  the  niunber  of  independent 
stations.  Nor  can  the  Commission 
therefore  conclude  that  PTAR's  repeal 
will  cause  the  large  reduction  in  the 
number  of  independent  stations  claimed 
by  the  rule's  proponents. 

36.  The  impact  of  PTAR  on  Profits 
and  Programming.  Even  if  the 
Commission  assumes  that  PTAR 
proponents  are  correct  in  their 
prediction  of  a  ratings  decline  for 
independent  stations  in  the  event  PTAR 
is  repealed,  they  have  not  demonstrated 
how  that  would  affect  independent 
stations  and  the  futiue  development  of 
new  networks.  In  particular,  IJ)CG  has 
not  provided  any  convincing  estimate  of 
how  a  decline  in  audience  share  during 
1  or  2  hoius  of  prime  time,  would  lead 
to  a  large  decline  in  station  revenues 
and  a  resulting  decline  in  station  profits. 
Proponents  of  the  rule  have  thus  not 
provided  any  reliable  basis  to  find  that 
the  profits  of  independent  stations 
would  decline  significantly.  More 
importantly,  there  is  no  reliable 
evidence  in  the  record  to  support  these 
parties'  claims  that  repeal  of  the  rule 
will  so  affect  the  financial  health  of 
independent  stations  as  to  force  stations 
off  the  air  or  undermine  their  ability  to 
provide  public  interest  programming, 
including  news  and  other  pubUc  a&irs 
programming. 

37.  What  the  record  does  show  is  a 
generally  healthy  financial  pictxire  for 
independent  stations.  Profit  data 
published  by  the  National  Associate  of 
Broadcasters  ("NAB")  indicate  that  the 
average  independent  station  has 
generally  been  profitable,  at  least  since 
the  mid-1980s.  The  average  UHF  station 
has  been  profitable  since  1992  after  a 
niunber  of  improfitable  years  through 
the  1980s.  Tliis  strong  financial  pictiire 
extends  to  the  independent  stations  not 
affiUated  with  the  largest  of  the  new 
networks.  Fox  These  stations  reported, 
on  average,  1993  profits  of  four  milfion 
dollars  per  station.  UHF  non-Fox 
affiUated  independents  reported  average 
aimual  profits  of  $1.5  million  per  station 
in  1993.  Also,  these  average  profits 
understate  profitability  in  the  largest 
markets,  those  to  which  PTAR  applies. 

38.  Conclusions.  The  Conunission 
thus  concludes  that  PTAR,  which  has 
become  overly  broad  and  inequitable,  is 
not  necessary  to  provide  independent 
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stations  a  competitive  advantage  relative 
to  the  Top  50  Market  Affiliates. 
Independent  stations  may  face  greater 
competition  in  programming  the  access 
hour  without  PTAR.  But  there  is  no 
reliable  evidence  that  this  will  so 
jeopardize  the  financial  health  of 
independent  stations  as  to  implicate 
public  interest  concerns,  particularly 
those  relating  to  outlet  diversity. 

3.  Repeal  of  PTAR  and  New  Broadcast 
Netwoiics 

39.  According  to  proponents  of  PTAR. 
one  of  the  major  reasons  why  PTAR  has 
been  and  continues  to  be  important  is 
that  by  promoting  the  health  of 
independent  stations,  it  has  helped 
create  an  important  and  necessary 
condition  for  the  development  of  the 
new  networks — Fox.  UPN  and  WB. 
Proponents  of  the  rule  argue  that  repeal 
will  severely  harm  independent  stations 
and,  in  ttim.  harm  the  growth  of  UPN 
and  WB.  These  parties,  however,  have 
not  demonstrated  the  link  between  the 
asserted  harm  to  independent  stations 
as  a  result  of  the  repeal  of  PTAR  and  the 
decreased  likelihood  of  the 
development  of  new  networks.  In  their 
analjrsis  concerning  PTAR  and  the 
improving  position  of  those  stations  and 
new  networks,  PTAR  proponents  seem 
to  suggest  that  the  profitabiUty  of 
independent  stations  has  been 
responsible  for  the  growth  of  newly 
emerging  networks,  especially  the  Fox 
network.  However,  it  is  equally 
plausible  that  many  affihates  of  the  Fox 
network  owe  their  improved  profit 
position  to  their  affiliation  with  Fox. 
Regardless  of  the  possible  importance  of 
both  parts  of  this  interaction,  parties 
favoring  continuation  of  PTAR  have  not 
demonstrated  in  any  convincing  way 
that  PTAR  itself  is  ultimately 
responsible  for  the  development  of 
newly  emerging  networks. 

■40.  The  Commission  does  not  believe 
that  repeal  of  PTAR  will  create  the 
grounds  for  failure  of  newly-laimched 
television  networks  nor  for  significant 
slowing  in  their  development.  Some 
independent  stations  may  find  their 
profits  reduced  as  the  industry  adjusts 
to  this  change  and  other  regulatory  and 
technological  changes.  However,  the 
Commission  concludes  that  the 
prospects  tar  independent  stations  and 
new  networks  overall  are  good.  First, 
the  Commission  beUeves  that  the  UHF 
signal  disparity  has  been  reduced,  albeit 
not  entirely.  This  permits  competition 
for  programming  on  more  even  terms 
between  similarly  situated  UHF  and 
VHF  stations,  most  of  which  are  now 
network  affihates.  Seccxid,  the  video 
programming  production  market 
appears  to  be  open  to  entry  by  large  and 


small  firms  with  many  {woducers 
actively  seeking  outlets  for  their 
programs.  Third,  the  numbers  of 
independent  stations  remain  large 
enough  to  make  it  possible  for  new 
networks  to  add  affihates  and  expand 
audience  reach.  Finally,  at  the  present 
time,  virtually  all  categories  of 
television  broadcast  stations  are,  on 
average,  profitable.  The  repeal  of  PTAR 
will  reduce  costs  imposed  by  the  rule's 
restrictions  on  affihates,  network 
program  producers,  and  viewers  who 
prefer  high-cost  programming,  and  will 
not  create  significant  problems  for 
independent  stations  and  new  networks. 

C.  Reducing  Network  Ability  to  Dictate 
Affiliate  Programming  Choices 

41.  PTAR  prohibits  the  Top  50  Market 
Affihates  fiT>m  obtaining  network- 
provided  programs  or  off-network 
programs  during  the  access  period.  In 
1970,  when  it  adopted  PTAR,  the 
Commission  concluded  that  this  was  a 
reasonable  method  of  protecting 
affihates  against  the  power  of  the 
networks.  Under  this  reasoning,  the 
affihates  did  not  have  sufficient 
bargaining  power  to  refuse  to  run 
network  programs,  even  when  doing  so 
was  not  in  their  economic  self-interest 
Thus,  although  the  rule  limited  the 
programming  options  available  to 
affihates  during  one  hour  and 
consequently  limited  to  the  same  extent 
the  viewing  options  available  to 
viewers,  nonetheless  the  affihates  may 
have  beheved  they  were  better  off  with 
the  rule  than  without  the  rule,  given  the 
dominant  position  of  the  three 
networks.  The  view  was  that  while  a 
network  would  dictate  one  program 
shown  nationally  for  the  access  period, 
the  rule  would  permit  the  affihate  to 
choose  instead  fi'om  a  range  of  choices 
(i.e.,  in-house  or  independently 
produced  programs). 

42.  While  advocating  repeal  of  the  off- 
network  provision  of  PTAR,  proponents 
of  the  network  restriction  argue  that 
there  are  some  indications  that  the 
networks  continue  to  have  significant 
bargaining  leverage  over  their  affihates. 
Prime  time  clearance  levels  are  very 
high.  The  record  also  shows  that 
affihates  rarely  preempt  prime  time 
network  programming,  and  that  affihate 
agreements  are  often  structured  to 
discourage  preemption.  In  addition,  the 
increase  in  the  number  of  independent 
stations  may  have  increased  the  demand 
and  competition  for  the  most  lucrative 
network  affihations.  This  may  therefore 
reduce,  at  least  to  some  degree,  the        * 
increased  leverage  the  network  affihates 
apptear  to  have  gained  as  a  result  of  the 
emergence  of  the  Fox  network. 
Moreover,  the  WB  and  UPN  networks. 


only  recoitly  launched  and  presently 
offering  a  minimal  program  schedule, 
may  not  yet  provide  a  competitive 
alternative  to  affiUation  with  one  of  the 
other  foiu  networks. 

43.  On  balance,  however,  the 
Conunission  does  not  beheve  PTAR's 
network  restriction  is  the  appropriate 
mechanism  imder  current  market 
conditions  to  address  the  issue  of  the 
relative  bargaining  power  between 
networks  and  affiliates.  As  an  initial  - 
matter,  high  clearance  rates  do  not 
necessarily  indicate  undue  network 
leverage:  they  may  simply  reflect  the 
populwity  and  efficiencies  of  network 
progranuning.  There  is  also  evidence  in 
the  record  indicating  greater  affihate 
bargaining  power  today.  The  emergence 
of  the  Fox  network  certainly  can  he  said 
to  have  improved  affihate  bargaining 
power  by  creating  a  viable  a^ation 
alternative  to  ABC.  CBS,  and  NBC.  The 
networks  also  point  to  the  fact  that  the 
total  amount  of  network  prt^ramming 
during  non-prime  time  dayparts  has 
declined  over  the  yeare  as  evidence  of 
the  inabihty  of  networks  to  dictate  to 
affiliates.  Finally,  there  are  today  many 
more  options  for  obtaining  progranuning 
even  without  having  a  network 
affiUation. 

44.  The  Conunission  notes  that  it  is 
not  concerned  with  the  relative 
bargaining  position  of  networks  and 
their  affiUates  to  the  extent  it  merely 
affects  the  distribution  of  profits 
between  the  parties.  Rather,  the  pubUc 
interest  is  imphcated  where  network 
leverage  prevents  an  affihate  &t>m 
fiilfiUing  its  pubUc  interest  obUgations. 
such  as  broadcasting  progranuning 
responsive  to  local  interests,  or  distorts 
the  normal  market  incentive  to  air 
programming  according  to  viewer 
preferences. 

45.  The  Commission  thinks  these 
issues  are  best  addressed  in  the  context 
of  our  rules  governing  a  station's  right 
to  reject  network  programming,  the 
filing  of  affihation  agreements,  and  its 
other  rules  regarding  the  network- 
affiliate  relationship.  The  Commission 
has  initiated  a  comprehensive  review  of 
these  rules.  In  doing  so,  it  will  address 
the  issues  the  parties  have  raised  here, 
including  whether  networks  have  the 
capabihty  and  the  incentive  to  exercise 
imdue  market  or  bargaining  power  in 
the  absence  of  these  rules  and  the  pubfic 
interest  concerns  any  such  capability 
and  incentive  would  raise.  These  rules, 
and  their  corollary  rulemaking 
proceedings,  are  better  tailored  to  weigh 
these  pubhc  interest  issues  and  strike 
the  appropriate  balance  regarding 
regulation  of  the  network-affiUate 
relationship.  PTAR,  in  contrast,  is  an 
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imprecise,  indiscriminate  response  to 
these  concerns. 

IV.  Summary  of  Findings  and 
Transition 

46.  The  record  shows  that  the  three 
networks  now  fece  greater  competition 
than  they  did  in  1970.  There  has  been 
dramatic  growth  in  the  niunber  of 
independent  stations,  and  broadcastere 
now  must  compete  for  audiences  with 
the  increasing  numbers  of  non-broadcast 
outlets,  especially  cable  service.  The 
networks  can  no  longer  be  viewed  as  a 
funnel  through  whidb  all  television 
programming  must  pass.  PTAR  is  thus 
not  necessary  to  promote  independent 
program  soiuces,  PTAR's  primary  goal. 
The  record  shows  that  the  large  number 
of  video  programming  outlets  today 
creates  a  healthy  demand  for  non- 
network  programs.  The  record  further 
shows  that  there  is  no  pubUc  interest 
reason  for  continuing  PTAR  as  a  means 
of  providing  independent  stations  or 
new  broadcast  networks  a  competitive 
advantage  relative  to  network  affiliates 
in  programming  the  access  hoiu. 
Finally,  the  Commission  finds  that 
PTAR  is  not  an  appropriate  mechanism 
Car  safeguarding  aflUate  autonomy.  The 
Commission  thus  finds  that  the  pubUc 
interest  does  not  warrant  the 
continuation  of  PTAR,  especially  given 
the  costs  the  rule  imposes. 

47.  The  Notice  sought  comment  on 
whether,  in  the  event  the  Commission 
concluded  that  PTAR  should  be 
eliminated,  it  should  repeal  the  rule 
immediately  or  adopt  a  transition 
mechanism  that  would  sunset  the  rule 
after  a  certain  period  of  time.  As  noted 
above,  the  record  provides  strong 
support  for  repeal  of  the  rule.  A 
transition  consequently  is  not  necessary 
to  take  a  "wait  and  see"  approach  in 
order  to  test,  and  possibly  revisit,  the 
Conunission 's  conclusion  to  repeal  the 
rule.  The  Commission  does,  however, 
believe  a  short  transition  period  is 
appropriate  to  allow  indiistry 
participants  to  adjust  to  the  changing 
economic  conditions  that  might  result 
from  repeal  of  PTAR.  The  PTAR 
regulatory  scheme  has  been  in  place  for 
over  two  decades,  during  which  time 
members  of  the  industry  have  come  to 
rely  on  the  structure  imposed  by  that 
scheme.  Eliminating  that  structiue 
precipitously  may  have  disruptive 
effects  as  the  marketplace  adjusts  to  the 
deregulated  environment.  A  one-year 
transition  will  give  parties  time  to  adjust 
their  business  plans  and  contractual 
arrangements  prior  to  rep>eal  of  the  rule 
and  moderate  an  unnecessarily  abrupt 
impact  on  affected  stations. 

48.  The  Conunission  rejects  transition 
MDposals  that  would  continue  PTAR  for 


an  indefinite  or  overly  long  period  of 
time.  Such  proposals,  if  adopted,  would 
impose  costs  that  outweigh  any  possible 
benefits  of  a  longer  transition.  The 
record  in  this  proceeding  demonstrates 
that  continuation  of  the  rule  in  the 
pubhc  interest;  prolonging  PTAR  simply 
as  a  means  of  continuing  to  confer 
competitive  benefits  on  independent 
stations  therefore  caimot  be  justified. 

49.  Nor  does  the  Conunission  believe 
the  scheduled  repeal  of  the  remaining 
fin/syn  rules  calls  for  a  longer  transiticm 
period  for  PTAR.  A  number  of  the  fin/ 
syn  rules,  including  restrictions  on 
network  acquisition  of  financial 
interests  in  prime  time  programming, 
were  eliminated  over  two  years  ago;  the 
marketplace  thus  shotild  have  had  time 
to  adjust  to  the  elimination  of  these 
rules.  No  party  has  made  a  convincing 
case  that  the  upcoming  plaimed  repeal 
of  the  remainder  of  these  rules  will  lead 
to  any  anticompetitive  activities  by  the 
networks  or  undue  disruption  of  the 
marketplace  so  as  to  warrant  postponing 
PTAR  repeal  beyond  a  year.  The 
Commission  also  does  not  beUeve  it  is 
necessary  to  take  a  staggered  approach 
to  repeal  or  schedule  a  final  review  of 
the  rule  prior  to  its  scheduled 
expiration,  as  it  did  in  the  fin/syn 
proceeding.  The  record  in  this 
proceeding  clearly  supports  repeal  of 
PTAR,  and  the  three  networks  can  be 
said  to  be  facing  even  more  competition 
today  than  they  were  when  the 
Commission  estabhshed  its  fin/syn 
transition  in  1993.  Phased  deregulation 
is  less  useful  when  the  transition  period 
is  used  as  a  means  of  minimizing 
disruption  in  repeaUng  a  regulation  as 
opposed  to  taking  several  cautionary 
steps  in  order  to  confirm  the  planned 
elimination  of  an  entire  rule.  The 
transition  plan  the  Commission  has 
adopted  is  not  motivated  by  any 
uncertainty  over  its  conclusion  to  repeal 
PTAR,  but  rather  by  a  concern  that 
immediate  repeal  could  be 
uimecessarily  disruptive.  The 
Commission  will  thus  schedule  repeal 
of  the  rule  in  its  entirety  for  August  30, 
1996. 

50.  Other  Issues.  Given  the 
Commission's  conclusion  that  PTAR  no 
longer  serves  the  public  interest  and 
should  be  repealed,  the  Commission 
need  not  address  the  argument 
advanced  by  a  ntunber  of  parties  that 
the  rule  is  contrary  to  the  First 
Amendment.  The  Commission  also  does 
not  beheve  it  is  appropriate  to  alter  the 
definition  of  "network"  to  include  the 
new  networks  as  urged  by  some  parties. 
The  Commission  is  not  persuaded  that 
this  definition  is  inequitable  or  that  it 
causes  new  networks  to  curtail  their 
prime  time  ofiierings  in  order  to  evade 


the  appUcation  of  PTAR.  In  any  event, 
the  rule  will  expire  in  a  year  and  would 
have  little  if  any  impact  on  an  entity 
that  became  a  "network"  during  that 
time  period  given  the  grandfathering 
provisions  presently  set  forth  in  the 
rule.  Finally,  given  the  Commission's 
decision  to  repeal  the  rule,  we  will  not 
modify  the  ciurent  exemptions  to  PTAR 
as  proposed  by  a  number  of 
commenters.  The  proposed  revisions  to 
the  definition  of  a  "network"  and  the 
rule's  exemptions  are  not  appropriate 
for  the  one-year  transition  the 
Commission  has  established.  Indeed, 
modifying  these  provisions  of  the  rule 
could  run  directiy  coimter  to  the 
purposes  of  the  transition  by  creating 
uncertainty  and  disruption  diuing  a 
period  that  is  intended  to  provide 
parties  time  to  adjust  for  repeal  of 
PTAR.  The  Commission  vtrill 
consequently  retain  PTAR  in  its  existing 
form  diuing  the  one-year  transition 
period. 

V.  AdministratiTe  Mattov 

51.  Reason  for  the  Action:  This  action 
is  taken  to  repeal  the  prime  time  access 
rule.  47  C.F.R.  §  73.658{k),  in  response 
to  changes  in  the  communications 
marketplace,  and  to  better  adjust  to  the 
needs  of  the  pubUc. 

52.  Objective  of  this  Action:  The 
Commission  beheves  that  diis  action 
will  remove  barriers  to  competition  in 
the  markets  for  video  programming  and 
enhance  program  diveraity  for  television 
viewers.  The  rule  will  be  repealed  on 
August  30, 1996,  which  will  give 
affected  parties  time  to  adjust  their 
business  plans  and  contractual 
arrangements  in  order  to  avoid  an 
unnecessarily  abrupt  impact  associated 
with  repeal  to  viewer  and  industry 
structures  that  have  developed  in  the  25 
years  that  the  subject  rule  has  been  in 
place. 

53.  Legal  Basis:  Authority  for  the 
actions  taken  in  this  Report  and  Order 
may  be  foimd  in  Section  4(i)  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  Section  154(i)  and 
303(r). 

54.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives:  The  Conunission  deterauned 
that,  based  on  the  record  developed  in 
this  proceeding  and  existing 
marketplace  conditions,  the  pubhc 
interest  will  be  served  by  repeal  of 
PTAR.  Proponents  of  retaining  the  rule 
failed  to  estabhsh  that  it  remains 
necessary  to  ensure  the  diversity  of 
progranuning  sources  and  outlets 
contemplated  by  adoption  of  PTAR. 
Moreover,  these  parties  have  not 
demonstrated  convincingly  that  PTAR 
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itself  is  ultimately  responsible  for  the 
development  of  newly  emerging 
networks  or  that  repeal  of  the  rule  will  ' 
threaten  the  station  base  of  the  new 
networks.  Those  favoring  repeal  of  the 
rule  established  that  the  rule 
unnecessarily  limits  the  programming 
choices  of  netwoii^-afBliated  stations  in 
the  Top  50  television  markets  and 
discourages  investment  in  netwoiic 
programming,  without  off-setting  public 
interest  benefits. 

List  of  Sobfecte  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Rule  Changes 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
fDllows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aoifaarity:  47  U.S.C  Sectioiu  154. 303, 
334. 

173.668    [AmMKtod] 

2.  Section  73.658  is  amended  by 
removing  and  reserving  paragraph  (k). 

Federal  Communications  Commission. 
WilUaHF.Caton, 
Acting  Secretary. 

(FR  Doc  95-21319  Filed  &-28-^95;  8:45  am] 
iooeetn»4i-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlnlatratlon 

SO  CFR  Parta  217  and  227 

[Docket  NOJ604Z71 19-6214-06;  LO. 
0ei486A] 

RIN0648  AH98 

Saa  Turtia  Conaarvation;  Raatrictiona 
Appllcabia  to  Shrimp  Trawling 
AetMtlaa;  Additional  Turtia  Exdudar 
Davica  Raqulramanta  Within  Certain 
Flahary  Statistical  Zonaa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Temporary  additional 
restrictions  on  fl«King  by  shrimp 
trawlers  in  the  inshore  and  neanhore 
waters  off  Texas  and  a  portion  of 
Louisiana  to  protect  sea  turtles;  request 
for  comments. 


SUMMARY:  NMFS  is  imposing  temporary 
additional  restrictions  on  shrimp 
trawlers  fishing  in  all  inshore  waters 
and  offshore  waters  out  to  12  nautical 
miles  (nm)  (22.2  km)  from  the  COLREGS 
line,  between  the  United  States-Mexico 
border  and  93°  W.  long.  This  area 
includes  all  of  the  Texas  coast  and  the 
western  portion  of  the  Louisiana  coast, 
and  includes  NMFS  shrimp  fishery 
statistical  Zones  17  through  21.  The 
restrictions  include  prohibitions  on  the 
use  by  shrimp  trawlers  of:  Soft  turtle 
excluder  devices  (TEDs);  try  nets  with  a 
headrope  length  greater  than  15  ft  (4.6 
m),  unless  the  try  nets  are  equipped 
with  approved  l^EDs  other  than  soft 
TEDs;  and  a  webbing  flap  that 
completely  covers  the  escape  opening  in 
NMFS-approved  top-opening  TEDs. 
This  action  is  based  upon  a  ruling  from 
U.S.  District  Judge,  Southern  District  of 
Texas,  Galveston  Division,  in  Center  for 
Marine  Conservation  v.  Brown,  No.  G- 
94-660  (S.D.  TX,  Aug.  1, 1995)  in  order 
to  facilitate  administration  and 
enforcement  of  the  court  order. 
DATES:  This  action  is  effective  August 
24, 1995  imtil  30  minutes  past  sunset 
(local  time)  on  September  10, 1995. 
Comments  on  this  action  must  be 
submitted  by  September  26, 1995. 
ADDRESSES:  Comments  on  this  action 
and  requests  for  a  copy  of  the 
supplemental  biologiol  opinion  (BO) 
prepared  for  this  action  should  be 
addressed  to  the  Chief,  Endangered 
Species  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  A.  Oravetz,  813-570-5312,  or 
Phil  Williams,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turties  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 


threatened  imder  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  {lepidochelys  kempii), 
leatherback  (Deimochelys  coriacea),  and 
hawksbill  {Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
(Caietta  caretta)  and  green  (Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  grem 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
sea  turtles  as  a  result  of  shrimp  trawling 
activities  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  (defined 
in  50  CFR  217.12)  is  excepted  from  the 
taking  prohibition,  if  the  sea  tiutle 
conservation  measures  specified  in  the 
sea  turtle  conservation  regulations  (50 
CFR  pari  227,  subpart  D)  are  employed. 
The  regulations  require  most  shrimp 
trawlers  operating  in  the  Gulf  and 
Atlantic  Areas  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
ri^jed  for  fishing,  year  roimd. 

The  conservation  regulations  provide 
a  mechanism  to  implement  further 
restrictions  of  fishing  activities,  if 
necessary  to  avoid  iinauthorized  takings 
of  sea  ttirtles  that  may  be  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  that  would  violate  the 
terms  and  conditions  of  an  incidental 
take  statement  (ITS)  or  incidental  take 
permit.  Upon  a  determination  that 
incidental  takings  of  sea  turtles  during 
fishing  activities  are  not  authorized, 
additional  restrictions  may  be  imposed 
to  conserve  listed  species  and  to  avoid 
unauthorized  takings  that  may  be  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species.  Restrictions  may  be 
effective  for  a  period  of  up  to  30  days 
and  may  be  renewed  for  additional 
periods  of  up  to  30  days  each  (50  CFR 
227.72(e)(6)). 
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Biological  Opinion 

On  November  14, 1994,  NMFS  issued 
a  BO  that  concluded  that  the  continued 
long-term  operation  of  the  shrimp 
fishery  in  the  nearshore  waters  of  the 
southeastern  United  States  resulting  in 
levels  of  mortalities  observed  in  1994 
was  likely  to  jeopardize  the  continued 
existence  of  the  highly  endangered 
Kemp's  ridley  and  could  prevent  the 
recovery  of  the  loggerhead.  This  BO 
resulted  from  an  ESA  section  7 
consultation  that  was  reinitiated  in 
response  to  the  imprecedented  niunber 
of  dead  sea  tiutles  that  stranded  along 
the  coasts  of  Texas,  Louisiana,  Georgia, 
and  Florida  in  the  spring  and  siunmer 
of  1994,  coinciding  with  heavy 
nearshore  shrimp  trawling  activity. 
Pursuant  to  section  7(b)(3)  of  the  ESA. 
NMFS  provided  a  reasonable  and 
prudent  alternative  to  the  existing 
management  measures  that  would  allow 
the  shrimp  fishery  to  continue  without 
jeopardizing  the  continued  existence  of 
the  Kemp's  ridley  sea  turtle.  In  addition, 
the  BO  was  accompanied  by  an  ITS, 
pursuant  to  section  7{b)(4)(I)  of  the  ESA. 
that  specifies  the  impact  of  such 
incidental  taking  on  the  species.  The 
ITS,  establishment  of  the  indicated  take 
levels  (ITLs),  and  development  of  the 
Shrimp  Fishery /Emergency  Response 
Plan  (ERP)  as  required  in  the  reasonable 
and  prudent  alternative  of  the 
November  14, 1994,  BO  have  been 
discussed  in  previous  Federal  Register 
publications  (60  FR  19885,  April  21, 
1995,  60  FR  21741,  May  3, 1995.  60  FR 
26691,  May  18, 1995,  60  FR  31696,  June 
16,  1995,  60  FR  32121,  June  20. 1995, 
and  60  FR  42809,  August  17, 1995)  and 
are  not  repeated  here. 

Recent  Events 

Texas  Strandings 

The  waters  off  Texas  were  closed  to 
shrimp  fishing  on  May  15, 1995,  for  the 
annual  closure  that  is  coordinated  by 
State  and  Federal  fisheries  managers  to 
allow  shrimp  to  grow  larger  and 
therefore  more  valuable.  The  closure 
period  is  usually  marked  by  low  levels 
of  sea  turtle  strandings,  and  during  the 
8  weeks  of  the  1995  Texas  closure,  only 
15  sea  turtle  strandings,  including  two 
Kemp's  ridleys,  were  reported  on 
offshore  Texas  beaches. 


On  July  15,  1995,  Texas  waters,  out  to 
200  nm  (370.6  km)  from  shore,  re- 
opened to  shrimping.  The  Texas 
opening  produced  the  expected  heavy 
level  of  shrimping  effort  but 
significantly  fewer  strandings  than  were 
documented  in  the  week  following  the 
opening  in  1994.  There  were  18 
strandings  in  1995  versus  49  in  1994. 
Most  of  the  strandings  occurred  in 
Zones  19  and  20,  which  had  11  and 
four,  respectively,  including  three 
Kemp's  ridleys.  The  strandings  in  Zones 
19  and  20  exceeded  the  established  ITLs 
of  three  and  two,  respectively,  while 
strandings  in  Zones  17, 18,  and  21 
remained  below  the  ITLs.  Only  one 
turtle  stranded  in  Zone  21,  two  Kemp's 
ridleys  stranded  in  Zone  18,  and  none 
stranded  in  Zone  17.  During  the  second 
week  following  the  Texas  re-opening, 
seven  sea  turtles  stranded  on  "Texas 
offshore  beaches.  The  three  strandings 
in  Zone  20  exceeded  the  ITL  for  that 
Zone,  and  the  foiu  strandings  in  Zone 
19  matched  75  percent  of  the  ITL.  No 
turtles  stranded  in  Zones  18  or  21  or  the 
Texas  portion  of  Zone  17.  Again,  a  total 
of  seven  strandings  compares  favorably 
with  the  30  strandings  that  occurred  in 
Texas  during  the  second  week  after  the 
re-opening  in  1994. -During  the  third 
week  following  the  Texas  re-opening, 
strandings  remained  fairly  low 
statewide,  with  five  turtles,  all  of  which 
occurred  in  Zones  19  and  21,  where  the 
ITLs  were  met  or  exceeded. 

Enforcement  reports  indicated 
significant  improvements  in  TED 
deployment  in  the  fleet  of  shrimp 
trawlers  operating  in  Texas  offshore 
waters  in  July  1995.  Generally,  observed 
TEDs  were  properly  installed,  and  floats 
were  being  used  correcUy  in  bottom- 
opening  hard-grid  TEDs.  Observed 
compUance  has  been  very  high:  Out  of 
361  boardings  conducted  by  U.S.  Coast 
Guard  Group  Galveston  through  July  27, 
only  7  TED  violations  were 
documented,  for  an  observed 
compliance  rate  over  98  percent. 

Since  Texas  waters  re-opened  to 
shrimping,  Coast  Guard  District  Eight 
Office  of  Law  Enforcement  siunmarized 
boarding  information  for  NMFS  and 
reported  that  soft-TED  use  was  much 
more  common  in  the  zones  of  high 
strandings.  In  Zones  19  and  20,  soft 


TEDs  were  seen  on  20  and  34.3  percent, 
respectively,  of  the  shrimp  trawlers 
boarded,  while  in  Zones  17, 18,  and  21. 
soft  TEDs  were  in  use  on  only  0.0. 1.6, 
and  9.7  percent,  respectively,  of  the 
trawlers  boarded.  Also,  79  percent  of  the 
trawlers  boarded  in  Zone  18  were 
volujitarily  using  top-opening  hard  grid 
TEDs,  as  had  been  requested  by  NMFS. 
In  1994  and  the  spring  of  1995,  Zone  18 
had  the  highest  rates  of  Kemp's  ridley 
strandings  in  Texas.  The  two  strandings 
in  Zone  18  in  the  first  2  weeks  following 
the  Texas  opening,  therefore,  represents 
a  substantial  improvement,  related  in 
large  part  to  the  voluntary  adoption  of 
recommended  TED  types  by  shrimpers. 
However,  a  relatively  large  percentage  of 
trawlers  operating  in  Zones  19  and  20, 
the  two  zones  where  stranding  levels 
have  been  approached  or  exceeded  for 
two  consecutive  weeks,  are  using  soft 
TEDs. 

Due  to  these  strandings,  NMFS 
intended  to  implement  emergency 
restrictions  on  the  shrimp  fishery  along 
the  entire  Texas  coast  out  to  10  run  (18.5 
km)  identical  to  those  implemented  on 
the  shrimp  fishery  along  the  coast  of 
Georgia  and  a  portion  of  South  Carolina 
(60  FR  42809,  August  17, 1995),  i.e., 
prohibiting  soft  TEDs,  and  requiring 
hard-grid  TEDs  in  trynets  with  a 
headrope  lengtb  of  greater  than  12  ft  (3.6 
m)  and  a  footrope  length  of  greater  than 
15  ft  (4.5  m). 

Court  Order 

On  August  1, 1995,  the  Federal 
District  Court  of  the  Southern  District  of 
Texas,  Galveston  Division,  ordered 
certain  gear  restrictions,  effective  &x»m 
August  3  through  September  10, 1995, 
in  Center  for  Marine  Conservation  v. 
Brown.  The  court  order  is  effective  in  all 
inshore  waters  and  offshore  waters  out 
to  12  nm  (22.2  km)  in  NMFS  statistical 
Zones  17  through  21,  and  includes  a 
prohibition  on  the  use  of  soft  TEDs,  a 
requirement  to  use  hard  grid  TEDs  with 
trynets  with  a  headrope  length  greater 
than  15  ft  (4.6  m),  and  a  prohibition  on 
the  use  of  full  length  webbing  flaps 
completely  covering  the  escape  opening. 
The  coiut  further  noted  that  proper 
flotation,  as  required  by  existing  sea 
turtle  conservation  regulations,  must  be 
used  on  bottom-opening  hard  TEDs.  In 


44782       Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29.  1995  /  Rules  and  Regulations 


addition,  the  court  allowed  shrimpers 
an  additional  10  days,  until  August  11. 
1995,  to  comply  with  the  order,  if  they 
would  provide  an  affidavit  stating  that 
they  could  not  comply  with  the  order 
prior  to  that  date  because  at  the  time  the 
ordw  was  issued  either  they  were  at  sea 
or  hard-TEDs  were  not  available. 

NMFS  issued  a  press  release  on 
August  2, 1995,  that  aimoimced  and 
described  the  court  order.  In  addition, 
NMFS  has  discussed  the  order  in  its 
weekly  reports.  NMFS  is  now 
implementing  this  temporary  action  to 
implement  the  court  order  in  regulatory 
form.  While  this  action  was  not  required 
by  the  coiirt,  NMFS  believes  that  it  will 
facilitate  administration  and 
enforcement  of  the  court  order,  and 
provide  greater  certainty  and  notice  to 
shrimpers  as  to  the  requirements  of  the 
order.  Specifically,  NMFS  is  applying 
certain  regulatory  definitions  and  terms 
to  this  coiut  order.  Additionally,  with 
this  action,  U.S.  Coast  Guard  and  NMFS 
enforcement  agents  will  be  able  to 
enforce  the  requirements  of  the  order  as 
authorized  by  law.  The  order  was 
eSactive  August  3, 1995,  and  this  rule 
is  being  made  effective  inunediately 
upon  filing  with  the  Federal  Kagister. 

The  court  explicitly  allowed  NMFS  to 
use  discretion  to  take  any  further  action 
necessary  to  protect  sea  turtles  in 
addition  to  the  judicial  order.  However, 
at  this  time,  NMFS  believes  that  this 
action,  which  mirrors  the  court  order, 
will  be  adequate  to  reduce  sea  t\irtle 
strandings  to  levels  required  by  the 
relevant  BOs,  including  those  issued 


November  14, 4994;  April  26. 1995; 
August  8. 1995;  and  the  one 
accompanying  this  action.  While  this 
action  does  not  include  further  gear 
restrictions,  it  allows  NMFS  to  require 
owners  and  operators  of  shrimp  trawlers 
in  Zones  17  to  21  to  carry  a  NMFS- 
approved  observer  upon  written 
notification  by  the  Regional  Director  of 
NMFS. 

RequiremeDts 

This  action  is  taken  under/authorized 
by  50  CFR  227.72(e)(6),  the  exemption 
for  incidental  taking  of  sea  turtles  in  50 
CFR  227.72(e)(1)  does  not  authorize 
incidental  takings  during  fishing 
activities  if  the  takings  violate  the 
restrictions,  terms  or  conditions  of  an 
ITS  or  incidental  take  permit,  or  may  be 
likely  to  jeopardize  the  continued 
existence  of  a  species  listed  imder  the 
ESA.  Based  on  the  coiut  ruling  in  Center 
for  Marine  Conservation  v.  Brown  and 
the  foregoing  analysis  of  relevant 
factors,  the  Assistant  Administrator  for 
Fisheries  (AA)  has  determined  that 
continued  takings  of  sea  tiirtles  by 
shrimp  fishing  off  Texas  and  the 
western  portion  of  Louisiana  are 
unauthorized  and  therefore  takes  this 
action. 

All  relevant  provisions  in  50  CFR 
parts  217  and  227,  including  the 
definitions  in  50  CFR  217.12  are 
applicable  to  this  action.  For  example, 
§  227.71(b)(3)  provides  that  it  is 
unlawful  to  fi^  for  or  possess  fish  or 
wildlife  contrary  to  a  restriction 
specified  or  issued  imder  §  227.72(eX3) 


or  (e)(6).  Under  50  CFR  217.12,  inshore 
is  defined  as  marine  and  tidal  waters 
landward  of  the  72  COLREGS 
demarcation  line  (International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972),  as  depicted  or  noted  on 
nautical  charts  published  by  NOAA 
(Coast  Charts.  1:80,000  scale)  and  as 
described  in  33  CFR  part  80,  and 
offshore  is  defined  as  marine  and  tidal 
waters  seaward  of  the  72  COLREGS 
demarcation  line. 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  (as  defined 
in  50  CFR  217.12)  that  from  August  24, 
1995  until  30  minutes  past  simset  (local 
time)  on  September  10, 1995,  fishing  by 
shrimp  trawlers  in  all  inshore  waters 
and  offshore  waters  seaward  to  12  nm 
(22.2  km)  from  the  COLREGS  line  along 
the  coast  of  Texas  between  the  United 
States-Mexico  border  through  the 
western  portion  of  Louisiana  coast  to 
93"  W.  fong.  (Zones  17  through  21). 
shall  be  in  OMnpliance  with  all 
applicable  provisions  of  50  CFR 
227.72(e)  except  as  modified  below: 

1.  The  use  of  soft  TEDs  described  in 
50  CFR  227.72(e)(4Kiii)  is  prohibited. 

2.  The  use  of  try  nets  with  a  headrope 
length  greater  than  15  ft  (4.6  m).  is 
prohibited,  unless  the  try  nets  are 
equipped  with  a  NMFS-approved  hard 
TED  or  special  bard  TED  (described  in 
50  CFR  227.72(eK4Hii)).  Try  nets  with  a 
headrope  length  of  15  ft  (4.6  m)  or  less 
remain  exempt  from  the  requirement  to 
have  a  TED  installed  in  accordance  with 
50  CFR  227.72(eX2Kii)(B)(l). 
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3.  Use  of  a  webbing  flap  that 
completely  covers  th'e  escape  opening  in 
NMFS-approved  top-opening  TEDs  is 
prohibited.  Any  webbing  that  is 
attached  to  the  trawl  forward  of  the 
escape  opening,  must  be  cut  to  a  length 
so  that  the  tailing  edge  of  such  webbing 
is  at  least  (5.1  cm)  forward  of  the 
posterior  edge  of  the  TED  grid  (see 
Figure  1.). 

All  provisions  of  50  CFR  227.72(e), 
including,  but  not  limited  to  50  CFR 
227.72(e)(2)(u)(B){J)  (use  of  try  nets), 
and  50  CFR  227.72(e)(4)(iu)  (Soft  TEDs), 
that  are  inconsistent  with  these 
prohibitions  are  hereby  suspended  for 
the  duration  of  this  action. 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  in  the  area 
subject  to  restrictions  that  they  are 
required  to  carry  a  NMFS-approved 
observer  aboard  such  vessel(s)  if 
directed  to  do  so  by  the  Regional 
Director,  upon  written  notification  sent 
to  either  the  address  specified  for  the 
vessel  registration  of  documentation 
purposes,  or  otherwise  served  on  the 
owner  or  operator  of  the  vessel.  Owners 
and  operators  and  their  crew  must 
comply  with  the  terms  and  conditions 
specified  in  such  written  notification. 

Additional  Conservation  Measures 

In  issuing  its  order  in  Center  for 
Marine  Conservation  v.  Brown),  the 
court  explicitly  stated  that  NMFS  may 
impose  any  additional  restrictions  if 
NMFS  deems  appropriate.  Notification 
of  any  additional  sea  tiutle  conservation 
measures,  including  any  extension  or 


modification  of  this  30-day  action,  will 
be  published  in  the  Federal  Register 
pursuant  to  50  CFR  227.72(e)(6T. 

NMFS  will  continue  to  monitor  sea 
tiirtle  strandings  to  gauge  the 
effectiveness  of  these  conservation 
measures.  If,  after  these  restrictions  are 
instituted,  strandings  in  Texas  or 
affected  areas  of  Louisiana  persist  at  or 
above  75  percent  of  the  ITL  for  2  weeks, 
NMFS  wiU  determine  whether  to 
restrict  or  prohibit  fishing  by  some  or  all 
shrimp  trawlers,  as  required,  in  the 
inshore  and  offshore  waters  of  all  or 
parts  of  NMFS  statistical  Zones  1 7 
through  21  seaward  to  12  nm  (22.2  km) 
from  the  COLREGS  line.  Contiguous 
statistical  zones  or  portions  of  those 
zones  may  be  included  in  the 
restrictions  or  closure,  as  necessary. 
Expansion  of  gear  restrictions  will  also 
be  considered  as  a  measure  to  control 
sea  turtle  strandings.  Area  closures  or 
additional  gear  restrictions  will  be 
implemented  through  emergency 
rulemaking  notification(s)  piu^uant  to 
the  procedures  set  forth  at  50  CFR 
227.72(e)(6). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA), 
nor  any  other  law  requires  that  general 
notification  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
603(b)  of  the  Regulatory  Flexibility  Act, 


an  initial  Regulatory  Flexibility 
Analysis  is  not  required. 

Pursuant  to  section  553(b)(B)  of  the 
APA,  the  AA  finds  that  there  is  good 
cause  to  waive  prior  notice  and 
opportunity  to  comment  on  this  rule.  It 
is  unnecessary,  impracticable  and 
contrary  to  the  public  interest  to  provide 
prior  notification  and  opportunity  for 
comment,  because  the  requirements  of 
this  action  are  already  in  effect  as  a 
result  of  the  court  order  issued  on 
August  1, 1995.  Furthermore,  regulatory 
implementation  of  the  coiul  order  will 
fedlitate  its  administration  and 
enforcement  and  will  assist  shrimpers  to 
comply  with  the  order.  Therefore,  this 
action  should  not  be  delayed.  L,ast,  by 
facilitating  compliance  with  the  court 
order,  this  action  will  likely  mitigate 
adverse  impacts  on  sea  tiulles. 

Pursuant  to  section  553(d)  of  the  APA. 
the  AA  finds  that  there  is  good  cause  to 
waive  the  30-day  delay  in  effective  date. 
As  stated  above,  the  requirements  of  this 
action  are  already  in  effect  pursuant  to 
the  court  order. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348.  December  4, 1992) 
requiring  TED  use  in  shrimp  trawls  and 
establishing  the  30-day  notice 
procedures.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  August  23. 1995. 
Nancy  Foster, 

Deputy  Administrator  for  Fisheries.  National 
Marine  Fisheries  Service. 
MLUNQ  CODE  3610-22-r 
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FIGURE  1  -SHORTENED  WEBBING  OVER  THE  ESCAPE  OPENING  COMPLYING  WITH 
REQUIREMENT  NUMBER  3  OF  THIS  ACTION. 


[FR  Doc  95-21401  Filed  8-24-95;  2:06  pm] 
■LUMQ  COM  3B10-22-C 


44785 


Proposed  Rules 


Federal  Register 

Vol.  60.  No.  167 
Tuesday,  August  29,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  95-055-1] 

Change  in  Disease  Status  of  Germany 
Because  of  ^wine  Vesicular  Disease 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Germany  free  of  swine  vesicular  disease. 
As  part  of  this  proposed  action,  we 
would  add  Germany  to  the  list  of 
countries  that,  although  declared  free  of 
swine  vesicular  disease,  are  subject  to 
restrictions  on  pork  and  pork  products 
offered  for  importation  into  the  United 
States.  Declaring  Germany  free  of  swine 
vesicular  disease  appears  to  be 
appropriate  because  there  have  been  no 
oonfirmed  outbreaks  of  swine  vesicular 
disease  in  Germany  since  1981.  This 
proposed  rule  would  relieve  certain 
restrictions  on  the  importation  of  pork 
and  pork  products  into  the  United 
States  from  Germany.  However,  because 
Germany  shares  common  land  borders 
with  coimtries  affected  by  swine 
vesicular  disease,  imports  pork  products 
from  countries  affected  by  swine 
vesicular  disease,  and  is  still  considered 
to  be  affected  with  hog  cholera,  the 
importation  into  the  United  States  of 
pork  and  pork  products  from  Germany 
would  continue  to  be  restricted. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  30, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
E)ocket  No.  95-055-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-055-1.  Comments 
Deceived  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 


and  Independence  Avenue  SW., 
Washington,  E)C,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Import/ 
Export  Products,  National  Center  for 
bnport  and  Export,  VS.  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231.  (301)  734-8695. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  ordw  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMD),  bovine  spongiform 
encephalopathy,  African  swine  fever, 
hog  cholera,  and  swine  vesicular  disease 
(SVD).  These  are  dangerous  and 
destructive  commimicable  diseases  of 
ruminants  and  swine. 

Section  94.12(a)  of  the  regulations 
provides  that  SVD  is  considered  to  exist 
in  all  countries  of  the  world  except 
those  Usted  in  §  94.12(a),  which  have 
been  declared  to  be  free  of  SVD.  We  will 
consider  declaring  a  country  to  be  free 
of  SVD  if  there  have  been  no  reported 
cases  of  the  disease  in  that  country  for 
at  least  the  previous  1-year  period.  The 
last  case  of  SVD  in  Germany  that  was 
confirmed  by  laboratory  procedures 
occurred  in  1981.  Clinical  symptoms 
similar  to  SVD  were  recognized  in  a 
herd  in  Germany  in  1985,  and  that  case 
was  reported  as  SVD  by  the  Regional 
Veterinary  Officer  in  Germany,  but 
laboratory  tests  failed  to  confirm  SVD. 
There  have  been  no  reports  of  SVD  in 
Germany  since  that  time.  Based  on 
Germany's  apparent  current  and  recent 
freedom  from  SVD,  the  Government  of 
Germany  has  requested  that  the  U.S. 
Department  of  Agriculture  (USDA) 
recognize  Germany  to  be  free  of  SVD. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  reviewed 
the  documentation  submitted  by  the 
Government  of  Germany  in  support  of 
its  request.  A  team  of  APHIS  officials 
traveled  to  Germany  in  September  1993 
to  conduct  an  on-site  evaluation  of  the 
coimtry's  animal  health  program  with 


regard  to  the  foot-and-mouth  disease 
(FMD)  and  rinderpest  situation  in 
Germany.  The  evaluation  consisted  of  a 
review  of  Germany's  veterinary  services, 
laboratory  and  diagnostic  procedures, 
vaccination  practices,  and 
administration  of  laws  and  regulations 
intended  to  prevent  the  introduction  of 
FMD  and  rinderpest  into  Germany.  We 
believe  that  the  1993  on-site  evaluation 
was  sufficient  to  provide  APHIS  with  a 
complete  picture  of  Germany's  animal 
health  program  with  regard  to  SVD,  as 
well.  TTierefore,  we  have  used  the 
findings  of  the  1993  on-site  evaluation 
as  part  of  the  basis  for  this  proposed 
rule.  (IDetails  concerning  the  1993  on- 
site  evaluation  are  available  upon 
written  request  from  the  person  listed 
under  FOR  FURTHER  INFORMATXM 
CONTACT.) 

Based  on  the  information  discussed 
above,  we  are  proposing  to  amend 
§  94.12(a)  by  adding  Germany  to  the  list 
of  countries  declared  free  of  SVD.  This 
action  would  relieve  certain 
requirements  on  the  importation  of  pork 
and  pork  products  from  Germany. 

However,  we  are  also  proposing  to 
amend  §  94.13(a)  by  adding  Germany  to 
the  list  of  countries  that  have  been 
declared  free  of  SVD,  but  from  which 
the  importation  of  pork  and  pork 
products  is  restricted.  The  countries 
listed  in  §  94.13(a)  are  subject  to  these 
restrictions  because  they:  (1) 
Supplement  their  national  pork  supply 
by  importing  fresh,  chilled,  or  frozen 
pork  from  countries  where  SVD  is 
considered  to  exist;  (2)  have  a  common 
border  with  coimtries  where  SVD  is 
considered  to  exist;  or  (3)  have  certain 
trade  practices  that  are  less  restrictive 
than  are  acceptable  to  the  United  States. 

Germany  supplements  its  national 
pork  supply  by  importing  fresh,  chilled, 
and  frozen  pork  from  countries  where 
SVD  is  considered  to  exist.  In  addition, 
Germany  has  common  land  borders 
with  Belgium,  Czechoslovakia,  France, 
the  Netherlands,  and  Poland.  These 
coimtries  are  designated  in  §  94.12(a)  as 
countries  where  SVD  exists.  As  a  result, 
even  though  Germany  appears  to  qualify 
for  designation  as  a  country  free  of  SVD, 
there  is  potential  for  pork  and  pork 
products  produced  in  Germany  to  be 
commingled  with  the  fresh,  chilled,  or 
frozen  meat  of  animals  from  a  country 
where  SVD  exists.  This  potential  for 
commingling  constitutes  an  undue  risk 
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of  introducing  SVD  into  the  United 
States. 

Therefore,  we  are  proposing  that  pork 
and  pork  products,  as  well  as  any  ship's 
stores,  airplane  meals,  and  baggage 
containing  such  pork,  ofiered  for 
importation  into  the  United  States  from 
Germany  be  subject  to  the  restrictions 
specified  in  §  94.13  of  the  regulations 
and  to  the  applicable  requirements 
contained  in  the  regulations  of  the 
USDA's  Food  Safety  and  Inspection 
Service  at  9  CFR  chapter  m.  Section 
94.13  reqmres,  in  part,  that  pork  and 
pork  products  be:  (1)  Prepared  in  an 
inspected  establishment  that  is  eligible 
to  have  its  products  imported  into  the 
United  States  under  the  Federal  Meat 
Inspection  Act;  and  (2)  accompanied  by 
a  foreign  meat  insp>ection  certificate  as 
well  as  a  certification  issued  by  a  full- 
time  salaried  veterinary  officicd  of  the 
national  government  of  the  exporting 
coimtry,  stating  that  certain  precautions 
have  been  satisfied  so  that  the  pork  or 
pork  product  has  not  been  commingled 
with  or  exposed  to  animals,  pork,  or 
pork  products  originating  in,  or 
transported  through,  a  coimtry  in  which 
SVD  is  considered  to  exist. 

Because  hog  cholera  exists  in 
Germany,  the  importation  of  pork  and 
pork  products  fh)m  Germany  would 
continue  to  be  subject  to  the  restrictions 
in  §  94.9  for  pork  and  pork  products 
from  countries  where  hog  oiolera  exists. 
The  importation  of  live  swine,  except 
for  wild  swine,  from  Germany  would 
continue  to  be  prohibited  due  to  hog 
cholera,  in  accordance  with  §  94.10. 
Executive  Order  12866  and  Regulatory 
Flexibility  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule  would  amend  the 
regulations  in  part  94  by  adding 
Germany  to  the  list  of  countries  that 
have  been  declared  fi-ee  of  SVD.  This 
action  would  relieve  certain  restrictions 
on  the  importation  of  pork  and  pork 
products  into  the  United  States  from 
Germany.  However,  other  requirements 
would  continue  to  restrict  the 
importation  of  live  swine  and  pork  and 
pork  products. 

Because  of  the  continued  presence  of 
hog  cholera  in  Germany,  nearly  all  of 
the  current  U.S.  restrictions  on  the 
importation  of  pork  and  pork  products 
would  remain  unchanged.  The  only  area 
of  pork  importation  that  may  be  affected 
should  Germany  be  declared  free  of  SVD 
is  cvired  and  dried  pork  imports.  A 
lengthy  curing  and  drying  period  is 
required  at  present  for  poii:  and  poric 
products  originating  from  countries 


with  SVD  (see  9  CFR  94.17).  The 
restriction  for  hog  cholera  is  much 
shorter,  requiring  that  the  meat  be 
thoroughly  cured  and  fully  dried  for  a 
period  of  not  less  than  90  days  so  that 
the  product  is  shelf  stable  without 
refrigeration  (see  9  CFR  94.9). 

A  shorter  and  less  costly  curing  and 
drying  period  for  pork  and  poi^ 
products  could  lead  to  Germany's 
increased  participation  in  the  U.S. 
market,  depending  on  the 
competitiveness  of  the  market  for 
imported  aued  and  dried  pork  and  pork 
products.  However,  the  impact  for  U.S. 
importers  and  consumers  is  not 
expected  to  be  significant.  In  the  fiscal 
year  1993-94,  Germany  exported  232 
tons  of  prepared  or  preserved  pork  to 
the  United  States,  which  amounted  to 
only  0.25  percent  of  the  total  quantity 
imported  into  the  United  States.  The 
effect  of  this  proposed  rule  on  U.S. 
domestic  prices  or  suppUes  or  on  U.S. 
businesses,  including  small  entities,  is 
expected  to  be  negligible. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before- parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  reqmrements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE),  VELOGENIC 
VISCEROTROPIC  NE%VCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOQ  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  147a,  150ee,  161, 162, 
and  450: 19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.Q  9701;  42  U.S.C.  4331.  and  4332;  7  CFR 
2.17,  2.51,  and  371.2(d). 

{94.12    [Amended] 

2.  In  §  94.12.  paragraph  (a)  would  be 
amended  by  adding  "Germany," 
immediately  after  "Finland,". 

S94.13    [Amended] 

3.  In  §  94.13,  the  introductory  text,  the 
first  sentence  would  be  amended  by 
adding  "Germany,"  immediately  after 
"Denmark,". 

Done  in  Washington,  DC,  this  22nd  day  of 
August  1995. 

LonnieJ.  King. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(PR  Doc.  95-21288  Filed  8-28-95;  8:45  am] 

BNJJNOCOM  3410-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  95P-0003] 

Food  Labeling:  Health  Claims;  Sugar 
Alcohols  and  Dental  Caries;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  July  20,  1995  (60  FR 
37507).  The  document  proposed  to 
authorize  the  use,  on  food  labels  and  in 
food  labeling,  of  health  claims  on  the 
association  between  sugar  alcohols  and 
the  nonpromotion  of  dental  caries  and 
to  exempt  sugar  alcohol-containing 
foods  fit)m  certain  provisions  of  the 
health  claims  general  requirements 
regulation.  The  document  was 
published  with  some  errore.  This 
document  corrects  those  errors. 
DATES:  Written  comments  by  October  3, 
1995.  The  agency  is  proposing  that  any 
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final  rule  that  may  issue  based  upon  this 
proposal  become  effective  30  days 
following  its  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204, 202-205-5916. 

In  FR  Doc.  95-17505,  appearing  on 
page  37507  in  the  Federal  Register  of 
Thursday,  July  20, 1995,  the  following 
corrections  are  made: 

1.  On  page  37510,  in  the  second 
ooliunn.  in  the  first  paragraph,  in  line  6, 
the  phrase  "and  the  FASEB"  is 
corrected  to  read  "of  FASEB". 

2.  On  page  37511.  in  the  first  column, 
in  the  fourth  paragraph,  in  the  sixth  line 
from  the  bottom  of  the  paragraph,  "the 
30-min  (min)  test"  is  corrected  to  read 
"the  30-minute  (min)  test". 

3.  On  page  37513,  in  the  second 
column,  in  the  first  full  paragraph,  in 
line  20,  the  phrase  "just  before  to  clinic 
visits."  is  corrected  to  read  "just  before 
clinic  visits." 

4.  On  page  37514.  in  the  second 
column,  in  the  second  paragraph,  in  line 
12,  the  phrase  "front  of  maxillary  and" 
is  corrected  to  read  "front  maxillary 
and". 

5.  On  page  37515,  in  the  second 
column,  in  the  first  full  paragraph,  in 
line  7,  the  phrase  "whose  parents 
consumed"  is  corrected  to  read  "who 
consumed". 

6.  On  page  37520,  in  the  second 
column,  in  the  last  paragraph,  in  line  1, 
the  phrase  "In  its  March  1979,  review" 
is  corrected  by  removing  the  comma 
after  the  date. 

7.  On  page  37521,  in  the  second 
coliunn,  in  the  second  paragraph,  in  line 
1,  the  phrase  "In  its  August  1979, 
review"  is  corrected  by  removing  the 
comma  after  the  date. 

8.  On  page  37527,  in  the  third 
coliunn,  in  reference  21,  the  name 
"Banozcy"  is  corrected  to  read 
"Banoczy". 

9.  On  page  37529,  in  the  first  column, 
in  reference  73,  the  word  "Carigenidty" 
is  corrected  to  read  "Cariogenicity". 

{101.80    [Corraclwl] 

10.  On  page  37530,  in  the  first 
coliunn,  in  §  101.80  Health  claims: 
dietary  sugar  alcohols  apd  dental  caries, 
in  paragraph  (c)(2)(i)P)^  the  phrase 
"paragraph  (C)  of  this  section."  is 
corrected  to  read  "paragraph  (c)(2)(i)(C) 
of  this  section." 

Dated:  August  23. 1995. 
WilUuB  K.  HuUmoiI. 
Acting  Deputy  Commissioner  for  Policy. 
|FR  Doc  95-21381  Filed  8-28-95;  8:45  am] 
■UMO  COM  41«-ei-P 


21  CFR  Parts  310  and  341 
[DoctotNo.95N-0205] 
RIn  000&-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over>the-Counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodilator  Drug 
Products;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
September  27, 1995,  the  period  for 
comments  for  the  notice  of  proposed 
rulemaking  to  amend  the  monograph  for 
over-the-coimter  (OTC)  bronchodilator 
drUg  products  that  was  published  in  the 
Federal  Register  of  July  27, 1995.  That 
document  proposed  to  remove  the 
ingredients  ephedrine,  ephedrine 
hydrochloride,  ephedrine  sulfate,  and 
racephedrine  hydrochloride  from  the 
final  monograph  for  OTC  bronchodilator 
drug  products  and  to  classify  these 
ingredients  as  not  generally  recognized 
as  safe  and  effective  for  OTC  use.  FDA 
is  taking  this  action  in  response  to 
several  requests  to  extend  the  period  for 
comments  to  allow  interested  persons 
adequate  time  to  assess  and  respond  to 
the  proposal. 

DATES:  Written  comments  by  September 
27. 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  27, 1995  (60  FR 
38643).  FDA  published  a  notice  of 
proposed  rulemaking  to  amend  the  final 
monograph  for  OTC  bronchodilator  drug 
products  to  remove  the  ingredients 
ephedrine,  ephedrine  hydrochloride. 
ephedrine  sulfate,  and  racephedrine 
hydrochloride  and  to  classify  these 
ingredients  as  not  generally  recognized 
as  safe  and  effective  for  O'TC  use. 
Interested  persons  were  given  until 
August  28, 1995  to  submit  comments  on 
the  proposal. 

In  the  proposal,  the  agency  indicated 
that  these  ingredients  should  no  longer 


be  included  in  the  final  monograph  for 
OTC  bronchodilator  drug  products 
based  on  their  extensive  use  in  illicit 
drug  manufectiue  and  their  potential  for 
causing  harm  as  a  result  of  misuse  and 
abuse.  This  proposed  amendment  to  the 
monograph,  if  finalized,  would  remove 
these  ingredients  from  the  OTC  market 
whether  present  as  single  ingredient 
products  or  in  combination  with  other 
cough-cold  ingredients. 

FDA  has  received  requests  from  a 
manufacturers'  association  and  two 
manufacturers  of  OTC  bronchodilator 
drug  products  to  extend  the  comment 
period  until  October  27. 1995,  to  permit 
adequate  development  of  comments  by 
industry  and  other  interested  parties. 
The  requests  stated  that  the  extension  is 
necessary  because  of  the  summer 
vacation  season  and  the  inability  to 
develop  a  res(>onsive  submission  in  30 
days  as  provided  in  the  proposed 
monograph  amendment. 

One  comment  indicated  that  FDA's 
action  could  set  a  precedent  for  the 
agency  to  take  action  later  concerning 
OTC  drug  products  containing 
pseudoephedrine  and 
phenylpropanolamine,  which  are  also 
included  in  the  Domestic  Chemical 
Diversion  Control  Act  of  1993  as  >listed 
chemicals>  used  as  precursors  in  the 
clandestine  manufacture  of 
methamphetamine  and  metcathinone. 
The  comment  added  that  because  the 
proposed  amendment  to  the  monograph 
could  have  profound  implication  on  the 
entire  OTC  drug  industry,  additional 
time  to  comment  is  necessary  to 
evaluate  the  legal  and  policy 
implications  for  companies  who  make 
products  containing  pseudoephedrine 
and/or  phenylpropanolamine. 

FDA  emphasizes  that  this  proposal 
affects  ephedrine  ingredients  only.  The 
proposed  amendment  does  not  affect  the 
current  OTC  marketing  status  of 
pseudoephedrine  or 
phenylpropanolamine  in  any  manner. 
However,  because  of  the  comment's 
concerns  that  the  proposal  may  have  a 
potential  futiu*  impact  on  the  OTC  drug 
industry,  the  agency  wants  to  allow 
additional  time  for  interested  persons 
and  manufactiuers  to  more  fully  express 
their  views.  However,  because  of  the 
continuing  misuse  and  abuse  of  OTC 
ephedrine  drug  products,  the  agency  has 
determined  that  the  additional  period 
shall  be  30  days  only.  Therefore,  the 
agency  is  providing  an  extension  of  the 
period  for  comments  until  September 
27, 1995. 

Interested  persons  may,  on  or  before 
September  27, 1995,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
proposed  monograph  amendment. 
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Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
fotmd  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  August  24, 1995. 

Ranald  G.  aMsemore. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  95-21480  Filed  8-25-95;  11:05  ami 

■UMQ  OOOC  41M-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  R«v«nue  Service 

26CFRPart40 

P8-8-06J 

RIN1645-AT25 

Deposits  of  Excise  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulatimis 
sectipn  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  tempmary 
regulations  relating  to  deposits  of  excise 
taxes.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  27, 1995. 
ADDRESSES:  Send  submissions  to: 
CCJXDM:(X)RP:T:R  (PS-6-95).  room 
5228.  Internal  Revenue  Service.  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (PS-8-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington.  DC 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Concerning  submissions,  the 
Regulations  Unit.  (202)  622-7180; 
concerning  the  regulations,  Ruth 
Hoffinan,  (202)  622-3130  (not  toll-free 
numbers). 

SUPPLEMENTARY  INF0RMATK3N: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Regisler  amend  the  Excise 
Tax  Procedural  Regulations  (26  CFR 
part  40)  relating  to  deposits  of  excise 


taxes  under  section  6302.  The 
temporary  regulations  contain  special 
safe  harbor  rules  for  the  additiontil 
deposit  of  taxes  due  in  September  of 
each  year. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  rf^ulatiohs. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  wUl  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administraticm  for  comment 
on  its  impact  on  small  business. 

Canmenta  and  Reqaests  fior  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  wiU  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Draftiiig  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffinan.  Office  of 
Assistant  Chief  Coimsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sublects  in  26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Re^ilatimis 

Accordingly.  26  CFR  part  40  is 
proposed  to  be  amended  as  follows: 


PART  40-EXCtSE  TAX  PROCEDURAL 
REGULATIONS 

Paragmph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  • 

Par.  2.  Section  40.6302(c)-5  is  added 
to  read  as  foUows: 

§40.6302(c)-6    UaeefOovaminent 

depositaries:  rules  under  sectiOM  6302M 
andffl. 

[The  text  of  this  proposed  section  is  the 

same  as  the  text  of  §  40.6302(c)-5T 

published  elsewhere  in  this  issue  of  the 

Federal  Register.] 

Margaret  MifaMT  RitAardsen. 

Comnussioner  (^Internal  Revenue. 

(FR  Doc.  95-21439  Filed  8-28-95;  8:45  am] 

aaxMQ  cooc  4ais-tt-u 


DEPARTMENT  OF  JUSTICE 

28CFRPart16 
[AAQ/A  Order  No.  lOT-tq 

Exemption  of  Recorda  System  Under 
the  Privacy  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsections  (c) 
(3)  and  (4).  (d).  (e)  (1).  (2).  (3).  (5).  and 
(8).  and  (g)  of  the  Privacy  Act,  5  U.S.C. 
552a.  This  system  of  records  is  the 
"Bureau  of  Prisons.  C^ce  of  Internal 
AfEaira  Investigative  Records.  Justice/ 
BOP-012."  Information  in  this  system 
relates  to  official  Federal  investigations 
and  law  enforcement  matten  of  the 
Office  of  Internal  AfEain  (OIA)  of  the 
Federal  Bureau  of  Prisons  {BOP). 
pursuant  to  the  Inspector  General  Act  of 
1978,  5  U.S.C.  App.,  as  amended  by  the 
Inspector  Gener^  Act  amendments  of 
1988.  The  exemptions  are  necessary  to 
avoid  interference  with  the  law 
enforcement  functions  of  the  BOP. 
Specifically,  the  exemptions  are 
necessary  to  prevent  subjects  of 
investigations  from  frustrating  the 
investigatory  process;  to  preclude  the 
disclosure  of  investigative  techniques; 
to  protect  the  identities  and  physical 
safety  of  confidential  informants  and  of 
law  enforcement  personnel;  to  ensure 
OIA's  ability  to  obtain  information  from 
information  sources;  to  protect  the 
privacy  of  third  parties;  and  to  safeguard 
classified  information  as  required  by 
Executive  Order  12356. 
DATES:  Submit  any  comments  by 
September  28)  1995. 
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ADDRESSES:  Address  all  comments  to 
Patricia  E.  Neely.  Program  Analyst. 
Systems  Policy  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (Room 
850,  WCTR  Building). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  E.  Neely  202-616-0178. 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Biu^au  of 
Prisons,  Office  of  Internal  Affairs 
Investigative  Records.  JUSTICE/BOP- 
012." 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities." 

List  of  Sulqect  in  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act,  and  the  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  by  amending 
S  16.97,  as  set  forth  below.   . 

Dated:  August  15, 1995. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C  301,  552.  552a,  552b(g), 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510. 
534;  31  U.S.C.  3717.  9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.97  by  adding  paragraphs  (g)  and  (h) 
to  read  as  follows: 

1&97    Exemption  of  ttie  Federal  Bureau  of 
Msons  Syatama-Umited  Ac 


(g)  The  following  system  of  records  is 
exempt  pursuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2)  from  subsections  (c)(3) 
and  (4),  (d),  (e)(1).  (2).  (3).  (5)  and  (8) 
and  (g)  of  5  U.S.C.  552a.  In  addition,  the 
following  system  of  records  is  exempt 
pursuant  to  the  provisions  of  5  U.S.C. 
552a(k)(l)  and  (k)(2)  from  subsections 
(c)(3).  (d),  and  (e)(1)  of  5  U.S.C.  552a: 

Bureau  of  Prisons,  Office  of  Internal  Affoirs 
Investigative  Records.  JUSnCE/BOP-012. 

(h)  These  exemptions  apply  only  to 
the  extent  that  information  in  this 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a(j)(2),  (k)(l),  and  (k)(2). 
Where  compliance  would  not  appear  to 


interfere  with  or  adversely  affect  the  law 
enforcement  process,  and/or  where  it 
may  be  appropriate  to  permit 
individuals  to  contest  the  accuracy  of 
the  information  collected,  e.g.,  public 
soiuce  materials,  the  applicable 
exemption  may  be  waived,  either 
partially  or  totally,  by  the  Office  of 
Internal  Affairs  (OIA).  Exemptions  from 
the  particular  subsections  are  justified 
for  the  following  reasons: 

(1)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation  of  an 
actual  or  potential  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
are  subjects  of  the  investigation,  and 
reveal  investigative  interest  by  not  only 
the  OIA  but  also  by  the  recipient 
agency.  Since  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation,  release  could 
result  in  activities  that  would  impede  or 
compromise  law  enforcement  such  as: 
the  destruction  of  documentary 
evidence;  improp>er  influencing  of 
witnesses;  endangerment  of  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel; 
fabrication  of  testimony;  and  flight  of 
the  subject  from  the  area.  In  addition, 
release  of  disclosure  accounting  could 
result  in  the  release  of  properly 
classified  information  which  could 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(2)  From  subsection  (c)(4)  because  this 
system  is  exempt  from  the  access 
provisions  of  subsection  (d)  purauant  to 
subsections  (j)  and  (k)  of  the  Privacy 
Act. 

(3)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  provide  the 
subject  of  an  investigation  with 
information  concerning  law 
enforcement  activities  such  as  that 
relating  to  an  actual  or  potential 
criminal,  civil  or  regulatory  violation; 
the  existence  of  an  investigation;  the 
natiue  and  scope  of  the  information  and 
evidence  obtained  as  to  bis  activities; 
the  identity  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel;  and  information  that  may 
enable  the  subject  to  avoid  detection  or 
apprehension.  Such  disclosure  would 
present  a  serious  impediment  to 
effective  law  enforcement  where  they 
prevent  the  successful  completion  of  the 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel;  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 


or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personnel  privacy  of  third  parties. 
Finally,  access  to  the  records  could 
result  in  the  release  of  properly 
classified  information  which  could 
compromise  the  national  defense  or 
disrupt  foreign  policy.  Amendment  of 
the  records  would  interfere  with 
ongoing  investigations  and  law 
enforcement  activities  and  impose  an 
impossible  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(4)  From  subsection  (e)(1)  because  the 
application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  OIA  for  the  following  reasons: 

(i)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a  dvil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter,  including 
investigations  in  which  use  is  made  of 
properly  classified  information. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(ii)  During  the  course  of  any 
investigation,  the  OIA  may  obtain 
information  concerning  actual  or 
potential  violations  of  laws  other  than 
those  within  the  scope  of  its 
jiuisdiction.  In  the  interest  of  effective 
law  enforcement,  the  OIA  should  retain 
this  information  as  it  may  aid  in 
establishing  patterns  of  criminal 
activity,  and  can  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies. 

(iii)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  an  investigator 
which  relates  to  matters  incidental  to 
the  primary  purpose  of  the  investigation 
but  which  may  relate  also  to  mattere 
under  the  investigative  jurisdiction  of 
another  agency.  Such  information 
caimot  readily  be  segregated. 

(5)  From  subsection  (e)(2)  because,  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  for  the 
following  reasons: 

(i)  The  subject  of  an  investigation 
would  be  placed  on  notice  as  to  the 
existence  of  an  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  improperly  influence 
witnesses,  to  destroy  evidence,  or  to 
fabricate  testimony. 
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tii)  In  certain  dnnunstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  infonnation  relating 
to  a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  firom  other 
sources. 

(iii)  In  any  investigation  it  is 
necessary  to  obtain  evidence  from  a 
variety  of  sources  other  than  the  subject 
of  the  investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(6)  From  subsection  (e)(3)  because  the 
application  of  this  provision  would 
provide  the  subject  of  an  investigation 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  Providing  such  notice  to  a 
subject  of  an  investigation  could 
interfere  with  an  undercover 
investigation  by  revealing  its  existence, 
and  eould  endanger  the  physical  safety 
of  confidential  sources,  witnesses,  and 
investigators  by  revealing  their 
identities. 

(7)  From  subsection  (e)(5)  because  the 
application  of  this  provision  would 
prevent  the  collection  of  any  data  not 
shown  to  be  accurate,  relevant,  timely, 
and  complete  at  the  moment  it  is 
collected.  In  the  collection  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely,  and  complete. 
Material  which  may  seem  unrelated, 
irrelevant,  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  an  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfiare  with  the 
preparation  of  a  complete  investigation 
report,  and  thereby  impede  effective  law 
enforcement. 

(8)  From  subsection  (e)(8)  because 'the 
apphcation  of  this  provision  could 
prematiuely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation,  and  could  reveal 
investigation  techniques,  procedures, 
and/or  evidence. 

(9)  From  subsection  (g)  to  the  extent 
that  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2).  (k)(l)  and  (k)(2)  of  the  Privacy  Act. 

[PR  Doc.  95-21342  Filed  S-2»-95;  8:45  am] 

MLUNO  COOC  4410-06-M 


ENVIROflMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 

[FRL-6284-«] 

RIN2060-AF95 

Transportation  Conformity  Rule 
Amendments:  Miscellaneous 
Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

— ' 

SUMMARY:  EPA  proposes  in  this  action  to 
make  several  changes  to  its  ctirrent 
regulation  requiring  certain 
transportation  actions  to  conform  to  the 
state's  air  quality  plan.  This  action 
proposes  to  amend  the  November  24. 
1993,  transportation  conformity  rule  in 
order  to  allow  transportation  control 
measures  (TCMs)  to  proceed  even  if  the 
conformity  status  of  the  transportation 
plan  and  program  has  lapsed,  provided 
the  TCM  is  included  in  an  approved 
state  implementation  plan  or  federal 
implementation  plan  and  was  included 
in  a  previously  conforming 
transportation  plan  and  program.  Such 
TCMs  would  be  halted  under  the 
existing  transportation  conformity  rule 
should  a  conformity  lapse  occur. 

This  proposal  would  also  extend  the 
grace  period  before  which  areas  must 
determine  conformity  to  a  submitted 
control  strategy  implementation  plan. 
This  extension  would  provide  relief 
most  immediately  to  some  moderate  and 
above  ozone  nonattainment  areas,  for 
which  conformity  otherwise  would 
lapse  on  November  15, 1995,  should 
such  areas  fail  to  demonstrate 
conformity. 

This  action  proposes  to  align  the  date 
of  conformity  lapse  with  the  date  of 
application  of  Qean  Air  Act  highway 
sanctions  foi  any  failure  to  submit  or 
submission  of  an  incomplete  control 
strategy  state  implementation  plan  (SIP). 

This  proposal  would  also  correct  the 
nitrogen  oxides  fNOx)  provisions  of  the 
transportation  conformity  rule 
consistent  with  previous  commitments 
made  by  EPA  in  Federal  Register 
notices  concerning  transportation 
conformity  NOx  waivers.  This  proposal 
to  change  the  statutory  authority  for 
NOx  waivers  is  also  published  as  an 
interim  final  rule  in  the  final  rule 
section  of  today's  Federal  Register,  and 
is  effective  immediately. 

Finally,  this  action  proposes  to 
establish  a  grace  period  before  which 
transportation  plan  and  program 
conformity  must  be  determined  in 
newly  designated  nonattainment  areas; 


clarify  certain  wording:  and  make 
certain  technical  corrections. 

EPA  proposes  that  a  transportation 
conformity  SIP  revision  consistent  with 
these  amendments  would  be  required  to 
be  submitted  to  EPA  by  12  months 
following  the  date  of  publication  of  the 
final  rule. 

DATES:  Comments  on  this  action  must  be 
received  by  September  28. 1995. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to:  Air  and  Radiation  Docket 
and  Infonnation  Center,  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-95-05,  401  M 
Stiwt,  S.W.,  Washington,  DC  20460. 

Materials  relevant  to  this  proposal 
have  been  placed  in  Public  Docket  A- 
95-05  by  EPA.  The  docket  is  located  at 
the  above  address  in  room  M-1500 
Waterside  Mall  (ground  floor)  and  may 
be  insp>ected  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  including  all 
non-government  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Sergeant.  Emission  Control 
Strategies  Branch.  Emission  Planning 
and  Strategies  Division,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor.  MI  48105. 
(313) 668-4441. 

SUPPtfMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background  on  Transportation  Conformity 

Rule 
n.  Transportation  Control  Measures  (TCMs) 

III.  Requirement  to  Redetermine  Conformity 

to  Submitted  Control  Strategy  SIP 

IV.  Grace  Period  for  Use  of  Submitted  Motor 

Vehicle  Emissions  Budgets 
V  Aligmnent  With  Gean  Air  Act  Highway 
Sanctions 

VI.  Applicability  of  Nitrogen  Oxides  (NOx) 

ftovisions 

VII.  Grace  Period  for  Newly  Designated 
Nonattainment  Areas 

VIII.  Wording  Qarifications  to  40  CFR  51.448 
and  93.128 

IX.  Technical  Corrections  to  40  CFR  51.452 

and  93.130 

X.  Conformity  SIPs 

XI.  Administrative  Requirements 

I.  Background  on  Transportation 
Conformity  Rule 

The  transportation  conformity  rule.  ,. 
"Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  die  Federal  Transit 
Act."  was  published  November  24. 
1993.  (58  FR  62188)  and  amended  40 
CFR  parts  51  and  93.  The  Notice  of 
Proposed  Rulemaking  was  published  on 
January  11. 1993  (58  FR  3768). 
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Required  under  section  176(c)  of  the 
Clean  Air  Act.  as  amended  in  1990,  the 
transportation  conformity  rule 
established  the  criteria  and  procedures 
by  which  the  Federal  Highway 
Administration,  the  Federal  Transit 
Administration,  and  metropoUtan 
planning  organizations  determine  the 
conformity  of  federally  funded  or 
approved  highway  and  transit  plans, 
programs,  and  projects  to  SIPs. 
According  to  the  Clean  Air  Act, 
federally  supported  activities  must 
conform  to  the  implementation  plan's 
purpose  of  attaining  and  maintaining 
the  national  ambient  air  quality 
standards. 

On  February  8, 1995.  EPA  published 
an  interim  final  rule  entitled, 
"Transportation  Conformity  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period."  This  interim  final  rule, 
which  was  effective  uoimediately  and 
applied  until  August  8, 1995,  aligned 
the  dates  of  certain  adverse 
consequences  that  are  imposed  by  the 
transportation  conformity  rule  with  the 
date  tiiat  Clean  Air  Act  section  179(b) 
highway  sanctions  become  effective.  A 
proposal  to  make  the  alignment  of  these 
dates  permanent  was  also  published 
February  8, 1995,  and  the  final  rule  was 
pubUshed  **. 

Since  publication  of  the 
transportation  conformity  rule  in 
November  1993,  EPA.  DOT.  and  state 
and  local  air  and  transportation  officials 
have  had  considerable  experience 
implementing  the  criteria  and 
procedures  in  the  rule.  It  is  that  mutual 
experience  which  leads  to  the 
amendments  which  EPA  is  proposing 
today.  In  each  case,  the  amendments  are 
needed  to  clarify  ambiguities,  correct 
errors,  or  make  the  conformity  process 
more  logical  and  feasible. 

EPA  intends  to  propose  further 
amendments  to  the  transportation 
conformity  rule  to  address  concerns 
raised  by  conformity  stakeholders,  such 
as  the  build/no-build  test,  non-federal 
projects,  adding  projects  between  plan/ 
TIP  cycles,  and  rural  nonattainment 
areas. 


n. 

(TCMs) 

1 4.  Background 

I '  The  November  1993  transportation 
conformity  rule  does  not  allow  TCMs  to 
be  federally  funded,  accepted,  or 
approved  without  a  conforming 
transportation  plan  and  transportation 
imnovement  program  (TIP)  in  place. 
CkNU  Air  Act  sectitms  176(cK2)  (C) 
and  (D)  require  that  conforming 
traanpertatinn  pkns  aad  TWs  be  used  to 
I  whi^r  ptajects  are  in 


conformity.  According  to  the  Noveml)er 
1993  transportation  conformity  rule,  the 
only  federally  funded  or  approved 
projects  which  may  proceed  in  the 
absence  of  a  conforming  plan  and  TIP 
are  those  which  have  already  been 
foimd  to  conform  and  those  which  the 
rule  exempts  because  of  their  de 
minimis  emission  impacts.  TCMs  in 
general  are  not  exempt  projects. 

EPA  acknowledged  in  the  preamble  to 
the  final  rule  that  it  may  appear 
intuitively  coimterproductive  to  delay 
transportation  projects  which  benefit  air 
quality  just  because  an  area  is  unable  to 
develop  a  conforming  transportation 
plan  and  TIP.  However,  EPA  asserted 
that  allowing  project-by-project 
approvals  in  the  absence  of  a 
conforming  transportation  plan  and  TIP 
is  contrary  to  the  underlying  philosophy 
that  transportation  actions  must  be 
planned  and  evaluated  for  emissions 
effiects  in  the  aggregate  and  for  the  long 
term.  If  TCMs  proceeded  outside  the 
context  of  the  transportation  plan  and 
TIP,  EPA  feared  that  there  would  be  no 
assurance  that  the  analysis  of  reasonable 
alternatives  had  been  properly 
conducted  and  that  the  effect  of  the 
TCM  on  the  flow  within  the  network 
had  been  properly  accounted  for. 

Furthermore,  EPA  stated  its  concern 
that  allowing  TCMs  to  proceed  without 
a  conforming  transportation  plan  and 
TIP  may  undermine  the  cooperative 
transportation  planning  process.  All 
constituencies  should  have  a  stake  in 
the  development  of  a  conforming 
transpwtaticm  plan  and  TIP,  particularly 
given  that  compromises  and  tradeoffs 
among  involved  parties  are  often 
necessary. 

B.  Description  of  Proposal  for  TCMs 

This  proposal  would  allow  TCMs 
which  are  in  an  approved  SIP  and  have 
been  included  in  a  previously 
conforming  transportation  plan  and  TIP 
to  proceed  even  if  the  conformity  status 
of  the  current  transportation  plan  or  IIP 
lapses.  Specifically,  it  would  allow  a 
project-level  conformity  determination 
to  be  made  for  a  TCM  specifically 
included  in  an  approved  SIP  even  if 
there  were  no  currently  conforming 
transportation  plan  and  TIP  in  place  (as 
presently  required  by  40  CFR  51.420 
and  93.114),  provided  that  the  TCM  was 
previously  included  in  a  conforming 
plan  and  TIP  and  all  other  relevant 
criteria  for  a  project  from  a 
transportation  plan  and  TIP  have  been 
satisfied  (e.g.,  hot-spot  analysis  was 
performed  as  necessary). 

Acconkng  to  this  proposal,  a  TCM 
that  had  been  included  in  a  cenfemiag 
plaa  and  TIP  would  be  ccmsidered  to 
coaie  iron  a  plan  amd  TIP  (as  feqaiied 


by  40  CFR  51.422  and  93.115)  even  if 
the  conformity  status  of  that 
transportation  plan  and  TIP  had 
subsequently  lapsed.  However,  the  other 
requirements  in  40  CFR  51.422  and 
93.115  defining  what  projects  "come 
from"  a  transportation  plan  and  TIP 
would  continue  to  apply,  including  the 
requirement  that  the  project's  design 
concept  and  scope  have  not  changed 
significantly  from  those  which  w«e 
described  in  the  transportation  plan/ 
TIP. 

C.  Rationale 

Even  if  an  area's  conformity  status 
lapses,  this  proposal  would  allow  wcwk 
to  continue  on  TCMs  which  have 
completed  \^e  metropolitan 
transportation  planning  process  and  are 
included  in  an  approved  SIP,  but  have 
not  completed  the  National 
Environmental  Policy  Act  process.  EPA 
believes  that  it  would  be 
counterproductive  to  overcoming  futtue 
difficulties  in  demonstrating  conformity 
to  halt  progress  on  a  TCM  which  has 
been  approved  through  the  air  quality 
planning  process  and  has  met  the 
metropolitan  transportation  planning 
process'  requirements.  Such  a  TCM  has 
been  endorsed  by  both  the 
transportation  and  air  quality 
communities  as  a  project  beneficial  far 
air  quality,  and  stopping  its  progress 
would  make  it  more  difficuh  to 
implement  the  SIP,  develop  a  revised 
plui  and  TIP  which  can  be  found  ta 
conform,  and  attain  the  national 
ambient  air  quality  standards. 

EPA's  previously  expressed  concerns 
about  allowing  TC^4s  to  proceed  in  the 
absence  of  a  conforming  transportation 
plan  and  TIP  do  not  apply  in  the  context 
of  this  proposal,  because  this  pn^MMal's 
applicability  is  limited  to  TCMs  which 
have  been  in  a  conforming 
transportation  plan  and  TW.  Such  TCMs 
have  been  considered  in  the  long  tern 
and  in  the  aggregate,  in  the  context  of 
the  transportation  plan  and  TIP  and  the 
cooperative  transportation  planning 
process.  This  amendment  would  net 
allow  TCMs  to  circumvent  the 
metropolitan  transportation  planning 
process;  it  would  simply  prevent  the 
consequences  of  conformity  &ilures 
from  disrupting  further  project 
development  activities  for  the 
implementation  of  TCMs. 

Furthermore,  EPA  believes  that  this 
proposal  is  consistent  with  the  Clean 
Air  Act  conformity  provisions. 
ConftMTnity  is  defined  in  Clean  Air  Act 
section  176(c)(1)  as  conformity  to  tlM 
implementation  plan's  purpose. 
Accordingly,  implementation  of  a 
measure  specifically  inchtded  in  tka 
iaipleraentatiaa  piui  should  ceafani. 
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The  subsequent  requirement  in  section 
176(c)(2)(C)(i)  for  a  project  to  come  from 
a  conforming  plan  and  program  is  an 
elaboration  of  the  general  definition  in 
section  176(c)(1)  and  should  not  prevent 
actions  obviously  consistent  with  the 
general  definition  from  proceeding. 

D.  Impact 

At  the  present  time,  few  control 
strategy  SIPs  (e.g.,  attainment 
demonstrations,  15%  volatile  organic 
compound  emission  reduction  SIPs) 
have  been  approved  by  EPA.  As  a  result, 
there  are  currently  few  TCMs  which 
would  be  affected  by  this  proposal. 
However,  EPA  expects  that  in  the  future 
there  will  be  a  number  of  TCMs  which 
are  included  in  an  approved  -SIP  and 
have  been  included  in  a  conforming 
transportation  plan  and  TIP  which 
might  be  jeopardized  by  subsequent 
plan/TIP  conformity  lapses. 

In  particular,  major  highway  and 
transit  infrastructure  projects  which 
have  been  designated  as  TCMs  in  the 
SIP  frequently  have  a  lengthy  period  for 
project  planning  and  development, 
including  the  federal  environmental 
review.  As  a  result,  these  major 
infrastructure  investments  are  especially 
susceptible  to  being  delayed  by  future 
lapses  in  transportation  plan  and  TIP 
conformity  status,  despite  their  role  in 
contributing  to  the  conformity  status  of 
previously  approved  transportation 
plans  and  Tffs.  This  proposal  would 
allow  such  projects  to  complete  the 
project  development  process  even  if 
sul»equent  conformity  difficulties 
caused  an  area's  plan  or  TIP  conformity 
status  to  lapse. 

m.  Requirement  to  Redetermine 
Conformity  to  Submitted  Control 
Strategy  SIP 

A.  Background 

40  CFR  51.448(a)(1)  and  93.128(a)(1) 
require  the  transportation  plan  and  TIP 
to  be  found  to  conform  to  a  submitted 
control  strategy  SIP  revision  within  one 
year  from  the  date  the  Clean  Air  Act 
requires  its  submission.  Thus,  in  areas 
required  to  submit  ozone  attainment/3% 
rate-of-progress  SIPs,  which  were 
generally  due  November  15, 1994,  the 
current  transportation  conformity  rule 
requires  conformity  to  those  SIPs  to  be 
determined  by  November  15, 1995,  or 
else  conformity  status  will  lapse. 

B.  Description  of  Proposal 

This  proposal  would  amend  40  CFR 
51.448(a)(1)  and  93.128(a)(1)  to  allow 
areas  18  months  to  determine 
conformity,  starting  from  the  date  of  the 
State's  initial  submission  to  EPA  of  a 
control  strategy  SIP  revision 


establishing  a  motor  vehicle  emissions 
budget.  If  conformity  is  not 
demonstrated  within  18  months 
following  such  submission,  the 
conformity  status  of  the  transportation 
plan  and  TIP  will  lapse,  and  no  new 
project-level  conformity  determinations 
may  be  made. 

This  deadline  for  determining 
conformity  to  a  submitted  control 
strategy  SIP  would  apply  to  the  initial 
submission  of  each  type  of  control 
sbvtegy  SEP.  Ozone  15%  SIPs,  ozone  3% 
rate-of-progress  SIPS,  and  attainment 
demonstrations  (for  any  pollutant)  are 
all  control  strategy  SIPs  whose  initial 
submission  would  require  conformity  to 
be  determined  within  18  months. 

The  18-month  time  period  for 
determining  conformity  would  not  be 
affected  by  subsequent  changes  to  the 
submitted  control  strategy  Sff*.  For 
example,  if  within  the  18-month  period 
the  initial  submission  is  revised  before 
conformity  has  been  determined,  the  18- 
month  clock  would  not  be  restarted. 
However,  when  conformity  is 
eventually  determined,  the  relevant 
motor  vehicle  emissions  budget  must  be 
used.  If  conformity  to  the  initial 
submission  has  been  demonstrated  and 
that  submission  is  subsequently  revised, 
no  18-month  clock  would  be  started 
until,  as  required  in  §  51.400(a)(3) 
(93.104(a)(3)),  "Frequency,"  the  SIP  is 
approved  by  EPA. 

C.  Rationale 

This  proposal  is  consistent  with  the 
existing  transportation  conformity  rule 
in  that  it  imposes  a  one-time 
requirement  to  determine  conformity 
after  the  initial  submission  of  a  control 
strategy  SIP.  EPA  is  proposing  to 
redefine  the  beginning  and  length  of  the 
grace  period  before  conformity  to  a 
newly  submitted  SIP  must  be 
demonstrated  in  order  to  be  consistent 
with  flexibility  EPA  is  allowing  on 
submission  deadlines  for  ozone 
attainment  SIPs. 

EPA  has  provided  flexibility  regarding 
the  deadline  for  submission  of  ozone 
attainment/3%  SIPs  because  of 
unavoidable  delays  in  their 
development  (see  March  2, 19§5, 
memorandiun  from  Mary  D.  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  to  EPA  Regional 
Administrators,  titled.  "Ozone 
Attainment  Demonstrations").  The 
existing  conformity  rule  requires 
conformity  to  these  SIPs  to  bc^ 
determined  by  November  15, 1^5,  but 
many  ozone  areas  have  not  even 
submitted  such  SIPs  yet.  As  a  result, 
EPA  believes  it  is  more  appropriate  to 
begin  the  grace  period  with  a  State's 


actual  submission,  rather  than  the  Clean 
Air  Act  deadline  for  submission. 

In  addition,  EPA  is  proposing  to 
extend  the  grace  period  from  12  months 
to  18  months  because  experience  with 
the  existing  conformity  rule  indicates 
that  18  months  is  a  more  reasonable 
timeframe.  Also,  the  18-month  grace 
period  is  consistent  with  the  grace 
period  allowed  in  40  CFR  51.400  and 
93.104  after  publication  of  the  final  rule 
and  after  EPA  approval  of  control 
strategy  SIP  revisions. 

EPA  notes  that  there  is  a  possibility 
that  the  agency  will  be  unable  to 
complete  final  rulemaking  on  these 
proposed  amendments  by  November  15, 
1995,  in  light  of  the  date  of  this  proposal 
and  the  need  to  respond  to  any 
comments  submitted  on  the  proposal. 
However,  EPA  believes  that  even  should 
this  proposed  change  not  be  effective  by 
November  15. 1995,  the  conformity 
status  of  plans  and  TIPs  would  not  lapse 
for  certain  areas  taking  advantage  of  the 
flexibilities  provided  in  the  March  2, 
1995,  memorandum.  This  is  because  in 
the  March  2  memorandiun  EPA 
interpreted  the  statute  as  not  requiring 
such  areas  to  submit  attainment 
demonstrations  on  November  15, 1994. 

In  the  March  2  memorandum,  EPA 
acknowledged  that  circumstances 
beyond  the  control  of  the  States  had 
precluded  the  States  from  completing 
the  SIP  submittals  within  the  deadline 
(November  15, 1994)  prescribed  in  the 
Act.  Moreover,  the  deadline  had  passed 
and  States  could  not  reasonably  be 
expected  to  complete  the  submissions  in 
the  immediate  future.  EPA  emphasized 
that  much  of  the  problem  stemmed  from 
technical  issues  that  arose  in  compiling 
the  inventories  and  conducting 
modeling,  particularly  in  light  of  the 
complexities  of  accounting  for  ozone 
transport. 

In  light  of  this  unique  situation,  EPA 
implemented  the  statutory  requirements 
for  SIP  submissions  in  a  more  flexible 
manner.  EPA,  in  effect,  extended  the 
submission  date  and  established  new, 
staggered  submission  deadlines  for 
various  components  of  the  required 
submittals.  The  lapsing  provisions  of 
the  ourent  conformity  rule  impose  a 
lapse  one  year  from  the  date  the  Clean 
Air  Act  requires  submission  of  a  control 
strategy  implementation  plan  revision. 
Since  under  EPA's  interpretation  of  the 
Act  in  the  circumstances  just  described 
the  statute  does  not  require  submissions 
for  such  states  in  November  1994.  the 
conformity  status  of  plans  and  TIPs  in  ' 
such  areas  will  not  lapse  in  November 
1995,  but  rather  would  lapse  one  year 
from  the  various  dates  described  in  the 
March  2. 1995,  policy  referred  to  above. 
Prior  to  any  of  those  dates,  EPA  will 
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have  ample  time  to  complete  final 
action  on  the  rule  change  proposed 
today. 

However,  those  areas  which  are  not 
taking  advantage  of  the  flexibility  of  the 
March  2  memorandum  are  still  required 
under  the  current  rule  to  determine 
confonnity  by  November  15, 1995. 
These  areas  will  lapse  on  November  15. 
1995.  if  "final  action  on  this  proposal  is 
not  effective  by  then  and  they  have  not 
determined  confonnity. 

D.  Effect  on  Deadline  to  Determine 
Confonnity  to  Submitted  15%  SIPs 

The  current  conformity  rule  requires 
conformity  to  submitted  15%  SIPs  to  be 
demonstrated  by  November  15, 1994. 
Conformity  status  in  some  areas  has 
already  lapsed  because  of  failure  to  meet 
this  deadline.  This  proposal  would 
affect  the  deadline  to  determine 
conformity  to  submitted  15%  SIPs  in 
only  a  very  fiaw  areas,  because  most 
15%  SIPs  were  submitted  more  than  18 
months  ago.  For  the  few  areas  that 
submitted  very  late  15%  SIPs,  this 
proposal  would  extend  by  a  few  months 
the  time  allowed  to  demonstrate 
conformity  to  the  15%  SIP. 

IV.  Grace  Period  for  Use  of  Sulmiitted 
Motor  Vehicle  Emissions  Budgets 

This  proposal  would  clarify  the 
existing  transportation  conformity  rule's 
90-day  grace  period  before  motor 
vehicle  emissions  budgets  in  newly 
submitted  control  strategy  SIPs  are 
required  to  be  used  to  demonstrate 
conformity  (presenUy  section 
51.448(a)(l)(ii)  and  93.128(a)(l)(ii)). 

This  proposal  clarifies  that  although 
areas  are  not  required  to  use  motor 
vehicle  emissions  budgets  in  the  first  90 
days  following  their  sutaiission,  they 
may  do  so  if  Q>A  agrees  the  budgets  are 
adequate  for  transportation  conformity 
purposes.  Newly  submitted  motor 
vehicle  emissions  budgets  are  required 
to  be  used  in  transportation  conformity 
determinations  beginning  90  days  after 
their  submission,  provided  EPA  has  not 
rejected  the  use  of  such  submitted 
budgets  for  the  piuposes  of 
transportation  conformity. 

V.  Alignment  With  Clean  Air  Act 
Ifighway  Sanctions 

A.  Description  of  Proposal 

This  proposal  would  not  impose  a 
transportation  plan/TIP  conformity 
lapse  as  a  result  of  failure  to  submit  or 
sobmission  of  an  incomplete  ozone,  00, 
PM-10,  or  NO2  contit)l  sti-ategy  SIP  until 
the  date  that  Clean  Air  Act  section 
179(b)  highway  sanctions  are  applied  as 
a  result  of  such  failure. 

The  February  8. 1995.  interim  final 
rule  aligned  transportation  plan/TIP 


conformity  lapse  with  application  of 
Clefm  Air  Act  highway  sanctions  only  in 
the  cases  of  incomplete  15%  SIPs  wiUi 
protective  findings,  failure  to  submit  or 
submission  of  incomplete  ozone 
attainment/3%  SIPs,  and  disapproval  of 
control  strategy  SIPs  with  a  protective 
finding.  This  proposal  would  also  align 
with  application  of  Clean  Air  Act 
highway  smictions  the  conformity  lapse 
resulting  from  failure  to  submit  a  15% 
SIP,  submission  of  an  incomplete  15% 
SIP  without  a  protective  finding,  and 
failure  to  submit  or  submission  of  an 
incomplete  CO,  PM-10,  or  NO2 
attainment  SIP. 

This  proposal  would  not  align  the 
conformity  lapse  resulting  from 
disapproval  of  a  control  strategy  SIP 
without  a  protective  finding.  D'A  will 
continue  to  consider  this  issue  in  the 
context  of  future  conformity  rule 
amendments  addressing  conformity 
stakeholdere'  concerns. 

B.  Rationale 

EPA  did  not  previously  propose  to 
align  the  conformity  lapse  in  the  cases 
of  railure  to  submit  a  15%  SIP  or 
incomplete  15%  SIP  urithout  a 
protective  finding  because  in  these  cases 
there  is  no  other  motor  vehicle 
emissions  budget  to  be  used  for  the 
purposes  of  demonstrating 
transportation  conformity.  Since  the 
February  8, 1995,  interim  final  rule, 
EPA  has  made  protective  findings  for  all 
incomplete  15%  SIPs,  and  areas  which 
failed  to  submit  required  15%  SIPs  are 
expected  to  submit  such  SIPs  very 
shortly.  As  a  result,  aligning  confonnity 
lapse  with  highway  sanctions  for  these 
cases  will  have  no  real  impact,  and  by 
aligning  conformity  lapse  for  all  ozone 
control  strategy  SIPs,  tiie  complexity  of 
the  regulatory  text  is  greatly  reduced. 

EPA  did  not  previously  propose  to 
align  conformity  lapse  with  application 
of  highway  sanctions  for  failiue  to 
submit  or  submission  of  incomplete  CO, 
PM-10  and  NO2  attainment  SIPs 
because  there  were  no  such  SIP  failures, 
and  these  cases  therefore  did  not  qualify 
for  the  interim  final  rule's  emergency 
exception  to  the  Administrative 
Procedures  Act.  The  CO,  PM-10  and 
NO2  attainment  SIPs  required  to  date  are 
complete,  and  there  are  some  PM-10 
attainment  SIPs  which  are  not  due  yet. 
Aligning  conformity- lapse  and  highway 
sanctions  for  these  control  strategy  SIPs 
would  reduce  the  complexity  of  the 
conformity  regulation  and  is  not 
anticipated  to  have  any  other  significant 
impact. 

C.  Federal  bnplementation  Plans  (FIPs) 

This  proposal  would  prevent  or 
remove  the  conformity  lapse  imposed  as 


a  result  of  a  control  strategy  SIP  foilure 
on  the  date  EPA  promulgates  a  FIP  with 
motor  vehicle  emissions  budget(8) 
addressing  that  foilure.  Promulgation  of 
a  FIP  with  motor  vehicle  emissions 
budget(s)  would  serve  as  an  appropriate 
basis  for  conformity  determinations. 
EPA  does  not  believe  it  is  appropriate  to 
impose  a  conformity  lapse  wnere  a 
budget  is  in  place  against  which 
confonnity  can  be  assessed.  Moreover, 
nothing  in  section  176(c)  suggests  that 
such  a  lapse  would  be  appropriate. 

VI.  Applicability  of  Nitrogen  Oxides 
(NOx)  Provisions 

A.  Background 

Qean  Air  Act  section  176(c)(3)(A)(iii) 
requires  that  transportation^lans  and 
TIPs  contribute  to  emissions  reductions 
in  ozone  and  carbon  monoxide  areas 
before  control  strategy  SIPs  are 
approved.  This  requirement  is 
implemented  in  40  CFR  51.436  through 
51.440  (and  93.122  through  93.124). 
which  establishes  the  so-called  "build/ 
no-build  test."  This  test  requires  a 
demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 

The  November  1993  final 
transportation  conformity  rule  does  not 
require  the  build/no-build  test  and  less- 
than-1990  test  for  NOx  as  an  ozone 
precursor  in  ozone  nonattainment  areas 
where  the  Administrator  determines 
that  additional  reductions  of  NOx 
would  not  contribute  to  attainment. 
Clean  Afr  Act  section  176(c)(3)(A)(iii), 
which  js  the  conformity  provision 
requiring  contributions  to  emission 
reductions  t>efore  SIPs  with  emissions 
budgets  are  approved,  specifically 
references  Clean  Air  Act  section 
182(b)(1).  That  section  requires 
submission  of  State  plans  that,  among 
other  things,  provide  for  specific  annual 
reductions  of  VOC  and  NOx  emissions 
"as  necessary"  to  attain  the  ozone 
standard  by  the  applicable  attainment 
date.  Section  182(b)(1)  further  states  that 
its  requirements  do  not  apply  in  the 
case  of  NOx  for  those  ozone 
nonattainment  areas  for  which  EPA 
determines  that  additional  reductions  of 
NOx  would  not  contribute  to 
attainment. 

On  June  17, 1994  (59  FR  31238),  EPA 
issued  guidance  in  the  form  of  a  general 
preamble  specifically  focusing  on  how 
the  agency  intended  to  process 
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conformity  NOx  waiver  requests  for 
nonclassifiable  ozone  nonattainment 
areas  located  outside  the  Ozone 
Transport  Region.  For  other  ozone 
nonattainment  areas,  the  process  for 
submitting  waiver  requests  and  the 
criteria  used  to  evaluate  them  are 
explained  in  the  December  1993  EPA 
document  "Guidelines  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(f)," 
and  the  May  27, 1994,  and  February  8. 
1995,  memoranda  from  John  S.  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  Regional  Air 
Division  Directors,  entitled  "Section 
182(f)  NOx  Exemptions — Revised 
Process  and  Criteria." 


B.  Applicability  of  Motor  Vehicle  NOx 
Emission  BudgetsJollowing  a  NOx 
Waiver  ^ 

This  proposal  would  make  it  clear 
that  consistency  with  NOx  motor 
vehicle  emissions  budgets  in  ccmtrol 
strategy  SIPs  and  maintenance  plans  is 
still  required  in  ozonejionattainment  or 
maintenance  areas  wmch  previously 
received  a  conformity  NOx  waiver. 
Although  the  NOx  build/no-build  test 
and  less-than-1990  test  would  not  apply 
for  ozone  nonattainment  areas  with  a 
conformity  NOx  waiver,  consistency 
with  the  NOx  motor  vehicle  emissions 
budget  in  a  submitted  control  strategy 
SIP  (e.g.,  attainment  demonstration)  or 
approved  maintenance  plan  would  be 
required  for  transportation  conformity 
demonstrations,  regardless  of  the 
conformity  NOx  waiver.  Before 
approving  any  conformity  NOx  waivers, 
EPA  stated  in  the  June  17, 1994,  Federal 
Register  notice  that  EPA  intended  to 
propose  to  amend  the  transportation 
conformity  rule  in  this  manner.  In 
addition,  the  Natural  Resources  Defense 
Council,  on  behalf  of  several 
environmental  groups,  commented  on 
this  issue  during  EPA's  rulemaking 
process  for  granting  area-specific  NOx 
waivers,  and  EPA  in  its  response  to 
comments  acknowledged  the  error  in 
EPA's  transportation  conformity  rule 
and  stated  EPA's  intent  to  propose 
amending  the  rule. 

Although  when  EPA  promulgated  the 
November  24, 1993.  final  conformity 
rule  EPA  intended  the  conformity  NOx 
waiver  to  provide  relief  from  the  NOx 
build/no-build  test  only,  due  to  a 
drafting  oversight  in  the  final 
conformity  rule,  none  of  the  provisions 
related  to  NOx  apply  under  that  rule  if 
an  area  had  received  a  conformity  NOx 
waiver.  This  proposal  would  delete  the 
phrase  "unless  the  Administrator 
determines  that  additional  reductions  of 
NOx  would  not  contribute  to 
attainment"  in  the  "ApplicabiHty" 


section  of  the  rule  (40  CFR 
51.394(bK3)(i)  and  93.102(b)(3)(i))  and 
in  the  "Motor  vehicle  emissions  budget 
(transportation  plan)"  section  (40  CFR 
51.428(b)(l)(ii)  and  93.118(b)(l)(ii)).  A 
revised  version  of  this  phrase  would  be 
retained  only  in  the  sections  requiring 
the  build/no-build  and  less-than-1990 
tests,  in  order  to  continue  to  allow  relief 
from  that  requirement  if  a  NOx  waiver 
is  granted,  consistent  with  EPA's 
original  intent. 

EPA  is  proposing  this  change  in  order 
to  properly  implement  the  Clean  Air 
Act.  "The  requirement  for  consistency 
with  the  SIP's  motor  vehicle  emissions 
budget  is  required  in  section 
176(c)(2)(A)  of  the  conformity 
provisions.  That  section  specifically 
requires  conformity  determinations  to 
show  that  "emissions  expected  fit>m 
implementation  of  plans  and  programs 
are  consistent  with  estimates  of 
emissions  from  motor  vehicles  and 
necessary  emission  reductions 
contained  in  the  applicable 
implementation  plan."  SIP 
demonstrations  of  reasonable  further 
progress,  attainment,  and  maintenance 
contain  these  emissions  estimates  and 
"necessary  emission  reductions."  Since 
the  Act  specifically  requires  an 
emissions-based  comparison  between 
the  transportation  plan/TIP  and  the  SIP, 
EPA  believes  the  emissions  budget  is 
the  appropriate  mechanism  for  carrying 
out  the  demonstration  of  consistency. 
This  is  true  even  with  respect  to 
regional-scale  pollutants,  since  the  air 
quality  analysis  in  the  SIP  can  be  relied 
upon  to  show  that  the  SIP  emission 
levels  will  not  cause  or  exacerbate 
violations. 

EPA  believes  that  it  is  crucial  for  areas 
with  attainment  demonstrations  or 
maintenance  plans  to  demonstrate 
consistency  with  the  NOx  motor  vehicle 
emissions  budgets  in  those  plans  in 
order  to  demonstrate  conformity  with 
the  SIP.  EPA  requires  ozone  attainment 
demonstrations  and  most  ozone 
maintenance  plans  to  include  estimates 
of  NOx  emissions  in  order  to  adequately 
demonstrate  attainment  of  the  ozone 
standard  by  the  Clean  Air  Act  deadline 
or  maintenance  of  the  ozone  standard. 
The  resulting  motor  vehicle  NOx 
emissions  budgets  may  not  necessarily 
represent  reductions  in  motor  vehicle 
NOx  emissions,  but  these  budgets  are 
the  motor  vehicle  NOx  emission  levels 
consistent  with  attainment  and/or 
maintenance,  and  they  must  not  be 
exceeded.' 


C.  Authority  for  NOx  Waivers  and 
Process  for  Application  and  Approval 

1.  Change  in  Authority  From  Clean  Air 
Act  Section  182(f)  to  182(b)(1) 

This  proposal  would  also  change  the 
conformity  rule's  reference  to  Clean  Air 
Act  section  182(f)  as  the  authority  for 
waiving  the  NOx  build/no-build  and 
less-than-1990  tests  for  certain  areas 
based  on  EPKs  determination  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment.  This  change  is 
also  made  in  an  interim  final  rule  that 
is  published  in  the  "Final  rules"  section 
of  today's  Federal  Register  and  is 
effective  immediately. 

As  described  in  pfiragraph  V.A. 
"Background,"  above,  the  stated 
authority  for  such  a  determination  to 
provide  relief  fitjm  the  interim- 
reductions  requirements  of  the  Clean 
Air  Act  is  actually  Clean  Air  Act  section 
182(b)(1),  which  is  specifically 
referenced  in  section  176(c)(3)(AKiii)  of 
the  conformity  provisions.  The  Natural 
Resources  Defense  Council  brought  this 
to  EPA's  attention  in  its  comments  on 
EPA's  rulemakings  for  area-specific  NOx 
waivers. 

EPA  agrees  with  the  commenters,  but 
also  notes  that  section  182(b)(1),  by  its 
terms,  only  applies  to  moderate  and 
above  ozone  nonattainment  areas. 
Consequently.  EPA  believes  that  the 
interim-reductions  requirements  of 
section  176(c)(3KA)(iii).  and  hence  the 
authority  provided  in  section  182(bXl) 
to  grant  lelief  from  those  interim- 
reductions  requirements,  apply  cmly 
with  resf>ect  to  those  areas  that  are 
subject  to  section  182(b)(1).  As 
explained  further  below,  for  areas  not 
subject  to  section  182(b)(1)  (e.g., 
marginal  and  below  ozone 
nonattainment  areas).  EPA  intends  to 
continue  to  apply  the  transportation 
conformity  rule's  build/no-build  test 
and  less-than-1990  tests  for  purposes  of 
implementing  the  requirements  of 
section  l76(cHl).  and  EPA  intends  to 
continue  to  provide  relief  from  these 
requirements  under  section  182(f).  In 
addition,  because  general  federal  actions 
are  not  subject  to  section 
176(c)(3)(A)(iii),  which  explicitly 
references  section  182(b)(1),  EPA  will 
also  continue  to  offer  relief  under 
section  182(f)  bom  the  applicable  NOx 
requirements  of  the  general  conformity 
rule. 

In  order  to  demonstrate  conformity, 
transportation-related  federal  actions 
that  are  taken  in  ozone  nonattainment 
areas  not  subject  to  section  182(b)(1) 
(and  hence,  not  subject  to  section 
176(c)(3)(A)(iii))  must  still  be  consistent 
with  the  criteria  specified  under  section 
176(c)(1).  Specific^ly.  these  actions 
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must  not.  with  respect  to  any  standard, 
cause  or  contribute  to  new  violations, 
increase  the  frequency  or  severity  of 
existing  violations,  or  delay  attainment 
In  addition,  such  actions  must  comply 
with  the  relevant  requirements  and 
milestones  contained  in  the  applicable 
SIP,  such  as  reasonable  further  progress 
schedules,  assumptions  specified  in  the 
attainment  or  maintenance 
demonstration,  numerical  emissions 
limits  or  prohibitions.  EPA  believes  that 
the  build/no-build  and  less-than-1990 
tests  provide  an  appropriate  basis  for 
such  areas  to  demonstrate  compliance 
with  the  above  criteria. 

As  stated  earlier.  EPA  intends  to 
continue  to  offer  relief  imder  section 
182(f)  bora  the  interim  NOx 
requirements  of  the  conformity  rules 
that  would  apply  under  section 
176(c)(1)  for  the  areas  not  subject  to 
section  182(b)(1).  EPA  believes  this 
approach  is  consistent  both  with  the 
way  NOx  requirements  in  ozone 
nonattainment  areas  are  treated  under 
the  Act  generally,  and  under  section 
182(f)  in  particular.  The  basic  approach 
of  the  Act  is  that  NOx  reductions  should 
apply  when  beneficial  to  an  area's 
attainment  goals,  and  should  not  apply 
when  unhelpful  or  counterproductive. 
Section  182(f)  reflects  this  approach  but 
also  includes  specific  substantive  tests 
which  provide  a  basis  for  EPA  to 
determine  when  NOx  requirements 
should  not  apply.  There  is  no 
substantive  difference  in  the  technical 
analysis  required  to  make  an  assessment 
of  NOx  impact  on  attainment  in  a 
particular  area  with  respect  to  mobile 
source  or  stationary  source  NOx 
emissions.  Moreover,  where  EPA  has 
determined  that  NOx  reductions  will 
not  benefit  attainment  or  would  be 
counterproductive  in  an  area,  the 
Agency  believes  it  would  be 
unreasonable  to  insist  on  NOx 
reductions  for  purposes  of  meeting 
reasonable  further  progress  or  other 
milestone  requirements.  Thus,  even  as 
to  the  conformity  requirements  of 
section  176(c)(1),  EPA  believes  it  is 
reasonable  and  appropriate,  first,  to 
oftat  relief  frt)m  the  applicable  NOx 
requirements  of  the  general  and 
transportation  conformity  rules  in  areas 
where  such  reductions  would  not  be 
beneficial  and,  second,  to  rely  in  doing 
so  on  the  exemption  tests  provided  in 
section  182(f). 

2.  Implications  of  Change  in  Statutory 
Authority 

The  change  in  authority  for  granting 
NOx  waivers  bom  section  162(f)  to 
section  182(b)(1)  for  areas  subject  to 
section  182(b)(1)  has  different  impacts 
depending  on  whether  the  petitioning 


area  is  relying  on  "clean"  air  quality 
data  or  on  modeling  data.  According  to 
EPA's  current  information,  almost  dl 
areas  which  intended  to  request  a 
conformity  NOx  waiver  have  already 
applied.  Most  areas  that  are  eligible  for 
a  conformity  NOx  waiver  on  the  basis  of 
"clean  data"  have  already  applied  for 
(and  in  most  cases,  received)  their 
waivers.  There  are  less  than  ten  areas 
which  are  eligible  for  a  "clean  data" 
conformity  NOx  waiver  but  which  have 
not  applied  and  do  not  have  a  pending 
redesignation  request. 

Moderate  and  above  "clean  data" 
areas  that  have  pending  redesignation 
requests  and  are  subject  to  section 
182(b)(1)  could  be  relieved  of  the  NOx 
build/no-build  and  less-than-1990  tests 
under  section  182(f)  when  EPA  takes 
final  action  implementing  its  recently- 
issued  policy  concerning,  among  other 
things,  the  applicability  of  section 
182(b)(1)  requirements  for  the  areas  that 
are  demonstrating  attaiiunent  of  the 
ozone  standard  based  on  "clean  data." 
The  May  10, 1995,  memorandum  from 
John  Seitz,  Director  of  EPA's  Office  of 
Air  Quality  Planning  and  Standards, 
entitled  "Reasonable  Fiulher  Progress, 
Attainment  Demonstration,  and  Ralated 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  should 
be  referred  to  for  a  more  thorough 
discussion.  The  aspect  of  the  policy  that 
is  relevant  here  is  EPA's  determination 
that  the  section  182(b)(1)  provisions 
regarding  reasonable  further  progress 
and  attainment  demonstrations  may  be 
interpreted  so  as  not  to  require  the  SIP 
submissions  otherwise  called  for  in 
section  182(bKl)  if  an  ozone 
nonattainment  area  that  would 
otherwise  be  subject  to  those 
reqiiirements  is  in  fact  attaining  the 
ozone  standard  (i.e.,  attaiiunent  of  the 
standard  is  demonstrated  with  three 
consecutive  years  of  complete,  quality- 
assured  air-quality  monitoring  data). 
Any  such  "clean  data"  areas,  under  this 
interpretation,  would  no  longer  be 
subject  to  the  requirements  of  section 
182(b)(1)  once  EPA  takes  final 
rulemaking  action  adopting  the 
interpretation  in  conjimction  with  its 
determination  that  the  area  has  attained 
the  standard.  At  that  time,  s\ich  areas 
would  be  treated  like  ozone 
nonattainment  areas  classified  marginal 
and  below,  and  hence  eligible  for  NOx 
waivers  bom  the  interim-period 
transportation  conformity  requirements 
by  obtaining  a  waiver  under  section 
182(f).  as  described  above. 

For  moderate  and  above  ozone 
nonattainment  areas  which  are  relying 
on  modeUng  data  in  petitioning  for  a 
transportation  conformity  NOx 


exemption,  the  proposed  change  affects 
the  process  for  applying  for  such 
waivers.  Unlike  section  182(0(3), 
section  182(b)(1)  requires  that  EPA 
approve  a  NOx  waiver  (i.e.,  determine 
that  additional  reductions  of  NOx 
would  not  contribute  to  attainment)  as 
part  of  a  SIP  revision.  In  discussing  the 
NOx  (and  VOC)  reductions  required 
under  its  provisions,  section  182(b)(1) 
states  that  SIP  revisions  must  be 
submitted  which  provide  for  "such 
specific  annual  reductions  in  emissions 
of  volatile  organic  compounds  and 
oxides  of  nitrogen  as  necessary  to  attain 
the  national  primary  ambient  air  quality 
standard  for  ozone"  by  the  applicable 
attainment  date.  The  requirement  does 
not  apply  in  the  case  of  NOx  if  the  EPA 
makes  a  determination  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment.  The  Act  also  states  that 
this  determination  must  be  made  "when 
the  Administrator  approves  the  plait  or 
plan  revision."  The  phrase  "the  plan  or 
plan  revision"  clearly  refers  to  the  plan 
required  under  this  subsection  that  must 
provide  for  the  specific  annual  VOC  and 
NOx  reductions  determined  to  be 
necessary  for  the  area  to  attain  the  ozone 
naticmal  ambient  air  quality  standard. 
EPA  believes,  consistent  with  its 
existing  NOx  exemption  guidance,  that 
this  language  can  be  interpreted  to 
encompass  approvals  of  SIP  submittals 
containing  NOx  exemption  requests 
based  on  adequate  mcxleling.  If  the 
modeling  demonstration  for  such 
requests  is  sutoiitted  as  part  of  a  SIP 
revision  and  provides  adequate 
evidence  that  for  the  relevant  area 
specific  additional  annual  reductions  of 
NOx  are  not  "necessary"  for  that  area  to 
attain  the  NAAQS.  EPA  believes  sudi  a 
demonstration  would  be  consistent  with 
the  requirements  of  the  NOx  exemption 
test  provided  in  section  182(b)(1). 

3.  New  Process  for  Conformity  NOx 
Waiver  Application 

As  discussed  in  the  previous  section, 
under  Clean  Air  Act  section  182(b)(1), 
petitions  for  transportation  conformity 
NOx  waivers  for  areas  subject  to  that 
section  must  be  submitted  as  formal  SIP 
revisions  by  the  Governor  (or  designee) 
and  following  a  pub'jc  hearing.  As 
explained  previously,  EPA  will  . 
continue  to  process  and  approve  under 
section  182(f)(3)  conformity  NOx 
waivers  for  areas  not  subject  to  section 
182(b)(1),  without  public  hearings  or 
submission  by  the  Governor. 

Except  for  the  requirement  for 
modeling  data  petitions  to  be  submitted 
as  part  of  a  SIP  revision  for  ozone  areas 
subject  to  section  182(b)(1),  previous 
guidance  on  section  182(f)  NOx  waivers 
continues  to  apply  for  the  purpose  of 
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oonfbnnity  NOx  waivos.  As  described 
in  paragraph  V.A.  "Badkground,"  above, 
this  guidance  includes  the  June  17, 1994 
(59  FR  31238),  general  preamble 
entitled,  "ConJfiramity;  General  Preamble 
tat  Exemption  for  Nitrogen  Oxides 
Provisions."  the  December  1993  EPA 
document  "Guidelines  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(f)." 
and  the  May  27. 1994,  and  February  8, 
1995  memoranda  from  John  S.  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  Regicmal  Air 
Division  Directore,  entitled  "Section 
182(f)  NOx  Exemptions— Revised 
Process  and  Criteria." 

EPA  believes  that  the  new  procedural 
requirement  for  a  public  hearing  and 
submission  by  the  Governor  (or 
designee)  for  these  ozcme  nonattainment 
areas  wUl  not  adversely  alfiact  states 
applying  for  transportation  conformity 
NOx  waivws  since  only  two  areas  are 
awaiting  an  exemption  based  on 
modeling  data. 

4.  General  Conformity 

As  noted  earlier,  the  NOx  provisions 
of  the  general  conformity  rule. 
"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans"  (58  FR  63214. 
November  30, 1993),  would  not  be 
affected  by  this  proposal.  A  NOx  waiver 
imder  Clean  Air  Act  section  182(f) 
removes  the  NOx  general  omformity 
requirements  entirely  and  would 
continue  to  do  so.  The  Clean  Air  Act's 
provision  for  transportation  conformity 
NOx  waiven  stems  from  section 
176(c)(3)(A)(iii),  which  addresses  only 
transportation  conformity,  and  not 
general  conformity.  Thnefora,  the 
statutory  authority  for  general 
conformity  NOx  waivers  is  not  required 
to  be  Clean  Air  Act  section  182(b)  for 
any  areas  and  may  continue  to  be 
section  182(f)  for  all  areas. 

Vn.  Grace  Period  fiM- Newiy  Designated 
'Noaattainment  Areas 

This  proposal  would  allow  areas 
which  have  been  redesignated  from 
attaiiunent  to  nonattainment  a  12-month 
grace  period  after  final  redesignaticm 
during  which  to  determine  the 
conformity  of  the  transportation  plan 
and  TIP. 

Section  176(c)(3)(B)(i)  of  the  Clean  Air 
Act  as  amended  in  1990  allowed  a 
similar  grace  period  for  12  months  after 
the  date  of  enactment  of  the  Qean  Air 
Act  Amendments  of  1990.  EPA  believes 
it  is  appropriate  to  allow  newly 
designated  nonattainment  areas  this 
grace  period  to  determine  transportation 
plan/TIP  conformity.  Otherwise,  no 
transportation  projects  could  be  foimd 


to  confiann  in  a  newly  designated 
nonattainmoit  area  until  the  confonnity 
of  the  transportatioa  plan  and  TIP  had 
been  demonstrated.  T^ensportation 
plan/TIP  conformity  determinations 
take  time,  particularly  for  an  area's  first 
time,  and  EPA  believes  not  allowing  a 
grace  period  would  unduly  disrupt 
implementation  of  transportation 
projects. 

EPA  believes  it  has  authority  under 
Sierra  Qub  v.  EPA,  719F.2d  436  (DC 
Or.  1983)  to  provide  grandfathering 
from  new  requirements  where  the  new 
rule  is  an  alnupt  departure  from  prior 
practice  parties  have  relied  on,  the 
application  of  the  new  rule  would 
impose  a  burden  on  parties,  and  there 
is  not  a  strong  interest  in  applying  the 
new  rule  immediately. 

Vm.  Wording  Clarifications  to  40  CFR 
51.448  and  93.128 

A.  Introductory  ParagmfA  (aXl)  of 
§§51.448  and  93.128 

This  proposal  would  clarify  EPA's 
original  intention  that  if  conformity 
status  lapses  due  to  foilure  to 
redetermine  conformity  after  a  control 
strategy  SIP  submission,  that  lapse  is 
remedied  when  transportation  plan  and 
TIP  conformity  to  the  new  subinission  is 
eventually  determined  (although  lapsing 
for  other  reasons  woidd  not  be 
remedied).  There  is  no  reason  to 
maintain  a  confonnity  lapse  once 
confonnity  to  a  new  budget  has  been 
demonstrated. 

B.  §§51.448(g)  and  93.128(g) 

Paragraph  (g)  in  §§  51.448  and  93.128 
would  be  deleted,  because  the  other 
amendments  in  this  proposal  make 
paragraph  (g)'s  clarifications  irrelevant 
and  unnecessary. 

DL  Technical  Corrections  to  40  CFR 
51.452  and  03.130 

A.  Consistency  With  SIPs 

The  preamble  to  the  November  1993 
transp<Hlation  conformity  rule  states 
that  for  all  areas  there  must  be 
consistency  betweoi  the  SIP  and  the 
conformity  analysis  regarding 
temperature,  season,  time  period,  and 
other  inputs  (58  FR  62195,  November 
24, 1993).  However,  this  regulatory 
requirement  is  by  error  stated  in  section 
51.452(b)  (93.130(b)),  which  applies 
only  to  serious,  severe,  and  extreme 
ozone  nonattainment  areas  and  serious 
carbon  monoxide  areas  after  January  1, 
1995. 

EPA  indicated  in  an  October  14. 1994. 
memorandum  from  Philip  A.  Lorang  to 
EPA  Branch  Chiefs  entitled 
"Transportatian  Conformity  Q  ft  A's" 
that  EPA's  intent  was  for  this 


requirement  to  apply  to  all  arees.  This 
proposal  wrould  redesignate  paragraph 
(bK5)  as  paragraph  (aK6),  beoauae 
paragraph  (a)  is  titled  "General 
reqiiirements."  This  would  clarify  that 
the  provision  applies  in  all  arees 
pursuant  to  EPA's  original  intention  as 
stated  in  the  preamble  to  the  November 
1993  rule. 

B.  CrosS'Befarences  in  Section 
S1.452lcKl)  and  93.130(cXl) 

As  EPA  has  indicated  in  the  October 
14, 1994,  "Transportation  Conformity  Q 
ft  A's"  memorandum  cited  above, 
section  51.452(c)(1)  (93.130(c)(1)), 
contains  two  incorrect  refsrences  to 
paragraph  (a).  It  should  instead 
reference  paragraph  (b)  of  section  51.452 
(93.130).  EPA's  intent  was  to  require 
areas  not  sul^ect  to  paragraph  (b)  (ozone 
and  CO  areas  not  serious  and  flJx>ve  or 
before  January  1. 1995)  to  continue 
tising  the  procedures  which  satisfy  some 
or  all  of  the  requirements  of  paragraph 
(b)  (applying  to  serious  and  above  ozone 
and  CO  areas  after  January  1. 1995) 
where  those  procedures  have  been  the 
previous  practice  of  the  MPO.  The 
current  cross-reference  does  not  make 
sense  because  it  refere  to  "General 
requirements."  which  apply  to  all  areas. 
This  proposed  would  correct  the 
incorrect  reference. 

X.  Confiniiiity  SIPs 

A  conformity  SIP  revision  consistent 
with  these  amendments  would  be 
required  to  be  submitted  to  EPA  12 
months  from  the  date  of  publication  of 
the  final  rule.  Section  176(c)(4)(C)  of  the 
Clean  Air  Act  as  amended  in  1990 
allowed  States  12  months  from  the 
promulgation  of  the  original 
transp<utation  conformity  rule  to  submit 
conf(»mity  SIP  revisions.  EPA  believes 
that  it  is  ccmsistent  with  the  statute  to 
provide  states  a  similar  time  period  to 
revise  their  conformity  SIPs. 

XL  Administrative  Requirementa 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
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State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof 

(4)  Raise  novel  or  policy  Issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866.  EPA  has  submitted  this  action  to 
OMB  for  review.  Changes  made  in 
response  to  0MB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Beporting  and  Becordkeeping 
Requirements 

This  rule  does  not  contain  any 
information  collection  requirements 
from  EPA  wdiich  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1900. 44  U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  cm  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perf<»m  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  today's 
regulations  will  not  have  a  significant 
impact  cm  a  substantial  number  of  small 
entities.  This  regulation  affects  federal 
agencies  and  metn^wUtan  planning 
organizations,  whicii  by  definition  are 
designated  only  for  metropolitan  areas 
«dth  a  populatl(»  of  at  least  50,000. 

Therefore,  as  rec^iired  under  secrticm 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.,  I  certify  that  this 
regul^cm  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
assodaticm  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  oi  $100  million 
or  more  to  the  private  secrtor,  or  to  State, 
lecal,  or  tribal  governments  in  the 
■igregate. 
.y^  EPA  has  detained  that  to  the  extent 
this  rule  impeees  any  mandate  within 


the  meaning  of  the  Unfunded  Mandates 
Act,  this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State. 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector.  This 
proposal  consists  of  additional 
flexibilities  and  clarificaticms. 
Therefore,  EPA  has  not  prepared  a 
statement  with  respect  to  budgetary 
lmpac:ts. 

ListofSdi)ects 

40  CFR  Part  51 

Environmental  protecticm. 
Administrative  pracldce  and  procedure. 
Carbon  monoxide.  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozcme, 
Particulate  matter.  Reporting  and 
recordkeeping  requiremoits.  Volatile 
organic  cxnnpounds. 

40CFBPart93 

Administrative  practice  and 
procedure.  Air  pollution  ccmtrol,  Carbcm 
monoxide,  Intergovernmental  relations. 
Ozone. 

Dated:  August  17, 1995. 
CaralM.lrawBV. 
Adaiinislntor. 

For  the  reascms  set  out  in  the 
preamble,  40  CFR  parts  51  and  93  are 
proposed  to  be  amended  as  follows: 

PARTS  51  AND  M-(AMENOED) 

1.  The  authcmty  citation  for  parts  51 
and  93  continues  to  read  as  follows: 


;  42  U.S.C  7401-7671q. 

2.  The  idmtical  text  of  §§  51.392  and 
93.101  is  amended  by  adding  a 
definition  in  alph^jetical  order  to  read 
as  follows: 


Protective  finding  means  a 
determination  by  EPA  that  the  cx>ntrol 
strategy  contained  in  a  submitted 
control  strategy  implementation  plan 
ravisicm  would  have  been  considered 
approvable  with  respect  to  requirements 
for  emissions  reductions  if  all 
committed  measiues  had  been 
submitted  in  enforceable  form  as 
rec)uired  by  Clean  Air  Act  section 
110(a)(2MA). 

3.  The  idoitlcal  text  of  §S  51.394  and 
93.102  is  amended  by  revising 
paragraph  (bX3Ki)  end  adding  paragraph 
(d)  to  read  as  follows: 


(i)  Volatile  organic  cx>mpounds  and 
nitrogm  oxides  in  ozone  areas; 

•        •        •        •        • 

(d)  Gracre  pmodfor  new 
noimttaiiunent  areas.  For  areas  whic:h 
have  been  in  attainment  for  either 
ozone,  CO,  PM-10  or  NO2  since  1990 
and  are  subsequently  redesignated  to 
nonattaiiunent  for  any  of  these 
pollutants,  the  provlsicms  of  this  subpart 
shall  not  apply  for  12  months  following 
the  date  of  final  designation  to 
ncmattaiiunent  for  s\k±  pollutant. 

4.  §  51.396(a)  is  amended  by  adding  a 
sentence  after  the  second  sentence  to 
read  as  follows:  ' 


fSI. 

(a)  '  '  *  Furtho*  revisions  to  the 
Implementation  plan  required  by 
amendments  to  this  subpart  must  be 
submitted  within  12  months  of  the  date 
of  publication  of  final  amendments  to 
this  subpart.*  *  * 

5.  §  51.420  is  revised  to  read  as 
follows: 


181.490   CmaHaanii 

f  eanlannlni  vanapafMlea  I 


There  must  be  a  cnurently  conforming 
transportation  plan  and  cnurently 
conforming  TIP  at  the  time  of  project 
aj^roval.  This  criterion  applies  during 
all  periods,  h  is  satisfied  if  the  current 
transportatlcm  plan  and  TIP  have  been 
fomd  to  cxmforra  to  the  applicable 
ynplementation  plan  by  the  KOK)  and 
DOT  acxording  to  the  pnx^dures  of  this 
subpart. 

(a)  Only  one  cxMiforming 
transportation  plan  or  TIP  may  exist  in 
an  area  at  any  time;  conformity 
determinations  of  a  previous 
txanspwtation  plan  or  TIP  expire  aaoe 
the  current  plan  or  TIP  is  found  to 
c»nform  by  DOT.  The  cxmformity 
determinatic»  on  a  transportatlcm  pl^ 
or  TIP  will  also  lapse  if  ccmformity  is 
not  determined  according  to  the 
frequency  requiremwats  of  §  51.400. 

(b)  This  criterion  is  not  required  to  be 
satisfied  at  the  time  of  projecrt  approval 
JcNT  a  TCM  specifically  included  in  the 
applicable  Implementaticm  plan, 
provided  that  the  TCM  was  included  in 
a  transportation  plan  and  TIP  previously 
found  to  conform,  and  all  other  relevant 
criteria  of  this  subpart  are  satisfied. 

6.  Section  93.114  is  re\'ised  to  read  as 
follows: 


fM.114   OrtlMtaandi 

'  eanfanntRf  MaepafMleii  I 


(b)*  •  • 


(3) 


•  • 


TVne  aHtst  he  a  currently  amfeniiiag 
plaaa»d  cuneatly 
;  TV  at  ^  tiiM  af  pMjact 
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approval.  This  criterion  applies  during 
all  periods.  It  is  satisfied  if  the  current 
transportation  plan  and  TIP  have  been 
found  to  conform  to  the  applicable 
implementation  plan  by  the  MPO  and 
DOT  according  to  the  procedures  of  this 
subpart. 

(a)  Only  one  conforming 
transportation  plan  or  TIP  may  exist  in 
an  area  at  any  time;  conformity 
determinations  of  a  previous 
transportation  plan  or  TIP  expire  once 
the  current  plan  or  TIP  is  found  to 
conform  by  DOT.  The  conformity 
determination  on  a  transportation  plan 
or  TIP  will  also  lapse  if  conformity  is 
not  determined  according  to  the 
frequency  requirements  of  §  93.104. 

(b)  This  criterion  is  not  required  to  be 
satisfied  at  the  time  of  project  approval 
for  a  TCM  specifically  included  in  the 
apphcable  implementation  plan, 
provided  that  the  TCM  was  included  in 
a  transportation  plan  and  TIP  previously 
found  to  conform,  and  all  other  relevant 
criteria  of  this  subpart  are  satisfied. 

7.  The  identical  text  of  §§  51.422  and 
93.115  are  amended  by  adding  a 
sentence  to  the  end  of  paragraph  (a)  and 
by  adding  paragraph  (d)  to  read  as 
foUows: 

f .  Crf teria  and  procedurae:  Projects 

from  a  plan  and  TIP. 

(a)  *  *   *  Special  provisions  for  TCMs 
are  provided  in  paragraph  (d)  of  this 
section. 

•  •        »        *        • 

(d)  TCMs.  If  the  conformity  status  of 
the  transportation  plan  or  Tff  has 
lapsed,  a  TCM  may  be  considered  to 
satisfy  this  criterion  if  it  meets  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  with  respect  to  a  previously 
conforming  transportation  plan  and  TIP. 

8.  The  identical  text  of  §§  51.428  and 
93.118  is  amended  by  revising 
paragraph  (b){l)(ii)  to  read  as  follows: 

% .  Criteria  and  procedures:  Motor 

vsWcIs  emissions  budget  (transportation 
piMi). 

•  •        *        *        • 

(b)*  *  * 

(ii)  NOx  as  an  ozone  precursor: 

•  •        *        *  ,     « 

9.  Section  51.448  is  amended  by 
removing  paragraph  (g),  redesignating 
paragraphs  (h)  and  (i)  as  (g)  and  (h),  and 
revising  paragraphs  (a)  through  (d)  and 
the  newly  designated  paragraph  (g)  to 
read  as  follows: 

f  51.448    TrantWon  from  the  Intsrtm  period 
to  Hm  control  stratsgy  period. 

(a)  Control  strategy  implementation 
plan  submissions.  (1)  The  transportation 
plan  and  TIP  must  be  demonstrated  to 


conform  by  eighteen  months  from  the 
date  of  the  State's  initial  submission  to 
EPA  of  each  control  strategy 
implementation  plan  establishing  a 
motor  vehicle  emissions  budget.  If 
conformity  is  not  determined  by  18 
months  bom  the  date  of  submission  of 
such  control  strategy  implementation 
plan,  the  conformity  status  of  the 
transportation  plan  and  TIP  will  lapse, 
and  no  new  project-level  conformity 
determinations  may  be  made,  until  the 
transportation  plan  and  TIP  have  been 
demonstrated  to  conform. 

(2)  For  areas  not  yet  in  the  control 
strategy  period  for  a  given  pollutant, 
conformity  shall  be  demonstrated  using 
the  motor  vehicle  emissions  budget(s)  in 
a  submitted  control  strategy 
implementation  plan  revision  for  that 
pollutant  beginning  90  days  after 
submission,  unless  EPA  declares  such 
budget(s)  inadequate  for  transportation 
conformity  purposes.  The  motor  vehicle 
emissions  budget(s)  may  be  used  to 
determine  conformity  during  the  first  90 
days  after  its  submission  if  EPA  agrees 
that  the  budget(s)  are  adequate  for 
conformity  purposes. 

(b)  Disapprovals.  (1)  If  EPA 
disapproves  the  submitted  control 
strategy  implementation  plan  revision 
and  so  notifies  the  State,  MPO  and  DOT, 
which  initiates  the  sanction  process 
under  Clean  Air  Act  sections  179  or 
llO(m),  the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
120  days  after  EPA's  disapproval,  and 
no  new  project-level  conformity 
determinations  may  be  made.  No  new 
transportation  plan,  TIP,  or  project  may 
be  foimd  to  conform  until  another 
control  strategy  implementation  plan 
revision  fulfilling  the  same  Clean  Air 
Act  requirements  is  submitted  and 
conformity  to  this  submissi^  is 
determined. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  rexasion  but  makes 
a  protective  finding,  the  conformity 
status  of  the  transportation  plan  and  TIP 
shall  lapse  on  the  date  that  highway 
sanctions  as  a  result  of  the  disapproval 
are  imposed  on  the  nonattainment  area 
under  section  179(b)(1)  of  the  Clean  Air 
Act.  No  new  transportation  plan,  TIP,  or 
project  may  be  found  to  conform  until 
another  control  strategy  implementation 
plan  revision  fulfilling  the  same  Clean 
Air  Act  requirements  is  submitted  and 
conformity  to  this  submission  is 
determined. 

(c)  Failure  to  submit  and 
incompleteness.  For  areas  where  EPA 
notifies  the  State,  MPO,  and  DOT  of  the 
State's  failure  to  submit  or  submission 
of  an  incomplete  control  strategy 


implementation  plan  revision,  which 
initiates  the  sanction  process  under 
Clean  Air  Act  sections  1 79  or  1 10(m). 
the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  are 
imposed  on  the  nonattainment  area  for 
such  failure  under  section  179(b)(1)  of 
the  Clean  Air  Act,  unless  the  failure  has 
been  remedied  and  acknowledged  by  a 
letter  &x)m  the  EPA  Regional 
Administrator. 

(d)  Federal  implementation  plans. 
When  EPA  promulgates  a  federal 
implementation  plan  that  contains 
motor  vehicle  emissions  budget(s)  as  a 
result  of  a  State  failure,  the  conformity 
lapse  imposed  by  this  section  because  of 
that  State  failure  is  removed. 
*       •        •        »        * 

(g)  Nonattainment  areas  which  are 
not  required  to  demonstrate  reasonable 
further  progress  and  attainment.  If  an 
area  listed  in  §  51.464  submits  a  control 
strategy  implementation  plan  revision, 
the  requirements  of  paragraphs  (a)  and 
(e)  of  this  section  apply.  Because  the 
areas  listed  in  §  51.464  are  not  required 
to  demonstrate  reasonable  further 
progress  and  attainment  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section 
do  not  apply  to  these  areas  at  any  time. 

10.  Section  93.128  is  amended  by 
removing  paragraph  (g).  redesignating 
paragraphs  (h)  and  (i)  as  (g)  and  (h),  and 
revising  paragraphs  (a)  through  (d)  and 
the  newly  designated  paragraph  (g)  to 
read  as  follows: 

$93,128    Transition  from  the  interim  period 
to  the  control  strategy  period. 

(a)  Control  strategy  implementation 
plan  submissions. 

(1)  The  transportation  plan  and  TIP 
must  be  demonstrated  to  conform  by 
eighteen  months  from  the  date  of  the 
State's  initial  submission  to  EPA  of  each 
control  strategy  implementation  plan 
establishing  a  motor  vehicle  emissions 
budget.  If  conformity  is  not  determined 
by  18  months  irom  the  date  of 
submission  of  such  control  strategy 
implementation  plan,  the  conformity 
status  of  the  transportation  plan  and  TIP 
will  lapse,  and  no  new  project-level 
conformity  determinations  may  be 
made,  until  the  transportation  plan  and 
TIP  have  been  demonstrated  to  conform. 

(2)  For  areas  not  yet  in  the  control 
strategy  period  for  a  given  pollutant, 
conformity  shall  be  demonstrated  using 
the  motor  vehicle  emissions  budget(s)  in 
a  submitted  control  strategy 
implementation  plan  revision  for  that 
pollutant  beginning  90  days  after 
submission,  unless  EPA  declares  such 
budget(s)  inadequate  for  transportation  ^ 
conformity  purposes.  The  motor  vehicle 
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emissions  budget(s)  may  be  used  to 
determine  conformity  during  the  first  90 
days  after  its  submission  if  Q'A  agrees 
that  the  budget(s)  are  adequate  for 
conformity  purposes. 

(b)  Disapprovals.  (1)  If  EPA 
disapproves  the  submitted  control 
strategy  implementation  plan  revision 
and  so  notifies  Uie  State,  MPO  and  DOT, 
which  initiates  the  sanction  process 
under  Clean  Air  Act  sections  179  or 
llQ(m),  the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
120  (teys  after  EPA's  disapproval,  and 
no  new  project-level  confoAnity 
determinations  may  be  made.  No  new 
transportation  plan,  TIP,  or  project  may 
be  foimd  to  conform  until  another 
control  strategy  implementation  plan 
revision  fulfilling  the  same  Clean  Air 
Act  requirements  is  submitted  and 
omformity  to  this  submission  is 
determined. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  revision  but  makes 
a  protective  finding,  the  conformity 
status  of  the  transportation  plan  and  TIP 
shall  lapse  on  the  date  that  highway 
sanctions  as  a  result  of  the  disapproval 
are  imposed  on  the  nonattaiiunent  area 
under  section  179(b)(1)  of  the  Clean  Air 
Act.  No  new  transportation  plan,  TIP,  or 
project  may  be  found  to  conform  imtil 
another  control  strategy  implementation 
plan  revision  fulfilling  the  same  Clean 
Air  Act  requirements  is  submitted  and 
conformity  to  this  submission  is 
determined. 

(c)  Failure  to  submit  and 
incompleteness.  For  areas  where  EPA 
notifies  the  State.  MPO,  and  DOT  of  the 
State's  failure  to  submit  or  submission 
of  an  incomplete  control  strategy 
implementation  plan  revision,  which 
initiates  the  sanction  process  under 
Clean  Air  Act  sections  179  or  llO(m), 
^e  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  are 
imposed  on  the  nonattainment  area  for 
such  failure  under  section  179(b)(1)  of 
the  Clean  Air  Act,  unless  the  failure  has 
been  remedied  and  acknowledged  by  a 
letter  frx)m  the  EPA  Regional 
Administrator. 

(d)  Federal  implementation  plans. 
When  EPA  promulgates  a  federal 
implementation  plan  that  contains 
motor  vehicle  emissions  budget(s)  as  a 
result  of  a  State  failure,  the  conformity 
lapse  imposed  by  this  section  because  of 
that  State  failure  is  removed. 


(g)  Nonattainment  areas  which  are 
not  required  to  demonstrate  reasonable 
vrther  progress  and  attainment.  If  an 


area  listed  in  §  93.136  submits  a  control 
strategy  implementation  plan  revision, 
the  requirements  of  paragraphs  (a)  and 
(e)  of  this  section  apply.  Because  the 
areas  listed  in  §  93.136  are  not  required 
to  demonstrate  reasonable  further 
progress  and  attainment  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section 
do  not  apply  to  these  areas  at  any  time. 


H  51.452, 93.130    [Amended] 

11.  The  identical  text  of  §§  51.452  and 
93.130  is  amended  by  redesignating 
paragraph  (b)(5)  as  paragraph  (a)(6);  and 
in  paragraph  (c)(1)  by  revising  the 
references,  "paragraph  (a)"  to  read 
"paragraph  (b)"  in  two  places. 

[PR  Doc  95-21405  Filed  8-28-95;  8:45  am] 
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40CFRPart70 
[AD-fRL-S287-e] 

Title  V  Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Pennits 
Program;  West  Virginia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

summary:  EPA  is  proposing  interim 
approval  of  the  operating  permits 
program  submitted  by  West  Virginia. 
This  program  was  submitted  by  West 
Virginia  for  the  purpose  of  complying 
with  federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  sources.  The 
rationale  for  proposing  interim  approval 
is  set  forth  in  this  notice;  additional 
information  is  available  at  the  address 
indicated  below.  This  action  is  being 
taken  in  accordance  with  the  provisions 
of  the  Clean  Air  Act. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  28, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  Jennifer  M.  Abramson 
(3AT23),  Air,  Radiation  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  ID,  841  Chestnut 
Building,  Philadelphia,  PA  19107. 

Copies  of  West  Virginia's  submittal 
and  other  supporting  information  used 
in  developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  Air,  Radiation,  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  ID,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  M.  Abramson  (3AT23),  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia.  PA  19107,  (215)  597- 
2923. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

As  required  imder  Title  V  of  the  Clean 
Air  Act  (CAA)  as  amended  (1990),  EPA 
has  promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
op>erating  permits  programs  (see  57  FR 
32250  (July  21. 1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  Part  70  and  require 
states  to  develop,  and  submit  to  EPA. 
programs  for  issuing  these  oi>erating 
permits  to  all  major  stationary  sources 
and  to  certain  other  soiuces.  Due  to 
pending  litigation  over  several  aspects 
of  the  Part  70  rule  which  was 
promulgated  on  July  21, 1992.  Part  70  is 
in  the  process  of  being  revised.  When 
the  final  revisions  to  Part  70  are 
promulgated,  the  requirements  of  the 
revised  Part  70  will  define  EPA's  criteria 
for  the  minimum  elements  of  an 
approvable  state  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  EPA 
will  approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
program  submittals.  Until  the  date 
which  the  revisions  to  Part  70  are 
promulgated,  the  currently  effective  July 
21, 1992  version  of  Part  70  shall  be  used 
as  the  basis  for  EPA  review. 

The  CAA  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15. 1993.  and  that  EPA  act  to 
approve  or  disapprove-each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occms 
pursuant  to  section  502  of  the  CAA  and 
the  July  21, 1992  version  of  Part  70, 
which  together  outiine  the  currently 
applicable  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program.  EPA 
must  establish  and  implement  a  federal 
operating  permits  program. 

Following  final  interim  approval,  if 
West  Virginia  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
6  months  before  the  interim  approval 
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period  expires.  EPA  would  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
West  Virginia  then  failed  to  submit  a 
complete  corrective  program  before  the 
expiration  of  that  18-month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  CAA. 
Such  a  sanction  would  remain  in  effect 
until  EPA  determined  that  West  Virginia 
had  corrected  the  deficiency  by 
submitting  a  complete  corrective 

!>rogram.  Moreover,  if  the  Administrator 
bund  a  lack  of  good  faith  on  the  part 
of  West  Virginia,  both  sanctions  imder 
section  179(b)  would  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determined  that  West 
Virginia  had  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction.  West  Virginia  still 
had  not  submitted  a  corrective  program 
that  EPA  foimd  complete,  a  second 
sanction  would  be  required. 

If,  following  final  interim  approval, 
EPA  disapproved  West  Virginia's 
complete  corrective  program,  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
West  Virginia  had  submitted  a  revised 
program  and  EPA  had  determined  that 
this  program  corrected  the  deficiencies 
that  prompted  the  disapproval. 
Moreover,  if  the  Administrator  found  a 
lack  of  good  faith  on  the  part  of  West 
Virginia,  both  sanctions  under  section 
179(b)  would  apply  after  the  expiration 
of  the  18-month  period  until  the 
Administrator  determined  that  West 
Virginia  had  come  intdcompliance.  In 
all  cases,  if,  six  months  after  EPA 
apphed  the  first  sanction,  West  Virginia 
had  not  submitted  a  revised  program 
that  EPA  had  determined  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  would  be  required. 
In  addition,  discretionary  sanctions 
may  be  applied  wliere  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  West  Virginia  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  West  Virginia's  program  by 
the  e^miration  of  the  interim  approval 
period,  EPA  must  promulgate, 
administer  and  enforce  a  federal 
operating  permits  program  for  West 
Virginia  upon  the  date  the  interim 
approval  period  expires. 

C)n  November  12, 1993,  West  Virginia 
submitted  an  operating  permits  program 
for  review  by  EPA.  The  submittal  was 
supplemented  by  additional  materials 
on  August  26, 1994  and  September  29, 
1994,  and  was  found  to  be 
administratively  complete  pursuant  to 


40  CFR  70.4(e)(1).  The  submittal 
includes  the  following  components: 
Transmittal  letter;  description  of  West 
Virginia's  Title  V  operating  permits 
program;  permitting  regulations  and 
rule  adoption  documentation;  attorney 
general's  legal  opinion;  permitting 
program  documentation,  procedures, 
guidelines,  or  policies  for  implementing 
the  operating  permits  program;  permit 
fee  demonstration  and  program 
resource/organizational  information; 
and  compliance  tracking  and 
enforcement  description. 

n.  Summary  and  Analysis  of  the  State's 
Submittal 

The  analysis  contained  in  this  notice 
focuses  on  the  major  portions  of  West 
Virginia's  operating  permits  program 
submittal:  regulations  and  program 
implementation,  variances,  fees,  and 
provisions  implementing  the 
requirements  of  Titles  lU  and  IV  of  the 
CAa.  Specifically,  this  notice  addresses 
the  deficiencies  in  West  Virginia's 
submittal  which  will  need  to  be 
corrected  to  fully  meet  the  requirements 
of  the  July  21,  1992  version  of  Part  70. 
These  deficiencies  as  well  as  other 
issues  related  to  West  Virginia's 
operating  permits  program  are  discussed 
in  detail  in  the  Technical  Support 
Document  (TSD).  The  fiill  program 
submittal  and  the  TSD  are  available  for 
review  as  part  of  the  public  docket.  The 
docket  may  be  viewed  during  regular 
business  hours  at  the  EPA  Region  III 
ofiice  hsted  in  the  ADDRESSES  section  of 
this  notice. 

A.  Regulations  and  Program 
Implementation 

West  Virginia's  operating  permits 
program  is  primarily  defined  by 
regulations  adopted  as  Series  30  of  Title 
45,  Legislative  Rules  of  the  Air  Pollution 
Control  Commission,  or  45CSR30 — 
Requirements  for  Operating  Permits. 
The  following  analysis  of  West 
Virginia's  operating  permits  regulations 
corresponds  directly  with  the  format 
and  structure  of  the  July  21. 1992 
version  of  Part  70. 

During  the  review  of  West  Virginia's 
45CSR30,  EPA  identified  several 
instances  in  which  regulatory 
provisions  contain  vague  language, 
misreferences  and/or  typographical 
errors.  The  provisions  in  which  these 
errors  occur  are  identified  in  the  TSD 
and  must  be  interpreted  as  if  written 
correctly  to  fully  meet  the  requirements 
of Part  70. 

Section  70.2    Definitions.  West 
Virginia's  regulations  substantially  meet 
the  requirements  of  40  CFR  70.2  for 
definitions.  However,  the  section  2.18 
definition  of  "Emissions  unit"  does  not 


include  activities  or  parts  of  activities 
which  emit  or  potentially  emit 
pollutants  llst€Hd  under  section  112(b)  of 
the  CAA.  West  Vii^inia  must  revise  the 
section  2.18  definition  of  "Emissions 
unit"  to  specifically  include  activities  or 
parts  of  activities  which  emit  or 
potentially  emit  pollutants  listed  under 
section  112(b)  of  the  CAA  in  order  to 
fully  meet  the  requirements  of  40  CFR 
70.2. 

Section  70.3    Applicability.  West 
Virginia's  regulations  fully  meet  the 
requirements  of  40  CFR  70.3  for 
appUcability.  The  section  2.26 
definition  of  "Major  source"  allows  for 
research  and  development  (R&D) 
facilities  to  be  treated  as  separate 
sources  from  other  stationary  sources 
which  are  part  of  the  same  industrial 
grouping,  are  located  on  contiguous  or 
adjacent  property,  and  are  under 
common  control.  The  term  'Research 
and  development  facility"  is  defined  in 
section  2.37  to  preclude  activities  which 
contribute  to  the  product  produced  for 
sale  or  exchange  for  commercial  profit. 

EPA  stated  in  the  preamble  to  me 
final  part  70  rule  that,  "in  many  cases 
States  will  have  the  flexibility  to  treat  an 
R&D  facility  *  *  •  as  though  it  were  a 
separate  source,  and  (the  R&D  facility] 
would  then  be  required  to  have  a  title 
V  permit  only  if  the  R&D  facility  itself 
would  be  a  major  source"  (57  FR  32264 
and  32269,  July  21, 1992).  Read 
consistently  with  the  "major  source" 
definition  in  the  rule,  this  statement 
means  that  separate  source  treatment 
would  occur  only  in  situations  where 
the  collocated  R&D  portion  of  a  source 
has  its  own  two-digit  SIC  code  and  is 
not  a  support  facility.  Accordingly,  EPA 
had  until  recently  considered  separate 
•  treatment  of  R&D  facilities  to  be  grounds 
for  interim  approval. 

As  explained  in  the  supplemental 
proposal  to  revise  Part  70  which  EPA 
expects  to  publish  soon,  EPA  believes 
that  R&D  should  be  treated  as  having  its 
own  industrial  grouping  for  purposes  of 
the  title  I  and  section  302(j)  elements  of 
the  major  source  definition. 

Separate  treatment  will  not  exempt 
R&D  facilities  in  all  cases.  Some  R&D 
activities  may  still  be  subject  to 
permitting  because  they  are  either 
individually  major  or  a  support  facility 
making  significant  contributions  to  the 
product  of  a  collocated  major  facility. 
The  support  facility  test  dictates  that, 
even  where  there  are  two  or  more      ^ 
industrial  groupings  at  a  commonly 
owned  facility,  these  groupings  should 
be  considered  together  if  the  output  of 
one  is  more  than  50  per  cent  devoted  to 
support  of  another. 

Although  West  Virginia's  program 
does  not  specifically  reference  the 
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support  facility  test,  EPA  expects  that 
such  a  test  will  be  applied  in  making 
major  source  applicability 
determinations  as  established  under  the 
new  source  review  program  and        < 
continued  imder  title  V.  Major  source 
applicability  determinations  made 
without  the  support  facility  test  would 
not  fully  meet  the  requirenaents  of  40 
CFR  70.3. 

Section  70.5    Permit  Applications. 
West  Virginia's  regulations  substantially 
meet  the  requirements  of  40  CFR  70.5 
for  permit  applications.  However,  in 
section  3.2.d,  West  Virginia  lists  several 
types  of  "insignificant  activities"  which 
need  only  to  be  identified,  rather  than 
described,  in  permit  applications. 
Several  of  the  activities  listed  in  section 
3.2.d  are  not  intrinsically 
"insignificant"  and  could  potentially 
prevent  the  Chief  from  having  sufficient 
emissions  information  to  impose  all 
applicable  requirements  in  accordance 
with  Part  70. 

The  following  section  3.2.d  activities 
m\ist  be  clarified  to  ensure  that 
emissions  from  such  imits  will  not 
interfere  with  the  imposition  of  all 
applicable  requirements: 

3.2.d.D    "Indoor  or  outdoor  kerosene 

heaters"; 
3.2.d.E    "Space  heaters  operating  by  direct 

heat  transfer"; 

Section  3.2.d.K  ("Portable 
generators")  must  be  bounded  to 
include  size  or  production  rate  cutofi^s, 
or  other  qualifiers,  to  ensure  that 
emissions  from  these  units  will  not 
interfere  with  the  imposition  of  all 
applicable  requirements. 

Additionally,  unless  and  until  the 
Administrator  determines  that  Title  VI 
requirements  need  not  be  contained  in 
Title  V  permits.  West  Virginia  must  also 
modify  section  3.2.d.C  ("Comfort  air 
conditioning  *  *  *")  as  necessary  to 
ensure  that  the  Chief  will  have 
sufficient  information  to  incorporate 
Title  VI  requirements  into  Title  V 
permits. 

Section  3.2.d.M  of  West  Virginia's 
rule  authorizes  the  Chief  to  determine 
activities  or  emissions  units  to  be 
insignificant  in  addition  to  those  listed 
in  section  3.2.d.  For  the  same  reasons 
stated  above,  the  ChiePs  discretion  to 
ccHisider  additional  activities  to  be 
insignificant  must  be  bounded. 
Boimding  of  the  Chiefs  discretion  is 
necessary  since,  as  section  3.2.d.M  is 
presently  structured,  EPA  will  not  be 
given  the  opportunity  to  review  these 
activities  or  emissions  units  prior  to 
them  being  listed  in  a  source's 
application  form.  Section  70.5(c) 
requires  that  insignificant  activities  be 
approved  by  EPA  as  part  of  a  State's 


approved  program.  This  allows  EPA  to 
determine  whether  such  insignificant 
activities  are  likely  to  interfere  with  the 
State's  ability  to  assure  compliance  with 
applicable  requirements  through 
permits. 

In  the  absence  of  a  specific  list  of 
insignificant  activities,  a  limitation  on 
size  or  production  rate  may  serve  the 
same  purpose.  EPA  views  size  or 
production  rate  cutoffs  in  the  range  of 
1-2  tons  per  year  for  criteria  pollutant 
emissions  and  the  lesser  of  1000  pounds 
per  year  or  section  112(g)  de  minimis 
levels  for  hazardous  air  pollutant 
emissions  to  be  an  acceptable  range  for 
individual  insignificant  activities. 
However,  EPA  may  approve  different 
levels  that  West  Virginia  demonstrates 
will  not  interfere  with  the  determination 
or  imposition  or  applicable 
requirements. 

Notwithstanding  the  Chiefs  authority 
to  consider  additional  activities  as 
insignificant  on  an  application  by 
application  basis,  West  Virginia  must 
ensure  that,  consistent  with  the 
requirements  of  section  70.5(c),  the 
insignificant  activities  list  approved  as 
part  of  the  West  Virginia  program  will 
not  be  modified  without  prior  EPA 
approval.  West  Virginia  must  also 
clarify  that  potential  emissions  from  all 
insignificant  activities  or  emissions 
units,  whether  included  in  section  3.2.d 
or  determined  by  the  Chief  on  an 
application  by  application  basis,  will  be 
included  in  determining  whether  a. 
source  is  a  major  source. 

Notwithstanding  the  45CSR30 
provisions  for  insignificant  activities, 
sections  4.1.b  and  4.3  specifically 
require  sources  to  provide  all 
information  necessary  to  evaluate  the 
permit  application  and  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement 

Sections  70.4  and  70.6    Permit 
Content.  West  Virginia's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.4  and  40  CFR  70.6  for  permit 
content.  The  following  changes  must  be 
made  in  order  to  fully  meet  the 
requirements  of  40  CFR  70.4  and  40  CFR 
70.6: 

1.  For  clarity  and  consistency  with 
Part  70  and  section  5.1,  section  3.3.a 
must  be  revised  to  clarify  that  permits 
issued  to  major  sources  will  include  all 
applicable  requirements  that  apply  to 
the  source,  including  those  appUcable 
requirements  which  may  be  later  found 
to  be  applicable  to  one  or  more 
"insienificant  activities". 

2.  Section  5.I.J.D.  provides  that 
permit  provisions  for  emissions  trading 
"May  include  categories  of  VCXZ's  which 
in  the  Chiefs  discretion  can  be 
substituted  for  one  another  in  a 


production  process."  This  provision  is 
incorrectly  placed  in  section  5.1. j., 
emissions  trading,  and  should,  instead 
be  included  in  section  S.l.i.,  alternative 
operating  scenarios.  West  Virginia  must 
revise  sections  5.1.  i.  and  j.  to  clarify 
that  permit  provisions  for  emissions 
trading  may  not  include  categories  of 
VOC's  which  in  the  Chiefs  discretion 
can  be  substituted  for  one  another  in  a 
production  process. 

3.  Section  5.3.e.A.  must  be  revised  to 
ensure  that  permits  will  contain 
provisions  requiring  compliance 
certifications  to  be  submitted  at  least 
annually  or  such  more  frequent  periods 
as  specified  by  an  applicable 
requirement  or  by  the  permitting 
authority. 

4.  Section  5.5  must  be  revised  to 
clarify  that  for  temporary  sources  that 
do  not  obtain  a  new  preconstruction 
permit  prior  to  each  change  in  location, 
the  operating  permits  shall  include' a 
requirement  that  the  owner  operator 
notify  the  Chief  at  least  ten  (10)  days  in 
advance  of  each  change  in  location. 

Section  70.7    Permit  Issuance, 
Renewal,  Reopenings,  and  Revisions. 
West  Virginia's  regulations  substantially 
meet  the  requirements  of  40  CFR  70.7 
for  permit  issuance,  renewal, 
reopenings,  and  revisions.  EPA's 
concern  over  the  ambiguity  in  section . 
6.4.a.E  as  to  the  procedural  and 
compliance  requirements  necessary  to 
administratively  amend  preconstruction 
permits  into  Title  V  permits  was 
addressed  by  an  October  11, 1994 
supplemental  Attorney  General's 
opinion.  In  relevant  part,  the  opinion 
states: 

Under  45CSR30.6.4.a.E.  West  Virginia's 
Title  V  administrative  pennit  amendment 
procedure  will  be  used  to  incorporate  only 
those  pre-construction  permits  issued  under 
EPA-approved  programs  which  have  met 
procedural  requirements  substantially 
equivalent  to  the  requirements  of  sections  6 
and  7  of  45CSR30  that  would  be  applicable 
to  the  change  if  it  were  subject  to  review  as 
a  permit  modification,  and  which  have  also 
met  compliance  requirements  substantially 
equivalent  to  those  contained  in  section  S. 

EPA's  approval  of  this  portion  of  West 
Virginia's  program  is  based  in  part  on 
the  Attorney  General's  interpretation 
stated  above.  As  such.  EPA  expects 
West  Virginia  to  implement  section 
6.4.a.E  consistent  with  the  Attorney 
General's  interpretation  to  fully  meet 
the  requirements  of  40  CFR  70, 
§  70.7(d)(l)(v).  Notwithstanding,  the 
following  changes  must  be  made  in 
order  to  fully  meet  the  requirements  of 
40  CFR  70.7: 

1.  West  Virginia  must  modify  section 
4.1  to  require  soiuces  which  become 
subject  to  the  permitting  program  after 
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the  efiisctive  date  to  submit  pennit 
applications  within  12  months.  During 
the  interim,  West  Virginia  must  require 
soiuces  which  become  subject  to  the 
permitting  program  after  the  effective 
date  to  submit  permit  applications 
within  12  months. 

2.  Section  6.5.a.A.(c)  allows  sources  to 
make  changes  below  established  "de 
minimis"  levels  without  having  to 
undergo  any  type  of  permit 
modification.  The  July  21, 1992  vnsion 
of  Part  70  does  not  provide  "de 
minimis"  levels  for  source  changes 
below  which  no  permit  modification  is 
required.  Accordingly,  section 
6.5.a.A.(c)  must  be  removed.  It  should 
be  noted  that  in  most  cases  soiuces 
making  changes  below  the  thresholds 
established  in  section  6.5.a.A.(c)  will  be 
able  to  make  such  changes  pursuant  to 
the  "off-permit"  provisions  of  section 
5.9.  Additional  flexibility  for  these  types 
of  changes  may  be  provided  in  the  Part 
70  revisions  process. 

3.  Section  6.8.aj\.(a)(B)  must  be 
revised  to  clarify  that  public  notice  will 
be  given  for  all  scheduled  public 
hearings,  not  just  those  public  hearings 
which  have  been  scheduled  at  the 
request  of  an  interested  person. 

4.  West  Virginia  must  revise  section 
6.8.a.C.  to  clarify  that  for  all  pennit 
modification  proceedings,  except  those 
modifications  qualifying  for  minor 
permit  modifications  or  fast-track 
modifications  under  the  Acid  Rain 
Program,  pubUc  notice  will  be  given  by 
publication  in  a  newspaper  of  general 
circulation  in  the  area  where  the  source 
is  located  (or  in  a  state  publication 
designed  to  give  general  public  notice), 
and  to  persons  on  a  mailing  list 
developed  by  the  permitting  authority 
including  those  who  request  in  writing 
to  be  on  the  list. 

Section  70.11    Enforcement 
Authority.  West  Virginia's  regulations 
and  code  provisions  substantially  meet 
the  requirements  of  40  CFR  70.11  for 
enforcement  authority.  However,  W.Va. 
Code  section  22-5-6(b)(l) 
impermissibly  limits  criminal  penalties 
for  knowing  misrepresentations  of 
material  fact  to  a  total  of  $25,000 
without  regard  to  the  continuing  nat\ue 
of  the  misrepresentation.  West  Virginia 
must  modify  W.Va.  Code  section  22-5- 
6(b)(1)  to  provide  for  a  maximum 
criminal  penalty  of  not  less  than 
$10,000  per  day  per  violation  for 
knowing  misrepresentations  of  material 
fact. 

B.  Variances 

Unless  parts  of  federally  approved, 
promulgated  and/or  delegated 
applicable  requirements,  EPA  regards 
the  sections  5.7,D.  and  6.9.cD. 


references  to  variance  provisions  as 
wholly  external  to  the  program 
submitted  for  approval  under  Part  70, 
and  consequently  is  proposing  to  take 
no  action  on  such  provisions.  EPA  has 
no  authority  to  approve  provisions  of 
West  Virginia  law,  such  as  the  variance 
provisions  referred  to  in  this  section, 
which  are  inconsistent  with  the  CAA. 
EPA  does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  fitmi 
the  duty  to  comply  with  a  federally 
enforceable  Part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  Part  70.  EPA 
reserves  the  right  to  enforce  the  terms  of 
the  Part  70  permit  where  the  permitting 
authority  purports  to  grant  relief  from 
the  duty  to  comply  with  a  Part  70 
permit  in  a  manner  inconsistent  with 
Part  70  procedures. 

C.  Permit  Fee  Demonstration 

West  Virginia's  fee  schedule  is 
substantially  less  than  the  aimual  $25  + 
(1989  Base  year)  CPI  per  ton 
"presumptive  minimum"  established  in 
section  502  of  the  Clean  Air  Act. 
Although  West  Virginia's  ke 
demonstration/workload  analysis 
reveals  that  the  existing  annual  fiae 
level,  $18  +  (1993  Base  Year)  CPI  per 
ton,  may  generate  adequate  revenues  to 
fund  the  direct  and  indirect  projected 
program  costs  during  the  first  four  years 
of  implementation,  EPA  is  concerned 
about  the  flexibility  of  the  fee  structure 
in  its  ability  to  respond  to  resource 
needs  in  the  futiue. 

West  Virginia's  program  provides  that 
the  Chief  of  West  Virginia's  Office  of  Air 
Quality  (WVOAQ)  shall,  on  or  before 
October  1  of  each  fiscal  year,  prepare  an 
accounting  report  to  the  Air  Pollution 
Control  Commission  (APCC)  of  all  Title 
V  fees  received  bom  the  previous  fiscal 
year  and  the  manner  in  which  they  were 
used,  together  with  projected 
expenditures  for  the  upcoming  year. 
Accordingly,  on  or  before  May  1  of  each 
year,  the  APCC  shall  determine  whether 
to  adjust  the  annual  $18  +  (1993  Base 
Year)  CPI  per  ton  fee  amount.  However, 
the  APCC's  ability  to  adjust  fiaes  is  only 
authorized  up  to  $2  per  ton  and  is  not 
ciunulative,  regardless  of  the  amount 
needed. 

EPA  recognizes  that  many  of  the 
required  permitting  activities  such  as 
case-by-case  MACT  determinations  are 
difficult  to  reasonably  estimate  in  terms 
of  cost  and  that  revenues  may  be 
impacted  by  circumstances  such  as  acid 
rain  Phase  II  "active"  substitution  units 
which  become  temporarily  exempt  from 
the  payment  of  emissions-based  permit 
fees.  In  order  to  prevent  permitting 
delays  due  to  lack  of  resources  and  to 
maintain  the  quality  of  the  4SCSR30 


permitting  program.  West  Virginia 
should  provide  the  APCC  with  the 
authority  to  adjust  permitting  fees  to  a 
level  at  least  equivalent  to  the 
"presumptive  minimum"  for  a 
particular  calendar  year.  As  a  result,  the 
APCC  will  have  greater  flexibility  in 
responding  to  resource  needs  without 
having  to  wait  for  legislative  approval. 
The  annual  WVOAQ  accounting  of  all 
Title  V  fiees  received  and  the  manner 
used,  viill  serve  to  ensure  that  revenues 
bom  Title  V  fees  are  expended  solely  to 
cover  reasonable  direct  and  indirect 
Title  V  costs,  as  required  by  45CSR30. 
section  1.1. 

All  45CSR30  fees  collected  by  West 
Virginia  will  be  deposited  in  a  separate 
special  account  in  the  State  treasury 
designated  as  the  "Air  Pollution  Control 
Fimd".  Although  fees  collected 
pursuant  to  45CSR22,  Air  Quality 
Management  Fee  Program,  are  also 
deposited  in  this  account,  an  account 
tracking  system  will  distinguish 
between  revenues  and  expenditures 
attributable  to  45CSR22  versus 
45CSR30.  In  this  way,  West  Virginia 
will  be  able  to  ensure  that  fees,  penalties 
and  interest  collected  for  operating 
permits  shall  be  expended  solely  to 
cover  costs  required  to  administer  the 
operating  permits  program,  as  required   - 
by  W.  VA  Code  section  16-2(>-5(a)(18). 
and  45CSR30.1.1.  Althoi^  the  Chiefs 
ability  to  spend  the  money  collected 
fipom  45CSR30  fees  is  contingent  on 
legislative  appropriation.  W.  Va.  Code 
secUon  16-20-5(a)(18)  and  45CSR30.1.1 
require  fees  to  be  sufficient  to  cover  "all 
reasonable  direct  and  indirect  costs 
required  to  administer  the  operating 
permits  program".  As  with  other  fee 
generating  programs  in  the  West 
Virginia,  the  legislature  has  the 
authority  to  transfer  excess  45CSR30 
monies  into  other  accounts. 

D.  Provisions  Implementing  the 
Requirements  of  Title  HI 

Implementing  Title  HI  Standards 
through  Title  V  Permits.  Under  45CSR30 
(Title  45.  Series  30.  Legislative  Rules. 
Air  Pollution  Control  Commission. 
Requirements  for  Operating  Permits) 
and  West  Virginia  Code,  section  16-20- 
5  (Air  Pollution  Control  Law  of  West 
Virginia),  West  Virginia  has 
demonstrated  in  its  Title  V  program 
submittal  broad  legal  authority  to 
incorporate  into  permits  and  enforce  all 
applicable  requirements:  however.  West 
Virginia  has  also  indicated  that 
additional  regulatory  authority  may  be 
necessary  to  carry  out  specific  CAA 
sectipn  112  activities.  West  Virginia  has 
therefore  supplemented  its  broad  legal 
authority  with  a  commitment  "to  adopt 
and  submit  all  regulations  required  to 
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implement  the  provisions  of  section  112 
of  Uie  Clean  Air  Act  necessary  under  the 
Title  V  operating  permit  program."  This 
commitment  is  stated  in  the  transmittal 
letter  of  the  November  12, 1993 
operating  permits  program  submittal. 
EPA  has  determined  that  this 
commitment,  in  conjunction  with  West 
Virginia's  broad  statutory  authority, 
adequately  assures  compliance  with  all 
the  CAA's  section  112  requirements. 
EPA  regards  this  commitment  as  an 
acknowledgement  by  West  Virginia  of 
its  obligation  to  obtain  further  legal 
authority  as  needed  to  issue  permits  that 
assure  compliance  with  the  CAA's 
section  112  applicable  requirements. 
This  commitment  does  not  substitute  for 
compliance  with  Part  70  requirements 
that  must  be  met  at  the  time  of  program 
approval. 

EPA  is  interpreting  the  above  legal 
authority  and  commitment  to  mean  that 
West  Virginia  is  able  to  carry  out  all  of 
the  CAA's  section  112  activities.  For 
fiirther  rationale  on  this  interpretation, 
please  refer  to  the  TSD  accompanying 
this  rulemaking  which  is  located  in  the 
public  docket  and  the  April  13, 1993 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities,"  signed  by  John  Seitz, 
Director,  Office  of  Air  QuaUty  Planning 
and  Standards,  Office  of  Air  and 
Radiation,  USEPA. 

Implementation  of  112(g)  Upon 
Pmgram  Approval.  EPA  is  proposing  to 
approve  West  Virginia's  45CSR30 
operating  permits  program,  45CSR13 
and  45CSR14  preconstniction  permit 
programs,  and  authority  under  W.  Va 
Code  section  22-5-4(a)(5)  to  issue 
administrative  orders  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  federal 
promulgation  of  a  section  112(g)  rule 
and  West  Virginia's  adoption  of  112(g) 
implementing  regulations.  EPA  had 
until  recently  interpreted  the  CAA  to 
require  sources  to  comply  with  section 
112(g)  beginning  on  the  date  of  approval 
of  the  Title  V  program  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  EPA  has  since 
revised  this  interpretation  of  the  CAA  as 
described  in  a  February  14,  1995 
Federal  Register  notice  (see  60  FR 
8333).  The  revised  interpretation 
postpones  the  effective  date  of  section 
112(g)  until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
rationale  for  the  revised  interpretation  is 
set  forth  in  detail  in  the  February  14, 
1995  interpretive  notice. 

'The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  federal  rule 
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to  allow  states  time  to  adopt  rules 
implementing  the  federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g).  West 
Virginia  must  be  able  to  implement 
section  112(g)  during  the  transition 
period  between  promulgation  of  the 
fisderal  section  112(g)  rule  and  adoption 
of  West  Virginia's  implementing 
regulations. 

EPA  believes  that,  although  West 
Virginia  currently  lacks  a  program 
designed  specifically  to  implement 
section  112(g),  West  Virginia's  45CSR30 
operating  permits  program,  and 
45CSR13  and  45CSR14  preconstniction 
permit  programs  will  serve  as  adequate 
implementation  vehicles  during  a 
transition  period  because  they  will 
allow  West  Virginia  to  select  control 
measures  that  would  meet  MACT  on  a 
case-by-case  basis,  as  defined  in  section 
112.  and  incorporate  these  measures 
into  federally  enforceable  source- 
specific  permits.  Section  112(g) 
requirements  for  case-by-case  MACT 
determinations  are  governed  by  the 
provisions  of  the  45CSR30  operating 
permits  program,  sections  1.1,  2.6,  2.25, 
4.1.a.B.,  and  12.2-12.4.  In  those 
situations  when  the  Title  V  process 
cannot  insure  the  MACT  determination 
is  made  before  the  construction, 
reconstruction  or  modification  takes 
place,  West  Virginia  will  use  its 
preconstniction  permitting  procedures 
of  45CSR13  and  45CSR14  to  the  extent 
applicable  to  the  source.  Moreover,  for 
those  sources  for  which  the  Title  V 
process  is  not  suitable  or  for  which 
preconstniction  permits  are  not 
applicable.  West  Virginia  will  issue  an 
administrative  order  pursuant  to  the 
authority  of  W.  Va.  Code  section  22-5- 
4(a)(5)  and  45CSR30.12  to  apply  the 
case-by-case  MACT  standard. 

This  proposed  approval  clarifies  that 
West  Virginia's  45CSR30  operating 
permits  program,  45CSR13  and 
45CSR14  preconstniction  permit 
programs,  and  authority  under  W.  Va. 
Code  section  22-5-4(a)(5)  to  issue 
administrative  orders  are  available  as 
mechanisms  to  implement  section 
112(g)  during  the  transition  period 
between  EPA's  promulgation  and  West 
Virginia's  adoption  of  section  112(g) 
rules.  EPA  is  proposing  to  limit  the 
duration  of  this  approval  to  an  outer 
limit  of  18  months  following 
promulgation  by  EPA  of  the  section 
112(g)  rule.  Comment  is  solicited  on 
whether  18  months  is  an  appropriate 
period  taking  into  consideration  West 
Virginia's  procedures  for  adoption  of 
regulations. 


However,  since  this  proposed 
approval  is  for  the  single  purpose  of 
providing  a  mechanism  to  implement 
section  112(g)  during  the  transition 
period,  the  approval  itself  will  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 

Although  section  112(1)  generally 
provides  the  authority  for  approval  of 
state  air  toxics  programs,  Title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
section  112(g)  and  Title  V.  If  West 
Virginia  does  not  wish  to  implement 
section  112(g)  through  the  proposed 
mechanisms  discussed  above  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists 
during  the  transition  period,  EPA  may. 
in  the  final  action  approving  West 
Virginia's  Part  70  program,  approve  the 
alternative  instead. 

Program  for  Stroig/it  Delegation  of 
Section  112  Standards.  Requirements 
for  approval,  specified  in  40  CFR 
70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
promulgated  by  EPA  as  they  apply  to 
Part  70  sources.  Section  112(1)(5) 
requires  that  the  state  programs  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  Part  70.  Therefore, 
EPA  is  also  proposing  to  grant  approval 
under  section  112(1)(5)  and  40  CFR 
63.91  of  West  Virginia's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from  the 
federal  standards  as  promulgated.  For 
EPA-promulgated  rules  which  are 
applicable  to  sources  in  West  Virginia, 
West  Virginia  intends  to  request 
delegation  after  adopting  the  rules  at  the 
State  level,  probably  by  incorporating 
the  federal  rules  by  reference.  The 
details  of  this  delegation  mechanism 
will  be  established  prior  to  delegating 
any  section  112  standards  under  West 
Virginia's  approved  section  112(1) 
program  for  straight  delegation.  This 
program  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  Part  70  program. 

E.  Title  IV  Provisions/Commitments 

As  part  of  the  November  12, 1994 
program  submittal,  West  Virginia 
committed  to  submit  all  missing 
portions  of  the  Title  IV  acid  rain 
program  necessary  to  the  Title  V 
operating  permits  program  by  January  1, 
1995.  On  December  15, 1994,  West 
Virginia  submitted  an  emergency  rule  to 
EPA  which  incorporates  EPA's  Part  72 
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rule  by  reference.  On  June  23. 1995, 
West  Virginia  submitted  an  idenfical 
pennanent  legislative  rule  to  EPA, 
45CSR33 — "Add  Rain  Provisions  and 
Pennits".  whidi  su{>ersedes  the 
emeigency  rule  submitted  on  December 
15, 1994,  and  associated  permit 
application  forms.  In  the  June  23, 1995 
transmittal  letter,  West  Virginia 
acknowledged  that  some  of  the 
provisions  of  45CSR33  contain  errors 
whereby  the  EPA  Administrator's 
authorities  are  incorrectly  granted  to  the 
Director  of  the  Division  of 
Environmental  Protection  and  where 
confUcts  between  45CSR33  and  other 
state  rules  are  addressed  in  a  manner 
inconsistent  with  the  approach  in  Part 
72.  West  Virginia  committed  to  seek 
amendments  to  fix  these  errors  during 
the  1996  legislative  session  and  to 
interpret  45CSR33  consistent  with  the 
requirements  of  Part  72  imtil  the 
regulatory  changes  to  45CSR33  are 
adopted. 

m.  Saqnest  for  PuUic  Commaits 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  this  federal  rulemaking 
action  by  submitting  written  comments 
to  the  EPA  Regional  office  listed  in  the 
AOORESSes  section  of  this  notice. 

Propsed  Action 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  West  Virginia  on 
November  12, 1993.  The  scope  of  West 
Virginia's  Part  70  program  applies  to  all 
Part  70  sources  (as  defined  in  the 
program)  within  West  Virginia.  In  cnder 
to  fully  meet  the  requirements  of  the 
July  21, 1992  veraion  of  Part  70.  West 
Virginia  must  make  the  following 
changes: 

1.  Revise  the  section  2.18  definition  of 
"Emissions  unit"  to  specifically  include 
activities  or  parts  of  activities  which 
emit  or  potentially  emit  pollutants  listed 
under  section  112(b)  of  the  CAA. 

2.  Revise  relevant  portions  of  secticm 
3.2.d  as  described  above  in  this  notice 
so  as  to  ensure  that  permit  applications 
will  contain  sufficient  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  all  applicable 
requirements.  West  Virginia  must  also 
ensure  that  the  insignificant  activities 
list  approved  as  part  of  the  State's 
program  will  not  be  modified  without 
prior  EPA  approval.  Moreover.  West 
Virginia  must  clarify  that  potential 
emissions  from  all  insignificant 
activities  or  emissions  units,  whether 
included  in  section  3.2.d.  or  determined 


by  the  Chief  on  an  application  by 
application  basis,  will  be  included  in 
determining  whether  a  source  is  a  major 
source. 

3.  Revise  section  3.3.a  to  clarify  that 
permits  issued  to  major  sources  will 
include  all  applicable  requirements  that 
apply  to  the  source,  including  those 
applicable  requirements  whidi  may  be 
later  found  to  be  applicable  to  one  or 
more  "insignificant  activities". 

5.  Remove  section  5.I.J.D.  from 
section  5.I.J. 

6.  Revise  section  5.3.e.A.  to  ensure 
that  permits  will  contain  provisions 
requiring  compliance  certificaticms  to  be 
submitted  at  least  annually  or  such 
more  frequent  periods  as  specified  by  an 
applicable  requirement  or  by  the 
permitting  authority. 

7.  Revise  section  5.5  to  clarify  that  for 
temporary  sources  that  do  not  obtain  a 
new  preconstruction  permit  prior  to 
each  change  in  location,  the  operating 
permits  shall  include  a  requirement  that 
the  owner  operator  notify  the  Chief  at 
least  ten  (10)  days  in  advance  of  each 
change  in  location. 

8.  Modify  section  4.1  so  to  require 
sources  which  become  subject  to  the 
permitting  program  after  the  effective 
date  to  sutaiit  permit  applications 
within  12  months. 

9.  Remove  section  6.5.aA.(c). 

10.  Revise  secticm  6.8.a.A.(a).(B)  to 
clarify  that  public  notice  will  be  given 
for  all  scheduled  public  hearings,  not 
just  those  public  hearings  whidi  have 
been  scheduled  at  the  request  of  an 
interested  person. 

11.  Revise  section  6.8.a.C  to  clarify 
that  for  all  permit  modification 
proceedings,  except  those  modifications 
qualifying  for  minor  permit 
modifications  or  fest-track  modifications 
imder  the  Add  Rain  Program,  public 
notice  will  be  given  by  publication  in  a 
newspaper  of  general  circulation  in  the 
area  where  the  source  is  located  (or  in 

a  state  publication  designed  to  give 
general  public  notice),  and  to  persons 
on  a  mailing  list  developed  by  the 
permitting  authority  including  those 
who  request  in  writing  to  be  on  the  Ust. 

12.  Modify  W.  VaTSxle  §  22-5- 
6(b)(1)  to  provide  for  a  maximum 
criminal  penalty  of  not  less  than 

S  10,000  per  day  per  violation  for 
knovtring  misrepresentations  of  material 
fed. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  2  years.  During  the  interim  approval 
period.  West  Virginia  is  protected  from 
sanctions  for  failure  to  have  a  fully 
approved  Title  V,  Part  70  program,  and 
EPA  is  not  obligated  to  promulgate  a 
federal  pennits  program  in  West 
Virginia.  Permits  issued  under  a 


program  with  interim  approval  have  fiill 
standing  with  resped  to  Part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subjed  sources 
begins  upon  interim  approval,  as  does 
the  3-year  time  period  for  processing  the 
initial  permit  apphcations. 

Requirements  for  approval,  spedfied 
in  40  CFR  70.4(b),  encompass  the  CAA's 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  applicable  to  Part 
70  sources  as  promulgate  by  EPA. 
Section  112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70.  Therefore,  EPA  is  also 
proposing  imder  section  112(1)(5)  and 
40  CFR  63.91  to  grant  approval  of  West 
Virginia's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  bom  Executive 
Order  12866  review. 

EPA's  actions  under  section  502  of  the 
Ad  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impad  on  a  substantial 
number  of  small  entities. 

EPA  has  determined  that  this 
proposed  interim  approval  action  does 
not  indude  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sedor.  This  federal  action  to 
propose  interim  approval  of  West 
Virginia's  operating  pennits  program 
pursuant  to  Title  V  of  the  CAA  and  40 
CFR  Part  70  approves  pre-existing 
requirements  under  state  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sedor 
result  &t>m  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protecticm. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Auifaoiity:  42  U.S.C.  7401-7871q. 
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Dated:  August  18, 1995. 
W.  MidiMl  McCabe, 
Reghnal  Administrator. 
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40  CFR  Part  70 
[NC-«5-01;  FRL-6288-2] 

Clean  Air  Act  Propoaed  Intartm 
Approval  of  Operating  Permit  Program; 
North  Carolina,  Waatam  Nortli  Carolina 
MacMenburg  County,  Forsytti  County 

AQINCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  operating  permit 
programs  submitted  by  the  Stete  of 
North  Carolina  Department  of  Health, 
Environment  and  Natural  Resoiuces 
(DEHNR).  Western  North  Carolina 
Regional  Air  Pollution  Control  Agency 
(WNCRAPCA).  Foreyth  County 
Department  of  Environmental  Affairs 
(FCDEA),  and  Mecklenburg  County 
Department  of  Environmental  Protedion 
(MCDEP)  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  EPA.  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  soiux»s. 
DATES:  Conunents  on  this  proposed 
action  must  be  received  in  writing  by 
September  28. 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Carla  E. 
Pierce.  Chief.  Air  Toxics  Unit/Title  V 
Team,  Air  Programs  Branch,  at  the  EPA 
Region  4  office  listed  below.  Copies  of 
the  DEHNR.  WNCRAPCA.  FCDEA,  and 
MCDEP  submittals  and  other  supporting 
information  used  in  developing  the 
proposed  interim  approval  are  available 
for  inspection  diuing  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protedion  Agency. 
Region  4.  345  Courtland  Street.  NE. 
Atlanta,  GA  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller.  Title  V  Program 
Development  Team.  Air  Programs 
Branch,  Air  Pestiddes  &  Toxics 
Management  Division,  U.S. 
Environmental  Protedion  Agency, 
Region  4.  345  Courtland  Street.  NE. 
Atlanta.  GA  30365.  (404)  347-3555.  Ext. 
4153. 

SUPPLEMENTARY  INFORMATION: 
L  Background  and  Purpose 
A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Ad  ("the  Ad")  as  amended  by  the 


1990  Clean  Air  Ad  Amendments,  EPA 
promulgated  rules  on  )uly  21, 1992  (57 
FR  32250),  that  define  the  minimum 
elements  of  an  approvable  state 
operating  permit  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permit  programs.  These  rules 
are  codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Title  V  and 
part  70  require  that  states  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  pennits  to  all  major  stationary 
soiuces  and  to  certain  other  sources. 

The  Ad  requires  states  to  develop  and 
submit  these  programs  to  EPA  by 
November  15. 1993,  and  EPA  to  approve 
or  disapprove  each  program  within  one 
year  after  receiving  the  submittal.  If  the 
State's  submission  is  materially  changed 
during  the  one-year  review  period,  40 
CFR  Part  70.4(e)(2)  allows  EPA  to 
extend  the  review  period  for  no  more 
than  one  year  following  receipt  of  the 
additionaJ  materials.  EPA  received  the 
DEHNR,  WNCRAPCA,  FCDEA,  and 
MCDEP's  title  V  operating  permit 
program  submittals  on  November  12, 
1993.  The  State  provided  EPA  with 
additional  materials  in  supplemental 
submittals  dated  December  17. 1993. 
February  28, 1994.  May  31, 1994,  and 
August  9, 1995.  Because  these 
supplements  materially  changed  the 
State's  title  V  program  submittal,  EPA 
has  extended  the  review  period  and  will 
work  expeditiously  to  promulgate  a 
final  dedsion  on  the  State's  program. 
EPA  reviews  state  operating  permit 
programs  pursuant  to  section  502  of  the 
Ad  and  40  CFR  part  70,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
granted  full  or  interim  approval  to  a 
whole  program  by  November  15, 1995. 
it  must  establish  and  implement  a 
Federal  operating  permit  program  for 
that  state. 

B.  Federal  Oversight  and  Sanctions 

If  EPA  grants  interim  approval  to  the 
DEHNR.  WNCRAPCA.  FCDEA.  and 
MCDEP  programs,  the  interim  approval 
would  extend  for  two  years  following 
the  effective  date  of  final  interim 
approval,  and  could  not  be  renewed. 
During  the  interim  approval  period,  the 
•  State  of  North  Carolina.  WNCRAPCA. 
FCDEA.  and  MCDEP  would  not  be 
subjed  to  sanctions,  and  EPA  would  not 
be  obligated  to  promulgate,  administer. 
and  enforce  a  Federal  permit  program 
for  the  State.  Permits  issued  under  a 
program  with  interim  approval  are  fully 


effective  vtrith  resped  to  part  70.  and  the 
12-month  time  period  for  submittal  of 
permit  applications  by  sources  subjed 
to  part  70  requirements  begins  upon  the 
effiedive  date  of  final  interim  approval, 
as  does  the  three-year  time  period  for 
processing  the  initial  permit 
applications. 

Following  the  granting  of  final  interim 
approval,  if  the  DEHNR,  WNCRAPCA, 
FCDEA.  or  MCDEP  failed  to  submit 
complete  corrective  programs  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval,  EPA 
would  start  an  18-month  dock  for 
mandatory  sanctions.  If  the  DEHNR.     - 
WNCRAPCA.  FCDEA,  or  MCDEP  then 
failed  to  submit  a  corrective  program 
that  EPA  found  complete  before  the 
expiration  of  that  18-month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Ad, 
which  would  remain  in  effed  until  EPA 
deteraiined  that  DEHNR,  WNCRAPCA, 
FCDEA.  or  MCDEP  had  correded  the 
defidency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  foimd  a  lack  of  good  faith 
on  the  part  of  DEHNR.  WNCRAPCA. 
FCDEA.  or  MCDEP.  both  sanctions 
under  section  179(b)  would  apply  after 
the  expiration  of  the  18-month  period 
and  would  extend  until  the 
Administrator  determined  that  these 
programs  had  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sandion,  DEHNR. 
WNCRAPCA,  FCDEA.  or  MCDEP  still 
had  not  submitted  a  corrective  program 
that  EPA  found  complete,  the  second 
sandion  would  be  applied. 

If.  following  final  mterim  approval, 
EPA  were  to  disapprove  any  of  the 
North  Carolina  State  or  local  program 
complete  corredive  programs,  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sandions  on  the  date  18 
months  after  the  effedive  date  of  the 
disapproval,  unless  prior  to  that  date  the 
DEHNR,  WNCRAPCA,  FCDEA,  or 
MCDEP  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  correded  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  found  a  lack  of  good 
faith  on  the  part  of  the  North  Carolina 
State  or  local  agencies,  both  sandions 
under  sedion  179(b)  would  apply  after 
the  expiration  of  the  18-month  period 
until  the  Adhninistrator  determined  that 
the  North  Carolina  State  or  local 
agencies  had  come  into  compliance.  In 
all  cases,  if  six  months  after  EPA 
applied  the  first  sandion.  the  North 
Carolina  State  or  local  agencies  had  not 
submitted  a  revised  program  that  EPA 
had  determined  correded  the 
deficiendes  that  prompted  disapproval, 
a  second  sandion  would  be  required. 
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In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  state  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer,  and  enforce  a  Federal 
operating  permit  program  for  that  state 
upon  interim  approval  expiration. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

EPA  believes  that  the  operating 
permit  programs  submitted  by  the 
DEHNR.  WNCRAPCA,  FCDEA.  and 
MCDEP  substantially  meet  the 
requirements  of  title  V  and  part  70,  and 
EPA  proposes  to  grant  interim  approval 
to  these  programs.  For  detailed 
information  on  the  analysis  of  the  State 
and  local  agency  submission,  please 
refer  to  the  Technical  Support 
Document  (TSD)  contained  in  the 
docket  at  the  address  noted  above. 

1.  Support  Materials 

On  November  12, 1993,  EPA  received 
the  title  V  operating  permit  programs 
submitted  by  the  DEHNR.  WNCRAPCA. 
FCDEA,  and  MCDEP.  The  DEHNR 
requested,  under  the  signature  of  the 
State  of  North  Carolina  Governor's 
designee,  approval  of  its  operating 
permit  program  with  full  authority  to 
administer  the  program  in  all  areas  of 
the  State  of  North  Carolina,  with  the 
exceptions  of  Indian  reservations  and 
tribal  lands.  The  State  and  local 
agencies  submitted  supplements  to  their 
title  V  operating  permits  programs 
submittals  dated  December  17.  February 
28. 1994,  May  31, 1994,  and  July  27. 
1995. 

The  DEHNR,  WNCRAPCA.  FCDEA. 
and  MCDEP  submittals  address,  in 
Section  n  entitled  "Complete  Program 
Description,"  the  requirement  of  40  CFR 
Part  70.4(b)(1)  by  describing  how  the 
State  and  local  agencies  intend  to  carry 
out  their  responsibilities  under  the  part 
70  regulations.  EPA  beheves  the 
program  descriptions  are  sufficient  for 
meeting  the  requirement  of  40  CFR  Part 
70.4(b)(1). 

Pursuant  to  40  CFR  Part  70.4(b)(3), 
each  state  is  required  to  submit  a  legal 
opinion  bom  the  Attorney  General  (or 
the  attorney  for  the  state  air  pollution 
control  agency  that  has  indep>endent 
l^al  counsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  the 
title  V  operating  permit  program.  The 


DEHNR  submitted  a  General  Counsel 
Opinion  and  a  Supplementary  General 
Counsel  Opinion  demonstrating 
adequate  legal  authority  as  required  by 
Federal  law  and  regulation. 
WNCRAPCA,  FCDEA.  and  MCDEP  each 
submitted  a  General  Counsel  Opinion. 
EPA  believes  that  these  opinions 
adequately  address  the  thirteen 
provisions  listed  at  40  CFR  70.4(b)(3)(i)- 
(xiii). 

Section  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit 
application  forms,  permit  forms,  and 
relevant  guidance  to  assist  in  the  State's 
implementation  of  its  permit  program. 
Section  IV  of  the  DEHNR,  WNCRAPCA, 
and  FCDEA  submittals  and  Appendix  C 
of  the  MCDEP  submittal  include  permit 
application  forms.  EPA  has  determined 
that  the  application  forms  meet  the 
requirements  of  40  CFR  Part  70.5(c). 

2.  Regulations  and  Program 
Implementation 

The  State  of  North  Carolina  developed 
15A  North  Carolina  Administrative 
Code  (NCAC)  Subchapter  2Q.0500 
entitled  "Title  V  Procedures"  for  the 
implementation  of  the  substantive 
requirements  of  40  CFR  part  70.  The 
State  also  made  changes  to  15A  NCAC 
2Q.0200  and  15A  NCAC  2Q.0100  to 
implement  other  part  70  requirements. 
These  rules,  and  several  other  rules  and 
statutes  providing  for  State  permitting 
and  administrative  actions,  were 
submitted  by  North  Carolina  with 
sufficient  evidence  of  procedurally 
correct  adoption  as  required  by  40  CFR 
Part  70.4(b)(2).  The  FCDEA  adopted  the 
State  regulations  verbatim  in  the 
Forsyth  County  Air  Quality  Technical 
Code  (FCAQTC)  Subchapter  3Q 
Sections  .0500.  .0100,  and  .0200.  The 
WNCRAPCA  adopted  the  State 
regulations  verbatim  in  WNCRAPCA 
Rules  and  Regulations  (WNCRAPCARR) 
Chapter  17  Sections  .0500,  .0100,  and 
.0200.  The  MCDEP  adopted  the  State 
regulations  verbatim  in  Mecklenburg 
County  Air  Pollution  Control  Ordinance 
(MCAPCO)  Article  1  Sections  .5500, 
.5231.  .5211.  The  local  programs  contain 
regulations  that  differ  from  the  State 
program  concerning  the  collection  of 
title  V  fees.  Since  the  local  agency 
programs  adopted  the  State  regulations 
verbatim  with  the  exception  of  fee 
collection,  this  proposed  rulemaking 
will  discuss  the  State  regulations  and 
how  they  meet  the  requirements  of  part 
70  and  follow  with  regulatory  citations 
for  the  local  agency  regulations  which 
implemrait  the  equivalent  State 
regulation.  Fee  regulations  will  be 


discussed  separately  for  each  local 
agency. 

The  DEHNR  program,  in  Regulation 
15A  NCAC  2Q4)502  (MCAPCO 
Regulation  1.5502,  FCAQTC  Regulation 
3Q.0502,  and  WNCRAPCARR 
Regulation  17.0502).  substantially  meets 
the  requirements  of  40  CFR  Part  70.2 
and  70.3  regarding  applicability. 
However.  Regulation  15A  NCAC 
2Q.0502(c)  (MCAPCO  Regulation 
1.5502(c),  FCAQTC  Regulation 
3Q.0502(c).  and  WNCRAPCARR 
Regulation  17.0502(c))  allows  Research 
and  Development  (R&D)  facilities  to  be 
treated  as  separate  facilities  from  other 
stationary  facilities  that  are  part  of  the 
same  industrial  grouping,  are  located  on 
contiguous  or  adjacent  property,  and  are 
under  common  control.  Such  an 
approach  is  inconsistent  with  the 
definition  of  major  source  found  in  40 
CFR  Part  70.2.  which  requires  all 
sources  located  on  contiguous  or 
adjacent  properties,  under  comriion 
control,  and  belonging  to  a  sin|Pe  major 
industrial  grouping  to  be  considered  as 
the  same  facility.  However,  EPA  notes 
that  relatively  few  sources  will  be 
excluded  from  the  scope  of  the  State's 
title  V  program  as  a  result  of  this 
approach.  Moreover,  the  State  has 
committed  to  undertake  a  rulemaking 
designed  to  assure  that  R&D  facilities 
that  are  collocated  with  manufacturing 
facilities  and  which  are  under  common 
control  and  belonging  to  a  single  major 
industrial  grouping  will  be  considered 
as  the  same  facility  for  determining  title 
V  applicability  to  the  source. 
Finalization  of  this  rulemaking  is  a 
prerequisite  to  obtaining  full  program 
approval. 

the  DEHNR,  WNCRAPCA,  FCDEA. 
and  MCDEP  definition  of  "title  I 
modification"  does  not  include  changes 
reviewed  under  a  minor  source 
preconstruction  review  program 
("minor  NSR  changes").  The  EPA  is 
currently  in  the  process  of  determining 
the  proper  definition  of  that  phrase.  As 
further  explained  below,  EPA  has 
solicited  public  comment  on  whether 
the  phrase  "modification  under  any 
provision  of  title  I  of  the  Act"  in  40  CFR 
70.7(e)(2)(i)(A)(5)  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  j)ennitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  state 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  Act. 

On  August  29, 1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  state  programs  with  a  more 


Federal  Register  /  Vol.  60.  No.  167  /  Tuesday,  August  29,  1995  /  Proposed  Rules  44807 


naiTOw  definition  of  "title  I 
modific^ons"  to  receive  interim 
approval  (59  FR  44572).  The  Agency 
explained  its  view  that  the  better 
reading  of  "title  I  modifications" 
includes  minor  NSR  and  pre-1990 
NESHAP  requirements,  and  solicited 
public  comment  on  the  proper 
interpretation  of  that  term  (59  FR 
44573).  The  Agency  stated  that  If,  after 
considering  the  public  comments,  it 
continued  to  believe  that  the  phrase 
"title  I  modifications"  should  be 
interpreted  as  including  minor  NSR 
changes,  it  would  revise  the  interim 
approval  criteria  as  needed  to  allow 
states  with  a  narrower  definition  to  be 
elirable  for  interim  approval. 

"Hie  EPA  hopes  to  finalize  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4(d) 
expeditiously.'  If  EPA  establishes  in  its 
rulemaking  that  the  definition  of  "title 
I  modifications"  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  programs,  the  definition  of  "title  I 
modification"  would  be  fully  consistent 
with  part  70.  Conversely,  if  EPA 
establishes  through  the  rulemaking  that 
the  definition  must  include  changes 
reviewed  under  minor  NSR,  the 
DEHNR.  WNCRAPCA.  FCDEA.  and 
MCDEP  definition  of  "title  I 
modifications"  will  become  a  basis  for 
interim  approval.  If  the  definition 
becomes  a  basis  for  interim  approval  as 
a  result  of  EPA's  rulemaking,  the 
DEHNR.  WNCRAPCA,  FCDEA.  and 
MCDEP  would  be  required  to  revise 
their  definition  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today's  proposed 
approval  does  not  identify  the  DEHNR, 
WNCRAPCA.  FCDEA,  and  MCDEP 
definition  of  "title  I  modification"  as 
necessary  grounds  for  either  interim 
approval  or  disapproval.  Again, 
although  EPA  has  reasons  for  believing 
that  the  better  interpretation  of  "title  I 
modifications"  is  the  broader  one,  EPA 
does  not  believe  that  it  is  appropriate  to 
determine  whether  this  is  a  pro-am 
deficiency  until  EPA  completes  its 
rulemaking  on  this  issue. 

The  DEHNR  program,  in  Regulation 
ISA  NCAC  2Q.0507  and  associated 
permit  application  forms  (MCAPCO 
Regulation  1.5507,  FCAQTC  Regulation 
3Q.0507,  and  WNCRAPCARR 
Regulation  17.0507).  substantially  meets 


'  Publication  of  the  proposed  interim  approval 
criteria  revisions  v»as  delayed  until  August  29, 
tW4.  and  EPA  received  several  requests  to  extend 
the  public  comment  period  until  November  27. 
1994.  Given  the  importance  of  the  issues  in  that 
rulemaking  to  states,  sources  and  the  public,  but 
mindful  of  the  need  to  take  action  quickly.  EPA 
agreed  to  extend  the  comment  period  until  October 
2B,  1994  (tee  S9  FR  52122  (October  14. 1994)). 


the  requirements  of  40  CFR  Part  70.5  for 
complete  permit  application  forms. 
However,  Regulation  15A  NCAC 
2Q.0507  (MCAPCO  Regulation  1.5507. 
FCAQTC  Regulation  3Q.0507.  and 
WNCRAPCARR  Regulation  17.0507) 
does  not  require  an  applicant  to  include 
all  fugitive  emissions  regardless  of 
whether  such  emissions  will  be  used  to 
determine  title  V  applicability.  Pursuant 
to  40  CFR  Part  70.3(d),  an  applicant 
must  include  all  fugitive  emissions 
regardless  of  whether  such  emissions 
will  be  used  to  determine  title  V 
applicability.  The  State  has  committed 
to  undertake  a  rulemaking  designed  to 
assure  that  this  requirement  in  40  CFR 
Part  70.3(d)  is  included  in  the  State's 
regulations.  Finalization  of  this 
rulemaking  is  a  prerequisite  to  obtaining 
full  program  approval. 

Section  70.4(b)(2)  requires  state  and 
local  agencies  to  include  in  their  part  70 
programs  any  criteria  used  to  determine 
insignificant  activities  or  emission 
levels  for  the  purposes  of  determining 
complete  applications.  Section  70.5(c) 
states  that  an  appUcation  for  a  part  70 
permit  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  appropriate 
fee  amounts.  Section  70.5(c)  also  states 
that  EPA  may  approve,  as  part  of  a  state 
or  local  program,  a  list  of  insignificant 
activities  and  emissions  levels  which 
need  not  be  included  in  permit 
applications.  Under  part  70,  a  state  or 
local  agency  must  request  and  EPA  must 
approve  as  part  of  that  program  any 
activity  or  emission  level  that  the  state 
wishes  to  consider  insignificant.  Part  70, 
however,  does  not  establish  appropriate 
emission  levels  for  insignificant 
activities,  relying  instead  on  a  case-by- 
case  determination  of  appropriate  levels 
based  on  the  particular  circumstances  of 
part  70  program  under  review. 

For  omer  state  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  potential  per  emission  unit 
levels  for  insignificant  activities  of  5 
tons  per  year  for  criteria  pollutants  and 
the  lesser  of  1000  pounds  per  year  or 
section  112(g)  de  minimis  levels  for 
hazardous  air  pollutants  (HAP). 
Provided  the  State  or  local  program  does 
not  allow  applications  to  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  required  under  the 
program's  approved  fee  schedule,  EPA 
believes  that  these  levels  are  sufficiently 
below  applicability  thresholds  for  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application  and  are  consistent  Mdth 


current  permitting  thresholds  in  the 
State  of  North  Carolina. 

The  State  and  local  agency  title  V 
programs  include  three  different 
approaches  to  establishing  insignificant 
activities  and  emissions  levels. 
Regulation  15A  NCAC  2Q.0102(bMl) 
(MCAPCO  Regulation  1.5211(e)(1), 
FCAQTC  Regulation  3Q.0102(b)(l),  and 
WNCRAPCARR  Regulation 
17.0102(b)(1))  establishes  exemptions 
according  to  sotirce  category  and 
activity.  These  activities  are  not 
required  to  be  included  in  p)ermit 
applications  or  permits  issued  by  the 
State  or  local  agencies.  Regulation  15A 
NCAC  2Q.0102(b)(2)  (MCAPCO 
Regulation  1.5211(e)(2),  FCAQTC 
Regulation  3Q.0102(b)(2),  and 
WNCRAPCARR  Regulation 
17.0102(b)(2))  establishes  exemptions 
on  the  basis  of  size  or  production  rate. 
These  activities  are  required  to  be 
included  in  the  permit  application  but 
are  not  required  to  be  included  in  a 
facility's  permit  Some  of  these  activities 
are  exempted  at  levels  of  up  to  40  tpy 
for  criteria  pollutants.  These  levels  are 
a  substantial  fraction  of  the  major  source 
threshold  and  would  almost  certainly 
exclude  units  with  applicable 
requirements.  EPA,  therefore,  finds  that 
these  emission  levels  are  too  high  to  be 
considered  insignificant.  EPA  proposes 
that,  in  order  to  obtain  full  approval,  the 
State  must  revise  this  regulation  to 
revise  these  threshold  levels  downward 
from  potential  emissions  of  40  tpy  for 
these  activities  to  potential  per  emission 
unit  levels  for  insignificant  activities  of 
5  tons  per  year  for  criteria  pollutants 
and  the  lesser  of  1000  pounds  per  year 
or  section  112(g)  de  minimis  levels  for 
HAP  or  such  omer  level  as  the  State  or 
local  agencies  can  demonstrate  will  not 
be  likely  to  interfere  with  determining 
and  imposing  an  applicable 
requirement.  Regulation  15A  NCAC 
2Q.0102(b)(2)(F)  (MCAPCO  Regulation 
1.5211(e)(2)(F).  FCAQTC  Regulation 
3Q.0102(b)(2)(F)  and  WNCRAPCARR 
Regulation  17.0102(b)(2)(F))  allows  an 
appUcant  to  demonstrate  to  the 
satisfaction  of  the  respective  air  program 
Director  that  an  activity  would  be 
negligible  in  air  quality  impacts,  not 
require  an  air  poUution  control  device, 
and  not  violate  any  applicable  emission 
control  standard  when  operating  at 
maximum  design  capacity  or  maximum 
operating  rate,  whichever  is  greater.  If 
an  applicant  could  demonstrate  that  an 
activity  qualified  under  the  above 
criteria  or  conditions,  the  activity  would 
then  be  considered  as  an  insignificant 
activity.  In  order  to  obtain  full  program 
approval,  the  DEHNR,  WNCRAPCA, 
FCDEA,  and  MCDEP  must  revise  their 
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regulations  to  provide  that  any 
insignificant  activity  granted  imder  15A 
NCAC  2Q.0102(b)(2){F)  or  other 
respective  local  agency  regulations 
would  be  limited  to  potential  per 
emission  unit  levels  for  insignificant 
activities  of  5  tons  per  year  for  criteria 
pollutants  and  the  lesser  of  1000  pounds 
per  year  or  section  112(g)  de  minimis 
levels  for  HAP. 

EPA  is  requesting  comment  on  the 
appropniateness  of  these  emission  levels 
for  determining  insignificant  activities 
in  the  State  of  North  Carolina.  This 
request  for  comment  is  not  intended  to 
restrict  the  abiUty  of  the  North  Carolina 
State  and  local  agencies  to  propose  and 
EPA  to  approve  other  emission  levels  if 
the  State  and  local  agencies  demonstrate 
that  such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  firom  and  types  of  units  that 
are  permitted  or  subject  to  applicable 
requirements. 

The  DEHNR  program,  in  Regulations 
15A  NCAC  2Q.0508  through  2Q.0513 
and  2Q.0523  (MCAPCO  Regulations 
1.5508  through  1.5513  and  1.5523. 
FCAQTC  Regulation  3Q.0508  through 
3Q.0513  and  3Q.0523,  and 
WNCRAPCARR  Regulation  17.0508 
through  17.0513  and  17.0523), 
substantially  meets  the  requirements  of 
40  CFR  Parts  70.4,  70.5,  and  70.6  for 
permit  content  (including  operational 
flexibility).  The  DEHNR,  WNCRAPCA, 
FODEA,  and  MCDEP  programs  do 
provide  for  limited  use  of  off-permit 
changes  as  described  in  40  CFR 
70.4(b)(14).  However,  Uie  State  and  local 
agency  programs  limit  the  use  of  off- 
permit  to  changes  which  are  not 
governed  by  appUcable  requirements 
and  changes  which  are  insignificant 
activities  that  remain  as  insignificant 
activities  after  the  change. 

Part  70  requires  prompt  reporting  of 
deviations  firem  the  permit 
requirements.  Section  70.6(aH3)(iii)(B) 
requires  the  permitting  authority  to 
define  "prompt"  in  relation  to  the 
degree  and  type  of  deviation  likely  to 
occur  and  the  appUcable  requirements. 
Although  the  permit  program 
regulations  should  define  "prompt"  for 
purposes  of  administrative  efficiency 
and  clarity,  an  acceptable  alternative  is 
to  define  "prompt"  in  each  individual 
permit.  EPA  believes  that  "prompt" 
should  generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  pteriod  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 


semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  40  CFR 
70.6(a)(3)(iii)(A).  Where  "prompt"  is 
defined  in  the  individual  permit  but  not 
in  the  program  regulations,  EPA  may 
veto  permits  that  do  not  contain 
sufficienUy  prompt  reporting  of 
deviations. 

Regulation  15A  NCAC  2Q.O5O8(0(3) 
(MCAPCO  Regulation  1.5508(f)(3). 
FCAQTC  Regulation  3Q.0508(f)(3),  and 
WNCRAPCARR  Regulation 
17.0508(D(3))  defines  "prompt"  in  Uie 
DEHNR  program  with  respect  to  the 
reporting  of  deviations.  T^e  regulations 
require  a  permittee  to  report  by  the  next 
business  day  deviations  from  permit 
requirements  or  any  excess  emissions 
and  to  follow  up  this  report  within  two 
business  days  with  a  written  report  to 
the  respective  air  pollution  control 
agency. 

The  DEHNR,  WNCRAPCA,  FCDEA, 
and  MCDEP  have  the  authority  to  issue 
variances  fit>m  requirements  imposed 
by  State  law.  North  Carolina  General 
Statiites  (G.S.)  143-215.3E  allows  tiie 
DEHNR,  WNCRAPCA.  FCDEA.  and 
MCDEP  discretion  to  grant  relief  bom 
compliance  with  State  statutes  and 
rules.  EPA  regards  this  provision  as 
wholly  external  tp  the  program 
submitted  for  approval  under  part  70. 
and  consequently  proposes  to  take  no 
action  on  this  provision  of  State  law. 
EPA  has  no  authority  to  approve 
provisions  of  state  law.  such  as  the 
variance  provision  referred  to,  that  are 
inconsistent  with  title  V  or  other 
applicable  requirements  of  the  Act  and 
would  render  permits  and  the 
applicable  requirements  they  implement 
unenforceable.  EPA  does  not  recognize 
the  ability  of  a  permitting  authority  to 
grant  reUef  from  the  duty  to  comply 
with  a  Federally  enforceable  part  70 
permit,  except  where  such  relief  is 
consistent  with  the  applicable 
requirements  of  the  Act  and  is  granted 
through  the  procedures  allowed  by  part 
70.  A  part  70  permit  may  be  issued  or 
revised  (consistent  with  part  70 
permitting  procedures)  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  modification  procedures,  the 
schedule  of  compliance  set  forth  in  a 
variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 


DoncompUance  with,  the  applicable 
requirements  on  which  it  is  based." 

Regulation  15A  NCAC  2Q.0513 
through  2Q.0516  and  2Q.0521 
(MCAPCO  Regulation  1.5513  through 
1.5516  and  1.5521.  FCAQTC  Regulation 
3Q.0513  tiuDUgh  3Q.0516  and  3Q.0521, 
and  WNCRAPCARR  Regulation  17.0513 
through  17.5516  and  17.5521). 
substantially  meets  the  permit 
processing  requirements  of  40  CFR  70.7 
(including  minor  permit  modifications) 
and  70.8.  However,  Regulation  15A 
NCAC  2Q.0514(a)(4)  (MCAPCO 
Regulation  1.5514(a)(4),  FCAQTC 
Regulation  3Q.0514(a)(4).  and 
WNCRAPCARR  Regulation 
17.0514(a)(4))  allows  administrative 
permit  amendments  to  be  used  to 
change  test  dates  or  construction  dates. 
While  EPA  beUeves  that  this  is  an 
acceptable  way  to  utilize  administrative 
permit  amendments,  EPA  is  concerned 
that  this  provision  could  be  used  to  alter 
other  requirements  of  the  Act.  The  State 
has  proposed  changes  to  this  regulation 
that  if  adopted  will  clarify  that  such 
changes  can  be  accommodated  under  an 
administrative  amendment  such  that  no 
applicable  requirements  are  violated. 
Regulation  15A  NCAC  2Q.0514(a)(5) 
(MCAPCO  Regulation  1.5514(a)(5). 
FCAQTC  Regulation  3Q.0514(a)(5).  and 
WNCRAPCARR  Regulation 
17.0514(a)(5))  allows  administrative 
permit  amendments  to  move  terms  and 
conditions  bom  the  State-enforceable 
only  portion  of  the  permit  to  the  State- 
and-Federal  enforceable  portion  of  the 
permit.  EPA  does  not  believe  that  all 
such  changes  would  qualify  to  be 
treated  as  administrative  permit 
amendments.  The  State  has  proposed 
changes  to  this  regulation  that  if 
adopted  will  clarify  that  15 A  NCAC 
2Q.0514(a)(5)  will  only  be  used  for 
those  requirements  which  have  become 
Federally  enforceable  through  section 
110,  111,  or  112  or  other  parts  of  the 
Clean  Air  Act.  Regulation  15A  NCAC 
2Q.0515(f)  (MCAPCO  Regulation 
1.5515(0,  FCAQTC  Regulation 
3Q.0515(f),  and  WNCRAPCARR 
Reflation  17.0515(f))  grants  a  permit 
shield  for  minor  permit  modifications 
once  a  minor  permit  modification  has 
been  approved  by  the  State  and  EPA. 
Section  70.7(e)(2)(vi)  expressly  prohibits 
a  permit  shield  for  minor  permit 
modifications.  The  State  has  proposed 
changes  to  this  regulation  that  if 
adopted  will  clarify  that  a  permit  shield 
may  not  be  granted  for  minor  permit 
modifications.  Regulation  15 A  NCAC 
2Q.0515(d)  does  not  make  provisions  for 
the  event  a  single  minor  permit 
modification  would  exceed  the 
thresholds  listed  in  Regulation  ISA 
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NCAC  2Q.0515(c).  hi  this  instance,  40 
CFR  70.7  requires  that  a  minor  permit 
modification  be  processed  within  90 
days  after  receiving  an  application  or  15 
days  after  the  end  of  EPA's  45-day 
review  period,  whichever  is  later.  The 
State  has  proposed  changes  to  this 
regulation  that  if  adopted  will  clarify  in 
the  event  a  single  minor  permit 
modification  is  submitted  that  exceeds 
the  thresholds  listed  in  Regulation  15A 
NCAC  2Q.05 15(c)  the  minor  permit 
modification  will  be  processed  within 
90  days  after  receiving  the  minor  permit 
modification  or  15  days  after  the  end  of 
the  EPA's  45-day  review  period, 
whichever  is  later.  Regulation  15A 
NCAC  2Q.0517(b)  (MCAPCO  Regulation 
1.5517(b),  FCAQTC  Regulation 
3Q.0517(b).  and  WNCRAPCARR 
Regulation  17.0517(b))  stipulates  that 
any  permit  reopening  will  be  completed 
within  18  months  after  submittal  of  a 
complete  application  is  required  or 
within  18  months  after  the  applicable 
requirement  is  promulgated  if  no 
application  is  required.  Section  70.7(f) 
requires  that  a  title  V  permit  be 
reopened  and  the  newly  applicable 
requirement  added  within  18  months 
after  the  applicable  requirement  is 
promulgated  regardless  of  whether  a 
permit  application  is  required  to  be 
submitted.  The  State  has  proposed 
changes  to  this  regulation  that  if 
adopted  will  clarify  that  a  title  V  permit 
be  reopened  and  the  new  applicable 
requirement  added  within  18  months 
after  the  applicable  requirement  is 
promulgated.  Regulation  ISA  NCAC 
2Q.051 7(b)(2)  (MCAPCO  Regulation 
1.5517(b)(2).  FCAQTC  Regulation 
3Q.051 7(b)(2).  and  WNCRAPCARR 
Regulation  17.0517(b)(2))  requires  that 
no  reopening  of  a  permit  is  required  if 
the  effective  date  of  a  new  appUcable 
requirement  is  after  the  expiration  of  the 
permit  term.  Section  70.7(f)(l)(i) 
stipulates  that  no  reopening  of  a  permit 
term  is  required  if  the  effective  date  of 
a  newly  applicable  requirement  is  after 
the  expiration  of  the  permit  term  unless 
the  permit  term  was  extended  based  on 
the  fact  that  the  State  had  not  renewed 
the  permit  prior  to  the  expiration  of  the 
permit.  The  State  has  proposed  changes 
to  this  regulation  that  if  adopted  will 
clarify  that  no  reopening  of  a  permit 
term  is  required  if  the  effective  date  of 
a  newly  applicable  requirement  is  after 
the  expiration  of  the  permit  term  unless 
the  permit  term  was  extended  based  on 
the  fact  that  the  State  had  not  renewed 
the  permit  prior  to  the  expiration  of  the 
permit.  Regulation  15A  NCAC 
2Q.0518(f)  (MCAPCO  Regulation 
1.5517(f).  FCAQTC  Regulation 
3Q.0517(f),  and  WNCRAPCARR 


Regulation  17.0517(f))  provides  that 
final  permit  action  will  be  taken  within 
18  months  of  a  submittal  of  a  completed 
application,  subject  to  adjudication,  for 
a  significant  permit  modification  or 
issuance  of  a  title  V  permit.  Section 
70.7(a)(2)  requires  that  a  state  must 
issue  a  final  permit  within  18  months 
after  a  complete  application  is  received. 
Since  this  requirement  is  not  subject  to 
adjudication,  the  State  has  proposed 
changes  to  this  regulation  that  if 
adopted  will  remove  the  phrase  "subject 
to  adjudication"  bom  this  regulation. 
Finalization  of  these  proposed  changes 
is  required  as  a  condition  to  full 
approval  of  die  DEHNR,  WNCRAPCA, 
FCDEA.  and  MCDEP  programs. 

The  public  participation  requirements 
of  40  CFR  70.7(h)  were  addressed  in 
Regulation  15A  NCAC  2Q.0521 
(MCAPCO  Regulation  1.5521.  FCAQTC 
Regulation  3Q.0521.  and 
WNCRAPCARR  Regulation  17.0521). 
The  North  Carolina  State  and  local 
agency  programs  also  substantially  meet 
the  requirements  of  40  CFR  70.11 
regarding  enforcement  authority. 

The  aforementioned  TSD  contains  the 
detailed  analysis  of  the  DEHNR. 
WNCRAPCA,  FCDEA,  and  MCDEP 
programs  and  describes  the  manner  in 
which  these  program  substantially  meet 
all  of  the  operating  permit  program 
requirements  of  40  CFR  part  70. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
each  permitting  authority  to  collect  fees 
sufficient  to  cover  all  reasonable  direct 
and  indirect  costs  necessary  for  the 
development  and  administration  of  its 
title  V  operating  permit  program.  Each 
title  V  program  submittal  must  contain 
either  a  detailed  demonstration  of  fee 
adequacy  or  a  demonstration  that 
aggregate  fees  collected  from  title  V 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  from  1989 
by  the  Consumer  Price  Index  (CPI)).  The 
$25  per  ton  +  CPI  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  "presumptive 
minimum." 

The  State  of  North  CaroUna,  Forsyth 
Coimty.  and  Mecklenburg  County  have 
elected  to  assess  a  title  V  operating 
permit  fee  that  is  equivalent  to  the 
Federal  presumptive  minimum  fee 
amount.  These  agencies  do  so  by 
collecting  an  annual  recurring  flat  fee  in 
addition  to  collecting  a  fee  per  ton  of 
actual  emissions.  When  the  annual 
recurring  fee  is  added  to  the 
corresponding  fee  per  ton  of  actual 
emissions,  the  result  is  that  each  agency 
is  collecting  the  presiunptive  fee.  Each 
agency's  fee  amounts  differ  based  on 


program  costs,  niunber  of  air  pollution- 
emitting  facilities,  and  the  amount  of 
each  regulated  pollutant  emitted  that 
would  produce  the  needed  revenue  for 
funding  the  title  V  permit  program  - 
operations.  The  DEHNR  assesses  a 
$14.63  per  ton  fee  plus  an  annual 
recurring  flat  fee  of  $5,100  for  existing 
sources,  $10,900  for  a  new  title  V 
source,  $7,200  for  every  significant 
modification,  $700  for  every  minor 
modification,  and  a  $21,200  fee  for 
every  new  title  V  source  which  is  also 
a  Prevention  of  Significant  Deterioration 
(PSD)  facility.  The  MCDEP  assesses  a 
per  ton  fee  of  $25  per  ton  plus  the  CPI. 
In  addition,  the  County  charges 
appUcation  fees  for  modifications, 
initial  permit  issuance,  and  a  surcharge 
for  complex  processes  which  require 
greater  staff  time  to  evaluate.  The 
FCDEA  assesses  a  $24  per  ton  fee  plus 
an  annual  recurring  flat  fee  of  $4000. 
Each  of  the  three  agencies  submitted'a 
fee  demonstration  which  showed  thai 
the  fees  collected  will  adequately  cover 
the  anticipated  costs  of  the  operating 
permit  program  for  the  years  1995 
through  1999. 

The  WNCRAPCA  opted  to  charge  less 
than  the  presimiptive  minimum  fee.  The 
Agency's  program  submittal,  therefore, 
included  a  detailed  fee  demonstration  in 
accordance  with  40  CFR  70.9(b)(5).  The 
fee  demonstration  showed  that  the 
Agency  was  in  fact  collecting  fees 
adequate  to  support  the  title  V 
permitting  program.  The  Agency  is 
charging  $21.29  per  ton  as  well  as  an 
annual  recurring  flat  fee  of  $5000  per 
facility. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  for  Section  112 
Implementation 

In  its  program  submittal,  the  DEHNR, 
WNCRAPCA,  FCDEA.  and  MCDEP 
agencies  demonstrated  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  a  title 
V  permit.  This  legal  authority  is 
contained  in  the  North  CaroUna  General 
Statutes  and  in  the  North  Carolina 
Administrative  Code  in  regulatory 
provisions  defining  "appUcable 
requirements"  and  provisions  stating 
that  permits  must  address  all  applicable 
requirements.  EPA  has  determiried  that 
this  legal  authority  is  sufficient  to  allow 
the  State  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements. 

EPA  is  interpreting  the  above  legal 
authority  to  mean  that  the  DEHNR. 
WNCRAPCA,  FCDEA,  and  MCDEP 
agencies  are  able  to  carry  out  all  section 
112  activities  with  respect  to  part  70 
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and  non-part  70  sources.  For  further 
rationale  on  this  interpretation,  please 
refer  to  the  TSD. 

b.  Implementation  of  112(g)  Upon 
Program  Approval 

EPA  issued  an  interpretive  notice  on 
February  14, 1995  (60  FR  8333).  which 
outlines  EPA 's  revised  interpretation  of 
112(g)  applicability.  The  notice 
postp<Hies  the  effective  date  of  112(g) 
until  after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  notice 
sets  forth  in  detail  the  rationale  for  the 
revised  interpretation. 

The  section  112(g)  interpretative 
notice  explains  that  EPA  is  considering 
whether  die  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  the 
North  Carolina  State  and  local  agencies 
must  have  a  Federally  enforceable 
mechanism  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adopticm  of 
implementing  State  regulations. 

EPA  is  aware  that  the  DEHNR. 
WNCRAPCA.  FCDEA.  and  MCDEP  lack 
a  program  designed  specifically  to 
implement  section  112(g).  However,  the 
OTHNR.  WNCRAPCA,  FCDEA.  and 
MCDEP  do  have  preconstroction  review 
programs  that  can  serve  as  adequate 
implementation  vehicles  during  the 
transition  period  because  it  would  allow 
the  State  and  local  programs  to  select 
control  measures  that  would  meet 
maximum  achievable  control 
technology  (MACT).  as  defined  in 
section  112.  and  incorporate  these 
measures  into  a  Federally  enforceable 
preconstruction  permit. 

For  this  reason.  EPA  proposes  to 
approve  the  use  of  the  State  of  North 
Carolina's  preconstruction  review 
program  found  in  Regulation  15A  NCAC 
2Q.0300  through  15A  NCAC  2Q.0311 
(MCAPCO  Regulation  1.5210  through 
1.5221,  FCAQTC  Regulation  3Q.0300 
through  3Q.0311.  and  WNCRAPCARR 
Regulation  17.0300  through  17.0311), 
under  the  authority  of  title  V  and  part 
70.  solely  for  the  purpose  of 
implementing  section  112(g)  to  die 
extent  necessary  during  the  transition 
period  between  EPA's  section  112(g) 
regulation  promulgation  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations.  Although 
section  112(1)  generally  provides 
authority  for  approval  of  state  air 


programs  to  implement  section  112(g), 
title  V  and  section  112(g)  provide  for 
this  limited  approval  because  of  the 
direct  linkage  between  the 
implementation  of  section  112(g)  and 
title  V.  The  scope  of  this  approval  is 
narrowly  limited  to  section  112(g)  and 
does  not  confer  or  imply  approval  for 
purpose  of  any  other  provision  under 
the  Act  (e.g.,  section  110).  This  approval 
will  be  without  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  until  State  and  local  regulations 
are  adopted.  The  duration  of  this 
approval  is  limited  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule  to  provide  adequate 
time  for  the  State  and  local  agencies  to 
adopt  regulations  consistent  with  the 
Federal  requirements. 

c.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

The  requirements  for  part  70  program 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  state 
program  for  delegation  of  section  112 
standards  promulgated  by  EPA  as  they 
apply  to  title  V  sources.  Section 
112(1)(5)  requires  tiiat  the  DEHNR. 
WNCRAPCA.  FCDEA.  and  MCDEP 
programs  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  also 
proposes  to  grant  approval,  imder 
section  112(1)(5)  and  40  CFR  63.91,  of 
the  DEHNR.  WNCRAPCA,  FCDEA.  and 
MCDEP  programs  for  receiving 
delegation  of  future  section  112 
standards  and  infrastructure  programs 
that  are  imchanged  fit)m  the  Federal 
standards  as  promulgated.  In  addition. 
EPA  proposes  delegation  of  all  existing 
standards  and  infrastructure  programs 
imder  40  CFR  parts  61  and  63  for  part 
70  sources  and  non-part  70  sources.^ 

The  DEHNR.  WNCRAPCA.  FCDEA, 
and  MCDEP  agencies  have  informed 
EPA  that  they  intend  to  accept  the 
delegation  of  future  section  112 
standards  on  an  automatic  basis.  The 
details  of  this  delegation  mechanism  are 


'Th«  radionuclide  ^4ational  Emission  Standard* 
for  Hazardous  Air  PoUuUnt  (NESHAP)  is  a  section 
112  regulation  and  tiierefore.  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  112  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may.  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
pennit.  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  mannar. 


set  forth  in  an  addendum  to  the  North 
Carolina  State  and  local  agencies'  title  V 
program  submittals. 

d.  Commitment  to  Implement  Tide  IV  of 
the  Act 

The  DEHNR.  WNCRAPCA.  FCDEA. 
and  MCDEP  committed  to  take  action, 
following  promulgation  by  EPA  of 
regulations  implementing  sections  407 
and  410  of  the  Act,  or  revisions  to  either 
part  72  or  the  regulations  implementing 
sections  407  or  410,  to  either 
incorporate  the  revised  provisions  by 
reference  or  submit  State  and  local 
regulations  implementing  these 
provisions.  In  a  subsequent  review,  it 
was  found  that  several  additions  were 
needed  to  the  acid  rain  regulations  for 
the  State  and  local  agency  rules  to  be 
adequate.  In  a  letter  dated  August  7. 

1995,  the  State  committed  to  ensure  that 
an  acid  rain  rule  which  is  acceptable  to 
EPA  will  be  state-effective  by  April  1. 

1996.  The  WNCRAPCA.  FCDEA,  and 
MCDEP  have  agreed  to  update  their 
regulations  upon  the  State's  finalization 
of  an  acceptable  add  rain  regulation. 

B.  Proposed  Actions 

EPA  proposes  interim  approval  of  the 
operating  permit  programs  submitted  by 
die  DEHNR.  WNCRAPCA.  FCDEA.  and 
MCDEP  on  November  12, 1993.  and  as 
supplemented  on  December  17. 1993. 
February  28. 1994.  May  31, 1994,  and 
July  27. 1995.  If  promulgated,  the 
DEHNR.  WNCRAPCA,  FCDEA,  and 
MCDEP  must  make  the  following 
changes  to  receive  full  approval: 

1.  Definition  of  "Major  Source" 

To  obtain  full  approval,  the  DEHNR, 
WNCRAPCA,  FCDEA.  and  MCDEP  must 
complete  a  rulemaking  removing 
Regulation  15A  NCAC  2Q.0502{c) 
(MCAPCO  Regulation  1.5502(c), 
FCAQTC  Regulation  3Q.0502(c).  and 
WNCRAPCARR  Regulation  17.0502(c)) 
to  assure  that  R&D  facilities  which  are 
collocated  with  manufecturing  facilities 
and  which  are  imder  common  control 
and  belonging  to  a  single  major 
industrial  grouping  will  be  considered 
as  the  same  fecility  for  determining  title 

V  major  source  applicability  for  a 
facility. 

2.  Inclusion  of  Fugitive  Emissions  in 
Permit  Applications 

To  obtain  full  approval,  the  DEHNR, 
WNCRAPCA.  FCDEA.  and  MCDEP  must 
amend  their  regulations  such  that  an 
applicant  must  include  all  fugitive 
emissions  regardless  of  whether  such 
emissions  will  be  used  to  determine  title 

V  applicability. 
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3.  Insignificant  Activities 

To  obtain  full  approval,  the  DEHNR, 
WNCRAPCA,  FCDEA.  and  MCDEP  must 
revise  Regulation  15A  NCAC 
2Q.0102(b)(2)(B)  to  adjust  die 
insignificant  emission  threshold  levels 
downward  from  potmtial  emissions  of 
40  tpy  to  potential  per  emission  unit 
levels  for  insignificant  activities  of  5 
tons  per  year  for  criteria  pollutants  and 
the  lesser  of  1000  poimds  per  year  or 
section  112(g)  de  minimis  levels  for 
HAP.  The  DEHNR,  WNCRAPCA, 
FCDEA,  and  MCDEP  must  also  revise 
Regulation  15A  NCAC  2Q.0102(b)(2)(F) 
to  provide  that  the  list  granted  under 
ISA  NCAC  2Q.0102(b)(2)(F)  must  be 
subject  to  the  above-mentioned 
potential  emission  caps. 

4.  Administrative  Permit  Amendment 
Applicability 

To  obtain  full  approval,  the  DEHNR, 
WNCRAPCA,  FCDEA,  and  MCDEP  must 
change  Regulation  15  A  NCAC 
2Q.0514(a)(4)  to  clarify  that 
achninistrative  permit  amendments  may 
be  used  to  change  test  dates  or 
construction  dates  only  as  long  as  no 
applicable  requirements  would  be 
violated  by  doing  so.  Also,  the  DEHNR, 
WNCRAPCA,  FCDEA,  and  MCDEP 
agencies  must  change  the  language  of 
R^ulation  ISA  NCAC  2Q.0514(a)(4)  to 
clarify  an  administrative  permit 
amendment  may  used  to  move  terms 
and  conditions  from  the  State- 
enforceable  side  of  the  pennit  to  the 
State  and  Federal  enforceable  portion  of 
the  permit  provided  that  the  term  being 
moved  is  a  requirement  which  has 
become  Federally  enforceable  through 
sections  110,  111,  or  112  or  other  parts 
of  the  Clean  Air  Act. 

5.  Minor  Pennit  Modifications 

|i   To  obtain  full  approval,  die  DEHNR. 
WNCRAPCA.  FCDEA,  and  MCDEP  must 
change  Regulation  ISA  NCAC 
2Q.0SlS(f)  to  stipulate  that  a  permit 
shield  may  not  be  granted  for  any  minor 
pennit  modification.  In  addition,  to 
obtain  full  approval,  the  IKHNR, 
WNCRAPCA,  FCDEA,  and  MCDEP  must 
change  Regulation  ISA  NCAC 
2Q.0SlS(d)  to  specify  that  in  the  event 
an  applicant  submits  a  single  minor 
pennit  modification  which  exceeds  the 
thresholds  listed  in  ISA  NCAC 
2Q.0515(c).  the  minor  permit 
modification  must  be  processed  within 
90  days  after  receiving  the  application 
or  15  days  after  the  end  of  EPA's  45  day 
review  period,  whichever  is  later. 

6.  Pennit  Reopenings  To  Incorporate 
Newly  Applicable  Requirements 

To  obtain  hili  approval,  die  DEHNR. 
WNCRAPCA,  FCDEA.  and  MCDEP  must 


amend  R^xdation  ISA  NCAC 
2Q.0517(b)  to  provide  that  a  title  V 
permit  shall  be  reopened  and  reissued 
within  18  months  after  a  newly 
applicable  requirement  is  promulgated. 
Also,  to  obtain  full  approval,  the 
DEHNR  WNCRAPCA,  FCDEA,  and 
MCDEP  must  amend  Regulation  ISA 
NCAC  2Q.051 7(b)(2)  to  clarify  that  no 
reopening  of  a  permit  is  required  only 
if  the  effective  date  of  a  newly 
applicable  requirement  is  after  the 
expiration  of  the  permit,  imless  the  term 
of  the  permit  was  extended  based  on  the 
fact  diat  the  DEHNR,  WNCRAPCA, 
FCDEA.  and  MCDEP  had  not  renewed 
the  permit  prior  to  its  expiration. 

7.  Final  Action  on  Permit  Issuance 

To  obtain  full  approval,  die  DEHNR. 
WNCRAPCA,  FCDEA,  and  MCDEP  must 
amend  Regulation  ISA  NCAC 
2Q.0S18(f)  to  remove  the  phrase 
"subject  to  adjudication." 

Tms  interim  approval,  which  may  not 
be  renewed,  extends  for  a  p>eriod  of  up 
to  two  years.  During  the  interim 
approval  period,  the  DEHNR. 
WNCRAPCA.  FCDEA,  and  MCDEP  are 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
operating  permit  program  in  the  State. 
Permits  issued  under  a  program  with 
interim  approval  have  mil  standing  with 
respect  to  part  70,  and  the  one-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the 
three-year  time  period  for  processing  the 
initial  permit  applications. 

The  scope  ofthe  DEHNR. 
WNCRAPCA,  FCDEA.  and  MCDEP  part 
70  programs  that  EPA  proposes  to 
interimly  approve  in  this  notice  would 
apply  to  all  part  70  sources  (as  defined 
in  the  approved  program)  within  the 
State,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  5S813, 
55815-18  (Nov.  9. 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  ofthe  CAA; 
see  also  59  FR  43956,  43962  (Aug.  25. 
1994);  58  FR  54364  (Oct.  21, 1993). 

As  discussed  above  in  section 
II>A.4.c..  EPA  also  proposes  to  grant 
approval  under  section  112(I)(5)  and  40 
CFR  63.91  to  the  DEHNR,  WNCRAPCA. 
FCDEA.  and  MCDEP  for  receiving 
delegation  of  future  section  112 
standards  and  infrastracture  programs 


that  are  unchanged  from  Federal 
standards  as  promulgated.  In  additicm. 
EPA  proposes  to  delegate  existing 
standards  and  infrastructure  programs 
under  40  CFR  parts  61  and  63  for  both 
part  70  sources  and  non-part  70  sources. 

m.  Administrative  Requirements 

A.  Request Jor  Public  Comments 

EPA  requests  comments  on  all  aspects 
of  this  proposed  interim  approval. 
Copies  of  die  DEHNR  WNCRAPCA. 
FCDEA.  and  MCDEP  submittals  and 
other  information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  docket  number  NC-9S-0i 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purposes  ofthe  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process;  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  September  28, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements. 
but  simply  address  operating  permit 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  ofthe  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effiactive  and  least  burdensome 
altMnative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
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governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  interim  approval  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  18, 1995. 
Patrick  M.  Tobm, 
Acting  Regional  Administrator. 
IFR  Doc.  95-21415  Filed  8-28-95;  8:45  am] 

BIUMG  COW  6660-60-9 


FEDERAL  EMERGENCY 
lyUNAQEMEFfT  AGENCY 

44CPR  Parte? 
[Docket  No.  FEMA-7148] 

Proposed  Flood  Elevation 
Oetermlnations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modihcations  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
Hood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 


remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform    ■ 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Arkansas 


CityAown/county 


Calhoun  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Two  Bayou  Main  Canal 


Location 


Approximately  300  feet  downstream  of 
State  Highway  4. 

Just  downstream  of  a  railroad  spur  lo- 
cated approximately  2,000  feet  up- 
stream of  confluence  of  Dogwood 
Creek. 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 


None 


Modified 


•113 


•123 
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CityAoMffVcounty 


Source  of  floodhig 


LocflDon 


•Depth  in  feet  above 

ground.  *Elevatk>n  in  feet 

(NGVD) 


Existing 


ModHied 


None 
None 

None 


•127 
•135 

M56 


Two  Bayou  Old  Channel 


Dogwood  Creek 


Just  downstream  of  State  Highway  274  ... 
Approximately  200  feel  tjpstream  of  dh/er- 

gence  from  Two  Bayou  OM  Channel. 
Approximately  900  feet  downstream  of 

State  Highway  203  and  East  Camden 

and  Highland  Rairoad. 
Approximataly  17,540  feet  upstream  of 

East  Camden  and  Highland  RaHroad. 
Approximately  300  feet  downstream  of 

State  Highway  274. 

Approximately  1,000  feet  downstream  of 

divergence    from    Two    Bayou    Main 

Canal. 
Approximately  200  feet  upstream  of  corv 

fluence  with  Two  Bayou  Main  Canal. 
Approximately  200  feet  upstream  of  Stale 

Highway  274. 
Approximately  200  feet  upstream  of  State 

Highway  203. 
Approximately  11,680  feet  upstream  of 

State  Highway  203. 
Approximately  700  feet  upstream  of  corv 

fluence  with  Dogwood  Creek.      , 
Just  upstream  of  an  unnamed  road  k>- 

caled  approximately  8,240  feet  atxive 

mouth.  I  I 

Maps  are  available  for  inspectkxi  at  the  Calhoun  County  Judge's  Offlce.  County  Courthouse  On  County  Square),  Second  and  Main  Streets, 
Hampton,  Arkansas. 

Send  comments  to  The  Honorable  Arthur  Jones,  County  Judge,  Calhoun  County.  County  Courthouse,  P.O.  Box  626,  Hampton,  Arkansas 
71744. 


Dogwood  Creek  Tributary 


None 

•186 

None 

•120 

nons 

•128 

None 

•134 

None 

•120 

None 

•136 

•175 

ftene 

•206 

None 

•145 

None 

•152 

CaUfomia 


Carlsbad  (City)  San 
Diego  County. 


Ague  Hedk)nda  Creek 


Calavera  Creek 


Calavera  Creek  Spltflow 


Approximately  1,400  feet  downstream  of 

El  Camino  Real  Drive. 
Approximataly  1,400  feet  downstream  of 

B  Camino  Real  (right  levee  removed). 
Approximately  1,400  feet  downstream  of 

El  Camino  Real  (left  bank  flow). 
Approximately  100  feet  upstream  of  Rarv 

cho  Carisbed  (upstream  crossing). 
Approximately  1X  feet  upstream  of  an 

unnamed   road    (approximately   8,200 

feet  upstream  of  El  Camino  Real). 
At  confluence  with  Ague  Hedk>nda  Creek 

(south  skje  of  floodwall). 
At  confluence  with  Ague  Hedk)nda  Creek 

(north  side  of  floo(>waH). 

Just  upstream  of  tt>e  fkxxlwall 

Approximately  700  feet  upstream  of  corv 

fluence  with  Calavera  Creek  Splitflow. 
Approximately  7X  feet  upstream  of  corv 

fluence  with  Calavera  Creek. 


N/A 
N/A 
WA 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 


•32 

•30 

•37 

•61 

•102 

•48 

•39 

•61 
•74 

•73 


Maps  are  available  for  inspectkxi  at  the  Engineering  Department.  City  of  Carisbed,  2075  Las  Palmes  Drive,  Carisbad,  California. 
Send  comments  to  Mr.  Ray  Patchett,  CKy  Manager,  City  of  Carisbad,  1200  Carisbad  Village  Drive,  Carlsbad,  California  92008. 


Cattfomia 


Chuia  Vista  (City) 
San  Diego  Coun- 
ty. 


Poggi  Canyon  Creek 


Telegraph  Canyon  Creek 


Approximately  2.200  feet   upstream   of 
Oleander  Avenue. 

Approximately  2,500  feet  upstream  of 

Oleander  Avenue. 
170  feet  upstream  of  Telegraph  Canyon 

Road 
50  feet  downstream  of  Otay  Lakes  Road  . 
3.540  feet  upstream  of  Otay  Lakes  Road 


None 

None 

None 

None 
•499 


•207 

•212 

•344 

•451 
•499 
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State 


City/town/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

ground.  'Elevation  in  feeL 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  City  of  Chuia  Vista,  City  Hall,  276  Fourtfi  Avenue,  Chula  Vista,  California. 

Send  comments  to  The  Honorable  Shirley  Horton,  Mayor,  City  of  Chula  Vista,  276  Fourth  Avenue,  Chula  Vista,  California  91910. 


California 

El  Cajon  (City)  San 
Diego  County. 

Forester  Creek  ...._ 

Approximately  1 10  feet  below  Terra  Lane 
At  Terra  Lane 

•542 

•543 
•545 

•541 
*542 

Approximately  65  feet  upstream  of  Terra 
Lane  at  corporate  limits. 

•542 

Maps  are  available  for  inspection  at  the  Department  of  Public  Works,  City  of  El  Cajon,  200  East  Main  Street.  El  Cajon,  Califomia. 
Send  comments  to  Mr.  Bob  Acker,  City  Manager,  City  of  El  Cajon,  200  East  Main  Street,  El  Cajon,  Califomia  92020. 


Califomia 

Escondkfc)  (City) 

Mayvvood  Wash 

50  feet  of  inters6Ctk}n  of  La  Honda  Drive 

None 

«1 

San  Diego  Courv 

ty. 

and  Dippon  Lane. 

Kit  Carson  Park  Creek 

1,200  feet  downstream  of  Via  Rancho 

•327 

•326 

Parkway  (at  Lake  Hodges). 

Reidy  Creek 

Approximately  19,000  feet  upstream  of 
confluence  with  Escondido  Creek. 

•740 

•740 

Just  upstream  of  the  North  Broadway  Av- 

•750 

V53 

enue  Bridge. 

Approximately  20,500  feet  upstream  of 

•752 

•754 

confluence  with  EscorKbdo  Creek. 

% 

Approximately  22,050  feet  upstream  of 
confluence  with  EscondKk)  Creek. 

•766 

•767 

Approximately  22,550  feet  upstream  of 
confluence  with  Escondido  Creek. 

•770 

•770 

Maps  are  available  for  inspectkxi  at  the  Pubfic  Works  Department,  City  of  Escondkto,  201  North  Broadway.  Escondkk),  Califomia. 
Send  comments  to  The  Honorable  Ski  Hollins,  Major,  City  of  Escondkto.  201  North  Broadway,  Escondkto,  Califomia  92025. 


Califomia 


Oceanslde  (City) 
San  Diego  Coun- 
ty- 


Pilgrim  Creek 


Approximately    1,600  feet  upstream  of  N/A 

confluence  with  Wirxlmill  Canyon. 

Approximately   3.600   feet   upstream   of  N/A 

confluer)ce  with  Windmill  Canyon. 

Maps  are  available  for  inspectton  at  the  City  of  Oceanside  Engineering  Department.  300  North  HiH  Street,  Oceanskte,  Califomia 

Send  comments  to  The  Honorable  Dkk  Lyon,  Kteyor,  City  of  Oceanskte,  300  North  Hill  Street,  Oceanskte,  Califomia  92054. 


Approximately  2,300  feet  downstream  of 
confluence  with  Windmill  C^anyon. 


N/A 


Maps  are  available  for  inspectton  at  the  Engineering  Department,  City  of  Poway,  13325  Civto  Center  Drive,  Poway,  CaKfomia. 
Send  comments  to  The  Honorable  Don  Higginson,  Major,  City  of  Poway,  P.O.  Box  789,  Poway,  Califomia  92074. 


•52 

•56 
•57 


Califomia 

Poway  (City)  San 
Diego  Cointy. 

Pomerado  Creek 

None 

None 

None 

None 
None 

•428 

Approximately  100  feet  downstream  of 
McFerron  Road. 

Approximately  250  feet  upstream  of  Tas- 
sel Road. 

Just  upstream  of  Holland  Road 

•459 
•468 
•507 

Approximately   50   feet  downstream   of 
GlenoakRoad. 

•516 

CaMomia 

San  Diego  (City) 
San  Diego  Courv 

ty- 

Lusardi  Creek 

Approximately  4,200  feet  upstream  of 
confluence  with  San  Diequito  River. 

None 

•122 

Approximatey   5,500   feet   upstream    of 

confluence  vnth  San  Diequito  River. 
1,200  feet  downstream  of  Okj  Pomerado 

Road. 
500  feet  downstream  of  OkJ  Pomerado 

Road. 
Approximately    1.6    miles    upstream    of 

Pomerado  Road. 
Approximately    2.1    miles   upstream   of 

Pomerado  Road. 
950  feet  upstream  of  WMow  Creek  Road 

None 
None 
None 
None 
None 
None 

•134 
•446 

Carroll  Canyon  Creek 

•457 
•604 
•636 

1 

•523 
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State 

City/town/county 

Source  of  fkjoding 

Locatton 

tDeplh  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 

Existing 

Modified 

« 

-- 

Rose  Canyon  Creek .. 

Soledad  Canyon „... 

Approximately  2.500  feet  downstream  of 

Aventda  Magnifica. 
450  feet  downstream  of  Bafcoa  Avenue  .. 
200  feet  downstream  of  Misston  Bay 

Drive. 
1,350  feet  upstream  of  Interstate  Highway 

805. 
1 ,800  feet  upstream  of  Interstate  Highway 

805. 
Upstream  skte  of  North  Torrey   Pines 

Road. 
2,000   feet   upstream   of   North   Toney 

Pines  Road. 

None 
None 

None 

None 

None 

l^one 

•559 

•13 
•17 

•261 

•265 

Ml 

•12 

Maps  are  availat)le  for  inspectton  at  the  Engineering  Department,  City  of  San  Diego,  202  C  Street,  San  Diego,  California. 

Send  comments  to  The  Honorable  Susan  GokJing,  Mayor,  City  of  San  Diego,  202  C  Street,  1 1th  Ftoor,  San  Diego,  Califomia  92101. 


Califomia 


San  Diego  County 
(Unincorporated 
Areas). 


Witch  Creek 


Raintx>w  Creek 


Rainbow  Creek  (West 
Branch).. 


Steete  Canyon  Creek 


Eucalyptus  Hills  Creek 
(East  Branch). 


Eucalyptus  Hills  Creek 
(West  Branch). 


Lusardi  Creek 


Beaver  HoHow  Creek 


Approximately    7,700   feet   upstream   of 
confluence  with  Santa  Ysabel  Creek. 

Approximately  11460  feet  upstream  of 

confkience  with  Santa  Ysabel  Creek. 
Approximately   11,900  feet  upstream  of 

confluence  with  Santa  Ysabel  Creek. 
Approximately   18,100  feet  upstream  of 

confluence  with  Santa  Ysatiel  Creek. 
Approximately   100  feet  downstream  of 

OM  Highway  395. 

At  Fifth  Street 

At  Huffstatter  Street  

At  Rainbow  VaUey  Boulevard  

Approximately   4,225   feet   upstream   of 

Rainbow  Valley  Boulevard. 
At  confluence  with  Rainbow  Creek 

At  First  Street 

Approximately    1,900   feet   upstream   of 

First  Street. 
Approximately  480  feet  upstream  of  con- 

liuence  with  Sweetwater  River. 

At  Miller  Rar¥:h  Road 

At  Stony  Oak  Drive 

At  Aurora  Vista  Road „.....„ 

At  Vista  Sage  Lane 

Approximately   2,300   feet   upstream  of 

Vista  Sage  Lane. 
/Approximately  700  feet  above  confluence 

with  San  Diego  River. 

At  Riverskte  Drive  

At  Lakeside  Avemje 

Approximately   2,630   feet   upstream   of 

Lakeskte  Avenue. 
/Approximately  950  feet  downstream  of 

Riverside  Drive. 

At  Riverskte  Drive 

/Approximately  0.75  mile  upstream  of  Riv- 
erskte Drive. 
/Approximately   1.25   miles   upstream  of 

Riverskte  Drive. 
At  confluence  with  San  Diequito  River  ..... 
Approximately   3,000   feet   upstream  of 

confluence  with  San  Diequito  River. 
/Approximately   5,500   feet   upstream  of 

confluerx»  with  San  Diequito  River. 
/Approxirr^tety   2,700  feet   upstream  of 

confluence  with  Sweetwater  River. 
Approximately   5,500  feet  upstream  of 

confluence  with  Sweetwater  River. 
/Approximately   9.900   feet   upstream  of 

confluence  with  Sweetwater  River. 


None 


•2,487 


None 

•2.566 

None 

•2.723 

None 

•2.782 

None 

•1.028 

None 
None 
None 
None 

•1,036 
•1.044 
•1,049 
•1.073 

None 

•1.044 

None 
None 

•1.058 
•1.070 

None 

•313 

None 
None 
None 
None 
None 

•325 
•472 
•530 
•754 
•804 

None 

•374 

None 
None 
None 

•381 
•388 
•424 

None 

•374 

HonB 
None 

•375 
•423 

None 

•519 

None 
None 

•57 
•90 

None 

•134 

•1.076 

•1,134 

None 

•1.273 
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«Depth  in  feet  above 
ground  'Elevatkxi  in  feet 

State 

CityAown/county 

Source  of  flooding 

Locatmn 

(hKSVD) 

Existing 

Modified 

Approximately  14,530  feet  upstream  of 

None 

M.447 

confluence  with  Sweetwater  River. 

Approximately  600  feet  downstream  of 

None 

•128 

River. 

Easement  Road. 

At  Proctor  Valley  Road 

None 

•147 

At  El  Rancho  Grande  Road 

None 
None 

•200 

At  San  Miguel  Road 

•244 

Approximately    1,350  feet   upstream  of 

None 

•268 

Buena  Creek 

San  Miguel  Road. 

620 

•620 

Buena  Creek  Road. 

At  Sugar  Bush  Drive 

None 

•642 

At  HoBytaerry  Drive 

None 

*662 

Approximately    600    feet    upstream    of 

None 

•674 

Hollyt)eny  Drive. 

Moosa  Creel(  (Nortf) 

At  unnamed  road  l  ,600  feet  downstream 

None 

•1,409 

Branch). 

of  Valley  Vista  Road. 

At  Valley  Vista  Road 

None 

•1.462 

At  Cool  Water  Ranch  Road 

None 
None 

•1  518 

At  Bates  Nut  Farm  Road „. 

•1,575 

At  Indian  Hill  Ranch  Road  

None 
None 
None 

•1.596 
*1  632 

At  Lake  Wohlford  Road  

Just  upstream  of  Canal  Road 

•1,658 

Moosa  Creet(  (South 

At  confluence  with  Moosa  Creek 

None 

•1.599 

Branch). 

Approximately  990  feet  downstream  of 

None 

•1.613 

Lake  Wohlford  Road. 

Approximately  10  feet  upstream  of  Lake 

None 

•1.628 

Wohlford  Road. 

Gopher  Canyon 

Just  downstream  of  Old  River  Road 

None 

*149 

Approximately  2,400  feet  upstream  of  OM 
River  Road. 

None 

•174 

Approximately  4.700  feet  upstream  of  OW 

None 

•208 

River  Road. 

At  Gopher  Canyon  Road  

None 

•253 

- 

Approximately  3,650  feet  upstream  of  Go- 
pher Canyon  Road. 

None 

•320 

At  Rot)b«e  Lane 

None 
None 

•400 

At  Twin  Oaks  Valley  Road 

*453 

Approximately   3,200   feet   upstream   of 

None 

•521 

Twin  Oaks  Valley  Road. 

Escondido  Creek  

Approximately  660  feet  downstream  of 
North  Lake  WohMord  Road. 

None 

•1.492 

-    . 

At  Bear  Valley  Heights  Road 

None 

•1  566 

' 

Approximately   1,800  feet   upstream  of 
Bear  Valley  Heights  Road. 

None 

•1.581 

Pala  lulesa  Creek 

Just  downstream  of  Okl  Route  395 

Norte 

•311 

At  Canonita  Drive 

None 
None 

•384 

Approximately  140  feet  upstream  of  Val- 

■      *442 

ley  Oaks  Boulevard  East. 

Slaughterhouse  Creek 

Approximately  1,240  feet  downstream  of 
Routes?. 

None 

•447 

Just  downstream  of  Slaughterhouse  Can- 

None 

•465 

yon  Road. 

Approximately    1,680   feet   upstream   of 

None 

•490 

Slaughterhouse  Canyon  Road. 

Approximately  4,080   feet   upstream  of 

None 

•545 

Slaughterhouse  Canyon  Road. 

Forester  Creek 

Approximately  110  feet  downstream  of 
Terra  Lane. 

None 

•541 

- 

Approximately   1,000  feet   upstream  of 

None 

•628 

GreenfieM  Road. 

At  Flume  Drive 

None 
None 

•659 

Approximately  0.25  mile  upstream  of  For- 

•740 

ester  Creek  Road. 

Approximately  3,110   feet   upstream  of 

None 

•900 

' 

Forester  Creek  Road. 

Approximately  1  mile  upstream  of  For- 

None 

•1.060 

ester  Creek  Road. 
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- 

SOeplh  in  feet  above 
ground 'Elavalkm  in  feet 

Stale 

CKy/lown^oounty 

Source  of  Hoodhg 

Localon 

(MQVO) 

Existing 

ModMad 

Approximalaty  7330  feet  upMaam  of 

None 

•1.178 

Foreatar  Creak  Road. 

Approximately  2  mlas  upatraam  of  For- 

NOnB 

•1.280 

ester  Road. 

TrfeUary  to  Forastor 

Approxknataly  1.150  feet  downstream  of 

•518 

Creek  (South  Branch). 

Fourth  Sbaet 

Approximalely  1.350  feet  upstream  of 
Fourth  StreaL 

None 

•542 

, 

ApproximaMy  2.950  feet  upstream  of 

Nona 

•562 

Fourth  Street 

Tributary  to  Forester 

Approximataly  2.2S0  feet  downstream  of 

None 

•490 

Creak. 

Third  Street 

Approximataly  1M  feat  upstream  of  Third 

•508 

Street 

Approximately   30  feet  downstream  of 

Nons 

•532 

Fourth  Street 

Approximalely  2.330  feet   upetream  of 

nonv 

*5e2 

Fourth  Street 

Santa  Ysabal  Creek 

Approximataly  8.370  feet  downstream  of 
Route  79. 

Nona 

•2310 

Just  upstream  of  Route  79 ~ — 

None 

•2330 

Approximataly  2.930  feet  upstream  of 

None 

•2303 

Route  79. 

. 

Lawson  Creek  ..._......>,...... 

Approxknately  7,200  feet  upstream  of 

None 

•1372 

, 

oonHuanoe  wHh  Sweetwater  RIvar. 

At  Sloarte  Canyon  Road 

None 

•1,636 

Approximataly  1^50  feat  upetream  of 
Stoane  Canyon  Road. 

htone 

•1,682 

Approximataly  3.630  feet  upstream  of 

None 

•1.752 

Stoene  Canyon  Road. 

Approximately  5.060  feet  upstream  of 

None 

•1770 

SkMne  Canyon  Road. 

• 

Approximately  1.970  feet  downstream  of 

None 

•1340 

RudnickRoad. 

Approximately  730  feat  downstream  of 

None 

•1314 

RudnickRoad. 

, 

Approximately    70    feet    upetreem    of 

None 

•1344 

RudnkicRoad. 

Approximalaly   1,510  feat  upstream  of 

None 

•1.980 

RudnkicRoad. 

Cotomun  Creak 

Approxknately  1,860  feat  downstrewn  of 

None 

•3,580 

' 

Highway  78. 

Approximataly  400  feet  upalraam  of  High- 

fc.— 
none 

•3.804 

' 

way  78. 

Approximately  410  feet  downstream  of 

None 

•3,620 

Calkx>Ftanch  Road. 

Approximataly  990  feet  upstream  of  Cal- 

None 

•3,660 

00  Ranch  Road. 

Approximately  2340  feet  upstream  of 

ftone 

•3,740 

Caico  Ranch  Road. 

Approximately  3.490  feat  upstream  of 

NOnB 

•3,780 

CaNoo  Ranch  Road. 

Approximately  4390  toet  ufjstream  of 

None 

•3380 

Calkx)  Ranch  Road. 

Approximately  6390  feet  upstream  of 

NOnB 

•3314 

Caico  Ranch  Road. 

Approximately  7,650  feet  upetream  of 

None 

•3341 

Caikx)  Ranch  Road. 

Approximalaly   1.75  miles  upetream  of 

None 

•3.974 

CaHco  Ranch  Road. 

Approxknataly  2  mies  upatrsam  of  Caloo 

Nona 

•4312 

Ranch  Road. 

Approximataly  12.230  feet  upstream  of 

None 

•4344 

Calico  Ranch  Road. 

Approximataly  13330  feat  upetream  of 

None 

•4.164 

CaNco  Ranch  Road. 

' 

Twin  Oaks  Valey  Creak... 

Approximataly  300  feat  downstream  of 
Olva  Street 

•604 

•894 

Approximately  400  feet  tpatream  of  Oliva 

•700 

•700 

Street 
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- 

fDepth  in  feet  atx>ve 
ground.  •Elevatkm  in  feet 

state 

CityAown/tounty 

Source  of  floodwig 

Location 

(NGVD) 

Existing 

Modified 

At  Deer  Springs  Road 

Hone 

•723 

Approximateiy  100  feet  downstream  of 

None 

•770 

Tres  Encinas  Road. 

Approximately  2.420  feet  upstream  of 

None 

•809 

Tres  Encinas  Road. 

Deer  Springs  Creek 

Approximately   75   feet  downstream  of 
Marilyn  Lane. 

None 

•723 

Approximately  2.550  feet  upstream  of 

None 

•749 

Marilyn  Lane. 

Approximately   3,965  feet   upstream  of 

None 

•774 

Marilyn  Lane. 

Stevenson  Creek 

Approximately  900  feet  downstream  of 
Deer  Springs  Road. 

None 

•730 

At  Vista  Merriam  Road  

None 
None 

*766 

Approximately    200    feet    upstream    of 

•815 

\ 

Country  Garden  Lane. 

dive  Creek 

At  confluence  wMti  Twin  Oaks  Valley 
Creek. 

None 

•699 

Approximately   1.800  feet   upstream  of 

None 

•715 

confluence    with    Twin    Oaks    Valey 
Creek. 
Approximately   50   feet   downstream  of 

None 

•724 

KisoLane. 

Approximately  610  feet  upstream  of  Kiso 

None 

•738 

Lane. 

Buena  Creek 

Just  downstream  of  the  Atchison.  Topeka 
&  Santa  Fe  Railroad. 

•443 

•443 

Just  downstream  of  the  Atchison,  Topeka 

•444 

•445 

&  Santa  Fe  Railroad. 

Approximately  300  feet  upstream  of  the 

•447 

•447 

Atchison.  Topeka  &  Santa  Fe  Railroad. 

ReMy  Creek 

Approximately    20.650    feet    from   con- 
fluence with  Escondkfc)  Creek. 

•753 

•756 

Johnson  Canyon  Creek  .... 

800  feet  upstream  of  confluence  with 

None 

*1 

• 

Otay  River. 

920  feet  upstream  of  confluence  with 

None 

•229 

Otay  River. 

4,500  feet  upstream  of  confluence  with 

None 

•307 

Otay  River. 

4.030  feet  upstream  of  confluence  with 

None 

•511 

Otay  River. 

San  Luis  Rey  River 

2,100  feet  downstream  of  OW  Highway 

None 

•235 

« 

395  (EscondkJo  Expressway). 

Just  downstream  of  Shearer  Road 

None 

•263 

Maps  are  available  for  inspectkxi  at  the  San  Diego  Department  of  PubHc  Worits.  Land  Development  Diviswn.  5555  Overiand  Avenue.  San 
Diego,  Cattfomia 


Send  commerte  to  The  Honorable  Pam  Slater,  Chairperson.  San  Diego  County  Board  of  Supervisors.  1600  Pacific  Highway, 
CaWomia  92101. 

San  Diego, 

CaKfomia 

San  Marcos  (City) 

Olive  Creek 

Approximately  600  feet  upstream  of  con- 
fluence with  Twin  Oaks  VaHey  Creek. 

None 

•699 

San  Diego  Coun- 
ty. 

- 

Approximately  815  feet  upstream  of  con- 

None 

•704 

fluence  with  Twin  Oaks  Valley  Creek. 

Approximately    1,415  feet   upstream  of 

None 

•711 

confluence    with    Twin    Oaks    Valey 

Cceek. 

Twin  Oaks  Valley  Creek  ... 

Approximately  900  feet  downstream  of 
OHve  Street 

•690 

•690 

. 

• 

Approximately  400  feM  upstream  of  Olive 
Street 

•700 

•700 

Approximately  200  feet  upstream  of  Mul- 

None 

•716 

berry  Drive. 

1                                         1  At  Deer  Springs  Road .^ 

None 

•723 
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State 


City/lowrVcounty 


Source  of  floodwig 


Locatmn 


fDepth  in  feet  above 

ground.  'Elevaton  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  availaUe  for  inspectkm  at  Engineering  Servnes,  City  of  San  Marcos,  One  CivK  Center  Drive,  San  Marcos,  California. 

Send  comments  to  The  Honorabte  Lee  Thibadeau.  Mayor.  City  of  San  Marcos,  One  Civw  Center  Drive,  San  Marcos,  California  92069-2949. 


uainomia 

Santee  (City)  San 

San  Diego  River 

Approximately  1,800  feet  downstream  of 

•354 

•354 

Diego  Couity. 

Riverford  Road. 
Approximately  1,200  feet  downstream  of 

•364 

•361 

'Maps  are  avaiable  for  inspection  at  City  of  Santee,  City  Hal,  10601  Magnolia  Avenue,  Santee.  California. 

Send  convnents  to  The  Honorabte  Jack  Dale,  Mayor.  City  of  Santee,  City  Hall,  10601  Magnolia  Avenue,  Santee,  Calitomta  92071. 


Nebraska 


Dakota  County  (Un- 
incorporated 
Areas). 


Omaha  Creek 


At  extraterritorial  limit  south  of  Omaha 
Creek  Ditch. 

At  extraterritorial  limit,  north  of  Omaha 
Creek  Ditch. 


None 


•1,094 


•1.093 
•1,094 


Maps  are  available  for  inspection  at  505  East  33rd,  South  Skxix  City.  Nebraska. 

Send  comments  to  The  Honorable  Jack  Bobier.  Chairman.  Dakota  County  Board  of  Commissk)ners,  505  East  33rd,  South  Sioux  City,  Ne- 
braska 68776. 


Homer  (Village)  Da- 
kota County. 


Netxaska Homer  (Village)  Da-    Omaha  Creek  At  extraterritorial  limits  on  riverside  of 

right  and  left  levees. 
At  extraterritorial  limits  on  larxlward  side 

of  right  and  left  levees. 
Approximately  1,850  feet  downstream  of 
U.S.  Highway  77. 

Just  upstream  of  U.S.  Highway  77 

Just  upstream  of  John  Street  

At  confluence  of  Fiddlers  Creek 

At  confluence  of  Wiggle  Creek 

At  upstream  extraterritorial  limit 

Omaha  Creek  OU  Charv       At  extraterritorial  limits 
nel. 

At  the  divergence  with  Omaha  Creek 

Maps  are  available  for  InspectkKi  at  City  Hall,  1 10  Jolm  Street  Homer,  Nebraska. 

Send  comments  to  The  Honorabte  Bud  Vassal,  Mayor,  Village  of  Homer,  P.O.  Box  386.  Homer.  Netxaska  68030. 


•1,105 


•1.094 

•1.095 

•1,094 

•1.094 

•1,099 

•1.097 

•1.103 

•1.112 
•1.115 
•1.117 
•1.121 
•1.100 

•1.102 
•1.111 
•1.116 
•1.118 
•1.120 
•1.096 

•1,104 


Oragon 


La  Grande  (City) 
Unten  County. 


Taytor  Creek 


Irrigatkxi  Ditch . 


Taytor  Creek  Overflow 


East-West  Diverskm 
Channel. 


Littte  Taytor  Creek 


At  Gekeler  Larte 


At  Gemini  Drive „ 

At  Lirxla  Lane 

Just  downstream  of  Jupiter  Way 

At  Highland  Drive 

At  confluence  with  East-West  Diversion 
Channel. 

Approximately  210  feet  upstream  of  con- 
fluence with  East-West  Diverskxi  Charv 
nel. 

Just  upstream  of  confluence  with  Taylor 
Creek. 

Approximately  1,000  feet  upstream  of 
confluence  with  Taytor  Creek. 

At  divergence  from  Taylor  Creek 

Approximately  550  feet  downstream  of 
Scorpk)  Drh«. 

At  Scorpk)  Drive 

At  Gemini  Drive 

At  confluence  with  Uttte  Tayk>r  Creek 

Approximately  400  feet  upstream  of  con- 
fluence with  Littte  Tayter  Creek. 

At  divergence  from  Taykx  Creek 

At  confluence  with  Taykx  Creek 

Just  upstream  of  Linda  Lane 

At  Jupiter  Way  

Approximately  500  feet  upstream  of  Jupi- 
ter Way. 


•2,763 

•2.809 
•2.819 
•2.828 
•2,880 
•2,934 

•2,969 


•2,763 

•2,801 
•2,819 
•2,828 
•2.879 
•2,934 

•2,956 


None 

•2,763 

None 

•2,780 

None 
•2,786 

•2,792 
•2,781 

•2,802 
•2,813 
•2,894 

•2,800 
•2.808 
•2.894 

•2,915 

•2,911 

•2,934 
•2,802 
•2,818 
•2,827 
•2,851 

•2,934 
•2.802 
•2,822 
•2,831 
•2.846 
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State 

City/town/courty 

Source  of  flooding 

Location 

#Oepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

• 

Approximately  350  feet  downstream  of 
East-West  (Diversion  Channel. 

At  confluence  with  East-West  Diversion 
Channel. 

Approximately  50  feet  downstream  of  cor- 
porate limits. 

•2.870 
•2.894 
•2.927 

•2.865 
•2.894 
•2.927 

Maps  are  availat)le  for  inspection  at  the  La  Grande  Planning  Department  City  Hall,  1000  Adams  Avenue,  La  Grande.  Oregon. 
Send  comments  The  Honorat)ie  Coileen  Johnson,  Mayor,  City  of  La  Grande,  P.O.  Box  670,  La  Grande,  Oregon  97850. 


Oregon 


Union  Courrty  (Un- 
incorporated 
Areas). 


Taylor  Creek .. 


Approximately  750  feet  upstream  of  the 

downstream  corporate  limit. 
At  the  upstream  corporate  limit  (approxi- 

matety  4,120  feet  upstream  of  Gekeier 

Lane). 
Approximately   4.320  feet  upstream  of 

Gekeier  Lane. 
Approximately   4.770   feet   upstream   of 

Gekeier  Lane. 
Approximately   4.930   feet   upstream   of 

Gekeier  Lane. 
Approximately   5.165  feet   upstream  of 

Gekeier  Lane. 
Approximately   5.255   feet   upstream   of 

Gekeier  Lane. 
Approximately   5.380  feet  upstream  of 

Gekeier  Lane. 
Approximately   5.440  feet   upstream  of 

Gekeier  Lane. 

Maps  are  available  for  inspection  at  the  Union  County  Planning  Department  1 108  K  Avenue.  La  Grande.  Oregon. 

Send  comments  to  The  Hoocable  Steve  McOure.  Chainnan.  Uraon  County  Board  of  Commissioners.  1 106  K  Avenue, 
97850. 


At  ttie  downstream  corporate  limit  (220 
feet  upstream  of  Gekeier  Lane). 


•2.776 

•2.791 
None 

None 
None 
None 
None 
None 
Hone 
Nor^e 


•2.766 

•2.790 
•2.957 

•2.790 
•'3.000 
•3.030 
•3.080 
•3.100 
•3.120 
•3.126 


La  Grande,  Oregon 


Washington 


King  County  (Unirv 
corporated 
Areas). 


Ra^ng  River 


At  confluence  with  tt)e  Srxx^mie  River 


Just  upstream  of  Carmichael  RockI 

Just  upstream  of  68th  Street  

Just  upstream  of  South  86th  Street 

At  Interstate  Highway  90  

Approximately    1,800  feet   upstream  of 

Interstate  Highway  90. 
Approximately   3.050  feet  upstream  of 

Interstate  Highway  90. 

At  confluerKe  with  Lake  Creek 

At  confluerKe  with  Deep  Creek 

Approximately  0.3  mile  upstream  of  the 

second  Upper  Preston  Road  Bhdge. 

Maps  are  avaiiabte  for  inspection  at  the  BuiUing  and  Land  Devetopment  Division.  3600  136th  Place.  Bellevue,  Washington. 

Send  comments  to  The  Honorable  Gary  Locke,  King  County  Executive,  400  King  County  Courthouse,  516  Third  Avenue,  Seattle,  Washington 
98104. 

_/_ 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  August  22, 1995. 
Rkfaard  T.  Moore, 
Associate  Director  for  Mitigation. 
fPR  Doc.  95-21398  Filed  8-28-95;  8:45  am] 
MLUNQ  cooe  <n»-03.4l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

CMM  Docket  No.  96-44;  RM-8602] 

Radio  Broadcasting  Services;  Fair 
Bluff,  NC 

,  AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  denial. 

SUMMARY:  The  Commission  denies  the 
request  of  Atlantic  Broadcasting  Co., 
Inc.,  to  delete  Channel  287A  from  Fair 
Bluff.  North  Carolina,  since  interests  in 
its  use  were  expressed.  The  Commissicm 
also  denied  the  request  to  change  the 
channels's  existing  transmitter  site 
restriction.  5ee  60  FR 19561.  April  19. 
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1995.  With  this  action,  this  proceeding 
is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-44, 
adopted  August  11, 1995,  and  released 
August  21, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Dooglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 
|FR  Doc.  95-21006  Filed  S-28-95:  8:45  am] 

BHJJNQ  CODE  tn2-01-f 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  PS-141 ,  Notice  1] 
RM  2137-AC38 

Increased  Inspection  Requirentents 

AGENCY:  Research  and  Special  Programs 
Administration  (RSFA),  DOT. 
ACTION:  Public  workshop  notice. 

SUMMARY:  This  notice  aimounces  a 
public  workshop  to  discuss  issues 
relevant  to  development  of  regulations 
requiring  increased  inspection  of  certain 
gas  and  hazardous  liquid  pipelines.  The 
increased  inspection  would  apply  to  all 
gas  transmission  and  hazardous  liquid 
pipelines  under  RSFA  safety  regulations 
in  high-density  population  areas.  In 
addition,  hazardous  liquid  pipelines 
would  have  to  be  inspected  in 
unusually  sensitive  environmental  areas 
and  at  crossings  of  navigable  waterways. 
Congress  mandated  the  increased 
inspection  regulations  to  reduce  the  risk 
of  pipeline  accidents  due  to  structural 
defects. 

DATES:  The  workshop  will  be  on 
October  18, 1995,  from  8:30  am  to  4:00 
pm.  Persons  who  want  to  participate  in 
the  workshop  should  call  (703)  218- 


1449  or  e-mail  their  name,  affiliation 
and  phone  number  to 
RSPA@walcoff.com  before  close  of 
business  October  2, 1995.  The  workshop 
is  open  to  all  interested  persons,  but 
RSFA  may  Umit  participation  because  of 
space  considerations  and  the  need  to 
obtain  a  spectrum  of  views.  Callers  wrill 
be  notified  if  participation  is  not  open. 

Persons  who  are  unable  to  attend  may 
submit  written  comments  in  duplicate 
by  November  27,  1995.  Interested 
persons  should  submit  as  part  of  their    ■ 
vtrritten  comments  all  material  that  is 
relevant  to  a  statement  of  feet  or 
argument.  Late  filed  comments  will  be 
considered  so  far  as  practicable. 
ADDRESSES:  The  workshop  vnll  be  held 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW,  Room  9230-34, 
Washington,  DC.  Non-federal  employee 
visitors  are  admitted  into  the  DOT 
headquarters  building  through  the 
southwest  entrance  at  Seventh  and  E 
Streets,  SW. 

Send  written  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8421, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  Identify 
the  docket  and  notice  numbers  stated  in 
the  heading  of  this  notice. 

All  comments  and  docketed  material 
will  be  available  for  inspection  and 
copying  in  Room  8421  between  8:30  am 
and  4:30  pm  each  business  day.  A 
summary  of  the  workshop  will  be 
available  from  the  Dockets  Unit  about 
three  weeks  after  the  workshop. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow,  (202)  366-4559,  about  this 
document  or  the  Dockets  Unit,  (202) 
366-5046,  for  copies  of  this  document 
or  other  material  in  the  docket. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Pipelines  can  have  various  types  of 
defects  that  threaten  their  structural 
integrity.  These  defects  can  originate 
during  the  manufacture  of  pipe  (e.g., 
seam  weld  defects)  or  during 
construction  of  the  pipeline  (e.g., 
scratches,  gouges,  dents,  and  girth  weld 
flaws).  Later,  during  operation  of  the 
pipeline,  more  defects  can  occur  that 
threaten  pipeline  integrity.  These 
defects  commonly  include  metal  loss 
due  to  corrosion,  environmental  or 
fatigue  cracking,  and  scratches,  gouges, 
or  dents  caused  by  outside  forces, 
usually  excavation  equipment. 

Defects  that  are  not  detected  and 
removed  can  deteriorate  or  grow, 
causing  pipeline  accidents.  For 
example,  RSPA  data  show  that  in  1992, 


17  percent  of  the  accidents  on  gas 
transmission  and  gathering  systems 
were  due  to  corrosion,  40  percent  were 
due  to  outside  force  damage,  and  9 
percent  were  due  to  material  or  ». 

construction  defects.  Similarly,  on 
hazardous  liquid  pipelines,  corrosion 
caused  20  percent  of  the  accidents; 
outside  forces,  22  percent;  and  material 
or  construction  defects,  17  percent. 

These  data  do  not  distinguish  outside 
force  accidents  that  occurred 
immediately  on  impact  from  accidents 
that  ocoirred  after  impact  because  of  a 
defect  created  by  the  impact.  However, 
several  major  pip>eline  accidents  have 
been  attributed  to  undetected  structural 
defects  caused  by  an  outside  force.  For 
example,  on  March  28, 1993,  a  36-inch 
hazardous  liquid  pipeline  failed  near 
Reston,  Virginia,  spilling  over  400,000 
gallons  of  diesel  fuel  into  Sugarland 
Run  Creek,  an  ecologically-sensitive 
tributary  of  the  Potomac  River.  An 
investigation  showed  that  outside  force 
damage  had  probably  occurred. 

The  102d  Congress  was  concerned 
about  the  risk  of  pipeline  failures 
caused  by  undetected  structural  defects. 
So,  it  directed  DOT  to  issue  regulations 
that  require  the  periodic  inspection  of 
certain  pipeline  facilities  (49  U.S.C. 
§  60102(f)(2)).  Under  this  congressional 
mandate,  gas  and  hazardous  liquid 
pipelines  (except  gas  distribution  lines) 
must  be  inspected  in  high-density 
population  areas.  In  addition,  hazardous 
liquid  pip>elines  must  be  inspected  in 
areas  that  are  unusually  sensitive  to 
environmental  damage  in  the  event  of  a 
pipeline  accident,  and  at  crossings  of 
navigable  waterways.  The  regulations 
are  to  prescribe  any  circumstances  in 
which  inspections  must  be  conducted 
with  an  instrumented  internal 
inspection  device.  Where  the  device  is " 
not  required,  the  regulations  are  to 
require  the  use  of  an  inspection  method 
that  is  at  least  as  effective  as  using  the 
device  in  providing  for  the  safety  of  the 
pipeline. 

n.  Workshop 

Consistent  with  the  President's 
regulatory  policy  (E.O.  12866).  RSPA 
wants  to  accomplish  this  congressional 
mandate  at  the  least  cost  to  society. 
Toward  this  end,  RSPA  is  seeking  early 
public  participation  in  the  rulemaking 
process  by  holding  a  public  workshop  at 
which  participants,  including  RSPA 
staff,  may  exchange  views  on  relevant 
issues.  RSPA  hopes  the  workshop  will 
enable  government  and  industry  to 
reach  a  better  understanding  of  the 
problem  and  the  potential  solutions 
before  proposed  rules  are  issued. 

Workshop  participants  are 
encouraged  to  focus  their  remarks  on 
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the  following  issues,  but  may  address 
other  issues  as  time  permits  and  in 
supplementary  written  comments: 

A.  Apart  from  internal  inspection,  are 
current  DOT  safety  regulations  that 
require  periodic  inspection  of  pipelines 
for  corrosion  and  leaks  sufficient  under 
the  mandate? 

B.  What  are  the  circumstances  in 
which  the  regulations  should  require 
operators  to  use  instrumented  internal 
inspection  devices? 

C.  What  defects  should-the 
regulations  require  the  use  of 
instrumented  internal  inspection 
devices  to  detect? 

D.  What  other  inspection  methods  are 
as  effective  as  using  an  instrumented 
internal  inspection  device? 

E.  How  snould  the  regulations  define 
areas  of  high-density  population,  areas 
unusually  sensitive  to  environmental 
damage  in  the  event  of  a  pipeline 
accident,  and  navigable  waterways. 

F.  What  are  the  per  mile  costs  of 
inspection  with  instrumented  internal 
inspection  devices  and  the  factors  that 
determine  those  costs? 

(49  U.S.C.  Chapter  601) 

Issued  in'Washington,  DC  on  August  24, 
1995. 

Richard  B.  FeMer, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  95-21425  Filed  8-28-95;  8:45  am] 

BIUJNG  COM  4tie-M-P 


49  CFR  Part  195 

[Dockst  No.  P8-133,  Notio*  21 

FUN  2137-^039 

Emergency  Flow  Restricting  Devices/ 
Leait  Detection  Equipment  on 
Hazardous  Uquid  Pipeilnes 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Public  workshop  notice. 

SUMMARY:  This  notice  announces  a 
public  workshop  to  discuss  issues 
relevant  to  development  of  regulations 
on  the  circumstances  under  which 
operators  of  hazardous  liquid  pipelines 
must  use  emergency  flow  restricting 
devices  (including  remotely  controlled 
valves  and  check  valves).  In  addition, 
the  public  workshop  will  discuss  issues 
relevant  to  development  of  regulations 
on  the  circumstances  under  which 
operators  of  hazardous  liquid  pipelines 
identify  ruptures  on  their  pipelines. 
Congress  mandated  regulations  on  these 
items  in  order  to  limit  hazardous  liquid 
releases  subsequent  to  a  failure  by  more 
quickly  identifying  the  releases  and 
isolating  the  failed  segment  of  pipe 
involved. 


DATES:  The  workshop}  will  be  held  on 
October  19. 1995,  from  8:30  am  to  4:00 
pm.  Persons  who  want  to  participate  in 
the  workshop  should  call  (703)  2ia- 
1449  or  e-mail  their  name,  affiliation, 
and  telephone  number  to 
RSPA@walcoff.com  before  close  of 
business  October  2, 1995.  The  workshop 
is  open  to  all  interested  persons,  but 
RSPA  may  limit  participation  because  of 
space  considerations  and  the  need  to 
obtain  a  spectnmi  of  views.  Callers  will 
be  notified  if  participation  is  not  open. 

Persons  who  are  unable  to  attend  may 
submit  written  comments  in  duplicate 
by  November  27, 1995.  Interested 
persons  should  submit  as  part  of  their 
written  comments  all  material  that  is 
relevant  to  a  statement  of  fact  or 
argument.  Late  filed  comments  will  be 
considered  so  far  as  practicable. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street.  SW..  room  9230-34. 
Washington,  DC.  Non-federal  employee 
visitors  are  admitted  into  the  DOT 
headquarters  building  through  the 
southwest  entrance  at  Seventh  and  E 
Streets,  SW. 

Send  written  comments  in  duplicate 
to  the  Dockets  Unit,  room  8421, 
Research  and  Special  Programs 
Administration,  U.S.  Etepartment  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590-0001. 
Identify  the  docket  and  notice  niunbers 
stated  in  the  headinc  of  this  notice. 

All  comments  and  docketed  material 
will  be  available  for  inspection  and 
copying  in  Room  8421  between  8:30  am 
and  4:30  pm  each  business  day.  A 
summary  of  the  workshop  will  be 
available  from  the  Dockets  Unit  about 
three  weeks  after  the  workshop. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Ulrich.  (202)  366--4556,  about  this 
document  or  the  Dockets  Unit,  (202) 
366-5046,  for  copies  of  this  document 
or  other  material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

RSPA  has  been  concerned  for  some 
time  with  operators'  optimum 
placement  of  emergency  flow  restricting 
devices  (EFRD),  and  more  rapid 
detection  of  leaks  on  hazardous  liquid 
pipelines  to  limit  commodity  release. 

The  Department's  March  1991  study 
titled  "Emergency  Flow  Restricting 
Devices  Study"  (1991  EFRD  Study) 
contained  recommendations  that  RSPA 
seek  public  input  on  the  placement  of 
EFRDs  in  urban  areas,  at  water 
crossings,  at  other  critical  areas  affected 
by  commodity  release,  and  areas  in 
close  proximity  to  the  public  outside  of 


urban  areas.  The  1991  EFRD  Study 
concluded  remote  control  and  check 
valves  are  the  only  effective  EFRDs.  A 
copy  of  the  1991  EFRD  Study  is  filed  in  . 
Docket  No.  PS-133. 

In  May  1992,  RSPA  commenced  a 
research  study  with  the  Volpe  National 
Transportation  Systems  Center  (VNTSC) 
to  analyze  SCADA  systems  '  and 
computer-generated  leak  detection 
equipmient.  RSPA  anticipates  a  report 
on  SCADA  and  leak  detection 
equipment  based  on  interviews  with  a 
niunber  of  pipeline  operators  and 
equipment  vendors  will  be  completed 
well  in  advance  of  the  workshop.  Once 
the  report  is  completed,  a  copy  will  be 
placed  in  Docket  No.  PS-133. 

Congress,  in  49  U.S.C.  60102(j), 
mandated  the  Secretary  of 
Transportation,  by  October  24. 1994, 
conduct  a  survey  and  assess  the 
effectiveness  of  EFRDs  and  other 
procediu^s,  systems,  and  equipment 
used  to  detect  and  locate  hazardous 
liquid  pipeline  ruptures  and  minimize 
product  releases  from  hazardous  liquid 
pipeline  facilities.  The  mandate  also 
required  that  the  Secretary  issue 
regulations  within  two  years  of 
completion  of  the  survey  and 
assessment  (no  later  than  October  24, 
1996).  These  regulations  would 
prescribe  the  ciromistances  under 
which  operators  of  hazardous  liquid 
pipelines  would  use  EFRDs  and  other 
procedures,  systems,  and  equipment  to 
detect  and  locate  pipeline  ruptures  and 
minimize  product  release  from  pipeline 
facilities.  The  Secretary  delegated  this 
authority  to  RSPA. 

RSPA  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (59  FR 
2802,  Jan.  19, 1994)  to  solicit  data  from 
the  public  through  a  series  of  questions 
mostly  directed  to  the  operators  of 
hazardous  liquid  pipelines  primarily 
concerning  the  performance  of  leak 
detection  equipment  and  location  of 
EFRDs,  including  the  costs  involved,  as 
the  means  of  conducting  the  survey 
mandated  in  49  U.S.C.  60102. 

Nineteen  comments  were  submitted 
in  response  to  the  ANPRM.  Sixteen 
comments  were  from  hazardous  liquid 
operators,  two  were  from  leak  detection 
vendors,  and  one  from  a  trade 
association,  American  Petroleum 
Institute  (API).  Commenters  were  • 

generally  against  requiring  leak 


>  SCADA  is  an  acronym  for  Supervisory  Control 
and  Data  Acquisition.  SCADA  systems  utilize 
computer  technology  to  analyze  data  (e.g.,  pressure, 
temperature,  and  delivery  flow  rates)  that  are 
continuously  gathered  from  remote  locations  on  the 
pipeline.  Computer  analysis  of  this  data  is  used  to 
assist  in  day-to-day  operating  decisions  on  the 
pipeline  and  to  provide  input  for  real-time  models 
of  the  pipeline  operation  which  can  identify  and 
locate  leaks. 
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detection  equipment  and  EFRDs.  Only 
ten  of  the  16  hazardous  liquid  operators 
responded  with  usable  data. 

Meanwhile,  the  liquid  pipeline 
industry,  through  an  API  formed  task 
force,  is  producing  a  document  (API 
Publication  1130)  to  assist  pipeline 
operators  in  the  selection, 
implementation,  testing,  and  operation 
of  leak  detection  systems.  API's  goal  is 
to  publish  API  Publication  1130  by  the 
end  of  1995. 

n.  Workshop 

Consistent  with  the  President's 
regulatory  policy  (E.0. 12866),  RSPA 
wants  to  accomplish  this  Congressional 
mandate  to  provide  for  public  safety  and 
environmental  protection  at  the  least 
cost  to  society.  Toward  this  end,  and 
because  RSPA  received  limited  data  in 
response  to  the  questionnaire  in  the 
ANPRM.  RSPA  is  holding  a  public 
workshop  at  which  participants, 
including  RSPA  staff,  may  exchange 
views  on  relevant  issues.  RSPA  hopes 
the  workshop  will  enable  government 
and  industry  to  reach  a  better 
understanding  of  the  problem  and  the 
potential  solutions  before  proposed 
rules  are  issued. 

Workshop  participants  are 
encouraged  to  focus  their  remarks  on 
the  following  issues  and  questions,  but 
may  address  other  issues  as  time   . 
permits  and  in  supplementary  written 
comments.  Participants  are  urged  to 
present  supporting  data  for  views 
expressed  at  the  workshop  or  in  written 
submissions: 

A.  Placement  of  EFRDs 

Congress,  in  49  U.S.C.  60102. 
mandates  RSPA  to  prescribe  the 
circumstances  under  which  hazardous 
liquid  operators  would  use  EFRDs. 
RSPA  needs  to  identify  these 
circumstances.  Activated  EFRDs  can 
reduce  release  from  a  rupture  after  the 
rupture  has  been  detected  and  located. 
Comments  to  die  ANPRM  endorsed  the 
selective  use  of  remotely  controlled 
valves  in  high-risk  areas  after  an 
analysis  is  made  of  the  operator's 
particular  pipeline  system.  The 
determination  of  what  constitutes  a 
"high-risk  area"  needs  to  be  explored  at 
this  workshop. 

The  question  of  valve  spacing  of 
EFRDs  on  new  pipelines  and  the  costs 
involved  should  be  addressed.  Should 
EFRD  spacing  on  new  pipelines  be  risk- 
based?  If  so,  what  risks  should  be 
included?  If  proximity  to  high-density 
population  is  one  of  the  risks,  what  is 
a  precise  definition  for  "proximity"  and 
"high  density?" 

Ine  question  of  valve  spacing  of 
EFRDs  on  existing  pipelines  and  the 


costs  involved  should  be  addressed.  The 
existing  regulations  require  valves  at 
water  crossings  (49  CFR  §  195.260). 
Retrofitting  all  water  crossing  valves  to 
be  remotely  controlled  cannot  be 
quantified  because  the  number  of  these 
crossings  is  unknown.  However,  there 
may  be  a  subset  of  these  water  crossings 
at  a  higher  risk  because  of  high  voliunes 
of  waterbome  traffic  which  should  be 
remotely  controlled.  Identification  of 
classes  of  higher  risk  locations,  if  any, 
and  the  economic  implications  of 
alternatives,  or  reasons  why  there 
should  not  be  higher  risk  locations 
should  be  addressed  at  the  workshop. 

Circumstances  for  requiring  non- 
water  crossing  existing  valves  to  be 
retrofitted  to  be  remotely  controlled 
needs  to  be  explored.  Should 
circumstances  such  as  response  time  to 
an  existing  valve  location,  pipeline 
profile  and  draindown  characteristics, 
proximity  to  population  and  high  risk 
environmental  areas,  hazards  of 
commodity  transported,  and  resource 
requirements  to  respond  to  a  release  be 
considered?  What  are  specific  values  for 
each  circumstance  dted  above  which 
should  be  included?  What  are  the 
economic  impacts  of  alternatives? 

Following  are  general  questions 
concerning  EFRDs  which  should  be 
addressed  by  workshop  participants: 

(1)  What  conditions  or  situations 
prompt  a  pipeline  company  to  install 
remote  controlled  valves? 

(2)  What  are  the  operational  and 
economic  problems  with  remotely 
controlled  valves? 

(3)  What  are  the  operational  and 
economic  benefits  of  remotely 
controlled  valves? 

(4)  Does  the  presence  of  remotely 
controlled  valves  actually  result  in  a 
more  rapid  response  to  a  leak? 

B.  Leak  Detection  Sensitivity 

Congress,  in  49  U.S.C.  60102, 
expressly  stated  the  magnitude  of 
release  to  be  detected  as  a  "rupture." 
Participants  at  this  workshop  should  be 
prepared  to  comment  on  a  precise 
definition  of  "rupture"  since  leak 
detection  equipment  must  be  sensitive 
enough  to  detect  this  size  of  release. 
Conunents  to  the  ANPRM  indicated  that 
it  is  not  technically  feasible  for  a  leak 
detection  system  to  detect  "all"  releases. 
The  VNTSC  study  indicated  that  there 
are  enormous  differences  both  in 
reliability  and  sensitivity  of  SCADA  and 
leak  detection  equipment. 

Operators,  responding  to  a  request  for 
information  (54  FR  20945,  May  15, 
1989)  to  provide  input  to  the  1991  EFRD 
Study,  reported  the  range  of  sensitivity 
of  their  leak  detection  equipment  as 
between  0.5  and  5  percent  of  flow  over 


a  one  to  two  hour  period,  with 
sensitivity  depending  on  the 
sophistication  of  the  SCADA  system 
used  as  the  primary  leak  detection 
system.  Should  a  definition  for 
"rupture"  be  based  on  a  percentage  of 
release  over  a  specific  time  interval?  If 
yes,  what  should  the  percentage  and 
time  interval  be?  Should  it  be  a  tiered 
requirement  (as  the  release  increases, 
the  detection  time  decreases)?  U  not, 
why  not  and  upon  what  criteria  should 
a  definition  of  "ruptiue"  be  based? 

C.  Requirements  for  a  Leak  Detection 
System 

Congress  mandated  RSPA  to  prescribe 
the  circimistances  under  which 
hazardous  liquid  operators  would  use 
EFRDs  and  other  procedures,  systems, 
and  equipment  to  detect  and  locate 
pipeline  ruptures.  This  workshop  also 
will  address  the  "other"  procedures, 
systems,  and  equipment  in  addition  to 
EFRDs. 

Following  are  general  questions 
concerning  leak  detection  systems 
which  should  be  addressed  by 
workshop  participants: 

(1)  What  should  these  procedures, 
systems,  and  equipment  include,  imder 
what  circumstances  should  they  be 
used,  and  what  are  their  cost  including 
installation? 

(2)  What  conditions  or  situations 
prompt  a  pipeline  company  to  install 
leak  detection  systems? 

(3)  What  are  the  operational  and 
economic  problems  with  leak  detection 
systems? 

(4)  What  are  the  operational  and 
economic  benefits  of  leak  detection 
systems? 

(5)  Does  the  presence  of  a  leak 
detection  system  actually  result  in  a 
more  rapid  response  to  a  leak? 

(6)  What  requirements  should  be 
proposed  for  locating  releases  after 
they've  been  detected? 

D.  Scope 

RSPA  would  like  opinions  from 
participants  at  the  workshop  on  whether 
the  use  of  EFRDs  should  be  limited  to 
the  "cross-country"  portion  of 
operators'  pipelines,  or  should  also 
apply  to  pimip  stations  and  breakout 
tanks. 

(49  U.S.C.  Chapter  601) 

Jssued  in  Washington.  DC  on  August  24, 
1W5. 

Ridbard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  95-21424  Filed  8-28-95:  8:45  am) 
BNJJNO  COM  4*10-«e-P 
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49  CFR  Part  195 
[Doctet  P8-140.  Nodoe  q 
RM2ia7-ACa4 


i  Unusually  Senaithre  to 
Environmental  Damage 

AQBICY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  workshop  notice. 

summary:  RSPA  invites  industry.  State 
and  local  government  representatives, 
and  the  public  to  a  second  workshop  on 
unusually  sensitive  environmental 
areas.  The  workshop's  purpose  is  to 
openly  discuss  the  process  for 
determining  areas  unusually  sensitive  to 
enviroimiental  damage  £rom  a 
hazardoiis  liquid  pipeline  release.  This 
workshop  is  a  continuation  of  the  June 
15-16, 1995  workshop  on  imusually 
sensitive  environmental  areas. 
DATES:  The  workshop  will  be  held  on 
October  17, 1995  from  8:30  a.m.  to  4:00 
p  jn.  Persons  who  want  to  participate  in 
the  woricshop  should  call  (703)  218- 
1449  or  e-mail  their  name,  affiliation, 
and  phone  number  to 
RSPA9walcoS.com  before  close  of 
business  October  2, 1995.  The  woriuhop 
is  open  to  all  interested  persons,  but 
RSPA  may  limit  participation  because  of 
space  considerations  and  the  need  to 
obtain  a  spectrum  of  views.  Callers  will 
be  notified  if  participation  is  not  open. 

Persons  who  are  imable  to  attena  may 
submit  written  comments  in  dupUcate 
by  November  27. 1905.  Interested 
pwsons  should  submit  as  part  of  their 
written  comments  all  material  that  is 
relevant  to  a  statement  of  fact  or 
argument.  Late  filed  comments  will  be 
considered  so  far  as  practicable. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW.,  room  9230-34, 
Washington,  DC.  Non-federal  employee 
visitors  are  admitted  into  the  DOT 
headquarters  building  through  the 
southwest  entrance  at  Seventh  and  E 
Streets,  SW. 

Send  written  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8421. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Identify  the  docket  and  notice  nimabers 
stated  in  the  heading  of  this  notice. 

All  comments  andi  docketed  materials 
will  be  available  for  inspection  and 
copying  in  room  8421  between  8:30  a.m. 
and  4:30  p  jn.  each  business  day.  A 
simmiary  of  the  workshop  will  be 
available  from  the  E)ockets  Unit  about 
three  weeks  after  the  workshop. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames,  (202)  366-4561,  about 
this  document,  or  the  Dockets  Unit, 
(202)  366-5046,  for  copies  of  this 
document  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION:  49  U.S.C. 
§60109  requires  the  Secretary  of 
Transportation  to: 

•  consult  with  the  Environmental 
Protection  Agency  and  describe  areas 
that  are  imusually  sensitive  to 
environmental  damage  if  there  is  a 
hazardous  liquid  pipeline  accident,  and 

•  establish  criteria  for  identifying 
each  hazardous  liquid  pipeline  facility 
and  gathering  line,  whether  otherwise 
subject  to  regulation,  located  in  an  area 
unusually  sensitive  to  environmental 
damage  in  the  event  of  a  pipeline 
accident. 

Consistent  with  the  President's 
regulatory  policy  (E.O.  12866),  RSPA 
wants  to  accomplish  this  congressional 
mandate  at  the  least  cost  to  society. 
Toward  this  end,  RSPA  is  seeking  early 
public  participation  in  the  rulemaking 
process  by  holding  public  workshops  at 
which  participants,  including  RSPA 
staff,  may  exchange  views  on  relevant 
issues.  RSPA  hopes  these  workshops 
will  enable  government  and  industry  to 
reach  a  betier  understanding  of  the 
problem  and  the  potential  solutions 
before  proposed  rules  are  issued.  (49 
U.S.C  Chapter  601) 

On  June  15  and  16. 1995,  RSPA  held 
a  public  workshop  to  openly  discuss  the 
criteria  being  considered  to  determine 
areas  unusually  sensitive  to 
environmental  damage  from  a 
hazardous  liquid  pipeline  release  (60  FR 
27948,  May  26, 1995).  Participants 
included  representatives  from  the 
hazardous  liquid  pipeline  industry;  the 
Departments  of  Interior,  Agriculture, 
Transportation,  and  Commerce:  the 
Environmental  Protection  Agency;  non- 
government agencies;  and  the  public. 
Participants  at  the  workshop  requested 
that  additional  workshops  be  held  to 
further  discuss  this  complex  topic. 

On  October  17, 1995,  RSPA  will  hold 
a  second  workshop  on  areas  unusually 
sensitive  to  environmental  damage  from 
a  hazardous  liquid  pipeline  release.  The 
second  workshop  will  focus  on 
developing  a  process  that  can  be  used  to 
determine  if  an  area  is  unusually 
sensitive  to  environmental  damage  and 
if  an  operator  has  pipeline  facilities 
located  within  that  area. 

Persons  interested  in  receiving  a 
transcript  of  the  first  workshop,  material 
presented  at  the  first  workshop,  or 
comments  submitted  on  the  material 
presented  in  the  first  public  workshop 
notice  (60  FR  27948,  May  26, 1995) 


should  contact  the  Dockets  Unit  at  (202) 
366-5046  and  reference  docket  PS-140. 

(49  U.S.C.  Chapter  601) 

Issued  in  Washington,  DC  on  August  24, 
1995. 

Richard  B.  FeUar, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  9S-21426  Filed  S-2»-95;  8:45  am) 

wuMQ  cooe  Mio-a»# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Pans  630  and  678 
P.D.  0S2695O] 
BIN  064S-A110 

Optlona  for  Estabilahing  an  Interim 
Permit  Moratorium  and  Eligibility 
Criteria  for  the  Atlantic  Svvordflah  and 
Sharic  Fisheries;  Comment  Period 
Extension 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking  (ANPR);  extension  of 

comment  period. 

SUMMARY:  On  July  28, 1995,  NMFS 
published  an  ANPR  to  request 
comments  on  a  tempwary  moratoriuim 
on  the  issuance  of  permits  for  the 
AUantic  swordfish  and  shark  fisheries. 
NMFS  aimounced  the  availability  of  a 
concept  paper  entitled  'Towards 
Rationalization  of  Fisheries  for  Highly 
Migratory  Species"  and  two 
supplemental  papers  outlining  options 
for  a  permit  moratorimn  in  the  Atlantic 
swordfish  and  Atlantic  shark  fisheries, 
respectively.  NMFS  aimounces  that  it  is 
extending  die  comment  period  for  the 
ANPR  from  August  28  to  September  15. 
1995. 

DATES:  Written  comments  on  this  ANPR 
must  be  received  on  or  before 
September  15, 1995. 
ADDRESSES:  Written  comments  should 
be  sent  to  Richard  B.  Stone,  Chief, 
Highly  Migratory  Species  Management 
Division  (F/CM4),  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1315 
East/West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Mace,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  On  July 
28, 1995  (60  FR  38785)  NMFS  published 
an  ANPR  and  notice  of  availability  of  a 
concept  paper  and  two  supplemental 
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papers.  As  a  result  of  requests  from  the 
public,  NMFS  has  determined  that  it  is 
important  for  commenters  to  have 
additional  time  to  submit  their 
comments  on  this  ANPR.  Therefore, 
NMFS  is  extending  the  comment  period 
on  the  ANPR  from  August  28  to 
September  15, 1995. 

Authority:  16  U.S.C.  1801  etseq.  and  16 
U.S.C  971  et  seq. 

Dated:  August  23, 1995. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  95-21402  Filed  8-28-95;  8:45  am) 
■UJNQ  OOOC  3S10-«2-f 


50  CFR  Part  641 

[Dodwt  Na  950810206-6206-Ot;  I.D. 
071395A] 

RIN0648-AQ2» 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Amendment  8 

AGENCY:  National  Marine  Fishmies 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  that  would  implement  certain 
provisions  of  Amendment  8  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Fishery  of  the  Gulf  of  Mexico 
(FMP).  Amendment  8  proposes  a 
Umited  entry  program  for  the 
commercial  red  snapper  sector  of  the 
reef  fish  fishery  in  the  Gulf  of  Mexico. 
Initial  participants  in  the  limited  entry 
program  would  receive  shares  of  the 
commercial  quota  of  red  snapper  based 
on  specified  criteria.  The  percentage 
shares  of  the  commercial  quota  would 
equate  to  individual  transferable  quotas 
(JTQs).  NMFS,  based  on  a  preliminary 
evaluation  of  Amendment  8,  has 
disapproved  three  of  the  measvtres  in 
the  amendment  because  they  are 
inconsistent  with  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  other  applicable 
laws.  The  proposed  rule  would 
implement  the  remaining  measures  in 
Amendment  8.  In  addition,  NMFS 
proposes  a  minor  clarification  to  the 
existing  regulations  regarding 
commercial  permit  requirements.  The 
intended  effect  of  this  rule  is  to  manage 
the  commercial  red  snapper  sector  of 
the  reef  fish  fishery  in  order  to  preserve 
its  long-term  economic  viability. 
DATES:  Written  comments  must  be 
raceived  on  or  before  October  10, 1995. 


ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Robert  Sadler, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  N.,  St 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  8, 
which  includes  an  environmental 
assessment,  a  regulatory  impact  review 
(RIR),  and  an  initial  regulatory 
flexibility  analysis  (IRFA),  and  for 
copies  of  a  minority  report  submitted  by 
three  members  of  the  Council,  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kennedy 
Boulevard,  Suite  331.  Tampa,  FL  33609. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPt.EMENTARY  lUffORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  641  under  the  authority  of  the 
Magnuson  Act. 

Backgroundand  Rationale 

The  ITQ  system  proposed  in  this  rule 
addresses  the  excessive  effort  capacity 
for  the  commercial  red  snapp>er  fishery, 
given  ciurent  quota  levels  and  effort. 
This  excessive  capacity  is  evidenced  by 
the  increasingly  short  time  in  which  the 
commercial  sector  reaches  its  quota, 
with  a  closure  of  the  fishery  for  the  rest 
of  the  fishing  year. 

Beginning  in  1993,  NMFS 
implemented  a  red  snapper 
endorsement  system  whereby  owners  or 
operators  of  permitted  vessels  that  had 
historical  catches  of  at  least  5,000  lb 
(2,268  kg)  in  2  of  the  3  years  1990, 1991, 
and  1992  were  authorized  to  harvest  red 
snapper  imder  trip  Umits  of  2,000  lb 
(907  kg),  and  all  other  permitted  vessels 
were  authorized  to  harvest  under  trip 
limits  of  200  lb  (91  kg).  Nevertheless, 
the  commercial  red  snapper  fishermen 
continued  to  reach  the  commercial 
quota  in  increasingly  shorter  times. 

NMFS  implemented  the  existing  red 
snapper  endorsement  regulations  under 
Amendment  6  to  the  FMP  and  extended 
them  under  Amendment  9  as  an  interim 
measure,  pending  development  of  a 
long-term,  comprehensive  management 
system.  The  endorsement  provisions 


expire  on  December  31, 1995,  and  red 
snapper  management  will  revert  to  an 
open  access  system  unless  a  long-term 
effort  control  system  is  implemented 
through  Amendment  8. 

In  anticipation  of  either  a  license 
limitation  system  or  ITQs,  the  Council 
proposed,  and  NMFS  implemented, 
provisions  in  Amendment  9  whereby 
data  were  collected  mi  the  vessel 
landings  of  red  snapper  during  the 
period  1990  through  1992  and  on  the 
status  of  certain  individuals  as 
"historical  captains."  These  data 
identify  each  red  snapper  landing 
during  the  period.  Each  landing  is 
associated  with  an  owner.  Where 
appropriate,  a  landing  is  also  associated 
with  an  operator  whose  earned  income 
quahfied  him  or  her  for  the  vessel 
permit  at  the  time  of  the  landing. 
Finally,  where  appropriate,  a  landing  is 
associated  with  an  historical  captain.  As 
defined  in  the  final  rule  to  implement 
Amendment  9  (59  FR  39301,  August  2. 
1994),  historical  captain  means  an 
operator  who:  (1)  From  November  6, 
1989  through  1993,  fished  solely  under 
verbal  or  written  share  agreements  with 
an  owner,  and  such  agreements 
provided  for  the  operator  to  be 
responsible  for  hiring  the  crew,  who 
were  paid  from  the  share  under  his  or 
her  control;  (2)  landed  from  that  vessel 
at  least  5,000  lb  (2,268  kg)  of  red 
snapper  per  year  in  2  of  the  3  years 
1990, 1991,  and  1992;  (3)  derived  more 
than  50  percent  of  his  or  her  earned 
income  from  commercial  fishing,  that  is, 
sale  of  the  catch,  in  each  of  the  years 
1989  through  1993;  and  (4)  landed  red 
snapper  prior  to  November  7, 1989. 

Ine  Council  explored  various 
alternative  management  options  to 
preserve  and  enhance  the  economic  and 
socioeconomic  viability  of  the  fishery  in 
the  face  of  continued  incentives  for 
entry  and  competition.  After  extensive 
deliberation  and  consideration  of  public 
comment,  the  Council  selected  an  ITQ 
system  for  management  of  the  red 
snapper  fishery  as  the  most  effective 
means  of  achieving  optimum  yield  (OY) 
and  addressing  the  concerns  described 
above. 

Duration  of  ITQ  System 

Under  Amendment  8,  the  proposed 
ITQ  system  would  remain  in  effect  for 
4  years  from  the  date  that  the  system  is 
implemented,  during  which  time  NMFS 
and  the  Council  would  evaluate  the 
system.  Based  on  the  evaluation,  NMFS 
and  the  Council  would  modify,  extend, 
or  terminate  the  system.  The  Council 
selected  the  4-year  period  after 
consideration  of  alternative  time 
periods.  The  Council,  before  its  vote  for 
the  proposed  4-year  duration,  was  aware 
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of  the  potential  for  reduced  economic 
b«iefits  with  a  4-year  time  period,  as 
compared  to  a  system  of  indefinite 
duration.  However,  public  testimony  to 
the  Council  supported  the  4-year  period 
to  allow  termination  of  the  system  if  it 
does  not  produce  the  expected  benefits, 
and  to  keep  windfall  profit  and 
si>eculation  to  a  minimum. 

Amendment  8  includes  an  option  for 
a  time  limit,  and  alternative  time 

Eeriods  were  discussed  at  public 
earings.  To  provide  additional  public 
review,  NMFS  specifically  requests 
comments  on  the  proposed  4-year 
duration  of  the  ITQ  system. 

Imtial  EligUiility 

An  initial  shareholder  under  the  ITQ 
system  would  be  either  the  owner  or 
operator  of  a  vessel  with  a  velid  permit 
on  August  29. 1995,  provided  such 
owner  or  operator  had  the  required 
landing  of  red  snapper  during  the 
period  1990  through  1992.  If  the  earned 
income  of  an  operator  was  used  to 
qualify  for  the  permit  valid  on  August 
29,  1995,  such  operator  would  be  the 
initial  shareholder  rather  than  the 
owner.  The  term  "owner"  includes  a 
corporation  or  other  legal  entity. 
Additionally,  a  historical  captain  could 
be  an  initial  ITQ  shareholder.  The 
Council  beheves  that  these  criteria  for 
initial  FFQ  shareholder  status 
encompass  both  current  participation 
and  historical  dependence  on  the 
fishery  and  would  be  consistent  with 
previous  measures  for  red  snapper 
endorsements. 

Initial  ITQ  Shares 

Initial  shares  would  be  apportioned 
based  on  each  shareholder's  average  of 
the  top  2  years'  landings  in  1990, 1991, 
and  1992.  However,  no  initial 
shareholder  would  receive  an  initial 
percentage  share  that  would  equate  to 
less  than  100  lb  (45.36  kg),  whole 
weight,  of  red  snapper,  uihe 
commercial  quota  remains  at  the  present 
level  of  3.06  million  lb  (1.39  million  kg), 
each  such  minimum  share  would  be 
0.0033  percent.  This  minimum  share 
amount  would  provide  a  bycatch 
allowance  for  those  initial  shareholders 
who  had  minimal  historical  landings  of 
red  snapper  during  the  period  1990 
through  1992. 

After  the  minimum,  shares  have  been 
calculated,  the  remaining  p>ercentage 
shares  would  be  apportioned  based  on 
each  remaining  shareholder's  average  of 
the  top  2  years'  landings  in  1990, 1991, 
and  1992.  Landings  associated  with  a 
historical  captain  would  be  apportioned 
between  the  owner  and  historical 
captain  in  accordance  with  the  share 
agreement  in  effiect  between  the  owner 


and  historical  captain  at  the  time  of  the 
landings. 

Landings  Records 

Determinations  of  landings  during  the 
period  1990  through  1992  and  historical 
captain  status  would  be  based  on  the 
data  collected  under  Amendment  9. 
However,  a  red  snapper  landings  record 
associated  solely  widi  an  owner  during 
these  years  may  be  transferred  imder  the 
following  circumstances.  An  owner  of  a 
vessel  with  a  valid  reef  fish  permit  on 
August  29, 1995,  who  transferred  a 
vessel  permit  to  another  vessel  owned 
by  him  or  her,  would  retain  the  red 
snapper  landings  record  for  the  previous 
vessel.  Thus,  an  owner  who  replaced  a 
vessel  that  sank  or  was  otherwise 
removed  from  the  fishery  would  retain 
credit  for  his  or  her  landings. 

An  owner  of  a  vessel  wim  a  valid  reef 
fish  permit  on  August  29, 1995  also 
would  retain  the  landings  record  of  a 
permitted  vessel  if  the  vessel  had  a 
change  of  ownership  without  a 
substantive  change  in  control  of  the 
vessel.  It  would  be  presiuned  that  there 
was  no  substantive  change  in  control  of 
a  vessel  if  a  successor  in  interest 
received  at  least  a  50  percent  interest  in 
the  vessel  as  a  result  of  the  change  of 
ownership,  whether  the  change  of 
ownership  was:  (1)  From  a  closely  held 
corporation  to  its  majority  shareholder; 
(2)  from  an  individual  who  became  the 
majority  shareholder  of  a  closely  held 
corporation  receiving  the  vessel;  (3)  > 
between  closely  held  corporations  with 
a  common  majority  shareholder;  or  (4) 
from  one  to  another  of  the  following: 
Husband,  wife,  son,  daughter,  brother, 
sister,  mother,  or  father.  This  provision 
would  recognize,  for  example,  a  change 
of  ownership  between  closely  held 
corporations  or  frtjm  individual  to 
corporate,  or  vice  versa,  all  with  the 
same  person  retaining  actual  control  of 
the  vessel. 

In  another  case  of  permit  transfers 
through  change  of  vessel  ownership,  an 
owner  of  a  vessel  with  a  valid  reef  fish 
permit  on  August  29,  1995  would 
receive  credit  for  the  landings  record  of 
the  vessel  before  his  or  her  ownership 
only  if  there  were  a  legally  binding 
agreement  for  transfer  of  the  landings 
record.  This  provision  would  account 
for  all  other  changes  of  ownership 
where  there  is  no  logical  basis  for 
transfer  of  a  landings  record  but  where 
there  may  have  been  an  agreement  for 
such  transfer  between  the  seller  and 
buyer. 

An  owner  of  a  permitted  vessel  who 
potentially  is  eligible  to  be  credited  writh 
transferred  landings  records  under  the 
criteria  described  above  would  be  given 
an  opportunity  to  request  transfer  of 


specific  landings  records. 
Documentation  supporting  the  request 
may  be  required  by  the  Director, 
Southeast  Region,  NMFS  (Regional 
Director).  After  considering  requests  for 
transfers  of  landings  records,  the 
Regional  Director  would  advise  each 
initial  shareholder  or  applicant  of  his  or 
her  tentative  allocation  of  shares. 

Appeals 

The  Coujicil  will  convene  a  special 
advisory  panel  to  function  as  an  appeals 
board,  which  would  consider  written 
requests  from  persons  who  contest  their 
tentative  allocations  of  shares  or 
determinations  of  historical  captain 
status.  In  addition  to  considering 
written  requests,  the  board  could  allow 
personal  appearances  by  such  persons 
before  the  board  or  a  subboard. 

The  board  would  be  empowered  to 
consider  disputed  calculations  or 
determinations,  based  on 
dociunentation  submitted  under 
Amendment  9  to  the  FMP,  regarding 
landings  of  red  snapper  during  the 
period  1990  through  1992,  or  transfers 
of  such  landings  records,  or  regarding 
historical  captain  status.  Applicants 
would  be  required  to  submit  their 
appeals  in  writing  to  the  Regional 
EMrector  within  a  time  frame  specified 
by  the  Regional  Director  and  would  be 
required  to  include  documentation  that 
supports  allegations  of  improper 
calculations  or  determinations,  or  other 
such  matters  that  form  the  bases  for  the   • 
appeals. 

The  advisory  board  would  meet  as 
necessary  to  consider  each  timely 
request.  Members  of  the  board  would 
provide  their  individual 
recommendations  in  each  case  to  the 
Council,  which  would  forward  its 
recommendation  to  the  Regional 
Director.  The  board  and  the  Council  will 
recommend  whether  the  eligibility 
criteria,  specified  in  Amendment  8  of 
the  FMP  and  paragraphs  (c)(1)  and  (c)(2) 
of  50  CFR  §  641.10,  were  correctly 
applied  in  each  case,  based  solely  on  the 
available  record,  including 
documentation  submitted  by  the 
applicant.  The  Council  will  also  base  its 
recommendation  on  the 
recommendations  of  the  board 
members.  The  Regional  Director  will 
decide  the  appeal  based  on  above 
criteria  and  the  available  record, 
including  documentation  submitted  by 
the  applicant  and  the  recommendation 
of  the  Council.  The  Regional  Director 
will  notify  the  appellant  of  his  decision 
and  the  reason  therefor,  in  writing, 
normally  within  45  days  of  receiving  the 
Council's  recommendation.  The 
Regional  Director's  decision  would 
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constitute  the  final  administrative 
action  by  NMFS  on  an  appeal. 

Hardships 

Amendment  8  proposes  that  (1)  the 
appeals  board  consider  hardship  cases 
and  (2)  NMFS  should  set  aside  up  to  3 
percent  of  the  initial  commercial 
allocation  for  resolving  hardship  cases. 
NMFS  has  determined  that  the  hardship 
appeals  criterion  in  Amendment  8  is  too 
vague  and  subjective  to  identify 
drcimistances  constituting  hardships. 
This  subjectivity,  in  turn,  would  invite 
arbitrary  decision-making.  In  addition. 
Amendment  8  contains  no  criteria  for 
allocating  the  3  percent  set-aside  for 
hardship  cases.  Moreover,  a  set-aside  is 
unnecessary,  if  the  board  is  precluded 
from  considering  hardship  cases. 

Accordingly,  the  Regional  Director 
has  disapproved  these  provisions,  based 
on  his  determination  that  they  are 
inconsistent  with  the  Magnuson  Act  and 
Administrative  Procedure  Act. 
Accordingly,  the  hardships  appeals 
section  and  3  percent  set-aside  are  not 
included  in  this  proposed  rule.  The 
Regional  Director's  disapproval  of  these 
provisions  means  the  appeals  board 
would  not  be  empowered  to  consider  an 
application  frt)m  a  person  who  believes 
he  or  she  should  be  eligible  because  of 
hardship  or  other  factors. 

Issue  and  Transfer  of  Shares 

Upon  completion  of  the  appeal 
process,  the  Regional  Director  would 
issue  share  certificates  to  initial 
shareholders.  If  additional  shares 
become  available  to  NMFS,  e.g.,  through 
forfeitiue  pursuant  to  a  rule  violation, 
such  shares  would  be  reissued 
proportionately  to  shareholders  based 
on  dieir  shares  as  of  November  1,  after 
such  additional  shares  become 
available.  If  additional  shares  are 
required  to  be  issued  by  NMFS.  such  as 
may  be  required  in  the  resolution  of 
disputes,  shares  would  be 
proportionately  reduced,  based  on 
shares  as  of  November  1  after  the  share 
reduction  took  place. 

The  transfer  of  shares  would  be 
prohibited  for  the  first  6  months  after 
the  date  that  ITQ  coupons  are  required 
to  be  carried  on  board.  From  6  months 
after  the  date  that  ITQ  coupons  are 
required  to  be  carried  on  board,  to  18 
months  after  such  date,  shares  could  be 
transferred  only  to  persons  who  are 
initial  shareholders  and  are  U.S.  citizens 
or  permanent  resident  aliens. 
Thereafter.  ITQ  participants  may 
transfer  all  or  a  portion  of  their 
percentage  shares  to  any  person  who  is 
a  U.S.  citizen  or  permanent  resident 
alien.  The  restrictions  on  initial 
transfers  of  shares  are  intended  to 


provide  time  for  NMFS  to  prepare  for 
that  activity  and  to  prevent  speculative 
entry  during  the  beginning  phase  of  the 
ITQ  program  while  participants  adjust 
to  the  system. 

Amendment  8  proposes  to  limit  share 
transfers  to  natiual  persons  who  are  U.S. 
citizens  or  permanent  resident  aliens.  A 
person  includes  a  corporation, 
partnership,  or  other  legal  entity. 
However,  "natiual  person."  as  used  in 
Amendment  8.  would  preclude  transfers 
of  shares  to  a  corporation,  partnership, 
etc.  NOAA  General  Counsel  has 
determined  that  the  rationale  for  this 
exclusion  is  inadequate.  Accordingly, 
the  restriction  regarding  transfers  only 
to  "natural  persons"  is  considered  to  be 
arbitrary,  has  been  disapproved  by  the 
Regional  Director,  and  is  not  included 
in  this  proposed  rule. 

All  transfers  of  shares  would  have  to 
be  registered  with  and  confirmed  by  the 
Regional  Director.  An  administrative  fee 
would  be  charged  for  each  transaction  of 
shares.  Share  transactions  would  not  be 
recorded  or  confirmed  during  November 
and  December,  each  year.  During  those 
months,  the  Regional  Director  would 
calculate  each  shareholder's  allocation 
of  the  commercial  quota  for  the  ensuing 
fishing  year  and  issue  ITQ  coupons  for 
that  year.  The  fishing  year  for  reef  fish 
begins  on  January  1  and  ends  on 
December  31. 

ITQ  Coupon^ 

Amendment  8  proposes  to  assign  100 
percent  of  the  commercial  red  snapper 
quota  to  the  ITQ  system.  The 
commercial  quota  is  in  terms  of  whole 
weight.  Since  red  snapper  are  typically 
landed  eviscerated,  landings  in 
eviscerated  weight  are  converted  to 
whole  weight  for  quota  monitoring. 
Accordingly,  each  shareholder's  ITQ 
would  be  the  product  of  the  red  snapper 
commercial  quota,  in  whole  weight,  for 
the  ensuing  fishing  year,  the  factor  for 
converting  whole  weight  to  eviscerated 
weight,  and  each  shareholder's 
percentage  share  as  of  November  1  of 
the  preceding  year.  The  factor  for 
converting  whole  weight  to  eviscerated 
weight  is  .9009.  If  the  commercial  quota 
for  red  snapper  remains  3.06  million  lb 
(1.39  million  kg),  a  shareholder  with  a 
1  percent  share  would  be  entitled  to  ITQ 
coupons  totaling  27,570  lb  (12.506  kg) 
(3,060.000  X  .9009  X  .01  =  27,567.54, 
rounded  to  the  nearest  10  lb  =  27,570). 
A  shareholder  with  a  minimum  share  of 
.0033  percent  would  be  entitled  to  ITQ 
coupons  totaling  90  lb  (41  kg)  (3,060,000 
X  .9009  X  .000033  =  91.0,  rounded  to 
the  nearest  10  lb  =  90).  Thus,  ITQ 
coupons  would  be  in  terms  of 
eviscerated  weight  of  red  snapper. 


The  Regional  Director  would  issue 
ITQ  coupons  in  various  denominations 
that  equal  the  shareholder's  calculated 
total  based  on  shares  owned  on 
November  1 .  Each  coupon  would  be 
coded  to  indicate  the  initial  recipient. 
Coupons  would  be  transferrable  by 
completing  the  sale  endorsement 
thereon,  including  the  name  of  the 
recipient  and  the  signature  of  the  seller. 

Use  of  ITQ  Coupons 

Under  the  ITQ  system,  red  snapper  in 
or  from  the  exclusive  economic  zone 
(EEZ)  or  on  board  a  vessel  with  a 
Federal  ree|  fish  permit  may  not  be 
possessed  in  an  amount,  in  eviscerated 
weight,  that  exceeds  the  total  of  ITQ 
coupons  on  board. 

Each  coupon  would  have  separable 
parts,  i.e..  a  "Fisherman"  part  and  a 
"Fish  House"  part.  Prior  to  termination 
of  a  trip,  the  operator's  signatiu^  in  ink 
and  the  date  signed  would  be  required 
on  the  "Fisherman"  part  of  ITQ 
coupons,  which  must  be  in 
denominations  at  least  equal  to  the 
eviscerated  weight  of  the  red  snapper  on 
board.  (The  factor  for  converting  whole 
weight  to  eviscerated  weight  is  0.9009.) 
The  "Fisherman"  part  of  each  ITQ 
coupon  would  be  separated  from  the 
coupon  and  submitted  with  the  logbook 
forms  for  that  fishing  trip.  An  owner  or 
operator  of  a  vessel  would  be  required 
to  make  available  to  an  authorized 
officer  all  ITQ  coupons  in  his  or  her 
possession  upon  request. 

Red  snapper  harvested  in  the  EEZ  or 
by  a  permitted  vessel  would  be 
transferrable  only  to  a  dealer  who  holds 
a  Federal  reef  fish  dealer  permit.  The 
permitted  vessel  operator  would  give 
the  "Fish  House"  part  of  each  ITQ 
coupon  to  each  dealer  to  whom  the  red 
snapper  are  transferred,  which  again 
must  be  in  denominations  equal  to  the 
eviscerated  weight  of  the  red  snapper 
transferred  to  that  dealer. 

A  Federally  permitted  dealer  would 
be  allowed  to  receive  red  snapper  only 
fr^m  a  vessel  that  has  its  reef  fish  vessel 
permit  and  ITQ  coupons  on  board.  This 
restriction  on  dealers  is  necessary  for 
effective  monitoring  and  enforcement  of 
the  ITQ  system.  However,  this 
requirement  may  impose  an 
unreasonable  restraint  on  trade  for 
fishermen  on  board  unpermitted  vessels 
who  harvest  red  snapper  solely  from 
state  waters.  (See  below  for  a  related 
concern  regarding  the  effect  of 
commercial  harvests  from  state  waters 
of  red  snapper  outside  the  ITQ  system.) 
Public  comments  on  this  aspect  of 
Amendment  8  and  the  proposed  rule  are 
specifically  solicited. 

A  Federally  permitted  dealer  would 
be  required  to  receive  the  "Fish  House" 
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part  ef  ITQ  coupons  in  denominations 
at  least  equal  to  the  eviscerated  weight 
of  the  red  snapper  received.  The  dealer 
would  be  required  to:  (1)  Indicate  the 
date  received;  (2)  enter  the  vessel's  and 
dealer's  permit  numbers;  (3)  sign  each 
"Fish  House"  part;  and  (4)  submit  all 
such  parts  to  the  Science  and  Research 
Director,  Southeast  Fisheries  Science 
Center,  at  monthly  intervals,  or  more 
frequently  if  requested  by  the  Science 
and  Research  Director.  A  dealer  would 
be  required  to  make  available  to  an 
authorized  officer  all  ITQ  coupons  in 
his  or  her  possession  upon  request.  A 
dealer  would  be  required  to  have  signed 
and  dated  coupons  in  amounts  at  least 
equalling  the  pounds  of  red  snapper  in 
his  or  her  possession  until  such 
coupons  are  submitted  to  the  Science 
and  Research  Director. 

Entire  Commercial  Quota  Under  ITQ 
System 

As  discussed  above,  ITQ  coupons 
would  be  issued  for  the  entire 
commercial  quota  for  red  snapper.  The 
commercial  quota  includes  red  snapper 
harvested  from  both  the  EEZ  and 
adjoining  state  waters  of  the  Gulf  of 
Mexico.  Federal  jurisdiction,  however, 
does  not  extend  to  vessels  that  do  not 
have  Federal  reef  fish  vessel  permits 
and  fish  only  in  state  waters,  or  to 
dealers  who  do  not  have  Federal  dealer 
permits  and  purchase  reef  fish  harvested 
only  in  state  waters.  Accordingly,  the 
management  measure  of  Amendment  8 
that  proposes  that  100  percent  of  the 
commercial  quota  of  red  snapper  be 
under  the  FTQ  system  relies  on 
compatible  state  regulations. 
Specifically,  state  regulations  should 
ensure  that  red  snapper  harvested  from 
state  waters  by  vessels  that  do  not  have 
Federal  permits  are  not  sold  or 
purchased  without  Federal  ITQ 
coupons. 

To  the  extent  that  non-compatible 
state  regulations  allow  red  snapper  to  be 
harvested  outside  the  ITQ  system,  the 
system  would  be  compromised  because 
monitoring  and  enforcement  would  be 
hindered.  In  addition,  the  FMP  requires 
that  a  commercial  fishery  be  closed 
when  its  quota  is  reached.  Thus, 
commercial  harvests  of  red  snapper 
outside  the  ITQ  system  would  directly 
impact  hdlders  of  ITQ  coupons.  NMFS 
is  concerned  with  this  potential  obstacle 
to  an  effective  ITQ  system  and  is 
requesting  the  Gulf  of  Mexico  states  to 
enact  compatible  regulations.  Public 
comments  on  this  aspect  of  Amendment 
8  and  the  proposed  rule  are  specifically 
soUdted. 


Magnuson  Act  Considerations 

Section  303  of  the  Magnuson  Act 
provides  that  a  Council  may  establish  a 
system  for  limiting  access  to  the  fishery 
in  order  to  achieve  OY  if,  in  developing 
such  system,  the  Council  takes  into 
account  the  following  factors:  (1) 
Present  participation  in  the  fishery;  (2) 
historical  fishing  practices  in.  and 
dependence  on,  the  fishery;  (3)  the 
economics  of  the  fishery;  (4)  the 
capability  of  fishing  vessels  used  in  the 
fishery  to  engage  in  other  fisheries;  (5) 
the  cultural  and  social  framework 
relevant  to  the  fishery;  and  (6)  any  other 
relevant  considerations.  The  Council's 
consideration  of  these  factors,  as  well  as 
additional  background  and  rationale  for 
the  management  measures  comprising 
the  ITQ  system,  are  contained  in 
Amendment  8,  the  availability  of  which 
was  announced  in  the  Federal  Register 
on  July  21, 1995.  (60  PR  37624). 

Partial  Disapproval  of  Amendment  8 

As  discussed  above,  the  Regional 
Director  has  partially  disapproved 
Amendment  8.  The  disapproved 
measures  specify  that:  (1)  ITQ  share 
transfers  be  hmited  to  natural  persons: 
(2)  the  appeals  board  consider  hardship 
cases;  and  (3)  up  to  3  percent  of  the 
initial  allocation  be  set  aside  for  ITQ 
hardship  cases. 

Minority  Report 

A  minority  report  signed  by  three 
Council  members  raised  various 
objections  to  Amendment  8.  Copies  of 
the  minority  report  are  available  (see 
ADDRESSES).  The  final  rule  will  respond 
to  the  minority  report  and  to  comments 
on  the  proposed  rule  received  by  NMFS 
during  the  45-day  comment  period. 

Additional  Measure  Proposed  by  NMFS 

The  current  regulations  specify  that, 
as  a  prerequisite  to  selling  reef  fish,  an 
owner  or  operator  of  a  vessel  that  fishes 
in  the  EEZ  must  obtain  an  annual  vessel 
permit  (50  CFR  641.4(a)(l)(i)).  For 
clarity,  NMFS  would  reference  this 
requirement  in  the  proposed  paragraph 
that  discusses  sale  of  reef  fish  possessed 
under  the  bag  limits  (50  CFR  641.24(g)) 
and  include  a  corresponding  prohibition 
in  the  prohibitions  section  (50  CFR 
641.7). 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that 
provisions  of  Amendment  8  not  already 
specifically  disapproved  as  discussed 
above  are  consistent  with  the  national 


standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination  with  respect  to  the 
remaining  parts  of  Amendment  8,  will 
take  into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  an  IRFA  as  part 
of  the  RIR.  The  IRFA  describes  the 
impacts  that  this  proposed  rule  would 
have  on  small  entities,  if  adopted.  The 
impacts  are  summarized  as  follows.  All 
participants  in  the  fishery  are  small 
entities  and  an  ITQ  system  will  affect  a 
substantial  number  of  them.  Significant 
positive  economic  benefits  will  accrue 
to  participants  who  are  initial 
shareholders  in  the  ITQ  system.  There 
will  be  negative  economic  effects  for 
those  not  included  as  initial 
shareholders.  The  negative  economic 
effects  may  exceed  5  percent  of  gross 
revenues  depending  on  the  management 
regime  used  for  comparison,  that  is, 
open  access  or  the  current  red  snapper 
endorsement  system.  In  either  case,  the 
overall  positive  economic  benefits 
significantly  exceed  the  negative 
economic  effects.  No  small  businesses 
are  expected  to  cease  operations  as  a 
result  of  this  action,  because  the  system 
recognizes  historical  participation  in  the 
red  snapper  fishery.  Thus,  any 
fisherman  who  has  fished  red  snapper 
so  continuously  as  to  be  economically 
dependant  upon  the  fishery,  likely  will 
qualify  as  an  initial  ITQ  shareholder. 
Furthermore,  fishermen  who  do  not 
have  a  recent  history  of  catches  will  be 
able  to  enter  the  fishery  through  the 
purchase  of  red  snapper  ITQ  shares  or 
coupons.  A  copy  of  the  ERFA  is 
available  from  the  Council  (see 
ADDRESSES). 

This  rule  proposes  a  new,  one-time 
collection  of  information  and  three  new, 
continuing  collections,  namely:  (1)  The 
one-time  submission  of  a  request  for 
appeal  of  tentative  share  allocations  and 
of  determinations  of  historical  captain 
status;  (2)  the  submission  by  fishermen 
and  dealers  of  ITQ  coupons;  (3)  requests 
for  transfer  of  ITQ  shares;  and  (4) 
monthly  dealer  reports  when  red 
snapper  are  received.  Requests  to  collect 
this  information  have  been  submitted  to 
OMB  for  approval.  The  public  reporting 
burdens  for  these  collections  of 
information  are  estimated  to  average  90, 
1,15,  and  15  minutes  per  response, 
respectively. 

This  proposed  rule  would  revise  the 
submission  of  applications  for  dealer 
permits  by  requiring  permits  for  dealers 
who  receive  red  snapper  harvested  by 
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Federally  permitted  vessels  from  state 
waters  adjoining  the  EEZ  in  the  Gulf  of 
Mexico.  'The  collection  of  information 
on  such  applications  currently  is 
approved  under  OMB  Control  No.  0648- 
0205.  The  public  reporting  burden  for 
this  collection  was  estimated  at  5 
minutes  per  response  and  is  unchanged 
by  the  proposed  revision. 

This  rule  involves  the  collection  of 
information  under  Amendment  9  of 
landings  records  during  the  period  1990 
throu^  1992.  That  collection  is 
currently  approved  under  OMB  Control 
No.  0648-0281  and  its  public  reporting 
burden  is  estimated  at  2  hours  per 
response. 

Each  of  the  above  reporting  burden 
estimates  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  any  of  these 
reporting  burden  estimates  or  any  other 
aspects  of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  22, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  ISOl  et  seq. 

2.  In  §  641.1,  paragraph  (b)  is  revised 
to  read  as  follows: 

1641.1    Purpose  and  scope. 

•        •        *        *        * 

(b)  This  part  governs  conservation  and 
management  of  reef  fish  in  the  Gulf  of 
Mexico  EEZ,  except  that  §§  641.5  and 
641.25  also  apply  to  reef  fish  fit)m 
adjoining  state  waters  and  §  641.4(a)(2) 
and  (q)  also  apply  in  the  manner  stated 
therein  to  red  snapper  fit)m  adjoining 
state  waters.  The  Gulf  of  Mexico  EEZ 
extends  from  the  U.S./Mexico  border  to 
the  intercoimcil  boimdary  between  the 
South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils,  as 
specified  at  50  CFR  601.11(c).  "EEZ"  in 
this  part  refers  to  the  EEZ  in  the  Gulf  of 
Mexico,  unless  the  context  clearly 
indicates  otherwise. 


3.  hi  §  641.2,  the  definition  of 
"Science  and  Research  Director"  is 
revised  to  read  as  follows: 

§641.2    Definitions. 

*  *        *        *       -  * 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center, 
NMFS,  75  Virginia  Beach  Drive,  Miami, 
FL  33149,  telephone:  305-361-5761;  or  a 
designee. 

*  •        •        •        * 

4.  In  §  641.4,  the  first  sentence  of 
paragraph  (a)(2)  and  the  third  sentence 
of  paragraph  (i)  are  revised,  and 
paragraph  (q)  is  added  to  read  as 
follows: 

§641.4    Permits  and  fees. 

(a)  *  *  * 

(2)  *  *  *  A  dealer  who  receives  &t)m 
a  fishing  vessel  reef  fish  harvested  from 
the  EEZ,  or  red  snapper  from  adjoining 
state  waters  that  are  harvested  by  or 
possessed  on  board  a  vessel  with  a 
Federal  permit  issued  under  this 
section,  must  obtain  an  annual  dealer 
permit.  *  *  * 

*  •        •        •        * 

(i)  *  *  *  In  addition,  a  copy  of  the 
dealer's  permit  must  accompany  each 
vehicle  that  is  used  to  pick  up  from  a 
fishing  vessel  reef  fish  harvested  from 
the  EEZ  or  red  snapper  from  adjoining 
state  waters  that  are  harvested  by  or 
possessed  on  board  a  vessel  with  a 
permit  issued  under  this  section.  *  *  * 
***** 

(q)  Permit  conditions.  (1)  As  a 
condition  of  a  vessel  permit  issued 
under  this  section,  without  regard  to 
where  red  snapper  are  harvested  or 
possessed,  a  permitted  vessel — 

(i)  Must  comply  with  the  red  snapper 
individual  transferrable  quota 
reouirements  of  §641. 10(b). 

fii)  May  not  transfer  red  snapper  at 
sea  or  receive  red  snapper  at  sea. 

(iii)  Must  maintain  red  snapper  with 
head  and  fins  intact  through  landing, 
and  the  exceptions  to  that  requirement 
contained  in  §  641.21(b)(3)  and  (b)(4)  do 
not  apply  to  red  snapper.  Such  red 
snapper  may  be  eviscerated,  gilled,  and 
scaled  but  must  otherwise  be 
maintained  in  a  whole  condition. 

(2)  As  a  condition  of  a  dealer  permit 
issued  imder  this  section,  without 
regard  to  where  red  snapper  are 
harvested  or  possessed,  a  permitted 
dealer  must  comply  with  the  red 
snapper  individual  transferrable  quota 
requirements  of  §  641.10(b). 

5.  hi  §  641.5,  paragraph  (d)(3)  is 
redesignated  as  paragraph  (d)(4), 
paragraph  (d)(2)  is  revised,  and 
paragraph  (d)(3)  is  added  to  read  as 
follows: 


1 641 .5    Recordlweping  and  reporting. 

***** 

(d)  *  •  • 

(2)  In  any  month  that  a  red  snapper 
is  received,  a  dealer  must  report  total 
poundage  of  red  snapper  received 
during  the  month,  in  whole  or 
eviscerated  weight,  the  average  monthly 
price  paid  for  red  snapper  by  market 
size,  and  the  proportion  of  total 
poundage  landed  by  each  gear  typ>e.  The 
"Fish  House"  parts  of  red  snapper 
individual  transferrable  coupons, 
received  during  the  month  in 
accordance  with  §  641.10(b),  must  be 
submitted  with  the  report  to  the  Science 
and  Research  Director  postmarked  not 
later  than  5  days  after  the  end  of  the 
month. 

(3)  For  reef  fish  other  than  red 
snapper,  when  requested  by  the  Science 
and  Research  Director,  a  dealer  must 
provide  the  following  information  from 
his/her  record  of  reef  fish  received:  tptal 
poundage  of  each  species  received 
during  the  requested  period,  average 
monthly  price  paid  for  each  species  by 
market  size,  and  proportion  of  total 
poundage  landed  by  each  gear  type. 
***** 

6.  In  §  641.7,  paragraphs  (g),  (r),  (s), 
and  (bb)  are  revised  and  paragraphs  (ee) 
through  (kk)  are  added  to  read  as 
follows: 

§641.7    Prohibitions. 

***** 

(g)  Possess  a  finfish  without  its  head 
and  fins  intact,  as  specified  in 
§  641.21(b);  or  a  red  snapper  without  its 
head  and  fins  intact,  as  specified  in 
§641.4(q)(l)(iii). 
***** 

(r)  Transfer  reef  fish  at  sea,  as 
specified  in  §  641.24(f);  or  transfer  or 
receive  red  snapper  at  sea,  as  specified 
in§641.4(q)(l)(ii). 

(s)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purciiase,  barter,  trade;  or 
sell,  a  reef  fish — 

(1)  Harvested  from  the  EEZ  by  a  vessel 
that  does  not  have  a  valid  Federal 
I>ermit,  or 

(2)  Possessed  under  the  bag  Umits — as 
specified  in  §  641.24(g). 
***** 

(bb)  Receive  from  a  fishing  vessel,  by 
purchase,  trade,  or  barter,  reef  fish 
harvested  bom  the  EEZ  or  red  snapper 
from  adjoining  state  waters  harvested  by 
or  possessed  on  board  a  vessel  with  a 
Federal  permit,  without  a  dealer  permit, 
as  specified  in  §  641.4(a)(2). 
***** 

(ee)  Falsify  information  required  for 
administration  of  the  individual 
transferable  quota  (ITQ)  system 
specified  in  §641.10. 
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(ff)  Possess  an  ITQ  coupon  not  issued 
to  hini  or  her  or,  if  acquired  by  transfer, 
without  all  required  sale  endorsements 
properly  completed  thereon,  as 
specified  in  §641. 10(b)(3). 

(gg)  Possess  red  snapper  in  or  from 
the  EEZ,  or  on  board  a  federally 
permitted  vessel,  in  an  amount 
exceeding  the  total  of  the  ITQ  coupons 
on  board,  or  without  the  vessel  permit 
on  board,  as  specified  in  §  641.10(b)(4). 

(hh)  Fail  to  sign  and  date  the 
"Fisherman"  part  of  ITQ  coupons  or  fail 
to  submit  such  coupon  parts  with  the 
logbook  forms  for  that  fishing  trip,  as 
specified  in  §641. 10(b)(5). 

(ii)  Transfer  red  snapper  harvested 
from  the  EEZ,  or  possessed  by  a 
permitted  vessel,  to  a  dealer  who  does 
not  have  a  Federal  permit,  or  fail  to  give 
a  dealer  the  "Fish  House"  part  of  ITQ 
coupons,  as  specified  in  §  641.10(b)(6). 

(jj)  As  a  permitted  dealer — 

(1)  Receive  red  snapper  from  a  vessel 
that  does  not  have  a  reef  fish  permit; 

(2)  Fail  to  receive  the  "Fish  House" 
part  of  ITQ  coupons  in  denominations 
at  least  equal  to  the  eviscerated  weight 
of  red  snapper  received;  or 

(3) — Fail  to  properly  complete  the 
"Fish  House"  parts  of  ITQ  coupons  as 
specified  in  §641. 10(b)(7). 

(kk)  Fail  to  make  ITQ  coupons 
available  to  an  authorized  officer,  as 
specified  in  §641. 10(b)(5)  and  (b)(7). 

7.  Section  641.10  is  added  to  subpart 
A  to  read  as  follows: 

$641.10    Red  snapper  Individual 
transferable  quota  (ITQ)  system. 

The  ITQ  system  established  by  this 
section  will  remain  in  effect  for  4  years 
after  the  date  that  ITQ  coupons  must  be 
carried  on  board,  during  which  time 
NMFS  and  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
evaluate  the  effectiveness  of  the  system. 
Based  on  the  evaluation,  the  system  may 
be  modified,  extended,  or  terminated. 

(a)  Percentage  shares.  (1)  Initial 
percentage  shares  of  the  annual 
commercial  quota  of  red  snapper  will  be 
assigned  to  persons  in  accordance  with 
the  procedure  specified  in  Amendment 
8  to  the  Fishery  Management  Plan  for 
the  Reef  Fish  Fishery  of  the  Gulf  of 
Mexico  (FMP)  and  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section.  Each 
person  will  be  notified  by  the  Regional 
Director  of  his  or  her  initial  percentage 
shares.  If  additional  shares  become 
available  to  NMFS,  such  as  by  forfeiture 
pursuant  to  subpart  F  of  15  CFR  part 
904  for  rule  violations,  such  shares  will 
be  proportionately  issued  to 
shareholders  based  on  their  shares  as  of 
November  1  after  the  additional  shares 
become  available.  If  additional  shares 
are  required  to  be  issued  by  NMFS,  such 


as  m^fae  required  in  the  resolution  of 
disputes,  existing  shares  will  be 
proportionately  reduced.  This  reduction 
of  shares  will  be  based  on  shares  as  of 
November  1  after  the  required  addition 
of  shares. 

(2)  All  or  a  portion  of  a  person's 
percentage  shares  may  be  transferred  to 
another  person  who  is  a  U.S.  citizen  or 
permanent  resident  ahen.  (See 
paragraph  (c)(5)  of  this  section  for 
restrictions  on  the  transfer  of  shares  in 
the  initial  months  under  the  ITQ 
system).  Transfer  of  shares  must  be 
reported  on  a  form  available  from  the 
Regional  Director.  The  Regional  Director 
will  confirm,  in  writing,  each  transfer. 
The  effective  date  of  each  transfer  is  the 
confirmation  date  provided  by  the 
Regional  Director.  The  confirmation 
date  will  normally  be  not  later  than  3 
working  days  after  receipt  of  a  properly 
completed  transfer  form.  However, 
reports  of  share  transfers  received  by  the 
Regional  EHrector  from  November  1 
through  December  31  will  not  be 
recorded  or  confirmed  until  after 
January  1.  A  fee  will  be  charged  for  each 
transfer  of  percentage  shares.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service  provided 
by  NOAA  to  non-Federal  recipients.  The 
fee  may  not  exceed  such  costs  and  will 
be  specified  with  each  transaction  form. 
The  appropriate  fee  must  accompany 
each  submitted  transaction  form. 

(3)  On  or  about  Jemuary  1  each  year, 
the  Regional  Director  will  provide  each 
red  snapper  shareholder  with  a  list  of  all 
red  snapper  shareholders  and  their 
percentage  shares,  reflecting  share 
transactions  as  indicated  on  properly 
completed  transaction  forms  received 
through  October  31.  Updated  lists  may 
be  obtained  at  other  times  by  written 
request  to  the  Regional  Director. 

(b)  ITQs.  (1)  Annually,  as  soon  after 
November  15  as  the  following  year's  red 
snapper  commercial  quota  is 
established,  the  Regional  Director  will 
calculate  each  red  snapper  shareholder's 
ITQ  in  terms  of  eviscerated  weight.  Each 
ITQ  is  the  product  of  the  red  snapper 
commercial  quota,  in  whole  weight,  for 
the  ensuing  fishing  year,  the  factor  for 
converting  whole  weight  to  eviscerated 
weight,  and  each  red  snapper 
shareholder's  percentage  share, 
reflecting  share  transactions  reported  on 
forms  received  by  the  Regional  Director 
through  October  31. 

(2)  The  Regional  Director  will  provide 
each  red  snapper  shareholder  with  ITQ 
coupons  in  various  denominations,  the 
total  of  which  equals  his  or  her  ITQ,  and 
a  copy  of  the  calculations  used  in 


determining  his  or  her  ITQ.  Each 
coupon  will  be  coded  to  indicate  the 
initial  recipient. 

(3)  An  ITQ  coupon  may  be  transferred 
by  completing  the  sale  endorsement 
thereon,  including  the  name  of  the 
recipient  and  the  sicnature  of  the  seller. 

(4)  Except  when  the  red  snapperbag 
limit  applies,  red  snapper  in  or  from  tie 
EEZ  or  on  board  a  vessel  that  has  been 
issued  a  reef  fish  permit  under  §  641.4 
may  not  be  possessed  in  an  amount,  in 
eviscerated  weight,  exceeding  the  total 
of  ITQ  coupons  on  board.  (See 

§  641.24(a)  for  applicability  of  the  bag 
limit.) 

(5)  Prior  to  termination  of  a  trip,  the 
operator's  signature  and  the  date  signed 
must  be  written  in  ink  on  the 
"Fisherman"  part  of  ITQ  coupons 
totalling  at  least  the  eviscerated  weight 
of  the  red  snapper  on  board.  The 
"Fisherman"  part  of  each  such  coupon 
must  be  separated  from  the  coupon  and 
submitted  with  the  logbook  forms  for 
that  fishing  trip.  An  owner  or  operator 
of  a  vessel  must  make  available  to  an 
authorized  officer  all  ITQ  coupons  in 
his  or  her  possession  upon  request. 

(6)  Red  snapper  harvested  &t)m  the 
EEZ  or  possessed  by  a  vessel  with  a 
permit  issued  und«r  §  641.4  may  be 
transferred  only  to  a  dealer  with  a 
permit  issued  under  §  641.4.  The  "Fish 
House"  part  of  each  ITQ  coupon  must 
be  given  to  such  dealer  in  amounts 
totalling  at  least  the  eviscerated  weight 
of  the  red  snapper  transferred  to  that 
dealer. 

(7)  A  dealer  with  a  permit  issued 
under  §  641.4  may  receive  red  snapper 
only  from  a  vessel  that  has  on  board  a 
reef  fish  permit  issued  under  §  641.4.  A 
dealer  must  receive  the  "Fish  House" 
part  of  ITQ  coupons  totalling  at  least  the 
eviscerated  weight  of  the  red  snapper 
received.  The  dealer  must  enter  the 
permit  number  of  the  vessel  received 
from,  enter  the  dealer's  permit  number, 
date  and  sign  each  such  "Fish  House" 
part,  and  submit  all  such  parts  as 
required  by  §  641.5(d)(2).  A  dealer  must 
make  available  to  an  authorized  officer 
all  ITQ  coupons  in  his  or  her  possession 
upon  request. 

(c)  Procedures  for  Implementation — 
(1)  Initial  shareholders.  The  following 
persons  are  initial  shareholders  in  the 
red  snapper  ITQ  system: 

(i)  Either  the  owner  or  operator  of  a 
vessel  with  a  valid  permit  on  August  29, 
1995,  provided  such  owner  or  operator 
have  landing  of  red  snapper  during  the 
period  1990  through  1992.  If  the  earned 
income  of  an  ofterator  was  used  to 
quahfy  for  the  permit  that  is  valid  on 
August  29,  1995.  such  operator  is  the 
initial  shareholder  rather  than  the 
owner.  In  the  case  of  an  owner,  a  person 
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includes  a  corporation  or  other  legal 
entity;  and 

(ii)  A  historical  captain.  A  historical 
captain  means  an  operator  who — 

(A)  From  November  6, 1989,  through 
1993,  fished  solely  under  verbal  or 
written  share  agreements  with  an 
owner,  and  sudi  agreements  provided 
for  the  operator  to  be  responsible  for 
hiring  the  crew,  who  was  paid  from  the 
share  under  his  or  her  control; 

(B)  Landed  from  that  vessel  at  least 
5,000  lb  (2,268  kg)  of  red  snapper  per 
year  in  2  of  the  3  years  1990, 1991,  and 
1992; 

(C)  Derived  more  than  50  percent  of 
his  or  her  earned  income  fix)m 
commercial  fishing,  that  is,  sale  of  the 
catch,  in  each  of  the  years  1989  through 
1993;  and 

P)  Landed  red  snapper  prior  to 
November  7, 1989. 

(2)  Initial  shares,  (i)  Initial  shares  will 
be  apportioned  to  initial  shareholders 
based  on  each  shareholder's  average  of 
the  top  2  years'  landings  in  1990, 1991, 
and  1992.  However,  no  person  who  is 
an  initial  shareholder  under  paragraph 
(c)(1)  of  this  section  will  receive  an 
initial  percentage  share  that  will  amount 
to  less  than  100  lb  (45.36  kg),  whole 
weight,  of  red  snapper  (90  lb  (41  kg), 
eviscwated  weight). 

(ii)  The  percentage  shares  remaining 
after  the  minimum  shares  have  been 
calculated  under  paragraph  (c)(2)(i)  of 
this  sections  will  be  apportioned  based 
on  each  remaining  shareholder's  average 
of  the  top  2  years'  landings  in  1990, 
1991,  and  1992.  In  a  case  where  a 
landing  is  associated  with  an  owner  and 
a  historical  captain,  such  landing  will 
be  apportioned  between  the  owner  and 
historical  captain  in  accordance  with 
the  share  agreement  in  effect  at  the  time 
of  the  landing. 

(iii)  The  determinations  of  landings  of 
red  snapper  during  the  period  1990 
through  1992  and  historical  captain 
status  will  be  made  in  accordance  with 
the  data  collected  under  Amendment  9 
to  the  FMP.  Those  data  identify  each  red 
snapper  landing  during  the  period  1990 
through  1992.  Eadi  landing  is 
associated  with  an  owner  and,  when  an 
operator's  earned  income  qualified  him 
or  her  for  the  vessel  permit  at  the  time 
of  the  landing,  with  such  operator. 
Where  appropriate,  a  landing  is  also 
associated  with  a  historical  captain. 
However,  a  red  snapper  landiftgs  record 
during  diat  period,  that  is  associated 
solely  with  an  ovtmer  may  b^etained  by 
that  owner  or  transferred  as  follows: 

(A)  An  OMmer  of  a  vessel  with  a  valid 
reef  fish  permit  on  August  29, 1995, 
who  transferred  a  vessel  permit  to 
another  vessel  owned  by  him  or  her  will 


retain  the  red  snapper  landings  record 
for  the  previous  vessel. 

(B)  An  owner  of  a  vessel  with  a  valid 
reef  fish  permit  on  August  29, 1995.  will 
retain  the  landings  record  of  a  permitted 
vessel  if  the  vessel  had  a  change  of 
ownership  to  another  entity  without  a 
substantive  change  in  control  of  the 
vessel.  It  will  be  presumed  that  there 
was  no  substantive  change  in  control  of 
a  vessel  if  a  successor  in  interest 
received  at  least  a  50  percent  interest  in 
the  vessel  as  a  result  of  the  change  of 
ownership  whether  the  change  of 
ownership  was — 

(2)  From  a  closely  held  corporation  to 
its  majority  shareholder, 

(2)  From  an  individual  who  became 
the  majority  shareholder  of  a  closely 
held  corporation  receiving  the  vessel; 

{3)  Between  closely  held  corporations 
vdth  a  common  majority  shareholder;  or 

[4]  From  one  to  another  of  the 
following:  Husband,  wife,  son,  daughter, 
brother,  sister,  mother,  or  father. 

(C)  In  other  cases  of  transfer  of  a 
permit  through  change  of  ownership  of 
a  vessel,  an  owner  of  a  vessel  with  a 
valid  reef  fish  permit  on  August  29, 
1995,  will  receive  credit  for  the  landings 
record  of  the  vessel  before  his  or  her 
ownership  only  if  there  is  a  legally 
binding  agreement  for  transfer  of  the 
landings  record. 

(iv)  Requests  for  transfers  of  landings 
records  mvist  be  submitted  to  the 
Regional  Director  within  15  days  after 
the  date  of  publication  of  the  final  rule 
to  implement  the  ITQ  system.  The 
Regional  Director  may  require 
documentation  supporting  such  request. 
After  considering  requests  for  transfers 
of  landings  records,  the  Regional 
Director  will  advise  each  inidal 
shareholder  or  applicant  of  his  or  her 
tentative  allocation  of  shares. 

(3)  Notification  of  status.  The 
Regional  Director  will  advise  each 
owner,  operator,  and  historical  captain 
for  whom  NMFS  has  a  record  of  a  red 
snapper  landing  during  the  period  1990 
through  1992,  including  those  who 
submitted  such  record  imder 
Amendment  9  to  the  FMP,  of  his  or  her 
tentative  status  as  an  initial  shareholder 
and  the  tentative  landings  record  that 
will  be  used  to  calculate  his  or  her 
initial  share. 

(4)  Appeals,  (i)  A  special  advisory 
panel,  appointed  by  the  Gulf  of  Mexico 
Fishery  Management  Coimcil  to 
function  as  an  appeals  board,  will 
consider  written  requests  from  persons 
who  contest  their  tentative  status  as  an 
initial  shareholder,  including  historical 
captain  status,  or  tentative  landings 
record.  In  addition  to  considering 
written  requests,  the  board  may  allow 


personal  appearances  by  such  persons 
before  the  board. 

(ii)  The  board  is  only  empowered  to 
consider  disputed  calculations  or 
determinations  based  on  documentation 
submitted  under  Amendment  9  to  the 
FMP  regarding  landings  of  red  snapper 
during  the  period  1990  through  1992, 
including  transfers  of  such  landings 
records,  or  regarding  historical  captain 
status.  In  addition,  the  board  may 
consider  applications  and 
documentation  of  landings  not 
submitted  under  Amendment  9  if,  in  the 
board's  opinion,  there  is  justification  for 
the  late  application  and  documentation. 
The  board  is  not  empowered  to  consider 
an  application  from  a  person  who 
believes  he  or  she  should  be  eligible 
because  of  hardship  or  other  factors. 

(iii)  A  written  request  for 
consideration  by  the  board  must  be 
submitted  to  the  Regional  Director  not 
later  than  30  days  after  the  date  of 
pubUcation  of  the  final  rule  to 
implement  the  ITQ  system  and  must 
contain  documentation  suppwting  the 
allegations  that  form  the  basis  for  the 
request 

(iv)  The  board  will  meet  as  necessary 
to  consider  each  request  that  is 
submitted  in  a  timely  manner.  Members 
of  the  appeals  board  will  provide  their 
individual  recommendations  for  each 
appeal  to  the  Coimcil,  which  will  in 
turn  submit  its  recommendation  to  the 
Regional  Director.  The  board  and  the 
Council  will  recommend  whether  the 
eligibility  criteria,  specified  in 
Amendment  8  of  the  FMP  and 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  were  correctly  applied  in  each 
case,  based  solely  on  the  available 
record  including  dociunentation 
submitted  by  the  applicant.  The  Cotmdl 
will  also  base  its  recommendation  on 
the  recommendations  of  the  board.  The 
Regional  Director  will  decide  the  appeal 
based  on  the  above  criteria  and  the 
available  record,  including 
documentation  submitted  by  the 
applicant  and  the  recommendation  of 
the  Council.  The  Regional  Director  will 
notify  the  appellant  of  his  decision  and 
the  reason  therefor,  in  writing,  normally 
within  45  days  of  receiving  the 
Council's  recommendation.  The 
Regional  Director's  decision  will 
constitute  the  final  administrative 
action  by  NMFS  on  an  app>eal. 

(v)  Upon  completion  of  the  appeal 
process,  the  Regional  Director  will  issue 
share  certificates  to  initial  shareholders. 

(5)  Transfers  of  shares.  The  following 
restrictions  apply  to  the  transfer  of 
shares: 

(i)  The  transfer  of  shares  is  prohibited 
for  the  first  6  months  after  the  date  that 
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ITQ  coupons  are  required  to  be  carried 
onboard. 

(11)  From  6  months  after  the  date  that 
ITQ  coupons  are  required  to  be  carried 
on  board  to  18  months  after  such  date, 
shares  may  be  transferred  only  to 
persons  who  are  initial  shareholders 
and  are  U.S.  citizens  or  permanent 
resident  aliens. 

8.  In  §  641.24,  paragraphs  (a)(2)  and 
(a)(3)  are  redesignated  as  paragraphs 
(a)(3)  and  (a)(4),  respectively;  in  newly 
redesignated  paragraph  (a)(4),  the 
reference  to  "paragraoh  (a)(2)(ii)(C)"  is 
revised  to  read  "pan.  reph  (a)(l)(ii)(C)": 
paragraph  (a)(2)  is  a. .  )d;  and  paragraph 
(g)  is  revised  to  read  as  follows: 

1641.24    Bag  and  possession  limits, 
(a)  •  •  • 

(2)  hi  addition,  the  bag  limit  for  red 
snapper  applies  to  a  person  on  board  a 
vessel  with  a  permit  specified  in  §  641.4 
when  that  vessel  does  not  have  ITQ 
coupons  on  board. 
•        *        •        •        • 

(g)  Sale.  A  reef  fish  harvested  in  the 
EEZ  by  a  vessel  that  does  not  have  a 
vahd  permit,  as  required  by 
§  641.4(a)(1),  or  possessed  imder  the  bag 
limits  specified  in  paragraph  (b)  of  this 
section,  may  not  be  purchased,  bartered,  - 
traded,  or  sold,  or  attempted  to  be 
purchased,  bartered,  traded,  or  sold. 
[FR  Doc.  95-21327  Filed  a-23-95;  5:01  pml 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  23, 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Ch^ter  35)  since  the  last  list  was 
pubUshed.  This  Ust  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  pn^osing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  nimiber(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  niunber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
peraon. 

Questions  about  the  items  in  the 
hsting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
bom:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W,  Jamie  L. 
Whitten  Bldg.,  Washington,  D.C.  20250, 
(202)  690-2118. 

Revision 

•  Forest  Service 

$pecial-use  Application,  Permitting, 
and  Administration  Program — 
Addendiun 

FS-2700-3,  SF-299,  FS-2700-3A,  FS- 
270O-3B,  FS-2700-4A,  FS-2700-7, 
FS-2700-6,  FS-270O-10,  FS-2700- 
19,  FS-2700-24 

Individuals  or  households;  56,738 
responses;  fifl.488  hours 

Mark  Scheibel  (202)  205-1371 

•  Forest  Service 

Disposal  of  National  Forest  Timbei^ 
Timber  Export  and  Substitution 
Restrictions 


Btisiness  or  other  for-profit;  Fedrard 
government;  26,420  responses;  6,085 
houra 

Rex  Baumback  (202)  20&-O655 

Larry  K.  Robemm, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  95-21387  Filed  8-28-95;  8:45  am] 
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Forest  Service 

Camas  Salvage  Sales,  ftestoration,  and 
Of^Highway  Vehicle  Trail  Complex 
Projects,  Umtf  lis  National  Forest, 
Umatiila  and  Union  Counties,  Oregon 

agency:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  July  15. 1992,  a  notice  of 
intent  to  prepare  an  environmental, 
impact  statement  (EIS)  for  the  Camas 
Salvage  Sales,  Restoration,  and  Off- 
Highway  Vehicle  Trail  Complex  Projects 
on  the  Umatilla  National  Forest  was 
published  in  the  Federal  Register  (57 
FR  31351).  A  draft  EIS  was  released  to 
public  May  1993.  A  Notice  of 
Availability  for  the  draft  EIS  was 
pubhshed  in  the  Federal  Regialer  on 
May  28, 1993  (58  FR  31026),  with  a 
comment  period  on  the  flraft  EIS  ending 
July  23,  1993.  The  Forest  Service  has 
decided  to  terminate  the  preparation  of 
an  EIS  for  this  proposed  action. 
FOR  FURTHER  INFORMATION  CONTACT. 
Direct  questions  regarding  this 
cancellation  to  David  Herr, 
Environmental  Coordinator,  2517  S.W. 
Hailey  Ave.,  Pendleton,  Oregon  97801 
or  telephone  (503)  278-3869. 

Dated:  August  14, 1995. 
John  P.  Kline, 
Acting  Forest  Supervisor. 
[FR  Doc.  95-21374  Filed  8-28-95;  8:45  am] 
HUMQ  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  follovnng  proposals  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Agency:  Economic  Development 
Administration  (EDA). 

Title:  Employment  Data  of  Recipient 
or  Other  Party  Connected  with  EDA 
Assistance. 

Form  Numbeiis):  ED-525. 

Agency  Approval  Number:  0610- 
0021. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  4  noure. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  4  houra. 

Needs  and  Uses:  To  obtain 
employment  data  to  be  analyzed  to 
determine  compliance  status  of 
redpients  or  other  parties  omnected 
with  EDA  projects  as  required  by  15 
CFR8.7. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions  and  State,  Local  or  Tribal 
Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Reqtiired  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer  Don  Arbuckle, 
(202) 395-7340. 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Petition  by  a  Firm  for 
Certification  of  EUgibiUty  to  Apply  for 
Trade  Adjustment  Assistance. 

Form  Number(s):  EDA-840P. 

Agency  Approval  Number:  06 1 0- 
0091. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,576  houra. 

Number  of  Respondents:  197. 

Avg  Hours  Per  Response:  8  houra. 

N^ds  and  Uses:  Inis  form  is 
necessary  for  producing  firms  to  provide 
information  demonstrating  that 
increased  imports  are  an  important 
cause  of  its  decline  in  sales  and/ or 
production  and  to  the  separation  or 
threat  of  separation  of  a  significant 
portion  of  its  workers. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Fisheries  Initiative 
(MARFIN). 

Form  Numberfs):  None. 

Agency  Approval  Number:  0648- 
0175. 
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Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  390  houis. 

Number  of  Respondents:  60. 

Avg  Hours  Per  R^ponse:  6  hours. 

Needs  and  Uses:  llie  MARFIN 
program  provides  financial  assistant  to 
develop,  rejuvenate,  and  maintain  Gulf 
of  Mexico  fisheries.  Any  U.S.  citizen 
may  apply  for  funds  to  conduct  research 
and  development  projects  that  meet 
MARFIN  objectives.  Application 
information  is  needed  to  select  eligible 
projects,  and  reports  are  necessary  to 
track  the  progress  and  results  of  Kmded 
research. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  Federal  Government,  and 
State,  Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Survey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and  Shellfish, 
Northeast  Region. 

Form  Numherfs):  None. 

Agency  Approval  Number:  0648- 
0235. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  10  hours. 

Number  of  Respondents:  54. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Etomestic  processors 
and  joint  venture  operators  in  the  surf 
clam/ocean  quahog  and  squid/mackerel/ 
butterfish  fisheries  are  surveyed  to 
determine  their  intent  and  capacity  to 
utilize  these  species.  The  information 
obtained  is  used  in  the  management  of 
these  fisheries. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  C^ligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Statement  of  Financial  Interests 
(for  Use  by  Members  and  Executive 
Directors  of  Regional  Fishery 
Management  Coimcils). 

Fonn  Numberfs):  NOAA  Form  88-195. 

Agency  Approval  Number:  0648- 
0192. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  122  hours. 

Number  of  Respondents:  209. 

Avg  Hours  Per  Response: 
Approximately  2  hours. 

Needs  and  Uses:  Section  302(k)  of  the 
Magnuson  Fishery  Conservation  and 


Management  Act  requires  disclosure  of 
^financial  interests  in  any  harvesting, 
processing,  or  marketing  activity  by 
nominees,  voting  members,  and 
executive  directors  of  the  regional 
Fishery  Management  Coimcils.  The 
information  is  made  available  for  public 
inspection. 

Affected  Public:  Individuals  or 
households  and  State.  Local  or  Tribal 
Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Report  of  Radio  Transmitting 
Antenna  Construction,  and/or  Removal 
-  Federal  Communications  Conunission 
Rules  and  Regulations  Part  17.56. 

Form  Number(s):  NOAA  Form  76-10. 

Agency  Approval  Number:  0648- 
0096. 

Type  of  Request:  Extension  of  a 
cvurently  approved  collection. 

Burden:  195  hours. 

Number  of  Respondents:  780. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  ^y  construction, 
alteration,  or  removal  of  radio 
transmitting  antenna  must  be  reported. 
The  information  is  used  to  produce 
accurate  aeronautical  charts. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions  and  State,  Local  or  Tribal 
Government. 

Frequency:  Semi-annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Vessel 
Application/Permitting  Process. 

Form  Number{s):  NOAA  Form  88- 
120. 

Agency  Approval  Number:  0648- 
0089. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden:  14  hours. 

Number  of  Respondents:  4. 

Avg  Hours  Per  Response:  1  hoiu. 

Needs  and  Uses:  Section  204  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  provides  that  each 
foreign  nation  with  which  the  U.S.  has 
entered  into  a  Governing  International 
Fishery  Agreement  may  submit  annual 
applications  to  fish  in  the  U.S. 
Exclusive  Economic  Zone.  The 
application  information  enables  NOAA 
to  accomplish  the  permitting  provisions 
of  the  Act. 

Affected  Public:  Businesses  or  other 
fo^-profit  organizations,  and  State, 
Local  or  Tribal  Government. 


Frequency:  Yearly  -  Prior  to  the  new 
fishing  year. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Surf  Clam/Ocean  Quahog 
Transfer  Log. 

Fonn  Numbarfs):  None. 

Agency  Approval  Number:  064S- 
0238. 

Type  of  Request:  Extension  of  a 
cujrrently  approved  collection. 

Burden:  618  hoiuv. 

Number  of  Respondents:  52. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Tlie  suirf  clam  and 
ocean  quahog  fisheries  are  managed 
imder  an  Individual  Transferable  Quota 
(ITQ)  system  under  which  harvest  rights 
are  allocated  to  individual  owners  based 
on  their  percentage  share  of  the  anniial 
quota.  Ownership  is  transferable,  and 
this  form  is  used  to  track  such  transfers. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  to  Shuck  Surf 
Clams/Ocean  Quahogs. 

Form  Number(s):  None. 

Agency  Approval  Number:  0648- 
0240. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2  hours. 

Number  of  Respondents:  2. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  fishery 
management  plan  for  surf  clams. ocean 
quahogs  require  vessel  owners  to  obtain 
approval  for  shucking-at-sea 
operations.  Approval  is  required  to 
facilitate  observer  placement. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Siuvey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and  Shellfish 
(Northwest  Region). 

Fonn  Numberis):  None. 

Agency  Approval  Number:  0648- 
0243. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
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Burden:  10  hours. 

Number  of  Respondents:  60. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  The  U.S.  groimdfish 
industry  in  the  northwest  is  contacted 
up  to  twice  yearly  to  determine  its 
intent  and  capacity  to  utilize  certain 
groundfish  species.  This  information  is 
needed  to  apportion  groundfish  quotas: 
(1)  first  to  the  domestic  industry  and 
secondly  to  foreign  operations;  and  (2) 
within  Oie  domestic  groundfish  industry 
as  required  by  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Semi-Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Inspection  and  Certification: 
Notice  of  Availability  of  NMFS  HACCP- 
based  Inspection  Service. 

fonn  Number{s):  None. 

Agency  Approval  Number:  0648- 
0266. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  6,720  hours. 

Number  of  Respondents:  35. 

Avg  Hours  Per  Response:  167  hoiu«. 

Needs  and  Uses:  The  information 
collected  from  participants  will  be  used 
by  NMFS  in  determining  compliance 
with  the  inspection  program.  The 
reported  information,  the  HACCP  plan, 
describes  the  products  and  processing 
operations,  the  hazards  associated  with 
each  step  of  the  process,  and  the 
facility's  monitoring  procedures.  NMFS 
will  be  auditing  the  facility  and  its 
records  to  determine  the  facility's 
maintenance  of  its  plan. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  maintain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312,  \4th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202  New  Executive  Office 
Building,  Washington.  DC  20503. 


Dated:  August  23, 1995. 
Gerald  Tache. 

Depaitmental  Fonns  Qearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  95-21313  Filed  fr-28-95;  8:45  am] 
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International  Trade  Administration 
[A-68a-810] 

Chrome-Plated  Lug  Nuts  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Termination  in  Part 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunplng  duty  administrative  review 
and  termination  in  part. 

SUMMARY:  On  December  19, 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  from  Taiwan.  The 
review  covers  seven  firms  and  the 
period  September  1. 1992.  through 
August  31, 1993.  Based  on  our  analysis 
of  the  comments  received,  we  determine 
the  dumping  margins  have  not  changed 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  August  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidiunplng  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone 
(202)  482-4195  or  482-3814, 
respectively. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (Act).  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Background 

On  December  19, 1994,  the 
Department  published  the  preliminary 
results  (59  FR  65317)  of  its 
administrative  review  of  the 
antidumping  duty  order  on  chrome 
plated  lug  nuts  ft-ora  Taiwan  (September 
20,  1991,  56  FR  47737).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 


Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished,  which  are  more  than  '  Vie 
Inches  (17.45  millimeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  V*  inches  (19.05  millimeters)  but 
not  over  one  inch  (25.4  millimeters), 
plus  or  minus  Vie  of  an  inch  (1.59  mm). 
The  term  "imfinished"  refers  to 
implated  and/or  imassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capp>ed  lug  nuts  are  not  in  the 
scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  in  the  scope  of 
this  review. 

During  the  period  of  review,  chrome- 
plated  lug  nuts  were  provided  for  under 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive.  This 
review  covera  seven  firms;  Goiumet 
Equipment  (Taiwan)  Corpcffation 
(Gourmet),  Buxton  International 
Corporation  (Buxton),  Chu  Fong 
Metallic  Industrial  Works  Co,  Ltd, 
Transcend  International,  Kuang  Hong 
Industrial  Works,  San  Chien  Industrial 
Works,  Ltd,  and  Everspring  Corporation, 
and  the  period  September  1, 1993. 
through  August  31, 1994. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from  one 
respondent,  Buxton,  and  rebuttal 
comments  from  the  petitioner, 
Consolidated  International  Automotive. 

Comment 

Respondent  believes  that  the 
Department's  use  of  overall  best 
information  available  (BLA)  to  determine 
Buxton's  preliminary  margin  was 
unsupported  by  the  facts  and  not  in 
accordance  wiUi  the  Department's  past 
practice. 

Buxton  believes  that  its  disclosiue  of 
several  "minor  pieces  of  data"  not 
traceable  to  its  audited  financial 
statements  is  "normal  business 
practice"  and  should  not  be  seen  as  a 
deficiency.  Buxton  points  to  the 
Department's  use  of  Sweaters  Wholly  or 
in  Chief  Weight  of  Man-Made  Fiber 
from  Taiwan;  Final  Results  of  Changed 
Circiunstances  Antidiunplng  Duty 
Administrative  Review,  58  FR  32644 
(June  11, 1993)  to  justify  its  claim  that 


44836 


Federal  Register  /  Vol.  60.  No.  167  /  Tuesday,  August  29.  1995  /  Notices 


use  of  BIA  is  incorrect  because  in 
Buxton's  opinion,  Sweaters  from 
Taiwan  advocates  the  use  of  BIA  only  in 
cases  of  gross  inconsistencies  or 
deficiencies. 

Buxton  dtes  Lasko  Metal  Products, 
Inc.  V.  United  States,  Slip  Op.  93-1242 
(Fed.  Cir.  December  29, 1994)  to  point 
out  that  the  purpose  of  the  antidiunping 
(AD)  law  is  to  determine  the  AD  margin 
as  accurately  as  possible.  Buxton 
charges  that  by  basing  the  entire  margin 
on  BIA,  the  Department  has  disregarded 
hundreds  of  verifiable  items.  Also,  they 
claim  the  total  BIA  margin  does  not 
acciuately  reflect  the  true  dumping 
margin. 

Finally,  Buxton  dtes  National  Steel 
Corp.  V.  United  States,  18  Crr_,  Slip. 
Op  94-194,  at  11  (December  13. 1994), 
to  emphasize  that  the  Department  only 
applies  total  BIA  when  a  respondent 
"has  failed  to  submit  information  in  a 
timely  manner,  or  when  part  of  the 
submitted  data  is  sufficiently  flawed  so 
that  the  response  as  a  whole  is  rendered 
unusable."  Buxton  claims  that 
according  to  Usinor  SacUor  v.  United 
States.  Slip  Op.  94-197  at  14  (OT 
December  19, 1994)  total  BIA  is 
improper  when  data  adjustments  are 
minor  or  there  is  an  inadvertent  gap  in 
the  record. 

Petitioner  believes  that  the 
Department  correctly  applied  a  BIA 
margin  to  Buxton.  Petitioner  disagrees 
with  Buxton's  contention  that  the 
"problem  areas  are  minor".  Petitions 
states  that  the  respondent  has  the 
obligation  to  establish  the  validity  and 
accuracy  of  all  its  reported  expenses. 

Petitioner  states  that  the  cooperative 
BIA  rate  assigned  in  the  preliminary 
determination  should  be  higher. 
Petitioner  points  to  Brass  Sheet  and 
Strip  from  Sweden:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (57  FR  29278,  July  1, 1992)  for 
an  explanation  of  the  Department's  BIA 
policy.  There,  the  Department  stated: 
"The  primary  purpose  of  the  BIA  rule  is 
to  induce  respondents  to  provide  the 
'  Department  with  timely,  complete  or 
accurate  information,  so  that  the  agency 
can  achieve  the  fundamental  purpose  of 
the  Tariff  Act,  namely  'determining 
current  margins  as  acciuately  as 
possible'."  Furthermore,  petitioner 
notes  the  Department  stated  in  Final 
Results  of  Antidumping  Ehity 
Administrative  Review.  Steel  Jacks  from 
Canada.  52  FR  32957  (September  1, 
1987):  "To  induce  a  noncomplying 
respondent  to  provide  the  necessary 
response  to  a  future  information  request, 
the  Department  must  select  an 
appropriate  BIA  rate  to  encourage  future 
compliance." 


Petitioner  cites  section  353.37(b)  of 
the  Department's  regulations  which 
defines  the  Department's  latitude  in 
assigning  BIA  rates:  "The  best 
information  available  may  include  the 
factual  information  submitted  in 
support  of  the  petition  or  subsequently 
submitted  by  interested  parties,  *  *  *  If 
an  interested  party  refuses  to  provide 
factual  information  requested  by  the 
Secretary  or  otherwise  impedes  the 
proceeding,  die  Secretary  may  take  that 
into  account  in  determining  what  is  the 
best  information  available."  Petitioner 
further  points  to  Krupp  Stahl  A.G.  v. 
United  States.  Slip  Op.  93-84  (CIT  May 
26,  1993)  where  the  Court  of 
International  Trade  affirmed  the 
Department's  broad  discretion  in 
determining  which  BIA  rate  to  apply. 

Department's  Position 

As  the  Department  previously 
explained  in  the  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Chrome-Plated  Lug  Nuts  from 
Taiwan.  59  FR  65317  (December  19. 
1994).  reliance  on  the  accounting 
system  used  for  the  preparation  of  the 
audited  financial  statements  is  a  key 
and  vital  part  of  the  Department's 
determination  that  a  company's  sales 
and  constructed  value  data  are  credible. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-To-Length  Carbon  Steel 
Plate  bom  Korea.  58  FR  37176,  37186 
(July  9. 1993).  The  reason  for  this  is  that 
use  of  internal  dociunents  that  have  not 
been  audited  and  are  not  used  for 
preparation  of  the  financial  statements 
or  for  any  purpose  outside  internal 
deliberations  of  the  company  does  not 
guarantee  the  acciuacy  of  the 
information  contained  in  the 
dociunents.  Without  such  assurance, 
such  costs  are  not  verifiable. 

Buxton  used  data  from  internal 
doounents  that  could  not  be  traced  to 
its  audited  finandal  statements.  As  a 
result,  it  was  not  possible  for  the 
Department  to  follow  its  standard 
practice  of  reconciling  a  company's 
sales  and  cost  data  to  the  company's 
audited  financial  statements.  See  Notice 
of  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Chrome- 
Plated  Lug  Nuts  fit)m  Taiwan.  59  FR 
65317  (December  19. 1994). 

It  is  not  enough  for  Buxton  simply  to 
claim  that  it  reported  its  normal 
business  practices  with  respect  to 
certain  expenses  because  this  can  in  no 
way  compensate  for  the  fact  that  certain 
expenses  cannot  be  traced  to  its 
independently  audited  finandal 
statements.  In  this  respect,  a  claim  of 


"normal  business  practices"  caimot 
overcome  the  deficiencies  and 
inconsistencies  present  in  its  response. 
See  Sweaters  Wholly  or  in  Chief  Weight 
of  Man-Made  Fiber  from  Taiwan;  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  58  FR  32644,  32652  June  11. 
1993. 

Buxton  misinterprets  Sweaters  from 
Taiwan  as  advocating  use  of  BIA  only  in 
cases  of  gross  inconsistendes  or 
deficiendes.  Rather,  the  Department 
determined  that  BIA  was  appropriate  in 
Sweaters  from  Taiwan  because  the 
respondent's  financial  records  were 
unreliable,  as  in  the  present  case  with 
Buxton.  Because  Buxton's  records 
cannot  be  reconciled  to  its  audited 
financial  statements,  the  Department 
caimot  be  assured  that  all  sales  and 
costs  have  been  appropriately  reported. 
Similarly,  in  this  respect,  in  Sweaters 
from  Taiwan  the  Department  was 
imable  to  determine  to  what  extent 
transactions  of  a  company  were  not 
recorded,  and  thus,  "the  Department 
could  not  confirm  that  these 
transactions  totaled  only  a  few  hundred 
dollars  nor  could  we  confirm  that  these 
were  minor  expenses,"  58  FR  at  32651. 
Because  the  Department  was  unable  to 
verify  the  acciu-acy  or  completeness  of 
Buxton's  response,  the  E)epartment  was 
compelled  by  section  776(c)  of  the  Ad 
to  use  BIA.  See  Memorandum  to  Holly 
Kuga,  Director,  Office  of  Antidumping 
Compliance:  "Chrome-Plated  Lug  Nuts 
bom  Taiwan  9/1/92-8/31/93  Use  of  Best 
Information  Available"  (Jan.  12, 1995). 
in  the  proprietary  file  of  this  case  in  the 
Central  Records  Unit,  Room  B-099. 

Buxton's  reliance  on  National  Steel 
Corps  is  also  misplaced.  For  the  reasons 
explained  above,  the  Department 
determined  that  Buxton's  submission 
was  suffidently  flawed  so  as  to  be 
uiueliable  because  Buxton  could  not 
recondle  that  submission  to  its  audited 
finandal  statements.  Thus,  contrary  to 
Buxton's  assertions.  National  Steel 
Corps  supports  the  Department's 
determination  to  use  BIA  because  in 
both  cases,  "part  of  the  submitted  data 
is  suffidently  flawed,  so  that  the 
response  as  a  whole  is  rendered 
unusable."  Slip  Op.  94-194  at  11. 
While  we  do  not  disagree  with 
Buxton's  reference  to  Lasko  Metal  for 
the  general  statutory  proposition  that 
dumping  margins  should  be  determined 
as  accurately  as  possible,  that  statutory 
purpose  cannot  be  carried  out  when  part 
of  the  data  submitted  by  the  responding 
party  is  so  flawed  that  it  cannot  be  used. 
Thus,  the  court's  statement  in  National 
Steel  Corp.  that  the  purpose  of  BIA  is 
"to  induce  respondents  to  provide 
Commerce  with  requested  information 
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in  a  timely,  complete,  and  accurate 
maimer  *  *  *  "  is  more  to  the  point  in 
this  case.  Slip  OP.  94-194  at  8. 
Furthermore,  when  the  Department 
must  resort  the  BIA,  the  courts  have 
recognized  that  "(the  best  information 
available  is  not  necessarily  the  most 
accurate  information;  rather  it  is 
information  that  has  become  usable  due 
to  a  respondent's  failure  to  provide 
accurate  information."  Usinor  Sacilorv. 
United  States,  Slip  op.  94-197  at  12 
(OT  December  19, 1994)  (dtations 
omitted).  Accordingly,  because  Buxton's 
sxibmission  could  not  be  recondled  to 
its  audited  finandal  statements,  we 
hove  determined  to  continue  to  apply 
BL\  to  Buxton. 

In  choosing  a  BIA  rate  it  is  the 
Department's  policy  to  seled  a  rate 
which  will  encourage  respondents  to 
provide  the  necessary  response  to  futxue 
requests.  The  Department  uses  the 
following  two-tier  hierarchy  to  separate 
cooperative  firms  bom  non-cooperative 
firms  (see  Final  Results  of  Antidumping 
Administrative  Review  of  Antifriction 
Bearings  and  Parts  Thereof  from  France, 
et  al.,  58  FR  39739,  July  26, 1993): 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  we 
use  as  BIA  the  higher  of  (1)  The  highest  of 
the  rates  found  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same  country 
of  origin  in  the  LTFV  investigation  or  prior 
administrative  reviews;  or  (2)  the  highest  rate 
found  in  this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the  same 
country  of  origin. 

2.  When  a  company  substantially 
coop>erates  with  our  requests  for  information 
and,  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  manner  or  in  the  form  required 
or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  highest  of  (1)  The  highest  rate  ever 
applicable  to  the  firm  for  the  same  class  or 
kind-of  merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative  review 
or  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  all  others  rate 
from  the  LTFV  investigation;  or  (2)  the 
highest  calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any  firm 
from  the  same  coimtry  of  origin. 

In  this  instance,  second-tier  BIA 
applies  to  Buxton  because  it  cooperated, 
but  nevertheless  failed  to  provide  data 
which  could  be  verified.  As  the 
Department  is  imable  to  compute  a 
margin  fittm  verifiable  information  in 
this  review,  we  determine  that  use  of 
the  all  others  rate  established  in  the 
LTFV  investigation  is  reasonable. 

We  are  not  convinced  that  there  is 
justification  in  this  case  to  depart  frtim 
oiu  past  practice  in  determining  the 
cooperative  BIA  rate. 


Final  Results  of  Review 

As  a  result  of  comments  received,  we 
have  not  changed  our  preliminary 
results. 


Manufacturer/exporter 


Gourmet  Equipment  (Taiwan) 
Corporation  „.. 

Buxton  International  Corporatkxi .. 

Chu  Fong  Metallic  Industrial 
Works  Co.  Ltd 

Transcend  Intematwnal 

Kuang  Hong  Industrial  Works  

San  Chien  industrial  Works.  Ltd  .. 

Everspring „ 


Percent 
margin 


6.47 
6.93 

10.67 
10.67 
10.67 
10.67 
6.93 


*No  shipments  or  sales  sut)|ect  to  this  re- 
view. The  firm  had  no  irxlMdual  rate  from  any 
segment  of  this  proceeding,  so  we  are  appiy- 
ing  ttie  all  ott>ers  rate  from  ttw  LTFV  investiga- 
tion. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subjed  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Art:  (1) 
TTie  cash  deposit  rate  for  the  reviewed 
firms  will  be  the  rates  outlined  above; 
and  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufarturer  is  a  firm 
covered  in  this  or  any  previous  review 
condurted  by  the  Department,  the  cash 
deposit  rate  will  be  6.93%,  the  all  others 
rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effed  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  thefr  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbiu-sement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subjed  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Ad  (19  U.S.C  1675(a)(ljj 
and  19  CFR  353.22. 

Dated:  August  4, 1995. 
Susan  G.  Ewannan, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9S-21431  Filed  8-28-45;  8:45  am] 
BNJJNO  OOOC  M10-OS-M 

[A-«83-81(q 

Chrome-Piated  Lug  Nuts  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  a 
petitioner,  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  from  Taiwan.  The 
review  covers  21  manufadurers/ 
exporters  of  the  subjed  merchandise  to 
the  United  States  for  the  period 
September  1,  1993.  through  August  31. 
1994.  The  review  indicates  the  existence 
of  margins  for  the  firms. 

We  nave  preliminarily  d^ermined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instrud  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  29.  2995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner. 
Office  of  Antidumping  Compliance, 
Impart  Administration.  International 
Trade  Administration,  U.S.  Department 
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of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW<,  Washington. 
DC  20230:  telephone  (202)  482-4195  or 
482-3814,  respectively. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  reg\ilations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20. 1991,  the 
Department  published  the  antidimiping 
duty  order  on  chrome-plated  lug  nuts 
from  Taiwan  (56  FR  47736).  The 
Department  published  a  notice  of 
"Opportxmity  to  Request  Administrative 
Review"  on  September  2,  1994  (59  FR 
45664).  The  petitioner,  Consolidated 
International  Automotive,  Inc. 
(Consolidated),  requested  that  we 
conduct  an  administrative  review  for 
the  period  September  1, 1993,  through 
August  31, 1994.  We  published  a  notice 
of  "Initiation  of  Antidiunping  and 
Countervailing  Duty  Administrative 
Review"  on  October  13,  1994  (59  FR 
51939).  and  sent  questionnaires  to  the 
following  firms:  Anmax  Industrial  Co., 
Ltd.  (Anmax),  Buxton  International 
Corporation  (Buxton).  Chu  Fong 
Metallic  Electric  Co..  Everspring  Plastic 
Corp.  (Everspring).  Gingen  Metal  Corp. 
(Gingen).  Goldwinate  Associates,  Inc. 
(Goldwinate).  Gourmet  Equipment 
Corporation  (Gourftiet).  Hwen  Hsin 
Enterprises  Co.,  Ltd.  (Hwen),  Kwan  How 
Enterprises  Co..  Ltd.  (Kwan  How),  Kwan 
Ta  Enterprises  Co.  Ltd.  (Kwan  Ta). 
Kuang  Hong  Industries.  Ltd.  (Kuang), 
Multigrand  Industries  Inc.  (Multigrand), 
San  dbien  Electric  Industrial  Works, 
Ltd.  (San  Chien),  San  Shing  Hardware 
Works  Co.,  Ltd.  (San  Shing),  Transcend 
International  Co.  (Transcend).  Trade 
Union  International  Inc./Top  Line  (Top 
Line).  Uniauto.  Inc.  (Uniauto)  and  Wing 
Tang  Electrical  Manufacturing 
Company.  Inc.  (Wing).  Only  Gourmet 
and  Buxton  responded  to  the 
questionnaire. 

A  review  was  also  initiated  on  Chu 
Fong  Metallic  Industrial  Corporation. 
However,  an  address  could  not  be 
determined  for  Chu  Fong  Metallic 
Industrial  Corporation.  Questionnaires 
that  were  sent  to  Wing.  Hwen.  Kwan 
How.  Kwan  Ta.  and  Kuang  Hong  were 
returned  as  undeliverable.  These  firms 
will  receive  the  "all  others"  rate 
established  in  the  less-than-fair-value 
(LTFV)  investigation. 


The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished,  more  than  'Vie  inches 
(17.45  millimeters)  in  height  and  which 
have  a  hexagonal  (hex)  size  of  at  least 
V*  inches  (19.05  millimeters)  but  not 
more  than  one  inch  (25.4  mm),  plus  or 
minus  Vis  of  an  inch  (1.59  mm).  The 
term  "imfinished"  refers  to  unplated 
and/or  unassembled  chrome-plated  lug 
nuts.  The  subject  merchandise  is  used 
for  securing  wheels  to  cars.  vans,  trucks, 
utility  vehicles,  and  trailers.  Zinc-plated 
lug  nuts,  finished  or  unfinished,  and 
stainless-steel  capped  lug  nuts  are  not  in 
the  scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  in  the  scope  of 
this  review. 

During  the  period  of  review  (FOR), 
chrome-plated  lug  nuts  were  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  7318.16.00.10. 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
piuposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Use  of  Best  Infbrmation  Available  (BIA) 

The  Department  sent  questionnaires 
to,  but  received  no  responses  from  the 
following  firms:  Anmax,  Chu  Fong 
Metallic  Electric  Co.,  Everspring. 
Gingen.  Goldwinate,  Multigrand,  San 
Chien.  San  Shing.  Transcend.  Top  Line, 
and  Uniauto.  Accordingly,  for  these 
companies  we  applied  the  first-tier  BIA 
rate  of  10.67  percent,  which  is  the 
highest  rate  the  Department  foimd  in  the 
original  LTFV  investigation. 

Tne  Department  also  sent 
questionnaires  to  Gourmet  and  Buxton 
who  provided  us  with  responses  to  our 
questionnaires.  However,  the 
Department  was  unable  to  reconcile  the 
data  Gourmet  and  Buxton  submitted  in 
their  responses  to  our  questionnaire  ■ 
with  their  audited  financial  statements 
(see  verification  reports  for  Buxton  and 
Gourmet,  July  21, 1995).  ReUance  on  the 
accoimting  system  used  for  the 
preparation  of  the  audited  financial 
statements  is  a  key  and  vital  part  of  the 
Department's  determination  that  a 
company's  sales  and  constructed  value 
data  are  credible.  Internal  documents 
which  have  not  been  audited  and  are 
not  used  for  the  preparation  of  the 
financial  statements  or  for  any  purpose 
other  than  internal  deliberations  of  the 
company  does  not  guarantee  the 
acciu-acy  of  the  information  contained 
in  the  docimnents  (see  Final 


Determination  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain  Cut-To- 
Length  Carbon  Steel  Plate  from  Korea. 
58  FR  37186  (July  9.  1993)).  Because 
their  submissions  were  unreconcilable 
to  their  audited  financial  statements  and 
thus  unverifiable.  we  have  determined 
to  apply  BIA  to  Gourmet  and  Buxton. 
Because  these  firms  cooperated  with  our 
request  for  information,  we  applied  the 
second-tier  BIA  rate  of  6.47  percent  to 
Gourmet  and  6.93  percent  to  Buxton. 
These  rates  represent  the  highest  rates 
ever  applicable  to  each  firm. 

In  deciding  what  to  use  as  BIA,  the 
Department's  regulations  provide  that 
the  Department  may  take  into  accoimt 
whether  a  party  refuses  to  provide 
requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department 
determines,  on  a  case-by-case  basis, 
what  constitutes  BIA.  For  the  purposes 
of  these  preliminary  results,  we  applied 
the  following  two-tier  BIA  analysis 
where  we  were  unable  to  use  a 
company's  response  for  purposes  of 
determining  a  dumping  margin  (see 
Final  Results  of  Antidumping  Duty 
Administrative  Review  of  Antifriction 
Bearings  and  Parts  Thereof  from  France, 
et  al.,  58  FR  39739,  July  26, 1993): 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  we 
used  as  BIA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same  country 
of  origin  in  the  original  LTFV  or  prior 
administrative  reviews;  or  (2)  the  highest  rate 
found  in  this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the  same 
country  of  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for  information 
and.  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  manner  or  in  the  form  required 

or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  higher  of  (1)  the  highest  rate  ever 
applicable  to  the  firm  for  the  same  class  or 
kind  of  merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review,  or  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  "all  others"  rate 
&t)m  the  LTFV  investigation;  or  (2)  the 
highest  calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any  firm 
from  the  same  country  of  origin. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
September  1.  1993,  through  August  31, 
1994: 
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Manufacturer/exporter 


Goumwt  Equipment  (Taiwan) 
Corporation  .-. 

Buxton  Intematxxiai 

Chu  Fong  Metallic  Electric  Co 

Transcend  Intemational 

Kuang  Hong  Industrial  Works  

San  Chien  Industrial  Wotks,  Ltd  .. 

Everspring  Corporation 

Anmax  Industrial  Co..  Ltd 

Everspring  Piastk:  Corp 

Gingen  Metal  Corp 

Goldwinate  Associates,  Inc 

Hwen  Hsin  Enterprises  Co.,  Ltd  ... 

Kwan  How  Enterprises  Co.,  Ltd  ... 

Kwan  Ta  Enterprises  Co.,  Ltd 

Kuang  Hong  Industries  Ltd 

Multigrand  Industries  Inc  

San  Shing  Hardware  Works  Co., 
Ltd  

Trade  Union  Interrurtional  Inc/Top 
Line  _ 

Uniauto,  Inc  _ 

Wing  Tang  Bectrical  Manufactur- 
ing Company 

CtHJ  Fong  Metallic  Industrial  Cor- 
poratkxi  


Percent 
margin 


6.47 

6.93 

10.67 

10.67 

10.67 

10.67 

10.67 

10.67 

10.67 

10.67 

10.67 

6.93 

6.93 

6.93 

6.93 

10.67 

10.67 

10.67 
10.67 

6.93 

6.93 


'     The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  on  each  manufacturer/ 
exporter  directly  to  the  U.S.  Customs 
Service. 

Fiulhermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  those  firms'  rates 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  6.93  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  a 
hearing  within  10  days  of  the  date  of 
pubhcation.  Any  hearing  requested  will 
be  held  as  early  as  convenient  for 
parties  but  not  later  than  44  days  after 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs,  or  other  written 
comments,  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  conunents, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  review,  including  the  results 
of  its  analysis  of  issues  raised  in  any 
such  written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
priofto  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidimiping  duties. 

This  notice  also  serves  as  a 
preliminary  reminder  to  parties  subject 
to  administrative  protective  order  (APO) 
of  their  responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
writh  19  CFR  353.34(d).  Failure  to 
comply  with  the  regulations  and  the 
terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sectien  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  4. 1995. 
Susan  G.  Fiiiiiiimaii. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-21432  Filed  8-28-95;  8:45  am) 

BiLUNQ  CODE  3S10-OS-M 


[0-63^-063] 

Certain  Iron-Metal  Castings  From 
India:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 

Intemational  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1, 1992  through 
December  31, 1992.  We  preliniinarily 
determine  the  net  subsidy  to  be  12.93 
percent  ad  valorem  for  Kajaria  Iron 
Castings  (Kajaria);  0.00  percent  ad 
valorem  for  Dinesh  Brokers.  Pvt.  Ltd. 
(Dinesh)  and  3.54  percent  ad  valorem 
for  all  other  companies.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
comments  in  this  proceeding  are 
requested  to  submit  with  their 
comments  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  their 
position.  ^ 

EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Graham  or  Kristin  Mowry, 
Office  of  Countervailing  Investigations, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230;  telephone: 
(202)  482-4105  and  482-3798. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  October  16, 1980,  the  Department 
published  in  the  Federal  Register  (45 
FR  68650)  the  countervailing  duty  order 
on  certain  iron-metal  mgtingg  from 
India.  On  October  8, 1992,  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (57 
FR  46371)  of  this  countervailing  duty 
order.  On  October  27, 1992,  we  received 
a  timely  request  for  review  from  the 
Municipal  Castings  Fair  Trade  Coimdl 
and  incQvidually-named  members 
(petitioners),  all  of  which  are  interested 
parties. 

We  initiated  the  review,  covering  the 
period  January  1, 1992  through 
December  31, 1992,  on  November  17. 
1993  (58  FR  60600).  The  review  covers 
14  companies  (11  exporters  and  three 
producers  of  the  subject  merchandise), 
which  account  for  virtually  all  exports 
of  the  subject  merchandise  fit>m  India, 
and  12  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
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Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations],  are  provided  solely  for 
further  explanation  of  the  Department's 
coimtervailing  practice.  Although  the 
Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed    • 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  nUemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (January  3, 1995). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  for 
Assessment  and  Deposit  Purposes 

Pursuant  to  Ceramica  Regiomontana. 
S^.  v.  United  States,  853  F.  Supp.  431 
(QT 1994),  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e.. 
the  all-other  rate,  by  "weight  averaging 
the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States,  inclusive  of  zero  rate 
firms  and  de  minimis  firms."  Therefore, 
we  calculated  the  net  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  subsidy  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  rate  received, 
by  each  company  using  as  the  weight  its 
share  of  total  Indian  exports  to  the 
United  States  of  subject  merchandise, 
including  all  companies,  even  those 
with  de  minimis  and  zero  rates.  We  then 
sununed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  bom  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  coimtry-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7  (1994).  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 


rates  difiered  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3).  Two 
companies  (Kajaria  and  Dinesh) 
received  significantly  different  net 
subsidy  rates  during  the  review  period 
pursuant  to  19  CFR  §  355.22(d)(3). 
These  companies  are  treated  separately 
for  assessment  and  cash  deposit 
purposes.  All  other  companies  are 
assigned  the  country-wide  rate. 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Pre-Shipment  Export  Financing 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  financing,  or  "pacldng  credit," 
to  exporters.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
on  presentation  of  a  confirmed  order  or 
letter  of  credit.  In  general,  the  loans  are 
granted  flrar  a  period  of  up  to  180  days. 

In  prior  administrative  reviews  of  this 
order,  this  program  was  determined  to 
be  countervailable  because  receipt  of  the 
loans  under  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferential.  (See  e.g.. 
Final  Results  of  CounteTvailing  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Castings  From  India  (56  FR 
41658;  (August  22, 1991)  (1987  Indian 
Castings  Final  Results);  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52515;  October  21, 
1991)  (1988  Indian  Castings  Final 
Results);  and  Fiital  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52521 ;  October  21. 
1991)  (1989  Indian  Castings  Final 
Results).)  T%ere  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailability.  During  the  review 
period,  the  rate  of  interest  charged  on 
Pre-Shipment  Export  loans  ranged  from 
13  to  15  percent,  depending  on  the 
length  and  date  of  the  loan. 

In  the  case  of  a  short-term  loan 
provided  by  a  government,  the 
Department  uses  the  average  interest 
rate  for  an  alternative  source  of  short- 
term  financing  in  the  coimtry  in 
question  as  a  benchmark.  In 
determining  this  benchmark,  the 
Department  selects  the  predominant 
source  of  short-term  financing  in  the 
coimtry  in  question.  (See  section 
355.44(3)(b)(i)  of  the  Proposed 
Regulations). 

"The  Government  of  India  (GOI) 
classifies  the  companies  under  review 
as  small-scale  industry  companies. 


Therefore,  we  used  the  small-scale 
industry  short-term  interest  rate 
pubUshed  in  a  Reserve  Bank  of  India 
periodical,  Resenre  Bank  of  India 
Aimual  Report  1992-93,  that  was 
submitted  by  the  GOI.  This  publication 
provided  us  with  the  actual  short-term 
small-scale  industry  int^st  rate  of  15 
percent. 

During  the  review  period,  9  of  the  14 
respondent  companies  made  payments 
on  Pre-Shipment  Export  loans  for 
shipments  of  subject  castings  to  the 
United  States. 

To  calculate  the  benefit  from  the  pre- 
shipment  loans  to  these  nine 
companies,  we  compared  the  actual 
interest  paid  on  these  loans  during  the 
review  pwriod  with  the  interest  that 
would  have  been  paid  using  the 
benchmark  interest  rate  of  15  percent.  If 
the  benchmark  rate  exceeded  the 
program  rate,  the  difference  between 
those  amoimts  is  the  benefit.  We  then 
divided  the  benefit  by  either  total 
exports  or  by  total  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  how  the  pre-shipment 
financing  was  reported.  That  is,  if  a 
company  was  able  to  segregate  pre- 
shipment  financing  applicable  to  subject 
merchandise  exported  to  the  United 
States,  we  divided  the  benefit  derived 
from  only  those  loans  by  total  exports  of 
subject  merchandise  to  the  United 
States.  If  a  firm  was  tmable  to  segregate 
pre-shipment  financing,  we  divided  the 
benefit  from  all  pre-shipment  loans  by 
total  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.06  percent  ad 
valorem  for  all  manufactiirers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  Kajaria  and  Dinesh 
which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
Kajaria  is  0.30  percent  ad  valorem.  The 
net  subsidy  for  Dinesh  is  0.00  percent 
ad  valorem. 

2.  Post-Shipment  Export  Financing 

The  Reserve  Bank  of  India,  through 
conamercial  banks,  provides  post- 
shipment  loans  to  exporters  upon 
presentation  of  export  docimients.  Post- 
shipment  financing  also  includes  bank 
discounting  of  foreign  customer 
receivables.  In  general,  post-shipment 
loans  are  granted  for  a  period  of  up  to 
180  days.  The  interest  rate  for  post- 
shipment  financing  ranged  from  12.5  to 
24.75  percent  during  the  review  period. 

In  prior  administrative  reviews  of  this 
order,  this  program  was  determined  to 
be  countervailable  because  receipt  of  the 
loans  imder  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferential.  (See  the 
1988  and  1989  Indian  Castings  Final 
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i?esu7fs.)  There  has  been  no  new 
information  or  evidence  of  changed 
circvunstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
coimtervailability.  For  reasons  stated 
above  for  pre-shipment  financing,  we 
are  using  15  percent  as  our  short-term 
interest  rate  benchmark  for  these  loans. 

On  January  1,  1992,  the  GOI 
introduced  a  program  entitled  "Scheme 
for  Post-Shipment  Credit  Denominated 
in  Foreign  Currency"  (PSCFC).  The 
loans  are  denominated  in  dollars  and 
provided  at  interest  rates  at  or  above  the 
London  Interbank  Offering  Rate 
(LIBOR).  Upon  presentation  of  the 
export  documents,  the  b^ik  will  credit 
the  exporter's  account  in  rupees  for  the 
loan  amount  less  interest.  The  interest 
rate  charged  on  these  loans  ranged  from 
6.5  percent  to  8.5  percent  during  the 
review  period. 

Our  normal  practice  is  to  use  a  foreign 
currency  benchmark  where  loans  are 
denominated  in  foreign  currency.  In  this 
case,  however,  the  Indian  exporter 
borrowing  under  this  program  receives 
rupees.  The  loans  are  generally  repaid 
in  dollars  when  the  customer  makes 
payment.  However,  if  the  customer 
defaults,  the  exporter  must  repay  the 
loan  in  rupees.  Therefore,  as  explained 
more  fuUy  below,  although  the  loans  are 
tied  to  foreign  exchange,  foreign 
currency  benchmarks  are  not 
appropriate. 

Under  these  loans,  the  rupee 
equivalent  of  the  amount  of  principal 
repaid  will  vary  according  to  the 
exchange  rate.  This  occurs  because  the 
principal  remains  constant  in  dollar 
terms,  but  as  the  dollar/rupee  exchange 
rate  varies,  the  amount  of  rupees 
necessary  to  repay  the  constant  dollar 
amoimt  varies.  In  this  situation,  the 
preferred  benchmark  would  be  the 
interest  rate  on  alternative  dollar- 
indexed  loans  in  India.  However,  we 
have  not  been  able  to  locate  such  a 
benchmark,  and  must,  therefore,  use  as 
a  benchmark  a  rupee-denominated 
interest  rate.  To  make  dollar- 
denominated  post-shipment  export 
financing  rates  comparable  to  the 
benchmark,  we  took  account  of  the 
effect  of  movements  in  the  rupee-dollar 
exchange  rate  over  the  loan  period. 

On  Niterch  1, 1992,  the  GOI  introduced 
the  Liberalised  Exchange  Rate 
Management  System,  whereby  the  rupee 
was  made  partly  convertible.  Under  this 
system,  40  percent  of  all  foreign 
eocchange  remitted  was  required  to  be 
exchanged  at  the  official  exchange  rate 
and  the  remaining  iBO  percent  at  a 
market  determined  rate. 

Because  Indian  exporters  and  banks 
jse  two  exchange  rates,  we  have  used 
X)th  of  those  rates  (in  the  proportions. 


40  percent  at  the  official  rate  and  60 
percent  at  the  market  rate)  to  calculate 
the  amount  of  interest  paid  in  rupees, 
adjusting  for  exchange  rate  fluctuations 
between  the  day  of  receipt  and  the  day 
of  repayment.  We  then  compared  the 
interest  that  would  be  paid  on  a 
benchmark  rupee  loan  to  the  interest 
paid  on  the  dollar-indexed  loans.  In  this 
calculation,  we  have  followed  our 
consistent  methodology  of  assuming 
that  interest  would  be  paid  on  the  rupee 
loans  at  the  time  of  repayment.  (See 
section  355.48(b)(3)  of  the  Proposed 
Regulations.) 

During  the  review  period,  11  of  the  14 
respondent  companies  made  payments 
on  post-shipment  export  loans  for 
shipments  of  subject  castings  to  the 
United  States.  One  of  these  11 
companies,  Serampore  Industries 
Private  Ltd.  (Serampore),  provided 
incomplete  post  shipment  loan 
information  in  its  response  to  our 
questionnaire.  We  have  requested 
Serampore  provide  the  complete  post- 
shipment  loan  information.  Since  we 
have  not  received  the  information  in 
time  for  these  preliminary  results,  in 
accordance  with  section  776(c)  of  the 
Act,  we  have  assigned  Serampore  the 
highest  subsidy  rate  for  f>ost-shipment 
loans  calculated  for  another  company  in 
this  review.  We  will  use  the  information 
provided  by  Serampore  in  our  final 
results  of  this  review. 

Also  during  the  review  period,  the 
Reserve  Bank  of  India  refinanced  banks' 
rupee  post-shipment  export  credit  at  a 
rate  of  11  percent  per  amuun,  while 
credit  imder  the  PSCFC  scheme  was 
refinanced  at  5.5  percent  per  annum. 
Such  refinancing  practices  encourage 
lending  to  the  export  sector,  thus, 
driving  down  interest  rates  for  exporters 
while  driving  up  interest  rates  for 
domestic  firms.  Similar  practices  by 
other  central  banks  of  foreign 
governments  have  been  considered  to 
have  been  subsidizing  their  export 
sector,  and  thus  found  to  be 
coimtervailable.  However,  we  were 
unable  to  locate  a  reference  to  use  as  a 
benchmark  for  such  refinancing 
practices.  We  will  continue  to  search  for 
such  a  benchmark,  and  invite  interested 
parties  to  submit  relevant  information. 

To  calculate  the  ad  valorem  subsidy 
we  divided  the  benefit  by  either  total 
exports  or  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  whether  the  company  was 
able  to  segregate  the  post-shipment 
financing  on  the  basis  of  .destination  of 
the  exported  good.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.43  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 


castings,  except  for  Kajaria  and  Dinesh 
which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
Kajaria  is  0.15  percent  ad  valorem.  The 
net  subsidy  for  Dinesh  is  0.00  percent 
ad  valorem. 

3.  Income  Tax  Deductions  Under 
SecUon  80HHC 

Under  section  80HHC  of  the  Income 
Tax  Act,  the  GOI  allows  exporters  to 
deduct  profits  derived  from  the  export 
of  goods  and  merchandise  from  taxable 
income.  In  prior  administrative  reviews 
of  this  order,  this  program  has  been 
determined  to  be  countervailable 
because  receipt  of  benefits  under  this 
program  is  contingent  upon  export 
performance.  (See  the  1988  and  1989 
Indian  Castings  Final  Results.)  There 
has  been  no  new  information  or 
evidence  of  changed  circumstances  in 
this  review  to  warrant  reconsideration 
of  this  program's  countervailability. 

To  calculate  the  benefit  to  each 
company,  we  subtracted  the  total 
amount  of  income  tax  the  company 
actually  paid  during  the  review  period 
from  the  amount  of  tax  the  company 
would  have  paid  during  the  review 
period  had  it  not  claimed  any 
deductions  under  section  80HHC.  We 
then  divided  this  difference  by  the  value 
of  the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  2.97 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  except  for 
KajEuia  and  Dinesh  which  have 
significantly  different  aggregate  benefits. 
The  net  subsidy  for  Kajaria  is  12.39 
percent  ad  valorem.  The  net  subsidy  for 
Dinesh  is  0.00  percent  ad  valorem. 

4.  Import  Mechanisms 

The  GOI  allows  companies  to  transfer 
certain  types  of  import  licenses  to  other 
companies  in  India.  During  the  review 
period,  castings  manu£actiu«re/ 
exporters  sold  Additional  Licenses, 
Replenishment  Licenses,  Exim  Scrip 
Licenses,  and  Special  Exim  Licenses. 
However,  exporters  reported  that  the 
Replenishment  Licenses  and  Exim  Scrip 
Licenses  they  sold  during  the  review 
period  were  for  non-subject 
merchandise.  The  GOI  reported  that  the 
Replenishment  License  Program  was 
terminated  for  exports  made  after 
February  29, 1992.  The  Replenishment 
License  Program  was  replaced  by  the 
Exim  Scrip  Program,  which  was  itself 
terminated  on  March  1, 1992.  On  April 
1, 1992,  the  Special  Exim  License 
Program  was  created  to  replace  the  Exim 
Scrip  Program. 

Additional  licenses  permit  the 
exporter  to  import  a  variety  of  products 
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in  an  amount  equal  to  ten  percent  of  the 
"net  foreign  exchange"  earned  in  the 
previous  year.  Imports  under  an 
additional  license  are  subject  to  customs 
duties  and  there  is  no  obligation  to 
export  the  products  incorporating  the 
imported  inputs. 

Special  E3am  Licenses  are  issued  to 
exporters  based  on  their  net  foreign 
exchange  earnings.  Special  Exim 
Licenses  specify  the  products  that  may 
be  imported  using  the  license  and  the 
exporter  is  not  required  to  incorporate 
the  inputs  into  the  products  it  exports. 

Replenishment  Licenses  permit  the 
replacement  of  imported  inputs  used  in 
exported  products.  The  types  and 
amounts  of  products  which  can  be 
imported  under  a  Replenishment 
License  are  contingent  upon  the 
particular  product  exported.  Exporters 
are  required  to  pay  import  duties  on  the 
inputs  imported  imder  a  Replenishment 
License,  but  the  importer  is  not  required 
to  incorporate  the  inputs  into  the 
product  it  exports.  Additionally, 
Replenishment  Licenses  may  not  be 
issued  to  exporters  utilizing  Advance 
Licenses  to  import  inputs. 

Exim  Scrip  Licenses  are  issued  for  30 
percent  of  the  F.O.B.  value  of  the 
exports.  Import  duties  are  payable  on 
inputs  imported  under  these  licenses 
and  like  Replenishment  Licenses,  they 
may  not  be  issued  to  exporters  utihzing 
Advance  Licenses  to  import  inputs. 

Because  the  companies  received  these 
licenses  based  on  their  statiis  as 
exporters,  we  preliminarily  determine 
that  the  sale  of  these  licenses  is 
countervailable.  See  the  1988  and  1989 
Indian  Castings  Final  Results.  There  has 
been  no  new  information  or  evidence  of 
changed^circtunstances  in  this  review  to 
warrant  reconsideration  of  this 
program's  coimtervailability. 

Smce  companies  receive  Additional 
Licenses  and  Special  Exim  Licenses 
based  on  their  total  export  earnings  from 
the  previous  year,  we  calculated  the 
subsidies  by  dividing  the  total  amoimt 
of  proceeds  a  company  received  from 
sales  of  Additional  Licenses  and  Special 
Exim  Licenses  by  the  total  value  of  its 
exports  of  all  products  to  all  markets. 

Companies  receive  Replenishment 
Licenses  and  Exim  Scrip  Licenses  based 
on  individual  export  shipments.  Since 
the  Replenishment  Licenses  and  Exim 
Scrip  Licenses  sold  by  exporters  during 
the  review  period  were  for  non-subject 
merchandise,  we  do  not  consider  these 
sales  to  have  benefitted  exports  of  the 
subject  merchandise. 

We  preliminarily  determine  the  net 
subsidy  from  the  sale  of  Additional  and 
Special  Exim  Licenses  to  be  0.08 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 


certain  iron-metal  castings,  except  for 
Kajaria  and  Dinesh  which  have 
significantly  different  aggregate  benefits. 
The  net  subsidy  for  Kajaria  is  0.09 
percent  ad  valorem.  The  net  subsidy  for 
Dinesh  is  0.00  percent  ad  valorem. 

U.  Program  Preliminary  Found  Not  To 
Confer  Subsidies  Advance  Licenses 

The  purpose  of  the  advance  license  is 
to  allow  an  importer  to  import  raw 
materials  used  in  the  production  of  an 
exported  product  without  first  having  to 
pay  duty.  Companies  importing  under 
advance  licenses  are  obligated  to  export 
the  products  made  using  the  duty-firee 
imports. 

Ehuing  the  review  period,  eight  of  the 
respondent  castings  manufacturers/ 
exporters  used  advance  licenses  to 
import  pig  iron,  an  input  which  is 
physically  incorporated  into  the  subject 
iron-metal  castings  exported  to  the 
United  States.  Item  (i)  of  the  Illustrative 
List  specifies  that  the  remission  or 
drawback  of  import  duties  levied  oa 
imported  goods  that  are  physically 
incorporated  into  an  exported  product  is 
not  a  countervailable  subsidy,  if  the 
remission  or  drawback  is  not  excessive. 
We  consider  respondents'  use  of 
advance  licenses  to  be  the  equivalent  of 
a  duty  drawback  scheme.  That  is,  they 
used  the  licenses  in  order  to  import,  net 
of  duty,  raw  materials  which  were 
physically  incorporated  into  the 
exported  products.  Since  the  amount  of 
raw  materials  imported  was  not 
excessive  vis-a-vis  the  products 
exported,  we  preliminarily  determine 
that  use  of  the  advance  licenses  was  not 
countervailable.  See  the  1988  and  1989 
Indian  Castings  Final  Results,  and  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rope  from 
India  (Steel  Wire  Rope),  (56  FR  46293, 
September  11, 1991). 

m.  Programs  Preliminarily  Found  Not 
To  Be  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  certain  iron-metal 
castings  did  not  apply  for  or  receive 
benefits  under  these  programs  with 
respect  to  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period:  (1)  Market 
Development  Assistance;  (2)  the 
International  Price  Reimbursement 
Scheme;  (3)  Falta  Free  Trade  Zones  and 
Other  Free  Trade  Zones  Program;  (4) 
Preferential  Freight  Rates;  (5) 
Preferential  Diesel  Fuel  Program;  and  (6) 
100  Percent  Export-Oriented  Units 
Program. 


IV.  Program  Preliminarily  Found  To  Be 
Terminated 

During  the  1990  review,  we  verified 
that  the  GOI  terminated  the  CCS 
program  effective  July  3, 1991.  (See  the 
Verification  of  the  Government  of  India 
(GOI)  Questionnaire  Responses  for  the 
1990  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron-Metal  Castings  from  India  (public 
version)  dated  December  13, 1993, 
located  in  the  Central  Records  Unit, 
room  B-099,  Department  of  Commerce). 
However,  exporters  have  two  years  in 
which  to  file  applications  for  CCS 
rebates  for  exports  made  prior  to  July  3, 
1991.  We  have  found  no  evidence  of  any 
residual  benefits  during  this  review 
period.  Therefore,  we  preliminarily 
determine  that  exporters  of  certain  iron- 
metal  castings  did  not  apply  for  or 
receive  benefits  under  this  program  with 
respect  to  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period. 

Preliminary  Results  of  Review 

For  the  period  January  1, 1992 
through  December  31, 1992,  we 
preliminarily  determine  the  net  subsidy 
to  be  12.93  ad  valorem  for  Kajaria;  0.00 
percent  for  Dinesh;  and  3.54  percent  ad 
valorem  for  all  other  companies.  If  the 
final  restdts  of  this  review  remain  the 
same  as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  assess  the  following 
countervailing  duties  at  the  above 
percentages  of  the  f.o.b.  invoice  price  on 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1, 1992, 
and  on  or  before  December  31, 1992. 
Because  the  total  net  subsidy  for  Dinesh 
Brothers  Pvt.,  Ltd,  is  determined  to  be 
zero,  we  intend  to  instruct  the  Customs 
Service  not  to  assess  coimtervailing 
duties  on  shipments  of  the  subject 
merchandise  with  respect  to  that 
company. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  day  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  §  355.38(e). 


Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29.  1995  /  Notices 


44843 


Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  ten  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  imder 
section  355.38(c)of  the  Department's 
regulations,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  §  1675(a)(1))  and 
19  CFR  §  355.22. 

Dated:  August  18, 1995. 

Susan  G.  Eaaerman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9S-21433  Filed  8-28-95;  8:45  am) 
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[C-«33-063] 

Certain  Iron-Metal  Castings  From 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  January  24, 1995,  the 
Department  of  Conmierce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India  for  the 
period  January  1, 1991  to  E)ecember  31, 
1991.  We  have  completed  this  review 
and  determine  the  net  subsidies  to  be 
0.00  percent  ad  valorem  for  Dinesh 
Brothers,  Pvt.  Ltd.,  41.75  percent  for 
Super  Castings  (India)  Pvt.  Ltd.,  16.14 
percent  for  Kajaria  Iron  Castings  Pvt. 
Ltd.,  and  5.53  percent  ad  valorem  for  all 
other  companies.  We  will  instruct  the 
U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  and  Alexander  Braier, 
Office  of  Countervailing  CompUance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  January  24, 1995  the  Department 
published  in  the  Federal  Register  (60 
FR  4596)  the  preliminary  results  of  its 
administrative  review  of  the 
coimtervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India.  The 
Department  has  now  completed  this 
administrative  review  in  accordance    . 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  resiUts.  On 
February  23, 1995,  case  briefs  were 
submitted  by  the  Municipal  Castings 
Fair  Trade  Council  (MCFTC) 
(petitioners),  and  the  Engineering 
Export  Promotion  Coun^  of  India 
(EEPC)  and  individually-named 
producers  of  the  subject  merchandise 
which  exported  iron-metal  castings  to 
the  United  States  during  the  review 
period  (respondents).  Chi  March  2, 1995, 
rebuttal  briefe  were  submitted  by  the 
MCFTC  and  the  EEPC.  The  comments 
addressed  in  this  notice  were  presented 
in  the  case  briefs. 

The  review  covers  the  period  January 
1, 1991  through  December  31, 1991.  The 
review  involves  14  companies  and  the 
following  programs: 

(1)  Pre-shipment  export  financing 

(2)  Post-shipment  export  financing 

(3)  Income  tax  deductions  under  Section 
80HHC 

(4)  Cash  CompensatoTy  Supfxirt  ((XS) 
Program 

(5)  Sale  of  Import  Licenses 

(6)  Advance  Licenses 

(7)  Market  Development  Assistance 

(8)  International  IMce  Reimbursement 
Scheme 

(9)  Free  Trade  Zones 

(10)  Preferential  Freight  Rates 

(11)  Preferential  Diesel  Fuel  Program 

(12)  100  Percent  Eitport-Oriented  Units 
Program 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Ehities; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed  Rules), 
are  provided  solely  for  further 
explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  vdiich  the  Proposed  Rules 


were  issued,  the  subject  matter  of  these 
regulations  is  being  considered  in 
connection  with  an  ongoing  rulemaking 
proceeding  which,  among  other  things, 
is  intended  to  conform  the  Department's 
regulations  to  the  Uruguay  Round 
Agreements  Act  See  60  FR  80  (Jan.  3, 
1995). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers 
and  fi-ames,  clean-out  covers  and 
firames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  mimicipal  or  pubUc  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  Cor 
Assessment  and  Cash  Dqweit  Purposes 

Pursuant  to  Ceramica  Repomontana, 
S.A.  V.  United  States,  853  F.  Supp.  431, 
439  (OT  1994),  the  Department  is 
reqviired  to  calculate  a  country-wide 
C\^  rate,  i.e.,  the  all-other  rate,  by 
"weight  averaging  the  benefits  received 
by  all  companies  by  their  proportion  of 
exports  to  the  United  States,  inclusive  of 
zero  rate  firms  and  de  minimis  firms." 
Therefore,  we  first  calculated  a  subsidy 
rate  for  each  company  subject  to  the 
administrative  review.  We  then  weight- 
averaged  the  rate  received  by  each 
company  using  as  the  weiglu  its  share 
of  total  bidian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  Three 
companies  (Dinesh  Brothers,  Pvt.  Ltd., 
Super  Castings  (India)  Pvt.  Ltd.,  and 
Kajaria  Iron  Castings  Pvt.  Ltd.)  received 
significantly  different  net  subsidy  rates 
during  the  review  period  pursuant  to  19 
CFR  355.22(d)(3).  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purposes.  All  other 
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companies  are  assigned  the  country- 
wide rate. 

Analysis  of  Ccmunents 

Comment  1 

Petitioners  state  that  the  Department 
improperly  calculated  the  amount  of 
countervailable  beneBt  conferred  by  the 
Cash  Compensatory  Support  (CCS) 
program.  Jhey  state  that  the  Department 
failed  to  follow  its  standard  practice  of 
calculating  benefits  from  a  program 
based  upon  the  date  the  benefit  is 
received  rather  than  the  date  the  benefit 
is  earned.  Petitioners  argue  that  the 
Department  only  calculates  benefits  on 
an  "as  earned"  basis  when  the  benefit 
is  earned  on  a  shipment-by-shipment 
basis  and  the  exact  amoimt  of  the 
benefit  is  known  at  the  time  of  export. 
Petitioners  claim  that  the  CCS  program 
does  not  meet  this  exception  because 
the  exact  amount  of  benefits  to  be 
received  under  the  CCS  program  is  not 
koown  at  the  time  of  export. 

Respondents  state  that  petitioners  are 
incorrect.  Respondents  claim  that  the 
exporter  knew  at  the  time  of  shipment 
the  amount  of  rebate  he  or  she  would 
receive  under  the  CCS  program. 

Department's  Position 

CCS  rebates  are  paid  upon  export  and 
are  calculated  as  a  percentage  of  the 
f  o.b.  invoice  price.  Thus,  these  rebates 
are  earned  on  a  shipment-by-shipment 
basis,  and  the  exact  amount  of  the  rebate 
is  known  at  the  time  of  export. 
Therefore,  the  Department  calculated 
the  benefit  from  the  CCS  program  on  an 
"as  earned"  basis  based  upon  the  date 
of  export,  consistent  with  ova  long- 
standing practice  and  in  conformity 
with  the  Proposed  Rules.  Section 
3S5.48(b)(7)  of  the  Proposed  Rules 
provides  that,  in  cases  of  an  export 
benefit  provided  as  a  percentage  of  the 
value  of  the  exported  merchandise  (such 
as  a  cash  payment  or  an  over-rebate  of 
indirect  taxes),  the  timing  of  the  receipt 
of  coimtervailable  benefits  will  be  the 
date  of  export.  See.  e.g..  Certain  Textile 
Mill  Products  and  Apparel  From 
Colombia,  52  FR  13272  (April  22, 1987), 
Cotton  Shop  Towels  From  Pakistan,  53 
FR  34340  (September  6, 1988),  and 
Certain  Textile  Mill  Products  From 
Thailand,  52  FR  7636  (March  12, 1987). 

Petitioners  argue  that  the  benefits 
from  the  CCS  program  should  not  be 
calculated  in  this  manner  because  it  was 
not  clear  at  the  time  of  export  whether 
the  exporter  would  receive  the  full 
amoimt  of  the  CCS  relate.  They  base 
this  argtunent  on  (1)  the  fact  that,  in  the 
official  pubhcation  in  which  the 
Government  of  India  established  the 
CCS  rates,  it  reserved  the  right  to 


withdraw  or  alter  the  rebates,  and  (2) 
the  fact  that  the  CCS  rebate  percentages 
would  be  reduced  if  the  exporter  waited 
six  months  or  after  the  date  of  export  or 
longer  to  submit  the  applicabon  for  the 
rebates.  However,  the  foct  that  a 
government  may  reserve  the  right  to 
alter  or  terminate  a  program  does  not 
affect  the  timing  of  the  receipt  of 
benefits,  or  whether  the  exporter  knew 
the  amount  of  benefits  he  or  she  would 
receive.  Indeed,  one  of  the  criteria  used 
by  the  Department  to  determine  whether 
a  program  which  rebates  indirect  taxes 
is  countervailable  is  whether  the 
government  periodically  reviews  and 
revises  the  rebate  level  based  on 
changes  in  the  indirect  tax  incidence 
incuned  by  the  exporter.  See,  e.g.. 
Leather  Wearing  Apparel  From 
Argentina  59  FR  25611  (May  17, 1994). 

Under  the  CCS  program,  exporters 
knew  at  the  time  of  export  that  they 
would  receive  the  full  amount  of  the 
CCS  rebate  if  they  submitted  their 
applications  within  six  months  of  the 
date  of  export.  Therefore,  petitionera 
second  point  also  does  not  merit  a 
change  in  our  long-standing  pohcy  of 
calculating  the  benefit  fi-om  the 
overrebate  of  indirect  taxes  based  on  the 
date  of  export  of  the  merchandise. 

Comment  2 

Petitioners  claim  that  the  Department 
improperly  set  the  cash  deposit  rate  for 
the  CCS  program  at  zero.  Petitioners 
state  that  the  Department  may  only 
adjust  the  cash  dap>osit  rate  if  there  has 
been  a  program-wide  change  as  defined 
under  section  355.50  of  the 
Department's  Proposed  Rules. 
Petitioners  claim  that  the  CCS  program 
does  not  quaUfy  for  an  adjusted  cash 
deposit  rate  imder  section  355.50 
because  the  Government  of  India  has 
only  provided  the  Department  with  a 
copy  of  an  ambiguous  announcement  of 
a  suspension  of  the  CCS  program.  They 
state  that  the  announcement  by  India's 
Ministry  of  Commerce  does  not 
constitute  an  "official  act,  such  as  the 
enactment  of  a  statute,  regulation,  or 
decree"  as  required  by  section  355.50  of 
the  Department's  regulations. 
Petitioners  further  state  that  the  CCS 
program  has  only  been  suspended,  not 
terminated.  Petitioners  state  that,  in 
Certain  Fresh  Cut  Flowers  fi'om 
Ecuador,  52  FR  1361  (January  13, 1987), 
the  Depeirtment  determined  that  an 
indefinitely-suspended  program  implied 
the  reinstatement  of  the  program  vras 
possible  and  therefore  refused  to 
consider  the  indefinite  suspension  a 
program-wide  change. 

Respondents  argue  that  the  method  of 
termination  was  as  official  as  necessary 
imder  the  Indian*  system  of  government. 


They  state  that  the  Department  verified 
that  the  program  was  terminated  and 
that  no  daims  for  benefits  under  the 
program  were  made  by  castings 
exporters  after  the  termination  date. 
Respondents  further  state  that  the 
Department  verified  that  there  were  no 
outstand-  -ig  residual  benefits  under  the 
CCS  pro^<  am.  Therefore,  respondents 
conclude  that  the  Department  should 
maintain  the  CCS  deposit  rate  at  zero. 

Department's  Position 

Section  35S.50(a)  of  the  Proposed 
Rules  states  that  the  Department  may 
adjust  the  cash  deposit  rate  when  (1) 
there  has  been  a  program-wide  change 
which  occiirred  prior  to  the 
Department's  preliminary  results  of 
review  and  (2)  the  Department  is  able  to 
measure  the  change  in  the  amount  of 
countervailable  subsidies  provided 
imder  the  program  in  question.  In 
addition,  §  355.50(b)(2)  states  that  the 
change  in  the  program  must  be 
effectuated  by  an  official  act,  such  as  the 
enactment  of  a  statute,  regulation,  or 
decree,  or  contained  in  the  schedule  of 
an  existing  statute,  regulation,  or  decree. 
India's  Ministry  of  Commerce 
terminated  the  CCS  program  as  of  July 
3. 1991.  Therefore,  there  was  a  program- 
wide  change  in  the  CCS  program  which 
(1)  occurred  prior  to  the  January  24, 
1995  preliminary  results  of  review  and 
(2  )  resulted  in  a  change  in  the  amoimt 
of  countervailable  subsidies  that  the 
Department  was  able  to  measure.  This 
program-wide  change  was  effectuated 
by  an  official  government 
announcement  which  satisfies  the 
requirements  of  §  355.50(b)(2). 

We  agree  with  petitionera  that  it  is  our 
practice  not  to  adjust  the  cash  deposit 
rate  for  programs  which  are  suspended 
rather  than  terminated.  However,  we 
disagree  with  petitioners'  assertion  that 
the  CCS  program  is  only  suspended. 
While  the  India  Ministry  of  Commerce 
announcement  terminating  the  program 
refers  to  the  program  as  being 
suspended,  the  conclusion  of  the  notice 
states  that  the  program  has  been 
terminated.  See  the  December  13, 1993 
verification  report  entitled  Verification 
of  the  Government  of  India  (GOI) 
Questionnaire  Response  for  the  1990 
Countervailing  Duty  Order  on  Certain 
Iron-metal  Castings  from  India.  As  the 
verification  report  explains,  officials 
from  the  Government  of  India  confirmed 
that  the  CCS  program  is  terminated. 
Therefore,  we  have  determined  that  the 
CCS  program  has  been  terminated. 

Furthermore,  §  355.50(d)  states  that 
the  Department  will  only  adjust  the  cash 
deposit  rates  for  terminated  programs  if 
it  determines  that  residual  benefits  will 
not  be  bestowed  under  the  terminated 
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program.  As  stated  in  the  Preliminary 
Results  of  this  review,  to  ascertain 
whether  castings  exportera  received  any 
residual  benefits  from  this  terminated 
program,  we  reviewed  the  exporters 
accounting  ledgers  through  September 
1993  (which  was  the  time  of  our 
verification  for  the  1990  administrative 
review  and  over  two  years  after  the 
effective  termination  of  the  CCS 
program  which  was  July  3, 1991).  Based 
upon  this  examination,  we  found  no 
evidence  of  any  application  for  or 
receipt  of  residual  benefits  under  the 
CCSproeram. 

Therefore,  we  confirm  the  decision 
made  in  the  Preliminary  Results  that  the 
cash  deposit  rate  be  adjusted  to  zero  for 
the  CCS  program. 

Comment  3 

Petitionera  argue  that,  to  the  extent 
that  any  respondent  received  CCS 
payments  on  non-subject  castings,  the 
Department  should  calculate  and 
countervail  the  value  of  CCS  payments 
on  non-subject  castings  in  these 
administrative  reviews.  They  state  that 
the  Department's  failure  to  countervail 
subsidies  on  non-subject  castings 
exports  is  at  odds  with  the  language  and 
intent  of  the  countervailing  duty  law, 
which  applies  to  any  subsidy  whether 
bestowed  "directly  or  indirectly."  They 
argue  that  subsidies  conferred  on  non- 
subject  castings  should  be  countervailed 
because  these  subsidies  provide  indirect 
benefits  on  exports  of  the  subject 
castings. 

Respondents  state  that  petitionera 
have  misapplied  the  term  "indirectly." 
Tliey  state  that  the  CCS  paid  on  other 
merchandise  is  not  "indirectly"  paid  on 
subject  castings  merely  because  it  is 
paid  to  the  same  producer.  Respondents 
argue  that  there  is  no  benefit — either 
direct  or  indirect — to  the  subject 
merchandise  when  benefits  are  paid  on 
other  products.  Respondents  state  that 
petitioners  are  putting  forth  the  old 
"money  is  fungible"  argument,  which 
has  never  been  accepted  by  the 
Department.  They  state  the  Department 
should  not  do  so  now. 

Department's  Position 

Section  771(5)(A)(ii)  of  the  Act  states 
that  subsidies  can  be  "paid  or  bestowed 
directly  or  indirectly  on  the 
manufacture,  production,  or  export  of 
any  class  or  kind  of  fnerchandise". 
However,  petitionera  have 
misinterpreted  the  term  "indirect 
subsidy."  They  argue  that  a  subsidy  tied 
to  the  export  of  product  B  may  provide 
an  indirect  subsidy  to  product  A,  or  that 
a  reimbursement  of  costs  incurred  in  the 
manufacture  of  product  B  may  provide 
an  indirect  subsidy  upon  the 


manufacture  of  product  A.  As  such,  they 
argue  that  grants  that  are  tied  to  the 
production  or  export  of  product  B, 
should  also  be  countervailed  as  a  benefit 
upon  the  production  or  export  of 
product  A.  This  is  at  odds  with 
established  Department  practice  with 
respect  to  the  treatment  of  subsidies, 
including  indirect  subsidies.  The  term 
"indirect  subsidies"  as  used  by  the 
Department  refisra  to  the  manner  of 
deUvery  of  the  benefit  which  is    . 
conferred  upon  the  merchandise  subject 
to  an  investigation  or  review.  The  term, 
as  used  by  the  Department,  does  not 
imply  that  a  benefit  tied  to  one  type  of 
product  also  provides  an  indirect 
subsidy  to  another  product.  This  kind  of 
interpretation  proposed  by  petitionera  is 
clearly  not  within  the  purview  or  intent 
of  the  statutory  language  under  section 
771(5)(B)(U). 

In  our  Proposed  Rules,  we  have 
clearly  spelled  out  the  Department's 
practice  with  respect  to  this  issue. 
"Where  the  Secretary  determines  that  a 
countervailable  benefit  is  tied  to  the 
production  or  sale  of  a  particular 
product  or  products,  the  Secretary  will 
allocate  the  benefit  solely  to  that 
product  or  products.  If  the  Secretary 
determines  that  a  countervailable 
benefit  is  tied  to  a  product  other  than 
the  merchandise,  the  Secretary  will  not 
find  a  countervailable  subsidy  on  the 
merchandise."  Section  355.47(a).  This 
practice  of  tying  benefits  to  specific 
products  is  an  established  tenet  of  the 
Department's  administration  of  the 
countervaiUng  duty  law.  See,  e.g., 
Industrial  Nitrocellulose  from  France, 
52  FR  833  (January  9, 1987);  Apparel 
from  Thailand.  50  HI  9818  (March  12, 
1985);  and  Extruded  Rubber  Thread 
from  Malaysia,  60  FR  1^515  (April  9, 
1995). 

Comment  4 

Respondents  argue  that  the  CCS 
program  does  not  provide  an  over-rebate 
of  indirect  taxes.  They  argue  that  the 
charges  paid  to  the  Indian  port  authority 
on  imported  pig  iron  are  taxes  paid  to 
the  Government  of  India  and  contend 
that,  while  the  port  charges  are  labeled 
as  "wharfage,  berthage,  pilotage,  and 
towage,"  these  charges  are  more  in  the 
nature  of  taxes  since  they  are  not  tied 
to  the  real  cost  of  these  services. 
Accordingly,  respondents  state  that  the 
Department  shotild  reconsider  its 
finding  that  these  charges  are  service 
charges  rather  than  taxes  and  therefore 
are  not  eligible  for  rebate  under  the  CCS 
program.  In  addition,  they  argue  that, 
even  if  the  CCS  pajrments  may  have 
been  over-rebated,  the  Department  has 
miscalculated  the  over-rebate  by 
disallowing  respondents'  claim  that 


"port  dues"  be  treated  as  an  indirect  tax. 
Respondents  state  that  dues  are  not  fees 
for  services  and  therefore  should  have 
been  allowed  as  offsets  to  the  CCS. 

Petitionera  claim  that  information 
provided  by  respondents  themselves 
reveals  that  the  port  and  harbor  "taxes" 
rebated  under  the  CCS  program  are  not 
indirect  taxes  but  are  charges  for 
services.  They  state  that  respondents' 
position  is  based  upon  the  claim  that 
payment  for  these  charges  is  made  to  the 
Calcutta  Port  Trust,  an  alleged  entity  of 
the  Government  of  India.  Petitionera 
state  that  a  payment  made  to  a 
government  does  not  inherently  mean 
that  the  payment  is  a  tax.  The  type  of 
port  charges  under  discussion  in  the 
CCS  program  are  similar  to  the  user  fees 
charged  by  the  U.S.  government.  User 
fees  are  charged  by  the  government  to 
help  defray  the  government's  cost  of 
providing  a  service  to  the  public,  and 
are  not  regarded  as  taxes  under  U.S. 
law. 

Department's  Position 

The  CCS  program  was  established  to 
provide  a  rebate  of  indirect  taxes 
incurred  on  items  physically 
incorporated  into  an  exported  product 
Items  (h)  and  (i)  of  the  Illustrative  List 
of  Export  Subsidies  permits  the  non- 
excessive  rebate  of  indirect  taxes  and 
import  charges  paid  on  items  physically 
incorporated  into  an  export  product. 
However,  the  Items  (h)  and  (i)  do  not 
permit  the  rebate  of  service  charges  cm 
such  items. 

During  the  verification  of  the  1990 
administrative  review,  we  examined 
information  which  showed  that  the  p<tft 
charges  claimed  by  the  exportera  to  be 
indirect  taxes  were,  in  fact,  service 
charges.  The  documentation  gathered  at 
verification  indicates  that  the  item 
claimed  as  port  charges  included 
berthage,  port  dues,  pilotage,  and 
towage  charges.  See  the  February  25, 
1994  report  titled  Verification  of 
Information  Submitted  by  RSI  India  Pvt. 
Ltd.  for  the  1990  Administrative  Review 
of  the  Countervailing  Duty  Order  on 
Certain  Iron-Metal  Castings  fit>m  India 
which  is  on  file  in  the  Central  Records 
Unit  (room  B009  of  the  Main  Commerce 
Building).  Because  this  was  verified  at 
the  company  level,  we  afforded  the 
Government  of  India  the  opportunity  to 
provide  information  to  demonstrate  that 
the  port  and  harbor  collections  were 
actually  indirect  taxes  rather  than 
charges  for  services.  The  information 
provided  by  the  Government  of  India 
did  not  demonstrate  that  these  charges, 
which  were  used  in  the  calculation  of 
the  indirect  tax  incidence,  were  indirect 
taxes  or  import  charges  that  are 
allowable  under  item  (h)  or  (i)  of  the 
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Illustrative  List  of  Export  Subsidies. 
Therefore,  we  determined  that  the 
charges  in  question  were  service  charges 
rather  than  import  charges.  As  such,  we 
disallowed  these  items  in  the 
calculation  of  the  indirect  tax  incidence 
on  items  physically  incorporated  in  the 
manufacture  of  castings  under  the  CCS 
program.  For  further  discussion  of  this 
analysis,  see  the  May  26, 1994  briefing 
paper  titled  Cash  Compensatory 
Support  (CCS)  Program  which  is  on  file 
in  the  Central  Records  Unit  (room  B009 
of  the  Main  Commeroe  Building). 

Comments 

Petitioners  claim  that  the  Department 
understated  the  benefit  to  Camati(»i 
Enterprise  from  the  CCS  program  in  the 
1991  administrative  review.  They  state 
that  the  Department  relied  upon 
Carnation's  claim  that  it  was  eligible  fat 
only  a  two  percent  CCS  rebate  in 
calculating  its  benefit  from  the  CCS 
program  because  the  company  imported 
more  than  80  percent  of  their  pig  iron. 
Petitioners  state  that  information  in 
Carnation's  questionnaire  indicates  that 
the  company  understated  its  CCS  rebate. 
Furthermore,  petitioners  contend  that 
during  the  verification  of  Carnation's 
response  for  the  1900  review,  the 
Department  confirmed  that  all  claims 
filed  by  Carnation  for  CCS  benefits  for 
subject  castings  were  for  rebates  of  five 
percent.  Therefore,  they  argue  that  in  its 
final  analysis  the  Department  should 
recalculate  the  benefits  to  Carnation 
under  the  CCS  program  based  on  a 
rebate  rate  of  five  percent 

Respondents  state  that  petitioners' 
claim  is  based  on  the  fiict  that  (1) 
Carnation's  financial  statement  shows 
less  than  80  percent  utilization  of  pig 
iron  and  (2)  that  the  financial  statements 
show  that  CCS  receipts  are  greater  than 
five  percent  of  exp<nt  sales. 
Respondents  state  that  percentages  of 
utilization  of  pig  iron  from  year  to  year 
do  not  necessarily  mean  that  less  than 
(or  more  than)  a  certain  amount  was 
imported.  Cany  over  of  inventories  will 
also  afiect  the  calculated  ratios.  In 
addition,  the  amount  of  CCS  rebates 
paid  on  non-sub}ect  merchandise  is 
greater  than  five  percent.  Therefore,  the 
fact  that  the  financial  statement  shows 
more  than  five  percent  CCS  in  terms  of 
sales  does  not  negate  the  &ct  that  only 
two  percent  was  received  on  subject 
castings. 

Department's  Position 

In  its  response  to  the  questionnaire  in 
the  1991  administrative  review. 
Carnation  specifically  stated  that  the 
CCS  rebate  in  effect  for  its  exports  of  the 
subject  castings  was  only  two  percent. 
The  company  stated  that  because  it 


imported  more  than  80  percent  of  its  pig 
iron  during  this  period  it  was  only 
eligible  for  a  two  percent  CCS  rebate.  In 
addition,  the  company  also  stated  that  it 
did  not  use  the  CCS  program  after 
February  1, 1991.  There  is  no 
information  on  the  record  which 
contradicts  that  statement.  Therefore, 
the  benefit  calculated  for  Carnation  in 
the  1991  administrative  review  for  the 
CCS  program  was  based  on  a  two 
percent  rebate. 

Comment  6 

Petitioners  state  that  the  Department 
improperly  failed  to  countervail  the 
value  of  advance  licenses,  because 
advance  licenses  are  simply  export 
subsidies  and  not  the  equivalent  of  a 
duty  drawback  program.  Petitioners 
claim  that  the  advance  license  program 
does  not  meet  the  criteria  of  a  duty 
drawback  system  which  would  be 
permissible  in  light  of  Item  (i)  of  the 
Illustrative  List  of  Export  Studies, 
aimexed  to  the  General  Agreement  on 
TarifEs  and  Trade  (GATT)  Subsidies 
Code  (Illustrative  List).  "Hiey  base  this 
claim  on  the  fact  that  (1)  the  advance 
hcenses  were  not  limited  to  use  just  for 
importing  duty-free  input  miitwrinln 
because  &e  licenses  could  be  sold  to 
other  companies;  (2)  eli^ility  for 
drawback  is  always  contingent  upon  the 
claimant  demonstrating  that  the  amoimt 
of  input  material  contaLied  in  an  export 
is  equal  to  the  amount  of  such  material 
imported,  which  the  resptondents  failed 
to  do;  and  (3)  the  Government  of  India 
made  no  attempt  to  determine  the 
amount  of  material  that  was  physically 
incorporated  (making  normal 
allowances  fat  wraste)  in  the  exported 
product  as  required  under  Item  (i).  For 
these  reeeons,  pqtitionen  state  that  the 
Department  should  countervail  in  full 
the  value  of  advance  licenses  received 
by  respimdents  diuing  the  period  of 
review. 

Respondents  state  that  advance 
licenses  allow  importation  of  raw 
materials  duty  free  for  the  purposes  of 
producing  export  products.  They  state 
that  if  Indian  exportws  did  not  have 
advance  licenses,  the  exporters  would 
import  the  raw  materials,  pay  duty,  and 
then  receive  drawback  upon  export 
Respondents  argue  that,  although 
advance  licenses  are  slighUy  different 
from  a  duty  drawback  system  because 
they  allow  imports  duty  free  rather  than 
provide  for  remittance  of  duty  upon 
exportation,  this  does  not  make  them 
coimtervailablft  Respondents  also  state 
that  no  advance  licenses  were  sold. 

Department's  Position 

Petitionera  have  only  pointed  out  the 
administrative  differences  between  a 


duty  drawback  system  and  the  advance 
license  scheme  used  by  Indian 
exporters.  Such  administrative 
differences  can  also  be  foimd  between  a 
duty  drawback  system  and  an  export 
trade  zone  or  a  bonded  warehouse.  Each 
of  these  systems  has  the  samie  function: 
each  exists  so  that  exportera  may  import 
raw  materials  to  be  incorporated  into  an 
exported  product  without  the 
assessment  of  import  duties. 

The  purpose  of  the  advance  license  is 
to  allow  an  importer  to  import  raw 
materials  used  in  the  production  of  an 
exported  product  Mrithout  first  having  to 
pay  duty.  Companies  importing  imder 
advance  licenses  are  obligated  to  export 
the  products  made  using  the  duty-free 
imports.  Item  (i)  of  the  Illustrative  List 
specifies  that  the  remission  or  drawback 
of  imp<ut  duties  levied  on  imported 
goods  that  are  physically  incorporated 
into  an  exported  product  is  not  a 
countervailable  subsidy,  if  the  remission 
or  drawback  is  not  excessive.  We 
determined  that  respondents  used 
advance  licenses  in  a  way  that  is 
equivalent  to  how  a  duty  drawback 
sdieme  would  work.  That  is,  they  used 
the  licenses  in  order  to  import,  net  of 
duty,  raw  materials  which  vrare 
ph]rsically  incorporated  into  the 
exported  products.  Since  the  amount  of 
raw  materials  imported  was  not 
excessive  vis-a-vis  to  the  products 
exported,  we  determine  that  use  of  the 
advance  licenses  was  not 
countnvailable. 

Comment  7 

Petitionera  claim  that  the  Department 
understated  the  benchmark  interest  rate 
used  to  calculate  the  benefits  for  pre- 
shipment  and  post-shipment  loans. 
They  state  that,  rather  than  using  the 
interest  rate  obtained  from  commercial 
banks  during  verification  or  the  average 
lending  rates  published  by  the 
International  Market  Fund  (IMF),  the 
Department  used  the  average  interest 
rates  published  by  the  Reserve  Bank  of 
India  (RBI)  for  small-scale  industry 
loans  to  calculate  the  benchmark. 
Petitioners  claim  that  these  were 
regulated  and  preferential  small-scale 
industry  rates  which  were  used  to 
calculate  average  benchmark  interest 
rates.  As  such,  the  Department  merely 
compared  interest  rates  for  one  type  of 
preferential  loan  to  interest  rates  for 
another  type  of  preferential  loan. 

Respondents  state  that  the  RBI  rates 
used  by  the  Department  are  the 
commercial  rates  available  in  India. 
Therefore,  it  is  those  rates  which  should 
be  used  as  the  benchmark. 
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Department's  Position 

We  have  used  the  average  interest 
rates  for  loans  to  small-scale  industries 
as  published  by  the  RBI  as  the 
benchmark  for  the  administrative 
reviews  of  this  order.  (See,  e.g.,  the  1988 
and  1989  Final  ResiQts  of 
Coimtervailing  Duty  Administrative 
Review:  Certain  Iron  Metal  Castings 
from  India,  56  FR  52515  and  56  FR 
52521;  October  21, 1991.) 

It  is  the  Department's  long-standing 
policy  that  a  program  is  not  specific 
under  the  coimtervailing  duty  law 
solely  because  it  is  limited  to  small 
films  or  to  small-  and  medium-sized 
firms.  See,  e.g.,  §  355.43(b)(7)  of  the 
Proposed  Rules,  and  Textile  Mill 
Products  and  Apparel  from  Singapore, 
50  FR  9840  (March  12, 1985).  Therefore, 
interest  rates  which  are  set  for  a  loan 
program  provided  to  small-size  firms 
and  industries  can  be  used  as  an 
appropriate  benchmark.  (See,  e.g.,  the 
discussion  of  the  benchmark  used  in  the 
FOGAIN  program  in  Bricks  From 
Mexico,  49  FR  19564  (May  8, 1984).] 
Because  the  castings  exporters  qualify  as 
small-scale  industry  firms,  we  have 
used  the  interest  rates  set  imder  this 
program  as  our  benchmark. 

Comment  8 

Petitionera  argue  that  the  Department 
has  improperly  failed  to  coimtervail 
IPRS  benefits  bestowed  on  non-subject 
castings.  They  state  that  the 
Department's  failure  to  countervail  such 
subsidies  is  at  odds  with  the  language 
and  intent  of  the  coimtervailing  duty 
law,  which  applies  to  any  bounty  or 
grant  whether  bestowed  direcUy  or 
indirectly.  In  addition,  because 
eligibility  for  IPRS  payments  is  based  on 
the  use  of  domestic  pig  iron,  and  pig 
iron  is  fungible,  castings  exporters  can 
easily  avoid  paying  countervailable 
duties  by  making  no  claims  for  IPRS 
payments  on  the  subject  castings  but 
rather  make  all  such  claims  on  non- 
subject  castings.  Therefore,  if  a  castings 
exporter  used  approximately  equal 
amounts  of  pig  iron  and  scrap  to 
manufacture  its  castings,  it  could 
receive  IPRS  payments  for  all  of  the  pig 
iron  it  consumed  by  claiming  that  100 
percent  of  its  pig  iron  was  used  to 
produce  non-subject  castings.  Thus, 
petitioners  state  that,  although  IPRS 
daims  would  only  be  for  exports  of  non- 
subject  castings,  the  IPRS  payments 
would  reimburse  the  producer  for  the 
cost  of  pig  iron  actually  consumed  to 
manufacture  subject  castings  as  well  as 
non-subject  castings. 


Department's  Position 

Our  response  to  petitioners'  argument 
that  International  Price  Reimbursement 
Scheme  (EPRS)  rebates  received  on  non- 
subject  exports  provides  an  indirect 
benefit  to  exports  of  the  subject 
merchandise  can  be  found  in  the 
Department's  Position  for  Comment  3 
above.  We  find  no  merit  in  petitioners' 
claim  that  the  castings  exporters  can 
avoid  paying  countervailing  duties  by 
shifting  their  claims  for  IPRS  payments 
from  subject  to  non-subject  castings. 
When  claims  are  filed  for  IPRS 
payments,  the  amount  of  the  rebate 
determined  by  the  Government  of  India 
is  based  on  the  contention  that  100 
percent  of  the  material  used  in  the 
production  of  the  exported  good  is 
domestic  pig  iron.  This  being  the  case, 
it  is  impossible  to  shift  the  claims  from 
subject  to  non-subject  merchandise 
because  the  IPRS  payments  are  based 
upon  100  i>ercent  use  of  domestic  pig 
iron  regardless  of  the  actutd  content  of 
domestic  pig  iron,  imported  pig  iron,  or 
scrap  used  in  the  production  of  the 
exported  good.  In  addition,  at  the  point 
in  time  when  the  companies  submitted 
their  IPRS  claims  covering  the  period  of 
this  administrative  review,  the 
Department's  policy  was  to  countervail 
the  full  amount  of  ffRS  rebates. 
Therefore,  there  was  no  incentive  for  the 
castings  exportera  to  shift  their  domestic 
pig  iron  claims  from  subject  to  non- 
subject  castings. 

Comment  9 

Petitionera  state  that  under  §  355.44  of 
the  Proposed  Rules,  the  Department 
defines  a  countervailable  benefit  as  the 
full  or  partial  exemption,  remission,  or 
deferral  of  a  direct  tax  or  social  welfare 
charge  in  excess  of  the  tax  the  firm 
otherwise  would  pay  absent  a 
government  program.  They  state  that, 
under  the  regulations,  to  examine  the 
taxes  the  firm  otherwise  would  have 
paid,  the  Department  will  take  into 
account  the  firm's  total  tax  liability  as 
a  result  of  a  firm's  use  of  a  tax  subsidy. 
Therefore,  petitionera  argue  that  the 
Department's  approach  to  the  treatment 
of  tax  subsidies  should  likewise  apply 
to  the  receipt  of  the  IPRS  subsidies  on 
non-subject  castings,  in  that  both  types 
of  subsidies  reduce  a  firm's  total  costs 
whether  it  be  in  the  form  of  taxes  or  the 
cost  of  pig  iron  inputs. 

Respondents  state  that  petitionera' 
argument  is  misplaced.  They  state  that 
the  IPRS  is  not  remotely  like  a  tax 
program.  Furthermore,  respondents 
claim  that  the  IPRS  received  on  non- 
subject  merchandise  does  not  benefit 
other  merchandise  the  way  a  tax 
reduction  might  benefit  all  production. 


Department's  Position 

Section  355.44(i)(l)  of  the  Proposed 
Rules  states  that  the  countervailable 
benefit  conferred  by  a  tax  program  is  the 
amount  of  taxes  a  company  otherwise 
would  have  paid  absent  the  use  of  the 
program.  To  determine  that  amount,  the 
Department  must  examine  the 
company's  total  tax  liability  and  the 
effect  of  the  tax  program  on  that 
liability,  as  there  are  numerous  variables 
which  affect  that  liability.  For  example, 
if  a  tax  program  allows  an  exporter  a  tax 
deduction  based  on  the  value  of  20 
percent  of  its  export  sales,  this  does  not 
necessarily  mean  that  there  is  a  benefit 
from  this  program.  If  the  company  has 
a  net  loss  for  the  year  before  taking  any 
tax  deductions,  then  there  is  no  benefit 
in  the  period  of  review  provided  from 
this  tax  program.  With  or  without  the 
use  of.this  tax  program,  the  company's 
tax  liability  is  still  zero. 

The  methodology  the  Government  of 
India  used  to  determine  the  amount  of 
the  benefit  conferred  by  a  tax  program 
has  no  effect  on  how  the  Department 
determines  whether  a  grant  received  by 
a  company  provides  a  countervailable 
benefit  to  the  subject  merchandise. 
Grants  that  are  tied  to  the  production  or 
export  of  only  non-subject  merchandise 
do  not  provide  a  countervailable  benefit 
to  the  subject  merchandise.  As  stated  in 
our  response  to  Comment  3,  the 
allocation  of  countervailable  benefits 
conferred  upon  a  specific  product  or 
market  is  clearly  detailed  in  §  355.47  of 
the  Proposed  Rules.  This  allocation 
methodology  appUes  equally  to  grants 
as  it  does  to  tax  programs.  Although  to 
determine  the  benefit  from  an  export  tax 
program,  the  Department  must  examine 
whether  the  tax  program  changes  the 
company's  total  tax  Uability,  as 
explained  above,  the  Department  will 
allocate  any  benefit  found  from  the  use 
of  that  export  tax  program  only  over  the 
company's  export  sales,  not  the 
company's  total  sales.  See,  e.g.  Extruded 
Rubber  Thread  from  Malaysia.  It  is  for 
these  reasons  that  we  have  determined 
that  IPRS  rebates  provided  upon  non- 
subject  merchandise  do  not  provide  a 
benefit  to  the  subject  castings  exported 
to  the  United  States. 

Comment  10 

Petitionera  state  that  the  Department 
should  countervail  benefits  provided  to 
castings  exporters  through  exchange  rate 
schemes.  A  verification  report  for  the 
1990  administrative  review  explains 
that,  previously,  companies  converted 
dollars  to  rupees  at  exchange  rates  no 
higher  than  25  rupees  per  dollar,  but, 
under  a  new  scheme,  the  RBI  allowed 
companies  to  convert  40  percent  of  their 
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dollars  at  this  rate  and  rsmaining  60 
percent  of  their  dollars  at  a  rate  of  30 
rupees  per  dollar.  See  the  December  13, 
1993  verification  report  entitled 
Meetings  with  Commercial  Banks  for 
the  1990  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron-metal  Castings  from  India. 
Petitioners  state  that  this  program  is 
targeted  to  certain  export  markets 
because  it  provides  benefits  for  export 
earnings  in  U.S.  dollars. 

Respondents  state  that  this  allegation 
of  a  new  subsidy  is  well  beyond  the 
deadline  established  imder  19  CFR 
355.31(c)(l)(ii).  They  also  state  that 
there  is  nothing  in  the  record  to  suggest 
that  this  is  a  subsidy.  Respondents 
contend  that  it  appears  that  the  program 
merely  allows  exporters  to  convert  some 
of  their  dollars  at  the  conunercial  rate, 
rather  than  the  controlled  rate. 
Furthermore,  they  state  that  there  is  no 
information  in  the  record  that 
respondents  used  this  program. 
Respondents  also  claim  that  the  fact  the 
program  refers  to  the  conversion  of 
dollars  into  rupees  is  not  an  indication 
of  targeting  becaiise  the  U.S.  dollar  is 
the  currency  of  international  commerce. 

Department's  Position 

The  time  limits  for  making  allegations 
of  a  new  subsidy  in  an  administrative 
review  are  estabUshed  imder  19  CFR 
355.31(c)(l)(ii).  The  allegation  made  by 
petitioner  is  imtimely  under  the 
regulations  and  must  be  rejected. 
Further,  this  alleged  subsidy  program 
was  not  in  place  during  the  period  of 
the  administrative  review.  Rather,  it  was 
instituted  in  March  1992.  See  the 
Reserve  Bank  of  India  Annual  Report 
1993-94  (page  22)  which  is  on  file  in 
the  Central  Records  Unit  (room  B009  of 
the  Main  Commerce  Building). 

Coaunent  11 

Respondents  state  that  countervailing 
the  CCS  payments  and  the  income  tax 
deductions  under  section  80HHC  of  the 
Income  Tax  Act  double  coimts  the 
subsidy  from  the  CCS  program.  They 
argue  that,  under  section  80HHC, 
payments  received  under  the  CCS 
program  are  considered  export  income 
which  may  be  deducted  from  taxable 
income  to  determine  the  tax  payable  by 
the  exporter.  Therefore,  respondents 
argue  that,  since  CCS  payments  are  also 
part  of  the  deductions  under  80HHC.  to 
coimtervail  the  payments  and  then  the 
deduction  is  to  double  count  the  CCS 
benefit.  In  addition,  respondent's  state 
that,  just  as  the  CCS  payments  form  a 
component  of  profit  for  purposes  of  the 
80HHC  tax  deduction,  so  do  the 
payments  received  by  respondents 
under  the  H>RS  program.  They  argue 


that  since  EPRS  rebates  are  no  longer 
paid  on  subject  castings  exported  to  the 
United  States,  the  deduction  by    ■ 
respondents  of  IPRS  rebates  from 
income  for  80HHC  purposes  is  not  a 
countervailable  subsidy  benefitting 
subject  castings  exported  to  the  United 
States. 

Petitioners  claim  that  there  is  no 
double-counting  of  benefits  because 
respondents  first  benefit  from  the 
excessive  rebates  under  the  CCS 
program,  and  also  benefited  again 
because  the  80HHC  program  eliminated 
the  need  to  pay  taxes  on  the  income 
from  those  rebates.  Regarding 
respondents'  comment  on  IPRS, 
petitioners  state  that  respondents  have 
argued  for  many  years  that  IPRS 
payments  merely  represent  the 
difference  between  the  cost  of  domestic 
pig  iron  and  the  international  price  for 
pig  iron.  Therefore,  petitioners  conclude 
that  because  IPRS  payments  are  not 
profit,  they  do  not  represent  a  benefit 
under  80HHC,  and  there  is  no  reason  to 
factor  out  the  IPRS  payments  when 
calculating  the  subsidy  bom  the  BOHHC 
tax  program. 

Department's  Position 

Under  section  80HHC  of  the  Income 
Tax  Act.  the  Government  of  India  allows 
exporters  to  deduct  bom  taxable  income 
profits  derived  from  the  export  of  goods 
and  merchandise.  The  benefit  conferred 
by  this  program  is  the  amoimt  of  taxes 
that  would  have  been  paid  by  the    . 
castings  exporters  absent  this  program. 
Therefore,  the  full  amount  of  the  tax 
savings  realized  by  castings  exporters 
from  this  exemption  under  the  80HHC 
program  is  coimtervailable. 

Respondents'  argument  that  we 
should  adjust  the  benefit  of  the  80HHC 
tax  program  to  accoimt  for  CCS  and 
IPRS  rebates  is  at  odds  with  the 
language  and  intent  of  the  statute.  The 
only  permissible  oBsets  to  a 
countervailable  subsidy  are  those 
provided  under  section  771(6)  of  the 
Act.  The  Department  has  consistently 
interpreted  this  provision  of  the  statute 
as  the  exclusive  soiuce  of  permissible 
offsets.  Such  offsets  include  appUcation 
fees  paid  to  attain  the  subsidy,  losses  in 
the  value  of  the  subsidy  resulting  from 
deferred  receipt,  and  export  taxes 
specifically  intended  to  offset  the 
subsidy  received.  Adjustments  which 
do  not  strictly  fit  the  descriptions  under 
section  771(6)  are  disallowed.  (See,  e.g.. 
Textile  Mill  Products  From  Mexico,  50 
FR 10824  (March  18. 1985).)  Adjusting 
the  benefit  conferred  by  the  80HHC  tax 
program  to  account  for  the  CCS  and 
IPRS  rebates  is  not  a  permissible  offset 
imder  section  771(6)  of  the  Act.  In 
addition,  we  also  note  that,  with  respect 


to  respondents'  CCS  argiunent,  that  it  is 
the  Department's  established  policy  to 
disregard  the  secondary  tax  effects  of 
countervailable  subsidies.  See  ,  e.g.. 
Certain  Fresh  Atlantic  Groundfish  From 
Canada,  51  FR  10041  (March  24, 1986) 
and  Fresh  and  Chilled  Atlantic  Sahnon 
From  Norway,  56  FR  7678  (February  25, 
1991). 

Comment  12 

Respondents  claim  the  subsidy 
calculated  for  Commex  under  the 
80HHC  tax  program  is  over-stated 
because  the  Department  used  the  tax 
rate  for  corporations  to  calculate  the  tax 
amount  Commex  would  have  paid 
without  the  tax  deduction  provided  by 
this  program.  They  claim  that  Commex 
is  a  partnership,  not  a  corporation. 
Therefore,  respondents  state  that  the 
Department  should  correct  this  error 
md  use  the  tax  rate  for  partnerships  to 
calculate  the  subsidy  provided  to 
Conunex  under  the  80HHC  tax  program 
in  the  1991  administrative  review. 

Department's  Position 

For  the  preliminary  results  of  the 
1991  administrative  review,  the  income 
tax  rate  for  corporations  was  used  to 
caloilate  the  benefit  provided  to 
Commex  under  the  80HHC  tax  program. 
A  review  of  the  record  shows  that 
Commex  is  a  registered  partnership. 
Therefore,  we  have  recalculated  the 
benefit  provided  to  Commex  imder  the 
80HHC  tax  program  using  the  tax  rates 
applicable  to  a  registered  partnership 
firm.  This  recalculation  changed  the  ad 
valorem  subsidy  for  this  program  from 
1.22  percent  to  0.39  percent.  In 
addition,  this  recalculation  also  resiilted 
in  a  change  to  the  country-wide  all- 
other  rate  and  to  the  country-wide  all- 
other  cash  deposit  rate  for  the  1991 
administrative  review.  The  country 
wide  rate  changed  from  5.54  to  5.53 
percent  ad  valorem  and  the  country- 
wide cash  deposit  rate  changed  from 
3.06  to  3.05  percent  ad  valorem. 

Coaunent 13 

Respondents  state  that  it  is  not 
appropriate  to  include  company  rates 
that  are  based  on  best  information 
available  (BIA)  in  the  calculation  of  the 
country-wide  rate.  Respondents  also 
state  that  the  inclusion  in  the  country- 
wide rate  of  companies'  rates  which  are 
"significantly"  higher  than  the  coxmtiy- 
wide  rate  is  improper  when  those 
companies  are  also  given  their  ov^m 
separate  company-specific  rates.  See  19 
CFR  355.22(d)(3)  for  explanation  about 
the  calculation  of  individual, 
"significantly  diffarent"  rates. 
Respondents  argue  that  Ceramica 
Regiomontana.  Sj\.  v.  United  States. 
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853  F.  Supp.  431  (CIT  1994)  does  not 
require  the  Department  to  include 
"significantly"  higher  rates  in 
calculation  of  the  coimtry-wide  rate. 
They  state  that  a  careful  reading  of  that 
case,  as  well  as  Ipsco  Inc.  v.  United 
States.  899  F.  2d  1192  (Fed.  Cir.  1990), 
demonstrates  that  the  courts  in  both 
cases  were  only  concerned  about  the 
over-statement  of  rates  owing  to 
elimination  of  de  minimis  or  zero 
margins  from  the  country-wide  rate 
calculation.  Respondents  claim  that 
every  company's  rate  is  being  pulled  up 
to  a  percentage  greater  than  it  should  be 
because  the  Department  has  included  in 
the  weighted-average  country-wide  rate 
the  rates  of  companies  which  received 
their  own  "significantly"  higher 
company-specific  rates.  Thus,  they  state 
that  the  country-Mide  rate  is  excessive 
for  every  company  to  which  it  applies. 
Respondents  state  that,  not  only  is  it 
unfair  to  charge  this  excessive 
countervailing  duty,  it  is  also  contrary 
to  law,  in  conflict  with  the  international 
obligations  of  the  United  States,  and 
violative  of  due  process. 

Petitioners  state  that  respondents 
have  misread  Ceramica  and  Ipsco.  They 
state  that  the  plain  language  of  Ceramica 
requires  the  Department  to  calculate  a 
coimtry-wide  rate  by  weight  averaging 
the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States.  Petitioners  state  that 
while  Ceramica  and  Ipsco  dealt 
factually  with  the  circumstances  in 
vdiich  respondent  companies  had 
lower-than-average  rates,  the  principle 
on  which  these  cases  is  based  applies 
equally  to  instances  in  which  some 
companies  have  higher-than-average 
rates.  They  state  that  the  courts  have 
determined  that  the  benefits  received  by 
all  companies  under  review  are  to  be 
weight-averaged  in  the  calculation  of 
the  country-vtride  rate.  Therefore, 
petitioners  conclude  that  the 
Department  followed  the  clear 
directives  from  the  court. 

Department's  Position 

We  disagree  with  respondents  that 
"significantly  different"  higher  rate 
(including  BIA  rates)  should  not  be 
included  in  the  calculation  in  the 
calculation  of  the  CVD  coimtry-wide 
rate.  Respondoits'  reliance  on  Ceramica 
and  Ipsco  is  misplaced.  In  those  cases, 
the  Department  excluded  the  zero  and 
de  minimis  company-specific  rates  that 
were  calculated  before  calculating  the 
country-wdde  rate.  The  court  in 
(Ceramica,  however,  rejected  this 
calculation  methodology.  Based  upon 
the  Federal  Circuit's  opinion  in  Ipsco, 
the  court  held  that  the  Department  is 
required  to  calculate  a  country-wide 


CVD  rate  applicable  to  non-de  minimis 
firms  by  "weight  averaging  the  benefits 
received  by  all  companies  by  their 
proportion  of  expcHls  to  the  United 
States,  inclusive  of  zero  rate  firms  and 
de  minimis  firms."  Ceramica,  853  F. 
Supp.  at  439  (emphasis  on  "all"  added). 

'Thus,  the  court  held  that  the  rates  of 
all  firms  must  be  taken  into  account  in 
determining  the  country-wide  rate.  As  a 
result  of  Ceramica,  Commerce  no  longer 
calculates,  as  it  formerly  did,  an  "all 
others"  country-wide  rate.  Instead,  it 
now  calculates  a  single  country-wide 
rate  at  the  outset,  and  then  determines, 
based  on  that  rate,  which  of  the 
company-specific  rates  are 
"si^ficantly"  different. 

Given  that  the  courts  in  both  Ipsco 
and  Ceramica  state  that  the  Department 
should  include  all  company  rates,  both 
de  minimis  and  non  de  minimis,  there 
is  no  legal  basis  for  excluding 
"significantly  different"  higher  rates, 
including  BIA  rates.  To  exdude  these 
higher  rates,  while  at  the  same  time 
including  zero  and  de  minimis  rates, 
would  result  in  a  similar  type  of 
country-wide  rates  bias  of  which  the 
courts  were  critical  when  the 
Department  excluded  zero  and  de 
minimis  rates  under  its  former 
calculation  methodology. 

Final  Results  of  Review 

For  the  period  January  1, 1991 
through  December  31, 1991,  we 
determine  the  net  subsidies  to  be  0.00 
percent  ad  valorem  for  Dinesh  Brothere, 
Pvt.  Ltd.,  41.75  percent  for  Super 
Castings  (India)  Pvt.  Ltd. ,  16.14  percent 
for  Kajaria  Iron  Castings  Pvt.  Ltd.,  and 
5.53  percent  ad  valorem  for  all  other 
companies. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  the  foUovking 
countervailing  duties: 


Manufacturer/Exporter 

Rate 
(percent) 

Dinesh  Brothers,  PvL  Ltd 

Super  Castings  (India)  Pvt.  Ltd. 
Kajana  Iron  Castings  PvL  Ltd.  . 
All  Other  Companies  

0.00 
41.75 
16.14 

5.53 

The  Department  yrill  also  instruct  the 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervaiUng 
duties  of  5.12  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  fiom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review  from  all  companies  except  Super 
Castings  (India)  Pvt.  Ltd.,  Kajaria  Iron 
Castings  Pvt.  Ltd.  and  Dinesh  Brothers, 
Pvt.  Ltd..  Because  Super  Castings  and 
Kajaria  did  not  use  the  CCS  program. 


the  cash  deposit  rates  for  those 
companies  will  equal  the  calculated  net 
subsidies  of  41.75  percent  and  16.14 
percent,  respectively.  Because  the  net 
subsidy  for  Dinesh  Brothers  Pvt.,  Ltd.  is 
zero,  the  Department  will  instruct  the 
Customs  Service  not  to  collect  cash 
deposits  on  shipments  of  this 
merchandise  from  this  company  entered 
or  withdrawn  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibiUties  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  August  17, 1995. 
Susan  G.  Easerman, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  95-21436  Filed  S-2&-95:  8:45  am] 
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[C-633-063] 

Certain  Iron-Metal  Castings  From 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  January  24. 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India  for  the 
period  January  1, 1990  to  December  31, 
1990.  We  have  completed  this  review 
and  determine  the  net  subsidies  to  be 
4.29  percent  ad  valorem  {at 
Nandikesbwari,  Pvt.  Ltd.,  18.52  percent 
for  Overseas  Steel,  Pvt.  Ltd.,  22.32 
percent  for  Sitaram  Steel,  Pvt.  Ltd.,  and 
10.16  percent  ad  valorem  for  all  other 
companies.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  August  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  and  Alexander  Braier, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
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Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone: 
(202)  482-2786. 
SUPPLEMENTARY  INFORMAHON: 

Background 

On  January  24, 1995  the  Department 
published  in  the  Federal  Register  (60 
FR  4592)  the  preliminary  results  of  its 
administrative  review  of  the 
coimtervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India.  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1030,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  prelinainary  results.  On 
February  23, 1995,  case  brie£s  were 
submitted  by  the  Mimicipal  Castings 
Fair  Trade  Council  (MCFTC) 
(petitioners),  and  the  Engineering 
Export  F*romotion  Coimcil  of  India 
(EEPC)  and  individually-named 
producers  of  the  subject  merchandise 
which  exported  iron-metal  n>gting«  to 
the  United  States  during  the  review 
period  (respondents).  On  March  2. 1995, 
rebuttal  briefs  were  submitted  by  the 
MCFTC  {Ad  the  EEPC.  Comments 
addressed  in  this  notice  were  presented 
in  the  case  briefs. 

The  review  covers  the  period  January 
1, 1990  through  December  31,  1990.  The 
review  involves  14  companies  and  the 
folTowing  programs: 

(1)  Pro-shipment  export  financing 

(2)  Post-smpment  export  financing 

(3)  Income  tax  deductions  under  Section 
80HHC 

(4)  Cash  Compensatory  Support  (CCS) 


(5)  Sale  of  Import  Licenses 

(6)  Advance  Licenses 

(7)  Market  Development  Assistance 

(8)  International  iMce  Reimbursement 
Scheme 

(9)  Free  Trade  Zones 

(10)  Preferential  Freight  Rates 

(11)  Preferential  Diesel  Fuel  Program 

(12)  100  Percent  Export-Oriented  Units 
Program 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  [Proposed 


Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
coimtervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particiUar  rulemaking  proceeding 
ptirsuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3, 1995). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers 
and  fiames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  niunbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Piusuant  to  Ceramica  Regiomontana, 
Sj\.  v.  United  States.  853  F.  Supp.  431, 
439  (OT  1994).  the  Department  is 
required  to  calculate  a  country-wide 
CVD  rate,  i.e.,  the  all-other  rate,  by 
"weight  averaging  the  benefits  re<«ived 
by  all  companies  by  their  proportion  of 
exports  to  the  United  States,  inclusive  of 
zero  rate  firms  and  de  minimis  firms." 
Therefore,  we  first  calculated  a  subsidy 
rate  for  each  company  subject  to  the 
administrative  review.  We  then  weight- 
averaged  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Indian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
siunmed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  Three 
companies  (Nandikeshwari,  Pvt.  Ltd., 
Overseas  Steel,  Pvt.  Ltd.,  and  Sitaram 


Steel,  Pvt.  Ltd.)  received  significantly 
different  net  subsidy  rates  during  the 
review  period  pursuant  to  19  CFR 
355.22(d)(3).  TTiese  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purposes.  All  other 
companies  are  assigned  the  country- 
wide rate. 

Analysis  of  Comments 

Comment  1 

Petitioners  state  that  the  Department 
improperly  calculated  the  amount  of 
coxmtervailable  benefit  conferred  by  the 
Cash  Compensatory  Support  (CCS) 
program.  They  state  that  the  Department 
failed  to  follow  its  standard  practice  of 
calculating  benefits  irom  a  program 
based  upon  the  date  the  benefit  is 
received  rather  than  the  date  the  benefit 
is  earned.  Petitioners  argue  that  the 
Department  only  calculates  benefits  on 
an  "as  earned"  basis  when  the  benefit 
is  earned  on  a  shipment-by-shipment 
basis  and  the  exact  amount  of  the 
benefit  is  known  at  the  time  of  export. 
Petitioners  claim  that  the  CCS  program 
does  not  meet  this  exception  because 
the  exact  amount  of  benefits  to  be 
received  under  the  CCS  program  is  not 
known  at  the  time  of  export. 

Respondents  state  that  petitioners  are 
incorrect.  Respondents  claim  that  the 
exporter  knew  at  the  time  of  shipment 
the  amoimt  of  rebate  he  or  she  would 
receive  under  the  CCS  program. 

Department's  Position 

CCS  rebates  are  paid  upon  export  and 
are  calculated  as  a  percentage  of  the 
f.o.b.  invoice  price.  Thus,  these  rebates 
are  earned  on  a  shipment-by-shipment 
basis,  and  the  exact  amoimt  of  the  rebate 
is  known  at  the  time  of  export. 
Therefore,  the  Department  calculated 
the  benefit  from  the  CCS  program  on  an 
"as  earned"  basis  based  upon  the  date 
of  export,  consistent  with  our  long- 
standing practice  and  in  conformity 
with  the  Proposed  Rules.  Section 
355.48(b)(7)  of  the  Proposed  Rules 
provides  that,  in  cases  of  an  export 
benefit  provided  as  a  percentage  of  the 
value  of  the  exported  merchandise  (such 
'  as  a  cash  payment  or  an  over-rebate  of 
indirect  taxes),  the  timing  of  the  receipt 
of  coimtervailable  benefits  will  be  the 
date  of  export.  See,  e.g..  Certain  Textile 
Mill  Products  and  Apparel  From 
Colombia.  52  FR  13272  (April  22, 1987), 
Cotton  Shop  Towels  From  Pakistan,  53 
FR  34340  (September  6, 1988),  and 
Certain  Textile  Mill  Products  From 
Thailand,  52  FR  7636  (March  12, 1987). 

Petitioners  argue  that  the  benefits 
fix)m  the  CCS  program  should  not  be 
calculated  in  this  manner  because  it -was 
not  clear  at  the  time  of  export  whether 
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the  exporter  would  receive  the  full 
amount  of  the  CCS  rebate.  They  base 
this  argument  on  (1)  the  fact  that,  in  the 
official  publication  in  which  the 
Government  of  India  established  the 
CCS  rates,  it  reserved  the  right  to 
withdraw  or  alter  the  rebates,  and  (2) 
the  fact  that  the  CCS  rebate  percentages 
would  be  reduced  if  the  exporter  waited 
six  months  or  alter  the  date  of  export  or 
longer  to  submit  the  application  for  the 
rebates.  However,  the  fact  that  a 
government  may  reserve  the  right  to 
alter  or  terminate  a  program  does  not 
afEsct  the  timing  of  the  receipt  of 
benefits,  or  whether  the  exporter  knew 
the  amount  of  benefits  he  or  she  would 
receive.  Indeed,  one  of  the  criteria  used 
by  the  Department  to  determine  whether 
a  program  which  rebates  indirect  taxes 
is  countervailable  is  whether  the 
government  periodically  reviews  and 
revises  the  rebate  level  based  on 
changes  in  the  indirect  tax  incidence 
incvured  by  the  exporter.  See,  e.g.. 
Leather  Wearing  Apparel  From 
Argentina  59  FR  25611  (May  17, 1994). 

Under  the  CCS  program,  exporters 
knew  at  the  time  of  export  that  they 
would  receive  the  full  amount  of  the 
OCS  rebate  if  they  submitted  their 
applications  within  six  months  of  the 
date  of  export.  Therefore,  petitioners 
second  point  also  does  not  merit  a 
change  in  the  our  long-standing  policy 
of  calculating  the  benefit  from  the 
overrebate  of  indirect  taxes  based  on  the 
date  of  export  o|ihe  merchandise. 

Comment  2 

Petitioners  claim  that  the  Department 
improperly  set  the  cash  deposit  rate  for 
the  CCS  program  at  zero.  Petitioners 
state  that  the  Department  may  only 
adjust  the  cash  deposit  rate  if  there  has 
been  a  program-wide  change  as  defined 
under  section  355.50  of  the 
Department's  Proposed  Rules. 
Petitioners  claim  that  the  CCS  program 
does  not  qualify  for  an  adjusted  cash 
deposit  rate  under  section  355.50 
because  the  Government  of  India  has 
only  provided  the  Department  with  a 
copy  of  an  ambiguous  announcement  of 
a  suspension  of  the  CCS  program.  They 
state  that  the  announcement  by  India's 
Ministry  of  Commerce  does  not 
constitute  an  "official  act,  such  as  the 
enactment  of  a  statute,  regulation,  or 
decree"  as  required  by  section  355.50  of 
the  Department's  regulations. 
Petitioners  further  state  that  the  CCS 
program  has  only  been  suspended,  not 
terminated.  Petitioners  state  that,  in 
Certain  Fresh  Cut  Flowers  from 
Ecuador,  52  FR  1361  Qanuary  13, 1987), 
the  Department  determined  that  an 
indefinitely-suspended  program  implied 
the  reinstatement  of  the  program  was 


possible  and  therefore  refused  to 
consider  the  indefinite  suspension  a 
program-wide  change. 

Respondents  argue  that  the  method  of 
termination  was  as  official  as  necessary 
imder  the  Indian  system  of  goveriunent. 
They  state  that  the  Department  verified 
that  the  program  was  terminated  and 
that  no  claims  for  benefits  under  the 
program  were  made  by  castings 
exporters  after  the  termination  date. 
Respondents  further  state  that  the 
Department  verified  that  there  were  no 
outstanding  residual  benefits  imder  the 
CCS  program.  Therefore,  respondents 
conclude  that  the  Department  should 
maintain  the  CCS  deposit  rate  at  zero. 

Department's  Position 

Section  355.50(a)  of  the  Proposed 
Rules  states  that  the  Department  may 
adjust  the  cash  deposit  rate  when  (1) 
there  has  been  a  program-wide  change 
which  occurred  prior  to  the 
Department's  preliminary  results  of 
review  and  (2)  the  Department  is  able  to 
measure  the  change  in  the  amount  of 
coimtervailable  subsidies  provided 
under  the  program  in  question.  In 
addition,  section  355.50(b)(2)  states  that 
the  change  in  the  program  must  be 
effectuated  by  an  official  act,  such  as  the 
enactment  of  a  statute,  regulation,  or 
decree,  or  contained  in  the  schedule  of 
an  existing  statute,  regulation,  or  decree. 
India's  Ministry  of  Commerce 
terminated  the  CCS  program  as  of  July 
3, 1991.  Therefore,  there  was  a  program- 
wide  change  in  the  CCS  program  which 
(1)  occurred  prior  to  the  January  24, 
1995  preliminary  results  of  review  and 
(2  )  resulted  in  a  change  in  the  amount 
of  coimtervailable  subsidies  that  the 
Department  was  able  to  measure.  This 
program-wide  change  was  effectuated 
by  an  official  government 
announcement  which  satisfies  the 
requirements  of  section  section 
355.50(b)(2). 

We  agree  with  petitioners  that  it  is  our 
practice  not  to  adjust  the  cash  deposit 
rate  for  programs  which  are  suspended 
rather  than  terminated.  However,  we 
disagree  with  petitioners'  assertion  that 
the  CCS  program  is  only  suspended. 
While  the  India  Mlnistiy  of  Conunerce 
announcement  terminating  the  program 
refers  to  the  program  as  being 
suspended,  the  conclusion  of  the  notice 
states  that  the  program  has  been 
terminated.  See  the  December  13, 1993 
verification  report  entitled  Verification 
of  the  Government  of  India  (GOI) 
Questionnaire  Response  for  the  1990 
Countervailing  Duty  Order  on  Certain 
Iron-metal  Castings  from  India.  As  the 
verification  report  explains,  officials 
from  the  Government  of  India  confirmed 
that  the  CCS  program  is  terminated. 


Therefore,  we  have  determined  that  the 
CCS  program  has  been  terminated. 

Furthermore,  section  355.50(d)  states 
that  the  Department  will  only  adjust  the 
cash  deposit  rates  for  terminated 
programs  if  it  determines  that  residual 
benefits  will  not  be  bestowed  under  the 
terminated  program.  As  stated  in  the 
Preliminary  Results  of  this  review,  to 
ascertain  whether  castings  exporters 
received  any  residual  benefits  from  this 
terminated  program,  we  reviewed  the 
exporters  accounting  ledgers  through 
September  1993  (which  was  the  time  of 
our  verification  for  the  1990 
administrative  review  and  over  two 
years  after  the  effective  termination  of 
the  CCS  program  which  was  July  3, 
1991].  Based  upon  this  examination,  we 
found  no  evidence  of  any  application 
for  or  receipt  of  residual  benefits  under 
the  CCS  program. 

Therefore,  we  confirm  the  decision 
made  in  the  Preliminary  Results  that  the 
cash  deposit  rate  be  adjusted  to  zero  for 
the  CCS  program. 

Conunent  3 

Petitioners  argue  that,  to  the  extent 
that  any  respondent  received  CCS 
payments  on  non-subject  castings,  the 
Department  should  calculate  and 
countervail  the  value  of  CCS  payments 
on  non-subject  castings  in  these 
administrative  reviews.  They  state  that 
the  Department's  failure  to  countervail 
subsidies  on  non-subject  castings 
exports  is  at  odds  with  the  language  and 
intent  of  the  countervailing  duty  law, 
which  applies  to  any  subsidy  whether 
bestowed  "directly  or  indirectly."  They 
argue  that  subsidies  conferred  on  non- 
subject  castings  should  be  countervailed 
because  these  subsidies  provide  indirect 
benefits  on  exports  of  the  subject 
castings. 

Respondents  state  that  petitioners 
have  misappUed  the  term  "indirectly." 
They  state  that  the  CCS  paid  on  other 
merchandise  is  not  "indirectly"  paid  on 
subject  castings  merely  because  it  is 
paid  to  the  same  producer.  Respondents 
argue  that  there  is  no  benefit— either 
direct  or  indirect — to  the  subject 
merchandise  when  benefits  are  paid  on 
other  products.  Respondents  state  that 
petitioners  are  putting  forth  the  old 
"money  is  fungible"  argument,  which 
has  never  been  accepted  by  the 
Department.  They  state  the  Department 
should  not  do  so  now. 

Department's  Position 

Section  771(5)(A)(il)  of  the  Act  states 
that  subsidies  can  be  "paid  or  bestowed 
directly  or  indirectly  on  the 
manufacture,  production,  or  export  of 
any  class  or  kind  of  merchandise". 
However,  petitioners  have 
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misinterpreted  the  term  "indirect 
subsidy."  They  argue  that  a  subsidy  tied 
to  the  e^qxirt  of  product  B  may  provide 
an  indirect  subsidy  to  product  A,  or  that 
a  reimbursement  of  costs  incurred  in  the 
manufacture  of  product  B  may  provide 
an  indirect  subsidy  upon  the 
manufiEicture  of  product  A.  As  such,  they 
argue  that  grants  that  are  tied  to  the 
productim  or  export  of  product  B, 
should  also  be  countervailed  as  a  benefit 
upon  the  production  or  export  of 
product  A.  This  is  at  odds  with 
established  Department  practice  with 
respect  to  the  treatment  of  subsidies, 
including  indirect  subsidies.  The  term 
"indirect  subsidies"  as  used  by  the 
Department  refers  to  the  manner  of 
deUvery  of  the  benefit  which  is 
conferred  upon  the  merchandise  subject 
to  an  investigation  or  review.  The  term, 
as  used  by  the  Department,  does  not 
imply  that  a  benefit  tied  to  one  t3rpe  of 
product  also  provides  an  indirect 
subsidy  to  another  product.  This  kind  of 
interpretation  proposed  by  petitioners  is 
clearly  not  within  the  purview  or  intent 
of  the  statutory  language  imder  section 
771(5)(BMii). 

]n  our  Proposed  Rules,  we  have 
clearly  spelled  out  the  Department's 
practice  with  respect  to  tMs  issue. 
"Where  the  Secretary  determines  that  a 
countervailable  benefit  is  tied  to  the 
production  or  sale  of  a  particular 
product  or  products,  the  Secretary  will 
allocate  the  benefit  solely  to  that 
prodiict  or  products.  If  the  Secretary 
determines  that  a  countervailable 
benefit  is  tied  to  a  product  other  than 
the  merchandise,  the  Secretary  will  not 
find  a  coimtervailable  subsidy  on  the 
merchandise."  Section  355.47(a).  This 
practice  of  tying  benefits  to  specie 
products  is  an  established  tenet  of  the 
Department's  administration  of  the 
countervailing  duty  law.  See,  e.g., 
Industrial  Nitrocellulose  from  France. 
52  FR  833  (January  9. 1987);  Apparel 
from  Thailffiid.  50  FR  9818  (March  12, 
1985);  and  Extruded  Rubber  Thread 
from  Malaysia.  60  FR  17515  (April  9, 
1995). 

Comment  4 

Respondents  argue  that  the  OCS 
program  does  not  provide  an  over-rebate 
of  indirect  taxes.  They  argue  that  the 
charges  paid  to  the  Indian  port  authority 
on  imparted  pig  iron  are  taxes  paid  to 
the  Government  of  India  and  contend 
that,  while  the  port  charges  are  labeled 
as  "wharfage,  berthage,  pilotage,  and 
towage,"  these  charges  are  more  in  the 
nature  of  taxes  since  they  are  not  tied 
to  the  real  cost  of  these  services. 
Accordingly,  respondents  state  that  the 
Department  should  reconsider  its 
finding  that  these  charges  are  service 


charges  rather  than  taxes  and  therefore 
are  not  eUgible  for  rebate  under  the  CCS 
program.  In  addition,  they  argue  that, 
even  if  the  CCS  payments  may  have 
been  over-rebated,  the  Department  has 
miscalculated  the  over-rebate  by 
disallowing  respondents'  claim  that 
"port  dues"  be  treated  as  an  indirect  tax 
Respondents'  state  that  dues  are  not  fees 
for  services  and  therefore  should  have 
been  allowed  as  o&ets  to  the  CCS. 

Petitioners  claim  that  information 
provided  by  respondents  themselves 
reveals  that  the  port  and  harbor  "taxes" 
rebated  under  the  CCS  program  are  not    ■ 
indirect  taxes  but  are  charges  for 
services.  They  state  that  respondents' 
position  is  beused  upon  the  claim  that 
pajrment  for  these  charges  is  made  to  the 
Calcutta  Port  Trust,  an  alleged  entity  of 
the  Government  of  India.  Petitioners 
state  that  a  payment  made  to  a 
govenunent  does  not  inherently  mean 
that  the  payment  is  a  tax.  The  type  of 
port  charges  under  discussicm  in  the 
CCS  program  are  similar  to  the  user  fees 
charged  by  the  U.S.  government.  User 
fees  are  charged  by  the  government  to 
help  defray  the  government's  cost  of 
providing  a  service  to  the  public,  and 
are  not  regarded  as  taxes  under  U.S. 
law. 

Department's  Position 

The  CCS  program  was  established  to 
provide  a  rebate  of  indirect  taxes 
incurred  on  items  physically 
incorporated  into  an  exported  product. 
Items  (h)  and  (i)  of  the  Ulustrative  List 
of  Export  Subsidies  permits  the  non- 
excessive  rebate  of  indirect  taxes  and 
impmt  charges  paid  on  items  physically 
incorporated  into  an  export  product. 
However,  the  Items  (h)  and  (i)  do  not 
permit  the  rebate  of  service  charges  on 
such  items. 

During  the  verification  of  the  1990 
administrative  review,  we  examined 
information  which  showed  that  the  port 
charges  claimed  by  the  exporters  to  be 
indirect  taxes  were,  in  fact,  service 
charges.  The  documentation  gathered  at 
verification  indicates  that  the  item 
claimed  as  port  charges  included 
berthage,  port  dues,  pilotage,  and 
towage  chaiges.  See  the  February  25, 
1994  report  titled  Verification  of 
Information  Submitted  by  RSI  India  Pvt. 
Ltd.  for  the  1990  Administrative  Review 
of  the  Countervaihng  Duty  Order  on 
Certain  Iron-Metal  Castings  from  India 
which  is  on  file  in  the  Central  Records 
Unit  (room  B009  of  the  Main  Commerce 
Building).  Because  this  was  verified  at 
the  company  level,  we  afforded  the 
Government  of  India  the  opportimity  to 
provide  information  to  demonstrate  that 
the  port  and  harbor  collections  were 
actually  indirect  taxes  rather  than 


charges  fat  services.  The  information 
provided  by  the  Government  of  India 
did  not  demonstrate  that  these  charges, 
which  were  used  in  the  calculation  of 
the  indirect  tax  incidence,  were  indirect 
taxes  or  import  charges  that  are 
allowable  under  item  (h)  or  (i)  of  the 
Illustrative  List  of  Expint  Sul^idies. 
Thoefore.  we  determined  that  the 
charges  in  question  were  service  charges 
rather  than  import  charges.  As  such,  we 
disallowed  these  items  in  the 
calculation  of  the  indirect  tax  incidence 
on  items  physically  incorporated  in  the 
manufac^ire  of  castings  under  the  CCS 
program.  For  further  discussion  of  this 
analysis,  see  the  May  26, 1994  briefing 
paper  titled  Cash  Compensatory 
Support  (CCS)  Program  which  is  on  file 
in  the  Central  Records  Unit  (room  B009 
of  the  Main  Commerce  Building). 

Comment  5 

Petitioners  state  that  the  Department 
improperly  failed  to  countervail  the 
value  of  advance  Hcenses,  because 
advance  hcenses  are  simply  export 
subsidies  and  not  the  equivalent  of  a 
duty  drawback  program.  Petitioners 
claim  that  the  advance  Ucense  program 
does  not  meet  the  criteria  of  a  duty 
drawback  system  which  would  be 
permissible  in  light  of  Item  (i)  of  the 
Illustrative  List  of  Export  Subsidies, 
annexed  to  the  General  Agreement  on 
TaiiBs  and  Trade  (GATT)  Subsidies 
Code  (Illustrative  List).  They  base  this 
claim  on  the  fact  that  (1)  the  advance 
licenses  were  not  limited  to  use  just  for 
importing  duty-free  input  materials 
because  ue  licenses  could  be  sold  to 
other  companies;  (2)  el^bihty  for 
drawback  is  always  contingent  upon  the 
claimant  demonstrating  that  the  amoimt 
of  input  material  contained  in  an  export 
is  equal  to  the  amount  of  such  material 
imported,  which  the  respondents  failed 
to  do;  and  (3)  the  Government  of  India 
made  no  attempt  to  determine  the 
amotmt  of  material  that  was  physically 
incorporated  (making  normal 
allowances  far  waste)  in  the  exported 
product  as  required  imder  Item  (i).  For 
these  reasons,  petitioners  state  that  the 
Department  should  countervail  in  full 
the  value  of  advance  hcenses  received 
by  respondents  diiring  the  period  of 
review. 

Respondents  state  that  advance 
hcenses  allow  importation  of  raw 
materials  duty  free  for  the  purposes  of 
producing  export  products.  They  state 
that  if  Indian  exporters  did  not  have 
advance  hcenses,  the  exporters  would 
import  the  raw  materials,  pay  duty,  and 
then  receive  drawback  upon  export. 
Respondents  argue  that,  although 
advance  hcenses  are  shghtly  dilSerent 
from  a  duty  drawback  system  because 
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they  allow  imports  duty  free  rather  than 
provide  for  remittance  of  diity  upon 
exportation,  this  does  not  make  them 
countervailable.  Respondents  also  state 
that  no  advances  hcenses  were  sold. 

Department's  Position 

Petitionera  have  only  pointed  out  the 
administrative  differences  between  a 
duty  drawback  system  and  the  advance 
Uoense  scheme  used  by  Indian 
exporters.  Such  administrative 
di^rences  can  also  be  found  between  a 
duty  drawback  system  and  an  export 
trade  zone  or  a  bonded  warehouse.  Each 
of  these  systems  has  the  same  function: 
each  exists  so  that  exporten  may  import 
raw  materials  to  be  incorporated  into  an 
exported  product  without  the 
assessment  of  import  duties. 

The  purpose  of  the  advance  hcense  is 
to  allow  an  importer  to  import  raw 
materials  used  in  the  production  of  an 
exported  product  without  first  having  to 
pay  duty.  Companies  importing  under 
advance  hcenses  are  obhgated  to  export 
the  products  made  using  the  duty-free 
imports.  Item  (i)  of  the  Illustrative  List 
specifies  that  the  remission  or  drawback 
of  import  duties  levied  on  imported 
goods  that  are  physically  incorporated 
into  an  exported  product  is  not  a 
countervailable  subsidy,  if  the  remission 
or  drawback  is  not  excessive.  We 
determined  that  respondents  used 
advance  hcenses  in  a  way  that  is 

X'valent  to  how  a  duty  drawback 
me  would  work.  That  is,  they  used 
the  hcenses  in  order  to  import,  net  of 
duty,  raw  materials  which  were 
physically  incorporated  into  the 
exported  products.  Since  the  amount  of 
raw  materials  imported  was  not 
excessive  vis-a-vis  to  the  products 
exported,  we  determine  that  use  of  the 
advance  hcenses  was  not 
countervailable. 

Comment  6 

Petitioners  claim  that  the  Department 
imderstated  the  benchmark  interest  rate 
used  to  calculate  the  benefits  for  pre- 
shipment  and  post-shipment  loans. 
They  state  that,  rather  than  using  the 
int«est  rate  obtained  from  commercial 
banks  diuing  verification  or  the  average 
lending  rates  pubhshed  by  the 
hitemational  Maricet  Fund  (IMF),  the 
Department  used  the  average  interest 
rates  pubhshed  by  the  Reserve  Bank  of 
India  (RBI)  for  small-scale  industry 
loans  to  calculate  the  benchmark. 
Petitionera  claim  that  these  were 
regulated  and  preferential  small-scale 
industry  rates  which  were  used  to 
calculate  average  benchmark  interest 
rates.  As  such,  the  Department  merely 
compared  interest  rates  for  one  type  of 


preferential  loan  to  interest  rates  for 
another  type  of  preferential  loan. 

Respondents  state  that  the  RBI  rates 
used  by  the  Department  are  the 
commercial  rates  available  in  India. 
Therefore,  it  is  those  rates  which  should 
be  used  as  the  benchmark. 

Department's  Position 

We  have  used  the  average  interest 
rates  for  loans  to  small-scale  industries 
as  pubhshed  by  the  RBI  as  the 
benchmark  for  the  administrative 
reviews  of  this  order.  (See,  e.g.,  the  1988 
and  1989  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron  Metal  Castings 
from  India.  56  FR  52515  and  56  FR 
52521;  October  21, 1991.) 

It  is  the  Department's  long-standing 
pohcy  that  a  program  is  not  specific 
imder  the  countervailing  duty  law 
solely  because  it  is  limited  to  small 
firms  or  to  small-  and  medium-sized 
firms.  See,  e.g.,  section  3S5.43(b)(7)  of 
the  Proposed  Rules,  and  Textile  Mill 
Products  and  Apparel  from  Singapore, 
50  FR  9840  (March  12, 1985).  Therefore, 
interest  rates  wdiich  are  set  for  a  loan 
program  provided  to  small-size  firms 
and  industries  can  be  used  as  an 
appropriate  benchmark.  (See,  e.g.,  the 
discussion  of  the  benchmark  used  in  the 
FOGAIN  program  in  Bricks  From 
Mexico,  49  FR  19564  (May  8, 1984).) 
Because  the  castings  exporters  quaUfy  as 
small-scale  industry  firms,  we  have 
used  the  interest  rates  set  under  this 
program  as  our  benchmark. 

Comment  7 

Petitionera  argue  that  the  Department 
has  improperly  failed  to  coimtervail 
International  Price  Reimbursement 
Scheme  (IPRS)  benefits  bestowed  on 
non-subject  castings.  They  state  that  the 
Department's  failure  to  countervail  such 
subsidies  is  at  odds  with  the  language 
and  intent  of  the  coimtervailing  duty 
law,  which  apphes  to  any  bounty  or 
grant  whether  bestowed  directly  or 
indirectly.  In  addition,  because 
ehgibihty  for  IPRS  payments  is  based  on 
the  use  of  domestic  pig  iron,  and  pig 
iron  is  fungible,  castings  exporters  can 
easily  avoid  payii^  countervailable 
duties  by  making  no  claims  for  IPRS 
payments  on  the  subject  castings  but 
rather  make  all  such  claims  on  non- 
subject  castings.  Therefore,  if  a  castings 
exporter  used  approximately  equal 
amounts  of  pig  iron  and  scrap  to 
manufacture  its  castings,  it  could 
receive  IPRS  payments  for  all  of  the  pig 
iron  it  consiuned  by  claiming  that  100 
percent  of  its  pig  iron  was  used  to 
produce  non-subject  castings.  Thus, 
petitioners  state  that,  although  IPRS 
claims  woidd  only  be  for  exports  of  non- 


subject  castings,  the  IPRS  payments 
would  reimbiuse  the  producer  for  the 
cost  of  pig  iron  actually  consimied  to 
manufacture  subject  castings  as  well  as 
non-subject  castings. 

Department's  Position 

Oiu-  response  to  petitioners'  argument 
that  IPRS  rebates  received  on  non- 
subject  exports  provides  an  indirect 
benefit  to  exports  of  the  subject 
merchandise  can  be  found  in  the 
Department's  Position  for  Comment  3 
above.  We  find  no  merit  in  petitionera' 
claim  that  the  castings  exporten  can 
avoid  paying  coimtervailing  duties  by 
shifting  their  claims  for  IPRS  payments 
from  subject  to  non-subject  castings. 
When  claims  are  filed  for  IPRS 
payments,  the  amount  of  the  rebate 
determined  by  the  Government  of  India 
is  based  on  the  contention  that  100 
percent  of  the  material  used  in  the 
production  of  the  exported  good  is 
domestic  pig  iron.  This  being  the  case, 
it  is  impossible  to  shift  the  claims  from 
subject  to  non-subject  merchandise 
because  the  IPRS  payments  are  based 
upon  100  percent  use  of  domestic  pig 
iron  regardless  of  the  actual  content  of 
domestic  pig  iron,  imported  pig  iron,  or 
scrap  used  in  the  production  of  the 
exported  good.  In  addition,  at  the  point 
in  time  when  the  companies  submitted 
their  IPRS  claims  covering  the  period  of 
this  administrative  review,  the 
Department's  pohcy  was  to  countervail 
the  full  amount  of  IPRS  rebates. 
Therefore,  there  was  no  incentive  for  the 
castings  exporten  to  shift  their  domestic 
pig  iron  claims  bom  subject  to  non- 
subject  castings. 

Comment  8 

Petitionera  state  that  under  secticm 
355.44  of  the  Proposed  Rules,  the 
Department  defines  a  countervailable 
benefit  as  the  full  or  partial  exempticm, 
remission,  or  deferral  of  a  direct  tax  or 
social  welfare  charge  in  excess  of  the  tax 
the  firm  otherwise  would  pay  absent  a 
government  program.  They  state  that, 
under  the  regulations,  to  examine  the 
taxes  the  firm  otherwise  would  have 
paid,  the  Department  will  take  into 
account  the  firm's  total  tax  hability  as 
a  result  of  a  firm's  use  of  a  tax  subsidy. 
Therefore,  petitionera  argue  that  the 
Department's  approach  to  the  treatment 
of  tax  subsidies  should  likewise  apply 
to  the  receipt  of  the  IPRS  subsidies  on 
non-subject  castings,  in  that  both  types 
of  subsidies  reduce  a  firm's  total  costs 
whether  it  be  in  the  form  of  taxes  or  the 
cost  of  pig  iron  inputs. 

Respondents  state  that  petitionera' 
argument  is  misplaced.  They  state  that 
the  IPRS  is  not  remotely  like  a  tax 
program.  Furthermore,  respondents 
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claim  that  the  IPRS  received  on  non- 
subject  merchandise  does  not  benefit 
other  merchandise  the  way  a  tax 
reduction  might  benefit  all  production. 

Department's  Position 

Section  355.44(i)(l)  of  the  Proposed 
Rules  states  that  the  countervailable 
benefit  conferred  by  a  tax  program  is  the 
amoimt  of  taxes  a  company  oUierwise 
would  have  paid  absent  the  use  of  the 
program.  To  determine  that  amount,  the 
Department  must  examine  the 
company's  total  tax  liability  and  the 
effect  of  the  tax  program  on  that 
liability,  as  there  are  numerous  variables 
which  affect  that  liabihty.  For  example, 
if  a  tax  program  allows  an  exp<Hter  a  tax 
deduction  based  on  the  value  of  20 
percent  of  its  expert  sales,  this  does  not 
necessarily  mean  that  there  is  a  benefit 
from  this  program.  If  the  company  has 
a  net  loss  for  the  year  before  taking  any 
tax  deductions,  then  there  is  no  benefit 
in  the  period  of  review  provided  from 
this  tax  program.  With  or  without  the 
UK  of  this  tax  {Hogram,  the  company's 
tax  liabihty  is  still  zero. 

The  methodology  the  Government  of 
India  used  to  determine  the  amount  of 
the  benefit  ccmferred  by  a  tax  program 
has  no  efiisct  on  how  the  E)epartment 
determines  whether  a  grant  received  by 
a  company  provides  a  countervailable 
benefit  to  the  subject  merchandise. 
Grants  that  are  tied  to  productian  or 
ejqport  of  only  noo-subject  merchandise 
do  not  provide  a  countervailable  benefit 
to  the  subject  merchandise.  As  stated  in 
our  req>onse  to  Comment  3,  the 
allocation  of  countervailable  benefits 
conferred  upon  a  specific  product  or 
market  is  clearly  detailed  in  section 
355.47  of  the  Proposed  Rules.  This 
allocation  methodology  applies  equally 
to  grants  as  it  does  to  tax  programs. 
Although  to  determine  the  benefit  from 
an  export  tax  program,  the  Department 
must  examine  wl^ther  the  tax  program 
dianges  company's  total  tax  liabihty.  as 
explained  above,  the  Department  will 
alkicate  any  benefit  found  bom  the  use 
of  that  export  tax  program  only  over  the 
company's  export  sales,  not  the 
company's  total  sales.  See.  e.g.  Extruded 
Rubber  Thread  from  Malaysia.  It  is  for 
these  reasons  that  we  have  determined 
that  IPRS  rebates  provided  upon  non- 
subject  merchandise  do  not  provide  a 
benefit  to  the  subject  r-aattngs  expcMled 
to  the  United  States. 

Comment  9 

Petitioners  state  that  the  Department 
should  coimtervail  benefits  provided  to 
castings  exporters  through  exchange  rate 
schemes.  A  verification  report  for  the 
1990  administrative  review  explains 
that,  previously,  companies  converted 


dollars  to  rupees  at  exchange  rates  no 
higher  than  25  rupees  per  dollar,  but. 
imder  a  new  scheme,  the  RBI  allowed 
companies  to  convert  40  percent  of  their 
dollars  at  this  rate  and  remaining  60 
percent  of  their  dollars  at  a  rate  of  30 
rupees  per  dollar.  See  the  Decranber  13, 
1993  verification  report  entitled 
Meeting  with  Commercial  Banks  for  the 
1 990  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron-metal  Castings  from  India. 
Petitioners  state  that  this  program  is 
targeted  to  certain  export  markets 
because  it  provides  benefits  fm  export 
earnings  in  U.S.  dollars. 

Respondents  state  that  this  allegation 
of  a  new  subsidy  is  well  beyond  the 
deadline  established  under  19  CFR 
355.31(c)(l)(ii).  They  also  state  that 
there  is  nothing  in  the  record  to  suggest 
that  this  is  a  subsidy.  Respondents 
contend  that  it  appears  that  the  program 
mwely  allows  expoters  to  conveit  some 
of  their  dollars  at  the  commercial  rate, 
rather  than  the  controlled  rate. 
Furthermore,  they  state  that  there  is  no 
information  in  the  record  that 
respondents  used  this  program. 
Re^x>ndents  also  claim  that  the  feet  the 
program  refers  to  the  cooversion  of 
dollars  into  rupees  is  not  an  indication 
of  targeting  because  the  U.S.  dollar  is 
the  currency  ot  international  commerce. 

Department's  Position 

The  time  limits  fmr  making  allegations 
of  a  new  subsidy  in  an  adm^istrative 
review  are  established  under  19  CFR 
355.31(c)(lHU).  The  aUegation  made  by 
petitioner  is  untimely  under  the 
regulations  and  must  be  rejected. 
Further,  this  alleged  subsidy  program 
was  not  in  place  during  the  period  of 
the  administrative  review.  Rather,  it  was 
instituted  in  March  1992.  See  the 
Reserve  Bank  of  India  Annual  Report 
1993-94  (page  22)  which  is  on  file  in  the 
Central  Records  Unit  (room  B009  of  the 
Main  Commerce  Bxiilding).  '^ 

Comment  10 

Respondents  state  that  countervailing 
the  CCS  payments  and  the  income  tax 
deductions  under  section  80HHC  of  the 
Income  Tax  Act  double  counts  the 
subsidy  from  the  CCS  program.  They 
argue  that  xmder  section  80HHC. 
payments  received  imder  the  CCS 
program  are  considered  export  incrane 
which  may  be  deducted  from  taxable 
income  to  determine  the  tax  payable  by 
the  exporter.  Thoefbre,  respondents 
argue  that,  since  CCS  payments  are  also 
part  of  the  deductions  under  80HHC,  to 
countervail  the  payments  and  then  the 
deduction  is  to  double  coimt  the  CCS 
benefit  In  addition,  respondent's  state 
that,  just  as  the  CCS  payments  form  a 


component  of  profit  for  purposes  of  the 
80HHC  tax  deduction,  so  do  the 
payments  received  by  respondents 
under  the  IPRS  program.  They  argue 
that  since  IPRS  rebates  are  no  longer 
paid  on  subject  castings  exported  to  the 
United  States,  the  deduction  by 
respondents  of  IPRS  rebates  from 
income  for  80HHC  purposes  is  not  a 
coimtervailable  subsidy  benefitting 
subject  castings  exported  to  the  United 
States. 

Petitioners  claim  that  there  is  no 
double-counting  of  benefits  because 
respondents  first  benefit  fit>m  the 
excessive  rebates  imder  the  CCS 
program,  and  also  benefited  again 
because  the  80HHC  program  eliminated 
the  need  to  pay  taxes  on  the  income 
from  those  rebates.  Regarding 
respondents'  conunent  on  IPRS. 
petitioners  state  that  respondenta  have 
argued  for  many  years  that  IPRS 
paymento  merely  represent  the 
diffsrsnce  between  the  cost  of  domestic 
pig  iron  and  the  international  price  for 
pig  iron.  Therefore,  petitioners  conclude 
that  because  IPRS  paymenta  are  not 
profit,  they  do  not  represent  a  benefit 
under  SOHIjC.  and  t^re  is  no  reason  to 
fector  out  the  IPRS  paymenta  when 
calculating  the  subsidy  fitim  the  80HHC 
tax  program. 

Dspartoisiit's  Position 

Under  section  80HHC  of  die  frxxme 
Tax  Act  the  Government  of  India  allows 
exporters  to  deduct  firom  taxable  income 
profita  derived  frtnn  the  export  of  goods 
and  merchandise.  The  benefit  confisrred 
by  this  program  is  the  amount  of  taxes 
that  would  have  been  paid  by  the 
nestings  exporters  absent  this  program. 
Therefore,  the  fidl  amount  of  the  tax 
savings  realized  by  castings  exporters 
from  this  exemption  under  the  80HHC 
program  is  countervailable. 

Respondents'  argument  that  we 
should  adjust  the  benefit  of  the  80HHC 
tax  program  to  account  for  CCS  and 
IPRS  rebates  is  at  odds  with  the 
langiiage  and  intent  of  the  statute.  The 
only  permissible  offiseta  to  a 
countravailable  subridy  are  those 
provided  undw  section  771(6)  of  the 
Act  The  Departmmt  has  consistentiy 
interpreted  this  provision  of  the  statute 
as  the  exclusive  source  of  permissible 
offeeto.  Such  ofbeta  include  application 
fees  paid  to  attain  the  subsidy,  losses  in 
the  value  of  the  subsidy  resulting  from 
deferred  receipt,  and  export  taxes 
specifically  intended  to  ofbet  the 
subsidy  received.  Adjustments  which 
do  not  strictly  fit  the  descriptions  imder 
section  771(6)  are  disallowed.  (See,  e.g.. 
Textile  Mill  Producta  Prom  Mexico.  50 
FR 10824  (March  18. 1985).)  Adjusting 
the  benefit  conferred  by  the  80FffiC  tax 
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program  to  account  for  the  CCS  and 
IPRS  rebates  is  not  a  permissible  offset 
under  section  771(6)  of  the  Act  In 
addition,  we  also  note  that,  with  respect 
to  respondenta'  CCS  argument,  that  it  is 
the  Department's  estabUshed  policy  to 
disregard  the  secondary  tax  efiecta  of 
countervailable  subsidies.  See,  e.g.. 
Certain  Fresh  Atlantic  Groundfish  From 
Canada,  51  FR  10041  (March  24, 1986) 
and  FroBh  and  Chilled  Atlantic  Salmon 
From  Norway,  56  FR  7678  (Felmiary  25, 
1991). 

Comment  11 

Respondenta  state  that  it  is  not 
appropriate  to  include  company  rates 
that  are  based  on  best  information 
available  (BIA)  in  the  calculation  of  the 
country-wide  rate.  Respondenta  also 
state  that  the  inclusion  in  the  country- 
wide rate  of  companies'  rates  which  are 
"significanUy"  higher  than  the  country- 
wide rate  is  improper  when  those 
companies  are  also  given  their  own 
separate  company-specific  rates.  See  19 
CFR  355.22(d)(3)  for  explanation  about 
the  calculation  of  individual, 
"significanUy  difilerent"  rates. 
Respondenta  argue  that  Ceramica 
Regiomontana,  S.A.  v.  United  States, 
853  F.  Supp.  431  (OT  1994)  does  not 
lequire  the  Department  to  include 
"significantly"  higher  rates  in 
calculation  of  the  country-wide  rate. 
They  state  that  a  careful  reading  of  that 
case,  as  well  as  Ipsco  Inc.  v.  United 
States,  899  F.  2d  1192  (Fed.  Cir.  1990), 
demonstrates  that  the  courta  in  both 
cases  were  only  concerned  about  the 
over-statement  of  rates  owing  to 
elimination  of  de  minimis  or  zero 
margins  from  the  country-wide  rate 
calculation.  Respondenta  claim  that 
•very  company's  rate  is  being  pulled  up 
to  a  percentage  greater  than  it  should  be 
because  the  Department  has  included  in 
the  weighted-average  country-wide  rate 
the  rates  of  companies  which  received 
their  own  "significantly"  higher 
company-specific  rates.  Thus,  they  state 
that  the  country-wide  rate  is  excessive 
for  every  company  to  which  it  appUes. 
Respondenta  state  that,  not  only  is  it 
im&ir  to  charge  this  excessive 
countervailing  duty,  it  is  also  contrary 
.to  law,  in  conflict  with  the  international 
obligations  of  the  United  States,  and 
fiolative  of  due  process. 

Petitioners  state  that  respondenta 
have  misread  Ceramica  and  Ipsco.  They 
State  that  the  plain  language  of  Ceramica 
requires  the  Department  to  calculate  a 
country-wide  rate  by  weight  averaging 
the  benefita  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States.  Petitioners  state  that 
while  Ceramica  and  Ipsco  dealt 
factually  with  the  circumstances  in 


which  respondent  companies  had 
lower-than-average  rates,  the  principle 
on  which  these  cases  is  based  applies 
equally  to  instances  in  which  some 
companies  have  higher-than-average 
rates.  They  state  that  the  couits  have 
determined  that  the  benefita  received  by 
all  companies  under  review  are  to  be 
weight-averaged  in  the  calculation  of 
the  country-wide  rate.  Therefore, 
petitioners  conclude  that  the 
Department  followed  the  clear 
directives  from  the  court 

Department's  Position 

We  disagree  with  respondenta  that 
"significantly  different"  higher  rate 
(including  BLA  rates)  should  not  be 
included  in  the  calculation  of  the  CVD 
country-wide  rate.  Respondenta' 
reliance  on  Ceramica  and  Ipsco  is 
misplaced.  In  those  cases,  me 
Department  excluded  the  zero  and  de 
minimis  company-specific  rates  that 
were  calculated  before  calculating  the 
country- wide  rate.  The, court  in 
Ceramica,  however,  rejected  this 
calculation  methodology.  Based  upon 
the  Federal  Circuit's  opinion  in  Ipsco, 
the  court  held  that  Conunerce  is 
required  to  calculate  a  country-wide 
CVD  rate  appUcable  to  noa-de  minimis 
firms  by  "vraieht  averaging  the  benefita 
received  by  all  companies  by  their 
proportion  of  exporte  to  the  United 
States,  inclusive  of  zero  rate  firms  and 
de  minimis  firms:"  Ceramica,  853  F. 
Supp.  at  430  (emphasis  on  "all"  added). 

Thus,  the  court  held  that  the  rates  of 
all  firms  must  be  taken  into  account  in 
determining  the  country-wide  rate.  As  a 
result  of  Ceramica,  the  Department  no 
longer  calculates,  as  it  formerly  did,  an 
"all  others"  country-wide  rate.  Instead, 
it  now  calculates  a  single  country-wide 
rate  at  the  outset,  and  then  determines, 
based  on  that  rate,  which  of  the 
company-specific  rates  are 
"s^iificanUy"  different. 

Given  that  the  courta  in  both  Ipsco 
and  Ceramica  state  that  the  Department 
should  include  all  company  rates,  both 
de  minimis  and  non  de  minimis,  there 
is  no  legal  basis  for  excluding 
"significantly  different"  higher  rates, 
including  BIA  rates.  To  exclude  these 
higher  rates,  while  at  the  same  time 
including  zero  and  de  minimis  rates, 
would  result  in  a  similar  type  of 
country-wide  rates  bias  of  which  the 
courts  were  critical  when  the 
Department  excluded  zero  and  de 
minimis  rates  under  ita  former 
calculation  methodology. 

Final  Resqhs  of  Review 

For  the  period  January  1, 1990 
through  December  31, 1990,  we 
determine  the  net  subsidies  to  be  4.29 


percent  ad  valorem  for  Nandikeshwari, 
Pvt  Ltd.,  18.52  percent  for  Overseas 
Steel,  Pvt.  Ltd,,  22.32  percent  for 
Sitaram  Steel,  Pvt.  Ltd.,  and  10.16 
percent  ad  valorem  far  all  other 
companies. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  the  following 
countervailing  duties: 


Manutacturer/exportsr 

Rats 
(peroert) 

Nandikeshwari,  PvL  lid 

Overseas  Steel,  PvL  Lid  

.«;ttflr?»m  <5tW»l   Pvt   LM 

429 
18.52 
22.32 

All  other  Conveniee 

10.16 

The  Department  will  also  instruct  the 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  or5.92  percent  of  the  f.o.b. 
invoice  price  on  all  shipmenta  of  the 
subject  merchandise  entered,  ot 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review  from  all  companies  except 
Nandikeshwari,  Pvt  Ltd..  Overseas 
Steel,  Pvt  Ltd.  and  Sitaram  Steel,  Pvt 
Ltd..  Because  of  the  termination  of 
benefits  attributable  to  the  CCS  program. 
the  cash  deposit  rates  for  these 
companies  are  0.05  percent  for 
Nandikeshwari,  Pvt  Ltd.  14.28  peromt 
for  Overseas  Steel,  Pvt.  Ltd.  and  18.08 
percent  for  Sitaram  SteeU  Pvt  Ltd. 

This  notice  serves  as  the  only 
reminder  io  parties  subject  to  APO  of 
their  responsibilities  conoerning.the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  §  353.34(d). 
Failiue  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  August  17. 1995. 
Susan  G.  rw iiiiiii. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-21437  Filed  S-28-45;  8:45  am] 
BIUJNG  CODE  M10-0S-P 


National  Oceanic  and  Atmoapheric 
Administration 


[LD.040796A] 

Endangered  and  Tttreatened  Wildlife 
and  Plants;  Reopening  of  Putilic 
Comment  Period  on  ttie  Proposed 
Recovery  Plan  for  Snake  River  Salmon 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Conuneioe. 

ACTION:  Notice  of  availability;  reopening 

of  public  conunent  period. 

SUIMARY:  NMFS  is  reopening  the  pubUc 
comment  period  on  the  Proposed 
Recovery  Plan  for  Snake  River  salmon. 
This  mil  provide  the  public  with  the 
opportimity  to  comment  until  and  after 
the  direct  costs  addendum  to  the 
Proposed  Recovery  Plan  becomes 
available.  All  interested  parties  are 
invited  to  submit  comments. 
DATES:  The  comment  period,  which 
originally  closed  on  July  17, 1995,  has 
been  reopened  and  now  closes  on 
November  17, 1995. 

NMFS  will  accept  comments  received 
between  July  17, 1995,  and  November 
17. 1995. 

ADDRESSES:  Written  comments  and 
materials  regarding  the  Proposed 
Recovery  Plan  and  the  direct  costs 
addendum  should  be  directed  to  Snake 
River  Salmon  Recovery  Plan,  National 
Marine  Fisheries  Service,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232. 

FOR  RIRTHER  INFORMATION  CONTACT: 
{Catherine  Hollar,  (503)  231-2337. 
SUPPLEMENTARY  MFORMATKM:  On  April 
18, 1995  (60  FR  19388),  NMFS 
published  a  notice  of  availability  of  the 
Proposed  Recovery  Plan  for  Snaike  River 
salmon  protected  by  the  Endangered 
Species  Act  (ESA).  PubUc  comments 
were  solicited,  11  pubhc  hearings  were 
announced,  and  the  conmient  period 
was  set  to  expire  on  July  17, 1995. 
Further  opportunity  for  public  input 
was  subsequently  requested  (60  FR 
26720,  May  18, 1995),  and  additional 
public  hearings  were  conducted  in 
Idaho  Falls.  ID  on  June  21, 1995,  and  in 
^Kdcane.  WA,  on  June  29, 1995. 

NMFS  is  keenly  aware  of  the  public 
interest  in  salmon  recovery.  This  notice 
re<^ns  the  public  comment  period 
until  November  17, 1995.  An  estimate  of 
the  direct  costs  of  Proposed  Recovery 
Plan  tasks,  and  a  desoiption  of  the  time 
required  to  carry  out  those  tasks  will  be 
available  this  fall,  during  the  public 
comment  period,  as  an  addendiun  to  the 
Proposed  Recovery  Plan.  Copies  will  be 
mailed  to  everyone  who  received  the 
Proposed  Recovery  Plan.  Notice  of  the 
availability  of  this  addendum  and  its 
conment  period  are  expected  to  be 
published  in  the  Federal  Register  in 
October. 

Dated  August  21, 1905. 
VnUiui  W.  Fox,  Jr., 

Director,  Offka  (^Protected  Resources, 
National  Marine  Fishmes  Service. 
(FR  Ooc  85-21403  Filed  S-28-95;  8:45  ami 
lOOOCIii»4a-F 


[LD.osiassq 

Gulf  of  Mexico  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

September  18-21, 1995. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Broadwater  Beach  Resort,  2060 

Beach  Boulevard,  Biloxi,  MS;  telephone: 

(601)  388-2211. 

Council  address:  Gtilf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa.  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Coimcil;  telephone:  (813)  228-2815. 
SUPPLBIENTARY  INFORMATION:  The 
meeting  dates  are  as  follows: 

September  20 

6:30  a.m. — Convene  to  receive  public 
testimony. 

8:45  a.m. -11:30  ajn. — ^Receive  final 
pubhc  testimony  on  Draft  Reef  Fish 
Amendment  12  (NOTE:  Testimony 
cards  must  be  turned  in  to  staff  before 
the  start  of  pubUc  testimony). 

Issues  included  for  final  action  in 
Amendment  12  are:  Commercial  reef 
fish  harvest  by  shrimp  vessels, 
definition  of  bait,  personal  consumption 
limit,  dealer  transport  requirement,  bag 
limit  on  commercial  vessels,  amberjack 
size  and  bag  limits  and  Florida 
compatible  season  closures,  gag  and 
black  grouper  size  limits,  red  snapper 
minimum  size  limits,  and  aggregate 
recreational  bag  limit  for  reef  fi^. 
Copies  of  the  draft  amendment  are 
available  from  the  Council  office  (see 
ADDRESSES). 

1:00  p.m.~4:00  p.m. — ^Receive  a  report 
of  the  Reef  Fish  Management  Committee 
and  adopt  measures  in  Reef  Fish 
Amendment  12. 

4:00  p.m.-5:30  p.m.^Discuss  Draft 
Mackerel  Amendment  8. 

September  21 

8:30  ajn.-10:00  a.m. — ^Reconvene  to 
continue  discussion  on  Draft  Mackerel 
Amendment  8. 

10:00  a.m.-10:15  a.m. — Receive  a 
report  of  the  Habitat  Protection 
Committee. 

10:15  a.m.-10:45  aan. — Receive  a 
report  of  the  Shrimp  Management 
Committee. 

10:45  a.m.-l  1 M)  a.m. — Receive  a 
report  of  the  Personnel  Committee. 


U.-OO  a.m.-ll:15  a.m. — Receive  a 
repprt  of  the  Data  Collection  Committee. 

11:15  a.m.-ll:30  ajn. — Receive  a 
report  of  the  Joint  Stone  Crab/Spiny 
Lobster  Management  Committee. 

1 :00  p.m.-l  :45  p.m. — Receive 
Enforcement  and  Director's  reports. 

1 :45  p.m.-2:00  p.m.— Other  Business 
to  be  discussed. 

2:00  p.m.-2:15  p.ni.— Election  of 
Chairman  and  Vice  Chairman. 

September  18 

1 1  .-00  a.m.-12:00  pjn.— Orientation 
session  for  new  Coimcil  members. 

1 :00  p.m.-5:00  p.m.— Convene  the 
Reef  Fish  Management  Conunittee. 

September  19 

8:00  a.m.-3:00  p.m.— Convene  the 
Habitat  Protection  Committee,  Shrimp 
Management  Committee,  Data 
Collection  Committee,  and  Joint  Stone 
Crab/Spiny  Lobster  Management 
Committee. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patricia  Bear  at  the 
Council  (see  ADDRESSES)  by  September 
11, 1995. 

Dated:  August  21, 1995. 
Ricluvd  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  95-21311  Piled  8-28-95;  8:45  am] 
iKiJNa  COOS  361»42-F 

p.D.  0816950] 

MId-AtlantIc  Fishery  Management 
Council;  Meetings 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 

Management  Coimcirs  Summer 

Flounder  Monitoring  Committee  wiU 

hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 

September  14, 1995,  from  10:00  a.m. 

tmtil  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Radisson  Hotel  Philadelphia,  500 

Stevens  Drive,  Lester,  PA;  telephone 

215-521-5900. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Coimcil,  300  S. 
New  Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
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SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review  the 
summer  flounder  stock  assessment  and 
make  recommendations  regarding  the 
({uota  and  management  measures  for 
1996. 

^ledal  Accaiiunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  302-674-2331  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  August  21. 1995. 
RicbanilLSciMafcr, 

Director,  Office  of  Fisheries  Conaermtion  and 
Managemait,  Natioixd  Mtuine  Fisheries 
Service. 

[FR  Doa  95-21312  FUed  8-28-95;  8:45  am) 
HUM0  COM  asio-as-F 


COMMnTEEFORTHE 
MPLEMENTATION  OF  TEXHLE 
AGREEMENTS 

Adjustment  of  Import  Umlts  for  Certain 
Cotton.  Wool  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  In  Quatemala 

Augus  24, 1995. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infcnmation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  pori  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoritjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  448  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  351/ 
651  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  v^rlth  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 


published  on  December  20, 1994).  Also 
see  60  FR  14931,  published  on  March 
21, 1995. 

The  letter  to  the  Commissioner  of 
CustcHns  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RiUD.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementation  of  TextilB 
AgTBOiiieuti 

August  24, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  IS,  1995,  by  the 
Chairman,  Cominittae  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  wiiich  began 
on  January  1, 1995  and  extends  through 
December  31, 1995. 

Effsctive  on  August  31, 1995,  you  are 
directed  to  adjust  tlie  limits  for  the  following 
categories,  as  provided  under  the  provisions 
of  the  current  bilateral  agreement,  as 
amended,  between  the  Governments  of  the 
United  States  and  Guatemala: 


Category 


351/651 
448 


Adjusted  twelve-monlh 
limtt^ 


251 ,936  dozen. 
50,528  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1994. 


The  guaranteed  access  levels  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detemiined  that 
tliese  actions  fall  within  the  foreign  afEsirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-21434  Filed  &-28-95;  8:45  am] 
MJJNQ  CODE  3sie-o»-r 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  FlkMr 
Textile  Products  Produced  or 
Manufactured  In  Kuwait 

August  23. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit 

EFFECTIVE  DATE:  August  30,  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  pori  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPI.EMENTARY  INFORMATION: 

AndHcity:  Executive  Otder  11651  of  Mmch 
3, 1972,  as  amended;  section  204  of  tlm 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  reduced  for  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
ScheduTe  of  the  United  States  (see 
Federal  Ragiater  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17330,  publisbwd  on  April  5, 
1995. 

The  letter  to  the  Commlssitmer  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

f-nmrnUt—  figr  ^M  IiiiiiliiiwitMitiwi  of  TcxtUe 
Agreements 

August  23, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Kuwait  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1995  and  extends  through 
December  31, 1995. 

EfCective  on  August  30, 1995,  you  are 
directed  to  reduce  the  limit  for  Categories 
340/640  to  206,998  dozen  >,  as  provided 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1994. 
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under  the  Unigiray  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  Sails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerely,  . 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Apeements. 

(FR  Doc  95-21314  Filed  8-28-95;  8:45  am] 

—  ^Mtq  COM  M1t-MI-f 


DEPARTMENT  OF  DEFENSE 

Public  Infonnation  Collection 
Requirement  Sutmltted  to  the  Office  of 
lAanagement  and  Budget  (OMB)  for 
Review 

ACTXM:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
infonnation  under  the  provisicms  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Defense  Reutilization  and' 
Marketing  Service  (DRMS)  Customer 
Service  Survey 

Type  of  request:  Expedited  Processing — 
Approval  date  requested:  30  days 
following  publication  in  the  Federal 
RMjister. 

Number  of  respondents:  1.184. 

Responses  per  respondent:  1. 

Annual  responses:  1,184. 

Average  burden  per  response:  10 
minutes. 

Annual  burden  hours:  198. 

Needs  and  uses:  The  infonnation 
collected  hereby,  indicates  the  level  of 
service  which  the  Defense 
Reutilization  and  Marketing  Service 
(DRMS)  provides  to  its  customers. 
Voluntary  surveys  omducted  in  this 
manner  will  enable  DRMS  to  improve 
customer  satisfaction  and  raise  the 
level  of  service,  thereby  implementing 
the  concepts  of  Executive  Order 
12862,  "Setting  Customer  Service 
Standards." 

Affected  public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Farms;  State,  local,  or  tribal 
government 

Frequency:  Annually. 

Respondent's  obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 

recommendations  on  the  proposed 

information  collection  should  be  sent  to 

Mr.  Weiss  at  the  Office  of  Management 

and  Budget,  Desk  Officer  for  DoD,  Room 

10236,  New  Executive  Office  Building, 

Washington,  DC  20503. 


DOD  clearance  officer:  Mr.  William 
Pearoe. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  August  24, 1995. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-21385  Filed  8-28-95;  8:45  am] 
BtUMQ  COOC  S0P0-O4-P 


Office  of  tlie  Secretary 

Group  of  Advisors  to  the  National 
Security  Education  Board  IMeetIng 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense,  Strategy  and 
Requirements. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Group  of 
Advisors  to  the  National  Security 
Education  Board.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  to  the  Board 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act,  Title  VII  of  Public  Law 
102-183,  as  amended. 

DATES:  September  18  and  19, 1995. 

ADDRESSES:  The  National  Security 
Education  Program  Office,  1101  Wilson 
Boulevard,  Suite  1210,  Rosslyn,  Virginia 
22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edmond  J.  Collier,  Eteputy  E)irector 
for  External  Affairs,  National  Security 
Education  Program,  1101  Wilson 
Boulevard,  Suite  1210.  Rosslyn,  Virginia 
22209-2248;  (703)  696-1991.  Electronic 
mail  address: 
collier@nsep.policy.osd.mil. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  of  the  Group  of  Advisors  to  the 
National  Security  Education  Program  is 
open  to  the  public. 

Dated:  August  23, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  95-21382  Filed  8-28-95;  8:45  am] 
■LUMO  COOe  »000  (M  M 


Memt)ership;  Defense  Mapping  Agency 
Performance  Review  Board 

AGENCY:  Defense  Mapping  Agency 
(DMA)  Department  of  Defense  (DoD). 


ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Board  provides  fair  and 
impartial  performance  appraisals  and 
makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  DMA. 
EFFECTIVE  DATE:  15  September  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.R.  Webster,  Defense  Mapping  Agency. 
Office  of  Human  Resources,  8613  Lee 
Highway.  Fairfax,  VA  22031-2137, 
telephone  (703)  285-9151. 
SUPPLEMENTARY  INFORMATION:  Per  5 
U.S.C.  4314(c)(4),  the  following  is  a 
standing  register  of  executives  ^ 

appointed  to  the  DMA  PRB;  specific 
PRB  panels  will  be  constituted  from  this 
standing  register.  Executives  listed  will 
serve  a  one-year  renewable  term, 
effective  15  September  1995. 
ANCELL,  A.  Clay,  Associate  Director. 

Requirements  and  Operations,  DMA 
BOGNER,  Cynthia  K.,  Comptroller. 

DMA 
BOYD,  Jimmy  W.,  Associate  Director. 

Engineering  and  Maintenance 

Support  Division,  Acquisition  and 

Technology  Group 
BROWN,  William  J.,  Assistant  Director 

for  Transition  Activities,  DMA 
BUCK,  Irvin  P.,  Associate  Director. 

Customer  Support  Division, 

Acquisition  and  Technology  Group 
COGHLAN,  Thomas  K.,  Director. 

Planning  and  Analysis,  DMA 
GUSTIN,  Russell  T.,  Associate  Director, 

Program  Management  Division, 

Acquisition  and  Technology  Group 
HALL.  Charles  D..  Associate  Director, 

International  Operations  Division. 

Operations  Group 
HALL,  Robert  H.,  Assistant  Director  for 

Transition  Activities.  DMA 
HENNIG.  Thomas  A.,  Associate  Director 

for  Technology  and  Information.  DMA 
HOGAN.  William  N.,  Director, 

Requirements  and  Policy  Integration 

Division,  DMA 
IVERY.  Barbara  A.,  Assistant  Director, 

Source  Management  Division 

(Western  Office),  Operations  Group 
JACKSON,  Mikel  F.,  Assistant  Director, 

Data  Generation  Division  (Eastern 

Office),  Operations  Group 
JOHNSON,  James  E.,  Associate  Director, 

Staff  Support  Division,  Acquisition 

and  Technology  Group 
LABOVrrZ,  Mordecai  Z..  Director, 

Procurement,  DMA 
LENCZOWSKI,  Roberta  E.,  Director, 

Acquisition  and  Technology  Group, 

DMA 
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MADISON.  Harold  W..  Director. 

Installation  Management  Ckoup.  DMA 
MUNCY.  Larry  N.,  Associate  Director. 

Source  Management  Division. 

Operations  Group 
PEELER,  Paul  L.,  Jr.,  Assistant  Director 

for  Transition  Activities,  DMA 
PHILLIPS.  Earl  W..  Director.  Operations 

Ckoup.  DMA 
SCHNEIER.  Jan  S..  Associate  Director. 

Data  Generation  Division.  Operations 

Ckoup 
SMITH.  Kathleen  M..  Associate  Director 

for  Interoperability  Division, 

Acquisition  and  Technology  Group 
SMITH,  Lon  M.,  Associate  Director.  OG 

Support  Staff,  Operations  Group 
SMITH.  Robert  N..  Associate  Director, 

Customer  Services  Division, 

Operations  Ckoup 
SMITH,  William  D.,  Deputy  Director, 

DMA 
WARD,  Curtis  B.,  Associate  Director, 

Customer  Support  Division, 

Operations  Group 
WELCH,  Betty  S.,  Director,  Human 

Resoiuces,  DMA 

Dated:  August  22, 1995. 
ItM.  BymiiB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Washington  Headquarters  Services, 
Department  of  Defense. 

(FR  Doc.  95-21384  Filed  8-28-95;  8:45  am] 
■UMQCOOCi 


Public  Infonnation  Collection 
Requirement  Submitted  to  the  Offioe  of 
Management  and  Budget  (OMB)  for 
ftoview 


ACTION:  Notice. 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance,  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

Chapter  35). 

Title;  applicable  form;  and  OMB  control 
nund>er:  Request  for  Verification  of 
Birth;  DD  Form  372;  OMB  Control 
Number  0704-0006. 

Type  of  request:  Expedited  Processing — 
Approval  date  requested:  30  days 
following  publication  in  the  Federal 
Recister. 

Namoer  of  respondents:  100,000. 

Responses  per  respondent:  1. 

Annual  responses:  100,000. 

Average  burden  per  response:  5 
minutes. 

Annual  burden  hours:  8,300. 

Needs  and  uses:  10  U.S.C.  505,  3253, 
5013,  and  8253  establish  the  age  and 
citizenship  requirements  for 
enlistment  into  the  Armed  Forces,  to 
include  the  Coast  Guard.  If  an 
applicant  is  imable  to  provide  a  birth 


certificate,  the  recruiter  forwards  DD 
Form  372,  "Request  for  Verification  of 
Birth,"  to  the  appropriate  state,  local, 
or  tribal  government  agency 
requesting  verification  of  the 
applicant's  birth.  The  information 
collected  hereby,  ensures  that  the 
applicant  blls  within  the  established 
age  limitations,  and  that  the 
applicant's  place  of  birth  supports  the 
claimed  citizenship  status. 
Affected  public:  State,  local,  or  tribal 

government. 
Frequency:  On  occasion. 
Respondent's  obligation:  Required  to 

obtain  or  retain  benefits. 
OMB  desk  officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DOD  clearance  officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
infonnation  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  23, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  95-21383  Filed  8-28-95;  8:45  am] 
BILUNOOOOf  I 


Department  of  tite  Army 
Corpe  of  Engineers 

intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  PEIS)  for  Rood 
Damage  Control  on  ttte  Upper  Dee 
Plalnes  River,  IL 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Chicago  District,  U.S. 
Army  Corps  of  Engineers,  is 
investigating  the  feasibility  of  various 
methodb  to  reduce  flood  damage  along 
portions  of  the  Upper  Des  Plaines  River 
(UDPR)  in  Lake  and  Cook  Counties, 
Illinois. 

A  feasibility  study  of  the  proposed 
action  is  being  conducted  imder 
Congressional  authority  knovm  as  the 
Chicago-South  End  of  Lake  Michigan 
(C-SELM)  Urban  Water  Damage  Study 
Authority.  This  authority  is  contained 
in  Section  206  of  the  1958  Flood  Control 
Act  (Public  Law  85-500),  two 
resolutions  by  the  Senate  Committee  on 


Public  WorifLS  adopted  22  July  1969,  and 
29  March  1973,  and  a  resolution  by  the 
House  Committee  on  Public  Works 
adopted  11  April  1974.  The  feasibility 
study  was  undertaken  as  a  result  of  a 
formal  request  for  a  recoimaissance 
study  by  the  Illinois  Division  of  Water 
Resources  in  October  1986.  The 
reconnaissance  study  was  completed  by 
the  Chicago  District  in  1989.  This  study 
supported  further  Federal  involvement 
at  the  feasibility  stage  for  flood 
protection  on  the  Upper  Des  Plaines 
River.  The  State  of  Illinois,  Metropolitan 
Water  Reclamation  District  of  Greater 
Chicago,  and  Lake  Coimty  Stormwater 
Management  Commission  have  agreed 
to  share  the  cost  of  the  feasibility  study 
with  the  Chicago  District  The  piupose 
of  this  feasibility  study  is  to  (1)  describe 
and  evaluate  the  scope  of  the  flooding 
problems  on  the  UDPR  basin,  (2) 
describe  and  evaluate  alternative  plans 
to  resolve  the  flooding  problems,  and  (3) 
select  a  recommended  plan.  The  focus 
of  this  investigation  is  overbank 
flooding  along  the  mainstem  of  the 
UIX>R  in  Lake  and  Cook  Counties, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  about  the 
proposed  action  and  DEIS  should  be 
addressed  to  Dr.  Ken  Derickson, 
Plaiming  Division,  Department  of  the 
Army,  Corps  of  Engineers,  111  North 
Canal  Street,  Chicago,  Illinois,  60606- 
7206,  ATTN:  CENCC-PD-S,  telephone 
(312)  353-6475.  An  issues-scoping 
meeting  is  tentatively  planned  during 
the  Fall  of  1995. 

SUPPLEMENTARY  INFORMATION:  The  Uppw 
Des  Plaines  River,  located  in  Lake  ana 
Cook  Counties  of  Northeastern  Illinois, 
is  subject  to  severe  overbank  flooding 
due  to  inadequate  chaimel  carrying 
capacity  to  carry  peak  flows  during 
major  storm  events.  Damaging  floods,  in 
the  mosUy  vtrban  watershed,  have 
occtirred  several  times  over  the  past  50 
years.  The  most  recent  floods,  in  1986 
and  1987,  caused  damages  exceeding 
$100  million.  Homes,  commercial/ 
industrial  faciUties,  public/municipal 
sites,  streets,  golf  courses,  cemeteries, 
and  recreational/open  space  areas  were 
adversely  impacted  by  these  latter  two 
floods  in  many  communities  along  the 
Upper  Des  Plaines  River.  Due  to  the 
projected  high  rate  of  development 
along  the  UDPR  in  Lake  County, 
damages  due  to  flooding  are  expected  to 
increase  by  about  50  percent  over  the 
next  50  years,  if  no  action  is  taken.  At 
the  request  of  the  State  of  Illinois  in 
October  1986,  the  Chicago  District 
conducted  a  reconnaissance  study  of 
these  flooding  problems  along  the 
UDPR. 
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During  the  problem  identification 
phase  of  the  reconnaissance  study,  67 
flood  prone  areas  were  identified  along 
the  mainstem  of  the  Des  Plaines  River 
as  well  as  40  areas  of  flood  prone  roads/ 
streets.  Of  the  67  identified  flood  prone 
areas,  17  were  recommended  for  plan 
formulation,  based  on  preliminary 
economic,  engineering,  environmental, 
and  institutional  screening  criteria. 
Actions  to  be  considered  in  the 
feasibihty  study  and  DEIS  for  these  17 
flood  prone  areas  are  (1)  no  Federal 
action,  (2)  using  exiting  gravel  pits  for 
flood  water  storage,  (3)  expanding 
existing  reservoirs,  (4)  excavating  new 
reservoirs  and/or  wetland  detention 
areas,  (5)  constructing  levees,  and  (6) 
implementing  non-structural 
alternatives  (e.g.,  floodplain 
management  and  flood-proofing].  These 
actions  will  be  studied  to  determine 
those,  or  combinations  thereof,  which 
best  meet  the  following  objectives: 
reduction  of  flood  damages  to  the  UDPR 
Basin;  protection  and  eiihancement  of 
natxual.  ciiltural  and  ecological 
resources;  mitigation  of  project-induced 
impacts  on  these  resources; 
maintenance  or  enhancement  of  the 
social  well-being  of  the  community  to 
the  maximum  extent  possible; 
minimization  of  any  adverse  impacts  to 
existing  and  future  development  plans 
for  the  UDPR  Basin;  and  minimization 
of  project  impacts  to  siurounding 
commimities. 

The  DEIS  is  tentatively  scheduled  to 
be  available  for  public  review  in  April 
1996. 

Grsgory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-21324  Filed  8-28-95;  8:45  am] 
BNJJNQ  CODE  tnO^MN-M 


Availability  of  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Protective  Peptides  of 
Neurotoxin  of  C.  Botulinum 

AQENCY:  U.S.  Army  Medical  Research 
and  Material  Command.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
SN  08/446,114,  entitled  "Protective 
Peptides  of  Neurotoxin  of  C. 
Botulinum,"  and  filed  May  19, 1995,  for 
licensing.  This  patent  has  been  assigned 
to  the  United  States  Government  as 
Represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 


Advocate,  Fort  Detrick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Moran,  Patent  Attorney, 
301-619-2065  or  telefax  301-619-7714. 

SUPPLEMENTARY  INFORMATION:  A 
plasmid-based  expression  vector  has 
been  constructed  for  genetic  fusion  of 
antigenic  peptides  to  cholera  toxin, 
which  is  predicted  to  eliminate  many  of 
the  problems  associated  with  direct 
conjugation  of  large  proteins  to  the  B 
subunit  of  this  protein.  Cholera  toxin 
fusion  proteins  can  be  used  to  improve 
the  immunogenicity  of  any  vaccine  and 
allow  immunization  by  any  niunber  of 
difi'erent  routes.  These  fusion  proteins 
may  also  aid  in  the  treatment  of 
autoimmune  disorders  by  inducing  oral 
tolerance  to  the  target  antigen 
conjugated  to  cholera  toxin.  The 
described  methods  allows  bacterial 
expression  of  fusion  protein  in 
sufficient  quantities  for  vaccine  and 
diagnostic  use. 
Gregory  O.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-21323  Filed  8-28-95;  8:45  am) 
MLUNQCODE  371»-0*-M 


Department  of  the  Navy 

Availability  of  Invention  for  Ucensing 

The  invention  listed  below  is  assigned 
to  the  United  States  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Department  of  the  Navy. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street.  Arlington,  Virginia 
22217-5660  and  must  include  the  Navy 
Case  Number. 

For  further  information  contact:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  AppUcation  entitled 
"CONTROLLED  RELEASE  OF  ACTIVE 
AGENT  USING  INORGANIC 
TUBULES";  filed  31  July  1995.  Navy 
Case  No.  76,652. 

Dated:  August  21, .1995. 

M.A.  Waters. 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doc.  95-21417  Filed  8-28-95;  8:45  am) 

BILUNG  CODE  381fr-AE-M 


Intent  to  Qrant  Partially  Exclusive 
Patent  License;  Benthos,  Inc. 

The  Department  of  the  Navy  hereby 
gives  notice  of  its  intent  to  grant  to 
Benthos.  Inc..  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  to  practice 
the  Government  owned  invention 
described  in  U.S.  Patent  Application 
Serial  No.  08/321,066  "Bioluminescent 
Bioassay  System,"  filed  11  October 
1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  Arlington. 
Virginia  22217-5660. 

For  Further  Information  Contact:  lylr. 
R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  August  21, 1995. 

M.A.  Waters. 

LCDR.  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-21418  Filed  8-28-95;  8:45  am) 

BILUNG  COOE  3810-AE-M 


Notice  of  Perfonmance  Review  Board 
Membership 

Pursuant  to  5  U.S.C.  4314  (c)  (4).  the 
Department  of  the  Navy  (DON) 
annoimces  the  appointment  of  members 
to  the  DON'S  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  feir  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modification  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRBs  will  be  determined  on  an 
ad  hoc  basis  fi'om  among  individuals 
listed  below: 
AKIN,  M.  G.  MR. 
ALTWEGG.  D.  M.  MR. 
ANDERSON.  J.  BGEN 
ANGRIST,  E.  P.  MR. 
ATKINS,  J.  A.  MR. 
BAILEY,  D.  C.  MR. 
BISSON.  A.  DR. 
BLATSTEIN,  I.  M.  DR. 
BRABHAM,  J.  A.  LTGEN 
BRADLEY,  L.  A.  MS. 
BRANCH,  E.  B.  MR. 
BRANT,  D.  L.  MR. 
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BRBEDLOVE.  W.  J.  DR. 
BROOKE,  R.  K.  MR. 
BUONACCORSI,  P.  P.  MR. 
CAMP.  J.  R.  MR. 
CASSIDY.  R.  CAPT 
CASSIDY.  W.  J.  MR. 
CATALDO,P.R.MR. 
CHRISTMAS,  G.  R.  LTGEN 
CLARK.  C  C  MS. 
COCCmOLA.  M.  J.  MR. 
COFFEY.  T.  DR. 
COMMONS.  G.  L.  MS. 
CONRAN,  T.  C  MR. 
CRAINE.  J.  W.  RADM 
CUDDY.  J.  V.MR. 
CZELUSNL\K.  D.  P.  MR. 
DAVIS.  J.  R.  DR. 
DECORPO.  J.  DR. 
DESALME.  J.  W.  MR. 
DILLON.  B.  L.  MR. 
DILWORTH.  G.  C.  MR. 
DISTLER.  D.  MR. 
DDCSON.  H.  L.  MR. 
DOAK.R.MR. 
DOHERTY,  L.  M.  DR. 
DOMINGUEZ,  M.  L.  MR. 
DONALSON,  E.  L.  MR. 
DOUGLASS.  T.  E.  MR. 
DRAIM.  R.  P.  MR. 
DUDDLESTON,  R.  J.  MR. 
DURHAM,  D.  L.  DR. 
EATON,  W.  D.  MR. 
ELUOTT,  R.  D.  MR. 
EYER.  J.  W.  MR. 
FELTON,  R.  M.  MR. 
FELTON,  L.  A.  RADM 
FIOCCHI.  T.  C.  MR. 
FORD.  F.  B.  MR. 
FORSSELL.  A.  G.  MR. 
FRICK.  R.  E.  RADM 
GARVERT,  W.  C.  MR. 
GEIGER,  C.  G.  MR. 
GOLDSCHMIDT.  J.  X.  MR. 
GOTTFRIED.  J.  MS. 
GROSSMAN.  J.  C  MR. 
GUERTIN,  J  .R.  DR. 
GUNDERSON.  E.  K.  DR. 
HANCOCK.  W.  J.  RADM 
HANNAH,  B.  W.  DR. 
HARMAN,  D.  P.  MR. 
HARRISON.  Y.  M.  MS. 
HARTWIG.  E.  DR. 
HATHAWAY.  D.  L.  MR. 
HAUENSTEIN.  W.  H.  MR. 
HAUT.  D.  G.  MR. 
HAYNES.  R.  S.  MR. 
HEATH,  K.  S.  MS. 
HENRY,  M.  G.  MR. 
HICKMAN,  D.  E.  RADM 
HICKS.  S.  N.  MR. 
HILDEBRANDT,  A.  H.  MR. 
HINKLE.  J.  B.  RADM 
HOLADAY.  D.  A.  MR. 
HOOD.  J.  T.  RADM 
HOWELL.  D.  S.  MS. 
HUBBELL,  P.  C.  MR. 
HUCHTING,  G.  A.  RADM 
JOHNSTON,  K.  J.  DR. 
JUNKER.  B.  DR. 


KANDARAS.  C  A.  MS. 
KASKIN.  J.  D.  MR. 
KELLY,  L.  J.  MR. 
KILL  KELLEY,  J.  L  MR. 
KISS,  R.  K.  MR. 
KNUDSEN,R.E.DR. 
KOTZEN.  P.  S.  MS. 
KRASnC.  S.  A.  MR. 
KRETTZER.  L.  P.  MR. 
KUESTERS.  J.  J.  MR. 
LANGSTON.  M.  J.  MR. 
LARSEN.  D.  P.  MR. 
LEACH.  R.  A.  MR. 
LEFANDE.  R.  DR. 
LETOW,  A.  M.  MR, 
LEWIS,  R.  D.  MS. 
LOPATA,  F.  A.  MR. 
LUNDBERG.  L.  L.  MR. 
LYNCH.  J.  G.  MR. 
MACHIN.  R.  C.  MR. 
MARTIN.  R.  J.  MR. 
MASCL\RELU.  J.  R.  MR. 
MATTHEIS,  W.  G.  MR. 
MCBURNETT,  G.  M.  MS. 
MCELENY.J.F.MR. 
MCGADNEY.  R.  L  MR. 
MCMANUS.  C.  J.  MR. 
MCNAIR,  J.  W.  MR. 
MCNAIR,  S.  M.  MR. 
MELL\,  F.  M.  MR. 
MELETZKE,  D.  M.  MS. 
MERRITT.  M.  M.  MR. 
MESSEROLE.  M.  MR. 
MILLER.  G.  O.  MR. 
MOELLER.  R.  L  RADM 
MOLZAHN,  W.  R.  MR. 
MONTGOMERY.  H.  E.  MR. 
MUNSELL.  E.  L.  MS. 
MUNSON.  M.  MR. 
MURPHY.  P.  M.  MR. 
MUTH.  C  C.  MS. 
NANOS.  G.  P.  RADM 
NATHAN.  H.  J.  MR. 
NEDROW.  R.  D.  MR. 
NEMFAKOS.  C.  P.  MR. 
NICKELL.  J.  R.  MR. 
OLSEN,  M.  A.  MS. 
O'NEILL.  T.  J.  MR. 
OSTER.  J.  W.  MAJGEN 
PALAEZ.  M.  RADM 
PANEK.  R.  L.  MR. 
PAULK,  R.  D.  MS. 
PAYNE.  T.  MR. 
PENNISI.  R.  A.  MR. 
PETERS.  R.  K.  MS. 
PHELPS,  F.  A.  MR. 
PHILLIPS.  G.  P.  RADM 
PORTER,  D.  E.  MR. 
PORTER,  T.  J.  RADM 
PRICE,  R.  W.  MR. 
POWERS,  B.  F.  MR. 
QUESTER,  K.  A.  MS. 
RATH,  BHAKTA  DR. 
RATHJEN.  R.  A.  MR. 
RENFRO,  J.  G.  MR. 
RICHWINE,  D.  A.  MAJGEN 
RIEGEL,  K.  W.  DR. 
ROBINSON,  B.  DR. 
ROBINSON.  P.  M.  RADM 


ROBINSON.  W.  M.  MR. 
ROTH,  J.  MR. 
RYZEWIC.  W.  H.  MR 
SAALFELD.  F.  DR. 
SANDERS.  W.  R.  MR. 
SANSONE.  W.  MR. 
SARGENT.  D.  P.  RADM 
SAUL.  E.  L.  MR. 

SAvrrsKY.  w.  d.  mr. 

SCHAEFERJR..W.J.MR 
SCHNEIDER.  P.  A.  MR. 
SCHULTZ.  R.  E.  MR. 
SCHUSTER,  J.  G.  MR 
SCOTT.  R  CAPT 
SHAFFER,  R  L.  MR 
SHOUP,  F.  E.  DR 
SILVA.  E.  DR 
SIRMALIS,  J.  E.  DR 
SOMOROFF.  A.  R  DR 
STINE.  J.  E.  MR 
STRONG.  B.  D.  RADM. 
STUSSIE,  W.  A.  MR 
SULLIVAN,  M.  P.  RADM 
THOMAS.  R  O.  MR 
THOMPSON,  R  H.  MR 
THORNETT,  R  MR 
TINSTON.  W.  J.  RADM 
TISONE.  A.  A.  MR 
TOMPKINS.  C.  L.  MR 
TURNQUIST.  C.  J.  MR 
UHLER.  D.  G.  DR 
VAN  RIPER  P.  K.  LTGEN 
VERKOSKI.  J.  E.  MR 
WILLL\MS,  R  D.  RADM 
WESSEL.  P.  R  MR. 
WHALEN,  J.  R  MR 
WHTTEWAY,  R  N.  DR 
WHITMAN.  E.  C  DR 
WHITTEMORE.  A.  L.  MS. 
WILSON.  T.  RADM 
WYANT,  F.  E.  MR 
YOUNG,  S.  D.  MS. 
ZANFAGNA,  P.  E.  MR. 
ZDANKIEWICZ,  E.  MR 
ZIMET,  E.  DR. 
ZORNETZER,  S.  DR 

Dated:  August  21, 1995. 
M.A.  Waters. 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 

Officer. 

[FR  Doc.  95-21429  Filed  8-28-45;  8:45  am] 

BN.LM0CO0C  3«10-f7-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 

Name:  Environmental  Management 
Advisory  Board. 
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Date  and  Times:  Thursday,  September  14, 
1995;  9  a.m.-5  p.m. 

Place:  Crystal  City  Marriott  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  413-5500 

FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Executive  Director, 
Environmental  Management  Advisory 
Board,  EM-5, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-^400.  Tlie  Internet  address  is: 
Jame8.Melillo@em.doe.gov 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program  and  the 
Programmatic  Environmental 
Management  Impact  Statement,  from  the 
perspectives  of  affected  groups  and 
State  and  local  Governments.  The  Board 
will  help  to  improve  the  Environmental 
Management  Program  by  assisting  in  the 
process  of  securing  consensus 
recommendations,  and  providing  the 
Department's  numerous  publics  with 
opportunities  to  express  their  opinions 
regarding  the  Environmental 
Management  Program. 

Tentative  Agenda 

Thursday,  September  14, 1995 

9  a.m. — Co-Chairmen  Open  Public 
Meeting. 
Mr.  Alvin  Aim  and  Mr.  Douglas  Costle 
9:05  a.m. — Opening  Remarks. 
Mr.  Thomas  Crumbly,  Assistant 
Secretary  for  Environmental 
Management 
10:30  a.m.^Presentation  and  Board 
Discussion  of  the  Technology 
Development  and  Transfer 
Committee  Findings. 
iJr.  Edgar  Berkey,  Committee  Chair 
11:35  a.m. — Discussion  of  Board 
Business. 
Mr.  Alvin  Aim  and  Mr.  Douglas  Costle 
12  p.m.— Lunch. 
1  p.m. — ^Presentation  and  Board 
Discussion  of  Budget  Committee 
Findings. 
Mr.  Alvin  Aim 
1:45  p.m. — Presentation  and  Discussion 
of  NEPA  Committee  Findings. 
Mr.  Brian  Costner,  Committee  Chair 
2:30  p.m. — Progress  Report — Worker 
Health  and  Safety  Committee. 
Dr.  Glenn  Paulson 
2:50  p.m. — Progress  Report — Formerly 
Utilized  Sites  Remedial  Action 
Program  (FUSRAP) 
3:30  p.m. — Board  Discussion 
4:30  p.m. — Public  Comment  Session. 
5  p.m. — Meeting  Adjourns. 


A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
vyish  to  make  oral  statements  pertaining 
to  agenda  items  should  either  contact 
James  T.  Melillo  at  the  address  or 
telephone  niunber  listed  above,  or  call 
1(800)  736-3282,  the  Center  for 
Environmental  Management 
Information  and  register  to  speak  during 
the  pubhc  comment  session  of  the 
meeting.  Individuals  may  also  register 
on  September  14, 1995  at  the  meeting 
site.  Every  effort  will  be  made  to  hear 
all  those  wishing  to  speak  to  the  Board, 
on  a  first  come,  first  serve  basis.  Those 
who  call  in  and  reserve  time  will  be 
given  the  opportimity  to  speak  first.  The 
Board  Co-Oiairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays. 

Issued  at  Washington,  DC,  on  August  23, 
1995. 

Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Conunittee 

Management  Officer. 

[PR  Doc.  95-21419  Filed  8-28-95;  8:45  am] 
BIUJNQCOOE  M80-41-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-565-000] 

Equltrans,  Inc.;  Notice  of  Technical 
Conference 

August  23, 1995. 

Take  notice  that  a  technical 
conference  has  been  scheduled  in  the 
above-captioned  proceeding  for  10  a.m. 
on  September  15, 1995,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426.  The  purpose  of 
the  conference  is  to  discuss  matters  of 
interest  and  concern  relating  to 
Equitrans,  Inc.'s  proposal  to  replace  a 
portion  of  the  cushion  natural  gas  from 
its  Shirley  Storage  Reservoir  with 
nitrogen,  including  Equitrans'  proposal 
that  its  application  be  conditioned  upon 


(1)  continued  rate  treatment  of  the 
reservoir;  and  (2)  clarification  that 
Equitrans  will  (a)  bear  the  risk  of  loss  on 
the  sale  of  the  produced  gas,  and  (b)  be 
permitted  to  retain  revenues  on  such 
sales  that  may  be  in  excess  of  the  book 
costs.  All  interested  parties  are  invited 
to  attend.  For  additional  information, 
interested  parties  may  call  Michael  J. 
McGehee  at  (202)  208-2257. 
LoisD.CasheU. 
Secretary. 

(FR  Doc.  95-21339  Filed  8-28-95;  8:45  am] 
BILUNG  CODE  a717-01-M 


[Docket  Nos.  RP9&-326-003  and  RP95-242- 
004] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  23, 1995. 

Take  notice  that  on  August  18, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natiural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  204A  with  a  proposed 
effective  date  of  September  1, 1995.  This 
sheet  is  being  revised  to  modify  the 
ciurently  effective  rules  for  transition  to 
new  services,  to  allow  continuation  of 
existing  Agreements  under  Rate 
Schedule  FSS. 

Natural  is  also  submitting  pro  forma 
tariff  sheets  as  part  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1  and 
Second  Revised  Volume  No.  2,  related 
to  Natural's  proposed  Pro  Forma  Case 
filed  in  the  referenced  dockets.  Natvual 
has  not  reflected  an  effective  date  on 
these  pro  forma  tariff  sheets  but  is 
renewing  its  request  that  the 
Commission  allow  the  Pro  Forma  Case 
to  go  into  effect  as  of  December  1,  1995. 

Natural  states  that  the  piupose  of  the 
filing  is  to  comply  with  the 
Commission's  Jime  26, 1995,  order  in 
Docket  Nos.  RP95-326-000  and  RP95- 
242-000  which  required  Natural  to 
submit  a  new  pro  forma  version  of  its 
restructured  services,  revised  to  respond 
to  the  concerns  raised  at  the  technical 
conferences  and  with  rates  reflecting  the 
customers'  August  1  service  elections. 

Natural  states  that  due  to  the 
significant  fly-up  in  maximum  rates 
created  by  these  changes,  it  is  proposing 
a  deferred  cost  procedure  to  avoid  such 
rate  increases. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  September  1, 1995  and 
December  1, 1995. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
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jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  on 
the  official  service  list. 

As  agreed  by  the  parties  at  the  August 
3. 1995,  technical  conference,  parties 
wall  address  the  pro  forma  tariff  sheets 
in  initial  comments  to  be  filed  August 
30, 1995  (in-hand  date)  and  reply 
comments  to  be  filed  September  8, 1995. 

Any  person  desiring  to  protest  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  204A  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  DC  20426.  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  Atigust  30, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoCCadidl.. 
Secretary. 

[FR  Doc  95-21334  Filed  &-2ft-95;  8:45  am] 
BtuMQ  COM  tnr-ei-M 


[Docket  No.  PR95-17-00(q 

Olympic  Pipeline  Co.;  Notice  of 
Petition  for  Rate  Approval 

August  23, 1995. 

Take  notice  that  on  August  4, 1995, 
Olympic  Pipeline  Company  (Olympic), 
filed  pursuant  to  Section  284.123(b)(2) 
of  the  Commission's  Regidations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  firm  transportation 
reservation  charge  of  $2.5222  per 
MMBtu  and  a  100  percent  load  factor 
intemiptible  transportation  charge  of 
$0.08292  per  MMBtu  for  transportation 
services  performed  by  Olympic  through 
its  Cajun  system  under  Section  311(a)(2) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

Olympic  states  that  it  is  an  intrastate 
pipeline  v.-f  thin  the  meaning  of  Section 
2(16)  of  the  NQPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  Olympic 
proposes  an  effective  date  of  August  4. 
1995. 

Pursuant  to  Section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amoimt  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 


the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  August  31, 1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Loia  D.  Caah^ 
Secretary. 

[FR  Doc  95-21335  Filed  8-28-45;  8:45  am] 
MLUNQ  coot  tnr-oi-M 

[Docket  No.  PR95-16-000I 

Olympic  Pipeline  Co.,  Notice  of 
Petition  for  Rate  Approval 

August  23, 1995. 

Take  notice  that  on  August  4. 1995, 
Olympic  Pipeline  Company  (Olympic), 
filed  pursuant  to  Section  284.123(b)(2) 
of  the  Commission's  Regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  firm  transportation 
reservation  charge  of  $1.6217  per 
MMBtu  and  a  100  percent  load  factor 
intemiptible  transportation  charge  of 
$0.05332  per  MMBtu  for  transportation 
services  performed  by  Olympic  through 
its  Manchester  system  under  Section 
311(a)(2)  of  the  Natural  Gas  PoUcy  Act 
of  1978  (NGPA). 

Olympic  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  Olympic 
proposes  an  effective  date  of  August  4, 
1995. 

Pursuant  to  Section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 


Commission's  Rules  of  Practice  aiui 

Procedures.  All  motions  must  be  filed 

with  the  Secretary  of  the  Commission 

on  or  before  August  31. 1995.  The 

petition  for  rate  approval  is  on  file  with 

the  Commission  and  is  available  for 

public  inspection. 

Lois  D.  Cariwll,     . 

Secretary. 

[FR  Doc  95-21336  Filed  8-28-95;  8:45  am] 

Muwo  coot  tnr-et-M 


Sonat  Power  Mariteting  Inc.;  Notice  of 
Issuance  of  Order 

[Docket  No.  ER96-1060-0001 

August  24, 1995. 

On  May  16, 1995,  as  amended  Jtme 
13. 1995,  Sonat  Power  Marketing  Inc. 
(SPM)  submitted  for  filing  a  rate 
schedule  imder  wiiich  SPM  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  mariceter.  SPM  also 
requested  waiver  of  various  Commisnon 
regulations.  In  particular,  SPM 
requested  that  the  Commission  grant 
blanket  approval  tmder  18  CFR  Part  34 
of  all  fut\ire  issuances  of  securities  and 
assimiptions  of  llabihty  by  SPM. 

On  August  18, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  ass\miption8  of 
liability  by  SPM  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  SPM  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  fbr 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pubUc  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neidier 
pubUc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  SPM's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
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or  protests,  as  set  forth  above,  is 
September  18, 1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Ihiblic 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
Lois  O.  Casfaell, 
Secretary. 

[FR  Doc.  95-21363  Piled  8-28-95;  8:45  am] 
MUMQ  CQOC  OM-m-U 

[Docket  No.  EFI96-1 334-000] 

Stalwart  Power  Co.;  Notice  of  Issuance 
of  Order 

August  24,  1995. 

On  July  3, 1995,  as  amended  on  July 
21, 1995,  Stalwart  Power  Company 
(Stalwart)  submitted  for  filing  a  rate 
schedule  \mdet  which  Stalwart  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Stalwart  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Stalwart  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Stalwart. 

On  August  18, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihty  by  Stalwart  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Stalwart  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  a^ected  by  continued 
approval  of  Stalwart's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 
September  18. 1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308, 941 
North  Capitol  Street,  N.E.  Washingtcm, 
D.C.  20426. 
LoisD.CwhnU. 
Secretary. 

[FR  Doc.  95-21362  Filed  8-28-95;  8:45  am] 
BILUNQ  COOE  «nr-oi-M 

[Docket  No.  Cf>99-<91-<N)(q 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

August  23, 1995. 

Take  notice  that  on  August  17, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
691-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  removal  a  sales  tap  and  meter  facility 
located  in  Madispn  County,  Kentucky 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  by 
removal  the  facility  at  the  Richmond 
Emergency  Sales  Meter  Station  No.  2- 
0503  located  in  Madison  County, 
Kentucky.  Tennessee  states  that  the 
sales  meter  station  was  placed  in  service 
in  November,  1970  to  be  used  as  an 
emergency  delivery  point  on 
Tennessee's  system  to  provide  backup 
protection  for  natural  gas  service 
Columbia  Gas  Transmission  Corporation 
(Columbia)  (formerly  United  Fuel  Gas 
Company)  was  rendering  in  the 
Lexington,  Kentucky  area.  Tennessee 
states  that  this  facility  has  been  inactive 
since  March,  1988.  Columbia,  the  only 
customer  served  by  the  facility  prior  to 
the  meter  becoming  inactive,  consented 
to  the  abandonment  and  removal  by 
signature  dated  July  12, 1995. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Loia  D.  Casiidl, 

Secretary. 

[FR  Doc.  95-21338  Filed  8-28-95;  8:45  am) 

BILLJm  COOC  «717-01-M 

[Projects  Nos.  2404-017  A  2419-007— 
IMchlgsn] 

Thunder  Bay  Power  Co.;  Notice  of 
Intention  to  Hold  Project  Site  Visit 

August  23, 1995. 

Thimder  Bay  Power  Company 
(applicant)  filed  on  Deceml>er  30, 1991, 
a  new  license  application  to  continue  to 
operate  and  maintain  its  Thunder  Bay 
and  Hillman  Hydro  Projects  located  on 
the  Thunder  Bay  River  in  Alpena, 
Alcona,  and  Montmorency  Counties, 
Michigan.  The  applicant  has  requested 
that  the  Commission  combine  the  two 
hcensed  projects  into  a  new  license. 

The  Thunder  Bay  and  Hillman  Hydro 
Project  as  presently  licensed  consists  of 
the  following: 

A.  Thunder  Bay  Hydro  Project  FERC 
No.  2404 

This  project  consists  of  the  following 
five  developments: 

The  Ninth  Street  Development  which 
includes:  (1)  An  existing  retaining  wall, 
6  feet  high  by  285  feet  long;  (2)  an 
existing  buttressed  retaining  wall,  145 
feet  long;  (3)  an  existing  abandoned 
fishway;  (4)  an  existing  concrete 
imcontrolled  spillway  section,  47  feet 
long;  (5)  an  existing  gated  spillway 
section,  131  feet  long,  containing  seven 
tainter  gates,  each  14  feet  long  by  12  feet 
high;  (6)  an  existing  concrete  gravity 
non-overflow  section,  47  feet  long;  (7) 
an  existing  reinforced  concrete  non- 
overflow  section  (a  retaining  wall  about 
20  feet  long);  (8)  an  existing  reservoir 
with  a  stirfece  area  of  700  acres  and  a 
total  storage  volume  of  6,000  acre- feet  at 
the  normal  maximum  surface  elevation 
of  598.5  feet  NGVD;  (9)  an  existing 
reinforced  concrete  and  masonry 
powerhouse,  92  feet  long  by  84  feet 
wide,  containing  (a)  three  horizontal 
shaft  Sampson  runner  turbines  with  a 
combined  hydraulic  capacity  of  1620 
cfs,  manufactured  by  James  Leffel 
Company  and  rated  at  600  hp  each,  and 
(b)  three  General  Electric  gmerators, 
each  rated  at  400  kW,  providing  a  total 
plant  rating  of  1,200  kW;  and  (10) 
existing  appurtenant  facilities. 
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The  Four  Mile  Development  which 
includes:  (1)  An  existing  concrete  ogee 
spillway  (constructed  immediately 
downstream  from  the  original  rock  filled 
timber  dam],  445  feet  long,  topped  by 
needle  beams,  containing  (a)  a  log  chute 
bay,  and  (b)  an  abandoned  fishway  bay; 
(2)  an  existing  reservoir  with  a  surface 
area  of  90  acres  and  a  total  storage 
capacity  of  900  acre- feet  at  the  normal 
maximum  surface  elevation  of  634.9  feet 
NGVD;  (3)  an  existing  concrete  and 
masonry  powerhouse,  72  feet  by  72  feet, 
containing  (a)  a  concrete  forebay,  (b) 
three  existing  horizontal  shaft  Sampson 
runner  turbines  with  a  combined 
hydraidic  capacity  of  1790  cfs,  rated  at 
850  hp  each,  and  (c)  three  existing 
General  Electric  generators,  each  rated 
at  600  kW,  providing  a  total  existing 
plant  rating  of  1,800  kW;  and  (4) 
existing  appurtenant  facihties. 

Norway  Point  Development  which 
includes:  (1)  Two  existing  earth  dikes, 
1,460  feet  long  and  500  feet  long 
yielding  a  total  length  of  1,960  feet;  (2) 
an  existing  abandoned  fishway;  (3)  an 
existing  beartrap  gate  section,  120  feet 
long,  containing  three  beartrap  gates, 
each  26  feet  long  by  27  feet  high;  (4)  an 
existing  mass  concrete  multiple  barrel 
arch  spillway  section  with  removable 
needle  beams,  320  feet  long;  (5)  an 
existing  reservoir  with  a  siuface  area  of 
1,700  acres  <md  a  total  storage  volume 
of  27,550  acre-feet  at  the  nonnal 
maximum  surface  elevation  of  671.6  feet 
NGVD;  (6)  an  existing  reinforced 
concrete  and  masonry  powerhouse,  86 
feet  long  by  49  feet  wide,  containing  (a) 
two  vertical  shaft  Francis  turbines  with 
a  combined  hydraulic  capacity  of  1650 
cfs,  the  first  manufactured  by  Wellman- 
Seavei^Morgan  Company  and  rated  at 
3,350  hp  and  the  second  rated  at  1,400 
hp,  and  (b)  two  General  Electric 
generatore,  rated  at  2,800  kW  and  1,200 
kW,  providing  a  total  point  rating  of 
4,000  kW;  and  (7)  existing  appurtenant 
Eacilities. 

Hubbard  Lake  Development  iWu'c/i 
includes:  (1)  An  existing  reinforced 
concrete  spillway  section,  20  feet  long, 
containing  two  needle  beam  controlled 
bays;  (2)  two  existing  45  foot  long  earth 
embankment  sections,  each  overlapped 
on  the  upstream  and  downstream  sides 
with  concrete  wing  walls  extending 
from  both  sides  of  the  spillway;  (3)  an 
^sting  reservoir  with  a  surface  area  of 
9,280  acres  and  a  total  storage  volume 
of  57,000  acre- feet  at  the  normal 
maximum  surface  elevation  of  710.5  feet 
NGVD;  and  (4)  existing  appurtenant 
facilities. 

Upper  South  Development  which 
includes:  (1)  Two  existing  earth 
embankment  sections,  220  feet  long  and 
40  feet  long  for  a  total  length  of  260  feet; 


(2)  an  existing  reinforced  concrete 
spillway  section,  40  feet  long, 
containing  (a)  four  needle  beam 
controlled  bays,  and  (b)  concrete  wing 
walls  on  the  upstream  and  downstream 
sides  overlapping  the  earth 
embankments  on  both  sides  of  the 
spillway;  (3)  an  existing  reservoir  with 
a  surface  area  of  7,000  acres  and  a  total 
storage  volume  of  55,000  acre-feet  at  the 
normal  maximum  surface  elevation  of 
731.0  feet  NGVD;  (4)  two  proposed 
submeraible  Flygt  Corporation  t\irbines 
with  a  combined  hydraulic  capacity  of 
170  cfis,  each  equipped  writh  a  siphon 
penstock  and  an  elbow  draft  tube;  and 
(5)  existing^appurtenant  facilities. 

B.  Hillman  Hydro  Project  FERC  No. 
2419 

This  project  consists  of:  (1)  An 
existing  earth  fill  section,  approximately 
50  feet  long;  (2)  an  existing  concrete 
gated  spillway  section,  approximately 
38  feet  long,  containing  (aj  three  needle 
beam  controlled  bays,  (b)  a  concrete 
training  wall  extending  upstream  of  the 
spillway  along  the  right  side,  and  (b)  a 
reinforced  concrete  apron,  constructed 
along  the  downstream  toe  of  the 
spilhMray;  (3)  an  existing  non-overflow 
section  which  includes  part  of  the 
Hillman  grist  mill  house,  26  feet  long, 
constructed  of  upstream  and 
downstream  concrete  gravity  walls  with 
pressure  grouted  earth  and  rock  fill 
between  the  two  walls;  (4)  an  existing 
concrete  uncontrolled  spillway  section, 
27  feet  long,  (formerly  the  intake 
structure  of  the  grist  mill  in  the  early 
1900's);  (5)  an  existing  non-overflow 
section,  20  feet  long,  constructed  of 
upstream  and  downstream  concrete 
gravity  walls  with  pressure  grouted 
earth  and  rock  fill  between  the  two 
walls;  (6)  an  existing  reservoir  with  a 
surface  area  of  160  acres  and  a  total 
storage  volume  of  500  acre-feet  at  the 
normal  maximum  surface  elevation  of 
747.2  feet  NGVD;  (7)  an  existing 
reinforced  concrete  and  masonry 
powerhouse,  17  feet  by  21  feet, 
containing  (a)  a  vertical  shaft  Francis 
tiubine  with  a  hydraulic  capacity  of  270 
cfs,  manufactured  by  James  Leffel 
Company,  and  (b)  a  vertical  shaft 
generator,  manufactiued  by 
Westinghotise  and  rated  at  250  kW;  and 
(8)  existing  appurtenant  facilities. 

The  applicant  proposes  increasing 
capacity  at  the  Upper  South 
Development  by  200  kW  as  well  as 
increasing  the  capacity  at  the  Four  Mile 
Development  by  600  kW,  with  the 
addition  of  three  new  generators, 
respectively.  The  applicant  estimates 
that  the  proposed  total  installed  project 
capacity  woudd  be  8.25  MW  with  a  total 
average  annual  generation  of  8.26  GWH. 


The  dam  and  existing  project  facilities  ' 
of  each  development  are  owned  by  the 
applicant.  Project  power  would  be 
utilized  by  the  applicant  for  sale  to  its 
customers 

Project  Site  Visit 

The  Conunission  staff  will  conduct  a 
three  day  project  site  visit  of  the 
Thunder  Bay  and  Hillman  Hydro 
Projects.  The  site  meeting  will  be  held 
starting  at  2:00  P.M.  on  September  5, 
1995  at  the  entrance  of  the  Hillman 
Development  and  continue  the  next  day 
(on  September  6, 1995)  at  8:00  A.M.  at 
the  Ninth  Street  Development,  and 
finish  on  September  7, 1995  with  the 
start  at  8:30  A.M.  at  the  Fletchw 
Floodwater  and  conclusion  at  12:30 
P.M.  at  the  Hillman  Development.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  are  responsible  for  their 
own  transportation  to  and  from  the 
project  site.  For  more  details,  interested 
parties  shotdd  contact  Patrick  Murphy. 
FERC,  at  (202)  219-2659  and  Steve 
Naugle,  FERC.  at  (202)  219-2805,  prior 
to  the  site  visit  date. 
LotoD.CadiaB, 
Secretary. 

[FR  Doc.  95-21337  Filed  8-28-95;  8:45  am] 
lajJNQ  COOC  tTir-oi-ii 

[Docket  No.  ER94-80O-O06.  et  al.] 

AES  Power,  Inc.,  et  al.;  Electric  Rats 
and  Corporate  Regulation  FHings 

August  23, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  AES  Power,  Inc. 

[Docket  No.  ER94-B90-006) 

Take  notice  that  on  August  3, 1995, 
AES  Power,  Inc.  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated  April  8, 
1994.  Copies  of  the  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  United  States  Department  of 
Ener^ — Western  Area  Power 
Administration  (Central  Valley  Project) 

[Docket  No.  EF95-50 11-000] 

Take  notice  that  on  August  10, 1995, 
the  Deputy  Secretary  of  ^eigy,  on 
behalf  of  the  Western  Area  Power 
Administration,  tendered  for  filing  an 
amended  Rate  Schedule  CV-F7 
pursuant  to  the  authority  delegated  to 
the  Deputy  Secretary  by  the  Secretary's 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  The  amended  rate 
schedule  is  for  commercial  firm  power 
fitim  the  Central  Valley  Project. 
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(Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire  v.  New  Hampshire  Electric 
Cooperative,  Inc. 

(Docket  No.  EL95-71-O00] 

Take  notice  that  on  August  14. 1995, 
the  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  Sling  a 
complaint  against  the  New  Hampshire 
Electric  Cooperative.  Inc.  (NHEC)  with 
respect  to  NHEC's  anticipatory  breach  of 
its  wholesale  partial  requirements 
agreement  wiUi  PSNH. 

Coiiuiieiit  date:  September  22, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Citizens  Lehman  Power  Sales 

(Docket  No.  ER94-1685-004] 

Take  notice  that  on  August  14, 1995, 
Citizens  Lehman  Power  Sales  filed 
certain  information  as  required  by  the 
Commission's  February  2, 1995,  order  in 
Docket  No.  ER94-1685.  Copies  of 
Citizens  Lehman  Power  Sales' 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

5.  American  Electric  Vawwr  Sendee 
Corporation 

(Docket  No.  ER95-497-O01) 

Take  notice  that  on  August  15, 1995. 
American  Electric  Power  Service 
Corporation  (AEPSC)  amended  its  filing 
in  the  above  referenced  docket  to  clarify 
its  policy  regarding  retum-in-kind  of 
emission  allowances. 

A  copy  of  this  amendment  to  filing 
was  served  upon  the  affected  parties 
and  state  regulatory  commissions. 

Comment  date:  September  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-503-000] 

Take  notice  that  on  August  17, 1995, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  tendered  for 
filing  revisions  to  its  January  30, 1995, 
emission  allowance  filing  to  comply 
with  the  Final  Rule  issued  on  April  26, 
1995,  and  to  be  consistent  with  the 
Commission's  order  issued  on  Jime  2, 
1995. 

NSP  Companies  request  that  the 
Commission  grant  waiver  of  its  Part  35 
notice  provisions  and  accept  this 
amended  filing  effective  January  1. 
1995,  subject  to  refund. 


Comment  date:  September  6. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER95-600-000] 

Take  notice  that  on  August  2, 1995, 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana)  tendered 
for  filing  Revised  Amendments  to 
Coordination  Rates  in  its 
Interconnection  Agreement  with  Alcoa 
Generating  Corporation  to  Reflect  the 
Costs  of  Emissions  Allowances  for  FERC 
Rate  Schedule  No.  0029.  A  copy  of  the 
filing  has  been  sent  to  Alcoa  Generating 
Corporation. 

Tne  proposed  Revised  Amendment  to 
the  Rate  Schedule  is  being  made  by  an 
abbreviated  filing  under  Section  205 
and  pursuant  to  the  Commission's 
Interim  Ride  issued  in  Docket  No. 
PL95-1-000,  Regarding  Ratemaking 
Treatment  of  the  Cost  of  Emissions 
Allowances  in  Coordination  Rates  and 
provides  for  cost  recover  of  SOj 
emissions  allowances  in  energy  sales. 
These  revised  amendments  are  limited 
to  coordination  sales  tarifEs  contained  in 
the  Agreement  and  are  intended  to 
clarify  provisions  for  the  ratemaking 
treatment  of  the  cost  of  emissions 
allowances  under  the  aforementioned 
rate  schedtile. 

Comment  date:  Sept^ber  6, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Qnnpany 

[Docket  No.  ER95-836-003] 

Take  notice  that  on  August  9, 1995, 
Maine  PubUc  Service  Company 
tendered  for  fiUng  its  comphance  filing 
in  the  above-referenced  docket. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CL  Power  Sales  One.  Two.  Three, 
Four,  Five,  L.L.C 

(Docket  No.  ER95-892-001) 

Take  notice  that  on  August  14. 1995, 
CL  Power  Sales  One,  Two,  Three,  Four, 
Five,  L.L.C.  filed  certain  information  as 
required  by  the  Commission's  Jtme  8, 
1995,  order  in  Docket  No.  ER95-892. 
Copies  of  CL  Power  Sales  One,  Two, 
Three,  Four,  and  Five,  L.L.C.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

10.  BBS  UtiUties  Inc. 

(Docket  No.  ER95-1 244-000) 

Take  notice  that  lES  UtiUties  Inc. 
(lES)  on  August  14, 1995,  tendered  for 
filing  proposed  changes  to  amend  its 


previous  June  19, 1995  filing  relating  to 
the  lES  and  Central  Iowa  Power 
Cooperative  (CIPCO)  Operating  and 
Transmission  Agreement  (Agreement), 
Appendices  13  &  14. 

The  proposed  changes  relate  to 
modifications  of  the  Appendix  13 
Availability  Charge,  Effective  Date  and 
Account  Numbers. 

Copies  of  the  filing  were  served  upon 
aPCO  and  the  Iowa  Utilities  Board. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  Yoric,  Inc. 

(Docket  No.  ER95-1 283-000] 

Take  notice  that  on  August  15, 1995. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Revised  Supplement  to  its  Rate 
Schedule.  Con  Edison  Rate  Schedide 
FERC  No.  127.  a  facilities  agreement 
with  the  New  York  Power  Authority 
(NYPA).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  decrease  take  effect  as  of  Jtdy  1, 
1995. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cmtral  Ponver  and  Light  Company 

(Docket  No.  ER9S-130O-000] 

Take  notice  that  on  August  4, 1995, 
Central  Power  and  Light  Company  (CPL) 
submitted  an  amended  Service 
Agreement,  dated  July  6, 1995, 
establishing  the  Qty  of  Robstown 
(Texas)  Utility  System  as  a  customer 
under  the  terms  of  CPL's  Coordination 
Sales  Tariff  CST-1  ("CST-1  Tariff). 

CPL  requests  an  effective  date  of  July 
6, 1995,  to  coincide  with  the  date  of  the 
amended  Service  Agreement.  Copies  of 
this  filing  were  served  upon  the  City  of 
Robstown  Utility  System  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9S-1409-O00) 

Take  notice  that  on  July  26. 1995, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above  referenced  docket. 

Conunent  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Northeast  Utilities  Service  Cmnpany 

[Docket  No.  ER95-141 1-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on  August 
16, 1995,  tendered  an  amendment  to  its 
filing  in  the  above  referenced  docket. 
The  amendment  provides  for  an  earlier 
requested  effective  date  for  a  Service 
Agreement  with  New  York  Power 
Authority  (NYPA)  under  the  NU  System 
Companies'  PoWer  Sales/Exchange 
TaiiffNo.6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NYPA. 

NUSCO  requests  that  the  Service 
Agrioement  become  effective  on  August 
1, 1995. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15w  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1474-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
August  1, 1995,  tendered  for  filing  two 
transmission  tarifb  modeled  after  the 
Commission's  pro  forma  tariffs 
appended  to  the  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-6-000. 
Wisconsin  Electric  also  submitted 
unexecuted  transmission  service 
agreements  for  firm  and  non-firm 
service  to  The  Wisconsin  Public  Power 
Inc  System  (WPPI).  Wisconsin  Electric 
also  requests  that  a  previous  unexecuted 
agreement  with  WPPI  covering  two  firm 
transactions  that  conuneiwed  Jiuie  1, 
1995  be  converted  from  Network 
Contract  Demand  Transmission  Service 
\mder  the  present  tariff  to  Firm  Point-to- 
Point  Transmission  Service  under  the 
applicable  pro  forma  tariff. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  for  each  tariff 
of  August  1, 1995,  in  order  to  replace  its 
previous  submittal  in  Docket  No.  ER95- 
1084-000,  which  was  accepted  for  filing 
by  order  dated  July  13, 1995.  Wisconsin 
Electric  authorized  to  state  that  WPPI 
joins  in  the  requested  effective  date. 
Because  the  instant  filing  replaces  the 
tariff  filed  in  ER95-1 084-000, 
Wisconsin  Electric  requests  waiver  of 
the  requirements  of  Ordering  Paragraphs 
A  and  B  of  that  order. 

Copies  of  the  filing  have  been  served 
on  all  parties  to  Dockets.  ER94-1625  et 
al.,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Geofgia  Power  Company 

(Docket  No.  ER9S-1513-000] 

Take  notice  that  on  August  9, 1995, 
Georgia  Power  Company  (Georgia 
Power)  siibmitted  for  filing  Amendment 
No.  1  to  the  Interchange  Contract 
between  Georgia  Power  and  Crisp 
County  Power  Commission  dated  Jime 
1, 1995.  The  piupose  of  this  filing  is  to 
amend  energy  rates  contained  in  the 
forgoing  interchange  contract  to  reflect 
the  energy-related  costs  incurred  by 
Georgia  Power  to  ensure  compliance 
with  the  Phase  I  sulfur  dioxicu 
emissions  limitations  of  the  Clean  Air 
Act  Amendment  of  1990. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

17.  UtiliCoip  United  Inc. 

(Docket  No.  ER95-1 565-000] 

Take  notice  that  on  August  17, 1995, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  NorAm  Energy  Services. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-iCansas  to  NorAm 
Energy  Services  purauant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  NorAm  Energy  Services  to 
WestPlains  Energy-Kansas  pursuant  to 
NorAm  Energy  Services'  Rate  Schedule 
No.l. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  NorAm 
Energy  Services. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

(Docket  No.  ER95-1 566-000] 

Take  notice  that  on  August  17, 1995, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy — Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  NorAm  Energy  Services. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy — Colorado  to  NorAm 
Energy  Services  purauant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  NorAm  Energy  Services  to 
WestPlains  Energy— Colorado  pursuant 
to  NorAm  Energy  Services'  Rate 
Schedtile  No.  1. 


UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  NorAm 
Energy  Services. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER95-1567-000I 

Take  notice  that  on  August  17, 1995, 
Pacific  Gas  and  Electric  Company 
(PGScE)  tendered  for  filing  a  contract  for 
the  sale  of  capacity  between  PG&E  and 
the  Qty  of  Seattle,  Qty  Light 
Department  (Seattle).  Under  this 
agreement,  Seattle  will  sell  PG&E  50 
megawatts  of  capacity  over  two  siunmer 
seasons.  PG&E  will  return  energy 
supplied  to  Seattle  under  that  capacity 
within  the  same  week,  unless  the  parties 
agree  that  it  will  be  purchased. 

Copies  of  this  filing  have  been  served 
upon  SeatUe  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Montana  Power  Company 

(Docket  No.  ER95-1 568-000) 

Take  notice  that  on  August  17, 1995, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  Form  of 
Service  Agreement  Mrith  Koch  Power 
Services,  hic.  (KPSI)  under  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1,  a  revised  Index  of  Purchasers 
under  said  Tariff,  and  a  Certificate  of 
Conciurence  bom  KPSL 

A  copy  of  the  filing  was  served  upon 
KPSI. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Enteigy  Power.  Inc. 

(Docket  No.  ER95-1 569-000] 

Take  notice  that  Entergy  Power.  Inc. 
(EPI)  on  August  17, 1995,  tendered  for 
filing  an  Interchange  Agreement  with 
Alabama  Electric  Cooperative,  Inc. 

EPI  requests  an  effective  date  for  the 
Interchange  Agreement  that  is  one  (1) 
day  after  the  date  of  filing,  and 
respectfully  requests  waiver  of  the 
notice  requirements  specified  in  Section 
35.11  of  the  Commission's  Regulations. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  Entergy  Power,  Inc. 

rOocket  No.  ER95-1570-0001 

Take  notice  that  Entergy  Power,  Inc. 
(EPI)  on  August  17, 1995  tendered  for 
filing  a  contract  with  the  Southeastern 
Power  Administration. 

EPI  requests  an  effective  date  for  the 
Contract  that  is  one  (1)  day  after  the  date 
of  filing,  and  respectfully  requests 
waiver  of  the  notice  requirements 
specified  in  Section  35.11  of  the 
Commission's  Regulations. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Boyd  Rosene  &  Associates,  Inc. 

[Docket  No.  ER95-1572-O00] 

Take  notice  that  on  August  17, 1995, 
Boyd  Rosene  &  Associates,  Inc.  (Boyd 
Rosene)  petitioned  the  Commission  for 
(1)  blanket  authorization  to  sell 
electricity  at  market-based  rates;  (2)  a 
disclaimer  of  jurisdiction  over  Boyd 
Rosene 's  power  brokering  activities;  (3) 
acceptance  of  Boyd  Rosene's  Rate 
Schedule  FERC  No.  1;  (4)  waiver  of 
certain  Commission  Regulations;  and  (5) 
such  other  waivers  and  authorizations 
as  have  been  granted  to  other  power 
marketers,  all  as  more  fully  set  forth  in 
Boyd  Rosene's  petition  on  file  with  the 
Commission. 

Boyd  Rosene  states  that  it  intends  to 
engage  in  electric  power  transactions  as 
a  broker  and  as  a  marineter.  In 
transactions  where  Boyd  Rosene  acts  as 
a  marketer,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutiially  agreed  to  with  purchasing 
parties. 

Comment  date:  September  8. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Citizens  Lehman  Power  Sales 

[Docket  No.  ER95-1 573-0001 

Take  notice  that  on  August  17, 1995, 
Qtizens  Lehman  Power  ^es  (CL  Sales) 
submitted  for  filing  its  amended  electric 
service  tariff,  FERC  Rate  Schedule  No.  1. 
The  amendment  would  authorize  sales 
to  any  affiliate  having  a  FERC  rate 
schedule  permitting  sales  for  resale  by 
such  affiliate  at  rates  established  by 
agreement  between  the  purchaser  and 
the  affiliate.  CL  Sales  requests  an 
effective  date  of  September  1, 1995. 

Comment  date:  September  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Power  and  Light  Company 
West  Texas  Utilities  Company 

[Docket  No.  ER95-1574-000I 

Take  notice  that  on  August  17, 1995, 
Central  Power  and  Light  Company  (CPL) 
and  West  Texas  Utilities  Company 


(WTU),  submitted  for  filing  an  executed 
Transmission  Service  Agreement 
between  CPL  and  Lower  Colorado  River 
Authority  (LCRA)  and  an  executed 
Transmission  Service  Agreement 
between  WTU  and  LCRA  (Service 
Agreement).  Under  the  Service 
Agreements,  CPL  and  WTU  will 
transmit  power  and  energy  purchased 
by  LCRA  bom  the  Texas  Wind  Power 
Project.  CPL  and  WTU  request  that  the 
Service  Agreements  be  accepted  to 
become  effective  as  of  August  18, 1995, 
and  have  therefore  asked  the 
Commission  to  waive  its  notice 
requirements. 

Copies  of  the  filing  were  served  on 
LCRA  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Qulwll. 
Secretory. 
[PR  Doc.  95-21364  Filed  8-28-95;  8:45  am) 

BtLUNQ  CODE  ITIT-OI-P 

[Doctot  No.  EG95-80-000,  et  al.] 

Los  Amigos  Leasing  Company.  Ltd.,  et 
al.;  Electric  Rate  and  Cor|>orate 
Regulation  Rllngs 

August  22, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Los  Amigos  Leasing  Company  Ltd. 

(Docket  No.  EG95-8O-O0O) 

On  August  16. 1995,  Los  Amigos 
Leasing  Company  Ltd.  (Los  Amigos) 
(c/o  Kelly  A.  TombUn,  Esq.,  Energy 
Initiatives,  hic.  One  Upper  Pond  Road, 
Parsippany,  NJ  07054)  filed  with  the 
Federd  Energy  Regulatory  Commission 


(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  Los 
Amigos  states  that  its  sole  business 
purpose  is  to  acquire  and  own  certain 
electric  generating  equipment  and  to 
lease  that  equipment  to 
Termobarranquilla  Sj\.,  Empresa  de 
Servicios  Publicos  (TEBSA).  Los  Amigos 
further  states  that  the  equipment  Will 
form  part  of  the  Termobiarranquilla 
generating  facihty  (Facihty)  near 
Barranquilla,  Colombia,  which  will  be 
owned  and  operated  by  TEBSA. 

Comment  date:  September  11, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

2.  Sierra  Pacific  Power  Company 

(Docket  No.  BL95-6»-000l 

Take  notice  that  on  August  4, 1995, 
Sierra  Pacific  Power  Company  tendered 
for  filing  tariff  revisions  in  compliance 
with  the  Commission  order  issued  on 
Jime  5, 1995  in  Docket  No.  FA93-20- 
000. 

Comment  date:  September  12, 1995. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Duke  Power  Company 

(Docket  No.  EL95-73-000] 

Take  notice  that  on  August  14, 1995, 
Dyice  Power  Company  (Duke)  filed  a 
request  for  a  waiver  of  the  Commission's 
fuel  adjustment  clause  regulations  to 
permit  the  recovery  of  the  costs  of 
buying  out  a  coal  contract.  Duke 
requests  that  the  revised  fuel  clause, 
which  provides  for  the  buyout,  be  made 
effective  on  September  1, 1995. 

Comment  date:  September  12, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Electric  Clearinghouse,  Inc. 

(Docket  No.  ER94-96&-O08] 

Take  notice  that  on  July  31, 1995. 
Electric  Clearinghouse  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  7, 1994,  order  in 
Docket  No.  ER94-968-000.  Copies  of 
Electric  Clearinghouse's  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

5.  Hadson  Electric,  Inc. 

[Docket  No.  ER94-1 6 13-003] 

Take  notice  that  on  August  8, 1995, 
Hadson  Electric,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  17. 1994,  order 
in  Docket  No.  ER94-1613-000.  Copies 
of  Hadson  Electric's  informational  filing 
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are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

6.  Arbona  Public  Service  Cmnpany 

[Docket  Nos.  ER95-1 210-000] 

Take  notice  that  the  Notice  of  Filing 
issued  in  the  above-referenced  docket 
on  August  9, 1995.  should  be  rescinded. 

7.  Public  Service  Company  of  Colorado 
and  Cheyenne  Light,  Fuel  and  Power 
Cmapany 

(Docket  No.  ER9S-1268-000] 

Take  notice  that  on  August  18, 1995, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing 
amendments  to  its  Point-to-Point 
Transmission  Service  Tariff  and 
Network  Integration  Transmission 
Service  Tariff  (Public  Service  Tariffs). 
The  Public  Service  Tariffs  were 
originally  filed  on  June  26, 1995.  Public 
Service  states  that  on  behalf  of  its 
subsidiary  Cheyenne  Light,  Fuel  and 
Power  Company  (Cheyenne),  Public 
Service  has  also  enclosed  for  filing 
Cheyenne's  Point-to-Point  Transmission 
Service  Tariff  and  Network  Integration 
Transmission  Sovice  Tariff  (Cheyenne 
Tariffs).  Public  Service  requests  that  the 
Public  Service  Tariffs  and  the  Cheyenne 
Tariffs  be  made  effective  on  August  25. 
1995  (the  date  Public  Service  originally 
requested  that  the  PubUc  Service  Tariffs 
be  made  effective),  or  as  soon  thereafter 
as  possible,  but  no  later  than  October 
18. 1995. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Market  Responsive  Eneigy,  Inc. 

(Docket  No.  ER95-12g5-000] 

Take  notice  that  on  August  18. 1995. 
Market  Responsive  Energy,  Inc. 
tendered  for  filing  amendments  to  its 
petition  for  waivers,  blanket  approvals, 
disclaimer  of  jurisdiction  and  order 
accepting  rate  schedule. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Idaho  Power  Company 

[Docket  No.  ER9&-1427-000] 

Take  notice  that  on  August  9, 1995, 
Idaho  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
refiarenced  docket. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

[Docket  Na  ER95-1501-000] 

Take  notice  that  on  August  7, 1995, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  26, 1995 


with  Duquesne  Light  Company  (DLC) 
under  PECO's  FERC  Electric  Tariff 
Original  Voliune  No.  1  (Tariff).  The 
Service  Agreement  adds  DLC  as  a 
customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
July  26, 1995  for  the  Service  Agreement 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  DLC  and  the 
Pennsylvania  PubUc  Utility 
Conunission. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PEOO  Energy  Company 

[Docket  No.  ER9S-lS2»-000l 

Take  notice  that  on  August  11, 1995, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  21, 1995, 
with  Boston  Edison  Company  (BE) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No  1  (Tariff).  The 
Service  Agreement  adds  BE  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  21, 1995  for  the  Service  Agreement 

PECO  states  that  copies  of  tMs  filing 
have  been  supplied  to  be  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arizona  Public  Service  Qmpany 

[Docket  No.  ER95-1 533-000] 

Take  notice  that  on  August  14, 1995. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  the  Axis  Station 
Letter  Agreement  Regarding  Automatic 
Generation  Controls  (Agreement) 
between  APS  and  Imperial  Irrigation 
District  (IID).  The  A^eement  provides 
for  the  installation  of  Automatic 
Generation  Controls  (AGC)  on  Unit  No. 
1  at  the  Axis  Generation  Station  and  for 
nD's  use  of  APS'  allocation  of  capacity 
rights  in  Unit  No.  1  when  unused  by 
APS. 

As  Operating  Agent  for  the  Axis 
Generating  Station,  APS  shall  install  all 
required  AGC  controls  and  IID  shall  be 
responsible  for  the  costs. 

The  parties  request  an  October  15, 
1995  effective  date. 

Copies  of  this  filing  have  been  served 
upon  IID  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER9S-1 53  5-000] 

Take  notice  that  on  August  14, 1995, 
Public  Service  Electric  and  Gas 


Company  (PSE&G).  tendered  for  filing 
an  initial  rate  schediile  to  provide  fuUy 
interruptible  transmission  service  to 
Electric  Qearinghouse,  Inc.,  for  delivery 
of  non-firm  v^olesale  electrical  power 
and  associated  energy  output  utilizing 
the  PSE&G  bulk  power  transmission 
system. 

Comment  date:  September  6. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Electric  Company 

[Docket  No.  ER95-1537-00(4 

Take  notice  that  on  August  14, 1995, 
Portland  General  Electric  Company 
(PGE),  filed  pursuant  to  section  205  of 
the  Federal  Power  Act,  an  Overbuild 
Operation  and  Maintenance  Agreemoit 
with  the  Eugene  Water  and  Electric 
Board. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Portland  General  Electric  Company 

(Docket  No.  ER95-1538-4I00] 

Take  notice  that  on  August  14, 1995, 
Portland  General  Electric  Company 
(PGE)  filed,  pursuant  to  section  205  of 
the  Federal  Power  Act  a  Joint  Operating 
Agreement  with  the  Eugene  Water  and 
Electric  Board. 

Comment  date:  September  6, 1995,  in  • 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Coomionwealth  Edison  Company 

[Docket  No.  ER95-1539-^W0) 

Take  notice  that  on  August  14, 1995, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  revisions 
to  its  Power  Sales  Tariff  (PS-1  Tariff). 
ComEd  proposes  to  add  new  service 
schedules  to  its  Tariff  in  order  to  make 
available  to  other  electric  utilities 
Spinning  Reserve  Service  and  Non- 
Spinning  Reserve  Service  to  assist  them 
in  meeting  control  area  responsibilities 
and  to  make  available  power  and 
associated  energy  that  other  electric 
utilities  may  need  to  back  up  power 
supplies  or  to  cover  losses  in  connection 
with  transmission  service  transactions 
imder  transmission  service  taiiBs  that 
ComEd  filed  with  the  Commission  on 
the  same  date  in  Docket  Nos.  ER95- 
371-000  et  al.  (ComEd  s  NOPR  Tariffs). 

ConJSd  requests  that  the  changes  to  its 
PS-1  Tariff  be  made  effective  as  of  the 
same  date  that  the  Commission  allows 
ComEd's  NOPR  Tariffs  to  become 
effective  and,  accordingly,  has  asked  the 
Commission  to  waive  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  on  current  customers 
under  the  PS-1  Tariff,  all  parties  to 
Docket  Nos.  ER95-371-000  et  al.  and 
the  Illinois  Commerce  Commission. 
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Conanent  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Soathwestem  Electric  Power 
Company 

(Docket  No.  ER95-1 540-000] 

Take  notice  that  on  August  14. 1995, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  service 
agreements  establishing  Austin  (Texas) 
Electric  Department  and  Louisville  Gas 
&  Electric  Company  as  new  customers 
under  SWEPCO's  umbrella 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

SWEPCO  requests  an  effective  date  of 
August  1, 1995  for  the  service 
agreements.  Accordingly,  SWEPCO 
s^ks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  Bling  were 
served  upon  the  two  customers  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  September  6, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Power  and  Li^t  Company 

(Docket  No.  ER95-1541-O00] 

Take  notice  that  on  August  14. 1995, 
Central  Power  and  Light  Company  (CPL) 
submitted  service  agreements 
establishing  Austin  (Texas)  Electric 
Department,  Qty  Public  Service  Board 
of  San  Antonio.  Texas,  and  Public 
Utilities  Board  (Qty  of  Brownsville)  as 
new  customers  imder  CPL's  lunbrella 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CPL  requests  an  effective  date  of 
August  1, 1995.  Accordingly.  CPL  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  wem 
served  upon  the  three  customers  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  September  6. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  MidAmerican  Energy  Company 

(Docket  No.  ER95>-1 54  2-000] 

Take  notice  that  on  August  11, 1995, 
MidAmerican  Energy  Company 
tendered  for  filing  an  amendment  to  its 
previous  tariff  filing  in  Docket  No. 
ER95-1 88-000. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Illinois  Power  Company 

[Docket  No.  ER95-1 543-000] 

Take  notice  that  on  August  10, 1995. 
Illinois  Power  Company  (IP)  tendered 
for  filing  two  transmission  tariffis:  a  net 
work  integration  service  tariff;  and  a 
point-to-point  transmission  service  tariff 
(including  firm  and  non-firm 


components).  Tlie  proposed  tariffs  are 
based  on  the  pro-forma  tariffis  as 
outlined  by  the  FERC  in  RM95-8-000 
and  is  being  filed  pursiumt  to  the 
Commission's  order  on  rehearing  in 
American  Electric  Power  Service  Corp.. 
71  FERC  1  61,393  (1995).  The  Company 
proposes  that  these  tariffs  become 
effective  as  of  May  20, 1995. 

Copies  of  this  fiUng  have  been  served 
on  the  parties  which  have  previously 
become  part  of  this  proceeding. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER9S-1 544-000] 

Take  notice  that  on  August  15, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Englehard  Power  Marketing,  Inc.  (EPM). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
EPM. 

Comment  date:  September  7, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cranmonwealth  Edison  Company 

(Docket  No.  ER95-1 545-000] 

Take  notice  that  on  August  14, 1995, 
Commonwealth  Edison  Company 
tendered  for  filing  a  Flexible 
Transmission  Service  Tariff  FTS-1  and 
a  Network  Transmission  Service  Tariff 
NTS-1.  These  tariffs  are  being  filed 
pursuant  to  the  Commission's  Further 
Guidance  Order  issued  in  American 
Electric  Power  Corp.,  Docket  Nos.  ER93- 
540-003,  et  al.,  issued  on  June  28, 1995. 
The  tariff  are  modeled  on,  and 
intended  to  be  consistent  with,  the 
Commission's  pro  forma  tariffs 
appended  to  its  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-d-000. 

Copies  of  the  filing  have  been  served 
on  all  parties  of  record  in  Docket  N05, 
ER95-371-000  and  ER93-777-O00. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  American  Electric  Power  Service 
Corporation 

Docket  No.  BR95-1547-000] 

Take  notice  that  on  August  14, 1995, 
American  Electric  Power  Service 
Corporation,  on  behalf  of  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company  (collectively,  "the  AEP 


Companies")  tendered  for  filing  with 
the  Commission  a  proposed  Point-To- 
Point  Transmission  Service  Tariff  and  a 
proposed  Network  Integration  Service 
Tariff.  The  proposed  tariffs  were  filed 
pursuant  to  the  Commission's  Order  on 
Rehearing  and  Clarification  and 
Providing  Further  Guidance  on 
Processing  Open  Access  Filings,  71 
FERC  1 61.393,  issued  in  this  docket 
and  others  on  June  28, 1995. 

The  proposed  rates  for  transmission 
service  were  computed  in  accordance 
with  the  generic  methodology  for 
determining  eml>edded  cost  cluu^es  for 
State  One  rates,  as  set  forth  in  the 
Commission's  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-8-000. 
The  basic  monthly  rate  proposed  for 
point-to-point  service  is  $2.09  per 
kilowatt-month.  The  basic  monthly  rate 
for  network  service  is  based  on  a  load 
ratio  share  of  the  annual  revenue 
requirement  based  on  the  cost-of-service 
underlying  the  pont-to-point  rate. 

Copies  of  the  filing  were  served  upon 
all  participants  in  this  docket  (restricted 
service  list)  and  the  public  service 
commissions  of  states  of  Ohio,  Indiana, 
Kentucky.  Michigan.  Tennessee,  West 
Virginia  and  Vir^nia. 

Comment  date:  September  6, 1995,  in 
accordance  with  Sttodard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pennsylvania  Electric  Company 

(Docket  No.  ER95-1 548-000] 

Take  notice  that  on  August  15. 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Pennsylvania  Electric 
Company,  filed  the  First  Amendment  to 
the  Hourly  Energy  Transmission  Service 
Agreement  between  GPU  and  Hew  York 
State  Electric  &  Gas  Company 
(Amendment).  The  Amendment  deletes 
the  Contract  Amoimt  cap,  which 
prohibited  NYSE&G  from  scheduling 
more  than  200  megawatthours  per  hour 
of  electric  energy  for  transmission  under 
the  Hourly  Energy  Transmission  Service 
Agreement,  as  originally  filed.  GPU 
requests  a  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown  and  an  effective  date  of  August 
1. 1995  for  the  Amendment. 

GPU  has  served  copies  of  the  filing  on 
the  Pennsylvania  Public  Utility 
Commission  and  New  York  State 
Electric  &  Gas  Company. 

Comment  date:  September  6. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-1 549-000] 

Take  notice  that  on  August  15. 1995, 
Southern  Company  Services.  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
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Company,  Georgia  Power  Company, 
Gtilf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
a  Service  Agreement  dated  as  of  July  18, 
1995  between  Alabama  Electric 
Cooperative,  Inc.  and  Southern 
Companies  for  service  under  the  Short- 
Term  Non«Firm  Transmission  Service 
Tariff  of  Southern  Companies. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Boston  Edison  Company 

p)ocket  No.  ER95-155O-000] 

Take  notice  that  on  August  1 5 . 1 995 , 
Boston  Edison  Company  (Edison)  and 
New  England  Power  Company  (NEP) 
tendered  for  filing  an  Agreement  for 
Improvements  at  Boston  Edison's 
Meidway  Substation  as  a  result  of  NEP 's 
interconnection  of  a  generating  facility 
owned  by  Milford  Power  Limited 
Partnership  (Enron)  to  NEP's 
transmission  system.  The  Agreement 
supersedes  a  letter  agreement  previously 
approved  by  the  Commission  in  E)ocket 
No.  ER93-509-000. 

Edison  and  NEP  requests  that  the 
Agreement  be  made  effective  as  of 
October  15, 1995. 

A  copy  of  this  filing  has  been  served 
upon  the  Massachusetts  £)epartment  of 
Pubhc  Utilities. 

Comment  date:  September  6, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Montana  Power  Company 

(Docket  No.  ER95-1551-000] 

Take  notice  that  on  August  15, 1995, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Notice 
of  Termination  for  Montana  Rate 
Schedule  FERC  No.  172,  a  Transmission 
Service  Agreement,  dated  June  1, 1988, 
between  Montana  and  The  Washington 
Water  Power  Company  (WWP). 

A  copy  of  the  filing  was  served  upon 
WWP. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PacifiCorp 

[Docket  No.  ER95-1552-000] 

Take  notice  that  on  August  15. 1995, 
PacifiCorp  tendered  for  filing  a  Long- 
Term  Power  Sales  Agreement  dated  July 
27, 1995  (Agreement)  between 
PacifiCorp  and  Eugene  Water  &  Electric 
Board  (EWEB). 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  one  (1)  day  after  the 


date  the  Commission  receives  this  filing 
be  assigned  to  the  Agreem«it. 

Copies  of  this  filing  were  supplied  to 
EWEB,  the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

^mment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Tampa  Electric  Company 

[Docket  No.  ER95-1553-000] 

Take  notice  that  on  August  15, 1995, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
agreement  to  provide  non-firm 
transmission  service  for  the  Qty  of 
Lakeland,  Florida  (Lakeland). 

Tampa  Electric  proposed  that  the 
agreement  be  made  effective  on  the 
earlier  of  the  date  it  is  accepted  for  filing 
or  October  17,  1995,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Lakeland  and  the  Florida  Pubhc 
Service  Commission. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER95-1 554-000] 

Take  notice  that  on  Avigust  15, 1995, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  Amendment  1 
to  the  Contract  for  Electric  Service, 
dated  April  20, 1995,  between  PSO  and 
Northeast  Oklahoma  Electric 
Cooperative,  Inc.  (NEO).  Amendment  1 
provides  for  an  additional  point  of 
delivery. 

PSO  seeks  an  effective  date  of  August 
25, 1995,  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  NEO  and  the  Oklahoma 
Corporation  Commission.  Copies  are 
also  available  for  public  inspection  at 
PSO's  offices  in  Tulsa,  Oklahoma. 

Comment  date:  September  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER95-1 556-000] 

Take  notice  that  on  August  16. 1995. 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  initial  filing  a  rate 
schedule  for  the  provision  of 
transmission  service  to  Babcock 
Ultrapower  Jonesboro  and  Babcock 
Ultrapower  West  Enfield,  two  qualifying 
faciUties  located  in  Bangor's  service 
area. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1 557-000] 

Take  notice  that  on  August  16. 1995. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  Central  Maine  Power 
Company  (CMP)  imder  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  5. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CMP. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  within  60 
days. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Houston  Lighting  ft  Power  Company 

[Docket  No.  ER95-1 558-000] 

Take  notice  that  on  August  16, 1995, 
Houston  Lighting  &  Power  Company 
(HL&P)  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  LG&E  Power  Marketing,  Inc. 
(LG&E)  for  service  under  HLAP's  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
for  Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
The  TSA  provides  for  the  transmission 
of  economy  energy  to  be  scheduled  to 
and  over  the  East  HVDC 
Interconnection.  HLftP  has  requested  an 
effisctive  date  of  August  11, 1995. 

Copies  of  the  filing  were  served  on 
LG&E  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Montaup  Electric  Company 

(Docket  No.  ER95-1 56 1-000] 

Take  notice  that  on  August  16, 1995, 
Montaup  Electric  Company  filed 
Notices  of  Cancellation  of  service 
agreements  filed  January  17, 1995  to 
extend  the  term  of  all  requirements  tariff 
service  to  its  affiliates  Blackstone  Valley 
Electric  Company,  Eastern  Edison 
Company  and  Newport  Electric 
Corporation.  The  filing  is  required  to 
comply  with  Montaup 's  commitment  to 
the  Attorney  General  of  Massachusetts 
in  the  attached  letter  to  withdraw  the 
term  extension  following  the 
Commission's  approval  of  the 
settlement  with  the  Company's 
nonaffiliated  customers  in  Docket  No. 
ER95-448-000,  which  has  now  been 
approved.  Montaup  requests  the 
Commission  to  allow  the  Notices  of 
Cancellation  to  become  effective  on 
March  19, 1995,  which  was  the  date  the 
service  agreements  to  be  cancelled  were 
allowed  to  become  effective  pursuant  to 
the  Commission's  order  of  February  21, 
1995  in  Docket  No.  ER95-448-000 
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accepting  those  service  agreements  for 
filing. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Northem  States  Power  Company 
(Minnesota)  and  Northem  States  Power 
Company  (Wiaomsin) ) 

(Docket  No.  ER9&-1 562-000] 

Take  notice  that  on  August  16, 1995, 
Northem  States  Power  Company- 
Minnesota  (NSP-M)  and  Northem 
States  Power  Company- Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Kimball  Power  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
September  15, 1995.  NSP  requests  a 
waiver  of  the  Commission's  notice 
requirements  pursuant  to  Part  35  so  the 
Agreements  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Consolidated  Edistm  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-1 564-000) 

Take  notice  that  on  August  17, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Suppbment  to  its  Rate  Schedule 
FERC 117,  an  agreement  to  provide 
transmission  and  interconnection 
service  to  Long  Island  I.ighHng 
Company  (LILCO).  The  Supplement 
provides  for  a  decrease  in  the  annual 
fixed  rate  carrying  charges  of  $1908.21. 
Con  Edison  has  requested  that  this 
increase  take  effect  as  of  August  1,  1995. 

Comment  date:  September  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Texas-New  Mexico  Power  Company 
and  Texas  Generating  Company  II 

[Docket  No.  £895-37-000] 

Take  notice  that  on  August  11, 1995, 
Texas-New  Mexico  Power  Company 
(TNP)  and  Texas  Generating  Company  II 
(TGC  n)  filed  an  application  imder  §  204 
of  the  Federal  Power  Act  seeking 
authorization  to  enter  into  a  revolving 
credit  facility  (Credit  Facility). 

TNP  and  TGC  II  propose  to  enter  into 
a  Credit  Facility  in  the  amoimt  of  $150 
million  with  a  syndicate  of  commercial 
banks  led  by  Chemical  Bank.  TGC  n  will 
be  the  principal  obligor  under  the  Credit 
Facility  with  TNP  guaranteeing  TGC  II's 
obligations.  TNP  proposes  to  issue  up  to 


$80  million  of  first  mortgage  bonds 
(New  Bonds)  as  collateral  security  for 
borrowings  under  the  Credit  Facility. 
The  final  maturities  of  the  Credit 
Facility  and  the  New  Bonds  will  not  be 
later  than  December  31,  2000. 

Also,  TNP  and  TGC  II  request  that  the 
issuance  of  the  securities  be  exempted 
fit>m  the  Commission's  competitive 
bidding  requirements. 

Coamient  date:  September  11, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

38.  MDU  Resources  Group,  Inc. 

[Docket  No.  ES95-38-000] 

Take  notice  that  on  August  18, 1995, 
MDU  Resources  Group,  Inc.  (MDU)  filed 
an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  additional  shares  of  Common 
Stock,  par  value  $3.33,  in  connection 
with  a  three-for-two  Common  Stock 
Split  to  be  effected  in  the  form  of  a  fifty 
percent  (50%)  stock  dividend. 

MDU  proposes  that  a  three-for-two 
stock  split  be  effected  on  October  13, 
1995,  to  holders  of  record  on  September 
27, 1995.  MDU  presently  has  18,984,654 
shares  of  Common  Stock  issued  and 
outstanding. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  p£^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Quhell. 
Secretary. 

[PR  Doc.  95-21366  Filed  &-28-95;  8:45  am] 
BtLUNG  COOE  (717-01-^ 


PFoiact  Nos.  11077-001.  at  al 

Hydroelectric  Applications  [Alaska 
Power  and  Telephone  Company,  et  al.]; 
Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Major 
License. 

b.  Project  No.:  11077-001. 

c.  Date  filed:  May  31, 1994. 

d.  Applicant  Alaska  Power  and 
Telephone  Company. 

e.  Name  of  Project  Goat  Lake. 

f.  Location:  At  the  existing  Goat  Lake, 
near  Skagway,  Alaska.  Sections  10, 11. 
14, 15,  and  16,  Township  27  South, 
Range  60  West,  CRM. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a>-825(r). 

h.  Applicant  Contact  Mr.  Robert  S. 
Grimm,  President,  Alaska  Power  & 
Telephone  Co.,  P.O.  Box  222,  Port 
Townsend.  WA  98368.  (206)  385-1733. 

i.  FERC  Contact  Hector  M.  Perez, 
(202)  219-2839. 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  October 
10. 1995. 

k.  Status  of  Environmental  Analysis: 
This  application  is  now  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Brief  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
Goat  Lake,  with  a  surface  area  of  204 
acres  and  a  storage  capacity  of  5,460 
acre-feet  at  surface  elevation  of  2,915 
feet;  (2)  a  submerged  wedge  wire  screen 
intake  at  elevation  2,875  feet;  (3)  a  600- 
foot-long  and  30-inch-diameter  steel  or 
HDPE  siphon  with  a  vacuiun  pump 
assembly;  (4)  a  6,200-foot-long  and  22* 
inch-diameter  steel  penstock;  (5)  a 
powerhouse  containing  a  4-MW  imit; 
(6)  a  24.9-kV  and  3,400-feet-long 
transmission  line;  and  (7)  other 
appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4  and 
DlO. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Conunission *s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

2a.  Type  of  Application:  Preliminary 
Permit 
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b.  Project  No.  11541-000. 

c.  Date  filed:  May  22, 1995. 

d.  Applicant  Atlanta  Power 
Company,  Inc. 

e.  Naihe  of  Project  Atlanta  Power 
Station  Project. 

f.  Location:  On  the  Middle  Fork  Boise 
River  in  Elmore  County,  Idaho,  near  the 
town  of  Atlanta  within  the  Boise 
National  Forest.  T5N,RllE,  sections  5, 

4,  3,  2,  and  11,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791  (a)-825(r). 

h.  Applicant  Contact  Lynn  E. 
Stevenson,  President,  Atlanta  Power 
Company,  Inc.,  Box  100,  Fairfield,  ID, 
(208)  764-2310;  Michael  C.  Creamer, 
Esq.,  Givens  Pursley  &  Huntley,  277  N. 
6th  Street,  Suite  200,  P.O.  Box  2720, 
Boise,  ID  83701,  (208)  342-6571. 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Competing  Application:  Project  No. 
11542-000,  Atlanta  Dam  Water  Project. 

k.  Comment  Date:  October  23, 1995. 

1.  Description  of  Project  The  proposed 
project  wQuld  consist  of  the  existing 
Atlanta  Power  Station  facilities,  located 
at  the  Forest  Service  Kirby  Dam, 
consisting  of:  (1)  A  penstock;  (2)  a 
powerhouse  located  at  the  dam, 
containing  a  single  generating  unit  rated 
at  150  kilowatts;  and  (3)  related 
facilities. 

No  new  roads  will  be  needed  for  the 
purpose  of  conducting  studies. 

m.  Purpose  of  Project:  The  applicant 
is  seeking  a  permit  to  study  the 
feasibility  of  continiung  to  provide 
electric  service  to  the  town  of  Atlanta 
and  power  will  not  be  sold  to  another 
entity. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

3a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11542-000. 

c.  Date  filed:  May  22, 1995. 

d.  Applicant  Central  Idaho  Electric 
Company. 

e.  Name  of  Project  Atlanta  Dam 
Water  Power  Project. 

f.  Location:  On  the  Middle  Fork  Boise 
River  in  Elmore  County,  Idaho,  near  the 
town  of  Atlanta,  within  the  Boise 
National  Forest.  T5N,R11E,  sections  4, 

5,  6,  7;  T5N.R10E,  sections  12,  13, 14, 
22,  23,  27,  28,  33;  T4N,10E,  sections  4, 
5,  8, 16, 17,  20,  21,  28.  29,  33,  34; 
T3N,R10E  sections  3.  9. 10. 16.  21.  28, 
33,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791  {a)-825(r). 

h.  Applicant  Contact  Gary  Campbell, 
Central  Idaho  Electric  Company,  776  E. 
Bridgewater  Ct..  Boise,  ID  83706.  (208) 
336-3162. 


i.  FERC  Contact  Ms.  Deborah  Frazio'- 
Stutely  (202)  219-2842. 

j.  Competing  Application:  Project  No. 
11541-000.  Atlanta  Power  Station 
Project. 

k.  Comment  Date:  October  23,  1995. 

1.  Description  of  Project  The  proposed 
project  would  be  located  at  the  Forest 
Service  Kirby  Dam  and  would  consist 
of:  (1)  A  250-foot-long  penstock;  (2)  a 
powerhouse  located  at  the  dam, 
containing  three  generating  imits  with  a 
combined  installed  capacity  of  4.500 
kilowatts;  and  (3)  a  69.5-Kv,  25-mile- 
long  transmission  line  tying  into  an 
Idaho  Power  Company  line  in 
Featherville. 

No  new  roads  will  be  needed  for  the 
purpose  of  conducting  studies. 

m.  Purpose  of  Project  Project  power 
will  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

4a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11552-000. 

c.  Date  Filed:  July  10, 1995. 

d.  Applicant  Robert  Hagopian. 

e.  Name  of  Project:  Saugerties. 

f.  Location:  On  Esopus  Creek  NEAR 
Saugerties  in  Ulster  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  17  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Robert  Hagopian, 
121  tZfedar  SU«et,  Kingston,  NY  12401, 
(914) 331-5279. 

i.  FERC  Contact:  Ms.  Julie  Bemt,  (202) 
219-2814. 

j.  Comment  Date:  October  16, 1995. 

k.  Description  of  Project:  The 
proposed  project  wonM  consist  of:  (1) 
An  existing  34-foot-high,  concrete  ogee 
spillway  dam  owned  by  Saugerties  Dam 
Property,  Inc.;  (2)  an  impoundment  writh 
a  surface  area  of  140  acres  at  47  feet 
m.s.l.,  vn\h  826  acre  feet  of  storage;  (3) 
an  existing  60-foot-long,  12-foot-wide 
headrace;  (4)  an  existing  50-foot-long, 
60-inch-diameter  penstock;  and,  (5)  an 
existing  powerhouse  which  will  contain 
two  generating  units  with  a  total  rated 
capacity  of  1,900  kW;  and,  (6)  a  new 
200-foot-long  transmission  line.  The 
applicant  estimates  the  average  annual 
energy  production  to  be  3,800,000  kWh 
and  the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$8,000. 

1.  Purpose  of  Project  The  power 
produced  would  be  sold  to  a  local 
utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C  and  D2. 

In  addition  to  filing  under  the  above 
standard  paragraphs,  commenters  may 
submit  a  copy  of  their  comments  on  a 


3V2-inch  diskette  formatted  for  MS-DOS 
based  computers.  In  Ught  of  our  abiUty 
to  translate  MS-DOS  based  materials, 
the  text  need  only  be  submitted  in  the 
format  and  version  that  it  was  generated 
(i.e.,  MS  Word,  WordPerfect  5.1/5.2, 
ASCn,  etc.).  It  is  not  necessary  to 
reformat  word  processor  generated  text 
to  ASCn.  For  Macintosh  usere,  it  would 
be  helpful  to  save  the  documents  in 
Macintosh  word  processor  format  and 
then  write  them  to  files  on  a  diskette 
formatted  for  MS-DOS  machines. 

5a.  Type  of  Application:  Article  19 
Compliance  Filing. 

b.  Project  Nos:  1889  and  2485. 

c.  Date  Filed:  August  4, 1995. 

d.  Applicant  Northeast  Utilities 
System. 

e.  Name  of  Projects:  Turners  Falls  & 
Northfield  Moimtain. 

f.  Location:  Connecticut  River 
between  Vemon,  VT  and  Turners  Falls, 
MA,  in  Franklin,  County,  MA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  §  791(a)-a25(r). 

h.  Applicant  Contact  Mr.  Richard  W. 
Thomas,  Northeast  Utihties  System, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 
(213)  665-3719, 

i.  FERC  Contact  Juhan  W.  Flint,  (202) 
219-2667. 

j.  Comment  Date:  October  10,  1995. 

k.'  Description  of  Application: 
Northfield  Mountain  and  Turners  Falls 
Hydroelectric  Projects  are  located  on  the 
mainstream  of  the  Connecticut  River. 
Operation  of  both  projects  results  in 
fluctuation  in  the  Turners  Falls 
reservoir  that  exacerbates  erosion  along 
the  shoreline.  This  new  riverbank 
protection  plan  is  designed  to  minimize 
bank  erosion  cause  by  operation  of  the 
projects. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

6a.  Type  o/y4pp//cotJon:  Preliminary 
Permit. 

b.  Project  No. :  1 1 548-000. 

c.  Date  filed:  June  30,  1995. 

d.  Applicant  Silver  Lake  Hydro  Inc. 

e.  Name  of  Project:  Silver  Lake. 

f.  Location:  On  the  Duck  River,  near 
the  aty  of  Valdez,  in  the  Third  Judicial 
District,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thom  A. 
Fischer,  1050  Larrabee  Avenue, 
Bellingham,  WA  98225.  (360)  733-3008. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  October  27, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
100-foot-high  dam  at  the  mouth  of 
Silver  Lake;  (2)  a  new  reservoir  will 
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replace  Silver  Lake  and  have  a  surface 
area  of  1,670  acres,  and  120,000  acre- 
feet  of  storage  area;  (3)  a  6,000-foot-long. 
8-foot-diameter  penstock:  (4)  a 
poMrerhouse  containing  three  generating 
imits  with  a  combined  capacity  of  5.0 
MW  and  an  average  annual  generation 
of  56  Gwh;  and  (5)  a  18-mile-long 
transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  imder  the  preliminary 
pwmit  would  be  $250,000. 

1.  Pxirpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  omsists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C.  and  D2. 

7a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  1494-103. 

c.  Date  Filed:  July  7, 1995. 

d.  Applicant:  Grand  River  Dam  - 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 

f.  Location:  Grand  Lake  O'  The 
Cherokees,  Delaware  Coimty,  Afton, 
Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bob 
Siillivan,  Grand  River  Dam  Authority. 
P.O.  Box  409.  Drawer  G,  Vinita.  OK 
74301,  (918)  256-5545. 

i.  FERC  Contact:  Joseph  C.  Adamson, 
(202) 219-1040. 

j.  Comment  Date:  October  11, 1995. 

k.  Description  of  Amendment:  Ckand 
Riw  Dam  Authority  requests  approval 
of  a  dredging  management  plan.  The 
plan  is  the  permitting  procedure  to  be 
used  in  accomplishing  a  significant 
portion  of  non-project  related  dredging 
activities  on  the  Pensacola  Project.  The 
activities  covered  under  the  plan  are  for 
dredging  or  excavation  of  up  to  2.000 
cubic  yards  of  material  from  Grand  Lake 
O'  The  Cherokees.  The  plan  does  not 
cover  any  dredging  activities  greater 
than  the  amount  specified,  or  dredging 
activities  that  involve  the  removal  or 
filling  of  wetlands.  Those  dredging 
activities  not  covered  imder  the  plan 
would  require  specific  approval  by  the 
Commission. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

8a.  Type  of  Application:  Change  of 
Land  Rights  and  Removal  of  Land  From 
the  Project  Boimdary. 

b.  Project  No.:  2000-008. 

c.  Date  filed:  May  25, 1995. 

d.  Applicant:  New  York  Power 
Authority. 

e.  Name  of  Project:  SL  Lawrence- 
Franklin  Delano  Roosevelt  Project. 


f.  Location:  Whitehouse  Bay.  Hanlon 
and  River  Roads,  Leishman  Point,  in  the 
Town  of  Waddington.  NY. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791{a)-«25(r). 

h.  Applicant  contact:  Mr.  Beverly 
Ravitch,  Principal  Attorney,  New  York 
Power  Authority.  1633  Broadway.  New 
York.  NY  10019,  (212)  468-6134. 

i.  FERC  contact:  }6tm  K.  Hannula, 
(202) 219-0116. 

t  Comment  date:  October  5, 1995. 
Descripton  of  Application:  Licensee 
proposes  to  remove  firam  the  project 
boundary  545  acres  on  Whitehouse  Bay, 
100  acres  (3  parcels)  on  Hanlon  and 
River  Roads  and  23  acres  at  Leishman 
Point,  all  in  the  Town  of  Waddington, 
NY.  The  properties  will  be  retiimed  to 
the  local  commimities'  tax  base. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl 
and  D2. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  resp<Hise  to  this 
notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 


later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  niunber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  applicati(m 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(8)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
!n  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA^nON", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
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address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
£)ocuments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
istate,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit>m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

DlO.  Filing  and  Service  of  Responsive 
Dociunents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Conunission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (October  10, 
1995  for  Project  No.  11077-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (November  22, 1995 
for  Project  No.  11077-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must-(l)  Bear  in  all  capital 
letters  the  titie  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 


"PRESCRIPTIONS:"  (2)  set  forth  in  tiie 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furhish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing:  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  thefr 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
appUcation  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  August  23, 1995. 
LoiaD.CasheU, 

Secretary. 

(PR  Doc  95-21365  Filed  8-20-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S287-3] 

Agency  Information  Collection 
Activities  Up  for  Renewal 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  30, 1995. 

ADDRESSES:  MVAC  Recycling 
Coordinator,  401  M  Street,  SW.,  (6205J), 
Washington,  DC  20460.  Materials 
relevant  to  this  proposed  rulemaking  are 
contained  in  Public  Docket  No.  A-95- 


34,  Category  Vm-D.  This  docket  is 
located  in  Room  M-1500,  Waterside 
Mall  (Ground  Floor).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Dockets  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Dibble,  (202)  233-9147. 
Facsimile  number:  (202)  233-9577. 
Electronic  address: 

dibble.christine®epamail.epa.gov.  Note 
that  questions  but  not  comments  will  be 
accepted  electronically. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities 

Entities  afiiected  by  this  action  are 
new  and  used  motor  vehicle  dealers, 
gasoline  service  stations,  truck  rental 
and  leasing  facilities  without  drivers,  ' 
passenger  car  rental  facilities,  top,  body, 
upholstery  repair  and  paint  shops, 
general  automotive  repair  shops,  and 
automotive  repair  shops  not  elsewhere 
classified.  Clean  Air  Act  Section  609 
automotive  air-conditioning  technician 
certification  programs,  and  approved 
independent  standards  testing 
organizations,  will  also  be  affected. 

Title 

"Servicing  of  Motor  Vehicle  Air 
Conditioners."  OMB  Control  Number 
2060-0247.  EPA  Control  Number: 
1617.06.  Expiration  Date:  January  31, 
1996. 

AlMtract 

In  1992,  EPA  developed  regulations 
imder  Section  609  of  the  Clean  Air  Act 
Amendments  of  1990  (Act)  for  the 
recycling  of  CFCs  in  motor  vehicle  air 
conditioners.  These  regulations  were 
published  in  57  FR  31240,  and  are 
codified  at  40  CFR  Subpart  B  (§  82.30  et 
seq.).  The  reasons  the  information  is 
being  collected,  the  way  the  information 
is  to  be  used,  and  whether  the 
requirements  are  mandatory,  voluntary, 
or  required  to  obtain  a  benefit,  are 
described  below.  The  ICR  renewal 
would  not  include  any  burden  for  third- 
party  or  public  disclosures  not 
previously  reviewed  and  approved  by 
OMB. 

Technician  Training  and  Certification 

According  to  Section  609(b)(4)  of  the 
Act,  automotive  technicians  are 
required  to  be  certified  in  the  proper  use 
of  recycling  equipment  for  servicing 
motor  vehicle  air  conditioners. 
Certification  programs  must  meet  EPA 
standards.  The  Stratospheric  Protection 
Division  requires  that  certification 
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programs  send  their  training  and  testing 
materials  to  EPA  for  approval.  The 
information  requested  is  used  by  the 
Stratospheric  Protection  Division  to 
guarantee  a  degree  of  uniformity  in  the 
testing  programs  for  motor  vehicle 
service  technicians. 

Approved  Independent  Standards 
Testing  Organizations 

In  addition.  Section  609(b)(2)(A)  of 
the  Act  requires  indep«ident  laboratory 
testing  of  recycling  equipment  to  be 
certified  by  EPA.  The  Stratospheric 
Protection  Division  requires 
independent  laboratories  to  submit  an 
application  that  proves  their  general 
capacity  to  certi^  equipment  to  meet 
the  Society  of  Automotive  Engineers 
(SAE)  J  standards  for  recycled 
refrigerant.  The  information  requested  is 
used  by  the  Stratospheric  Protection 
Division  to  approve  indepeiHient 
laboratories  that  can  assure  an  industry 
accepted  standard  of  quality  in 
recycling  and  recovery  equipment. 

Substantially  Identical  Equipment 

Section  60g(b)(2)(B)  of  the  Act  allows 
equipment  that  was  purchased  before 
the  p>roposal  of  the  regulations  to  be 
approved  by  EPA  if  it  is  substantially 
identical  to  equipment  that  has  been 
certified  by  an  EPA  approved 
independent  laboratory.  This  measure  is 
designed  to  incorporate  or 
"grand&ther"  older  equipment  that  has 
not  been  submitted  to  an  independent 
laboratory  for  testing.  The  equipment 
manufacturer  or  owners  may  submit  the 
following  to  the  Stratospheric  Protection 
Division:  an  application  and  supporting 
documents  that  includes  process  flow 
^eets,  a  list  of  equipment  components 
and  any  other  information  which  would 
indicate  that  the  equipment  is  capable 
of  recovering  and/or  cleaning  the 
refrigerant  to  standards  set  forth  in  the 
appropriate  appendix  to  the  regulations. 
The  information  provided  allows  EPA  to 
determine  if  the  equipment  is 
substantially  identical  to  certified 
equipmoit. 

Certification,  Reporting  and 
Recordkeeping 

To  facilitate  enforcement  imder 
Section  609,  EPA  has  developed  several 
recordkeeping  requirements.  The 
information  is  used  by  the  Stratospheric 
Protection  Division  to  verify  compliance 
with  Section  609  of  the  Act.  First, 
establishments  that  own  recover-only 
equipment  must  maintain  records  of  the 
name  and  address  of  the  facility  that  is 
reclaiming  their  refrigerant.  Second,  any 
person  who  owns  approved  refrigerant 
recovery  or  recycling  equipment  must 
retain  records  demonstrating  that  all 


persons  authorized  to  operate  the 
equipment  are  currently  certified 
technicians.  Last,  any  person  who  seUs 
or  disMbutes  refrigerant  that  is  in  a 
container  of  less  than  20  pounds  must 
verify  that  the  purchaser  is  a  certified 
technician,  unless  the  purchase  of  small 
containers  is  for  resale  only.  In  that 
case,  the  seller  must  obtain  a  written 
statement  bom  the  purchaser  that  the 
containers  are  for  resale  only,  and  must 
indicate  the  purchaser's  name  and 
business  address. 

In  addition,  section  609(d)(3)-(4)  of 
the  Act  requires  that  by  January  1, 1992, 
aU  entities  that  service  motor  vehicle  air 
conditioners  for  consideration  must 
have  acquired  approved  refrigerant 
recycling  equipment.  The  establishment 
must  have  submitted  to  the 
Administrator  on  a  one-time  basis  a 
certificate  that  provides  the  following 
information:  the  name  of  the  equipment 
owmer,  the  address  of  the  service 
establishment  where  the  equipment  will 
be  used,  and  the  make,  model,  year,  and 
serial  number  of  the  equipment.  Note 
that  this  reporting  requirement  is 
contained  in  the  statute  itself  and  was 
not  developed  by  EPA. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaliiate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement 

The  annual  burden  is  reported  in  this 
Notice  first,  by  annual  respondent 
burden,  and  second,  by  industry 
reporting  burden.  The  biirden  hours 
shown  represent  the  hours  in  both  the 
existing  information  collection  request 
and  the  ICR  renewal,  since  the  renewal 
of  the  request  does  not  change  any  of 
the  burden  hoius. 


(i)(A)  Equipment  Certification 


Collection  activities 

Burden 

hours  (per 

year 

Annual  respondent  burden: 
1.  Compiling  information  and 
submitting  it  to  EPA  Head- 
quarters   

Total „ 

5 
J5 

Annual  burden  hour  total— (.5)xNo.  of 
respondents  (190,000)=95,000  hrs. 

(i)P)  Equipment  Certification  for 
Service  Stations  that  will  Change 
Ownership  or  New  Firms  Entering  the 
Market 


Collection  activities 

Burden 

hours  (per 

year) 

Annual  respondent  burden: 
1.  Compiling  information  and 
subrnitting  it  to  EPA  Head- 
quarters      „_.... 

Total „ 

.5 
.5 

Annual  bimlen  hour  total — (.5)xNo.  of 
respondents  (4,000)=2,000  hrs. 

(ii)  Technician  Certification  Programs 


Collection  activities 

Burden 

hours  (per 

year) 

Annual  raspondenl  burden: 
1 .  Cornptle  information  from 
training  program  and  submit 
to  EPA „ 

1 

2.  Every  two  years  submit  a 
summary  of  program  review 

to  EPA „. 

Total 

2 
3 

Annual  burden  hour  total — (3)xNo.  of 
certification  programs  (13)=39 
hours. 

(iii)  Independent  Laboratory  Equipment 
Testing  Programs 


Collection  activities 

Burden 

hours  (per 

yeaO 

Annual  respondent  burden: 
1.  Compile  information  on  test- 
ing program  and  send  to 
EPA 

8 

Total _ 

8 

Annual  burden  hour  total — (8)xNo.  of 
respondents  (2)=16  hours. 
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!  (iv)  Substantially  Identical  Equipment 
Submission 


Annual  respondent  burden: 
1 .  Compiling  information  and 
submitting  it  toEPA  Head- 
quarters   

Total 


BuRlen 

hours  (per 

year) 


Annual  burden  hour  total — (l)xNo.  of 
respondents  (12)=12  hrs. 

(v)  Small  Container  Purchased  for 
Resale  Only  Recordkeeping 


Collection  activities 


Annual  respondent  burden: 
1.  CompiHng  information  and 

maintaining  files 

Total 


Burden 

hours  (per 

year) 


.5 
.5 


Annual  burden  hour  total — (.5)xNo.  of 
respondents  (2000)  =  1000  hrs. 

(vi)  Recordkeeping  for  off  site 
Reclamation  or  Recycling 


Collection  activities 

Bunten 

hours  (per 

year) 

Annual  respondent  burden: 
1.  Recording  the  name  and  ad- 
dress  

j       Total 

.08 
.08 

Annual  biu-den  hour  total — (.08)xNo.  of 
respondents  (90.000)=7200  hrs. 


The  industry  reporting  biutlen  for  this 
collection  is  estimated  in  the  following 
tables.  It  includes  the  time  needed  to 
comply  with  EPA's  certification  requires 
and  Agency  reviews. 


Respondent  activities 


Equipment  certification  burden 

per  occurrence: 
Complete  certification  and  sut>- 

mit  it  to  EPA _ 


Service  en- 
tity hrs. 


Respondent  activities 


Technician  certification  pro- 
gram: 

Submit  to  EPA  a  copy  of  the 
technician  training  program  .. 

2  year  review  of  training  pro- 
gram, with  a  summary  being 
submit  to  EPA 


Training 

program 

companies 

hrs. 


Respondent  activities 

Independent 

laboratory 

hrs. 

Independent  lab  testing: 
Compile  information  on  testng 
program  and  submit  to  EPA  . 

8 

Response  activities 

Appttcant 

Substantially  identical  equip- 
ment: 

Compile  information  on  equip- 
ment and  submit  to  EPA 

1 

Response  activities 

Sellers  of 
smaH  con- 
tainers hrs. 

Small  containers  purchased  for 
resale  only  recordkeeping  re- 
quirements: 

Compiie  and  file  information 

.5 

Re^x>n3e  activities 

Servtoe  es- 
tablishment 
hrs. 

Recordkeeping  for  off  site  rec- 
lamatkxi  or  recycling: 

Recording  the  name  and  ad- 
dress of  the  off  site  facility  .... 

.08 

No  person  is  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFRPartg. 

Send  comments  regarding  these 
matters,  or  any  other  aspects  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above  under 
ADDRESSES  near  the  top  of  this  Notice. 

Dated:  August  16, 1995. 

Paul  M.  Stotpman, 

Director,  Office  of  Atmospheric  Programs. 
[FR  Doc  95-21411  Filed  S-28-95;  8:45  am] 
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[FRL-6287-4] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSIC  Iron  and  Steel  Sector 
Subcommittee;  Metals  Finishing  Sector 
Subcommittee;  and  Automobile 
Manufacturing  Sector  Subcommittee — 
Open  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 


92-463,  notice  is  hereby  given  that  the 
Iron  and  Steel  Sector  Subcommittee,  the 
Metals  Finishing  Sector  Subcommittee, 
the  Automobile  Manufacturing  Sector 
Subcommittee  and  the  Computers  and 
Electronics  Sector  Subcommittee  of  the 
Commcm  Sense  Initiative  Council  (CSIC) 
will  meet  on  the  dates  and  times 
described  below.  All  times  noted  are 
Eastern  Time.  All  meetings  are  open  to 
the  public.  Seating  at  meetings  will  be 
on  a  first-come  basis.  Limited  time  will 
be  provided  for  members  of  the  public 
wishing  to  make  oral  comments  at  the 
meetings.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  with  the 
Sector  Subcommittee  announcemmits 
below. 

(1)  Iron  and  Steel  Sector 
Subcommittee — September  21,  1995 

The  Common  Sense  Initiative 
Council,  Iron  and  Steel  Sector 
Subcommittee  wiU  hold  an  open 
meeting  on  Thursday,  September  21, 
1995.  "rhe  meeting  will  begin  at  8  a.m. 
EST  and  run  until  3  p.m.  "Ilie  meeting 
will  be  held  at  the  Memphis  Convention 
Center,  255  North  Main  Street, 
Memphis,  TN  38103-1623,  telephone 
number  (901)  576-1200. 

The  purpose  of  the  Subcommittee 
meeting  will  be  to  review  project  status, 
make  any  needed  implementation 
decisions,  and  to  discuss  topics  and 
issues  relevant  to  the  iron  and  steel 
industry.  The  Iron  and  Steel 
Subcommittee  has  created  four 
workgroups  which  are  responsible  for 
proposing  to  the  full  Subcommittee  for 
its  review  and  approval  potential 
activities  or  projects  that  the  Iron  and 
Steel  Sector  Subcommittee  will 
undertake,  and  for  carrying  out  projects 
once  approved.  Workgroups  wrill  be 
meetii^  on  Wednesday  preceding  the 
meeting  at  the  Holiday  Inn  Crowne 
Plaza,  250  North  Main  Street,  Memphis, 
TN  38102,  telephone  number  (901)  526- 
1561.  Workgroups  will  continue 
working  on  implementation  of  approved 
projects. 

For  further  meeting  information  about 
the  Iron  and  Steel  Sector  Subcommittee 
or  Workgroup  meetings  please  call 
either  Ms.  Mary  Byrne  at  (312)  353- 
2315  in  Chicago,  IL  or  Ms.  Judith  Hecht 
at  (202)  260-5682  in  Washington,  DC. 

(2)  Metals  Finishing  Sector 
Subcommittee — September  21 , 1 995 

The  Common  Sense  Initiative 
Council,  Metals  Finishing  Sector 
Subcommittee  is  convening  an  open 
meeting  on  Thursday,  September  21, 
1995.  The  meeting  will  begin  at 
approximately  9  a.m.  EST  and  run  until 
4  p.m.  The  meeting  will  be  held  at  the 
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Hyatt  Regency  Hotel.  2799  Jefferson 
Davis  Highway.  Arlington,  VA  22^02. 
(703) 418-1234. 

The  purpose  of  the  meeting  will  be  to 
further  discuss  groundrules,  receive 
updates  on  projects  from  all  five 
workgroups,  and  make  progress  on 
projects  under  development  but  not 
endorsed.  Examples  of  regulatory 
projects  being  discussed  include:  MP&M 
Phase  1  Rule,  RCRA  Pilot  Project. 
Reporting  Inventory  Pilot,  as  well  as 
other  metals  finishing  research, 
enforcement  and  incentive  projects. 

For  further  Metals  Finisiung  Sector 
Subcommittee  meeting  information 
contact  Bob  Benson,  Designated  Federal 
Officer  PFO)  on  (202)  260-6668, 
Washington,  D.C.  or  Mark  Mahoney. 
Alternate  DFO  on  (617)  565-1155, 
Boston,  MA. 

(3)  Automobile  Manufacturing  Sector 
Subcommittee— September  27, 1995 

The  Common  Sense  Initiative 
Council,  Automobile  Manufacturing 
Sector  Subcommittee  is  convening  an 
open  meeting  on  Wednesday. 
September  27. 1995.  The  meeting  will 
begin  at  approximately  9:30  a.m.  EST 
and  run  until  about  3:30  p.m.  The 
meeting  will  be  held  at  the  Stouffer 
Concourse  Hotel.  2399  JeOarson  Davis 
Highway,  Arlington,  VA.  22202,  (703) 
418-6800. 

The  folloMong  action  items  will  be 
covered  at  this  meeting:  the  community 
technical  assistance  and  alternative 
sector  regulatory  system  groups  will 
present  their  merged  workplan  to  the 
Subcommittee;  the  community  technical 
assistance  group  also  will  ^iresent  a 
siunmary  of  the  draft  data  they  have 
collected;  and  each  project  team  chair 
will  present  what  deliverables  their 
group  can  accomplish  by  the  last 
meeting  before  the  end  of  the  calendar 
year  (i.e.,  November  16, 1995). 

Agendas  will  be  available  by 
September  20, 1995.  In  general,  any 
person  or  persons  wishing  to  make  an 
oral  presentation  will  be  limited  to  a 
total  of  three  minutes  during  the  public 
comment  period.  For  further  meeting 
information  contact  Carol  Kemker.  DFO 
on  (404)  347-3555  extension  4222. 
Atlanta.  GA.  or  Keith  Mason,  Alternate 
DFO.  on  (202)  260-^360.  Washington, 
DC. 

FURTHER  INFORMATION  AND  INSPECTION  OF 
CSIC  DOCUMENTS:  Doounents  relating  to 
the  above  Sector  Subcommittee 
announcements  will  be  publicly 
available  at  the  meetings.  Thereafter, 
these  doounents,  together  with  official 
minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  Room 
241 7M  of  EPA  Headquarters.  Common 
Sense  Initiative  Program  Staff.  401  M 


Street.  S.W..  Washington.  D.C.  20460, 
phone  (202)  260-7417.  CSIC 
information  can  be  accessed 
electronically  through  contacting 
Katherine  Brown  at: 
brown.katherineOepamail.gov. 

Dated:  August  22, 1995. 

Prndence  Gftforth, 

Designated  Federal  Officer. 

[FR  Doc  95-21409  Filed  8-28-95;  8:45  am] 
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Open  MeafUng  on  Alternative 
Approacliea  to  Fund  Water  and 
Wastewater  Projects  on  Seplambef  21, 
IMS 

The  Environmental  Protection 
Agency's  Office  of  Water  will  hold  an 
open  meeting  to  discuss  alternative 
funding  sources  for  water  and 
wastewater  projects  on  September  21, 
1995.  The  meeting  will  be  held  at  the 
Conference  Center  at  EPA's  Regional 
Office  in  Denver,  999  18th  Street. 
Denver,  Colorado.  The  meeting  will 
begin  at  8:30  a.m.  and  end  at  5:00  pan. 

This  meeting  will  allow  stakeholders 
to  share  their  views  and  to  assist  EPA 
in  preparing  a  report  on  alternative 
sources  of  clean  water  project  funding. 
Congress  requested  EPA  to  prepare  this 
report  as  part  of  the  Agency's  FY  1995 
Appropriations  Bill.  EPA  is  conducting 
this  study  with  assistance  from  the 
Environmental  Finance  Center  at 
Syracuse  Univorsity. 

Participants  at  the  meeting  will  be 
encoiuaged  to  provide  their  views  on  a 
number  of  different  alternatives  for 
funding  wastewater  and  drinking  water 
projects,  including  delivery  med^anisms 
for  this  funding,  along  with  other 
relevant  issues.  Following  a  discussion 
among  invited  panel  members,  other 
participants  will  be  given  an 
opportimity  to  offer  their  comments. 

All  parties  other  than  panel  members 
who  wish  to  speak  at  the  meeting 
should  contact  Ronda  Garlow  in  the 
Environmental  Finance  Center  at 
Syracuse  University  at  (315)  443-5612 
in  advance  of  the  meeting.  "Ten  minutes 
will  be  available  for  each  speaker. 

All  other  inquiries  concerning  the 
meeting  should  be  directed  to  Mr.  James 
Smith  of  the  Conference  of 
Infrastructiue  Financing  Authorities 
(OFA)  at  (202)  371-9770. 


Dated:  August  22, 1995. 

John  P.  Lehman, 

Acting  Director,  Office  of  Wastewater 
Management. 

[FR  Doc.  95-21414  Filed  8-29-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Revlawed  by  the 
Federal  Communications  Commission 

August  23. 1995. 

The  Federal  Commimications,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  l^ 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
concerning  the  Commission's  need  for 
this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  information  techniques  are 
requested. 

Written  comments  should  be 
submitted  on  or  before  October  30. 
1995.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

Direct  all  comments  to  Dorothy 
Conway.  Federal  Commimications. 
Room  234. 1919  M  St..  NW.. 
Washington.  DC  20554  or  via  internet  to 
dconwav^fccgov. 

For  additioi^  information  at  copies 
of  the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 
internet  at  dconwayOfcc.gov.  Copies 
may  also  be  obtained  via  £euc  by 
contacting  the  Commission's  Fax  on 
Demand  System.  To  obtain  fax  copies 
call  202-418-0177  from  the  handset  on 
your  fax  machine,  and  enter  the 
document  retrieval  number  indicated 
below  for  the  collection  you  wish  to 
request,  when  prompted. 
OMB  Approval  Number:  3060-0433. 

Title:  Basic  Signal  Leakage 
Performance  Report. 

Form  No.:  FCC  320. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  32.000. 

Estimated  Time  Per  Response:  20 
hours. 
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Total  Annual  Burden:  640,000  hours. 

Needs  and  Uses:  Cable  television 
system  operators  who  use  frequencies  in 
the  banils  108-137  and  225-400  MHz 
(aeronautical  fequencies)  are  required  to 
file  a  cumulative  signal  leakage  index 
(CU)  derived  under  47  CFR  76.611(a)(1) 
or  the  results  of  airspace  measurements 
derived  under  47  CFR  76.611(a)(2).  This 
yearly  filing  is  done  in  accordance  with 
47  CFR  76.615  on  the  FCC  Form  320. 
The  data  is  used  by  FCC  staff  to  ensure 
the  safe  operation  of  aeronautical  and 
marine  radio  services  and  to  monitor 
compliance  of  cable  aeronautical  usage 
which  will  minimize  future  interfeence 
of  these  safety  of  life  services. 

Fax  Document  Retrieval  Number: 
600434. 

OMB  Approval  No:  New  Collection. 

Title:  Section  63.16  Construction  of 
Stand- Alone  Cable  System  by  a  Carrier 
in  its  Exchange  Jelephone  Service  Area, 
CC  Docket  No.  87-266. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  and  other  for- 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  1  hoiu 
per  response. 

Total  Annual  Burden:  50  houfs. 

Needs  and  Uses:  The  Commission 
finds  that  the  public  interest  would  be 
served  by  providing  for  reduced 
"streamlined"  Section  214  authorization 
to  local  exchange  telephone  companies 
(LECs)  against  whom  it  is  not  enforcing 
the  cable/telephone  company  cross- 
ownership  ban,  who  propose  to 
construct  a  cable  system  in  their  service 
area  if  the  LEC  is  willing  to  certify  to 
three  facts.  It  must  certify  that  (1)  the 
cable  system  is  a  stand-alone  system,  (2) 
it  will  comply  with  Commission 
accounting,  cost  allocation,  affilate 
transaction  rules  applicable  to 
nonregulated  activities,  and  (3)  that  is 
has  secured  a  franchise  to  provide  cable 
service  pursuant  to  Title  VI  of  the 
Commiuiications  Act.  The  Commission 
believes  that  if  these  conditions  are  met, 
more  detailed  individual  scrutiny  of 
Section  214  applications  would  not  be 
in  the  public  interest! 

Fax  Document  Retrieval  Number: 
600001. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-21351  Filed  8-28-95;  8:45  am] 
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Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority;  5  CFR  1320  Authority 

August  23, 1995. 

The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
concerning  the  Commission's  need  for 
this  information,  the  acciu^cy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  information  techniques  are  - 
requested.  The  FCC  is  reviewing  the 
following  information  collection 
requirements  for  possible  3-year 
extension  under  delegated  authority  5 
CFR  1320,  authority  delegated  to  the 
Commission  by  the  Office  of 
Management  and  Budget  (OMB). 

Written  comments  should  be 
submitted  on  or  before  October  30, 
1995.  U  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

E)irect  all  comments  to  Dorothy 
Conway,  Federal  Communications, 
Room  234, 1919  M  St.,  NW., 
Washington,  DC  20554  or  via  internet  to 
dconway@fcc  .gov. 

For  additional  information  or  copies 
of  the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 
internet  at  dconwaydfcc.gov.  Copies 
may  also  be  obtained  via  fax  by 
contacting  the  Commission's  Fax  on 
Demand  System.  To  obtain  fax  copies 
call  202-418-0177  from  the  handset  on 
your  fax  machine,  and  enter  the 
document  retrieval  number  indicated 
below  for  the  collection  you  wish  to 
request,  when  prompted. 
OMB  Approval  Number:  3060-0204. 

Title:  90.38(b)  Physically 
handicapped  "Special  Eligibility 
Showing". 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Resopondents:  Individuals  or 
households. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  .33 
hours. 

Total  Annual  Burden:  7  hours. 

Needs  and  Uses:  Section  90.38(b) 
requires  that  persons  claiming  eligibility 


in  the  Special  Emergency  Radio  Service 
on  the  basis  of  physical  handicapped 
present  a  physician's  statement 
indicated  that  they  are  handicapped. 
This  is  to  ensure  that  frequencies 
reserved  for  licensing  to  handicapped 
individuals  are  not  licensed  to  non- 
handicapped  persons. 

Fax  Eiocument  Retrieval  Number: 
600204. 
OMB  Approval  No:  3060-0223. 

Title:  90.129(b)  Supplemental 
information  to  be  routinely  submitted 
with  applications  (non-type  accepted 
equipment). 

Fonn  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  businesses  or  other  for- 
profit;  not-for-profit  institutions;  state, 
local  or  tribal  government. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  .33. 

Total  Annual  Burden:  33  hours. 

Needs  and  Uses:  Section  90.129(b) 
requires  applicants  using  non  type- 
accepted  equipment  to  provide  a 
description  of  the  equipment.  This 
ijiformaticn  is  used  to  evaluate  the 
interference  protential  of  the  proposed 
operation. 

Fax  Document  Retrieval  Number: 
600223. 
OMB  Approval  No:  3060-0516. 

Title:  Time  Brokerage  Ruling. 

Form  No.  :W A. 

Type  of  Review:  Exension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  40 
hoius. 

Total  Annual  Burden:  40  hours. 

Needs  and  Uses:  This  information 
collection  requires  parties  that  are 
unable  to  verify  that  a  time  brokerage 
agreement  complies  with  the  local 
ownership  rules  to  file  a  request  for 
ruling  with  the  Commission.  The  data 
are  used  by  FCC  staff  to  make  a 
determination  that  the  arrangement  will 
not  lead  to  excessive  concentration  in 
the  local  radio  market. 

Fax  Document  Retrieval  Number: 
600516. 
OMB  Approval  No.:  3060-0374. 

Title:  Section  73.1690  Modification  of 
transmission  system. 

Form  No.:  W A. 

Type  of  Review:  Extention  of  existing 
collection. 

Respondents:  Business  and  other-for- 
profit. 

Number  of  Respondents:  300  AM;  341 
FM/TV. 

Estimated  Time  Per  Response:  3 
hoius/respondents-AM;  0.05  hours/ 
respondents-FM/TV. 
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Total  Annual  Burden:  1071. 

Needs  and  Uses:  Section  73.1690(e) 
requiies  AM,  FM  and  TV  station 
licensee*  to  prepare  an  infonnational 
statonent  or  diagram  describing  any 
electrical  and  mechanical  modification 
to  authorized  transmitting  equipment 
that  can  be  made  without  prior 
Commission  approval  provided  that 
equipment  performance  measiirements 
are  made  to  ensure  compliance  with 
FCC  rules.  This  informal  statement  or 
diagram  is  to  be  retained  at  the 
transmitter  site  as  long  as  the  equipment 
is  in  use.  The  data  are  used  by  broadcast 
licensees  to  provide  procespective  users 
of  the  modified  equipment  with 
necessary  information. 

Fax  Document  Retrieval  Number: 
600374. 

OKW  Approval  No:  3060-0374. 

Title:  Section  73.3538  Modification  of 
transmission  system. 

Forai  Ato.;  N/A. 

Type  of  Review:  Extention  of  existing 
collection. 

Respondents:  Business  and  other-for- 
profit. 

Number  (^Respondents:  40  AM;  135 
AM/FM. 

Estimated  Time  Per  Response:  8  hours 
per  AM  respondent;  2  hours  per  AM/FM 
respondent. 

Total  Annual  Burden:  590  hours. 

Needs  and  Uses:  Section  73.3538(b) 
requires  a  broadcast  station  to  file  an 
informal  application  to  make  the 
following  changes  in  a  station 
authorization:  (1)  to  specify  new  AM 
station  directional  antenna  Beld 
monitoring  point;  and  (2)  to  modify  or 
discontinue  the  obstruction  marking  or 
lighting  of  an  antenna  supporting 
structiue.  The  data  are  used  by  FCC  staff 
to:  (1)  establish  a  monitoring  point  that 
will  be  used  to  guarantee  the  proper 
performance  of  a  directional  antenna  in 
FCC  monitoring  activities  and  to  ensure 
that  no  interference  is  caused  to  other 
stations;  and  (2)  to  ensure  that  the 
modification  or  discontinuance  of  the 
obstruction  marking  or  lighting  will  not 
cause  a  menance  to  air  navigation.  The 
data  is  then  extracted  for  inclusion  in  a 
modified  license  to  operate  the  station. 

Pax  Document  Retrieval  Number: 
600374. 

OMB  Approval  No:  3060-0526. 

Title:  Density  Pricing  Zone  Plans, 
Expanded  hiterconnection  with  Local 
Telephone  Company  Facilities— CC 
Docket  91-141. 

Fonn  No.:  N/A. 

Type  of  Review:  Extention  of  existing 
collection. 

Respondents:  Business  and  other-for- 
profit. 

Number  of  Respondents:  16. 


Estimated  Time  Per  Response:  200 
hours. 

Total  AimucJ  Burden:  3.200  hours. 

Needs  and  Uses:  In  CC  Docket  No. 
91-141,  the  commission  required  Tier  1 
LECs  to  provide  expanded  opportunities 
for  third-party  interconnection  iwth 
their  interstate  special  access  facilities. 
The  LECs  will  be  permitted  to  establish 
a  nimiber  of  rate  zones  within  study 
areas  in  which  expanded 
interconnection  is  operational.  These 
LECs  must  file  and  obtain  approval  of 
their  pricing  plans  which  wiU  be  used 
by  FCC  staff  to  ensure  that  the  tariff 
rates  are  just,  reasonable  and 
nondiscriminatory  pursuant  to  the  Act. 

Fax  Document  Retrieval  NunAer: 
600526. 

Federal  Communications  Commission. 

WUUain  F.  Caton. 

Acting  Secretary. 

(FR  Doc  95-21353  Filed  8-28-95;  8:45  am] 

■MJJNQ  OOOC  STIS-ei^ 


[Report  No.  2094] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaldng  Proceedings 

August  24, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
docimients  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
NW..  Washington,  DC,  or  may  be 
purchased  fit)m  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
on  or  before  September  13, 1995. 

See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  mtist  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Amendment  of  Parts  21  and  74 
of  the  Commission's  Rules  with 
Regards  to  Filing  Procedures  in  the 
Multipoint  Distribution  Services  and 
in  the  Instructional  Television  Fixed 
Service.  (MM  Docket  No.  94-131). 
Implementation  of  section  309(i)  of 
the  Communications  Act — 
Competitive  Bidding.  (PP  Docket  No. 
93-253)  Number  of  petitions:  14. 
Subject:  Amendment  of  Parts  21  and  74  . 
of  the  Commission's  Rules  with 
Regards  to  Filing  Procedures  in  the 
Multipoint  Distribution  Services  and 
in  the  Instructional  Television  Fixed 
Service.  (MM  Docket  No.  94-131). 
Implementation  of  section  309(j)  of 
the  Communications  Act — 
Competitive  Bidding.  (PP  Docket  No. 
93-253)  Number  of  petitions:  22. 


Federal  Communicatioas  Commiasion. 
WUUam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  95-21352  Filed  8-28-95;  8:45  am] 


MUJNQ  COM  •ns-ei-H 


FEDERAL  EMERGENCY 
lyiANAQEMENT  AGENCY 

[FEIIA-4116-CM] 

AmendnMnt  to  Notice  of  an  Emergency 
Declaration;  Florida 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  disaster  for  the  State  of 
Florida  (FEMA-3116-^M),  dated 
August  3, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  August  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Florida 
dated  August  3, 1995,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  an  emergency  by 
the  President  in  his  declaration  of 
August  3, 1995: 

Orange  County  for  emergency  assistance  as 
defined  in  the  declaration  letter  of  August  3. 
1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Kiimin, 

Associate  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc  95-21393  Filed  8-28-95;  8:45  am] 

BILLMQ  CODE  CnS-OS-H 


[FEMA-1064-DR] 

Minnesota;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1064-DR),  dated  August  18, 
1995,  and  related  determinations. 
EFFECTIVE  DATE:  August  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
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Emergency  Management  Agency, 
WasI:dngton,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  18. 1095,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  storms,  straight  line 
wrinds  and  tornadoes  on  July  9, 1995  through 
and  including  July  14, 1995,  is  of  sufBcient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Individual  Assistance  and/or  Hazard 
Mitigation  may  be  added  at  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  .given  that  purauant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  Skarosi  of  the 
Fedeial  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Becker,  Beltrami,  Qay,  Qearwater,  Crow 
Wing,  Hubbard,  Itasca,  Kittson,  Mahnomen, 
Otter  Tail,  St.  Louis,  Wadena,  and  White 
Earth  Reservation  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83. 516,  Disaster  Assistance) 

Dated:  August  21, 1995. 

lames  L.  Witt. 

Director. 

|FR  Doc.  95-21394  Filed  8-28-95;  8:45  am) 

BtLUNQ  CODE  a718-02-M 


Mortgage  Portfolio  Protection  Program 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 


action:  Notice. 


SUMMARY:  The  Federal  Insurance 
Administration  (FIA),  the  Directorate 
within  the  Federal  Emergency 
Management  Agency  (FEMA) 
responsible  for  the  administration  of  the 
National  Flood  Insuirance  Program 
(NFIP),  is  announcing  changes  to  the 
Mortgage  Portfolio  Protection  Program 
(MPPP)  and  its  response  to  comments 
and  suggestions  received  regarding  the 
MPPP.  Changes  have  also  been  made  to 
the  MPPP  Guidelines  (and  Appendices), 
where  applicable,  to  comply  with 
requirements  mandated  by  the  National 
Flood  Insiu*ance  Reform. Act  of  1994 
which  was  enacted  on  September  23, 
1994. 

EFFECTIVE  DATE:  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tere 
Martin  or  Ed  Connor,  Federal 
Emergency  Management  Agency, 
Federal  Inisurance  Administration,  500 
C  Street,  SW.,  Washington,  DC  20472. 
Mrs.  Martin's  telephone  number  is  (202) 
646-3430;  and  Mr.  Connor's  telephone 
nimiber  is  (202)  646-3429. 
SUPPLEMENTARY  INFORMATION:  In  1991, 
the  Federal  Insurance  Administration 
(FIA)  developed  the  Mortgage^ortfolio 
Protection  Program  (MPPP)  as  a 
mechanism  to  be  used  as  a  last  resort 
and  at  the  option  of  a  lending  institution 
for  securing  flood  insurance  coverage 
for  properties  which  are  part  of  the 
lending  institution's  mortgage  portfolio. 
The  goals  of  the  MPPP  were  and  are, 
through  the  MPPP  notification  process, 
to  encourage  property  owners  whose 
structures  are  potentially  susceptible  to 
flood  damage  to  purchase  a 
conventional  National  Flood  Insurance 
Program  (NFIP)  flood  insurance  policy, 
or,  failing  that,  have  the  lending 
institution  obtain  an  MPPP  policy  on 
the  structure. 

After  two  years'  experience  with  the 
MPPP,  on  March  24, 1993,  the  FIA 
published  a  Notice  in  the  Federal 
Register  (58  FR  15874-15875) 
requesting  public  comments  on  the 
MPPP  as  outlined  in  the  Federal 
Register  of  March  1, 1991  (56  FR  8882- 
8891). 

Four  questions  were  included  in  the 
1993  Notice  which  were  to  be  the 
subject  of  any  responses. 

A  total  of  eight  responses  were 
received:  two  from  different  corporate 
parts  of  an  insurance  company 
participating  in  FIA's  Write  Your  Own 
(WYO)  Program  that  also  participate  in 
the  MPPP,  two  from  two  other  WYO 
companies  participating  in  the  MPPP, 
one  from  a  WYO  company  not 
participating  in  the  MPPP,  two  from 
vendor  companies  that  service  WYO 


companies,  and  one  from  a  local 
government. 

Regarding  the  questions,  comments 
received,  and  FIA's  response,  they  are  as 
follows: 

(1)  Does  the  MPPP  Work  as  Designed? 

Five  responses  were  received  on  this 
question.  One  WYO  company  stated 
that  there  was  interest  in  the  Program 
and  that  it  was  working  for  those 
lenders  that  used  it  but  that  there  will 
be  no  serious  participation  until  the 
threat  of  some  type  of  financial  penalty 
(against  lenders  that  don't  comply  with 
the  law)  becomes  reality  through 
passage  of  pending  legislation.  It  should 
be  pointed  out  that  the  National  Flood 
InsiuBnce  Reform  Act  of  1994  (the 
Reform  Act)  enacted  September  23, 
1994,  contains  provisions  requiring 
increased  compliance  with  the  flood 
insurance  purchase  requirement 
mandated  by  the  Flood  Disaster 
Protection  Act  of  1973.  The  reform 
legislation  clarifies  the  flood  insm-ance 
purchase  requirement,  gives  lenders 
more  tools  to  comply,  and  applies 
financial  penalties  for  noncompliance. 
Another  WYO  company  indicated  that  it 
believed  that  the  Program  as  designed 
will  not  be  used  a  lot  in  view  of  the  high 
rates  it  contemplates.  It  believed, 
however,  that  the  Program  helped 
convince  lenders  of  the  need  for 
comphance,  and  helped  them  design  a 
method  to  review  the  portfolios  and 
obtain  the  information  needed  to  issue 
conventionally  imderwritten  flood 
pohcies.  One  WYO  company  that  does 
NOT  participate  in  the  MPPP  stated  that 
the  Program  apparently  is  not  working 
as  it  was  intended  because  not  many 
pohcies  have  been  issued  through  the 
Program;  that  company  also  commented 
that  there  was  some  apparent  misuse, 
such  as  a  mortgagee  using  the  Program 
at  loan  origination,  and  commented  that 
the  Program  has  apparently  not 
improved  compliance  with  the 
mandatory  purchase  provision.  A  WYO 
vendor  stated  that,  when  utilized,  the 
MPPP  seemed  to  work  well  as  a 
compliance  tool  at  the  borrower's  level 
and  that  the  problem  lies  in  persuading 
the  lending  community  to  utilize  the 
MPPP.  the  thought  being  that  the  cost 
and  coordination  of  conducting  the 
portfolio  audit  and  obtaining  zone 
determination  services  is  a  deterrent. 
The  respondent  from  the  local 
government  stated  that  such  a  program 
is  worthwhile  and  one  which  would 
save  much  post-purchase  agony  and 
confusion  resulting  from  either  the  lack 
of  investigation  or  ignorance  of  the 
system.  That  respondent  felt  that  a 
Program  like  the  MPPP  would 
especially  help  the  first  time  home 
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buyers  who.  in  all  likelihood,  would 
have  no  concept  of  flood  insurance 
requiranents  or  even  its  existence. 

the  FIA  believes  that  the  MPPP  is 
working  as  it  was  intended.  The  MPPP 
was  intended  to  be  a  tool  to  assist 
lenders  who  were  interested  in  bringing 
their  portfolios  into  compliance  with 
flood  insurance  requirements.  It  was 
never  the  intent  to  have  a  large  niunber 
of  policies  sold  under  the  MPPP  but 
simply  to  provide  the  necessary 
administrative  vehicle  for  interested 
lenders  to  encoiuage  borrowers  to 
purchase  flood  insurance  when  required 
and,  when  there  was  no  positive 
response  from  the  borrower,  to  allow  the 
lender  to  obtain  the  required  coverage  to 
either  bring  its  mortgage  loan  poitfouo 
into  compliance  with  Federal 
requirements  or  to  allow  it  to  remain  in 
compliance. 

(2)  What  ImproTements  Should  be 
Made  to  the  Program? 

Five  responses  were  received  on  this 
question.  One  WYO  company  suggested 
that  the  stated  intended  use  of  the  MPPP 
be  clarified  to  state  that  it  is  intended  to 
be  used  when  the  lender  has  reviewed 
one  or  more  loans  in  its  portfolio  and 
determined  such  loan  or  loans  to  be  on 
a  buildingis)  located  in  a  special  flood 
hazard  area  (SFHA).  That  company 
commented  that  the  existing  language 
appears  to  state  that  the  MPPP  may  only 
be  used  in  conjimction  with  a  mortgage 
portfolio  review.  The  company  believes 
that  such  a  clarification  would  make  the 
entire  Program  much  more  accessible  to 
the  lender.  The  FIA  agrees  and  such  a 
change  is  included  in  this  Notice. 
Although  the  existing  language  was 
intended  to  limit  the  use  of  the  MPPP 
to  correcting  flood  insurance 
deficiencies  of  mortgage  loan  portfolios, 
it  was  not  intended  to  Limit  such  use  to 
flood  insurance  needs  derived  from 
portfolio  reviews  only.  This  same  WYO 
company  also  siiggested  that  the 
requirement  that  WYO  companies  using 
the  program  maintain  copies  of  the 
notification  letters  required  to  be  sent  by 
the  lender  to  the  borrower,  when  the 
lender,  instead  of  the  WYO  company, 
actually  assumes  the  responsibility  of 
notifying  the  borrower,  be  changed.  It 
reasoned  that  such  lenders  often  will 
not  provide  copies  of  such  letters  to  the 
WYO  company.  It  therefore  suggested 
that,  under  such  circiunstances,  the 
WYO  company,  instead,  be  required  to 
obtain  a  letter  from  an  officer  of  the 
lending  institution  using  the  MPPP 
stating  that  it  is  complying  with  the 
mandatory  letter  notification 
requirements  of  the  MPPP.  and  also  to 
obtain  samples  of  the  letter  notifications 
such  a  lender  uses  in  this  regard.  The 


FIA  believes  that  there  is  sufficient 
flexibility  in  the  langiutge  contained  in 
the  answer  to  Question  #21  of 
Addendimi  #4,  National  Flood 
Insurance  Program  Mortgage  Portfolio 
Protection  Program  (MPPP)  Questions 
and  Answers,  to  allow  WYO  companies 
to  address  such  circumstances, 
particularly  because  such  circiunstances 
were  contemplated  and  addressed  in  the 
answer  that  appears  in  the  1991  Notice 
to  Question  #20  of  Addendiun  #4.  This 
same  WYO  company  also  suggested  that 
coverage  be  provided  against  losses  that 
might  occur  on  loans  diuing  the  45  day 
letter  cycle  and  to  deduct  the  premium 
from  the  loss  payment.  Similarly,  a 
WYO  vendor  suggested  that  the  time 
fiame  of  the  letter  notification  cycle 
correspond  to  the  30  day  protection 
period  for  the  mortgagee  in  the  mortgage 
clause  to  prevent  any  lapse  of  coverage. 
This  vendor  also  suggestou  that  the 
program  allow  for  the  acceleration  of  the 
issuance  of  the  MPPP  application  prior 
to  the  end  of  the  notification  cycle  so  as 
to  avoid  any  lapse  of  coverage  for  the 
lender.  The  FIA  does  not  agree  with  the 
first  three  of  these  foiu  suggestions.  The 
FIA  believes  that  the  borrower  must  be 
given  sufficient  time  to  respond  to  the 
lender's  noUce.  Coverage  can  then  only 
begin  following  receipt  of  premiiun  and 
after  the  appropriate  waiting  period. 
The  MPPP  was  designed  to  be  used  by 
a  lender  when  it  discovers  that  flood 
insurance  is  missing  from  a  loan  on 
which  it  is  required.  It  was  not  designed 
to  be  used  to  bring  about  flood  coverage 
on  a  loan  which  currently  has  coverage 
but  the  lender  believes  the  borrower 
may  not  renew.  The  existing  mortgage 
clause  and  renewal  provisions  of  the 
NFIP  are  sufficient  to  allow  a  lender  that 
monitors  the  renewal  of  existing 
policies  on  loans  in  its  portfolio  to 
renew  that  policy  on  behalf  of  the 
mortgagor  within  a  limited  period  of 
time  after  the  policy  expires  to  avoid 
any  lapse  of  coverage  to  protect  the 
interests  of  the  lender.  Also,  there  is  no 
need  for  an  MPPP,  nor  can  it  be  used 
when  there  is  an  existing  policy  and  the 
underwriting  information  is  therefore 
available  to  write  (or  renew)  that  policy. 
Regarding  the  last  of  these  suggestions, 
a  WYO  company  may  prepare  an  MPPP 
application  in  advance  of  the 
completion  of  the  notification  cycle  so 
that  the  coverage  is  effective  upon  the 
completion  of  the  cycle.  Of  course  the 
WYO  company  must  receive  payment 
for  that  coverage  far  enough  in  advance 
of  that  date  to  comply  with  the  waiting 
period  requirement.  Under  the  NFIP's 
waiting  period  rules,  the  payment  must 
be  received  at  least  30  days  in  advance 
of  the  completion  of  the  notification 


cycle  to  comply  with  the  new  waiting 
period  requirement  established  by  the 
Reform  Act.  However,  imder  the 
provisions  of  paragraph  (e)(2)  in  section 
524  of  the  Reform  Act,  the  borrower 
should  not  be  billed  in  his  escrow 
account  or  otherwise  for  the  premium 
until  45  days  after  receiving  notification 
that  flood  insurance  is  required.  This 
means  that,  initially,  the  premium  must 
come  from  a  source  other  than  the 
borrower.  Another  WYO  company 
suggested  that  FIA  obtain  the  assistance 
of  the  different  Federal  entities  who 
require  this  insiuance  in  performing 
regular  audits  on  compliance  and 
notifying  lenders  who  fail  to  comply  of 
their  failiue  to  comply  and  the 
requirement  of  flood  insurance  on  these 
properties.  A  second  WYO  vendor 
suggested  that  strict  enforcement 
measiu«s  should  be  incorporated  into  ' 
regulations  and  a  way  be  provided  of 
verifying  that  insurance  has  been  placed 
and  provide  stiff  penalties  if  it  has  not. 
The  FIA  works  directly  with  both  the 
Federal  financial  institution  regulatory 
and  non-regulatory  agencies  on  an 
ongoing  basis  to  bring  about  the 
compliance  intended  by  the  Flood 
Disaster  Protection  Act  of  1973.  Great 
progress  has  been  made  in  the  past 
several  years  regarding  the  increased 
focus  on  flood  insurance  compliance  in 
compliance  reviews  by  these  agencies. 
The  Reform  Act  contains  provisions  to 
strengthen  the  mandatory  flood 
insurance  purchase  requirements  and 
FIA  is  now  working  with  the  federal 
entities  for  lending  regulation  in 
implementing  the  various  mandatory 
provisions  of  the  Reform  Act.  A  WYO 
vendor  suggested  that  if  the  goal  (of  the 
MPPP)  is  to  sell  policies  as  opposed  to 
forcing  the  purchase  of  Standud  Flood 
Insurance  Policies,  the  MPPP  rates  are 
prohibitive,  and  should  be  reduced.  As 
previously  stated,  the  principal  goal  of 
the  MPPP  is  to  provide  a  volimtary, 
administrative  tool  to  the  mortgage 
lending  and  servicing  industries  that 
will  assist  them  with  their  efforts  to 
comply  with  mandatory  flood  insiuance 
requirements.  Its  use  is  intended  to 
allow  flood  insurance  coverage  to  be 
obtained  on  any  loan  discovered, 
following  loan  origination,  to  be  in  need 
of  such  coverage  when  the  borrower, 
having  been  notified  of  the  need  of  and 
requirement  for  such  coverage,  refuses 
to  obtain  the  coverage.  The  sale  of 
additional  policies,  either 
conventionally  underwritten  or  MPPP 
rated,  although  not  the  primary  goal  of 
the  MPPP.  is  a  logical  secondary  goal 
that  will  result  from  the  use  of  the 
MPPP  by  the  lending  and  servicing 
industries.  The  reason  the  rates  are  high 


Federal  Register  /  Vol.  60.  No.  167  /  Tuesday.  August  29,  1995  /  Notices  44883 


is  the  lack  of  underwriting  information 
available  on  that  property  due  to  the 
non-responsiveness  of  the  borrower. 
Without  such  data  the  FIA  must  assume 
that  the  flood  risk  to  which  that 
property  is  exposed  is  high  and  charge 
rates  that  reflect  such  high  risk.  A  WYO 
vendor  suggested  that  WYO  companies 
be  given  more  leeway  in  ciistomizing 
the  letter  verbiage,  llie  FIA  believes  that 
such  leeway  already  exists.  The 
begiiming  of  the  Initial  Portfolio  Review 
Letter  Notification  Process  portion  of 
Addendum  #1  of  the  MPPP  Guidelines 
and  Requirements  states  that  "The 
lender/servicer  (or  their  authorized 
representative]  may  add  their  own 
messages,  make  minor  editorial 
modifications  to  the  messages  to 
conform  to  the  style  and  practice  of  the 
WYO  company  or  lender  and  structure 
the  letter  to  their  liking,  but  they  may 
not  alter  the  meaning  or  intent  of  the 
messages  Usted  here  for  any  of  the 
letters."  A  WYO  vendor  suggested  that 
the  MPPP  policy  renewal  process  be 
simplified.  It  was  suggested  that  the 
three  letter  renewal  cycle  be  replaced 
with  a  single  letter  indicating  that 
coverage  can  be  obtained  at  standard 
rates.  The  issue  of  modifying  the  MPPP 
renewal  process  has  also  been  raised  by 
others  outside  of  this  process.  The  FIA 
agrees  that  some  simplification  to  this 
process  would  be  in  the  best  interest  of 
the  MPPP  without  compromising  the 
safeguards  designed  to  protect  the 
borrower.  The  HA  believes,  however, 
that  such  simplification  should  be 
limited  to  reducing  the  number  of 
renewal  lettera  required  to  two  instead 
of  the  cxurently  required  three  or 
suggested  one.  This  change  is  reflected 
in  this  Notice.  A  WYO  vendor  suggested 
that  lenders  be  allowed  to  sign  a  generic 
vendor  MPPP  cancellation  request  form 
instead  of  the  borrower  (insiued),  since 
they  must  sign  the  application  for  the 
issuance  of  an  MPPP  policy.  FIA  agrees 
that  a  change  in  this  requirement  is 
needed,  since  it  is  reasonable  to  assume 
that  the  borrower  vnll  be  as  unlikely  to 
respond  to  the  lender's  request  for  the 
borrower's  signature  on  a  cancellation 
request  as  the  borrower  was  on  the 
request  to  piutihase  the  conventionally 
xmderwritten  policy.  This  change  is 
reflected  in  this  Notice. 

(3)  Should  the  MPPP  Become  a 
Permanent  Part  of  theMational  Flood 
Insurance  Program? 

Five  comments  were  received  on  this 
question.  Two  WYO  companies,  one 
WYO  vendor,  and  a  local  government 
believed  that  the  MPPP  should  be  made 
a  permanent  part  of  the  NFIP.  One  WYO 
company  that  does  not  participate  in  the 
MPPP  believes  that  the  MPPP  should  be 


discontinued  imtil  there  is  more 
stringent  enforcement  of  the  mandatory 
purchase  provisions  of  the  NFIP,  due  to 
the  lack  of  apparent  use  of  the  MPPP. 
The  FIA  believes  that  there  is  a 
continuing  need  for  the  MPPP  capability 
to  be  available  to  the  mortgage  lending 
and  servicing  industries  and  will 
therefore  make  the  MPPP  available  on  a 
permanent  basis  as  part  of  the  NFIP. 
There  is  also  Uttle  additional  cost 
incurred  in  continuing  the  MPPP  since 
it  is  already  developed. 

(4)  What  Data  and  Indicators  are 
Available  for  Determining  How  Many 
Conventionally  Underwritten  Flood 
Insurance  Policies  Have  Been  Written 
as  a  Result  of  the  MPPP  Pilot? 

Three  comments  were  received  on 
this  question.  These  comments 
indicated  that  most  of  the  policies 
written  as  a  result  of  the  use  of  the 
MPPP  have  been  written  initially  either 
as  a  conventionally  imderwritten  policy 
or  were  cancelled  and  converted  to  a 
conventionally  underwritten  policy 
shortly  after  being  written  as  an  MPPP 
policy.  Most  felt  Uiat  there  was  no  way 
to  measiue  this,  however.  One  WYO 
company  vendor  indicated  that, 
utiUzing  property  address  tracking 
mechanisms,  a  system  could  be 
developed  to  provide  such  data.  The 
FIA  believes  that  any  benefits  that  might 
be  realized  from  imdertaking  the  effort 
to  explore  the  feasibility  of  developing 
such  a  capability  would  not  be  worth 
the  time  and  expense  to  the  NFIP,  ifl 
light  of  its  limited  resources,  and  higher 
priorities  for  those  resources. 

WYO  companies  wishing  to 
participate  in  the  MPPP  must  sign  an 
agreement  to  adhere  to  the  MPPP 
Guidelines  and  Requirements  for  each 
new  Arrangement  year.  After  we  have 
processed  all  Arrangements  for  each 
year,  we  will  publish  after  each  October 
1,  in  the  Federal  Register,  an  updated 
list  with  the  address  and  name  of  the 
contact  person  for  each  WYO  company 
that  has  si^ed  up  for  that  Arrangement 
year. 

The  revised  Mortgage  Portfolio 
Protection  Program  Write  Yoiu'  Owm 
Company  Guidelines  and  Requirements, 
as  referenced  in  this  dociunent,  is 
reproduced  in  its  entirety  as  Appendix 
A  to  this  notice. 


Dated:  August  17, 1995. 
Elaine  A.  McRejmoklB, 

Administrator,  Federal  Insurance 
Adntinistration. 

Appendix  A — Federal  Emeigeacy 
Management  Agency,  Federal 
Insurance  Adminisb'ation,  National 
Flood  Insurance  Program;  Mortgage 
Portfolio  Protection  Program,  Write 
Your  Own  Company  Guidelines  and 
Requirements 

Background 

The  Mortgage  Portfolio  Protection 
Program  (MPPP)  was  introduced  on 
January  1, 1991,  as  an  additional  tool, 
provided  by  the  Federal  Insurance 
Administration  (FIA),  to  assist  the 
mortgage  lending  and  servicing 
industries,  in  response  to  their  requests 
of  the  past  few  years,  in  bringing  their 
mortgage  portfolios  into  compliance 
with  the  flood  insurance  requirements 
of  the  Flood  Disaster  Protection  Act  of 
1973. 

The  MPPP  is  not  intended  to  act  as  a 
substitute  for  the  need  for  mortgagees  to 
review  all  mortgage  loan  applications  at 
the  time  of  loan  origination  and  comply 
with  flood  insurance  requirements  as 
appropriate. 

It  is  expected  that  the  proper 
implementation  of  the  various 
requirements  of  this  MPPP  will  result  in 
mortgagors,  following  their  notification 
of  the  need  for  flood  insiuance,  to  either 
show  evidence  of  such  a  policy,  or  to 
contact  their  local  insurance  agent  or 
appropriate  Write  Your  Own  (WYO) 
company  to  purchase  the  necessary 
coverage.  It  is  also  intended  that  flood 
insurance  policies  be  written  under  the 
MPPP  only  as  a  last  resort,  and  only  on 
mortgages  whose  mortgagora  have  biled 
to  respond  to  the  various  notifications 
required  by  this  MPPP. 

The  following  represents  the  criteria 
and  requirements  that  must  be  followed 
by  all  parties  engaged  in  the  sale  of 
flood  insurance  under  the  National 
Flood  Insurance  Program's  Mortgage 
Portfolio  Protection  Program: 

Requirements  for  Participating  in  the 
MPPP 

1.  General 

a.  All  mortgagors  notified,  in 
conjimction  writh  this  Program,  of  their 
need  to  purchase  flood  insurance  must 
be  encouraged  to  obtain  a  Standard 
Flood  Insurance  Policy  (SFIP)  from  their 
local  agent. 

b.  When  a  mortgagee  or  a  mortgage 
servicing  company  discovers,  at  any 
time  following  loan  origination,  that  one 
or  more  of  the  loans  in  its  portfolio  is 
determined  to  be  located  in  a  Special 
Flood  Hazard  Area  (SFHA),  and  that 
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there  is  no  evidence  of  flood  insurance 
on  such  property  (ies),  then  the  MPPP 
may  be  used  by  such  lender/servicer  to 
obtain  (force  place)  the  required  flood 
insurance  coverage.  The  MPPP  process 
can  be  aocompli^ed  with  limited 
underwriting  information  and  with 
special  flat  flood  insurance  rates. 

c.  In  the  event  of  a  loss,  the  policy 
will  have  to  be  reformed  if  the  wrong 
rate  has  been  applied  for  the  zone  in 
which  the  property  is  located.  Also,  the 
amount  of  coverage  may  have  to  be 
dianged  if  the  building  occupancy  does 
not  support  that  amount 

d.  It  will  be  the  WYO  company's 
responsibility  to  notify  the  mortgagor  of 
all  coverage  limitations  at  the  inception 
of  coverage  and  to  impose  those 
limitations  that  are  applicable  at  the 
time  of  loss  adjustment. 

2.  WYO  Anangement  Article  m— Fees 

With  the  implementation  of  the 
MPPP,  there  is  no  change  in  the  method 
of  WYO  company  allowance  from  that 
which  is  provided  in  the  Financial 
Assistance/Subsidy  Arrangement  for  all 
flood  insurance  written. 

3.  Use  of  WYO  Company  Fees  for 
Lenders/Servicers  or  Others 

a.  No  portion  of  the  allowance  that  a 
WYO  company  retains  under  the  WYO 
Financial  Assistance/Subsidy 
Arrangement  for  the  MPPP  may  be  used 
to  pay,  reimburse  or  otherwise 
remunerate  a  lending  institution, 
mortgage  servicing  company,  or  other 
similar  type  of  company  that  the  WYO 
company  may  work  with  to  assist  in  its 
flood  insiuance  compliance  efforts. 

b.  The  only  exception  to  this  is  a 
sitiution  where  the  lender/servicer  may 
be  actually  due  a  commission  on  any 
flood  insurance  policies  written  on  any 
portion  of  the  institution's  portfolio 
because  it  was  written  through  a 
licensed  property  insurance  agent  on 
their  staff  or  through  a  licensed 
insurance  agency  owned  by  the 
institution  or  s^vicing  company. 

4.  Notification 

a.  WYO  Company /Mortgagee — Any 
WYO  company  participating  in  the 
MPPP  must  notify  the  lender  or  servicer, 
for  which  it  is  providing  the  MPPP 
capability,  of  the  requirements  of  the 
MPPP.  The  WYO  company  must  obtain 
signed  evidence  from  each  such  lender 
or  servicer  indicating  their  receipt  of 
this  information,  and  keep  a  copy  in  its 
files.  An  example  of  such  evidence  of 
receipt  follows  as  Addendum  #5. 

b.  Mortgagee  to  Mortgagor — In  order 
to  participate  in  the  MPPP,  the  lender 
(or  its  authorized  representative,  which 
will  typically  be  the  WYO  company 


providing  the  coverage  through  the 
MPPP)  must  notify  the  borrower  of  the 
following,  at  a  minimum: 

(1)  The  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973, 

(2)  The  flood  zone  location  of  the 
borrower's  property, 

(3)  The  requiremmt  for  flood 
insurance, 

(4)  The  fact  that  the  lender  has  no 
evidence  of  the  borrower's  having  flood 
insurance, 

(5)  The  amount  of  coverage  being 
required  and  its  cost  imder  the  MPPP. 
and 

(6)  The  options  of  the  borrower  for 
obtaining  conventionally  underwritten 
flood  insurance  coverage  and  the 
potential  cost  benefits  of  doing  so. 

A  more  detailed  discussion  of  the 
notification  requirements  is  made  a  part 
of  this  program  dociunent  in  both 
Section  15  and  as  Addendums  1  and  2. 

S.EligibiUty 

a.  Type  of  Use— The  MPPP  will  be 
allowed  only  in  conjunction  with 
mortgage  pcvtfolio  reviews  and  the 
servicing  of  those  portfolios  by  lenders 
and  mortgage  servicing  companies.  The 
MPPP  is  not  allowed  to  be  used  in 
conjunction  with  any  form  of  loon 
origination. 

b.  Tjrpe  of  Property — ^The  standard 
NFIP  rules  apply,  and  all  types  of 
property  ehgible  for  coverage  under  the 
NFn*  will  be  eligible  for  coverage  under 
the  MPPP. 

6.  Source  of  Offering 

The  force  placement  capability  will  be 
offiered  by  the  WYO  companies  only  and 
not  by  the  NFIP  Servicing  Agent 
(NaUonal  Con-Serv  (NCSIJ). 

7.  Dual  Interest 

The  [K>licy  will  be  written  covering 
the  interest  of  both  the  mortgagee  and 
the  mortgagor.  The  name  of  the 
mortgagor  must  be  included  on  the 
Application  Form.  It  is  not,  however, 
necessary  to  include  the  mortgagee  as  a 
named  insiued  because  the  Mortgage 
Clause  (Article  9.P  of  the  Dwelli^  Form 
and  Article  8.L  of  the  General  Property 
Form)  affords  building  coverage  to  any 
mortgagee  named  as  mortgagee  on  the 
Flood  Insitfance  Application.  If  contents 
coverage  for  the  mortgagee  is  desired, 
the  mortgagee  should  be  included  as  a 
named  insured. 

8.  Term  of  Policy 

NFIP  policies  written  imder  the  MPPP 
will  be  for  a  term  of  one  year  only 
(subject  to  the  renewal  notification 
process). 


9.  Coverage  Offered 

Both  building  and  contents  coverage 
will  be  available  under  the  MPPP.  The    ^ 
coverage  limits  available  imder  the 
Regular  Program  will  be  $250,000  for 
building  coverage  and  $100,000  for 
contoits.  If  the  WYO  company  wishes 
to  provide  higher  lindts  that  are 
available  to  other  occupancy  types  such 
as  other  residential  or  non-residential,  it 
may  do  so  only  if  it  can  indicate  that 
occupancy  type  as  appropriate.  If  the 
mortgaged  property  is  in  an  Emergency 
Program  Commimity,  then  the  coverage 
limits  available  will  be  $35,000  for 
building  coverage  and  $10,000  for 
contents.  Again,  if  the  higher  limits  are 
desired  for  other  types  of  property,  then 
the  building  occupancy  type  must  be 
provided  at  the  inception  of  the  policy 
or  when  that  information  may  become 
available,  but  it  must  be  prior  to  any 
loss. 

10.  Policy  Form 

The  current  SFIP  Dwelling  Form  and 
General  Property  Form  will  be  used, 
depending  upon  the  type  of  structure 
insured.  In  the  absence  of  building 
occupancy  information,  the  E>welling 
Form  should  be  used. 

11.  Waiting  Period 

The  NFIP  rules  for  the  waiting  period 
and  efiiective  dates  apply  to  the  MPPP. 

12.  Premium  Payment 

The  ciurent  ndes  applicable  to  the 
NFIP  will  apply.  The  lender  or  servicer 
(or  Payor)  has  the  option  to  follow  its 
usual  business  practices  regarding 
premivun  payment,  so  long  as  the  NFIP 
rules  are  followed. 

13.  Underwriting— Application 

a.  The  MPPP  will  require  less 
imderwriting  data  than  is  normally 
required  under  the  standard  NFIP  rules 
and  regulations.  The  MPPP  data 
requirements  for  rating,  processing  and 
reporting  are,  at  a  minimum: 

(1)  Name  and  mailing  address  of 
insured  (mortgagor — also  see  Dual 
Interest), 

(2)  Address  of  insured  (mortgaged) 
property, 

(3)  Community  information  (complete 
NFIP  map  panel  number  and  date; 
program  type.  Emergency  or  Regular) 
coun^^de  maps, 

(4)  Occupancy  type  (so  statutory 
coverage  limits  are  not  exceeded.  This 
data  may  be  difficult  to  obtain.  Also  see 
CoverageOfiiered.), 

(5)  NFIP  flood  zone  where  property  is 
located  (lender  must  determine,  in  order 
to  determine  if  flood  insurance 
requirements  are  necessary  and  to  use 
the  MPPP). 


Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29,  1995  /  Notices  44885 


(6)  Amount  of  coverage, 

(7)  Name  and  address  of  mortgagee, 

(8)  Mortgage  loan  number, 

(9)  Policy  number. 

b.  No  elevation  certificates  will  be 
required  as  there  will  be  no  elevation 
rating. 

c.  For  more  detailed  information 
regarding  reporting  requirements,  see 
the  WYO  Transaction  Record  Reporting 
and  Processing  (TRRP)  Plan. 

14.  Rates  (per  $100  of  insurance) 


Zone 

Build- 
ing 

Con- 
tents 

A  Zone— AU  building/occu- 
pency  types 

$125 

$3.00 

.35 

$125 

V  Zone— AH  buikJIng/occtt- 
pancy  types 

$3.00 

A9g  Zone— All  buOding^oc- 
cuDsncv  tvDes  

.35 

IS.  Policy  Declaration  Page  Notification 
Requirements 

In  addition  to  the  routine  information, 
such  as  amounts  of  coverage, 
deductibles  and  premiiuns,  that  a  WYO 
company  may  place  on  the  Policy 
declarations  page  issued  to  each  insured 
under  the  NFIP,  the  following  messages 
are  required: 

a.  Triis  policy  is  being  provided  for 
you  as  it  is  required  by  Federal  law  as 
has  been  mentioned  in  the  previous 
notices  sent  to  you  on  this  issue.  Since 
yoiu*  mortgage  company  has  not 
received  proof  of  flood  insurance 
coverage  on  your  property  in  response 
to  those  notices,  we  provide  this  policy 
at  their  request. 

b.  The  rates  charged  for  this  policy 
may  be  considerably  higher  than  those 
that  may  be  available  to  you  if  you 
contact  your  local  instirance  agent  (or 
the  WYO  company  at ...). 

c.  The  amounts  of  insurance  coverage 
provided  in  this  policy  may  not  be 
sufficient  to  protect  yoiu'  full  equity  in 
the  property  in  the  event  of  a  loss. 

d.  You  may  contact  your  local 
insurance  agent  (or  WYO  company  at ...) 
to  replace  this  policy  with  a 
conventionally  imderwritten  Standard 
Flood  Insurance  PoUcy,  at  any  time,  and 
typically  at  a  significant  savings  in 
premium. 

The  WYO  company  may  add  other 
messages  to  the  declarations  page  and 
make  minor  editorial  modifications  to 
,the  language  of  these  messages  if  it 
believes  any  are  necessary  to  conform  to 
the  style  or  practices  of  that  WYO 
company,  but  any  such  additional 
messages  or  modifications  may  not 
change  the  meaning  or  intent  of  the 
above  messages. 

Since  the  amount  of  imderwriting 
data  obtained  at  the  time  of  policy 


inception  will  typically  be  limited,  the 
extent  of  any  coverage  limitations  (such 
as,  when  replacement  coverage  is  not 
available  or  coverage  is  limited  because 
the  building  has  a  basement  or  is 
considered  an  elevated  building  with  an 
enclosure)  will  be  difficult  to  determine. 
It  is,  therefore,  the  responsibiUty  of  the 
WYO  company  to  notify  the  mortgagor/ 
insured  of  all  coverage  limitations  at  the 
inception  of  coverage  and  impose  any 
that  are  applicable  at  the  time  of  the  loss 
adjustment. 

16.  Policy  Reformation — Policy 
Correction 

Article  9.F.2.  of  the  Dwelling  PoUcy 
and  Article  8.E.2.  of  the  General 
Property  PoUcy  will  apply  as 
appropriate. 

Examples  of  circumstances  under 
which  reformation  or  correction  might 
be  needed  would  be: 

PoUcy  Reformation — ^The  wrong  flat 
rate  was  appUed  for  the  zone  in  which 
the  property  was  actually  located. 

PoUcy  Correction — The  amount  of 
coverage  exceeds  the  amount  available 
under  the  NFIP  for  the  type  of  building 
occupancy  that  represents  the  building 
insured.  In  such  cases,  the  amount  of 
coverage  would  have  to  be  adjusted  to 
the  amount  available  and  any 
appropriate  premium  adjustments 
made. 

1 7.  Coverage  Basis — Actual  Cash  Value 
or  Replacement  Cost 

There  are  no  changes  from  the 
standard  practices  of  the  NFIP  for  these 
provisions.  The  coverage  basis  will 
depend  on  the  type  of  occupancy  of  the 
building  covered  and  the  amount  of 
coverage  carried.    ■ 

18.  Deductible 

A  $500  Deductible  is  appUcable  for 
poUcies  written  under  the  MPPP. 

19.Expense  Constant  and  Federal 
Policy  Fee 

There  is  no  change  from  the  standard 
practice.  The  Expense  Constant  and 
Federal  PoUcy  Fee  in  effect  at  the  time 
the  MPPP  poUcy  is  written  must  be 
used. 

20.  Renewability 

The  MPPP  poUcy  is  a  one-year  poUcy. 
Any  renewal  of  that  policy  can  occur 
only  following  the  full  notification 
process  spelled  out  in  addendum  #2  that 
must  take  place  between  the  lender  (or 
its  authorized  representative)  and  the 
insured/mortgagor,  when  the  insured/ 
mortgagor  has  failed  to  provide 
evidence  of  obtaining  a  substitute  flood 
insurance  poUcy. 


21.  Cancellations 

a.  Existing  PoUcy — When  the 
mortgagor  provides  evidence  of  a  flood 
insurance  policy,  from  any  source,  that 
is  currently  in  effect  and  has  been  in 
effect  prior  to  the  effective  date  of  the 
MPPP  poUcy,  the  MPPP  policy  may  be 
cancelled  flat  with  a  full  refund  of 
premium,  provided  that  the  poUcy  in 
effect  is  acceptable  to  the  mortgagee.  U 
the  existing  policy  is  an  NFIP  policy 
(WYO  or  direct  business),  the  NFIP 
rules  require  that  one  of  the  NFIP 
poUcies  must  be  cancelled.  The  full 
premium,  including  the  expense 
constant  and  Federal  policy  fee,  wiU  be 
returned  to  the  payor.  The  WYO 
servicing  allowance  is  not  earned  by  the 
WYO  company. 

b.  New  Flood  Insurance  PoUcy — 
When  the  mortgagor/borrower 
purchases  a  flood  insurance  poUcy, 
from  any  source,  following  notification 
of  the  need  for  the  policy,  the  MPPP 
poUcy  may  be  cancelled  but  on  a  pro- 
rata basis.  Any  premium  refund  may  be 
calculated  with  or  without  the  pro  rata 
share  of  the  expense  constant  and 
Federal  poUcy  fee,  depending  on  the 
company's  normal  business  practice. 

c.  Other — ^The  NFIP  Insurance  Manual 
rules  for  Cancellation/NuUification 
Notices  are  to  be  foUowed,  when 
applicable. 

a.  Signature  Requirement — ^The 
signature  required  on  the  Cancellation/ 
NulUfication  Request  Form  is  that  of  an 
authorized  representative  of  the 
mortgage  lender  whose  name  appears  on 
the  NFIP  flood  insurance  appUcation 
form  that  resulted  in  the  KffPP  poUcy 
being  purchased  or  the  signature  of  an 
auilturized  representative  of  a 
subsequent  owner  of  that  loan. 

22.  Endorsement 

An  MPPP  poUcy  may  not  be  endorsed 
to  convert  it  directly  to  a  conventionally 
underwritten  SFIP.  Rather,  a  new  poUcy 
appUcation,  with  a  new  poUcy  number, 
must  be  completed  according  to  the 
underwriting  requirements  of  the  SFTP. 
as  contained  in  the  NFIP  Insurance 
Manual.  The  MPPP  poUcy  may  be 
endorsed  to  assign  it  under  rules  of  the 
NFEP.  It  may  also  be  endorsed  for  other 
reasons  such  as  increasing  coverage. 

23.  Assignment  to  a  Third  Party 

Current  NFIP  rules  remain 
unchanged;  therefore,  an  MPPP  poUcy 
may  be  assigned  to  another  mortgagor  or 
mortgagee.  Any  such  assignment  must 
be  through  an  endorsement,  however. 

24.  Article  XIII— Restrictions  Other 
Flood  Insurance 

ARTICLE  Xin  of  the  Arrangement  is 
also  applicable  to  the  MPPP  and,  as 
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such,  does  not  allow  a  company  to  sell 
other  flood  insurance  that  may  be  in 
competition  with  NFIP  coverage.  This 
restriction,  however,  applies  solely  to 
policies  providing  flocxi  insurance.  It 
also  does  not  apply  to  insxuance 
policies  provided  by  a  WYO  company 
in  which  flood  is  only  one  of  several 
perils  provided,  or  when  the  flood 
insiuBnce  coverage  amounts  are  in 
excess  of  the  statutory  limits  provided 
under  the  NFIP  or  when  the  coverage 
itself  is  of  such  a  nature  that  it  is 
unavailable  imder  the  NFIP,  such  as 
blanket  portfolio  coverage. 

Mortgage  Portfolio  Protection  Program 
(MPPP)  Gaidelines  and  Requirements — 
Addendum  #1 

Initial  Portfolio  Review  Letter 
Notification  Process 

Once  it  has  beoi  determined  by  the 
lender/servicer  or  its  representative  that 
flood  insurance  is  needed  on  mortgages 
in  the  lender's  portfolio,  and  there  is  no 
evidence  of  flood  insurance,  and  it 
decides  to  use  FlA's  MPPP  to  assist  in 
bringing  the  lender's  portfolio  into 
compliance  with  flood  insurance,  then 
the  following  notification  process  must 
be  used. 

This  process  will  consist  of  three 
initial  notification  letters.  Each  letter 
will  contain  certain  messages,  at  a 
minimum,  in  the  body  of  the  letter.  The 
lender/servicer  (or  their  authorized 
representative)  may  add  their  own 
messages,  make  minor  editorial 
modifications  to  the  messages  to 
conform  to  the  style  and  practice  of  the 
WYO  ctnnpany  or  leader  and  structiue 
the  letter  to  their  liking,  but  they  may 
not  alter  the  meaning  or  int«it  of  the 
messages  Hsted  here  for  any  of  the 
letters. 

Each  letter  will  contain  mandatory 
messages  on  one  or  more  of  the 
following  items:  (1)  The  requirements  of 
the  Flood  Disaster  Protection  Act  of 
1973,  (2)  reminding  the  insured  of  the 
previous  letters  sent  that  resulted  in  the 
current  flood  insurance  policy,  (3)  the 
high  premiums  on  the  ciurent  policy, 
(4)  potentially  inadequate  coverage 
limits,  (5)  coverage  limitations,  and  (6) 
the  options  available  to  the  insured. 

Initial  Notification  Letter  to  Mortgagor 

The  first  letter  is  to  be  issued  after  the 
review  of  the  lender's  portfolio  reveals 
the  need  for  the  flood  insiuBnce 
coverage  and  the  absence  of  it.  This 
letter  must  contain,  at  a  minimnnn  the 
following  messages: 

1.  "The  Flood  Disaster  Protection  Act 
of  1973,  a  Federal  law,  requires  that 
flood  insiuance  be  purchased  and 
maintained  on  mortgage  loans  for 


buildings  (and  their  contents,  if 
appropriate)  for  the  hfe  of  the  loan  for 
buildings  located  in  a  Special  Flood 
Hazard  Area  shown  on  a  map  published 
by  FEMA.  This  applies  to  such  loans 
firom  lending  institutions  that  are  under 
the  jurisdiction  of  a  Federal  regulatory 
agency  or  instrumentality." 

2.  "We  have  determined  that  your 
property  (building),  on  which  we  hold 
the  mortgage  loan,  is  located  in  a  SFHA 
and,  therefore,  you  are  required  by  law 
to  have  a  policy  of  flood  insurance  on 
that  OToperty." 

•  This  letter  must  then  include 
language  advising  the  mortgagor  that  in 
the  event  they  wish  to  challenge  the 
zone  determination,  they  shoiUd 
provide  written  factual  evidence 
supporting  their  challenge  obtained 
from  a  community  official,  registered 
engineer,  architect  or  siuveyor,  stating 
the  specifics  of  the  location  of  the 
building  and  the  reason  for  their 
challenge.  The  letter  must  include 
reference  to  the  appeal  process  required 
in  Section  524  of  the  National  Flood 
Insurance  Reform  Act  of  1994,  after 
regulations  are  promulgated  to  establish 
the  procedures  and  process  for  such 
review.  FEMA  expects  to  issue  the 
regulations  bv  late  October  1995. 

•  The  lender/servicer  is  reminded 
that  since  the  Act  places  the 
responsibility  of  determining  the  flood 
zone  location  of  each  mortgaged 
property  on  the  lender/servicer,  he 
cannot  discharge  that  responsibility  by 
simply  obtaining  some  form  of  self 
certification  &om  the  mortgagor.  If  the 
lender  wishes  to  change  its  original 
determination  on  the  location  of  the 
mortgagor's  property  based  upon 
information  submitted  by  the  mortgagor, 
the  lender/servicer  must  convince  itself, 
after  reviewing  that  sulxnission,  that  its 
original  determination  was  in  error  and 
make  any  such  change  based  on  that 
review.  He  should  not  simply  accept 
unsubstantiated  allegations,  firom 
whatever  source,  as  to  the  building's 
flood  zone  location.  The  ultimate 
responsibility  for  making  such 
determinations  under  the  statute  rests 
with  the  mortgagee,  not  the  mortgagor. 

3.  "There  is  no  evidence  in  yoxa 
mortgage  loan  file  of  yoiu  having  a  flood 
insurance  policy  on  your  property.  In 
case  this  information  is  in  error,  please 
contact  us  at ." 

4.  "If  you  do  not  have  a  flood 
insurance  policy  on  this  property,  you 
may  wish  to  contact  your  local 
insurance  agent  (or  WYO  company  at 

J. 


5.  "If  you  do  not  respond  within  45 
days  of  this  letter,  either  providing 
evidence  of  a  flood  insiuance  policy  in 
effect  on  this  property,  or  requesting 


that  we  provide  you  with  such  coverage, 
the  necessary  flood  insurance  coverage 
will  be  provided  for  you.  In  that  event, 
since  certain  insiuance  imderwriting 
information  about  your  property  that  is 
necessary  to  determine  the  appropriate 
flood  insurance  rate  for  your  policy 
would  not  have  been  obtained,  due  to 
your  not  responding,  the  Federal 
government's  Mortgage  Portfolio 
Protection  Program's  flood  insiirance 
rates  will  have  to  be  used.  These  rates 
may  be  considerably  higher  than  those 
that  could  be  obtained  for  you  if  you 
respond  to  this  notice." 

This  letter,  or  an  attachment,  must 
also  include  such  other  information  as: 
(1)  the  name  of  the  lender/servicer,  (2) 
the  mortgage  loan  niunber,  (3)  the 
address  of  the  property  in  question,  (4) 
the  flood  zone  in  which  the  property 
has  been  determined  to  be  located,  (5) 
the  amount  of  flood  insiuance  being 
required,  and  (6)  coverage  limitations! 

The  Second  Initial  Notification  Letter 

This  letter  will  be  sent  30  days 
following  the  first  initial  notification 
letter  if  no  response  has  been  received 
fit)m  the  mortgagor.  It  will  contain,  at  a 
minimum,  the  following  messages: 

1.  "About  a  month  ago  you  were 
notified  that  Federal  law  requires  all 
mortgages,  such  as  yours,  on  properties 
determined  to  be  located  in  a  Special 
Flood  Hazard  Area,  to  be  covered  by  a 
poUcy  of  flood  insurance." 

2.  "That  letter  mentioned  that  if  you 
did  not  respond  positively  within  45 
days  from  that  letter,  it  would  be 
necessary  to  obtain  a  policy  of  flood 
insurance  for  you." 

3.  "This  is  to  remind  you  that  since 
you  have  not  responded  to  the  earlier 
notice  as  yet,  and  if  you  do  not  respond 
within  the  next  fifteen  days  (or  the 
actual  expiration  date),  flood  insurance, 
as  mentioned  previously,  will  be 
obtained  on  your  property,  on  your 
behalf." 

4.  "In  the  event  that  you  do  not 
respond  and  the  coverage  must  be 
obtained  as  mentioned,  the  cost  of  that 
coverage  may  be  significantly  higher 
than  the  premium  that  you  could  obtain 
if  you  were  to  contact  your  local 
insurance  agent  (or  WYO  company  at 
...)." 

Third  and  Final  Initial  Notification 
Letter 

This  letter  must  be  sent  to  the 
mortgagor  accompanying  the  flood 
insurance  poUcy  declarations  page. 

This  letter  muSt  be  sent  as  soon  after 
the  end  of  the  45  day  notification  period 
as  possible,  if  no  positive  response  has 
been  received  to  the  two  previous 
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notification  letters.  It  must  contain  the 
following  messages,  at  a  minimum: 

1.  "This  letter  is  to  inform  you  that  a 
policy  of  flood  insurance  has  been 
obtained  on  your  behalf,  to  cover  the 
mortgage  on  your  property,  as  required 
by  the  Flood  Disaster  Protection  Act  of 
1973." 

2.  "You  have  been  notified  on  two 
previous  occasions  explaining  the 
circumstances  surrounding  your  need  to 
have  flood  insurance  coverage  and 
explaining'your  options,  but  to  date  no 
response  has  been  received." 

3.  "Attached  is  the  flood  insurance 
pohcy  purchased  on  your  behalf  and  its 
accompanying  declarations  page  that 
explains:  the  amount  of  coverage 
purchased  on  your  behalf,  its  cost,  some 
limitations  to  that  coverage,  and  the 
options  you  may  still  wish  to  exercise 
to  obtain  similar  coverage,  but  typically 
at  a  significantly  lower  cost." 

4.  "If  you  purchase  another  flood 
insurance  poUcy  and  notify  us,  or 
contact  us  to  request  that  we  purchase 
a  substitute  policy  under  the  NFIP  for 
you,  we  will  cancel  this  policy  and 
issue  you  a  refund  for  the  unearned 
portion  of  the  premium,  if  we  deem  that 
the  other  policy  is  acceptable  to  satisfy 
the  requirements." 

Mortgage  Portfolio  Protection  Program 
(MPPP)  Guidelines  and  Requirements — 
Addendum  #2 

MPPP  Renewal/Expiration  Notification 
Process 

When  an  MPPP  policy  has  been 
purchased  and  the  expiration  date  of 
that  policy  is  approaching  the  end  of  its 
one  year  term,  and  the  insured  has  not 
requested  or  produced  a  substitute 
policy  of  flood  insurance,  the  following 
notification  process  will  be  followed. 

This  process  will  consist  of  a  total  of 
three  (or,  at  the  lender's  option,  two) 
renewal  MPPP  letters.  Each  letter  will 
contain  certain  required  messages 
within  the  body  of  the  letter,  l^e 
lender/servicer  (or  their  authorized 
representative)  may  add  their  own 
messages,  make  minor  editorial 
modifications  to  the  messages  to 
conform  to  the  style  and  practice  of  the 
WYO  ccHnpany  or  lender  and  structure 
the  letter  to  their  liking,  but  they  may 
not  alter  the  meaning  or  intent  of  the 
messages  listed  here  for  any  of  the 
letters. 

Each  letter  will  contain  mandatory 
messages  on  one  or  more  of  the 
following  items:  (1)  reminding  the 
insured  of  the  previous  letters  sent  that 
resulted  in  the  current  flood  insurance 
policy  that  is  about  to  expire;  (2)  the 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973;  (3)  the  high 


premiums  on  the  current  policy;  (4) 
potentially  inadequate  coverage  limits; 
(S)  coverage  limitations,  and  (6)  the 
options  available  to  the  insured. 

First  MPPP  Renewal/Expiration  Notice 
(Letter) 

The  first  MPPP  renewal  letter  will  be 
sent  to  the  insured/mortgagor  at  least  45 
days  prior  to  the  renewal/expiration  of 
the  MPPP  policy.  It  will,  at  a  miniTniim, 
contain  the  following  messages: 

1.  "This  letter  is  to  notify  you  that  the 
flood  insurance  policy  that  was  required 
to  be  purchased  on  your  property  about 
a  year  ago  is  about  to  expire." 

2.  "When  you  were  originally  notified 
of  the  need  for  this  coverage,  it  was 
explained  that  the  Flood  Disaster 
Protection  Act  of  1973,  a  Federal  law, 
requires  that  flood  insurance  be 
purchased  and  maintained  for  the  life  of 
the  loan,  on  mortgage  loans  for 
buildings  (and  their  contents,  if 
appropriate)  located  in  a  Special  Flood 
Hazard  Area  shown  on  a  map  produced 
by  the  Federal  Emergency  Management 
Agency." 

3.  "The  premium  on  the  flood 
insurance  policy  currently  in  effect  and 
written  on  your  behalf,  and  due  to 
expire,  may  be  considerably  higher  than 
would  be  the  case  if  you  had  responded 
to  the  suggestions  contained  in  the 
previous  notices  sent  you, 
recommending  that  you  contact  your 
local  insiuance  agent  (or  the  WYO 
company)  to  obtain  a  conventionally 
underwritten  Standard  Flood  Insurance 
PoUcy." 

4.  "As  has  been  moationed  in 
previous  notices,  you  may  wish  to 
replace  this  policy  with  a 
conventionally  underwritten  Standard 
Flood  Insurance  Policy  now,  and  benefit 
from  rates  that  potentially  are 
significanUy  lower  than  the  rates  being 
used  with  this  poUcy." 

5.  "Failure  to  respond  to  this  notice 
within  45  days  (or  by  [datej)  will  result 
in  this  policy  being  renewed,  and  at 
rates  that  are  most  Ukely  to  be  much 
higher  than  are  otherwise  available." 

Second  MPPP  Renewal/Exp'ration 
Notice  [Letter) 

The  requirement  for  the  Second  MPPP 
RenewaiySxpiration  Notice  (Letter)  is 
optional  on  the  part  of  the  participating 
WYO  company.  If  such  a  company 
decides  not  to  issue  the  second  of  the 
three  notices  (letters),  then  the  Third 
MPPP  Renewal/Expiration  Notice 
(Letter)  required  in  the  March  1. 1991, 
Federal  Register  will  serve  as  the 
second  and  final  notice  required.  The 
language  of  such  a  letter  may  be 
modified,  if  needed,  to  reflect  the  fact 
that  only  two  such  letters  were  sent 


Third  MPPP  Renewal/Expiration  Notice 
(Letter) 

The  third  and  final  notice  will  be  sent 
out  as  part  of  the  renewed  MPPP  poUcy. 
The  notice  containing  the  following 
required  messages  may  be  sent  as  a 
cover  letter  or  an  attachment  to  the 
Policy  declarations  page  and  policy 
itself,  or  the  required  messages  may  be 
included  on  the  declarations  page  that 
accompanies  the  renewal  policy.  It  must 
contain  the  following  messages: 

1.  "Since  you  have  not  responded  to 
our  previous  notices  that  your  flood 
insurance  policy,  which  is  required  by 
Federal  law,  was  about  to  expire,  we 
have  renewed  that  policy  for  the  next  . 
year." 

2.  "As  has  been  previously  explained, 
the  Flood  Disaster  Protection  Act  of 
1973,  a  Federal  law,  requires  that  flood 
insurance  be  purchased  and  maintained 
on  mortgage  loans  for  buildings  (and 
their  contents,  if  appropriate)  for  the  life 
of  the  loan,  for  property  located  in  a 
Special  Flood  Hazard  Area  shown  on  a 
map  produced  by  the  Federal 
Emergency  Management  Agency." 

3.  'HThe  premium  on  this  flood 
insurance  policy  just  renewed  may  be 
considerably  higher  than  would  be  the 
case  if  you  had  contacted  your  local 
insurance  agent  (or  WYO  company  at 
...),  which  you  may  still  do,  to  obtain  a 
conventionally  underwritten  Standard 
Flood  Insurance  Policy." 

4.  "If  you  purchase  another  flood 
insurance  poUcy  and  notify  us,  or 
contact  us  to  request  that  we  purchase 
a  substitute  policy  under  the  NFTP  for 
you,  we  will  cancel  this  policy  and 
issue  you  a  refund  for  the  unearned 
portion  of  the  premium,  if  we  deem  that 
the  other  poUcy  is  acceptable  to  satisfy 
the  requirements." 

National  Flood  Insurance  Program 
Mortgage  Portfolio  Protection  Program 
(MPPP>— Addendum  «3 

Portfolio  Review  Considerations  for 
Lenders/Servicers  Prior  to  Participating 
in  the  MPPP — Questions  and  Answers 

1.  Q.  What  is  the  MPPP  and  who  is 
this  Q  &  A  aimed  at? 

A.  The  MPPP  is  a  tool  for  providing 
flood  insurance  coverage  to  properties 
which  are  part  of  a  lending  institution's 
mortgage  portfoUo  when  such  properties 
have  been  determined  to  be  in  a  Special 
Flood  Hazard  Area  and  therefore  subject 
to  the  flood  insurance  purchase 
requirement  mandated  by  Federal  law. 
The  MPPP  is  aimed  at  WYO  companies, 
lenders/servlcera  participating  in  the 
MPPP,  Federal  regulatory  agencies  and 
other  interested  parties. 

2.  Q.  What  is  tne  first  step  in  using  the 
MPPP? 
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A.  The  hdPPP  is  only  intended  to  be 
utilized  when  the  lender  (or  its 
representative)  has  reviewed  its 

{)ortfolio  and  determined  which  of  the 
oans  are  on  buildings  located  in  a 
Special  Flood  Hazard  Area  (SFHA),  and, 
therefore,  in  need  of  flood  insurance. 

3.  Q.  What  source  of  information 
should  the  MFPP  participant,  or  their 
authorized  representative,  be  using  in 
reviewing  a  loan  portfolio,  to  determine 
flood  zone  location  of  the  properties  in 
question? 

A.  The  flood  insiuBnce  maps 
published  by  the  Federal  Emergency 
Management  Agency  (FEMA), 
augmented  by  other  ofGdal 
documentation  available  from  local 
officials  or  other  sources,  as  may  be 
deemed  necessary. 

The  Flood  Disaster  Protection  Act  of 
1973,  which  imposes  the  flood 
insurance  requirement,  makes  specific 
reference  to  "areas  identified  by  the 
Secretary  (since  changed  to  Director  {of 
FEMA])  as  an  area  having  special  flood 
hazards".  The  National  Flood  Insurance 
Act  of  1968,  as  amended,  charged  FEMA 
with  the  responsibility  of  identifying 
areas  which  have  special  flood  hazards.  , 
Therefore,  the  official  soiirce  of 
information  that  serves  as  the  basis  for 
identifying  such  areas  is  the  maps 
published  by  FEMA. 

4.  Q.  What  if  a  source  of  information 
other  than  the  FEMA  maps  is  used  as 
the  basis  for  determining  the  flood  zone 
location  of  properties? 

A.  The  lender  may  be  risking 
erroneous  determinations,  thereby 
potentially  placing  the  lender  in  a 
positioif  of  a  liability  exposure,  bad 
customer  relations  and/or  problems 
with  its  Federal  regulatory  agency  or 
worse. 

5.  Q.  Does  it  mean  that  if  the  system 
used  to  make  these  flood  zone 
determinations  is  not  based  on  the 
FEMA  maps  that  it  should  not  be-used? 

A.  Due  to  the  potential  for  problems 
as  mentioned  above,  the  lender  must  be 
careful  as  to  the  basis  behind  the  system 
it  uses  to  make  these  flood  zone 
determinations.  Also,  since  the  lender 
must  keep  evidence  of  the 
determination  in  every  mortgage  file,  if 
that  evidence  doesn't  reflect  the  map 
panel  used  to  make  the  determination, 
the  lender  may  have  difficulty  proving 
to  its  Federal  regulatory  agency,  or  in 
court  if  the  need  arose,  that  the  lender 
is  complying  with  the  law. 

6.  Q.  What  flood  zone  determination 
information  should  the  lenders  keep  in 
each  mortgagor's  file  to  indicate 
evidence  of  compliance? 

A.  Pursuant  to  Section  528  of  the 
National  Flood  Insiu^nce  Reform  Act  of 
1994,  FEMA  is  developing  a  Standard 


Flood  Hazard  Determination  Form 
(SFHDF)  for  use  by  lenders  when 
determining,  in  the  case  of  a  loan 
seciued  by  improved  real  estate  or  a 
mobile  home,  whether  the  building  or 
mobile  home  is  located  in  a  special 
flood  hazard  area.  The  SFHDF  contains 
a  section  for  recording  flood  zone 
determination  information.  FEMA 
expects  to  issue  the  regulation 
establishing  the  SFHDF  by  late  June 
1995.  All  lenders  subject  to  the  Reform 
Act  will  have  to  place  a  copy  of  the 
SFHDF  in  each  mortgagor's  file  to 
indicate  evidence  of  compliance. 

7.  Q.  What  version  of  the  flood  map 
should  be  used  in  conjunction  with  the 
MPPPportfolio  review? 

A.  The  FEMA  map  in  effisct  at  the 
time  of  the  portfolio  review  is  the  map 
that  must  be  used.  The  provisions  of  the 
Flood  Disaster  Protection  Act  of  1973  as 
amended  by  the  Reform  Act  (1)  require 
the  lender  to  notify  the  borrower  that 
the  borrower  should  obtain  flood 
insurance,  at  the  borrower's  expense,  if, 
at  any  time  dtuing  the  term  of  ihe  loan, 
the  lender  determines  the  improved  real 
estate  or  mobile  home  securing  the  loan 
is  located  in  an  area  identified  by  FEMA 
as  an  area  having  special  flood  hazards 
and  in  which  flood  insiuance  is 
available  but  the  property  is  not  covered 
by  flood  insurance;  and  (2)  require  the 
lender  to  purchase  coverage  on  behalf  of 
the  borrower  if  the  borrower  fails  to 
purchase  such  flood  insurance  within 
45  days  after  notification  by  the  lender. 

8.  Q.  Doesn't  the  fact  that  the  MPPP 
was  designed  to  assist  lenders/servicers 
in  bringing  their  portfolios  into 
compliance  with  flood  insurance 
requirements  mean  that  they  will  be 
dealing  with  loans  that  can  range  from 
being  very  new  to  being  many  years  old, 
and  that  Uie  maps  that  may  have  been 
in  effect  at  the  time  of  the  loan 
origination  might  not  be  readily 
available  now? 

A.  Yes.  This  does  not  present  a 
problem  since,  as  mentioned  in  no.  7 
above,  compliance  with  the 
requirements  of  the  Reform  Act  requires 
use  of  the  map  in  effect  at  the  time  of 
the  review  rather  than  the  map  in  effect 
at  the  time  of  the  loan  origination. 

9.  Q.  Once  the  lender/servicer's 
portfolio  has  been  reviewed  and 
determinations  have  been  made  as  to 
which  properties  need  flood  insurance, 
is  there  anything  critical  that  the  lender 
(or  its  representative)  should  consider 
before  beginning  the  process  of  mailing 
the  initial  notices  to  their  mortgagors? 

A.  Yes,  how  the  mailing  will  oe 
handled  and  the  results  of  that  mailing. 
There  is  a  strong  LikeUhood  that,  once 
the  mailings  begin,  a  certain  percentage 
of  the  mortgagor  recipients  of  those 


notices  will  challenge  the  notices.  Some 
of  those  challenges  will  be  directed,  in 
one  way  or  another,  to  the  lender/ 
servicer,  regardless  of  any  instructions 
in  the  notices.  The  lender  should 
therefore  determine  at  the  outset 
whether  it  wants  the  notices  to  be  sent 
all  at  once,  or  metered  out  so  many  at 
a  time.  The  larger  the  volume,  the  more 
consideration  to  the  metering  approach 
that  should  be  given. 

Also,  the  lender  needs  to  consider 
how  it  wants  the  review  of  its  portfolio 
carried  out.  If  the  results  of  the  review 
are  provided  to  the  lender  all  at  the 
same  time  and  the  lender  decides  to 
send  the  notices  to  the  mortgagors  so 
many  at  a  time,  it  may  be  exposing  itself 
to  additional  liability.  This  could  occur 
since  the  lender  was  aware  of  all  the 
mortgages  in  its  portfolio  that  needed 
flood  insurance,  but  acted  on  only  a 
certain  nvunber  at  a  time.  The  lender, 
therefore,  needs  to  consider  having  the 
portfolio  review  carried  out  in  sudh  a 
fashion  that  the  results  of  each  portion 
of  that  review  are  made  available  to  the 
lender  as  soon  as  they  are  available  fit>m 
the  party  conducting  the  review,  and  are 
acted  upon  as  soon  as  possible 
thereafter. 

National  Flood  Insurance  Program 
Mortgage  Portfolio  Protection  Program 
(MPPP)  Questioiis  and  Answers- 
Addendum  #4 

1.  Q.  What  is  the  MPPP  and  what  is 
it  designed  to  do? 

A.  llie  MPPP  is  a  tool  made  available 
to  the  lending  and  mortgage  servicing 
industries  that  provides  them  with  the 
capability  to  write  flood  insurance 
pohcies  quicker  and  easier  that  will 
assist  them  with  their  efforts  to  bring 
their  portfolios  into  compliance  with 
flood  insurance  requirements. 

2.  Q.  Is  this  available  to  lenders  for  all 
their  loans? 

A.  No!  It  may  only  be  used  in 
conjunction  with  loan  portfolios.  It  may 
not  be  used  as  a  compliance  vehicle  for 
loan  originations. 

3.  Q.  Is  the  MPPP  mandatory  for 
lenders/servicers? 

A.  No!  It  is  volimtary,  but  lenders/ 
servicers  that  believe  their  loan 
portfolios  may  not  be  in  compliance 
with  flood  insurance  requirements  are 
strongly  encouraged  to  use  it  if  they 
believe  it  could  be  helpful. 

4.  Q.  What  are  the  benefits  of  the 
MPPP? 

A.  The  specific  benefits  will  vary  with 
the  category  of  participant  as  follows: 

o  For  lenders/servicers. 

•  Portfohos  can  be  brought  into 
compliance  satisfying  the  law  and 
regulators. 
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•  Reduce,  limit  or  eliminate  certain 
potential  liability. 

•  Protect  equity  (lender/servicer, 
bOTTOwer). 

o  For  WYO  companies. 

•  Increased  policy  sales/fees. 

•  Increased  lender/servicsr  client 
base. 

o  For  insvuance  agents. 

•  Increased  policy  sales. 

5.  Q.  Is  it  possible  for  WYO 
companies  and  insurance  agents  to 
benefit  bom  the  MPPP  even  if  they 
don't  directly  participate  in  it? 

A.  Yes!  Property  insurance  (fire  and 
auto)  is  already  being  sold  by  insurance 
agents  to  many  of  these  same  borrowers 
because  lenders  require  it  in 
conjimction  with  home  mortgages  and 
auto  loans.  As  a  result,  many  agents 
already  have  established  business 
relationships  with  their  local  lenders. 
These  agents  could  alert  these  lenders  to 
the  availability  of  the  MPPP  anjj  advise 
them  as  to  how  to  proceed  even  if  the 
agent  was  not  going  to  directly 
participate. 

At  the  same  time  the  agent  could  offer 
to  assist  the  lender  with  determining  the 
flood  zone  location  of  the  addresses  of 
all  new  mortgage  loan  applications  for 
that  lender  and  ask,  in  return,  for  the 
opportimity  to  write  all  the  flood 
insurance  policies  on  those  properties 
that  are  determined  to  need  it.  The 
notices  that  will  be  sent  to  die 
borrowers  will  generate  inqtiiries  and 
sales. 

6.  Q.  How  will  flood  policies  actually 
be  sold  under  the  MPPP? 

A.  Policies  will  be  written  through  the 
insurance  companies  participating  in 
FIA's  Write  Your  Own  (WYO)  Pn^ram. 

7.  Q.  Will  all  the  insurance  companies 
participating  in  the  WYO  Program  be 
writing  policies  imder  the  MPPP? 

A.  Any  WYO  company  may  write 
policies  under  the  MPPP,  but  only  those 
that  traditionally  have  dealt  with  the 
lending  industry  are  expected  to 
participate  in  this  Program.  Any  such 
company  that  does  wish  to  participate 
must  agree  in  writing  to  comply  with 
the  requirements  of  the  MPPP. 

8.  Q.  Will  FIA  maintain  and  publish 
a  list  of  the  WYO  companies  that 
participate  in  the  MPPP? 

A.  Yes!  Such  a  list  will  be  developed 
and  both  modified  and  republished  as 
needed. 

9.  Q.  What  is  the  first  thing  a  lender/ 
servicer  should  do  if  it  wishes  to  utilize 
the  MPPP? 

A.  The  lender  must  review  its  loan 
portfolio  and  determine  which  of  the 
properties  are  located  in  Special  Flood 
Hazard  Areas  (SFHA). 

10.  Q.  When  a  lender/servicer  decides 
to  utilize  the  MPPP,  must  they  use  the 


MPPP  to  service  their  portfolio  all  at  the 
same  time? 

A.  No!  Lenders/servicers  should 
carefully  analyze  the  pros  and  cons  of 
phasing  in  their  portfolio  compliance 
effort.  (See  the  Q  &  A  that  FIA  has 
developed  on  "Portfolio  Review 
Considerations"). 

11.  Q.  Is  use  of  the  MPPP  limited  to 
only  those  properties  located  in  SFHAs? 

A.  Yes! 

12.  Q.  What  will  happen  if  a  policy 
is  written  through  the  MPPP,  but  the 
property  is  not  located  in  an  SFHA? 

A.  U  no  loss  has  occiured  at  the  time 
the  situation  is  discovered  but  the 
mortgagee  wants  the  borrower  to  have 
flood  insurance  even  though  the 
property  is  not  in  an  SFHA,  the 
situation  can  be  corrected  by  cancelling 
the  MPPP  policy  and  rewriting  the 
coverage  under  a  conventional  Standard 
Flood  Insurance  Policy  (SFIP)  with  a 
refund  of  any  premiiun  overpayment.  If 
such  a  situation  is  discovered  after  a 
flood  loss  has  occurred,  the  claim  will 
be  honored.  However,  the  MPPP  policy 
would  have  to  be  cancelled  and  the 
coverage  revmtten  under  a  conventional 
SFIP  with  a  refund  of  any  premium 
overpayment.  The  loss  should  then  be 
reported  luider  the  new  policy  niunber. 
Under  both  scenarios,  the  effective  date 
of  the  conventional  SFIP  would  be  the 
same  as  that  of  the  cancelled  MPPP 
policy. 

13.  Q.  What  differences  are  there 
between  a  flood  policy  sold  under  the 
traditional  flood  insurance  program  and 
one  under  the  MPPP? 

A.  The  actual  policy  and  coverage  are 
the  same,  but  there  are  differences 
primarily  in  the  areas  of: 

o  Rates, 

o  A  letter  notification  process  to  the 
borrowers, 

o  The  imderwriting  information 
necessary. 

14.  Q.  What  are  the  rate  differences? 
A.  The  rates  under  the  MPPP  are,  on 

the  average,  several  times  those  used 
under  the  traditional  flood  insurance 
program. 

15.  Q.  Why  are  the  MPPP  rates  so 
high? 

A.  Due  to  the  fact  that  the  borrower 
did  not  respond  to  the  notices  sent,  key 
information  necessary  to  underwrite  the 
risk  is  not  available,  therefore,  it  is 
necessary  to  assiune  that  those 
properties  have  a  very  high  risk  and  the 
rates  charged  reflect  that  risk. 

16.  Q.  Does  the  borrower  have  any 
option  in  avoiding  the  MPPP  policy 
with  its  lii^er  cost? 

A.  Yes!  iLhey  can  simply  contact  their 
local  insurance  agent,  obtain  a 
conventionally  underwritten  flood 
insurance  policy  and  present  it  to  their 
lender/servicer. 


17.  Q.  If  a  borrower  pays  off  the 
mortgage  loan,  can  the  MPPP  then  be 
cancelled? 

A.  Yes,  but  any  refund  due  the 
borrower  will  be  paid  on  a  pro-rata 
basis. 

18.  Q.  If  the  borrower  or  lender/ 
servicer  sells  or  assigns  the  mortgage  to 
another  borrower  or  lender/servicer,  can 
the  MPPP  policy  be  assigned? 

A.  Yes!  'The  Standard  Flood  Insurance 
Policy  language  allows  for  the 
assignment  of  all  NFIP  policies.  Any 
such  assignment  of  an  NFIP  policy  must 
be  douQ  by  way  of  an  endorsement. 

19.  Q.  Must  a  WYO  company 
participating  in  the  MPPP  maintain 
copies  of  all  its  MPPP  documents? 

A.  The  companies  are  responsible  for 
the  data  on  each  AppUcation  Form,  in 
keeping  with  its  normal  practices. 
Although  some  of  the  data  beyond  that 
required  does  not  have  to  be  reported, 
the  companies  are  still  rmponsible  for 
it.  The  WYO  comp>anies  may  use  their 
normal  business  practices  in 
determining  which  form  they  will  use  to 
retain  data,  forms  or  other  required 
information. 

20.  Q.  Who  initiates  the  letter 
notification  process  required  by  the 
MPPP? 

A.  The  letter  notification  process  is 
one  of  the  requirements  of  the  MPPP. 
The  FIA  requires  any  WYO  company 
that  vdshes  to  participate  in  the  MPPP 
to  agree  to  comply  with  all  those 
requirements.  However,  lenders/ 
servicers  differ  on  how  their  force 
placed  hazard  insurance  notices  are  sent 
to  their  borrowers.  Some  lenders  insist 
on  sending  such  notices  directly.  Others 
let  the  insurance  company,  with  whom 
the  force  placed  policies  are  written, 
send  out  the  notices.  Since  the  MPPP  is 
a  part  of  the  NFIP,  then  any  policies 
written  through  the  MPPP  must  have 
been  written  in  compliance  with  all  6f 
its  requirements,  regardless  of  the  entity 
that  actually  sends  the  notices. 

21.  Q.  Must  the  lender  or  WYO 
company  maintain  copies  of  the 
notification  letters? 

A.  The  WYO  company  is  responsible 
for  assiuing  that  the  letters  are  sent 
regardless  of  whether  they  or  the  lender 
actually  sends  them.  The  WYO 
company  must  maintain  some  form  of 
evidence  that  the  letters  are  l>eing  sent. 
It  will  be  the  WYO  company's  decision 
as  to  the  form  the  evidence  takes,  such 
as  paper  copies,  micro  fiche,  computer 
images  or  a  record  of  the  mortgagor 
addresses  to  whom  the  letters  were  sent 
with  an  indication  as  to  the  date  when 
those  mortgagors  were  notified. 

22.  Q.  What  does  a  WYO  company  do 
if  all  of  the  information  FIA  requires  on 
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the  declarations  (DEC)  page  won't  fit  on 
that  page? 

A.  The  company  may  wish  to  include 
some  of  that  information  on  the  DEC 
page  and  some  on  an  "endorsement."  In 
such  a  case,  it  should  indicate  an 
endorsement  number  on  the  DEC  page. 

23.  Q.  Does  a  policy  DEC  page  have 
to  be  issued  each  time  an  MPPP  policy 
is  renewed? 

A.  Yes,  and  it  must  accompany  the 
final  renewal  notification  letter. 

24.  Q.  When  an  MPPP  is  renewed,  can 
the  same  policy  niunber  that  was 
assigned  to  the  original  MPPP  policy  be 
used? 

A.  Yes! 

25.  Q.  Will  the  rating  credits  that  will 
be  available  in  a  community 
participating  in  the  Community  Rating 
System  (CRS)  apply  to  a  policy  written 
\mder  the  MPPP? 

A  No! 

26.  Q.  The  MPPP  requirements  call  for 
the  full  map  panel  number  and  date  to 
be  obtained.  What  does  the  WYO 
company  do  with  that  information  since 
the  NFIP  Application  Form  in  use  today 
doesn't  contain  enough  space  to  even 
capture  all  this  information? 

A.  The  WYO  companies  have  never 
been  required  to  use  NFIP  forms  in  the 
WYO  program,  but  have  been  free  to 
develop  their  own  forms.  They  are, 
however,  responsible  for  all  required 
data,  some  of  which  must  be  reported 
and  some  of  which  isn't,  but  must  be 
kept  in  the  company  files.  The  data 
requirements  for  the  MPPP  follow  the 
same  conditions.  The  full  map  panel 
number  for  that  panel  used  to  determine 
flood  zone  location  and  rate  the  policy 
is  the  one  that  must  be  captured  and 
maintained.  The  majority  of  the  maps 
FIA  has  published  for  many  years  have 
the  ten  digit  number,  suffix  and  date  for 
each  panel.  Some  of  the  maps  still  in 
use  have  only  the  six  digit  commimity 
niunber  and  date.  The  six  digit 
community  number  cannot  be  used 
when  the  ten  digit  number  exists. 

27.  Q.  Is  contents  coverage  under  the 
MPPP  optional? 

A.  Yes!  The  lender  must  decide 
whether  or  not  it  will  require  it  as  part 
ofthe  MPPP  policy. 

28.  Q.  What  is  meant  by  the  term 
"coverage  limitations"  that  is 
mentioned  in  the  MPPP  materials? 

A.  Primarily  Actual  Cash  Value 
coverage  instead  of  Replacement  Cost 
coverage,  when  appropriate.  It  could 
also  apply,  however,  to  the  situation 
where  only  an  amount  to  cover  the  loan 
balance  is  piutdiased  which  may  be 
insufficient  to  cover  the  full  insiirable 
value  of  the  property.  The  WYO 
company  will  have  to  determine  what 
limitations  may  apply  depending  on  the 


decisions  of  the  lender/servicer  as  to 
how  it  wants  to  use  the  MPPP  and  the 
amoimt  of  imderwriting  information 
obtained. 

29.  Q.  The  notification  process 
contains  standards  for  the  letters  being 
mailed  and  the  MPPP  policy  being 
written  such  as  45,  30,  and  15  days. 
Must  these  standards  be  strictly  adhered 
to? 

A.  There  are  a  niunber  of  standards 
similar  to  this  in  the  NFIP  and  some 
limited  flexibility  has  been  built  into  the 
actual  implementation  process  through 
the  underwriting  review  process  that 
FIA  uses  with  the  companies.  FIA  is 
preparing  modifications  of  that  review 
process  to  incorporate  the  MPPP  criteria 
and  will  attempt  to  incorporate  such 
flexibihty  into  these  changes. 

30.  Q.  May  WYO  companies,  under 
the  requirements  of  the  MPPP,  use  any 
portion  of  the  MPPP  fee  they  retain,  for 
any  purpose  other  than  as  a  commission 
to  an  insurance  agent  or  agency  for  their 
writing  the  policy,  such  as  for  flood 
zone  determinations  or  the  tracking  of 
loans? 

A.  No! 

The  National  Flood  Inaorance 
Program's  Mortgage  Portfialio 
Protection  l*rogram  Implementation 
Package;  Addendum  #5 

Receipt  for  Materials  and  Agreement  to 
Adhere  to  Criteria  and  Requirements 

The  Federal  Insurance  Administration 
(FIA)  has  published  a  package  of 
materials  for  implementing  Uieir 
Mortgage  Portfolio  Protection  Program 
(MPPP).  This  package  contains  the 
Criteria  and  Requirements  that  the 
insurance  companies  participating  in 
FIA's  MPPP  through  FIA's  Write  Your 
Own  (WYO)  program  and  any  lending 
institutions  and/or  mortgage  servicing 
or  similar  companies  must  adhere  to 
when  participating  in  the  MPPP. 

The  Implementation  Package  contains 
the  following: 

o  A  coverletter  from  the  FIA 
Administrator  to  the  WYO  companies 
and  other  users  of  the  MPPP. 

o  A  Guide  for  WYO  Companies, 
Landing  Institutions,  Mortgage  Servicers 
and  Other  Potential  Users 

o  Addendum  #1 — ^Initial  Portfolio 
Review  Letter  Notification  Process 

o  Addendum  #2— Portfolio  Review 
Renewal  Letter  Notification  Process 

o  Addendum  #3— Portfolio 
Considerations  Q  &  A 

o  Addendum #4— MPPP Q&  A 

o  Addendum  #5 — Receipt  for 
Materials  and  Agreement  to  Adhere  to 
Criteria  and  Requirements  (this 
document) 

This  "Receipt  and  Agreement," 
together  with  the  Package  referenced 


above,  must  be  presented  by  any  WYO 
company  that  offers  the  MPPP  to  a 
lender/servicer;  and  the  lender/servicer 
that  agrees  to  participate  in  the  MPPP  to 
assist  in  bringing  its  portfolio  into 
compliance  with  flood  insurance 
requirements  must  sign  this  "Receipt 
and  Agreement"  as  evidence  of  having 
actually  received  the  Package  and 
agreeing  to  comply  with  the  criteria  and 
requirements  contained  therein. 

This  acknowledges  that  the  package  of 
implementation  materials  .for  the 
Federal  Insurance  Administration's 
(FIA)  Mortgage  Portfolio  Protection 
Program  (MPPP)  has  been  received. 

(Name  of  WYO  company  representative 
providing  the  Package) 

(Name  of  the  WYO  company  being 
represented) 

(Dateofrfceipt) 

(Name  of  lender/mortgage  representative 
receiving  the  Package) 

(Name  of  lender/mortgage  servicer  being 
represented] 

(Date  of  receipt) 

Note:  WYO  companies  are  required  to  keep 
a  copy  of  this  Receipt  in  their  files  for  eech 
lender/mortgage  servicer  to  which  they 
provide  services  under  the  MPPP.  Lenders/ 
mortgage  servicers  may  wish  to  do  the  same. 

[FR  Doc.  95-21400  Filed  8-28-95;  8:45  am] 
MUMQ  COW  cnt-os^ 


FEDERAL  RESERVE  SYSTEM 

Walter  W.  LiMhrman,  et  al.;  Change  In 
Bank  Control  NotiCM;  Acquisitiona  of 
Sharoa  of  Banka  or  Bank  Holding 
Companlea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)), 

The  notices  are  avculable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  12. 1995. 
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A.  Federal  Reserve  Bank  of  Kansas 

CUy  Oohn  E-  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198: 

}.  Walter  W.  and  Pearl  M.  Luehrman, 
Trustees,  Walter  W.  and  Pearl  M. 
Luehrman,  Revocable  Living  Trust,  all  of 
Higginsville,  Missouri:  to  acquire  an 
additional  1.95  percent,  for  a  total  of 
26.34  percent,  of  the  voting  shares  of 
Higginsville  Bancshares.  Inc., 
Higginsville,  Missouri,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Higginsville/Odessa,  Higginsville, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1995. 
jeaBiCv  J.  JoimMm, 
Deputy  Secretary  ofthe  Board. 
[FR  Doc.  95-21346  Filed  8-28-95;  8:45  am] 
■UJNO  COK  a>1»-01-F 


NationaBank  Corporation,  et  al.; 
FormaUona  of;  Acqulaltiona  t>y;  and 
Margera  of  Bank  Holding  ComfMniea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  ofthe  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  fat 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  die  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  diese  applications 
must  be  received  not  latw  than 
September  22, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of 
Intercontinental  BaJ^  Miami,  Flcxida. 


B.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Ccuporation, 
Memphis,  Teimessee,  and  CBI 
Acquisition  Company,  Inc.,  Cape 
Girardeau,  Missouri  to  acquire  100 
percent  of  the  voting  shares  of  Capital 
Bancorporation,  Inc.,  Cape  Girardeau, 
Missouri,  and  thereby  indirectly  acquire 
Capital  Bank  of  Cape  Girardeau  County, 
Cape  Girardeau,  Missouri;  Capital  Bank 
of  Perryville,  N.A.,  Perryville,  Missoiui; 
Capital  Bank  of  Sikeston,  Sikeston, 
Missouri;  Capital  Bank  of  Southwest 
Missouri,  Ozvk,  Missouri;  Maryland 
Avenue  Bancorporation,  Clajrton. 
Missouri;  Capital  Bank  &  Trust 
Company  of  Clayton,  Clayton,  Missoiui; 
Century  State  Bancshares,  Jackson, 
Missouri;  and  Capital  Bank  of  Columbia, 
Columbia,  Missouri.  Applicant  also 
proposed  to  acquire  Home  Federal 
Savings  and  Loan  Association, 
Jonesboro,  Arkansas,  which  will  be 
merged  into  a  Union  Planters  bank  upon 
consummation. 

In  connection  with  this  application, 
CBI  Acquisition  Company,  Inc.,  Cape 
Girardeau,  Missouri,  also  has  applied  to 
become  a  bank  holding  company. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Caldwell  Holding  Company, 
Columbia,  Louisiana;  to  acquire  7.93 
percent  of  the  voting  shares  of  Qtizens 
Progressive  Bank,  Columbia,  Louisiana. 

2.  FSB  Bancshares,  Inc.,  Clute,  Texas; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  ofthe  voting 
shares  of  FSB  Bancshares  of  Delaware, 
Inc.,  Wilmington,  Delaware;  First  State 
Bank,  Clute,  Texas. 

In  coimection  with  this  applicatiiHi, 
FSB  Bancshares  of  Delaware,  Inc., 
Wilmington,  Delaware,  also  has  applied 
to  become  a  bank  holding  company  by 
acquiring  100  percent  ofthe  voting 
shares  of  First  State  Bank,  Clute,  Texas. 

Board  of  Governors  of  the  Fedwal  Reserve 
System,  August  23, 1995. 
jomilBr  J.  Johnaon, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc  95-21347  Filed  8-28-95;  8:45  am] 
BILUNa  OOOE  tno-ot-F 


Nonwest  Corporation;  Notice  to 
Engage  in  Certain  Nontxmklng 
Actlvttiea 

Norwest  Corporation,  Minneapolis, 
Minnesota  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  (BHC  Act)  and  secticm 
225.23  of  the  Board's  Regulation  Y  (12 


CFR  225.23),  to  acquire  The  Foothill 
Group,  Inc,  Los  Angeles,  California 
(Company),  and  thereby  engage  in  asset 
based  commercial  lending  and 
managing  certain  assets  through 
Company  as  the  corporate  general 
partner  in  two  limited  partnerships 
(Partnerships).  The  proposed  activities 
involve  acquiring  debt  at  a  discount 
from  its  stated  principal  amount, 
including  both  secured  and  unsecured 
debt  in  the  form  of  bank  loans,  privately 
placed  as  well  as  publicly-traded  debt 
instruments,  including  bonds,  notes  and 
debentures,  and  discounted  receivables. 
Applicant  maintains  that  such 
discounted  debt  is  acquired  with  the 
purpose  of  restructuring  the  debt  to 
achieve  a  higher  )rield  and  greater 
collateral  protection.  Alternatively,  the 
debt  investments  may  include  those  of 
companies  that  may  be  contemplating, 
involved  in,  or  recently  have  completed, 
a  negotiated  restructuring  of  their 
outstanding  debt  or  a  reorganization 
under  Chapter  11  ofthe  Federal 
Bankruptcy  Code.  Applicant  indicates 
that  asset  based  cranmercial  lending 
involves  making  revolving  credit  and 
term  loans,  seciL«d  by  accounts 
receivable,  inventory,  machinery, 
equipment,  and  other  assets,  to 
companies  which  are  generally  unable 
to  secure  financing  from  traditional 
lending  sources.  In  connection  with 
these  activities.  Applicant  also  seeks 
authority  to  engage  in  serving  as  an 
investment  advisor  pursuant  to  § 
225.25(b)(4)  ofthe  Board's  Regulation  Y. 
The  proposed  activities  will  be 
conducted  throughout  the  United  States. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  ofthe  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baiiking  ot 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  aha,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2d  1229  (D.C.  Or. 
1975).  These  consideradons  are  (1) 
whether  banks  generally  have  in  fact 
provided  the  proposed  services,  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and  (3)  whether  barJu  generally  provide 
services  that  are  so  integrally  related  to 


44892 Federal  Register  /  Vol.  60.  No.  167  /  Tuesday,  August  29.  1995  /  Notices 


the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

Applicant  maintains  that  the 
proposed  asset  based  commercial 
lending  and  management  of  assets 
activities  are  closely  related  to  banking. 
In  particular,  AppUcant  argues  that  the 
proposed  activities  are  consistent  with 
making  and  servicing  loans  and 
operating  a  collection  agency  pursuant 
to  §§  225.25(bMl)  and  (b)(23)  of  the 
Board's  Regulation  Y.  See  12  CFR 
225.25(b)(1)  and  (b)(23).  hi  addition,  the 
Board  previously  has  determined  by 
regulation  that  investment  advisory 
activities,  when  conducted  within  the 
limitations  estabhshed  by  the  Board  in 
its  regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(4). 

The  Partnerships  are  engaged 
primarily  in  the  making,  servicing  and 
investing  ia  discounted  bank  loans  and 
other  debt  securities.  Apphcant 
maintains  that  Partnerships  acquire  debt 
that  has  been  or  which  is  in  the  process 
of  being  restructured  and  which  is 
secured  by  collateral  that  is  sufficient  to 
pay  oS  all  indebtedness  in  the  event  of 
foreclosure  or  Uquidatlon.  AppUcant 
states  that  the  Partnerships  are  exempt 
from  registration  as  investment 
companies  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.),  both  partnerships  have  been 
fuUy  subscribed,  and  no  additional 
limited  partners  may  be  admitted, 
although  additional  partnerships  may  be 
formed  in  the  futiue. 

Applicant's  proposed  activities  with 
respect  to  Partnerships  are  similar  to 
activities  previously  approved  by  Board 
order,  and  Apphcant  proposes  to  make 
commitments  similar  to  those  made  to 
the  Board  in  previous  cases.  See 
MeridianBancorp.  Inc..  80  Federal 
Reserve  Bulletin  736  (1994).  AppUcant 
represents  that  the  securities  owned  by 
the  Partnerships,  together  with  all  other 
securities  directly  or  indirectly  owned 
or  controlled  by  Applicant,  would  not 
include  more  than  5  percent  of  the 
voting  shares  of  an  issuer  and  not  more 
that  25  percent  of  the  total  equity  of  an 
issuer,  and  such  equity  investment  will 
be  held  in  accord  with  section  4(c)(8)  of 
the  BHC  Act  and  §  225.22(c)(5)  of 
Regulation  Y.  AppUcant  has  stated  that 
the  Partnerships  wiU  not  knowingly 


acquire  debt  securities  that  are  in 
default  at  the  time  of  acquisition  if  the 
Partnerships  have  the  immediate  right  at 
the  time  of  such  acquisition  to  foreclose 
on  and  acquire  collateral  which  the 
Partnerships  are  not  authorized  to  hold 
or  control  or  which  are  impermissible 
for  bank  holding  companies  and  their 
affiliates.  If  debt  in  default  is  acquired 
by  Partnerships,  AppUcant  has 
represented  that  Partnerships  either  will 
dispose  of  any  interest  in  the  coUateral 
which  secures  such  debt,  or  will 
restructvure  the  indebtedness  to  cuie  any 
default,  within  the  time  period  provided 
in  the  BHC  Act  for  the  disposition  of 
securities  or  assets  acquired  by 
foreclosure  or  otherwise  in  the  ordinary 
course  of  collecting  a  debt  previously 
contracted  in  good  faith. 

AppUcant  is  not  seeking  authority  to 
place  limited  partnership  interests  or 
other  securities  «f  any  subsequently 
formed  limited  partnerships  for  which 
Company  acts  as  a  general  partner. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  "can  reasonably  be  expected 
to  produce  benefits  to  the  pubUc.  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
confUcts  of  interest,  or  unsound  bankiiig 
practices."  12  U.S.C.  1843(c)(8). 

AppUcant  beUeves  that  the  proposed 
activities  would  produce  public  benefits 
that  outweigh  any  potential  adverse 
effects.  These  public  benefits  include 
increased  economies  of  scale  and  greater 
efficiencies  for  AppUcant's  lending 
operations,  which  AppUcant  beUeves 
wUl  benefit  the  public  by  promoting 
competition  and  lowering  costs.  In 
addition,  AppUcant  indicates  that  the 
proposed  activities  woidd  not  result  in 
adverse  efi^ects  such  as  an  undue 
concentratioa  of  rasouirces,  decreased  or 
unfair  competition,  confUcts  of 
interests,  or  luisound  banking  practices. 

In  pubUshing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
pubUsh6d  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  appUcation  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  WilUam  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 


D.C.  20551,  not  later  than  September  20, 
1995.  Any  request  for  a  hearing  on  this 
appUcation  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  MinneapoUs. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1995. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-21348  Filed  &-2&-95;  8:45  am) 
HLUNQ  COOC  tZIO-OI-F 


SunTrust  Banks,  inc. ;  Acquisition  of 
Company  Engaged  In  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  appUed  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  wiU  be  conducted  throughout 
the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resoiutss. 
decreased  or  unfair  competition, 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
Spproval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12. 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(2;ane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia;  to  engage  de  novo  through 
SiwTrust  Capital  Markets.  Inc..  Atlanta, 
Georgia,  in  leasing  activities,  pursuant 
to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y;  acting  as  broker  or  agent 
with  respect  to  interest  rate  and 
currency  swap  transactions  and  certain 
risk  management  products  such  as  caps, 
floors,  and  coUars,  as  well  as  options  on 
caps,  floors,  and  collars,  and  to  act  as 
advisor  to  corporate  and  institutional 
customers  re^fding  financial  strategies 
involving  interest  rate  and  currency 
swaps  and  swap  derivative  products, 
pursuant  to  Board  order  Saban,  SA., 
RNYC  Holdings  Limited,  and  Republic 
New  York  Corporation,  80  Federal 
Reserve  Balletin  249  (1994);  The  Sanwa 
Bank  Limited,  77  Federal  Reserve 
Bulletin  64  (1991);  CS-S/Sovran 
Corporation,  76  Federal  Reserve 
Bulletin  857  (1990);  and  The  Sumitomo 
Bank,  Limited,  75  Fedotd  ResOTve 
BuUetin  582  (1989);  and  The  Fuji  Bank 
Limited,  76  Federal  Reserve  Bulletin  768 
(1990);  underwriting  and  dealing  in 
certain  unrated  mimicipal  revenue 
bonds,  purauant  to  Board  order  Letter 
Interpreting  Section  20  Orders,  80 
Federal  Reserve  Bulletin  198  (1994). 

Board  of  Governors  pf  the  Federal  Reserve 
System,  August  23, 1995. 
JennifBT  ).  Johiuaii, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc  95-21349  Filed  8-28r^5;  8:45  am] 
MUMQ  O00e.«21«-O1-F 


SunTrust  Banks,  inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nontianking  Activities 

The  company  Usted  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiU  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal. 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it'wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
questionrwhether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  luidue  concentration  of  resources, 
decreased  or  unfair  competition, 
confficts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  ef  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by ' 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  KeUey,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia,  and  Trust  Company  of  Georgia, 
AUanta,  Georgia;  to  engage  de  novo 
through  its  subsidiary  Personal  Express 
Loans.  Inc.,  Atlanta,  Georgia,  in  credit- 
related  insurance  activities,  pursuant  to 
§  225.25(b)(8)(u)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1995. 
Jenniiar  ).  Joimsim, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  95-21350  Filed  8-28-95;  8:45  am] 
BILUNQ  OOOr  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlldran  and 
Families 

Agency  informatlen  Collection  Under 
0MB  Review 

Title:  Statistical  Report  on  Recipients 
Under  PubUc  Assistance. 
OMB  No.  .0970-0008. 

Description:  The  information 
coUected  by  Form  ACF-3637  is  needed 
to  properly  administer  and  monitor  the 
AFDC  program  by  providing 
information  on  a  quarterly  basis  on 
recipients  and  families  in  the  AFDC  and 
Adult  Programs.  This  date  is  used  by 
Congress,  Federal  agencies,  and  othere. 

Respondents:  State  governments. 


.                                  TWe 

Number  of 
respondents 

Numt)erof 
responses 
per  re- 
spondent 

Average 

burden  per 

response 

Burden 

ACF-3637  .„ _ 

54 

4 

35 

7,560 

Estimated  Total  Annual  Burden 
Hours:  7,560. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  FamiUes,  Office  of 
Information  Systems.  370  L'Enfant 
Promenade,  S.W.,  Washington.  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  Consideration  wiU  be 
pven  to  comments  and  suggestions 


received  within  30  days  of  pubUcation. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17tii  Street  NW., 
Washington.  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 


Dated:  August  22. 1095. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  95-21386  Filed  8-28-95;  8:45  am] 
BILUNQ  COOe  4184-01-M 
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Agency  for  Toxic  Sutistances  and 
Oisaase  Registry 

Worltshop  on  the  Psychological 
Effects  of  Hazardous  Sutistances: 
Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  following  meeting. 

Name:  Workshop  on  the  Psychological 
Efiiscts  of  Hazardous  Substances. 

rimes  and  Dates:  7:30  a.m.-8:30  a.m., 
Registration;  8:30  a.m.-6:30  p.m.,  September 
12, 1995;  8:30  a.m.-4  pan.,  September  13, 
1995. 

Place:  Gwinnett  Qvic  and  Cultural  Center, 
6400  Sugarloaf  Parkway,  Duluth.  Georgia 
30155,  telephone  404/623-4966,  FAX  404/ 
623-4808. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acccHmnodates  approximately  250  people. 
Advanced  registration  is  encouraged.  Please 
call  the  contact  person  listed  below. 

Matters  To  Be  Considered  and  Purpose: 
Participants  will  be  divided  into  the 
following  three  workgroups: 
Workgroup  1:  Neurobiology 
Workgroup  2:  Psychosocial  Effects 
Workgroup  3:  Clinical  Public  Health 

Interventions 

Invited  experts  will  provide  ATSDR  with 
individual  input  and  opinion  regarding 
available  information  on  the  psychological 
efliects  of  exposure  to  hazardous  substances. 

ATSDR  will  (1)  compile  a  summary  of  this 
information  in  a  monograph  and  (2)  use  the 
findings  from  this  workshop  to  develop 
public  health  interventions. 

Contact  Person  for  More  Information: 
Linda  Champaign,  Visions  USA,  Healey 
Building.  57  Forsyth  Street,  NW.,  Suite  1000, 
Atlanta,  Georgia  30303,  telephone  404/880- 
0006,  extension  227. 

Dated:  August  23, 1995. 
Carolyn  J.  Rnaaell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-21373  Filed  8-28-95;  8:45  am) 
MLUNO  COK  4169-70-M 


Canters  for  Disease  Control  and 
Prevention 

[Announownent  605] 

Grants  for  Injury.  Control  Research 
Centers  Notice  of  AvailabiHty  Of  Funds 
for  Fiscal  Year  1996 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Control  Research  Centers 
(ICRC's).  The  Public  Health  Service 
fPHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 


People  2000,"  a  PHS-led  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  areas  of  Violent  £uid  Abusive 
Behavior  and  Unintentional  Injuries. 
For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  WHERE  TO  OBTAIN 
AOOmONAL  mFORMATKW. 

Authority 

This  program  is  authorized  under 
Sections  301  and  391-394A  of  the 
Public  Health  Service  Act  (42  U.S.C.  241 
and  280b-280b-3).  Program  regulations 
are  set  forth  in  42  CFR,  Part  52. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-  free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  fimds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thiis,  tmiversities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations.  State  and  local 
health  departments,  and  smaIl,<minority 
and/or  women-owned  businesses  are 
eligible  for  these  grants.  Applicants 
from  non-academic  institutions  should 
provide  evidence  of  a  collaborative 
relationship  with  an  academic 
institution.  Current  recipients  of  CDC 
injury  control  research  center  grants  and 
injury  control  research  program  project 
grants  are  eligible  to  apply  for  continued 
support. 

ATaiUbility  of  Funds 

Approximately  $2^50,000  is  expected 
to  be  available  in  fiscal  year  (FY)  1996 
to  fund  approximately  three  new  or  re- 
competing  center  awards.  Should 
additional  funds  become  available, 
priority  will  be  given  to  funding 
currently  approved/unfunded  work  at 
existing  ICRCs.  New  awards  can  be 
made  for  a  project  period  not  to  exceed 
three  years,  and  re-competing 
continuation  awards  can  be  made  for  a 
jwoject  period  not  to  exceed  five  years. 
The  amoiuit  of  funding  available  may 
vary  and  is  subject  to  change.  Beginning 
award  dates  for  each  submission  are 
shown  in  the  "Receipt  and  Review 
Schedule"  section  of  this 
announcement.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 


New  center  grant  awards  v^  not 
exceed  $500,000  per  year  [total  of  direct 
and  indirect  costs)  with  a  project  period 
not  to  exceed  three  years.  Depending  on 
availability  of  funds,  re-competing 
center  awards  may  range  fit>m  $750,000 
to  $1,500,000  per  year  (total  of  direct 
and  indirect  costs)  v«th  a  project  period 
not  to  exceed  five  years.  The  range  of 
support  provided  is  dependent  upon  the 
degree  of  comprehensiveness  of  the 
center  in  addressing  the  phases  of  injury 
control  (i.e.,  Prevention,  Acute  Care, 
and  Rehabilitation)  as  determined  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC). 

Incremental  levels  within  this  range 
for  successfully  re-competing  ICRC's 
will  be  determined  as  follows: 
Base  funding  (included  in  figures 

below)  Up  to  $750,000 
One  phase  ICRC  (addresses  one  of  the 

three  phases  of  injury  control)  Up  to 

$1,000,000 
Two  phase  ICRC  (addresses  two  of  the 

three  phases  of  injiuy  control)  Up  to 

$1,250,000 
Comprehensive  ICRC  (addresses  all 

three  phases  of  injury  control)  Up  to 

$1,500,000 

Subject  to  program  needs  and  the 
availability  of  funds,  supplemental 
awards  to  expand/enhance  existing 
projects,  to  add  a  new  phase(s)  to  an 
existing  ICRC  grant,  or  to  add 
biomechanics  project(s)  that  support 
phases  may  be  made  for  up  to  $250,000 
per  year. 

Purpose 

The  purposes  pf  this  program  are: 

A.  To  support  injiuy  prevention  and 
control  research  on  priority  issues  as 
delineated  in:  Healthy  People  2000; 
Injury  Control  in^e  1990's:  A  National 
Plan  for  Action;  Injury  in  America; 
Injury  Prevention:  Meeting  the 
Challenge;  and  Cost  of  Injury:  A  Report 
to  the  Congress.  Information  on  these 
reports  may  be  obtained  fit)m  the 
individuals  fisted  in  the  section  WHERE 
TO  OBTAIN  AOOmONAL  INFORMATION; 

B.  To  support  ICRC's  which  represent 
CDC's  largest  national  extramural 
investment  in  injury  control  research 
and  training,  intervention  development, 
and  evaluation; 

C.  To  integrate  collectively,  in  the 
context  of  a  national  program,  the 
disciplines  of  engineering, 
epidemiology,  medicine,  biostatistics, 
public  health,  law  and  criminal  justice, 
and  behavioral  and  social  sciences  in 
order  to  prevent  and  control  injuries 
more  effectively; 

D.  To  identify  and  evaluate  current 
and  new  interventions  for  the 
prevention  and  control  of  injiuies; 
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E.  To  bring  the  knowledge  and 
expertise  of  ICRC's  to  bear  on  the 
development  and  Improvement  of 
effective  public  and  private  sector 
programs  for  injury  prevention  and 
control;  and 

F.  To  facilitate  injiuy  control  efforts 
supported  by  various  govenunental 
agencies  within  a  geographic  region. 

Award  Cimsiderations 

A.  Applicants  must  demonstrate  and 
apply  expertise  in  at  least  one  of  the 
three  phases  of  injury  control 
(prevention,  acute  care,  or 
rehabilitation)  as  a  core  component  of 
the  center.  The  second  and/or  third 
phases  do  not  have  to  be  supported  by 
core  funding  but  may  be  achieved 
through  collaborative  arrangements. 
Comprehensive  ICRC's  must  have  all 
three  phases  supported  by  core  funding. 

B.  Applicants  must  document  ongoing 
injury-related  research  projects  or 
control  activities  currently  supported  by 
other  sources  of  funding. 

C.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
an  appropriate  institutional  official,  e.g., 
dean  of  a  school,  vice  president  of  a 
imiversity,  or  commissioner  of  health. 
The  director  must  have  no  less  than  30 
percent  effort  devoted  solely  to  this 
project  with  an  anticipated  range  of  30 
to  50  percent. 

D.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  and  publishing  injury 
research  and/or  designing, 
implementing,  and  evaluating  injury 
control  programs. 

E.  Applicants  must  provide  evidence 
of  workhig  relationships  with  outside 
agencies  and  other  entities  which  will 
allow  for  implementation  of  any 
proposed  intervention  activities. 

F.  Applicants  must  provide  evidence 
of  involvement  of  specialists  or  experts 
in  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
social  sciences,  biostatistics,  and/or    ■ 
public  health  as  needed  to  complete  the 
plans  of  the  center.  These  are 
considered  the  disciplines  and  fields  for 
ICRC's.  An  ICRC  is  encouraged  to 
involve  biomechanicists  in  its  research. 
This,  again,  may  be  achieved  through 
collaborative  relationships  as  it  is  no 
longer  a  requirement  that  all  ICRC's 
have  biomechanical  engineering 
expertise. 

G.  Applicants  must  have  an 
established  curricula  and  graduate 
training  programs  in  disciplines 
relevant  to  injury  control  (e.g., 
epidemiology,  biomechanics,  safety 


engineering,  traffic  safety,  behavioral 
sciences,  or  economics). 

H.  Applicants  must  demonstrate  the 
ability  to  disseminate  injury  control 
research  findings,  translate  them  into 
interventions,  and  evaluate  their 
effectiveness. 

I.  Applicants  must  have  an 
established  relationship,  demonstrated 
by  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carried  out  in  the  State  or  region  in 
which  the  ICRC  is  located.  Cooperation 
with  private-sector  programs  is 
encoivaged. 

Applicants  should  have  an 
established  or  documented  planned 
relationship  with  organizations  or 
individual  leaders  in  conununities 
where  injuries  occur  at  high  rates,  e.g., 
minority  health  communities. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evaluate  methods  of  care  and 
rehabilitation  for  potential  reductions  in 
injiuy  effects  and  costs,  Studies  can  be 
supported  which  identify  the  efiiect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  rehabilitative 
care  and  independent  living.  Eligible 
applicants  may  enter  into  contracts, 
including  consortia  agreements  (as  set 
forth  in  the  PHS  Grants  PoUcy 
Statement,  dated  April  1, 1994),  as 
necessary  to  meet  the  requirements  of 
the  program  and  strengthen  the  overall 
application. 

Evaluation  Criteria 

Upon  receipt,  applications  vfill  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading  AWARD 
CONSIDERATIONS.  (A  listing  of  where 
these  requirements  are  described  and/or 
documented  in  the  application  will 
facilitate  the  review  process.) 
Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  appUcant  without 
further  consideration. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  reviewers 
from  the  IGRC  to  determine  if  the 
application  is  of  sufficient  technical  and 
scientific  merit  to  warrant  further 
review;  the  CDC  will  withdraw  from 
further  consideration  applications 
judged  to  be  noncomp^tive  and 
promptiy  notify  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization. 

Those  applicatioQS  judged  to  be 
competitive  will  be  further  evaluated  by 
a  dual  review  process.  The  primary 


review  will  be  a  peer  evaluation 
(IRGRC)  of  the  scientific  and  technical 
merit  of  the  application.  The  final 
review  will  be  conducted  by  the  CDC 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC),  which 
will  consider  the  results  of  the  peer 
review  together  with  program  need  and 
relevance.  Funding  decisions  will  be 
made  by  the  Director,  National  Center 
for  Injury  Prevention  and  Control 
(NQPC),  based  on  merit  and  priority 
score  ranking  by  the  IRGRC,  program 
review  by  the  ACIPC,  and  the 
availability  of  funds. 

A.  Review  by  the  Injury  Research  Grants 
Review  Conunittee  (IRGRC) 

Peer  review  of  ICRC  grant 
applications  will  be  conducted  by  the 
IRGRC,  which  may  recommend  the 
application  for  further  consideration  or 
not  for  further  consideration.  Site  visits 
will  be  a  part  of  this  process  for 
recompeting  ICRC's.  Reverse  site  visits 
may  be  a  part  of  this  process  for  new 
applicants. 

Factora  to  be  considered  by  IRGRC 
include: 

1.  The  specific  aims  of  the 
appUcation,  e.g.,  the  long-  term 
objectives  and  intended 
accomplishments. 

2.  The  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g.,  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
understanding  of  the  problem)  of  the 
proposed  research. 

3.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives. 

4.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

5.  The  soundness  of  the  proposed 
budget  in  terms  of  adequacy  of 
resources  and  their  allocation. 

6.  The  appropriateness  (e.g., 
responsiveness,  quafity,  and  quantity)  of 
consultation,  technical  assistance,  and 
training  in  identifying,  implementing, 
and/or  evaluating  intervention/control 
measures  that  will  be  provided  to  public 
and  private  agencies  and  institutions, 
v«rith  emphasis  on  State  and  local  health 
departments,  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  this 
commitment  and  collaboration.  Specific 
letters  of  support  or  understanding  fit>m 
appropriate  governmental  bodies  must 
be  provided. 

7.  Evidence  of  other  public  and 
private  financial  support. 

8.  Progress  made  as  detailed  in  the 
application  if  the  applicant  is 
submitting  a  competitive  renewal 
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application.  Dociimented  success 
examples  include:  development  of  pilot 
projects;  completion  of  high  quality 
research  projects;  publication  of 
findings  in  peer  reviewed  scientific  and 
technical  journals;  number  of 
professionals  trained;  provision  of 
consultation  and  technical  assistance; 
integration  of  disciplines;  translation  of 
research  into  implementation;  impact 
on  injury  control  outcomes  including 
legislation/regulation,  treatment,  and 
behavior  modification  interventions. 

B.  Review  by  CDC  Advisory  Committee 
for  Injury  Prevention  and  Control 
(AOPC) 

Factors  to  be  considered  by  AQPC 
include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities  and  the  achievement 
of  national  objectives. 

3.  National  and  programmatic  needs 
and  geographic  balance. 

4.  Overall  distribution  of  the  thematic 
focus  of  competing  applications;  the 
nationally  comprehensive  balance  of  the 
program  in  addressing:  The  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation];  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  minority  groups,  the 
elderly  and  children;  the  major  causes 
of  intentional  and  unintentional  injury; 
and  the  major  disciplines  of  injury 
control  (such  as  biomechanics  and 
epidemiology). 

5.  Within  Dudgetary  considerations, 
the  AQPC  will  establish  annual  funding 
levels  as  detailed  under  the  heading, 
AVANJiBIUTY  OF  FUNDS. 

C.  Applications  for  Supplemental 
Funding 

Supplemental  grant  awards  may  be 
made  when  funds  eire  available  to 
support  research  work  or  activities. 
Applications  should  be  clearly  labeled 
to  denote  their  status  as  requesting 
supplemental  funding  support.  These 
appUcations  will  be  reviewed  by  the 
IRGRC  and  the  AOPC. 

D.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  of  the 
current  budget  period  show  that  the 
appUcant's  objectives  as  prescribed  in 
the  yearly  workplans  are  being  met; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 


4.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  apphcant 
demonstrates  progress  in  implementing 
the  evaluation  plan; 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds;  and 

6.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injury 
surveillance  and  control  programs 
implemented  by  State  and  local 
governments  and  private  sector 
organizations. 

Award  Priorities 

Special  consideration  will  be  given  to 
re-competing  Injury  Control  Research 
Centers. 

ExecutiTe  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Inter-Govenunental     . 
Review  of  Federal  Programs. 

Public  Health  Sjrstem  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 

Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Numbo* 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.136. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

In  order  to  schedule  and  conduct  site 
visits  as  part  of  the  formal  review 
process,  potential  applicants  are 
encouraged  to  submit  a  nonbinding 
letter  of  intent  to  apply  to  the  Grants 
Management  Specialist  (whose  address 
is  given  in  this  section  Item  B).  It  should 
be  postmarked  no  later  than  one  month 
prior  to  the  submission  deadline 
(September  30, 1995.  for  October  30, 
1995,  submission  deadline).  The  letter 
should  identify  the  relevant 
annoimcement  number  for  the  response, 
indicate  the  submission  deadline  which 
will  be  met,  name  the  principal 
investigator,  and  specify  the  injury 
control  theme  or  emphasis  of  the 
proposed  center  (e.g.,  acute  care, 
biomechanics,  epidemiology, 
prevention,  intentional  injury,  or 
rehabihtation).  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 


B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  Number  0925-0001)  and  adhere 
to  the  ERRATA  Instruction  Sheet  for 
PHS-3g8  contained  in  the  Grant 
Application  Kit.  The  narrative  section 
for  each  project  within  an  ICRC  should 
not  exceed  25  typewritten  pages.  Refer 
to  section  4,  page  10,  of  PHS-398 
instructions  for  font  type  and  size. 
Applications  not  adhering  to  these 
specifications  may  be  returned  to 
applicant.  Applicants  should  submit  an 
original  and  five  copies  to  Maggie  Slay, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300.  MS 
E-13,  Atlanta,  GA  30305. 

C  Deadlines 

AppUcations  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  lief  ore  the  deadline  date 
and  received  in  time  for  submission  to 
the  peer  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant.  Supplemental 
materials  received  later  than  thirty  days 
after  the  application  receipt  date  are 
considered  late  and  will  be  retiimed  to 
the  applicant. 

D.  Receipt  and  Review  Schedule 

This  is  a  continuous  announcement. 
Consequently,  these  receipt  dates  will 
be  ongoing  until  further  notice.  The 
proposed  timetables  for  receiving 
appUcations  and  awarding  grants  are  as 
follows: 


Receipt 
of  new/re- 

vised/ 

supple- 

Initial re- 

Second- 

Earliest 

mentary/ 

ary  re- 

award 

competi- 

view 

date 

tive  re- 

newal ap- 

plications 

October 

Januafy  . 

March  .... 

Septem- 

30,      ^ 

ber!, 

1995. 

1996. 

Future  receipt  dates  are  as  follows: 
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Receipt 
of  new/re- 
vised/ 

mentary/ 
competi- 
tive re- 
newal ap- 
pications 

Initial  re- 
view 

Second- 
ary re- 
view 

Earliest 

award 

date 

October  . 

January  . 

March  .... 

Septem- 
ber. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
wiU  be  asked  to  leave  your  name, 
address,  and  phone  number  and  wiU 
need  to  refer  to  Announcement  Number 
605.  You  will  receive  a  complete 
program  description,  infcHmation  on 
appUcation  procedures,  and  appUcation 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from  Maggie  Slay,  Grants 
Management  SpeclaUst,  Grants 
Management  Branch,  Centers  For 
Disease  Control  and  Prevention  (CEXZ), 
255  East  Paces  Ferry  Road,  NE.,  MS-E13, 
Atlanta,  GA  30305,  telephone  (404) 
842-6797.  Programmatic  technical 
assistance  may  be  obtained  fitun  Tom 
Voglesonger,  Program  Manager,  Injiuy 
Control  Research  Centers,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  MS-K58,  Atlanta,  GA  30341- 
3724.  telephone  (404)  488-4265. 

Please  refer  to  Aimouncement  605 
when  requesting  infcmnation  and 
submitting  an  appUcation. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No:  017-001-00473-1), 
referenced  in  the  Introducton.  through 
the  Superintendent  of  Dooiments. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  August  23, 1095. 
Joseph  R.  CarteTi 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Ptevention  (CDC). 
[FR  Doc.  95-21376  Filed  6-28-95;  8:45  am] 
aUJNQ  CODE  41«»-1S-P 


Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community  Control 
Programs. 

Time  and  Date:  8  a.m.-4  p.m.,  September 
19. 1995. 

Place:  Sheraton  Gateway  Hotel,  Atlanta 
Airport,  1900  Sullivan  Road,  College  Park, 
Georgia  30337,  telephone  404/997-1100. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 
and  mortality  bom  diabetes  and  its 
complications.  The  Committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities;  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public  health 
strategies  to  be  implemented  through 
conununity  interventions;  advises  on 
Of>erational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Matters  To  Be  Discussed:  Committee 
members  will  discuss  the  status  of  the 
National  Diabetes  Education  Program;  CDC's 
role  in  the  National  Institutes  of  Health 
Diabetes  Prevention  Program  0,  a 
collaborative  program  on  diabetes  with    - 
Russia;  priorities  of  CDC's  Division  of 
Diabetes  Translation  State  Diabetes  Control 
Programs;  future  priorities  and  projects  of  the 
Division;  and  goals  and  activities  of  the 
Technical  Advisory  Committee  for  Diabetes 
Translation  and  Commimity  Control 
Programs. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Cheryl  Shaw,  Program  Specialist,  Division  of 
Diabetes  Translation,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC,  4770  Buford  Highway  NE., 
M/S  K-IO,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-5004. 

Dated:  August  23, 1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-21372  Filed  8-28-95;  8:45  am) 
BHJJNQ  COOE  4in-1S-M 


Food  and  Drug  Administration 
[Docket  No.  95N-0276] 

Drug  Export;  Atenolol  Bulk  Drug 
Substance 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  IPR  Pharmaceuticals,  Inc.,  a  part  of 
Zeneca  Group  PLC,  has  filed  an 
appUcation  requesting  approval  for  the 
export  of  the  bulk  drug  substance 
Atenolol  to  France  to  produce  various 
approved  finished  formulations 
containing  Atenolol  alone  or  in 
combination. 

ADDRESSES:  Relevant  information  on 
this  appUcation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  fut\ue 
inquiries  concerning  the  export  of 
human  drugs  imder  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFE>-310), 
Food  and  Drug  Administration,  7520 
Standish  PL,  RockviUe,  MD  20855,  301- 
594-3150. 

SUPPt-EMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
appUcation  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  appUcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
appUcation  for  export  to  faciUtate  piA^c 
participation  in  its  review  of  the 
appUcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  IPR 
Pharmaceuticals,  Inc.,  a  part  of  Zeneca 
Group  PLC,  P.O.  Box  1967,  CaroUna,  PR 
00984,  has  filed  an  appUcation 
requesting  approval  for  the  export  of  the 
bulk  drug  substance  Atenolol  to  France. 
Atenolol  is  a  synthetic,  beta-selective 
adrenoreceptor  blocking  agent  used 
alone  or  in  combination  with  other 
antihypertensive  agents.  The  firm  has 
several  approved  appUcations  using 
Atenolol  from  an  approved  bulk  source 
for  various  finished  dosage  forms.  The 
bulk  drug  substance  Atenolol  which  is 
the  subject  of  this  notice  will  be 
manufactured  in  a  new  facility.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
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Research  on  July  20, 1995,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  September 
8, 1995,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facihtate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Ck>mnaissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  August  14, 1995. 
Staphanie  R.  Gray. 

Director,  Office  of  Compliance,  Center  for 

Z)ru  j  Evaluation  and  Research. 

(PR  Doc.  95-21379  Filed  8-28-95;  &45  am] 

HLUNQ  COM  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Prepare  an  Environmental  Impact 
Statement/Environmental  Impact 
Report  (EIS/EIR)  Analyzing  ttie  Impacts 
of  a  Proposed  Expansion  of  the  Castle 
Mountain  Mine,  San  Bernardino 
Codnty,  California 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Amendment  to  the  Notice  of 

Intent  to  Prepare  the  Castle  Mountain 

Mine  EIS/EIR. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
is  amending  the  Notice  of  Intent 
pubUshed  in  the  Federal  Register  on 
Tuesday,  July  18, 1995,  (Volume  60. 
Number  137)  regarding  the  preparation 
of  an  EIS/EIR  for  a  proposed  expansion 
of  the  Castle  Mountain  Mine  in  San 
Bernardino  County,  California.  BLM  is 
extending  the  pubhc  comment  period 
for  30  days,  and  will  accept  comments 
pertaining  to  preparation  of  the  draft  EIS 
through  Wednesday,  September  27. 


1995.  due  to  the  widespread  public 
interest  in  the  proposed  expansion. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Needles  Resource  Area. 
101  West  Spikes  Road.  Needles. 
California  92363. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information  regarding  the 
preparation  of  the  EIS  contact  George  R. 
Meckfessel,  Planning  and 
Environmental  Coordinator  at  (619) 
326-3896. 

Dated:  August  22. 1995. 
Henri  R.  Bisson, 

District  Manager. 

(PR  Doc.  95-21252  Filed  8-28-95;  8:45  am] 

■lUJNQ  CODE  4310-40-M    -. 


[NM-e30-1310-01;  TXNM  88192] 

Proposed  Reinstatement  of  Tennlnatsd 
Oil  and  Qas  l.ease;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97—451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
TXNM  88192,  Sabine  County,  Texas, 
was  timely  filed  and  was  accompanied 
by  all  required  rentals  and  royalties 
accruing  fit)m  March  1, 1995,  the  date 
of  termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre, 
or  fraction  thereof,  and  16V3  percent, 
respectively.  Payment  of  a  $500.00 
administrative  fee  has  been  made. 
Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as.  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  Maich  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Lourdes  B.  Ortiz.  BLM.  New  Mexico 
State  Office,  (505)  438-7586. 

Dated:  August  21, 1995. 
Lourdes  B.  Ortiz, 

Land  Law  Examiner. 

[PR  Doc.  95-21421  Filed  8-28-95;  8:45  am) 

BILUNQ  CODE  4MA-FB-M 


[NM-630-1310-01;  TXNM  88191] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Rtoxico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97—451.  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
TXNM  88191,  Sabine  County.  Texas, 
was  timely  filed  and  was  accompanied 
by  all  required  rentals  and  royalties 
accriiing  from  March  1. 1995,  the  date 
of  termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre, 
or  fraction  thereof,  and  16%  percent, 
respectively.  Payment  of  a  $500.00 
administrative  fee  has  been  made. 
Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  forth  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  March  1 , 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  rojralty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lourdes  B.  Ortiz,  BLM,  New  Mexico 
State  Office.  (505)  438-7586. 

Dated:  August  21, 1995. 
Lourdes  B.  Ortiz, 
Land  Law  Examiner. 
[FR  Doc.  95-21420  Filed  &-28-95;  8:45  am] 

■ILUNOCOOE  4310-F»-M 

[AZ-066-05-r82(M)1:  AA-^117] 

Arizona:  Notice  of  Realty  Action;  Lease 
of  Public  Lands  for  Airport  Purposes  In 
La  Paz  County,  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notification  of  public  lands  for 

airport  purposes  lease. 

SUMMARY:  The  following  described 
public  lands  in  La  Pa  Coimty,  Arizona, 
have  been  examined  and  foimd  suitable 
for  lease  imder  the  provisions  of  the  Act 
of  May  24, 1928  (49  U.S.C.  Appendix 
211-213).  The  Tovra  of  Quartzsite 
proposes  to  use  the  land  for  a 
Community  Airport. 

Gtta  and  Salt  River  Meridian.  Arizona 

T.4N.,R18W., 
Sea  19,  All  lands  lying  south  of  Interstate 
Highway  10; 
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Sac  30,  All: 
Sac.  31,  AIL 

The  area  described  contains  approximately 
1,380  acres. 

SUPPLEMENTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  purposes. 
The  lease  is  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  lease  when 
issued  would  be  subject  to  the  following 
terms,  conditions,  and  reservations: 

1.  Provisions  of  the  Airport  Act  of 
May  24. 1928,  and  to  all  applicable 
regulations  of  the  Secreta^  of  the 
Interior. 

2.  A  15- foot  wide  right-of-way  (AA- 
22287)  for  a  buried  communication 
cable. 

3.  A  road  right-of-way  (PHX-086772) 
for  a  coimty  road. 

4.  A  50-foot  wide  right-of-way  (AA- 
21968)  for  a  natiu^  gas  pipeline. 
DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register  the  above 
described  lands  will  be  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease  under  the 
Airport  Act  of  May  24, 1928.  The 
segregative  effect  will  end  upon 
issuance  of  the  lease  or  1  year  frtun  the 
date  of  this  publication,  wliichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  of  the  lands  to  the 
Disbict  Manager.  Yuma  District  Office, 
3150  Winsor  Avenue,  Yuma,  Arizona 
85365. 

In  the  absence  of  any  objections,  the 
decision  to  approve  this  realty  action 
wiU  become  the  final  determination  of 
the  Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Realty  Specialist  Pete  Gonzales.  Yiuna 
Resource  Area.  3150  Winsor  Avenue. 
Yuma.  Arizcme  85365,  telephone  (520) 
726-6300. 

Dated:  August  14, 1995. 
Judith  L  Reed, 
District  Manager. 

[FR  Doc.  95-21368  Filed  8-28-9S:  8:45  am] 
aaxMO  Gooc  «3ia'4Mi 


Hsh  and  WHdHfe^arvice 

Notice  of  AvailabUity  of  a  Technteal^ 
Agency  Draft  Recovery  Plan  for  the 
Yelo«»«fK>aldered  Blacld>trd  for 
Review  and  Comment 

AQBICY:  Fish  and  Wildlife  Service. 

IntMior. 

ACTION:  Notice  of  dociunent  availability. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  revised  recovery  plan  for  the 
yellow-shouldered  blackbird  (Agelaius 
xanthomus).  At  present,  the  species  is 
restricted  to  a  few  localities  in 
southwestern,  southern  and  eastern 
Puerto  Rico,  and  to  Mona  and  Monito 
Islands.  Nesting  yellow-shouldered 
blackbirds  use  a  variety  of  habitats:  mud 
flats  and  salinas.  mangrove  forests  and 
cays,  coastal  upland  dry  forest,  palm 
trees,  suburban  areas,  artificial 
structures  and  coastal  cliffs.  The  species 
is  threatened  by  shiny-cowbird 
parasitism,  habitat  destruction  and 
modification,  nest  predation,  parasitism 
and  diseases.  The  Service  solicits 
review  and  comments  from  the  public 
on  thi3  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  30. 1995.  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Marelisa  Rivera, 
Caribbean  Field  Office,  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  diuing 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INTORMATION  CONTACT: 
Ms.  Marelisa  lUvera,  Caribbean  Field 
Office.  P.O.  Box  491,  Boqueron.  P.R- 
00622.  Tel.  809-851-7297. 

SUPPLEMENTARY  IfifORMATION: 

Baclcground 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildhfe  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  worldng  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measiues  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 


other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
coiuse  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draft  is  for  the 
yellow-shouldered  blackbird,  which  is 
endemic  to  the  island  of  Puerto  Rico. 
This  species  is  endemic  to  Puerto  Rico 
and  Mona  Island.  In  the  past,  this 
species  was  considered  abundant  and 
widespread  in  Puerto  Rico.  At  present, 
the  species  is  restricted  to  a  few 
localities  in  southwestern,  southern  and 
eastern  Puerto  Rico,  and  to  Mona  and 
Monito  Islands.  A  maximum  of  500 
individuals  have  been  reported  from 
southwestern  Puerto  Rico. 
Approximately  400  individuals  are 
known  from  Mona  Island,  20 
individuals  have  been  sighted  in 
Salinas,  and  one  individual  was  sighted 
in  Roosevelt  Roads  Naval  Station. 
Nesting  yellow-shouldered  blackbirds 
use  a  variety  of  habitats:  mud  flats  and 
salinas,  mangrove  forests  and  cajrs, 
coastal  upland  dry  forest,  palm  trees, 
suburban  areas,  artificial  structures  and 
coastal  cliffs.  The  species  is  threatened 
by  shiny-cowbird  parasitism,  habitat 
destruction  and  modification,  nest 
predation,  parasitism  and  diseases. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comment^  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Autliority:  The  authority  for  this  acUon  is 
Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  August  18, 1995. 
Susan  Silander, 
Acting  Field  Supervisor. 
[FR  Doc.  95-21422  Filed  8-28-95;  8:45  am] 

BttJJNa  CODE  4910-aS-l* 


National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  19, 1995.  Piusuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
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comments  should  be  submitted  by 

September  13, 1995. 

Antoinette  J.  Lee, 

Acting  Keeper  of  the  National  Register. 

Arkansas 

Union  County 
Willett  House, 
6563  Mount  Holly  Rd., 
Lisbon,  95001103 

Allen  Covmty 

Dutch  Ridge  Historic  District, 

17915  and  17819  Old  Auburn  Rd.  and 
adjacent  cemetery, 

Himtertown  vicinity,  95001110 

St.  Louis,  Besancon,  Historic  District, 

15529—15535  E.  Lincoln  Hmy., 

New  Haven  vicinity,  95001112 
Cass  County 

Pipe  Creek  Falls  Resort, 

Jet.  of  Co.  Rds.  850  E  and  275  S  at 
PipeCr., 

Walton  vicinity,  95001105 
Daviess  County 

Scudder,  Dr.  John  A.,  House, 

612  E.  Main  St., 

Washington,  95001104 
Decatur  County 

Greensburg  Downtown  Historic 
District, 

Roughly,  area  surrounding  the 
courthouse  square, 

Greensburg,  95001113 
Lagrange  Coimty 

Howe,  John  Badlam,  Mansion. 

W.  Union  St., 

Howe,  95001106 

Star  MiUing  and  Electric  Company 
Historic  District, 

Jet.  of  Co.  Rds.  0505  W  and  700  N, 

Howe  vicinity,  95001107 
Miami  Coimty 

Shirk — ^Edwards  House, 

50  N.  Hood  St., 

Peru,  95001109 
Monroe  County 

Second  Baptist  Church, 

321  N.  Rogers  St., 

Bloomington,  95001108 
Posey  County 

Thomas.  Amon  Clarence,  House, 

503  West  St., 

New  Harmony,  95001 1 11 

Missouri 

St.  Louis  County 
Charbonier  Bluff. 
Charbonier  Rd., 
Hazelwood  vicinity,  95001100 

New  Jersey 

Himterdon  County 
Clinton  Historic  District, 
Rou^ily,  along  Center,  W.  Main. 
Kfaln.  E.  Main.  Halstead,  Water, 
Leigh  (Library)  and  Lower  Center 


Sts., 
Clinton.  95001101 

Oregon 

Lane  County 

Brattain — ^Hadley  House, 

1260  Main  St.,- 

Springfield,  95001099 
Linn  County 

Z.C.B.J.  Tolsto)  Lodge  No.  J24, 

37091  Richardson  Gap  Rd., 

Scio  vicinity,  95001098 

Tennessee 

Rutherford  County 
Rockvale  Store, 
8964  Rockvale  Rd.. 
Rockvale,  95001114 

Vermont 

Chittenden  County 
Fort  Ethan  Allen  Historic  District, 
Jet.  of  VT  15  and  Barnes  Rd.. 
Colchester,  95001102 

(FR  Doc.  95-21341  Filed  8-28-95;  8:45  am) 
nuMO  coot  iii^-n-p 


DEPARTMENT  OF  JUSTICE 
Infonnation  Collections  Under  Review 

The  Office  of  Mauagement  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  contaiihng  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill,  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 


collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  tmy  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Sta^ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Employment — 
Federal  Bureau  of  Investigation. 

(2)  Form  FD-140.  Federal  Bureau  of 
Investigation,  United  States  Department 
of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other:  None.  In  March, 
1995,  the  Office  of  Management  and 
Budget  (OMB)  approved  a  revised 
Standard  Form  85,  "Questionnaire  for 
National  Security  Positions,"  pursuant 
to  the  Paperwork  Reduction  Act,  as  the 
exclusive  form  to  be  used  by  all  federal 
agencies  for  investigations,  preliminary 
to  granting  an  individual  access  to 
classified  national  security  informatioh. 
Further,  the  scope  of  the  investigation 
conforms  to  the  scope  of  the  questions 
on  the  new  standard  form  (i.e.,  a  seven 
year  scope).  The  presinnption  is  that  the 
informaticm  collected  on  the  new  form 
is  sufficient  for  agency  purposes. 
However,  if  agencies  need  to  collect 
additional  information  or  use  an 
alternate  fcmn,  OMB's  approval  will  be 
reqiiired.  At  the  {Hesent  time,  all  FBI 
employees  occupy  special  sensitive 
positions  and  are  required  to  possess  a 
"Top  Secret"  security  clearance.  All 
applicants  (for  employment)  complete 
an  FBI  application  form  (FI>-140), 
rather  than  a  Standard  Form  85.  The 
FD-140  serves  the  dual  purpose  of 
addressing  suitability  as  well  as  security 
issues/concerns  and  calls  for  an 
investigative  scope  beyond  the  seven- 
year  scope  of  the  revised  Standard  Form 
86. 

(4)  50,000  annual  respondents  2.0 
hours  per  response. 

(5)  100,000  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

PubUc  comment  on  this  item  is 
encouraged. 
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Dated:  August  23, 1995. 
Rebert  B.  Briggs. 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-21340  Filed  8-28-95;  8:45  am] 
BIUJNQ  CODE  4410-02-M 


[AAO/A  Ordwr  No.  106-«q 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Federal  Bureau 
of  Priscms  (BOP).  Office  of  Internal 
Affairs  (OIA).  proposes  to  estabUsh  a 
new  system  of  records  entitled,  "Bureau 
of  Prisons.  Office  of  Internal  AfCain 
Investigative  Itecords  (JUSTICE^BOP- 
102)."  Information  in  this  system  relates 
to  matters  for  which  the  OIA  has 
responsibility  pursiiant  to  the  Inspector 
General  Act  of  1978,  5  U.S.C.  App..  as 
amended  by  the  Inspector  General  Act 
Amendments  of  1988.  Responsibilities 
include  auditing,  inspecting,  and 
investigating  BOP  programs  and 
operations  with  an  objective  to  promote 
economy,  efficiency,  and  efiiectiveness 
in  the  administratioa  of  such  programs 
and  operations  and  to  prevent  and 
detect  fraud,  waste,  and  abuse  in  such 
programs  and  operations.  This  system 
covers  records  relating  to  BOP 
investigations  of  appropriate 
individuals  and  entities  (identified  in 
the  system  description  below).  A  rule 
document  promulgating  exemptions  for 
the  system  appears  in  the  Proposed 
Rules  Section  of  today's  Federal 
Register. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system;  the 
Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibilities  under  the  Act,  requires 
that  it  be  given  a  40-day  period  in  whidi 
to  review  the  system. 

Therefore,  please  submit  any 
comments  by  September  28. 1995.  The 
public,  OMB  and  Congress  are  invited  to 
send  written  comments  to  Patricia  E. 
Neely,  Program  Analyst,  Systems  Policy 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  850.  WCTR  Building). 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  OMB  and  the  Congress.  A 
description  of  the  system  of  records  is 
provided  below. 


Dated:  August  15, 1995. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  far 
Administration. 

JU8TICEmOP-12 

SYSTBINAME: 

Bureau  of  Prisons  (BOP),  Office  of 
Internal  Affairs  Investigative  Records, 
JUSTICE/BOP-012 

SYSTEM  LOCATIONS: 

Bureau  of  Prisons  (BOP)  Central  Office, 

320  First  Street  NW.,  Washington,  DC 

20534; 
BOP  Noitheast-Re^onal  Office,  U.S. 

Customs  House,  7th  Floor,  2nd  and 

Chestnut  Street,  Philadelphia, 

Pennsylvania,  19106; 
BOP  Mid-Atlantic  Regional  Office. 

Junction  Business  Park,  10016 

Junction  Drive,  Suite  lOON.  Annapolis 

Junction,  Maryland  20701; 
BOP  Southeast  Regional  Office.  523 

McDonough  Boulevard.  Atlanta. 

Georgia  30315 
BOP  North  Central  Re^onal  Office. 

Gateway  Complex.  Inc.,  Tower  11,  8th 

Floor,  4th  and  State  Avenue,  Kansas 

aty,  Kansas  66101-2492 
BOP  South  Central  Regional  Office. 

4211  Cedar  Springs  Road,  Suite  300, 

Dallas,  Texas  75219 
BOP  Western  Regional  Office,  7950 

Dublin  Boulevard.  3rd  Floor.  Dublin, 

California  94568. 

In  addition,  records  may  be  retained 
at  any  of  the  BOP  institutions  located 
within  the  regions.  A  complete  list  may 
be  found  in  28  CFR  part  503. 

CATEQOfOES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

In  connection  with  its  investigative 
duties,  the  Office  of  Internal  A&irs 
(OIA)  will  maintain  records  on  the 
following  categories  of  individuals: 

a.  Individuals  or  entities  who  are  or 
have  been  the  subject  of  inquiries  of 
investigations  conducted  by  the  BOP 
including  current  or  former  employees 
of  the  BOP;  ciuxent  and  former 
consultants,  contractors,  and 
subcontractors  with  whom  the  agency 
has  contracted  and  their  employees; 
grantees  to  whom  the  BOP  has  awarded 
grants  and  their  employees;  and  such 
other  individuals  or  entities  whose 
association  with  the  BOP  relates  to 
alleged  violation(s)  of  the  BOP's  rules  of 
conduct,  the  Civil  Service  merit  system, 
and/or  criminal  or  civil  law,  which  may 
affect  the  integrity  or  physical  facilities 
of  the  BOP. 

b.  Individuals  who  are  witnesses; 
complainants;  confidential  or 
nonconfidential  informants;  and  parties 
who  have  been  identified  by  the  BOP  or 
by  other  agencies,  by  constituent  units 


of  the  BOP,  or  by  members  of  the 
general  pubUc  as  potential  subjects  of  (V 
parties  to  an  investigation  imder  the 
jurisdiction  of  the  BOP,  OIA. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

Information  relating  to  investigations, 
including: 

a.  Letters,  memoranda,  and  other 
docimients  citing  complaints  of  alleged 
criminal,  dvil  or  administrative 
misconduct 

b.  Investigative  files  which  include: 
Reports  of  investigations  to  resolve  ' 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affidavits  or  records  obtained  during 
investigations;  prior  criminal  or 
noncriminal  records  of  individuals  as 
they  relate  to  the  investigations;  reports 
from  or  to  other  law  enforcement 
bodies;  information  obtained  torn 
informants  and  identifying  data  with 
respect  to  such  informants;  nature  of 
allegations  made  against  stispects  and 
identifying  data  concenung  such 
subjects:  and  public  source-materials. 

AUTHOMTYfOR  MAMTEMANCE  Of  THE  8YSTBI: 

Inspector  General  Act  of  1978,  5 
U.S.C.  App.,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988. 

PURPOSr 

The  BOP,  OIA  will  maintain  this 
system  of  records  in  order  to  conduct  its 
responsibilities  pursuant  to  the 
Inspector  General  Act  of  1978,  5  U.S.C 
App.,  as  amended  by  the  Inspector 
General  Act  Amendments  of  1988.  Tlie 
OIA  is  statutorily  directed  to  conduct 
and  supervise  investigations  relating  to 
programs  and  ofwrations  of  the  B(^:  to 
promote  economy,  efficiency,  and 
effiectiveness  in  the  administration  of 
such  programs  and  operations;  and  to 
prevent  and  detect  fraud,  waste  and 
abuse  in  such  programs  and  operations. 
Accordingly,  the  records  in  this  system 
are  used  in  the  course  of  investigating 
individuals  and  entities  suspected  of 
having  committed  illegal  or  unethical 
acts  and  in  conducting  relating  criminal 
prosecutions,  civil  proceedings,  or 
administrative  actions. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMO  CATEQ0RK8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

Records  in  this  system  may  be 
disclosed  as  follows: 

a.  In  the  event  that  records  indicate  a 
violation  or  potential  violaticm  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or  • 
by  rule,  regulation,  or  order  pursuant 
thereto,  or  if  records  indicate  a  violation 
or  potential  violation  of  the  terms  of  a 


44902 Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29,  1995  /  Notices 


contract  or  grant,  the  relevant  records 
may  be  disclosed  to  the  appropriate 
agency,  whether  Federal,  State,  local, 
foreign  or  international,  charged  with 
the  responsibility  of  investigating  or 
prosecuting  such  violation,  enforcing  or 
implementing  such  statute,  rule, 
regulation  or  order,  or  with  enforcing 
the  term  of  such  contract  or  grant. 

b.  A  record  may  be  disclosed  to  a 
Federal,  State,  local,  foreign  or 
international  agency,  or  to  an  individual 
or  organization  when  necessary  to  elicit 
information  which  will  assist  an 
investigation,  inspection  or  audit. 

c.  A  record  may  be  disclosed  to  a 
Federal,  State,  local,  foreign  or 
international  agency  maintaining  civil, 
criminal  or  other  relevant  information  if 
necessary  to  obtain  information  relevant 
to  a  BOP  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  or 
revocation  of  a  hcoise,  grant  or  other 
benefit. 

d.  A  record  may  be  disclosed  to  a 
Federal,  State,  local,  foreign  or 
international  agency  in  response  to  its 
request  in  connection  with  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  letting  of 
a  contract  or  the  issuance  or  revocation 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  reqiiesting  agency's 
decision  on  the  matter. 

e.  A  record  may  be  disclosed  to  a 
Member  of  Congress  or  sttiff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of,  and  the  request  of,  the 
individual  who  is  the  subject  of  the 
record. 

f.  Relevant  records  may  be  disclosed 
to  an  administrative  forum,  including 
Ad  Hoc  forums,  which  may  or  may  not 
include  an  Administrative  Law  Judge, 
and  which  may  or  may  not  convene 
pubhc  hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  National  Labor 
Relations  Board,  or  other  agencies  with 
similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  the  subject  of  0L\ 
investigations  and/or  who  are  covered 
by  this  system,  including  (but  not 
limited  to)  decisions  to  effect  any 
necessary  remedial  actions,  e.g.,  the 
initiation  of  debt  collection  activity, 
disciplinary  and/or  other  appropriate 


personnel  actions,  and/ or  other  law 
enforcement  related  actions,  where 
appropriate. 

g.  A  record  may  be  disclosed  to 
complainants  and/or  victims  to  the 
extent  necessary  to  provide  such 
persons  with  information  concerning 
the  results  of  the  investigation  ot  case 
arising  from  the  matters  of  which  they 
oomplained  and/or  of  which  they  were, 
a  victim. 

h.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C  2904  and 
2906. 

POUCtES  ANO  PRACTICES  FOfl  STOWNO, 
RETIUEVMQ,  ACCE88MQ,  RETAMatQ  AND 
DISPOaNQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  file  jackets  and 
electronically  in  office  automation 
equipment 

retrkvabuty: 

Entries  are  arranged  alphabetically 
and  are  retrieved  with  reference  to  the 
surnames  of  the  individuals  covered  by 
this  system  of  records. 

SAFEGUARDS: 

Information  and/or  manual  records 
are  stored  in  safes,  locked  filing 
cabinets,  and  office  automation 
equipiiient  in  secured  rooms  or  in 
guarded  buildings,  and  accessed  only  by 
authorized,  screened  persoimel. 

RETEKTION  AND  OKPOSAU 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  22. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Director/General  Counsel, 
Office  of  General  Coimsel,  Federal 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington,  DC  20534. 

NOmCATION  PR0Ca>URE: 

Inqiiiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempted  from  this  requirement 
pursuant  to  5  U.S.C.  552a  (j)(2),  {kKD, 
and  (k)(2).  To  the  extent  that  this  system 
of  records  is  not  subject  to  exemption, 
it  is  subject  to  access.  A  determination 
as  to  exemption  shall  be  made  at  the 
time  a  request  for  access  is  received.  A 
request  for  access  to  records  contained 
in  this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 


marked  "Privacy  Act  Request."  Include 
in  this  request  the  full  name  of  the 
individual  involved,  his  or  her  current 
address,  date  and  place  of  birth, 
notarized  signature,  and  any  other 
identifying  number  or  information 
which  may  be  of  assistance  in  locating 
the  record.  The  requester  shall  also 
provide  a  return  address  for  transmitting 
t^e  information.  Access  requests  shall 
be  directed  to  the  System  Manager  Usted 
above. 

CONTESTSra  RECORD  PROCEDURES: 

The  major  part  of  this  system  is 
exempted  from  this  requirement 
pursuant  to  5  U.S.C.  552a  (j)(2).  (k)(l) 
and  (k)(2).  To  the  extent  that  this  system 
of  records  is  not  subject  to  exemption, 
it  is  subject  to  access  and  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  contest  is 
received.  Requesters  shall  direct  their 
request  to  the  System  Manager  Usted 
above,  stating  clearly  and  concisely 
what  information  is  being  contesteid,  the 
reason  for  contesting  it,  and  the 
proposed  amendment  to  the 
information. 

RECORD  SOURCE  CATEGORIES: 

The  subjects  of  investigations; 
individuals  with  whom  die  subjects  of 
investigations  are  associated;  currant 
and  former  BOP  officers  and  employees: 
officials  of  Federal,  State,  local  and 
foraign  law  enforcement  and  non-law 
enforcement  agencies;  private  citizens, 
witnesses;  confidential  and 
nonconfidential  informants;  and  public 
source  materials. 

SYSTEMS  EXaVTED  FROM  CERTAM  PROVISIONS 
OFTNEACT: 

The  Attorney  General  has  exempted 
this  system  fi*om  subsections  (c)  (3)  and 
(4),  (d),  (e)  (1),  (2),  (3),  (5).  and  (8)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2).  In  addition,  the  system 
has  been  exempted  from  subsections 
(c)(3),  (d)  and  (e)(1)  pursuant  to 
subsections  (k)(l)  and  (k)(2).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 
[FR  Doc.  95-21343  Filed  8-28-95;  8:45  am) 

BILUNO  COCC  4410-06-M 


Antitrust  Division 

Correction 

AQENCY:  Department  of  Justice. 
SUMMARY:  In  notice  United  States  v.  FTD 
Corporation  which  appears  in  Vol.  60. 
No.  154  on  page  40859,  in  the  issue  of 
Thursday,  August  10, 1995,  make  the 
following  correction: 


/ 


Federal  Register  /  Vol.  60,  No.  167  /  Tuesday.  August  29,  1995  /  Notices 


44903 


On  page  40859  in  the  second  coliunn, 
the  third  paragraph,  line  6,  the  address 
listed  as  3525  7th  Street,  NW.,  is 
incorrect. 

Instead  of  3525  7th  Street  NW.,  the 
address  should  read.325  7th  Street  NW., 
Washington,  DC  20530. 

Dated:  August  22, 1995. 
tebecca  P.  Dick, 

Deputy  Director  of  Operations,  Antitrust 
Division. 
JFR  Doc.  95-21317  Filed  8-28-95;  8:45  am] 

SSJJNQ  CODE  4410-01-M 


pEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposad  Information  Collection 
Requaet  SulMnittad  for  Public 
Commant  and  Racommandationa; 
Application  for  Continuation  of  Daath 
Benefits  for  Studant 

action:  Notice. ■ 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
c»nduct8  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opporttmity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
AppUcation  for  Continiution  of  Death 
Benefits  for  Student,  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the 
employee  listed  below  in  the  ADDRESSEE 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  29, 
1995.  Written  comments  should  address 
the  accuracy  of  the  burden  estimates 
and  ways  to  minimize  the  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 
addressee:  Ms.  Patricia  Forkel,  Office 
of  Management,  Administration  and 
Planning.  U.S.  Department  of  Labor,  200 


Constitution  Avenue  NW.,  Room  S- 
3201,  Washington,  DC  20210,  (202)  219- 
7601  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs,  which  administers  \he 
Longshore  and  Harbor  Workers 
Compensation  Act,  uses  this  form  as  an 
application  for  continuation  of  death 
benefits  for  a  dependent  who  is  also  a 
student. 

n.  Continuation  of  this  information 
collection  is  necessary  for  the  Agency  to 
determine  the  proper  status  of  a  student 
and  his/her  continued  entitiement  to 
benefits. 

Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Application  for  Continuation  of 

Death  Benefits  for  Student 
OMB  Number:  1215-0073 
Agency  Number:  LS-266 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households;  Businesses  or  other  for- 
profit 
Number  of  Respondents:  43 
Estimated  Time  per  Respondent:  30 

minutes 
Total  Burden  Hours:  22. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  Auigust  23, 1995. 
Cecily  A.  Raybura, 

Director,  Division  of  Financial  Management, 

Office  of  Management,  Administration  and 

Planning,  Employment  Standards 

Administration. 

(FR  Doc.  95-21423  Filed  8-28-95;  8:45  am] 

BILUNQ  CODE  4Sie-t7-M 

Mine  Safety  and  Health  AdminlstFation 
RIN:  121»-AA74 

Public  Worltshops  on  Miners' 
Exposure  to  Diesel  Particulate 

AGENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  co-sponsor 
with  the  Bureau  of  Mines  three 
workshops  to  discuss  miners'  exposure 
to  diesel  particulate.  The  purpose  of  the 
workshops  is  to  discuss  the  potential 
health  risks  to  miners  from  exposure  to 
diesel  particulate,  technologies  available 
to  measure  and  to  control  diesel 


particulate  in  mine  environments,  and 
regulatory  or  other  approaches  to  ensure 
that  a  healthful  work  environment  is 
maintained.  The  workshops  are 
intended  as  a  forum  for  those  who  have 
a  stake  in  limiting  the  exposure  of 
miners  to  diesel  particulate. 

DATES:  The  workshops  will  be  held  as 
follows: 

1.  September  12  and  13, 1995,  at  the 
National  Mine  Health  and  Safety 
Academy  in  Beckley,  West  Virginia. 

2.  October  6, 1995,  in  Mt.  Vernon, 
Illinois. 

3.  October  11  and  12, 1995,  in  Salt 
Lake  Qty,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Gaskill,  Division  of  Educational 
Policy  and  Development,  Mine  Safety 
and  Health  Administration,  Arlington, 
Virginia,  703-235-1400  or  by  fax:  703- 
235-9412. 

SUPPLEMENTARY  INFORMATION:  Several 
studies  have  foimd  diesel  particulate 
matter  to  present  a  potential  health  risk 
to  workers.  The  workshops  will  bring 
together  persons  and  organizations  who 
have  an  interest  in  controlUng  the 
exposure  of  miners  to  particvdate  in 
diesel  exhaust.  These  will  include  mine 
operators,  labor  unions,  trade 
organizations,  engine  manufacturers, 
fuel  producers,  exhaust  aftertreatment 
manufacturers,  and  academia. 
Registration  materials  may  be  obtained 
from  Keith  Gaskill,  MSHA's  contact 
person.  There  is  no  fee  for  attending  the 
workshops;  however,  attendance  is 
limited  by  space  available. 

September  1 2-1 3. 1 995:  v 

The  two  day  worlcshop  at  the  National 
Mine  Health  and  Safety  Academy  in 
Beckley.  West  Virginia,  will  begin  with 
registration  starting  at  7:00  a.m.  and  the 
welcoming  address  at  8:00  a.m.  on 
Tuesday,  September  12, 1995.  The 
workshop  will  end  at  4:00  p.m.  on 
Wednesday,  September  13, 1995. 

October  6,  1995: 

The  one  day  workshop  in  Mt.  Vemon, 
Illinois,  will  begin  with  registration 
starting  at  7:00  a.m.  and  the  welcoming 
address  at  8:00  a.m.  on  Friday,  October 
6, 1995.  The  woritshop  will  end  at  5:00 
p.m.  the  same  day. 

October  11-12.  1995: 

The  one  and  one-half  day  woikshop 
in  Salt  Lake  Qty,  Utah,  will  begin  with 
registration  starting  at  12:00  noon  and 
the  welcoming  address  at  1:00  p.m.  on 
Wednesday,  October  IX.  1995.  The 
workshop  will  end  at  4:00  p.m.  on 
Thursday,  October  12,  1995. 
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Dated:  August  23. 1995. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  95-21371  Filed  8-28-95;  8:45  am) 

BtUJNQ  COOE  4S10-43-P 


Pension  and  Welfare  Benefits 
Administration 

[Prohit>itad  Transaction  Exemption  95-71; 
Exemption  Application  No.  0-09582,  et  al.] 

Grant  of  individual  Exemptions; 
Retirement  Plan  for  Empioyeee  of 
United  Jewish  Appeal-Federation  of 
Jewish  Philanthropies  of  New  Yortc, 
Inc.  and  Affiliated  Agencies  and> 
instltations  (the  Plan),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTKMt:  Giant  of  Individual  Exemptions. 

SUIMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Secxirity  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  wen  published  in  the  Fedend' 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  omiments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Retirement  Plan  for  ^nployees  of 
United  Jewish  Appeal-Federation  of 
Jewish  Philanthrqiies  of  New  York, 
Inc.  and  Affiliated  Agencies  and 
Institutioiis  jtfae  Plan)  Located  in  New 
York.  New  Yrnrkr 

[Prohibited  Transaction  ExemptioD  95-71; 
Exemption  Application  No.  I>-09S82] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fit>ra  the  application 
of  section  4975  of  the  Code,  by  reascm 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  effective  May 
29, 1990,  to  the  past  purchase  and  sale 
of  certain  securities  (the  Securities)  on 
May  29, 1990,  between  the  Plan  and  the 
raidowment  fund  (the  Fimd)  of  the 
United  Jewish  Appeal-Federation  of 
Jewish  Philanthropies  of  New  York,  Inc. 
(the  Federation),  a  sponsor  of  the  Plan 
and  a  party  in  intesest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  transfer  of  the  Securities  was 
a  one-time  cash  transaction: 

(b)  The  transaction  was  at  fair  market 
value  as  determined  by  the  closing 
prices  on  May  25, 1990,  on  the  New 
York  Stock  Exchange  (NYSE)  and  die 
American  Stock  Exchange  (AMEX); 

(c)  The  Plan  paid  no  commissions 
with  respect  to  the  transaction; 

(d)  The  Federation  determined  upon 
consultation  with  Delaware  Investment 
Advisors  to  engage  in  the  transaction; 

(e)  The  Securities  transferred  from  the 
Fund  to  the  Plan  were  all  listed  on 
eitiier  the  NYSE  or  AMEX.  and 
constituted  exacUy  a  50%  pro  rata  share 
of  all  the  securities  then  owned  by  the 
Fimd;  and 

(f)  Over  a  three  plan  year  period,  the 
Federation  will  contribute  $513,009.39 
to  the  Plan  to  make  up  the  loss 
sustained  by  the  Plan  when  the 
Securities  were  sold  out  of  the  Plan 
portfolio. 

EFFECTIVE  DATE:  Thisoxemption  will  be 
effective  as  of  May  29, 1990. 


For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29, 1995  at  60  FR  33860/33861. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  {This  is  not  a  toll-free 
niunber.) 

Apartment  Laundries,  Inc.  Profit 
Sharing  Plan  (the  Plan),  Locatedin 
Tulsa,  Oklahoma 

(Inhibited  Transaction  Exemption  95-72; 
Application  No.:  D-09835J 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fitjm  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  throu^  (E)  of 
the  Code  shall  not  apply  to  the  lease 
(the  Lease)  of  improved  property  (the 
Property)  by  the  individual  account  of 
James  L.  Sharp  (the  Account^in  the  Plan 
to  Apartment  Laundries,  a. party  in 
interest  widi  respect  to  the  Plan 
provided  that  the  following  conditions 
are  met:  (1)  the  terms  of  the  Lease  are 
and  will  remain  at  least  as  favorable  as 
the  Plan  could  obtain  in  an  arm's  length 
transaction  with  an  unrelated  party;  (2) 
the  Pr^jerty's  fair  market  rental  value- 
has  been  and  will  continue  to  be 
determined  on  an  aimual  basis  by  a 
qualified,  independent  appraiser;  and 
(3)  the  fair  market  value  of  the  Property, 
as  determined  by  a  qualified, 
independent  appraiser,  represents  no 
more  than  25%  of -value  of  the  assets  in 
the  Account. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
12. 1995  at  60  FR  35942. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison.  Padams,  of  the  Department, 
telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

General  Motora  Hourly-Rate  Employees 
Pension  Plan,  Genmal  Motora 
Retirement  Program  for  Salaried 
Employees  (the  Salaried  Plan),  Saturn 
Indiividual  Retirement  Plan  for 
Represented  Team  Membera,  Saturn  - 
Personal  Choices  Retirement  Plan  for 
Non-Represented  Team  Membera,  and 
Employees'  Retirement  Plan  for  GMAC 
Mortgage  Corporaticm  (collectively,  the 
Plans)  Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  95-73; 
Exemption  Application  Nos.  5-09859 
through  D-098e3] 

Exemption 

The  restrictions  of  sections  406(a)  of 
the  Act  and  the  sanctions  resulting  fium 
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the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  April  9, 1994,  to  the 
acquisition  by  the  Plans  of  limited 
partnership  interests  (the  Interests)  in 
APA  Excelsior  III,  L.P.  from 
Metropolitan  Life  Insurance  Company 
(Metropolitan),  a  party  in  interest  with 
respect  to  the  Plans;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  were  at  least  as  favOTable  to 
the  Plans  as  those  which  the  Plans 
could  obtain  in  an  ardi's-length 
transaction  with  an  unrelated  party; 

(B)  Metropohtan  is  not.  and  has  not 
been,  a  fiduciary  with  respect  to  any 
assets  of  the  Plans  involved  in  the 
transaction; 

(C)  The  transaction  was  a  one-time 
transaction  for  cash  in  which  the 
purchase  price  did  not  exceed  the  fair 
market  value  of  the  Interests; 

P)  The  methodology  for  determining 
the  fair  market  value  of  the  Interests  was 
in  accordance  with  standards 
maintained  by  professional  ventiu« 
capital  valuation  specialists  for  the 
valuation  of  limited  partnerahip 
Interests  in  venture  capital  partnerahips; 
and 

(E)  Metropolitan  did  not  participate  in 
the  Plans'  determination  of  the  fair 
market  value  of  the  Interests. 
EFFECnVE  DATE:  This  exemption  is 
effective  as  of  April  9, 1994. 

For  a  more  complete  statement  of  the 
£Bcts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  Jime 
29, 1995  at  60  FR  33861. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

First  aBd  Farmen  Bank  of  Somerset, 
Inc.  (the  Bank)  Located  in  Somerset, 
Kentucky 

[Prohibited  Transaction  Exemption  95-74; 
Application  Numbers  D-09921  through  D- 
09926] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
as  of  April  25. 1095.  to  the  cash  sale  of 
certain  collateralized  mortgage 
obligations  (CMOs)  held  by  six 
employee  benefit  plans  for  which  the 
Bank  acts  as  trustee  (the  Plans)  to  the 
Bank,  a  party  in  interest  with  respect  to 
the  Plans. 


This  exemption  is  subject  to  the 
following  conditions: 

(1)  Each  sale  was  a  one-time 
transaction  for  cash; 

(2)  Each  Plan  received  an  amoimt  that 
was  equal  to  the  greater  of:  (a)  the 
outstanding  principal  balance  for  each 
CMO  owned  by  the  Plans,  plus  accrued 
but  unpaid  interest,  at  the  time  of  the 
sale;  (b)  the  amortized  cost  for  each 
CMO  owned  by  the  Plans,  plus  accrued 
but  unpaid  interest,  as  determined  by 
the  Bank  on  the  date  of  the  sale;  or  (c) 
the  &ir  market  value  of  each  CMO 
owned  by  the  Plans  as  determined  by 
the  Bank  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealere  or  pricing  services 
independent  of  the  Bank  at  the  time  of 
the  sale; 

(3)  The  Plans  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale; 

(4)  The  Bank,  as  trustee  of  the  Plans, 
determined  that  the  sale  of  the  CMOs 
was  in  the  best  interests  of  each  of  the 
Plans  and  their  participants  and 
beneficiaries  at  the  time  of  the 
transaction; 

(5)  The  Bank  todc  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  in 
coimection  with  the  transactions;  and 

(6)  Each  Plan  received  a  reasonable 
rate  of  return  on  the  CMOs  during  the 
period  of  time  that  it  held  the  CMOs. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  25, 1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  Notice  published 
on  June  29, 1995,  at  60  FR  33864. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Construction  Laboren  Pension  Trust 
for  Southern  California  (the  Trurt) 
Located  in  El  Monte,  California 

[Prohibited  Transaction  Exemption  95-75; 
Application  No.  D-099321 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  &t)m 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  P)  of  the  Code,  shall  not  apply, 
effective  December  22, 1989,  to  the 
leasing  (the  Lease)  of  space  in  a 
commercial  office  building  owned  by 
4401  Santa  Anita  Corporation  (the 
Corporation),  a  corporation  that  is 
wholly-owned  by  the  Trust,  to 
American  Benefit  Plan  Administratora, 


Inc.,  a  party  in  interest  with  respect  to 
the  Trust 

This  exemption  is  conditioned  on  the 
following  requirements:  (1)  The  terms  of 
all  such  leasing  arrangements  have 
been,  and  will  remain,  at  least  as 
favorable  to  the  Trust  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party;  (2) 
an  independent,  qualified  fiduciary 
determined,  at  the  Lease's  inception, 
that  the  Lease  was  in  the  best  interests 
of  the  Trust  and  its  participants  and 
beneficiaries;  (3)  an  independent, 
qualified  fiduciary  has  monitored  and 
will  continue  to  monitor  the  Lease  for 
the  Trust  and  the  terms  and  conditions 
of  the  exemption;  and  (4)  the  rental 
charged  by,  and  paid  to,  the  Corporaticm 
under  the  Lease  has  been,  and  will 
continue  to  be,  the  fair  market  rental 
value  of  the  premises  as  determined  by 
an  independent,  qualified  appraiser. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  22, 1989. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
22, 1995  at  60  FR  27125. 
FOR  FURTHER  INFORMATION  CONTACT:  Kfr. 
E.  F.  WilUams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  niunber.) 

General  Informaticm 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
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not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washiagton,  D.C,  this  24th  day 
of  August,  1995. 

Ivan  Straafisid, 

Dinctor  of  Exemption  Detenninations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc  95-21392  Filed  8-28-95;  8:45  am] 
aaUNQ  COM  4S10-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Node*  96-078] 

NASA  Advisory  Council;  Ufe  and 
Microgravlty  ScianoM  and 
Applications  Advisory  Commlttes; 
Aerospaes  Macflcine  and  Occupational 
Haalth  Advisory  Subcommittaa 
Maallny 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Fednal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Kficrogravity 
Sciences  and  Applications  Advisory 
Committee,  Aerospace  Medicine  and 
Occupational  Health  Advisory 
Subcommittee. 

dates:  September  27. 1995, 8:30  a.m.  to 
5:30  p.m.;  and  September  28. 1995. 8:30 
a.m.  to  12:30  p.m.. 

ADDRESSES:  Room  MIC  6  (HQ6H46). 
NASA  Headquarters,  300  E  Street,  SW, 
Washington.  DC  20S46. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Earl  Ferguson,  Code  UO,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4538. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 


Thursday,  September  28, 1995,  from 
11:00  a.m.  to  11:30  a.m.  in  accordance 
with  5  U.S.C.  522b  (c)(6),  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows:  ° 

— ^Mir  18  Medical  Operations 
— ^Medical  Plan  for  Monitoring, 

Normative  Data,  and  Coimtermeasures 
— ^Medical  Requirements  Process 
— Human  Research  Issues 
— ^Life  Sciences  Research  Institute 
— Discussin  of  Long  Range  Research 

Requirements 
— Discussion  of  Committee 

Communications 
— Occupational  Health  and  Aviation 

Health  Center  Variances,  Futiue 

Considerations 
— Discussion  of  Action  Items 
— Summary  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register 

Dated:  August  23. 1995. 
Danalee  Graen, 

Chief.  Management  Controls  Office .  National 
Aeronautics  and  Space  Administration. 
[FR  Doc.  95-21416  Filed  &-2»-95;  8:45  am] 
MUMG  COM  7S10-01-«i 


NATIONALSCIENCE  FOUNDATION 

Spacial  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrfai 
Innovation;  NoUca  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  Septraiber  15. 1995. 

Mace:  Room  375,  National  Science 
Foimdation.  4201  Wilson  Boulevard 
Arlington.  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Tony  Centodocati. 
Program  Director,  SBIR  Office,  (703)  306- 
1390  or  John  Van  Rosendale.  QSE,  (703>  -  ' 
306-1962,  National  Science  Foundation, 
4201  Wilson  Boulevard  Arlington,  VA  22230 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  24, 1995. 
M.  Kabecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  95-21428  Filed  8-28-95;  8:45  am] 
BNJJNQ  CODE  7SS»41-M 


NUCLEAR  REGULATORY 
COMM»SION 

[Docket  Nos.  S&-321  and  50-368] 

Qaorgia  Poiwar  COm  at  al.;  Partial 
WRtKlrawai  of  Application  for 
Amendments  to  Facility  Operating 
Ucanaes 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  et  al.  (the  licensee),  to 
withdraw  a  proposed  revision  to  the 
local  power  range  monitor  (LPRM) 
calibration  frequency  which  was 
included  in  its  February  25, 1994, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  DRP-57 
and  NPR-5  for  the  Hatch  Nuclear  Plant, 
Unit  Nos.  1  and  2.  located  in  Appling 
Coimty,  Geor^a. 

The  Comimssion  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  August  18, 1995 
(59  FR  42607). 

The  amendments,  which  were  issued 
March  3, 1995,  replaced  the  previous 
Technical  Specifications  and  associated 
Bases  with  a  set  based  on  the  new 
Boiling  Water  Reactor  (BWR)  Owners 
Group  Standard  Technical 
Specifications,  NUREG-1433,  "Standard 
Technical  Specifications  General 
Electric  Plants,  BWR/4."  However,  the 
increase  of  the  LPRM  calibration 
frequency  could  not  be  approved 
without  further  justification  because  it 
was  outside  the  scope  of  the  conversion 
to  NUREG-1433. 

By  letter  dated  August  7. 1995.  the 
licensee  requested  that  the  LPRM     ' 
revision  be  withdrawn,  and  stated  that 
it  would  pursue  the  diange  as  a  separate 
issue. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  February  25, 1995, 
as  supplemented  by  letters  dated  July  8. 
August  8  and  31,  September  23,  October 
19.  and  November  1, 1994,  and  January 
19, 1995  (two  letters),  (2)  Amendments 
195  and  135  to  Facility  Operating 
Licenses  DPR-57  and  NPF-5  dated 
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March  3. 1995.  and  (3)  the  licensee's 
letter  dated  August  7. 1995.  which 
withdrew  the  proposed  revision  to  the 
LPRM  calibration  frequency.  The  above 
doctunents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  dociunsnt  room 
located  at  the  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley, 
Georgia. 

Dated  at  Rockville,  Md.,  this  22nd  day  of 
August.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour. 

Project  Manager.  Project  Directorate  11-2, 
Division  of  Reactor  Projects-I/D,  Office  of 
Nuclear  Reactor  Regulation. 
ffR  Doc  95-21388  Filed  8-28-95;  8:45  am] 
HUMQ  CODE  78*0-01-^ 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excaptad  Sarvica 

AQENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patiicia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INF0RMATK3N:  The  Office 
of  Persoimel  Management  pubUshed  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  imder 
the  Excepted  Service  provisions  of  5 
CFR  213  on  June  22, 1995  (60  FR 
32568).  had! vidua)  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  estabUshed  vmder 
Schedule  C  between  July  1, 1995,  and 
July  31, 1995,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30,  wiU  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  in  July  1995. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  July  1995. 

Schedule  C 

The  following  Schedide  C  authorities 
were  established  in  July  1995. 


Consumer  Product  Safety  Conunission 

Special  Assistant  (Legal)  to  the 
Commissioner.  Effective  July  26, 1995. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Agricultural  Research 
Service.  Effective  July  26, 1995. 

Area  Director  to  the  Deputy 
Administrator,  State  and  Coimty 
Operation,  Agricultural  Conservation 
and  StabiUzation  Service.  Effective  July 
26, 1995. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective  July 
21, 1995. 

Assistant  Director  for 
Commimications  to  the  Director,  Bureau 
of  the  Census.  Effective  July  21, 1995. 

Confidential  Assistant  to  the  Director 
of  Legislative,  Intergovernmental  and 
Public  Affairs.  Effective  July  21, 1995. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  July 
21, 1995. 

Director,  Executive  Secretariat  to  the 
Chief  of  Staff.  Effective  July  27, 1995. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  July  28. 1995. 

Department  of  Defense 

Special  Assistant  for  Demand 
Reduction  to  the  Deputy  Assistant 
Secretary  of  Defense  (I^ug  Enforcement 
PoUcy  and  Support).  Effective  July  20, 
1995. 

Chauffeur  to  the  Deputy  Secretary  of 
Defense.  Effective  July  27. 1995. 

Department  of  Education 

Confidential  Assistant  to  the  Special 
Assistant.  Effective  July  6. 1995. 

Special  Assistant  to  the  Secretary's 
Regional  Representative,  Region  IX. 
Effective  July  21, 1995. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  July  24, 
1995. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
July  24, 1995. 

Special  Assistant  to  the  Director. 
Office  of  PubUc  Affairs.  Effective  July 
28, 1995. 

Department  of  Energy 

Special  Assistant  to  the  Assistant 
Secretary  for  Environmental 
Management.  Effective  July  10, 1995. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Technical  and  Financial 
Assistance.  Effective  July  10. 1995. 


Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Director. 
Office  of  Commtmity  Services.  Effective 
July  10, 1995. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Human  Development 
Services,  Administration  for  Children 
and  Families.  Effective  July  14, 1995. 

Executive  Assistant  for  Legislative 
Projects  to  the  Assistant  Secretary  for 
Health.  Effective  July  17. 1995. 

Department  of  Housing  and  Urban 
Development 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effiective  July  24, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  PubUc  A&irs.  Effective 
July  24, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
JuW  27. 1995. 

Deputy  Assistant  Secretary  for  Plans 
and  PoUcy  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  July  27, 1995. 

Deputy  Assistant  for  Legislation  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  July  28,  1995. 

Assistant  tor  Congressional  Relations 
to  the  Assistant  Secretary  for 
Congressional  Relations.  Effective  July 
28, 1995. 

Department  of  the  Interior 

Special  Assistant  to  the  Deputy  Chief 
of  Staff.  Effective  July  28, 1995. 

Department  of  Labor 

Special  Assistant  to  the  Chief 
Economist.  Effective  July  6, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  PubUc  Affairs.  Effective 
July  19, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  of  Labor.  Effective  July  21. 
1995. 

Department  of  Treasury 

Attorney- Advisor  to  the  General 
Counsel.  Effective  July  10. 1995. 

Environmental  Protection  Agency 
Assistant  to  the  Deputy  Administrator 

for  External  Affairs.  Effective  July  10, 

1995. 
PoUcy  Advisor  to  the  Assistant 

Administrator.  Effective  July  10, 1995. 

Equal  Employment  Opportunity 
Commission 

Special  Assistant  to  the  Chairman. 
Effective  July  28. 1995. 

Farm  Credit  Administration 

PubUc  &  Congressional  Affairs 
Specialist  to  the  Director,  Congressional 
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and  Public  Affairs.  Effective  July  26, 
1995. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Executive  Associate  Director.  Effective 
July  10, 1995 

Special  Assistant  to  the  Controller. 
Effectivejuly  14, 1995. 

Staff  Assistant  to  the  Executive 
Associate  Director.  Effective  July  27, 
1995. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  to  the  Director, 
President's  Commission  on  White 
House  Fellowships.  Efiisctive  July  26, 
1995. 

Small  Business  Administration 

Executive  Assistant  to  the 
Administrator  of  the  Small  Business 
Administration.  Effective  July  6, 1995. 

Associate  Administrator  for  Field 
Operations  to  the  Administrator. 
Effective  July  6, 1995. 

U.S.  International  Trade  Commission 

Confidential  Assistant  to  the 
Chairman.  Effective  July  7, 1995. 

United  States  Tax  Court 

Trial  Clerk  to  the  Judge.  Efitsctive  July 
21, 1995. 

Anthnity:  5  U.S.C.  3301  and  3302;  EX). 
10577,  3  CFR  1954-1958  Camp.,  P.  218. 
Office  of  Personnel  Management 
LotraiiM  A.  Green, 
Deputy  DiTBCtor. 

[FR  Doc  95-21328  Filed  8-28-95;  8:45  am] 
■uwa  COW  ns^-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  0MB  Extension  of 
Approval  of  Collection  of  Information: 
Oistreas  Terminations  of  Single- 
Employer  Plans;  Standard 
Terminations  of  Single-Employer  Plans 

AGENCY:  Pension  Benefit  Giiaranty 

Corporation. 

ACnOH:  Notice  of  request  for  extension 

of  0MB  approval. 


SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  an  extension 
of  the  approval  by  the  Office  of 
Management  and  Budget  for  the 
collection  of  information  contained  in 
its  regulations  on  Distress  Terminations 
of  Single-Employer  Plans  (29  CFR  part 

2616)  and  Standard  Terminations  of 
Single-Employer  Plans  (29  CFR  part 

2617)  and  implementing  forms  and 


instructions.  Current  approval  of  this 
collection  of  information  expires  on 
December  31, 1995. 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project,  Washington,  DC 
20503.  The  request  for  approval  will  be 
available  for  public  inspection  at  the 
PBGC's  Communications  and  Public 
Affairs  Department,  Suite  240, 1200  K 
Street.  NW.,  Washington,  DC  20005- 
4026. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Catherine  B.  Klion,  Attorney, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026;  telephone  202-326-4024  (202- 
326-4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The  PBGC 
is  requesting  that  the  Office  of 
Management  and  Budget  extend  for 
three  years  its  approval  of  the  collection 
of  information  contained  in  the  PBGC's 
regulations  on  Distress  Terminations  of 
Single-Employer  Plans  (29  CFR  part 

2616)  and  Standard  Terminations  of 
Single-Employer  Plans  (29  CFR  part 

2617)  and  implementing  forms  and 
instructions. 

Under  section  4041  of  the  Employee 
Retirement  Income  Secxirity  Act  of  1974. 
as  amended  (19  U.S.C.  1341),  a  single- 
employer  pension  pian  may  terminate 
volimtarily  only  if  it  satisfies  the 
requirements  for  either  a  standard  or  a 
distress  terminations,  and  section 
4041(c),  for  distress  terminations,  a  plan 
administrate  wishing  to  terminate  a 
plan  is  required  to  submit  specified 
informaticm  to  the  PBGC  in  support  of 
the  proposed  termination  and  to  provide 
specified  information  regarding  the 
proposed  termination  to  third  parties 
(participants,  beneficiaries,  altmnate 
payees,  and  employee  organizations). 

The  PBGC  needs  the  required 
information  to  enable  it  to  ensure 
compliance  with  the  statutory  and 
regulatory  requirenwnts  for  terminations 
and  to  determine  whether  a  particular 
termination  may  be  completed.  Third 
parties  need  the  required  information 
for  that  they  will  be  informed  about  the 
status  of  their  plan's  proposed 
termination  and  about  their  benefits 
upon  termination. 

The  disclosures  to  third  parties 
contained  in  this  collection  of 
information  ciurently  are  not  subject  to 
the  requirements  of  the  Paperwork 
Reduction  Act  [Dole  v.  United 
Steelworkers  of  America,  494  U.S.  26 
(1990)).  However,  under  recent 
legislation,  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  No.  104-13, 109 


Stat.  163  (1995)),  these  disclosures  will ' 
be  subject  to  those  requirements 
effective  October  1, 1995. 

The  PBGC  estimates  that,  over  the 
next  three  years,  5000  plans  terminating 
in  standard  tenninations  and  40  plans 
terminating  in  distress  terminations  will 
be  subject  to  this  collection  of 
information  annually.  The  PBGC  further 
estimates  that  the  annual  burden  of  this 
collection  of  information  will  average 
6.48  hours  per  plan,  with  an  average 
total  annual  burden  of  32.653  hours. 

Issued  at  Washington,  DC  this  24th  day  of 
Aug..  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  95-21369  Filed  8-28-95;  8:45  am] 

MUMQ  COM  77W-01-M 


POSTAL  SERVICE 

Revised  PS  Form  3526,  Statement  of 
Ownership,  Management,  and 
Circulation 

AGENCY:  Postal  Service. 
ACTION:  Final  fonn. 

summary:  On  August  31, 1994,  the 
Postal  Service  published  for  public 
comment  in  the  Federal  Register  (59  FR 
45044-45047)  an  interim  edition  of  PS 
Form  3526,  Statement  of  Ownership, 
Management,  and  Circulation.  This 
notice  aimounces  that  the  Postal  Service 
has  adopted  this  interim  edition  with 
additional  minor  revisions. 

Publishers  are  required  to  provide  the 
Postal  Service  certain  information  for 
each  of  their  publications  authorized 
second-class  mail  privileges.  The  Postal 
Service  uses  information  from  PS  Form 
3526  to  determine  whether  these 
publications  continue  to  qualify  for 
such  privileges.  39  U.S.C.  3685. 
EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bokor.  (212)  613-6739. 
SUPPLEMENTARY  INFORMATION:  Publishers 
are  required  each  year  to  provide  the 
Postal  Service  certain  information  by 
October  1  for  each  of  their  publications 
authorized  second-class  mail  privileges. 
The  Postal  Service  uses  the  information 
to  help  determine  whether  the  second- 
class  publication  continues  to  qualify 
for  such  privileges.  39  U.S.C.  3685. 
Publishers  provide  this  information  by 
completing  PS  Form  3526,  Statement  of 
Ownership,  Management,  and 
Circulation,  and  submitting  it  to  the 
Postal  Service. 

PS  Form  3526  was  revised  on  an 
interim  basis  for  the  October  1, 1994, 
filing  requirement.  The  revised  form 
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nquired  publishers  o(  second-class 
publications  to  calculate  the  percentage 
of  paid  or  requested  circulation  of  each 
publication.  A  copy  of  the  form, 
showing  an  O&tober  1994  edition  date, 
was  reproduced  for  public  comment  in 
the  Federal  Register  on  August  31, 1994 
(59  FR  45044-45047).  No  comments 
were  received. 

The  final  version  of  the  form,  showing 
a  September  1995  edition  date,  contains 
only  two  additional  changes  to  the 
October  1994  edition.  This  version 
provides  space  for  including  a  contact 
name  and  telephone  niunber  and  space 
for  indicating  the  issue  date  in  which 
the  Statement  of  Owner^p  was 
printed.  The  form  also  includes  minor 
editorial  and  graphic  changes  that 
clarify  instructions  on  the  form. 

Publishers  may  use  either  the  October 
1994  edition  or  the  September  1995 
edition  of  PS  Form  3526  to  meet  the 
requirement  for  the  October  1  filing  of 
information  about  authorized  second- 
class  publications. 
Stanley  F.  Mirea, 
Chief  Counsel,  Legislative. 
|FR  Doc.  95-21391  Filed  8-28-95;  8:45  am) 
MJJNQ  COOE  7710-12-P 


National  Business  Partners'  Program 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  program. 

SUMMARY:  The  U.S.  Postal  Service  has 
implemented  the  National  Business 
Partners'  Program  for  developing 
working  relationships  between  its  Postal 
Business  Centers  (PBCs)  and  local 
service  vendors.  This  program  should 
generate  additional  business  activity  in 
mailing-related  industries  while 
increasing  awareness  of  postal  products 
and  services.  The  Business  Partners' 
Program  includes  a  seminar  on  postal 
products  and  services  that  is  required 
for  vendors  interested  in  participating. 
This  seminar  provides  vendors  with  a 
better  imderstanding  of  how  the  PBCs 
can  support  their  efforts  to  expand 
business. 

EFFECTIVE  DATES:  October  5  through 
November  30, 1995;  January  2  through 
February  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Your  local  post  office,  for  the  telephone 
number  of  the  nearest  Postal  Business 
Center;  or  the  Postal  Service  National 
Customer  Support  Center,  1-800-238- 
3150. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  has  developed  the  National 
Business  Partners'  Program  as  a  means 
of  identifying  local  service  vendors  that 
can  help  potential  business  mailers 


learn  how  to  benefit  from  using  the 
mail,  lower  their  postage  costs,  and 
prepare  their  mail  more  efficiently. 
Relationships  with  business  partners 
have  been  successfully  established  at 
the  national  and  local  level.  The 
objective  of  the  Postal  Service  is  to 
develop  and  maintain  these 
relationships  in  order  to  increase  mail 
volume  and  mutual  revenues. 

The  Business  Partners'  Program  is 
available  through  the  Postal  Service's 
network  of  Postal  Business  Centers  in 
100  locations  nationwide.  Prospective 
partners  are  third-party  vendors  that  can 
offer  business  mailers  such  services  as 
printing,  presorting,  prebarcoding, 
addressing,  and  direct  mail  marketing. 
Business  partners  are  strong  influencers 
of  the  customer  base  of  the  Postal 
Service  and  are  frequentiy  stakeholders 
in  the  entire  postal  distribution  and 
delivery  process.  Postal  Business 
Centers  are  currenUy  identifying  local 
vendors  and  mailing  to  them 
information  about  the  program. 

The  program  requires  vendors  to 
attend  a  tluee-part  seminar  that  covers 
mailpiece  design,  basics  of  postage 
discoimt  programs,  and  value-added 
products  and  services.  Participation  in 
the  seminar  enhances  a  vendor's 
knowledge  of  postal  products  and 
mailing  requirements,  while  developing 
a  working  relationship  with  the  local 
Postal  Business  Centers.  Each 
participant  in  the  program  will  receive 
a  seminar  certificate,  valid  for  1  year. 
Participation  in  a  Business  Partners' 
seminar  costs  $40  for  each  attendee. 
Group  rates  and  on-site  rates  are  also 
available. 

After  completing  the  seminar, 
participating  vendors  become  eligible  to 
be  listed  in  a  local  Business  Partners' 
directory.  Customers  seeking  assistance 
in  fulfilling  their  mailing  needs  can  use 
the  directory  as  a  reference  to  find 
vendors  that  specialize  in  mailing- 
related  services.  These  directories  will 
be  distributed  at  scheduled  Ad  Mail  and 
other  customer  education  seminars.  The 
validation  period  for  a  directory  Usting 
will  be  1  calendar  year,  and  vendors 
will  be  required  to  attend  the  three-part 
seminar  every  year  to  maintain  a  listing 
in  the  directory. 

The  Business  Partners'  program  is  one 
of  many  services  provided  by  the  Postal 
Business  Centers  for  local  business 
mailers.  Consultants  are  on  hand  at  the 
Postal  Business  Centers  to  help  mailers 
learn  how  to  qualify  for  discoimted 


postage  rates  and  use  the  postal  system 

more  efficiently. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  95-21390  Filed  8-28-95;  8:45  am) 

BtLUNQ  COOE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services,  Washington,  D.C. 
20549. 

Extension:  Form  15;  File  No.  270-170. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  extension  of  Form  15. 

Form  15  is  a  certification  of 
termination  of  a  registration  of  a  class  of 
security  under  Section  12(g)  or  a  notice 
of  suspension  of  duty  to  file  reports 
pursuant  to  Sections  13  and  15(d)  of  the 
Securities  Exchange  Act  of  1934.  Form 
15  is  filed  by  an  estimated  1,096  filers 
annually  for  a  total  burden  of  1 ,644 
hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  OMB  Clearance  Officer  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hoius  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Seciirities  and  Exchange 
Commission,  450  Fifth  Sti«et,  N.W., 
Washington,  D.C.  20549  and  Clearance 
Officer,  Project  No.  3235-0167,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building. 
Washington,  D.C  20503. 

Dated:  August  18, 1995. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  95-21355  Filed  8-28-95;  8:45  am) 
BILLMQ  COOE  WIO-OI-M 


\M.  No.  IC-21318;  812-773^ 

Consulting  Group  Capital  Markets 
Funds  and  Smith  Barney  Mutual  Funds 
Management  Inc.;  Notice  of 
Application 

August  23, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
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ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Consxilting  Group  Capital 
Maritets  Fimds  (the  "Trust"),  and  Smith 
Barney  Mutual  Funds  Management  Inc 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  the  provisions  of  section  15(a)  and 
rule  18f-2;  and  from  certain  proxy 
disclosure  requirements  set  forth  in  item 
22  of  Schedule  14A  under  the  Seciirities 
Exchange  Act  of  1934  (the  "Exchange 
Act");  items  2.  5(b)(iii),  and  16(a)(iii)  of 
Form  N-IA;  item  3  of  Form  N-14;  item 
48  of  Form  N-SAR;  and  sections  d- 
07(2){a).  (b).  and  (c)  of  Regulation  S-X. 
SUIMflARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  the 
Trust's  investment  adviser,  The 
Cons\ilting  Group  (a  division  of  Smith 
Barney  Mutual  Funds  Management  Inc.) 
(the  "Manager"),  to  enter  into  sub- 
advisory  agreements  on  behalf  of  the 
Trust  without  receiving  approval  by  the 
Trust's  shareholders,  and  permitting  the 
Trust  to  disclose  only  aggregate  sub- 
advisory  fees  for  each  series  of  the  Trust 
in  their  prospectiises  and  oth»  reports. 
FILING  DATES:  The  appUcation  was  filed 
on  June  6, 1991,  and  amended  and 
restated  on  August  11, 1993,  March  9, 
1994,  and  August  23, 1995. 
HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  18, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant.  222  Delaware  Avenue, 
Wilmington,  E)elaware  19801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fse  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repreaentatioiis 

1.  The  Trust  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  is  a  series  company 
currently  consisting  of  thirteen 
operating  series  (each  a  "Portfolio"  and. 
collectively,  the  "Portfolios").^  Shares 
of  the  Portfolios  are  available 
exclusively  to  participants  in  TRAK 
Personalized  Investment  Advisory 
Service  ('TRAK")  and  are  proposed  to 
be  made  available  to  other  investment 
advisory  services  offered  by  qualified 
professional  asset  managers.  TRAK  and 
other  investment  advisory  services  and 
the  Trust  are  designed  to  relieve 
investors  of  the  burden  of  devising  an 
asset  allocation  strategy  to  meet  their 
individual  needs  as  well  as  selecting 
individual  investments  within  the 
available  asset  categories. 

2.  The  Manager,  a  division  of  Smith 
Barney  Mutual  Funds  Management  Inc., 
is  a  registered  investment  adviser  that  is 
a  wholly  owned  subsidiary  of  Smith 
Barney  Holdings  Inc.,  which  in  txim  is 

a  wholly  owned  subsidiary  of  Travelers 
Group  Inc.  The  Trust  has  entered  into 
an  investment  management  agreement 
(the  "Management  Agreement")  with 
the  Manager  who,  in  turn,  has  entered 
into  an  investment  advisory  agreement 
("Advisory  Agreement")  with  one  or 
more  separate  registered  investment 
advisers  (each,  a  "Sub- Adviser")  to  the 
Portfolios.  It  is  the  Manager's 
tesponsibility  under  the  Management 
Agreement  to  select,  subject  to  the 
review  and  approval  of  the  board  of 
trustees  of  the  Trust  (the  "Board"),  Sub- 
Advisers  who  have  disting\iished 
themselves  by  able  performance  in  their 
respective  areas  of  expertise  in  asset 
management  and  to  review  their 
continued  performance.  Each  Sub- 
Adviser's  responsibilities  are  limited  to 
managing  the  assets  held  by  the 
Portfolio  it  serves  in  accordance  with 
the  Portfolio's  stated  investment 
objectives  and  policies. 

3.  Subject  to  the  supervision  and 
direction  of  the  Board,  the  Manager 
provides  to  the  Trust  investment 
management  evaluation  services  by 
performing  initial  due  diligence  on 
prospective  Sub- Advisers  for  each 


>  ApplicanU  alao  request  relief  with  respect  to 
any  series  of  the  Trust  organized  in  the  future  and 
for  any  open-end,  management  investment 
company  advised  by  the  Manager,  or  a  person 
controlling,  controlled  by  or  under  common  control 
with  the  Manager,  in  the  future,  provided  that  such 
investment  company  operates  in  substantially  the 
same  manner  as  the  Trust  and  complies  with  the 
conditions  to  the  requacted  order, 


Portfolio  and  thereafter  monitoring  Sub- 
Adviser  performance  through 
quantitative  and  qualitative  analysis,  as 
well  as  periodic  in-persoi^,  telephonic, 
and  written  ccmsiiltations  with  Sub- 
Advisers.  The  Manager  has 
responsibility  for  commimicating 
performance  expectations  and 
evaluations  to  Sub- Advisers  and 
ultimately  recommending  to  the  Board 
whether  Sub-Advisers'  contracts  should 
be  renewed,  modified,  or  terminated. 
The  Manager  also  is  responsible  for 
conducting  all  operations  of  the  Trust 
except  those  operations  contracted  to' 
the  Sub-Advisers  or  the  Trust's 
custodian,  transfiar  agent,  or 
administrator.  Each  Portfolio  pays  the 
Manager  a  fee  for  its  services,  and  the 
Manager  in  turn  pays  each  Sub- Adviser 
a  fee  for  the  services  it  provides  to  the 
Portfolio. 

4.  Smith  Barney  Mutual  Fund 
Management  Ina  ("Smith  Barney 
Mutual  Ftmd  Management")  serves  as 
the  Trust's  administrator  and  The 
Boston  Company  Advisors,  Inc. 
("Boston  Advisors"),  a  wholly  owned 
subsidiary  of  The  Boston  Company,  Inc., 
serves  as  the  Trust's  sub-administrator. 
Pursuant  to  its  administration 
agreement  with  the  Trust,  Smith  Barney 
Mutual  Fund  Management  provides 
senior  executive  management  for  the 
Trust  and  generally  oversees  and  directs 
all  aspects  of  the  lYust's  administration 
and  operation.  Boston  Advisors 
calculates  the  net  asset  value  of  the 
Portfolios'  shares  and  generally  assists 
in  various  aspects  of  the  Trust's       '»'r» 
administration  and  operation.  Each 
Portfolio  pays  Smith  Barney  Mutual 
Fimd  Management  a  fee  of  the  services 
provided  by  it  and  Boston  Advisors. 
Boston  Advisors  is  paid  a  portion  of  this 
fee. 

5.  Purchases  of  shares  of  a  Portfolio 
must  be  made  through  a  brokerage 
account  maintained  with  Smith  Barney 
Inc  ("SB").  SB,  through  its  Consulting 
Group  division  in  its  capacity  as 
investment  adviser  to  participants  in 
TRAK,  provides  advisory  services  in 
connection  with  investments  among  the 
Portfolios  by  identifying  the  investor's 
risk  tolerances  and  investment 
objectives,  identifying  and 
recommending  in  writing  an 
appropriate  allocation  of  assets  among 
the  PortfoUos  that  conforms  to  those 
tolerances  and  objectives,  and  providing 
on  a  periodic  basis  a  monitoring  report 
to  the  investor  containing  an  analysis 
and  evaluation  of  the  investor's  TRAK 
account  and  recommending  any 
appropriate  changes  in  the  allocation  of 
assets  among  the  Portfolios.  Investors 
pay  an  annual  fee  for  their  participation 
in  TRAK,  which  they  may  terminate  at 
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any  time.  Termination  of  a  TRAK 
account  must  be  accompanied  by  a 
redemption  order  for  all  Portfolio  shares 
held  in  the  account. 

6.  Applicants  request  an  order 
permitting  the  Manager  to  enter  into 
Advisory  Agreements  for  the  Portfolios 
without  obtaining  shareholder  approval, 
including  new  Advisory  Agreements 
necessitated  because  a  prior  Advisory 
Agreement  terminated  as  a  result  of  an 
assignment  (as  defined  in  section  2(a)(4) 
of  the  Act).  Although  shareholders  will 
not  vote  on  Sub-Adviser  changes, 
applicants  will  provide  shareholders 
with  an  information  statement  that 
includes  all  the  information  about  a  new 
Sub-Adviser  or  Advisory  Agreement 
that  would  be  included  in  a  proxy 
statement.  The  Management  Agreement 
between  the  Manager  and  the  'Trust 
would  in  all  cases  be  subject  to  the 
shareholder  voting  reqoirements  of  the 
Act. 

7.  Applicants  propose  to  disclose 
(both  as  a  dollar  amotmt  and  as  a 
percentage  of  a  Portfolio's  net  assets)  in 
the  Trust's  registration  statement  and 
other  public  documents  only  the 
aggregate  amount  of  fees  paid  by  the 
Manager  to  all  the  Sub- Advisers  of  a 
Portfolio  ("Aggregate  Fee  Disclosure"). 
Aggregate  Fee  Disclosure  means:  (a)  the 
total  advisory  fee  charged  by  the 
Manager  with  respect  to  each  Portfolio; 
(b)  the  aggregate  fees  paid  by  the 
Manager  to  all  Sub- Advisers  managing 
assets  of  each  Portfolio;  and  (c)  the  net 
advisory  fee  retained  by  the  Manager 
with  respect  to  each  Portfolio  after  the 
Manager  pays  all  Sub- Advisers 
managing  assets  of  the  Portfolio.  The 
"Aggregate  Fee  Disclosure"  also  will 
include  separate  disclosiue  of  any  fees 
paid  to  any  Sub-Adviser  who  is  an 
^liated  person  (as  defined  in  section 
2(a)[3)  of  the  Act)  of  the  Trust  or  the 
Manager  other  than  by  reason  of  serving 
as  a  Sub-Adviser  to  a  Portfolio  (an 
"AffiUated  Sub-Adviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  makes  it  imlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  which  precisely  describes  all 
compensation  to  be  paid  thereunder  and 
which  has  been  approved  by  a  majority 
of  the  investment  company's 
outstanding  securities.  Rule  18f-2 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval 

2.  Applicants  state  that  primary 
responsibility  for  management  of  the 
Trust,  in  particular,  the  selection  and 
supervision  of  the  Sub- Advisers,  is 


vested  in  the  Manager,  subject  to 
oversight  and  approval  by  the  Board. 
Applicants  point  out  that  the  cover  page 
of  the  Trust's  prospectus  makes  clear 
that  the  Manager  is  the  primary  service 
provider  to  the  Trust  Applicants  argue 
that  the  distinctly  different  structure  of 
the  Trust  renders  the  identity  of  a  Sub- 
Adviser  of  a  Portfolio  less  relevant  to 
the  investment  decisions  of 
shareholders  of  that  Portfolio. 
Applicants  believe  that  investors  who 
seek  the  investment  advice  of 
Consulting  Group  at  any  other 
professional  asset  manager  typically 
have  determined  that  they  are  unwilling 
to  assume  the  burden  of  selecting  an 
appropriate  mix  of  investment  media  to 
attain  their  investment  objectives,  let 
alone  the  appropriate  money  manager  or 
managers  to  make  specific  investments 
in  acccxd  with  those  objectives. 

3.  Applicants  also  assert  that  the 
ability  to  enter  into  Advisory 
Agreements  without  shareholders 
approval  would  permit  the  Manager  to 
perform  to  the  fidlest  extent  the 
principal  function  the  Portfolios  are 
paying  it  to  perform — selecting  Sub- 
Advisers,  monitoring  their  performance, 
and  changing  Sub-Advisers  when 
appropriate.  To  require  that 
shareholders  approve  each  new  Sub- 
Adviser  would  result  not  only  in 
unnecessary  administrative  expense  to 
the  PortfoUos,  but  could  result  in 
harmful  delays  in  executing  changes  in 
Sub-Advisers  that  the  Manager  and  the 
Trustees  may  determine  are  necessary. 

4.  Form  N-IA  is  the  registration 
statement  used  by  open-end 
management  investment  companies  to 
register  their  securities  under  the  Act 
and  imder  the  Securities  Act  of  1933 
(the  "Securities  Act").  Items  2,  5(b)(iii), 
and  16(a)((iii)  of  Form  N-lA  require  the 
Fimds  to  disclose  in  their  prospectuses 
the  investment  adviser's  compensation 
and  the  method  of  computing  the 
advisory  fee. 

5.  Item  3  of  Form  N-14,  the 
registration  form  for  business 
combinations  involving  mutual  funds, 
requires  the  inclusion  of  a  "table 
showing  the  current  fees  for  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction  using  the  format 
prescribed"  in  item  2  of  Form  N-lA. 

6.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  imder  the  Exchange  Act. 
Item  22  of  Schedule  14A  sets  forth  the 
requirements  concerning  the 
information  that  must  be  included  in  a 
proxy  statement.  Item  22(a)(3)(iv) 
requires  a  proxy  statement  for  a 


shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
increased  to  include  a  table  of  the 
ciuxent  and  pro  forma  fees  using  the 
format  prescribed  in  item  2  of  Form  N- 
lA.  Items  22(c)(l)(ii),  22(c)(l)(iii), 
22(c)(8),  and  22(c)(9).  taken  together, 
require  that  a  proxy  statement  for  a 
shareholder  meeting  at  which  an 
advisory  contract  is  to  be  voted  upon 
shall  include  the  "rate  of  compensation 
of  the  investment  adviser,"  the 
"aggregate  amoimt  of  the  investment 
adviser's  fee,"  the  "terms  of  the  contract 
to  be  acted  upon,"  and,  if  a  change  in 
fees  is  proposed,  the  existing  and 
proposed  rate  schedule  for  advisory  fees 
paid  to  their  advisers,  including  the 
Sub-Advisers. 

7.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  SEC  by  registered 
investment  companies.  Item  48  of  Form 
N-SAR  provides  that  the  Trust  must 
disclose  the  rate  schedule  for  advistvy 
fees  paid  to  their  advisers,  including  the 
Sub-Advisers. 

8.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of  the 
registration  statements  and  shareholders 
reports  filed  with  the  SEC  under  the  Act 
and  under  the  Securities  Act.  Items  6- 
07(2)(a),  (b),  and  (c)  of  Regulation  S-X 
require  that  the  Trust's  financial 
statements  contain  information 
concerning  fees  paid  to  the  Sub- 
Advisers. 

9.  Applicants  state  that  all 
shareholders  of  the  Trust  will  be  fully 
advised  of  the  fees  charged  by  the 
Manager  for  its  management  services 
because  these  fees  will  be  disclosed  in 
the  Trust's  prospectus.  The  fees  paid  to 
the  Manager  reflect  the  total  costs  and 
expenses  (including  Sub-Advisers' 
compensation)  to  the  Manager  for 
managing  the  Trust's  businesses.  In 
addition,  all  Trust  shareholders  will  be 
advised  of  the  aggregate  fees  paid  by  the 
Manager  to  all  Sub- Advisers  of  a 
Portfolio  through  the  Aggregate  Fee 
Disclosure.  Applicants  assert  that  the 
management  fee  paid  to  the  Manager 
will  be  negotiated  by  the  Portfolio  with 
the  expectation  that  the  Manager  will 
seek  to  pay  the  lowest  appropriate 
advisory  fee  to  the  Sub- Advisers. 
Applicants  argue  that  disclosing 
individual  Sub-Adviser  fees  may  inhibit 
or  eliminate  the  Manager's  abiUty  to 
negotiate  fees  below  the  "posted"  fee 
rates.  Applicants  maintain  that  any 
advantage  that  the  Manager  would  gain 
in  negotiating  fee  arrangements  with 
Sub-Advisers  would  inuire  ultimately  to 
the  benefit  of  the  shareholders  of  the 
Portfolios  because  it  would  be  possible 
for  the  Manager  to  pass  the  benefits  of 

a  lower  sub-advisory  fee  on  to  the 
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Portfolios,  although  the  Manager  is  not 
legally  or  contractually  obligated  to  do 
so.  2  They  also  submit  that  the 
nondisclosure  of  individual  Sub- 
Adviser's  fees  is  in  the  best  interest  of 
the  PortfoUos  and  their  shareholders, 
because  such  disclosiue  would  increase 
costs  to  shareholders  without  an 
offsetting  benefit. 

10.  Applicants  assert  that  because  all 
shareholders  of  the  Trust  will  be  fully 
advised  of  the  fees  charged  by  the 
Manager  for  its  management  services 
(which  include  compensating  the  Sub- 
Advisers),  each  shareholder  will  have 
the  information  to  determine  whether, 
in  its  judgment,  the  total  package  of 
services  is  priced  reasonably  initiation 
to  the  services  and  costs  that  the 
investor  could  obtain  elsewhere. 
Moreover,  applicants  believe  that  the 
Aggregate  Fee  Oisclosiue  will  provide 
shareholders  with  sufBdent  and  clear 
information  to  determino  whether  they 
are  receiving  good  value  from  the 
Manager  and  the  Sub- Advisers  and 
vdiether  to  redeem  their  shaies  if 
dissatisfied  with  the  level  of 
performance  for  the  price  paid. 

11.  Section  6(c)  authorizes  the 
Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  appropriate  in.  the  pubHc  mterest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  proviaons 
of  the  Act.  Applicants  assert  that  their 
request  satisfies  these  standards. 

Applicants'  Conditioiis. 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief: 

1.  The  Manager  will  provide  general 
management  and,  alone  or  togeUier  with 
Smith  Barney  Mutual  Fimds 
Management  and  Boston  Advisors, 
administrative  services  to  the  Trust, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  the 
Trust's  securities  portfolio,  and,  subject 
to  review  and  approval  by  the  Board, 
will:  (a)  set  the  Portfolios'  overall 
investment  strategies;  (b)  select  Sub- 
Advisers;  (c)  monitor  and  evaluate  the 
performance  of  Sub-Advisers;  (d) 
allocate  and,  when  appropriate, 
reallocate  a  Portfolio's  assets  among  its 


»The  Board,  including  the  Independent  Trustees, 
would  be  required  to  Uke  the  amounts  paid  by  the 
Manager  to  the  Sub-Advisers  into  account  when 
assessing  the  profitability  of  the  advisory 
arrangements  to  the  Manager  during  the  course  of 
their  annual  review  of  the  Trust's  management  and 
sub-advisory  airangemants  under  sections  15  and 
36(b)  of  the  Act 


Sub- Advisers  in  those  cases^ where  a 
Portfolio  has  more  than  one  Sub- 
Adviser;  and  (e)  implement  procedures 
reasonably  designed  to  ensure  that  the 
Sub-Advisers  comply  with  the  Trust's 
investment  objectives,  pohcies,  and 
restrictions. 

2.  Before  a  Portfolio  may  rely  on  the 
order  requested  hereby,  the  operation  of 
the  Portfolio  in  the  manner  described  in 
the  application  will  be  approved  by  a 
majority  of  its  outstanding  voting 
securities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  new  Portfolio  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  4 
below,  by  the  sole  stockholder  before 
offering  of  shares  of  such  Portfolio  to  the 
public. 

3.  The  Trust  will  fiunish  to 
shareholders  all  information  about  a 
new  Sub-Adviser  or  Advisory 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  %vith  respect  to  the  disclosure 
of  fees  paid  to  tha  Sub- Advisers.  Such 
informatioD  wiU  include  Aggregate  Fee 
Disclosure  and  any  change  in  such 
disclosure  caused  byihe  addition  of  a^ 
new  Sub-Adviser  or  any  proposed 
material  change  in  a  Portfolio's 
Advisory  Agreement  The  Trust  will 
meet  this  condition  by  providing 
shareholders  with  an  iiiformal 
information  statement  complying  with 
the  provisions  of  Regulation  14C  and 
Schedule  14C  under  the  Exchange  Act. 
With  respect  to  a  newly  retained  Sub- 
Adviser,  or  a  change  in  an  Advisory 
Agreement,  this  information  statement 
will  be  provided  to  shareholders  of  the 
Portfoho  a  maximiun  of  90  days  after 
the  addition  of  the  new  Sub- Adviser  or 
the  implementation  of  any  change  in  an 
Advisory  Agreement  The  information 
statement  will  also  meet  the 
requirements  of  Schedule  14A,  except 
as  modified  by  the  order  with  respect  to 
the  disclosure  of  fees  paid  to  the  Sub" 
Advisera. 

4.  The  Trust  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  the  order  granted  pursuant  to 
the  application. 

5.  No  Trustee  or  officer  of  the  Trust 
or  director  or  officer  of  the  Manager  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  director, 
trustee,  or  officer)  any  interest  in  any 
Sub-Adviser  except  for:  (a)  ownership  of 
interests  in  the  Manager  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Manager;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  eqmty  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Sub- 


Adviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  luider  common 
control  with  a  Sub- Adviser. 

6.  Shares  of  the  Trust  will  be  offered 
exclusively  to  participants  in  TRAK  and 
other  asset  allocation  services  offered  by 
professional  asset  managers  who,  for 
compensation,  engage  in  the  business  of 
advising  oth«^  as  to  the  value  of 
securities  or  as  to  the  advisability  of 
investing  in,  purchasing  or  selliiig 
securities. 

7.  The  Trust  will  disclose  in  its 
registration  statement  the  Aggregate  Fee 
Disclosure. 

8.  The  Manager  will  not  enter  into  an 
Advisory  Agreement  with  any  Affiliated 
Sub-Adviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  apphcable  Portfolio. 

9.  At  all  times,  a  majority  of  the ' 
members  of  the  Board  will  be  persons 
each  of  whom  is  not  an  "interested 
person"  of  the  Trust  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

10.  Independent  cotuisel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees.  The  selection  of  sudi  counsel 
will  be  placed  within  the  discretion  of 
the  then  existing  Independent  Trustees. 

11.  The  Manager  will  provide  the 
Board,  no  less  frequently  than  quartnly, 
information  about  the  Manager's 
profitability  on  a  per'-PortfoUo  basis. 
Such  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
tomination  of  any  Sub- Adviser  during 
the  applicable  quarter. 

12.  Whenever  a  Sub-Adviser  is  hired 
or  terminated,  the  Manager  will  provide 
the  Board  information  showing  the 
expected  impact  on  the  Manager's 
profitability, 

13.  When  a  Sub-Adviser  change  is 
proposed  for  a  Portfoho  with  an 
AffiUated  Sub-Adviser,  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  &iding, 
reflected  in  the  Board's  minutes,  that 
such  change  is  in  the  best  interests  of 
the  Portfolio  and  its  shareholders  and 
does  not  involve  a  conffict  of  interest 
from  which  the  Manager  or  the 
Affiliated  Sub- Adviser  derives  an 
inappropriate  advantage. 


Federal  Register  /  Vol.  60.  No.  167  /  Tuesday.  August  29.  1995  /  Notices 


44913 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc.  95-21361  Piled  8-2ft-95: 8:45  am] 
MUJNQ  COOE  80ie-ei-H 

[Del.  No.  IC-21319;  811-481Q) 

Franklin  Pennsylvania  Investors  Fund; 
NoticsDf  Application  for  Deregistration 

August  23. 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Franklin  Pennsylvania 
Investora  Fimd. 

RELEVANT  ACT  SECTION:  Section  8(f), 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
oeased  to  be  an  investment  company. 
FHJNQ  DATES:  The  application  was  filed 
on  October  5, 1994  and  amended  on 
August  10. 1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
oidergranting  the  application  will  be 
issued  tmless  the  SEC  orders  a  hearing. 
Interested  persons  may  reqtiest  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  18, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
lequest,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicant,  777  Mariners  Island  Blvd., 
Sen  Mateo.  California  94404. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney,  (202)  942- 
0565,  or  C  David  Messman,  Branch 
C3iief.  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  'The 
following  is  a  siunmary  of  the 
•Plication.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rqireeentations 

1.  Applicant  is  an  open-end  ' 
diversified  management  investment 
company  that  was  organized  as  a 


California  corporation.  On  August  20, 
1986,  applicant  registered  as  an 
investment  company  imder  section  8(a) 
of  the  Act  and  filed  a  registration 
statement  relating  to  its  shares  under 
section  8(b)  of  the  Act  and  the  Sectirities 
Act  of  1933,  The  registration  statement 
was  declared  effective  on  October  1, 
1986,  and  applicant  commenced  its 
initial  public  offering  on  that  date. 

2,  At  meetings  held  on  March  16. 
1993  and  May  18, 1993,  applicant's 
Board  of  Directors  approved  a  plan  of 
reorganization  whereby  the  U.S. 
Government  Series  (the  "USG  Series") 
of  the  Franklin  Custodian  Funds,  Inc. 
(the  "Franklin  Fimd")  would  acquire 
substantially  all  of  applicant's  assets 
(subject  to  stated  liabilities)  in  exchange 
for  shares  of  common  stock  of  the  USG 
Series.  Applicant's  Board  of  Directora 
determined  that  the  reorganization 
could  benefit  applicant's  shareholders 
by  allowing  them  to  achieve  their 
investment  goals  in  a  larger  fund  while 
obtaining  the  benefits  of  economies  of 
scale. 

3,  In  accordance  with  rule  17a-<8 
imder  the  Act,  applicant's  Board  of 
Directors  determined  that  the  sale  of 
applicant's  assets  to  the  Franklin  Fund 
was  in  the  best  interest  of  applicant's 
^areholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  restilt,^ 

4,  On  May  19, 1993,  Franklin  Fund 
filed  a  registration  statement  on  Form 
N-14,  which  contained  proxy  materials 
soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  On  or  about  July  2, 1993, 
proxy  materials  were  distributed  to  each 
of  applicant's  shareholders.  At  a  special 
meeting  held  on  August  30, 1993, 
holders  of  a  majority  of  the  outstanding 
voting  shares  of  applicant  appioved  the 
reorganization. 

5,  On  Aiigust  30, 1993,  applicant  had 
961,198  shares  of  common  stock 
outstanding  with  a  net  asset  value  of 
$10.32  per  share  and  an  aggregate  net 
asset  vdue  of  $9,919,863, 

6,  Pursuant  to  the  reorganization,  on 
August  30, 1993,  applicant  transferred 
substantially  all  of  its  assets  to  the  USG 
Series  in  exchange  for  shares  of 
common  stock  of  the  USG  Series  having 
an  aggregate  net  asset  value  equal  to  the 
aggregate  value  of  net  assets  so 


*  Applicant  and  Franklin  Fund  may  be  deemed  to 
be  affllidtfyj  persons  of  each  other  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and  common  officers.  Although 
purchases  and  sales  between  afRliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  afTiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


transferred.  Shares  of  the  USG  Series 
were  distributed  to  applicant's 
shareholders  pro  rata  in  accordance 
with  their  respective  interests  ia 
applicant. 

7.  The  expenses  related  to  the 
reorganization  totaled  approximately 
$11,500.  These  expenses  included  legal 
and  audit  fees  and  the  expenses  of 
printing,  typesetting,  and  mailing  proxy 
statements  and  related  doctunents,  Sudi 
expenses  were  borne  by  Franklin 
Advisers,  Inc.,  applicant's  investment 
adviser. 

8.  At  the  time  of  filing  of  the 
application,  applicant  had  no  assets  or 
Utilities.  Applicant  has  no 
shareholders  and  is  not  a  party  to  any 
Utigation  or  administrative  proceedings. 
Applicant  is  not  engaged  in,  and  does 
not  propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  On  October  11, 1994,  applicant 
filed  a  Certificate  of  Dissolution  with 
the  California  Secretary  of  State.  On 
December  28, 1994,  applicant  ceased  its 
corporate  existence  in  the  State  of 
CaUfomia. 

Por  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority, 

Margaret  H.  McFuiand,  v- 

Deputy  Secretary. 

[PR  Doc.  95-21360  Piled  B-28-95;  8:45  em] 

BILUNQ  coot  WIO-OI-M 


[FHe  No.  1-1304q 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Usting  and 
Registration;  (Healthy  Planat  Products, 
Inc^  Common  Stocic,  $.01  Par  Value) 

August  22, 1995. 

Healthy  Planet  Products,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Conunission"),  pureuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  die  above  specified  security 
("Security")  fitjm  Usting  and 
registration  on  the  Pacific  Stock 
Exchange,  Incorporated  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
fbllowine: 

Accormng  to  the  Company,  the 
decision  to  delist  frtnn  the  PSE  has  been 
occasioned  by  reason  of  the  Company's 
listing  on  the  American  Stock  Exchange, 
Inc.,  which  has  now  become  the 
principal  market  for  the  Security. 
Obviously,  Amex  quotations  are  readily 
available  to  the  public  from  various 
media  and  sources,  and  there  appears  to 
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be  no  continuing  benefit  to  either  the 
Company  or  its  shareholders  for  the 
continued  listing  PSE.  In  addition,  the 
delisting  from  the  PSE  will  save  the 
Company  duplicate  ongoing  listing  fees. 

Any  interested  person  may,  on  or 
before  September  13, 1995,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street  N.W..  Washington.  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  apphcation  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegatsd 
authority. 

Jonathu  G.  Katz, 

Secretary. 

(FR  Doc.  95-21331  Filed  8-28-95;  8:45  am] 

■UMQ  COM  WtO-et-M 

IfM^  IC-21317;  FN*  No.«ia-046a] 

Metropolitan  Life  Insurance  Company, 
etal. 

August  22. 1995. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  (rf  1940  ("1940  Act"). 

APPUCAHT8:  Metropolitan  Life  Insurance 
Company  ("Metropolitan  Life")  and 
Metropolitan  Life  Separate  Account  UL 
("Account  UL").» 
RELEVAMT  1940  ACT  SECHON:  Order 
requested  under  Section  6(c)  granting 
exemptions  from  the  provisions  of 
Section  27(c)(2)  of  the  1940  Act  and 
from  paragraph  (c)(4)(v)  of  Rule  6e-2 
and  of  Rule  6e-3(T)  under  the  1940  Act. 
SUMMARY  Of  APPUCATKM:  Applicants 
seek  an  order  to  permit  Metropolitan 
Life  to  deduct  from  premiimi  payments 
received  under  certain  individual 
variable  life  insurance  policies  issued 
by  Account  UL  (the  "Account 
Policies"),  or  any  other  variable  life 
insurance  policies  ("Future  Policies") 
issued  by  Account  UL  or  any  other 
separate  account  established  by 
Metropolitan  Life  in  the  futiue  to 
support  scheduled  premiiun,  single 


>  Applicanu  have  represented  that  they  will  file 
•n  amendment  to  the  application  during  the  notice 
period  to  rariae  the  list  of  applicants. 


premium  or  flexible  premium  variable 
life  insurance  policies  ("Futtu« 
Accounts"),  an  amount  that  is 
reasonable  in  relation  to  the  increased 
federal  income  tax  btirden  of 
Metropolitan  Life  resulting  from  the 
receipt  of  such  premiimis  in  connection 
with  the  Accoimt  Policies  or  Future 
PoUcies  (together,  the  "Policies").  The 
deduction  would  not  be  treated  as  sales 
load. 

FlUNQ  DATE:  The  application  was  filed 
on  January  24, 1995.  An  amendment 
was  filed  on  August  10, 1995. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mall.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  September  18, 1995.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  intraest.  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W.,  Washington,  DC  20549. 
Applicants,  Christopher  P.  Nicholas, 
Esquire,  Associate  General  Coimsel, 
Metropolitan  Life  Insiu*ance  Company. 
One  Madison  Avenue,  New  York,  NY 
10010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Patrice 
M.  Pitts,  Special  Counsel,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  fiDm  the  Public 
Reference 'Branch  of  the  Commission. 

Applicants'  Representatimis 

1.  Metropolitan  Life,  a  mutual  life 
insurance  company  organized  under  the 
laws  of  New  YoriiL  in  1868,  is  authorized 
to  conduct  biisiness  in  all  50  states,  the 
District  of  Columbia,  Puerto  Rico  and  all 
provinces  of  Canada.  Metropolitan  Life 
is  registered  as  a  broker-dealer  under  the 
Secxuities  Exchange  Act  of  1934,  and 
will  serve  as  the  principal  underwriter 
for  Account  UL. 

2.  Accoimt  UL  is  a  separate  accoimt 
established  by  Metropolitan  Life  and 
registered  as  a  unit  investment  trust 
imder  the  1940  Act.  Account  UL  has 


seven  divisions,  each  of  which  invests 
in  a  corresponding  portfolio  of  the 
Metropolitan  Series  Fund,  Inc.  (the 
"fund").  Account  UL  is,  and  any  Future 
Account  will  be,  used  to  fimd  the 
PoUcies  issued  in  reliance  on  the 
applicable  provisions  of  either  Rule  6e- 
2  or  Rule  6e-3(T)  of  the  1940  Act  All 
income,  gains  and  losses,  whether  or  not 
realized,  from  assets  allocated  to 
Account  UL  or  any  Future  Account  will 
be  credited  to  or  charged  against 
Account  UL  or  the  respective  Future 
Account  without  reganl  to  other 
income,  gains  or  losses  of  Metropolitan 
Life. 

3.  Metropolitan  Life  will  deduct  a 
charge  of  1.25%  (0.35%  for  group 
contracts)  of  each  gross  premium 
payment  under  the  Policies  to  cover  *= 
Metropolitan  Life's  estimated  cost  for 
the  federal  income  tax  treatment  of 
deferred  acquisition  costs  resulting  from 
changes  made  to  the  Internal  Revenue 
Code  of  1986  ("Code")  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
("OBRA  1990"). 

4.  OBRA  1990  amended  the  Code  by, 
among  other  things,  enacting  Section 
848  thereof  which  requires  Ufe 
insurance  companies  to  capitalize  and 
amortize  over  a  period  of  ten  years  part 
of  their  general  expenses  for  the  current 
year.  Prior  law  allowed  these  expenses 
to  be  deducted  in  full  from  the  current 
year's  gross  income.  Section  848 
effectively  accelerates  the  realization  of 
income  from  insurance  contracts 
covered  by  that  Section  and.  thus,  the 
paymoit  of  taxes  on  that  income.  Taking 
into  account  the  time  value  of  money. 
Section  848  increases  the  insurance 
company's  tax  burden  because  the 
amount  of  general  deductions  that  must 
be  capitalized  and  amortized  is 
measured  by  the  premiums  received 
under  the  Policies. 

5.  The  amount  of  deductions  which 
must  be  amortized  over  ten  years 
pursuant  to  Section  848  equals  a 
percentage  of  the  current  year's  "net 
premiums"  received  (j.e.,  gross 
premiums  minus  return  premiums  and 
reinsurance  premiums)  under  life 
insurance  or  other  contracts  as 
categorized  under  Section  848.'  The 


'While  it  has  no  currant  intention  to  do  so, 
Metropolitan.  Life  could,  in  the  future,  reinsure  risks 
under  Policies  with  another  insurance  company. 
Whether  a  reinsurance  agramnent  will  inovase  or 
decrease  Metropolitan  Life's  net  prwniums  against 
which  the  capitalization  percentage  in  Section 
848(d)  would  be  applied  depaads  on  the  net 
consideration  annually  flowing  between 
Metropolitan  Life  and  the  reinsurer  under  the 
agreement  Metropolitan  Life  states  that  it  has 
established  the  level  of  its  deduction  for  the 
increased  federal  tax  liability  resulting  from  Section 
848  without  regard  to  the  possibility  ^t  if  any  j 

Policies  are  ever  reinsured,  such  reinsurance  couid 
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Policies  will  be  categorized  imder 
Section  848  as  "specified  insurance 
contiacts."  Consequently,  7.7%  (2.05% 
for  group  policies)  of  the  net  premiums 
received  must  be  capitalized  and 
amortized  under  the  schedule  set  forth 
in  Section  848(c)(1)  of  the  Code. 

6.  Applicants  quantify  the  increased 
tax  burden  on  every  $10,000  of  net 
premiums  received  for  individual 
Policies  as  follows:  For  each  $10,000  of 
net  premiums  received  by  Metropolitan 
Life  under  the  individual  Policies  in  a 
given  year.  Section  848  requires 
Metropolitan  Life  to  capitfdize  $770 
(i.8.,  7.7%  of  $10,000),  $38.50  of  which 
amount  may  be  deducted  in  the  current 
year.  The  remaining  $731.50  ($770  less 
$38.50),  whidi  is  subject  to  taxation  at 
the  corporate  tax  rate  of  35%,  results  in 
Metropolitan  Life  owing  $256.03  (.35% 
X  $731.50)  more  in  taxes  for  the  current 
year  than  it  otherwise  would  have  owed 
prior  to  the  enactment  of  OBRA  1990. 
The  current  tax  increase,  however,  will 
be  partially  oSset  by  deductions  that 
wiU  be  allowed  during  the  next  ten 
years  as  a  result  of  amortizing  the 
remainder  of  the  $770  ($77  in  each  of 
the  following  nine  years  and  $38.50  in 
year  ten). 

7.  Capital  that  Metropolitan  Life  must 
use  to  pay  its  increased  federal  income 
tax  burden  under  Section  848  will  be 
unavailable  for  investment.  Applicants 
submit  that  the  cost  of  capital  used  to 
satisfy  this  increased  tax  burden  will  be 
essentially  Metropolitan  Life's  targeted 
after-tax  rate  of  return  (i.e.,  the  return 
sought  on  invested  capital),  9.75%. ^ 


dacraase  or  increase' the  economic  impact  of  the 
deferred  acquisition  cost  on  Metropolitan  Life. 
Consistent  with  the  conditions  for  relief,  in  the 
event  that  Metropolitan  Life  enters  into  any 
reinsurance  agreements.  Metropolitan  Life  states 
that  it  will  monitor  the  reasonableness  of  its 
deduction  over  time  based  on  its  experience  under 
the  reinsurance  agreements. 

3  In  determining  the  targeted  after-tax  rate  of 
return  used  in  arriving  at  the  discount  rate, 
Metropolitan  Life  considered  a  number  of  factors, 
including:  current  market  interest  rates,  inflation, 
the  company's  anticipated  long-term  growth  rate, 
the  risk  level  that  is  acceptable  to  the  company, 
expected  future  interest  rate  trends,  the  surplus 
level  required  by  rating  agencies  for  their  top 
ratings  and  available  information  about  rates  of 
ratum  obtained  by  other  life  insurance  companies.  '' 

Applicants  state  that  Metropolitan  Life  firat 
projects  its  future  growth  rate  based  on  sales 
projections,  the  current  interest  rates,  the  inflation 
rate,  and  the  amount  of  surplus  that  Metropolitan 
UCb  can  provide  to  support  such  growth. 
Metropolitan  Life  then  uses  the  anticipated  growth 
rate  and  the  other  factora  cited  above  to  set  a  rate 
of  return  on  surplus  that  equals  or  exceeds  this  rate 
of  growth.  Of  these  other  bctors,  market  interest 
rates,  the  acceptable  risk  level  and  the  inflation  rate 
receive  significantly  more  weight  than  information 
about  the  rates  of  return  obtained  by  other 
companies.  Applicants  state  that  Metropolitan  Life 
seeks  to  maintain  a  ratio  of  surplus  to  assets  that 
it  establishes  based  on  its  judgement  of  the  risks 
represented  by  various  components  of  its  assets  and 


Accordingly,  Applicants  submit  that  a 
discount  rate  of  9.75%  is  appropriate  for 
use  by  Metropolitan  Life  in  evaluating 
the  present  value  of  its  future  tax 
deductions  resulting  from  the 
amortization  described  above. 
Applicants  state  that  to  the  extent  that 
the  9.75%  discount  rate  is  lower  than 
Metropolitan  Life's  actual  targeted  rate 
of  return,  the  calculation  of  this 
increased  tax  burdrai  will  continue  to  be 
reasonable  over  time,  even  if  the 
corporate  tax  rate  applicable  to 
Metropolitan  Life  is  reduced,  or  its 
targeted  rate  of  return  is  lovtrered. 

8.  Using  a  federal  corporate  tax  rate  of 
35%,  and  assuming  a  discount  rate  of 
9.75%,  the  present  value  of  the  tax 
effect  of  the  increased  deductions 
allowable  in  the  follovmig  ten  years, 
which  partially  offsets  the  increased  tax 
burden,  comes  to  $162.07.  The  effect  of 
Section  848  on  the  Policies  is,  therefore, 
an  increased  tax  burden  with  a  present 
value  of  $93.96  for  each  $10,000  of  net 
premiums  (i.e.,  $256.03  less  $162.07). 

9.  Metropolitan  Life  does  not  incur 
incremental  federal  income  tax  when  it 
passes  on  state  premium  taxes  to  Policy 
owners  because  state  premiimi  taxes  are 
deductible  in  computing  federal  income 
taxes.  In  contrast,  federal  income  taxes 
are  not  so  deductible.  To  compensate 
itself  folly  for  the  impact  of  Section  848, 
Metropolitan  Life  must  impose  an 
additional  charge  to  make  it  whole  not 
only  for  the  $93.96  additional  tax 
burden  attributable  to  Section  848,  but 
also  for  the  tax  on  the  additional  $93.96 
itself.  This  federal  tax  can  be 
determined  by  dividing  $93.96  by  the 
complement  of  the  35%  federal 
corporate  income  tax  rate  (i.e.,  65%), 
resulting  in  an  additional  charge  of 
$114.55  for  each  $10,000  of  net 
premiums,  or  1.45%.* 

10.  Based  on  its  prior  experience. 
Metropolitan  Life  expects  that  all  of  its 
current  and  foture  deductions  will  be 
folly  utilized.  It  is  Metropolitan  Life's 
judgement  that  a  1.25%  (0.35%  for 
group  policies)  charge  would  reimburse 
it  for  its  increased  federal  income  tax 
liabilities  under  Section  848.  Applicants 
represent  that  the  1.25%  (0.35%  for 
group  pohdes)  charge  will  be 
reasonably  related  to  Metropolitan  Life's 


liabilities.  Applicants  state  that  maintaining  the   . 
ratio  of  surplus  to  assets  is  critical  to  offering 
competitively  priced  products  and,  as  to 
Metropolitan  Life,  to  maintaining  a  competitive 
rating  from  various  rating  agencies.  Consequently, 
Applicants  state  that  Metropolitan  Life's  surplus 
should  grow  at  least  at  the  same  rate  as  do  its  assets. 

*  For  group  life  insurance  contracts,  the  total 
charge  necessary  to  make  Metropolitan  Life  whole 
would  be  0.38%,  an  amount  calculated  using  this 
same  methodology  but  substituting  the  group  life 
insurance  capitalization  rate  of  2.05%  for  the  7.7% 
rate  used  above. 


increased  federal  income  tax  burden 
under  Section  848.  This  representation 
takes  into  account  the  benefit  to 
Metropolitan  Life  of  the  amortization 
permitted  by  Section  848  and  the  use  of 
a  9.75%  discount  rate  (which  is 
equivalent  to  Metropolitan  Life's 
targeted  after-tax  rate  of  return)  in 
computing  the  foture  deductions 
resulting  from  such  amortization. 
Metropolitan  Life  believes  that  the 
1.25%  (0.35%  for  group  policies)  charge 
would  have  to  be  increased  if  foture 
changes  in,  or  interpretations  of,  Section 
848  or  any  successor  provision  result  in 
a  further  increased  tax  burden  resulting 
from  receipt  of  premiums.  The  increase 
could  be  caused  by  a  change  in  the 
corporate  tax  rate,  or  in  the  7.7%  (2.05% 
for  group  policies)  figure,  or  in  the 
amortization  period. 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 
exempting  them  from  the  provisions  of 
Section  27(c)(2)  of  the  1940  Act,  and 
Rules  6e-2(c)(4)(v)  and  6e-3(T)(c)(4)(v) 
thereunder,  to  the  extent  necessary  to    • 
permit  deductions  to  be  made  from 
premium  payments  received  in 
connection  with  the  Policies.  The 
deductions  would  be  in  an  amount  that 
is  reasonable  in  relation  to  the  increased 
federal  income  tax  burden  related  to  the 
receipt  of  such  premiums.  Applicants 
further  request  an  exemption  from  Rules 
6e-2(c)(4)  and  6e-3(T)(c)(4}  under  the 
1940  Act  to  permit  the  proposed 
deductions  to  be  treated  as  other  than 
sales  load  for  the  purposes  of  Section  27 
of  the  1940  Act  and  the  exemptions 
&t)m  that  Section  found  in  Rules  6e-2 
and  6e-3(T). 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Certain 
provisions  of  Rules  6e-2  and  6e-3(T) 
provide  a  range  of  exemptive  relief  for 
the  offering  of  variable  life  insurance 
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policies  such  as  the  Policies,  including 
limited  relief  from  Section  27(c)(2). 

4.  Rule  6e-2(c)(4)(v]  defines  "sales 
load"  charged  on  any  payment  as  the 
excess  of  the  payment  over  certain 
specified  charges  and  adjustments, 
including  "a  deduction  approximately 
equal  to  state  premiiun  taxes."  Rule  6e- 
3(T)(c)(4)(v)  defines  "sales  load" 
charged  during  a  contract  period  as  the 
excess  of  any  payments  made  during  the 
period  over  the  siun  of  certain  specified 
diarges  and  adjustments,  including  "a 
deduction  for  and  approximately  equal 
to  state  premium  taxes." 

5.  Applicants  submit  that,  for 
piirposes  of  the  1940  Act  and  the  Rules 
thereunder,  the  deduction  for  federal 
income  tax  charges  proposed  to  be 
deducted  in  coimection  with  the 
Policies  should  be  treated  as  other  than 
sales  load,  as  is  a  state  premium  tax 
charge. 

6.  Applicants  nmintain  that  the 
requested  exemptions  from  Rules  6»~ 
2(c)(4)  and  6»-3(D(c)(4)  are  necessary 
in  connection  with  Applicants'  reliance 
on  certain  provisions  of  Rules  6e- 
2(b)(13)  and  6e-3(T)(b)(13).  which 
provide  exemptions  from  Sections 
27(a)(1)  and  27(h)(1)  of  the  1940  Act. 
Issuers  may  only  rely  on  Rules  6e- 
2(b)(13)(i)  or  6e-3(D(b)(13)(i)  if  they 
meet  the  respective  Rule's  aitemative 
limitations  on  sales  load  as  defined  in 
Rule  6e-2(c){4)  or  Rule  6e-3(T)(c)(4). 
Applicants  state  that,  depending  upon 
the  load  structure  of  a  particular  Policy,, 
these  aitemative  limitations  may  not  be 
met  if  the  deduction  for  the  increase  in 
an  issuer's  federal  tax  burden  is 
included  in  sales  load.  Although  a 
deduction  for  an  insurance  company's 
increased  federal  tax  burden  does  not 
fall  squarely  within  any  of  the  specified 
charges  or  adjustments  which  are 
excluded  from  the  definition  of  "sales 
load"  in  Rules  6e-2(c)(4)  and  6e- 
3(T)(c)(4),  Applicants  state  that  they 
have  found  no  pubUc  policy  reason  for 
including  them  in  "sales  load." 

7.  The  public  policy  that  underlies 
Rules  6e-2(b)(13)(i)  and  6e- 
3(T)(b)(13)(i),  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1)  of  the 
1940  Act,  is  to  prevent  excessive  sales 
loads  from  being  charged  in  coimection 
with  the  sale  of  periodic  payment  plan 
certificates.  Applicants  submit  that  the 
treatment  of  a  federal  income  tax  charge 
attributable  to  premium  payments  as 
sales  load  would  not  further  this 
legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses.  AppUcants  state 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premiiun  taxes  from  the 


definition  of  "sales  load"  in  Rules  6e- 
2(c)(4)  and  6e-3(T)(c)(4). 

8.  Applicants  assert  that  the  soiuce  for 
the  definition  of  "sales  load"  found  in 
the  Rules  supports  this  analysis. 
Applicants  state  that  the  Commission's 
intent  in  adopting  such  provisions  was 
to  tailor  the  general  terms  of  Section 
2(a)(35)  of  the  1940  Act  to  variable  life 
insiuance  contracts.  Section  2(a)(35) 
excludes  deductions  from  premiiuns  for 
"issue  taxes"  from  the  definition  of 
"sales  load"  imder  the  1940  Act. 
Applicants  submit  that  this  suggests  that 
it  is  consistent  with  the  policies  of  the 
1940  Act  to  exclude  from  the  definition 
of  "sales  load"  in  Rules  6e-2  and  6e- 
3(T)  deductions  made  to  pay  an 
insiu^nce  com|}any's  costs  attributable 
to  its  tax  obligations. 

d.  Section  2(a)(35)  also  excludes 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities."  Applicants 
maintain  that  this  suggests  that  the  only 
deductions  intended  to  fall  within  the 
definition  of  "sales  load"  are  those  that 
are  properly  chargeable  to  such 
activities.  Applicants  submit  that 
because  the  proposed  deductions  will 
be  used  to  compensate  Metropolitan 
Life  for  its  increased  federal  income  tax 
burden  attributable  to  the  receipt  of 
premiums  and  are  not  properly 
c^iargeaUe  to  sales  or  promotional 
activities,  the  language  in  Section 
2(a)(35)  is  another  indication  that  not 
treating  such  deductions  as  "sales  load" 
is  consistent  with  the  policies  of  the 
1940  Act. 

10.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to 
policies  to  be  issued  through  Account 
UL  or  through  Futiu«  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  for  each  Future 
Policy.  Applicants  state  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  imder  the  1940 
Act  not  already  addressed  in  this 
request  for  exemptive  relief. 

11.  Applicants  assert  that  the 
requested  relief  is  appropriate  in  the 
pubhc  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insurance  market  by  eliminating  the 
need  for  Apphcants  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  efficient  use  of  resoiut»s. 
The  delay  and  expense  involved  in 
having  to  seek  repeated  exemptive  relief 
would  impair  the  ability  of  Applicants 
to  take  advantage  fully  of  business 
opportimities  as  those  opportunities 
arise. 


12.  Applicants  state  that  the  requested 
relief  is  consistent  with  the  purposes  of 
the  1940  Act  and  the  protection  of 
investors  for  the  same  reasons.  If 
Applicants  were  required  to  seek 
exemptive  relief  repeatedly  with  respect 
to  the  same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby  and  might  be  disadvantaged  as 
a  result  of  increased  overhead  expenses 
for  Applicants. 

Conditions  Cor  Relief 

1.  Applicants  represent  that 
Metropolitan  Life  will  monitor  the 
reasonableness  of  the  charge  to  be 
deducted  pursuant  to  the  requested 
exemptive  relief. 

2.  Applicants  represent  that  the 
registration  statement  for  each  Policy 
under  which  the  charge  referenced  in 
paragraph  one  of  this  section  is 
deducted  will:  (i)  disclose  the  charge; 
(ii)  explain  the  purpose  of  the  charge; 
and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  die  increased 
federal  income  tax  biuden  under 
Section  848  of  the  Code  resulting  from 
the  receipt  of  premiums. 

3.  Applicants  represent  that  the 
registration  statement  for  each  Policy 
under  wdiich  the  charge  refisrenced  in 
paragraph  one  of  this  section  is 
deducted  will  contain  as  an  exhibit  an 
actuarial  opinion  as  to:  (i)  The 
reasonableness  of  the  charge  in  relation 
to  the  increased  federal  income  tax 
burden  under  Section  848  resulting 
bom  the  receipt  of  premiums;  (ii)  Uie 
reasonableness  of  the  after  tax  rate  of 
retiim  that  is  used  in  calculating  such 
charge;  and  (iii)  the  appropriateness  of 
the  fectors  taken  into  account  in 
determining  the  after  tax  rate  of  ret\un. 

4.  Applicants  represent  that 
Metropolitan  Life  will  not  rely  on  any 
exemptive  relief  granted  pursuant  to 
this  application  to  impose  a  charge  in 
excess  of  1.25%  of  premiums,  if  any 
such  excess  over  1.25%,  eiqpressed  as  a 
percentage  of  premiums,  exceeds  the 
amount,  also  expressed  as  a  percentage 
of  premiums,  necessary  to  make 
Metropolitan  Life  whole  from  any 
additional  tax  burden  that  results  from 
any  change  in  the  Code  or  regulations 
thereimder  that  increases  (a)  the  current 
35%  maximum  corporate  income  tax 
rate  applicable  to  Metropolitan  Life,  (b) 
the  percentage  of  Metropolitan  Life's 
premiums  that  must  be  treated  as 
deferred  expenses  under  the  Code,  or  (c) 
the  period  of  time  over  which  such 
expenses  must  be  amortized.  For 
purposes  of  calculating,  as  a  percentage 
of  premiums,  the  additional  tax  burden 
on  MetropoUtan  Life  resulting  fit>m  any 
such  change,.  AppUcants  represent  that 
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Metropolitan  Life  will  use  the  same 
methodology  and  assumptions  as  are  set 
forth  in  the  application  for  calculating 
its  tax  bvmjen  under  the  current  tax  law 
and  regulations.  Applicants  also 
represent  that  even  if  the  charge  is 
increased  to  more  than  1.25%  without 
obtaining  additional  exemptive  relief, 
the  over^  rate  of  the  charge  will 
continue  to  be  subject  to  the  above 
conditions. 

Conclnsion 

Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemptions  bom 
Section  27(c)(2)  of  tiie  1940  Act  and 
Rules  6e-2(c)(4)(v)  and  6e-3(T)(c)(v) 
thereimder  to  permit  the  deduction  of 
up  to  1.25%  of  premium  payments 
under  the  Policies,  without  treating 
such  deduction  as  sales  load,  meet  the 
standards  in  Section  6(c)  of  the  1940 
Act.  In  this  regard,  AppUcants  assert 
that  granting  die  reUef  requested  in  the 
appUcation  would  be  appropriate  in  the 
putiUc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
feirly  intended  by  the  poUcy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  95-21330  Filed  ft-28-95;  8:45  am) 
BULMQ  C006  S010-01-M 


Securities  £)ealers  Automated 
Quotations  National  Market  System 
("Nasdaq/NMS").  The  decision  of  the 
Board  followed  a  lengthy  study  of  the 
matter  and  was  based  upon  the  belief 
that  Usting  the  Security  on  the  Nasdaq/ 
NMS  wiU  be  more  beneficial  to  the 
Company's  shareholders  than  the 
present  listing  on  the  Amex  because  the 
Company  beUeves  an  increased  number 
of  trading  firms  wiU  begin  to  trade  and 
market  the  Company's  securities. 

Any  interested  person  may,  on  or 
before  September  13, 1995  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
appUcation  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  95-21332  Filed  8-28-95;  8:45  am] 
BILUNQ  CODE  WIO-OI-M 


[Hie  No.  1-13074] 

Issuer  Delisting;  Notice  of  Application 
to  WIthdrsw  from  Usting  snd 
Registration;  (Sterling  Healthcare 
Qroup,  Inc.,  Common  Stock,  $.0001  Par 
Value) 

August  22, 1995. 

Sterling  Healthcare  Group,  Inc., 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
Cammissicm  ("Commission")  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  aUeged  in  the  appUcation 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
foUoMong: 

According  to  the  Company,  its  Board 
of  Directors  ("Board")  approved 
resolutions  on  June  2. 1995  to  withdraw 
the  Company's  Security  from  listing  on 
the  Amex  and,  instead,  Ust  such 
Security  on  the  National  Association  of 


[Release  No.  34-^130;  File  No.  SA-Amex- 
95-06] 

Seif-Reguiatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  to  the  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  2  to  the  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  the  Usting 
and  Trading  of  Indexed  Term  Notes 
Unked  to  the  Real  Estate  Index 

August  22, 1995. 

On  February  16, 1995,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),i  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
Ust  and  trade  indexed  term  notes 
("Notes"),  the  return  on  which  is  based 
in  whole  or  in  part  on  changes  in  value 
of  the  Real  Estate  Index  ("Index"),  a 
new  index  designed  to  reflect  general 


movements  in  the  underlying  market  for 
commercial  real  estate.  On  April  4, 
1995,  the  Exchange  filed  Amendment 
No.  1  to  the  proposal.^  Notice  of  the 
proposal  and  Amendment  No.  1 
appeared  in  the  Federal  Register  on 
May  4, 1995.*  No  comment  letters  were 
received  on  the  proposal.  The  Exchange 
filed  Amendment  No.  2  to  the  proposed 
rule  change  on  August  10, 1995.*  This 
order  approves  the  Amex  proposal,  as 
amended. 

Under  Section  107  of  the  Amex 
Conlpany  Guide  ("Guide"),  the 
Exchange  may  approve  for  listing  and 
trading  securities  that  cannot  be  readily 
categorized  under  the  Usting  criteria  for 
common  and  preferred  stocks,  bonds, 
debentures,  or  warrants.*  The  Amex 
now  proposes  to  Ust  for  trading,  under 
Section  107A  of  the  Guide,  Notes  whose 
value  is  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Index.  The 
Index  has  been  designed  to  fluctuate 
based  on  changes  in  the  level  of  the 
imderlying  market  for  commwcial  real 
estate  by  combining  the  performance  of 
two  separate  equity  Indexes — one 
comprised  entirely  of  large  actively 
traded  real  estate  investment  trusts 
("REITS"),  i.e.,  the  REIT50  Index,  and 
the  other  a  broad-based  index  of  smaU 
capitalization  stocks,  i.e.,  the  RusseU 
2000  index.  The  Exchange  beUeves  that 
by  subtracting  a  p>ercentage  of  the 
returns  associated  with  a  broad-based 
small  capitaUzation  stock  index  (such  as 
the  RusseU  2000  Index)  from  the  returns 
generated  by  an  index  of  REITs,  an 
index  can  be  generated  that  more 


>lSU.S.C7Bs(b)(l)(1988). 
*  17  CFR  240.19b-«  (1994). 


>In  Amendment  No.  1,  the  Exchange:  (1)  clarified 
the  name  of  the  Real  Estate  Index:  (2)  specified  that 
the  Real  Estate  Index  will  be  initialized  at  a  value 
of  100;  and  (3)  amended  the  formula  for  calculating 
the  value  of  the  Reel  Estate  Index.  See  Letter  from 
Claire  McGrath,  Managing  Director  and  Special 
Counsel,  Amex,  to  Michael  Walinskas,  Branch 
Chief,  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  April  4, 1995. 

*  See  Securities  Exchange  Act  Release  No.  3S651 
(Ajwil  27,  1995),  60  FR  22084. 

9  In  Amendment  No.  2,  the  Exchange  amended 
the  proposal  to  provide  that:  (1)  the  value  of  the 
RETTSO  Index  (as  defined  herein)  will  only  be 
calculated  and  disseminated  once  per  day:  (2)  all 
components  of  the  RETTSO  Index  are  and  will 
continue  to  be  "reported  securities,"  as  defined  in 
Rule  llAaS-1  of  the  Act,  that  are  traded  on  the 
Amex,  New  York  Stock  Exchange  ("NYSE"),  or  are 
National  Market  securities  traded  through  Nasdaq: 
and  (3)  the  volume  maintenance  criteria  for  the 
RETTSO  Index  will  be  changed  to  require  an  average 
monthly  trading  volume  of  400,000  shares  over  the 
prior  three  months  instead  of  the  six  month  period 
originally  proposed.  See  Letter  from  Claire 
McGrath,  Managing  Director  and  Special  Counsel, 
Derivative  Securities,  Amex,  to  Michael  Walinskaa, 
Branch  Chief.  Office  of  Market  Supervision 
("OMS"),  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  10, 1995 
("Amendment  No.  2"). 

*See  Securities  Exchange  Act  Release  No.  27753 
(MAlch  1, 1990),  55  FR  B626  (March  8, 1990). 
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closely  reflects  the  perfonnance  of  the 
underlying  real  estate  market/  The 
Exchange  states  that  the  Notes  are 
intended  to  provide  an  exchange-listed 
alternative  for  investcns  who  wish  to 
gain  exposure  to  general  movements  in 
the  real  estate  sector  or  whose  portfolios 
are  heavily  weighted  in  real  estate  and 
wish  to  hedge  some  of  that  exposure. 

The  Notes  will  be  non-convertible 
debt  securities  of  the  issuer  and  will 
conform  to  the  listing  guidelines  under 
Section  107A  of  the  Guide."  The  Notes 
will  have  a  term  of  two  to  five  years 
from  the  date  of  issue  and  may  provide 
for  periodic  payments  to  holders.  At 
maturity,  holders  of  the  Notes  will 
receive  not  less  than  90%  of  the  original 
issue  price  of  the  Notes  plus  an  amoimt 
in  U.S.  dollars  equal  to  participation 
rate  (i.e.,  a  specified  percentage) 
multiplied  by  the  increase,  if  any,  in  the 
level  of  the  hidex  at  the  time  of  the 
offering  and  the  averts  of  the  closing 
Index  level  on  the  first  ten  of  the  last 
twenty  business  days  preceding 
maturity  ("Closing  Index  Level").* 

The  Notes  may  not  be  redeemed  prior 
to  maturity  and  holders  of  the  Notes 
will  have  no  claim  to  the  securities 
underlying  the  Index  Thus,  holders  will 
be  able  to  liquidate  their  investment 
prior  to  maturity  only  by  selling  the 


Notes  in  the  secondary  market.  The 
Exchange  anticipates  that  the  trading 
value  of  the  Notes  in  the  secondary 
market  will  depend  in  large  part  on  the 
value  of  the  securities  comprising  the 
Index  and  such  other  factors  as  the  level 
of  interest  rates,  the  volatility  of  the 
value  of  the  Index,  the  time  remaining 
to  maturity,  dividend  rates,  and  the 
credit  of  the  issuer. 

The  Notes  will  be  subject  to  the  equity 
floor  trading  and  margin  rules  of  the 
Exchange.  In  addition,  members  and 
member  firms  will  have  an  obligation 
ptirsuant  to  Exchange  Rule  411  to  learn 
the  essential  facts  relating  to  every 
customer  prior  to  trading  the  Notes.  The 
Exchange  also  will  require,  pursuant  to 
Exchange  Rule  411,  that  a  member  or 
member  firm  specifically  approve  a 
customer's  account  for  trading  the  Notes 
prior  to.  or  promptly  after,  the 
completion  of  the  transaction.  The 
Exchange  will  also  distribute  a  circular 
to  its  membership  prior  to  trading  the 
Notes  i>roviding  guddance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes. 


The  Index 

The  Index  is  calculated  as  a 
combination  of  the  performance  of  two 
separate  equity  indexes:  the  REIT50 
Index,  which  is  a  total  return  index 
comprised  of  50  large,  activity  traded 
RErrs;io  and  the  Russell  2000  Index" 
The  Index  will  initially  be  set  at  a  level 
of  100  as  of  the  market  close  on  the  day 
prior  to  the  start  of  trading  of  the  Notes. 
At  any  point  in  time,  the  Index  value  is 
calculated  by  multiplying  the  initial 
Index  level  (i.e.,  100)  by  a  factor 
determined  as  follows.  First,  the 
percentage  change  in  the  REIT50  Index 
from  the  market  close  of  the  day  prior 
to  the  start  of  trading  of  the  Notes  is 
detennined.  Next,  the  percentage 
change  of  the  Russell  2000  Index  from 
the  market  close  on  the  day  prior  to  the 
start  of  trading  of  the  Notes  is 
determined.  Gtoe  half  of  the  calculated 
percent  change  in  the  Russell  2000 
Index  is  then  subtracted  from  the 
calculated  percent  change  in  the  REIT50 
Index.  This  differential  is  added  to  the 
niunber  one  to  yield  the  factor  by  which 
the  initial  Index  level  (i.e.,  100)  is 
multiplied  to  determine  the  current 
Index  level.  The  following  formula 
summarizes  this  calculation: 


I,  =100* 


1  + 


(RE50.  -  RESO^  )    ^^     (R2000,  -  R2000i^  ) 
RESOj^  R2000, 


mil 


Where: 

RES0=REIT50  hidex 

RZOOO-Russell  2000  hidex 

Init=Indicates  the  level  of  the 

designated  index  as  of  the  muket 
close  on  the  day  prior  to  the  start 
of  trading  of  the  Notes. 

tslndicates  the  cturent  level  of  the 
designated  index. 

The  Index  will  be  calculated 
continuously  based  on  the  most  recently 
reported  values  of  the  RETTSO  Index  and 
the  Russell  2000  Index  and  will  be     „ 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association  Network 
B. 


'  Set  DiKUMion  of  the  Index,  infm. 

•Specifically,  the  Notes  mu»t  h«ve:  (1)  A 
minimiim  public  distritnition  of  one  million  trading 
units;  (2)  a  minimum  of  400  holders;  (3)  an 
aggregate  market  value  of  at  least  $4  million;  and 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
iaauer  of  the  Notes  must  have  assets  of  at  least  $100 
million,  stockholders'  equity  of  at  least  $\0  million, 
and  pre-tax  income  of  at  least  S7S0,000  in  the  last 
fiacai  yew  or  in  two  of  the  tliree  prior  fiscal  years. 
As  an  alternativ»to  these  issuer-specific  financial 


Russell  2000  Index 

The  Russell  2000  Index  is  a  well 
established,  broad-baSed,  benchmark 
index  of  the  small-capitalization 
segment  of  the  U.S.  equity  market.^^ 
Options  on  the  Russell  2000  Index  trade 
at  the  Chicago  Board  Options 
Exchange  ^^  and  futiu«s  trade  at  the 
Chicago  Mercantile  Exchange.  The 
Russell  2000  is  capitalization-weighted, 
and  values  are  disseminated  every  15 
seconds  to  market  vendors  through  the 
Option  Price  Reporting  Authority.  The 
value  of  the  Russell  2000  Index  does  not 
reflect  reinvestment  of  dividends  paid 
on  component  stocks  on  the  index. 


criteria,  the  iaauer  may  have  either  (1)  assets  in 
excess  of  $200  million  and  stockholders'  equity  in 
excaas  of  $10  million;  or  (2)  asaeU  in  excess  of  $100 
million  and  stockholders'  equity  in  excesa  of  $20 
milHon. 

•If  the  Qoaing  Index  Level  is  lower  than  the  level 
of  the  Index  at  the  thne  of  the  offering,  holders  will 
receive  at  least  90%  of  the  original  issue  price.  The 
minimum  level  that  hold«rs  %vill  receive  at  maturity 
will  be  set  at  the  time  of  the  ofiaring  of  the  Notaa. 


RETTSO  Index 

The  REIT50  Index  is  a  new 
capitalization-weighted  index  that 
conforms  with  Exchange  Rule  901C  and, 
as  discussed  below,  is  a  total  return 
index.  The  RETTSO  Index  is  composed  of 
the  50  largest  pubficly-traded  equity 
REITs,  as  measured  by  market 
capitalization,  traded  on  the  Amex, 
NYSE,  or  as  National  Market  securities 
traded  through  Nasdaq. '«  The  REIT50 
Index  will  be  maintained  so  that  at  each 
quarterly  review,  as  discussed  below, 
each  component  of  the  Index  will  have 
had  an  average  monthly  trading  voliune 
of  at  least  400,000  shares  over  Sie  prior 
three  month  period,"  with  share  prices 
greater  than  or  equal  to  $5  for  the 


>■>  See  Discusaion  of  the  RETTSO  Index,  infra. 

"  See  Discuaai«»  of  the  Ruaaell  2000  Index,  infra. 

"  See  Securities  Exchange  Act  Release  Na  31382 
(October  30. 1902).  57  FR  52802  (November  5, 1002) 
(order  approving  the  listing  of  options  on  the 
Russell  2000  Index)  ("Exchange  Act  Release  No. 
31382"). 

"Id. 

>«  See  Amendment  No.  2,  rapra  note  5. 

"Id. 
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majority  of  business  days  during  the 
preceding  three  calendar  months.  The 
RETTSO  Index  also  does  not  and  will  not 
include  health  care  RETTs  or  RETTs  that 
invest  primarily  in  real  estate  mortgages 
or  debt  securities.  The  RETTSO  Index 
also  Mdll  exclude  real  estate  operating 
companies  and  partnerehips. 

As  of  January  31, 1995,  the  highest 
weighed  component  in  the  RETTSO 
Index  accounted  for  4.66%  of  the  value 
of  the  index,  and  the  top  five 
components  accoimted  for  21.00%  of 
the  value  of  the  RETTSO  Index  Also, 
during  the  period  from  August  1, 1994 
through  January  31, 1995,  the  average 
daily  trading  volume  per  component  of 
the  RETTSO  Index  ranged  from  a  low  of 
19,567  shares  per  day  to  a  high  of 
140,173  shares  per  day.  Moreover,  as  of 
January  31, 1995,  98.87%  of  the  RETTSO 
Index,  by  weight,  and  98.00%,  by 
number  of  components,  were  eligible  for 
standardized  options  trading  pursuant 
to  Amex  Rule  915.^" 

The  Exchange  will  review  the 
component  securities  on  a  quarterly 
basis  to  ensure  that  the  RETTSO  Index 
continues  to  represent  only  the  largest 
and  most  actively  traded  RETTs.  After 
the  close  of  trading  on  the  last  business 
day  of  E)ecember,  March,  Jime,  and 
September,  all  eligible  RETTs  will  be 
ranked  by  descending  market 
capitalization,  and  the  SO  largest, 
subject  to  the  maintenance  criteria 
discussed  above,  will  comprise  the 
RETTSO  Index  until  the  next  quarterly 
review.  Only  RETTs  that  have  been 
trading  for  at  least  three  calendar 
months  will  be  considered  for  inclusicoi 
in  the  RETTSO  Index.  Resulting 
composition  changes  will  be  made  after 
the  dose  of  trading  on  the  third  Friday 
of  January,  April,  July,  and  October,  tlie 
divisor  of  the  RETTSO  Index  will  be 
adjusted  as  necessary  to  ensure  that 
there  is  no  discontinuity  in  the  value  of 
the  RETTSO  Index  as  a  result  of  these 
replacements. 

The  number  of  component  stocks  in 
the  RETTSO  Index  will  remain  fixed 
between  quarterly  reviews.  In  the  event 
that  one  or  more  component  securities 
must  be  removed  due  to  merger, 
takeover,  bankruptcy,  or  other 
diciunstances,  the  RETT  next  on  the  list 
from  the  most  recent  quarterly  review, 
subject  to  the  maintenance  criteria 
discussed  above,  will  be  selected  to 
replace  that  security  in  the  RETTSO 
Index.  In  such  case,  the  divisor  will  be 
adjusted  as  necessary  to  ensure  that 


there  is  no  discontinuity  in  the  value  of 
the  RETTSO  Index 

The  RETTSO  Index  is  a  total  return 
index  in  that  the  regular  cash  dividends 
of  its  component  securities  are  included 
in  calculating  the  value  of  the  RETTSO 
Index  Therefore,  ct  the  close  of  trading 
each  day,  the  prices  of  component 
securities  that  will  trade  "ex-dividend" 
the  next  day  will  be  adjusted 
(downward)  by  the  value  of  the     -^ 
dividend  to  reflect  the  price  impact  on 
the  stock  as  it  trades  without  (or  "ex") 
the  dividend  on  the  following  day.  The 
divisor  is  then  adjusted  to  assure 
continuity  of  the  Index  value.  The 
RETTSO  Index  value  will  be  calculated 
continuously  throughout  the  trading  day 
but  the  value  of  the  RETTSO  Index  will 
only  be  disseminated  once  pw  day  after 
the  close  of  trading  on  the  Exchange. 
This  daily  closing  value  for  the  RETTSO 
Index  will  be  di^minated  over  the 
Consolidated  Tape  Associatian's 
Network  B  under  a  separate  ticker 
symbol. »' 

CommiasioB  Findings  and  Conclusiona 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(S)  of  the 
Act.*'  Specifically,  the  Commission 
believes  that  providing  for  exchange- 
trading  of  the  Notes  will  offer  a  new  and 
innovative  means  for  investors  of 
participating  in  the  market  for 
commercial  real  estate,  i*  In  particular. 


'■'Telephone  conversation  between  Clifford 
Weber,  Managing  Director,  New  Products 
Development,  Amex,  and  Brad  Ritter,  Senior 
Counsel,  QMS,  Division,  Commiaaion,  on  August 
22, 19SS. 


*'  The  Exchange  believes  that  the  continuous 
dissemination  of  the  value  of  the  RETTSO  Index 
throughout  the  trading  day  will  likely  result  in 
confiMion  bet%mett  the  RBTSO  Index  and  the 
Morgan  Stanley  RETT  Index  that  the  Exciiange  will 
be  disseminating  every  IS  seconds  throughout  the 
trading  day.  See  Securities  Exchange  Act  Ktlease 
No.  36103  (August  14, 1995)  (approval  of  the 
Amex's  propoaal  to  list  options  on  the  Morgan 
Stanley  REIT  Index).  Because  the  values  of  both  the 
Index  and  the  Ruaaell  2000  Index  will  be 
diaaeminated  throughout  the  trading  day,  the  value 
of  the  RETTSO  Index  at  any  particular  time  can 
easily  be  calculated  by  anyone  who  wants  to  know 
the  value  of  the  RETTSO  Index  more  frequently  than 
once  per  day.  See  Amendment  Na  2,  tupra  note  5. 

1*15  U.S.C.  878fn>)(2)  (1988). 

■■The  Commission  notes  that  the  Index  Notes  are 
very  similar  in  structure  to  other  indexed  tenn 
notes  recently  approved  by  the  Commission  for 
listing  on  the  Amex.  See  S»ecurities  Exchange  Act 
Release  Nos.  3S886  (June  23.  1995],  60  FR  33884. 
Quae  29, 1995)  (approval  for  listing  of  indexed  term 
notes  linked  to  a  portfolio  of  "consolidation 
candidate"  securities),  34820  (October  11, 1994),  59 
FR  52571  (October  18, 1994)  (approval  for  listing  of 
indexed  term  notes  linked  to  a  portfolio  of  "basic" 
industry  securities),  34723  (September  27, 1994),  59 
FR  50631  (October  4, 1994)  (approval  for  listing  of 
indexed  term  notes  linked  to  a  portfolio  of  banking 
industry  secu(ities),  and  33495  (January  19. 1994), 
59  FR  3883  (January  27, 1994)  (approval  for  listing 
of  TelecommunicaUons  Basket  Stock  Upside  Note 


the  Commission  believes  that  the  Notes 
will  permit  investors  to  gain  equity 
exposure  in  the  commercial  real  estate 
market,  while  at  the  same  time,  limiting 
the  downside  risk  of  thoir  original 
investment  For  the  reasons  discussed  in 
the  Indexed  Term  Note  Approval 
Orden,  the  Commission  finds  that  the 
listing  and  trading  of  the  Notes  U 
consistent  with  the  Act.  2° 

As  with  the  other  indexed  term  notes 
approved  for  listing  by  the  Exchange, 
the  Notes  are  not  leveraged  instruments. 
Their  price,  however,  will  still  be 
derived  and  based  upon  the  imderlying 
linked  securities,  i.e.,  the  securities 
comprising  the  Russell  2000  and  RETTSO 
IndcDces.  Accordingly,  the  level  of  risk 
involved  in  the  purdiase  or  sale  of 
Index  Notes  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, . 
the  Commission  has  several  specific , 
concerns  with  this  type  of  product 
because  the  final  rate  or  return  of  the 
Notes  is  derivatively  priced,  based  on 
the  performance  of  the  imderlying 
indexes,  l^e  concerns  include:  (1) 
Investor  protection  concerns,  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  security,  (3)  systemic  concerns 
regarding  position  exposure  of  issuen 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
securities  represented  in  the  imderlying 
linked  indexes.'^  The  Commission 
believes  the  Amex  has  adequately 
addressed  each  of  these  issues  such  that, 
the  Commission's  regulatory  concerns 
are  adequately  minimized."  In 
particular,  by  imposing  the  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Amex  has  adequately  addressed  the 
potential  pubUc  customer  concerns  that 
could  arise  bom  the  hybrid  nature  of  the 
Notes. '3  Moreover,  the  Commission 
behoves  that  the  Exchange's  existing 
surveillance  procedures  are  adequate  to 
detect  and  deter  any  attempts  at 
manipulation  of  the  Notes  and  the 
indexes  underlying  the  Notes. 

In  addition,  even  though  the 
Exchange  has  not  proposed  any  options 
eligibility  requirements  for  the 
components  of  the  RETTSO  Index,  the 
Commission  believes  that  the  listing 
standards  and  issuance  restrictions 
discussed  above,  particularly  the 


Securities)  (collectively.  Indexed  Term  Note 
Approval  Orders"). 

"Id. 

"Id. 

s>Tbe  Commission  notes  that  the  Exchange  will 
also  distribute  a  circular  to  its  membership  calling 
attention  to  the  specific  risks  asaociated  writh  the 
Notes. 
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objective  standards  for  share  prices  and 
average  monthly  trading  volumes  ^*  for 
the  REITs  represented  in  the  REIT50 
Index  will  ensure  that  the  RETTSO  Index 
«dll  be  composed  predominantly  of 
highly  capitalized,  liquid  securities.'^ 
Moreover,  because  the  value  of  the 
Index  is  based  on  a  combination  of  the 
values  of  the  REITSO  Index  and  the 
Russell  2000  Index,  the  lack  of  an 
options  eligibility  requirement  for  the 
components  of  the  RETTSO  Index  is  even 
less  problematic.  The  Russell  2000 
Index  is  a  broad-based  index  composed 
of  2,000  equity  securities  that  the 
Commission  has  previously  found  to  be 
not  readily  susceptible  to  manipulation 
and  smtable  for  standardized  options 
trading.'"  In  addition,  as  of  January  31, 
1995,  greater  than  98%  of  the  weight  of 
the  RETTSO  Index,  and  49  of  50 
components  in  the  index  were  options 
eligible. 

Furthermore,  because  the  Notes  are 
non-leveraged,  intermediate-term 
instruments  that  are  based  on  the 
difference  between  two  indexes,  the 
Commission  believes  that  the  lack  of  a 
component  concentration  maintenance 
standard  for  the  RETTSO  Index  does  not 
raise  any  material  regulatory  concerns. 
Specifically,  the  RETTSO  Index  will  be 
maintained  with  the  SO  largest 
exchange-traded  REITs,  by  market 
capitalization.  Moreover,  as  of  Janxiary 
31, 1995,  the  highest  weighted 
component  accounted  for  only  4.66%  of 
the  weight  of  the  index  and  the  five 
highest  weighted  components 
accoimted  for  only  21.00%  of  the  weight 
of  the  index.  The  Commission  believes, 
therefore,  that  the  potential  that  the 
Index  could  be  manipulated  by 
manipulating  one  or  a  few  components 
of  the  RETTSO  Index  has  been 
adequately  minimized. 


''*TIm  Conunitsion  notes  that  the  average 
monthly  trading  volume  requirement  of  400,000 
shares  per  month  over  a  three  month  period  is 
significantly  higher  than  the  Amex's  initial  trading 
volume  requirement  for  options  on  individual 
securities,  which  only  requires  volume  of  2.4 
million  shares  over  a  12-month  period.  See  Amex 
Rule  915. 

^For  index  options  and  other  derivative 
products  where  the  value  of  the  product  is  based 
on  an  index  of  securities,  the  Commission  generally 
requires  that  a  certain  percentage  of  the  index,  both 
by  weight  and  by  number  of  components,  be 
eligible  for  standardized  options  trading.  This 
requirement  serves  to  minimize  the  potential  for 
any  adverse  impact  on  the  marke's  for  the  securities 
underlying  these  indexes  resulting  from  the  trading 
of  these  products.  See,  e.g..  Securities  Exchange  Act 
Release  No.  34157  (June  3,  1994),  59  FR  30062  (June 
10, 1994).  For  the  reasons  discussed  herein, 
however,  the  Commission  believes  that  the  Amex 
has  structured  the  Notes,  in  general,  and  the  REn'50 
Index,  in  particular,  so  that  the  lack  of  such 
maintenance  criteria  does  not  create  any  significant 
manipulation  or  market  impact  concerns. 

^  See  Exchange  Act  Release  Na  31382,  mpra 
note  12. 


As  a  result,  the  Commission  believes 
that  any  concerns  regarding  the 
potential  for  manipiUation  of  the  Index, 
the  RETTSO  Index,  or  the  Russell  2000 
Index,  or  any  adverse  market  impact  on 
the  securities  comprising  the  underlying 
indexes,  have  been  adequately 
addressed  by  the  Amex. 

The  Commission  also  believes  that  the 
decision  of  the  Amex  to  disseminate  the 
value  of  the  RETTSO  Index  only  once  per 
day  after  the  close  of  trading  is 
consistent  with  the  Act.  The  value 
disseminated  will  be  the  daily  closing 
value  of  the  RETTSO  Index.  The  Amex 
will,  however,  calculate  the  value  of  the 
RETTSO  Index  continuously  throughout 
the  trading  day  so  that  the  value  of  the 
Index  that  is  disseminated  will  always 
be  based  on  the  current  value  of  the 
RETTSO  Index.  Moreover,  because  the 
values  for  the  Index  and  the  Russell 
2000  Index  will  be  disseminated  every 
IS  seconds  throughout  the  trading  day, 
investors  and  market  participants  could 
calculate  the  value  of  the  R0T5O  Index 
at  any  time  based  on  the  formula 
provided  above.  Additionally,  the 
Commission  believes  that  disseminating 
the  value  of  the  REITSO  Index  only  once 
per  day  after  the  close  will  minimize  the 
potential  for  confusion  that  may  exist 
between  the  RETTSO  Index  and  the 
Morgan  Stanley  RETT  Index,  whidi  is 
also  calculated  and  disseminated  by  the 
Amex. 

The  Commission  realizes  that  Index 
Notes  will  be  dependent  upon  the 
individual  credit  of  the  issuer.  To  some 
extent  this  credit  risk  is  minimized  by 
the  Exchange's  listing  standards  in 
Section  107A  of  the  Guide  which 
provide  that  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  Index  Notes.''  In  addition,  the 
Exchange's  hybrid  listing  standards 
further  require  that  Index  Notes  have  at 
least  $4  million  in  market  value. '» In 
any  event,  financial  information 
regarding  the  issuer,  in  addition  to 
information  on  the  underlying  indexes 
and  the  issuers  of  the  securities 
comprising  the  imderlying  indexes,  will 
be  publicly  available.'" 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  2  to  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  2  provides  that  the  value  of  the 
RETTSO  Index  will  only  be  disseminated 


"  See  supra  note  8. 

"  See  Amex  Company  Guide  S 107 A. 

**The  companies  that  comprise  the  Russell  2000 
and  REIT50  Indexes  are  reporting  companies  under 
the  Act. 


by  the  Amex  once  per  day  after  the  close 
of  trading  on  the  Exchange.  For  the 
reasons  discussed  above,  the 
Commission  believes  this  amendment  is 
consistent  with  the  Act,  Moreover, 
because  the  Notes  will  be  priced  based 
on  the  value  of  the  Index,  the  value  of 
which  will  be  disseminated  throughout 
the  trading  day,  the  Commission  does 
not  believe  that  this  is  a  material  change 
to  the  proposal  requiring  notice  in  the 
Federal  Register  prior  to  approval. 

Second,  Amenoment  No.  2  provides 
that  all  components  of  the  RETTSO  Index 
are  and  will  continue  to  be  reported 
securities,  as  defined  in  Rule  llAa3-l 
of  the  Act,  that  are  traded  on  the  Amex, 
NYSE,  or  are  National  Market  securities 
traded  through  Nasdaq.  This 
requirement  smves  to  further  minimize 
any  concerns  regarding  potential 
manipulation  of  the  RETTSO  Index. 

Third,  Amendment  No.  2  alters  the 
maintenance  criteria  for  the  RETTSO 
Index  concerning  average  monthly 
trading  volume  to  make  the  requirement 
over  a  three  month  rather  than  a  six 
month  period.  As  discussed  above,  this 
requirement  is  still  significantly  higher 
than  the  Exchange's  initial  tracing 
voliune  listing  criteria  for  options  on 
individual  securities.  Moreover,  the 
original  proposal,  as  it  was  published  in 
the  Federal  Register,  contemplated  that 
the  Exchange  would  be  able  to  add 
RETTs  to  the  RETTSO  Index  that  have 
been  listed  and  trading  for  a  minimum 
of  three  months.  As  a  result,  the 
Commission  believes  this  amendment 
was  necessary  in  order  to  eliminate  the 
inconsistency  that  existed  in  the 
original  proposal.  Furthermore,  the 
Commission  notes  that  the  original 
proposal  appeared  in  the  Federal 
Register  for  the  full  21-day  comment 
period  and  that  no  comments  were 
received  by  the  Commission  regarding 
the  proposal  in  general,  or,  the  issue  of 
including  in  the  RETTSO  Index  RETTs 
that  have  been  trading  for  no  less  than 
three  months,  in  particular. 

Based  on  the  above,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  (S)  of  the 
Act  and  finds  good  cause  for  approving 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20S49.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5S2,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-gs-OS  and  should  be 
stibmitted  by  September  19, 199S. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-Amex-95- 
05),  as  amended,  is  approved. 

For  the  Commission,  oy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  9&-21358  Filed  8-28-95;  8:45  am] 
MUMa  COOK  I01»-01-«l 


[nsleaw  No.  34-36135;  File  No.  SR-CBOE- 
95^44] 

SeH*R6gulatory  Organizations;  Notice 
of  Rilng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  l>y  the  Chicago  Board 
Options  Exchange,  Inc.,  Relating  to  the 
implementatton  of  Systems  Changes 
That  Automate  Certain  Trading 
Suspensions  in  Options 

August  22, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  August  16, 1995, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«lf«Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currendy,  CBOE  Rule  6.3,  "Trading 
Halts,"  Interpretation  and  Policy  .01, 
provides  that  a  Post  Director  >  or  tiie 


»»15  U.S.C  S78s(b)(2)  (1988). 

»» 17  cm  200.30-3(aKl2)  (1994). 

*  A  Post  Director  is  an  Exchange  employee  at  a 
trading  peat  whose  function  is  to  assist  the  Order 
Book  Official  ("OBO")  and  the  Designated  Primary 
Market  Maker  at  each  station  at  the  post 


OBO  at  a  station  may  suspend  trading 
(including  a  rotation)  for  a  class  or 
classes  of  option  contracts  traded  at  the 
station  for  not  longer  than  five  minutes 
whenever  trading  in  the  imderlying 
exchange-listed  security  is  halted  or 
suspended  in  the  primary  market,  but 
only  if  the  trading  halt  or  suspension  is 
evidenced  by  an  "ST"  symbol  (for  an 
exchange-listed  security)  or  an  "H" 
symbol  (for  a  security  traded  primarily 
in  the  over-the-counter  market)  that 
appears  on  the  Class  Display  Screen  for 
that  underlying  security,  or  the  trading 
halt  or  suspension  is  verified  by  the 
senior  person  then  in  charge  of  the 
Exchange's  control  room.  "The  CBOE 
proposes  to  amend  Exchange  Rule  6.3, 
Interpretation  and  PoUcy  .01  to 
implement  systems  changes  that  will 
provide  automatic,  computerized 
procedures  to  suspend  trading  in 
specified  options  classes  whenever 
there  is  a  halt  or  suspension  of  trading 
in  an  exchange-listed  imderlying 
security  in  the  primary  market  as 
evidenced  by  the  dissemination  by  that 
market  of  an  "ST"  symbol  The 
automatic  trading  suspension  will  apply 
only  to  options  on  exchange- listed 
securities.  For  options  on  securities 
traded  in  the  over-the-counter  market,  a 
Post  Director  or  OBO  will  act,  as 
currenUy  provided  for,  to  suspend 
options  trading  when  trading  in  the 
underlying  security  has  been  halted  or 
suspendedL 

Ine  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  propKjsed  rule 
change  is  to  amend  CBOE  Rule  6.3, 
Interpretation  and  Policy  .01  to  reflect 
systems  changes  that  will  provide 
automatic  procedures  to  suspend 
trading  in  specified  classes  of  options 


when  trading  in  the  imderlying 
exchange-traded  security  is  halted  or 
suspended  in  the  primary  market. 
CurrenUy,  under  CBOE  Rule  6.3,  a  Post 
Director  or  OBO  acts  to  suspend  trading 
in  affected  classes  of  options  on  the 
CBOE  whenever  trading  in  an 
underlying  security  is  halted  or 
suspended  in  the  primary  market. 
Under  CBOE  Rule  6.3,  Interpretation 
and  Policy  .01,  the  suspension  can 
remain  in  effect  for  up  to  five  minutes; 
any  suspension  of  trading  longer  than 
five  minutes  may  only  be  declared  by 
two  Floor  Officials  pursuant  to  CBOE 
Rule  6.3(a). 

According  to  the  Exchange,  the  first 
indication  that  trading  in  an  underlying 
exchange- listed  security  has  been  halted 
or  suspended  in  the  primary  market  is 
usually  the  appearance  on  Xhe  Class 
Display  Screen  for  the  underlying 
security  of  an  "ST"  symbol 
dissemination  by  the  prinuuy  market^ 
Since  it  may  take  a  Post  Director  or  an 
OBO  some  period  of  time  (which  could 
be  30  seconds  or  more)  to  take  note  of 
such  an  indication  and  act  to  suspend 
trading  in  the  afiiected  options,  an  alert 
trader  may  observe  the  ST  symbol, 
correctly  surmise  why  trading  has  been 
suspended,  and  buy  or  sell  options 
before  trading  in  the  options  is 
suspended,  thereby  taking  advantage  of 
orders  entered  prior  to  the  time  of  the 
suspension  of  trading  of  the  underlying 
security. 

The  CBOE  believes  that  the  shwter 
the  delay  between  the  time  trading  in  an 
imderlying  security  is  suspended  in  the 
primary  market  and  the  time  the  CBOE 
suspends  trading  in  the  related  option, 
the  less  opportunity  there  is  for  this 
type  of  trading  activity  to  take  place.  To 
this  end,  the  CBOE  has  developed,  and 
proposes  to  implement,  an  automated, 
computerized  procedure  that  is  capable 
of  reading  the  market  data  feed  from  the 
primary  exchange  market  ^  (currentiy 


*h  has  been  the  Exchange's  experianca  that  the 
New  York  Stock  Exchange  ("NYSE")  and  the 
American  Stock  Exchange  ("Amex"),  which  are  the 
primary  markets  for  most  of  the  stocks  underlying 
optioiu  traded  on  the  CBOE,  may  be  relief}  upon 
to  disseminate  an  "ST'  symbol  immediately  upon 
suspension  of  trading  in  any  stock. 

>  The  Consolidated  Tape  Association  ("CTA"), 
which  consists  of  the  Amex,  the  Boston  Stock 
Exchange,  the  CBOE,  the  Chicago  Stock  Exchange, 
the  Cincinnati  Stock  Exchange,  the  National 
Association  of  Securities  Dealers,  the  NYSE,  the 
Philadelphia  Stock  Exchange,  and  the  Pacific  Stock 
Exchange,  established  the  Consolidated  Tape  to 
disseminate  last  sale  transaction  information  for 
trades  executed  on  any  of  the  member  exchanges  or 
through  NASDAQ.  The  Securities  Information 
Automation  Corporation  ("SIAC").  a  subsidiary  of 
the  NYSE  and  the  Amex,  conducts  the  day-to-day 
operations  of  the  Consolidated  Tape.  SIAC  makes 
this  information  available  to  all  subecribers  to  the 
Consolidated  Tape:  the  inionnation  disseminated 


44922 


Federal  Regirter  /  Vol.  60.  No.  167  /  Tuesday,  August  29,  1995  /  Notices 


available  from  the  NYSE  and  the  Amex) 
and  siispending  trading  on  the  floor  and 
turning  off  the  Retail  Automatic 
Execution  System  ("RAES")  for  a 
specific  class  or  classes  of  options 
whenever  trading  is  suspended  and  an 
"ST"  symbol  appears  for  the  underlying 
exchange-listed  security.  By  eliminating 
the  delay  occasioned  by  the  need  for 
hiunan  intervention,  the  automated 
procedure  will  permit  the  suspension  of 
options  trading  at  virtually  the  same 
instant  as  the  "ST'  symbol  first  appears. 

The  Exchange  notes  that  options 
trading  suspensions  that  are 
implemented  automatically  by 
computer  pursuant  to  the  proposed 
procedure  will  be  subject  to  the  same 
conditions  and  limitations  that  apply  to 
suspensions  declared  by  a  Port  Director 
or  OBO  under  existing  CBOE  Rule  8.3, 
Interpretation  and  Policy  .01.  That  is,  no 
trading  suspension  may  exceed  five 
minutes  in  duration  unless  it  has  been 
declared  by  two  Floor  Officials,  and 
successive  five-minute  trading 
suspensions  may  not  be  combined.  Any 
longer  suspensions  of  trading  may  be 
declared  only  by  two  Floor  Officials 
pursuant  to  CBOE  Rule  6.3(a).  Notice  of 
the  automatic  suspension  of  options 
trading  shall  be  disseminated  to  the 
trading  floor  and  over  the  Options  Price 
Reporting  Authority  ("OPRA")  by 
disseminating  a  "T"  sjmibol  and 
quotaticm  designation  998-999.  The 
CBOE  states  that  the  time  and  duration 
of  the  suspension  shall  be  reflected  in 
the  Exchange's  time  and  sales  display, 
which  is  made  available  through  vendor 
networks. 

In  addition,  the  proposal  makes  a 
technical  correction  to  CBOE  Rule  6.3, 
Interpretation  and  Policy  .01  by 
eliminating  the  reference  therein  to 
Exchange  Rule  6.3A,  which  has  been 
rescinded. 

By  eliminating  the  delay  between  the 
suspension  of  trading  in  an  imderlying 
security  and  the  suspension  of  trading 
in  related  options,  the  CBOE  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthera  the  objectives  of 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulattxy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  ctf  EffiDctiveDess  of  the 
Proposed  Rule  Change  and  Timing  for 
Conuniwion  Action 


for  each  traiuaction  includes  the  stock  symbol,  the 
volume  of  the  trade  in  round  lots,  and  the  price  at 
which  the  transaction  was  executed.  Information 
the  trading  in  a  stock  has  been  halted  also  appears 
on  the  Consolidated  Tape. 


The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  The  CBOE 
states  that  the  Exchange  has  devoted 
considerable  resources  to  developing  a 
computer  program  that  permits  the 
automatic  suspension  of  trading 
immediately  upon  the  appearance  of  the 
"ST"  symbol  indicating  that  trading  in 
an  underlying  exchange-listed  security 
has  been  suspended,  llie  Exchange 
believes  that  it  furthers  the  protection  of 
investore  and  the  public  interest  to 
eliminate  any  delay  between  the  time 
trading  is  sus{>ended  in  an  imderlying 
security  and  the  time  trading  in  the 
related  options  is  suspended.  Because 
the  CBOE  has  developed  and  tested  the 
computer  program,  the  Exchange 
believes  it  should  be  permitted  to 
implement  the  program  as  soon  as 
possible.  The  CBOE  further  claims  that 
the  proposed  rule  change  effects  a 
change  in  an  existing  trading  system  of 
the  Exchange  that  does  not  significantly 
afiiect  the  protection  of  investors  or  the 
public  interest,  does  not  impose  any 
significant  biuden  on  competition,  and 
does  not  have  the  effect  of  limiting  the 
access  to  or  availability  of  the  system, 
and  accordingly  should  be  approved  on 
an  accelerated  basis. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secimties 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) 
thereunder  *  in  that  the  proposal  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  proposal  will  allow  the 
Exchange  of  implement  a  program  that 
provides  an  automatic,  computerized 
suspension  of  trading  and 
disengagement  of  RAES  in  specified 
options  classes  when  trading  in  the 


underlying  exchange-listed  security  is 
suspended  or  halted  in  the  primary 
market.  According  to  the  CBOE,  the 
proposed  computer  program  is  currently 
able  to  read  the  market  data  feed  from 
the  NYSE  and  Amex  and  immediately  ' 
suspend  trading  in  a  specific  options 
class  or  classes  whenever  an  "ST" 
symbol  appeara  in  connection  with  the 
underlying  seciuity,  thereby  eliminating 
the  potential  delay  present  in  the 
current  system,  which  requires  action 
by  a  Post  Director  or  OBO  to  suspend 
options  trading  in  response  to  a  trading 
halt  in  the  underlying  seciuity. 

Accordingly,  the  Commission  believes 
that  the  proposal  will  protect  investore 
by  enhancing  the  Exchange's  existing 
ability  under  CBOE  Rule  6.3, 
Interpretation  and  Policy  .01  to 
implement  a  temporary  suspension  of 
options  trading  when  an  "ST"  symbol 
appeara.  The  Commission  notes  that 
options  trading  suspensions 
implemented  automatically  purauant  to 
the  proposal  will  be  subject  to  the  same 
conditions  and  limitations  that  are 
currently  provided  in  CBOE  Rule  6.3. 
Interpretation  and  Policy  .01. 
Specifically,  no  trading  suspension 
under  CBOE  Rule  6.3,  Interpretation  and 
PoUcy  .01  may  exceed  five  minutes, 
unless  it  has  been  declared  by  two  Floor 
Officials  purauant  to  CBOE  Rule  6.3(a). 
and  successive  five-minutes  trading 
suspensions  may  not  be  combined.  In 
adchtion,  the  CBOE  will  disseminate 
notice  of  an  automatic  suspension  of 
trading  to  the  trading  floor  and  over 
OPRA.  Moreover,  the  time  and  duration 
of  the  suspension  will  be  reflected  in 
the  Exchange's  time  and  sales  display, 
which  is  made  available  through  vendor 
networks. 

The  Commission  believes  that  it  is 
reasonable  for  the  CBOE  to  rely  on  the 
accuracy  of  the  "ST"  symbol.  In  this 
regard,  the  Conunission  notes  that  CBOE 
Ride  6.3,  Interpretation  and  Policy  .01 
currently  allows  an  OBO  or  Post 
Director  to  suspend  options  trading 
when  an  "ST"  symbol  appears.  The 
CBOE  states  that  the  data  feed  from  the 
primary  market  is  reliable  and  that  an 
"ST"  symbol  has  never  been 
disseminated  inaccurately.^  In  addition, 
the  Commission  notes  that  it  is  the 
policy  of  the  Exchange  to  contact  the 
primary  market  immediately  after  an 
"ST"  symbol  appeara  to  verify  the 
trading  halt  in  the  imderljring  security 
and  to  determine  the  reasons  for  the 


*  IS  U.&C  S  78f(bXS]  (1S82). 


*  Telephone  conversation  between  Michael 
Meyer,  Schiff  Hardin  k  Waite,  and  Yvonne 
Fraticelli,  Attorney,  Options  Branch,  Division  of 
Market  Regulation.  Conunission,  on  August  18, 
1905. 
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suspension  of  trading  in  the  underlying 
security.* 

The  Commission  also  finds  that  the 
proposal  to  delete  an  inaccurate 
reference  to  CBOE  Rule  6.3A  is 
consistent  with  the  Act  because  it 
clarifies  CBOE  Rule  6.3  and  helps  to 
ensure  the  accuracy  of  the  rule.^ 

Finally,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Fedoral  Register  because  the 
proposal  automates  a  function  currently 
allowed  under  CBOE  Rule  6.3  to 
suspend  promptly  options  trading  when 
the  primary  market  has  suspended 
trading  in  the  underlying  security.  The 
proposal  is  also  consistent  with,  and 
helps  to  implement,  CBOE  Rule  6.3, 
Interpretation  and  Policy  .04,  which 
provides  that  trading  in  a  stock  option 
will  be  halted  when  a  regulatory  halt  in 
the  underlying  stock  has  occiured  in  the 
primary  market  for  that  stock.  For  these 
reasons,  the  Commission  believes  it  is 
consistent  with  Sections  19(b)(2)  and 
6(b)(5)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  pereons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pereons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  vtrith  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
oiganization.  All  submissions  s^oidd 


refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  19, 1995. 

It  is  therefore  ordered,  purauant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-95-44),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  95-21356  Filed  B-28-95: 8:4S  am] 
BNJJNQ  OOOC  Mlfr^l-M 


[fMaaee  No.  34-96137;  File  Na  SR-Phlx- 
95-14] 

Seifftogulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Qranting  Accelenrted  Approval  of 
Amendment  No.  2  to  the  Proposed 
Rule  Change  t>y  the  Philadelphia  Stock 
ExdMnge*  Inc.,  Relating  to  Extension 
of  Marlcet  Malcer  RAargln  Treatment  to 
Certain  Marlcet  Maker  Orders  Entered 
from  Off  the  Trading  Floor 

August  23. 1995. 
I.  Introduction 

On  March  1, 1995,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  purauant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,^  to  extend  market  maker 
margin  treatment  to  opening  ordera 
entered  by  Phlx  Registered  Options 
Tradere  ("ROTs")  bom  off  the  Exchange 
floor,  provided  that  the  greater  of  1,000 
contracts  or  80%  of  an  ROT's  total 
transactions  on  the  Exchange  in  a 
calendar  quarter  are  executed  in 
person,^  and  not  through  the  use  of 
ordera.  Phlx  ROTs  woidd  also  be 
required  to  execute  at  least  75%  of  their 
quarterly  contract  volume  in  assigned 
options.  The  Exchange  filed 
^jnendment  No.  1  to  the  propostd  on 
March  29, 1995.4  xhe  Exchange  filed 


•Id. 

'CBOE  Rule  6.3A,  "Equity  Market  Trading  Halt," 
required  the  Exchange  to  hsilt  trading  in  all  stock 
opdons  and  all  stock  index  optioty  when  trading 
in  stocks  on  the  NYSE  had  been  halted  or 
suspended  as  a  result  of  the  activation  of  circuit 
breakers  on  the  NYSE.  CBOE  Rule  6.3A  has  been 
deleted  from  the  OBOE'S  rules.  See  Securities 
Exchange  Act  Releese  No.  35789  (May  31,  1995),  60 
FR  30127  dune  7, 1995)  (order  approving  File  No. 
SR-CBOE-95-05). 


■  15  U.S.C  S  7Bs(b)(2)  (1982). 

•  17  CFR  200.3O-3(a)(12)  (1994).  ' 

>  15  U.S.C.  788(b)(1). 
» 17  CFR  240.19b-*. 

>  "In  person"  means  that  options  transactions  are 
personally  executed  by  a  Registered  Options  Trader 
on  the  Phbc  floor. 

*  In  Amendment  No.  1.  the  Exchange  proposes  to 
require  Phlx  ROTs  to  execute  at  least  75%  of  their 
quarterly  trades  in  assigned  options  for  purposes  of 
receiving  market  maker  margin  treatment  for  off- 
floor  orders.  The  Exchange  originally  proposed  to 
require  an  ROT  to  trade  at  least  50%  of  bis  quarterly 
contract  volume  in-assigned  options.  In  addition. 
Amendment  No.  1  states  that  Phlx  proposes  to 


Amendment  No.  2  to  the  proposal  on 
July  25, 1995.S 

Notice  of  the  proposal,  as  amended  by 
Amendment  No.  1,  was  published  for 
comment  and  appeared  in  the  Federal 
Register  on  May  18, 1995.^  No  comment 
lettera  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal,  as  amended. 

n.  Background 

Generally,  a  trade  for  the  accoimt  of 
a  specialist  or  ROT  receives  market 
maker,  or  good  faith,  margin,'  as  well  as 
favorable  capital  treatment,"  due  to  the 
affirmative  and  negative  market  making 
obligations  ^  imposed  on  such  floor 
tradere  by  Exchange  and  Commission 
rules.  Further,  Rule  1014,  Commentary 
.01  states  that  ROTs  are  considered 
"specialists"  for  the  purposes  of  the  Act 
and  the  rules  thereunder,  which 
includes  capital  and  margin  rules, 
respecting  option  transactions  initiated 
and  effected  by  the  ROT  on  the  floor  in 
the  capacity  of  an  ROT.  Accordingly, 
transactions  initiated  on-floor  by  Phbc 
ROTs  are  entitled  to  receive  favorable 
market  maker  margin  treatment.  Off- 
floor  opening  >°  market  maker 


delete  the  fine  schedules  under  the  minor  rule  plan 
originally  proposed  to  address  violations  of  the 
heightened  trading  requirements,  because  violations 
of  this  program  are  to  be  revieived  directly  by  the 
Business  Conduct  Committee  and  are  not  to  be 
treated  as  minor  rule  plan  violations.  Finally,  Phbc 
proposes  to  clarify  that  the  phrase  "may  exempt  ons 
or  more  classes  of  options  from  this  calculation"  in 
Commeatary  .01  to  Phlx  Rule  1014,  is  intended  to 
mean  that  certain  options  may  cot  be  eligible  for 
off-floor  market  maker  treatment  See  Letter  from 
Gerald  O'Connell,  First  Vice  President,  Phlx,  to 
Michael  Walinskas,  Branch  Chief,  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Market  Regulation"),  Commission, 
dated  March  20,  1995  ("Amendment  No.  1"). 

*  In  Amendment  No.  2,  the  Exchange  deletes  the 
reteenoe  to  "liquidating  open  positions"  from  Phlx 
Rule  1014,  Commentary  .01.  The  Exchange  notes 
that  this  amendment  does  not  substantially  change 
the  proposal  because  liquidating  an  open  position 
is  the  same  as  closing  a  position,  which  does  not 
require  the  extension  of  margin.  Tlie  Excliange  also 
proposes  to  amend  Advice  B-12  to  clarify  thai  the 
Floor  Broker  is  responsible  for  clearing  the  Phlx 
crowd  before  executing  a  multiply-traded  option  on 
another  exchange  when  initiated  from  off-floor. 
Finally,  the  Exchange  proposes  to  add  to  Advice  C- 
3  a  reference  to  the  new  Floor  Broker  responsibility 
as  enumerated  in  Advice  B-12.  See  Letter  from 
Gerald  O'Connell,  First  Vice  President.  Phbc.  to  ■ 
Michael  Walinskas,  Branch  Chief,  OMS.  Market 
Regulation,  Commission,  dated  July  25,  T99S 
("Amendment  No.  2"). 

■  See  Securities  Exchange  Act  Release  No.  35710 
(May  12, 1995),  60  FR  26754. 

'  Regulation  T  of  the  Federal  Reserve  Board, 
Section  220.>12. 

•SEC  Rule  15c  3-l(b)(l). 

•See  e.g.,  Phbc  Rule  1014(a)  and  (c). 

■"Questions  of  margin  and  capital  treatment  do 
not  arise  in  connection  with  closing  transactioiu, 
because  such  positions  only  reduce  or  eliminate 
existing  positions.  See  Amendment  No.  2,  supra 
note  5. 
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transactions  currently  may  not  qualify 
for  favorable  margin  treatment  under 
Exchange  rules,  even  if  such  orders  are 
entered  to  adjust  or  hedge  the  risk  of  an 
ROT'S  positions  resvilting  from  on-floor 
market  making  activity. 

Phlx  Rule  1014,  Commentary  .03  and 
Floor  Procedure  Advice  ("Advice")  B-3 
ciurently  require  an  ROT  to  effect  at 
least  50%  of  his  quarterly  contract- 
volume  in  assigned  options.  Fiuther,  an 
ROT  is  required  to  execute  in  person 
and  not  through  the  use  of  orders  the 
greater  of  1,000  contracts  or  50%  of  his 
quarterly  contract  voliune,  pursuant  to 
Advice  B-3  and  Rule  1014(b), 
Commentary  .13. 

m.  Description  of  the  Propoeal 

The  Exchange  is  proposing  to  amend 
Rule  1014  to  allow  ROTs  who  meet  a 
more  stringent  in  person,  and  in- 
assigned  options  requirement  to  receive 
^  market  maker  margin  and  capital 
^  treatment  for  opening  off-floor  orders. 
All  ROTs  wiU  still  be  required  pursuant 
to  Advice  B-3  to  trade,  at  a  minimum, 
(1)  in  person,  and  not  through  the  use 
of  orders,  the  greater  of  1,000  contracts 
or  50%  of  their  total  transactions  each 
quarter,  and  (2)  at  least  50%  of  their 
quarterly  contract  volume  in  assigned 
options. 

Specifically,  the  Exchange  proposes  to 
amend  Phlx  Rule  1014,  Commentary 
.01,  to  extend  market  maker  margin 
treatment  to  opening  orders  entered  by 
Phlx  ROTs  from  off  the  Exchange  floor, 
provided  that  the  greater  of  1,000 
contracts  or  80%  of  an  ROT's  total 
transactions  on  the  Exchange  in  a 
calendar  quarter  are  executed  in  person, 
and  not  tliough  the  use  of  orders.  Phlx 
ROTs  would  also  be  required  to  execute 
at  least  75%  of  their  qiiarterly  contract 
volume  in  assigned  options.^*  In 
addition,  the  proposal  requires  that  all 
off-floor  orders  for  which  ROTs  receive 
market  maker  treatment  be  consistent 
with  their  duty  to  maintain  fair  and 
orderly  markets,  and,  in  general,  be 
effected  for  the  purposes  of  hedging, 
reducing  risk  of,  or  rebalancing  open 
positions. 

The  Exchange  believes  that  because 
an  ROT  cannot  effectively  adjust  his 
positions,  or  hedge  and  otherwise 
reduce  the  risk  of  his  opening 
transactions,  from  off  the  Phbc  trading 
floor  without  inciuring  a  signiflcant 
economic  penalty,  sudi  ROTs  must 
either  be  physic^y  present  on  the 
Exchange  floor  or  face  significant  risks 


of  adverse  market  movements  when 
they  must  necessarily  be  absent  from  the 
trading  floor.i^  Because  of  these  costs 
and  risks,  the  Exchange  believes  that 
Phlx  ROTs  may  be  prevented  from 
effectively  discharging  their  market 
making  obligations  and  may  be  exposed 
to  unacceptable  levels  of  risk. 

Accordingly,  the  proposed  rule 
change  is  intended  to  accommodate  the 
occasional  needs  of  ROTs  to  adjust  or 
hedge  positions  in  their  maricet  accounts 
at  times  when  they  are  not  physically 
present  on  the  trading  floor.  Tlie  Phlx 
believes  the  proposed  rule  change  does 
so  without  diluting  the  requirement  that 
such  ROTs'  trading  activity  must 
nevertheless  fulfill  their  market  making 
obligations,  including  contributing  to 
the  maintenance  of  a  fail  and  orderly 
market  on  the  Exchange. 

In  addition  to  the  proposed 
amendment  to  Commentary  .01  of  Rule 
1014.  the  Exchange  proposes  to  amend 
five  Phlx  floor  procediue  advices  to 
cover  such  off-floor  market  maker 
orders.  First,  new  paragraph  (b)  of 
Advice  B-3  would  effectuate  the 
proposed  provisions  of  Commentary  .01 
by  referencing  the  heightened  trading 
requirement  in  order  to  receive 
favorable  margin  treatment  for  off-floor 
orders.  Accordingly,  entering  an  off- 
floor  order  for  a  market  maker  account 
without  compliance  with  the  "1,000 
contracts  or  80%  "  requirement  can 
result  in  a  Rule  960  disciplinary 
proceeding,  which  is  separate  from  any 
violation  of  Advice  B-3(a)."  in  which 
violations  currently  can  be  charged 
under  the  Exchange's  minor  rule  plan.^^ 

Second  Advice  B-4  is  proposed  to  be 
amended  to  create  an  exception  to  the 


"Essentially,  ROTs  may  receive  favorable  market 
maker  margin  treatment  for  off-Qoor  opening 
transactions  comprising  no  more  than  20%  of  their 
total  transactions  if  they  meet  both  heightened  in- 
porsoB  and  assigned  class  trading  requirements.  See 
also  Amendment  No.  1,  Bupra  note  4. 


'*  An  ROT  would  have  the  choice  of  closing  out 
all  existing  options  positions  while  off-floor  or 
keeping  such  positions  open  which  would  raise 
market  risk  concerns  for  the  ROT.  See  also  Phlx 
Rule  1014,  Commentary  .08. 

"Advice  B-3(a)  requites  ROTs  to  effect  at  leact 
50%  of  their  quarterly  contract  volume  in  assigned 
options.  Further,  ROTs  are  requited  to  execute  in 
person  and  not  through  the  use  of  orders  the  greater 
of  1,000  contracts  or  50%  of  their  quarterly  contract 
volume,  pursuant  to  Advice  B-3(a). 

>*The  Phlx's  minor  rule  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codified  in 
Phlx  Rule  970,  contains  floor  procedure  advices 
%vith  accompanying  fine  schedules.  Rule  19d- 
1(c)(2)  authorizes  national  securities  exchangee  to 
adopt  minor  rule  violation  plans  for  summary 
discipline  and  abbreviated  reporting;  Rule  19d- 
1(c)(1)  requires  prompt  filing  with  the  Commission 
of  any  final  discipUnary  actions.  However,  minor 
rule  violations  not  exceeding  $2,500  are  deemed  not 
final,  thereby  permitting  periodic,  as  opposed  to 
immediate  reporting.  Although  the  Exchange  is 
prt>posing  to  amend  several  advices,  only  Advice 
C-3  will  contain  a  minor  rule  plan  fine.  The 
Commission  notes  that  the  Phb(  has  the  discretion 
to  take  any  violations,  including  those  under  the 
minor  rule  plan,  to  full  disciplinary  proceedings 
and  would  expect  the  Phlx  to  do  so  for  egregious 
and  repetitive  violations  of  Advice  C-3. 


prohibition  against  entmng  off-floor 
orders  into  a  market  maker  accoimt. 
Generally,  Advice  B-4  would  restate  the 
provisions  of  Commentary  .01  to  Rule 
1014  that  an  ROT  who  has  executed  the 
greater  of  1 ,000  contracts  or  80%  of  his 
total  transactions  in  a  calendar  quarter 
in  person  may  enter  opening 
transactions  fitjm  off  the  floor  on 
limited  occasions  for  his  market  maker 
account  if  such  transactions  are  for  the 
purpose  of  hedging,  reducing  risk  of,  or 
rebalancing  open  positions. 

Third,  by  amending  the  title  of  Advice 
B-8,  the  Phlx  intends  to  limit  its  effect 
to  situations  where  an  ROT  uses  a  Floor 
Broker  while  the  ROT  is  on  the  Phlx 
Floor.  Because  ROTs  caimot  ourently 
enter  off-floor  opening  orders  into  a 
market  maker  account,  the  language  of 
this  advice  presumes  that  ROTs  are  on 
the  floor,  and.  hence,  able  to  comply 
with  the  requirements  of  initialing  the 
order  ticket.  Because  this  proposal 
would  permit  entering  opening  orders 
frt>m  off-floor  and  because  ROTs  who 
are  off-floor  cannot  initial  and  time 
stamp  a  ticket.  Advice  B-8  would  now 
expressly  apply,  as  reflected  in  the  new 
title,  only  to  on-floor  situations. 
Nevertheless,  the  requirement  that  an 
ROT  state  whether  an  order  is  opening 
or  closing  appears  in  Advice  B-4,  and 
the  Floor  Broker  must  time  stamp  the 
order  pursuant  to  Advice  C-2.  Tlius.  the 
Exchange  believes  that  off-floor  orders 
should  be  appropriately  designated  and 
handled,  despite  the  inapplicability  of 
Advice  B-8. 

Fourth,  Advice  B-12  is  proposed  to  be 
amended  to  clarify  the  margin  treatment 
of  orders  sent  to  another  exchange  in  a 
multiply  traded  option.  Although  such 
orders  must  currently  be  initiated  from 
the  Phlx  floor  and  must  clear  the  Phlx 
crowd,  the  proposed  changes  would 
permit  off-floor  orders  to  be  sent  to 
another  exchange.  Such  orders  must 
nevertheless  clear  the  Phlx  crowd  by  a 
designated  Floor  Broker.  The  purpose  of 
this  change  is  to  treat  orders  in  multiply 
traded  options,  whether  originating 
from  on  or  off-floor,  the  same  way  for 
margin  purposes,  extending  limited 
market  maker  treatment. 

Lastly.  Advice  C-3  is  proposed  to  be 
amended  to  Incorporate  this  extension 
of  specialist  margin  treatment  into  the 
advice  enumerating  Floor  Broker 
responsibilities.  Specifically,  Floor 
Brokers  would  be  required  to  mark  floor 
tickets  where  an  ROT  has  indicated  that 
the  order  is  for  his  market  maker 
account  with  the  letter  "P".  A  fine  for 
violations  would  be  administered 
pursuant  to  the  Exchange's  minor  rule 
plan.  The  Exchange  believes  that  this 
should  assist  its  siuveillance  efforts 
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respecting  market  maker  margin  for  off- 
floor  orders. 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  and  in 
furtherance  of  the  objectives  of  Section 
6(b)(5)  and  Section  11(a)  of  the  Act  in 
that  will  promote  the  maintenance  of 
&ir  and  orderly  markets  on  the  Phlx  and 
%vill  contribute  to  the  protection  of 
investors  and  the  public  interest. 
Specifically,  the  Phlx  believes  that  the 
proposal  should  increase  the  extent  to 
which  ROT  trades  contribute  to 
liquidity  and  to  the  maintenance  of  a 
&ir  and  orderly  maricet  on  the  Exchange 
by  providing  for  a  greater  degree  of  in 
person  tradkig  by  ROTs  and  by  enabling 
such  ROTs  to  better  manage  the  risk  of 
their  market  making  activities.  Likewise, 
the  Phlx  believes  that  the  corresponding 
amendments  to  Phlx  advices  are 
intended  to  incorporate  specialist 
margin  treatment  for  off-floor  orders 
into  the  provisions  governing  trading 
requirements,  ROTs  entering  orders,  and 
Floor  Broker  responsibilities,  consistent 
with  Section  6(b)(5). 

IV.  Commiasion  Finding  and 
Conclusions 

The  Commission  finds  that  the 

Sroposed  rule  change  is  consistent  with 
le  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b)(5)  ^^  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
In  addition,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
lequirement  imder  Section  11(b)  of  the 
Act  and  the  rules  thereunder  that 
require  market  maker  transactions  to  be 
consistent  with  the  maintenance  of  fair 
and  orderly  markets.^" 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  the 
Phlx  to  accommodate  the  needs  of  ROTs 
to  effect  off-floor  opening  transactions 
while  reinforcing  the  requirement  under 
Phlx  Rule  1014  that  ROTs'  transactions 
constitute  a<:ourse  of  dealing  reasonably 
calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly 
market.  The  Commission  believes  that 
the  75%  minimum  assigned  class 
requirement,  and  the  greater  of  1,000 
contracts  or  80%  in  person  trading 
lequirement  for  market  maker  treatment 
for  off-floor  trades,  will  help  ensure  that 
ROTs'  transactions  contmue  to 
contribute  to  the  maintenance  of  bir 
and  orderly  markets  while,  at  the  same 
time,  enabling  ROTs  to  better  manage 


the  risk  of  their  market  making 
activities. 

Moreover,  these  heightened 
requirements  for  ROTs'  transactions  to 
receive  favorable  margin  treatment  for 
off-floor  transactions  will  improve  Phlx 
market  maker  capabiUties.  Tlie 
Commission  believes  these 
requirements  will  help  to  ensure  that 
ROTs  will  be  physically  present  in  their 
assigned  classes  to  respond  to  public 
orders  and  to  improve  the  price  and  size 
of  the  markets  made  on  the  Phlx  floor. 
Thus,  the  Commissicm  belMves  the  Phlx 
proposal  will  serve  to  maintain  fair  and 
orderly  markets  and  generally  promote 
the  protection  of  investors  ami  the 
public  interest!-' 

The  Commission  believe»that  the 
Exchange's  pieposal  to  amend  Phlx 
floor  procedure  Advices  B-3  and  B-4 
appropriately  reflect  the  heightened 
trading  requirements  in  proposed 
amendment  to  Phlx  Rule  1014. 
Furthermore,  the  Commission  agrees 
with  the  Exchange  that  violations  of 
these  heightened  tradiixg  requirements 
should  be  subject  to  Business  Conduct 
Committee  review  pursuant  to  Phbc 
Rule  960. 

The  Commission  believes  that  the 
proposed  amendment  to  the  title  of 
Advice  B-8  is  appropriate,  because  the 
Phlx  intended  Advice  B-8  to  apply  to 
situations  wdien  an  ROT  is  on  the  floor. 
Additionally,  the  Commission  believes 
that  the  proposed  amendments  to 
Advice  C-3  appropriately  addresses  the 
duties  of  the  Floor  Broker  when  an  ROT 
enters  an  off-floor  order. 

The  Commission  believes  that  the 
proposed  amendment  to  Advice  B-12 
adequately  reflects  the  heightened 
trading  requirements  in  the  proposed 
amendment  to  Phlx  Rule  1014,  and  the 
duties  of  Phlx  Floor  Brokers  when 
executing  orders  on  another  exchange 
that  involve  multiply<'tEaded  options 
initiated  by  a  Phlx  ROT  bom  off  the 
Phlx  floor.  The  Commission  notes  that 
imder  Advice  B-12,  the  Floor  Broker 
must  clear  the  Phlx  crowd  in  the  same 
manner  that  a  Phlx  ROT  must  when 
initiating  an  opening  order  from  on  the 
Phlx  floor  and  sending  the  order  for 
execution  on  another  exchange  for  the 
market  maker  account^^ 


"15U.S.C78«[b)(5). 

"15  U.S.C  78k  and  17  CFR  240.11b-l. 


"  See  Securities  Exchange  Act  Release  h4o.  21008 
Oune  1, 1984).  49  FR  23721  (June  7.  1984)  (order 
approving  proposed  rule  change  by  the  Chicago 
Board  Options  Exchange  ("CBOE")  establishing 
minimum  in  person  and  assigned  class  trading 
requirements  for  market  makers). 

>*By  imposing  stringent  in  person,  and  in 
assigned  options  trading  requiretnents  for  ROTs, 
Advice  B-3  effectively  ensures  that  ROTs  will  not 
be  able  to  use  the  Phlx  floor  simply  to  send  orders 
to  other  markets  but  instead  will  have  substantive 
obligations  that  ensure  they  are  aaing  as  a  bona  fide 
market-maker.  See  Securities  Exchange  Act  Release 


Hie  Commission  expects  the  Phlx  to 
closely  monitor  those  ROTs  electing  to 
receive  market  maker  margin  treatment 
for  off-floor  orders  as  provided  imder 
the  proposal  to  ensure  that  they  are 
meeting  the  in  person,  and  in-assigned 
opticms  classes  trading  requirements  in 
addition  to  their  other  market  making 
obligations  required  imder  Phbc  Rule 
1014,  as  amended.  The  Phlx  has 
represented  that  ROTs  who  chc»ose  to 
receive  favorable  margiD  and  capital 
treatment  but  fail  to  satisfy  the 
proposal's  requirements  will  be  referred 
to  the  Exchange's  Business  Conduct 
Committee  pursuant  to  Phlx  Rule  960 
governing  disciplinary  proceedings.  The 
Commission  expecrts  the  Exchange  to 
impose  strict  sanctions  for  violations  of 
the  rule  and  corre^onding  advices, 
particnilarly  incases  of  egregious  or 
repeated  failures  to  ccmiply  with  the 
rule  and  advices.  >^  Such  sanctions, 
could  include  ejqiulsion,  suspension, 
fine,  censure,  limitations  or  termination 
as  to  activities,  fimctions,  operations,  or 
association  with  a  member  or  member 
organization,^  The  Commission  notes, 
that  in  determining  the  appropriate 
sanction,  the  Phlx  should  assess 
whether  the  off-floor  orders  for  which 
an  ROT  receives  market  maker 
treatment  are  consistent  with  such 
ROT'S  duty  to  maintain  feir  and  orderly 
markets,  and,  in  general,  be  effected  for 
the  piuposes  of  hedging,  reducing  risk 
of,  or  rebalancTing  open  positions  of  the 
ROT. 

In  summary,  the  Commission  beUeves 
that  the  introduction  of  an  increase  in 
the  required  perc:entages  of  trades  in 
person,  and  in  assigned  classes  to 
receive  favorable  margin  treatment  for 
off-fl(X}r  transactrons,  as  described 
above,  should  help  to  ensure  the 
stability  and  orderliness  of  the  Phlx's 
markets. 

Finally,  the  Commission  notes  that 
the  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board")  has 
previously  issued  a  letter  raising  no 
objection  to  the  Commission's  approval 
of  a  substantively  similar  proposal  by 
the  CBOE  based  on  the  Commission's 
beUef  that  off-flcxir  transactions  of 
market  makers  for  which  they  can 
receive  market  maker  treatment  will  be 
designed  to  contribute  to  the 
maintenance  of  a  fair  and  orderly 


No.  34463  (July  29, 1994),  59  FR  39798  (August  4, 
1994)  (SR-PhU-42-12). 

"The  Phlx  plans  to  issue  a  circtikr  to  its 
membership  describing  the  rule  change  and 
emphasizing  the  importance  of  monitoring  off-floor 
trading  activity.  Telephone  conversation  between 
Edith  Hallahan,  Attorney.  Phlx,  and  John  Ayanian, 
Attorney,  OMS,  Market  Regulation,  Ck>mmission,  on 
August  1, 1995. 

">  See  Phbc  Rule  960.10. 
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market  and  would  be  consistent  with 
the  obligations  of  a  speciaUst  under 
Section  11  of  the  Act^i 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  makes  certain 
technical  clarifications  to  the  proposal 
and  raises  no  new  regulatory  issues. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  &(bK5]  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Intereeted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2  to  the  proposal.*Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements^  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  while  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-^hbc-95-14  and  should 
be  submitted  by  September  19, 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-95-14),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Mariiet  Regulation;  pursuant  to  delegated 
authority.  *3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-21359  Filed  8-28-95;  8:45  am] 

BKJJNQ  COOC  W10-01-M 


"  See  S«c\irities  Exchange  Act  ReiMM  ^4o.  34104 
(May  25. 1994),  59  FR  2843«  (June  1, 1994).  note 
13.  [citing  letter  from  Scott  HoU,  Senior  Attorney, 
Board,  to  Howard  Kramer,  Associate  Director.  OMS, 
Market  Regulation.  Commission,  dated  March  9, 
1994).  See  also  Securities  Exchange  Act  Release  No. 
35768  (May  31, 1995),  60  FR  30122  Qune  7, 1995). 

"15  U.S.C  788(b)(2). 

21 17  CFR  2O0.3O-3(aHl2). 


[Releese  No.  34-36138;  FHe  No.  SR-OCC- 
95-09] 

8elf-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rling^and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Standards 
for  Letters  of  Credit  Deposited  as 
Margin 

August  23,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  7. 1995,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Qunmission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
pubUshlng  this  notice  and  order  to 
soUdt  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change  on 
a  temporary  basis  through  Jime  28, 
1996. 

I.  Self-Regulatory  Oiganization'8 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
Commission's  previous  temporary 
approval  of  OCC's  modifications  that 
relate  to  OCC's  standards  for  letters  of 
credit  deposited  with  OCC  as  margin.  In 
general,  OCC  requires  that  letters  of 
credit  deposited  by  clearing  members  as 
margin  with  OCC  be  irrevocable  and 
unless  othorwise  permitted  by  OCC 
expire  on  a  quarterly  basis.  In  addition, 
OCC  may  draw  upon  a  letter  of  credit 
regardless  of  whether  the  clearing 
member  has  been  suspended  or 
defaulted  on  any  obligation  to  OCC  if 
OCC  determines  that  such  action  is 
advisable  to  protect  OCC,  other  clearing 
members,  or  the  general  public.^ 

n.  Seif-Regulatoiy  Organization's 
Statranent  of  the  Purpose  of,  and 
Statutory  Basis  finr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 


summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Pmposed  Rule 
Change 

The  Commission  previously  granted 
temporary  approval  to  proposed  rule 
changes  filed  by  OCC  that  modified 
OCC  Rule  604,  which  sets  forth  the 
standards  for  letters  of  credit  deposited 
with  OCC  as  margin.'* 

The  standards  set  forth  in  Rule  604 
include  the  following:  (1)  In  order  to 
conform  to  the  Uniform  Commercial 
Code  and  to  avoid  any  ambiguity  as  to 
the  latest  time  for  honoring  demands 
upon  letters  of  credit,  letters  of  credit 
must  state  expressly  that  payment  must 
be  made  prior  to  the  close  of  business 
on  the  third  banking  day  following 
demand,  (2)  letters  of  credit  must  be  . 
irrevocable,  (3)  letters  of  credit  must 
expire  on  a  quarterly  basis,  and  (4)  OCC 
may  draw  upon  letters  of  credit  at  any 
time,  regardless  of  whether  the  clearing 
member  that  deposited  the  letter  of 
credit  has  been  suspended  or  is  in 
default,  if  OCC  determines  that  such 
action  is  advisable  to  protect  OCC,  other 
clearing  members,  or  the  general 
public' 

OCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  A  because  the  proposed  rule 
change  promotes  the  protection  of 
investors  by  enhancing  OCC's  ability  to 
safeguard  the  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible. 


'  15  U.S.C  78«(b)(l)  (1988). 

'For  a  complete  description  of  these 
modifications  to  the  standards  for  letters  of  credit, 
refer  to  Securities  Exchange  Act  Release  No.  29641 
(August  30. 1991).  56  FR  46027  (File  No.  SR-OOC- 
91-13)  (order  temporarily  approving  proposed  rule 
change  through  February  28, 1992). 


3  The  Commission  has  modified  the  tiaxt  of  the 
summaries  prepared  by  OCC 

^Securities  Exchange  Act  Release  Nos.  29641 
(August  30,  1991),  56  FR  46027  [File  No.  SR-OOC- 
91-13)  (order  temporarily  approving  proposed  rule 
change  through  February  28,  1992):  30424 
(February  28,  1992).  45  FR  8160  [File  No.  SR-CXX:- 
92-06]  (order  temporarily  approving  proposed  rule 
change  through  May  31, 1992);  30763  (lun*  1, 
1992),  57  FR  24284  (File  No.  SR-OCC-92-lll 
(order  temporarily  approving  proposed  rule  change 
through  August  31, 1992);  31126  (September  1, 
1992)  57  FR  40925  [File  No.  SR-(XE-92-19j  (order 
temporarily  approving  proposed  rule  change 
through  December  31.  1992);  31614  (December  17, 
1992),  57  FR  61142  [File  No.  SR-OCC-92-37) 
(order  temporarily  approving  proposed  rule  change 
through  )une  30,  1993);  32532  (]une  28, 1993)  56 
FR  36232  [File  No.  SR-OCC-93-141  (order 
temporarily  approving  proposed  rule  change 
through  June  30, 1994);  and  34206  (June  13. 1994), 
50  FR  31661  [File  No.  SR-OCC-94-06]  (order 
temporarily  approving  proposed  rule  change 
through  June  30. 1995). 

■  Supra  note  2. 

•15U.S.C78CJ-1. 
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(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  sobdted  by  OCC  with 
respect  to  the  proposed  rule  change,  and 
none  were  received.  Since  approval  of 
the  original  proposed  rule  change 
modifying  its  letter  of  credit  standards, 
OGC  has  received  no  adverse  comments 
or  complaints  from  any  of  its  clearing 
members,  the  banks,  or  other  interested 
parties  with  respect  to  the  modifications 
to  Rule  604  or  to  the  implementation  of 
the  revised  letter  of  credit  standards. 

m.  Date  of  Efiectiveneas  of  the 
Proposed  Rule  Change  and  Tfaning  fw 
Commiaeion  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.'  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  OCC's  obligations  under 
Section  17A(b)(3)(F)  because  the 
modified  standards  for  letters  of  credit 
will  enable  OCC  to  draw  upon  a  letter 
of  credit  at  any  time  that  OCC 
determines  that  such  a  draw  is  advisable 
to  protect  OCC,  other  clearing  members, 
or  the  general  public.  This  abiUty 
increases  the  liquidity  of  its  margin 
deposits  by  enabling  OCC  to  substitute 
cash  collateral  for  a  clearing  member's 
letter  of  caredit  and  consequently,  will 
permit  OCC  to  rely  more  safely  upon 
such  letters  of  credit.  In  addition,  by 
eliminating  the  issuer's  right  to  revoke 
the  letter  of  credit,  an  issuer  wiU  no 
longer  be  able  to  revoke  a  letter  of  credit 
at  a  time  when  the  clearing  member  is 
experiencing  financial  difficulty  and 
most  needs  credit  facilities.  Finally, 
requiring  that  the  letters  of  credit  expire 
quarterly  rather  than  annually  will 
result  in  the  issuers  conducting  more 
frequent  credit  reviews  of  the  clearing 
members  for  whom  the  letters  of  crecQt 
are  issued.  More  fiwjuent  credit  reviews 
will  facilitate  the  discovery  of  any 
adverse  developments  in  a  more  timely 
manner.  By  approving  the  proposed  rule 
change  on  a  temporary  basis  through 
Jime  28, 1996,  OCC,  the  Commission, 
and  other  interested  parties  will  be  able 
to  assess  further,  prior  to  permanent 
Commission  approval,  any  effects  the 


revised  standards  have  on  letter  of 
credit  issuance  and  on  margin  deposited 
atOCC.8 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  ba^  prior  to  the  thirtieth 
day  after  the  date  of  pubUcation  of 
notice  of  the  filing.  The  Commission 
finds  good  cause  for  so  approving  the 
proposed  rule  change  because 
accelerated  approval  will  allow  the 
changes  that  have  been  implemented 
pursuant  to  the  previous  temporary 
approval  order  to  remain  in  place 
during  the  further  assessment  of  any 
eSiacts  the  revised  standards  have  on  the 
issuance  of  letters  of  credit  and  on 
margin  deposited  at  OCC  pending 
permanent  approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-95-09  and 
should  be  submitted  by  September  19, 
1995. 

V.  ConclusiiHB 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  OCC's  proposed 


'  15  U.S.C  S  78q-l(bM3)(F)  (1988). 


•The  Commission  end  OCC  currently  an 
studying  concentration  limits  on  letters  of  credit 
deposited  as  margin.  The  Division  believes  that 
clearing  agencies  that  accept  letters  of  credit  as 
margin  deposits  or  clearing  fund  contributions 
should  limit  their  exposure  by  imposing 
concentration  limits  on  the  use  of  letters  of  credit. 
Generally,  clearing  agencies  impose  limitations  on 
the  percentage  of  an  individual  member's  required 
deposit  or  contribution  that  may  be  satisfied  with 
letters  of  credit,  limitations  on  the  percentage  of  the 
total  required  deposits  or  contributions  that  may  be 
satisGed  with  letters  of  credit  by  any  one  issuer,  or 
some  combination  of  both.  CXX  has  no 
concentration  limits  on  the  use  of  letters  of  credit 
issued  by  U.S.  institutions. 


rule  change  is  consistent  with  the  Act 
and  in  particular  with  Section  17  A  of 
the  Act. 

It  is  therefore  ordered,  under  Section 
19(b)(2)  of  the  Act,  that  the  proposal 
(File  No.  SR-OCC-95-09)  be,  and 
hereby  is,  approved  on  a  temporary 
basis  througb  June  28, 1996. 

For  the  Commission  by  the  OivisiMi  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 

[FR  Doc.  95-21354  Filed  a-28-^9S;  8:45  am] 
aajjNO  cooc  aaic^i-M 


[fMeese  No.  34-08131;  kitamatlona)  Series 
Release  No.  844  Fit*  No.  8R-Ptilx-05-52] 

Self*Regulatory  Organizations;  Notice 
of  Rling  of  Proposad  Rule  Change  by 
tlM  PItlladalphIa  Stodc  Exchange,  Inc. 
Relating  to  Customized  Expiration 
Dates  for  Customized  Foreign 
Currency  Options 

August  22, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  July  27, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1069(a)  in  order  to  ofiier 
the  abiUty  to  trade  customized  foreign 
currency  options  ("Customized  FCOs") 
with  any  expiration  date  up  to  two  years 
from  the  date  of  issuance.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Phlx,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's    * 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


•17  CFR  200.3O-3(a)(12)  (1994). 
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in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

On  November  1, 1994,  the 
Commission  approved  the  Exchange's 
proposal  to  trade  Customized  FCOs.> 
Customized  FCOs  provide  users  of  the 
Exchange's  foreign  currency  options 
("FCOs")  markets  with  the  ability  to 
customize  the  strike  price  and  quotation 
method  and  to  choose  any  underlying 
and  base  oirrency  combination  out  of 
all  Exchange-listed  currencies, 
including  die  U.S.  dollar,  for  their  FCO 
transactions.  The  Phlx  represents  that 
Customized  FCOs  were  introduced  to 
attract  institutional  ciistomers  who 
enjoy  the  flexibility  and  variety  offered 
in  the  ovOT-the-coumter  foreign  currency 
market  but  who  prefer  the  bniefits 
attributed  to  an  exchange  auction 
market  for  hedging  their  exchange  rate 
risks. 

The  Exchange  now  proposes  to  add  a 
new  feature  to  Customized  FCOs — 
customized  expiration  dates.  Presently, 
users  can  only  trade  Customized  FCO 
contracts  with  expiration  dates 
corresponding  to  those  for  non- 
Customized  FCOs  pursuant  to  Exchange 
Rule  1012.  Thus,  Customized  FCO 
contracts  with  mid-month  and  end-of- 
month  expirations  at  1,  2,  3. 6, 9. 12, 18. 
and  24  months  may  be  traded. 

Under  this  proposal.  Customized  FCO 
contracts  expiring  on  any  business  day 
(excluding  Exchange  holidays  (e.g.. 
Memorial  Day)  and  Exchange- 
designated  holidays  (e.g..  Boxing  Day)) 
in  any  month  up  to  two  years  from  the 
date  of  issuance  would  be  available.  The 
Exchange  represents  that  institutions 
and  multinational  corporations  will 
thus  be  able  to  hedge  their  exchange  rate 
exposure  more  accurately  by  trading  a 
contract  that  expires  on  any  trading  day 
that  they  choose. 

Under  the  proposal,  any  Customized 
FCO  contract  opened  with  a  customized 
expiration  date  will  cease  trading  at  9:00 
a.m.,  Philadelphia  time,  on  its 
expiration  date  and  will  expire  at  10:15 
a.m.,  Philadelphia  time,  on  that  date. 
Customized  FCOs  with  expiration  dates 
pursuant  to  Phlx  Rule  1012  (i.e., 
CuMomized  FCOs  with  expiration  dates 
corresponding  to  the  expiration  dates 
for  non-Customized  FCOs)  will  not 
follow  this  procedure.  These  option 


>  See  Securities  Exchange  Act  Release  No.  34925 
(November  1 ,  1994),  59  FR  55720  (November  8, 
19«4). 


contracts  will  still  cease  trading  at  2:30 
p.m.,  Philadelphia  time,  on  their 
expiration  dates,  and  expire  at  11:59 
p.m.,  Philadelphia  time,  on  those  dates, 
even  if  intentionally  or  unintentionally 
designated  as  a  Customized  F(X)  with  a 
customized  expiration  date.  New  series 
of  Customized  FCOs  with  "same  day" 
expiration  dates  may  not  be  opened,  but 
open  positions  can  be  reduced  or 
increased  on  their  expiration  date.  The 
Exchange  represents  that  the  Options 
Clearing  Corporation  (OCC)  will  use  a 
pro  rata  assignment  process  instead  of 
the  current  random  assignment  process 
for  Customized  FCOs  with  customized 
expiration  dates. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
with  Section  6(b)(5),  in  particular,  in 
that  it  is  designed  to  promote  just  and 
equitable  prinuples  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  facilitate  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest  by  offering  users  of  FCOs 
the  ability  to  customize  the  expiration 
dates  of  the  Customized  FCX)s  in  order 
to  better  hedge  their  exchange  rate  risks. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  this 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competidon. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Other$ 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  ox 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U:S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Pfajx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-95-52  and  should  be 
submitted  by  September  19.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pvirsuant  to  delegated 
authority.* 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21357  Filed  8-2&-9S;  8:45  am] 

BILUNQ  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
pjcenM  No.  09/79-0404] 

Bay  Partners  SBIC,  L.P.;  Notica  of 
laauanca  of  a  Small  Businaas 
Invastmant  Company  Ucenae 

On  Wednesday,  June  14, 1995,  a 
notice  was  published  in  the  Federal 
Re^er  (Vol.  60.  No.  114,  FR  31344) 
stating  that  an  application  had  been 
filed  by  Bay  Partners  SBIC.  L.P.,  at 
10600  North  De  Anza  Boulevard,  Suite 
100,  Cupertino,  California  95014,  with 
the  Small  Business  Adnunistration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1995))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  Wednesday,  June  28, 
1995  to  submit  their  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 


» 17  CFR  200.30-3(a)(12)  (1994). 
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and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0404  on  July 
28, 1995,  to  Bay  Partners  SBIC,  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23. 1995. 
Darr^ICHairsloii. 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  95-21320  Filed  8-2»-95;  8:45  am] 
BILUNQ  CODE  802S-01-P 


[Appllcstlon  No.  99000173] 

Geneva  Middle  Market  InveatofB,  LP.; 
Notica  of  Filing  of  an  Application  for  a 
Licanaa  to  Oparata  aa  a  Small 
Buainasa  Invaatment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1995))  by  (^neva 
Middle  Market  Investors,  L.P.  at  70 
Walnut  Street,  Wellesley,  Massachusetts 
02181  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereimder.  The  applicant 
will  consider  investments  in  businesses 
located  throughout  the  United  States. 

Geneva  Middle  Market  Investors.  L.P., 
a  Delaware  limited  partnership,  will  be 
managed  by  GMM  Investors 
Corporation,  the  applicant's  corporate 
general  partner.  Full-time  management 
to  the  applicant  wiU  be  provided  by 
James  J.  Goodman,  Douglas  M.  Troob 
and  Stephanie  L.  Wagner.  Mr.  Goodman 
will  serve  as  President,  Mr.  Douglas 
Troob  as  Vice  President  and  Secretary, 
and  Ms.  Wagner  as  Associate  of  GMM 
Investors  Corporation.  The  board  of 
directors  of  the  GMM  Investors 
Corporation  will  be  David  H.  Troob 
(Chairman),  Robert  L.  Kuhn,  Thomas  L. 
Kranpner,  Donald  R.  Weisberg,  and 
James  J.  Goodman.  Each  of  the  Directors 
has  had  extensive  experience  in  private 
company  investing.  "The  applicant  is 
affiliated  with  The  Geneva  Ck)mpanies, 
a  leading  source  for  acquisition  of 
privately  held  companies  with 
capitalization  below  $50  million. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Per- 

cent- 

Name 

age  of 

owner- 

■~   '    * 

ship 

QTLK  HokSngs,  Inc.,  5  Park  Place, 

Suite     1900.     Irvine,     Califomia 

92714  

20 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  $10.8  million 
and  will  focus  its  investment  portfolio 
in  growing  companies  principally  in  the 
manufacturing,  wholesaling,  retailing, 
and  service  industries.  The  applicant 
will  invest  primarily  in  companies  with 
strong  growth  prospects  in  need  of 
expansion  financing. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23, 1995. 
Danyl  K.  Hainton, 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  95-21321  Filed  8-28-95: 8:45  am] 
■lUMQ  COM  seas-ov.^ 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnlatratlon 

Notica  of  Intent  to  Rule  on  Application 
to  Uaa  the  Ravanua  From  a  Paaaangar 
Facility  Charge  (PFC)  at  Sprlngfiaid- 
Branaon  Regional  Airport,  Springfield, 
Mlaaourl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Springfield-Branson  Regional 


Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1995. 
AObRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Central  Region,  Airports  Division,  601 
E.  12th  Street,  Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  D. 
Hancik,  A.A.E.,  Director  of  Aviation, 
Springfield-Branson  Regicmal  Airport,  at 
the  following  address: 

Springfield-Branson  Regional  Airport, 
Route  6,  Box  384-15,  Springfield, 
Missouri  65803. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Springfield- 
Branson  Regional  Airport,  under 
§158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellie  Anderson,  PFC  Coordinator,  FAA. 
Central  Region,  601  E.  12th  Street, 
Kansas  Qty.  MO  64106,  (816)  426-4728. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  a 
PFC  at  Springfield-Branson  Regional 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  August  17, 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Springfield-Branson  Regional 
Airport,  Springfield,  Missoiui,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  17, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Charge  efiiective  date:  November  1, 1993 
Proposed  charge  expiration  date:  August 

1,1997 
Total  estimated  PFC  revenue: 

$3,110,588 
Brief  description  of  proposed  project{8); 

Remove  hangars  and  exp>and  apron; 

construct  snow  removal  equipment 
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building;  construct  partial  parallel 

taxiway  to  R02/20;  rehabilitate  air 

canier  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-Demand 
Air  Taxi/Commercial  Operators, 
operating  exclusively  imder  14  CFR  Part 
135  Certification. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  COMTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Springfield- 
Branson  Regional  Airport. 

Issued  in  Kansas  Qty,  Missouri  on  August 
22, 1995. 

GMfgB  A.  Hendon, 

Manager,  Airports  Division,  Central  Region. 
[FR  Doc.  9S-21430  Filed  8-28-«S:  8:45  am] 
MUMQ  COK  4tie-1)-M 


Research  and  Special  Programs 
Administration 

[DockM  No.  P-05-1W;  Notice  2] 

Alyeska  Pipeline  Service  Co.; 
Transportation  of  Hazardous  Liquid  bf 
Pipeline,  Grant  of  Waiver 

SUMMARY:  Alyeska  Pipeline  Service 
Company  (Alyeska)  is  being  granted  a 
waiver  by  the  Research  and  Special 
Programs  Administration  (RSPA)  which 
will  amend  the  August  16, 1975,  waiver 
(Docket  No.  Pet.  75-13W)  from 
compliance  with  the  coating  and 
cathodic  protection  requirements  of  49 
CFR  195.238(a)(5)  and  195.242(a)  for 
buried  pump  station  and  terminal 
insulated  piping. 
EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.E.  Herrick,  202-366-5523  regarding 
the  subject  matter  of  this  notice  or  the 
Dockets  Branch.  202-366-5046, 
regarding  copies  of  this  notice  or  other 
material  that  is  referenced  herein. 
8UPPI.EMENTARY  INFORMATION:  On  June  7, 
1995,  RSPA  published  a  notice  in  the 
Federal  Register  (60  FR  30153,  June  7. 
1995)  proposing  to  issue  a  waiver  to 
Alyeska  amendhig  the  existing  waiver 
covering  procedures  for  themully 
insulated  pump  station  and  terminal 
piping.  Public  comment  on  the  proposal 
was  requested.  No  comments  were 
received.  Therefore,  RSPA  is  granting 
the  waiver  as  proposed. 

Background 

By  letter  dated  November  24. 1975, 
Alyeska  requested  a  waiver  bom 
compliance,  with  the  coating  and 


cathodic  protection  requirements  of  49 
CFR  195.238(a)(5)  and  195.242(a)  for 
thermally  insulated  piunp  station  and 
terminal  piping  on  the  Trans- Alaska 
Pipeline  System  (TAPS).  49  CFR 
195.238(a)(5)  requires  that  each 
component  in  a  hazardous  liquid 
pipeline  that  is  to  be  biuied  or 
submerged  must  have  an  external 
protective  coating  that  supports  any 
supplemental  cathodic  protection.  In 
addition,  if  an  insulating-type  coating  is 
used,  it  must  have  low  moisture 
absorption  and  provide  high  electrical 
resistence.  49  CFR  195.242(a)  requires 
that  a  cathodic  protection  system  be 
installed  for  all  buried  or  submerged 
hazardous  Uquid  facilities  to  mitigate 
corrosion  that  might  result  in  structiual 
failure. 

RSPA  granted  Alyeska  this  waiver  on 
August  16, 1976,  (Docket  No.  Pet.  75- 
13W)  on  the  premise  that  the  applied 
thermal  insulation  design  would 
provide  an  equal  level  of  corrosion 
protection.  However,  subsequent 
inspections  of  the  insulated  piping 
revealed  that  the  annular  insulation 
system  has  not  been  sufficiently 
efiiactive  in  preventing  external 
corrosion  on  portions  of  the  biuied 
piping. 

Alyeska  estimates  14,500  linear  feet  of 
piping  was  originally  installed  subject 
to  the  1976  waiver.  To  date,  Alyeska  has 
rerouted  approximately  11,000  linear 
feet  of  above-ground  piping  or  installed 
cathodic  protection  with  a  design 
meeting  the  requirements  of 
195.238(a)(5)  and  195.2424(a).  In 
general,  this  rerouting  or  repair  was  in 
areas  with  the  greatest  corrosion.  For  the 
remaining  approximately  3,500  feet  of 
below-ground  insulated  piping,  RSPA 
will  prohibit  any  further  use  of  the 
thermal  insulation  design  installed 
during  original  construction  of  the 
pipeline  and  to  amend  the  waiver  on  the 
existing  insulated  piping  with  the 
following  stipulations: 

1.  At  Pump  Station  No.  1.  Alyeska 
will  install  in  1995,  an  insulated  box 
containing  cathodic  protection  on 
approximately  450  feet  of  48-inch 
mainline  piping  and  will  complete  tie- 
in  of  the  2-inch  fuel  gas  separator  drain 
line.  This  will  complete  the  installation 
of  cathodic  protection  for  all  active 
piping  at  Piunp  Station  No.  1  that  is 
subject  to  49  CFR  195. 

2.  At  Pump  Station  No.  2.  Alyeska 
will  conduct  annual  sample  inspections 
of  approximately  220  feet  of  piping  for 
injurious  corrosion  and  will  repair  as 
required  until  Pump  Station  No.  2  is 
removed  from  service. 

3.  At  Piunp  Station  No.  5.  The  piping 
subject  to  this  amendment  is 


approximately  1,490  feet.  Alyeska  will 
either: 

A  Install  insidated  boxes  containing 
cathodic  protection  or  move  the  piping 
above-ground  by  December  31, 1996,  or; 

B.  If  Alyeska  determines  by 
September  1995  that  Pump  Station  Na 
5  will  be  removed  from  service  prior  to 
December  31, 1999,  Alyeska  will 
continue  to  perform  annual  sample 
inspections  for  corrosion  and  repair  as 
required  until  Piunp  Station  No.  5  is 
removed  from  service. 

4.  At  the  North  Pole  Meter  Station. 
The  North  Pole  Meter  Station  piping 
subject  to  this  amendment  and 
extension  is  approximately  560  feet 
between  the  48-inch  mainline  and  the 
meter  building.  Alyeska  will  either: 

A.  Conduct  sample  inspections  for 
corrosion  in  1995  and  provide  cathodic 
protection  to  the  existing  8-inch  crude 
supply  and  6-inch  residuum  return 
piping  by  December  31 ,  1996;  or 

B.  Upgrade  the  meter  station 
connection  and  replace  with  new  larger 
diameter  piping  meeting  49  CFR  Part 
195  requirements  by  E)ecember  31, 1996. 

5.  At  transiticm  piping  at  pump, 
stations  and  at  the  Valdez  Marine 
Terminal  (VMT).  The  above-ground 
insulated  piping  that  transitions  to 
below-ground  non-insulated  piping 
occurs  at  the  seven  non-permafrost 
stations  (Pump  Stations  No.  4  and  Nos. 
7-12)  and  the  VMT.  Typical  repairs 
consist  of  removal  of  the  below-ground 
insulation  and  coating,  followed  by 
replacement  of  the  coating  and  the  outer 
mechanical  protective  layer.  Alyeska 
will  repair  and  complete  inspections  of 
ten  percent  of  the  insulated  transitions 
at  each  of  the  affected  pump  stations 
and  at  VMT  by  the  end  of  1995. 

Inspections  of  ten  percent  of  the 
transitions  were  completed  at  Pump 
Stations  4,  9,  and  12  in  1994  with  the 
following  results:  At  PS— 4,  two 
transitions  inspected  with  no  corrosion; 
at  PS-9,  three  transitions  inspected,  two 
with  no  corrosion  and  one  with  sUg^t 
corrosion  with  a  .065  inch  pit;  and  at 
PS-12.  three  transitions  inspected  with 
no  corrosion  at  two  locations  and  less 
than  .030  inch  pitting  at  the  other 
location.  A  total  of  five  transitions  were 
inspected  at  the  VMT  in  1994  (a  total  of 
five  per  cent)  with  no  corrosion  found 
at  any  location. 

In  1995,  Alyeska  will  conduct 
inspections  of  ten  percent  of  the 
transitions  at  Pump  Stations  Nos.  7, 8, 
10,  and  11  and  an  additional  five 
transitions  at  the  VMT.  Alyeska  will 
continue  an  inspection  and  repair 
program  based  on  the  results  of  these 
and  future  inspections.  Transition 
piping  subject  to  this  amendment  is 
approximately  800  feet. 
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F(ff  the  purpose  of  this  amendment, 
sample  inspect  or  sample  inspection 
means  to  excavate  and  expose  a  portion 
of  a  line  segment,  typiceilly  3  to  20  feet 
in  length,  for  the  purpose  of  visual 
examination  and  measurement  of 
corrosion.  Portions  of  pipe  segments 
with  no  external  inspection  history  will 
be  given  priority.  The  reinspection 
frequency  will  be  based  on  the  severity 
of  the  corrosion  found,  line  service,  and 
pipe  accessibility.  The  maximum 
interval  for  sample  inspection  will  not 
exceed  five  years. 

Injurious  corrosion  means  corrosion 
to  the  extent  that  replacement  or  repedr 
is  required  as  determined  by  49  CFR 
195.416(h).  Repair  means  structural 
repair  of  piping  and/or  coating  repairs. 

In  view  of  these  reasons  and  those 
stated  in  the  foregoing  discussion, 
RSPA,  by  this  order,  finds  that  a  waiver 
of  compliance  with  49  CFR 
195.238(a)(5)  and  19S.242(a)  is 
consistent  with  pipeline  safety. 
Accordingly,  Alyeska  Pipeline  Service 
Company's  petition  bom  compliance 
with  the  above  stipulations  is  hereby 
granted. 

Issued  in  Washington,  D.C  on  August  23, 
199S. 

Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  95-21344  Filed  8-28-95;  8:45  am] 
BILUNQ  COM  4t10-W-P-ll 


[Doclwt  No.  P-04-2W;  Notice  2] 

Alyesiia  Pipeline  Service  Company; 
Transportation  of  Hazardous  IJquld  by 
Pipeline,  Grant  of  Waiver 

summary:  Alyeska  Pipeline  Service 
Company  (Alyeska)  is  being  granted  a 
waiver  by  the  Research  and  Special 
Programs  Administration  (RSPA)  which 
will  amend  the  May  19, 1975,  waiver 
from  compliance  with  the  coating  and 
cathodic  protection  requirements  of  49 
CFR  195.238(a)(5)  and  195.242(a)  for 
buried  mainline  insulated  piping. 
EFFECTIVE  DATE:  August  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Herrick,  202-366-5523  regarding  the 
subject  matter  of  this  notice  or  the 
Dockets  Unit,  202-366-5046,  regarding 
copies  of  this  notice  or  other  material 
that  is  referenced  herein. 
SUPPLEMENTARY  INFORMATION:  On  June  7, 
1995,  RSPA  published  a  notice  in  the 
Federal  Register  (60  FR  30153,  June  7, 
1995)  proposing  to  issue  a  waiver  to 
Alyeska  amending  the  existing  waiver 
on  mainline  piping  corrosion  control 
operations.  Public  comment  on  the 
proposal  was  requested.  No  comments 
were  received.  Therefore,  RSPA  is 
granting  the  waiver  as  proposed. 


Backgroimd 

By  letters  dated  March  19  and  May  3, 
1975,  Alyeska  requested  a  waiver  from 
compliance  with  the  coating  and 
cathodic  protection  requirements  of  49 
CFR  195.238(a)(5)  and  195.242(a)  with 
respect  to  thermally  insulated  mainline 
piping  on  the  Trans- Alaska  Pipeline 
System  (TAPS).  49  CFR  195.238(a)(5) 
requires  that  each  component  in  a 
hazardous  liquid  pipeline  that  is  to  be 
buried  or  submerged  must  have  an 
extemaLprotective  coating  that  supports 
any  supplemental  cathodic  protection. 
In  addition,  if  an  insulating-type  coating 
is  used,  it  must  have  low  moisture 
absorption  and  provide  high  electrical 
resistance.  49  CFR  195.242(a)  requires 
that  a  cathodic  protection  system  be 
installed  for  all  buried  or  submerged 
hazardous  liquid  facilities  to  mitigate 
corrosion  that  might  result  in  a 
structural  failure. 

The  affected  areas  were  specified  as 
(1)  three  buried,  refrigerated  sections 
totalling  4.3  miles  in  length,  (2) 
approximately  240  short  buried 
transition  sections,  each  approximately 
60-80  feet  in  length,  and  (3) 
approximately  20  buried  "sag  bend" 
sections,  each  approximately  120  feet  in 
length. 

On  May  19, 1975,  RSPA  granted 
Alyeska  the  requested  waiver  (Docket 
No.  Pet.  75-41).  The  waiver  was  granted 
on  the  premise  that  the  applied  thermal 
insulation  design  would  mitigate 
corrosion  from  occurring  under  the 
insulation.  Although  the  thermal 
insulation  design  has  been  generally 
effective  on  the  buried  insulated 
mainline  piping  in  preventing  thawing 
of  the  permafrost  and  in  preventing 
external  corrosion  that  requires  repair 
based  on  structural  analysis  of  the  pipe 
using  methods  prescribed  by  49  CFR 
195.416(h),  the  design  has  not  prevented 
all  corrosion  from  occurring. 

During  routine  internal  inspection 
tool  corrosion  surveys,  Alyeska  reported 
evidence  of  corrosion  on  300  of  1,850 
40-foot  long  pipe  joints  covered  by  the 
original  waiver  (16  percent).  Alyeska 
reported  this  corrosion  by  letter  to 
RSPA's  Office  of  Pipeline  Safety  (OPS) 
on  September  2, 1994.  To  date,  all 
fifteen  joints  that  have  been  excavated 
have  been  found  to  have  noninjurious 
corrosion. 

Accordingly,  RSPA  will  prohibit 
further  instalktion  on  TAPS  of  buried 
mainline  piping  coated  with  thermal 
insulation  not  meeting  all  coating  and 
cathodic  protection  requirements  of  CFR 
195.238(a)(5)  and  195.242(a). 

RSPA  will  allow  Alyeska  to  continue 
under  the  original  waiver  for  the  coating 
and  catholic  protection  requirements  of 


CFR  195.238(a)(5)  and  195.242(a)  for 
existing  insulated  piping,  subject  to  the 
following: 

1.  Alyeska  will  continue  to  inspect  all 
thermally  insulated  mainline  pipe  by  a 
program  of  annual  internal  inspection 
tool  corrosion  surveys  capable  of 
detecting  and  assessing  potentially 
injurious  corrosion.  Alyeska  will 
conduct  the  next  internal  inspection 
tool  corrosion  survey  during  the  spring 
of  1996,  a  period  of  approximately  18 
months  from  the  previous  survey.  This 
is  a  one-time  deviation  from  an  annual 
schedule. 

Subsequent  internal  inspection  tool 
surveys  will  continue  to  be  conducted 
annually  until  OPS  determines  from  the 
technical  data  presented  by  Alyeska  that 
a  reduced  monitoring  frequency  is 
justified. 

2.  If  evaluation  of  the  internal 
inspection  tool  corrosion  survey  data 
indicates  areas  of  potentiaUy  injurious 
corrosion: 

A.  An  excavation  and  evaluation  of 
actual  corrosion  found  shall  be  made  in 
accordance  with  CFR  195.416(h)  to 
determine  if  repairs  are  necessary. 

B.  Structural  repairs,  if  required,  shall 
be  made  in  accordance  with 
requirements  of  ASME  B31.4  and 
Alyeska's  Maintenance  and  Repair 
Manual  (MR-48). 

C.  Recoating  and  cathodic  protection 
of  excavated  piping  shall  be  applied  in 
accordance  with  the  requirements  of  49 
CFR  195.238(a)(5)  and  195.242(a). 

3.  Alyeska  shall  submit  to  OPS  the 
following  engineering  studies  which 
may  provide  the  technical  basis  for 
future  modification  of  this  waiver. 

A.  A  detailed  study  of  all  insulated 
joints  yfith  identified  corrosion, 
including  a  comparison  with  joints 
previously  identified  as  being  corroded. 
Results  will  be  used  to  evaluate  the 
ability  of  the  internal  inspection  tools 
used  on  the  TAPS  to  reliably  and 
repeatably  detect,  measure,  and  assess 
corrosion  that  may  impact  structural 
integrity.  Results  of  this  study  may  also 
be  used  to  determine  the  most  desirable 
location  for  at  least  one  investigation  of 
the  corrosion  mechanism  described  in 
item  3B  below. 

B.  An  analysis  of  mechanisms  of 
corrosion  under  insulation  to  determine 
if  the  observed  corrosion  is  active  oc^ 
inactive  will  be  completed.  This  study 
will  include  review  of  internal 
inspection  tool  corrosion  survey  data, 
field  observations  bom  at  least  one  dig, 
and  laboratory  testing  to  confirm 
corrosion  mechanisms.  Field  testing 
may  include  the  installation  of 
corrosion  monitoring  devices  such  as 
electrical  resistance  probes  or  corrosion 
rate  coupons. 
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C.  No  later  than  December  1, 1996,  a 
feasibility  study  of  remediation  designs 
and  options  to  he  used  for  the  effective 
control  of  coirosion  under  mainline 
insulated  piping  will  be  completed.  A 
schediile  will  be  provided  so  that  OPS 
will  have  the  opportunity  to  witness  the 
internal  inspection  tool  corrosion 
survey  evaluation  and  installation  of 
any  remedial  corrective  systems. 

In  view  of  these  reasons  and  those 
stated  in  the  foregoing  discussion, 
RSPA,  by  this  order,  finds  that  a  waiver 
of  compliance  with  49  CFR 
195.238(a)(5)  and  195.242(a)  is 
consistent  with  pipeline  safety. 
Accordingly,  Alyeska  Pipeline  Service 
Company's  petition  from  compliance 
with  the  above  stipulations  is  hereby 
granted. 

Issued  in  Washington,  D.C  on  August  23, 
1995. 

RidurdB.  Folder, 

Associate  Administrator  for  Pipeline  Safsty. 
(FR  Doc  95-21345  Filed  8-28-95;  8:45  am) 
BMJJNQ  CODE  4*l»-«-P 


DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

[Dept  Ctfc.  570, 1994— Aev..  Supp.  No.  22] 

Surety  Companies  Acceptal>le  on 
Federal  Bonds;  Change  of  Name  and 
Suspension  of  Authority 

Lawyers  Surety  Corporati(Hi.  a  Texas 
corporation  has  formally  changed  its 
name  to  CENTURY  AMERICAN 
CASUALTY  COMPANY,  effective 
November  4, 1994. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasiuy  to  CENTURY  AMERICAN 
CASUALTY  COMPANY,  of  Dallas. 
Texas,  under  the  United  States  Code, 
TiUe  31,  Sections  9304-9308,  to  qualify 
as  an  acceptable  surety  on  Federal 
bonds  was  suspended,  effective  Jime  30, 
1995.  The  suspension  will  remain  in 
effect  until  further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34164,  July  1, 1994.  Federal  bond- 
approving  officers  should  annotate  their 
ref^nce  copies  of  Treasiuy  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  currentiy 
in  force  with  CENTURY  AMERICAN 
CASUALTY  COMPANY.  Federal  bond- 
approving  officers  may  let  such  bonds 
run  to  expiration  and  need  not  secure 
new  bonds.  However,  no  new  bonds 
should  be  accepted  fit>m  the  Company. 
In  addition,  bonds  that  are  continuous 
in  nature  should  not  be  renewed. 


Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway.  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202)  874-7116. 

Dated:  August  18. 1995. 
Charies  F.  Schwan  m. 
Director.  Funds  Management  Division, 
Financial  Management  Service. 
(FR  Doc.  95-21435  Filed  8-28-95;  8:45  am] 
BIUJNG  COM  4»10-aS4l 


Office  of  Foreign  Assets  Control 

List  of  Specialiy  Designated  Terrorists 
Who  Threaten  to  Disrupt  the  Middle 
East  Peace  Process;  Additional  Name 

agency:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Notice  of  Blocking. 

SUMiARY:  The  Treasury  Department  is 
adding  the.name  of  an  individual  to  the 
list  of  blocked  persons  who  have  been 
foimd  to  have  committed,  or  to  pose  a 
risk  of  committing,  acts  of  violence  that 
have  the  piupose  of  disrupting  the 
Middle  East  peace  process  or  have 
assisted  in,  sponsored,  or  provided 
financial,  material  or  technological 
support  for,  or  service  in  support  of, 
such  acts  of  violence,  or  are  owned  or 
controlled  by,  m  to  act  for  or  on  behalf 
of  other  blocked  persons. 
EFFECTIVE  DATE:  August  29, 1995  or 
upon  prior  actual  notice. 
FOR  FURTHER  MFORMATION:  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasiuy,  1500  Pennsylvania  Ave., 
N.W.,  Washington,  DC  20220;  Tel.:  (202) 
622-2420. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  and  type  "/GO  FAC"  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  bom  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Busintas.  Trade  and  Labor  Mall"  of  the 
Fed  World  bulletin  board.  By  modem 
dial  703/321-3339.  and  select  self- 
expanding  file  "T11FR00.EXE"  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 


www.fedworld.gov;  FTP  = 
ftp.fedworld.gov  (192.239.92.205). 

Background 

On  January  23, 1995,  President 
Clinton  signed  Executive  Order  12947, 
"Prohibiting  Transactions  with 
Terrorists  Who  Threaten  to  Disru^jt  the 
Middle  East  Peace  Process"  (60  FR 
5079,  Jan.  25, 1995— tiie  "Order"  or 
"E.0. 12947").  The  Order  blocks  all 
property  subject  to  U.S.  jurisdiction  in 
which  there  is  any  interest  of  12  Middle 
East  terrorist  organizations  included  in 
an  Annex  to  the  Order.  In  addition,  the 
Order  blocks  the  property  and  interests 
in  property  of  persons  designated  by  the 
Secretary  of  State,  in  coordination  with 
the  Secretary  of  Treasiuy  and  the 
Attorney  General,  who  are  found  1)  to 
have  committed  or  to  pose  a  significant 
risk  of  disrupting  the  Middle  East  peace 
process,  or  2)  to  assist  in,  sponsor  or 
provide  financial,  material,  or 
technological  support  for,  or  services  in 
support  of,  such  acts  of  violence.  The 
order  further  blocks  all  property  and 
interests  in  property  subject  to  U.S. 
jurisdiction  in  which  there  is  any 
interest  of  persons  determined  by  the 
Secretary  of  the  Treasury,  in 
coordination  with  the  Secretary  of  State 
and  the  Attorney  General,  to  be  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of  any  other  person  designated 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Terrorists"  or 
"SDTs"). 

The  order  also  prohibits  any 
transaction  or  dealing  by  a  United  States 
person  or  within  the  United  States  in 
property  or  interests  in  property  of 
SDTs,  including  the  making  or  receiving 
of  any  contribution  of  funds,  goods,  or 
services  to  or  for  the  benefit  of  such 
persons. 

Designations  of  persons  blocked 
pursuant  to  the  Order  are  effiective  upon 
the  date  of  determination  by  the 
Secretary  of  State  or  his  delegate,  or  the 
Director  of  the  Office  of  Foreign  Assets 
Control  acting  under  authority  delegated 
by  the  Secretary  of  the  Treasury.  Public 
notice  of  blockhig  is  effective  upon  the 
date  of  publication  in  the  Federal 
Register,  or  upon  prior  actual  notice. 

The  following  name  is  added  to  the 
list  of  Specially  Designated  Terrorists: 
ABU  MARZOOK.  Mousa  Mohammed  (a.k.a. 
MARZUK.  Musa  Abu)  (a.k.a.  ABU- 
MARZUQ,  Dr.  Musa)  (a.k.a.  MARZCX3K. 
Mousa  Mohamed  Abou)  (a.k.a.  ABU- 
MARZUQ,  Sa'id)  (a.k.a.  ABU-'UMAR).    ' 
Political  Leader  in  Amman,  Jordan  and 
Damascus.  Syria  for  HAMAS;  DOB  09 
February  1951;  FOB  Gaza,  Egypt;  Passport 
No.  92/664  (Egypt);  SSN  523-33-8386. 
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Dated:  August  16. 1995. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  21, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Trade  Enforcement). 
IFR  Doc.  95-21325  Filed  8-23-95;  4:17  pm) 
nUINQ  COOE  4<1»-3»-f 
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Sunshine  Act  Meetings 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

VME  AND  date:  11:00  a.m.,  Tuesday. 

September  5, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  25, 1995. 
Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-21566  Filed  8-25-95;  3:01  pmj 

MLUNO  COOe  (ZIO-OI-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  28,  September  4, 

11.  and  18. 1995. 

PLACE:  Conmiissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  Aupist  28 
Wednesday,  August  30 

11:30  a.m. — ^AfBnnation  Session  (Public 
Meeting) 


V 


a.  Revisions  to  Regulatory  Requirements 
for  Reactor  Pressure  Vessel  Integrity  in 
10  CFR  Part  50  (Tentative) 

b.  Final  Amendments  to  10  CFR  Parts  20 
and  35  (Ml  Medical  Administration  of 
Radiation  and  Radioactive  Materials 
(Tentative) 

c.  Final  Amendments  to  10  CFR  Part  50, 
Appendix  J,  "Containment  Leakage 
Testing,"  to  Adopt  Perfonnance-Oriented 
and  Risk-3ased  Approaches  (Tentative) 
(Postponed  from  August  22)  (Contact: 
Andrew  Bates,  301-415-1963) 

Week  of  September— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  4. 

Week  of  September  1 1— Tentative 

Monday,  September  11 

1:30  pjn.— Briefing  on  Status  of  Watts  Bar 
Licensing  (Public  Meeting)  (Contact: 
Steve  Varga,  301-415-1403) 

Tuesday,  September  12 

10:30  a.m.  and  1:30  p.m.— All  Employees 
Meeting  (Public  Meetings)  on  "The 
Green"  Plaza  Area  between  buildings  at 
White  Flint  (Contact:  Beth  Hayden,  301- 
415-8200) 

Week  of  September  1»— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  18. 

Note. — ^The  Nuclear  Regulatory 
Commission  is  operating  under  a  delegation 
of  authority  to  Chairman  Shirley  A.  Jackson, 
because  with  three  vacancies  on  the 
Commission,  it  is  temporarily  without  a 
quorum.  As  a  legal  matter,  therefore,  the 
Sunshine  Act  does  not  apply;  but  in  the 
interests  of  op>enness  and  public 
accountability,  the  Commission  will  conduct 
business  as  though  the  Simshine  Act  were 
applicable. 

*The  Schedule  for  Commission 
Meetings  is  Subject  to  Change  on  Short 
Notice.  To  Verify  the  Status  of  Meetings 
CaU  (Recording)— (301)  415-1292. 
Contact  Person  for  More  Information: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
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Branch,  Washington.  D.C.  20555  (301- 
415-1963). 

In  additian,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  albi8nrc.gov  or 
gkt@nrc.gov. 
August  24. 1995. 
William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-21563  Filed  8-25-45;  2:23  pm] 

BILUNG  COOE  75tO-01-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

.  TIME  AND  DATE:  9:30  a.m..  Thursday, 
September  7, 1995. 

PLACE:  THE  BOARD  ROOM,  5TH  FLOOR,  490 
L'ENFANT  PLAZA.  «.W.,  WA8HINQT0N.  D.C. 
20S»4. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  item  is  closed  to  the 
public  under  Exemption  10  of  the 
Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

614A — Railroad  Accident  Report: 
Collision  and  Derailment  Involving 
Three  Burlington  Northern  Freight 
Trains  near  Thedford,  Nebraska,  on 
June  8. 1994 

6578 — Opinion  and  Order:  Neel  v. 
Administrator.  Docket  SE-13573: 
disposition  of  applicant's  appeal 

Afews  Media  Contact:  Telephone  :  (202) 
382-066a 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6252. 

August  25. 1995. 

Bea  Hardesty 

Federal  Register  Liaison  Officer 

IFR  Doc.  95-21517  Filed  8-25-95;  2:19  pm] 
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Institute 


GuideJines  for  Grants,  Cooperative 
Agreements,  and  Contracts:  Notice 
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STATE  JUSTICE  INSTITUTE 
Grant  Guideline 

AGENCY:  State  Justice  Institute. 
ACTION:  Proposed  Grant  Guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  1996  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until 
September  28, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  State  Justice  Institute,  1650  Kii^  St. 
(Suite  600),  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT; 
David  L  Tevelin,  Executive  Director, 
Richard  Van  Duizend,  Deputy  Director; 
or  Katie  Ames,  Publications 
Coordinator,  State  Justice  Institute,  1650 
King  St.  (Suite  600),  Alexandria,  VA 
22314,  (703)  684-6100. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
courts  of  the  United  States. 

Status  of  FY  1096  Appropriatioiis 

At  the  time  of  publication,  the  status 
of  SJI's  fiscal  year  1996  Congressional 
appropriation  is  uncertain.  In  H.R.  2076, 
the  House  of  Representatives  voted  to 
eliminate  funding  for  the  Institute  in  FY 
1996;  the  Senate  Appropriations 
Subcommittee  on  Commerce,  Justice, 
State,  the  Judiciary,  and  Related 
Agencies  chaired  by  Senator  Phil 
&amm  is  scheduled  to  consider  the  bill 
shortly  after  Labor  Day.  The  grant 
program  proposed  in  this  Guideline  and 
the  funding  targets  noted  for  specific 
programs  are  contingent  on  the 
availability  of  appropriations  in  FY 
1996  at  about  the  same  $13.55  million 
level  that  SJI  has  received  from  Congress 
each  of  the  past  four  fiscal  years.  Subject 
to  the  availability  of  funds  to  support  a 
grant  program  in  FY  1996,  publication 
of  the  Final  Grant  Guideline  is 
scheduled  for  approximately  October 
16, 1995. 

Types  of  Grants  Available  and  Funding 
Schedules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
needs  of  the  State  courts.  To  meet  the 
full  range  of  the  courts'  diverse  needs, 
the  Institute  offers  six  different  types  of 


grants.  The  types  of  grants  available  in 
FY  1996  and  the  funding  cycles  for  each 
program  are  provided  below: 

Project  Grants.  These  grants  are 
awarded  to  support  education,  research, 
demonstration,  and  technical  assistance 
projects  to  improve  the  administration 
of  justice  in  the  State  courts.  With 
limited  exceptions  (see  sections 
II.B.2.b.iL,  n.B.2.b.v.,  and  n.C),  project 
grants  are  intended  to  support 
innovative  projects  of  national 
significance.  As  provided  in  section  V. 
of  the  Guideline,  project  grants  may 
ordinarily  not  exceed  $300,000  a  year; 
however,  grants  in  excess  of  $200,000 
are  likely  to  be  awarded  only  to  support 
projects  likely  to  have  a  significant 
national  impact.  AppUcants  must 
ordinarily  submit  a  concept  paper  (see 
section  VI.)  and  an  appUcation  (see 
section  vn.)  in  order  to  obtain  a  project 
grant. 

As  indicated  in  Section  VI.C.,  the 
Board  may  make  an  "accelerated"  grant 
of  less  than  $40,000  on  the  basis  of  the 
concept  paper  alone  when  the  need  for 
the  project  is  clear  and  little  additional 
information  about  the  operation  of  the 
project  would  be  provided  in  an 
application. 

the  FY  1996  mailing  deadline  fta 
project  grant  concept  papers  is 
November  28,  1995.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  With  the 
exceptions  noted  immediately  helow, 
the  FY  1996  funding  cycle  will  be 
substantially  similar  to  the  FY  1995 
cycle:  The  Board  will  meet  in  early 
March.  1996  to  invite  formal 
application&hased  on  the  most 
promising  concept  papers;  applications 
will  be  due  in  May;  and  awards  will  be 
ap^tived  by  the  Board  in  July. 

The  exceptions  to  this  schedule 
potain  to  proposals  to  follow  up  on 
national  conferences  SJI  has  supported 
or  will  be  supporting  in  1995.  Concept 
papers  following  up  on  the  March  1995 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Courts  must 
be  mailed  by  October  6, 1995.  See 
section  n.B.2.i.  (This  deadline  was 
announced  in  the  Institute's  FY  1995 
Grant  Guideline.)  The  Board  of  Directors 
will  consider  those  papers  at  its 
December  1995  Board  meeting  and 
invite  applications  to  be  mailed  by 
January  19  for  consideration  at  its 
March  1996  meeting. 

Concept  papers  following  up  on  three 
other  conferences  to  be  held  this  fall 
must  be  mailed  by  March  8, 1996.  Those 
conferences  are  the  National  Town  Hall 
Meeting  on  Improving  Public 
Confidence  in  the  Courts  to  be  held 
October  14-15, 1995  (see  section 
n.B.2.a.iii.):  the  National  Interbranch 


Conference  on  Fimding  the  State  Courts 
to  be  held  September  27-October  1, 
1995  (see  section  II.B.2.d.iv.);  and  the 
National  Drug  Court  Symposium  to  be 
held  December  3-6, 1995  (see  section 
II.B.2.h).  These  concept  papers  will  be 
considered  at  the  Board's  April  1996 
meeting.  Applications  must  be 
submitted  by  Jime  14  for  considnation 
at  the  Board's  July  1996  meeting. 

Package  Grants.  This  grant  program 
permits  applicants  to  submit  one 
concept  paper  (or  application)  fora 
"package"  of  related  grants  rather  than 
separate  proposals  for  each  related 
component  of  the  package.  Package 
grants  of  up  to  $750,000  per  year  may 
be  awarded  to  support  projects  that 
address  interrelated  topics  or  the  core 
elements  of  a  multifaceted  program,  or 
that  require  the  services  of  all  or  some 
of  the  same  key  staff  persons.  Package 
grants  must  eidiance  not  merely 
maintain)  an  applicant's  services  and 
must  otherwise  meet  the  Institutes  grant 
criteria.  The  Board  retains  the  discretion 
to  support  all,  none,  or  selected  portions 
of  the  proposed  package.  Package  grant 
concept  papers  and  appUcations  will  be 
considered  on  the  same  schedule  as 
project  grants.  See  sections  m.J.,  V.C. 
and  D.,  VI.A.2.b.  and  3.b.,  VIIA.3., 
Vn.C.,  and  Vn.D.  for  more  information 
about  package  grants. 

Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  530,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems.  The  Guideline 
allocates  up  to  $600,000  in  FY  1996 
funds  to  support  technical  assistance 
grants.  See  section  II.C.2. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to  $20,000  may  be  awarded 
to  a  State  or  local  court  to  replicate  or 
modify  a  model  training  program 
developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $250,000  for 
these  grants  in  FY  1996.  See  section 
n.B.2.b.u. 

Letiers  requesting  Curriculum 
Adaptation  grants  may  be  submitied  at 
any  time  during  the  fiscal  year. 
However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letiers  must  be  submitied  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
n.B.2.b.ii.(c). 

Scholarships.  The  Guideline  allocates 
up  to  $250,000  of  FY  1996  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  atiend  out-of-State 
education  and  training  programs.  See 
section  II.B.2.b.v. 

The  Guideline  estabhshes  four 
deadlines  for  scholarship  requests: 
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November  1, 1995  for  training  programs 
beginning  between  January  12  and  April 
12, 1996;  February  1, 1996  for  programs 
beginning  between  April  13  and  July  12, 
1996;  April  15, 1996  for  programs 
beginning  between  July  13  and 
September  30, 1996;  and  July  15, 1996 
for  programs  beginning  between  October 
1  and  December  31, 1996. 

Renewal  Grants.  There  are  two  types 
of  renewal  grants  available  from  S^: 
Continuation  grants  (see  sections  m.G., 
V.C.  and  D.,  and  IX.A.)  and  On-going 
support  grants  (see  sections  III.H.,  V.C. 
and  D.,  and  IX.B.).  Continuation  grants 
are  intended  to  support  limited  duration 
projects  that  involve  the  same  type  of 
activities  as  the  original  project.  On- 
going support  grants  may  be  awarded 
for  up  to  a  three-year  period  to  support 
national-scope  projects  that  provide  the 
State  courts  with  critically  needed 
services,  programs,  or  products. 

The  Guideune  establishes  a  target  for 
renewal  grants  of  no  more  than  $3 
million,  •  littie  more  than  25%  of  the 
total  amoimt  available  for  grants  in  FY 
1996.  See  secticm  DC.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-going 
support. 

I    All  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letier 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  DC. 

Special  Interest  Categories 

The  Guideline  contains  13  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts.  The  Institute  has  always 
sought  extensive  advice  about  the 
special  interest  categories  from  judges, 
court  administrators,  lawyers,  members 
of  the  public,  and  other  groups 
interested  in  the  administration  of 
justice.  In  order  to  more  systematically 
obtain  advice  from  the  court  community 
this  year,  SJI  sent  a  survey  to  more  than 
400  court  leaders  across  the  nation 
asking,  among  other  things,  for  their 
guidance  about  the  Institute's  funding 
priorities  for  FY  1996. 

The  respondents  suggested  that  the 
Institute  accord  the  following  topics  the 
highest  funding  priority  next  fiscal  year; 
Public  confidence  in  the  courts'; 
application  of  technology;  children  and 
families  in  court;  education  and 
training:  family  violence  and  the  courts; 
alternative  dispute  resolution;  court 
financing;  and  delay  and  expense 


reduction.  All  of  these  topics  are 
addressed  in  the  proposed  Guideline; 
the  first  six  are  specific  special  interest 
categories. 

In  addition,  siirvey  respondents 
expressed  an  interest  in  having  Institute 
grants  more  fully  explore  ways  to 
improve  the  "quality  of  justice"  provide 
by  the  American  legal  system.  The 
Gmdeline  addresses  that  issue  in 
section  II.B.2.a.ii. 

Two  new  categories  are  proposed  for 
addition  this  year:  Responding 
Effectively  to  the  Court-Related  Needs  of 
Mentally  Disabled  Persons  (II.B.2.J.)  and 
Improving  the  Security  of  Courthouses, 
Judges.  Jurors,  and  Witnesses  (n.B.2.m.) 
One  FY  1995  category — ^Assessing  the 
Impact  of  Health  Care-Related  Issues  on 
the  State  Coiirts — ^is  proposed  for 
elimination.  Two  categories — ^Education 
and  Training  for  Judges  and  Other  Key 
Court  Personnel  (II.B.2.b.)  and  Children 
and  Families  in  Court  (II.B.2.e.) — have 
been  significantiy  reorganized. 

In  response  to  the  results  of  the 
siirvey  and  the  suggestions  of  grantees, 
the  proposed  Guideline  also  includes 
several  minor  technical  changes  to 
clarify  and  simplify  the  grant  process. 

Reconunendations  to  Grant  Writers 

Over  the  past  9  years,  Institute  staff 
have  reviewed  approximately  3,000 
concept  papers  and  1,400  applications. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
appUcatipn. 

Concept  papers  and  appUcations 
should,  however,  be  presented  in  the 
formats  specified  in  sections  VI.  and  VII. 
of  the  guideline,  respectively. 

1.  what  is  the  subject  or  problem  you 
wish  to  address?  Describe  the  subject  or 
problem  and  how  it  affects  the  coiuts 
and  the  public.  Discuss  how  your 
approach  will  improve  the  situation  or 
advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the 
most  appropriate  approach  to  take. 
When  statistics  or  research  findings  are 
dted  to  support  a  statement  or  position, 
the  source  of  the  citation  should  be 
referenced  in  a  footnote  or  a  reference 
list. 

2.  What  do  you  want  to  do?  Explain 
the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 


expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  drug-abusing  offenders  more 
effectively,  or  to  dispose  of  civil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
three  training  sessions,  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do 

it  are  clear.  All  proposed  tasks  should 
be  set  forth  so  that  a  reviewer  can  see 
a  logical  progression  of  tasks  and  relate 
those  tasks  directly  to  the 
accomplishment  of  the  project's  goal(s). 
When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  tw 
to  assiune  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
information.  A  description  of  project 
tasks  also  will  help  identify  necessary 
budget  items.  All  staff  positions  and 
project  costs  should  relate  directiy  to 
the  tasks  described.  The  Institute 
encourages  appUcants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works? 
Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  ot 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  describe  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness  and  identify 
program  elements  which  will  require 
further  modification.  The  description  in 
the  application  should  include  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measiu«s  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

Tne  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writera  regarding  the  development 
of  project  evaluation  plans.  Those 
reconunendations  are  available  bom  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Include  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
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and  individuals  directly  affected  by  the 
project.  The  plan  should  identiiy  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
invoved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  suppUes,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 
specified  in  the  appUcation  budget 
narrative,  and  should  not  include  set- 
asides  for  undefined  contingencies. 

7.  What,  if  any,  match  is  being 
offered?  Courts  and  other  units  of  State 
and  local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  J\istic8  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  funds 
requested  from  the  Institute.  All  other 
applicants  also  are  encoiuraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project 

The  match  requirement  worlu  as 
follows:  If,  for  example,  the  total  cost«f 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-kind)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used?  Section  VII.A.3.  of  the 


SJI  Grant  Guideline  encourages  use  of 
the  spreadsheet  fonnat  of  Form  Cl  if  the 
funding  request  exceeds  $100,000.  Form 
Cl  also  works  well  for  projects  with 
discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C.  the  tabular 
fonnat,  is  preferred  for  projects  lacking 
a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  VII.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives,  include 
the  following  information: 

•  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  Mlaries  for  the  designated 
persoimel  (e.g.,  Project  Director,  50%  for 
one  year,  annual  salary  of 
$50,000=$25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate, 
the  annual  salary  and  nimiber  of  hours 
or  days  in  a  work-year  should  be  shown. 

•  Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  natiire  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page=$375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
e^nierience"  are  not  sufficient. 

m  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amoimts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  nimibers  on  the  form 
against  those  in  the  narrative  wiU 
preclude  such  confusion.  The  Institute 
will  provide  an  illustrative  budget  and 
budget  form  upon  request 

10.  What  travel  regulations  apply  to 
the  budget  estimates?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  appUcant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 


application.  If  the  applicant  does  not 
have  a  travel  policy  estabUshed  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Govenunent  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
grouind  transportation,  and  other 
subsistence  should  be  listed  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Generally,  grant 
funds  may  be  used  to  purchase  only  the 
equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Eqmpment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  budget  narrative  must 
list  the  equipment  to  be  purchased  and 
explain  why  the  equipment  is  necessary 
to  the  success  of  the  project.  Written 
prior  approval  of  the  Institute  is 
required  when  the  amotmt  of  computer 
hardware  to  be  piuchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  that  all 
costs  should  be  budgeted  directly: 
however,  if  an  applicant  hfis  an  indirect 
cost  rate  that  has  been  approved  by  a 
Federal  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 
application. 

u  an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant's  audited  financial  statements 
for  the  prior  fiscal  year.  (AppUcants 
lacking  an  audit  should  budget  all 
project  costs  directly.)  If  an  indirect  cost 
rate  proposal  is  to  be  submitted,  the 
budget  should  reflect  estimates  based  on 
that  proposal.  Obviously,  this  requires 
that  the  proposal  be  completed  at  the 
time  of  application  so  that  the 
appropriate  estimates  may  be  included; 
however,  grantees  have  until  three 
months  after  the  project  start  date  to 
submit  the  indirect  cost  proposal  to  the 
Institute  for  approval.  An  indirect  cost 
rate  worksheet  on  computer  diskette  is 
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available  frtun  the  Institute  upon 
request 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  appHcation,  ap(>licants 
may  find  it  helpfol  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  timfi,  related  to  each.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Reconunendatioiis  To  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  SJI  Guidelines.  On  the  basis  of 
monitoring  more  than  1000  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.,  no  later 
than  January  30.  April  30,  July  30,  and 
October  30 — ^regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Financial  Status  Report  shoidd  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months,  Quarterly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  Thus, 
the  Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encoimtered  and  how 
they  were  resolved,  and  outline  the 
k  tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  shoiild  be  submitted  to 
the  Institute. 


Additional  Quarterly  Progress  Report 
or  Financial  Statiis  Report  forms  may  be 
obtained  from  the  grantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Recipients  of  a  continuation,  on-going 
support,  or  package  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  grant  ana  each  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  The  reports  should 
be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly 
report  filed  under  a  continuation  grant 
or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
nimiber  one,  the  second  as  nimiber  two, 
and  so  on,  through  the  final  progress 
and  financial  status  reports  due  within 
90  days  after  the  end  of  the  grant  period. 

Recipients  of  a  package  grant  should 
file  a  summary  Financial  Status  Report 
covering  the  entire  package  as  well  as 
separate  financial  reports  for  each  of  the 
projects  in  the  package,  identified  by 
letter  of  the  alphabet  (e.g.,  SJI-93-15R- 
J-OOl-A;  SJI-93-15R-J-O01^;  SJI-93- 
15R-J-001-C). 

3.  What  information  about  project 
activities  should  be  communicated  to 
SJI?  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Program  Manager 
prior  to  implementing  any  of  these 
changes,  so  that  possible  questions  may 
be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting  or  payment  requests, 
should  be  addressed  to  the  Grants 
Financial  Manager  listed  in  the  award 
letter. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

4.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document?  In  some  instances, 
a  list  of  special  conditions  is  attached  to 
the  award  document.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 
information,  to  assure  that  the  Institute 
has  an  opportunity  to  offer  suggestions 
at  critic^  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 


of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  they  olay  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
biueaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XI.,  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  Finance  and* 
Management  Division  staff  are  always 
available  to  answer  questions  and 
provide  assistance  regarding  these 
provisions. 

5.  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  sch^ule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
dociunents,  add  small  amounts  to  a 
grant  award,  or  deobligate  funds  from 
the  grant 

6.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 
Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-day  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasiuy's 
pohcy  limiting  advances  to  the 
TpiniiTiiiiTi  amoimt  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

7.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants  or 
package  grants?  The  basic  procedures 
are  the  same  for  any  grant.  A 
continuation  grant  or  the  yearly  grant 
under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  Payment  requests 
should  be  numbered  on  a  grant  rather 
than  a  project  basis.  Thus,  the  first 
request  for  funds  from  a  continuation 
grant  or  a  yearly  increment  imder  an  on- 
going support  award  should  be 
designated  as  nimiber  one,  the  second  as 
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number  two,  and  so  on  through  the  final 
payment  request  for  that  grant. 

Recipients  of  a  package  grant  should 
file  separate  requests  for  each  project  in 
the  package.  For  example,  if  there  are 
three  projects  within  a  package  grant,  a 
grantee  should  prepare  three  separate 
payment  requests,  each  identified  by  the 
letter  of  the  alphabet  designated  in  the 
award  dociunent  (e.g.,  SJI-93-15R-J- 
001-A;  SJI-93-15R-J-001-B;  SJI-93- 
15R-J-001-C).  Subsequent  pa3nnent 
requests  shouild  be  numbered 
consecutively  for  each  project  within 
the  package  (e.g.,  project  SJI-93-15R-J- 
001-A  payment  number  2;  S)l-93-15R- 
J-OOl-B  payment  nimtiber  4;  etc.). 

8.  //  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  categpry  to  another?  The 
Institute  recopiizes  that  some  flexibility 
is  required  in  implementing  a  project 
design  and  budget.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  ciunulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants  and  package  grants.  In  addition, 
prior  written  Institute  approval  is 
reqtiired  to  shift  leftover  funds  from  the 
original  award  to  cover  activities  to  be 
conducted  under  the  renewal  award,  or 
to  use  renewal  grant  monies  to  cover 
costs  incurred  during  the  original  grant 
period.  Prior  written  Institute  approval 
also  is  needed  to  shift  funds  between 
projects  included  in  a  package  grant. 

9.  What  is  the  90-day  close-out 
period?  Following  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obhgated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opportimity  to  finish  and  disseminate 
grant  products.  This  should  occur  before 
die  end  of  the  grant  period. 

Starting  the  day  aner  the  end  of  the 
award  period,  and  during  the  following 
90  days,  all  monies  that  have  been 
obligated  should  be  expended.  All 
payment  requests  must  be  received  by 
the  end  of  the  90-day  "close-out- 
period."  Any  unexpended  monies  held 
by  the  grantee  that  remain  after  the  90- 
day  follow-up  period  mvist  be  returned 
to  the  Institute.  Any  funds  remaining  in 
the  grant  that  have  not  been  drawn 
down  by  the  grantee  will  be  deobligated. 


10.  Are  funds  granted  by  S/7 
"Federal"  funds?  The  State  Justice 
Institute  Act  provides  that,  except  for 
purposes  luuelated  to  this  question, 
"the  Institute  shall  not  be  considered  a 
department,  agency,  or  instrumentality 
of  the  Federal  Government."  42  U.S.C. 
§  10704(c)(1).  Because  SJI  receives 
appropriations  from  Congress,  some 
grantee  auditors  have  reported  SJI  grants 
funds  as  "Other  Federal  Assistance." 
This  classification  is  acceptable  to  SJI 
but  is  not  required. 

11.  If  SJI  is  not  a  Federal  Agency,  do 
OMB  circulars  apply  with  respect  to 
audits?  Except  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline,  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-llO.  A-21.  A-«7,  A-«8.  A- 
102.  A-122.  A-128  and  A-133  are 
incor|)orated  into  the  Grant  Guideline 
by  reference.  Because  the  Institute's 
enabling  legislation  specifically  requires 
the  Institute  to  "conduct,  or  require 
each  recipient  to  provide  for,  an  annual 
fiscal  audit"  [see  42  U.S.C. 

§  10711(c)(l]],  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply 
with  this  statutory  requirement.  (See 
Section  M.J.) 

Prior  to  FY  1994,  the  Institute  did  not 
require  grantees  to  comply  with  the 
audit-related  provisions  of  OMB 
drcidars  A-110,  A-128,  or  A-133,  but 
did  require  that  grantees,  lacking  an 
audit  report  prepared  for  a  Federal 
agency,  conduct  an  independent  audit 
in  compliance  with  generally  accepted 
auditing  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants. 

The  current  Guideline  makes  it  clear 
that  SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128,  or  A- 
133.  in  satisfaction  of  the  annual  fiscal 
audit  requirement.  Grantees  who  are 
required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may 
include  SJI  fimds  as  part  of  the  audit 
even  if  the  receipt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  governmental  audit  rather 
than  to  imdertake  a  separate  audit  to 
satisfy  SJI's  Guideline  requirements. 

In  sum.  educational  and  nonprofit 
organizations  that  receive  payments 
from  the  Institute  that  are  sufficient  to 
meet  the  applicability  thresholds  of 
OMB  Circular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Government  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimiim  threshold 


referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they 
would  have  the  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 
auditing  standards;  include  SJI  funds  in 
an  audit  of  Federal  funds  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Orculan  A-128  or  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  genierally 
accepted  auditing  standards.  (See 
Guideline  Section  XI.  J.)  A  copy  of  the 
above-noted  circulare  may  be  obtained 
by  calling  OMB  at  (202)  395-7250. 

12.  Does  SJI  have  a  CFDA  number? 
Audit6rs  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards.  Because  SJI  is 
not  a  Federal  agency,  it  has  not  been 
issued  such  a  number,  and  there  are  no 
additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard 
govenunental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency.  SJI  funds  shovdd  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicability  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1996  grantee 
"X"  received  $10,000  in  Federal  funds 
from  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
from  SJI.  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  fiom 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  DOJ  funds. 

Grantees  that  are  required  to  satisfy  . 
either  the  Single  Audit  Act.  OMB 
Cinnilara  A-128,  or  A-133  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation.  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepared  for  such  a 
cognizant  Federal  agency  directly  to  S]L 
The  Institute's  audit  requirements  may 
be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 

The  following  Grant  Guideline  is 
proposed  by  the  State  Justice  Institute 
for  FY  1996: 

State  JostiGe  Instttuto  Grant  GnideUiie 
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Sunmiary 

This  Guideline  seta  forth  the 
programmatic,  financial,  and 
administrative  requirements  of  granta. 
cooperative  agreementa,  and  contracta 
aw^ed  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  granta. 
cooperative  agreementa,  and  contracta  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Granta  may  be  awarded  to  State  and 
local  courta  and  their  agencies;  national 
nonprofit  organizations  controlled  by. 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  and  national  nonprofit 
»  organizations  for  the  education  and 
training  of  judges  and  support  persoimel 
of  the  judicial  branch  of  State 
govemmenta.  The  Institute  may  also 
award  granta  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  served  by 
such  an  entity.  Funds  may  be  awarded, 
as  well,  to  Federal.  State  or  local 
agencies  and  institutions  other  than 
courta  for  services  that  cannot  be 
provided  adequately  through 
nongovernmental  arrangementa.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of 
interagency  agreementa  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation,  as  amended. 
However,  the  Board  of  Directore  of  the 
Institute  has  designated  certain  program 
categories  as  being  of  special  interest. 


The  Institute  has  established  one 
roimd  of  competition  for  FY  1996  funds. 
The  concept  paper  submission  deadline 
for  all  but  four  specific  funding 
categories  is  November  28, 1995. 
Concept  papers  to  implement  the  plans 
developed  at  the  March  1995  National 
Conference  on  Eliminating  Race  and 
Ethnic  Bias  in  the  Courta  must  be 
mailed  by  October  6. 1995.  Concept 
papera  to  follow  up  on  the  National 
Interbranch  Conference  on  Funding  the 
State  Courta,  the  National  Town  Hail 
Meeting  on  Improving  Public 
Confidence  in  the  Courta,  and  the 
National  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courta  must  be  submitted  by  March  8. 
1996. 

It  is  anticipated  that  between  $11 
million  and  $11.5  million  will  be 
available  for  award.  This  Guideline 
applies  to  all  concept  papers  and 
applications  submitted,  as  well  as  granta 
awarded  in  FY  1996. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirementa  of  this  Guideline  and  the 
authority  conferred  by  Pub.  L.  98-620, 
Title  n,  42  U.S.C  10701.  et  seq..  as 
amended. 

I.  Background 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courta  in  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
fjnnnriwl  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courta,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courta. 

The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  by  and  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 


administrator,  and  four  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  oi  grants, 
contracta,  and  cooperative  agreementa, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projecta,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courta; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projecta  with 
Federal  agencies  and  other  private 
grantora; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projecta 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  dvil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courta; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  the  Program 

During  FY  1996,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  ita  enabling  legislation.  The 
Board,  however,  has  designated  certain 
program  categories  as  being  of  "special 
interest."  See  section  II.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projecta  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act.  the  Battered 
Women's  Testimony  Act  of  1992,  the 
Judicial  Training  and  Resefuch  for  Child 
Custody  Litigation  Act  of  1992,  the 
International  Parental  Kidnapping 
Crime  Act  of  1993,  and  the  Violent 
Crime  Reduction  Act  of  1994. 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
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the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  ctmierences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniaues; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaliiations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  unproved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  stafEs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniqiies; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
coiul  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  jiiror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  wdrk 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  coiuts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  jiistice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  coiirts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity;  and  the  development,  testii^ 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 


citizens  through  citizen  education, 
improvement  of  coiut  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  coiut  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens; 

14.  CoUection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law,  as  well  as  sources  of 
and  methods  tp  obtain  funds  to  pay 
costs  incurred  to  provide  suclv 
testimony,  particularly  in  cases 
involving  indigent  women  defendants; 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
imderstanding  of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educatioiuil 
programs  dealing  with  criminal  and 
dvil  aspects  of  interstate  and 
international  parental  child  abduction; 

20.  Development,  testing, 
presentation,  and  dissemination  of 
model  educational  programs  and 
materials  for  judges  and  court  personnel 
on  the  natxure  and  incidence  of  rape, 
sexual  assault,  incest,  child  sexual 
abuse,  domestic  violence,  and  other 
gender-related  violent  crimes;  the 
impact  of  such  crimes  on  the  victim  and 
on  society;  the  evolution  and 
application  of  the  laws  governing  those 
crimes;  the  attitudes  toward  those 
crimes  including  the  stereotypes  of  the 
victims;  the  sentencing  of  persons 
convicted  of  those  crimes;  the  use  of 
expert  testimony  regarding  the  effects 
on  victims  of  those  crimes;  the 


application  of  rape  shield  laws  and 
other  limits  on  the  introduction  of 
evidence;  and  the  interpretation  of 
defenses  based  on  self-defense  or 
provoked  responses  by  victims  of  rape, 
sexual  assault,  incest,  child  sexual 
abuse,  domestic  violence,  and  other 
gender-related  crimes  of  violence. 

21.  Other  programs,  consistent  with 
the  purposes  of  the  State  Jiistice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
in  areas  where  there  is  conciurent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1996,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serioiis  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services,  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Qeate  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
Calls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
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in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.B.. 
"Ccncept  Paper  Submission 
Refpiiremoits  for  New  Projects,"  and 
VnLB.,  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes  research, 
demonstration,  evaluation  and 
education  projects  designed  to  improve 
the  responsiveness  of  courts  to  public 
concerns  regarding  the  feimess. 
accessibility,  timeliness,  and 
comprehensibility  of  the  cotut  process, 
and  to  test  innovative  methods  for 
increasing  the  public's  confidence  in  the 
State  courts. 

i.  The  Institute  is  particularly 
interested  in  supporting  innovative 
projects  that  examine,  develop,  and  test 
methods  that  trial  or  apellate  courts 
may  use  to: 

•  Improve  service  to  individual 
litigants  and  trial  participants,  including 
innovative  methods  for  handling  cases 
involving  imrepresented  litigants  fairly 
and  effectively; 

•  Test  methods  for  more  clearly  and 
effectively  commimicating  decisions 
and  the  reasons  for  them  to  litigants  and 
the  public; 

•  Address  court-community  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  tibe  United  States; 
facilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  com!  proceedings;  and 
develop  protocols  to  fedlitate  service  of 
process,  the  enforcement  of  orders  of 
judgment,  and  the  disposition  of 
criminal  and  juvenile  cases  when  a  non- 
U.S.  citizen  or  corporation  is  involved; 

and 

•  Increase  public  understanding  of 
jury  decisions  and  the  juror  selection 
and  service  and  service  process;  foster 
positive  attitudes  toward  jury  service; 
and  enhance  the  attractiveness  of  juror 
service  through,  e.g..  incentives  to 
participate,  modifications  of  terms  of 
service,  and/or  juror  orientation  and 
education  programs. 

Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individiials  in  specific 
cases.  In  addition,  it  is  unlikely  that  the 


Institute  will  continue  to  support 
development  or  testing  of  additional 
automated  kiosks  sudi  as  those  being 
used  by  the  courts  in  Arizona, 
Cahfomia,  Florida  and  New  Yoii^. 

ii.  llie  Institute  also  is  interested  in 
supporting  projects  designed  to  improve 
the  quality  of  justice  including  those 
testing  methods  for  improving  court 
operations  based  on  the  research 
examining  "procedural"  and 
"distributive"  justice,  and  those 
assessing  the  impact  of  Uve  television 
coverage  of  trials  on  court  proceedings, 
public  imderstanding.  and  feimess  to 
liti^ts. 

iii.  The  Institute  is  sponsoring  a 
National  Town  Hall  Meeting  on 
Improving  Public  Confidoice  in  the 
Courts  that  will  be  convened,  via  a 
videoconference,  in  17  ntes  across  the 
coimtry  on  October  13-14, 1995.  During 
the  one-and-one-half  day  meeting,  the 
downlink  sites  will  tailor  the  Town  Hall 
Meeting  activities  to  the  concerns  of  the 
local  court  constituencies.  Information 
about  the  National  Town  Hall  Meeting 
may  be  obtained  &t>m  the  National 
Center  for  State  Courts  (P.O.  Box  8798, 
WilUamsburg.  VA  23187-8798,  804- 
253-2000)  and  the  American  Judicatxire 
Society  (25  E.  Washington  Street,  Suite 
1600,  Chicago.  IL  60602,  312-558- 
6900). 

The  Institute  is  interested  in 
supporting  projects  that  implement  the 
findings,  recommendations,  strategies, 
and  action  plans  developed  throu^  the 
National  Town  Hall  Meeting.  In  order  to 
provide  participants  with  sufficient  time 
to  plan  such  projects,  a  special  funding 
cycle  is  establishing.  Concept  papers 
proposing  projects  to  follow-up  on  the 
National  Town  Hall  Meeting  must  be 
mailed  by  March  8, 1996.  They  will  be 
reviewed  by  the  Institute's  Board  of 
Directors  on  April  l»-20, 1996. 
Applications  based  on  these  papers  will 
be  considered  by  the  Board  on  )uly  26- 
27, 1996. 

Previous  S)I-supported  projects  that 
address  these  issues  include:  evaluation 
of  an  experimental  community  court  in 
New  YoriiL  City;  development  of  a 
manual  for  management  of  court 
interpretation  services  and  materials  for 
training  and  assisting  court  interpreters; 
development  of  interpreter  certification 
tests  in  Russian  and  Hmong; 
development  of  touchscreen  computer 
systems,  videotapes,  and  written 
materials  to  assist  pro  se  litigants;  a 
demonstration  of  the  use  of  volimteers 
to  monitor  guardianships;  studies  of 
effective  and  efficient  methods  for 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  and  the  applicabiUty  of  various 
dispute  resolution  procedures  to 


diffiarent  cxiltxual  groups;  guidelines  for 
coiut-annexed  day  care  systems;  and 
development  of  a  manual  for 
implementing  innovations  in  jury 
selection,  use,  and  management; 
technical  assistance  and  training  to 
fecilitate  implementation  of  the 
Standards  on  Jury  Management; 
development  of  a  guide  for  making 
juries  accessible  to  persons  with 
disabilities. 

b.  Education  and  Training  for  fudges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels. 
Accordingly,  this  category  is  divided 
into  fivesubsections:  (i)  Development  of 
Innovative  Educational  Programs;  (ii) 
Curriculum  Adaptation  FYojects;  (iii) 
Judicial  Education  Technical 
Assistance;  (iv)  Conferences;  and  (v) ' 
Scholarships.  All  Institute-supported 
conferences  and  education  and  training 
seminars  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  with  Disabilities 
Act. 

i.  Development  of  Innovative 
Educational  Programs.  This  category 
includes  support  for  the  development 
and  testing  of  educational  programs  for 
judges  or  coxirt  personnel  diat  address 
key  substantive  and  administrative 
issues  of  concern  to  the  nation's  courts, 
or  assist  local  coiuls  or  State  court 
systems  to  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education.  Programs  may  be  designed 
for  presentation  at  the  local,  State, 
regional,  or  national  level.  Ordinarily, 
court  education  programs  should  be 
based  on  some  form  of  assessment  of  the 
needs  of  the  target  audience;  include 
clearly  stated  learning  objectives  that 
delineate  the  new  knowledge  or  skills 
that  participants  will  acquire; 
incorporate  adult  education  principles 
and  varjring  teaching/learning  methods; 
and  result  in  the  development  of  a 
curriculum  as  defined  in  section  m.K. 

The  Institute  is  particularly  interested 
in  the  development  of  education 
programs  that: 

•  Offer  or  comprise  a  portion  of  a 
comprehensive  course  of  study  that 
includes  seminars  or  materials  for 
judges  or  court  personnel  at  various 
stages  of  their  careers; 

•  Include  self-directed  learning 
packages  such  as  those  using  interactive 
computer-programs,  videos,  or  other 
visual  media  supported  by  written 
materials  or  manuals,  or  distance- 
learning  approaches  that  could  help 
local  courts  in  creating  organization- 
wide  continuing  learning  opportunities 
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and  assist  those  who  do  Dot  have  ready 
access  to  classroom-centered  programs; 

•  Are  interdisciplinary  or  involve 
collaboration  between  the  judicial  and 
other  branches  of  goverament  or 
between  courts  within  a  metropolitan 
area  or  multi-State  region; 

•  Develop  judicial  leadership 
abihties,  improve  teamwork  within  a 
court,  and  enhance  service  to  the  public- 
by  a  court; 

•  Familiarize  faculty  with  the 
effective  use  of  technology  in  presenting 
infcHmation;  or 

•  IncorpOTate  the  findings  from  SJl- 
supported  demonstration,  evaluation,  or 
rescHUch  projects. 

ii.  Curricitlum  Adatxtation  Projects. 

(a)  Description  of  the  Program.  The 
Boud  is  reserving  up  to  $250,000  to 
provide  support  for  adaptation  and 
implementation  of  model  curricula  and/ 
or  model  training  programs  previously 
developed  with  Sjl  support.  The  exact 
amount  to  be  awarded  for  curriciUum 
adaptation  grants  will  depend  on  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
categories  of  the  Guideline. 

The  goal  of  the  Curriculum 
Adaptation  Program  is  to  provide  State 
and  local  courts  with  sufficient  support 
to  prepare  and  test  a  model  curriculum, 
course  module,  national  or  regional 
conference  program,  or  other  model 
ediication  program  developed  with  S]I 
funds  by  any  other  State  or  national 
organization  which  has  been  modified 
to  meet  a  State's  or  local  jurisdiction's 
educational  needs.  Generally,  it  is 
anticipated  that  the  adapted  curriculum 
would  become  part  of  the  grantee's 
ongoing  education  offerings,  and  that 
local  instructors  would  receive  the 
training  needed  to  enable  them  to  make 
future  presentations  of  the  curricidum. 
An  illustrative  Ust  of  the  curricula  that 
may  be  appropriate  for  the  adaptation  is 
contained  in  Appendix  VI. 

Only  State  or  focal  courts  may  apply 
for  CurriciUimi  Adaptation  funding. 
Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

Cb)  Review  Criteria.  Curriculum 
Adaptation  grants  will  be  awarded  on 
the  basis  of  criteria  including:  the  goals 
and  objectives  of  the  proposed  project; 
the  need  for  outside  hmding  to  support 
the  program:  the  likelihood  of  effective 
implementation;  the  appropriateness  of 
the  educational  approach  in  achieving 
the  project's  educational  objectives;  the 
likelihood  of  effective  implementation 


and  integraticm  into  the  State's  or  local 
jurisdiction's  ongoing  educational 
programming;  and  expressions  of 
interest  by  ths  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affiacted  by  the  project.  In 
making  implementation  awards,  tiie 
Institute  will  also  consider  factors  such 
as  the  reasonableness  of  the  amount 
requested,  comphance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter,  geographic  diversity, 
the  tevel  of  appropriations  available  in 
the  current  year,  and  the  onoimt 
expected  to  be  available  in  succeeding 
fiscal  years. 

(c)  Application  Procedures.  In  lieu  of 
concept  papers  and  fcmnal  applications, 
applicants  for  grants  may  submit,  at  any 
time,  a  detailed  letter,  and  three 
photocopies.  Although  there  is  no 
prescribed  form  for  the  letter  nor  a 
minimum  or  maximum  page  limit, 
letters' of  application  should  include  the 
following  iidormation  to  assure  that 
each  of  the  criteria  for  evaluating 
applications  is  addressed: 

•  Project  Description.  What  are  the 
project's  goals  and  learning  objectives? 
What  is  the  tiUe  of  the  model 
ciuriculum  to  be  tried?  Who  developed 
it?  What  program  components  would  be 
implemented,  and  what  benefits  would 
be  derived  fiom  this  test?  Why  is  this 
education  program  needed  at  the 
present  time?  Who  will  be  responsible 
for  adapting  the  model  curriciilum,  and 
what  types  of  modifications,  if  any,  in 
length,  format,  and  content  are 
anticipated?  Who  will  the  participants 
be,  how  will  they  be  recruited,  and  from 
where  will  they  come  (e.g..  from  across 
the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region)? 
How  many  participants  are  anticipated? 

•  Neeafor  Funding.  Why  cannot 
State  or  local  resources  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the 
program  in  the  future  using^tate  or 
local  funds,  once  it  has  been 
successfiiUy  adapted  and  tested? 

•  Likelihood  of  Implementation. 
What  is  the  proposed  timeline  for 
modifying  and  presenting  the  program? 
Who  would  serve  as  faculty  and  how 
were  they  selected?  How  will  the 
presentation  of  the  program  be 
evaluated  and  by  whom?  (Ordinarily,  an 
outside  evaluation  is  not  necessary; 
however,  the  results  of  any  participant 
evaluation  should  be  included  in  the 
final  report)  What  measures  will  be 
taken  to  facilitate  subsequent 
presentations  of  the  adapted  program? 

•  Expressions  of  Interest  by  fudges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 


the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  personnel  who  are  expected 
to  attend?  (This  may  be  demonstrated  by 
attaching  letters  of  support.) 

•  But^et  and  Matcwng  State 
Contribution.  Applicants  should  attach 
a  copy  of  budget  Form  E  (see  Appendix 
TV)  and  a  budget  narrative  (see  Section 
Vn.B)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered. 

•  Local  courts  should  attach  a 
concmrence  signed  by  the  Chief  Justice 
of  the  State  or  his  or  her  designee.  (See 
Form  B,  Appendix  V.) 

Letters  ofapplication  may  be 
submitted  at  any  time.  However, 
apphcants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning.  The 
Board  of  Directors  has  delegated  its 
authority  to  approve  Curriculum 
Adaptation  grants  to  its  Judicial 
Education  Committee,  liie  committee 
anticipates  acting  upon  applications 
within  45  days  after  receipt.  Formal 
grant  awards  will  be  made  only  after 
committee  approval  and  negotiation  of 
the  final  terms  of  the  grant. 

(d)  Grantee  Responsibilities.  A 
recipient  of  a  Curricidum  Adaptation 
grant  must: 

(1)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.,  infra); 

(2)  Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  "SJI"  logo,  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline;  and 

(3)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  includes 
evaluation  results  and  explains  how  it 
intends  to  replicate  the  program  in  the  - 
future. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  reqiurements  for  concept  papers  and 
applications  set  forth  in  Sections  VI  and 
VU  or  the  requirements  for  renewal 
applications  set  forth  in  Section  IX. 

iii.  Judicial  Education  Technical 
Assistance.  Unlike  the  preceding 
categories  which  support  the 
development  and  delivery  of  court 
education  programs.  "Technical 
Assistance"  refers  to  services  which  will 
support  the  acquisition  of  adult 
education  and  other  expertise  needed  to 
prepare  individual  courses  or  multi- 
course  curriciUa.  or  develop  and 
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administer  comprehensive  ongoing 
judicial  education  programs  for  judges 
and  court  personnel.  Injects  in  this 
category  should  focus  on  the  needs  of 
the  States,  and  apphcants  should 
demonstrate  their  ability  to  work 
effectively  with  State  judicial  educators. 

'The  Institute  is  cunenUy  funding  the 
following  judicial  education  technical 
assistance  projects:  the  Judicial 
Education  Reference  Information  and 
Technology  Transfer  Project  (JERITT), 
which  collects  and  disseminates 
information,  and  provides  technical 
assistance  on  continuing  education 
programs  Ux  judges  and  court 
persoimel;  the  Judicial  Education/ Adult 
Education  Project  (JEAEP).  which 
provides  expert  assistance  on  the 
application  of  adiUt  and  continuing 
education  theory  and  practices  to  court 
education  programs;  the  Leadership 
Institute  in  Judicial  Education,  which 
offers  an  nnmial  training  program  and 
follow-up  assistance  to  State  judicial 
education  leadership  teams  to  help 
them  develop  improved  approaches  to 
court  educaticm;  and  NASJE  NEWS,  a 
newsletter  of  the  National  Association 
of  State  Judicial  Educators. 

iv.  Conferences.  This  category 
Includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel.  Apphcants  are  encouraged  to 
consider  the  use  of  videoconferencing 
and  other  technologies  to  increase 
participation  and  limit  travel  expenses 
in  plaiming  and  presenting  conferences. 
Applicants  also  are  reminded  that 
conference  sites  should  be  accessible  to 
persons  with  disabiUties  in  accordance 
with  the  Americans  With  DisabiUties 
Act.  In  plaiming  a  conference, 
applicants  shoidd  provide  for  a  written, 
video,  or  other  product  that  would 
widely  disseminate  the  information, 
findings,  and  any  recommendations 
'  residting  from  the  conference. 

V.  Scholarships  for  Judges  and  Court 
Personnel.  TTie  histitute  is  reserviiig  up 
to  $250,000  to  support  a  scholarship 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abiUties  of  judges 
and  cotirt  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 


Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
HnTiiinl  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
appUcant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

A  scholarship  may  cover  the  cost  of 
tuition  and  travel  up  to  a  maximum 
total  of  $1,500  per  scholarship. 
(Transp>ortation  expenses  include 
roimd-trip  coach  airfare  or  train  fare.) 
Recipients  who  drive  to  the  site  of  the 
program  may  receive  $.30/mife  up  to  the 
amoimt  of  the  advanced  purchase 
roimd-trip  airfare  between  their  home 
and  the  program  site.  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

Scholarship  recipients  are  encouraged 
to  check  with  their  tax  advisor  to 
determine  whether  the  scholarship 
constitutes  taxable  income  under 
Federal  and  State  law. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  can  be  awarded 
only  to  full-time  judges  of  State  or  local 
trial  and  appellate  courts;  to  full-time 
professional.  State  or  local  court 
personnel  with  management 
responsHiiUties;  and  to  supervisory  and 
management  probation  pers^Hmel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers.  State  administrative 
law  judges,  staff  attorneys,  law  clerks, 
line  staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  will 
not  be  eligible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  III).  Applications 
must  be  submitted  by: 

November  1, 1995,  for  programs 
beginning  between  January  12,  and 
April  12. 1996; 

February  1, 1996,  for  programs 
beginning  between  April  13  and  July  12, 
1996; 

April  15, 1996,  for  programs 
beginning  between  July  13  and 
September  30,  1996;  and 

July  15, 1996,  for  programs  beginning 
between  October  1.  and  December  31, 
1996. 


No  exceptions  or  extensions  will  be 
granted. 

(d)  Concurrence  Requirement.  All 
scholarship  applicants  must  obtain  the 
written  concurrence  of  the  Chief  Justice 
of  his  or  her  State's  Supreme  Court  (or 
the  Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  form  (Form 
S2,  see  Appendix  IE).  Court  managers, 
other  than  elected  clerks  of  court,  also 
should  submit  a  letter  of  support  from 
their  supervisor.  The  Concurrence  form 
(Form  S2)  may  accompany  the 
application  or  be  sent  separately. 
However,  the  original  signed 
Concurrence  form  must  be  received  by 
the  Institute  within  two  weeks  after  the 
appropriate  appUcation  mailing 
deadlhie  (i.e.  by  November  15, 1995,  or 
February  15,  April  30,  or  July  30, 1996). 
No  application  will  be  reviewed  if  a 
signed  Concurrence  has  not  been 
received  by  the  required  date. 

(e)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Committee.  The  Institute 
intends  to  notify  each  applicant  whose 
scholarship  has  been  approved  within 
60  days  after  the  relevant  appUcation 
deadline.  The  Commitiee  wiU  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholarships 
throughout  the  year. 

The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
recipients  are: 

•  The  appUcant's  need  for  training  in 
the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/skills  gained 

•  The  benefits  to  the  appUcant's  court 
or  the  State's  court  sjrstem  that  woidd  be 
derived  from  the  appUcant's 
participation  in  the  specific  educational 
program,  including  a  description  of 
current  legal,  procedural, 
administrative,  or  other  problems 
affecting  the  State's  courts,  related  to 
topics  to  be  addressed  at  the  educational 
program  (in  addition  to  submission  of  a 
signed  Form  S2); 

•  The  absence  of  educational 
programs  in  the  appUcant's  State 
addressing  the  particular  topic; 

•  How  the  appUcant  wiU  disseminate 
the  knowledge  gained  (e.g.,  by 
developing/teaching  a  course  or 
providing  inservice  training  for  judges 
or  court  personnel  at  the  State  or  local 
level); 

•  The  length  of  time  that  the 
appUcant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  appUcable; 


44948" 


Fedetal  Regiater  /  VoL  60.  No.  167'/  Tuesday,  August  29,  1998  /  NotiCMr^ 


•  The  likelihood  that  the  applicant 
would  be  able  to  attend  the  program 
without  a  scholarship; 

•  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  Sjl 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

•  Geographic  balance; 

•  The  balance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and    . 

•  The  level  ofappropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

(f)  Responsibilities  of  Scholarship 
Recipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  a  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tmtion  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  bom  the  recipient's 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
they  attended.  A  copy  of  the  evaluation 
also  must  be  sent  to  the  Chief  Justice  of 
their  State. 

A  State  or  a  local  )urisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  SJI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  fiaculty  on  the  subject  at  a  State- 
or  locally-  sponsored  judicial  education 
program. 

c.  Dispute  Resolution  and  the  Courts. 
This  category  includes  education, 
research,  evaltiation,  and  demonstration 
projects  addressing  and  expanding  upon 
the  findings  and  recommendations 
developed  at  the  National  Symposium 
on  Court-Connected  Dispute  Resolution 
Research,  conducted  in  Orlando  in 
October  1993.  The  Institute  is  interested 
in  projects  that  enhance  the  courts' 
ability  to  compare  findings  among 
research  studies;  address  the  nature  and 
operation  of  ADR  programs  within  the 
context  of  the  court  system  as  a  whole; 
and  compare  dispute  resolution 
processes  to  attorney  settlement  as  well 
as  trial.  Among  the  topics  of  greatest 
interest  are: 

i.  Hie  structure  of  court-connected 
dispute  resolution  programs  including 
such  issues  as  the  appropriate  timing  for 


referrals  to  dispute  resolution  services 
and  the  effects  of  implementing  such 
referrals  at  various  stages  during 
litigation;  the  effect  of  different  referral 
metiiods  including  any  differences  in 
outcome  between  volimtary  and 
mandatory  referrals;  cultural  issues 
including  the  nature  of  conflict  in 
various  cultural  communities,  different 
culturally-based  perceptions  of  the  ADR 
process,  and  the  efiiect  of  the  diffierences 
on  outcomes;  and  the  assessment  of 
approaches  that  provide  rural  courts 
and  other  underserved  areas  with 
adequate  court-connected  dispute 
resolution  services. 

ii.  The  selection,  qualifications  and 
training  of  court-connected  neutrals 
including  evaluation  of  the  effectiveness 
of  difiisrent  selection  procedures; 
assessment  of  the  effectiveness  of 
different  models  of  dispute  resolution 
training  and  of  various  methods  and 
criteria  for  determining;  when  people 
should  be  eliminated  from  the  training 
process;  and  evaluation  of  methods 
courts  can  use  to  maintain  and  improve 
neutrals'  skills  and  remove  ineffective 
neutrals  from  the  pool. 

ill.  Innovative  uses  of  coiul-connected 
dispute  resolution  for  resolving  complex 
and  multi-party  cases  including  land- 
use  litigation. 

Appucants  should  be  aware  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs  or 
start-up  costs  of  new  but  non-innovative 
ADR  programs.  Courts  also  should  be 
advised  that  it  is  preferable  for  the 
applicant  to  support  operational  costs  of 
a  new  innovative  program,  with 
Institute  funds  targeted  to  support 
related  technical  assistance,  training, 
and  evaluation  needs. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support 
evaluation  of  the  use  of  mediation  in 
civil,  domestic  relations,  juvenile, 
probate,  medical  malpractice,  appellate, 
and  minor  criminal  cases.  SJI  grants  also 
have  supported  assessments  of  the 
impact  of  early  neutral  evaluation  of 
motor  vehicle  cases,  the  impact  of 
private  judging  on  State  courts,  multi- 
door  courthouse  programs,  arbitration  of 
dvil  cases,  screening  and  intake 
procedures  for  mediation,  the 
relationship  between  mediator 
qualifications  and  outcomes,  and  trial 
and  app>ellate  level  civil  settlement 
programs.  In  addition,  SJI  has  supported 
the  creation  of  a  national  ADR  resource 
center;  the  preparation  of  a  consimier 
guide  to  choosing  a  mediator;  the 
development  of  training  programs  for 
judges;  the  testing  of  Statewide  and  trial 
court  based  ADR  monitoring/evaluation 
systems  and  implementation  manuals; 
the  promulgation  of  principles  and 


poUcies  for  court-connected  neutrals; 
and  technical  assistance  on 
implementation  of  multi-door 
courthouse  programs,  developmoit  of 
standards  for  court-annexed  mediation 
programs,  examination  of  the 
applicability  of  various  dispute 
resolution  procedures  to  different 
cultural  groups,  and  creation  of  a 
national  database  of  court-connected 
dispute  resolution  pronams. 

d.  Court  Financing.  Planning,  and 
Management.  The  Institute  is  interested 
in  supporting  activities  that  would 
enable  courts  to  institutionalize  long- 
range  strategic  planning  processes, 
integrate  and  evaluate  the  long-term 
effects  of  complementary  innovative 
management  approaches,  and  test 
effective  techniques  few  securing  and 
managing  the  resources  required  to  fully 
meet  the  responsibilities  of  the  judicial 
branch.  Among  the  types  of  projects  that 
fall  within  this  category  are  those  to: 

I.  Institutionalize  long-range  planning 
approaches  in  individual  States  and 
local  jurisdictions,  including 
development  of  an  ongoing  internal 
capacity  to  conduct  environmental 
scanning,  traids  analysis,  and 
benchmarking; 

II.  Evaluate  the  long-term  effects  of 
innovative  management  approaches, 
such  as  total  quality  management, 
designed  to  complement,  enhance,  or 
support  use  of  a  long-range  strategic 
planning  process.  This  includes  tne  on- 
going, internal  application  of  internal 
and  external  user  evaluations  of  the 
quality  of  court  services,  and  use  of 
judicial  performance  evaluations  as  a 
means  for  assuring  continuous 
improvement  of  court  performance. 
Also  Included  is  the  assessment  of  the 
advantages  and  disadvantages  of 
privatizing  court  activities; 

iii.  Develop,  present  and  evaluate  the 
training  necessary  to  enable  judges  and 
court  staff  to  participate  productively  in 
the  implementation  or 
institutionalization  of  innovative 
management  approaches  other  than  total 
quality  management,  including  training 
to  enhance  the  ability  of  courts  to 
develop  effective  plans  for  coping  with 
natural  or  other  disasters;  and 

iv.  Develop  and  implement  the  ideas, 
issues,  and  recommendations  arising 
from  the' National  Interbranch 
Conference  on  Funding  the  State  Courts 
held  in  Minneapolis  on  September  2&- 
October  1, 1995,  including  the 
development,  implementation,  and 
evaluation  of  mechanisms  for  linking 
assessments  of  effectiveness  such  as  the 
Trial  Court  Performance  Standards  to 
fiscal  planning  and  budgeting,  including 
service  efforts  and  accomplishments 
approaches  (SEA),  performance  audits. 


Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29,  1995  /  Notices 


44947 


and  performance  budgeting,  and  the 
testing  of  innovative  programs  and 
procedures  for  providing  clear  and  open 
communications  between  the  judicial 
and  legislative  branches  of  ^overmnent. 
In  order  to  provide  participants  with 
sufficient  time  to  plan  such  projects,  a 
special  funding  cycle  is  established. 
Concept  papers  proposing  projects  to 
follow-up  on  the  National  Interbranch 
Conference  on  Funding  the  State  Courts 
must  be  mailed  by  March  8, 1996.  They 
will  be  reviewed  by  the  Institute's  Board 
of  Directors  on  April  19-20, 1996. 
Applications  based  on  these  papers  will 
be  considered  by  the  Board  on  July  26- 
27, 1996. 

v.  Develop  accurate  comparative 
information  on  retirement  and  other 
benefits  offered  to  judges  in  each  State. 

The  Institute  has  sup{>orted  futyres 
commissions  in  seven  States.  Because 
the  Board  of  Directors  believes  that  a 
sufficient  variety  of  commission  models 
now  exists,  the  Institute  will  not 
support  the  development  or 
implementation  of  any  State  futures 
commissions  in  FY  1996. 

The  Institute  also  has  supported 
planning,  futures,  and  iimovatlve 
management  projects  including: 
national  and  Statewide  "future  and  the 
courts"  conferences  and  training; 
development  of  curricula,  guidebooks 
and  a  video  on  visioning,  and  a  long- 
range  planning  guide  for  trial  courts;  the 
provision  of  technical  assistance  to 
courts  conducting  futures  and  long- 
range  planning  activities,  including 
development  of  a  court  futures  networii 
on  Internet;  a  test  of  the  feasibility  of 
implementing  the  Trial  Court 
Performance  Standards  in  four  States; 
the  development  of  Appellate  Court 
Performance  Standards;  and  the 
application  of  total  quality  management 
prhidples  to  court  operations,  as  well  as 
the  development  of  a  TQM  guidebook 
and  training  materials  for  trial  courts, 
e.  Children  and  Families  in  Court. 
This  category  includes  education, 
evaluation,  technical  assistance,  and 
research  projects  to  identify  and  inform 
judges  of  iimovatlve,  appropriate,  and 
effective  approaches  for  handling  cases 
involving  children  and  families.  The 
Institute  is  particularly  interested  In 
projects  to: 

i.  Assist  the  courts  in  addressing  the 
special  needs  of  children  in  cases 
Involving  family  violence  including  the 
development  and  testing  of  iimovatlve 
protocols,  procedures,  educational 
programs,  and  other  measures  for 
improving  the  capacity  of  courts  to: 

•  Adjudicate  cnild  custody  cases  in 
which  family  violence  may  be  involved; 

•  Determine  and  address  the  service 
needs  of  children  exposed  to  family 


violence  including  the  short-  and  long- 
term  efiiacts  on  chUdren  of  exposure  to 
family  violence  and  the  methods  for 
mitigating  those  effects  when  issuing 
projection,  custody,  visitation,  or  other 
orders; 

•  Adjudicate  and  monitor  child  abuse 
and  neglect  litigation  and  reconcile  the 
need  to  protect  the  child  with  the 
requirement  to  make  reasonable  efforts 
to  maintain  or  reunite  the  family. 

11.  Enhance  the  fiumess  and 
effectiveness  of  the  process  used  to  file, 
hear,  and  dispose  of  cases  involving 
family  violence,  including  projects  to: 

•  Determine  when  it  may  be 
appropriate  to  refer  a  case  involving 
family  violence  for  mediation,  and  what 
procedures  and  safeguards  should  be 
employed; 

•  Assess  the  impact  of  family 
violence  coordinating  councils  in 
improving  the  procedures  and  practices 
used  by  and  the  services  available  to 
courts  in  family  violence  cases,  in  order 
to  identify  techniques  and  procedures 
for  improving  their  operation  and 
effectiveness; 

•  Evaluate  the  effectiveness  of  the 
innovative  programs,  procedures,  and 
strategies  used  by  courts  to  improve 
their  responsiveness  to  the  needs  of 
victims  of  family  violence,  and  the  fair 
and  effective  adjudication  and 
disposition  of  cases  involving  family 
violence. 

iii.  Improve  the  effectiveness  and 
operating  efficiency  of  juvenile  and 
family  coiuts,  including  projects  to: 

•  Develop  Infoimatlon  for  judges  and 
court  staff  on,  and  appropriate  special 
procedures  for  determining  release, 
protecting  witnesses,  adjudicating,  and 
developing  dispositions  in  cases 
involving  gang  members; 

•  Assess  the  role  and  effectiveness  of 
courts  with  jurisdiction  over  juveniles 
and  families  in  light  of  the  upcoming 
100th  anniversary  of  the  establishment 
of  the  first  juvenile  court,  and  identify 
the  changes  that  may  be  needed  as  these 
courts  enter  the  21st  century. 

•  Define  the  roles,  enhance  the 
training,  and  assure  the  effective  use  of 
guardians  ad  litem; 

•  Develop  and  test  educational 
materials  and  curricula  to  assist  judges 
in  determining  the  best  interest  of  a 
child  when  an  adoption  is  contested; 

•  Improve  the  capacity  of  courts, 
regardless  of  structure,  to  expeditiously 
coordinate  multiple  cases  involving 
members  of  the  same  family,  and  obtain 
and  appropriately  use  social  and 
psychological  Information  gathered  in 
one  case  involving  a  family  member  in 

a  case  involving  another  family  member, 
and 


•  Improve  the  handling  of  the 
criminal  and  dvil  aspects  of  interstate 
and  international  parental  child 
abductions. 

In  previous  funding  C3rcle8,  the 
Institute  supported  a  national  and  a 
State  symposium  on  courts,  children, 
and  the  family;  the  development  of 
protocols  and  a  benchbook  on  the 
questioning  of  child  witnesses;  the 
preparation  of  educational  materials  on 
making  reasonable  efforts  to  preserve 
families,  adjudicating  allegations  of 
child  sexual  abuse  when  custody  is  in 
dispute,  child  victimization,  handling 
child  abuse  and  neglect  cases  when 
parental  substance  abuse  is  involved, 
and  on  children  as  the  silent  victims  of 
spousal  abuse;  and  examinations  of 
supervised  visitation  programs,  effective 
court  responses  when  domestic  violence 
and  custody  disputes  coincide,  and 
foster  care  review  procedures. 

The  Institute  has  also  supported  a 
national  and  several  State  conferences 
on  fomily  violence  and  the  courts,  as 
well  as  projects  supporting  the  action 
plans  developed  at  those  conferences; 
preparation  of  descriptions  of 
innovative  court  practices  in  family 
violence  cases;  evaluations  of  the  use  of 
court-ordered  treatment  for  domestic 
violence  offenders,  alternatives  to 
adjudication  in  child  abuse  and  negled 
cases,  and  the  use  of  a  court-enforced 
treatment  program  for  batterers  who  are 
also  substance  abusers:  the  exploration 
of  the  policy  issues  related  to  the 
mediation  of  domestic  relations  cases 
involving  allegations  of  family  violence; 
the  preparation  of  educational  materials 
for  judges  on  family  violence  issues;  and 
the  testing  of  videotapes  and  other 
educational  programs  for  the  parties  in 
divorce  actions  and  their  children. 

Finally,  the  Institute  has  supported  a 
national  symposium  on  enhancing 
coordination  of  cases  involving  the 
same  family  that  are  being  heard  in 
different  courts;  examinations  to 
document  the  nature  and  extent  of  the 
coordination  problem  and 
demonstntions  of  innovative 
approaches  for  improving  intra-court 
coordination;  technical  assistance  to 
States  considering  establishment  of  a 
family  court;  development  of  a  State- 
based  training  program  for  guardians  ad 
litem;  examinations  of  the  authority  of 
the  juvenile  court  to  enforce  treatment 
orders  and  the  role  of  juvenile  court 
judges;  and  developmmt  of  innovative 
approaches  for  coordinating  services  for 
children  and  youth. 

f.  Application  of  Technology.  This 
category  indudes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judidal 
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practices  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  tmt 
untested  applications  of  technology  in 
the  courts  that  include  a  structured 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload,  and  an  educational 
component  to  assure  that  the  staff  is 
appropriately  informed  regarding  the 
piupose  and  use  of  the  new  technology. 
In  this  context,  "imtested"  refers  to 
novel  apphcations  of  technology 
developed  for  the  private  sector  and 
other  fields  that  have  not  previously 
been  applied  to  the  courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  determine  what 
benefits  and  problems  may  occur  as  a 
result  of  courts  entering  the 
"information  superhighway,"  including 
projects  to  estabUsh  standuds  for 
judicial  electronic  data  interchange 
(EDI);  and  local.  Statewide,  and/or 
interstate  demonstrations  of  the  courts' 
use  of  EDI  (i.e.,  the  exchange  of 
documents  or  data  in  a  computerized 
format  that  enables  coiuts  to  process  or 
perform  work  electronically  on  the 
dociunents  received)  beyond  simple 
image  transfer  (facsimile  or  computer- 
imaging).  In  addition,  the  Institute  is 
interested  in  demonstrations  and 
evaluation  of  the  effective  use  of 
management  information  systems  to 
monitor,  assess,  and  predict  evolving 
court  needs;  and  innovative  information 
system  links  between  courts  and 
criminal  justice,  social  service,  and 
treatment  agencies;  as  well  as 
evaluations  of  innovative  technologies 
highlighted  at  the  Fourth  National 
Conference  on  Court  Technology  held  in 
Nashville  in  October  1994. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  has  been 
thoroughly  tested  in  other  jiuisdictions 
such  as  the  establishment  of  videolinks 
between  coiuts  and  jails,  the  use  of 
optical  imaging  for  recordkeepfhg,  and 
the  creation  of  an  automated 
management  information  system.  (See 
section  XI.H.2.b.  regarding  other  limits 
on  the  use  of  grant  funds  to  purchase 
equipment  and  software.) 

m  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evuuation  of 
communications  technolo^,  e.g., 
interactive  computerized  infonnadon 
systems  to  assist  pro  se  litigants;  the  use 
of  FAX  technology  by  courts;  a  multi- 
user "system  for  judicial  interchange" 
designed  to  link  disparate  automated 
information  systems  and  share  court 
information  among  judicial  system 


offices  throughout  a  State  without 
replac«nent  of  the  various  hardware 
and  software  environments  which 
support  individual  courts;  a 
computerized  voice  information  system 
permitting  parties  to  access  by 
telephone  information  pertaining  to 
their  cases;  an  automated  public 
information  directory  of  courthouse 
faciUties  and  services:  an  automated 
appellate  court  bulletin  board;  and  a 
computer-integrated  courtroom  that 
provides  full  access  to  the  judicial 
system  for  hearing-impaired  jurors, 
witnesses,  crime  victims,  litigants, 
attorneys,  and  judges. 

Demonstration  and  evaluation  of 
records  technology,  including:  the 
development  of  a  court  management 
information  display  system;  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
testing  of  a  dociun«it  management 
system  for  small  courts  that  uses 
imaging  technology,  and  of  automated 
telephone  docketing  for  circuit-riding 
judges;  and  evaluation  of  the  use  of 
automated  teller  machines  for  paying 
jurore. 

Court  technology  assistance  services, 
e.g.,  circulation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managera  about  the  latest 
developments  in  court-related 
technologies;  creation  of  a  court 
technology  laboratory  to  provide  judges 
and  coiul  managera  with  the 
opporttmity  to  test  automated  coiut- 
related  systems;  enhancement  of  a  data 
base  dociunenting  automated  systems 
currently  in  use  in  courts  across  the 
cotmtry:  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  public  access  to 
electronicaUy  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  orguidelines  on  privacy 
and  public  access  to  electronic  court 
information  and  on  coiut  access  to  the 
information  superhighway;  the  testing 
of  a  computerized  citizen  intake  and 
referral  service;  development  of  an 
"analytical  judicial  desktop  system"  to 
assist  judges  in  making  sentencing 
decisions;  implementation  and 
evaluation  of  a  Statewide  automated 
integrated  case  docketing  and  record- 
keeping system;  a  prototype 
computerized  benchbook  using 
hypertext  technology;  and  computer 


simulation  models  to  assist  State  courts 
in  evaluating  potential  strategies  for 
improving  dvil  caseflow. 

g.  Resolution  of  Current  Evidentiary 
Issues.  This  category  includes 
educational  programs  and  other  projects 
to  assist  judges  in  deciding  questions 
regarding: 

•  The  admissibility  of  new  forms  of 
demonstrative  evidence,  including 
computer  simulations; 

•  The  admissibility  of  testimony 
based  on  recovered  memory,  and  the 
admissibility  of  expert  testimony  about 
memory  recovery; 

•  The  appropriate  use  of  expert 
testimony  regarding  the  application  of 
rape  shield  laws  and  other  limits  on  the 
introduction  of  evidence  or  the  cross- 
examination  of  witnesses; 

•  Thb  appropriate  use  of  expert 
testimony  in  criminal  cases  concerning 
the  impact  on  culpabiUty  of  the  prior 
victimization  of  the  defendant;  and 

•  Other  complex  evidentiary  issues. 
In  previous  fimding  cycles,  the 

Institute  has  supported  the  development 
of  a  computer-assisted  training  program 
on  evidentiary  problems  for  juvenile 
and  family  court  judges;  training  on 
medical/legal  and  scientific  evidence 
issues;  regional  seminara  on  evidentiary 
questions;  production  of  a  videotape 
and  other  materials  on  scientific 
evidence;  presentation  of  a  workshop  on 
the  use  of  DNA  evidence  in  criminal 
proceedings;  and  preparation  of  a 
benchbook  for  judges  on  the  credibility, 
competence,  and  coiutroom  treatment  of 
child  witnesses  as  well  as  protocols  for 
questioning  child  victims  of  crime. 

h.  Substance  Abuse.  On  December  2- 
5, 1995,  the  Institute  is  supporting  a 
National  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courts.  The  Symposiiun,  which  will  be 
held  in  Portland,  Oregon,  is  designed  to 
facilitate  interchange  among  judges  and 
court  personnel,  criminal  justice 
practitionera,  and  substance  ^use 
treatment  professionals  regarding  the 
legal,  philosophical,  and  operational 
issues  related  to  designing, 
implementing,  operating,  and  evaluating 
court-enforced  substance  abuse 
treatment  programs.  (For  further 
information  regarding  the  Symposium, 
please  contact  Caroline  Cooper,  Justice 
Programs  Office,  The  American 
Univeraity,  4400  Massachusetts  Avenue 
NW,  Brandywine-Suite  860, 
Washington,  DC  20016-8159,  202-885- 
2875.) 

The  Institute  is  interested  in 
supporting  projects  that  address  the 
issues,  findings,  and  recommendations 
resulting  from  the  Symposium, 
includinyg,  but  not  limited  to: 
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•  The  development  and  testing  of 
educational  programs  for  judges  and 
court  personnel  concerning  the 
management  of  treatment-based  drug 
coiut  programs; 

•  llie  examination  of  the  judicial 
ethics  concerns  that  may  be  involved  in 
operating  a  treatment-based  drug  court 
piTDgram; 

•  Thepreparationofmeastu«s,  forms, 
and  other  tools  for  self-evaluation  of  a 
treatment-based  drug  court  program; 

•  The  development  and  testing  of 
innovative  information  systems  to 
facilitate  the  efficient  sharing  of 
information  between  the  court  and  the 
agencies  and  services  involved  in  the 
operation  of  an  effective  treatment- 
based  drug  court  program;  and 

•  The  evaluation  of  the  applicability 
of  court-enforced  treatment  programs  to 
substance  abuse-related  cases  involving 
juveniles  and  cases  requiring  treatment 
services  in  addition  to  substance  abuse 
treatment  (e.g.,  spousal  abuse,  child 
abuse,  or  mental  health  cases). 

Concept  papera  proposing  projects 
that  fall  withiJa  this  category  must  be 
mailed  by  March  8, 1996. 

The  Institute  will  not  fund  projects 
focused  on  developing  additional 
assessment  tools,  establishing  court- 
enforced  treatment  programs  for  adult 
substance  abusera,  or  providing  support 
for  basic  court  or  treatment  services. 

The  Institute  is  cturently  supporting 
the  presentation  of  a  National 
Symposiiun  on  the  Implementation  and 
Operation  of  Court-Enforced  Drug 
Treatment  Programs.  In  previous 
funding  cycles,  the  Institute  has 
sponsored  a  National  Conference  on 
Substance  Abuse  and  the  Courts,  and 
State  efforts  to  implement  the  plans 
developed  at  that  Conference.  It  has  also 
supported  projects  to  evaluate:  court- 
enforced  treatment  programs  initiated 
by  the  Dade  County,  Florida,  Pulaski 
County,  Arkansas,  and  New  York  City 
courts;  special  court-ordered  programs 
for  women  offenders,  and  other  court- 
based  alcohol  and  drug  assessment 
programs;  repUcate  the  Dade  County 
program  in  non-urban  sites;  assess  the 
impact  of  legislation  and  court  decisions 
dealing  with  drug-affected  infants,  and 
strategies  for  coping  with  increasing 
caseload  pressures;  develop  a 
benchbook  and  other  educational 
materials  to  assist  judges  in  child  abuse 
and  neglect  cases  involving  parental 
substance  abuse  and  in  developing 
appropriate  sentences  for  pregnant 
substance  abusera;  test  the  use  of  a  dual 
diagnostic  treatment  model  for  domestic 
violence  cases  in  which  substance  abuse 
was  a  factor;  and  present  local  and 
regional  educational  programs  for 


judges  and  other  court  personnel  on 
substance  abuse  and  its  treatment. 

The  Institute  and  the  Bureau  of  Justice 
Assistance  (BJA)  also  are  supporting  two 
technical  assistance  projects:  one  by  the 
National  Center  for  State  Courts  to  assist 
courts  in  implementing  the  plans 
developed  at  the  National  Conference; 
and  the  other  by  the  American 
University  Court  Technical  Assistance 
Project  to  identify  successful  drug  case 
management  strategies,  conduct 
seminara  on  drug  case  management,  and 
develop  a  guidebook  for  implementing 
drug  case  processing  initiatives.  In 
addition,  the  Institute  and  the 
Department  of  Health  and  Human 
Services'  Center  for  Substance  Abuse 
Treatment  (CS^T)  have  extended  an 
inter-agency  agreement  to  conduct 
regioned  training  programs  for  State 
judges  and  I^glslatora  on  substance 
abuse  trea^oht. 

i.  Elinunaiing  Race  and  Ethnic  Bias  in 
the  Courts.  The  Institute  supported  a 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Courts  that 
was  held  in  March,  1995  in 
Albuquerque,  New  Mexico.  Court  teams 
from  every  State  and  nearly  every 
Territory  attended  the  Conference  and 
prepared  an  action  plan  to  address  the 
bias-related  issues  of  greatest  concern  in 
their  jurisdiction. 

The  Institute  has  previously 
announced  a  special  funding  cycle  for 
projects  to  assist  in  implementing  the 
State  action  plans  developed  at  the 
Conference.  Concept  papera  submitted 
for  this  special  cycle  must  be  mailed  by 
October  6, 1995.  Interested  jurisdictions 
unable  to  meet  this  deadline  may 
submit  concept  papera  for  projects  to 
implement  State  action  plans  as  part  of 
the  Institute's  regular  funding  cycle. 
(The  deadline  for  submitting  these 
papera  is  November  28, 1995.) 

m  addition,  the  Institute  is  interested 
in  national,  regional,  and  State 
education,  demonstration,  technical 
assistance,  research,  and  evaluation 
projects  addressing  the  non-State 
specific  issues  discussed  during  the 
Conference. 

In  previous  funding  cycles,  the 
Institute  has  supported  several  projects 
to  prepare  and  test  curricula  and  other 
materials  for  judges,  court  personnel, 
and  judicial  education  feculty  on 
divereity  and  related  issues;  and  provide 
information  regarding' the  American 
justice  system  for  non-English  speakera, 
and  improve  the  quality  of  court 
interpreting. 

j.  Responding  Effectively  to  the  Court- 
Related  Needs  of  Mentally  Disabled 
Persons.  This  category  includes 
education,  demonstration,  research, 
evaluation,  and  technical  assistance 


projects  to  assist  courts  in  more 
effeictively  meeting  the  legal  and  service 
needs  of  persons  with  mental 
retardation  or  a  mental  illness  in  civil, 
criminal,  family,  juvenile,  and  probate 
proceedings.  The  Institute  is 
particularly  interested  in  the 
development  of  educational  curricula 
and  materials  for  judges  and  court 
peraonnel  to  improve  their 
understanding  of  mental  illness  and 
mental  retardation;  the  treatment  and 
habiliation  methods  available  to  assist 
persons  who  have  a  mental  illness  or 
mental  retardation  inside  and  outside 
the  courtroom,  and  how  to  access  those 
services;  the  differing  standards  and 
burdens  of  proof  applicable  in  dvil 
commitment,  guardianship, 
competency,  and  other  proceedings  in 
which  the  capadty  to  make  knowing 
and  voluntary  dedsions  is  at  issue;  and 
how  indigent  mentally  ill  or  mentally 
retarded  persons  interface  with  public 
treatment,  medical,  sodal,  and  criminal 
justice  agendes  and  draw  on  the 
services  provided  by  those  agendes. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
State  conferences  on  the  court-related 
needs  of  persons  who  are  elderly  or 
disabled;  the  development  and  testing  of 
effective  programs  for  monitoring 
guardianships;  and  the  preparation  and 
testing  of  educational  curricula  on 
guardianship  and  court-related  issues 
concerning  mental  retardation. 

k.  Improving  the  Courts'  Response  to 
Gender-Related  Crimes  of  Violence. 
This  category  includes  the  development, 
testing,  presentation,  and  dissemination 
of  education  programs  for  State,  local, 
and  Tribal  court  judges  and  court 
peraonnel  on: 

•  The  nature  and  inddence  of 
stalking  and  other  gender-related  crimes 
of  violence  (e.g.,  rape,  sexual  assault, 
spousal  abuse),  and  their  impad  on  the 
victim  and  sodety; 

•  Sentencing  dedsion-making  in 
cases  involving  gender-related  crimes  of 
violence; 

•  The  nature  and  impad  of 
stereotypes  applied  to  victims  of  gender- 
related  crimes  of  violence; 

•  The  use  of  self-defense  and 
provocation  defenses  by  alleged  victims 
of  gender-related  violence  accused  of 
assaulting  or  killing  their  alleged 
abusers;  and 

•  The  effective  use  and  enforcement 
of  protective  ordera  and  the 
implications  of  mutual  ordera  of 
protection. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  dired  services  or  compensation 
to  victims  of  crimes. 
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In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  £unily  violence  and  the 
coxirts,  and  follow-up  conferences  and 
technical  assistance  in  several  States; 
development  of  auricula  for  judges  on 
handling  stranger  and  non-stranger  rape 
and  sexual  assauh  cases  and  on  family 
violence:  evaluation  of  the  effectiveness 
of  court-ordered  treatment  for  family 
violence  offenders;  a  demonstration  of 
ways  to  improve  coiut  processing  of 
injuncdons  for  protection  and  a  study  of 
ways  to  improve  the  effectiveness  of 
dvil  protection  orders  for  bmily 
violence  victims;  an  examination  of 
state-of-the-art  court  practices  for 
handling  family  violence  cases  and  of 
ways  to  improve  access  to  rural  courts 
for  victims  of  family  violence;  and 
preparation  of  an  analjrsis  of  the  issues 
reliUed  to  the  use  of  expert  testimcmy  in 
criminal  cases  involving  domestic 
violence. 

1.  The  Relationship  Between  State  and 
Federal  Courts.  This  category  includes 
education,  research,  demonstration,  and 
evaluation  projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
courts.  The  Institute  is  particularly 
interested  in  innovative  education, 
evaluation,  demonstration,  technical 
assistance,  and  research  projects  that: 

i.  Build  upon  the  findings  and 
recommendations  made  at  the  Institute- 
supported  National  Conference  on  the 
Management  of  Mass  Tort  Cases  held  in 
November,  1994.  (A  siunmary  of  the 
recommendations  and  findings  from  the 
conference  was  published  in  the  Winter 
1995  issue  of  SJINEWS.) 

ii.  Develop  and  test  curricula  and 
other  educational  materials  to: 

•  Illustrate  effective  methods  being 
used  at  the  trial  court.  State,  and  Circuit 
levels  to  coordinate  cases  and 
administrative  activities;  and 

•  Conduct  regional  conferences 
replicating  tha  1992  National 
Conference  on  State/Federal  Judicial 
Relationships. 

iii.  Develop  and  test  new  approaches 
to: 

•  Handle  capital  habeas  corpus  cases 
feurly  and  efficiently; 

•  Coordinate  related  State  and 
Federal  criminal  cases; 

•  Coordinate  cases  that  may  be 
brought  under  the  Violence  Against 
Women  Act; 

•  Exchange  information  and 
coordinate  calendars  among  State  and 
Federal  courts;  and 

•  Share  jury  pools,  alternative  dispute 
resolution  programs,  and  court  services. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 


regional  conferences  on  State-Federal 
judicial  relationships,  a  national 
conference  on  mass  tort  litigation,  and 
the  Chief  Justices'  Special  Qimmittee  on 
Mass  Tort  Litigation.  In  addition,  the 
Institute  has  supported  projects 
developing  judicial  impact  statement 
procediues  for  national  legislation 
affecting  State  courts,  and  projects 
examining  methods  of  State  and  Federal 
court  cooperation;  procedxues  for 
faciUtating  certification  of  questions  of 
law;  the  impact  on  the  Stats  courts  of 
diversity  cases  and  cases  brought  imder 
section  1983;  the  procedures  used  in 
Federal  habeas  corpus  review  of  State 
court  criminal  cases;  the  factors  that 
motivate  litigants  to  select  Federal  or 
Statecouits;  and  the  mechanisms  for 
transferring  cases  between  Federal  and 
State  courts,  as  well  as  the  methods  for 
effiectively  consolidating,  deciding,  and 
managing  complex  litigation.  The 
Institute  has  also  supported  a  test  of 
assigning  specialized  law  clerks  to  trial 
courts  hearing  capital  cases  in  order  to 
improve  the  fairness  and  efficiency  of 
death  penalty  litigation  at  the  trial  level, 
a  clearinghouse  of  information  on  State 
constitutional  law  decisions, 
educational  programs  for  State  judges 
on  coordination  of  Federal  bankruptcy 
cases  with  State  litigation,  and  a 
seminar  examining  the  implicaticms  of 
the  "Federalization"  of  crime, 
m.  Improving  the  Security  of 
Courthouses,  Judges,  furors,  and 
Witnesses,  lids  category  includes 
education,  demonstration,  technical 
assistance,  research,  and  evaluation 
projects  to: 

•  Develop  or  refine  policies, 
practices,  procedures,  and  curricula 
designed  to  prevent  inddents  that 
endanger  the  lives  of  judges,  court 
personnel,  jurors,  witnesses,  and  other 
members  of  the  pubUc  in  or  near  the 
courthouse; 

•  Prepare  and  test  cheddists, 
protocols,  and  other  tools  that  courts 
can  use  to  assess  security; 

•  Assess  innovative  technology  and 
procedures  that  can  protect  the  safety  of 
those  who  do  business  with  and  work 
in  the  courts  without  compromising  the 
fairness  of  court  proceedings  or 
individual  privacy;  and 

•  Disseminate  information  on 
effective  methods  for  determining  and 
improving  court  security. 

Grant  funds  will  not  be  available 
solely  to  hire  additional  seciirity 
personnel,  piuchase  security 
equipment,  or  support  the  operational 
costs  of  a  coiul  security  program. 

In  previous  grant  cycles,  me  Institute 
supported  development  of  a  ciuriculiun 
to  train  coiut  security  personnel  and  a 
demonstration  of  the  sharing  of  court 


secturity  personnel  between  rural 
counties. 

C.  Singfe  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  established  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Projects  Addressing  a  Critical  Need  of 
a  Single  State  or  Local  Jiuisdiction 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  to 
support  projects  submitted  by  State  or 
local  coiuls  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  induded 
in  die  Special  Interest  Categories  or 
Statutory  Program  Areas,  and  may,  but 
need  not,  seek  to  implement  the 
findings  and  recommendations  of 
Institute-supported  research,  evaluation, 
or  demonstration  programs.  Concept 
papera  for  single  jiuisdiction  projects 
may  be  submitted  by  a  State  coiut 
system,  an  appellate  court,  or  a  limited 
or  genwal  jiuisdiction  trial  court.  All 
awards  under  this  category  are  subject 
to  the  matching  reqidrements  set  forth 
in  section  X.B.I. 

b.  Application  Procedures.  Concept 
papera  and  applications  requesting 
funds  for  projects  under  this  section 
must  meet  the  requirements  of  sections 
VI.  ("Concept  Paper  Submission 
Requirements  for  New  Projects")  and 
Vn.  ("Application  Requiremoits"), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  projed  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  futiue. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  of 
Fiscal  Year  1996  funds  (in  addition  to 
any  technical  assistance  funds 
remaining  from  Fiscal  Year  1995)  to 
support  the  provision  of  technical 
assistance  to  State  and  local  courts.  The 
exact  amount  to  be  awarded  for  these 
grants  will  depend  on  the  number  and 
quality  of  the  applications  submitted  in 
this  category  and  other  categories  of  the 
Guideline.  It  is  antidpated,  ho\yever, 
that  at  least  $150,000  will  be  available 
each  quarter  to  support  Technical 
Assistance  grants.  The  program  is 
designed  to  provide  State  and  local 
coiuts  with  suffident  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
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problem,  and  initiate  implementation  of 
any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant 

The  Technical  Assistance  grant 
program  described  in  this  section 
should  not  be  confused  vnth  the  Judidal 
Education  Technical  Assistance  projects 
described  in  Section  n.B.2^.iii. 

b.  Eligibility  for  Technical  Assistance 
(konts.  Only  a  State  or  local  court  may 
apply  for  a  Technical  Assistance  grant 
As  with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amount 

c  Review  Critma.  Tedinical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  induding:  Whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soimdness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  seled  the 
coDsultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  also  will  consider  fadore 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subjed  matter,  geographic  diveraity, 
and  the  level  of  appropriations  available 
to  the  Institute  in  the  current  year  and 
the  amount  expeded  to  be  available  in 
suooeeding  fiscal  yean. 

The  Board  has  delegated  its  authority 
to  approve  these  grants  to  its  Technical 
Asai^anoe  Committee. 

d.  Application  Procedures.  In  lieu  of 
omcept  papera  and  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  projed 
and  addressing  the  issues  listed  below. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
prasiding  judge  or  manager  of  that  court 
Lattere  frcnn  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  mininmni  or 
maximum  page  limit,  lettera  of 
application  should  indude  the 


following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
considtant  services? 

ii.  Project  Description.  What  tasks 
woidd  the  oxisultant  be  expeded  to 
perform  and  how  would  they  be 
accomplished?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  seleded?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  procuring  considtant 
services.)  What  is  the  time  frame  for 
completion  of  the  tedinical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant? 

If  the  consultant  has  been  identified, 
a  letter  bom  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  abiUty  to  complete 
die  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  appucant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
tedmical  assistance. 

iii.  Likelihood  of  Implementation. 
What  steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agendes,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
developmoit  of  the  implementation 
plan? 

iv.  Budget  and  Matching  State 
Contribution.  A  completed  Form  E, 
"Preliminary  Budget"  (see  Appendix  IV 
to  the  (kant  Guideline),  must  be 
induded  with  the  appUcant's  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category.  The  budget 
narrative  should  provide  the  basis  for  all 
projed-related  costs,  including  the  basis 
for  determining  the  estimated 
consultuit  costs  (e.g.,  number  of  days 


per  task  times  the  requested  daily 
consultant  rate).  In  addition,  the  budget 
should  provide  fcM-  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

V.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
AppMidix  V.)  signed  by  the  Chief  Justice 
of  me  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  rec^ve,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  reorive 
the  funds  directly. 

Letters  of  appUcation  may  be 
submitted  at  any  time;  however,  all  of 
the  lettera  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  lettera  between 
September  30, 1995,  and  January  12. 
1996  will  be  notified  of  the  Board's 
decision  by  March  29, 1996;  those 
submitting  letters  between  January  13 
and  March  15, 1996  will  be  notified  by 
May  31, 1996.  Notification  of  die 
Board's  decisions  concerning  lettera 
received  between  March  16  and  June  16, 
1996  will  be  made  by  August  31, 1996 
and  applicants  submitting  lettera 
between  June  17  and  September  30, 
1996,  will  be  notified  by  November  29. 
1996. 

If  the  support  or  cooperation  of 
agendes,  fiinding  bodies,  organizations, 
or  courts  other  than  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perfcnm  the  required  tasks, 
written  assurances  of  such  support  or 
cooperation  must  accompany  tne 
application  letter.  Support  lettera  also 
may  be  submitted  under  separate  cover, 
however,  to  ensure  that  there  is 
suffident  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  November  16, 1995;  February 
14,  1996;  April  4, 1996;  and  July  11, 
1996). 

e.  Grantee  Responsibilities.  Technical 
Assistance  grant  redpients  are  subjed  to 
the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 
At  the  condusion  of  the  grant  period,  a 
Technical  Assistance  grant  redpient 
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must  complete  a  Technical  Assistance 
Evaluation  Fonn.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  it  intends 
to  act  on  the  consultant's 
recommendations  as  well  as  two  copies 
of  the  consultant's  written  report 

m.  Definitioiu 

The  following  definitions  apply  for 
the  purposes  of  this  guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Ck)urt 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
prograiti,  a  constitutionally  or 
legislatively  established  judicial  coimcil 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

C  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  imder  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  coiut. 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court 

F.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
woiidng  directly  on  the  project.  Under 
normal  circumstances,  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Institute  Board  of  Directors' 


approval  of  an  award.  Match  does  not 
include  project-related  income  such  as 
tuition  or  revenue  from  the  sale  of  grant 
products,  or  the  time  of  participants 
attending  an  education  program. 
Amoimts  contributed  as  cash  or  in-kind 
match  may  not  be  recovered  through  the 
sale  of  grant  products  during  or 
following  the  grant  period. 

G.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
imder  an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
services  produced  or  established  during 
the  prior  grant  period. 

H.  On-going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuiog  important 
need. 

/.  Package  Grant 

A  single  grant  that  supports  two  or 
more  closely-related  projects  which 
logically  should  be  viewed  as  a  whole 
or  wouid  require  substantial  duplication 
of  effort  if  administered  separately. 
Closely-related  projects  may  include 
those  addressing  interrelated  topics,  or 
those  requiring  the  services  of  all  or 
some  of  the  same  key  staff  persons,  or 
the  core  elements  of  a  multifaceted 
program.  Each  of  the  components  of  a 
package  grant  must  operate  within  the 
same  project  period. 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique(s). 

K.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  other  instructors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  quahfications  or  experience  of 
those  selected  as  faculty. 


L.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manutds; 
handbooks;  benchbooks;  guidelines; 
videotapes:  audiotapes;  and  computer 
software. 

IV.  EligibiUty  for  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A));  national 
nonprofit  o(ganizations  controlled  by, 
operating  in  conjimction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U.S.C.  10705(b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C 
10705(b)(1)(C)). 

An  appUcant  will  be  considered  a 
national  education  and  training 
applicant  under  section  107050))(1)(C) 
if:  (1)  The  principal  purpose  or  activity 
of  the  applicant  is  to  pirovide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
sul)stantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  exp«tise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  repUcability  of  the 
projects'  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  faes. 

l^e  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  irangovemmental 
arrangements. 

In  addition,  the  Institute  may  enter 
into  inter-agency  agreements  with  other 
pubUc  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Finally,  the  Institute  may  award 
grants  to  non-profit  organizations.  Tribal 
courts,  or  Tribal  governments  to  support 
the  development,  testing,  presentation. 
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or  dissemination  of  educational 
programs  and  materials  for  Tribal  court 
jiidges  and  Tribal  court  personnel  on  the 
issues  listed  in  section  40412  of  the 
Violence  Against  Women  Act  (Title  IV. 
Violent  Crime  and  Law  Enforcement 
Act.  P.L.  103-322).  (See  section  n.A.20.) 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved! 
consistent  with  State  law,  by  the  State's 
Supreme  Coiirt  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  propw 
administration  of  Institute  funds,  in 
accordance  with  section  XLB.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  frtnn  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Pn^ects  and  Grants;  Size  of 
Awanb 

I  A.  Types  of  Projects 

I     Except  as  expressly  provided  in 
section  n.B.2.b.  and  n.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  mmiber  of  awards  or  the  niunber 
I  of  awards  in  each  special  interest 
,  category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  New  grants  (See  sections  VI.  and 

vn.). 

2.  Continuation  grants  (See  sections 
ni.H.  and  DC.A). 

3.  On-going  Support  grants  (See 
sections  in.I.  and  DC.B.). 

4.  Package  grants  (See  sections  III.J., 
VI.A.2.b..  VI.A.3.b.,  and  VD.). 

5.  Technical  Assistance  grants  (See 
section  II.C.2.). 

6.  Curriculum  Adaptation  grants  (See 
section  n.B.2.b.i.i.). 

7.  Scholarships  (See  section 
n.B.2.b.v.). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below,  concept 
papers  and  appUca&ons  for  new  projects 
other  than  national  conferences,  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$300,000,  although  new  and 
continuation  awards  in  excess  of 
5200,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amoimts 


up  to  $600,000,  except  as  provided  in 
paragraph  V.C.3.  At  Uie  discretion  of  the 
Board,  the  funds  for  on-going  support 
grants  may  be  awarded  either  entirely 
from  the  Institute's  appropriations  for 
the  fiscal  year  of  the  award  or  from  the 
Institute's  appropriations  for  successive 
fiscal  years  beginning  with  the  fiscal 
year  of  the  award.  When  funds  to 
support  the  full  amount  of  an  on-going 
support  grant  are  not  awarded  from  the 
appropriations  for  the  fiscal  year  of 
award,  funds  to  support  any  subsequent 
years  of  the  grant  will  be  made  available 
upon  (1)  the  satisfactory  performance  of 
the  project  as  reflected  in  the  quartOTly 
Pro^ss  Reports  required  to  be  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  An  application  for  a  package  grant 
may  request  funding  in  an  amount  up  to 
a  total  of  $750,000  per  year. 

4.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amoimts  up  to  $30,000. 

5.  Applications  for  curriculum 
adaptation  grants  may  request  funding 
in  amoimts  up  to  $20,000. 

6.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  Submission 
Requirements  for  New  Pro|ect8 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enableHhe 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  This  requirement  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 
by  the  Executive  Director  for  good  cause 
(e.g.,  the  proposed  project  could  provide 
a  significant  benefit  to  the  State  courts 
or  the  opportunity  to  conduct  the 
project  did  not  arise  until  after  the 
deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 


preliminary  budget,  regardless  of 
whether  the  applicant  is  proposing  a 
single  project  or  a  "package"  of  projects, 
or  whether  the  applicant  is  requesting 
accelerated  award  of  a  grant  of  less  than 
$40,000. 

1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  tiUe  describing  the  proposed 
project; 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submitting 
the  paper; 

c.  Tne  name,  title,  address  (if  different 
from  that  in  b.),  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II.B.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  DA.)  that  the  proposed 
project  addresses  most  direcUy;  and 

e.  The  estimated  length  of  the 
proposed  project 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

a.  Concept  Papers  Proposing  a  Single 
Project.  The  program  narrative  of  a 
concept  paper  describing  a  single 
project  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  BVs  by 
1 1  inch  paper,  htargins  must  not  be  less 
than  1  inch  and  type  no  smaller  than  12 
point  and  12  cpi  must  be  used.  The 
narrative  should  describe: 

i.  Why  is  this  project  needed  and  how 
will  it  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s],  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 

If  the  project  is  not  site-specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  State 
courts  generally. 

ii.  what  will  be  done  if  a  grant  is 
awarded?  Applicants  should  include  a 
summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
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grant  period.  Applicants  requesting  a 
waiver  of  the  application  requirement 
for  a  grant  of  less  than  $40,000  should 
expl^  the  proposed  methods  for 
conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concrot  paper. 

iii.  now  will  the  effects  and  quality  of 
the  project  be  determined?  Applicants 
should  include  a  siunmary  description 
of  how  the  project  will  be  evaluated, 
including  the  evaluation  criteria. 

iv.  How  will  others  find  out  about  the 
project  and  be  able  to  use  the  results? 
Applicants  should  describe  the  products 
that  %viU  result,  the  degree  to  which  they 
will  be  applicable  to  courts  across  the 
nation,  and  the  manner  in  which  the 
products  and  results  of  the  project  will 
be  disseminated. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  The  program  narrative  of  a 
concept  paper  requesting  a  package 
grant  (see  definition  in  section  III.I.) 
should  be  no  longer  than  necessary,  but 
in  no  case  should  exceed  15  double- 
spaced  pages  on  8V^  by  11  inch  paper. 
Margins  must  not  be  less  than  1  inch, 
and  t3rpe  no  smaller  than  12-point  and 
12  cpi  must  be  used. 

In  addition  to  addressing  the  issues 
hsted  in  paragraph  VI.A.2.a.,  the 
program  narrative  of  a  package  grant 
concept  paper  must  describe  briefly 
each  component  project,  as  well  as  how 
its  inclusion  enhances  the  entire 
package;  and  explain: 

i.  How  are  the  proposed  projects 
related? 

ii.  How  would  their  operation  and 
administrati(Hi  be  enhanced  if  they  were 
funded  as  a  package  rather  than  as 
individual  projects?  and 

iii.  What  disadvantages,  if  any,  would 
accrue  by  considering  or  funding  them 
separately? 

3.  The  Budget 

a.  Concept  Papers  Proposing  a  Single 
Project.  A  preliminary  budget  must  be 
attached  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  Form  E  included  in  Appendix  IV  of 
this  Guideline. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  A  separate  preliminary  budget 
for  each  component  project  of  the 
package,  as  well  as  a  combined  budget 
that  reflects  the  costs  of  the  entire 
package,  must  be  attached  to  the 
narrative.  Each  project  budget  must  be 
identified  by  the  title  that  corresponds 
to  the  narrative  description  of  the 
project  in  the  program  narrative  and  a 
letter  of  the  alphabet  (i.e.  A,  B,  C).  Each 
of  these  budgets  must  include  the 


estimates  and  information  specified  on 
Form  E  included  in  Appendix  IV  of  this 
Guideline. 

c.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  section  VI.C.,  must 
attach  to  Form  E  (see  Appendix  IV)  a 
budget  narrative  explaining  the  basis  for 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  firom  grant  funds  or 
through  a  matching  contribution  or 
other  sources.  The  budget  narrative  is 
not  counted  against  the  eight-page  limit 
for  the  program  narrative. 

4.  Lettera  of  Cooperation  or  Support 

The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufficient  time  to  bring  them  to  the 
Board's  attention,  support  lettera  sent 
imder  separate  cover  must  be  received 
no  later  iian  January  12, 1996. 

5.  Page  Limits 

a.  The  Institute  will  not  accept  . 
concept  papere  with  program  narratives 
exceeding  the  limits  set  in  sections 
VI.A.2.a.  and  b.  The  page  limit  does  not 
include  the  cover  page,  budget  form,  the 
budget  narrative  if  required  under 
section  VI.A.3.C..  the  task  schedule  if 
required  under  section  VI.A.2.a.ii,,  and 
any  lettera  of  cooperation  or 
endorsements.  Additional  material 
should  not  be  attached  unless  it  is 
essential  to  impart  a  clear 
underatanding  of  the  project. 

b.  Applicants  submitting  more  than 
one  concept,  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
coimted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

6.  Sample  Concept  Papere 

Sample  concept  papers  from  previous 
funding  cycles  are  available  from  the 
Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  by  the  staff  on  the  basis  of  the 
following  criteria: 

a.  The  demonstration  of  need  for  the 
project; 


b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  benefits  to  be  derived  bom  the 
projec^, 

d.  The  reasonableness  of  the  proposed 
budget; 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest-' 
categories  set  forth  in  section  n.B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jiuisdiction"  concept 
papera  submitted  purauant  to  section 
n.C.  will  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
n.B.,  and  on  the  special  requirements 
Usted  in  section  II.C.l. 

3.  In  determining  which  concept 
papera  will  be  selected  for  development 
into  full  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  natiire 
(cash  or  in-kind)  of  the  applicant's 
anticipated  match;  whether  the 
applicant  is  a  State  court,  a  national 
court  support  or  education  organization, 
a  non-court  unit  of  government,  or 
another  type  of  entity  eligible  to  receive 
grants  under  the  Institute's  enabling 
legislation  (see  42  U.S.C.  10705(b)  (as 
amended)  and  section  IV  above);  the 
extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help-the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements,  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  ciurent  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  yeara. 

C.  Review  Process 

Concept  papere  will  be  reviewed 
competitively  by  the  Board  of  Directore. 
Institute  staff  will  prepare  a  narrative 
siunmary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papera  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  fie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  Ukely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  non-reviewed  papera 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  siunmaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directore  will  then 
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decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding. 

The  decision  to  invite  an  application 
is  solely  that  of  the  Board  of  Directore. 
With  regard  to  concept  papera 
requesting  a  package  grant,  the  Board 
retains  discretion  to  invite  an 
application  including  all,  none,  or 
selected  portions  of  the  package  for 
possible  funding. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 
Because  the  Institute's  experience  has 
been  that  projects  to  conduct  empirical 
research  or  program  evaluation 
ordinarily  require  a  more  thorough 
explanation  of  the  methodology  to  be 
used  than  can  be  provided  within  the 
space  limitations  of  a  concept  paper,  the 
Board  is  unlikely  to  waive  the 
application  requirement  for  such 
projects. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papera  submitted  for 
consideration  in  Fiscal  Year  1996  must 
be  sent  by  firat  class  or  overnight  mail 
or  by  courier  no  later  than  November  28. 
1995,  except  for  concept  papera 
proposing  to  implement  an  action  plan 
developed  diuing  the  National 
Conference  on  Eliminating  Race  and 
Ethnic  Bias  in  the  Courts  which  must  be 
sent  by  October  6, 1995  (see  section 
ILB.2.i.)  and  concept  papers  proposing 
projects  that  follow  up  on  the  National 
Town  Hall  Meeting  Video  Conference, 
the  National  Interbranch  Conference  on 
Funding  the  State  Courts,  or  the 
National  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courts  which  must  be  sent  by  March  8, 
1996  (see  sections  II.B.2.a.,d.,  and  h.).  A 
postmark  or  courier  receipt  will 
constitute  evident^  of  the  submission 
date.  All  envelopes  containing  concept 
papere  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  Vircima  22314. 

It  is  preferable  for  lettera  of 
cooperation  and  support  to  be  appended 
to  the  concept  paper  when  it  is 
submitted.  If  support  lettera  are  sent 
imder  separate  cover,  they  must  be 
received  no  later  than  January  12, 1996 
in  order  to  ensure  that  there  is  sufficient 
time  to  bring  them  to  the  Board's 
attention. 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papera 
of  the  Board's  decisions  regarding  their 


papera  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  roimd 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  are  based  on  concept 
papera  which  are  submitted  by  courts 
within  their  State  or  which  si>ecify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papera  will  not  be  granted. 

Vn.  AppUcatioD  Reqiiiremaiits  For  New 
Profects 

Except  as  specified  in  section  VI.,  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 
paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a  project 
abstract  and  program  narrative;  a 
disclosure  of  lobbying  form,  when 
applicable;  and  certain  certifications 
and  assiu^nces.  These  documents  are 
described  below. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  apphcant  that 
the  iiiformation  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  apphcation  has  been 
authorized  by  the  apphcant.  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  coiuicil.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 


designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (FORM  C  or  Cl) 

Apphcants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  more  than  $100,000  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  p>eriod  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested. 

In  addition  to  FORM  C  or  Cl. 
apphcants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  Vn.D.) 

Apphcations  for  a  package  grant  must 
include  a  separate  budget  and  budget 
narrative  for  each  project  included  in 
the  proposed  package,  as  well  as  a 
combined  budget  that  reflects  the  total 
costs  of  the  entire  package. 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  sovuce,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORM  D) 

This  form  Usts  the  statutory, 
regulatory,  and  pohcy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosiue  of  Lobbying  Activities 

This  form  requires  apphcants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  apphcant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highUght  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  8Vt  by  11  inch  paper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  proposing  a  single  project 
should  not  exceed  25  doubie-spaoed 
pages  on  8'/3  by  11  inch  paper.  The 
program  narrative  for  an  application 
requesting  a  package  grant  for  more 
than  one  project  should  not  exceed  40 
double-spaced  pages  on  BVi  by  11  inch 
paper.  Margins  must  not  be  less  than  1 
inch,  and  type  no  smaller  than  12-point 
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and  12  cpi  must  be  used.  The  page  limit 
does  not  include  the  forms,  the  abstract, 
the  budget  narrative,  and  any 
appendices  containing  resumes  and 
letters  of  cooperation  or  endorsement. 
Additional  background  material  should 
be  attached  only  if  it  is  essential  to 
impart  a  clear  understanding  of  the 
proposed  project.  Numerous  and 
lengthy  appendices  are  strongly 
discoimiged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives 

The  applicant  should  include  a  clear, 
concise  statement  of  what  the  proposed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  the  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  coiut  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  coiut  managers,  or  review 
data  from  300  cases). 

2.  Program  Areas  to  be  Covered 

The  applicant  should  include  a 
statement  which  lists  the  program  areas 
set  forth  in  the  State  Justice  Institute 
Act,  and,  if  appropriate,  the  Institute's 
Special  Interest  program  categories  that 
are  addressed  by  the  proposed  projects. 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a  • 
specific  location(s),  the  applicant 
should  include  a  discussion  of  the 
particular  needs  of  the  project  site(s)  to 
be  adcbessed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

tf  the  project  is  not  site  specific,  the 
applicant  should  include  a  discussion  of 
the  problems  that  the  proposed  project 
will  address,  and  why  existing 
materials,  programs,  procedures, 
services  or  other  resources  do  not 
adequately  resolve  those  problems.  The 
discussion  should  include  specific 
references  to  the  relevant  literature  and 
to  the  experience  in  the  field. 

An  application  requesting  a  paduige 
grant  to  support  more  than  one  project 
also  must  describe  how  the  proposed 
projects  in  the  package  are  related;  how 
their  operation  and  administration 
would  be  enhanced  if  they  were  funded 
as  a  package  rather  than  as  individual 
projects;  and  what  disadvantages,  if  any, 
would  accrue  by  considering  or  funding 
them  separately. 


4.  Tasks,  Methods  and  Evaluation 

a.  Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

i.  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
appUcability  of  the  results.  For  projects 
involving  hiunan  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  hiunan 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

ii.  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants;  how 
feculty  will  be  racniitsd,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  confarences,  courses, 
seminars  or  workshops  to  be  conducted; 
the  materials  to  be  provided  and  how 
they  will  be  developed;  and  the  cost  to 
participants. 

iii.  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  and' how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

iv.  For  technical  assistance  projects, 
the  apphcant  should  explain  the  types 
of  asnstance  Aat  will  be  provided;  the 
particular  issues  and  problems  for 
which  assistance  will  be  provided;  how 
requests  will  be  obtained  and  the  type 
of  assistance  det«mined;  how  stiitable 
providers  will  be  selected  and  briefed; 
how  reports  will  be  reviewed;  and  the 
cost  to  recipients. 

An  application  requesting  a  package 
grant  for  more  than  one  project  must 
describe  separately  the  tasks  associated 


with  each  project  in  the  proposed 
package.  Each  project  must  be  identified 
by  a  separate  letter  of  the  alphabet  (i.e., 
A,  B,  Q  and  a  descriptive  title. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaltiation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
.  services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  on-going  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives,  that  wrill  be  used  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  wiU  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

liie  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

i.  An  evaluation  approach  suited  to 
may  research  projects  is  a  review  by  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  'The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  proiect. 

ii.  Ine  most  valuaole  approaches  to 
evaluating  educational  or  training 
programs  will  serve  to  reinforce  the 
participants'  learning  a)q>erience  while 
providing  useful  feedback;  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  the  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
materied  presented  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  verbal  as 
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well  as  written  responses  from 
participants  in  the  program.  When  an 
education  project  involves  the 
development  of  curricular  materials  an 
advisory  panel  of  relevant  experts  can 
be  coupled  with  a  test  of  the  curriculiun 
to  obtain  the  reactions  of  participants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effbct  did  the  program  have  on  the 
couii?  what  benefits  residted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

v.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedvues  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subjects  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

VI.  The  evaluation  plan  in  a  package 
grant  application  should  address  the 
issues  listed  above  for  the  particular 
types  of  projects  included  in  the 
package,  assessing  the  strengths  and 
weaknesses  of  the  Individual 
components  as  well  as  the  benefits  and ' 
limitations  of  the  projects  as  a  package. 

5.  Project  Management 

The  applicant  should  present  a 
detailed  management  plan  including  the 
starting  and  completion  date  for  each 
task;  the  time  commitments  to  the 
project  of  key  staff  and  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  will  be 
used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 


dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  vdthin  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30.  and  October  30). 

Package  grant  applications  must 
include  a  management  plan  for  each 
project  included  in  the  package  with  the 
same  project  title  and  alphabetic 
identifier  describing  the  project  in  the 
program  narrative,  as  well  as  a  plan 
embracing  the  package  as  a  whole. 

6.  Products 

The  application  should  contain  a 
description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute. 

a.  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts  including  how 
they  can  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
conununity  and  the  public  at  large  (i.e. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  (See  section  X.V.)  CJrdinarily, 
applicants  should  schedtile  all  product 
preparation  and  distribution  activities 
within  the  project  period.  Applicants 
also  must  submit  a  diskette  containing 
a  one-page  abstract  summarizing  the 
products  resulting  from  a  project  in 
Word,  WordPerfect  or  ASCII.  The 
abstract  should  include  the  grant 
number  and  the  name  of  a  contact 
person  together  with  that  individual's 
address,  telephone  niunber,  and  e-mail 
address  (if  applicable). 

Package  grant  applications  must 
discuss  these  issues  with  regard  to  the 
products  that  would  result  from  each  of 
the  projects  included  in  the  package. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  n.) 
To  facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format. 

Twenty  copies  of  all  project  products, 
must  be  submitted  to  the  Institute.  A 
mastercopy  of  each  videotape,  in 


addition  to  20  copies  of  each  videotape 
product,  must  also  be  provided  to  the 
Institute. 

b.  Types  of  Products.  The  type  of 
products  to  be  prepared  depend  on  the 
nature  of  the  proj«:t.  For  example,  in 
most  instances,  the  products  of  a 
research,  evaluation,  or  demonstration 
project  should  include  an  article 
summarizing  the  project  findings  that  is 
publishable  in  a  journal  serving  the 
coiuls  community  nationally,  an 
executive  siunmary  that  will  be 
disseminated  to  the  project's  primary 
audience,  or  both.  Applicants  proposing 
to  conduct  empirical  research  or 
evaluation  projects  with  national  import 
should  describe  how  they  wrill  make 
their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  auricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  coiu-se  of  their  duties. 

c.  Institute  Review.  Applicants  must 
provide  for  submitting  a  final  draft  of 
written  grant  product(s)  to  the  Institute 
for  review  and  approval  at  least  30  days 
before  the  product(s)  are  submitted  for 
publication  or  reproduction.  For 
products  in  a  videotape  or  CD-ROM 
format,  appUcants  must  provide  for 
incremental  Institute  review  of  the 
product  at  the  treatment,  script,  rough- 
cut,  and  final  stages  of  development,  or 
their  equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
vdthout  the  written  approval  of  the 
Institute. 

d.  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJl"  logo  must  appear 
on  the  bout  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  include  a  statement 
indicating  whether  it  is  either  a  national 
nonprofit  organization  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments;  or  a  national  nonprofit 
organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
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applicant  is  a  nonjudicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  nongovermnental  entities. 

8.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resiunes  of  identified  staff 
should  be  attached  to  the  application.  U 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditiUBs  (and  income,  if 
any),  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resoiuces  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

U  the  applicant  is  a  non-profit 
organization  (other  than  a  imiversity),  it 
must  also  provide  dociunentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  ciurent  certified  audit  report. 
For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  cvurent  calender  yeai. 
If  a  current  audit  report  is  not  available, 
the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

10.  Statement  of  Lobbjring  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosiue  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 


advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Support  for  the  Project 

U  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  appUcant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
apphcation,  or  send  them  imder 
separate  cover.  In  order  to  ensure  that 
there  is  sufficieut  time  to  bring  them  to 
the  Board's  attention,  letters  of  support 
sent  imder  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  application  will  be 
considered  (i.e.,  no  later  than  November 
2, 1995,  February  1. 1996,  March  21. 
1996,  June  28. 1996.  or  August  22. 1996, 
respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  An  application  for 
a  package  grant  for  more  than  one 
project  must  include  a  separate  budget 
narrative  for  each  project  component, 
with  the  same  alphabetic  identifier  and 
project  titie  used  to  describe  each 
component  project  in  the  program 
narrative.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discoiuaged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  gmdelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  pay  for  coffee  breaks 
during  seminars  or  meetings,  or  to 
piux±iase  alcohohc  beverages. 

1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
appUcant  should  explain  any  deviations 
from  ciurent  rates  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 


U.S.C.  10706  (d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 
portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Services  and 
Honoraria 

The  apphcant  should  describe  the 
tasks  each  consultant  will  perform,  the 
estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g.,  number  of 
days  X  the  daily  consultant  rates),  and 
the  method  for  selection.  Rates  for 
consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  included  in  the  narrative. 

5.  Equipment 

Grant  funds  may  be  used  to  purchase 
only  the  equipment  that  is  necessary  to 
demonstrate  a  new  technological 
apphcation  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  vtriU  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
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Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.R2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amoimt  requested  for  this 
expenditure  category. 

17.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  XJi.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

AppUcants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  l(mg  distance  charges  in  the  budget 
naintive.  Also,  applicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project*  ■ 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  woricshop.  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  riiould  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costo 

^plicants  should  describe  the 
indbect  cost  rates  applicable  to  the 
grant  in  detaiL  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g..  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  mAtrhing  contribution  and 


the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  U  in-kind 
match  is  to  be  provided,  the  appUcant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  suffidentiy  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match.  (Samples  of  forms  used 
by  ciurent  grantees  to  track  in-Idnd 
match  are  available  from  the  Institute 
upon  request) 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  begiiming  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  in.F..  VIILB..  X.B.  and  XIi).l.) 

B.  Submiasion  Requinments 

1.  An  application  package  containing 
the  apphcation,  an  original  signature  on 
FORM  A  (and  on  FORM  B,  if  die 
application  is  from  a  State  or  local 
court,  ot  on  the  Disclosure  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photocopies  of  the  apphcation  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than  May  8. 
1996.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  AITLICATION  on  all 
application  package  envelopes  and  veoA 
to:  State  Justice  Institute.  1650  King 
Street,  Suite  600.  Alexandria.  Virginia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  appUcations 
will  not  be  granted.  See  section  vn.C.ll. 
for  receipt  deadlines  for  letters  of 
support 

2.  Applicants  invited  to  submit  more 
than  one  apphcation  may  include 
material  that  would  be  identical  in  each 
apphcation  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  25- 
page  (or  in  the  case  of  package  grant 
appUcations.  the  40-page)  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  appUcation. 


Vm.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  wiU  answer 
inquiries  concerning  apphcation 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter  inviting 
submission  of  a  formal  appUcation. 

B.  Selection  Criteria 

1.  All  appUcations  wiU  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  foUowing  criteria: 

a.  The  soundness  of  the  methodology; 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c.  The  qualifications  of  the  project's 
staff; 

d.  The  appUcant's  management  plan 
and  organizaticmal  capabiUties; 

e.  The  reasonableness  of  the  proposed 
budget; 

f.  The  demonstration  of  need  for  the 
project; 

g.  The  products  and  benefits  resulting 
from  the  project; 

h.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project; 

i.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.;  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  appUcations 
submitted  pursuant  to  section  n.Cl. 
will  also  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II.B.  and  on  the  special  requirements 
listed  in  section  D.C.l.b. 

3.  In  determining  which  appUcants  to 
fimd.  the  Institute  wiU  also  consider 
whether  the  appUcant  is  a  State  court 

a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  oth^r  type  of  entity 
eUgible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C  10705((6)  (as  amended)  and 
Secticm  rv  above);  the  availabiUty  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  appUcant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  ciurent  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  yean. 

C.  Review  and  Approval  Process 

AppUcations  wiU  be  reviewed 
competitively  by  the  Board  of  Directora. 
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The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  appUcations  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedoms  of 
Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  aU  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
roimd  of  funding.  The  Institute  will  also 
notify  the  designated  State  contact  listed 
in  Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  latter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  have  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

DL  Renewal  Funding  Procedures  and 
Reqniremoits 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below — 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 


than  $3  raiUion  of  available  FY  1996 
grant  fimds  for  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
supJ>ort  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
imderestimated  the  amoimt  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

A  continuation  grant  may  be  awarded 
for  either  a  single  project  or  for  more 
than  one  project  as  a  package  grant  (see 
sections  ffl.J.,  V.Cl  and  3;  and  V.D.I 
and  3-.). 

2.  Application  Procediu^s — Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
sedung  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  not  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  receiving  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
application  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 


3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VU.B.,  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  (from  applicants  other 
than  units  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  Vn.C,  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  (k>ntinuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  vriU  benefit  the 
participating  courts  or  the  coiuts 
community  generally.  That  is,  to  what 
extent  will  the  original  goals  and 
objectives  of  the  project  be  unfulfilled  if 
the  project  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  enhanced  by  the  grant;  the 
advantages  of  funding  the  projects  as 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why.  A 
continuation  application  requesting  a 
package  grant  must  describe  separately 
the  activities  imdertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  they  are 
available,  and  how  they  will  be 
addressed  during  the  proposed 
continuation.  If  the  findings  are  not  yet 
available,  appUcants  should  provide  the 
date  by  whidi  they  will  be  submitted  to 
the  Institute.  Ordinarily,  the  Board  will 
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not  consider  an  application  for 
continuation  funding  until  the  Institute 
has  received  the  evaluator's  report. 

B.  Tasks,  Methods,  Staff  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  bow  and  to 
whom  those  products  will  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

A  continuation  application  for  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  profiosed  package,  using  the  same 
alphabetic  identifiers  and  project  titles 
as  in  the  original  application. 

t  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 
A  continuation  application  fbr  a 
package  grant  shotild  Include  a  separate 
task  schedule  and  timeline  for  eadi 
project  included  in  the  proposed 
package,  as  well  as  a  schedule  and 
timeline  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  Hie 
applicant  should  indicate  why  other 
soxirces  of  support  ye  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  shoxild  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  paragraph  VII.D.  Oianges  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e..  A,  B,  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 


6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant  Sudi  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  Vin.B.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vni.c-vin.E. 

B.  On-going  Support  Grants 
1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  contintiing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  direcUy  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
A  project  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  imder  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts: 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  membera  of  the  court 
community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  oirtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  project,  as  weU  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 


An  interim  evaluation  report  must  be 
submitted  18  months  into  tbe  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in 
the  report 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  t>e  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  yeara  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  ihe  project 
period.  (See  also  section  IX.B.3  Ji.) 

2.  Application  Procedures — ^Lettere  of 
Intent 

The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Fimds  ordinarily  will  be 
made  available  in  aimual  increments  as 
specified  in  section  V.C.2. 

In  heu  of  a  concept  pap>er,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Application  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  dociunentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  vn.B.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  vn.C,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  The  applicant 
should  provide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to 
the  State  courts  aroimd  the  coimtry, 
including  the  degree  to  which  State 
courts.  State  court  judges,  or  State  court 
managers  and  persoimel  are  using  the 
services  or  programs  provided  by  the 
project. 
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An  application  for  on-going  support 
of  a  parJcage  grant  should  explain,  in 
addition,  how  the  proposed  projects  are 
related;  how  their  operation  and 
administration  would  be  enhanced  by 
the  grant;  the  advantages  of  funding  die 
projects  as  a  package  rather  than 
individually;  and  the  disadvantages,  if 
any.  that  would  accrue  by  considering 
or  funding  them  separately. 

b.  Demonstration  of  Court  Support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  coiuls  community. 

c.  Report  on  Current  Project  Activities. 
The  applicant  should  discuss  the  extent 
to  which  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why.  An  application  for  on- 
going support  of  a  package  grant  must 
describe  separately  the  activities 
undertaken  in  each  of  the  projects 
included  within  the  proposed  package. 

d.  Evaluation  Findings.  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
effectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  die 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on- 
going support  until  the  Institute  has 
received  the  evaluator's  report. 

e.  Objectives.  Tasks,  Methods.  Staff 
and  Gmntee  Capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  be  performed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff;  and  the  grantee's 
organizational  capacity. 

An  application  for  on-going  support 
of  a  package  grant  must  address  these 
issues  separately  for  each  project 
included  in  the  proposed  package,  using 
the  same  alphabetic  identifrers  and 
project  titles  as  in  the  original 
application. 

f.  Task  Schedule.  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period.  An 
application  for  on-going  support  of  a 
package  grant  should  include  a  separate 
task  schedule  and  timeline  for  each 
project  included  in  the  proposed 
package,  as  well  as  a  schedule  and 
timeline  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifrers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 


g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
Vn.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  The 
budget  should  provide  for  realistic  cost- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  that 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an  on- 
going support  grant  in  the  absence  of 
well-documented,  unanticipated  factors 
that  clearly  justify  the  requested 
increase. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.  A.  B,  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  secticHi  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  appUcations  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
Vin.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vm.c.-vm.E. 


X.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considered  for  an  award 
from  the  Institute,  all  appUcants  should 
be  aware  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  bom  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  coimcil.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4).  Appendix  I  to  this 
Guideline  lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  imits 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amoimt 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  ni.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met.  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  VIII.B.  above  and  XI.D.), 
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C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners, 
organization  other  than  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for 
private  gain;  or 

b.  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  the  work 
and/or  requests  for  proposals  for  a 
proposed  procurement  will  be  excluded 
fixim  bidding  on  or  submitting  a 
proposal  to  compete  for  the  award  of 
such  procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal. 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizatibns 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has.  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 


advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  firom 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C. 
10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

C.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1 .  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing'their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

L  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 


the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disabiUty,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessar/to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  n.B.2.b.v.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 

groblem  areas  that  have  developed  and 
ow  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  Guideline.  A  final 
project  progress  report  and  financial 
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status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI.K.2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit  which  shall  include 
an  opinion  on  whether  the  financial 
statements  of  the  grantee  present  fairly 
its  financial  position  and  financial 
operations  are  in  accordance  with 
generally  accepted  accounting 
principles.  (See  section  XI.  J.  of  the 
Guideline  for  the  requirements  of  such 
audits.) 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportimity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act.  Institute  Guideline,  or  the 
terms  and  conditions  of  the  award.  42 
U.S.C  10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
pwscmal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  thai 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 


product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 
TTiis  includes  final  products  printed  or 
otherwise  reproduced  during  the  grant 
period,  as  well  as  reprintings  or 
reproductions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
itom  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

"This  [document,  film,  videotape,  etc.]  was 
developed  under  [grant/coofterative 
agreement,  number  SJl-(insert  number)]  from 
the  State  Justice  Institute.  The  points  of  view 
expressed  are  those  of  the  (authorfs), 
fiimmakei(s),  etc.]  and  do  not  necessarily 
represent  the  official  pK>sition  ot  policies  of 
the  State  Justice  InsUtute." 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obUgated  for 
pubhcation  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  at  least  30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute.  Grantees  shall  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents,  prior  to  initiating  the  next 
stage  of  product  development 

S.  Distribution  of  Grant  Products 

In  addition  to  the  distribution 
specified  in  the  grant  applicati<Hi, 
grantees  shall  send: 

1.  Twenty  copies  of  each  final  product 
developed  with  grant  funds  to  the 
Institute,  unless  the  product  was 
developed  under  either  a  curriculum 
adaptation  or  a  technical  assistance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

2.  A  mastercopy  of  each  videotape 
produced  with  grant  funds  to  the 
Institute. 

3.  A  one-page  abstract  to  the  Institute 
summarizing  the  products  produced 
during  the  project  for  posting  on  the 
Internet  together  with  a  diskette 
containing  the  abstract  in  Word, 
WordPerfect,  or  ASCII.  The  abstract 
should  include  the  grant  number,  a 
contact  name,  address,  telephone 
numbers,  and  e-mail  address  (if 
applicable). 

4.  One  copy  of  each  final  product 
developed  with  grant  funds  to  the 


library  estabUshed  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  these  Ubraries  is 
contained  in  Appendix  II.  Labels  for 
these  libraries  are  available  from  the 
Institute  upon  request.)  Recipients  of 
curriculum  adaptation  and  technical 
assistance  grants  are  not  required  to 
submit  final  products  to  State  libraries. 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  othermse  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  justice 
Institute  Act 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Pohcy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1963,  and 
statement  of  Government  Patent  Policy). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  fimds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product  (e.g.,  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminatii^  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

AppUcants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
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application.  Grantees  must  obtain  the 
written,  prior  approval  of  the  Institute  of 
their  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 

Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  niunber  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

In  the  event  that  the  sale  of  grant 
products  residts  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
mtist  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  m.F.  and  XI.F. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 

W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
imder  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
'  person  assigned  to  a  key  staff  position 
must  be  received  &t)m  ihe  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 


XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
and  oUier  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
reoHtls  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funcb.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Pxupose 

The  purpose  of  this  secticm  is  to 
establish  accoimting  system 
requirements  and  to  offer  guidance  on 
proceduo-es  which  will  assist  all 
grantees/subgrantees  in: 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accoimting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for 
financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  Rererences 

Except  where  Inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regtUations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements  under  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 
(Circulars  may  be  obtained  fit>m  0MB 
by  calling  202-395-7250.) 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21.  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-8d  (revised).  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  C^ce  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Govenunents. 

e.  p^ce  of  Management  and  Budget 
(OMB)  Circular  A-1 10,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 


f.  Office  of  Management  and  Budget 
(OMB)  Circular  A~l  28,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizaticms. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
fenandal  records  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreihe 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  coimcil. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  shall  be 
responsible  for  assuring  proper 
administration  of  Institute  funds;  and 
shall  be  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  These  responsibilities 
include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data.  , 

b.  Recording  Financial  Activities.  The ' 
subgrantee's  graiit  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
stunmary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
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maintained  on  file  by  the  State  Supreme 
Court. 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  this  guideline  are 
applied  to  such  funds. 

e.  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirements  as 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XI. J). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  dnnunstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
estabhshing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensiuing  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  fimds; 

5.  Is  int^rated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accoimting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 


shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accoimting.  Grant 
apphcations  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obUgation  of  Institute  funds.  However, 
the  fiill  matching  share  must  be 
obligated  during  the  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  but 
before  the  beginning  of  the  grant  may  be 
coimted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
othfr  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  ujider  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit 
State  Supreme  Coiuts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 


1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
dociunents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  persoimel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
doomients  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbiused  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  shoidd  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
pohcies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instnmientahty  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  that  subgrantees  are  not  held 
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accoimtable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
govenmient  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  order 
their  a&irs  so  as  to  ensiu«  minimnm 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
bom  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  shoiUd 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  from  the  Sale  of  Ckant 
Products 

When  grant  funds  fully  cover  the  cost 
of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
cx>pies  reproduced  at  its  expense  only  at 
a  price  intended  to  recover  actual 
reproduction  and  distribution  costs  that 
were  not  covered  by  Institute  grant 
funds  or  grantee  matching  contributions 
to  the  project.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing  and  disseminating  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovered  its  costs  in  this  manner,  then 
amounts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 

If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  product 


development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Ckant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Oantees  will 
receive  funds  on  a  "Check-Issued" 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbiu^ement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

Payment  requests  for  projects  within 
a  package  grant  may  be  submitted  at  the 
same  time,  but  must  be  identified  by 
component  project.  The  alphabetic 
project  identifier  (A,  B,  C,  etc.)  should 
be  appended  to  the  grant  number  in 
Block  5  of  the  Request  for  Advance  or 
Reimbursement.  (See  Recommendations 
to  Grantees  in  the  Introduction  for 
further  guidance.) 

b.  Continuation  and  On-Going 
Support  Awards.  For  purposes  of 
submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  and  on-going  support 
grants  should  treat  each  grant  as  a  new 
project  and  niunber  their  requests 
accordingly  (i.e.  on  a  grant  rather  than 
a  project  basis).  For  example,  the  firet 
request  for  payment  from  a  continuation 
grant  or  each  year  of  an  on-going 
support  would  be  number  1,  the  second 
number  2,  etc.  (See  Recommendations 
to  Grantees  in  the  Introduction  for 
further  guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  fit>m  the  Institute: 

i.  E)emonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 


ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports; 

the  Institute  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  its  operations 
with  its  own  working  capital  Payments 
to  the  grantee  shall  then  be  made  by 
check  to  reimburse  the  grantee  for  actual 
cash  disbursements.  In  the  event  the 
grantee  continues  to  be  deficient,  the 
Institute  reserves  the  right  to  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impair  the  goals  of  good  cash 
management 

2.  Financial  Reporting 

a.  General  Requirements.  In  order  to 
obtain  financial  information  concerning 
the  use  of  funds,  the  Institute  requires 
that  grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Three  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 
under  section  n.B.2.b.v.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 
State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  project  budget.  The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  siunmary  of  the  amoimt 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

b.  Additional  Requirements  for 
Renewal  Grants.  Grantees  receiving  a 
continuation  or  on-going  support  grant 
should  number  their  quarterly  Financial 
Status  Reports  on  a  grant  rather  than  a 
project  basis.  For  example,  the  firet 
quarterly  report  for  a  continuation  grant 
or  each  year  of  an  on-going  support 
award  should  be  number  1 ,  the  second 
number  2,  etc. 
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c.  Additional  Requirements  for 
Package  Grants.  Grantees  receiving  a 
package  grant  must  submit  a  quarterly 
financial  report  summarizing  the 
financial  activity  for  the  entire  package 
and  separate  reports  for  each  project 
urithin  the  package.  On  the  separate 
reports  for  the  component  projects,  the 
alphabetic  project  identifier  (A,  B,  C, 
etc.)  must  be  appended  to  the  grant 
number  in  Block  5  of  the  Financial 
Status  Report. 

3.  Consequences  of  Non-Compliance 
With  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  siispension  of 
grant  payments  or  revocation  of  the 
grant  award. 

H.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  additions  of  a  particular  grant, 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  0MB  Circulars  A-S7,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period.  Copies  of  these 
circulars  may  be  obtained  from  OMB  by 
calling  (202)  395-7250. 

2.  Costs  Requiring  Prior  Approval 

a.  Preagreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amoimt  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government 


Institute  funds  shall  not  be  used  to 
cover  the  transportation  or  per  diem 
costs  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  dost  of 
operating  and  maintaining  focilitles, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  ustially  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  v^ 
accept  that  rate. 

a.  Approved  Plan  Available. 

i.  The  Institute  will  accept  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  yean 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usiially  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  within 
three  months  after  the  start  of  the  grant 
period  to  assure  recovery  of  the  full 
amoimt  of  allowable  indirect  costs,  and 
it  must  be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circular.  Copies  of  OMB  Circulars 
may  be  obtained  directly  from  OMB  by 
caUing  (2D2)  395-7250. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 


Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procedure  and  Property  Management 
Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-1 10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attadunent  N  of  OMB 
Circulars  A-102  and  A-1 1 0  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
lumecessary. 

/.  Audit  Requirements 

1.  Implementation 

Each  non-scholarship  grantee 
(including  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Supreme  Court)  shall  provide  for  an 
annual  fiscal  audit.  The  audit  may  be  of 
the  entire  grantee  organization  (e.g.,  a 
university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
PubUc  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Grantees  who  receive  funds  fixim  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 
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2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  of  the 
date  of  the  grant  or  any  approved 
extension  thereof  (revised  end  date),  the 
following  documents  must  be  submitted 
to  the' Institute  by  the  grantee  other  than 
a  recipient  of  a  scholarahip  under 
section  II.B.2.b.v.  These  reporting 
requirements  apply  at  the  conclusion  of 
any  non-scholarship  grant,  even  when 
the  project  will  receive  renewal  funding 
through  a  continuetion  or  on-going 
support  grant. 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unhquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Ckantees  of  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
leqiured.  In  no  case  should  any  imused 
funds  remain  with  the  grantee  beyond 


the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  diuing  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor;  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

Xn.  Grant  Adiustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  indivldutdly  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  bucket  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 

ctmiulatively. 

a.  For  package  grants,  reallocations 
among  budget  categories  of  an 
individual  project  within  the  package 
that  total  less  than  five  percent  of  the 
approved  budget  for  that  project  do  not 
require  a  grant  adjustment.  However, 
transfers  of  funds  between  projects 
included  in  the  package  require  prior 
written  approval  by  the  Institute. 


b.  For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  die  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XU.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 

xn.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
Xn.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization.  *- 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 

xn.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
propraed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
determine  woidd  help  die  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  (kant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology. 
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approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost  - 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  atwence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  pit>ject 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procediual  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transfening  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 


arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be      > 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

John  F.  DaSron,  Jr.,  Chairman,  Judge, 

Twelfth  Judicial  Circuit,  Chesterfield. 

Virainia 
DavioA  Brock.  Vice  Chairman.  Chief 

Justice.  Supreme  Court  of  New 

Hampshire,  Concord,  New  Hampshire 
Janice  L.  Gradwohl,  Secretary,  Judge 

(ret.).  County  Courts.  Lincoln. 

Nebraska 
Terrence  B.  Adamson.  Esq..  Executive 

Committee  Member,  Kaye,  Scholer. 

Fierman,  Hays,  and  Handler. 

Washington.  DC 
Joseph  F.  Baca.  Chief  Jiistice.  Supreme 

Court  of  New  Mexico.  Albuquerque. 

New  Mexico 
Robert  N.  Baldwin.  State  Court 

Administrator,  Supreme  Court  of 

Virginia.  Richmond.  Virginia 
Carlos  R.  Garza.  Administrative  Judge 

(ret.),  Vienna.  Virginia 
Keith  McNamara,  Esq..  McNamara  and 

McNamara,  Columbus,  Ohio 
Florence  Murray,  Justice,  Rhode  Island 

Supreme  Court.  Providence.  Rhode 

Island 
Sandra  A.  O'Connor,  State  Attorney  of 

Baltimore  County,  Towson,  Maryland 
Janie  L.  Shores.  Justice.  Supreme  Court 

of  Alabama.  Montgomery,  Alabama 
David  I.  Tevelin.  Executive  Director  (ex 

officio) 
David  L  TeveUn, 
Executive  Director. 

Appendix  I 

List  of  State  Con  tacts  Regarding 
Administration  of  Institute  Giants  to  State 
and  Local  Courts 

Mr.  Oliver  Gilmoie,  Administrative  Director, 

Administrative  Office  of  the  Courts,  817 
■     South  Court  Street,  Montgomery,  Alabama 
36130,  (205)  834-7990 

Mr.  Arthur  H.  Snowden  II,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street,  Anchorage,  Alaska  99501.  (907) 
264-0547 

Mr.  David  K.  Byers,  Administrative  Director, 
Supreme  Court  of  Arizona.  1501  West 


Washington  Street,  Suite  411,  Phoenix. 
Arizona  85007-3330,  (602)  542-9301 

Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts,  625 
Marshall.  Little  Rock,  Arkansas  72201- 
1078,  (501)  376-6655 

Mr.  William  C.  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street,  South  Tower, 
San  Francisco,  California  94107,  (415)  396- 
9100 

Mr.  Steven  V.  Berson,  State  Court 
Administrator,  Colorado  Judicial 
Department.  1301  Pennsylvania  Street, 
Suite  300,  Denver,  Colorado  80203-2416, 
(303)  861-1111,  ext.  585 

Ms.  Faith  P.  Arkin,  Director,  External  Affairs. 
Office  of  the  Chief  Court  Administrator, 
Drawer  N,  Station  A,  Hartford,  Connecticut 
06106,  (203)  566-8210 

Mr.  Lowell  Groundland,  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building.  820  N.  French  Street, 
Wilmington,  Delaware  19801,  (302)  571- 
2480 

Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Coliunbia,  500 
Indiana  Avenue,  N.W.,  Washington,  D.C 
20001,  (202)  879-1700 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  Florida  32399-1900,  (904) 
922-5081 

Mr.  Robert  L.  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Georgia 
Courts,  The  Judicial  Coimcil  of  Georgia, 
244  Washington  Street.  S.W.,  Suite  500, 
Atlanta.  Georgia  30334-5900,  (404)  656- 
5171 

Mr.  Perry  C  Taitano,  Administrative 
Director,  Superior  Court  of  Guam,  Judiciary 
Building.  110  West  O'Brien  Drive,  Agana. 
Guam  96920.  Oil  (671)  472-8961  throu^ 
8968 

Sharon  Miyoshiro,  Administrative  Director  of 
the  Courts,  Office  of  the  Administrative 
Director,  Post  Office  Box  2560,  Honolulu, 
Hawaii  96813,  (808)  539-4900 

Honorable  Charles  F.  McDevitt,  Chief  Justice, 
Idaho  Supreme  Court,  451  West  State 
Street,  Boise,  Idaho  83720,  (208)  334-3464 

Mr.  Robert  E.  Davison,  Director, 
Administrative  Office  of  the  Courts,  840  S. 
Spring  Street,  Springfield,  Illinois  62704. 
(312)  793-3250 

Mr.  Bruce  A.  Kotzan,  Executive  Director, 
Supreme  Court  of  Indiana,  State  House, 
Room  323,  Indianapolis,  Indiana  46204. 
(317)  232-2542 

Mr.  WiUiam  J.  O'Brien,  State  Court 
Administrator,  Supreme  Court  of  Iowa, 
State  House,  Des  Moines,  Iowa  50319, 
(515)  281-5241 

Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center,  301 
West  10th  Street.  Topeka,  Kansas  66612, 
(923)  296-4873 

Ms.  Laura  Stammel,  Assistant  Director, 
Administrative  Office  of  the  Courts,  100 
Mill  Creek  Park,  Frankfort,  Kentucky 
40601,(502)564-2350 

Dr.  Hugh  M  Collins,  Judicial  Administrator, 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans, 
Louisiana  70112-1887.  (504)  568-5747 
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Mr.  James  T.  Glessner,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  P.O.  Box  4820,  Downtown  Station, 
Portland,  Maine  04112,  (207)  822-0792 

Ms.  Deborah  A.  Unitus,  Assistant  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Rowe  Boulevard  and  Taylor 
Avenue,  Annapolis,  Maryland  21401,  (301) 
974-2141 

Honorable  John  J.  Irwin,  Jr.,  Chief  Justice  for 
Administration  and  Management,  The 
Trial  Court,  Administrative  Office  of  the 
Trial  Court,  Two  Center  Plaza,  Suite  540, 
Boston,  Massachusetts  02108,  (617)  742- 
8575 

Ms.  Marilyn  K  Hall,  State  Court 

Administrator,  Michigan  Supreme  Court, 
I     P.O.  Box  30048, 611  West  Ottawa  Street, 
Lansing,  Michigan  48909,  (517)  373-0136 

Ms.  Sue  K.  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol,  St.  Paul,  Minnesota  55155,  (617) 
296-2474 

Honorable  Leslie  Johnson,  Director,  Center 
for  Court  Education  and  Continuing 
Studies,  P.O.  Box  879,  Oxford,  Mississippi 
I     38677,  (601)  232-5955 

Mr.  Ron  Larkin,  State  Court  Administrator, 
1105  R  Southwest  Blvd.,  Jefferson  City, 
Missouri  65109,  (314)  751-3585 

Mr.  Patrick  A.  Chenovick,  State  Court 
Administrator,  Montana  Supreme  Court, 
Justice  Building,  Room  315,  215  North 
Sanders,  Helena,  Montana  59620-3001, 
(406)  444-2621 

Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska, 
State  Capitol  Building,  Room  1220, 
Lincoln,  Nebraska  68509,  (404)  471-2643 

Mr.  Donald  J.  Mello,  Court  Administrator, 
Administrative  Office  of  the  Courts, 
Capitol  Complex,  Carson  City,  Nevada 
89710,  (702)  885-5076 

James  A.  Brickner,  Acting  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rowe  Kenison  Building, 
Concord,  New  Hampshire  03301,  (603) 
271-2419 

Mr.  Robert  Lipscher,  Administrative  Director, 
Administrative  Office  of  the  Courts,  CN- 
037,  RJH  Justice  Complex,  Trenton,  New 
Jersey  08625.  (609)  984-0275 

Honorable  E.  Leo  Milonas,  Chief 
Administrative  Judge,  Office  of  Court 
Administration,  270  Broadway,  New  York, 
New  York  10007,  (212)  587-2004 

Ms.  Deborah  Kanter,  State  Court 

Administrator,  Administrative  Office  of  the 
I     Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building,  Room  25,  Santa 
Fe,  New  Mexico  87503,  (505)  827-4800 

Mr.  James  C.  Drennan,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  P.O.  Box  2448,  Raleigh,  North 
Carolina  27602,  (919)  733-7106/7107 

Mr.  Kelthe  E.  Nelson,  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck, 
North  Dakota  58505,  (701)  224-4216 

Mr.  Stephen  W.  Stover,  Administrative 
Director  of  the  Courts,  Supreme  Court  of 
Ohio,  State  Office  Tower,  30  East  Broad 
Street,  Columbus,  Ohio  43266-0419,  (614) 
466-2653 

Mr.  Howard  W.  Conyers  Administrative 
Director,  Administrative  Office  of  the 


Courts,  1925  N.  Stiles,  Suite  305, 
Oklahoma  City,  Oklahoma  73105,  (405) 
521-2450 

Ms.  Kingsley  Click,  Acting  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building,  Salem,  Oregon 
97310,  (503)  986-5500 

Mr.  Thomas  B.  Darr,  Director  for  Legislative 
Affairs,  Communications  and 
Administration,  5035  Ritter  Road, 
Mechanicsburg,  Pennsylvania  17055.  ("17) 
795-2000 

Dr.  Robert  C.  Harrall,  State  Court 
Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street,  Providence, 
Rhode  Island  02903,  (401)  277-3266 

Mr.  Louis  L  Rosen,  Director,  South  Carolina 
Court  Administration,  P.O.  Box  50447, 
Columbia,  South  Carolina  29250,  (803) 
734-1800 

Honorable  Robert  A.  Miller,  Chief  Justice, 
Supreme  Court  of  South  Dakota,  500  East 
Capitol  Avenue,  Pierre,  South  Dakota 
57501,  (605)  773-4885 

Mr.  Charles  E.  Feiiell,  Executive  Secretary, 
Supreme  Court  of  Tennessee,  Supreme 
Court  Building,  Room  422,  Nashville, 
Tennessee  37219,  (615)  741-2687 

Administrative  Director,  Office  of  Court 
Administration  of  the  Texas  Judicial 
System,  P.O.  Box  12066,  Austin,  Texas 
78711,(512)463-1625 

Mr.  Ronald  W.  Gibson.  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  230  South  500  East,  Salt  Lake  City. 
Utah  84102,  (801)  533-6371 

Mr.  Thomas  J.  Lehner,  Court  Administrator, 
Supreme  Court  of  Vermont,  111  State 
Street,  Montpelier,  Vermont  05602,  (802) 
828-3281 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  P.O.  Bpx  70,  Charlotte 
Amalie,  St  Thomas,  Virgin  Islands  00801, 
(809)  774-6680,  ext.  248 

Mr.  Robert  N.  Baldwin,  Executive  Secretary, 
Supreme  Court  of  Virginia,  Administrative 
Offices,  100  North  Ninth  Street,  3rd  Floor, 
Richmond,  Virginia  23219,  (804)  786-6455 

Ms.  Mary  C.  McQueen,  Administrator  for  the 
Courts,  Supreme  Court  of  Washington, 
Highways-Licensing  Building,  6th  Floor, 
12th  &  Washington,  Olympia,  Washington 
98504,  (206)  753-5780 

Mr.  Ted  J.  Philyaw,  Administrative  Director 
of  the  Courts,  Administrative  Office,  402- 
E  State  Capitol,  Charleston,  West  Virginia 
25305,  (304)  348-0145 

Mr.  J.  Denis  Moran,  Director  of  State  Courts, 
P.O.  Box  1688,  Madison,  Wisconsin 
53701-1688,  (608)  266-6828 

Mr.  Robert  L.  Duncan,  Court  Coordinator, 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-7581 

Appendix  n 

SJI  Libraries,  Designated  Sites  and  Contacts 
(August  1995) 

State:  Alabama. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  William  C.  Younger,  State 
Law  Librarian,  Alabama  Supreme  Court 
Bldg.,  445  Dexter  Avenue.  Montgomery, 
Alabama  36130,  (205)  242-4347. 

State:  Alaska. 

Location:  Anchorage  Law  Library. 


Contact:  Ms.  Cynthia  S.  Petumenos,  State 
Law  Librarian,  Alaska  Court  Libraries.  303  K 
Street,  Anchorage,  Alaska  99501,  (907)  264- 
0583. 

State:  Arizona. 

Location:  State  Law  Library. 

Contact:  Ms.  Sharon  Womack.  Director, 
Department  of  Library  &  Archives,  State 
Capitol,  1700  West  Washington,  Phoenix, 
Arizona  85007,  (602)  542-4035. 

State:  Arkansas. 

Location:  Administrative  OfBce  of  the 
Courts. 

Contact:  Mr.  James  D.  Gingerich,  Director, 
Supreme  Court  of  Arkansas,  AdministiBtive 
Office  of  the  Courts,  Justice  Building,  625 
Marshall,  Little  Rock,  Arkansas  72201-1078, 
(501)  376-6655. 

State:  California. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  William  Q  Vickrey,  Sute 
Court  Administrator,  Administrative  Office 
of  the  Courts,  303  Second  Street,  South 
Tower,  San  Francisco,  California  94107,  (415) 
396-9100. 

State:  Colorado. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Frances  Campbell,  Supreme 
Court  Law  Librarian,  Colorado  State  Judicial 
Building,  2  East  14th  Avenue,  Denver, 
Colorado  80203,  (303)  837-3720. 

State:  Connecticut. 

Location:  State  Library. 

Contact:  Mr.  Richard  Akeroyd,  State 
Librarian,  231  Capital  Avenue,  Hartford, 
Connecticut  06106,  (203)  566-4301. 

State:  Delaware. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Michael  E.  McLaughlin, 
Deputy  Director,  Administrative  Office  of  the 
Courts,  Carvel  State  Office  Building,  820 
North  French  Street,  11th  Floor,  P.O.  Box 
8911,  Wihniugton,  Delaware  19801,  (302) 
571-2480. 

State:  District  of  Columbia. 

Location:  Executive  Office,  District  of 
Columbia  Courts. 

Contact:  Mr.  Ulysses  Hammond,  Executive 
Officer,  Courts  of  the  District  of  Coliunbia, 
500  Indiana  Avenue,  N.W.,  Washington,  D.C 
20001,(202)879-1700. 

State:  Florida. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Kenneth  Palmer,  State  Court 
Administrator,  Florida  State  Courts  System, 
Supreme  Court  Building,  Tallahassee,  Florida 
32399-1900,  (904)  488-8621. 

State:  Georgia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Robert  L.  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Courts,  The 
Judicial  Council  of  Georgia,  244  Washington 
Street,  S.W.,  Suite  550,  Atlanta,  Georgia 
30334,  (404)  656-5171. 

State:  Hawaii. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Ann  Koto,  Acting  Law 
Librarian,  Supreme  Court  Law  Library,  P.O. 
Box  2560,  Honolulu,  Hawaii  96804,  (808) 
548-4605. 
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State:  Idaho. 

Location:  AOC  Judicial  Educatioa  Library/ 
Sute 

Law  Library  in  Boise. 

Contact:  Ms.  Laura  Pershing.  State  Law 
Librarian,  Idaho  State  Law  Library,  Supreme 
Court  Building,  451  West  State  Street,  Boise, 
Idaho  83720,  (208)  334-3316. 

State:  Illinois. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Brende  I.  Larison,  Supreme 
Court  Library,  Supreme  Court  Building, 
Springfield.  Illinois  62701-1791,  (217)  782- 
2424. 

State:  Indiana. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Constance  Matts,  Supreme 
Court  Librarian,  Supreme  Court  Library.  State 
House,  Indianapolis,  Indiana  46204,  State 
House,  Indianapolis,  Indiana  46204.  (317) 
232-2557. 

State:  Iowa. 

Location:  Administrative  Office  of  the 
Court 

Contact:  Mr.  Jerry  K.  Beatty,  Executive 
Director,  Judicial  Education  and  Planning, 
Administrative  Office  of  the  Courts,  State 
Capital  Building.  Des  Moines,  Iowa  50319, 
(515)  281-6279. 

State:  Kansas. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Fred  Knecht,  Law  Librarian, 
Kansas  Supreme  Court  LilHBry,  301  West 
10th  Street.  Topeka,  Kansas  66613,  (913) 
296-3257. 

State:  Kentucky. 

Location:  State  Law  Lil»wy. 

Contact:  Ms.  Sallie  Howard,  State  Law 
Librarian,  State  Law  Library,  State  Capital, 
Room  200-A,  Frankfort.  Kentucky  40601. 
(502)  564-4848. 

State:  Louisiana. 

Location:  State  Law  Library. 

Contact:  Ms.  Carol  Billings,  Director, 
Louisiana  Law  Library,  301  Loyola  Avenue, 
New  Orleans,  Louisiana  70112,  (504)  568- 
5705. 

State:  Maine. 

Location:  State  Law  and  legislative 
Refiarence  Library. 

Contact:  Ms.  Lynn  E.  Randall,  State  Law 
Librarian,  State  House  Station  43,  Augusta, 
Maine  04333,  (207)  289-1600. 

State:  Maryland. 

Location:  State  Law  Library. 

Contact:  Mr.  Michael  S.  Miller.  Director, 
Maryland  State  Law  Library,  Court  of  Appeal 
Building,  361  Rowe  Boulevard,  Annapolis, 
Maryland  21401,  (301)  974-3395. 

State:  Massachusetts. 

Location:  Middlesex  Law  Library. 

Contact:  Ms.  Sandra  Lindheimer,  Librarian, 
Middlesex  Law  Library,  Superior  Court 
House,  40  Thomdike  Street,  Cambridge, 
Massachusetts  02141,  (617)  494-4148. 

State:  Michigan. 

Location:  Michigan  Judicial  Institute. 

Contact:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute,  222 
Washington  Square  North,  P.O.  Box  30205. 
Lansing,  Michigan  48909,  (517)  334-7804. 

State:  Miimesota. 

Location:  State  Law  Library  (Minnesota 
Judicial  Center). 


Contact:  Mr.  Marvin  R.  Anderson,  State 
Law  Librarian,  Supreme  Court  of  Minnesota, 
25  Constitution  Avenue,  St.  Paul,  Miimeeota 
55155,  (612)  297-2084. 

State:  Mississippi, 

Location:  Mississippi  Judicial  College. 

Contact:  Mr.  Rick  D.  Patt,  Staff  Attorney, 
Mississippi  Judicial  College,  6th  Floor,  3825 
Ridgewood,  Jackson,  Mississippi  39211,  (601) 
982-6590. 

State:  Montana. 

Location:  State  Law  Library. 

Contact:  Ms.  Judith  Meadows,  State  Law 
Librarian,  State  Law  Library  of  Montana, 
Justice  Building,  215  North  Sanders,  Helena, 
Montana  59620,  (406)  444-3600. 

Stoto:  Nebraska. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Joseph  C.  Steele,  State  Court 
AdministratcH',  Supreme  Court  of  Nebraska, 
Administrative  Office  of  the  Courts,  P.O.  Box 
98910,  Lincohi,  Nebraska  68509-8910,  (402) 
471-3730. 

State:  Nevada. 

Location:  National  Judicial  College. 

Contact:  Dean  V.  Robert  Paymat,  National 
Judicial  College,  Judicial  College  Building, 
Univenity  of  Nevada,  Reno,  Nevada  89550, 
(702)  784-6747. 

State:  New  Jersey. 

Location:  New  Jersey  State  Library. 

Contact:  Mr.  Robert  L.  Bland.  Law 
Coordinator,  State  of  New  Jersey,  Department 
of  Education,  State  Library,  185  West  State 
Street,  CN520,  Trenton.  New  Jersey  08625, 
(609)  292-6230. 

State:  New  Mexico. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Thaddeus  Bejnar,  Librarian, 
Supreme  Court  Library,  Post  Office  Drawer  L, 
Santa  Fe,  New  Mexico  87504,  (505)  827- 
4850. 

Sfote:  New  York. 

Location:  Supreme  Coiut  Lilwary. 

Contact:  Ms.  Susan  M.  Wood,  Esq., 
Principal  Law  Librarian,  New  York  State 
Supreme  Court  Law  Library,  Onondaga 
County  Court  House,  Syracuse,  New  York 
13202,  (315)  435-2063. 

State:  North  Carolina. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Louise  Stafford,  Librarian, 
North  Carolina  Supreme  Court  Library,  P.O. 
Box  28006  (by  courier)  500  Justice  Building, 
2  East  Morgan  Street,  Raleigh,  North. Carolina 
27601,  (919)  733-3425. 

State:  North  Dakota. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Marcella  Kramer,  Assistant 
Law  Librarian,  Supreme  Court  Law  Library, 
600  East  Boulevard  Avenue,  2nd  Floor, 
Judicial  Wing,  Bismarck,  North  Dakota 
58505-0530,  (701)  224-2229. 

State:  Northern  Mariana  Islands. 

Location:  Supreme  Court  of  the  Northern 
Mariana  Islands. 

Contact:  Honorable  Jose  S.  Dela  Cruz,  Chief 
Justice,  Supreme  Court  of  the  Northern 
Mariana  Islands,  P.O.  Box  2165.  Saipan,  MP 
96950,  (607)  234-5275. 

State:  Ohio. 

Location:  Supreme  Court  Library. 


Contact:  Mr.  Paul  S.  Fu,  Law  Librarian, 
Supreme  Court  Law  Library,  Supreme  Court 
of  Ohio,  30  East  Broad  Street,  Columbus. 
Ohio  43266-0419,  (614)  466-2044. 

State:  Oklahoma. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Howard  W.  Conyers,  Director, 
Administrative  Office  of  the  Courts,  1915 
North  Stiles,  Suite  305,  Oklahoma  City. 
Oklahoma  73105,  (405)  521-2450. 

State:  Oregon. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  R.  William  Linden,  Jr.,  State 
Court  Administrator,  Supreme  Court  of 
Oregon,  Supreme  Court  Building,  Salem, 
Or^n  97310,  (503)  378-6046. 

State:  Pennsylvania. 

Location:  State  Library  of  Pennsylvania. 

Contact:  Ms.  Betty  Lutz,  Head, 
Acquisitions  Section,  State  Library  of 
Pennsylvania,  Technical  Services,  G46 
Forum  Building,  Harrisburg,  Pennsylvania 
17105,  (717)  787-4440. 

State:  Puerto  Rico. 

Location:  Office  of  Court  Administration. 

Contact:  Mr.  Alfredo  Rivera-Mendoza,  Esq., 
Director,  Area  of  Planning  and  Management, 
Office  of  Court  Administration,  P.O.  Box  917, 
Hato  Rey,  Puerto  Rico  00919. 

State:  Rhode  Island. 

Location:  State  Law  Library. 

Contact:  Mr.  Kendall  F.  Svengalis,  Law 
Librarian,  Licht  Judicial  Complex,  250 
Benefit  Street,  Providence,  Rhode  Island 
02903,  (401)  277-3275. 

State:  South  Carolina. 

Location:  Coleman  Karesh  Law  Library 
(Univeraity  of  South  Carolina  School  of  Law). 

Contact:  Mr.  Bruce  S.  Johnson,  Law 
Librarian,  Associate  Professor  of  Law, 
Coleman  Karesh  Law  Library,  U.S.C  Law 
Center,  Univeraity  of  South  Carolina, 
ColumbU,  South  Carolina  29208,  (803)  777- 
5944. 

State:  Tennessee. 

Location:  Tennessee  State  Law  Library. 

Contact:  Ms.  Donna  C.  Wair,  Librarian, 
Tennessee  State  Law  Library,  Supreme  Court 
Building,  401  Seventh  Avenue  N,  Nashville, 
Tennessee  37243-0609,  (615)  741-2016. 

State:  Texas. 

Location:  State  Law  Library. 

Contact:  Ms.  Kay  Schleuter,  Director,  State 
Law  Library,  P.O.  Box  12367,  Austin,  Texas 
78711,(512)463-1722. 

State:  U.S.  Virgin  Islands. 

Location:  Library  of  the  Territorial  Court  of 
the  Virgin  Islands  (St  Thomas). 

Contact:  Librarian,  The  Library,  Territorial 
Court  of  the  Virgin  Islands,  Post  Office  Box 
70,  Charlotte  Amalie,  St.  lliomas,  U.S.  Virgin 
Islands  00804. 

State:  Utah. 

Location:  Utah  State  Judicial 
Administration  Library. 

Contact:  Ms.  Jennifer  Bullock,  Librarian, 
Utah  State  Judicial  Administration  Library, 
230  South  500  East,  Suite  300,  Salt  Lake  Qty, 
Utah  84102,  (801)  533-6371. 

State:  Vermont. 

Location:  Supreme  Court  of  Vermont 
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Contact:  Mr.  Thomas  ].  Lehner,  Court 
Administrator,  Supreme  Court  of  Vermont, 
111  State  Street,  c/o  Pavilion  Office  Building. 
Montpelier,  Vermont  05602,  (802)  828-3276. 

State:  Virginia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact  Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia, 
Administrative  Offices,  100  North  Ninth 
Street,  Third  Floor,  Richmond,  Viiginia 
23219.  (804)  786-6455. 

State:  .Washington. 

Location:  Washington  State  Law  Library. 

Contact  Ms.  Deborah  Norwood,  State  Law 
Librarian,  Washington  State  Law  Library, 
Temple  of  Justice,  Mail  Stop  AV-02, 
Olympia,  Washington  98504-0502,  (206) 
357-2146. 

State:  West  Virginia. 

Location:  Administrative  Office  of  the 
)      Coiuts. 

Contact  Mr.  Richard  H.  Rosswurm,  Deputy 
Administrative  Director  for  Judicial 
Education,  West  Virginia  Supreme  Court  of 
Appeals,  sute  Capitol,  Capitol  E-400, 
Charleston,  West  Virginia  25305,  (304)  348- 
0145. 

State:  Wisconsin. 

Location:  State  Law  Library. 

Contact  Ms.  Marcia  Koslov,  State  Law 
Librarian,  State  Law  Library,  310  E  State 
Capitol,  P.O.  Box  7881,  Madison,  Wisconsin 
53707,  (608)  266-1424. 

State:  Wyoming. 

Location:  Wyoming  State  Law  Library. 

Contact  Ms.  Kathy  Carlson,  Law  Librarian, 
Wyoming  State  Law  Library,  Supreme  Court 
Building,  Cheyenne,  Wyoming  82002,  (307) 
777-7509. 

National:  American  Judicature  Society. 

Contact  Ms.  Clara  Wells,  Assistant  for 
Information  and  Library  Services,  25  East 
Washington  Street,  Suite  1600.  Chicago, 
Illinois  60602.  (312)  558-6900. 

National:  National  Center  for  State  Courts. 

Contact  Ms.  Peggy  Rogers,  Acquisitions/ 
Serials  Librarian,  300  Newport  Avenue, 
Williamsburg.  Virginia  23187-8798,  (804) 
253-2000. 

National:  Michigan  State  University. 

Contact  Dr.  John  K.  Hudzik,  Project 
Director,  Judicial  Education.  Reference, 
Information  and  Technical  Transfer  Project 
(JERITT),  Michigan  State  University,  560 
Baker  Hall,  East  Lansing,  Michigan  48824, 
(517)  353-8603. 

(Form  SI) 

Appendix  ni 


State  Justice  Institute — Scholarship 
Application 

This  application  does  not  serve  as  a 
registration  for  the  course.  Please  contact  the 
education  provider. 

Applicant  Information 

1.  Applicant  Name:    ■. 

(Last)        (First)        (M) 

2.  Position:    

3.  Name  of  Court:    ., 

4;  Address:  . 

Street/P.O.  Box 

aty       State       Zip  Code 
Street/P.O.  Box 

Oty       State       Zip  Code 

5.  Telephone  No.     ; 


6.  Congressional  District: 

Program  Information 

7.  Course  Name:  

8.  Course  Dates:  

9.  Couree  Provider     

10.  Location  Offiered: 

Estimated  Expenses 

(Please  note,  scholarehips  are  limited  to 
tuition  and  transportation  expenses  to  and 
from  the  site  of  the  course  up  to  a  maximum 
of  $1,500.) 

Tuition:  S 

Amount  Requested:  S    

Transportation:  S 


(Airfore,  trainfare,  or  if  you  plan  to  drive,  an 
amount  equal  to  the  approximate  distance 
and  mileage  rate.) 

Additional  Information 

Please  attach  a  current  resume  or 
professional  summary,  and  answer  the 
following  questions.  (You  may  attach 
additional  pages  if  necessary.) 

1.  How  will  taking  this  coune  benefit  you, 
your  court,  and  the  State's  courts  generally? 

2.  Is  there  any  education  or  training 
currently  available  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 


5.  How  long  have  you  served  as  a  judge  or 
court  manager? 

6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

7.  How  long  has  it  been  since  you  attended 
a  non-mandatory  continuing  professional 
education  program? 

Statement  of  Applicant's  Commitment 

If  a  scholarship  is  awarded,  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
Justice  of  my  State. 

Signature 

Date 

Please  return  this  form  and  Form  S-2  to: 
State  Justice  Institute.  1650  King  Street,  Suite 
600,  Alexandria,  Virginia  22314. 

(Form  S2) 

State  Justice  Institute — Scholarship 
Application — Concurrence 

I 

Name  of  Chief  Justice  (or  Chief  Justice's 

Designee) 

have  reviewed  the  application  for  a 

scholarahip  to  attend  the  program  entitled 

prepared  by,     ^ 

Name  of  Applicant 

and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant's 
participation  in  the  program  would  benefit 
the  State;  the  applicant's  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the  amount 
of  funds  made  available  by  the  State  for 
judicial  education. 

Signature 

Name 

Title  • 

Date 
FormE 
Appendix  IV 

State  Justice  Institute— Project  Budget 


Category 


SJI  funds 


Cash  match 


In-kind  niatch 


Personnel 

Fringe  Benefits , 

Consultant/Contractual 

Travel , 

Equipment 

Supplies  - 

Telephone 

Postage — 

Printing/Photocopying  . 

Audit _ 

Other 
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Category 

SJI  funds 

oasn  fUBicn 

In'^dnd  match 

Indirect  Costs  (%)  ... 

„.. 

$ 

$ 

$ 



Totrt  ..  

$ 

$ 

$ 

rt, --.l^f^    Trjr.| 

$ 

Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


*  Concept  papers  requesting  an  accelerated 
award.  Curriculum  Adaptation  grant 
requests,  and  Technical  Assistance  grant 
requests  should  be  accompanied  by  a  budget 
narrative  explaining  the  basis  for  each  line- 
item  listed  in  the  proposed  budget 

Form  B  (Instructions  on  Reverse  Side) 

AppoMUxV 

State  Justice  Institute— Cmtificate  of  State 
Appnval 

The     

Name  of  State  Supreme  Court  at  Designated 

Agency  (V  Council 

has  reviewed  the  application  entitled  


Preparedby 

Name  of  Applicant 
approves  its  submission  to  the  State  Justice 
Institute,  and 

(    ]    agrees  to  receive  and  administer  and  be 
accountable  fat  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 
(    I    designates 

Name  of  Trial  or  Appellate  Court  or 
Agency 

as  the  entity  to  receive,  administer,  and  be 
accountable  for  all  funds  avrarded  by  the 
Institute  pursuant  to  tlu  application. 

Signature 

Name 

fitie 

Dibe 

Instructions— Fonn  B 

The  State  Justice  Institute  Act  requires  that: 

Each  application  for  funding  by  a  State  or 
local  co\irt  shall  be  approved,  consistent  %vith 
State  law,  by  the  State's  Supreme  Court,  or 
its  designated  agency  or  council,  which  shall 
receive,  administer,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  to  such 
courts.  42  U.S.Q  10705(bX4]. 

Form  B  should  be  sigiied  by  the  Chief 
Judge  or  Chief  Justice  of  the  State  Supreme 
Coiut,  or  by  the  director  of  the  designated  or 
chair  of  the  designated  council.  If  tlw 
designated  agency  or  coimcil  differs  from  the 
designee  listed  in  Appendix  I  to  the  State 
Justice  Institute  Grant  Guideline,  evidence  of 
the  new  or  additional  designation  should  be 
attached. 

The  term  "State  Supreme  Court"  refers  to 
the  court  of  last  resort  of  a  State.  "Designated 


agency  or  council"  refers  to  the  office  or 
judicial  body  which  is  authorized  imder 
State  law  or  by  delegation  from  the  State 
Supreme  Coiirt  to  approve  applications  for 
funds  and  to  receive,  administer  and  be 
accoimtable  for  those  funds. 

Appendix  VI— OlustratiTe  List  of  Modd 
Cnrricnla 

The  following  list  includes  examples  of 
auricula  that  have  been  developed  with 
support  from  SJI,  and  that  might  be— or  in 
some  cases  have  been — successfully  adapted 
for  State-based  education  programs  for  judges 
and  other  court  personnel.  A  list  of  all  SJI* 
supported  education  projects  is  available 
frmn  the  Institute.  Please  also  check  with  the 
JERITT  project  (517/353-8603)  and  with  your 
State  SJI-designated  library  (see  Appendix  0) 
for  infbnnation  on  other  curricula  that  may 
be  appropriate  for  your  State's  needs. 
"Manual  for  Judicial  Writing  Workshop  for 

Trial  Judges"  (University  of  Georgia/ 

Col(H«do  Judicial  Department  SJI-87-018/ 

019) 
"Judicial  Education  Curriculum:  Teaching 

Guides  on  Court  Security,  and  Jury 

Management  and  bnpanelmsnt"  (Institute 

for  Court  Management/National  Center  for 

State  Courts:  SJI-88-053) 
"Caseflow  Management  Principles  and 

Practices"  (Institute  for  Court 

Management/National  Center  far  State 

Courts:  SJI-87-OSe) 
"Adjudication  of  Farm  Credit  Issues"  (Rural 

Justice  Center  SJI-87-4)S9) 
"A  Naticmal  Program  for  Reporting  on  the 

Courts  and  the  Lavr"  (American  Judicature 

Society:  SJI-«8-014) 
"Model  Judicial  Mediation  Training 

Program"  (American  Arbitration 

Association:  SJI-66-078) 
"Domestic  Violence:  A  Curricultun  for  Rural 

Courts"  from  "A  Project  to  Improve  Access 

to  Rural  Courts  for  Victims  of  Domestic 

Violence"  (Rural  Justice  Center  ^-88- 

081) 
"Career  Writing  Program  for  Appellate 

Judges"  (American  Academy  of  Judicial 

Education:  SJI-88-086-P92-1) 
"Judges  Media  Relations  Seminar"  from  "A 

Statewide  Program  for  Improving  Madia 

and  Judicial  Relations"  (Minnesota 

Supreme  Court:  SJI-89-024) 
"Minding  the  Courts  into  the  Twentieth 

Century"  (Michigan  Judicial  Institute:  SJI- 

89-029) 
"Innovative  Juvenile  and  Family  Court 

Training"  (Youth  Law  Center  SJI-87-060, 

SJI-89-039) 
'Troubled  Families,  Troubled  Judges" 

(Brandeis  University:  SJI-89-071) 
"Judicial  Settlement  Manual"  fit>m  "Judicial 

Settlement  Development  of  a  New  Course 

Module,  Film,  and  Instructional  Manual" 

(National  Judicial  College:  SJI-69-089) 


"Judicial  Training  Materials  on  Spousal 
Support";  "Family  Violence:  Ensctive 
Judicial  Intervention";  "Judicial  Training 
Materials  on  Child  Custody  and  Visitation" 
from  "Enhancing  Gender  Fairness  in  the 
State  Courts"  (Women  Judges'  Fund  fat 
Justice:  S)I-89-062) 

"Introduction  to  the  Jurisprudence  of 
Victims'  Rights"  from  "Victim  Rights  and 
the  Judiciary:  A  Training  and 
Implementation  Project"  (National 
Organization  for  Victim  Assistance:  SJI- 
89-083) 

"Fundamental  Skills  Training  Curriculum  for 
Juvenile  Probation  Officers"  (National 
Council  of  Juvenile  and  Family  Court 
Judgfls:  SJI-90-017) 

"Pre-Bench  Training  for  New  Judges" 
(American  Judicature  Society:  SJI-90-028) 

"A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited  Jurisdiction 
Courts"  (National  Center  hi  State  Courts: 
SJI-90-052) 

"The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education"  (National  Council  of 
Juvenile  and  Family  Court  Judgen  SJI-90- 
058) 

"Policy  Alternatives  and  Current  Court 
Practices  in  the  Special  Problem  Areas  of 
Jurisdiction  Ova  the  Family"  from 
"Juvenile  and  Family  Court  Key  Issues 
Quriculum  Enhancement  Project" 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJI-90-066) 

"Gender  Fairness  Faculty  Develo]Mnent 
Workshops"  (National  Judicial  College: 
SJI-eo-077) 

"A  Unified  Orientaticm  and  Mentoring 
Program  for  New  Judges  of  All  Arizona 
Trial  Courts"  (Arinna  Supreme  Court:  SJI- 
90-078) 

"National  Guardianship  Monitcving 
Program"  bam  "AARP  Vohmteers:  A 
Resource  for  State  Guardianship  Services" 
(Association  far  the  Advancement  of 
Retired  Persons:  SJI-01-013) 

"Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth"  (Women  Judges 
Fund  for  Justice:  SJI-8&-062,  SJI-gi-4)19) 

"The  Leadership  Institute  in  Judicial 
Education"  and  "The  Advanced 
Leadership  Institute  in  Judicial  Education" 
(Appalachian  State  University:  SJI-91-021) 

"Managing  Trials  Effectively:  A  Pnjgram  for 
State  Trial  Judges"  (National  Center  fra 
State  Courts/National  Judicial  College:  SJI- 
87-066/067,  SJI-49-054/055,  SJI-gi-025/ 
026) 

"Faculty  Development  Instructional 
Program"  frmn  "Curriculum  Revievr" 
(National  Judicial  College:  SJI-41-039) 

"Legal  Institute  tot  Special  and  Limited 
Jurisdiction  Judges"  (National  Judicial 
College:  SJI-89-043,  SJI-91-040) 

"Managerial  Budgeting  in  the  Courts"; 
"Performance  Appridsal  in  the  Courts"; 
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"Managing  Change  in  the  Courts";  all  three 
from  "Broadening  Educational 
Opportunities  for  Judges  and  Other  Key 
Court  Personnel"  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

"An  Approach  to  Long-Range  Strategic 
banning  in  the  Courts"  (Center  for  Public 
Policy  Studies;  SJl-91-045) 

"Implementing  the  Court-Related  Needs  of 
Older  People  and  Persons  with  Disabilities: 
An  Instructional  Guide"  (National  Judicial 
College:  SJI-91-054) 

"National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal  Curricula" 
(Family  Violence  Prevention  Fund:  SJI-87- 
061,  SJI-89-070,  SJl-91-055) 

"Access  to  Justice:  The  Impartial  Jury  and  the 
Justice  System"  and  "When  Justice  is  Up 
to  You"  fit)m  "Pre-Juror  Education  Project" 
(Consortium  of  Universities  of  the 
Washington  Metropolitan  Area:  SJI-91- 
071) 

"Judicial  Review  of  Administrative  Agency 
Decisions"  National  Judicial  College:  SJI- 
91-080) 


"Strengthening  Rural  Courts  of  Limited 
Jurisdiction"  and  "Team  Training  for 
Judges  and  Clerks"  from  "Rural  Limited 
Jurisdiction  Court  Curriculum  Project 
(Rural  Justice  Center  SJI-90-014,  SJI-91- 
082) 

"Medical/Legal  Issues  in  Juvenile  and  Family 
Courts"  (National  Council  for  Juvenile  and 
Family  Court  Judges:  SJI-91-091) 

"Good  Times,  Bad  Times:  Drugs,  Youth,  and 
the  Judiciary"  (Professional  Development 
and  Training  Center,  Inc.:  SJI-91-og5) 

"Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault" 
(National  Judicial  Education  Prxjgram  to 
Promote  Equality  for  Women  and  Men: 
SJI-92-003) 

"Interbranch  Relations  Workshop"  (Ohio 
Judicial  Conference:  SJI-92-079) 

"Legal  Institute  for  Non-Law  Trained  Judges" 
(Arizona  Supreme  Court:  SJI-92-146) 

"New  Employee  Orientation  Facilitators 
Guide"  from  "The  Minnesota 
Comprehensive  Curriculum  Design  and 
Training  Program  for  Court  Personnel" 
(Minnesota  Supreme  Court:  SJI-92-155) 


"Magistrates  Correspondence  Course" 

(Alaska  Court  System:  SJI-92-156) 
"Southwestern  Judges'  Conference  on 

Environmental  Law"  (University  of  New 

Mexico:  SJl-92-162) 
"Cultural  Diversity  Awareness  in  Nebraska 

Courts"  from  "Native  American 

Alternatives  to  Incarceration  Project" 

(Nebraska  Urban  Indian  Health  Coalition: 

SJI-93-028) 
"A  Videotape  Training  Program  in  Ethics  and 

Professional  Conduct  for  Nonjudicial  Court 

Personnel"  (American  Judicature  Society: 

SJl-93-068) 
"Integrating  Trial  Management  and  Caseflow 

Management"  (Justice  Management 

Institute:  SJI-fl3-214) 
"Civil  and  Criminal  Procedural  Innovations 

for  Appellat  Courts"  (National  Center  for 

State  Courts:  SJI-94-002) 
"Comprehensive  ADR  Curriculimi  for 

Judges"  (American  Bar  Association  SJI-95- 

002) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1320 

Controlling  Papenwork  Burdens  on  the 
Public;  Regulatory  Changes  Reflecting 
Recodification  of  the  Paperwork 
Reduction  Act 

AGENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  the 
Paperwork  Reduction  Act  of  1995.  The 
Act  changes  existing  law  in  several 
significant  ways.  It  makes  more  explicit 
the  responsibilities  of  agencies  in 
developing  proposed  collections  of 
information  and  submitting  them  for 
OMB  review  and  approval.  Among  other 
things  it  requires  agencies  to  seek  public 
comment  concerning  proposed 
collections  of  information  through  60- 
day  notice  to  the  public  before 
submission  for  clearance  by  the  Office 
of  Management  and  Budget  (OMB)  and 
thereafter  to  certify  to  OMB  that  the 
proposed  collection  reduces  to  the 
extent  practicable  and  appropriate  the 
burden  on  respondents  for  small 
business,  local  government,  and  other 
small  entities,  and  indicates  for  each 
recordkeeping  requirement  the  length  of 
time  persons  are  required  to  maintain 
the  records  specified.  The  Act  also 
redefines  "collection  of  information" 
explicitly  to  include  third-party  and 
public  disclosiu«s.  and  changes  a 
niunber  of  definitions  and  other 
provisions.  This  final  rule  amends 
OMB's  existing  paperwork  clearance 
rules  to  reflect  these  and  other 
legislative  changes  made  by  the 
Paperwork  Reduction  Act  of  1995. 
EFFECTIVE  DATE:  October  1.  1995. 
FOfi  FURTHER  INFORMATION  CONTACT:  Mr. 
Jefferson  B.  Hill,  Office  of  Information 
and  Regulatory-  Affairs,  OMB. 
Washington.  D.C.  20503  (202/395- 
7340).  Inquiries  may  be  submitted  via 
facsimile  to  202/395-7285.  Electronic 
mail  inquiries  may  be  submitted  via 
SMTP  to  Hill — J@al.eop.gov  or  via 
X.400  to  G=Jefferson,  S=Hill, 
PRMD=gov+eop,  ADMD+telemail,  C=us. 
Inquiries  submitted  via  electronic  mail 
should  include  the  commenter's  name, 
affiliation,  postal  address,  telephone 
number,  and  e-mail  address  in  the  text 
of  the  message. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Management  and  Budget 
(OMB)  last  issued  5  CFR  Part  1320— 
Controlling  Paperwork  Burden  on  the 


Public— on  May  10, 1988  [53  FR  16618]. 
The  1988  rule  implemented  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511,  44  U.S.C. 
Chapter  35),  as  amended  by  the 
Paperwork  Reduction  Reauthorization 
Act  of  1986  (Pub.  L.  99-500  (October  18, 
1986)  and  99-591  (October  30. 1986), 
section  lOl(m)).  The  rationale 
supporting  the  1988  rule  is  set  forth  at 
53  FR  16618  (May  10,  1988),  52  FR 
27768  (July  23, 1987),  48  FR  13666 
(March  31, 1983).  and  47  FR  39515 
(September  8,  1982). 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  (May  22. 1995)) 
replaced  the  Paperwork  Reduction  Act 
of  1980.  as  amended  in  1986.  The 
Paperwork  Reduction  Act  of  1995  takes 
effect  on  October  1, 1995.  The 
procediutil  requirements  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  in  1986,  continue  to  apply  to 
collections  of  information  approved  by 
OMB  on  or  before  September  30, 1995, 
and  which  have  a  valid  OMB  control 
number  expiring  after  that  date. 

As  a  result  of  this  legislative 
recodification  of  the  Paperwork 
Reduction  Act,  OMB  published 
proposed  changes  to  5  CFR  Part  1320  in 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  June  8, 1995  (60  FR  304381. 
The  NPRM  changed  the  order  and 
structure  of  the  1988  rule  in  order  to 
clarify  agency  and  OMB  responsibilities, 
and  to  elaborate  upon  the  various 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  The  scope  of 
these  proposed  changes,  their  legislative 
basis,  and  their  relation  to  the  1988  rule 
are  described  in  the  NPRM. 

In  response  to  the  NPRM,  OMB 
received  50  comments.  Each  comment 
has  been  considered  in  preparing  this 
final  rule.  In  developing  this 
recodification  of  5  CFR  Part  1320,  OMB 
has  also  relied  upon  its  14  years  of 
practical  experience  in  administering 
the  Paperwork  Reduction  Act  of  1980 
and  upon  its  12  years  of  implementing 
5  CFR  Part  1320. 

Some  of  the  comments  received  were 
of  an  administrative  nature — that  is, 
comments  fi-om  agency  staff  requesting 
further  elaboration  or  explanation  of 
how  the  paperwork  clearance  process 
will  work  administratively.  OMB  staff 
have  met  with  and  are  continuing  to 
meet  with  agency  staff  in  order  to 
answer  this  type  of  question.  OMB  also 
notes  that,  in  January  1989.  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  OMB  issued  an  Information 
Collection  Review  Handbook,  which 
was  designed  to  offer  detailed  guidance 
to  agency  staff  and  the  public  on  OMB's 
paperwork  clearance  process.  It  is 
OMB's  intention  to  review  and  update 


that  Handbook  in  light  of  the  Paperwork 
Reduction  Act  of  1995  and  these 
implementing  regulations,  and — in  that 
document — provide  more  detailed 
elaboration  and  explanation. 

Significant  comments  received  in 
response  to  the  NPRM,  and  any 
significant  changes  are  discussed  below. 

B.  Legislative  Intent 

In  issuing  this  final  rule,  OMB  is  fully 
cognizant  of  the  legislative  intent  of  the 
draftsmen  of  the  Paperwork  Reduction 
Act  of  1995:  "To  the  extent  the  revision 
is  a  restatement  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended  in 
1986,  the  legislation  is  a  reaffirmation  of 
the  law's  scope,  ujiderlying  purposes, 
requirements,  and  legislative  history.  It 
is  the  intent  of  the  [Senate]  Committee 
that  the  Act's  prior  legislative  history 
remain  unchanged  and  continue  to  be 
viewed  [as]  an  important  explanation  of 
the  Congressional  intent  underpinning 
the  Act's  provisions"  (S.  Rpt.  104-8,  p. 
35;  see  H.  Rpt.  104-37,  p.  35;  H.  Rpt. 
104-99,  pp.  27-28). 

C.  Significant  Comments  or  Changes 

1.  Proposed  §  1320.1  ("Purpose"):  A 
comment  suggested  that  the  last 
sentence  of  the  statement  of  purpose 
more  closely  track  the  text  of  44  U.S.C. 
3501(1)  and  (2).  The  final  rule  is 
modified  accordingly. 

2.  Proposed  §  1320.3(c)(1)  (Definition 
of  "collection  of  information"):  Several 
comments  questioned  the  need  for  the 
provision  in  proposed  §  1320.3(c)(1)  to 
the  effect  that  a  collection  of 
information  may  include  "any  other 
techniques  or  technological  methods 
used  to  monitor  compliance  with 
agency  requirements". 

This  provision  was  added  in 
recognition  that  Federal  agencies  now 
collect,  and  in  the  future  will 
increasingly  collect  information  by 
having  respondents  use  a  wide  variety 
of  automated,  electronic,  mechanical, 
and  other  technological  means — as  well 
as  the  more  traditional  paper  forms  and 
interviews — ^to  demonstrate  compliance 
with  agency  requirements.  Congress  was 
fully  aware  of  the  increased  respondent 
use  of  technology  to  collect,  process, 
and  disclose  information  to  an  agency  or 
the  public.  In  the  Paperwork  Reduction 
Act,  a  "collection  of  information"  is 
defined  to  mean  "the  obtaining  *  *  *  or 
requiring  the  disclosure  to  third  parties 
or  the  public"  of  facts  or  opinions, 
"regardless  of  form  or  format"  (44 
U.S.C.  3502(3)(A)).  The  Congressional 
Committees  explained  that  "the  phrase 
'regardless  of  form  or  format' *  *  * 
clarifies  that  regardless  of  the 
instrument,  media,  or  method  of  agency 
action,  a  collection  of  information  is  any 
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agency  action  that  calls  for  *  *  * 
identical  reporting  or  recordkeeping 
requirements,  or  third  party  information 
disclosure  requirements.  *  *  *  It  also 
includes  information  collection 
activities  regardless  of  whether  the 
collection  is  formulated  or 
commimicated  in  written,  oral, 
electronic  or  other  form"  (H.  Rpt.  104- 
37,  p.  36;  see  S.  Rpt.  104-8,  p.  37).  This 
same  awareness  is  reflected  in  the 
definition  of  "burden"  in  the  1995  Act, 
which  expressly  includes  the  burden  of 
"acquiring,  installing,  and  utilizing 
technology  and  systems"  (44  U.S.C. 
3502(2)(B)).  The  Committees  stated  their 
intent  to  have  the  definition  of  burden 
include  "the  resources  expended  for 
•  *  *  acquiring,  installing,  and 
utilizing  technology  to  gather,  obtain, 
compile,  or  report"  information  (H.  Rpt. 
104-37;  see  S.  Rpt.  104-8,  p.  35). 

The  final  rule,  in  §  1320.3(c)(1),  is 
modified  to  make  it  dear  that,  unless 
exempted,  all  agency  collections  of 
information  are  subject  to  OMB  review 
and  approval  under  the  Paperwork 
Reduction  Act,  regardless  of  form  or 
format,  and  regardless  of  whether  the 
collections  are  implemented  through 
paper,  voice,  automation,  electronics,  or 
Other  technological,  scientific,  or 
mechanical  collection  techniques. 

3.  Proposed  §  1320.3(c)(3)  (Definition 
of  "collection  of  information"): 
Proposed  §  1320.3(c)(3)  provided  that  a 
"collection  of  information"  includes 
questions  posed  to  agencies, 
instnunentalities,  or  employees  of  the 
United  States,  if  the  results  are  to  be 
used  for  "general  statistical  purposes." 
Several  comments  suggested  that  it 
would  be  useful  to  define  "general 
statistical  purposes,"  consistent  with 
historical  practice. 

The  legislative  history  of  the  1980  Act 
is  helpful.  "As  used  in  the  definition  (of 
collection  of  information],  'general 
Statistical  purposes'  is  intended  to  have 
precisely  the  same  meaning  as 
'statistical  compilations  of  general 
public  interest'  as  the  phrase  appears  in 
the  original  [Federal]  Reports  Act"  (See 
S.  Rpt.  96-930,  pp.  38-39). 

Accordingly,  in  the  final  rule,  a 
defining  clause  consistent  with  this 
legislative  history  has  been  added  to 
$  1320.3(c)(3).  The  clarification  is 
intended  to  distinguish  between 
statistics  collected  for  publication  for 
the  general  public  (such  as  studies  of 
the  Federal  workforce  made  by  the 
Office  of  Personnel  Management)  and 
internal  statistics  (information  solicited 
from  employees  to  support  management 
purposes  such  as  improving  customer 
•ervice  or  conducting  internal  audits  of 
•gency  performance). 


4.  Proposed  §  1320.3(f)(3)  (Definition 
of  "display")  and  proposed 
§  1320.5(b)(2)(ii)(C):  The  proposed  rule 
in  §  1320.3(f)(3)  stated  that,  in  the  case 
of  collections  of  information  published 
in  regulations  in  the  Federal  Register, 
an  agency  may  "display"  the  OMB 
control  number  by  publishing  it  in  the 
preamble  or  the  regulatory  text  for  the 
final  rule,  in  a  technical  amendment  to 
the  final  rule,  in  a  separate  notice 
armouncing  OMB  approval  of  the 
collection  of  information,  and/or  in  the 
Code  of  Federal  Regulations.  The 
proposed  rule  also  recommended  that, 
for  ease  of  reference,  the  agency  also 
publish  the  control  number  in  the  Code 
of  Federal  Regulations,  even  when  the 
agency  has  already  "displayed"  the 
control  number  bypublishing  it  in  the 
Federal  Register.  Ine  proposed  rule 
contained  a  similar  provision  at 
§  1320.5(b)(2)(ii)(C)  regarding  the 
requirement  to  inform  potential 
respondents  that  they  are  not  required 
to  respond  to  the  collection  of 
information  unless  it  displays  a  valid 
control  number. 

A  comment  stressed  that  the  Code  of 
Federal  Regulations  does  not  function 
independently  of  the  Federal  Register. 
Specifically,  the  comment  pointed  out 
that  materials  that  are  in  the  preamble 
for  a  final  rule,  or  in  a  general  notice  in 
the  Federal  Register,  vdll  not  be 
codified  in  the  Code  of  Federal 
Regulations.  For  this  reason,  the 
comment  expressed  concern  that  the 
proposed  rule's  language  might  wrongly 
suggest  that  materials  which  are 
published  in  a  preamble  or  in  a  notice 
indicating  OMB  approval  would  be 
codified  in  the  Code  of  Federal 
Regulations. 

The  comment's  point  is  well  taken.  To 
avoid  any  ambiguity  or  confusion  on 
this  matter,  §  1320.3(f)(3)  and 
§  1320.5(b)(2)(ii)(C)  are  revised  in  the 
final  rule,  and  additional  background 
explanation  is  included  in  this 
preamble. 

With  respect  to  §  1320.3(f)(3),  this 
provision  has  been  revised  to  make  clear 
that,  for  purposes  of  the  Act,  an  agency 
satisfies  the  requirement  to  "display" 
the  OMB  control  niunber  if  the  control 
number  is  published  in  the  Federal 
Register  or,  alternatively,  if  the  control 
number  is  published  in  the  Code  of 
Federal  Regulations.  Either  form  of 
publication  satisfies  the  requirement  to 
"display"  the  control  number.  Both  are 
not  required.  A  similar  revision  has 
been  made  to  §  1320.5(b)(2)(ii)(C). 

As  additional  background 
explanation,  consider  the  application  of 
§  1320.3(f)(3).  If  the  agency  publishes 
(and  thus  "displays")  the  control 
number  in  the  Federal  Register  as  part 


of  the  regulatory  text  for  the  final  rule 
or  in  a  technical  amendment  to  the  final 
rule,  then  the  Office  of  the  Federal 
Register  will  automatically  place  the 
control  number  in  the  Code  of  Federal 
Regulations.  By  contrast,  if  the  agency 
publishes  (and  thus  "displays")  the 
control  number  in  the  Federal  Register 
as  part  of  the  preamble  for  the  final  rule 
or  in  a  separate  notice  announcing  that 
OMB  has  approved  the  collection  of 
information,  then  the  Office  of  the 
Federal  Register  will  not  automatically 
place  the  control  number  in  the  Code  of 
Federal  Regulations.  In  the  latter 
situation,  although  the  agency  has 
already  "displayed"  the  control  niunber 
by  publishing  it  in  the  preamble  or  in 
a  separate  notice,  OMB  recommends  for 
ease  of  future  reference  that  the  agency 
also  place  the  control  number  in  a  table 
or  codified  section  to  be  included  in  the 
Code  of  Federal  Regulations.  In  addition 
to  aiding  in  future  reference,  such  g 
table  or  codification  section  would  itself 
constitute  an  alternative  form  of 
"display."  The  placement  of  the  control 
number  in  regulations  is  governed  by  a 
regulation  issued  by  the  Administrative 
Committee  of  the  Federal  Register,  at  1 
CFR  21.35.  The  same  background 
principles  apply  to  the  application  of 
§1320.5(b)(2)(ii)(C). 

5.  Proposed  §  1320.3(h)(1)  (Definition 
of  "information"):  In  the  NPRM,  OMB 
clarified  the  exemption  for 
"certifications"  in  proposed 
§  1320.3(h)(1)  to  ensure  that  the 
exempted  certification  is  used  only  to 
identify  an  individual  in  a  routine,  non- 
intrusive,  non-biu-densome  way.  OMB 
further  stated  that  the  exemption  is  not 
to  be  available  for  a  certification  that 
substitutes  for  a  collection  of 
information  to  collect  evidence  of,  or  to 
monitor,  compliance  with  regulatory 
standards. 

A  comment  objected  to  the  burden  of 
agency  certification  requirements  and, 
while  supportive  of  the  proposed 
clarification,  suggested  the  following 
amendment:  "A  certification  that 
requires  more  than  the  identity  of  the 
respondent,  the  date,  the  resp>ondent's 
address,  and  the  nature  of  the 
instrumwit  will  be  considered  to  be 
'information'  imless  and  until  the 
Agency  demonstrates  and  OMB 
determines  that  it  is  not  'information' 
following  OMB  review  and  public 
comment  in  accordance  with  the 
requirements  of  §  1320.11."  On  the 
other  hand,  another  comment  suggested 
that  the  use  of  certifications  in  lieu  of 
detailed  records  is  a  way  to  reduce,  to 
the  lowest  possible  level,  the  biuden 
imposed  on  respondents,  and  that  a 
certification  of  compliance  with  a 
regulatory  requirement  is  a  de  minimis 


44880      Federal  Register  /  Vol.  60,  No.  167  /  Tuesday.  August  29,  1995  /  Rules  and  Regulations 


activity  compared  to  full  recordkeeping. 
This  commenter  suggested  that  the 
certification  exemption  be  broadened  to 
include  any  certification  of  compliance 
with  a  regulatory  requirement. 

Given  mat  the  issue  in  dispute 
involves  paperwork  burdens — which  is 
one  of  the  primary  issues  that  OMB  is 
to  evaluate  under  the  Paperwork 
Reduction  Act,  it  is  appropriate  for 
OMB  to  review  such  certifications  in 
order  to  evaluate  the  burden  involved 
and  balance  those  concerns  against 
agency  need.  For  example,  the  one 
commenter  stated  that  certification 
requirements  impose  less  burden  than 
full  recordkeeping  requirements.  The 
imposition  of  less  buiden  would  of 
course  be  an  important  consideration  in 
evaluating  a  proposed  certification 
requirements  under  the  "practical 
utility"-"biutlen"  criteria.  However,  the 
fact  that  certification  requirements  may 
impose  less  burden  than  full 
recordkeeping  does  not  argue  for 
exempting  them  altogether  from  review. 
With  respect  to  the  other  commenter's 
suggested  amendment,  OMB  believes 
that  the  provision  in  the  NPRM  should 
address  the  commenter's  fundamental 
concerns.  Before  concluding  that  the 
provision  should  be  revised  further, 
OMB  prefers  to  see  whether  any  issues 
arise  in  implementing  this  provision  in 
the  context  of  concrete  sitiiations.  The 
final  rule  is  left  unchanged. 

6.  Proposed  §  1320.3(k)  (Definition  of 
"person"):  In  proposed  §  1320.3(k),  the 
definition  of  "person"  included 
"corporation  (including  operations  of 
government-owned,  contractor-operated 
facilities)."  One  comment  suggested  that 
"Government-owned  contractor- 
operated  facilities  contractors"  should 
be  excluded  from  this  definition  of 

person. 

This  portion  of  proposed  §  1320.3(k) 
is  identical  to  that  found  in  the  OMB 
regulations  since  1983  (see  5  CFR 
1320.7(p)  (1984);  5  CFR  1320.7(n) 
(1989)).  As  OMB  explained  in  1983:  "In 
response  to  a  request  for  clarification, 
the  term  'person'  has  been  defined  to 
include  'operations  of  government- 
owned  contractor-operated  facilities.' 
Such  operations  are  specifically 
excepted  itom  the  statutory  definition  of 
'agency,'  see  44  U.S.C.  3502(1)  ((1981)). 
Since  they  are  not  agencies,  but  are 
private  businesses  faUing  within  the 
purposes  of  the  Act,  they  are  covered  as 
'persons' "  (48  FR 13677  [March  31, 
1983]).  Since  Congress  did  not 
substantively  amend  the  definitions  of 
"agency"  and  "person"  in  the  1995  Act, 
the  final  rule  is  left  unchanged. 

7.  Proposed  §  1320.4  ("Coverage"):  In 
the  NPRM,  OMB  pointed  out  that,  for 
certain  agency  offices,  including  Chief 


Financial  Officers  or  Inspectors  General, 
an  investigation  (a  term  used  in  44 
U.S.C  3518(c)(1)  and  (2))  often  carries 
the  title  of  "audit"  (a  term  used  in  the 
Inspector  General  Act,  Section  3(a),  5 
U.S.C.  App.  3).  Several  Inspectors 
General  suggested  that  the  scope  of  the 
exemptions  should  make  specific 
reference  to  the  word  "audit."  The  final 
rule  is  modified  accordingly,  with 
equivalent  amendments  to 
§  1320.4(a)(2),  §  1320.4(b),  and 
§  1320.4(c).  'These  changes  are  made  for 
clarification;  no  substantive  change  is 
intended. 

8.  Proposed  §  1320.6(e)  ("Public 
Protection"):  In  the  NPRM,  OMB  stated 
in  proposed  §  1320.6(e)  that  the  Act's 
"public  protection"  provision  in  44 
U.S.C.  3512  "does  not  preclude  the 
imposition  of  a  penalty  on  a  person  for 
failing  to  comply  with  a  collection  of 
information  that  is  imposed  on  the 
{>erson  by  statute".  The  proposed 
regulation  also  provided  two  examples 
of  such  a  statute:  26  U.S.C.  6011(a)  and 
42  U.S.C.  6938(c). 

In  the  preamble  of  the  NPRM,  OMB 
explained  that  the  proposed  provision 
"is  based  on  the  principle  announced  by 
the  courts  in  several  cases  which 
addressed  the  issue  of  whether  the 
public  protection  provided  by  44  U.S.C. 
3512  could  preclude  the  Federal 
government  from  prosecuting  persons 
for  their  failiue  to  perform  paperwork 
duties  imposed  upon  them  by  statute. 
*  *  *  In  those  cases,  the  courts 
concluded  that  Congress,  in  enacting  the 
Paperwork  Reduction  Act,  did  not 
intend  to  require  itself  to  comply  with 
the  requirements  of  that  Act  (and  seek 
and  obtain  OMB  approval)  whenever 
Congress  decided  to  impose  a 
paperwork  requirement  on  persons 
directly  by  statute."  60  FR  at  30441. 
Thus,  the  preamble  described  proposed 
§  1320.6(e)  as  stating  the  principle 
"where  Congress  imposes  a  collection  of 
information  directly  on  persons,  by 
statute  (as  in  those  two  statutory 
examples  in  the  proposed  regulation], 
then  the  public  protection  provided  by 
proposed  §  1320.6(a)  would  not 
preclude  the  imposition  of  penalties  for 
a  person's  failure  to  comply  with  the 
statutory  mandate."  Id.  "The  preamble 
concluded  by  noting  that  "(tjhis 
principle,  however,  does  not  extend  to 
situations  in  which  a  statute  authorizes, 
or  directs,  an  agency  to  impose  a 
collection  of  information  on  persons, 
and  the  agency  does  so.  In  such  cases, 
the  agency  is  obligated  to  comply  with 
the  Paperwork  Reduction  Act  of  1995  in 
imposing  the  paperwork  requirement 
(just  as  the  agency  must  comply  with 
other  applicable  statutes — e.g.  the 
Administrative  Procedure  Act  in  the 


case  of  regulations),  and  the  public 
protection  provided  by  proposed 
§  1320.6(a)  would  apply  to  such 
paperwork  requirements."  Id. 

OMB  received  four  comments 
regarding  proposed  §  1320.6(e).  These 
comments  criticized  the  provision  as 
either  too  broad  or  too  narrow.  For  the 
reasons  stated  below,  the  final  rule 
adopts  the  provision  as  proposed. 

Tnree  comments  objectea  to  proposed 
§  1320.6(e)  as  being  too  broad.  They 
stated  that  proposed  §  1320.6(e)  would 
undermine  agency  compliance  with  the 
Paperwork  Reduction  Act's 
requirements.  These  commenters 
understood  proposed  §  1320.6(e)  to 
mean  that  agencies  would  not  be 
required  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  with  regard  to  paperwork 
requirements  that  agencies  impose  in 
connection  vfiA  those  statutes  in  which 
Congress  has  imposed  collections  of 
information  directly  on  persons.  These 
comments  objected  to  such  a  reading  of 
the  Act,  pointing  out  that  Congress 
intended  the  agencies  to  comply  with 
the  Act's  requirements  with  regard  to  all 
of  their  collections  of  information, 
including  those  mandated  by  statute.  As 
one  comment  stated:  "Even  if  a 
collection  is  mandated  by  statute,  the 
law  requires  that  the  specifics  be  put  out 
for  public  comment  and  subjected  to 
OMB  review."  For  this  reason,  that 
comment  objected  that  proposed 
§  1320.6(e)  "creates  an  unnecessary 
loophole  and  is  a  back  door  signal  to 
agencies  to  declare  that  their  collection 
requirements  are  mandated  by  statutory 
action  and  therefore  not  subject  to 
public  comment  and  OMB  review." 
Another  comment  made  the  same 
objection,  stating  that  proposed 
§  1320.6(e)  "would  enable  federal 
agencies  to  imdermine  and  avoid 
fundamental  requirements  of  this  law 
[i.e.,  the  Paperwork  Reduction  Act]  by 
mere  assertion  that  collections  of 
information  were  statutorily  mandated." 
Finally,  the  third  comment  stated  that 
the  "plain  meaning"  of  44  U.S.C.  3512 
"is  clear  and  unambiguous;  the 
regulations  should  be  revised  to  make  it 
clear  that  a  valid  OMB  control  number 
and  the  notice  that  one  does  not  have  to 
comply  if  a  valid  control  number  is  not 
displayed  should  be  required  on  all 
covered  information  requests  from  the 
Federal  government, ' ' 

In  addition  to  the  three  comments  that 
criticized  proposed  §  1320.6(e)  as  being 
too  broad,  OMB  received  one  comment 
that  took  the  contrary  view,  contending 
that  proposed  §  1320.6(e]  was  too 
narrow.  In  summarizing  proposed 
§  1320.6(e),  this  comment  stated  that 
"1320.6(e)  provides  that  the  public 
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protection  provision  does  not  apply  to 
noncompliance  with  collections  of 
information  imposed  on  persons  by 
statute.  The  preamble  (at  30441) 
explains  that  the  scope  of  this  firovision 
is  limited  to  collections  of  information 
imposed  'on  persons  directly  by  statute' 
and  'does  not  extend  to  situations  in 
which  a  statute  *  *  •  directs  an  agency 
to  impose  a  collection  of  information  on 
persons,  and  the  agency  does  so.'" 
(Emphasis  supplied  in  comment.) 
According  to  the  comment,  "This 
distinction  *  *  *  is  not  supported  by 
the  case  law,"  which  in  this 
commenter's  view,  "simply 
distinguishes  collections  of  information 
mandated  by  Congress  in  statute  from 
those  imposed  by  regulation  under  an 
agency's  discretionary  authority."  For 
this  reason,  the  comment  concluded 
that  proposed  §  1320.6(e)  was  too 
narrowly  drawn,  and  should  be 
broadened:  "Thus,  the  scope  of  section 
1320.6(e)  should  cover  all  collections  of 
information  specifically  mandated  by 
statute,  regardless  of  whether  Congress 
imposes  them  on  persons  directly  or 
through  an  agency." 

Witn  respect  to  the  criticism  that 
proposed  §  1320.6(e)  is  too  broad,  OMB 
did  not  intend  in  proposed  §  1320.6(e) 
or  in  the  preamble  of  the  NPRM  to 
suggest  that  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply 
to  agency  paperwork  requirements  that 
implement  mandates  that  Congress 
imposes  on  persons.  We  agree  with 
these  comments  that  the  legislative 
history  to  the  Paperwork  Reduction  Act 
of  1980  indicates  the  Act's  broad 
coverage  with  respect  to  agency 
collections  of  information:  "Unless  the 
collection  of  information  is  specifically 
required  by  statutory  law  the  Director's 
determination  is  final  for  agencies 
which  are  not  independent  regulatory 
agencies.  The  fact  the  collection  of 
information  is  specifically  required  by 
Statute  does  not,  however,  relieve  an 
agency  of  the  obligation  to  submit  the 
proposed  collection  for  the  Director's 
review  "  (S.  Rpt.  96-930,  at  p.  49). 

Accordingly,  OMB's  1983  regulations 
implementing  the  1980  Act  stated  that 
"OMB  will  consider  necessary  any 
collection  of  information  specifically 
mandated  by  statute  or  court  otdex,  but 
will  independently  assess  anv  collection 
of  information  to  the  extent  that  the 
agency  exercises  discretion  in  its 
implementation"  (5  CFR  1320.4(c)(1) 
(1984)).  This  provision  has  remained  in 
OMB's  regulations  since  then. 
Moreover,  it  was  included  in  the 
proposed  rule  at  §  1320.5(e)(1),  where  it 
is  found  in  the  final  rule  issued  today. 

OMB's  intention  in  proposed 
§  1320.6(e)  was  therefore  not  to  exempt 


any  agency  collections  of  information 
from  the  requirements  of  the  Paperwork 
Reduction  Act.  Instead,  our  intention 
was  to  address  the  consequences  under 
the  Act's  public  protection  provision  if 
an  agency  fails  to  comply  with  the  Act's 
requirements  with  respect  to  a 
particular  collection  of  information.  In 
the  cases  that  OMB  discussed  in  the 
NPRM,  the  courts  held  that  an  agency's 
failure  to  comply  with  the  Act  cannot 
preclude  the  enforcement  of  a 
requirement  that  Congress  in  a  statute 
has  imposed  on  persons.  The  reason  for 
this  conclusion,  as  those  courts 
explained  (see  60  FR  30441),  was  that 
Congress  did  not  subject  its  law-making 
process  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

m  other  words.  Congress  in  the 
Paperwork  Reduction  Act  did  not 
provide  that  Congress  must  comply  with 
the  Act's  requirements,  which  include 
seeking  and  obtaining  OMB  approval 
(and  periodic  reapproval).  when 
Congress  passes  a  law  that  imposes 
paperwork  requirements  on  the  public. 
OMB  does  not  review  laws  for 
compliance  with  the  Paperwork  Act. 
and  thus,  laws  do  not  have  to  display 
OMB  control  numbers  and  do  not 
require  subsequent  OMB  review  and 
approval  at  least  once  every  three  years. 

"This  is  not  to  say  that  an  agency's 
implementing  forms,  regulations,  and 
other  directives  to  the  public  are  exempt 
from  the  Act's  requirements;  those 
implementing  forms,  regulations,  and 
directives  are  indeed  subject  to  the  Act's 
requirements.  However,  it  does  mean 
that  an  agency's  failure  to  comply  with 
the  Act  cannot  preclude  the 
enforcement  of  a  statute  that  imposes 
paperwork  requirements  on  persons. 
Otherwise,  agency  officials,  by  failing  to 
satisfy  their  statutory  obligations,  would 
have  the  power  to  nullify  a  requirement 
that  Congress  imposes  on  persons  by 
statute.  The  Act's  public  protection 
provision  does  not  have  such  a  reach. 

Accordingly,  as  we  have  clarified 
above,  proposed  §  1320.6(e)  does  not 
exempt  any  agency,  collections  of 
information  from  the  Act's 
requirements.  We  believe  that,  with  this 
clarification,  we  have  addressed  the 
main  concerns  that  were  expressed  by 
the  three  commenters  who  considered 
proposed  §  1320.6(e)  to  be  too  broad.  To 
the  extent  that  the  comments  are 
suggesting  that  the  Act's  public 
protection  provision  precludes  the 
Govenunent  from  enforcing  duties  that 
Congress  imposes  on  persons  by  statute, 
we  believe  that  the  Act  does  not  support 
such  an  interpretation,  for  the  reasons 
outlined  above. 

With  respect  to  the  one  comment  that 
criticized  proposed  §  1320.6(e)  as  being 


too  narrow,  we  believe  that  the 
suggestion  in  this  comment  is  contrary 
to  the  Congressional  intent  behind  the 
Act's  public  protection  provision  and  is 
contrary  to  administrative  practice 
generally.  As  noted  above,  this  comment 
asserts  that  the  case  law  discussed  in 
the  proposed  rule's  preamble  "simply 
distinguishes  collections  of  information 
mandated  by  Congress  in  statute  from 
those  imposed  by  regulation  under  an 
agency's  discretionary  authority." 
According  to  the  comment,  "the  scope 
of  section  1320.6(e)  should  cover  all 
collections  of  information  specifically 
mandated  by  statute,  regardless  of 
whether  Congress  imposes  them  on 
persons  directly  or  through  an  agency." 
In  other  words,  whereas  OMB's 
proposed  §  1320.6(e)  stated  that  the 
public  protection  provision  does  not 
apply  to  paperwork  requirements  that 
Congress  imposes  upon  persons  by 
statute,  the  commenter's  view  is  that  the 
public  protection  provision  also  does 
not  apply  to  any  paperwork  requirement 
that  an  agency  imposes  on  persons  in 
response  to  a  statutory  requirement  that 
the  agency  impose  such  a  requirement. 

OMB  does  not  agree  with  this  reading 
of  the  Act.  As  we  explained  above, 
statutes  are  not  subject  to  the  Paperwork 
Reduction  Act.  Therefore,  Congress  does 
not  have  to  seek  and  obtain  OMB 
approval  for  the  statutes  that  Congress 
enacts,  and  the  Act's  public  protection 
provision  cannot  preclude  the 
enforcement  of  a  statute  that  imposes 
paperwork  requirements  on  {>ersons.  It 
is  an  entirely  different  matter  when 
Congress  in  a  statute  requires  an  agency 
to  impose  a  paperwork  requirement  on 
persons. 

In  this  regard,  moreover,  the 
comment's  suggested  reading  of  the 
public  protection  provision  would 
substantially  narrow  its  scope.  Agencies 
impose  many  collections  of  information 
in  response  to  mandates  that  they 
receive  from  Congress  (although,  as 
OMB's  regulation  indicates,  see 
§  1320.5(e)(1),  these  mandates  may  leave 
agencies  with  varying  degrees  of 
discretion).  Nothing  in  the  Act's  public 
protection  provision  supports  the 
comment's  suggested  distinction 
between  agency  action  that  is 
"mandated  by  Congress"  and  agency 
action  that  is  "discretionary,"  just  as 
there  is  no  such  distinction  in  the 
Administrative  Procedure  Act. 

In  siun,  an  agency's  failure  to  comply 
with  the  Paperwork  Reduction  Act 
cannot  override  a  statutory  obligation  on 
persons  that  Congress  imposes  on 
persons  through  statute.  By  contrast,  an 
agency's  failure  to  comply  with  the 
requirements  that  Congress  imposes  on 
the  agency  in  one  statute  (in  this  case. 
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the  Paperworic  Reduction  Act)  can 
preclude  the  Government  firom 
enforcing  a  requirement  that  the  agency 
has  imposed  on  persons,  including 
when  the  agency  has  imposed  the 
requirement  in  order  to  comply  with  a 
statutory  obligation  that  Congress 
imposed  on  the  agency  in  another 
statute. 

9.  Proposed  §  1320.7(a)  and  (b) 
("Agency  head  and  Senior  Official 
responsibilities"):  In  the  NPRM,  0MB 
recognized  that  the  Inspectors  General 
have  an  important  statutory  function 
that  requires  independence  in  the 
conduct  of  their  work.  0MB  sought 
public  comment  on  how  best  to 
implement  the  objectives  of  the 
Paperwork  Reduction  Act  of  1995  while 
maintaining  the  practical  ability  of  the 
Inspectors  General  to  perform  their 
statutory  functions.  (60  FR  30440.) 

All  the  Inspectors  General  wh&- 
responded  and  one  private  party  were 
concerned  about  the  need  to  protect  the 
statutory  independence  of  Inspectors 
General,  which  is  based  on  two  sections 
of  the  Inspector  General  Act  (5  U.S.C 
App.  3).  First,  "each  Inspector  General 
*  *  *  is  authorized  *  *  *  to  make  such 
investigations  and  reports  relating  to  the 
administration  of  the  programs  and 
operations  of  the  applicable 
establishment  as  are,  in  the  judgment  of 
the  Inspector  General,  necessary  or 
desirable"  (Sec.  6(a)(2)).  Second,  "each 
Inspector  General  shall  report  to  and  be 
under  the  general  supervision  of  the 
head  of  the  establishment  involved  or, 
to  the  extent  such  authority  is  delegated, 
to  the  officer  next  in  rank  below  such 
head,  but  shall  not  report  to,  or  be 
subject  to  supervision  by,  any  other 
officer  of  sudb  establishment"  (Sec 
3(a)). 

On  the  other  hand,  a  comment 
suggested  that  "imless  the  information 
requested  by  the  Inspectors  General  falls 
into  one  of  the  categories  of  information 
expressly  excluded  from  coverage  by  the 
(Paperwork  Reduction]  Act  under 
sections  3502(3)  and  3518(c)(1)  (of  title 
44,  U.S.C],  the  Inspecton  General  must 
comply  with  the  PRA  and  implementing 
regulations."  Two  other  comments 
expressed  similar  views. 

One  issue  of  ]}articular  concern  to  the 
Inspectors  General  was  that  involving 
proposed  §  1320.4,  discussed  above.  A 
second  issue  was  a  suggestion  in  the 
comments  that  Inspectors  General  be 
added  to  the  list  of  agencies  that  are 
designated  as  independent  regulatory 
agencies  (see  44  U.S.C  3502(5)  and  5 
CFR  1320.3(g)).  With  respect  to  this 
suggestion,  0MB  does  not  beUeve  that 
the  Inspectors  General  qualify  as  a 
"similar  agency  designated  by  statute  as 
a  Federal  independent  regulatory 


agency  or  commission"  under  the 
statute. 

A  third  issue  of  particular  concern 
involves  proposed  §  1320.7(a)  and  (b), 
and  the  relationship  of  the  agency  head, 
the  Senior  Official,  and  the  Inspector 
General's  office.  Under  proposed 
§  1320.7(a)  and  (b).  the  head  of  each 
agency  is  responsible  for  carrying  out 
agency  responsibilities  under  this  Act, 
but  either  may  designate  a  Senior 
Official  to  carry  out  these 
responsibilities  or  "may  retain  fiill 
undelegated  review  authority  for  any 
component  of  the  agency  which  by 
statute  is  required  to  be  independent  of 
any  agency  official  below  the  agency 
head"  (proposed  §  1320.7(b)).  0MB 
explained  the  need  for  the  agency  head 
to  retain  full  imdelegated  review 
authority  in  1982:  "Section  3506  of  the 
(Paperwork  Reduction]  Act  must  be 
accommodated  to  other  laws  concerning 
intra-agency  structures,  by  providing 
that  an  agency  head  may  retain  full 
undelegated  review  authority  for  any 
component  of  the  agency  which  by 
statute  is  required  to  be  independent  of 
any  agency  official  below  the  agency 
head"  (47  FR  39521  [September  8, 
1982)). 

Given  their  concerns  about 
institutional  independence,  the 
Inspectors  General  suggested  a  number 
of  alternatives — that  the  "may"  in 
proposed  §  1320.7(b)  be  changed  to 
"shall";  that  the  agency  head  designate 
the  Inspector  General  to  be  the  "Senior 
Official";  or  that  the  agency  head  review 
a  proposed  collection  of  information  by 
the  Inspector  Genmal  and  forward 
comments  on  it  to  OMB,  but  not  be  able 
to  "impound"  the  proposed  collection 
of  information. 

C^fiB  is  sensitive  to  the  concerns  that 
the  Inspecton  General  have  raised 
regarding  their  independence  imder  the 
Inspector  General  Act.  However,  OMB  is 
reluctant  through  provisions  in  a 
rulemaking  implementing  the 
Paperwork  Reduction  Act  to  seek  to 
establish  agency  institutional  relations 
between  an  agency  bead  and  the 
agency's  Inspector  General,  particularly 
as  these  relations  are  already  well 
established  through  statute  and  agency 
practice.  It  is  also  inappropriate  in  this 
rulemaking  for  OMB  to  impose  on 
agencies  and  their  Inspecton  General  an 
interpretation  of  the  Inspector  General 
Act  However,  in  evaluating  the  three 
suggestions  noted  above,  OMB  must 
btijag  to  bear  the  terms  of  the  Paperwork 
Reduction  Act  of  1995  and  OMB's 
experience  in  implementing  the 
predecessor  statutes. 

On  this  basis,  OMB  has  decided  not 
to  adopt  these  suggestions.  First,  OMB 
disagrees  with  changing  the  "may"  in 


proposed  §  1320.7(b)  to  "shall."  The 
Inspectors  General  are  not  the  only 
independent  components  located  within 
agency  structures  (e.g.,  the  Federal 
Energy  Regulatory  Commission  within 
the  Department  of  Energy).  While  the 
final  rule  states  that  an  agency  head 
"may"  retain  fidl  undelegated  review 
authority  for  any  statutorily 
independent  component  of  the  agency, 
it  is  not  appropriate  for  OMB  in  Siis 
rulemaking  to  compel  an  agency  head  to 
retain  full  imdelegated  review  authority. 
OMB  notes,  nonetheless,  that  it  would 
be  appropriate  and  consistent  with  the 
structure  and  intent  of  the  Paperwork 
Reduction  Act  for  an  agency  head  to 
retain  full  undelegated  Paperwork 
Reduction  Act  oversight  authority  over 
an  Inspector  General.  Second.  OMB 
does  not  want  to  encourage  an  agency 
head  to  designate  an  Inspector  General 
as  the  agency's  Senior  Official.  Under  44 
U.S.C  3506(a)(2)  and  (b),  an  agency 
head  (other  than  in  the  Department  of 
Defense)  may  delegate  the  agency's 
Paperwork  Reducti<m  Act 
responsibilities  only  to  "a"  Senior 
Official.  For  an  Inspector  General  to 
undertake  paperwork  review  and 
clearance  responsibilities  for  an  entire 
agency  may  be  both  inappropriate  and 
impractical,  particularly  since  the 
Senior  Official's  responsibilities  are 
broader  than  just  paperworic  review  and. 
clearance.  This  regulation  preserves  the 
agency  head's  discretion  to  determine 
the  appropriate  Senior  Official  for  that 
agency.  Third,  the  suggestion  that  the 
regulation  state  that  an  agency  head  may 
review  and  comment  on  a  proposed 
collection  of  information,  but  may  not 
"impoimd"  it.  appean  to  involve  an 
interpretation  of  the  Inspector  General 
Act.  While  this  regulation  does  not 
preclude  an  agency  and  its  Inspector 
General  from  establishing  such  an 
institutional  relationship,  it  would  not 
be  appropriate  for  OMB  to  mandate  it  in 
this  rulemaking. 

In  sum,  there  are  a  number  of  ways. 
consistent  with  the  Paperwork 
Reduction  Act,  in  which  agency  heads 
and  Inspecton  General  could  decide  to 
submit  information  clearance  packages 
for  OMB  review,  which  would  be  for 
them  to  decide.  Because  the  proposed 
rule,  in  proposed  §  1320.7(a)  and  (b).  is 
neither  prescriptive  of  an  approach,  nor 
preclusive  of  any  approach  that  serves 
this  end,  the  final  rule  is  left  unchanged. 
In  addition,  while  OMB  has  not  yet 
reached  any  firm  conclusions  on  this 
point,  OMB  believes  that  it  would  be 
worthwhile  to  explore  whether,  in  light 
of  the  Inspector  General  Act.  it  would  be 
consistent  with  the  Paperwcnrk 
Reduction  Act  for  an  Inspector  General 
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to  "establish  a  process  [within  his  or  her 
office]  *  *  *  that  is  sufficiently 
independent  of  (the  Inspector  General's] 
program  responsibility  to  evaluate  Mrly 
M^ether  proposed  coUecticms  of 
information  should  be  approved"  under 
the  Act  (44  U.S.C.  3506(c)(1)).  Under 
such  an  approach,  the  "independent" 
office  within  the  Office  of  Inspector 
General  would  develop  information 
clearance  packages  for  OMB  review  (for 
those  that  are  not  otherwise  exempt 
from  review)  and  transmit  them  direcUy 
to  OMB  for  review,  perhaps  with  copies 
simultaneously  to  the  agency  head  to 
permit  the  agency  head  to  transmit  any 
comments  to  OMB  as  he  or  she  may 
deem  appropriate. 

10.  Proposed  §  1320.8(b)(2)  ("Agency 
collection  of  information 
responsibilities"):  Proposed 

§  1320.8(b)(2)  instructs  the  agency  office 
established  imder  §  1320.7  to  assxire, 
under  44  U.S.C.  3506(c)(l)(B)(U),  tiiat 
each  agency  collection  of  information 
"is  reviewed"  by  OMB  in  accordance 
with  the  clearance  requirements  of  44 
U.S.C  3507.  One  comment  suggested 
the  insertion  of  "has  been  reviewed". 
We  believe  that,  in  context,  this 
provision  states  an  ongoing 
responsibility  and  that  the  inserted 
phrase  is  not  needed.  The  final  rule-is. 
left  unchanged. 

11.  Proposed  §  1320.8(d)(2)  ("Agency 
collection  of  information 
responsibilities"):  In  the  NPRM,  OMB 
proposed  that,  where  an  agency  does 
not  pubUsh  the  proposed  collection  of 
iniiuination,  together  with  related 
instructions,  as  part  of  the  Federal 
Register  notice,  the  agency  either 
provide  more  than  60-day  notice  to 
permit  timely  receipt  of  a  copy  by 
interested  memben  of  the  public  or 
explain  how  and  bom  whom  a  copy  can 
be  obtained  without  charge  (including 
by  electronic  access).  See  preamble 
discussion  at  60  FR  30442.  A  comment 
suggested  that  the  60-day  advance 
notice  provides  sufficient  time  for  those 
interested  to  obtain  a  copy  of  the 
proposed  collection  of  information  and 
to  comment  upon  it. 

OMB  believes  that  the  proposed 
provision  is  reasonable.  It  gives  agencies 
a  choice  of  providing  more  than  60  days 
for  comment,  or  explaiiung  in  the 
Federal  Registo-  notice  how  and  from 
whom  a  copy  can  be  obtained.  The 
proposed  provision  therefore  ensures 
that  the  pubUc  receives  "60-day  notice 
in  the  Fedmal  Register,"  as  44  U.S.C. 
3S06(c)(2)  reqiures.  Accordingly,  the 
provision  is  left  imchanged  in  tixe  final 
rule. 

12.  Proposed  §  1320.9(0  ("Agency 
ceortifications  for  proposed  collections  of 
infcarmation"):  Proposed  §  1320.9(f)  has 


each  agency  include  with  its  paperwork 
clearance  package  to  OMB  a 
certification  that  the  collection  of 
information  "indicates  for  each 
recordkeeping  requirement  the  length  of 
time  persons  are  required  to  maintain 
the  records  si}ecified".  One  conc«n  is 
that  the  recordkeeper  be  made  aware  of 
the  length  of  the  retention;  a  comment 
suggested  that  agencies  should  be 
encouraged  to  publish  the  applicable 
retention  period  "on  all  relevant 
documents."  Another  concern  is  that  at 
least  some  existing  retention  periods  are 
open-ended;  for  example,  26  CFR 
1.6001-l(e)  requires  records  to  "be 
retained  so  long  as  the  contents  thereof 
may  become  material  in  the 
administration  of  any  internal  revenue 
law." 

In  the  final  rule,  this  provision  is  1^ 
imdianged.  It  simply  reiterates  the 
statutory  requirement  in  44  U.S.C. 
3506(c)(3)(F).  OMB  believes  that  any 
implementation  issues  that  arise  are  best 
addressed  in  particular  concrete 
situations. 

13.  Proposed  §  1320.11(a)  ("Qearance 
of  collections  of  information  in 
proposed  rules"):  Under  proposed 
§  1320.11(a),  the  agency  is  to  include  a 
statement,  in  a  Notice  of  Proposed 
Rulemaking  containing  collectians  of 
information,  that  those  collections  have 
been  submitted  for  OMB  review,  and 
that  the  public  should  direct  their 
comments  to  the  Office  of  Information 
and  Regulatory  Afi^aire  (OIRA)  within 
OMB. 

Several  comments  pointed  out  that 
the  statement  in  a  proposed  rule 
concerning  OMB  review  of  collections 
of  information  needed  to  comply  with 
not  only  the  requirements  in  proposed 
§  1320.5(a)(l)(iv),  but  also  tiiose  in 
proposed  §  1320.8(d)  (See  44  U.S.C. 
3507(a)(l)CD)  and  44  U.S.C. 
3506(c)(2)(B)).  In  tiie  final  rule. 
§  1320.11(a)  is  modified  to  refer  to  both 
of  these  provisions. 

In  additicm.  several  conunents  raised 
a  concern  with  the  following  sentence 
in  proposed  §  1320.11(a):  "The 
statement  shall  request  that  comments 
be  submitted  to  OMB  within  60  days  of 
the  notice's  pubUcation."  This  sentence 
does  not  appear  in  the  previously 
existing  counterpart  §  1320.13(a). 

These  comments  pointed  out  that 
OMB  is  obligated  both  to  "provide  at 
least  30  days  for  public  comment  prior 
to  making  a  decision"  under  proposed 
§  1320.11  (see  44  U.S.C.  3507(b)),  and 
also  to  make  its  decision  "within  60 
days"  (44  U.S.C.  3507(d)(1)(B)).  The 
comments  suggested  that  OMB  should 
change  the  sentence  to  have  agencies 
request  the  public  to  submit  comments 
to  OMB  within  30  days  of  the  notice's 


publication,  thus  providing  OMB 
adequate  time  to  review  the  public's 
comments  before  making  its  decision. 

For  the  reasons  discussed  below, 
OMB  is  deleting  this  sentence  from 
§  1320.11(a)  in  the  final  rule.  For  many 
Notices  of  Proposed  Rulemaking, 
agencies  provide  the  public  with  60 
days  to  comment  (cf.  Section  6(a)(1)  in 
Executive  Order  No.  12866,  58  FR  51740 
(October  4, 1993).  which  encourages 
agencies  to  "afford  the  public  a 
meaningful  opportunity  to  comment  on 
any  proposed  regulation").  To  change 
the  sentence  in  proposed  §  1320.11(a)  to 
have  agencies  allow  the  public  only  30 
days  for  comments  to  OMB,  but  to  retain 
60  days  iot  comments  to  the  agency, 
may  confiise  the  pubhc  and  have  the 
unintended  consequence  of  encouraging 
all  the  public  comments  to  be  submitted 
to  OMB  and  the  agency  within  30  days. 
On  the  other  hand,  to  require  agmicies 
to  provide  a  60-day  comment  period  for 
OMB  submissions  may  needlessly 
confuse  the  public  for  those  proposed 
rules  for  which  the  agency  wishes  to 
allow  a  30-day  comment  period  (often 
used  for  routine  or  administrative 
regulations)  or  a  90-day  comment  period 
(often  used  for  particularly  si^ficant 
regulations).  In  addition,  tiie  absence  of 
this  sentence  from  the  previously 
existing  counterpart  §  1320.13(a)  has  not 
appeared  to  interfere  with  the  public's 
awareness  of  the  need  to  send  pertinent 
comments  to  OMB  in  a  timely  manner. 
In  addition  to  deleting  the  sentence 
from  proposed  §  1320.11(a),  OMB  has 
also  deleted  a  parallel  "30-day" 
statement  that  was  in  proposed 
§  1320.5(a)(l)(iv).  Howaver,  OMB  has 
retained  the  parallel  "30-day" 
statements  that  were  in  proposed 
§  1320.10(a)  and  in  projweed 
§  1320.12(c). 

OMB  requests  that  agencies,  in 
providing  guidance  in  their  statement 
directing  comments  concerning 
collections  of  information  to  OMB, 
point  out  that  OMB  is  required  to  make 
a  decision  concerning  the  collections  of 
information  contained  in  the  proposed 
rule  between  30  and  60  days  after 
publication  and  that  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Such  a  statement,  however, 
should  only  be  done  in  a  way  that  does 
not  confuse  the  public  concerning  the 
comment  period  that  the  agency  wishes 
to  provide  for  the  proposed  rule. 

14.  Proposed  §  1320.13  ( 'Emergency 
processing"):  Proposed  §  1320.13 
(preamble)  authorizes  the  agency  head 
or  Senior  Official  to  request  emergency 
processing  of  an  agency's  submission  of 
a  collection  of  information  for  review. 
One  comment  suggested  that  the 
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designee,  authorized  under  §  1320.7(e), 
should  also  be  able  to  make  such  a 
request. 

OMB  agrees,  and  the  final  rule  is 
modified  accordingly.  An  emergency 
may  arise  when  the  agency  head  or 
Senior  Official  is  not  available,  for  any 
naacn..  In  order  to  make  the  lines  of 
responsibility  clear,  the  designee 
authorized  imder  this  Part  should  be  an 
individual  located  in  an  office  that  is 
independent  of  the  office  with 
responsibility  for  implementing  the 
collection  of  information  involved  (cf. 
44  U.S.C.  3506(c)(1)). 

Othar  Changes 

15.  In  addition  to  the  revisions 
discussed  above,  additional  revisions 
have  been  made.  These  were  generally 
technical  and  non-substantive  in  nature, 
designed  to  correct  mistakes,  improve 
clarity,  and  remove  ambiguities.  For 
example,  in  the  definition  of  "collection 
of  information"  in  §  1320.3(c)(1),  the 
reference  to  "collections  of  information 
contained  in,  derived  firom,  or 
authorized  by  such  rules  or  regulations" 
was  removed  as  surplusage  (being 
contained  by  implication  in  the  final 
sentence);  the  references  to  "electronic", 
"mechanical"  and  "other  technological" 
collection  techniques,  though  implicit, 
were  added  to  increase  clarity;  and 
"recordkeeping"  in  the  last  sentence 
was  replaced  with  "collection  of 
infiormation"  for  clarity.  Similarly,  in 
the  definition  of  "information"  in 

§  1320.3(h),  the  added  reference  to 

"estimate"  was  implicit,  but  increases 

clarity.  In  addition,  proposed 

§  1320.5(d)(2)(vii)  was  dropped  as 

surplusage;  such  collections  of 

information  are  subject  to  the  same 

review  and  clearance  process  that 

applies  to  collections  of  information 

generally.  Other  such  changes  are  found 

in  S  1320.3(b)(l)(vi),  §  1320.3(c) 

(preamble).  §  1320.3(g),  §  1320.30). 

§  1320.5(a)(l)(iii),  §  1320.5(a)(l)(iv). 

8l320.5(a)(l)(iv)(B). 

S  1320.5(b)(2)(u)(D).  $  1320.5(dK2). 

§  1320.5(h).  S  1320.8(a)(S). 

S  1320.8(b)(3).  §  1320.8(c)(2). 

Sl320.8(d)(l)(ii)and(iv). 

S  1320.12(b)(2),  §  1320.12(f)(lMii). 

§  1320.16(b)(1),  and  Appendix  Al  and 

A2. 

Ouier  Commeote 

16.  OMB  received  letters  bam  several 
State  agencies.  The  specific  comments 
varied,  but  the  common  theme  was^ 
concern  that  OMB's  proposed  regiilation 
would  require  the  State  agencies  to 
obtain  OMB  Paperworic  Reduction  Act 
approval  for  all  the  forms  they  use.  The 
State  agencies  believed  this  could 


imdermine  their  ability  to  perform  their 
mission. 

The  Paperwork  Reduction  Act  applies 
to  a  collection  of  information  that  is 
"conducted  or  sponsored"  by  an  agency 
(i.e..  Federal  agencies]  (see  §  1320.3  (a) 
and  (d);  S.  Rpt.  104-8,  p.  36;  H.  Rpt. 
104-37.  p.  36).  Accordingly,  a  State 
agency  is  not  required  to  obtain  OMB 
approval  in  order  to  imdertake,  on  its     . 
own  initiative,  to  collect  information. 
However.in  those  cases  where  the  State 
agency's  collection  of  information  is 
being  "conducted  or  sponsored"  by  a 
Federal  agency,  then  the  Federal  agency 
would  need  to  obtain  OMB  approval  for 
the  collection  of  information. 

17.  OMB  received  two  comments 
expressing  contradictory  interpretations 
of  the  following  statutory  provision 
involving  agency  statistical  policy  and 
coordination:  "With  respect  to  statistical 
poUcy  and  coordination,  each  agency 
shall  •  •  •  protect  respondents'  privacy 
and  ensure  that  disclosure  policies  fully 
honor  pledges  of  confidentiality"  (44 
U.S.C.  3506(e)(3)). 

In  its  Paperwork  Reduction  Act 
regulation,  OMB  has  addressed  the  need 
to  ensure  confidentiality  with  respect  to 
collections  of  information  generally. 
That  provision  has  been  foimd  at  5 
C.F.R.  1320.6(i)  (1984).  hi  the  proposed 
rule,  this  provision  was  moved  to 
§  1320.5(d)(2)(ix).  The  proposed  rule 
also  included  additional  provisions 
regarding  confidentiality,  at 
§  1320.5(d)(2)(viii)  and  §  1320.8(b)(3)(v). 
These  provisions  have  been  retained  in 
this  final  rule,  at  §  1320.5{d)(2)(vii)- 
(viii)  and  §  1320.8(b)(3)(v).  To  the  extent 
that  issues  involving  the  application  of 
44  U.S.C.  3506(e)(3)  arise  in  the  course 
of  the  development  and  review  of 
proposed  collections  of  statistical 
information,  those  issues  are  best 
addressed  in  particiilar  concrete 
situations. 

Aaaesament  of  Potential  Costs  and 
Benefits  and  Regulatory  Flexibility  Act 
Analysis 

OMB  has  analyzed  the  effects  of  this 
rule  under  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  §§  601  et  seq.).  Copies  of 
this  analysis  are  available  upon  request. 
In  summary,  OMB  has  concluded  tiiat 
these  amendments  will  have  a  salutary 
impact  on  small  entities  through  the 
rediiction  of  unnecessary  paperwork. 

For  piuposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (P.L.  104- 
4),  as  well  as  Executive  Order  No. 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector. 


Issued  in  Washington,  DC,  August  21. 
1995. 

Sally  Katnn, 

Administrator.  Ofpce  ofbtformation  and 
Regulatory  Affairs. 

List  of  Subjects  in  5  CFR  Part  1320 

Reporting  and  recordkeeping 
requirements.  Paperwork,  Collections  of 
information. 

5  CFR  Part  1320  is  revised  to  read  as 
follows: 

PART  1320— CONTROLLING 
PAPERWORK  BURDENS  ON  THE 
PUBLIC 

cwC* 

1320.1  Purpose. 

1320.2  Effect. 

1320.3  Definitions. 

1320.4  Coverage. 

1320.5  General  requirements. 

1320.6  Public  protection. 

.1320.7    Agency  head  and  Senior  Official 
responsibilities. 

1320.8  Agency  collection  of  infonnation 
responsibilities. 

1320.9  Agency  certifications  for  proposed 
collections  of  infonnation. 

1320.10  Clearance  of  collections  of 
information,  other  than  those  contained 
in  pro|x>sed  rules  or  in  current  rules. 

1320.11  Clearance  of  collections  of 
information  in  proposed  rules. 

1320.12  Qearanoe  of  collections  of 
information  in  current  rules. 

1320.13  Emergency  processing. 

1320.14  Public  access. 

1320.15  Independent  regulatory  agency 
override  authority. 

1320.16  Delegation  of  approval  authority. 
1 3  20. 1 7    Information  coUection  budget. 
1320.18    Other  authority. 

Appendix  A:  Agencies  with  Delegated 
Review  and  Approval  Authority 

Authority:  31  U.S.C  Sec  1111  and  44 
U.S.C.  Chs.  21,  25.  27,  29,  31,  35. 

S132ai    Purpose. 

The  purpose  of  this  Part  is  to 
implement  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35)(the  Act)  concerning 
collections  of  infonnation.  It  is  issued 
under  the  authority  of  section  3516  of 
the  Act,  which  provides  that  "The 
Director  shall  promulgate  rules, 
regulations,  or  procedures  necessary  to 
exercise  the  authority  provided  by  this 
chapter."  It  is  designed  to  reduce, 
minimize  and  control  burdens  and 
maximize  the  practical  utility  and 
public  benefit  of  the  information 
created,  collected,  disclosed, 
maintained,  used,  shared  and 
disseminated  by  or  for  the  Federal 
government. 
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S1320.2    Effect 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  Part  takes  effect 
on  October  1, 1995.- 

(b)(1)  In  the  case  of  a  collection  of 
infonnation  for  which  there  is  in  effect 
on  September  30, 1995,  a  control 
number  issued  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  Chapter  35,  the  provisions  of  this 
Part  shall  take  effect  begiiming  on  the 
earlier  of: 

(i)  the  date  of  the  first  extension  of 
approval  for  or  modification  of  that 
collection  of  information  after 
September  30, 1995;  or 

(ii)  the  date  of  the  expiration  of  the 
OMB  control  number  after  September 
30. 1995. 

(2)  Prior  to  such  extension  of 
approval,  modification,  or  expiration, 
the  collection  of  information  shall  be 
subject  to  5  CFR  Part  1320,  as  in  effect 
on  September  30, 1995. 

$1320.3    Definitions: 

For  piuposes  of  implementing  the  Act 
and  this  Part,  the  following  terms  are 
defined  as  follows: 

(a)  Agency  means  any  executive 
department,  military  department. 
Government  corporation.  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government,  or  any  independent 
regulatory  agency,  but  does  not  include: 

(1)  the  General  Accounting  Office; 

(2)  Federal  Election  Commission; 

(3)  the  governments  of  the  District  of 
Columbia  and  the  territories  and 
possessions  of  the  United  States,  and 
their  various  subdivisions;  or 

(4)  government-owned  contractor- 
operated  facilities,  including 
laboratories  engaged  in  national  defense 
research  and  production  activities. 

(b)(1)  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency,  including: 

(i)  reviewing  instructions; 

(ii)  developing,  acquiring,  installing, 
and  utiUzing  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information; 

(iu)  developing,  acquiring,  installing, 
and  utilising  technology  and  systems  for 
the  purpose  of  processing  and 
maintaining  information; 

(iv)  developing,  acquiring,  installing, 
and  utilizing  technology  and  systems  for 
the  purpose  of  disclosing  and  providing 
infcumation; 

(v)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements; 

(vi)  training  personnel  to  be  able  to 
respond  to  a  collection  of  information; 


(vii)  searching  data  sources; 

(viii)  completing  emd  reviewing  the 
collection  of  information;  and 

(ix)  transmitting,  or  otherwise 
disclosing  the  information. 

(2)  The  time,  effort,  and  financial 
resources  necessary  to  comply  with  a 
collection  of  information  that  would  be 
inoured  by  persons  in  the  normal 
coiuse  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records)  will  be  excluded  from  the 
"burden"  if  the  agency  demonstrates 
that  the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary. 

(3)  A  collection  of  information 
conducted  or  sponsored  by  a  Federal 
agency  that  is  also  conducted  or 
sponsored  by  a  unit  of  State,  local,  or 
tribal  government  is  presiuned  to 
impose  a  Federal  bunien  except  to  the 
extent  that  the  agency  shows  diat  such 
State,  local,  or  tribal  requirement  would 
be  imposed  even  in  the  absence  of  a 
Federal  requirement. 

(c)  Collection  of  information  means, 
except  as  provided  in  §  1320.4.  the 
obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosiue  to 
an  agency,  third  parties  or  the  public  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  posed  to, 
or  identical  reporting,  recordkeeping,  or 
disclosure  requirements  imposed  on, 
ten  or  more  persons,  whether  such 
collection  of  information  is  mandatory, 
volimtary,  or  required  to  obtain  or  retain 
a  benefit.  "Collection  of  information" 
includes  any  requirement  or  request  for 
persons  to  obtain,  maintain,  retain, 
report,  or  pubhcly  disclose  information. 
As  used  in  this  Part,  "collection  of 
information"  refers  to  the  act  of 
collecting  or  disclosing  information,  to 
the  information  to  be  collected  or 
disclosed,  to  a  plan  and/or  an 
instrument  calling  for  the  collecticm  or 
disclosiue  of  infonnation,  or  any  of 
these,  as  appropriate. 

(1)  A  Collection  of  infonnation  may  be 
in  any  form  or  format,  including  the  use 
of  report  forms;  application  forms; 
schedules;  questionnaires;  surveys; 
reporting  or  recordkeeping 
requirements;  contracts;  agreements; 
policy  statements;  plans;  rules  or 
regulations;  planning  requirements; 
circulars;  directives;  instructicms; 
bulletins;  requests  for  proposal  or  other 
procurement  requirements;  interview 
guides;  oral  communications;  posting, 
notification,  labeling,  or  similar 
disclosure  requirements;  telegraphic  or 
telephonic  requests;  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques; 
standard  questionnaires  used  to  monitor 
comphance  with  agency  requirements; 


or  any  other  techniques  or  technological 
methods  used  to  monitor  compliance 
with  agency  requirements.  A  "collection 
of  information"  may  impUdUy  or 
explicitiy  include  related  collection  of 
information  requirements. 

(2)  Requirements  by  an  agency  for  a 
person  to  obtain  or  compile  inibrmation 
for  the  purpose  of  disclosure  to 
members  of  the  public  or  the  public  at 
large,  through  posting,  notification, 
labeling  or  similar  disclosure 
requirements  constitute  the  "collection 
of  information"  whenever  the  same 
requirement  to  obtain  or  compile 
information  would  be  a  "collection  of 
informati(m"  if  the  information  were 
directly  provided  to  the  agency.  The 
public  disclosure  of  infonnation 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public  is 
not  included  within  this  de&ution. 

(3)  Collection  of  infonnation  includes 
questions  posed  to  agencies, 
instrumentaUties,  or  employees  of  the 
United  States,  if  the  results  are  to  be 
used  for  general  statistical  purposes, 
that  is,  if  the  results  an  to  be  used  for 
statistical  compilations  of  genwal  public 
interest,  including  compilations 
showing  the  status  or  implementation  of 
Federal  activities  and  programs. 

(4)  As  used  in  paragraph  (c)  of  this 
section,  "ten  or  more  persons"  refers  to 
the  persons  to  whom  a  collection  of 
information  is  addressed  by  the  agency 
within  any  12-month  period,  and  to  any 
independent  entities  to  which  the  initial 
addressee  may  reasonably  be  expected 
to  transmit  the  collection  of  infonnation 
during  that  period,  including 
independent  State,  territorial,  tribal  or 
local  entities  and  separately 
incorporated  subsidiaries  or  affiliates. 
For  the  purposes  of  this  definition  of 
"ten  or  more  persons,"  "persons"  does 
not  include  employees  of  the 
respondent  acting  within  the  scope  of 
their  employment,  contractors  engaged 
by  a  respondent  for  the  purpose  of 
complying  with  the  collection  of 
information,  or  current  employees  of  the 
Federal  government  (including  miUtary 
reservists  and  members  of  the  National 
Guard  while  on  active  duty)  when 
acting  within  the  scope  of  their 
employment,  but  it  does  include  retired 
and  other  former  Federal  employees. 

(i)  Any  recordkeeping,  reporting,  or 
disclosure  requirement  contained  in  a 
rule  of  general  appUcability  is  deemed 
to  involve  ten  or  more  persons. 

(ii)  Any  collection  of  information 
addressed  to  all  or  a  substantial  majority 
of  an  industry  is  presumed  to  involve 
ten  or  more  persons. 

(d)  Conduct  or  Sponsor.  A  Federal 
agency  is  considered  to  "conduct  or 
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sponsor"  a  collection  of  infoiroation  if 
the  agency  collects  the  information, 
causes  another  agency  to  collect  the 
information,  contracts  or  enters  into  a 
cooperative  agreement  with  a  person  to 
collect  the  information,  or  requires  a 
person  tg  provide  information  to 
another  person,  or  in  similar  ways 
causes  another  agency,  contractor, 
partner  in  a  cooperative  agreement,  or 
person  to  obtain,  sohcit,  or  require  the 
disclosiire  to  third  parties  or  the  public 
of  information  by  or  for  an  agency.  A 
collection  of  information  undertaken  by 
a  recipient  of  a  Federal  grant  is 
considered  to  be  "conducted  or 
sponsored"  by  an  agency  only  if: 

(1)  the  recipient  of  a  grant  is 
conducting  the  collection  of  information 
at  the  specific  request  of  the  agency;  or 

(2)  the  terms  and  conditions  of  tne 
grant  require  specific  approval  by  the 
agency  of  the  collection  of  information 
or  collection  procedures. 

(e)  Director  means  the  Director  of 
OM6,  or  his  or  her  designee. 

(f)  Display  means: 

(1)  in  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
or  made  available  to  potential 
respondents  (other  than  in  an  electronic 
format),  to  place  the  currently  valid 
OMB  control  number  on  the  front  page 
of  the  collection  of  information; 

(2)  in  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
at  made  available  to  potential 
respondents  in  an  electronic  format,  to 
place  the  currently  vafid  OMB  control 
number  in  the  instructions,  near  the  title 
of  the  electronic  collection  instrument, 
or,  for  on-line  applications,  on  the  first 
screen  viewed  by  the  respondent; 

(3)  in  the  case  of  collections  of 
information  published  in  regiilations, 
guidelines,  and  other  issuances  in  the 
Federal  Register,  to  publish  the 
currently  valid  OMB  control  niunber  in 
the  Federal  Register  (for  example,  in  the 
case  of  a  collection  of  information  in  a 
regulation,  by  pubHshing  the  OMB 
control  number  in  the  preamble  or  the 
regulatory  text  for  the  final  rule,  in  a 
technical  amendment  to  the  final  rule, 
or  in  a  separate  notice  annoimcing  OMB 
approval  of  the  collection  of 
information).  In  the  case  of  a  collection 
of  information  published  in  an  issuance 
that  is  also  included  in  the  Code  of 
Federal  Regulations,  publication  of  the 
currently  valid  control  number  in  the 
Code  of  Federal  Regulations  constitutes 
an  alternative  means  of  "display."  In  the 
case  of  a  collection  of  information 
published  in  an  issiiance  that  is  also 
included  in  the  Code  of  Federal 
Regulations,  OMB  recommends  for  ease 


of  future  reference  that,  even  where  an 
agency  has  already  "displayed"  the 
OMB  control  number  by  publishing  it  in 
the  Federal  Register  as  a  separate  notice 
or  in  the  preamble  for  the  final  rule 
(rather  than  in  the  regulatory  text  for  the 
final  rule  or  in  a  technical  amendment 
to  the  final  rule),  the  agency  also  place 
the  currently  valid  control  number  in  a 
table  or  codified  section  to  be  included 
in  the  Code  of  Federal  Regulations.  For 
placement  of  OMB  control  numbers  in 
the  Code  of  Federal  Regulations,  see  1 
CFR  21.35. 

(4)  in  other  cases,  and  where  OMB 
determines  in  advance  in  writing  that 
special  drounstances  exist,  to  use  other 
means  to  inform  potential  respondents 
of  the  OMB  control  number. 

(g)  Independent  regulatory  agency 
means  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Commodity 
Futures  Trading  Commission,  the 
Consumer  Product  Safety  Commission, 
the  Federal  Communications 
Commission,  the  Federal  Deposit 
Insiu-ance  Corporation,  the  Federal 
Energy  Regulatory  Commission,  the 
Federal  Housing  Finance  Board,  the 
Federal  Maritime  Commission,  the 
Federal  Trade  Commission,  the 
Interstate  Commerce  Commission,  the 
Mine  Enforcement  Safety  and  Health 
Review  Commission,  the  National  Labor 
Relations  Board,  the  Nuclear  Regulatory 
Commission,  the  Occupational  Safety 
and  Health  Review  Commission,  the 
Postal  Rate  Commission,  the  Seciuities 
and  Exchange  Commission,  and  any 
other  similar  agency  designated  by 
statute.as  a  Federal  independent 

Tlatory  agency  or  commission. 
)  Information  means  any  statement 
or  estimate  of  fact  or  opinion,  regardless 
of  form  or  format,  whether  in  nmnerical, 
graphic,  or  narrative  form,  and  whether 
oral  or  maintained  on  paper,  electronic 
or  other  media.  "Information"  does  not 
generally  include  items  in  the  following 
categories;  however,  OMB  may 
determine  that  any  specific  item 
constitutes  "information": 

(1)  affidavits,  oaths,  affirmations, 
certifications,  receipts,  changes  of 
address,  consents,  or  acknowledgments; 
provided  that  they  entail  no  biuden 
other  than  that  necessary  to  identify  the 
respondent,  the  date,  the  respondent's 
address,  and  the  nature  of  the 
instrument  (by  contrast,  a  certification 
would  likely  involve  the  collection  of 
"information"  if  an  agency  conducted  or 
sponsored  it  as  a  substitute  for  a 
collection  of  information  to  collect 
evidence  of,  or  to  monitor,  compliance 
with  regulatory  standards,  because  such 
a  certification  would  generally  entail 
burden  in  addition  to  that  necessary  to 
identify  the  respondent,  the  date,  the 


respondent's  address,  and  the  nature  of 
the  instrument); 

(2)  samples  of  products  or  of  any 
other  physical  objects; 

(3)  facts  or  opinions  obtained  through 
direct  observation  by  an  employee  or 
agent  of  the  sponsoring  agency  or 
through  nonstandardized  oral 
communication  in  connection  with  such 
direct  observations; 

(4)  facts  or  opinions  submitted  in 
response  to  general  solicitations  of 
comments  from  the  public,  published  in 
the  Federal  Register  or  other 
publications,  regardless  of  the  form  or 
format  thereof,  provided  that  no  person 
is  required  to  supply  specific 
information  pertaining  to  the 
commenter,  other  than  that  necessary 
for  self-identification,  as  a  condition  of    ■ 
the  agency's  full  consideration  of  the 
comment; 

(5)  facts  or  opinions  obtained  initially 
or  in  follow-on  requests,  fitim 
individuals  (including  individuals  in 
control  groups)  under  treatment  or 
clinical  examination  in  coimection  with 
research  on  or  prophylaxis  to  prevent  a 
clinical  disorder,  direct  treatment  of  that 
disorder,  or  the  interpretation  of 
biological  jmalyses  of  body  fluids, 
tissues,  or  other  specimens,  or  the 
identification  or  classification  of  such 
specimens; 

(6)  a  request  for  facts  or  opiiiions 
addressed  to  a  single  person; 

(7)  examinations  designed  to  test  the 
aptitude,  abilities,  or  knowledge  of  the 
persons  tested  and  the  collection  of 
information  for  identification  or 
classification  in  connection  with  such 
examinations; 

(8)  facts  or  opinions  obtained  or 
solicited  at  or  in  coimection  with  public 
hearings  or  meetings; 

(9)  facts  or  opinions  obtained  or 
solicited  through  nonstandardized 
follow-up  questions  designed  to  clarify 
responses  to  approved  collections  of 
information;  and 

(10)  like  items  so  designated  by  OMB. 
(i)  OAfB  refers  to  the  Office  of 

Management  and  Budget. 

(j)  Penalty  includes  the  imposition  by 
an  agency  or  coiut  of  a  fine  or  other 
punishment;  a  judgment  for  monetary 
damages  or  equitable  relief;  or  the 
revocation,  suspension,  reduction,  or 
denial  of  a  license,  privilege,  right, 
grant,  or  benefit. 

(k)  Person  means  an  individual, 
partnership,  association,  corporation 
(including  operations  of  government- 
owned  contractor-operated  facilities), 
business  trust,  or  legal  representative, 
an  organized  group  of  individuals,  a 
State,  territorial,  tribal,  or  local 
government  or  branch  thereof,  or  a 
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political  subdivision  of  a  State,  territory, 
tribal,  or  local  government  or  a  branch 
of  a  political  subdivision; 

(1)  Practical  utility  means  the  actual, 
not  merely  the  theoretical  or  potential, 
usefulness  of  information  to  or  for  an 
agency,  taking  into  accoimt  its  accuracy, 
validity,  adequacy,  and  reliability,  and 
the  agency's  ability  to  process  the 
information  it  collects  (or  a  person's 
ability  to  receive  and  process  that  which 
is  disclosed,  in  the  case  of  a  third-party 
or  public  disclosure)  in  a  useful  and 
timely  &shion.  In  determining  whether 
information  will  have  "practical 
utility."  OMB  will  take  into  account 
whether  the  agency  demonstrates  actual 
timely  use  for  the  information  either  to 
carry  out  its  functions  or  make  it 
available  to  third-parties  or  the  public, 
either  directly  or  by  means  of  a  third* 
party  or  public  posting,  notification, 
labeling,  or  similar  disclosure 
requirement,  for  the  use  of  persons  who 
have  an  interest  in  entities  or 
transacticms  over  which  the  agency  has 
jurisdiction.  In  the  case  of 
recordkeeping  requirements  or  general 
purpose  statistics  (see  §  1320.3(c)(3)), 
"practical  utility"  means  that  actual 
uses  can  be  demonstrated. 

(m)  Recordkeeping  requirement 
means  a  requirement  imposed  by  or  for 
an  agency  on  persons  to  maintain 
specified  records,  including  a 
reqiiirement  to: 

(1)  Retain  such  records; 

(2)  Notify  third  parties,  the  Federal 
goverunent.  or  the  public  of  the 
existence  of  such  records; 

(3)  Disclose  such  records  to  third 
parties,  the  Federal  government,  or  the 
public;  or 

(4)  Report  to  third  parties,  the  Federal 
government,  or  the  public  regarding 
such  records. 

{1320.4   Coverage. 

(a)  The  requirements  of  this  Pari 
apply  to  all  agencies  as  defined  in 
§  1320.3(a)  and  to  all  collections  of 
information  conducted  or  sponsored  by 
those  agencies,  as  defined  in  §  1320.3  (c) 
and  (d),  wherever  conducted  or 
sponsored,  but.  except  as  provided  in 
paragraph  (b)  of  this  section,  shall  not 
apply  to  collections  of  information: 

(1)  during  the  conduct  of  a  Federal 
criminal  investigation  or  prosecution,  or 
during  the  disposition  of  a  particular 
criminal  matter; 

(2)  during  the  conduct  of  a  dvil  action 
to  which  the  United  States  or  any 
official  or  agency  thereof  is  a  party,  or 
during  the  conduct  of  an  administrative 
action,  investigation,  or  audit  involving 
an  agency  against  specific  individuals  or 
entities; 


(3)  by  compulsory  process  pursuant  to 
the  Antitrust  Qvil  Process  Act  and 
section  13  of  the  Federal  Trade 
Commission  Improvements  Act  of  1980; 
or 

(4)  during  the  conduct  of  intelligence 
activities  as  defined  in  section  3.4(e)  of 
Executive  Order  No.  12333,  issued 
December  4. 1981.  or  successor  orders, 
or  during  the  conduct  of  cryptologic 
activities  that  are  commimications 
security  activities. 

(b)  Tne  requirements  of  this  Part 
apply  to  the  collection  of  information 
during  the  conduct  of  general 
investigations  or  audits  (other  than 
information  collected  in  an  antitrust 
investigation  to  the  extent  provided  in 
{>aragraph  (a)(3)  of  this  section) 
imdertaken  with  reference  to  a  category 
of  individuals  or  entities  such  as  a  dass 
of  licensees  or  an  entire  industry. 

(c)  The  exception  in  paragrapn  (a)(2) 
of  this  section  applies  diuing  die  entire 
course  of  the  investigation,  audit,  or 
action,  whether  before  or  after  formal 
charges  or  complaints  are  filed  or  formal 
admmistrative  action  is  initiated,  but 
only  after  a  case  file  or  equivalent  is 
opened  with  respect  to  a  particular 
party.  In  accordance  with  paragraph  (b) 
of  this  section,  collections  of 
information  prepared  or  imdertaken 
with  reference  to  a  category  of 
individiials  or  entities,  sudi  as  a  class 
of  licensees  or  an  industry,  do  not  fall 
within  this  exception. 

f  132AA   Qeneral  raqutramentab 

(a)  An  agency  shtdl  not  conduct  or 
sponsor  a  collection  of  information 
imless,  in  advance  of  the  adoption  or 
revision  of  the  collection  of 
information — 

(1)  the  agency  has — 

(i)  conducted  the  review  required  in 
§  1320.8; 

(ii)  evaluated  the  public  comments 
received  imder  §  1320.8(d)  and 
§1320.11; 

(iii)  submitted  to  the  Director,  in 
accordance  with  such  procedures  and  in 
such  form  as  OMB  may  specify, 

(A)  the  certification  required  under 
§1320.9. 

(B)  the  proposed  collection  of 
information  in  accordance  with 

§  1320.10,  §  1320.11.  or  §  1320.12.  as 
appropriate, 

(C)  an  explanation  for  the  decision 
that  it  would  not  be  appropriate,  under 
§  1320.8(b)(1),  for  a  proposed  collection 
of  information  to  display  an  expiration 
date; 

(D)  an  explanation  for  a  dedsion  to 
provide  for  any  payment  or  gift  to 
respondents,  other  than  remimeration  of 
contradors  or  grantees; 

(E)  a  statement  indicating  whether 
(and  if  so.  to  what  extent)  the  proposed 


collection  of  information  involves  the 
use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses,  and 
an  explanaticui  for  the  decision; 

(F)  a  summary  of  the  public 
comments  received  imder  §  1320.8(d), 
induding  actions  taken  by  the  agency  in 
response  to  the  conunents,  and  the  date 
and  page  of  the  publication  in  the 
Federal  Register  of  the  notice  therefor, 
and 

(G)  copies  of  pertinent  statutory 
authority,  regulations,  and  such  related 
supporting  materials  as  C^4B  may 
request;  and 

(iv)  published,  except  as  provided  in 
§  1320.13(d),  a  notice  in  the  Federal 
Register — 

(A)  stating  that  the  agency  has  made 
such  submission;  and 

(B)  setting  forth— 

(2)  a  tide  for  the  collection  of 
information; 

(2)  a  summary  of  the  odlection  of 
information; 

(5)  a  brief  description  of  the  need  for 
the  information  and  proposed  use  of  the 
information; 

[4)  a  description  of  the  likely 
respondents,  induding  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information; 

(5)  an  estimate  of  the  total  annual 
reporting  and  recordkeeping  burden  that 
will  result  from  the  collection  of 
information; 

[6]  notice  that  conmients  may  be 
submitted  to  OMB;  and 

(7)  the  time  period  within  which  the 
agency  is  requesting  OMB  to  approve  or 
disapprove  the  collection  of  injformation 
if,  at  die  time  of  submittal  of  a  collection 
of  information  for  OMB  review  imder 
§  1320.10,  §  1320.11  or  §  1320.12,  the 
agency  plans  to  request  or  has  requested 
OMB  to  condud  its  review  on  an 
emergency  basis  under  §  1320.13;  and 

(2)  OMB  has  approved  the  proposed 
collection  of  information,  OMB's 
approval  has  been  inferred  under 

§  1320.10(c),  §  1320.11(1),  or 
§  1320.12(e),  or  OMB's  disapproval  has 
been  voided  by  an  independent 
regulatory  agency  imder  §  1320.15;  and 

(3)  the  agency  has  obtained  from  the 
Diredor  a  control  number  to  be 
displayed  upon  the  collection  of 
information. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  an  agency 
shall  not  condud  or  sponsor  a 
collection  of  information  unless: 

(1)  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number;  and 
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(2)(i)  the  agency  informs  the  potential 
persons  who  are  to  respond  to  ihe 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(ii)  An  agency  shall  provide  the 
information  described  in  paragraph 
(b)(2)(i)  of  this  section  in  a  manner  that 
is  reasonably  calculated  to  inform  the 
public. 

(A)  In  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
or  made  available  to  potential 
respondents  (other  than  in  an  electronic 
format),  the  information  described  in 
paragraph  (b)(2)(i)  of  this  section  is 
provided  "in  a  manner  that  is 
reasonably  calculated  to  inform  the 
public"  if  the  agency  includes  it  either 
on  the  form,  questionnaire  or  other 
collection  of  information,  or  in  the 
instructions  for  such  collection. 

(B)  in  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
or  made  available  to  potential 
respondents  in  an  electronic  format,  the 
information  described  in  paragraph 
(b)(2)(i)  of  this  section  is  provided  "in 

a  mannw  that  is  reasonably  calculated 
to  inform  the  public"  if  the  agency 
places  the  currently  valid  OMB  control 
number  in  the  instructions,  near  the  title 
of  the  electronic  collection  instrument, 
or,  for  on-line  applications,  on  the  first 
screen  viewed  by  the  respondent. 

(C)  in  the  case  of  collections  of 
information  published  in  regulations, 
guidelines,  and  other  issuances  in  the 
Federal  Register,  the  information 
described  in  paragraph  (b)(2){i)  of  this 
section  is  provided  "in  a  manner  that  is 
reasonably  calculated  to  inform  the 
public"  if  the  agency  publishes  such 
information  in  the  Federal  Register  (for 
example,  in  the  case  of  a  collection  of 
information  in  a  regulation,  by 
publishing  such  information  in  the 
preamble  or  the  regulatory  text,  or  in  a 
technical  amendment  to  the  regulation, 
or  in  a  separate  notice  announcing  OMB 
approval  of  the  collection  of 
information).  In  the  case  of  a  collection 
of  information  published  in  an  issuance 
that  is  also  included  in  the  Code  of 
Federal  Regulations,  publication  of  such 
information  in  the  Code  of  Federal 
Regulations  constitutes  an  alternative 
means  of  providing  it  "in  a  manner  that 
is  reasonably  calculated  to  inform  the 
public."  In  the  case  of  a  collection  of 
information  published  in  an  issuance 
that  is  also  included  in  the  Code  of 
Federal  Regulations.  OMB  recommends 
for  AA<w  of  future  reference  that,  even 


such  information  "in  a  manner  that  is 
reasonably  calculated  to  inform  the 
public"  by  publishing  it  in  the  Federal 
Register  as  a  separate  notice  or  in  the 
preamble  for  the  final  rule  (rather  than 
in  the  regulatory  text  for  the  final  rule 
or  in  a  technical  amendment  to  the  final 
rule),  the  agency  also  publish  such 
information  along  with  a  table  or 
codified  section  of  OMB  control 
numbers  to  be  included  in  the  Code  of 
Federal  Regulations  (see  §  1320.3(f)(3)). 

(D)  in  other  cases,  and  where  OMJS 
determines  in  advance  in  writing  that 
special  circimistances  exist,  to  use  other 
means  that  are  reasonably  calculated  to 
inform  the  public  of  the  information 
described  in  paragraph  (b)(2)(i)  of  this 
section. 

(c)(1)  Agencies  shall  subgiit  all 
collections  of  information,  other  than 
those  contained  in  proposed  rules 
published  for  public  comment  in  the 
Federal  Register  or  in  current 
regulations  that  were  published  as  final 
rules  in  the  Federal  Register,  in 
accordance  with  the  requirements  in 
§  1320.10.  Agencies  shall  submit 
collections  of  information  contained  in 
interim  final  rules  or  direct  final  rules 
in  accordance  with  the  requirements  of 
§  1320.10. 

(2)  Agencies  shall  submit  collections 
of  information  contained  in  proposed 
rules  published  for  public  comment  in 
the  Federal  Register  in  accordance  with 
the  requirements  in  §  1320.11. 

(3)  Agencies  shall  submit  collections 
of  information  contained  in  current 
regulations  that  were  published  as  final 
rules  in  the  Federal  Riegister  in 
accordance  with  the  requirements  in 
§1320.12. 

(4)  Special  rules  for  emergency 
processing  of  collections  of  information 
are  set  forth  in  §  1320.13. 

(5)  For  purposes  of  time  limits  for 
OMB  review  of  collections  of 
information,  any  submission  properly 
submitted  and  received  by  OMB  after 
12:00  noon  will  be  deemed  to  have  been 
received  on  the  following  business  day. 

(d)(1)  To  obtain  OMB  approval  of  a 
collection  of  information,  an  agency 
shall  demonstrate  that  it  has  taken  every 
reasonable  step  to  ensure  that  the 
proposed  collection  of  information: 

(i)  is  the  least  burdensome  necessary 
for  the  proper  performance  of  the 
agency's  functions  to  comply  with  legal 
requirements  and  achieve  program 
objectives; 

(ii)  is  not  duplicative  of  information 
otherwise  accessible  to  the  agency;  and 

(iii)  has  practical  utility.  The  agency 
shall  also  seek  to  minimize  the  cost  to 
itself  of  collecting,  processing,  and 


so  by  means  of  shifting  disproportionate 
costs  or  burdens  onto  the  public. 

(2)  Unless  the  agency  is  able  to 
demonstrate,  in  its  submission  for  OMB 
clearance,  that  such  characteristic  of  the 
collection  of  information  is  necessary  to 
satisfy  statutory  requirements  or  other 
substantial  need,  OMB  will  not  approve 
a  collection  of  information — 

(i)  requiring  respondents  to  report 
information  to  the  agency  more  often 
than  quarterly; 

(ii)  requiring  respondents  to  prepare  a 
written  response  to  a  collection  of 
information  in  fewer  than  30  days  after 
receipt  of  it; 

(iii)  requiring  respondents  to  submit 
more  than  an  original  and  two  copies  of 
any  document; 

(iv)  requiring  respondents  to  retain 
records,  other  than  health,  medical, 
government  contract,  grant-in-aid.  or  tax 
records,  for  more  than  three  years; 

(v)  in  connection  with  a  statistical 
survey,  that  is  not  designed  to  produce 
valid  and  reliable  results  that  can  be 
generalized  to  the  universe  of  study; 

(vi)  requiring  the  use  of  a  statistical 
data  classification  that  has  not  been 
reviewed  and  approved  by  OMB; 

(vii)  that  includes  a  pledge  of 
confidentiality  that  is  not  supported  by 
authority  established  in  statute  or 
regulation,  that  is  not  supported  by 
disclosure  and  data  security  policies 
that  are  consistent  with  the  pledge,  or 
which  imnecessarily  impedes  sharing  of 
data  with  other  agencies  for  compatible 
confidential  use;  or 

(viii)  requiring  respondents  to  submit 
proprietary,  trade  secret,  or  other 
confidential  information  unless  the 
agency  can  demonstrate  that  it  has 
instituted  procedures  to  protect  the 
information's  confidentiality  to  the 
extent  permitted  by  law. 

(e)  OMB  shall  determine  whether  the 
collection  of  information,  as  submitted 
by  the  agency,  is  necessary  for  the 
proper  performance  of  the  agency's 
functions.  In  making  this  determination, 
OMB  will  take  into  account  the  criteria 
set  forth  in  paragraph  (d)  of  this  section, 
and  will  consider  whether  the  burden  of 
the  collection  of  information  is  justified 
by  its  practical  utility.  In  addition: 

(1)  OMB  will  consider  necessary  any 
collection  of  information  specifically 
mandated  by  statute  or  court  order,  but 
will  independently  assess  any  collection 
of  information  to  the  extent  that  the 
agency  exercises  discretion  in  its 
implementation;  and 

(2)  OMB  will  consider  necessary  any 
collection  of  information  specifically 
required  by  an  agency  rule  approved  or 
not  acted  upon  by  OMB  under  §  1320.11 
or  §  1320.12,  but  will  independently 
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infmmation  to  the  extent  that  it  deviates 
from  the  specifications  of  the  rule. 

(f)  Except  as  provided  in  §  1320.15,  to 
the  extent  that  OMB  determines  that  all 
or  any  portion  of  a  collection  of 
information  is  unnecessary,  for  any 
reason,  the  agency  shall  not  engage  in 
such  collecti(Hi  or  portion  thereof.  OMB 
will  reconsider  its  disapproval  of  a 
collection  of  information  upon  the 
request  of  the  agency  head  or  Senior 
Official  only  if  the  sponsoring  agency  is 
able  to  provide  significant  new  or 
additional  information  relevant  to  the 
original  decision. 

(g)  An  agency  may  not  make  a 
substantive  or  material  modification  to 
a  collection  of  information  after  such 
collection  of  information  has  been 
approved  by  OMB,  unless  the 
modification  has  been  submitted  to 
OMB  for  review  and  approval  under  this 
l»art. 

(h)  An  agency  should  consult  with 
OMB  before  using  currently  approved 
forms  or  other  collections  of  information 
after  the  expiration  date  printed  thereon 
(in  those  cases  where  the  actual  form 
being  used  contains  an  expiration  date 
that  would  expire  before  the  end  of  the 
use  of  the  form). 

§1320.6    Public  protection. 

(a)  Notwithstanding  any  other 
provision  of  law,  no  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
that  is  subject  to  the  requirements  of 
this  Part  if: 

(1)  the  collection  of  information  does 
not  display,  in  accordance  with 

S  1320.3(f)  and  §  1320.5(b)(1),  a 
currently  valid  OMB  control  number 
assigned  by  the  Director  in  accordance 
with  the  Act;  or 

(2)  the  agency  fails  to  inform  the 
potential  person  who  is  to  respond  to 
the  collection  of  information,  in 
accordance  with  §  1320.5(b)(2),  that 
such  person  is  not  required  to  respond 
to  the  collection  of  information  imless  it 
displays  a  ciurently  vahd  OMB  control 
number. 

(b)  The  protection  provided  by 
paragraph  (a)  of  this  section  may  be 
raised  in  the  form  of  a  complete  defense, 
bar.  or  otherwise  to  the  imposition  of 
such  penalty  at  any  time  during  the 
agency  administrative  process  in  which 
such  penalty  may  be  imposed  or  in  any 
judicial  action  applicable  thereto. 

(c)  Whenever  an  agency  has  imposed 
B  collection  of  information  as  a  means 
for  proving  or  satisfying  a  condition  for 
the  receipt  of  a  benefit  or  the  avoidance 
of  a  penalty,  and  the  collection  of 
information  does  not  display  a  ciurently 
valid  OMB  control  number  or  inform 
the  potential  persons  who  are  to 


respond  to  the  collection  of  information, 
as  prescribed  in  §  1320.5(b).  the  agency 
shall  not  treat  a  person's  failure  to 
comply,  in  and  of  itself,  as  groimds  for 
withholding  the  benefit  or  imposing  the 
penalty.  The  agency  shall  instead  permit 
respondents  to  prove  or  satisfy  the  legal 
conditions  in  any  other  reasonable 
manner. 

(1)  If  OMB  disapproves  the  whole  of 
such  a  collection  of  information  (and 
the  disapproval  is  not  overridden  under 
§  1320.15),  the  agency  shall  grant  the 
benefit  to  (or  not  impose  the  penalty  on) 
otherwise  qualified  persons  without 
requesting  further  proof  concerning  the 
condition. 

(2)  If  OMB  instructs  an  agency  to 
make  a  substantive  or  material  change  to 
such  a  collection  of  information  (and 
the  instruction  is  not  overridden  under 

§  1320.15).  the  agency  shall  permit 
respondents  to  prove  or  satisfy  the 
condition  by  complying  with  the 
collection  of  information  as  so  changed. 

(d)  Whenever  a  member  of  the  puBUc 
is  protected  from  imposition  of  a 
penalty  under  this  section  for  failure  to 
comply  with  a  collection  of  information, 
such  penalty  may  not  be  imposed  by  an 
agency  direcUy,  by  an  agency  through 
judicial  process,  or  by  any  other  person 
through  administrative  or  judicial 
process. 

(e)  The  protection  provided  by 
paragraph  (a)  of  this  section  does  not 
preclude  the  imposition  of  a  penalty  on 
a  person  for  failing  to  comply  with  a 
collection  of  information  that  is 
imposed  on  the  person  by  statute — e.g., 
26  U.S.C.§  6011(a)  (statutory 
requirement  for  person  to  file  a  tax 
return),  42  U.S.C.  §  6938(c)  (statutory 
requirement  for  person  to  provide 
notification  before  exporting  hazardous 
waste). 

§  1 320.7    Agency  head  and  Senior  Offlcial 
responsibilities. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  agency  head 
shall  designate  a  Senior  Official  to  carry 
out  the  responsibilities  of  the  agency 
under  the  Act  and  this  Part.  The  Senior 
Official  shall  report  directly  to  the  head 
of  the  agency  and  shall  have  the 
authority,  subject  to  that  of  the  agency 
head,  to  carry  out  the  responsibilities  of 
the  agency  under  the  Act  and  this  Part. 

(b)  An  agency  head  may  retain  full 
undelegated  review  authority  for  any 
component  of  the  agency  which  by 
statute  is  required  to  be  independent  of 
any  agency  official  below  the  agency 
head.  For  each  component  for  which 
responsibility  under  the  Act  is  not 
delegated  to  the  Senior  Official,  the 
agency  head  shall  be  responsible  for  the 
performance  of  those  functions. 


(c)  The  Senior  Official  shall  head  an 
office  responsible  for  ensuring  agency 
compliance  with  and  prompt,  efficient, 
and  effective  implementation  of  the 
information  policies  and  information 
resources  management  responsibilities 
established  under  the  Act,  including  the 
reduction  of  information  collection 
burdens  on  the  pubUc. 

(d)  With  respect  to  the  collection  of 
information  and  the  control  of 
paperwork,  the  Senior  Official  shall 
establish  a  process  within  such  office 
that  is  sufficiently  independent  of 
program  responsibility  to  evaluate  fairly 
whether  proposed  collections  of 
information  should  be  approved  under 
this  Part. 

(e)  Agency  submissions  of  collections 
of  information  for  OMB  review,  and  the 
accompanying  certifications  under 

§  1320.9,  may  be  made  only  by  the 
agency  head  or  the  Senior  Official,  or 
their  designee. 

S  1320.8    Agency  collection  of  infomwtion 
rMponslbilities. 

The  office  established  under  §  1320.7 
shall  review  each  collection  of 
information  before  submission  to  OMB 
for  review  imder  this  Part. 

(a)  This  review  shall  include: 

(1)  an  evaluation  of  the  need  for  the 
collection  of  information,  which  shall 
include,  in  the  case  of  an  existing 
collection  of  information,  an  evaluation 
of  the  continued  need  for  such 
collection; 

(2)  a  functional  description  of  the 
information  to  be  collected; 

(3)  a  plan  for  the  collection  of 
information; 

(4)  a  specific,  objectively  supported 
estimate  of  burden,  which  shall  include, 
in  the  case  of  an  existing  collection  of 
information,  an  evaluation  of  the  burden 
that  has  been  imposed  by  such 
collection; 

(5)  an  evaluation  of  whether  (and  if 
so,  to  what  extent)  the  burden  on 
respondents  can  be  reduced  by  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses; 

(6)  a  test  of  the  collection  of 
information  through  a  pilot  program,  if 
appropriate;  and 

(7)  a  plan  for  the  efficient  and 
efi'ective  management  and  use  of  the 
information  to  be  collected,  including 
necessary  resources. 

(b)  Such  office  shall  ensure  that  each 
collection  of  information: 

(1)  is  inventoried,  displays  a  currenUy 
valid  OMB  control  number,  and,  if 
appropriate,  an  expiration  date; 
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(2)  is  reviewed  by  OMB  in  accordance 
with  the  clearance  requirements  of  44 
U.S.Q§  3507:  and 

(3)  informs  and  provides  reasonable 
notice  to  the  potential  persons  to  whom 
the  collection  of  information  is 
addressed  of— 

(1)  the  reasons  the  information  is 
planned  to  be  and/or  has  been  collected; 

(ii)  the  way  such  information  is 
planned  to  be  and/or  has  been  used  to 
further  the  proper  performance  of  the 
functions  of  the  agency; 

(iii)  an  estimate,  to  the  extent 
practicable,  of  the  average  burden  of  the 
collection  (together  with  a  request  that 
the  public  direct  to  the  agency  any 
comments  concerning  the  accuracy  of 
this  burden  estimate  and  any 
suggestions  for  reducing  this  burden); 

(iv)  whether  responses  to  the 
collection  of  information  are  voluntary, 
required  to  obtain  or  retain  a  benefit 
(citing  authority],  or  mandatory  (citing 
authority); 

(v)  the  nature  and  extent  of 
confidentiality  to  be  provided,  if  any 
(citing  authority);  and 

(vi)  the  fact  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

{c)(l)  An  agency  shall  provide  the 
information  described  in  paragraphs 
(b)(3)(l)  through  (v)  of  this  section  as 
follows: 

(i)  In  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
or  made  available  to  potential 
respondents  (except  in  an  electronic 
format),  such  information  can  be 
included  either  on  the  form, 
questionnaire  or  other  collection  of 
information,  as  part  of  the  instructions 
for  such  collection,  or  in  a  cover  letter 
or  memorandum  that  accompanies  the 
collection  of  information. 

(ii)  in  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information  sent 
or  made  available  to  potential 
respondents  in  an  electronic  format, 
such  information  can  be  included  either 
in  the  instructions,  near  the  title  of  the 
electronic  collection  instrument,  or,  for 
on-line  applications,  on  the  first  screen 
viewed  by  the  respondent; 

(iii)  In  the  case  of  collections  of 
information  published  in  regulations, 
guidelines,  and  other  issuances  in  the 
Federal  Register,  such  information  can 
be  published  in  the  Federal  Register  (for 
example,  in  the  case  of  a  collection  of 
information  in  a  regulation,  by 
publishing  such  information  in  the 
preamble  or  the  regulatory  text  to  the 
final  rule,  or  in  a  technical  amendment 


to  the  final  rule,  or  in  a  separate  notice 
annoimcing  OMB  approval  of  the 
collection  of  information). 

(iv)  In  other  cases,  and  where  OMB 
determines  in  advance  in  writing  that 
special  circumstances  exist,  agencies 
may  use  other  means  to  inform  potential 
respondents. 

(2)  An  agency  shall  provide  the 
information  described  in  paragraph 
(b)(3)(vi)  of  this  section  in  a  manner  that 
is  reasonably  calculated  to  inform  the 
public  (see  §  1320.5{b)(2)(ii)). 

(d)(1)  Before  an  agency  submits  a 
collection  of  information  to  OMB  for 
approval,  and  except  as  provided  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section,  the  agency  shall  provide  60-day 
notice  in  the  Federal  Register,  and 
otherwise  consult  with  members  of  the 
public  and  affected  agmdes  concerning 
each  proposed  collection  of  information, 
to  solicit  comment  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

(2)  If  the  agency  does  not  publish  a 
copy  of  the  proposed  collection  of 
information,  together  with  the  related 
instructions,  as  part  of  the  Federal 
Register  notice,  the  agency  should — 

(i)  provide  more  than  60-day  notice  to 
permit  timely  receipt,  by  interested 
members  of  the  public,  of  a  copy  of  the 
proposed  collection  of  information  and 
related  instructions:  or 

(ii)  explain  how  and  fi-om  whom  an 
interested  member  of  the  public  can 
request  and  obtain  a  copy  without 
charge,  including,  if  applicable,  how  the 
public  can  gain  access  to  the  collection 
of  information  and  related  instructions 
electronically  on  demand. 

(3)  The  agency  need  not  separately 
seek  such  public  comment  for  any 
proposed  collection  of  information 
contained  in  a  proposed  rule  to  be 
reviewed  under  §  1320.11,  if  the  agency 
provides  notice  and  comment  through 


the  notice  of  proposed  rulemaking  for 
the  proposed  rule  and  such  notice 
specifically  includes  the  solicitation  of 
comments  for  the  same  purposes  as  are 
listed  under  paragraph  (d)(1)  of  this 
section. 

(4)  The  agency  need  not  seek  or  may 
shorten  the  time  allowed  for  such  public 
comment  if  OMB  grants  an  exemption 
from  such  requirement  for  emergency 
processing  under  §  1320.13. 

§1320.9    Agency  certifications  for 
proposed  collections  of  Information. 

As  part  of  the  agency  submission  to 
OMB  of  a  proposed  collection  of 
information,  the  agency  (through  the 
head  of  the  agency,  the  Senior  Official, 
or  their  designee)  shall  certify  (and 
provide  a  record  supporting  such 
certification)  that  the  proposed 
collection  of  information — 

(a)  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  that  the  information 
to  be  collected  will  have  practical 
utility; 

(b)  is  not  unnecessarily  duplicative  of 
information  otherwise  reasonably 
accessible  to  the  agency; 

(c)  reduces  to  the  extent  practicable 
and  appropriate  the  burden  on  persons 
who  shall  provide  information  to  or  for 
the  agency,  including  with  respect  to 
small  entities,  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601(6)),  the  use  of  such  techniques  as: 

(1)  establishing  differing  compliance 
or  reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  those  who  are  to  respond; 

(2)  the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements;  or 

(3)  an  exemption  from  coverage  of  the 
collection  of  information,  or  any  part 
thereof; 

(d)  is  written  using  plain,  coherent, 
and  imambiguous  terminology  and  is 
imderstandable  to  those  who  are  to 
respond; 

(e)  is  to  be  implemented  in  ways 
consistent  and  compatible,  to  the 
maximum  extent  practicable,  with  the 
existing  reporting  and  recordkeeping 
practices  of  those  who  are  to  respond; 

(f)  indicates  for  each  recordkeeping 
requirement  the  length  of  time  persons 
are  required  to  maintain  the  records 
specified; 

(g)  informs  potential  respondents  of 
the  information  called  for  under 

§  1320.8(b)(3); 

(h)  has  been  developed  by  an  office 
that  has  planned  and  allocated 
resources  for  the  efficient  and  effective 
management  and  use  of  the  information 
to  be  collected,  including  the  processing 
of  the  information  in  a  manner  which 
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shall  enhance,  where  appropriate,  the 
utility  of  the  information  to  agencies 
and  the  public; 

(i)  uses  effective  and  efficient 
statistical  survey  methodology 
appropriate  to  the  purpose  for  which  the 
information  is  to  be  collected;  and 

(j)  to  the  maximum  extent  practicable, 
uses  appropriate  information  technology 
to  reduce  burden  and  improve  data 
quality,  agency  efficiency  and 
responsiveness  to  the  public. 

$  1320.10    Ctaaranca  of  coltoctlons  of 
information,  other  than  ttKMW  contained  in 
proposed  rules  or  in  currant  rules. 

Agencies  shall  submit  all  collections 
of  information,  other  than  those 
contained  either  in  proposed  rules 
pubhshed  for  public  commwit  in  the 
Federal  Register  (which  are  submitted 
under  §  1320.11)  or  in  current  rules  that 
were  published  as  final  rules  in  the 
Federal  Register  (which  are  submitted 
under  §  1320.12),  in  accordance  with 
the  following  requirements: 

(a)  On  or  before  the  date  of 
submission  to  OMB,  the  agency  shall,  in 
aoc»rdance  with  the  requirements  in 

§  1320.5(a)(l)(iv),  forward  a  notice  to  the 
Federal  Register  stating  that  OMB 
approval  is  being  sought  The  notice 
shall  direct  requests  for  information, 
including  copies  of  the  proposed 
collection  of  InftHmation  and 
supporting  dociunentation,  to  the 
agency,  and  shall  request  that  comments 
be  submitted  to  OMB  within  30  days  of 
the  notice's  pubhcation.  The  notice 
shall  direct  comments  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  (name 
of  agency).  A  copy  of  the  notice 
submitted  to  the  Federal  Register, 
together  with  the  date  of  expected 
publication,  shall  be  included  in  the 
agency's  submission  to  OMB. 

(b)  Within  60  days  after  receipt  of  the 
proposed  collection  of  information  or 
publication  of  the  notice  under 
paragraph  (a)  of  this  section,  whichever 
is  later,  OMB  shall  notify  the  agency 
involved  of  its  decision  to  approve,  to 
instruct  the  agency  to  make  a 
substantive  or  material  change  to,  or  to 
disapprove,  the  collection  of 
information,  and  shall  make  such 
decision  publicly  available.  OMB  shall 
provide  at  least  30  days  for  public 
comment  after  receipt  of  the  proposed 
collection  of  information  before  making 
its  decision,  except  as  provided  under 

§  1320.13.  Upon  approval  of  a  collection 
of  Information,  OMB  shall  assign  an 
OMB  control  number  and,  if 
appropriate,  an  expiration  date.  OMB 
shall  not  approve  any  collection  of 
information  for  a  period  longer  than 
three  years. 


(c)  If  OMB  fails  to  notify  the  agency 
of  its  approval,  instruction  to  make 
substantive  or  material  change,  or 
disapproval  within  the  60-day  period, 
the  agency  may  request,  and  OMB  shall 
assign  without  further  delay,  an  OMB 
control  niunber  that  shall  be  valid  for 
not  more  than  one  year. 

(d)  As  provided  in  §  1320.5(b)  and 

§  1320.6(a),  an  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
imless  the  collection  of  information 
diqslays  a  currently  valid  OMB  control 
nimiber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(e)(1)  In  the  case  of  a  collection  of 
information  not  contained  in  a 
published  current  rule  which  has  been 
approved  by  C^4B  and  has  a  cxurently 
valid  OMB  control  number,  the  agency 
shall: 

(1)  conduct  the  review  established 
imder  §  1320.8,  including  the  seeking  of 
public  comment  imder  §  1320.8(d);  and 

(11)  after  having  made  a  reasonable 
effort  to  seek  public  comment,  but  no 
later  than  60  days  b^ore  the  expiration 
date  of  the  OMB  ccmtrol  number  for  the 
currently  aj^roved  collection  of 
information  r  submit  the  collection  of 
information  for  review  and  approval 
under  this  Part,  which  shall  include  an 
explanation  of  how  the  agency  has  used 
the  information  that  it  has  collected. 

(2)  The  agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  the  submission  is 
pending  at  OMB. 

(f)  Prior  to  the  expiration  of  OMB's 
approval  of  a  collection  of  information, 
OMB  may  decide  on  its  own.initiative, 
after  consultation  with  the  agency,  to 
review  the  collection  of  information. 
Such  decisions  will  be  made  only  when 
relevant  drcimistances  have  changed  or 
the  burden  estimates  provided  by  the 
agency  at  the  time  of  initial  submission 
were  materially  in  error.  Upon 
notification  by  OMB  of  its  decision  to 
review  the  collection  of  Information,  the 
agency  shall  submit  it  to  OMB  for 
review  under  this  Part. 

(g)  For  good  cause,  after  consultation 
with  the  agency,  OMB  may  stay  the 
effectiveness  of  its  prior  approval  of  any 
collection  of  information  that  is  not 
specifically  required  by  agency  rule;  in 
such  case,  the  agency  shall  cease 
conducting  or  sponsoring  such 
collection  of  information  while  the 
submission  is  pending,  and  shall 
publish  a  notice  in  the  Federal  Register 
to  that  effect. 


§  1320.1 1    Clearance  of  collecttons  of 
htformation  in  proposed  rules. 

Agencies  shall  submit  collections  of 
information  contained  in  proposed  rules 
published  for  public  comment  in  the 
Federal  Register  in  accordance  with  the 
following  requirements: 

(a)  The  agency  shall  include,  in 
accordance  with  the  requirements  in 

§  1320.5(a)(l)(iv)  and  §  1320.8(d)(1)  and 
(3),  in  the  preamble  to  the  Notice  trf 
Proposed  Rulemaking  a  statement  that 
the  collections  of  information  contained 
in  the  proposed  rule,  and  identifi^  as 
such,  have  been  submitted  to  OKffi  for 
review  imder  section  3507(d)  of  the  Act 
The  notice  shall  direct  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  [name  of  agency). 

(b)  All  such  submissions  shall  be 
made  to  OMB  not  later  than  the  day  on 
which  the  Notice  of  Proposed 
Rulemaking  is  published  in  the  Federal 
Roister,  in  such  foam  and  in 
accordance  with  such  procedures  as 
OMB  may  direct.  Such  submissions 
shall  include  a  copy  of  the  proposed 
regulation  and  preamble. 

(c)  Within  60  days  of  pubUcation  of 
the  proposed  rule,  but  subject  to 
paragraph  (e)  of  this  section,  OMB  may 
file  public  comments  on  collection  of 
information  provisions.  The  OMB 
comments  shall  be  in  the  form  of  an 
OMB  Notice  of  Action,  which  shall  be 
sent  to  the  Senior  Official  or  agency 
head,  or  their  designee,  and  which  shall 
be  made  a  part  of  ^e  agency's 
rulemaking  record. 

(d)  If  an  agency  submission  is  not  in 
comphance  with  paragraph  (b)  of  this 
section,  OMB  may,  subject  to  paragraph 
(e)  of  this  section,  disapprove  the 
collection  of  information  in  the 
proposed  rule  within  60  days  of  receipt 
of  the  submission.  If  an  agency  falls  to 
submit  a  collection  of  information 
subject  to  this  section,  OMB  may, 
subject  to  paragraph  (e)  of  this  section, 
disapprove  it  at  any  time. 

(e)  C^4B  shall  provide  at  least  30  days 
after  receipt  of  the  proposed  collection 
of  information  before  submitting  its 
comments  or  making  its  decision, 
except  as  provided  under  §  1320.13. 

(f)  When  the  final  rule  is  published  in 
the  Federal  Register,  the  agency  shall 
explain  how  any  collection  of 
information  contained  in  the  final  rule 
responds  to  any  comments  received 
from  OMB  or  the  public.  The  agency 
shall  include  an  identification  and 
explanation  of  any  modifications  made 
in  the  rule,  or  explain  why  it  rejected 
the  comments.  If  requested  by  OMB,  the 
agency  shall  include  OMB's  conunents 
in  the  preamble  to  the  final  rule. 
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(g)  If  OMB  has  not  filed  public 
conunents  under  paragraph  (c)  of  this 
section,  or  has  approved  without 
conditions  the  collection  of  information 
contained  in  a  rule  before  the  final  rule 
is  published  in  the  Federal  Register, 
OMB  may  assign  an  OMB  control 
number  prior  to  publication  of  the  final 
rule. 

(h)  On  or  before  the  date  of 
publication  of  the  final  rule,  the  agency 
shall  submit  the  final  rule  to  OMB, 
imless  it  has  been  approved  imder 
paragraph  (g)  of  this  section  (and  not 
substantively  or  materially  modified  by 
the  agency  after  approval).  Not  later 
than  60  days  after  publication,  but 
subject  to  paragraph  (e)  of  this  section, 
OKffl  shall  approve,  instruct  the  agency 
to  make  a  substantive  or  material  change 
to,  or  disapprove,  the  collection  of 
information  contained  in  the  final  rule. 
Any  such  instruction  to  change  or 
disapprove  may  be  based  on  one  or 
more  of  the  following  reasons,  as 
determined  by  OMB: 

(1)  the  agency  has  failed  to  comply 
with  paragraph  (b)  of  this  section; 

(2)  the  agency  had  substantially 
modified  the  collection  of  information 
contained  in  the  final  rule  from  that 
contained  in  the  proposed  rule  without 
providing  OMB  with  notice  of  the 
change  and  sufficient  information  to 
make  a  determination  concerning  the 
modified  collection  of  information  at 
least  60  days  before  publication  of  the 
final  rule;  or 

(3)  in  cases  in  which  OMB  had  filed 
public  comments  under  paragraph  (c)  of 
this  section,  the  agency's  response  to 
such  comments  was  imreasonable,  and 
the  collection  of  information  is 
unnecessary  for  the  proper  performance 
of  the  agency's  functions. 

(i)  After  making  such  decision  to 
approve,  to  instruct  the  agency  to  make 
a  substantive  or  material  change  to,  or 
disapprove,  the  collection  of 
information,  OMB  shall  so  notify  the 
agency.  If  OMB  approves  the  collection 
of  information  or  if  it  has  not  acted 
upon  the  submission  within  the  time 
limits  of  this  section,  the  agency  may 
request,  and  OMB  shall  assign  an  OMB 
control  niunber.  If  OMB  disapproves  or 
instructs  the  agency  to  make  substantive 
or  material  chmge  to  the  collection  of 
information,  it  shall  make  the  reasons 
for  its  decision  publicly  available. 

(j)  OMB  shall  not  approve  any 
collection  of  information  under  this 
section  for  a  period  longer  than  three 
years.  Approval  of  such  collection  of 
information  will  be  for  the  fiill  three- 
year  period,  unless  OMB  determines 
that  there  are  special  circumstances 
requiring  approval  for  a  shorter  period. 


(k)  After  receipt  of  notification  of 
OMB's  approval,  instruction  to  make  a 
substantive  or  material  change  to, 
disapproval  of  a  collection  of 
information,  cm-  failure  to  act,  the  agency 
shall  publish  a  notice  in  the  Federal 
Register  to  inform  the  public  of  OMB's 
decision. 

(1)  As  provided  in  §  1320.5(b)  and 
§  1320.6(a),  an  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
nimiber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

§  1 320.1 2    Ctaarance  of  coUectiona  of 
information  in  current  rules. 

Agencies  shall  submit  collections  of 
information  contained  in  current  rules 
that  were  published  as  final  rules  in  the 
Federal  Register  in  accordance  with  the 
following  procedures: 

(a)  In  the  case  of  a  collection  of 
information  contained  in  a  published 
current  rule  which  has  been  approved 
by  OMB  and  has  a  ciurently  valid  OMB 
control  number,  the  agency  shall: 

(1)  conduct  the  review  established 
under  §  1320.8,  including  the  seeking  of 
public  comment  under  §  1320.8(d);  and 

(2)  after  having  made  a  reasonable 
effort  to  seek  public  comment,  but  no 
later  than  60  days  before  the  expiration 
date  of  the  OMB  control  number  for  the 
currently  approved  collection  of 
information,  submit  the  collection  of 
information  for  review  and  approval 
under  this  Part,  which  shall  include  an 
explanation  of  how  the  agency  has  used 
the  information  that  it  has  collected. 

(b)(1)  In  the  case  of  a  collection  of 
information  contained  in  a  published 
current  rule  that  was  not  required  to  be 
submitted  for  OMB  review  under  the 
Paperwork  Reduction  Act  at  the  time 
the  collection  of  information  was  made 
part  of  the  rule,  but  which  collection  of 
information  is  now  subject  to  the  Act 
and  this  Part,  the  agency  shall: 

(i)  conduct  the  review  established 
under  §  1320.8,  including  the  seeking  of 
public  comment  under  §  1320.(8)(d); 
and 

(ii)  after  having  made  a  reasonable 
effort  to  seek  public  comment,  submit 
the  collection  of  information  for  review 
and  approval  under  this  Part,  which 
shall  include  an  explanation  of  how  the 
agency  has  used  the  information  that  it 
has  collected. 

(2)  The  agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  the  submission  is 


pending  at  OMB.  In  the  case  of  a 
collection  of  information  not  previously 
approved,  approval  shall  be  granted  for 
such  period,  which  shall  not  exceed  60 
days,  imless  extended  by  the  Director 
for  an  additional  60  days,  and  an  OMB 
control  number  assigned.  Upon 
assignment  of  the  OMB  control  number, 
and  in  accordance  with  §  1320.3(f)  and 
§  1320.5(b),  the  agency  shall  display  the 
number  and  inform  the  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(c)  On  or  before  the  day  of  submission 
to  OMB  under  paragraphs  (a)  or  (b)  of 
this  section,  the  agency  shall,  in 
accordance  with  me  requirements  set 
forth  in  §  1320.5(a)(l)(iv),  forward  a 
notice  to  the  Federal  Register  stating 
that  OMB  review  is  being  sought.  The 
notice  shall  direct  requests  for  copies  of 
the  collection  of  information  and 
supporting  dociunentation  to  the 
agency,  and  shall  request  that  comments 
be  submitted  to  OMB  within  30  days  of 
the  notice's  publication.  The  notice 
shall  direct  comments  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  [name 
of  agency].  A  copy  of  the  notice 
submitted  to  the  Federal  Register, 
together  with  the  date  of  expected 
publication,  shall  be  included  in  the 
agencv's  submission  to  OMB. 

(d)  Within  60  days  after  receipt  of  the 
collection  of  information  or  publication 
of  the  notice  under  paragraph  (c)  of  this 
section,  whichever  is  later,  OMB  shall 
notify  the  agency  involved  of  its 
decision  to  approve,  to  instruct  the 
agency  to  make  a  substantive  or  material 
change  to,  or  to  disapprove,  the 
collection  of  information,  and  shall 
make  such  decision  publicly  available. 
OMB  shall  provide  at  least  30  days  for 
public  comment  after  receipt  of  the 
proposed  collection  of  information 
before  making  its  decision,  except  as 
provided  under  §  1320.13. 

(e)(1)  Upon  approval  of  a  collection  of 
information,  OKffi  shall  assign  an  OMB 
control  number  and  an  expiration  date. 
OMB  shall  not  approve  any  collection  of 
information  for  a  period  longer  than 
three  years.  Approval  of  any  collection 
of  information  submitted  under  this 
section  will  be  for  the  full  three-year 
period,  unless  OMB  determines  that 
there  are  special  circiunstances 
requiring  approval  for  a  shorter  period. 

(2)  If  OMB  fails  to  notify  the  agency 
of  its  approval,  instruction  to  make 
substantive  or  material  change,  or 
disapproval  within  the  60-day  period, 
the  agency  may  request,  and  OMB  shall 
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assign  without  further  delay,  an  OMB 
control  niunber  that  shall  be  valid  for 
not  more  than  one  year. 

(3)  As  provided  in  §  1320.5(b)  and 
§  1320.6(a),  an  agency  may  not  conduct 
OT  sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(f)(1)  If  C^ffl  disapproves  a  collection 
of  information  contained  in  an  existing 
rule,  or  instructs  the  agency  to  make  a 
substantive  or  material  change  to  a 
collection  of  information  contained  in 
an  existing  rule,  OMB  shall: 

(i)  publish  an  explanation  thereof  in 
the  Federal  Rraister,  and 

(ii)  instruct  the  agency  to  undertake  a 
rulemaking  within  a  reasonable  time 
limited  to  consideration  of  changes  to 
the  collection  of  information  contained 
in  the  rule  and  thereafter  to  submit  the 
collection  of  information  for  approval  or 
disapproval  under  §  1320.10  or 
§  1320.11,  as  appropriate;  and 

(iii)  extend  tne  existing  approval  of 
the  collection  of  information  (including 
an  interim  approval  granted  under 
paragraph  (b)  of  this  section)  for  the 
duration  of  the  period  required  for 
consideration  of  proposed  changes, 
including  that  required  for  OMB 
approval  or  disapproval  of  the 
collection  of  information  under 
§  1920.10  or  §  1320.11,  as  appropriate. 

(2)  Thereafter,  the  agency  shaU, 
within  a  reasonable  period  of  time  not 
to  exceed  120  days,  undertake  such 
procedures  as  are  necessary  in 
compliance  with  the  Administrative 
Procedure  Act  and  other  applicable  law 
to  amend  or  rescind  the  collection  of 
information,  and  shall  notify  the  public 
through  the  Federal  Register.  Such 
notice  shall  identify  the  proposed 
changes  in  the  collections  of 
information  and  shall  solicit  public 
comment  on  retention,  change,  or 
rescission  of  such  collections  of 
information.  If  the  agency  employs 
notice  and  comment  rulemaking 
procedures  for  amendment  or  rescission 
of  the  collection  of  information, 
publication  of  the  above  in  the  Federal 
Register  and  submissioh  to  OMB  shall 
initiate  OMB  clearance  procedures 
under  section  3507(d)  of  the  Act  and 
§  1320.11.  All  procedures  shall  be 
completed  within  a  reasonable  period  o{ 
time  to  be  determined  by  OMB  in 
consultation  with  the  agency. 

(g)  OMB  may  disapprove,  in  whole  or 
in  part,  any  collection  of  information 


subject  to  the  procedures  of  this  section, 
if  the  agency: 

(1)  has  refused  within  a  reasonable 
time  to  comply  with  an  OMB 
instruction  to  submit  the  collection  of 
information  for  review; 

(2)  has  refused  within  a  reasonable 
time  to  initiate  procedures  to  change  the 
collection  of  information;  or 

(3)  has  refused  within  a  reasonable 
time  to  publish  a  final  rule  continuing 
the  collecticm  of  information,  with  such 
changes  as  may  be  appropriate,  or 
otherwise  complete  the  procedures  for 
amendment  or  rescission  of  the 
collection  of  information. 

(h)(1)  Upon  disapproval  by  OMB  of  a 
collection  of  information  subject  to  this 
section,  except  as  provided  in  paragraph 
(f)(l)(iii)  of  this  section,  the  OMB 
control  number  assigned  to  such 
collection  of  information  shall 
immediately  expire,  and  no  agency  shall 
conduct  or  sponsor  such  collection  of 
information.  Any  such  disapproval  shall 
constitute  disapproval  of  the  collection 
of  information  contained  in  the  Notice 
of  Proposed  Rulemaking  or  other 
submissions,  and  also  of  the  preexisting 
information  collection  instruments 
directed  at  the  same  collection  of 
information  and  therefore  constituting 
essentially  the  same  collection  of 
information. 

(2)  The  failure  to  display  a  currentiy 
valid  OMB  control  number  for  a 
collection  of  information  contained  in  a 
current  rule,  or  the  failure  to  inform  the 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number,  does  not,  as  a  legal  matter, 
rescind  or  amend  the  rule;  however, 
such  absence  will  alert  the  public  that 
either  the  agency  has  failed  to  comply 
with  applicable  legal  requirements  for 
the  collection  of  information  or  the 
collection  of  information  has  been 
disapproved,  and  that  therefore  the 
portion  of  the  rule  containing  the 
collection  of  information  has  no  legal 
force  and  e^ct  and  the  public 
protection  provisions  of  44  U.SX:.  3512 
apply. 

(i)  Prior  to  the  expiration  of  ONffl's 
approval  of  a  collection  of  information 
in  a  current  rule,  OMB  may  decide  on 
its  own  initiative,  after  consultation 
with  the  agency,  to  review  the  collection 
of  information.  Such  decisions  will  be 
made  only  when  relevant  circumstances 
have  changed  or  the  burden  estimates 
provided  by  the  agency  at  the  time  of 
initial  submission  were  materially  in 
error.  Upon  notification  by  OMB  of  its 
decision  to  review  the  collection  of 


information,  the  agency  shall  submit  it 
to  OMB  for  review  under  this  Part. 

f  132ai3    Emergency  processing. 

An  agency  head  or  the  Senior  Official, 
or  their  designee,  may  request  OMB  to 
authorize  emergency  processing  of 
submissions  of  collections  of 
information. 

(a)  Any  such  request  shall  be 
accompanied  by  a  written  determination 
that: 

(1)  The  collection  of  information: 

(i)  Is  needed  prior  to  the  expiration  of 
time  periods  established  under  this  Part; 
and 

(ii)  Is  essential  to  die  mission  of  the 
agency;  and 

(2)  The  agency  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  under  this  Part  because: 

(i)  Public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed; 

(ii)  An  unanticipated  event  has 
occurred;  or 

(iii)  The  use  of  normal  clearance 
procedures  is  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information  or  is  reasonably  likely  to 
cause  a  statutory  or  court  ordered 
deadline  to  be  missed. 

(b)  The  agency  shall  state  the  time 
period  within  which  OMB  should 
approve  or  disapprove  die  collection  of 
information. 

(c)  The  agency  shall  submit 
information  indicating  that  it  has  taken 
all  practicable  steps  to  consult  with 
interested  agencies  and  members  of  the 
public  in  order  to  minimiro  the  burden 
of  the  collection  of  information. 

(d)  The  agency  shall  set  forth  in  the 
Federal  Register  notice  prescribed  by 
§  1320.5(a)(l)(iv),  unless  waived  or 
modified  under  this  section,  a  statement 
that  it  is  requesting  emergency 
processing,  and  the  time  period  stated 
under  paragraph  (b)  of  this  section. 

(e)  OMB  shall  approve  or  disapprove 
each  such  submission  within  the  time 
period  stated  under  paragraph  (b)  of  this 
section,  provided  that  such  time  period 
is  consistent  with  the  purposes  of  this 
Act. 

(f)  If  OMB  approves  the  collection  of 
information,  it  shall  assign  a  control 
number  valid  for  a  maximum  of  90  days 
after  receipt  of  the  agency  submission. 


f132ai4    Pul>llei 

(a)  In  order  to  enable  the  public  to 
participate  in  and  provide  comments 
during  the  clearance  process,  OMB  will 
ordinarily  make  its  paperwork  docket 
files  available  for  public  inspection 
during  normal  business  hours. 
Notwithstanding  other  provisions  of  this 
Part,  and  to  the  extent  permitted  by  law. 
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requirements  to  publish  public  notices 
or  to  provide  materials  to  the  public 
may  be  modified  or  waived  by  the 
Director  to  the  extent  that  sudi  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
collection  of  information;  jeopardize  the 
confidentiality  of  proprietary,  trade 
secret,  or  other  confidential  information; 
violate  State  or  Federal  law;  or 
substantially  interfere  with  an  agency's 
ability  to  perform  its  statutory 
obligations. 

(b)  Agencies  shall  provide  copies  of 
the  material  submitted  to  OMB  for 
review  promptly  upon  request  by  any 
person. 

(c)  Any  person  may  request  OMB  to 
review  any  collection  of  information 
conducted  by  or  for  an  agency  to 
determine,  if.  under  this  Act  and  this 
Part,  a  pwrson  shall  maintain,  provide, 
or  disclose  the  information  to  or  for  the 
agency.  Unless  the  request  is  frivolous, 
OMB  shall,  in  coordination  with  the 
agency  responsible  for  the  collection  of 
information: 

(1)  Respond  to  the  request  within  60 
days  after  receiving  the  request,  unless 
such  period  is  extended  by  OMB  to  a 
specified  date  and  the  person  making 
the  request  is  given  notice  of  such 
extension;  and 

(2)  Take  appropriate  remedial  action, 
if  necessary. 

§  1320.1 5    Independent  regulatory  agency 
override  auttiority. 

(a)  An  independent  regulatory  agency 
which  is  administered  by  two  or  more 
members  of  a  commission,  board,  or 
similar  body,  may  by  majority  vote  void: 

(1)  Any  disapproval,  instruction  to 
such  agency  to  make  material  or 
substantive  change  to,  or  stay  of  the 
effectiveness  of  OMB  approval  of,  any 
collection  of  information  of  such 
agency;  or 

(2)  An  exercise  of  authority  under 
§  1320.10(g)  concerning  such  agency. 

(b)  The  agency  shall  certify  each  vote 
to  void  such  OMB  action  to  OMB,  and 
explain  the  reasons  for  such  vote.  OMB 
shall  without  further  delay  assign  an 
OMB  control  number  to  such  collection 
of  information,  valid  for  the  length  of 
time  requested  by  the  agency,  up  to 
three  years,  to  any  collection  of 
information  as  to  which  this  vote  is 
exercised.  No  override  shall  become 
effective  until  the  independent 
regulatory  agency,  as  provided  in 

§  1320.5(b)  and  §  1320.6(2),  has 
displayed  the  OMB  control  number  and 
informed  the  potential  persons  who  are 
to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 


information  unless  it  displays  a 
currently  valid  OMB  control  number. 

§  1 32ai  6    Delegation  of  approval  authority. 

(a)  OMB  may,  after  complying  with 
the  notice  and  comment  procedures  of 
the  Administrative  Procedure  Act, 
delegate  OMB  review  of  some  or  all  of 
an  agency's  collections  of  information  to 
the  Senior  Official,  or  to  the  agency 
head  with  respect  to  those  components 
of  the  agency  for  which  he  or  she  has 
not  delegated  authority. 

(b)  No  delegation  of  review  authority 
shall  be  made  unless  the  agency 
demonstrates  to  OMB  that  the  Senior 
Official  or  agency  head  to  whom  the 
authority  would  be  delegate: 

(1)  Is  sufficiently  independent  of 
program  responsibility  to  evaluate  fairly 
whether  proposed  collections  of 
information  should  be  approved; 

(2)  Has  sufficient  resources  to  carry 
out  this  responsibility  effectively;  and 

(3)  Has  established  an  agency  review 
process  that  demonstrates  the  prompt, 
efficient,  and  effective  performance  of 
collection  of  information  review 
responsibilities. 

(c)  OMB  may  limit,  condition,  or 
rescind,  in  whole  or  in  part,  at  any  time, 
such  delegations  of  authority,  and 
reserves  the  right  to  review  any 
individual  collection  of  information,  or 
part  thereof,  conducted  or  sponsored  by 
an  agency,  at  any  time. 

(d)  Subject  to  the  provisions  of  this 
Part,  and  in  accordance  with  the  terms 
and  conditions  of  each  delegation  as 
specified  in  Appendix  A  to  this  part, 
OMB  delegates  review  and  approval 
authority  to  the  following  agencies: 

(1)  Board  of  Governors  of  the  Federal 
Reserve  System;  and 

(2)  Managing  Director  of  the  Federal 
Communications  Commission. 

§  1320l17    Information  collection  budget 

Each  agency's  Senior  Official,  or 
agency  head  in  the  case  of  any  agency 
for  which  the  agency  head  has  not 
delegated  responsibility  under  the  Act 
for  any  component  of  the  agency  to  the 
Senior  Official,  shall  develop  and 
submit  to  OMB,  in  such  form,  at  such 
time,  and  in  accordance  with  such 
procedures  as  OMB  may  prescribe,  an 
annual  comprehensive  budget  for  all 
collections  of  information  from  the 
public  to  be  conducted  in  the 
succeeding  twelve  months.  For  good 
cause,  OMB  may  exempt  any  agency 
&Dm  this  requirement. 

§1320.18    Ottwr  auttiority. 

(a)  OMB  shall  determine  whether  any 
collection  of  information  or  other  matter 
is  within  the  scope  of  the  Act.  or  this 
Part. 


(b)  In  appropriate  cases,  after 
consultation  with  the  agency,  OMB  may 
initiate  a  rulemaking  proceeding  to 
determine  whether  an  agency's 
collection  of  information  is  consistent 
with  statutory  standards.  Such 
proceedings  shall  be  in  accordance  with 
the  informal  rulemaking  procedures  of 
the  Administrative  Procedure  Act. 

(c)  Each  agency  is  responsible  for 
complying  with  the  information 
pohcies,  principles,  standards,  and        . 
guidelines  prescribed  by  OMB  imder 
this  Act. 

(d)  To  the  extent  permitted  by  law, 
OMB  may  waive  any  requirements 
contained  in  this  Part. 

(e)  Nothing  in  this  Part  shall  be 
interpreted  to  limit  the  authority  of 
OMB  under  this  Act.  or  any  other  law. 
Nothing  in  this  Part  or  this  Act  shall  be 
interpreted  as  increasing  or  decreasing 
the  authority  of  OMB  with  respect  to  the 
substantive  policies  and  programs  of  the 
agencies. 

Appendix  A — Agencies  with  Delegated 
Review  and  Approval  Authority 

1.  The  Board  of  Governors  of  the  Federal 
Reserve  System 

(a)  Authority  to  review  and  approve 
collection  of  information  requests,  collection 
of  information  requirements,  and  collections 
of  information  in  current  rules  is  delegated 
to  the  Board  of  Governors  of  the  Federal 
Reserve  System. 

(1)  This  delegation  does  not  include  review 
and  approval  authority  over  any  new 
collection  of  information  or  any  modification 
to  an  existing  collection  of  information  that: 

(i)  Is  proposed  to  be  collected  as  a  result 
of  a  requirement  or  other  mandate  of  the 
Federal  Financial  Institutions  Examination 
Council,  or  other  Federal  executive  branch 
entities  with  authority  to  require  the  Board 
to  conduct  or  s{>onsor  a  collection  of 
information. 

(U)  Is  objected  to  by  another  Federal  agency 
on  the  grounds  that  agency  requires 
information  currently  collected  by  the  Board, 
that  the  currently  collected  information  is 
being  deleted  from  the  collection,  and  the 
deletion  will  have  a  serious  adverse  impact 
on  the  agency's  program,  provided  that  such 
objection  is  certified  to  OMB  by  the  head  of 
the  Federal  agency  involved,  with  a  copy  to 
the  Board,  before  the  end  of  the  comment 
period  specified  by  the  Board  on  the  Federal 
Register  notices  specified  in  paragraph 
(l)(3)(i)  of  this  section  1. 

(iii)  Would  cause  the  burden  of  the 
information  collections  conducted  or 
sponsored  by  the  Board  to  exceed  by  the  end 
of  the  fiscal  year  the  Information  Collection 
Budget  allowance  set  by  the  Board  and  OMB 
for  the  fiscal  year-end. 

(2)  The  Board  may  ask  that  OMB  review 
and  approve  collections  of  information 
covered  by  this  delegation. 

(3)  In  exercising  delegated  authority,  the 
Board  will: 

(i)  Provide  the  public,  to  the  extent 
possible  and  appropriate,  with  reasonable 
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opportimity  to  comment  on  collections  of 
information  under  review  prior  to  taking 
final  action  approving  the  collection. 
Reasonable  opportunity  for  public  comment 
will  include  publishing  a  notice  in  the 
Federal  Register  informing  the  public  of  the 
proposed  collection  of  information, 
announcing  the  beginning  of  a  GO-dsy  public 
conmient  period,  and  the  availability  of 
copies  of  the  "clearance  package,"  to  provide 
the  public  with  the  opportunity  to  conmient. 
Such  Federal  Register  notices  shall  also 
advise  the  public  that  they  may  also  send  a 
copy  of  their  comments  to  the  Federal 
Reserve  Board  and  to  the  OMB/OIRA  Desk 
Officer. 

(A)  Should  the  Board  determine  that  a  new 
collection  of  information  or  a  change  in  an 
existing  collection  must  be  instituted  quickly 
and  that  public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
collection  or  substantially  interfere  with  the 
Board's  ability  to  perfom)  its  statutory 
obligation,  the  Board  may  temporarily 
approve  of  the  collection  of  information  for 

a  period  not  to  exceed  90  days  without 
providing  opportunity  for  public  comment. 

(B)  At  the  earliest  practical  date  after 
approving  the  temporary  extension  to  the 
collection  of  information,  the  Board  will 
publish  a  Federal  Register  notice  informing 
the  public  of  its  approval  of  the  collection  of 
information  and  indicating  why  immediate 
action  was  necessary.  In  such  cases,  the 
Board  will  conduct  a  normal  delegated 
review  and  publish  a  notice  in  the  Federal 
Register  soliciting  pubUc  comment  on  the 
intention  to  extend  the  collection  of 
information  for  a  period  not  to  exceed  three 
years. 

(ii)  Provide  the  OMB/OIRA  Desk  Officer  for 
the  Federal  Reserve  Board  with  a  copy  of  the 
Board's  Federal  Register  notice  not  later  than 
the  day  the  Board  files  the  notice  with  the 
Office  of  the  Federal  Register. 

(iii)  Assure  that  approved  collections  of 
information  are  reviewed  not  less  frequently 
than  once  every  three  years,  and  that  such 
reviews  are  normally  conducted  before  the 
eiqiiration  date  of  the  prior  approval.  Where 
the  review  has  not  been  completed  prior  to 
the  expiration  date,  the  Board  may  extend  the 
report,  for  up  to  three  months,  without  public 
notice  in  order  to  complete  the  review  and 
consequent  revisions,  if  any.  There  may  also 
be  other  cinnunstances  in  which  the  Board 
determines  that  a  three-month  extension 
without  public  notice  is  appropriate. 

(iv)  Take  every  reasonable  step  to  conduct 
the  review  established  under  5  CFR  1320.8, 
including  the  seeking  of  public  comment 
under  5  CFR  1320.8(d).  In  determining 
whether  to  approve  a  collection  of 
information,  the  Board  will  consider  all 
comments  received  from  the  public  and  other 
agencies.  The  Board  will  not  approve  a 
collection  of  information  that  it  determines 
does  not  satisfy  the  guidelines  set  forth  in  5 
CFR  1320.5(d)(2),  unless  it  determines  that 
departiue  from  these  guidelines  is  necessary 
to  satisfy  statutory  requirements  or  other 
substantial  need. 

(v)(A)  Assure  that  each  approved  collection 
of  information  displays,  as  required  by  5  CFR 
1320.6,  a  currently  valid  OMB  control 
number  and  the  &ct  that  a  person  is  not 


required  to  respond  to  a  collection  of 
information  unless  it  displays  a  ciuiently 
valid  OMB  control  number. 

(B)  Assure  that  ail  collections  of 
information,  except  those  contained  in 
regulations,  display  the  expiration  date  of  the 
approval,  or,  in  case  the  expiration  date  has 
been  omitted,  explain  the  decision  that  it 
would  not  be  appropriate,  under  5  CFR 
1320.5(a)(lMiii)(C),  for  a  proposed  collection 
of  information  to  display  an  expiration  date. 

(C)  Assure  that  each  collection  of 
information,  as  required  by  5  CFR 
1320.8(b)(3),  informs  and  provides  feir  notice 
to  the  potential  respondents  of  why  the 
information  is  being  collected;  the  way  in 
which  such  information  is  to  be  used;  the 
estimated  burden;  %vhether  responses  are 
voluntary,  required  to  obtain  or  retain  a 
l>enefit,  or  mandatory;  the  confidentiality  to 
be  provided;  and  the  £act  that  an  agency  may 
not  conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently 
valid  OMB  control  number. 

(vi)  Assure  that  each  approved  collection 
of  information,  together  with  a  completed 
form  OMB  83-1,  a  supporting  statement,  a 
copy  of  each  comment  received  from  the 
public  and  other  agencies  in  response  to  the 
Board's  Federal  Register  notice  or  a  summary 
of  these  comments,  the  certification  required 
by  5  CFR  1320.9.  and  a  certification  that  the 
Board  has  approved  of  the  collection  of 
information  in  accordance  with  the 
provisions  of  this  delegation  is  transmitted  to 
OMB  for  incorporation  into  OMB's  public 
docket  files.  Such  transmittal  shall  be  made 
as  soon  as  practical  after  the  Board  has  taken 
final  action  approving  the  collection. 
However,  no  collection  of  information  may 
be  instituted  until  the  Board  has  delivered 
this  transmittal  to  OMB. 

(b)  OMB  will: 

(1)  Provide  the  Board  in  advance  with  a 
block  of  control  numbers  which  the  Board 
will  assign  in  sequential  order  to  and  display 
on,  new  collections  of  information. 

(2)  Provide  a  written  notice  of  action  to  the 
Board  indicating  that  the  Board  approvals  of 
collections  of  information  that  have  been 
received  by  OMB  and  incorporated  into 
OMB's  public  docket  files  and  an  inventory 
of  currently  approved  collections  of 
information. 

(3)  Review  any  collection  of  information 
referred  by  the  Board  in  accordance  with  the 
provisions  of  section  1(a)(2)  of  this 
Appendix. 

(c)  OMB  may  review  the  Board's 
paperwork  review  process  under  the 
delegation.  The  Board  will  cooperate  in 
carrying  out  such  a  review.  The  Board  will 
respond  tt)  any  recommendations  resulting 
from  such  review  and,  if  it  finds  the 
recommendations  to  be  appropriate,  will 
either  accept  the  recommendations  or 
propose  an  alternative  approach  to  achieve 
the  intended  purpose. 

(d)  This  delegation  may,  as  provided  by  5 
CFR  1320.16(c),  be  limited,  conditioned,  or 
rescinded,  in  whole  or  in  part  at  any  time. 
OMB  vrill  exercise  this  authority  only  in 
unusual  circumstances  and,  in  those  rare 
instances,  will  do  so,  subject  to  the 
provisions  of  5  CFR  1320.10(f)  and 


1320.10(g),  prior  to  the  expiration  of  th?  time 
period  set  for  public  comment  in  the  Board's 
Federal  Register  notices  and  generally  only 
if: 

(1)  Prior  to  the  commencement  of  a  Board 
review  (e.g.,  during  the  review  for  the 
Information  Collection  Budget).  OMB  has 
notified  the  Board  that  it  intends  to  review 

a  specific  new  proposal  for  the  collection  of 
information  or  the  continued  use  (with  or 
without  modification)  of  an  existing 
collection; 

(2)  There  is  substantial  public  objection  to 
a  proposed  information  collection:  or 

(3)  OMB  determines  that  a  substantially 
inadequate  and  inappropriate  lead  time  has 
t>een  provided  t)etween  the  final 
announcement  date  of  the  proposed 
requirement  and  the  first  date  when  the 
information  is  to  be  submitted  or  disclosed. 
When  OMB  exercises  this  authority  it  will 
consider  that  the  p»eriod  of  its  review  began 
the  date  thbt  OMB  received  the  Federal 
Register  notice  provided  for  in  section 
l(a)(3)(i)  of  this  Appendix. 

(e)  Where  OMB  conducts  a  review  of  a 
Board  information  collection  proposal  under 
section  1(a)(1),  1(a)(2),  or  1(d)  of  this 
Appendix,  the  provisions  of  5  CFR  1320.13 
continue  to  apply. 

2.  The  Managing  Director  of  the  Federal 
Communications  Commission 

(a)  Authority  to  review  and  approve 
currently  valid  (OMB-approved)  collections 
of  information,  including  collections  of 
information  contained  in  existing  rules,  that 
have  a  total  annual  burden  of  5,000  hours  or 
less  and  a  burden  of  less  than  500  hours  per 
respondent  is  delegated  to  the  Managing 
Director  of  the  Federal  Communications 
Commission. 

(1)  This  delegation  does  not  include  review 
and  approval  authority  over  any  new 
collection  of  information,  any  collections 
whose  approval  has  lapsed,  any  substantive 
or  material  modification  to  existing 
collections,  any  reauthorization  of 
information  collections  employing  statistical 
methods,  or  any  information  collections  that 
exceed  a  total  annual  burden  of  5,000  hours 
or  an  estimated  burden  of  500  hours  per 
respondent. 

(2)  The  Managing  Director  may  ask  that 
OMB  review  and  approve  collections  of 
information  covered  by  the  delegation. 

(3)  In  exercising  delegated  aumority,  the 
Managing  Director  will: 

(i)  Provide  the  public,  to  the  extent 
possible  and  appropriate,  with  reasonable 
opportunity  to  comment  on  collections  of 
information  under  review  prior  to  taking 
final  action  on  reauthorizing  an  existing 
collection.  Reasonable  opportunity  for  public 
comment  will  include  publishing  a  notice  in 
the  Federal  Register  and  an  FCC  Public 
Notice  informing  the  public  that  a  collection 
of  information  is  being  extended  and 
announcing  the  beginning  of  a  60-day 
comment  period,  notifying  the  public  of  the 
"intent  to  extend  an  information  collection," 
and  providing  the  public  with  the 
opportunity  to  comment  on  the  need  for  the 
information,  its  practicality,  the  accuracy  of 
the  agency's  burden  estimate,  and  on  ways  to 
minimize  biuden,  including  the  use  of 
automated,  electronic,  mechanical,  or  other 
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technological  collection  techniques  or  other 
fonns  of  information  technology,  e.g., 
pcnnitting  electronic  submission  of 
responses.  Such  notices  shall  advise  the 
public  that  they  may  also  send  a  copy  of  their 
conunents  to  the  OMB/Office  of  Information 
and  Regulatory  Affairs  desk  officer  for  the 
Commission. 

(A)  Should  the  Managing  Director 
determine  that  a  collection  of  information 
that  falls  within  the  scope  of  this  delegation 
must  be  reauthorized  quickly  and  that  public 
participation  in  the  reauthorization  process 
interferes  with  the  Commission's  ability  to 
perform  its  statutory  obligation,  the 
Managing  Director  may  temporarily 
reauthorize  the  extension  of  an  information 
collection,  for  a  period  not  to  exceed  90  days, 
without  providing  opportunity  for  public 
comment. 

(B)  At  the  earliest  practical  date  after 
granting  this  temporary  extension  to  an 
information  collection,  the  Managing 
Director  will  conduct  a  normal  delegated 
review  and  publish  a  Federal  Register  notice 
soliciting  public  comment  on  its  intention  to 
extend  the  collection  of  information  for  a 
period  not  to  exceed  three  years. 

(ii)  Assure  that  approved  collections  of 
information  are  reviewed  not  less  frequently 
than  once  every  three  years  and  that  such 
reviews  are  conducted  before  the  expiration 
date  of  the  prior  approval.  When  the  review 
is  not  completed  prior  to  the  expiration  date, 
the  Managing  Director  will  submit  the  lapsed 
information  collection  to  OMB  for  review 
and  reauthorization. 


(iii)  Assure  that  each  reauthorized 
collection  of  information  displays  an  OMB 
control  number  and,  except  for  those 
contained  in  regulations  or  specifically 
designated  by  OMB,  displays  the  expiration 
date  of  the  approval. 

(iv)  Inform  and  provide  fair  notice  to  the 
potential  respondents,  as  required  by  5  CFR 
1320.8(b)(3),  of  why  the  information  is  being 
collected;  the  way  in  which  such  information 
is  to  be  used;  the  estimated  burden;  whether 
resfxmses  are  voluntary,  required,  required  to 
obtain  or  retain  a  benefit,  or  mandatory;  the 
confidentiality  to  be  provided;  and  the  fact 
that  an  agency  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB  control 
number. 

(v)  Transmit  to  OMB  for  incOTfrnration  into 
OMB's  pubUc  docket  files,  a  report  of 
delegated  approval  certifying  that  the 
Managing  Director  has  reauthorized  each 
collection  of  information  in  accordance  with 
the  provisions  of  this  delegation.  The 
Managing  Director  shall  also  make  the 
certification  required  by  5  CFR  1320.9,  e.g., 
that  the  approved  collection  of  information 
reduces  to  the  extent  practicable  and 
appropriate,  the  Durden  on  respondents, 
including,  for  small  business,  local 
government,  and  other  small  entities,  the  use 
of  the  techniques  outlined  in  the  Regulatory 
Flexibility  Act.  Such  transmittals  shall  be 
made  no  later  than  15  days  after  the 
Managing  Director  has  taken  final  action 
reauthorizing  the  extension  of  an  information 
collection. 


(vi)  Ensure  that  the  personnel  in  the 
Commission's  functional  bureaus  and  offices 
responsible  for  managing  information 
collections  receive  periodic  training  on 
procedures  related  to  meeting  the 
requirements  of  this  part  and  the  Act. 

(b)  OMB  will: 

(1)  Provide  notice  to  the  Commission 
acknowledging  receipt  of  the  report  of 
delegated  approval  and  its  incorporation  into 
OMB's  public  docket  files  and  inventory  of 
currently  approved  collections  of 
information. 

(2)  Act  upon  any  request  by  the 
Conunission  to  review  a  collection  of 
information  referred  by  the  Conunission  in 
accordance  with  the  provisions  of  section 
2(a)(2)  of  this  Appendix. 

(3)  Periodically  assess,  at  its  discretion,  the 
Commission's  paperwork  review  process  as 
administered  under  the  delegation.  The 
Managing  Director  will  cooperate  in  carrying 
out  such  an  assessment.  The  Managing 
Director  will  resptond  to  any 
recommendations  resulting  from  such  a 
review  and,  if  it  finds  the  recommendations 
to  be  appropriate,  will  either  accept  the 
recommendation  or  propose  an  alternative 
approach  to  achieve  the  intended  purpose. 

(c)  This  delegation  may,  as  provided  by  5 
CFR  1320.16(c),  be  limited,  conditioned,  or 
rescinded,  in  whole  or  in  part  at  any  time. 
OMB  will  exercise  this  authority  only  in 
unusual  circumstances. 

[FR  Doc.  95-21235  Filed  8-28-95;  8:45  am] 
BILUNO  COOE  3110-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart25 

[Dodwt  No.  28312;  Notice  No.  95-14] 

RIN  2120-AF70 

Revised  Structural  Loads 
Requirements  for  Transport  Category 
Airplanes 

agency:  Federal  Aviation 

AdministTation,  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  structural  loads  design  requirements 
of  the  Federal  Aviation  Regulations 
(FAR)  for  transport  category  airplanes 
by  incorporating  changes  developed  in 
cooperation  with  the  Joint  Aviation 
Authorities  (JAA)  of  Europe  and  the 
Aviation  Rulemaldng  Advisory 
Committee  (ARAC).  This  action  is 
necessary  because  differences  between 
current  U.S.  and  European  requirements 
impose  imnecessary  costs  on  airplane 
manufacturers.  This  action  would  make 
some  of  the  requirements  more  rational 
and  eliminate  differences  between 
ciurent  U.S.  and  European  requirements 
that  impose  unnecessary  costs  on 
airplane  manufacturers.  These  proposals 
are  intended  to  achieve  common 
requirements  and  language  between  the 
requirements  of  the  U.S.  regulations  and 
the  Joint  Aviation  Requirements  (JAR)  of 
Europe  while  maintaining  at  least  the 
level  of  safety  provided  by  the  current 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  November  27, 1995. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triphcate  to:  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Chief  Coimsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  28312. 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  or  deUvered  in 
triphcate  to:  Room  91 50.  800 
Independence  Avenue  SW., 
Washington,  EXZ  20591.  Comments 
dehvered  must  be  marked  Docket  No. 
28312.  Comments  may  bte  examined  in 
Room  91 5G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
In  addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Transport  Airplane  Directorate  (ANM- 
100),  FAA,  1601  land  Avenue  SW., 
Renton,  WA  98055-4056.  Comments  in 
the  information  docket  may  be 
examined  weekdays,  except  Federal 
hoUdays,  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hayne^t  Airframe  and  Propulsion 
Branch,  ANM-112.  Transport  Airplane 


Directorate,  Aircraft  Certification 
Service,  FAA.  1601  Land  Avenue  SW., 
Renton.  WA  98055-4056;  telephone 
(206) 227-2131. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
shovdd  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triphcate  to 
the  Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  siunmarizing  each  substantive 
pubhc  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28312."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Pubhc  Affairs.  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  267-3484.  Commimications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  apphcation  procedure. 

Background 

The  manufacturing,  marketing  and 
certification  of  transport  airplanes  is 
increasingly  an  international  endeavor. 
In  order  for  U.S.  manufacturers  to 
export  transport  airplanes  to  other 


countries  the  airplane  must  be  designed 
to  comply,  not  only  with  the  U.S. 
airworthiness  requirements  for  transport 
airplanes  (14  CFR  part  25),  but  also  with 
the  transp>ort  airworthiness 
requirements  of  the  countries  to  which 
the  airplane  is  to  be  exported. 

The  European  countries  have 
developed  a  conunon  airworthiness 
code  for  transport  category  airplanes 
that  is  administered  by  the  JAA  of 
Europe.  This  code  is  the  result  of  a 
European  effort  to  harmonize  the 
various  airworthiness  codes  of  the     ~ 
European  countries  and  is  called  the 
Joint  Aviation  Requirements  (JAR)-25.  It 
was  developed  in  a  format  similar  to  14 
CFR  part  25.  Many  other  countries  have 
airworthiness  codes  that  are  ahgned 
closely  to  part  25  or  to  JAR-25,  or  they 
use  these  codes  directly  for  their  own 
certification  purposes. 

Although  JAR-25  is  very  similar  to 
part  25,  there  are  differences  in 
methodologies  and  criteria  that  often 
result  in  the  need  to  address  the  same 
design  objective  with  more  than  one 
kind  of  analysis  or  test  in  order  to 
satisfy  both  part  25  and  JAR 
airworthiness  codes.  These  differences 
result  in  additional  costs  to  the 
transport  airplane  manufacturers  and 
additional  costs  to  the  U.S.  and  foreign 
authorities  that  must  continue  to 
monitor  compliance  with  a  variety  of 
different  airworthiness  codes. 

In  1988,  the  FAA,  in  cooperation  with 
the  JAA  and  other  organizations 
representing  the  U.S.  and  European 
aerospace  industries,  began  a  process  to 
harmonize  the  airworthiness 
requirements  of  the  United  States  with 
the  airworthiness  requirements  of  the 
European  authorities.  The  objective  was 
to  achieve  common  requirements  for  the 
certification  of  transport  category 
airplanes  without  a  substantive  change 
in  the  level  of  safety  provided  by  the 
regulations.  Other  airworthiness 
authorities  such  as  Transport  Canada 
have  also  participated  in  this  process. 

In  1992.  the  harmonization  effort  was 
undertaken  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  By  notice 
in  the  Federal  Register  (58  FR  13819. 
March  15,  1993),  the  FAA  chartered  a 
working  group  of  industry  and 
government  structural  loads  speciaUsts 
from  Europe,  the  United  States,  and 
Canada,  llie  harmonization  effort  has 
now  progressed  to  a  point  where  some 
specific  proposals  have  been  developed 
by  the  working  group  for  the  structural 
loads  requirements  of  Subpart  C  of  part 
25,  "Structiue,"  and  these  proposals 
have  been  recommended  to  FAA  by 
letter  dated  February  2,  1995.  This 
notice  contains  some  of  the  proposals 
necessary  to  achieve  harmonization  for 
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the  loads  requirements  of  part  25.  The 
ARAC  workjjig  group  is  also 
considering  other  changes  to  the  loads 
requirements  that  may  become 

I  proposals  for  futiue  rulemaking. 

I     Certain  technical  differences  in  the 
part  25  and  JAR-25  structural 
requirements  have  resulted  in  extensive 
revision  or  redevelopment  of  the  criteria 
and  methodology  for  specific 
requirements  and  some  of  those  issues 
will  be  made  the  subject  of  separate 
proposals.  In  addition,  some  standards 
were  already  in  the  process  of  revision 
and  improvement  by  the  FAA  when  the 
harmonization  effort  was  initiated. 
These  changes  have  also  been  subjected 
to  the  harmonization  process  and  will 
be  proposed  in  separate  notices. 

This  notice  provides  many  of  the 
proposals  necessary  for  harmonizing  the 
loads  requirements  of  Subpart  C  of  part 
25.  Many  of  the  sections  of  part  25  that 
would  be  changed  by  this  notice  are  also 
affected  by  an  earlier  related  proposal 
"Revised  Discrete  Gust  Load  Design 
Requirements,"  Notice  No.  94-29  (59  FR 
47756,  September  15, 1994),  and  the 
proposals  presented  here  were 
developed  under  the  presimiption  that 
proposal  would  be  adopted.  The  final 
rule  text  of  Notice  No.  94-29,  if 
adopted,  will  be  taken  into  accoiuit  in 
the  drafting  of  the  final  rule  resulting 
from  the  proposals  presented  in  this 
NPRM. 

A  comparison  of  the  proposals  in  this 
NPRM  with  the  current  version  of  JAR- 
25  may  not  show  identical  wording 
between  the  proposed  part  25  sectioiu 
and  the  equivalent  JAR-25  sections 
since,  in  many  cases,  proposals  are 
being  made  to  change  both  the  FAR  and 
the  JAR  versions  at  the  same  time. 
However,  the  proposals  in  this  notice, 
when  taken  in  context  with  the  Notices 
of  Proposed  Amendment  (NPA) 
currently  proposed  by  the  JAA  and  FAA 
Notice  No.  94-29,  will  harmonize  the 
bulk  of  the  requirements  of  Subpart  C  of 
part  25  and  Subpart  C  of  JAR-25. 

Diacussion 

The  pitching  maneuver  resulting  from 
the  maximum  deflection  of  the  control 
siuface  is  specified  in  §  25.331(c)(1). 
This  maneuver  is  commonly  known  as 
the  "imchecked"  pitching  maneuver 
since  it  is  not  arrested  by  an  opposite 
control  input.  Differences  in  the 
terminology  used  in  part  25  and  JAR-25 
have  led  to  differences  in  the  way  the 
rule  has  been  apphed.  The  FAA  has 
interpreted  this  as  a  maneuver  that 
appUes  to  the  entire  airplane  and  that 
must  be  carried  out  until  the  normal 
load  factor  is  reached.  Consequently, 
this  maneuver  could  result  in  high 
pitching  rates  that  may  be  important  in 


determining  gyroscopic  loads  resulting 
from  rotating  machinery  such  as 
propellers  and  large  fans.  TTie 
equivalent  JAR  paragraph,  however, 
allows  the  maneuver  to  be  terminated 
when  the  maximiun  tail  load  is  reached, 
and  the  JAR  rule  has  been  interpreted  as 
primarily  applying  to  the  determination 
of  empeimage  loads. 

It  is  proposed  that  §  25.331(c)(1)  be 
revised  to  specifically  allow  the 
"imchecked  maneuver"  to  be 
terminated  when  the  tail  load  reaches  a 
maximum.  The  maneuver  and  resulting 
loads  would  still  be  considered  to  apply 
to  the  entire  airplane  but,  for  the 
purposes  of  determining  these  airplane 
loads,  the  maneuver  could  be 
terminated  when  the  maximiun  tail  load 
is  reached.  However,  for  the  purpose  of 
determining  the  pitching  rate  used  in 
calculating  the  gyroscopic  loads  of 
§  25.371,  the  rule  would  require  the 
maneuver  to  be  carried  out  umtil  the 
maximum  limit  load  factor  on  the 
airplane  is  reached.  In  this  regard, 
another  revision  to  §  25.371  is  proposed 
as  discussed  below.  These  changes 
would  have  no  impact  on  safe  fUght  of 
the  airplane,  but  would  reduce  the 
extent  of  calculations  needed  for 
determining  the  critical  design  loads. 

Section  25.335(a)(2)  wouldbe  revised 
by  replacing  the  43  knot  speed  margin 
between  the  design  speed  for  maximum 
gust  intensity  (Vg)  and  the  design 
cruising  speed  (Vc)  vnth  a  variable 
margin  based  on  the  variation  of  gust 
speeds  with  altitude.  This  new  margin 
would  be  approximately  equal  to  43 
knots  at  sea  level  and  would  vary 
proportionally  to  the  gust  velocities 
specified  in  §  25.34(a)(4)  of  Notice  No. 
94-29,  Revised  Discrete  Gust  Load 
Design  Requirements  (59  FR  47756  at 
47760,  September  16, 1994).  An 
alternative  margin  estabUshed  by  a 
rational  investigation,  provided  for  in 
the  current  rule,  would  no  longer  be 
allowed  since  the  proposed  criteria  are 
considered  to  provide  the  minimum 
acceptable  margin  between  Vb  and  Vc- 
Since  this  proposal  provides  specific 
speed  margins  equivalent  to  those 
currently  accepted  by  rational  analyses, 
there  would  be  no  impact  on  safety. 

Section  §  25.335(b)(2)  would  be 
revised  by  increasing  the  minimum 
speed  margin  for  atmospheric  variations 
from  0.05  Mach  to  0.07  Mach.  Studies 
by  industry  have  shown  that  for  a 
conventional  aircraft,  a  margin  of 
approximately  0.07  Mach  is  necessary  to 
account  for  atmospheric  disturbances. 
However,  it  is  recognized  that  some 
aircraft  may  have  aerodynamic 
characteristics  that  would  allow  a  lower 
margin,  provided  a  rational  analysis  of 
the  effects  of  atmospheric  disturbances 


is  carried  out  for  the  airplane.  The 
ARAC  beheves  the  0.07  Mach  margin  to 
be  the  minimum  safe  margin  unless  a 
rational  analysis  of  the  response  of  the 
airplane  to  atmospheric  disturbances 
justifies  a  lower  value.  The  change  is 
intended  to  provide  a  harmonized 
requirement  since  a  parallel  change  is 
being  proposed  by  the  JAA  in  NPA  25C- 
260.  This  proposal  would  allow  the 
minimum  margin  to  be  reduced  to  the 
level  of  the  current  rule  (0.05  Mach)  if 
a  rational  analysis  warrants  such 
reduction.  Since  margins  as  low  as  the 
current  margins  would  still  be  allowed, 
if  justified,  this  proposal  would  not 
have  a  significant  impact  on  design.  In 
addition  to  the  amendments  to  part  25 
proposed  in  this  notice,  an  advisory 
circular  (AC  25.335-1)  is  being 
proposed  to  ensure  that  the  harmonized 
standards  would  be  interpreted  and 
appUed  consistently.  This  proposed  AC 
would  provide  a  means  of 
demonstrating  compUance  with  the 
provisions  of  part  25  related  to  the 
minimum  speed  margin  between  design 
cruise  speed  and  design  dive  speed  for 
transport  category  airplanes.  PubUc 
comments  concerning  the  proposed  AC 
are  invited  by  separate  notice  published 
elsewhere  in  this  issue  of  the  Federal 
RMister. 

Section  25.345(d)  would  be  revised  to 
specify  more  clearly  the  design 
conditions  for  wing  flaps  and  similar 
high  hft  devices  in  the  landing 
configuration.  It  would  be  revised  to 
make  it  clear  that  this  is  a  maneuvering 
fhght  condition  and  not  an  actual 
ground  landing  condition. 

In  Notice  No.  94-29,  Revised  Discrete 
Gust  Load  Design  Requirements  (59  FR 
47756  at  47760.  September  16,  1994), 
the  FAA  proposed  to  remove  the  gust 
conditions  from  the  yawing  conditions 
specified  in  §  25.351.  This  notice 
proposes  to  further  revise  §  25.351,  by 
allowing  the  300-pound  pilot  effort  load 
to  be  reduced  linearly  between  the 
design  maneuvering  speed  (Va)  and  Vc 
to  200  pounds  at  Vc.  The  current 
§  25.351  requires  300  pounds  to  be 
withstood  up  to  the  design  dive  s]}eed, 
Vi>.  Further  clarifying  changes  are  also 
proposed  to  eliminate  confusion 
concerning  the  specific  design  cases 
required  by  this  section.  These 
proposals  would  make  §  25.351  of  part 
25  equivalent  to  §  25.351  of  JAR-25  as 
proposed  by  the  NPA  25C-260.  The 
change  would  have  Utile  effect  on  most 
transport  category  airplanes  since  they 
usually  have  devices  that  limit  the  effect 
of  rudder  control  force  on  surface 
deflection.  The  control  pedals  and 
affected  systems  would  still  be  designed 
to  comply  with  the  300  pound  condition 
at  Va-  In  any  case,  the  requirement  to 
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withstand  300  pounds  at  all  speeds  up 
to  the  maximuni  design  dive  speed  is 
considered  by  the  ARAC  to  be  excessive 
and  unrealistic  for  modem  transport 
category  airplanes.  As  reflected  in  the 
NPRM,  the  FAA  agrees. 

Sedton  25.363  concerning  side  loads 
on  engine  mounts  would  be  revised  to 
clariiy  that  it  applies  to  auxiliary  power 
units  as  well  as  engines.  This  clarifying 
proposal  would  have  no  impact  on 
safety  because  it  is  consistent  with 
current  design  practice  for  transport 
category  airplanes. 

Section  25.371  concerning  gyroscopic 
loads  would  be  revised  as  noted  above 
in  the  discussion  of  the  pitdiing 
maneuver  of  §  25.331(c)(1).  In  addition, 
this  notice  proposes  to  require  that  the 
highest  pitching  rates  derived  from  all 
rational  flight  and  landing  conditions  be 
used  to  determine  the  gyroscopic  loads. 
This  proposal  would  provide  some 
improvement  in  safety  since  the 
pitching  rates  required  for  calculating 
the  gyroscopic  loads  would  include 
landing  conditions.  Furthermore,  to 
harmonize  with  the  ciurent  §  25.371  of 
JAR-25,  this  section  would  be  revised  to 
clarify  that  it  applies  to  auxiliary  power 
units  as  well  as  engines. 

Ahhough  §  25.415  "Ground  gust 
conditions"  is  currently  identical  in  part 
25  and  JAR-25,  this  notice  proposes  to 
increase  the  ground  gust  velocity  from 
the  ciurent  maximiun  of  88  feet  pier 
second  (about  52  knots)  to  65  knots. 
JAR-25  ciurently  has  a  requirement 
(§  25.519)  that  covers  groimd  loads 
during  jacking  and  tie-down.  Section 
25.519  of  JAR-25  estabhshes  a  65-knot 
wind  speed  for  ground  gusts  diuing 
jacking  and  tie-down  and  specifically 
reqiiires  these  gusts  to  be  applied  to  the 
control  siufaces,  rendering  the  current 
§  25.415  of  part  25  and  JAR-25  "Ground 
gust  conditions"  inconsistent  with 
§  25.519  of  JAR-25  and  inconsequential 
for  design.  The  FAA  has  a  new 
requirement  similar  to  §  25.519  of  JAR- 
25.  This  requirement.  §  25.519  (59  PR 
22100,  April  28, 1994),  is  equivalent  to 
the  §  25.519  of  JAR-25  except  that  the 
control  sxufaces.are  not  specified  in 
§  25.519.  The  FAA  has  determined  that 
control  surfaces  should  continue  to  be 
addressed  only  under  §  25.415  so  this 
section  is  being  revised  to  achieve  the 
same  effect  as  the  §  25.519  of  JAR-25  by 
incorporating  the  65-knot  wind  speed 
into  §  25.415.  The  formula  presented  in 
§  25.415  would  also  be  simplified  in 
that  the  65-knot  wind  speed  would  be 
contained  within  the  numerical 
constant  (14.3)  for  the  formula  used  to 
calculate  the  ground  gust  load.  These 
changes  are  made  for  the  purpose  of 
clarity  and  harmonization  and  would 
have  not  impact. on  safety. 


This  notice  proposes  to  revise  and 
reorganize  §§  25.473,  25.479  and  25.481 
and  25.485  in  order  to  clarify  the 
requirement  that  structural  dynamic 
effects  in  the  landing  conditions  be 
considered  and  to  cliirify  which 
requirements  are  full  tiirplane  rational 
design  conditions  and  which  are  static 
design  loading  cases.  These  proposals 
would  provide  identical  language  for 
these  sections  of  part  25  and  JAR-25. 
The  requirement  for  consideration  of 
dynamic  lanHing  conditions  is  ciurently 
expressed  in  §  25.473(e)  of  JAR-25  by 
specific  language,  and  in  §  25.305(c)  of 
the  FAR  by  general  language.  The 
change  proposed  in  this  notice  would 
make  it  a  specific  requirement  in  part 
25. 

This  notice  proposes  to  add  a  new 
requirement  in  §  25.479  to  consider 
lateral  drift  in  the  landing  condition. 
The  current  JAR  requirement 
(§  25.479(c)(4)),  which  covers  this 
subject,  would  be  incorporated  into 
paragraph  (d)(2)  of  the  proposed 
§  25.479.  This  is  a  rational  airplane  load 
requirement  that  would  be  in  addition 
to  the  requirements  of  §  25.485  that 
include  specified  side  loads  on  the 
landing  gear.  These  proposed 
requirements  would  have  no  impact  on 
safety  since  they  are  equivalent  to 
existing  requirements  and  are  consistent 
with  the  ciurent  design  practice  for 
transport  airplanes. 

Although  the  language  for  §  25.483  of 
part  25  and  §  25.483  of  JAR-25  are 
currently  identical,  differences  in 
interpretation  have  occurred.  This 
notice  proposes  to  clarify  the  language 
to  define  the  requirement  as  a  "one 
gear"  landing  condition  instead  of  a 
"one  wheel"  condition  in  order  to 
resolve  confusion  that  arises  in  treating 
multi-wheeled  landing  gear  units.  The 
rule  would  be  retitled  "Chie  gear 
landing"  and  the  language  in  the  rule 
would  be  revised  to  reflect  this 
terminology.  An  identical  change  to 
JAR-25  will  be  proposed. 

Section  25.491  would  be  revised  to 
eliminate  differences  in  interpretation 
and  to  clarify  that  it  appUes  equally  to 
takeoff,  taxi  and  landing  roll  by 
changing  the  title  to  "Taxi,  takeoff  and 
landing  roll."  In  addition,  the  reference 
to  §  25.235  would  be  eliminated  and  the 
language  of  §  25.235  would  be 
incorporated  directly  into  the  rule. 

The  requirements  concerning  nose- 
gear  steering  are  different  between  part 
25  and  JAR-25  in  that  §  25.499(e)  of 
JAR-25  requires  a  factor  of  1.33  on  the 
maximum  steering  torque  and  also  for 
the  vertical  ground  reaction  that  is 
combined  with  the  steering  torque.  This 
factor  is  applied  in  addition  to  Uie  1.5 
safefy  factor  normally  applied  to  limit 


loads.  Part  25  provides  the  same 
requirement  without  the  additional  1.33 
factor  .There  is  merit  in  considering  the 
maximum  steering  torque  in 
combination  with  a  ground  reaction  that 
is  greater  than  the  static  one,  however 
there  is  insufficient  justification  for  an 
additional  factor  on  the  maximiiro 
steering  torque.  Therefore  the  rule 
would  be  revised  to  include  a  1.33 
factor  for  the  static  groimd  reaction.  A 
related  JAA  proposal  would  remove  the 
1.33  factor  from  the  maximum  steering 
torque  in  §  25.499(e)  of  JAR-25, 
resulting  in  an  identical  requirement. 
This  proposal  would  result  in  an 
increase  in  the  level  of  safefy  provided 
by  part  25. 

Section  25.561(c)  would  be  revised  to 
be  equivalent  with  §  25.561(c)  of  JAR- 
25.  Tliis  would  require  the  application 
of  ia  1.33  factor  to  the  loads  used  to 
design  the  restraints  of  items  of  mass  if 
the  failure  of  those  items  could  injure 
occupants  in  an  emergency  landing. 
This  would  also  incorporate  a  provision 
that  the  1.33  factor  applies  only  to  items 
of  mass  that  are  frequently  removed 
during  normal  operation.  This  change 
would  provide  an  increase  in  the  level 
of  safefy  provided  by  part  25. 

Regulatory  Evaluation  Summary 

Preliminary  Regulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact         { 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  the  Department  of  Transportation's 
(DOT)  Regulatory  PoUcies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 


Regulatory  Evalaation  Summary 

Depending  on  airplane  design,  the 
proposed  rule  could  result  in  additional 
compliance  costs  for  some 
manufacturers.  If  manufacturers  choose 
to  design  to  and  justify  a  Vd-Vc  margin 
of  0.05  Mach,  there  would  be  an 
increase  in  analysis  costs  of 
approximately  $145,000  per 
certification.  The  proposed  requirement 
in  §  25.473  to  consider  structural 
flexibilify  in  the  analysis  of  landing 
loads  and  the  proposed  increase  in  the 
factor  on  the  maximum  static  reaction 
on  the  nose  gear  vertical  force  in 
§  25.499  could  add  comphance  costs, 
but  the  FAA  estimates  that  these  would 
be  negligible. 

The  proposed  rule  would  also  result 
in  cost  savings.  Proposed  revisions  in 
the  conditions  in  which  unchecked 
pitch  maneuvers  are  investigated  could 
reduce  certification  costs  by  as  much  as 
$10,000  per  certification.  The  FAA 
estimates  that  the  proposed  change  in 
the  speed  margin  between  Vb  and  Vc 
from  a  fixed  margin  to  a  margin  variable 
with  altitude  could  result  in  substantial, 
though  unquantified,  cost  savings  to 
some  manufacturers.  Manufacturers  that 
design  small  transport  category 
airplanes  with  direct  mechanical  rudder 
control  systems  could  realize  a  savings 
as  a  result  of  the  modification  in  the 
rudder  control  force  limit  in  proposed 
8  25.351.  The  FAA  solicits  information 
from  manufacturers  and  other  interested 
parties  concerning  these  and  other 
benefits  of  the  proposed  rule. 

The  primary  Denefit  of  the  proposed 
rule  would  be  cost  savings  associated 
with  harmonization  of  part  25  with 
JAR-25.  In  order  to  sell  airplanes  in  a 
global  marketplace,  manufacturers 
usually  certify  their  products  under  part 
25  and  JAR-25.  Harmonizing  design 
load  requirements  would  outweigh  any 
incremental  costs  of  the  proposal, 
resulting  in  a  net  cost  savings.  These 
savings  would  be  realized  by  U.S. 
manufacturers  that  market  airplanes  in 
JAA  countries  as  well  as  by 
manufacturers  in  JAA  countries  that 
market  airplanes  in  the  United  States. 

The  proposed  change  to  §  25.335(b)(2) 
in  the  minimum  speed  margin  for 
atmospheric  conditions  from  0.05  Mach 
and  0.07  Mach  could  produce  safefy 
benefits.  The  increase  in  the  margin 
between  Vd/Md  and  Vc/Mc  would  be 
more  conservative  and  would 
standardize  training  across  international 
lines.  Crews  could  cross-train  and  cross- 
fly  and  this  standardization  could 
enhance  safefy  as  well  as  result  in  more 
efficient  training. 

The  FAA  solicits  information  from 
manufacturers  and  other  interested 


parties  concerning  these  and  other 
benefits  of  the  proposed  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibilify  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionally 
burdened  by  Federal  regulations.  The 
RFA  requires  agencies  to  determine 
whether  rules  would  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  and,  in  cases 
where  they  would,  to  conduct  a 
regulatory  flexibility  analysis.  Based  on 
FAA  Order  2100.14A,  Regulatwy 
Flexibilify  Criteria  and  Guidance,  the 
FAA  has  determined  that  the  proposed 
revisions  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  there 
are  no  small  manufacturers  of  transport 
category  airplanes. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S. 
airplanes  to  foreign  maricets  and  the 
import  of  foreign  airplanes  into  the 
United  States.  Because  the  proposed 
rule  would  harmonize  with  the  JAR,  it 
would,  in  fact,  lessen  restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacts 
on  the  states,  on  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Asssessment. 

Ckjnclusion 

Because  the  proposed  changes  to  the 
structural  loads  requirements  are  not 
expected  to  result  in  any  substantial 
economic  costs,  the  FAA  has 
determined  that  this  proposed 
regulation  would  not  be  significant 
under  Executive  Order  12866.  Because 
there  has  not  been  significant  public 
interest  in  this  issue,  FAA  has 
determined  that  this  action  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  25, 1979).  In  addition,  since 
there  are  no  small  entities  affected  by 
this  rulemaking,  the  FAA  certifies  that 
the  rule,  if  promulgated,  would  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  since  none 


would  be  affected.  A  copy  of  the 
regulatory  evaluation  prepared  for  this 
project  may  be  examined  in  the  Rules 
Docket  or  obtained  from  the  person 
identified  under  the  caption  FOR 
FURTHER  mFORMATKW  OONTACT. 

List  of  Subiecls  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safefy,  Safefy. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPU^NES 

1.  The  authorify  citation  for  Part  25 
continues  to  read  as  follows: 

AoifaBiity:  49  U.S.C.  App.  1347. 1348. 
1354(a),  1357(d)(2),  1372, 1421  through  1430, 
1432,  1442,  1443,  1472,  1510,  1522,  leC-.'o), 
1655(c),  1657(f),  49  U.S.Q  I06[g). 

2.  Section  25.331  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1)  to 
read  as  follows: 

125.331    General. 

•  •        *        *        • 

(c)  Pitch  maneuver  conditions.  The 
conditions  specified  in  paragraphs  (c) 
(1)  and  (2)  of  this  section  must  be 
investigated.  The  movement  of  the  pitch 
control  surfaces  may  be  adjusted  to  take 
into  account  limitations  imposed  by  the 
maximiun  pilot  effort  specified  by 
§  25.397(b),  control  system  stops  and 
any  indirect  effect  imposed  by 
limitations  in  the  output  side  of  the 
control  system  (for  example,  stalling 
torque  or  maximum  rate  obtainable  by  a 
power  control  system). 

(1)  Maximum  pitch  control 
displacement  at  Va.  The  airplane  is 
assumed  to  be  flying  in  steady  level 
flight  (point  Ai,  §  25.333(b))  and  the 
cockpit  pitch  control  is  suddenly  moved 
to  obtain  extreme  nose  up  pitchhig 
acceleration.  In  defining  the  tail  load, 
the  response  of  the  airplane  must  be 
taken  into  account.  Airplane  loads  that 
occur  subsequent  to  the  time  when 
normal  acceleration  at  the  e.g.  exceeds 
the  positive  limit  maneuvering  load 
factor  (at  point  A2  §  25.333(b)),  or  the 
resulting  tailplane  normal  load  reaches 
its  maximum,  whichever  occurs  firat, 
need  not  be  considered. 

•  •        •        *        • 

3.  Section  25.335  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)  to 
read  as  follows: 

§25.335    Design  airspeeds. 
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(a)*  *  * 

(2)  Except  as  provided  in 
§  25.335(d)(2).  Vc  may  not  be  less  than 
VB-t-1.32  Uref  (with  Uref  as  specified  in 
§  25.341(a)(5)(i)).  However  Vc  need  not 
exceed  the  maximum  speed  in  level 
flight  at  maximimi  continuous  power  for 
the  corresponding  altitude. 

(3)*  *  • 

(b)*  •  • 

(2)  The  minimum  speed  margin  must 
be  enough  to  provide  for  atmospheric 
variations  (such  as  horizontal  gusts,  and 
penetration  of  jet  streams  and  cold 
fronts)  and  for  instrument  errors  and 
airframe  production  variations.  These 
fectors  may  be  considered  on  a 
probability  basis.  The  margin  at  altitude 
where  Mc  is  limited  by  compressibility 
effects  must  not  be  less  than  0.07M 
imless  a  lower  margin  is  determined 
using  a  rational  analysis  that  includes 
the  effects  of  any  automatic  systems.  In 
any  case,  the  margin  may  not  be 
reduced  to  less  than  0.05M. 

*  •        *        «        • 

4.  Section  25.345  is  amended  by 
revising  paragraph  (d)  to  read  as 

follows: 

S2S.345    High  lift  (tovicM. 

*  *        •        •        * 

(d)  The  airplane  must  be  designed  for 
a  maneuvering  load  factor  of  l.Sg  at  the 
maximum  take-off  weight  with  the 
wing-flaps  and  similar  high  lift  devices, 
in  the  landing  configurations. 

5.  Section  25.351  is  revised  to  read  as 
follows: 

§  2S.361    Ym»  maneuver  conditions. 

The  airplane  must  be  designed  for 
loads  resulting  from  the  yaw  maneuver 
conditions  specified  in  paragraphs  (a) 
through  (d)  of  this  section  at  speeds 
from  Vmc  to  Vd.  Unbalanced 
aerodynamic  moments  about  the  center 
of  gravity  must  be  reacted  in  a  rational 
or  conservative  manner  considering  the 
airplane  inertia  forces.  In  computing  the 
tail  loads  the  yawing  velocity  may  be 
assvuned  to  be  zero. 

(a)  With  the  airplane  in  imaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
cockpit  rudder  control  is  suddenly 
displaced  to  achieve  the  resulting 
rudder  deflection,  as  limited  by: 

(1)  The  control  system  or  control 
surface  stops;  or 

(2)  A  limit  pilot  force  of  300  pounds 
from  Vmc  to  Va  and  200  pounds  from 
Vc/Mc  to  Vd/Md.  with  a  linear  variation 
between  Va  and  Vc/Mc. 

(b)  With  the  cockpit  rudder  control 
deflected  so  as  always  to  maintain  the 
maximiun  rudder  deflection  available 
within  the  limitations  specified  in 
paragraph  (a)  of  this  section,  it  is 


assumed  that  the  airplane  yaws  to  the 
overwing  sidesUp  angle. 

(c)  With  the  airplane  yawed  to  the 
static  eqmlibrium  sideslip  angle,  it  is 
assumed  that  the  cockpit  rudder  control 
is  held  so  as  to  achieve  the  maximum 
rudder  deflection  available  within  the 
limitations  specified  in  paragraph  (a)  of 
this  section. 

(d)  With  the  airplane  yawed  to  the 
static  equiUbrium  sideslip  angle  of 
paragraph  (c)  of  this  section,  it  is 
assumed  that  the  cockpit  rudder  control 
is  suddenly  retiuned  to  neutral. 

6.  Section  25.363  is  amended  by 
revising  the  title  and  paragraph  («^  to 
read  as  follows: 

125.393    Side  load  on  engine  and  auxHiary 
power  unit  mount*. 

(a)  Each  engine  and  auxiliary  power 
unit  moimt  and  its  supporting  structure 
must  be  designed  for  a  limit  load  factor 
in  a  lateral  direction,  for  the  side  load 
on  the  engine  and  auxiUary  power  imit 
mount,  at  least  equal  to  the  maximum 
load  factor  obtained  in  the  yawing 
conditions  but  not  less  than — 

(1)  1.33;  or 

(2)  One-third  of  the  limit  load  factor 
for  flight  condition  A  as  prescribed  in 
$  25.333(b). 

•        •        •        •        • 

7.  Section  25.371  is  revised  to  read  as 
follows: 

f  25.371    Qyroecopic  loads. 

The  structiu^  supporting  any  engine 
or  auxiliary  power  unit  must  be 
designed  for  the  loads  including  the 
gyroscopic  loads  arising  from  the 
conditions  specified  in  §§  25.331, 
25.341(a),  25.349,  25.351,  25.473, 
25.479,  and  25.481,  with  the  engine  or 
auxiliary  power  imit  at  the  maximum 
rpm  appropriate  to  the  condition.  For 
the  pmposes  of  compliance  with  this 
section,  the  pitch  maneuver  in 
§  25.331(c)(1)  must  be  carried  out  until 
the  positive  limit  maneuvering  load 
factor  (point  A2  in  §  25.333(b))  is 
reached. 

8.  Section  25.415  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1 25.415    Qround  gust  conditions. 
(»)••• 

(D*  •  • 

(2)  The  control  system  stops  nearest 
the  surfaces,  the  control  system  locks, 
and  the  parts  of  the  systems  (if  any) 
between  these  stops  and  locks  and  the 
control  surface  horns,  must  be  designed 
for  limit  hinge  moments  H,  in  foot 
pounds,  obtained  from  the  formula, 
H=14.3  KcS. 
where — 


K=limit  hinge  moment  factor  for  ground 

gusts  derived  in  paragraph  (b)  of 

this  section. 
c=mean  chord  of  the  control  sur&ce  aft 

of  the  hinge  line  (ft); 
S=area  of  the  control  surface  aft  of  the 

hinge  line  (sq.  ft); 
*        *        *        •        • 

9.  Section  25.473  is  revised  to  read  as 
follows: 

1 25.473    Landing  lo«doondltk)ns  and 
assumptions. 

(a)  For  the  landing  conditions 
specified  in  §§  25.479  to  25.485  the 
airplane  is  assumed  to  contact  the 
ground — 

(1)  In  the  attitudes  defined  in  §  25.479 
and  §25.481; 

(2)  With  a  limit  descent  velocity  of  10 
fys  at  the  design  landing  weight  (the 
maximiun  weight  for  landing  conditions 
at  maximum  descent  velocity);  and> 

(3)  With  a  limit  descent  velocity  of  6 
fps  at  the  design  take-off  weight  (the 
maximum  weight  for  landing  conditions 
at  a  reduced  descent  velocity). 

(4)  The  prescribed  descent  velocities 
may  be  modified  if  it  is  shown  that  the 
airplane  has  design  features  that  make  it 
impossible  to  develop  these  velocities. 

(b)  Airplane  lift,  not  exceeding 
airplane  weight,  may  be  assumed  unless 
the  presence  of  systems  or  procedures 
significantly  affects  the  lift. 

(c)  The  method  of  analysis  of  airplane 
and  landing  gear  loads  must  take  into 
account  at  least  the  following  elements: 

(1)  landing  gear  dynamic 
characteristics. 

(2)  Spin-up  and  springback. 

(3)  Rigid  body  response. 

(4)  Structural  dynamic  response  of  the 
airframe,  if  significant. 

(d)  The  limit  inertia  load  factors 
corresponding  to  the  requdred  limit 
descent  velocities  must  be  validated  by 
tests  as  defined  in  §  25.723(a). 

(e)  The  coefficient  of  friction  between 
the  tires  and  the  groimd  may  be 
established  by  considering  the  effects  of 
skidding  velocity  and  tire  pressure. 
However,  this  coefficient  of  friction 
need  not  be  more  than  0.8. 

10.  Section  25.479  is  revised  to  read 
as  follows: 

125.479    Lsvsllanding conditions. 

(a)  In  the  level  attitude,  the  airplane 
is  assumed  to  contact  the  groimd  at 
forward  velocity  components,  ranging - 
from  Vl  I  to  1.25  Vl3  parallel  to  the 
ground  under  the  conditions  prescribed 
in  §  25.473  with— 

(1)  Vli  equal  to  Vso  (TAS)  at  the 
appropriate  landing  weight  and  in 
standard  sea  level  conditions;  and 

(2)  Vu2  equal  to  Vso  (TAS)  at  the 
appropriate  landing  weight  and 
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altitudes  in  a  hot  day  temperature  of  41 
degrees  F.  above  standard. 

(3)  The  effects  of  increased  contact 
speed  must  be  investigated  if  approval 
of  downwind  landings  exceeding  10 
kno^  is  requested. 

(b)  For  the  level  landing  attitude  for 
airplanes  with  tail  wheels,  the 
conditions  specified  in  this  section  must 
be  investigated  with  the  airplane 
horizontal  reference  line  horizontal  in 
accordance  with  Figure  2  of  Appendix 
A  of  this  part. 

(c)  For  the  level  landing  attitude  for 
airplanes  with  nose  wheels,  shown  in 
Figure  2  of  Appendix  A  of  this  part,  the 
conditions  specified  in  this  section  must 
be  investigated  assuming  the  following 
attitudes: 

(1)  An  attitude  in  which  the  main 
wheels  are  assumed  to  contact  the 
ground  with  the  nose  wheel  just  clear  of 
the  ground;  and 

(2)  If  reasonably  attainable  at  the 
specified  descent  and  forward 
velocities,  an  attitude  in  which  the  nose 
and  main  wheels  are  assumed  to  contact 
the  ground  simultaneously. 

(d)  In  addition  to  the  loading 
ixinditions  prescribed  in  paragraph  (a) 
of  this  section,  but  with  maximum 
vertical  ground  reactions  calculated 
from  paragraph  (a),  the  following  apply: 

(1)  The  landing  gear  and  directly 
affected  attaching  structure  must  be 
designed  for  the  maximum  vertical 
ground  reaction  combined  with  an  aft 
acting  drag  component  of  not  less  than 
25%  of  this  maximum  vertical  ground 
reaction. 

(2)  The  most  severe  combination  of 
loads  that  are  likely  to  arise  during  a 
lateral  drift  landing  must  be  taken  into 
account.  In  absence  of  a  more  rational 
analysis  of  this  condition,  the  following 
must  be  investigated: 

(i)  A  vertical  load  equal  to  75%  of  the 
maximum  ground  reaction  of  §  25.473 
must  be  considered  in  combination  with 
a  drag  and  side  load  of  40%  and  25% 
respectively  of  that  vertical  load. 

(ii)  The  shock  absorber  and  tire 
deflections  must  be  assumed  to  be  75% 
( >f  the  deflection  corresponding  to  the 


maximum  ground  reaction  of 
§  25.25.473(a)(2).  This  load  case  need 
not  be  considered  in  combination  with 
flat  tires. 

(3)  The  combination  of  vertical  and 
drag  components  is  considered  to  be 
acting  at  the  wheel  axle  centerline. 

11.  Section  25.481  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  25.481    Tail  down  landing  conditions. 

(a)  In  the  tail-down  attitude,  the 
airplane  is  assumed  to  contact  the 
ground  at  forward  velocity  components, 
ranging  from  Vn  to  Vu  parallel  to  the 
ground  under  the  conditions  prescribed 
in  §  25.473  with— 

•  •        *        *        • 

12.  Section  25.483  is  amended  by 
revising  the  title,  introductory  text,  and 
paragraph  (a)  to  read  as  follows: 

%  25.483    One-gear  landing  conditions. 

For  the  one-gear  landing  conditions, 
the  airplane  is  assumed  to  be  in  the 
level  attitude  and  to  contact  the  ground 
on  one  main  landing  gear,  in  accordance 
with  Figure  4  of  Appendix  A  of  this 
part.  In  this  attitude — 

(a)  The  ground  reactions  must  be  the 
same  as  those  obtained  on  that  side 
under  §  25.479(d)(1),  and 

•  •        *        *        * 

13.  Section  25.485  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

§25.485    Side  load  conditions. 

hi  addition  to  §  25.479(d)(2)  the 
following  conditions  nmst  be 
considered: 

•  *        *        •        • 

14.  Section  25.491  is  revised  to  read 
as  follows: 

§25.491    Taxi,  takeoff  and  landing  roli. 

Within  the  range  of  appropriate 
ground  speeds  and  approved  weights, 
the  airplane  structure  and  landing  gear 
are  assumed  to  be  subjected  to  loads  not 
less  than  those  obtained  when  the 
aircraft  is  operating  over  the  roughest 
ground  that  may  reasonably  be  expected 
in  normal  operation. 


15.  Section  25.499  is  amended  by 
revising  the  heading  and  paragraph  (e) 
to  read  as  follows: 

§  25.499    Nose-wheel  yaw  and  steering. 

***** 

(e)  With  the  airplane  at  design  ramp 
weight,  and  the  nose  gear  in  any 
steerable  position,  the  combined 
application  of  full  normal  steering 
torque  and  vertical  force  equal  to  1.33 
times  the  maximum  static  reaction  on 
the  nose  gear  must  be  considered  in 
designing  the  nose  gear,  its  attaching 
structure,  and  the  forward  fuselage 
structure. 

16.  Section  25.561  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§25.561    QtmaH. 

***** 

(c)  For  equipment,  cargo  in  the 
passenger  compartments  and  any  other 
large  masses,  the  following  apply: 

(1)  These  items  must  be  positioned  so 
that  if  they  break  loose  they  will  be 
unlikely  to 

(i)  Cause  direct  injury  to  occupants; 

(ii)  Penetrate  fuel  tanks  or  lines  or 
cause  fire  or  explosion  hazard  by 
damage  to  adjacent  systems;  or 

(iii)  Nullify  any  of  the  escape  facilities 
provided  for  use  after  an  emergency 
landing. 

(2)  When  such  positioning  is  not 
practical  (e.g.,  fuselage  mounted  engines 
or  auxiliary  power  units)  each  such  item 
of  mass  shall  be  restrained  under  all 
loads  up  to  those  specified  in  paragraph 
(b)(3)  of  this  section.  The  local 
attachments  for  these  items  should  be 
designed  to  withstand  1.33  times  the 
specified  loads  if  these  items  are  subject 
to  severe  wear  and  tear  through  frequent 
removal  (e.g.,  quick  change  interior 
items). 
***** 

Issued  in  Washington,  D.C  on  August  16, 
1995. 

Thomas  E.  McSweeny, 
Director,  Aircraft  Certification  Service. 
[PR  Doc.  95-21012  Filed  &-2&-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25.335-1, 
Design  Dive  Speed 

AGENCY:  Federal  AviaticMi 
Administratioa,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  circular  (AC)  25.335-1  and 
request  for  conunents. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  conunents 
on  a  proposed  advisory  dnnilar  (AC) 
which  provides  a  method  of  compliance 
with  the  requirements  of  §  25.335  of  the 
Federal  Aviation  Regulations  (FAR). 
Section  23.335  contains  the  certification 
requirements  for  the  minimum  speed 
margin  between  cruise  speed  and  design 
dive  speed  for  transport  category 
airplanes.  This  proposed  AC 
complements  revisions  to  the 
airworthiness  standards  that  are  being 
proposed  by  a  separate  notice.  This 
notice  is  necessary  to  give  all  interested 
persons  an  opportimity  to  present  their 
views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  November  27, 1995. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  James 
Haynes,  Airframe  and  Propulsion 


Branch,  ANM-112,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056.  Comments 
may  be  inspected  at  the  above  address 
between  7:30  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Thor,  Transport  Standards  Staff,  at 
the  address  above,  telephone  (206)  227- 
2127. 

SUPPt.EMENTARY  INFORMATION: 

Coniments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  perscm 
named  above  imder  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire. 

Commenters  should  identify  AC 
25.335-1  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  ccnnments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

DiaciiMien 

Secticm  25.335(b)  requires  the  design 
dive  speed  of  the  airplane  to  be 
establi^ed  so  that  the  design  cruise 


speed  is  no  greater  than  0.8  times  the 
design  dive  speed  or  that  it  be  based  on 
an  upset  criterion  initiated  at  the  design 
cruise  speed.  At  altitudes  where  the 
cruise  speed  is  limited  by 
compressibility  effects,  §  25.335(b)(2) 
requires  the  margin  to  be  not  less  thSn 
0.05  Mach.  Fiuthermore,  at  any  altitude, 
the  margin  must  be  great  enough  to 
provide  for  atmospheric  variations  (such 
as  horizontal  gusts  and  the  penetration 
of  jet  streams),  instrument  errors,  and 
reduction  variations.  This  proposed  AC 
provides  a  rational  method  for 
considering  the  atmospheric  variations 
This  proposed  AC  provides  guidance 
material  and  one  means,  but  not  the 
only  means,  of  complying  with  the  part 
25  revisions  proposed  in  Notice  No.  95- 
14  entiUed  "Revised  Structtual  Loads 
Requirements  for  Transport  Category 
Airplanes,"  published  in  this  same 
edition  of  the  Federal  Register.  Issuance 
of  AC  25.335-1  is  contingent  on  final 
adoption  of  the  proposed  revisions  to 
part  25. 

Issued  in  Renton,  Washington,  on  July  14, 
1995. 
Junes  V.  Devany, 

Acting Managpr,  Transport  Airplane 

Directorate,  Aircraft  Ceitifioation  Service, 

ANM-100. 

(FR  Doc.  95-21011  Filed  8-28-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
CoastOuard 

33CFRPart156 

[CQD93-«ei] 
RiN2115-AE90 

Designation  of  Lightering  Zones 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
designating  four  lightering  zones  in  the 
Gulf  of  Mexico,  each  more  than  60  miles 
from  the  baseline  from  whidi  the 
territorial  sea  of  the  United  States  is 
measured.  By  using  these  lightering 
zones,  single  hull  tank  vessels 
contracted  for  after  June  30, 1990,  and 
older  single  hull  tank  vessels  phased  out 
by  the  Oil  Pollution  Act  of  1990,  will  be 
permitted  to  offload  oil  in  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  imtil 
January  1,  2015  for  trans^pment  to 
U.S.  ports.  This  rule  establishes  the  first 
lightering  zones  designated  by  the  Coast 
Guard.  It  also  establishes  three  areas  in 
the  Gulf  of  Mexico  where  all  lightering 
will  be  prohibited. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  29. 1995.  The  Director  of  the 
Federal  Register  approves  as  of  August 
29. 1995.  the  incorporation  by  reference 
of  certain  publications  listed  in 
§156.111. 

ADDRESSES:  Unless  othnwise  indicated, 
doctunents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  room  3406, 
Washington.  DC  20593-0001,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Stephen  Kantz,  Project  Manager, 
Oil  Pollution  Act  (OPA  90]  Staff.  (G- 
MS-A).  (202)  267-6740.  This  telephone 
is  equipped  to  record  messages  on  a  24- 
hour  basis. 

SUPPlfMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR 
Stephen  Kantz.  Project  Manager.  Oil 
Pollution  Act  (OPA  90)  Staff,  and  C.  G. 
Green,  Project  Counsel,  Regulations  and 
Administrative  Law  Division  (G-LRA). 

Regulatory  History 

In  November  1993,  the  Coast  Guard 
received  several  requests  to  establish 
lightering  zones  in  the  Gulf  of  Mexico. 


On  December  2, 1993,  the  Coast  Guard 
published  in  the  Federal  Register  a 
notice  of  these  petitions  for  rulemaking 
and  request  for  comment  (58  FR  63544). 

The  requests  received  by  the  Coast 
Guard  for  the  designation  of  lightering 
zones  varied  in  their  specifics.  One 
requested  that  all  U.S.  waters  of  the  Gulf 
of  Mexico  more  than  60  miles  beyond 
the  baseline  from  which  the  territcnial 
sea  is  measured  be  designated  as  a 
lightering  zone.  Another  sought  a  large 
lightering  zone  off  the  coast  of  Texas 
and  a  smaller  one  off  the  coast  of 
Louisiana.  The  third  request  was  for  a 
lightering  zone  off  the  coast  of 
Mississippi. 

On  December  16, 1993,  the  Coast 
Guard  published  in  the  Federal  Ragisler 
a  notice  of  public  meeting  to  solicit 
opinions  on  whether  tigbtering  zones 
should  be  established  end,  if  so,  where 
they  should  be  located  and  what 
operating  conditions  should  be 
mandated  (56  FR  65683).  A  public 
meeting  was  held  in  Houston,  Texas,  on 
January  18. 1994.  Ninety-six  people 
attended  this  meeting,  representing 
industry,  environmental  advocates,  aad 
government  agencies. 

On  January  5,  1995,  the  Coast  Guard 
pubhshed  a  notice  of  proposed 
rulemaking  CNPRM)  entitled 
"Designation  of  Littering  Zones"  in 
the  Federal  Register  (60  FR  1958).  The 
Coast  Guard  received  23  letters 
commenting  on  the  proposal. 

On  January  13. 1995,  the  Coast  Guard 
published  in  the  Federal  Register  a 
notice  of  public  meeting  to  solicit 
additional  opinions  on  the  NPRM  (60 
FR  3185).  A  pubhc  meeting  was  held  in  . 
Metairie.  Louisiana,  on  February  16. 
1995.  Fifty-five  people  attended  this 
meeting,  representing  tankship  owners 
and  operators,  service  and  support 
industries,  and  govenunent  agencies. 
Ten  attendees  made  oral  presentati(His. 
and  most  of  these  individuals 
subsequently  provided  written  copies  of 
their  presentations  for  the  docket.  No 
additional  public  meeting  was  requested 
and  none  was  held. 

Background  and  Purpose 

Section  3703a  of  Title  46  of  the 
United  States  Code  establishes  the 
requirements  for  tank  vessels  eventually 
to  be  equipped  with  double  hulls,  and 
includes  a  phaseout  schedule  for  single 
hull  tank  vessels.  This  section  also 
provides  exemptions  from  the  double 
hull  requirement.  Until  January  1,  2015, 
a  tank  vessel  need  not  comply  with  the 
double  hull  requirement  when  it  is 
offloading  oil  at  a  deepwater  port 
licensed  imder  the  Deepwater  Port  Act 
of  1974,  as  amended  (33  U.S.C.  1501,  et 
seq.)  or  within  a  lightering  zone 


established  imder  46  U.S.C.  3715(b)(5), 
which  is  more  than  60  miles  fit>m  the 
baseline  from  which  the  U.S.  territorial 
sea  is  measured  (46  U.S.C.  3703a(b)(3)). 
Currently,  only  the  Louisiana  Offshore 
Oil  Port  (LOOP)  has  been  authorized 
under  the  Deepwater  Port  Act  of  1974. 
No  lightering  zones  have  previously 
been  establi^ed  under  46  U.S.C. 
3715(b)(5). 

By  using  designated  lightering  ztmes 
more  than  60  miles  from  the  baseline 
fitim  which  the  territorial  sea  is 
measured,  single  hull  tank  vessels 
contracted  for  after  Jime  30, 1990,  and 
older  single  hull  tank  vessels  phased  out 
by  the  Oil  Pollution  Act  of  1990  (OPA 
90)  (Pub.  L.  101-380),  will  be  able  to 
lighter  imtil  January  1.  2015.  For 
clarification,  throughout  the  preamble 
discussion  for  this  final  rule,  the  term 
"double  hull"  means  a  tank  vessel 
meeting  the  requirements  of  33  CFR  * 
157. lOd,  or  an  equivalent  to  the 
requirements  of  33  CFR  157.10d.  The 
term  "single  hull"  tank  vessel  means 
any  tank  vessel  which  does  not  conform 
to,  or  is  not  considered  equivalent  to, 
the  requirements  of  33  CFR  157.10d. 

Before  proposing  the  ztmes  designated 
by  this  rule,  in  accordance  witii  33  CFR 
part  156,  the  Coast  Guard  conradered 
the  various  factors  in  designating 
Ughtering  zones:  Traditional  use  of  the 
area  for  lightering;  weather  and  sea 
conditions;  water  depth;  proximity  to 
shipping  lanes,  vessel  traffic  schemes, 
anchorages,  fixed  structures,  designated 
marine  sanctuaries,  fishing  areas,  and 
designated  imits  of  the  National  Park 
System,  National  Wild  and  Scenic 
Rivers  System,  National  Wilderness 
Preservation  System,  properties 
included  on  the  National  Register  of 
Historic  Places  and  National  Registry  of 
Natural  Landmarks,  and  Naticmal 
WildlifiB  Refuge  System;  and  other 
relevant  safety,  environmental,  and 
economic  data  (33  CFR  156.230). 
Current  regulations  at  33  CFR  156.225 
provide  the  District  Commander  the 
authority  to  designate  lightering  zones. 
Due  to  the  extensive  environmental  and 
economic  analysis  required,  and 
because  this  nUemaldng  was 
determined  to  be  a  significant  regulatory 
action  under  Department  of 
Transportation  (DOT)  policy,  this 
rulemaking  was  prepared  by  the 
Commandant  of  the  Coast  Guard. 
However,  this  rulemaking  by  the 
Commandant  will  not  affect  the  District 
Commander's  authority  imder  33  CFR 
156.225  to  administer  and  modify  these 
zones  as  appropriate  or  to  designate 
subsequent  lightering  zones. 
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Related  Rulemakings 

On  September  15, 1993.  the  Coast 
Guard  published  a  final  rule  (CGD  90- 
052)  revising  33  CFR  part  156,  subpart 
B,  to  clarify  that  regulations  issued 
under  section  311(j)  of  the  Federal 
Water  PolluUon  Control  Act  (FWPCA) 
(33  U.S.C.  1321  et  seq.)  apply  to  offshore 
lightering  operations  when  conducted 
in  the  U.S.  marine  environment  (58  FR 
48436).  Under  that  rulemaking,  a 
Declaration  of  Inspection  (as  required  by 
33  CFR  156.150)  and  a  vessel  response 
plan  (if  required  imd^  part  155)  serve 
as  acceptable  evidence  of  compliance 
with  section  311(j)  of  the  FWPCA.  The 
vessel  to  be  lightered  and  the  service 
vessel,  as  defined  in  33  CFR  156.205, 
must  both  have  such  evidence  of 
compliance  on  board  at  the  time  of  a 
transfer.  The  rule  also  amended  33  CFR 
156.215,  pre-arrival  notice 
requirements,  to  include  the  nimiber  of 
traJosfers  expected  and  the  amount  of 
cargo  expected  to  be  transferred  during 
each  lightering  operation. 

On  July  1, 1994,  the  Coast  Guard 
published  an  interim  final  rule  (CGD 
91-005]  implementing  provisions 
conceming  financial  responsibility  for 
vessels  imder  OPA  90  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  These 
provisions  included  expanding  the 
applicability  of  the  financial 
responsibility  requirements  of  33  CFR 
part  130  to  "vessels  of  any  size  using  the 
waters  of  the  exclusive  economic  zone 
to  transship  or  Ughter  oil",  specifically 
meaning  both  the  delivering  and 
receiving  vessels.  Consequently,  when 
lightering  in  the  EEZ,  both  vessels  are 
required  to  possess  valid  Certificates  of 
Financial  Responsibility  (COFR) 
demonstrating  evidence  of  insurance,  or 
other  evidence  of  financial 
responsibility,  sufficient  to  meet  the 
vessels'  potential  liability  under  OPA  90 
and  CERCLA  for  discharges  or 
threatened  discharges  of  oil.  This 
requirement  went  into  effect  July  1, 
1994. 

ECfective  Date 

This  rule  is  being  made  effective  on 
August  29, 1995.  Under  5  U.S.C.  553(d) 
a  rule  may  be  made  effective  less  than 
30  days  after  its  publication  if  it  grants 
or  recognizes  an  exemption  or  relieves 
a  restriction.  At  the  present  time,  single 
hull  tank  vessels  contracted  for  after 
June  30, 1990,  and  single  hull  tank 
vessels  phased  out  by  OPA  90  cannot 
offload  oil  destined  for  the  U.S.  in  the 
U.S.  Exclusive  Economic  Zone  (EEZ) 
except  at  a  deepwater  port  or  in  a 
designated  lightering  zone.  The  first 


single  hull  vessel  phase  out  date  went 
into  effect  January  1, 1995.  There  is  only 
one  deepwater  port  (LOOP)  and  this 
deepwater  port  does  not  provide  oil  to 
many  of  the  refineries  along  the  Gulf 
Coast  This  rule  establishes  the  first 
designated  lightering  zones  for  the 
United  States.  By  using  these  lightering 
zones,  single  hull  tank  vessels  currently 
precluded  from  operating  in  the  EEZ 
may  lighter  their  oil  cargo  closer  to  the 
U.S.  ports  for  which  it  is  destined.  For 
these  reasons,  the  Coast  Guard  finds  that 
this  rule  should  be  made  effective  in 
less  than  30  days  after  publication. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  has  reviewed  all  of 
the  comments  received  in  response  to 
the  NPRM  and.  in  some  instances, 
revised  the  final  rule  language  based  on 
these  comments.  The  comments  have 
been  grouped  by  major  issue  or  specific 
regulatory  section  and  are  discussed 
below. 

General 

Of  the  comments  received  in  response 
to  the  NPRM,  most  generally  supported 
the  designation  of  lightering  zones  in 
the  Gulf  of  Mexico  and  noted  that  the 
need  for  lightering  was  increasing. 

An  individual  representing  the 
American  Institute  of  Merchant 
Shipping  (AIMS),  the  American 
Petroleum  Institute  (API),  and  the 
Industry  Task  Force  on  Offshore 
Lightering  (ITOL)  spoke  at  the  public 
meeting  in  New  Orleans  and  also 
provided  a  letter  to  the  docket,  giving  a 
number  of  detailed  reasons  why  these 
organizations  all  support  this 
rulemaking.  Together  these 
organizations  represent  over  300 
companies  engaged  in  all  aspects  of  the 
petroleum  and  marine  transportation 
industry.  Since  the  comments,  both  at 
the  public  meeting  and  in  a  letter  to  the 
docket,  present  the  views  of  the  majority 
of  conunercial  interests  impacted  by  this 
rulemaking,  they  are  identified  as  the 
"industry  comments"  throughout  the 
remaining  preamble  discussion,  and  the 
individufd  who  spoke  at  the  hearing  is 
identified  as  the  "industry 
representative". 

At  the  public  meeting  the  industry 
representative  stated  that  lightering  has 
long  been  established  as  a  safe  and 
effective  means  of  transferring  imported 
crude  oil  from  tankers  too  large  for 
shallow  water  ports  to  small  tankers  that 
serve  refineries  ashore.  He  further  stated 
that  25  percent  of  U.S.  crude  oil  imports 
are  delivered  this  way  in  the  Gulf  of 
Mexico  at  a  rate  of  approximately  2 
million  barrels  per  day.  He  asserted  that 
the  establishment  of  these  zones  is 
absolutely  critical  to  meet  the  supply 


requirements  of  U.S.  refineries  and 
noted  that  lightering  operations 
historically  have  been  conducted  in  a 
safe  and  environmentally  sound 
manner.  He  cited  the  Coast  Guard  1993 
Deepwater  Ports  Study  which  stated 
that  between  1986  and  1990  only  15 
lightering  casualties  were  reported  for  a 
total  spiUage  of  45  barrels  and  that  the 
relative  risk  factor  of  lightering 
operations  in  zones  40  to  60  miles 
offshore  was  zero.  The  industry 
representative  added  that  factors  which 
would  benefit  spill  response  and 
mitigation  should  be  considered  in 
establishing  lightering  zones. 

Two  comments  from  organizations 
involved  in  the  shipbuilding  industry 
generally  opposed  the  propped 
regulations.  Both  comments  stated  that 
the  designation  of  lightering  zones 
would  be  a  disincentive  to  purchase 
new  double  hull  tankers.  They  also 
stated  that  the  continued  use  of  single 
hull  tankers  would  increase  the 
potential  risks  of  collisions  and  oil 
spills  which  OPA  90  was  intended  to 
prevent,  and  that  the  proposed 
regulations  would  circumvent  the 
transition  to  double  hull  tankers. 

The  Coast  Guard  has  determined  that 
establishing  Ughtering  zones  will  not 
encourage  further  single  hull  tanker, 
construction.  Such  construction  is 
effectively  barred  by  the  International 
Maritime  Organization's  (IMO)  adoption 
of  Regulation  13F  of  Annex  I  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships. 
1973,  as  modified  bv  the  Protocol  of 
1978  (MARPOL  73/78)  which  requires 
double  hull  or  mid-deck  construction  of 
all  new  tankers  for  which  contracts  are 
placed  on  or  afier  July  6, 1993.  or  which 
are  to  be  completed  after  July  6,  1996. 
(It  should  be  noted  that  mid-deck 
construction  is  not  an  acceptable 
alternative  to  a  double  hull  under  46 
U.S.C.  3703a).  AddiUonally,  the  IMO 
has  adopted  Regulation  1 3G  in  Aimex  I 
of  MARPOL  73/78.  RegulaUon  13G 
subjects  tank  vessels  to  increasingly 
rigorous  hull  surveys  at  5 -year  intervals 
and  is  practictdly  certain  to  bring  about 
the  timely  retirement  of  most  aging 
single  hull  tankers.  This  retirement  of 
single  hull  tankers  would  occur, 
notwithstanding  the  exemption  under 
OPA  90  that  permits  single  hull  tankers 
to  operate  in  U.S.  waters  until  the  year 
2015  by  using  a  designated  lightering 
zone.  It  is  the  consensus  of  the 
worldwide  industry  that  a  minority  of 
crude  oil  tankers  will  survive  the 
prohibitively  costly  survey  regimen  that 
will  begin  at  their  25th  anniversary 
survey.  The  international  regulations,  in 
conjimction  with  the  provisions  of 
section  4115  of  OPA  90,  effectively 
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ensure  that  the  day  of  the  single  hull 
tanker  is  ending.  Available  data  shows 
that  many  single  hull  tankers  are  being 
scrapped  earlier  than  required  by  either 
OPA  90  or  MARPOL  73/78. 

A  letter  from  the  Minerals 
Management  Service  (MMS)  of  the 
Department  of  the  Interior  expressed 
concern  about  establishing  lightering 
zones  in  active  oil  and  gas  development 
areas  on  the  Outer  Continental  Shelf 
(OCS).  It  wras  concerned  with  the  safety 
of  offshore  production  facilities  which 
could  be  at  risk  from  vessels  in  the 
proposed  lightering  zones.  The 
Comment  urged  that  the  Coast  Guard 
work  together  with  MMS  to  monitor 
lightering  zones  to  avoid  .  je  conflicts 
and  to  promote  safety,  and  suggested 
that  the  Coast  Guard  decrease  the  size 
of  the  proposed  zones  or  require 
permanent  mooring  buoys  for  use  by 
lightering  vessels. 

The  Coast  Guard  is  aware  of  the  active 
mineral  and  oil  industry  on  the  Gulf  of 
Mexico's  CX:S  and  has  historically  been 
involved  with  the  safety  of  the  offshore 
marine  industry  and  environment.  The 
reserves  and  refineries  of  the  western 
Giilf  Coast  region  play  a  significant  role 
in  the  nation's  energy  needs.  The 
development  of  the  extensive  refining 
capacity  which  now  exists  along  the 
Gulf  Coast  was  a  consequence  of  the 
development  of  regional  land-based  oil 
and  gas  reserves  as  well  as  those 
offshtxe.  Due  to  the  fluctuations  in 
crude  oil  prices  and  the  variations  in 
crude  oil  composition,  these  Gulf  Coast 
refineries  must  supplement  their 
domestically  produced  sources  with 
waterbome  oil  imports.  This  rule  will 
help  to  meet  the  regional  needs  of  these 
refiners  for  imported  oil  and  provide 
stability  to  the  nation's  energy  supply 
and  economy.  The  designated  lightering 
zones  and  prohibited  areas  in  this 
rulemaking  will  only  affect  the 
lightering  activities  within  their 
geographical  bounds  and  will  not 
interfere  with  or  discourage  the 
development  of  OCS  oil  and  gas 
reserves. 

Regarding  the  safety  of  offshore 
production  facilities  from  vessel 
activities  in  the  lightering  zones,  only 
the  South  Sabine  Point  lightering  zone 
and  the  northern  tip  of  the  Southtex 
lightering  zone  include  waters  where  an 
appreciable  number  of  production 
facilities  have  been  constructed.  A 
significant  factor  favoring  construction 
of  production  platforms  in  these  areas  is 
the  shallow  water  depths,  generally  less 
than  200  meters  (109  fathoms).  The 
shallower  areas  of  the  South  Sabine 
Point  and  the  northern  tip  of  the 
Southtex  lightering  zones  allow 


lightering  to  be  conducted  while  vessels 
are  anchored. 

Ehiring  the  last  15  years,  offshore 
Ughtering  in  the  vicinity  of  the  South 
Sabine  Point  transshipment  area  (TSA) 
and  Offshore  Galveston  No.  1  and  No. 
2  TSAs  has  not  proven  to  be  a  safety 
hazard  to  the  production  platforms  in 
the  areas,  nor  has  it  affected  offshore  oil 
and  gas  development  It  is  anticipated 
that  lightering  will  continue  in  these 
locations  even  after  designation  of 
lightering  zones.  The  operational 
restrictions  in  this  rule  mirror  several 
practices  ourently  used  by  many 
offshore  lightering  companies.  One  of 
these  industry  practices  is  a  1 -nautical 
niile  miniiniim  closest-point-of- 
approach  (CPA)  to  production  platforms 
and  drilling  units.  The  maintenance  of 
a  1-nauticaI  mile  CPA  by  lighterers  has 
thus  far  proven  adequate  to  provide  for 
the  safety  of  nearby  offshore  mineral, 
oil,  and  gas  development  facilities. 
Formally  requiring  this  minimum  CPA 
and  other  operating  restrictions  in  the 
final  rule  enhances  the  safety  of 
production  facilities  in  the  designated 
lightering  zones.  The  remaining  areas  of 
the  designated  lightering  zones,  other 
than  South  Sabine  Point  and  the 
northern  tip  of  Southtex  zones,  have 
undergone  little  development  and, 
therefore,  provide  expansive  open 
waters  to  all  users. 

This  rulemaking  establishes  the  first 
lightering  zones  designated  by  the  Coast 
Guard.  As  discussed  previously,  the 
District  Conunander's  authority  at  33 
CFR  156.225  to  designate  lightering 
zones  and  their  operating  requirements 
remains  imaffected  by  this  rulemaking. 
The  Commander,  Eighth  Coast  Guard 
District,  located  in  New  Orleans. 
Louisiana,  will  administer  the  lightering 
zones  designated  in  this  rule.  If 
experience  indicates  that  a  realistic 
threat  to  ofiishore  facilities  exists  or  that 
additional  safety  criteria  or  procediu«s 
are  warranted  to  regulate  activities  in 
these  zones,  the  District  Commander 
may  revise  these  regulations  as    . 
appropriate. 

One  comment  suggested  that  the 
proposed  regulations  should  also 
authorize  offloading  of  oil  from 
deepwater  production  facilities  located 
inside  lightering  zones.  These  facilities 
would  include  tension  leg  platforms, 
spars,  semi-submersibles.  and  converted 
tankers. 

The  conunent  misunderstood  the 
NPRM  as  limiting  authorized  operations 
within  lightering  zones  to  lightering  and 
bunkering  operations  from  oceangoing 
tankers.  "Hiere  are  no  generally 
authorized  or  prohibited  activities  in 
designated  lightering  zones.  Rather,  this 
rule  regulates  how  lightering  activities 


should  be  conducted  within  the 
designated  zones.  Offloading  of  oil  from 
deepwater  production  faciUties  in 
designated  lightering  zones  is  not 
prohibited  or  otherwise  regulated  by 
this  rule.  That  activity  continues  to  be 
subject  to  the  regulations  in  33  CFR  part 
154  and  subpart  A  of  part  156.  whether 
the  activity  occurs  inside  or  outside  a 
designated  lightering  zone. 

Addition  ofFourdi  Lightering  Zone  at 
South  Sabine  Point 

In  the  NPRM  for  this  rulemaking,  the 
Coast  Guard  sped^cally  requested 
conunents  on  whether  an  additional 
area  off  Galveston,  Texas,  in  the  vicinity 
of  South  Sabine  Point  TSA.  should  be 
designated  as  a  fourth  lightering  zone. 
Twelve  comments  addressed  this  issue. 

These  comments  supported 
designating  the  area  as  an  additional 
lightering  zone.  The  comments 
indicated  that  this  area  is  closest  to 
lightering  support  centers  of  Texas 
refining  complexes  and  within  range  of 
all  support  helicopters.  The  comments 
also  indicated  that  the  South  Sabine 
Zone  would  decrease  congestion  in  the 
northwestern  comer  of  the  Southtex 
zone  by  providing  additional  anchorage 
area  for  lightering  operations.  Industry 
comments  at  the  public  meeting  in  New 
Orleans  detailed  reasons  why  an 
additional  zone  at  South  Sabine  Point 
should  be  established.  These  reasons 
were  stated  as  follows: 

(1)  The  South  Sabine  Point  zone  is 
closest  to  shoreside  responders  and 
response  vessels  pre-staged  to  respond 
to  a  pollution  incident. 

(2)  In  many  environmental 
conditions,  anchoring  is  the  preferred 
method  of  lightering.  This  procedure 
generally  is  not  available  to  tankers 
lightering  in  the  other  lightering  zone 
off  the  coast  of  Texas  (Southtex),  where 
the  waters  are  largely  too  deep. 

(3)  Shallower  water  depths  in  the 
South  Sabine  Point  zone  contribute  to 
more  moderate  sea  conditions  than 
those  generally  found  in  the  Southtex 
zone. 

(4)  This  area  is  currently  being  used 
for  lightering  and  historically  has  been 
so  used  for  almost  20  years. 

(5)  It  is  the  closest  zone  to  the 
principal  lightering  support  centers  of 
eastern  Texas. 

(6)  This  area  is  also  within  the  range 
of  most  helicopters  from  the  Houston- 
Galveston-Port  Arthur  areas  which  can 
fly  round  trip,  without  requiring 
refueling. 

(7)  The  majority  of  oil  lightered  in  the 
Gulf  of  Mexico  is  destined  for  the 
Houston-Galveston-Port  Arthur  areas.  If 
the  Southtex  zone  were  the  only  one 
available  for  tankers  with  oil  destined 
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for  Houston,  Galveston,  or  Port  Arthur, 
the  added  costs  for  support  and 
transportation  would  create  an 
additional  economic  burden  for  many 
Texas  refineries.  This  burden  would  not 
be  shared  by  other  refineries  on  the  Gulf 
Coast,  placing  them  at  an  economic 
disadvantage. 

(8)  Because  of  proximity  to  ports  and 
shallower  water  depths  for  anchoring, 
the  northwestern  comer  of  the  Southtex 
zone  would  get  very  crowded  if 
lightering  were  not  allowed  in  the  South 
Sabine  Point  zone. 

(9)  The  extension  of  the  logistics  lines 
for  Ughtering  support  is  a  major  safety 
and  economic  concem. 

Unified  comments  fit>m  three 
international  organizations  heavily 
involved  in  the  tanker  industry.  Oil 
Companies  International  Marine  Forum 
(OCIMF),  the  International  Chamber  of 
Shipping  (ICS),  and  the  International 
Association  of  Independent  Tanker 
Ovimers  (INTERTANKO).  expressed 
support  for  the  designation  of  the 
proposed  lightering  zones.  These 
organizations  also  supported  the 
designation  of  South  Sabine  Point  zone, 
citing  many  of  the  same  reasons  as  in 
the  indust^  comments.  The  Texas  GLO 
also  supported  the  designation  of  the 
South  Sabine  Point  zone. 

Data  contained  in  the  Regulatory 
Assessment  on  1992  U.S.  crude  oil 
imports  by  water  show  that  all  offshore 
lightering  for  the  U.S.  was  conducted  in 
the  Gulf  of  Mexico.  The  data  further 
indicate  that  lightered  oil  delivered  to 
the  Houston,  Galveston,  and  Port  Arthur 
areas  was  approximately  50  percent  of 
the  total  lightered  oil.  averaging  over 
800,000  barrels  per  day.  Similar  import 
data  for  1993  shows  an  increase  to 
900.400  barrels  per  day.  This  latter 
figure  represents  60  percent  of  the  oil 
lightered  in  the  Gulf  of  Mexico.  Based 
on  the  data,  the  industry  comments 
expressed  at  the  public  meeting,  and 
comment  letters  to  the  docket,  the  Coast 
Guard  has  decided  to  designate  a  foiuth 
zone  named  "South  Sabine  Point."  The 
boundaries  of  the  South  Sabine  Point 
zone  have  been  added  to  §  156.300  as  a 
new  paragraph  (d).  The  same 
operational  conditions  and  restrictions 
which  apply  in  the  proposed  three 
lightering  zones  wiU  apply  to  this  new 
zone. 

Bequest  for  Comments  on  Additional 
Rulemaking 

In  response  to  the  Coast  Guard's 
request  for  comments  on  whether  to 
consider  a  rulemaking  to  change  the 
traditional  Ughtering  areas  into  formal 
lightering  zones  and  whether  any  of  the 
concepts  contained  in  the  NPRM  could 
be  used  in  such  a  subsequent 


rulemaking,  comments  from  industry 
noted  that  Ughtering  operations  are 
highly  prof^ional  cargo  transfer 
operations  and  that  the  industry's 
record  for  safety  is  outstanding.  The 
comments  stated  that  the  purpose  of  this 
rulemaking  is  to  implement  the  clear 
language  of  OPA  90  which  allows  single 
hull  vessels  to  continue  to  fighter  in  the 
Gulf  of  Mexico  imtil  January  1,  2015. 
and  that  there  is  no  need  for  this 
rulemaking  to  regidate  current  long- 
standing Ughtering  operations  being 
conducted  elsewhere  in  the  Giilf  of 
Mexico. 

The  Texas  GLO  stated  that  the 
proposed  weather,  operational,  and 
work  hoiu-  limitations  should  apply  to 
all  vessels  engaged  in  Ughtering 
activities  regardless  of  their  location. 
The  GLO  also  suggested  that  Ughtering 
should  be  prohibited  in  all  areas,  except 
for  the  proposed  designated  Ughtering 
zones,  and  that  designation  of  Ughtering 
zones  would  minimize  the  area  which 
must  be  patrolled  and  inspected  for 
compUance  with  the  Coast  Guard's  rule. 
It  added  that  the  abiUty  to  plan  for 
responses  to  of&hore  spills  would  be 
greatly  enhanced  by  aUowing  Ughtering 
only  in  specific  areas,  asserting  that 
bilure  to  contain  and  remove  oil  from 
the  ofbhore  environment  often  results 
in  substantial  impact  to  Texas  shores. 
The  GLO  dted  the  recent  spiU  from  the 
BERGE  BANKER  ^  as  an  example  of 
such  impact,  noting  that  most  of  the  fuel 
oil  sank  and  that  large  iar  mats  and  tar 
balls  washed  ashore  in  Texas  weeks 
after  the  spiU.  threatening  recreational 
use  of  the  beaches. 

The  Coast  Guard  has  decided  to  limit 
this  rulemaking  to  designating  Ughtering 
zones  and  prescribing  some  restrictions 
on  lightering  activities  within  the  zones 
to  implement  the  exceptions  in  OPA  90 
to  the  double  hull  standards.  The  rule 


'  The  collision  between  two  Norwegian  tankers, 
the  BERGE  BANKER  and  the  SKAUBAY,  which 
were  maneuvering  in  preparation  for  lightering, 
occurred  on  February  5, 1995.  The  vessels  collided 
in  the  vicinity  of  the  Ofishore  Galveston  No.  2 
transshipment  area,  45  miles  off  the  Texas  coast. 
This  incident  constitutes  the  first  transit  casualty 
related  to  offshore  lightering,  and,  although  no 
cargo  oil  was  spilled,  nearly  900  barrels  of  heavy 
fuel  oil  spilled  into  the  Gulf,  creating  an  oil  sheen 
3  miles  long.  This  collision  is  still  under 
investigation. 

The  Coast  Guard  was  the  Federal  On-Scene 
Coordinator  for  this  spill  cleanup  both  offshore  and 
later  on  shore  when  bisach  impact  occurred.  The 
ofbhore  cleanup  of  this  spill  was  limited  in  its 
effectiveness  due  to  two  related  factors:  the  type  of 
oil  spilled,  a  heavy  bunker  fuel  oil,  and  the  sea  and 
weather  conditions  at  the  time.  Although  two  oil 
spill  recovery  vessels  were  used  for  a  period  of  3 
dbays,  less  than  5  barrels  of  oil  was  recovered.  Due 
to  subsequent  winds  and  currents,  the  weathered 
oil  washed  ashore  12  days  later  on  Matagorda 
Island,  predominantly  in  the  form  of  tar  mats  and 


does  not  affect  existing  regulations 
concerning  the  response  to  and  recovery 
of  spiUed  oil.  Other  than  the  prohibited 
areas  designated  in  S  156.310,  the  Coast 
Guard  is  not  restricting  Ughtering 
activities  elsewhere  in  the  Gulf  of 
Mexico  at  this  time,  but  it  may  do  so  in 
the  future  if  circumstances  chiange.  The 
final  mle  contains  a  new  paragraph  in 
§  156.330  that  governs  vessels 
maneuvering  in  preparation  for  mooring 
alongside.  Like  the  other  operational 
restrictions  in  the  final  rule,  it  appUes 
only  in  the  Ughtering  zones  and  is 
intended  to  prevent  the  occurrence  of 
oil  spills  associated  with  that  aspect  of 
Ughtering  activities  in  the  zones. 

One  comment  from  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  suggested  moving  the 
northernmost  boundary  of  the  Southtex 
Ughtering  zone  15  nautical  miles  to  the 
south.  This  suggestion  was  based  upon 
spiU  trajectory  data  concerning  the 
Flower  Gardens  Sanctuary,  which 
NOAA  had  obtained  from  the  MMS.  The 
suggested  boundary  change  would  keep 
the  zone  outside  a  10  percent  contact 
probabiUty  area  over  a  3-day  period 
during  the  spring  and  summer  seasons. 

The  Coast  Guard  has  reviewed  this 
trajectory  information  and  has  decided 
to  retain  the  boundaries  of  the  Southtex 
Ughtering  zone  as  proposed  in  the 
NPRM.  Accommodating  the  requested 
3-day/lO-percent  seasonal  contact 
probabiUty  would  remove  fit>m  the  zone 
some  of  the  area  closer  to  shore  where 
most  users  in  this  zone  would  operate. 
There  are  already  numerous  oil  and  gas 
production  platforms  within  an  8 
nautical  mile  range  of  the  sanctuary. 
Additionally,  the  main  east-west 
shipping  fairway  extends  through  the 
Flower  Garden  prohibited  area  between 
the  marine  sanctuary  and  the  northern 
edge  of  the  Southtex  lightering  zone. 
The  Coast  Guard  beUeves  that  providing 
an  8  nautical  mile  distance  from  the 
northernmost  boundary  of  the  Southtex 
zone  affords  an  adequate  range  of 
protection  to  the  sanctuary  against 
surface  spillage.  In  the  event  of  an  oil 
spill  originating  at  or  near  the  water 
surface,  the  toxic  effects  of  the  soluble 
and  Ughter  aromatic  components  of 
crude  oil  (C-12  [cmde  oil  with  12 
carbon  molecules)  or  less)  can 
reasonably  be  expected  to  be  minimal 
after  24  hours  of  exposure  to  air.  surface 
wave  action,  and  the  relatively  warm 
climatic  conditions  of  the  Gulf.  As 
indicated  in  a  1987  MMS  study,  small 
surface  spills  are  unlikely  to  have  any 
significant  impact  on  the  health  of 
Flower  Garden  Banks  corals.  Oil  from 
surface  spills,  driven  into  the  water 
coliunn  to  depths  of  10  meters  (33  feet), 
is  foimd  only  at  concentrations  several 
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orders  of  magnitude  lower  that  those 
shown  to  have  an  effect  on  corals.  Oil 
released  in  surface  spills  and  driven  15 
meters  (50  feet)  deep  to  the  shaUowest 
point  on  the  Flower  Garden  Banks 
would  be  in  such  low  concentrations 
that,  according  to  the  study,  it  would 
have  no  significant  impact  on  these 
reefs. 

Section  156.111    Incorporation  by 
Reference 

Five  conunents  addressed  this  section 
of  the  NPRM.  One  comment  agreed  with 
the  inclusion  of  documents  mentioned 
in  this  section.  A  letter  firom  the  Oil 
Companies  International  Marine  Forum 
(OCIMF)  provided  an  updated  address 
for  their  organization  as  well  as  for  the 
International  Chamber  of  Shipping 
(ICS).  These  two  organizations  are  the. 
co-authors  of  the  Ship  to  Ship  Transfer 
Guide  (Petroleiun).  Tliis  section  has 
been  amended  to  reflect  these  new 
addresses. 

Three  of  the  conoments  suggested 
additional  materials  be  included  in  this 
section.  One  comment  siiggested 
incorporating  by  reference  the 
"Limitation/Oltttruction  Markings" 
disciission  in  the  American  Petroleum 
Institute  publication,  API 
Recommended  Practice  for  Planning, 
Designing,  and  Construction  of 
Heliports  for  Fixed  O&hore  Platforms 
in  §  156.330,  arguing  that  such 
guidelines  should  be  included  because 
markings  benefit  landing  safety  on 
shipboaid  helodecks.  Tbds  same 
comment  suggested  making  the 
IntemationalChamber  of  Shipping  (ICS) 
Guide  to  Helicopter/Ship  Operations, 
Third  Edition  (1989),  a  recommended 
rather  than  mandated  reference  for 
operations  in  these  lightering  zones. 
Two  comments  suggested  incorporation 
of  two  additional  standards  in 
§  156.330:  the  ITOL  Guidelines  for 
O&hore  Lightering  (1994),  and  the 
Rubber  Manufact\u«rs  Association 
Specifications  for  Rubber  Hose  for  Oil 
Suction  and  Discharge  Specification 
(1991). 

Comments  firom  the  Texas  General 
Land  Office  (GLO),  although  generally 
supporting  the  rulemaking,  stated  that 
the  goals  of  the  rulemaking  could  be 
better  served  by  requiring  that  the 
practices  in  the  Oil  Companies 
International  Marine  Forum  (OCIMF) 
Ship  to  Ship  Transfer  Guide 
(Petroleiun),  Second  Edition,  1988,  and 
in  the  International  Chamber  of 
Shipping  Guide  to  Helicopter/Ship 
Operations,  Third  Edition,  1989,  apply 
to  all  Ughtering  in  the  Gulf  of  Mexico. 

Industry  comments  at  the  public 
meeting  in  New  Orleans  encouraged  the 
Coast  Guard  to  incorporate  by  reference 


industry  standards  and  operating 
practices  wherever  possible  as  this  is 
the  most  cost-effective  and  non- 
redundant  method  of  establishing 
effective  practical  standards.  The 
industry  representative  noted  that  the 
ITOL  Oiperating  Guidelines  were 
developed  specifically  to  address  the 
conditions  faced  by  lighterers  in  the 
Gulf  of  Mexico  and  that  it  would  be 
appropriate  that  these  guidelines  be 
incorporated  by  reference  into  §  156.330 
of  the  final  regulations.  He  added  that 
along  these  same  lines,  while  the  ICS 
helicopter  guide  is  an  excellent 
reference,  there  are  some  sections  in  the 
guide  for  which  local  conditions  dictate 
a  somewhat  different  approach  to 
lightering  operations  and  that  the  local 
helicopter  guidelines  should  be 
incorporated  by  reference  in  §  156.330 
in  the  regulations.  Another  comment 
from  Gulf  Coast  helicopter  operators 
also  urged  that  conformity  with  the  ICS 
helicopter  guide  not  be  required,  citing 
the  same  reasons  articulated  by  the 
industry  representative. 

The  Coast  Guard  has  reviewed  both 
the  OCIMF  Guide  and  ICS  Gviide  in  light 
of  these  comments.  The  Coast  Guard's 
position  is  that  the  authority  and 
responsibility  for  the  safety  of  a  vessel, 
its  crew,  and  its  cargo  rests  with  the 
master  of  that  vessel.  Consequently, 
since  the  practices  and  considerations 
presented  in  the  OCIMF  Guide,  and  the 
ICS  Guide,  are  generally  procedural 
recommendations,  the  Coast  Guard  is 
not  making  them  mandatary  in  the 
lightering  zones  designated  by  this  final 
rule.  Rather,  they  should  be 
implemented  to  the  maximxnn  extent 
practicable  for  vessels  conducting 
lightering  operations  in  these  zones.  The 
recommended  procedures  and  checkoff 
sheets  in  these  guides,  along  with  the 
operational  restrictions  specified  in  this 
rulemaking,  provide  for  safe  lightering 
practices  while  still  providing  the 
masters  of  the  respective  vessels 
sufficient  latitude  to  exercise  their 
responsibility  for  safe  navigation  and 
cargo  operations.  This  allows  flexibility, 
for  instance,  in  the  use  of  peculiar 
fendering  arrangements  based  upon  the 
general  arrangement  of  the  vessels 
involved  and  the  lighterers'  preference 
based  upon  experience. 

The  Coast  Guard  is  not  incorporating 
by  reference  the  ITOL  Guidelines  for 
Offshore  Lightering  (1994).  However, 
several  pertinent  provisions  of  the  ITOL 
Guidelines  are  reflected  in  §  156.330  of 
this  final  ruJe.  Additionally,  the  Coast 
Guard  agrees  that  the  flow  rates  used 
with  certain  cargo  oil  transfer  hoses 
should  be  left  up  to  the  lighterers' 
discretion  based  on  the  piunps  and 
piping  systems  of  the  vessels  involved. 


The  Coast  Guard  notes  that  hoses  which 
comply  with  the  Rubber  Manufacturers 
Association  Specifications  for  Rubbw 
Hose  for  Oil  Suction  and  Discharge 
Specification  (1991)  would  satisfy  the 
requirements  of  33  CFR  155.800. 
However,  incorporation  of  a  hose 
standard  that  would  affect  vessels  other 
than  those  in  the  designated  lightering 
zones  is  beyond  the  scope  of  this 
rulenuJdng. 

Since  the  OCIMF  Guide  is  not 
mandatory,  the  requirement  for  a  radio 
voice  warning  in  §  156.330(c)  has  been 
revised  to  require  certain  information 
identified  in  section  5.6  of  the  OCIMF 
Guide.  This  specific  information 
includes: 

— ^The  names  of  the  vessels  involved: 
— ^The  vessels'  geographical  positions 

and  general  headings; 
— ^A  description  of  the  operations; 
— ^The  expected  time  of  commencement 

and  duration  of  the  operation;  and 
— Request  for  wide  berth. 

Section  156.205    Definitions 

Three  comments  addressed  this 
section.  One  comment  stated  that  the 
definition  of  lightering  at  33  CFR 
156.20S(b)  shoiUd  clearly  state  that  oil 
spill  response  vessels  (OSRVs), 
including  barges,  conducting  ship  to 
ship  transfers  as  part  of  oil  spill 
response  operations  are  exempt  from 
lightering  regulations.  This  comm«it 
claimed  that  compliance  with  the 
proposed  regulations  might  interfere 
with  response  activities.  The  Coast 
Guard  agrees  that  operations  related  to 
the  transfer  of  recovered  oil  from  OSRVs 
were  not  intended  to  fall  within  the 
scope  of  the  OCIMF  Ship  to  Ship 
Transfer  Guide  (Petroleum). 

Additionally,  the  equipment, 
arrangement,  and  construction 
requirements  for  OSRVs  are  specifically 
addressed  by  other  Coast  Guard 
requirements.  Lightering  conducted  as  a 
shipboard  spill  mitigation  procedure 
under  a  spiU  response  plan  approved 
under  subpart  D  of  33  CFR  part  155 
already  incorporates  the  use  of  the 
OQMF  Guide  transfer  procedures. 
Consequently,  the  Coast  Guard  agrees 
that  the  lightering  regulations  in  subpart 
B  of  33  CFR  part  156  should  not  apply 
to  OSRVs  or  to  vessels  of  opportunity  in 
accordance  with  the  National 
Contingency  Plan  (40  CFR  parts  9  and 
300)  when  transferring  oil  during  oil 
spill  response  activities.  In  lieu  of  the 
requested  revision  to  §  156.205,  the 
Coast  Guard  is  revising  the  applicability 
section  for  subpart  B,  §  156.200,  to 
exclude  such  activity  by  these  vessels 
from  the  requirements  of  this  subpart. 
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Section  156.210    General 

Four  comments  were  received  in 
response  to  this  section  of  the  NPBIM. 
Two  comments  supported  the  proposed 
work  hour  limitations,  while  another 
conunent  argued  that  the  limitations 
should  conform  to  the  stricter 
requirements  proposed  imder  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW  Convention).  Taking  unilateral 
action  to  impose  the  proposed  STCW 
standards  would  be  inappropriate.  The 
Coast  Guard  wi]l  not  initiate  a 
rulemaking  on  these  requirements  imtil 
the  provisions  of  the  STCW  Convention 
are  finalized  and  adopted  by  the  United 
States. 

The  fourth  comment  requested 
clarification  as  to  whether  the  proposed 
work  hour  limitations  would  apply  to 
laden  service  vessels  actually  located  in 
designated  lightering  zones  but  not 
engaged  in  cargo  transfer  activities  or  to 
service  vessels  located  in  designated 
lightering  zones  but  not  carrying  cargo. 
Industry  generally  supported  the 
application  of  work  hour  and  rest  period 
restrictions  to  lightering  operations,  but 
recommended  that  the  applicability  of 
this  requirement  be  clarified  in  the  final 
rule.  « 

The  Coast  Guard  has  clarified  this 
section  in  the  final  rule,  specifying  the 
activity  and  the  time  period  involved. 
When  in  the  designated  zones,  the 
crews  of  both  the  tank  vessels  to  be 


lightered  and  the  crews  of  the  service 
vessels  are  subject  to  the  work  hour 
limitations  throughout  the  duration  of 
lightering  operations,  as  defined  in  33 
CFR  156.205(b).  For  these  licensed 
individuals  and  seamen  to  start  work 
during  lightering  operations  in  a 
lightering  zone,  their  work  hours  during 
the  last  24  and  72  hours  prior  to  the 
commencement  of  the  lightering 
operation  must  be  considered,  and  the 
individual  must  be  in  compliance  with 
this  section.  This  section  has  been 
revised  to  clarify  these  applications. 

Section  156.310    Prohibited  Areas 

Four  comments  addressed  this 
section.  One  comment  argued  that  the 
proposed  prohibited  areas  were  too 
extensive.  Three  comments  suggested 
that  only  vessels  lightering  at  anchor 
should  be  barred  from  these  areas  and 
not  all  lightering  operations. 

At  the  public  meeting  in  Metairie,  the 
industry  representative  commented  that 
it  appeared  that  the  prohibited  areas 
would  apply  to  all  lightering  operations, 
not  just  those  conducted  by  new  or 
phased  out  single  hull  tankers.  Industry 
perceived  that  the  Coast  Guard's 
concern  with  lightering  in  these  areas 
comes  principally  from  the  potential  for 
seabed  damage  associated  with 
anchoring,  and  stated  that  vessels 
currentiy  lightering  in  the  proposed 
prohibited  areas  do  not  anchor  in  these 
areas.  However,  lightering  vessels  do 
drift  through  these  areas  if  that  is  where 


the  prevailing  winds  and  currents  take 
them.  Industry  urged  the  Coast  Guard  to 
allow  this  practice  to  continue. 

The  Coast  Guard  disagrees.  This  rule 
does  not  prohibit  anchoring  over  or  in 
the  vicinity  of  the  prohibited  areas.  This 
rulemaking  addresses  lightering 
activities  and  only  prohibits  these 
operations.  While  the  Coast  Guard 
acknowledges  the  detrimental  effect 
anchoring  may  have  in  these  areas,  this 
rulemaking  will  prevent  anchoring  in 
the  prohibited  areas  only  to  the  extent 
that  such  anchoring  would  have 
occurred  for  the  purposes  of  lightering. 

The  definition  of  lightering  in 
§  156.205(b)  includes  all  phases  of  the 
operation  from  the  beginning  of  the 
mooring  operation  to  the  departure  of 
the  service  vessel  from  the  vessel  to  be 
lightered.  Two  catastrophic  events 
which  could  occur  during  offshore 
lightering  activities  are  transit 
casualties,  such  as  collisions,  and 
intrinsic  casualties,  such  as  pump  room 
explosions.  Prohibiting  lightering 
activities  over  biologically  active  areas 
will  help  to  prevent  a  worst  case 
scenario  of  one  or  more  vessels  engaged 
in  lightering  operations  sinking  in  these 
areas  while  laden  with  a  large  quantity 
of  oil.  Such  an  occurrence  would  be  a 
significant  environmental  hazard  in  the 
most  ecologically  sensitive  offshore 
regions  of  the  Gulf  of  Mexico.  Figure  1 
is  a  pictorial  representation  of  the 
lightering  zones  and  prohibited  areas. 

BILUNQ  COOE  4910-14-P 
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Section  156.320    Minimum  Operating 
Conditions 

Six  comments  were  received  on  this 
section.  Three  comments  supported  the 
proposed  prohibition  on  beginning 
lightering  when  there  are  30  knot  winds 
and  10  foot  seas  in  the  same  direction, 
but  recommended  that  the  operating 
criteria  prohibiting  mooring  when  wind 
and  sea  direction  vary  by  30  degrees  be 
removed  because  the  effects  of  diese 
factors  could  not  be  accurately 
predicted.  Three  comments  opposed  the 
uimiooring  requirements,  stating  that  it 
may  be  safer  to  remain  moored  during 
some  severe  weather  conditions.  One  of 
these  comments  also  noted  that  this 
section  did  not  address  the  situation 
when  the  ciurent  is  counter  to  the  wind, 
stating  that  such  a  condition  may  make 
ship  to  ship  transfer  impossible  even 
though  the  speed  of  the  wind  may  only 
measure  a  few  knots. 

Industry  comments  questioned  the 
Coast  Guard's  determination  of  the 
weather  parameters  set  in  §  156.320. 
They  stated  that  the  proposed 
conditions  exceed  those  contained  in 
the  operating  manuals  of  different 
lightering  companies.  This  comment 
stated  that  §  156.320  should  be  revised 
to  either  eliminate  the  requirement  to 
unmoor  or  to  increase  the  proposed 
operating  criteria,  noting  that  it  may  be 
dangerous  for  some  vessels  to  unmoor 
in  the  weather  conditions  proposed  and 
that,  except  for  the  most  severe  weather 
conditions,  it  often  may  be  safer  to  stay 
moored  until  the  weather  abates.  They 
stated  that  ultimately  it  should  be  the 
decision  of  the  masters  of  the  service 
vessel  and  the  vessel  to  be  lightered  to 
rranain  moored  or  to  luunoor,  based 
upon  their  evaluation  of  the  weather 
conditions  in  the  operating  area  and  the 
handling  characteristics  of  their  vessels. 
Industry  added  that  if  the  Coast  Guard 
is  convinced  that  maximum  criteria  are 
necessary,  then  it  should  be  absolutely 
certain  that  it  is  not  asking  ships' 
masters  to  perform  maneuvers  that  may 
endanger  crew  and  cargo. 

Comments  bom  industry  and  those 
from  the  OCIMF,  ICS,  and 
INTERTANKO  stated  that  the  lightering 
provisions  regarding  hurricanes  were 
too  restrictive.  They  argued  that 
lightering  operations  can  be 
discontinued  quickly,  lightering  vessels 
can  be  disconnected  quickly,  and 
lightering  personnel  ^ould  be 
responsible  for  monitoring  reports  from 
the  National  Weather  Service  to 
determine  if  lightering  operations 
should  proceed. 

The  Coast  Guard  has  reviewed  the 
pirovisions  of  several  lightering  manuals 
regarding  weather  restrictions  and  the 


Coast  Guard  agrees  that  the  decision  to 
unmoor  should  rest  with  the  masters  of 
the  respective  vesseb.  Factors  such  as 
stability  and  structural  limitations  must 
be  considered  in  tank  vessel  loading  and 
ballasting  operations.  Consequentiy,  to 
mandate  an  unmooring  criteria  for  all 
vessels  based  solely  on  fectors  external 
to  the  vessel,  such  as  weather  and  sea 
state  conditions,  would  not  be  prudent, 
file  Coast  Guard  also  agrees  that 
simplifying  the  weather  conditions  to 
consideration  of  only  wind  velocity  and 
wave  height  adequately  addresses  the 
weather  and  sea  state  conditions  which 
are  significant  to  lightering  and  are 
parameters  which  can  be  more 
definitively  observed  by  mariners. 
Additionally,  the  Coast  Guard  has 
determined  that  stipulating  the 
maximum  criteria  under  which  cargo 
transfers  may  be  safely  conducted  is  a 
better  approach  for  environmental  and 
occupational  safety  reasons.  The  Coast 
Guard  also  agrees  that  lightering  vessels 
can  disconnect  relatively  quickly  and 
unmoor.  Having  a  mayiTninn  wave 
height  and  wind  speed  criteria  makes  it 
imnecessary  to  specifically  address 
hurricane  evasion.  As  previously  stated, 
the  master  of  a  vessel  is  ultimately 
responsible  for  the  safety  of  the  ship,  its 
crew,  and  its  cargo.  Therefore,  §  156.320 
has  been  renamed  as  "Maximiun 
operating  conditions"  and  has  been 
revised  to  remove  the  proposed 
restrictions  of  lightering  operations 
based  on  relative  wind  and  wave 
directions  and  on  swell  heights,  to 
remove  the  proposed  hurricane 
restrictions,  and  to  specify  a  maximum 
wind  velocity  and  wave  height  for  cargo 
transfers.  Nothing  prohibits  terminating 
Ughtering  operations  imder  less  severe 
conditions,  and  the  Coast  Guard 
encourages  the  development  of 
conservative  company  poUdes  in  this 
regard. 


Section  156.330 
Restrictions 


Operational 


Several  conunents  responded  to  this 
section  of  the  NPRM.  Two  comment 
writers  noted  that  the  definition  of 
"bunkering"  was  excluded.  Two  other 
commentera  also  addressed  the  issue  of 
bunkering.  Comments  from  industry 
cautioned  the  Coast  Guard  against  using 
the  rulemaking  as  a  basis  for  limiting 
other  operations,  such  as  bunkering, 
which  can  safely  occur  diuing  lightering 
operations,  and  that  any  interpretation 
of  the  rulemaking  whidi  could  ban 
bunkering  opmations  would  be 
tmnecessary  and  imwarranted.  The 
Texas  GLO  pointed  out  that  the 
explosion  and  resultant  spill  from  the 
tankship  FLORIDA  EXPRESS  in  the 
Gulf  of  Mexico  on  February  27, 1995, 


indicates  the  need  for  expanding  the 
scope  of  the  rulemaking  to  include 
buiikering  activities.  It  argued  that  the 
difference  in  the  threat  of  an  oil  spill 
from  bunkering  and  from  lightering  is 
really  not  distinguishable  and  that  both 
shoiUd  be  subject  to  weather,  operation, 
and  work  hour  limitations.  It  suggested 
that  the  Coast  Guard  propose  a  rule  in 
the  near  futiue  to  correct  this. 

Bunkering  a  large  (VLCC  or  ULOC) 
crude  carrier  from  another  tankship  in  . 
the  offehore  environment  is  not 
categorized  as  lightering  under  current 
regvdations.  The  definition  of  lightering 
in  33  CFR  156.205(b)  specifically 
excludes  cargo  which  is  intended  only 
for  use  as  a  fuel  or  lubricant  aboard  the 
receiving  vessel.  The  FLORIDA 
EXPRESS  incident  is  still  under 
investigation,  but  it  is  noted  that  the 
vessel  was  not  involved  in  buinkering 
when  the  incident  occiured.  Shoidd  a 
safety  issue  be  identified  by  the 
investigation,  the  Coast  Guard  may 
consider  regulations  specifically  for 
^p  to  ship  bunkering  in  the  futiue. 
One  primary  safety  concern  when 
bimkering  while  also  conducting  cargo 
transfer  operations  is  in  providing 
adequate  personnel  for  both  operations. 
Under  Coast  Guard  regulations, 
tankships  are  not  prohibited  from 
bunkering  while  also  transferring  cargo. 
It  would  be  inconsistent  to  restrict  this 
activity  in  o&hore  lightering  zones 
while  allowing  its  occurrence  elsewhere 
in  the  Gulf  of  Mexico  and  on  the  inland 
waters  of  coastal  ports  which  are  in 
areas  much  more  likely  to  be  affected  by 
oil  spills.  Paragraph  (g)  in  $  156.330  has 
been  revised  to  more  clearly  state  that 
bunkering  is  not  within  the  definition  of 
Ughtering. 

Five  comments  at  the  pubUc  meeting 
recommended  that  the  proposed 
operational  restrictions  in  paragraphs 
(h)  and  (i)  of  §  156.330,  which  refer  to 
minimum  distances  to  ofbhore 
structiues  and  mobile  offshore  drilling 
imits  (MODUs),  be  consistent.  They 
noted  that  the  proposed  §  156.330(i) 
requires  that  lightering  operations  not 
be  conducted  while  underway  within  3 
miles  of  an  offehore  structure  or  MODU, 
while  §  156.330(h)  allows  lightering 
operations  to  be  conducted  while 
anchored  up  to  1  mile  from  an  offishore 
structure  or  MODU.  They  stated  that 
vessels  lightering  underway  maintain  a 
navigation  watch  and  can  maneuver, 
and  that  there  is  no  compromise  to 
safety  by  allowing  both  andiored 
lightering  vessels  and  vessels  lightering 
imderway  to  operate  subject  to  the  1- 
mile  restriction.  They  stated  that  a  1- 
mile  buffer  provides  adequate 
protection  under  present  operating 
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conditions  and  should  be  pennitted  to 
continue. 

The  Coast  Guard  has  considered  these 
comments  and  agrees  that  the 
reqviirement  of  §  156.330(i)  prohibiting 
underway  lightering  operations  within  3 
nautical  miles  of  an  offshore  structiue  or 
MOOU  is  inconsistent  with  the  1-mile 
range  given  in  §  156.330(h)  for  lightering 
at  anchw.  The  definition  for  lightering 
operations  in  §  156.205(b]  includes  b^ 
drifting  and  transiting  under  poww 
while  moored  alongside.  The  Coast 
Guard  agrees  that  the  current  practice  of 
using  1  nautical  mile  clearance  from 
offshore  structures  and  MODUs  v^en 
involved  in  lightering  as  defined  under 
§  lS6.205(b)  has  provided  an  adequate 
margin  of  safoty  in  the  past  and  agrees 
that  there  is  insiiffident  justification  to 
further  expand  this  range.  The  Coast 
Guard  also  acknowledges  that,  when 
moored  alcmgside,  these  vessels 
typically  advance  at  speeds  of  less  than 

4  knots  and  can  adequately  maneuver 
around  statiooasy  objects  such  as 
production  platforms.  Therefore. 

5  156.330(1)  has  been  modified  to  reflect 
a  1  nautical  mile  range  for  all  modes  of 
littering. 

MMS  generally  supported  the 
proviaons  of  this  section,  but  suggested 
that  it  also  addtess  pipelines  because 
anchors  coxild  rupture  a  pipeline  when 
the  vessels  are  setting  the  anchor  or 
dragging  the  anchor  during  rough 
weather.  MMS  also  indicated  that  the 
largest  spills  in  the  Gulf  of  Mexico  have 
hwD  from  pipelines  that  were  ruptured 
by  anchors. 

With  referoica  to  pipeline  safety,  the 
Coast  Guard  notes  that,  since  1992, 
ofishore  pipelines  have  been  required  to 
be  surveyed  annually  and  reports 
submitted  to  the  Research  and  Special 
Programs  Administration  (RSPA)  by  the 
pipeline  operators  (49  CFR  195.413). 
Under  current  regulations  (49  CFR  part 
190),  an  offshore  pipeline  is  considered 
a  hazard  to  navigation  only  when  the 
top  of  the  pipeline  is  closer  than  12 
inches  to  Uie  seabed  in  waters  less  than 
15  feet  deep.  Regardless  of  whether  a 
pipeline  is  officially  considered  a 
hazard  to  navigation,  the  Coast  Guard 
agrees  that  mariners  should  not  anchor 
over  such  structures  when  their  location 
is  known.  In  order  to  avoid  pipeline 
damage  when  anchoring  in  designated 
lightering  zones,  the  mariner  must  rely 
on  charts  depicting  pipeline  locations. 
Therefore,  §  156.330(j)  has  been  revised 
to  provide  that,  diuing  Ughtering 
operations,  vessels  may  not  anchor  over 
charted  pipelines,  artificial  reefs,  or 
historical  resources. 

Additionally,  the  Norwegian  Maritime 
Administration  provided  to  the  Coast 
Guard  preliminary  statements  which 


were  taken  during  the  investigation  of 
the  BERGE  BANKER  and  SKAUBAY 
collision.  These  statements  indicate  that 
the  BERGE  BANKER,  the  vessel  to  be 
lightered,  and  the  SKAUBAY,  the 
service  vessel,  were  on  nearly  reciprocal 
courses  when  the  collision  occurred. 
Normal  practice  in  the  industry  is  for 
the  vessel  to  be  Ughtered  to  maintain  a 
constant  heading  during  the  approach 
by  the  service  ship  imn^diately  prior  to 
mooring  alongside.  The  service  vessel 
approaches  bom  astern,  generally  broad 
on  the  quarter,  which  means  that  the 
service  ship  is  aft  of  the  vessel  to  be 
lightered  on  a  heading  within  45 
degrees  to  port,  or  45  degrees  to 
starboard,  of  the  course  maintained  by 
the  vessel  to  be  lightered.  This  iiuiustry 
practice  is  recogniised  in  the  Oil 
Companies  International  Marine  Forum 
(OQMF)  Ship  to  Ship  Transfer  Guide 
(Petroleum),  Second  Edition,  1988,  as 
the  best  approach  when  preparing  to 
moor  alongside.  In  order  to  reduce  the 
risk  of  a  similar  collision,  paragraph  (k) 
has  been  added  to  §  156.330  in  the  final 
rule  mandating  this  approach  and 
requiring  a  minimum  safe  distance  of 
1000  meters  between  the  two  vessels 
prior  to  the  service  vessel  being 
poeitifmed  broad  on  the  quarter  of  the 
ship  to  be  Uttered.  The  Coast  Guard 
has  renamed  this  section  in  the  final 
rule  as  "Operations". 

Incorporatian  bfy  KefiBrew» 

The  Director  of  the  Federal  Register 
has  approved  die  material  in  §  156.111 
for  incorperatioD  by  reference  under  5 
U.S.C  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
secticm. 

Assessment  __ 

A  draft  Regulatory  Assessment  was 
prepared  in  support  of  the  NPRM  for  the 
designation  of  lightering  zones,  which 
was  published  in  the  Federal  Register 
on  January  5, 1995  (60  FR  1958).  An 
Addendiun  to  that  Assessment  has  been 
prepared  to  update  statistical  data  and 
other  information  since  the  publication 
of  the  NPRM. 

The  Addendum  indicates  that 
changes  which  have  occurred  siuce  the 
publication  of  the  NPRM  do  not 
materially  alter  the  findings  and 
conclusions  of  the  draft  Regulatory 
Assessment  which,  as  amended,  are 
adopted  as  the  findings  and  conclusions 
of  the  Final  Regiilatory  Assessment. 

This  Final  Regulatory  Assessment  was 
prepared  in  accordance  with  Executive 
Order  12866.  Under  the  criteria  of 
Executive  Order  12866,  the  designation 
of  lightering  zones  in  the  Gulf  of  Mexico 
is  not  a  significant  regulatory  action  and 
will  not  have  a  significant  econtHuic 


impact  on  the  maritime  industry. 
However,  this  rulemaking  is  si^iificant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (44  FR  11040;  February 
26, 1979)  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  The  Regidatory  Assessment  is 
available  in  the  docket  for  inspecti(Hi  or 
copying  where  indicated  under 
ADDRESSES. 

Small  Entitias 

Adoption  of  this  final  rule  will  avert 
adverse  small  entity  impacts  and 
preserve  the  ciurent  revenues  derived 
by  small  entities  from  tanker  lightering 
in  the  Gulf  of  Mexico,  and  the  adverse 
impact  of  this  final  rule  on  small 
business  is  expected  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
econcHuic  impact  on  a  substantial 
number  of  unall  entities. 

Collection  of  InlbimatiMi 

This  rule  contains-no  new  collection- 
of-information  reqiurements  or 
additions  to  currently  approved 
information  collections  under  the 
Papwwork  Reduction  Act  (44  U.S.C.  ' 
3501  et  seq.).  The  sections  in  this  rule 
that  contain  collection-of-information 
requirements  are  §§  156.110  and 
156.215  which  are  approved  under 
OMB  Control  Numbers  2115-0096  and 
2115-0539  respectively. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

EuTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  as 
indicated  under  ADDRESSES. 

The  Environmental  Assessment 
considered,  among  other  things,  the 
factors  set  out  in  33  CFR  156.230: 
traditional  use  of  the  area  for  lightering; 
weather  and  sea  conditions;  water 
depth;  proximity  to  shipping  lanes, 
vessel  traffic  schemes,  anchorages,  fixed 
structiues,  designated  marine 
sanctuaries,  fishing  areas,  and 
designated  imits  of  the  National  Paik 
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System,  National  Wild  and  Scenic 
Rivers  System,  National  Wilderness 
Preservation  System,  properties 
included  on  the  National  Register  of 
Historic  Places  and  National  Registry  of 
Natural  Landmarks,  and  National 
Wildlife  Refuge  System;  and  other 
relevant  safety,  environmental,  and 
economic  data.  The  Coast  Guard  also 
specifically  looked  at  wildlife  and 
marine  habitats  and  topographic 
features  in  the  proposed  lightering 
zones. 

The  topographic  features  of  the  Gulf 
of  Mexico  considered  diuing  this 
rulemaking  include  areas  on  the 
o%hore  banks  whoe  reef-building 
activity  occurs,  lliese  reefs  support 
diverse  communities  of  marine  plant 
and  animal  species  in  laige  niunben. 
The  following  areas  are  of  particular 
concern:  the  East  and  West  Flower 
Gardens.  32  Fathom  Bank,  Coffee  Lump. 
Claypile  Bank.  Stetson  Bank,  Hospital 
Bank,  North  Hospital  Bank,  Sackett 
Bank.  Diaphus  Bank.  Fishnet  Bank,  and 
Sweet  Bank.  These  areas  are  charted  and 
are  considered  sensitive  ecosystems. 
These  areas  are  particidarly  vulnerable 
to  damage  from  anchoring  and,  to  a 
lesser  extent,  bom  oil  spiUs.  While  oil 
spills  on  the  siuface  of  these  areas  are 
not  expected  to  have  a  significant  effect 
on  the  biota  of  concern,  the  Coast  Guard 
is  establishing  three  "prohibited  areas" 
where  lightering  will  not  be  permitted. 
Establishment  of  "prohibited  areas" 
over  these  featiues  will  further  ensure 
protection  of  these  vital  ecosystems. 
Operational  restrictions  for  designated 
lightering  zones  would  also  reduce  the 
likelihood  of  spillage  from  the  tank 
vessels  utilizing  these  zones.  Althotigh 
the  likelihood  is  remote,  the  Coast 
Guard  is  also  concerned  with 
catastrophic  casualties  which  could 
result  in  the  sinking  of  a  tanker.  The 
potential  sinking  of  a  very  large  or  ultra 
large  crude  carrier  as  a  reeidt  of  a 
collision  or  intrinsic  casualty,  with 
millions  of  barrels  of  oil  on  board  or  as 
cargo,  could  pose  a  serious  long  term 
environmental  hazard  to  these 
ecosystems. 

Tne  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  through  1543).  as 
amended,  sedcs  to  protect  endangered 
and  threatened  species  and  the 
ecosystems  on  which  they  depend.  The 
Act  is  administered  by  the  Fish  and 
Wildhfe  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS). 
Several  protected  marine  species  (e.g., 
Right  whales,  Kemp's  Ridley  sea  tuities, 
and  hai^csbill  turtles)  are  located 
throughout  the  Gulf  region. 

The  Coast  Guard  considted  with  the 
regional  NMFS  office  in  St.  Peteraburg. 
Florida,  and  the  FWS  regional  offices  in 


Alberquerque,  New  Mexico,  and 
Atlanta,  Georgia,  regarding  the  effect  of 
the  proposed  regulations  on  endangered 
and  threatened  species  as  well  as  on 
sensitive  environmoital  areas  such  as 
wildUfe  refuges.  Both  the  NMFS  and 
FWS  have  issued  a  written  conciurence 
with  the  Coast  Guard's  finding  that  the 

proposed  rule,  inrlnrfing  the 

designation  of  the  South  Sabine  Point 
lightering  zone  discussed  in  the 
preamble  of  the  NPRM,  will  not  have  an 
adverse  effect  on  endangered  or 
threatened  species. 

"Historic  property"  or  "historic 
resources"  are  defined  under  the 
National  Historic  Preservation  Act  (16 
U.S.C  470w)  as  prehistoric  or  historic 
sites,  buildings,  structures,  or  objects. 
This  definition  includes  diipwrecks 
registered  with  the  National  Register  of 
Historic  Places.  There  are  no  known 
historical  properties  or  resources  in  the 
liditering  zones. 

Milita^  warning  areas  are  located 
throughout  the  Gidf  of  Mexico  and  are 
clearly  demarcated.  The  coordinates  of 
the  designated  lightering  zones  will 
overlap  Eglin  Water  Test  Areas  One  and 
Throe  (EWTA  1,  EWTA  3),  and  Military 
Warning  Areas  92,  228.  and  602  (W-92, 
W-228,  W-602).  Military  operations  are 
undertaken  in  each  of  these  zones  and 
have  been  considered  in  this 
rulemaking.  Lightering  operations  have 
been  conducted  throughout  the  Gulf  of 
Mexico  for  many  years,  often  within 
these  designated  military  zones. 
Lightering  industry  spokespersons 
report  that  they  have  never  been  asked 
by  a  military  department  to  divert 
operations  due  to  military  exercises. 
Annoimcements  for  most  military 
exercises  are  published  in  notices  to 
mariners.  The  Department  of  Defense 
commands  responsible  for  these 
warning  areas  were  advised  of  the 
proposed  rulemaking  and  have 
e^qpressed  no  opposition  to  the 
establishment  of  these  lightering  zones. 
The  Coast  Guard  does  not  expect  the 
missions  of  these  military  warning  areas 
to  be  adversely  impacted  by  this 
rulemaking. 

The  Coast  Guard  has  considered  the 
implications  of  the  Coastal  Zone 
Management  Act  (16  U.S.C.  1451.  et 
seq.)  with  regard  to  this  rulemaking. 
Under  this  Act.  the  Coast  Guard  must 
determine  whether  the  activities 
proposed  by  it  are  consistent  with 
activities  covered  by  a  federally 
approved  coastal  zone  management  plan 
for  each  state  which  may  be  affected  by 
this  federal  action.  The  States  of 
Louisiana.  Mississippi,  Florida,  and 
Alabama  have  fiederally  approved 
coastal  zone  management  plans.  The 
Governor  of  the  State  of  Texas  has 


withdrawn  its  submission  of  the 
proposed  Texas  Coastal  Management 
Plan  to  NOAA. 

The  Coast  Guard  has  determined  that 
the  designation  of  lightning  zones,  as 
provided  in  this  rulemaking,  will  have 
no  effect  on  the  coastal  zones  of 
Mississippi,  Alabama,  or  Florida. 
Designation  of  the  lightering  zones  has 
the  potential  of  an  indirect  effect  on  the 
coastal  zones  of  Louisiana  and  Texas. 

The  approved  plan  for  Lxiuisiana 
regulates  a  number  of  listed  uses  which 
"directiy  and  substantially  afiiect  coastal 
watera  and  which  are  in  need  of  coastal 
management,  and  which  have  impacts 
of  greater  than  local  significance  m 
which  significantiy  affect  interests  of 
regional,  state,  or  national  concerns." 
(La.  Rev.  Stat.  49:213.5(A)(1)).  Louisiana 
has  not  listed  the  designation  of  ofiiBhore 
Ughtering  zones  as  an  activity  subject  to 
state  review,  and  research  and  review  ol 
enviroiunental  effects  indicate  only  a 
sUght  chance  that  these  regulations 
would  indirectiy  affect  the  coastal  zone 
of  Louisiana. 

The  Coast  Guard  consulted  with  the 
State  of  Louisiana  after  it  had  an 
opportiinity  to  review  the  NPRM, 
Environmental  Assessment,  and  draft 
Regulatory  Assessment  The 
Administrator  of  the  State  Coast 
Management  Division  for  Louisiana 
responded  by  a  letter  in  which  the 
Administrator  stated  that  this 
rulemaking  may  affect  the  Louisiana 
coastal  zone  and  requested  that  the 
Coast  Guard  make  a  consistency 
detmnination.  The  Coast  Guard  foimd 
that  the  regulations  in  the  NPRM  were 
consistent,  to  the  maximum  extent 
practicable,  withlhe  enforceable 
pohcies  of  the  federally  approved 
coastal  zone  management  plan  and 
submitied  a  consistency  determination 
to  that  effect.  The  State  Administrator 
responded,  conciuring  with  the  Coast 
Guard  coiLsistency  determination  that 
establishing  lightering  zones  would  be 
consistent  with  the  Louisiana  Coastal 
Resoiirce  Program. 

Also,  during  the  preparation  of  this 
assessment,  the  Coast  Guard  informally 
contacted  the  Environmental  Section  of 
the  Texas  GLO's  Legal  Services 
Division,  providing  the  NPRM, 
Environmental  Assessment,  and  draft 
Regidatory  Assessment  for  review.  The 
State  had  recentiy  approved  a  Coastal 
Management  Plan  and  had  submitted 
the  Plan  for  federal  approval.  The  Oil 
Spill  Prevention  and  Response  Division 
of  the  Texas  GLO  responded,  informing 
the  Coast  Guard  that  it  supports  the 
Coast  Guard's  plan  to  est£i>lisb  four 
lightering  zones  and  that  the  Governor 
of  Texas  has  withdrawn  the  submission 
of  the  Texas  Coastal  Management  Plan 
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to  NOAA.  It  presently  is  unclear 
whether  Texas  will  participate  in  the 
federal  coastal  zone  management 
program.  The  Coast  Giiard's  research 
and  review  of  environmental  effects 
indicate  only  a  low  probability  that 
these  regulations  would  indirectly  affect 
the  coastal  zone  of  Texas. 

Five  comments  specifically  addressed 
items  in  the  Environmental  Assessment. 
The  Fish  and  Wildlife  Service 
concurred  that  the  South  Sabine  Point 
and  Southtex  lightering  zones  are  not 
likely  to  have  a  negative  impact  on 
marine  species  (sea  turtles  and  coastal 
birds  that  use  the  Texas  coastline)  for 
wdiich  it  is  responsible.  Another 
comment  argued  that  the  Environmental 
Assessment  and  the  text  of  the  NPRM 
do  not  substantiate  the  need  for  the 
proposed  extensive  prohibited  areas. 
Two  comments  agreed  with  the 
Environmental  Assessment's  discussicm 
of  the  dangers  of  anchoring.  However, 
these  comments  also  stated  that  section 
5.5  of  the  Environmental  Assessment, 
"Endangered  and  Threatened  Species", 
needs  clarification.  The  comments 
contend  that  this  section  indicates  that 
there  is  an  extremely  low  probability 
that  spillage  wotild  contact  an 
environmental  resource,  yet  upon 
reviewing  the  Environmental 
Assessment,  the  commenter  reasons  that 
spills  making  land  impact  would  cross 
over  the  prohibited  areas.  For 
clarification,  the  reference  to  contact 
with  environmental  resoiuces  used  in 
the  Environmental  Assessment  has  been 
revised  to  specify  land-based 
environmental  resources  in  that 
particiilar  section. 

A  fifth  comment  stafed  that  the 
Environmental  Assessment  appeared  to 
be  based  on  crude  oil  demand  and 
imports  remaining  constant.  Instead,  the 
Environmental  Assessment  should 
assume  at  least  a  4  percent  per  anniun 
increase  in  crude  oil  imports  with  a 
concomitant  increase  in  transfer  by 
lightering. 

The  Environmental  Assessment  for 
this  rulemaking  addressed  the 
environmental  considerations  required 
imder  National  Environmental  Policy 
Act  (NEPA).  The  Environmental 
Assessment  discussed  the 
environmental  effects  of  creating  these 
lightering  zones  versus  taking  a  no 
action  alternative  and  not  designating 
these  lightering  zones.  The 
Environmental  Assessment  also  states 
that  this  rulemaking  alone  is  not 
expected  to  significantly  effect  the 
volume  of  oil  lightered.  The 
Environmental  Assessment  supports  a 
Finding  of  No  Significant  Impact  and 
shows  that,  by  establishing  these 
lightering  zones,  there  exists  a 


possibility  that  a  portion  of  current  and 
futiue  lightering  activity  could  be 
conducted  at  locations  further  offshore 
that  pose  less  of  an  environmental  threat 
than  would  otherwise  occur. 

Also,  the  Final  Regulatory  Assessment 
for  this  rulemaking  considered  1994 
waterbome  oil  import  data.  This  data 
reflected  an  increase  in  U.S.  oil  imports 
bom  6.8  million  barrels  per  day  (BPD) 
in  1993  to  7.0  million  BPD  in  1994.  Yet, 
in  contrast  to  this  0.2  million  BPD 
increase  in  importation,  offshore 
lightering's  share  of  imports  by  water  in 
the  Gulf  of  Mexico  declined  fiom  32.0 
percent  in  1993  to  28.5  percent  in  1994. 
In  terms  of  volume,  this  corresponded  to 
a  decrease  fitsm  1.48  million  BPD  to 
1.30  million  BPD  in  1994.  This  decline 
in  demand  for  lightering  was  due  to 
shifts  from  Arabian  Gulf  and  West 
African  supplies  to  closer  Caribbean 
supplies.  These  closer  supplies  are 
generally  transported  in  smaller  tankers 
which  are  able  to  make  direct  deliveries, 
negating  the  need  for  lightering.  The 
Regidatory  Assessment  shows  that  the 
small  shifts  in  sources  of  origin  which 
occurred  in  1994  entailed  a  rignificant 
reduction  in  the  distance  transported, 
and  consequently,  the  type  of  tanker 
used  for  its  conveyance.  This  one 
example  of  cause  and  effiect  illustrates 
that  the  demand  for  offshore  lightering 
is  driven  by  many  maricet  fectore  which 
are  imrelated  to  diis  rufemaldng. 

Qean  Air  Act 

As  stated  in  the  NPRM,  volatile 
organic  compoimd  (VOC)  air  emissions 
result  frt>m  the  operation  of  ship  engines 
and  from  oil  transfers,  such  as  the 
lightering  of  oil  from  one  vessel  to 
another.  Also,  nitrogen  oxides  (NOX) 
are  produced  by  ship  engines.  Both  VOC 
and  NOX  are  preciusors  of  the  National 
Ambient  Air  Quality  Standards' 
(NAAQS)  criteria  pollutant  ozone. 
However,  since  this  rulemaking  is  not 
expected  to  materially  affect  the 
frequency  or  volume  of  oil  currently 
transferred  in  the  Gulf  of  Mexico,  the 
designation  of  lightering  zones  should 
not  lead  to  a  net  increase  in  air 
emissions. 

The  NPRM  also  noted  that  the 
NAAQS,  promulgated  by  the 
Environmental  Protection  Agency  (EPA) 
pursuant  to  the  Clean  Air  Act  (CAA)  (42 
U.S.C.  7401  et  seq.],  provide 
benchmarks  against  which  air  quality  is 
gauged.  Those  areas  within  a  state's 
bordera  which  do  not  attain  the  NAAQS 
(nonattainment  areas)  are  subject  to 
controls  aimed  at  improving  the  air 
quality.  Federal  agencies  taking  actions 
in  nonattainment  or  maintenance  areas 
which  would  result  in  air  emissions 
must  make  determinations  of 


conformity  with  the  applicable  controls, 
usually  a  State  Implementation  Plan 
(SIP),  before  acting.  However,  the 
lightering  zones  created  by  this  rule  are 
well  outaide  the  boimdaries  of  the 
coastal  states  (more  than  60  nautical 
miles  from  the  baseline  for  the  territorial 
sea)  and,  therefore,  are  outaide  any 
nonattainment  or  maintenance  areas. 
Thus,  by  the  terms  of  40  CFR  part  51, 
the  conformity  rule  is  not  applicable  to 
this  rulemaking. 

"The  BretonWildemess  Area  is  112 
nautical  miles  north  of  the  Gulfinex  No. 
2  lightering  zone  and  67  nautical  miles 
northwest  of  the  Offshore  Pascagoula 
No.  2  lightering  zone.  Between  the  two 
lightering  zones  and  the  Breton 
Wilderness  Area  are  two  transshipmmt 
areas  (TSAs).  Offshore  Pascagoula  TSA 
(39  nautical  miles  south  of  Mobile 
Point,  Alabama)  is  located  midway 
between  the  Breton  Wilderness  Area 
and  the  Offehore  Pascagoula  No.  2 
lightering  zone.  Gulfrnex  No.  1  TSA 
(105  nautical  miles  south  of  Breton 
Wilderness  Area)  is  located  7  nautical 
miles  northeast  of  the  Gulfrnex  No.  2 
lightering  zone.  Both  of  these  TSAs  are 
sites  of  ongoing  lightering  operations. 

Lightering  is  a  traditional,  well- 
established  activity  which  occius  in  a 
variety  of  near  shore  areas  in  the  Giilf 
of  Mexico.  This  rulemaking  is  not 
expected  to  materially  affect  the 
frequency  or  voliune  of  oil  transferred  in 
the  Gulf  of  Mexico.  Thus,  the  designated 
lightering  zones  will  not  load  to  a  net 
increase  in  emissions.  Moreover,  to  the 
extent  that  these  lightering  zones  are 
used  for  oil  transfer  operations,  it  is 
expected  that  the  practical  effecta  of  this 
rulemaking  will  be  to  facilitate  transfers 
farther  offshore  than  would  otherwise 
occur.  Since  transfer  operations  are  not 
practical  nor  economiral  outaide  200 
nautical  miles,  tankers  limited  to  using 
these  Ughtering  zones  would  be 
expected  to  effectively  reduce  the 
littering  activity  that  would  otherwise 
occur  at  the  closer  near  shore  areas 
currently  used  for  lightering. 

The  Coast  Guard  considered  the  FWS 
comments  regarding  air  quality  and,  for 
the  reasons  noted  above,  has  concluded 
that  the  impact  of  these  regidations,  if 
any,  will  be  to  increase,  on  average,  tlie 
separation  between  the  location  of 
littering  transfere  and  the  Brenton 
Wilderness  Area. 

The  Coast  Guard  also  notes  that  ita 
authority  does  not  include  the 
regulation  of  vessel  air  emissions  for  the 
purposes  of  improving  air  quality. 
Furthermore,  in  ita  NPRM  proposing 
Federal  Standards  for  Marine  Tank 
Vessel  Loading  and  Unloading  (59  FH 
25004.  May  13, 1994),  EPA  stated  that 
those  proposed  regvdations  would  not 
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apply  to  ofiSshore  lightering  b\a  that  EPA 
might  consider  addressing  o^hcne 
lightering  operations  as  a  separate 
source  category  in  the  future. 

As  discussed  in  the  Environmental 
Assessment,  this  rulemaking  is  expected 
to  have  no  significant  effsct  on  any 
State's  attainment  of  air  quality 
standards. 

List  of  Soliiects  in  33  CFR  Part  156 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirementa.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  156  as  follows: 

PART  156-OIL  AND  HAZARDOUS 
IMATERIAL  TRANSFER  OPERATIONS 

1.  The  authority  citation  for  part  156 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1231, 1321(i)(l)  (Q 
and  (D);  46  U.S.C  3703a.  Subparts  B  and  C 
are  also  issued  under  46  U.S.C  3715. 

2.  In  §  156.110,  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

1186.110    Exampttons. 

(a)  The  Chief,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
acting  for  the  Commandant,  may  grant 
an  exemption  or  partial  exemption  from 
compliance  with  any  requirement  in 
this  part,  and  the  District  Conunander 
may  grant  an  exemption  or  partial 
exemption  from  compliance  with  any 
operating  condition  or  requirement  in 
subpart  C  of  this  part,  if: 

3.  Section  156.111  is  added  to  read  as 
foUoWs: 

flM.111    IneorporafUon  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CF^R  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
pubUsh  notice  of  the  change  in  the 
Federal  Register;  and  the  material  must 
be  available  tothe  pubtic.  All  approved 
material  is  available  for  inspection  at 
the  Office  oi  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  and  at  the  U.S.  Coast 
Guard,  Marine  Environmental 
Protection  Division  (G-MEP),  room 
2100,  2100  Second  Street,  SW, 
Washington,  DC  20593-0001  and  is 
available  frt>m  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 


Oil  Companies  Intanationd  Marine  Fonim 
(OOMF) 

15th  Floor,  96  Victoria  Street,  London 
SWlE  5JW.  England. 

Ship  to  Ship  Transfer  Guide  (Petroisum], 
Second  Edition,  1988—156.330. 

International  Chamber  of  Shipping 

12  Carthusian  Street,  London  EClM  6EB, 
England. 

Guide  to  Helicopter/Ship  Opeiatioiu, 
Third  Edition,  1989—156.330. 

4.  Section  156.200  is  revised  to  read 
as  follows: 

1166.200   AppllcabNIty. 

This  subpart  applies  to  each  vessel  to 
be  lightered  and  each  service  vessel 
engaged  in  a  lightering  operation  in  the 
marine  environment  beyond  the 
baseline  from  which  the  territorial  sea  is 
measured  when  the  oil  or  hazardous 
material  lightered  is  destined  for  a  port 
or  place  subject  to  the  jurisdiction  of  the 
U.S.  This  subpart  does  not  apply  to 
lightering  operations  involving  public 
vessels,  or  to  the  dedicated  response 
vessels  and  vessels  of  opportunity  in 
accordance  with  the  National 
Contingency  Plan  (40  CFR  parta  9  and 
300)  when  conducting  response 
activities.  These  rules  are  in  addition  to 
the  rules  of  subpart  A  of  this  part,  as 
well  as  the  rules  in  the  applicable 
sections  of  parta  151, 153, 155, 156,  and 
157  of  this  chapter. 

5.  In  §  156.205,  paragraph  (a)  and  the 
introductory  text  to  paragraph  (b)  are 
revised,  and  the  definition  of  "work"  is 
added  in  alphabetical  order  to  read  as 
follows: 

1156.206    Defmmons. 

(a)  In  addition  to  the  terms  defined  in 
this  section,  the  definitions  in  §  154.105 
of  this  chapter  apply  to  this  subpart  and 
to  subpart  C. 

(b)  As  used  in  this  subpart  and 
subpart  C: 

Work  includes  any  administrative 
duties  associated  with  the  vessel 
whether  performed  on  board  the  vessel 
or  onshore. 

6.  In  §  156.210,  paragraph  (d)  is  added 
to  read  as  follows: 

1166.210   Qaneiai. 

•        •        •        •        • 

(d)  On  vessels  conducting  lightering 
operations  in  a  designated  lightering 
zone,  a  licensed  individual  or  seaman 
may  not  work,  except  in  an  emergency 
or  a  drill,  more  than  15  hours  in  any  24- 
hour  p«iod,  or  more  than  36  hours  in 
any  72-hour  period,  including  the  24- 
hour  and  72-hour  periods  prior  to 
commencing  lightering  operations. 

7.  In  §  156.215,  paragraph  (d)  is  added 
to  read  as  follows: 


{166.216    Pre  awl^al  noHcee. 

(d)  In  addition  to  the  other 
requirementa  in  this  section,  the  master, 
owner,  or  agent  of  a  vessel  that  requires 
a  Tank  Vessel  Examination  (TVE)  or 
other  special  Coast  Guard  inspection  in 
order  to  lighter  in  a  designated 
lightering  zone  must  request  the  TVE  or 
other  inspection  frtxn  the  cognizant 
Captain  of  the  Port  at  least  72  houn 
prior  to  commencement  of  lightering 
operations. 

8.  In  part  156,  a  new  subpart  C  is 
added  to  read  as  follows: 

Subpart  C— Ughtering  Zones  and 
Operational  Requirements  for  ttte  QuH  of 
Mexico 

156.300  Designated  lightering  zones. 

156.310  Prohibited  areas. 

156.320  Maximum  operating  conditions. 

156.330  Operations. 

1156.300    Deelgnaled  lightering  aonea. 

The  following  lightering  zones  are 
designated  in  the  Gulf  of  Mexico  and  are 
more  than  60  miles  from  the  baseline 
from  which  the  territorial  sea  is 
measured: 

(a)  Southtex — lightering  zone.  This 
lightering  zone  and  the  geographic  area 
for  this  zone  are  coterminous  and 
consist  of  the  waten  bounded  by  a  line 
connecting  the  following  pointa 
beginning  at: 

Latitude  N.  Longitude  W. 

27*40'00".  93'WOO",  thence  to 

2r40'00",  94''35'00",  thence  to 

28'06'30",  94»35'00".  thence  to 

27»21'00",  96*00'00",  thence  to 

26»30'00",  96*00'00".  thence  to 

26»30'00",  93n)0'00".  and 

thence  to  the  point 
of  beginning. 

(NAD  83) 

(b)  Gulfiiiex  No.  2 — lightering  zone. 
This  lightering  zone  and  the  geographic 
area  for  this  zone  are  coterminous  and 
consist  of  the  waters  bounded  by  a  line 
connecting  the  following  points 
beginning  at: 

Latitude  N.  Longitude  W. 

27«53'00",  89n)0'00".  thence  to 

2r53'0D".  91»30'00",  thence  to 

26*30'0D",  91»30'00",  thence  to 

26»30'00",  89'00'00",  and 

thence  to  the  point 
of  beginning. 

(NAD  83) 

(c)  Offshore  Pascagoula  No.  2 — 
lightering  zone.  This  lightering  zone  and 
the  geographic  area  for  this  zone  are 
coterminous  and  consist  of  the  waters 
bounded  by  a  line  connecting  the 
following  pointa  beginning  at 


Latitude  N. 

Longitude  W. 

Latitude  N. 

Umgitttde  W. 

29»20'00", 

ST-OCOO".  thence  to 

27»53'00". 

Ql-SO'OO",  thence  to 

29»12'00", 

87"45'00",  thence  to 

28''15'00". 

QfBO'OO",  thence  to 

28»39'00". 

SSOOCOO".  thence  to 

28'15'00". 

90°10'00".  thence  to 

28*00'00", 

SS-WOO".  thence  to 

27«53'0O", 

QO'IO'OO".  and 

28'00'00", 

ar-ocoo",  and 

thence  to  the  point 

thence  to  the  point 

of  beginning. 

of  beginning. 

(NAD  83) 
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(5)  Request  for  wide  berth. 

(e)  In  the  event  of  a  conununications 
fiailtire  between  the  lightering  vessels  or 
the  respective  persons-in-charge  of  the 
transfer,  or  an  equipment  failure 
aSacting  the  vessel's  cargo  handling 
capability  or  ship's  maneuverability,  the 
affected  vessel  shall  suspend  lightering 
activities  and  shall  sound  at  least  five 
short,  rapid  blasts  on  the  vessel's 
whistle.  Lightering  activities  shall 
remain  suspended  until  corrective 
action  has  been  completed. 

(f)  No  vessel  involved  in  a  lightering 
operation  may  open  its  cargo  system 
until  the  servicing  vessel  is  securely 
moored  alongside  the  vessel  to  be 
lightered. 

(g)  If  any  vessel  not  involved  in  the 
lightering  operation  or  support  activities 
approaches  within  100  meters  of  vessels 
engaged  in  lightering,  the  vessel 
engaged  in  lightering  shall  warn  the 
approaching  vessel  by  sounding  a  loud 
hailer,  ship's  whistle,  or  any  o^er 
appropriate  means. 

(h)  Only  a  lightering  tender,  a  supply 
boat,  or  a  crew  boat,  equipped  with  a 
spark  arrester  on  its  e^diaust,  or  a  tank 
vessel  providing  bimkers,  may  moor 
alongside  a  vessel  engaged  in  Ughtering 
operations. 

(i)  Lightering  operations  shall  not  be 
conducted  within  1  nautical  mile  of 
offshore  structures  or  mobile  offshore 
drilling  units. 

(j)  No  vessel  engaged  in  lightering 
activities  may  andior  over  dharted 
pipelines,  artificial  reefs,  or  historical 
resources. 

(k)  All  vessels  engaged  in  lightering 
activities  shall  be  able  to  immediately 
maneuver  at  all  times  while  inside  a 
designated  lightering  zone.  The  main 
propulsion  system  must  not  be  disabled 
at  any  time. 

(1)  In  preparing  to  moor  alongside  the 
vessel  to  be  lightered,  a  service  vessel 
shall  not  approach  the  vessel  to  be 
lightered  closer  than  1000  meters  unless 
the  service  vessel  is  positioned  broad  on 
the  quarter  of  the  vessel  to  be  lightered. 
The  service  vessel  must  transition  to  a 
nearly  parallel  heading  prior  to  closing 
to  within  50  meters  of  the  vessel  to  be 
lightered. 

E>ated:  August  22, 1995. 
A£.  Heiuii 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant. 

(FR  Doc.  95-21292  Filed  8-28-95;  8:45  am] 
MLLMQ  COM  4t10-14-# 


(NAD  83) 

(d)  South  Sabine  Point— lightering 
zone.  This  Ughtering  zone  and  the 
geographic  area  for  this  zone  are 
coterminous  and  consist  of  the  waters 
bounded  by  a  line  connecting  the 
following  points  beginning  at: 
Latitude  N.  Lcmgitude  W. 

28»30'00",  92»38'00".  thence  to 

28'44'00",  93»24'00",  thence  to 

28*33'00",  94«00'00".  thence  to 

28''18'00",  94'00'00".  thence  to 

28»18'00",  92*38'00",  and 

thence  to  the  point 
of  beginning. 

(NAD  83) 

1158.310    ProMUtodarsM. 

Lightering  operations  are  prohibited 
within  the  following  areas  in  the  Gulf  of 
Mexico: 

(a)  Claypile— prohibited  area.  This 
prohibited  area  consists  of  the  waters 
botmded  by  a  line  connecting  the 
following  points  beginning  at: 
Latitude  N.  Longitude  W. 
28M5'00",  94*35'00",  thence  to 
2r40'00".  94*35'00",  thence  to 
27»40'00",  94*0C00".  thence  to 
28»33'00",  94"W00".  and 

thence  to  the  point 
of  beginning. 

(NAD  83) 

(b)  Flower  Garden — prohibited  area. 
This  prohibited  area  consists  of  the 
waters  bounded  by  a  line  connecting  the 
following  points  beginning  at: 
Latitude  N.  Longitude  W. 
27»40'0O",  94«00'00".  thence  to 
28''18'00".  94'00'00",  thence  to 
28''18'0O",  92''38'00",  thence  to 
28''30'00",  92»38'00".  thence  to 
2815'0O",  91*30'00",  thence  to 
27»40'00",  91'3O'0O".  and 

thence  to  the  point 
of  beginning. 

(NAD  83) 

(c)  Swing— prohibited  area.  This 
prohibited  area  consists  of  the  waters 
bounded  by  a  line  connecting  the 
following  points  beginning  at: 


{156.320    Mttdmum  operating  condMons. 

Unless  otherwise  specified,  the 
maximum  operating  conditions  in  this 
section  apply  to  tank  vessels  operating 
within  the  lightering  zones  designated 
in  this  subpart. 

(a)  A  tanx  vessel  shall  not  attempt  to 
moor  alongside  another  vessel  when 
either  of  the  following  conditions  exist: 

(1)  The  wind  velodty  is  56  km/hr  (30 
knots)  or  more;  or 

(2)  The  wave  height  is  3  meters  (10 
feet)  or  more. 

(b)  Cargo  transfer  operations  shall 
cease  and  transfer  hoses  shall  be 
drained  when-^ 

(1)  The  vtrind  velocity  exceeds  82  km/ 
hr  (44  knots);  or 

(2)  Wave  heights  exceed  5  meters  (16 
feet). 

1156.330    Opwalions. 

(a)  Unless  otherwise  specified  in  this 
subpart,  or  when  otherwise  authorized 
by  the  cognizant  Captain  of  the  Port 
(COTT*)  or  District  Commander,  the 
master  of  a  vessel  lightering  in  a  zone 
designated  in  this  subpart  shall  enstue 
that  all  officers  and  appropriate 
members  of  the  crew  are  familiar  with 
the  guidelines  in  paragraphs  (b)  and  (c) 
of  this  section  and  that  the  requirements 
of  paragraphs  (d)  through  (1)  of  this 
section  are  complied  with. 

(b)  Lightering  operations  should  be 
conducted  in  accordance  with  the  Oil 
Companies  International  Marine  Fonun 
Ship  to  Ship  Transfer  Guide 
(Petroleum),  Second  Edition,  1988,  to 
the  maximum  extent  practicable. 

(c)  Helicopter  operations  should  be 
conducted  in  accordance  with  the 
International  Chamber  of  Shipping 
Guide  to  Helicopter/Ship  Operations, 
Third  Edition,  1989,  to  the  maximum 
extentpracticable. 

(d)  Tne  vessel  to  be  Ughtered  shall 
make  a  voice  warning  prior  to  the 
commencement  of  littering  activities 
via  channel  13  VHP  and  2182  Khz.  The 
voice  warning  shall  include: 

(1)  The  names  of  the  vessels  involved; 

(2)  The  vessels'  geographical  positions 
and  general  headings; 

(3)  A  description  of  the  operations; 

(4)  The  expected  time  of 
commencement  and  diuation  of  the 
operation;  and 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkMifo  Sarvlc* 

50CFRPart20 

RM  101S-AC79 

Migratory  Bird  Hunting;  nnal 
Framaworks  for  Early-Season 
Migratory  Bird  Hunting  Regulations 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final  . 
early-season  frameworks  from  which 
States,  Puerto  Rico,  and  the  Virgin 
Islands  may  select  season  dates,  limits, 
and  other  options  for  the  1995-96 
migratory  bird  hunting  seasons.  Early 
seasons  are  those  which  generally  open 
prior  to  October  1 .  The  effect  of  this 
final  rule  is  to  facilitate  the  selection  of 
hunting  seasons  by  the  States  and 
Territories  to  further  the  annual 
establishment  of  the  early-season 
migratory  bird  himting  regulations. 
These  selections  will  be  published  in 
the  Federal  Register  as  amendments  to 
§§  20.101  through  20.107,  and  §  20.109 
of  title  50  CFR  part  20. 

EFFECTIVE  DATE:  This  rule  takes  efifect  on 
August  29, 1995. 

AOORESSES:  Season  selections  from 
States  and  Territories  are  to  be  mailed 
to:  Chiet  Office  of  Migratory  Bird 
Management,  U.S.  Fis^  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments 
received  are  available  for  public 
inspection  diiring  normal  business 
hours  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FUnTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION: 
Regolatioiu  Schedule  for  1995 

On  March  24. 1995,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (60  FR 15642)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  Jidy  21, 1995, 
for  early-season  proposals  and 
September  4, 1995,  for  late-season 
proposals.  On  June  16, 1995,  the  Service 
published  for  public  comment  a  second 
dociunent  (60  FR  31890)  which 
provided  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  fr'ameworks. 


On  June  22, 1995,  a  public  hearing 
was  held  in  Washington,  EXD,  as 
announced  in  the  March  24  and  June  16 
Federal  Registers  to  review  the  status  of 
migratory  ^ore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  those  species  and  for  other 
early  seasons. 

On  July  21, 1995,  the  Service 
published  in  the  Federal  Register  (60 
FR  37754)  a  third  document  in  the 
series  of  proposed,  supplemental,  and 
final  ndemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworks  for  the  1995-96  season.  This 
dociunent  also  extended  the  public 
comment  period  to  July  31, 1995,  fior 
early-season  proposals.  This  rulemaking 
is  the  fourth  in  the  series,  and 
establishes  final  frameworks  for  early- 
season  migratory  bird  hunting 
regulations  for  the  1995-96  season. 

Review  of  Public  Camments  and  the 
Service's  Re^nnise        '^^■, 

As  of  August  1, 1995,  the  Service  had 
received  25  written  comments;  6  of 
these  specifically  addressed  early- 
season  issues.  The  Service  also  receivad 
recommendations  bom  all  four  Flyway 
Coimcils.  Early-season  comments  are 
summarized  and  discussed  in  the  ordw 
used  in  the  Mardi  24  Federal  Register. 
Only  the  numbered  items  pertaining  to 
early  seasons  for  which  comments  were 
received  are  included. 

General 

Public  Hearing  Comments:  Mr. 
Charles  D.  Kelley.  representing  the 
Southeastern  Association  of  Fish  and 
Wildlife  Agencies,  commended  the 
Service  for  its  management  of  migratoiy 
bird  resources.  He  also  indicated  that 
the  conservative  thought  used  by  the 
Service  in  the  development  of  «nnii«l 
migratory  bird  himting  regulations  vras 
shared  by  the  States.  As  a  resiUt  of  this 
conservative  thought,  he  reiterated  the 
Service's  findings  that  declines  seen  in 
most  game  species  were  tied  to  habitat 
practices. 

Mr.  George  Vandel,  representing  the 
Central  Flyway  Council  and  the  South 
£)akota  Game  Fish  and  Parks 
Department,  made  some  preliminary 
remarks  regarding  the  status  of  this 
year's  duck  breecting  populations  and 
nesting  conditions  in  South  E)akota.  He 
indicated  that  this  spring's  total 
breeding  population  was  at  a  high  level, 
with  many  species  at  record  hi^  levels. 
He  further  indicated  that  many  factors 
contributed  to  this  recovery,  including 
improved  precipitation  patterns, 
availability  of  Conservation  Reserve 
Program  lands  with  high  quality  nesting 
cover,  and  the  success  of  cooperative 


management  programs  such  as  those 
xmder  the  North  American  Waterfowl 
Management  Plan. 

Written  Comments:  The  Humane 
Society  of  the  United  States  (Hiunane 
Society)  recommended  that  all  seasons 
open  at  noon,  mid-week,  to  reduce  the 
1^^  kills  associated  widi  the 
traditional  Satxuxlay  openings.  They  also 
recommend  that  hunting  during  the 
one-half  hour  before  sunrise  be 
eliminated  and  that  wounded  but 
unretrieved  birds  count  towards  the 
daily  bag  limit. 

1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy. 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

G.  Special  Seasons/Species 
Management 

i.  September  Teal  Seasons 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  September  teal  season  in  the 
Central  Flyway  be  increased  from  9  to 
16  days. 

.   Wntten  Comments:  An  individual 
from  Texas  expressed  support  for  the 
Central  Flyway's  recommendation  to 
expand  the  teal  season  to  16  days. 
Stating  that  the  early  teal  season  is 
important  for  Texas  hunter 
opportimities,  he  believed  that  the 
season  could  be  expanded  without  harm 
to  the  resource. 

Service  Response:  A  body  of 
information  exists  regarding  September 
teal  seasons  as  currently  structured; 
however,  there  is  UtUe  information  to 
address  the  potential  impacts  of  7  days 
added  to  the  current  season.  The  Service 
previously  determined  in  the 
"Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88)" 
that  proposals  for  expansion  of  existing 
special  regulations  require  a 
comprehensive  evaluation  plan 
containing  study  objectives, 
experimental  design,  decision  criteria, 
and  identification  of  data  needs.  The 
Central  Flyway's  proposal  does  not 
contain  such  a  plan  and  is  therefore 
inconsistent  with  SEIS  88.  Any  large- 
scale  expansion  of  the  September  teal 
season,  such  as  that  recommended  by 
the  Central  Flyway  Council,  likely  v^ 
require  a  complete  evaluation  of  the 
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entire  season  in  all  areas  where  the  teal 
season  is  currently  offered.  Future 
consideration  by  the  Service  of  such  a 
proposal,  and  accompanying  evaluation 
plan,  will  also  include  a  review  of 
manpower  and  funding  requirements  as 
well  as  priority  ranking  relative  to  other 
proposals  and  programs. 

3.  Sea  Docks 

Written  Comments:  The  Humane 
Society  recommends  that  this  season 
sdliould  be  either  closed  or  severely 
restricted  imtil  more  complete 
information  on  biology  and  population 
status  is  available.  They  repeat  their 
concern  regarding  seasons  and  limits  on 
sea  ducks  which  are  deemed  too  liberal, 
considering  the  quality  and  quantity  of 
data  on  population  status  and  trends, 
and  recommend  reductions  in  those 
regulations. 

Service  Response:  The  Service 
continues  to  be  concerned  about  the 
status  of  sea  ducks  and  the  potential 
impact  that  increased  hunting  activity 
could  have  on  these  spedes.  While  - 
there  is  no  special  season  on  sea-ducks 
in  the  Pacific  Flyway,  Alaska  has  a  sea 
duck  limit  that  is  additional  to  the  limit 
on  other  ducks.  In  recognition  of  the 
need  for  additional  information  on  these 
species,  the  Service  prepared  a  report  in . 
June  of  1993  on  sea  duck  and  merganser 
hunting  seasons,  status,  and  harvests  in 
Alaska  and  the  Pacific  Flyway  coastal 
States.  This  document  was  prepared  for 
use  by  the  Service  and  the  Pacific 
Flyway  Coimdl  in  evaluating  the  effects 
of  these  seasons  on  these  duclcs.^^  the 
Atiantic  Flyway,  a  report  describing  the 
status  of  sea  ducks  in  that  portion  of  the 
cantient  was  completed  in  April  of 
1994.  Cooperative  efforts  are  ongoing  to 
siunmarize  additional  information  on 
sea  ducks;  however,  the  Service 
continues  to  emphasize  the  importance 
of  completing  the  sea  duck  management 
plan.  Furthermore,  the  Service 
considers  improvements  in  survey 
ci^abiUties  for  these  species  to  be 
extremely  important  for  future 
management  actions.  In  1993,  the 
S«vice  reduced  bag  limits  on  scoters' 
from  7  to  4  within  an  overall  7-bird  sea 
duck  limit.  The  Service  will  continue  to 
monitor  these  species  and  notes  that 
further  harvest  restrictions  may  be 
necessary. 

4.  Canada  Geese 

A  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  Delaware  and  Rhode  Island  be 
permitted  to  initiate  a  3-ye8r 
experimental  resident  Canada  goose 


season  with  framewOTk  dates  of 
September  1  to  15. 

The  Atlantic  Flyway  Council  also 
recommended  diat  Massachusetts,  New 
Jersey,  New  York,  North  Carolina, 
Pennsylvania,  and. Virginia  be  permitted 
to  expand  the  hunt  areas  of  their 
experimental  goose  seasons. 

In  North  Carolina,  the  Atlantic 
Flyway  Coimcil  requested  that  tha 
framewori:  date  for  the  e}q>erimental 
resident  Canada  goose  season  in  the 
Northeast  hunt  area  be  September  1  to 
20. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimcil  recommended  momfication  of 
the  early  Canada  goose  season  criteria  to 
allow  any  State  to  conduct  a  non- 
experimental  special  season  between 
the  dates  of  September  1  and  15.  The 
Committee  recommended  that  States 
continue  monitoring  hunter  activity  and 
success  until  they  begin  participation  in 
the  Harvest  Information  Program  and 
close  areas  where  evidence  from  band 
recoveries  or  other  sources  indicated 
unacceptable  (greater  than  10  percent) 
harvest  of  non-target^p^ulations  of 
concern.  Special  seasonroccurring  after 
September  15  would  be  required  to  meet 
all  existing  Service  criteria  for  special 
resident  Canada  goose  seasons  and 
would  not  be  altered  in  any  vray  during 
the  3-year  exi>erimental  period. 

If  the  above  modifications  to  the 
special-season  criteria  are  not  approved, 
the  Upper-Region  Regulations 
Committee  recommended  the  following 
experimental  special  seasons: 

In  Indiana,  a  Statewide  season  during 
September  1  to  15. 

hi  Illinois,  a  season  in  the  nine 
northeast  counties  of  the  State  during 
September  9  to  18. 

in  Wisconsin,  expand  the  size  of  the 
Southeastern  Zone  for  a  September  1  to 
13  season. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimcil  recommended  that  the  flyway- 
wide  framework  for  special  resident 
giant  Canada  goose  seasons  be 
September  1  to  15  where  areas-of 
concern  do  not  exist. 

In  Tennessee,  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Fljrway  Council 
recommended  that  the  zone  for  the 
special  resident  Canada  goose  season  in 
east  Teimessee  be  expanded  from  11  to 
28  counties,  east  of  and  including 
Anderson,  Campbell,  Hamilton,  Rhea, 
and  Roane  Counties.  The  Committee 
also  recommended  that  Tennessee  be 
permitted  to  hold  a  special  September 
Canada  goose  season  in  the  Kentucky/ 
Berkley  Lakes  Zone  in  west  Tennessee. 


The  Pacific  Flyway  Coundl  requested 
modification  of  the  early  Canada  goose 
seasons  criteria  to  allow  any  State  to 
conduct  a  season  between  the  dates  of 
September  1  and  15  for  a  3-year 
experimental  period.  "The  Coundl 
recommended  that  States  continue 
monitonig  hunter  activity  and  success 
imtll  th^  begin  participation  in  the 
Harvest  Information  Program  and  dose 
areas  where  evidence  from  band 
recoveries  or  other  sources  indicated 
unacceptable  (greater  than  10  percent) 
harvest  of  noa-target  populations  of 
concern.  Spedal  seasons  occiurlng  a^r 
September  15  would  be  required  to  meet 
all  existing  Service  criteria  for  spedaL. 
Canada  goose  seasons  and  would  not  ba^ 
altered  in  any  way  during  the  3-]rear  ' 
experimental  period. 

The  Padfic  Flyway  Council 
recommended  continuation  of  the  early 
September  Canada  goose  season  in 
southwestern  Wyoming  and  that  an 
experimental  hunt  be  allowed  in  Teton 
County,  Wyoming,  where  it  would  be  by 
State  permit  (no  more  than  40  permits 
may  be  issued)  with  framework  dates  of 
September  1  to  15  and  a  maximum  limit 
of  2  Cjnwda  geese  permitted  per  season. 

The-Padfic  Flyway  Coundl 
subsequently  recommended  for  all 
September  Canada  goose  seasons  in 
Oregon  and  Washington  that  the 
fiameworic  dates  be  September  1-15  and 
daily  bag  limits  be  3  Canada  geese. 

Written  Comments:  The  Illinois 
Department  of  Conservation  supported 
the  Service's  proposal  to  allow 
September  1  to  15  Canada  goose  seasons  - 
without  requiring  the  data  collection 
necessary  imder  the  Service's  spedal 
Canada  goose  season  criteria,  lliey 
noted  that  this  would  free  States  from 
the  constraints  of  gathering  data,  which 
can  be  difficult  and  expensive  to  obtain, 
and  would  allow  greater  management 
flexibility.  Further,  believing  that  the 
lack  of  harvest  of  migrants  during  these 
spedal  seasons  has  been  documented, 
they  stated  that  these  special  seasons  are 
an  important  component  of  their  urban/ 
suburban  goose  programs. 

Service  Response:  The  Service  has 
reviewed  the  existing  information  from 
experimental  special  early  Canada  goose 
seasons  and  has  concluded  that  the 
proposed  modifications  vnU.  meet  the 
established  criteria  while  reducing  the 
cost  and  administrative  burden  of  these 
seasons;  however,  the  Service  reaffirms 
its  previously  stated  conunitment  to 
target  these  spedal  seasons  at  locally 
breeding  and/or  nuisance  Canada  goose 
populations  that  nest  primarily  in  the 
conterminous  United  States.  "The 
Service  proposes  to  modify  the  criteria 
for  spedal  Canada  goose  seasons  to 
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permit  States  to  chose  one  of  two 
options  fOT  these  special  seasons: 

Option  1:  States  (except  Alaska  and 
Hawaii)  may  hold  a  special  early 
Canada  goose  season  of  up  to  15  days 
between  September  1-15.  Such  a  season 
must  receive  Flyway  Council 
endonement  prior  to  the  establishment 
of  federal  frameworks,  and  States  must 
agree  to  dose  any  areas  to  hunting 
where  evidence  from  band  recoveries  (ff 
other  sources  indicates  unacceptable 
(greater  than  10%)  harvest  of  non-target 
populations  diuing  the  special  season. 
The  Counties<«f  Tuscola,  Htuvn  and 
Sa^naw  in  Michigan  are  not  eligible  for 
this  option  because  evidence  of 
excessively  high  harvests  of  Southern 
James  Bay  Canada  geese  was  obtained  in 
a  previous  experimental  evaluation. 
Additionally,  because  of  evidence 
suggesting  early-arriving  migrant 
Canada  geese^  the  special  early  Canada 
goose  season  in  the  Upper  Peninsula  of 
Michigan  cannot  extend  beyond 
September  10. 

Option  2:  States  may  hold  a  special 
early  Canada  goose  season  that  would 
include  dates  after  September  15,  except 
in  these  areas  identified  in  Option  1. 
Such  a  season  would 'be  subject  to  all 
data-gathering,  monitoring  and 
reporting  requirements  in  the  special- 
season  criteria.  Additionally,  such  a 
season  would  not  be  subject  to  any 
modification  during  the  experimental 
period. 

The  Service  also  proposes  that  when 
the  criteria  for  special  Canada  goose 
seasons  are  modified,  no  additional 
modifications  will  be  considered  for  at 
least  5  years,  to  allow  sufficient  time  for 
evaluation  of  cumidative  impacts. 

The  special-saason  criteria,  including 
the  modifications  indicated  above,  are 
shown  below. 

Criteria  for  Special  Canada  Goose 
Seasons 

1 .  States  may  hold  special  Canada 
goose  seasons,  in  addition  to  their 
regular  seasons,  for  the  purpose  of 
controlling  local  breeding  populations 
or  nuisance  geese.  These  seasons  are  to 
be  directed  only  at  Canada  goose 
.^populations  that  nest  primarily  in  the 
conterminous  United  States  and  must 
target  a  specific  popidation  of  Canada 
geese.  The  harvest  of  nontarget  Canada 
geese  must  not  exceed  10  percent  of  the 
special-season  harvest  during  early 
seasons  or  20  percent  during  late 
seasons.  More  restrictive  proportions 
may  apply  in  instances  where  a 
nontarget  Canada  goose  population  of 
special  concern  is  involved. 

2.  Early  seasons  must  be  held  prior  to 
the  regular  season. 


3.  Late  seasons  must  be  held  after  the 
regular  season  but  no  later  than 
F^ruary  15. 

4.  The  daily  bag  and  possession  limits 
may  be  no  more  than  5  and  10  Canada 
geese,  respectively. 

5.  The  area(s)  open  to  hunting  will  be 
described  in  State  regulations. 

6.  For  seasons  that  include  hunting 
days  after  September  15: 

A.  All  seasons  will  be  conducted 
under  a  specific  Memorandum  of 
'Agreement  (Agreement).  Provisions  for 
discontinuing,  extending,  or  modifying 
the  seasons  will  be  included  in  the 
Agreement 

B.  All  aaesons  initially  will  be 
considered  experimental.  The 
evaluation  required  of  the  State  will  be 
incorporated  into  the  Agreement  and 
will  include  at  least  the  following: 

(a)  Conduct  neck-collar  observations 
(where  appropriate)  and  population  surveys 
beginning  at  lieast  2  yean  prior  to  the 
requested  season  and  continuing  daring  the 
experiment. 

(b)  Oetemxine  derivation  of  neck-collar 
codas  and/or  leg-band  recoveries  from 
observations  and  harvested  geese. 

(c)  Collect  morphological  information  from 
harvnted  geese,  where  appropriate,  to 
ascertain  probable  source  papulation(s)  of  the 
harvest. 

(d)  Analyze  relevant  band-recovery  data. 

(e)  Estimate  hunter  activity  and  harvest. 

(f)  Prepare  aimual  and  final  reports  of  the 
experiment 

C  If  the  results  of  die  evaluation 
warrant  continuation  of  the  season 
beyond  the  experimental  period,  the 
State  wiD  continue  to  estimate  hunter 
activity  and  harvest  for  all  areas, 
including  those.araas  where  seasons  do 
.  not  extend  beyond  September  15,  and 
report  these  to  the  Service  annually 
untU  the  State  begins  participating  in 
the  Harvest  Information  Program. 

7.  All  special  seasons  will  be  subject 
to  periodic  rerevaluation  when 
circumstances  or  special  situations 
warrant.   . 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
following  the  management  plan  with 
respect  to-seasons  on  the  Rocky 
Moimtain  Population  of  greater  sandhill 
cranes.  Based  on  results  of  the  March 
1995  survey  which  indicated  a  1995 
population  index  of20,452,  harvest 
guidelines  would  allow  an  open  season 
in  the  States  of  Arizona.  Colorado, 
Idaho,  Montana,  New  Mexico,  Utah,  and 
Wyoming. 

11.  Moorhens  &  Gallinnles 

Written  Comments:  The  Humane 
Society  beUeves  the  bag  limits  for 
moorhens  are  extremely  high. 


Service  Response:  The  Service  is  not 
aware  of  any  information  indicating  that 
the  current  bag  limits  have  had  any 
adverse  impact  on  moorhen 
populaticms.  Since  these  bag  limits  have 
been  the  same  for  a  number  of  years,  the 
Service  believes  they  are  appropriate. 

12.  Rails 

Written  Comments:  The  Humane 
Society  believes  that  bag  limits  for  rails 
are  extremely  high  and  that  they  are  not 
c(Hisistent  with  wise  and  ethical  use  of 
the  resource. 

Service  Response:  Available 
information  indicates  that  harvest 
pressiue  on  rails  is  relatively  light  and 
there  is  no  evidence  to  stiggest  that  the 
fr»mewoiks  provided  herein  are  not 
^propriate. 

13.  Snipe 

Written  Comments:  The  Humane 
Society  believes  the  bag  limits  for 
common  snipe  are  extremely  high. 

Service  Response:  The  Service 
believes  that  frvmewoiks  provided 
herein  are  appropriate,  considering  the 
relatively  light  harvest  pressure  on 
snipe. 

14.  Woodcock 

Qouncil  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  woodcock  season  frameworks 
remain  imchanged  in  the  Eastern  Region 
for  1995-96  luiless  adverse  weather 
substantially  depresses  the  breeding 
populations  as  measured  by  the  1995 
Singing  Groimd  Survey.  The  Coimcil 
believes  that  population  declines  are 
caused  by  habitat  loss  and  degradation 
rather  than  current  harvest  levels. 

Written  Comments:  The  Pennsylvania 
Game  Commission  recommended  that 
the  Service  and  Flyway  Councils 
develop  a  harvest  management  strategy 
for  woodcock  in  which  specific 
population  objectives  are  identified  that 
would  require  further  harvest 
restrictions.  They  also  are  anticipating  a 
more  comprehensive  analysis  of  the 
woodcock  harvest  when  the  Service's 
Harvest  Information  Program  becomes 
fully  operational. 

The  Humane  Society  recommended  a 
closed  season  on  woodcock  in  the 
Eastern  and  Central  Management 
regions  since  they  remain  in  decline. 

Service  Response:  The  Service 
remains  concerned  about  the  gradual 
long-term  declines  in  woodcock 
populations  in  both  the  Eastern  and 
Central  management  regions.  While 
habitat  changes  appear  to  be  the  primary 
cause  of  the  declines,  available  data  also 
suggest  that  woodcock  are  harvested  at 
a  relatively  low  rate  and  that  hunting 
mortality  comprises  a  relatively  small 
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proportion  of  overall  mortality.  The 
Service  will  work  with  the  Atlantic  and 
Mississippi  Flyway  Councils  to  review 
the  status  of  woodcock  and 
cooperatively  develop  a  harvest* 
management  strategy. 

15.  Band-tailed  Pigeon 

Written  Comments:  The  Humane 
Society  recommended  a  closed  season 
on  the  Coastal  Population  of  band-tailed 
pigeons  since  they  remain  in  decline. 
An  individual  from  Washington  also 
recommended  closing'the  season  on 
band-tails,  citing  that  even  a  smaH 
harvest  would  jeopardize  the  breeding 
population. 

Service  Response:  The  Service 
suppcMts  the  continuation  of  seasons  on 
the  Coastal  Population.  The  Service  has 
reviewed  recent  Coastal  Population 
status  and  harvest  information  provided 
by  the  States.  Over  the  mosf  recent  10- 
year  period,  no  significant  trend  was 
foimd  overall  while  Oregon  showed  a 
significant  increase.  Cotmts  in  both 
Chegon  and  Washington  showed 
substantial  increases  between  1993  and 
1994.  Information  indicates  that  the 
Coastal  Population  jHt>bably  numbers 
between  2.4  and  3..1  million  birds  and 
that  a  minimal  harvest  of  15  to  20 
thousand  birds  is  not  likely  to  adversely 
affect  the  band-tailed  pigeon 
population.  However,  the  Service 
remains  concerned  about  the  long-term 
decline  of  this  population  and  continues 
to  support  restrictive  harvest 
regulations.  Again  this  year,  all  States 
having  band-tailed  pigeon  hunting 
seasons  must  require  band-tailed  pigeon 
hunters  to  obtain  mandatory  State ' 
permits  (or  participate  in  the 
nationv^de  Migratory  Bird  Harvest 
Information  Program)  to  provide  a 
sampling  frame  for  obtaining  more 
precise  estimates  of  band-tailed  pigeon 
harvest.  Those  States  not  participating 
in  the  Migratory  Bird  Harvest 
Information  Program  will  be  required  to 
conduct  a  harvest  stuvey  and  provide 
the  results  to  the  Service  by  June  1, 
1996. 

16.  Mourning  Doves 

Written  Comments:  The  Htmiane 
Society  recommended  that  the 
mourning  dove  season  in  the  Western 
Management  Unit  be  closed  since  the 
population  has  remained  in  decline. 

Service  Response:  The  Service 
reoognizes  that  there  has  been  a  long- 
term  decline  in  the  motuning  dove 
population  in  the  Western  Management 
Unit.  Restrictive  hunting  regulations 
have  been  in  effect  since  1987,  and  over 
the  most  recent  10  years,  the  population 
has  been  stable.  A  combination  of 
&c:tors  probably  were  responsible  for 


the  long-term  decline,  including  loss  of 
nesting  habitat  through  reclamation 
projects,  industrial  and  urban 
development,  changes  in  agricidtural 
practices  that  reduced  food  supplies, 
and  possibly  overharvest  in  some  areas. 
Since  the  reduced  population  level  is 
primarily  related  to  a  combination  of 
factors,  and  hunting  has  not  been  shovra 
to  adversely  affect  die  overall 
population,  the  Service  will  continue  to 
^low  States  in  the  Western 
Management  Unit  the  opportunity  to 
select  a  mourning  dove  season. 

17.  White-winged  and  White-tipped 
doves 

Written  Comments:  The  Humane 
Society  recommended  that  the  white- 
winged  dove  season  in  Arizona  be 
closed  since  the  population  has 
remained  in  decline. 

Service  Response:  The  Service 
recognizes  that  there  has  been  a  long- 
term  decline  in  the  white-winged  dove 
population  in  Arizona.  These  decreases 
were  thought  to  be  a  result  of  a  loss  of 
nesting  habitat  ban  reclamation 
projects,  changing  agricultural  practices 
(from  grain  to  cotton  farming),  and 
overharvest  The  Service  notes  that,  in 
response  to  this  trend,  the  Arizona 
Game  and  Fish  Department  instituted  a 
series  of  restrictive  hunting  regulations 
that  have  been  in  effect  since  the  1980s. 
As  a  result,  white-wing  dove 
populations  have  since  remained 
relatively  stable  at  a  reduced  level. 
Since  the  population  is  stable  and 
harvest  levels  already  have  been 
restricted,  the  Service  will  continue  to 
allow  Arizona  the  opportunity  to  select 
a  white-winged  dove  season. 

18.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
changes  in  bag  and  possession  limits  for 
ducks  in  Alaska.  Specifically,  the 
Council  requested  the  following  bag  and 
possession  limits  for  the  two  Alaska 
framework  sets  of  restrictive  and 
moderate/liberal,  respectively:  North 
Zone  8/24  or  10/30,  Gulf  Coast  Zone  6/ 
18  or  8/24,  and  Southeast,  Pribilof/ 
Aleutian,  and  Kodiak  zones  5/15  or  7/ 
21;  and  canvasback  limits  2/4.  Sea  duck 
limits  of  15/30  woidd  be  separate,  with 
seasons  to  remain  closed  on  spectacled 
and  Steller's  eiders. 

Written  Comments:  The  Hmnane 
Society  of  the  United  States 
recommends  that  the  opening  date  for 
all  seasons  in  Alaska  be  delayed  by  2 
weeks  so  that  young  birds  are  able  to 
leave  natal  marshes  before  being 
subjected  to  himting  pressure. 

Service  Response:  With  the 
exceptions  of  canvasback,  the  Service 


agrees  with  the  Council's 
recommendation  and  proposes  to 
increase  daily  bag  limits  to  7  ducks  in 
the  Southeast,  Pribilof/ Aleutian,  and 
Kodiak  Zones,  8  ducks  in  the  Gulf  Coast 
Zone,  and  10  ducks  in  the  North  Zone. 
Increases  would  be  consistent  writh  the 
moderate  and  Uberal  packages  proposed 
imder  adaptive  harvest  management  this 
year,  and  would  return  Alaska  to  the 
basic  limits  prevailing  prior  to 
restrictions  initiated  in  1988.  Duck 
breeding  populations  in  Alaska- Yukon 
during  1995  were  above  the  1955-94 
average  by  99  p>ercent  for  mallards,  90 
percent  for  wigeon,  247  percent  for 
green-winged  teal,  164  percent  for 
shovelers,  and  896  percent  for  pintails. 

Regarding  the  canvasback  bag  limit, 
the  Snvice  believes  that  harvest 
management  of  this  species  in  Alaska 
and  in  all  Flyways  should  adhere  to  the 
harvest  strategy  that  was  employed  in 
1994,  which  calls  for  annually  assessing 
several  population  parameters, 
including  estimated  breeding 
population,  habitat  conditions,  and 
harvest.  Based  on  current  population 
levels,  expected  production,  and  both 
last  year's  and  this  year's  projected 
harvest  estimates,  the  Service  believes 
that  a  season  in  all  Flyways  and  Alaska, 
with  a  1-bird  daily  bag  limit,  is 
warranted. 

It  is  important  to  note  that  in  Alaska, 
hunting  pressure  on  migratory  birds  is 
comparatively  light  Many  northern 
species  will  have  migrated  from  the 
State  before  seasons  open  there  in 
September  and  there  is  no  evidence  to 
indicate  that  regulated  hunting  has 
adversely  impacted  local  popudations. 

20.  Puerto  Rico 

Written  Comments:  Puerto  Rico 
recommended  that  the  daily  bag  limit 
for  ducks  be  increased  from  3  to  4  birds 
and  that  the  daily  bag  limit  for  snipe  be 
increased  from  6  to  8  birds.  This 
recommendation  was  further  modified 
during  the  Early-Season  Regulations 
Meetings  when  the  Puerto  Rico 
representative  expressed  a  desire  to 
have  Puerto  Rico's  regulations  be 
consistent  with  the  Atlantic  Flyway. 

Service  Response:  The  Service  agrees 
with  Puerto  Rico's  request  to  make  duck 
and  snipe  daily  bag  limits  consistent 
with  those  proposed  for  the  Atlantic 
Flyway. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
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14)."  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Fedwal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53'FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

In  August  1995,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Himting 
regulations  are  designed,  among  other 
things,  to  remove  or  aUeviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  imder 
section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  ExecutiTe 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
24, 1995  (60  FR  15642).  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order,  lliese  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regiilatory 
Impact  Analysis  (FRIA),  and  publication 
of  a  summary  of  the  latter.  Although  a 
FRIA  is  no  longer  required,  the 
economic  analysis  contained  in  the 
FRIA  was  reviewed  and  the  Service 
determined  that  it  met  the  requirements 
of  E.O.  12866.  In  addition,  the  Service 
prepared  a  Small  Entity  Flexibility 
Analysis,  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq), 
which  further  document  the  significant 
beneficial  economic  effect  on  a 
substantial  number  of  small  entities. 
This  rule  was  reviewed  under  E.O. 
12866. 

These  regulations  contain  no 
information  collections  subject  to  OMB 
review  imder  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
However,  the  Service  does  utilize 
information  acquired  through  other 
various  information  collections  in  the 
formulation  of  migratory  game  bird 
himting  regulations.  These  information 
collection  requirements  have  been 


approved  by  OMB  and  assigned 
clearance  numbers  1018-0005, 1018- 
0006, 1018-0008, 1018-0009, 1018-0010, 
1018-0015. 1018-0019.  and  1018^)023. 

Authorship 

The  primary  author  is  Ron  W.  Kokel. 
Office  of  Migratory  Bird  Management 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  regulations  must,  by  its    , 
nature,  operate  under  severe  time 
constraints.  However,  the  Service  is  of 
the  view  that  every  attempt  should  be 
made  to  give  the  public  the  greatest 
possible  opportunity  to  comment  on  the 
regulations.  Thus,  when  the  proposed 
early-season  rulemaking  was  published 
on  July  21.  the  Service  established  what 
it  believed  was  the  longest  period 
possible  for  public  comment.  In  doing 
this,  the  Service  recognized  that,  at  the 
close  of  the  comment  period,  time 
would  be  of  the  essence.  That  is,  if  there . 
were  a  delay  in  the^effective  date  of 
these  regulations  after  this  final 
rulemaking,  the  Service  is  of  the 
opinion  that  the  States  would  have 
insufficient  time  to  select  season  dates 
and  limits;  to  communicate  those 
selections  to  the  Service;  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  that 
implement  their  decisions. 

'Therefore,  the  Service,  imder 
authority  of  the  Migratory  Bird  Treaty 
Act  Only  3, 1918),  as  amended,  (16 
U.S.C.  703-712),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  himted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  and  Territory 
conservation  agency  officials  may  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  these  officials,  the 
Service  will  publish  in  the  Federal 
Register  a  final  rulemaking  amending  50 
CFR  part  20  to  reflect  seasons,  limits, 
and  shooting  hours  for  the  contiguous 
United  States,  Alaska,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands,  for  the 
1995-96  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1995-96  hunting 


season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918). 
as  amended.  (16  U.S.C.  703-712);  the 
Fish  and  Wildlife  Improvement  Act 
(November  8, 1978),  as  amended.  (16 
U.S.C.  742);  and  the  Fish  and  WildUfe 
Act  of  1956  (August  8, 1956).  as 
amended.  (16  U.S.C.  742  a-j). 

Dated:  August  14, 1995. 
Robert  P.  Davitoii. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Final  Regulations  Frameworks  for 
1995-96  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  of  Interior  approved  the 
following  proposed  fiameworks  which 
prescribe  season  lengths,  bag  limits, 
shooting  hours,  and  outside  dates 
within  which  States  may  select  seasons 
for  certain  migratory  game  birds 
between  September  1, 1995,  and  March 
10. 1996. 

GenCTal 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours^:  Unless  otherwise 
specified,  bom  one-half  hoin  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  are  contained 
in  a  later  portion  of  this  document. 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama,  Arkansas,  Colorado  (Central 
Flyway  portion  only),  Illinois,  Indiana. 
Kansas.  Kentucky.  Louisiana, 
Mississippi,  Missouri,  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma,  Teimessee,  and  "Texas  in 
areas  delineated  by  State  regulations. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  C^e-half  hour  before 
sunrise  to  sunset,  except  in  Arkansas. 
Illinois,  Indiana,  Missouri,  and  Ohio, 
where  the  hours  are  from  sunrise  to 
sunset. 

Special  September  Duck  Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  selected 
in  September.  'The  daily  bag  limit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate. 

Kentucky  and  Tennessee:  In  lieu  of  a 
special  September  teal  season,  an 
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experimental  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate,  of  which 
no  mwe  than  2  may  be  wood  ducks. 

Iowa:  Iowa  nuy  hold  up  to  5  days  of 
its  regular  duck  hunting  season  in 
September.  All  ducks  which  are  legal 
diuing  the  regular  duck  season  may  be 
taken  during  the  September  segment  of  ' 
the  season.  The  September  season 
segment  may  commence  no  earlier  than 
the  Saturday  nearest  September  20 
(September  23, 1995),  with  daily  bag 
and  possession  limits  being  the  same  as 
those  in  efiiect  during  the  1995  regular 
duck  season,  llie  remainder  of  the 
regular  duck  season  may  not  begin 
before  October  15. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  vrith  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  must  be  included 
in  the  regular  duck  season  daily  bag  and 
possession  limits> 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts.  Rhode 
Island,  Connecticut,  and  New  York;  in. 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  t^n 
water  bam  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  tmy 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  bom  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  himting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 


Special  Early  Canada  Goosa  Saasims 

Atlantic  Flyway 
General  Seasons 

Canada  goose  seasons  of  up  to  15  dajrs 
during  September  1-15  may  be  selected 
by  Delaware.  Maryland.  Massachusetts, 
New  Jersey.  New  York,  Pennsylvania, 
Rhode  Island,  Virginia,  West  Virginia 
and  portions  of  Pennsylvania  and  North 
Carolina.  Areas  open  to  the  hunting  of 
Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Experimental  Seasons 

Experimental  Canada  goose  seasons  of 
up  to  30  days  may  be  selected  by  North 
Carolina  during  September  1-30. 
Statewide,  except  Uiat  the  season  may 
not  exceed  20  days  during  September  1- 
20  in  the  Northeast  Hunt  Unit.  Areas 
open  to  the  hunting  of  Canada  geese 
must  be  described,  delineated,  and 
designated  as  such  in  each  State's 
hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

hdississippi  Flyway 

General  Seasons 

Canada  gbose  seasons  of  up  to  15  days 
during  September  1-15,  may  be  selected 
by  m^ois,  Indiana,  Michigan  (except  in 
the  Upper  Peninsula,  where  the  season 
may  not  extend  beyond  September  10, 
and  in  Huron,  Saginaw  and  Tuscola 
Counties,  where  no  special  season  may 
be  held),  Minnesota,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin.  The  daily 
bag  limit  may  not  exceed  5  Canada 
geese.  Areas  open  to  the  hunting  of 
Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Experimental  Seasons 

Experimental  Canada  goose  seasons 
may  be  selected  by  Illinois,  Miimesota, 
and  Teimessee.  Aieas  open  to  the 
hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Outside  Dates:  September  1-18  in 
Illinois;  September  1-16  in  Minnesota; 
and  September  1-30  in  Tennessee. , 

Season  Length:  Not  to  exceed  10  days. 

Dqily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Pacific  Flyway 

General  Seasons 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  the 
following  conditions: 


1.  Where  applicable,  the  season  must  be 
concurrent  with  the  September  portion  of  the 
sandhill  crane  season. 

2.  Hunting  will  be  by  State  permit 

3.  No  more  than  150  permits,  in  total,  may 
be  issued. 

4.  Each  permittee  may  take  no  more  than 
2  Canada  geese  p>er  season. 

In  Oregon,  in  the  Northwest  Zone, 
and  Wa^ington,  in  the  Lower  Columbia 
River  Zone,  may  select  Canada  goose 
seasons  of  up  to  15  days  during 
September  1-15.  Areas  open  to  the 
hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Daily  Bag  Limits:  Not  to  exa«d  3 
Canada  geese. 

Regular  Goose  Seasons 

Regular  goose  seasons  in  Wisconsin 
and  die  Upper  Peninsula  of  Michigan 
may  open  as  early  as  September  23. 
Season  lengths  and  bag  and  possession 
limits  wiU  be  established  during  the 
late-season  regulations  process. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Outside  Dates:  Between  September  1 
and  February  28. 

Hunting  Seasons:  Seasons  not  to 
exceed  58  consecutive  days  may  be 
selected  in  designated  portions  of  the 
following  States:  Colorado,  Kansas, 
Montana,  North  Dakota,  South  Dakota, 
and  Wyoming.  Seasons  not  to  exceed  93 
consecutive  days  may  be  selected  in 
designated  portions  of  the  following 
States:  New  Mexico,  Oklahoma,  and 
Texas. 

Daily  Bag  Limits:  3  sandhill  cranes. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  thefr  possession 
while  hunting. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho,  Montana.^ 
New  Mexico,  Utah,  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  subject  to  the 
following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zone  may  not  exceed  30  days. 

Bag  limits:  Not  to  exceed  3  daily  and 
9  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  hunting. 

Other  provisions:  Niunbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
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with  the  management  plan  and 

S proved  by  the  Central  and  Pacific 
yway  Councils.  All  bimts  except  those 
in  Arizona,  New  Mexico,  Utah,  and 
Wyoming  will  be  experimental. 

CMnmeB  Maarfaens  aad  Parple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic  Flyway, 
and  between  September  1  and  the 
Sunday  nearest  January  20  in  the 
Mississippi  and  Central  Flyways.  States 
in  the  Pa<^c  Flyway  have  been  allowed 
to  select  their  hunting  seasons  between 
the  outside  dates  for  the  season  on 
ducks;  therefore,  they  are  late-season 
framewoiics  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  spUt  into  two 
segments.  The  daily  hag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species. 

Raib 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  spUt  into 
two  segments. 

Daily  Bag  Limits: 

Clapper  and  King  Rails  -  In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10,  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina,  North 
Carolina,  and  Virginia,  15,  singly  or  in 
the  aggregate  of  the  two  species. 

Sora  and  Virginia  Rails  -  In  the 
Atlantic,  Mississippi,  and  Central 
Flyways  and  the  Padfic-Flyway 
portions  of  Colorado.  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Flyway. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  February  28,  except  in  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  and  Virgmia. 
where  the  season  must  end  no  later  than 
January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  S^sons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  Umit  is  8  snipe. 


American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 
Flyways  may  select  himting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic  Flyway,  seascms 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways.  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  5.  Seasons  may  be  split  into  two 
segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Band-tailed  Pigecms 

Pacific  Coast  States  (California,  Ckegon, 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 
days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons. 
resj>ectively. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Comers  States  (Arizona,  Colorado, 
New  Mexico,  and  Utah) 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  Jxme  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 

Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 


provided.  States  may  select  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit  (All  States 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Florida, 
Georgia,  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  uniform  within  specific 
hunting  zones. 

Central  Management  Unit  (Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  spUt  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  himting  season  may  be  split 
into  not  more  thui  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C.  Each  zcme  may  have  a  daily  bag 
limit  of  12  doves  (15  imder  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  except  that 
during  the  special  white- winged  dove 
season,  the  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 

D.  Except  as  noted  above,  regvdations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  himting  zone. 
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Western  Management  Unit  (Arizona, 
California,  Idaiio,  Nevada,  Oregpn, 
Utah,  and  Washington) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Idaho,  Nevada.  Oregon.  Utah, 
and  Washington  -  Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  IQ 
mourning  and  white-winged  doves  in 
the  aggregate). 

Arizona  and  California-  Not  more 
than  60  days  which  may  be  split 
between  two  pniods,  September  1-15 
and  November  1 -January  15.  In  Arizona, 
during  the  first  segment  of  the  season, 
the  daily  bag  limit  is  10  mourning  and 
white-winged  doves  in  the  aggregate,  of 
which  no  more  than-6  may  be  v^te- 
winged  doves.  During  the  remainder  of 
the  season,  the  daily  bag  limit  is 
restricted  to  10  mourning  doves.  In 
California,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

White-wingid  and  WhitMipped  Dovw 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Except  as  shown  below,  seasons  in 
Arizona,  California,  Florida,  Nevada, 
New  Mexico,  and  Texas  most  be  ' 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days, 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  mora  than  6 
may  be  white-winged  doves. 

In  Florida,  the  cUily  Img  limit  may  not 
exceed  12  mourning  and  white- winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  whitei-winged  doves. 

In  the  Nevada  Counties  of  Cladrand 
Nye,  and  in  the  CaUfomia  Counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white- 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-Mdnged,  and 
white-tipped  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  6  may  be  white-winged 
doves  and  not  more  than  2  may  be 
white-tipped  doves. 

In  addition.  Texas  may  also  select  a 
hunting  season  of  not  more  than  4  days 
for  the  special  white- winged  dove  area 
of  die  South  Zone  between  September  1 


and  September  19.  The  daily  beg  limit 
may  not  exceed  10  v^te- 
wingedonouming,  and  white-tipped 
doves  in  the  aggregate,  of  which  no 
more  than  5  may  be  mourning  doves 
and  2  may  be  white-tipped  doves. 


Outside  Dates:  Between  September  1 
and  January  26. 

Hunting  Seasons:  Alaska  may  select 
107  consecutive  days  for  waterfowl, 
sandhill  cranes,  and  common  snipe  in 
each  of  five  zones;  The  season  may  be 
spUt  without  penalty  in  the  Kodiaik 
Zone.  The  seasons  in  eacdi  zone  must  be 
concurrent. 

Closures:  The  season-is  closed  (m 
Canada  geese  from  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  mnperor  geese, 
spectacled  eiders,  and  Steller's  eiders. 

Daily  Bag  and  Possession  limits: 

Ducks  -  Except  as  noted,  a  basic  daily 
bag  limit  of  7  and  a  possession  limit  of 
21  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  10  and  30. 
and  in  the  Gulf  Coast  Zone  they  are  8 
and  24,  respectively.  The  basic  limits 
may  include  no  more  than  1  canvasback 
daily  and  3  in  possession. 

In  addition  to  the  basic  limit,  there  is 
a  daily  bag  limit  of  15  and  a  poasession 
limit  of  30  scoter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  ana  led-breasted  metgansms, 
singly  or  in  the  aggregate  of  thme 
spocios* 

Geese  -  A  basic  daily  bag  limit  of  6. 
of  which  not  more  tlum  4  may  be  greater 
white-fronted  or  Canada  geese,  singly  or 
in  the  aggisgate  of  these  species,  except 
that  the  daily  bag  limit  on  Canada  geese 
in  Game  Management  Units  9E  and  18 
isl. 

Brant  •  A  daily  bag  limit  of  2. 

Common  snipe  -  A  daily  bag  limit  of 
8. 

Sandhill  cranes  -  A  daily  bag  limit  of 
3. 

Tundra  swans  -  Open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  No  more  than  300  permits  may  be  issued 
in  GMU  22,  authorizing  each  permittee  to 
talce  1  tundra  swan  per  season. 

2.  No  more  than  500  permits  may  be  issued 
during  the  experimental  season  in  GMU  18. 
No  more  tlian  1  tundra  swan  may  be  taken 
per  permit    . 

3.  The  seasons  miut  be  concurrent  with 
other  migratory  bird  seasons. 

4.  The  appropriate  State  agency  must  issue 
permits,  obtain  harvest  and  hunter- 
participation  data,  and  report  the  results  of 
this  hunt  to  the  Service  by  June  1  of  the 
following  year. 


Hawaii 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  (70  under  the  alternative)  for 
mourning  doves. 

Bag  Limits:  Not  to  exceed  IS  (12 
under  the  alternative)  mourning  doves. 

Note:  Mourning  doves  may  be  taken 
in  Hawaii  in  accordance  with  shooting 
hours  and  other  regulations  set  by  the 
State  of  Hawaii,  and  subject  to  the 
apphcable  provisions  of  50  CFR  part  20. 

PoerloRico 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zeaaida.  mooming.  and 
white-winged  doves  in  the  aggregate. 
Not  to  exceed  5  scaly-inaped  pigeons.- 

Closed  Areas:  There  is  no  open  season 
on  doves  or  pigeons  in  the  following 
areas:  Munidpahty  of  Culebra, 
Desecheo  Island,  MonaJsland,  El  Verde 
Closure  Area,  and  Qdra  Municipality 
and  adjacent  areas.  ^ 

Ducks,  Coots,  Moorhens,  Gallinules,  and 
Snipe: 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
se^ents. 

Daily  Bag  Limits: 

Ducks  -  Same  as  those  proposed  for 
the  Atlantic  Flyway. 

Common  moorhens  -  Not  to  exceed  6. 

Conmion  snipe  -  Not  to  exceed  8. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail,  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck,  lAdiich  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean, 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 
common  snipe  in  the  Mimicipahty  of 
Culebra  and  on  Desecheo  Island. 

Vir^  Islands 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 
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Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  l^ere  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Baibaiy  dove  or  partridge;  Common 
groimd-dove,  also  known  as  stone  dove, 
tobacco  dove,  rola,  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 

Dudes 

Oatside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Same  as  the  limit 
proposed  for  the  Atlantic  Flyway. 

(hosed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail,  West  Indian  whistling  duck, 
fulvous. whistling  duck,  and  masked 
duck. 

Special  Fekonry  Regnlations 

Falconry  is  a  permitted  means  of 
.taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  himting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  anj;  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximiun  of  3 
segments. 

Framewoik  Dates:  Seasons  must  Call 
between  September  1  and  March  10. 

Daily  Bag  <aid  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
lespectively,  sdngly  or  in  the  a^regate, 
during  extended  blconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hun^ig  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
himting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k].  Regular- 
~:aea8on  beg  and  possession  limits  do  not 
apply  to  blconry.  The  falconry  bag  limit 
is  not  in  addition  to  gim  limits. 

Area,  Unit,  and  Zone  Descriptions 

Central  Flyway  portion  of  the 
following  States  consista  of: 


Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  hut  outside  the 
Jicarilla  Apache  Indian  Reservation. 

Wyoming:  That  area  lying  east  of  the 
Continental  Divide  and  excluding  the 
Great  Divide  Portion. 

The  remaining  portions  of  these  States 

are  in  the  Pacific  Flyway. 

-•  jfi^ 
Mourning  and  Whit»<winged  Doves 

Alabama 

South  Zone  -  Baldwin,  Baibour, 
Coffee,  Covington,  Dale,  Escambia, 
Geneva.  Henry,  Houston,  and  Mobile 
Counties. 

N<nth  Zone  •  Remainder  of  the  State. 

California 

White-winged  Dove  Open  Areas  - 
Imperial,  Riverside,  and  San  Bernardino 
Counties. 

Florida 

Northwest  Zone  -  The  Counties  of 
Bay,  Calhoim,  Escambia.  Franklin, 
Gadsden.  Gulf,  Holmes,  Jackson, 
Liberty,  Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
155),  Jefforson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakulla  (except  that  portion  south  of 
U.S.  .98  and  east  of  the  St.  Marks  River). 

South  2k>ne  -  Remainder  of  State. 

Geoivia 

Nrntnem  Zone  -  That  portion  of  the 
State  lying  north  of  a  line  running  west 
to  east  along  U.S.  Highway  280  from 
Columbus  to  Wilcox  County,  thence 
southward  along  the  western  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  County  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
east  along  Highway  280  to  the  Little 
Ocmulgee  River;  thence  southward 
along  the  Little  Ocmulgee  River  to  the 
Ocnnilgee  River;  thence  southwesterly 
along  the  Ocmulgee  River  to  the  western 
border  of  the  Jeff  Davis  County;  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  border  of  Appling  County,  to 
the  Altamaha  River;  thence  east  to  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
western  border  of  Evans  to  Candler 
County;  thence  west  along  the  southern 
border  of  Candler  County  to  the 
Ohoopee  River;  thence  north  along  the 
western  border  of  Candler  County  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 


U.S.  Highway  301;  thence  northeast 
along  U.S.  Highway  301  to  the  South 
Carolina  line. 

South  Zone  -  Remainder  of  the  State. 

Louisiana 

North  Zone  -  That  portion  of  the  State 
nordi  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Hi^way  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone  -  ^  ae  remainder  of  the 
State. 

Mississippi 

South  Zone  -  The  Counties  of  Forrest, 
George,  (keene,  Hancock,  Harrison. 
Jackson,  Lamar,  Marion,  Pearl  River. 
Perry,  Pike.  Stone,  and  Walthall. 

North  Zone  -  The  remainder  of  the 
State. 

Nevada 

White-winged  Dove  Open  Areas  - 
Clark  and  Nye  Counties. 

Texas 

North  Zone  -  That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  TX  20; 
west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas-Arkansas  State  line. 

South  Zone  -  That  portion  of  the  State 
south  and  west  of  a  liae  begiiming  at  the 
International  Bridge  south  of  Del  Rio, 
proceeding  east  on  U.S.  90  to  San 
Antonio:  then  east  on  MO  to  Orange, 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone  -  That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Del 
Rio,  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  alorg 
the  Mansfield  Chfonel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions  - 
Cameron,  Hidalgo,  Starr,  and  Willacy 
Counties. 

Central  2k>ne  -  That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

California 

North  Zone  -  Alpine,  Butte,  Del  Norte, 
Glenn,  Humboldt,  Lassen,  Mendocino, 
Modoc,  Plumas,  Shasta,  Sierra. 
Siskiyou,  Tehama,  and  Trinity  Counties. 

South  Zone  -  The  remainder  of  the 
State. 


tt 
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New  Mexico 

North  Zone  -  North  of  a  line  following 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone  •  Remainder  of  the  State. 

Washington 

Western  Washington  -  The  State  of 
Washingtcm  excluding  those  poclioos 
lying  eest  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. 

Woodcock 

Newjers^ 

North  Zone  -  That  portion  of  the  State 
north  of  NJ  70. 

.South  Zcme  •  The  remainder  of  the 
pate. 

Special  SeptembCT  Goose  Seasona 

Atlantic  Flyway 

North  Carolina 

Northeast  Hunt  Unit  •  Counties  of 
Bertie,  Camden,  Chovan,  Currituck,. 
Dare,  Hyde,  Pasquotank.  Perquimans, 
Tynell.  and  Wasnington. 

Uissisaippi  Flyway 

niint^ 

Northeast  Zone  -  Cook,  DuPage, 
Grundy,  Kane.  Kankakee.  Kendall.  Lake. 
McHenry.  and  Will  Counties. 

Minnesota 

Twin  Qties  Metro  Zqne  -  AU  of 
Hennepin  and  Ramsey  Counties. 

In  Anoka  County;  the  municipalities 
of  Andover.  Anoka,  Blaine,  Centerville, 
Circle  Pines,  Columbia  Heighta.  Coon 
Rapids.  Fridiey.  Hilltop,  Lexington, 
Lino  Lakes.  Rfunsey,  and  Spring  Lake 
Park;  that  portion  of  Columbus 
Township  lying  south  of  County  State 
Aid  Hijghway  (CSAH)  18;  and  all  of  the 
municipality  of  Ham  Lake  except  that 
portion  described  as  follows: 

Beginning  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65.  then  east  along 
CSAH  18  to  the  eastern  boundary  of 
Ham  Lake,  north  along  the  eastern 
boimdary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65, 
and  south  along  U.S.  65.to  the  point  of 
beginning. 

hi  Carver  Coimty;  the  municipalities 
of  Carver,  Chanhassen,  Chaska,  and 
Victoria;  the  Townships  of  Chaska  and 
Laketo%vn;  and  those  portions  of  the 
municipalities  of  Cologne,  Mayer. 
Waconia,  and  Watertown  and  the 
Townships  of  Benton,  Dahlgren, 
Waconia,  and  Watertown  lying  north 
and  east  of  the  following  described  line: 

Beginning  on  U.S.  212  at  the 
southwest  comer  of  the  municipality  of 
Chaska,  then  west  along  U.S.  212  to 


State  Trunk  Highway  (STH)  284,  north 
along  STH  284  to  CSAH  10,  north  and 
west  along  CSAH  10  to  CSAH  30,  north 
and  west  along  CSAH  30  to  STH  25. 
west  and  north  along  STH  25  to  CSAH 
10,  north  along  CSAH  10  to  the  Carver 
County  line,  and  east  along  the  Carver 
County  line  to  the  HennepinCounty 
line. 

In  Dakota  County;  the  municipalities 
of  Appb  Valley,  Bumsville,  Eagan, 
Farmington,  Hastings,  Inver  Grove    - 
Heighta,  Lakevllle,  Lilydale,  Mendota, 
Mendota  Heighta,  Rosonont,  Soudi  St 
Paul,  Sunfish  Lake,  and  West  St  Paul; 
and  the  Township  of  Nininger. 

In  Scott  County;  the  municipalities  of 
Jordan,  Prior  Lake,  Savage  ana 
Shakopee:  andihe  Town^ps  of  Credit 
River,  Jackson,  Louisville,  ^  Lawrence, 
Sand  Creek,  and  Spring  Lake. 

In  Washington  Oounty;  the 
municipalities  of  Afton,  Bayport, 
Birchwood,  Cottage  (kove,  Dellwood, 
Forest  Lake,  Hastings,  Hugo,  Lake  Elme, 
Lakeland,  I  lakeland  Shores,  tjinHftill, 
Mahtomedi.  Marine.  Newport,  Oakdale, 
Oak  Park  Heighta,  Pine  Springs,  St. 
Croix  Beach,  St  Mary's  Point,  St  Paul 
Park,  Stillwater,  White  Bear  Ldce, 
Willemie,  and  Woodbury;  the 
Townships  of  Baytown,  Denmaric, 
Grant,  Gray  Qoud  Island,  May, 
Stillwater,  and  West  Lakeland;  that 
portion  of  Forest  Lake  Township  lying 
south  of  STH  97  and  CSAH  2;  and  those 
portions  of  New  Scandia  Township 
lying  south  of  STH  97  and  a  line  due 
east  from  the  intersection  of  STH  97  and 
STH  95  to  the  eastern  border  of  the 
State. 

Fergus  Falls/Benson  Zone  •  That  area 
encompassed  by  a  line  beginning  on 
State  Trunk  Hi^way  (STH)  55  at  the 
Minnesota  border,  then  soiith  along  the 
Minnesota  border  to  a  point  due  south 
of  the  intersection  of  STH  7  and  County 
State  Aid  Highway  (CSAH)  7  in  Big 
Stone  County,  north  to  the  STH  7/CSAH 
7  intersection  and  continuing  north 
along  CSAH  7  to  CS^6  in  Big  Stone 
County,  east  alongJCSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  mghway  12.  east  along.U.S.  12  to 
CSAH  17  in  Swift  County,  south  along 
CSAH  17  to  the  Swift  County  border, 
east  along  the  south  border  of  Swift 
Coimty  and  north  along  the  east  border 
of  Swift  Coimty  to  the  south  border  of 
Pope  County,  east  along  the  south 
border  of  Pope  County  and  north  along 
the  east  border  of  Pope  County  to  STH 
28,  west  along  STH  28  to  CSAH  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  f>ouglas  County,  north  along 


CSAH  3  to  CSAH  69  in  Otter  Tail 
County,  north  along  CSAH  69  to  CSAH 
46  in  Otter  Tail  County,  east  along 
CSAH  46  to  the  east  border  of  Otter  Tail 
County,  north  along  the  east  bordm  of 
Otter  Tail  County  to  CSAH  40  in.Ottflr  . 
Tail  County,  west  along  CSAH  40  to     '■ 
CSAH  75  in  Otter  Tail  County,  north 
along  CSAH  75  to  STH  210,.wa8t  along 
STH  210  to  STH  108,  north  along  STH 
108  to  CSAH  1  in  Otter  Tail  County, 
weskalong  CSAH  1  to  CSAH  14  in  Qttea 
Tail  County,  north- along  CSAH  14  to  - 
CSAH  44  in  Otter  Tail  County,  west 
along  CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108,  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55,  then  wast  along  STH  55  to4ie 
point  of  beginning. 

Southwest  Canada  Goose  Zone  •  All  of 
Blue  Earth,  Cottonwood,  Faribault 
Jackson,  LeSueur,  Lincoln,  Lyon, 
Martin,  McLeod,  Murray,  Nicollet, 
Nobles,  Sibley,  Waseca,  and  Watonwan 
Counties;  that  portion  of  Brown  County 
lying  south  and  west  of  the  following 
described  line:  beginning  at  the  junction 
of  U.S.  Highway  14,  and  the  east  of 
Brown  County  line;  thence  west  on  U.S. 
Highway  14  to  Cbbden;  thence  due  west 
one  mile  on  U.S.  Hi^way  14  and  the 
township  road  to  thp  Brown  County     >r 
line;  thence  due  wet    12  miles  along  the 
coimty  line  to  the  wt  Jt  Brown  County 
line;  that  portion  of  Renville  County 
east  of  State  Trunk  Highway  4  (STH); 
that  portion  of  Meeker  County  south  of 
U.S.  Highway  12;  in  Scott  County,  the 
Townships  of  Belle  Plaine,  Blakeley, 
and  Helena,  including  the 
municipaUties  located  therein;  and  that 
portion  of  Carver  County  lying  west  of 
the  following  described  line:  beginning 
at  the  northeast  comer  of  San  Francisco 
Township,  thence  west  along  the  San 
Francisco  Township  line  to  the  east 
boundary  of  Dahlgren  Township,  thence 
north  on  the  Dahlgren  Township  line  to 
U.S.  Highway  212,  thence  west  on  U.S. 
Highway  212  to  STH  284,  thence  north - 
on  STH  284  to  County  State  Aid 
Highway  (CSAH)  10,  thence  north  and 
west  on  CSAH  10  to  CSAH  30,  thence 
north  and  west  on  CSAH  30  the  STH  25, 
thence  east  and  north  on  STH  25  to 
CSAH  10.  thence  north  (m.CSAH  10  to 
the  Carver  Coimty  line. 

Tennessee 

Middle  Tennessee  2k>ne  -  Those 
portions  of  Houston,  Humphreys, 
Montgomery,  Perry,  and  Wayne 
Counties  east  of  State  Highway  13;  and 
Bedford,  Cannon,  Cheatham,  Coffee. 
Davidson,  Dickson,  Franklin,  Giles, 
Hickman,  Lawrence,  Lewis,  Lincoln, 
Macon,  Marshall,  Maury,  Moore, 
Robertson,  Rutherford,  Smith,  Sumner, 
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Trousdale,  Williamscm,  and  Wilson 
Counties. 

Cumberland  Plateau  Zone  •  Bledsoe, 
>Bradky,  Clay,  Cumbwland,  Dekalb, 
FentiBSs,  (kundy,  Hamilton,  Jackson, 
Marion,  McMinn,  Meigs,  Morgan, 
Overton,  Pickett.  Polk,  Putnam,  Rhea, 
Roane,  Scott,  Sequatchie,  Van  Burm, 
Warren,  mod  White  Counties. 
^  East  Tennessee  Zone  -  Anderson, 
Blount,  Campbell,  Carter,  Claiborne, 
Cocke,  Ckain^,  Greene,  Hamblen, 
Hancock,  Hawkins/lefiinson,  Johnson, 
Knox,  Loudon,  Mcmroe,  Sevier, 
Sullivan,  Ibiicot,  Union,  and 
Washington  Counties. 

Wisconsin 

Early-Season  Subzone  -  That  portion 
of  the  State  micompassed  by  a  Ihie 
beginning  at  the  Lt^e  Michigan  shore  in 
Sh^Mygan,  then  west  along  State 
Highway  23  to  State  67,  southerly  along 
State  67  to  County  Highway  E  in 
Sheboj^gan  Countjr,  smithOTly  along 
County  E  to  State.26,  south  and  west 
along  State  28  to  U.S.  Highway  U  in 
Washingtcm  County,  southerly  along 
County  U  to  Coimty  N,  southeasterly 
along  County  N  ta  State  60,  westerly 
along  State  60  to  County  Highway  P  in 
Dodge  County,  southerly  along  County  P 
to  County  O,  westerly  along  Coimty  O 
to  State  109,  south  and  west  along  State 
109  to  State  26,  southerly  along  State  26 
to  U.S.  12,  southerly  along  U.S.  12  to 
State  89,  southerly  along  Sate  89  to  U.S. 
14,  then  southerly  along  U.S.  14  to  the 
fllinois  bOTder. 

PadficFlyway 

Oregon 

No^west  Oregon  Early-Season 
Canada  Goose  Ztme — ^Ali  of  Benton,  ■ 
Qackamas,  Clatsop,  Columbia,  Lane, 
Lincoln,  Lkm,  Marion,  Polk, 
Multnomah,  Tillamook,  Washington, 
and  Yamhill  Coimties. 

Washington 

Lower  Columbia  Rivw  Zcme-^    -  t^< 
Beginning  at  the  Washingtrai-Oregcm 
border  on  the  I-S  Bridge  near 
Vancouver,  Washington;  north  en  1-5  to 
Kelso;  west  on  Highway  4  from  Kelso  to 
Highway  401 ;  south  and  west  on 
Highway  401  to  Highway  101  at  the 
Astoria-Msgler  Bridge;  west  on  Highway 
101  to  Gray  Drive  in  the  Qty  of  Qwaco; 
west  on  Gray  Drive  to  Canby  Road; 
southwest  on  Canby  Road.to  the  North 
Jetty;  southwest  on  the  North  Jetty  to  its 
end;  southeast  to  the  Washington- 
Oregon  header;  upstream  along  the 
Wariiington-Oregon  border  to  the  point 
of  origin. 

Wyoming 

Bear  River  Area  -  That  portion  of 
Lincoln  Goimty  described  in  State 
regulations. 


*Jx*  V,-**-.-  •  -. 


Salt  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Parson  Area  -  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

SandhiU  Cranes 

Central  Flyway 

Colorado 

Regular-Season  C^pen  Area  •  The 
Central  Flyway  portion  of  the  State 
except  the  San  Luis  Valley  (Alamosa. 
Conejos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Counties  east  of 
the  Continental  Divide)  and  Ncnth  Paiic 
(Jackson  County).  .....£ 

Kansas 

Regular  Season  Open  Area  •  tliat 
portion  of  the  State  west  of  a  line 
beginning  at  the  C&lahoma  border, 
north  on  1-35  to  Wichita,  north.on  1-135 
to  Salinak  and  north  on  U.S.  81  to  the 
Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area  -  Chaves, 
Curry,  De  Baca.  Eddy,  Lea.  Quay,  and 
Roosevelt  Counties. 

Middle  Rio  Grande  Valley  Area  -  The 
Central  Flyway  portion  of  New  Mexico 
in  Socwro  and  Valencia  Counties. 

Southwest  Zone  -  Sierra,  Luna,  and 
Dona  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Aijea  -  That 
portion  of  the  St^e  west  of  I-3S. 

Texas 

Regular-Seasrai  Open  Area  -  That 
portion  of  the  State  west  of  a  line  from 
the  International  Toll  Bridge  at 
Brownsville  alfmg  U.S.  77  to  Victoria: 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State-35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Auatin;  1-35  to  Uie 
Texas-Oklahoma  border. 

North  Dakota 

Regidar-Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281, 

South  Dakota 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281. 

Montana 

Regular-Season  Open  Area  -  The 
Central  Flyway  portion  of  the  State 
except  that  area  south  of  1-90  and  west 
of  the  Bighorn  River. 

Wyoming 

Regular'Season  Open  Area  - 
Campbell,  Converse,  Crook,  Goshen, 
Laramie,  Niobrara,  Platte,  and  Weston 
Counties. 

-RivertonoBoysen  Unit  -  Portions  of 
Fremont  Coimty. 

PadficFlyway 

Aiizcma 

Special-Season  Area  -  Game 
Management  Ibiits  30A,  SOB,  31,  and 
32.  > 


Montana 

Special-Season  Area  -  See  State 
regulations. 

Utah 

Special-Season  Area  -  Rich  County. 

Wyoming 

Bear  River  Area  -  lliat  portion  of 
Lincoln  County  described  in  State   '• 
regulatiotis. 

Salt  River  Area  •  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area  -  Those  portions  of 
Sweetwater  and  Sublette  Coimties 
described  in  State  regulations.  ^ 

All  Migratory  Gcune  Birds  in  Alaska  . 

North  Zone  -  State  Game  Managemmt 
Unite  11-13  and  17-26. 

Gulf  Coast  Zone  -  State  Game 
Management  Unite  5-7,  9, 14-16,  and  10 

-  Unimak  Island  <mly. 

Southeast  2^ne  -  Stete  Game 
Management  Unite  1-4. 

Pribilof  and  Aleutian  islands  Zone  • 
Stete  Game  Management  Unit  10  - 
except  Unimak  Island. 

Kodidc  Zone  -  State  Game 
Management  Unit  8. 

All  Migratory  Birds  in  the  Virgin  Islands 

Ruth  Cay  Closure  Area  -  The  island  of 
Ruth  Cay,  just  south  of  St.  Croix. 

All  Migratory  Birds  in  Puerto  Rico 

Municipality  of  Culebra  Closure  Area 

-  Allof  die  municipality  of  Culebra. 

-  Desecheo  Island  Closure  Area  -  All  of 
Desecheo  Island. 

Mona  Island  Closure  Area  -  All  of 
M(ma  Island. 

El  Verde  Closure  Area  -  Those  areas 
of  the  municipalities  of  Rio  Grande  and 
Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  186  on  the  east,  from  Route  3  on  the 
north  to  the  juncture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  from  the 
juncture  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boundary 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  one  kilometer  from  the 
juncture  of  Routes  186  and  956  south  to 
Km  6  on  Route  186;  (4)  all  lands  within 
Km  14.and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boundary  on 
the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  >private  or  public. 

Cidra  Municipality  and  adjacent  areas 

-  All  of  Qdra  Mimidpality-and  portions 
of  Agues,  Buenas,  Caguas,  Gayer,  and 
Comerio  Municipalities  as  mcompassed 
within  the  following  boundary: 
beginning  on  Highway  172  as  it  leaves 

.  die  municipality  of  Qdra  on  the  west 
edge,  north  to  Ifighway  156,  east  on 
Highway  156  to  Highway  1,  south  on 


Federal  Register  /  Vol.  60,  No.  167  /  Tuesday,  August  29,  1995  /  Rules  and  Regulations      45031 


Highway  1  to  Highway  765,  south  on 
Highway  765  to  Highway  763,  south  on 
Highway  763  to  the  Rio  Guavate,  west 
along  Rio  Guavate  to  Highway  1, 
southwest  on  Highway  1  to  Highway  14, 
west  on  Highway  14  to  Highway  729, 
north  on  Highway  729  to  Cidra 
Municipality  boundary  to  the  point  of 
beginning. 

[PR  Doc  95-21315  Filed  B-28-95;  8:45  am] 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Changes  to  tha  Hotel  and  Motal  Fira 
Safety  Act  National  Master  Ust 

agency:  United  States  Fire 
Administration,  FEMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  omtrol 
guidelines  imder  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  September  28. 1995. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  840,  Washington.  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplemental  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
]6bn  Ottoson.  Fire  Management 
Programs  Branch.  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue.  Emmitsbiug.  MD 
21727.  (3.01)  447-1272. 


SUPPt^MENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Sal^ 
Act  of  1990. 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national     aster  list  of  all  of  the  places 
of  publiw  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requiremraits  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday.  December  2. 1994. 
60  FR  61932.  and  published  changes 
approximately  monthly  since  then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  shoiUd  contact  the  State 
office  or  official  responsible  lor 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  59  FR  50132  on  September 
30. 1994.  If  the  published  list  is 
imavailable  to  you.  the  State  Fire 
Marshal's  office  can  direct-you  to  the 
appropriate  office.  PeriodicaUy  FEMA 
will  update  and  redistribute  the  national 
master  list  to  incorporate  additions  and> 
corrections/changes  to  the  list,  and 
deletions  from  the  list,  that  are  recMved 
from  the  State  offices. 

Eadi  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  niunbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  suck  as  changes  of  address  or 
telephone  numbers,  or  speUing 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  hy  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequenUy  removed  fromthe  list  at 
the  direction  of  th&State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  GovemmentPrinting  Office, 
Superintendentof  Dociunents, 
Washington.  DC  20402-9325.  When 
requesting  copies^lease  refer  to  stock 
number  069^-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  August  23, 1995. 
J<diii  P.  Care^ 

General  Counsel. 

ooMsns-aMi 


Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  oai8/95  Update 


Index/Property  name 


AK 


KY 


NY 


Wl 


KY 


Wl 


ADOmONS 

AK0047  JUNEAU  SURER  8  MOTEL 

KY0422  FAIRRELD  INN 

KY0421  MOHWAK  HOTEL 

KY0426  HWY  80  MOTEL 

KY0425  BOONE  TRAIL  MOTEL 

KY0424  COACHMAN  MOTEL 

KY0423  DOWNTOWN  MOTOR  LODGE  .... 

NY0624  MICROTEL 

NY0623  CROWNE  PLAZA-KWWIHATTAN 

WI0234  DAYS  INN „., 

WI0235  DAYS  INN 

WI0233  SUPER  8  MOTEL 

CORRECnONS/CHANQES 

KY0316  HOUDAY  INN  

WI0229  MOTEL  6  


PO  bon/rt  no.  and  street 
address 


2295  TROUT  ST 

10945  RT.  60  .-. 

HWY  70 

HWY  80 

HWY  25  E.  N > 

1430  CUMBERLAND 

AVE. 
1623  CUMBERLAND 

AVE. 

7  RENSSELAER  AVE- 
NUE. 
1605  BROADWAY  


W4545  UNMAR  LN  .„.. 
4402  E.  BROADWAY 

SERVICE  RD. 
100  FOUNDRY  DRIVE 


606  S.  HWY  27  .. 
1614  SHAWANO 


Oly 


JUNEAU  

ASHLAND  .* 

BROWNSVILLE 

HINDMAN 

MIDDLESBORO 

MIDDLESBORO 

MIDDLESBORO 

LATHAM  ..._ 

NEW  YORK _... 

JOHNSON  CREEK  ... 
MADISON  .„ 

RCHLANO  CENTER 


SOMERSET 

GREEN  BAY ...... 


State/ZIP 


AK  99801  ... 


KY  41102...., 
KY  42210  ._. 
KY  41822...- 
KY  40965  ...- 
KY  40065  ._.. 

KY  40965 


NY  12110.. 

NY  10019  .. 

Wl  53038  .. 
Wl  53701  .. 

Wl  53581  .. 


KY  42501  ... 
Wl  54303  ... 


Telephone 


(907)789-4858 

(606)  928-1222 

(502)  597-2282 

(      )       - 

(      )       - 

(      )       - 

(      )       - 

(518)  782-9161 

(212)  977-4000 

(414)  699-8000 
(608)  233-1800 

(608)647-8988 

(606)678-8115 
(414)  494-6730 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  08/18/95  UPDATE— Continued 

Index/Property  name 

PO  box/rt  no.  and  street 
address 

Oly 

%MeaiP 

Telephone 

1                            DELETIONS 
NONE 

(FR  Doc  95-21395  Filed  8-28-95;  8:45  am] 
MLUNQ  CODE  SMS-aS-P 
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August  29,  1995 


Part  VIM 


^      The  President 


Memorandum  of  August  25,  1 0SS- 
Delegation  of  Authority  To  issue 
Guidelines  and  Instructions  to  Federal 
Agencies  on  Consulting  With  State, 
Local,  and  Tribal  Governments 


45039 


Fadanl  Ragistar 

Vol.  60,  No.  167 
Tuesday,  August  29,  1995 


Tide  3— 

The  President 


|FR  Doc.  95-21609 
Piled  8-28-45;  10:27  am] 
Billing  code  3110-01-M 


Presidential  Documents 


-^emotandum  of  August  25,  1995 

^Delegation  of  Authority  To  Issue  Guidelines  and  Instructions 
to  Federal  Agencies  on  Consulting  With  State,  Local,  and 
Tribal  Governments 


Memorandom  for  the  Director  of  the  Office  of  Management  and  Budget 

-By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States,  including  section  204(c)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4)  and  section  301  of  title  3  of  the 
United  States  Code,  I  hereby  delegate  to  the  Director  of  the  Office  of  Manage- 
ment and  Budget  the  authority  vested  in  the  President  to  issue  the  guidelines 
and  instructions  to  Federal  agencies  required  by  section  204(c)  of  diat  Act. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


\yS^kyAJ§JJ^^TtKMjdr(^ 


THE  WHITE  HOUSE, 
Washington,  August  25,  1995. 
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CUSTOMER  SERVICE  AND  INFORMATION 
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Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-623-5227 

aids 
Public  inspection  announcement  line  623-6215 

Laws 

Public  Laws  Update  (numbers,  dates,  etc.)  623-6641 

Presidential  Documents 

Executive  orders  and  proclamations  623-6227 

The  United  States  Government  Manual 

623-6227 
Other  Services 

Electronic  and  on-line  services  (voice)  623-^4634 

Privacy  Act  Ck>mpilation  623-3187 

TDD  for  the  hearing  impaired  623-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-276-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  bx 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  intur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051'Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  dociunents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
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No.  95-32  of  July  28, 

1995 40255 
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No.  95-34  of  August  3, 

1995 44721 
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101 .„..41804 

122 _ 41804 
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1309 _ 42436 
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314 44182 
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1303 .43732 

1304.; 43732 

1305 43732 

310 43001.  43421 

341 43091. 43421 

801 41314 

803.. - 41314 
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897 - _ .41314 
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213 40456 
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300 42012 
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42827 
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76 41286 

366 3921 6 

667 41286 

668 42408 


..42042 


98 44696 

345 — 40688 

371 42490 

36CFR 

7 39257 

242..- 40569,  40461 

1220 - 44634 

1222 44634 

1228 —..44634 

1 234 - 44634 

1253 40416 

13 40798 

242 42085,  44000 

1415 39905 

37CFR 

1 - 41 01 8,  441 20 

2 41 01 8,  441 20 

7 41018,44120 

401 141811 

Propoisd  Rules: 

1 41 035,  42352 

3 42352 

5 42352 

38CFR 

2 40756 

39  CFR 

111 39111,43005 


40  CFR 

9 ..- 40474,  42791,  43244, 

43880 

51 40098,  40465,  44782 

52 39115,  39258.  39851. 

39855,  39857,  40101,  40285, 
40286,  40291 ,  40292,  40466, 
40758,  42042,  43008,  43012, 
43015,  43017,  43020,  43379. 
43383.  43386,  43388,  43394, 
43396,  43710,  43713,  43714, 
44277.44431 

60...- -...43244 

61 39263,  43306 

63 43244 

70 39862,  40101,  42045 

75 - _ 40295 

80 40006 

81  -.„. 39115,  39258.  39857. 

40297.43017,43020 

82 40420 

86 .- .39264,  40474,  43880 

93 40098,  44762 

122 40230 

124 40230 

131 44120 

136 39586.  44670 

180 40498.  40500.  40503. 

42443,  42446,  42447,  42449, 

42450, 42453,  42456,  42458, 

43718 

185 40503,  42453,  42456, 

42458,  42460 

186 42460 

195 41813 

258 ., 40104 

261 .". 41817 

271 41818,  42046,  43979 

272 44278 

712 39654 

Proposed  Rules: 

Ch.  1 39668,  44290 

9 41870 

51 39297,  43092,  44790 

52 39298,  39907,  39910, 

3991 1 ,  401 39,  40338,  40799. 

42130.  42491,  43092,  43099, 

43100.  43104,  43421,  43423. 

43424.  43737.  44452 

60 41870 

61 - 39299.  43424 

70 39911,  40140.  44799. 

44805 

80 40009 

81 39298.  39911.  40338. 

43104,44452 

85 43092 

93 44790 

144 - - 44652 

146 44652 

148 43654 

180 39299.  39302.  40545. 

42494,  43738 

185 39302 

194 39131 

258 40799 

260 41870 

262 41870 

264 41870 

265 41870 

268 43654 

270 41870 

271 - 41870,  43654 

300 41051.  43424 

302 - 40042 

355 40042 


372 J9132.  44000 

433 40146 

438 40146 

464 40145 

41  CFR 
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...39304 
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...39304 
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7153 

-.42067 

7164 
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...44763 
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67 39868,44769 

206 43740 
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1 1 - .; 40505 
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30 39267,  40227,  41157 

67 40238 
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387 .42466,  43720 

514 44436 
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5 39306 

10 39306 
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15 39306 

16 -..-.40145.  43426 
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26 42649.42652 
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831 .-..- 401 1 1 

1023 J9874 


5 -.39919 

107 - 43430 

192 44821 

195 4482t.  44822, 44824 

229 44467 

571 39308.  42496. 42830 

575 -..42496 

'  vw  I  ••••■••■■■■■■•••«•«■•••••  ■•••••••^^^9^0 

1220 , .40548 

1312 _ -..39143 


50CFR 

2 40301 

•  ■  ••••••••••■•••■••••••■•■••■••■■•■■■■■'vO V  £  I 

18 42805 

20 .43314.  43318,  45020 

23 43405 

100 40459.  40461 

204 39248 

210-. 39271 

216 — 39271 

217 42809.  44780 

222..-. 43721 

227 42809,  44780 

250 39271 

270 39271 

285 42469 

301 39663,  40227,  43563 

380 43062 

604 39271 

625 40113 

640 41828 

661 39991,  40302,  42469, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabinty  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Tlie  Code  of  Federal  Regulations  is  sold  t>y 
tfie  Superintendent  of  Documents.  Prices  of 
new  bo6ks  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21 CFR  Part  522 

Implantation  or  lnjectal>l«  Dosage 
Form  New  Animal  Drugs;  Ivermectin 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.  The  supplement 
provides  for  subcutaneous  use  of 
ivennectin  injection  as  an  antiparasitic 
in  ranch-raised  foxes. 
EFFECTIVE  DATE:  August  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-1643. 
SUPPLEMENTARY  WFORMATKM:  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co..  Inc..  P.O.  Box  2000. 
Rahway.  N)  07065,  is  sponsor  of  NADA 
128-409  which  provides  for  the  use  of 
Ivomec®  Injection  (ivermectin)  as  an 
antiparasitic  for  hcwses.  cattle,  reindew. 
and  swine.  The  supplement  provides  for 
use  of  0.27  percent  ivermectin  as  an 
antiparasitic  for  treatment  and  control  of 
ear  mites  {Otodectes  cynoUs)  in  ranch- 
raised  foxes.  Approval  is  based  in  part 
on  data  and  information  in  Public 
Master  File  (PMF)  5307  established 
under  the  National  Research  Support 
Project  No.  7  (NRSP-7)  (formerly  the 
Interregional  Research  Project  No.  4  (IR- 
4)).  Northcentral  Region.  Michigan  State 
University.  East  Lansing.  MI  48824.  The 
supplemental  NADA  is  approved  as  of 
July  13. 1995.  and  the  regiilations  are 


amended  in  §  522.1192  (21  CFR 
522.1192)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  siunmary.  Also, 
the  heading  of  §  522.1192  is  amended  to 
read  "Ivermectin  injection." 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  efiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)tF)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplement  does  not  qualify  for 
marketing  exclusivity  because  the 
supplement  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the' Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

List  of  Snblects  in  21  CFR  Part  522 

Animal  drugs 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522-IMPLANTATK)N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1192  is  amended  by 
revising  the  section  heading,  the 


heading  for  paragraph  (a)(3),  and  by 
adding  new  paragraph  (d)(5)  to  read  as 
follows: 

§522.1192    Ivermectin  injectton. 

(a)  *  •  • 

(3)  Piglets  70  pounds  or  less  and 
ranch-raised  foxes.  *  *  * 

***** 

(d)  •  •  • 

(5)  Ranch-raised  foxes,  (i)  Amount. 
200  micrograms  per  kilogram  body 
weight.  Repeat  in  3  weeks. 

(ii)  Indications  for  use.  For  treatment 
and  control  of  ear  mites  [Otodectes 
cynotis). 

(iii)  Limitations.  For  subcutaneous  use 
only.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  parasitism. 

Dated:  August  14, 1995. 
St^hen  F.  Sundktf, 

Director.  Center  for  Veterinary  Medicine. 
[PR  Doc.  9S-21454  Filed  8-29-95;  8:45  am] 
BILUNO  OOOC  41M-ei-F 

21  CFR  Part  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Gentamidn  Sulfate 
Intrauterine  Solution 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
dirug  application  (ANADA)  filed  by 
Macleod  Pharmaceuticals.  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  gentamicin  solution  for  control 
of  bacterial  infections  of  the  uterus 
(metritis)  of  horses  and  as  an  aid  in 
improving  conception  in  mares  with 
uterine  infections  caused  by  bacteria 
sensitive  to  gentamicin. 

EFFECTIVE  DATE:  August  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (^FV-llO).  Food  and  Drug 
Administration.  7500  Standish  PL; 
Rockville.  MD  20855.  301-594-1612. 
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SUPPLEMENTARY  INFORMATION:  Macleod 
Pharmaceuticals,  Inc.,  2600  Canton  Ct., 
Fort  Collins,  CO  80525,  is  the  sponsor 
of  ANADA  200-115,  which  provides  for 
the  use  of  a  generic  gentamicin  solution 
(100  milligrams/milliter  (mg/mL))  for 
control  of  bacterial  infections  of  the 
uterus  (metritis)  in  horses  and  as  an  aid 
in  improving  conception  in  mares  with 
uterine  infections  caused  by  bacteria 
sensitive  to  gentamicin. 

Approval  of  ANADA  200-115  for 
Macleod  Pharmaceuticals'  gentamicin 
sulfate  solution  (100  mg/mL  gentamicin) 
is  as  a  generic  copy  of  Schering's 
Gentocin®  Solution  (lOOmg/mL 
gentamicin)  in  NADA  046724.  The 
ANADA  is  approved  as  of  July  21, 1995, 
and  the  regulations  are  amended  in  21 
CFR  529.1044a  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(u)  (21 
CFR  514.11(e)(2){ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday, 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  529  is  amended  as  follows: 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority.  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§  529.1044a    (Aman<tod] 

2.  Section  529.1044a  Gentamicin 
sulfate  intrauterine  solution  is  amended 


in  paragraph  (b)  by  removing  "000061, 
057561,  and  000856"  and  adding  in  its 
place  "000061, 000856,  057561,  and 
058711". 

Dated:  August  14, 1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  95-21455  Filed  8-29-95;  8:45  ami 

BILUNG  COOC  4iaO-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  91 

P)bclcet  No.  FR  3611-F-10] 

Consolidated  Submission  for 
Community  Planning  and  Development 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  As  part  of  HDD's  effort  to 
consolidate  and  streamline  submission 
requirements  for  the  four  formula  grant 
programs,  the  Department  published  in 
the  Federal  Register  on  January  5, 1995, 
a  final  rule  that  consolidated  into  a 
single  submission  the  planning  and 
application  aspects  of  the  Department's 
Community  Development  Block  Grant 
(CDBG),  Emergency  Shelter  Grant  (ESG). 
HOME  Investment  Partnerships 
(HOME),  and  Housing  Opportvmities  for 
Persons  with  AIDS  (HOPWA)  programs. 
The  purpose  of  this  rule  is  to  make  an 
amendment  to  the  deadline  for 
submission  of  the  Consolidated  Plan  in 
order  to  receive  Commimity 
Development  Block  Grant  funds. 
EFFECTIVE  DATE:  September  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Broughman,  Director,  Office  of 
Block  Grant  Assistance,  Office  of 
Commimity  Planning  and  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-7000.  telephone  (202)  708- 
3587  (voice)  or  (202)  708-2565  (TDD). 
(These  are  not  toll-free  numbers.)  Copies 
of  this  amendment  will  be  made 
available  on  tape  or  large  print  for  those 
with  impaired  vision  that  request  them. 
They  may  be  obtained  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  On 
January  5, 1995  (60  FR  1878),  the 
Department  published  in  the  Federal 
Register,  a  final  rule  that  consolidated 
into  a  single  submission  the  planning 
and  application  aspects  of  the 


Department's  Community  Development 
Block  Grant  (CDBG),  Emergency  Shelter 
Grant  (ESG),  HOME  Investment 
Partnerships  (HOME),  and  Housing 
Opportunities  for  Persons  with  AIDS 
(HOPWA)  programs.  The  purpose  of  this 
rule  is  to  make  an  amendment  to  the 
deadline  for  submission  of  the  ,-' 

Consolidated  Plan  in  order  to  receive 
Community  Development  Block  Grant 
fimds. 

The  regulation  requires  jiuisdictions 
to  align  the  program  years  for  the  four 
formula  programs  and  to  submit  the 
Consolidated  Plan  45  days  before  the 
start  of  the  program  year  instead  of  the 
30  days  previously  recommended  for 
submission  of  the  CDBG  Final 
Statement.  The  final  date  for  submission 
of  all  Consolidated  Plans  was 
established  as  August  16.  The  final  date 
previously  estabUshed  for  submission  of 
all  CDBG  final  statements  had  been  the 
first  working  day  in  September.  To 
provide  maximum  flexibility  during  this 
transition  period,  HUD  is  amending  the 
Consolidated  Plan  rule  to  permit  the 
submission  of  the  Consolidated  Plan  for 
Fiscal  Year  1995  to  be  made  not  later 
than  September  30,  1995. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  imnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 

In  this  case,  HUD  finds  that 
publishing  this  rule  providing  for  a  new 
consolidated  plan  deadline  for  FY  1995 
for  public  comment  would  be 
impracticable  and  contrary  to  the  public 
interest.  Maximum  flexibility  in 
submitting  consolidated  plans  during 
this  first  year  of  transition  following 
pubhcation  of  the  final  rule  establishing 
the  consolidated  plan  is  in  the  public 
interest.  The  time  necessary  to  allow  for 
public  comment  would  preclude  the 
possibility  of  making  the  rule  effective 
before  the  extended  deadline  date  of 
September  30,  1995.  It  would  be 
impracticable,  therefore,  to  extend 
greater  flexibiUty  to  grantees  if  a  public 
comment  period  was  provided  before 
the  rule  takes  effect. 

Other  Matters 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30. 1993. 
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Any  changes  made  in  this  final  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
ofiSce  of  the  Department's  Rules  Docket 
Clerk.  Room  10276,  451  Seventh  Street, 
SW.,  Washington.  DC 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  Was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  in  connection 
with  the  development  of  the  January  5, 
1905  rule.  The  Finding  of  No  Significant 
Impact  remains  applicable  to  this  rule, 
and  is  available  for  pubUc  inspection 
and  copying  Monday  through  Friday, 
7:30  a.m.  until  5:30  p.m.  in  the  office  of 
the  Rules  Docket  Qerk.  Office  of 
General  Counsel,  room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  May  8, 1995 
(60  FR  23368)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  imder  the  Order.  The  change 
made  by  this  rule  increases  flexibility 
for  jurisdictions  during  the  FY  1995 
transition  year. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs,  as  those  policies  relate  to 
fiasnily  concerns,  will  result  from 
promulgation  of  this  rule. 

List  of  Subjects  in  24  CFR  Part  91 

Grant  programs — Indians, 
Homeownership,  Low  and  moderate 
income  housing.  Public  housing. 

Accordingly,  24  CFR  part  91  is 
amended  as  follows: 


PART  91— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  432  U.S.C.  3535(d),  3601-3619, 
5301-5315, 11331-11388, 12701-12711, 
12741-12756,  and  12901-12912. 

2.  In  §  91.15,  paragraph  (a)(2)  is 
amended  to  read  as  follows: 

191.15    Submission  date 

(a)  *  •  * 

(2)  In  no  event  will  HUD  accept  a 
submission  earlier  than  November  15  or 
later  than  August  16  of  the  Federal  fiscal 
year  for  which  the  grant  funds  are 
appropriated,  except  for  Fiscal  Year 
1995  in  which  HUD  will  accept  a 
submission  no  later  than  September  30, 
1995.  (Failure  to  submit  the  plan  by 
August  16  will  automatically  result  in  a 
loss  of  the  CDBG  funds  to  which  the 
jurisdiction  would  otherwise  be 
entitled,  except  for  Fiscal  Year  1995). 
•        *        •        *        • 

Dated:  August  25, 1995. 
Kaniwdi  C  WilUuns, 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

(FR  Doc  95-21587  Filed  8-29-95;  8:45  am] 
BtLUNQ  CODC  4t1»-«-P 


DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  100 

[CGO02-«5-011] 

RiN2115-AE4e 

Special  Local  Ragulations;  Ducks  on 
tha  Ohio;  Ohio  RIvar  Mfla  792.0-793.0 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  DucIils  on  the  Ohio 
which  will  be  held  on  the  Ohio  River 
near  Evansville,  Indiana  on  September 
9, 1995.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  the  event.  The  regulation  will 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators,  participants  and  through 
traffic. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  1  p.m.  to  4  p.m.  local  time 
on  September  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.O.  Jaczinski,  Chief.  Boating 
Affairs  Branch,  Second  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
Missouri  63103-2832.  The  telephone 
number  is  (314)  539-3971,  fax  (314) 
539-2685. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  J.O.  Jaczinski.  Project  Officer, 
Second  Coast  Guard  Ehstrict,  Boating 
Safety  Division,  and  LT  S.  Moody, 
Proj^  Attorney,  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
sponsor's  late  submission  of  the  regatta 
application  left  insufficient  time  to 
publish  a  notice  of  proposed  rulemaking 
in  advance  of  the  scheduled  event.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a  \ 

regulation  immediately. 

Bacltground  and  Purpose 

The  Ducks  on  the  Ohio  consists  of  a 
duck  race.  The  show  will  begin  at  1  p.m. 
local  time  on  September  9, 1995  and 
will  end  at  4  p.m.  local  time.  In  order 
to  provide  for  the  safety  of  spectators 
and  ]}articipants,  and  for  the  safe 
passage  of  through  traffic,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  regulated  area.  The  river  wiU  be 
closed  during  part  or  all  of  the  effective 
period  to  all  vessel  traffic  except  official 
regatta  vessels  and  patrol  craft.  These 
regulations  are  issued  pursuant  to  33 
U.S.C.  1233  and  33  CFR  100.35. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  S(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  pohdes  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  of  the 
event's  short  duration. 

Federalism  Asessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  regulation 
does  not  raise  sufficient  federaUsm 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654;  July  29, 1994) 
this  rule  is  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Patt  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35.T02-046  is 
added,  to  read  as  follows: 

S100.35-T02-04«    Ohio  River  near 
Evaiwville,  Indiana 

(a)  Regulated  area.  Ohio  River  mile 
792.0  to  793.0. 

(b)  Special  local  regulations.  (1) 
Except  for  official  regatta  vessels  and 
patrol  craft  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  permission  of  the  Patrol 
Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  Marine  Safety 
Office,  L.ouisville,  Kentucky  and  may  be 
contacted,  during  the  event,  on  channel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  T^e  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  Ufe  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 


to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  this  section  at 
the  conclusion  of  the  marine  event  if 
earUer  than  the  aimounced  termination 
time. 

(c)  Effective  date.  This  section  is 
effective  from  1  p.m.  to  4  p.m.  local  time 
on  September  9, 1995. 

Dated:  August  17, 1995. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Ckxist  Guard,  Commander, 
Second  Coast  Guard  District. 

(FR  Doc.  95-21550  Filed  a-29-95;  8:45  am] 

BtLUNQ  CODE  4«10-14-M 


33  CFR  Part  100 
[CQO02-05-0iq 
RIN  2115-AE46 

Special  Local  Regulations;  Alrshow  on 
the  River;  Lower  Missiaslppi  River  Mile 
734.5-737.0 

AOENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regiilation  is 
being  adopted  for  the  Airshow  Sn  the 
River  which  will  be  held  on  the  Lower 
Mississippi  River  near  Memphis, 
Tennessee  on  September  2, 1995.  This 
regiilation  is  needed  to  control  vessel 
traffic  in  the  immediate  vicinity  of  the 
event.  The  regulation  will  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators,  participants 
and  through  traffic. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  2  p.m.  to  6  p.m.  local  time 
on  September  2. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.O.  Jaczinski,  Chief,  Boating 
Affairs  Branch,  Second  Coast  Guard 
District,  1222  Spruce  Street,  St..  Louis. 
Missouri  63103-2832.  The  telephone 
niunber  is  (314)  539-3971,  fax  (314) 
539-2685. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  J.O.  Jaczinski,  Project  Officer, 


Second  Coast  Guard  District,  Boating 
Safety  Division  and  LT  S.  Moody, 
Project  Attorney,  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
sponsor's  late  submission  of  the  regatta 
application  left  insufficient  time  to 
publish  a  notice  of  proposed  rulemaking 
in  advance  of  the  scheduled  event.  The 
Coast  Guard  deems  it  to  be  in  the 
pubUc's  best  interest  to  issue  a  rule 
immediately. 

Background  and  Purpose 

The  Airshow  on  the  River  consists  of 
an  aircraft  fly-by  and  acrobatics  show. 
The  event  will  begin  at  2  p.m.  local  time 
on  September  2, 1995  and  will  end  at 
6  p.m.  local  time.  In  order  to  provide  for 
the  safety  of  spectators  and  participants, 
and  for  the  safe  passage  of  through 
traffic,  the  Coast  Guard  will  restrict 
vessel  movement  in  the  regulated  area. 
The  river  will  be  closed  during  part  or 
all  of  the  effective  period  to  all  vessel 
traffic  except  official  regatta  vessels  and 
patrol  craft.  These  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
100.35. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  imder 
the  regulatory  policies  and  procedures 
of  the  Depardnent  of  Transportation 
(DOT)  (44  FR  11040,  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary 
because  of  the  event's  short  duration. 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  section  2.B.2.C  of 
Commandant  Instruction  Ml 6475. IB, 
(as  revised  by  59  FR  38654;  July  29, 
1994)  this  rule  is  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1 00— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35.T02-O61  is 
added,  to  read  as  follows: 

S 1 00.3S-T02-061    Loww  MiMiMippi  RIvM^ 
nMf  Memphis,  Tennaaiea. 

(a)  Regulated  Area.  L.  Mississippi 
River  mile  734.5-737.0 

(b)  Special  local  regulations.  (1) 
Except  for  official  regatta  vessels  and 
patrol  craft  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  permission  of  the  Patrol 
Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  Marine  Safety 
Office  Memphis,  Tennessee  and  may  be 
contacted,  during  the  event,  on  channel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  TTie  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area. 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Termmate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  life  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  even  is  not 
being  conducted  and  the  transit  can  be 
completed. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signd  the  operator  of 


any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  this  section  at 
the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  date.  This  section 
becomes  effective  from  2  p.m.  to  6  p.m. 
local  time  on  September  2, 1995. 

Dated:  August  17, 1995. 
Paul  M.  Blayney, 

ReSr  Admiral,  U.S.  Coast  Guard,  Commander, 

Second  Coast  Guard  District. 

(FR  Doc.  95-21551  FUed  8-29-95;  8:45  am] 

BHJJNG  CODE  4ail>-14-M 


33  CFR  Part  100 

[COD  09-9&-O25] 

Special  Local  Regulation;  NFBRA  Red 
Dog  Kilo  Time  Trials,  Niagara  River, 
Tonawanda,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  NFBRA  Red  Dog 
Kilo  Time  Trials.  This  event  will  be 
held  on  the  Niagara  River,  Tonawanda, 
NY,  on  September  23, 1995.  The  NFBRA 
Red  Dog  Kilo  Time  Trials  will  have  an 
estimated  40-45  offshore  race  boats 
racing  a  closed  course  race  on  the 
Niagara  River,  Tonawanda  Channel, 
which  could  pose  hazards  to  navigation 
in  the  area.  This  regulation  will  restrict 
general  navigation  on  the  Niagara  River, 
Tonawanda  Channel,  between 
Tonawanda  Channel  Buoy  31  to 
approximately  Vz  mile  southwest  of 
Twomile  Creek,  and  is  needed  to 
provide  for  the  safety  of  life,  limb,  and 
property  on  navigable  waters  during  the 
event. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  10:30  a.m.  until  5  p.m. 
September  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yimker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Room 
2083, 1240  East  Ninth  Street,  Cleveland, 
Ohio,  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 


pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  August  7,  1995,  and  there  was  not 
sufficient  time  remaining  to  pubUsh  a 
proposed  final  rule  in  advance  of  the 
event.  The  Coast  Guard  has  decided  to 
proceed  with  a  temporary  rule  for  this 
year's  event  and  publish  a  NPRM,  as 
part  of  the  Great  Lakes  annual  marine 
events  list,  prior  to  next  year's  event. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Junior  Grade  B)rron  D. 
Willeford,  Project  Officer,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  and 
Lieutenant  Charles  D.  Dahill,  Project 
Attorney,  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  NFBRA  Red  Dog  Kilo  Time  Trials 
will  be  held  on  the  Niagara  River, 
Tonawanda  Channel,  Tonawanda,  NY 
on  September  23, 1995.  This  event  will 
have  an  estimated  40-45  offshore  race 
boats  racing  a  closed  course  race  on  the 
Niagara  River,  Tonawanda  Chaimel, 
which  could  pose  hazards  to  navigation 
in  the  area.  The  effect  of  this  regulation 
will  be  to  restrict  general  navigation  on 
the  Niagara  River,  Tonawanda  Channel, 
between  Tonawanda  Channel  Buoy  31 
to  approximately  V2  mile  southwest  of 
Twomile  Creek,  for  the  safety  of 
spectators  and  participants.  This 
regulation  is  necessary  to  ensure  the 
protection  of  Ufe,  Umb,  and  property  on 
navigable  waters  during  this  event.  Any 
vessel  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station 
Buffalo,  NY). 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  Part  100. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Enviroimient 

The  Coast  Guard  is  conducting  an 
environmental  analysis  for  thiVevent 
pursuant  to  section  2.B.2.C  of  Coast 
Guard  Commandant  Instruction 
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M16475.1B,  and  the  Coast  Guard  Notice 
of  final  agency  procedures  and  policy 
for  categorical  exclusions  found  at  (59 
FR  38654,  July  29, 1994). 

Economic  Assessment  and  Certification 

This  regxilation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  t    Jcies  and 
procediues  of  the  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  etseq. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Tenqwrary  Regulation 

In  consideration  of  the  foregoing,  part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Antfaoritf:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35  T09-025  is 
added  to  read  as  follows: 

f100^T(M-02S    NFBRA (tod Dog KNo 
TInw  Trials,  Ntogara  Rhrar,  Tonw— nd«,  NY 

(a)  Regulated  area.  That  portion  of  the 
Niagara  River,  Tonawanda  Channel, 
between  Tonawanda  Channel  Buoy  31 
to  approximately  ^/anile  southwest  of 
Twomile  Creek  along  a  line  drawn  from 
43"00'45"  N  078»55'06"  W  to  43»00'28" 
N  078"»54'56"  W  (Sipco  Oil  Company). 
(NAD  83). 

(b)  Special  local  regulation.  This 
section  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  Commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Buffalo,  NY).  The  Patrol  Commander 


may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  bom  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failiure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life.  limb,  or  property. 

(6)  All  persons  in  the  area  shaU 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date:  This  section  is 
effective  from  10:30  a.m.  until  5  pjn.  on 
September  23, 1995,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Group  Commander  Bufialo,  NY. 

Dated:  August  17. 1995. 
Paul  J.  Phita, 

Captain,  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District  Acting. 
(FR  Doc.  95-21560  Filed  &-29-95;  8:45  am] 

MUMQ  OOOE  4*10-14^ 


33  CFR  Part  165 

[CQO  07-«6-064] 

RIN2115-AE84 

Regulated  Navigation  Area:  Atlantic 
Ocean,  Charleston.  SC 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  regulated  navigation  area 
in  the  territorial  waters  of  the  United 
States  ofEshore  from  Charleston,  South 
Carolina.  The  area  is  needed  to  protect 
federal  interests  in  the  sunken 
submarine  CSS  HUNLEY,  bom  any 
unauthorized  activity  that  may  disturb 
the  site. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  noon  on  August  11. 
1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Michael  Millar,  Chief  of  Maritime 
Safety,  U.S.  Coast  Guard  Marine  Safety 
Office,  Charleston,  SC  29401,  (803)  724- 
7683. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  remains  of  the  CSS  HUNLEY.  a 
submarine  sunk  off  the  coast  of 
Charleston.  South  Carolina  in  1864, 
have  been  located  near  the  site  of  the  . 
sunken  vessel  USS  HOUSATONIC,  die 
vessel  sunk  by  the  CSS  HUNLEY  during 
the  Civil  War.  In  order  to  prevent 
damage  to  the  submarine,  looting  or 
unauthorized  salvage,  a  regulated 
navigation  area  is  needed  to  protect  the 
vessel,  considered  property  of  the 
United  States  government,  from  being 
distxnbed. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
pubUcation.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  woidd  be  contrary  to  the 
public  interest  because  immediate 
action  is.  necessary  to  protect  the 
submarine  from  damage  and  looting  due 
to  unauthorized  activity. 

Regulatory  Evaluatitm 

<This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

Hiis  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  ~^ 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M1647S.1B. 
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this  rule  Is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— (AIMENDED] 

1.  The  authority  citation  for  part  165 
canttnues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.0S-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.714  is  added  to  read 
as  follows: 


I16S.714    RegutaMd 
Allenlic  Ooeen, 


Navigation  Arse; 
.8C 


(a)  Location.  The  folloMring  area  is  a 
Regulated  Navigation  Area:  A  trapezoid 
at  the  water  surface,  and  the  entire 
water  column  from  surface  to  seabed 
inclusive  of  the  vessel,  boimded  by  the 
following  four  coordinates: 


Latitude 

Longitude 

West- 

32»42'56"  N 

79«47'34"  W 

em 

boun- 

dary. 

• 

South- 

32»42'32"N 

79»46'42"  W 

ern 

boun- 

dvy. 

Eastern 

32»43^"N 

79«45^7"  W 

boun- 

dary. 

North- 

32«43'56"  N 

79»46'08"  W 

Doun- 

dary. 

[NAD  83) 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  all  vessels  and  persons  are 
prohibited  from  anchoring,  diving, 
lajring  cable  or  conducting  salvage 
operations  in  this  zone  except  as 
authorized  by  the  Captain  of  the  Port. 

Dated:  August  11. 1995. 
R.  T.  Rub,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  95-21553  Filed  8-29-95;  6:45  am] 
MUMQ  COOC  4Sie-14-H 


33  CFR  Part  165 

[COD01-95-129] 
RIN2115-AA97 

Safety  Zone:  Brick  Summarfast 
Flreworiia,  Metadeconk  River,  Bricks 
NJ 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
August  31. 1^5.  from  8  p.m.  until  10 
p.m.,  for  the  Brick  Summerfest 
fireworks  display  located  in  the 
Metedeconk  River.  Brick,  New  Jersey. 
This  safety  zone  closes  all  waters  of  the 
Metedeconk  River  within  a  300  yard 
radius  bom  the  center  of  the  fireworks 
platform  located  on  Windward  Beach^ 
Brick,  New  Jersey. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  31, 1995,  fit>m  8  p.m.  until  10 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Coast  Guard  Captain  of 

the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York.  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Inibrmadon 

The  drafters  of  this  regulation  are 
LTJG  K.  Messenger,  Project  Manager, 
Coast  Guard  Group  New  York  and  CDR 
J.  Stieb,  Project  Attorney.  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
pubUshed  for  this  regulation.  Good 
cause  exists  for  not  pubUshing  an 
NPRM.  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  pubUcation.  Due  to  the  date 
this  appUcation  was  received,  there  was 
insufficient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest.  Adequate  measures 
are  being  taken  to  ensure  mariners  are 
made  aware  of  this  regulation. 
Notification  of  this  rule  will  be 
published  in  the  First  Coast  Guard 
District's  Local  Notice  to  Mariners,  and 
announced  via  Safety  Marine 
Infonnadon  Broadcasts. 


Background  and  Purpoee 

The  Brick  Township  Chamber  of 
Commerce  submitted  an  AppUcation  for 
Approval  of  Marine  Event  for  a 
fireworks  program  on  Windward  Beach 
in  the  Metedeconk  River.  This 
regulation  estabUshes  a  temporary  safety 
zone  in  the  waters  of  the  Metedeconk 
River  on  August  31. 1995,  from  8  p.m. 
until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port  New  York.  This 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  the  Metedeconk 
River  within  a  300  yard  radius  of  the 
fireworks  platform  located  on  the  "T 
dock"  pier,  on  Windward  Beach.  Brick, 
New  Jersey,  in  the  approximate  position 
40»03'25"  N  latitude.  074''06'47"  W 
longitude  (NAD  1983).  It  is  needed  to 
protect  mariners  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

Regulatory  Evaluation 

This  r^ulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the 
Metedeconk  River,  off  of  Windward 
Beach,  to  vessel  traffic  on  August  31, 
1995,  from  8  p.m.  until  10  p.m..  unless 
extended  or  termination  sooner  by  the 
Captain  of  the  Port,  New  York.  No 
commercial  vessels  are  known  to  transit 
this  river.  Although  this  regiUation 
prevents  vessel  ti^c  from  transiting 
through  the  portion  of  the  Metedeconk 
River  affected  by  the  safety  zone,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  The 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  mariners  can 
transit  past  the  safety  zone  to  the  south 
of  the  affected  area;  and  the  extensive, 
advance  advisories  that  wiU  be  made. 

Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
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must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 
Section  3  of  the  Small  Business  Act  (IS 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Collection  of  Information 

This  regiilation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  suffident 
fisderaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  imder  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29, 1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documoitation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  Under  the  National 
Environmental  Policy  Act,  the  approval 
of  the  permit  for  marine  event  for  this 
event  is  a  federal  action  which  is 
categorically  excluded  in  accordance 
with  section  2.B.2.e(35)(h)  of 
Commandant  Instruction  M16475.1B,  as 
amended,  July  29, 1994.  This  fireworks 
display  lasts  less  than  30  minutes  and 
is  expected  to  involve  less  than  200 
spectator  craft. 

List  of  Subjects  in  33  CFR  Part  16S 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 


PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows 

Autlioritj:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g},  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-129  is 
added  to  read  as  follows: 

S16S.T01-129    SafMy  Zone;  Brick 
SummarfMt  Fkmworks,  IMadeeonk  River, 
Bride,  New  Jeraey. 

(a)  Location.  All  waters  of  the 
Metedeconk  River  within  a  300  yard 
radius  of  the  fireworks  platform  located 
on  the  "T  dock"  pier,  on  Windward 
Beach,  Brick,  New  Jersey,  in  the 
approximate  position  40'*03'25"  N 
latitude,  074°06'47"  W  longitude  (NAD 
1983). 

(b)  Effective  period.  This  section  is  in 
effiact  on  August  31, 1995,  fix)m  8  pjn. 
until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply  to  this  safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  persoimel  ' 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  hght,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  19. 1995. 
J.  Rutkovakjr, 

Commander,  U.S.  Coast  Guard.  Captain  of 

tits  Port  New  York,  Acting. 

(FR  Doc.  95-21561  Filed  8-29-95;  8:45  am) 

■HJJNO  CODE  4*10-14-M  ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[GA-033-1-7037a;  |eRL-5276-1] 

Approval  and  Promulgation  of 
Implementation  Plane  Georgia: 
Approval  of  Revisione  to  Minor  Source 
Permit  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Georgia  State  Implementation  Plan 
(SIP)  to  allow  the  State  of  Georgia  to 
issue  Federally  enforceable  state 
operating  permits  (FESOP).  On  March 
15, 1995,  the  State  of  Georgia  through 


the  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division  (EPD)  submitted  a  SIP  revision 
fulfilling  the  requirements  necessary  for 
a  state  raSOP  program  to  become 
Federally  enforceable.  In  order  to  extend 
the  Federal  enforceability  of  Georgia's 
FESOP  program  to  hazardous  air 
pollutants  (HAP),  EPA  is  also  approving 
Georgia's  FESOP  program  pursuant  to 
section  112  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA)  so  that  the 
State  may  issue  FESOP  for  HAP, 
DATES:  This  final  rule  will  be  effective 
October  30, 1995  unless  adverse  or 
critical  comments  are  received  by 
September  29. 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Yolanda  Adams,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  doamients  relative  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE.  Atlanta,  Georgia 
30365. 
Air  Protection  Branch,  Environmental 
Protection  Division,  Georgia 
Department  of  Natural  Resoim:es, 
4244  International  Parkway,  Suite 
120,  Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Adams.  Air  Programs  Branch, 
Air,  Pesticides  k  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365.  The 
telephone  number  is  404/347-3555 
X4149.  Reference  file  GA033-01-7037. 
SUPPLEMENTARY  INFORMATION:  On  March 
15, 1995,  the  State  of  Georgia  through 
the  EPD  submitted  a  SIP  revision 
designed  to  make  certain  permits  issued 
under  Georgia's  existing  minor  source 
operating  permit  program  Federally 
enforceable  pursuant  to  EPA 
requirements  as  specified  in  a  Federal 
Roister  document,  "Requirements  for 
the  preparation,  adoption,  and  submittal 
of  implementation  plans;  air  quality, 
new  source  review;  final  rules."  (see  54 
FR  22274,  Jime  28, 1989).  The  State  will 
continue  to  issue  permits  which  are  not 
Federally  enforceable  under  its  existing 
minor  source  operating  permit  rules  as 
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it  has  done  in  the  past.  The  SIP  revision 
which  is  the  subject  of  today's 
rulemaking  adds  additional 
requirements  to  the  State's  current 
minor  source  operating  permit  program 
Which  allows  the  State  to  issue 
Federally  enforceable  operating  permits, 
and  provides  for  the  issuance  of  generic 
operating  permits.'  This  voluntary  SIP 
revision  allows  EPA  and  citizens  under 
the  CAA  to  enforce  terms  and 
conditions  of  Georgia's  FESOP  program. 
Operating  permits  that  are  issued  under 
the  State's  FESOP  program  that  is 
approved  into  the  State  SIP  and  under 
section  112(1)  will  provide  Federally 
enforceable  limits  to  an  air  pollution 
soiutie's  potential  to  emit.  Limiting  of  a 
source's  potential  to  emit  through 
Federally  enforceable  operating  permits 
can  affect  a  source's  applicability  to 
Federal  regulations  sudh  as  title  V 
operating  permits,  New  Source  Review 
(NSR)  preconstruction  permits, 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  Federal  air  toxics 
requirements  mandated  imder  section 
112  of  the  CAA. 

In  the  aforementioned  June  28, 1989, 
Federal  Register  document,  EPA  listed 
five  criteria  necessary  to  make  a  State's 
minor  source  operating  permit  program 
Federally  enforceable  and,  therefore, 
approvable  into  the  SIP.  This  revision 
satisfies  the  five  criteria  for  Federal 
enforceability  of  the  State's  FESOP 
program. 

The  first  criteria  for  a  state's  operating 
permit  program  to  become  Federally 
enforceable  is  that  the  permit  program 
that  the  state  wishes  to  be  Federally 
enforceable  must  be  approved  into  the 
SIP.  On  March  15. 1995.  the  Stete  of 
Georgia  submitted  through  the  EPD  a 
SIP  revision  designed  to  meet  the  five 
criteria  for  Federal  enforceability. 
Today's  action  will  approve  these 
regulations  into  the  Georgia  SIP, 
thereby,  meeting  the  first  criteria  for 
Federal  enforceability. 

The  second  criteria  for  a  state's 
operating  permit  program  to  become 
Federally  enforceable  is  that  the 
regulations  approved  into  the  SIP 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits.  Georgia's 
regulations  meet  this  criteria  in  Rule 
391-3-1-.03,  subsections  {2)(g)  and 
(12)(a),  by  requiring  that  tmder  penalty 
of  law,  the  holder  of  any  Air  Quality 
Permit  must  adhere  to  the  terms, 
limitations,  and  conditions  of  that 
permit  and  subsequent  revisions  of  that 


'A  generic  pennit  is  a  stngle  operating  p>ennil 
that  establishes  terms  and  conditions  that  must  be 
complied  with  by  all  sources  subject  to  that  pennit. 


permit.  Hence,  the  second  criteria  for 
Federal  enforceabiUty  is  met. 

The  third  criteria  necessary  for  a 
state's  operating  permit  program  to  be 
Federally  enforceable  is  that  the  state 
operating  permit  program  require  that 
all  emissions  limitations,  controls,  and 
other  requirements  imposed  by  such 
permits  will  be  at  least  as  stringent  as 
any  other  applicable  limitations  and 
requirements  contained  in  the  SIP  or 
enforceable  under  the  SIP,  and  that  the 
program  may  not  issue  permits  that 
waive,  or  make  less  stringent,  any 
limitations  or  requirements  contained  in 
or  issued  pursuant  to  the  SIP,  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  imder  sections 
111  and  112  of  the  Act).  Georgia 
satisfies  this  criteria  in  Rule  391-3-1- 
.03,  subsection  (2)(c)  by  stating  that  an 
operating  permit  will  be  issued  upon 
evidence  of  compliance  with  the 
provisions  of  the  Act  and  the  rules  and 
regulations  promulgated  thereunder. 
Said  permit  shall  specify  the  conditions 
under  which  the  fecihty  shall  be 
operated  in  order  to  comply  with  the 
Act  and  rules  and  regulations.  As  a 
condition  for  the  issuance  of  an 
operating  permit,  Georgia  may  require 
the  appUcant  to  conduct  performance 
tests  and  monitoring  and  provide 
reports  concerning  operations,  to 
demonstrate  compliance  with  the  Act 
and  the  rules  and  regulations,  Therefore, 
this  subsecticHi  of  Georgia's  permits  rule 
satisfies  the  third  criteria  for  Federal 
enforceability. 

The  fourth  criteria  for  a  state's 
operating  permit  program  to  become 
Federally  enforceable  is  that  limitations, 
controls,  and  requirements  in  the 
operating  permits  are  quantifiable,  and 
otherwise  enforceable  as  a  practical 
matter.  Georgia's  Rule  391-3-1-.03, 
subsections  (2)(h)  and  (12)(b).  requires 
that  the  limitations,  controls,  and 
requirements  in  Federally  enforceable 
operating  permits  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter.  Therefore,  the 
Georgia  FESOP  program  satisfies  the 
fourth  criteria  for  Federal  enforceability. 

The  fifth  criteria  for  a  state's  operating 
permit  program  to  become  Federally 
enforceable  is  to  provide  EPA  and  the 
public  with  timely  notice  of  the 
proposal  and  issuance  of  such  permits, 
and  to  provide  EPA,  on  a  timely  basis, 
with  a  copy  of  each  proposed  (or  draft) 
and  final  permit  intended  to  be 
Federally  enforceable.  This  process  also 
must  provide  for  an  opportunity  for 
public  comment  on  the  permit 
applications  prior  to  issuance  of  the 
final  permit.  Rule  391-3-1-.03, 
subsections  (2)(i)  and  (12)(c),  states  that 
prior  to  the  issuance  of  any  Federally 


enforceable  operating  permit.  EPA  and 
the  pubUc  will  be  notified  and  given  a 
chance  for  comment  on  the  draft  permit. 
EPA  notes  that  any  permit  which  has 
not  gone  through  an  opportunity  for 
public  comment  and  EPA  review  under 
the  Georgia  FESOP  program  will  not  be 
Federally  enforceable. 

In  addition  to  requesting  approval 
into  the  SIP,  Georgia  has  also  requested 
approval  of  its  FESCH*  program  under 
section  112(1)  of  the  Act  for  the  purpose 
of  creating  Federally  enforceable 
limitations  on  the  potential  to  emit  of 
HAP  through  the  issuance  of  Federally 
enforceable  state  operating  permits. 
Approval  under  section  112(1)  is 
necessary  because  the  proposed  SIP 
approval  discussed  above  only  extends 
to  the  control  of  criteria  pollutants. 

EPA  beUeves  that  the  nve  approval 
criteria  for  approving  FESOP  programs 
into  the  SIP,  as  specified  in  the  June  28, 
1989,  Federal  Register  document,  are 
also  appropriate  for  evaluating  and 
approving  the  programs  under  section 
112(1).  The  June  28, 1989,  document 
does  not  address  HAP  because  it  was 
written  prior  to  the  1990  amendments  to 
section  112,  not  because  it  estabUshes 
requirements  unique  to  criteria 
pollutants. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989,  document,  a  FESOP 
pro-am  that  addresses  HAP  must  meet 
the  statutory  criteria  for  approval  under 
section  112(1)(5).  Section  112(1)  allows 
EPA  to  approve  a  program  only  if  it;  (1) 
contains  adequate  authority  to  assure 
compUance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requiremmts;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  CAA. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP,  such  as  FESOP 
programs,  through  amendments  to 
Subpart  E  of  Part  63,  the  regulations 
promulgated  to  implement  section 
112(1)  of  the  CAA.  (See  58  Fed.  Reg. 
62262,  November  26, 1993  J  EPA 
anticipates  that  these  regulatory  criteria, 
as  they  apply  to  FESOP  programs,  will 
mirror  those  set  forth  in  the  June  28, 
1989,  document.  The  EPA  also 
anticipates  that  since  FESOP  programs 
approved  pursuant  to  section  112(1) 
prior  to  the  planned  Subpart  E  revisions 
will  have  been  approved  as  meeting 
these  criteria,  further  approval  actions 
for  those  programs  will  not  be 
necessary. 

EPA  has  authority  under  section 
112(1)  to  approve  programs  to  limit 
potential  to  emit  of  HAP  directly  under 
section  112(1)  prior  to  this  revision  to 
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Subpart  E.  Section  112(11(5)  requires  the 
EPA  to  disapprove  programs  that  are 
inconsistent  with  guidance  reqiiired  to 
be  issued  under  section  112(1)(2).  This 
might  be  read  to  suggest  that  the 
"guidance"  referred  to  in  section 
112(1)(2)  was  intended  to  be  a  binding 
rule.  Even  under  this  interpretation, 
EPA  does  not  believe  that  secticm  112(1) 
requires  this  rulemaking  to  be 
comprehensive.  That  is,  it  need  not 
address  every  possible  instance  of 
approval  under  section  112(1).  EPA  has 
already  issued  regulations  imder  section 
112(1)  that  would  satisfy  any  section 
112(1)(2)  requirement  for  rulemaking. 
Given  the  severe  timing  problems  posed 
by  impending  deadlines  set  forth  in 
"maximum  achievable  control 
technology"  (MACT)  emission 
standards  imder  section  112  and  for 
submittal  of  title  V  permit  apphcations, 
EPA  believes  it  is  reasonable  to  read 
section  112(1)  to  allow  for  approval  of 
programs  to  limit  potential  to  emit  prior 
to  promulgation  of  a  rule  specifically 
addressing  this  issue.  Therefore,  EPA  is 
approving  Georgia-'s  FESOP  program  so 
that  Georgia  may  begin  to  issue 
Federally  enforceable  operating  permits 
as  soon  as  possible. 

EPA  beheves  that  Georgia's  FESOP 
program  meets  the  approval  criteria 
specified  in  the  Jime  28, 1989  Federal 
Register  document  and  in  section 
112(1)(5)  of  the  CAA.  As  discussed 
previously  in  this  document,  Georgia's 
FESOP  program  meets  the  five  criteria 
necessary  for  Federal  enforceability. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
beheves  Georgia's  FESOP  program 
contains  adequate  authority  to  assure 
comphance  with  section  112 
requirements  because  the  third  criterion 
of  the  June  28, 1989,  docviment  is  met, 
that  is,  because  the  program  does  not 
allow  for  the  waiver  of  any  section  112 
requirement.  Souirces  that  become  minor 
through  a  permit  issued  pursuant  to  this 
program  would  still  be  reqxiired  to  meet 
section  112  requirements  appUcable  to 
non-major  sources. 

Regarding  the  requirement  for 
adequate  resources,  EPA  believes 
Georgia  has  demonstrated  that  it  can 
provide  for  adequate  resoim:es  to 
support  the  FESOP  program.  EPA 
expects  that  resources  will  continue  to 
be  adequate  to  administer  that  portion 
of  the  State's  minor  source  operating 
permit  program  imder  which  Federally 
enforceable  operating  permits  will  be 
issued  since  Georgia  has  administered  a 
minor  source  operating  permit  program 
for  several  years.  EPA  will  monitor 
Georgia's  implementation  of  its  FESOP 
program  to  ensure  that  adequate 
resources  are  in  fact  available.  EPA  also 


beheves  that  Georgia's  FESOP  program 
provides  for  an  expeditious  schedule  for 
assuring  comphance  with  section  112 
requirements.  This  program  will  be  used 
to  allow  a  source  to  establish  a 
volimtary  hmit  on  potential  to  emit  to 
avoid  being  subject  to  a  CAA 
reqviirement  applicable  on  a  particular 
date.  Nothing  in  Georgia's  FESOP 
program  would  allow  a  soiuce  to  avoid 
or  delay  compliance  with  a  CAA 
requirement  if  it  fails  to  obtain  an 
appropriate  Federally  enforceable  hmit 
by  the  relevant  deadline.  Finally,  EPA 
beheves  it  is  consistent  with  the  intent 
of  section  112  and  the  CAA  for  states  to 
provide  a  mechanism  through  which 
sources  may  avoid  classification  as  a 
major  soince  by  obtaining  a  Federally 
enforceable  Umit  on  potential  to  emit. 

Eligibihty  for  Federal  enforceability  of 
permits  extends  not  only  to  permits 
issued  after  the  effective  date  of  this  rule 
but  also  extends  to  permits  issued  \mder 
the  State's  current  rule  prior  to  the 
effective  date  of  today's  rulemaking.  If 
the  State  followed  its  own  procedures, 
each  permit  issued  under  this  regulation 
to  estabhsh  a  title  I  condition  (e.g.  for 
a  source  to  have  minor  source  potential 
to  emit)  was  subject  to  public  notice  and 
prior  EPA  review.  Therefore,  EPA  will 
omsider  all  such  operating  permits 
issued  which  were  processed  in  a 
manner  consistent  with  both  the  State 
regulations  and  the  five  criteria  to  be 
fiaderally  enforceable  with  the 
promulgation  of  this  rule  provided  that 
any  permits  that  the  State  wishes  to 
make  federally  enforceable  are 
submitted  to  EPA  and  accompanied  by 
documentation  that  the  procediues 
approved  today  have  been  followed. 
EPA  will  expeditiously  review  any 
individual  permits  so  submitted  to 
ensiue  their  conformity  to  the  program 
requirements. 

With  the  addition  of  these  provisions, 
Georgia's  FESOP  program  satisfies  all 
the  requirements  hsted  in  the  June  28, 
1989,  Federal  Register  document.  EPA 
is  approving  this  revision  to  the  State  of 
Georgia's  SIP  thus  making  the  State's 
FES(5»  program  Federally  enforceable. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Georgia  FESOP  program.  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document 
elsewhere  in  this  Federal  Register,  EPA 
is  proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
October  30, 1995  unless,  by  September 
29, 1995,  adverse  or  critical  comments 


are  received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
pubhshing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
pubhc  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
pubhc  is  advised  that  this  action  will  be 
effective  October  30,  1995. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15,  1990,  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  30, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finahty 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2)).  The  Office  of  Management  and 
Budget  has  exempted  this  action  from 
review  imder  Executive  Order  12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  ofl  March  22, 1995.  EPA 
must  undertake  various  actions  in 
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association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  mlUion 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  gov«nments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  has  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  the  State  government  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
approved  by  this  action  would  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  the  State 
government,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  miUion  or 
more  to  the  State  government  in  the 
aggregate  or  to  the  private  sector. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Feder^  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  s^nificant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatoiy 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action. 

The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.Pj\..  427  U.S.  246.  256-66  (S.Q. 
1976):  42  U.S.C.  section  7410(a)(2). 

List  of  Sol^ecte  ia  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Lead.  Nitrogen  dioxide. 
Intergovernmental  relations.  Particulate 
matter.  Ozone,  Sulfur  oxides. 

Dated:  August  3, 1995. 
Patrick  M-Tobin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Reffilations,  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citatlcn  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

f  52.570    MantMcatkNiofptan. 

•        •        »        •        * 

(c)*  •  • 

(46)  Revisions  to  minor  source  permit 
rules  submitted  by  the  Georgia 
Environmental  Protection  Division  on 
March  15, 1995. 

(I)  Incorporation  by  reference.  Revised 
Rule  391-3-1-.03,  "Permits",  sections 
(1),  (2),  and  (12),  effective  August  17. 
1994. 

(II)  Other  material.  Ncme. 

[FR  Doc.  95-21466  Filed  6-29-95;  8:45  am) 
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40CFRPart52 
[MT31-1-7007a;  raL-627S-1] 

Clean  Air  Act  Approval  artd 
Promulgation  of  PMio  State 
Implemantatlon  Plan  for  Montana; 
Missoula  Air  Pollution  Control 
Program  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  Montana  with 
a  letter  dated  March  3. 1995.  This 
submittal  consists  of  several  revisions  to 
Missoula  Qty-Coimty  Air  Pollution 
Control  Program  regulations,  v^ch 
were  adopted  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
(MBHES)  on  September  16, 1994.  These 
rules  include  regulations  regarding 
emergency  proosdure.  paving  of  roads, 
driveways,  and  parking  lots,  street 
sweeping.  National  standards  of 
performance  for  new  stationary  sources 
(NSPS),  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs),  and  sohd  fuel  burmng 
devices.  Further,  this  submittal  satisfies 
the  one  remaining  commitment  made  by 
the  State  in  a  previous  PMio  SIP 
submittal. 

DATES:  This  final  rule  is  effective  on 
October  30, 1995  unless  adverse 
comments  are  received  by  September 
29, 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  pubUshed  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 


Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vin,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405;  Montana  Department  of 
Health  and  Environmental  Sciences,  Air 
Quahty  Division,  Cogswell  Building, 
Helena,  Montana  59620-0901;  and  llie 
Air  and  Radiation  Docket  and 
hiformation  Center,  401  M  Street  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt.  8ART-AP,  Environmental 
Protection  Agency,  Region  Vin,  (303) 
293-1769. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Missoula.  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  Sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (Nov.  6. 1991);  40  CFR  81.327 
(Missoula  and  vidnify).  The  air  quality 
planning  requirements  for  moderate 
PMio  nonattainment  areas  are  set  out  in 
Subparts  1  and  4  of  Part  D,  Title  I  of  the 
Act.2  The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
■Rtle  I  of  the  Act,  including  those  State 
submittab  containing  moderate  FMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  I^io  nonattainment  areas 
such  as  Missoula  were  required  to 
submit,  among  other  things,  several 
provisions  by  November  15, 1991.  These 
provisions  are  described  in  EPA's  final 
rulemaking  on  the  Missoula  moderate 
PMio  nonattainment  area  SIP  (59  FR 
2537-2540,  January  18, 1994). 

In  a  letter  dated  August  20, 1991,  the 
Governor  of  Montana  submitted  to  EPA 
the  Missoula  Qty-County  Air  Pollution 


■  The  1990  AmendmenU  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-S49, 104  Stat  2399.  References  herein  are  to 
the  Qean  Air  Act,  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  at  amended,  in  the  U.S. 
Code  at  42  U.S.C.  Sections  7401,  et  seq. 

'  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  Subpart  4 
contains  provisions  specifically  applicable  to  PMio 
nonattainment  areas.  At  times,  Subpart  1  and 
Subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  infonnation. 
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Control  Program  as  a  revision  to  the 
Montana  SIP. 

EPA's  review  identified  numerous 
deficiencies,  including  inconsistencies 
with  the  State  regulations,  as  well  as 
deficiencies  similar  to  those  EPA 
identified  in  the  State  regulations.  In  a 
December  4, 1991  letter  bom  the  EPA 
Region  VID  Administrator  to  the 
Governor  of  Montana,  the  deficimdes 
in  the  Missoula  regulations  were 
outlined  in  detail  (this  letter  is  available 
for  public  inspection  at  the  EPA  Region 
Vm  address  listed  at  the  beginning  of 
this  notice).  The  problem  areas  included 
rules  involving  emergency  procedmes. 
permitting,  open  burning,  wood-waste 
burners,  NSPS,  NESHAPs.  and 
variances. 

To  address  EPA's  concerns,  the  State 
took  commitments  through  the  public 
bearing  process  on  November  23, 1992 
and  submitted  the  commitments  to  EPA 
in  a  letter  dated  November  30, 1992.  as 
additional  tasks  to  be  performed  to 
correct  the  deficiencies  in  the  Missoula 
and  statewide  SIP.  Montana  requested 
that  EPA  consider  the  August  20. 1991 
submittal  conciurent  with  its  June  4, 
1992  PMio  SIP  submittal  and  the 
conditions  outlined  in  the  State's 
commitments. 

As  a  result,  EPA  approved  a  large 
portion  of  the  Missoiila  Qty-County  Air 
Pollution  Control  Program  with  its 
approval  of  the  Missoula  moderate  PMio 
nonattainment  area  SIP  onjanuary  18, 
1994  (59  FR  2537-2540).  In  the  January 
18, 1994  rulemaking,  EPA  delayed 
action  on  the  regulations  related  to  the 
Governor's  commitments. 

In  a  March  2, 1994  submittal,  the 
State  satisfied  several  of  its  November 
30, 1992  commitments  related  to  the 
Missoula  Qty-County  Air  Pollution 
Control  Program.  Accordingly,  EPA 
approved  the  related  regulations  on 
December  13, 1994  (59  FR  64133- 
64139).  Howevw.  one  of  the  November 
30, 1992  commitments  was  still 
outstanding.  That  commitment 
addressed  Missoula  NSPS  and  NESHAP 
regulations. 

ILThia  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Montana  submitted 
revisions  to  the  SIP  for  Missoula  with  a 
letter  dated  March  3, 1995.  The 
revisions  amend  several  of  the  Missoula 
Qty-County  Air  Pollution  Control 
Prc^ram  regulations,  including  the 
regulations  related  to  NSPS  and 
NESHAPs. 


A.  Analysis  of  State  Submission 

The  Act  requires  States  to  observe 
certain  procedural  reqiurements-in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.3  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  imder  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  Section  110(k)(l)  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  Part  51, 
Appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

To  entertain  public  comment,  the 
State  of  Montana,  after  providing 
adeqiiate  notice,  held  a  public  hearing 
for  the  local  air  pollution  control 
program  revisions  on  September  16, 
1994.  FoUowing  the  public  hearing,  the 
local  air  pollution  control  program 
revisions  were  adopted  by  the  State. 

The  local  air  pollution  control 
program  revisions  were  submitted  as  a 
SIP  revision  by  the  Governor  with  a 
letter  dated  March  3, 1995.  The  SIP 
revision  was  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  Part  51,  Appendix  V.  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  April  27, 1995  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittals  and 
the  next  steps  to  be  talcen  in  the  review 
process. 

B.  Revisions  to  the  Local  Regulations 

Four  public  hearings  were  held  at  the 
local  level  in  December  1993,  and 
March.  May,  and  July  1994.  "The 
Missoula  Qty-County  Air  Pollution 
Control  Board  adopted  the  changes  to 
the  regulations,  and.  finally,  aU  changes 
were  approved  at  a  joint  public  hearing 
by  the  Qty  Council  and  County 
Commissioners  on  July  25, 1994.  At  its 
September  16, 1994  MBHES  public 
hearing,  the  Board  adopted  the  local 
regulation  revisions. 


'Also  Section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  ai«as  meet  the 
applicable  provisions  of  Section  ll(Ka)(2). 


Specifically,  the  revisions  are  as 
foUows: 

1.  Chapter  XVI  was  amended  to  more 
clearly  indicate  that  upon  approval  by 
the  Missoula  City  Council  and  Board  of 
County  Commissioners,  changes  to  the 
local  air  pollution  rules  will  he 
forwarded  to  the  MBHES  for  final 
approval.  Such  amendments  and 
revisions  become  efiiactive  upon 
approval  by  the  MBHES. 

2.  Chapter  DC,  Subchapter  4.  Rule  401 
was  amended  to  lower  the  level  at 
which  PMio  air  pollution  alerts  are 
called.  The  level  was  changed  from  100 
^g/m3  to  80  [ig/mJ- 

3.  Chapter  DC.  Subchapter  14.  Rule 
1401  was  amended  to  include  new 
sections  which  address  requirements  for 
the  paving  of  new  pubUc  roads,  private 
roads,  private  driveways,  and  parldng 
lots  in  the  Air  Stagnation  Zone.  Such 
projects  must  apply  for  a  road 
construction  permit  and  provide  a  plan 
which  includes,  among  other  things, 
detailed  information  regarding  the 
measurements  of  the  proposed  project, 
thickness  of  the  pavement  that  shall  be 
used  on  the  proposed  construction,  a 
description  of  the  intended  uses  of  the 
project,  including  the  estimated  nimiber 
and  type  of  vehicles  using  the  road, 
driveway,  or  parking  lot.  and  a 
description  of  adjoining  exterior  roads 
(e.g.,  paved,  unpaved,  public,  private). 
After  permit  approval,  requirements  are 
specified  for  the  completion  of  paving 
and  maintenance  of  new  public  roads 
and  parking  lots  and  private  (induding 
commercial  and  industrial)  roads, 
driveways,  and  parking  lots.  A  further 
amendment  incorporates  existing  dty 
street  sweeping  ordinances  into  the  air 
pollution  control  program. 

4.  Chapter  IX,  Sub^pter  14.  Rules 
1423  and  1424  were  amended  to 
incorporate  by  reference  the  federal 
NSPS  and  NESHAPs  rules  as  of  July  1, 
1992.  These  revisions  satisfy  the  State's 
one  remaining  November  30, 1992 
commitment  included  with  the  original 
moderate  PMio  nonattainment  area  SIP 
for  Missoula.  That  commitment  was  as 
follows:  "Missoula  shall  revise  the 
Missoula  NSPS  and  NESHAP 
regulations  to  incorporate  all  fednal 
requirements  promulgated  through  July 
1, 1992." 

5.  Chapter  DC,  Subchapter  14,  Rule 
1428  was  amended  to  require  all  new 
installations  of  solid  fuel  biuning 
devices  (either  in  new  construction  or  in 
existing  residences)  to  meet  an  enussion 
rate  of  1.0  gram  per  hour  or  less.  In 
addition,  uncertified  woodstoves  must 
be  replaced  or  removed  upon  the  sale  of 
a  home  or  other  title  transfer.  Further, 
fines  have  been  increased  from  $20  to 
$50  for  the  first  violation,  $50  to  $200 
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for  the  second  violation,  and  $100  to 
$500  for  third  and  subsequent 
violations. 

The  revisions  outlined  above  are 
consistent  with  Federal  requirements, 
and  therefore,  are  approvable.  The 
revisions  to  rules  401, 1401,  and  1428 
are  more  stringent  than  the  versions 
used  in  the  attainment  and  maintenance 
demonstrations  for  the  Missoula 
moderate  PMio  nonattainment  area  SIP 
that  EPA  approved  on  January  18, 1994 
(59  FR  2537).  If  the  State  wishes  to 
receive  credit  for  the  PMio  emissions 
reductions  in  the  Missoula  moderate 
nonattainment  area  that  are  achieved 
through  these  more  stringent 
requirements,  a  revised  attainment  and 
maintenance  demonstration  for  the 
Missoula  PMio  SIP  must  be  submitted  to 
EPA  for  consideration.  However,  the 
State  has  indicated  that  it  does  not  wish 
to  claim  credit  for  these  measures  at  this 
time. 

C.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  Sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23. 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  State 
implementation  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 
other  elements  in  the  SIP  (see  Section 
110(a)(2)(C)]. 

The  Missoula  air  pollution  control 
regulations,  as  included  in  the  SIP,  are 
legally  enforceable  by  the  Missoula  City- 
Coimty  Health  Department  (MCCHD). 
There  are  civil  penalties,  which  increase 
with  each  violation,  for  noncompliance 
with  the  solid  fuel  burning  device 
regulation.  Violation  of  any  other 
provision,  regulation  or  rule  enforced 
under  the  program  results  in  a  criminal 
ofiense  punishable  by  a  fine. 

The  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
are  also  enforceable  by  the  MDHES,  if 
the  MCCHD  fails  to  administer  the 
program.  Since  the  program  has  been 
approved  by  the  MBHES  in  accordance 
with  Section  75-2-301  of  the  Montana 
Clean  Air  Act  and  effectuated  by  a 
MBHES  order,  and  since  the  MDHES 
can  enforce  MBHES  orders,  the  MDHES 
has  independent  enforcement  powers. 
Enforcement  provisions  are  found  in  the 
Clean  Air  Act  of  Montana,  Sections  75- 
2-401-429,  Montana  Code  Annotated. 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  Section 


110(a)(2)(E)(iU)  of  the  Act,  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  enstuing 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  if,  for  example,  the 
State  has  the  authority  and  resources  to 
implement  the  provision  when  the  local 
entity  has  failed  to  do  so. 

The  Missoula  City-County  Air 
Pollution  Control  Program  was 
established  in  accordance  with  the 
requirements  of  Section  75-2-301  of  the 
Montana  Clean  Air  Act,  as  amended 
(1991).  A  revised  version  of  the  air 
pollution  control  regulations  was 
approved  by  the  Missoula  City-Coimty 
Air  Pollution  Control  Board  on  April  24, 
1991,  and  on  June  28. 1991  the  MBHES 
issued  a  board  order  approving  these 
regulations.  A  stipulation  between  the 
MDHES  and  the  Missoula  City-Coimty 
Air  Pollution  Control  Board  that 
delineates  responsibilities  and 
authorities  between  the  MDHES  and  the 
local  authorities  was  signed  April  29, 
1991.  On  March  20. 1992,  the  MBHES 
issued  a  board  order  approving 
revisions  to  the  Missoula  City-County 
Air  Pollution  Control  Program.  The 
April  29. 1991  stipulation,  the  Jime  28, 

1991  Board  order,  and  the  March  20. 

1992  Board  order  were  incorporated 
into  the  SIP  on  January  18, 1994  (59  FR 
2540).  A  November  19.  1993  MBHES 
Board  order  approving  further  revisions 
to  the  Missoula  City-County  regulations 
was  incorporated  into  the  SIP  on 
December  13, 1994  (59  FR  64133). 

On  September  16, 1994,  the  MBHES 
issued  a  Board  order  approving 
additional  revisions  to  the  Missoula 
City-County  regulations.  These 
regulations  and  the  September  16. 1994 
Board  order  were  submitted  to  EPA  as 
a  modification  to  the  Montana  SIP. 

The  Missoula  City-Coimty  rules  are  in 
effect  now.  The  MCCHD  has  adequate 
personnel  and  funding  to  support 
effective  enforcement  of  the  rules.  The 
State  of  Montana  has  a  program  that  will 
ensure  that  the  Missoula  City-County 
regulations  are  adequately  enforced. 
EPA  beUeves  that  the  State's  and 
Missoula's  existing  air  enforcement 
program  will  be  adequate. 

m.  Final  Action 

EPA  is  approving  Montana's  SIP 
revisions,  submitted  by  the  Governor 
with  a  letter  dated  March  3, 1995.  for 
the  Missoula  moderate  PMio 
nonattainment  area.  This  submittal 
revised  several  Missoula  City-Coimty 
Air  Pollution  Control  Program 
regulations.  Specifically.  EPA  is 
approving  the  following  revised 
portions  of  Chapter  IX,  Regulations, 


Standards,  &  Permits:  (1)  Subchapter  4, 
Rule  401  regarding  emergency 
procedures;  (2)  Subchapter  14,  Rules 
1401,  regarding  the  paving  of  roads, 
driveways,  and  parking  lots,  and  1428. 
regarding  solid  fuel  burning  devices. 

The  March  3, 1995  submittal  also 
satisfied  the  one  remaining  commitment 
made  by  the  Governor  of  Montana  to 
EPA  in  a  letter  dated  November  30, 
1992.  Due  to  the  satisfaction  of  that 
commitment,  EPA  can  now  approve 
Rales  1423  (NSPS)  and  1424  (NESHAPs) 
of  Subchapter  14.  Chapter  DC. 

EPA  also  approves  minor  revisions  to 
previously  approved  Chapter  XVI. 
Amendments  and  Revisions. 

EPA  is  pubUshing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  estabUshed  in  the  May  10. 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  October  30, 

1995  unless,  by  September  29,  1995, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
pubUc  is  advised  that  this  action  will  be 
effective  on  October  30, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600.  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 
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Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
reqxiirements,  biit  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  reqiiirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected.  Moreover,  due  to 
the  natiufl  of  the  Federal-state 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unftinded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
agg^ate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  duties.  The  rules 
being  approved  by  this  action  will 
impose  no  new  requirements  since  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  30, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)), 


The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fi-om  E.0. 12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  28, 1995. 
Kerrigan  Clough, 
Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  BB — Montana 

2,  Section  52.1370  is  amended  by 
adding  paragraph  (c)(41)  to  read  as 
follows: 

152.1370    Identification  of  plan. 

•  <k  *  *  •  ' 

(c)  *  *  * 

(41)  The  Governor  of  Montana 
submitted  revisions  to  the  Missoula 
City-County  Air  Pollution  Control 
Program  in  a  letter  dated  March  3, 1995. 
In  addition,  the  March  3, 1995  submittal 
satisfies  the  one  remaining  commitment 
made  by  the  State  in  its  original  PMio 
moderate  nonattainment  area  SIP. 

(i)  Incorporation  by  reference. 

(A)  Board  order  issued  on  September 
16, 1994  by  the  Montana  Board  of 

.  Health  and  Environmental  Sciences 
approving  the  amendments  to  Missoula 
City-Coimty  Air  Pollution  Control 
Program  Chapters  DC  and  XVI  regarding, 
among  other  things,  emergency 
procedures,  paving  of  private  roads, 
driveways,  and  parking  lots.  National 
standards  of  performance  for  new 
stationary  sources,  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
and  solid  fuel  burning  devices. 

(B)  Missoula  City-County  Rule  401, 
Missoula  Coimty  Air  Stagnation  Plan, 
effective  September  16, 1994, 

(C)  Missoula  City-County  Rule  1401, 
Prevent  Particulate  Matter  from  Being 
Airborne,  effective  September  16, 1994. 

(D)  Missoula  City-County  Rule  1423, 
Standard  of  Performance  for  New 
Stationary  Sources,  effective  September 
16, 1994. 

(E)  Missoula  City-County  Rule  1424. 
Emission  Standards  for  Hazardous  Air 
Pollutants,  effective  September  16, 
1994. 


(F)  Missoula  City-County  Rule  1428, 
Solid  Fuel  Burning  Devices,  effective 
September  16, 1994, 

(G)  Missoula  City-County  Air 
Pollution  Control  Program  Chapter  XVI, 
Amendments  and  Revisions,  effective 
September  16, 1994. 

[FR  Doc.  9S-21468  Filed  8-29-95;  8:45  am) 
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40  CFR  Part  52 

pA-15.1.7172;  FRL-6286-8] 

Rainoval  of  State  imptemantation  Plan 
(SIP)  for  the  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  removal. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  removing  the  effective  date  of 
August  22, 1995,  for  the  approval  of  a 
revision  to  the  SIP  for  the  state  of  Iowa. 
The  revision  includes  special 
requirements  for  nonattainment  areas, 
compliance  and  enforcement 
information,  and  adoption  of  EPA 
definitions. 

The  original  action  was  published  in 
the  Federal  Register  on  June  23, 1995 
(60  FR  32601-32603),  as  a  direct  final 
rule.  As  stated  in  the  Federal  Register, 
if  adverse  or  critical  comments  were 
received  by  July  24, 1995,  the  effective 
date  would  be  delayed  and  timely 
notice  would  be  pubUshed  in  the 
Federal  Register.  Therefore,  due  to 
receiving  an  adverse  comment  within 
the  comment  period,  EPA  is  removing 
the  final  rule  and  will  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  the  proposed  rule 
also  published  on  Jime  23, 1995  (60  FR 
32639).  EPA  will  not  institute  a  second 
comment  period  on  this  document. 

EFFECTIVE  DATE:  This  removal  is 
effective  August  30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  direct  final 
rule  and  proposed  rule  section  located 
in  the  Federal  Register  citation 
mentioned  in  the  summary. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 
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Dated:  August  18, 1995. 
Dannk  Grams, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52— {AMENDEiq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  Q— Iowa 

f  52.820    [Amended] 

2.  Section  52.820  is  amended  by 
removing  paragraph  (c)(61). 

[FR  Doc.  95-21463  Filed  8-2»-95;  8:45  am] 
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40  CFR  Part  52 
[VA36-1-7064;  FRL-S287-^ 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia:  Non-CTQ 
Reasonably  Available  Control 
Technology  for  Ptiilip  Morris,  Inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule.  , 

SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
[SIP)  revision  submitted  by  the 
Commonwealth  of  Virginia.  This 
revision  establishes  and  requirestthe  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  the  Philip  Morris,  Inc.  (Philip 
Morris),  Manufacturing  Center  in  the 
Richmond,  Virginia  nonattainment  area. 
The  intended  effect  of  this  action  is  to 
approve  the  SIP  revision  on  the 
condition  that  deficiencies  in  the        , 
Consent  Order  and  Agreement  (the 
Order)  establishing  RACT  for  Philip 
Morris  are  correcteid  and  submitted 
within  one  year  of  this  approval  If  the 
State  fails  to  meet  this  condition,  this 
approval  will  convert  to  a  disapproval, 
lliis  actimi  is  being  taken  under  section 
110  of  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
effsctive  on  September  29, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
Virginia  Department  of  Environmental 


Quality.  629  East  Main  Street, 
Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Henry,  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1995  (60  FR  17746),  EPA  pubUshed 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  Commonwealth  of  Virginia.  The 
NPR  proposed  conditional  approval  of  a 
SIP  revision  consisting  of  a  Consent 
Order  and  Agreement  (the  Order) 
between  the  Department  of 
Environmental  Quality  (DEQ)  of  the 
Commonwealth  of  Virginia  and  Philip 
Morris,  establishing  RACT  for  the  Philip 
Morris  Manufacturing  Center  in 
Richmond,  Virginia.  The  NPR  proposed 
conditional  approval  based  on  the 
Commonwealth  revising  the  Order 
according  to  the  options  identified  in 
the  NPR  and  resubmitting  it  to  EPA 
within  one  year  of  the  final  conditional 
approval.  No  comments  were  redeved 
on  the  NPR.  The  formal  SIP  revision 
was  submitted  by  the  Commonwealth 
on  September  28, 1994. 

EPA  notes  that  if  the  Commonwealth 
fails  to  meet  the  conditions  of  this 
approval  action,  the  EPA  Regional 
Administrator  will  directly  make  a 
finding,  by  letter,  that  the  conditional 
approval  is  converted  to  a  disapproval 
and  the  clock  for  imposition  of 
sanctions  imder  section  179(a)  of  the 
CAA  will  start  as  of  the  date  of  the 
letter.  Subsequently,  a  dociunent  will  be 
published  in  the  Federal  Register 
annoimdng  that  the  SIP  revision  has 
been  disapproved. 

Specific  requirements  of  the  Order 
and  the  rationale  for  EPA's  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 

Final  Action 

Piusuant  to  section  110(k)(4)  of  the 
CAA,  EPA  is  conditionally  approving 
the  Virginia  SIP  revision  for  the  Philip 
Morris  Manufacturing  Center,  based  on 
certain  contingencies.  In  order  to  be 
approvable,  the  Consent  Order  and 
Agreement  with  PhiUp  Morris,  Inc., 
must  be  revised  in  one  of  the  following 
ways  and  resubmitted  to  EPA  within 
one  year  of  this  final  conditional 
approval:  (1)  Eliminate  the  exemption  to 
use  non-ethanol-based  flavorings  in  Ueu 
of  add-on  controls;  (2)  restrict  the 
applicability  of  the  exemption  to  the  use 
of  non-VOC  based  flavorings;  or  (3) 
impose  monitoring  and  reporting 
requirements  sufficient  to  determine  net 
increases  or  decreases  in  emissions  on 
a  mass  basis  relative  to  the  emissions 
that  would  have  occurred  using  add-on 
controls  on  an  average  not  to  exceed 
thirty  days. 

If  Virginia  fails  to  revise  and  resubmit 
the  Order  to  EPA  within  one  year  of  the 


final  conditional  approval,  the  approval 
will  convert  to  a  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
{md  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/ promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  conditional  approval  action  of  the 
SIP  revision  establishing  RACT  for  the 
Philip  Morris  Manufacturing  Center  in 
Richmond,  Virginia,  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  30,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Adn^nistrator  of  this  final  rule  does 
not  aSiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 
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List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  16, 1995. 
W.  Michael  McCabe, 

Regional  Admuiistrator,  Region  HI. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  W— Virginia 

2.  Section  52.2450  is  added  to  read  as 
follows: 

f  52^450    Conditional  approval. 

Virginia's  September  28, 1994  SIP 
submittal  of  a  Consent  Order  and 
Agreement  (Order)  between  the 
Department  of  Environmental  Quality  of 
the  Commonwealth  of  Virginia  and 
Philip  Morris,  Inc.  establishing 
reasonably  available  control  technology 
(RACT)  for  the  Manufacturing  Center 
located  in  Richmond,  Virginia  is 
conditionally  approved  based  on  certain 
contingencies.  The  condition  for 
approval  is  to  revise  and  resubmit  the 
Order  as  a  SIP  revision  within  one  year 
of  September  29, 1995  according  to  one 
of  the  following:  Eliminate  the 
exemption  to  use  non-ethanol-based 
flavorings  in  lieu  of  add-on  controls; 
restrict  the  applicability  of  the 
exemption  to  the  use  of  non-VOC  based 
flavorings;  or  impose  monitoring  and 
reporting  requirements  sufficient  to 
determine  net  increases  or  decreases  in 
emissions  on  a  mass  basis  relative  to  the 
emissions  that  would  have  occurred 
using  add-on  controls  on  an  average  not 
to  exceed  thirty  days. 

[FR  Doc.  95-21504  Filed  8-29-95;  8:45  ami 
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40  CFR  Parts  52  and  81 
[ME-19-1-6668a;  A-1-FRL-S273-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana — Maina; 
Redesignation  to  Attainment  and  PMio 
Contingancy  IMaaauraa  for  Prasqua 
isia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  fiilly  approving 
Maine's  request  to  redesignate  the 
Presque  Isle  area  to  attfiinment  for 

Particulate  matter  with  an  aerodynamic 
iameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio),  along  a 
maintenance  demonstration  and 
contingency  plans  which  outline 
Maine's  control  strategy  for 
maintenance  of  the  PMio  national 
ambient  air  quahty  standards  (NAAQS). 
EPA  is  also  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  to 
satisfy  federal  requirements  for 
contingency  measures  for  the  Presque 
Isle  initial  nonattainment  area.  This 
action  is  being  taken  under  the  Clean 
Air  Act. 

DATES:  This  final  rule  is  effective 
October  30, 1995,  imless  notice  is 
received  by  September  29, 1995  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Acting  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  EPA-New  England,  JFK 
Federal  Building  (AAA).  Boston,  MA 
02203-2211.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  EPA-New  England,  One 
Qmgress  Street,  10th  floor,  Boston,  MA; 
Air  and  Radiation  Docket  and 
Information  Center,  US  Environmental 
Protection  Agency,  401  M  Street,  SW 
(LE-131),  Washington,  DC  20460;  and 
the  Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  71  Hospital  Street,  Augusta, 
ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattiiew  B.  Cairns,  (617)  565-4982. 

SUPPt^MENTARY  MFORMATION: 

Background 

Part  D,  Subparts  1  and  4  of  Title  I  of 
the  Clean  Air  Act  Amendments  of  1990 
(hereafter  referred  to  as  "the  Act")  set 
out  air  quality  plaiming  requirements 
for  moderate  PMio  nonattainment  areas. 
The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements. 
iSee,  generally,  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 
1992).]  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  term  >. 
the  reader  shotild  refer  to  the  General 


Preamble  for  a  more  detailed  discussion 
f  the  interpretations  of  Title  I  advanced 
i.-  this  approval  and  the  supporting 
rationale. 

By  November  15, 19^1 ,  States  * 

containing  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  most  elements  of  their  PMio  SIP. 
[See  §§  172(c),  188,  and  189  of  the  Act.) 
Some  provisions  were  due  at  a  later 
date.  For  example,  such  States  also  must 
submit  contingency  measures  by 
November  15, 1993,  which  become 
effective  without  further  action  by  the 
State  or  EPA  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PMio  NAAQS  by  the 
applicable  statutory  deadline.  (See 
§  172(c)(9)  and  57  FR  13543-44.] 

In  order  for  an  area  to  be  redesignated 
as  attainment,  the  State  must  meet  the 
Allowing  conditions  listed  in 
§  107(d)(3)(E)  of  the  Act: 

(i)  The  EPA  has  determined  that  the 
NAAQS  have  been  attained. 

(ii)  The  applicable  implementation  plan 
has  been  fully  approved  by  EPA  under 
SllO(k). 

(iii)  The  EPA  has  determined  that  the 
improvement  in  air  quality  is  due  to 
pennanent  and  enforceable  reductions  in 
emissions. 

(iv)  The  State  has  met  all  applicable 
requirements  for  the  area  imder  §  110(k]  and 
PartD^ 

(v)  The  EPA  has  fully  approved  a 
maintenance  plan,  including  a  contingency 
plan,  for  the  area  under  §  175A. 

EPA  guidance  titled  "Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment"  (September  4, 
1992  memorandum  from  AQMD 
Director  John  Calcagni)  outlines  how  to 
assess  the  adequacy  of  redesignation 
requests  against  the  conditions  listed 
above. 

Summary  of  Maine's  SIP  Revision  and 
Redesignation  Request  for  Presque  Isle 

On  January  12, 1995,  EPA  approved 
Maine's  PMio  Attainment  Plan  (60  FR 
2885)  for  Presque  Isle.  However,  on 
January  26, 1994,  EPA  had  notified 
Maine  of  "a  finding  of  failure  to  submit" 
contingency  measures  for  PMio.  which 
were  due  by  November  15, 1993. 
According  to  EPA  guidance  titled 
"Contingency  Measure  Due  Date  for 
Initial  PMio  Moderate  Nonattainment 
Areas"  (February  25. 1992  memo  bom 
Calcagni),  states  were  not  obligated  to 
submit  contingency  measures  imtil  EPA 
estabUshed  a  due  date  for  their 
submittal.  On  April  16, 1992  EPA  gave 
States  imtil  November  15, 1993  to 
submit  required  contingency  measures. 
(See  General  Preamble  at  57  FR  13543 
footnote  26.)  Although  the  due  date  for 
contingency  measures  had  passed  by  the 
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time  EPA  proposed  approval  of  Maine's 
PMio  Attainment  Plan,  EPA  fully 
approved  of  this  SIP  revision  because  it 
meets  all  requirements  applicable  as  of 
the  time  of  its  adoption  by  Maine  and 
submittal  to  EPA.  Furthermore,  full 
approval  did  not  reUeve  Maine  from  the 
obligation  to  submit  a  separate  SIP 
revision  to  meet  contingency  measvire 
requirements.  (See  59  FR  24096  (May 
10, 1994).) 

On  Jime  1, 1994,  the  Maine 
Department  of  Environmental  Protection 
(Maine  DEP)  submitted  a  SIP  revision 
for  Chapter  114  "Classification  of  Air 
Quality  Control  Regions"  and  a  request 
to  redesignate  the  F^sque  Isle  area  to 
attainment  for  PMio,  accompanied  by 
contingency  and  maintenance  plans.  On 
July  22,  1994,  EPA-New  England 
determined  this  submittal  was  complete 
and  acceptable  for  processing.  The 
completeness  determination  stopped  the 
associated  sanctions  clock  for  failure  to 
submit  contingency  measures.  EPA  also 
noted  that  Maine's  contingency  plan 
could  satisfy  both  the  contingency 
measure  requirement  for  initial 
moderate  PMio  nonattainment  areas 
under  §  172(c)(9)  and  the  contingency 
provisions  required  for  redesignation 
under  §  175A(d). 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals,  (See  57  FR  13565-66.) 
Specific  requirements  and  the  rationale 
for  ElPA's  approval  action  are  detailed  in 
the  Technical  Support  Document  (TSD), 
dated  May  18, 1995,  and  are 
slunmarized,  but  not  restated,  here  in 
the  following  paragraphs.  Interested 
parties  should  consult  the  TSD  or 
Maine's  submittal  for  details. 

Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
.  after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
pubhc  hearing.  Section  172(c)  of  the  Act 
also  requires  that  plan  provisions  for 
nonattainment  areas  meet  the  applicable 
provisions  of  §  110(a)(2), 

EPA  must  also  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action. 
(See  §  110(k)(l)  and  57  FR  13565,]  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  Part  51,  Appendix 
V  (1991),  as  amended  by  57  FR  42216 


(August  26, 1991).>  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a  submittal. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  EPA 
does  not  make  a  completeness 
determination  by  6  months  after  receipt 
of  the  submittal. 

The  State  of  Maine  held  a  public 
hearing  on  March  24, 1994  to  entertain 
public  comment  on  the  redesignation 
request  and  contingency  measures  for 
Presque  Isle.  EPA  reviewed  Maine's 
submittal  to  determine  completeness  in 
accordance  with  criteria  outlined  in  40 
CFR  Part  51  Appendix  V  and  as 
amended  by  57  FR  42216  (Atigust  26, 
1991).  As  noted  above,  EPA-New 
England  informed  the  Director  of  Maine 
DEP's  Bureau  of  Air  Quality  [the  Maine 
Governor's  designee)  that  the  submittal 
was  complete  and  explained  how  the 
review  process  would  proceed. 

Redesignation  to  Attainment 

In  the  TSD  prepared  for  approval  of 
Maine's  PMio  Attainment  Plan  (January 
2, 1994  memorandum  fitim  Brian 
Hennessy),  EPA  noted  that  the  NAAQS 
have  been  attained  and  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  [requirements  (i)  and  (iii) 
above]  had  already  been  met  for 
purposes  of  redesignating  Presque  Isle 
to  attainment.  With  the  following 
explanations,  Maine's  redesignation 
request  has  satisfied  the  remainder  of 
EPA's  guidance  concerning 
redesignation  to  attainment. 

Maintenance  Plan  and  Contingency 
Provisions  Under  Sectionl75A 

Section  175 A  defines  the  general 
frame  work  of  a  maintenance  plan.  The 
maintenance  plan  will  constitute  a  SIP 
revision  and  must  provide  for 
maintenance  of  the  relevant  NAAQS  in 
the  area  for  at  least  10  years  after 
redesignation.  In  addition,  the 
maintenance  plan  shall  contain 
contingency  provisions  necessary  to 
ensure  prompt  correction  of  any 
violation  of  the  NAAQS,  (See 
§§  175A(b)  and  (d).]  EPA's  guidance  on 
redesignations  outlines  5  core 
provisions  that  are  necessary  to  ensure 
maintenance  of  the  relevant  NAAQS  in 
an  area  seeking  redesignation  fi-om 
nonattainment  to  attainment.  The 


following  paragraphs  describe  how 
Maine  has  fulfilled  each  provision. 

Attainment  Inventory.  A  PMio 
emission  inventory  for  Presque  Isle  was 
necessary  in  order  to  analyze  the  impact 
of  current  and  projected  emissions  on 
the  ambient  PMio  air  quality,  to  quantify 
emission  reductions  from  the  MOU,^ 
and  to  determine  whether  Maine's 
control  strategy  will  maintain  the  PMio 
NAAQS,  Maine  DEP  has  inventoried 
residential,  commercial,  and  indtistrial 
combustion  and  process  sources  in 
Presque  Isle,  As  detailed  in  the  approval 
of  Maine's  PMio  Attainment  Plan,  the 
control  strategy  does  not  require 
emission  reductions  from  these  source 
categories.  As  Maine  DEP's  receptor 
modeling  showed,  emissions  firom  - 
paved  roads  dominate  the  PMio 
inventory  in  Presque  Isle.  EPA  is 
satisfied  that  Maine's  inventory  is 
sufficiently  accurate  and  comprehensive 
for  purposes  of  redesignating  Presque 
Isle  consistent  with  the  requirements  in 
§  107(d)(3)(E)  and  §  175 A,  Therefore. 
EPA  is  approving  Maine's  emissions 
inventory  for  Presque  Isle,  the  details  of 
M^ch  are  embodied  in  the  TSD. 

Maintenance  Demonstration.  A  State 
may  generally  demonstrate  maintenance 
of  the  PMio  NAAQS  by  either  showing 
that  future  emissions  of  PMio  or  its 
precursors  will  not  exceed  the  level  of 
the  attainment  inventory  or  by  modeling 
to  show  that  the  future  mix  of  sources 
and  emission  rates  will  not  cause  a 
violation  of  the  NAAQS.  Whether  a 
dispersion  or  receptor  model  has  been 
used  to  relate  base  case  emissions  to  air 
quahty,  a  proportional,  or  rollback, 
calculation  may  be  used  to  show  that 
planned  emission  reductions  will 
achieve  and  maintain  NAAQS,  For  the 
24-hour  NAAQS  these  conditions  are 
met  when  air  quality  improvements 
projected  fi-om  enforceable  emission 
reductions,  including  consideration  of 
growth,  result  in  24-hour  design  values 
below  150  jxg/m^.  Emissions  from  both 
road  dust  and  diesel  exhaust  categories 
are  expected  to  grow  at  the  same  rate 
(that  is,  the  rate  of  growth  in  VMT,    j 
disregarding  any  improvements  to 
diesel  vehicle  emissions,  as  determined 
by  the  Maine  E)epartment  of 
Transportation)  of  2.09%, 

Maine  DEP  used  the  rollback 
technique  or  model  to  demonstrate  that 
the  planned  strategies  result  in  required 


■  Since  redMignations  are  subject  to  §  107((i)(3](D) 
rather  than  $  llO(k),  EPA  is  not  required  to 
promulgate  completeness  criteria  or  make 
completeness  determinations  on  redesignations. 
However,  under  its  general  rulemaking  authority  of 
§  301(a)  of  the  Act  as  necessary  to  implement  the 
requirements  of  §  107(d)(3)(D),  EPA  has  determined 
it  is  appropriate  to  apply  the  completeness  criteria 
.applicable  to  §  110(k)  actions  to  redesignations.  (See 
56  FR  42216-7.  August  26, 1991.) 


2  Maine  DEP  has  entered  a  joint  memorandum  of 
understanding  (MOU)  with  tlie  Qty  of  Presque  Isle, 
which  includes  several  measures  to  abate  dust  re- 
entiairunent  from  paved  roads  and  open  areas  in  the 
downtown  area.  As  part  of  Attaiiunent  Plan  for 
Presque  Isle,  Maine  DEP  has  demonstrated  that  the 
control  measures  in  Pari  B  of  the  MOU  have 
attained  and  will  maintain  the  PMio  NAAQS.  (See 
60  FR  2865.  January  12. 1995.) 
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reduction  in  observed  PMio 
concentrations  so  that  the  Piesque  Isle 
area  will  maintain  the  NAAQS.  These 
calculations  account  for  gro\vth  during 
the  period  between  sample  collection 
date  and  the  year  2005.  Rollback  was 
performed  on  the  foui  highest  observed 
PMio  concentrations  monitored  during 
the  three  year  period  1987-1989,  the 
year  in  which  Presque  Isle  attained  the 
PMio  NAAQS.  This  approach  is 
consistent  with  EPA's  "PMio  SIP 
Development  Guideline"  (EPA-450/2- 
86-001:  Jime,  1987).  In  summary,  Maine 
DEP  has  demonstrated  that  both 
emissions  projections  and  proportional 
modeling  nom  implementation  of  the 
MOU  will  maintain  the  PMio  NAAQS 
for  at  least  10  years  beyond 
redesignation. 

Monitoring  Network.  Once  an  area  has 
been  redesignated,  the  State  should 
continue  to  operate  an  appropriate  air 
quality  monitoring  network,  in 
accordance  with  40  CFR  Part  58,  to 
verify  the  attainment  status  of  the  area. 
The  redesignation  of  Presque  Isle  to 
attainment  will  not  change  the 
monitoring  network  whidi  Maine  has  in 
place.  On  the  contrary,  the  contingency 
plan  (as  described  below)  is  based  on 
continued  monitoring  of  PMio  in  the 
Presque  Isle  area. 

Verification  of  Continued  Attainment. 
Each  State  should  ensiire  that  it  has  the 
legal  authority  to  implement  and 
enforce  all  measures  to  attain  and  to 
maintain  the  NAAQS.  Sections 
110(a)(2)(B)  and  (F)  of  the  Clean  Air  Act 
and  regulations  promulgated  at  40  CFR 
51.110(k),  suggest  that  one  such 
measiue  is  the  acquisition  of  ambient 
and  soince  emission  data  to 
demonstrate  attaiiun«it  and 
maintenance. 

In  this  redesignation  request,  Maine 
has  committed  to  performing  a  periodic 
inventory  of  emission  sources  in  the 
Presque  Isle  area  at  3  year  intervals.  An 
emission  summary  will  be  prepared  and 
submitted  in  E)ecember  of  the  year 
following  the  year  of  the  inventory.  The 
detail  of  the  inventory  will  be  consistent 
with  that  employed  in  the  PMio 
Attainment  Demonstration  SIP  for 
Presque  Isle.  The  first  year  of  the 
inventory  will  be  1996,  with  the 
subsequent  siunmary  report  completed 
in  December,  1997. 

Contingency  Provisions.  Section 
175A(d)  of  the  Clean  Air  Act  requires 
that  a  maintenance  plan  also  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occius  after  redesignation 
of  the  area.  The  contingency  plan  is 
considered  an  enforceable  part  of  the 
SIP  and  should  ensiue  that  contingency 
measiues  are  adopted  expediently  once 


they  are  triggered.  The  plan  should 
clearly  identify  the  measures  to  be 
adopted,  a  schedule  and  procedure  for 
adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
State.  As  a  necessary  part  of  the  plan, 
the  State  should  also  identify  specific 
indicators,  or  triggers,  which  will  be 
used  to  determine  when  the 
contingency  measures  need  to  be 
implemented. 

By  virtue  of  incorporation  into 
Maine's  SIP,  Part  B  of  Maine  DEP's 
revised  MOU  with  the  City  of  Presque 
Isle  will  supplement  the  existing  control 
plan  for  Presque  Isle  with  two 
contingency  levels.  Maine  has 
developed  this  MOU  to  meet  the 
requirements  of  §§  175A(d)  and 
172(c)(9). 

The  City  of  Presque  Isle  will  use  salt 
and  Uquid  calcium  chloride  as  the  main 
source  of  winter  antiskid  control  within 
a  V2  mile  radius  of  the  Northeastland 
Hotel.  As  climatic  conditions  develop 
where  the  use  of  salt  and  liquid  caldiun 
chloride  is  ineffective,  the  City  will  use 
the  harder,  low  percmit  fines  material, 
since  Uquid  calcium  chloride  becomes 
ineffective  A  about  -20  "F.  The 
contingency  plan  will  be  implemented 
as  soon  as  Maine  DEP  notifies  the  City 
that  24-hour  PMio  concentrations  of  130 
Mg/m^  have  been  measLired  at  the 
maximum  impact  site.  Maine  DEP  will 
know  within  7  days  of  the  occvirrence  of 
the  concentration  and  will  notify  the 
City  immediately. 

The  City  of  Presque  Isle  will  expand 
the  use  of  salt  and  Uquid  calcium 
chloride  to  an  additional  V4  mile  radius 
on  roads  which  are  considered  major 
arieries  to  the  Qty  as  soon  as  Maine 
DEP  notifies  the  Qty  that  24-hour  PMio 
concentrations  of  140  (ig/m^  have  been 
measiuBd  at  the  mairinniTn  impact  site. 

Maine  has  proposed  these 
contingency  measures  that  Presque  Isle 
has  implemented  voluntarily  and  which 
have  resulted  in  a  reduction  of 
measiued  PMio  concentrations. 
Substitution  of  the  Uquid  calcium 
chloride  for  a  sand/salt  mix  has 
achieved  lower  silt  loadings  than  the 
ciurent  MOU  requires.  Voluntary 
implementation  of  this  contingency 
plan  does  not  preclude  its  use  in  a 
contingency  plan. 

Control  efforts  in  Presque  Isle  have 
focused  on  emissions  from  road 
sanding.  The  Qty  of  Presque  Isle  has 
demonstrated  its  commitment  to  solving 
the  re-entrained  dust  problem  by  using 
diuable  sand  containing  a  low 
percentage  of  fines.  More  recently,  the 
City  of  Presque  Isle  reduced  PMio  levels 
by  using  liquid  calcium  chloride  as  a 
de-icer  whenever  temperatures  permit. 


As  provided  in  §  172(c)(9)  of  the  Act, 
all  moderate  nonattainpient  area  SIPs 
that  demonstrate  attainment  must 
include  contingency  measures.  (See 
generally  57  FR  13543-44.)  These 
measures  were  required  to  be  submitted 
by  November  15, 1993  for  the  initial 
moderate  nonattainment  areas.  These 
measures  must  take  effect  without 
further  acticm  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PMio  NAAQS  by  the  appUcable 
statutory  deadline. 

EPA  is  accepting  Maine's  contingency 
plan  as  adequate  to  fulfill  both 
§  175A(d)  contingency  provision  and 
§  172(c)(9)  contingency  measure 
requirements. 

AppUcable  Requirements  Under  Section 
110  and  Part  D 

The  requirements  imder  §  107(d)(3)(E) 
(ii)  and  (iv)  Usted  above  are  addressed 
in  the  January  2, 1994  TSD.  Specifically, 
EPA's  January  12, 1995  approval  of 
Maine's  PMio  Attainment  Plan  noted  the 
only  outstanding  PMio  SIP  element  was 
the  §  172(c)(9)  contingency  measures.  In 
approving  Maine's  PMio  Attaiiunent 
Plan,  EPA-New  England  stated  that  the 
"contingency  plan"  developed  to  meet 
the  §  175A(d)  contingency  provisions 
requirement  for  redesignation  also  could 
satisfy  those  contingency  measures 
required  for  initial  moderate  . 
nonattainment  areas  imder  §  172(c)(9). 
Consequently,  with  the  redesignation  of 
Presque  Isle  to  attainment,  Maine  has 
satisfied  all  §  110  and  Part  D 
requirements  appUcable  to  Presque  Isle 
for  PMio. 

Final  Action 

EPA  is  approving  the  PMio 
redesignation  request,  maintenance 
plan,  and  contingency  measxues  Maine 
submitted  to  the  EPA  on  Jtme  1, 1994. 
EPA  is  also  approving  a  revision  to 
Chapter  1 14  of  Maine's  Department  of 
Environmental  Protection  Regulations, 
"Classification  of  Air  QuaUty  Control 
Regions,"  which  removes  Presque  Isle 
as  a  nonattainment  area  for  PMio- 
Chapter  114  was  adopted  by  the  Board 
of  Environmental  Protection  on  April 
27, 1994  and  accepted  by  the  Secretary 
of  State  with  an  effective  date  of  May  9, 
1994. 

EPA  is  pubUshing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doaunent  in  this  Federal  Register 
pubUcation,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wiU  be  effective  October  30, 1995 
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unless  adverse  or  critical  comments  are 
received  by  September  29, 1995. 

If  the  EPA  receives  such  comments, 
this  action  wiU  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  wiU 
withdraw  the  final  action.  AU  pubUc 
conunents  received  wiU  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
action  wiU  be  effective  on  October  30, 
1995. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smaU  entities.  5  U.S.C. 
§§603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  wiU  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  smaU  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Under  §§  202,  203,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  proposed  or  final  rules  that  include 
a  Federal  mandate  that  may  resiilt  in 
estimated  costs  of  $100  milUon  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

Throu^  submission  of  this  state 
implementation  plan  revision,  the  State 
and  any  afiiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  §  1 10  of  the 
Clean  Air  Act.  These  rules  may  bind 
State,  local  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  rules  being 
approved  by  this  action  wiU  impose  no 
new  requirements;  such  sources  are 
already  subject  to  these  regidations 
imder  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  action  does  not 
include  a  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  State,  local,  or  tribal  governments  in 
the  ^gregate  ot  to  the  private  sector. 

SIPapprovals under  §  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 


because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiue  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibiUty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electiic  Co.  v.  USEPA,  427  US 
246,  256-66  (S.Q.  1976);  42  U.S.C.  7410 
(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  wiU 
inform  the  general  pubUc  of  these 
tables.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  this  action 
from  review  under  Executive  Oder 
12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  fw  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  oivironmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  §  307(b)(1)  of  the  Clean  Air 
Act,  petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  30, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrates  of  this  final  rule  does  not 
affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  chaUenged  later  in  proceedings  to 
enforce  its  requirements.  [See 
§307(b)(2).l 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
poUution  control,  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


NdK  IncoTporation  by  refBrence  of  the 
State  ImplementatioD  Plan  for  the  State  of 
Maine  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1 ,  1982. 

Dated  July  20, 1995. 
JohnP.DeVillan, 
Regional  Administrator,  EPA-New  England. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401-7671q. 

Sut)part  U— Main* 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(40)  to  read  as 
foUows: 

152.1020    MMtMcabonofplan. 

(c)*  •  ' 

(40)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  June  1, 1994. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated  June 
1, 1994  submitting  revisions  to  the 
Maine  State  Implementation  Plan. 

(B)  Revisions  to  Chapter  114  of  the 
Maine  Department  of  Environmental 
Protection  Regulations.  "Classificaticm 
of  Air  QuaUty  Control  Regions," 
adopted  by  the  Board  of  Environmental 
Protection  on  April  27,  1994  and 
accepted  by  the  Secretary  of  State  with 
an  effective  date  of  May  9, 1094. 

(C)  Revisions  to  Part  B  of  the 
Memorandum  of  Understanding  which 
the  Maine  Department  of  Environmental 
Protection  (DEP)  entered  into  (and 
effective)  on  May  25, 1994,  with  the  Qty 
of  Presque  Isle,  and  the  Maine 
Department  of  Transportation. 

(u)  Additional  materials. 

(A)  A  maintenance  demonstration  and 
contingency  plan  which  outline  Maine's 
control  strategy  for  maintenance  of  the 
PMio  NAAQS  and  contingency 
measures  and  provision  for  Presque  Isle. 

(B)  Nonregulatory  portions  of  the 
submittal. 

3.  In  §  52.1031  the  table  is  amended 
by  adding  a  new  citation  to  entry  "114" 
to  read  as  foUows: 

152.1031    EPA-approved  Maine 
regulations. 
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Table  52.1031.— EPA-Approved  Rules  and  Regulations 


State  citation 


TiUe/subject 


Dale 
adcnted 
by^te 


Date 


^' 


ved  by         FederalRegister 
citation 


52.1020 


Comments 


114 


Classification  of  Air 
Quality  Control  Re- 
gions. 


4/27/94    Aug.  30. 1996  ....    (Insert  FR  citation  from     (c)(40) 

published  date]. 


Revision  to  remove 
Presque  Isle  as  non- 
attairvnent  for  PMio. 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Antfaoritjr:  42  U.S.C.  7401-7671q. 

2.  Section  81.320  is  amended  by 
revising  the  table  for  "Maine— PMio 


Nonattainment  Areas"  to  read  as 
foUows: 

181.320   MaliM. 


Maine— PMio 


NonattaimmeM  Areas 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Aroostook  County: 

City  of  Presque  Isle  (part)' „ 

Aug.  30. 1995  .. 

11/15«0 

Attainment 
Undassifiable 

That  area  bounded  by  ANen  Street  from  its  intersec- 
tion with  Main  Street  east  to  Dudtoy  Street.  Dudley 
Street  soutti  to  Cedar  Street  Cedar  Street  west  to 
Main  Street.  Main  Street  south  to  Kennedy  Brook, 
Kennedy  Brook  northwest  crossing  Presque  Isle 
Stream  to  Cobum  Street,  Cobum  Street  northwest 
to  Mechanic  Street.  Mechanic  Street  west  to  Judd 
Street.  Judd  Street  northeast  to  State  Street  State 
Street  northwest  to  School  Street  School  Street 
northeast  to  Paik  Street  Park  Street  east  to  Mam 
Street 
Rest  of  State  _ „.. 

• 

'  This  definition  of  the  nonattainment  area  redefines  its  tx>rders  from  the  entire  City  of  Presque  Isle  to  this  area  of  0.6  square  mHes  whtoh  dr- 
cumecribe  ttie  area  of  high  emisswn  densities  and  ambient  PM10  levels.  (60  FR  2885.  January  12. 1995) 


[FR  Doc.  95-21464  Filed  6-29-45;  8:45  am] 
■KJJNQ  COOS  MUB  BO  r 


IOPP-400a96;  FRL-4871-81 

40  CFR  Part  180 

Lapidoptsran  Pt>6romon«s:  Tdaranca 
E»Mnptlon 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUftMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
food  tolerance  for  residues  of  cotain 
Lepidopteran  pheromones  resulting 
from  the  use  of  these  substances 
independent  of  formulation,  mode  of 
application  or  physical  form  or  shape 
with  an  aimual  application  limitation  of 
150  grams  active  ingredient  per  acre  (gm 
Al/acre)  for  pest  control  in  or  on  all  raw 
agricultural  commodities.  This 
exemption  pertains  only  to  the 


pheromone  active  ingredient.  Any 
mcapsulating  material  needs  to  be  a 
cleared  inert  for  pesticidal  uses  on  food 
crops.  EPA  is  establishing  this 
regulation  on  its  own  initiative. 

EFFECTIVE  DATE:  This  regulation  becomes 
effective  August  30. 1995. 

A00RE8SE8:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber.  OPP-300396. 
may  be  submitted  to:  Hearing  Cleric 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW,. 
Washington.  DC  20460.  A  copy  of  any 
ob)ections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  niunber 
and  submitted  to:  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to:  Public  Docket.  Rm.  1132. 


Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

A  copy  of  objecticms  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp* 
docketOepamail.epa.gov.  Ck>pies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  "OPP-300396."  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  IV.  of  this  doctunent 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton.  Product  Manager 
(PM-90),  Biopestiddes  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
5th  Floor,  Crystal  Station  1,  2805  Crystal 
Drive.  Arlington,  VA,  (703)  308-8260,  e- 
mail:  hutton.phil@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  29, 1995  (60 
FR  16128),  EPA  issued  a  notice  of  fiUngs 
and  invited  comments  on  a  pesticide 
petition  to  propose  amending  40  CFR 
part  180  by  establishing  an  exemption 
from  the  requirement  of  a  food  tolerance 
for  certain  Lepidopteran  pheromones 
regardless  of  mode  of  application  when 
used  at  rates  less  than  or  equal  to  150 
grams  ai/acre/year.  The  Agency  received 
no  comments  in  response  to  its  notice. 
In  this  document,  EPA  sets  forth  its 
reasons  for  determining  that  a  tolerance 
for  these  pheromone  products  is  not 
necessary  to  protect  public  health. 

For  the  purposes  of  this  exemption,  a 
Lepidopteran  pheromone  is  defined  as  a 
naturally  occiuring  compouind,  or 
identical  or  substantially  similar 
synthetic  compound,  designated  by  the 
unbranched  aUphatics  (with  a  chain 
between  9  and  18  carbons)  ending  in  an 
alcohol,  aldehyde  or  acetate  functional 
group  and  containing  up  to  3  double 
bonds  in  the  aliphatic  backbone.  This 
definition  encompasses  the  majority  of 
Lepidopteran  pheromones.  While  other 
types  of  chemical  compoimds  have  been 
demonstrated  to  be  Lepidopteran 
pheromones  and  other  arthropod 
pheromones  have  been  recommended 
for  tolerance  exemptions,  there  is 
limitied  toxicity  data  and  exposure 
information  available.  The  Agency 
believes  the  type  described  here 
represents  not  only  the  majority  of 
Lepidopteran  pheromones  but  also 
those  with  the  most  complete 
toxicological  data  base.  Synthetically 
produced  compounds  that  are  identical 
to  a  knowm  aliphatic  Lepidopteran 
pheromone  as  described  above,  and 
those  that  differ  only  in  that  their 
molecular  structures  are  stereochemical 
isomers  (or  ratios  of  such  isomers)  are 
also  included  in  this  tolerance 
exemption.  Other  Lepidopteran 
pheromones  and  other  pheromones  not 
included  within  the  described  scope 
will  still  require  mammalian  toxicity 
testing  (40  CFR  158.690)  if  used  on  food 
crops  and  are  not  otherwise  exempt 
from  the  requirement  of  a  tolerance. 


I.  Background 

A  pheromone  (including  an  identical 
syntheftc  compound)  is  defined  by  EPA 
as  a  compound  produced  by  an 
arthropod  (insect,  arachnid,  or 
cnistacean]  that  modifies  the  behavior 
of  other  individuals  of  the  same  species 
(40  CFR  152.25(b)).  Lepidopteran 
pheromones  are  those  produced  by  a 
member  of  the  order  Lepidoptera,  which 
includes  butterflies  and  moths.  One 
physical-chemical  feature  common  to 
all  these  compounds  is  their  volatility 
which  is  the  basis  for  the  signalling  and 
homing  mechanism.  The  Agency  has 
registered  17  arthropod  pheromones 
active  ingre^ents,  11  of  which  are 
Lepidopteran  pheromones. 

The  Agency  has  assvuned  that 
pheromones  and  other  similar 
semiochemicals  are  different  from 
conventional  synthetic  pesticides,  and 
has  attempted  to  faciUtate  their 
registration  with  reduced  data 
requirements  and  regulatory  reUef 
efforts.  Most  recently  the  Agency  has 
recognized  that  a  special  category  of 
pheromone  products  dispensed  from 
larger  sized  poljrmeric  matrices  with 
low  annual  use  rates  represent  minimal 
risk  for  dietary  and  environmental 
exposure  and  has  greatly  eased  the 
burden  to  register  these  items.  Broadcast 
methods  of  application  were  not 
included  because  the  Agency  did  not 
have  sufficient  information  on  the  levels 
of  exposing  from  pheromones  appUed 
in  this  manner.  The  Agency  has  since 
received  data  in  this  area.  In  addition  to 
submitted  data,  the  Agency  utilized  in 
its  decision  an  internal  dociunent  of  the 
toxicology  of  certain  Lepidopteran 
pheromones  related  by  their  chemical 
structure. 

For  pheromone  products,  especially 
those  directly  applied  to  food,  one 
problem  has  been  a  lack  of  subchronic 
toxicity  studies  and  an  estimate  of  the 
actual  pheromone  residues  occurring 
with  use.  Some  pheromone  uses  in  solid 
matrix  dispensers  have  been  registered 
based  on  the  low  probability  of 
exposure  justifying  the  waiver  of  the 
subchronic  toxicity  studies,  namely  the 
90-day  feeding,  the  developmental 
toxicity  and  immunotoxidty  studies. 
However,  the  Agency  has  held  that 
sprayable  formulations  or  other  modes 
of  appUcatioD  that  may  increase  the 
likelihood  of  human  exposing  would 
still  require  the  subchronic  toxicology 
studies. 

n.  Human  Health 

Data  has  been  submitted  on 
subchronic  toxicology  studies  done  to 
date  on  compounds  similar  in  structure 
to  the  Lepidopteran  pheromones  and 


published  in  the  peer  reviewed,  pubUc 
hterature.  The  information  submitted 
covered  compoimds  that  were  from  six 
to  sixteen  carbon  unbranched  alcohols, 
acetates  and  aldehydes.  Since  the 
Agency  is  basing  this  tolerance 
exemption  on  chemical  structure,  it  is 
relevant  to  consider  the  available 
subchronic  toxicology  data  for  this 
group.  The  results  given  in  these 
literature  reports  indicate  that  there  is 
no  significant  acute  toxicity  associated 
with  the  primary  alcohols,  acetates  or 
aldehydes  mentioned  (Cs  to  Ci6 
unbranched  aUphatics).  In  addition,  the 
subchronic  toxicity  of  an  isomeric 
mixture  of  tridecenyl  acetate  indicated 
no  significant  signs  of  toxidty  other 
than  those  expeded  with  longer  term 
exposure  to  high  doses  of  a 
hydrocarbon.  The  findings  of  the 
pubUshed  studies  indicate  that  there 
were  no  significant  health  effects  from 
subchronic  exposures  to  this  group  of 
chemicals. 

Studies  examining  the  volatiUzation 
of  a  pheromone  from  a  microcapsule 
indicates  that  about  70  percent  of  the 
pheromone  remains  after  30  days.  These 
results  indicate  the  pheromone  is 
released  at  a  slower  rate  than 
anticipated.  The  studies  show  that  only 
a  small  proportion  of  the  microcapsules 
actually  release  any  pheromone  or  only 
a  portion  of  the  total  pheromone  loaded 
into  the  capsule  is  capable  of  ever  being 
released.  Tnese  laboratory  studies 
indicate  a  potential  for  pheromone 
residues  to  occur  in  the  absence  of  any 
biological  or  environmental  factors. 

In  a  submitted  field  study,  however, 
residue  analyses  from  field  treated 
plants  indicate  no  significant  amounts 
of  pheromone  can  be  detected  on  the 
resulting  fruit.  The  detectable  residues 
on  unwashed  fiuit  of  tomato  pinworm 
pheromone  ranged  from  21-72  ppb  on 
the  day  of  application,  decreased  to  0.9- 
6.8  ppb  on  day  15,  and  was  recorded  at 
0.29-1.2  ppb  on  day  30.  Washing  the 
tomatoes  brought  all  the  residues  below 
the  level  of  detection.  This  study 
demonstrates  that  the  expected 
pheromone  residue  levels  found  in 
tomato  fruit  are  several  orders  of 
magnitude  lower  than  previously 
calculated  estimates,  llie  process  of 
application,  weathering,  and  other 
environmenteil  degradation  leads  to  a 
reduction  in  the  active  ingredient  that 
approaches  the  system  Umit  of  detection 
in  the  expeded  3-week  Ufetime  of  the 
raw  agricultural  produd. 

m.  Conclusion 

The  Agency  believes  that  the  potential 
for  pheromone  residues  is  not  a  dietary 
hazard.  This  conclusion  is  based  on:  (1) 
The  low  acute  toxicity  seen  in  the  data 
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review  of  the  Lepidopteran  pheronumes 
registered  to  date;  (2)  the  known 
metabolism  of  long-chain  fatty  adds 
that  predicts  these  compounds  would  be 
metabolized  either  by  Oxidation 
yielding  a  series  of  paired  carbon  losses 
or  by  complexing  with  glucuronide  and 
excretion  by  the  kidneys;  and  (3)  low 
exposure  subsequent  to  application 
from  product  aging,  volatilization,  and 
the  results  of  the  field  residue  studies. 

EPA  has  determined  that,  when  used 
in  accordance  with  good  agricultural 
practices,  a  food  tolerance  for  the 
defined  subset  of  Lepidi^teran  . 
pheromones  is  not  necessary  to  protect 
the  pubUc  health.  A  generic  exemption 
for  this  low-risk,  low-exposure  group  of 
substances  will  facilitate  the  use  of 
semiochemicals  as  alternatives  to 
conventifmal  synthetic  pesticides. 
Therefore,  EPA  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  as  set  forth  below  for  the 
defined  group  of  compounds  with  from 
9  to  18  carbon  atoms,  regardless  of 
formulation  or  mode  of  appUcaticm,  at 
use  rates  of  less  thui  150  grams  active 
ingredient/acre/year.  It  is  important  to 
note  that  any  encapsulating  material 
needs  to  be  a  cleared  inert  for  pestiddal 
uses  on  food  crops.  To  the  extent  that 
other  straight  chained,  or  non-strai^t 
chained  chemicals  within  this  group 
may  be  naturally  occxuring  and 
sufficiently  similar  to  these 
Lepidopteran  compounds  in  use,  they 
may  also  meet  the  exemption  from  the 
requirement  for  a  food  tolerance  upon 
review  by  the  Agency. 

Any  person  adversely  afiiected  by  this 
regulation  may,  within  30  days,  file 
written  objections  and/or  request  a 
hearing  with  the  Hearing  Qerk  mad  a 
copy  submitted  to  the  OPP  docket  for 
this  rulemaking  at  the  addresses  given 
above. 

IV.  Eulemakiiig  Record 

A  record  has  been  estabUshed  for  this 
rulemaking  under  docket  number 
"OPP-300396"  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rocnn  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Written  objections  and  hearing 
requests,  identified  by  the  document 
control  niunber  "OPP-300396",  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708. 401  M  St.,  SW..  Washington.  DC 
2046a 

A  copy  of  electronic  objections  uid 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

oppKlocketOepamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  doomient 

V.  Regulatory  Aaaeasments 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Purouant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L 
96354,  94  S4at.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Dated:  August  18, 1995.. 
jaMt  L.  AndeneD. 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division  Office  of  Pesticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21'U.S.C  346a  and  371. 

2.  By  adding  §  180.1153  to  subpart  D 
to  read  as  follows: 


f18Q.1153    LepklopHfan  pheromon— ; 
exemption  from  Hie  raqulrefnent  of  a 
tolerance. 

Lepidopteran  pheromones  that  are 
naturally  occurring  compoimds,  or 
identical  or  substantially  similar 
synthetic  compounds,  designated  by  an 
unbranched  aliphatic  chain  (between  9 
and  18  carbons)  ending  in  an  alcohol, 
aldehyde  or  acetate  functional  group 
and  containing  up  to  3  double  bonds  in 
the  aliphatic  backbone,  are  exempt  from 
the  requirement  of  a  tolerance  in  or  on 
all  raw  agricultural  commodities.  This 
exemption  pertains  to  only  those 
situations  when  the  pheromone  is 
applied  to  growing  crops  at  a  rate  not  to 
exceed  150  grams  active  ingredient/ 
acre/year  in  accordance  widi  good 
agricultural  practices. 

[FR  Doc.  95-21037  Filed  S-29-95;  8:45  am] 
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40  CFR  Part  180 

[PP  4E4404m21«2;  FRL-4962-1) 

RIN2070-AB78 

Qlyphoaata;  Pasticide  Tdarances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  docimient  establishes 
pesticide  tolerances  for  residues  of 
glyphosate  in  or  on  the  raw  agricultural 
commodities  peppermint  and 
spearmint  The  hiterragional  Research 
Project  No.  4  (IR-4)  requested  in  a 
petition  submitted  to  EPA  pursuant  to 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  this  regulation  that 
establishes  the  maxhniun  permissible 
level  for  residues  of  the  pesticide  in  or 
on  the  conunodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  30, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number,  (PP  4E4404/ 
R2162],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Enviroiunental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  bearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
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(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail, epa.gov.  Copies  of 
objections  and  bearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  4E4404/R21621. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Product 
Manager,  Registration  Division  (7505W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)-308-8783;  e-mail: 
jamerson.hoyt@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  7, 1995  (60  FR 
35365),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agriculural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  4E4404  to  EPA 
on  behalf  of  the  Agricultural  Experiment 
Station  of  Washington.  The  petition 
rec[uested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the 
FFDC!a,  21  U.S.C.  346a(e),  amend  40 
CFR  180.364(d)  by  estabUshing 
tolerances  for  residues  of  glyphosate  [N- 
(phosphonomethyl)glycine)  resulting 
from  Uie  application  of  the 
isopropylamine  salt  of  glyphosate,  in  or 
on  the  raw  agricultural  commodities 
peppermint  and  spearmint  at  200  parts 
per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 


evaluated  and  discussed  in  the 
proposed  r\ile.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  peraon  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i),  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  tne 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
4E4404yR2162]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  4E4404/R2162], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 


Agency,  Rm.  3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  charactera 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  wiU  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  p&pet  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  m\ist 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially 'altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishvag  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  (tf  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
acd  pests.  Reporting  and  recordkeeping 
lequiiements. 

Dated:  August  18, 1995. 

Susan  Lewis. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  1«MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antliortty:  21  U.S.C  346a  and  371. 

2.  In  §  180.364,  paragraph  (d)  is 
amended  by  adding  and  alphabetically 
inserting  the  entries  for  peppermint  and 
spearmint,  to  read  as  follows: 

1 18a364  Qlyphoaato;  to<i»nc—  for 


(d)* 


ConwTwdi^ 


Parts  per 
tnilHon 


Peppermint , 
Spearmints. 


200 
200 


(FR  Doc.  95-21514  Filed  8-29-95;  8:45  am] 
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40  CFR  Part  180 
[PP4E4374/R21S8:  FRL-4968-q 
RIN  2070-AB78 

Dlmethoate;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  insecticide 
dimethoate  in  or  on  the  raw  agricultural 
commodity  asparagus.  The  Interregional 
Research  Project  No.  4  (IR-4)  requested 
this  regulation  to  establish  a  maximimi 
permissible  level  for  residues  of  the 
insecticide  in  or  on  the  commodity  in  a 
petition  submitted  pursuant  to  the 


Federal  Food,  Dnig  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  eSactive  August  30, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docimient  control  number,  [PP  4E4374/ 
R2158],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resotirces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmfflital  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefiierson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  charactera  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in  . 
electronic  form  must  be  identified  by 
the  docket  number  (PP  4E4374/R2158). 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Etepository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  doctunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  259, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-308-8783;  e- 
mail:  jamerson.hoyt€>epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  5, 1995  (60  FR 
34945),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 


Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgen  University,  New 
Brunswick,  NJ  08903,  had  submitted  a 
pesticide  petition,  PP  4E4374,  to  EPA  on 
behalf  of  die  Agricultural  Experiment 
Stations  of  North  Carolina  and 
Oklahoma.  The  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (21  U.S.C.  346a(e)),  amend 
40  CFR  180.204  to  estabUsh  a  tolerance 
for  residues  of  the  pesticide  dimethoate 
(O.O-dimethyl  S-(N- 
methylcarbamoylmethyl)    . 
phosphorodithioate)  including  its 
oxygen  analog  (O.O-dimethyl  S-(N- 
methylcarbamoylmethyl) 
phosphorothioate)  in  or  on  the  raw 
agricultiual  commodity  asparagus  at 
0.15  part  per  million  (ppm).  The 
petitioner  proposed  that  use  of 
dimethoate  on  asparagus  be 
geographically  limited  to  exclude 
CaUfomia  and  Arizona  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  nile.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  ptiblic  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubhcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  &ct\ial  i8sue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
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request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
iasue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  estabUshed  for  this 
rulemaking  imder  docket  niunber  [PP 
4E4374/R2158]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Room  1132  of  the 
Pubhc  Response  and  Program  Resources 
Bdranch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  dociunent 
control  number  [PP  4E4374/R2158], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  3708. 401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket^pamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  v\rith  the  Hearing 
Cleric  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  charactera 
and  any  form  of  enoyption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
veraion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
(^dal  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 


review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
aimual  effiect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubhc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Purauant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  18, 1995. 

Susan  Lewis, 

Acting  Directm;  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.204,  paragraph  (b)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  a  new 
entry,  to  read  as  follows: 


f  180204  Dimethoate  tnchiding  Its  oxygen 
analog;  tolerartces  for  residues. 

•  *  •  *  *   . 


(b) 


•    •    • 


Commodily 


Parts  per 
mtNion 


Asparagus 


0.15 


[FR  Doc.  9&-21513  Filed  &-29-«5;  8:45  am) 
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40CFR  Part  180 

[PP  5E4425/R21S7;  FRL-4968-2] 
RIN  2070-AB78 

Imldaeloprld;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  estabUshes  a 
tolerance  for  residues  of  the  insecticide 
(l-[6-chloro-3-pyridinyl)methyl)-M 
nitro-2-imidazoIidinimine  (referred  to  itn 
this  document  as  imidacloprid)  and  its 
metabohtes  in  or  on  the  raw  agricultural 
commodity  dried  hops.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  the  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  insecticide  pursuant  to 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  30, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  niunber,  [PP  5E442S/ 
R2157],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202. 
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A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clmk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file    ' 
format  or  ASCII  file  format  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  5E4425/R2157J. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  259, 1921 
Jefiiarson  Davis  Hwy.,  Arlington.  VA 
22202.  (703)-308-8783;  e-mail: 
jamer8on.hoyt9epamail.epa.gov. 
SUPPLBCNTARY  MFORMATION:  In  the 
Federal  Register  of  }uly  5. 1995  (60  FR 
34943).  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  (K-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  New  Brunswick,  NJ 
08903,  had  submitted  pesticide  petition 
(PP)  5E4425  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
(>egan  and  Washington.  This  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e],  amend  40  CFR 
180.472  by  establishing  a  tolerance  for 
residues  of  the  insecticide  imidacloprid 
(l-((6-chloro-3-pyridinyl)methyll-JV- 
nitro-2-imidazolidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
l-[(6-adoro-3-pyTidinyl)-methyll-N- 
nitro-2-imidazolidiniinine.  in  or  on  the 
raw  agricultural  commodity  dried  hops 
at  6  parts  per  million. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  pubUc  health.  Therefore,  the 


tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  afiiacted  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  aocovmt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issvie(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  niunber  [PP 
5E4425/R2157]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  vdiich  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Ro<Mn  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  docxunent 
control  nimiber  [5E4425/R2157],  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708, 401  M  St,  SW.,  Washington,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 


opp-Docket9epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  sectioii  3(f), 
the  order  defines  a  "significant 
regiilatory  action"  as  an  action  that  is 
]ika\y  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piusuaht  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  rtimti  Ragieler  of  May  4. 1981  (46 
FR  24950). 
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Uit  of  Sdb^ects  bi  40  CFR  Part  180 

Environmental  protectton. 
Administrative  practice  and  procedine, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  rec(»dkeeping 
requirements. 

Dated:  August  18. 1995. 

SwanLmvit, 

Acting  Director,  Registratioit  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Amfaorfty:  21  U.S.C  346a  and  371. 

2.  In  §  180.472,  paragraph  (a)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  an  entry  for 
dried  hops,  and  paragraph  (d)  is 
removed  and  designated  as  "reserved" 
as  follows: 

|18a472    H(6-Ctiioro-3-pyridinyOmathyl]- 
IMiltro-2-linidaBoMlnlinlne;  tolarancee  for 


(a)*    •    * 

Parts  per 

mwion 

•            *            * 

•                  • 

6 

r  •  • 

'  (d)  [Reserved] 


P^R  Doc  95-21512  FUed  8-29-45;  8:45  am] 
MLUNQ  CODE  tOSfl  BO  T 

j  — 

40  CFR  Paris  180  and  186 

(PP  4F4337  and  FAP  4H5700m2167;  FRL- 
4076-a] 

RiN207O-AB78 

Imidacloprid  (NTN);  Pesticide 
Tolerances  and  a  FeecTAdditive 
Regulallon 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  These  regulations  establish 
time-limited  tolerances  and  a  feed 
additive  regulation  for  residues  of  the 
insecticide  l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
iiTiidazolldinimine  (also  known  as 
imidacloprid)  and  its  metabolites  in  or 
on  wheat  and  sugarbeets  with  an 
expiration  date  3  years  after  its  effective 


date.  Gusta&cm,  Inc.,  submitted 
petitions  imder  the  Federal  Food,  Drug 
and  Cosmetics  Act  (FFDCA)  that 
requested  these  regulations  to  establish 
these  maximum  permissible  levels  for 
residues  of  the  insecticide. 

EFFECTIVE  DATES:  These  regulations 
became  effective  on  Augiist  24, 1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [FP  4F4337 
and  FAP  4H5700/R2167],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708. 401  M  St,  SW.,  Wellington,  DC 
20460.  Fees  accompanying  objections 
shall  be  labeled  "Tolerance  Petiticm 
Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  should  be 
identified  by  the  dociunent  control 
niunber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
peraon.  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  dis^  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  4F4337  and  FAP 
4H5700/R2167].  No  Confidential 
Business  Information  (CBI)  shoidd  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  oa  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACTl  By 
mail:  Dennis  H.  Edwards,  Jr., Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
En^dronmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  «2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-305- 


6386;  e-mail: 

edwards.denni80epamaiLepa.gov. 
SUPPLEMBITARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  1 
of  November  2, 1994  (59  FR  54907), 
which  announced  that  Gustafson,  Inc., 
P.O.  Box  660065,  Dallas,  TX  75266- 
0065,  had  submitted  a  petition  to  amend 
40  CFR  part  180  by  establishing  under 
sections  408  and  409  of  the  Federal 
Food  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a  and  348,  a  regulation  to 
permit  residues  of  the  insecticide  (l-[6- 
chloro-3-pyridinyl)  methyl)-N-nitro-2- 
imidazolidinime,  in  or  on  the  raw 
agricultural  commodities  wheat,  forage 
at  7.0  ppm,  wheat,  straw  at  0.3  ppm, 
wheat,  grain  at  0.1  ppm;  barley,  forage 
at  1.2  ppm,  barley,  straw  at  0.2  ppm, 
and  barley,  grain  at  0.1  ppm,  solium, 
forage  at  0.2  ppm,  soighum,  straw  at  0.1 
ppm,  sorghum,  grain  at  0.1  ppm,  beet, 
sugar,  (roots)  at  0.1  pm,  and  beets  sugar 
(tops)  at  0.1  ppm.  Gustafson,  Inc.,  later 
withdrew  the  proposed  sorghum 
tolnance  and  resubmitted  it  as  separate 
petition.  Gusta&on  also  amended  the 
petition  to  request  a  feed  additive 
tolerance  of  0.5  ppm  on  sugarbeet 
molasses  and  revised  the  tolerance 
proposed  for  wheat  grain  to  0.05  ppm 
and  sugaifaeet  roots  to  0.05  ppm  (see  the 
Federal  Register  of  June  15. 1995(60  FR 
31467)).  The  Agency  has  since  decided 
that  the  appropriate  sugarbeet  molasses 
tolerance  should  be  0.3  ppm. 

On  August  14,  1995,  Gustafson, 
submitted  a  revised  Section  F  deleting 
barley  from  this  petition.  It  will  be 
resubmitted  as  a  septarate  petition. 

These  tolerances  and  feed  additive 
regulation  are  being  established  with  a 
3 -year  time  limit  to  enable  Gustafson  to 
complete  additional  residue  trials  and 
present  a  final  repori.  On  June  2, 1994, 
the  Agency  issued  a  guidance  document 
on  crop  residue  trials.  Among  other 
things,  this  document  provided 
guidance  on  the  number  and  location  of^ 
domestic  crop  field  trials  for 
establishment  of  pesticide  residue  trials. 
Based  on  this  guidance  document,  the 
Agency  determined  that  additional  field 
trials  are  needed  for  wheat  and 
sugarbeets.  However,  the  Agency  does 
not  believe  that  these  data  will 
significantiy  change  its  risk  assessment 

All  relevant  materials  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  toltfanoss 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-efflect  level 
(NOEL)  of  100  ppm  (8  mg/kg/day);  rat 
and  rabbit  teratology  studies  which 
were  negative  at  doses  up  to  30  mg/kg/ 
day  and  24  mg/kg/day,  respectively. 

2.  A  2-year  ratfeeduig/carcinogenicity 
study  that  was  negative  for  carcinogenic 
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effects  under  the  conditions  of  the  study 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/day,  male  and  7.6  mg/kg/day,  female) 
for  Doncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm. 

3.  A  1-year  dog-feeding  study  with  a 
NOEL  of  1,250  ppm  (41  mgAcg/day). 

4.  A  2-year  moiise  carcinogenicity 
study  that  was  negative  for  carcinogenic 
effiacts  under  conditions  of  the  study 
and  that  bad  a  NOEL  of  1,000  ppm  (208 
mg/kg/day). 

There  is  no  cancer  risk  associated 
with  exposure  to  this  chemical. 
Imidacloprid  has  been  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RFD)  Committee. 

The  reference  dose  (RfD),  based  on  the 
2-year  rat  feeding/carcinogenic  study 
with  a  NOEL  of  5.7  mg/kg/bwt  and  100- 
fold  uncertainity  fector,  is  calculated  to 
be  0.057  mg/kg/bwt.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  uses  is  0.008088  mg/kg/ 
bwt/day.  This  represents  14.189%  of  me 
RfD  for  overall  U.S.  population.  The 
proposed  tolerance  will  increase  the 
TMRC,  .000091  mg/kg/day  representing 
an  increase  in  the  ADI  of  0.158%.  Thus 
the  TMRC  will  be  .0008179  mg/kg/day 
utilizing  14.377%  of  the  RFD.  For 
exposiire  of  the  most  highly  expos\ired 
subgroups  in  the  population,  children 
ages  1  to  6  years,  the  TMRC  for  the 
published  and  proposed  tolerances  is  is 
0.016934  mg/kg/day.  This  is  equal  to 
29.709%  of  the  RfD.  Dietary  exposure 
from  the  existing  uses  and  proposed  use 
will  not  exceed  the  reference  dose  for 
any  subpopulation  (including  infents 
and  children)  based  on  the  information 
available  from  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  imidacloprid 
residue  in  plants  and  livestock  is 
adeqxiately  understood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  it  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  calciilated  as  imidacloprid. 
The  analytical  method  is  a  common 
moiety  method  for  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridlyl  moiety  using  a 
permanganate  oxidation,  silyl 
dehvatization,  and  capillary  GC-MS 
selective  ion  monitoring.  Imidacloprid 
and  .ts  metabolites  are  stable  in  the 
commodities  when  frozen  for  at  least  24 
months.  There  are  adequate  amoimts  of 
geographically  representative  crop  field 
trial  data  to  show  that  combined 
residues  of  imidacloprid  and  it 
metaboUtes,  all  calculated  aa 
imidacloprid,  will  not  exceed  the 


proposed  tolerances  when  use  as. 
directed. 

There  are  currently  no  actions 
pending  against  the  continued 
regstraticHi  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
soiight  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health  and  that  use  of  the 
pesticide  in  accordance  with  the 
regulation  established  by  amending  40 
CFR  part  186  will  be  safe.  Therefore, 
these  tolerances  are  established  as  set 
forth  below. 

Any  person  adversely  affiected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Cleric,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Cleric 
should  be  submitted  to  the  OPP  dodcet 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  is8ue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simimary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tne 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  bets  to  the 
cratrary;  and  resolution  of  the  fectual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
4F4337  and  FAP  4H5700/R21671 
(including  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper, 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 


Monday  thxou^  Friday,  exclnding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Brandi,  Held 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hi^way. 
Arlington.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  4F4337  and  FAP 
4H5700/R21671,  may  be  submitted  to 
the  Hearing  Clerk  (1900).  Envinmmental 
Protection  Agency,  Rm.  3708.  401  M  St.. 
SW.,  Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Dock0t9epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  doamient. 

Under  Executive  Order  12868  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defiiies 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  miUion  or 
more,  or  adversely  and  materially 
affacting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
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the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  tenns  of  this 
Eicecutive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolraanoes 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedval  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
reqiiirements. 

Dated:  August  24, 1995. 

Stephen  L.  JohnMm, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  as  follows: 

PART  180-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aiidioritjr:  21  U.S.C.  346a  and  371. 

b.  In  §  180.472,  by  adding  new 
paragraph  (e),  to  read  as  follows: 

f18a472    1*[(6-Ctiioro-3-pyrldinyl)nwthyl]- 
N-nlln>-2-linldaioHdiniinina;  tdaranoaa  tor 


(e)  Time-limited  tolerances  are 
established  for  residues  of  the 
insecticide  l-[6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  l-((6-chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine.  in  or  on  the 
following  raw  agricultural  commodities 


Parts  per 
miWon 

CommodKy 

date 

fleets,  sugar 
(roots) 

Baals,  sugar 
(topa) 

ao6 

August  24, 
1998 

Pamper 
mWon 

Wheat,  forage  .« 
Wheat,  straw  .... 
Wheat,  grain  ..„. 

7X 
0.3 

ao5 

Da 
Do. 
Do. 

PART  186— [AMENOEiq 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Audiarity:  21  U.S.C  348. 

b.  In  §  186.900,  by  revising  the  section 
heading  and  adding  new  paragraph  (d), 
to  read  as  follows: 

f  186.900    1-{(6^t)lor»-3-pyrMllnyl)mattiyl}- 
N-nltro-^  imldamkfinifnlna. 

*  •  •  •  • 

(d)  A  time-limited  feed  additive 
tolerance  is  established  for  residues  of 
the  insecticide  l-((6-chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine  and  it  metabolites 
containing  6-chloropyridinyl  moiety  in 
or  on  processed  feed  when  present 
therein  as  a  result  of  application  to 
sugarbeets. 


Commodtty 

Parts  per 
mHHon 

Expiration 

Beets,  sugar, 
molasses 

0.3 

August  24, 
1998 

Residues  in  this  commodity  not  in 
excess  of  the  estabUshed  tolerances 
resulting  from  the  use  described  in  this 
paragraph  remaining  after  expiration  of 
the  time-limited  tolerance  will  not  be 
considered  to  be  actionable  if  the 
insecticide  is  applied  during  the  term  of 
and  in  accordance  with  the  provisions 
of  the  above  regulation. 

(FR  Doc  95-21668  Filed  8-28-95;  2:17  pm] 

BHXMQCODCI 


40  CFR  Part  271 
[FRL-4286-3] 

Georgia:  Final  Authorization  of  Stale 
Hazardoua  Waale  Management 
Program  Reviaione 

AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  Final  Rule. 

StiMMARY:  Georgia  has  applied  far  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Georgia's  revisions  consist 
of  the  provisions  contained  in  the  rules 


promulgated  for  the  Burning  of 
Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces.  These  requiiemeots 
are  listed  in  Section  B  of  this  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Georgia's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Georgia's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qiialify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  Georgia's  hazardous  waste 
program  revisions.  Georgia's  application 
for  program  revisions  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Georgia 
shall  be  efiiective  October  30, 1995 
unless  EPA  publishes  a  fnior  Federal 
Registn-  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Georgia's  program  revision  application 
must  be  received  by  the  close  of 
business  September  29, 1995. 
AOORESSES:  Copies  of  Georgia's  program 
revision  application  are  available  during 
regular  office  hours  of  9  aun.  to  5  p.m..  r 
Monday  through  Friday,  at  the 
following  addresses  for  inspection  and 
copying:  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Floyd  Towers  East,  Room 
1154,  205  Butler  St.,  SE,  Atlanta, 
Georgia  30334;  U.S.  EPA  Region  4, 
Librwy,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365;  (404)  347-4216, 
vmx  6050.  Or  you  may  contact  the  State 
Coordinator  at  (404)  347-2234,  vmx 
2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke.  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234  vmx  2018. 

8UPPI.EMENTARY  INFORMATION: 

A.  Backgroand 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition. 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984. 
hereinafter  ("HSWA"))  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "intmim  authorization"  for  the 
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HSWA  requiremenU  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occtir.  Most  commonly,  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260  through  266,  268,  270,  and  279. 

B.Georgia 

Georgia  initially  received  final 
authorization  for  its  base  RCRA  program 
efiiactive  on  August  21, 1984.  Georgia 
has  received  authorization  for  revisions 
to  its  program  through  RCRA  Cluster  m 
on  July  10, 1995.  Today  Georgia  is 
seeking  approval  of  the  Burning  of 
Hazardous  Waste  in  Boilers  and 
bdustrial  Furnaces  (BIF)  rules  which 


are  contained  in  RCRA  Clusters  I,  n,  and 
in  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Georgia's 
application,  and  has  made  an  immediate 
final  decision  that  Georgia's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Georgia.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
September  29, 1995.  Copies  of  Georgia's 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  AOOREMES  section  of  this  notice. 

Approval  of  Georgia's  program 
revision  shall  become  effective  in  60 
days  imless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 


the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will  ■  - 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  deciaion  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effsct  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whidi  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  e^ctive  date  of 
this  authorization. 

Georgia  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Federai  rsquiramant 


Checklist  85  BIF  Rule 


Ch«Mist  94  BIF  Rule 


Cheddist  96  BIF  Rule 


Cheddlst  98  BIF  Rule 


OMcMistlll  BIF  Rule 


Checklist  114  BIF  Rule 


HSWA  or  FR  nctee 


56  FR  7134 


56  FR  32688 


56FR42S04 


56  FR  43874 


57  FR  38558 


57  FR  44899 


Promulga- 
tkm 


2/21/91 


7/17/91 


8/27/91 
OCQA 


9/5/91 


8/2S/92 


9/30/92 


State  aulhoftty 


391-3-11.07(1). 

391-3-1 1 .1 1(3)(d)(e)«.(8)(7)(d),&(13) 

OCQA 

12-6-62(2),(10),(20), 

12-8-64{1KJ). 

12-8-64(1  MM), 

12-8-65(a)(16)&(21), 

1S  Q  C6 
391-3-11— .10(1)  &  (3), 
3ei_3_1  t-.i  1  (3)(e)*(g)(7Kd)&(10) 
OCQA 

1 2-8-62(1 1)«i(1 3). 

12-8-64(1  )(A)(B)(C)(D)(FMI), 

12-8-65(a)(3)&(21). 

12  8  66 
391-3-11— .07 

1 2-8-62(1  OKI  1K13)(20). 

12-8-64(1MM)(A)(B)(C)(D)(FKI). 

12-6-65(aK3X16K21) 
391-3-11- .10(3) 

OCQA 

12-8-64(1)4(2). 

12-e-65(a)(3)(16K21). 

12-8-66 
391-3-11- .02(1), 
391-3-11— .07(1  )(2), 
391-3-11— .10(1  M2)(3) 

OCQA 

1 2-8-62(1 0)(20). 

1 2-6-64(1  )(M). 

12-8-65(a)(16)(21) 
391-3-11— .02(1). 
391-3-11— .07(1  )(2). 
391-3-11— .10(1K2)(3). 

OCQA 

1 2-6-62(1 1)(  13). 

1 2-8-64(1  )(A)(B)(C)(D)(EKFKI).  ' 
12-8-66 


Georgia  is  not  authorized  by  the 
Federal  government  to  operate  the 
RCRA  program  on  Indian  Lands;  this 
authority  remains  with  EPA  unless 


provided  otherwise  in  a  foture  statute  or 
regulation. 


CDecisioii 

I  conclude  that  Georgia's  application 
for  program  revisions  meets  all  of  the 
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statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Georgia  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Coiiq>liance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Georgia's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
enUties.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926, 6974(b). 

Dated:  August  IS,  1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  95-21281  Filed  8-29-95;  8:45  am] 
BOJJNQ  CODE  as6»-sa-p 


40  CFR  Part  271 
[FRL-5286-2] 

Mississippi;  nnal  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AQCNCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Mississippi  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Mississippi's  revisions 
consist  of  provisions  contained  in  RCRA 
Cluster  m.  These  requirements  are  listed 


in  Section  B  of  this  notice.  Hie 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Mississippi's  application 
and  has  made  a  decision,  subject  to 
public  review  and  comment,  that 
Mississippi's  hazardous  waste  program 
revisions  satisfy  all  of  the  lequirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Mississippi's  hazardous  waste 
program  revisions.  Mississippi's 
application  for  program  revisions  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for 
Mississippi's  program  revisions  shall  be 
efiiactive  October  30. 1995  imless  EPA 
pubUshes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Mississippi's 
prt)gram  revision  application  must  be 
received  by  the  close  of  business, 
September  29. 1995. 
ADDRESSES:  Copies  of  Mississippi's 
program  revision  application  are 
available  during  8:00am  to  4:30pm  at 
the  following  addresses  for  inspection 
and  copying:  Mississippi  Department  of 
Environmental  Quality,  2380  Highway 
80  West,  P.O.  Box  10385,  Jackson, 
Mississippi  39209;  (601)  961-5062;  US. 
EPA,  Region  4,  Library,  345  Courtland 
Street,  NE.  Atlanta.  Georgia  30365;  (404) 
347-4216.  Written  comments  should  be 
sent  to  Al  Hanke  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT;  Al 
Hanke.  Chief,  State  Programs  Section, 
Waste  Pro-ams  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta.  Georgia 
30365;  (404)  347-2234  vmx  2018. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgronnd 

States  with  final  authorization  imder 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6926(b),  have  a  continuing  obUgation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authorify. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 


HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly,  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  Parts  260-268  and 
124  and  270. 

B.  Miasiasippi 

Mississippi  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  June  27, 1984.  Mississippi 
received  authorization  for  revisions  to 
its  program  on  October  17,  1988, 
October  9, 1990,  May  28. 1991,  August 
27, 1991,  July  10, 1992,  June  7, 1993, 
December  20, 1993,  May  17,  1994,  and 
July  31,  1995,  On  August  10, 1994. 
Mississippi  submitted  a  program 
revision  application  for  additional 
program  approvals.  Today,  Mississippi 
is  seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Mississippi's 
application  and  has  made  an  immediate 
final  decision  that  Mississippi's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Mississippi. 
The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  September  29, 1995. 

Copies  of  Mississippi's  application  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  /kODRES^S  section  of 
this  notice.  Approval  of  Mississippi's 
program  revisions  shall  become 
effiective  October  30,  1995,  unless  an 
adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  tiiis  notice 
is  received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 
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Mississippi  is  today  seeking  authority     requirements  promulgated  on  July  1, 
to  administer  the  ibUowing  Federal  1992-^me  30, 1993.  for  RCRA  m. 


Fedsfsl  re(|uira(nsnt 


FR 


FRpromul- 


ChecidM107: 

01  FMsr  Exclusion 
ChecMstloe: 

Taxidly  Characteristic  Revision;  Technical  Correction  

ChecMMIOQ: 

Land  Disposal  Restrictions  for  Newly  Listed  Wastes  and  Hazsntous  Debris 
ChaoMM  110: 

Coke  By-Products  Usting 

ChecldMl12: 

Recycled  Used  Oil  Mara«emsnt  Standsrds 
ChecMtetnS: 

ConsolidatBd  Uabilty  Requkements 


ChecMstllS: 

Reporisbls  QusnUty  Adiustnient,  Chlorinalsd  Toluene  Production  Wi 
ChecMMIIS:        _ 

ChecMst  118: 

T  I   lll>  f^tl    ■     I  II    lli  ■   y  mIIiI      ^  *^lrtB>i      ^  II  ■■!■    nil  II  11 

ToxKiy  unaracisnsiic  iwvMon;  \xnecaon  .„._-_.—.-...■_ .„- ___. 

ChecldM120:  

Wood  Pressrving;  Technicai  Amendmnt  ....__._»...»..»»«_......«..._«......_.... 

ChecMst  122: 

Recycled  Used  01  Management  Standards;  Technical  Amendments 

ChecMst  124: 

Land  DMposai  nesmceons  w  igniiaoie  sra  uonoeive  (/naractsnoiic  wastes 


57  FR  29220 
57  FR  30667 
57  FR  37194 
57  FR  37284 
57  FR  41566 

53  FR  33938 

56  FR  30200 
57FR4»32 

57  FR  47378 
57  FR  54452 

57  FR  66114 

58  FR  6854  . 

57  FR  61492 

58  FR  26420 
56  FR  29660 


7/1/92 
7/10/92 
8^8/92 
8/18/92 
9/10/92 

mm 

7/1/B1 
9/16/92 

10/1  S«2 

11/18/92 

11/24/82 
2/2/93 

12/24/82 

5/3/93 

5/24/93 


Mississippi's  application  for  these 
program  remans  meet  all  of  the 
statutory  snd  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Mississippi  is  grsnted  final 
authoriation  to  operate  its  hazardous 
waste  program  as  revised. 

Mississippi  now  has  responsibility  for 
permitting  trestment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  8ub|ect  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Mississippi  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  Section  3007  of 
RCRA  and  to  take  enforcement  actions 
under  Section  3008,  3013,  and  7003  of 
RCRA 

Canpliamx  WHh  Execirtive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

CertificadMi  Under  the  Regulatory 
FlexiMUtyAct 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  ccotify  that  this 
auth<Hization  will  not  have  a  significant 
economic  impact  on  a  substant^ 
numbw  of  ssoall  entities.  This 


authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  Cavor  of  Mississippi's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  K  does  not 
impose  any  new  biirdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  SiA)ecl8  ia  49  Cn  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Antiiiirity:  This  notice  is  Issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C  6912(a),  6926, 6974(b)). 

Dated:  August  18. 1905. 
Patrick  KLTeUa, 
Acting  Regional  Administrator. 
[FR  Doc.  95-21279  Filed  8-29-95;  8:45  am) 
SaxSM  COOK  HSS-SS-P 


4eCFIIPwt721 

IPPPTS-666S2;  PflL-49a6-a] 

RM207e-AI27 

wgnnicani  issw  uses  vi  warvHi 


MBtCii  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


f:  EPA  is  promulgating 
significant  new  use  rules  (SNURs)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  certain  chemical 
substances  which  were  the  sub)ect  of 
premanu&cture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  Today's  action 
requires  persons  who  intend  to 
manufacture,  import,  or  process  these 
substances  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufactiuing  or 
processing  of  the  substance  for  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  wdll 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use,  and  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs.  EPA  is 
proraulgatiBg  this  SNUR  using  direct 
final  procedurss. 

DATES:  The  efbctive  date  of  this  rule  is 
October  30, 1995.  This  rule  shall  be 
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promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  Standard  Time 
on  September  13. 1995.  If  EPA  receives 
notice  before  September  29, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments  on  EPA's  action  in 
establishing  a  SNUR  for  (me  or  more  of 
the  riiemiral  substances  subject  to  this 
rule.  EPA  will  withdraw  the  SNUR  for 
the  substance  for  which  the  notice  of 
intent  to  comment  is  received  and  will 
issue  a  proposed  SNUR  providing  a  30- 
day  period  for  public  comment 
ADDRESSES:  Each  comment  or  notice  of 
intent  to  submit  adverse  ca  critical 
comment  must  bear  the  docket  control 
number  OPPTS-50622  and  the  names  of 
the  chemical  substances  subject  to  the 
comment.  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460.  All 
comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-50622.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  final  rule  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  X.  of  this  dociunent 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551,  e-mail:  TSCA- 
HotlineOepamail.eps.gov. 
SUPPLEMENTARY  INFORMATION:  This 
SNUR  will  require  persons  to  notify 
EPA  at  least  90  days  before  commencing 
manufacturing  or  processing  a  substance 
for  any  activity  designated  by  this  SNUR 
as  a  significant  new  use.  The  supporting 
rationale  and  background  to  this  rule  are 


mora  fully  set  out  in  the  preamUe  to 
EPA's  first  direct  final  SNURs  published 
in  the  Federal  RegMar  of  Afnil  24, 1990 
(55  FR  17376).  Consult  that  preamble  for 
further  infcvmation  on  the  objectives, 
rationale,  and  procediues  for  the  rules 
and  on  the  be^  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

L  Authority 

Secticm  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
conndering  all  relevant  factors, 
including  mose  listed  in  section  5(a)(2}. 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use.  The  mechanism  for  reporting  under 
this  requirement  is  established  under  40 
CFR  721.10. 

n.  ^pUcability  of  General  Provisions 

General  provisions  for  SNURs  appear 
at  40  CFR  part  721 ,  subpart  A.  These 
provisions  describe  persons  subject  to 
the  rule,  recordkeeping  requirements, 
exemptions  to  reporting  requirements, 
and  applicability  of  the  rule  to  uses 
occurring  liefore  the  effective  date  of  the 
final  rule.  Provisions  relating  to  user 
fees  appear  at  40  CFR  part  700.  Persons 
subject  to  this  SNUR  must  comply  with 
the  same  notice  requirements  and  EPA 
regufatory  procedures  as  submitters  of 
PMNs  under  section  5(a)(1)(A)  of  TSCA 
In  particular,  these  requirements 
include  the  information  submission 
requirements  of  section  5(b)  and  5(d)(1), 
the  exemptions  authorized  by  section 
5(h)(1),  (2),  (3),  and  (5),  and  tiie 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice,  EPA  may 
take  regulatory  action  imder  section 
5(e),  5(f),  6,  or  7  to  control  the  activities 
on  which  it  has  received  the  SNUR 
notice.  If  EPA  does  not  take  action,  EPA 
is  reqiiired  under  section  5(g)  to  explain 
in  the  Federal  Register  its  reasons  for 
not  taking  actioiL 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regufations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 
Persons  who  intend  to  import  a 
chemical  substance  identified  in  a  final 
SNUR  are  subject  to  the  TSCA  section 
13  import  certification  requirements, 
vrbich  are  codified  at  19  CFR  12.118 
Uirough  12.127  and  127.28.  Such 
persons  must  certify  that  they  are  in 


compliance  with  the  SNUR 
requiremmits.  The  EPA  policy  in 
support  of  the  import  certification 
appears  at  40  CFR  part  707. 

IIL  Subatancee  So^ect  to  This  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  reouirements  fcv 
the  following  chemical  substances 
undet  40  CFR  part  721,  sul^Mrt  E.  In 
this  imit,  EPA  provides  a  brief 
description  for  each  substance, 
inclu(Ung  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI),  CAS  number  (if 
assigned),  basis  for  the  action  taken  by 
EPA  in  the  section  5(e)  consent  order  or 
as  a  non-section  5(e)  SMJR  for  the 
substance  (including  the  statutory 
citation  and  specific  finding),  toxicity 
concern,  and  the  CFR  citation  assigned 
in  the  regulatory  text  of  this  rule.  The 
specific  uses  which  are  designated  as 
significant  new  uses  are  dted  in  the 
regulatory  text  of  this  document  by 
reference  to  40  CFR  part  721,  subpart  B 
where  the  significant  new  uses  are 
described  in  detail.  Certain  new  uses, 
including  production  limits  and  other 
uses  designated  in  the  rule  are  claimed 
as  CBI.  The  procedure  for  obtaining 
confidential  information  is  set  out  in 
Unit  Vn.  of  this  preamble. 

Where  the  imderlying  section  S(e) 
order  prohibits  the  PMN  submitier  from 
exceeding  a  specified  production  limit 
without  performing  specific  tests  to 
detennine  the  health  or  environmental 
effects  of  a  substance,  the  tests  are 
described  in  this  imlt.  As  explained 
further  in  Unit  VI.  of  this  preamble,  the 
SNUR  for  such  substances  contains  the 
same  production  limit,  and  exceeding 
the  production  limit  is  defined  as  a 
significant  new  use.  Persons  who  intend 
to  exceed  the  production  limit  must 
notify  the  Agency  by  submittiog  a 
significant  new  use  notice  (SNUN)  at 
least  90  days  in  advance.  In  addition, 
this  unit  describes  tests  that  are 
recommended  by  EPA  to  provide 
sufficient  information  to  evaluate  the 
substance,  but  for  which  no  production 
limit  has  been  established  in  the  section 
5(e)  order.  Descriptions  of 
recommended  tests  are  provided  for 
informational  purposes. 

Data  on  potential  exposures  or 
releases  of  the  substances,  testing  other 
than  that  specified  in  the  section  5(e) 
order  for  the  substances,  or  studies  on 
analogous  substances,  which  may 
demonstrate  that  the  significant  new 
uses  being  reported  do  not  present  an 
unreasonable  risk,  may  be  included 
with  significant  new  use  notification. 
Persons  submitting  a  SNUN  must 
comply  with  the  same  notice 
requirements  and  EPA  regufatory 
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piocedures  assubmitters  of  PMNs,  as 
stated  in  40  CFR  721.1(c),  including 
submission  of  test  data  on  health  and 
environmental  effects  as  described  in  40 
CFR  720.50. 

EPA  is  not  publishing  SNURs  for  P- 
93-1231,  P-93-1315,  P-«4-212,  P-94- 
343/344.  P-94-506/507/508/509.  P-94- 
615/616,  P-94-697  through  P-94-895, 
P-94-919.  P-94-1080,  P-94-1484,  P- 
94-1561/1562/1563/1564.  P-94-1634/ 
1635/1636/1637/1638/1639.  P-94-1705. 
and  P-94-1771,  which  are  subject  to  a 
final  TSCA  5(e)  consent  order.  The  5(e) 
consent  orders  for  these  substances  are 
derived  from  an  exposiu«  finding  based 
solely  on  substantial  production  voliune 
and  significant  or  substantial  human 
exposure  and/or  release  to  the 
environment  of  substantial  quantities. 
For  these  cases  there  were  limited  or  no 
toxicity  data  available  for  the  PMN 
substances.  In  such  cases,  EPA  regulates 
the  new  chemical  substances  imder 
section  5(e)  by  requiring  certain  toxicity 
tests.  For  instance,  chemical  substances 
with  potentially  substantial  releases  to 
sur&ce  waters  would  be  subject  to 
toxicity  testing  of  aquatic  organisms  and 
chemicals  with  potentially  substantial 
human  exposiues  would  be  subject  to 
health  effects  testing  for  mutagenicity, 
acute  effects,  and  subchronic  effects. 
However,  for  these  substances,  the 
short-term  toxicity  testing  required  by 
the  5(e)  order  is  usually  completed 
within  1  to  2  years  of  notice  of 
commencement.  EPA's  experience  with 
exposure-based  SNURs  requiring  short- 
term  testing  is  that  the  SNUR  is  often 
revoked  within  1  to  2  years  when  the 
test  results  are  received.  Rather  than 
issue  and  revoke  SNURs  in  such  a  short 
span  of  time,  EPA  will  defer  pubUcation 
of  exposiue-based  SNURs  until  eith»  a 
Notice  of  Commencement  (NOC)  or  data 
demonstrating  risk  are  received  imless 
the  toxicity  testing  required  is  long- 
term.  EPA  is  issuing  this  explanation 
and  notification  as  required  in  40  CFR 
721.160(a)(2)  as  it  has  determined  that 
SNURs  are  not  needed  at  this  time  for 
these  substances  which  are  subject  to  a 
final  5(e)  consent  order  under  TSCA. 

On  March  29, 1994,  EPA  received  a 
SNUN.  P-94-1218.  for  1,1.1- 
trifluoroethane  which  is  subject  to  a 
SNUR  at  40  CFR  721.4390.  The 
submitter  was  notifying  EPA  that  it 
intended  to  exceed  the  production 
volume  limit  for  the  substance.  EPA 
allowed  the  90-day  review  period  to 
expire  without  taking  any  action.  EPA  is 
in  the  process  of  revoking  the  SNUR 
based  on  toxicity  testing  received  for  the 
substance.  EPA  is  issuing  this 
explanation  and  notification  as  required 
in  section  5(g)  of  TSCA  as  it  has  not 
initiated  any  action  to  prohibit  or  limit 


manufacture,  process,  distribute  in 
commerce,  use.  or  dispose  of  1,1,1- 
trifluoroethane  with  respect  to  which 
notification  or  data  was  required  by  the 
SNUR 

The  designation  L-91-87  for  the 
substance  with  the  generic  name 
"substituted  phenol"  denotes  a  low- 
volume  exemption  which  is  an 
exemption  to  premanufacture 
requirements  of  section  5(a)(1)(A)  of 
TSCA.  The  terms  and  requirements  are 
described  in  §  723.50. 

PMN  Number  P-85-619 

Chemical  name:  (generic) 
Tetrasubstituted  aminocarboxylic  add. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order  Atigust  4, 1994. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)a)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  imreasonable  risk  of  injury  to 
health  and  the  environment. 
Toxicity  concern:  Test  data  on 
substances  similar  in  structiu«  to  the 
PMN  substance  have  been  shown  to 
cause  carcinogenicity  and  mutagenicity 
in  test  animals  and  toxicity  to  aqiiatic 
organisms. 

Recommended  testing:  EPA  has 
determined  that  the  results  of  a  2-year 
two-species  rodent  bioassay  (40  CFR 
798.3300)  would  help  characterize  the 
carcinogenic  effects  of  the  PMN 
substance.  A  96-hour  bioassay  in  algae 
(40  CFR  797.1050)  and  a  96-4iour  LC50 
study  in  fish  (40  CFR  797.1400)  would 
help  to  characterize  the  environmental 
effects  of  the  substance. 
CFR  citation:  40  CFR  721.2089. 

PMN  Number  P-86-e41 

Chemical  name:  (gene^c)  Substituted 
alkylamine  salt. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  described  in  the  PMN.  Based 
on  test  data  on  the  substance.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occiu  at  concentrations 
as  low  as  70  ppb  (parts  per  biUion)  of 
the  PMN  substance  in  surface  waters. 
EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  imreasonable  risk 
because  the  substance  would  not  be 
released  to  surface  waters  above  a 
concentration  of  70  ppb.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
sur&ce  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at  §  72l.l70(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 


early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600)  and  a  21-day 
chronic  daphnid  toxicity  test  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.562. 

PMN  Number  P-86-1491 

Chemical  name:  (generic)  3-Hydnuqr- 
1,1-dimethylbutyl  derivative. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  January  21, 1987. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  imder  section 
5(e)(l)(A)(i)  and  (ii)(D  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  imreasonable  risk  of  injury  to 
human  health. 

Toxicity  concern:  Test  data  on 
substances  similar  in  structure  to  the 
PMN  substance  have  been  shown  to 
cause  carcinogenicity  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  a  2-year 
two-spedes  rodent  bioassay  (40  CFR 
798.3300)  would  help  characterize  the 
carcinogenic  effects  of  the  PMN 
substance 
CFR  citation:  40  CFR  721.4466. 

PMN  Number  P-67-1036 

Chemical  name:  (generic)  Substituted 
1 .6-dihydroxynaphthalene. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  October  30, 1987. 
fiasjs  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (ii)(I),  and  (u)(II)  of  TSCA 
based  on  a  finding  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  human  health  and  that  this 
substance  is  expected  to  be  produced  in 
substantial  quantities  and  that  there 
may  be  significant  or  substantial  human 
exposure. 

Toxicity  concern:  Test  data  on 
substances  similar  in  structure  to  the 
PMN  substance  have  been  shown  to 
cause  carcinogenidty  and  reproductive 
effects  in  test  animak. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  a  90-day 
subchronic  dermal  study  (40  CFR 
798.2650)  and  a  2-year  two-spedes 
rodent  bioassay  (40  CFR  798.3300) 
would  help  characterize  the  health 
efiiects  of  the  PMN  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  the  90-day  subchronic 

CFR  citation:  40  CFR  721.5192. 

PMN  Numbere  P  88  OOa^BOO 

Chemical  name:  (generic)  Fluorene- 
containing  diaromatic  amines. 
CAS  nuniber:  Not  available. 
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Basis  of  action:  The  PMN  substances 
will  be  used  as  matrix  resins.  Based  on 
data  on  the  PMN  substances.  EPA  is 
concerned  that  toxidty  to  aquatic 
organisms  may  occur  at  concentrations 
as  low  as  1  ppb  of  the  PMN  substances 
in  surface  waters.  EPA  determined  that 
use  of  the  substances  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substances  did  not 
exceed  a  concentration  of  1  ppb  when 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  may  result  in 
releases  to  surface  waters  above  1  ppb. 
Based  on  this  information,  the  PN^ 
substances  meet  the  concern  criteria  at 
§721.170(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600)  and  a  21-day 
chronic  daphnid  toxidty  test  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.3760. 

PMN  Number  P-01-81 8 

Chemical  name:  (generic)  Alkyldi(alkyl 
oxyhydroxypropyi)  derivative, 
phosphoric  acid  esters,  potassium  salts. 
C>IS  number:  Not  avail^le. 
Basis  of  action:  The  PMN  substance  will 
,  be  used  as  a  mining  chemical.  Based  on 
data  on  the  PMN  substance,  EPA  is 
concerned  that  toxidty  to  aquatic 
organisms  may  occur  at  concentrations 
as  low  as  30  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  did  not 
exceed  a  concentration  of  30  ppb  when 
released  to  surface  waters.  EPA  has 
determined  domestic  manufacture  or 
consumer  use  may  result  in  releases  to 
surface  waters  above  30  ppb.  Based  on 
this  information,  the  PNCM  substance 
meets  the  concern  criteria  at 
§721.170(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxidty  test  in  rainbow 
trout  (40  CFR  797.1600)  and  a  21-day 
chronic  daphnid  toxicity  test  would 
help  charaderize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.6110. 

PMN  Number  P-03-633 

Chemical  name:  (generic)  Aliphatic 

ester. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 

order:  September  28, 1994, 

Basis  for  section  5(e)  consent  order:  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  finding  that  this  substance  may 


present  an  unreasonable  risk  of  injury  to 

health. 

Toxicity  concern:  Similar  chemicals 

have  been  shown  to  cause  liver  and 

developmental  toxidty  in  test  animals. 

Recommended  testing:  The  Agency  has 

determined  that  the  results  of  a  90--day 

subchronic  toxidty  (40  CFR  798.2650) 

and  developmental  toxicity  (oral  route) 

(40  CFR  798.4900)  studies  would  help 

charaderize  liver  and  developmental 

effects. 

CFR  citation:  40  CFR  721.2815. 

PMN  Number  P-83-955 

Chemical  name:  (generic) 
Formaldehyde,  polymer  with 
substituted  phenols,  glycidyl  ether. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
onfer;  June  16. 1994. 
BasiS  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A){i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment. 
Toxicity  concern:  The  PMN  substance 
has  been  shown  to  cause  systemic 
effeds  in  test  animals.  Similar 
chemicals  have  been  shown  to  cause 
systemic  toxidty,  reproductive  toxidty, 
mutagenicity,  and  oncogencity  in  test 
animals.  Similar  chemicals  have  been 
shown  to  cause  toxicity  to  aquatic 
organisms. 

Recommended  testing:  A  90-day 
subchronic  (oral)  toxidty  test  with 
spedal  attention  to  the  testes  will  help 
to  charaderize  the  systemic  and 
reproductive  effects.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  this  test.  A  2-year,  two- 
spedes  rodent  (oral)  bioassay  study  (40 
CFR  §  798.3300)  would  be  required  to 
evaluate  the  potential  oncogenic  effects 
of  the  PMN  substance.  A  96-hour 
bioassay  in  algae  (40  CFR  797.1050),  a 
48-hoiu-  LC50  test  in  daphnia  (40  CFR 
797.1300),  and  a  96-hour  LC50  test  in 
freshwater  fish  (40  CFR  797.1400) 
would  be  required  to  evaluate  the 
environmental  effects  which  may  be 
caused  by  the  PMN  substance,  llie  algal 
test  should  be  conduded  with  static 
conditions  and  measured 
concentrations. 

The  remaining  tests  should  be 
conduded  with  flow-through  conditions 
and  measiu^  concentrations.  To 
evaluate  worker  exposure  from  the 
potential  dusting  of  the  PMN  substance, 
simulation  of  shipping  and  handling 
conditions  using  the  followring  2-step  set 
of  tests  from  the  current  version  of  the 
American  Sodety  of  Testing  and 
Materials  (ASTM)  guidelines  would  be 
required.  Drop  tests  for  the  PMN 


substance  in  their  shipping  containers 
should  be  conducted  according  to 
ASTM  Method  D959-^>op  test  for 
Filled  Bags  and  ASTM  Method  D997— 
Drop  Test  for  Loaded  Cylindrical 
Containers.  The  PMN  substance  in  the 
bags  or  containers  in  the  studies  above 
should  be  tested  using  ASTM  Method 
D999— Vibration  Testing  of  Shipping 
Containers. 

After  the  2-step  set  of  tests  is 
complete,  the  particle  size  distribution 
of  the  PMN  substance  from  the  shipping 
containers  should  be  measured  using 
ASTM  Method  D  1921— Standard  Test 
Methods  for  Particle  Size  (Sieve 
Analysis)  of  Plastic  Materials,  using 
wire-cloth  sieves  meeting  the 
requirements  of  ASTM  Dll — Standard 
Specifications  for  Wire-Cloth  Sieves  for 
Testing  Purposes. 
CFR  citation:  40  CFR  721.7046. 

PMN  Number  P-e3-887 

Chemical  name:  (generic)  Mixtiue  of 
nitrated  alkylated  phenols. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  a  polymerization  inhibitor. 
Based  on  test  data  on  the  substance, 
EPA  is  concerned  that  toxidty  to 
aquatic  organisms  may  occiu  at 
concentrations  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
above  a  concentration  of  1  ppb.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at  §  721.l70(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxidty  test  in  rainbow 
trout  (40  CFR  797.1600)  and  a  21-day 
chronic  daphnid  toxidty  test  would 
help  charaderize  the  environmental 
effeds  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.5769. 

PMN  Number  P-93-1649 

Chemical  name:  (generic)  Alkylated 

urea. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 

order:  August  25. 1994. 

Basis  for  section  5(e)  consent  order:  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  finding  th§t  this  substance  may 

present  an  unreasonable  risk  of  injiuy  to 

human  health. 

Toxicity  concern:  Similar  chemicals 

have  been  shown  to  cause  neurotoxidty 
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and  developmental  toxicity  in  test 
animals. 

Recommended  testing:  A  dermal 
developmental  toxicity  study  (40  CFR 
798.4900)  and  a  90-day  dermal 
subchronic  study  (40  CFK  798.2250  and 
NTIS:  PB91-154617)  would  help 
characterize  the  potential  adverse 
neurotoxic  and  developmental  effects  of 
this  substance.  The  consent  order 
contains  two  production  volume  limits. 
The  PMN  siibmitter  has  agreed  not  to 
exceed  the  first  production  volume  limit 
without  performing  the  dermal 
developmental  toxicity  study.  The  PMN 
submitter  has  also  agreed  not  to  exceed 
the  second  production  volume  limit 
without  performing  the  90-day  dermal 
subchronic  study^ 
CFR  citation:  40  CFR  721.9892. 

Chemical  name:  Ethanaminliun,  N- 
ethyl-2-hydroxy-MN-bis(2- 
hydroxy^yl)-,  diester  with  C12.1S  fatty 
adds,  ethyl  suLEates  (salts). 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order  April  24, 1994. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (ii)(I),  and  (ii)(II).  of  TSCA 
based  on  findings  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  the  environment,  is  expected 
to  be  produced  in  substantial  quantities, 
and  may  reasonably  be  expected  to  enter 
the  environment  in  substantial 
quantities. 

Recommended  testing:  EPA  has  also 
determined  that  a  mc^ified  SCAS  test 
(semicontinuous  activated  sludge 
procedure),  a  soil  sediment  adsorption 
isotherm  test  (40  CFR  796.2750),  a  fish 
acute  toxicity  study  modified  with 
humic  acid  (40  CFR  797.1400),  a  fish 
acute  toxicity  study  (40  CFR  797.1400), 
a  daphnid  acute  toxicity  study  (40  CFR 
797.1300),  and  an  algal  acute  toxicity 
study  (40  CFR  797.1050)  would  help 
characterize  possible  environmental 
effects  of  the  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  these  tests. 
CFR  citation:  40  CFR  721.3152. 

PMN  Number  P-84-47 

Chemical  name:  (generic)  Polyurethane 

polymer. 

Ci4S  number:  Not  available. 

Effective  date  of  section  5(e)  consent 

Older.  August  3, 1994. 

Basis  for  section  5(e)  consent  order:  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  finding  that  this  substance  may 

present  an  unreasonable  risk  of  injury  to 

human  health. 


Toxicity  concern:  Similar  chemicals 
have  been  shown  to  cause  respiratory 
and  dermal  sensitization  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  a  dermal  sensitization 
study  (40  CFR  798.4100),  a  pulmonary 
sensitization  study  (Karol  method  or 
equivalent),  and  a  90-day  subchronic 
inhalation  study  (40  CFR  798.2450)  will 
help  characterize  the  health  effects  of 
the  PMN  substance.  The  PMN  submitter 
has  agreed  not  to  exceed  the  production 
voliune  limit  without  performing  these 
studies. 
CF7?  citation:  40  CFR  721.8090. 

PMN  Numtor  P-M-1042 

Chemical  name:  (generic)  Methylenebis 
benzotriazolyl  phenols. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  September  1, 1994. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  imreasonable  risk  of  injury  to 
human  health. 

Toxicity  concern:  Similar  chemicals 
have  been  shown  to  cause  systemic  and 
reprodiuitive  toxicity  in  test  animals. 
Recommended  testing:  A  90-day  gavage 
study  in  rats  (40  CFR  §  798.2650}  to  help 
characterize  systemic  and  reproductive 
effects.  The  PMN  submitter  has  agreed 
not  to  exceed  the  production  volume 
limit  Mnthout  performing  this  test. 
CFR  citation:  40  CFR  721.5763. 

PMN  Numtor  P-M-14S3 

Chemical  name:  (generic)  Hydrochloro 
fluorocarbon. 

Basis  of  action:  The  PMN  substance  will 
be  iised  as  an  intermediate.  Based  on 
analogy  to  similar  substances,  the  PMN 
substance  may  cause  cancer  and  cardiac 
sensitization.  EPA  has  determined  that 
persons  exposed  to  the  PMN  substance 
throiigh  inhalation  may  be  at  risk  for 
these  toxic  effects.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  there  were  no  significant 
woricer  exposures  from  use  as  an 
intermediate.  EPA  has  determined  that 
worker  exposiues  from  use  other  than 
an  intermediate  may  result  in  significant 
exposures.  Based  on  this  information, 
the  PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(l)(iMC)  and 
(b)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  cardiac  sensitization 
study  in  dogs  and  a  2-year  two-species 
oral  bioassay  (40  CFR  798.3300)  wiU 
help  to  characterize  the  health  effete  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.4463. 


PMN  Number  P-04-1 487 

Chemical  name:  (generic) 
Thiaalkanethiol. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  an  s\u*£actant.  Based  on 
analogy  to  anionic  siufactants,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  concentrations 
as  low  as  20  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  domestic  manufacture 
of  the  substance  may  result  in  releases 
to  surfece  waters.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at 
§  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  an  algal  acute  toxicity 
study  (40  CFR  797.1050),  a  chronic  60- 
day  fish  early  life  stage  toxicity  test  in 
rainbow  ti^ut  (40  CFR  797.1600),  a  21- 
day  chronic  daphnid  toxicity  test,  a 
ready  biodegradability  test,  and  a 
modified  SCAS  test  would  help 
characterize  the  environmental  effects  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.9656. 

PMN  Numbers  P-88-112S,  L-01-87,  P- 
92-41,  P-82-511,  P-«4-1827,  and  P- 
94-1755 

Chemical  name:  (generic)  Substituted 
phenol. 

CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  has 
been  the  subject  of  six  different  PMN 
notices.  Based  on  test  data  on  the  PMN 
substance  and  by  analogy  to  phenols, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at 
concentrations  as  low  as  l,ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  several  of  the  PMNs  did 
not  present  an  unreasonable  risk 
because  the  substance  did  not  exceed  a 
concentration  of  1  ppb  when  released  to 
surface  waters.  The  only  PMN  where 
releases  over  1  ppb  were  expected  has 
been  withdrawn.  EPA  has  determined 
that  other  uses  and  increased 
production  volume  may  result  in 
releases  to  surface  waters  above  1  ppb. 
Based  on  this  information,  the  PKOJ 
substance  meets  the  concern  criteria  at 
§721.170(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  an  algal  acute  toxicity 
study  (40  CFR  797.10S0).  a  chronic  60- 
day  fish  early  life  stage  toxicity  test  in 
rainbow  trout  (40  CFR  797.1600),  and  a 
21-day  chronic  daphnid  toxicity  test 
would  help  characterize  the 
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environmental  efiiects  of  the  PMN 

substance.  

CFR  citation:  40  CFR  721.5867. 

PMN  Number  P-e4-1631 

Chemical  name:  (generic)  Thiadiazole 
derivative. 

CAS  number:  Not  available. 
Basis  of  action:  Hie  PMN  substance  will 
be  used  as  a  coloring  agent.  Based  on 
analogy  of  the  substance  to  neutral 
organic  substances,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occiir  at  concentrations  as  low  as  90  ppb 
of  the  PMN  substance  in  surface  waters. 
Based  aa  analogy  of  the  substance  to 
other  thiadiazoles,  EPA  is  concerned  for 
developmental  toxicity  to  exposed 
workers.  EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
released  to  surface  waters  above  a 
concentration  of  90  ppb  and  significant 
worker  exposure  woidd  not  occur 
because  the  substance  was  used  in  an 
enclosed  process,  was  not  manufactured 
domestically,  and  was  not  used  as  a 
powder.  EPA  has  determined  that  other 
uses  of  the  substance  may  result  in 
significant  worker  exposure  and  releases 
to  siu^ace  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at  §  721.l70(b)(4)(ii) 
and  (b)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400),  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  effects  of  the  PMN 
substance.  EPA  has  determined  that  a 
developmental  toxicity  study  (40  CFR 
'708.4900)  would  help  characterize  the 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9658. 

PMN  Number  P-94-1810 

Chemical  name:  (generic)  Amine 
aldehyde  condensate. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  a  fuel  additive.  Based  on 
analogy  to  aliphatic  amines.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  concentrations 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information,  the  PMN  substance  meets 


the  concern  criteria  at 
§721.170(b)(4)(u). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
stiidy  (40  CFR  797.1400),  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  effects  of  the  PMN 

substance.  

CFR  citation:  40  CFR  721.639. 

PMN  Number  P-M-1 864 

Chemical  name:  (generic)  Dialkylamido 
imidazoline. 

CAS  number:  Not  available. 
Basis  of  action:  Tlie  PMN  substance  will 
be  used  as  a  site- limited  intermediate. 
Based  on  analogy  to  aliphatic  amines, 
EPA  is  conconMl  that  toxicity  to 
aquatic  organisms  may  occur  at 
concentrations  as  low  as  6  ppb  of  the 
PMN  substance  in  siu&ce  waters.  EPA 
determined  that  use  of  the  substance  as 
a  site-limited  intermediate  did  not 
present  an  unreason^le  risk  because 
the  substance  would  not  exceed  the 
concern  concentration  when  released  to 
surface  waters.  EPA  has  detrnmined  that 
other  uses  of  the  substance  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information,  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
stiidy  (40  CFR  797.1400),  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  e&cts  of  the  PMN 

substance.  

CFR  citation:  40  CFR  721.4473. 

PMN  Number  P-«4-2166 

Chemical  name:  Sodium 
perthiocarbonate. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  an  oil  well  additive.  Based 
on  test  data  on  a  structurally  similar 
substance,  EPA  is  concerned  that 
toxicity  to.aquatic  organisms  may  occur 
at  concentrations  as  low  as  20  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters, 
EPA  has  determined  that  other  uses  of 
the  substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at 

§721.170(bK4Mii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 


study  (40  CFR  797.1400).  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  effects  of  the  PMN 

siibstance.  

CFR  citation:  40  CFR  721.9526. 

PMN  Number  P-M-2177 

Chemical  name:  (generic)  Trisodium 
chloroKtrisubstituted 
heteromonocycleamino)  propylamino] 
triazinylaminohydroxyazo 
naphthalenetrisulfonate. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  a  fiber-reactive  dye.  Based  on 
toxicity  data  for  the  substance,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  concentrations 
as  low  as  100  ppb  of  the  PMN  substance 
in  surface  waters.  Based  on  toxicity  data 
for  the  substance,  EPA  is  concerned  for 
neurological  effects,  kidney  toxicity, 
and  liver  toxicity  to  exposed  woricers. 
EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
released  to  siuiace  waters  above  a 
concentration  of  100  ppb  and  significant 
worker  exposure  woiUd  not  occur 
because  the  substance  was  not 
manufoctured  domestically.  EPA  has 
determined  that  domestic  manufacture 
of  the  substance  may  result  in  releases 
to  surface  waters  which  exceed  the 
concern  concentration  and  significant 
worlcer  exposure.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170(b)(4)(i) 
and  (b)(3)(i). 

Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600)  and  a  21-day 
chronic  daphnid  toxicity  test  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance  and  a  90- 
day  subchronic  oral  study  in  rats  (40 
CFR  798.2650)  would  help  characterize 
the  health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.5282. 

PMN  Number  P-94-2230 

Chemical  name:  (generic)  Polyglycerin 
mono(4-nonyl  phenyl)  ether. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  employed  in  a  contained  use.  Based 
on  analogy  to  nonionic  surfactants  and 
alcohol  ethoxylates,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  concentrations  as  low  as  400 
ppb  of  the  PMN  substance  in  surface 
waters.  EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
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released  to  surface  waters.  EPA  has 
determined  that  other  uses,  increased 
production  volume,  and  domestic 
manufacture  of  the  substance  may  result 
in  releases  to  siuface  waters  whidi 
exceed  the  concern  concentration. 
Based  on  this  information,  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400),  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  effects  of  the  PMN 

substance.  

CFR  citation:  40  CFR  721.3486. 

PMN  Number  P>-95-1 7 

Chemical  name:  Benzene,  2-bromo-l,4- 
dimethoxy-. 

CAS  number:  25245-34-5. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  an  intermediate.  Based  on 
analogy  to  neutral  organic  compounds, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at 
concentrations  as  low  as  200  ppb  of  the 
PMN  substance  in  surface  waters.  Based 
on  analogy  to  halogenated  aromatic 
compounds,  EPA  is  concerned  that  the 
substance  may  cause  liver  and  kidney 
toxicity  to  exposed  workers.  EPA 
determined  that  use  of  the  substance  as 
an  intermediate  did  not  present  an 
imreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
and  significant  worker  exposure  would 
not  occur.  EPA  has  determined  that 
other  uses  of  the  substance  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration  and 
significant  worker  exposure.  Based  on 
this  information,  the  PMN  substance 
meets  the  concern  criteria  at 
S  721.170(b)(4)(ii)  and  (b)(3)(ii). 
Recommended  testing:  H'A  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400),  a  daphnid 
acute  toxicity  study  (40  CFR  797.1300), 
and  an  algal  acute  toxicity  study  (40 
CFR  797.1050)  would  help  characterize 
the  environmental  effects  of  the  PMN 
substance  and  a  90-day  subchronic  oral 
study  in  rats  (40  CFR  798.2650)  would 
help  characterize  the  health  effects  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.1193. 

PMN  Numbw  P-95-85 

Chemical  name:  (generic)  Substituted 
naphthalenesulfonic  add,  alkali  salt. 
CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  a  reactive  textile  dye.  Based 
on  analogy  to  similar  substances,  EPA  is 
concerned  that  respiratory  sensitization 
will  occur  in  exposed  workers.  EPA 


determined  that  use  of  the  substance  did 
not  present  an  unreasonable  risk 
because  significant  worker  exposure 
would  not  occur  because  the  substance 
was  not  manufactured  domestically. 
EPA  has  determined  that  domestic 
manufacture  of  the  substance  may  result 
in  significant  worker  exposure.  Based 
on  this  information,  the  PMN  substance 
meets  the  concern  criteria  at 
§721,170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  respiratory 
sensitization  study  (Sarlo,  K.  and  Clark, 
E.D.,  A  Tier  Approach  for  Evaluating  the 
Respiratbry  Allergenicity  of  Low 
Molecular  Weight  Chemicals, 
Fundamental  and  Applied  Toxicology 
18:107-114  (1992))  would  help 
characterize  the  health  effects  of  the 
PMN  substance. 
CFR  citation:  40  CFR  721.5278. 

PMN  Number  P-85-86 

Chemical  name:  (generic) 
Benzenesulfonic  add,  amino  substituted 
phenylazo-. 

CAS  number:  Not  available. 
Basis  of  action:  The  PMN  substance  will 
be  used  as  a  textile  dye.  Based  on 
analogy  of  the  azo  reduction  products  to 
a  similar  substance,  EPA  is  concerned 
that  developmental,  reproductive,  and 
kidney  toxicity  will  occur  in  exposed 
workers.  EPA  determined  that  use  of  the 
substance  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  manufactured  as  a  powder 
and  significant  worker  exposure  would 
not  occur.  EPA  has  determined  that 
manubctiue  of  the  substance  as  a 
powder  may  result  in  significantVorker 
exposiue.  Based  on  this  information,  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170{b)(3)(iii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
oral  study  in  rats  (40  CFR  798.2650),  a 
two-generation  reproduction  study  (40 
CFR  798.4700).  and  a  developmental 
toxidty  study  (40  CFR  708.4900)  would 
help  charaderize  the  health  effects  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.1643. 

IV.  Obfectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subjed  to  this  SNUR,  EPA  concluded 
that  for  9  of  the  26  substances  regulation 
was  warranted  under  section  5(e)  of 
TSCA,  pending  the  development  of 
information  suffident  to  make  reasoned 
evaluations  of  the  health  or 
environmental  effeds  of  the  substances. 
The  basis  for  such  findings  is  outlined 
in  Unit  m.  of  this  preamble.  Based  on 
these  findings,  section  5(e)  consent 
orders  requiring  the  use  of  appropriate 


controls  were  negotiated  with  the  PMN 
submitters;  the  SNUR  provisions  for 
these  substances  designated  herein  are 
consistent  with  the  provisions  of  the 
section  5(e)  orders. 

In  the  other  17  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
section  5(e)  order,  EPA  determined  that 
one  or  more  of  the  criteria  of  concern 
estabUshed  at  40  CFR  721.170  were  met. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 
undergone  premanufadure  review  to 
ensure  that:  EPA  will  receive  notice  of 
any  company's  intent  to  manufadure, 
import,  or  process  a  listed  chemical 
substance  for  a  significant  new  use 
before  that  activity  begins;  EPA  will 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  SNUR 
notice  before  the  notice  submitter  begins 
manufacturing,  importing,  or  processing 
a  Usted  chemical  substance  for  a 
significant  new  use;  when  necessary  to 
prevent  unreasonable  risks  EPA  will  be 
able  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  a  Listed  chemical  substance  before  a 
significant  new  use  of  that  substance 
occurs;  and  all  manu&diuers, 
importers,  and  processors  of  the  same 
chemical  substance  which  is  subjed  to 
a  section  5(e)  order  are  subjed  to  similar 
requirements.  Issiiance  of  a  SNUR  for  a 
chemical  substance  does  not  signify  that 
the  substance  is  listed  on  the  TSCA 
Inventory.  Manufacturers,  importers, 
and  processors  are  responsible  for 
ensuring  that  a  new  chemical  substance 
subjed  to  a  final  SNUR  is  listed  on  the 
TSCA  Inventory. 

V.  Direct  Final  Procedures 

EPA  is  issuing  these  SNURs  as  dired 
final  rules,  as  described  in  40  CFR 
721.160(c)(3)  and  721.170(d)(4).  In 
accordance  with  40  CFR 
721.160(c)(3){ii),  this  rule  will  be 
effective  (insert  date  60  days  after  date 
of  publication  in  the  Federal  Register], 
imless  EPA  receives  a  written  notice  by 
[insert  date  30  days  after  date  of 
publication  in  the  Federal  Register]  that 
someone  wishes  to  make  adverse  or 
critical  comments  on  EPA's  action.  If 
EPA  receives  such  a  notice,  EPA  will 
publish  a  notice  to  withdraw  the  dired 
final  SNUR  for  the  specific  substance  to 
which  the  adverse  or  critical  comments 
apply.  EPA  will  then  propose  a  SNUR 
for  the  spedfic  substance  providing  a 
30-day  comment  period. 

This  action  establishes  SNURs  for  a 
number  of  chemical  substances.  Any 
person  who  submits  a  notice  of  intent  to 
submit  adverse  or  critical  comments 
must  identify  the  substance  and  the  new 
use  to  which  it  applies.  EPA  will  not 
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withdraw  a  SNUR  for  a  substance  not 
identified  in  a  notice. 

VI.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them.  In  cases  where  a  section  5(e)  order 
requires  or  recommends  certain  testing. 
Unit  m.  of  this  preamble  Lists  those 
recommended  tests. 

However,  EPA  has  established 
production  limits  in  the  section  5(e) 
orders  for  several  of  the  substances 
regulated  under  this  rule,  in  view  of  the 
lack  of  data  on  the  potential  health  and 
environmental  risks  that  may  be  posed 
by  the  significant  new  uses  or  increased 
exposure  to  the  siibstances.  These 
production  limits  cannot  be  exceeded 
unless  the  PMN  submitter  first  submits 
the  results  of  toxidty  tests  that  would 
permit  a  reasoned  evaluation  of  the 
potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
(earlier  orders  required  submissions  at 
least  12  weeks)  before  reaching  the 
specified  production  limit.  Listings  of 
the  tests  spedfied  in  the  section  5(e) 
orders  are  included  in  Unit  m.  of  this 
preamble.  The  SNURs  contain  the  same 
production  volume  limits  as  the  consent 
orders.  Exceeding  these  production 
limits  is  defined  as  a  significant  new 
use. 

The  recommended  studies  may  not  be 
the  only  means  of  addressing  the 
potential  risks  of  the  substance. 
However,  SNUNs  submitted  for 
significant  new  uses  without  any  test 
data  may  increase  the  Likelihood  that 
EPA  will  take  action  under  section  5(e), 
particiilarly  if  satisfadory  test  results 
have  not  been  obtained  from  a  prior 
submitter.  EPA  recommends  that 
potential  SNUN  submitters  contad  EPA 
early  enough  so  that  they  will  be  able 
to  condud  the  appropriate  tests. 

SNUN  submitters  should  be  aware 
that  EPA  will  be  better  able  to  evaluate 
SNUNs  which  provide  detailed 
information  on: 

(1)  Hiunan  exposure  and 
enviroiunental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

(2)  Potential  benefits  of  the 
substances. 

(3)  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 


Vn.  Procedural  Determinations 

EPA  is  establishing  through  this  rule 
some  significant  new  uses  which  have 
been  claimed  as  CBI.  EPA  is  required  to 
keep  this  information  confidential  to 
proted  the  CBI  of  the  original  PMN 
submitter.  EPA  promulgated  a 
procedure  to  deal  with  the  situation 
where  a  spedfic  significant  new  use  is 
CBI.  This  procediu«  appears  in  40  CFR 
721.1725(b)(1)  and  is  similar  to  that  in 
§  721.11  for  situations  where  the 
chemical  identity  of  the  substance 
subjed  to  a  SNUR  is  CBI.  This 
procedure  is  cross-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant 
new  use  under  this  rule.  Under  the 
procedure  incorporated  from 
§  721.1725(b)(1).  a  manufacturer  or 
importer  must  show  that  it  has  a  bona 
fide  intent  to  manufadiue  or  import  the 
substance  and  must  identify  the  spedfic 
use  for  which  it  intends  to  manu&dure 
or  import  the  substance.  If  EPA 
condudes  that  the  person  has  shown  a 
bona  fide  intent  to  manufadiire  or 
import  the  substance,  EPA  will  tell  the 
person  whether  the  use  identified  in  the 
bona  fide  submission  would  be  a 
significant  new  use  under  the  rule. 
Since  most  of  the  chemical  identities  of 
the  substances  subjed  to  these  SNURs 
are  also  CBI,  manu&diuers  and 
processors  can  combine  the  bona  fide 
submission  imder  the  procedvire  in 
§  721.1725(b)(1)  with  that  under 
§  721.11  into  a  single  step. 

If  a  manufadiuer  or  importer  is  told 
that  the  production  voliune  identified  in 
the  bona  fide  submission  would  not  be 
a  significant  new  use,  i.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA.  If  the  person  Later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  spedal 
procedure  for  use  when  CBI  production 
volume  is  designated  as  a  significant 
new  use.  Under  such  a  procedure,  a 
person  showing  a  bona  fide  intent  to 
manufadure  or  import  the  substance, 
imder  the  procedure  described  in 
§  721.11,  wovdd  automaticalLy  be 
informed  of  the  production  volume  that 
would  be  a  significant  new  use.  Thus 
the  person  would  not  have  to  make 
multiple  bona  fide  submissions  to  EPA 
for  the  same  substance  to  remain  in 
compliance  with  the  SNUR,  as  could  be 


the  case  under  the  procedures  in 
§  721.1725(b)(1). 

ym.  Applicability  i^Rule  to  Uses 
Occurring  Before  EfiEsctiTe  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subjed  to  tliis  rule  have  recently 
undergone  premanufadure  review. 
Section  5(e)  orders  have  been  issued  for 
nine  substances  and  notice  submitters 
are  prohibited  by  the  section  5(e)  orders 
from  undertaking  adivities  which  EPA 
is  designating  as  significant  new  uses.  In 
cases  where  EPA  has  not  received  a 
Notice  of  Commencement  (NOC)  and 
the  substance  has  not  been  added  to  the 
Inventory,  no  other  person  may 
commence  such  activities  without  first 
submitting  a  PMN.  For  substances  for 
which  an  NOC  has  not  L)een  submitted 
at  this  time.  EPA  has  conduded  that  the 
uses  are  not  ongoing.  However,  EPA 
recognizes  in  cases  when  chemical 
substances  identified  in  this  SNUR  are 
added  to  the  Inventory  prior  to  the 
effective  date  of  the  rule,  the  substances 
may  be  manufadured,  imported,  or 
processed  by  other  persons  for  a 
significant  new  use  as  defined  in  this 
rule  before  the  effiedive  date  of  the  rule. 
However,  23  of  the  26  substances 
contained  in  this  rule  have  CBI 
chemical  identities,  and  since  EPA  has 
received  a  Limited  niunber  of  post-PMN 
bona  fide  submissions,  the  Agency 
believes  that  it  is  higlily  imlikely  that 
any  of  the  significant  new  uses 
described  in  the  following  reguLatory 
text  are  ongoing. 

As  discussed'^in  the  Federal  Register 
of  April  24,  1990  (55  FR  17376).  EPA 
has  dedded  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
date  of  publication  rather  than  as  of  the 
effective  date  of  the  rule.  Thus,  persons 
who  begin  commerdal  manufedvue. 
import,  or  processing  of  the  substances 
regulated  through  this  SNUR  will  have 
to  cease  any  such  activity  before  the 
effective  date  of  this  rule.  To  resume 
their  activities,  these  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
until  the  notice  review  period, 
including  alL  extensions,  expires. 

EPA  has  promulgated  provisions  to 
aLlow  persons  to  comply  with  this 
SNUR  before  the  effective  date.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  under  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
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publication  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

IX.  Econtunic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUN  requirements  for 
potential  manufacturers,  importers,  and 
processors  of  the  chemical  substances 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
pubUc  record  for  this  rule  (OPPTS- 
50622). 

X.  Rulemaking  Record 

A  record  has  been  established  for  this 
rulemaking  under  docket  nimiber 
OPPTS-50622  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  pubhc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  SL,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncicdepamail.  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  wiU  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wiU  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  officied  rulemaking  record  is  the 
paper  record  maintaioed  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 


Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defilnes  a 
"significant  regulatory  action"  as  an 
action  likely  to  lead  to  a  rule: 

(1)  Having  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities 
("also  referred  to  as  economically 
significant"). 

(2)  Creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency. 

(3)  Materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof. 

(4)  Raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Onler. 

P\irsuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  businesses.  EPA  has 
determined  that  approximately  10 
percent  of  the  parties  affected  by  this 
rule  could  be  small  businesses. 
However,  EPA  expects  to  receive  few 
SNUNs  for  these  substances.  Therefore, 
EPA  beUeves  that  the  number  of  small 
businesses  affected  by  this  rule  will  not 
be  substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act. 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  has  assigned  OMB 
control  number  2070-0012.  Public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  vary  firom  30 
to  170  hours  per  response,  with  an 
average  of  100  hovu«  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2131), 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460; 


and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Mwagement  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  infonaation 
requirements  contained  in  this  final 
rule. 

List  of  Sublects  in  40  CFR  Part  721 

Environmented  protection,  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  August  21, 1995. 
Frank  D.  Kover, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2625(c). 

2.  By  adding  new  §  721.562  to  subpart 
E  to  read  as  follows: 

§721.562    SutetltutMJ  alkylamine  salt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted  alkylamine 
salt  (PMN  P-85-941)  is  subject  to 
reporting  under  this  section  for  the 
»gnificant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are; 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4).  (b)(4),  and 
(c)(4)  (where  n  =  70). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b).  (c),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of  ■ 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

3.  By  adding  new  §  721.639  to  subpart 
E  to  read  as  follows: 

f  721 .639    Amine  aldshyds  condensate. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  llie  chemical  substance  identified 
generically  as  an  amine  aldehyde 
condensate  (PMN  P-94-1810)  is  subject 
to  reporting  under  this  section  for  the 
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significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(1),  (b)(1),  and 
(0(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),  (c),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

4.  By  adding  new  §  721.1193  to 
subpart  E  to  read  as  follows: 

1721.1193    Benzsn«,2-bromo-1,4- 
dbnelhoxy-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  the  chemical  substance  identified  as 
benzene,  2-bromo-l,4-dimethoxy-  (PMN 
P-95-17,  CAS  No.  25245-34-5)  is 
subject  to  reporting  imder  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90(a)(1),  (b)(1),  and 

(c)(1). 
(ii)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(g). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
biy  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  specified  in  §  721.125(a), 
(b),  (c),  (i),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

5.  By  adding  new  §  721.1643  to 
subpart  E  to  read  as  folloMrs: 

§721.1643    BerasnesuNonic  scld,  amino 
substittitsd  phanylazo-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  liie  chemical  substance  identified 
generically  as  a  benzenesulfonic  acid, 
amino  substituted  phenylazo-  (PMN  P- 
95-86)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 


(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(w)(l). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  specified  in  §  721.125(a), 
(b),  (c),  and  (i)  are  appUcable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

6.  By  adding  new  §  721.2089  to 
subpart  E  to  read  as  follows: 

§721.2069    Tetrasutotitutsd 
aminocarboxyilc  add. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  tetrasubstituted 
aminocarboxyUc  acid  (PMN  P-85-619) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b),  (c),  (d),  (f),  (g)(l)(vii), 
(g)(2)(iii),  (g)(3)(ii),  (g)(4)(ii),  (g)(4)(iii), 
and  (g)(5). 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(1),  (b)(1),  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
reqtiiroments  as  specified  in 

§  721.125(a)  through  (h)  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

7.  By  adding  new  §  721.2815  to 
subpart  E  to  read  as  follows: 

§721.2815    AHphstie  sstw. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  an  aliphatic  ester  (PMN 
P-93-633)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 
(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b).(c),(d),(e) 
(concentration  set  at  1.0  percent),  (f). 


(g)(l){iv),  (g)(l)(ix),  and  (g)(5).  hi 
addition,  the  following  human  health 
and  environmental  hazard  and 
precautionary  statements  shall  appear 
on  each^abel  as  specified  in  §  721.72(b) 
and  the  material  safety  data  sheet 
(MSDS)  as  specified  in  §  721.72(c):  This 
substance  may  not  be  used  for  any 
appUcation  that  generates  a  dust,  mist, 
or  aerosol.  Avoid  inhalation  and 
ingestion. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(y)(l)  and  (y)(2). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),  (c),  (f),  (g),^).  and  (i). 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

8.  By  adding  new  §  721.3152  to 
subpart  E  to  read  as  follows: 

§721.3152    ElharMminiym.  A^««hyl-2- 
hydroxy-/V,/^4i)s(2-hydroxyslhyl>-,  disslar 
wMh  Cl2.i8  fatty  acids,  sthyi  suHaIss  (salts). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance 
ethanaminium,  N-ethyl-2-hydroxy-N,N- 
bis(2-hydrox3wthyl)-,  diester  with  C12-18 
fatty  acids,  ethyl  sulfates  (salts)  (P-94- 
24)  is  subject  to  reporting  imder  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  imder  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  healdi 
or  the  environment  the  employer  must 
incorporate  this  new  information,  and 
any  information  on  methods  for 
protecting  against  such  risk,  into  a 
material  safety  data  sheet  (MSDS)  as 
described  in  §  721.72(c)  within  90  days 
from  the  time  the  employer  becomes 
aware  of  the  new  information.  If  this 
substance  is  not  being  manufactured, 
imported,  processed,  or  used  in  the 
employer's  workplace,  the  employer 
must  add  the  new  information  to  an 
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MSDS  before  the  substance  is 
reintroduced  into  the  workplace. 

P)  The  employer  must  ensure  that 
persons  who  will  receive,  or  who  have 
received,  this  substance  from  the 
employer  within  5  years  from  the  date 
the  employer  becomes  aware  of  the  new 
information  described  in  paragraph 
(a](2)(i)(A]  of  this  section,  are  provided 
an  MSDS  as  described  in  §  721.72(c) 
containing  the  information  required 
under  paragraph  (a)(2)(i)(A)  of  this 
section  witibin  90  days  from  the  time  the 
employer  becomes  awraie  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(p)  (1,900,000  kg). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

S  721.125(a),  (h),  and  (i)  are  applicable 
to  manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section.  * 

9.  By  adding  new  §  721.3486  to 
subpart  E  to  read  as  follows: 

§721.3486    PotygiyMrin  mono(4- 
nonylphenyl)  ether. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  polyglycerin  mono(4- 
nonylphenyl)  ether  (PMN  P-94-2230)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90(a)(1).  (b)(1),  and 

(0(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),(c),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

10.  By  adding  new  §  721.3760  to 
subpart  E  to  read  as  follows: 


1721.3760    Ruorene-containing  cliaronwtic 
amines. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  fluorene-containing 
diaromatic  amines  (PMN  P-88-998  and 
P-88-999)  are  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90(a)(4),  (b)(4).  and 

(c)(4)  (where  n  =  1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  siA)part  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),  (c),  and  (k)  are  - 
applicable  to  manufact\u«rs,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

11.  By  adding  new  §  721.4463  to 
subpart  E  to  read  as  follows: 

1721.4463    Hydrochlorofluoroearbon. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting 
(1)  The  chemical  substance  identified 
generically  as  a 

hydrochlorofluorocarbon  5'MN  P-94- 
1453)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  lues  are: 
(i)  Industrial,  commercial  and 

consumer  activities.  Requirements  as 

specified  in  8  721.80(g). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b).  (c).  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

12.  By  adding  new  §  721.4466  to 
subpart  E  to  read  as  follows: 

§721.4466    3-Hydroxy-1,1-dimethylbutyt 
derivative. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substande  identified 
generically  as  a  3-hydroxy-l,l- 


dioMdiylbutyl  derivative  (PMN  P-86- 
1491)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(2)(i).  (a)(2)(iii). 
(a){2)(iv),  {a)(3),  (b)  (concentration  set  at 
0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b).(c),(d),(e) 
(concentration  set  at  0.1  percent),  (f). 
(g)(l)(vii).  (g)(2)(i).  (g)(2)(v),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k). 

(iv)  Disposal.  Requirements  as 
specified  in  §  721.85(a)(1)  and  (a)(2). 

(v)  Release  to  water  Requirements  as 
specified  in  §  721.90(a){3]. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  ofthis  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  through  (k)  are  applicable 
to  manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  rsvocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

13.  By  adding  new  §  721.4473  to 
subpart  E  to  read  as  follows: 

§721.4473    Dialkytamklolmldazoline. 

(a)  Chemical  substance  artd 
significant  new  uses  subiecl  (b  reporting. 
(1)  The  chemical  substance  identified  as 
diaUylamldoimidazoline  (PMN  P-94- 
1864)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(h). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  and  (i)  are  appUcable  to 
manufacttuers,  importers,  and 
processors  df  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

14.  By  adding  new  §  721.5192  to 
subpart  E  to  read  as  follows: 
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1721.8192    8iitetittrtad1,6-cHhydroxy 
naphthalene. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  llie  chemical  substance  identified 
generically  as  substituted  1.6-dihydroxy 
naphthalene  (PMN  P-87-1036)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  ofthis  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(2)(i).(a)(2)(iii). 
(a)(2)(iv),  (a)(3),  (b)  (concentration  set  at 
0.1  percent),  and  (c). 

(ii)  Hazaid  communication  pmgram. 
Requirements  as  specified  in 
§  721.72(a),  (b),(c),(d),(e) 
(concentration  set  at  0.1  percent),  (f), 
(g)(l)(vi).  (g)(l)(vu).  (g)(2)(i).  (g)(2)(v). 
and  (g)(5). 

(iiijln duslriai,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(f).  (k).  and  (q). 

(iv)  Disposal.  Requirements  as 
specified  in  §  721.85(aKl)  and  (a)(2). 

(v]  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(3). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  through  (k)  are  applicable 
to  manufecturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whe/Hier  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

15.  By  adding  new  §  721.5278  to 
subpart  E  to  read  as  follows: 

§721.5278    Substitutsd 
naphthalenesuHonie  acM,  aNcall  salt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  Tlie  chemical  substance  identified 
generically  as  a  substituted 
naphthalenesulfonic  acid,  alkali  salt 
(PK4N  P-95-85)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
ofthis  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(f). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 


§  721.125(a)  and  (i)  are  applicable  to 
manufecturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisicms  of  §  721.185  apply  to  this 
section. 

16.  By  adding  new  §  721.5282  to 
subpart  E  to  read  as  follows: 

§721.5282    Trtsodluin  ehloro 
[(trieubetituted  hfromonecycle  amino) 
prepyiamin^triazinytamlno  hydroxyaxo 
naplithalenetriaulfonato. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  trisodivun 

ehloro  [  (trisubstituted 

heteromonocycleamino) 

propylaminojtriazinyl 

aminohydroxyazo 

naphthalenetrisulfonate  (PMN  P-94- 

2177)  is  subject  to  reporting  under  this 

section  for  the  significant  new  uses 

described  in  paragraph  (a)(2)  of  this 

section. 
(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(f). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

17.  By  adding  new  §  721.5763  to 
subpart  E  to  read  as  follows: 

§721.5763    MethyieneMsbenzotriazolyl 
phenols. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as 

methylenebisbenzotriazolyl  phenols  (P- 
94-1042)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  ofthis 
section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(4).  (aK6Mi).  (b)(concentration 
set  at  1.0  percent)  aoui  (c).  Requirements 
as  specified  in  §  721.63(B)(5)(i)  apply 
during  manu&cture  of  the  PKO^I 
substance.  Raquiiements  as  specified  in 
§  721.63(a)(5Kiii}  through  (a)(5)(vii) 
apply  during  use  of  the  PMN  substance. 


(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b).(c).(d).(e) 
(concentration  set  A  1.0  percent),  (f). 
(g)(l)(iv).  (g)(l)(vi).  (g)(2)(iii).  (g)(2)(iv). 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(1)  and  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a)  through  (d)  and  (f)  through  (i)  are 
apphcable  to  manu&cturers,  importers, 
and  processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.575(b)(1)  apply  to  this  section. 

18.  By  adding  new  §  721.5769  to 
subpart  E  to  read  as  follows: 


§721.5769 


of  nilralsd  aUiylalsd 


(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  mixtxue  of  nitrated  alkylated  phenols 
(PMN  P-93-987)  is  subject  to  reporting 
imder  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
ofthis  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  $  721.90(a)(4),  (b)(4),  and 

(c)(4)  (where  n  =  1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),  (c),  and  (k)  are 
applicable  to  manufactiirers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

19.  By  adding  new  §  721.5867  to 
subpart  E  to  read  as  follows: 

§721.8667    Substitulsd  phw>oL 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  llie  chemical  substance  identified 
generically  as  a  substituted  phenol 
(PMN  P-89-1125,  L-91-87.  P-92-41, 
P-92-511,  P-94-1527,  P-94-1755)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
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(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4),  (b)(4),  and 
(c)(4)  (where  n  =  1). 

(iij  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a).  (b).  (c),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

20.  By  adding  new  §  721.6110  to 
subpart  E  to  read  as  follows: 

1721.6110    AlkyidHalkyloxyhydroxypropyt) 
derivative,  pho«phoric  add  •sters, 
potassium  saits. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  an 
alkyldi(alkyloxyhydroxypropyl) 
derivative,  phosphoric  add  esters, 
potassium  salts  (PMN  P-91-818)  is 
subject  to  reporting  imder  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(f)  and  (o). 
(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a).  (b).  (c).  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

21.  By  adding  new  §  721.7046  to 
subpart  E  to  read  as  follows: 

S  721 .7046    Formaidehyda,  polymer  with 
substituted  phenols,  glyeldyl  ettisr. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  formaldehyde,  polymer 
with  substituted  phenols,  glycidyl  ether 
(P-93-955)  is  subject  to  reporting  imder 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 


§  721.63(a)(1).  (a)(3).  (a)(4).  (a)(6)(i).  (b) 
(concentration  set  at  0.1  percent),  and 
(c).  Requirements  as  specified  in 
§  721.63  (a)(5)(i)  apply  during 
manufactiuing  only.  Requirements  as 
specified  in  §  721.63(a)(5)(i)  through 
(a)(5)(vii)  apply  diiring  processing  for 
workers  exposed  greater  than  17  days 
per  year  or  during  use. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b).(c).(d).(e) 
(concentration  set  at  0.1  percent),  (f). 
(g)(l)(iv).  (g)(l)(vi).  (g)(l){vii).  (g)(2)(i) 
through  (g)(2)(v).  (g)(3)(i).  (g)(3)(ii). 
(g)(4)(i).  (R)(4)(ui),  and  (g)(5). 

(iii)  Industrial,  conunercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(b).  (1).  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1).  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  through  (i)  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

22.  By  adding  new  §  721.8090  to 
subpart  E  to  read  as  follows: 

§  721 .8090    Polyurethane  polymer. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  polyurethane  polymer 
(P-94-47)  is  subject  to  reporting  imder 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(3),  (a)(4),  (a)(5)(iii), 
(a)(5)(viii)  through  (a)(5)(xi).  (a)(6)(ii). 
(b)  (concentration  set  at  1.0  percent), 
and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b).(c),(d).(e) 
(concentration  set  at  1.0  percent),  (f). 
(g)(l)(i).  {g)(l)(ii).  (g)(2)(i)  through 
(g)(2)(v).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a)  through  (i)  are  appUcable  to 
manuftictiners.  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

23.  By  adding  new  §  721.9526  to 
subpart  E  to  read  as  follows: 

§721.9526    Sodium  psrttilocartMnate. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
sodium  perthiocarbonate  (PMN  P-94- 
2166)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Reqviirements  as 

specified  in  §  721.90(a)(1).  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a),  (b),  (c),  and  (k)  are 
applicable  to  manufactiuers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

24.  By  adding  new  §  721.9656  to 
subpart  E  to  read  as  follows: 

§721.9656    ThiaatkansthM. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  thiaalkanethiol  (PMN  P- 
94-1487)  is  subject  to  reporting  imder 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90(a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a).  (b),  (c),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
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provisions  of  §  721.185  apply  to  this 
section. 

25.  By  adding  new  §  721.9658  to 
subpart  E  to  read  as  follows: 

§721.9658    ThiadiazolsdwrivMive. 

(a)  Chemical  substance  and 
sigruficant  new  uses  subject  to  reporting. 
(1)  Tne  chemical  substance  identified  as 
a  thiadiazole  derivative  (PMN  P-94- 
1631)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(a),  (c),  (f).  (v)(l), 

(w)(l).  and  (x)(l). 
(ii)  Release  to  water.  Requirements  as 

specified  in  §  721.90(a)(4).  (b)(4),  and 

(c)(4)  (where  n  =  90). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in 

§  721.125(a).  (b).  (c).  (i).  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

26.  By  adding  new  §  721.9892  to 
subpart  E  to  read  as  follows: 

§721.9892    Alitylatsd  urea. 

(a)  Chemical  substance  and 
sigruficant  new  uses  subject  to  reporting. 
(1)  Tne  chemical  substance  identified 
generically  as  an  alkylated  urea  (PMN 
P-93-1649)  is  subject  to  reporting  imder 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(3),  (b)  (concentration 
set  at  1.0  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b),(c),(d),(e) 
(concentration  set  at  1.0  percent),  (f), 
(g)(l)(iii),  (g)(l)(ix),  (g)(2)(I),  (g)(2)(iii), 
(g)(2)(v),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(1)  and  (q). 

(b)  Specific  requirements.  Tlie 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in 
§  721.125(a)  through  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 


(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.575(b)(1)  apply  to  this  section. 
[FR  Doc.  95-21519  Filed  &-29-95:  8:45  am] 
BSAJNQ  CODE  tBeO-SO-r 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 

RIN:  3090-AO42 

[FPMR  Tamp.  Rag.  D-76,  Suppl.  4] 

Federal  Property  Management:  Public 
Buildings  and  Space;  Space  Utilization 
and  Assignment 

AGENCY:  PubUc  Buildings  Service, 
General  Services  Administration  (GSA). 
ACTION:  Temporary  rule. 

SUMMARY:  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  D-76  to  November  26. 1995. 
Temporary  Regulation  D-76  provides 
procediu«s  governing  the  assignment 
and  utilization  of  space  in  Federal  or 
leased  fedUties  under  the  custody  and 
control  of  the  General  Services 
Administration. 
DATES:  Effective  Date:  August  30, 1995. 

Expiration  Date:  November  26, 1995. 
ADDRESSES:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  (PG)  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  Office  of 
Govemmentwide  Real  Property  Policy, 
at  (202-501-1737). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  regulation  is  to  extend 
Temporary  Regulation  D-76  imtil  such 
time  as  the  Final  Rule  which  will 
supersede  it  is  approved  for  publication. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
thepurposes  of  Executive  Order  12866. 

This  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  Govemmentwide  management 
regulation  will  have  little  or  no  cost 
effect  on  society.  Therefore,  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act 
(U.S.C.  601  et  seq.). 

List  of  Subiects  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures.  Federal  buildings  and 


focilities,  Govonment  real  property 
management. 

Anthfirity:  (Sec.  20S(c),  63  Stat.  390.  40 
U.S.C.  486(c)). 

In  41  CFR  Chapter  101,  FPMR  Temp. 
Reg.  D-76,  Supplement  4  is  added  to  the 
appendix  at  the  end  of  Subchapter  D  to 
read  as  follows: 

August  25, 1995. 

Federal  Property  Management 
Regulations  Temporary  Regulation  D- 
76  Supplement  4 

To:  Heads  of  Federal  Agencies 
Subject:  Assignment  and  Utilization  of 
Space 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  FPMR  Temporary 
Regulation  D-76. 

2.  Effective  date.  This  regulation  is 
effective  upon  publication  in  the 
Federal  Register. 

3.  Expiration  of  change.  This 
supplement  expires  November  26. 1995. 

4.  Explanation  of  change.  The 
expiration  date  in  Temporary 
Regulation  D-76  is  revised  to  November 
26. 1995. 

Roger  W.  Johnson, 

Administrator  of  General  Senrices. 

[FR  Doc.  95-21510  Filed  8-29-95;  8:45  am] 

BILUNQ  COOE  M20-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  442, 486,  and  493 
[BPD-640-CN1 

Medicaid  and  Medicare  Programs; 
Technical  Amendatory  Language 
Changes;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rules;  correction. 

SUMMARY:  This  notice  corrects  errors 
made  in  three  final  rules.  These  rules 
concern  survey,  certification,  and 
enforcement  of  skilled  nursing  fodUties 
and  nursing  facilities  for  the  mentally 
retarded;  technical  amendments  of 
regulations  on  providers  and  supphers 
of  specialized  services;  and 
categorization  of  tests  and  personnel 
modifications. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  1. 1995  for  item  A 
below.  February  8. 1995  for  item  B 
below,  and  April  24. 1995  for  item  C 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Brown.  (410)  786-4669. 
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SUPPLEMDfTARY  MFOfMATION: 
Background 

On  November  10, 1994  (59  FR  56116), 
January  9, 1995  (60  FR  2325).  and  April 
24. 1995  (60  FR  20035),  we  published 
final  rules  with  an  error  in  each  one. 
The  errors  are  in  three  items  of 
amendatory  langiiage  that  need  to  be 
changed  to  enstire  consistency  in  one 
case  and  to  reestablish  text  that  was 
inadvertently  deleted  in  the  other  two 
cases. 

Correction  of  publications 

Accordingly: 

A.  The  pubUcation  on  November  10, 
1994,  of  the  final  regulation  that  was  the 
subject  of  FR  Doc.  94-27703  is  corrected 
as  follows: 

f  442.30    [Corrected] 

Page  56235,  colimm  3:  In  the 
amendatory  language  to  item  10,  the 
word  "and"  is  inserted  before  "(a)(4)"  in 
line  2  and  the  words  "introductory 
paragraph"  are  inserted  before  "(a)(7)" 
in  line  3. 

B.  The  publication  on  January  9, 1995, 
of  the  final  regulation  that  was  the 
subject  of  FR  Doc.  95-485  is  corrected 
as  follows: 

PART  486 

Subparts  C  and  D  [Corrected] 

Page  2329.  column  2:  The  amendatory 
language  of  item  2  is  revised  to  read  as 
follows: 

2.  In  newly  designated  subparts  C  and 
D,  in  the  following  sections,  die  section 
heading  is  amended  to  change  the  dash 
to  a  colon,  capitalize  the  first  word  after 
the  colon,  and  replace  the  word 
"Conditions"  (in  the  two  places  it 
appears)  with  the  word  "Condition": 
§§486.100, 486.102,  486.104,  486.106, 
486.108,  486.110.  486.153,  486.155. 
486.157,  and  486.161. 

C.  The  pubUcation  on  April  24. 1995. 
of  the  final  regulation  that  was  the 
subject  of  FR  Doc.  9953  is  corrected  as 
follows: 

§493.^001    [CoiTected] 

Page  20051,  coliunn  3:  In  the 
amendatory  language  to  item  56,  the 
word  "introductory"  is  inserted  before 
the  word  "paragraph"  in  line  1. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  Program  No.  93.774,  Medicare— 
Sapplementary  Medical  Insurance  Program; 
and  Program  No.  93.778,  Medical  Assistance 
Program) 


Dated:  August  22. 1995. 

NaUJ.StillBun. 

Deputy  Assistant  Secretary  for  Inftxamtkm 
Beaourcea  Management. 

[FR  Doc  95-21543  Filed  8-29-95;  8:45  am] 
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National  Ocaanlc  and  Atmoapharlc 
Administration 

50  CFR  Parts  216  and  229 

[DociGM  No.  960606147-S200-02:  i.D. 
0S2395q 
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Taldng  of  IMarina  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Authorization  for  Commercial 
Fisheries 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  the  new  management  regime 
for  the  unintentional  taking  of  marine 
.mammals  incidental  to  commercial 
fishing  operations  established  by  section 
118  of  the  Marine  Mammal  Protection 
Act  of  1972  (MMPA)  as  amended  by  the 
MMPA  Amendments  of  1994.  Section 
118  provides  for  limited  exemptions 
from  the  MMPA's  general  prohibition 
on  the  take  of  marine  mammals,  for  the 
imintentional  incidental  take  of  marine 
mammals  by  commercial  fishers  in  the 
course  of  commercial  fishing,  and 
requires  NMFS  to  authorize  such 
incidental  takes  by  a  commercial  fisher 
upon  the  receipt  of  certain  information 
and  provided  certain  other  conditions 
are  met.  This  rule  requires  conunercial 
fishers  to  annually  register  for  an 
Authorization  Certificate  by  filing 
specified  information,  provides  for  the 
issuance  by  NMFS  of  such  certificates, 
requires  conunercial  fishers  to  report  to 
NMFS  the  incidental  mortality  and 
injury  of  any  marine  mammals  in  the 
coiu'se  of  commercial  fishing,  and 
requires  commercial  fishers  to  comply 
with  certain  other  requirements.  In 
order  to  allow  commercial  fishers  time 
to  comply  with  the  new  section  118 
registrations  and  reporting  requirements 
which  become  effective  on  September  1, 
1995,  NMFS  by  this  notice  also 
announces  transition  policies  from  the 
old  section  114  regime  which  expires  on 
September  1, 1995. 


^FECnVE  DATES:  September  1, 1995 
except  §  229.6.  which  becomes  effective 
January  1, 1996. 
ADDRESSES:  Copies  of  NOAA 
Administrative  Order  216-100,  the 
MMPA,  as  amended  in  1994.  and  the 
Environmental  Assessment  (EA) 
prepared  for  the  proposed  rule  in 
aggregate  or  summary  form  may  be 
obtained  by  writing  to  Chief.  Marine 
Manunal  CKvision,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  A  copy  of  the  EA 
may  also  be  obtained  by  accessing  the 
NMFS  "Home  Page"  on  the  World  Wide 
Web  at  http://kingfi8h.ssp.nm£s.gov:80/ 
home-page.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Angliss,  Office  of  Protected 
Resources,  301-713-2322;  Douglas 
Beach,  Northeast  Region,  508-281- 
9254;  Charles  Oravetz.  Southeast 
Region.  813-570-5301;  James  Lecky, 
Southwest  Region.  31O-«8O-4015;  Brent 
Norberg,  Northwest  Region,  206-526- 
6140;  Steve  Zinunerman,  Alaska  Regicm, 
907-586-7235. 
SUPPLEMENTARY  INFORMATION: 

Section  118  of  the  MMPA,  as  added 
by  the  MMPA  Amendments  of  1994. 
establishes  a  new  regime  to  govern 
interactions  between  marine  mammals 
and  commercial  fisheries.  Proposed 
regulations  implementing  section  118 
and  a  proposed  list  of  fisheries  (LOF)  for 
1996  were  published  on  June  16, 1995 
(60  FR  31666).  An  EA  was  prep^vd 
concturently  and  was  made  available 
when  the  proposed  regidations  were 
pubhshed.  The  public  comment  period 
for  the  proposed  regtilations  ended  on 
July  31, 1995;  the  public  comment 
period  for  the  proposed  LOF  ends 
September  14, 1995.  This  final  rule 
addresses  only  the  public  conunents  on 
the  proposed  rule.  Comments 
addressing  the  proposed  LOF  will  be 
pubhshed  in  the  Federal  Register  with 
the  final  LOF. 

History  of  the  Proposed  Rule 
Implementing  Section  118 

Section  118  of  the  MMPA,  as 
amended  in  1994,  replaces  section  114 
which  exempted,  on  an  interim  basis, 
commercial  fishers  who  comply  with 
certain  reqturements  from  the  general 
prohibition  on  the  taking  of  marine 
mammals.  The  process  used  to  develop 
the  proposed  and  final  rule  included 
many  opportunities  for  public 
involvement. 

A  Federal  Register  notice  (59  FR 
45263)  annoimcing  proposed  changes  to 
the  LOF  and  different  options  for  new 
fishery  classification  criteria  was 
published  on  September  1. 1994. 
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Comments  were  received  and  were 
taken  into  consideration  when 
preparing  draft  proposed  regulations. 
Informal  working  sessions  to  discuss  the 
draft  proposed  regulations  were  held  in 
Silver  Spring,  MD,  on  November  30, 
1994,  and  in  Seattle,  WA,  on  December 
1, 1994.  These  working  sessions 
provided  interested  parties  the 
opportunity  to  participate  in 
discussions  of  how  to  revise  the  draft 
regulations. 

The  "MMPA  Bulletin",  a  new 
pubUcation  of  the  Office  of  Protected 
Resomx»s,  is  designed  to  increase 
pubUc  awareness  of  and  participation  in 
the  regulatory  process.  The  first  edition, 
pubhshed  in  September,  1994,  included 
a  description  of  the  1994  Amendments 
to  the  MMPA,  and  subsequent  editions 
have  focused  on  NMFS'  efforts  to 
implement  the  amendments.  The 
"MMPA  Bulletin"  has  been  sent  to 
approximately  1,600  interested  parties, 
including  fishers,  members  of  the 
environmental  community,  marine 
mammal  scientists,  state  and  Federal 
agencies  dealing  with  protected  species 
issues.  Native  American  groups,  pubfic 
display  faciUties,  and  Congressional 
staff. 

The  proposed  rule  was  pubUshed  on 
June  16, 1995,  in  combination  with  the 
proposed  LOF  (60  FR  31666).  NMFS 
issued  a  press  release  aimouncing  the 
availabiUty  of  the  proposed  rule  and 
summarizing  the  major  issues  contained 
in  the  proposed  rule.  Information 
included  in  this  press  release  was 
pubUshed  in  several  newspapers.  A 
summary  of  the  proposed  rule  was  also 
included  on  the  front  page  of  the  Jime/ 
Jtily  issue  of  the  "MMPA  Bulletin", 
along  with  major  changes  proposed  in 
the  LOF.  NMFS  circulated  a  "Regulatory 
Alert"  to  its  "MMPA  Bulletin"  mailing 
Ust  siunmarizing  the  proposed  rule  and 
listing  dates  for  pubUc  hearings. 
Regional  pubUc  hearings  were  held  in 
Danvers,  MA;  Oceanville,  NJ;  Silver 
Spring,  MD;  Ocean  City,  MD;  Long 
Beach,  CA;  Ronkonkoma,  NY; 
Anchorage,  AK;  Beaufort,  NC;  and 
Seatde,  WA.  Each  hearing  was  attended 
by  between  2  and  20  people,  and 
between  0  and  10  people  provided 
pubUc  conunents. 

On  July  19, 1995,  a  correction  was 
pubUshed  (60  FR  37043)  in  the  Federal 
Register.  The  correction  identified 
errors  and  omissions  in  the  proposed 
LOF  and  clarified  the  status  of  certain 
stocks  of  marine  mammals  identified  in 
the  proposed  LOF. 

Transition  frvm  Section  114  Regime  te 
the  Section  118  Regime 

While  the  MMPA  requires  that  section 
114  expire  on  September  1, 1995,  or 


when  final  section  118  implementing 
regulations  become  effective,  whichever 
is  earUer,  no  transition  procedtues  are 
specified.  In  order  to  allow  fishers  time 
to  comply  with  the  new  section  118 
registration  and  reporting  requirements 
which  become  effective  on  September  1, 
1995,  NMFS  announces  the  following 
transition  poUcies: 

Registration:  Those  owners  of  vessels 
holding  vaUd  Exemption  Certificates 
issued  imder  section  114  will  be 
deemed  to  have  registered  under  section 
118  through  December  31, 1995.  Fishers 
participating  in  Category  I  or  n  fisheries 
as  identified  in  the  current  LOF  who  are 
not  currently  registered  must  register 
with  the  nearest  NMFS  regional  office 
before  participating  in  such  Category  I 
or  n  fisheries.  Registration  procedtues 
for  obtaining  Autihorization  Certificates 
in  1996  will  be  pubUshed  concurrently 
wi\h  the  final  LOF  for  1996. 

Reporting-.  NMFS  is  in  the  process  of 
developing  the  reporting  form  that 
fishers  will  use  after  January  1, 1996.  A 
draft  of  this  reporting  form  will  be 
pubUshed  in  the  Federal  Register  and 
will  be  available  for  pubUc  comment. 
Commercial  fishers  are  requested  to 
report  all  injuries  and  mortalities  to  the 
nearest  NMFS  regional  office  until  these 
forms  are  available. 

Incidental  taking  of  species  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act.  Under  section 
101(a)(5)(E)  of  the  MMPA,  NMFS  is 
required  to  issue  permits  for  the 
incidental  taking  of  threatened  or 
endangered  species  Usted  imder  the 
Endangered  Species  Act  (ESA),  if  it  can 
be  determinecf  that  (1)  mortaUty  and 
serious  injury  incidental  to  commercial 
fisheries  would  have  a  negUgible  impact 
on  the  affected  species  or  stock,(2)  a 
recovery  plan  for  that  species  or.  stock 
has  been  developed  or  is  being 
developed,  and  (3)  where  required 
imder  section  118,  a  monitoring 
program  has  been  established,  vessels 
are  registered,  and  a  take  reduction  plan 
has  been  developed  or  is  being 
developed.  NMFS  expects  to  pubUsh  an 
interim  final  LOF  that  have  met  these 
conditions  by  September  1, 1995. 
Comments  on  the  Ust  will  be  accepted 
for  45  days  from  the  date  of  pubUcation 
of  the  Ust,  after  which  time  a  final  list 
wiU  be  pubUshed.  Inclusion  of  a  fishery 
on  the  list  constitutes  authorization  for 
that  fishery  to  incidentally  take  marine 
mammals  from  the  specified  threatened 
or  endangered  species  or  stocks. 
Fisheries  may  be  authorized  to  have 
incidental  takes  of  some  species  or 
stocks  Usted  as  threatened  or 
endangered,  but  not  others.  Participants 
in  fisheries  that  are  not  included  on  the 
Ust  will  not  receive  permits  and  wiU 


remain  subject  to  the  ESA  prohibition 
against  taking  marine  mammals  from 
endangered  or  threatened  stocks. 

Responses  to  Comments 

During  July  1995,  NMFS  held  10 
pubUc  hearings  at  various  locations    ' 
throughout  the  coimtry  to  receive 
comments  on  the  proposed  rule  and 
LOF.  A  total  of  86  individuals  attended 
these  hearings,  28  of  whom  submitted 
oral  comments  on  the  proposed  rule, 
LOF  or  both.  NMFS  also  received  54 
written  comments  during  the  comment 
period  for  the  proposed  rule.  Many 
comments  also  addressed  aspects  of  the 
LOF.  Since  the  comment  period  for  the 
LOF  remains  open  imtil  September  14, 
1995,  all  comments  related  to  the  LOF 
wiU  be  addressed  during  publication  of 
the  final  LOF  in  October  1995. 
Comments  were  received  from  fishers, 
fishing  industry  groups,  environmental 
groaps,  animal  rights  groups,  state 
departments  of  fisheries,  other  executive 
branch  departments,  and  memb«^  of 
the  general  pubUc. 

Approximately  15  letters  were  general 
in  nature,  expressing  support  for  the 
MMPA  and  opposition  to  any  measures 
that  might  weiaken  the  MMPA.  Most 
comments  from  fishers,  industry  groups, 
and  environmental  groups  expressed 
general  support  for  NMFS's  two-tiered 
approach  to  classifying  fisheries  based 
on  Potential  Biological  Removal  (PBR) 
levels,  however,  many  raised  specific 
concerns  about  the  dividing  lines 
established  to  separate  Category  I,  n  and 
in  fisheries.  Many  of  the  comments  are 
lengthy  and  raise  many  points  of 
concern.  Key  issues  and  concerns  are 
summarized  and  responded  to  as 
foUows: 

Cotnments  on  the  Goals  and  Purpose  of 
the  Section  118  Regulations 

Several  comments  addressed  the  Zero 
MortaUty  Rate  Goal  (ZMRG)  definition 
in  the  proposed  rule.  The  final  rule  does 
not  contain  a  definition  for  this  goal. 
NMFS  is  stiU  considering  what  would 
be  an  appropriate  definition  for  the  goal. 
Specific  comments  on  the  goal  wiU  be 
addressed  when  a  final  definition  is 
pubUshed  in  the  Federal  Register.  Other 
comments  about  the  goals  and  piupose 
of  this  action  are  siunmarized  and 
responded  to  as  follows. 

Comment  1 :  The  goal  of  restoring  aU 
populations  to  optimum  levels  is  short- 
sighted and  ignores  the  competition 
between  species  for  habitat  and  prey. 
There  are  always  natiu^l  and 
complementary  increases  and  decreases 
of  competing  marine  mammal  stocks. 
Therefore,  NMFS  should  use  an 
ecosystem  approach  to  marine  mammal 
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management  rather  than  a  species  by 
species  approach. 

Response:  The  MMPA  (section  2(2)) 
states  that  marine  mammal  species  and 
stocks  "should  not  be  permitted  to 
diminish  beyond  the  point  at  which 
they  cease  to  be  a  significant 
functioning  element  in  the  ecosystem  of 
which  they  are  a  part,  and  consistent 
with  this  major  objective,  they  should 
not  be  permitted  to  diminish  below 
their  optimum  sustainable  population 
(OSP)."  ^4MFS  recognizes  that  complex 
relationships  may  exist  between 
di^rent  marine  mammals  and  their 
prey  populations.  However,  many 
marine  mammal  species  are  depleted 
and,  in  some  cases,  threatened  or 
endangered.  The  return  of  these  stocks 
to  OSP  will  allow  them  to  continue  as 
a  functioning  part  of  the  ecosystem.  The 
implementing  regulations  promulgated 
imder  the  MMPA  must  endeavor  to 
allow  those  species  and  stocks  to  return 
to  OSP. 

Comment  2:  NMFS  should  use 
incidental  take  as  a  barometer  of  marine 
manunal  population  health.  If  you  have 
lots  of  takes  you  have  a  strong 
population. 

Response:  A  high  incidence  of  serious 
injiuy  and  mortality  incidental  to 
commercial  fishing  operations  could  be 
due  to  several  different  factors.  The  type 
of  gear  used  in  a  fishery,  the  geographic 
location  of  a  fishery,  the  season  diiring 
which  a  fishery  operates,  the 
distribution  and  behavior  of  marine 
mammals  in  a  particular  area,  and  other 
factors  affect  the  fi^uency  of  marine 
mammal  serious  injiuy  and  mortality 
incidental  to  commercial  fishing 
operations.  In  addition,  there  are 
fisheries  which  operate  in  areas  with 
relatively  high  levels  of  marine 
mammals,  yet  which  do  not  have  high 
levels  of  incidental  removals.  Thus, 
having  a  high  level  of  incidental  take 
does  not  necessarily  mean  that  a 
population  is  strong. 

Comment  3:  We  need  to  reassess  our 
values  that  place  marine  mammals 
above  human  concerns. 

Response:  A  primary  piupose  of 
section  118  of  the  MMPA  is  to  provide 
an  exemption  for  commercial  fisheries 
so  they  may  accidentally  seriously 
injure  or  kill  marine  mammals 
incidental  to  their  commercial  fishing 
operations  so  long  as  the  level  of  serious 
injury  and  mortaiity  does  not  severely 
impact  marine  mammal  populations. 
Without  this  exemption,  fishers  could 
not  legally  take  marine  mammals 
incidental  to  their  fishing  operations. 
This  rulemaking  is  not  the  appropriate 
mechanism  for  reassessing  societal 
valuation  of  marine  mammals.  That 


issue  should  be  addressed,  if 
appropriate,  by  Congress. 

Comments  on  Definitions  of  Fisheries  in 
the  List  of  Fisheries 

Comment  4:  NMFS  should  define 
fisheries  based  on  the  effect  on  marine 
mammal  stocks,  not  artificial  criteria 
such  as  state  boundaries. 

Response:  NMFS  will,  whenever 
possible,  define  fisheries  the  way  they 
are  defined  in  federal,  regional,  or  state 
fishery  management  programs.  This  will 
(1)  help  which  NMFS  fulfill  its  statutory 
obligations  by  coordinating  registration 
under  the  MMPA  with  existing  fishery 
management  programs,  (2)  provide  a 
"common  name"  for  a  fishery  that  can 
be  used  by  NMFS,  fishers,  and  state  and 
regional  fishery  managers,  and  (3)  allow 
NMFS  to  more  easily  collect 
information  on  fishery  statistics,  such  as 
the  number  of  participants,  target 
species,  length  of  fisUng  season,  etc. 

Comments  on  Fishery  Classification 
Criteria 

Many  public  comments  were  received 
requesting  clarification  on  how  fishery 
classification  criteria  were  applied.  A 
brief  discussion  of  the  two>tier  approach 
is  provided,  followed  by  specific 
comments. 

The  regulations  implementing  section 
118  include  a  new  finery  classification 
scheme.  The  fishery  classification 
criteria  consist  of  a  two-tiered,  stock- 
specific  approach  that  first  addresses 
the  total  impacts  of  all  fisheries  on  each 
marine  mammal  stock  and  then 
addresses  the  impacts  of  individual 
fisheries  on  each  stock.  Tier  1  considers 
the  additive  fishery  mortality  and 
serious  injury  for  a  particular  stock, 
while  Tier  2  considers  fishery-specific 
mortality  for  a  particular  stock.  This 
approach  is  based  on  the  rate,  in 
numbers  of  animals  per  year,  of  serious 
injuries  and  mortalities  due  to 
commercial  fishing  relative  to  a  stock's 
PBR  level.  A  more  extensive 
explanation  of  NMFS'  two-tiered 
approach  is  found  in  the  EA  for  the 
proposed  nde. 

Tier  1 :  If  the  total  annual  mortality 
and  serious  injury  across  all  fisheries 
that  interact  with  a  stock  is  less  than  or 
equal  to  10  percent  of  the  PBR  level  of 
such  a  stock,  then  all  fisheries 
interacting  with  this  stock  (and  no  other 
stocks  that  do  not  fit  this  criteria)  would 
be  placed  in  Category  m.  Otherwise, 
these  fisheries  are  subject  to  the  next 
tier  to  determine  their  classification. 

Tier  2 — Category  I:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fiishery  is  greater  than  or  equal  to  50 
percent  of  the  stock's  PBR  level. 


Tier  2 — Category  U:  Annual  mortality 
and  serious  injury  is  greater  than  1 
percent  and  less  than  50  percent  of  the 
stock's  PBR  level. 

Tier  2 — Category  ID:  Annual  mortality 
and  serious  injtiry  is  less  than  or  equal 
to  1  percent  of  the  PBR  level. 

The  threshold  between  Tier  1  and 
Tier  2  was  set  at  10  percent  of  the  PBR 
level  based  on  the  recommendation  of 
individuals  at  a  PBR  Workshop  held  in 
La  Jolla,  Cahfomia  in  June  1994.  The 
Workshop  Report  indicated  that  if  the 
total  annual  incidental  serious  injury 
and  mortality  level  for  a  particular  stock 
did  not  exceed  10  percent  of  the  PBR 
level,  the  amount  of  time  necessary  for 
that  population  to  achieve  OSP  would 
only  increase  by  10  percent.  Thus,  10 
percent  of  the  PBR  level  for  a  particular 
stock  was  equated  to  "biological 
insignificance." 

The  threshold  between  Category  II 
and  in  was  set  at  1  percent  of  PBR.  This 
threshold  residted  from  working  group 
discussions  that  supported  the  Tier  1 
threshold  to  be  10  percent  or  less. 
Because  there  are  situations  where  as 
many  as  10  fisheries  may  be  responsible 
for  serious  injuries  and  mortalities  from 
the  same  marine  mammal  stock,  1 
percent  was  used  as  the  threshold 
between  Category  II  and  m  fisheries. 

The  threshold  between  Category  I  and 
Category  n  fisheries  was  set  at  50 
percent  of  the  PBR  level.  Although  the 
working  session  recommended  30 
percent  as  the  threshold,  during  the 
preparation  of  the  proposed  rule  NMFS 
determined  that  30  percent  was  more 
conservative  tbJHi  tiequired.  The 
proposed  threshold  was  then  increased 
to  50  percent. 

Example:  Suppose  Fishery  A,  B,  and 
C  have  annual  mortahty  and  serious 
injury  levels  of  1  percent.  8  percent,  add 
12  percent  of  the  PBR  level  for  a 
particular  stock,  respectively,  and  these 
fisheries  do  not  interact  with  any  other 
stocks  of  marine  mammals.  Because  the 
additive  percent  take  relative  to  the  PBR 
level  for  all  three  fisheries  is  21  percent, 
all  three  fisheries  would  meet  the  Tier 
1  criteria  and  be  subject  to  classification 
under  Tier  2.  Under  the  Tier  2  criteria. 
Fishery  A  would  be  placed  in  Category 
m,  and  Fisheries  B  and  C  would  be 
placed  in  Category  U. 

Comment  5:  The  dividing  line 
between  Category  I  and  II  fisheries 
should  be  changed  to  30  percent  of  the 
PBR  level.  The  more  conservative  30 
percent  dividing  line  is  warranted 
because  there  are  only  a  few  fisheries 
where  both  PBR  level  and  estimated 
fishing  mortality  are  known  with  some 
degree  of  confidence  and  because 
reductions  in  NMFS  appropriations  are 
likely  to  severely  hcmiper  research  and 
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implementation,  further  confoimding 
NMFS's  abiUty  to  gather  accurate 
estimates  of  PBR  levels  and  total  fishing 
mortality.  In  all  other  cases  NMFS  must 
use  logbooks  and  anecdotal  information 
which  represent  only  a  minimum 
indication  of  total  removal  levels.  The 
more  conservative  30  percent  dividing 
line  will  guarantee  that  marginal 
fisheries  are  included  in  Category  I 
where  observation  of  such  fineries  are 
a  greater  priority. 

Response:  The  2-tier  approach  to 
classifying  fisheries  first  considers 
combined  fisheries  impacts  on  a  marine 
mammal  stock  and  then  considers  the 
contribution  of  each  individual  fishery 
impacting  a  stock.  If  the  combined 
impact  of  all  fisheries  on  a  particular 
stock  are  below  10  percent  of  the  PBR 
level  then  that  stock  is  placed  in  Tier  1. 
All  fisheries  impacting  Tier  1  stocks 
receive  a  Category  IH  classification 
regardless  of  whether  their  individtial 
impacts  are  above  1  percent  of  the  PBR 
level.  If  the  combined  impact  of  all 
fisheries  on  a  particular  stock  is  above 
10  percent  of  die  PBR  level  then  that 
stock  is  placed  in  Tier  2.  Only  those 
fisheries  impacting  Tier  2  stocks  are 
required  to  meet  the  1  percent  of  the 
PBR  level  threshold  in  order  to  receive 
a  Category  m  classification.  Under  this 
2-der  approach,  the  biological 
significance  level  of  10  percent  of  PBR 
is  the  first  standard  used  to  classify 
fisheries.  Consequently,  fisheries  are  not 
required  to  meet  the  Tier  2  Category  HI 
thriashold  of  1  percent  of  the  PBR  level 
imless  the  combined  fishery-related 
impacts  on  the  marine  mammal  stock 
are  above  the  biological  significance 
level  of  10  percent  of  the  PBR  level. 

Comment  6:  The  50  percent  of  the 
PBR  level  dividing  line  between 
Category  I  and  II  fisheries  is  appropriate 
because  there  are  already  enough 
conservative  assumptions  built  into  the 
Category  I  classification. 

Response:  NMFS  agrees.  The 
threshold  between  Category  I  and  n 
fisheries  has  been  retained  at  50 
percent. 

Comment  7:  Five  percent  of  the  PBR 
level  is  a  more  reasonable  and  practical 
dividing  line  between  Categories  II  and 
in  fisheries.  In  the  EA  for  the  proposed 
rule  there  is  little  discussion  about  the 
need  for  so  strict  a  standard  and  no 
justification  for  dismissing  an 
alternative  threshold  of  5  percent  of 
PBR.  A  June  1994  NMFS  workshop  on 
the  PBR  level  has  already  concluded 
that  fishery  takes  bom  a  marine 
mammal  stock  should  be  considered 
insignificant  if  they  are  less  than  10 
percent  of  the  PBR  level. 

Response:  The  dividing  line  chosen 
for  the  proposed  rule  was  based,  in  part, 


on  information  from  the  Seattle  Working 
Session  where  it  was  discussed  that  the 
cumulative  fishery  incidental  serious 
injuries  and  mortahties  should  be  under 
10  percent  and  individual  fishery  takes 
should  be  under  1  percent.  Also  see 
general  description  of  the  two-tiered 
scheme  at  the  oeginning  of  this  section 
of  the  preamble. 

Conmient  8:  In  many  Category  U 
fisheries  with  high  levels  of  fishing 
effort,  the  low  levels  of  marine  mammal 
take  shown  in  the  EA  suggest  random 
accidents.  In  some  instances,  fisheries 
make  hundreds  of  thousands  of  sets  and 
still  take  less  than  one  marine  mammal 
per  year.  An  extreme  level  of  disruption 
may  be  required  for  some  of  these 
fisheries  to  reach  take  levels  below  1 
percent  of  the  PBR  leyel.  In  some  cases, 
it  may  even  be  impossible  to  reach  the 
1  percent  of  the  PBR  level  where 
fisheries  interact  with  marine  mammal 
stocks  with  low  PBR  levels. 

Response:  The  fishery  classification 
criteria  in  the  final  rule  consider  the 
incidental  serious  injury  and  mortality 
of  marine  mammals  in  commercial 
fisheries  on  a  stock-specific  basis  to 
allow  for  management  of  marine 
mammal  takes  using  a  "weakest  stock" 
approach.  The  population  level  and 
status  of  each  marine  mammal  stock 
that  interacts  with  fisheries  is  specific  to 
that  stock.  Thus,  the  level  of  take  each 
marine  mammal  population  can 
withstand,  while  still  allowing  the 
population  to  attain  OSP,  is  also  stock- 
specific.  For  instance,  because  tlie 
minimum  population  size  of  North 
Atlantic  right  whales  is  295  animals,  the 
number  of  animals  that  can  be  removed 
fitim  this  population  by  commercial 
fishing  while  allowing  the  population  to 
attain  OSP  is  0.  In  addition,  because  the 
minimum  population  size  of  harbor 
seals  (Oregon/Washington  coast  stock) 
is  28,322,  the  nimiber  of  animals  that 
can  be  removed  from  this  population  by 
commennal  fishing  while  allowing  the 
popidation  to  attain  OSP.  is  1,699.  Thus, 
a  small  take  of  right  whales  (<=  1  per 
year)  would  have  a  significant  negative 
effect  on  the  population,  whereas  a 
similar  take  of  the  OregonAVashington 
coastal  stock  of  harbor  seals  would  not. 
The  chosen  approach  allows  NMFS  to 
focus  management  actions  where  fishery 
interactions  have  a  significant  negative 
effect  on  the  population. 

Comment  9:  u  the  1  percent  dividing 
line  between  Category  II  and  Category  III 
fisheries  is  used,  ridiculously  low  levels 
of  takes  (less  than  one  per  year)  will 
shift  some  otherwise  non-interadting 
fisheries  from  Category  HI  to  Category  II 
Therefore,  fisheries  with  takes  below 
some  absolute  threshold,  such  as  one 
animal  per  year,  should  be  considered 


Category  III  fisheries  and  to  have  met 
the  ZMRG  as  long  as  their  take  does  not 
exceed  the  10  percent  of  the  PBR 
insignificant  take  level  estabhshed  in 
the  rule.  Classifying  fisheries  that  have 
average  takes  below  one  animal  per  year 
as  Category  II  draw  government 
attention  and  resources  away  irom  real 
concerns  with  Category  I  and 
legitimately  classified  Category  n 
fisheries. 

Response:  See  response  to  Comment  8 
regarding  the  significance  a  low  level  of 
take  may  have  on  a  marine  mammal 
population.  NMFS  recognizes  that  there 
are  some  marine  mammal  populations 
that  are  so  small  in  size  (e.g.,  right 
whales)  that  serious  injury  and 
mortality  of  one  animal  every  two  years 
would  still  have  a  significant  impact  on 
thepopulation. 

The  definitions  of  Category  II  and  in 
fisheries  in  the  final  rule  include 
qualitative  criteria  that  allow  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator)  to 
place  a  fishery  into  Category  n  or  m 
after  pubhc  notice  and  opportunity  for 
public  coi^iment.  In  the  absence  of 
reliable  information,  this  qualitative 
criteria  will  allow  the  Assistant 
Administrator  to  take  into  consideration 
cases  where  the  PBR  level  for  a 
particular  stock  is  very  low  and/or 
where  the  level  of  incidental  interaction 
with  commercial  fisheries  is  low  and 
not  likely  to  delay  the  population's 
attainment  of  OSP. 

Comment  10:  The  classification 
system  should  be  modified  so  that 
fisheries  with  a  high  frequency  of 
marine  mammal  mortaUty  and  serious 
injury  across  several  stocks  are  included 
in  Category  I,  even  if  the  mortaUty  rate 
for  each  individual  stock  is  below  50 
percent  of  the  PBR  level. 

Response:  In  order  to  address  fisheries 
with  a  high  fi^uency  of  marine 
mammal  mortaUty  and  serious  injury 
across  several  stocks,  the  fishery 
classification  criteria  would  need  to  be 
a  combination  of  those  imder  the  old 
section  114  and  the  new  criteria.  This 
option  was  considered  in  the  EA.  The 
EA  examined  hypothetical  fishery 
classification  criteria  which  would  be 
based  on  per-vessel  takes  of  all  marine 
mammals  per  20  days  and  on  annual 
take  of  a  specific  stock  relative  to  the 
PBR  level. 

To  use  this  approach,  NMFS  would 
need  fairly  good  estimates  of  fishing 
effort,  marine  mammal  population  sizes, 
and  annual  and  per-20  day  levels  of 
Incidental  serious  injuries  and 
mortalities.  Because  the  MMPA 
Amendments  have  eliminated  logbooks 
from  the  requirements  for  Category  I  and 
n  fisheries,  fishing  effort  in  unobserved 
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fisheries  will  no  longer  be  quantified  on 
a  daily  basis  and  a  per-vessel  per  20-day 
take  rate  for  all  marine  mammals  would 
be  difficult  to  calculate. 

While  some  fisheries  have  takes  of 
many  difierent  species  or  stocks  of 
marine  mammals,  ^4MFS  believes  that 
limited  agency  resources  should  be 
directed  towards  those  fisheries  that 
have  "biologically  significant"  takes  of 
particular  stocks  of  marine  mammals. 
Accordingly,  this  approach  was 
rejected. 

Comment  11:  The  fishery 
classification  criteria  should  be  made 
more  flexible  by  including  examinations 
of  both  the  nimiber  of  serious  injuries 
and  mortahties  relative  to  the  PBR  level 
and  the  rate  of  serious  injuries  and 
mortalities  per  vessel,  per  day. 

Response:  This  approach  is  addressed 
in  the  EA.  The  primary  difficulty  with 
adopting  any  fishery  classification 
criteria  which  depends  on  a  per-vessel/ 
per-day  rate  is  NMFS'  inability  to 
collect  effort  data  from  commercial 
fisheries. 

Under  section  114  of  the  MMPA, 
logbooks  were  completed  by 
commercial  fishers  in  Category  I  and  II 
fisheries.  These  logbooks  provided 
NMFS  with  a  rou^  estimate  of  the  level 
of  effort  for  each  fishery.  NMFS  was  also 
able  to  use  landings  data  in  a  number 
of  state/ federal  fisheries  to  calc\ilate 
effort  imder  section  114.  Under  section 
118.  fishers  must  only  report  injxiry  and 
mortality  of  marine  mammals,  but  not 
effort.  While  observers  in  Category  I  and 
n  fisheries  may  record  effort  data,  in 
many  fisheries,  the  sample  size  is  so 
small  that  the  information  is  inadequate 
to  allow  NMFS  to  compute  a  per  vessel, 
per  day  take  rate  for  the  fishery  as  a 
whole. 

Comment  12:  The  proposed 
classification  system  could  allow  a 
fishery  to  be  moved  from  Category  I  to 
Category  II  by  subdividing  it  into  two  or 
more  fisheries. 

Response:  Although  a  subdivision 
could  potentially  move  a  fishery  from 
Category  I  to  H,  because  of  the  stringent 
criteria  for  Category  III  fisheries,  it  is 
unlikely  that  dividing  a  fishery  could 
place  part  of  that  fishery  in  Category  m. 
Moreover,  the  practical  differences 
between  Category  I  and  n  fisheries  are 
small;  fishers  in  both  categories  must 
register,  carry  observers  if  requested  by 
NMFS,  and  comply  with  take  reduction 
plans. 

NMFS  could  decide  to  subdivide  a 
fishery  if  available  information  indicates 
that  some  part  of  the  fishery  has  a 
higher  freqiiency  of  marine  mammal 
incidental  serious  injury  and  mortality. 
This  wotild  have  a  beneficial  impact  in 
that  it  would  focus  management  actions 


on  that  part  of  the  fishery  that  has  the 
greatest  impact  on  a  marine  mammal 
stock. 

Comment  13:  NMFS  should  clarify 
how  it  will  classify  fisheries  where  the 
PBR  level  for  a  marine  mammal  stock 
incidentally  taken  in  a  fishery  is  zero  or 
not  available. 

Response:  In  general,  fisheries  were 
classified  based  on  the  marine  mammal 
stock  with  the  highest  number  of 
mortalities  and  serious  injuries  relative 
to  the  PBR  level.  If  takes  of  a  marine 
mammal  stock  occiured  for  a  stock  with 
a  zero  PBR  level,  that  stock  was  placed 
in  Category  I  (>  50  percent  of  the  PBR 
level).  If  tdces  of  a  marine  mammal 
stock  occurred  for  a  stock  where  the 
PBR  level  was  not  available,  the  stock 
with  the  highest  number  of  takes 
relative  to  a  known  PBR  level  was  used 
to  classify  the  fishery. 

Comment  14:  The  Category  in  fishery 
definition  should  be  amended  to  allow 
observer  monitoring  of  Category  III 
fisheries  in  order  to  see  whether  further 
reductions  in  marine  mammal  kills  can 
be  made  by  these  fisheries. 

Response:  Section  118  of  the  MMPA 
does  not  allow  NMFS  to  allow  observer 
monitoring  of  Category  III  fisheries 
unless  the  Assistant  Administrator 
believes  the  incidental  mortality  and 
serious  injury  of  marine  manunals 
occurring  in  the  fishery  will  have  a 
immediate  and  significant  adverse 
impact  on  a  species  listed  under  the 
ESA,  emergency  regulations  have  been 
published,  and  a  determination  has 
been  made  regarding  whether  the 
fishery  should  be  included  in  a  Take 
Reduction  Plan.  By  their  classification 
in  Category  III,  NMFS  believes  that, 
generally,  further  reductions  in  marine 
mammal  mortaliW  are  not  necessary. 

Comment  15:  Tne  Category  HI  fishery 
definition  should  be  restricted  to 
fisheries  in  which  the  collective  take 
with  all  other  fisheries  is  less  than  10 
percent  of  a  stock's  PBR  level  "and"  that 
fishery  by  itself  is  responsible  for  the 
removal  of  1  percent  or  less  of  that 
stock's  PBR  level. 

Response:  NMFS  has  determined  that 
the  definition  of  Category  in  fishery 
should  include  "or"  rather  than  "and". 
This  will  allow  fisheries  with  marine 
mammal  incidental  serious  injury  and 
mortality  of  imder  1  percent  of  the  PBR 
level  to  be  placed  in  Category  m. 

Comment  16:  NMFS  should  not 
automatically  place  a  fishery  into 
Category  II  when  a  stock  status  or 
fishery  serious  injury  or  mortality 
information  is  lacking.  This  places  an 
additional  registration  burden  on  these 
fisheries.  NMFS  still  has  the  authority  to 
mandate  observer  coverage  for  Category 
m  fisheries  if  there  is  a  suspected 


problem.  In  addition,  NMFS  may 
reclassify  fisheries  into  a  different 
Category  if  there  is  a  suspected  problem. 

Response:  NMFS  may  only  place 
observers  on  vessels  participating  in  a 
Category  m  fisheries  in  certain 
emergency  circimtistances  (see  response 
to  Comment  14).  Because  of  this 
limitation  and  in  order  for  NMFS  to  be 
allowed  the  opportimity  to  obtain 
information  needed  to  most  accurately 
categorize  a  commercial  fishery,  new 
commercial  fisheries  without  reliable 
marine  mammal  take  statistics  wiU  be   • 
placed  in  Category  n  imtil  enough 
information  is  collected  to  warrant 
reclassification. 

Comment  1 7:  It  is  reasonable  to  place 
any  fishery  not  specified  in  the  LOF  in 
the  Category  n  classification  until  the 
next  LOF  is  pubUshed  as  this  will  allow 
NMFS  to  obtain  registration  data  and 
place  observers  in  these  fisheries  if  more 
information  is  needed. 

Response:  NMFS  agrees.  Section 
229.2  nas  been  modified  to  provide 
guidelines  for  the  classification  of 
fisheries  in  cases  where  data  do  not 
exist  or  are  not  rehable. 

Comment  18:  The  definition  for  both 
Category  n  and  in  fisheries  contain 
qualitative  and  vague  criteria.  Using  the 
term  "by  analogy"  without  further 
guidance  is  ambiguous  and  contrary  to 
the  process  NMFS  outlines  in  the 
preamble.  Therefore,  the  definition  of 
Category  n  and  III  fisheries  should  be 
changed  to  read  as  follows:  "In  making 
the  determination  of  the  fiw}uency  of 
incidental  mortality  and  serious  injury 
of  marine  mammals  by  a  commercial 
fishery,  the  Assistant  Administrator  may 
determine  whether  the  taking  is 
'occasional'  by  using  observer  data 
extrapolated  to  estimate  a  total  annual 
kill  log  book  or  other  reports  by  fishers, 
examination  of  stranded  animals,  or  by 
analogy  with  other  fisheries  occurring  in 
similar  locations  or  times  or  having 
similar  gear  types  or  methods  for  which 
observer  or  logbook  information  exists 
including  consideration  of  the 
distribution  of  marine  mammals  in  the 
areas." 

Response:  NMFS  agrees.  The 
definition  is  changed  to  delete  the  term 
"analogy"  and  specify  the  types  of 
qualitative  criteria  that  may  be  used  to 
classify  fisheries. 

Cbmrnenf  19:  In  fisheries  with  low     ' 
rates  of  observer  coverage,  the 
extrapolation  of  data  highlights  the  need 
for  exceptionally  competent  observers. 
A  single  misstep  or  improper  species 
identification  can  adversely  impact  a 
fishery.  As  a  case  in  point,  a  single 
observed  pilot  whale  take  was  used  to 
re-categorize  the  pelagic  long-line 
fishery.  Some  believe  the  observer  mis*' 
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identified  the  animal  which  could  have 
been  a  ialae  orca. 

Response:  NMFS  observers  are  well- 
trained  in  species  identification  and, 
although  may  mistakes  occur,  they  are 
rare.  C^estions  such  as  the  pilot  whale/ 
false  killer  whale  example  may  be 
verified  by  examining  the  location  of  the 
take;  h\ae  killer  whales  occur  in  the 
Northern  Gulf  of  Mexico  but  are  rare  in 
the  North  Atlantic,  where  the  majority 
of  the  effort  in  the  longline  fishery 
occurs.  In  addition,  observers  imdergo 
extensive  debriefing  when  they  return  to 
port  to  ensiue  that  the  observer  has 
conrectly  identified  all  species  with 
which  the  fishing  vessel  interacted. 

Comment  20:  NMFS  should  include  a 
new  definition,  that  of  "high  level  of 
mortality  and  serious  injiury  across  a 
number  of  stocks,"  which  would  relate 
to  the  seriousness  of  a  fishery's 
interaction  with  all  stocks,  llie 
following  definition  is  proposed:  "  High 
level  of  mortality  and  serious  injxuy 
across  a  number  of  stocks  means  a 
Category  I  fishery  which  has  an  annual 
incidental  mortality  and  serious  injiuy 
rate  that  exceeds  or  equals  30  percent  of 
two  or  more  marine  mammal  stocks' 
PBR  level." 

Response:  The  phrase  "high  level  of 
mortality  and  serious  injiuy  across  a 
number  of  stocks"  appears  in  section 
118(f)(1)  of  the  MMPA  and  was  used  in 
the  preamble  of  the  proposed  rule  when 
discussing  statutory  guidelines  for  Take 
Reduction  Teams.  Because  this  term 
will  not  be  used  in  regulatory  text  until 
subpart  C  of  part  229  is  developed,  it  is 
not  necessary  to  define  this  term  at  this 
time. 

Comment  21:  If  observer  coverage  is 
focused  on  those  few  fisheries  that 
currently  have  high  rates  of  marine 
mammal  interactions,  how  will  it  ever 
be  determined  that  there  is  a  potential 
problem  in  another  fishery?  Because 
interactions  between  marine  mammals 
and  fisheries  tend  to  fluctuate  from  year 
to  year,  the  potential  is  there  for  a 
fishery  not  having  much  marine 
mammal  interaction  today  but  have 
many  interactions  in  the  future. 

Response:  In  addition  to  traditional 
observer  programs  and  fisher's  reports, 
NMFS  may  also  use  stranding  data, 
alternate  observer  programs  mat  utilize 
platforms  such  as  aircraft  and  non- 
fishing  vessels,,  and  other  soiuces  of 
information  to  determine  the  level  of 
serious  injiuy  and  mortality  in  fisheries, 
to  prioritize  observer  placement,  and  to 
coUect  information  on  incidental 
interactions  between  commercial 
fisheries  and  marine  mammals.  The 
observer  program  will  be  modified  to 
include  both  Category  I  and  II  fisheries 


where  reUable  observer  data  are  not 
currently  available. 

Comment  22:  Using  PBR  levels  to 
classify  fisheries  has  several 
management  advantages,  but  it  is  only 
as  acouate  as  the  data  being  used  in  the 
PBR  level  calculations.  To  establish  PBR 
levels  for  marine  mammals,  NMFS 
assimies  its  population  estimates  are 
accurate.  How  current  are  the  data 
NMFS  is  using  to  determine  population 
estimates?  How  is  NMFS  planning  to 
update  population  estimates  for 
different  stocks,  particularly  strategic 
stocks?  How  often  Mrill  NMFS  update  its 
population  estimates  for  strategic 
stocks? 

Response:  NMFS  recognizes  that  the 
regime  estabUshed  imder  section  118 
must  be  one  that  minimizes  risk  to 
marine  mammals.  Establishing  and 
maintaining  extensive  banks  of 
information  regarding  marine  mammal 
populations  and  mortality  is  necessary 
to  minimize  restrictions  on  fishing 
opportunity.  The  MMPA  directs  NMFS 
to  update  information  on  a  regular  basis, 
and  NMFS  has  implemented  an 
assessment  program  that  will  be  as 
extensive  as  Congressional 
appropriations  allow. 

The  assessment  program  provides 
information  on  an  annual  basis; 
therefore,  some  estimates  are  no  more 
than  a  year  old,  whereas  other  estimates 
are  more  than  5  years  old.  Abundance 
and  mortality  estimates  are  supported 
based  upon  the  perceived  need  for 
information  based  upon  known  or 
suspected  status  of  the  population  and 
level  of  mortality,  as  well  as  the  age  and 
quality  of  existing  information.  Because 
fimding  levels  cannot  be  predicted  in 
advance,  NMFS  caimot  give  a  specific 
interval  for  updating  information  on 
marine  mammals  populations  status. 

Comment  23:  Commercial  passenger 
fishing  vessels  should  be  included  in 
the  definition  of  commercial  fishing 
operations.  Many  of  these  vessels 
routinely  sell  their  catch  in  addition  to 
receiving  a  fee  for  hire. 

Response:  NMFS  agrees.  Commercial 
passenger  fishing  vessels  are  already 
included  in  the  definition  of 
"commercial  fishing  operations"  in 
§  229.2. 

Comment  24:  It  appears  that  marine 
mammals  taken  by  foreign  vesseb 
fishing  in  proximity  to  U.S.  stocks  will 
be  considered  as  "imcontrollable 
mortaUty"  and  will  come  "off  the  top" 
before  NMFS  sets  PBR  levels.  American 
fishermen  will  again  be  forced  to  bear 
the  burden  of  stock  restoration  while 
our  foreign  coimterparts  fish 
unrestricted.  These  regulations  may  give 
our  foreign  competitors  a  real  incentive 
to  announce  large  numbers  of  marine 


mammal  takes  because  they  would  then 
benefit  by  minimizing  or  eliminating 
U.S.  competition  in  the  global 
marketplace. 

Response:  The  calculation  of  a  PBR 
level  for  trans-boundary  marine 
mammal  stocks  was  considered  on  a 
case-by-case  basis.  General  guidelines 
for  migratory  and  non-migratory  stocks 
were  developed,  but  were  not  appUed  in 
those  instances  where  the  guidelines 
were  inconsistent  with  what  is  known 
about  the  biology  of  the  marine  mammal 
stock  of  concern.  For  migratory  stocks, 
PBR  level  calculations  are  generally 
based  upon  the  portion  of  a  stock  found 
(or  proportion  of  a  year  that  a  migratory 
stodc  spends)  in  waters  imder  U.S. 
jurisdiction,  and  mortalities  from 
foreign  fisheries  were  generally 
included  in  the  estimate  of  total 
mortality  but  not  in  the  estimate  of 
fishing  mortality.  For  non-migratory 
stocks,  the  PBR  level  was  calculated 
based  on  the  abimdance  estimate  of  the 
stock  residing  in  waters  under  U.S. 
jurisdiction.  Restricting  PBR 
calculations  in  such  a  manner  was 
necessary  because  NMFS  can  only 
regulate  incidental  mortality  and  serious 
injury  only  within  waters  under  U.S. 
jiuisdiction.  Because  mortality  and 
serious  injury  incidental  to  foreign 
fishing  operations  outside  the  U.S.  EEZ 
do  not  affiact  the  status  of  the  stock 
(strategic  vs.  non-strategic)  or  the 
estimate  of  fishing  mortality,  the  PBR 
approach  will  not  effect  the  ability  of 
U.S.  fishers  to  compete  with  foreign 
fishers. 

Comments  on  the  Prohibition  on 
Intentional  Lethal  Take 

Comment  25:  Some  fisheries  are 

facing  increasing  loss  of  gear  and  catch 
because  they  are  no  longer  able  to  shoot 
at  marine  mammals  to  deter  them.  The 
law  should  be  changed  so  that 
fishermen  can  again  protect  their  catch 
and  gear. 

Response:  The  MMPA,  as  amended  in 
1994,  prohibits  intentional  lethal  taking 
for  protection  of  gear  and  catch; 
however,  non-lethal  means  of  deterring 
predation  by  marine  mammals  are 
permissible,  provided  they  are 
consistent  with  guidelines  issued  by 
NMFS  pursuant  to  section  101(a)(4). 

Comment  26:  Where  exclusion  of 
previously  documented  levels  of 
intentional  lethal  taking  results  in 
placing  a  fishery  in  a  lower  category 
than  under  the  interim  exemption 
program,  NMFS  should  monitor  the 
fishery  sufficiently  to  detect  and 
respond  to  any  illegal  intentional  taking 
until  such  time  as  is  justification  for 
concluding  that  little,  if  any,  illegal 
taking  is  occurring. 
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Response:  NMFS  will  monitor 
fisheries  to  the  extent  possible  given 
appropriations  limits  and  consistent 
with  the  priorities  for  observer  coverage 
mandated  by  section  118(d)(3)  and  (4)  of 
theMMPA. 

Comment  27:  NMFS  should  clarify 
whether  it  believes  that  the  prohibition 
on  intentional  lethal  taking  will  result 
in  a  reduction  of  an  elimination  of 
intentional  lethal  taking.  If  only  a 
reduction  in  taking  is  expected.  NMFS 
should  indicate  whether  and  how  such 
taking  will  be  considered  when 
classifying  fisheries. 

Response:  Section  118  requires  NMFS 
to  classify  fisheries  based  solely  on 
incidental  serious  injury  and  mortality. 
Since  Ck)ngress  specifically  provided  for 
incidental  serious  injury  and  mortality 
in  section  118  but  at  the  same  time 
prohibited  intentional  lethal  taking, 
NMFS  concludes  that  Congress  did  not 
intend  for  intentional  lethal  taking  to  be 
considered  a  form  of  incidental  serious 
injury  or  mortahty.  Thus,  for  purposes 
of  classifying  fisheries  based  on 
incidental  serious  injury  or  mortality, 
NMFS  will  not  consider  intentional 
lethal  taking  when  classifying  fisheries 
under  section  118. 

Comments  on  the  Requirements  for 
Category  I  and  n  Fisheries 

Comment  28:  In  §  229.4(b)(4)  of  the 
proposed  rule,  it  is  unclear  whether  the 
"fisher"  is  the  owner  or  the  operator  or 
both.  This  should  be  clarified  in  the 
final  rule. 

Response:  "Fisher"  is  defined  in 
§  229.2  as  the  vessel  owner  or  operator; 
thus,  fisher  may  mean  both  owner  and 
operator.  In  general,  "fisher"  is  a 
gender-neutral  term  that  applies  to  any 
person  who  fishes. 

Comment  29:  Section  229.4(b)(5)  of 
the  proposed  rule  requires  the  owner  of 
a  vessel  to  give  the  time,  duration  and 
location  of  any  Category  I  and  II  fishery 
he/she  will  be  participating  in  during 
the  year.  Unfortxmately,  few  if  any 
fisheries  lend  themselves  to  this  type  of 
detail,  except  in  very  general  terms.  The 
timing  of  many  openings  and  closiues 
are  totally  dependent  on  how  quickly 
quotas  are  taken  or  how  quickly 
prohibited  species  caps  are  reached. 
Thro\igh  no  fault  of  the  owner,  the 
information  provided  when  registering 
for  an  Authorization  Certificate  may  be 
highly  inaccurate.  Given  NMFS's  ability 
to  revoke  or  suspend  Certificates,  this 
puts  owners  at  great  risk.  NMFS  shoiQd 
reconsider  the  need  for  this  provision  or 
more  precisely  specify  the  level  of  detail 
needed  to  comply. 

Response:  This  information 
requirement  is  specified  in  the  MMPA. 
The  term  "approximate"  that  precedes 


"time,  diuation,  and  location  of  such 
fishery  operations"  in  the  regulatory 
text  provides  flexibility  for  fishers  that 
may  not  know  the  precise  detail  of  his/ 
her  fishing  operations  in  the  coming 
year.  The  LOF  which  will  be  publiwed 
each  year  by  NMFS  provides  a  general 
descriptive  title  (e.g.,  "Prince  William 
Soimcf  set  gill  net"  or  "U.S.  coastal  mid- 
Atlantic  gill  net")  for  each  fishery  which 
may  assist  fishers  in  meeting  the 
information  requirements  of 
registration.  When  registering  for  an 
Authorization  Certificate,  fishers  should 
review  the  LOF  and  use  the  descriptive 
titles  of  the  Category  I  or  n  fisheries  in 
which  they  plan  to  participate.  The 
fisher  should  provide  NMFS  with  the 
best  estimate  of  information  on  the  time 
and  diiration  of  the  fishing  effort  if 
precise  details  are  unknown. 

Comment  30:  It  is  unclear  whether  the 
Authorization  Certificates  and  decal 
requirements  (§  229.4(f))  are  directed 
toward  owners,  vessels  or  both.  The 
relationship  between  vessel  and  owner 
with  respect  to  the  Certificates  should 
be  clarified. 

Response:  The  Authorization 
Certificate  and  decal  requirements  apply 
to  the  owners  or  operators  of  the  vessels 
engaged  in  the  fishery.  In  nonvessel 
fisheries,  they  apply  to  the  owners  or 
operators  of  tiie  gear.  For  purposes  of 
§  229,  the  term  "fisher"  is  used  as  a 
gender-neutral  term  which  means  the 
vessel  owner  or  operator  or,  in 
nonvessel  fisheries,  the  owner  or 
operator  of  the  gear. 

Corrmieift  31:  The  language  in  the 
proposed  §  229.4  should  be  modified  to 
indicate  the  statutory  directive  that 
NMFS  "shall"  integrate  and  coordinate 
registration  under  section  118  of  the 
MMPA  with  existing  state  and  Federal 
fishery  management  systems.  For  some 
fisheries  (e.g.,  those  in  Alaska),  all 
aspects  of  incidental  take  management 
should  be  coordinated  with  existing 
programs.  Assurance  should  be 
provided  that  effective  coordination  will 
occur. 

Response:  NMFS  agrees.  The  language 
in  §  229.4  has  been  modified  to  reflect 
the  statutory  language. 

While  NMFS  is  under  statutory 
obhgation  to  coordinate  registration 
systems  with  existing  fishery 
management  programs  when  possible, 
no  similar  obligation  exists  for  reporting 
of  takes,  observer  programs,  or 
enforcement. 

NMFS  Regional  Offices  are  in  the 
process  of  coordinating  registration 
imder  the  MMPA  with  existing  state  and 
Federal  fishery  management  programs. 
NMFS  recognizes  that  each  region  and 
each  state  will  likely  proceed  with  the 
coordination  process  at  a  different  rate. 


When  coordination  in  any  one  area  is 
achieved,  a  notice  to  this  effisct  will  be 
published  in  the  Federal  Register 
accompanied  by  instructions  regarding 
how  and  with  whom  fishers  wiU  be 
required  to  register. 

Comment  32:  NMFS  should  clarify 
that  registration  covers  only  those 
fisheries  in  Category  I  and  n  identified 
in  the  registration  form  or  added  to  the 
authorization  later.  NMFS  should  also 
explain  how  and  where  vessels  should 
register  if  they  intend  to  participate  in 
several  fisheries. 

Response:  One  registration  per  vessel 
would  be  required  and  would  cover  all 
Category  I  and  II  fisheries  in  which  the 
vessel  participates  during  the  calendar 
year.  The  registration  will  cover  only 
those  fisheries  in  Category  I  and  II 
identified  in  the  registration  form 
(§  229.4(b)(4))  or  later  added  to  the 
authorization  (§  229.4(f)(4)).  Regardless 
of  where  they  live  and  imless  otherwise 
instructed,  fishers  should  register  with 
the  NMFS  region  where  the  fishery 
occiu^. 

Comment  33:  NMFS  shovdd  clarify 
that  a  renewal  form  must  be  submitted 
prior  to  engaging  in  a  Category  I  or  II 
fishery. 

Response:  Pursuant  to  §  229.4(e), 
Authorization  Certificates  will  be 
renewed  annually,  after  receipt  of  an 
updated  registration  form,  required  fee, 
and  statement  (yes/no)  regarding 
whether  any  marine  mammals  were 
injured  or  killed  during  the  previous 
calendar  year. 

Comment  34:  NMFS  should  clarify 
that  vessels  participating  in  Category  HI 
fisheries  would  be  required  to  report 
incidental  injuries  and  mortalities  even 
though  they  are  not  required  to  register. 
The  timing  requirements  of  section 
118(e)  are  applicable  to  vessels 
participating  in  Category  m  fisheries; 
thus,  reports  must  be  submitted  to 
NMFS  with  48  hours  of  the  end  of  the 
fishing  trip  during  which  the  take 
occurred. 

Response:  P\usuant  to  §  229.6(a),  all 
commercial  fishers  must  report  marine 
mammal  incidental  mortalities  and 
injuries  regardless  of  which  fishery  they 
participate  in. 

Comment  35:  NMFS  should  eliminate 
any  ambiguify  that  marine  mammal 
takes  other  than  mortalities  and  injiuies 
need  to  be  reported. 

Response:  If  an  interaction  between  a 
marine  mammal  and  commercial  fishing 
operations  does  not  result  in  a  mortality 
or  an  injury  as  defined  in  §  229.2,  the 
fisher  need  not  report  the  interaction. 
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Comments  on  the  Definitions  of  Fishing 
Trip  and  Fishing  Vessel 

Comment  36:  In  the  proposed  rule, 
fishing  trip  is  defined  as  "any  time 
spent  away  from  port  actively  engaged 
in  commercial  fishing  operations,  llie 
end  of  a  fishing  trip  will  be  the  time  of 
a  fishing  vessel's  return  to  port."  This 
definition  may  not  cover  nonvessel 
commercial  fishing  operations  such  as 
set  gillnet,  trap,  beach  seine,  weir,  ranch 
and  pen  fisheries.  Section  229.6  of  the 
proposed  rule  stipulates  that  "nonvessel 
fisheries,  (must  report)  within  48  hours 
of  an  occurrence  of  an  incidental 
mortality  or  serious  injury."  Based  on 
this  requirement,  the  following  text 
should  be  added  to  the  definition  of 
fishing  trip:  "The  end  of  a  fishing  trip 
will  be  the  time  of  a  fishing  vessel's 
return  to  port  or  the  return  of  a  fisher 
from  tending  gear  in  a  nonvessel 
fishery." 

Response:  Section  229.2  has  been 
modified  to  clarify  the  definition  of 
fishing  trip  as  applied  to  nonvessel 
fisheries. 

Comment  37:  NMFS  should  include 
two  important  elements  in  the 
definition  of  fishing  vessel  that  were 
included  in  the  draft  document.  These 
elements  are:  (1)  All  vessels  that  have 
valid  fishing  permits  issued  in 
accordance  with  section  204(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  and 
(2)  all  vessels  aiding  or  assisting  one  or 
more  vessels  at  sea  in  the  performance 
of  any  activity  related  to  fishing. 

First,  it  is  important,  where  possible, 
for  the  definitions  in  the  MMPA  to  be 
consistent  with  the  Magnuson  Act. 
Second,  the  MMPA  states  that  NMFS  is 
not  required  to  place  an  observer  on  a 
Category  I  or  II  vessel  if  statistically 
reUable  information  can  be  obtained 
from  observers  on  processing  vessels  to 
which  Category  I  or  n  harvesting  vessels 
deliver  a  catch  that  has  not  been  taken 
onboard  the  harvesting  vessel.  While  it 
is  clear  that  the  harvesting  vessel  has 
taken  a  marine  mammal  and  therefore 
must  be  registered  and  have  an 
Authorization  Certificate,  it  is  not  clear 
whether  the  act  of  a  processing  vessel 
"taking  on  board"  a  marine  mammal  as 
part  of  the  catch  of  the  harvesting  vessel 
constitutes  a  "take"  under  this  section. 
It  stands  to  reason  that  if  NMFS  intends 
to  place  observers  on  processing  vessels, 
those  vessels  should  be  registered  and 
included  in  the  definition  of  a  "fishing 
vessel". 

Response:  The  proposed  rule  would 
define  "fishing  vessel"  as  "any  vessel, 
boat,  or  other  craft  that  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
normally  used  for  fishing."  This 


definition  is  broad  enough  to  include 
vessels  that  have  valid  fishing  permits 
issued  under  section  204(b)  of  the 
Magnuson  Act.  The  definition  of 
"fishing  vessel"  is  carried  forward  from 
the  proposed  rule  unchanged. 

Comments  on  Reporting  Requirements 
and  the  Definition  of  Injury 

Comment  38:  The  requirement  that  all 
entanglements  must  be  reported  as 
injiuies  is  excessive  and  imnecessarily 
biudensome.  What  standards  will 
NMFS  use  to  determine  whether  a 
reported  entanglement  will  be 
considered  a  serious  injiuy  and  be 
counted  as  a  lethal  take? 

Response:  The  regulatory  text  has 
been  modified  such  that  entanglements 
in  fishing  gear  are  not  by  themselves 
considered  injuries.  The  regulatory  text 
instead  states  that  marine  mammals 
released  trailing  gear  will  be  considered 
injiued. 

Section  118  of  the  MMPA  as  amended 
in  1994  includes  both  the  term  "injury" 
and  the  term  "serious  injviry".  These 
terms  are  used  in  different  portions  of 
section  118.  According  to  the  MMPA, 
fishers  must  report  the  occurrence  of  an 
injiuy  to  a  marine  mammal  incidental  to 
commercial  fishing  operation,  whereas 
fisheries  must  be  classified  based  on  the 
number  of  occurrences  of  incidental 
mortalities  and  serious  injuries. 

"Injury"  is  defined  in  great  detail 
because  the  fisher  must  be  provided 
with  objective  criteria  in  order  to 
determine  whether  an  incidental 
interaction  with  a  marine  mammal 
constitutes  an  injury  and,  hence, 
whether  a  report  of  interaction  needs  to 
be  submitted  to  NMFS.  The  fisher  will 
be  asked  to  describe  the  injury  on  the 
reporting  form  using  the  different 
descriptions  of  injury  included  in  the 
definition. 

"Serious  injury"  is  defined  more 
generally  to  recognize  that  not  all 
incidental  injuries  to  marine  mammals 
incurred  during  the  course  of 
commercial  fishing  are  likely  to  result  in 
a  mortality.  Injuries  reported  by  fishers 
will  be  analyzed,  taking  into 
consideration  the  type  of  fishing  gear 
and  the  marine  mammal  species 
affected,  to  determine  which  are  indeed 
serious  injuries.  For  instance,  hooking  a 
baleen  whale  in  its  mouth  may  not 
produce  a  serious  injury,  yet  hooking  a 
harbor  porpoise  in  this  manner  may 
produce  a  serious  injury.  The  number  of 
incidental  serious  injuries  of  marine 
mammals  in  a  fishery  would  then  be 
combined  with  the  number  of  incidental 
mortalities  to  determine  total  removal 
levels  for  each  fishery. 


Comment  39:  Expand  the  preamble  to 
indicate  how  NMFS  will  determine 
whether  an  injury  is  serious. 

Response:  NMFS  is  currently 
developing  guidelines  for  determining 
whether  a  reported  injury  constitutes  a 
serious  injury.  NMFS  expects  that  this 
Mrill  be  done  on  a  fishery-by-fishery, 
case-by-case  basis. 

Comment  40:  There  is  a  discrepancy 
between  the  definition  of  serious  injury 
in  the  proposed  rule  and  in  the 
proposed  deterrence  regulations  that 
needs  to  be  addressed.  The  deterrence 
regulations  imply  that  serious  injuries 
include  anything  that  breaks  the  skin  or 
is  directed  at  the  head  or  eyes  of  a 
marine  mammal. 

Response:  The  proposed  deterrence 
guidelines  published  in  the  Federal 
Register  on  May  5, 1995  (60  FR  22345) 
detailed  methods  of  deterrence  that 
NMFS  beUeves  can  be  used  safely, 
without  risk  of  causing  serious  injury  or 
death  to  a  marine  mammal.  In  the 
proposed  guidelines,  methods  such  as 
prodding  an  animal  with  blunt  poles, 
herding  them  with  plywood,  or  canvas, 
or  using  some  light  explosives,  should 
not  break  the  skin  of  an  animal  or  be 
directed  toward  an  animal's  head  or 
eyes.  The  intent  there  was  to  avoid,  to 
the  extent  possible,  deterrence  activities 
that  could  result  in  the  serious  injury  or 
death  of  a  marine  mammals. 

The  proposed  deterrence  guidelines 
do  not  imply  that  anything  that  breaks 
the  skin  or  is  directed  at  the  head  of  a 
marine  mammal,  constitutes  a  "serious 
injury."  To  the  contrary,  the  approach 
taken  in  the  gnidelines  is  consistent 
with  the  proposed  delineation  between 
the  definition  of  "injury"  and  "serious 
injury"  in  this  rulemaking.  The 
guidelines  conservatively  seek  to  restrict 
activities  that  could  lead  to  a  serious 
injury  or  death,  and  breaking  an 
animal's  skin  or  poking  at  its  head  or 
eyes  are  thought  to  pose  risk  of  "injury" 
that  could  very  well  result  in  serious 
injury  or  death. 

Comment  41:  What  standards  will 
NMFS  use  to  review  anecdotal  reports? 

Response:  Under  the  final  rule,  in  the 
absence  of  other  information,  anecdotal 
reports  may  be  used  to  classify 
commercial  fisheries.  These  reports  will 
be  reviewed  by  the  NMFS  Regional 
Offices  to  determine  reliabiUty.  Reports 
will  be  considered  a  source  of  reliable 
information  if  (1)  two  or  more 
individuals  witnessed  the  interaction. 
(2)  a  NMFS  employee  or  contractor 
witnessed  the  interaction,  or  (3)  a  single, 
reliable  person  is  willing  to  have  his/her 
name  affiliated  with  the  report. 
Unverified  rumors  will  not  be  used  to 
categorize  a  fishery. 
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Comment  42:  It  is  appropriate  for 
NMFS  to  require  the  reporting  of  all 
injuries  and  entanglements  because 
fishers  cannot  always  differentiate 
whether  an  animal  is  injured  or 
seriously  injured,  especially  an  animal 
that  is  trailing  gear. 

Response:  NMFS  agrees. 

Comment  43:  The  system  of 
incentives  established  by  defining  any 
entanglement  as  injury  could  result  in 
more  marine  mammal  mortalities,  not 
less,  since  reports  of  marine  mammal 
entanglement  will  be  used  to  classify 
fisheries.  As  a  consequence,  fishers  will 
know  that  any  animal  they  release  alive 
will  "count  against"  them  as  sinely  as 
one  that  is  killed.  They  will  also  know 
that  the  same  marine  mammal  they 
release  alive  in  good  condition  today 
may  come  back  to  "count  against"  them 
again  tomorrow.  Under  those 
conditions,  there  is  little  incentive  for  a 
fisherman  to  bear  any  risk  of  personal 
injury  to  release  a  marine  mammal 
alive. 

Response:  The  definition  of  "injury" 
has  been  revised  in  this  final  rule  so  that 
entanglements  with  gear  are  not 
considered  an  injury,  except  when  other 
signs  of  injury  are  present.  However, 
NMFS  may  request  that  fishers 
volxmtarily  provide  information  on 
entanglement  to  aid  in  NMFS 
management  of  marine  mammal 
interactions  with  commercial  fisheries. 
This  information  will  not  be  used  in  the 
calculation  of  annual  serious  injury  and 
mortahty  rates. 

Comment  44:  The  definition  of  in  jiiry 
should  be  amended  to  include  any 
animal  that  is  released  with  fishing  gear 
entangling,  trailing  or  perforating  any 
part  of  the  body. 

Response:  NMFS  agrees.  The 
definition  if  "injiury"  was  revised  to 
reflect  this  concern. 

Comment  45:  The  provision  under 
§  229.7(b)(1)  in  the  proposed  rule  reads: 
"Record  incidental  mortality  and  injxuy, 
or  bycatch  of  other  target  species." 
However,  the  provision  as  stated  in 
section  118(d)(2)(A)  of  the  MMPA  uses 
the  term  "nontarget  species".  NMFS 
should  change  the  provision  in  the  final 
rule  from  "target"  to  "nontarget"  to 
mirror  the  language  of  the  MMPA. 

Response:  NMFS  agrees.  Section 
229.7(b)(1)  has  been  modified  to  reflect 
the  statutory  language. 

Comment  46:  The  logbook 
requirement  should  not  be  dropped 
from  the  new  regulations  because 
logbooks  provide  NMFS  with  important 
management  data  to  track  kills  of 
marine  mammals  by  fishing  vessels. 

Response:  The  MMPA,  as  amended  in 
1994,  no  longer  requires  fishers  to 
submit  logbooks  as  previously 


mandated  for  participants  in  Category  I 
or  n  fisheries  under  the  Interim 
Exemption  Program.  However,  all 
fishers  are  required  to  report  any 
mortality  or  injury  that  occurs 
incidental  to  commercial  fishing 
operations.  Although  these  reports  do 
not  provide  information  on  day-to^ay 
fishing  effort,  they  will  provide 
information  on  marine  mammal  removal 
levels  incidental  to  each  fishery. 

Comment  47:  The  new  postcard 
method  of  reporting  takes  and  injiuies 
of  marine  mammals  is  preferable  to  the 
old  method  of  requiring  fishers  to 
maintain  a  marine  mammal  log.  Most 
fishers  already  complete  fishing 
logbooks  for  NMFS  or  state  fisheries 
agencies.  These  agencies  should  be  able 
to  share  the  effort  data  currently 
requested  in  the  marine  mammal  logs. 

Response:  NMFS  agrees.  NMFS 
Science  Centers  are  currently  using 
information  on  fishery  effort  obtained 
fit>m  fishing  logbooks,  and  will  expand 
this  capability  as  more  logbooks  become 
available. 

Comment  48:  NMFS  should  provide 
an  identification  key  to  help  fishers 
identify  marine  mammal  species  and 
report  interactions  more  accurately. 

Response:  NMFS  is  currently 
preparing  region-specific  guides  to  aid 
in  the  identification  of  marine  mammals 
and  will  make  them  available  to  fishers. 

Coiiunent  49:  Self  reporting  on 
postcards  will  fail.  Fishers  recognize 
that  NMFS  only  uses  data  to  their 
detriment.  Therefore,  few  if  any,  takes 
will  be  volimtarily  reported. 

Response:  All  fishers  are  required  by 
the  K^lPA  to  report,  within  48  hours  of 
returning  to  port,  any  injury  or  mortality 
of  a  marine  mammal  that  ocoured 
incidental  to  commercial  fishing 
operations.  If  a  fisher  in  a  Category  I  or 
n  fishery  fails  to  report  an  incidental 
injury  or  mortality,  the  Assistant 
Administrator  is  required  to  suspend  or 
revoke  the  fisher's  authorization  to  take 
marine  mammals.  If  a  fisher  does  not 
have  a  valid  authorization  and  a  marine 
manunal  take  occxu^,  the  fisher  may  be 
subject  to  civil  or  criminal  penalties. 

Comment  50:  The  proposed  rule  states 
that  NMFS  may  determine  that  a  stock 
is  strategic  if  it  is  declining  and  likely 
to  be  listed  under  the  ESA.  NMFS 
should  expand  this  discussion  to 
provide  guidance  as  to  when  listing 
imder  the  ESA  would  be  considered 
likely. 

Response:  Whether  a  listing  of  a 
marine  mammal  stock  under  the  ESA  is 
likely  depends  on  the  circumstances 
specific  to  each  situation  and  must 
therefore  be  analyzed  on  a  case-by-case 
basis.  It  is  therefore  not  possible  to  be 
more  specific  at  this  time. 


Comments  on  Authorization  Certificates 

Comment  51:  The  Authorization 
Certificate  section  of  part  229  should  be 
amended  so  that  Authorization 
Certificates  may  specify  the  terms  and 
conditions  of  such  authorized  incidental 
taking,  including  any  document  that 
modifies  the  certificate.  Examples  may 
be  the  terms  and  conditions  necessary  to 
implement  take  reduction  plans  or 
emergency  regulations  (e.g.,  time/area 
closures,  permits,  or  fishery  specific 
limits  on  incidental  mortalify).  This  is 
important  as  fishers  should  be  aware  of 
any  such  restrictions. 

Response:  There  is  no  authority  imder 
the  K^lPA,  as  amended  in  1994,  to 
specify  terms  and  conditions  in  the 
Authorization  Certificate.  Restrictions 
such  as  time/area  closures  and  fishery 
specific  limits  on  incidental  mortaUty 
will  be  established  through  the  take 
reduction  plans  and  their  implementing 
regulations.  Fishers  will  be  made  aware 
of  any  such  restrictions  through 
annoimcements  in  the  Federal  Register, 
letters,  press  releases,  and  other  forms  of 
notification. 

Comments  on  Observer  Coverage 
Requirements 

Comment  52:  Section  22g.7(c)(2)  of 
the  proposed  rule  gives  authority  to  the 
"designated  contractor"  to  tell  a  vessel 
owner  that  they  require  an  observer  and 
§  229.7(c)(3)  allows  the  "designated 
contractor"  to  waive  the  observer 
requirement.  These  regulations  appear 
to  give  extraordinary  authorify  to  a 
"designated  contractor",  yet  do  not 
identify  the  types  of  entities  who  might 
be  contractors  or  specify  how  NMFS 
will  designate  contractors.  Does  NMFS 
intend  to  designate  states  or  the  Coast 
Guard  as  contractors,  or  will  private 
consultants  be  used?  Where  does  NMFS 
derive  the  authority  to  give  contractors 
the  power  anticipated  by  this 
regulation?  At  a  minimum,  NMFS 
should  sjpedfy  in  the  rule  the  guidelines 
under  which  contractors  will  operate,  as 
well  as  which  entity  within  NMFS  will 
hire  them. 

Response:  Section  112(c)  of  the 
MMPA  authorizes  NMFS  to  "Enter  into 
such  contracts  *  *  •  or  other  transactions 
as  may  be  necessary  to  carry  out  the 
purposes  of  this  title  *  *  *  and  on  such 
terms  as  it  deems  appropriate  with  any 
Federal  or  state  agency,  public  or 
private  institution  or  other  person." 

The  extent  of  contractor  involvement 
in  observer  programs  varies 
considerably  among  regions  and 
observed  fisheries.  Some  observer 
programs  are  operated  completely  "in- 
nouse"  by  Federal  or  state  agencies.  In 
other  programs,  responsibilities  are 
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shared  between  contractors  and  the 
managing  agency.  Finally,  in  some 
observer  programs,  a  private  contractor 
may  handle  virtually  all  aspects  of  the 
program,  including  monitoring  program 
design,  hiring  and  training  of  observers, 
analysis  of  data  and  production  of 
reports.  In  programs  operated  primarily 
by  contractors,  the  contractor  must  have 
the  ability  to  place  observers  as 
necessary  to  allow  for  the  collection  of 
unbiased  and  accurate  data.  In  all  cases 
where  contractors  have  been  authorized 
to  assign  or  waive  observer  coverage  for 
specific  vessels,  the  contractors  are 
bound  by  the  same  laws  and  regulations 
as  the  agency,  and  prohibited  from 
discriminating  among  vessels.  NMFS  is 
aurently  preparing  national  guidelines 
for  the  hiring  of  contractors  and  the 
placement  of  observers  by  contractors. 

Comment  53:  NMFS  must  obtain  more 
male  observers  for  vessels  with  Uttle  or 
no  accommodations  for  females  aboard. 
This  is  primarily  a  problem  for  small 
vessels  which  may  not  be  able  to 
provide  private  sleeping  and  toilet 
^ciUties  for  female  observers. 

Response:  NMFS  is  aware  of  the 
unique  living  conditions  and  lack  of 
privacy  aboard  many  fishing  vessels  at 
sea.  However,  Federal  law  prohibits 
discrimination  based  on  gender,  age, 
national  origin,  religion  or  race.  NMFS 
does  not  discriminate  on  the  basis  of  sex 
in  either  the  hiring  or  the  placement  of 
observers.  Vessel  ovraers,  operators,  and 
crews  are  expected  to  reasonably 
accommodate  the  needs  of  female 
observers.  Special  circumstances  such 
as  the  small  size  of  a  vessel  may  mean 
a  different  level  of  accommodation  than 
on  a  large  vessel. 

Comment  54:  Moving  observers  bom 
one  vessel  to  another  at  sea  is  very 
dangerous  without  special  boarding 
equipment  that  many  small  vessels  may 
'  not  nave.  Vessels  and  their  crews  also 
face  risks  if  they  must  come  along  side 
at  sea  for  the  piupose  of  transferring 
(Servers.  Transfers  at  sea  should  not  be 
left  to  the  discretion  of  the  observers, 
many  of^whom  may  be  inexperienced  at 
sea.  Rather,  the  practice  should  be 
discouraged  or  prohibited.  If  NMFS 
allows  the  practice  to  continue,  the 
government  should  provide  liability 
coverage  for  both  the  vessels  and 
observers. 

Response:  Observer  and  vessel  safety 
is  a  primary  concern  of  all  NMFS 
observer  programs,  and  safety  at-sea  is 
one  of  the  most  important  elements  in 
all  observer  training  programs. 
However,  because  conditions  and 
practices  within  U.S.  fisheries  vary 
greatly  from  region  to  region,  guidelines 
for  observer  safety  and  conduct  must  be 
tailored  to  specific  fisheries.  It  is 


currently  the  responsibility  of  program 
managers  to  estabUsh  safety  guidelines 
for  observers,  including  guidelines  for 
such  practices  such  as  at-sea  transfers 
which  are  discouraged  except  imder 
limited  conditions.  NMFS  is  preparing 
national  guidelines  to  address  a  variefy 
of  safety  concerns  such  as  at-sea 
transfBrs. 

Cbnunent  55:  The  requirement  that 
vessel  owners  or  operators  must  notify 
the  observer  program  5  days  prior  to 
sailing  impacts  the  fisher's  need  to  be 
flexible  with  regard  to  weather  patterns 
and  other  fishing  conditions.  Also, 
fishers  have  found  that  despite  giving  5- 
days  notice,  observers  are  not  always 
available  at  sailing  time. 

Response:  NMFS  recognizes  the 
imcertain  scheduling  inherent  in  many 
fisheries.  However,  advance  notification 
is  essential  in  order  for  program 
managers  to  be  able  to  randomly  place 
observers  on  vessels. 

Comment  56:  Many  vessel  owners  and 
operators  are  concerned  with  potential 
liability  for  carrying  observers.  NMFS 
should  resolve  the  UabiUty  issue  and 
use  a  "Mdllful  misconduct"  standard 
against  which  vessels  owners  or  masters 
will  be  measured  in  the  case  of  injury 
to  an  observer. 

Response:  Section  114(e)(7)  provided 
that  an  observer  on  a  vessel  that  was  ill, 
disabled,  injured,  or  killed  from  their 
service  as  an  observer  on  that  vessel 
could  not  bring  a  civil  action  imder  any 
law  of  the  United  States  for  that  illness, 
disability,  injury,  or  death  against  the 
vessel  or  vessel  owner,  unless  the  claim 
arose  from  the  vessel  owner's  "willful 
misconduct."  That  expiring  statutory 
provision  was  implemented  in  NMFS' 
section  114  regulations  at  50  CFR 
229.6(c)(3)(vi). 

New  section  118,  which  is  being 
implemented  by  this  rulemaking, 
replaces  section  114.  Section  118  does 
not  contain  a  limitation  of  liabihty 
provision  similar  to  the  one  in  section 
114(e)(7).  Thus,  there  is  no  longer  a 
statutory  limit  in  the  MMPA  on  claims 
that  can  be  made  by  observers  against 
vessel  owmers.  Therefore,  NMFS  has  no 
legal  authority  to  include  a  limitation  of 
liability  provision  in  this  rule.  Vessel 
owners  concerned  about  liability  for 
claims  made  by  observers  should 
consider  obtaining  liability  insurance. 
The  lack  of  any  such  coverage  is  not  a 
basis  under  the  MMPA  for  refusing  to 
carry  an  observer  if  requested  by  NMFS. 

Comments  on  the  Prioritization  of 
Observer  Coverage 

Comment  57:  The  prioritization 
scheme  for  allocation  of  observer 
programs  among  commercial  fisheries 
should  be  included  in  the  regulations. 


At  the  minimum,  NMFS  should  specify 
in  the  regulations  that  it  will  assign 
observers  in  accordance  with  the 
statutory  priorities. 

Response:  Because  the  prioritization 
scheme  is  clearly  outlinea  in  section 
118(d)(4)(A)  -  (C)  and  is  not  open  to 
NMFS  discretion,  it  is  not  necessary  to 
repeat  the  scheme  in  the  regulations. 

Comments  on  the  Formation  of  Take 
Reduction  Teams 

Comment  58:  NMFS  should  clarify 
the  time  line  for  the  formation  of  take 
reduction  teams. 

Response:  Take  reduction  teams  must 
be  established  and  a  notice  must  be 
published  in  the  Federal  Register 
indicating  the  team's  establishment,  the 
names  of  the  team's  appointed 
members,  the  full  geographic  range  of 
the  stock,  and  a  list  of  all  commercial 
fisheries  that  cause  incidental  mortalify 
and  serious  injury  of  marine  mammals 
from  the  stock  within  30  days  of  the 
publication  of  the  final  Stodc 
Assessment  Reports.  After 
establishment  of  a  take  reduction  team, 
the  time  line  depends  on  whether  the 
human-caused  mortalify  and  serious 
injury  from  a  strategic  stock  is  equal  to 
or  greater  than  the  PBR  level  or  is  less 
than  the  PBR  level. 

Teams  addressing  takes  of  marine 
mammals  in  a  strategic  stock  where  the 
level  of  take  is  greater  than  or  equal  to 
the  PBR  level  must  submit  draft  take 
reduction  plans  to  NMFS  within  6 
months  of  the  establishment  of  the  team. 
Within  60  days  of  receiving  the  draft 
take  reduction  plan,  NMFS  must 
pubUsh  in  the  Federal  Register  the  plan 
proposed  by  the  team,  any  changes 
proposed  by  NMFS.  and  proposed 
regulations  to  implement  the  plan. 
These  proposed  regulations  will  have  a 
public  comnje»rt  period  of  up  to  90  days. 
NMFS  must  issud  final  regulations  not 
later  than  60  days  after  the  end  of  the 
public  comment  period.  If  the  take 
reduction  team  does  not  submit  a  draft 
plan  to  NMFS  within  6  months,  NMFS 
must  publish  a  proposed  take  reduction 
plan  and  implementing  regulations 
within  8  months  of  the  establishment  of 
the  take  reduction  team. 

Teams  addressing  takes  of  marine 
mammals  in  a  strategic  stock  where  the 
level  of  take  is  greater  than  or  equal  to 
the  PBR  level  must  submit  draft  take 
reduction  plans  to  NMFS  within  11 
months  of  the  establishment  of  the  team. 
Within  60  days  of  receiving  the  draft 
take  reduction  plan,  NMFS  must 
publish  in  the  Federal  Register  the  plan 
proposed  by  the  team,  any  changes 
proposed  by  NKffS.  and  proposed 
regulations  to  implement  the  plan. 
These  proposed  regulations  will  have  a 
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public  comment  period  of  up  to  90  days. 
NMFS  must  issue  final  regulations  not 
later  than  60  days  after  the  end  of  the 
public  comment  period.  If  the  take 
reduction  team  does  i}ot  submit  a  draft 
plan  to  NMFS  within  11  months.  NMFS 
must  publish  a  proposed  take  reduction 
plan  and  implementing  regulations 
within  13  months  of  the  establishment 
of  the  take  reduction  team. 

Comments  on  Technical  Changes  to  the 
Publication  of  the  List  of  Fisheries 

Comment  59:  Modify  the  preamble 
and  regulatory  text  so  it  is  clear  that 
each  instance  where  a  fisher  engaged  in 
a  Category  I  or  n  fishery  without  having 
registered  would  constitute  a  violation 
of  the  Act  regardless  of  whether  marine 
mammals  were  incidentally  taken.  Add 
the  phrase  "or  to  engage  lawfully  in  any 
such  fishery"  to  §  229.4(a)  after  "in  a 
Category  I  or  II  fishery  •  *  *." 

Response:  The  MMPA  authorizes 
commercial  fishers  to  incidentally  take 
marine  mammals  subject  to  compliance 
with  these  regulations,  but  does  not 
authorize  commercial  fishers  to  fish. 
This  interpretation  is  supported  in 
section  118(c)(3)(A)  by  such  phrases  as 
"(a]n  owner  of  a  vessel  engaged  in  any 
fishery  in  Category  I  or  II  shall,  in  order 
to  engage  in  the  lawful  incidental  taking 
of  marine  mammals  in  a  commercial 
fishery  *  *  •  "  register  with  NMFS. 
display  a  decal,  report  takes  of  marine 
mammals,  and  comply  with  take 
reduction  plans.  This  language  is  in 
marked  contrast  to  the  language  it 
replaced  in  section  114(b)(3)(A),  which 
said  "each  owner  of  a  vessel  engaged  in 
any  fishery  [in  Category  I  or  11]  shall,  in 
order  to  engage  lawfully  in  that  fishery 
*  •  *  "  register,  display  a  decal.  and 
report.  Ttis  interpretation  is  supported 
by  the  limited  legislative  history  of 
section  118.  Thus,  a  violation  of  the 
MMPA  req\iirement  to  comply  with 
section  118  of  the  MMPA  would  not 
subject  fishers  to  charges  of  illegal 
fishing  under  the  MMPA.  Rather,  the 
fishers  would  be  subject  to  violating  the 
MMPA  if  they  illegally  incidentally  took 
a  marine  mammal,  and  for  failing  to 
register,  report,  carry  observers,  and 
comply  with  take  reduction  plans. 
Section  229.4(b)  was  modified  to  clarify 
that  all  participants  in  Category  I  and  n 
fisheries  must  register  and  receive 
Authorization  Certificates. 

Comment  60:  Incidental  mortality  and 
serious  injury  data  should  be 
summarized  and  included  in  the 
proposed  and  final  LOF. 

Response:  This  requirement  is  not 
included  in  the  MMPA,  as  amended  in 
1994.  Although  the  most  recent  data  are 
used  when  revising  the  LOF  on  an 
annual  basis,  inclusion  of  this  data  in 


the  LOF  would  be  cumbersome  and 
unnecessary.  This  information  is 
generally  provided  in  the  preamble 
accompanying  the  proposed  and  final 
LOF.  Current  information  on  take  rates 
is  provided  in  the  EA. 

Comments  on  Penalties 

Comment  61:  The  penalty  process 
described  in  the  preamble  to  the 
proposed  rule  wotdd  violate  the  due 
process  rights  of  Certificate  holders.  In 
addition,  the  preamble  and  proposed 
rule  are  inconsistent  on  the  remedies 
NMFS  may  seek  if  a  Certificate  holder 
fails  to  submit  a  required  report.  The 
preamble  states  that  NMFS  would  be 
able  to  suspend  or  revoke  a  Certificate 
or  deny  a  Certificate  renewal  without 
notice  or  an  opportunity  for  a  hearing  if 
the  Certificate  holder  fails  to  file  a 
report  or  fails  to  take  an  observer  on 
board  as  requested.  However, 
§  229.10(g)(1)  of  the  proposed  rule 
provides  that  the  Assistant 
Administrator  shall  suspend,  revoke  or 
deny  renewal  of  a  Certificate  in 
accordance  with  15  CFR  part  904  in 
connection  with  either  of  those 
violations. 

15  CFR  part  904  contains  notice  and 
hearing  requirements  associated  with 
civil  penalty  and  permit  sanction 
actions  for  MMPA  violations,  hence,  the 
inconsistency  between  the  preamble 
and  proposed  rule.  In  addition,  the 
NOAA  Alaska  Regional  Counsel 
prepared  a  legal  analysis  on  the  topic  of 
due  process  and  "reward  fisheries". 
This  legal  analysis  supports  these  due 
process  requirements  for  fisheries 
regulations.  NMFS  should  therefore 
assure  that  all  permit  sanction  and 
penalty  actions  are  conducted  in 
accordance  with  the  notice  and  hearing 
requirements  of  15  CFR  904.30. 

Response:  The  inconsistency  between 
the  preamble  to  the  proposed  rule  and 
§  229.10(g)(1)  had  been  resolved  in  this 
final  rule  so  that  compliance  with  15 
CFR  90  is  required. 

Comments  on  the  Exclusion  of  Treat;' 
Tribe  Fisheries 

Comment  62:  Several  commenters 
objected  to  the  exclusion  of  Treaty 
Indian  Fisheries  from  the  LOF  and  the 
registration  requirements  contained  in 
these  regulations.  The  commenters  felt 
that  the  by-catch  of  marine  mammals 
diuing  treaty  fishing  activities  should 
not  be  considered  part  of  the  treaty  right 
to  hunt  and  fish  and  that  tribal  fisheries 
and  the  incidental  takes  of  marine 
mammals  diuing  tribal  fishing  should 
be  regulated  and  monitored  to  conserve 
marine  mammal  species. 

Response:  NMFS  is  issuing  these 
regulations  to  authorize  the  otherwise 


prohibited  taking  of  marine  mammals 
during  commercial  fishing  operations. 
However,  the  rights  to  fish  and  hunt  are 
already  secured  separately  for  the 
Northwest  Indian  tribes  pursuant  to 
their  treaties  with  the  United  States. 
NMFS  reviewed  the  relationship  of  the 
Northwest  Indian  treaties  to  the  MMPA 
and  did  not  find  clear  evidence  that 
Congress  intended  to  abrogate  treaty 
Indian  rights.  Section  14  of  the 
Amendments  to  the  MMPA  (Pub.  L.  No. 
103-238)  states  "Nothing  in  this  Act. 
including  any  amendments  to  the 
Marine  Mammal  Protection  Act  of  1972 
made  by  this  Act — alters  or  is  intended 
to  alter  any  treaty  between  the  United 
States  and  one  or  more  Indian  tribes." 
This  provision  clarifies  that  existing 
treaty  Indian  fishing  rights  are  not 
affected  by  the  amendments  to  the 
MMPA.  Therefore,  tribal  fisheries  are 
conducted  imder  the  authority  of  the 
Indian  treaties  rather  than  the  MMPA. 
and  the  MMPA's  mandatory  registration 
systems  do  not  apply  to  treaty  Indian 
fishers  operating  in  their  usual  and 
accustomed  fishing  areas.  Since 
inclusion  of  the  treaty  Indian  fisheries 
in  the  LOF  would  also  establish  an 
obligation  to  obtain  an  MMPA 
registration  under  section  118,  NMFS 
has  deleted  reference  to  tribal  fisheries 
in  the  LOF.  The  registration  requirement 
for  Category  I  or  n  fisheries  will  not 
apply  to  treaty  Indian  tribes. 

m  recent  years,  tribal  governments 
have  developed  regulations  for  the 
management  of  tribal  fishing  under  the 
treaties.  NMFS  and  other  fisheries 
regulatory  agencies  have  participated 
with  the  tribes  during  this  regulatory 
development.  Several  northwest  tribes 
have  implemented  and  others  are  in  the 
process  of  developing  regulations  for  the 
management  of  tribal  activities  with 
respect  to  marine  mammals.  The  tribes 
have  cooperated,  and  indicate  that  they 
will  continue  to  cooperate  with  NMFS 
in  gathering  and  submitting  data  on 
interactions  of  their  fisheries  with 
marine  mammals  so  that  the  health  of 
affected  stocks  can  be  monitored. 

Comment  63:  Several  commenters 
indicated  that  tribal  fisheries  kill 
depleted  species  and  therefore  should 
be  regulated  by  the  government.  They 
cite  species  listed  in  previous  NMFS 
LOF  as  the  soiure  of  this  information. 

Response:  The  NMFS  LOF,  prepared 
imder  the  Interim  Exemption  Program, 
included  all  species  known  to  be  in  the 
area  where  a  fishery  is  operating,  not 
just  species  killed  in  the  fishery.  The 
LOF  were  intended  to  provide  an 
indication  of  a  potential  for  involvement 
but  were  not  intended  to  imply 
mortality  or  confirmation  of  incidental 
takes.  The  LOF  for  1996  will  indicate 
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which  species  are  known  to  interact 
with  fishing  gear  in  the  various  fisheries 
based  on  data  collected  during  the 
interim  program. 

There  is  no  indication  that  tribal 
fisheries  are  killing  depleted  species.  In 
the  event  that  this  occurs,  the  treaty 
rights  principle  of  "conservation 
necessity"  can  be  considered,  and  the 
Department  of  Commerce  will  consult 
with  the  Department  of  Interior 
regarding  the  exercise  of  regulatory 
authority  in  order  to  protect  maTine~- 
mammals. 

Cdmments  on  Emergency  Regulations 

Comment  64:  The  proposed  rule 
allows  NMFS  to  implement  emergency 
actions  immediately  for  up  to  180  days. 
How  will  NMFS  notify  fisheries 
participants,  especially  those  who  may 
be  at  sea  at  the  time  of  the  emergency 
action? 

Response:  When  emergMicy 
regulations  are  implemented.  NMFS 
regional  offices  generally  publicize  them 
to  the  greatest  extent  practicable 
throu^  such  means  as  press  releases  to 
the  media  and  affected  industry 
organizations.  £axes,  computer  bulletin 
boards  and  radio  announcements,  in 
addition  to  publication  in  the  Federal 
Register.  NMFS  believes  that  these 
means  of  notification  are  sufficient  to 
reach  participants  who  may  be  at  sea  at 
the  time  of  the  emergency  action. 

Comment  65:  The  closure  authority  in 
the  proposed  rule  is  too  great.  How  can 
any  fisher  survive  a  closure  of  up  to  9 
months? 

Response:  NMFS  recognizes  that  the 
closure  authority  provided  by  section 
llB(g)  is  considerable.  However,  section 
118(g)(2)  requires  NMFS  to  consult  with 
the  Marine  Mammal  Commission,  all 
appropriate  regional  fishery 
management  councils,  state  fishery 
managers,  and  the  appropriate  take 
reduction  team  (if  established)  before  it 
may  take  any  action  under  section 
118(g)(2).  Moreover,  any  emergency 
regulation  issued  under  118(g)  must 
"take  into  account  the  economics  of  the 
fishery  concerned  and  the  availability  of 
existing  technology  to  prevent  or 
minimize  incidental  taking  of  marine 
mammals."  Any  emergency  regulations 
issued  must,  to  the  maximum  extent 
practicable,  avoid  interfering  with 
existing  state  or  regional  fishery 
management  plans.  These  consultation 
requirements  will  ensure  that 
participants  in  a  fishery  will  be 
impacted  only  when  that  fishery  has 
severe  adverse  effects  on  a  marine 
mammal  species. 


Comments  on  the  Section  118 
Rulemaking  Process 

Comment  66:  The  Regulatory 
Flexibility  Act  finding  in  the  preamble 
to  the  proposed  rule  states  that  there 
will  be  no  significant  economic  impact 
as  a  result  of  these  regulations  on  a 
substantial  number  of  small  entities. 
This  analysis  only  looks  at  the  fees 
charged  for  Authorization  Certificates 
and  does  not  consider  any  impacts 
fishers  may  iace  in  meeting  the  ZMRG. 
There  are  likely  to  be  significant 
economic  impacts  in  many  fisheries  if 
they  are  forced  to  shut  down  or  undergo 
drastic  restrictions  to  meet  the  2^MRG. 

Response:  The  analysis  was  limited  to 
the  direct  costs  of  the  industry 
compliance  with  the  proposed  rule  for 
several  reasons.  First,  the  section  118 
regulations  implement  a  program 
relieving  fishers  torn  the  MMPA's 
prohibition  on  the  taking  of  marine 
mammals.  Without  the  section  118 
regulations,  fishers  would  i&ce  civil  and 
criminal  penalties  for  every  incidental 
take  of  marine  mammals. 

Second,  fisheries  which  have 
significant  removals  of  strategic  stocks 
of  marine  mammals  will  be  addressed 
by  take  reduction  teams.  These  teams, 
consisting  of  members  of  the  fishing 
industry,  environmental  community, 
NMFS,  and  others  as  outlined  in  section 
118(f)(6)(C),  will  work  together  to     . 
develop  a  plan  for  reducing  bycatch  in 
a  manner  mat  is  acceptable  to  all 
parties.  The  teams  are  likely  to 
recommend  changes  in  fishing 
techniques,  time-area  closures,  or 
deterrence  methods;  full  closure  of  a 
fishery  or  drastic  restrictions  in  fishing 
effort  would  likely  be  a  last  resort.  Any 
regulations  adopted  as  a  result  of  take 
reduction  plans  would  be  subject  to 
both  E.0. 12866  review  and  the 
requirements  of  the  Regulatory 
Flexibility  Act. 

Comment  67:  The  period  for  public 
comment  and  pubUc  hearings 
corresponded  with  the  busiest  fishing 
periods  for  fishers  when  they  are  away 
fiY)m  home  and  regular  mail  service. 

Response:  Because  the  interim 
exemption  program  is  scheduled  to 
expire  September  1, 1995,  NMFS  was 
forced  to  accelerate  the  rulemaking 
schedule  in  order  to  have  a  new 
management  regime  in  place  to  govern 
interactions  between  commercial 
fisheries  and  marine  mammals  before 
that  date.  NMFS  regrets  that  some 
fishers  were  not  able  to  attend  one  of  the 
public  hearings,  and  hopes  they  took  the 
opportunity  to  submit  written 
comments  on  the  proposed  rule. 

Comment  68:  Why  are  there  no  public 
hearings  south  of  North  Carolina  in  the 


Atlantic  nor  any  in  the  Gulf  of  Mexico? 
Fisheries  from  those  regions  are  covered 
under  the  regulations  and  should  have 
an  opportunity  to  comment  on  the 
proposed  regulations. 

Response:  Hearing  locations  and  dates 
were  scheduled  by  NMFS  managers  at 
regional  offices  and  science  centers 
throughout  the  country.  Because  there  is 
no  appreciable  effort  by  Category  I  or  n 
fisheries  in  the  Gulf  of  Mexico,  hearings 
were  concentrated  in  other  regions 
where  fishers  will  be  more  directly 
impacted  by  the  rule.  In  any  event, 
fishers  from  all  regions  of  the  United 
States  were  encouraged  to  submit 
written  comments  during  the  45  day 
comment  period  for  the  proposed  rule. 

Comment  69:  NMFS'  notice  of  pubUc 
hearings  was  inadequate.  Many  fishers 
received  2  days  notice  of  the  closest 
hearing,  whidi  was  still  some  300  to 
500  miles  away. 

Response:  See  responses  to  comments 
67  and  68. 

Comment  70:  Longliners  are  most 
active  when  the  moon  is  full  and  fishing 
is  best.  Therefore,  public  hearings 
involving  longliners  should  only  be 
scheduled  during  the  dark  half  of  the 
moon. 

Response:  See  response  to  comment 
67. 

Comments  on  Takes  of  Threatened  and 
Endangered  Marine  Mammals 

Conunent  71:  Section  229.20(a)(3)(i) 
should  require  that  all  vessels 
interacting  with  threatened  or 
endangered  marine  mammals  be  subject 
to  observer  coverage  regardless  of 
fishery  category. 

Response:  There  is  no  authority  in  the 
MMPA,  as  amended,  to  require  full 
coverage  regardless  of  fishery  category. 
However,  the  highest  priority  for 
allocation  of  observers  are  those 
fisheries  that  have  incidental  mortality 
or  serious  injury  of  marine  mammals 
listed  as  threatened  or  endangered 
under  the  ESA. 

Comment  72:  It  is  unclear  from  the 
proposed  rule  how  NMFS  proposes  to 
make  the  determination  whether  "the 
incidental  mortality  and  serious  injury 
from  commercial  fisheries  will  have  a 
negligible  impact  on  such  species  or 
stock  (§  229.20(a)(1)).  Is  NMFS 
considering  a  quantifiable  biological 
level  of  incidental  mortality  and  serious 
injury  relative  to  the  PER  level? 

Response:  NMFS  is  considering  both 
quantitative  and  quaUtative  factors  in  its 
approach.  There  will  be  a  quantitative 
threshold  based  on  serious  injuries  and 
mortalities  relative  to  the  PBR  level.  If 
serious  injuries  and  mortalities  of  a 
particular  marine  mammal  stock  are 
over  that  threshold,  a  qualitative 
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assessment  of  the  level  of  take  relative 
to  that  threshold  wlU  then  be 
conducted.  Factors  that  NMFS  will 
consider  in  a  qualitative  manner  may 
include,  but  will  not  be  limited  to, 
confidence  in  the  marine  mammal 
population  estimate  and  the  residting 
PBR  level,  confidence  in  the  status  of 
the  marine  mammal  population, 
confidence  in  the  level  of  marine 
mammal  take  in  a  fishery,  and  the 
cumulative  impact  of  all  fishery  takes 
on  a  stock. 

Comment  73:  NMFS  should  not  allow 
incidental  takes  of  threatened  or 
endangered  marine  mammal  spedes 
because  it  will  be  too  easy  to  claim  that 
deliberate  or  careless  taking  of  these 
species  was  merely  "incidental". 

Response:  The  MMPA,  as  amended, 
provides  NMFS  with  the  authority  to 
issue  permits  to  fishers  for  taking  in 
specific  fisheries  of  species  listed  under 
the  ESA  as  long  as  (1)  takes  have  a 
negligible  impact  on  the  marine 
mammal  stooc,  (2)  a  recovery  plan  has 
been  developed  or  is  being  developed, 
and  (3)  where  required  under  section 
118,  a  monitoring  program  is 
established,  vessels  engaged  in  such 
fisheries  are  registered,  and  a  take 
reduction  plan  has  been  developed  or  is 
being  developed.  Each  fishery  that  has 
takes  of  ESA-listed  species  or  stocks 
will  be  carefully  scrutinized  by  NMFS 
to  determine  whether  the  takes  can  be 
considered  neglirable. 

Comment  74:  NMFS  should  clarify 
that,  in  addition  to  being  able  to  modify, 
sumend,  or  revoke  the  incidental  take 
authority  for  endangered  and  threatened 
species  when  the  level  of  taking  is  more 
than  negligible,  NMFS  may  also  invoke 
section  101(a)(5)(E)(ii),  vdiich  allows 
NMFS  to  use  the  emergency  authority  of 
section  118  to  protect  the  species  or 
stock. 

Response:  Pursuant  to  §§  229.20(e) 
and  229.9,  NMFS  may  use  emergency 
regulations  in  addition  to  being  able  to 
modify,  suspend,  or  revoke  the 
incidental  take  authority  for  endangered 
and  threatened  species  when  the  level 
of  take  is  later  found  to  be  more  than 
negligible. 

Comment  75:  The  information  upon 
which  negligible  impact  findings  imder 
section  101(a)(5)(E)  will  be  made  is  not 
provided  in  sufficient  detail  for 
informed  comments  to  be  made. 
Therefore,  NMFS  should  pubUsh  a 
notice  that  clearly  describes  the  stocks 
and  fisheries  for  which  it  proposes  to 
make  a  finding  of  negligible  impact  and 
explain  the  basis  for  the  proposed 
determinations. 

Response:  NMFS  agrees  that 
information  included  in  the  proposed 
rule  and  EA  was  insufficient  to  promote 


informed  comments.  However,  NMFS 
was  imable  to  provide  a  complete 
analysis  of  stocks  listed  as  endangered 
or  threatened  under  the  ESA  on  a 
fishery-by-fishery  basis  in  a  time  fiame 
that  would  not  delay  publication  of  the 
proposed  rule.  Therefore.  NMFS  will 
publish  a  separate  interim  final  notice 
that  includes  a  list  of  fisheries  that  have 
met  the  criteria  listed  imder  section 
101(a)(5)(E)(i)  of  the  MMPA  and  that 
will  explain,  in  greater  detail,  the 
process  by  which  negUgible  impact 
determinations  have  been  made.  The 
public  will  have  an  opportimity  to 
comment  on  the  list  of  fisheries  that  will 
be  authorized  to  take  endangered  6md 
threatened  species,  as  well  as  the 
process  used  for  determining  that 
serious  injuries  and  mortalities  due  to 
conunercial  fishing  are  indeed 
negligible.  NMFS  expects  to  publish  this 
interim  final  rule  in  the  Federal  Register 
by  September  1, 1995. 

Comments  Recommending  Technical 
Changes  to  the  Regulatory  Text 

Comment  76:  NMFS  should  clarify  in 
§  229.1(c)  that  the  taking  of  species 
listed  as  depleted  under  the  MMPA,  as 
well  as  those  listed  as  threatened  or 
endangered  under  the  ESA,  are 
governed  by  section  101(a)(5)(E)(i)  of  the 
MMPA. 

Response:  NMFS  does  not  agree. 
Section  101(a)(5)(E)(i)  of  the  MMPA 
applies  only  to  a  species  designated  as 
depleted  because  of  its  listing  as 
threatened  or  endangered  imder  the 
ESA.  Thus,  species  Usted  as  depleted 
through  the  procedures  in  section  115  of 
the  MMPA,  but  not  also  listed  as 
threatened  or  endangered  imder  of 
section  4  of  the  ESA  are  not  subject  to 
the  requirements  of  section 
101(a)(5)(E)(i)  of  the  MMPA  and  are 
only  subject  to  the  requirements  of 
section  118. 

Comment  77:  NMFS  should  add 
mention  of  the  short-term  goal  to 
§  229.1(g)  to  reflect  the  statutory  goals  to 
reduce  mortality  and  serious  injury  to 
below  PBR. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  78:  NMFS  should  further 
clarify  the  definition  of  "interaction"  by 
specifying  that  the  marine  mammal 
must  come  into  contact  with  gear  or 
catch. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  79:  The  definition  of  take 
reduction  teams  in  §  229.2  should  be 
modified  to  include  the  word 
"recommend"  instead  of  "review"  to 
better  reflect  the  purpose  of  the  teams. 


Response:  NMFS  agrees.  The 
r^ulatory  text  was  modified  to  this 
e^ct. 

Comment  80:  Expand  §  229.3(b) 
regarding  the  prohibition  on  interfering 
with  observers  to  include  attempted 
interference.  This  could  be  completed 
by  rephrasing  the  second  sentence  to 
"This  prohibition  includes,  but  is  not 
limited  to,  any  action  that  interferes 
with  or  attempts  to  interfere  with  an 
observer's  ability  to  carry  out  his  or  her 
responsibilities  *  •  •  " 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  81:  In  §  229.4(b),  NMFS 
shoiild  include  a  statement  to  the  effect 
that  the  specified  information  must  be 
submitted  in  a  particular  format. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  82:  In  §  229.4(b)(3),  NMFS 
should  ask  re^strants  to  supply  their 
radio  call  signs. 

Response:  NMFS  has  no  authority  to 
require  fishers  to  supply  this 
information  when  submitting  a 
registration  form. 

Comment  83:  Modify  the  language  in 
§  229.4(b)(4)  to  indicate  that  fishers 
should  list  all  fisheries  they  "may 
engage  in"  or  "intend  to  engage  in" 
diuing  the  calendar  year,  as  the  fisher 
may  not  necessarily  know  all  fisheries 
that  they  will  be  engaged  in  during  the 
upcoming  year. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  84:  In  §  229.4(e),  NMFS  • 
should  specify  that  renewal  of  an 
Authorization  Certificate  will  be 
contingent  upon  compliance  with  other 
provisions  of  the  incidental  take  regime, 
e.g.,  the  reporting  requirements,  the 
requirement  to  carry  an  observer  when 
requested,  etc.  Such  requirements 
should  also  be  included  in  this 
provision. 

Response:  NMFS  agrees.  The 
rMulatory  text  was  modified  to  this 
emct. 

Comment  85:  Modify  §  229.4(j)to 
clarify  that  a  fisher  may  only  deter  a 
marine  mammal  if  that  marine  mammal 
interacts  with  the  fisher's  gear  or  catch, 
not  just  any  gear  or  catch. 

flespo/ise:  NMFS  agrees.  Only  the 
owner  and/or  operator  of  a  commercial 
fishing  vessel  or  gear  in  nonvessel 
fisheries  or  the  designee  of  the  owner/ 
operator  may  deter  a  marine  mammal  if 
that  marine  mammal  interacts  with  the 
owner/operator's  gear  tar  catch. 

Comment  86:  Modify  §  229.6(a)(4)  to 
require  that  fishers  provide  a 
description  of  the  marine  mammal  on 
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the  reporting  form  if  the  species  is 
imcertain. 

Response:  This  provision  is  already 
included  in  §  229.6(a)(4). 

Comment  87:  Modify  §  229.6(b)  to 
replace  the  word  "include"  with  the 
word  "provide". 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 

Comment  88:  Modify  §  229.7(b)(1)  to 
replace  the  word  "or"  with  the  word 
"and". 

Response:  NMFS  agrees.  The 
regidatory  text  was  modified  to  this 
effect. 

Comment  89:  Modify  §  229.7(c)(4)(vi) 
and  (vii)  to  allow  observers  to  collect 
biological  samples  from  all  protected 
species  and  not  just  marine  mammals. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effsct. 

Comment  90:  Modify 
§  229.7(c)(4)(viii)  to  remove  the  word 
"commercial"  before  "fishing 
operations"  so  that  experimental  or 
other  types  of  fishing  will  not  be 
excluded. 

Response:  Section  118  of  the  MMPA, 
by  its  terms,  applies  only  to 
"commercial  fishing  operations". 

Comment  91:  Modify  §  229.7(c)(5)  to 
replace  the  word  "aboard"  with 
"onboard". 

Response:  In  this  context,  NMFS 
interprets  the  terms  "aboard"  and 
"onboard"  to  have  the  same  meaning. 

Comment  92:  Modify  §  229.7(d)(2)  to 
indicate  that  the  vessel  owner  and/or 
operator  must  comply  with  the 
requirements  of  §  229.7(c). 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 

Comment  93:  Modify  §  229.8(b)(1)  to 
replace  the  word  "for"  with  the  word 
"of. 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  94:  Modify  §  229.10(a)  to 
clarify  that  "any  person  who  violates 
any  regulation  under  this  Pari  or  any 
provision  of  section  118  of  the  MMPA 
shall  be  subject  to  the  penalties  set  forth 
in  the  Act." 

Response:  NMFS  agrees.  The 
regulatory  text  was  modified  to  this 
effect. 

Comment  95:  Modify  §  229.10(c)  to 
state  that  up  to  $100  could  be  fined  for 
each  offense. 

Response:  The  lang\iage  in  §  229.10(c) 
is  clear  as  it  stands. 

Comment  96:  Modify  §  22g.l(Ke)  to 
indicate  that,  in  addition  to  fishers 
being  subject  to  suspension,  revocation, 
or  denial  of  their  Authorization 


Certificate  until  the  reqtiirements  have 
been  satisfied,  they  are  also  subject  to 
other  penalties,  such  as  fines,  for  the 
failure  to  report. 

flesponse:  NMFS  agrees.  The 
regulatory  text  has  been  modified  to  this 
effect. 

Other  Changes  from  the  Proposed  Rule 

The  following  is  a  list  of  other 
changes  from  the  proposed  rule  that 
were  not  previously  mentioned  in  the 
preamble  or  response  to  comments 
section,  or  were  not  made  for  editorial 
consistency: 

Section  229.1(a)  •  Replaced 
"exceptions  from  the  Act's  moratoriiun 
on  the  taking  of  marine  mammals 
incidental  to  certain  commercial  fishing 
operation"  with  "for  exceptions  for  the 
taking  of  marine  mammals  incidental  to 
certain  commercial  fishing  operation 
fitim  the  Act's  general  moratorium  on 
the  taking  of  marine  mammals"  to  more 
precisely  state  the  piupose  of  section 
118  of  the  MMPA. 

Section  22g.l(c)  -  Deleted  "this  part" 
and  replaced  with  "Subpart  B"  to  make 
it  clear  that  this  section  refers  to  Subpart 
B  of  the  section  118  implementing 
regulations. 

Section  229.2  -  Deleted  "aimual"  from 
the  last  sentence  in  the  definition  of  a 
Category  II  fishery.  This  will  allow 
NMFS  to  reclassify  a  fishery  categorized 
by  defeult  into  Category  II  at  times  other 
than  at  the  annual  review  and 
publication  of  the  list  of  fisheries. 

Section  229.3(f)  -  Deleted  "(f)  It  is 
prohibited  to  willfully  discard  any 
fishing  gear  at  sea,  in  whole  or  in  part." 
Coast  Guard  regulations  already  prohibit 
the  discarding  of  fishing  gear  at  sea. 

Section  229. 3(g)  -  Renumbered  this 
provision  as  229.3(f).  Add  "or  any 
provision  of  section  118  of  the  Act"  to 
the  end  of  the  existing  provision. 

Section  229.4(a)  -  Deleted  "may"  and 
replace  with  "shall"  so  the  sentences 
reads  as  follows:  "The  granting  and 
administration  of  authorizations  under 
this  part  229  shall  be  integrated  and 
coordinated  with  existing  fishery 
license,  registration,  or  permit  systems 
and  related  programs,  wherever 
possible." 

Section  229.4(d)  -  Added  "the  NMFS 
Regional  Office  in  the  region  where  the 
fishery  occiirs.  The  addresses  of  the 
NMFS  Regional  Offices  are  given 
below:"  to  specify  that  fishers  should 
request  registration  forms  and  submit 
completed  registration  forms  to  the 
region  in  which  their  fishery  occius. 

Section  229.9(c)(1)  -  Deleted  "will 
take  effect  immediately  upon 

Eublication  in  *  *  *  "  and  added  "Shall 
B  published  in  •  *  *"  to  allow  agency 


discretion  as  to  when  an  emergency  rule 
will  take  effect. 

Section  229.10(e)  -  Added  "will 
subject  such  persons  to  the  penalties  of 
sections  105  and  107,  and  may  subject 
them  to  section  106,  of  the  Act"  to  make 
this  section  read:  "requirements  to  carry 
an  observer,  will  subject  such  persons  to 
the  penalties  of  sections  105  and  107, 
and  may  subject  them  to  section  106,  of 
the  Act  and  will  result  in  suspension, 
*  *  *."  This  change  is  necessary  to 
parallel  §  229.10(f),  so  that  it  is  clear 
that  fisheries  in  all  categories  will  be 
subject  to  the  penalties  of  sections  105 
and  107,  and  possibly  section  106,  of 
the  Act  for  failure  to  report,  carry 
observers,  display  an  annual  decal,  and 
comply  with  take  reduction  plans. 

Section  22g.l0(f)  -  Replaced  "to  the 
full  penalties"  with  "to  the  pencdties  of 
sections  105  and  107,  and  may  subject 
them  to  section  106,  *  *  *." 

Section  229.20(c)  -  Added  "can  be 
made"  to  make  this  sentence  complete. 

Section  229.20(f)  -.  Delete 
"temporarily"  and  add  "pursuant  to  the 
provisions  of  15  CFR  Part  904"  so  the 
first  sentence  of  this  parts  reads  as 
follows:  "The  Assistant  Administrator 
may,  pursuant  to  the  provisions  of  15 
CFR  Part  904,  suspend  or  revoke  a 
permit  granted  under  this  section  if  the 
Assistant  Administratnr  determines  that 
the  conditions  or  limitations  set  forth  in 
such  permit  are  not  being  complied 
with." 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that, 
as  proposed,  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  nxle  establishes  a  process  for 
issuance  of  authorizations  for  the 
incidental  taking  of  marine  mammals 
while  conducting  commercial  fishing  in 
the  U.S.  territorial  seas,  the  EEZ  and  the 
high  seas.  Without  these  authorizations, 
the  taking  of  marine  mammals  is 
prohibited  and  fishers  could  be  subject 
to  civil  and  criminal  penalties  when 
takings  occiu  in  the  course  of 
commercial  fishing  operations.  The 
payment  of  a  fee  set  to  recover  the  costs 
of  certificate  issuance  is  required  to 
obtain  an  Authorization  Certificate. 
While  the  amoimt  of  such  fee  has  not 
yet  been  determined,  it  would  cost  no 
more  than  approximately  $30. 
Approximately  20,000  fishers  are 
currently  required  to  register  imder  the 
old  interim  exemption  regime  and  pay 
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a  similar  fee.  This  number  is  not 
expected  to  increase  under  the  new 
remme. 

This  final  rule  does  not  contain 
policies  with  federahsm  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  These  collections  have  been 
approved  by  OMB  imder  OMB  control 
niunbers  0648-0224  and  0648-0225. 

The  average  reporting  burden  for 
these  collections  is  estimated  to  be 
approximately  0.25  hours  for  each  of 
approximately  20,000  fishers  to  register 
each  year  and  0.17  hours  for  each  report 
of  marine  mammal  injury  or  mortality. 
Because  fishers  are  required  by  section 
118(e)  of  the  MMPA  to  submit  a  report 
for  marine  mammal  injuries  or 
mortalities  at  the  end  of  each  fishing 
trip,  there  may  be  multiple  reports 
reouired  per  fisher. 

The  Assistant  Administrator  finds 
that  it  is  imnecessary  to  delay  for  30 
days  the  effective  date  of  most  of  the 
provisions  of  this  final  rule,  because 
under  5  U.S.C  S53(d),  this  rule  relieves 
a  restriction,  constitutes  statements  of 
agency  policy,  or  good  cause  exists  to 
waive  the  30  day  delay  because  a  delay 
would  be  contrary  to  ^e  public  interest 

Without  this  nue,  all  takes  of  marine 
mammals  incidental  to  commercial 
fishing  operations  would  subject  fishers 
to  dvil  or  criminal  penalties  as  of  Sept. 
1, 1905.  This  rule  provides  for  the 
authorization  of  such  takes,  relieving  a 
restriction  that  would  otherwise  be 
imposed  on  commercial  fishers.  The 
provisions  of  sections  229.1  (Purpose 
and  Scope)  and  229.2  (Definitions)  are 
statements  of  agency  policy  and/or 
related  to  relieving  a  restriction.  Delay 
in  their  efiiactive  date  is  imnecessary  in 
that  it  would  serve  no  useful  purpose. 
Section  229.3  (Prohibitions)  in  large  part 
repeats  statutory  prohibitions  or  restates 
existing  prohibitions  under  earlier 
regulations.  Delay  in  its  efEsctive  date  is 
unnecessary  in  that  it  would  serve  no 
useful  purpose;  moreover,  good  cause 
exists  for  waiving  the  30-  day  delay, 
because  delay  would  be  contrary  to  the 
public  interest  Sections  229.4 
(Requirements  for  Category  I  and  II 
fisheries)  and  229.5  (Requirements  for 
Category  in  fisheries)  relieve  a 
restriction  since  they  authorize  fishers 
in  Category  I,  II,  and  m  fisheries  to 
lawfully  incidentally  take  marine 
mammals  during  commercial  fiahing 
operations.  Section  229.6  (Reporting) 
does  not  become  effective  imtil  January 
1, 1996.  Section  229.7  (Monitoring  of 
incidental  mortalities  and  serious 


injiuies)  in  large  part  restates  provisions 
in  earlier  regulations  or  repeats  statutory 
requirements.  Further,  it  is  directly 
related  to  relieving  a  restriction  becaule 
the  statutory  language  makes  relief 
dependent  on  the  section's 
requirements.  Section  229.8 
(Publication  of  list  of  fisheries)  is 
procediutd  and  under  5  U.S.C  553(d)  is 
not  subject  to  a  delay  in  effective  date. 
Further,  in  large  part  it  only  governs 
internal  agency  procediues. 

Good  cause  exists  for  waiving  the  30- 
day  delayed  effective  date  for  sections 

229.9  (Emergency  regulations)  and 

229.10  (Penadties),  since  a  delay  would 
be  contrary  to  the  public  interest 
because  the  agency  would  be  unable  to 
re^Kmd  to  emergency  situations 
involving  alarming  numbers  of  takes  of 
marine  mammals  and  would  be  unable 
to  assess  penalties  against  persons  who 
violate  the  provisions  of  the  MMPA. 
Sections  229.11  (Confidential  fisheries 
data)  and  229.12  (Consultation  with  the 
Secretary  of  the  Interior)  repeat  statutory 
text  and  state  agency  policy;  a  delay  in 
their  effective  date  is  imnecessary 
because  it  would  serve  no  useful 
purpose.  Section  229.20  (Issuance  of 
permits)  authorizing  the  take  of 
endangered  or  threatened  marine 
mammals  is  procedural  and,  to  the 
effect  it  is  substantive,  is  related  to 
relieving  a  restriction  by  providing  a 
mechanism  for  authorizing  takes  of 
endangered  or  threatened  marine 
mammals  incidental  to  commercial 
fishing  operations,  which  would 
otherwise  be  pndiibited. 

National  Environmental  Policy  Act 

The  Assistant  Administrator  for 
Fisheries,  NOAA  has  detomined,  based 
upon  an  EA  prepared  in  conjunction 
with  the  proposed  rule  under  the 
National  Environmental  Policy  Act,  that 
implementation  of  these  regulations 
would  not  have  a  significant  impact  on 
the  hiunan  environment  As  a  rrault  of 
this  determination,  an  environmental 
impact  statement  is  not  required.  A 
copy  of  the  EA  is  available  upon  request 
(see  A00RES8ES). 

LiatofSublects 

50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
Mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation 

50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  24, 1994. 
Nancy  Foctsr, 

Deputy  Assistant  Administrator  fm- Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  parts  216  and  229  are  amended 
as  follows: 

PART  216-REGULATIONS 
QOVERNINQ  THE  TAKING  AND 
IMPORTINQ  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Antiiority:  16  U.S.C  1361  et  seq.,  unless 
otherwise  noted. 

2.  Section  216.24  is  amended  by 
removing  the  phrase,  under  the  Note  to 
8  216.24:  "for  the  period  from  June  17, 
1994.  through  September  1, 1995". 

3.  Part  229  is  revised  to  read  as 
follows: 

PART  229-AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

Subpart  A— Qenerai  ProvMons 

229.1  Purpose  and  scope. 

229.2  Definitioiu. 

229.3  Prohibitions. 

229.4  Requirements  ibr  Categoiy  I  and  D 
fisheries. 

229.5  Requirements  Cor  Category  DI 
fisheries. 

229.6  Reporting  requirements. 

229.7  Monitoring  of  incidental  mcHtalitiea 
and  serious  injuries. 

229.8  Publication  of  List  of  Fisheries. 

229.9  BmeigBncy  regulations. 

229.10  Penalties. 

229. 1 1  Confidential  fisheries  data. 

229.12  Consultation  with  the  Secretary  of 
the  Interior. 


Subpart 


of  Endamwrad  and 


229.20    Issuance  of  permits. 

Subpart  C— Take  Reduction  Ptan 
RaguMkNii  and  Emarganey  RagutaUona 


AnUiority:  16  U.S.C.  1361  et  seq. 

Subpart  A— OwmtbI  Provisions 

f  229.1    Purpoaa  and  acopa. 

(a)  The  regulations  in  this  part 
implement  sections  101(a)(5)(E)  and  118 
of  the  Marine  Manunal  Protection  Act  of 
1972,  as  amended  (16  U.S.C. 
1371(a)(5)(E)  and  1387)  that  provide  for 
exceptions  for  the  taking  of  marine 
mammals  incidental  to  certain 
commercial  fishing  operations  from  the 
Act's  general  moratorium  on  the  taking 
of  marine  mammals. 

(b)  Section  118  of  the  Act,  rather  than 
sections  103  and  104,  governs  the 


Federal  Register  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1995  /  Rules  and  Regulations    45101 


incidental  taking  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations  by  persons  using  vessels  of 
the  United  States,  other  than  vessels 
fishing  for  yellowfin  tima  in  the  eastern 
tropical  Pacific  Ocean  purse  seine 
fishery,  and  vessels  that  have  valid 
fishing  permits  issued  in  accordance 
with  section  204(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1824(b)). 

(c)  The  regulations  of  Subpart  B  also 
govern  the  incidental  taking  by 
commercial  fishers  of  marine  mammals 
from  species  or  stocks  designated  under 
the  Act  as  depleted  on  the  basis  of  their 
listing  as  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

(d)  The  regulations  of  this  part  do  not 
apply  to  the  incidental  taking  of 
QiUfomia  sea  otters  or  to  Northwest 
treaty  Indian  tribal  members  exercising 
treaty  fishing  rights. 

(e)  Authorizations  under  subpart  A  of 
this  part  are  exemptions  only  from  the 
taking  prohibitions  under  the  Act  and 
not  those  under  the  Endangered  Species 
Act  of  1973.  To  be  exempt  from  the 
taking  prohibitions  under  the 
Endangered  Species  Act,  specific 
authorization  under  subpart  B  of  this 
pari  is  required. 

(f)  Authorizations  under  this  part  do 
not  apply  to  the  intentional  lethal  taking 
of  marine  mammals  in  the  course  of 
commercial  fishing  operations. 

(g)  The  purposes  of  the  regulations  in 
this  part  are  to:  (1)  Reduce  the 
incidental  mortality  or  serious  injury  of 
marine  mammals  occurring  in  the 
course  of  commercial  fishing  operations 
below  the  potential  biological  removal 
level  for  a  particular  stock,  and 

(2)  Reduce  the  incidental  mortality  or 
serious  injury  of  marine  mammals 
occurring  in  the  course  of  commercial 
fishing  operations  to  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate  by  the  statutory 
deadline  of  April  30,  2001. 

1229^    DaflnMona. 

In  addition -to  the  definitions 
contained  in  the  Ac\  an^  §  216.3  of  this 
chapter,  and  unless  the  context 
otherwise  requires,  in  this  part  229: 

Act  or  MMPA  means  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.). 

Authorization  Certificate  means  a 
document  issued  by  the  Assistant 
Administrator,  or  designee,  under  the 
authorit)'  of  section  118  of  the  Act  that 
authorizes  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
in  Category  I  or  II  fisheries. 


Category  I  fishery  means  a  commercial 
fishery  determined  by  the  Assistant 
Administrator  to  have  frequent 
incidental  mortality  and  serious  injury 
of  marine  mammals.  A  commercial 
fishery  that  firequenUy  causes  mortality 
or  serious  injury  of  marine  mammals  is 
one  that  is  by  itself  responsible  for  the 
annual  removal  of  50  percent  or  more  of 
any  stock's  potential  biological  removal 
level. 

Category  U  fishery  means  a 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have 
occasional  incidental  mortality  and 
serious  injury  of  marine  mammals.  A 
commercial  fishery  that  occasionally 
causes  mortality  or  serious  injury  of 
marine  mammals  is  one  that, 
collectively  with  other  fisheries,  is 
responsible  for  the  annual  removal  of 
more  than  10  percent  of  any  marine 
mammal  stock's  potential  biological 
removal  level  and  that  is  by  itself 
responsible  for  the  annual  removal  of 
between  1  and  50  percent,  exclusive,  of 
any  stock's  potential  biological  removal 
level.  In  the  absence  of  reliable 
information  indicating  the  fi«quency  of 
incidental  mortality  and  serious  injiuy 
of  marine  mammals  by  a  commercial 
fishery,  the  Assistant  Administrator  will 
determine  whether  the  taking  is 
"occasional"  by  evaluating  other  fectora 
such  as  fishing  techniques,  gear  used, 
methods  used  to  deter  marine  mammals, 
target  species,  seasons  and  areas  fished, 
qualitative  data  from  logbooks  or  fisher 
reports,  stranding  data,  and  the  species 
and  distribution  of  marine  mammals  in 
the  area,  or  at  the  discretion  of  the 
Assistant  Administrator.  Eligible 
commercial  fisheries  not  specifically 
identified  in  the  list  of  fisheries  are 
deemed  to  be  Category  n  fisheries  until 
the  next  list  of  fisheries  is  published. 

Category  UI  fishery  means  a 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have  a 
remote  likelihood  of,  or  no  known 
incidental  mortality  and  serious  injury 
of  marine  mammals.  A  conunercial 
fishery  that  has  a  remote  likelihood  of 
causing  incidental  mortality  and  serious 
injury  of  marine  mammals  is  one  that 
collectively  with  other  fisheries  is 
responsible  for  the  annual  removal  of: 

(1)  Ten  percent  or  less  of  any  marine 
mammal  stock's  potential  biological 
removal  level,  or 

(2)  More  than  10  percent  of  any 
marine  mammal  stock's  potential 
biological  removal  level,  yet  that  fishery 
by  itself  is  responsible  for  the  annual 
removal  of  1  percent  or  less  of  that 
stock's  potential  biological  removal 
level.  In  the  absence  of  reliable 
information  indicating  the  frequency  of 
incidental  mortality  and  serious  injury 


of  marine  mammals  by  a  commercial 
fishery,  the  Assistant  Administrator  will 
determine  whether  the  taking  is 
"remote"  by  evaluating  other  £ictors 
such  as  fishing  techniques,  gear  used, 
methods  used  to  deter  marine  maramals^ 
target  species,  seasons  and  areas  fished, 
qualitative  data  from  logbooks  or  fisher 
reports,  stranding  data,  and  the  species 
and  distribution  of  marine  mammals  m 
the  area  or  at  the  discretion  of  the 
Administrator. 

Commercial  fishing  operation  means 
the  catching,  taking,  or  harvesting  of 
fish  from  the  marine  environment  (or 
other  areas  where  marine  mammals 
occur)  that  results  in  the  sale  or  barter 
of  all  or  part  of  the  fish  harvested.  The 
term  includes  licensed  commercial 
passenger  fishing  vessel  (as  defined  in 
§  216.3  of  this  chapter)  activities  and 
aquaculture  activities. 

Depleted  species  means  any  species  or 
population  that  has  been  designated  as 
depleted  under  the  Act  and  is  listed  in 
§  216.15  of  this  chapter  or  part  18, 
subpart  E  of  this  title,  or  any  endangered 
or  threatened  species  of  marine 
mammal. 

Fisher  means  the  vessel  owner  or 
operator  or  owner  or  operator  of  gear  in 
a  nonvessel  fishery. 

Fishery  has  the  same  meaning  as  in 
section  3  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1802). 

Fishing  trip  means  any  time  spent 
away  from  port  actively  engaged  in 
commercial  fishing  operations.  The  end 
of  a  fishing  trip  will  be  the  time  of  a 
fishing  vessel's  return  to  port  or  the 
return  of  a  fisher  from  tending  gear  in 
a  nonvessel  fishery. 

Fishing  vessel  or  vessel  means  any 
vessel,  boat,  ship,  or  other  craft  that  is 
used  for,  equipped  to  be  used  for,  or  of 
a  tvpe  normally  used  for,  fishing. 

Incidental,  but  not  intentions,  take 
means  the  non-intentional  or  accidental 
taking  of  a  marine  mammal  that  results 
from,  but  is  not  the  purpose  of,  carrying 
out  an  otherwise  lawful  action. 

Incidental  mortality  means  the  non- 
intentional  or  accidental  death  of  a 
marine  mammal  that  results  from,  but  is 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  action. 

Injury  means  a  wound  or  other 
physical  harm.  Signs  of  injury  to  a 
marine  mammal  include,  but  are  not 
limited  to,  visible  blood  flow,  loss  of  or 
damage  to  an  appendage  or  jaw, 
inabihty  to  use  one  or  more  appendages, 
asymmetry  in  the  shape  of  the  body  or 
body  position,  noticeable  swelling  or 
hemorrhage,  laceration,  puncture  or 
rupture  of  eyeball,  lisUess  appearance  or 
inability  to  defend  itself  inabihty  to 
swim  or  dive  upon  release  from  fishing 
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gear,  or  signs  of  equilibrium  imbalance. 
Any  animal  that  ingests  fishing  gear,  or 
any  animal  that  is  released  with  fishing 
gear  entangling,  trailing  or  perforating 
any  part  of  the  body  will  be  considered 
injured  xegardless  of  the  absence  of  any 
woimd  or  other  evidence  of  an  injiuy . 

Interaction  means  coming  in  contact 
with  fishing  gear  or  catch.  An 
interaction  may  be  characterized  by  a 
marine  mammal  entangled,  hooked,  or 
otherwise  trapped  in  fishing  gear, 
regardless  of  whether  injury  or  mortality 
occius,  or  situations  where  marine 
mammals  are  preying  on  catch.  Catch 
means  fish  or  shellfish  that  has  been 
hooked,  entangled,  snagged,  trapped  or 
otherwise  captured  by  commercial 
fishing  gear. 

List  of  Fisheries  means  the  most 
recent  final  list  of  commercial  fisheries 
pubUshed  in  the  Federal  Register  by  the 
Assistant  Administrator,  categorized 
according  to  the  likelihood  of  incidental 
mortahty  and  serious  injiuy  of  marine 
mammals  during  commercial  fishing 
operations. 

Minimum  population  estimate  means 
an  estimate  of  the  number  of  animals  in 
a  stock  that: 

(1)  Is  based  on  the  best  available 
scientific  information  on  abundance, 
incorporating  the  precision  and 
variability  associated  with  such 
information;  and 

(2}  Provides  reasonable  assurance  that 
the  stock  size  is  equal  to  or  greater  than 
the  estimate. 

Negligible  impact  has  the  same 
meaning  as  in  §  228.3  of  this  chapter. 

Net  productivity  rate  means  the 
annual  per  capita  rate  of  increase  in  a 
stock  resulting  from  additions  due  to 
reproduction,  less  losses  due  to 
mratahty. 

Nonvessel  fishery  means  a 
commercial  fishing  operation  that  uses 
fixed  or  other  gear  without  a  vessel, 
such  as  gear  used  in  set  gillnet,  trap, 
beach  seine,  weir,  ranch,  and  pen 
fisheries. 

NMFS  means  the  National  Marine 
Fisheries  Service. 

C^server  means  an  individual 
authorized  by  NMFS,  or  a  designated 
contractor,  to  record  information  on 
marine  mammal  interactions,  fishing 
operations,  marine  mammal  life  history 
information,  and  other  scientific  data, 
and  collect  biological  specimens  during 
commercial  fishing  activities. 

Potential  biological  removal  level 
means  the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population.  The 


potential  biological  removal  level  is  the 
product  of  the  following  factors: 

(1)  The  minimum  population  estimate 
of  the  stock; 

(2)  One-half  the  maximiun  theoretical 
or  estimated  net  productivity  rate  of  the 
stock  at  a  small  population  size;  and 

(3)  A  recovery  factor  of  between  0.1 
and  1.0. 

Regional  Fishery  Management 
Council  means  a  regional  fishery 
management  council  established  under 
section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

Serious  injury  means  any  injiuy  that 
will  likely  result  in  mortality. 

Strategic  stock  means  a  marine 
mammal  stock: 

(1)  For  which  the  level  of  direct 
human-caused  mortality  exceeds  the 
potential  biological  removal  level; 

(2)  Which,  based  on  the  best  available 
scientific  information,  is  declining  and 
is  likely  to  be  listed  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973  within  the  foreseeable 
future; 

(3)  Which  is  Usted  as  a  threatened 
species  or  endangered  species  under  the 
Endangered  Species  Act  of  1973;  or 

(4)  Which  is  designated  as  depleted 
under  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended. 

Take  Reduction  Plan  means  a  plan 
developed  to  reduce  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  during  commercial  fishing 
operations  in  accordance  with  section 
118  of  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended. 

Take  Reduction  Team  means  a  team 
established  to  recommend  methods  of 
reducing  the  incidental  mortality  and 
serious  injury  of  marine  mammals  due 
to  commercial  fishing  operations,  in 
accordance  with  section  118  of  the 
Marine  Manunal  Protection  Act  of  1972, 
as  amended. 

Vessel  owner  or  operator  means  the 
owner  or  operator  of: 

(1)  A  fishing  vessel  that  engages  in  a 
commercial  fishing  operation;  or 

(2)  Fixed  or  other  commercial  fishing 
gear  that  is  used  in  a  nonvessel  fishery. 

Vessel  of  the  United  States  has  the 
same  meaning  as  in  section  3  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1802). 

§229.3    Prohibition*. 

(a)  It  is  prohibited  to  take  any  marine 
mammal  incidental  to  commercial 
fishing  operations  except  as  otherwise 
provided  in  part  216  of  this  chapter  or 
in  this  part  229. 

(b)  It  is  prohibited  to  assault,  harm, 
harass  (including  sexually  harass), 
oppose,  impede,  intimidate,  impair,  or 
in  any  way  influence  or  interfere  with 


an  observer,  or  attempt  the  same.  This 
prohibition  includes,  but  is  not  limited 
to,  any  action  that  interferes  with  an 
observer's  responsibilities,  or  that 
creates  an  intimidating,  hostile,  or 
offensive  environment. 

(c)  It  is  prohibited  to  provide  false 
information  when  registering  for  an 
Authorization  Certificate,  applying  for 
renewal  of  the  Authorization  Certificate, 
reporting  the  taking  of  any  marine 
mammal,  or  providing  information  to 
any  observer. 

(d)  It  is  prohibited  to  tamper  with  or 
destroy  observer  equipment  in  any  way. 

(e)  It  is  prohibited  to  intentionally 
lethally  take  any  marine  mammal  in  the 
course  of  commercial  fishing  operations 
unless  imminently  necessary  in  self- 
defense  or  to  save  the  life  of  a  person 

in  immediate  danger,  and  such  taking  is 
reported  in  accordance  with  the 
reguirements  of  §  229.6. 

(f)  It  is  prohibited  to  violate  any 
regulation  in  this  part  or  any  provision 
of  section  118  of  the  Act. 

§  229.4    Roqulrwnonts  for  Category  i  and  11 
fiahoriM. 

(a)  General.  For  a  vessel  owner  or 
crew  members  to  lawfully  incidentally 
take  marine  mammals  in  the  course  of 
commercial  fishing  operations  in  a 
Category  I  or  II  fishery,  the  owner  or 
authorized  representative  of  a  fishing 
vessel  or  nonvessel  fishing  gear  must 
annually  register  for  and  receive  an 
Authorization  Certificate.  The  granting 
and  administration  of  authorizations 
under  this  part  shall  be  integrated  and 
coordinated  with  existing  fishery 
license,  registration,  or  permit  systems 
and  related  programs,  wherever 
possible.  These  programs  may  include, 
out  are  not  limited  to,  state  or 
interjurisdictional  fisheries  programs.  If 
the  administration  of  authorizations  is 
integrated  into  an  existing  program, 
NMFS  will  publish  a  notice  in  the 
Federal  Re^ster  of  where  to  register, 
and  efforts  will  be  made  to  contact 
afiected  fishers  via  other  appropriate 
means  of  notification. 

(b)  Registration.  Owners  of  vessels  or, 
for  nonvessel  fisheries,  gear,  must 
register  for  and  receive  an  Authorization 
Certificate.  To  register,  owners  must 
submit  the  following  information,  using 
a  format  specified  by  NMFS: 

(1)  Name,  address,  and  phone  number 
of  owner; 

(2)  Name,  address,  and  phone  niunber 
of  operator,  if  different  from  owner, 
unless  the  name  of  the  operator  is  not 
known  or  has  not  been  established  at 
the  time  the  registration  is  submitted; 

(3)  Vessel  name,  length  and  home 
port;  U.S.  Coast  Guard  documentation 
number,  or  state  registration  number. 
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and  state  commercial  vessel  license  ^ 
number; 

(4)  A  list  of  all  Category  I  and  II 
fisheries  in  which  the  fisher  may 
actively  engage  diuing  the  calendar 
year; 

(5)  The  approximate  time,  diutition, 
and  location  of  each  such  fishery 
operation,  and  the  general  type  and 
nature  of  use  of  the  fishing  gear  and 
techniques  used;  and 

(6)  A  certification,  signed  and  dated 
by  the  vessel  owner  or  authorized 
representative,  as  follows:  "I  hereby 
certify  that  I  am  the  owner  of  the  vessel, 
that  I  have  reviewed  all  information 
contained  on  this  document,  and  that  it 
is  true  and  complete  to  the  best  of  my 
knowledge." 

(c)  Fee.  A  check  or  money  order  made 
payable  to  NMFS  in  the  amount 
specified  in  the  notice  of  the  final  List 
of  Fisheries  must  accompany  each 
registration  submitted  to  NMFS.  The 
amount  of  this  fee  will  be  based  on 
recovering  the  administrative  costs 
incurred  in  granting  an  authorization. 
The  Assistant  Administrator  may  waive 
the  fee  requirement  for  good  cause  upon 
the  recommendation  of  the  Regional 
Director. 

(d)  Address.  Unless  the  granting  and 
administration  of  authorizations  under 
part  229  is  integrated  and  coordinated 
with  existing  fishery  licenses, 
registrations,  or  related  programs 
pursuant  to  paragraph  (a)  of  this  section, 
requests  for  registration  forms  and 
completed  registration  forms  should  be 
sent  to  the  NMFS  Regional  Offices  are 
gilven: 

(1)  Alaska  Region,  NMFS,  P.O.  Box 
21668,  709  West  9th  Street,  Juneau,  AK 
99802;  telephone:  907-586-7235; 

(2)  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  telephone:  206-526-4353; 

(3)  Southwest  Region,  NMFS,  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213;  telephone:  310- 
980-4001; 

(4)  Northeast  Region,  NMFS.  1 
Blackburn  Drive,  Gloucester,  MA  01930; 
telephone:  508-281-9254;  or 

(5)  Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702;  telephone:  813- 
570-5301. 

(e)  Issuance.  After  receipt  of  a 
completed  initial  registration  form  and 
the  required  fee,  NMFS  will  issue  an 
Authorization  Certificate  and  annual 
decal  to  the  vessel  owner.  The 
Authorization  Certificate  will  be 
renewed  annually,  and  an  aimual  decal 
issued,  after  receipt  of  an  updated 
registration  form,  required  fee,  and 
statement  (yes/no)  regarding  whether 
any  marine  mammals  were  incidentally 


killed  or  injiued  during  the  previous 
calendar  year.  The  Authorization 
Certificate  will  be  renewed  only  if  the 
fisher  has  complied  with  the  provisions 
of  §§  229.4,  229.6,  and  229.7.   ^ 

(f)  Authorization  Certificate  and  decal 
requirements.  (1)  The  annual  decal  must 
be  attached  to  the  vessel  on  the  port  side 
of  the  cabin  or,  in  the  absence  of  a 
cabin,  on  the  forward  port  side  of  the 
hull,  and  must  be  free  of  obstruction 
and  in  good  condition.  The  decal  must 
be  attached  to  the  Authorization 
Certificate  for  nonvessel  fisheries. 

(2)  The  Authorization  Certificate,  or  a 
copy,  must  be  on  board  the  vessel  while 
it  is  operating  in  a  Category  I  or  II 
fishery,  or,  in  the  case  of  nonvessel 
fisheries,  the  Authorization  Certificate 
with  decal  attached,  or  copy  must  be  in 
the  possession  of  the  person  in  charge 
of  the  fishing  operation.  The 
Authorization  Certificate,  or  copy,  must 
be  made  available  upon  request  to  any 
state  or  Federal  enforcement  agent 
authorized  to  enforce  the  Act,  any 
designated  agent  of  NMFS,  or  any 
contractor  providing  observer  services 
to  NMFS. 

(3)  Authorization  Certificates  and 
aimual  decals  are  not  transferable.  In  the 
event  of  the  sale  or  change  in  ownership 
of  the  vessel,  the  Authorization 
Certificate  is  void  and  the  new  owner 
must  register  for  an  Authorization 
Certificate  and  decal. 

(4)  An  Authorization  Certificate 
holder  must  notify  the  issuing  office  in 
writing: 

(i)  If  the  vessel  or  nonvessel  fishing 
gear  will  engage  in  any  Category  I  or  n 
fishery  not  listed  on  the  initial 
registration  form  at  least  30  days  prior 
to  engaging  in  that  fishery:  and, 

(ii)  If  there  are  any  changes  in  the 
mailing  address  or  vessel  ownership 
within  30  days  of  such  change. 

(g)  Reporting.  Any  Authonzation 
Certificate  holders  must  comply  with 
the  reporting  requirements  specified 
under  §  229.6. 

(h)  Disposition  of  marine  mammals. 
Any  maiine  mammal  incidentally  taken 
must  be  immediately  returned  to  the  sea 
with  a  minimum  of  further  injury, 
imless  directed  otherwise  by  NMFS 
personnel,  a  designated  contractor  or  an 
official  onboard  observer,  or  authorized 
otherwise  by  a  scientific  research  permit 
that  is  in  the  possession  of  the  operator. 

(i)  Monitoring.  Authorization 
Certificate  holders  must  comply  with 
the  observer  or  other  monitoring 
requirements  specified  under  §  229.7. 

(j)  Deterrence.  When  necessary  to 
deter  a  marine  mammal  from  damaging 
fishing  gear,  catch,  or  other  private 
property,  or  from  endangering  personal 
safety,  vessel  owners  and  crew  members 


engaged  in  a  Category  I  or  n  fishery 
must  comply  with  all  deterrence 
provisions  set  forth  in  the  Act  and  all 
guidelines  and  prohibitions  published 
thereunder. 

(k)  Self  defense.  When  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  a  person  in  immediate  danger,  a 
marine  mammal  may  be  lethally  taken 
if  such  taking  is  reported  to  NMFS  in 
accordance  with  the  requirements  of 
§229.6. 

(1)  Take  reduction  plans  and 
emergency  regulations.  Authorization 
Certificate  holders  must  comply  with 
any  appUcable  take  reduction  plans  and 
emergency  regulations. 

(m)  Expiration.  Authorization 
Certificates  and  annual  decals  expire  at 
the  end  of  each  calendar  year. 

§  229.5    Roquirwnants  for  Catagory  in 
fistMri**. 

(a)  General.  Vessel  owners  and  crew 
members  of  such  vessels  engaged  only 
in  Category  m  fisheries  may 
incidentally  take  marine  manunals 
without  registering  for  or  receiving  an 
Authorization  Certificate. 

(b)  Reporting.  Vessel  owners  engaged 
in  a  Category  m  fishery  must  comply 
with  the  reporting  requirements 
specified  in  §  229.6. 

(c)  Disposition  of  marine  mammals. 
Any  marine  mammal  incidentally  taken 
must  be  immediately  returned  to  the  sea 
with  a  minimiun  of  further  injury  unless 
directed  otherwise  by  NMFS  personnel, 
a  designated  contractor,  or  an  official 
onboard  observer,  or  authorized 
otherwise  by  a  scientific  research  permit 
in  the  possession  of  the  operator. 

(d)  Monitoring.  Vessel  owners 
engaged  in  a  Category  HI  fishery  must 
comply  with  the  observer  requirements 
specified  under  §  229.7(f). 

(e)  Deterrence.  When  necessary  to 
deter  a  marine  mammal  frt>m  damaging 
fishing  gear,  catch,  or  other  private 
property,  or  from  endangering  personal 
safety,  vessel  owners  and  crew  members 
engaged  in  a  Category!  or  II  fishery 
must  comply  with  all  deterrence 
provisions  set  forth  in  the  Act  and  all 
guidelines  and  prohibitions  pubUshed 
thereunder. 

(f)  Self-defense.  Vv^hen  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  a  person  in  immediate  danger,  a 
marine  mammal  mav  be  lethally  taken 
if  such  taking  is  reported  to  NMFS  in 
accordance  with  the  requirements  of 
§229.6. 

(g)  Emergency  regulations.  Vessel 
owners  engaged  in  a  Category  III  fishery 
must  comply  with  any  apphcable 
emergency  regulations. 
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(229.6    HMpoctliifl  rMiutramwitt. 

(a)  Vessel  owners  or  operators 
engaged  in  any  Category  I,  n,  or  m 
fishery  must  report  all  incidental 
mortality  and  injury  of  marine  mammals 
in  the  course  of  commercial  fishing 
operations  to  the  Assistant 
Administrator,  or  appropriate  Regional 
Office,  by  mail  or  other  means,  such  as 
fex  or  overnight  mail  specified  by  the 
Assistant  Administrator.  Reports  must 
be  sent  within  48  hours  after  the  end  of 
each  fishing  trip  during  which  the 
incidental  mortality  or  injury  occurred, 
or,  for  nonvessel  fisheries,  within  48 
hours  of  an  occurrence  of  an  incidental 
mortahty  or  injury.  Reports  must  be 
submitted  on  a  standard  postage-paid 
form  as  provided  by  the  Assistant 
Administrator.  The  vessel  owner  or 
operator  must  provide  the  following 
information  on  this  form: 

(1)  The  vessel  name,  and  Federal, 
state,  or  tribal  registration  nimibers  of 
the  registered  vessel: 

(2)  The  name  and  address  of  the 
vessel  owner  or  operator; 

(3)  The  name  and  description  of  the 
fishery,  including  gear  type  and  target 
species;  and 

(4)  The  species  and  number  of  each 
marine  mammal  incidentally  killed  or 
injtired,  and  the  date,  time,  and 
approximate  geographic  location  of  such 
ocoirrence.  A  description  of  the 
animal(s)  killed  or  injured  must  be 
provided  if  the  species  is  imknown. 

(b)  Participants  in  nonvessel  fisheries 
must  provide  all  of  the  information  in 
paragraphs  (a)(1)  through  (4)  of  this 
section  with  ihe  exception  of  the  vessel 
name  and  registration  nimiber. 

1229.7    Monitoring  of  inddantaimortaiities 
and  aerloua  Inturlet. 

(a)  Purpose.  The  Assistant 
Administrator  will  establish  a  program 
to  monitor  incidental  mortality  and 
serious  injury  of  marine  mamnrnils 
during  the  course  of  commercial  fishing 
operations  in  order  to: 

(1)  Obtain  statistically  reliable 
estimates  of  incidental  mortality  and 
serious  injiuy; 

(2)  Determine  the  reliability  of  reports 
of  incidental  mortality  and  injiuy  under 
§  229.6;  and 

(3)  Identify  changes  in  fishing 
methods  or  technology  that  may 
increase  or  decrease  incidental  mortality 
and  serious  injury. 

(b)  Observer  program.  Pursuant  to 
paragraph  (a)  of  this  section,  the 
Assistant  Administrator  may  place 
observers  aboard  Category  I  and  n 
vessels  as  necessary.  Observers  may, 
among  other  tasks: 


(1)  Record  incidental  mortality  and 
injury,  and  bycatch  of  other  nontarget 
species; 

(2)  Record  numbers  of  marine 
mammals  sighted;  and 

(3)  Perform  other  scientific 
investigations,  which  may  include,  but 
are  not  limited  to,  sampling  and 
photographing  incidental  mortalities 
and  serious  injuries. 

(c)  Observer  requirements  fijr 
Authorization  Certificate  holders.  (1)  If 
requested  by  NMFS  or  a  designated 
contractor  providing  observer  services 
to  NMFS.  an  Authorization  Certificate 
holder  engaged  in  a  Category  I  or  II 
fishery  must  take  aboard  an  observer  to 
accompany  the  vessel  on  fishingtrips. 

(2)  After  being  notified  by  NMFS,  or 
by  a  designated  contractor  providing 
observer  services  to  NMFS,  that  the 
vessel  is  required  to  carry  an  observer, 
the  Authorization  Certificate  holder 
must  comply  with  the  notification  by 
providing  information  requested  within 
the  specified  time  on  scheduled  or 
anticipated  fishing  trips. 

(3)  NMFS,  or  a  designated  contractor 
providing  observer  services  to  NMFS, 
may  waive  the  observer  requirement 
based  on  a  finding  that  the  facilities  for 
housing  the  observer  or  for  carrying  out 
observer  functions  are  so  inadequate  or 
unsafe  that  the  health  or  safety  of  the 
observer  or  the  safe  operation  of  the 
vessel  would  be  jeopardized. 

(4)  The  Authorizaticm  Certificate 
holder  and  crew  must  cooperate  with 
the  observer  in  the  performance  of  the 
observer's  duties  including: 

(i)  Providing  adequate 
accommodations; 

(ii)  Allowing  for  the  embaridng  and 
debarking  of  the  observer  as  specified  by 
NMFS  personnel  or  designated 
contractors.  The  operator  of  a  vessel 
must  ensure  that  transfers  of  observers 
at  sea  are  accomplished  in  a  safe 
manner,  via  small  boat  or  raft,  during 
daylight  hours  if  feasible,  as  weather 
and  sea  conditions  allow,  and  with  the 
agreement  of  the  observer  involved; 

(iii)  Allowing  the  observer  access  to 
all  areas  of  the  vessel  necessary  to 
conduct  observer  duties; 

(iv)  Allowing  the  observer  access  to 
communications  equipment  and 
navigation  equipment,  when  available 
on  the  vessel,  as  necessary  to  perform 
observer  duties; 

(v)  Providing  true  vessel  locations  by 
latitude  and  longitude,  accurate  to  the 
minute,  or  by  loran  coordinates,  upon 
reouest  by  the  observer; 

(vi)  Sampling  marine  mammal  or 
other  protected  species  specimens,  upon 
reouest  by  NMFS  personnel; 

Cvil)  Sampling,  retaining  and  storing 
mammal  or  other  protected  species 


specimens,  upon  request  by  NMFS 
personnel,  designated  contractors,  or  the 
observer  aboard,  if  adeqiiate  facilities 
are  available  and  if  feasible; 

(viii)  Notifying  the  observer  in  a 
timely  fashion  of  when  all  commercial 
fishing  operations  are  to  begin  and  end; 

(ix)  Not  impairing  or  in  any  way 
interfering  with  the  research  or 
observations  being  carried  out;  and 

(x)  Complying  with  other  gmdelines 
or  regiilations  that  NMFS  may  develop 
to  ensure  the  effective  deployment  and 
use  of  observers. 

(5)  Marine  mammals  incidentally 
killed  during  fishing  operations  and 
which  are  readily  accessible  to  crew 
members,  must  be  brought  onboard  the 
vessel  as  biological  specimens  and 
retained  for  the  piuposes  of  scientific 
research  if  feasible  and  requested  by 
NMFS  personnel,  designated 
contractors,  or  the  aboard  observer. 
Marine  mammals  so  collected  and 
retained  as  biological  specimens  must, 
upon  request  by  NMFS  personnel, 
designated  contractors,  or  the  observer 
aboard,  be  retained  in  cold  storage  on 
board  the  vessel,  if  feasible,  imtil 
removed  at  the  request  of  NMFS 
personnel,  designated  contractors,  or  the 
observer  aboard,  retrieved  by  authorized 
personnel  of  NMFS,  or  released  by  the 
observer  for  return  to  the  ocean.  Such 
biological  specimens  may  be 
transported  on  board  the  vessel  during 
the  fishing  trip  and  back  to  port  imder 
this  authorization. 

(6)  Any  marine  mammal  incidentally 
taken  may  be  retained  only  if  authorized 
by  NMFS  personnel,  designated 
contractors  or  an  official  observer 
aboard,  or  by  a  scientific  research 
permit  that  is  in  the  possession  of  the 
operator. 

(d)  Observer  requirements  for 
Category  in  fisheries.  (1)  The  Assistant 
Adniinistrator  may  place  observers  on 
Category  m  vessels  if  the  Assistant 
Adniinistrator: 

(i)  Believes  that  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  from  such  fishery  may  be 
contributing  to  the  immediate  and 
significant  adverse  impact  on  a  species 
or  stock  listed  as  a  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seg.);  and 

(ii)  Has  complied  with  §  229.9(a)(3)(i) 
and  (ii);  or 

(iii)  Has  the  consent  of  the  vessel 
owner. 

(2)  If  an  observer  is  placed  on  a 
Category  III  vessel,  the  vessel  owner 
and/or  operator  must  comply  with  the 
reouirements  of  §  229.7(c). 

fe)  Alternative  observer  program.  The 
Assistant  Administrator  may  estabhsh 
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an  alternative  observer  program  to 
provide  statistically  reliable  information 
on  the  species  and  number  of  marine 
mammals  incidentally  taken  in  the 
course  of  commercial  fishing  operations. 
The  alternative  observer  program  may 
include  direct  observation  of  fishing 
activities  fit>m  vessels,  airplanes,  or 
points  on  shore. 

1229.8  PuMicMionorLtetofFIeheriee. 

(a)  The  Assistant  Administrator  will 
publish  in  the  Federal  Register  a 

proposed  revised  List  of  Fisheries  on  or 
about  July  1  of  each  year  for  the  purpose 
of  receiving  public  comment.  Each  year, 
on  or  about  October  1,  the  Assistant 
Administrator  will  publish  a  final 
revised  List  of  Fisheries,  which  will 
become  effective  January  1  of  the  next 
calendar  year. 

(b)  The  proposed  and  final  revised 
List  of  Fisheries  will: 

(1)  Categorize  each  commercial 
fishery  based  on  the  definitions  of 
Category  I,  II,  and  m  fisheries  set  forth 
in  §229.2;  and 

(2)  List  the  marine  mammals  that 
interact  with  commercial  fishing 
operations  and  the  estimated  number  of 
vessels  or  persons  involved  in  each 
commercial  fishery. 

(c)  The  Assistant  Administrator  may 
publish  a  revised  List  of  Fisheries  at 
other  times,  after  notification  and 
opportunity  for  public  comment.  The 
revised  final  List  of  Fisheries  will 
become  effective  no  sooner  than  30  days 
after  pubUcation  in  the  Federal 
Register. 

1229.9  Emergency  regulations. 

(a)  If  the  Assistant  Administrator 
finds  that  the  incidental  mortality  or 
serious  injury  of  marine  mammals  fitim 
commercial  fisheries  is  having,  or  is 
likely  to  have,  an  immediate  and 
significant  adverse  impact  on  a  stock  or 
species,  the  Assistant  Administrator 
will: 

(1)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  is  in 
effect — 

(i)  Prescribe  emergency  regulations 
that,  consistent  with  such  plan  to  the 
maximum  extent  practicable,  reduce 
incidental  mortality  and  serious  injury 
in  that  fishery;  and 

(ii)  Approve  and  implement  on  an 
expedited  basis,  any  amendments  to 
such  plan  that  are  recommended  by  the 
Take  Reduction  Team  to  address  such 
adverse  impact; 

(2)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  is  being 
developed — 

(i)  Prescribe  emergency  regulations  to 
reduce  such  incidental  mortality  and 
serious  injury  in  that  fishery;  and 


(ii)  Approve  and  implement,  on  an 
expedited  basis,  such  plan,  which  will 
provide  methods  to  address  such 
adverse  impact  if  still  necessar>'; 

(3)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  does  not 
exist  and  is  not  being  developed,  or  in 
the  case  of  a  Category  m  fishery  that  the 
Assistant  Administrator  beUeves  may  be 
contributing  to  such  adverse  impact, 

(i)  Prescnoe  emergency  regulations  to 
reduce  such  incidental  mortaUty  and 
serious  injury  in  that  fishery,  to  the 
extent  necessary  to  mitigate  such 
adverse  impact; 

(ii)  Immediately  review  the  stock 
assessment  for  such  stock  or  species  and 
the  classification  of  such  commercial 
fishery  under  this  section  to  determine 
if  a  talf;e  reduction  team  should  be 
established;  and 

(iii)  Where  necessary  to  address  such 
adverse  impact  on  a  species  or  stock 
listed  as  a  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.),  place  observers  on  vessels  in  a 
Category  UI  fishery  if  the  Assistant 
Adniinistrator  has  reason  to  believe 
such  vessels  may  be  causing  the 
incidental  mortahty  and  serious  injury 
to  marine  mammals  from  such  stock. 

(b)  Prior  to  taking  any  action  under 
§  229.9(a)(1)  through  (3),  the  Assistant 
Administrator  will  consult  with  the 
Marine  Mammal  Commission,  all 
appropriate  Regional  Fishery 
Management  Councils,  state  fishery 
managers,  and  the  appropriate  take 
reduction  team,  if  established. 

(c)  Any  emergency  regulations  issued 
imder  this  section: 

(1)  Shall  be  pubUshed  in  the  Federal 
Register  and  will  remain  in  effect  for  no 
more  than  180  days  or  until  the  end  of 
the  applicable  commercial  fishing 
season,  whichever  is  earlier,  except  as 
provided  in  paragraph  (d)  of  this 
section;  and 

(2)  May  be  terminated  by  notification 
in  the  Federal  Register  at  an  earlier  date 
if  the  Assistant  Administrator 
determines  that  the  reasons  for  the 
emergency  regulations  no  longer  exist. 

(d)  If  the  Assistant  Administrator 
finds  that  incidental  mortality  and 
serious  injury  of  marine  mammals  in  a 
commercial  fishery  is  continuing  to 
have  an  immediate  and  significant 
adverse  impact  on  a  stock  or  species,  the 
Assistant  Administrator  may  extend  the 
emergency  regulations  for  an  additional 
period  of  not  more  than  90  days  or  until 
reasons  for  the  emergency  regulations 
no  longer  exist,  whichever  is  earlier. 

f  229.10    Panaltiea. 

(a)  Except  as  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section. 


any  person  who  violates  any  regulation 
under  this  part  or  any  provision  of 
section  118  of  the  MMPA  shall  be 
subject  to  all  penalties  set  forth  in  the 
Act. 

(b)  The  owner  or  master  of  a  vessel 
that  fails  to  comply  with  a  take 
reduction  plan  shall  be  subject  to  the 
penalties  of  sections  105  and  107  of  the 
Act,  and  may  be  subject  to  the  penalties 
of  section  106  of  the  Ad. 

(c)  The  owner  of  a  vessel  engaged  in 
a  Category  I  or  n  fishery  who  fells  to 
ensure  that  a  decal,  or  other  physical 
evidence  of  such  authorization  issued 
by  NMFS,  is  displayed  on  the  vessel  or 
is  in  possession  of  ihe  operator  of  the 
vessel  shall  be  subject  to  a  penalty  of 
not  more  than  $100. 

(d)  Failure  to  comply  with  take 
reduction  plans  or  emergency 
regulations  issued  under  this  part  may 
result  in  suspension  or  revocation  of  an 
Authorization  Certificate,  and  failure  to 
comply  with  a  take  reduction  plan  is 
also  subject  to  the  penalties  of  sections 
105  and  107  of  the  Act,  and  may  be 
subject  to  the  penalties  of  section  106  of 
the  Act. 

(e)  For  fishers  operating  in  Category  I 
or  n  fisheries,  failure  to  report  all 
incidental  injuries  and  mortalities 
within  48  hours  of  the  end  of  each 
fishing  trip,  or  failure  to  comply  with 
requirements  to  carry  an  observer,  will 
subject  such  persons  to  the  penalties  of 
sections  105  and  107  and  may  subject 
them  to  the  penalties  of  section  106  of 
the  Act,  which  will  result  in 
suspension,  revocation,  or  denial  of  an 
AuUiorization  Certificate  until  such 
requirements  have  been  fulfilled. 

(f)  For  fishers  operating  m  Category  in 
fisheries,  failure  to  report  all  incidental 
injuries  and  mortaUties  within  48  hours 
of  the  end  of  each  fishing  trip  will 
subject  such  persons  to  the  penalties  of 
sections  105  and  107,  and  may  subject 
them  to  section  106,  of  the  Act. 

(g)  Suspension,  revocation  or  denial 
of  Authorization  Certificates.  (1)  Until 
the  Authorization  Certificate  holder 
comphes  with  the  regulations  under  this 
part,  the  Assistant  Administrator  shall 
suspend  or  revoke  an  Authorization 
Certificate  or  deny  an  annual  renewal  of 
an  Authorization  Certificate  in 
accordance  with  the  provisions  in  15 
CFR  part  904  if  the  Authorization 
Certificate  holder  fails  to  report  all 
incidental  mortality  and  serious  injury 
of  marine  mammals  as  required  imder 

§  229.6;  or  fells  to  take  aboard  an 
observer  if  requested  by  NMFS  or  its 
designated  contractors. 

(2J  The  Assistant  Administrator  may 
suspend  or  revoke  an  Authorization 
Certificate  or  deny  an  annual  renewal  of 
an  Authorization  Certificate  in 
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accordance  with  the  provisions  in  15 
CFR  part  904  if  the  Authorization 
Certificate  holder  fails  to  comply  with 
any  applicable  take  reduction  plan,  take 
reduction  reg\ilations,  or  emergency 
regulations  developed  imder  this 
subpart  or  subparts  B  and  C  of  this  part 
or  if  the  Authorization  Certificate  holder 
fails  to  comply  with  other  requirements 
of  these  regulations; 

(3)  A  suspended  Authorization 
Certificate  may  be  reinstated  at  any  time 
at  the  discretion  of  the  Assistant 
Administrator  provided  the  Assistant 
Administrator  has  determined  that  the 
reasons  for  the  suspension  no  longer 
apply  or  corrective  actions  have  been 
taken. 

1229.11    Confidwittal  fMMriM  ctarta. 

(a)  Proprietary  information  collected 
under  this  part  is  confidential  and 
includes  information,  the  unauthorized 
disclosure  of  which  could  be  prejudicial 
or  harmful,  such  as  information  or  data 
that  are  identifiable  with  an  individual 
fisher.  Proprietary  information  obtained 
imder  part  229  will  not  be  disclosed,  in 
accordance  with  NOAA  Administrative 
Order  216-100,  except: 

(1)  To  Federal  employees  whose 
duties  require  access  to  such 
information; 

(2)  To  state  employees  under  an 
agreement  with  NMFS  that  prevents 
public  disclosiire  of  the  identity  or 
business  of  any  person; 

(3)  When  required  by  court  order;  or 

(4)  In  the  case  of  scientific 
information  involving  fisheries,  to 
employees  of  Regional  Fishery  ' 
Management  Councils  who  are 
responsible  for  fishery  management 
plan  development  and  monitoring. 

(5)  To  other  individuals  or 
organizations  authorized  by  the 
Assistant  Administrator  to  analyze  this 
information,  so  long  as  the 
confidentiality  of  individual  fishers  is 
not  revealed. 

(b)  Information  will  be  made  available 
to  the  public  in  aggregate,  summary,  or 
other  such  form  that  does  not  disclose 
the  identity  or  business  of  any  person  in 
accordance  with  NOAA  Administrative 
Order  216-100  (see  ADDRESSES). 
Aggregate  or  svimmary  form  means  data 
structured  so  that  the  identity  of  the 
submitter  cannot  be  determined  either 
bom  the  present  release  of  the  data  or 
in  combination  with  other  releases. 

f  229.12    Consultation  with  the  Secretary  of 


The  Assistant  Administrator  will 
consult  with  the  Secretary  of  the  Interior 
prior  to  taking  actions  or  making 
determinations  imder  this  part  that 
afiisct  or  relate  to  species  or  population 


stocks  of  marine  mammals  for  which  the 
Secretary  of  the  Interior  is  responsible 
under  the  Act. 

Subpart  B— Takes  of  Endangered  and 
Thraatanad  Marina  Mammals 

f  229.20    Issuance  of  permits. 

(a)  Determinations.  During  a  period  of 
up  to  3  consecutive  years,  tIMFS  will 
allow  the  incidental,  but  not  the 
intentional,  taking  by  persons  using 
vessels  of  the  United  States  or  foreign 
vessels  that  have  vaUd  fishing  permits 
issued  by  the  Assistant  Administrator  in 
accordance  with  section  204(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1824(b)), 
while  engaging  in  commercial  fishing 
operations,  of  marine  mammals  fit>m  a 
species  or  stock  designated  as  depleted 
because  of  its  listing  as  an  endangered 
species  or  threatened  species  under  the 
Endangered  Species  Act  of  1973  if  the 
Assistant  Administrator  determines 
that: 

(1)  The  incidental  mortality  and 
serious  injury  from  commercial  fisheries 
will  have  a  negligible  impact  on  such 
species  or  stock; 

(2)  A  recovery  plan  has  been 
developed  or  is  being  developed  for 
such  species  or  stock  pursuant  to  the 
Endangered  Species  Act  of  1973;  and 

(3)  Where  required  under  regulations 
in  subpart  A  of  this  part: 

(i)  A  monitoring  program  has  been 
established  under  §  229.7;  (ii)  Vessels 
engaged  in  such  fisheries  are  registered 
in  accordance  with  §  229.4;  and 

(iii)  A  take  reduction  plan  has  been 
developed  or  is  being  developed  for 
such  species  or  stock  in  accordance 
with  regulations  at  subpart  C  of  this 
part. 

(b)  Procedures  for  making 
determinations.  In  making  any  of  the 
determinations  listed  in  paragraph  (a)  of 
this  section,  the  Assistant  Achninistrator 
will  publish  an  announcement  in  the 
Federal  Register  of  fisheries  having 
takes  of  marine  mammals  Usted  under 
the  Endangered  Species  Act,  including 
a  summary  of  available  information 
regarding  the  fisheries  interactions  with 
listed  species.  Any  interested  party  may, 
within  45  days  of  such  pubhcation, 
submit  to  the  Assistant  Administrator 
written  data  or  views  with  respect  to  the 
listed  fisheries.  As  soon  as  practicable 
after  the  end  of  the  45  days  following 
publication,  NMFS  will  publish  in  the 
Federal  Register  a  list  of  the  fisheries 
for  which  the  determinations  listed  in 
paragraph  (a)  of  this  section  have  been 
made.  This  publication  will  set  forth  a 
siunmary  of  the  information  used  to 
make  the  determinations. 


(c)  Issuance  of  authorization.  The 
Assistant  Administrator  will  issue 
appropriate  permits  for  vessels  in 
fisheries  that  are  reqiiired  to  register 
under  §  229.4  and  for  which 
determinations  under  the  procediues  of 
paragraph  (b)  of  this  section  can  be 
made. 

(d)  Category  in  fisheries.  Vessel 
owners  engaged  only  in  Category  m 
fisheries  for  which  determinations  are 
made  under  the  procediues  of  paragraph 
(b)  of  this  section  will  not  be  subject  to 
the  penalties  of  this  Act  for  the 
incidental  taking  of  marine  mammals  to 
which  this  subpart  applies,  as  long  as 
the  vessel  owner  or  operator  of  such 
vessel  reports  any  incidental  mortality 
or  injury  of  such  marine  mammals  in 
accordance  with  the  requirements  of 
§229.6. 

(e)  Emergency  authority.  During  the 
course  of  the  commercial  fishing  season, 
if  the  Assistant  Administrator 
determines  that  the  level  of  incidental 
mortaUty  or  serious  injury  from 
commercial  fisheries  for  which  such  a 
determination  was  made  imder  this 
section  has  resulted  or  is  likely  to  result 
in  an  impact  that  is  more  than  negligible 
on  the  endangered  or  threatened  species 
or  stock,  the  Assistant  Administrator 
will  use  the  emergency  authority  of 

§  229.9  to  protect  such  species  or  stock, 
and  may  modifj'  any  permit  granted 
under  this  paragraph  as  necessary. 

(f)  Suspension,  revocation, 
modification  and  amendment.  The 
Assistant  Administrator  may,  pursuant 
to  the  provisions  of  15  CFR  part  904, 
suspend  or  revoke  a  permit  granted 
under  this  section  if  the  Assistant 
Administrator  determines  that  the 
conditions  or  limitations  set  forth  in 
such  permit  are  not  being  complied 
with.  The  Astistant  Administrator  may 
amend  or  modify,  after  notification  and 
opportunity  for  public  comment,  the  list 
of  fisheries  published  in  accordance 
with  §  229.21(b)  whenever  the  Assistant 
Administrator  determines  there  has 
bean's  significant  change  in  the 
information  or  conditions  used  to 
determine  such  a  list. 

(g)  Southern  sea  otters.  This  subpart 
does  not  apply  to  the  taking  of  Southern 
(Cahfomia)  sea  otters. 

Subpart  O— Take  Reduction  Plan 
Ragulationa  and  Emargancy 
Raguiationa  [Rasarvad] 

fPR  Doc.  95-21552  Filed  8-25-95;  246  pml 
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50  CFR  Part  625 

[Docket  No.  950206038-5038;  I.D.  0623956] 

Summer  Rounder  Hshary; 
Commareial  Quota  Tranafar 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration,  (NOAA), 

Commerce. 

ACnON:  Commercial  quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring 
7,229  lb  (3,279  kg)  of  commercial 
summer  flounder  quota  to  the  State  of 
New  Jersey.  NMFS  adjusted  the  quotas 
and  announces  the  revised  commercial 
quota  for  each  state  involved. 
EFFECTIVE  DATE:  August  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  508-281-9221. 
SUPPLEMENTARY  INFORMATKHf: 
Regulations  implementing  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  (FMP)  are 
found  at  50  CFR  part  625.  The 
r^ulations  require  annual  specification 
of  a  commercial  quota  that  is 
apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  is  described  in  §  625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1995  calendar  year  was 


set  equal  to  14,690,407  lb  (6,663,569  kg), 
and  the  allocations  to  each  state  were 
published  February  16. 1995  (60  FR 
8958).  At  that  time,  North  Carolina  was 
allocated  a  quota  of  4,031,905  lb 
(1,828,841  kg),  and  New  Jersey  was 
allocated  a  quota  of  2,456,969  lb 
(1.114.462  kg). 

The  final  rule  implementing 
Amendment  5  to  the  FMP  was 
pubUshed  December  17, 1993  (58  FR 
65936),  and  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region,  NMFS  (Regional  Director)  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §  625.20(f)(1),  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

North  CaroUna  has  agreed  to  transfer 
7,229  lb  (3,279  kg)  of  commercial  quota 
to  New  Jersey.  The  Regional  Director 
has  determined  that  the  criteria  set  forth 
in  §  625.20(f)  have  been  met,  and 
publishes  this  notification  of  quota 
transfers.  The  revised  quotas  for  the 
calendar  year  1995  are:  North  Carolina, 
4,024,676  lb  (1,825,562  kg);  and  New 
Jersey,  2,464,198  lb  (1,117,741  kg). 

This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the  FMP 
regarding  the  effects  of  summer  flounder 


fishing  activity  on  the  human 
environment.  Amendment  2  established 
procedures  for  setting  an  annual 
coastwide  commercial  quota  for  summer 
flounder  and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  was  established 
by  Amendment  5  to  the  FMP  and  the 
environmental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(i)(aa)  of  NOAA 
Administrative  Order  216-6,  this  action 
is  categorically  excluded  from  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classification 

This  action  is  taken  under  50  CFR 
part  625  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  24, 1995. 
Richard  H.  Schsefisr. 

Director,  Office  of  Fisheries  Consenration  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  95-21448  Filed  8-24-95;  4:55  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-47-AO] 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  DC-10-10,  -15,  -30, 
and  -40  Series  Airplanes,  and  Model 
KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Ekiuglas  Model  DC- 
10-10,  -15,  -30,  and  -40  series 
airplanes,  and  Model  KC-lOA  (military) 
airplanes.  This  proposal  wotild  require 
inspection(s)  to  detect  cracks  of  the 
attach  bolts  of  the  front  spar  support 
fitting  of  each  wing.  This  proposal 
would  also  require  replacement  of 
attach  bolts  of  the  firont  spar  support 
fitting  of  the  wing  with  corrosion- 
resistant  attach  bolts.  This  proposal  is 
prompted  by  a  report  of  feilure  of  the 
attach  bolts  of  the  front  spar  fitting  as  a 
result  of  corrosion  pitting.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  stress 
corrosion  failure,  which  could  lead  to 
the  failure  of  the  attach  bolts  of  the  front 
spar:  this  situation  could  result  in 
reduced  structural  integrity  of  the  wing. 

DATES:  Comments  must  be  received  by 
October  25, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
47-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this       > 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Cecil,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia  90712-4137;  telephone  (310) 
627-5322;  fax  (301)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  r\ile  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wUl  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-47-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  reviewed  a  report  of 
failure  of  the  attach  bolts  of  the  front 
spar  fitting  on  a  Model  DC-10  series 
airplane  that  had  acoimulated  59,655 
total  flight  hours  and  22,271  total  flight 
cycles.  Investigation  revealed  that  the 
cause  of  such  a  feilure  has  been 
attributed  to  corrosion  pitting  that 
penetrated  the  protective  plating.  The 
effects  of  such  stress  corrosion  failure 
could  lead  to  the  failure  of  the  attach 
bolts  of  the  frt)nt  spar.  This  condition, 
if  not  detected  and  corrected  in  a  timely 
maimer,  could  result  in  reduced 
structural  integrity  of  the  wing. 

The  FAA  has  received  and  approved 
McDoimell  Douglas  DC-10  Service 
Bulletin  57-126,  dated  October  30, 
1992,  which  describes  procedures  for 
ultrasonic  inspection(s)  to  detect  cracks 
of  the  attach  bolts  of  the  front  spar 
support  fitting  of  each  wing  and 
replacement  of  cracked  attach  bolts. 
This  service  bulletin  also  describes 
procedures  for  replacement  of  all  six 
attach  bolts  of  the  front  spar  support 
fitting  of  each  wing  with  corrosion 
resistant  attach  bolts,  in  lieu  of  the 
repetitive  ultrasonic  inspections,  if  no 
cracks  are  detected.  The  service  bulletin 
recommends  that  such  replacement  of 
the  attach  bolts  be  accomplished  within 
7  years. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  ultrasonic  inspection(s)  to  detect 
cracks  of  the  attach  bolts  of  the  front 
spar  support  fitting  of  each  Mring,  and 
replacement  of  cracked  attach  bolts. 
This  proposed  AD  would  also  require 
replacement  of  attach  bolts  of  the  front 
spar  support  fitting  of  the  wing  with 
corrosion  resistant  attach  bolts,  in  lieu 
of  the  repetitive  ultrasonic  inspections, 
if  no  cracks  are  detected.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Operators  should  note  that  certain 
actions  proposed  by  this  rule  would 
differ  from  the  procedures 
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recommended  in  the  referenced 
McDonnell  Douglas  service  bulletin. 
Specifically,  the  proposed  rule  would 
not  require  replacement  of  all  six  attach 
bolts  on  each  wing,  if  no  cracks  are 
detected  (Condition  1,  Option  n),  at  the 
7-year  compliance  time  recommended 
in  the  service  bulletin.  Instead,  this 
proposed  rule  would  require,  within  5 
years  after  the  effective  date  of  the  final 
rule,  replacement  of  a  minimum  of  five 
of  the  attach  bolts  of  the  front  spar 
support  fitting  on  each  wing  with 
corrosion-resistant  attach  bolts,  if  no 
cracks  are  detected.  This  proposed  rule 
Would  also  require,  at  the  next  pylon 
removal,  replacement  of  the  remaining 
one  attach  bolt  of  the  front  spar  support 
fitting  on  each  wing. 

In  developing  an  appropriate 
compUance  time  for  this  AD  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
manufacturer's  recommendation  as  to 
an  appropriate  compliance  time,  the 
availability  of  required  parts,  and  the 
practical  aspect  of  installing  the 
required  modification  within  an  interval 
of  time  that  parallels  regularly 
scheduled  maintenance  for  the  majority 
of  affected  operators.  The  FAA  points 
out  that  the  parts  required  for  the  attach 
bolt  replacement  are  readily  available; 
therefore,  obtaining  them  within  the  5 
year  proposed  compliance  time  should 
not  pose  a  problem  for  any  affiected 
operator. 

Further,  the  FAA  reviewed  an 
analysis  submitted  by  the  manufecturer 
and  determined  that  the  ultimate 
strength  of  the  front  spar  support  fitting 
is  adequate  with  any  combination  of 
five  attach  bolts.  The  FAA  also 
determined  that  one  of  the  six  attach 
bolts  can  only  be  accessed  by  removal 
of  the  engine/pylon  assembly. 
Therefore,  the  FAA  finds  that  "the  next 
pylon  removal"  is  an  appropriate 
compliance  time  for  accomplishing  the 
replacement  of  that  one  particiilar  attach 
bolt. 

There  are  approximately  420  Model 
DC-10-10,  -15,  -30,  and  -40  series 
airplanes,  and  Model  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
237  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $43,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$10,276,320.  or  $43,360  per  airplane. 


The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  wotild  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  regulation  evaltiation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Tbe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  106(g].  40101, 40113, 
44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

MdViiiMf?'  Oonglu:  Docket  95-NM-47-AD. 
Applicability:  Model  DOlO-10.  -15.  -30, 
and  -40  series  airplanes,  and  Model  KC-lOA 
(military)  airplanes;  as  listed  in  McDonnell 
Dou^  DC-10  Service  Bulletin  57-126, 
dated  October  30, 1992;  certificated  in  any 
cat^ory. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the  ' 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addr^sed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  an  ultrasonic 
inspection  to  detect  cracks  in  the  6  attach 
l>olts  of  the  front  spar  support  fitting  of  each 
wing,  in  accordance  with  McDoimell  Douglas 
DC-10  Service  Bulletin  57-126.  dated 
October  30, 1992. 

(b)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  paragraphs  (b)(1)  and  (b)(2) 
of  this  Ad. 

(1)  Repeat  the  ultrasonic  inspection 
thereafter  at  intervals  not  to  exceed  18 
months  until  the  procedures  required  by 
paragraph  (b)(2)  of  this  AD  is  accomplished; 
and 

(2)  Within  5  years  after  the  effective  date 
of  this  AD,  replace  a  minim«im  of  5  of  the 
attach  l>olts  of  the  front  spar  support  fitting 
on  each  wing  with  corrosion-resistant  attach 
bolts,  in  accordance  with  the  service  bulletin. 
At  the  next  pylon  removal  after  the 
replacement,  replace  the  remaining  1  attach 
l)olt  of  the  front  spar  support  fitting  on  each 
wing.  Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this  AD 
for  that  attach  bolt. 

(c)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  or  (b)(1) 
of  this  AD,  prior  to  further  flight,  replace  the 
cracked  attach  bolt  with  a  corrosion-resistant 
attach  bolt,  in  accordance  with  the  service 
bulletin.  Accomplishment  of  such 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD  for  that  attach  bolt. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACQ), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 
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(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
cad  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
24. 1995. 

Damll  M.  Padarson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  95-21490  Filed  S-2»-95;  8:45  am] 
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SOCIAL  SECURmr  ADMINISTRATION 

20  CFR  Part  416 

[ftoguMions  No.  16] 
R1N0960-AD90 

Evidence  of  Lawful  Admlaaion  for 
Permanent  Residence  In  the  United 
States  (U.S.) 

agency:  Social  Security  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  regulation  sets 
forth  the  type  of  doctunentation 
required  for  an  alien  to  establish  the 
status  of  lawfully  admitted  for 
permanent  residence  for  eUgibility 
purposes  under  the  Supplemental 
Security  Income  (SSI)  program.  The 
Immigration  and  Naturalization  Service 
(INS),  the  Agency  responsible  for 
determining  alien  status  and  issuing 
doomients  certifying  alien  stattis  in  the 
U.S.,  is  changing  its  policy  with  regard 
to  what  constitutes  definitive  evidence 
of  lawful  permanent  resident  alien 
status.  In  this  proposed  SSI  regulation, 
we  are  removing  references  to  specific 
INS  form  numbers  and  substituting  a 
general  reference  to  an  Alien 
Registration  Receipt  Card  issued  imder 
ctirrent  INS  regulations.  Tlius,  SSA's 
regulations  will  be  broad  enough  not 
only  to  be  consistent  with  the  new  INS 
policy  when  it  becomes  operational,  but 
also  to  accommodate  future  INS 
regulatory  changes  regarding  acceptable 
documentary  evidence  of  lawful 
permanent  resident  alien  status.  In  the 
future,  SSA  will  not  have  to  revise  its 
regulations  to  conform  to  changes  in 
INS  policy  imless  the  form  name 
changes.  Historically,  the  form  name  has 
remained  the  same. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  October  30, 1995. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585.  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E- 


Mail  to  "regulations9B8a.gov,"  or 
delivered  to  the  Division  of  Regulations 
and  Rulings,  Social  Sectuity 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235,  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  peraon 
shown  below.  If  you  have  any 
comments  or  suggestions  on  the 
estimate  shown  for  the  Paperwork 
Reduction  Act,  write  to  the  Social 
Sectirity  Administration,  ATTN:  Reports 
Clearance  Officer,  l-A-21  Operations 
Building,  Baltimore,  MD  21235,  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0960- 
0451),  Washington,  D.C.  20503. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg,  Legal  Assistant,  Division  of 
Regulations  and  Rulings,  Social  Seciuity 
Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-1713. 
SUPPLEMENTARY  MFORMATION:  To  be 

eligible  for  SSI  benefits,  an  individual 
must  be  either  a  citizen  or  national  of 
the  U.S.  or  an  alien  lawfully  admitted 
for  permanent  residence  or  otherwise 
permanently  residing  in  the  U.S.  imder 
color  of  law.  Our  regulation  at 
§  416.1615(a)(1)  sets  forth  the  types  of 
alien  registration  doounents  issued  by 
INS  which  constitute  vafid  evidence  of 
lawful  permanent  residence  status. 

INS  is  responsible  for  determining 
alien  status  and  issvdng  documents 
certifying  alien  status  within  the  U.S. 
INS  does,  when  necessary,  revise  its 
regulations  specifying  acceptable 
docimientation  of  ahen  status. 

Aliens  who  are  lawfully  admitted  for 
permanent  residence  and  who  apply  for 
SSI  benefits  are  required  to  submit 
evidence  of  lawful  permanent  residence 
status  to  be  eligible  for  benefits.  Such 
evidence  mtist  be  a  valid  document 
issued  by  INS  under  current  INS  policy. 

On  September  20. 1993.  INS 
published  a  final  rule  at  58  FR  48775  to 
terminate  the  validity  of  several  older 
versions  of  the  Alien  Registration 
Receipt  Card  and  to  establish  the  Alien 
Registration  Receipt  Card.  1-551,  as  the 
exclusive  alien  registration  card  for  the 
use  of  permanent  resident  aliens.  This 


INS  rule  originally  was  to  have  been 
effective  on  September  20, 1994. 
However,  INS  subsequently  published 
two  notices  in  the  Federal  Register  (on 
September  14, 1994  at  59  FR  47063  and 
on  March  17, 1995  at  60  FR  14353,  to 
delay  the  effective  date  of  this  rule.  The 
rule  is  now  scheduled  to  become 
effective  on  March  20, 1996.  As  a  result 
of  the  INS  regulatory  change,  lawful 
permtment  resident  aliens  must  replace 
previously  issued  obsolete  forms,  such 
as  the  1-151,  AR-3,  AR-3a  and  AR-103, 
with  the  current  Alien  Registration 
Receipt  Card,  Form  1-551  by  March  20. 
1996. 

SSA's  current  regulation  on  evidence 
of  lawful  permanent  resident  status 
specifies  die  form  numbera  of  all 
currently  acceptable  vereions  of  the  INS 
Alien  Registration  Receipt  Card.  Thus, 
any  INS  policy  which  changes 
acceptable  doctimentation  of  alien 
status,  such  as  the  change  presently 
effective  March  20. 1996,  requires  SSA 
to  revise  its  regulation  to  conform  to 
those  changes.  We  want  to  enstire  that 
our  regulation  not  only  reflects  current 
INS  policy  on  alien  status 
doctimentation  but  is  broad  enough  to 
encompass  changes  INS  might  make  in 
the  future. 

Therefore,  in  this  proposed 
regulation,  we  are  removing  references 
in  §  416.1615(a)(1)  to  specific  INS  form 
numbere  which  Mdll  be  obsolete  as  of 
the  effective  date  of  INS'  new  regulatory 
change,  and  substituting  a  single 
reference  to  the  Afien  Registration 
Receipt  Card  issued  imder  current  INS 
regulations.  As  revised,  our  regulation 
simply  indicates  that  the  individual 
must  submit  an  Alien  Registration 
Receipt  Card  which  is  issued  by  INS  in 
accordance  with  that  Agency's  current 
regulations. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  individuals  who  claim  benefits 
imder  title  XVI  of  the  Social  Security 
Act.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354. 
the  Regulatory  Flexibility  Act,  is  not 
required. 

iSxecutiVe  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  this  proposed  rule  does 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  it  was  not  subject  to  0MB 
review. 
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Paperwork  Reduction  Act 

This  proposed  regulation  revises 
paragraph  (a)(l]  of  §416.1615.  Section 
416.1615  of  the  regulations  contains 
reporting  requirements.  We  would 
normally  sedc  approval  of  these 
requirements  (under  the  Paperwork 
Reduction  Act)  from  0MB.  We  are  not 
doing  so  because  we  already  have 
clearance  from  0MB  to  collect  this 
information  imder  OMB  No.  0960-0451. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response.  This 
includes  the  time  it  will  take  to  read  the 
instructions,  gather  the  necessary  facts, 
and  provide  the  information.  We  expect 
appioximately  234,800  claimants  per 
year  will  be  responding,  and  estimate' 
the  total  burden  to  be  19,567  hours.  If 
you  have  any  comments  or  suggestions 
on  this  estimate,  see  the  Addresses 
section  of  this  document. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  Practice  and 
Procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  August  23, 1995. 

Shirley  S.  Chater, 

Coaunissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  P  of  part  416  of 
chapter  m  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOIME  FOR  THE  AGED, 
BUND  AND  DISABLED 

1.  The  authority  citation  for  subpart  P 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1614  (a)(1)(B) 
and  (e).  and  1631  of  the  Social  Security  Act; 
42  U.S.C.  902(a)(5),  1382c  (a)(1)(B)  and  (e), 
and  1383;  sec.  502  of  Pub.  L.  94-241,  90  Stat. 
268;  sec.  302  of  Pub.  L.  101-649, 104  Stat. 
4978. 

2.  Section  416.1615  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

1416.1615    How  to  prove  you  are  lawfully 
admitted  for  pennanent  realdenoe  in  thm 
United  States. 

(a)  •  •  • 

(1)  An  Alien  Registration  Receipt  Card 
issued  by  the  Immigration  and 
Naturalization  Service  (INS)  in 


accordance  with  that  Agency's  current 
regulations; 

[FR  Doc.  95-21496  FUed  8-20-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminietration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advieory  Committee 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  Committee  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  notice  is  hereby  given  of  a 
meeting  of  the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC).  Notice  is  also  given  of  the 
location  of  the  meeting.  This  meeting 
will  be  open  to  the  public, 

DATES:  The  meeting  is  scheduled  for 
September  19-21, 1995.  The  meeting 
vfill  begin  at  10:00  a.m.  on  September 
19th. 

ADDRESSES:  U.S.  Department  of  Labor, 
DOL  Academy,  Room  C-5321,  Seminar 
Room  4,  200  Constitution  Avenue,  N.  W . 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cyr,  Acting  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210; 
telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  On  May 
11, 1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaldng  Advisory 
Committee  (SENRAC)  (59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
Committee  include  representatives  from 
labor,  industry,  public  interests  and 
government  agencies. 

SENRAC  began  negotiations  in  mid- 
June,  1994,  and  has  met  nine  times 
since.  Initial  meetings  dealt  with 
pnKedural  matters,  including 
schedules,  agendas  and  the 
establishment  of  workgroups.  The 
Committee  estabUshed  workgroups  to 
address  issues  on  Fall  Protection, 


Construction  Specifications  and  Scope. 
During  subsequent  meetings, 
foundations  for  negotiations  were 
estabUshed  and  additional  workgroups 
were  formed  to  address  more  specific 
issues  and  develop  a  draft  revision  of 
subpart  R 

Tne  Committee  last  met  on  June  27- 
29  where  consensus  was  expected  to  be 
reached  on  a  proposed  revision  of 
subpart  R.  The  Committee  did  reach 
agreement  on  major  issues  and  most  of 
the  elements  of  the  draft  revision; 
however,  after  much  deliberation,  they 
could  not  come  to  an  agreement  on  fall 
protection.  OSHA  determined  that  since 
the  Committee  made  significant 
progress  on  the  fall  protection  issue  and 
agreed  to  other  very  important 
improvements  to  the  existing  standard, 
it  would  allow  the  Committee  to 
convene  a  workgroup  to  resolve  the  fall 
protection  issue.  On  July  26.  a 
workgroup  met  in  Philadelphia  and 
tentatively  agreed  on  fall  protection 
requirements  for  steel  erection.  This 
recommendation  will  be  presented  to 
the  full  SENRAC  Committee  at  the 
September  meeting  where  it  is  expected 
that  consensus  will  be  reached  on  the 
complete  draft  proposal.  OSHA  will 
then  complete  the  preamble  and  prepare 
the  document  in  the  proper  Federal 
Register  format  for  pubUcation  as  a 
proposed  rule 

All  interested  parties  are  invited  to 
attend  the  Committee  meetings  at  the 
time  and  place  indicated  above.  No 
advanced  registration  is  required. 
Seating  will  be  available  to  the  public 
on  a  first-come-first-served  basis. 
Persons  with  disabiUties,  who  need 
special  accomodations,  sbould  contact 
the  Facilitator  by  September  12, 1995. 
During  the  meeting,  members  of  the 
general  public  may  informally  request 
permission  to  address  the  Committee. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  pubUc  inspection  at  the 
OSHA  Docket  Office,  N-2625,  200 
Constitution  Ave,,  N.W.,  Washington, 
DC.  20210;  telephone  (202)  219-7894. 
Copies  of  these  materials  may  be 
obtained  by  sending  a  written  request  to 
the  Facilitator. 

The  Facilitator,  PhiUp  J.  Harter,  can 
be  reached  at  Suite  404,  2301  M  Street. 
N.W.,  Washington,  D.C.  20037; 
telephone  (202)  887-1033,  FAX  (202) 
887-1036. 

For  an  electronic  copy  of  this  Federal 
Register  notice,  contact  the  Labor  News 
Bulletin  Board,  (202)  219-4784  (callera 
must  pay  anv  toll-call  charges.  300, 
1200,  2400.  9600  or  14,400  HALT); 
Parity:  None;  Data  Bits  =  8;  Stop  Bit « 
1.  Voice  phone  (202)  219-8831);  or 
OSHA's  Webpage  on  Internet  at  http:// 
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www.o8ha.gov/  and  http://www.08ha- 
slc.gov/.  For  news  releases,  feet  sheets, 
and  other  documents,  contact  OSHA 
FAX  at  (900]  555-3400  at  $1.50  per 
minute. 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  N.W.,  Washington, 
D.C.  20210,  pursuant  to  section  3  of  the 
Negotiated  Rulemaking  Act  of  1990, 104  Stat. 
4969,  Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and  Health 
Act  of  1970,  84  Stat.  1597,  Title  29  U.S.Q 
656. 

Signed  at  Washington,  D.C,  this  24th  day 
of  August,  1995. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor 

[PR  Doc.  95-21460  Filed  6-29-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  211 

Amendments  of  Regulations  to 
Establish  UabllKy  tor  Royalty  Dus  on 
Federal  and  Indian  Lsaaes,  and  to 
Establish  Responsibility  to  Pay  and 
Report  Royalty  and  Other  Payments 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  further 

extension  of  public  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  tliat 
it  is  further  extending  tie  public 
comment  period  on  a  Notice  of 
Proposed  Rule,  wliich  was  published  in 
the  Federal  Register  on  June  9, 1995. 
The  proposed  rule  would  establish  and 
clarify  which  persons  may  be  held  liable 
for  \mpaid  or  imderpaid  royalties, 
compensatory  royalties,  or  other 
payments  on  Federal  and  Indian 
mineral  leases.  On  July  27, 1995,  MMS 
published  a  notice  in  the  Fedc^ 
Register  extending  the  comment  period 
on  this  proposed  rule  to  September  8. 
1995.  MMS  will  further  extend  the 
comment  period  from  September  8, 
1995,  to  January  8. 1996. 
DATES:  Comments  must  be  received  by 
4  p.m.  mountain  time  on  January  8, 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Minerals  Management 
Service,  Building  85,  Denver  Federal 
Center,  P.O.  Box  25165.  Mail  Stop  3101, 
Denver,  Colorado  80225-0165, 
Attention:  David  S.  Guzy. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 


Procedures  Staff,  telephone  (303]  231- 
3432  or  fax  (303)  231-3194. 

Dated:  August  24, 1995. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
(PR  Doc.  95-21562  Filed  8-29-95:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[QA-033-1-7037b;  FRLr«276-2] 

Approval  and  Promulgation  of 
implementation  Plans  Qeorgia: 
Approval  of  Revisions  to  Minor  Source 
Permit  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Pl^  (SO'] 
revision  submitted  by  the  State  of 
Georgia  for  the  purpose  of  establishing 
a  Federally  enforceable  state  operating 
permit  (FESOP]  program.  In  order  to 
extend  the  Federal  enforceability  of 
Georgia's  FESOP  to  hazardous  air 
pollutants  (HAP],  EPA  is  also  proposing 
approval  of  Georgia's  FESOP  regulations 
pursuant  to  section  112  of  the  Clean  Air 
Act  as  amended  in  1990  (CAA].  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rational 
for  the  approval  is  set  forth  in  the  AinCi 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  ail 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  doounent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  September  29, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Yolanda  Adams,  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Management  Division.  Region  4 
Environmental  Protection  Agency,  348 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 


Copies  of  the  material  submitted  by 
Georgia  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Doclcet  and 
Information  Center  (Air  Doclcet  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Air  Protection  Branch,  Environmental 
Protection  Division,  Georgia 
Department  of  Nattiral  Resources, 
4244  International  Parkway,  Suite 
120,  Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT:  - 
Yolanda  Adams,  Air  Programs  Branch, 
Air,  Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  A^ncy,  345  Courtland 
Street,  NE,  Atlanta.  Georgia  30365.  The 
telephone  niunber  is  404/347-3555 
X4149. 

SUPPI^MENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  whidi  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  3, 1995. 
Patrick  M.  ToUn, 
Acting  Regional  Administrator. 
[PR  D«:.  95-21467  Filed  8-29-95;  8:45  am] 
BH±MQ  oooe  HM-aO-P 


40  CFR  Part  52 
[MT31-1-7007b;  FRL-5275-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM instate 
Impiamentation  Plan  for  Montana; 
Missoula  Air  Pollution  Control 
Program  Regulations 

AGENCy*.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY".  EPA  proposes  to  approve  the 
State  implementation  plan  (Sff ) 
revisions  submitted  by  the  State  of 
MontaBe  with  a  letter  dated  March  3, 
1995.  This  submittal  consists  of  several 
revisions  to  Missoula  City-County  Air 
Pollution  Control  Program  regulations, 
whidi  were  adopted  by  the  Montana 
Board  of  Health  ana  Environmental 
Sciences  (MBHES)  on  September  16, 
1994.  These  rules  include  regulations 
regarding  emergency  procedure,  paving 
oi^t>ads,  driveways,  and  parking  lots, 
street  sweeping.  National  standards  of 
performance  for  new  stationary  sources 
(NSPS),  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs],  and  solid  fuel  burning 
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devices.  Ftuther,  EPA  proposes  that  this 
submittal  satisfies  the  one  remaining 
commitment  made  by  the  State  in  a 
previous  PMio  SIP  submittal. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  acting  on  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  EPA's  action  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
and  the  direct  final  rule  will  become 
efiective.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
vsrill  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  document  should  do  so  at  this 

time. 
I 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  29, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Amy 
Piatt,  8ART-AP.  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the  State's 
submittal  and  documents  relevant  to 
this  proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  Vin,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405;  and  Montana  Department 
of  Health  and  Environmental  Sciences, 
Air  Quality  Bureau,  Cogswell  Building, 
Helena,  Montana  59620-0901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt  at  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  July  28, 1995. 
brrigaa  Claugh, 

Acting  Regional  Administrator. 

(FR  Doc  95-21469  Filed  8-29-95;  8:45  am] 


40  CFR  Parts  52  and  81 
pi«E-1»-1-6668b:  A-1-^RL-527»-«| 

Approval  and  Promulgation  of  Air 
Quality  hnplamantation  Plans— Maine; 
Redesignatlon  to  Attainment  and  PMio 
Contingency  Maaeurst  for  Prasque 
Isle 

AGENCY:  Environmenyil  Protection 
Agency  (EPA).  - 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  full 
approval  of  Maine's  request  to 
redesignate  the  Presque  Isle  area  to 
attainment  for  particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  10  micrometers 
(PMio),  along  a  maintenance 
demonstration  and  contingency  plans 
which  outline  Maine's  control  strategy 
for  maintenance  of  the  PMio  national 
ambient  air  quality  standards  (NAAQS)- 
Additionally,  EPA  is  proposing  full 
approval  of  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Maine  to  satisfy  federal  requirements  for 
contingency  measures  for  Uie  Presque 
Isle  initial  nonattainment  area.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  this 
redesignatlon  request  and  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
does  receive  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  fijial  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Acting  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  EPA-New  England,  JFK 
Federal  Bldg  (AAA],  Boston,  MA 
02203-2211.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  by  appointment  diuing 
normal  business  hours  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  EPA-New  England,  One 
Congress  Street,  10th  floor.  Boston,  MA 
and  the  Bureau  of  Air  Quality  Control, 


Department  of  Environmental 
Protection,  71  Hospital  Street,  Augusta, 
ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Cairns.  (617]  565-4982. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Audiority:  42  USC  7401-7671q. 
Dated:  July  20, 1995. 
JalmP.DeViUan, 

Regional  Administrator,  EPA-New  England. 
(FR  Doc.  95-21465  Filed  8-2»-95:  8:45  ami 
■UMB  OOMI 


40  CFR  Part  180 

[PP4E4383/P627;  FRL-4«T0-«| 
RIN  207»-AC18 

Norflurazon;  Pastlctde  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
tolerance  for  combined  residues  of  the 
herbicide  norflurazon  and  its  desmethyl 
metabolite  in  or  on  the  raw  agricultural 
commodity  caneberries.  The 
Interregional  Research  Project  No.  4  (IR- 

41  submitted  a  petition  requesting  the 
proposed  regulation  to  estabUsh  a 
maximimi  permissible  level  for  residues 
of  norflurazon. 

DATES:  Comments,  identified  by  the 
dociunent  control  number  (PP  4E4383/ 
P627],  must  be  received  on  or  before 
September  29. 1995. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
JeHierson  Davis  Hwy..  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail]  to: 
opp-docketdepamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  pie 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  |PP  4E4383/P627). 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additicmal 
information  on  electronic  submissions 
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can  be  found  in  the 

"SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOfl  FURTHER  INFORMAUGN  CONTACT:  By 

mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Qystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202,  (703)-308-8783;  e-mail: 
jamerson.hoytSiepamail.epa.gov. 

SUPPLEMENTARY  V4F0RMATI0N:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswidc,  NJ  08903. 
has  submitted  pesticide  petition  (PP 
4E4383)  to  EPA  on  behalf  of  the  IR-4 
Agricultural  Experiment  Stations  of 
Virgima  and  Washington.  This  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  amend  40  CFR 
180.356  by  establishing  a  tolerance  for 
residues  of  the  herbicide  norflurazon  (4- 
chloro-5-(metiiylamino)-2-{a7pAa,  alpha, 
a7pAa-trifluro-m-tolyl)-3-{2H) 
pyridazinone)  and  its  desmethyl 
metabolite  ((4-chloro-5-(amino)-2-a7pha, 
alpha,  a7pha-trifluro-ni-tolyl)-3(2Jy)- 
P)rridazinone)  in  or  on  the  raw 
agricuJtxiral  commodity  caneberries  at 
0.2  part  per  million  (ppm).  Caneberries 
are  defined  for  tolerance  purposes  to 
include  blackberries,  loganberry, 
raspberries,  and  varieties  and/or  hybrids 
of  these.  Tolerances  are  already 
estabhshed  for  the  combined  residues  of 
norflurazon  and  its  desmethyl 
metabolite  in  or  on  blackberries  at  0.1 
ppm  and  raspberries  at  0.2  ppm. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 


data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  Acute  oral  and  dermal  toxicity 
studies  were  performed,  placing 
technical  norflurazon  in  toxicity 
Category  IV  and  Category  in  for  primary 
eye  irritation. 

2.  A  6-month  feeding  study  with  dogs 
fad  diets  containing  0,  50,  150,  or  450 
ppm  (equivalent  to  0, 1.53,  5.02,  or 
14.27  milligrams  (mgj/ldlogram  (kg)/day 
for  males;  0, 1.58, 4.77,  or  17.75  mg/kg/ 
day  for  females)  with  a  no-observed- 
effect  level  (NOEL)  of  50  ppm,  based  on 
increased  absolute  and  relative  liver 
weight  and  increased  cholesterol  in  both 
sexes  at  the  150-ppm  dose  level. 

3.  A  developmental  toxicity  study  in 
rats  given  oral  gavage  doses  of  0, 100, 
200,  or  400  m^Ttg/day  with  a  NOEL  for 
maternal  toxicity  of  less  than  100  mg/ 
kg/day  based  on  decreased  body  weight 
gain.  The  NOEL  for  developmental 
toxicity  was  established  at  400  mg/kg/ 
day.  Developmental  toxicity  was 
suggested  at  the  400-mg/kg/day  dose 
level  in  the  form  of  an  increase  in 
bipartite  thoracic  vertebrae  and  an 
increase  in  rudimentary  14th  ribs.  These 
effects  are  bebeved  to  be  secondary  to 
the  maternal  effects  observed  at  the  400- 
mg/kg/day  dose  level. 

4.  A  developmental  toxicity  study  in 
rabbits  given  oral  gavage  doses  of  0, 10, 
30,  or  60  mg/kg/day  with  a  NOEL  for 
maternal  toxicity  of  30  mg/kg/day  based 
on  clinical  toxicity  and  reduced  body 
weightgain  at  the  60-mg/kg/day  dose 
level.  T^e  NOEL  for  developmental 
toxicity  was  established  at  30  mg/kg/day 
based  on  a  statistical  increase  in  skeletal 
variations  at  the  60-mg/kg/day  dose 
level. 

5.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0, 125. 
375,  or  1,025  ppm  (equivalent  to  0,  6.25, 
18.75.  or  51.25  mg/kg/day)  with  a  NOEL 
for  reproductive  toxicity  of  1,025  ppm. 
There  were  no  apparent  effiects  on 
reproductive  performance  in  this  study. 

6.  A  carcinogenicity  study  in  rats  fed 
diets  containing  0, 125,  375,  or  1,025 
ppm  (equivalent  to  0,  6.25, 18.75,  or 
51.25  mg/kg/day)  with  a  NOEL  of  375 
ppm  and  a  lowest-effect-level  (LEL)  of 
1 ,025  ppm  based  on  increased  kidney 
weight  and  accompanying  microscopic 
pathologic  changes,  as  well  as  an 
increase  in  liver  weight  in  male  and 
female  rats,  and  an  increase  in  thyroid 
weight  in  males.  There  were  no 
carcinogenic  effiects  attributable  to 
norflurazon  observed  imder  the 
conditions  of  the  study. 

7.  A  carcinogenicity  study  in  mice  fed 
diets  containing  0,  85,  340,  or  1,360 
ppm  (equivalent  to  0, 12.8,  58.7,  or 
218.8  mg/kg/day)  with  a  NOEL  for 
systemic  effects  of  85  ppm  for  male 


mice  and  340  ppm  for  female  mice.  The 
LEL  is  estabhshed  at  340  ppm  for  male 
mice  based  on  the  increased  incidence 
of  enlarged  spleen,  increased  absolute 
and  relative  Uver  weight,  and  increased 
incidence  of  nephritis.  The  LEL  for 
female  mice  is  established  at  1 ,360  ppm 
based  on  the  increased  incidence  of 
enlarged  liver  and  cystic  ovaries,  the 
increased  absolute  and  relative  liver 
weight,  and  the  increased  incidence  of 
pyelonephritis,  a  significant  positive 
trend  in  hepatocellular  adenomas  and  in 
combined  hepatocellular  adenomas 
and/or  carcinomas.  A  significant 
pairwise  increase  in  hepatocellular 
adenomas  and  hepatocellular 
adenomas/carcinomas  combined  was 
observed  at  the  204  mg/kg/day  dose 
level  in  males.  There  were  no 
statistically  significant  increases  in 
tumor  incidence  with  incremental  doses 
of  norflurazon  in  females. 

8.  Mutagenicity  assays  including  an 
in-vitro  cytogenetic  assay  in  Chinese 
hamster  ovary  cells  for  chromosome 
aberrations,  negative;  and  an 
unscheduled  DNA  synthesis  test  in 
primary  rat  hepatocytes  for  DNA  repair, 
negative  for  potential  mutagenic 
activity. 

9.  In  a  rat  metabolism  study 
norflurazon  was  rapidly  absorbed  fiom 
the  gastrointestinal  tract  and  extensively 
metabolized. 

Based  on  a  weight-of-the  evidence 
determination,  EPA  has  classified 
norflurazon  as  a  possible  human 
carcinogen  (Group  C).  This 
classification  is  based  on  the  presence  of 
benign  tumors  in  only  one  sex  of  one 
species  at  one  dose  level,  adequate  but 
negative  mutagenicity  studies,  and  no 
finding  of  carcinogenicity  in  structurally 
related  compounds.  EPA  has 
determined  that  for  purposes  of  risk 
characterization  the  reference  dose  (RfD) 
should  be  used  to  quantify  dietary  risk. 

Dietary  risk  assessments  for 
norflurazon  indicate  that  there  is 
minimal  risk  from  established 
tolerances  and  the  proposed  tolerance 
for  caneberries.  Dietary  risk  assessments 
for  the  herbicide  were  conducted  using 
the  Reference  Dose  (RfD)  to  assess 
chronic  exposure  and  risk  and  the 
Margin  of  Exposiire  (MOE)  for  acute 
toxicity. 

The  RfD  is  calculated  at  0.02  mg/kg/ 
of  body  weight/day  based  on  a  NOEL  of 
1.53  mg/kg/day  from  the  6-month  dog 
feeding  study  and  an  uncertainty  factor 
of  100.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  and  the  proposed 
tolerance  for  caneberries  utilize  10 
percent  of  the  RfD  for  the  general 
population  and  47  percent  of  the  RfD  for 
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nonnursing  infants  less  than  1-yeai  in 
age. 

The  MOE  is  a  measure  of  how  closely 
the  high-end  acute  dietary  exposure 
comes  to  the  no-observed-effect  (NOEL) 
level  from  the  toxicity  endpoint  of 
concern.  For  norflurazon  the  MOE  was 
calculated  as  a  ratio  of  the  NOEL  (30 
mg/kg/day)  from  the  ralibit 
developmental  toxicity  study  to  dietary 
exposure,  as  estimated  for  the 
population  subgroup  at  greatest  risk 
(females  of  child-bearing  age).  The  MOE 
for  this  subgroup  is  estimated  at  5,000 
for  high-end  exposure.  Acute  dietary 
margins  of  exposure  of  less  than  100  are 
generally  of  concern  to  EPA.  A  MOE  of 
5,000  poses  minimal  risk. 

The  nature  of  the  residues  in 
caneberries  is  adequately  imderstood  for 
the  purposes  of  the  proposed  tolerance. 
An  adequate  analytical  method  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement  method 
in  the  Pesticide  Analytical  Manual, 
Volume  n,  the  analytical  method  is 
being  made  available  to  anyone  with  an 
interest  in  pesticide  enforcement  when 
requested  from:  Calvin  Furlow,  Public 
Response  and  Program  Resotirces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protections  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  nimiber: 
Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
5937. 

No  secondary  residues  are  expected  in 
meat,  milk,  poultry,  or  eggs  since 
caneberries  are  not  considered  a 
livestock  feed  commodity. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  woiUd 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
4E4383/P6271  (including  comments  and 


data  submitted  electronically  as 
described  below).  A  piiblic  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  Iraal 
holidays,  llie  public  record  is  located  in 
Rm.  1132  of  the  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jeffiarson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket®epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  wnich  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
p'aper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under.section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local  or  tribal 
govenmients  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this  ■ 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11, 199S. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

1180.356    [AfTMnded] 

2.  In  §  180.356  Norflurazon; 
tolerances  for  residues  by  amending  the 
table  therein  by  adding  and 
alphabetically  inserting  an  entry  for 
caneberries  at  0.2  part  per  million  (ppm) 
and  by  removing  the  entries  for 
blackberries  and  raspberries. 

[FR  Doc.  95-21516  Filed  &-2»-95;  8:45  am] 
MLLMG  COOC  aSW-SO-F 


40  CFR  Part  180 

[PP  4E4311  and  4E435«/P625;  FRL-4970- 

BIN  2070-AC18 

2-(2-Chlorophenyl)Methyt-4,4-Dimethyi- 
3-l80xazolidinone;  Pesticide 
Toleranc** 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
tolerances  for  residues  of  the  herbicide 
2-(2-chlorophenyl)methyl-4.4-dimelhyl- 
3-isoxazoUdinone  (also  referred  to  in 
this  document  as  clomazone)  in  or  on 
the  raw  agricultural  commodities 
cabbage,  cucumbers,  and  summer 
squash.  The  proposed  regulation  to 
establish  maximum  permissible  levels 
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for  residues  of  the  herbicide  was 
requested  in  petitions  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 

4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  4E4311 
and  4E4358/P625],  must  be  received  on 
or  before  September  29, 1995.  . 

A00RE8SE8:  By  mall,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail)  to: 
opp^ocketOepamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  f(»ta  must  be  identified  by 
the  docket  number  [PP  4E4311  and 
4E4358/P625).  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  the 
"SUPPLEMENTAL  INFORMATION" 
section  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Hoyt  L.  Jamerson,  Registration 
Divtwon  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703)-308-8783;  e-mail: 
Jamerson.Hoyt@epamail.epa.gov. 


SUPPLEMBITARY  MFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Ex])eriment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petitions  (PP) 
4E4311  and  4E4358  to  EPA  on  behalf  of 
the  named  Agricultural  Experiment 
Stations.  These  petitions  request  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.425  by 
estabUshing  tolerances  for  residues  of 
the  herbicide  clomazone  in  or  on  the 
certain  raw  agricultural  coomiodities  as 
follows: 

1.  PP4E4311.  Petition  submitted  on 
behalf  of  Agricultural  Experiment 
Stations  of  Arkansas,  CaUfomia,  Florida, 
Georgia,  Kentucky,  New  York,  North 
Carolina,  Oregon,  Texas,  Washington, 
and  Wisconsin  proposing  a  tolerance  for 
cabbage  at  0.05  part  per  million  (ppm). 
The  petition  was  subsequently  revised 
to  propose  a  tolerance  for  cabbie  at  0.1 
ppm. 

2.  PP4E4358.  Petition  submitted  on 
behalf  of  Agricultural  Experiment 
Stations  of  Arkansas,  Kentucky, 
Michigan,  New  Jersey,  North  Carolina, 
Teimessee,  Virginia,  Washington,  and 
Wisconsin  proposing  a  tolerance  for 
cucimiber  and  simuner  squash  at  0.1 
ppm. 

TTie  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  1-year  feeding  study  in  dogs, 
which  were  fed  diets  containing  100, 
500,  2,500,  and  5,000  ppm,  w|th  a  no- 
observed-effect  level  (NOEL)  of  500  ppm 
(equivalent  to  12.5  milligrams  (mg)/ 
kilogram  (kg)/day).  An  increase  in  the 
absolute  and  relative  liver  weights  in 
male  and  female  dogs  was  observed  at 
the  2,500-ppm  dose  level  (equivalent  to 
62.5  mg/kg/day). 

2.  A  development  toxicity  study  in 
rats  with  NOEL's  for  maternal  and 
developmental  toxicity  of  100  mg^cg/ 
day.  Maternal  toxicity  (decreased 
locomotion,  genital  stain,  and  nmny 
eyes)  and  developmental  toxicity 
(increased  incidence  of  delayed 
ossification)  were  observed  in  rats  at  the 
300-mg/kg/day  dose  level. 

3.  A  developmental  toxicity  study  in 
rabbits,  which  were  given  the  test 
chemical  by  gavage  at  doses  of  30,  240, 
and  700  ppm,  with  NOEL's  for  maternal 
and  developmental  toxicity  of  240  mg/ 
kg/ day.  Maternal  toxicity  (decrease  in 
body  weight)  and  developmental 
toxicity  (increase  in  number  of  fetal 
resorptions)  were  observed  in  rabbits  at 
the  700-mg/kg/day  dose  level. 


4.  A  2-year  feeding/carcinogenicity 
study  in  rats,  which  were  fed  diets 
containing  20, 100,  500, 1,000,  and 
2,000  ppm,  with  a  systemic  NOQ.  of 
100  ppm  (equivalent  to  4.3  tDgfkg/day) 
based  on  elevated  cholesterol,  absolute 
and  relative  liver  weights,  and  the 
incidence  of  hver  cytomegaly.  There 
were  no  carcinogenic  effects  observed 
under  the  conditions  of  the  study  at  any 
dosage  level  tested. 

5.  A  2-year  feeding/carcinogenicity 
study  in  mice,  which  were  fed  diets 
containing  20, 100,  500, 1,000  and  2,000 

!>pm,  with  a  NOEL  of  100  ppm 
equivalent  to  IS  mg/kg/day)  for 
systemic  effects  based  on  an  increase  in 
white  blood  cell  count.  The  study  was 
negative  for  carcinogenic  effects  at  all 
dos^e  levels  tested. 

6.  Mutagenic  studies:  including 
unscheduled  DNA  synthesis,  negative; 
reverse  mutation  (two  studies  in 
Salmonella),  both  negative  with/without 
activation:  point  mutation  (CHO/HGPT), 
weakly  positive  without  activation;  and 
in  vivo  cytogenetic  (chromosomal 
aberration),  negative  for  mutagenicity. 

The  reference  dose  (RflD),  based  on  the 
2-year  feeding  study  in  rats  (NOEL  of 
4.3  mg/kg/day)  and  using  an  uncertainty 
fiactor  of  100,  is  calculated  to  be  0.043 
mg/kg  of  body  weight  (bw)/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  bom  existing 
tolerances  and  the  proposed  tolerances 
for  cabbage,  cucumber,  and  summer 
squash  are  calculated  to  be  0.000055 
mg/kg/day,  which  utilizes  less  than  1 
percent  of  the  RfD  for  the  U.S. 
population.  The  TMRC  for  nonnursing 
inrants  (the  population  subgroup  most 
highly  exposed)  also  utilizes  less  than  1 
percent  of  the  RfD.  EPA  concludes  that 
established  tolerances  and  the  proposed 
tolerances  for  clomazone  pose  a 
nefiUgible  dietary  risk  to  humans. 

The  natiue  of  the  residue  in  plants  is 
adequately  imderstood.  An  adequate    > 
analytical  method  (gas-liquid 
chromatography)  is  available  for 
enforcement  purposes.  The  analytical 
method  for  enforcing  these  tolerances 
has  been  pubUshed  in  the  Pesticide 
Analytical  Manual,  Vol.  II  (PAM II). 
There  is  no  reasonable  expectation  that 
secondary  residues  will  ocau-  in  milk, 
eggs,  or  meat  of  livestock  and  poultry 
since  there  are  no  livestock  feed  items 
associated  cabbage,  cucumbers,  and 
summer  squash. 

There  are  currently  no  actions 
pending  against  the  continued 
reffstration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
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proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
4E4311  and  4E4358/P6251  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-Docket@epamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in,  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
obs,  the  environment,  public  health  or 


safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  plaimed  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11. 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.425.  by  adding  and 
alphabetically  inserting  the  entries  for 
cabbage,  cucumber,  and  squash, 
summer,  to  read  as  follows: 

§180.425    2-(2-Chlorophenyi)methyt-4,4- 
climettiyl-3-lsoxazolldlnone;  tolerances  for 
residues. 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 
million 


Cabbage 


Cucumber 


Squash,  summer 


0.1 


0.1 


0.1 


(FR  Doc.  95-21515  Filed  8-29-95;  8:45  am] 
BiLUNOCooe  ewo  so  r 


40CFRPart300 
[FRL-6286-1] 

National  Oil  and  Hazardous 
Substancas  Pollution  Contingency 
Plan;  National  Prioritias  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 
Anderson  Development  Company  Site 
from  the  National  Priorities  List;  request 
for  comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA),  Region  V,  announces  its  intent  to 
delete  Anderson  Development  Company 
Superfund  Site  from  the  National 
Priorities  List  (NPL)  and  requests  pubUc 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  U.S. 
EPA  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  U.S.  EPA  and 
the  State  of  Michigan  have  determined 
that  all  appropriate  CERCLA 
requirements  have  been  implemented 
and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  on  the  Notice  of 
Intent  to  Delete  should  be  submitted  on 
or  before  September  29, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
James  J.  Hahnenberg  (HSR-6J)  Remedial 
Project  Manager,  Office  of  Superfund, 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604. 

The  EPA  Region  5  Administrative 
Record  repository  provides 
comprehensive  information  on  this  site. 
The  information  is  available  for  viewing 
by  appointment  only  from  7:30  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  &t)m  the 
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Regional  public  docket  should  be 
directed  to  the  EPA  Region  5  docket 
office:  Mark  Bedford,  U.  S.  EPA,  Waste 
Management  Division  Records  Center, 
7th  Floor,  n  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Phone  No.  (312) 
886-0900. 

The  local  information  repositories 
provide  background  information  from 
the  Regional  Administrative  Record, 
and  are  available  for  viewing.  The  two 
repositories  and  their  addresses  are: 
Adrian  Public  Library,  143  East 
Maumee,  Adrian,  Michigan  49221, 
Contact:  Jule  Foebender,  Phone  No. 
(517)  263-2265;  and  Adrian  Qty  Hall, 
100  East  Church  Street,  Adrian, 
Michigan  49221. 

FOR  FURTHER  MFORMATION  CONTACT: 

James  J.  Hahnenberg  (HSR-6J), 
Remedial  Project  Manager,  Office  of 
Superfund,  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
353-4213;  or  Derrick  IGmbrough  (P- 
19J).  Office  of  Public  Affairs,  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604.  (312)  886-9749. 

SUPPLEMENTARY  MFORMATION:  "^ 

Table  of  Contoita 

I.  Introduction 

n.  NFL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  U.S.  EPA  Region  V  announces  its 
intent  to  delete  the  Anderson 
Development  Company  Site  from  the 
National  Priorities  List  (NPL),  Appendix 
B  to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  Part  300  ,  and  requests 
comments  on  the  proposed  deletion. 
The  U.S.  EPA  identifies  sites  which 
appear  to  present  a  significant  risk  to 
puohc  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  subject  to  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  additional  Fund- 
financed  remedial  actions  if  conditions 
at  the  site  warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  m  discusses  procedures  that 
U.S.  EPA  is  using  for  this  action. 
Section  FV  discusses  the  history  of  this 
site  and  explains  how  the  site  meets  the 
deletion  criteria. 


n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e)  sites  may  be  deleted  from  the 
NPL  where  no  further  response  is 
appropriate.  However,  U.S.  EPA  retains 
the  ability  to  use  Superfund  authority  at 
a  deleted  site  if  futujre  conditions 
warrant  such  actions.  5ee  40  CFR 
300.425(e)(3).  In  making  the 
determination  to  delete  a  site,  U.S.  EPA, 
in  consultation  with  the  State,  considers 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  imder  CERCLA  has  been 
implemented  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measiues  is  not  appropriate. 

m.  Deletion  Procedures 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual's  rights  or  obligations. 
Fmrthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

U.S.  EPA  Region  5  will  accept  and 
evaluate  public  commoats  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  the 
most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  to 
determine  the  deletion  of  this  site: 
— U.S.  EPA  Region  5  has  recommended 
deletion  and  has  prepared  the 
relevant  documents. 
— ^The  State  of  Michigan  has  concurred 
with  the  proposed  deletion  decision. 
— Concurrent  with  this  National  Notice 
of  Intent  to  Delete,  a  local  notice  has 
been  published  in  local  newspapers 
and  has  been  distributed  to  the 
appropriate  Federal,  State,  and  local 
officials,  and  other  interested  parties. 
This  local  notice  annoimces  a  30-day 
public  comment  period,  provides  an 
address  and  telephone  number  for 
submission  of  comments,  and 
identifies  the  location  of  the  local 
repository. 
— Region  5  nas  made  all  relevant 
dociunents  available  in  the  Regional 


Office  and  the  local  site  information 

repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  a  final  decision  is 
made.  The  Region  will  prepare  a 
Responsiveness  Summary,  if  necessary, 
which  Mrill  address  the  significant 
comments  received  diiring  the  public 
comment  period. 

The  site  will  be  deleted  if  the  U.S. 
EPA  Regional  Administrator  places  a 
notice  in  the  Federal  Register.  Any 
deletions  from  the  NPL  will  be  reflected 
in  the  next  NPL  rule.  Public  notices  and 
copies  of  any  Responsiveness  Summary 
will  be  made  available  to  the  local 
residents  by  Region  5. 

IV.  Basis  for  Intended  Site  Deletion 

The  Anderson  Development  Company 
(ADC)  Superfund  Site  (Site)  consists  of 
a  pretreatment  lagoon  and  adjacent 
areas.  The  lagoon  was  used  in  the 
treatment  of  wastewater  from 
production  of  4,4'-Methylene  bis  (2- 
chloroaniline)  (MBOCA)  and  had  most 
of  the  contamination.  NfflOCA,  a  semi- 
volatile  organic  compound,  was 
identified  as  a  contaminant  of  concern 
in  1979  in  sludges  and  soils  at  ADC,  and 
in  soils  in  the  sturotmding  community. 
Initial  remedial  measiues  by  the  state 
and  local  public  agencies  addressed 
most  areas  with  KfflOCA  contamination 
during  1980  and  1981.  The  main  area 
not  addressed  in  1980-1981  was  the 
pretreatment  lagoon. 

ADC  completed  a  Remedial 
Investigation  for  the  site  in  September 
1989,  and  a  Feasibility  Study  in 
February  1990,  with  evaluations 
fociising  on  contaminated  soils  and 
sludges  in  or  adjacent  to  the  pre- 
treatment lagoon.  Sampling  in  other 
areas  both  on  the  ADC  property  and  in 
the  surrounding  commimity  did  not 
show  evidence  that  residual  levels  of 
concern  for  MBOCA  remained  outside 
of  the  Site.  Sample  analysis  of  groimd 
water  and  surface  water  indicated  that 
they  had  not  been  impacted  with 
MBOCA  or  other  volatiles,  semi- 
volatiles  or  inorganics  from  the  lagoon 
at  levels  warranting  remediation. 

U.S.  EPA  signed  a  Record  of  Decision 
(ROD)  on  September  28, 1990.  The  ROD 
was  the  object  of  considerable  comment 
regarding  U.S.  EPA's  preferred 
alternative,  in-situ  vitrification  (ISV)  of 
contaminated  soils  and  sludges.  The 
concerns  focused  on  financial  impacts 
to  ADC,  uncertainties  regarding  the 
efifectiveness  of  ISV,  and  concerns 
regarding  the  safety  of  ISV.  The 
community  indicated  that  it  supported 
treatment  of  soils/sludges  by  low 
temperature  thermal  deeorption  as 
described  in  the  ROD  Amendment 
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issued  in  September  1991,  but  still  did 
not  support  ISV  as  a  contingent  remedy 
if  low  temperature  thermal  desorption 
was  not  an  effective  treatment  process  at 
this  site. 

On  September  30, 1991  U.S.  EPA 
signed  a  ROD  Amendment  which 
required  the  following  remedial  actions: 
excavation  and  staging  of  contaminated 
soil,  sludge  and  clay  with 
contamination  above  the  cleanup  action 
levels;  conducting  a  full-scale 
treatability  study  to  demonstrate  the 
effectiveness  of  low  temperatxire 
thermal  desorption;  processing 
contaminated  soil,  sludge  and  clay  in  a 
low  temperature  thermal  desorption 
device;  placing  treated  materials  back  in 
the  lagoon  and  covering  with  clean  fill; 
in-situ  vitrification  of  contaminated  soil, 
sludge  and  clay  if  low  temperature 
thermal  desorption  was  found  to  not  be 
effective  in  adiieving  the  cleanup 
standards;  air  monitoring  dtiring  the 
remedial  action;  and  groimd  water 
monitoring  following  the  remedial 
action  for  a  period  of  2  years  to  assess 
and  confirm  the  efficacy  of  low 
temperature  thermal  desorption.  The 
State  of  Michigan  concurred  with  the 
remedy  in  the  ROD  Amendment. 

ADC  began  treating  contaminated 
soils  and  sludges  on  January  5, 1992  by 
low  temperature  thermal  desorption. 
After  this  treatment,  the  soils  and 
sludges  met  Michigan  Act  307  cleanup 
standards  for  volatiles  and  semi-volatile 
compounds.  Treated  materials  or  other 
soils  still  exceeding  Michigan  Act  307 
cleanup  standards  for  inorganics  were 
removed  for  disposal  at  a  landfill 
determined  to  be  adequately  protective. 

U.S.  EPA  issued  an  Explanation  of 
Significant  Differences  (ESD)  on  October 
2, 1992  which  identified  three 
significant  differences  from  the  remedial 
action  selected  in  the  September  30, 
1991  ROD.  The  first  significant 
difference  was  that  treated  materials 
would  be  disposed  of  off-site  in  a 
Subtitle  D  landfill,  rather  than 
placement  of  treated  materials  back  into 
the  lagoon  and  covering  them.  This 
decision  was  made  after  a  focused  Risk 
Assessment  identified  that  manganese 
presented  a  human  health  risk  and  low 
temperature  thermal  desorption  of 
sludges/soils  would  not  reduce 
concentrations  of  manganese.  The 
second  significant  difference  was  an 
increase  in  voliune  estimates  of 
materials  to  be  remediated  from  3,000 
cubic  yards  to  8,000  cubic  yards.  The 
third  significant  difference  was  an 
Increase  in  estimated  costs  fivm  $1.1 
million  to  $6.0  million  due  to  (1) 
volxmie  increases,  (2)  increased 
analytical  costs,  (3)  high  soil  moistures, 
and  (4)  off-site  disposed. 


On  May  9, 1994  U.S.  EPA  accepted 
and  approved  ADC's  Final  Remedial 
Action  Report  for  ADC's  completion  of 
all  site  cleanup  activities. 

Community  relations  activities  for  the 
Site  inchided  public  meetings,  pubhc 
availability  sessions,  as  well  as  routine 
publication  of  progress  &ct  sheets. 

All  the  completion  requirements  for 
this  site  have  been  met  as  specified  in 
OSWER  Directive  9320.2-3A. 
Confirmatory  sampling  has  verified  that 
the  September  1990  Record  of  Decision, 
and  the  September  1991  ROD 
Amendment  cleanup  objectives  have 
been  achieved,  and  all  cleanup 
objectives  specified  in  the  ROD  and 
ROD  Amendment  have  been 
implemented  at  the  Site. 

U.S.  EPA,  with  concurrence  of  the 
State  of  Michigan,  has  determined  that 
all  appropriate  responses  under 
CERCLA  at  the  Anderson  Development 
Company  Superfund  Site  have  been 
completed,  and  that  no  further  cleanup 
of  this  Site  by  responsible  parties  is 
necessary.  Therefore,  U.S.  EPA  proposes 
to  delete  the  Site  from  the  NPL. 

Dated:  August  9, 1995. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  V. 
[FR  Doc.  95-21410  Filed  8-29-95;  8:45  am] 
BOJJNQ  CODE  aSM-50-P 


40  CFR  Part  721 
[OPF»TS-S0617;  FRL-4762-4] 
RIN  2070-AC37 

Benzidine-Based  Chemical 
Substancea;  Proposed  Significant  New 
Uses  of  Certain  Chemicai  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  imder  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  which  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  benzidine- 
based  chemical  substances,  defined 
herein,  for  any  use  other  than  those 
listed  in  the  regulatory  text  of  this 
proposed  nile.  EPA  believes  that  this 
action  is  necessary  because  benzidine- 
based  chemical  substances  may  be 
hazardous  to  human  health  and  that  the 
uses  governed  by  this  proposed  rule 
may  result  in  significant  himnan 
exposure.  The  required  notice  would 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  new  use  and 
associated  activities,  before  the 


benzidine-based  chemical  substances 
can  be  introdvK:ed  into  the  marketplace, 
and  an  opportunity  to  protect  against 
potentially  adverse  exposure  before  it 
can  occur. 

DATES:  Written  comments,  in  triplicate, 
must  be  received  by  September  29, 
1995. 

ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW,  Washington,  DC  20460. 
Comments  that  contain  information 
claimed  as  confidential  must  be  clearly 
marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  nxmiber  for  this  proposed  SNUR 
is  OPPTS-50617.  Unit  XI.  of  this 
preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
coihments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
OPPTS-50617.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  onhne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  Xn.  of  this  preamble. 

The  discussion  of  EPA's  risk 
management  strategy  in  Unit  V.  of  this 
proposed  rule  is  included  only  to 
provide  context  for  this  SNUR,  and 
comments  are  not  solicited  for  this  imit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  H.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxic  Substances,  Environmental 
Protection  Agency.  401  M  St.,  SW..  Rm, 
E-545.  Washington,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551,  e-mail:  TSCA- 
Hotline®epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  final 
version  of  this  proposed  SNUR  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 


* 
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manu&ctuie,  import,  or  processing  of 
the  benzidine-based  chemical 
substances  listed  in  this  proposed  rule 
for  any  use  other  than  those  listed  in 
proposed  §  721.1660  of  the  regulatory 
text.  These  excepted  uses  are:  As  a 
reagent  to  test  for  hydrogen  peroxide  in 
milk,  as  a  reagent  to  test  for  hydrogen 
sulfate,  hydn^n  cyanide,  and  nicotine, 
as  a  stain  in  microscopy,  and  as  a 
reagent  for  detecting  blood.  The 
required  notice  would  provide  EPA 
with  information  needed  to  evaluate 
this  use  and  associated  activities,  and  an 
opportunity  to  protect  against 
potentially  adverse  exposxire  to  the 
chemical  substances  before  it  can  occuir. 

L  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to'determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency  must 
make  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2]. 
Section  5(a)(2)  factors  generally  relate  to 
the  extent  to  which  a  use  changes  the 
volume  of  a  chemical  substance's 
production  or  the  type,  form, 
magnitude,  or  duration  of  exposure  to  it. 
Once  EPA  determines  that  a  use  of  a 
chmnical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  significant  new  use 
notice  (SNUN)  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  chemical  substance  for  that 
use  (15  U.S.C.  2604(a)(1)(B)). 

Persons  subject  to  the  final  version  of 
this  proposed  SNUR  would  comply 
with  the  same  notice  requirements  and 
EPA  regulatory  procedures  as  submitters 
of  premanufacture  notices  (PMNs) 
under  section  5(a)(1)(A)  of  TSCA  (15 
U.S.C.  2604  (a)(1)(A)).  hi  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(b)  and  (d)(1).  the 
exemptions  authorized  by  TSCA  section 
5(h)(1),  (2).  (3),  and  (5),  and  the 
regulations  at  40  CFR  part  720.  EPA  may 
take  regulatory  action  under  TSCA 
sectfon  5(e),  5(f),  6,  or  7  to  control  the 
activities  for  which  it  has  received  a 
SNUN  (15  U.S.C.  2604  (e),  (f),  2605,  and 
2606).  If  EPA  does  not  take  action, 
section  5(g)  of  TSCA  requires  EPA  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  a 
proposed  or  final  SNUR  are  subject  to 
the  export  notification  provisions  of 
TSCA  section  12(b)  (15  U.S.C.  2611(b)). 
The  regulations  that  interpret  section 
12(b)  appear  at  40  CFR  part  707.  Persons 
who  intend  to  import  a  chemical 
substance  identified  in  a  final  SNUR  are 


subject  to  the  TSCA  section  13  import 
certification  requirements,  and  to  the 
regulations  codified  at  19  CFR  12.118 
through  12.127  and  12.128.  Such 
persons  must  certify  that  they  are  in 
compliance  with  the  SNUR 
requirements.  The  EPA  policy  in 
support  of  import  certification  appears 
at  40  CFR  part  707. 

IL  Applicability  of  General  Provisions 

General  regulatory  provisions 
appUcable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  In  the  Federal 
Regi^  of  August  17, 1988  (53  FR 
31252),  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  part  700)  imder  the 
authority  of  TSCA  section  26(b)  (U.S.C. 
2625(b)).  Provisions  requiring  persons 
submitting  SNUNs  to  submit  certain 
fees  to  EPA  are  discussed  in  detail  in 
that  Federal  Register  document. 
Interested  persons  should  refiar  to  the 
CFR  and  the  dted  Federal  Register 
document  for  further  information. 

m.  Summary  of  This  Proposed  Rule 

The  chemical  substances  that  are  the 
subjects  of  this  proposed  SNUR  are 
benzidine-based  chemical  substances, 
which  shall  be  defined  as  any  chemical 
substances  that  are  listed  in  Table  1.  of 
proposed  §  721.1660(b)  of  the  regulatory 
text. 

Because  the  listed  benzidine-based 
chemical  substances  are  currently  used 
only  in  small  amounts  in  the  following 
manners,  any  new  use  would  greatly 
increase  exposure  to  these  chemicals. 
Therefore,  EPA  is  proposing  to 
designate  any  use  of  the  listed 
benzidine-based  chemical  substances  as 
a  significant  new  use,  other  than  the 
following  uses:  Use  as  a  reagent  to  test 
for  hydrogen  peroxide  in  milk,  a  reagent 
to  test  for  hyt^gen  sulfate,  hydrogen 
cyanide,  and  nicotine,  a  stain  in 
microscopy,  and  as  a  reagent  for 
detecting  blood.  These  are  the  only  uses 
of  benzidine-based  chemical  substances 
identified  by  EPA  as  ongoing. 

This  proposed  rule  would  require 
persons  who  intend  to  manufacture, 
import,  or  process  benzidine  or 
benzidine-based  chemical  substances 
listed  in  this  proposed  rule  to  notify 
EPA,  through  the  submission  of  a 
SNUN,  at  least  90  days  before 
commencing  the  manufacture, 
importation,  or  processing  of  any  of 
these  chemicals  for  any  use  designated 
by  this  SNUR  as  a  significant  new  use. 
Tlie  required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use,  and,  if  necessary,  to 
prohibit  or  limit  that  use  before  it 
occurs. 


IV.  Background  Infiormation  on 
Benzidine-BaMd  diaaiical  Substances 

Based  upon  information  on  the 
carcinogenicity  of  benzidine  and 
benzidine-based  dyes,  the  Agency  is 
concerned  for  all  the  benzidhie-based 
chemical  substances  listed  in  this 
proposed  nile.  Because  the  molecule 
benzidine  can  only  be  isolated  for 
commerce  or  use  in  the  form  of  salts,  the 
term  "benzidine"  shall  refer  to  the 
molecule  benzidine,  CAS  No.  92-67-5, 
as  well  as  all  benzidiine  salts. 

Benzidine  is  an  aromatic  amine  that 
has  been  used  as  a  feedstock  for 
production  of  man-made  dyes  since  the 
late  ISOO's.  Dyestuffe  were  among  the 
first  products  of  the  developing 
chemical  industry,  and  aromatic  amines 
were  the  first  synthetic  chemicals  found 
to  cause  cancer  in  humans.  This  was 
first  reported  in  the  last  century,  when 
some  workers  manufacturing  dyes 
developed  bladder  cancer.  Benzidine 
was  subsequently  found  to  be  a  potent 
carcinogen  in  humans  and  animals. 

Several  epidemiology  studies  of 
occupationally  exposed  workers  have 
demonstrated  that  benzidine  exposure  is 
associated  with  a  high  risk  of 
developing  bladder  cancer  (Ref.  1). 
Benzidine  is  classified  by  the 
International  Agency  for  Research  on 
Cancer  (lARC)  as  a  Group  1  carcinogen, 
chemicals  which  are  known  to  cause 
cancer  in  humans  and  wnimals  (Ref.  2). 
Benzidine  is  also  classified  by  the  EPA 
as  a  Group  A,  human  carcinogen  (IRIS, 
1986). 

Originally,  only  benzidine  was 
considered  to  be  carcinogenic.  However, 
studies  found  that  dyes  derived  from 
benzidine  release  free  benzidine  via 
metabolic  routes  (Ref.  3).  The  dyes  were 
predicted  to  be  carcinogens  based  on 
these  findings.  Animal  bioassays 
performed  by  the  National  Cancer 
Institute  (NQ)  in  1978  confirmed  that 
administration  of  three  difiiarent 
benzidine-based  dyes  each  led  to  cancer 
(Ref.  4). 

EPA's  hazard  analysis  (Ref.  11)  is 
based  on  studies  of  tested  representative 
benzidine-based  dyes,  as  well  as 
benzidine.  The  overwhelming  health 
concern  for  benzidine  and  benzidine- 
based  dyes  is  bladder  cancer  in  humans, 
generally  believed  to  be  caused  through 
any  route  of  exposure.  As  of  Jime  1974, 
OSHA  has  required  that  manufacture  of 
benzidine  be  contained  within  a  closed 
system  (29  CFR  1910.1010:  Benzidine). 
In  addition,  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  has  classified  benzidine  as  a 
"recognized  human  carcinogen"  with 
no  Threshold  Limit  Value  (TLV) 
assigned,  and  has  recommended  that 
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"ell  exposure  to  benzidine  shoiild  be 
k^t  to  an  absolute  minimum"  (ACGIH 
1986). 

Twelve  benzidine-based  dyes  have 
been  demonstrated  to  metabolize  to 
benzidine  in  one  or  more  of  four  species 
(Ref.  5).  National  Toxicology  Program 
(NTP)  cancer  bioassays  by  the  oral  route 
in  rodents  using  Direct  Black  38  (CAS 
No.  1937-37-7),  Direct  Blue  6  (CAS  No. 
2602-46-2),  and  Direct  Brown  95  (CAS 
No.  16071-8-6),  showed  dose-related 
and  statistically  significant  tumor 
incidence  of  the  liver,  skin,  and  Zymbal 
gland  following  oral  administration.  The 
time  to  tumor  formation  was  5  to  13 
weeks.  No  tumors  were  found  in  the 
controls  (Ref.  4).  In  response  to  these 
and  other  data,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  NQ  have  jointly 
recommended  that  these  three  dyes  be 
bandied  in  the  workplace  as  if  they 
were  human  carcinogens,  and  have 
suggested  guidelines  for  minimizing 
employee  exposure  (Ref.  6). 

Bioavailability  studies  in  Rhesus 
monkeys,  rats,  and  dogs  revealed  levels 
of  benzidine  in  the  iirine,  after  the 
administration  of  the  above-mentioned 
dyes,  equivalent  to  the  levels  foimd  after 
administration  of  a  comparable  volume 
of  straight  benzidine  (Refe.  3  and  5).  For 
this  reason,  lARC  has  classified  these 
'  benzidine-based  dyes  as  Group  2A 
chemicals,  which  are  carcinogenic  to 
animals  and  probably  carcinogenic  to 
bumans  (Refs.  1.  6,  and  7).  Given  the 
consistent  results  from  testing  these 
dyes,  as  well  as  known  mechanistic 
similarities  among  benzidine-based 
dyes,  the  entire  class  of  benzidine-based 
dyes  is  expected  to  have  a  similar 
degree  of  toxicity.  In  addition,  NIOSH 
has  recommended  that  all  benzidine- 
based  dyes  be  recognized  as  potential 
human  carcinogens,  based  upon  the 
evaluation  of  information  on  the 
carcinogenicity  and  metabolism  of  these 
dyes  (Ref.  8). 
There  are  exposure  issues  for  both  the 

Rarent  amines  and  the  finished  dyes, 
lost  available  exposure  data  are  for 
groups  of  dyes,  rather  than  for 
individuals.  Inhalation,  skin  absorption, 
and  ingestion  are  possible  routes  of 
exposure  in  a  variety  of  settings  where 
benzidine-based  dyes  are  either 
manufact\ired  or  used.  Benzidine  and 
monoacetyl  benzidine,  a  metabolite, 
have  been  found  in  the  urine  of  workers 
making  or  using  benzidine-based  dyes 
in  the  paper,  textile,  leather,  and  dye 
manu&cturing  industries  (NIOSH, 
1980).  Hie  amount  of  benzidine  found 
in  the  urine  was  more  than  could  be 
accounted  for  by  only  benzidine 
impurities  in  the  dyes. 


Based  on  models  from  EPA  (Chemical 
Engineering  Branch/Office  of  Pollution 
Prevention  and  Toxics)  and  industry, 
reasonable  exposure  estimates  have 
been  calculated  for  those  workers  who 
weigh  powder  dyes.  From  these 
estimates,  EPA  predicts  the  highest 
exposure  would  occur  fur  workers  who 
would  manufacture  benzidine-based 
dyes  or  who  would  weigh  such  dyes, 
and  is  also  concerned  about  potential 
exposures  to  workers  who  would 
operate  dyeing  machinery  (Ref.  9). 

V.  EPA's  Risk  Management  Strategy  for 
Benzidine-Based  and  Benzidine 
Congener-Based  Dyes  and  Pigments 

Comments  are  not  soUcited  for  this 
unit,  as  it  is  included  only  to  provide 
context  for  this  proposed  SNUR. 

This  proposed  SNUR  is  the  first  step 
in  EPA's  risk  management  strategy  for 
benzidine-based  and  benzidine 
congener-based  dyes  andpigments. 

Tne  main  objective  of  EPA's  strategy 
is  to  reduce  the  risks  associated  with  the 
manu&cture  and  use  of  benzidine-based 
and  benzidine  congener-based  dyes  and 
pigments.  Benzidine  and  benzidine- 
based  dyes  have  been  phased  out  of 
commerce.  The  SNUR  being  proposed 
in  this  document  is  intended  to  prevent 
the  reintioduction  of  these  chemicals 
into  commerce  without  prior  notice  to 
EPA,  thus  achieving  EPA's  objective  for 
these  substances. 

In  order  to  complete  the  main 
objective  in  regards  to  benzidine 
congener-based  dyes,  EPA  is  conducting 
a  series  of  dialogues  with  dye 
manufacturers,  users,  and  importers,  as 
well  as  labor  unions,  environmental 
groups,  and  other  agencies.  EPA  is  also 
working  with  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  to  coordinate 
efforts  internationally  in  dealing  with 
these  chemicals. 

EPA  will  attempt  to  develop  a  series 
of  Memoranda  of  Understanding 
(MOUs)  with  dye  manufocturers  and 
importers  to  address  the  risk  from 
manufacture  and  use  of  benzidine 
congener-based  dyes,  which  include 
tolidine-based  and  nonmetallized 
dianisidine-based  dyes.  The  Agency  bas 
developed  alternative  strategies,  in  case 
voluntary  agreements  cannot  be 
reached.  AttBi  the  conclusion  of  these 
efforts,  the  Agency  may  address 
metallized  dianisidine-based  dyes  and 
benzidine  congener-based  pigments. 
The  MOUs  are  projected  for  completion 
during  the  next  year. 

VI.  Objectives  and  Rationale  for  the 
Proposed  Rule 

To  determine  what  would  constitute  a 
significant  new  use  of  benzidine-based 


chemical  substances,  EPA  considered 
relevant  information  regarding  the 
toxicity  of  the  substances,  likely 
exposure  and  releases  associated  with 
potential  uses,  and  the  four  factors 
listed  in  TSCA  section  5(a)(2). 
Benzidine  has  an  lARC  classification  as 
a  Group  1  carcinogen,  which  are 
chemicals  known  to  cause  cancer  in 
humans  and  animals.  lARC  has  also 
classified  several  benzidine-based  dyes 
as  Group  2A  chemicals,  which  are 
carcinogenic  to  animals  and  probably 
carcinogenic  to  humans.  The  benzidine- 
based  dyes  that  have  not  been  tested  are 
suspected  carcinogens. 

Tne  EPA  has  determined  that  there  is 
no  ongoing  manufacture,  import,  or 
processing  of  the  listed  benzidine-based 
chemical  substances,  except  for  use  in 
small  amounts  as  a  reagent  to  test  for 
hydrogen  peroxide  in  milk,  as  a  reagent 
to  test  for  hydrogen  sulfate,  hydrogen 
cyanide,  and  nicotine,  as  a  stain  in 
microscopy,  and  as  a  reagent  for 
detecting  blood  Therefore,  any  use  of 
these  benzidine-based  chemical 
substances,  except  for  those  uses  listed 
above,  would  increase  the  volume  of  the 
chemicals'  production  as  well  as  the 
type,  form,  magnitude,  or  duration  of 
exposure,  and  therefore  can  be 
identified  as  a  significant  new  use  (Ref. 
10). 

Based  on  these  considerations,  EPA 
wishes  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  uses  that  are  designated  m  this 
proposed  rule.  EPA  wants  to  ensure 
that: 

(1)  The  Agency  would  receive  notice 
of  any  company's  intent  to  manufactvue. 
import,  or  process  benzidine-based 
chemical  substances  listed  in  this 
proposed  rule  for  the  significant  new 
uses  identified  in  this  proposed  rule, 
before  that  activity  be^s. 

(2)  The  Agency  would  have  an 
opportunity  to  review  and  evaluate  data 
submitted  in  a  SNUN  before  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  the  listed 
benzidine-based  chemical  substances 
for  the  significant  new  uses  identified  in 
this  proposed  rule. 

(31  The  Agency  would  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  the  listed 
benzidine-based  chemical  substances 
before  any  significant  new  use  occurs, 
provided  that  the  degree  of  potential 
health  risk  is  sufficient  to  warrant  such 
regulation. 

The  benzidine-based  chemical 
substances  Usted  in  this  proposed  rule 
are  not  currently  subject  to  any  Federal 
regulations  that  require  notification  of 
the  Federal  Government  of  activities 
that  might  result  in  adverse  exposures  to 
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these  substances  and  provide  a 
regulatory  mechanism  that  could 
adequately  protect  human  health  or  the 
environment  from  potentially  adverse 
exposure  before  it  occurs. 

For  the  preceding  reasons,  EPA  is 
proposing  to  designate  any  use  of 
benzidine-based  chemical  substances 
listed  in  proposed  §  721.1660,  except  for 
those  uses  listed  in  proposed 
§  721.1660(a)(2)  of  the  regxUatory  text,  as 
significant  new  uses. 

Vn.  AltematiTes 

Before  proposing  this  SNUR.  EPA 
considereid  the  following  alternative 
regulatory  actions  for  the  listed 
benzidine-based  chemical  substances. 

(1)  Promulgate  a  TSCA  section  a(a) 
reporting  rule  for  these  chemical 
substances.  Under  such  a  rule,  EPA 
could  require  any  person  to  report 
information  to  the  Agency  when  they 
intend  to  manufacture,  import,  or 
process  the  listed  benzidine-based 
chemical  substances,  for  a  significant 
new  use  as  listed  in  this  proposed  rule 
(15  U.S.C.  2607).  However,  in  the  case 
of  these  particular  chemical  substances, 
the  use  of  section  8(a)  rather  than  SNUR 
authority  would  have  several 
drawbacks.  First,  EPA  would  not  be  able 
to  take  immediate  follow-up  regulatory 
action  under  TSCA  section  5(e)  or  5(f) 
to  prohibit  or  limit  the  activity.  In 
addition,  EPA  may  not  receive 
important  information  fi-om  small 
businesses,  because  such  firms  are 
exempt  from  section  8(a)  reporting 
requirements.  In  view  of  the  level  of 
health  concern  for  the  listed  benzidine- 
based  chemical  substances,  the  Agency 
beheves  that  a  section  8(a)  rule  for  those 
chemical  substances  would  not  meet 
EPA's  regulatory  objectives. 

(2)  Regulate  benzidine-based 
chemical  substances  under  section  6  of 
TSCA.  EPA  may  regulate  imder  section 
6  if  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture, 
importation,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixttire 
"presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  A  finding  of 
unreasonable  risk  indicates  a 
determination  that  the  reduction  of 
health  or  environmental  risk  resulting 
from  a  potential  regulation  outweighs 
the  regulatory  burden  to  society. 

In  the  case  of  this  proposed  rule,  EPA 
decided  that  a  SNUR  was  more 
appropriate  than  a  section  6  rule 
because  there  are  currently  no  ongoing 
uses  of  concern  to  justify  a  section  6 
ban.  EPA's  concerns  are  for  potential 
future  uses,  and  the  notification  which 
would  be  required  by  this  proposed 


SNUR,  when  final,  would  be  sufficient 
to  allow  the  Agency  make  the  decisions 
necessary  to  protect  against  such  uses. 

Vm.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Effective  Date  of 
the  Final  Rule 

EPA  beheves  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begun  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing, 
rather  than  new,  as  of  the  effective  date, 
it  would  be  difficult  for  EPA  to  establish 
SNUR  notice  requirements,  because  any 
person  could  defeat  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  final,  arguing 
that  the  use  was  no  longer  new. 

Persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  the  listed  benzidine-based  chemical 
substances  for  any  significant  new  use 
Usted  in  this  proposed  rule  between 
proposal  and  the  effiective  date  of  the 
SNUR  must  cease  that  activity  before 
the  effective  date  of  the  rule.  To  resume 
their  activitiesr  these  persons  would 
have  to  comply  with  all  apphcable 
SNUR  notice  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires.  If, 
however,  persons  who  begin 
commercial  manufacture,  importation, 
or  processing  of  the  chemical  substances 
between  proposal  and  the  effiective  date 
of  the  ShfUR  meet  the  conditions  of 
advance  compliance  as  codified  at 
§  721.45(h),  those  persons  will  be 
considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities. 

IX.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  SNUN.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them. 

However,  in  view  of  the  potential 
health  risks  that  may  be  posed  by  a 
significant  new  use  of  the  listed 
benzidine-based  chemical  substances, 
EPA  suggests  potential  SNUR  notice 
submitters  conduct  tests  that  would 
permit  a  reasoned  evaluation  of  risks 
posed  by  these  chemical  substances 
when  utilized  for  an  intended  use.  EPA 
currently  beheves  that  the  results  of  the 
following  tests  could  adequately 
characterize  possible  health  and 
environmental  effects  of  the  chemical 
substances:  Cancer  bioassays, 
metabolism  testing,  and  tests  for 


environmental  fate  and  ecotoxidty. 
However,  these  studies  may  not  be  the 
only  means  of  identifying  potential 
risks.  SNUR  notices  submitted  without 
accompanying  test  data  may  increase 
the  likelihood  that  EPA  would  take 
action  under  TSCA  section  5(e). 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  chemical 
substances.  As  part  of  this  optional 
prenotice  consultation,  EPA  will  discuss 
the  test  data  it  believes  necessary  to 
evaluate  a  significant  new  use  of  the 
chemical  substances.  Test  data  should 
be  developed  according  to  TSCA  Good 
Laboratory  Practice  Standards  at  40  CFR 
part  792.  Failure  to  do  so  may  lead  EPA 
to  find  such  data  to  be  insufficient  to 
reasonably  eveduate  the  health  or 
environmental  effects  of  the  chemical 
substances. 

EPA  urges  SNUN  submitters  to 
provide  detailed  information  on  human 
exposure  or  environmental  release  that 
may  result  from  the  significant  new  use 
of  the  Usted  benzidine-based  chemical 
substances.  In  addition,  EPA  encourages 
persons  to  submit  information  on 
potential  benefits  of  the  chemical 
substances  and  information  on  risks 
posed  by  the  chemical  substances 
compared  to  risks  posed  by  potential 
substitutes. 

X.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUR  reporting 
requirements  for  benzidine-based 
chemical  substances  listed  in  this 
proposed  nile.  While  there  is  no  precise 
way  to  calculate  the  total  annual  cost  of 
compliance  with  this  proposed  rule, 
EPA  estimates  that  the  reporting  cost  for 
submitting  a  SNUN  ranges  from  $7,198 
to  $8,170.  including  a  $2,500  user  fee. 
EPA  beheves  that  there  will  be  few,  if 
any.  SNUNs  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovations,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 
The  Agency's  economic  analysis  is 
available  in  the  public  record  for  this 
proposed  rule  (OPPTS-50617). 

XI.  Comments  Containing  Confidential 
Business  Information 

All  comments  will  be  placed  in  the 
public  record  unless  the  commenter 
claims  that  they  contain  CBI,  and  the 
comments  are  clearly  labeled  as 
containing  claimed  CBI  when  they  are 
submitted.  Because  of  the  need  to 
expedite  this  process,  CBI  claims  should 
be  accompanied  by  comments 
substantiating  the  claim,  as  described  in 
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40  CFR  2.204(e)(4).  While  a  part  of  the 
record,  CBI  comments  will  be  treated  in 
accordance  with  40  CFR  part  2.  A 
sanitized  version  of  all  CBI  comments 
should  l>e  submitted  to  EPA,  in 
triphcate,  for  the  pubhc  file. 

It  is  the  responsibiUty  of  the 

commenter  to  comply  with  40  CFR  part 
2  so  that  all  materials  claimed  as 
confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to, 
clearly  indicating  on  the  face  of  the 
comment  (as  weU  as  on  any  associated 
correspondence)  that  information 
claimed  to  be  CBI  is  included,  or 
marking  "Confidential."  "TSCA  CBI," 
or  similar  designation  on  the  face  of 
each  document  or  attachment  in  the 
comment  which  contains  the  claimed 
CBI.  Comments  not  claimed  as 
confidential  at  the  time  of  submission  or 
not  clearly  labeled  as  containing  CBI 
will  be  placed  in  the  public  file.  EPA 
will  consider  the  failure  to  clearly 
identify  the  claimed  confidential  status 
on  the  face  of  the  comment  as  a  waiver 
of  any  such  claim  and  will  make  such 
information  available  to  the  public 
without  further  notice  to  the  commenter 
or  business. 

Xn.  Rulemaking  Record 

A  record  has  been  established  for  this 
rulemaking  under  docket  nxunber 
OPPTS-50617  (including  comments  and 
data  submitted  electronically  as 
described  below).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  the  proposed 
rule. 

A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fitim  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

Dcic@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 


The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation  of  the  final 
rule.  A  pubUc  version  of  this  record 
containing  nonconfidential  materials  is 
available  for  reviewing  and  copying 
from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
the  TSCA  Nonconfidential  Information 
Center  (NQC),  located  in  Rm,  E-G099. 
401  M  St.,  SW.,  Washington,  DC. 
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XTV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  likely  to  result  in  a  rule: 

(1)  Having  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
pubhc  health  or  safety,  or  State,  local  or 
tribal  governments  or  commimities  (also 
referred  to  as  "economically 
significant"). 

(2)  Creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency. 

(3)  Materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipient  thereof. 

(4)  Raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act 
(RFA)  5  U.S.C.  601-612,  EPA  is  required 
to  consider  whether  a  regulatory  action 
will  have  an  impact  on  small  entities.  If 
the  Administrator  certifies  that  the  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
then  the  RFA  does  not  require  the  EPA 
to  prepare  an  initial  regulatory 
flexibiUty  analysis  (5  U.S.C.  605(b)). 
Under  EPA  poUcy,  however,  when  a 
proposed  rule  would  have  any  adverse 
economic  impact  on  any  number  of 
small  entities,  then  EPA  will  conduct  an 
initial  regulatory  flexibiUty  analysis  that 
contains  an  appropriate  level  of  detail. 
(Habicht,  memorandum:  Revised 
Guidelines  for  Implementing  the 
Regulatory  FlexibiUty  Act,  EPA,  Office 
of  the  Administrator,  April  9, 1992). 
EPA  has  determined  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  smaU  businesses,  but  it  may  have 
some,  minimal,  impact  in  the  future. 

Consequently.  EPA  has  analyzed  the 
impact  of  the  proposed  rule  on  smaU 
entities  based  upon  the  criteria  in  the 
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Regulatoiy  Flexibility  Act.  In  the 
SUMMARY  unit  of  this  preamble,  EPA 
describes  reasons  why  it  is  considering 
taking  the  proposed  action  and  the 
objectives  of,  and  legal  basis  for,  the 
proposed  SNUR.  This  SNUR  would 
apply  to  any  small  or  large  business  that 
may  wish  to  engage  in  the  significant 
new  use  described  in  the  proposed  rule. 
It  appears  that  no  small  or  large 
businesses  are  currently  engaged  in 
activity  that  is  the  subject  of  this 
proposed  rule.  Although  there  may  be 
some  small  businesses  that  may  decide 
to  conduct  such  activities  in  the  future, 
it  is  not  possible  at  this  time  to 
determine  for  certain  how  many,  if  any, 
there  may  be.  Based  upon  past 
experiences,  EPA  expects  to  receive  few, 
if  any,  SNUNs  from  either  small  or  large 
businesses  in  response  to  this  proposed 
SNUR.  As  of  September  1992,  the 
Agency  had  received  no  SNUNs  in 
response  to  any  SNURs  promulgated  by 
EPA  in  the  past.  Unit  XlV.C  and  the 
Economic  Analysis  to  support  this 
SNUR  (docket  number  OPPTS-50617) 
describe  the  reporting  and  other 
requirements  of  this  proposed  rule  and 
the  costs  of  compliance.  There  are  no 
existing  Federal  rules  that  may 
dupUcate,  overlap,  or  conflict  with  this 
proposal.  Finally  there  are  no  significant 
alternatives  to  this  proposed  rule  that 
minimize  economic  impacts  on  small 
businesses  and  accomplish  the  statutory 
objective  of  insiuing  that  EPA  has  an 
opportunity  to  review  and  evaluate  the 
risks  associated  with  a  new  use  to 
determine  whether  further  regulatory 
activity  is  necessary. 

C.  Unfunded  Mandate  Reform  Act 

EPA  has  determined  that  this 
proposed  rule  does  not  contain 


regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  and  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiues  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Thus  this  proposed  rule 
is  not  subject  to  the  requirements  of 
sections  202,  203,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Uw  104-4). 

D.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  proposed  rule  imder  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  and  has  assigned 
OMB  control  number  2070-0038.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  94 
to  113  hours  per  response,  with  an 
average  of  103  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Qiief,  Information  Policy  Branch  (2131), 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460; 
and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  cm  the  information 
requiremmts  contained  in  this  proposal. 


List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Reporting  and 
rcordkeeping  requirements.  Significant 
new  uses. 

Dated:  August  23, 1995. 

Qiaries  M.  Auer. 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Anthoritjr:  15  U.S.C  2604.  2607,  and 
2625(e). 

2.  By  adding  new  §  721.1660  to 
subpart  E  to  read  as  follows: 

§721.1660    BenzMlne-bSMd  chemical 
sut>stances. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  Benzidine-based  chemical 
substances,  which  shall  be  defined  as 
any  chemical  substances  that  are  hsted 
in  Table  1.  imder  paragraph  (b)  of  this 
section,  are  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are:  Any 
use  other  than:  As  a  reagent  to  test  for 
hydrogen  peroxide  in  milk,  as  a  reagent 
to  test  for  hydrogen  sulfete,  hydrogen 
cyanide,  and  nicotine,  as  a  stain  in 
microscopy,  and  as  a  reagent  for 
detecting  blood. 

(b)  List  of  substances.  The  following 
Table  1.  lists  the  benzidine-based 
substances  covered  by  this  section. 
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Table  l  .—Benzidine-based  Chemical  Substances 


Chemical  name 


C.l.  Number 


CAS  Number 


Chemical  name 


C.l.  Number 


CAS  Number 


Acid  Red  85 

Benzidirte 

BenzidineNi2+  

BenzidineHCL 

Benzidine2HCL „. 

Benzidine2HF 

Benzidine2HI 

Benzidine-HDAC  

C.l.  Aad  Black  66 

C.l.  Acid  Black  69 

C.l.  Acid  Black  70 

C.l.  Acid  Black  94 

C.l.  Acid  Red  323  

C.l.  Brown  165 

C.l.  Direct  Black  1 1 

C.l.  Direct  Black  14 

C.l.  Direct  Black  15 

C.l.  Direct  Black  27 

C.l.  Direct  Biack  29 

C.l.  Direct  Black  34 

C.l.  Direct  Black  40 

C.l.  Direct  Black  41  

C.l.  Direct  Black  83 

C.l.  Direct  Biack  100  ... 
C.l.  Direct  Black  131  ... 

C.l.  Direct  Blue  1 1  

C.l.  Direct  Blue  16 

C.l.  Direct  Blue  19  

C.l.  Direct  Blue  38  

C.l.  Direct  Blue  42  

C.l.  Direct  Blue  43  

C.l.  Direct  Blue  48  

C.l.  Direct  Blue  49  

C.l.  Direct  Blue  51  

C.l.  Direct  Blue  58  

C.l.  Direct  Blue  64  

C.l.  Direct  Blue  131  .... 

C.l.  Direct  Blue  177  .... 

C.l.  Direct  Blue  230  .... 

C.l.  Direct  Brown  5  

C.l.  Direct  Brown  7  

C.l.  Direct  Brown  13  ... 

C.l.  Direct  Brown  14  ... 

C.l.  Direct  Brown  17  ... 

C.l.  Direct  Brown  20  ... 

C.l.  Direct  Brown  21  .., 

C.l.  Direct  Brown  24  ... 

C.l.  Direct  Brown  25  .. 

C.l.  Direct  Brown  26  .. 

C.l.  Direct  Brown  27  .. 

C.l.  Direct  Brown  33  .. 

C.l.  Direct  Brown  39  .. 

C.l.  Direct  Brown  43  .. 

C.l.  Direct  Brown  46  .. 

C.l.  Direct  Brown  51  .. 

C.l.  Direct  Brown  54  .. 

C.l.  Direct  Brown  56  .. 

C.l.  Direct  Brown  57  .. 

C.l.  Direct  Brown  58  .. 

C.L  Direct  Brown  60  .. 

C.L  Direct  Brown  61  .. 

C.l.  Direct  Brown  62  .. 

C.l.  Direct  Brown  68  .. 

C.l.  Direct  Brown  70  .. 

C.l.  Direct  Brown  73  .. 

C.l.  Direct  Brown  75  .. 

C.l.  Direct  Brown  79  .. 

C.l.  Direct  Brown  86  .. 

C.l.  Direct  Br6wn  101 

C.l.  Direct  Brown  138 

C.l.  Direct  Brown  151 

C.l.  Direct  Brown  159 

C.l.  Direct  Brown  171 

C.l.  Direct  Brown  173 

C.l.  Direct  Brown  175 


22245 
n/a 
n/a 
n/a 
n/a 
n/a 
iVa 
r^a 
30275 
30260 
30355 
30336 
22238 
22045 
30240 
30345 
22620 
31810 
22580 
35075 
31760 
30260 
31850 
35415 
30270 
30350 
22475 
22485 
30090 
22505 
30205 
22565 
22540 
30340 
22490 
22595 
35085 
22625 
22455 
30135 
30035 
35710 
35715 
30100 
30060 
30155 
31700 
36030 
31730 
31725 
35520 
35060 
35700 
31785 
31710 
31735 
22040 
31705 
22340 
22325 
30055 
31720 
30125 
35530 
35535 
30325 
30050 
22030 
31740 
30070 
31685 
31755 
30040 
30165 
30150 


3567-65-5 
92-87-5 
67632-50-2 
75752-1  &-7 
531-85-1 
41766-73-8 
75534-79-1 
52754-64-0 
6360-59-4- 
6486-53-9 
8005-88-7 
6358-80-1 
6358-34-6 
6486-32-4 
6486-62-8 
4656-30-8 
6426-75-1 
6360-39-0 
3626-23-1 
6473-08-1 
6449-81-6 
6486-53-9 
6837-80-5 
6358-73-2 
6486-54-0 
6451-04-3 
6426-66-0 
6426-6ft-2 
1324-83-0 
6426-71-7 
7273-59-8 
6459-89-8 
6426-73-9 
6360-65-2 
6426-69-3 
6426-74-0 
6661-39-8 
6426-76-2 
6527-65-7 
6844-77-5 
6837-86-1 
8003-82-6 
8002-97-9 
6661-48-9 
1324-67-0 
6442-05-3 
8003-74-5 
33363-87-0 
8003-55-2 
6360-29-8 
1324-87-4 
6473-06-9 
6471-44-9 
8003-51-8 
4623-91-0 
8003-50-7 
6486-31-3 
6360-28-7 
6426-59-1 
6426-57-9 
6505-33-5 
8003-56-3 
6449-85-0 
6428-42-8 
6428-43-9 
1324-84-1 
6483-77-8 
6486-30-0 
8626-29-7 
6449-84-9 
10130-38-8 
10214-11-6 
Unknown 
6826-64-8 
6528-58-1 


C.l.  Direct  Brown  190  .. 
C.l.  Direct  Brown  215  .. 

C.l.  Direct  Green  7 

C.l.  Direct  Green  8 

C.l.  Direct  Green  9 

C.l.  Direct  Green  10 

C.l.  Direct  Green  12 

C.l.  Direct  Green  19 

C.l.  Direct  Green  21  

C.l.  Direct  Green  22 

C.l.  Direct  Green  39 

C.l.  Direct  Green  58 

C.l.  Direct  Green  60 

C.l.  Direct  Orange  25  ... 
CI.  Direct  Orange  2  ..... 
C.l.  Direct  Orange  33  .. 
C.l.  Direct  Orange  43  .. 
C.l.  Direct  Orange  102 

C.l.  Direct  Red  10 

C.l.  Direct  Red  13 

C.l.  Direct  Red  17  . 

C.l.  Direct  Red  18 » 

C.l.  Direct  Red  29 

C.l.  Direct  Red  33  

C.l.  Direct  Red  42 

C.l.  Direct  Red  43 

C.l.  Direct  Red  44 

C.l.  Direct  Red  52 

C.l.  Direct  Red  53  

C.l.  Direct  Red  59  

C.l.  Direct  Red  60 

C.l.  Direct  Red  74  •. 

C.l.  Direct  Red  84  

C.l.  Direct  Vkjiet  3 

C.l.  Direct  Violet  4 

C.l.  Direct  Violet  12 

C.l.  Direct  Violet  17 

C.l.  Direct  Violet  27 

C.l.  Direct  Viotet  36 

C.l.  Direct  Vk>let  38 

C.l.  Direct  Violet  42  ..... 
C.l.  Direct  Vk)tet  43 

C.l.  Direct  Vk)let  45  ..... 

C.l.  Direct  Violet  85  .... 

C.l.  Direct  Vk>let  88  .... 

C.L  Direct  Yeltow  1  .... 

C.l.  Direct  Yelk>w  20  .. 

C.l.  Direct  Yeltow  24  .. 

Direct  Black  4 

Direct  Black  38 

Direct  Blue  2  

Direct  Blue  6  . 

Direct  Brown  1  

Direct  Brown  1 .2  _. 

Direct  Brown  2  

Direct  Brown  6  

Direct  Brown  31  

Direct  Brown  59  

Direct  Brown  74  

Direct  Brown  95  

Direct  Brown  154  

Direct  Green  1   

Direct  Green  6  ~ 

Direct  Green  8  

Direct  Orange  1  


Direct  Orange  8 

Direct  Red  1  

Direct  Red  28  .... 
Direct  Red  37  .... 
Direct  Violet  1  ... 
Direct  Violet  22  . 


31750 
35720 
30330 
30315 
30310 
30285 
30290 
30305 
31790 
31775 
30220 
30225 
22315 
22135 
22380 
22385 
22193 
22190 
22145 
22155 
22150 
22280 
22305 
22306 
22180 
22205 
22500 
22290 
22405 
22420 
22200 
22170 
22360 
22445 
22565 
22550 
22465 
22460 
22470 
22630 
22450 
22440 
22510 
22520 
22046 
22250 
22410 
22010 
30245 
30235 
22590 
22610 
30045 
30110 
22311 
30140 
35660 
22345 
36300 
30145 
30120 
30280 
30295 
30315 
Mixture 
22370 
22375 
22430 
22130 
22310 
22120 
22240 
22570 
22480 


UnkTKJwn 
83606-72-8 
6380-64-1 
5422-17-3 
6360-62-9 
6360-61-8 
6486-65-1 
6486-58-4 
8003-52-9 
6860-33-4 
6360-57-2 
110736-26-7 
6426-56-8 
6486-43-7 
8005-97-8 
13190-99-3 
Unknown 
6528-39-8 
2427-70-1 
1937-35-6 
2769-07-5 
6548-26-1 
6426-54-6 
6253-15-2 
6548-39-6 
6486-50-6 
2302-97-8 
6797-93-9 
6375-58-2 
6655-94-3 
6486-49-3 
8003-75-6 
6459-86-5 
6507-83-1 
6472-95-3 
2429-75-6  ; 
6426-65-4 
6426-64-8 
6472-94-2 
6426-77-3 
6459-88-7 
6426-63-7 
6426-72-8 
6507-84-2 
6358-33-4 
6472-91-9 
6426-62-6 
6486-29-9 
2429-83-6 
1937-37-7 
2425-73-4 
2602-46-2 
3811-71-0 
2586-56-5 
2429-82-5 
2883-80-3 
2429-81-4 
3476-90-2 
8014-71-3 
16071-86-6 
6360-54-9 
3626-28-6 
4335-09-6 
5422-17-3 
54579-28-1 
6459-87-6 
13164-93-7 
6472-93-1 
2429-79-0 
2429-84-7 
573-58-0 
3530-19-6 
2586-60-9 
6426-67-1 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  514 
[Doctet  No.  96-13] 

Automated  Tariff  Rling  and 
Information  System 

AQENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  Hie  Federal  Maritime 
Coimnission  ("Commission"  or  "FMC") 
proposes  to  amend  its  rules  pertaining 
to  the  Automated  Tariff  Filing  and 
Information  System  ("ATFI")  to  clarify 
that  no  individual  may  file  or  retrieve 
ATFI  data  until  be  or  she  submits  a  User 
Registration  Form  and  supporting 
documents,  together  with  the  proper  fee, 
to  the  Commission  and  receives  a  logon 
ID  and  password.  The  proposed  rule 
also  makes  it  clear  that  this  requirement 
caimot  be  circiunvented  by  sharing, 
loaning  or  using  logon  IDs  or  passwords 
assigned  to  others.  The  Commission  also 
proposes  to  amend  its  rules  to  permit 
the  on-line  downloading  of  daily 
subscriber  data.  Subscribers  may  request 
daily  updates  on  tape  provided  by  them 
in  those  instances  where  on-line 
downloading  is  not  cost-effective.  Full 
database  tapes,  weekly  update  tapes, 
and  monthly  update  tapes  would  no 
longer  be  provided. 

DATES:  Comments  must  be  submitted  on 
or  before  September  19, 1995. 
ADDRESSES:  Comments  (original  and  15 
copies)  to:  Joseph  C.  Polking,  Secretary, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW.,  Washington, 
DC  20573 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  J.  Spencer,  Director.  Office  of 
Information  Resources  Management, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW..  Washington, 
DC  20573,  (202)  523-5835 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  tariff  filing  rules  at  46 
CFR  514.8(f)(1)  provide  that  the  ATH 
logon  IDs  and  passwords  are  issued  to 
individual  users.  Despite  this  provision. 


them  have  been  niunerous  instances  of 
logon  IDs  or  passwords  being  shared 
with,  loaned  to  or  used  by  others.  The 
Commission  proposes  to  amend  §  514.8 
to  clarify  that  no  individual  may  file  or 
retrieve  ATFI  data  imtil  he  or  she 
submits  a  User  Registration  Form  and 
supporting  dociunents,  together  with 
the  proper  fee.  to  the  Commission  and 
receives  a  logon  ID  and  password.  The 
proposed  rule  also  makes  it  clear  that 
this  requirement  can  not  be 
circiunvented  by  sharing,  loaning  or 
using  logon  IDs  or  passwords  assigned 
to  others. 

Additionally,  given  the  Conunission's 
reduced  level  of  funding,  it  is  no  longer 
feasible  for  the  Commission  to  provide 
full  database  tapes,  weekly  update  tapes 
and  monthly  update  tapes.  As  an 
alternative,  the  Commission  proposes  to 
implement  the  capability  for  on-line 
downloading  of  daily  subscriber  data. 
Subscribers  may  request  daily  updates 
on  tape  provided  by  them  in  those 
instances  where  on-line  downloading  is 
not  cost-effective.  The  user  fee  for  each 
dailv  update  is  $61. 

Tne  Commission  certifies  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizaticmal 
units,  and  small  governmental 
jiuisdictions.  The  Commission 
recognizes  that  these  proposed  revisions 
may  have  some  impact  on  the  shipping 
industry,  but  not  of  the  magnitude  that 
would  be  contrary  to  the  requirements 
of  the  Regulatory  Flexibility  Act. 

The  proposed  rule  does  not  contain 
any  collection  of  information 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980,  as 
amended.  Therefore,  Office  of 
Management  and  Budget  review  is  not 
required. 

List  of  Subjects  in  46  CFR  Part  514 

Freight,  Harbors,  Maritime  carriers, 
and  Reporting  and  record  keeping 
requirements. 


Part  514  of  Title  46  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  514-{AMENDED] 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Audiority:  5  U.S.C.  552  and  553:  31  U.S.Q 
9701;  46  U.S.C.  app.  804,  812,  814-61 7(a), 
820.  833a,  841a,  843.  844.  845.  84Sa,  845b, 
847, 1702-1712, 1714-1716, 1718, 1721.  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92, 103 
Stat  601. 

Sut)part  C— Form,  Content  and  Use  of 
Tariff  Data 

2.  In  §  514.8,  paragraph  (f)  is  revised 
to  read  as  follows: 

§514.8    Elwlronic  FHing. 


(f)  Password  and  User  ID.  (1)  System 
Identifications  ("IDs")  for  either  filing  or 
retrieval  logon  and  initial  password 
assignments  are  obtained  by  submitting 
the  User  Registration  Form  (exhibit  1  to 
this  part),  along  with  the  proper  fee 
under  §  514.21  and  other  necessary 
dociunents  prescribed  by  §  514.4(d)  of 
this  part,  to  BTCL.  A  separate  User 
Registration  Form  is  required  for  each 
individual  that  will  access  ATFI. 

(2)  Logon  IDs  and  passwords  may  not 
be  shared  with  or  loaned  to  or  used  by 
any  individual  other  than  the  individual 
registrant.  The  Commission  reserves  the 
ri^t  to  disable  any  logon  ID  that  is 
shared  with,  loaned  to  or  used  by 
parties  other  than  the  registrant. 

(3)  Authority  for  organizational 
maintenance,  filing  or  retrieval  can  be 
transferred  by  submitting  an  amended 
registration  form  requesting  the 
assignment  of  a  new  logon  ID  and 
password  (see  §  514.(4)(d).  The  original 
logon  ID  will  be  canceled  when  a 
replacement  logon  ID  is  issued. 
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3.  In  §  514.20,  paragraph  (d)  is  revised 
to  read  as  follows: 

§514.20    Retrieval. 

•    1 1  *        •        •        * 

(d)  Batch  retrieval  through  database 
files.  Interested  parties  may  subscribe  to 
all  tariff  filings/updates  received  by  the 
Commission  on  a  daily  basis.  The  ATFI 
System  Administrator  will  create  a  daily 
subscriber  data  update  file  which  will 
be  accessible  to  subscribers  who  have 
prepaid  the  fees  for  daily  updates.  The 
daily  updates  subscriber  will  access  the 
ATFI  system  to  on-line  download  the 
tariff  updates  received  during  the 
previous  workday  and  any  intervening 
weekend/hohdays,  as  well  as  any  tariff 
updates  created  by  the  Commission 
(e.g.,  suspensions,  rejections,  etc.). 
Subscribers  may  request  that  daily 
updates  be  forwarded  on  tape  (either  9 
track,  6250  bpi  or  8  mm  cartridge. 
Exabyte  8500  compatible)  when  the  file 
size  indicates  that  the  on-line  download 
option  is  not  cost-effective.  The 
Commission  may  also  send  selected 
daily  updates  by  first  class  mail  (or  as 
directed  by  subscribers  at  subscriber's 
expense)  or  make  updates  available  at 
the  ATFI  computer  center  when  the 
magnitude  of  the  file  size  indicates  that 
downloads  would  degrade  ATFI  access 
for  other  ATFI  user  functions.  The 
subscriber  is  responsible  for  insuring 
that  the  Commission  has  received 
sufficient  pre-paid  monies  before  the 
last  business  day  of  the  preceding 
month  in  order  to  subscribe  to  the  next 
month's  filings.  The  Commission  vidll 
terminate  the  download  capability  of 
any  accounts  in  arrears. 
***** 

4.  In  §  514.21,  paragraph  (j)  is  revised 
to  read  as  follows: 

§514.21    User  charges. 


(j)  Daily  Subscriber  Data  (§  514.20(d)). 
(1)  Persons  requesting  download  of 
daily  updates  must  pay  $61  per  daily 
update. 

(2)  Persons  requesting  daily  updates 
on  tape  must  supply  the  tapes  and  pay 
$61  per  daily  update. 
***** 

By  the  Commission. 
Joseph  C.  PoUdng, 

Secretary. 

[FR  Doc.  95-21547  Filed  8-29-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Doclcet  No.  95-139;  DA  95-1832] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission,  through  this 
action,  invites  conunents  on  its  proposal 
to  amend  its  rules  regarding  the  listing 
of  major  television  markets,  to  change 
the  designation  of  the  Raleigh-Durham- 
Goldsboro  television  market  to  include 
the  community  of  Fayetteville,  North 
Carolina.  This  action  is  taken  at  the 
request  of  Capital  Cities/ ABC,  Inc., 
licensee  of  television  station  WTVD-TV, 
channel  11,  Durham,  North  Carolina; 
Capitol  Broadcasting  Company,  Inc., 
licensee  of  television  station  WRAL-TV, 
channel  5,  Raleigh.  North  CaroUna; 
Delta  Broadcasting,  Inc.,  licensee  of 
television  station  WKFT-TV,  channel 
40,  Fayetteville,  North  Carolina;  FSF 
TV,  Inc.,  licensee  of  television  station 
WRDC-TV,  channel  28,  Durham,  North 
Carolina;  and  Paramount  Stations  Group 
of  Raleigh  Durham,  Inc.,  licensee  of 


television  station  WLFL-TV,  channel 
22,  Raleigh,  North  Carolina  and  it  is 
taken  to  test  the  proposal  for  market 
hyphenation  through  the  record 
established  based  on  comments  filed  by 
interested  parties. 

DATES:  Comments  are  due  on  or  before 
October  20, 1995,  and  reply  comments 
are  due  on  or  before  November  6, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Johnson,  Cable  Services 
Bureau,  (202)  416-0800. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CS  Docket  95- 
139,  adopted  August  15, 1995,  and 
released  August  29, 1995.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street  NW.. 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 1919  M  SU«et 
NW.,  Washington,  DC  20554. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  the 
petitioner,  proposed  to  amend  Section 
76.51  of  the  Rules  to  add  the  community 
of  Fayetteville  to  the  Raleigh-Durham- 
Goldsboro  television  market. 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  between 
the  existing  designated  communities 
and  the  community  proposed  to  be 
added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
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its  Gnde  B  signal  coverage  area;  (3)  the 
presence  (rf  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  maricet 
designati<m:  and  (4)  an  indication  of 
benefit  to  the  public  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Conunission  to  evaluate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hjrphenation  rule  to  delineate 
areas  where  stations  can  and  do,  both 
actually  and  loeically,  compete." 

3.  Based  on  me  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  the 
Commission  that  the  television  stations 
licensed  to  Raleigh,  Durham  and 
Goldsboro,  North  Carolina  do  compete 
throughout  much  of  the  proposed 
combined  market  area,  and  that 
sufficient  evidence  has  been  presented 
tending  to  demonstrate  commonality 
between  the  proposed  communities  to 
be  added  to  the  market  designation  and 
the  market  as  a  whole  that 
"hyphenation"  of  the  market  should  be 
proposed.  Moreover,  the  petitioners' 
proposal  appears  to  be  consistent  with 
the  Commission's  policies  regarding 
redesignation  of  a  hyphenated  television 
market.  Accordingly,  comment  is 
requested  on  the  proposed  addition  of 
Fayetteville  to  the  Raleigh-Diu"ham- 
Goldsboro,  North  Carolina  television 
market. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
cable  television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164.  5  U.S.C.  section 
601  et  seq.  (1981). 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 


in  the  Commissicm's  Rules.  See 
generally  47  CFR  §§  1.1202. 1.1203  and 
1.1206(a). 

Comment  Dates 

6.  Piusuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  October 
20. 1995.  and  reply  comments  on  or 
before  November  6, 1995.  All  relevant 
and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  diuing  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington.  DC  20554. 

7.  Accordingly,  this  action  is  taken  by 
the  Chief,  Cable  Services  Bureau, 
piusuant  to  authority  delegated  by 
§0.321  of  the  Conunission 's  rules. 

List  of  Subiects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

William  H.  Johmcn, 

Deputy  Chief.  Cable  Services  Bureau. 

(PR  Doc.  95-21491  Filed  8-29-95;  8:45  am] 

aiLLMQ  coot  tnt-w-u 


47  CFR  Part  95 

[Wr  Docket  No.  95-102;  FCC  95-261] 

To  Establish  a  Very  Short  Distance, 
Unlicensed,  Two-Way  Voice  Radio 
Service  in  the  Ultra  High  Frequency 
(UHF)  Portion  of  the  Radio  Spectrum 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUIMMARY:  The  Commission  has 
proposed  rules  to  establish  a  new 
personal  radio  service  that  would 
permit  individuals  a  very  short  distance, 
unlicensed,  two-way  voice  radio  service 
in  the  Ultra  High  Frequency  (UHF) 
portion  of  the  radio  spectnun.  This 
action  is  in  response  to  a  petition  for 
rule  making  from  the  Radio  Shack 
Division  of  Tandy  Corporation  (Tandy). 
Allowing  uses  of  the  radio  spectrum  in 


this  manner  would  meet  a  burgeoning 
pubhc  demand  for  an  affordable  and 
convenient  means  of  direct,  short-range, 
two-way  voice  communication  among 
small  groups  of  persons. 

DATES:  Comments  must  be  submitted  on 
or  before  October  2, 1995  and  reply 
comments  must  be  filed  on  or  before 
October  16, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  Cross  at  (202)  418-0680, 
Wireless  Telecommimications  Bureau. 
SUPPt-EMENTARY  MFORMATtON:  This  is  a 
sxunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
95-102,  FCC  95-261,  adopted  June  22, 
1995,  and  released  August  2, 1995.  The 
proposed  rules  are  at  the  end  of  this 
dociunent.  The  fiill  text  of  this  Notice  of 
Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  230, 1919  M  Sti^t.  N.W., 
Washington,  D.C.  The  complete  text 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  2100  M  Street.  Suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Initial  Regulatory  Flexibility  Analysis 

Reason  for  Action 

The  Commission  is  proposing  to 
amend  Part  95  of  its  rules  to  establish 
a  new  Family  Radio  Service  within  the 
CB  Radio  Service.  This  change  will 
provide  a  new  and  innovative 
communication  service  and  promote 
more  efficient  use  of  the  radio  spectrum. 

Objectives 

The  proposed  rules  will  encoiuage 
rapid  deployment  and  growth  of 
inexpensive  low  power  communications 
equipment  for  use  by  groups  in  which 
members  need  to  communicate  over 
short  distances. 

Legal  Basis 

The  proposed  action  is  authorized 
under  Sections  4(i),  303(b).  303(r),  and 
307(e)  of  the  Conununications  Act.  47 
U.S.C.  §§  154(i).  303(b).  303(r).  and 
307(e). 

Report,  Recordkeeping  and  Other 
Compliance  Requirements 

None. 

Federal  Rules  Which  Overlap.  Duplicate 
or  Conflict  With  These  Rules 

None. 
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Description.  Potential  Impact,  and 
Small  Entities  Involved 

The  proposed  rule  change  would 
benefit  individuals  by  allowing  them  to 
make  use  of  new  services,  and 
procedures  of  personal  communications 
equipment.  Most  users  are  expected  to 
be  members  of  groups  such  as  families 
that  desire  to  commxmicate  by  radio 
over  very  short  distances. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
with  the  Stated  effectives 

None. 
List  of  Subiects  in  47  CFR  Part  95 

Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Part  95  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

Part  95 — Personal  Radio  Services 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154,  303. 

I  2.  Subpart  B,  Sections  95.191  through 
95.194,  is  added  to  Part  95  to  read  as 
follows: 

Subpart  B— Family  Radio  Service  (FRS), 
Qeneral  Provision* 

o6Ct 

95.191  (FRS  Rule  1)  Eligibility  and 
responsibility. 

95.192  (FRS  Rule  2)  Authorized  locations. 

95.193  (FRS  Rule  3)  Types  of 
conununications. 

95. 1 94  (FRS  Rule  4)  FRS  units. 

Subpart  B — Family  Radio  Service 
(FRS) 

General  Provisions 

§95.191    (FRS  Rule  1)  Eligibility  and 
reeponaiblllty. 

(a)  Unless  you  are  a  representative  of 
a  foreign  government,  you  are 
authorized  by  this  rule  to  operate  an 
FCC  certified  FRS  unit  in  accordance 
with  the  rules  in  this  subpart.  No 
license  will  be  issued. 

(b)  You  are  responsible  for  all 
communications  that  you  make  with  the 
FRS  imit.  You  must  share  each  channel 
with  other  users.  No  channel  is 
available  for  the  private  or  exclusive  use 
of  any  entity. 

195.192    (FR8Rul*2)AutherizKi 
locations. 

(a)  Provided  that  you  comply  with 
these  rules,  you  are  authorized  to 
operate  an  FRS  unit: 


(1)  Within  or  over  any  area  of  the 
world  where  radio  services  are  regxilated 
by  the  FCC:  (this  area  includes  the  fifty 
United  States  and  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands 
(50  islets  and  cays),  American  Samoa 
(seven  islands),  the  Conunonwealth  of 
Northern  Marianne  Islands,  and  Guam 
Island)  or 

(2)  Within  or  over  any  other  area  of 
the  world,  except  within  or  over  the 
territorial  limits  of  areas  where  radio 
services  are  regulated  by  an  agency  of 
the  United  States  other  than  the  FCC  or 
any  foreign  government  (you  are  subject 
to  its  rules);  or 

(3)  Aboard  any  vessel  aircraft 
registered  in  the  United  States,  with  the 
permission  of  the  captain,  that  is  within 
or  over  any  area  of  the  world  where 
radio  services  are  regulated  by  the  FCC 
or  upon  or  over  international  waters;  or 

(4)  Aboard  any  imregistered  vessel  or 
aircraft  owned  or  operated  by  a  United 
States  citizen  or  company  that  is  within 
or  over  any  area  of  the  world  where 
radio  services  are  regulated  by  the  FCC 
or  upon  or  over  international  waters. 

(5)  You  must  operate  the  FRS  unit 
only  accordingly  to  any  applicable 
treaty  to  which  the  United  States  is  a 
party.  The  FCC  will  make  public  notice 
of  any  such  conditions. 

(b)  Your  use  of  an  FRS  unit  must  not 
cause  harmful  interference  to  a  FCC 
monitoring  facility.  Doing  so  could 
result  in  imposition  of  restrictions  upon 
the  operation  of  the  FRS  unit  within  0.8 
km  (0.5  mile)  of  the  facility  by  its 
Engineer-in-Charge.  (Geographical 
coordinates  of  the  facilities  that  require 
protection  are  Usted  in  §  0.121(c)  of  this 
chapter.) 

(c)  The  FCC  may  impose  additional 
restrictions  on  a  Fl^  station  if  the 
station  is  located  at  a  point  within  the 
National  Radio  Quiet  Zone  (an  area 
vtrithin  the  States  of  Maryland,  Virginia 
and  West  Virginia).  The  Zone  is  the  area 
bounded  by: 

(1)  39-15'  N.  on  the  North; 

(2)  78''30'  W.  on  the  East; 

(3)  37"'30'  N.  on  the  South;  and 

(4)  80'30'  W.  on  the  West. 

§95.193    (FFIS  Rule  3)  Types  of 
communications. 

(a)  You  may  use  an  FRS  unit  to 
conduct  two-way  voice  commimications 
with  another  person.  You  may  use  the 
FRS  imit  to  transmit  one-way 
commimications  only  to  establish 
conununications  with  another  person, 
send  an  emergency  message,  provide 
traveler  assistance,  make  a  voice  page, 
or  to  conduct  a  brief  test. 

(b)  The  FRS  unit  may  transmit  tones 
to  make  contact  or  to  continue 


conununications  with  a  particular  FRS 
unit.  If  the  tone  is  audible  (more  than 
300  Hertz),  it  must  last  no  longer  than 
15  seconds  at  one  time.  If  the  tone  is 
subaudible  (300  Hertz  or  less),  it  may  be 
transmitted  continuously  only  while 
you  are  talking. 

(c)  You  must  not  use  an  FRS  imit  in 
connection  with  any  activity  which  is 
against  federal,  state  or  local  law. 

(d)  You  must,  at  all  times  and  on  all 
channels,  give  priority  to  emergency 
commxmication  messages  concerning 
the  immediate  safety  of  life  or  the 
immediate  protection  of  property. 

(e)  No  FRS  luiit  may  be 
interconnected  to  the  public  switched 
telephone  network. 

§95.194    (FRS  Rule  4)  FRS  units. 

(a)  You  may  only  use  an  FCC  certified 
FRS  unit.  (You  can  identify  an  FCC 
certified  FRS  unit  by  the  label  placed  on 
it  by  the  mantifactiuer.) 

(b)  You  must  not  make,  or  have  made, 
any  internal  modification  to  an  FRS 
unit.  Any  internal  modification  cancels 
the  FCC  certification  and  voids  your 
authority  to  operate  the  unit  in  the  FRS. 

(c)  You  may  not  attach  any  antenna, 
power  amplifier,  or  other  apparatus  to 
an  FRS  xmit  that  has  not  been  FCC 
certified  as  part  of  that  FRS  unit.  There 
are  no  exceptidhs  to  this  rule  and 
attaching  any  such  apparatus  to  a  FRS 
imit  cancels  the  FCC  certification  and 
voids  everyone's  authority  to  operate 
the  unit  in  the  FRS. 

3.  Section  95.401  is  revised  to  read  as 
follows: 

§95.401    (CB  Rule  1)WhM  are  the  CKizww 
Band  Radio  Servieea? 

The  Citizens  Band  Radio  Services  are: 

(a)  The  Citizens  Band  (CB)  Radio 
Service — a  private,  two-way,  short- 
distance  voice  communications  service 
for  personal  or  business  activities  of  the 
general  public.  The  CB  Radio  Service 
may  also  be  used  for  voice  paging. 

(b)  The  Family  Radio  Service  (FRS)— 
a  private,  two-way,  very  short-distance 
voice  communications  service  for 
facilitating  family  and  group  activities* 
The  rules  for  this  service  are  contained 
in  subpart  B  of  this  part. 

4.  Section  95.601  is  revised  to  read  as 
follows: 

§  95.601    Basis  and  purpoee. 

These  rules  provide  the  technical 
standards  to  which  each  transmitter 
(apparatus  that  converts  electrical 
energy  received  from  a  source  into  RF 
(radio  frequency)  energy  capable  of 
being  radiated)  used  or  intended  to  be 
used  in  a  station  authorized  in  any  of 
the  Personal  Radio  Services  must 
comply.  They  also  provide  requirements 
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for  obtaining  type  acceptance  of  such 
transmitters.  The  Personal  Radio 
Services  are  the  CMRS  (General  Mobile 
Radio  Service),  the  Family  Radio 
Service  (FRS),  the  R/C  (Radio  Control 
Radio  Service),  and  the  CB  (Qtizens 
Band  Radio  Service).  For  operating 
rules,  see  subparts  A  through  D  of  this 
par  95. 

5.  Section  95.603  is  amended  by 
revising  the  heading  and  adding 
paragraph  (d)  to  read  as  follows: 

§  95.603    Type  acceptance  or  certification 
required. 

***** 

(d)  Each  FRS  unit  (a  transmitter  that 
operates  or  is  intended  to  operate  in  the 
FRS)  must  be  certified  for  use  in  the 
FRS  in  accordance  with  subpart  J  or  part 
2  of  this  chapter. 

6.  Section  95.605  is  revised  to  read  as 
follows: 

§  95.605    Type  acceptance  and  certification 
procedures. 

Any  entity  may  request  type 
acceptance  or  certification  for  its 
transmitter  in  one  of  the  Personal  Radio 
Services,  following  the  procedures  in 
part  2  of  this  chapter. 

7.  Sections  95.627  through  95.669  are 
redesignated  as  §§  95.62£^ through 


Transmitter 


GMRS 


FRS 


95.671  and  a  new  §  95.627  is  added  to 
read  as  follows: 

§95.627    FRS  unit  channel  frequencies. 

(a)  The  FRS  unit  channel  frequencies 
are: 


Channel  No. 

(MHz) 

1  

462  5625 

2 

462Sfi7S 

3 „„... 

462  6125 

4 

462  6375 

5 

462  6625 

6 „_ 

462  6875 

7 

462  7125 

8 

467  5625 

9 

467  5875 

10....„ 

11 

12 

13 

467.6125 
467.6375 
467.6625 
467  6875 

14 

467  7125 

(b)  Each  FRS  unit  must  be  maintained 
within  a  frequency  tolerance  of 
0.0005%. 

8.  Newly  designated  95.629  is 
amended  by  revising  paragraph  (b), 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f)  respectively,  apd 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§95.629    Emission  types. 

***** 


(b)  An  R/C  transmitter  may  transmit 
any  appropriate  non-voice  emission 
which  meets  the  emission  limitations  of 
§95.633. 

*        *        •        •        • 

(d)  An  FRS  imit  may  transmit  only 
emission  type  F3E.  A  non-voice 
emission  is  limited  to  selective  calling 
or  tone-operated  squelch  tones  to 
establish  or  continue  voice 
commimications. 
***** 

9.  Newly  designated  §  95.631  is 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§95.631    Emission  bandwidth. 

***** 

(c)  The  authorized  bandwidth  for 
emission  type  F3E  transmitted  by  a  FRS 
imit  is  12.5  kHz. 

10.  Newly  designated  §  95.633  is 
amended  by  revising  paragraph  (b) 
introductory  text  and  the  table 
immediately  following  it  to  read  as 
follows: 

§95.633    Unwanted  radiation. 

***** 

(b)  The  power  of  each  unwanted 
emission  shall  be  less  than  TP  as 
specified  in  the  applicable  paragraph: 


Emission  type 


AID,  A3E,  FID,  GID,  F3E,  G3E  with  filtering  

AID,  A3E.  FID,  GID,  F3E,  Q3E  without  filtering  

HID,  J1D,  RID.  H3E,  J3E,  R3E  

F3E  with  filtering  

-    Note:  RItering  refers  to  the  requirement  in  §  95.635(b) 


Applicable  para- 
graphs 


(1).  (3),  (7) 
(5).  (6),  (7) 
(2).  (4),  (7) 
(1).  (3),  (7) 


R/C: 


27  MHz  band  ..... 
72-76  MHz  band 

CB  


As  specified  in  §  95.629(b) 

As  specified  In  §  95.629(b) -....l.""!.!""""""..!" 

AID,  A3E 

HID,  J1D,  RID,  H3E,  J3E,  R3E  ".!ZZZ!!Z.ZZ! 

A1D,  A3E  type  accepted  before  September  10, 1976 

HID,  J1D,  RID,  H3E,  J3E,  R3E  type  accepted  before  September  10, 1986 


(1).  (3).  (7) 
(1).  (3).  (7) 
(10)  (11),  (12) 
(1),  (3),  (8),  (9) 
(2),  (4),  (8),  (9) 
(1)  (3).  (7) 
(2),  (4),  (7) 


ilotel:*  •  * 
Note  2:  •   *   * 

***** 

11.  Newly  designated  §  95.635  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§95.635    Modulation  standards. 

(a)  A  GMRS  transmitter  that  transmits 
emission  types  FlD,  GlD.  or  G3E  must 
not  exceed  a  peak  frequency  deviation 
of  plus  or  minus  5  kHz.  An  FRS  imit  or 
a  GMRS  transmitter  that  transmits 
emission  type  F3E  must  not  exceed  a 


peak  frequency  deviation  of  plus  or 
minus  5  kHz. 


12.  Newly  designated  §  95.637  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§95.637    Maximum  transmitter  powsr. 

»        *        •        »        * 

(d)  No  FRS  unit,  under  any  condition 
of  modulation,  shall  exceed  0.500  W 
Carrier  power  (average  TP  during  one 
unmodulated  RF  cycle)  when 
transmitting  emission  type  F3E. 


13.  Newly  designated  §  95.645  is 
revised  to  read  as  follows: 

§95.645    FRS  unit  and  R/C  transmntar 
antennas. 

The  antenna  of  each  FRS  imit,  and  the 
antenna  of  each  R/C  station  transmitting 
in  the  72-76  MHz  band,  must  be  an 
integral  part  of  the  transmitter.  The 
antenna  must  have  no  gain  (as 
compared  to  a  half-wave  dipole)  and 
must  be  vertically  polarized. 

14.  Newly  designated  §  95.647  is 
revised  to  read  as  follows: 
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§96.647   Power  capability. 

No  CB  or  R/C  station  transmitter  or 
FRS  unit  shall  incorporate  provisions 
for  increasing  its  transmitter  power  to 
any  level  in  excess  of  the  limit  specified 
in  §95.637. 

15.  Newly  designated  §  95.649  is 
revised  to  read  as  follows: 

§95.648    Crystal  CQpttrol  raqulrad. 

All  transmitters  used  in  the  Personal 
Radio  Services  must  be  crystal 
controlled,  except  an  R/C  station  that 
transmits  in  the  26-27  MHz  frequency 
band,  and  a  FRS  unit. 

16.  Appendix  1  to  subpart  E  is 
amended  by  adding  the  definition  for 
"FRS",  in  alphabetical  order,  to  read  as 
follows: 

AppeiMflx  1  to  Sul}part  E— Qlossary  of 


Tanns 

|i  ■ 


•       •       • 

FRS.  Family  Radio  Service. 

•        •        •        *        • 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
Amendments  to  Bylaws 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  revised  bylaws. 

SUMMARY:  The  Board  of  Directors  of  the 
Rural  Telephone  Bank  CBank)  adopted 
amendments  on  August  11, 1995,  to  the 
bylaws  of  the  Bank.  The  bylaw 
amendments  adopted  will: 

1.  Modify  the  election  procedures  to 
allow  for  other  than  secret  balloting  so 
that  stockholders  may  vote  by  facsimile 
(Bylaw  Sec.  4.3(a)  and  (b).  4.4(a),  4.4(d)); 

2.  Change  the  date  regular 
stockholders'  meetings  are  held  (Bylaw 
Sec.  3.1); 

3.  Substitute  Riu«l  Utilities  Service  or 
RUS  for  Rural  Electrification 
Administration  or  REA  (Bylaw  Sec. 
2.2(a),  2.8.  4.2.  6.9);  and 

4.  Update  text  to  read  gender  neutral 
(Bylaw  Sec.  2.4,  3.7(b),  4.4(e),  4.5,  4.6.    . 
5.3,  6.2,  6.5,  6.5(g).  6.6.  6.6(g),  ©.7,  7.1). 
EFFECTIVE  DATE:  This  action  was 
effective  August  11. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Peters,  Assistant  Governor,  Rural 
Telephone  Bank,  Room  4056,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington.  DC.  20250, 
telephone  (202)  720-9554. 
The  bylaws  as  revised  follow: 
By  laws  of  Rural  Telephone  Bank 
with  amendments  adopted  through 
August  11, 1995. 

Article  I — Name,  Organization, 
Purposes  and  Location 

,  Sec.  1.1    Name,  Organization,  and 
Purposes.  The  name  of  the  body 
corporate  by  and  for  which  these  bylaws 
are  adopted  is  Rural  Telephone  Bank 
(hereinafter  called  the  "Bank").  It  is  an 
agency  and  instrumentality  of  the 
United  States,  established  by  the  Act  of 
May  7, 1971.  85  Stat.  29,  7  U.S.C.  931- 
950(b),  (hereinafter  called  the  "Act"). 


for  the  general  purposes  of  obtaining  an 
adequate  supply  of  supplemental  funds 
to  the  extent  feasible  from  non-Federd 
sources,  to  utilize  said  funds  in  the 
making  of  loans  pursuant  to  the  Act. 
and  to  conduct  its  operations  to  the 
extent  practicable  on  a  self-sustaining 
basis. 

Sec.  1.2    Location  of  Offices.  The 
Bank  shall  have  an  office  in  the  District 
of  Colimibia,  and  additional  offices  at 
such  other  places  as  the  Governor,  with 
the  concurrence  of  the  Board  of 
Directors  of  the  Bank  (hereinafter  called 
the  "Board"),  may  from  time  to  time 
designate. 

Article  II — Capital  Stock  and  Special 
Fund  Equivalents 

Sec.  2. 1    Classes  of  Stock.  The  capital 
stock  of  the  Bank  shall  consist  of  thitte 
classes,  to  wit.  Class  A,  Class  B.  and 
Class  C. 

Sec.  2.2    Rights,  Powers,  Privileges 
and  Preferences  of  Each  Class  of  Stock. 
(a)  Class  A  stock  shall  have  a  par  value 
of  one  dollar  ($1.00)  per  share  and  shall 
be  issued  only  at  par  and  only  to  the 
Administrator  of  the  Rural  Utilities 
Service  (hereinafter  called  the 
"Administrator")  on  behalf  of  the 
United  States  for  capital  furnished  to 
the  Bank  by  the  United  States  as 
provided  in  section  406(a)  of  the  Act. 
and  shall  be  non-voting  stock.  Such 
stock  shall  be  entitled  to  a  cumulative 
retiuTi.  payable  from  the  Bank's  income, 
at  the  rate  of  two  per  centum  (2%)  per 
annimi.  Such  stodc  shall  be  redeemed 
and  retired  in  such  amounts  and  at  such 
times  as  provided  in  section  406(c)  of 
the  Act.  Upon  dissolution  or  liquidation 
of  the  Bank,  Class  A  stock  shall  be 
retired  at  pai  before  any  payment  is 
made  to  holders  of  Class  B  or  Class  C 
stock,  and  the  holder  of  Class  A  stock 
shall  be  entitled  to  share  pro  rata~with 
the  holders  of  Class  B  stock  then 
outstanding  in  the  surpluses  and 
contingency  reserves  remaining  after  the 
payment  of  all  the  Bank's  liabilities  and 
after  retirement  of  all  classes  of  stock  at 
par  as  provided  in  section  411  of  the 
Act.  Class  A  stock  shall  not  be 
transferable. 

(b)  Class  B  stock  shall  have  a  par 
value  of  one  dollar  ($1.00)  per  share, 
shall  be  issued  only  at  par,  shall  be  held 
only  by  the  recipients  of  loans  made 
imder  section  408  of  the  Act,  and  shall 
be  voting  stock.  No  dividends  shall  be 
payable  on  Class  B  stock,  but  the 
holders  thereof  shall  be  entitled  to 


patronage  refunds  in  Class  B  stock  as 
hereinafter  provided.  Prior  to 
dissolution  or  liquidation  of  the  Bank. 
Class  B  stock  may  be  redeemed  and 
retired  only  after  all  shares  of  Class  A 
stock  shall  have  been  redeemed  and 
retired:  Provided,  however,  That  the 
Board  may,  under  rules  of  general 
application  adopted  by  it  and  upon 
agreement  with  the  stockholder,  provide 
for  the  conversion  of  Class  B  stock  into 
Class  C  stock  upon  payment  of  emiounts 
owed  by  a  holder  of  Class  B  stock  to  the 
Bank  and  upon  surrender  of  sufficient 
shares  of  Class  B  stock,  supplemented 
by  cash  if  necessary,  to  equal  the  par 
value  of  each  share  of  Class  C  stock  to 
be  issued  inasmuch  as  fractional  shares 
of  Class  C  stock  shall  not  be  issued. 
Upon  dissolution  or  liquidation  of  the 
Bank,  holders  of  Class  B  stock  shall  be 
entitled  to  share  pro  rata  with  the  holder 
of  Class  A  stock  then  outstanding  in  the 
surpluses  and  contingency  reserves 
remaining  after  the  payment  of  all  of  the 
Bank's  liabilities  and  after  retirement  of 
all  classes  of  stock  at  par  as  provided  in 
section  411  of  the  Act.  Class  B  stock 
shall  not  be  transferable,  either 
absolutely  or  by  way  of  collateral, 
except  in  connection  with  the 
assumption  by  the  transferee,  with  the 
approval  of  the  Governor,  of  all  or  part 
of  the  transferor's  loan  from  the  Bank. 

(c)  Class  C  stock  shall  have  a  par 
value,  of  one  thousand  dollars  ($1,000) 
per  share,  shall  be  issued  only  at  par, 
shall  be  held  only  by  borrowers  or  by 
corporations  and  public  bodies  eligible 
to  borrow  under  section  408  of  the  Act. 
or  by  organizations  controlled  by  such 
borrowers,  corporations  and  public 
bodies,  and  shall  be  voting  stock.  At 
such  times  and  in  such  amounts  as  the 
Board  may  designate,  dividends  may  be 
declared  and  paid  to  holders  of  Class  C 
stock,  but  only  from  income  of  the  Bank. 
Until  all  Class  A  stock  is  retired,  the 
annual  rate  of  any  such  dividend  shall 
not  exceed  the  current  average  rate 
payable  on  the  bonds,  debentures,  notes 
and  other  evidences  of  indebtedness 
issued  by  the  Bank  (hereinafter 
collectively  called  "telephone 
debentures").  No  dividend  on  Class  C 
stock  shall  be  paid  at  any  time  when 
any  portion  of  the  cumulative  2  percent 
return  on  Class  A  stock  required  by 
section  406(c)  of  the  Act  remains 
impaid.  Prior  to  dissolution  or 
liquidation  of  the  Bank,  Class  C  stock 
may  be  redeemed  and  retired  only  after 
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all  shares  of  Class  A  stock  shall  have 
been  redeemed  and  retired.  Upon 
dissolution  or  liquidation  of  the  Bank, 
holders  of  Class  C  stock  shall  be  entitled 
to  retirement  of  their  stock  at  par  after 
payment  of  all  liabilities  of  the  Bank 
and  after  retirement  of  all  Class  A  and 
Class  B  stock  at  par,  but  shall  not  be 
entitled  to  share  in  any  remaining 
siu^luses  or  contingency  reserves,  as 
provided  in  section  411  of  the  Act.  Class 
C  stock  shall  not  be  transferable, 
absolutely  or  by  way  of  collateral, 
except  to  a  borrower,  or  a  corporation  or 
public  body  eligible  to  borrow  tinder 
section  408  of  tihe  Act,  or  an 
organization  controlled  by  such 
borrowers,  corporations,  or  public 
bodies. 

(d)  No  holder  of  Class  B  or  Class  C 
stock  shall  be  entitled  to  more  than  one 
vote,  regardless  of  the  number  and  class 
er  classes  of  shares  held,  nor  shall  Class 
B  and  Class  C  stockholders,  regardless 
of  their  number,  which  are  owned  or 
controlled  by  the  same  person,  group  of 
persons,  firm,  association,  or 
corporation  be  entitled  to  more  than  one 
vote. 

Sec.  2.3    Share  Certificates,  (a)  The 
Bank  shall  issue  certificates  evidencing 
the  piuchase  of  shares  of  stock  of  the 
Bank  but  only  upon  payment  in  full  of 
the  par  value  thereof,  llie  Bank  shall 
also  issue  certificates  evidencing 
distribution  of  patronage  refunds  as 
hereinafter  provided.  'The  certificates  for 
Class  A  stock  shall  be  in  such  form, 
satisfactory  to  the  Administrator,  as  may 
be  prescribed  by  the  Board  bom  time  to 
time.  Certificates  for  Class  B  and  Class 
C  stock  shall  be  in  such  form  as  the 
Board  may  from  time  to  time  prescribe. 
The  certificates  shall  be  signed  by  the 
Governor  and  attested  by  the  Seoetary 
of  the  Bank.  No  certificate  shall  be  valid 
unless  it  is  signed  as  herein  provided. 
The  Bank  shall  act  as  its  own  transfer 
agent  or  registrar. 

(b)  All  certificates  of  each  class  shall 
be  consecutively  numbered.  The  name 
of  the  entity  owning  the  shares 
represented  thereby,  with  the  number  of 
such  shares  and  the  date  of  issue,  shall 
be  entered  on  the  Bank's  books.  All 
certificates  surrendered  to  the  Bank  for 
transfer  or  conversion  shall  be  canceled, 
and  no  new  certificate  shall  be  issued 
imtil  the  former  certificate  for  a  like 
number  of  shares  shall  have  been 
surrendered  and  canceled,  except  that 
in  the  case  of  a  lost,  destroyed  or 
mutilated  certificate,  a  new  one  may  be 
issued  therefor  upon  such  terms  and 
indemnity  to  the  Bank  as  the  Board  may 
prescribe. 

(c)  Notwithstanding  other  provisions 
in  these  bylaws,  however,  the  Board 
may  authorize  the  use  of  book  entry 


system  for  stock  and  issue  certificates 
only  on  the  specific  request  of  the 
stockholder. 

(d)  The  Board  may  also, 
notvtrithstanding  other  bylaw  provisions, 
restrict  the  issuance  of  a  certincate  for  ' 
shares  associated  with  a  specific  loan 
until  the  end  of  each  fiscal  year. 

Sec.  2. 4    Transfer  of  Shares.  Shares 
in  the  capital  stock  of  the  Bank  shall  be 
transferred  only  on  the  boolcs  of  the 
Bank  by  authorization  from  the  holder 
thereof  or  by  the  holder's  legal 
representative  upon  proof  of  the  legal 
representative's  authority  filed  with  the 
Secretary  of  the  Bank,  and  on  surrender 
for  cancellation  of  such  shares.  The 
entity  in  whose  name  shares  stand  on 
the  books  of  the  Bank  shall  be  deemed 
to  be  the  ovtmer  thereof  for  all  piirposes. 

Sec.  2.5    Date  for  Determination  of 
Stockholders'  Rights.  The  Board  may  fix 
a  date,  not  exceeding  four  (4)  months 
preceding  the  date  of  any  meeting  of 
stockholders  or  any  election  of 
Directors,  any  dividend  payment  date  or 
any  date  for  the  determination  or 
allotment  of  rights,  as  a  record  date  for 
the  determination  of  stockholders 
entitled  to  notice  of  and  to  vote  at  such 
meeting  or  in  such  election,  or  entitled 
to  receive  such  dividend  or  rights  as  the 
case  may  be. 

Sec.  2.6    Special  Fund  Equivalents. 
The  amoimts  to  be  paid  by  any  entity 
into  the  special  fund  provided  for  in 
section  406(f)  of  the  Act  and  the  rights, 
powers,  privileges  and  preferences  in 
respect  of  dividends,  patronage  refunds, 
voting  rights,  transfer  of  interest, 
retirement  of  special  fund  equivalent 
and  liquidation  or  dissolution  of  the 
Bank  accruing  to  an  entity  making  such 
a  payment,  shall,  to  the  extent  permitted 
tmder  the  laws  of  the  jurisdiction  in 
which  such  entity  is  organized,  be 
determined  as  if  such  entity  had 
purchased  stock  in  the  Bank  for  such 
payment.  The  Bank  shall  issue  to  such 
entity  written  evidence,  in  such  form  as 
the  Board  may  from  time  to  time 
prescribe,  of  tiiie  payment  made  by  such 
entity  into  the  Bank's  special  fund 
established  pursuant  to  said  section 
406(f)  of  the  Act.  Such  writing  shall 
comply,  in  respect  of  its  execution, 
numbering  and  the  surrender  of  such 
writing  and  the  issuance  of  share 
certificates  or  other  evidence  of 
payment  into  the  special  fund  in  lieu  of 
the  surrendered  evidence,  with  the 
provisions  of  section  2.3  above. 
Evidences  of  pajrment  into  said  special 
fund  shall  be  transferred  in  the  manner 
provided  in  section  2.4  above  for  the 
transfer  of  shares  of  stock.  The 
provisions  of  section  2.5  above  shall 
also  be  applicable  in  respect  of  such 
evidences  of  payment.  Each  reference  in 


these  bylaws  to  capital  stock  or  to  Class 
B  or  Class  C  stock  and  to  stockholders 
shall,  subject  to  ^e  first  sentence  of  this 
section  2.6  be  deemed  to  include 
evidences,  or  holders  of  evidences,  of 
payment  into  the  special  fund  in  lieu  of 
purchase  of  the  class  of  stock  to  which 
reference  is  made. 

Sec.  2. 7    Commonly  Owned  or 
Controlled  Stockholders.  Each  refarence 
in  these  bylaws  to  the  voting  rights  of 
stockholders,  shall,  in  respect  of 
stockholders  which  are  owned  or 
controlled  by  the  same  person,  group  of 
persons,  firm,  association,  or 
corporation  (7  U.S.C.  946(b))  be  deemed 
to  mean  that  the  right  is  vested  and  is 
to  be  exercised  as  if  all  such 
stockholders  owned  or  controlled  by  the 
same  person,  group  of  persons,  firm, 
association  or  corporation  were  one 
stockholder. 

Sec.  2.8    Classification  of 
Stockholders.  At  least  one  month  before 
any  meeting  of  stockholders  or  any 
election  of  Directors,  the  Governor  shall 
prepare  a  list  of  all  stockholders, 
classified  on  the  books  of  the  Riual 
Utilities  Service  as  either  cooperative- 
type  or  conunennal-type  entities  and 
organizations,  which  are  entitled  to 
vote,  indicating  thereon  those  which  are 
required  to  share  their  vote  with  other 
commonly  owned  or  controlled 
stockholders  in  a  designated  affiliated 
group.  A  copy  of  the  list  shall  be 
available  for  inspection  and  copying  at 
the  offices  of  the  Riual  Telephone  Bank 
and  the  Rural  Utilities  Service  in 
Washington,  DC. 

Article  m— Meetings  of  Stockholders 

Sec.  3. 1    Regular  h4eeting.  A  regular 
meeting  of  the  stockholders  shall  be 
held  each  odd-numbered  year  after  1995 
on  such  day  and  at  such  place  and  time 
as  may  be  selected  by  the  Board,  for  the 
purpose  of  (a)  hearing  reports  from 
officers  of  the  Bank,  and  (b)  acting  upon 
such  other  matters  as  may  properly  be 
brought  before  the  meeting. 

Sec.  3.2    Special  Meeting.  Special 
meetings  of  the  stockholders  may  be 
called  by  the  Chairperson  of  the  Board, 
by  resolution  of  the  Board,  upon  a 
vwitten  request  signed  by  seven  (7) 
members  of  the  Board,  or  by  not  less 
than  fifty  (50)  stockholders,  subject  to 
section  2.7.  It  shall  be  the  duty  of  the 
Secretary  to  promptly  cause  notice  of 
such  meeting  to  be  given  as  hereinafter 
provided.  Special  meetings  may  be  held 
at  any  place  designated  by  the  person  or 
persons  calling  the  meeting. 

Sec.  3.3    Notice.  Written  or  printed 
notice  stating  the  place,  day  and  hour  of 
the  meeting,  and  the  purpose  or 
purposes  for  which  the  meeting  is 
called,  shall  be  delivered  not  less  than 


45134 


Federal  Register  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1996  /  Notices 


ten  (10)  days  nor  more  than  forty  (40) 
days  before  the  date  of  the  meeting, 
either  personally  or  by  mail,  by  or  at  the 
direction  of  the  Secretary,  or  upon 
de&ult  by  the  Secretary,  by  the  entities 
calling  the  meeting,  to  each  stockholder 
and  published  in  the  Federal  Register. 
If  mailed,  such  notice  shall  be  deemed 
to  be  delivered  when  deposited  in  the 
United  States  mail,  addressed  to  the 
stockholder's  address  as  it  appears  on 
the  records  of  the  Bank  with  postage 
thereon  prepaid.  The  failure  of  any 
stockholder  to  receive  notice  of  a 
meeting  of  stockholders  shall  not 
invalidate  any  action  which  may  be 
taken  by  the  stockholders  at  any  such 
meeting. 

Sec.  3.4    Quorum.  The  quorum  for  a 
meeting  of  the  stockholders  shall  consist 
of  one  hundred  (100)  stockholders 
present  in  person  or  by  proxy.  All 
members  of  a  commonly  owned  or 
controlled  affiliated  group  as  set  forth  in 
section  2.7  shall  be  considered  as  one 
stockholder  for  quorum  as  well  as 
voting  purposes.  If  less  than  a  quorum 
is  present  at  any  meeting,  a  majority  of 
those  present  in  person  or  by  proxy  may 
adjourn  the  meeting  from  time  to  time 
without  further  notice.  Stockholders 
present  at  a  duly  organized  meeting  may 
continue  to  transact  business  imtil 
adjournment,  notwithstanding  the 
withdrawtd  of  enough  stockholders  to 
leave  less  than  a  quonmi.  A  stockholder 
shall  be  considered  as  being  present  in 
person  or  by  proxy  if  the  individual 
designated  as  its  voting  representative 
pursuant  to  section  3.7(a),  is  present. 

Sec.  3.5    Voting.  Each  stodcholder 
entitled  to  vote  shall  be  entitled  to  only 
one  vote  upon  each  matter  submitted  to 
a  vote  at  a  meeting  of  stockholders.  All 
questions  submitted  to  a  vote  of 
stockholders  shall  be  decided  by  a  vote 
of  a  majority  of  the  stockholders  voting 
thereon  present  in  person  or  by  proxy. 

Sec.  3.6    Proxies,  (a)  Subject  to 
sections  2.7  and  3.7(a).  at  all  meetings 
of  stockholders,  a  stockholder  may  vote 
by  proxy  executed  in  writing  by  the 
stockholder.  Such  proxy  shall  be  filed 
with  the  Secretary  before  or  at  the  time 
of  the  meeting.  No  proxy  shall  be  voted 
at  any  meeting  of  stockholders  imless  it 
shall  designate  the  particular  meeting  at 
which  it  is  to  be  voted,  and  no  proxy 
shall  be  voted  at  any  meeting  other  than 
the  one  so  designated  or  any 
adjournment  of  such  meeting.  Any 
stockholder  which  has  granted  a  proxy 
may  vote  in  person  through  the 
individual  designated  as  its  voting 
representative  pursuant  to  section  3.7(a) 
and  such  vote  shall  revoke  the  proxy 
theretofore  given  and  shall  have  the 
same  effect  as  if  the  proxy  shall  not  have 
been  executed.  A  proxy  may  only  be 


voted  by  a  voting  representative  of 
another  stockholder  in  the  same 
segment  of  the  industry  as  the  grantor  of 
the  proxy.  Public  bodies,  for  the 
purpose  of  these  bylaws,  shall  be 
considered  part  of  the  cooperative 
segment. 

(b)  Proxy  voting  is  prohibited  in  the 
election  of  Directors. 

Sec.  3. 7    Voting  of  Shares  by  Certain 
Holders,  (a)  Shares  standing  in  the  name 
of  a  corporation,  public  body,  or  other 
organization  may  be  voted  by  the 
director,  manager,  or  other  employee  of 
the  stockholder  authorized  by  the  chief 
executive  officer,  president,  or  vice 
president  of  such  organization  to  be  its 
voting  representative  or  by  the  holder  of 
a  proxy  as  set  forth  in  section  3.6. 

(b)  ^ares  standing  in  the  name  of  a 
receiver  may  be  voted  by  such  receiver, 
and  shares  held  by  or  under  the  control 
of  a  receiver  may  be  voted  by  the 
receiver  without  the  transfer  thereof  into 
the  receiver's  name  if  authority  so  to  do 
be  contained  in  an  appropriate  order  of 
the  court  by  which  such  receiver  was 
appointed. 

Cc)  A  stockholder  whose  shares  are 
pledged  shall  be  entitled  to  vote  such 
shares  imtil  the  shares  have  been 
transferred  into  the  name  of  the  pledgee, 
and  thereafter  the  pledgee  shall  be 
entitled  to  vote  the  shares  so  transferred. 

Article  IV-^irectors 

Sec.  4. 1    Powers.  Except  to  the  extent 
otherwise  required  by  law  or  by  these 
bylaws,  the  management  of  the  Bank 
shall  be  vested  in  the  Board. 

Sec.  4.2    Number.  Until  ownership, 
control  and  operation  of  the  Bank  has 
been  converted  pursuant  to  section 
410(a)  of  the  Act,  the  Board  shall  consist 
of  seven  members  designated  by  the 
President  of  the  United  States  (five  of 
whom  shall  be  officers  or  employees  of 
the  United  States  Department  of 
Agriculture  but  not  RUS  and  two  of 
whom  shall  be  from  the  general  pubUc 
and  not  officers  or  employees  of  the 
United  States)  and  six  additional 
members  elected  by  the  holders  of  Class 
B  and  Class  C  stock. 

Sec.  4.3    Election,  (a)  Six  members  of 
the  Board  shall  be  elected  by  holders  of 
Class  B  and  Class  C  stock,  voting 
noncximulatively  as  follows:  (1)  Three 
by  a  plurality  vote  of  stockholders 
voting  in  the  cooperative  segment  of  the 
industry,  from  among  the  directors, 
managers,  and  other  employees  of 
cooperative-type  entities  and 
organizations  controlled  by  them 
holding  Class  B  or  Class  C  stock,  and  (2) 
three  by  a  plurality  vote  of  stockholders 
voting  in  the  commercial  segment  of  the 
industry,  from  among  the  directors, 
managers,  and  other  employees  of 


commercial-type  entities  and 
organizations  controlled  by  them 
holding  Class  B  or  Class  C  stock.  Ballots 
cast  for  the  election  of  the  Directors  as 
established  in  section  405(b)(2)  and  (3) 
of  the  Act  shall  be  cast  biennially  and 
counted  on  such  day  in  November  of 
each  even-numbered  year  as  the  Board 
may  select. 

(b)  Stockholders  wishing  to  cast  a 
secret  ballot  may  vote  by  mail. 

(c)  Each  election  ujider  paragraph 
(a)(1)  or  (a)(2)  of  this  section  shall  not 
be  considered  valid  imless  a  majority  of 
the  stockholders  eligible  to  vote  in  the 
election  have  voted  in  the  election. 

(d)  Upon  a  determination  by  the 
Assistant  Secretary  that  ballots  were 
received  from  less  than  a  majority  of 
eligible  voters  in  one  or  both  of  the  two 
segments  of  the  industry,  the 
Chairperson  shall  call  a  special  meeting 
of  the  Board  to  determine  the  -^ 
procedures  to  be  followed  for  a  new 
election  for  the  segment  or  segments 
involved. 

(e)  In  the  event  of  a  tie  vote,  the 
Chairpereon  shall  call  a  special  meeting 
of  the  Board  to  determine  the 
procedures  to  be  followed  to  break  a  tie 
vote. 

Sec.  4.4    Nominations  and  Tenure. 
(a)  At  least  three  (3)  months  before  the 
tabulation  of  ballots  for  the  election  of 
Directors,  the  Secretary  shall  send  a 
form  to  each  holder  of  Class  B  or  Class 
C  stock  which  may  be  used  to  nominate 
not  more  than  three  eligible  individuals 
as  defined  in  section  4.3(a)  above.  Any 
form  nominating  Directors  received  by 
the  Assistant  Secretary  of  the  Rural 
Telephone  Bank  within  the  time  limit 
established  by  the  Board  shall  be 
tabulated  by  tellers  nominated  by  the 
Governor  and  approved  by  the  Board. 

(b)  All  eligible  individuals  receiving 
at  least  ten  (10)  nominations  by 
cooperative-type  stockholders  shall  be 
entered  on  the  official  ballot  as 
candidates  for  the  three  positions  on  the 
Board  allocated  to  the  cooperative 
segment  of  the  industry.  All  eligible 
individuals  receiving  at  least  ten  (10) 
nominations  by  commercial-type 
stockholders  shall  be  entered  on  the 
official  baUot  as  candidates  for  the  three 
positions  on  the  Board  allocated  to  the 
commercial  segment  of  the  industry. 
The  only  nominees  eligible  for  inclusion 
on  the  official  ballot  as  candidates  are 
those  certified  by  the  Secretary  as 
having  been  nominated  in  accordance 
with  the  provisions  in  this  subsection^ 
and  section  4.3(a)  above,  however, 
write-in  candidates  are  permitted  on  the 
official  ballot  which  will  contain  blank 
spaces  for  writing  in  the  names  of  three 
additional  candidates. 
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(c)  The  Secretary  shall  be  responsible 
for  mailing,  at  least  three  (3)  weeks 
before  the  date  for  tabulation  of  ballots, 
a  statement  of  the  nimiber  of  Board 
members  to  be  elected  by  the 
stockholders  in  each  segment  of  the 
industry,  a  biographical  sketch  of  each 
candidate  for  the  Board,  and  the  official 
ballot  to  be  used  by  the  stockholder. 
Each  ballot  shall  show  the  name  and  the 
position  of  each  candidate  in  the 
candidate's  stockholder's  organization. 

(d)  The  authorized  voting 
representative  of  each  stockholder  shall 
vote  by  mail  ballot  and  shall  be  entitled 
to  cast  one  vote  for  one  candidate  for 
each  position  for  which  that  stockholder 
is  eligible  to  vote.  The  authorized  voting 
representative  may  be  a  director, 
manager,  or  other  employee  of  the 
stockholder  authorized  by  the  chief 
executive  officer,  president,  or  vice 
president  of  such  organization.  Any 
mail  ballot  received  t)y  the  Assistant 
Secretary  of  the  Bank  by  close  of 
business  on  the  day  before  the  day  the 
ballots  are  to  be  coimted  shall  be 
tabulated  by  tellers  nominated  by  the 
Governor  and  approved  by  the  Board. 
The  Assistant  Secretary  shall  deliver  the 
ballots  to  the  head  teller  to  be  tabulated. 
A  ballot  sent  by  telephone  fecsimile  and 
received  by  the  Assistant  Secretary  of 
the  Bank  shall  be  considered  to  be  a 
mail  ballot. 

(e)  Directors  shall  be  elected  for  two 
(2)  years  but  they  shall  serve  after 
expiration  of  the  term  of  office  of  such 
member  until  the  successor  for  such 
member  has  taken  office.  Upon  the 
establishment  of  the  fact  that  a  Director, 
at  the  time  of  the  Director's  election,  did 
not,  or  has  since  ceased  to,  have  the 
quahfications  required  by  these  bylaws 
or  the  Act,  the  Board  shall  remove  such 
Director  from  office. 

(f)  Any  nominating  form  or  official 
ballot  placed  in  the  mail  by  the  Bank  in 
Washington,  D.C.,  addressed  with  the 
address  appearing  in  the  official  records 
of  the  Bank  and  with  postage  fully  paid, 
shall  be  considered  properly  mailed  in 
satisfection  of  the  requirements  of  these 
bylaws. 

Sec.  4.5    Vacancies.  Any  vacancy 
occurring  on  the  Board  shall  be  filled  by 
the  affirmative  vote  of  the  remaining 
Board  members  for  the  imexpired 
portion  of  the  term;  Provided,  however, 
That  the  pereon  selected  by  the  Board  to 
fill  a  vacancy  shall  be  chosen  from 
among  the  same  group  (cooperative-type 
or  commercial-type)  of  individuals  that 
elected  the  member's  predecessor  to  the 
Board;  And  provided,  further.  That  the 
Board  shall  have  no  power  to  choose  a 
successor  to  a  Director  appointed  by  the 
President  of  the  United  States. 


Sec.  4.6    Compensation.  Board 
members  designated  from  the  general 
public,  pursuant  to  section  405(b)(1)(B) 
of  the  Act,  or  elected  pursuant  to  section 
405(b)(2)  or  (3)  of  the  Act,  shall  receive 
one  hundred  dollars  ($100)  per  day  for 
each  day  or  part  thereof,  not  to  exceed 
fifty  days  per  year,  spent  in  the 
performance  of  official  duties  for  the 
Bank,  and  shall  be  reimbursed  by  the 
Bank  for  travel  and  other  expenses  in 
such  manner  and  subject  to  such 
limitations  as  the  Board  may  prescribe. 
Directors  who  are  officers  or  employees 
of  the  Department  of  Agriculture  shall 
serve  as  directors  without  additional 
compensation.  No  close  relative  of  a 
Board  member  shall  receive 
compensation  for  serving  the  Bank 
unless  the  relationship  shall  have  been 
fully  disclosed  to  the  Board  prior  to  the 
relative's  employment  and  the  Board 
shall  have  determined  that  the  relative's 
employment  will  be  beneficial  to  the 
Bank. 

Sec.  4.7    Board  Committees.  The 
Board  may,  bom  time  to  time,  provide 
for  such  committees  as  it  deems 
desirable.  The  resolution  establishing 
the  committee  shall  prescribe  the  name 
and  functions  of  the  committee,  and 
shall  name  the  Director  or  Directors  who 
shall  constitute  it  and  the  Chairperson 
thereof.  A  majority  of  the  members  of 
any  such  committee  shall  constitute  a 
quorum.  Vacancies  on  any  such 
committee  shall  be  filled  by 
appointment  by  the  Board.  The 
committee  shall  keep  a  record  of  its 
proceedings  and  shcdl  report  to  the 
Board  as  and  when  required  by  it. 

Article  V — Meetings  of  Board 

Sec.  5. 1    Regular  Meetings.  A  regular 
meeting  of  the  Board  shall  be  held 
qiiaiterly  on  ten  (10)  days  notice  at  such 
times  and  places  as  designated  by 
resolution  of  the  Board.  In  an  election 
year,  one  such  meeting  shall  be  held  no 
more  than  45  days  after  the  date  of  the 
election  of  Directors. 

Sec.  5.2    Special  Meetings,  (a) 
Special  meetings  of  the  Board  may  be 
called  by  the  Chairperson  or  by  any 
three  Board  membere  on  ten  (10)  days 
nodce  given  in  accordance  vdth  the 
regulations  and  bylaws  of  the  Bank.  The 
person  or  persons  calling  the  meeting 
shall  fix  the  time  and  place  for  the 
holding  of  the  meeting. 

(b)  Special  meetings  of  the  Board  may 
be  held  on  less  than  ten  (10)  days  notice 
if  a  majority  of  the  Directors  determines 
by  a  recorded  vote  that  Bank  business 
requires  that  the  special  meeting  be  held 
on  less  than  ten  (10)  days  notice  and 
that  no  earUer  pubUc  announcement  of 
the  change  is  possible. 


Sec.  5.3    Notice.  Notice  of  any 
meeting  shall  be  given  in  writing  and 
delivered  in  person,  by  mail,  by 
telephone  facsimile,  or  by  telegram,  to 
each  Director  and  published  in  the 
Federal  Register.  If  mailed,  such  notices 
shall  be  deemed  to  be  delivered  when 
deposited  in  the  United  States  mail, 
addressed  to  the  Director  at  the 
Director's  address  as  it  appears  on  the 
records  of  the  Bank,  with  postage 
thereon  prepaid;  and  if  notice  is  by 
telephone  &csimile,  such  notice  shall  be 
deemed  to  be  delivered  when 
transmission  of  notice  has  been 
successfully  completed  as  shown  on  the 
facsimile  machine's  communication 
report  or  comparable  document;  and  if 
notice  is  by  telegram,  such  notice  shall 
be  deemed  to  be  delivered  when  the 
telegram  is  delivered  to  the  telegram 
company  prepaid. 

Sec.  5.4    Quorum.  A  majority  of  the 
members  of  the  Board  shall  constitute  a 
quorum  for  the  transaction  of  business 
at  any  meeting  of  the  Board;  Provided, 
however,  That  if  less  than  a  majority  of 
the  Board  membera  is  present  at  said 
meetings,  a  majority  of  Board  members 
present  may  adjourn  the  meeting  from 
time  to  time;  And  provided,  furuier. 
That  the  Secretary  shall  notify  any 
absent  Board  members  of  the  time  and 
place  of  such  adjourned  meeting  and 
shall  publish  notice  thereof  in  the 
Federal  Register.  The  act  of  a  majority 
of  the  Board  members  present  at  a 
meeting  at  which  a  quorum  is  present 
shall  be  the  act  of  the  Board  except  as 
otherwise  provided  in  these  bylaws. 

Sec.  5.5    Sunshine  Act.  All  meetings 
of  the  Board  shall  comply  vtrith  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b)  and  the  regulations  of  the 
Bank  implementing  such  Act  (7  CFR 
1600.1  et  seq.). 

Article  VI— Officen 

Sec.  6. 1    Number.  The  officers  of  the 
Board  of  Directors  shall  be  the 
Chairperson,  Vice  Chairperson, 
Secretary,  Treasurer,  and  such  other 
officers  as  may  be  determined  by  the 
Board  from  time  to  time.  The  offices  of 
Secretary  and  Treasurer  may  be  held  by 
the  same  person. 

Sec.  6.2    Election  and  Term  of  Office. 
The  officers  shall  be  elected  by  the 
Board  at  the  meeting  of  the  Board  held 
pursuant  to  section  5.1  of  these  bylaws. 
If  the  election  of  officera  shall  not  be 
held  at  such  meeting,  such  election 
shall  be  held  as  conveniently  thereafter 
as  may  be.  Each  officer  shedl  hold  office 
until  the  first  meeting  of  the  Board 
following  the  next  succeeding  election 
of  Directors  or  imtil  the  officer's 
successor  shall  have  been  elected  and 
shall  have  qualified.  A  vacancy  in  any 
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office  shall  be  filled  by  the  Board  for  the 
unexpired  portion  of  the  term. 

Sec.  6.3    Removal  of  Officers  and 
Agents.  Any  officer  or  agent  elected  or 
appointed  by  the  Board  may  be  removed 
by  the  Board  whenever  in  its  judgment 
the  best  interest  of  the  Bank  will  be 
served  thereby. 

Sec.  6.4    Chairperson  and  Vice 
Chairperson.  The  Chairperson  or,  in  the 
Chairperson's  absence  or  inability  to  act, 
the  Vice  Chairperson  shall: 

(a)  Preside  at  all  meetings  of  the 
stockholders  and  of  the  Board;  and 

(b)  Not  vote  on  a  matter  before  the 
Board  whenever  the  Chairperson's  vote 
will  cause  a  tie  vote  on  the  matter. 

Sec.  6.5    Secretary  and  Assistant 
Secretary.  The  Secretary  or,  in  the 
Secretary's  absence  or  inability  to  act, 
the  Assistant  Secretary,  shall  be 
responsible  for: 

(a)  Keeping  the  minutes  of  all 
meetings  except  as  otherwise  provided 
in  these  bylaws; 

(b)  Seeing  that  all  notices  are  duly 
given  in  accordance  with  these  bylaws 
or  as  reouired  by  law; 

(c)  Safekeeping  of  the  corporate 
records  and  affixing  the  seal  of  the  Bank 
to  all  documents,  the  execution  of 
which  on  behalf  of  the  Bank  under  its 
seal  is  duly  authorized  in  accordance 
with  the  provisions  of  these  bylaws; 

(d)  Keeping  stock  records  containing 
names  and  addresses  of  all  stockholders 
of  the  Bank,  showing,  among  other 
things,  the  number  of  shares  held  by 
each,  and  the  dates  when  they  became 
the  owners  thereef; 

(e)  Attesting  share  certificates,  and 
telephone  debentures,  the  issue  of 
which  shall  have  been  authorized  by  the 
Board; 

(f)  Keeping  on  file  at  all  times  a 
complete  copy  of  the  bylaws  of  the  Bank 
containing  aU  amendments  thereto  and, 
at  the  expense  of  the  Bank,  furnishing 

a  copy  of  the  bylaws  and  of  all 
amendments  thereto  to  every 
stockholder;  and 

(g)  In  general  performing  all  duties 
incident  to  the  office  of  Secretary  and 
such  other  duties  as  from  time  to  time 
may  be  assigned  to  the  Secretary  by  the 
Board. 

Sec.  6. 6    Treasurer  and  Assistant 
Treasurer  The  Treasurer  or,  in  the 
Treasurer's  absence  or  inabihty  to  act, 
the  Assistant  Treasurer,  shall  be 
responsible  for: 

(a)  Custody  of  all  fimds  and  securities 
of  the  Bank; 

(b)  The  receipt  of,  and  the  issuance  of 
receipts  for,  all  moneys  due  and  payable 
to  the  Bank  and  for  the  deposit  of  all 
such  moneys  in  the  name  of  the  Bank 
in  accordance  with  the  provisions  of 
these  bylaws; 


(c)  Signing  all  checks,  drafts,  or  other 
orders  for  the  payment  of  money;  and 

(d)  In  general  performing  all  the 
duties  incident  to  the  office  of  the 
Treasiirer  and  such  other  duties  as  from 
time  to  time  may  be  assigned  to  the 
Treasurer  by  the  Board. 

Sec.  6.7    Governor.  The  Governor 
shall  be  the  chief  executive  officer  of  the 
Bank,  and,  without  limiting  the 
generality  of  the  authority  vested  in  the 
Governor  by  law,  shall: 

(a)  Sign  share  certificates  and 
telephone  debentures,  the  issue  of 
which  shall  have  been  authorized  by  the 
Board,  and  any  other  instrument  or 
dociunent  of  the  Bank; 

(b)  Estabhsh  the  positions  of  Deputy 
Governor,  Assistant  Governor,  Deputy 
Assistant  Governor,  Assistant  Secretary 
and  Assistant  Treasurer  and  recommend 
to  the  Board  for  approval  those  person! 
to  serve  in  such  positions;  and  establish 

■  such  other  positions  as  the  Governor 
shall  deem  necessary,  and  appoint 
persons  to  fill  such  positions;  and 

(c)  Carry-out  pohcy  adopted  by  the 
Board  of  Directors  and  administer  the 
telephone  program  in  compliance  with 
the  laws  enacted  by  Congress. 

Sec.  6.8    Bonds.  Officers,  employees 
or  agents  of  the  Bank  shall  be  bonded, 
at  the  expense  of  the  Bank,  if  and  to  the 
extent  the  Governor  and  the  Board  shall 
determine. 

Sec.  6.9    Reports.  The  officers  of  the 
Bank  shall  annually  submit  to  the 
stockholders  and  to  persons  with  a  loan 
or  loan  commitment  irom  RUS  reports 
covering  the  business  of  the  Bank.  The 
Board  shall  also  make  an  annual  report 
to  the  Secretary  of  Agricultiu*.  for 
transmittal  to  the  Congress,  on  the 
Administration  of  Title  IV  of  the  Rural 
Electrification  Act  of  1936,  as  amended, 
and  upon  any  other  matters  relating  to 
the  effectuation  of  the  poUcies  of  said 
Title  rv,  including  recommendations  for 
legislation. 

Article  VII — ^Financial  Traiuactions 

Sec.  7.1  Countersignature  of  Checks, 
Drafts,  Etc.  Unless  otherwise 
determined  by  the  Governor,  all  checks, 
drafts  or  other  orders  for  the  payment  of 
money  shall  be  countersigned  by  such 
person  or  persons  as  shall  be  designated 
by  the  Governor. 

Sec.  7.2    Deposits.  All  funds  except 
petty  cash  of  the  Bank  shall  be 
deposited  from  time  to  time  to  the  credit 
of  the  Bank  in  accordance  with  the 
provisions  of  31  United  States  Code  867. 
If,  in  accordance  with  the  provisions  of 
such  law,  the  Bank  is  permitted  to 
choose  a  depository  oUier  than  the 
Treasurer  of  the  United  States,  the 
Governor,  with  the  approval  of  the 


Board,  shall  select  such  other  depository 
or  depositories. 

Sec.  7.3    Fiscal  Year.  The  fiscal  year 
of  the  Bank  shall,  through  June  30, 1976, 
commence  on  July  1  of  eacli  year  and 
end  on  June  30  of  the  following  year; 
and  shaJl,  begirming  on  October  1. 1976, 
commence  on  October  1  of  each  year 
and  end  on  September  30  of  the 
following  year  with  the  three  months 
ending  on  September  30, 1976.  being 
considered  a  transition  quarter  between 
two  fiscal  years. 

Article  Vm— Patronage  Capital 

Sec.  8. 1    Patronage  Capital 
Assignable.  "Patronage  capital 
assignable"  shall  consist  of  all  revenues 
of  the  Bank  for  any  fiscal  year  in  excess 
of  the  amount  thereof  necessary  to: 

(a)  Pay  expenses  of  the  Bank, 
including  without  limitation,  payments 
in  Ueu  of  property  taxes  as  provided  in 
section  401(c)  of  the  Act; 

(b)  Pay  interest  on  telephone 
debentures  accruing  in  such  fiscal  year, 

(c)  Provide  reasonable  allowances  for 
depreciation,  obsolescence  and  losses 
on  loans  and  interest  receivable; 

(d)  Pay  to  the  holder  or  holders  of 
Class  A  stock  an  amount  equal  to  two 
per  centum  (2%)  per  annum  of  the 
capital  furnished  to  the  Bank  for  such 
stock;  and 

(e)  Pay  to  the  holders  of  Class  C  stock 
dividends  at  the  rate  determined  by  the 
Board;  Provided,  however,  That  po 
dividends  shall  be  declared  on  Class  C 
stock  until  arrearages,  if  any.  on 
payments  to  holders  of  the  cumulative 
Class  A  stock  have  been  paid;  and 
Provided,  further.  That  until  ail  Class  A 
stock  shall  have  been  retired,  the  Board 
shall  not  declare  any  dividends  on  Class 
C  stock  at  an  annual  rate  in  excess  of  the 
then  ciirrent  average  rate  payable  on  the 
Bank's  telephone  debentures. 

Sec.  8.2    Calculation  of  Patronage 
Refunds,  (a)  After  the  end  of  each  fiscal 
year  after  fiscal  year  1987,  the  patronage 
capital  assignable  will  be  transferred  to 
the  reserve  for  losses  due  to  interest  rate 
fluctuations.  Any  amounts  in  this 
reserve  then  in  excess  of  $10,000,000 
shall  be  transferred  bom  the  reserve,  on 
the  basis  of  amounts  first  transferred  to 
the  reserve  being  those  first  transferred 
therefrom  and  these  amounts  shall  be 
allocated  as  Class  B  stock  to  those  *^ 

borrowers  holding  Class  B  stock  during 
the  fiscal  year  the  amoimts  were  earned. 
The  amount  allocated  to  each  such 
holder  of  Class  B  stock  for  each  fiscal 
year  shall  be  calculated  by  applying  to 
the  amount  for  a  particular  year 
transferred  from  the  reserve  pursuant  to 
the  preceding  sentence  the  ratio  which 
the  amount  of  interest  revenue  to  the 
Bank  from  each  such  holder  of  Class  B 
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stock  in  that  same  fiscal  year  bears  to 
the  Bank's  total  interest  revenue  from  all 
holders  of  Class  B  stock  in  that  same 
fiscal  year. 

(b)  If,  at  any  time  after  all  Class  A 
stock  has  been  retired,  the  Board  should 
determine  that  the  Bank's  financial 
condition  will  not  be  impaired  thereby, 
it  may  establish  procedures  for  the 
retirement  of  Class  B  stock  in  full  or  in 
part  or  its  conversion  to  Class  C  stock 
in  addition  to  the  conversion  authorized 
in  section  2.2(b)  hereof. 

Sec.  8.3  Calculation  of  Class  C  Stock 
Dividend.  For  any  fiscal  year  after  1988, 
any  dividends  on  Class  C  stock  shall  be 
paid  to  the  holders  hereof  on  the  basis 
of  one-twelfth  of  the  dividend  for  each 
full  month,  or  portion  of  a  month,  the 
stock  is  held  during  such  fiscal  year. 

Article  IX — Miscellaneous 

Sec.  9.1  Waiver  of  Notice.  Any 
stockholder  or  member  of  the  Board 
may  waive  in  writing  any  notice  of  a 
meeting  required  to  be  given  by  these 
bylaws,  either  before  or  after  the  time  of 
such  meeting.  The  attendance  of  a 
stockholder  or  member  of  the  Board  at 
any  meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting  by  such 
stockholder  or  Board  member,  imless 
such  attendance  shall  be  for  the  express 
purpose  of  objecting  to  the  transaction 
of  any  business  on  the  ground  that  the 
meeting  has  not  been  lav«rfully  called  or 
convened. 

Sec.  9.2    Policies,  Rules  and 
Regulations.  The  Board  shall  have 
power  to  make  and  adopt  such  policies, 
rules  and  regulations,  not  inconsistent 
with  law  or  these  bylaws,  as  it  may 
deem  advisable  for  the  management  of 
the  Bank. 

Sec.  9.3    Accounting  System  and 
Audit  Reports.  The  Board  shall  cause  to 
be  established  and  maintained  a 
complete  accoimting  system  which, 
among  other  things,  shall  conform  to 
accounting  system  principles,  standards 
and  procedures  applicable  to  corporate 
business  enterprises.  A  siunmary  of  the 
report  of  each  audit  of  the  Bank's 
financial  transactions  made  by  the 
General  Accounting  Office  of  the  United 
States  shall  be  mailed  to  each 
stockholder  promptly  after  the  report 
shall  have  been  received. 

Sec.  9.4  Seal.  The  Board  shall  adopt 
a  suitable  corporate  seal,  containing  the 
name  of  the  Bank. 

Sec.  9.5    Conduct  of  Meetings. 
Meetings  of  stockholders  and  Directors 
of  the  Bank  shall  be  conducted  in 
accordance  with  the  current  edition  of 
"Roberts'  Rules  of  Order"  except  as 
such  rules  may  be  inconsistent  Mdth  the 
Act  or  these  Bylaws. 


Artida  X— AmendiiieBts 

These  bylaws  may  be  altered  or 
amended  by  a  vote  of  two-thirds  of  the 
entire  Board  at  any  regular  or  special 
meeting  of  the  Board  provided  the 
notice  of  such  meeting  shall  contain  a 
copy  of  the  proposed  amendment  or 
alteration.  All  stockholders  shdl  be 
notified  Immediately  of  any  amendment 
of  these  bylaws. 

Copies  of  the  bylaws  as  amended  will 
be  mailed  to  all  stockholders  of  the 
Bank  and  all  recipients  of  telephone 
loans  from  the  Rural  Utilities  Service  or 
the  Rural  Telephone  Bank.  Others  may 
receive  copies  fitim  the  Governor,  Rural 
Telephone  Bank,  Room  4051,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250, 
telephone  (202)  720-9540. 

Dated:  August  23, 1995. 
Wally  Beyer, 

Governor,  Rural  Telephone  Bank. 
[FR  Doc.  95-21461  FUed  8-29-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  No.  950607204-5204-01] 

Standards  for  Address  Lists:  Public 
Law  103-430 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Proposed  Program  and 

Request  for  Comments. 

SUMMARY:  In  accordance  with  PubUc 
Law  (Pub.  L.)  103-430,  "The  Census 
Address  List  Improvement  Act  of  1994," 
the  Census  Biueau  will  accept  address 
lists  bom  States,'  tribal  governments, 
and  local  units  of  general  purpose 
govemment,^  as  well  as  from 
metropoUtan  plaiming  organizations 
and  other  regional  planning  agencies, 
(referred  to  hereafter  as  "tribal,  and 
local  governments"),  for  the  purpose  of 
buildhig  and  updating  a  nationwide 
address  list  called  the  Master  Address 
File  (MAF).  The  Census  Bureau  is 
developing  the  MAF  to  document  the 
address  of  every  Uving  quarters  in  the 
United  States  and  its  territories  and  will 


1  The  tenn  "State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Noitheir:  Mariana  Islands. 
American  Samoa.  Guam,  the  Virgin  Islands  of  the 
United  States,  and  any  other  territory  or  possession 
of  the  United  Sutes. 

2  As  defined  in  section  1S4  of  Title  13,  U.S.  Code, 
the  term  "local  units  of  general  purpose 
government"  means  the  government  of  a  coimty, 
municipality,  township,  Indian  tribe,  Alaska  Native 
village,  parish,  borough,  or  other  tmit  of 
government  other  than  a  state. 


use  it  to  implement  the  full  range  of 
Census  Bureau  statistical  programs.  The 
Census  Biu^au  wiU  begin  accepting 
address  lists  from  tribal  and  local 
governments  ("address  lists")  in 
October  1995.  Following  Census  Bureau 
review  and  processing  of  these  address 
Usts,  the  Census  Bureau  will  provide 
detailed  information  to  the  siibmitting 
tribal  or  local  government  documenting 
the  actions  taken  regarding  each 
address.  The  program  for  using  address 
lists  to  build  the  MAF  and  keep  it  up 
to  date  is  referred  to  as  the  Program  for 
Address  List  Supplementation  (PALS). 
The  CensvLS  Bureau  is  requesting 
comments  on  the  proposed  standards 
for  the  submission  of  address  lists  to  the 
Census  Bureau  under  the  PALS 
program. 

DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  standards  should  be  submitted 
in  writing  by  September  29, 1995. 
ADDRESSES:  Director,  Biu«au  of  the 
Census,  Washington,  DC  20233-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joel  Morrison,  Chief,  Geography 
Division,  Bureau  of  the  Census, 
Washington,  DC,  telephone  (301)  457- 
1132,  or  e-mail  to 
"joel.morrison@census.gov." 
SUPPLEMENTARY  INFORMATION:  Later  in 
the  decade,  the  Census  Bureau  will 
provide  relevant  portions  of  the  MAF  to 
"Census  Liaisons!'  designated  by  tribal 
and  local  governments  for  their  review 
and  concurrence  in  conjimction  with 
the  2000  census  (a  process  herein 
referred  to  as  "MAF  review"),  consistent 
with  the  confidentiality  provisions  of 
Title  13,  United  States  Code,  as 
specified  in  Pub.  L.  103-430.  Further, 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  within  the  Federal  Office 
of  Management  and  Budget,  in 
consultation  with  the  Census  Bureau, 
will  develop  an  appeals  process  for  Pub. 
L.  103-430  activities.  Because  the  plan 
for  these  futiue  activities  is  imder 
development,  the  timetable  for  the 
activities  described  in  this  notice  is 
tentative.  Future  notices  (to  be 
published  by  late  1996)  will  annotmce 
and  seek  comments  on  a  detailed 
timetable  for  all  address  list 
improvement  activities,  information  on 
Census  Biueau  processes  for  verifying 
addresses,  and  die  substantive  details  of 
the  appeals  process. 

The  Census  Biueau  vdll  begin 
accepting  and  processing  address  lists 
containing  city-style  addresses  (that  is, 
those  with  house  number-street  name 
addresses)  beginning  in  October  1995. 
The  Census  Bureau  will  pubUsh 
standards  and  a  timetable  for  processing 
lists  containing  noncity-style  addresses 
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(those  with  rural  route  and  box  number. 
P.O.  Box-number,  or  general  delivery 
addresses)  in  a  future  notice  (to  be 
published  by  late  1996).  As  address  lists 
change  due  to  deletions,  corrections, 
and  additions,  the  Census  Bureau  will 
accept  second  and  subsequent 
submissions  on  a  continuous  basis,  and 
process  them  as  resources  permit. 

The  Census  Bureau  will  attempt  to 
use  the  most  recent  address  information 
provided  by  a  tribal  or  local  government 
to  conduct  each  subsequent  census  and 
siuvey,  regardless  of  when  that 
government  provides  it.  Before  the  2000 
decennial  census,  the  Census  Biu-eau 
will  seek  to  reach  agreement  with  tribal 
and  local  officials — through  processes  of 
list  matching,  address  verification,  MAF 
review  by  the  designated  Census 
Liaisons,  and  Census  Bureau  feedback 
on  results — about  the  inventory  of  Uving 
quarters  addresses  within  their 
jurisdictions.  Addresses  on  address  lists 
submitted  to  the  Census  Bureau  by  mid- 
calendar  year  1998  (exact  date  to  be 
determined  and  announced  later)  will 
be  included  in  the  full  set  of  processes 
for  MAF  review  described  above.  This 
MAF  review  process  will  provide  an 
important  opportunity  for  the 
designated  Census  Liaisons  to  check  the 
Census  Bureau's  geographic  assignment 
of  each  residential  address  within 
governmental  imit  boundaries  and 
individual  census  blocks.  Addresses  on 
address  lists  submitted  to  the  Census 
Bureau  by  late  1998  (exact  date  to  be 
determined  and  announced  later)  also 
will  be  eligible  for  the  appeals  process 
called  for  in  Pub.  L.  103-430.  Between 
late  1998  and  the  date  for  the  2000 
census,  the  Census  Bureau  will  accept 
and  process  address  lists  only  to  the 
extent  they  can  be  verified  in  other  2000 
census  operations;  addresses  on  lists 
submitted  after  that  date  will  not  be 
eligible  for  the  Pub.  L.  103-430  appeals 
process.  These  late  submissions  will  be 
most  productive  in  helping  the  Census 
Bureau  include  in  the  census  all 
housing  units  in  existence  as  of  the 
census  date  when  tribal  and  local 
governments  have  previously  submitted 
address  lists. 

To  effectively  use  the  addresses 
contained  on  address  lists  to  build  and 
update  the  MAF,  and  to  provide 
meaningful  feedback  to  the  tribal  and 
local  hst  providers,  the  Census  Bureau 
must  determine  a  geographic  location 
for  each  address.  The  Census  Bureau 
will  do  this  through  an  automated 
match  to  its  geographic  support  system, 
the  Topologically  Integrated  Geographic 
Encoding  and  Referencing  (TIGER)  data 
base.  When  the  Census  Bureau  is  unable 
to  determine  the  geographic  location  of 
an  address,  it  will  request  that  the 


submitting  tribal  or  local  government 
supply  a  map  location  for  that  address 
and  for  the  street  along  which  it  is 
located  before  adding  that  address  to  the 
MAF  and  the  street  to  the  TIGER  data 
base.  The  Census  Buireau  can  provide 
maps  for  this  purpose.  For  new 
addresses  submitted  after  late  1998  and 
before  the  date  for  the  2000  census,  the 
Census  Biureau  requests  that  the  tribal  or 
local  government  provide  this  map 
location  information  for  all  such  new 
addresses  at  the  time  the  address  lists 
are  submitted. 

The  Census  Bureau  will  conduct 
procedures  to  independently  verify  aU 
addresses  it  adds  to  the  MAF  from 
address  lists  (for  example,  through 
matches  to  address  information  from  the 
U.S.  Postal  Service,  other  independent 
sources,  or  its  own  field  operations)  and 
will  remove  from  the  MAF  those 
addresses  for  which  it  cannot  find 
confirming  evidence, 

The  Census  Bureau  will  treat  all 
address  information  received  from  tribal 
and  local  governments  as  confidential, 
pursuant  to  Title  13,  United  States 
Code,  in  accordance  with  Pub.  L.  103- 
430;  this  does  not  limit  in  any  manner 
the  right  of  the  tribal  or  local 
government  to  use  its  own  address 
information,  nor  does  it  preclude  the 
Census  Bureau  from  providing  detailed 
feedback  to  the  submitting  jurisdiction 
about  the  Census  Bureau's  disposition 
of  addresses  on  its  lists. 

STANDARDS  FOR  ADDRESS  USTS 
USED  IN  CONJUNCTION  WITH  PUB.  L. 
103-430: 

The  basic  standards  proposed  in 
Section  1,  below,  describe  the  address 
list  characteristics  that  vdll  enable  the 
Census  Bureau  to  use  the  tribal  and 
local  address  information.  Address  Usts 
that  also  meet  the  supplemental 
standards  specified  in  Section  2,  below, 
will  improve  the  Census  Bureau's 
abihty  to  process  the  information  in  a 
timely  manner  and  will  improve  the 
match  rate  between  the  addresses  on 
those  lists  and  the  addresses  in  the 
MAF.  Along  with  other  factors,  such  as 
when  the  address  lists  are  received,  the 
Census  Bureau  will  consider  the  extent 
to  which  each  address  list  meets  these 
standards  in  setting  priorities  for 
processing. 

1.  Basic  Standards 

The  following  basic  standards  apply 
to  all  address  lists  that  a  tribal  or  local 
government  plans  to  submit  to  the 
Census  Bureau  as  part  of  the  PALS. 

a.  Addresses  must  accurately  reflect 
residential  units  existing  at  the  time  of 
submission.  The  definition  of 
"residential  unit"  includes  housing 
units  in  single  or  multiple-occupancy 


structures  and  in  group  living  quarters 
wh«e  unrelated  individuals  share  the  ' ' 
facilities  of  a  structure.  Group  living 
quarters  include  residential  units  such 
as  college  dormitories,  orphanagee, 
nursing  homes,  military  barracks, 
prisons,  and  large  rooming  or  boarding 
houses.  A  housing  unit  is  a  house,  an 
apartment,  a  group  of  rooms,  or  a  single 
room  that  is  occupied  as  a  separate 
living  quarters  or,  if  vacant,  intended  for 
occupancy  as  a  separate  living,  quarters. 
A  separate  living  quarters  is  one  in 
which  the  occupants  Uve  and  eat 
separately  from  other  people  in  the 
bidlding  AND  for  which  the  occupants 
have  direct  access  irom  outside  the 
building  or  through  a  common  hall. 

b.  City-style  addresses  must  show  the 
basic  street  address  (that  is,  house 
number  and  street  name).  The  street 
name  must  include  applicable  street 
directional  and  street  type  indicators 
(for  example,  "105  S  MAIN  ST  NW"). 

c.  For  jurisdictions  that  have 
converted  from  a  rural-style  to  a  city- 
style  address  system,  or  that  have 
replaced  one  city-style  system  with 
another  city-style  system,  the  addresses 
must  reflect  the  current  system.  (See 
also  related  non-mandatory  standards.) 
File  documentation  and  the  address  list 
must  indicate  whether  the  current 
address  system  is  recognized  for  mail 
delivery  by  the  U.S.  Postal  Service.' 

d.  If  the  address  list  includes  both 
residential  and  nonresidential 
addresses,  it  must  distinguish  between 
the  two.  (If  an  address  is  used  to 
identify  a  unit  used  for  both  residential 
and  nonresidential  purposes,  it  should 
be  identified  as  "residential"  or  "mixed 
use"  for  purposes  of  this  standard.) 

e.  For  jurisdictions  that  include 
addresses  in  more  than  one  ZIP  Code, 
each  address  record  must  include  the 
correct  and  current  5-di^t  ZIP  Code. 

f.  Addresses  in  a  multiunit  structure 
must  include  a  unit  designation  for  each 
housing  imit  (for  example,  "101  MAIN 
ST,  APT  A")  and  a  tally  of  the  total 
number  of  individual  dwelling  imits 
located  within  the  multiunit  structure. 
In  addition  to  (but  not  instead  of)  the 
basic  street  address,  it  is  useful  for  the 
Census  Bureau  to  receive  the  building, 
apartment,  and  complex  names  as -well. 

If  individual  unit  designations  are  not 
available,  each  address  record  must 
include  descriptive  information  that 
identifies  the  addresses  for  multi-unit 
structures  separately  from  those 
addresses  for  single-unit  structures.  The 


'  For  addreu  lists  wherein  the  city-style 
addresses  are  not  recognized  for  mail  delivery,  the 
feedback  provided  by  the  Census  Bureau  will  be  on 
a  different  schedule  and  will  lack  the  same  level  of 
detail  as  where  the  addresses  are  used  for  mail 
delivery. 
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options  described  below  are  in 
preferential  order. 

(1)  When  the  address  list  has  in  its 
inventory  only  one  record  representing 
a  multiimit  structure: 

i.  Include  as  part  of  each  address 
record  a  tally  of  the  total  niunber  of 
individual  dwelling  imits  located 
within  the  multiimit  structure. 

ii.  Include  as  part  of  each  address 
record  a  single  character  signifying  that 
it  represents  a  multixmit  structure  (for 
example,  "M"). 

(2)  When  the  address  list  includes  a 
imique  record  for  every  individual  imit, 
but  does  not  contain  distinguishing  unit 
designations,  mark  each  such  record 
with  a  single  character  flag  signifying 
that  it  represents  an  individual  imit  in 

a  multiunit  structure  (for  example,  "I"). 


g.  Tribal  and  Ideal  governments  must 
provide  with  each  address  list 
documentation  describing  the  file 
specifications,  record  layout  (including 
field  names,  descriptions,  character 
positions,  and/or  field  delimiters),  and 
data  elements  for  each  record  in  the 
address  list,  along  urith  a  description  of 
the  source  of  the  address  information. 

2.  Supplemental  Standards 

The  following  supplemental 
standards  set  forth  desirable 
characteristics  for  address  lists  that  a 
tribal  or  local  government  plans  to 
submit  to  the  Census  Bureau  as  part  of 
the  PALS. 

a.  Address  lists  are  most  useful  when 
they  are  submitted  in  a  computer- 


readable  format,  using  one  of  the 
following  media:  PC  floppy  disk,  CD- 
ROM,  8-mm  tape,  or  9-track  magnetic 
tape  (no  label  with  1,600  or  6,250  BPI 
density).  All  media  casings  should  have 
external  labels  that  clearly  identify  the 
data  contained  and  the  name  of  the 
tribal  or  local  government. 

b.  Computer-readable  address  lists  are 
most  useful  when  they  are  submitted 
using  the  file  specifications  and  content 
format  specified  below: 

(1)  ASCn  files  with  fixed  length 
records. 

(2)  Separate  records  for  each 
residential  unit  with  an  end-of-record 
indicator  appropriate  to  the  submitting 
government's  operating  system. 

(3)  Arrange  the  file  content  as: 


Character  position 

1-5  

6-77  

78  

T  ■■•■■■■■•- 

1 — 


Raid 


5-digit  ZIP  Ckxle. 

Street  Address,  irx^luding  house  number,  street  name,  and  within-structure  designation. 

Multiuntt  Indicator  (a  flag  signifying  wttether  or  not  the  address  record  pertains  to  a  muttiunit  structure;  use  for  the  situa- 
tion represented  t>y  Item  1f(1)ii  OR  1f(2)). 
Multiunit  Tatty,  right  justified  (the  total  number  of  units  sharing  the  basic  street  address  represented  on  the  record;  see 

nm. 


Optional  Rekte,  with  Suggested  Positioning 


83-102  . 

103-104 

105-107 

10&-111 

112-end 


Post  Office  Hame. 

2-character  USPS  State  Abbreviation  or  2-digit  FIPS  State  Code. 

3-diglt  FIPS  County  Code. 

USPS  PIU8-4  add-on  code. 

Other  Descriptive  Information  (for  example,  a  single  character  indicator  that  distinguishes  between  addresses  used  for 
mail  delivery  and  those  that  are  not  [item  1c],  a  singte  chtuBcter  Indicator  that  distinguishes  between  residential, 
nonresidential,  and  "mixed  use"  [Item  Id],  a  building  name  address  fttem  2b(5)],  the  superseded  address  where  a  new 
address  system  has  been  put  in  piece  [item  2b(6)],  a  single-character  indicator  that  distinguishes  between  address 
records  that  are  corrections,  deletions,  and  additions  [Item  ^,  and  for  those  address  records  incorporating  a  correction 
from  a  previous  address  list  submission,  the  old  information  (item  2f\). ^^^ 


The  Street  Address  field  (character  positions  6-77)  can  be  shortened  if  no  address  record  requires  the  full  aNottad  space.  In  order  to  save 
space,  the  tribal  or  local  government  may  shorten  each  address  record  by  reducing  the  size  of  the  Street  Address  field,  eliminating  the  optional 
fields,  or  repositioning  the  optional  fields.  Regardless  of  data  format  used,  basic  standard  1,g  requires  that  the  tribal  or  local  government  docu- 
ment the  flie  specifications,  record  layout,  and  data  elements  for  each  record  in  the  address  list. 

The  Street  Address  field  should  contain  only  the  indicated  information,  it  is  highly  desirable  that  this  field  NOT  include  person-name  informa- 
tion, post  office  name,  or  state  abbraviatioro. 


(4)  Files  that  have  the  components  of 
the  Street  Address  stored  in  separate 
fields  should  include  docimientation 
that  defines  the  subfields  within  the 
Street  Address  field  (character  positions 
6-77)  and  the  position  of  each 
component  of  the  address  in  their 
appropriate  subfields.  Please  ensure  that 
the  documentation  accurately  describes 
the  field  arrangement. 

(5)  For  residential  units  that  are 
identified  by  both  a  house  number-street 
name  address  and  a  building  name 
address,  it  is  most  useful  to  have  the 
house  mmiber-street  name  address  in 
the  Street  Address  field  and  the 
equivalent  building  name  address  in  the 
Other  Descriptive  Information  field. 
When  the  house  number-street  name 
address  is  unavailable,  either  place  the 
building  name  address  in  the  Street 


Address  field  or  in  the  Other 
Descriptive  Information  field. 
Whichever  is  the  case,  please  ensure 
that  the  documentation  accurately 
describes  the  file  content  arrangement. 

(6)  In  addition  to  providing 
computerized  address  list  and 
dociunentation,  it  is  very  helpful  for  the 
tribal  or  local  government  to  submit  a 
hard-copy  docmnent  containing  a 
representative  sample  of  address 
records. 

c.  For  jurisdictions  in  which  all 
addresses  are  in  a  single  5-digit  ZIP 
Code,  each  address  record  should 
include  the  5-digit  ZIP  Code. 

d.  Append  the  4-digit  USPS  Plus-4 
add-on  code,  along  with  the  5-digit  ZIP 
Code,  to  each  address  record,  if 
available. 


e.  If  a  tribal  or  local  government  is 
submitting  information  from  more  than 
one  address  list,  it  should  consolidate 
and  unduplicate  the  address  Usts  before 
submitting  them  to  the  Census  Bureau. 
Otherwise,  the  submitting  government 
should  specify  the  sequence  in  which 
the  Census  Bureau  should  process  the 
multiple  lists. 

f.  For  jurisdictions  that  have  changed 
address  systems  during  the  preceding 
five  years,  each  address  record  should 
include  both  the  current  address  and  the 
superseded  address. 

g.  For  second  or  subsequent  address 
list  submissions,  it  is  preferable  that  the 
new  address  lists  include  only 
additions,  deletions,  and  corrections  to 
the  original  U8t(s).  Provide  an  indicator 
(diagnostic  flag)  that  will  distinguish 
between  the  new  address  records  (for 
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example,  "N"),  records  from  an  earlier 
list  thiat  now  should  be  deleted  (such  as. 
"D").  and  the  corrected  records  (for 
example.  "C").  For  address  records 
requiring  corrections,  provide  the 
original  depiction  of  the  address  in  the 
Other  Descriptive  Information  space 
allotment  (character  positions  112-end); 
this  will  significantly  help  the  Census 
Bureau's  efforts  to  identify  and  remove 
the  superseded  version  of  the  address 
and  avoid  delivery  of  more  than  one 
questionnaire  to  the  same  household. 

Dated:  August  24. 1995. 
Hany  A.  Sour. 

Deputy  Director.  Bureau  of  the  Census. 
[FR  Doc  95-21521  Filed  »-29-95;  8:45  am) 

8ILUNO  CODE  3B1»-07-P 


International  Trade  Administration 

U.S.-Argentina  Business  Development 
Council— Commercial  Law  initiative 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  Opportimity  to 
Participate  in  Commercial  Law 
Initiative. 

summary:  On  January  25. 1995. 
Secretary  of  Commerce  Ronald  H. 
Brown  and  Argentine  Minister  of 
Economy  and  Public  Works  and 
Services  Domingo  Cavallo  signed  Terms 
of  Reference  establishing  the  United 
States- Argentina  Business  Development 
Council  ("BDC").  The  purpose  of  die 
BDC.  a  bilateral,  public-private  sector 
council,  is  to  provide  a  forum  for 
cooperation  through  which  U.S.  and 
Argentine  public  and  private  sector 
representatives  can  exchange 
information  on  commercial  matters  and 
encourage  discussion  on  various  themes 
related  to  bilateral  business 
development  and  trade  promotion.  The 
BDC  is  comprised  of  a  U.S.  section  and 
an  Argentine  section.  The  U.S.  section 
is  comprised  of  U.S.  govenmient 
officials  and  Chief  Executive  Officers 
and  other  top  management  level 
employees  of  U.S.  companies  with 
commercial  interest  in  and  experience 
with  Argentina.  The  activities  of  the 
BDC  may  include,  but  are  not  limited  to. 
the  following:  identifying  commercial 
opportunities,  impediments  and  issues 
of  concern  to  the  U.S.  and  Argentine 
business  communities;  improving 
dissemination  of  information  on  U.S.- 
Argentine market  opportunities; 
developing  sectoral  or  project  oriented 
approaches  to  expanding  business 
opportunities;  implementing  trade  and 
business  development  programs;  and 
other  appropriate  steps  to  foster 
commercial  relations  between  the 


United  States  and  Argentina.  To 
implement  these  activities,  the  BDC  has 
formed  various  working  groups,  one  of 
which  is  the  Commercial  Law  Working 
Group  ("Law  Group").  The  Law  Group 
intends  to  implement  a  cooperative 
work  program  called  the  Commercial 
Law  Initiative  or  CLI,  including 
information  exchange  activities  and 
legal  seminars. 
DATES:  In  order  to  receive  full 
consideration,  comments  must  be 
received  no  later  than:  September  13. 
1995. 

ADDRESSES:  Ursula  Odiaga  lannone. 
Attorney- Advisor.  Office  of  the  Chief 
Counsel  for  International  Commerce. 
U.S.  Department  of  Commerce.  Room 
5624, 14th  and  Constitution  Avenue 
N.W..  Washington.  DC  20230;  FAX  (202) 
482-4076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ursula  Odiaga  lannone.  Attorney- 
Advisor,  Office  of  the  Chief  Counsel  for 
International  Commerce,  U.S. 
Department  of  Commerce,  Room  5624, 
14th  and  Constitution  Avenue  N.W., 
Washington,  DC  20230,  (202)  482-1614. 

SUPPLEMENTARY  INFORMATION: 

Commercial  Law  Initiative 

The  Law  Group  is  co-chaired  by  the 
General  Counsel  of  the  Department  of 
Commerce  and  thp  Undersecretary  of 
Legal  Affairs  of  the  Argentine  Ministry 
of  Economy  and  Public  Works  and 
Services.  TTie  Law  Group  intends  to 
implement  a  cooperative  work  program, 
the  Commercial  Law  Initiative,  to 
increase  mutual  understanding  of  the 
U.S.  and  Argentine  legal  systems  as  they 
affect  U.S.-Argentine  bilateral  commerce 
("commercial  law").  Possible  avenues  of 
cooperation  include:  (1)  Activities  to 
exchange  information  on  commercial 
law  developments,  practice  and 
methods,  e.g.,  legal  seminars  and 
exchanges  of  legal  experts;  (2)  cross 
dissemination  of  commercial  laws  of 
each  country;  (3)  establishing  a 
repository  for  laws,  international 
conventions  and  agreements  and  other 
legal  materials;  and  (4)  stimxUating. 
supporting  and  monitoring  cooperation 
and  direct  contacts  between  concerned 
organizations,  enterprises,  private  sector 
attorneys  and  members  of  academia  of 
both  countries  in  the  area  of  commercial 
law. 

Legal  Seminar 

As  part  of  the  CLI.  the  Law  Group 
plans  to  conduct  at  least  two  legal 
seminars,  first  in  Argentina  and  then  in 
the  United  States.  In  accordance  with 
the  public  sector-private  sector 
partnership  embodied  in  the  BDC,  the 
seminars  will  be  oiganized  by  the 


Department  of  Commerce  and  the 
Argentine  Ministry  of  Economy  and 
Public  Works  and  Services  and  co- 
sponsored  and  largely  staffed  by  private 
sector  attorneys  from  both  countries 
who  are  experts  in  the  priority  topics  to 
be  covered.  It  is  anticipated  that  the  first 
seminar  will  take  place  in  Argentina  in 
March  of  1996  and  the  second  seminar 
will  be  held  in  the  United  States  in  the 
Fall  of  1996.  Legal  seminar  participants 
may  be  speakers,  audience  members 
and/or  drafters  of  issue  papers  and  will 
be  required  to  pay  a  participation  fee. 
As  described  below,  the  BDC  will 
identify  priority  legal  issues  to  be 
covered  by  the  Law  Group  and  in  the 
legal  seminars.  The  Department  of 
Commerce  Office  of  General  Counsel 
will  develop  participation  criteria  for 
the  legal  seminars  based  in  part  on  the 
priority  legal  issues  identified  as 
discussed  below. 

Opportunity  to  Provide  Input  on 
Priority  Legal  Issues 

As  a  firat  step  in  the  CLI,  the  Co- 
Chairs  of  the  Law  Group  will  exchange 
letters  identifying  and  prioritizing  the 
issues  that  their  respective  BDC  sections 
desire  to  be  addressed  in  the  following 
18  months  by  the  Law  Group.  It  is 
anticipated  that  this  exchange  will 
occur  in  September  of  1995.  The 
General  Counsel  of  the  Department  of 
Commerce  is  accepting  comments 
concerning  the  identification  of  priority 
issues  to  be  raised  by  the  U.S.  section 
of  the  BDC.  To  identify  legal  issues 
relevant  to  conducting  commercial 
relations  with  Argentina,  please  mail  or 
FAX  your  comments  to  Ms.  laimone  as 
indicated  in  the  ADDRESSES  section 
above. 

Authoritjr:  Act  of  February  14, 1903,  c.  552. 
as  amended,  15  U.S.C.  §  1501  et  seq..  32  Stat. 
825;  Reorganization  Plan  No.  3  of  1979, 19 
U.S.C  §2171  Note,  93  Stat.  1381. 

Dated:  August  24. 1995. 

Walter  M.  Bastian.  m, 

Director,  Office  of  Latin  America  and  the 
Caribbean. 

(FR  Doc.  95-21559  Filed  8-29-95;  8:45  am] 
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[A-688-707] 

Granular  Polytetrafluoroethyfene  Resin 
From  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  requests  by  one 
respondent  and  the  petitioner,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  ^e 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PTTE)  resin 
from  Japan.  The  review  period  is  August 
1, 1993.  through  July  31, 1994.  This 
review  covers  one  company,  Daikin 
Industries,  Ltd.  As  a  result  of  the 
review,  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist  for  the  respondent. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3. 1994.  the  Department 
published  in  the  Federal  Register  a 
notioe  of  "Opportvmity  to  Request 
Administiative  Review"  (59  FR  39543) 
of  the  antidumping  duty  order  on 
granular  PTFE  resin  from  Japan  (53  FR 
32287.  August  24,  1988).  Respondent, 
Daikin  Industries,  Ltd.,  and  petitioner, 
E.  I.  Dupont  de  Nemours  &  Company, 
requested  an  administrative  review  in 
accordance  with  19  CFR  353.22(a) 
(1993).  On  September  16, 1994.  the 
Department  published  a  notice  of 
initiation  of  this  review  (59  FR  47609). 
The  period  of  review  is  August  1. 1993. 
through  July  31. 1994.  The  Department 
is  now  conducting  this  review  pursuant 
to  section  751  of  the  Tariff  Act  of  1930, 
as  amended  (the  Tariff  Act). 

Applicable  Statute  and  Regulatians 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  antidumping  duty  order  covers 
granular  PTFE  resins,  filled  or  imfilled. 
The  order  explicitly  excludes  PTFE 
dispersions  in  water  and  PTFE  fine 
powders.  During  the  period  covered  by 
this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
ilTS  number  for  convenience  and 
Customs  purposes  only.  The  written 


description  of  scope  remains 
dispositive. 

The  review  covers  one  manu&cturer/ 
exporter  of  granular  PTFE  resin,  Daikin 
Industries,  Ltd.  (Daikin).  The  period  of 
review  is  August  1, 1993,  through  July 
31. 1994. 

United  States  Price 

In  calculating  United  States  price 
(USP).  the  Department  determined  both 
purchase  price  and  exporter's  sales 
price  (ESP),  as  defined  in  section  772  of 
the  Tariff  Act,  to  be  appropriate.  All 
sales  were  made  through  Daikin 
America.  Inc.  PAI).  a  related  sales  agent 
in  the  United  States,  to  an  imrelated 
purchaser.  However,  whenever  sales  are 
made  prior  to  the  date  of  importation 
through  a  related  sales  agent  in  the 
United  States,  we  typically  determine 
that  piuchase  price  is  the  most 
appropriate  determinant  of  the  USP  if: 

1.  Tne  merchandise  in  question  was 
shipped  directly  from  the  manufactiu-er 
to  die  unrelated  buyer,  vdthout  being 
introduced  into  the  inventory  of  the 
related  shipping  agent; 

2.  Direct  snipment  from  the 
manufacturer  to  the  unrelated  buyers 
was  the  customary  commercial  chaimel 
for  sales  of  this  merchandise  between 
the  parties  involved;  and 

3.  The  related  selling  agent  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

Granular  Polytetrafluoroethylene 
Resin  From  fapan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  33188  Qune  27, 1995); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  From 
fapan.  57  FR  21937.  21945  (May  26, 
1992). 

For  Daikin 's  sales  which  satisfy  the 
criteria  listed  above,  we  regard  the 
routine  selling  functions  of  the  exporter 
as  merely  having  been  relocated  from 
the  country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves,  and  we  therefore  treated 
these  sales  as  purchase  price 
transactions  in  accordance  with  section 
353.41(b)  of  our  reflations. 

DAI  also  maintams  an  inventory  of 
subject  merchandise  in  the  United 
States.  Where  the  date  of  importation 
preceded  the  date  of  sale  and  DAI's  role 
included  warehousing  responsibilities 
in  addition  to  routine  selling  functions, 
we  regarded  sales  of  such  merchandise 
as  ESP  sales  in  accordance  with  section 
353.41(c)  of  our  regulations. 


We  based  piutJiase  price  and  ESP  on 
the  packed,  delivered  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
foreign  brokerage  and  handling,  foreign 
inland  freight,  ocean  freight,  marine 
insurance,  U.S.  brokerage  and  handling, 
U.S.  inland  freight,  U.S.  duty,  U.S. 
harbor  fees  and  merchandise  processing 
fees,  and  inland  insurance,  in 
accordance  with  section  772(d)  of  the 
Tariff  Act.  For  ESP  sales  we  also  made 
deductions,  where  applicable,  for  credit 
expense,  replacement  of  defective 
merchandise,  commissions  paid  to 
unrelated  selling  agents  in  the  United 
States  and  indirect  selling  expenses,  in 
accordance  with  section  772(e)  of  the 
Tariff  Act. 

We  made  an  addition  to  USP  for  the 
Japanese  consumption  tax  in  accordance 
with  oiu  practice  as  set  forth  in 
Silicomanganese  From  Venezuela; 
Freliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 
(Silicomanganese).  59  FR  31204  (Jime 
17. 1994). 

Foreign  Maricet  Value 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third  country  sales, 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
witii  section  773(a)(1)(A)  of  the  Tariff 
Act.  we  based  FMV  on  the  packed, 
deUvered  price  to  unrelated  purchasers 
in  the  home  market. 

In  a  preceding  administrative  review 
we  found  that  Daikin  made  home 
market  sales  below  the  cost  of 
production  (COP).  Therefore,  in 
accordance  with  our  standard  practice, 
we  also  conducted  a  COP  investigation 
during  the  current  administrative 
review.  We  calculated  COP  as  the  siun 
of  Daikin 's  reported  materials,  labor, 
factory  overhead,  and  general  expenses. 
We  compared  COP  to  home  market 
prices,  net  of  movement  charges,  price 
adjustments,  and  discounts, 

As  a  result  of  our  COP  investigation, 
we  foxmd  no  below-cost  sales,  and 
therefore  did  not  disregard  any  home 
market  sales  as  beii^  below  cost. 

We  calculated  FMV  on  a  monthly 
weighted-average  basis.  Where  possible 
we  compared  all  U.S.  sales  to  sales  of 
identical  merchandise  sold  in  Japan.  For 
U.S.  sales  in  which  identical 
merchandise  was  not  sold  during  the 
relevant  contemporaneous  period,  we 
used  as  FMV  contemporaneous  sales  of 
the  product  that  was  most  similar  to  the 
merchandise  involved  in  the  U.S.  sale, 
in  accordance  with  section  771(16)  of 
the  Tariff  Act.  We  matched  similar 
products  based  on  physical 
characteristics  and  product 
specifications  provided  by  Daikin  in  its 


45142 


Federal  Regigter  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1995  /  Notices  45143 


questionnaire  response  dated  February 
24. 1995. 

In  accordance  with  our  practice,  we 
disregarded  sample  sales  as  being 
outside  the  ordinary  course  of  trade.  See 
Granular  Polytetrafluroethylene  Resin 
From  Japan:  Final  Results  of 
Administrative  Review.  58  FR  at  50345 
(September  27, 1993).  The  sales  m 
question  represent  small  quantities  of 
graniUar  PTFE  resin  sold  to  testing 
facilities  in  Japan  at  prices  substantially 
higher  than  the  prices  of  the  vast 
majority  of  Daildn's  sales.  Fiulher,  the 
sales  in  question  were  not  for 
consximption,  but  for  evaluation 
purposes. 

Where  applicable,  we  made 
deductions  for  inland  freight,  discounts, 
post-shipment  price  adjustments,  and 
ph3rsical  differences  in  merchandise.  To 
adjust  for  differences  in  circumstances 
of  sale  (CDS)  between  the  home  market 
and  the  United  States,  we  first  deducted 
direct  selling  expenses  incurred  in  the 
home  market,  which  included  credit 
and  replacement  of  defective 
merchandise.  Home  market  movement 
expenses  incurred  between  the 
warehouse  and  the  customer  after  the 
sale  were  treated  as  direct  COS 
deductions.  For  comparison  to  purchase 
price  sales,  we  then  added  direct  selling 
expenses  incurred  in  the  United  States 
for  replacement  of  defective 
merchandise,  credit,  and  commissions 
(because  no  commissions  were  paid  in 
the  home  market).  Where  appUcable.  in 
accordance  with  section  353.56(b)(1)  of 
our  regulations,  we  offiset  U.S. 
commissions  by  deducting  home  market 
indirect  selling  expenses  from  FMV  in 
an  amount  not  exceeding  those 
commissions.  For  comparison  to  ESP 
sales,  in  accordance  with  section 
353.56(b)(2)  of  our  regulations,  we  also 
deducted  home  market  indirect  selling 
expenses  in  an  amount  not  to  exceed  die 
sum  of  U.S.  commissions  and  indirect 
selling  expenses  incurred  in  the  United 
States.  Home  market  movement 
expenses  were  also  incurred  between 
the  factory  and  the  warehouse  before  the 
sale,  and  we  have  adjusted  for  such 
expenses  as  indirect  selling  expenses 
under  the  commission  oSset  provision 
of  section  353.56(b)(1)  and  under  the 
ESP  offeet  provision  of  section 
353.56(b)(2),  as  appropriate.  In  order  to 
adjust  for  differences  in  packing 
between  the  two  markets,  we  deducted 
home  market  packing  costs  from  FMV 
and  added  U.S.  pacldng  costs.  We  also 
adjusted  for  Japanese  consumption  tax 
in  accordance  with  our  decision  in 
Silicomanganese. 


Preliminary  Results  of  Review 

As  a  resxdt  of  ana  comparison  of  USP 
with  FMV,  we  preliminarily  determine 
that  the  following  dumping  margin 
exists: 


Manufacturer/exporter 

Period 

Margin 
(per- 
cent) 

Daildn  Industries  

08/01/9a- 
07/31/94 

69.10 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results. 
Interested  parties  may  request 
disclosiu^  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  approximately  44  days  from 
the  date  of  publication.  Case  briefs  and 
other  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  from  the  date  of  publication. 
Rebuttal  brieb  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  from  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  residts  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  wrill  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
company  will  be  the  rate  we  establish  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiuer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 


exporters  will  continue  to  be  91.74 
percent,  the  rate  made  effective  by  the 
final  residts  of  the  most  recent, 
administrative  review  of  the  order  [see 
PTFE  Resin  From  Japan.  60  FR  at 
33189).  As  noted  in  the  Department's 
previous  final  resvdts  in  this  proceeding, 
this  rate  is  the  "all  others"  rate  from  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbiu-sement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failiue  to  comply  with  this  requirement 
could  residt  in  the  Secretary's 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  16, 1995. 
Susan  G.  Enmnan, 

Assistant  Secretary,  for  Import 

Administration. 

(FR  Doc.  95-21554  Filed  8-29-95;  8:45  am) 
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[A-47S-«18.  A^48»-805] 

Notice  of  Postponament  of  Preliminary 
Antidumping  Duty  Detennlnationa: 
Certain  Pasta  From  Italy  and  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Berg  (202-482-0114)  or  Michelle 
Frederick  (202-482-0186),  Office  of 
Antidumping  Investigations,  U.S. 
E)epartment  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230. 
POSTPONEMENT  OF  PRELIMINARY 
DETERMINATIONS:  On  June  1,  1995,  the 
Department  of  Commerce  (the 
Department)  initiated  antidumping  duty 
investigations  of  certain  pasta  from  Italy 
and  Turkey  (60  FR  30268,  June  8. 1995). 
The  notice  of  initiation  stated  that  if 
these  investigations  proceed  normally, 
the  Department  would  issue  its 
preliminary  determinations  by  October 
19,  1995. 

On  June  26, 1995,  the  U.S. 
International  Trade  Commission 


determined  that  there  is  a  reasonable 
indication  that  a  U.S.  domestic  industry 
is  threatened  with  material  injury  by 
reason  of  imports  of  pasta  from  Italy  and 
Turkey  (60  FR  35563,  July  10, 1995). 

Pursuant  to  section  733(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
Department  is  postponing  the 
preliminary  determinations  in  these 
investigations  until  no  later  than 
December  8, 1995.  In  accordance  with 
section  773(c)(1)(B)  of  the  Act,  the 
Department  has  determined  that  all 
parties  concerned  in  these 
investigations  are  cooperating.  Further, 
we  find  these  cases  to  be  extraordinarily 
complicated  for  the  following  reasons. 
Ehie  to  the  large  combined  number  of 
exporters  of  pasta  in  Italy  and  Turkey, 
the  Department  devoted  a  considerable 
amount  of  time  developing  and 
implementing  respondent  selection 
procedures.  This  caused  a  delay  in  the 
issuance  of  the  questionnaire.  In 
addition,  due  to  the  large  number  of 
companies  selected  for  investigation, 
the  Department  will  be  examining  an 
extiemely  large  number  of  complex 
transactions.  Fvtrther,  many  of  the  issues 
in  these  investigations  are  novel  given 
these  are  among  the  first  cases 
conducted  since  the  implementation  of 
the  Uruguay  Round  Agreements  Act. 
For  these  reasons,  we  have  determined 
that  additional  time  is  necessary  to 
make  the  preliminary  determinations. 
Accordingly,  we  are  postponing  our 
preliminary  determinations  in  these 
investigations  \mtil  no  later  than 
December  8, 1995. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act,  as  amended, 
and  19  CFR  353.15(d). 

Dated:  August  25, 1995. 
Gary  Tavennan, 

Acting  Deputy  Assistant  Secretazy  for 

Investigations. 

(FR  Doc.  95-21555  Filed  8-29-95;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  Kay  Escrow 
Issussj  I 

agency:  National  Institute  of  Standards 
and  Technology. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  NIST  announces  a  meeting  to 
disciiss  issues  regarding  key  escrow 
encryption,  specifically  to  include 
export  criteria  for  software  and  the 
desirable  characteristics  for  U.S.  key 
escrow  agents. 


DATES:  The  meeting  will  be  held  at  NIST 
on  September  6  and  7, 1995,  from  9:00 
a.m.  to  5:00  p.m. 

ADDRESSES:  To  register  to  attend  the 
meeting,  interested  parties  may  contact 
Key  Esoow  Issues  Meeting,  Arlene 
Carlton,  Technology  Building,  Room  B- 
154,  NIST,  Gaidiersburg,  MD,  20899; 
301-975-3240,  fax:  301-948-1784,  ore- 
mail  at  "carlton@micf.nist.gov". 

Individuals  interested  in  speaking  are 
asked  to  contact  Ed  Roback  at  NIST  on 
301-075-3696,  fax:  301-948-1784^  or  e- 
mail  at  "foback@enh.nist.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Carlton,  Technology  Building, 
Room  B-154,  NIST,  Gaithersburg,  MD, 
20899;  301-975-3240.  fax:  301-948- 
1784,  or  e-mail  at 
"carlton@micf,nist.gov". 
SUPPLEMENTARY  INFORMATION:  The 
Commerce  Department's  National 
Institute  of  Standards  and  Technology 
invites  industry  representatives  and 
other  interested  parties  to  a  meeting  on 
September  6  and  7,  to  discuss  issues 
related  to  key  escrow  encryption.  While 
not  limited,  two  principal  agenda  items 
for  discussion  will  be:  (1)  Developing 
the  criteria  for  software  key  escrow 
encryption  exportability  and  (2)  the 
desirable  characteristics  for  U.S.  key 
escrow  agents. 

Industry  has  asked  the  government  for 
criteria  for  the  export  of  software  key 
escrow  encryption.  Rather  than  simply 
publishing  criteria,  however,  the 
Administration  desires  consultations 
with  industry  in  preparing  final  criteria 
for  publication.  This  session  of  the 
meeting  will  begin  with  a  presentation 
of  the  government's  perspective  of  the 
desirable  criteria,  followed  by  a  chance 
for  other  participants  to  offer  their 
thoughts  on  this  issue  as  well  as 
reaction  to  the  federal  perspective. 
Under  acceptable  criteria,  the 
government  is  willing  to  allow  for  the 
export  of  strong  cryptography  (e.g.,  DES) 
when  coupled  with  a  key  escrow 
mechanism.  It  is  anticipated  that  this 
would  be  coupled  with  a  one-time 
product  review  (e.g.,  as  is  the  case  for 
RC2/RC4  products)  by  the  Department 
of  State.  Following  such  approval,  the 
Department  of  Commerce  woidd 
administer  export  regidations. 

The  second  session  of  the  meeting 
will  address  the  desirable  characteristics 
of  acceptable  U.S.  escrow  agents. 
Clearly,  if  export  of  key  escrow 
encryption  products  will  be  alloWed, 
the  cryptographic  keys  must  be  stored 
with  some  entity.  This  session  will 
address  the  criteria  for  the  approval  of 
such  organizations.  It  may  also  discuss 
what  sort  of  legal  protections,  if  any, 
may  be  necessary  to  provide,  for 


example,  against  unauthorized  release 
of  encryption  keys.  Follow-up  meetings 
to  both  issues  may  be  necessary. 

Other  related  topics  may  be  included, 
time  permitting.  Note  that  a  separate 
meeting  has  been  scheduled  for  9/15/95 
to  discuss  the.development  of  federal 
standards  for  Key  escrow  encryption. 

Government  representatives  will 
attend  from  the  Office  of  Science  and 
Technology  Policy,  the  Department  of 
State,  the  Department  of  Justice,  the 
Department  of  Commerce,  the  National 
Security  Agency,  and  the  Federal 
Biueau  of  Investigation. 

If  you  would  like  to  make  a 
presentation  with  your 
recommendations  on  either  topic,  or 
propose  an  additional  topic,  please 
contact  Ed  Roback  at  NIST  on  301-975- 
3696.  Presentations  may  be  limited  in 
length  to  accommodate  all  speakers.  The 
meeting  will  be  open  to  the  pubhc, 
although  seating  is  limited. 

No  detailed  agenda  has  been  set  yet. 
NIST  reserves  the  right  to  cancel  any 
part  of  the  meeting. 

Dated:  August  23. 1995. 
Samuel  Kramer, 
Associate  Director. 
(FR  Doc.  95-21486  FUed  8-29-95;  8:45  am) 
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Announcing  a  Meeting  of  De>feioping 
Fadsral  Infonnation  Processing 
Standards  for  Kay  Escrow  Encryption 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

ACTION:  Notice  of  open  meeting. 

summary:  NIST  announces  an 

exploratory  workshop  to  develop  federal 

standards  for  key  escrow  encryption, 

specifically  to  include  software 

implementations. 

DATES:  The  meeting  will  be  held 

September  15, 1995,  from  9:00  a.m.  to 

5:00  p.m.. 

ADDRESSES:  The  meeting  will  be  held  at 

Gaithersburg  Hilton  Hotel,  620  Perry 

Parkway,  Gaithersburg,  Maryland. 

To  register  to  attend  the  meeting, 
interested  parties  may  contact  Key 
Escrow  Standards  Workshop,  Arlene 
Carlton,  Technology  Building,  Room  B- 
154,  NIST,  Gaidiersburg,  MD,  20899; 
301-975-3240.  fax:  301-948-1784.  or  e- 
mail  at  "carlton@micf.nist.gov". 

Individuals  interested  in  speaking  are 
asked  to  contact  Ed  Roback  at  NIST  on 
301-975-3696,  fax:  301-948-1784,  or  e- 
mail  at  "roback@enh.nist.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Carlton,  Technology  Building, 
Room  B-154,  NIST,  Gaithersburg,  MD. 
20899;  301-975-3240.  fax:  301-948- 
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1784,  or  e-mail  at 
"carlton@inicf.iust.gov". 

SUPPLEMENTARY  INFOfWATION:  On 

September  15, 1995,  the  Commerce 
Department's  National  Institute  of 
Standards  and  Technology  will  hold  an 
exploratory  workshop  on  d^eloping 
Federal  Information  Processing 
Standards  (FIPS)  for  key  escrow 
encryption,  specifically  to  include 
software  implementations.  This  effort  is 
being  initiated  to  further  the 
Administration's  conunitment  to  federal 
use  of  key  escrow  encryption. 

Industry  representatives  and  other 
interested  parties  are  invited  to  the 
workshop  to  provide  their  perspectives 
on  the  desirable  characteristics  of  key 
escrow  encryption  standards  to  NIST 
and  other  federal  officials.  Government 
representatives  also  will  present  their 
objectives  and  preliminary  approach  to 
this  standards  development  process. 
Discussion  will  also  include  proposals 
for  follow-on  activities. 

For  discussion  purposes,  one  initial 
option  for  this  standards  activity  may  be 
to  create  a  generic  key  escrow 
encryption  standard  containing  criteria 
for  federal  use  of  key  escrow  techniques 
implemented  in  either  software  or 
hardware.  This  high-level  standard 
could  then  be  supplemented  with  lists 
of  vaUdated  key  escrow  techniques. 
(Currently  FIPS  185.  "Escrowed 
Encryption  Standard."  a  hardware- 
based  standard,  is  the  only  FIPS- 
approved  key  escrow  teclmique.) 
Guidance  woiild  also  be  needed  to  guide 
selection  of  appropriate  key  escrow 
techniques  for  particular  applications. 
Key  escrowing  will  be  used  by  fBderal 
agencies  (and  others,  if  they  so  chor>8e) 
in  conjunction  with  FlPS-approvr 
encryption  techniques.  Development 
and  implementation  of  such  standards 
are  necessary  to  guide  federal  agencies 
in  effectively  and  seciuely 
implementing  key  escrow  encryption. 

The  meeting  is  open  to  the  public, 
although  seating  is  limited  to 
approximately  100  individuals. 
Ptesentations  may  be  limited  in  length 
to  accommodate  all  speakers.  No 
detailed  agenda  has  been  set  yet.  NIST 
reserves  the  right  to  cancel  any  part  of 
the  meeting. 

Dated:  August  23. 1995. 
SamiMl  Kraaar, 
Associate  Dinctor. 

[PR  Doc.  95-21487  Filed  »-29-95;  8:45  am] 
■LLMO  COee  M1»-€N-lt 


National  Ocaanic  and  Atmoapharic 
Administration 

Open  Meeting;  Rorida  Kays  National 
Marina  Sanctuary  Advlaory  Commlttae 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Kfanagement  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

ACnON:  Florida  Keys  National  Marine 
Sanctuary  Advisory  Council  (SAC) 
notice  of  open  meeting. 

SUMMARY:  The  Coimdl  was  established 
in  December  1991  to  advise  and  assist 
the  Secretary  of  Commerce  in  the 
development  and  implementation  of  the 
comprehensive  management  plan  for 
the  Florida  Keys  National  Marine 
Sanctuary. 

TME  AND  PLACE:  September  13. 1995. 
from  9:00  a.m.  until  adjournment.  The 
meeting  location  will  be  at  the  Hawk's 
Cay  Resort,  MUe  Marker  61.  Duck  Key, 
Florida. 
aqenoa: 

1.  Reports  from  Chairpersons  of  the 
ten  SAC  action  plan  working  groups. 

2.  Schedule  next  meeting. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation.  Fiiblic 
comment  will  be  received  from  11:30 
imtil  noon.  Seats  will  be  set  aside  for 
the  pubUc  and  the  media.  Seats  will  t>e 
available  on  a  first-come  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  Cradick  at  (305)  743-2437. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program 
Dated:  August  22. 1995. 

W.  Stanlay  Wibon, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

[FR  Doc.  95-21250  Filed  8-29-95;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Eatablishmant  of  a  Special  Accaaa 
Textile  Program  for  Andean  Trade 
Preference  Act  Countrlaa 

August  24. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Notice 

FOR  FURTHER  MFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authoritjr:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  purpose  of  this  notice  is  to  inform 
the  public  that,  in  furtherance  of  the 
objectives  of  the  Andean  Trade 
Preference  Act  (ATPA)  of  1991 .  19 
U.S.C.  Section  3201.  et  seq.,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  has  decided  to 
estabUsh  a  Special  Access  Program  for        \  i 
textile  products  assembled  in  ATPA, 
designated  countries  from  fabric  formed 
and  cut  in  the  United  States.  The 
eligible  designated  countries  under  the 
ATPA  are  currently  Bolivia,  Colombia, 
Ecuador  and  Peru.  However,  agreements 
with  eUgible  coimtries  must  be 
concluded  before  the  United  States  will 
apply  the  program  to  the  specific 
coimtries. 

The  first  Special  Access  limits  imder 
this  program  will  be  established  for 
imports  from  Colombia  of  cotton  and 
man-made  fiber  underwear  in  Categories 
352/652  and  wool  coats  in  Category  444, 
The  levels  will  be  annoiuiced  in  flie 
Federal  Register  at  a  later  date.  The 
United  States  and  Colombia  will  also 
establish  a  Special  Access  visa  and 
certification  system. 

Requirements  for  participation  in  the 
Special  Access  Program  provided  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989  are  applicable  to  ATPA  designated 
coimtries. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Kita  D.  Hayw, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  95-21557  Filed  8-29-95;  8:45  am] 
BNJJNa  COOe  3610-im-F 
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Eatabiiahment  and  Amendment  of 
Import  Umlta,  Amendment  of  a 
Reatraint  Period  and  Announcement  of 
Special  Accaaa  Levala  for  Certain 
Cotton,  Wool  and  Man-Made  Hbar 
Textile  Producte  Produced  or 
Manufactured  In  Colombia 

August  24. 1995. 

AGENCY:  CommiUee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
and  amending  limits  and  announcing 
special  access  levels. 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  the  limits  agreed  upon  by  the 
Governments  of  the  United  States  and 
Colombia,  as  notified  to  the  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  to  establish  limits  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Since  Colombia  is  now  a  member  of  the 
World  Trade  Organization  (WTO),  the 
limits  published  in  the  Federal  Register 
on  April  5, 1995  (60  FR  17319)  are  being 
amended.  Pursuant  to  the  ATC,  these 
new  limits  supersede  those  notified  to 
the  TMB  contained  in  the  Memorandum 
of  Understanding  (MOU)  dated 
November  18,  1994  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Colombia. 

A  notice  published  in  Federal 
Register  on  June  23, 1995  (60  FR  32652) 
announces  a  limit  for  cotton  and  man- 
made  fiber  underwear  in  Categories  352/ 
652  for  the  period  March  29, 1995 
through  March  28, 1996.  A  separate 
notice  published  on  June  23, 1995  (60 
FR  32657)  announces  a  request  to 
consult  with  the  Government  of  the 
Republic  of  Colombia  on  imports  of 
women's  and  girls'  wool  coats  in 
Category  444. 


In  Memoranda  of  Understanding 
(MOUs)  dated  June  27, 1995  and  August 
9, 1995,  the  Governments  of  the  United 
States  and  the  Republic  of  Colombia 
agreed,  pursuant  to  Article  6  of  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC),  to  establish  a  limit 
for  textile  products  in  Categories  352/ 
652  and  444,  respectively.  Textile 
products  in  Categories  352/652  and  444 
shall  be  covered  under  the  Andean 
Special  Access  Textile  Program  for 
products  which  are  assembled  in 
Colombia  &t>m  febric  wholly  formed 
and  cut  in  the  United  States  that  are 
intended  for  re-export  to  the  United 
States.  The  Special  Access  limit  for 
Categories  352/652  and  444  shall  be 
22,500.000  dozen  (restraint  period  April 
1, 1995  through  December  31, 1995)  and 
201.000  numbers  (restraint  period 
January  1, 1995  throii^  December  31, 
1995),  respectively.  There  is  a  sublimit 
of  2,250.000  dozen  for  Categories  352/ 
652  and  a  sublimit  of  80,400  numbers 
for  Category  444  for  products  that  are 
not  assembled  from  U.S.  formed  and  cut 
fabrics. 

The  United  States  and  the  RepubUc  of 
Colombia  agree  to  establish  a  visa  and 
Andean  Special  Access  Textile  Program 
certification  system  to  be  implemented 
no  later  than  October  1, 1995.  Further 
notice  will  be  published  in  the  Federal 
Register  concerning  the  implementation 
of  the  visa  and  certification  system. 

Products  subject  to  the  Andean 
Special  Access  Textile  Program  shall  be 
assembled  in  Colombia  from  fabric 
wholly  formed  and  cut  in  the  United 
States  for  re-export  to  the  United  States 
under  contracts  governed  by  HTSUSA 
9802.00.8015;  or  assembled  in  Colombia 
from  febric  wholly  formed  and  cut  in 
the  United  States,  and  then  subject  to 
bleaching,  acid  washing,  stonewashing, 
garment  dyeing,  or  permapressing  in 
Colombia  following  assembly,  for  re- 
export to  the  United  States  under 
contracts  governed  by  Statistical 
Headnote  5  to  Chapter  61  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated,  and  Statistical 
Headnote  3  to  Chapter  62  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated,  as 
implemented  by  the  Government  of  the 
United  States  requiring  the  use  of  the 
statistical  prefix  "H." 

Shipments  of  cut  parts  in  Categories 
352/652  and  444  must  be  accompanied 
by  a  form  ITA-370P,  signed  by  a  U.S. 
Customs  officer,  prior  to  export  from  the 
United  States  for  assembly  in  Colombia 
in  order  to  qualify  for  entry  imder  the 
Special  Access  Program. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 


published  on  June  11. 1986;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  pubUshed  on  December  6, 
1989. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  Umits  for  Categories  315  and 
443;  and  estabUsh  a  limit  for  Categories 
352/652  for  the  period  April  1,  1995 
through  December  31, 1995  and 
Category  444  for  the  period  January  1, 
1995  through  December  31,  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayat, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  TextiJa 
AgiiMimsnti 
August  24, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Colombia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995. 

This  directive  cancels  and  supersedes  the 
directive  dated  June  16, 1995  concerning 
imports  of  cotton  and  man-made  fit>er 
underwear  in  Categories  352/652  exported 
from  Colombia  during  the  period  March  29, 
1995  through  March  28, 1996.  This  directive 
cancels  and  supersedes  the  directive  dated 
June  16, 1995  which  directed  you  to  count 
imports  in  Category  444  for  the  period  May 
31, 1995  through  May  30, 1996. 

Effective  on  September  1, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Roimd 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC) 
and  Memoranda  of  Understanding  dated  June 
27, 1995  between  the  Governments  of  the 
United  States  and  the  Republic  of  Colombia, 
to  establish  the  restraint  period  for  Categories 
352/652  to  begin  on  April  1, 1995  and  extend 
through  December  31, 1995  at  a  level  of 
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2,250,000  dozen  >.  Also  pursuant  to  the  ATC 
and  a  Memorandum  orUnderstanding  dated 
August  9, 1995.  you  aie  directed  to  establish 
a  limit  for  Category  444  for  the  period 
January  1, 1995  through  December  31, 1995 
at  a  level  of  201,000  nimibers  ^. 

Further,  you  are  directed  to  amend  the 
1995  limits  for  the  following  categories: 


Category 

Twelve-morth  limtt' 

315 

443 

18.721,985  square  me- 
ters. 
122,715  numbers. 

I  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  Imports  exported  after  December 
31, 1994. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  af&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chaiiman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-21558  Filed  8-29-95;  8:45  am] 
BMJJNQ  COOE  3S10-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  ktan-Made  Hber.  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirates 

August  24, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

Umits. 

EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Audiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  ciurent  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  recrediting  imused  carryforward. 
The  current  limits  for  Category  352  and 
847  are  being  adjusted  to  accoimt  for 
carryover  omitted  in  a  previous 
adjustment. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994).  Also 
see  60  FR  17339,  pubUshed  on  April  5, 
1995;  and  60  FR  36787,  published  on 
July  18, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts . 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  24, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conmiissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manu&ctured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

Effective  on  September  1, 1995,  you  are 
directed  to  amend  the  directive  dated  March 
30, 1995  to  adjust  the  limits  for  the  following 
categories,  as  provided  imder  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 


1  TIm  limit  has  not  bean  adfusted  to  account  for 
any  imports  eoq>orted  after  March  31, 1995. 

2  Tbe  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decembw  31, 1994. 


Category 

Adjusted  limit ' 

334/634  

201.416  dozen. 

335/635/835  

143,584  dozen. 

338/339  

570,954  dozen  of 

which  not  more 

than  350.846 

dozen  shall  be 

in  Categories 

33&-S/339-S2. 

351/651   

149,802  dozen. 

352  

192,285  dozen. 

363 

5,000,257  nunfh 

bers. 

Category 

Adjusted  Umtt' 

847  

173,983  dozen. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decem- 
ber 31,  1994. 

*  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030, 
6105.90.8010,  6109.10.0027.  6110.20.1025, 
6110.20.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  6104.22.0060. 
6104.29.2049,  6106.10.0010,  6106.10.0030, 
6106.90.2510.  6106.90.3010,  6109.10.0070, 
6110.20.1030,  6110.20.2045,  6110.20.2075. 
6110.90.9070,  6112.11.0040,  6114.20.0010 
and  6117.90.9020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-21556  Filed  8-29-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(EIS)  on  the  Dispoaal  and  Reuse  of  the 
BRAC  Parcel  at  Tooele  Army  Depot, 
Tooele,  Utah 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  proposed  action 
evaluated  by  this  EIS  is  the  disposal  of 
the  1700  acre  BRAC  parcel  at  Tooele 
Army  Depot,  Tooele,  Utah  in 
accordance  with  the  Defense  Base 
Clostue  and  Realignment  Act  of  1990, 
Public  Law  101-510.  The  Draft  EIS 
addresses  the  environmental 
consequences  of  the  disposal  and 
subsequent  reuse  of  the  1700  acres. 
Three  alternative  methods  of  disposal 
are  analyzed:  Encumbered  Disposal, 
Unencxunbered  Disposal  and  retention 
of  the  property  in  a  caretaker  status  (i.e., 
the  No  Action  Alternative).  The 
Encumbered  Disposal  Alternative 
addresses  natural  or  man-made 
encumbrances  to  the  future  reuse.  The 
Unencumbered  Disposal  Alternative 
evaliutes  the  potential  to  remove 
encumbrances,  thereby  allowing  the 
property  to  be  disposed  of  with  fewer  or 
no  Army  imposed  restrictions  on  futiue 
use.  The  impacts  of  reuse  are  evaluated 
in  terms  of  land  use  intensities. 

A  scoping  meeting  was  held  at  the 
Tooele  Senior  Citizen's  Center  on 
October  29, 1994.  Public  notices 
requesting  input  and  comments  from 
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the  public-were  issued  in  the  regional 
area  surrounding  the  Tooele  Army 
Depot. 

OATCS:  Written  public  conunents  and 
suggestions  received  within  45  days  of 
the  pubUcation  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  for  this  action  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  Mr.  Glenn  Coffee, 
U.S.  Army  Engineer  District,  Attn: 
CESAM-PD-E,  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001. 

Dated:  August  23, 1995. 
Raynmid  J.  Fatz, 

Acting  Depu  ty  Assistant  Secretary  of  the 
Army  (Environmental,  Safety  and 
Occupational  Health),  OASA  (ILS-E). 

(FR  Doc.  95-21540  Filed  S-29-g5;  8:45  am] 
HUaW  CODE  371 0-OS-II 


DEPARTMENT  OF  ENERGY 

Implementation  Plan  for  ttie 
Environmental  Impact  Statement  for  a 
MuM-Purpoae  Caniater  Syatam  for 
Management  of  Chilian  and  Naval 
Spent  Nuclear  Fuel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy 
announces  the  availability  of  the 
Implementation  Plan  for  the 
Environmental  Impact  Statement  for  a 
proposed  Multi-Piirpose  Canister 
System  for  Management  of  QviUan  and 
Naval  Spent  Nuclear  Fuel.  The  purpose 
of  the  Implementation  Plan  is  to  report 
the  results  of  the  public  scoping  and 
public  participation  processes  and  to 
serve  as  a  plan  for  the  preparation  of  the 
Environmental  Impact  Statement.  The 
Implementation  Plan  also  describes  the 
alternatives  and  issues  to  be  evaluated 
in  the  Environmental  Impact  Statement. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Multi- 
purpose Canister  Environmental  Impact 
Statement,  please  contact:  Gerald  J. 
Parker,  Multi-Puxpose  Canister 
Environmental  Impact  Statement 
Manager,  Office  of  Civihan  Radioactive 
Waste  Management  (RW-45),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  7F- 
075,  Washington,  D.C.  20585.  202-586- 
5679. 

To  request  copies  of  the 
Implementation  Plan,  please  call  1-800- 
672-3304. 

For  general  information  on  the 
Department's  National  Environmental 


PoUcy  Act  review  process,  please 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42).  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  S.W., 
Washington.  D.C.  20585.  202-586-4600 
or  leave  a  message  at  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Backgroniid 

On  October  24, 1994,  the  Department 
of  Energy  issued  a  Notice  of  Intent  in 
the  Federal  Register  (55  FR  53442)  to 
prepare  an  Environmental  Impact 
Statement  for  the  fabrication  and 
deployment  of  a  multi-purpose  canister- 
based  system  for  the  management  of 
civilian  spent  nuclear  fiiel  (MPC 
Environmental  Impact  Statement).  In 
the  Notice  of  Intent,  the  Department 
identified  the  proposed  action  as  the 
fabrication  and  deployment  of  certain 
components  of  a  multi-purpose  canister- 
based  system.  Specifically,  the  proposed 
action  includes  two  sizes  of  MTCs  (a 
125-ton  and  a  75-ton  MPC).  with 
associated  rail  transportation  casks  and 
on-site  transfer  casks.  The  proposed 
action  would  provide  a  standardized 
container  system  to  handle,  store. 
transport  and  dispose  of  spent  nuclear 
fuel  in  order  to  minimize  or  eUminate 
the  need  for  the  spent  nuclear  fuel  to  be 
removed  from  canisters  or  casks  diuing 
storage  and  transportation,  and.  to  the 
extent  practicable,  be  compatible  with 
disposal.  DOE  requested  comments  on 
the  scope  of  the  &ivironmental  Impact 
Statement. 

The  Notice  of  Intent  estabUshed  a 
public  scoping  period  which  began 
October  24, 1994,  and  ended  January  6, 
1995.  However,  the  Department  foimd  it 
practicable  to  consider  all  comments 
received  by  K^^rch  31. 1995.  The 
Department  held  public  scoping 
meetings  in  Las  Vegas,  Nevada  on 
November  21,  1994;  Chicago,  Illinois  on 
November  30,  1994;  and  Washington, 
D.C.  on  December  7, 1994,  to  provide  an 
opportunity  for  public  participation  by 
interested  individuals,  organizations, 
and  other  governmental  agencies. 
During  the  public  scoping  period,  about 
400  commenters  provided  a  total  of 
2,832  comments,  either  by  participating 
in  the  meetings  or  by  submitting 
comments  via  response  forms,  letters, 
postcards,  toll-free  telephone  messages. 
&csimiles,  electronic  mail,  or  electronic 
bulletin  board  to  the  Department.  In 
response  to  comments  received  during 
scoping  from  the  Department  of  the 
Navy,  the  scope  of  the  MPC 
Environmental  Impact  Statement  has 
been  expanded  to  include  consideration 
of  the  use  of  MFCs,  and  alternatives  to 
the  MPC-based  system,  for  naval  spent 


nuclear  fuel.  The  Department  of  the 
Navy  will  be  a  cooperating  agency  in 
preparing  this  EIS.  in  accordance  with 
40  CFR  1501.6  and  10  CFR  1021.342. 

MPC  EBTironineiital  Inqiact  Statement 
AltemetiTes 

The  alternatives  to  be  evaluated  in  the 
MPC  Environmental  Impact  Statement 
address  future  dry  storage, 
transportation,  and  disposal  needs,  and 
include  the  fabrication  and  deployment 
of  a  range  of  single-  and  dual-purpose 
cask  and  canister  hardware  systems,  and 
a  multi-purpose  canister  hardware 
system.  The  alternative  hardware 
systems  difiier  in  whether  they  are  based 
on  single-unit,  heavily-shielded  "casks" 
that  featiu«  bolted  Uds,  or  on  relatively 
thin-walled  "canisters"  that  are  sealed 
by  welding  and  used  with  separate, 
specialized  overpacks  for  purposes  of 
storage,  transportation,  or  disposal. 

The  five  alternatives  to  the  proposed 
action  that  will  be  evaluated  in  this  EIS 
are:  (1)  A  "no-action"  alternative,  which 
is  the  current  technology  comprising 
different  systems  of  specialized  sin^e- 
and  dual-purpose  canisters  and  ca^ 
that  have  been  certified  by  the  Nuclear 
Regulatory  Commission  or  are  aurently 
imdergoing  certification;  (2)  the  current 
technology  supplemented  by  high- 
capacity  rail  transportation  casks;  (3)  a 
system  of  transportable  storage  casks;  (4) 
a  system  of  dual-purpose  canisters;  and 
(5)  a  system  utilizing  only  the  small  (75- 
ton)  MFCs.  Alternatives  (4)  and  (5)  were 
added  in  response  to  comments 
received  during  the  public  scoping 
period. 

Areas  to  be  Addressed 

The  MPC  Environmental  Impact 
Statement  will  address  potential 
environmental  impacts  of  the  proposed 
action  and  alternatives  in  three  general 
areas:  (1)  manufacturing,  (2)  handling 
and  storage  activities  at  facilities,  and 
(3)  transportation.  The  analysis  of  the 
potential  environmental  impacts  of 
these  three  areas  of  activity  will 
emphasize  those  impacts  which 
discriminate  among  the  alternatives. 

Manufacturing 

Because  the  actual  sites  where 
manufacturing  would  take  place  have 
not  been  chosen,  the  analysis  of 
potential  manufacturing  impacts  will  be 
based  on  the  environmental  settings  of 
typical  or  representative  manufactiuing 
faciUties  (those  faciUties  that  currently 
produce  hardware  identical  or  similar  to 
the  proposed  or  alternative  hardware 
systems),  as  well  as  a  quahtative  site- 
specific  analysis  at  two  known  potential 
manufacturing  locations. 
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Handling  and  Storage 

The  evaluation  of  at-reactor  handling 
and  storage  activities  will  be  based  on 
representative  site  data  derived  from 
data  collected  at  existing  spent  fuel 
storage  locations.  Site-specific  National 
Environmental  Policy  Act  documents 
for  commercial  reactor  sites  already 
have  been  issued  by  the  U.S.  Nuclear 
Regulatory  Commission.  Handling  and 
storage  activities  for  naval  spent  nuclear 
fuel  at  the  Idaho  National  Engineering 
Laboratory  will  be  addressed  in  the 
Naval  Spent  Nuclear  Fuel  Appendix  to 
the  MPC  Environmental  Impact 
Statement.  The  analysis  in  die  MPC 
Environmental  Impact  Statement  of 
potential  impacts  at  a  repository  will 
consider  the  use  of  the  MPC  and 
alternative  hardware  systems  only  for 
siuface  activities,  since  ultimate 
disposition  impacts  can  be  meaningfully 
assessed  only  in  connection  with 
proposed  repository  acceptance  criteria. 
Sudi  criteria  will  be  analyzed  in  a 
separate  Environmental  Impact 
Statement  that  the  Department  will 
prepare  for  the  candidate  repository  at 
Yucca  Mountain,  Nevada. 

Transportation 

The  impacts  of  transportation 
activities  for  each  alternative  will  be 
assessed  using  existing  transportation 
impact  models  for  shipments. 
Transportation  evaluations  would 
consider  shipments  between  each 
existing  storage  location  and  two 
hypothetical  Monitored  Retrievable 
Storage  faciUty  locations,  and 
subsequently  to  the  candidate  repository 
facility  at  Yucca  Moimtain,  or  between 
each  existing  storage  location  directly  to 
the  candidate  repository  fecility. 
Representative  routes  will  be  chosen 
between  origination  and  destination 
sites  for  purposes  of  assessing  the 
potential  risks  involved  in  such 
transportation,  including  use  of  a 
potential  rail  sptu  at  Yucca  Moimtain. 

Availability  of  Implementation  Plan 

Copies  of  the  Implementation  Plan  are 
being  provided  to  Federal  agencies, 
Indian  tribal  organizations,  State  and 
local  government  agencies,  public 
interest  groups,  manufectvuers  of 
equipment,  transportation  interests, 
industry  and  utility  organizations, 
regulators,  and  members  of  the  general 
public  who  indicated  an  interest  in 
receiving  a  copy  or  who  participated  in 
the  public  scoping  processes.  Tlie 
Implementation  Plan  will  be  provided 
upon  request  to  additional  parties  who 
express  interest  by  calling  1-80Q-672- 
3304.  Copies  of  the  Implementation 
Plan  also  have  been  placed  in  the 


Department  of  Energy  reading  rooms 
identified  below.  Please  contact  the 
individual  reading  rooms  for 
information  on  their  hours  of  operation 
and  the  availability  of  the 
Implementation  Plan. 

Department  of  Energy  Freedom  of 
Information  Public  Reading  Rooms 

Albuqueroue  Operations  Office: 
National  Atomic  Musetmi,  Building 
20358,  Wyoming  Boulevard,  P.O. 
Box  5400,  Albuquerque,  NM 
87185-5400,  Attn:  Diane  Leute 
(505) 845-4378 
Los  Alamos  Community  Reading 
Room,  1450  Central,  Suite  101,  Los 
Alamos.  NM  87544,  Attn:  Tim  Ribe 
(505) 665-2127 

Bartlesville  Project  Office/National 
Institute  for  Petroleum  and  Energy 
Research,  BPO/NIPER  Library,  U.S. 
Department  of  Energy,  220  North 
Virginia  Avenue,  P.O.  Box  2128, 
Bartlesville,  OK  74003,  Attn:  Josh 
Stroman  (918)  337-4371 

Bonneville  Power  Administration,  U.S. 
Department  of  Energy.  905  N.E.  11th 
St.,  P.O.  Box  3621-ALP,  Portland,  OR 
97208,  Attn:  Gene  ToUefson  (503) 
230-6877 

Chicago  Operations  Office,  Dociunent 
Department.  University  of  Illinois  at 
Chicago.  801  South  Morgan  Street, 
Chicago.  IL  60607,  Attn:  John  Shuler 
(312)  413-2594  or  996-2738 

Dallas  Support  Office,  U.S.  Department 
of  Energy,  1420  W.  Mockingbird  Lane, 
Suite  400.  Dallas,  TX  75247,  Attn: 
Gailene  Reinhold  (214)  767-7185 

Golden  Field  Office,  DOE  Public 
Reading  Room,  14869  Denver  West 
Parkway,  Golden,  CO  80401.  Attn: 
Chris  Powers  (303)  275-4742 

Headquarters  Office.  U.S.  Department  of 
Energy.  Room  lE-190.  Forrestal  Bldg.. 
1000  Lidependence  Ave.,  SW., 
Washington,  DC  20585,  Attn:  Carolyn 
Lawson  (202)  586-3142 

Idaho  Operations  Office,  Idaho  Public 
Reading  Room,  1776  Science  Center 
Drive,  Idaho  Falls,  ID  83402,  Attn: 
Carl  Robertson  (208)  526-0271 

Morgantown  Energy  Technology  Center, 
METC  Library,  U.S.  Department  of 
Energy.  3610  Collins  Ferry  Road.  P.O. 
Box  880,  Morgantown,  WV  26505, 
Attn:  Matt  Marsteller  (304)  291-4183 

Ohio  Field  Office,  FOI  Public  Reading 
Room.  1  Mound  Road,  Miamisburg, 
OH  45342,  Attn:  Jane  Greenwalt  (513) 
865-4468 

Richland  Operations  Office,  Washington 
State  University,  Tri-Cities  Branch 
Campus,  100  Sprout  Road,  Richland, 
WA  99352,  Attn:  Terri  Traub  (509) 
376-6583 

Rocky  Flats  Field  Office,  Public  Reading 
Room,  Front  Range  Community 


College  Library.  3645  West  112th 
Avenue,  Westminster,  CO  80030, 
Attn:  Will-Ann  Lamsens  (303)  469- 
4435 

Nevada  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  2621  Losee  Road,  Building  B- 
3,  North  Las  Vegas,  NV  89030,  Attn: 
Cynthia  Ashley  (702)  295-1623  or 
-0848 

Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  55  Jefiierson  Circle,  Room  112, 
Oak  Ridge,  TN  37831.  Attn:  Amy  L. 
Rothrock  (acting)  (615)  241-4780 

Oakland  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  EIC,  8th  Floor,  1301  Clay 
Street.  Oakland.  CA  94612-5208. 
Attn:  Lauren  L.  Noble  (510)  637-1762 

Savannah  River  Operations  Office. 
Gregg-Granite  Library.  University  of 
South  Carolina- Aiken.  171  University 
Parkway.  Aiken.  SC  29801.  Attn:  Paul 
Lewis  (803)  641-3320 

Pittsburgh  Energy  Technology  Center. 
U.S.  Department  of  Energy.  Building 
922/M210,  Wallace  Road,  P.O.  Box 
10940,  Pittsbvu^,  PA  15236,  Attn: 
Ann  C.  Dunlap  (412)  892-6167 

Southeastern  Power  Administration, 
U.S.  Department  of  Energy,  Legal 
Library,  Samuel  Elbert  Building,  2 
South  Public  Square,  Elberton,  GA 
30635-2496,  Attn:  Joel  W.  Seymour 
(706) 213-3800 

Southwestern  Power  Administration, 
U.S.  Department  of  Energy,  Public 
Reading  Room,  1  West  3rd  St.,  P.O. 
Box  1619,  Tulsa,  OK  74101,  Attn: 
Marti  Ayers  (918)  581-6804 

Strategic  Petroleum  Reserve  Project 
Management  Office,  U.S.  Department 
of  Energy,  SPRPMO/SEB  Reading 
Room,  900  Commerce  Road,  New 
Orleans,  LA  70123,  Attn:  Ulysses 
Washington  (504)  734-4243 

Superconducting  Super  Collider  - 
Termination  Project  Office.  U.S. 
Department  of  Energy,  2550 

.    Beckleymeade  Avenue,  Dallas,  TX 
75237,  Attn:  Gina  Dan  (214)  708-2526 

Draft  EnTironmental  Impact  Statement 

The  Department  expects  to  issue  the 
Draft  Environmental  Impact  Statement 
for  public  comment  in  December  1995; 
public  hearings  on  the  Draft 
Environmental  Impact  Statement  will  be 
scheduled  and  announced  at  that  time. 

Issued  in  Washington,  D.C,  this  27th  day 
of  August,  1995. 
Lake  H.  Bairett, 

Deputy  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 
[FR  Doc.  95-21535  Filed  8-29-95;  8:45  am) 
■LLMQ  COOE  MW-01-P 
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Environmental  Management  Site 
Specific  Advisory  Board,  Hanford  SHe 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Piursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB). 
Hanford  Site. 

DATES:  Thursday,  September  7:  9:00 
a.m.-5:00  p.m. 

ADDRESSES:  Tower  Inn  Best  Western. 
1515  George  Washington  Way. 
Richland,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa.  Public  Participation  Coordinator. 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA,  99352. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

September  Meeting  Topics 

The  Hanford  Advisory  Board  will 
receive  information  on  and  discuss 
issues  related  to:  the  Draft  Request  for 
Proposals  for  a  Management  and 
Integration  Contractor  for  the  Hanford 
Site,  Emergency  Response,  TWRS 
Privatization  Update,  Waste  Importation 
Issues  and  Related  EIS's,  and  Solid 
Waste  Alternatives.  The  Committee  will 
also  receive  updates  from  various 
Subcommittees,  including  reports  on: 
the  St.  Louis  Plan  Implementation 
Update,  Budget  Process  &  Reallocation, 
and  Board  Administrative  Matters. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  vdth  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jon  Yerxa's  office  at  the  address 
or  telephone  number  listed  above.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximvun  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  to  be  resolved 
prior  to  publication. 


Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  vmting  to  Jon 
Yerxa,  Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA^9352,  or  by  calling  him 
at  (509)-3  76-9628. 

Issued  at  Washington,  DC  on  August  25, 
1995. 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Conmiittee 
Management  Officer. 
[FR  Doc.  95-21538  Filed  8-29-95;  8:45  am] 

MLLMOCOOE  S4a(M>1-f 


Environmental  Management  Site 
Specific  Advisory  Board,  Department 
of  Energy/Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Piursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Department  of  Energy/Los  Alamos 
National  Laboratory. 
DATES:  Tuesday,  September  12, 1995: 
6:00  pm-9:00  pm;  8:00  pm  to  9:00  pm 
(public  comment  session). 
ADDRESSES:  Town  Hall,  120  Civic  Plaza 
Drive,  Taos,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lisa  Roybal,  EM  SSAB,  Department  of 
Energy /Los  Alamos  National  Laboratory, 
Northern  New  Mexico  Commimity 
College,  1002  Onate  Street,  Espanola, 
NM  87352,  (800)753-8970,  or  (505)753- 
8970. 

SUPPLEMENTARY  INFORMATION:  Piupose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Tuesday,  September  12. 1995 

6:00  pm  Call  to  Order  and  Welcome 
7:00  pm  Organization 
8:00  pm  Input  from  the  Public 
9:00  pm  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Lisa  Roybal,  at  the 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  feshion  that  will  fedlitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting,  due 
to  programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 

Issued  at  Washington,  DC  on  August  25, 
1995. 
Rachel  M.  Samuel, 

A cting  Deputy  A  dvisory  Committee 
Management  Officer. 

(PR  Doc.  95-21539  Filed  8-29-95;  8:45  am] 

BILUNG  COOE  64S0-01-P 


Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  sixth  meeting  of  the 
Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety. 

DATES  AND  TIMES:  The  Committee 
session  vdll  be  held  at  the  Sheraton 
Colony  Square  Hotel  in  Atlanta, 
Georgia.  The  session  will  begin  on 
Monday,  September  18, 1995,  at  10:00 
am  and  adjourn  at  6:30  pm.  The 
Committee  will  reconvene  on  Monday 
for  a  public  comment  session  beginning 
at  8:30  pm.  The  Committee  session  will 
continue  at  the  same  location  on 
Tuesday,  September  19  begirming  at 
8:00  am  and  adjourning  at  5:00  pm. 
ADDRESSES:  Sheraton  Colony  Square 
Hotel,  Habersham  Room  (Lobby  level), 
188  14th  Street  N.E.,  Atianta,  Georgia 
30361. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Isaacs,  Executive  Director, 
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Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety,  1726  M  Street,  NW, 
Suite  401,  Washington,  DC  20036,  (202) 
254-3826. 

SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  provide 
the  Secretary  of  Energy,  the  White 
House  Council  on  Environmental 
Quality,  and  the  Office  of  Management 
and  Budget  with  advice,  information, 
and  recommendations  on  how  new  and 
existing  Department  of  Energy  (DOE) 
nuclear  faciUties  and  operations,  except 
those  operations  covered  imder 
Executive  Order  12344  (Naval 
Propxilsion  Program),  might  best  be 
regulated  with  regard  to  safety.  The 
Department  currently  self-regulates 
many  aspects  of  nuclear  safety,  pursuant 
to  the  Atomic  Energy  Act  of  1954,  as 
amended.  The  Committee  consists  of 
members  drawn  from  Federal  and  State 
government  and  the  private  sector,  and 
is  co-chaired  by  John  F.  Aheame, 
Lecturer  in  PubUc  Policy,  Duke 
University,  and  Director,  The  Sigma  Xi 
Center,  and  Gerard  F.  Scannell, 
President  of  the  National  Safety 
Coimdl.  Members  were  chosen  with 
environment,  safety,  and  health 
backgrounds,  balanced  to  represent 
difierent  pubUc,  Federal,  State,  Tribal, 
regulatory,  and  industry  interests  and 
experience. 

Purpose  of  the  Meeting 

The  Committee  will  focus  primarily 
on  the  discussion  of  regulatory  options 
for  inclusion  in  the  Committee's  final 
recommendations. 

Tentative  Agenda 

In  addition  to  conducting 
deliberations  related  to  its  charter,  the 
Committee  will  foois  on  the 
development  of  its  recommendations  for 
inclusion  in  its  final  report.  A  final 
agenda  will  be  available  at  the  meeting. 
The  agenda  will  provide  an  opportunity 
for  public  comments  starting  at  8:30  pm 
on  September  18, 1995,  at  the  Sheraton 
Colony  Square  Hotel,  Habersham  Room 
(lobby  level). 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  are  welcome  to 
make  oral  statements  dviring  the  public 
comment  period.  Every  effort  wiU  be 
made  to  hear  all  those  wishing  to  speak. 
Those  who  wish  to  do  so  may  pre- 
register  by  contacting  Glenda  Oakley  at 
(301)  924-6169.  Individuals  may  also 
register  on  September  18, 1995,  at  the 
meeting  site.  Written  comments  are 
welcome  and  should  be  mailed  to 
Thomas  H.  Isaacs,  Executive  Director, 
Advisory  Committee  on  External 


Regulation  of  Department  of  Energy 
Nuclear  Safety,  1726  M  Street,  NW, 
Suite  401,  Washington,  DC  20036.  The 
Committee  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  &shion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  four  to  six  weeks  after  the 
meeting  at  the  DOE  Freedom  of 
Information  PubUc  Reading  Room,  lE- 
1990,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  between  9:00  am 
and  4:00  pm,  Monday  through  Friday, 
except  Federal  holidays.  The  transcript 
will  also  be  made  available  at  the 
Department's  Field  Office  Reading 
Room  locations. 

Issued  at  Washington,  DC  on  August  25, 
1995. 

Rachel  Murphy  Samud, 
Acting  Deputy  Advisory  Committee 
Management  Officer 

[FR  Doc.  95-21537  Filed  0-29-95;  8:45  am] 
■UJNQ  CODE  MW-OI-r 


Office  of  Nonproliferatton  and  National 
Sacurity;  Study  on  tha  National 
Ignition  Facility  and  Vh9  laaua  of 
NonprolHteratton 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  AvailabiUty  of  Draft 
Study,  Request  For  Comment,  and 
Public  Meetings. 

SUMMARY:  The  Secretary  of  Energy  has 
committed  the  Department  of  Energy  to 
resolve  the  question  of  whether  the 
National  Ignition  Facility  (NIP)  will  aid 
or  hinder  U.S.  nonproliferation  efforts. 
The  Secretary  directed  the  Department's 
Office  of  Arms  Control  and 
Nonproliferation,  in  the  Office  of 
Nonproliferation  and  National  Seciuity, 
which  has  no  programmatic 
responsibiUty  for  the  NIF,  to  draft  a 
study  to  examine  its  nonproUferation 
implications.  Earher  this  year,  the 
Department  held  three  pidilic  meetings 
in  Oakland  and  Livermore,  California, 
and  Washington,  DC,  to  solicit  public 
comments  on  the  draft  outline  of  the 
NIF  nonproliferation  study  (59  FR 
67284.  60  FR  7180).  As  a  result  of  these 
meetings  and  the  comments  received, 
the  study  was  broadened  from  a 
technictd  analysis  to  include  the  arms 
control  and  nanproliferation  policy 
implications  of  NIF. 

Today's  notice  is  to  annoimce  that  the 
draft  study  is  now  available  for  public 
review.  The  Office  of  Arms  Control  and 
Nonproliferation  will  hold  public 


meetings  to  provide  the  public  with  an 
opportimity  to  ask  questions  of  DOE 
officials  about  the  study;  provide 
comments  on  strong  and  weak  points  of 
the  draft  study;  and  make  suggestions 
for  ways  the  Department  comd  manage 
vertical  and  horizontal  proliferation 
concerns  at  NIF.  Each  meeting  will 
consist  of  an  overview  by  DOE 
representatives,  interactive  discussion 
groups  and  a  summary  session. 
DATES:  Meetings  will  be  held  at  each  of 
the  following  sites:  September  21, 1995, 
in  Washington,  DC  starting  at  10  am  and 
concluding  at  3:30  pm  and  September 
28, 1995,  in  Livermore,  CA,  with  a 
daytime  session  at  9  am  until  1  pm  and 
a  repeat  session  in  the  evening  from  6 
pm  imtil  10  pm.  In  addition,  written 
comments  (8  copies)  will  be  received  by 
the  Department  until  September  28, 
1995. 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  locations: 
Washington,  DC,  September  21, 1995: 
U.S.  Department  of  Energy,  Main 
Auditoriiun,  1000  Independence 
Avenue,  SW.,  Washington,  DC 
Livermore,  CA,  September  28, 1995: 
Research  Drive  Conference  Center, 
2140  Research  Drive,  Livermore,  CA 
Written  comments  (8  copies)  should 
be  addressed  to:  Lisa  J.  Evanson,  NN-40, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

In  the  event  any  person  wishing  to 
submit  a  written  comment  cannot 
provide  8  copies,  alternate  arrangements 
can  be  made  in  advance  by  calling  (202) 
586-3012.  It  would  be  helpftil  if  the 
following  format  were  followed  for 
written  comments:  (1)  Note  strong 
points  of  the  study,  (2)  note  weak 
points,  and  (3)  provide  your  suggestions 
for  ways  to  manage  the  vertical  and 
horizontal  proliferation  concerns  at  NIF. 

Copies  of  the  study  will  be  available 
for  reading  and  copying  at  the  following 
locations: 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Room  lE- 
190, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-6020.  9.-00  a.m.-4:00  p.m.. 
Monday-Friday 
Lawrence  Livermore  National 
Laboratory,  Visitor's  Center,  East  Gate 
and  Greenville  Road.  Livermore,  CA 
SUPPLEMENTARY  MFORMATKM:  After 
receiving  comments  from  the  public  on 
the  draft  study,  the  Office  of  Arms 
Control  and  Nonproliferation  will  revise 
the  study  and  provide  it,  along  with  a 
compilation  of  public  comment,  to  the 
Secretary  for  her  decision. 
FOR  RjnnrHBt  information  contact: 
Copies  of  the  draft  study  and  further 
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information  on  the  public  meetings  can 
be  obtained  from  the  Department  by 
caUing  Andi  Kasarsky  at  (202)  586- 
3012. 

Issued  in  Washington,  DC  on  August  24, 
1995. 

John  J.  Nettles,  Jr., 

Acting  Principal  Deputy  Director,  Office  of 
Nonproliferation  and  National  Security. 
[FR  Doc.  95-21536  Filed  8-29-95:  8:45  am) 

BOUNQ  COOe  S4S0-01-P 


Federal  Energy  Regulatory 
Commission 

[DoclcM  No.  EF95-3031-000,  •(  •!.] 

United  Statee  Depertment  of  Energy- 
Southeastern  Power  Administration 
(Jim  Woodruff  Project),  et  al.;  Electric 
Rate  and  Corporate  Regulation  Riinge 

August  24. 1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  States  Department  of 
Enesgy — Southeastern  Power 
Administration  (Jim  Woodruff  Project) 

(Docket  No.  EF95-3031-O001 

Take  notice  that  on  August  10, 1995. 
the  Deputy  Secretary  of  &iergy,  on 
behalf  of  the  Southeastern  Power 
Administration,  tendered  for  filing  and 
final  confirmation  and  approval 
proposed  rate  schedules  for  the  Jim 
Woodruff  Project  to  become  effective  for 
the  period  September  20, 1995  to 
September  19,  2000. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Electric  System, 
Nantucket  Electric  Company;  New 
England  Electric  Sjrstem,  Nantucket 
Electric  Company;  New  England  Power 
Con^tany 

[Docket  No.  EL95-74-000:  Docket  No.  BC95- 
20-000;  Docket  No.  ER95-16O4-O00] 

Take  notice  that  on  August  18, 1995, 
New  England  Electric  System  (NEES) 
and  Nantucket  Electric  Company 
(Nantucket)  submitted  for  filing  a 
Petition  for  Declaratory  Order 
Disclaiming  Jurisdiction  and  Alternative 
Joint  Application  for  Merger 
Authorization  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Section  203 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  §824b,  and  Part  33  of  the 
Commission's  Regiilations,  18  CFR  33.1 
et  seq.  The  Petition  seeks  a  declaratory 
order  by  the  Commission  disclaiming 
jurisdiction  over  NEES's  proposed 
acquisition  of  Nantucket,  a  retail  electric 
company.  The  Alternative  Joint 


Application  seeks  an  order  granting 
authorization  and  approval  of  the 
merger  of  NEWCO,  a  Massachusetts 
corporation  and  a  wholly-owned 
subsidiary  of  NEES  that  will  be  formed 
to  effectuate  NEES's  acquisition  of 
Nantucket,  with  and  into  Nantucket. 
The  Joint  Application  is  contingent  on 
the  Commission's  denial  of  the  Petition 
for  Declaratory  Order  Disclaiming 
Jurisdiction  over  the  proposed  merger. 

Also  take  notice  that  on  the  date 
stated  above,  New  England  Power 
Company  (NEP)  submitted  for  filing 
pursuant  to  Section  205  of  the  FPA,  16 
U.S.C.  §824e,  and  18  CFR  35.13,  a 
service  agreement  (the  "Service 
Agreement")  under  which  NEP  would 
provide  wholesale  reqiurements  service 
to  Nantucket  under  NEP's  FERC  Electric 
Tariff  No.  1  (Tariff  1).  The  merger  of 
NEES  and  Nantucket  is  conditioned  on 
the  Commission's  acceptance  of  the 
Service  Agreement. 

The  parties  have  served  copies  of  the 
filing  on  regulatory  agencies  in 
Massachusetts,  New  Hampshire  and 
Rhode  Island. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER94-1 266-000] 

Take  notice  that  on  August  11, 1995, 
Oklahoma  Gas  and  Electric  Company' 
(OG&E)  tendered  for  filing  additional 
information  as  requested  by  FERC  staff 
regarding  an  Interchange  Agreement 
between  the  Grand  River  D^  Authority 
and  the  Oklahoma  Gas  and  Electric 
Company. 

Copies  of  this  filing  have  been  sent  to 
GRDA. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  R.J.  Dahnke  &  Associates 

[Docket  No.  ER94-1352-004] 

Take  notice  that  on  July  31, 1995  and 
August  3, 1995,  R.J.  Dahnke  & 
Associates  tendered  for  filing  certain 
information  as  required  by  the 
Commission's  August  10, 1994  letter 
order.  Copies  of  the  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

5.  Louisville  Gas  and  Electric  Con^any 

[Docket  No.  ER94-1380-007] 

Take  notice  that  on  August  21, 1995, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  revised  rate 
schedules  in  compliance  with  the 
Conunission's  order  dated  July  26, 1995. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Peak  Energy,  Inc. 

[Docket  No.  ER95-379-002] 

Take  notice  that  on  August  14, 1995, 
Peak  Energy,  Inc.  tendered  for  filing 
certain  information  as  required  by  die 
Commission's  order  dated  February  24, 
1995.  Copies  of  the  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

7.  Commonwealth  Edison  CoII^lany 

[Docket  No.  ER95-1092-000] 

Take  notice  that  on  August  16, 1995, 
Commonwealth  Edison  Company 
(ComEd)  amended  the  filing  made 
earUer  in  this  proceeding  to  submit 
Service  Agreements,  est£^Ushing 
Electric  Clearinghouse,  Inc.  (EQ),  and 
National  Electric  Association  Limited 
Partnership  (NEA),  as  customers  under 
the  terms  of  ComEd 's  Transmission 
Service  Tariff  FTS-1  (FTS-1  Tariff).  The 
Commission  has  previously  designated 
the  FTS-1  Tariff  as  FERC  Electric  Tariff, 
Original  Volume  No.  4. 

ComEd  requests  an  effective  date  of 
July  17, 1995,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  EQ,  NEA  and  the  IlHnois 
Commerce  Commission. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Interstate  Power  Conq)any 

[Docket  No.  ER95-1 205-000] 

Take  notice  that  on  August  10, 1995, 
Interstate  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  7, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation;  WPS  Energy  Services,  Inc. 

(Docket  No.  ER95-1528-000;  Docket  No. 
ER95-1 546-000] 

Take  notice  that  on  August  11, 1995, 
Wisconsin  PubUc  Service  Corporation 
(WPSC)  tendered  for  filing  a 
comprehensive,  open-access 
transmission  tariff  (the  Tariff)  and  a 
request  for  authorization  to  sell  capacity 
and  energy  at  market-based  rates.  WPSC 
requested  an  October  11, 1995  effective 
date.  In  addition,  WPS  Energy  Services, 
Inc.  (ESI)  tendered  for  filing  a  request 
for  authorization  to  sell  capacity  and 
energy  at  market-based  rates. 

WPSC  and  ESI  state  that  copies  of  this 
filing  have  been  served  on  the 
Wisconsin  PubUc  Service  Commission 
and  the  Michigan  PubUc  Service 
Commission. 
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Comment  date:  September  7, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York 

(Docket  No.  ER95-1544-0001 

Take  notice  that  on  August  16, 1995, 
Consolidated  Edison  Company  of  New 
York  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Otter  Tail  Power  Company 

(Docket  No.  ER95-1 555-000] 

Take  notice  that  on  August  11,  1995, 
Otter  Tail  Power  Company  tendered  for 
filing  a  signed  agreement  between  itself 
and  Manitoba  Hydro  Electric  Board. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

(Docket  No.  ER95-1 560-000] 

Take  notice  that  on  August  16, 1995, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
Catex  Vitol  Electric  L.L.C.  (Catex),  under 
Florida  Power's  existing  T-l 
Transmission  Tariff.  This  allows 
transmission  service  to  be  provided  to 
Catex  at  all  existing  and  future 
interconnections  of  FPC. 

FPC  requests  a  waiver  of  the 
Commission's  60  day  notice 
requirement  to  allow  FPC  and  Catex's 
Agreement  to  become  effective  Augiist 

17. 1995.  FPC  submits  that  waiver  is 
appropriate  because  this  filing  does  not 
change  the  rates  under  the  T-l 
Transmission  Tariff,  which  has  already 
been  accepted  for  filiiig. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Power  Company 

{Docket  No.  ER95-1571-000] 

Take  notice  that  on  August  17, 1995, 
Ohio  Power  Company  (OPCO),  tendered 
for  filing  proposed  changes  in  its  FERC 
Rate  Schedules  for  Service  to  Wheeling 
Power  Company  (WPCO).  The  proposed 
rate  changes  would  increase  annual 
revenues  over  rates  currently  being 
collected  by  OPCO  from  WPCO  by 
$1,178,767,  prior  to  the 
jurisdictionalization  of  other  revenues, 
exclusive  of  a  non-fuel  surcharge 
described  in  the  filing,  based  upon  the 
twelve-month  period  ending  December 

31. 1996.  OPCO  has  requested  that  the 
Commission  waive  its  fuel  and  notice 
regulations  so  that  the  rates  and  charges 


which  are  revised  by  this  filing  become 
effective,  subject  only  to  a  nominal 
suspension,  as  of  September  1, 1995.  A 
Settlement  Agreement  between  OPCO 
and  WPCO  supporting  the  proposed 
changes  has  aLso  been  filed.  Comments 
on  the  Settlement  Agreement  must  be 
filed  on  or  before  September  6, 1995  and 
Reply  Comments  must  be  filed  on  or 
before  September  18, 1995. 

The  proposed  rate  schedule  changes 
are  designed  to  reflect  general  increases 
in  the  cost  of  providing  electric  service.' 

Copies  of  the  filing  were  served  upon 
WPCO,  the  PubUc  Service  Commission 
of  West  Virginia,  the  PubUc  UtiUties 
Commission  of  Ohio,  the  Consumer 
Advocate  Division  of  the  Public  Service 
Commission  of  West  Virginia  and  the 
West  Virginia  Industrial  Interveners,  an 
ad  hoc  association  of  WPCO's  major 
industrial  customers. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER95-1591-0001 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara)  on  August 
21, 1995,  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Sonat  Power  Marketing  (Sonat) 
dated  August  9, 1995  providing  for 
certain  transmission  services  to  Sonat. 

Copies  of  this  filing  were  served  upon 
Sonat  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER9&-1 592-000] 

Take  notice  that  on  August  21, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  an  agreement  with  Aquila  Power 
Corporation  ("APG")  to  provide  for  the 
sale  of  energy  and  capacity.  For  energy 
sold  by  Con  Edison  the  ceiling  rate  is 
100  percent  of  the  incremental  energy 
cost  plus  up  to  10  percent  of  the  SIC 
(where  such  10  percent  is  limited  to  1 
mill  per  KWhr  when  the  SIC  in  the  hour 
reflects  a  purchased  power  resource). 
The  ceiling  rate  for  capacity  sold  by  Con 
Edison  is  $7.70  per  megawatt  hour.  All 
energy  and  capacity  sold  by  APC  will  be 
at  market-based  rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
APC. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER95-1593-000] 

Take  notice  that  on  August  21, 1995, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
Interchange  Agreement  (Agreement 
between  (SDG&E)  and  Coastal  Electric 
Services  Company  (Coastal). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  October  23, 1995,  or  at  the  earliest 
possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaUfomia  and  Coastal. 

Comment  date:  September  7, 1995,  in 
accordance  wi\h  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 

(Docket  No.  BRg5-l  594-000] 

Take  notice  that  on  August  21, 1995, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  proposed  Service 
Agreement  with  die  City  of  Starke  for 
transmission  service  under  FPL's 
Transmission  Tariff  No.  1. 

FPL  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  August  1, 1995. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Appalachian  Power  Company 

(Docket  No.  ER95-1595-000] 

Take  notice  that  Appalachian  Power 
Company  (APCO)  on  August  21, 1995, 
tendered  for  filing  proposed  changes  to 
its  Electric  Service  Agreement,  Rate 
Schedule  FERC  No.  102.  The  proposed 
change  will  alter  the  maximum  demand 
at  each  delivery  point  and  amend  the 
contract  capacity  to  reflect  a  permanent 
load  transfer  between  deUvery  points. 

APCO  proposes  an  effective  date  of 
October  25, 1995,  and  states  that  copies 
of  the  filing  were  served  upon  the 
customers  and  the  Virginia  State 
Corporation. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Powrer  &  Light 
Company 

(Docket  No.  FA92-8-001] 

Take  notice  that  on  August  14, 1995, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  this  docket  pursuant  to  the 
Commission's  letter  order  dated  June  30, 
1995. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shotild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nordi  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LinwDod  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-21497  Filed  5-29-95;  8:45  am] 
BHJJNQ  cooe  enr-oi-p 


[DoekM  No.  RP92-437-021] 

Aiabama-TennasM*  Natural  Gaa 
Company;  Notice  of  Propoaad  Change 
InFERCQaaTarffT 

August  24. 1995. 

Take  notice  that  Alabama-Termessee 
Natural  Gas  Company  (Alabama- 
Tennessee)  on  August  22, 1995, 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1: 

3rd  Sub.  Fifth  Revised  Sheet  No.  4 
2nd  Sub.  Seventh  Revised  Sheet  No.  4 
2nd  Sub.  Eighth  Revised  Sheet  No.  4 
3rd  Sub.  Eighth  Revised  Sheet  No.  4 
Tenth  Revised  Sheet  No.  4 

Alabama-Teimessee  proposes  that 
these  tariff  sheets  be  made  effective 
September  1, 1995.  October  1. 1995,  and 
as  otherwise  designated  thereon. 

According  to  Alabama-Tennessee,  if 
this  filing  is  accepted  and  approved  by 
the  Commission,  it  will  be  the  last  IT 
true-up  filing  to  be  made  by  Alabama- 
Tennessee  imder  the  terms  of  the 
settlement  filed  with  the  Commission  in 
this  proceeding  on  September  21, 1993 
("Settlement")  and  the  related  letter 
order  issued  by  the  Commission  on 
December  30, 1993  approving  the 
Settlement. 

Alabama-Termessee  states  that  in  its 
filing  it  has  made  the  various 
corrections  which  it  identified  in  its 
April  27, 1995  filing  in  this  docket.  In 
addition,  Alabama-Tennessee  states  it 
has  used  the  methodology  as  to  the  rates 
for  the  winter  and  simmier  periods 


which  the  Tennessee  Valley  Mimicipal 
Gas  Association  had  argued  was 
appropriate  for  the  relevant  periods. 
According  to  Alabama-Tennessee,  it  has 
included  a  new  schedule  showing  the 
current  balance  in  the  deferred  account. 
Alabama-Tennessee  represents  that  it 
intends  to  flow  through  the  net  credit  in 
this  accoimt,  punuant  to  the  Settlement, 
within  90  days  of  August  31, 1995. 
which  is  the  end  of  Year  Two  under  the 
Settlement. 

In  coimection  with  this  filing. 
Alabama-Teimessee  states  that  it  will  be 
revising  the  filing  it  made  on  August  1, 
1995  in  Docket  No.  RP95-410  under  the 
reconciliation  procedures  of  Alabama- 
Termessee's  take-or-pay  settlement  in 
Docket  No.  RP91-103.  According  to 
Alabama-Tennessee,  it  will  be 
correcting  for  the  accoimting  treatment 
of  the  discounted  rate  which  it  is 
charging  and  collecting  for  IT  service 
that  it  is  providing  one  of  its  customera. 

Alabama-Tennessee  requests  that  the 
Commission  grant  such  waivers  as  may 
be  required  to  accept  and  approve  its 
filing  as  submitted. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
interested  public  bodies  as  well  as  all 
the  parties  shown  on  the  Commission's 
official  service  list  estabUshed  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regtilatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rides 
of  Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  31, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pereon  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  ptiblic  inspection. 
Linwood  A.  WatMm,  Jr.. 
Acting  Secretary. 

(FR  Doc.  95-21471  Piled  8-29-95;  8:45  am] 
BaiMO  coot  sTir-ei-M  ^ 


[DodMt  No.  RP95-377-001] 

Colorado  Interstate  Qas  Company; 
Notice  of  Compliance  niing 

August  24, 1995. 

Take  notice  that  on  August  21, 1995, 
Colorado  Interatate  Gas  Company  (QG), 


Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 

Second  Revised  Sheet  No.  283 
Original  Sheet  No.  283A 

The  new  tariff  sheets  are  filed  to 
comply  with  Ordering  Paragraph  (C)  of 
the  Commission's  August  4, 1995,  Order 
in  Docket  No.  RP95-377.  As  required  by 
the  Commission,  QG  has  removed  all 
refisrences  to  the  conditional  overrun 
proposal. 

A  copy  of  this  filing  was  served  upon 
all  parties  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Wasliington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  p>etitions  or  protests  should  be 
filed  on  or  before  Augtist  31, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  pereon  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubUc  reference  room. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  95-21472  Filed  5-29-95;  8:45  am] 
BtUMG  coot  SMT-M-M 


[DodMt  No.  RP95-124-002] 

Gas  Research  Institute;  Notice  of  niing 
of  Report  of  Refund 

August  24, 1995. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (Algonquin)  on 
August  21, 1995  tendered  for  filing  a 
Report  of  Refund  of  collections  of  GRI 
surcharges  on  discounted  capacity 
release  transactions  pureuant  to  FERC 
Order  issued  May  3, 1995  in  Docket  No. 
RP95-1 24-001. 

Algonquin  states  that  the  refund, 
which  was  for  the  period  January  1, 
1994  through  May  31, 1995,  was 
included  as  a  credit  on  its  customer 
invoices  on  July  7,  1995.  Algonquin 
notes  that  a  copy  of  this  filing  is  being 
served  upon  eadi  affected  customer  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
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DC  20426,  in  accordance  with  Riiles  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoiUd  be  filed  on  or  before 
August  31, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  95-21473  Piled  8-29-95;  8:45  am] 
MJJNQ  COOe  «717-01-H 


[Dociut  No.  RP95-30-004] 

Koch  Gateway  PIpetine  Company; 
Notice  of  Propoaad  Changes  in  FERC 
GSas  Tariff 

August  24, 1995. 

Take  notice  that  on  August  18, 1995, 
Koch  Gateway  PipeUne  Company  (Koch 
Gateway)  tendered  for  the  following 
tariff  sheets  in  its  FERC  Gas  Tariff  Fifth 
Revised  Voliune  No.  1: 
Fifth  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  20 
Fifth  Revised  Sheet  No.  21 
Filth  Revised  Sheet  No.  22 
Fifth  Revised  Sheet  No.  24 

Koch  Gateway  states  that  the  above 
referenced  tari^  sheets  reflect  Koch 
Gateway's  compUance  with  the 
Commission's  August  3, 1995,  Order  on 
Rehearing  and  Show  Causa  Filing.  Koch 
Gateway  states  that  these  tariff  sheets 
reflect  modifications  to  include  the 
costs  associated  with  the  buy-out  of  two 
firm  transportation  contracts  with  Sea 
Robin  Pipeline  Company  ("Sea  Robin"). 

Koch  Gateway  also  states  that  the 
revised  tariff  sheets  are  being  served 
upon  all  of  Koch  Gateway's  customers, 
State  Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  N.W.,  Washington,  IX 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  31, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  Intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-21474  Filed  8-29-95;  8:45  am] 

MUMG  CODE  snr-ci-M 

[Doctot  No.  TII96-1-25-00(q 

iMississippi  River  Transmisalon 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  24,  1995. 

Take  notice  that  on  August  18, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Seventh  Revised  Sheet  No.  10  to  its 
FERC  Gas  Tariff  Third  Revised  Volume 
No.  1. 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  the  currently  effective 
ACA  charge  in  its  rates  to  the  new  FERC 
approved  siut±iarge  of  $.0022  per 
MMBtu  effective  October  1, 1995,  in 
accordance  with  Section  23  of  its  FERC 
Gas  Tariff. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filkig  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  befofe  August  31. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-21475  Filed  8-29-95;  8:45  am] 
mUJHa  CODE  •MTHil-M 


[Dodiet  No.  RP95-41 9-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  to  FERC 
Tariff 

August  24, 1995. 

Take  notice  that  on  August  15, 1995, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  proposed 
revised  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A  and  Second  Revised  Voliune 
No.  1  and  requested  that  they  be  made 
effective  September  15, 1995. 


PGT  states  that  the  tariff  sheets  which 
it  is  submitting  update  its  Index  of 
Shippers  in  First  Revised  Volume  No. 
1-A  and  Second  Revised  Volume  No.  1 
to  reflect  changes  and  corrections  in  its 
Ust  of  shippers  under  various  rate 
schedules  and  the  attendant  service 
agreements.  In  addition,  PGT  states  that 
it  is  maldng  two  technical  corrections  to 
its  Statement  of  Effective  Rates  and 
Charges  in  First  Revised  Voliune  No.  1- 
A  wliich  do  not  affect  the  rates  of 
services  provided  by  PGT. 

PGT  further  states  it  has  served  a  copy 
of  this  filing  upon  all  interested  state 
regulatory  agencies  and  PGT's 
jurisdictioned  customers. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  31, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  95-21476  FUed  8-29-95;  8:45  am] 
BIUJNO  CODE  SriT-OI-M 


[Profect  No.  2187-002] 

Pubiic  Service  Company  of  Coiorado; 
Notice  of  Availabiiity  of  Rnai 
Environmentai  Assessment 

August  24, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Enei:gy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Georgetown  Hydroelectric 
Project,  located  on  the  South  Clear 
Creek  in  Clear  Creek  County,  Colorado, 
near  the  city  of  Georgetown. 

The  Federal  Energy  Regulator^' 
Commission  and  the  U.S.  Forest  Service 
have  prepared  an  Enviroiunental 
Assessment  (EA)  for  the  project  which 
analyzes  existing  and  potential  future 
environmental  effects  of  the  project.  Our 
conclusion  is  that  approval  of  the 
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project,  with  appropriate  environmental 
protective  or  enhancement  measures, 
would  not  be  a  major  federal  action 
significantly  affecting  the  quahty  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-21470  Filed  8-29-95;  8:45  am] 

BILUNQ  COOe  (717-01-M 


[Docket  No.  MT95-1 7-000] 

Sabine  Pipe  Line  Company;  Notice  of. 
Proposed  Changes  in  FERC  Gas  Tariff 

August  24, 1995. 

Take  notice  that  on  August  21, 1995, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  revised  tariff  sheet 
proposed  to  be  effective  October  1, 
1995: 

Second  Revised  Sheet  No.  289 

The  revised  tariff  sheet  reflects  a 
change  in  operating  personnel  shared  by 
Sabine  and  its  affiliated  marketing 
company. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties.  In  accordance  with  the 
provisions  of  154.16  of  the 
Commission's  Regulations,  copies  of 
this  fihng  are  available  for  pubUc 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  Sabine's  offices  at  1111  Bagby  Street 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C,  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  31, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to' 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-21477  Filed  8-29-95;  8:45  am] 

BIUJNQ  CODE  e717-01-H 


[Doclcet  No.  TM96-1-1 15-000] 

Sumas  international  Pipeline  inc.; 
Notice  of  Tariff  Filing 

August  24, 1995. 

Take  notice  that  on  August  18, 1995, 
Sumas  International  PipeUne  Inc.  (SIPI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
following  tariff  sheet,  with  a  proposed 
effective  date  of  October  1, 1995: 

Fifth  Revised  Sheet  No.  4 

SIPI  states  that  the  above  tariff  sheet 
reflects  the  new  ACA  unit  surcharge  rate 
of  $.0024  per  Mcf  which  is  equivalent 
to  $.0023  per  MMBtu  on  SIPI's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-21478  Filed  8-29-95;  8:45  am) 

BIUMG  CODE  «717-01-M 


[Docket  No.  TM96-1-e2-000] 

Vildng  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  24, 1995. 

Take  notice  that  on  August  22, 1995, 
Viking  Gas  Transmission  Company 
(Vildng)  filed  Fourth  Revised  Sheet  No. 
6  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  be  effective  October  1, 
1995. 

Viking  states  that  the  purpose  of  this 
filing  is  to  reduce  Viking's  Annual 
Charge  Adjustment  ("ACA")  surcharge 
from  $0.0024  per  dekatherm  to  $0.0023 
per  dekatherm,  as  permitted  by 


§  154.38(d)(6)  of  the  Commission's 
Regulations. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  customers 
and  to  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,'N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  should  be  filed  on  or 
before  August  31, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference    . 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-21479  Filed  8-29-95;  8:45  am] 

BUJNO  CODE  «717-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5286-4] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Alabama 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Alabama  is  revising  its 
approved  State  PubUc  Water  Supply 
Supervision  Primacy  Program.  Alabama 
has  adopted  drinking  water  regulations 
for  inorganic  chemicals,  volatile  organic 
chemicals  and  synthetic  organic 
chemicals  (Phase  II/V)  as  well  as  lead  & 
copper.  EPA  has  determined  that  these 
State  program  revisions  are  no  less 
stringent  than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  the  State 
program  revisions. 

All  interested  parties  may  request  a 
pubhc  hearing.  A  request  for  a  pubUc 
hearing  must  be  submitted  by 
September  29,  1995  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  pubhc  hearing 
is  made  by  September  29, 1995,  a  pubhc 
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hearing  Mrill  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  final  and  effective 
September  29, 1995. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  the  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing:  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  and  (3)  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signatxire  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hoiirs  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Alabama  Department  of  Environmental 

Management,  Public  Water  Supply 

Section,  1751  Congressman  W.L. 

Dickinson  Drive,  Montgomery, 

Alabama  36109 
Environmental  Protection  Agency, 

Region  IV,  345  Courdand  Street,  N.E., 

Atlanta,  Georgia  30365 
FOR  FURTHER  MFORMATKM  CONTACT: 
Philip  H.  Vorsatz,  EPA.  Region  IV, 
Drinking  Water  Section  at  die  Atlanta 
address  given  above  or  telephone  (404) 
347-2913. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act,  as 
amended  (1986),  and  40  CFR  141  and  142  of 
the  National  Primary  Drinking  Water 
Regulations) 

Dated:  June  27, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administitttor,  EPA.  Region 
4. 

[FR  Doc.  95-21283  Filed  8-29-95;  8:45  am] 

BKJJNQ  COM  ( 


[OPP-60810;  FRU4972-2] 

Lapidoptaran  Pharomonaa; 
ExiMrimantal  Uaa  Parmlta 

AOeiCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  expanding  the 
minimum  acreage  from  10  acres  to  250 
acres  for  when  an  experimental  use 
permit  (EUP)  is  required  imder  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  for  certain 
biological  pesticides.  This  policy 


includes  the  majority  of  Lepidopteran 
pheromones,  regardless  of  formulation 
or  mode  of  application,  when  used  at  a 
maximum  use  rate  of  150  grams  active 
ingredient  (ai)/acre/year.  fests 
conducted  on  these  pheromones  under 
the  conditions  specified  in  this  notice 
would  not  require  an  EUP  at  acreages  up 
to  and  including  250  acres.  Tests 
conducted  with  other  arthropod 
pheromone  products  on  food  crops 
entering  commerce  would  still  require 
an  EUP  and  a  temporary  tolerance  or 
exemption  from  the  requirement  of  a 
temporary  tolerance.  Similarly,  testing 
on  acreages  exceeding  250  acres  for  all 
pheromones  (food  and  non-food  uses) 
still  requires  an  EUP. 
EFFECTIVE  DATE:  This  policy  becomes 
effective  August  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Phil  Hutton,  Product  Manager 
(PM-90),  Biopesticides  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
5th  Floor,  Crystal  Station  1,  2805  Crystal 
Drive,  Arlington,  VA,  (703)  308-8260,  e- 
mail:  hutton.phil9epamail.epa.gov. 
SUPPtaiENTARY  INFORMATION:  EPA,  in 
this  policy,  is  providing  additional 
regulatory  relief  for  manufocturers, 
researchers  and  developers  of  certain 
Lepidopteran  pheromones  regardless  of 
fonnvQation  or  mode  of  application 
when  used  at  rates  less  thtm  or  equal  to 
150  grams  ai/acre/year.  For  the  purposes 
of  this  policy,  Lepidopteran 
pheromones  are  defined  as  naturally 
occurring  compounds  desienated  by  the 
unbranched  aliphatics  [vrim  a  chain 
between  9  and  18  carbons)  ending  in  an 
alcohol,  aldehyde  or  acetate  functional 
group  and  containing  up  to  3  double 
bonds  in  the  aliphatic  backbone.  This 
definition  encompasses  the  majority  of 
Lepidopteran  pheromones.  While  other 
types  of  chemical  compounds  have  been 
demonstrated  to  be  Lepidopteran 
pheromones,  the  Agency  believes  the 
type  described  here  represents  not  only 
the  majority  of  Lepidopteran 
pheromones  but  also  those  with  the 
most  complete  toxicological  data  base. 

Section  5  of  FIFRA,  7  U.S.C.  136c, 
and  40  CFR  part  172  provide  for 
issiiance  by  EPA  of  EUPs  for  the  testing 
of  new,  unregistered  pesticides  or  new 
uses  of  existing  pesticides  for  product 
performance  and  registration  purposes. 
Such  permits  are  generally  issued  for 
large-scale  testing  of  pesticides  on  more 
than  10  acres.  Accompanying  a  food-use 
EUP  is  the  requirement  that  any  treated 
crops  be  destroyed  or  a  temporary 
toloance  or  exemption  from  the 


requirement  of  a  temporary  tolerance  for 
residues  in  or  on  the  crop  be  in  place. 
Due  to  the  unique  characteristics  of 
pheromones,  EPA  believes  that 
pheromone  products  used  for  food 
purposes  need  to  be  tested  at  acreages 
greater  than  10  acres  and  as  high  as  250 
acres  to  determine  the  products'  value 
for  pestiddal  purposes.  Many 
pheromone  uses  are  effective  as  mating 
disruptants  to  the  adult  insects.  Larger 
test  acreages  are  needed  to  sufficiently 
evaluate  the  disruption  of  the  natural 
ffight  range  of  the  adult  target  insect.  An 
additional  factor  necessitating  larger 
acreages  is  the  volatile  nature  of  most 
pheromone  compounds!  Separate 
treatments  in  adjoining  smedl  plots  is 
tmfeasible,  and  test  plot  sizes  ranging 
from  20  to  60  acres  are  usually  required 
depending  upon  the  nature  of  the 
treated  site  and  the  pest  in  question. 
EPA  believes  that  250  acres  should  be 
sufficient  to  determine  the  value  for 
pestiddal  purposes  of  most 
pheromones. 

I.  Background 

Biochemical  pestiddes  are  natuirally 
occurring  substances  that  elicit 
pestidd^  effiacts  by  a  nontoxic  mode  of 
action  to  the  target  pest.  A  pheromone 
is  defined  by  EPA  as  a  compound 
produced  by  an  arthropod  (insed, 
arachnid,  or  crustacean]  that  modifies 
the  behavior  of  other  individuals  of  the 
same  spedes  (40  CFR  152.25(b)(1)). 
Lepidopteran  pheromones  (a  subset  of 
artnropod  pheromones)  are  those 
produced  by  a  member  of  the  order 
Lepidoptera,  which  includes  butterflies 
and  moths.  One  physical-chemical 
feature  common  to  all  these  compoimds 
is  their  volatility  which  is  the  basis  for 
the  signalling  and  homing  mechanism, 
The  Agency  has  registered  17  arthropod 
pheromones  active  ingredients,  11  of 
which  are  Lepidopteran  pheromones. 

The  Agency  recognizes  that 
pheromones  are  inherently  different 
from  conventional  synthetic  f>estiddes 
in  their  nontoxic  pestiddal  mode  of 
action,  low  use  rate,  and  target  spedes 
Spedfidty,  and  is  employing  various 
measures  to  Cadlitate  their  development 
and  ultimate  registration.  In  January 
1994,  EPA  expanded  the  minimimi 
acreage  required  for  an  EUP  to  250  acres 
for  ai^iiropod  pheromones  in  poljoneric 
matrix  dispensers  with  an  annual 
application  rate  limitation  of  150  grams/ 
acre  (59  FR  3681;  January  26, 1994).  The 
following  July,  EPA  broadened  the 
regulatory  scope  of  the  EUP  minimum 
acreage  limit  to  include  broadcast 
appUcations  and  sprayable  formulations 
of  non-food  uses  of  arthropod 
pheromones  (59  FR  34182;  JiUy  7, 1994). 
EPA  is  now  in  the  position  to  broaden 
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the  scope  even  further  by  induding  food 
uses  of  broadcast  or  sprayable 
applications  of  Lepidopteran 
pheromones  tmder  certain  conditions 
Outiined  in  this  notice.  It  is  important  to 
note  that  this  policy  is  only  appUcable 
to  Lepidopteran  pheromone  products 
where  the  pherDmone(s)  is  the  sole 
active  ingredient(s).  Lepidopteran 
pheromone  products  formulated  to 
include  non-pheromone  pestidde  active 
ingredients,  and  non-lepidopteran 
pheromone  produds  still  require  an 
EUP,  when  die  treated  area  exceeds  10 
acres  and  the  formulation  does  not 
utilize  a  retrievable  matrix. 

n.  Risk  Considerations 

A.  Ecological  Effects 

In  regard  to  nontarget  organism 
effects,  the  risks  from  broadcast 
applications  to  crop  lands  should  not  be 
greater  than  from  forestry  or  other  non- 
crop  use  if  the  same  environmental 
hazard  restrictions  apply.  Experimental 
use  of  broadcast  applications  are  limited 
to  terrestrial  use  only  and  experimental 
appUcation  does  not  indude  use  in  or 
around  marshes,  swamps,  rivers. 
Streams,  ponds,  lakes,  estuaries,  flood 
plains,  or  drainage  ditches,  nor  should 
the  produd  be'allowed  to  wash  or  drain 
into  water.  Low  rates  of  experimental 
application,  high  volatility,  limited 
acreage,  and  the  current  extent  of 
knowledge  indicating  generally  low 
orders  of  toxidty  are  all  justifications  to 
overcome  potential  increased  risks  to 
nontarget  organisms  due  to  exposure  to 
foliar  residues.  The  Agency  has 
previously  determined  that  exposure  to 
wildlife  will  be  minimal  when  release  of 
the  pheromone  is  confined  to 
experimental  purposes  only  and 
applications  are  limited  to  a  maximum 
of  150  grams  ai/acre/year  on  a 
maximum  of  250  acres. 

B-  Human  Health 

The  need  for  further  regulatory  relief 
above  that  provided  for  non-food  uses 

Erompted  the  Agency  to  reconsider  the 
uman  dietary  exposure  for  broadcast 
applications.  In  its  previotis  policy 
notice,  EPA  was  not  able  to  make  a  no 
unreasonable  adverse  effiects  finding  for 
arthropod  pheromone  pestiddes  for  use 
onfood  crops  because  of  insufficient 
data  on  the  leveb  of  expostire  from 
pheromones  applied  in  a  broadcast 
manner.  For  pheromone  products, 
especially  those  diredly  applied  to 
food,  one  problem  has  been  a  lack  of 
subchronic  toxidty  studies  and  an 
estimate  of  the  actual  pheromone 
residues  occurring  with  use.  The 
Agency  has  contended  that  sprajrable 
btmulations  or  other  modes  of 


application  of  pheromones  to  raw 
agricultural  commodities  had  the 

Eotential  to  increase  the  likelihood  of 
uman  dietary  exposure.  The  Agency,  at 
this  time,  still  does  not  have  adequate 
data  to  support  the  inclusion  of  all  uses 
of  arthropod  pheromones  in  its  EUP 
policy.  It  does  possess  enou^ 
information,  however,  to  include  the 
straight-chained  Lepidopteran 
pheromones,  a  significant  stibset. 

Himian  health  concerns  arise  for  any 
experimentally  treated  crops  that  may 
enter  the  food  supply.  From  the  data 
submitted,  the  Agency  was  able  to 
conclude  that  the  potential  for  residues 
from  Lepidopteran  pheromones,  as 
described  in  this  notice,  is  not  a  dietary 
hazard.  This  condusion  is  based  on:  (1) 
The  low  acute  toxidty  seen  in  the  data 
review  of  the  Lepidopteran  pheromones 
registered  to  date;  (2)  the  known 
metabolism  of  long-chain  &tty  adds 
that  predicts  these  compoimds  wo\Ud  be 
metabolized  either  by  beta-oxidation 
yielding  a  series  of  paired  carbon  losses 
or  by  complexing  with  glucuronide  and 
excretion  by  the  kidneys;  and  (3)  low 
exposure  subsequent  to  application 
from  produd  aging,  volatilization,  and 
the  results  of  the  field  residue  studies. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  an 
exemption  from  the  requirement  of  a 
permanent  tolerance  for  these  straight- 
chained  Lepidopteran  pheromones 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Ad. 

The  Agency  has  found  that  given  the 
generally  low  expeded  toxidty  and 
high  volatility  of  arthropod 
pheromones,  an  upper  umit  of  150 
grams  ai/acre/year  is  adequate  for 
testing  the  Lepidopteran  pheromone 
produd  performance  while  still 
protecting  the  public  health,  nontarget 
organisms  and  the  environment  from 
unreasonable  risks.  These  application 
rates  encompass  the  majority  of 
pheromone  uses  seen  by  the  Agency  to 
date. 

m.  Conclusion 

Today's  notice  sets  forth  that  for  food 
uses  of  the  majority  of  Lepidopteran 
pheromone  pestiddes,  regardless  of 
formulation  or  mode  of  application, 
EPA  is  permitting  the  acreage  expansion 
frt)m  10  to  250  acres  for  experimental 
testing  at  a  maximum  use  rate  of  150 
grams  ai/acre/year  before  triggering  the 
requirement  of  an  EUP  tmder  FIFRA. 
For  the  purposes  of  this  policy, 
Lepidopteran  pheromones  are  defined 
as  naturally  occurring  compounds 
which  are  unbranched  aliphatics  (with 
a  chain  between  9  and  18  carbons) 
ending  in  an  alcohol,  aldehyde  or 
acetate  functional  group  and  containing 


up  to  3  double  bonds  in  the  carbon 
chain.  Synthetically  produced 
compounds  that  are  identical  to  a 
known  Lepidopteran  pheromoiie  as 
described  above,  and  those  that  differ 
only  in  that  their  moleciilar  strudures 
are  stereochemical  isomers  (or  ratios  of 
such  isomers)  also  are  included  in  this 
notice.  The  Agency  contends,  that  for 
experimental  uses  involving  food  crops 
and  all  other  non-aquatic  uses,  this 
change  in  policy  provides  significant 
flexibility  to  determine^rodud  efficacy 
without  resulting  in  significant  risk  to 
hiunan  health  or  the  environment  due  to 
the  active  ingredient's  low  use  rate,  high 
volatility,  and  lack  of  dietary  exposure. 
Upon  meeting  the  above  conditions,  the 
Agency  has  determined  that 
pheromones  of  the  type  described  do 
not  present  an  uiueasonable  adverse 
effect  to  human  health  or  the 
environment  due  to  unlikely  exposure. 

The  above  policy  applies  to  only  the 
experimental  phase  of  pheromone 
produd  development  and  not  to 
registration  of  the  produd.  The  intent  of 
this  regulatory  relief  policy  is  to  permit 
adequate  conditions  for  practical 
research  and  development,  while 
protecting  the  food  supply  and 
nontarget  spedes  frY)m  higher 
pheromone  levels  than  occur  naturally. 
The  current  set  of  studies  listed  in  40 
CFR  158.690  are  still  required  for  the 
registration  and  sale  of  the  final 
produd. 

With  the  implementation  of  this 
policy,  EPA  hopes  to  encourage  the 
development  and  use  of 
enviroimientally  acceptable  biological 
pestiddes  as  alternatives  to  more  toxic 
conventional  synthetic  chemical 
pestiddes.  The  aim  is  to  ease  the  testing 
requirements  of  these  products,  to  s]}eed 
their  market  entry,  and  promote  their 
integration  into  pest  management 
strategies. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  August  18, 1995. 
Juat  L  Anderaen, 

Acting  Director,  Biopesticide  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  95-21038  FUed  8-29-95;  8:45  am] 

ICOOCi 


49158 


Federal  Regigter  /  Vol.  60.  No.  168  /  Wednesday,  August  30,  1995  /  Notices 


[OPFM)0413;  FRL-4973-2] 

Revision  of  Metaboiiem  Testing 
Guideline  Under  FIFRA  and  TSCA; 
Notice  of  Availability  and  Request  for 
Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  EPA  is  making  available  for 
public  comment,  a  revised  proposed 
guideline  for  General  Metabolism 
studies  of  pesticides.  This  revised 
guideline,  when  final,  will  replace  OPP 
Guideline  85-1  under  40  CFR  158.340 
and  OPPTS  Guideline  under  40  CFR 
798.7100. 

DATES:  Comments  muist  be  received  on 
or  before  October  31. 1995. 
ADDRESSES:  Interested  persons  are  . 
invited  to  submit  written  comments  in 
triplicate  to:  By  mail:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C). 
Environmental  Protection  A^gency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person:  bring  comments  to  :  Rm.  1132, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail]  to: 
guideUnes@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00413."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  under  the 
"SUPPLEMENTARY  INFORMATION" 
caption  of  this  preamble. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Agency 
Scientists. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Yiannakis  M.  loannou,  (7509C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  820D.  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703)  305-7894:  e-maiL 
ioannou.yiannakis@epamail.epa.gov. 

Copies  of  documents  may  be  obtained 
by  contacting:  By  mail:  Pubhc  Docket 
and  Freedom  of  Information  Section, 
Field  Operations  EMvision  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 

f>erson  or  for  courier  pick-up:  Office 
ocation  and  telephone  niunber:  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis 
Highway.  ArUngton.  VA.  (703)  305- 
5805  or  305-5454.  By  internet:  e-mail 
requests  to:  guidelines@epamail.epa.gov 
or.  in  the  near  future,  via  the  EPA  Public 
Access  Gopher  (gopher.epa.gov)  under 
the  heading  "Environmental  Test 
Methods  and  Guidelines." 
SUPPLEMENTARY  INFORMATION:  The 
Pesticide  Assessment  Guidelines, 
OPPTS  870  harmonized  series  (formerly 
Subdivision  F),  describe  protocols  for 
performing  toxicology  and  related  tests 
to  support  registration  of  pesticides 
imder  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  Some  of  the  tests  are  also  used 
in  tolerance  reviews  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
Subdivision  F  was  proposed  for  public 
comment  in  the  Federal  Register  of 
August  22, 1978  (43  FR  37336)  and 
published  by  NTIS  in  October  1982 
(EPA  Doc.  No.  540/9-82-025.  October 
1982;  NTIS  Doc.  No.  PB  83-153916). 
Subdivision  F  included  guideline  85-1 
for  performing  General  Metabolism 
Studies.  OPPTS  also  published  a 
guideline  for  General  Metabolism 
Studies  (to  satisfy  TSCA  requirements) 
imder  40  CFR  798.7100.  This  revised 
OPPTS  870.7485  guideline  is  designed 
to  replace  both  aforementioned 
guidelines. 

The  proposed  revisions  are  the  result 
of  efforts  by  Agency  scientists  to 
improve  the  existing  guideline  to  reflect 
current  Agency  experience  and  the 
state-of-the-art  regarding  metabolism  of 
pesticides  and  other  toxic  compounds. 
In  addition,  a  need  for  revision  was 
indicated  by  the  results  of  the  Pesticide 
Reregistration  Rejection  Rate  Analysis 
as  well  as  by  conunents  received  in 
response  to  the  notice  (FRL-3 775-9) 
pubUshed  in  the  Federal  Register  of 
September  19. 1990  (55  FR  38578). 

On  May  24, 1995,  a  workshop  was 
held  to  discuss  the  revision  of  the 


Metabolism  Testing  Guidelines.  The 
workshop  was  attended  by 
representatives  from  Government, 
Industry,  Academia,  Environmental 
Groups,  and  other  interested  parties  and 
comments  provided  by  these  groups 
before,  during,  and  after  the  workshop 
were  incorporated,  whenever 
appropriate,  into  OPPTS  870.7485. 

All  mterested  parties  are  encouraged 
to  submit  comments  on  the  proposed 
revised  guideline  for  general 
metabolism  studies.  Specific  comments 
should  reference  the  specific  number 
and  paragraph  or  subparagraph  of  the 
proposed  guideline.  Recommended 
technical  or  scientific  changes/ 
modifications  should  be  supported  by 
current  scientific/technical  luiowledge 
and  include  supporting  references. 
References  may  be  to  the  published 
literattue.  stucUes  submitted  to  the 
Agency  in  support  of  registration,  and 
vmpublished  data.  Citations  must  be 
sufficiently  detailed  so  as  to  allow  the 
Agency  to  obtain  copies  of  the  original 
doaunents  and  unpublished  data 
supplied  to  allow  their  evaluation. 

Comments  on  the  proposed  revised 
guideline  will  be  considered  by  the 
Agency  and  such  modifications  of  the 
guideline  considered  to  bg  of  merit  will 
be  incorporated  into  the  final  guideline. 
The  draft  modifications  and  the  public 
comments  will  be  presented  to  the 
FIFRA  Scientific  Advisory  Panel  at  a 
public  meeting  for  its  comments  before 
being  published  as  a  final  guideUne.  . 
Notice  of  this  meeting  will  be  pubUshed 
in  the  Federal  Register  and  all 
interested  parties  will  be  offered  the 
opportunity  to  present  written  and 
pubUc  comments  to  the  FIFRA 
Scientific  Advisory  Panel  at  the  pubUc 
meeting. 

A  record  has  been  established  for  this 
notice  xmder  docket  number  "OPP- 
00413"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

guidelines@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
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use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  pubUc  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
ccHnments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  wiU  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection,  Test 
guidelines. 

Dated:  August  23, 1995. 

.  Steplunie  R.  Irene, 

Acting  Director,  Health  Effects  Division, 
Office  of  Pesticide  Programs. 
(FR  Doc.  95-21413  Filed  8-29-95;  8:45  am] 
BILUNQ  CODE  IMO-SO-f 


[FRL-528»-5] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Petition  for  Judicial 
Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  pubUc  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  42  U.S.C. 
7413(g).  notice  is  hereby  given  of  a 
proposed  settlement  agreement  in  the 
foUowing  case:  Geneva  Steel  Company 
v.  Carol  Browner,  Administrator  United 
States  Environmental  Protection 
Agency.  No.  94-9554  (10th  Cir.  petition 
filed  Sept.  6, 1994).  This  petition  for 
judicial  review  was  filed  imder  section 
307(b)  of  the  Clean  Air  Act,  42  U.S.C. 
7607(b).  contesting  various  aspects  of 
EPA's  final  approval  of  State 
implementation  plan  revisions 
submitted  by  the  State  of  Utah 
addressing,  among  other  planning 
requirements,  the  control  of  particulate 
matter  emissions  in  Utah  and  Salt  Lake 
Coimties.  See  59  FR  35036  (July  8. 
1994). 

For  a  period  of  thirty  (30)  days 
following  the  date  of  pubUcation  of  this 
notice.  EPA  wiU  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
are  not  parties  or  interveners  to  the 
Utigation  specified  above.  EPA  or  the 
U.S.  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  agreement  if  the 
comments  disclose  &cts  or 


circumstances  that  indicate  that  such 
agreement  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Clean  Air  Act. 

A  copy  of  the  proposed  settlement 
agreement  is  available  from:  (1)  Phyllis 
Cochran.  Air  and  Radiation  Division 
(Mailcode  2344).  Office  of  General 
Counsel.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  (202)  260- 
7606;  or  (2)  Jonah  Staller,  Office  of 
Regional  Coimsel  (Mailcode  8RC).  U.S. 
Environmental  Protection  Agency. 
Region  VHI,  999  18th  Street.  Suite  500, 
Denver,  Colorado  80202.  (303)  294- 
7190. 

Written  comments  should  be  sent  to: 
Vickie  Patton,  Air  and  Radiation 
Division  (Mailcode  2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401 M  Street,  S.W., 
Washington.  D.C.  20460.  and  must  be 
received  by  September  29. 1995. 

Dated-  August  24, 1995. 

Jonathan  Z.  Cannon. 

Assistant  Administrator  (General  Counsel). 
[FR  Doc  95-21526  FUed  8-29-95;  8:45  am] 
■aXMQ  CODE  «M-ao-p 

[OPP-1 80979;  FRL  4974-S] 

Bifenthrin;  Receipt  of  Application  for 
,  Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKm:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Department  of  Agricultiue  (hereafter 
referred  to  as  the  "AppUcant")  for  use 
of  the  pesticide,  bifenthrin  (Captiue),  to 
control  sweetpotato  whitefly  (SWF)  on 
up  to  5,500  acres  of  leaf  lettuce  and 
6,100  acres  of  cauUflower  in  Arizona.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  pubUc  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  September  14, 1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180979,"  should  be 
submitted  by  mail  to:  PubUc  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Ciystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 


electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-180979J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  fotmd 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  (CBI)  must  be  provided  by  the 
submitter  for  inclusion  in  the  pubUc 
record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  pubUc  inspection  in 
Rm.  1128,  Crystal  MaU  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  CoUantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  Crystal  Station  I, 
2800  Jefferson  Davis  Highway, 
ArUngton,  VA,  (703)  308-8347;  hitemet 
address: 

collantes.margaritaOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudb 
exemption.  The  AppUcant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  use  of  the  bifenthrin, 
available  as  Captiue  2EC  from  FMC 
Corporation,  to  control  sweetpotato 
whitefly  on  up  to  5,500  acres  of  leaf 
lettuce  and  6,100  acres  of  cauUflowef 
per  season  in  Arizona.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant,  the  lack 
of  hard  freezes  during  the  past  winter 
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has  allowed  a  large  number  of  whiteflies 
to  siirvive.  Although  imidacloprid  was 
recently  registered  as  an  alternative  to 
control  the  SWF,  a  single  soil 
appUcation  of  imidacloprid  will  not 
adequately  protect  the  crop  throughout 
the  full  production  cycle.  Imidacloprid 
is  systemic  and  can  be  taken  up  by  the 
seedling  as  it  emerges  through  the  soil, 
and  will  have  minimal  impact  on 
beneficial  predators  and  parasites  of  the 
whitefly.  Foliar  application  will  be 
needed  to  provide  additional  control  of 
whiteflies  later  in  the  season.  It  might  be 
possible  to  utilize  imidacloprid  for  these 
foliar  applications,  but  its  mode  of 
action  is  such  that  development  of 
resistance  is  a  major  concern.  The  mode 
of  action  of  this  product  depends  on  its 
ability  to  interact  with  a  specific 
neuroreceptor  of  the  pest.  Should  pest 
populations  develop  in  which  this 
neuroreceptor  is  altered,  resistance 
would  result.  Bayer  is  well  aware  of  this 
foct  and  will  not  support  continued  use 
of  their  product  later  into  the  vegetable 
growing  season.  The  Applicant  believes 
the  use  of  bifenthrin  as  a  foliar  spray  in 
combination  with  imidacloprid  at 
planting  will  provide  excellent  control 
of  whiteflies.  Without  the  use  of 
bifenthrin,  the  Applicant  claims  that 
growers  will  suffer  significant  economic 
loss  this  growing  season. 

Under  the  proposed  exemption,  a 
maximimi  of  four  applications  per  crop 
season  for  lettuce,  and  a  maximum  of  5 
apphcations  per  crop  season  for 
cauliflower  would  be  made  at  [0.08  to 
0.1  lb  of  active  ingredient  (a.i./A)]  (5.2 
to  6.4  fl.  ozs.  of  product  per  acre)  by 
ground  or  air  equipment.  Not  to  apply 
within  20  days  of  harvest.  Do  not  apply 
by  groimd  equipment  within  25  feet  or 
by  air  within  150  feet  of  lakes, 
reservoirs,  rivers,  permanent  streams  or 
natural  ponds  estuaries  and  commercial 
fish  farms.  A  200-yard  buffer  shall  be 
observed  around  aquatic  habitats 
containing  endangered  species  (desert 
pupfish,  woundfin  and  Gila 
topmiimow). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24(a)(6).  Exemptions  for  the 
use  of  bifenthrin  on  lettuce  have  been 
requested  and  granted  for  the  past  3 
years,  and  an  application  for  registration 


of  this  use  has  not  been  submitted  to  the 
Agency. 

A  record  has  been  established  for  this 
notice  imder  docket  number  "[OFF- 
180979]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Roiom  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dockst9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arizona  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  August  18, 1995. 

SoMii  Lewis, 

Acting  Dinctor,  Registmtion  Diviuon,  Office 
of  Pesticide  Progmms. 

[FR  Doc.  95-21412  Filed  »-2»-e5;  8:45  am) 
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FEDERAL  RHARmME  COMMISSION 
Notice  of  AgrMiiMnt(s)  HM 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Titie  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  A/b.;  203-011511 

Title:  PISCES  Service  Agreement 

Parties:  Members  of  the  Asia  North 

America  Eastbound  Rate  Agreement 
("ANERA"): 

A.P.  Moller-Maersk  Line 

American  President  Lines,  Ltd. 

Hapag  Lloyd  AG 

Kawasaki  Kisen  Kaisha  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

Nedlloyd  Lijnen  B.V. 

Neptune  Orient  Lines  Ltd. 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Parties  to  PISCES,  Limited  Liability 
Company  ('TISCES"): 

American  President  Lines,  Ltd. 

Combined  Data  Resource,  Inc. 

"K"  Line  America,  Inc. 

OOCL  (USA)  Inc. 

Synopsis:  The  proposed  Agreement 
would  permit  PISCES,  a  limited 
liability  company  formed  pursuant  to 
the  Pacific  Information  Systems 
Agreement,  FMC  Agreement  No.  203- 
011399>  to  provide  information 
systems  to  ANERA,  its  members,  and 
their  customers.  The  parties  would  be 
authorized  to  agree  upon  the 
purchase,  lease,  sale,  maintenance 
and  repair,  etc.  of  information  systems 
among  themselves  or  others  as 
appropriate  to  implement  the 
Agreement.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  August  24. 1995. 

By  Order  of  the  Federal  Maritime 
Commissioa 
Joseph  C  PoUdng, 
Secretary. 

IFR  Doc.  95-21462  Filed  8-29-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Provident  BandOrp;  Acquieltion  of 
Company  Engaged  in  Pennissible 
NonbenMng  Aetivltlea 

The  organization  Usted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  hidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  tmfak  competition, 
conflicts  of  interests,  or  unsoimd' 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifjring  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  13, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 

Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

I .  Provident  Bancorp,  Cincinnati, 
Ohio;  to  acquire  Mathematical 
Investment  Management,  Inc., 
Cleveland,  Ohio,  and  thereby  engage  in 
investment  advisory  and  securities 
brokerage  activities,  pursuant  to  §§ 
225.25(b)(4)  and  225.2S(b)(15),  of  the 
board's  Regulation  Y. 


Board  of  Governors  of  th«  Federal  Reserve 
System,  August  24, 1995. 

Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-21445  Piled  8-29-95;  8:45  am] 
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United  Security  Baneorporation; 
NoUoe  of  Application  to  Engage  de 
novo  in  Permiaaible  Nonbanking 
ActivHIee 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regtilation 
Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  13, 
1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101   - 
Market  Street,  San  Francisco,  California 
94105: 

1.  United  Security  Baneorporation, 
Spokane,  Washington;  to  engage  de 


novo  through  its  subsidiary,  USB 
Mortgage  Company,  Inc.,  Spokane, 
Washington,  in  mortgage  lending 
services  and  real  estate  contract 
purchases  and  sales,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
escrow  activities,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y; 
and  appraisal  services,  pursuant  to  § 
225.25(bKl3)  of  the  Board's  Regulation 
Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  August  24, 1995. 
lamifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-21446  FUed  8-29-95;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Solleitation  Procedures 
Under  the  Small  Buainees 
Competitiveneea  Demonctration 
Program 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

action:  Notice. 

SUMMARY:  Title  VU  of  the  "Business 
Opportunity  Development  Reform  Act 
of  1988"  (Pub.  L.  100-656)  established 
the  Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1, 1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Pub.  L.  102-366)  extended  tiie 
demonstration  program  until  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  fiiem  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
Construction  (except  dredging); 
architecttiral  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
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engineer  services.  This  notice 
anno'inces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  from  July  1, 1904  to 
June  30, 1995.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  October  1, 1995. 
EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Wisnowski,  Office  of  GSA 
Acquisition  Policy,  (202)  501-1224. 
SUPPLEMENTARY  MFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR 13513, 
March  11, 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
GSA  contracting  activities  will  be  made 
in  accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  IS,  16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  1, 
2,  3, 4,  5,  8, 10,  and  the  National  Capital 
Region)  in  SIC  Group  15,  shall  be 
conducted  on  an  unrestricted  basis. 

Procurements  for  construction 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1,  2,  3, 
4,  5,  8, 10,  and  the  National  Capital 
Region  shall  be  set  aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition 
from  two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurements 
will  be  conducted  on  an  imrestricted 
basis 

Region  1  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 


North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  8  encompasses  the  states  of 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 

The  National  Capital  Region 
encompasses  the  District  of  Coliunbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  dty  of 
Alexandria  and  the  counties  of 
Arlington,  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia. 

Trash/Garbage  Collection  Senrices  in 
PSCS209 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  wiU  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (all  PSC 
Codes  Under  the  Demonstration 
Program) 

Proouements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  2,  3,  4,  5,  9,  and  the  National 
Capital  Region)  shall  be  conducted  on 
an  unrestricted  basis.  Procurements  for 
A-E  services  issued  by  contracting 
activities  in  Regions  2,  3, 4,  5,  9,  and  the 
National  Capital  Region  shall  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
prociuements  may  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina. 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana.  Ohio.  Michigan, 
Minnesota,  and  Wisconsin. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  EJistrict  of  Colxunbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  dty  of 
Alexandria  and  the  coimties  of 


Arlington,  Fairfax.  Loudoim,  and  Prince 
William  in  Virginia. 

Non-Nndear  Ship  Repair 

GSA  does  not  procure  non-nudear 
ship  repairs. 

Dated:  August  24, 1995. 

Ida  M.  Ustad. 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc  95-21511  Filed  8-2»-95: 8:45  am] 

BILUNO  CODE  M20-41-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96fMI270] 

Drug  Export;  Anzanwt  (Dolasetron 
Maaiiata)  Bullc  Drug  Subatanca 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKm:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  Marian  Merrell  Dow  Inc.,  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  Anzemet 
(dolasetron  Mesilate)  Bulk  Drug 
Substance  to  Italy  for  the  preparation 
and  packaging  of  the  following 
injectable  dose  strengths  12.5 
milligrams  (mg),  25  mg,  50  mg,  100  mg, 
and  200  mg  for  transshipment  to  the 
United  Kingdom.  ' 

ADDRESSES:  Relevant  information  (» 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Ad  of  1986  should  also  be 
directed  to  the  contad  person. 
FOR  FURTHER  INFORMATKm  CONTACT: 

James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  PI,  Rockville,  MD  20855,  301- 
594-3150. 

SUPP1.EMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(the  ad)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  ourently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  ad  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval  Section 
802(b)(3)(C)  of  the  ad  requires  that  the 
agency  review  the  application  within  30 
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days  of  its  filing  to  determine  whether 
the  requirements  of  sedion  802(b)(3)(B) 
have  been  satisfied.  Sedion  802(b)(3)(A) 
of  the  ad  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  fodlitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Marian  Merrell  Dow  Inc.,  Marian  Park 
Dr.,  P.O.  Box  9627,  Kansas  Qty,  MO 
64134-0627,  has  filed  an  application 
requesting  conditional  approval  for  the 
export  of  Anzemet  (dolasetron  Mesilate) 
Bulk  Drug  Substance  to  Italy  for  the 
preparation  and  packaging  of  the 
follovdng  injedable  dose  strengths  12.5 
mg,  25  mg,  50  mg.  100  mg,  and  200  mg 
far  transhipment  to  the  United 
Kingdom.  Anzemet  (dolasetron 
Mesilate)  injection  is  indicated  for 
nausea  and  vomiting  in  patients 
receiving  initial  and  repeat  courses  of 
cancer  chemotherapy  (including  high 
dose  dsplatin)  or  radiotherapy  and  for 
post  operative  nausea  and  vomiting.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  August  8, 1995,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  ad. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  docvunent.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  September 
11, 1995,  and  to  provide  an  additional 
copy  of  the  submission  diredly  to  the 
contad  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30*day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  E^ugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  August  11, 1995. 

Betty  L.  Jodot. 

Deputy  Director,  Office  of  Compliance,  Center 
far  Drug  Evaluation  and  Research . 

(FR  Doc.  95-21453  Filed  &-29-95: 8:45  am] 

■aXMO  COOC  41M-0t-F 


[Docket  No.  95S-0193] 

Ptwrmaeology/Toxicoiogy  Electronic 
Submiaalona  Pilot  ProlMt 

AGENCY:  Food  and  Drug  Administiation, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announdng  the 
Pharmacology/Toxicology  (P/T) 
Electronic  Submissions  Pilot  Projed 
developed  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER).  This 
projed  is  intended  to  increase  the 
efficiency  of  both  the  investigational 
new  drug  application  (IND)  and  the  new 
drug  application  (NDA)  review 
processes  by  providing  for  the  electronic 
submission  of  preclinical  P/T  study 
reports.  CDER  is  requesting  that 
interested  sponsors  submit,  on  a 
volimtary  basis,  electronic  copies  of  P/ 
T  study  reports  containing  complete  text 
and  graphic  material  for  review  in  word 
processor  format,  in  addition  to  paper 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  general  information  about 
the  pild  projed:  Joseph  F.  Contrera, 
Center  for  Drug  Evaluation  and 
Research  (HFD-400),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-4750. 
Regarding  technical  information  about 
participation  in  the  pilot  program: 
Patricia  A.  Sylvia,  Center  for  Drug 
Evaluation  and  Research  (HFD-72), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-3695. 
SUPPLEMENTARY  MFORMATION:  CDER  is 
exploring  ways  in  which  electronic 
submissions  can  be  used  to  increase  the 
effiuency  of  the  drug  review  process.  A 
key  part  of  this  process  is  the  review  of 
preclinical  animal  studies,  most  of 
which  are  conduded  during  the  IND 
phase  of  the  application.  CDER  has 
established  a  pilot  projed  requesting 
that  sponsors  voluntarily  submit 
electronic  copies  of  P/T  study  reprarts, 
in  addition  to  paper  submissions.  These 
reports  would  contain  complete  text  and 
graphic  material  for  review  in  word 
processor  format.  Electronic 
submissions  of  P/T  study  reports  would 
allow  for  effident  storage  and  the 
capadty  to  retrieve,  copy,  and  print 
peotinent  sections  of  submissions  for 
review. 

This  pilot  projed  is  expeded  to  be 
most  useful  during  the  IND  review 
process  because  the  large  proportion  of 
preclinical  P/T  studies  is  submitted 
during  this  period.  The  agency  believes 
that  increasing  the  effidency  of  the  IND 


review  process  will  have  a  positive 
effed  on  the  NDA  review  process.  If  this 
pilot  projed  is  successful,  CDER  may 
consider  acceptance  of  only  electronic 
submissions.  In  the  Federal  Register  of 
August  31, 1994  (59  FR  45160),  FDA 
published  a  proposed  rule  entitled 
"Electronic  Signatures;  Electronic 
Records."  This  pilot  projed  is 
consistent  with  the  goals  of  the 
proposed  rule. 

A  description  of  the  pilot  projed,  as 
well  as  the  general  format  and  media 
spedfications  for  electronic 
submissions,  follows: 

The  Center  for  Drug  Evaluatioii  and 
RflMUch  (CDER)  PharmAcoiogy/Toxicok^ 
(P/T)  Electronic  Subminions 

I.  Background 

CDER  is  exploring  ways  in  which 
electronic  submissions  can  be  used  to 
increase  the  efficiency  of  the  drug  review 
process.  A  key  part  of  tliis  process  is  the 
review  of  preclinical  animal  studies,  most  of 
which  are  conducted  during  the  IND  phase 
of  the  application.  The  Information 
Technology  (IT)  Subcommittee  of  the  CDER 
Pharmacology/Toxicology  Coordinating 
Committee  (the  P/T  IT  Subcommittee)  is 
responsible  for  furthering  the  concept  of 
electronic  submissions  for  P/T  reviews.  Li 
November  1994,  after  discussions  between 
FDA  and  the  Pheinnaceutical  Research  and 
Manufacturers  of  America,  three  firms  agreed 
to  submit  electronic  preclinical  P/T  reports  to 
CDER.  In  addition,  CDER  optically  scanned 
P/T  reports  that  were  submitted  in  paper 
form,  prepared  reviews  of  these  submissions 
electronically,  and  evaluated  the  utility  of 
receiving  the  P/T  submissions  electronically. 
As  a  result  of  this  experience,  space  has  been 
allocated  on  the  CDER  Local  Area  Network 
(LAN)  for  P/T  submissions  and  reviews,  and 
the  P/T  IT  Subcommittee  agreed  to  solicit 
additional  preclinical  P/T  electronic 
submissions  from  sponsors. 

Each  CDER  reviewer  is  responsible  for 
many  IND's  and  NDA's  that  are  in  various 
stages  of  development  and  assigned  different 
priorities.  As  a  result,  study  reports  may  be 
stored  in  reviewers'  offices  for  considerable 
periods  of  time  until  they  can  be  reviewed. 
In  addition,  reviews  often  contain  the  results 
of  multiple  studies  from  amendments  to  an 
IND  submitted  at  different  times.  This 
requires  the  storage,  retrieval,  collation,  and 
merging  of  information  from  several  studies 
into  a  single  review.  Electronic  submissions 
of  P/T  reports  would  allow  for  efficient 
storage  and  the  capacity  to  retrieve,  copy, 
and  print  pertinent  sections  of  submissions 
for  review. 

n.  ObjectiTW  of  Electronic  Sufamiasion  Pilot 
Proiect 

A.  Facilitate  the  Rapid  and  Convenient 
Retrieval  of  Information  Contained  in 
Submissions  and  Minimize  Storage  Space 

A  major  time-consuming  task  for  reviewers 
it  searching  through  the  large  volume  of 
paper  submissions  to  find  relevant 
documents  when  they  are  needed.  Electronic 
documents  and  appropriate  document 
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retrieval  software  make  possible  indexing  of 
dopuments  by  content  and  the  rapid  retrieval 
of  documents  containing  the  desired 
infonnation.  The  reviewer  can  electronically 
survey  the  document  and  copy  or  print  those 
sections  of  the  docimient  that  contain  the 
required  infonnation.  Electronic  submissions 
will  reduce  the  short-tenn  and  long-tenn 
storage  space  requirements  and  &cilitate 
long-term  retrieval  of  information. 

B.  Facilitate  the  Writing  of  Reviews 

Currently,  tabular  or  graphic  material 
derived  from  a  sponsor's  paper  submissions 
are  either  optically  scanned  and  merged  into 
a  review  or  photocopied  and  physically 
pasted  into  a  printed  paper  copy  of  a  review. 
In  the  latter  case,  the  table  will  not  appear 
in  electronic  archival  copies  of  the  reviews. 
Electronic  submissions  will  fecilitate  the 
ability  of  reviewers  to  copy  portions  of  text, 
"cut  and  paste"  tables  or  graphs,  and 
incorporate  them  into  a  review.  They  will 
also  allow  the  transfer  of  digital  photographic 
images  of  histopathology  or  other  images  into 
a  review  in  the  near  future. 

C.  Obtain  Experience  with  Reviewing 
Electronic  PIT  Submissions  and  Make 
Recommendations  for  Expansion  of  the  Pilot 
Program  to  Routine  Use,  Including  Possible 
Elimination  of  Paper  Submissions 

The  P/T  IT  Subcommittee  intends  to  gain 
experience  with  the  review  of  electronic  P/ 
T  submissions,  evaluate  that  experience,  and 
develop  recommendations  on  how  electronic 
submissions  can  be  used  most  efficiently  in 
the  P/T  program.  If  electronic  submissions 
can  be  successfully  incorporated,  ODER  may 
consider  acceptance  of  only  electronic 
submissions.  (See  59  FR  45160.  August  31, 
1994.)  During  the  initial  phase  of  the  pilot 
program,  CDER  has  a  goad  of  receiving  at  least 
10  toxicology  study  reports  electronically. 
ODER  now  has  sufficient  LAN  capacity  and 
staff  experience  to  review  these  submissions. 
CDER  plans  to  complete  the  initial  phase  of 
the  pilot  project  and  issue  a  final  report  with 
recommendations  by  the  end  of  1995. 

in.  General  Spedfications  for  the  Electronic 
Submission  of  Pharmacology  and  Toxicxilogy 
Reports 

A.  Eligible  Submissions 

All  preclinical  P/T  study  reports  are 
eligible  for  electronic  submission.  A  paper 
copy  must  also  be  submitted. 

B.  Desirable  Electronic  Ckipabilities 

— Complete  text,  tables,  and  graphics. 

— Word  search  capability  within  a 
document  and,  if  possible,  between 
documents. 

—Copy,  print,  cut,  and  paste  capability. 

— Index  and  abstract  or  document 
summary  containing  major  subject  and  topic 
key  words  to  facilitate  document  search  and 
retrieval. 

C.  Hardware  Specifications 

—Optical  disks  (CDROM). 

—Read  only  DOS  diskettes. 

— DOS  6.0  compatible  hard  disks. 

—Tape,  4/8  millimeter. 

— Hardware  should  be  discussed  with  the 
Division  of  Information  Systems  Design 
(DISD)  before  submission. 


D.  Software  Specifications 

—WordPerfect  5.1  (DOS)  or  6.0a  (for 
Windows)  or  Microsoft  Word  6.0. 

— ASQI  text  with  associated  graphic 
format  files  (e.g.,  TIFF  or  equivalent  for  tables 
and  graphics). 

— Text/tabular  format  for  tables  is 
prefiarred. 

E.  Reviewer  Access 

Electronic  submissions  will  be  loaded  into 
the  CDER  LAN  by  DISD.  Electronic 
submissions  will  be  accessible  on  personal 
computer  workstations  by  authorized 
reviewers  via  the  CDER  LAN. 

Dated:  August  23, 1995. 
Williun  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-21452  Filed  8-29-95;  8:45  am) 
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National  InstHutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Public  Uaw  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging,  National  Institute  on  Aging, 
Wednesday.  September  20, 1995,  to  be 
held  at  the  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  Bethesda, 
Maryland.  This  meeting  will  be.  open  to 
the  public  from  8:00  a.m.  to  3:00  p.m. 
for  a  status  report  by  the  Director,  NIA; 
a  report  on  the  Biology  of  Aging 
Program;  a  report  on  the  Working  Group 
on  Program;  and  for  a  discussion  of  the 
NIA  budget,  program  pohcies  and 
issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  the  meeting 
of  the  Coimcil  will  be  closed  to  the 
public  from  3:00  p.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or  j 
commercial  property  such  as  patentable 
material  and  personal  infonnation 
concerning  individuals  associated  with 
the  applications,  the  disclosiu^  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health.  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda.  Maryland  20892  (301/496- 
9322),  will  provide  a  siunmary  of  the 


meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  August  23, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-21485  Filed  8-29-95;  8:45  am] 
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National  Institute  of  Nursing  Research; 
Notice  of  Meetings  of  the  National 
Advisory  Council  for  Nursing  Research 
and  its  Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Coimcil  for 
Nursing  Research,  National  Institute  of 
Nursing  Research,  National  Institutes  of 
Health  and  its  Subcommittee  on 
September  7-6,  1995. 

The  meetings  will  be  open  to  the 
public  as  indicated  below.  Attendance 
will  be  limited  to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  may  be  obtained  from  the 
Executive  Secretary  listed  below. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign  - 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date  of  Meeting:  September  7-8  1995. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  Bethesda, 
MD. 

Open:  September  7, 1:00  p.m.  to  5:30  p.m. 

AJgenda:  NINR  Director's  Report, 
Discussion:  NIH  Office  of  Behavioral  ft  Social 
Sciences  Research,  Report  of  the  Planning 
Subcommittee,  Research  Centers  Program. 
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ppen:  September  8, 8:30  a.m.  to  IIKX)  a.m. 

Atjgenda:  Biennial  Reort  of  the  NACNR, 
Scientific  Report:  Alzheimers  Disease. 

Qosed:  September  8, 11:00  a.m.  to 
adjournment. 

Agenda:  Review,  Discussion  and 
Evaluation  of  Giant  Applications. 

Executive  Secretary:  Dr.  Ernest  Marquez, 
NINR,  NIH,  Building  45,  Room  3AN-12. 
Bethesda,  MD  20892. 

Name  of  Committee:  Planning 
Subcommittee. 

Dote  of  Meeting:  September  7, 1995. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  5B03, 
Bethesda,  MD. 

Open:  8:00  a.m.  to  12:00  p.m. 

Agenda:  Discussion  of  long-term  and 
strategic  planning  and  policy  issues. 

Executhre  Secretary:  Dr.  &nest  Marquez, 
NINR,  NIH,  Building  45,  Room  3AN-12, 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  l>y  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  August  22, 1995. 
Susan  K.  FeUman. 
Committee  Management  Officer,  NIH. 
(FR  Doc  95-21483  Filed  8-29-95;  8:45  am] 

■HJJNO  COOe  4149-01-M 


Dhrlsion  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
'  is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  September  7, 1995. 

Time:  12:00  p.m. 

I^ace:  NIH.Rockledge  II,  Room  5194, 
Telephone  Conference. 

Contact  Person:  Dr.  Keith  Murray, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5194,  Bethesda  MD 
20892,(301)435-1256. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  September  25, 1995. 

rime:  3:00  p.m. 

P/ace:  NIH,  Rockledge  n.  Room  5170, 
Telephone  Conference. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5170,  Bethesda  MD 
20892,  (301)  435-1246. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  10, 1995. 

Time:  8K)0  a.m. 

Place:  Ramada  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Donald  Schneider, 
I  Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  5104,  Bethesda  MD 
20892,(301)435-1165. 

Name  of  SEP:  Multidiadplinaiy  Sciences. 

Date:  October  30-31, 1995. 

Tune:  8:30  a.m. 

Place:  HoUday  Iim,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda  MD 
20892,(301)435-1175. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  6-7, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda  MD 
20892,(301)435-1175. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosiire 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Pro-am  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  24, 1995. 
Margery  G.  Gmbb. 

Senior  Committee  Management  Specialist. 
NIH. 
(FR  Doc  95-21484  Filed  8-29-95;  8:45  am] 

BILUNO  COM  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-020-05-10eO-04:  Q5-201] 

Oregon:  Wild  Horse  Qathering 
Schedule  Meeting  Notice 

AQENCY:  Bureau  of  Land  Management 

(BLM).  DOI. 

ACTION:  Bums  District  Office:  Statewide 

wild  horse  gathering  schedule  public 

meeting. 

SUMMARY:  In  accordance  with  Public 

Law  92-195,  this  notice  sets  forth  the 

public  meeting  date  to  discuss  the  use 

of  helicopters  in  gathering  wild  horses 

and  the  proposed  gathering  schedule  in 

Oregon  for  FY96. 

DATES:  September  14, 1995—2:00  p.m. 

to  3:30  p.m. 

ADDRESSES:  The  meeting  will  take  place 

at  the  BLM  Bums  District  Office  in 

Hines.  Oregon. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Green,  District  Manager, 
Bums  District,  Bureau  of  Land 
Management,  HC  74-12533  Hwy  20 
West,  Hines,  Oregon  97738.  Telephone 
(503) 573-4400. 

SUPPLEMENTARY  INFORMATION:  The  USe  of 
helicopters  to  gather  wild  horses 
throu^out  southeastern  Oregon  in 
FY96  will  be  discussed  along  with  other 
aspects  of  the  program  and  adoption 
process.  Information  conoeming  the 
gathering  of  all  Oregon  wild  horse  herds 
will  be  presented  at  the  meeting.  The 
total  ntunber  of  horses  expected  to  be 
gathered  will  be  between  300  and  500 
depending  cm  the  availability  of  funds 
and  the  capability  of  the  Bums  District 
to  process  and  adopt  out  the  horses 
gathered. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to  - 
notify  the  District  Manager,  Biuns 
District  Office.  HC  74-12533  Hwy  20 
West,  Hines,  Oregon  97738  by 
September  7, 1995.  Written  Statements 
must  be  received  by  this  date. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  within  30  days  following 
the  meeting. 

Dated:  August  21, 1995. 
Michael  T.  Green, 

District  Manager. 

[FR  Doc.  95-21549  Filed  8-29-95;  8:45  am] 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0030),  Washington,  DC  20503. 
telephone  202-395-7340. 

Title:  State  Process  for  Designating 
Areas  Unsuitable  for  Surface  Coal 
Mining  Operations,  30  CFR  Part  764. 

0MB  approval  number:  1029-0030. 
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Abstract:  This  part  establishes  the 
mininnim  requirements  for  designating 
areas  unsuitable  for  all  or  certain  types 
of  s\ir&ce  coal  mining  operations,  llie 
information  will  aid  the  regulatory 
authority  in  the  decision  process  to 
approve  or  disapprove  a  request  to 
designate  an  area  as  unsuitable  for 
surface  coal  mining  or  to  terminate  such 
a  designation.  The  information  will  also 
be  used  to  maintain  a  data  base  and 
inventory  system. 

Bureau  form  number:  None. 

Frequency:  On  occasion. 

Description  of  respondents:  Penaas 
petitioning  to  have  land  designated  as 
unsuitable  for  surface  coal  mining 
operations  or  to  have  such  a  designation 
terminated,  and  State  regulatory 
authorities  who  process  petitions,  and 
compile  and  maintain  a  data  base  and 
inventory  system. 

Estimatea  completion  time:  1,781 
hours. 

Annual  responses:  6. 

Annuo/  burden  hours:  9.105. 

Bureau  clearance  officer:  John  A. 
Trelease  202-208-2817. 

Dated:  July  10, 1995. 
Andnw  F.  DeVito. 

Chief,  Rules  and  LBgislation  Staff. 

IFR  Doc.  95-21481  Filed  a-29-95:  8:45  am] 

MJJNQ  OOOe  4S10-OS-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwortc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0024).  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Procedures  and  Criteria  for 
Approval  or  Disapproval  of  State 
Program  Submissions  30  CFR  732. 

OmB  approval  number:  1029-0024. 

Abstract:  This  part  estabUshes  the 
procedures  and  criteria  for  approval  and 
disapproval  of  State  program 
submissions.  Section  732.16  requires 
the  State  to  establish  a  system  of 
reporting  to  the  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM) 
information  collected  by  the  State,  and 


section  732.17  requires  notification  to 
be  made  of  any  significant  changes  to 
the  State  program. 

Bureau  form  number:  None. 

Frequency:  Quarterly  and  on 
occasion. 

Description  of  Respondents:  State 
Regulatory  Authorities. 

Estimated  completion  time:  9  hours. 

Annual  Responses:  120. 

Aimual  Burden  Hours:  1 ,080. 

Bureau  Clearance  Officer:  John  A. 
Trelease,  202-208-2617. 

Dated:  July  10, 1995. 
Andrew  F.  DeVito, 
Chief.  Rules  and  Legislation  Staff. 
(FR  Doc  95-21482  Filed  8-29-95:  8:45  am] 
MIMQ  COOC  <310  M  M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv— Hgetlon  No.  337-T A-377] 

Certain  Microproceeeora  Having 
Alignment  Checidng  and  Producta 
Containing  Same;  Notice  of 
inveatlgadon 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
24, 1995,  imder  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
133^,  on  behalf  of  Intel  Corporation, 
2200  Mission  College  Boulevard,  Santa 
Clara,  California  95052-8119.  A  letter 
supplementing  the  complaint  was  filed 
on  Atigust  11, 1995.  The  complaint,  as 
supplemraited,  alleges  a  violation  of 
section  337  based  on  the  importation 
into  the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  microprocessws  having 
alignment  checking  and  products 
containing  same  by  reason  of 
infringement  of  claims  8  and  9  of  U.S. 
Letters  Patent  5,201,043.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  as  reqiiired 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 


Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Thomas  L.  Jarvis,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2568. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.10. 
SCOPE  OF  mVESTIQATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
August  22, 1995,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  imp<»tation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  ceriain  microprocessors 
having  alignment  checking  or  products 
containing  same  by  reason  of  cdleged 
infiingement  of  claims  8  or  9  of  U.S. 
Letters  Patent  5,201,043,  and  whether 
there  exists  an  industry  in  the  United 
States  as  reqiiired  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  i»— Intel 
Corporation,  2200  Mission  College 
Boulevard,  Santa  Clara.  California 
95052-8119. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Eurone  (HK)  Company  Limited,  Rm 

1416  Fotan  Industrial  Centre,  26-28 
Au  Pui  Wan  St.,  Fotan,  Sha  Tin,  New 
Territory,  Hong  Kong 
Eurone  L  A,  Incorporated,  2654  Duriee 
Avenue,  El  Monte.  California  91732. 

(c)  Thomas  L.  Jarvis.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Room  401J,  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 
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Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  vdth  §  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
§§  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  19  CFR  201.16(d) 
and  210.13(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  imless  good  cause 
therefor  is  shown." 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  August  24, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koelmke, 
Secretary. 
[PR  Doc.  95-21528  Filed  8-29-95;  8:45  am] 

aiUMQ  C006  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[FifMnee  Docket  No.  32736] 

Norfollc  and  Western  Railway 
Company— Purchaee  and  Operation 
Exemptiorv— Consolidated  Rail 
Corporation  Between  Fort  Wayne  and 
Warsaw.  IN 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  Norfolk  and 
Western  Railway  Company  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343-45  to  purchase  and  operate  three 
tine  segments  totaling  approximately 
50.15  miles  of  track  owned  by 
Consolidated  Rail  Corporation  between 
Fort  Wayne  and  Warsaw  in  Allen, 
Whitley,  and  Kosciusko  Counties,  IN. 
The  line  segments  consist  of:  (1) 


Conrail's  main  line  track  between 
milepost  319.2  at  Fort  Wayne  and 
milepost  363.0  at  Warsaw;  (2)  the  GR&I 
industrial  track  between  milepost  93.3 
and  milepost  97.8  in  Fort  Wayne;  and 
(3)  the  Fourth  Street  industrial  track 
between  milepost  -0.9  and  milepost 
0.95  in  Fort  Wayne. 

DATES:  This  exemption  is  effective  on 
September  14, 1995.  Petitions  for  stay 
must  be  filed  by  September  6, 1995  and 
petitions  to  reopen  must  be  filed  by 
September  19, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32736  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423;  and  (2)  Robert  S.  Natalini, 
Consolidated  Rail  Corporation,  Two 
Commerce  Square-16A,  2001  Market 
Street,  Philadelphia,  PA  19101-1416, 
and  Robert  J.  Cooney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk  VA  23510-2191. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATKW: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  E>ynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721 1 

Decided:  August  16, 1995. 

By  the  Commission,  Chaiiman  Morgan, 
Vice  Chairman  Owen,  and  CommisCioners 
Simmons  and  McDonald. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc.  95-21509  Filed  8-29-95;  8:45  am] 

BKUNQ  COOC  7035-01-^ 


DEPARTMENT  OF  JUSTICE 
information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
groupyed  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  titie  of  the  form/collection; 


(2)  The  agency  form  nxmiber,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  numher  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
appUes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewOT,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  PoUcy  StafE/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  IX:  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Victims  of  Crime  Act,  Crime 
Victims  Assistance  Grant  Program, 
Subgrant  Award  Report. 

(2)  Form  7390-2A.  Office  of  Justice 
Programs.  United  States  Department  of 
Justice. 

(3)  Primary:  State.  Local  or  Tribal 
Government.  Other:  None.  The 
information  requested  is  necessary  to 
ensure  compliance  with  statutory 
criteria  which  allows  the  Director  of  the 
Office  of  Victims  of  Crime  to  collect 
performance  data  from  recipients  of 
VOCA  victim  assistance  grant  funds. 
The  affected  public  includes  up  to  57    • 
states  and  territories  administering  the 
crime  victims  assistance  provisions  of 
the  Victims  of  Crime  Act. 

(4)  57  annual  respondents  will 
provide  2,520  annual  responses. 

(5)  360  annual  burden  nours. 

(6)  Not  appUcable  under  section 
3504(h)  of  Public  Law  96-511.  PubUc 
comment  on  this  item  is  encouraged. 
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Dated:  August  24. 1995. 
Robert  B.  Brigga. 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-21489  Filed  8-29-95;  8:45  am] 
BNUNQ  COM  44ie-1»-M 


Infonnation  Collectlona  Under  Revtaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  infonnation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  tlie  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
biuden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Departmrat 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afhirs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530, 

New  Collection 

(1)  COPS  Community  Policing  to 
Coihbat  Domestic  Violence  Initiative 
Application  ("COPS/DV  Initiative" 
Application). 

(2)  Form  COPS  014/01.  Community 
Oriented  Policing  Services,  United 
States  Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Government.  Other:  None.  The  COPS/ 
DV  Initiative  Application  will 
determine  eligibility  of  law  enforcement 
agencies  to  receive  federal  funding  for 


one-year  grants  to  support  projects 
dedicated  to  using  innovated 
community  policing  strategies  to  combat 
domestic  violence.  Applicants  will 
partner  with  community  services 
organizations  or  victims'  advocates 
entities  to  implement. 

(4)  800  annual  respondents  8.0  hours 
per  response. 

(5)  6400  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  24, 1995. 
Robert  B.  Briggs. 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-21488  Filed  8-29-95;  8:45  am] 
iHJJNQ  COOe  4410-t1-ll 


Drug  Enforcemant  Adminiatration 

Manufaeturar  of  Controllad 
Subatancaa;  NoUca  of  Ragiatratlon 

By  Notice  dated  July  5, 1995,  and 
published  in  the  Fedoral  Register  on 
July  13. 1995.  (60  FR  36164).  Applied 
Science  Labs.  Division  of  Alltech 
Associates.  Inc..  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methcattiinone  (1237)  

N-Ettiylamphetarnine  (1475)  

N,N-Dimethytemphetamine  (1480) 

4-MettTy1aminorex  (cis  isomer)  (1590)  

Lysergic  acid  diethylamide  (7315)  

Mescaline  (7381) 

3,4-Melhylenedioxyamphetamine  (7400) 

N-Hydroxy-3,4-methylenedioxyamphetamine  (7402) 

3,4-Methylef>edioxy-N-e1hyteniphetamine  (7404)  

3,4-Me*iy1enedtoxymethamphetamine  (7405) 

N-Ethyt-l-phenyteydohexylamine  (7455) 

1-(1-Pheny«cyclohexy1)pyrrolidln6  (7458)  

H1-(2-Thienyt)cyctohexy1]piperidtne  (7470) 

OJhydrorr»rphine  (9145) , 

Normorphine  (9313)  

l-Pheny»cyctohexytanilne  (7460)  ...„ 

Phencyclidirie  (7471 ) 

Phenyiacetone  (8501)  

l-Piperklinocyctohexanecartxxittrfle  (8603) 

Cocairw  (9041) 

Codeine  (9050) „ 

Dihydrocodeine  (9120) 

Benzoytecgor^ne  (9180) 

Morphine  (9300)  

Oxynx>rphone  (9652)  


Schedule 


No  comments  or  objection  have  been 
received.  Therefore,  pursuant  to  Section 


303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 


Title  21,  Code  of  Federal  Regvilations, 
Section  1301.54(e).  the  Deputy  Assistant 
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Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  August  21, 1995. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  95-21456  FUed  8-29-95;  8:45  am] 
BILUNa  COOE  4410-Oe-M 


Importer  of  Controllad  Subatancaa; 
Notice  of  Ragiatratlon 

By  Notice  dated  July  5. 1995,  and 
published  in  the  Fednul  Register  on 
July  13.  1995.  (60  FR  36164).  Applied 
Science  Labs.  Division  of  Alltech 
Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Heroin  (9200)  

Morphine  (9300) 


Schediie 


II 


No  comments  or  objections  have  been 
received.  Therefore,  piu-suant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  August  21, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-21457  Filed  8-29-95;  8:45  am] 

BHJJNG  CODE  4410-Oe-M 


Manufacturer  of  Controllad 
Subatancaa;  Notice  of  Application 

Pvirsuant  to  Section  1301.43(a)  of  TiUe 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  July  12, 
1995,  Cambridge  Isotope  Lab,  50 
Frontage  Road,  Andover,  Massachusetts 
01810,  made  application  to  the  Drug 
Enforcement  Administration  PEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Codeine  (9050)  

It 

Methadone  (9250) 

Morphine  (9300) 

11 
11 

The  firm  plans  to  manufticture  the 
controlled  substances  for  isotope 
labeled  standards  for  drug  analysis. 

Any  other  such  applicant  ana  any 
person  who  is  presenUy  registered  with 
DEA  to  manufactiu^  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drue  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  30. 1995. 

Dated:  August  21, 1995. 
Gene  R.  Haisl^, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  95-21458  Filed  8-29-95;  8:45  am] 

BILUNQ  CODE  4410-0»-ll 


Manufacturer  of  Controllad 
Subatancaa;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  TiUe 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  July  17, 
1995,  Celgene  Corporation,  7  Powder 
Horn  Drive,  Warren,  New  Jersey  07059. 
made  application  to  the  Drug 
Enforcement  Administration  PEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Raster 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  30. 1995. 

Dated:  August  21, 1995. 
Gene  R.  Haiilip. 

Deputy  Assistant  Administrator,  Office  of 

DIvmsion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  95-2145  Filed  8-29-95;  8:45  am] 

BILUNQ  CODE  4410-OS-M 


Drug 

Schedule 

2,5-DimethoxyafTiphetamine 

(rj96). 
ArT^hetamine(IIOO)  

1 
11 

Drug 


Cocaine  (9041) 


Schedule 


The  firm  plans  to  manufacturer  small 
quantities  of  2,5- 
Dimethoxyamphetamine  using 
biocatalysis  to  develop,  manufacture 
and  sell  high  value  added  compounds  to 
pharmaceutical  and  agrochemical 
industries  and  Amphetamine  for 
distribution  of  the  bulk  active  substance 
to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufocturer  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 


Federal  Bureau  of  Invaatigation 

DNA  Adviaory  Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  will  meet  on  September 
20. 1995.  from  9  a.m.  until  5  p.m.  at  The 
Rockefeller  University,  Abby  Aldrich 
Rockefeller  Hall,  Cohn  Library,  1230 
York  Avenue,  New  York.  NY  10021.  All 
attendees  will  be  admitted  only  after 
displajring  personal  identification 
which  bears  a  photograph  of  the 
attendee. 

The  DAB'S  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occiirrence  of  DNA  profiles 
calculated  from  pertinent  population 
database(s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency    ' 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
from  the  first  two  meetings;  revised 
scope  of  authority  for  the  DAB;  a 
discussion  of  revisions  to  draft  DAB  by- 
laws; a  review  of  the  National  Institute 
of  Justice's  (NIJ)  DNA  proficiency 
testing  solicitation;  an  update  on  current 
forensic  DNA  technology;  an  overview 
of  the  FBI's  Combined  DNA  Index     '' 
System  (CODIS);  and  a  review  of  draft 
DNA  testing  standards  based  on  ciurent 
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guidelines  issued  by  the  technical 
working  group  on  DNA  analysis 
methods. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty-four  hours 
before  the  DAB  meets.  The  notification 
must  include  the  requestor's  name, 
organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB's  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  member  of  the  public  may  file  a 
written  statement  for  the  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-written  on  8*/i" 
X 11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
clip  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name,  Organizational  AffiUation, 
Address,  and  Telephone  number  of  the 
authors).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
circimistance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE,  Dr.  Randall  S.  Murch,  Chief, 
Scientific  Analysis  Section,  Laboratory 
Division,  Tenth  Street  Northwest. 
Washington.  DC  20535,  (202)  324-4416, 
FAX  (202)  324-1462. 

Dated:  August  23, 1995. 
RaiMUUS.Kfuich. 

Chief,  Scientific  Analysis  Section.  Federal 

Bureau  of  Investigation. 

[FR  Doc.  95-21444  Filed  8-29-95;  8:45  am) 

MJJNO  CODE  4410-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-06)] 

NASA  Advisory  Council  (NAC). 
Minority  BusineM  Resource  Advisory 
Committee  (MBRAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  September  27, 1995,  9  a.m.  to  4 
p.m. 

ADDRESSES:  NASA  Headquarters.  Room 

9H40,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ralph  C.  Thomas,  lU,  Office  of  Small 

and  Disadvantaged  Business  Utilization, 

National  Aeronautics  and  Space 

AdministraticHi,  Room  gK70,  300  E 

Street  SW.,  Washington,  DC  20546, 

(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

—Call  to  Order 

— Reading  of  Minutes 

—Update  on  NASA  SDB  Program 

— Overview  of  proposed  Space  Shuttle 

contract  consolidations 
— ^Public  Comment 

— Proposed  MBRAC  Recommendations 
— Subcommittee  Reports 
— New  Business 
— ^Adjourn 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  24, 1995. 
Danalee  Green, 

Chief  Management  Controls  Office. 

[PR  Doc.  95-21506  Filed  8-29-95;  8:45  am] 

BKUNQ  COM  TS10-ei-« 

[Notioe  (9S-0e0)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Alan  Neuman  Productions,  Inc.,  of 
Los  Angeles,  California,  has  requested 
an  exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  Application  No.  08/298,  699, 
NASA  Case  No.  MSC-22,360-1  entitled 
"Absorbent  Pads  for  Containment, 
Neutralization  and  Clean-Up  of  Spills 
Containing  Chemically  Reactive 
Agents,"  which  was  filed  on  August  31, 
1994,  by  the  United  States  of  America 
as  represented  by  the  Administrator  of 


the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Hardie  R.  Barr,  Patent 
Attorney,  NASA  Johnson  Space  Center. 

DATES:  Responses  to  this  Notice  must  be 
received  by  October  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Hardie  R.  Barr,  NASA  Johnson  Space 
Center,  Mail  Code  HA,  Houston,  TX 
77058;  telephone  number  (713)  483- 
1003. 

Dated:  August  22, 1995. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  95-21507  Filed  8-29-95;  8:45  am] 
BUJJNQ  CODE  7S10-01-M 


[Notice  (95-079)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  noUce 
that  LinCom  Corporation  of  Houston, 
Texas,  has  requested  a  partially 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,311.422,  entitled  "General 
Purpose  Architecture  for  Intelligent 
Computer  Aided  Training."  This  patent 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
Hardie  R.  Barr,  Patent  Attorney,  NASA 
Johnson  Space  Center. 

DATES:  Responses  to  this  Notice  must  be 
received  by  October  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Hardie  R.  Barr,  NASA  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058;  telephone  number  (713)  483- 
1003. 

Dated:  August  22, 1995. 
Edward  A.  Frankle, 
Ge7iera7  Counsel. 

[FR  Doc.  95-21508  Filed  8-29-95;  8:45  am] 
BUJJNQ  CODE  7810-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nee.  50-498  and  50-496] 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  Sf  Austin,  Texas;  South 
Texas  Project,  Units  1  and  2; 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  Commission's  regulations  at  10 
CFR  Part  50,  Appendix  J  to  Houston 
Lighting  &  Power  Company  (HL&P) 
acting  on  behalf  of  itself  and  for  the  City 
Piiblic  Service  Board  of  San  Antonio 
(CPS),  Central  Power  and  Light 
Company  (CPL),  and  City  of  Austin, 
Texas  (COA)  (the  licensees),  for 
operation  of  the  South  Texas  Project, 
Units  1  and  2,  located  in  Matagorda 
Coxmty,  Texas. 

EiiTiroiimental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  of 
Section  III.D.3  of  Appendix  J  to  10  CFR 
Part  50,  which  requires  that  Type  C  tests 
shall  be  performed  diuing  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  This 
exemption  would  allow  the  licensee  to 
perform  the  required  Type  C  tests  while 
the  plant  is  at  power. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  May  25, 1995. 

The  Need  for  the  Proposed  Action 

Section  III.D.3  of  Appendix  J  to  10 
CFR  Part  50  states  that  Type  C  tests 
shall  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  However, 
the  licensee  states  that  diuing 
shutdown,  resources  are  at  a  premium. 
The  licensee,  therefore,  desires  the 
option  to  perform  Type  C  testing  at 
times  other  than  during  shutdown.  The 
proposed  exemption  would  allow  the 
option  to  perform  Type  C  testing  at 
power.  Minimal  safety  benefit  would  be 
realized  by  only  performing  the  Type  C 
tests  during  each  reactor  shutdown  for 
refueling  because  the  conditions  of  the 
testing  are  the  same  regardless  of  when 
it  is  performed.  Without  this  exemption, 
the  licensee  would  not  be  allowed  to 
reduce  an  unintentional  regulatory 
burden  that  has  minimal  impact  on 
safety. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expected  containment 
leakage,  and  that  containment  integrity 
would  thus  be  maintained. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposiure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
South  Texas  Project,  Units  1  and  2," 
dated  August  1988. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  5, 1995,  the  staff  consulted  with 
the  Texas  State  official,  Arthur  C.  Tate 
of  the  Bureau  of  Radiation  Control, 
Texas  Department  of  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 


that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  25, 1995,  which  is  available 
for  public  inspection  at  the 
Commission's  PubUc  Docximent  Room,    ■ 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  TX  77488. 

Dated  at  RockviUe,  Maryland,  this  23rd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexioii, 
Project  Manager,  Project  Directorate  IV-l , 
Division  of  Reactor  Projects,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  95-21495  Filed  8-29-95;  8:45  am) 

MUJNQ  CODE  7SM-01-P 


Nuclear  Safety  Research  Review 
Committee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  September  25-26. 1995.  The 
location  of  the  meeting  will  be  in  Room 
T-2B3,  Two  White  Flint  North  (TWFN) 
Building,  11545  RockviUe  Pike, 
RockviUe,  MD. 

The  meeting  wiU  he  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  will  be  open  to  public 
attendance.  The  NSRRC  provides  advice 
to  the  Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overaU  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purposes  of  this  meeting  are  (a)  to 
review  the  NRC's  current  safety  research 
program  plans  and  priorities  based  on 
user  needs;  (b)  to  discuss  the  nature  and 
role  of  regulatory  safety  research  in 
support  of  NRC  regulatory    ' 
responsibiUty;  and  (c)  to  discuss  the 
NSRRC  role  in  items  (a)  and  (b). 

The  planned  schedule  is: 

Monday,  September  25 

9:30-9:45  Introductory  remarks 
9:45-12:00  Nature  and  role  of  NRC 

research 
1:15-5:30  Continued  discussion  on  the 

nature  and  role  of  NRC  research 
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Tuesday,  September  26 

8:30-12:00  Role  and  functions  of  the 

NSRRC 
1:15-3:30  Continued  discussion  on  the 

role  and  functions  of  the  NSRRC 
3:30-4:30  Plans  for  subsequent  meetings 

Participants  in  parts  of  the  discussion 
will  include  NRC  staff  as  necessary. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 
in  the  NRC's  Public  Document  Room  in 
Washington.  DC. 

Any  inquiries  regarding  this  notice, 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  the  filing 
or  written  statements,  requests  to  speak 
at  the  meeting,  or  for  the  transcript,  may 
be  made  to  the  Designated  Federal 
Officer,  Dr.  Jose  Luis  M.  Cortez 
(telephone:  301-415-6596),  between 
8:15  am  and  5:00  pm. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  August,  1995. 

For  the  Nuclear  Regidatoiy  Conunission. 
Andrew  L.  Bates, 

Federal  Advisory  Committee  Management 
Officer. 

[FR  Doc  9S-21492  Filed  &-29-95:  8:45  am] 

BILUNQ  COM  79M>-ei-M 

[Docket  Nos.  50-387  and  50-388] 

Pwftnsytvania  Povver  and  Light 
Company;  Correction 

The  March  29, 1995.  Federal  Register 
contained  a  "Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing."  for  the  Susquehanna  Steam 
Electric  Station.  This  notice  corrects  the 
notice  published  in  the  Federal  Register 
on  March  29, 1995,  (60  FR  16192).  The 
second  sentence  of  the  description 
section  should  read  as  follows: 
Specifically,  for  the  refueling  floor 
exhaust  duct  and  wall  exhaust  duct 
radiation  monitors,  the  proposed  change 
would  modify  the  applicable 
operational  condition  during  specific 
control  rod  testing  evolutions  which  are 
core  alterations  and  would  indicate  that 
the  operability  requirement  change  does 
not  apply  during  shutdown  margin 
demonstrations. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  August  1995. 


For  the  Nuclear  Regulatory  Commission. 

Leonard  N.  Olshan, 

Acting  Director,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — l/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-21493  Filed  8-29-95;  8:45  ami 

BILUNO  COOE  7S«M>1-P 

Biweekly  Notice 

Applicatioiis  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Conunission  or  NRC  sta^  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Conunission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  he  issued  from  August  4, 
1995,  through  August  18, 1995.  The  last 
biweekly  notice  was  published  on 
August  16. 1995  (60  FR  42597). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  SigBdficant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  uiftil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  p^od,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  September  29, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti«et,  NW., 


Federal  Register  /  Vol.  60.  No.  168  /  Wednesday,  August  30,  1995  /  Notices  45173 


Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  tin  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Tlie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
following  factors:  (1)  the  nattue  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e%ct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commissicm,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Prefect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Ptiblic  Doaunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Noe.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendments  request:  August 
3, 1995 

Description  of  amendments  request: 
The  proposed  amendment  changes 
would  add  the  analytical  method 
supplement  entitied  "Fuel  Rod 
Maximiun  Allowable  Gas  Pressure," 
CEN-372-P-A,  dated  May  1990.  and  its 
associated  Nuclear  RegiUatory 
Commission  Safety  Evaluation  Report, 
dated  April  10,  1990,  to  the  list  of 
analytical  methods  in  TS  6.9.1.10  used 
to  determine  the  PVNGS  core  operating 
limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
The  proposed  change  adds  an  NRC  approved 
methodology  and  its  associated  Safety 
Evaluation  Report  (SER),  to  the  list  of 
analytical  methods  used  to  determine  the 
core  operating  limits.  The  use  of  this 
methodology  ensures  that  the  consequences 
of  an  accident  remain  within  the  limits 
established  by  existing  analyses.  They  do  not 
alter  any  of  the  assumptions  or  bounding 
conditions  currently  in  the  UFSAR. 

The  U3C6  ECCS  performance  analysis 
included  the  analysis  of  the  impact  of  the 
maximvim  calculated  fuel  rod  gas  pressures 
on  the  timing  of  cladding  rupture  and  on  the 
peak  cladding  temperature.  This  analysis 
concluded  that  the  peak  cladding 
temperature  for  Cycle  6  remained  below  that 
of  the  analysis  of  record  and  that  the  peak 
cladding  temperature  continued  to  occur  at 
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low  bumup,  specifically  the  bumup 
corresponding  to  the  maximum  initial  fuel 
stored  energy. 

In  addition  to  the  LOCA  analysis  a  ONB 
propagation  analysis  was  performed  to 
demonstrate  that  DNB  propagation  does  not 
occur  during  postulated  accidents  that 
experience  DNB  when  pressure  in  a  fuel  pin 
is  higher  than  the  system  pressure.  This 
analysis  was  performed  using  the  fuel  rod 
strain  model  described  in  C^-372-P-A. 

Based  on  these  analyses,  there  is  no 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
Accordingly,  no  new  foilure  modes  have 
been  defined  for  any  plant  system  or 
comf)onent  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  change.  The  intent  of 
the  proposed  change  is  to  utilize  a  new 
analytical  method  to  ensure  that  the 
consequences  of  any  equipment  malfunction 
remain  within  the  limits  of  existing  analyses 
resulting  in  no  impact  on  radiological 
consequences. 

The  impact  of  the  maximum  fuel  rod  gas 
pressures  calculated  for  U3C6  was  evaluated 
as  part  of  the  Cycle  6  ECCS  performance 
analysis.  Except  for  the  highest  bumup 
analyzed,  the  time  of  cladding  rupture 
decreased  as  the  initial  fuel  rod  gas  pressure 
increased  with  bumup.  However,  the  peak 
cladding  temperature  occurred  at  the  bumup 
with  the  maximum  initial  fuel  stored  energy. 
The  analysis  also  determined  that  the  ECCS 
performance  analysis  for  U3C6  is  bounded  by 
that  of  the  reference  cycle  analysis. 

An  evaluation  was  conducted  to  ensure 
that  fuel  would  not  experience  DNB 
propagation  when  the  pressure  in  a  fiiel  pin 
is  higher  than  the  system  pressxire.  DNB  was 
shown  not  to  propagate  by  demonstrating 
that  the  degree  of  cladding  deformation  is  no 
more  than  the  limit  defined  by  the  fuel  rod 
maximum  pressure  Topical  Report  (CEN-372- 
P-A). 

Therefore,  it  can  be  concluded  that  the 
proposed  change  to  Section  6.9.1.10  does  not 
create  the  possibility  of  a  new  or  diffisrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
8  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  adds  an  NRC 
approved  Topical  Report  (methodology)  and 
its  associated  SER,  to  the  list  of  analytical 
methods  used  to  determine  core  operating 
limits.  The  use  of  the  new  methodology 
ensures  that  safety  margins  are  maintained 
within  the  results  of  existing  calculations. 
Since  the  core  opwrating  limits  will  continue 
to  be  established  by  an  NRC  approved 
methodology  and  will  provide  adequate  core 
protection,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Analyses  were  conducted  to  determine  the 
impact  of  higher  fuel  rod  pressure  on  ECCS 


performance  and  DNB  propagation.  The 
results  of  the  analyses  show  that  the  effects 
of  higher  fuel  rod  pressure  are  bounded  by 
previous  results. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.g2(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration.  Local  PubUc  Docimient 
Room  location:  Phoenix  Public  Library, 
1221  N.  Central  Avenue,  Phoenix, 
Arizona  85004 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999 

NRC  Project  Director  William  H. 
Bateman 

Baltimore  Gas  and  Electric  Company, 
Docket  Noe.  50-317  and  50-318,  Calvert 
Cli£b  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  July  13, 
1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2,  Techniqal 
Specifications  (TSs)  Section  5.2.1,  "Fuel 
Assemblies."  TTie  current  TSs  only 
allow  fuel  that  is  clad  with,  either 
zircaloy  or  2^IRL0.  The  proposed  change 
would  allow  the  use  of  cladding 
material  other  than  zircaloy  or  ZIRLO 
with  an  approved  exemption.  Thus,  the 
proposed  change  will  eliminate  the 
need  for  future  amendments  to  allow 
the  use  of  different  cladding  material  for 
which  the  Commission  has  issued  an 
exemption. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Calvert  Cliffs  Technical  Specification  5.2.1, 
Fuel  Assemblies,  states  that  fuel  rods  are  clad 
with  either  zircaloy  or  ZIRLO.  This  reflects 
the  requirements  of  10  CFR  50.44,  50.46,  and 
10  CFR  (Part]  50.  Appendix  K,  which  also 
restrict  fuel  rod  cladding  materials  to  zircaloy 
or  ZIRLO.  Baltimore  Gas  and  Electric 
Company  proposes  to  insert  fuel  assemblies 
into  Calvert  Cliffs  Unit  1  which  have  some 
fuel  rods  clad  in  zirconium  alloys  that  do  not 
meet  the  definition  of  zircaloy  or  ZIRLO  for 
testing  purposes  and  has  applied  for  an 
exemption  to  the  regulations  to  allow  that 
change.  The  proposed  change  to  the  Calvert 
Qiffs  Technical  Specifications  will  allow  the 
use  of  cladding  materials  that  are  not  zircaloy 


or  ZIRLO  with  an  approved  exemption  in 
accordance  with  10  CFR  50.12. 

The  proposed  change  to  the  Unit  1  and 
Unit  2  Technical  Specifications  will  allow 
the  use  of  fuel  rod  cladding  materials  other 
than  zircaloy  or  ZIRLO  as  long  as  those 
materials  have  been  approved  by  an 
exemption  to  the  regulations.  To  obtain 
approval  of  new  cladding  materials.  10  CFR 
50.12  requires  that  the  applicant  show  that 
the  proposed  exemptiOb  is  authorized  by 
law,  is  consistent  with  the  common  defense 
and  seciirity,  will  not  present  an  undue  risk 
to  the  public  health  and  safety:  and  is 
accompanied  by  special  circiunstances. 

Under  the  proposed  change,  any  fuel  rod 
cladding  materials  that  are  not  zircaloy  or 
ZIRLO  must  still  be  approved  by  the  Nuclear 
Regulatory  Commission  (NRC)  prior  to  use 
under  10  CFR  50.12.  This  change  to  the 
Technical  Specifications  allows  the  NRC  to 
approve  the  use  of  cladding  materials  that  are 
not  either  zircaloy  or  ZIRLO  under  10  CFR 
50.12  and  not  require  an  additional  approval 
under  10  CFR  50.90.  As  such,  the  proposed 
change  eliminates  a  duplicative  regulatory 
requirement  and  would  have  no  effect  on  the 
probability  or  consequences  of  an  accident. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  eliminates  a 
duplicated  approval  requirement  and  would 
have  no  effect  on  the  possibility  of  a  new  or 
different  type  of  accident.  The  proposed 
change  to  the  Technical  Specifications  would 
allow  the  NRC  to  approve  the  use  of  fuel  rod 
cladding  materials  that  are  not  either  zircaloy 
or  ZIRLO  under  10  CFR  50.12  and  not  require 
an  additional  approval  under  10  CFR  50.90. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  eliminates  a 
duplicated  approval  requirement  and  will 
have  no  effect  on  the  margin  of  safety.  The 
proposed  change  to  the  Technical 
Specifications  would  allow  the  NRC  to 
approve  the  use  of  fiiel  rod  cladding 
materials  that  are  not  either  zircaloy  or 
ZIRLO  under  10  CFR  50.12,  and  not  require 
an  additional  approval  imder  10  CFR  50.90. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
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Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Units  1  and  2, 
Will  County,  Illinois  Docket  Nos.  STN 
50-454  and  STN  50-455,  Byron  Station, 
Units  1  and  2,  Ogle  County,  Illinois 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,Unit8  2 
and  3,  Grundy  County,  Illinois  Docket 
Nob.  50-373  and  50-374,  LaSalle  County 
Station,  Units  1  and  2,  LaSalle  County, 
Illinois  Docket  Nos.  50-254  and  50-265, 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  Rock  Island  County, 
niinois  Docket  Nos.  50*295  and  50-304, 
Zion  Nuclear  Power  Station,  Units  1 
and  2,  Lake  County,  Illinois 

Date  of  application  for  amendment 
requests:  April  24, 1995 

Description  of  amendment  reque^: 
The  licensee  proposes  to  amend  Section 
6  of  the  Technical  Specifications  of  all 
ComEd  stations  to  make  tha  following 
changes:  (1)  delete  the  "Review, 
Investigative  and  Audit  Functions" 
sections,  in  their  entirety,  and  relocate 
these  requirements  to  appropriate 
sections  of  the  ComEd  Quality 
Assurance  Topical  Report,  {2i  change 
titles  to  reflect  the  reorganization  of 
ComEd's  Nuclear  Operations  Division, 
and  (3)  miscellaneous  administrative 
and  editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(1)  The  proposed  relocation  of  the 
"Review,  Investigative  and  Audit  Functions" 
sections  of  Technical  Specifications  to  the 
QA  Topical  Report  does  not  affect  any 
accident  initiators  or  precursors,  and  does 
not  change  or  alter  the  design  assumptions 
for  the  systems  and  components  used  to 
mitigate  the  consequences  of  an  accident 

The  relocation  of  these  sections  is 
consistent  with  the  recommended  changes 
specified  in  the  October  25, 1993  letter  from 
W.  T.  Russell  (USNRC)  to  the  Chairpersons 
of  the  Owner  Groups'  Technical 
Specifications  Committees,  entitled, 
"Content  of  Standard  Technical 
Specifications,  Section  5.0,  Administrative 
Controls". 

Relocating  these  requirements  to  the  QA 
Topical  Report  will  continue  to  ensure  that 
proposed  future  changes  to  these 
requirements  will  receive  proper  regulatory 
oversight.  NRC  review  of  the  Quality 


Assurance  Program  is  governed  by 
10CFR50.54.  10CFR50.54(a)(3)  states: 
"Changes  to  the  quality  assurance  program 
description  that  do  not  reduce  the 
conunitments  must  be  submitted  to  the  NRC 
in  accordance  with  the  requirements  of 
50.71.  Changes  to  the  quality  assurance 
program  description  that  do  reduce  the 
commitments  must  be  submitted  to  NRC  and 
receive  NRC  approval  prior  to 
implementation. ..."  Based  on  these 
10CFR50.54  requirements,  appropriate 
licensee  and  regulatory  control  of  the 
requirements  in  the  subiect  relocated 
Technical  Specification  sections  will  be 
maintained. 

(2)  The  proposed  title  and  organizational 
changes  to  S«:Uon  6  of  Technical 
Specifications  do  not  affiect  any  accident 
initiators  or  precursors  and  do  not  change  cm' 
alter  the  design  assumptions  for  the  systems 
or  compK)nents  used  to  mitigate  the 
consequences  of  an  accident. 

Conunonwealtk  Edison's  organizational 
changes  allow  for  increased  senior 
management  attention  and  oversight  of 
station  activities.  Position  titles  and 
associated  responsibilities  have  changed  to 
increase  the  company's  efficiency  in  the 
management  of  its  nuclear  stations.  These 
administrative  changes  do  not  reduce  any 
requirements  or  conunitments.  The  proposed 
changes  enhance  the  administraUve  controls 
necessary  to  ensure  safe  plant  operation. 

(3)  Other  proposed  administrative/editorial 
changes  simply  make  corrections  or  provide 
needed  clarification  prompted  by  the 
reorganization.  These  changes  provide 
consistency  with  station  procedures, 
programs,  other  Technical  Specifications, 
and  Standard  Technical  Specifications.  They 
are  administrative  in  nature  and  do  not 
impact  any  accident  previously  evaluated  in 
the  UFSAR 

In  conclusion,  none  of  the  proposed 
changes  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(1)  The  proposed  relocation  of  the 
"Review,  Investigative  and  Audit  Functions" 
sections  of  Technical  Specifications  to  the 
QA  Topical  Report  does  not  affect  the  design 
or  op>eration  of  any  system,  structure,  or 
component  in  the  plant.  There  are  no 
changes  to  parameters  governing  plant 
op>eration  and  no  new  or  different  type  of 
equipment  will  be  installed  that  could  give 
rise  to  a  new  or  different  kind  of  accident 
that  was  previously  evaluated. 

The  proposed  changes  are  considered  to  be 
administrative  or  programmatic  in  nature  and 
do  not  affect  equipment  or  components  that 
could  initiate  an  accident.  All  administrative 
commitments  being  relocated  to  the  QA 
Topical  Report  will  continue  to  receive 
appropriate  regulatory  oversight  pursuant  to 
10CFR50.54. 

(2)  The  proposed  title  and  organizaUon 
changes  do  not  a%ct  the  design  or  operation 
of  any  system,  structure,  or  component  in  the 
plant.  There  are  no  changes  to  parameters 
governing  plant  operation;  no  new  or 


different  t)'pe  of  equipment  will  be  installed. 
The  proposed  changes  are  considered  to  be 
administrative  changes  that  will  enhance  the 
performance  of  organizations  resf>onsible  for 
the  safe  operation  of  the  plant  to  respond  to 
plant  transients  or  emergencies.  All 
responsibilities  described  in  Technical 
SpecificaUons  for  management  activities  will 
continue  to  be  performed  by  qualified 
individuals. 

(3)  All  other  proposed  changes  are 
administrative  in  nature  and  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

In  conclusion,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

(1)  The  proposed  changes  are 
administrative  or  programmatic  in  nature  and 
do  not  affect  the  margin  of  safety  for  any 
safety  parameters  and  setpoints  addressed  in. 
Technical  Specifications.  The  assumptions, 
initial  conditions  and  methodologies  used  in 
the  accident  analyses  remain  unchanged, 
therefore,  accident  analyses  results  are  not 
impacted. 

Placing  these  requirements  in-QA  Topical 
Report  will  continue  to  ensure  diet  proposed 
future  changes  to  these  requirements  will 
receive  proper  regulatory  oversight  pursuant 
to  10CFR50.54. 

(2)  The  proposed  title  and  organizational 
changes  are  administrative  in  nature  and  do 
not  affect  the  margin  of  safety  for  any 
Technical  Specification.  The  initial 
conditions  and  methodologies  used  in  the 
accident  analyses  remain  unchanged, 
therefore,  accident  analyses  results  are  not 
impacted. 

(3)  All  other  proposed  changes  are 
administrative  in  nature  and  have  no  impact 
on  the  margin  of  safety  for  any  Technical 
Specification. 

In  conclusion,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Braidwood,  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481;  for  Byron, 
the  Byron  Public  Library  District,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010;  for  Dresden,  Morris  Area  PubUc 
Library  District,  604  Liberty  Street, 
Morris,  Illinois  60450;  for  LaSalle, 
Jacobs  Memorial  Library,  Illinois  Valley 
Community  College,  Oglesby,  Illinois 
61348;  for  Quad  Cities,  Dixon  Public 
Library,  221  Hennepin  Avenue,  Dixon, 
Illinois  61021;  for  Zion,  Waukegan 
Public  Library,  128  N.  County  Street, 
Waukegan,  Illinois  60085 
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Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

CoBomonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois  Docket  Nos.  STN 
50-458  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois  Docket  Nos.  50-373  and  50-374. 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  County,  Illinois 

Date  of  amendment  request:  June  8, 
1995 

Description  of  amendment  request: 
The  proposed  amendments  wouid 
revise  Technical  Specifications  Section 
3/4.8,  Electrical  Power  Systems,  and  the 
associated  Bases  for  LaSalle  Coimty, 
Byron,  and  Braidwood  Stations.  The 
proposed  changes  revise  surveillance 
and  administrative  requirements 
associated  with  emergency  diesel 
generators  (EDGs)  in  accordance  with 
the  guidance  of  NRC  Generic  Letter  94- 
01,  "Removal  of  Accelerated  Testing 
and  Special  Reporting  Requirements  for 
Emergency  Diesel  Generators,"  Generic 
Letter  93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation,"  and 
Regulatory  Guide  (RG)  1.9,  "Selection, 
Design.  (Salification,  and  Testing  of 
Emergency  Diesel  Generator  Units  Used 
as  Class  IE  Onsite  Electric  Power 
Systems  at  Nuclear  Power  Plants."  The 
proposed  changes  include:  (1) 
eliminating  increased  testing 
requirements  for  EDGs.  (2)  eliminating 
special  reporting  requirements  for  EDGs, 
(3)  eliminating  the  semi-annual  fast  load 
test  and  replacing  it  with  a  requirement 
to  load  EDGs  semi-annually  in 
accordance  with  the  vendor 
recommendations  for  all  test  purposes 
other  than  the  refueling  outage  Loss  of 
Offsite  Power  (LOOP)  tests,  (4)  de- 
coupling the  24-hour  endurance  run  and 
the  LOOP/loss-of-coolant  (LOCA) 
(LOOP  only  for  LaSalle)  sequencing 
requirements  for  the  hot  start  test,  (5) 
removing  RG  1.108  references  to  testing 
requirements,  (6)  eliminating  testing 
requirements  when  an  EDG  becomes 
inoperable  due  to  an  inoperable  support 
system,  an  independently  testable 
component,  or  preplaimed  maintenance 
or  testing,  or  if  there  is  not  a  potential 
common  mode  failure  for  the  remaining 
diesel  generator,  (7)  deleting  the 
requirement  for  inspecting  the  EDGs  in 
-  accordance  with  procedures  prepared  in 
conjunction  with  its  manufacturer's 
recommendations,  and  (8)  making 
editorial  changes. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

The  proposed  changes  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  assumptions  affecting  the 
ability  of  the  EDGs  to  mitigate  the 
consequences  of  an  accident. 

Deleting  the  special  reporting  requirements 
from  the  Technical  Specifications  is 
administrative.  ComEd  will  continue  to 
notify  the  Commission  of  significant  EDG 
{allures  in  accordance  with  10  CFR  50.72  and 
50.73  criteria. 

Excessive  testing  requirements  have 
proven  to  be  a  contributor  to  increased 
equipment  degradation.  Removing 
inappropriate  and  redundant  requirements 
increases  EDG  reliability  and  enhances  the 
ability  of  EDGs  to  mitigate  the  consequences 
of  an  accident.  Implementing  ComEd's 
alternative  to  the  maintenance  rule  for  the 
EDGs  provides  additional  assurance  that  high 
EDG  p>erformance  will  be  maintained. 

EDG  equipment  degradation  will  be 
reduced  by  eliminating  the  semi-annual  fiast 
load  test  for  EDGs  in  accordance  with  the 
vendor  recommendations  for  test  piuposes 
other  than  the  refueling  outage  Loss  of  Offsite 
Power  (LOOP)  tests.  This  improves  EDG 
reliability  and  availability  and  further 
enhances  their  ability  to  mitigate  the 
consequences  of  an  accident.  The  LOOP  test 
would  still  be  performed  to  provide 
assurance  that  the  EDG  is  capable  of 
responding  to  a  LOOP  as  assumed  in  the 
accident  analyses. 

De-coupling  the  24  hour  endurance  test 
and  the  LOOP/LOCA  (for  LaSalle,  LOOP) 
sequencing  test  requirements  for  the  hot  start 
test  has  no  effect  on  accident  mitigation. 
Demonstrating  diesel  generator  hot  restart 
capability  without  loading  the  engine  does 
not  invalidate  or  reduce  the  effectiveness  of 
the  hot  restart  test.  The  hot  restart  test  can 
be  conducted  in  any  plant  condition  since  its 
perfbnnance  at  power  will  have  no  adverse 
effect  on  plant  operations. 

The  proposed  editorial  changes  are 
administrative  in  nature.  They  improve 
readability  and  provide  consistency  with 
current  industry  guidance. 

Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated: 

The  proposed  changes  do  not  alter  the 
ability  of  the  EDGs  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  plant  safety  analyses.  The 
proposed  changes  have  no  impact  on 
component  or  system  interactions,  or  the 
plant  design  basis. 

Instnmientation  setpoints,  starting, 
sequencing,  and  loading  functions  associated 


with  EDGs  are  not  affected  by  the  proposed 
changes.  Furthermore,  combining  the 
alternate  EDG  system  maintenance  rule 
implementation  program  with  the  proposed 
amendment  will  enhance  both  the 
availability  and  the  performance  of  the 
EDGS. 

Therefore,  there  is  not  a  potential  for 
creating  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety: 

The  prof>osed  changes  do  not  increase  the 
probability  or  consequences  of  an  accident, 
and  there  is  no  impact  on  equipment  design 
or  operation.  The  proposed  changes  do  not 
affect  the  results  of  accident  and  transient 
analyses.  Plant  and  system  response  to  an 
initiating  event  will  remain  in  compliance 
within  the  assumptions  of  safety  analyses. 
There  is  no  associated  change  to  the  type, 
amount,  or  control  of  radioactive  effluents, 
nor  is  there  an  associated  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  There  is  no  effect  upon 
the  capabilities  of  the  associated  systems  to 
perfbnn  their  intended  functions  within  the 
allowed  response  times  assumed  in  safety 
analyses. 

The  proposed  changes  are  compatible  with 
plant  operating  experience  and  are  consistent 
with  the  guidance  provided  in  NUREG-1366, 
Generic  Letters  93-05  and  94-01,  and 
Regulatory  Guide  1.9.  In  two  instances 
ComEd's  proposed  changes  deviate  from 
these  guidance  documents.  However,  the 
changes  are  consistent  with  the  intent  of  the 
documents  or  other  NRC  guidance 
documents.  Eliminating  excessive  testing 
requirements  can  improve  safety  by  reducing 
challenges  to  plant  systems  and  reducing 
equipment  wear  and  degradation.  While  the 
proposed  changes  affect  surveillance 
intervals;  there  are  no  changes  to  the 
methods  used  to  perform  the  surveillances. 

EDG  reliability  and  availabilify  will  be 
improved  by  the  proposed  changes.  The 
surveillances  will  continue  to  demonstrate 
the  ability  of  the  EDGs  to  perform  their 
intended  function  of  providing  electrical 
power  to  the  emeigency  safety  systems 
needed  to  mitigate  design  basis  transients.  No 
margin  of  safety  is  reduced. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations,"  Final  Rule,  51  FR 
7744,  for  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  document  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 
hazards  considerations.  These  proposed 
amendments  most  closely  fit  the  example  of 
a  change  which  may  either  result  in  some 
increase  to  the  probabihty  or  consequences  of 
a  previously  analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are  clearly 
within  all  acceptance  criteria  with  respect  to 
the  system  or  component  specified  in  the 
standard  review  plan. 

This  proposed  amendment  does  not 
involve  a  significant  relaxation  of  the  criteria 
used  to  establish  safety  limits,  a  significant 
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relaxation  of  the  bases  for  the  limiting  safety 
system  settings,  or  a  significant  relaxation  of 
the  bases  for  the  limiting  conditions  for 
operations.  The  proposed  change  does  not 
reduce  the  margin  of  safety  as  defined  in  the 
basis  for  any  Technical  Specification. 

Therefore,  l>ased  on  the  guidance  provided 
in  the  Federal  Register  and  the  criteria 
established  in  10  CFR  50.92(c),  ComEd  has 
concluded  that  the  proposed  change  does  not 
constitute  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481;  for  LaSalle, 
Jacobs  Memorial  Library,  Illinois  Valley 
Community  College,  Oglesby,  Illinois 
61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
requests:  August  30, 1994.  as 
supplemented  August  4, 1995. 

Description  of  amendment  requests: 
As  a  result  of  findings  by  a  Diagnostic 
Evaluation  Team  inspection  performed 
by  the  NRC  staff  at  the  Dresden  Nuclear 
Power  Station  in  1987,  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
made  a  decision  that  both  the  Dresden 
Nuclear  Power  Station  and  sister  site 
Quad  Qties  Nuclear  Power  Station 
needed  attention  focused  on  the  existing 
custom  Technical  Specifications  (TS) 
used. 

The  licensee  made  the  decision  to 
initiate  a  Technical  Specification 
Upgrade  Program  (TSUP)  for  both 
Dresden  and  Quad  Cities.  The  licensee 
evaluated  the  current  TS  for  both 
Dresden  and  Quad  Cities  against  the 
Standard  Technical  Specifications  (STS) 
contained  in  NUREG-0123,  "Standard 
Technical  Specifications  General 
Electric  Plants  BWR/4."  The  licensee's 
evaluation  identified  numerous 
potential  improvements  such  as 


clarifying  requirements,  changing  TS  to 
make  them  more  understandable  and  to 
eliminate  interpretation,  and  deleting 
requirements  that  are  ho  longer 
considered  current  with  industry 
practice.  As  a  result  of  the  evaluation, 
ComEd  has  elected  to  upgrade  both  the 
Dresden  and  Quad  Cities  TS  to  the  STS 
contained  in  NUREG-0123. 

The  TSUP  for  Dresden  and  Quad 
Cities  is  not  a  complete  adaption  of  the 
STS.  The  TSUP  focuses  on  (1) 
integrating  additional  information  such 
as  equipment  operability  requirements 
during  shutdown  conditions,  (2) 
clarifying  requirements  such  as  limiting 
conditions  for  operation  and  action 
statements  utilizing  STS  terminology, 
(3)  deleting  superseded  requirements 
and  modifications  to  the  TS  based  on 
the  licensee's  responses  to  Generic 
Letters  (GL),  and  (4)  relocating  specific 
items  to  more  appropriate  TS  locations. 

The  August  30, 1994,  and  August  4, 
1995,  applications  proposed  to  upgrade 
only  Section  3/4.2  (Instrumentation)  of 
the  Dresden  and  Quad  Cities  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Implementation 
of  these  changes  will  provide  increased 
reliability  of  equipment  assumed  to  operate 
in  the  current  safety  analysis,  or  provide 
continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits,  and  as  such,  will  not  significantly 
increase  the  probabihty  or  consequences  of  a 
previously  evaluated  accident 

Some  of  the  proposed  changes  to  the 
current  Technical  Specifications  (CTS) 
represent  minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  The  proposed  amendment 
for  Dresden  and  Quad  Cities  Station's 
Technical  Specification  Section  3/4.2  are 
based  on  BWR-STS  {NUREG-0123,  Revision 
4  "Standard  Technical  Specifications  General 
Electric  Plants  BWR/4)  guidance  or  NRC 
accepted  changes  at  later  operating  BWR 
plants.  Any  deviations  from  BWR-STS  and 
CTS  requirements  do  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident  for 
Diesdeft  and  Quad  Cities  Station.  These 
proposed  changes  are  consistent  with  the 
current  safety  analyses  and  have  been 
previously  determined  to  represent  sufficient 
requirements  for  the  assurance  and  reliability 


of  equipment  assumed  to  operate  in  the 
safety  analysis,  or  provide  continued 
assurance  that  specified  parameters  remain 
within  their  acceptance  limits.  As  such,  these 
changes  v«rill  not  significantly  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

The  associated  systems  that  make  up  the 
Instrumentation  Systems  are  not  assumed  in 
any  safety  analysis  to  initiate  any  accident 
sequence  for  both  Dresden  and  Quad  Cities 
Stations;  therefore,  the  probabihty  of  any 
accident  previously  evaluated  is  not 
increased  by  the  proposed  amendment.  In 
addition,  the  proposed  surveillance 
requirements  for  the  prop>osed  amendments 
to  these  systems  are  generally  more 
prescriptive  than  the  current  requirements 
sjjecified  within  the  Technical 
Specifications.  These  more  prescriptive 
siirveillance  requirements  increase  the 
probability  that  the  Instrumentation  Systems 
will  perform  their  intended  functions. 
Therefore,  the  proposed  TS  will  improve  the 
reliability  and  availability  of  all  affected 
systems  and  reduce  the  consequences  of  any 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frt>m  any 
previously  evaluated  because: 

In  general,  the  proposed  amendment 
represents  the  convenion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Others  represent 
minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  These  changes  do  not 
involve  revisions  to  the  design  of  the  station, 
other  than  technically  valid  trip  setpoint 
changes.  Some  of  the  changes  may  involve 
revision  in  the  operation  of  the  station; 
however,  these  changes  provide  additional 
restrictions  which  are  in  accordance  with  the 
current  safety  analyses,  or  are  to  provide  for 
additional  testing  or  surveillances  which  will 
not  introduce  new  failure  mechanisms 
beyond  those  already  considered  in  the 
current  safety  analyses.  Therefore,  these 
changes  will  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Station's  Technical  Specification 
Section  3/4.2  is  based  on  BWR-STS 
guidelines  or  NRC  accepted  changes  at  later 
operating  BWR  plants.  The  proposed 
amendment  has  been  reviewed  for 
acceptability  at  the  Dresden  and  Quad  Cities 
Nuclear  Power  Stations  considering 
similarity  of  system  or  component  design 
versus  the  BWR-STS  or  later  operating  BWRs. 
Any  deviations  from  BWR-STS  or  CTS  ' 
requirements  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  than 
previously  evaluated  for  Dresden  and  Quad 
Cities  Stations.  No  new  modes  of  operation 
are  introduced  by  the  proposed  changes. 
Various  surveillance  requirements  are 
changed  to  reflect  improvements  in 
technique,  frequency  of  performance  or 
operating  experience  at  later  plants.  Proposed 
changes  to  action  statements  in  many  places 
add  requirements  that  are  not  in  the  present 
technical  specifications  or  adopt 
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requirements  that  have  been  used  at  other 
operating  BWRs  with  designs  similai  to 
Dresden  and  Quad  Cities.  The  proposed 
changes  maintain  at  least  the  present  level  of 
operability.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
di^rent  kind  of  accident  from  any 
previously  evaluated. 

The  associated  systems  that  make  up  the 
Instnmientation  Systems  ate  not  assumed  in 
any  safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Qties  Stations. 
In  addition,  the  proposed  surveillance 
requirements  for  affected  systems  associated 
with  the  Instrumentation  Systems  are 
generally  more  prescriptive  than  the  current 
requirements  specified  within  the  Technical 
Specifications;  therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Others  represent 
minor  ciirtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  Some  of  the  later 
individual  items  may  introduce  minor 
reductions  in  the  margin  of  safety  when 
compared  to  the  current  requirements. 
However,  other  individual  changes  are  the 
adoption  of  new  requirements  which  will 
provide  significant  enhancement  of  the 
reliability  of  the  equipment  assumed  to 
operate  in  the  safety  analysis,  or  provide 
enhanced  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits.  These  enhancements  compensate  for 
the  individual  minor  reductions,  such  that 
taken  together,  the  proposed  changes  will  not 
significantly  reduce  the  margin  of  safety. 

The  proposed  amendment  to  Technical 
Specification  Section  3/4.2  implements 
present  requirements  in  accordance  with  the 
guidelines  set  forth  in  the  BWR-STS.  Any 
deviations  from  BWR-STS  and  CTS 
requirements  do  not  significantly  reduce  the 
margin  of  safety  for  Dresden  and  Quad  Qties 
Stations.  The  proposed  changes  are  intended 
to  improve  readability,  usability,  and  the 
understanding  of  technical  specification 
requirements  while  maintaining  acceptable 
levels  of  safie  operation.  The  proposed 
changes  have  been  evaluated  and  found  to  be 
acceptable  for  use  at  Dresden  and  Quad 
Cities  based  on  system  design,  safety  analysis 
requirements  and  operational  performance. 
Since  the  proposed  changes  are  based  on 
NRC  accepted  provisions  at  other  operating 
plants  that  are  applicable  at  Dresden  and 
Quad  Cities  and  maintain  necessary  levels  of 
system  or  component  readability,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Stations  will  not  reduce  the 
availability  of  systems  associated  with  the 
Instrumentation  Systems  when  required  to 
mitigate  accident  conditions;  therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Loco/  Public  Document  Room 
location:  for  Dresden,  Morris  Public 
Library,  604  Liberty  Street,  Morris, 
Illinois  60450;  for  Quad  Cities,  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon.  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:  March  8, 
1995,  as  supplemented  June  1, 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  secondary  undervoltage 
setpoint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  an  increase  in  the  pirobability  of 
occurrence  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  change 
the  fundamental  function  or  capability  of  the 
Secondary  Undervoltage  protection  as 
described  in  UFSAR  section  8.3.  Inadvertent 
or  spurious  operation  of  the  Secondary 
Undervoltage  protection  function  will  iniUate 
loading  of  the  safe  shutdown  loads  on  the 
diesel  generators  and  is  not  assimied  to 
initiate  an  accident.  The  proposed  Secondary 
Undervoltage  setpoints  are  low  enough  to 
prevent  spurious  actiiations  given  the 
expected  off  site  grid  voltages. 

This  change  does  not  aShct  the  initiators  or 
precursors  of  any  accident  previously 
evaluated.  This  change  will  not  increase  the 
likelihood  that  a  transient  initiating  event 
will  occur  because  transients  are  initiated  by 
equipment  malfunction  and/ or  catastrophic 
system  failure.  The  change  in  setpoints  for 
the  Secondary  Undervoltage  protection 
system  does  involve  some  changes  to  existing 
plant  equipment  (such  as  transformer  tap 
changes  and  Circulating  Water  pump 
excitation  circuit  changes).  However,  all 
changes  to  existing  plant  equipment  have 
been  or  will  be  evaluated  in  accordance  with 
the  requirements  of  10CFR50.59  prior  to 
installation,  to  determine  that  no  unre viewed 
safety  questions  exist  with  regard  to  the  plant 
changes. 

Since  any  design  changes  have  been  or  will 
be  determined  to  be  acceptable  per 


10CFR50.59  prior  to  installation  and  no  new 
plant  equipment  will  be  installed,  the 
probability  of  occurrence  of  accidents 
previously  evaluated  will  not  increase. 

With  Zion  Station's  new  Auxiliary  Power 
System  configuration  and  the  proposed 
Secondary  Undervoltage  setpoints,  the 
probability  of  a  Loss  of  Off-Site  Power 
(LOOP)  is  actually  reduced  since  the  original 
Auxiliary  Power  System  configuration  and 
Secondary  Undervoltage  setpoints  required  a 
higher  grid  voltage  to  ensure  that  safety 
related  loads  would  be  powered  from  Off-Site 
power  sources  during  a  design  basis  accident. 

The  consequences  of  accidents  previously 
evaluated  are  not  increased.  The  proposed 
change  does  not  affect  the  required  level  of   ' 
availability  or  systems  required  to  mitigate 
the  accidents  considered  in  the  Analyses. 
Administrative  controls  will  be  in  place  to 
ensure  that  the  installed  setpoints  are  low 
enough  to  ensure  that  the  Emergency  Diesel 
Generators  are  not  unnecessarily  challenged. 
The  proposed  changes  will  increase  the  level 
of  confidence  that  the  ESF  equipment  will  be 
capable  of  starting  and  operating  during  a 
design  basis  accident  with  degraded  off-site 
grid  voltage.  The  increase  in  the  level  of 
confidence  is  the  result  of  the  more  rigorous 
methodology  used  to  determine  limited  ESF 
bus  voltages,  given  the  minimum  expected 
off-site  AC  voltage.  Based  on  the  previous 
discussion,  it  is  determined  that  there  will  be 
no  significant  increase  in  the  consequences  - 
of  any  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  6t>m  any  previously 
analyzed. 

The  proposed  Secondary  Undervoltage 
setpoint  change  does  not  change  the  design 
of  ihe  Secondary  Undervoltage  protection 
system  or  its  function  to  protect  against 
degraded  offsite  power.  Actuation  of  the 
Secondary  Undervoltage  protection  system 
will  initiate  a  sequence  of  events  that  will 
start  the  Emergency  Diesel  Generator  (EDG) 
for  the  associated  ESF  bus,  strip  all  loads 
from  the  bus,  open  all  feed  breakers  to  the 
bus,  close  the  &nergency  feed  breaker  (thus 
energizing  the  bus  from  the  EDG),  and 
initiate  sequenced  starting  of  the  Safe 
Shutdown  equipment  supplied  by  the  bus, 
including  a  Service  Water  pump,  Component 
Cooling  Water  pump,  AuxUiary  Feedwater 
pump,  and  Reactor  Containment  Fan 
Cooler(s),  as  applicable. 

The  proposed  change  does  not  involve  the 
addition  of  any  new  or  different  types  of 
equipment,  nor  does  it  involve  the  operation 
of  equipment  required  for  safe  operation  of 
the  fecility  in  a  manner  different  from  those 
addressed  in  the  Final  Safety  Analysis  .. 
Report.  No  safety  related  equipment  or     ■ 
function  will  be  altered  as  a  result  of  this 
proposed  change.  Because  no  new  failure 
modes  are  introduced,  the  proposed 
amendment  does  not  create  a  new  or  ° 
different  kind  of  accident  from  any 
previously  analyzed  in  the  UFSAR. 

Based  on  the  above  discussion,  the 
proposed  amendment  does  not  create  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed  in  the  UFSAR. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
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The  proposed  amendment  will  allow  the 
Secondary  Undervoltage  setpoint  to  be 
conservatively  established  based  on  new 
engineering  calculations  which  consider  the 
lowest  expected  offsite  grid  voltage  and 
operation  of  all  required  ESF  equipment 
under  design  basis  accident  loading 
conditions. 

The  proposed  Secondary  Undervoltage 
setpoints  will  provide  increased  confidence 
that  adequate  bus  voltage  will  be  available  to 
support  starting  and  operation  of  all  required 
ESF  loads.  The  proposed  setpoint  includes 
worst  case  instrument  error  to  ensure  that  the 
lowest  possible  voltage  will  not  be  lower 
IKan  the  degraded  voltage  analytical  limits. 
Additionally,  the  proposed  setpoints  are  low 
enough  to  prevent  spurious  actuations  due  to 
expected  fluctuations  in  the  grid  voltage.  The 
new  setpoints  are  based  on  a  minimum 
expected  grid  voltage  of  343  kV,  with  added 
margin.  The  proposed  changes  will  provide 
an  increase  in  the  level  of  protection  that 
ciurently  exists  and  will  ensure  the  margin 
of  safety  is  adequately  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  Coimty  Street,  Waukegan,  Illinois 
60085 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  August  3, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  will  add  an 
one-time  footnote  to  Technical 
Specification  (TS)  Section  3/4.7.12. 
"Ultimate  Heat  Sink,"  to  increase  the 
allowed  outage  time  bom  6  hoius  to  18 
hoiu^  for  the  months  of  August  and 
September.  In  addition,  also  for  the 
months  of  August  and  September,  the 
maximiun  service  water  limit  will  be 
elevated  bom  90"?  to  gS'F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  addition  of  a  12  hour  time 
period  to  monitor  the  ultimate  heat  sink 


temperature  to  the  Technical  Specification 
Limiting  Condition  for  Operation  action 
statements  does  not  involve  an  increase  in 
the  probability  of  an  accident  previously 
evaluated.  The  probability  of  an  accident 
previously  evaluated  is  not  increased  by  a 
short-term  increase  in  the  ultimate  heat  sink 
temperature.  An  evaluation  has  been 
performed  that  safe  shutdown  will  be 
achieved  and  maintained  for  a  loss  of  normal 
AC  power  event  with  the  additional 
consideration  of  a  single  feilure  with  service 
water  inlet  temperatures  as  high  as  gS'F.  In 
addition,  an  evaluation  of  the  credible  FSAR 
Chapter  15  events  with  AC  power  available 
and  no  isolation  of  non-essential  service 
water  loads  has  been  performed  that 
demonstrates  that  safe  shutdown  will  be 
achieved  and  maintained.  There  has  been  no 
significant  increase  in  the  consequences  of 
these  events  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  technical  specification 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  previously 
analyzed.  The  addition  of  a  12  hour  time 
period  to  monitor  the  ultimate  heat  sink 
temperature  increases  the  amount  of  time 
that  is  allowed  for  the  plant  to  be  in  Hot 
Standby  from  6  to  18  hours  should  the 
ultimate  heat  sink  temperature  increase 
above  90*F.  This  extension  of  the  time 
allowed  for  the  plant  to  be  in  Hot  Standby 
does  not  change  the  plant  configuration.  As 
such,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  technical  specification 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
addition  of  a  12  hour  time  period  to  monitor 
the  ultimate  heat  sink  temperature  increases 
the  time  required  for  the  plant  to  be  in  Hot 
Standby  from  6  to  18  hours  should  the 
ultimate  heat  sink  temperature  exceed  90*F. 
An  evaluation  has  been  performed  to 
demonstrate  that  the  risk  significance    - 
associated  with  the  increased  action  time  is 
very  low.  In  addition,  safe  shutdown 
capability  has  been  demonstrated  for  service 
water  inlet  temperatures  as  high  as  95'?. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocation;  Russell  Library,  123  Broad 
Sti«et,  Middletovm,  CT  06457 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  CT  06141-0270 

NRC  Project  Director:  Phillip  F. 
McKee 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  May  5, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Oie  siuveillance  fi:equency  of 
radiation  area,  and  effluent  and  process 
monitors  from  monthly  to  quarterly;  and 
the  required  frequency  for  minimiun 
exercise  of  control  element  assemblies 
also  bom  monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analy^s  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Extending  surveillance  test 
intervals  as  proposed  will  reduce  the 
probability  of  inadvertent  reactor  scrams  and 
ensuing  challenges  to  safety  systems.  This  is 
accomplished  by  reducing  the  occasions  and 
thus  the  total  time  that  the  subject  systems 
are  removed  from  their  "noimal" 
configuration  and  placed  into  the  required 
"test"  configuration.  In  addition,  the 
probability  of  test-induced  feilures,  or 
feilures  caused  by  human  error,  is  likewise 
decreased.  Thus,  the  prop>osed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Extending  surveillance  test  intervals  as 
prop>osed  will  not  require  installation  of  any 
new  or  different  equipment,  and  will  not 
alter  or  otherwise  modify  existing  plant 
equipment.  Thus,  the  propxised  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Independent  research  has  found  that 
equipment  failures  and  f)ersonnel  errors 
during  several  ty[)es  of  surveillance  tests 
caused  a  significant  number  of  reactor  scrams 
and  attendant  unnecessary  challenges  to 
safety  equipment.  The  results  of  this  research 
have  been  corroborated  by  the  licensee's 
plant  specific  operating  experience.  The 
licensee  concludes  that  the  reduced  test 
intervals  proposed  in  this  amendment  remain 
sufficient  to  ensure  known  phenomena,  such 
as  instnmsent  setpx>int  drift  and  random 
hidden  feilures,  remain  within  the 
assumptions  of  the  safety  analysis.  Thus,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
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are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High . 
Street.  P.O.  Box  367,  Wiscasset,  ME 
04578 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  ME  04011 

NRC  Project  Director:  Phillip  F^ 
McKee  ^  , 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  July  24, 
1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Table  3.4-1,  "Reactor  Coolant  System 
Pressure  Isolation  Valves"  from  the 
Seabrook  Station,  Unit  No.  1  Technical 
Specification  section  3.4.6.2.  Reference 
to  Table  3.4-1  also  would  be  deleted 
from  Limiting  Condition  for  Operation 
3.4.6.2  f  and  from  Surveillance 
Requirement  4.4.6.2.2.  The  information 
contained  in  Table  3.4-1  would  be 
relocated  to  the  Technical  Requirements 
Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because  they 
do  not  in  any  way  alter  the  operability  or 
surveillance  requirements  for  pressure 
isolation  valves.  The  proposed  changes 
merely  delete  a  listing  of  valves  which  are 
designated  as  pressure  isolation  valves  in 
accordance  with  the  definition  provided  in 
10  CFR  Part  50.  Therefore,  neither  the 
probability  nor  consequences  of  previously 
evaluated  accidents  are  affected. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because  they 
do  not  affect  in  any  way  the  manner  by 
which  the  fticility  is  operated  or  make  any 
changes  in  structures,  systems,  or 
components  which  could  affect  the 
operational  characteristics  of  the  facility. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety  (10 
CFR  50.92(c)(3))  because  the  proposed 
changes  do  not  affect  the  operability 
requirements  or  surveillance  testing  of  any 
pressiu'e  isolation  valve  and  do  not  affect  in 
any  way  the  manner  by  which  the  facility  is 


operated  or  involve  aquipment  or  features 
which  affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Foimders  Park,  Exeter,  NH  03833 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esquire,  Northeast  Utihties 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  28, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  adds 
Technical  Specifications  (TS)  to  Section 
3.10,  Refueling  and  Spent  Fuel 
Handling.  Specifically,  the  proposed  TS 
(with  applicability,  action,  and 
surveillance  requirements]  will  require 
that:  (1)  the  reactor  be  subcritical  for  at 
least  100  hours  before  the  start  of  reactor 
refueling  operations,  (2)  the  spent  fuel 
pool  bulk  temperature  be  maintained 
less  than  or  equal  to  140°F,  and  (3)  two 
trains  of  shutdown  cooling  be  operable 
during  reactor  refueling  operations.  In 
support  of  the  request,  NNECO  proposes 
to:  (1)  use  the  0RIGEN2  code  to  more 
accurately  predict  decay  heat  loads  from 
the  spent  fuel,  (2)  use  the  ONEPOOL 
code  to  credit  the  effect  of  evaporative 
cooling  on  the  spent  fuel  pool  bulk 
temperature,  and  (3)  take  credit  for  both 
trains  of  shutdown  cooling  to  assist  the 
spent  fuel  pool  cooling  system  during 
refueling  outages.  In  addition,  the 
proposed  amendment  modifies  the  table 
of  contents  and  associated  Bases  section 
to  reflect  the  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92  and 
concluded  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 


The  proposed  license  amendment  will 
allow  NNECO  to  use  the  shutdown  cooling 
system  (SCS)  to  assist  the  spent  fuel  pool 
cooling  (SFPC)  system  to  cool  the  spent  fuel 
pool  during  refueling  outages.  This 
amendment  request  does  not  affect:  the 
nimit)er  of  spent  fuel  bundles  allowed  in  the 
spent  fuel  pool,  spent  fuel  pool  criticality 
analysis,  structural  analysis  of  the  spent  fuel 
pool,  or  radiological  release  scenarios. 

The  proposed  license  amendment  also 
allows  NNECO  to  use  ORIGEN2  and 
ONEPOOL  codes.  The  ORIGEN2  code  more 
accurately  predicts  decay  heat  loads  from  the 
spent  fuel  in  the  spent  fuel  pool.  The 
ONEPOOL  code  credits  the  effect  of  •• 

evaporative  cooling  on  the  spent  fuel  pool 
bulk  temperature.  The  use  of  these  codes  will 
improve  the  accuracy  of  predicting  spent  fuel 
pool  bulk  temperatures  during  normal  and 
abnormal  refueling  scenarios. 

The  use  of  the  SCS  to  assist  the  SFPC 
system  to  cool  the  spent  fuel  pool  will  allow 
the  movement  of  spent  fuel  to  begin  100 
hours  after  reactor  shutdown.  The  existing 
accident  analysis  for  a  dropped  spent  fuel 
bundle  during  refueling  bounds  diis  situation 
as  the  analysis  assumed  a  decay  time  of  24 
hours. 

The  three  new  proposed  technical 
specifications  win  provide  sufficient  controls 
on  the  movement  of  spent  fuel  into  the  spent 
fuel  pool,  bulk  temperature  of  the  spent  fuel 
pool  and  operability  of  the  shutdown  cooling 
system  to  operate  within  analysis 
assumptions  during  refueling  operations  at 
Millstone  Unit  No.  1. 

Therefore,  based  on  the  above,  the  use  of 
the  SCS  to  assist  the  SFPC  system  to  cool  the 
spent  fuel  pool  during  refueling  outages,  the 
use  of  the  0RIGEN2  code,  the  use  of  the 
ONEPOOL  code,  and  the  addition  of  three 
technical  specifications  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  license  amendment  to  use 
the  SCS  to  assist  the  SFPC  system  to  cool  the 
spent  fuel  pool  will  allow  SCS  train  B  to  cool 
the  spent  fuel  pool  in  a  method  similar  to 
train  A. 

The  proposed  license  amendment  to  use 
0RIGEN2  and  ONEPOOL  codes  to  predict 
spent  fuel  pool  bulk  temperatiues  will 
increase  the  accuracy  of  analyzing  normal 
and  abnormal  refueling  scenarios. 

The  three  new  proposed  technical 
specifications  will  sufficiendy  control 
refueling  operations  to  support  analyzed 
accident  scenarios. 

Therefore,  the  use  of  the  SCS  to  assist  the 
SFPC  system  to  cool  the  spent  fuel  pool,  the 
use  of  the  ORIGEN2  code,  the  use  of 
ONEPOOL  code  and  the  addition  of  three 
technical  specifications  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  license  amendment  to  use 
the  SCS  to  assist  the  SFPC  system  to  cool  the 
spent  fuel  pool  will  allow  the  crediting  of  the 
SCS  and  SFPC  system  to  remove  heat  from 
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the  spent  fuel  pool  during  normal  refueling 
scenarios.  The  analysis  demonstrates  that 
this  cooling  configuration  will  maintain  the 
spent  fuel  pool  bulk  temperature  below  the ' 
pool  design  limit  of  140°F  with  a  postulated 
single  active  failure. 

The  addition  of  the  train  B  SCS  cross-tie 
does  not  adversely  affect  the  existing  design 
basis  of  the  SCS  to  remove  sensible  and 
decay  heat  bom  the  reactor  water,  cool  it 
from  280"?  to  125''F  within  24  hours,  and  to 
maintain  the  reactor  water  at  125°F. 

The  proposed  license  amendment  to  use 
0RIGEN2  and  ONEPOOL  codes  will  improve 
the  accuracy  of  predicting  spent  fuel  pool 
bulk  temperatures  during  normal  and 
abnormal  refueling  scenarios. 

The  thermal  hydraulic  analysis  most 
limiting  time  to  boil  calculation  of  5.4  hours 
for  loss  of  all  forced  cooling  to  the  spent  fuel 
pool  is  consistent  with  assumed  operator 
response  times  for  similar  scenarios. 

The  three  new  proposed  technical 
specifications  will  ensure  that  the  margin  of 
safety  established  by  engineering  analysis  of 
refueling  operations  is  maintained. 

Therefore,  based  on  the  above,  the  use  of 
the  SCS  to  assist  the  SFPC  system  to  cool  the 
spent  fuel  pool,  the  use  of  the  0RIGEN2 
code,  the  use  of  the  ONEPOOL  code,  and  the 
addition  of  three  technical  specifications 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

Tlie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq,,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  Nos.  50-245,  50-336  and  50- 
423,  Millstone  Nuclear  Power  Station, 
Unit  Nos.  1,  2,  and  3,  New  London, 
Connecticut 

Date  of  amendment  request:  August  4, 
1995 

Description  of  amendment  request: 
The  proposed  license  amendments  will 
modify  the  Administrative  Controls 
Section  (Section  6)  of  the  Millstone  Unit 
Nos.  1,2,  and  3  Technical 
Specifications  to  allow  the  Plant 
Operations  Review  Committee  (PORC) 
and  Site  Operations  Review  Committee 
(SORC)  to  direct  its  efforts  in  the  review 
of  more  critical  safety  matters  which 
affect  day-to-day  operation.  This  will  be 
accomplished  by  the  establishment  of  a 


Station  Qualified  Reviewer  Program 
(SQRP)  and  the  reassignment  of  certain 
procedure  approvals  to  designated 
managers  in  Ueu  of  approval  by  PORC/ 
SORC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqtxied  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

...These  proposed  changes  do  not  involve 
an  SHC  because  the  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  changes  are  administrative  in  nature. 
They  do  not  involve  any  modifications  to 
plant  systems  and  do  not  alter  the  method  of 
operation  of  any  plant  equipment.  The 
change  involves  die  establishment  of  a  SQRP 
for  the  review  of  plant  procedures,  programs 
or  changes  thereto  that  do  not  involve  a 
10CFR50.59  evaluation. 

Implementing  a  SQRP  will  not  result  in  a 
degradation  of  the  current  level  of  procedure 
review.  PORC/SORC  will  retain  the 
responsibility  for  reviewing  any  document 
for  which  a  10CFR50.59  evaluation  is 
required.  Personnel  selected  to  be  SQRs 
[Station  Qualified  Reviewers]  will  possess 
the  technical  experience  and  expertise  to 
provide  a  thorough  technical  review  as 
required  by  plant  procedures.  These 
personnel,  and  the  managers  authorized  to 
approve  these  procedures,  will  be  designated 
in  writing  by  the  Unit  Director  or  the  Senior 
Vice  President  -  Millstone  Station. 
Procedures  or  classes  of  procedures  that  can 
be  reviewed  per  the  SQRP  will  be  specified 
in  writing  by  the  Unit  Director  or  the  Senior 
Vice  President  -  Millstone  Station. 
Procedures  will  receive  an  appropriate  cross- 
disciplinary  review  when  necessary. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  technical  specification 
changes  do  not  change  the  design  or  function 
of  any  plant  structure,  system,  or  component, 
nor  do  they  introduce  any  new  failure  modes. 
As  stated  above,  the  implementation  of  a 
SQRP  will  not  degrade  the  quality  of  plant 
procedures. 

There  are  no  modifications  to  plant 
structures,  systems,  or  components 
associated  with  these  proposed  changes,  and 
the  operation  of  plant  equipment  and 
systems  remain  unchanged.  Since  the 
changes  proposed  in  this  license  amendment 
request  do  not  revise  existing  plant 
structures,  systems,  or  components,  do  not 
change  the  manner  in  which  the  plant  is 
operated  and,  do  not  change  the  manner  in 
which  the  plant  will  respond  to  any  design 
basis  accidents,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtim  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  proposed  in  this  proposed 
license  amendment  request  do  not  a^ct  the 
ability  of  any  system  to  perform  its  safety- 


related  function.  As  described  above,  these 
proposed  changes  are  administrative  in 
nature.  They  do  not  change  any  plant 
operating  parameters  or  design  features  and 
do  not  reduce  the  level  of  effectiveness  of  any 
existing  administrative  controls.  The 
proposed  change  will  not  result  in  changes 
to  the  bases  for  any  technical  specification. 
The  establishment  of  the  SQRP  will  continue 
to  provide  for  the  adequate  review  of 
procedures.  In  addition,  another  direct 
benefit  of  this  program  is  that  the  amount  of 
material  presented  to  PORC/SORC  will 
decrease.  The  reduction  in  the  amount  of 
material  presented  to  PORC/SORC  for  review 
will  allow  the  PORC/SORC  to  focus  on  safety 
significant  issues.  Since  none  of  the 
assumptions  in  the  technical  specifications 
bases  are  affected  by  the  changes  presented 
in  this  license  amendment  request,  the 
margin  of  safety  which  exists  in  the  current 
technical  specifications  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270 

NRC  Project  Director:  Phillip  F. 
McKee 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  June  22, 
1995 

Description  of  amendment  request: 
The  proposed  changes  modify  the 
facility  requirements  for  thermal- 
hydraulic  instability  avoidance  and 
protection  to  address  concerns  over 
reactor  fiiel  performance  during 
instability  events.  Changes  are  proposed 
to  the  Technical  Specifications  to  utihze 
the  flow  biased  Average  Power  Range 
Monitor  high  neutron  fiux  scram  and  a 
power-flow  map  exclusion  region 
consistent  with  one  of  the  NRC 
approved  BWR  Owners'  Group 
solutions.  In  addition,  a  change  to 
correct  an  error  in  the  Average  Planar 
Linear  Heat  Generation  Rate  during 
single  loop  operation  is  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below; 

a.  The  proposed  amendment  will  not 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  implementation  of  BWR  Owner's 
Group  long  term  stability  solution  Option  1- 
D  at  Monticello  does  not  modify  the 
assumptions  contained  in  the  existing 
accident  analysis.  The  use  of  an  exclusion 
region  and  the  operator  actions  required  to 
avoid  and  minimize  operation  inside  the 
region  do  not  increase  the  possibility  of  an 
accident  Conditions  of  operation  outside  of 
the  exclusion  region  are  within  the  analytical 
envelope  of  the  existing  safety  analysis.  The 
operator  action  requirement  to  exit  the 
exclusion  region  upon  entry  minimizes  the 
probability  of  an  oscillation  occurring.  The 
actions  to  drive  control  rods  and/or  to 
increase  recirculation  flow  to  exit  the  region 
are  maneuvers  within  the  envelope  of  normal 
plant  evolutions.  The  flow  based  scram  has 
been  analyzed  and  will  provide  automatic 
fuel  protection  in  the  event  of  a  core  wide 
instability.  Thus,  each  proposed  operating 
requirement  provides  defense  in  depth  for 
protection  from  an  instability  event  while 
maintaining  the  existing  assumptions  of  the 
accident  analysis.  The  proposed  change  to 
the  method  by  which  the  MAPLHGR 
[maximum  average  planar  linear  heat- 
generation  rate]  is  obtained  for  single  loop 
o{>eration  is  consistent  with  the  analysis 
perfonned  for  the  Average  Power  Range 
Mopitfv/Rod  Block  Monitor  Technical 
Specifications  (ARTS)  program.  The  analysis 
performed  in  support  of  the  ARTS  program 
demonstrated  that  the  limits  estabUshed 
assure  compliance  with  fuel  limits. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  for  the  Monticello  plant. 

b.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previotisly  analyzed. 

As  stated  above,  the  proposed  operating 
requirements  either  mandate  operation 
within  the  envelope  of  existing  plant 
operating  conditions  or  force  specific 
operating  maneuvers  within  those  carried  out 
in  normal  operation.  Since  operation  of  the 
plant  with  all  of  the  proposed  requirements 
ii  within  the  existing  operating  basis,  an 
imanalyzed  accident  will  not  be  created 
through  implementation  of  the  proposed 
change.  Therefore,  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

c.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Each  of  the  proposed  requirements  for  the 
plant  thermal-hydraulic  stability  provides  a 
means  for  fuel  protection.  The  combination 
of  avoiding  possible  unstable  conditions  and 
the  automatic  flow  biased  reactor  scram 
provides  an  in-depth  means  for  fuel 
protection.  Therefore,  the  individual  or 
combination  of  means  to  avoid  and  suppress 
an  instability  supplements  the  margin  of 
safety.  The  operating  limits  established  for 
the  single  loop  operation  MAPLHGR  provide 


an  acceptable  margin  of  safety  as 
demonstrated  in  NEDC-30492,  "Average 
Power  Range  Monitor,  Rod  Block  Monitor 
and  Technical  Specification  Improvement 
(ARTS)  Program  for  Monticello  Nuclear 
Generating  Plant- April  1984."  The  proposed 
amendment  will  not  involve  a  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  MflmeapoUs, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 

NEC  Project  Director:  John  N.  Hannon 

Northern  States  Power  Company, 
Docket  No.  50-263,  MonticeUo  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  July  5, 
1995 

Description  of  amendment  request: 
The  proposed  amendment,  part  of  the 
Monticello  Surveillance  Test  Interval/ 
Allowed  Outage  Time  (STI/AOT) 
Program,  extends  the  surveillance  test 
intervals  and  allowable  out-of-service 
times  for  selected  instrumentation.  The 
proposed  changes  are  intended  to 
minimize  unnecessary  testing  and 
remove  excessively  restrictive  out-of- 
service  times  that  could  potentially 
degrade  overall  plant  safety  and 
availability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  The  proposed  amendment  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  maxinram  feilure  frequency  change  is 
for  the  EGGS  Actuation  Instrumentation  as 
identified  by  General  Electric  topical  report 
NEDC-30936P-A,  and  Monticello  specific 
report  RE-006.  These  reports  concluded  core 
damage  frequency  changed  by  less  than  4% 
when  STIs  were  increased  to  once  per  3 
months,  AOTs  for  surveillance  were 
increased  to  6  hours,  and  AOTs  for  repair 
were  increased  to  24  hours.  Since  this  small 
increase  was  within  the  guideline  of 
acceptability  stated  in  NEE)C-30936P-A,  and 
Monticello  only  proposes  to  increase  the 
repair  AOT  to  12  hours  rather  than  24  hours, 


this  amendment  will  not  cause  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
Monticello  plant  (see  RE-006]. 

The  drift  analysis  determined  the 
associated  instrumentation  would  not  be 
adversely  effected  with  the  longer  calibration 
intervals.  Pertinent  process  parameters 
including  instrument  drift  will  still  be  within 
acceptance  criteria  with  the  longer 
surveillance  intervals. 

The  recirculation  flow  meters  and  flow 
instrumentation  are  not  used  in  any  safety  or 
accident  analysis.  Therefore,  no  analysis 
would  be  changed  by  increasing  the 
calibration  interval  to  once  per  cycle. 

b.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

These  changes  only  affect  the  instrument 
STI  and  AOT  times.  No  changes  are  being 
made  to  the  functions  of  the  instrumentation. 
Therefore,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident. 

c.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

These  changes  will  improve  the 
performance  of  equipment  and  are  intended 
to  reduce  the  potential  for  equipment  fei  lures 
due  to  vmnecessaiy  testing.  The  safety  limits 
and  the  limiting  safety  system  setpoints  will 
not  be  affected  by  these  changes.  No  safety 
margins  are  affected,  therefore,  the  drift  will 
remain  within  the  margins  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  MinneapoUs, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Omaha  Public  Powwr  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.Unit 
No.  1,  Washington  County,  NcAiraska 

Date  of  amendment  request:  August  4, 
1995 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  Teclmical  Specifications  (TS)  for  the 
requirements  for  the  containment 
radiation  high  signal  (CRHS)  and  the 
safety  injection  and  refueling  water 
(SIRW)  tank  low  signal  (STLS) 
contained  in  TS  2.15,  Tables  2-3  and  2- 
4.  Specification  3.1,  Table  3-2  will  also 
be  revised  to  include  administrative 
changes  to  the  CRHS  surveillance 
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methods  to  be  consistent  with  the 
applicable  surveillance  functions.  The 
Basis  for  Specification  2.15  is  being 
revised  to  clarify  that  the  number  of 
installed  channels  for  CRHS  is  two.  The 
term  "SOURCE  CHECK"  is  being 
deleted  from  the  Definitions  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Omaha  Public  Power  District  (OPPD) 
proposes  to  revise  Technical  Specification 
(TS)  2.15,  Table  2-3  by  revising  the 
requirement  for  placing  the  S«&ty  Injection 
Refueling  Water  (SIRW)  tank  low  level 
channeUs).  in  the  tripped  condition  to  placing 
them  in  the  bypassed  condition.  Due  to  the 
derived  signal,  if  a  chaimel  was  in  the 
tripped  condition  and  a  single  failure 
occurred,  (that  being  one  channel  of  STLS  on 
either  A  or  B  circuits),  a  premature  SIRW 
tank  low  signal  (STLS)  would  be  generated. 
During  a  design  basis  accident  (DBA)  with  a 
valid  Containment  Pressure  High  Signal 
(CPHS)  or  Pressurizer  Pressure  Low  Signal 
(PPLS),  this  single  failure  would  prevent  the 
contents  of  the  SIRW  tank  from  being 
injected  into  the  reactor  coolant  system.  The 
resulting  logic  of  placing  the  SIRW  tank  low 
level  channels  in  BYPASS  rather  than  TRIP 
would  not  cause  a  premature  switchover  of 
the  high  pressure  safety  injection  pumps  to 
the  containment  sump  and  it  would  not 
prevent  the  switchover  when  needed. 

OPPD  also  proposes  to  revise  TS  2.15, 
Table  2-4,  by  reducing  the  number  of 
minimum  operable  Containment  Radiation 
High  Signal  (CR|iS)  channels  from  two  to 
one.  This  proposed  change  revises  the 
requirements  of  TS  2.15  to  coincide  with 
changes  to  the  TS  and  Offsite  Dose 
Calculation  Manual  (ODCM)  that  were 
implemented  by  TS  Amendment  152.  The 
Engineered  Safety  Feature  (ESF)  actuation 
system  supervisory  A  and  B  safeguard 
initiation  channels  will  not  be  affected  by 
this  proposed  TS  change.  The  minimiim  level 
of  engineered  safeguards  performance 
acceptable  for  the  DBA,  (i.e.,  miniTnyin 
safeguards)  will  continue  to  be  maintained  in 
accordance  with  IEEE  279  - 1971.  "Criteria 
for  Protection  Systems  for  Nuclear  Power 
Generating  Stations." 

Included  in  this  change  are  administrative 
revisions  to  TS  3.1,  Table  3-2,  for  replacing 
the  current  surveillance  methods  for 
checking  and  testing  the  CRHS 
instrumentation  with  the  defined  terms 
"CHANNEL  CHECK"  and  "CHANNEL 
FUNCTIONAL  TEST."  respectively.  These 
proposed  revisions  are  adininistrative  in 
nature  and  reflect  TS-defined  terminology  for 
the  instrumentation  surveillance  methods 
utilized  to  ensure  that  the  CRHS 
instrumentation  is  operable.  A  chaimel  check 
requires  a  qualitative  determination  of 
acceptable  operability  by  observation  of 
channel  behavior  during  normal  plant 


operation.  A  channel  functional  test  requires 
the  injection  of  a  simulated  signal  into  the 
channel  to  verify  that  it  is  operable, 
including  any  alarm  and/or  trip  initiating 
actions.  Other  proposed  administrative 
changes  include  deleting  the  term  "SOURCE 
CHECK"  from  the  TS  Definitions  section  as 
source  check  will  no  longer  be  used  in  the 
PCS  TS  and  adding  verbiage  to  the  TS  2.15 
Basis  for  clarifying  that  the  number  of 
installed  chaimels  for  CRHS  is  two. 

Therefore,  the  proposed  change,  as 
described  above,  would  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  liniits  as  a  result  of  the  proposed 
changes  to  TS  2.15,  Tables  2-3  and  2-4.  The 
proposed  revisions  to  TS  3.1,  Table  3-2  are 
administrative  changes  to  make  the  TS  more 
accurately  reflect  defined  terminology  and 
the  methods  utilized  to  ensure  that  the  CRHS 
instrumentation  is  operable.  The  proposed 
TS  revisions  do  not  require  any  changes  to 
the  present  methods  of  verifying  CRHS 
instrumentation  operability.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

There  are  no  changes  to  the  equipment  or 
plant  operations  as  a  result  of  the  changes 
being  made  to  the  mmiber  of  minimum 
operable  CRHS  channels.  The  proposed 
changes  to  the  STLS  will  require  that  the 
inoperable  channel  be  placed  in  BYPASS 
rather  than  TRIP,  This  action  would  ensure 
that  a  single  feilure  would  not  cause  a 
premature  safety  injection  switchover  to  the 
containment  sump  and  would  not  prevent 
switchover  when  needed.  Therefore,  this 
proposed  change  does  not  reduce  a  margin  of 
safety. 

The  proposed  revisions  to  TS  3.1,  Table  3- 
2  are  administrative  changes  to  make  the  TS 
more  accurately  reflect  defined  terminology 
and  the  methods  utilized  to  ensure  that  the 
CRHS  instrumentation  is  operable.  The 
proposed  TS  revisions  do  not  require  any 
changes  to  the  present  methods  of  verifying 
CRHS  instrumentation  operability.  The 
proposed  changes  to  the  Definitions  and  TS 
2.15  Basis  sections  are  administrative  in 
nature.  Therefore,  these  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 


Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Stravra.  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502 

NRC  Project  Director:  WilUam  H. 
Bateman 

Public  Service  Electric  &  Gas  Company, 
Docket  No8.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  June  22, 
1995 

Description  of  amendment  request: 
The  amendments  would  revise  ^e 
Technical  Specifications  3.4.1.4  and    . 
3.9.8.2  by  deleting  footnotes  and 
associated  information  regarding 
Service  Water  headm  operation  and  its 
support  function  for  Residual  Heat 
Removal  operation.  These  footnotes  and 
associated  information  had  been  placed 
in  the  Technical  Specifications  because 
of  the  concern  about  Service  Water 
system  piping  integrity  in  the  mid- 
1980's. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  not  involve  a  significant  increase  la 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Even  though  one  service  water  loop  will  be 
out  for  maintenance,  both  loops  of  residuah 
heat  removal  (RHR)  will  be  kept  operable, 
consistent  with  the  requirements  of  ST6 
(NUREG  1431).  A  minimum  of  two  RHR.  two 
component  cooling  (CC),  and  two  service 
water  (SW)  pumps,  powered  from  two 
different  vital  busses,  will  be  kept  operable. 

Only  one  component  cooling  heat 
exchanger  will  be  operable  since  only  one 
service  water  loop  is  ofjerable.  The  CC  heat 
exchangers  for  both  Units  1  and  2  have  a  very 
high  reliability.  The  primary  heat  transfer 
surfeces  of  the  heat  exchangers  are  made  of 
titanium;  no  material  problems  have  been 
experienced  in  ten  years  of  service. 

The  remaining  active  components  that, 
through  misoperation,  could  potentially 
defeat  RHR  capability  are,  (1)  the  motor 
operated  valves  in  RHR  or  SW  that  could 
develop  a  "hot  short"  and  subsequently  close 
and  (2)  the  air  operated  temperature/  flow 
control  valves  of  the  CC  heat  exchangers. 
Additional  actions  will  be  taken  to  effectively 
eliminate  the  possibility  of  these  single  point 
valves  from  felling  and  defeating  RHR 
capability.  The  motor  operator  breakers  will 
be  tagged  open  during  MODES  5  and  6, 
except  for  flooding  the  cavity,  when  the  RHR 
suction  valves  must  be  closed.  The  CC  Heat 
Exchanger  air  operated  temperature/flow 
control  valves  fail  open,  or  as  is,  on  loss  of 
air  which  is  the  safe  position.  Operators  will 
monitor  critical  temperatures;  this  equipment 
is  accessible  if  any  corrective  action  is 
required.  Thus,  with  one  service  water 
header  out  of  service,  the  intent  of  the 
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technical  specifications  as  defined  in  the 
bases  section  (to  have  a  single  failure  proof 
RHR  system)  is  met  with  the  propMjsed 
system  configuration.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  catastrophic  &ilure  of  a  moderate 
energy  Class  3  piping  system  is  not  a  credible 
event,  based  on  the  upgraded  reliability  of 
the  system,  the  redundancy  of  active 
components,  the  elimination  of  single  failure 
points,  and  on  the  industry  and  regulatory 
positions  established  for  this  type  of  system. 
Since  SW  is  a  Class  3  moderate  energy 
system,  the  only  postulated  passive  feilure 
mode  is  a  leakage  crack.  In  accordance  with 
Generic  Letter  (GL)  91-18  and  GL  90-OS,  a 
leak  in  the  SW  system,  following  acceptable 
evaluation,  does  not  constitute  a  failure  that 
causes  the  loss  of  capability  to  perform  it's 
intended  safety  function.  A  moderate  energy 
Class  3  piping  leak  does  not  cause  the  system 
to  be  declared  inojjerable.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evduated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

RHR  redundancy  is  maintained;  no 
credible  single  failure  point  exists  that  could 
cause  a  nonrecoverable  loss  of  SW. 
Therefore,  the  propxised  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  PubUc  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esqtiire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NRC  Project  Director  John  F.  Stolz 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wajme 
County,  New  York 

Date  of  amendment  request: 
September  15, 1992,  as  supplemented 
April  20, 1993,  April  26, 1995,  and  July 
27,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3.1.1.4. 
3.1.1.6,  and  4.3.4,  and  add  a  Basis  to 
address  Generic  Letter  (GL)  90-06.  GL 
90-06  represents  the  technical 
resolution  of  Generic  Issue  (GI)  70. 
"Power  Operated  Relief  Valve  and  Block 


Valve  Rehability,"  and  GI  94, 
"Additional  Low  Temperature 
Overpressure  Protection  for  Light  Water 
Reactors."  The  resolution  of  these  issues 
proposes  new  reqtiirements  and  TS 
changes  that  enhance  the  reliability  of 
power-operated  relief  valves  (PORVs) 
and  block  valves  along  with  TS  changes 
that  will  provide  additional  low- 
temperatiue  overpressiue  protection 
(LTOP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  accident 
conditions  and  assumptions  are  not 
significantly  affected  by  the  proposed 
change. 

The  proposed  change  to  action  statement 
3.1.1.4a(i)  [proposed  to  be  renumbered  to 
3.1.1.6c]  to  include  the  removal  of  power 
from  a  closed  block  valve  will  provide 
additional  assurance  to  preclude  any 
inadvertent  opening  of  the  block  valve  at  a 
time  in  which  the  PORV  may  not  be  operable 
to  assure  RCS  [reactor  coolant  system] 
integrity. 

The  provision  of  the  generic  letter  requires, 
with  one  or  both  PORV(s)  inoperable  to 
initiate  shutdown  actions  if  PORV  operability 
is  not  restored  within  72  hours  or  1  hour 
respectively.  RG&E  (Rochester  Gas  and 
Electric  Corporation]  does  not  address  these 
shutdown  actions,  but  rather  will  concentrate 
on  re-establishing  valve  operability.  If  the 
block  valve(s)  and  power  are  not  removed 
within  1  hour  shutdown  provisions  must  be 
initiated.  [***]. 

Proposed  action  statement  3.1.1.4a(ii) 
[proposed  to  be  renumbered  to  3.1.1.6d] 
includes  a  provision  to  place  the  block  valves 
associated  PORV(s)  switch  in  manual  control 
due  to  an  inoperable  block  valve(s).  This 
requirement  precludes  the  automatic  opening 
for  an  overpressure  event  to  avoid  the 
potential  for  a  stuck-open  PORV  at  a  time 
that  the  block  valve  is  open  and  inoperable. 
(•"]. 

The  proposed  change  of  maintaining  power 
to  closed  block  valves  could  potentially 
increase  the  probability  of  an  inadvertent 
opening  of  a  block  valve.  The  safety  impact 
is,  however,  not  significant  since  the 
proposed  changes  are  only  applicable  if  the 
PORV  is  inoperable  due  to  excessive  seat 
leakage  (proposed  action  3.1.1.6b).  [***]. 

Proposed  action  statement  3.1.1.6b 
establishes  reactor  coolant  pressure  boundary 
integrity  for  a  PORV  that  has  excessive  seat 
leakage  and  is  therefore  considered  operable 
to  perform  its  intended  safety  function.  (***]. 

Proposed  Surveillance  Requirement  4.3.4.3 
addresses  operability  of  the  Nitrogen  System 
by  demonstration  of  the  PORVs  at  least  once 
per  18  months  by  operating  the  PORVs 
through  a  complete  cycle  of  full  travel.  [***]. 

Based  on  the  above  efforts,  the  proposed 
amendment  does  not  involve  a  significant 


increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated  is 
not  created.  In  matters  related  to  nuclear 
safety,  all  accidents  continue  to  bound 
previous  analyses.  The  proposed  changes  do 
not  add  or  modify  any  equipment  design  nor 
do  the  proposed  changes  involve  any 
significant  operational  changes  to  any  plant 
systems. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  for  any  technical 
specification  because  the  results  of  the 
accident  analyses  which  are  documented  in 
the  UFSAR  (Updated  Final  Safety  Analysis 
Report]  continue  to  bound  operaUon  imder 
the  proposed  changes  so  that  there  is  no 
safety  margin  reduction.  [**•]. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawm,  1400  L 
Street,  NW.,  Washington,  DC  20005 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Sacramento  Municipal  Utility  District 
(SMUD),  Docket  No.  50-312,  Rancho 
Seco  Nuclear  Station,  Sacramento 
County,  California 

Date  of  amendment  request:  June  20, 
1995  and  as  amended  August  14,  1995 

Description  of  amendment  request: 
The  proposed  amendment  (PA-191) 
would  permit  SMUD  to  change  the  Fuel 
Storage  Building  load  handling  limits  to 
allow  placing  the  shield  plugs  on  the 
dry  shielded  cannisters  in  order  to 
permit  transfer  of  spent  fuel  assembUes 
from  the  spent  fuel  pool  (SFP)  to  the 
Rancho  Seco  Independent  Spent  Fuel 
Storage  Installation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

PA-191  will  not  create  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  in  the 
Safety  Analysis  Report  (SAR),  because 
dropping  the  dry  shielded  canister  (DSC)  top 
shield  plug  over  a  DSC  loaded  with  24  spent 
fuel  assemblies  is  not  considered  a  credible 
event.  Also,  the  gantry  crane  is  designed  such 
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that  it  can  only  handle  loads  over  the  SFP 
cask  pit  area  and  can  not  move  a  load  over 
the  SFP  fuel  storage  racks. 

PA-191  will  not  create  the  possibility  of  a 
new  or  different  tjrpie  of  accident  than 
previously  evaluated  in  the  SAR,  because  the 
proposed  Permanently  Defueled  Technical 
Specification  heavy  load  handling  exceptions 
do  not  create  a  new  credible  accident 
scenario.  Dropping  the  DSC  top  shield  plug 
and  damaging  spent  fuel  assemblies  is  not 
considered  a  credible  event. 

PA-191  will  not  involve  a  significant 
reduction  in  the  margin  of  safety,  because  the 
proposed  heavy  load  handling  exceptions  do 
not  create  a  credible  accident  scenario. 

The  NRC  staff  has  reviewed  the 
licensee's  analyses  of  June  20, 1995  and 
August  14, 1995.  The  August  14 
.  submittal  enhanced  these  analyses  by 
providing  design  details  regarding  the 
significant  safety  factors  built  into  the 
crane  and  other  lifting  hardware.  Based 
on  this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Central  Library,  Government 
Documents  828  I  Street,  Sacramento,  CA 
95814 

Attorney  for  licensee:  Dana  Appling, 
Esq.  Sacramento  Mimicipal  UtiUty 
District,  P.  O.  Box  15830,  Sacramento, 
CA  95852-1830 

NRC  Project  Director:  Seymoiu  H. 
Weiss 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
Caliibmia 

Date  of  amendment  requests:  July  17, 
1995 

Description  of  amendment  requests: 
The  Ucensee  proposes  to  revise 
surveillance  requirements  associated 
with  Technical  Specifications  3/4.3.1, 
"Reactor  Protective  Instnunentation," 
and  3/4.3.2,  "Engineered  Safety  Feattire 
Actuation  System  Instrumentation." 
The  surveillance  interval  is  to  be 
increased  to  120  days  for  performance  of 
channel  functional  tests  for  certain 
reactor  protective  system  and 
engineered  safety  featiue  actuation 
system  instrumentation.  The  proposed 
change  also  revises  Bases  3/4.3.1. 
"Reactor  Protective  and  Engineered 
Safety  Features  Actuation  System 
Instrumentation."  to  reflect  the  new 
interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  would  extend  the 
current  sequential  Channel  Functional  Test 
(CFT)  surveillance  interval  for  Plant 
Protective  System  (PPS)  instrumentation  and 
Nuclear  Instrumentation  (NI).  This  change 
does  not  involve  any  changes  to  plant 
equipment  or  operation.  The  proposed 
change  actually  maintains  or  decreases  the 
PPS  system  unavailability.  PPS  uncertainty 
and  setpoint  modifications  will  account  for 
the  new  surveillance  interval.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  amendment  request  does  not  involve 
any  change  to  plant  equipment  or  operaUon. 
The  PPS  system  is  used  for  monitoring  and 
mitigaUon  of  evaluated  accidents.  Increasing 
the  availability  of  the  PPS  system,  as 
proposed  in  this  amendment  request,  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  amendment  does  not  change  the 
manner  in  which  safety  limits,  limiting  safety 
settjngs,  or  limiting  conditions  for  operation 
are  deteitnined.  This  amendment  request  will 
increase  Reactor  Protective  System  and 
Engineered  Safety  Features  Actuation  System 
availability.  Therefore,  this  amendment  will 
not  involve  a  significant  reduction  in  a 
mamn  of  safety. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:!.  E.  Oubre, 
Esquire,  Southern  California  Edison 
Company,  P.  O.  Box  800,  Rosemead, 
California  91770 

NRC  Project  Director:  William  H. 
Bateman 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  August  7, 
1995  (TS  95-12) 

Description  of  amendment  request: 
The  proposed  change  would  correct 
various  errors  of  an  editorial  natiue  that 


have  been  identified  in  the  technical 
specifications  and  remove  the 
provisions  that  have  exceeded  their 
allowed  time  interval  for 
implementation  or  the  required 
conditions  no  longer  exist. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required.by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revisions  do  not  change  the 
TS  requirements,  plant  setpoints  or 
functions,  or  plant  operating  practices.  These 
changes  provide  clarifications  to  the  existing 
TSs  by  correcting  editorial  errors  and 
removing  provisions  that  no  longer  apply  in 
the  specifications.  The  probability  or 
consequences  of  an  accident  will  not  be 
increased  by  providing  the  proposed  verbiage 
corrections  that  are  editorial  and  nonintent. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  plant  functions  or  compliance  activities 
associated  with  the  TS  requirements  have 
been  affected  by  the  proposed  editorial 
changes.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  alter  TS 
setpoint  values  or  functions.  The  proposed 
corrections  will  enhance  the  application  of 
TS  requirements  and  will  support  the  margin 
of  safety  provided  by  the  TSs.  Therefore,  the 
margin  of  safety  will  not  be  reduced  by  the 
proptosed  revisions. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 
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Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  August  7, 
1995  (TS  95-17) 

Description  of  amendment  request: 
The  proposed  change  would  relocate  the 
heat  flux  hot  channel  factor  penalty  of 
two  percent  from  Surveillance 
Requirement  4.2.2.2. e.l  to  the  Core 
Operating  Limits  Report  and  add  a 
reference  to  the  factor  to  Specification 
6.9.1.14.5.  Also,  Specification 
6.9,1.14.a.2  would  berevised  to 
reference  Revision  lA  of  Westingfaouse 
Commercial  Atomic  Power  (WCAP) 
10216-P-A.  "Relaxation  of  Constant 
Axial  Offset  Control  -  Fq  Surveillance 
Technical  Specifications,"  dated 
February  1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  detennined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  involves  only  the 
maimar  in  which  the  penalty  factors  for  Fq(Z) 
would  be  specified  (i.e.  a  burnup-dependent 
fector  specified  in  the  Core  Operating  Limits 
Report  [COLR]  versus  a  constant  factor 
specified  in  the  TS).  This  is  simply  used  to 
account  for  the  fiact  that  Fq(Z)  may  increase 
between  surveillance  intervals.  These  penalty 
factors  are  not  assumed  in  any  of  the 
initiating  events  for  the  accident  analyses. 
Therefore,  the  proposed  change  will  have  no 
effect  on  the  probability  of  any  accidents 
previously  evaluated.  The  penalty  factors 
specified  in  the  COLR  will  be  calculated 
using  NRC-approved  methodology  and  will 
therefore  continue  to  provide  an  equivalent 
level  of  protection  as  the  existing  TS 
requirement.  Therefore,  the  proposed  change 
will  not  affect  the  consequences  of  any 
accident  previously  evaluated. 

2.  Create  the  possibility  of  anew  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  involve  a 
physical  alteration  to  the  plant  (no  new  or 
different  kind  of  equipment  will  be  installed) 
or  alter  the  manner  in  which  the  plant  would 
be  operated.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  continue  to 
ensure  that  potential  increases  in  Fq(Z)  over 


a  surveillance  interval  will  be  properly 
accoimted  for.  The  penalty  factors  will  be 
calculated  using  NRC-approved 
methodology.  Therefore,  the  proposed 
change  will  not  involve  a  reduction  in 
margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Teimessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Dockat 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamiltan 
County.  Tennessee 

Date  of  amendment  request:  August  7, 
1995  (TS  95-18) 

Description  of  amendment  request: 
The  proposed  change  woidd  revise  the 
titles  of  various  administrative  positions 
found  in  Section  6.0  of  the  Technical 
Specifications. 

Basis  for  proposed  no  si^ficant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c). 

Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  only  involve  the 
administrative  titles  of  management  positions 
in  TVA  (Tennessee  Valley  Authority).  Plant 
equipment  and  operating  practices  are  not 
affected  by  the  proposed  administrative 
changes.  Therefore,  there  is  no  increase  in 
the  probability  or  consequences  of  an 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtjm  any 
previously  analyzed. 

Plant  features  are  not  impacted  by  the 
proposed  revision;  therefore,  this  revision 
can  not  create  the  possibility  of  a  new  or 
different  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  setpoints  and  features  that  establish 
and  maintain  the  margin  of  safety  for  SQN 


are  not  involved  in  the  proposed 
administrative  TS  change.  Therefore,  the 
margin  of  safety  is  not  reduced  by^he 
propKised  change. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.Local 
Public  Document  Romm  location: 
Chattanooga-Hamilton  County 
Library,!  101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  Goieral 
Coimsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  30-327  and  50-328,  Sequoyah 
NuclearPlant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  (rf  amendment  request:  August  7, 
1995  (TS  95-03) 

Description  of  amendment  request: 
The  proposed  change  would  modify 
Technical  Specifications  (TS)  3/4.1.3, 
"Movable  Control  Assembhes,"  and 
Bases  3/4.1.3.  The  proposed  change 
addresses  operation  with  a  rod  nrgent 
failure  condition  (the  control  rods  are 
out-of-service  because  of  failures 
external  to  the  individual  rod  drive 
mechanisms;  i.e.,  programming 
circuitry,  but  the  control  rods  remain 
operable),  including  limited  operation 
with  one  control  or  shutdown  bank 
inserted  up  to  18  steps  below  its 
insertion  point.  In  addition,  the 
surveillance  interval  for  rod  movement 
verifications  would  be  increased  from 
31  days  to  92  days. 

Basis  forproposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  detennined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c). 

Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Allowing  for  continued  operation  during 
diagnosis  and  repair  as  a  result  of  electronic 
or  electrical  malfunctions  of  the  rod  control 
system  is  acceptable,  since  the  design  safety 
function  of  the  control  rods  (reactor  trip  will 
remain  imaffected  during  the  diagnosis  and 
repair  period.  During  the  extended 


♦ 


Federal  Register  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1995  /  Notices 45187 


troubleshooting  and  repair  period,  the 
requirements  for  control  rod  alignment, 
insertion  limits  (except  for  a  small  allowed 
deviation  for  one  bank]  and  shutdown 
margin  will  be  maintained.  The  small 
deviation  from  the  control  rod  insertion 
limits  allowed  for  one  bank,  for  up  to  72 
hovirs,  will  not  adversely  impact  the  ciurent 
TS  requirements  for  normal  operation  core 
power  distributions.  The  proposed  changes 
do  not  affect  the  ability  of  the  control  rods 
to  perform  their  intended  safety  function 
(rods  remain  trippable)  when  a  safety  system 
setting  is  reached.  No  new  or  unique  accident 
preciu-sors  be  introduced  by  the  proposed 
changes.  Therefore,  the  probability  and 
consequences  of  accidents  related  to  or 
dependent  on  control  rod  operation  will 
remain  unaffected. 

The  proposed  change  will  result  in  a  small 
increase  in  the  probability,  that  at  any  given 
time,  a  control  or  shutdown  bank  will  be 
inserted  slightly  below  (i.e.,  up  to  18  steps) 
its  insertion  limit.  However,  by  design,  the 
control  and  shutdown  banks  will  continue  to 
meet  the  safety  analysis  criterion  for  steady 
state  and  American  Nuclear  Society  (ANS) 
Condition  D  (moderate  frequency)  transients. 
The  allowed  insertion  is  not  a  malfunction  of 
equipment  important  to  safety  in  this  case; 
therefore,  the  probability  of  such  a 
malfunction  is  not  increased.  Limiting  the 
allowed  time  for  operation  with  the  rod 
tontrol  system  out-of-service,  but  with  the 
rods  trippable  and  with  a  control  or 
shutdown  bank  below  the  insertion  limit, 
eliminates  the  need  for  consideration  of  this 
condition  coincident  with  any  of  the  low 
frequency  (ANS  Condition  III  or  FV)  design 
basis  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

There  are  no  new  failure  mechanisms 
associated  with  plant  operation  for  an 
extended  period  to  perform  diagnosis  and 
repair  on  the  rod  control  system.  Limited 
periods  of  operation  with  immovable,  but 
trippable  control  rods,  does  not  involve  any 
modification  to  the  operational  limits  or 
physical  design  of  the  involved  systems. 
There  are  no  new  accident  preciu^ors  created 
because  of  the  allowed  diagnosis  and  repair 
period. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  results  of  the  current  accident  analyses 
ere  not  impacted  by  the  change.  In  addition, 
the  margin  of  safety  as  defined  in  the  basis 
of  the  TS  has  not  been  reduced  because 
current  core  design  limits  continue  to  be  met 
for  the  accidents  of  concern.  Therefore,  the 
maigin  of  safety  is  not  impacted. 

Tne  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocation;  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 


400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Nfissouri 

Date  of  amendment  request:  ]\me  23, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS) 
Surveillance  Requirements  4.1.3.1.2, 
4.4.6.2.2.b,  4.4.3.2,  4.6.2.1.d,  4.6.4.2, 
and  Table  4.3-3  in  accordance  with 
guidance  provided  in  NRC  Generic 
Letter  (GL)  93-05,  "Line  Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operations." 
Additionally,  the  proposed  amendment 
would  revise  TS  4.1.1.1.1,  4.1.1.2,  3/ 
4,1.3.1  and  associated  Bases  to 
implement  portions  of  the  Standard 
Technical  Specifications  -  Westinghouse 
Plants,  NUREG-1431. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  Technical  Specification 
changes  do  not  involve  a  significant  hazards 
consideration  per  10  CFR  50.92  because 
operation  of  Callaway  Plant  with  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

All  changes  are  in  accordance  with  the 
recommendations  of  NRC  Generic  Letter  93- 
05,  Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation  or  NUREG  1431,  Standard 
Technical  Specifications  -  Westinghouse 
Plants.  None  of  the  changes  affects  accident 
initiators  and  each  has  been  evaluated 
against  Callaway  Plant  operating  experience. 

2.  Create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  fit}m  any 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  modify  any  equipment  nor 
create  any  potential  accident  initiators.  The 
changes  per  GL  93-05  involve  Technical 
Specification  surveillance  frequencies  and  do 
not  alter  the  methodology  nor  associated 
acceptance  criteria.  The  changes  per  NURBG- 
1431  do  not  create  any  accident  initiators  and 
are  consistent  with  Callaway  design  and 
operation. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  surveillance  frequency  changes  were 
recommended  via  GL  93-05  and  are 
compatible  with  Callaway  Plant  experience. 
The  changes  per  NUREG-1431  do  not  impact 
the  margin  of  safety.  The  Shutdown  margin 


requirements  and  associated  safety  margins 
are  unaffected  by  these  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  June  26, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  allowed  outage  time  for  component 
cooling  water  motor  operated 
containment  isolation  valves,  remove 
the  list  of  containment  isolation  valves, 
and  allow  containment  penetration 
check  valves  to  be  used  as  isolation 
devices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  IQCFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  to  TS  3/4.6  to 
remove  the  listing  of  containment  isolation 
valves,  revise  the  ACTION  Statement  for  the 
OCW  MOVs,  and  credit  penetration  check 
valves  as  isolation  devices  does  not  involve 
a  significant  hazards  consideration  because 
operation  of  Callaway  Plant  with  this  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  simplify  the  TS, 
meet  the  regulatory  requirements  for  control 
of  containment  isolation  and  are  consistent 
with  the  guidelines  of  GL  91-08.  The 
information  contained  in  Table  3.6-1  has  not 
been  changed,  but  only  relocated  to  a 
different  controlling  document.  This  is  an 
administrative  change  which  should  result  in 
improved  plant  practices  and  have  no  impact 
on  plant  operations.  Addition  of  the  footnote 
to  allow  up  to  12  hours  for  valve  testing  does 
not  affect  the  severity  of  any  accident 
previously  evaluated.  The  proposed  revision 
to  the  TS  will  not  adversely  impact  plant 
safety  since  the  second  barrier  of  the  two 
required  is  still  available  to  provide  isolation 
between  the  containment  atmosphere  or  the 
reactor  coolant  system  and  the  outside 
atmosphere. 
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2.  Create  the  possibility  of  a  new  or 
di^reat  kind  of  accident  from  any 
previously  evaluated. 

There  are  no  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation  remain  unchanged.  Addition 
of  the  footnote  to  allow  up  to  12  hours  for 
valve  testing  does  not  affect  the  severity  of 
any  accident  previously  evaluated.  The 
additional  time  provides  assurance  that  the 
inop>erable  valve  is  in  proper  working  order 
prior  to  returning  it  to  OPERABLE  condition. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  are  no  changes  being  made  to  the 
safety  limits  or  safety  system  settings  that 
would  adversely  impact  plant  safety. 
Containment  isolation  will  still  be 
maintained  as  provided  by  the  second 
isolation  valve  to  ensure  that  the  release  of 
radioactive  material  to  the  environment  will 
be  consistent  with  the  assumptions  used  in 
the  analyses  for  a  LOCA.  This  will  assure  that 
containment  integrity  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missoiori  65251 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  July  25, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.8.1  and 
its  associated  Bases  to  improve  overall 
emergency  diesel  generator  reliability 
and  availibility. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because 
operation  of  Callaway  Plant  with  these 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system. 
Emergency  diesel  generator  operability  and 


reliability  will  continue  to  be  assured  while 
minimizing  the  number  of  required 
emergency  diesel  generator  starts.  Also, 
emergency  diesel  generator  reliability  will  be 
enhanced  by  minimizing  severe  test 
conditions  which  can  lead  to  premature 
failures. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system.  The 
performance  capability  of  the  emergency 
diesel  generator  will  not  be  affected. 
Emergency  diesel  generator  reliability  and 
availability  will  be  improved  by  the 
implementation  of  the  proposed  changes. 
There  is  no  actual  impact  on  any  accident 
analysis. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system.  The 
performance  capability  of  the  emergency 
diesel  generator  will  not  be  affected. 
Emergency  diesel  generator  reliability  and 
availability  will  be  improved  by  the 
implementation  of  the  proposed  changes.  No 
margin  of  safety  is  reduced. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Virginia  Electric  and  Power  Conqiany, 
Docket  Nos.  5&-338  and  50-339,  North 
•Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  29. 1994 

Description  of  amendment  request: 
The  proposed  change  would  revise  and 
update  the  NA-iat2  Environmental 
Protection  Plan  (EPP)  to  reflect  ciurent 
obligations  to  the  Commonwealth  of 
Virginia,  revise  portions  of  the 
transmission  corridor  rights-of-way 
erosion  control  program  for  clarification 
and  to  be  consistent  vrith  the  state 
regulations,  eliminate  inconsistencies, 
and  delete  obsolete  material. 
Specifically,  references  to  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  are  changed  to  reflect 
the  correct  permit  title,  Virginia 
Pollutant  Discharge  Elimination  System 
(VPDES).  Vegetation  and  aquatic  biota 


studies  referred  to  in  the  EPP  were 
satisfactorily  completed  on  or  before 
June  24. 1986.  The  discussion  of  the 
detailed  subject  matter  in  these  studies 
is  removed  because  it  is  extraneous 
information.  A  reference  to  10  CFR 
51.5(b)(2)  (which  does  not  exist)  is 
corrected  to  10  CFR  51.60(b)(2).  The 
explicit  reporting  requirements  for 
tmusual  or  important  environmental 
events  are  replaced  with  the  reporting 
requirement  which  the  NRC  has 
required  pursuant  to  10  CFR  50.72 
(b)(2)(vi).  Therefore,  the  reporting 
inconsistency  (EPP  requires  report  to 
NRC  within  24  hours,  whereas  the  10 
CFR  50.72  requires  a  four  hour  report  to 
the  NRC)  is  resolved.  The  description  of 
the  audit  program  to  be  utilized  for 
auditing  the  EPP  is  replaced  by  referring 
to  the  Audit  Program  established  in 
accordance  with  10  CFR  50,  Appendix 
B.  Another  inconsistency  is  eliminated 
by  revising  the  two  year  records 
retention  requirement  for  erosion 
control  inspection  field  logs  to  five 
years.  This  makes  the  requirement 
consistent  with  EPP  Section  5.2, 
Records  Retention.  References  to  the 
State  Water  Control  Board  are  updated 
to  that  agency's  successor,  the 
Department  of  Environmental  Quality. 
Additionally,  the  licensee's  obligation  to 
comply  with  Virginia  regulations 
concerning  erosion  and  sediment 
control  within  the  transmission  corridor 
rights-of-way  are  recognized  to 
eliminate  redundancy  with  previous 
EPP  commitments.  The  Virginia  Soil 
and  Water  Conservation  Board  is 
recognized  as  the  regulatory  authority 
concerning  erosion  within  the 
transmission  corridor  rights-of-way.  The 
Virginia  Soil  and  Water  Conservation 
Board  reviews  and  approves  erosion  and 
sediment  control  specifications 
submitted  by  utilities  on  an  amiual 
basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  the  North  Anna 
Power  Station  in  accordance  with  the  EPP 
changes  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  likelihood  that  an 
accident  will  occuj  is  neither  increased  or 
decreased  by  the  proposed  changes  to  the 
EPP.  Sufficient  controls  are  established  to 
ensxire  that  environmental  controls  impacting 
safety-related  structures,  systems,  and 
components  are  maintained  current  and 
accurate.  The  only  potentially  credible 
accident  which  might  be  affected  is  the  Loss 
of  Offsite  Power  (if  erosion  were  severe 
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enough  to  undermine  the  bases  of  a 
transmission  tower).  Each  of  the  three  500 
KV  transmission  lines  coimected  to  North 
Anna  Power  Station  can  supply  sufficient 
power  to  the  site.  This  limits  the  effect  that 
one  transmission  tower  has  on  safe  operation 
of  the  nuclear  facility.  However,  the  erosion 
boted  to  date  has  not  been  severe  enough  to 
make  such  an  accident  credible. 
Additionally,  each  of  the  500  KV 
transmission  lines  are  inspected  for  material 
condition  annually.  Although  the  intent  of 
this  inspection  is  not  soil  erosion  (the  annual 
erosion  inspections  are  currently  conducted 
by  another  group  who  specializes  in  land 
management),  evidence  of  severe  erosion 
would  be  noted  and  addressed  as 
appropriate.  Therefore,  this  EPP  change  will 
not  impact  the  function  or  method  of 
operation  of  plant  equipment.  Thus,  a 
significant  increase  in  the  probability  of  a 
previously  analyzed  accident  does  not  result 
due  to  this  change.  Nuclear  station  systems, 
equipment,  or  components  are  not  affected 
iby  the  proposed  changes.  Thus,  the 
Consequences  of  a  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  UFSAR  [Updated  Final  Safety  Analysis 
Report]  are  not  increased  by  this  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
[previously  evaluated.  The  proposed  changes 
do  not  involve  changes  to  the  physical  plant 
jor  operations. ...  the  proposed  EPP  changes 
do  not  contribute  to  accident  initiation  and 
therefore  do  not  produce  a  new  accident 
scenario  or  produce  a  new  type  of  equipment 
malfunction.  Also,  this  EPP  change  does  not 
alter  any  existing  accident  scenarios.  The 
proposed  changes  do  not  affect  nuclear  plant 
[equipment  or  its  operation,  and  thus  do  not 
create  the  possibility  of  a  new  or  different 
'kind  of  accident.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  EPP  does  not  have  a 
formal  basis  description  other  than  the 
discussion  in  the  FES-OL  [Final 
Environmental  Statement-Operating  License). 
The  FES-OL  discusses  the  non-radiological 
impacts  of  facility  construction  and  operation 
on  the  environment.  The  discussion  indicates 
that  the  environment  will  be  managed  to  a 
stabilized  condition  during  the  operations 
phase,  and  a  program  will  be  implemented  to 
maintain  the  environment  in  a  stabilized 
condition.  This  intent  is  not  altered  by  the 
proposed  changes  to  the  EPP.  The  proposed 
changes  do  not  affect  nuclear  plant 
equipment  or  its  operation,  and  thus  do  not 
involve  any  reduction  in  the  margin  of  safety. 

Therefore,  use  of  the  proposed  EPP  would 
not  involve  any  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

I     Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 


Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Himton  and  Williams, 
Riverfi'ont  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219 

NRC  Project  Director:  David  B. 
Matthews 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  26, 
1995 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Techiiical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  Specifically,  the 
proposed  changes  would  increase  the 
pressiuizer  safety  valve  lift  setpoint 
tolerance  as  well  as  reduce  the 
pressurizer  high  pressure  reactor  trip 
setpoint  and  allowable  value. 

'The  licensee  has  prepared  a  safety 
evaluation  which  justifies  increasing  the 
current  TS  pressurizer  safety  valve 
(PSV)  at-power  (Modes  1-3)  lift  setpoint 
tolerance  from  plus  or  minus  1%  as- 
found  and  plus  or  minus  1%  as- left  to 
+2%/-3%  average  as-foimd  with  no 
single  valve  outside  plus  or  minus  3% 
as-fotmd  and  plus  or  minus  1%  per 
valve  as-left.  The  as-foimd  value  is 
based  on  testing,  the  results  of  which 
are  expressed  as  an  error  (i.e.,  positive 
or  negative  percentage  deviation  from 
the  nominal  lift  setpoint).  The  errors  of 
the  tested  valves  are  svunmed  and  the 
result  divided  by  the  number  of  valves 
tested.  This  result  is  compared  to  the 
acceptable  range  of  +2%  to  -3%.  No 
single  valve  is  allowed  to  be  outside  of 
theplus  or  minus  3%  tolerance. 

The  safety  evaluation  also  supports  an 
increase  to  the  Hot  Shutdovra  (Mode-4) 
required  PSV  lift  setpoint  tolerance  fttjm 
plus  or  minus  1%  as-foimd  and  plus  or 
minus  1%  as-left  to  plus  or  minus  3% 
per  valve  as-foimd  and  plus  or  minus 
1%  per  valve  as-left.  These  proposed 
changes  will  provide  greater  operational 
flexibility  in  meeting  periodic  test 
requirements  established  by  the  safety 
analyses. 

A  concurrent  reduction  in  the 
pressurizer  high  pressure  reactor  trip 
setpoint  and  allowable  value  of  TS 
Table  2.2-1  are  also  proposed.  These 
changes  ensure  that  the  analysis  results 
for  the  loss  of  external  load  accident 
continue  to  meet  the  acceptance  criteria 
with  the  higher  PSV  tolerance. 

The  Loss  of  Load,  Locked  Rotor,  and 
Rod  Withdrawal  event  analyses 
demonstrate  that  increasing  the  at- 
power  PSV  lift  setpoint  tolerance  to 


+2%/-3%  average  as-found  with  no 
single  valve  outside  plus  or  minus  3% 
as-found  and  plus  or  minus  1%  per 
valve  as-left  does  not  result  in  a 
transient  pressure  in  excess  of  the 
overpressure  safety  limit.  Further,  the 
increased  setpoint  tolerance  does  not 
adversely  impact  the  DNBR  [departure 
from  nucleate  boiling  ratio]  results  of 
any  North  Anna  UFSAR  [Updated  Final 
Safety  Analysis  Report]  Chapter  IS 
transient  analysis.  Mode  4  overpressure 
protection  is  adequate  with  one  PSV 
with  a  tolerance  of  plus  or  minus  3%. 

Finally,  the  increased  PSV  setpoint    . 
tolerances  and  reduction  of  the  high 
pressurizer  pressure  reactor  trip  setpoint 
do  not  present  any  operational 
considerations  which  would 
significantly  impact  the  performance  of 
the  plant  during  normal  operation  or 
during  postulated  accident  conditions. 
In  siunmary,  each  pertinent  safety 
criterion  was  evaluated  for  the  proposed 
TS  changes,  and  all  were  found  to  be 
acceptable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

Affected  safety  related  parameters  were 
analyzed  for  a  change  to  North  Anna  1  and 
2  Technical  Specifications  3.4.2  and  3.4.3 
and  Table  2.2-1  item  10.  It  was  determined 
that  the  overpressure  safety  limits  would  not 
be  exceeded  in  the  most  limiting 
overpressure  transients  (Loss  of  Load,  Locked 
Rotor,  and  Rod  Withdrawal  events)  with  the 
as-found  pressurizer  safety  valve  lift  setpoint 
tolerance  increased  to  an  average  of  +2%/- 
3%,  no  single  valve  outside  of  [plus  or 
minus]  3%,  and  the  25  psi  reduction  in  the 
Pressurizer  High  Pressure  Reactor  Trip 
setpoint.  The  DNBR  results  of  transients 
impacted  by  the  proposed  setpoint  tolerance 
increase  meet  the  acceptance  criterion  after 
accounting  for  the  impact  of  the  proposed 
changes.  The  increased  setpoint  tolerance 
will  not  result  in  an  inadvertent  opening  of 
the  pressurizer  safety  valves.  Mode  4 
overpressure  protection  is  adequate  with  one 
PSV  with  a  tolerance  of  (plus  or  minus]  3%. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  identified. 

The  proposed  change  to  North  Anna  1  and 
2  Technical  Specifications  3.4.2  and  3.4.3 
and  Table  2.2-1  item  10  does  not  involve  any 
changes  which  would  introduce  any  new  or 
unique  operational  modes  or  accident 
precursors.  Only  the  allowable  tolerance 
about  the  existing  PSV  lift  setpoint  will  be 
changed,  along  with  a  reduction  in  the 
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pressurizei  high  pressure  reactor  trip 
setpoint. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

It  was  detennined  that  the  most  limiting 
overpressure  transients  do  not  result  in 
maximum  pressures  in  excess  of  the 
overpressure  safety  limits.  The  DNfBR  results 
of  transients  impacted  by  the  proposed 
setpoint  tolerance  increase  meet  Uie 
acceptance  criterion  after  accounting  for  the 
impact  of  the  proposed  changes.  Therefore, 
the  margin  of  safety  is  unchanged  by  the 
proposed  increase  in  the  safety  valve  setpoint 
tolerances. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Ckarlottesville,  Virginia  22903- 
2498 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219 

NRC  Project  Director  David  B. 
Matthews 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  26, 
1995 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  Specifically,  the 
change  would  clarify  the  TS  to  allow 
switching  of  charging  and  low-head 
safety  injection  pvmips  during  imit 
shutdown  conditions.  The  proposed 
changes  would  also  allow  additional 
methods  of  rendering  these  same  pumps 
incapable  of  injecting  into  the  reactor 
coolant  system  (RCS)  when  required  for 
low-temperature  conditions.  NA-1&2  is 
equipped  with  three  charging  pumps. 
These  charging  pumps  provide 
inventory  control,  normal  boration  to 
the  RCS,  and  flow  to  the  reactor  coolant 
pump  seals.  They  also  act  as  the  high- 
head  safety  injection  pumps  during 
accident  conditions.  During  certain 
shutdown  conditions,  it  is  necessary  to 
render  two  of  the  three  charging  pumps 
inoperable  to  maintain  the  low- 
temperature  overpressure  protection 
(LTOP)  design  bases  assumptions.  This 
provides  assurance  that  a  mass  addition 
pressure  transient  can  be  relieved  by  the 
operation  of  a  single  pressurizer  power- 


operated  relief  valve  (PORV).  Low- 
temperattire  overpressure  protection  for 
each  NA-142  imit  is  provided  by  two 
pressuxizer  PORVs. 

During  shutdown  conditions,  periodic 
surveillance  testing  of  the  charging 
pimips  is  required  by  the  NA-1&2  TS. 
Also  diulng  shutdown  conditions,  it 
may  be  desirable  to  switch  from  one 
charging  piunp  to  another  to  allow  for 
other  activities  such  as  maintenance  or 
testing. 

The  ourrent  NA-1&2  TS  associated 
with  charging  piunps  during  shutdown 
conditions  are  very  restrictive  and  do 
not  allow  sufficient  latitude  for 
surveillance  testing  or  pump  switching. 
The  current  NA-1&2  TS  specifically 
state  in  the  surveillance  requirements 
that  the  method  used  to  render  a 
charging  pump  inoperable  is  to  place 
the  pump  control  switch  in  the  pull-to- 
lock  position.  This  requirement  would 
not  allow  for  surveillance  or  post- 
maintenance  testing  of  the  inoperable 
charging  pumps  since  this  switch  is 
used  to  start  those  pimips. 

Therefore,  the  licensee  proposes  to 
modify  NA-142  TS  to  allow  more  than 
one  charging  pump  to  be  operable  and 
capable  of  injecting  into  the  RCS  for 
pump  switching  operations. 
Additionally,  the  methods  used  to 
render  charging  piunps  inoperable  will 
be  expanded  to  allow  for  post- 
maintenance  and  surveillance  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Allowing  more  than  one  charging  pump  to 
be  operable  and  capable  of  injecting  into  the 
RCS  during  RCS  low  temperatiuv  operation 
for  pump  switching  for  post-maintenance 
and  surveillance  testing  does  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  any  previously  analyzed 
accident.  Pump  switching  operations  will  be 
under  the  direct  administrative  control  of  a 
licensed  operator  and  will  only  be  for  a  short 
duration  of  time.  Any  situation  that  could 
result  in  an  excessive  RCS  mass  addition 
would  be  immediately  recognized  by  the 
operator  and  remedial  action  would  be  taken 
to  prevent  challenges  to  RCS  integrity.  Using 
methods  such  as  opening  the  charging  pimip 
power  supply  breaker  or  closing  the  charging 
pump  discharge  valve(s)  to  render  a  charging 
pump  inoperable  will  ensure  that  these 
pumps  will  not  be  capable  of  injecting  water 
into  the  RCS.  These  alternate  methods  are  as 


effective  as  placing  the  control  switches  in 
the  pull-to-lock  position. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Allowing  more  than  one  charging  pimip  to 
be  operable  and  capable  of  injecting  into  the 
RCS  during  low-temperature  operation  for 
pump  switching  for  post-maintenance  and 
surveillance  testing  does  not  involve  any 
physical  modifications  of  the  plant  nor  result 
in  a  change  in  a  method  of  operation. 
Licensed  operator  control  of  charging  pump 
switching  operations  will  continue  to  ensure 
that  the  RCS  will  not  be  challenged  by 
excessive  mass  addition  events.  Using 
methods  other  than  placing  charging  pump 
control  switches  in  the  pull-to-lock  position 
to  render  the  pump  inoperable  will  still 
ensure  that  only  one  pump  will  be  capable 
of  injecting  into  the  RCS  during  low 
temperature  operations.  Therefore,  a  new  or 
different  type  of  accident  is  not  made 
possible. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

AUowing  more  than  one  charging  pump  to 
be  operable  and  capable  of  injecting  into  the 
RCS  during  RCS  low  temperature  operation 
for  pump  switching  for  post-maintenance 
and  surveillance  testing  does  not  affect  any 
safety  limits  or  limiting  safety  system 
settings.  The  alternate  methods  of  rendering 
pumps  inoperable  provide  the  same  level  of 
assurance  that  the  pump  is  incapable  of 
flowing  into  the  RCS  as  placing  the  pump 
control  switch  in  the  pull-to-lock  position.  ' 
Sjrstem  operating  parameters  remain 
unaffected.  The  availability  of  equipment 
required  to  mitigate  or  assess  the 
consequence  of  an  accident  is  not  reduced. 
Safety  margins  are,  therefore,  not  decreased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Him  ton  and  Williams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219 

NRC  Project  Director:  David  B. 
Matthews 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  July  20, 
1995 

Description  of  amendment  request: 
The  proposed  amendments  would:  1) 
revise  three  Reactor  Protection  System/ 
Engineered  Safety  Features  Actuation 
Systems  channel  trip  setpoint  limits,  2) 
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add  a  new  setpoint  limit  for  high  high 
steam  generator  water  level,  and  3) 
incorporate  editorial  changes  to  revise 
the  n^easurement  units  of  one  setpoint 
limit  and  to  delete  certain  references  to 
two-loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:Specifically,  operation  of  Surry 
Power  Station  with  the  proposed  change 
will  not: 

(1)  Involve  a  significant  increase  in  either 
the  probability  of  occurrence  or 
consequences  of  any  accident  or  equipment 
malfiinction  scenario  which  is  important  to 
safety  and  which  has  been  previously 
evaluated  in  the  Updated  Safety  Analysis 
Report  (UFSAR).  The  effect  of  the  proposed 
change  is  to  ensure  that  actual  plant  setpoints 
remain  conservative  consistent  with  respect 
to  accident  analysis  assumptions.  The 
proposed  change  requires  safety  system 
actuation  limits  that  are  more  conservative 
than  those  currently  in  Technical 
Specifications.  The  change  does  not 
invalidate  currently  implemented  station 
setpoints  or  currently  applicable  accident 
analysis  assumiptions  regarding  these 
setpoints.  Consequently,  the  results  and 
conclusions  of  the  current  UFSAR  accident 
analyses  are  not  affected  by  these  changes. 
The  proposed  Technical  Specifications 

-  change  revises  setpoints  used  to  mitigate 
accidents  and  therefore  has  no  bearing  on  the 
probability  of  an  accident.  Further,  the 
change  ensures  that  the  setpoints  used  to 
mitigate  an  accident  bound  the  setpoints 
used  in  the  accident  analyses.  Therefore,  the 
probability  of  an  accident  or  consequences  of 
an  accident  is  not  adversely  affected  as  a 
.result  of  this  change. 

(2)  Create  the  possibility  of  a  new  or 
difiiarent  type  of  accident  than  those 
previously  evaluated  in  the  UFSAR. 
Implementing  the  proposed  Technical 
Specifications  setpoint  limits  cannot  create 
the  possibility  of  an  accident  of  a  different 
type  than  was  previously  evaluated  in  the 
UFSAR.  Since  actual  plant  setpoints  are  not 
being  affected,  new  accident  precursors  will 
not  be  introduced.  Furthermore,  spurious 
challenges  to  safety  systems  are  also  not 
expected  to  increase  in  frequency  as  a  result 
of  these  changes  since  actual  setpoints 
installed  in  the  plant  are  not  being  changed 
Consequently,  no  new  accident  precursors 
are  created  as  a  result  of  the  new  Technical 
Specifications  setpoint  limits. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  results  of  the 
existing  UFSAR  accident  analyses  remain 
bounding,  safety  margins  are  not  impacted. 
The  proposed  Technical  Specifications 
setpoint  limits  ensure  plant  setpoints  remain 
conservative  and  consistent  with  design  base 
accident  analysis  assumptions  including 
appropriate  instrument  channel  uncertainties 
due  to  harsh  environmental  conditions. 
Therefore,  the  margin  of  safety  as  defined  in 
the  Technical  Specifications  bases  is 
unaffected. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tovyrer,  951  E. 
B5Td  Street,  Richmond,  Virginia  23219 

NRC  Project  Director:  David  B. 
Matthews 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Cofiiey 
County,  Kansas 

Date  of  amendment  request:  July  25, 
1995 

Description  of  amendment  request: 
This  license  amendment  request 
proposes  to  revise  Technical 
Specification  4.0.5a  and  Bases  Section 
3/4.4.10  to  delete  the  clause  "(g),  except 
where  specific  written  relief  has  been 
granted  by  the  Commission  pursuant  to 
10  CFR  Part  50,  Section  50.55a(g)(6)(i)." 
This  proposed  change  is  consistent  with 
NUREG-1482,  "Guidelines  for  Inservice 
Testing  and  Nuclear  Power  Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requied  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  change  would  remove  the 
wording  "...(g),  except  where  specific  written 
relief  has  been  granted  by  the  Commission 
pursuant  to  10  CFR  Part  50,  Section 
50.55a(g)(6)(i)."  The  Inservice  Inspection  and 
Testing  Programs  are  described  in  the 
technical  specifications  pursuant  to  10  CFR 
50.55a.  In  addition,  the  proposed  change,  in 
accordance  with  NnjREG-1431  and  NUREG- 
1482,  would  provide  relief  to  the  ASME  Code 
requirement  in  the  interim  between  the  time 
of  submittal  of  a  relief  request  until  the  NRC 
has  issued  a  safety  evaluation  and  granted 
the  relief.  The  change  being  proposed  is 
administrative  in  nature  and  does  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  does  it  affect  any 
technical  specification  that  preserves  safety 
analysis  assumptions.  Any  relief  from  the 
approved  ASKffi  Section  XI  Code 
requirements  will  require  a  10  CFR  50.59 
evaluation  to  ensure  no  technical 
specification  changes  or  unreviewed  safety 
questions  exist.  Therefore,  operation  of  the 


fecility  in  accordance  with  the  proposed 
change  would  not  affect  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  would  remove  the 
wording  "...(g),  except  where  specific  written 
relief  has  been  granted  by  the  Commission 
pursuant  to  10  CFR  Part  50,  Section 
50.55a(g)(6)(i)."  The  Inservice  Inspection  and 
Testing  Programs  are  described  in  the 
technical  specifications  pursuant  to  10  CFR 
50.55a.  in  addition,  the  proposed  change,  in 
accordance  wth  NUREG-1431  and  NUREG- 
1482,  would  provide  relief  to  the  ASME  Code 
requirement  in  the  interim  between  the  time 
of  submittal  of  a  relief  request  until  the  NRC 
had  issued  a  safety  evaluation  and  granted 
the  relief.  The  change  being  proposed  is 
administrative  in  nature  and  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  the  facility  license.  The  change 
does  not  involve  the  addition  or  modification 
of  equipment  nor  does  it  alter  the  design  or 
operation  of  plant  systems.  Any  relief  from 
the  approved  ASME  Section  XI  Code 
requirements  will  require  a  10  CFR  50.59 
evaluation  to  ensure  no  technical 
specification  changes  or  unreviewed  safety 
questions  exist.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
change  would  not  create  the  p>ossibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

T^is  proposed  change  would  remove  the 
wording  "...(g),  except  where  specific  written 
relief  has  been  granted  by  the  Commission 
pursuant  to  10  CFR  Part  50,  Section 
50.55a(g)(6)(i)."  The  Inservice  Inspection  and 
Testing  Programs  are  descrit)ed  in  the 
technical  specifications  pursuant  to  10  CFR 
SO.SSa.  In  addition,  the  proposed  change,  in 
accordance  with  NUREG-1431  and  NUREG- 
1482,  would  provide  relief  to  the  ASME  Code 
requirement  in  the  interim  between  the  time 
of  submittal  of  a  relief  request  until  the  NRC 
has  issued  a  safety  evaluation  and  granted 
the  relief.  The  change  being  proposed  is 
administrative  in  nature  and  will  not  alter 
the  bases  for  assurance  that  safety-related 
activities  are  performed  correctly  or  the  basis 
for  any  technical  specification  that  is  related 
to  the  establishment  or  maintenance  of  a 
safety  margin.  Any  relief  from  the  approved 
ASME  Section  XI  Code  requirements  will 
require  a  10  CFR  50.59  evaluation  to  ensure 
no  technical  specification  changes  or 
unreviewed  safety  questions  exist.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proftosed  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
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William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  N.W..  Washington,  D.C. 
20037 

NRC  Project  Director:  William  H. 
Bateman 

Preriously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
^d  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  Usts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
considerLtion. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August 
11, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would    . 
remove  Technical  Specification  Section 
3.2,  "Makeup  and  Purification  and 
Chemical  Addition  Systems,"  and  its 
bases.  The  pertinent  requirements  and 
bases  applicable  to  these  systems  are 
being  incorporated  in  the  TMI-1 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  18, 
1995 (60  FR  43172] 

Expiration  date  of  individual  notice: 
September  18, 1995 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisbiirg,  PA  17105 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  6, 1995,  and  superseded  on 
August  7, 1995 

Description  of  amendments  request: 
Amend  the  Sequoyah  Nuclear  Plant, 
Units  1  and  2  Technical  Specification 
(TS)  to  revise  the  nimierical  values  for 
the  overtemperature  and  overpower 
delta-temperature  equation  constants  in 
TS  Table  2.2-1,  Reactor  Trip  System 
Instrumentation  Trip  Setpoints. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register  August 
15, 1995  (60  FR  42187) 

Expiration  date  of  individual  notice: 
September  14, 1995 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  othenwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
vidth  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 


Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  pubhc  document  rooms  for  the 
particular  facihties  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  2, 1995 

Brief  description  of  amendments:  The 
amendments  remove  from  the  technical 
specifications  (TS)  plant  elevations  for 
the  minimiun  water  volume  required  in 
the  spent  fuel  pool  and  relocate  them  to 
site  procedures.  The  TS  amendment 
also  includes  two  changes  to  correct 
administrative  errors  in  the  TS. 

Date  of  issuance:  August  7. 1995 

Effective  date:  August  7. 1995 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  97  ;  Unit  2  - 
Amendment  No.  85;  Unit  3  - 
Amendment  No.  68 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5, 1995  (60  FR  35060)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  7, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix,  Arizona 
85004 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 

1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
January  25, 1993.  as  supplemented  on 
December  28, 1993,  September  13, 1994, 
January  13. 1995.  and  May  25, 1995. 
The  supplemental  submittals  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice  or  change  the  no 
significant  hazards  determination. 

Brief  description  of  amendments:  The 
amendments  allow  unit  entry  into 
Operational  Condition  1  (Power 
Operation)  from  Operational  Condition 

2  (Startup)  vrith  up  to  eight  inoperable 
control  rods,  provided  those  control 
rods  are  not  inoperable  due  to  being 
immovable  or  untrippable. 

Date  of  issuance:  August  11, 1992 
Effectove  date:  August  11, 1992 
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Amendment  Nos.:  178  and  209 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62. 

Date  of  initial  notice  in  Federal 
Register  July  7,  1993  (58  FR  36428)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  11, 
1995. Significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  WiUiam  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
April  5, 1995,  as  supplemented  July  31, 
1995 

Brief  description  of  amendment:  The 
amendment  revises  various  portions  of 
TS  3/4.9,  Refueling  Operations,  to  be 
consistent  with  NUREG-1431, 
"Standard  Technical  Specifications, 
Westinghouse  Plants,"  and  allows  the 
relocation  of  applicable  sections  from 
the  TS  that  do  not  meet  the  Commission 
screening  criteria  for  retention. 

Date  of  issuance:  August  9, 1995 

Effectove  date:  August  9, 1995 

Amendment  No.  .•61 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  May  10, 1995  (60  FR  24906) 
The  July  31. 1995  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  ho 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  9, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
January  13, 1995 

Brief  description  of  amendments:  The 
amendments  revise  the  pressure  alarm 
setpoint  allowable  values  for  the 
emergency  core  cooling  system  (ECCS) 
and  reactor  core  isolation  cooling  (RCIC) 
system  "keep  filled"  pressure 
instrumentation  channels.  The  purpose 
of  the  change  is  to  lower  the  setpoint 
allowable  values  for  these  parameters  to 


more  realistic  values  based  upon 
calculations  performed  by  the  licensee 
reflecting  design  changes  and  system 
performance.  Also,  the  term  "setpoint" 
is  being  changed  to  "setpoint  allowable 
value"  to  clarify  the  use  of  the  values. 
Additionally,  two  administrative/ 
editorial  changes  are  included  to  delete 
technical  specification  footnotes  which 
are  no  longer  applicable. 
Date  of  issuance:  August  15, 1995 
Effectove  date:  Immediately,  to  be 
implemented  within  90  dajrs. 
Amendment  Nos.:  105  and  91 
Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1, 1995  (60  FR  11128) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
^valuation  dated  August  15, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Commimity  College, 
Oglesby,  Illinois  61348 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
February  24, 1994,  as  supplemented  by 
letters  dated  April  19,  May  25,  August 
25, 1994,  January  4,  January  27, 
February  22,  March  15,  April  19,  and 
May  31, 1995 

Brief  description  of  amendments:  The 
amendments  provide  siu^eillance 
requirements  for  a  planned  modification 
to  the  Keowee  emergency  power 
generators'  imdergroimd  power  path 
breaker  closing  logic. 
Date  of  issuance:  August  15, 1995 
Date  o/ issuance;  August  15, 1995 
Effectove  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
Amendment  Nos.:  210,  210,  and  207 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30, 1994  (59  FR  14887) 
The  April  19,  May  25,  August  25. 1994, 
January  4,  January  27.  February  22, 
March  15,  April  19,  and  May  31,  1995, 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
February  24, 1994,  appHcation  and 
initial  no  proposed  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15, 199 5. No 


significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
March  30, 1995,  as  supplemented  May 
5,  1995  and  June  19,  1995 

Brief  description  of  amendments: 
These  amendments  relate  to  separation 
of  the  24-hour  emergency  diesel 
generator  test  and  hot  restart  test  from 
the  loss  of  o^ite  power  test. 

Date  of  issuance:  August  8,  1995 

Effectove  date:  August  8, 1995 

Amendment  Nos.:  175  and 
169Facilify  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  o/ initio/ notice  in  Federal 
Register  May  23. 1995  (60  FR  27339), 
and  July  5,  1995  (60  FR  35072)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  8,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
Counfy,  New  Jersey 

Date  of  application  for  amendment: 
April  15, 1995,  as  supplemented  by 
letters  on  May  20, 1994,  and  March  8, 
1995 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Section  6.5.3,  "AUDITS." 
by  removing  the  specified  frequency  for 
internal  audits.  These  frequency 
specifications  will  now  be  located  in 
Appendix  E  of  the  GPU  Nuclear 
Operational  Quality  Assiu-ance  Plan 
(lOOO-PLN-7200.01).  A  minor  editorial 
change  has  been  incorporated  into  TS 
6.5.1.14  correcting  a  reference  in 
response  to  a  finding  in  the  Operational 
Safety  Team  Inspection  (OSTI)  report  of 
December  23, 1993. 

Date  of  issuance:  August  7, 1995 

Effectove  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  181 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25,  1994  (59  FR  27056) 


45194 


Federal  Register  /  Vol.  60.  No.  168  /  Wednesday.  August  30,  1995  /  Notices 


The  letters  of  May  20. 1994,  and  March 
8, 1995,  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  7, 1995. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library. 
Reference  Department,  101  Washington 
Street.  Toms  River,  NJ  08753 

GPU  Nuclear  Corporation,  et  aL, 
Docket  No.  50-289,  Three  Mib  Islaad 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
April  19, 1994.  supplemented  March  8. 
1995 

Brief  description  erf  amendment:  The 
amendment  revises  the  TMI-1  Technical 
Specification  (TS)  Section  6.5.3  to 
remove  the  specified  frequency  of 
various  licensee-conducted  audits, 
including  those  related  to  quality 
assiuance,  fire  protection,  security, 
emergency  preparedness,  and  of&ite 
dose  calculations.  The  frequencies  for 
conduct  of  these  audits  will  now  be 
specified  in  the  licensee's  Operational 
Quality  Assurance  Plan,  which  requires 
NRG  approval  for  significant  changes. 
The  Commission  has  determined  that 
these  audit  fi^quencies  need  not  be  in 
the  TS  to  assiu«  public  health  and 
safety. 

Date  of  issuance:  August  14, 1995 

Effectove  date:  August  14, 1995 

Amendment  No.:  195 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8, 1994  (59  FR  29627) 
The  March  8, 1995,  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  14, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  13, 1994,  as  supplemented 
April  3, 1995 


Brief  description  of  amendment:  The 
amendment  revises  Table  3.6.1.2-1  to 
allow  a  maximum  leakage  of  24.0  scQi 
for  each  of  the  8  main  steam  isolation 
valves  instead  of  the  current  6.0  scfli. 

Date  of  issuance:  August  10, 1995 

Effectove  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days 

Amendment  No.:  67 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  18, 1995  (60  FR  3675) 
The  April  3, 1995.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  no  proposed 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  10, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
Univeraty  of  New  Yoric,  Oswego,  New 
York  13126 

Pennsylvania  Pow^  and  Light 
Company,  Docket  Noa.  50-387  and  50- 
388  Susquehanna  Steam  Ekxrtric 
Station,  Units  1  and.2,  Lnzeme  €ounty, 
Pennsylvania 

Date  of  application  for  amendments: 
March  15, 1995  (published  in  Federal 
Register  as  March  15, 1994)  as 
supplemented  by  letter  dated  August  5, 
1995 

Brief  description  of  amendments: 
These  amendments  modify  the 
Susquehanna  Steam  Electric  Station 
Technical  Specification  Table  3.6.3-1, 
Primary  Containment  Isolation  Valves, 
concerning  the  scope  of  Type  C  testing 
on  specified  emergency  core  cooling 
system  and  reactor  core  isolation 
cooling  containment  isolation  valves. 
Specifically,  the  subject  valves  on 
systems  which  terminate  below  the 
minimum  water  level  of  the  suppression 
pool  will  no  longer  require  Type  C 
testing  but  will  instead  be  tested  using 
requirements  of  the  American  Society  of 
Mechanical  Engineers'  Section  XI  Code. 
Date  of  issuance:  August  15, 1995 
Effectove  date:  August  15, 1995 
Amendment  Nos.:  149  and  119 
Facility  Operating  Ucense  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical 
Specifications.The  supplemental  letter 
did  not  change  the  proposed  no 
significant  hazards  consideration 
determination  nor  the  Federal  Register 
notice. 

Date  of  initial  notice  in  Federal 
Register  April  26, 1995  (60  FR  20521) 


The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvffiiia  18701    , 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
March  31, 1995,  as  supplemented  by 
letter  dated  June  22, 1995 

Brief  description  of  amendments: 
These  amendments  delete  from  the 
Technical  Specifications  of  each  imit, 
the  operational  condition  restriction  in 
Surveillance  Requirement  4.8.1.1.2.d.7, 
which  requires  that  24-hour  emergency 
diesel  generator  testing  be  performed 
with  at  least  one  unit  in  operational 
condition  4  or  5  (cold  shutdown  or 
refueling). 

Date  of  issuance:  August  15, 1995 

Effectove  date:  Units  1  and  2,  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  60  days 

Amendment  Nos.:  150  and  120 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  TTie  amendments 
revised  the  Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20523) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

• 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
November  21, 1994,  as  supplemented  by 
letters  dated  February  21,  1995,  March 
28, 1995.  April  10. 1995,  May  24. 1995, 
and  June  23, 1995 

Brief  description  of  amendments: 
These  amendments  change  the 
Technical  Specifications  for  the  two 
units  by  deleting  reference  to  the  main 
steamline  isolation  valve  (MSIV)  leakage 
control  system  and  its  associated 
primary  containment  isolation  valves, 
and  increase  the  allowable  leakage  rate 
for  any  MSIV  and  the  total  maximiun 
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pathway  leakage  for  all  four  main  steam 
lines. 

Date  of  issuance:  August  15, 1995 

Effectove  date:  Units  1  and  2  as  of 
date  of  issuance  and  shedl  be 
implemented  within  30  days 

<    Amendment  Nos.:  151  and  121 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  503)     ^ 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15, 1995. No 
significant  hazards  consideration 
comments  received:  No 

•Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701 

Power  Authority  of  the  State  of  New 
Yoik,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
March  2, 1995 

Brief  description  of  amendment:  The 
amendment  extends  the  surveillance 
test  intervals  for  the  snubber  systems  to 
support  24-month  operating  cycles. 
Surveillance  test  interval  extensions  are 
denoted  as  being  performed  "every  24 
months"  or  "at  least  once  per  24 
months"  consistent  with  the  guidance 
provided  in  Generic  Letter  (GL)  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
24-Montii  Fuel  Cycle,"  dated  April  2, 
1991.  The  NRC  staff  has  determined  that 
the  proposed  Technical  Specification 
changes  are  in  accordance  with  GL  91- 
04,  and  are,  therefore,  acceptable. 

Date  of  issuance:  August  8, 1995 

Effectove  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  226 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  10, 1995  (60  FR  24916) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  8, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126 


Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
February  5, 1993,  supplemented  April 
13,  June  11  and  November  17. 1993 

Brief  description  of  amendments:  The 
amendment  eliminates  the  Steam/ 
Feedwater  Flow  Mismatch  and  Low 
Steam  Generator  Water  Level  Reactor 
Trip  due  to  the  installation  of  the  digital 
feedwater  control  system  incorporating 
a  median  signal  selector. 

Date  of  issuance:  August  7, 1995 

Effectove  date:  Unit  1 .  as  of  the  date 
of  issuance,  to  be  implemented  by  the 
startup  following  the  twelfth  refueling 
outage.  Unit  2.  as  of  the  date  of 
issuance,  to  be  implemented  by  the 
startup  following  the  current  outage 

Amendment  Nos.:  173  and  154 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1993  (58  FR  25864) 
The  April  13,  June  11.  and  November 

17. 1993  submittals  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

South  Carolina  Electric  ft  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Viigil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  March 

11. 1994 

Description  of  amendment  request: 
The  amendment  decreases  the  allowable 
time  for  operation  with  one  inoperable 
residual  heat  removal  (RHR)  relief  valve 
from  7  days  to  72  hours.  This 
amendment  request  has  been  submitted 
in  response  to  Generic  Issue  94  as 
discussed  in  Generic  Letter  90-06. 

Date  of  issuance:  August  11, 1995 

Effectove  date:  August  11, 1995 

Amendment  No.:  125 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22, 1994  (59  FR  32236) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  11, 1995.No 


significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Fairfield  Coiuity  Library,  300 
Washington  Street.  Winnsboro,  South 
Carolina  29180 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
14. 1994  (TXX-94045),  as  supplemented 
by  letter  dated  May  23. 1995  (TXX- 
95147) 

Brief  description  of  amendments:  The 
amendments  incorporated  appropriate 
references  to  and  provisions  of  the  new 
10  CFR  Part  20  regulations.  These 
changes  revised  a  definition  and  aspects 
of  radiological  effluent  technical 
specifications,  clarified  the 
administrative  specification  for 
reporting  individual  annual  exposures 
greater  than  100  mrem  by  work/ job 
function,  and  revised  the  administrative 
sp>ecifications  for  providing  alternative 
measures  for  control  of  access  to  high 
radiation  areas  and  designating  record 
retention  for  radioactive  shipments. 

Date  o/ issuance.- August  11, 1995 

Effectove  date:  August  11, 1995 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  42;  Unit  2  - 
Amendment  No.  28 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1994  (59  FR  22016) 
The  additional  information  contained  in 
the  supplemental  letter  dated  May  23, 
1995,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determinations.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  11, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Pubhcations/Maps.  702  College,  P.O. 
Box  19497,  ArUngton,  TX  76019 

Vermont  Yankee  Nuclear  Povrer 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Poiver 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
March  31, 1994.  as  supplemented  by 
letters  dated  September  9. 1994,  and 
June  22. 1995 

Brief  description  of  amendment:  The 
amendment  modifies  the  requirements 
for  avcHdance  and  protection  fit>m 
thermal  hydrauUc  instabilities  to  be 
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consistent  with  the  Boiling  Water 
Reactor  (BWR)  Owners  Group  long-term 
solution  Option  I-D  described  in  the 
Licensing  Topical  Report.  "BWR 
Owners  Group  Long-Term  Stability 
Solutions  Licensing  Methodology, 
NEDO-31960  June  1991"  and  NEDO- 
31960.  Supplement  1.  Dated  March 
1992.  NEDO-31960  and  NEDO-31960. 
Supplement  1,  were  accepted  by  the 
NRC  staff  in  a  letter  to  L.  A.  England 
(BWR  Owners  Group)  dated  July  12. 
1993. 

Date  of  issuance:  August  9, 1995 

Effectove  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  146 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  507) 
The  September  9. 1994,  and  June  22, 
1995,  submittals  provided  clarilying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9,  1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Meinorial  Library,  224 
Main  Street.  Brattleboro.  VT  05301 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August. 

For  The  Nuclear  Regulatory  Conunission 

Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects 
ni/rv.  Office  of  Nuclear  Reactor  Regulation 

IDoc.  95-21389  Filed  &-29-95:  8:45  am] 
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[DoctotNo.4<M>299] 

Federal  Register  Notice  of  Amendment 
To  Change  Reclamation  Milestone 
Dates  In  Source  Material  Ucense  SUA- 
648  Held  by  Umetco  Minerals 
Corporation 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Amendment  of  Source  Material 
License  SUA-648  to  change  reclamation 
milestone  dates. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  amended  Umetco 
Mineral  Corporation's  (Umetco's) 
Source  Material  License  SUA-64ato 
change  the  reclamation  milestone  dates. 
This  amendment  was  requested  by 


Umetco  by  letter  dated  April  21, 1995, 
and  its  receipt  by  NRC  was  noticed  in 
the  Federal  Regiister  on7une  21, 1995. 

The  license  amendment  modifies 
License  Condition  59  to  change  the 
completion  dates  for  four  site- 
reclamation  milestones.  The  new  dates 
approved  by  the  NRC  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  the  A-9  Impoundment 
by  one  year,  and  (2)  placement  of 
erosion  protection  on  the  Inactive 
Impoundment,  the  A-9  Impoundment, 
and  the  Heap  Leach  Impoimdment  by 
one  year.  Umetco  attributes  the  delays 
to  (1)  NRC's  re-examination  of  cover 
design  for  performance  with  current 
standards  and  practices,  and  (2)  short 
construction  season  at  the  Gas  Hills  site. 
Based  on  reviewof  Umetco's  submittal, 
the  NRC  staff  concludes  that  the  delays 
are  attributable  to  factors  beyond  the 
control  of  Umetco,  the  proposed  work  is 
scheduled  to  be  completed  as 
expeditiously  as  practicable,  and  the 
added  risk  to  the  pubUc  health  and 
safety  is  not  significant. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(c)(ll),  and  an  environmental 
report  fit>m  the  licensee  is  not  required 
by  10  CFR  51.60(b)(2). 

SUPPLEMENTARY  INFORMATK>N:  UmetCo's 
license,  including  an  amended  License 
Condition  59,  and  the  NRC  staffs 
technical  evaluation  of  the  amendment 
request  are  being  made  available  for 
public  inspection  at  the  Commission's 
PubUc  Dociunent  Room  at  2120  L  Street, 
NW  (Lower  Level).  Washington.  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch.  Division  of  Waste  Management. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  August  1995. 

Joseph  J.  Holonich, 

Chief  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Managjement,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc  95-21494  Filed  8-2»-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  No.  34-36139;  File  No.  SR-CHX- 
95-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change,  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  the  Chicago 
Match 

August  23, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  27, 1995,  the 
Chicago  Stock  Exchange,  hic.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  and  on  August  22. 1995. 
filed  Amendment  No.  1  to  the  proposed 
rule  change.'  as  described  in  Items  I.  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Article 
XXVn  of  the  Exchange's  Rules  to 
increase  the  number  of  daily  matches  in 
the  Chicago  Match  to  two. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  30. 1994,  the 
Commission  approved  a  proposed  rule 
of  the  Exchange  that  created  the  Chicago 
Match,  an  institutional  trading  system 


'  See  Letter  from  David  T.  Rusoff.  Attorney,  Foley 
ft  Lardner,  to  Eliaa  Metzger.  Attorney.  SEC,  dated 
August  22. 1995. 
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that  integrates  an  electronic  order  match 
system  with  a  facility  for  brokering 
trades  (SR-CHX-93-19;  Release  No.  34- 
35030).  As  originally  filed,  the  rules 
contemplated  only  one  match  occurring 
per  trading  day. 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Chicago  Match 
rules  to  accommodate  two  matches  per 
trading  day.  As  before,  the  matches  will 
occur  mid-day  during  the  Exchange's 
primary  trading  session. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-19 
and  should  be  submitted  by  September 
20, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-21501  Filed  8-29-95;  8:45  am] 
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[Release  No.  34-36150;  File  No.  SR-MSRB- 
95-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaldng 
Board  Relating  to  Fee  Assessments 
and  Reporting  of  Sales  or  Purchases, 
Pursuant  to  Rules  A-13,  A-14,  and  G- 
14 

August  23, 1995. 

Pursuant  to  Section  19(b)(2)  of  the 
Secmities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(2).  notice  is 
hereby  given  that  on  August  11.  1995, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  vidth 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-95-13).  The  proposed  rule 
change  is  described  in  Items  I,  II,  ^d  III 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  amendments  to 
three  of  its  rules  to  make  certain 
changes  in  the  fees  assessed  to  brokers, 
dealers  and  municipal  securities  dealers 
("dealers")  that  engage  in  municipal 
securities  activities  regulated  by  the 
Board.  The  proposed  amendments  relate 
to  the  following  rules:  rule  A-13,  which 
currently  provides  for  fee  assessments 


based  on  underwriting  activity;  rule  A- 
14,  which  provides  for  an  annual  fee 
paid  by  dealers  to  the  Board;  and  rule 
G-14,  which  currently  requires 
reporting  of  certain  transactions  in 
municipal  securities  to  the  Board  for 
purposes  of  public  price  reporting  and 
market  surveillance.  The  proposed 
amendments  are  collectively  referred  to   ' 
hereafter  as  "the  proposed  rule  change." 
The  Board  has  planned  that  the 
proposed  rule  change  will  become 
effective  October  1, 1995,  to  coincide 
with  the  beginning  of  the  Board's  1996 
fiscal  year.  The  Board  accordingly 
requests  the  Commission  to  approve  the 
proposed  rule  change  in  such  time  as  to 
allow  it  to  become  effective  on  that  date. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Section  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

The  purpose  of  the  proposed  rule 
change  is  to  help  provide  sufficient 
revenues  to  fund  Board  operations  and 
to  allocate  fees  among  dealers  in  a 
manner  that,  compared  to  the  current 
fee  structure,  more  accurately  reflects 
each  dealer's  involvement  in  the 
municipal  securities  market.  The 
proposed  rule  change  would  accompUsh 
these  purposes  by:  amending  rules  A-13 
and  G-14  to  institute  a  new  assessment 
of  $.01  per  $1,000  par  value  on  all 
interdealer  transactions  that  are 
required  to  be  reported  to  the  Board 
under  rule  G-14;  amending  rule  A-13  to 
lower  the  current  underwriting 
assessment  from  $.03  per  $1,000  to  $.02 
per  $1,000;  and  amending  rule  A-14  to 
increase  the  annual  fee  assessed  to 
dealers  from  $100  to  $200  per  dealer. 

The  Current  Fee  Structure 

The  Board  currently  levies  three  types 
of  fees  that  are  generally  applicable  to 
dealers.  Rule  A-12  provides  for  a  $100 
initial  fee  paid  once  by  a  dealer  when 
it  enters  the  municipal  securities 
business.  Rule  A-14  provides  for  an 
annual  fee  of  $100  from  each  dealer  who 
conducts  municipal  securities  business 
during  the  year.  Rule  A-13  provides  for 
an  underwriting  assessment,  based  on 
the  par  value  of  a  dealer's  participation 
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in  primary  ofiierings  of  municipal 
securities. 

Rule  A-12  and  A-14  fees  have  been  ' 
the  same  since  their  adoption  in  1975 
and  1977,  respectively.  The  rule  A-13 
underwriting  assessment  fee  historically 
has  varied,  based  on  new  issue  volume 
in  the  market  and  the  Board's  revenue 
needs.  The  undervmting  assessment  has 
ranged  £rom  a  high  of  $.05  per  $1,000 
in  1976  to  a  low  of  $.01  per  $1,000  in 
1988.  Since  1991,  it  has  been  set  at  $.03 
per  $1,000  par  value  for  primary 
offerings  of  most  long-term  securities.^ 
In  1992,  a  lower  rate  of  $.01  per  $1,000 
was  instituted  for  primary  offerings  of 
certain  short-term  securities.*  The  Board 
now  bills  dealers  monthly  for  A-13  fees, 
based  upon  official  statements  sent  ta 
the  Board  under  rule  G-36.3 

The  rule  A-13  underwriting 
assessment  fee  provides  over  ninety 
percent  of  Board  revenues.  The  Board 
originally  adopted  the  imderwriting 
assessment  so  that  the  fee  would  best 
reflect  each  dealer's  involvement  in  the 
municipal  seciuities  market,  based  on 
then-available  data.  Although  there  are 
exceptions,  it  is  generally  true  that  the 
activity  of  individual  dealers  in  the 
underwriting  business  provides  a  rough 
gauge  of  their  general  transaction 
activity  and  overall  participation  in  the 
market.  However,  even  when  originally 
adopting  rule  A-13  in  1976,  the  Board 
recognized  that  basing  the  rule  A-13 
fees  exclusively  on  dealer  participation 
in  new  issue  offerings  was  an  imperfect 
means  to  measxu'e  a  dealer's 
participation  in  the  market  because, 
among  other  things,  it  does  not  reflect 
market  activity  occurring  after  the 
purchase  of  a  new  issue  from  an  issuer. 
Notwithstanding  this  fact,  a  fee  based  on 
underwriting  participation  has,  imtil 
now,  been  the  best  available  means  to 
create  verifiable  assessments  that 


'  As  us«d  in  rule  A-13,  "primary  offering"  is 
defined  as  in  Exchange  Act  Rule  lSc2-l2  on 
municipal  securities  disclosure.  Primary  offerings 
that  have  been  assessed  at  S.03  per  SI. 000  under 
rule  A-13  since  1991  are  those  municipal  securities 
with  a  final  stated  maturity  of  two  years  or  more 
and  an  aggregate  par  value  of  Si  .000,000  or  more. 
Since  1992.  rule  A-13  has,  in  addition,  exempted 
from  fee  assessments  those  primary  ofierings  which 
have  a  final  stated  maturity  of  nine  months  or  less 
or  which  are  "puttable"  to  an  issuer  at  least  as 
frequently  as  every  nine  months  until  maturity. 

2  Since  1992,  the  A-13  assessment  has  been  S.Ol 
p«r  SI, 000  for  primary  offerings  with  a  final  stated 
mattirity  of  nine  months  or  more,  but  less  than  two 
years,  and  S.Ol  per  Sl,000  for  primary  offerings 
which  are  puttable  every  two  years  or  less.  (The 
exemptions  stated  in  the  previous  footnote  have 
remained  in  effect.)  The  present  proposed  rule 
change  does  not  affect  the  assessment  fee  for  such 
offerings. 

'  Rule  G-36  requires  the  ttfiderwriters  of  primary 
offerings  to  deliver  the  official  statement,  if  one  is 
produced  for  the  primary  offering,  to  the  Board 
within  10  days  of  the  date  of  sale. 


generally  reflect  a  dealer's  participation 
in  that  market. 

The  Transaction  Reporting  Prograw 
Now  Provides  a  New  Mechanism  to 
Measure  a  Dealer's  Participation  in  the 
Market 

In  January  1995,  the  Board  launched 
Phase  I  of  its  Transaction  Reporting 
Program.  Under  an  amendment  to  rule 
G-14,  on  reporting  of  transactions, 
which  became  effective  November  9, 
1994,*  dealers  are  required  to  report 
their  inter-dealer  transactions  to  the 
Board  for  use  in  the  Transaction 
Reporting  Program.  This  data  is  used  for 
daily,  public  price  and  volume  reporting 
and  for  the  maintenance  of  a 
"surveillance  database"  of  inter-dealer 
transactions  which  supports 
enforcement  of  the  Board  and 
Commission  rules.  Phases  n  and  m  of 
the  Transaction  Reporting  Program,  now 
scheduled  for  implementation  in  1996 
and  1997  respectively,  will  address  the 
reporting  of  institutional  customer  and 
retail  customer  transactions.' 

The  surveillance  database  component 
of  the  Transaction  Reporting  Program 
now  provides  the  Board,  for  the  first 
time,  with  information  on  essentially  all 
inter-dealer  transactions  executed  in  the 
municipal  securities  market.  The  Board 
accordingly  believes  that  this  data 
should  be  used  to  adjust  the  fees  levied 
under  rule  A-13  so  that  those  fees  will 
more  accurately  reflect  each  dealer's 
participation  in  the  market. 

Need  for  Revenue  Increases 

In  addition  to  the  Board's  desire  to 
allocate  assessments  more  accurately 
based  on  dealer  participation  in  the 
market,  the  proposed  rule  change  also  is 
necessary  to  address  a  projected 
shortfall  in  Board  revenues.  The  Board's 
current  reliance  on  underwriting  fees  for 
the  bulk  of  its  revenues,  combined  with 
the  sharp  decline  in  new  issue  volume,^ 
require  Board  action  to  bring  projected 
revenues  and  expenses  into  balance. 
Because  of  declines  in  new  issue 
volume,  the  Board's  revenues  from  rule 
A-13  imderwriting  assessments  have 
decUned  from  about  eight  million 
dollars  in  fiscal  year  ("FY")  1993  to 
approximately  six  million  dollars  in 


*  See  Securities  Exchange  Act  Release  No.  34955 
(November  9,  1994). 

'  See  "Transaction  Reporting  Program  for 
Municipal  Securities;  Phase  II,"  MSRB  fleports.  Vol. 
15,  No.  1  (April  1995).  at  11-15. 

*  New  issues  of  long-term  municipal  securities 
totalled  S292  billion  in  1993  and  S16S  billion  in 
1994.  Based  on  new  issue  volume  to  date,  the  Board 
projects  a  total  in  1995  of  about  S130  billion.  See 
"A  Decade  of  Municipal  Finance,"  The  Bond  Buyer, 
August  7, 1995,  at  39. 


FY94,'  and  are  projected  to  be 
approximately  four  million  dollars  in 
FY95.  Since,  as  noted,  the  rule  A-13 
fees  provide  approximately  ninety 
percent  of  Board  revenues,  this  situation 
requires  the  Board  action  to  adjust 
revenues  to  meet  necessary 
expenditures. 

The  Board's  expenses  over  the  next 
several  years  will  include  costs  of  the 
Board's  traditional  rulemaking 
activities,  and  in  addition  will  be 
affected  by  the  development  and 
continued  operation  of  programs  that 
support  the  Board's  rules  and  the 
statutory  purposes  set  forth  in  section 
15B  of  the  Securities  Exchange  Act. 
Several  of  these  programs  operate 
within  the  Board's  Municipal  Securities 
Information  Library  System.  These 
include  the  Transaction  Reporting 
Program,  which  provides  transparency 
reports  and  maintains  the  market 
surveillance  database,  the  Continuing 
Disclosure  Information  System  for  the 
collection  and  dissemination  to  the 
market  of  material  event  notices,  and 
the  Official  Statement/ Advance 
Refimding  Document  System,  which 
maintains  a  comprehensive  collection  of 
official  statements  and  escrow 
agreements,  and  provides  electronic 
dissemination  and  archiving  of  such 
documents.  These  programs,  along  with 
the  Board's  rulemaking  activities, 
professional  quahfication  program  and 
arbitration  program,  are  expected  to 
result  in  total  expenses  of 
approximately  six-and-one-half  million 
dollars  in  FY95  and  approximately  eight 
million  dollars  in  FY96. 

Revenue  Effect  of  the  Proposed  Rule 
Change 

Based  on  the  Board's  projection  that 
FY96  inter-dealer  transaction  volume 
will  be  about  $400  billion,  the  proposed 
transaction  fee  would  add  about  $4 
million  per  year  to  the  Board's  revenues 
in  FY96.  The  lowering  of  the 
underwriting  assessment  fee  by  $.01  per 
$1,000,  based  on  a  projected  new  issue 
volume  of  $130  billion  in  FY96,  would 
reduce  expected  revenue  by 
approximately  $1.3  million.  The 
increase  in  the  annual  fee  from  $100  to 
$200  would  result  in  an  increase  of 
approximately  $275,000  in  additional 
revenue.  Accordingly,  the  Board 
estimates  that  the  proposed  rule  change 
would  create  a  net  revenue  increase 
from  these  sources  of  approximately  $3 
million  for  FY96.  Together  with  fees 
assessed  for  users  of  the  Mimicipal 
Securities  Information  Library  emd  other 


'  See  "Financial  Statements — Fiscal  Years  Ended 
September  30, 1994  and  1993."  MSRB  Reports,  Vol. 
15,  No.  1  (April  1995),  at  57. 
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miscellaneous  revenue  sources,  the  total 
revenues  under  the  proposed  rule 
change  are  estimated  to  closely  match 
expected  expenses  in  FY96. 

The  volatility  of  new  issue  voliune 
from  year  to  year  prevents  an  accurate 
prediction  of  the  potential  need  for 
additional  fee  adjustments  in  FY97  and 
beyond.  The  Board  has  and  will 
continue  to  examine  new  issue  volume 
projections  each  year  as  part  of  its 
annual  budget  process.  'The  Board 
intends  to  review  in  future  years  the 
possible  uses  of  additional  transaction 
data  that  will  be  provided  by  Phases  11 
(institutional  customer  trades)  and  m 
(iretail  customer  trades)  of  the 
"Transaction  Reporting  System  as 
mechanisms  to  adjust  dealer  fees  even 
more  equitably,  based  upon  dealer 
participation  in  the  market. 

Billing  Procedures  for  the  Transaction 
Fee 

Rule  G-14  requires  each  inter-dealer 
transaction  that  is  eUgible  for  automated 
comparison  to  be  reported  to  the  Board 
through  the  National  Securities  Clearing 
Corporation  ("NSCC"),  the  central 
faciUty  provider  for  the  automated 
comparison  process.  The  Transaction 
Reporting  Procedures  under  rule  G-14 
place  primary  responsibility  for  trade 
reporting  on  each  dealer  that  executes 
an  inter-dealer  transaction  (the 
"executing  dealer").  However,  the  rule 
G-14  Transaction  Reporting  Procedures 
allow  executing  dealers  who  are  not 
direct  members  of  NSCC  to  use  other 
mechanisms  to  report  transactions. 
Some  executing  dealers  report 
transactions  directly  to  NSCC  through 
other  dealers  that  are  members  of  NSCC 
("clearing  dealers").  This  is  typically 
the  case  in  an  introducing/clearing 
broker  arrangement.^ 

Rule  G-14  generally  requires  both  the 
"buy"  and  "sell  side"  of  an  inter-dealer 
transaction  to  report  their  transaction  to 
the  Board.  Under  the  proposed  rule 
change,  the  Board  will  bill  only  the 
seller  in  each  transaction.  The  Board 
will  bill  only  for  those  trades  for  which 
the  buy  and  sell  sides  ultimately  agree 
on  trade  details  such  as  price, 
transaction  amoimt  and  par  value. 
Dealers  will  receive  bills  monthly. 

The  Board  recently  amended  the  rule 
G-14  Transaction  Reporting  Procedures 
to  require  each  dealer  reporting  a 
transaction  to  include  the  identity  of 
both  executing  dealers  in  the 
transaction,  as  well  as  both  clearing 


dealers.8  Compliance  with  this  rule 
change  however,  has  not  yet  reached  a 
level  at  which  the  executing  dealers  can 
always  be  reliably  identified  from  the 
information  reported  to  the  Board. 
Therefore,  the  Board  will  bill  clearing 
dealers  directly,  providing  with  each 
bill  information  on  the  transaction 
volume  associated  with  each  executing 
broker  that  can  be  reUably  identified 
based  on  the  information  submitted  by 
the  clearing  broker,  as  well  as 
information  about  any  residual 
transaction  volimie  that  cannot  be 
reUably  associated  with  any  executing 
broker.^"  The  clearing  dealer  will  be 
responsible  for  timely  payment  of  the 
entire  fee  to  the  Board  on  behalf  of  the 
executing  dealers  for  which  it  reports 
transactions.  The  Board  expects  clearing 
dealers  to  pass  through  these  fees  to 
executing  dealers  based  upon 
transaction  volume  and  this  is  provided 
for  in  the  proposed  change  to  rule  A- 
13.  As  improvements  are  made  in  the 
timely  and  correct  reporting  of 
transactions  under  rule  G-14,  including 
correct  identification  of  executing 
brokers,  the  Board  will  consider 
revisions  in  this  procedure  to 
accommodate  direct  billing  of  executing 
brokers. 

B.  Self-Regulatory  Organization's 
Statement  on  Bwrden  on  Competition 

The  proposed  rule  change  ejects  all 
dealers  equally  and  according  to  the 
same  terms.  Therefore,  the  Board  does 
not  believe  that  the  proposed  rule 
change  places  any  burden  on 
competition  that  is  not  necessary  or 
appropriate,  given  the  purposes  of  the 
Act, 

The  transaction  fee  on  inter-dealer 
transactions  will  affect  dealers  in 
general  proportion  to  their  volume  of 
inter-dealer  transactions,  and  in 
particular,  in  proportion  to  the  nimaber 
and  par  value  of  transactions  in  which 
the  dealer  is  the  seller,  rather  than  the 
buyer,  of  municipal  securities  in  the 
inter-dealer  market.  The  reduction  in 
the  underwriting  assessment  will  offset. 


s  Some  dealers  also  report  transactions  indirectly 
to  NSCC  through  other  clearing  agencies  registered 
with  the  Commission  [e.g..  Midwest  Clearing 
Corporation  and  Stock  Clearing  Corporation  of 
Philadelphia). 


*  See  "Reporting  Inter-Dealer  Transactions  to  the 
Board:  Rule  G-14,"  MSRB  Reports.  Vol.  15,  No.  2 
Ouly  1995),  at  15-17  (File  No.  SR-MSRB-95-22). 

>°Two  specific  compliance  problems  may  result 
in  trade  reports  that,  although  accurate  with  respect 
to  price  and  par  value,  are  unreliable  with  regard 
to  identifying  the  executing  brokers.  First,  a  clearing 
dealer  may  agree  with,  or  "stamp,"  the  data 
submitted  to  NSCC  by  its  contra-party,  to  indicate 
it  agrees  with  certain  details  of  the  trade  (par  value, 
price,  etc.).  However,  currently  the  dealer  who 
"stamps"  the  trade  data  does  not  necessarily  agree 
vyith  the  executing  brokers  identified  by  the  contra- 
party.  Second,  a  clearing  dealer  may  simply  fail  to 
identify  correctly  its  own  executing  broker  in  its 
submission.  These  practices  will  become  less 
common  as  the  industry  complies  more  fully  with 
the  dealer  identification  requirement 


or  partially  offset,  the  transaction  fee  for 
dealers  with  imderwriting  businesses. 
However,  for  those  dealers  that 
previously  did  no  underwriting 
business,  the  transaction  fee  may 
constitute  a  substantial  net  increase  in 
fees  paid  to  the  Board.  For  example,  for 
brokers'  brokers  the  transaction  fee  will 
constitute  a  new  fee  based  on  the 
brokers'  broker's  activity  in  the  market. 
However,  the  Board  believes  that  the 
$.01  per  $1,000  level  of  the  fee  is  not 
undiily  burdensome  in  light  of  the 
prominence  of  brokers'  brokers  in  the 
municipal  sectirities  market.  The  Board 
also  notes  that  this  fee  will  affect  all 
brokers'  brokers  equally. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  vdthin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Board  has  requested  that  the 
proposed  rule  change  be  effective 
October  1, 1995,  to  coincide  with  the 
beginning  of  the  Board's  1996  fiscal 
year. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v»rith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all.written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
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provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  shoidd  refer  to  File  No. 
SR-MSRB-95-13  and  should  be 
submitted  by  September  20. 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

(FR  Doc.  95-21498  Filed  »-29-95;  8:45  am] 

MUMQ  CODE  MIO-OI-U 


[Release  Na  34-36145;  File  No.  SR-NASO- 

Self-Regulatory  Organizationa;  Order 
Approving  Propoaed  Rule  Change  by 
National  Aaaociation  of  Securitiea 
Dealers,  Inc.  Relating  to  Interim 
Injunctive  Relief  in  Intra-lndustry 
Disputes  and  Certain  Other  Changes  to 
the  NASD  Code  of  Artiltration 
Procedure 

August  23, 1995. 

On  August  11. 1995.1  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^  and 
Rule  19b-4  thereimder.3  TTie  proposed 
rule  change  amends  the  Code  of 
Arbitration  Procedure  ("Code")*  by:  (1) 
amending  Sections  22  and  44;  and  (2) 
h-adding  a  new  Section  47  to  the  Code  as 
a  one  year  pilot  program  relating  to 
procedures  governing  applications  for 
interim  injimctive  relief  in  intra- 


"17  CFR  200.30-3(aXl2). 

<  The  NASD  initially  submitted  the  proposed  rule 
change  on  July  13, 1993.  Amendment  No.  1  made 
technical  changes  to  the  text  of  the  rule.  See  Letter 
form  Suzanne  E.  Rothwell.  Associate  General 
Counsel,  NASD,  to  Selwyn  Notelovitz,  Branch 
Chief.  Over-fhe-Counter  Regulation,  Division  of 
Market  Regulation,  SEC  (February  8,  1994). 
Amendments  Nos.  2  and  3,  sulnnitted  after 
publication  of  notice  of  the  proposed  rule  change 
in  the  Federal  Register,  also  were  minor  clarifyLig 
and  technical  amendments,  the  text  of  which  may 
be  examined  in  the  Commission's  Public  Reference 
Room.  See  Letter  from  Elliott  R.  Curzon,  Assistant 
General  Counsel,  NASD,  to  Ethan  Corey,  Attorney, 
Orer-the-Counter  Regulation,  Division  of  Market 
Regulation,  SEC  (April  28, 1995)  and  Letter  from 
Suzanne  E.  Rothwell,  Associate  General  Counsel, 
NASD,  to  Mark  P.  Barracca,  Branch  Chief.  Over-die- 
Coimter  Regulation,  Division  of  Market  Regulation, 

»15  U.S.C.  78s(bMl). 
»17CFR240.19b-4. 

*  NASD  Manual,  Code  of  Arbitration  Procedure, 
(CCH)  11 3701  et  seq. 


industry  disputes  imder  Section  8  of  the 
Code.* 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  tunended  by  Amendment 
No.  1,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  34355.  July 
12. 1994)  and  pubhcation  in  the  Federal 
Register  (59  FR  36465,  July  18.  1994). 
Six  comment  letters  were  received.^ 
This  order  approves  the  proposed  rule 
change. 

I.  Introduction 

The  rule  change  approved  today  is 
intended  to  provide  a  pilot  system 
within  the  NASD  arbitration  forum  to 
process  requests  for  temporary 
injunctive  relief.  The  NASD  has 
indicated  that  certain  NASD  member 
firms  have  been  seeking  injunctions  in 
court  against  registered  representatives 
who  move  to  other  firms,  presumably  to 
enforce  non-competition  covenants.' 
The  rule  change  approved  today  is 
intended  principally  to  feciUtate  the 
disposition  of  employment  disputes  and 
related  disputes  concerning  whether 
such  registered  representatives  may 
transfer  their  accounts  to  their  new 
firms.  ^ 

n.  Description  of  Proposed  Rule  Change 

A.  Section  22— Peremptory  Challenge  to 
Aibitrator  Who  Handled  Request  for 
Injunction 

Section  22  ^  has  been  amended  to 
except  proceedings  for  injtmctive  orders 
imder  new  Section  47  from  the 
provision  granting  a  party  one 
peremptory  challenge  to  an  arbitrator. 


'  NASD  Manual,  Code  of  Arbitration  Procedure, 
Art  n.  Sec.  (CCH)  1 3708. 

«  See  Letter  from  David  E.  Rosedahl,  Managing 
Director  and  General  Counsel,  Piper  Jafiray,  Inc. 
("Piper")  to  Brandon  Becker,  Director,  Division  of 
Market  Regulation,  Commission,  dated  March  31, 
1994:  Letter  from  Michael  J.  McAlUster,  Esq.,  Lane 
ft  Mittendorf  ("Lane")  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  July  29, 1994;  Letter 
from  John  W.  Shaw,  Esq.  and  Matthew  V.  Bartle, 
Esq.,  Bryan  Cave  on  behalf  of  Sutro  ft  Co.  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
August  8,  1994  ("Bryan  Cave  Letter");  Letter  from 
Joel  E.  Davidson,  Senior  Vice  President  and  Deputy 
General  Counsel,  PaineWebber  Incorporated 
("PaineWebber")  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  August  8,  1994  ("PaineWebber 
Letter");  Letter  from  Cliff  Palefsky,  Esq.,  National 
Employment  Lawyers  Association  ("NELA")  to 
Jonathan  Katt,  Secretary,  Commission,  dated 
August  10,  1994;  Letter  from  Walter  Baumgardner, 
Esq.  ("Baumgardner")  to  Jonathan  Katz,  Secretary, 
Commission,  dated  February  17, 1995. 

'  See  Letter  from  Elliott  R.  Curzon.  Assistant 
Gmeral  Counsel,  NASD  to  Ethan  Corey,  Attorney, 
Division  of  Market  Regulation,  SEC  (December  16, 
1994)  (available  in  Commission's  Public  Reference 
Room). 

»/d. 

*  NASD  Manual,  Code  of  Aibitration  Procedure. 
Art  in.  Sec.  22  (CCH)  1  3722. 


As  discussed  further  infra,  the  NASD 
has  stated  that  this  provision  is 
intended  to  ensure  that  there  are  no 
unnecessary  delays  in  processing 
requests  for  temporary  injunctive  relief. 

B.  Section  44 — Non-refundable 
Surcharge  for  Expedited  Proceedings 

Section  44  imposes  a  non-refundable 
surcharge  of  $2,500  on  all  parties  in  an 
expedited  proceeding.  The  rule  change 
provides  for  expedited  proceedings  in 
connection  with  a  request  for  interim 
injunctive  relief  imder  new  Section  47 
and  as  a  result  of  a  court  granting 
injimctive  relief.  The  rule  change 
amends  Section  44(h)  to  provide  that 
the  total  surcharge  of  $2,500  is  to  be 
paid  initially  pnly  by  the  party  or 
parties  requesting  expedited 
proceedings. 

Under  new  Section  47(g),  an 
arbitration  will  proceed  in  an  expedited 
manner  if  a  court  has  issued  a 
temporary  injunction  even  if  no  party 
has  requested  expedited  proceedings. 
Accordingly,  for  purposes  of  the 
assessment  of  fees  in  Section  44(h).  a 
party  will  be  deemed  to  have  requested 
expedited  proceedings  if  a  court  issues 
a  temporary  injtmction  for  which  it  has 
applied.^"  In  addition,  the  rule  change 
provides  that  the  arbitrator  may  require 
a  party  to  reimburse  another  party  for  a 
surcharge  it  has  paid. 

C.  Section  47^Procedure  for  Granting 
Interim  Injunctive  Relief 

The  introduction  to  new  Section  47 
states  that  arbitrators  may  grant  interim 
injimctive  relief  in  intra-industry 
disputes  and  clarifies  the  ability  of 
parties  to  seek  temporary  injunctive 
relief  in  court  if  they  wish.  The 
introduction  states  that  parties  may  seek 
either  an  "interim  injunction"  or  a 
"permanent  injunction"  within  the 
arbitration  process,  that  new  Section  47 
contains  the  procedure  for  obtaining  an 
interim  injunction,  and  notes  that 
subsection  (g)  of  new  Section  47 
describes  the  effect  of  court-imposed 
temporary  injunctions  on  an  arbitration 
proceeding.  A  party  that  seeks 
temporary  injunctive  relief  with  respect 
to  an  intra-industry  dispute  must  file  a 
claim  for  permanent  relief  with  respect 
to  the  same  dispute  simultaneously  with 
the  Director  of  Arbitration  ("Director"), 
even  if  the  request  for  temporary 
injunctive  relief  has  been  made  in 
court.  ^1  Finally,  the  introduction 
clarifies  that  Section  25(a)  governs 


>°  See  Amendment  No.  2, 5upja  n.  1. 
"Id. 
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requests  for  injunctive  relief  as  part  of 
the  final  award,  ^^ 

While  new  Section  47  permits  parties 
to  seek  temporary  injunctive  relief  in 
court.  Section  6  of  the  Code  ^^  provides 
that  "no  party  shall  commence  any  suit, 
action  or  proceeding  against  any  other 
party  touching  upon  any  of  the  matters 
referred  to  arbitration  pursuant  to  this 
Code."  The  NASD  has  stated  that  it 
interprets  Section  6  to  bar  only  parallel 
actions  in  court  seeking  to  litigate  the 
substance  of  the  dispute  in  arbitration.^* 
Given  that  temporary  injunctions  do  not 
constitute  a  final  disposition  on  the 
merits  of  a  matter,  the  NASD  has  stated 
that  Section  6  should  not  operate  to 
prohibit  parties  from  seeking  temporary 
injunctions  in  court. 

Subsection  (a)  provides  that 
applications  for  interim  injunctions  will 
be  heard  by  a  single  arbitrator. 
Subsection  (b)  requires  the  party  seeking 
interim  injunctive  relief  to  make  a  clear 
showing  that  it  is  likely  to  succeed  on 
the  merits,  that  it  will  suffer  irreparable 
injury  unless  the  relief  is  granted,  and 
that  the  balancing  of  the  equities  lies  in 
its  favor.  The  NASD  has  stated  that 
these  standards  are  intended  to  mirror 
those  traditionally  employed  by  many 
courts.  Subsection  (c)  Usts  the 
documents  that  must  be  filed  to  apply 
for  interim  injunctive  relief.  A  party 
must  file  a  Statement  of  Claim,  a 
statement  of  facts  demonstrating  the 
necessity  for  injunctive  relief,  and  a 
properly-executed  Submission 
Agreement  on  the  party  or  parties 
against  whom  injunctive  relief  is  sought. 

Subsection  (d)  sets  forth  the 
procedure  and  timetable  for  handling 
applications  for  interim  injunctive 
relief.  Under  subsection  (d)(1),  an 
expedited  timetable  is  provided  for 
handling  applications  for  Immediate 
Injunctive  Orders,  which  the  NASD 
intends  to  be  analogous  to  court-issued 
temporary  restraining  orders,  in  that  the 
party  against  whom  an  Immediate 
Injunctive  Order  is  sought  is  not 
required  to  respond  to  the  application. 
In  such  cases,  the  Director  must  attempt 
to  schedule  a  hearing  within  one  to 
three  business  days  after  receipt  of  the 
application.  Information  required  to  be 
given  to  parties  may  be  sent  by  facsimile 
transmission,  and  the  hearing  may  be 
held  by  telephone  or  in  person  in  a 
limited  number  of  cities,  at  the 
discretion  of  the  arbitrator  or  the 
Director.  The  NASD  has  stated  that  it 
contemplates  holding  such  hearings  in 


'*  NASD  Manual  Code  of  Arbitration  Procedure. 
Art  m.  Sec.  25  (CCH)  1  3725. 

"  NASD  Manual,  Code  of  Arbitration  Procedure, 
Art  I.  Sec.  6  (CCH)  1  3706. 

^*  Amendment  No.  3,  supra  n.  1. 


New  York,  Chicago  and  San  Francisco. 
Under  the  subsection,  the  arbitrator  will 
attempt  to  grant  or  deny  the  appUcation 
within  one  business  day  after  the 
hearing  and  record  are  closed.  The 
duration  of  an  Immediate  Injunctive 
Order  will  be  determined  by  the 
arbitrator,  but  must  expire  not  later  than 
the  date  of  the  issuance  or  denial  of  a 
Regular  Injunctive  Order  (if  any)  or  a 
decision  on  the  merits  of  the  entire 
controversy. 

The  NASD  has  stated  that  it  will  act 
to  ensure  that  Immediate  Injimctive 
Orders  do  not  remain  in  eff^  for  an 
extended  period  of  time  pending  a 
decision  on  the  merits  of  the  entire 
controversy.  1'  The  NASD  has  stated  that 
it  will  advise  and  train  arbitrators 
reviewing  appUcations  for  Immediate 
Injimctive  Orders  that  they  should 
consider  setting  short  time  limits  on  the 
duration  of  such  orders.  The  NASD  also 
has  stated  that  it  will  advise  parties  who 
have  been  enjoined  that  they  may  seek 
reconsideration  (including  termination 
or  limitation)  of  an  Immediate 
Injunctive  Order  at  any  stage  of  the 
proceedings  and  that  it  will  monitor 
cases  in  which  Immediate  Injimctive 
Orders  have  been  granted  to  determine 
whether  any  party  is  being 
disadvantaged  unfairly  while  the  order 
remains  in  effect 

Subsection  (d)(2)  establishes 
procedures  and  timetables  for  handling 
applications  for  Regular  Injunctive 
(Drders,  which  the  NASD  intends  to  be 
analogous  to  court-issued  preliminary 
injunctions.  This  subsection  requires 
the  Director  to  schedule  a  hearing 
within  three  to  five  business  days  after 
the  response  is  filed  or  due  to  be  filed, 
whichever  is  earUer.  Failure  to  file  a 
response  will  not.  however,  delay  the 
hearing,  and  the  responding  party  may 
choose  to  present  evidence  at  the 
hearing  whether  or  not  it  has  previously 
filed  a  response.  As  in  subsection  (d)(1). 
hearings  may  be  held  by  telephone  or  in 
selected  cities.  Regular  Injunctive 
Orders  expire  as  determined  by  the 
arbitrator,  but  not  later  than  the  date  of 
a  decision  on  the  merits  of  the 
imderlying  controversy. 

The  NASD  has  stated  tiiat  it  will 
advise  and  train  arbitrators  reviewing 
applications  for  Regular  Injimctive 
Orders  that  they  should  consider 
limiting  the  duration  of  an  order  to 
remove  incentives  for  the  applicant  to 
delay  proceedings  on  the  merits  of  the 
underlying  controversy.*®  The  NASD 
also  has  stated  that  it  will  advise  parties 
who  have  been  enjoined  that  they  may 
seek  reconsideration  (including 


termination  or  limitation)  of  the  Regular 
Injunctive  Order  at  any  stage  of  the 
proceedings. 

New  Section  47(e)  permits  unlimited 
challenges  for  cause  to  the  single 
arbitrator  appointed  to  hear  the 
appUcation  for  an  interim  injunction, 
but  prohibits  peremptory  challenges. 
Moreover,  peremptory  challenges  may 
not  be  made  later  to  an  arbitrator  who 
heard  an  application  for  an  injunctive 
order  and  who  subsequenUy  is 
appointed  to  participate  on  the 
arbitration  panel  hearing  the  same 
arbitration  on  the  merits.  As  noted 
above,  the  NASD  represents  that  the 
elimination  of  peremptory  challenges  is 
intended  to  promote  the  expedited 
nature  of  temporary  injunctive 
proceedings,  while  still  preserving  the 
parties'  ri^ts  to  challenge  an  arbitrator 
for  cause. 

New  Section  47(f)  requires  the 
arbitration  of  the  underlying 
controversy  to  proceed  in  an  expedited 
manner  according  to  a  timetable  and 
procedures  specified  by  the  arbitration 
panel.  This  continues  the  expedited 
treatment  of  cases  in  which  interim 
injimctive  reUef  has  been  granted,  to 
provide  a  faster  resolution  of  the  merits 
of  the  dispute.  The  Subsection  requires 
the  Director  to  appoint  a  panel 
immediately  following  the  issuance  of 
an  Immediate  Injunctive  Order  or 
Regular  Injunctive  Order. ^^  The 
Subsection  also  permits  the  arbitrators 
to  specify  procedures  and  time 
limitations  for  actions  by  the  parties 
different  from  those  specified  in  the 
Code.*®  Thus,  for  example,  arbitrators 
may  permit  parties  to  serve  requests  for 
information  on  other  parties  pursuant  to 
Subsection  32(b)  *»  immediately  rather 
than  waiting  for  twenty  days  to  elapse. 
The  NASD  represents  that  this  is 
intended  to  ensure  that  parties  are  able 
to  obtain  access  to  necessary 
information  prior  to  the  hearing  on  the 
merits. 

New  Section  47(g)  calls  for  an 
arbitration  to  proceed  in  an  expedited 
manner  if  a  court  has  issued  a 
temporary  injunction.  No  request  for 
expedited  proceedings  is  required. 
Subsection  (h)  permits  the  arbitrator  to 
require  a  party  to  deposit  security  in  an 
amount  that  the  arbitrator  deems  proper 
for  the  payment  of  any  costs  or  damages 
that  might  be  incurred  by  the  adverse 
party  if  it  were  wrongfully  enjoined. 
Any  such  deposit  shall  be  held  in  a 
separate  bank  trust  or  escrow  account 


'Id. 


"Id. 

"NASD Manual,  Code  of  Arbitration  Procedure,^ 
Art.  m.  Sec.  32(b)  (CCH)  1 3732. 
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for  the  benefit  of  the  party  against  whom 
injunctive  relief  is  sought.  2° 

Subsection  (i)  of  new  Section  47 
contains  a  "sunset"  clause  under  which 
the  pilot  program  will  expire  in  one  year 
imless  the  Commission  approves  any 
proposed  rule  change  filed  by  the  NASD 
under  Rule  19b-4  to  extend  the  pilot 
period  or  to  eliminate  the  expiration 
date.  The  NASD  has  stated  that  it 
intends  to  assess,  among  other  things, 
whether  parties  should  be  restricted  to 
arbitrator-issued  interim  injimctions 
during  this  pilot  period.  In  connection 
with  this  review,  the  NASD  has 
undertaken  to  provide  two  reports  to  the 
Commission  on  the  usage  and  operation 
of  new  Section  47.** 

D.  Resolution  of  the  Board  of  Governors 

The  rule  change  amends  the 
Resolution  of  the  Board  of  Governors  ^^ 
to  provide  that  failure  to  comply  with 
any  interim  injimctive  order  issued 
piu^uant  to  new  Section  47  will  be 
added  to  the  types  of  conduct  that  may 
be  considered  to  violate  Article  m, 
Section  1  of  the  Rules  of  Fair  Practice. 

m.  Comments  Received 

As  noted  above,  the  Commission 
received  six  comment  letters  concerning 
the  rule  change.  Two  commenters 
supported  the  rule  change. ^^  iv/o 
commenters  did  not  express  support  for 
or  opposition  to  the  rule  change.*"*  Two 
commenters  objected  to  the  rule 
change.*' 

The  Bryan  Cave  Letter  asks  whether  a 
temporary  injunction  is  intended  to 
refer  to  a  court-issued  temporary 
restraining  order,  coiut-issued 
preUminary  injimction  or  both.  The 
NASD  amended  the  proposed  rule 
change  to  clarify  that  the  term 
"temporary  injunction"  is  intended  to 
encompass  both  temporary  restraining 
orders  and  preliminary  injimctions 
issued  by  courts  and  interim  injunctions 
issued  by  arbitrators.*^ 

The  Bryan  Cave  Letter  also  stated  that 
the  new  Section  does  not  distingmsh 
clearly  between  legal  standards  to  be 
applied  in  issuing  an  immediate 
injimction  and  a  regular  injimction.  The 
NASD  has  stated  that  it  expects  the 
parties  to  present  arguments  to  the 
arbitrators  to  permit  them  to  determine 
appropriate  standards  for  decision.  As 
noted  above,  the  NASD  also  has 
represented  that  it  will  train  arbitrators 


"Amendment  No.  3,  supra n.  1. 
"Id. 

"  NASD  Manual,  Code  of  Arbitration  Procedure, 
(CCH)  1 3744. 
"  Piper,  Lane. 
**PaineWBbber,  NELA. 
"  Bryan  Cave,  Baumgardner. 
^*  Amendment  No.  2,  supra  a.  1. 


hearing  applications  for  interim 
injunctive  relief  to  ensiu«  that  any  relief 
granted  does  not  disadvantage  unfairly 
any  party  against  whom  relief  is  sought. 

The  Bryan  Cave  Letter  also  noted  that 
the  NASD  intended  to  hold  hearings  on 
immediate  injunctive  relief  in  only  3 
cities.  The  Bryan  Cave  Letter  noted  that 
individuals  will  find  it  a  greater  burden 
to  travel  for  a  hearing  than  will  firms. 
The  NASD  has  represented  to  the 
Commission  that  it  will  be  sensitive  to 
such  concerns  and  will  attempt  to 
accommodate  parties  to  the  extent 
possible.*^  In  Uiis  regard,  the  NASD  has 
stated  that  it  intends  to  hold  hearings  on 
a  telephone  basis  whenever  an  in- 
person  hearing  would  pose  an  undue 
burden  to  a  pMty  if  the  nature  of  the 
hearing  and  the  evidence  to  be 
presented  will  permit. 

Bryan  Cave  and  PaineWebber  noted 
that  Subsections  (f)  and  (g)  provide  that 
the  arbitration  concerning  a  matter  in 
which  either  an  interim  injunction 
imder  the  section  or  a  court  injimction 
has  been  issued  will  be  expedited, 
under  a  schedule  specified  by  the 
arbitration  panel  appointed  imder  the 
Code.  The  Bryan  Cave  Letter  and  the 
PaineWebber  Letter  argued  that  the 
NASD  should  set  time  parameters  for 
panels  as  they  schedule  a  hearing  on  the 
merits;  otherwise,  an  expedited  hearing 
may  not  in  fact  be  expedited.  As  noted 
above.  Section  47  has  been  amended  to 
require  the  Director  to  appoint  a  panel 
immediately  following  the  issuance  of 
an  Immediate  Injimctive  Order  or 
Regular  Injunctive  Order  and  to  permit 
the  arbitrators  to  specify  procedures  and 
tir  9  limitations  for  actions  by  the 
parties  different  from  those  specified  in 
the  Code. 

IV.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  *8  because  the  rule  change  will 
facilitate  the  arbitration  process  in  the 
public  interest  by  codifying  authority  of 
arbitrators  to  grant  interim  injunctive 
relief  in  intra-industry  disputes  that  are 
subject  to  NASD  arbitration.  The 
Commission  believes  that  it  is  in  the 
public  interest  to  provide  parties  with 
the  opportunity  to  have  applications  for 
interim  injunctive  relief  considered  in 
the  same  forum  as  hearings  on  the 
merits  of  the  dispute. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  File  No. 
SR-NASD-93-38  be.  and  hereby  is, 
approved  on  a  one-year  pilot  basis, 
effective  January  3,  1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarUnd, 
Dep  u  ty  Secretary. 
[PR  Doc.  95-21499  Filed  8-29-95;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  a  Statement  of 
Policy  To  Establish  internal  NASD 
Procedures  Delegating  to  the  NASD 
Staff  and  the  Fixed  income  Committee 
Authority  To  Review  Requests  by 
Members  for  Exemptions  From  Rule 
G-37(b)  of  the  Municipal  Securities 
Rulemalcing  Board 

August  24, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  23,  1995,* 
the  National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  r 

The  NASD  is  proposing  to  adopt  a 
statement  of  policy  to  establish  internal 
NASD  procedures  delegating  to  the 
NASD  staff  and  the  Fixed  Income 
Committee  the  authority  to  review 
requests  by  members  for  exemptions 
from  Rule  G-37  of  the  Municipal 
Securities  Rulemaking  Board  ("MSRB"). 
MSRB  Rule  G-37  *  prohibits  members 
fi-om  engaging  in  municipal  securities 
business  if  certain  poUtical 
contributions  have  been  made  to 
municipal  issuers.^  Below  is  the  text  of 


"  Amendment  No.  3,  supra  n.  1. 
"15U.S.C.780-3. 


'  The  NASD  initially  submitted  the  proposed  rule 
change  oil  April  15, 1995;  Amendment  No.  1 
deleted  all  portions  of  the  proposed  rule  change 
addressing  the  ability  of  NASD  memt>ers  to  apply 
to  the  Commission  for  review  of  any  denial  by  the 
NASD  of  a  member's  request  for  exemption  from 
Mimicipal  Securities  Board  Rule  G-37.  Amendment 
No.  2  revised  the  proposed  rule  change  to  clarify 
the  types  of  violations  of  Rule  G-37  for  which  a 
member  could  request  exemptions. 

"MSRB  Manual,  General  Rules,  Rule  G-37  (CCH) 
13681. 

^  The  proposed  statement  of  policy  would 
establish  internal  NASD  procedures  and  would  not 
amend  the  NASD  Code  of  Procedure  or  other  NASD 
rales. 
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the  proposed  text  change.  New  language 
is  itaUcized. 

Procedure  of  the  Board  of  Governors  for 
the  Granting  of  Exemptions  From  MSRB 
Rule  G-37 

1.  The  Board  of  Governors  ("Board") 
delegates  authority  to  John  E.  Pinto, 
Executive  Vice  President.  Regulation 
Business  Line,  to  authorize  a  member  of 
the  staff  to  review  requests  of  NASD 
members  for  exemptions  pursuant  to 
MSRB  Rule  G-37(i). 

2.  The  staff  authorized  to  review 
exemption  requests  shall  issue  a  written 
decision  to  the  member  which  shall  set 
forth  the  decision  and  that  the  member 
may  request  a  review  of  the  staff 
decision  by  the  Fixed  Income 
Committee  of  the  NASD  within  15 
calendar  days  of  the  date  of  the 
decision. 

3.  The  Board  delegates  authority  to 
the  Fixed  Income  Committee,  or  a 
subcomnuttee  thereof,  to  review  the 
appeal  of  a  member  from  a  decision  of 
the  staff  with  respect  to  the  member's 
request  for  an  exemption  form  MSRB 
Rule  G-37. 

4.  The  review  conducted  by  the  staff 
of  the  Regulation  Business  Line  and  the 
Fixed  Income  Committee,  or  a 
subcommittee  thereof,  of  a  member's 
request  for  exemption  will  be  on  the 
written  record,  including  any 
submissions  made  by  the  member  in 
support  of  its  request  for  exemption. 

5.  The  decision  of  the  Fixed  Income 
Committee,  or  a  subcommittee  thereof, 
may  be  reviewed  by  the  Board  solely 
upon  the  request  of  one  or  more 
Governors.  Such  review,  which  may  be 
undertaken  solely  at  the  discretion  of 
the  Board,  shall  be  in  accordance  with 
resolutions  of  the  Board  governing  the 
review  of  the  Fixed  Income  Committee 
decisions.  In  reviewing  any  decision  of 
the  Fixed  Income  Committee,  the  Board 
may  affirm,  modify  or  reverse  the 
decisions  of  the  Fixed  Income 
Committee  or  remand  the  matter  to  the 
Fixed  Income  Committee  with 
appropriate  instructions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  Commission  approved  MSRB 
Rule  G-37  on  April  7, 1994.*  MSRB 
Rule  G-37(b)  prohibits  any  broker, 
dealer,  or  municipal  securities  dealer 
from  engaging  in  municipal  securities 
business  with  any  issuer  within  two 
years  after  any  contribution  to  an 
official  of  that  issuer  made  by  that 
broker,  dealer,  or  municipal  securities 
dealer,  any  municipal  finance 
professional  associated  with  that  broker, 
dealer,  or  municipal  securities  dealer,  or 
any  political  action  committee 
controlled  by  that  broker,  dealer,  or 
municipal  securities  dealer.  The  two 
year  prohibition,  however,  is  not 
triggered  by  contributions,  by  a 
mimicipal  finance  professional  to  issuer 
officials  for  whom  that  municipal 
finance  professional  was  entitled  to  vote 
if  such  contribution  in  total,  did  not 
exceed  $250  per  official  per  election. 
Subsequently,  on  June  3, 1994,  the 
Commission  granted  accelerated 
approval  to  an  amendment  to  MSRB 
Rule  G-37  *  to  provide  a  procedure  for 
a  broker,  dealer,  or  mimicipal  securities 
dealer  to  seek  exemptive  reUef  from 
MSRB  Rule  G-37(b)  if  that  broker, 
dealer,  or  municipal  securities  dealer 
discovers  that  a  prohibited  political 
contribution  was  made.  Pursuant  to 
Release  34-34160,  subsection  (i)  to 
MSRB  Rule  G-37  permits  the  NASD  to 
exempt,  conditionally  or 
unconditionally,  an  NASD  member  who 
is  prohibited  from  engaging  in 
municipal  securities  business  with  an 
issuer  pursuant  to  subsection  (b)  of 
MSRB  Rule  G-37  from  that  prohibition. 
MSRB  Rule  G-37(i)(i)  provides  that  the 
NASD  shall  consider  among  other 
factors,  whether  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  purposes 
of  this  rule.  MSRB  Rule  G-37(i)(ii)  sets 
forth  further  criteria  for  the  granting  of 
the  exemption  by  requiring  that  the 
MSRB  member  have  in  place  procedures 
designed  to  ensure  compliance  with  the 
rule.B  had  no  actual  knowledge  of  the 


*  Securities  Exchange  Act  Release  No.  33868 
(April  7,  1994),  59  FR  17621  (April  13. 1994). 

'  Securities  Exchange  Act  Release  No.  34160 
(June  3. 1994),  59  FR  30376  (June  13, 1994) 
("Release  34-34160)". 

'  The  MSRB  clarified  its  view  regarding  efiective 
compliance  procedures  for  Rule  G-37  in  a  letter 
dated  March  14, 1995  from  Christopher  A.  Taylor, 
Executive  Director,  MSRB,  to  John  E.  Pinto  Jr.. 
Executive  Vice  President— Regulation,  NASD.  That 
letter  states  that  the  MSRB  believes  that  Rule  G-37 
requires  a  dealer  to  have  information  regarding  each 


contributions,  has  taken  appropriate 
steps  to  obtain  return  of  the 
contribution(s),  and  has  taken  other 
remedial  measures  as  may  be 
appropriate. 

Release  34-34160  states  that  the 
MSRB  beUeves  that  exemptions  from 
MSRB  Rule  G-37  should  be  granted 
only  if  a  disgruntled  employee 
contributes  to  an  issuer  official  for  the 
purpose  of  injuring  the  member  or  if  an 
employee  makes  a  number  of  small 
contributions  during  an  election  cycle 
(e.g.,  four  years)  which,  when 
consoUdated,  amount  to  shghtly  over 
the  $250  de  minimis  exemption  (such  as 
contributions  totalling  $255).  It  also 
states  that  the  MSRB  would  expect  that 
the  exemption  not  be  routinely 
requested  by  dealers  and  that 
exemptions  would  be  granted  by  the 
NASD  only  in  Umited  circumstances.' 

In  order  to  implement  a  procedure  for 
reviewing  requests  for  NASD  member 
exemptions  anticipated  imder  MSRB 
Rule  G-37,  the  NASD  proposes  to  adopt 
a  statement  of  pohcy  that  would 
establish  an  NASD  internal  procedure  to 
grant  exemptions  from  MSRB  Rule  G- 
37.  The  proposed  statement  of  poUcy 
would  be  an  internal  procedure  and 
would  not  amend  the  NASD  Code  of 
Procedure  or  other  NASD  rules. 

The  NASD  proposes  that  the  initial 
determination  on  whether  to  grant  a 
member's  request  for  exemption  from 
MSRB  Rule  G-37  be  made  by  the  staff 
of  the  Regulation  Business  Line,  as 
assigned  by  the  Executive  Vice 
President  of  Regulation,  which  will 
issue  a  written  decision.  If  the  staff 
determines  to  deny  the  member's 
request  for  exemption,  the  written 
decision  must  include  a  statement 
advising  the  member  that  it  has  15  days 
in  which  to  appeal  the  initial  staff 
determination  to  the  Fixed  Income 
Committee  of  the  NASD. 

The  NASD  proposes  that  the  Fixed 
Income  Committee,  or  a  subcommittee 
thereof,  be  delegated  authority  by  the 


contribution  made  by  the  dealer,  dealer-controlled 
political  action  committees  and  municipal  finance 
professionals  so  that  it  can  determine  where  and 
with  whom  it  may  or  may  not  engage  in  municipal 
securities  business.  In  addition,  the  dealer  must 
have  information  on  executive  officer  contributions 
and  political  party  payments  and  consultant  hiring 
practices  for  disclosure  purposes.  Moreover,  the 
dealer  must  ensure  that  those  persons  and  entities 
subject  to  MSRB  Rule  G-37  are  not  causing  the 
dealer  to  violate  MSRB  Rule  G-37.  Furthermore,  the 
dealer  must  ensure  that  other  people  and  entities 
hired  to  assist  in  municipal  securities  activiUes 
{e.g.,  consultants)  are  not  being  directed  to  make 
contributions,  or  otherwise  b^ig  used  as  conduits, 
in  violation  of  MSRB  Rule  G-37. 

'  Release  34-34160  also  sUtes  that  the  MSRB  will 
seek  information  from  the  NASD  regarding  the 
granting  of  any  exemptions  in  order  to  monitor  the 
implementation  of  this  provision,  and  to  detennine 
if  any  changes  are  necessary. 
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Board  to  review  the  appeal  of  a  member 
regarding  a  NASD  staff  denial  of  an 
exemption  from  MSRB  Rule  G-37. 

The  decision  of  the  Fixed  Income 
Committee,  or  a  subcommittee  thereof, 
may  be  reviewed  by  the  Board  solely 
upon  the  request  of  one  or  more 
Governors.  Such  a  review  would  be  ' 
undertaken  solely  at  the  discretion  of 
the  Board  and  will  be  in  accordance 
with  resolutions  of  the  Board.  In 
reviewing  any  decision  of  the  Fixed 
Income  Committee,  the  Board  may 
affirm,  modify  or  reverse  a  decision  of 
the  Fixed  Income  Committee  or  remand 
the  matter  to  the  Fixed  Income 
Committee  with  appropriate 
instructions. 

The  NASD  believes  that  the  Fixed 
Income  Committee  is  the  appropriate 
reviewing  body  as  the  members  of  the 
Fixed  Income  Committee  would  have 
the  reqmsite  knowledge  regarding  the 
municipal  business  necessary  to  weigh 
the  member's  argimient  that  the 
requested  exemption  would  comply 
with  the  provisions  and  intent  of  MSRB 
Rule  G-37.  In  addition,  the  use  of  the 
Fixed  Income  Committee  would  ensure 
uniformity  throughout  the  coiuitry  on 
the  granting  of  such  exemptions  which 
the  MSRB  intended  to  be  granted  very 
infrequently.  The  appeal  of  such  matters 
to  a  national  committee  also  has  the 
advantage  of  all  determinations  being 
made  in  one  forum,  thereby  avoiding 
disparate  applications  of  the  exemptive 
provision  that  might  occur  if  the 
NASD's  District  Business  Conduct 
Committees  were  assigned  this 
responsibility. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(2)  of  the 
Act  in  that  it  establishes  a  procedure  to 
enforce  compliance  with  MSRB  Rule  G- 
37  whereby  the  NASD  staff  and  the 
Fixed  Income  Committee  may  review 
member  requests  for  exemption  from 
MSRB  Rule  G-37  and  may  grant 
exemptions  only  within  the  limited 
circumstances  anticipated  by  the  MSRB 
and  MSRB  Rule  G-37  as  approved  by 
the  Commission.  Moreover,  the  NASD 
beheves  the  proposed  rule  change  is 
consistent  for  the  reasons  discussed 
above  with  the  provisions  of  Section 
19(g)(1)(B)  of  the  Act,  which  requires 
that  the  NASD,  absent  reasonable 
justification  or  excuse,  enforce 
compliance  with  MSRB  rules. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seouities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3ring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-95-15  and  should 
be  submitted  by  September  20, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-21500  Filed  8-29-95;  8:45  am] 
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[Roleasa  No.  34-39140;  Ffle  No.  SR-NYSE- 
95-08] 

SeH-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  and  Amendment  No. 
2  To  Proposed  Rule  Change  Relating 
to  Listed  Company  Relations 
Proceedings 

August  23, 1995. 
I.  Introduction 

On  March  3, 1995,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  piusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereimder,2  a  proposed  rule  change  to 
adopt  new  Rule  103C  concerning 
procediu«s  relating  to  initiation  and 
conduct  of  a  review  of  the  relationship 
between  a  listed  company  and  its 
specialist  organization.  C>n  July  14, 
1995,  the  NYSE  submitted  a  letter 
amendment  ^  to  the  proposed  rule 
change,  and  on  July  28, 1995,  submitted 
a  formal  amendment  to  the  file.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35650  (April 
26, 1995),  60  FR  21578.  No  comments 
were  received  on  the  proposal.  The 
Commission  is  approving  the  proposal 
and  soliciting  comments  on 
Amendment  No.  1  and  Amendment  No. 
2. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  new 
Rule  103C  (Listed  Company  Relations 
Proceedings)  to  provide  its  listed 
companies  and  specialist  units  with  a 
procedure  for  resolving  non-regulatory 
issues  that  may  arise  between  them.' 
Proposed  Rule  103C  contains  a  formal 
procedure  by  which  a  listed  company 
could  make  a  written  notification 
(known  as  an  "Issuer  Notice")  to  the 
Exchange's  New  Listings  and  Client 
Services  Division  of  its  desire  to 
commence  a  proceeding  to  mediate  and 
resolve  such  issues.  The  Exchange's 
Quality  of  Markets  Committee 


'  15  U.S.C.  78s(b)(l). 

» 17  CFR  240.19t>-4. 

'See  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Howard  Kramer, 
Associate  Director.  Division  of  Market  Regulation. 
SEC,  dated  July  12. 1995  ("Amendment  No.  1"I. 

*  See  Amendment  No.  1  to  File  No.  SR-NYSE- 
95-08  ("Amendment  No.  2"). 

'For  example,  a  non-regulatory  issue  may 
include  misunderstandings  with  respect  to  the 
frequency  and  adequacy  of  communications 
between  a  company  and  its  specialist  unit. 
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("QOMC"),  a  Board  of  Directors 
("Board")  level  committee,  would  be 
re^onsible  for  oversight  of  the  Listed 
Company  Relations  Proceeding 
("LCRP")  through  a  subcommittee 
consisting  of  the  two  Exchange  vice- 
chairmen,  a  senior  Exchange  official, 
and  two  listed  company  representatives, 
all  of  whom  would  be  appointed  from 
the  QOMC  membership.  This 
subcommittee  would  work  with  the 
listed  company  and  the  specialist  unit 
through  written  submissions  and 
meetings  designed  to  produce  an  action 
plan  with  specific  steps  for  resolution  of 
the  matter.  These  written  submissions 
would  include  a  description  of  the 
progress  each  party  has  made  on  the 
specific  steps  established  by  the 
subcommittee.^  At  regular  intervals  of 
three,  six  and  nine  months,  the 
subcommittee  would  work  with  the 
parties  to  resolve  their  issues.  After 
receiving  the  written  submissions  from 
the  parties,  the  subcommittee  will 
advise  the  QOMC  of  the  subcommittee's 
conclusions  regarding  whether  or  not 
the  specialist  has  successfully 
completed  the  specific  steps  established 
by  the  subcommittee.^  The  listed 
company  could  conclude  the  LCRP  at 
any  time  during  the  process  if  it 
believed  that  matters  had  been 
satisfactorily  addressed. 

If  matters  were  not  resolved  at  the  end 
of  one  year  from  the  commencement  of 
the  LCRP,  the  listed  company  could 
formally  request  a  reassignment  of  its 
stock  to  another  specialist  unit.  The 
subcommittee  would  prepare  a 
recommendation  to  the  QOMC  as  to 
whether  it  is  in  the  best  interest  of  the 
Exchange,  regarding  the  efficient 
operation  of  the  Exchange,  to  reassign 
the  stock."  The  subcommittee's  report 
would  indicate  whether  or  not  the 
specialist  had  successfully  completed 
the  specific  steps  established  by  the 
subcommittee.^ 

The  (3QMC  would  review  the 
recommendation  and  give  the  parties  an 
additional  opportimity  to  present  their 
views  in  writing.  It  would  then  make  a 
recommendation  to  the  Exchange's 
Board.  The  Board  could  also  afford  the 
parties  an  opportunity  to  present  their 
views  in  writing.  The  Board  would  then 
consider  the  efforts  taken  by  the 
specialist  to  complete  the 
subcommittee's  specific  steps  and  then 
determine  whether  the  non-regulatory 
issues  that  have  arisen  between  the 
listed  company  and  the  specialist  are 


°  See  Amendment  No.  2,  supra  note  4. 
'  See  Amendment  No.  2,  supta  note  4. 
"  See  Amendment  No.  1 ,  supra  note  3,  and 
Amendment  No.  2,  supra  note  4. 
*  S»e  Amendment  No.  2,  supra  note  4. 


irreconcilable  differences,  that  are  not 
based  upon  bias  or  other  violations  of 
public  policy,  and  that  a  reallocation 
would  be  in  the  best  business  interest  of 
the  Exchange.  ^0  If  the  Board  determined 
that  the  stock  should  be  reassigned,  the 
Board  would  direct  the  Exchange's 
Allocation  Committee  to  reallocate  the 
stock.  The  then  current  specialist  unit 
and  the  xmit  of  any  specialist  member  of 
the  Board  would  not  be  permitted  to 
apply  for  allocation  of  the  stock. 
Proposed  Rule  103C  also  provides  that 
no  reference  to  the  LCRP  or  the  Board's 
action  would  be  retained  in  the 
information  maintained  by  the 
Allocation  Committee  regarding  the 
then  current  specialist  unit.  The  rule 
further  provides  that  the  specialist  imit 
subject  to  a  reallocation  would  not  be 
afforded  any  preferential  treatment  in 
subsequent  allocations  as  a  result  of  a 
reallocation  pinrsuant  to  the  rule. 

ni.  Solicitation  of  Comments 

Amendment  No.  1  states  that  the 
Exchange  considers  actions  by  the 
Board  pursuant  to  the  procedures  in 
Rule  103C  to  be  reviewable  under 
Section  19(d)  of  the  Act.  In  addition. 
Amendment  No.  1  clarifies  that  any 
Board  decision  to  reallocate  stock  would 
be  based  upon  a  determination  that 
there  are  irreconcilable  differences 
between  the  parties,  which  are  not 
based  upon  bias  or  other  violations  of 
pubUc  poUcy,  and  that  such  reallocation 
would  be  in  the  best  interests  of  the 
continued  efficient  operation  of  the 
Exchange's  market.  Amendment  No.  2 
clarifies  that  all  written  reports  will 
include  a  description  of  the  progress 
each  party  has  made  on  the  specific 
steps  established  by  the  subcommittee. 
In  addition,  all  recommendations 
regarding  the  reallocation  of  a 
specialist's  stock  will  take  into 
consideration  each  party's  efforts  to 
complete  the  specific  steps  established 
by  the  subcommittee. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  and  Amendment  No.  2.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  Amendments,  all 
written  statements  with  respect  to  the 
Amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
Amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


'°See  Amendment  No.  1,  supra  note  3,  and 
Amendment  No.  2,  supra  note  4. 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-95-08  and  should  be 
submitted  by  September  20, 1995. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  nde  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b). >>  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

Proposed  Rule  103C  provides  a  form 
of  mediation  to  resolve  non-regulatory 
issues  between  listed  companies  and 
their  specialists.  U  after  one  year  of 
meetings  and  talks  between  the  parties 
the  differences  can  not  be  resolved,  the 
Usted  company's  stock  may  be 
reallocated  to  another  specialist.  While 
the  stock  may  be  reallocated,  the 
procedures  in  Rule  103C  are  separate 
and  distinct  from  the  disciplinary 
proceedings  at  the  Exchange. 

The  Commission  recognizes  the 
Exchange's  need  to  ensure  that  listed 
companies  and  their  speciaUsts  units 
have  a  mechanism  to  resolve  disputes 
because  these  disputes  could  ultimately 
impinge  on  the  Exchange's  business 
relationship  with  its  listed  companies. 
The  Exchange  emphasizes  that  the 
relationship  between  a  listed  company 
and  its  specialist  unit  is  a  significant 
one  and  that  while  specialist  units  work 
to  foster  and  promote  sound  mutual 
understanding  and  effactive 
communications  with  their  listed 
companies,  situations  may  occasionally 
arise  in  which  one  or  both  sides  cannot 
easily  resolve  differences  with  respect  to 
non-regulatory  issues.  At  the  same  time, 
in  the  past  the  Commission  has  noted 
concerns  about  contacts  between  listed 
companies  and  their  speciaUsts. 
Although  in  many  instances  these 
contacts  can  be  legitimate  and 
constructive,  they  also  can  present 
concerns  about  conflicts  of  interest  or 


"15  U.S.C.  78f(b). 
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inappropriate  exchange  of  information 
between  the  parties.  ^^ 

The  Exchange  has  addressed  these 
concerns  by  placing  safeguards  in  Rule 
103C  that  take  the  form  of  limitations  on 
the  procedures  which  minimize  the 
possibility  that  the  proposed 
mechanism  will  be  abused  or  used  for 
inappropriate  piuposes.  First,  the 
proposed  rule  contains  language  that 
reqmres  the  subcommittee,  the  QOMC, 
and  the  Board  to  review  whether  the 
specialist  has  successfully  completed 
the  steps  established  by  the 
subcommittee  to  resolve  the  issues 
between  the  specialist  and  the  hsted 
company.  By  requiring  the  review  of  the 
specialist's  efforts  to  complete  the  steps 
established  by  the  subcommittee,  it 
enables  a  speciahst  to  demonstrate  that 
he  or  she  has  made  every  effort  to  meet 
the  subcommittee's  recommendations 
and  has  successfully  complied  with 
such  recommendations.  Moreover,  the 
meticulous  steps  in  a  Rule  103C 
proceeding  will  enable  the  Exchange  to 
determine  whether  the  listed  company- 
specialist  dispute  involved  improper 
activity  by  either  party. 

A  second  limitation  on  the  proposed 
procedures  is  the  ability  of  the  Board  to 
recommend  reallocation  of  the 
specialist's  stock  only  when  such 
reallocation  would  be  in  the  best 
interest  of  the  continued  efficient 
operation  of  the  Exchange's  market. 
Inird,  the  language  of  Rule  103C 
prohibits  reallocation  of  a  speciahst's 
stock  when  the  irreconcilable 
differences  between  the  parties  is  based 
upon  bias  or  other  violations  of  public 
poUcy.  These  two  qualifications  are 
designed  to  prevent  reallocations  on 
improper  groimds  and  to  provide 
specific  standards  on  when  and  under 
what  conditions  a  stock  can  be 
reallocated.  13 

The  Commission  finds  good  caiise  for 
approving  the  proposed  Amendments 
No.  1  and  2,  prior  to  the  thirtieth  day 
after  the  date  of  pubUcation  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that 
accelerated  approval  of  Amendments 
No.  1  and  2,  is  appropriate  in  that 
original  filing  was  published  in  the 
Federal  Register  for  conunent  for  the 
full  comment  period  and  no  comments 
were  received.  In  addition,  the 
Amendments  provide  technical 


"See  e.g.  Section  11(b)  of  the  Act  15  U.S.C. 
78ktt)). 

"These  standards  aie  also  necessary  to  provide 
a  basis  on  which  the  Board's  decision  could  be 
reviewed.  The  Exchange  indicates  in  Amendment 
No.  1,  that  it  considers  the  actions  by  the  Board 
pursuant  to  these  procedures  to  be  reviewable 
under  Section  19(d)  of  the  Act.  See  Amendment  No. 
1,  supra  note  3. 


clarifications  and  additional  procedtiral 
safeguards.  For  these  reasons,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change  as  amended. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-95- 
08),  including  Amendment  No.  1  and 
Amendment  No.  2,  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  95-21502  Filed  8-29-95;  8:45  am] 
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DEPARTMEFfT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2249] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travei 
to,  in,  or  Through  Lebanon 

On  January  26, 1987,  pursuant  to  the 
authcwity  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  (ZFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declared  invalid  for 
travel  to,  in,  or  through  Lebanon  imless 
specifically  validated  for  such  travel. 
This  action  was  taken  because  the 
situation  in  Lebanon  was  such  that 
American  citizens  there  could  not  be 
considered  safe  from  terrorist  acts. 

I  have  concluded  that  Lebanon 
continues  to  be  an  area  "*  *  *  where 
there  is  imminent  danger  to  the  public 
health  or  the  physical  safety  of  United 
States  travelers"  within  the  meaning  of 
22  U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel 
imder  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
six  months  imless  extended  or  sooner 
revoked  by  Public  Notice. 

Dated:  August  22, 1995. 
Warren  Christopher, 
Secretary  of  State. 
[FR  Doc.  95-21443  Filed  8-28-95;  11:32  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August 
11,1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-95-381 
Date  Filed:  August  7, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Telex  Mail  Vote  752. 

Korea-Romania  fares,  r-1 — 074i    r-2 — 

071L    r-3—  076b 
Proposed  Effective  Date:  September  1, 

1995 
Pauktte  V.  Twine, 
Chief,  Documenter  Services  Division. 
[FR  Doc.  95-21546  Filed  8-29-95;  8:45  am] 

BNJJNGCOOE  4910-S2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weel( 
Ended  August  11, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Clarrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedines. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-385 

Date  filed:  August  9, 1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  6, 1995 

Description:  Application  of  Societe 
Nouvelle  Air  Martinique,  pursuant  to 
49  U.S.C.  41301,  and  Subpart  Q  of  the 
Regulations,  applies  for  an  initial 
foreign  air  carrier  permit  to  engage  in 
the  scheduled  foreign  air 
transportation  of  persons,  property 
and  mail  between  Fort  de  France, 
Martinique  and  San  Juan,  Puerto  Rico 
and  charter  foreign  air  transportation 
between  the  French  West  Indies  and 
U.S.  points  in  the  Caribbean. 

Docket  Number:  OST-95-390 

£>ate/j7ec/;  August  9, 1995 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  6, 1995 

Description:  Application  of  Northwest 
Airlines.  Inc. ,  pursuant  to  49  U.S.C. 
4118.  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
pubUc  convenience  and  necessity 
authorizing  Northwest  to  provide 
scheduled  foreign  air  transportation  of 
passengers,  property  and  mail 
between  Detroit,  Michigan  and  Rome. 
Italy. 

Docket  Number:  OST-95-380 

Date  filed:  August  7, 1995      .. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  5,  1995 

Description:  Application  of  Grand 
Airways,  Inc..  pursuant  to  Section 
401(d)(1)  of  the  Act.  requests 
permission  to  add  an  additional  DC9 
to  its  fleet. 

Paillette  V.  Twine, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  95-21545  Filed  8-29-95;  8:45  am] 

SOJJNQ  CODE  491 0-a-l> 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-95-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation. 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  reUef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  ptupose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  19. 1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 


200).  Petition  Docket  No. . 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.&a.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  24, 

1995. 

Donald  P.  B3rnie, 

Assistant  Chief  Counsel  for  Regulations. 

Docket  No.:  22469 

Petitioner:  Parks  College  of  Saint  Louis 
University 

Sections  of  the  FAR  Affected:  14  CFR 
appendices  A,  C,  D,  and  F,  part  141 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3495.  as  amended,  which  permits 
Saint  Louis  University  to  train  its 
students  to  a  performance  standard  in 
Ueu  of  the  minimum  flight  experience 
requirements  included  in  the  above 
mentioned  appendices.  This 
exemption  does  not  allow  a  reduction 
of  the  minimum  fUght  experience 
requirements  for  solo  cross-country 
flight  as  specified  in  part  141. 

Grant,  July  3, 1995,  Exemption  No. 
3495G 

Docket  No.:  24A27 

Petitioner:  United  States  Ultralight 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1  (a)  and  (e)(1)  through  (e)(4) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4274.  as  amended,  which  permits 
individuals  authorized  by  the  United 
States  Ultralight  Association,  Inc..  to 
give  instruction  in  powered  ultrahght 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  20  U.S.  gallons,  are  not 
capable  of  more  than  75  knots 
calibrated  airspeed  at  full  power  in 
level  flight,  and  have  a  power-off  stall 
speed  that  does  not  exceed  35  knots 
calibrated  airspeed. 


Grant,  July  21. 1995,  Exemption  No. 
4274F 

Docket  No.:  2B0G7 

Petitioner:  SimuFhte  Training 
International 

Sections  of  the  FAR  Affected:  14  CFR 
135.293;  135.297;  135.297;  135.299; 
135.337  (a)(2)  and  (3)  and  (b)(2); 
135.339  (a)(2),  (b).  and  (c);  and 
appendix  H.  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5187.  as  amended,  which  permits 
SimuFlite  to  use  its  quaUfied 
instructor  pilots  or  pilot  check  airmen 
in  approved  simulators  to  train  and 
check  pilots  of  part  135  certificate 
holders  that  contract  with  SimuFUte 
for  training. 

Grant.  July  28,  1995.  Exemption  No. 
5187D 

Docket  No.:  26302 

Petitioner  FUghtSafiaty  International 

Sections  of  the  FAR  Affected:  14  CFR 
135.293;  135.297;  135.299;  135.337 
(a)(2),  (a)(3),  and  (b)(2);  135.339  (a)(2). 
(b).  and  (c);  and  appendix  H.  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5241.  as  amended, 
which  permits  FlightSafety 
International  (FSI)  to  use  its  quaUfied 
instructor  pilots  or  pilot  check  airmen 
in  approved  simulators  to  train  and 
check  the  pilots  of  part  135  certificate 
holders  that  contract  with  FSI  for 
training.  While  the  extension  is 
granted,  the  requested  amendment  to 
several  of  the  existing  conditions  and 
Umitations  is  denied. 

Partial  Grant,  July  28, 1995,  Exemption 
No.  5241F 

Docket  No.:  26647 

Petitioner:  FlightSafety  International 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5652.  which  permits  FhghtSafety 
International  to  recommend  graduates 
of  its  flight  instructor  certification 
courses  for  flight  instructor 
certificates  (with  associated  ratings), 
without  having  to  take  the  FAA 
written  or  practical  tests. 

Grant,  May  31,  1995,  Exemption  No. 
5652A 

Docket  No.:  27254 

Petitioner:  Andrews  University 

Sections  of  the  FAR  Affected:  14  CFR 
appendices  A.  C.  D,  and  H.  part  141 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5729,  which  permits  Andrews 
University  to  train  its  students  to  a 
performance  standard  without 
meeting  the  prescribed  minimum 
flight  time  requirements. 
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Grant.  July  21, 1995.  Exemption  No.  5729A 

Docket  No.:  27Q01 

Petitioner:  Steven  G.  Albert 

Sections  of  the  FAR  Affected:  14  CFR 
63.39  [requested]  and  63.69 
[pertinent] 

Description  of  Relief  Sought/ 
Disposition:  To  reconsider  Denial  of 
Exemption  No.  5946,  which  would 
have  allowed  Mr.  Albert  to  receive  a 
turboprop  class  rating  on  an  FAA- 
issued  flight  engineer  certificate 
without  being  required  to  pass  a 
practical  test  administered  by  the 
FAA  or  an  FAA-designated  examiner. 

Denial  of  Petition  for  Reconsideration, 
July  17,  1995,  Exemption  No.  5946 A 

Docket  No:  26137 

Petitioner:  Kansas  Highway  Patrol . 

Sections  of  the  FAR  Affected:  14  CFR 
91.159(a)  and  91.209  (a)  and  (d) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Kansas 
Hi^way  Patrol  to  operate  its  fixed 
wing  aircraft  between  simset  and 
simnse  without  lighted  position  lights 
or  anticoUision  lights,  and  at  altitudes 
other  than  those  specified  in 
§§  91.119(c)  and  91.159(a)  in  support 
of  law  enforcement  operations. 

Partial  Grant,  July  20, 1995,  Exemption 
No.  6137 

Docket  No.:  2Q25A 

Petitioner:  Spirit  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Spirit  Airlines, 
Inc.,  to  operate  five  newly  acquired 
McDonnell  Douglas  DC-9-21  aircraft 
without  windshear  detection 
equipment,  through  October  15, 1995. 

Denial,  July  13.  1995,  Exemption  No. 
6133 

[PR  Doc.  95-2159  Filed  8-29-95;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Request  To 
Amend  an  Approved  Application  To 
Impose  and  Use  the  Revenue  From  a 
PFC  at  Allentown-Bethlehem-Easton 
International  Airport  Under  §  158^3  of 
Part  158 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intwit  to  Rule  on 
request  to  amend  an  approved 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  Request 
to  Amend  an  approved  application  to 
impose  and_use  the  revenue  from  a  PFC 
at  Allentown-Bethlehem-Easton 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 


Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Recondhation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Comments  on  this  request 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address:  Mr. 
L.W.  Walsh,  Manager,  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill.  Pennsylvania 
17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George  F. 
Doughty,  Executive  Director,  Lehigh- 
Northampton  Airport  Authority  at 
Allentown-Bethlehem-Easton 
International  Airport,  3311  Airport 
Road.  AUentown,  PA  18103. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lehigh- 
Northampton  Authority  under 
§158.37(3)  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.W.  Walsh,  Manager,  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  PA  17011, 
(717)  975-3423.  The  request  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPl^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  Request  to  Amend  an 
approved  application  to  impose  and  use 
the  revenue  from  a  PFC  at  Allentown- 
Bethlehem-Easton  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  3, 1995,  the  FAA  received 
the  Request  to  Amend  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
at  Allentown-Bethlehem-Easton 
International  Airport  within  the 
requirements  of  Section  158.37(b)  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  amendment  no  later  than 
December  5, 1995. 

The  following  is  a  brief  overview  of 
the  request. 

Proposed  increase  in  the  total 
estimated  PFC  revenue:  From 
$4,350,000  to  $8,103,400. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 


Issued  in  Jamaica,  New  York  on  August  21, 
1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division.  Eastern 
Region. 

[PR  Doc.  95-21530  Filed  8-29-95;  8:45  am] 

HLUNO  C00€  4nO-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
MInneapoiis-St.  Paul  International 
Airport,  Minneapolis,  IMN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  irom  a  PFC  at  Minneapolis-St. 
Paul  International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  29, 1995. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  Soutii,  Room  102, 
Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Vorpahl,  MinneapoHs-St.  Paul 
Metropolitan  Airports  Commission,  at 
the  following  address:  Minneapolis-St. 
Paul  Metropolitan  Airports 
Commission,  6040  28th  Avenue  South, 
Minneapohs,  Minnesota  55450. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Minneapolis- 
St.  Paul  Metropolitan  Airports 
Commission  under  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gordon  Nelson,  Program  Manager, 
Airports  District  Office.  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
Minnesota  55450.  (612)  725-4358.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minneapolis-St.  Paul  International 
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Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Onmibus 
Budget  Recondhation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  tiie 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  August  21, 1995,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Minneapolis-St.  Paul 
Metropolitan  Airports  Commission  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  17, 
1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  June  1, 
1998 

Proposed  charge  expiration  date:  April 
30, 1999 

Total  estimated  PFC  revenue: 
.  $32,700,000 

Brief  description  of  proposed  proiect(s): 
Construct  a  Federal  Inspection 
Services  (FIS)  facility  (second  on 
airport)  to  be  used  by  scheduled 
international  air  carriers  and  located 
on  the  Gold  Concourse  at  the 
Lindbergh  Terminal.  Construction  of 
this  facility  requires  construction  of  a 
southwest  addition  to  the  Lindbergh 
Terminal  in  order  to  relocate 
concessions  and  the  existing 
Northwest  Airlines  World  Club 
facility  which  will  be  displaced  by  the 
FIS  facility.  The  project  also  includes 
relocation/replacement  of  parts 
storage/cargo  transfer  facilities 
displaced  by  the  project  and 
replacement  of  or  modifications  to  jet 
loaders.  Class  or  classes  of  air  carriers 
which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators 
(ATCO)  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Minneapolis-St.  Paul  Metropolitan 
Airports  Commission  office. 

Issued  in  Des  Plaines,  Illinois,  on  August 
23, 1995. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airports  Division.  Great  Lakes  Region. 

[PR  Doc.  95-21531  Filed  8-29-95;  8:45  am] 

HLUNO  CODE  4ai0-1»-«i 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Port  ColumtHJS  International 
Airport  and  Uss  ttM  Revenue  at  Port 
Columbus  Intsmational  and  Bolton 
Field  Airports,  Columbus,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTK>N:  Notice  of  Intent  to  Rule  on 
AppUcation. 

SUMMARY:  The  FAA  proposes  to  rvde  and 
invites  public  comment  on  the 
appUcation  to  impose  a  PFC  at  Port 
Coliunbus  International  and  use  the 
revenue  at  Port  Columbus  International 
and  Bolton  Field  Airports  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Titie 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  tiie  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  Ijefore  September  29,  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Larry 
Hedrick,  Executive  Director  of  the 
Columbus  Municipal  Airport  Authority 
at  the  following  address:  Port  Columbus 
International  Airport,  4600  International 
Gateway,  Coliuribus,  OH  43219. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbiis 
Municipal  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  W.  Jagiello,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
BeUeville,  Michigan  48111,  (313)  487- 
7296.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Port  Colimibus  International 
and  use  the  revenue  at  Port  Columbus 
International  and  Bolton  Field  Airports 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Recondhation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  18, 1995,  tiie  FAA 
determined  that  the  application  to 


impose  and  use  the  revenue  from  a  PFC 
submitted  by  Columbus  Municipal 
Airport  Authority  was  substantially 
complete  within  the  requirments  of 
section  158.25  of  Part  158.  The  FAA 
wiU  approve  or  disapprove  the 
appUcation,  in  whole  or  in  part,  no  later 
than  November  8,  1995. 

The  following  is  a  brief  overview  of 
the  appUcation. 
Level  of  the  PFC:  $3.00 
Actual  charge  effective  date:  October  1, 

1992 
Estimated  charge  expiration  date: 

September  1, 1996 
Total  approved  net  PFC  revenue: ' 

$23,611,963 
Brief  description  of  proposed  pro)ect(s): 
Projects  to  Use:  Wonderlana 
Acquisition  and  Relocation; 
Relocation  of  T/W  "B"  bom  TAV 
"A"  to  C-3;  Soutiieast  Cargo  Apron 
T/W  to  13/31  &  Tug  Road;  R/W  5 
easements;  Maintenance  Run-Up 
Pad;  StabiUzed  Shoulders  R/W 
10R-28L  &  R/W  lOR  Blast  Pad; 
Relocate  Lights  Taxiway  "G": 
Replace  R/W  5-23  Lighting  Cable; 
Commimications  &  Closed  Circuit 
TV  Systems;  Electronic  Monitoring/ 
Airfield  Lighting  (Construction); 
Sawyer  Road  Rehabilitation 
(Engineering/Construction  East); 
Airfield  Guidance  Signs;  Relocate 
T/W  "D"  R/W  28L  Run-Up  Apron 
(Engineering);  Master  Plan/Part  150 
Amendments;  Ramp  Sweeper; 
Airfield  Fencing  Phase  II; 
Emergency  Preparedness 
Equipment/Commimications ; 
Relocate  Control  Room;  Land 
Acquisition/Relocation — West  Side 
Properties;  Land  Acquisition/ 
Relocation — Englewood  Heights; 
Residential  Soundproofing  Phase  I; 
North  Concourse  Expansion 
(Construction);  Terminal  Building 
Modifications;  Terminal  Curbfront 
Improvements  Planning  Study:  Gate 
17  Ramp  Expansion 
Projects  to  Impose  and  Use:  Relocate 
TAV  "D"  R/W  28L  Run-Up  Apron 
(Construction);  North  Concourse 
Apron  (Construction) 
Bolton  Field  Use  Projed:  T-Hangar 
Apron  &  T/W  Class  or  classes  of  air 
carriers  which  the  public  agency 
has  requested  not  be  required  to 
colled  PFCs:  Air  Taxi/Commercial 
Operators 
Any  person  may  insped  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  insped  the  appUcation,  notice 
and  other  documents  germane  to  the 
appUcation  at  the  Columbus  Municipal 
Airport  Authority. 
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Issued  in  Des  Plaines,  Illinois  on  August 
22. 1995. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

(FR  Doc.  95-21532  Filed  8-29-95;  8:45  am] 

MLUNG  COO€  4nO-19-M 


Notice  of  Intent  to  Rule  on  Application 
to  Impoae  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Westmoreland  County  Airport, 
Latrobe,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 

Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Westmoreland 
Coimty  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.  W.  Walsh,  Manager 
Harrisburg  Airports  District  Office,  311 
Hartzdale  Drive.  Suite  1,  Camp  Hill.  PA 
17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gene 
Larkin,  Airport  Manager  for  the 
Westmoreland  County  Airport 
Authority  at  the  following  address: 
Westmoreland  Coimty  Airport 
Authority.  200  Pleasant  Unity  Road, 
Latrobe,  PA  15650. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Westmoreland  County  Airport 
Authority  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.  W.  Walsh.  Manager,  Harrisbiu^ 
Airports  District  Office.  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill.  PA  17011 
(Tel.  (717)  975-3423).  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Westmoreland  Coimty  Airport  under  the 
provisions  of  the  Aviation  Safety  and 


Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  16. 1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Westmoreland  County 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  22. 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  February 
1. 1996 

Proposed  charge  expiration  date: 
December  31, 1999 

Total  estimated  PFC  revenue:  $187,266 

Brief  description  of  proposed  projects; 
The  PFC  revenue  will  be  use  to  fund 
the  Westmoreland  County  Airport 
Authority's  share  of  the  following  AIP 
funded  Inject. 

— ^Tenninal  Building  Rehabilitation  And 
Expansion 

— Runway  3-21  Overlay 

—Purchase  ARFF  Vehicle 

— Apron  Expansion 

— Airfield  Signage  Upgrade 

— Purchase  Snow  Removal  Equipment 

— ^Expand  Equipment  Storage  Building 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica, 
NY  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Westmoreland  County  Airport 
Authority. 

Issued  in  Jamaica,  New  York  on  August  21, 
1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

[FR  Doc.  95-21533  Filed  8-29-95;  8:45  am] 

BOIMG  CODE  4»10-13-ir 


Federal  Highway  Administration 
[FHWA  Docket  No.  95-5] 

Comprehensive  Truck  Size  and  Weight 
Study:  Update  of  Study  Plan 

agency:  Federal  Highway 
Administration  (FHWA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  provides  an 
update  of  activities,  accomplishments 
and  decisions  on  the  DOT 
Comprehensive  Truck  Size  and  Weight 
(TS&W)  Study  since  the  February  2, 
1995.  Federal  Register  notice  and 
requests  comments  on  an  outline  of 
work  for  the  next  phase  of  the  study. 
Phase  I  synthesis  materials,  consisting 
of  13  working  papers,  were  made 
available  to  the  pubhc  in  FHWA  Docket 
No.  95-5  on  February  15, 1995.  A 
summary  report  of  Phase  I  was  made 
available  in  the  same  docket  on  March 
10. 1995.  Public  meetings  were  held  in 
Denver.  Colorado,  on  March  21,  1995. 
and  in  Washington.  D.C.,  on  April  5-6, 
1995.  Also,  over  12,000  comments  have 
been  received  as  of  August  15. 1995.  in 
response  to  the  prior  request  for  public 
comments.  This  input  has  helped  to 
broaden  the  study  scope  to  include 
issues  not  reflected  in  the  original  plan 
and  to  restructure  the  remaining  phases 
of  the  study. 

DATES:  This  docket  will  remain  open 
until  the  study  is  completed. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-5, 
FHWA,  Room  42  J2,  HCC-10.  Office  of 
the  Chief  Counsel,'^400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a.  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  EUiot,  Office  of  Policy 
Development,  at  (202)  366-8707;  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis, 
at  (202)  366-2212.  Mr.  Charles  Medalen, 
Office  of  Chief  Counsel,  at  (202)  366- 
1354,  FHWA,  or  Mr.  Carl  Swerdloff, 
Office  of  Economics,  at  (202)  366-5427, 
Office  of  the  Secretary,  DOT,  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  A  review 
of  the  comments  to  the  docket  and 
presentations  at  the  public  meetings 
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held  this  spring  has  resulted  in 
important  modifications  to  the  study 
scope  and  workplan.  Although 
comments  were  wide  ranging  and  at 
times  conflicting,  it  was  clear  that  an 
expanded  analysis  of  the  following 
issues  is  needed:  safety;  including 
enforcement  of  safety  and  TS&W 
regulations,  rail  and  other  modal 
impacts,  automobile  and  truck  driver 
perspectives,  shipper  logistics  costs, 
infrastructure  impacts,  the 
interrelationships  of  TS&W  and 
highway  cost  allocation,  and  the  broader 
social  costs  of  freight  transportation. 
Indeed,  it  is  clear  that  truck  size  and 
weight  policy  should  be  established  in 
the  context  of  an  intermodal  freight 
policy.  As  part  of  the  National 
Transportation  System  initiative,  the 
Department  plans  to  articulate  an 
intermodal  freight  poUcy  statement 
which  will  provide  a  framework  for 
decisions  on  truck  size  and  weight 
policy.  Most  importantly,  TS&W  policy 
must  be  considered  within  the 
Department's  overall  responsibility  to 
ensure  transportation  safety. 

It  was  originally  planned  to  conduct 
a  separate  Phase  D,  Preliminary  Options 
Analysis  of  the  study  to  be  completed 
during  the  summer  of  1995.  Phase  II  was 
primarily  focused  on  the  implications  of 
extending  Federal  TS&W  controls  to  the 
National  Highway  System  (NHS)  as 
proposed  in  H.R.  4496  of  the  103rd 
Congress.  However,  we  are  modifying 
the  original  work  plan  to  combine  the 
Phase  n  work  already  underway  into  a 
significantly  broadened  Phase  ni,  which 
will  be  known  as  the  Comprehensive 
Analysis  Phase.  The  reasons  for  that 
modification  are: 

1.  The  comments  to  the  docket 
received  in  response  to  the  February  2, 
1995  notice,  which  included  a  plan  for 
the  study,  suggest  a  broader  range  of 
analysis  than  implied  by  the  original 
plan,  an  analysis  that  could  not  be 
completed  this  summer  as  part  of  the 
Phase  n,  Preliminary  Option  Analysis. 

2.  Current  analytical  techniques  and 
data  are  clearly  insufficient  to 
adequately  address  many  of  the  broader 
issues  of  concern. 

3.  Major  changes  in  TS&W  Umitations 
are  not  being  advanced  as  part  of  NHS 
legislation  this  year. 

Consequently,  cifrrent  study  efforts  have 
largely  been  shifted  toward  planning  for 
the  expanded  analysis. 

Another  major  change  in  the  study 
was  the  Secretary's  creation  of  a 
Departmental  Policy  Group  to  guide  the 
study  and  articulate  criteria  that  will 
assist  in  decisions  on  truck  size  and 
weight  regulation  and  insure  that  the 
analysis  and  recommendations  are 


formulated  on  an  intermodal  basis.  The 
group  is  chaired  by  Assistant  Secretary 
for  Transportation  Policy  Frank  E. 
Kruesi  and  includes  policy  level 
representatives  from  the  FHWA.  Federal 
Railroad  Administration.  National 
Highway  Traffic  Safety  Administration, 
Maritime  Administration,  Federal 
Transit  Administration,  the  Associate 
Deputy  Secretary  and  Director  of  the 
Office  of  Intermodalism,  Assistant 
Secretary  for  Budget  and  Programs. 
Assistant  Secretary  for  Congressional 
Affairs,  and  Bureau  of  Transportation 
Statistics.  Also,  a  technical  level 
multimodal  group  from  these  agencies 
has  been  given  an  expanded  role  to 
provide  review  and  recommendations 
on  the  multimodal  implications  of  the 
study  for  action  by  the  Policy  Group. 

Study  Plan 

The  following  proposed  outline  for 
the  comprehensive  analysis  phase  of  the 
study  was  developed  in  response  to  the 
docket  comments. 

Six  major  activities:  (1)  Safety,  (2) 
freight  market  analysis,  (3)  multimodal 
transportation  industry  analysis.  (4) 
highway  infrastructure  impact  and 
operations.  (5)  periormance-based  and 
other  approaches  to  TS&W  regulations, 
and  (6)  comprehensive  analysis  of 
benefits  and  costs  of  policy  options  have 
been  identified  for  this  comprehensive 
phase.  These  have  been  developed 
largely  to  address  the  areas  of  concern 
expressed  in  the  docket  comments. 

Safety 

This  work  will  be  conducted  in 
consulation  with  a  wide  range  of 
highway  safety  experts.  It  will  include 
but  not  be  limited  to  evaluation  of  the 
vehicle  stabiUty  and  control 
performance  of  various  truck 
configurations  (including  those 
transporting  hazardous  materials), 
assessment  of  truck  accident  data  from 
various  sources,  evaluation  of  research 
on  truck  driver  fatigue,  and 
enforcement.  The  impacts  of  trucks  of 
various  sizes  on  highway  traffic 
operations,  including  interaction  with 
smaller  vehicles,  will  be  evaluated. 
Focus  groups  of  automobile  and  truck 
drivers  will  be  convened  to  assess  their 
views  on  the  effects  that  TS&W  policy 
options  have  on  highway  safety.  These 
results  will  be  compared  with  the 
results  of  previously  conducted  safety 
analyses. 

Freight  Market  Analysis 

Work  under  this  activity  is  intended 
to  describe  the  context  of  freight  flows. 
It  will  identify  changes  in  freight 
distribution  patterns  at  the  national  and 
international  levels,  market  trends  for 


all  freight  modes,  and  the  competitive 
and  noncompetitive  freight  market 
segments.  Focus  groups  will  be 
convened  to  help  identify  the  factors 
that  shippers,  brokers,  and  carriers 
consider  and  the  process  they  use  in 
making  transportation  decisions. 

Multimodal  Transportation  Industry 
Analysis  and  Case  Studies 

Work  under  this  activity  will  gather 
information  on  actual  transportation 
choices  for  all  modes  through  freight 
corridor  and  commodity  case  studies. 
This  will  be  done  at  the  national, 
regional,  and  corridor  levels.  It  will  also 
identify  past  and  potential  modal 
responses  to  government  regulatory 
changes  and  industry  changes  such  as 
just-in-time  delivery.  One  use  of  the 
information  will  be  refinement  of 
analytical  models  of  mode  choice. 

Highway  Infrastructure  Impact  and 
Operations 

This  activity  will  research  and 
evaluate  impacts  and  costs  of  TS&W 
poUcies  on  bridges,  pavements,  roadway 
geometry,  and  traffic  operations  (e.g. 
congestion,  passing,  hill  climbing).  Cost 
recovery  will  be  evaluated  based  on 
methodology  developed  by  the  Federal 
Highway  Cost  Allocation  (HCA)  Study 
described  in  the  Federal  Register  notice 
of  February  10,  1995.  TS&W 
enforcement  will  be  another  key  aspect 
of  this  activity  area. 

Performance-Based  and  Other 
Approaches  to  TS&W  Regulation 

This  activity  will  document  the  North 
American,  European,  and  other 
international  experience  with  the 
performance-based  approach  to  TS&W 
regulation,  evaluate  the  practical  and 
institutional  feasibility  of  the 
performance-based  approach,  and 
identify  enforcement  issues  and 
potential  solutions.  The  goal  of  the 
performance-based  approach  to  truck 
regulation  is  to  improve  safety  and 
perserve  infrastructure  without  overly 
prescribing  truck  features  and  design. 
This  activity  will  also  identify  current 
and  future  enforcement  issues  and 
evaluate  State  versus  Federal  roles  in 
various  aspects  of  TS&W  regulation. 

Comprehensive  Analysis  of  Benefits  and 
Costs  of  Policy  Options 

This  activity  will  formulate  a  range  of 
TS&W  policy  options,  and  it  will 
comprehensively  analyze  the  costs  and 
benefits  of  the  policy  options.  The 
analysis  will  evaluate  the  safety 
impacts,  employment  impacts,  highway 
infrastructure  costs,  the  change  in  U.S. 
freight  shipping  costs,  international 
trade  and  competitiveness,  and  impacts 
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on  other  modes.  This  activity  will  also 
specifically  look  at  cross-modal  impacts 
on  the  environment,  energy  use,  and 
other  social  costs  which  have 
traditionally  not  been  analyzed.  This 
study  is  being  closely  coordinated  with 
the  Federal  HCA  Study  which  will  be 
completed  prior  to  the  TS&W  study  and 
will  provide  analysis  of  cost  recovery 
implications  of  any  TS&W  options 
considered. 

Commenters  are  requested  to  provide 
specific  data  sources,  studies,  research, 
and  policy  input  on  any  of  these  topics. 
The  FHWA  and  all  Department 
elements  involved  invite  continuing 
input  and  are  available  for  discussion  of 
issues  related  to  this  study.  The  DOT 
will  provide  periodic  updates  on 
methodological  development,  issue 
analysis,  options  to  be  considered,  and 
criteria  through  periodic  pubhcation  of 
Federal  Register  notices  and  other 
forums. 

Authority:  23  U.S.C  315: 49  U.S.C  301, 
302.  305: 49  CFR  1.48:  Pub.  L.  102-548, 106 
Stat.  3646. 

Issued  On:  August  24, 1995. 
Rodney  E.  SUter, 
Federal  Highway  Administrator. 
[PR  Doc.  95-21544  Filed  8-29-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Financial  Management  Service, 

Treasury. 

ACTION:  Notice  of  alteration  of  Privacy 

Act  system  of  records. 

SUMMARY:  The  Department  of  the 
Treasury,  Financial  Management 
Service  (FMS),  gives  notice  of  a 
proposed  alteration  to  the  system  of 
records  entitled  "Payment  Issue  Records 
for  Regular  Recurring  Benefit 
Payments— Treasury/FMS  .002,"  which 
is  subject  to  the  Privacy  Act  of  1974,  as 


amended  (5  U.S.C.  552a).  The  system 
notice  was  last  published  in  its  entirety 
in  the  Federal  Register  Vol.  57,  page 
14024,  April  17, 1992. 
DATES:  Comments  must  be  received  no 
later  than  September  29. 1995.  The 
proposed  alteration  of  the  system  of 
records  will  be  effective  October  10, 
1995,  unless  FMS  receives  comments 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  must  be 
submitted  to  the  Debt  Collection 
Operations  Staff,  Financial  Management 
Service,  401  14th  Street.  SW,  Room  415 
B,  Washington,  DC  20227.  Comments 
received  will  be  available  for  inspection 
at  the  same  address  between  the  hours 
of  9  a.m.  and  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Debt  Management 
Services,  (202)  874-6660. 
SUPPLEMENTARY  INFORMATION:  FMS  has 
been  designated  by  the  Office  of 
Management  and  Budget  as  the  lead 
agency  in  credit  management  and  debt 
collection  for  the  Federal  Government. 
FMS  is  altering  this  system  of  records  by 
adding  two  routine  uses  which  are  to 
facilitate  the  collection  of  delinquent 
Federal  debts  and  to  more  effectively 
apply  certain  debt  collection  tools 
established  imder  Federal  law, 
specifically  tax  refund  offset, 
administrative  offset,  and  Federal 
employee  salary  offset.  FMS  has  closed 
the  Washington,  DC,  Financial  Center 
and  the  system  of  records  is  being 
altered  to  reflect  this  change  as  well. 

For  the  reasons  set  forth  in  the 
preamble,  FMS  proposes  to  alter  system 
of  records  Treasury/FMS  .002, 
"Payment  Issue  Records  for  Regular 
Recurring  Benefit  Payments — ^Treasury/ 
Financial  Management  Service",  as 
follows:  ** 

Treesury/FMS  .002 

SYSTEM  NAME: 

Payment  Issue  Records  for  Regular 
Recurring  Benefit  Payments — ^Treasury/ 
Financial  Management  Service. 


SYSTBI  LOCATION: 

Description  of  the  change:  Replace 
current  text  with  the  following 
language:  The  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury.  Washington,  DC  20227. 
Records  maintained  at  Financial  Centers 
in  six  regions:  Austin,  TX;  Birmingham, 
AL;  Chicago,  IL;  Kansas  Qty,  MO; 
Philadelphia,  PA;  and  San  Francisco, 
CA. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

•    *    *    •    • 

Description  of  the  changes:  Remove 
"and"  at  end  of  routine  use  (9);  remove 
the  period  (.)  at  the  end  of  routine  use 
(10);  add  a  semicolon,  and  add  routine 
uses  (11)  and  (12)  to  read  as  follows: 

*  *  *(11)  disclose  information 
concerning  delinquent  debtors  to 
Federal  creditor  agencies,  their 
employees,  or  their  agents  for  the 
purpose  of  facilitating  or  conducting 
Federal  administrative  offset.  Federal 
tax  refund  offset,  Federal  salary  offset, 
or  for  any  other  authorized  debt 
collection  purpose;  and  (12)  disclose  to 
the  E)efense  Manpower  Data  Center  and 
the  United  States  Postal  Service  and 
other  Federal  agencies  through 
authorized  computer  matching 
programs  for  the  piupose  of  identifying 
and  locating  individuals  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  Department  or  other  Federal 
agencies  in  order  to  collect  those  debts 
through  salary  offset  and  administrative 
offset,  or  by  the  use  of  other  debt 
collection  tools. 
••»*■* 

Dated:  August  22. 1995. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(PR  Doc.  95-21524  Filed  8-29  -95;  8:45  am) 
BILUNQ  COOe  4tlO-M-P 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhtt)ition;  Detarmination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority"  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  PR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jtme 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Winslow  Homer"  (See  list) » 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  ctiltural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 
Art,  from  on  or  about  October  15,  t995, 
through  on  or  about  January  28. 1996.  at 
the  Museum  of  Fine  Arts.  Boston. 
Massachusetts,  from  on  or  about 
February  21. 1996.  through  on  or  about 
May  26. 1996.  and  at  the  Metropolitan 
Mtiseum  of  Art.  New  York.  NY.  from  on 
or  about  Jime  20. 1996,  through  on  or 
about  September  22. 1996.  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  25, 1995. 
Lea  Jin. 

General  Counsel. 

(FR  Doc.  95-21548  Filed  8-29-95;  8:45  am] 
BILUNO  COOE  8230-01-M 


>  A  copy  of  this  list  may  be  obtained  by 
contacting  Lone  J.  Nierenberg,  Assistant  General 
Counsel,  at  202/619-6084;  the  address  is  Room  700, 
U.S.  Information  Agency,  301-4th  Street,  S.W., 
Washington.  D.C.  20547-0001. 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consofldated 
Listing  of  Schedules  A,  B,  and  C 
Exceptions 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1995,  as  required  by  Civil  Service  Rule 
•VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (0PM) 
to  publish  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
§  213.103(c),  further  requires  that  a 
consolidated  listing,  current  as  of  Jime 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  0PM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B,  and  C  excepted 
appointing  authorities.  Interested 
parties  needing  information  about 
specific  authorities  during  the  year  may 
obtain  information  by  contacting  the 
Staffing  Reinvention  Office.  Room  ' 
6A12,  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Washington,  DC 
20415,  or  by  calUng  (202) 606-0950. 

The  following  exceptions  were 
ciurent  on  June  30, 1995. 

Schedule  A 

Section  213.3102    Entire  Executive 
Civil  Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  imder  this  paragraph. 
However,  an  appointment  that  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  diuation. 

(f)  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  which  the  appointee  will 


receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Simday,  or  holiday  work.  It  does 
not,  however,  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  to  appointment  undw  this 
authority.  Appointments  imder  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed 
but  it  is  beUeved  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Temporary  and  less-than-full  time 
positions  for  which  examining  is 
impracticable.  These  are: 

(1)  Positions  in  remote/isolated 
locations  where  examination  is 
impracticable.  A  remote/isolated 
location  is  outside  of  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  examining  office 
can  schedule  tests  and/or  reasonably 
expect  to  attract  applicants.  An 
individual  appointed  under  this 
authority  may  not  be  employed  in  the 
same  agency  under  a  combination  of 
this  and  any  other  appointment  to 
positions  involving  related  duties  and 
requiring  the  same  qualifications  for 
more  than  1,040  working  hours  in  a 
service  year.  Temporary  appointments 
under  this  authority  may  be  extended  in 
1-year  increments,  with  no  limit  on  the 
number  of  such  extensions,  as  an 
exception  to  the  service  limits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  need  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fill  on  an 
interim  basis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  imder  this 
authority  may  not  exceed  30  days  and 
may  be  extended  up  to  an  additional  30 
days  if  continued  employment  is 
essential  to  the  agency's  operations.  The 
appointments  may  not  be  used  to  extend 


the  service  limit  of  any  other  appointing 
"authority.  An  agency  may  not  employ 
the  same  individual  under  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  OPM 
determines  that  examining  is 
impracticable. 

(])  Positions  filled  by:  (1)  appointment 
of  persons  previously  employed  as 
National  Guard  Technicians  under  32 
U.S.C.  709(a)  in  positions  at  the  same  or 
equivalent  level,  or  below,  who  are 
applying  for  or  receiving  an  annuity 
imder  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8456  by  reason  of  a  disability 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
employment;  or  (2)  reassignment, 
promotion,  or  demotion  within  the  same 
agency  of  former  National  Guard 
Technicians  originally  appointed  under 
this  authority. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

fm)  (Reserved). 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

(p)-(s)  (Reserved). 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  under  a  temporary  appointment  have 
demonstrated  their  ability  to  perform 
the  duties  satisfactorily;  or  (2)  have  been 
certified  by  counselors  of  State 
vocational  rehabilitation  agencies  or  the 
Veterans  Administration  as  likely  to 
succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
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conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(v)-(w)  (Reserved). 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
the  Ehstrict  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  inmate 
is  still  in  a  work-release  status  and  that 
a  local  recruiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

1    (y)  (Reserved). 

I    (z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aUens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)  Positions  at  GS-15  and  below 
when  filled  by  persons  identified  as 
Interchange  Executives  by  the 
President's  Commission  on  Executive 
Exchange.  Appointments  made  under 
this  authority  may  not  extend  beyond  2 
years. 

I     (dd)-(ee)  (Reserved). 
I     (ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Public  Law  91- 


452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 

(gg)-(hh)  (Reserved), 

(u)  Positions  of  Presidential  Intern, 
GS-9  and  11.  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj)-(kk)  (Reserved). 


i' 


(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/15. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(d)-(f)  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
PoUcy  Analyst,  GS-14,  Policy  Analyst, 
GS-11/14;  and  Policy  Research 
Assistant,  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priority  nature. 

(i)  O^ce  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions, 
GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
technical  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GSUl5  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Office  of 
the  Under  Secretary  for  Management. 

(2)  One  position  of  Museum  Curator 
(Arts),  in  the  Office  of  the  Under 
Secretary  for  Management,  whose 


incumbent  will  serve  as  Director, 
Diplomatic  Reception  Rooms. 

lb)  American  Embassy,  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(c)  (Reserved). 

(d)  International  Boundary 
Commission,  United  States  and  Canada. 
(1)  Temporary  and  intermittent  field 
employees  such  as  instrumentmen, 
foremen,  recorders,  packers,  cooks,  and 
axemen,  for  not  to  exceed  180  working 
days  within  any  1  calendar  year. 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  (1)  Two  Physical 
Science  Administration  Officer 
positions  at  GS-16.  ' 

(f)  (Reserved). 

(g)  Office  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  GS-5  through  11  on  the  staff  of 
the  Office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Travel  Officer.  No  new 
appointments  may  be  made  under  this 
authority  after  Jxme  11,  1981. 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  GM-1001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees,"  when  filled  by 
appointment  of  persons  who  are  not 
citizens  of  the  United  States;  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2)  Positions  of  part-time, 
intermittent,  mixed  tour,  or  seasonal 
Customs  Inspectors,  Port  Directors, 
Inspectional  Aides,  Clerks  and  Cashiers 
at  remote/isolated  locations  where 
examination  is  impracticable.  A  remote/ 
isolated  location  is  outside  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 


45218 Federal  Register  /  Vol.  60.  No.  168  /  Wednesday.  August  30,  1995  /  Notices 


be  «q>ected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  0PM  office  can 
schedule  tests  and/or  reasonably  expect 
to  attract  applicants.  An  individual 
appointed  under  this  authority  may  not 
be  employed  in  the  Customs  Service 
tmder  a  combination  of  this  and  any 
other  appointment  for  more  than  1,040 
working  hours  in  a  service  year. 

(3H5)  (ResCTved). 

(6)  Two  hundred  positions  of 
Criminal  Investigator  for  special 
assignments. 

(7)-(8)  (Reserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  p^ce  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments  imder 
this  authority  may  not  exceed  2  years. 
but  may  be  extended  for  not  to  exceed 
an  additional  90  days  to  complete 
critical  projects. 

(d)  Office  of  Thrift  Supervision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after 
December  31, 1993. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-1510-14/15. 
Appointments  to  these  positions  must 
be  for  periods  not  to  exceed  24  months. 

(0  (Reserved). 

(g)  Bureau  of  Alcohol.  Tobacco,  and 
Firearms.  (1)  One  himdred  positions  of 
criminal  investigator  for  special 
assignments. 

(hi  (Reserved). 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-5  and  below  established  in 
Emergency  Disbursing  Offices  to  process 
emergency  payments  to  victims  of 
catastrophes  or  natural  disasters 
requiring  emergency  disbursing 
services.  Employment  under  this 
authority  may  not  exceed  1  year. 

Section  213.3106    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (l)-{5) 
(Reserved). 

(6)  One  Executive  Secretary,  US- 
USSR  Standing  Consultative 
Commission  and  Staff  Analyst  (SALT), 


Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs), 
(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army.  Navy,  and 
Air  Force). 

(1)  Professional  positions  in  Military 
Dependent  School  Systems  overseas. 

(2)  Positions  in  Attache  1  Systems 
overseas,  including  all  professicmal  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Educational  Spedafist 
the  incuimbents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
staffs  of  the  Chaplains  in  the  military 
services. 

(5)  Positions  ujider  the  program  for 
utilization  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Rese{ut:h  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  alien 
scientists  initially  employed  imder  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  m  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  miUtary  or 
dvihcm  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  imder  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
separation  of  a  dependent's  sponsor: 
Provided,  that  (i)  a  school  employee 
may  be  permitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  additional 
year  when  the  military  department 
concerned  finds  that  die  additional 
employment  is  in  the  interest  of 
management. 

(7)  Twenty  secretarial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
Hi^  School  Students.  Persons 
employed  imder  this  authority  shall  be 
bona  fide  high  school  students,  at  least 
14  years  old,  pursuing  courses  related  to 
the  position  occupied  and  Umited  to 
1,040  working  hours  a  year.  Children  of 
DOD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  which  quaUfication  standards 
estabhshed  under  5  CFR  Part  302  are 
consistent  with  the  education  and 
experience  standards  estabhshed  for 


comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
appointing  authority. 

Cc)  Defense  Contract  Audit  Agency.  (1) 
Not  to  exceed  two  positions  of  . 
Accounting  Fellow,  Auditor,  GM-511- 
14,  filled  under  the  Accounting 
Fellowship  Program.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(d)  General.  (1)  Positions  concerned 
with  advi»ng,  administering, 
supervising,  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, . 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  Tliis 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions.  ' 

(2)  Positions  involved  in  intelhgence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  miUtary 
departments.  This  includes  all  positions 
of  intelUgence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
applications  of  engineering,  physical  or- 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelUgence 
technician  positions  in  which  a  majority 
of  the  incumbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
{>erfonning  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelUgence  information  or  in  the 
planning,  programming,  and 
management  of  intelUgence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences.  (1)  Positions  of 
President,  Vice  Presidents,  Assistant  ' 
Vice  Presidents,  E)eans,  Deputy  Deans, 
Associate  Deans,  Assistant  Deans. 
Assistants  to  the  President,  Assistants  to 
the  Vice  Presidents,  Assistants  to  the 
Deans,  Professors.  Associate  Professors, 
Assistant  Professors.  Instructors. 
Visiting  Scientists,  Research  Associates. 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  Senior 
PoUcy  Analyst,  GS-15,  at  the  Strategic 
Concepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
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exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or^3-year  increments, 
indefinitely. 

(g)  Defense  Conwuunications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College.  Fort  Belvoir,  Va.  (1)  The  Provost 
and  professors  in  grades  GS-13  through 
15. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies,  Garmisch, 
Germany.  (1)  The  Director,  Deputy 
Director,  and  positions  of  Professor, 
Instructor,  and  Lecturer  at  the  George  C. 
Marshall  European  Center  for  Security 
Studies,  Garmisch,  Germany,  for  initial 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereafter. 

Section  213.3107    Department  of  the 
Army 

(a)  General.  (1)  Not  to  exceed  30 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group  and  the  GS-1410 
Librarian  series,  located  at  the  U.S. 
Army  Russian  Institute,  Garmisch, 
Germany,  and  the  U.S.  Army  Foreign 
Language  Training  Center  Europe, 
Munich,  Germany. 

(2)  (Reserved). 

(3)  Not  to  exceed  500  Medical  and 
Dental  Intern,  Resident  and  FeUow 
positions,  whose  incumbents  are 
training  under  graduate  medical/dental 
education  programs  in  Army  Medical 
Department  facilities  worldwide,  and 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-5356.  Employment  under 
this  authority  may  not  exceed  4  years, 
unless  extended  with  prior  approval  of 
OPM. 

(b)  Aviation  Systems  Command.  (1) 
One  scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-alUed 
nations. 

(c)  Corps  of  Engineers.  (1)  (Reserved). 
(2)  Nonsupervisory  trades,  crafts,  and 

manual  labor  positions  at  grades  WG-6 
and  below  on  survey,  construction, 
short-term  maintenance,  or  floating- 
plant  operations,  where  because  of 
turnover,  lack  of  housing  facilities, 
mobility  of  work  site,  or  remoteness  of 
personnel  servicing  bdlities,  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  This  authority  can  be  used  only 
when  OPM  has  determined  that  it  is 
specificaUy  applicable  to  a  given 
situation;  ordinarily,  it  will  not  be  used 
for  employment  in  OPM  central  office, 
regional,  and  branch  office  cities  or  in 


dties  where  there  is  a  local  OPM  area 
office  to  service  the  employing 
estabUshment. 

(d)  U.S.  Military  Academy,  West 
Point,  New  York.  (1)  CiviUan  professors, 
instrurtors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  Chapel  Organist 
and  Choir-Master,  Dirertor  of 
Intercollegiate  Athletics,  Assddate 
Director  of  Intercollegiate  Athletics, 
coaches,  FaciUty  Manager,  Building 
Manager,  three  Physical  Therapists 
(Athletic  Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Diredor  of  Alumni  Affairs;  and 
Ubrarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  active 
service,  and  the  miUtary  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
MiUtary  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disabiUty. 

(e)  U.S.  Army  School  of  the  Americas, 
Fort  Benning,  Georgia.  (1)  Positions  of 
Translator  (Typing),  GS-1040-5/9,  and 
Supervisory  Translator,  GS-1 040-11. 
No  new  appointments  may  be  made 
under  this  authority  after  December  31, 
1985. 

(f)  Central  Identification  Laboratory. 
(1)  One  position  of  Sdentific  Diredor, 
GM-190-15,  and  four  positions  of 
Forensic  Scientist,  GM-190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  provision  for  indefinite 
nuinbers  of  renewals  in  1-,  2-,  or  3-year 
increments. 

(g)  Defense  Language  Institute.  (1)  All 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group,  the  GS-1040 
Language  Spedalist  series,  and  the  GS- 
303  Bilingual  Clerk  series,  that  require 
either  a  proficiency  in  a  foreign 
language  or  a  knowledge  of  foreign 
language  teaching  methods. 

(h)  Army  War  College.  Carlisle 
Barracks,  PA.  (1)  Positions  of  Professor, 
Instrudor,  or  Lecturer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exceed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(2)  Nine  Senior  PoUcy  Analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Army  War  CoUege, 
with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter  extended 
annually  if  needed. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School.  Fort  Monmouth,  New  Jersey.  (1) 
Positions  of  Academic  Diredor, 
Department  Head,  and  Instrudor. 

(k)  U.S.  Army  Command  and  General 
Staff  College,  Fort  Leavenworth,  Kansas. 
(1)  Positions  of  Professor,  Associate 


Professor,  Assistant  Professor,  and 
Instrudor  assodated  with  courses  of 
instruction  of  at  least  10  months 
duration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3,  4,  or  5-year  increments 
indefinitely  thereafter. 

Section  213.3108    Department  of  the 
Navy 

(a)  General.  (1)  (Reserved). 

(2)  Positions  of  Student  Pharmacist 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enroUed  in  an  approved 
pharmacy  program  in  a  participating 
aonfederal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(3)  (Reserved). 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  fiUed  by 
residents  assigned  as  affiliates  for  part  of 
their  training  from  nonfederal  hospitals. 
Assignments  shall  be  on  a  temporary 
(fuU-time  or  part-time)  or  intermittent 
basis,  shall  not  amount  to  more  than  6 
months  for  any  person,  and  shall  be 
appUed  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  (Reserved). 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time,  or  intermittent  employment  in 
U.S.  naval  regional  medical  centers  and 
hospitals,  when  fiUed  by  students  who 
are  enrolled  in  an  approved  operating 
room  technician  program  in  a 
participating  nonfederal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  Student  Social  Worker 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  academic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used 
by  the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educational  institution  to  quaUfy  for  a 
graduate  degree  in  social  work.  This 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  Student  Pradlcal 
Nurse  for  temporary,  part-time,  or 
intermittent  employment  in  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
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enrolled  in  a  nonfederal  institution  in 
an  approved  program  of  educational  and 
clinical  training  which  meets  the 
requirements  for  licensing  as  a  practical 
niu'se.  This  authority  shall  be  applied 
only  to  trainees  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 

(9)  (Reserved). 

(10)  Positions  of  Medical  Technology 
Intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in 
nonfederal  institutions.  Employment 
imder  this  authority  may  be  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  appUed  only  to  students  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(11)  Positions  of  Medical  Intern  in 
U.S.  naval  regional  medical  centers, 
hospitals,  and  dispensaries,  when  filled 
by  persons  who  are  serving  medical 
internships  at  participating  nonfederal 
hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  Student  Speech 
Pathologist  at  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating 
nonfederal  institutions  and  whose 
compensation  is  fixed  imder  5  U.S.C. 
5351-54.  Employment  imder  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  Student  Dental 
Assistant  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  persons  who  are  enrolled 
in  participating  nonfederal  institutions 
and  whose  compensation  is  fixed  under 
5  U.S.C.  5351-54.  Employment  under 
this  authority  may  not  exceed  1  year. 

(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  medntenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  Librarian,  Organist-Choirmaster, 
Registrar,  the  Dean  of  Admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 


(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Barking  Sands,  Hawaii.  (1)  All 
positions.  This  authority  appUes  only  to 
positions  that  must  be  filled  pending 
final  decision  on  contracting  of  Facility 
operations.  No  new  appointments  may 
be  made  imder  this  authority  after  July 
29, 1988. 

(f)  (Reserved). 

(g)  Cfffice  of  Naval  Research.  (1)  Not 
to  exceed  five  positions  of  Liaison 
Scientists,  GS-13/15,  in  the  Naval 
Research  Branch  Office  in  Japan,  when 
filled  by  researdi  scientists  who  have 
specialized  experience  in  scientific 
disciplines  of  current  interest  to  the 
Department  and  who  have  a 
demonstrated  abiUty  to  deal  with  the 
Japanese  scientific  community  in  their 
disciplines.  An  appointment  under  this 
authority  may  be  made  initially  for  a 
period  of  not  to  exceed  2  years.  With  the 
prior  approval  of  OPM,  total 
employment  under  this  authority  may 
be  for  as  long  as  3  years. 

Section  2133109  Department  of  the  Air 
Force 

(a)  Office  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  responsibilities  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Seventy  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  tedmical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  GS-11  through  GS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy, 
Colorado.  (1)  Positions  of  Cadet 
Hostesses,  instructors  in  Physical 
Education,  instructors  in  Music 
(choirmasters),  one  Training  Instructor 
(Parachuting),  one  Training  Instructor 
(Code  of  Conduct  and  Evasion),  and  two 
Physical  Therapists  (Athletic  Trainers). 

(2)  Positions  of  Professor,  Associate 
Professor,  Assistant  Professor,  and 
Instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  Director  of 
Athletics,  and  Preparatory  School  of  the 
United  States  Air  Force  Academy. 


(e)  (Reserved). 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Investigators/ 
Intelligence  Research  Specialists,  GS-5 
throu^  GS-15. 

(g)  Not  to  exceed  eight  positions,  GS- 
'  12  through  15,  in  Headquarters  Air 

Force  Logistics  Command,  DCS  Material 
Management,  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University,  Maxwell  Air  Force 
Base,  Alabama.  (1)  Positions  of 
Professor,  Instructor,  or  Lecturer. 

(i)  Air  Force  Institute  of  Technology. 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist,  GM-346-14,  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Special),  Greenville,  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Ail  Force  Base,  Ohio. 

(1)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center, 
Andrews  Air  Force  Basa,  Maryland. 

Section  213.3110    Department  of 
Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  Positions  established  to  implement 
the  Crime  Control  and  Law  Enforcement 
Act  of  1994  or  the  Violent  Crime  Control 
Appropriations  Act,  1995.  No  new 
appointments  may  be  made  under  this 
authority  after  September  30, 1995. 

(3)  U.S.  Marshal  in  the  Virgin  Islands. 

(4)  Positions  at  GS-15  and  oelow  on 
the  staff  of  an  office  of  an  independent 
counsel,  that  is  established  under  28 
CFR  Part  600.  No  office  may  use  this 
authority  for  more  than  4  years  to  make 
appointments  and  position  changes 
unless  prior  approval  of  OPM  is 
obtained. 

(b)  Immigration  and  Naturalization 
Service.  (1)  Not  to  exceed  350  positions, 
at  grades  GS-15  and  below,  engaged  in 
planning  for  and  implementing  the 
processing  of  claims  for  resident  status 
which  may  be  submitted  by  aliens 
already  in  the  United  States  as 
authorized  by  immigration  control  and 
reform  legislation.  New  appointments 
under  this  authority  may  not  be  made 
after  April  15, 1994. 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 
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(3)  Not  to  exceed  25  positions,  GS-15 
and  below,  with  proficiency  in 
speaking,  reading,  and  writing  the 
Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  One  hundred  and  fifty  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 

Section  213.31 12    Department  of  the 
.Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10,  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  8  range  management,  soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year;  Provided,  That  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 


jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  1 1  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  (Reserved). 

(e)  Office  of  the  Assistant  Secretary, 
Territorial  and  International  Affairs.  (1) 
(Reserved). 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9.  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authority  may  not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 


technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1-2) 
(Reserved). 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
CaUfomia,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  other  specialized 
quaUfications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment, 
may  with  prior  approval  of  OPM,  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5.  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  21 3.3113    Department  of 
Agriculture 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  whidi  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
appUcable  to  positions  in  the 
Agricultural  Research  Service  or  the 
National  Agricultural  Statistics  Service. 
This  authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 
commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy),  agricultural 
commodity  aid  (grain),  and  tobacco 
inspection  positions. 

{2)-(4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field 
service  of  the  Department  in  positions  at 
and  below  GS-7  and  WG-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  services; 
State  performance  assistants  in  the 
Consolidated  Farm  Service  Agency; 
agricultural  helpers,  helper-leaders,  and 
workers  in  the  Agricultural  Research 
Service  and  the  Animal  and  Plant 
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Health  Inspection  Service;  and  subject 
to  prior  0PM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  be  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions!  Total 
employment  under  this  subparagraph 
may  not  exceed  180  working  days  in  a 
service  year:  Provided,  that  an  employee 
may  work  as  many  as  220  working  days 
in  a  service  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraphs  (i)  and  (m)  of  §213.3102  or 
positions  within  the  Forest  Service. 

(6)  (Reserved). 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agricultiiral  programs 
at  the  State  level  is  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(b)-(c)  (Reserved). 

(d)  Consolidated  Farm  Service 
Agency.  (1)  (Reserved). 

(2)  Members  of  State  Committees: 
Provided,  that  employment  under  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
pohcies  for  adaptation  at  State  and  local 
levels  within  established  parameters. 
Individual  appointments  imder  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agriculture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Farmers  Home  Administration.  (1) 
(Reserved). 

(2)  County  committeemen  to  consider, 
recommend,  and  advise  with  respect  to 
the  Farmers  Home  Administration 
program. 

(3)  Temporary  positions  whose 
principal  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  cxirrent  statutes 
authorizing  nattiral  disaster  emergency 
loans.  Appointments  under  this 
provision  shall  not  exceed  1  year  imless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  0PM  be  further  extended  for 
additional  periods  not  to  exceed  1  year 
each. 

C4)-(S)  (ReMived). 


(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  ciurent 
authorizing  statutes. 

(f)  Agritmltural  Marketing  Service.  (1) 
Positions  of:  Agricultural  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  Agricultiiral 
Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acceptance 
Specialists,  GS-11  and  below;  Gerks, 
Office  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  GS-4  and  below; 
and  Laborers  under  the  Wage  System. 
Employment  under  this  authority  is 
Umited  to  either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of:  Agricultural 
Conunodity  Graders,  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities  and  the  following 
positions  in  support  of  these 
conunodities:  Clerks,  Office  Automation 
Clerks,  and  CcMnputer  Clerks  and 
Operators  at  GS-S  and  below;  Clerk- 
Typists  at  grades  GS-4  and  below;  and, 
under  the  Federal  Wage  System,  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at 
WGAVL-2  and  below,  respectively. 
Instrument  Mechanics/Workers/Helpers 
at  WG-10  and  below,  and  Laborers. 
Employment  imder  this  authority  may 
not  exceed  180  days  in  a  service  year. 
In  imforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5, 
may  be  employed  as  trainees  for  the  first 
appointment  for  an  initial  period  of  6 
months  for  training  without  regard  to 
the  service  yeftr  limitation. 

(3)  Milk  Market  Administrators. 

(4)  All  positions  on  the  sta^  of  the 
Milk  Market  Administrators. 


(g)-{k)  (Reserved). 
(I)  Foo 


(U  Food  Safety  and  Inspection 
Service.  (l)-<2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-11  and 
below  and  nonveterinarians  at 
appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hoiu?  a  year. 

(m)  Grain  Inspection,  Packers  and 
Stockyards  Administration.  (1)  One 
hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain), 
GS-2/4;  100  positions  of  Agricultural 


Commodity  Technician  (Grain),  GS-4/7: 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

Section  213.3114    Department  of 
Commerce 

(a)  General.  (l)-(2)  (Reserved). 

(3)  Not  to  exceed  50  scientific  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-8,  in  the  Office  of  Economic 
Affairs.  New  appointments  may  not  be 
made  after  Maix:h  30, 1979. 

(c)  (Reserved). 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  temporary,  part- 
time,  or  intermittent  employment  in 
connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonreoirring  or  noncyclical  nature; 
and  (2)  indefinite  emplojrment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  that  temporary, 
part-time  employment  of  the  nature 
described  in  (1)  above  will  be  for 
p«iods  not  to  exceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part- 
time  basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

(e)-(h)  (Reserved). 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the 
jurisdiction  of  the  Under  Secretary  for 
International  Trade.  Inomibents  will  be 
assigned  to  advisory  rather  than  to 
operating  duties,  except  as  operating 
and  administrative  responsibility  may 
be  required  for  the  conduct  of  pilot 
studies  or  special  projects.  Employment 
under  this  authority  will  not  exceed  2 
yeara  for  an  individual  appointee. 
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(2)  (Reserved). 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-15,  to  be 
filled  by  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problmns,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  imder  this  authority  may 
be  made  for  a  period  of  not  to  exceed 

2  years  and  may,  with  prior  approval  of 
0PM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  0PM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  fadUties, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue,  McGrath,  Northway, 
and  St.  Paul  Island. 

(2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  membera. 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  membera. 
Benefits  Review  Board. 

(b)  Bureau  of  Labor  Statistics.  (1)  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  eniuneration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  appUcable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Employment  under  this 
authority  may  not  exceed  1,600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  imder  this 
authority  after  December  31, 1984. 

(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceied  10 


positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  Specialist,  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  peraons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.31 16    Department  of 
Health  and  Human  Services 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7,  in  the 
Blood  Bank  Department,  Clinical 
Center,  of  the  National  Institutes  of 
Health.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Department  of  Health  and  Human 
Services  and  a  cooperating  State, 
county,  mimicipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quartera,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)  Medical  and  dental  interns, 
extems,  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific, 
professional,  or  technical  nature  when 
filled  by  bona  fide  students  enrolled  in 
academic  institutions:  Provided,  that  the 
work  performed  in  the  agency  is  to  be 
used  by  the  student  as  a  basis  for 
completing  certain  academic 
requirements  required  by  an  educational 
institution  to  qualify  for  a  scientific, 
professional,  or  technical  field.  This 
authority  shall  be  applied  only  to 
positions  with  compensation  fixed 
under  5  U.S.C.  5351-5356. 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
proH-ams  for  refugees. 

(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians. 
The  Secretary  of  Health  and  Human 
Services  is  responsible  for  defining  the 
term  "Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 


Cancer  Institute.  Employment  imder 
this  authority  shall  not  exceed  1  year  for 
any  individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  under  5  U.S.C. 
5351-5356. 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11)  Pharmacy  Resident  positions  at 
GS-7  in  the  National  Institutes  of 
Health's  Clinical  Center,  Pharmacy 
Department.  Employment  in  these 
positions  Is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  licensure. 

(12)  Hospital  Administration  Resident 
positions  at  GS-9  in  the  National 
Institutes  of  Health's  Clinical  Center, 
Bethesda,  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
adniinistration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13)  Not  to  exceed  30  positions  of 
Cancer  Control  Science  Associate  in  the 
Division  of  Cancer  Prevention  and 
Control,  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
assignments  at  a  level  of  difficulty  and 
responsibility  at  or  equivalent  to  GS-11/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  than  3  yeara,  and  no 
more  than  10  appointments  will  be 
made  under  the  authority  in  any  1  year. 

(14)  Not  to  exceed  30  positions  at 
grades  GS-11/ 13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicologists  in  the 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  Research  Triangle  Park,  North 
Carolina. 

(15)  Not  to  exceed  200  staff  positions, 
GS-15  and  below,  in  the  Office  of 
Refugee  Health,  for  an  emergency  stafi^ 
to  provide  health  related  services  to 
Haitian  entrants. 

(c)-(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants. 

(g)-(i)  (Reserved). 

^Health  Care  Financing 
Administration.  (1)  Reserved. 

(2)  Not  to  exceed  10  professional 
positions,  GS-9  through  GS-15,  to  be 
filled  under  the  Health  Care  Financing 
Administration  Professional  Exchange 
Program.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(k)  O^ice  of  the  Secretary.  (1) 
(Reserved). 

(2)  Not  to  exceed  10  positions  at 
grades  GS-9/14  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
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Evaluation  filled  under  the  Policy 
Research  Associate  Program.  New 
appointnients  tc  these  positions  may  be 
made  only  at  grades  GS-9/12. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

Section  213.31 1 7    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and 
a  cooperating  State  educational  agency, 
or  imiversity  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  cm  of 
theworL 

Section  213.3121    Corporation  for 
National  and  Community  Service 

(a)  All  positions  on  the  staff  of  the 
Corporation  for  National  Community 
Service.  No  new  appointments  may  be 
made  under  this  authority  after 
September  30, 1995. 

Section  213.3124    Board  of  Governors, 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Department  (^ 
Veterans  Affairs 

(a)  Construction  Division.  (1) 
Temporary  construction  workers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors,  GS-3  through 
GS-11,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15,  when  filled  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public 
Law  100-687,  appointments  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Positions,  GS-15,  when  filled  by  a 
non-member  of  the  Board  who  is 
awaiting  Presidential  approval  for 
appointment  as  a  Board  member. 

(d)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS-11,  involved  in 
the  Department's  Vietnam  Era  Veterans 
Readjustment  Counseling  Service. 

Section  213.3128    U.S.  Information 
I*      Agency 

(a)  Office  of  Congressional  and  Public 
Liaison.  (1)  Two  positions  of  Liaison 
Officer  (Congressional),  GS-14. 

(b)  Five  Positions  of  Supervisory 
International  Exchange  Officer 


(Reception  Center  Director),  GS-13  and 
GS-14.  located  in  USL\'s  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisco,  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  in  which 
appointment  is  made  with  extensions 
permitted  up  to  a  maximum  period  of  4 
years. 

Section  213.3129    Thrift  Depositor 
Protection  Oversight  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31, 1994. 

Section  213.3130    Securities  and 
Exchange  Commission 

(a)-(b)  (Reserved). 

(c)  Positions  of  Accountant  and 
Auditor,  GS-13  through  15,  when  filled 
by  persons  selected  imder  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Seven  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  Two  additional  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientation  between  Fellowship 
appointments.  These  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  completed  a  2- 
year  Fellowship  or  have  been  selected 
as  replacement  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  this  authority  must  be  made 
without  a  break  in  service  of  1  workday 
following  completion  of  their  2-year 
term;  incoming  Fellows  appointed 
under  this  provision  must  be  appointed 
to  2-year  Fellowships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appointments. 

fd)  Positions  of  Economist,  GS-13 
through  15,  when  filled  by  persons 
selected  imder  the  SEC  Economic 
Fellow  Program.  No  more  than  four 
positions  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unless  selected 
under  provisions  set  forth  in  the 
Intergovenunental  Personnel  Act  (IP A), 
5  U.S.C.  3372(b)(2). 

(e)  Not  to  exceed  10  positions  of 
Accountant,  GS-12/13,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  authority  may 
not  exceed  2  years. 

(f)  Not  to  exceed  four  positions  of 
Accountant,  GS-14/15,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Capital  Markets  Risk 
Assessment  Program.  Employment 
under  this  authority  may  not  exceed  2 
years. 


Section  213.3131    Department  of 
Energy 

(a)  (Reserved). 

(b)  Bonneville  Power  Administration. 
(1)  Five  Area  Managers. 

Section  213.3132    Small  Business 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  imder 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 

a  single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior 
Office  approval.  Appointments  imder 
this  authority  may  not  be  used  to  extend 
the  2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  imder  7  U.S.C.  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act, 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 

a  break  in  service  of  at  least  8  months 
following  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

(c)  Positions  of  Community 
Economic-Industrial  Planner,  GS-7 
through  12,  when  filled  by  local 
residents  who  represent  the  interest  of 
the  groups  to  be  served  by  the  Minority 
Entrepreneurship  Teams  of  which  they 
are  members.  No  new  api>ointments 
may  be  made  under  this  authority  after 
May  1, 1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

(a)  Until  June  1, 1996,  all  Liquidation 
Graded,  temporary  field  positions 
concerned  with  the  work  of  liquidating 
the  assets  of  closed  banks  or  savings  and 
loan  institutions,  of  liquidating  loans  to 
banks  or  savings  and  loan  institutions. 
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or  of  paying  the  depositors  of  closed 
insured  banks  or  savings  and  loan 
institutions.  No  new  appointments  may 
be  made  under  this  authority  after 
December  31, 1993. 

(b)  Not  to  exceed  300  positions  in 
field  offices  of  the  Resolution  Trust 
Corporation.  No  new  appointments  may 
be  made  under  this  authority  after 
September  30, 1992. 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
liquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 

1  additional  year. 

Section  213.3136    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  (Reserved). 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 

Section  213.3137    General  Services 
Administration 

(a)  (Reserved). 
'     (b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
under  tUs  authority  may  not  exceed  2 
years. 

(c)  All  Law  Clerk  positions  in  the 
Board  of  Contract  Appeals'  Law  Clerk 
Fellows  Program.  Appointments  under 
this  authority  at  GS-11  and  GS-12  will 
be  limited  to  2  years  with  provision  for 
a  1-year  extension  at  the  GS-13  level 
only  in  cases  of  exceptional 
circumstances,  as  determined  by  the 
Chief  Judge  and  Chairman. 

Section  213.3138    Federal 
Communications  Commission 

(a)  Fifteen  positions  of 
Telecommunications  Policy  Analyst, 
GS-301-13/14/15.  Initial  appointment 
to  these  positions  will  be  for  a  period  of 
not  to  exceed  2  years  with  provision  for 
two  1-year  extensions. 

Section  213.3141    National  Labor 
Relations  Board 

(a)  Election  Examiners  for  temporary, 
part-time,  or  intermittent  employment 
in  connection  with  elections  under  the 
Labor-Management  Relations  Act. 

Section  213.3142    Export-Import  Bank 
of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 


Section  21 3.3146    Selective  Service 
System 

(a)  State  Directors. 

(b)-(c)  (Reserved), 
(d)  Executive  Secretary,  National 
Selective  Service  Appeal  Board. 

Section  213.3148    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(c)-(e)  (Reserved). 

(f)  Positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/11  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Government 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  GS-15  and 
below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
the  reduction  of  the  Government's 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under 
this  authority  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 

1  additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Section  213.3155    Social  Security 
Administration 

(a)  Six  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(b)  Seven  positions  of  Social 
Insurance  Representative  in  the  district 
offices  of  the  Social  Security 
Administration  in  the  State  of  New 
Mexico  when  filled  by  the  appointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Two  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-fourth 


or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 

Section  213.3156    Commission  on  Civil 
Rights 

(a)  Twenty-five  positiotis  at  grade  GS- 
11  and  above  of  employees  who  collect, 

study,  and  appraise  dvil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Commission  under  Public  Law  88-352, 
as  amended.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31, 1976. 

Section  213.3162    Ounce  of  Prevention 
Council 

(a)  Up  to  25  positions  established  to 
create  the  President's  Prevention 
Council  Office  supporting  the  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  No  new  appointments  may  be 
made  imder  this  authority  after 
February  29, 1996. 

Section  21 3.31 74    Smithsonian 
Institution 

(a)  Not  to  exceed  25  positions  at 
grades  GS-11  and  below  which  support 
planning  and  production  of  the  Annual 
American  Folkhfe  Festival.  Employment 
under  this  authority  may  not  exceed  6 
months  in  connection  with  any  one 
Festival. 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research 
Institute. 

(c)  Positions  at  GS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of,  and 
experience  in,  tribal  customs  and 
culture.  Such  positions  comprise 
approximately  10  percent  of  the 
Museum's  positions  and,  generally,  do 
not  include  secretarial,  clerical, 
administrative,  or  program  support 
positions. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program 
Administrator,  one  Latin  American 
Program  Administrator,  one  Russian 
Studies  Program  Administrator,  one 
West  European  Program  Administrator, 
and  one  Social  Science  Program 
Administrator. 

Section  213.3178    Community 
Development  Financial  Institutions 
Fund 

(a)  All  positions  in  the  Fund  and 
positions  created  for  the  purpose  of 
establishing  the  Fund's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
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Institutions  Act  of  1994,  except  for  any 
positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  under  this 
authority  after  September  22, 1996. 

Section  21 3.3180    Utah  Reclamation 
and  Conservation  Commission 

(a)  Executive  Director. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  HtuTHmities 

(a)  National  Endowment  for  the  Arts. 
(1)  One  position  of  Assistant  Director, 
Artists-in-Education  Programs,  Office  of 
Partnerships. 

(2)  One  position  of  Assistant  Director 
for  State  Programs. 

(3)  One  position  of  Director  of 
Literature  Programs. 

(4)  One  position  of  Assistant  Director 
of  Theater  Programs. 

(5)  One  position  of  Director  of  Folk  . 
Arts  Programs. 

(6)  One  position  of  Director.  Opera/ 
Musical  Theater  Programs. 

(7)  One  position  of  Assistant  Director 
of  Opera/Musical  Theater  Programs. 

(8)  One  position  of  Assistant  Director 
of  Literature  Programs. 

(9)  One  position  of  Director  of  Locals 
Test  Programs.  Office  of  the  Deputy  to 
the  Chairman  for  Public  Partnership. 

(10)  One  position  of  Deputy  Chairman 
for  PubUc  Partnership. 

(11)  Four  Project  Evaluators. 

(12)  One  position  of  Director  of 
Museum  Programs. 

(13)  One  position  of  Assistant  Director 
of  Folk  Arts.  Office  of  the  Deputy 
Chairman  for  Programs. 

(14)  One  position  of  Assistant  Director 
of  Music  Programs. 

(15)  One  position  of  Director  of 
Expansion  Arts  Programs. 

(16)  One  position  of  Director  of  Media 
Arts  Programs. 

(17)  One  position  of  Director, 
Challenge  and  Advancement  Grant 
Program. 

(18)  One  position  of  Assistant 
Director,  Challenge  and  Advancement 
Grant  Program. 

(19)  One  position  of  Art  Specialist, 
International  Programs. 

(20)  One  position  of  Director  of  Inter 
Arts  Program. 

(21)  Ctae  position  of  Assistant  Director 
of  Expansion  of  Arts  Programs. 

(22)  One  position  of  Assistant  Director 
of  Media  Arts  Programs. 

(23)  One  position  of  Assistant  Director 
of  Design  Arts  Program. 

(24)  One  position  of  Assistant  Director 
of  Dance  Programs. 

(25)  One  position  of  Assistant  Director 
of  Vis\ial  Arts  Programs. 

(26)  One  position  of  Assistant  Director 
of  Musexun  Programs. 


(27)-{29)  (Reserved). 

(30)  One  position  of  Director  of 
Education  Programs. 

(31)  One  position  of  Director  of  Miisic 
Programs. 

(32)  One  position  of  Director  of 
Theater  Programs. 

(33)  One  position  of  Director  of  Dance 
Programs. 

(34)  One  position  of  Director  of  Visual 
Arts  Programs. 

(35)  One  position  of  Director  of 
Design  Arts  Program. 

(36)  (Reserved). 

(37)  One  Director  for  State  Programs. 

(38)  One  Director  for  Artists-in- 
Education  Programs. 

(39)  One  position  of  Assistant  Director 
of  Inter-Arts  Program. 

(40)  One  position  of  Assistant  Director 
of  the  International  Program. 

Section  213.3184    Department  of 
Housing  and  Urban  Development 

(a)  One  position  of  Special  Advisor  to 
the  Regional  Administrator,  GS-301-14, 
in  San  Francisco.  Employment  under 
this  authority  may  not  exceed  2  years. 

(b)  Office  of  Federal  Housing 
Enterprise  Oversight.  (1)  All  positions 
on^e  staff.  No  new  appointments  may 
be  made  under  this  authority  after  July 
6, 1995. 

Section  21 3.3187    Federal  Housing 
Finance  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31, 1993. 

Section  21 3.31 90    African  Development 
Foundation 

(a)  Two  Financial  Analyst  positions, 
GS-501-12,  and  one  Research  Specialist 
position,  GS-301-13,  requiring  indepth 
professional  and  cultural  knowledge  of 
African  grassroots  development. 

Section  213.3191    Office  of  Personnel 
Management 

(a)  Not  to  exceed  500  positions  in 
Federal  Job  Information  Centers,  to  be 
filled  under  the  Community  Outreach 
Information  Network  program. 
Appointments  under  this  authority  may 
not  exceed  90  days,  and  no  one  may 
receive  more  than  one  appointment 
under  the  authority. 

(b)-(c)  (Reserved). 

(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 
GS-8  and  below. 

Section  213.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  Not  to 
exceed  25  positions  of  Marine  Traffic 
Controller  (Pilot),  at  grade  GS-11  and 
below  for  temporary,  intermittent,  or 


seasonal  employment  in  the  State  of 
Louisiana.  Temporary  appointments' 
may  not  exceed  1  year,  and  temporary 
appointees  may  be  reappointed  under 
this  authority  only  after  a  break  in 
service  of  at  least  6  months.  Intermittent 
or  seasonal  employment  may  not  exceed 
180  working  days  in  a  service  year, 
except  that  this  limitation  for  an 
individual  employee  may  be  extended 
to  220  days  when  necessitated  by 
emergencies  caused  by  unusual  flooding 
conditions  or  high  river  stages. 

(2)  LampUghters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London, 
Conn. 

(b)  (Reserved). 

(c)  Federal  Highway  Administration. 
(1)  Temporary,  intermittent,  or  seasonal 
employment  in  the  field  service  of  the 
Federal  Highway  Administration  at 
grades  not  higher  than  GS-5  for 
subprofessional  engineering  aide  work 
on  the  highway  siuveys  and 
construction  projects,  for  not  to  exceed 
180  working  days  a  year,  when  in  the 
opinion  of  OPM,  appointment  through 
competitive  examination  is 
impracticable. 

(d)  (Reserved). 

(e)  Maritime  Administration.  (l)-(2) 
(Reserved). 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration. 

(4)-(5)  (Reserved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,. and 
Teachers:  including  heads  of 
Departments  of  Physical  Education  and 
Athletics,  Hiunanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar; 
Director  of  Admissions:  Assistant 
Director  of  Admissions;  Director.  Office 
of  External  Affairs;  Placnnent  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant. 


Urn 
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Section  213.3195    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974, 
PubUc  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Public  Law  93-288.  as  amended. 
Employment  imder  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  imder  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 

Section  213.3199    Temporary 
Organizations 

(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  which  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
commission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  fill  its  staff 

!>ositions  under  this  authority  as  long  as 
ts  total  life,  including  extension(s). 
does  not  exceed  4  years.  No  board  or 
commission  may  use  this  authority  for 
more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
approval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  organizations 
established  witUn  continuing  agencies 
when  all  of  the  foUowring  conditions  are 
met:  (1)  The  temporary  organization  is 
estabUshed  by  an  authority  outside  the 


agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and.  if  subsequently 
extended,  its  total  Ufa  includiAg 
extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  imder  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  whidi  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  diuing  a  period 
longer  than  4  years  only  Mdth  prior 
approval  of  the  Office. 

Schedules 

Section  213.3202    Entire  Executive 
Civil  Service 

(a)  Student  Educational  Employment 
Program. 

(1)  The  Student  Educational 
Employment  Program  consists  of  two 
components  and  two  appointing 
authorities: 

(i)  The  Student  Temporary 
Employment  Program  (Schedule  B 
213.3202(a)). 

(ii)  The  Student  Career  Experience 
Program  (Schedule  B  213.3202(b)).  V 

(2)  The  appointment  authority  for 
each  program  is  the  same  regardless  of 
the  educational  program  being  pursued. 
Students  may  be  appointed  to  these 
programs  if  they  are  pursuing  any  of  the 
following  educational  programs: 

(i)  Hi^  School  Diploma  or  General 
Equivalency  Diploma  (GED) 
(ii)  Vocational/Technical  Certificate 
(iii)  Associate  Degree 
(iv)  Baccalaureate  Degree 
(v)  Graduate  Degree 
(vi)  Professional  Degree 

(3)  Student  participants  in  the  Harry 
S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  luider  the  student  career 
experience  program,  Schedule  B, 
213.3202(b). 

(b)  Requirements  for  both  components 
of  the  Student  Educational  Employment 
Program: 

(1)  Definition  of  student:  The 
definition  of  student  is  an  individual 
who  is  enrolled  or  accepted  for 
enrollment  as  a  degree  (diploma, 
certificate,  etc.)  seeking  student  and  is 
taking  at  least  a  half-time  academic/ 
vocational/  or  technical  course  load  in 
an  accredited  high  school,  technical  or 
vocational  school.  2  year  or  4  year 
college  or  university,  graduate  or 


professional  school.  The  definition  of 
half-time  is  the  definition  provided  by 
the  school  in  which  the  student  is 
enrolled.  An  individual  who  needs  to 
complete  less  than  the  equivalent  of  half 
an  academic/vocational  or  technical 
courseload  in  the  class  enrollment 
period  immediately  prior  to  graduating 
is  still  considered  a  student  for  piuposes 
of  this  program. 

(2)  Schedules:  Both  components  of 
the  Student  Educational  Employment 
Program  are  year-round  programs  and 
appointments  may  be  made  at  «ny  time 
during  the  year,  including  simuner. 
Students  may  work  full-time  or  part- 
time  schedules.  There  are  no  limitations 
on  the  number  of  hours  a  student  can 
work  per  week,  but  the  student's  work 
schedule  should  not  interfere  with  the 
student's  academic  schedule. 

(3)  Breaks  in  program:  It  is  expected 
that  students  accepted  into  the  Student 
Educational  Employment  Program  will 
at  all  times  either  be  working  at  the 
agency,  enrolled  in  classes  or  both. 
However,  agencies  may  use  their 
discretion  in  either  approving  or 
denying  a  break  in  program.  A  break  in 
program  is  defined  as  a  period  of  time 
when  a  program  participant  is  neither 
attending  classes  nor  working  at  the 
agency.  The  best  interests  of  the  student 
and  the  agency  must  be  balanced  in 
making  these  decisions. 

(4)  Employment  of  minors: 
Participation  in  this  program  must  be  in 
conformance  with  Federal,  State,  or 
local  laws  and  standards  governing  the 
employment  of  minors. 

(5)  Citizenship  requirements: 
Agencies  may  appoint  non-citizens  to 
the  Student  Temporary  Employment 
Program  or  to  the  Student  Career 
Experience  Program  provided  that: 

(i)  The  student  is  lawfully  admitted  to 
the  United  States  as  a  permanent 
resident  or  otherwise  authorized  to  be 
employed; 

(li)  'The  agency  is  authorized  to  pay 
aUens  under  the  annual  appropriations 
act  ban  and  any  agency  specific 
enabling  and  appropriation  statutes. 

(iii)  ML  students  m  the  Student  Career 
Experience  Program  must  be  U.S. 
citizens  at  the  time  they  are  non- 
competitively  converted  to  a  career 
conditional  appointment. 

(6)  Employment  of  relatives:  In 
accordance  with  5  CFR  part  310,  a 
student  may  work  in  the  same  agency 
with  a  relative  when  there  is  no  direct 
reporting  relationship  and  the  relative  is 
not  in  a  position  to  influence  or  control 
the  student's  appointment,  employment, 
promotion  or  advancement  within  the 
agency. 

(7)  Financial  need:  There  is  no 
requirement  for  students  to  meet  any 
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specific  economic/income  criteria  to  be 
eligible  for  either  component  of  the 
Student  Educational  Emplojrment 
Program.  However,  agencies  have  the 
option  to  establish  and  use  financial 
need  as  a  criteria  to  select  students  for 
either  or  both  components  of  the 
Program,  if  they  wish.  0PM  will  no 
longer  develop  or  distribute  annual 
economic  guidelines  for  use  in 
determining  financial  need.  An  agency 
wishing  to  continue  use  of  the 
Department  of  Health  and  Human 
Services  poverty  guidelines  may  call  the 
Department  of  Health  and  Human 
Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
on  (202)  690-6141. 

(8)  Training  expenses:  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
Chapter  41  and  5  CFR  part  410  to  pay 
all  or  part  of  the  students  training 
expenses. 

19)  Student  volunteers:  Student 
volunteers  are  covered  by  title  5,  CFR, 
part  308,  Volimteer  Service,  and  may 
not  be  treated  as  employees  imder  this 
section. 

(c)  Student  Temporary  Employment 
Proaam: 

(1)  The  Student  Temporary 
Employment  Program  provides 
maximum  flexibility  to  both  the  student 
and  the  agency. 

(2)  Students  are  appointed  in  the 
excepted  service  under  Schedule  B 
213.3202(a).  This  is  the  appointinent 
authority  regardless  of  the  academic 
prooam  being  pursued. 

(3)  Students  are  appointed  to  a 
position  not  to  exceed  1  year. 
Appointments  imder  this  authority  may 
be  extended  in  1-year  increments  as 
long  as  the  individual  meets  the 
definition  of  a  student.  Agencies  may 
establish  minimum  academic 
requirements  and  on  the  job 
performance  requirements  for 
continuation  in  the  program.  Students 
imder  this  appointment  authority  are 
excepted  from  the  limitations  under  5 
CFR  213.104. 

(4)  The  nature  of  the  duties  does  not 
have  to  be  related  to  the  student's 
academic/career  goals. 

(5)  Students  are  not  eligible  for  non- 
competitive conversion  to  a  career  or 
career-conditional  appointment  under 
this  authority. 

(6)  There  is  no  mandatory 
requirement  for  students  to  document 
financial  need  in  order  to  be  eligible  for 
this  program.  Agencies  may  set  their 
own  criteria  if  they  wish. 

(7)  Classification:  Classification  of 
students  appointed  under  this  program 
is  based  on  the  occupational  series  for 
which  they  an  hired.  Grade  level  is  to 
be  set  according  to  the  criteria  in  the 


appropriate  GS  or  WG  classification 
standard. 

(8)  Qualifications:  Students  under  the 
Student  Temporary  Employment 
Program  may  be  evaluated  either  by 
agency  developed  standards  or  by  the 
OPM  qualification  requirements  for  the 
position  to  which  appointed.  Students 
are  eligible  for  promotions.  Promotions 
should  be  documented  as  a  conversion 
to  another  excepted  appointment,  citing 
the  same  authority  as  was  used  for  the 
original  appointment  and  maintaining 
the  original  NTE  date. 

(9)  Benefits:  Students  under  this 
program: 

(i)  Are  eligible  for  annual  and  sick 
leave. 

(ii)  Are  generally  ineligible  for 
retirement  coverage.  Refer  to  5  CFR 
831.201  and  842.105. 

(iii)  For  rules  on  health  and  life 
insurance  coverage  refer  to  5  CFR 
870.202,  890.102  and  890.502. 

(10)  Reductions-in-Force  (RJF): 
Students  in  the  Student  Temporary 
Employment  I'rogram  are  covered  by  the 
regulations  in  5  CFR  §§  351.502  for 
purposes  of  RIF.  Students,  provided 
they  have  completed  1  year  of  current 
continuous  service  are  in  excepted 
service  Tenure  Group  in. 

(11)  Conversion  to  Student  Career 
Experience  Program:  Students  may  be 
noncompetitively  converted  to  the 
Student  Career  Experience  Program 
whenever  they  meet  the  requirements  of 
that  program  and  the  agency  has  an 
appropriate  position  available. 

(i)  Work  experience  related  to  the 
student's  academic  program  and  career 
goals,  gained  while  under  the  Student 
Temporary  Employment  Program,  may 
be  credited  towards  the  640  hour  work 
experience  necessary  for  non- 
competitive conversion  to  a  career 
conditional  or  career  appointment. 

(ii)  Conversions  would  not  be  subject 
to  requirements  of  subparts  C  and  D  of 
5  CFR  part  302. 

(d)  Student  Career  Experience 
Program: 

(1)  This  program  provides  experience 
that  is  directly  related  to  the  student's 
educational  program  and  career  goals. 
Programs  developed  under  this 
component  provide  for  a  schedule  of 
periods  of  attendance  at  an  accredited 
school  combined  with  periods  of  career- 
related  work  in  a  Federal  agency.  The 
work  experience  with  the  agency  MUST 
be  related  to  his/her  academic/career 
goals. 

(2)  Appointment  Authority:  Students 
shall  be  appointed  under  Schedule  B 
213.3202(b).  This  is  the  appointment 
authority  regardless  of  the  academic 
program  being  pursued. 


(i)  Appointments  to  the  Student 
Career  Experience  Program  are  subject 
to  all  the  requirements  and  conditions 
governing  career  or  career  conditional 
emplo3nnent,  including  investigation  to 
establish  an  appointee's  qualifications 
and  suitability. 

(ii)  Appointments  of  participants  who 
have  met  all  the  requirements  of  the 
program  may  be  non-competitively 
converted  to  career  or  career  conditional 
appointments  at  any  time  within  120 
days  after  satisfactory  completion  of  the 
requirements  for  his/her  diploma/ 
certificate/  or  degree. 

(3)  ProgFom  requirements  for  non- 
competitive conversion: 

(i)  Students  appointed  under 
§  213.3202(b)  may  be  non-competitively 
converted  to  a  career  or  career- 
conditional  appointment  imder 
Executive  Order  12015  when  students 
have: 

(A)  Completed  within  the  preceding 
120  days,  at  an  accredited  school, 
course  requirements  conferring  a 
diploma,  certificate,  or  degree; 

(B)  Completed  at  least  640  hours  of 
career-related  work  (agencies  have  the 
option  of  increasing  this  requirement  for 
some  or  all  of  its  occupational  fields), 
before  completion  of  or  concurrently 
with,  the  course  requirements; 

(C)  Been  recommended  by  the 
employing  agency  in  which  the  career- 
related  work  was  performed;  and 

(D)  Met  the  qualification  standards  for 
the  targeted  position  to  which  the 
student  is  appointed. 

(ii)  Conversions  must  be  to  an 
occupation  related  to  the  student's 
academic  training  and  career  related 
work  experience. 

(iii)  The  non-competitive  conversion 
may  be  to  a  position  within  the  same 
agency  or  any  other  agency  within  the 
Federal  Government. 

(4)  Agreement  by  all  parties.  The 
Student  Career  Experience  Program  is  a 
formally  structured  program  and 
requires  a  written  agreement  by  all 
parties  (agency,  school,  student)  as  to 
the: 

(i)  Nature  of  work  assignments 

(ii)  Schedule  of  work  assignments  and 

class  attendance 
(iii)  Evaluation  procedures 
(iv)  Requirements  few  continuation 

and  successful  completion  of  the 

program. 

(5)  Schedule:  Agencies,  participating 
educational  institutions,  and  students 
should  agree  on  a  formally-arranged 
schedule  of  school  and  work  to  ensure 
tiiat: 

(i)  Work  responsibilities  do  not 
interfere  with  academic  performance; 

(ii)  Completion  of  the  educational 
program  (awarding  of  diploma/ 
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ceitificate/degree)  and  completion  of  the 
Student  Career  Experience  Program  are 
accomplished  in  a  reasonable  and 
appropriate  timeframe; 

Uii)  The  agency  is  informed  and 
prepared  for  the  students'  periods  of 
employment;  and 

(iv)  Requirements  for  non-competitive 
conversion  to  career  conditional 
employment  are  understood  by  all 
parties. 

(6)  Financial  need:  There  is  no 
requirement  for  students  to  meet  any 
economic  or  income  criteria  to  be 
eligible  for  this  program.  However, 
agencies  may  establish  their  own 
criteria  if  they  wish. 

(7)  Classification:  Students  appointed 
under  this  component  will  be  classified 
as  student  trainees,  to  the  -99  series  of 
the  appropriate  occupational  group. 

(8)  Qualifications:  Students  may  be 
evaluated  by  either  agency  developed 
standards  or  by  the  OPM  qualifications 
requirements  for  the  target  position. 
'Any  OPM  test  requirements  are  waived. 
Students  are  eligible  for  promotion. 

(9)  Benefits:  Students  appointed 
under  this  program: 

(i)  Earn  annual  and  sick  leave. 

(ii)  With  no  prior  service  or  with  less 
than  5  years  of  prior  civilian  service,  are 
generally  covered  by  the  Federal 
Employees  Retirement  System  (FERS). 
Refer  to  5  CFR  Part  842. 

(iii)  For  life  insurance  and  health 
benefits  coverage  refer  to  5  CFR  870.202 
and  890.102. 

(10)  Tuition  assistance:  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
Chapter  41  and  5  CFR  part  410  to  pay 
all  or  part  of  the  students  training 
expenses. 

(11)  Travel  and  transportation: 
Agencies  may  pay  for  other  expenses 
direcUy  related  to  training,  such  as 
travel  and  transportation  between  duty 
station  and  school,  for  participants  in 
the  Student  Career  Experience 
component  only. 

(12)  Reduction-in-force:  Students  in 
the  Student  Career  &q)erience  Program 
are  in  excepted  service  Tenure  Group  II 
for  purposes  of  5  CFR  351.502. 

(i)  They  are  accorded  the  same 
retention  rights  as  excepted  service 
employees. 

(li)  They  may  qualify  for  severance 
pay  if  involuntarily  separated  under  5 
CFR  part  550,  subpart  G. 

(e)-(i)  (Reserved). 

(j)  Special  executive  development 
*  positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  eraplojrment 
not  exceeding  3  years  for  one 
individual. 


(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabiUtation  coimselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  (Reserved). 

(m)  Positions  when  filled  under  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iii)  Is  entitled  to  be  placed  in  another 
civil  service  position  under  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m){lj. 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 

Section  213.3203    Executive  Office  of 
the  President  '^ 

(a)  (Reserved). 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15, 

Section  21 3.3204    Department  of  State 

(a)-(c)  (Reserved). 

(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  Four  Physical  Science 
Administration  Officer  positions  at  GS- 
11  through  and  GS-13  under  the  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Afeirs' 
Science,  Engineering  and  Diplomacy 


Fellowship  Program.  Employment 
under  this  authority  is  not  to  exceed  2V^ 
years. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  213.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner,  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contacts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
GS-13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employments  under  this  paragraph 
shall  not  exceed  a  period  of  18  months 
in  any  individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his 
immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
required  for  conversion  under  Executive 
Order  11203,  whichever  comes  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
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in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information]  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

{3H4)  (Reserved). 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(2)  &gnt  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6  ' 
years  indefinitely  thereafter. 

(d)  General.  (IJ  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  European  Command. 

(2)  Acqmsition  positions  at  grades 
GS-5  through  GS-11,  whose 
incumbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarship 
program  authorized  under  10  U.S.C. 
1744. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator.  GS- 
18111-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute.  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center,  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions,  GS-12,  in 
the  Clinical  Division,  U.S.  Army 
Institute  of  Surgical  Research,  whose 
incumbents  are  enrolled  in  medical 
school  surgical  residency  programs. 
Employment  under  this  authority  shall 
not  exceed  12  months. 

Section  213.3208    Department  of  the 
Navy 

(a)  Naval  Underwater  Systems  Center, 
New  London,  Coimecticut.  (1)  One 
position  of  Oceanographer,  grade  GS- 
14,  to  function  as  project  director  and 
manager  for  research  in  the  weapons 
systems  applications  of  ocean  eddies. 


(b)  All  civilian  {acuity  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College.  Norfolk.  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant, 
GS-301-13,  whose  incumbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Specialist.  GM-1 173-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  imder  this 
authority  after  February  29, 1992. 

Section  213.3209    Department  of  the 
Air  Force 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 

■  are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or 
3  years  indefinitely  thereafter. 

(b)  (Reserved). 

(c)  One  Director  of  Instruction  and  14 
civilian  instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Air 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  imder  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duration. 

(d)  Positions  of  Instructor  or 
professional  academic  staff  at  the  Air 
University,  associated  with  courses  of 
instruction  of  varying  durations  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  for  an  indefinite 
period  theltafter. 

(e)  One  position  of  Director  of 
Development  and  Alumni  Programs, 
GS-301-13,  vrith  the  U.S.  Air  Force 
Academy.  Colorado. 

Section  213.3210    Department  of 
Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  imder  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
xmder  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  imder  the  provisions  of 


Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(b)  Positions  of  Port  Receptionist  anci 
Supervisory  Port  Receptionist, 
Immigration  and  naturalization  Service. 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  force  estabUshed  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Foreign  Agricultural  Service.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  5  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Rese6ut±  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circumstances,  as 
determined  by  the  Personnel  Officer. 
Agricultural  Research  Service,  or  the 
Personnel  Officer,  Forest  Service. 

(2)  Not  to  exceed  55  Executive 
Director  positions,  GM-301-14/15,  with 
the  State  Rural  Development  Councils 
in  support  of  the  Presidential  Rural 
Development  Initiative. 

Section  213.3214    Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  Uie 
equivalent  of  GS-7  through  GS-12.  • 
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Employment  under  this  authority  may 
not  exceed  December  31, 1992. 

(b)-(c)<Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor 

(a)  Positions  of  Chairman  and 
Member,  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15,  in  the  Office  of  Labor 
Racketeering. 

Section  213.321 6    Departnient  of 
Health  and  Human  Services 

(a)  Public  Health  Service.  (1)  Not  to 
exceed  68  positions  at  GS-11  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Center  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Specialist,  GS-1725-15,  in  the  Centers 
for  EKsease  Control,  Atlanta,  Georgia. 

(bHc)  (Reserved). 

(d)  National  Library  of  Medicine.  Ten 
positions  of  Librarian,  GS-9,  the 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and 
Biomedical  Communications. 
Employment  under  this  authority  is  not 
to  exceed  1  year. 

Section  213.3217    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS^13,  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulations,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
bf  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  vdth  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may,  writh  the 
prior  approval  of  the  Office  of  Personnel 
Management,  be  extended  for  an 
additional  period  of  1  year. 


Section  213.3221    Corporation  for 
National  and  Community  Service 

(a)  Not  to  exceed  25  positions  of 
Program  Specialist  at  ^ades  GS-9 
through  GS-15  in  the  Department  of  the 
Executive  Director. 

(b)  Three  positions  of  Program 
Specialist  at  grades  GS-7  through  GS- 
15  in  the  Department  of  the  Executive 
Director. 

Section  213.3227    Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  Not  to  exceed 
200  positions  at  grades  GS-15  and 
below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technic^  support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern,  GS-1001-5/7/9. 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231    Department  of 
Energy 

(a)  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11,  when  filled  by  persons 
selected  under  DOE's  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals,  Washington,  DC. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 

Section  213.3233    Federal  Deposit 
Insurance  Corporation 

(a)  Temporary  Positions  in  the 
Washington,  DC,  headquarters  offices  of 
the  Resolution  Trust  Corporation  when 
filled  by  individuals  whose  specialized 
experience  in  field  and  regional  offices 
performing  the  work  of  the  Resolution 
Trust  Corporation  under  Schedule  A 
authorities  in  5  CFR  section  213.3133  (a) 
or  (b)  immediately  prior  to  their 
appointment  under  this  authority  is 
needed  by  the  Resolution  Trust 
Corporation  for  more  efficient 
adniinistration  of  its  programs. 

Section  213.3234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the 
Economic  Fellows  Program.  No  more 
than  five  new  appointments  may  be 
made  under  this  authority  in  any  fiscal 
year.  Service  of  an  individual  Fellow 
may  not  exceed  4  years. 


Section  213.3236    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  Three  GS-11  Medical  Officer 
positions  under  a  fellowship  jirogram 
on  geriatrics. 

(b)  Director,  Health  Care  Services: 
Director,  Member  Services;  Director, 
Logistics;  and  Director,  Plans  and 
Programs. 


Section  213.3237    General  Services 
Administration 

(a)  One  position  of  Deputy  Director  of 
Network  Services.  . 

Section  21 3.3240    National  Archives 
and  Records  Administration 

(a)  Executive  Director,  National 
Historical  Publications  and  Records 
Commission. 

Section  213.3242    Export-Import  Bank 
of  the  U.S. 

(a)  One  position  of  Food  Service 
Worker,  WG-7804-3/4/5,  in  the  Office 
of  the  President  and  Chairman. 

Section  213.3248    National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3257    National  Credit 
Union  Administration 

(a)  Central  Liquidity  Facility.  (1)  All 
managerial  and  supervisory  positions  at 
pay  levels  greater  dian  the  equivalent  of 
GS-13. 

Section  213.3264    U.S.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when 
filled  by  persons  having  special 
qualifications  in  the  fields  of  foreign 
poUcy,  foreign  affairs,  arms  control,  and 
related  fields.  Total  employment  under 
this  authority  may  not  exceed  4  years. 

Section  213.3274    Smithsonian 
Institution 

(a)  National  Zoological  Park.  (1)  Four 
positions  of  Veterinary  Intern,  GS-8/9/ 
11.  Employment  under  this  authority  is 
not  to  exceed  36  months. 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 
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Section  213.3278    Armed  Forces 
ReHrement  Home 

(a)  Naval  Home,  Gulfport,  Mississippi. 
(1)  One  Resource  Management  Officer 
position  and  one  Public  Works  Officer 
position,  GS/GM-15  and  below. 

Section  21 3.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  (Reserved). 

(b)  National  Endowment  for  the 
Humanities.  (1)  Professional  positions  at 
grades  GS-11  through  GS-15  engaged  in 
the  review,  evaluation,  and 
administration  of  grants  supporting 
scholarship,  education,  and  public 
programs  in  the  humanities,  the  duties 
of  which  require  indepth  knowledge  of 

a  discipline  of  the  humanities. 

Section  213.3285    Pennsylvania 
Avenue  Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 


Section  213.3291 
Management 


Office  of  Personnel 


(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
imder  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-,  2-,  or  3-year 
increments  indefinitely  thereafter. 

Schedule  C 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 
CEA    1    Secretary  to  the  Chairman 
CEA    4    Secretary  to  the  Chairman 
CEA    5    Secretary  to  a  Coimdl 

Member 
CEA    6    Secretary  to  a  Coimdl 

Member 
Coimcil  on  Environmental  Quality 
CEQ    4    Confidential  Assistant  to 

the  Chairman 
Office  of  Management  and  Budget 
0MB    80    Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Director 
OMB    81    Confidential  Assistant  to 

the  Deputy  Director  for 

Management 
OMB    82    Executive  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 


OMB    92    Confidential  Assistant  to 

tbe  Associate  Director  for 

Legislative  Reference  and 

Administration 
OMB    96    Confidential  Assistant  to 

the  Associate  Director  for  Human 

Resources 
OMB    97    Confidential  Assistant  to 

the  Administrator,  Office  of 

Information  and  Regulatory  Affairs 
OMB    101    Confidential  Assistant  to 

the  Associate  Director,  Health  and 

Personnel  to  the  Associate  Director, 

Health  and  Personnel 
OMB     102    Special  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB    103    Confidential  Assistant  to 

the  Associate  Director,  Natural 

Resources,  Energy  and  Science 
OMB    104    Legislative  Assistant  to 

the  Associate  Director  for 

Legislative  Affairs 
OMB    105    Confidential  Assistant  to 

the  Associate  Director  for 

Legislative  Affairs 
OMB    107    Writer-Editor  to  the 

Associate  Director  for 

Commimications 
OMB    109    Confidential  Assistant  to 

the  Associate  Director.  Health 

Personnel 
Office  of  National  Drug  Control  Policy 
ONDCP    78    Staff  Assistant  for 

Scheduhng  to  the  Director 
ONDCP    79    Public  Affairs 

Specialist  to  the  Director  of  Public 

and  Legislative  Affairs 
ONDCP    80    Public  Affairs 

Specialist  (Speechwriter)  to  the 

Director  of  Public  and  Legislative 

A^irs 
ONDCP    82    Legislative  Analyst  to 

the  Director,  Office  of  Pubhc  Affairs 

and  Legislative  Affairs 
ONDCP    83    Director,  Public  Affairs 

to  the  Director,  Public  and 

Legislative  Affairs 
Office  of  Science  and  Technology  Policy 
OSTP    17    General  Counsel  to  the 

Director,  Office  of  Science  and 

Technology  Policy 
OSTP    18    Special  Assistant  to  the 

Director,  Office  of  Science  and 

Technology  Policy 
OSTP    19    Assistant  to  the  Director, 

Office  of  Science  and  Technology 

PoUcy,  for  Intergovernmental 

Affairs  and  Policy 
OSTP    21    Confidential  Assistant  to 

the  Associate  Director,  Technology 

Division 
OSTP    22    Confidential  Assistant  to 

the  Director,  Office  of  Science  and 

Technology  Policy 
OSTP    23    Confidential  Assistant  to 

the  Associate  Director  for  National 

Security  and  International  Affairs 
OSTP    25    Research  Assistant  to  the 


Director.  Office  of  Science 

Technology  and  PoUcy 
Office  of  the  United  States  Trade 

Representative 
USTR    36    Confidential  Assistant  to 

the  U.S.  Trade  Representative 
USTR    37    Confidential  Assistant  to 

the  General  Counsel 
USTR    39    Supervisory  PubUc 

Affairs  Specialist  to  the  Assistant 

U.S.  Trade  Representative  for 

Public  ABaiis 
USTR    40    Confidential  Assistant  to 

the  Deputy  U.S.  Trade 

Representative 
USTR    44    Confidential  Assistant  to 

the  U.S.  Trade  Representative 
USTR    45    Congressional  Affairs 

Specialist  to  the  Assistant  U.S. 

Trade  Representative  for 

Congressional  Affairs 
USTR    46    Public  Affairs  Specialist 

to  the  Assistant  U.S.  Trade 

Representative  for  Public  Affairs 
USTR    47    Public  Affairs  Specialist 

to  the  Assistant  U.S.  Trade 

Representative  for  Public  Affairs 
USTR    48    Congressional  Affiairs 

SpeciaUst  to  the  Assistant  U.S. 

"rtade  Representative  for 

Congressional  Affairs 
USTR    50    Confidential  Assistant  to 

the  Deputy  U.S.  Trade 

Representative,  Geneva. 

Switzerland 
USTR    51    Confidential  Assistant  to 

the  Special  Counsel  for  Financial 

and  Investment  Policy 
USTR    52    Confidential  Assistant  to 

the  Assistant  U.S.  Trade 

Representative  for 

Intergovernmental  Affairs  and 

Public  Liaison 
USTR    53    Private  Sector  Liaison  to 

the  Assistant  U.S.  Trade 

Representative  for 

Intergovernmental  Affairs  and 

Public  Liaison   * 
USTR    54    Congressional  Affairs 

Specialist  to  the  Assistant  United 

States  Trade  Representative  for 

Congressional  Affairs 
USTR    55    Deputy  Assistant  U.S. 

Trade  Representative  for 

Congressional  A&irs  to  the 

Assistant  U.S.  Trade  Representative 

for  Congressional  Affairs 
Official  Residence  of  the  Vice  President 
ORVP    1    Special  Assistant  to  the 

Special  Assistant  to  the  Vice 

President  and  Chief  of  Staff  to  Mrs. 

Gore 
President's  Commission  on  White 

House  Fellowships 
PCWHF    6    Associate  Director  to  the 

Director,  President's  Commission 

on  White  House  Fellowships 
PCWHF    7    Education  Director  to 

the  Director,  President's 
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Commission  on  White  House 
Fellowships 
PCWHF    8    Special  Assistant  to  the 
Director,  President's  Commission 
on  White  House  Fellowships 

213.3304    Department  of  State 

ST    81    Secretary  (Steno)  to  the 
Assistant  Secretary,  Biueau  of  Near 
Eastern  and  South  Asian  Affairs 

ST  329  Staff  Assistant  to  the 
Deputy  Secretary  of  State 

ST    358    Special  Assistant  to  the 
Secretary  of  State 

ST    359    Legislative  Officer  to  the 
Under  Secretary  for  Management 

ST    364    Special  Assistant  to  the 
Assistant  Secretary  for  African 
Affairs,  Bureau  of  African  A^irs 

ST    369    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of  East 
Asian  and  Pacific  Affairs 

ST    374    Special  Assistant  to  the 
United  States  Permanent 
Representative  to  the  Organization 
of  American  States.  Bureau  of  Inter- 
American  Affairs 

ST    376    Secretary  to  the  Assistant 
Secretary,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affiairs 

ST    382    Management  Analyst  to  the 
Under  Secretary  for  Management 

ST  389  Legislative  Management 
Officer  to  the  Assistant  Secretary, 
Bureau  of  Legislative  Affiairs 

ST  391  Special  Assistant  to  the 
Counselor  to  the  Department  of 
State 

ST    392    Special  Assistant  to  the 
Under  Secretary  for  Economic  and 
Agricultiual  Affairs 

ST    393    Legislative  Analyst  to  the 
Assistant  Secretary 

ST    397    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
European  and  Canadian  Affairs 

ST    398    Special  Adviser  to  the 
Ambassador,  United  States 
Permanent  Representative  to  the 
Organization  of  American  States, 
Bureau  of  Inter-American  A^irs 

ST    399    Confidential  Assistant  to 
the  Secretary  of  State 

ST    400    Special  Assistant  to  the 
Under  Secretary  for  International 
Secxuity  Affairs 

ST    402    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of  Inter- 
American  A&irs 

ST    403    Foreign  Affairs  Officer 
(Ceremonial)  to  the  Chief  of 
Protocol 

ST  405  Supervisory  Protocol 
Officer  (Visits)  to  the  Foreign 
Affairs  Officer  (Visits) 

ST    406    Secretary  (Typing)  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs 


ST    408    Staff  Assistant  to  the 

Assistant  Secretary,  Biu^au  of 

Public  Affairs 
ST    409    Legislative  Analyst  to  the 

Director,  Legislative  Affairs,  Office 

of  the  Under  Secretary' for 

Management 
ST    411    Protocol  Assistant  to  the 

Supervisory  Protocol  Officer  for 

Visits 
ST    412    Senior  Advisor  to  the 

Assistant  Secretary,  Bureau  of  Inter- 
American  Affairs 
ST    413    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Organization  Affairs 
ST    417    Foreign  Affairs  Officer  to 

the  Chief  of  Protocol 
ST    418    Special  Assistant  to  the 

Chief  of  Ptotocol 
ST    421    Member,  Policy  Planning 

Staff  to  the  Director  of  the  PoUcy 

Planning  Staff 
ST    424    Secretary  (OA)  to  the 

Assistant  Secretary,  Bureau  of 

Intelligence  and  Research 
ST    425    Public  Affiairs  Specialist  to 

the  Assistant  Secretary,  Bureau  of 

Human  Rights  and  Hiunanitarian 

Affiairs 
ST    426    Secretary  (Steno)  to  the 

Assistant  Secretary,  Bureau  of 

Human  Rights  and  Humanitarian 

Affairs 
ST    429    Special  Assistant  to  the 

Assistant  Secretary,  Biueau  of 

Consular  Affiairs 
ST    431    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Intelligence  and  Research 
ST    432    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Organization  Affairs 
ST    433    Correspondence  Officer  to 

the  Assistant  Secretary,  Bureau  of 

Legislative  A^irs 
ST    434    Staff  Assistant  to  the 

Director  of  White  House  Liaison 
ST    437    Staff  Assistant  to  the 

Assistant  Secretary.  Biueau  of 

Public  Affairs 
ST    438    Staff  Assistant  to  the 

Deputy  Secretary  of  State 
ST    441    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs 
ST    442    Senior  Advisor  to  the 

Secretary  of  State 
ST    444    Special  Assistant  to  the 

Director,  (Senior  Officer)  Office  of 

Population  Coordinator 
ST    445    Foreign  Affairs  Officer  to 

the  Deputy  Assistant  Secretary 
ST    446    Foreign  Affairs  Officer  to 

the  Deputy  Secretary 
ST    447    Special  Assistant  to  the 

Deputy  Assistant  Secretary 
ST    448    Legislative  Management 

Officer  to  the  Assistant  Secretary, 


Legislative  Affairs 
ST    449    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Narcotics  Matters 
ST    450    Special  Advisor  to  the 

Under  Seoetary  for  Global  Affairs 
ST    451    Special  Assistant  to  the 

Senior  Coordinator,  Office  of 

Ambassador  at  Large 
ST    452    Foreign  Affairs  Officer  to 

the  Deputy  Assistant  Secretary  for 

Public  Affairs 
ST    453    Supervisory  Foreign  Affairs 

Officer  to  the  Deputy  Assistant 

Secretary,  Democracy,  Human 

Rights  and  Labor 
ST    454    Member,  Policy  Planning 

Staff  to  the  Director,  Policy 

Planning  Staff 
ST    455    Member,  Policy  Planning 

Staff  to  the  Director,  Policy 

Planning  Staff 
ST    456    Secretary  (Typing)  to  the 

Assistant  Secretairy,  Legislative 

Affairs 
ST    458    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  for  ' 

Population,  Refugees  and  Migration 
ST    460    Secretary  (Steno)  to  the 

United  States  Ambassador  and  U.S. 

Representative  to  the  United 

Nations 
ST    461    Special  Advisor  to  the 

Assistant  Secretary,  Bureau  of 

European  and  Canadian  A^irs 
ST    462    Secretary  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST    463    Secretary  to  the  Assistant 

Secretary,  Consular  Affairs 
ST    464    PoUcy  Analyst  to  the 

Deputy  Assistant  Secretary  for 

Environment  and  Development 
ST    465    Special  Assistant  to  the 

U.S.  Permanent  Representative  to 

the  United  Nations 
ST    467    Protocol  Officer  to  the 

Chief  of  Protocol 
ST    468    Protocol  Assistant  to  the 

Deputy  Chief  of  Protocol 
ST    469    Legislative  Management 

Service  to  the  Deputy  Assistant 

Secretary  for  the  House 
ST    470    Counselor  to  the  Assistant 

Secretary,  Bureau  of  Democracy, 

Human  Rights  and  Labor 
ST    471    Special  Assistant  to  the 

Legal  Advisor,  Office  of  the  Legal 

Advisor 
International  Boundary  and  Water 

Commission  of  the  U.S.  and  Mexico 
IBWC    1    Special  Assistant  (OA)  to 

the  Commissioner,  United  States 

Section,  International  Boundary 

and  Water  Commission,  United 

States  and  Mexico 

213.3305    Department  of  the  Treasury 
TREA      39    Deputy  to  the  Assistant 
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Secretary  (Legislative  A&irs  and 

Public  Liaison) 
TREA      44    Deputy  to  the  Assistant 

Secretary  (Legislative  Affairs) 
TREA    170    Assistant  Director, 

Travel  and  Special  Events  Services 

to  the  Director,  Administrative 

Operations  Division 
TREA    202    Director,  Office  of 

Legislative  Affairs  to  the  Senior 

Deputy  Assistant  Secretary  for 

Legislative  Affairs 
TREA    213    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
TREA    215    Confidential  Assistant 

to  the  Deputy  Secretary  of  the 

Treasxuy 
TREA    220    Confidential  Assistant 

to  the  Commissioner,  Internal 

Revenue  Service 
TREA    230    Public  Affairs  Specialist 

to  the  Director,  Office  of  Public 

Affairs 
TREA    236    Staff  Assistant  to  the 

Deputy  Executive  Secretary  (Public 

Liaison) 
TREA    244    Administrative 

Assistant  to  the  Director,  Office  of 

Thrift  Supervision 
TREA    250    Director.  Office  of 

Public  Affairs  to  the  Deputy 

Assistant  Secretary  (Public  Affairs) 
TREA    254    Review  Officer  to  the 

Executive  Secretary  and  Senior 

Advisor 
TREA    264    Special  Assistant  and 

Senior  Advisor  to  the  Assistant 

Secretary,  Financial  Institutions 
TREA    265    Special  Assistant  to  the 

General  Counsel 
TREA    277    Public  Affairs  SpeciaUst 

to  the  Assistant  Secretary  for  PubUc 

Affairs  and  PubUc  Liaison 
TREA    284    Director,  Office  of 

Business  Liaison  to  the  Deputy 

Assistant  Secretary  (Pubhc  Liaison) 
TREA    290    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Administration 
TREA    291    Confidential  Assistant 

to  the  Assistant  Secretary     , 

(Management) 
TREA    293    Deputy  to  the  Assistant 

Secretary  (Legislative  Affairs)  to  the 

Assistant  Secretary  (Legislative 

Affairs) 
TREA    307    Confidential  Assistant 

to  the  Treasurer  of  the  United  States 
TREA    315    Special  Assistant  to  the 

Chief  of  Staff 
TREA    316    Public  Affairs  Specialist 

to  the  Director,  Office  of  PubUc 

Affairs 
TREA    321    Confidential  Staff 

Assistant  to  the  Under  Secretary  for 

International  Affairs 
TREA    322    Special  Assistant  to  the 

Executive  Secretary  and  Senior 


Advisor  to  the  Secretary 
TREA    325    Executive  Assistant  to 

the  Director  of  the  Mint 
TREA    327    Senior  Advisor  to  the 

Deputy  Assistant  Secretary  for 

Government  Financial  Policy 
TREA    331    Senior  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA    334    Staff  Assistant  to  the 

Assistant  Secretary  (Enforcement) 
TREA    336    Director,  Administrative 

Operations  Division  to  the  Deputy 

Assistant  Secretary 

(Administration) 
TREA    337    Senior  Policy  Analyst  to 

the  Assistant  Secretary 

(Enforcement) 
TREA    338    Staff  Assistant  to  the 

Etirector,  Scheduling  and  Advance, 

Office  of  the  Secretary 
TREA    339    Policy  Analyst  to  the 

Under  Secretary  for  Domestic 

Finance 
TREA    340    Special  Assistant  to  the 

Assistant  Secretary  (Public  Affairs) 
TREA    341    Staff  Assistant  to  the 

Assistant  Secretary  (Economic 

PoUcy) 
TREA    342    Senior  Advisor  to  the 

Treasurer  of  the  United  States 
TREA    343    Deputy  Executive 

Director  for  Special  Programs  to  the 

Executive  Director,  United  States 

Bond  Division.  Bureau  of  Public 

Debt 
TREA    344    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA    345    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA    346    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA    347    Pohcy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA    348    Financial  Risk  Analyst 

to  the  Senior  Deputy  Comptroller 

for  Capital  Markets,  Office  of  the 

Comptroller  of  the  Currency 
TREA    349    Senior  Advisor  to  the 

Assistant  Secretary  (Management) 
TREA    350    Policy  Advisor  to  the 

Under  Secretary  (Enforcement) 
TREA    351    Public  Affairs  Specialist 

to  the  Director,  Office  of  Public 

Affairs 
TREA    352    Senior  Policy  Analyst  to 

the  Deputy  Assistant  Secretary, 

Governmental  Financial  PoUcy 
TREA    353    Confidential  Assistant 

to  the  Secretary  of  the  Treasury 
TREA    354    Deputy  Director  of 

Scheduling  to  the  Director  of 

Scheduling  and  Advance 
TREA    355    Special  Assistant  to  the 

Chief  of  Staff 
TREA    356    Policy  Advisor  to  the 

Deputy  Under  Secretary, 

Government  Financial  Policy 
TREA    357    Director,  Office  of 

Public  Correspondence  to  the 


Executive  Secretary 
TREA    358    Staff  Assistant  to  the 

Assistant  Secretary  (Economic 

PoUcy) 
TREA    359    Senior  Advisor  to  the 

Under  Secretary,  International 

Affairs 
TREA    360    Senior  Advisor  to  the 

Deputy  Assistant  Secretary  (Federal 

Finance) 

213.3306    Department  of  Defense 

DOD    5    Private  Secretary  to  Deputy 

Secretary  of  Defense 
DOD    19    Personal  and  Confidential 

Assistant  to  the  Director,  Program 

Analysis  and  Evaluation 
DOD    22    Personal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Atomic 

Energy 
DOD    23    Confidential  Assistant  to 

the  Military  Assistant  to  the 

Secretary  of  Defense 
DOD    24    Chauffeur  to  the  Secretary 

of  Defense 
DOD      33    Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD      66    Private  Secretary  to  the 

Physician  to  the  President 
DOD    101    Special  Assistant  to  the 

Director  of  Net  Assessment 
DOD    236    Director  for  Programs  to 

the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    271    Private  Secretary  to  the 

Principal  Deputy  Assistant 

Secretary  of  Defense  (Reserve 

Affairs) 
DOD    279    Personal  and 

Confidential  Assistant  to  the 

Director  Operational  Test  and 

Evaluation 
DOD    283    Personal  and 

Confidential  Assistant  to  the 

Assistant  to  the  Deputy  Secretary  of 

Defense 
DOD    295    Personal  and 

Confidential  Assistant  to  the  Under 

Secretary  of  Defense  for  Personnel 

and  Readiness 
DOD    298    Confidential  Assistant  to 

the  Under  Secretary  for  Acquisition 

and  Technology 
DOD    310    Qvilian  Executive 

Assistant  to  the  Chairman  of  the 

Joint  Chiefs  of  Staff 
DOD    317    Confidential  Assistant  to 

the  Director,  Defense  Research  and 

Engineering 
DOD    320    Executive  Assistant  to 

the  Secretary  of  Defense 
DOD    321    Executive  Assistant  to 

the  Assistant  to  the  Vice  President 

for  National  Security  Affairs 
DOD    332    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Regional  Security) 
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DOD    335    Public  Affairs  SpeciaUst 
to  the  Special  Assistant  to  the 
Secrete^  for  Public  Affairs 

DOD    339    Speechwriter  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  PubUc  Affairs 

DOD    355    Special  Assistant  for 
Strategic  Modernization  to  the 
Assistant  Secretary  of  Defense 

.  (Legislative  Affairs) 

DOD    361    Special  Assistant  for 
Production  and  Logistics  and 
Energy  to  the  Assistant  Secretary  of 
Defense,  Legislative  Affairs 

DOD    368    Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense  for 
Legislative  Affairs 

DOD    386    Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense  for 
Reserve  Affairs 

DOD    411    Private  Secretary  to  the 
Principal  Deputy  General  Counsel 

DOD    432    Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Democracy  and  Peacekeeping) 

DOD    434     Speechvmter  to  the 
Assistant  to  Secretary  of  E)efense  for 
PubUc  Af&irs 

DOD  435  PubUc  Affairs  SpeciaUst 
to  the  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs 

DOD    437    Program  Analyst  to  the 
Deputy  Under  Secretary 
(Environmental  Seciuity) 

DOD    439    Staff  SpeciaUst  to  the 
Under  Secretary  of  Defense 
(Acquisition  and  Technology) 

DOD    440    Personal  and 
Confidential  Assistant  to  the 
Deputy  Under  Secretary  of  Defense 
for  Acquisition  Reform 

DOD  442  Director,  Strategy 
Development,  to  the  Deputy 
Assistant  Secretary  (Strategy) 

DOD    443    Special  Assistant  to  the 
Deputy  Secretary  of  Defense 

DOD    444    Coimtry  Director  to  the 
Deputy  Assistant  Secretary  of 
Defense,  Inter-American  Affairs 
Region 

DOD    445    Confidential  Assistant  to 
the  Assistant  to  the  Secretary  of 
Defense  for  PubUc  Affairs 

DOD    448    Personal  and 
Confidential  Assistant  to  the 
Principal  Deputy  Assistant 
Secretary  of  Defense  for  Dual  Use 
Technology  and  International 
Programs 

DOD    449    Staff  Specialist  to  the 
Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs 

DOD    451    Assistant  for  Strategy 
Development  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Strategy) 


DOD    452    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Nuclear  Security  and 

Coimterproli  feration) 
DOD    453    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Humanitarian  and  Refugee 

Affairs) 
DOD    455    Assistant  for  Strategy 

Development  to  the  Deputy 

Assistant  Secretary  Defense 

(Strategy) 
DOD    456    Special  Assistant  for 

Family  Advocacy  and  External 

Affairs  to  the  Deputy  Assistant 

Secretary  of  E)efense  (Prisoner  of 

War/Missing  in  Action  Affairs) 
DOD    457    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Democracy  and  Human 

Rights) 
DOD    458    Defense  Fellow  to  the 

Director  of  Protocol,  Office  of  the 

Secretary  of  Defense 
DOD    459    PubUc  Affitirs  SpeciaUst 

to  the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    460    International 

Coimterdrug  SpeciaUst  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Drug  Enforcement  Policy 

and  Support) 
DOD    461    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Drug  Enforcement  PoUcy 

and  Support) 
DOD    464    Defense  Fellow  to  the 

Deputy  Under  Secretary  for 

Logistics 
DOD    465    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Personnel  and  Readiness) 
DOD    466    Defense  Fellow  to  the 

Deputy  Under  Secretary  for 

Environmental  Secimty 
DOD    468    Staff  Assistant  to  the 

Director,  Defense  Information 

Systems  Agency 
DOD    469    Defense  Fellow  to  the 

Under  Secretary  of  Defense  for 

Personnel  and  Readiness 
DOD    473    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Special  Operations  and  Low 

Intensity  Conflict 
DOD    474    Program  Analyst  to  the 

Deputy  Under  Secretary 

(Environmental  Security) 
DOD    475    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  E)efense 

(Nuclear  Security  and 

Counterproliferation) 
DOD    479    Special  Assistant  to  the 
.Assistant  to  the  Secretary  of 

Defense  (Legislative  Affairs) 
DOD    480    Executive  Assistant  to 

the  Assistant  Secretary  of  Defense 


(Strategy  Requirements  and 

Resources) 
DOD    485    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Peacekeeping  and  Peace 

Enforcement  Policy) 
DOD    488    Personal  and 

Confidential  Assistant  to  the 

Comptroller 
DOD    489    Special  Assistant  for 

Media  Analysis  to  the  Assistant  to 

the  Secretary  of  Defense  for  PubUc 

Affairs 
DOD    490    Principal  Director,  Threat 

Reduction  Policy  to  the  Deputy 

Assistant  Secretary  of  Defense 

(Threat  Reduction  PoUcy) 
DOD    493    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Policy  and  Plans) 
DOD    494    Special  Assistant  to  the 

Assistant  to  the  Secretary  of 

Defense  (Legislative  Affairs) 
DOD    495    Special  Assistant  for 

Demining  and  Landmine  Control  to 

the  Deputy  Assistant  Secretary  of 

Defense  (Humanitarian  and  Refugee 

Affairs) 
DOD    500    Staff  SpeciaUst  to  the 

Project  Director  for  National 

Performance  Review 
DOD    501    Special  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD    502    Special  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

for  Policy  Planning 
DOD    503    Counselor  and  Senior 

Assistant  for  Coimterproliferation 

PoUcy  to  the  Deputy  Assistant 

Secretary  of  Defense 

(Counterproliferation  PoUcy) 
DOD    504    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Special  Operations  and  Low 

Intensity  Conflict) 
EXDD    506    Staff  SpeciaUst  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    506    Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    508    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    510    Staff  SpeciaUst  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    512    Staff  SpeciaUst  to  the 

Deputy  Assistant  Secretary  for 

Economic  Reinvestment  and  Base 

Realignment  and  Closure 
DOD    516    Staff  Specialist  to  the 

Deputy  Under  Secretary  for 

Environmental  Security 
DOD    517    Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  (Policy)  for  Policy  Planning 
DOD    519    Private  Secretary  to  the 
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Assistant  Secretary  of  IDefense 

(Regional  Seoirity  Affairs) 
DOD    520    Personal  and 

Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD    523    Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Health  Affairs 
DOD    524    Confidential  Assistant  to 

the  Deputy  Secretary  of  Defense 
DOD    527    Special  Assistant  for 

Demand  Reduction  to  the  Deputy 

Assistant  Secretary  of  Defense  (Drug 

Enforcement  PoUcy  and  Support) 
DOD    528    Staff  Specialist  to  the 

Principal  Deputy  Assistant 

Secretary  for  Dual  Use  Technology 

and  International  Programs 
DOD    529    Staff  Specialist  to  the 

Assistant  to  the  Secretary  of 

Defense,  Legislative  Affairs 
DOD    534    Confidential  Assistant  to 

the  Special- Assistant  to  the 

Secretary  and  Deputy  Secretary  of 

Defense 
DOD    535    Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  for  Policy  Support 
DOD    536    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Economic  Security 
DOD    538    Staff  Specialist  to  the 

Project  Director 
DOD    539    Defense  Fellow  to  the 

Deputy  Under  Secretary  (Readiness) 
DOD    540    Senior  Advisor  for 

Defense  Conversion  Policy  to  the 

Deputy  Under  Secretary  of  Defense 

(Threat  Reduction  Policy) 
DOD    545    Public  Affairs  Specialist 

to  the  Assistant  Secretary  of 

Defense  (Public  Affairs) 
DOD    546    Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD    547    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  and  Security  Policy) 
DOD    548    Special  Assistant  to  the 

Executive  Director,  President's 

Foreign  Intelligence  Advisory  Board 
DOD    549    Secretary  (OA)  to  the 

Deputy  Assistant  Secretary  of 

Defense  for  Public  A&irs 

(Information) 
DOD    550    Staff  Specialist  to  the 

Principal  Deputy  Assistant 

Secretary  of  E)efense  for  Dual  Use 

Technology  Policy  and 

International  Programs 
DOD    551    Secretary  to  the  Assistant 

Secretary  of  Defense,  Strategy  and 

Requirements 
DOD    552    Special  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  for  Drug  Enforcement 

Policy  and  Support 


DOD  553  Program  Assistant  to  the 
Deputy  Under  Secretary  of  Defense 
for  Environmental  Security 

DOD  555  Confidential  Assistant  to 
the  General  Counsel,  Department  of 
Defense 

EXDD  556  Special  Assistant  to  the 
Deputy  Assistant  Secretary,  Policy 
Planning  Coordinator 

DOD    557    Defense  Fellow  to  the 
Deputy  Assistant  Secretary  of 
Defense,  Humanitarian  and  Refugee 
Affairs 

DOD    558    Special  Assistant  to  the 
Director,  Program  Analysis  and 
Evaluation 

DOD    559    Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense, 
Force  Management  Policy 

DOD    560    Staff  Assistant  to  the 
Deputy  Assistant  Secretary  of 
Defense  (Inter- American  Affairs) 

DOD    561    Intergovernmental 
Affairs  Specialist  to  the  Under 
Secretary  of  Defense  (Personal  and 
Readiness) 

DOD    562    Defense  Fellow  to  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs) 

DOD    564    Program  Analyst  to  the 
Deputy  Under  Secretary 
(Environmental  Secretary) 

DOD    565    Personal  and 
Confidential  Assistant  to  the 
Principal  Deputy  Assistant 
Secretary  of  Defense  (Special 
Operation  and  Low  Intensity 
Conflict) 

DOD    566    Personal  and 
Confidential  Assistant  to  the 
Principal  Deputy  Under  Secretary 
of  Defense  (PoUcy) 

DOD    567    Personal  and 
Confidential  Assistant  to  the  Under 
Secretary  of  Defense  (Policy) 

DOD    568    Special  Assistant  to  the 
Special  Assistant  to  the  Secretary 
and  Deputy  Secretary  of  Defense 

DOD    569    Staff  Assistant  to  the 
Coimselor  and  Special  Assistant  to 
the  Secretary  and  Deputy  Secretary 
of  Defense 

DOD    570    POTSonal  and 
Confidential  Assistant  to  the 
Principal  Deputy  Under  Secretary 
of  Defense  (Acquisition  and 
Technology) 

DOD    571    Secretary  (OA)  to  the 
Inspector  General,  Department  of 
Defense 

DOD    572    Special  Assistant  to  the 
Inspector  General 

DOD    573    Special  Assistant  for 
PoUcy  Planning  and  Analysis  to  the 
Head,  Plans  and  PoUcy  Group 

DOD    574    Special  Assistant  to  the 
Assistant  Secretary  of  Defense, 
International  Security  PoUcy 


213.3307  Department  of  the  Army 
(DOD) 

ARMY    1    Executive  Assistant  to  the 
Secretary  of  the  Army 

ARMY    2    Personal  and  Confidential 
Assistant  to  the  Under  Secretary  of 
the  Army 

ARMY  3  Confidential  Assistant  to 
the  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs) 

ARMY    5    Secretary  (Stenography/ 
Office  Automation)  to  the  Assistant 
Secretary  of  the  Army  (Installations, 
Logistics  and  Environment) 

ARlvIY    6    Secretary  (Office 
Automation)  to  the  Assistant 
Secretary  of  the  Army  (Research, 
Development  and  Acquisition) 

ARMY  21  Secretary  (Steno/OA)  to 
the  General  Counsel 

ARMY    55    Secretary  (Office 
Automation)  to  the  Assistant 
Secretary  of  the  Army  (Financial 
Management) 

ARMY  .  59    Staff  Assistant  to  the 
Secretary  of  the  Army 

ARMY    68    Special  Assistant  to  the 
Executive  Director  (Special 
Assistant  to  the  Secretary  of  the 
Army),  World  War  11 
Commemorative  Committee 

ARMY    69    Defense  Fellow  (PubUc 
Affairs)  to  the  Chief  of  PubUc 
Affairs 

ARMY    70    Defense  Fellow  to  the 
Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs) 

ARMY    71    Special  Assistant  for 
PoUcy  to  the  Secretary  of  the  Army 

213.3308  Department  of  the  Navy 
(DOD) 

NAV    49    Staff  Assistant  to  the 

Under  Secretary  of  the  Navy 
NAV    50    Staff  Assistant  to  the 

Assistant  Secretary  of  the  Navy 

(Manpower  and  Reserve  Affairs) 
NAV    51    Defense  Fellow  to  the 

Under  Secretary  of  the  Navy 
NAV    54    Staff  Assistant  to  the 

General  Coimsel 
NAV    56    Staff  Assistant  to  the 

Assistant  Secretary  of  the  Navy 

(Financial  Management) 
NAV    57    Staff  Assistant  to  the 

Secretary  of  the  Navy 
NAV    58    Special  Assistant  to  the 

Principal  lieputy  Assistant 

Secretary  of  the  Navy  for 

InstaUations  and  Environment 
NAV    59    Staff  Assistant  to  the 

Assistant  Secretary  of  Navy 

(Manpower  and  Reserve  Affairs) 

213.3309  Department  of  the  Air  Force 
(DOD) 

AF    1    Secretary  (S/OA)  to  the 
Secretary  of  the  Air  Force 


Federal  Register  /  Vol.  60,  No.  168"/  Wednesday,  August  30,  1995  /  NoUces  45237 


AF    2    Confidential  Assistant  to  the 
Under  Secretary  of  the  Air  Force 

AF    5    Assistant  Secretary  (Steno)  to 
the  Assistant  Secretary  Acquisition 

AF    6    Secretary  (Steno)  to  the 
Assistant  Secretary  (Manpower  and 
Reserve  Affairs,  InstaUation  and 
Environment) 

AF    8    Secretary  (Steno/OA)  to  the 
General  Counsel  of  the  Air  Force 

AF    22    Secretary  (Stenography/OA) 
to  the  Assistant  to  the  Vice 
President  for  National  Security 
Affairs 

AF    29    Confidential  Assistant  to  the 
Secretary  of  the  Air  Force 

AF    31    StaffAssistant  (Typing)  to 
the  Assistant  to  the  Vice  President 
for  National  Secmity  Affairs 

AF    39    Secretary  (OA)  to  the 
Assistant  Secretary  of  the  Air  Force 
(Financial  Management  and 
ComptroUer) 

AF    41    Confidential  Assistant  for 
Environmental  Legislation  to  the 
Deputy  Assistant  Secretary  for 
Environmental  Safety  and 
Occupational  Health 

AF    42    Staff  Assistant  to  the 
Principal  Deputy  Assistant 
Secretary  of  the  Air  Force 
(Manpower,  Reserve  Affairs, 
Installations  and  Environment). 

ii3.3310    Department  of  Justice 

JUS    13    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    21    Confidential  Assistant  to 

the  Assistant  Attorney  General 
JUS    27    Counsel  to  the  Assistant 

Attorney  General,  Environmental 

and  Natural  Resources  Division 
JUS    37    Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Columbia 
JUS    38    Secretary  (OA)  to  the 
1    United  States  Attorney,  Northern 
I    District  of  Illinois 
JUS    40    Secretary  (OA)  to  the 

United  States  Attorney,  Eastern 

District  of  Michigan 
JUS    44    Secretary  (OA)  to  the 

United  States  Attorney,  District  of 

Massachusetts 
JUS    47    Secretary  (OA)  to  the 

United  States  Attorney,  Western 

District  of  New  York 

'S    70    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS    75    Secretary  (OA)  to  the 
j    United  States  Attorney,  Northern 
I    District  of  Texas 
JUS    97    Staff  Assistant  to  the 

Attorney  General 
JUS    115    Staff  Assistant  to  the 
I    Assistant  Attorney  General,  Office 
>    of  Legislative  Affairs 
JUS    122    Public  Affairs  SpeciaUst  to 

the  Director,  PubUc  Affairs 


JUS    128    Secretary  (OA)  to  the 

United  States  Attorney,  District  of 

Arizona 
JUS    132    Special  Assistant  to  the 

Commissioner,  Immigration  and 

Naturalization  Service 
JUS    133    Staff  Assistant  (Office 

Automation)  to  the  Attorney 

General 
JUS    140    Attorney  Advisor  to  the 

Assistant  Attorney  General 
JUS    141    Special  Assistant  to  the 

Assistant  Attorney  General 

(Legislative  Affairs) 
JUS    142    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legislative  Affairs 
JUS    144    Special  Assistant  to  the 

SoUcitor  General 
JUS    149    Special  Assistant  to  the 

Assistant  Attorney  General, 

Environmental  and  Natuiral 

Resources  Division 
JUS    165    Special  Assistant  to  the 

Associate  Attorney  General 
JUS    167    Assistant  to  the  Attorney 

General 
JUS    169    Secretary  (OA)  to  the 

United  States  Attorney,  Middle 

District  of  Florida 
JUS    170    Assistant  to  the  Attorney 

General 
JUS    173    Secretary  (OA)  to  the 

United  States  Attorney,  Western 

District  of  Louisiana 
JUS    184    Counselor  to  the  Assistant 

Attorney  General,  Antitrust 

Division 
JUS    186    Special  Assistant  to  the 

Assistant  Attorney  General, 

Criminal  Division 
JUS    188    Counselor  to  the  Assistant 

Attorney  General 
JUS    190    Senior  Coimsel  to  the 

Assistant  Attorney  General,  Office 

of  Policy  Development 
JUS    198    Special  Assistant  to  the 

Assistant  Attorney  General, 

Criminal  Division 
JUS    205    Legislative  Liaison  Officer 

to  the  Director  of  Congressional 

Relations 
JUS    207    Staff  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
JUS    208    PubUc  Affairs  SpeciaUst  to 

the  Director,  Office  of  PubUc  Affairs 
JUS    211    Confidential  Assistant  to 

the  Deputy  Attorney  General 
JUS    216    Special  Assistant  to  the 

Administrator,  Office  for  Juvenile 

Justice  and  Frequency  Prevention 
JUS    217    Special  Assistant  to  the 

Director,  Bureau  of  Justice 

Assistance 
JUS    224    Special  Assistant  to  the 

Deputy  Attorney  Generd 
JUS    231    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division 


JUS    233    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS    242    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS    243     Staff  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS    245    Special  Assistant  to  the 

Assistant  Attorney  General, 

Environmental  and  Natural 

Resources  Division 
JUS    264    Confidential  Assistant  to 

the  Assistant  Attorney  General, 

Antitrust  Division 
JUS  266    Director,  Special  Projects  to 

the  Director,  Office  of  Public  Affairs 
JUS    268    Litigation  Counsel  to  the 

Assistant  Attorney  General, 

Antitrust  Division 
JUS    270    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS    271    Confidential  Assistant  to 

the  Assistant  Attorney  General, 

Office  of  PoUcy  Development 
JUS    273    Special  Assistant  to  the 

Associate  Attorney  General 
JUS    274    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legal  Counsel 
JUS    275    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  PoUcy  and  Development 
JUS    276    Assistant  to  the  Associate 

Attorney  General 
JUS    280    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  PoUcy  Development 
JUS    282    Director,  Liaison  Services 

to  the  Assistant  Attorney  General, 

Office  of  PoUcy  Development 
JUS    285    Staff  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legislative  Affairs 
JUS    288    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    293    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    299    Staff  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
JUS    309    Senior  Liaison  Officer  to 

the  Assistant  Attorney  General, 

Office  of  Policy  Development 
JUS    312    Special  Assistant  to  the 

Assistant  Attorney  General 
JUS    316    Special  Assistant  to  the 

Director,  Office  for  Victims  of  Crime 
JUS    S19    Special  Assistant  to  the 

Assistant  Attorney  General, 

Criminal  Division 
JUS    322    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Policy  Development 
JUS    330    Staff  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  PoUcy  Development 
JUS    331    Special  Assistant  to  the 
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Director,  National  Institute  of 
Justice 
JUS    346    Deputy  Director  to  the 
Director,  Office  of  Public  Affairs 
JUS    353    Confidential  Assistant  to 

the  Solicitor  General 
JUS    361    Special  Assistant  to  the 

Director,  Bureau  of  Justice  Statistics 
JUS    377    Staff  Assistant  to  the 

Director,  Office  of  Public  Affairs 
JUS    387    Public  Affairs  Specialist  to 
the  Director,  Office  of  PubUc  Affairs 
JUS    388    Special  Assistant  to  the 
Director,  United  States  Marshals 
Service 
JUS    389    Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legal  Counsel 
JUS    401    Counsel  to  the  Deputy 

Attorney  General 
JUS    404    Assistant  to  the  Attorney 

General 
JUS    407    Assistant  to  the  Attorney 

General 
JUS    409    Special  Assistant  to  the 
Director,  Violence  Against  Women 
Program 
JUS    412    Public  Affairs  Specialist  to 
the  Director,  Office  of  Public  Affairs 
JUS    418    Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Nebraska 
JUS    419    Secretary  (OA/ 
Stenography)  to  the  United  States 
Attorney,  Northern  District  of 
Florida 
JUS    420    Confidential  Assistant  to 
the  United  States  Attorney,  Eastern 
District  of  Pennsylvania 
JUS    421    Secretary  (OA)  to  the 
United  States  Attorney,  Eastern 
District  of  Tennessee 
JUS    422    Secretary  (OA)  to  the 
United  States  Attorney,  Eastern 
District  of  Wisconsin 
JUS    423    Secretary  to  the  United 
States  Attorney,  EKstrict  of  New 
Mexico 
JUS    424    Secretary  to  the  United 
States  Attorney,  Northern  District  of 
Iowa 
JUS    425    Secretary  (OA)  to  the 
United  States  Attorney,  Middle 
District  of  Pennsylvania 
JUS    426    Secretary  (OA)  to  the 
United  States  Attorney,  Sioux  Falls, 
South  Dakota 
JUS    427    Secretary  (OA)  to  the 
United  States  Attorney,  District  of 
New  Hampshire 
JUS    428    Secretary  (OA)  ^the 
United  States  Attorney,  District  of 
Minnesota 
JUS    431    Secretary  (OA)  to  the 
United  States  Attorney,  District  of 
Oregon,  Portland,  OR 
JUS    433    Secretary  (OA)  to  the 
United  States  Attorney,  Middle 
District  of  Louisiana 
JUS    434    Confidential  Assistant  to 


the  United  States  Attorney, 

Sacramento,  CA 
JUS    435    Secretary  (OA)  to  the 

United  States  Attorney,  Western 

District  of  Arkansas 
JUS    436    Secretary  (OA)  to  the 

United  States  Attorney,  Middle 

District  of  Alabama 
JUS    437    Secretary  (OA)  to  the 

United  States  Attorney,  District  of 

Delaware 
JUS    438    Deputy  Assistant  Attorney 

General  to  the  Assistant  Attorney 

General,  Office  of  Policy 

Development 
JUS    442    Special  Assistant  to  the 

Assistant  Attorney  General,  Office 

of  Legislative  Affairs 
JUS    443    Attorney  Advisor  (Special 

Counsel)  to  the  Director,  Executive 

Office  for  United  States  Attorney's 

Office 
JUS    444    Deputy  Director,  Office  of 

Public  Liaison  and 

Intergovernmental  Afftiirs  to  the 

Assistant  Attorney  General  for  the 

Office  of  Legislative  Affairs 

213.3312    Department  of  the  Interior 

INT    171    Special  Assistant  to  the 

Commissioner  of  Reclamation, 

Bureau  of  Reclamation 
INT    238    Director  of  Policy  and 

External  Affairs  to  the 

Commissioner  of  Reclamation, 

Bureau  of  Reclamation 
INT    271    Special  Assistant  to  the 

Director,  Minerals  Management 

Service 
INT    369    Staff  Assistant  to  the 

Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement 
INT    375    Special  Assistant  to  the 

Director,  Minerals  Management 

Service 
INT    378    Special  Assistant  to  the 

Director,  Office  of  the  Siuface 

Mining 
INT    419    Special  Assistant  to  the 

Director  of  the  Mineral  Management 

Seriice 
INT    426    Press  Secretary  to  the 

Director  of  Communications 
INT    427    Special  Assistant  to  the 

DirectCH-,  U.S.  Fish  and  Wildlife 

Service 
INT    430    Special  Assistant  to  the 

Assistant  Secretary,  Policy, 

Management  and  Budget 
INT    431    Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Management  and  Budget 
INT    435    Special  Assistant  to  the 

Secretary  of  the  Interior 
INT    436    Special  Assistant  to  the 
Assistant  to  the  Secretary,  Office  of 
Congressional  and  Legislative 
Affairs 
INT    437    Special  Assistant  to  the 


Assistant  to  the  Secretary  of  the 
Interior 
INT    439    Special  Assistant  for 
Lands  and  Rivers  Conservation  to 
the  Chief  of  Staff  Land  and  Minerals 
Management 
INT    442    Special  Assistant  to  the 

Director,  National  Parks  Service 
INT    443    Special  Assistant  to  the 

Solicitor 
INT    444    Deputy  Director  for 
Legislative  and  Intergovernmental 
Affairs  to  the  Assistant  to  the 
Secretary,  Office  of  Congressional 
and  Legislative  Affairs 
INT    447    Special  Assistant  to  the 
Assistant  to  the  Secretary  of  the 
Interior 
INT    449    Special  Assistant  to  the 
Director,  Fish  &  Wildlife  Service 
INT    450    Special  Assistant  to  the 
Director,  United  States  Fish  & 
Wildlife  Service 
INT    451    Special  Assistant  to  the 
Assistant  Secretary,  Territorial  and 
International  Affairs 
INT    454    Special  Assistant  to  the 

Deputy  Chief  of  Staff 
INT    455    Special  Assistant  to  the 

Counselor  to  the  Secretary 
INT    460    Scheduler  to  the  Deputy 

Chief  of  Staff 
INT    461    Special  Assistant  to  the 

Director.  National  Park  Service 
INT    463    Special  Assistant  to  the 
Director  of  the  National  Park 
Service 
INT    465    Special  Assistant  to  the 
Director,  Mineral  Management 
Service 
INT    466    Special  Assistant  to  the 

Chief  of  Staff 
INT    467    Special  Assistant  to  the 

Chief  of  Staff 
INT  "'<468    Special  Assistant  to  the 

Chief  of  Staff 
INT    474    Special  Liaison  for 
Congressional  and  Legislative 
Affairs  to  the  Director  of  Policy  and 
External  Affairs,  Bureau  of 
Reclamation 
INT    475    Special  Liaison  for  Public 
•  Affairs  to  the  Director,  of  Policy  and 
External  Affairs,  Bureau  of 
Reclamation 
INT    476    Special  Assistant  to  the 
Director,  Bureau  of  Land 
Management 
INT    479    Special  Assistant  to  the 
Deputy  Director,  Minerals 
Management  Service 
INT    480    Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT    483    Special  Assistant  to  the 
Assistant  Secretary,  Water  and 
Science 
INT    484    Special  Assistant  to  the 
Director  to  the  Director,  Bureau  of 
Land  Management 
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PMT    485    Special  Assistant  to  the 

Deputy  Director,  External  Affiairs, 

U.S.  Fish  and  Wildlife  Service 
INT    486    Special  Assistant  (Speech 

Writer)  to  the  Director,  Office  of 

Communications 
INT    487    Special  Assistant  to  the 

Deputy  Chief  of  Staff 
INT    490    Special  Assistant 

(Advance)  to  the  Deputy  Chief  of 

Staff 
INT    491    Deputy  Scheduler  to  the 

Deputy  Chief  of  Staff 
INT    492    Staff  Assistant  to  the 

Special  Assistant  to  the  Director, 

National  Park  Service 
INT    493    Director.  Office  of 

Regulatory  Affairs  to  the  Associate 

Deputy  Chief  of  Staff 
INT    494    Special  Assistant  to  the 

Director,  National  Biological 

Service 
INT    495    Special  Assistant  (White 

House  Liaison)  to  the  Deputy  Chief 

of  Staff 
INT    496    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Indian 

Affairs 

213.3313    Department  of  Agriculture 

AGR        3    Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Secretary 
AGR    24    Confidential  Assistant  to 

the  Administrator,  Fanners  Home 
I     Administration 
AGR    26    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    30    Private  Secretary  to  the 

Manager,  Federal  Crop  Insiuance 

Corporation 
AGR    31    Confidential  Assistant  to 

the  Administrator,  Agricultiual 

Stabilization  and  Conservation 

Service 
AGR    32    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR    48    Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service 
AGR    56    Private  Secretary  to  the 

Assistant  Secretary  for 

Congressional  Relations 
AGR    76    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Marketing  and  Inspection  Services 
AGR    77    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    79    Confidential  Assistant  to 

the  Administrator,  Farmersflome 

Administration 
AGR    96    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    100    Special  Assistant  to  the 


Administrator,  Food  and  Nutrition 

Service 
AGR    103    Confidential  Assistant  to 

the  Administrator  of  the  Foreign 

Agricultural  Service 
AGR    106    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations  to  the 

Assistant  Secretary  for 

Congressional  Relations 
AGR    111    Confidential  Assistant  to 

the  Secretary  of  Agriculture 
AGR    114    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    131    Private  Secretary  to  the 

Assistant  Secretary  for  Natural 

Resources  and  Environment 
AGR    143    Confidential  Assistant  to 
.  the  Administrator,  Agricultiural 

Marketing  Service 
AGR    151    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Marketing  Service 
AGR    157    Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service 
AGR    160    Confidential  Assistant  to 

the  Associate  Administrator, 

Foreign  Agriculttu«l  Service 
AGR    161    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
AGR    164    Confidential  Assistant  to 

the  Assistant  Secretary  for  Science 

and  Education 
AGR    182    Confidential  Assistant  to 

the  Administrator,  Rural 

Electrification  Administration 
AGR    186    Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR    188    NoiSieast  Area  Director 

to  the  Deputy  Administrator,  State 

and  County  Operations, 

Agricult\u^  Stabilization  and 

Conservation  Service 
AGR    203    Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR    205    Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service 
AGR    218    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Administration 
AGR    222    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR    225    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation 
AGR    225    Confidential  Assistant  to 

the  Administrator,  Agricultiual 

Stabilization  and  Conservation 

Service 
AGR    232    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    236    Confidential  Assistant  to 

the  Administrator.  Animal  and 


Plant  Health  Inspection  Service 
AGR    238    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    244    Confidential  Assistant  to 

the  Chief,  Soil  Conservation  Service 
AGR    257    Executive  Assistant  to 

the  Assistant  Secretary  for  Food  and 

Consumer  Services 
AGR    258    Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultviral  Service 
AGR    263    Confidential  Assistant  to 

the  Assistant  Secretary  for  Natural 

Resources  and  Environment 
AGR    268    Special  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR    273    Staff  Assistant  to  the 

Administrator,  Foreign  Agricultiu^l 

Service 
AGR    284    Confidential  Assistant  to 

the  Administrator,  Food  Safety  and 

Inspection  Service 
AGR    285    Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Secretary 
AGR    287    Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service 
AGR    290    Confidential  Assistant  to 

the  Administrator,  Animal  and 

Plant  Health  Inspection  Service 
AGR    293    Confidential  Assistant  to 

the  Administrator,  Foreign 

Agricultural  Service 
AGR    294    Confidential  Assistant  to 

the  Administrator,  Animal  and 

Plant  Inspection  Service 
AGR    295    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    302    Staff  Assistant  to  the 

Administrator,  Agricultiu^l 

Stabilization  and  Conservation 

Service 
AGR    306    Staff  Assistant  to  the 

Director,  Office  of  Public  Affairs 
AGR    308    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR    312    Executive  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    314    Confidential  Assistant  to 

the  Director/Press  Secretary,  Office 

of  Public  Affairs 
AGR    316    StaffAssistanttothe 

Chief,  Soil  Conservation  Service 
AGR    327    StaffAssistanttothe 

Director,  Office  of  Public  Affairs 
AGR    328    Special  Assistant  to  the 

Director  of  Intergovernmental 

Affairs,  Office  of  Public  Affairs 
AGR    330    Confidential  Assistant  to 

the  Director,  Office  of  Public  Affairs 
AGR    332    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 
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Administration 
AGR    333    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insiirance  Corporation 
AGR    337    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    339    Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service 
AGR    341    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation 
AGR    343    Executive  Assistant  to 

the  Director,  Office  of  Public  Affairs 
AGR    345    Confidential  Assistant  to 

the  Director  of  Intergovernmental 

Affairs 
AGR    346    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    347    Confidential  Assistant  to 

the  Deputy  Director,  Office  of 

Public  Affairs 
AGR    349    Confidential  Assistant  to 

the  Deputy  Administrator,  Food 

and  Nutrition  Service 
AGR    352    Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service 
AGR    359    Executive  Speech  Writer 

to  the  Director,  Office  of  Public 

Affairs 
AGR    366    Confidential  Assistant  to 

the  Administrator,  Food  and 

Nutrition  Service 
AGR    368    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation 
AGR    369    Confidential  Assistant  to 

the  Administrator,  Rural 

Development  Administration 
AGR    370    Confidential  Assistant  to 

the  Acting  Administrator,  Rural 

Development  Administration 
AGR    371    Confidential  Assistant  to 

the  Administrator,  Rural 

Development  Administration 
AGR    373    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Congressional  Relations 
AGR    374    Confidential  Assistant  to 

the  Administrator,  Rural 

Development  Administration 
AGR    377    Confidential  Assistant  to 

the  Administrator,  Rural 

Development  Administration 
AGR    381    Staff  Assistant  to  the 

Under  Secretary  for  Small 

Commimity  and  Rural  Development 
AGR    384    Staff  Assistant  to  the 

Secretary  of  Agriculture 
AGR    385    Confidential  Assistant  to 

the  Deputy  Director,  Office  of  the 

Executive  Secretariat 
AGR    388    Staff  Assistant  to  the 

Chief,  Soil  Conservation  Service 
AGR    393    Confidential  Assistant  to 

the  Administrator,  Rural 


Development  Administration 
AGR    395    Confidential  Assistant  to 

the  Director,  Office  of  Advocacy 

and  Enterprise 
AGR    396    Staff  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Relations 
AGR    397    Confidential  Assistant  to 

the  Chief,  Soil  Conservation  Service 
AGR    399    Secretary  (Typing)  to  the 

Assistant  Secretary  for 

Administration 
AGR    400    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration 
AGR    401    Staff  Assistant  to  the 

Assistant  Secretary  for  Economics 
AGR    402    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    404    Confidential  Assistant  to 

the  Director  of  Personnel 
AGR    406    Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Secretary 
AGR    408    Private  Secretary  to  the 

Chief  Financial  Officer,  Office  of 

the  Assistant  Secretary  for 

Administration 
AGR    411    Clonfidential  Assistant  to 

the  Assistant  Secretary  for 

Administration 
AGR    412    Confidential  Assistant  to 

the  Administrator,  Food  Safety  and 

Inspection  Service 
AGR    413    Special  Assistant  to  the 

Chief  of  the  Soil  Conservation 

Service 
AGR    414    Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR    415    Confidential  Assistant  to 

the  Admini^ator,  Riu-al 

Electrification  Administration 
AGR    417    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Marketing  Service 
AGR    418    Staff  Assistant  to  the 

Chief,  Soil  Conservation  Service 
AGR    420    Confidential  Assistant  to 

the  Administrator,  Animal  and 

Plant  Inspection  Service 
AGR    421    Director,  Public  Liaison 

to  the  Director,  Office  of  Public 

Liaison 
AGR    422    Special  Assistant 

(Jackson,  MS)  to  the  Administrator, 

Farmers  Home  Administration 
AGR       425    Confidential  Assistant 

to  the  Administrator,  Farmers  Home 

Administration 
AGR    426    Deputy  Director,  Special 

Projects  to  the  Director,  Office  of 

Communications 
AGR    427    Special  Assistant  to  the 

Deputy  Assistant  Secretary 
AGR    428    Confidential  Assistant  to 

the  Administrator,  Rural  Business 

and  Cooperative  Development 
Service 


AGR    430    Deputy  Press  Secretary  to 
the  Director,  Office  of  Public  Affairs 

AGR    431    Confidential  Assistant  to 
the  Administrator,  Rural 
Electrification  Administration 

AGR    432    Confidential  Assistant  to 
the  Secretary  of  Agriculture 

213.3314    Department  of  Commerce 

COM    4    Confidential  Assistant  to 

the  Secretary 
COM    19    Private  Chauffem'  to  the 

Secretary 
COM    20    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Administration 
COM    48    Confidential  Assistant  to 

the  Under  Secretary  for  Travel  and 

Toiurism 
COM    70    Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  for 

Economic  Development,  Economic 

Development  Administration 
COM    74    Director,  Office  of  Public 

Affairs  to  the  Assistant  Secretary  for 

Economic  Development 
COM    152    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

and  Intergovernmental  Affairs 
COM    162    Special  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy,  International 

Trade  Administration 
COM    181    Special  Assistant  to  the 

Assistant  Secretary  for 

Commimications  and  Information 
COM    189    Special  Assistant  to  the 

Assistant  Secretary  for  National 

Communications  and  Information 

Administration 
COM    190    Director,  Office  of 

Congressional  Affairs,  to  the 

Assistant  Secretary,  National 

Telecommunications  and 

Information  Administration 
COM    191    Confidential  Assistant  to 

the  General  Coimsel 
COM    194    Special  Assistant  to  the 

Under  Secretary,  National  Oceanic 

and  Atmospheric  Administration 
COM    204    Special  Assistant  to  the 

Chief  Scientist,  National  Oceanic 

and  Atmospheric  Administration 
COM    217    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
COM    248    Confidential  Assistant  to 

the  Deputy  Secretary 
COM    258    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Import  Administration, 

International  Trade  Administration 
COM    259    Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM    262    Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  Interpational  Trade 

Administration 
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COM    268    Executive  Assistant  to 

the  Counsellor  and  Chief  of  Staff 
QOM    274    Confidential  Assistant  to 

the  Director,  Office  of  Business 

Liaison 
COM    275    Special  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM    278    Special  Assistant  to  the 

Assistant  Secretary  for  Export 

Administration 
COM    284    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs,  Office  of 

Legislative  and  Intergovernmental 

A^irs 
COM    288    Confidential  Assistant  to 

the  Director,  Office  of  Business 

Liaison 
COM    289    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    293    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 
COM    298    Special  Assistant  to  the 

Assistant  Secretary  for 

Commimications  and  Information, 

National  Telecommimications  and 

Information  Administration 
COM  299    Confidential  Assistant  to 

the  Chief  Economist,  Economics 

and  Statistics  Administration 
COM    303    Special  Assistant  to  the 

Chief  Financial  Officer  and 

Assistant  Secretary  for 

Administration 
COM    304    Special  Assistant  to  the 

Under  Secretary  for  Travel  and 

Toiuism,  U.S.  Travel  and  Tourism 

Administration 
COM    306    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    308    Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
COM    312    Special  Assistant  to  the 

Director  General  of  the  U.S.  and 

Foreign  Commercial  Service 
COM    314    Special  Assistant  to  the 

Director,  Office  of  the  White  House 

Liaison 
COM    320    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM    326    Confidential  Assistant  to 

the  Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign 

Commercial  Service 
COM    342    Confidential  Assistant  to 

the  Director  of  White  House  Liaison 
COM    344    Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Legislative  and  Intergovernmental 

Affairs 
COM    348    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 


COM    350    Deputy  Director,  Office 

of  Business  Liaison  to  the  Director, 

Office  of  Business  Liaison 
COM    358    Special  Assistant  to  the 

Assistsmt  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM    365    Special  Assistant  to  the 

Director,  Minority  Business 

Development  Agency 
COM    370    Chief,  Legislative  and 

Intergovernmental  Affairs  to  the 

Assistant  Director  for  External 

Affairs 
COM    371    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM    374    Congressional  Liaison 

Specialist  to  the  Congressional 

Affairs  Officer 
COM    385    Special  Assistant  to  the 

Director,  Bureau  of  Census 
COM    390    Confidential  Assistant  to 

the  Under  Secretary  for  Economic 

Affairs/Administrator,  Economics 

and  Statistics  Administration 
COM    397    Congressional  Affairs 

Officer  to  the  Assistant  Director  for 

Commerce 
COM    409    Confidential  Assistant  to 

the  Deputy  Chief  of  Staff 
COM    415    Congressional  Affairs 

Specialist  to  the  Chief 

Congressional  Affairs  Ehvision 
COM    416    Director,  Office  of 

Consiimer  Affairs  to  the  Secretary  of 

Commerce 
COM    418    Confidential  Assistant  to 

the  Under  Secretary  for  Economic 

Affaurs 
COM    420    Special  Assistant  to  the 

Director  General  of  the  United 

States  and  Foreign  Commercial 

Service,  International  Trade 

Administration 
COM    423    Director  of  Congressional 

Affairs  to  the  Assistant  Secretary 

and  Commissioner,  Patent  and 

Trademark  Office 
COM    424    Congressional  Liaison 

Specialist  to  the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM    427    Special  Assistant  to  the 

Deputy  Under  Secretary  for  Export 

Administration 
COM    432    Confidential  Assistant  to 

the  Assistant  to  the  Deputy 

Assistant  Secretary 
COM    439    Special  Assistant  to  the 

General  Coimsel 
COM    440    Special  Assistant  to  the 

Director,  Office  of  White  House 

Liaison 
COM    443    Director,  Office  of 

External  Affairs  to  the  Deputy 

Assistant  Secretary 
COM    448    Confidential  Assistant  to 

the  Assistant  Secretary  for 


International  Economic  PoUcy, 

International  Trade  Administration 
COM    452    Confidential  Assistant  to 

the  Chief  of  Staff 
COM    468    Confidential  Assistant  to 

the  Under  Secretary  for  Export 

Administration,  Bureau  of  Export 

Administration 
COM    469    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

White  House  Liaison 
COM    477    Director  of  Legislative 

and  Intergovernmental  Affairs  to 

the  Deputy  Under  Secretary  for 

Travel  and  Tourism 
COM    480    Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

Technology 
COM    485    Special  Assistant  to  the 

Chief  of  Staff 
COM    486    Speechwriter  to  the 

Director  of  Public  Affairs 
COM    488    Confidential  Assistant  to 

the  Deputy  Director,  Office  of 

PuWc  Affairs 
COM    490    Director  of  Scheduling  to 

the  Director.  Office  of  External 

Affairs 
COM    500    Special  Assistant  to  the 

Under  Secretary  for  Travel  and 

Tourism,  U.S.  Travel  and  Tourism 
COM    508    Special  Assistant  to  the 

Director,  Office  of  Space  Commerce 
COM    511    Confidential  Assistant  to 

the  Assistant  Secretary  for  Oceans 

and  Atmosphere,  National  Oceanic 

and  Atmospheric  Administration 
COM    519    Special  Assistant  to  the 

General  Counsel,  National  Oceanic 

and  Atmospheric  Administration 
COM    527    Executive  Assistant  to 

the  Secretary 
COM    528    Deputy  Director  of 

Scheduling  to  the  Director  of 

Scheduling,  Office  of  the  Secretary  ■ 
COM    530    Special  Assistant  to  the 

Under  Secretary  for  Technology, 

Technology  Administration 
COM    531    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Textiles,  Apparel  and  Consumer 

Goods,  International  Trade 

Administration 
COM    536    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

and  Intergovernmental  Affairs 
COM    538    Special  Assistant  and 

Chief  of  Protocol  to  the  Chief  of 

Staff 
COM    539    Special  Assistant  to  the 

Chief  of  Staff 
COM    545    Director,  Secretariat  Staff 

to  the  Deputy  Executive  Secretary 
COM    547    Confidential  Assistant  to 

the  Director  of  PubUc  Affairs,  U.S. 

Travel  and  Tourism  Administration 
COM    551    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 
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Affairs 
COM    554    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Program  Operation 
COM    556    Confidential  Assistant  to 

the  Assistant  to  the  Deputy 

Secretary 
COM    557    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    560    Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  PoUcy  and 

Strategic  Planning 
COM    561    Confidential  Assistant  to 

the  Assistant  Secretary  and 

Commissioner,  Patent  and 

Trademark  Office 
COM    562    Special  Assistant  to  the 

Deputy  Executive  Secretary 
COM    564    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM    566    Congressional  Liaison 

Speciahst  to  the  Chief,  Legislative 

and  Intergovernmental  Affairs 

Division,  Minority  Business 

Development  Agency 
COM    570    Special  Assistant  to  the 

Coiinsellor  to  the  Secretary 
COM    571    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Service  Industries  and  Finance 
COM    573    Special  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign 

Commercial  Service 
COM    574    Confidential  Assistant  to 

the  Director,  Office  of  Business     ~ 

Liaison 
COM    579    Director  of  Legislative, 

Intergovenmiental  and  Public 

Affairs  to  the  Under  Secretary, 

Bureau  of  Export  Administration 
COM    580    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Economic  Development,  Economic 

Development  Administration 
COM    585    Chief,  Intergovernmental 

Affairs  to  the  Director,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs 
COM    586    Confidential  Assistant  to 

the  Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and 

Strategic  Planning 
COM    588    Congressional  Affairs 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM    589    Special  Assistant  to  the 

Director,  Office  of  Public  and 

Constituent  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM    592    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 


Technology  and  Aerospace 
Industries.  International  Trade 
Administration 

COM  593  Special  Assistant  to  the 
Director,  Executive  Secretariat 

COM    594    Deputy  Director  of 
Advance  to  the  Deputy  Director  of 
External  Affairs 

COM    595    Confidential  Assistant  to 
the  Director,  Office  of  Space 
Commerce 

COM  598  Special  Assistant  to  the 
Deputy  General  Coimsel 

COM    599    Confidential  Assistant  to 
the  Director,  Office  of  Ocean  and 
Coastal  Resource  Management, 
National  Oceanic  and  Atmospheric 
Administration 

COM    601    Director,  Office  of  PubUc 
Affairs  to  the  Under  Secretary  for 
Oceans  and  Atmosphere,  National 
Oceanic  and  Atmospheric 
Administration 

COM    605    Special  Assistant  to  the 
Director  International  Technology, 
Policy  and  Programs,  Technology 
Administration 

COM    606    Speechwriter  to  the 
Director,  Office  of  Public  Affairs 

COM    607    Intergovernmental 
Affairs  Specialist  to  the  Chief 
Intergovernmental  Affairs,  Office  of 
Sustainable  Development  and 
Intergovernmental  Affairs  (NOAA) 

COM    608    Confidential  Assistant  to 
the  Director,  Office  of  Public 
Affairs,  International  Trade 
Administration 

COM    609    Confidential  Assistant  to 
the  Assistant  to  the  Secretary  and 
Director,  Office  of  Policy  and 
Strategic  Planning 

COM  610  Special  Assistant  to  the 
Deputy  Under  Secretary  for  PoUcy 
Development,  International  Trade 
Administration 

COM  611  Special  Assistant  to  the 
Deputy  Under  Secretary  for  Policy 
Development,  International  Trade 
Administration 

COM    612    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Service  Industries  and  Finance, 
International  Trade  Administration 

COM    616    Confidential  Assistant  to 
the  Assistant  Secretary  for  Export 
Administration,  Bureau  of  Export 
Administration 

COM    617    Director,  Office  of 
Energy,  Infrastructiire  and 
Machinery  to  the  Deputy  Assistant 
Secretary  for  Basic  Industries 

COM  618  Confidential  Assistant  to 
the  Director,  Secretariat  Staff,  Office 
of  the  Executive  Secretariat 

COM  620  Confidential  Assistant  to 
the  Director,  Office  of  Public  Affairs 

COM  621  Special  Assistant  to  the 
Assistant  Secretary  for  Economic 


Development 
COM    622    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Program  Support,  Economic 

Development  Administration 
COM    623    Confidential  Assistant  to 

the  Deputy  Under  Secretary  for 

Pohcy  Development 
COM    624    Special  Assistant  to  the 

Assistant  Secretary  for  Economic 

Development 
COM    625    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  PoUcy 
COM    627    Special  Assistant  for 

Public  Affairs  to  the  Under 

Secretary  for  Travel  and  Tourism 
COM    629    Deputy  Director  to  the 

Office  of  Public,  Congressional  and 

Intergovernmental  Affairs 
COM    630    Assistant  Director  for 

Operations  to  the  Director  for 

Strategic  Planning 
COM    631    Special  Advisor  to  the 

Director,  Oceanic  and  Atmospheric 

Administrator 
COM    632    Deputy  Assistant 

Secretary  for  Intergovernmental 

Affairs  to  the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    633    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

International  Economic 

Development 
COM    634    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Administration 
COM    635    Special  Assistant  to  the 

Assistant  Secretary  and  Director 

General  of  the  U.S.  and  Foreign 

Commercial  Service 
COM    636    Director,  Office  of  Export 

Promotion  Coordination  to  the 

Deputy  Assistant  Secretary  for 

Trade  Development 
COM    637    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Domestic  Operations 
COM    638    Confidential  Assistant  to 

the  Director,  Office  of  Policy 

Coordination  and  Management 
COM    640    Confidential  Assistant  to 

the  Director,  Office  of  Public, 

Congressional  and 

Intergovernmental  Affairs, 

International  Trade  Administration 
COM    641    Special  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM    642    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM    643    Confidential  Assistant  to 

the  Assistant  Secretary  and 

Commissioner  of  Patents  and 

Trademarks 
COM    644    Special  Assistant  to  the 

Director,  Office  of  Sustainable 

Development  and 
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Intergovemmenttil  Affairs 
COM    645    Special  Assistant  to  the 

Director,  Legislative, 

Intergovernmental  and  Public 

Affairs 
COM    646    Confidential  Assistant  to 

the  Press  Secretary 
COM    647    Deputy  Press  Secretary 

to  the  Press  Secretary 
COM    648    Press  Secretary  to  the 

Secretary  of  Commerce 
COM    649    Confidential  Assistant  to 

the  Press  Secretary 
COM    650    Confidential  Assistant  to 

the  Press  Secretary 
COM    652    Confidential  Assistant  to 

the  Deputy  Director,  Office  of 

PubUc  Affairs 
COM    653    Deputy  Director  to  the 

Director,  Office  of  Public  Affairs 
COM    654    Confidential  Assistant  to 

the  Coimselor  to  the  Department  of 

Commerce 

213.3315    Department  of  Labor 

LAB    3    Special  Assistant  to  the 

Deputy  Secretary  of  Labor 
LAB    17    Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Ai^irs 
LAB    25    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    35    Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB    41    Special  Assistant  to  the 

Assistant  Secretary  for  the  Office  of 

Congressional  and 

Intergovernmental  Affairs 
LAB    43    Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 
LAB    44    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    55    Legislative  Assistant  to  the 

Assistant  Secretary  for  ^ 

Congressional  and 

Intergovernmental  Affairs 
LAB    66    Executive  Assistant  to  the 

Deputy  Assistant  Secretary,  Office 

of  Federal  Contracts  Compliance 

Programs,  Employment  Standards 

Administration 
LAB    76    Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB    87    Staff  Assistant  to  the 

Assistant  Secretary  for  Employment 

Standards,  Employment  Standards 

Administration 
LAB    89    Special  Assistant  to  the 

Assistant  Secretary  for  the 

American  Workplace 
LAB    92    Special  Assistant  to  the 

Counselor  to  the  Secretary 
AB    93    Special  Assistant  to  the 


Secretary 
LAB    96    Chief  of  Staff  to  the 

Assistant  Secretary  for  Labor 
LAB    101    Special  Assistant  to  the 

Administrator  Wage  and  Hour 

Division,  Employment  Standards 

Administration 
LAB    103    Secretary's 

Representative,  Boston,  MA,  to  the 

Director,  Office  of 

Intergovernmental  Affairs 
LAB    104    Secretary's 

Representative  to  the  Associate 

Director,  Intergovernmental  Affairs 
LAB    105    Secretary's 

Representative,  Philadelphia,  PA,  to 

the  Associate  Director,  Office  of 

Congressional  and 

Intergovernmental  Affairs 
LAB    106    Secretary's 

Representative,  Atlanta,  GA,  to  the 

Director,  Office  of 

Intergovernmental  Affairs 
LAB    107    Secretary's 

Representative  to  the  Associate 

Director,  Congressional  and 

Intergovernmental  Affairs 
LAB    108    Secretary's 

Representative  to  the  Associate 

Director,  Office  of 

Intergovernmental  Affairs 
LAB    109    Secretary's 

Representative  to  the  Associate 

Director 
LAB    111    Secretary's 

Representative  {San  Francisco,  CA) 

to  the  Director,  Office  of 

Intergovernmental  Affairs 
LAB    112    Secretary's 

Representative,  Seattle,  WA,  to  the 

Director,  Office  of 

Intergovernmental  Affairs 
LAB    123    Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB    130    Special  Assistant  to  the 

Executive  Secretary 
LAB    132    Associate  Director  for 

Congressional  Affairs  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    133    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB    138    Chief  Technical  Advisor 

to  the  Assistant  Secretary  for  Mine 

Safety  and  Health 
LAB    145    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Affairs 
LAB     147    Attorney- Ad  visor  (Labor) 

to  the  Solicitor  of  Labor 
LAB    151    Chief  of  Staff  to  the 

Director,  Women's  Bureau 
LAB    152    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB     154    Associate  Director  for 

Congressional  Affairs  to  the 


Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    159    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Affairs,  Bureau  of 

International  Labor  Affairs 
LAB    160    Director  of  Scheduling 

and  Advance  to  the  Chief  of  Staff 
LAB     163     Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 

Administration 
LAB    164    Director  of 

Communications  and  Public 

Information  to  the  Assistant 

Secretary  for  Employment  and 

Training 
LAB    171    Confidential  Assistant  to 

the  Secretary  of  Labor 
LAB    171    Special  Assistant  to  the 

Secretary  of  Labor 
LAB    172    Special  Assistant  to  the 

Deputy  Secretary  of  Labor 
LAB    175    Special  Assistant  to  the 

Deputy  Secretary 
LAB    177    Staff  Assistant  to  the 

Chief  of  Staff 
LAB     179    Special  Assistant  to  the 

Assistant  Secretary,  Employment 

Standards  Administration 
LAB    180    Associate  Director  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    182    Special  Assistant  to  the 

Assistant  Secretary  for  the 

American  Workplace 
LAB     186    Public  Affairs  Specialist 

to  the  Director,  Women's  Bureau 
LAB    189    Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 

Administration 
LAB    190    Special  Assistant  to  the 

Assistant  Secretary  to  the  Assistant 

Secretary  for  Policy 
LAB    196    Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB    204    Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB    205    Special  Assistant  to  the 

Assistant  Secretary  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
LAB    208    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     210    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Program  Economics  and  Research 

and  Technical  Support 
LAB    211    Special  Assistant  to  the 

Executive  Secretary 
LAB     215     Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
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LAB    217    Associate  Director  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    219    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office 

of  Congressional  and 

Intergovernmental  Affairs 
LAB    225    Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB    228    Deputy  Assistant 

Secretary  to  the  Assistant  Secretary 

for  Occupational  Safety  and  Health, 

Occupational  Safety  and  Health 

Administration 
LAB    229    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    230    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    231     Staff  Assistant  to  the 

Chief  of  Staff 
LAB    234    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    235    Associate  Director  for 

Congressional  Affairs  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    237    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    239    Special  Assistant  to  the 

Chief  of  Staff 
LAB    240    Deputy  Secretary's 

Representative  to  the  Secretary's 

Representative,  Boston,  MA 
LAB    241    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    243    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Affairs 
LAB    248    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    252    Project  Director  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    253    Staff  Assistant  to  the 

Chief  of  Staff 
LAB    254    Intergovernmental  Officer 

to  the  Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    255    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    259    Special  Assistant  to  the 

Assistant  Secretary  for  PoUcy 
LAB    260    Special  Assistant  to  the 

Chief  of  Staff 


LAB    263    Special  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division 
LAB    266    Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Labor  Affairs 
LAB    269    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Affairs 
LAB    272    Special  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB    273    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration  and  Management 
LAB    274    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB    275    Special  Assistant  for 

Reinvention  to  the  Assistant 

Secretary  for  Occupational  Safety 

and  Health  Administration 

213.3316    Department  of  Health  and 
Human  Services 

HHS    14    Special  Assistant  to  the 

Executive  Secretary 
HHS    17    Director,  Office  of 

Scheduling  to  the  Chief  of  Staff, 

Office  of  the  Secretary 
HHS    31    Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS    127    Special  Assistant  to  the 

Director,  Office  for  Civil  Rights 
HHS    273    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS    276    Special  Assistant  for 

Liaison  to  the  Associate 

Commissioner  for  Legislative 

Affairs 
HHS    293    Special  Assistant  to  the 

Commissioner,  Administration  for 

Children,  Youth  and  Families 
HHS    315    Special  Assistant  to  the 

Director  of  Intergovernmental 

Affairs 
HHS    320    Special  Assistant  to  the 

Assistant  Secretary  for  Planning 

and  Evaluation 
HHS    340    Executive  Assistant  to 

the  Assistant  Secretary  for 

Legislation 
HHS    344    Congressional  Liaison 

SpeciaUst  to  the  Deputy  Assistant 

for  Legislation  (Congressional 

Liaison) 
HHS    359    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Congressional  Liaison 
HHS    361    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS    373    Confidential  Assistant  to 

the  Executive  Secretary 
HHS    374    Confidential  Assistant  to 

the  Executive  Secretary 


HHS    392    ConfidenUal  Assistant  to 

the  Assistant  Secretary  for  Planning 

and  Evaluation 
HHS    395     Special  Assistant  to  the 

Director,  Office  of  Commimity 

Services,  Administration  for 

Children  and  Families. 
HHS    399    Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families  to  the  Assistant  Secretary 

for  Children  and  Families 
HHS    427    Executive  Director, 

President's  Committee  on  Mental 

Retardation  to  the  Assistant 

Secretary  for  the  Administration  for 

Children  and  Families 
HHS    451     Confidential  Staff 

Assistant  to  the  Director,  Office  of 

Community  Services, 

Administration  for  Children  and 

Families 
HHS    457     Special  Assistant  .to  the 

Deputy  Secretary 
HHS    475     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Policy  and  External  Affairs, 

Administration  for  Children  and 

Families 
HHS    489    Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS    510    Deputy  Director,  Office  of 

Public  Liaison  to  the  Director, 

Office  of  PubUc  Liaison,  Health 

Care  Financing  Administration 
HHS    513    Confidential  Assistant  to 

the  Administrator  to  the 

Administrator,  Health  Care 

Financing  Administration 
HHS    522    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

Administration  for  Children  and 

Families 
HHS    526    Confidential  Staff 

Assistant  to  the  Administrator, 

Health  Care  Financing 

Administration 
HHS    529    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS    539    Special  Assistant  to  the 

General  Coimsel 
HHS    545    Special  Assistant  to  the 

Associate  Commissioner  for  Public 

Affairs. 
HHS    549    Speechwriter  to  the 

Director  of  Speechwriting 
HHS    553    Director  of 

Communications  to  the  Deputy 

Assistant  Secretary  for  Public 

Affairs  (Policy  and  Strategy) 
HHS    556    Director  of  Speechwriting 

to  the  Deputy  Assistant  Secretary 

for  Public  Affairs  (Media) 
HHS    585    Speechwriter  to  the 

Director  of  Speechwriting 
HHS    588    Director,  Division  of 

Intergovernmental  Affairs  to  the 

Director,  Office  of  Public  Affairs 


Federal  Register  /  Vol.  60,  No.  168  /  Wednesday,  August  30,  1995  /  Notices 


45245 


HHS    589    Speechwriter  to  the 

Director  of  Speechvmting 
HHS    590    Confidential  Assistant 

(Advance)  to  the  Director  of 

Scheduling  and  Advance 
HHS    594    Confidential  Assistant 
I    (Advance)  to  the  Director,  Office  of 
'    Scheduling 

HHS    606    Special  Assistant  for 
I    PoUcy  to  the  Deputy  Commissioner 
I    for  Policy 

HHS    609    Special  Initiatives 
I    Coordinator  to  the  Assistant 
I    Secretary  for  Public  Affairs 
HHS    610    Executive  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Aging  (Operations) 
HHS    611    Confidential  Assistant  to 

the  Assistant  Secretary  to  the 
I    Assistant  Secretary  for  Planning 
1    and  Evaluation 
HHS    613    Executive  Assistant  to 

the  Assistant  Secretary  for  Plaiuiing 
I    and  Evaluation 
HHS    614    Confidential  Assistant  to 

the  Assistant  Secretary  for  Aging 
HHS    615    Special  Assistant  to  the 

Director  of  Communications 
HHS    617    Confidential  Assistant  to 

the  Special  Assistant  to  the 

Secretary  of  Health  and  Himian 

Services 
HHS    618    Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Planning  and 

Evaluation 
HHS    620    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Planning  and  Evaluation,  Office  of 

Family,  Commvmity  and  Long-Term 

Care  Policy 
HHS    622    Special  Assistant  to  the 

Director,  Office  of  Public  Liaison, 

Health  Care  Financing 

Administration 
HHS    623    Executive  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Health,  Public  Health  Service 
HHS    625    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Public  Affairs  (Policy  and  Strategy) 
HHS    628    Special  Assistant  to  the 

Administrator,  Substance  Abuse 

and  Mental  Health  Services 

Administration 
HHS    630    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Health  (Communications) 
HHS    631    Special  Assistant  to  the 

Assistant  Secretary,  Administration 

for  Children  and  Families 
HHS    632    Special  Outreach 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  Public  ASsiis  (Policy 

and  Strategy) 
HHS    633    Special  Assistant  to  the 

Director,  Office  of  Community 

Services,  Administration  for 

Children  and  Families 


HHS    634    Special  Assistant  to  the 

Deputy  Director,  Office  of  Child 

Support  Enforcement 
HHS    636    Senior  Advisor  to  the 

Director,  Indian  Health  Service 
HHS    637    Special  Assistant  for 

Legislative  Affoirs  to  the  Director, 

U.S.  Office  of  Consumer  Affairs 
HHS    638    Special  Assistant  to  the 

Counselor  to  the  Secretary 
HHS    639    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Policy  and  External  Ai&irs 
HHS    641    Executive  Assistant  for 

Legislative  Affairs  to  the  Assistant 

Secretary  for  Health 

213.3317    Department  of  Education 

EDU    3    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU    4    Deputy  Secretary's  Regional 

Representative,  Region  IV  (Atlanta, 

GA)  to  the  Secretary's  Regional 

Representative,  Region  IV,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU    7    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    8    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU    11    Confidential  Assistant  to 

the  Director,  Scheduling  and 

Briefing  Staff 
EDU    12    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    13    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU    16    Special  Assistant  to  the 

Director,  Community  Reform 

Initiatives  Services 
EDU    17    Confidential  Assistant  to 

the  Deputy  Secretary 
EDU    19    Special  Assistant  to  the 

Secretary  of  Education 
EDU    20    Steward  to  the  Chief  of 

Staff 
EDU    24    Confidential  Assistant  to 

the  Director,  Office  of 

Intergovernmental  and  Constituent 

Affairs 
EDU    25    Confidential  Assistant  to 

the  Director,  Scheduling  and 

Briefing  Staff 
EDU    26    Confidential  Assistant  to 

the  Director,  Intergovernmental  and 

Constituent  Services 
EDU    27    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Civil  Rights 
EDU    29    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    30    Director,  Scheduling  and 

Briefing  Staff  to  the  Chief  of  Staff, 


Office  of  the  Secretary 
EDU    31    Special  Assistant  to  the 

Secretary  of  Education 
EDU    33    Special  Assistant  to  the 

Chief  of  Staff 
EDU    34    Special  Assistant  to  the 

Commissioner,  Rehabilitation 

Service  Administration 
EDU    35    Special  Assistant  to  the 

Director.  Policy  Development  Staff 
EDU    36    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education 
EDU    42    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU    43    Confidential  Assistant  to 

the  Director,  Office  of  Bilingual 

Education  and  Minority  Languages 

Affairs 
EDU    44    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement 
EDU    47    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    49    Confidential  Assistant  to 

the  Director,  Scheduling  and 

Briefing  Staff 
EDU    50    Special  Assistant  to  the 

Director,  Office  of  Pubhc  Affairs 
EDU    53    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Policy 

and  Planning 
EDU    55    Special  Assistant  (Special 

Advisor,  HBCU)  to  the  Director, 

Historically  Black  Colleges  and 

Universities  Staff 
EDU    56    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education 
EDU    57    Special  Assistant  to  the 

Director,  Office  of  Bilingual 

Education  and  Minority  Languages 

Affairs 
EDU    62    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education 
EDU    66    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Special  Education  and 

Rehabihtative  Services 
EDU    67    Special  Assistant  to  the 

Secretary  of  Education 
EDU    69    Confidential  Assistant  to 

the  Director,  Office  of  Public  Affairs 
EDU    71    Executive  Assistant  to  the 

Deputy  Secretary  of  Education 
EDU    73    Confidential  Assistant  to 

the  Senior  Advisor  on  Education 

Reform 
EDU    74    Chief  of  Staff  to  the 

Deputy  Secretary 
EDU    76    Special  Assistant  to  the 

Chief  of  Staff 
EDU    78    Special  Assistant  to  the 
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Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education 
EDU    79    Confidential  Assistant  to 

the  Director,  Office  of  Public  Affairs 
EDU    81    Special  Assistant  to  the 

Secretary  of  Education 
EDU    82    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    84    Confidential  Assistant  to 

the  Director,  Corporate  Liaison 

Staff,  Office  of  the  Deputy  Secretary 
EDU    84    Special  Assistant  to  the 

Chief  of  Staff 
EDU    85    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office 

of  Student  Financial  Assistance 

Programs 
EDU    91    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU    94    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU    95    Special  Assistant  to  the 

Assistant  Secretary,  Office  for  Civil 

Rights 
EDU    97    Special  Assistant  to  the 

Under  Secretary  of  Education 
EDU    98    Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitation 

Services 
EDU    99    Executive  Assistant  for 

Policy  and  Operations  to  the 

Assistant  Secretary,  Office  of  Qvil 

Rights 
EDU    101    Deputy  Secretary's 

Regional  Representative  to  the 

Secretary's  Regional  Representative, 

Region  I,  Boston,  MA 
EDU    103    Secretary's  Regional 

Representative,  Region  VID-Denver, 

CO,  to  the  Assistant  Secretary  for 

Lstergovemmental  and  Interagency 

Affairs 
EDU    105    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU    106    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Human  Resources  Division 
EDU    107    Secretary's  Regional 

Representative,  Region  V,  Chicago, 

IL,  to  the  Director,  State,  Local  and 

Regional  Services  Staff,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU    108    Special  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
EDU    109    Secretary's  Regional 

Representative,  Region  VII,  Kansas 

City,  MO,  to  the  Director,  of  the 

State,  Local  and  Regional  Services 

Staff,  Office  of  Intergovernmental 

and  Interagency  Affairs 
EDU'   110    Secretary's  Regional 

Representative-Region  II-New  York, 


NY,  to  the  Director  of  State,  Local 

and  Regional  Services  Staff 
EDU    111    Director,  White  House 

Initiatives  on  Hispanic  Education  to 

the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU    112    Special  Assistant  to  the 

Chief  of  Staff 
EDU    113    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement 
EDU    114    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary 

Education 
EDU    115    Special  Assistant  to  the 

Senior  Advisor  on  Education 
EDU    117    Director,  Historically 

Black  Colleges  to  the  Assistant 

Secretary,  Office  of  Postsecondary 

Education 
EDU    118    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement 
EDU    119    Secretary's  Regional 

Representative  to  the  Assistant 

Secretary  for  Intergovernmental  and 

Interagency  Affairs 
EDU    120    Director,  Congressional 

Affairs  Staff  to  the  Assistant 

Secretary  for  Legislation  and 

Congressional  AJFfairs 
EDU    121    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU    122    Deputy  Secretary's 

Regional  Representative,  Region  VI, 

E)allas,  Texas,  to  the  Secretary's 

Regional  Representative 
EDU    123     Secretary's  Regional 

Representatives  Regional  VI-Dallas, 

TX,  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU    124    Liaison  for  Community 

and  Jimior  Colleges  to  the  Assistant 

Secretary,  Office  of  Vocational  and 

Adult  Education 
EDU    125    Deputy  Director,  Office  of 

Bilingual  Education  and  Minority 

Languages  Affairs  to  the  Director 
EDU    127    Secretary's  Regional 

Representative  Region  1-Boston, 

MA,  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU    129    Special  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Education 
EDU    130    Confidential  Assistant  to 

the  Director,  Executive  Secretariat 
EDU    131  *  Secretary's  Regional 

Representative,  Region  IX,  San 

Francisco,  CA,  to  the  Director, 

State,  Local  and  Regional  Services 

Staff,  Office  of  Intergovernmental 


and  Interagency  Affairs 
EDU    132    Confidential  Assistant  to 

the  Special  Advisor  on  Education 

Technology 
EDU    134    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Legislative  and  Congressional 

Affairs 
EDU    137    Special  Assistant  to  the 

Under  Secretary 
EDU    138    Special  Assistant  to  the 

Under  Secretary 
EDU    139    Confidential  Assistant  to 

the  General  Coimsel 
EDU    141    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU    144    Director, 

Intradepartmental  Services  to  the 

Director,  Federal  Interagency  and 

Internal  Services 
EDU    145    Special  Assistant  to  the 

Under  Secretary 
EDU    156    Special  Assistant  to  the 

Director,  Historically  Black  Colleges 

and  Universities 
EDU    157    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    159    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary, 

Student  Financial  Assistance 

Programs,  Office  of  Postsecondary 

Education 
EDU    161     Confidential  Assistant  to 

the  Counselor  to  the  Secretary 
EDU    164    Special  Assistant  to  the 

Chief  of  Staff 
EDU    169    Special  Assistant  to  the 

Director,  Commimity  Development 

Field  Services  Staff,  Community 

Reform  Initiatives  Services 
EDU    174    Confidential  Assistant  to 

the  Chief  of  Staff,  Office  of  the 

Deputy  Secretary 
EDU    175    Confidential  Assistant  to 

the  Special  Assistant,  Office  of  the 

Secretary 
EDU    177    Special  Assistant  to  the 

Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU    178    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    184    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Legislation  and  Congressional 

Affairs 
EDU    202    Confidential  Assistant  to 

the  Director,  Community  Reform 

Initiatives  Services 
EDU    224    Confidential  Assistant  to 

the  Director,  Community  Reform 

Initiatives  Services 
EDU    226    Confidential  Assistant  to 

the  Special  Advisor  to  the  Secretary 
EDU    227    Confidential  Assistant  to 

the  Chief  of  Staff,  Office  of  the 

Secretary 
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EDU    273    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Postsecondary  Education 

EDU    340    Deputy  Secretary's 

I  Regional  Representative,  Region  n, 
New  York,  NY,  to  the  Secretary's 
Regional  Representative 

EDU    347    Secretary's  Regional 
Representative,  Region  X,  Seattle, 
WA,  to  the  Director  of  the  State, 

I I  Local  and  Regional  Services  Staff, 
1 1   Office  of  Intergovernmental  and 

Interagency  Affairs 

EDU  356  Deputy  Director,  Office  of 
Public  Affairs  to  the  Director,  Office 
of  Public  Afftdrs 

EDU    404    Secretary's  Regional 
Representative,  Region  IV,  Atlanta, 
GA,  to  the  Director,  State,  Local  and 
Regional  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU    427    Confidential  Assistant  to 

the  Assistant  Secretary  for 
I     Legislation  and  Congressioned 
Affairs 

EDU    428    Confidential  Assistant  to 
the  Chief  of  Staff 

EDU    432    Special  Assistant  to  the 
Director,  Community  Development 
Field  Services  Staff,  Community 
Reform  Initiatives  Services 

EDU    433    Confidential  Assistant  to 

Lthe  Director,  Constituent  Relations 
Staff 
)U    434    Confidential  Assistant  to 
the  Director,  Community 
Development  Field  Services  Staff 
EDU    436    Special  Assistant  to  the 
Director,  Policy  Development  Staff 
EDU    437    Special  Assistant  to  the 

Deputy  Secretary 
EDU    438    Confidential  Assistant  to 
the  Assistant  Secretary,  Office  for 
Qvil  Rights 
EDU    439    Special  Assistant  to  the 
Deputy  Chief  of  Staff 


213.3318 
Agency 


Environmental  Protection 


EPA    155    Congressional  Liaison 

Specialist  to  the  Associate 

Administrator 
EPA    160    Director,  Congressional 

Liaison  Division  to  the  Associate 
I    Administrator  for  Congressional 
I    and  Legislative  Affairs 
EPA    163    Communications 

Specialist  to  the  Associate 

Administrator  for  Communications, 

Education  and  Public  Affairs 
EPA    167    Director,  PubUc  Liaison 

Division  to  the  Associate 
I    Administrator  for  Communications, 
I    Education  and  Public  Affairs 
EPA    168    Program  Advisor  to  the 

Assistant  Administrator,  Office  of 

Air  and  Radiation 
EPA    170    Staff  Assistant 


(Management)  to  the  Assistant 

Administrator  for  Office  of  Pohcy, 

Planning  and  Evaluation 
EPA    171    Congressional  Liaison 

Specialist  to  the  Director, 

Congressional  Liaison  Division 
EPA    172    Special  Assistant  to  the 

Assistant  Administrator,  Office  of 

Sohd  Waste  and  Emergency 

Response 
EPA    175    Director,  Office  of  the 

Executive  Secretariat  to  the  Chief  of 

Staff,  Office  of  the  Administrator 
EPA     176    Staff  Assistant  to  the 

Deputy  Associate  Administrator, 

Office  of  Communications 
EPA    177    Senior  Policy  Advisor  to 

the  Assistant  Administrator,  Office 

of  Air  and  Radiation 
EPA    178    PoUcy  Advisor  to  the 

Assistant  Administrator,  Office  of 

Air  and  Radiation 
EPA    179    Advanced  Program 

Advisor  to  the  Assistant 

Administrator  for  Enforcement 
EPA    180    Special  Assistant  to  the 

Associate  Administrator  for 

Regional  Operations  and  State/ 

Local  Relations 
EPA    182    Legal  Advisor  to  the 

Assistant  Administrator  for 

Prevention,  Pesticides  and  Toxic 

Substances 
EPA    183    Confidential  Assistant  to 

the  Chief  of  Staff 
EPA    184    Chief,  Policy  Counsel  to 

the  Assistant  Administrator,  Office 

of  Water 
EPA    185    Special  Assistant  to  the 

Associate  Administrator  for 

Regional  Operations  and  State/ 

Local  Relations 
EPA    187    Counsel  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA    188    Legislative  Coordinator  to 

the  Assistant  Administrator,  Office 

of  Solid  Waste  and  Emergency 

Response 
EPA    189    Director,  Policy 

Development  to  the  Assistant 

Administrator  for  Water 
EPA    190    Special  Assistant  to  the 

General  Counsel 
EPA    191    Special  Assistant  to  the 

Regional  Administrator,  Region  HI, 

Philadelphia,  PA 
EPA    192    Director.  State/Local 

Relations  Division  to  the  Associate 

Administrator,  for  Regional 

Operations  and  State/Local 

Relations 
EPA    193    Executive  Assistant  to  the 

Assistant  Administrator  for 

Prevention,  Pesticides  and  Toxic 

Substances 
EPA    194    Special  Assistant  to  the 

Associate  Administrator  for 

Commimications,  Education,  and 

Public  Affairs 


EPA    196    Coimsel  to  the  Assistant 

Administrator 
EPA    197    Confidential  Assistant  to 

the  Chief  of  Staff 

213.3319    Administrative  Conference  of 
the  United  States 

ACUS    6    Special  Assistant  to  the 
Chairman,  Administrative 
Conference  of  the  United  States 

213.3321  Overseas  Private  Investment 
Corporation 

OPIC    14    Special  Assistant  to  the 
Senior  Vice  President  for  PoUcy  and 
Investment  Development 

213.3322  Interstate  Commerce 
Commission 

ICC    1    Confidential  Assistant  to  the 

Commissioner 
ICC    6    Confidential  Assistant  to  the 

Commissioner 
ICC    8    Confidential  Assistant  to  the 

Chairman 
ICC    67    Special  Assistant  to  the 

Director,  Office  of  Congressional 

and  Legislative  Affairs 
ICC    69    Congressional  Affairs 

Advisor  to  the  Chairman 
ICC    72    Staff  Advisor  (Management) 

to  the  Commissioner 
ICC    74    Executive  Assistant  to  the 

Commissioner 
ICC    75    Congressional  Affairs 

Assistant  to  the  Congressional 

Affairs  Advisor 

213.3323  Federal  Communications 
Commission 

FCC    21    Special  Assistant  to  the 

Chief,  Common  Carrier  Bureau 
FCC    23    Special  Assistant  to  the 

Director,  Office  of  Legislative 

Affairs 
FCC    24    Research  Assistant  to  the 

Director,  Office  of  Public  Affairs 
FCC    25    Special  Assistant  to  the 

Deputy  CMef,  Cable  Services 

Bureau 
FCC    26    Special  Assistant  (Public 

Affairs)  to  the  Chief,  Cable  Services 

Bureau 

213.3325     United  States  Tax  Court 

TCOUS    40    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    41    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    42    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS  '43    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    44    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    45    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    46    Secretary  and 

Confidential  Assistant  to  a  Judge 
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TCOUS    47    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    48    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    49    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    50    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    51    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    52    Secretary  to  a  Judge 
TCOUS    53    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    54    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    55    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    56    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    57    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    58    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    59    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    60    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS    61    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    62    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    63    Secretary  and 

Confidential  Assistant  to  a  Judge. 
TCOUS    64    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    65    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS  66  Trial  Clerk  to  a  Judge 
TCOUS  67  Trial  Clerk  to  a  Judge 
TCOUS  68  Trial  Clerk  to  a  Judge 
TCOUS  69  Trial  Clerk  to  a  Judge 
TCOUS  70  Trial  Clerk  to  a  Judge 
TCOUS  71  Trial  Clerk  to  a  Judge 
TCOUS  72  Trial  Clerk  to  a  Judge 
TCOUS  74  Trial  Clerk  to  a  Judge 
TCOUS  75  Trial  Clerk  to  a  Judge 
TCOUS  n  Trial  Clerk  to  a  Judge 
TCOUS  78  Trial  Clerk  to  a  Judge 
TCOUS  79  Trial  Clerk  to  a  Judge 
TCOUS    81    Secretary  (ConfidenUal 

Assisteuit]  to  a  Judge 

213.3327    Department  of  Veterans 
Affairs 

VA    72    Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Affairs 
VA    73    Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA    74    Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA    76    Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Affairs 
VA    77    Special  Assistant  to  the 

Director.  National  Cemetery  System 
VA    78    Special  Assistant  to  the 

Assistant  Secretary  for  Fintince  and 

Information  Resources  Management 


VA    79    Special  Assistant  to  the 
Assistant  Secretary  for  Human 
Resoiirces  and  Administration 

VA    80    Special  Assistant  to  the 
Deputy  Secretary  of  Veterans 
Affairs 

VA    81    Special  Assistant  to  the 
Assistant  Secretary  for  PubUc  and 
Intergovernmental  Affairs 

VA    82    Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs 

VA    83    Special  Assistant  to  the 
Assistant  Secretary  for  Policy  and 
Planning 

VA    84    Special  Assistant  to  the 
Assistant  Secretary  for 
Congressional  Affairs 

VA    85    Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs 

VA    86    Executive  Assistant  to  the 
Secretary  of  Veterans  Affiairs 

213.3328    United  States  Information 
Agency 

USIA    12    Special  Assistant  to  the 
Director,  Office  of  Congressional 
and  Intergovernmental  Affairs 

USIA    14    Program  Officer  to  the  , 
Associate  Director,  Bureau  of 
Information 

USIA    22    Supervisory  Public 
Affairs  Specialist  (New?  York.  N.Y.) 
to  the  Associate  Director  Bureau  of 
Information.  Foreign  Press  Center 

USIA    37    Special  Assistant  to  the 
Director,  Office  of  Citizen 
Exchanges.  Bureau  of  Educational 
and  Cultural  Affairs 

USIA    45    Director,  Office  of 
Program  Coordination  and 
Development,  to  the  Associate 
Director,  Biu-eau  of  Policy  and 
Programs 

USIA    54    Special  Assistant  to  the 
Director,  Office  of  Citizen 
Exchanges 

USIA    67    Chief.  Voluntary  Visitors 
Division  to  the  Director,  Office  of 
International  Visitors.  Bureau  of 
Educational  and  Cultural  Affairs 

USIA    80    Special  Advisor  to  the 
Director.  Office  of  Public  Liaison 

USIA    83    Special  Assistant  to  the 
Director,  Office  of  Research 

USIA    89    Staff  Director,  Advisory 
Board  for  Cuba  Broadcasting  to  the 
Chairman  of  the  Advisory  Board 

USIA    93    Program  Officer  to  the 
Deputy  Director,  Office  of  European 
Affairs 

USIA    99    White  House  Liaison  to 
the  Chief  of  Staff,  Office  of  the 
Director 

USIA    101     Public  Affairs  Specialist 
to  the  Director,  New  York  Foreign 
Press  Center.  New  York,  NY 

USL\    112    Special  Assistant  to  the 


Associate  Director,  Office  of 

Program  Coordination  and 

Development.  Bureau  of  Policy  and 

Programs 
USIA    116    Special  Projects  Officer 

to  the  Director,  Office  of  Citizen 

Exchanges 
USIA    118    Senior  Assistant  to  the 

Director,  United  States  Information 

Agency 
USIA    124    Special  Assistant  to  the 

Associate  Director  for  Programs, 

Bureau  of  Information 
USIA    125    Special  Assistant  to  the 

Director,  Office  of  Academic 

Affairs,  Biu-eau  of  Educational  and 

Cultural  Affairs 
USIA    126    Special  Assistant  to  the 

Director.  Office  of  Congressional 

and  Intergovernmental  Affairs 
USL\    127    Writer  to  the  Director. 

Office  of  Pohcy 
.  USIA    129    Special  Assistant  to  the 

Director  of  Worldnet  Television  and 

Film  Service,  Biu«au  of 

Broadcasting 
USIA    130    Confidential  Assistant  to 

the  Director,  Voice  of  America, 

Bureau  of  Broadcasting 
USIA    131    Director,  Policy  and 

Planning  Unit  to  the  Deputy 

Director,  United  States  hiformation 

Agency 
USL\    132        Director.  Office  of 

International  Visitors,  to  the 

Associate  Director  of  the  Bureau  of 

Educational  and  Cultural  Affairs 
USIA    134    Director.  Office  of 

Thematic  Programs  to  the  Associate 

Director,  Bureau  of  Information 
USIA    135    Senior  Advisor  to  the 

Associate  Director,  Bureau  of 

Information 
USIA    136    Senior  Advisor  to  the 

Director,  Office  of  PubUc  Liaison 
USIA    137    Deputy  Director  to  the 

Director.  Office  of  Arts  America 

213.3330    Securities  and  Exchange 
Commission 

SEC    3    Confidential  Assistant  to  the 

Commissioner 
SEC    4    Confidential  Assistant  to  the 

Chief  of  Staff 
SEC    8    Secretary  (OA)  to  the  Chief 

Accoimtant 
SEC    11    Confidential  Assistant  to 

the  Chairman 
SEC    12    Supervisory  Public  Affiairs 

Speciahst  to  the  Chairman 
SEC    15     Secretary  to  the  Director. 

Division  of  Market  Regulations 
SEC    16    Secretary  to  the  Director. 

Division  of  Enforcement 
SEC    19    Secretary  (OA)  to  the 

Director.  Division  of  Corporate 

Finance 
SEC    24    Secretary  to  the  Chief 

Economist  > 
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SEC    27     Secretary  (Typing)  to  the 

Director.  International  Affairs 
SEC    28    Confidential  Assistant  to 

the  Chairman  of  the  Securities  and 

Exchange  Commission 
SEC    29    Secretary  to  the  Deputy 

Director  of  Market  Regulation 
SEC    31    Public  Affairs  Specialist  to 

the  Director  of  Public  Affairs,  Office 

of  PubUc  Affairs.  Policy  Evaluation 

and  Research 
SEC    32    Confidential  Assistant  to 

the  Director  of  Public  Affairs 
SEC    33    Confidential  Assistant  to 

the  Regional  Administrator 
SEC    34    Secretary  to  the  Executive 

Director 
SEC    35    Secretary  to  the  General 

Coimsel 
SEC    36    Confidential  Assistant  to 

the  Chairman 
SEC    37    Writer-Editor  to  the 

Chairman 
SEC    38    Director,  Office  of       • 

Consumer  Affairs  to  the  Chairman 

[213.3331    Department  of  Energy 

DOE    574    Confidential  Assistant  to 

the  Chief  of  Staff 
DOE    576    Director,  Office  of 

Scheduling  and  Logistics  to  the 

Secretary  of  Energy 
DOE    580    Staff  Assistant  to  the 

Director,  Office  of  Nonproliferation 

and  National  Security 
DOE    581    Staff  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    582    Special  Assistant  to  the 

Deputy  Secretary  for  Scheduling 

and  Logistics 
DOE    587    Staff  Assistant  to  the 

Assistant  Secretary  for 

Environmental  Safety  and  Health 
DOE    589    Congressional  Liaison 

Officer  to  the  Deputy  Assistant 

Secretary  for  House  Liaison 
DOE    590    Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy 
DOE    591    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Building  Technologies 
DOE    592    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for  Gas 

and  Technology 
DOE    596    Legislative  Affairs 

Specialist  to  the  Assistant  Secretary 

for  Congressional, 

Intergovernmental  and  International 

Affairs 
DOE    598    Staff  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE    599    Staff  Assistant  to  the 

Director,  Office  of  Civilian 

Radioactive  Waste  Management 
DOE    600    Special  Assistant  to  the 

Principal  Deputy  Assistant 


Secretary  for  PoUcy 
DOE    601    Program  Information 

Coordinator  to  the  Director,  Office 

of  Strategic  Planning 
DOE    602    Technology  Transfer 

Specialist  to  the  Director,  Office  of 

Technology  Utilization 
DOE    603    Special  Assistant  to  the 

Director,  Office  of  Strategic 

Planning  and  Analysis 
DOE    604    Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Policy 
EXDE    605    Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  PoUcy,  Planning  and 

Program  Evaluation 
DOE    606    Staff  Assistant  to  the 

Senior  Staff  Assistant,  Office  of  the 

Deputy  Assistant  Secretary  for  Gas 

and  Petroleum  Technology 
DOE    607    Special  Assistant  to  the 

General  Counsel 
DOE    608    Staff  Assistant  to  the 

Assistant  Secretary  for  Defense 

Programs 
DOE    609    Special  Assistant  to  the 

Under  Secretary  of  Energy 
DOE    610    Staff  Assistant  to  the 

Director,  Office  of  Energy  Research 
DOE    611    Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary,  Office  of  Energy 

Efficiency  and  Renewable  Energy 
DOE    613    Special  Assistant  to  the 

Assistant  Secretary  for 

Environmental  Restoration  and 

Waste  Management 
DOE    615    Staff  Assistant  to  the 

Director,  Office  of  Intelligence  and 

National  Security 
DOE    616    Policy  Analyst  to  the 

Chief  Financial  Officer 
DOE    617    Senior  Advisor  for 

Diversity  Programs  and  Education 

Initiatives  to  the  Director,  Office  of 

Science  Education  and  Technical 

Information 
DOE    618    Special  Assistant  to  the 

Director,  Office  of  Public 

Accountability,  Environmental 

Restoration  and  Waste  Management 
DOE    619    Confidential  Assistant  to 

the  General  Counsel 
DOE    620    Executive  Assistant  to  the 

Chief  of  Staff 
DOE    622    Legislative  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Senate  Liaison,  Office 

of  Congressional  and 

Intergovernmental  Affairs 
DOE    623    Staff  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    624    Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    625    Staff  Assistant  to  the 

Deputy  Associate  Deputy  Secretary 


for  Field  Management 
DOE    626    Staff  Assistant  to  the 

Director.  Office  of  Public 

Accountability 
DOE    627    Staff  Assistant  to  the 

Assistant  Secretary  for 

Environmental  Restoration  and 

Waste  Management 
DOE    628    Policy  Analyst  to  the 

Assistant  Secretary  for  Policy, 

Plaiming  and  Program  Evaluation 
DOE    629    Staff  Assistant  to  the 

Administrator,  Office  of  Energy 

Information  Administration 
DOE    631    Special  Assistant  to  the 

Press  Secretary,  Press  Services 

Division,  Office  of  PubUc  and 

Consumer  Affairs 
DOE    633    Staff  Assistant  to  the 

Under  Secretary 
DOE    634    Staff  Assistant  to  the 

Director,  Scheduling  and  Logistics 
DOE    635    Staff  Assistant  to  the 

Director,  ScheduUng  and  Logistics 
DOE    636    Deputy  Director, 

Scheduling  and  Logistics  to  the 

Director,  Scheduling  and  Logistics 
DOE    637    Executive  Assistant  to  the 

Secretary  of  Energy 
DOE    638    Staff  Assistant  to  the 

Director,  Scheduling  and  Logistics 
DOE    639    Staff  Assistant  to  the 

Press  Secretary,  Office  of  PubUc  and 

Consumer  Affairs 
DOE    640    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

FaciUty  Transition  and 

Management 
DOE    641    Staff  Assistant  (Legal)  to 

the  Assistant  General  Coimsel  for 

General  Law 
DOE    642    Staff  Assistant  to  the 

Assistant  Secretary  for  Policy 
DOE    644    Staff  Assistant  to  t^ie 

Assistant  Secretary  for  Efficiency 

and  Renewable  Energy 
DOE    645     Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE    646    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Transportation  Technologies 
DOE    649    Special  Assistant  to  the 

Director,  Office  of  PubUc 

AccoimtabiUty 
DOE    650    Special  Assistant  to  the 

Director,  Office  of  Nuclear  Energy 
DOE    651    Staff  Assistant  to  the 

Associate  Deputy  Secretary  for 

Field  Management 
DOE    652    Staff  Assistant  to  the 

Director,  Office  of  Strategic 

Planning  and  Analysis 
DOE    653    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
DOE    654    Confidential  Staff 

Assistant  to  the  Director,  Office  of 

Economic  Impact  and  Diversity 
DOE    655    Special  Assistant  for 

Regulatory  CompUance  to  the 
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Deputy  Assistant  Secretary  for 
Compliance  and  Program 

Coordination 
DOE    656    Special  Assistant  to  the 

Director.  Office  of  Nuclear  Energy 
DOE    657    Special  Assistant  to  tne 

Director,  Office  of  Economic  Impact 

and  Diversity 
DOE    658    Director,  Office  of 

Natural  Gas  Policy  to  the  Principal 

Deputy  Assistant  Secretary  for 

Policy 
DOE    659    Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  PoUcy 
DOE    660    Special  Assistant  to  the  - 

Deputy  Secretary  of  Energy 
DOE    661    Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Hiunan  Resources  and 

Administration 
DOE    662    Staff  Assistant  to  the 

Assistant  Secretary  for  Human 

Resources  and  Administration 
DOE    663    Special  Assistant  for 

Commimications  to  the  Director, 

Office  of  Energy  Research 
DOE    664    Staff  Assistant  to  the 

Assistant  Secretary  for 

Environmental  Management 
DOE    665    Special  Liaison  (Federal 

Power  Marketing  Administration)  to 

the  Assistemt  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    666    Special  Assistant  to  Uie 

Director,  Press  Services  Division 
DOE    667    Special  Assistant  to  the 

Assistant  Secretary  for  Energy  and 

Renewable  Energy 
DOE    668    Staff  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    669    Staff  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    670    Staff  Assistant  to  the 

Director,  Office  of  Nuclear  Energy 
DOE    671    Staff  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
DOE    672    Staff  Assistant  to  the 

Assistant  Secretary  for  PoUcy 
Federal  Energy  Regulatory  Commission 
FERC    1    Executive  Assistant  to  the 

Chairman,  Federal  Energy 

Regulatory  Commission 
FERC    2    Attorney  Advisor  (Public 

Utihties)  to  the  Chairman 
FERC    3    Confidential  Assistant  to  a 

Member 
FERC    4    Attorney-Adviser  (Public 

Utihties)  to  a  Member  of  the  Federal 

Energy  Regulatory  Commission 
FERC    5    StaffAssistanttothe 

Director,  Office  of  External  Affairs 

213.3332    Small  Business 
Administration 

SBA    4    Special  Assistant  to  the 


Deputy  Administrator 
SBA    11    Deputy  Assistant 
Administrator  for  Congressional 
and  Legislative  Affairs  to  the 
Assistant  Administrator  for 
Congressional  and  Legislative 

SBA    92    Assistant  to  the 

Administrator,  Small  Business 

Administration 
SBA    97    Confidential  Assistant  to 

the  General  Cotmsel 
SBA    100    Special  Assistant  to  the 

Regional  Administrator,  Dallas 

Regional  Office 
SBA    114    Special  Assistant  to  the 

Assistant  Administrator  for 

Women's  Business  Ownership 
SBA    151    Director  of  External 

Affairs  to  the  Associate 

Administrator  for  Communications 

and  PubUc  Liaison 
SBA    157    Special  Assistant  to  the 

Associate  Deputy  Administrator  for 

Economic  Envelopment 
SBA    168    Director  of 

Intergovernmental  Affairs  to  the 

Associate  Administrator  for 

Communications  and  PubUc 

Liaison 
SBA    169    Regional  Administrator, 

Region  I,  Boston,  MA, 

Administrator,  Small  Business 

Administration 
SBA    170    Regional  Administrator, 

Region  Vm,  Denver,  CO,  to  the 

Administrator,  Small  Business 

Administration 
SBA    172    Regional  Administrator, 

Region  Vn,  Kansas  City,  MO,  to  the 

Administrator,  Small  Business 

Administration 
SBA    173    Regional  Administrator, 

Region  VI,  Dallas.  TX,  to  the 

Administrator,  Small  Business 

Administration 
SBA    174    Regional  Administrator, 

Region  V,  Chicago,  EL,  to  the 

Administrator,  Small  Business 

Administration 
SBA    175    Regional  Administrator, 

Region  IV,  Atlanta,  GA,  to  the 

Administrator,  Small  Business 

Administrator 
SBA    176    Regional  Administrator, 

Region  n,  New  York,  NY,  to  the 

Administrator,  Small  Business 

Administration 
SBA    178    Regional  Administrator, 

Region  IE.  Philadelphia,  PA,  to  the 

Administrator,  Small  Business 

Administration 
SBA    179    Press  Secretary  to  the 

Administrator  to  the  Associate 

Administrator  for  Communications 

and  Pubhc  Liaison 
SBA    180    Special  Assistant  to  the 

Associate  Administrator  for 

Commimications  and  Public 


Liaison 
SBA    182    Assistant  Administrator 

for  Marketing  and  Outreach  to  the 

Associate  Administrator  for 

Communications  and  Public 

Liaison 
SBA    186    Special  Assistant  to  the 

Associate  Administrator  for 

Investment 
SBA    188    Regional 'Administrator. 

Region  IX,  San  Francisco,  CA,  to  the 

Administrator,  Small  Business 

Administration 
SBA    189    Regional  Administrator, 

Region  X.  Seattle,  WA,  to  the 

Administrator,  Small  Business 

Administration 
SBA    190    Chief  of  Staff  to  the 

Administrator 
SBA    191    Director  of  Consumer 

Affairs  to  the  Associate 

Administrator,  Commimications 

and  Public  Liaison 
SB5v    192    Special  Assistant  to  the 

E)irector  of  Consumer  Affairs 

213.3333  Federal  Deposit  Insurance 
Corporation 

FDIC    15    Secretary  to  the  Chairman 

213.3334  Federal  Trade  Commission 

FTC    2    Director  of  Public  Affairs 

(Supervisory  Pubhc  Affairs 

Speciahst)  to  the  Chairman 
FTC    14    Congressional  Liaison 

Specialist  to  the  Chairman 
FTC    18    Executive  Secretary  to  the 

Chairman 
FTC    20    Special  Assistant  to  the 

Commissioner 
FTC    21  •  Special  Assistant  to  the 

Commissioner 
FTC    22    Secretary  (Office 

Automation)  to  the  Director,  Bureau 

of  Competition 

213.3337    General  Services 
Administration 

GSA    11    Special  Assistant  to  the 

Administrator,  General  Services 

Administration 
GSA    24    Special  Assistant  to  the 

Commissioner,  Pubhc  Buildings 

Service 
GSA    26    Special  Assistant  to  the 

Commissioner,  Pubhc  Buildings 

Service 
GSA    44    Special  Assistant  to  the 

Chief  of  Staff 
GSA    52    Special  Assistant  to  the 

Commissioner,  Pubhc  Buildings 

Service 
GSA    58    Special  Assistant  to  the 

Deputy  Administrator 
GSA    62    Special  Assistant  to  the 

Commissioner,  Information 

Resources  Management  Service 
GSA    82    Special  Assistant  to  the 

Regional  Administrator,  Region  4, 
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Atlanta,  GA 
GSA    88    Special  Assistant  to  the 

Regional  Administrator,  Region  10, 

Auburn,  WA 
GSA    89    Congressional  Liaison 

Officer  to  the  Associate 

Administrator  for  Congressional 

and  Intergovernmental  Affairs 
GSA    90    Deputy  Associate 

Administrator  for  Congressional 

and  Intergovernmental  Affairs  to 

the  Associate  Administrator  for 

Congressional  and 

Intergovernmental  Affairs 
GSA    94    Congressional  Relations 

Officer  to  the  Associate 

Administrator,  Office  of 

Congressional  and 

Intergovernmental  Affairs 
GSA    105    Special  Assistant  to  the 

Associate  Administrator  for  Pubhc 

Affairs 
GSA    106    Special  Assistant  to  the 

Associate  Administrator  for  PubUc 

Affairs 
GSA    107    Special  Assistant  to  the 

Associate  Administrator  for 

Administration 
GSA    113    Senior  Advisor  (Region 

1 — Boston,  MA)  to  the  Regional 

Director 
GSA    114    Special  Assistant  to  the 

Regional  Administrator 
GSA    126    Director,  Office  of  Media 

Relations  to  the  Associate 

Administrator  for  Public  Affairs 
GSA    127    Special  Assistant  to  the 

Director  of  Small  and 

Disadvantaged  Business  Utilization 
GSA    128    Director  of  hidustry  and 

PubUc  Outreach  to  the 

Commissioner,  Information 

Resources  Management  Services 
GSA    129    Special  Assistant  to  the 

Associate  Administrator  for  FTS 

2000 

213.3339    U.S.  International  Trade 
Commission 

ETC    1    Staff  Assistant  to  a 

Commissioner 
EEC    3    StaffAssistant(Legal)toa 

Commissioner 
EEC    5    StaffAssistanttothe 

Chairman 
EEC    6    Staff  Assistant  (Legal)  to  a 

Commissioner 
EEC    7    Special  Assistant 

(Economics)  to  a  Commissioner 
EEC    9    Confidential  Assistant  to  a 

Commissioner 
EEC    12    Staff  Assistant  to  a 
■  Commissioner 
EEC    13    Staff  Assistant  (Economics) 

to  a  Commissioner 
EEC    14    StaffAssistant(Legal)toa 

Commissioner 
EEC    15    Confidential  Assistant  to  a 

Commissioner 


EEC    17    Staff  Assistant  (Legal)  to  a 

Commissioner 
EEC    18    StaffAssistant(Legal)toa 

Commissioner 
EEC    19    Staff  Assistant  (Economics) 

to  a  Commissioner 
EEC    20    Staff  Assistant  (Economics) 

to  a  Commissioner 
EEC    22    Staff  Assistant  to  a 

Commissioner 
EEC    24    StaffAssistant  (Legal)  to  the 

Chairman 
EEC    25    Staff  Assistant  (Legal)  to  a 

Commissioner 
EEC    26    Staff  Assistant  (Legal)  to  a 

Commissioner 
EEC    27    Congressional  Liaison  to 

the  Chairman 
EEC    29    Staff  Assistant  to  a 

Commissioner 
EEC    30    Confidential  Assistant  to  a 

Commissioner 
EEC    31    Executive  Assistant  to  a  - 

Commissioner 
EEC    32    Special  Assistant  to  a 

Commissioner 
EEC    33    Staff  Assistant  (Economics) 

to  the  Chairman 

213.3340  National  Archives  and 
Records  Administration 

NARA    3    Presidential  EKarist  to  the 
Archivist  of  the  United  States 

213.3341  National  Labor  Relations 
Board 

NLRB    1    Confidential  Assistant  to 
the  Chairman 

213.3342  Export-Import  Bank  of  the 
United  States 

EXDA    3    Administrative  Assistant 

to  the  Director 
EXIM    30    Administrative  Assistant 

to  the  Director 
EXIM    38    Assistant  to  the  Chairman 

and  President 
EXIM    39    Assistant  to  the  Chairman 

and  President 
EXIM    40    Assistant  to  the  Chairman 

and  President 
EXIM    42    Assistant  to  the  President 

and  Chairman 
EXIM    44    Personal  and  Confidential 

Assistant  to  the  Vice  Chairman 
EXIM    45    Administrative  Assistant 

to  the  Bank  Director 
EXIM    46    Administrative  Assistant 

to  the  Chief  of  Staff 
EXIM    47    Confidential  Assistant  to 

the  President  and  Chairman 
•     EXIM    48    Administrative  Assistant 

to  the  Chairman 

213.3343  Farm  Credit  Administration 

FCA    1    Special  Assistant  to  the 

Chairman 
FCA    8    Secretary  to  the  Chairman 
FCA    11    Special  Assistant  to  a 


Member 
FCA    15    Congressional  and  Public 
Affairs  Speciahst  to  the  Director  of 
Congressional  and  PubUc  Affairs 

213.3344    Occupational  Safety  and 
Health  Review  Commission 

OSHRC    2    Special  Assistant  to  the 

Chairman  of  the  Occupational 

Safety  and  Health  Review 

Commission 
OSHRC    3    Confidential  Assistant  to 

a  Member  (Commissioner) 
OSHRC    11    Counselor  to  a  Member 

(Commissioner) 

213.3347  Federal  Mediation  and 
Conciliation  Service 

FMCS    7    Special  Assistant  to  the 

Director,  Federal  Mediation 

Conciliation  Service 
FMCS    8    Pubhc  Affairs  Director  to 

the  Director,  Federal  Mediation  and 

Concihation  Service 
FMCS    9    StaffAssistanttothe 

Director,  Federal  Mediation  and 

Concihation  Service  • 

213.3348  National  Aeronautics  and 
Space  Administration 

NASA    21    PubUc  Affairs  SpeciaUst 

to  the  Associate  Administrator  for 

Public  Affairs 
NASA    24    Legislative  Affairs 

Assistant  to  the  Special  Assistant  to 

the  Associate  Administrator  for 

Legislative  Affairs 
NASA    25    Pubhc  Affairs  Speciahst 

to  the  Senior  Public  Affairs 

Specialist 
NASA    26    Intergovernmental 

Affairs  SpeciaUst  to  the  Associate 

Administrator  Office  of  PoUcy  and 

Plans 
NASA    28    PubUc  Affairs  SpeciaUst 

to  the  Associate  Administrator  for 

Public  Affairs 
NASA    29    PubUc  Affairs  SpeciaUst 

to  the  Associate  Administrator  for 

Public  Affairs 

213.3351  Federal  Mine  Safety  and 
Health  Review  Commission 

FM    7    Attorney-Advisor  (General) 

to  a  Commissioner 
FM    17    Confidential  Assistant  to 

the  Chairman 
FM    19    Attorney- Advisor  (General) 

to  the  Chairman 
FM    22    Attorney-Advisor  to  the 

Chairman 
FM    23    Confidential  Assistant  to  a 

Commissioner 

213.3352  Government  Printing  Office 

GPO    3    Congressional  and  Pubhc 
Affairs  Officer  to  the  Pubhc  Printer 

213.3356    Commission  on  Civil  Rights 
CCR    9    Executive  Assistant  to  the 
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Staff  Director 
CCR    10    Special  Assistant  to  the 

Staff  Director,  Office  of  the  Staff 

Director 
CCR    12    Special  Assistant  to  a 

Commissioner 
CCR    13    Special  Assistant  to  a 

Commissioner 
CCR    14    Deputy  General  Counsel  to 

the  General  Coimsel,  Office  of  the 

General  Counsel 
CCR    15    Special  Assistant  to  a 

Commissioner 
CCR    15    Special  Assistant  to  a 

Commissioner 
CCR    23    Special  Assistant  to  a 

Commissioner 
CCR    28    Special  Assistant  to  a 

Commissioner 
CCR    29    Special  Assistant  to  a 

Commissioner 
CCR    30    Special  Assistant  to  a 

Conunissioner 
CCR    32    Special  Assistant  to  a 

Commissioner 

213.3357  National  Credit  Union 
Administration 

NCUA    12    Executive  Assistant  to 

the  Vice  Chairman 
NCUA    20    Executive  Assistant  to  a 

Board  Member 
NCUA    21    Secretary  (Typing)  to  a 

Board  Member 
NCUA    23    Special  Assistant  to  the 

Jjcecutive  Director 
NCUA    24    Deputy  Director  to  the 

Director  of  Community 

Development  Credit  Unions 

213.3358  United  States  Court  of 
Appeals  for  the  Armed  Forces 

CAAF    1    Personal  and  Confidential 

Assistant  to  the  Judge 
CAAF    2    Personal  and  Confidential 

Assistant  to  the  Chief  Judge 
CAAF    3    Private  Secretary  to  the 

Judge 
CAAF    4    Private  Secretary  to  the 

Judge 
CAAF    5    Personal  and  Confidential 

Assistant  to  the  Judge 
CAAF    6    Private  Secretary  to  the 

Judge 
CAAF    7    Private  Secretary  to  the 

Judge,  U.S.  Court  of  Appeals  for  the 

Armed  Forces 
CAAF    8    Personal  and  Confidential 

Assistant  to  the  Judge,  U.S.  Court  of 

Appeals  for  the  Armed  Forces 
CAAF    9    Personal  and  Confidential 

Assistant  to  the  Judge,  U.S.  Court  of 

Appeals  for  the  Armed  Forces 
CAAF    10    Private  Secretary  to  the 

Judge,  U.S.  Court  of  Appeals  for  the 

Armed  Forces 
CAAF    11    Paralegal  Speciahst  to     * 

the  Chief  Judge 
CAAF    12    Paralegal  Speciahst  to 


the  Chief  Judge  Court  of  Appeals  for 

the  Armed  Forces 
CAAF    13    Paralegal  Speciahst  to 

the  Judge,  U.S.  Court  of  Appeals  for 

the  Armed  Forces 
CAAF    14    Paralegal  Speciahst  to 

the  Judge,  U.S.  Court  of  Appeals  for 

the  Armed  Forces 

213.3359  Corporation  for  National  and 
Community  Service 

CNCS    4    Executive  Assistant  to  the 

Managing  Director 
CNCS    5    Special  Assistant  to  the 

Director  of  Action 
CNCS    7    Special  Assistant  to  the 

Director 
CNCS    10    Special  Assistant  to  the 

Director  of  PubUc  Liaison 
CNCS    12    Special  Assistant  to  the 

Director  of  Action 
CNCS    13    Confidential  Assistant  to 

the  Director  of  ACTION 
CNCS    14    Legislative  and 

Intergovernmental  Speciahst  to  the 

Director,  Congressional  and 

Intergovernmental  Affairs 
CNCS    17    Executive  Assistant  to 

the  Vice  President/Director, 

Domestic  Volimteer  Service 

Programs 
CNCS    19    Special  Assistant  to  the 

Director  of  PubUc  Afeirs 
CNCS    20    Legislative  Officer  to  the 

Director,  Congressional  and 

Intergovernmental  Affairs 
CNCS    22    Director.  Higher 

Education  and  Youth 

Conununication  to  the  Director, 

Pubhc  A&irs 
CNCS    23    Deputy  Director  to  the 

Director,  Domestic  Volunteer 

Service  Programs 
CNCS    24    Director  of  Constituency 

Relations  to  the  Director  of  Pubhc 

Liaison 
CNCS    25    Pubhc  Affairs  Officer  to 

the  Chief  External  Affairs  Officer 

213.3360  Consumer  Product  Safety 
Commission 

CPSC    49    Office  of  a  Commissioner 
CPSC    50    Staff  Assistant  to  a 

Commissioner 
CPSC    52    Director,  Office  of 

Information  anfl  Pubhc  Affairs  to 

the  Chairman 
CPSC    53    Special  Assistant  to  the 

Chedrman 
CPSC    55    Executive  Assistant  to  the 

Chairman 
CPSC    56    Director.  Office  of 

Congressional  Relations  to  the 

Chairman 
CPSC    59    Special  Assistant  to  the 

Chairman 
CPSC    60    Special  Assistant  to  the 

Chairman 
CPSC    61    Staff  Assistant  to  a 


Commissioner 
CPSC    62    Special  Assistant  to  a 

Commissioner 
CPSC    63    Special  Assistant  to  a 

Commissioner 

213.3361    Social  Security 
Administration 

SSA    1    Executive  Assistant  to  the 
Commissioner,  Social  Security 
Administration 

SSA    2    Special  Assistant  to  the 
Principal  Executive  Officer 

213.3364     U.S.  Arms  Control  and 
Disarmament  Agency 

ACDA    2    Secretary  (Steno  O/A)  to 

the  Deputy  Director,  U.S.  Arms 

Control  and  Disarmament  Agency 
ACDA    4    Secretary  (Office 

Automation)  to  the  Assistant 

Director,  Intelligence,  Verification 

and  Information  Support  Bureau 
ACDA    5    Secretary  to  the  Assistant 

Director  of  the  Nonproliferation  and 

Regional  Arms  Control  Bureau 
ACDA    13    Confidential  Assistant  to 
.  the  Special  Representative  to  the 

Treaty  on  the  Nonproliferation  of 

Nuclear  Weapons  Office 
ACDA    17    Secretary  (OA)  to  the 

Director 
ACDA    23    Confidential  Assistant  to 

the  Assistant  Director,  Multilateral 

Affairs  Bureau 
ACDA    27    Special  Assistant  to  the 

Director,  U.S.  Arms  Control  and 

Disarmament  Agency 
ACDA    28    Special  Assistant  to  the 

Director,  U.S.  Arms  Control  and 

Disarmament  Agency 
ACDA    31    Speech  writer  to  the 

Director,  U.S.  Arms  Control  and 

Disarmament  Agency 
ACDA    35    Pohcy  Analyst  to  the 

Director.  U.S.  Arms  Control  and 

Disarmament  Agency 
ACDA    36    Director  of  Public 

Information  to  the  Director  of  Arms 

Control  and  Disarmament  Agency 

213.3367    Federal  Maritime 
Commission 

FMC    5    Coimselor  to  a 

Commissioner 
FMC    10    Special  Assistant  to  a 

Commissioner 
FMC    26    Administrative  Assistant 

to  the  Coimsel  to  the  Chairman 
FMC    30    Special  Assistant  to  a 

Commissioner 
FMC    31    Counsel  to  a 

Commissioner 
FMC    32    Special  Assistant  to  a 

Commissioner 
FMC    33    Counsel  to  the  Chairman 
FMC    34    Special  Assistant  to  a 

Commissioner 
FMC    35    Counsel  to  a 
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Commissioner 
FMC    36    Counsel  to  a 
Commissioner 

213.3368    Agency  for  International 
Development 

AID    125    Executive  Assistant  to  the 

Chief  of  Staff 
AID    127    Supervisory  Public  Affairs 

Specialist  to  the  Director.  Office  of 

External  Affairs 
AID    130    Pubhc  Affairs  Speciahst 

to  the  Deputy  Chief  of  Public 

Liaison  Division.  Office  of  External 

Affairs 
AID    131    Pubhc  Affairs  Speciahst   - 

to  the  Chief  of  Public  Liaison 

Division,  Office  of  External  Affairs 
AID    133    Pubhc  Affairs  Speciahst 

to  the  Chief  of  Public  Relations 

Division,  Office  of  External  Affairs 
AID    134    Special  Assistant  to  the 

Chief  of  Public  Relations,  Office  of 

External  Affairs 
AID    135    Juinior  Press  Officer  to  the 

Chief  of  Press  Relations  Division, 

Office  of  External  Affairs 
AID    136    Congressional  Liaison 

Officer  to  the  Deputy  Assistant 
•  Administrator,  Bureau  of 

Legislative  Affairs 
AID    137    Congressional  Liaison 

Officer  to  the  Deputy  Assistant 

Administrator,  Bureau  of 

Legislative  Affairs 
AID    138    Public  Affairs  Specialist 

to  the  Assistant  Administrator, 

Bureau  of  Legislative  and  Public 

Affairs 
AID    139    Deputy  Director,  Office  of 

Public  Affairs  to  the  Assistant 

Administrator,  Bureau  of 

Legislative  and  Public  Affairs 
AID    141    Special  Assistant  and 

Legal  Counsel  to  the  General 

Counsel 
AID    145    Public  Affairs  Specialist 

to  the  Chief,  Pubhc  Liaison  Office, 

Bureau  for  Legislation  and  Pubhc 

Affairs 
AID    146    Special  Assistant  to  the 

Assistant  Administrator,  Bureau  for 

Europe  and  New  Independent 

States 

,  ^1 3.3371     Office  of  Government  Ethics 

OGE    2    Executive  Secretary  to  the 
Director.  Office  of  Government 
Ethics 


.  >i  3.3373     United  States  Trade  and 
Development  Agency 

TDA    2    Congressional  Liaison 

Officer  to  the  Director.  Trade  and 

Development  Agency 
TDA    3    Special  Assistant  for  Policy 

and  Public  Affairs  to  the  Director. 

Trade  and  Development  Agency 


213.3376  Appalachian  Regional 
Commission 

ARC    12    Senior  Pohcy  Advisor  to 

the  Federal  Co-Chairman 
ARC    13    Special  Assistant  to  the 

Federal  Co-Chairman 

213.3377  Equal  Employment 
Opportunity  Commission 

EEOC    9    Special  Assistant  to  a 

Chairman 
EEOC    13    Confidential  Assistant  to 

the  Director.  Legal  Counsel 
EEOC    15    Media  Contact  Specialist 

to  the  Director,  Office  of 

Communications  and  Legislative 

Affairs 
EEOC    17    Special  Assistant  to  a 

Commissioner 
EEOC     18    Media  Contact  Speciahst 

to  the  Director  for  the  Office  of 

Communications  and  Legislative 

Affairs 
EEOC    22    Director  Legislative 

Affairs  Staff  to  the  Director,  Office 

of  Communications  and  Legislative 

Affairs 
EEOC    32    Special  Assistant  to  a 

Commissioner 
EEOC    34    Special  Assistant  for 

Communications  and  Special 

Projects  to  the  Director,  Office  of 

Communications  and  Legislative 

Affairs 
EEOC    41    Confidential  Assistant  to 

the  Director,  Office  of 

Communications  and  Legislative 

Affairs 

213.3379    Commodity  Futures  Trading 
Commission 

CFTC    1    Administrative  Assistant 

to  the  Chairman 
CFTC    3    Administrative  Assistant 

to  a  Commissioner 
CFTC    4    Administrative  Assistant 

to  a  Commissioner 
CFTC    5    Administrative  Assistant 

to  a  Commissioner 
CFTC    6    Administrative  Assistant 

to  a  Commissioner 
CFTC    14    Special  Assistant  to  a 

Commissioner 
CFTC    26    Special  Assistant  to  a 

Commissioner 

213.3382    National  Endowment  for  the 
Arts 

NEA    9    Congressional  Liaison 

Officer  to  the  Chairman 
NEA    68    Attorney  Adviser  to  the 

Chairman 
NEA    70    Special  Assistant  to  the 

Chairman 
NEA    72    Director  of  Pohcy, 

Planning  and  Research  to  the 

Chairman 
NEA     73    Chief  of  Staff  and  White 

House  Liaison  to  the  Chairman 


NEA    76    Executive  Secretary  to  the 

Chairman 
NEA     77    Director  of  Pubhc  Affairs 

to  the  Chairman,  National 

Endowment  for  the  Arts 
NEA    78    Special  Assistant  to  the 

Chairman 
NEH    48    Congressional  Liaison 

Officer  to  the  Chairman 
NEH    63    Special  Assistant  to  the 

Chairman  for  Institutional  Relations 
NEH    65    Special  Assistant  to  the 

Chairman 
NEH    67    Special  Assistant  to  the 

Deputy  Chairman 

213.3384    Department  of  Housing  and 
Urban  Development 

HUD    39    Assistant  for 
Congressional  Relations  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Relations 

HUD    41    Assistant  for 
Congressional  Relations  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Relations 

HUD    42    Assistant  for 
Congressional  Relations  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Relations,  Office  of 
Congressional  and 
Intergovernmental  Relations 

HUD    45    Assistant  for 
Congressional  Relations  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Relations 

HUD    64    Staff  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Operations,  Office  of  Community 
Planning  and  Development 

HUD    65    Special  Assistant  to  the 
Assistant  Secretary  for  Commimity 
Planning  and  Development 

HUD    68    Special  Assistant  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development 

HUD    126    Special  Assistant 
(Litigation  Liaison)  to  the  Assistant 
Secretary  for  Fair  Housing  and 
Equal  Opportunity 

HUD    137    Special  Assistant  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportimity 

HUD    153    Executive  Assistant  to 
the  President,  Government  National 
Mortgage  Association 

HUD    160    Special  Assistant  to  the 
Assistant  Secretary  for  Policy 
Development  and  Research 

HUD    163    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs 

HUD    176    Staff  Assistant  to  the 
Special  Assistant  to  Secretary 

HUD    187    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Single  Family  Housing,  Federal 
Housing  Commission 

HUD    188    Special  Assistant  to  the 
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-   Assistant  Secretary  for 

Administration 
HUD    190    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Multifamily  Housing  Programs 
HUD    215    Special  Assistant  to  the 

Assistant  Secretary  for  Housing, 

Federal  Housing  Commission 
HUD    238    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    247    Special  Assistant  to  the 

Assistant  Secretary  for  Housing, 

Federal  Housing  Commissioner 
HUD    249    Intergovernmental 

Relations  Specialist  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD    259    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    263    Special  Assistant 

(Speechwriter)  to  the  Assistant 

Secretary  for  Public  Affairs,  Office 

of  Policy  Support 
HUD    272    Deputy  Assistant 

Secretary  for  Grant  Programs  to  the 

Assistant  Secretary  for  Commimlty 

Planning  and  Development 
HUD    280    Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD    281    Special  Administrator  to 

Regional  Administrator 
HUD    288    Assistant  for 

Congressional  Relations  to  the 

Deputy  Assistant  Secretary  for 

Congressional  Relations 
HUD    292    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  IDevelopment 
HUD    317    Special  Assistant  to  the 

Regional  Administrator  Regional 

Housing  Commissioner,  Region  V, 

Chicago,  IL 
HUD    323    Executive  Assistant  to 

the  Assistant  Secretary  for  Housing, 

Federal  Housing  Commission 
HUD    328    Deputy  Assistant 

Secretary  for  Public  Affairs  to  the 

Assistant  Secretary  for  PubUc 

Affairs 
HUD    335    Deputy  Assistant 

Secretary  for  Economic 

Development  to  the.  Assistant 

Secretary  for  Community  Planning 

and  Development 
HUD    336    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    339    Special  Assistant  to  the 

Secretary's  Representative 
HUD    340    Special  Assistant  to  the 

Secretary 
HUD    341     Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    354    Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  and 


Indian  Housing 
HUD    370    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD    372    Staff  Assistant  (Advance) 

to  the  Assistant  Secretary  for 

Administration,  Office  of  Executive 

Scheduling 
HUD    381    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    384    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD    385    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs,  Office  of  ft-ess  Relations 
HUD    387    Staff  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
HUD    390    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Relations 
HUD    398    Special  Assistant  to  the 

Assistant  to  the  Secretary  for  Field 

Management 
HUD    400    Deputy  Assistant 

Secretary  for  Legislation  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Relations 
HUD    404    Special  Assistant  to  the 

Regional  Administrator/  Regional 

Housing  Commissioner,  Region  V, 

Chicago,  IL 
HUD    410    Special  Assistant  to  the 

General  Coimsel 
HUD    412    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    418    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 

Recovery 
HUD    421    Assistant  Director  to  the 

Director,  Executive  Secretariat. 

Office  of  Administration 
HUD    428    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD    436    Staff  Assistant  to  the 

Director,  Office  of  Executive 

Scheduling 
HUD    437    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
HUD    438    Director,  Hospital 

Mortgage  Insurance  Staff  to  the 

Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
HUD    441    Deputy  Assistant 

Secretary  for  Policy  Development  to 

the  Assistant  Secretary  for  Policy 

Development  and  Research 
HUD    445     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development 
HUD    446    Senior  Intergovernmental 


Relations  Officer  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD    447    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    448    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    449    Legislative  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Legislation,  Office  of  Congressional 

and  Intergovernmental  Relations 
HUD    450    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Federal  Relief-South  Dade  County 

(Miami,  FL) 
HUD    452    Deputy  Director,  Special 

Actions  Office  to  the  Director, 

Special  Actions  Office 
HUD    457    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Federal  Relief  (South  Dade  Coimty) 
HUD    458    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    460    Staff  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    461    Special  Assistant  to  the 

Chief  Financial  Officer 
HUD    462    Staff  Assistant  to  the 

Assistant  Secretary  for 

Administration 
HUD    466    Director,  Special  Actions 

Office  to  the  Secretary 
HUD    468    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development,  Office  of 

Community  Planning  and 

Development 
HUD    469    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development,  Office  of 

Community  Planning  and 

Development 
HUD    470    Staff  Assistant  to  the 

General  Counsel 
HUD    471    Special  Projects  Officer. 

Boston,  MA,  to  the  Senior  Advisor 

to  the  Secretary 
HUD    472    Deputy  Assistant 

Secretary  for  Congressional 

Relations  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relations 
HUD    474    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD    478    Special  Projects  Officer 

to  the  Senior  Advisor  to  the 

Secretary 
HUD    480    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD    481     Special  Projects  Officer 

to  the  Director,  Special  Actions 

Office 
HUD    482    Special  Projects  Officer 
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to  the  Director,  Special  Actions 

Office 
HUD    483    Special  Assistant 

(Advance/Secvuity)  to  the  Director, 

Executive  Scheduling 
HUD    485    Special  Assistant - 

(Advance)  to  the  Assistant  Secretary 

for  Administration,  Office  of 

Executive  Scheduling 
HUD    487    Staff  Assistant  (Advance) 

to  the  Assistant  Secretary  for 

Administration.  Office  of  Executive 

Scheduling 
HUD    488    Special  Assistant  to  the 

Director.  Office  of  Distressed  and 

Troubled  Housing  Recovery 
HUD    489    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD    490    Special  Advisor  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD    491    Deputy  Assistant 

Secretary  for  Planning  to  the 

Assistant  Secretary  for  Commimity 

Planning 
HUD    492    Special  Assistant  to  the 

Deputy  Assistant,  Assistant 

Secretary  for  Economic 

Development 
HUD    494    Intergovernmental 

Relations  Specialist  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD    495    Community  Outreach 

Officer  to  the  Senior  Advisor  to  the 

Secretary 
HUD    496    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Relations 
HUD    498    Special  Projects  Officer 

to  the  Senior  Advisor  to  the 

Secretary 
HUD    500    Deputy  Assistant 

Secretary  for  Plan  and  Policy  to  the 

Assistant  Secretary,  Office  of 

Congressional  and 

Intergovernmental  Relations 
HUD    501     Executive  Assistant  to 

the  Assistant  Secretary  for 

Community  Planning  and 

Development 
HUD    502    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 

Recovery 
HUD    503    Special  Projects  Officer 

to  the  Deputy  Secretary,  Field 

Management 
HUD    504    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD    505    Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation 
HUD    506    Deputy  Assistant 

Secretary  for  Empowerment  Zones 

to  the  Assistant  Secretary  for 

Community  Planning  and 


Development 
HUD    507    Field  Operations  Officer 

to  the  Secretary's  Representative 
HUD    508    Special  Assistant/ 

Director  of  Scheduling  to  the 

Secretary 
HUD    509    Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  and 

Indian  Housing 
HUD    510    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD    511    Special  Projects  Officer 

to  the  Secretary's  Representative, 

Mid-Atlantic  Office 

213.3389    National  Mediation  Board 

NMB    52    Confidential  Assistant  to  a 

Board  Member 
NMB    53    Confidential  Assistant  to  a 

Board  Member 
NMB    54    Confidential  Assistant  to 

the  Chairman 

213.3391  Office  of  Personnel 
Management 

0PM    7    Deputy  Director  to  the 

Director,  Office  of  Congressional 

Relations 
0PM    62    Confidential  Assistant  to 

the  Director 
OPM    63    Confidential  Assistant  to 

the  Director.  Office  of  Congressional 

Relations 
OPM    64    Director  of  Program 

Management  to  the  Chief  of  Staff 
OPM    65    Special  Assistant  to  the 

Director.  Office  of  Congressional 

Relations 
OPM    67    Executive  Assistant  to  the 

Deputy  Director 
OPM    68    Deputy  Director.  Office  of 

Communications  to  the  Director. 

Office  of  Communications 
OPM     71     Special  Assistant  to  the 

Director.  Office  of  Congressional 

Relations 
OPM    72    Director  of  International 

Affairs  to  the  Director 
OPM    73    Public  Affairs  Specialist 

to  the  Deputy  Director,  Office  of 

Communications 
OPM    74    Public  Affairs  Specialist  ' 

to  the  Deputy  Director,  Office  of 

Communications 
OPM    76    Speech  Writer  to  the 

Director,  Office  of  Communications 
OPM    78    Coordinator,  Interagency 

Affairs  to  the  Director  of  Agency 

Initiatives 

213.3392  Federal  Labor  Relations 
Authority 

FLRA    13    Staff  Assistant  to  the 

General  Counsel 
FLRA    14    Executive  Assistant  to  the 

General  Counsel 
FLRA    15    PubUc  Affairs  Officer  to 

the  Chairman 


FLRA    19    Staff  Assistant  to  the 
Chairman 

213.3393  Pension  Benefit  Guaranty 
Corporation 

PBGC    7    Assistant  Executive 

Director  for  Legislative  Affairs  to 

the  Executive  Director 
PBGC    11    Special  Assistant  to  the 

Deputy  Executive  Director  and 

Chief  Financial  Officer 
PBGC    14    Special  Assistant  to  the 

Deputy  Executive  Director  and 

Chief  Financial  Officer 

213.3394  Department  of 
Transportation 

DOT    54    Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs 
DOT    55     Senior  Congressional 

Liaison  Officer  to  the  Director  of 

Congressional  Affairs 
DOT    61    Special  Assistant  to  the 

Deputy  Secretary  of  Transportation 
DOT    69    PubUc  Affairs  Officer  to 

the  Administrator,  Federal  Railroad 

Administration 
DOT    70    Special  Assistant  to  the 

Assistant  Secretary  for 

Governmental  Affairs 
DOT    100    CMpf.  Consumer 

Information  Division  to  the 

Director.  Office  of  Public  and 

Consumer  Affairs 
DOT    105    Staff  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT    127    Special  Assistant  and 

Chief.  Administrative  Operations 

Staff  to  the  Assistant  Secretary  for 

Budget  and  Programs 
DOT    128    Special  Assistant  to  the 

Deputy  Administrator,  Federal 

Highway  Administration 
DOT    129    Special  Assistant  to  the 

General  Counsel 
DOT    142    Intergovernmental 

Relations  Officer  to  the  Director, 

Intergovernmental  and  Consumer 

Affairs 
DOT    147    Special  Assistant  to  the 

Assistant  to  Secretary  and  Director 

of  Public  Affairs 
DOT    148    Associate  Director  of 

Media  Relations  and  Special 

Projects  to  the  Assistant  to  the 

Secretary  and  Director  of  PubUc 

Affairs 
DOT    150    Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT    151    Director  of  Technology 

Deployment  to  the  Deputy  Secretary 

of  Transportation 
DOT    173    Special  Assistant  to  the 

Administrator,  Federal  RaiUoad 

Administration 
DOT    217    Special  Assistant  to  the 
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Administrator,  Research  and 

Special  Programs  Administration 
DOT    226    Special  Assistant  to  the 

Maritime  Administrator 
DOT    235    Special  Assistant  for 

Schediding  and  Advance  to  the 

Secretary  of  Transportation 
DOT    254    White  House  Liaison  to 

the  Chief  of  Staff 
DOT    257    Deputy  Director  of  Public 

Affairs  to  the  Assistant  to  the 

Secretary  and  Director  of  Pubhc 

Affairs 
DOT    265    Special  Assistant  to  the 

Director  of  External 

Communications 
DOT    271    Special  Assistant  to  the 

Administrator  Federal,  Aviation 

Administration 
DOT    274    Special  Assistant  to  the 

Associate  Director  for  Media 

Relations  and  Special  Projects 
DOT    279    Associate  Director  for 

Speechwriting  and  Research  to  the 

Assistant  to  the  Secretary  and 

Director  of  Public  Affairs 
DOT    287    Scheduling  Assistant  to 

the  Special  Assistant  for  Scheduling 

and  Advance,  Office  of  the 

Secretary 
DOT    292  Intergovernmental  Liaison 

Officer  to  the  Dirertpr  of 

Intergovernmental  AiMrs 
DOT    294    Special  Assistant  to  the 

Associate  Deputy  Secretary 
DOT    296    Special  Assistant  to  the 

Deputy  Administrator,  Maritime 

Administration 
DOT    301    Director.  Office  of 


Intergovernmental  Affairs  and 

Consumer  Affairs  to  the  Assistant 

Secretary  for  Governmental  Affairs 
DOT    315    Director  of 

Intergovernmental  Affairs  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT    316    Special  Assistant  to  the 

Assistant  Secretary  for 

Transportation  Policy 
DOT    317    Deputy  Assistant 

Administrator  for  Government  and 

Industry  Affairs  to  the  Assistant 

Administrator  for  Government  and 

Industry  Affairs,  Federal  Aviation 

Administration 
DOT    319    Congressional  Liaison 

Officer  to  the  Assistant 

Administrator  for  Government  and 

Indian  Affairs 
DOT    320    Special  Assistant  to  the 

Secretary  of  Transportation 
DOT    324    Scheduling  Assistant  to 

the  Special  Assistant  for  Scheduling 

and  Advance 
DOT    338    Special  Assistant  to  the 

Deputy  Administrator,  Federal 

Highway  Administration 
DOT    341    Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs 
DOT    342    Special  Assistant  to  the 

Special  Assistant  for  Scheduling 

and  Advance 
DOT    347    Deputy  Scheduler  to  the 

Special  Assistant  for  Scheduling 

and  Advance 
DOT    351    Special  Assistant  to  the 

Deputy  Secretary 


DOT    352    Regional  Administrator, 
Region  n.  New  York,  N.Y.  to  the 
Depiity  Administrator,  Federal 
Transit  Administration 

DOT  353  Special  Assistant  to  the 
Director,  Bureau  of  Transportation 
Statistics 

213.3395  Federal  Emergency 
Management  Agency 

FEMA    53    Policy  Advisor  to  the 
Director,  Federal  Emergency 
Management  Agency 

213.3396  National  Transportation 
Safety  Board 

NTSB    1    Special  Assistant  to  a 
Member 

NTSB    25    Special  Assistant  to  a 
Member 

NTSB    30    Confidential  Assistant  to 
the  Chairman 

NTSB    31    Confidential  Assistant  to 
the  Chairman 

NTSB    92    Director,  Office  of 
Government  Affairs  to  the 
Chedrman 

NTSB    106    Director,  Office  of 
Public  Affairs  to  the  Chairman 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.,  P.218 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
[PR  Doc.  95-21329  Filed  8-29-95;  8:45  am) 
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DEPAFrrMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  251  and  261 

[RIN  0S96-AA80] 

Land  Uses  and  Prohibitions 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
existing  rules  governing  noncommercial 
group  uses  and  noncommercial 
distribution  of  printed  material  within 
the  National  Forest  System.  These 
revisions  ensure  that  the  authorization 
procedures  for  these  activities  comply 
with  First  Amendment  requirements  of 
freedom  of  speech,  assembly,  and 
rehgion,  while  providing  a  reasonable 
administrative  system  for  allocating 
space  among  scheduled  and  existing 
uses  and  activities,  addressing  concerns 
of  public  health  and  safety,  and 
controlling  or  preventing  adverse 
impacts  on  forest  resources. 

EFFECTIVE  DATE:  This  rule  is  effective 

September  29,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Shilling,  telephone  niunber  (202)  205- 
1426,  or  Sharon  Prell,  telephone  niunber 
(202)  205-1414,  Recreation,  Heritage, 
and  Wilderness  Resources  Management 
Staff  (2340).  Forest  Service,  USDA,  PO 
Box  96090,  Washington,  DC  20090- 
6090,  or  Ellen  R.  Homstein,  telephone 
niunber  (202)  720-9616,  Natiual 
Resources  Division,  Office  of  the 
General  Coimsel,  USDA. 

SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Background 

The  First  Amendment  of  the  United 
States  Constitution  provides  in  part  that 
the  government  may  not  abridge  the 
freedom  of  speech  or  the  right  to 
assemble  peaceably  and  that  the 
government  may  not  pass  laws 
prohibiting  the  free  exercise  of  religion 
(U.S.  Const.,  amend.  I).  Freedom  of 
speech  means  the  right  to  disseminate 
ideas  freely,  both  orally  or  in  writing. 
Free  exercise  of  religion  means  the  right 
to  practice  one's  religion  freely. 

It  is  well  established  that  the 
government  may  enforce  reasonable 
time,  place,  and  manner  restrictions  on 
First  Amendment  activities.  Such 
restrictions  are  constitutional  when 
justified  wathout  regard  to  the  content  of 
the  regulated  speech,  when  narrowly 
tailored  to  further  a  significant 
governmental  interest,  and  when  they 
leave  open  ample  alternative  channels 
for  communication  of  information. 
Clark  V.  Community  for  Creative  Non- 


violence, 468  U.S.  288,  293  (1984). 
Permits  have  been  recognized  as 
constitutional  restrictions  of  time,  place, 
and  manner  for  activities  involving  the 
expression  of  views,  including  religious 
gatherings,  when  specific  and  objective 
standards  gmde  the  licensing  auUiority. 
Shuttlesworth  v.  City  of  Birmingham, 
394  U.S.  147, 150-51. 153  (1969): 
Cantwell  v.  Connecticut,  310  U.S.  296, 
304-05  (1940). 

On  March  3, 1891,  Congress 
authorized  the  President  to  set  aside 
federal  lands  as  public  forest 
reservations  (16  U.S.C.  471).  On  June  4, 
1897,  Congress  directed  the  Secretary  of 
the  Interior  to  protect  the  forests  within 
those  reservations  and  to  regulate  their 
occupancy  and  use  (16  U.S.C.  551).  On 
February  1, 1905.  Congress  transferred 
the  authority  to  manage  the  national 
forest  from  the  Secretary  of  the  Interior 
to  the  Secretary  of  Agriculture  (16 
U.S.C.  472). 

Today  there  is  155  national  forests 
comprising  approximately  191  million 
acres  in  42  States,  the  Virgin  Islands, 
and  Puerto  Rico.  These  forests,  together 
with  20  national  grasslands,  land 
utilization  projects,  purchase  luiits,  and 
other  lands,  constitute  the  National 
Forest  System. 

The  Forest  Service,  an  agency  of  the 
United  States  Department  of 
Agriculture,  is  charged  with  managing 
the  resources  of  the  National  Forest 
System  for  multiple  uses  as  well  as  for 
the  provision  of  goods,  services,  and 
other  amenities  for  current  and  futiue 
generations.  The  Multiple-Use 
Sustained- Yield  Act  of  1960  (MUSY)  (16 
U.S.C.  528-531)  authorizes  the  Forest 
Service  to  manage  diverse  public, 
private,  governmental,  and  commercial 
uses  of  National  Forest  System  lands. 
These  uses  are  collectively  known  as 
special  uses. 

The  Forest  Service  regulates  activity 
on  National  Forest  System  lands  by 
issuing  special  use  authorizations. 
Issuing  special  use  authorizations 
allows  the  Forest  Service  to  protect 
resources  and  improvements  on 
National  Forest  System  lands,  to 
allocate  space  among  potential  or 
existing  uses  and  activities,  and  to 
address  concerns  of  public  health  and 
safety.  The  rules  at  36  CFR  part  251, 
subpart  B,  govern  the  issuance  of  special 
use  authorizations  for  all  uses  of 
National  Forest  System  lands, 
improvements,  and  resources,  except  for 
the  disposal  of  timber  (part  223)  and 
minerals  (part  228)  and  the  grazing  of 
livestock  (part  222). 

The  Forest  Service  administers 
approximately  65,000  special  use 
authorizations  annually.  Examples  of 
authorized  uses  include  ski  resorts  and 


marinas,  campground  concessions, 
pipelines,  commimication  sites,  and 
commercial  outfitting  and  guiding 
services.  Competition  for  available  sites 
for  these  uses  and  activities  has 
increased  as  more  legal  restrictions, 
such  as  the  Endangered  Species  Act 
(ESA)  (16  U.S.C.  531  et  seq.)  and  the 
National  Historic  Preservation  Act 
(NHPA)  (16  U.S.C.  470  et  seq.),  have 
been  placed  on  the  use  of  National 
Forest  System  lands. 

The  Forest  Service  hosts  many  types 
of  group  activities,  both  commercial  and 
noncommercial,  on  National  Forest 
System  lands.  Examples  of  these 
activities  include  fishing  contests, 
mountain  bicycle  and  motorcycle  races, 
group  camping,  hikes,  and  horseback 
rides,  and  demonstrations  and 
assemblies. 

Large  group  gatherings  in  the  national 
forests  have  significant  adverse  impacts 
on  forest  resources,  public  health  and 
safety,  and  the  agency's  ability  to 
allocate  space  in  the  face  of  increasing 
constraints  on  the  use  of  National  Forest 
System  lands.  These  adverse  impacts 
include  the  spread  of  disease,  pollution 
from  inadequate  site  cleanup,  soil 
compaction  from  inadequate  site 
restoration,  damage  to  archaeological 
sites,  and  traffic  congestion. 

On  June  21, 1984,  the  Secretary  of 
Agricultiue  promulgated  a  revision  to 
36  CFR  part  251,  subpart  B.  The  purpose 
of  the  rule  was  to  allow  the  Forest 
Service  to  protect  forest  resources,  to 
address  concerns  of  pubUc  health  and 
safety,  and  to  allocate  space  among  uses 
and  activities  by  regulating  all  t3rpes  of 
noncommercial  group  uses.  The  rule 
required  a  special  use  authorization  for 
two  types  01  noncommercial  group  uses, 
recreation  events  and  special  events, 
both  of  which  involved  ten  or  more 
participants  or  spectators.  As  defined, 
recreation  events  included  activities 
involving  competition,  entertainment, 
or  training,  and  special  events  included 
meetings,  assembUes,  demonstrations, 
parades,  or  other  activities  involving  the 
expression  of  views.  Noncommercial 
groups  that  did  not  fall  into  either  of 
these  categories  did  not  reqmre  a  special 
use  authorization.  Moreover,  the  rule 
contained  different  standards  for 
denying  a  special  use  authorization  for 
each  type  of  group  use  (49  FR  25449). 

Subsequently,  a  federal  district  court 
held  that  it  is  unconstitutional  to 
require  a  group  to  obtain  a  special  use 
authorization  simply  because  its 
members  gather  to  exercise  their 
constitutional  right  of  free  speech.  The 
court  explained  that  the  Forest  Service 
has  the  right  to  regulate  large  group 
activities  on  government  land,  but  only 
if  the  regulation  is  content-neutral  and 
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applies  to  all  large  groups.  United  States 
v.  Israel.  No.  CR-86-027-TUC-RMB  (D. 
Ariz.  May  10, 1986). 

On  May  10, 1988,  the  Forest  Service 
published  an  interim  rule  amending  36 
CFR  251.50  through  251.54  to  comport 
with  First  Amendment  rights  of 
assembly  and  free  speech  within  the 
National  Forest  System  (53  FR  16548). 
Upon  challenge  of  this  rule,  a  federal 
district  coiurt  held  that  the  Forest 
Service  had  failed  to  show  good  cause 
for  adopting  the  interim  rule  without 
prior  notice  as  required  by  the 
Administrative  Procedure  Act  (APA) 
under  5  U.S.C.  553.  United  States  v. 
Rainbow  Family,  695  F.  Supp.  294,  302- 
06  (ED.  Tex.  1988).  In  addition,  the 
coiul  invalidated  the  classification 
established  by  the  1984  rule,  which  on 
its  face  singled  out  group  uses  involving 
expressive  activities  and  required  that 
they  be  treated  differently  from  other 
types  of  group  uses.  The  coiul  held  that 
the  1984  rule  lacked  clear  and  objective 
standards  for  determining  when  a  group 
activity  is  a  "recreation  event"  and 
when  it  is  a  "special  event"  involving 
the  exercise  of  fi-ee  speech.  Rainbow 
Family,  695  F.  Supp.  at  309,  312.  The 
court  further  held  that  the  standards  for 
evaluating  an  application  for  an 
authorization  for  expressive  conduct 
were  unconstitutionally  vague  as  they 
vested  too  much  discretion  in  the 
authorized  officer.  Id.  at  309-12.  The 
court  also  ruled  that  the  1984 
regulations  were  invalid  for  failure  to 
impose  a  timeframe  for  filing  and  acting 
on  an  application  and  that  the  absence 
of  any  requirement  in  the  1984 
regulations  that  a  reason  be  stated  for 
denial  of  a  special  use  authorization 
made  it  impossible  to  discern  tiie 
grounds  for  an  authorized  officer's 
decision.  Id.  at  311-12.  Finally,  the 
court  held  that  the  1984  rule  was 
invalid  for  failure  to  provide  for  judicial 
review  of  the  administrative 
determination.  Id.  at  311. 

As  a  result  of  these  court  rulings,  on 
May  6, 1993,  the  Forest  Service 
published  a  proposed  rule  to  regulate 
noncommercial  group  uses  and 
noncommercial  distribution  of  printed 
material  on  National  Forest  System 
lands  in  compliance  with  First 
Amendment  requirements  of  assembly 
and  free  speech  (58  FR  26940).  To 
achieve  this  goal,  the  proposed  rule 
contained  specific,  content-neutral 
criteria  for  evaluating  applications  for 
noncommercial  group  uses  and 
noncommercial  distribution  of  printed 
material  and  required  that  the  same 
criteria  be  applied  to  those  activities 
regardless  of  whether  they  involve  the 
exercise  of  First  Amendment  rights.  The 
proposed  rule  also  required  an 


authorized  officer  to  notify  an  applicant 
in  writing  of  the  reasons  for  denial  of  a 
special  use  authorization  and  provided 
for  immediate  judicial  review  of  a 
decision  denying  an  authorization. 

In  addition  to  publishing  the 
proposed  rule  in  the  Federal  Register, 
the  Forest  Service  gave  direct  notice  of 
the  proposed  rule  to  niunerous 
interested  parties  and  invited  their 
comments.  The  comment  period  for  the 
proposed  rule  lasted  90  days,  closing 
August  4, 1993. 

Summary  of  Comments  and  Responses 

A  total  of  603  comments  were 
received  diuing  the  comment  period.  Of 
these,  590  comments  were  received 
from  individuals,  two  from  elected 
officials,  one  from  a  State  department  of 
health,  and  ten  from  organizations, 
including  two  chapters  of  the  American 
Civil  Liberties  Union.  Most  comments 
were  individually  written  letters  or 
postcards;  severed  comments  were  form 
letters  and  some  were  petitions 
containing  20,451  signatiues.  All 
comments  have  been  given  full 
consideration  in  adoption  of  this  final . 
rule. 

General  Comments 

Comment.  Freedom  of  Assembly. 
Approximately  175  respondents  stated 
that  requiring  permits  for  expressive 
activities  violates  the  constitutional 
right  of  assembly.  Most  of  these 
respondents  indicated  that  the  First 
Amendment  right  of  assembly  is 
absolute  and  that  any  attempt  to 
regulate  assembUes  on  public  land  is 
invalid  per  se.  Specific  and  reciurent 
comments  from  these  respondents  were 
as  follows: 

— That  the  special  use  authorization 
requirement  in  the  proposed  rule  is 
generally  illeged; 
— ^That  no  possible  governmental 
interest  can  justify  restrictions  on  free 
speech; 
— That  any  regulation  of  First 
Amendment  activities  is  content- 
based  per  se; 
— That  tnere  are  no  acceptable  criteria 
by  which  to  judge  an  application  for 
authorization  of  First  Amendment 
activities; 
— That  Clark  v.  Community  for  Creative 
Non-violence,  468  U.S.  288  (1984),  a 
case  cited  in  the  preamble  in  support 
of  the  proposed  rule,  violates  both  the 
letter  and  spirit  of  the  Bill  of  Rights; 
— ^That  the  significant  governmental 
interest  standard  should  not  apply 
because  it  is  too  low  to  justify 
abridgment  of  constitutional  rights, 
and  that  the  standards  of  compelling 
governmental  interest  and  clear  and 
present  danger  should  apply  instead; 


— ^That  Clark  v.  Community  for  Creative 

Non-Violence,  468  U.S.  288  (1984), 

and  Shuttlesworth  v.  City  of 

Birmingham.  394  U.S.  147  (1969), 

cases  cited  in  the  preamble  in  support 

of  the  proposed  rule,  are  too  recent 

and  imtested; 
— ^That  although  courts  may  allow 

reasonable  time,  place,  and  maimer 

restrictions  on  First  Amendment 

activities,  the  United  States 

Constitution  is  still  the  highest  law  of 

the  land; 
— That  the  United  States  Constitution  is 

a  permit; 
— That  hiunanity  is  a  permit; 
— ^That  Americans  do  not  need 

authorization  to  exercise  basic 

constitutional  rights; 
— ^That  the  proposed  rule  imposes  a 

prior  restraint  and  is  an  imdue  burden 

on  the  public; 
— That  the  Rainbow  Family  cannot 

comply  with  the  permit  requirement; 
— That  rights  cannot  be  extinguished  by 

decree  of  an  executive  agency; 
— That  one  person  should  not  be  able  to 

tell  another  person  what  to  do; 
— ^That  everyone  should  be  able  to 

choose  when  and  where  they  want  to 

gather  on  public  land  and  distribute 

noncommercial  printed  material; 
— ^That  in  exercising  their  First 

Amendment  right  of  assembly,  people 

should  be  able  to  act  as  they  please; 
— That  national  forests  should  remain 

open  to  all; 
— ^That  national  forests  are  supported  by 

tax  dollars  and  that  taxpayers  have  a 

right  to  gather  on  pubUc  lands; 
— That  public  land  belongs  to  the 

people  and  that  they  should  be  able 

to  use  it  without  a  permit; 
— ^That  the  proposed  rule  discriminates 

against  humans,  who  are  given  fewer 

rights  than  animals  to  gather  in  the 

national  forests; 
— That  assembUes  on  the  national 

forests  provide  thousands  of  people 

with  a  fine  vacation;  and 
— That  if  a  similar  rule  were  appUed  in 

cities  or  towns,  the  rule  would 

amoimt  to  imposition  of  martial  law. 

Response.  The  United  States  Supreme 
Court,  the  highest  court  in  the  country? 
is  the  ultimate  arbiter  of  the  United 
States  Constitution.  Marbury  v. 
Madison,  5  U.S.  (1  Cranch)  137, 177-78 
(1803).  As  noted  in  the  preamble  to  the 
proposed  rule  and  the  preamble  to  this 
final  rule,  the  Supreme  Court  has 
repeatedly  held  that  the  government 
may  enforce  reasonable  time,  place,  and 
manner  restrictions  on  First 
Amendment  activities.  Such  restrictions 
are  appropriate  where  they  are  content- 
neutral,  where  they  are  narrowly 
tailored  to  further  a  significant 
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governmental  interest,  and  where  they 
leave  open  ample  alternative  channels 
for  communication  of  information. 
Qark  v.  CCNV,  468  U.S.  at  293.  Permits 
have  been  recognized  as  constitutional 
restrictions  of  time,  place,  and  manner 
for  expressive  activities  when  specific 
and  objective  standards  guide  the 
licensing  authority.  Shuttlesworth,  394 
U.S.  at  150-51, 153.  Both  Qark  v.  CCNV 
and  Shuttlesworth  involve  time,  place, 
and  manner  restrictions  on 
demonstrations  in  urban  areas.  Clark  v. 
CCNV  has  been  cited  nearly  400  times 
by  niunerous  coiuts,  including  over  40 
times  by  the  Supreme  Court. 
Shuttlesworth  has  been  cited  over  600 
times  by  numerous  courts,  including 
over  50  times  by  the  Supreme  Court. 
These  cases  have  been  extensively 
tested. 

The  final  rule  meets  the  constitutional 
requirements  of  Clark  v.  CCA^  and 
Shuttlesworth.  The  final  rule  does  not 
restrict,  and  is  not  intended  to  restrict, 
freedom  of  thought  or  expression,  nor 
does  the  final  rule  prohibit  expressive 
activities.  Rather,  the  final  rule 
establishes  a  permit  system  with 
specific  and  objective  standards  that 
further  the  significant  governmental 
interests  of  resource  protection, 
allocation  of  space  in  the  face  of  greater 
restrictions  on  the  use  of  public  land, 
and  promotion  of  public  health  and 
safety.  The  final  nlle  presimies  that  a 
special  use  authorization  will  be  granted 
and  restricts  the  content  of  an 
application  to  information  concerning 
time,  place,  and  manner  for  activities 
subject  to  the  rule.  Under  the  final  rule, 
if  an  application  is  denied  and  an 
alternative  time,  place,  or  manner  will 
allow  the  applicant  to  meet  the 
evaluation  criteria,  the  authorized 
officer  must  offer  that  alternative. 

Comment:  Free  Exercise  of  Religion. 
Forty-eight  respondents  commented  that 
the  proposed  rule  infringes  on  the  free 
exercise  of  rehgion.  Specifically,  these 
respondents  stated  that  permits  are 
unconstitutional  as  applied  to  religious 
activity,  citing  Shuttlesworth  and 
Cantwell;  that  Rainbow  Family 
Gatherings  are  protected  under  the  free 
exercise  clause  of  the  United  States 
Constitution;  that  Rainbow  Family 
Gatherings  involve  the  exercise  of 
religion:  that  Rainbow  Family 
Gatherings  are  a  religious  experience; 
that  Rainbow  Gatherings  provide 
spiritual  growth;  that  the  woods  are  the 
Rainbow  Family's  chtuch;  that  people 
choose  to  gather  with  those  of  similar 
religious  beUefs  in  the  cathedral  of 
nature;  that  the  proposed  rule  would 
restrict  gatherings  for  the  purpose  of 
spiritual  expression;  that  the  proposed 
rule  targets  those  who  go  to  the  forest  to 


worship;  and  that,  to  many,  particidarly 
Native  Americans,  pubUc  land  includes 
sacred  ground. 

Response.  The  final  rule  does  not 
infringe  and  is  not  intended  to  infringe 
upon  the  free  exercise  of  reUgion.  Under 
Shuttlesworth  and  Cantwell,  permits 
have  been  recognized  as  constitutional 
restrictions  of  time,  place,  and  manner 
for  activities  involving  the  expression  of 
views,  including  religious  gatlierings. 
when  specific  and  objective  standards 
guide  the  Ucensing  authority.  394  U.S. 
at  150-51. 153;  310  U.S.  at  304-05.  ]n 
Cantwell,  the  Supreme  Court  stated  that 
the  regtilation  of  soUdtation  generally 
in  the  public  interest  is  constitutional 
where  the  regulation  does  not  involve 
any  religious  test  and  does  not 
unreasonably  obstruct  or  delay  the 
collection  of  funds,  even  if  the 
collection  is  for  a  religious  purpose.  The 
Court  held  that  this  type  of  regulation 
does  not  constitute  a  prohibited  prior 
restraint  or  impose  an  impermissible 
burden  on  the  free  exercise  of  reUgion. 
Id.  at  305. 

Similarly,  this  final  rule  is  a  general 
regulation  in  the  public  interest,  does 
not  involve  any  religious  test,  and  does 
not  imreasonably  obstruct  or  delay 
activities  subject  to  the  rule.  Therefore, 
the  final  rule  is  not  open  to  any 
constitutional  objection  under  the  Free 
Exercise  Clause  of  the  First 
Amendment,  even  if  some  of  the 
activities  subject  to  the  rule  are  for  a 
religious  purpose, 

Raquiring  a  special  use  authorization 
for  all  group  uses  of  National  Forest 
System  lands  does  not  substantially 
burden  the  free  exercise  of  rehgion  and 
therefore  does  not  trigger  the  compelling 
interest  standard  under  the  ReUgious 
Freedom  Restoration  Act  of  1993  (42 
U.S.C.  2000bb  note). 

The  Supreme  Court  has  held  that  the 
natiue  of  the  burden  is  relevant  to  the 
standard  the  government  must  meet  to 
justify  the  burden.  Bowen,  Secretary  of 
Health  and  Human  Serv.  v.  Roy,  476 
U.S.  693,  707  (1986).  hi  cases  in  which 
the  Supreme  Court  has  invalidated  a 
governmental  action  that  interfered  with 
an  individual's  practice  of  reUgion,  the 
Court  has  relied  directly  or  indirectly  on 
the  coercive  natiu«  of  the  governmental 
action  or  regulation  and  the  imposition 
of  penalties  on  the  free  exercise  of 
religion.  See,  e.g.,  Thomas  v.  Review  Bd. 
of  Indiana  Employment  Sec.  Div.,  450 
U.S.  707,  716-17  (1991)  (denial  of 
imemployment  benefits  to  appUcant 
whose  religion  forbade  him  to  fabricate 
weapons);  Wisconsin  v.  Yoder,  406  U.S. 
205,  218-19  (1972)  (enforcement  of 
compulsory  high  school  attendance  law 
against  Amish,  in  violation  of  their 
reUgion  and  way  of  Ufa);  Sherbert  v. 


Vemer,  374  U.S.  398,  403-06  (1963) 
(denial  of  imemployment  compensation 
benefits  to  appUcant  who  refused  to 
accept  worlc  requiring  her  to  violate  the 
Sabbath),  hi  these  cases,  the 
governmental  action  or  legislation 
criminaUzed  religiously  inspired 
activity  or  inescapably  compelled 
conduct  that  some  find  objectionable  for 
reUgious  reasons. 

In  contrast,  the  Supreme  Court  has 
upheld  governmental  action  or 
r^ulation  that  indirectly  and 
inddentaUy  imposes  a  burden  on  the 
practice  of  reUgious  beUefe  or  calls  for 
a  choice  between  securing  a 
governmental  benefit  and  adherence  to 
reUgious  beUefe.  See,  e.g..  Roy,  476  U.S. 
at  707-08  (federal  statute  requiring 
states  in  administering  certain  welfare 
programs  to  use  Social  Security 
numbers,  where  use  of  these  numbers 
violated  Native  American  appUcants' 
reUgious  beUefs);  Hamilton  v.  Regents  of 
University  of  Cahfomia,  293  U.S.  245, 
262-65  (1934)  (curriculvun  in  state 
imiversity  requiring  aU  students  to  take 
miUtary  courses,  where  some  students 
sought  exclusion  from  those  courses  on 
groimds  of  their  reUgious  beliefs  and 
conscientious  objections  to  war).  In 
these  cases,  the  challenged 
governmental  action  interfered 
significantly  with  the  abiUty  of  private 
persons  to  pursue  spiritual  fulfillment 
according  to  their  own  reUgious  beUefs. 
In  none  of  these  cases,  however,  were 
the  affected  individuals  coerced  by  the 
government's  action  into  violating  their 
religious  beliefs,  nor  did  the 
governmental  action  penaUze  reUgious 
activity  by  denying  any  person  an  equal 
share  of  the  rights,  benefits,  and 
privileges  enjoyed  by  other  citizens. 
Roy.  476  U.S.  at  703.  Under  these  cases, 
absent  proof  of  an  intent  to  discriminate 
against  particular  reUgious  beUefe  or 
against  reUgion  in  general,  the 
government  meets  its  burden  when  it 
demonstrates  that  a  challengfid 
requirement  for  governmental  benefits, 
neutral  and  uniform  in  its  appUcation, 
is  a  reasonable  means  of  promoting  a 
legitimate  pubUc  interest.  Id.  at  707-08. 

Like  the  governmental  action  in 
Hamilton  and  Roy,  this  final  rule  has  no 
direct  or  indirect  tendency  to  coerce 
individuals  into  acting  contrary  to  their 
reUgious  beUefs,  Nothing  in  the  final 
rule  suggests  antagonism  by  the 
Department  towards  reUgion  generally 
or  towards  any  particular  reUgious 
belief.  The  special  use  authorization 
requirement  for  group  uses  is  facially 
neutral  and  appUes  to  all  types  of  these 
activities.  The  £)epartment  has  made  no 
provisions  for  individual  exemptions  to 
this  requirement.  Moreover,  the 
requirement  is  a  reasonable  means  of 
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promoting  the  legitimate  public 
interests  of  resource  protection, 
allocation  of  space  in  the  face  of 
increasing  competition  for  the  use  of 
National  Forest  System  lands,  and 
promotion  of  public  health  and  safety. 

Comment:  Noncommercial 
Distribution  of  Printed  Material.  Several 
respondents  commented  on  some  issues 
pertaining  to  the  requirement  to  obtain 
a  special  use  authorization  for 
noncommercial  distribution  of  printed 
material.  Approximately  19  respondents 
stated  that  the  agency's  concerns  about 
adverse  impacts  associated  with 
noncommercial  distribution  of  printed 
material  are  hypothetical  or  inadequate 
to  justify  the  regulation.  One  respondent 
stated  that  the  Bible  or  other  religious 
tracts  could  be  banned  under  the 
proposed  rule.  Four  respondents  stated 
that  the  special  use  authorization 
requirement  for  noncommercial 
distribution  would  allow  the  agency  to 
censor  printed  material.  Six  respondents 
stated  that  the  proposed  rule  singles  out 
expressive  conduct  in  regulating 
noncommercial  distribution  of  printed 
material.  Three  respondents  stated  that 
the  agency  can  address  resource 
problems  associated  with 
noncommercial  distribution  by 
estabUshing  a  specific  and  objective 
poUcy  on  posting,  fixing,  or  erecting 
printed  material  and  on  maintaining 
safe  traffic  conditions,  rather  than 
deciding  on  a  case-by-case  basis  where 
and  when  the  activity  will  be  allowed. 

One  respondent,  citing  United  States 
V.  Picciotto,  875  F,2d  345  p.C.  Cir. 
1989),  argued  that  resource  problems 
associated  with  posting,  affixing,  or 
erecting  printed  material  cannot  be 
addressed  by  adding  impubUshed 
conditions  to  spedal  use  authorizations, 
and  that  any  desired  restrictions  must 
be  published  in  a  rule.  Another 
respondent  advised  the  agency  to 
promulgate  regulations  making  each 
group  responsible  for  its  own  discarded 
printed  material.  Three  respondents 
commented  that  regulations  already 
exist  for  dealing  with  resource  impacts 
associated  with  distribution  of  printed 
material.  Seven  respondents  questioned 
where  they  could  distribute 
noncommerdal  printed  material  if  they 
could  not  do  it  on  pubUc  lands.  One 
respondent  stated  that  distribution  is 
defined  too  broadly  in  the  proposed  rule 
to  allow  for  ample  alternative  channels 
of  communication.  Five  respondents 
stated  that  the  spedal  use  authorization 
requirement  for  noncommercial 
distribution  of  printed  material  could 
have  the  effect  of  stifling  legitimate 
public  protests  of  Forest  Service 
activities.  One  respondent  commented 
that  a  permit  for  noncommerdal 


distribution  of  printed  material  could  be 
denied  for  any  reason. 

Response.  The  Department  has 
carefully  examined  the  special  use 
authorization  requirement  for 
noncommerdal  distribution  of  printed 
material.  Based  on  the  comments 
received  on  resource  impacts  and  on  the 
Department's  review  of  resource 
impacts  associated  with  noncommercial 
distribution  of  printed  material,  the 
Department  has  determined  that  these 
impacts  are  not  significant  enough  to 
warrant  regulation  at  this  time. 
Therefore,  the  Department  has  removed 
from  the  final  rule  the  special  use 
authorization  requirement  for 
noncommercial  distribution  of  printed 
material. 

Comment:  Significant  Governmental 
Interests.  Approximately  75  respondents 
commented  that  the  Forest  Service  had 
not  established  a  significant  interest  in 
promulgating  the  rule,  Spedfically, 
these  respondents  stated  that  there  is  no 
significant  governmental  interest  in 
protecting  the  nation's  public  lands;  that 
the  Forest  Service's  mandate  to  proted 
the  national  forests  under  16  U,S.C,  551 
is  not  at  issue;  that  there  is  no  beneficial 
reason  for  the  regulation;  that  the 
proposed  rule  fails  the  significant 
governmental  interest  test  in  Clark  v, 
CCNV;  that  time,  place,  and  manner 
restrictions  are  being  imposed  without 
an  initial  finding  that  they  are  required; 
and  that  restrirtions  on  group  uses 
should  exist  only  when  there  is  a  clear 
environmental  reason. 

Respondents  also  stated  that  the 
agency's  concerns  about  resource 
impacts  are  hypothetical  or  vague  and 
insignificant;  that  the  agency  needs 
proof  of  resource  damage  in  order  to 
justify  the  proposed  rule;  that  the 
agency  has  not  cited  evidence  that  25  or 
more  people  have  a  greater  impact  on 
forest  resources  and  faciUties  than  fewer 
than  25  people;  that  25  or  even  several 
hundreds  of  people  gathered  for 
peaceful  purposes  cannot  be  a  threat  to 
public  safety  or  the  environment;  that 
the  collective  impad  on  forest  resources 
by  a  group  is  equal  to  or  less  than  the 
cumulative  impad  of  an  identical 
number  of  individuals;  that  it  is  easier 
to  monitor  large  group  gatherings  than 
small  bands  of  individuals;  that 
individuals  in  aware  groups  can 
monitor  each  other;  that  the  respondent 
takes  care  of  the  land;  that  the 
respondents  are  not  harming  the  land; 
that  unlike  off-road  motorcycle  races, 
activities  involving  the  expression  of 
views  do  not  harm  forest  resources;  that 
group  uses  cannot  cause  irreparable 
damage;  that  the  proposed  regulation 
would  take  the  national  forests  away 
from  people  who  gather  there  at  no  one 


else's  expense;  that  large  group 

gatherings  do  not  cost  the  government  a 

lot  of  money;  and  that  there  have  not 

been  any  pubUc  health  problems 

associated  with  group  uses. 
Approximately  30  respondents 

recognized  the  Forest  Service's 

significant  interest  in  protection  of 

forest  resources.  In  particular,  these 

respondents  stated  the  following: 

— That  requiring  a  special  use 
authorization  is  appropriate  if  the  size 
of  a  group  exceeds  the  capacity  of  a 
given  area,  including  campgrounds 
and  parking  and  staging  areas; . 

— That  to  protect  natural  resources,  it 
may  be  necessary  for  the  Forest 
Service  to  regulate  adivity  on 
National  Forest  System  lands  through 
issuance  of  special  use  authorizations; 

— That  to  further  the  public  interest, 
there  is  sometimes  a  need  for  the 
government  to  require  a  spedal  use 
authorization  for  some  First 
Amendment  activities; 

— That  the  concerns  associated  with 
large  numbers  of  people  gathering  on 
unspoiled  land  are  a  challenge  and 
that  the  people's  right  to  assemble 
needs  to  be  balanced  against  the 
custodial  responsibility  of  the  Forest 
Service; 

— That  any  reasonable  rules  that  would 
proted  and  preserve  the  integrity  of 
the  National  Forest  System  are 
appropriate,  that  the  National  Forest 
is  an  invaluable  asset  that  must  be 
accessible  to  responsible  pubUc  use, 
and  that  the  Forest  Service  is  charged 
with  balancing  these  concerns; 

— That  the  Forest  Service  has  a  mandate 
to  manage  National  Forest  System'*, 
lands; 

— That  gatherings  on  pubUc  lands 
should  be  subjed  to  guidelines 
estabUshed  by  the  Forest  Service; 

— That  some  rules  and  regulations  are 
essential; 

— That  regulations  protecting  natural 
resoiu-ces  are  warranted,  provided  the 
rules  do  not  infringe  upon 
constitutional  rights  and  provided 
they  target  onfy  those  who  damage 
natural  resources; 

— That  any  rule  that  helps  preserve  the 
national  forests  is  appropriate; 

— That  restricting  access  to  National 
Forest  System  lands  is  permissible 
where  hiunan  impad  would  harm 
native  wnldlife; 

— That  sanitation  and  site  clean-up  are 
important; 

— ^That  the  agency's  concern  for  the 
safety  and  integrity  of  the  national 
forests  is  appropriate; 

— That  Forest  Service  employees  are  to 
be  commended  for  dedicating  their 
Uves  to  protecting  the  national  forests 
so  that  aU  can  enjoy  them; 
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— ^That  the  Forest  Service  gets  paid  to 

protect  the  national  forests  and  the 

safety  of  forest  visitors; 
— That  the  agency  should  be  concerned 

about  the  well-being  of  the  national 

forests  and  those  who  use  them; 
— ^That  more  people  have  a  greater 

impact  on  forests; 
— That  25  or  more  people  would 

definitely  have  a  greater  impact  on 

resources  and  facilities  than  a  smaller 

group  of  people. 

Response.  As  niunerous  respondents 
noted,  the  Forest  Service  has  a  mandate 
to  protect  the  155  national  forests  and 
regulate  their  occupancy  and  use  for  all 
members  of  the  public  (16  U.S.C.  472, 
551).  Under  that  mandate,  the 
Department  has  established  three 
significant  interests  in  promulgating  this 
rule:  (1)  Protection  of  forest  resovuces 
and  facilities;  (2)  promotion  of  public 
health  and  safety;  and  (3)  allocation  of 
space  in  the  face  of  greater  competition 
for  the  use  of  National  Forest  System 
lands.  While  noncommercial  group  use 
is  an  appropriate  use  of  National  Forest 
System  lands  and  exercise  of  First 
Amendment  rights  is  extremely 
important,  it  is  vital  to  address  these 
significant  interests.  Niunerous 
respondents  have  also  recognized  that 
these  interests  are  significant.  In 
addition,  the  Supreme  Court  has 
specifically  held  that  protection  of 
public  lands  for  cxirrent  and  future 
generations  is  a  significant 
governmental  interest.  See  Clark  v. 
CCNV,  468  U.S.  at  296. 

The  Forest  Service  has  encoimtered  a 
variety  of  problem^  in  connection  with 
noncommercial  group  use  of  National 
Forest  System  lands.  These  problems, 
which  are  attributable  to  the  size  of 
groups,  the  concentration  of  people  in  a 
given  area,  and  the  physical  intensity  of 
the  use,  have  arisen  in  connection  with 
many  different  types  of  noncommercial 
group  uses,  both  Uiose  involving  and 
those  not  involving  the  expression  of 
views.  These  problems  have  included 
the  spread  of  disease,  pollution  from 
inadequate  site  clean-up,  soil 
compaction  from  inadequate  site 
restoration,  resource  damage  in  critical 
salmon  habitat,  resource  damage  in 
riparian  zones  and  meadows,  damage  to 
archaeological  sites,  and  traffic 
congestion. 

Although  one  individual  could  cause 
much  damage,  for  example,  by  setting  a 
forest  fire,  and  a  series  of  individuals 
could  perhaps  over  time  have  a 
significant  impact  on  forest  resources,  in 
the  Forest  Service's  experience  large 
groups  typically  have  more  impact  on  a 
given  area  than  individuals  and,  with 
Umited  exceptions,  a  special  use 


authorization  is  not  needed  for    ' 
individual  uses.  Regardless  of  whether 
the  damage  caused  by  these  problems  is 
irreparable,  the  Department  believes 
that  it  would  further  the  public  interest 
to  control  or  prevent  the  damage 
through  a  special  use  authorization 
system  for  noncommercial  group  uses. 
The  authorization  system  also  will 
allow  the  Forest  Service  to  allocate 
space  among  noncommercial  group  uses 
and  scheduled  and  existing  uses  and 
activities,  including  protection  of 
habitat  for  endangered,  threatened,  or 
other  plant  and  animal  species. 

Comment.  Adverse  Impacts  of  Group 
Uses.  Approximately  64  respondents 
argued  diat  other  activities,  such  as  off- 
road  motorcycling,  clear-cutting, 
mining,  and  grazing,  have  a  greater 
impact  on  forest  resources  than 
noncommercial  group  uses.  Specifically, 
these  respondents  stated: 
— ^That  the  agency's  resource  impacts 
rationale  seems  inadequate,  given  that 
the  disposal  of  timber  and  minerals 
and  the  grazing  of  livestock  are 
exempted  from  regulation; 
— That  noncommercial  uses  and 
activities  are  regulated  more 
stringently  than  other  uses  that  have 
greater  impacts; 
— That  noncommercial  uses  and 
activities  should  not  be  included  in 
the  same  regulatory  framework  as 
other  special  uses,  such  as  the 
disposal  of  timber  and  minerals  and 
the  grazing  of  livestock,  that  have 
greater  impacts; 
— ^That  under  the  proposed  rule, 
exploitation  of  Uie  forest  for  monetary 
gain  would  take  precedence  over  the 
right  to  assemble; 
— ^That  the  Forest  Service  has  done  more 
damage  to  public  lands  than 
noncommercial  group  uses; 
— That  commercial  uses  of  the  national 

forests  should  be  banned;  and 
— ^That  clear-cutting  authorized  by  the 
agency  was  responsible  for  the  listing 
as  an  endangered  species  of  a  fresh 
water  mussel  in  a  creek  at  the  site  of 
the  1993  Alabama  Rainbow  Family 
Gathering. 

Response.  The  Department  disagrees 
with  these  comments.  The  disposal  of 
timber  and  minerals  and  the  grazing  of 
livestock  are  not  exempted  from 
regulation.  As  noted  in  the  preamble  to 
the  proposed  and  final  rules,  the 
disposal  of  timber  is  regidated  in  36 
CFR  part  223;  the  disposal  of  minerals 
is  regulated  in  36  CFR  part  228;  and  the 
grazing  of  livestock  is  regulated  in  36 
CFR  part  222.  The  disposal  of  timber 
and  minerals  and  the  grazing  of 
Uvestock  are  thus  subject  to  separate 
regulations  from  noncommercial  uses 


and  activities.  The  regulation  of  timber 
and  mineral  disposal  and  livestock 
grazing  has  no  bearing  on  the  regulation 
of  noncommercial  uses  and  activities, 
including  activities  involving  the 
expression  of  views.  All  other 
commercial  uses  and  activities  of 
National  Forest  System  land  require  a 
special  use  authorization  imder  36  CFR 
part  251,  subpart  B.  All  commercial  uses 
of  National  Forest  System  lands  undergo 
environmental  and  other  reviews  prior 
to  approval  of  any  on-the-ground 
activities. 

Commercial  use  of  the  National  Forest 
System  is  appropriate.  MUSY  authorizes 
the  Forest  Service  to  manage  National 
Forest  System  lands  for  both 
commercial  and  noncommercial  uses 
(16  U.S.C.  52&-531).  The  agency's 
regulation  of  the  disposal  of  timber  and 
minerals  and  the  grazing  of  livestock  is 
beyond  the  scope  of  this  rulemaking. 
The  relative  impacts  of  commercial  uses 
and  noncommercial  group  uses  are  not 
relevant  to  this  rulemaking.  What  is 
relevant  are  the  impacts  of 
noncommercial  group  uses  and  whether 
controlling  and  preventing  those 
impacts  warrant  regulation  of 
noncommercial  group  uses.  This 
Department  believes  that  mitigation  and 
prevention  of  the  impacts  associated 
with  noncommercial  group  uses  are 
significant  interests  that  justify  the 
special  use  authorization  requirement. 

Noncommercial  group  uses  will  not 
be  regulated  more  stringently  imder  the 
final  rule  than  other  uses  and  activities 
that  have  greater  impacts.  The  final  rule 
restricts  the  content  of  an  appUcation  to 
information  concerning  time,  place,  and 
manner  for  noncommercial  group  uses 
and  establishes  very  limited 
circumstances  luider  which  an 
authorized  officer  can  deny  or  revoke  a 
special  use  authorization  for 
noncommercial  group  uses.  In  contrast, 
commercial  uses  and  activities  subject 
to  36  CFR  parts  222,  223,  228,  and  251 
are  governed  by  complex  regulations 
that  give  the  authorized  officer  broad 
discretion  administering  the  applicable 
authorization. 

Comment.  Significant  Governmental 
Interests  With  Respect  to  Rainbow 
Family  Gatherings.  The  Rainbow  Family 
of  Living  Light  organizes  regular 
gatherings  in  the  national  forests  to 
celebrate  life,  worship,  express  ideas 
and  values,  and  associate  with  others 
who  share  their  beUefs.  The  largest  of 
these  meetings  is  the  annual  Rainbow 
Family  Gathering.  The  annual  Gathering 
is  held  at  an  undeveloped  site  in  a 
different  national  forest  each  siunmer 
and  attracts  as  many  as  20,000  people 
fi'om  across  the  Nation  and  aroiuid  the 
world. 
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Approximately  130  respondents  wrote 
that  the  Forest  Service  has  not 
established  a  significant  interest  in 
requiring  a  special  use  authorization  for 
Rainbow  Family  Gatherings.  These 
respondents  stated  that  concerns 
associated  with  Rainbow  Family 
Gatherings  have  not  materialized;  that 
there  has  been  no  significant  damage  in 
20  years  of  Rainbow  Family  Gatherings; 
that  the  Rainbow  Family  has  had 
gatherings  of  up  to  a  few  thousand 
people  for  over  a  two-week  p)eriod 
without  major  impact  to  the  land  or 
input  from  the  Forest  Service;  that  there 
is  no  reason  to  believe  that  any  similar 
group  would  behave  difiierently;  and 
that  reports  of  Rainbow  Family 
Gatherings  do  not  describe  any  adverse 
impacts  associated  with  the  Gatherings, 
which  have  less  impact  on  forest 
resources  than  twelve  Boy  Scouts. 

These  respondents  further  stated  that 
there  is  no  hazardous  situation,  taking 
of  an  endangered  species,  or  out  of  the 
ordinary  resource  damage  associated 
with  Rainbow  Family  Gatherings;  that 
the  forest  is  left  in  better  condition  after 
Rainbow  Family  Gatherings,  unUke  the 
way  most  campers  and  hunters  leave 
public  lands;  that  at  the  1993  Rainbow 
Family  Gathering  in  Alabama,  campsites 
were  carefully  planned,  garbage  was 
neatly  collected  and  recyclables 
separated,  signs  were  posted  so  as  to 
ensure  no  significant  impact  on  trees, 
latrines  were  strategically  placed  and 
plainly  marked,  and  an  effort  was  made 
to  notify  all  Rainbow  Family  members 
of  the  presence  of  endangered  fresh 
water  mussels  in  a  creek  at  the  site;  that 
there  has  never  been  a  serious  illness  or 
public  health  problem  at  a  Rainbow 
Family  gathering;  that  Rainbow  Family 
Gatherings  usually  occujt  without 
adverse  impact  to  pubUc  health,  safety, 
land,  or  property;  that  the  Rainbow 
Family  does  not  need  to  be  regulated  by 
the  Forest  Service  because  it  has  an 
internal  consensus  process  for 
regulating  itself;  that  the  Rainbow 
Family  takes  care  of  parking;  water 
supply,  kitchen  hygiene,  latrines,  and 
camp  safety;  that  the  agency's  concern 
for  pubhc  health  and  safety  is  specious; 
and  that  considerations  of  public  health 
are  not  related  to  the  purposes  of  the 
rule. 

Four  respondents  acknowledged  that 
the  annual  Rainbow  Family  Gatherings 
have  a  significant  impact  on  the 
national  forests.  One  respondent  stated 
that  camping  by  any  group  the  size  of 
the  annual  Rainbow  Family  Gathering 
will  necessarily  have  some  noticeable 
impact  on  the  land.  Another  commented 
that  national  forests  should  be  protected 
and  that  Rainbow  Family  Gatherings 
have  a  detrimental  effect  on  the  plants 


and  animals  in  the  forests.  A  third 
acknowledged  that  Rainbow  Family 
Gatherings  take  their  toll  on  the 
ecosystem,  and  a  fourth  noted  that  the 
annual  Rainbow  Family  Gatherings  have 
a  considerable  impact  on  the 
undeveloped  sites  chosen  for  the 
Gatherings.  One  respondent  noted  that 
many  Rainbow  Family  members 
required  emergency  room  care  during 
the  1993  Gathering  and  suggested  that 
the  Rainbow  Family  should  arrange  for 
community  liaisons  prior  to  the  annual 
Gathering.  Two  respondents  commented 
that  water  pollution  is  evident  in  the 
National  Forest  System:  one  respondent 
stated  that  all  water  on  National  Forest 
System  lands  should  be  tested;  the  other 
stated  that  Rainbow  Family  Gatherings 
must  address  the  sufficiency  of  potable 
drinking  water  before  the  Gatherings 
take  place. 

Response.  Forest  Service  experience 
is  that  the  Rainbow  Family  has 
encouraged  gatherers  to  pick  up  trash, 
recycle,  compost,  protect  water  sources 
by  not  camping  or  washing  near  them, 
naturalize  campsites  and  trails,  use 
latrines,  and  bury  waste.  The  Rainbow 
Family  also  has  shown  a  concern  for 
sanitation  at  the  Gatherings. 
Nevertheless,  the  annual  Gatherings 
have  a  considerable  impact  on  the 
national  forest  sites  selected  by  the 
Rainbow  Family  and  in  some  instances 
on  public  health  and  safety  as  well. 
Controlling  or  preventing  adverse 
impacts  on  forest  resources  and 
addressing  concerns  of  public  health 
and  safety  are  two  purposes  of  this  rule. 

Typically,  the  Rainbow  Family 
chooses  an  undeveloped  site  with  open 
fields  or  meadows.  Access  to  the  site  is 
limited.  Backcountry  eating,  sleeping, 
and  cooking  facilities  are  set  up  for  as 
many  as  20,000  people.  Parking  must  be 
available  for  their  vehicles,  which  range 
from  cars  to  double  decker  buses. 

At  the  1987  Gathering  in  North 
Carolina,  for  exeunple,  impacts  included 
soil  compaction  and  loss  of  vegetation 
in  the  paths  to  various  camps  and  in  the 
surrounding  fields.  At  the  end  of  the 
Gathering,  there  were  four  acres  of  fields 
and  about  eight  miles  of  paths  12  to  25 
feet  wide  with  compacted  soil  and 
complete  loss  of  vegetation.  Only  the 
latrines  near  the  fields  where  activities 
took  place  were  covered;  latrines  in 
outlying  camps  were  left  open  with 
human  waste  exposed.  The  Forest 
Service  had  to  complete  rehabilitation 
of  the  site  because  the  Rainbow  Family 
had  failed  to  rehabilitate  it  adequately. 
Garbage  and  trash  were  not  always 
removed  promptly  fi^m  collection 
points  and  piled  up.  Although  the 
garbage  and  trash  were  separated,  they 
were  mixed  together  in  receptacles 


provided  by  the  coimty.  At  the  end  of 
the  Gathering,  the  Forest  Service  had  to 
remove  a  dump  truck  load  and  a  pickup 
truck  load  of  garbage  that  had  been  left 
along  the  sides  of  the  main  road  through 
the  site. 

A  serious  public  health  threat  arose  at 
the  1987  Gathering.  At  the  site  of  this 
Gathering,  many  Rainbow  Family 
members  did  not  boil  water  from 
springs  that  were  high  in  fecal  coliform 
bacteria.  EKuing  the  week  of  July  1-4, 
many  people  had  diarrhea  and  fever.  As 
people  at  the  Gathering  became  sick, 
they  used  the  latrines  less  and  less.    ^ 
Uncovered  human  wastes  were 
scattered  where  people  traveled  and 
camp>ed.  Many  people  went  barefoot 
and  their  stepjjing  in  uncovered  human 
wastes  helped  transmit  the  disease. 
Hospitals  in  two  states  notified  the 
Centers  for  Disease  Control  (CDC,  now 
called  the  Centers  for  Disease  Control 
and  Prevention)  in  Atlanta  that  cases  of 
confirmed  shigellosis  had  been  detected 
among  people  who  had  attended  the 
Gathering.  Shigellosis  is  a  highly 
contagious  form  of  dysentery,  caused  by 
shigellae  bacteria.  The  disease  is 
transmitted  by  direct  or  indirect  fecal- 
oral  contact  fi-om  one  person  to  another 
or  by  contaminated  food  or  water. 
Individuals  primarily  responsible  are 
those  who  fail  to  clean  adequately  their 
fecally  contaminated  hands. 
Transmission  by  water,  milk,  or  flies 
may  occur  as  a  result  of  direct  fecal 
contamination.  One  need  ingest  only  a 
small  number  of  organisms  to  contract 
the  disease,  and  symptoms  normally 
appear  within  seven  days. 

Two  CDC  doctors  visited  the  site  of 
the  Gathering  the  week  after  July  4  and 
interviewed  a  large  percentage  of  the 
Rainbow  Family  members  remaining  at 
the  site.  The  doctors  estimated  that  65 
percent  of  those  people  had 
shingellosis.  At  the  doctors'  suggestion, 
the  Forest  Service  closed  the  site  to 
other  members  of  the  pubUc  from  July 
15  to  29  for  health  reasons.  By  the 
middle  of  August,  25  states  reported 
outbreaks  of  shigellosis  traced  to  people 
who  had  attended  the  Gathering.  In 
early  October,  cases  of  the  disease  were 
still  being  reported  in  25  states. 

Forest  Service  reports  of  Rainbow 
Family  Gatherings  docimient  adverse 
impacts  associated  with  the  Gatherings. 
Two  of  these  reports,  on  the  1991  and 
1992  annual  Gatherings,  were  submitted 
by  a  respondent  along  with  comments 
on  this  rulemaking. 

The  report  on  the  1991  Gathering  in 
Vermont  documents  that  site  clean-up 
and  rehabilitation  were  inadequate  after 
the  1990  Gathering  in  Minnesota. 
Gatherers  left  cigarette  butts  and  plastic 
twist  ties  on  the  ground,  dumped  glass 
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bottles  and  metal  spoons  in  compost 
pits,  abandoned  a  200-gallon  water  tank, 
and  left  latrines  uncovered. 

The  report  on  the  1991  Gathering 
documents  that  while  conducting  site 
clean-up  and  rehabilitation  inspections 
after  the  1991  Gathering,  agency 
officials  found  a  large  amount  of  human 
waste  scattered  throughout  the  woods, 
even  though  a  sufficient  number  of  well- 
constructed  latrines  were  distributed 
throughout  the  Gathering  site. 

In  addition,  the  1991  report  notes 
resource  damage  that  resulted  from  the 
impact  of  large  numbers  of  people  using 
the  area.  Soil  compaction  occurred 
wherever  human  use  was  concentrated, 
that  is,  at  the  main  meadow,  kitchens, 
camps,  and  heavily  used  trails. 
Vegetation  and  duff  layers  fh  these  areas 
were  worn  away.  New  trails  made 
during  the  Gathering  showed  varying 
amounts  of  erosion.  Soil  was  dug  up 
and  sloughed  downhill,  leaving  tree 
roots  exposed.  Gatherers  made  trails 
down  to  brooks,  often  on  steep  slopes. 
Eroding  soils  from  these  trails 
threatened  the  stability  and  integrity  of 
stream  banks  and  water  quality.  In 
several  places  trails  crossed  historic 
rock  walls.  Heavy  pedestrian  traffic  over 
the  walls  caused  them  to  crumble  and 
flatten.  An  archaeological  site  located 
on  the  trail  from  the  front  gate  to  the 
main  meadow  of  the  Gathering  was 
damafied. 

At  tne  1992  Gathering  in  Colorado,  an 
insufficient  number  of  latrines  were  dug 
at  two  areas  with  large  concentrations  of 
people  (approximately  4200  total). 
Latrines  diat  were  dug  at  these  areas 
were  not  placed  at  flagged  locations, 
and  some  were  too  near  open  water.  In 
general,  latrine  locations  were  not 
adequately  marked,  particularly  at  the 
beginning  of  the  Gathering,  which 
resulted  in  some  surface  deposition. 
Many  latrines  were  not  properly 
covered.  No  sanitation  lime  was 
available  until  one  county  health 
department  worker  donated  150  pounds 
to  the  Rainbow  Family. 

During  the  clean-up  effort,  however, 
all  evidence  of  siuiace  deposition  was 
removed  and  all  but  a  few  latrines  in 
remote  locations  were  filled  in  correctly. 
Clean-up  was  reasonably  orderly,  but 
not  timely.  While  all  physical  evidence 
of  the  Gathering  was  removed  or 
rearranged  to  present  a  natuj-al 
appearance,  the  quality  of  scarification 
and  seeding  of  exposed  soil  was 
variable. 

Twenty-seven  acres  of  National  Forest 
System  lands  in  Colorado  used  for  the 
1992  Gathering  were  affected.  Soil 
compaction  and  loss  of  vegetation 
occvirred  in  areas  of  concentrated  use. 
There  were  also  several  traffic  and 


parking  problems  at  the  1992  Gathering. 
Most  of  the  access  routes  were  steep, 
winding,  single-lane  gravel  roads.  The 
increased  traffic  and  imfamiliarity  of 
gatherers  with  these  types  of  road 
conditions  created  a  safety  hazard. 

CALM  (Center  for  Alternative  Living 
Medicine)  is  the  group  in  the  Rainbow 
Family  entrusted  with  the  medical  care 
of  Family  members.  At  annual 
Gatherings,  CALM  sets  up  health  imits 
to  treat  gatherers'  ailments  and  injuries. 
CALM  represented  that  they  could 
furnish  more  than  basic  first  aid  at  the 
1992  Gathering.  Visits  to  CALM  units  by 
health  department  officials  and  local 
hospital  staff  revealed  that  CALM  was 
equipped  to  provide  only  first  aid.  Many 
of  the  bandages  at  the  units  were  old 
surplus  miUtary  issue.  Other  supplies 
were  limited.  No  protocol  was 
established  to  deal  with  emergency 
situations.  Because  CALM  was  not 
equipped  to  deal  with  emergencies  or 
injuries  requiring  more  than  basic  first 
aid,  46  people  attending  the  Gathering 
had  to  be  treated  at  a  local  hospital. 

The  Department  believes  that  it  would 
be  more  efiiactive  and  efficient  for  the 
Rainbow  Family  to  address  these  types 
of  medical  and  sanitation  issues  prior  to 
the  annual  Gathering  through  the 
special  use  authorization  process  and 
through  enhanced  coordination  with 
state  and  local  authorities  than  on  a 
spontaneous  or  post  hoc  basis. 

Comment.  Need  for  Law  Enforcement 
at  Rainbow  Family  Gatherings. 
Approximately  25  respondents 
commented  that  law  enforcement  at 
Rainbow  Family  Gatherings  is 
luinecessary.  These  respondents  stated 
that  there  are  no  threatening  incidents  at 
Rainbow  Family  GaUierings;  that 
Rainbow  Family  members  police 
themselves;  that  Rainbow  Family 
members  always  comply  with  Forest 
Service  regulations;  that  all  serious 
problems  and  violent  individuals  are 
brought  to  the  attention  of  local  law 
enforcement;  that  Rainbow  Family 
Gatherings  have  posed  fewer  seciirity 
problems  than  other  gatherings  of 
equivalent  size;  that  there  are  a  smaller 
niunber  of  incidents  each  year;  that  no 
drug  use  was  observed  at  the  1993 
Gathering  in  Alabama;  and  that  imlike 
uses  of  public  streets  or  public  property 
in  a  city,  which  have  impacts  on  traffic, 
parking,  and  neighborhoods  and  require 
law  enforcement  services,  group  uses  of 
National  Forest  System  lands  have  no 
impacts  on  public  fiaciUties  and  do  not 
require  law  enforcement  services. 

m  contrast,  one  respondent 
acknowledged  that  Rainbow  Family 
Gatherings  attract  some  people  who  are 
not  responsible.  Several  respondents 
noted  that  there  has  been  public  nudity 


at  the  Gatherings.  Qting  use  of 
marijuana  and  psychedeUcs,  one 
respondent  noted  that  the  actions  of 
many  Rainbow  Family  members  are 
illegal  imder  present  drug  laws.  Two 
others  noted  the  use  of  drugs  by  some 
members  of  the  Rainbow  Family.  One 
respondent  also  noted  the  use  of  alcohol 
at  Rainbow  Family  Gatherings. 

Response.  The  Department  disagrees 
that  law  enforcement  at  Rainbow  Family 
Gatherings  is  unnecessary.  Most 
Rainbow  Family  members  who  gather 
on  national  forests  are  peaceful  and  law- 
abiding.  As  several  respondents  noted, 
however,  the  annual  Gatherings  attract 
some  who  are  not. 

Consumption  of  alcoholic  beverages  is 
not  condoned  by  the  Rainbow  Family 
and  is  discouraged  within  the  main 
Gathering.  A  separate  camp,  known  as 
"A"  Camp,  is  ustially  set  up  along  the  • 
access  route  to  the  main  Gathering  for 
those  who  drink  alcoholic  beverages. 
"A"  camp  has  been  a  problem  at  several 
Rainbow  Family  Gatherings  because  of 
its  location.  "A"  Camp  gadierers  have 
panhandled,  extorted  money,  and 
confiscated  liquor  from  people  entering 
the  Gathering.  Gatherers  at  "A"  Camp 
also  have  harassed  law  enforcement 
officers  and  Forest  Service  personnel. 

Forest  Service  and  local  law 
enforcement  officers  issue  a  sizeable 
number  of  citations  for  various 
violations  of  federal  and  local  law  at 
Rainbow  Family  Gatherings.  For 
instance,  at  the  1987  Gathering,  there 
were  311  violations,  including  citations 
for  driving  violations,  resource 
violations,  public  nudity,  impeding 
traffic,  public  nuisance,  and  interfiaring 
with  an  officer.  After  the  Gathering, 
marijuana  plants  sprouted  where  &e 
soil  had  been  dug  up  by  members  of  the 
Rainbow  Family  to  plant  flowers. 
Within  three  weeks  after  the  Gathering, 
the  Forest  Service  foimd  seventeen 
marijuana  plants  approximately  one  to 
two  feet  tall  growing  from  seeds 
scattered  from  the  handling  of 
marijuana.  Possession  of  marijuana  is  a 
violation  of  federal  law.  See  21  U.S.C. 
844. 

At  the  1991  Gathering,  the  Forest 
Service  issued  69  notices  for  ten 
different  violations,  including  camping 
in  a  restricted  area,  public  nudity, 
parking  in  violation  of  instructions, 
operating  a  vehicle  recklessly,  failing  to 
stop  fat  an  officer,  operating  off  road 
carelessly,  occupjdng  a  day  use  area, 
parking  in  other  than  designated  areas, 
operating  a  vehicle  off  road,  and  giving 
false  information.  Two  Rainbow  Family 
members  were  arrested  on  dnig  charges, 
one  for  possession  and  the  other  for  sale 
of  LSD. 
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The  Forest  Service's  non- 
environmental  concerns  were  met  with 
resistance  at  the  1992  Gathering.  For 
example,  20  to  30  Rainbow  Family 
members  staged  a  civil  disobedience 
protest  of  a  Forest  Service  order  closing 
an  area  to  camping  and  parking  because 
of  safety  risks  (the  area  was  located  on 
a  timber  haul  route)  and  commitments 
made  to  other  users  (livestock  was 
scheduled  to  use  the  area).  Gatherers 
gradually  removed  vehicles  bom  the 
area,  but  the  agency  had  to  tow  five 
from  the  site. 

During  the  1992  Gathering,  there  were 
43  arrests  of  Rainbow  Family  members 
on  nine  different  charges,  including  use 
of  a  controlled  substance,  child  abuse, 
tsaMc  violations,  theft,  disorderly 
conduct  and  harassment,  disorderly 
conduct  and  possession  of  a  concealed 
weapon,  motor  vehicle  theft,  a  wildlife 
violation,  and  existence  of  outstanding 
warrants. 

By  comparison,  there  were  82  arrests 
of  non-Rainbow  Family  members  during 
the  period  of  the  Gathering  in  the 
coimty  where  the  Gathering  was  held, 
and  81  during  that  same  period  in  the 
previous  year.  Thus,  there  was  more 
than  a  50  percent  increase  in  the 
number  of  arrests  in  the  county  dining 
that  period,  due  solely  to  the  presence 
of  the  Rainbow  Family. 

Comment:  Government's  Intent  With 
Respect  to  the  Rainbow  Family. 
Approximately  50  respondents 
commented  that  Rainbow  Family 
Gatherings  contribute  to  world  peace 
and  love.  Many  of  these  respondents 
asked  the  agency  not  to  break  up  the 
Gatherings. 

Seventy-two  respondents  stated  that 
the  proposed  rule  is  a  direct  attack  on 
the  Rainbow  Family  or  is  written  with 
the  Rainbow  Family  in  mind. 
Specifically,  these  respondents  believed 
that  the  Rainbow  Family  is  the  group 
most  affected  by  the  proposed  rule;  that 
no  other  group  is  mentioned  in  showing 
a  need  for  the  regulations;  that  in  United 
States  V.  Israel  and  United  States  v. 
Rainbow  Family,  the  agency  tried  to 
stop  Rainbow  Family  Gatherings;  that 
the  agency  imposes  less  stringent 
standards  for  site  clean-up  on  more 
mainstream  groups;  that  the  proposed 
rule  is  a  vehicle  for  spying  on  Rainbow 
Family  members;  that  Forest  Service 
and  state  and  local  law  enforcement 
officers  have  selectively  enforced  laws 
to  harass  and  intimidate  people 
attending  Rainbow  Family  Gatherings; 
that  law  enforcement  officers  have 
looked  for  activity  that  could  be 
construed  as  illegal;  that  the  Forest 
Service  has  been  imreasonable  and 
hostile  at  Rainbow  Family  Gatherings; 
that  the  number  of  law  enforcement 


officers  at  Rainbow  Family  Gatherings  is 
excessive  and  a  waste  of  money;  that 
law  enforcement  officers  have 
established  checkpoints  at  the  entrance 
to  Rainbow  Family  Gatherings  to  search 
cars  and  to  verify  car  registration,  car 
insurance,  and  driver's  Hcenses;  that  at 
the  1993  Gathering  in  Alabama,  a  few 
people  without  car  registration  or 
insurance  were  held  in  chains  and 
beaten;  that  state  police  at  the  1993 
Gathering  conducted  regidar  armed 
patrols  and  random  searches;  and  that 
some  Rainbow  Family  members  have 
been  taken  into  custody  and  forced  to 
pay  a  fine  for  their  release. 

m  contrast,  one  respondent  stated  that 
the  proposed  rule  is  clearly  aimed  at 
more  than  just  one  type  of  gathering. 
Another  respondent  noted  that  to 
comply  with  cases  on  point,  the 
regulation  has  been  modified  to  treat  all 
group  uses  the  same,  regardless  of 
whether  they  involve  the  expression  of 
views.  One  respondent  commented  that 
the  Forest  Service  was  hospitable  and 
kept  order  and  did  a  remarkable  job 
handling  the  crowd  at  the  1993 
Gathering.  Another  respondent  stated 
that  the  Forest  Service  did  an  excellent 
job  helping  the  Rainbow  Family  have  a 
safe  and  healthy  gathering  in  1993  and 
added  that  the  Forest  Service  was 
friendly  and  helpful. 

Response.  The  intent  of  this  rule  is 
not  to  break  up  or  prohibit  any  group 
uses,  including  Rainbow  Family 
Gatherings.  Rather,  the  intent  of  this 
rule  is  to  control  or  prevent  harm  to 
forest  resources,  address  concerns  of 
public  health  and  safety,  and  allocate 
space.  In  United  States  v.  Israel  and 
United  States  v.  Rainbow  Family,  the 
Forest  Service  was  not  attempting  to 
prohibit  the  Rainbow  Family  Gathering, 
but  rather  to  enforce  existing  group  use 
regulations  where  the  Rainbow  Family 
had  failed  to  obtain  a  special  use 
authorization. 

The  Forest  Service  hosts  many  types 
of  noncommercial  group  uses  on 
National  Forest  System  lands,  such  as 
company  picnics,  weddings,  group 
hikes  and  horseback  rides, 
demonstrations,  and  group  gatherings. 
This  final  rule  does  not  single  out  any 
particular  group  or  type  of  event.  As  two 
respondents  noted,  this  rule  applies  to 
all  noncommercial  group  uses,  both 
those  involving  and  those  not  involving 
the  expression  of  views.  The 
Department  intends  to  apply  this  rule 
consistently  and  fairly  as  required  by 
law  to  all  noncommercial  group  uses. 

The  Forest  Service  makes  every  effort 
to  be  friendly  and  hospitable  and  to 
help  every  group  have  a  safe  and 
healthy  visit  to  the  national  forests.  The 
agency's  law  enforcement  approach  at 


large  group  gatherings  reinforces  this 
effort.  As  shown  by  die  reports  on  the 
1991  and  1992  Rainbow  Family 
Gatherings,  agency  law  enforcement 
officers  endeavor  to  act  as  good  hosts  to 
prevent  potential  problems;  to  provide 
for  public  safety;  to  maintain  close 
coordination  with  other  involved 
agencies,  such  as  the  local  highway 
patrol,  sheriff's  office,  and  health 
department;  and  to  ensure  in  a 
coiirteous,  professional  manner 
compliance  with  federal,  state,  and  local 
law  and  agency  regulations. 

To  meet  these  objectives,  enhanced 
law  enforcement  is  needed  for  group 
uses.  Perimeter  patrols  by  local  and 
federal  law  enforcement  agencies  during 
the  1991  Rainbow  Family  Gathering,  for 
example,  focused  on  protecting  local 
residents  and  their  property,  fecilitating 
traffic  flows,  maintaining  safety  on  all 
state  and  local  roads,  and  responding  to 
visitors'  needs  or  calls  for  he^. 

The  Forest  Service  has  endeavored  to 
enforce  its  regulations  not  only  fully  but 
fairly.  Some  Rainbow  Family  members 
who  have  committed  violations  at  the 
annual  Gatherings  have  been  taken  into 
custody  and/ or  have  had  to  pay  a  fine. 
For  example,  after  coordinating  with  a 
local  United  States  Magistrate  and 
Assistant  United  States  Attorney,  Forest 
Service  law  enforcement  officers 
adopted  a  procedure  at  the  early  stages 
of  the  1992  Rainbow  Family  Gathering 
to  allow  prosecution  of  violators  who 
were  temporarily  residing  in  the  area. 
This  procedure  required  violators  either 
to  pay  a  fine  upon  issuance  of  a 
violation  notice  or  to  be  taken  into 
custody  and  brought  before  a  magistrate. 
By  paying  the  fine,  the  violator  did  not 
forego  the  right  to  appear  in  com!  and 
contest  the  violation. 

Shordy  after  receiving  complaints 
about  the  procedure  bom  Rainbow 
Family  members,  the  United  States 
Attorney's  office  recommended  that  the 
'procedure  be  altered.  The  new 
procedure  required  that  a  violation 
notice  for  an  optional  appearance  be 
issued  if  the  violator  could  present 
sufficient  identification  (driver's 
license,  vehicle  registration,  and  proof 
of  insurance  in  the  driver's  name).  If 
adequate  identification  could  not  be 
presented,  the  violator  would  have  to 
pay  the  fine  upon  issuance  of  the 
violation  notice  or  be  detained.  This 
change  in  procedure  illustrates  the 
agency's  effort  to  balance  its  law 
enforcement  obligations  against  its 
concern  for  due  process. 

The  Department  acknowledges  that 
the  level  of  law  enforcement  activities 
may  not  always  have  been  appropriate 
for  group  uses.  For  example,  while  it 
may  be  appropriate  to  post  Forest 
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Service  officials  at  the  entrance  to  a 
Rainbow  Family  Gathering  to  deter 
illegal  activity  and  to  provide  helpful 
information  on  the  national  forests  and 
resource  protection,  it  is  not  necessary 
or  appropriate  to  search  cars  entering 
the  Gathering  or  to  verify  the  driver's 
car  registration,  insurance,  and  hcense. 
This  practice  was  curtailed  at  a 
gathering  in  Mississippi  in  July  1993  as 
soon  as  it  came  to  the  attention  of 
responsible  Forest  Service  officials. 
Promulgation  of  this  rule  will  help  the 
Department  ensure  a  consistent, 
nationwide  approach  to  law 
enforcement  for  group  uses. 

Comment:  Government's  Intent 
Generally.  Approximately  40 
respondents  believed  that  the  intent  of 
the  proposed  rule  is  to  allow  the  Forest 
Service  to  deny  the  use  of  pubUc  lands 
to  groups  the  agency  finds  undesirable. 
These  respondents  stated  that  the 
history  of  the  rule  shows  that  the 
agency's  intent  is  to  restrict  speech  and 
that  by  regxilating  all  noncommercial 
activities  under  the  same  standards,  the 
agency  is  in  effect  still  attempting  to 
restrict  First  Amendment  rights.  These 
respondents  felt  that  if  the  agency  really 
supported  the  rights  of  free  speech  and 
assembly,  it  would  be  apparent  from  the 
proposed  rule  and  there  woidd  be  no 
need  to  state  it  in  the  preamble. 

Other  respondents  stated  that  the 
proposed  rule  masks  an  agenda  that  has 
nothing  to  do  with  protecting  resources 
and  addressing  public  health  and  safety; 
that  the  Forest  Service  has  invoked 
public  health  concerns  rigidly  and 
arbitrarily  to  discourage  gatherings  and 
has  used  these  concerns  as  a  pretext  for 
taking  other  enforcement  action,  such  as 
dealing  with  the  use  of  illegal  drugs; 
and  that  given  the  proposed  rule  is 
written  like  a  legal  brief,  with  a 
provision  for  immediate  judicial  review, 
and  the  agency's  past  attempts  to 
regulate  noncommercial  group  use,  it  is 
reasonable  to  view  this  regulation  as  an 
attempt  to  restrict  assembUes  via  court 
order. 

Other  respondents  stated  that  the 
agency  should  specify  what  will  be 
done  to  ensine  that  enforcement  of  the 
rule  will  not  result  in  acts  of  terrorism 
against  those  who  like  to  gather  in  the 
national  forests;  that  the  proposed  rule 
targets  those  who  go  to  the  forests  to 
worship;  that  the  proposed  rule  is  a 
direct  attack  on  naturists;  that  the 
agency  doesn't  need  a  regulation  to 
ensure  equal  treatment  for  all  groups 
because  equal  treatment  is  already 
guaranteed  by  the  Constitution;  that  the 
proposed  rule  can  be  selectively 
enforced  and  is  therefore  discriminatory 
in  nature;  that  the  proposed  nile  is 
discriminatory  in  natiue,  particularly  in 


view  of  the  severe  restrictions  on  Native 
Americans'  access  to  tribal  lands  and 
the  intimidation  of  Native  Americans  by 
law  enforcement;  and  that  those 
responsible  for  the  inception  and 
formulation  of  the  proposed  rule  are 
enemies  of  the  people  of  this  country. 

Response.  The  intent  of  this  rule  is 
not  to  deny  the  use  of  National  Forest 
System  lands  to  any  group,  nor  is  the 
intent  of  this  rule  to  restrict  speech. 
Rather,  the  intent  of  this  rule  is  to 
implement  reasonable  time,  place,  and 
manner  restrictions  on  group  uses  of 
National  Forest  System  lands. 

In  addition  to  the  need  to  mitigate 
adverse  impacts  on  forest  resources  and 
to  address  concerns  of  public  health  and 
safety,  there  is  a  need  to  allocate  space 
in  the  face  of  increasing  legal 
constraints  on  the  use  of  National  Forest 
System  lands,  including  the  need  to 
protect  endangered,  threatened,  or  other 
plant  and  animal  species.  The 
competition  for  available  sites  in  the 
national  forests  among  animals,  plants, 
and  humans  has  increased  as  more 
demands  and  restrictions  have  been 
placed  on  use  of  the  national  forests. 
Requiring  a  special  use  authorization 
allows  the  agency  to  act  as  a  kind  of 
"reservation  desk"  for  proposed  uses 
and  activities,  including  noncommercial 
group  uses. 

The  Department  believes  that  its 
support  for  the  rights  of  free  speech  and 
assembly  is  not  only  stated  in  the 

[>reamble,  but  is  apparent  from  the 
anguage  and  structure  of  the  rule.  The 
rule  does  not  single  out  any  group.  On 
the  contrary,  the  final  rule  estabUshes 
one  category  called  "nonconunerdal 
group  uses";  restricts  the  cont«it  of  an 
apphcation  for  noncommercial  group 
uses  to  information  concerning  time, 
place,  and  manner;  applies  the  same 
evaluation  criteria  to  all  applications  for 
noncommercial  group  uses  regardless  of 
whether  they  involve  the  expression  of 
views;  establishes  specific,  content- 
neutral  evaluation  criteria  for 
noncommercial  group  uses;  provides 
that  appUcations  for  noncommercial 
group  uses  wiU  be  granted  or  denied 
within  a  short,  specific  timeframe; 
provides  that  if  an  apphcation  is  denied 
and  an  alternative  time,  place,  or 
manner  will  allow  the  applicant  to  meet 
all  the  evaluation  criteria,  the 
authorized  officer  will  offer  that 
alternative;  provides  that  the  authorized 
officer  will  explain  in  writing  the  reason 
for  denial  of  applications  for 
noncommercial  group  uses;  and 
provides  that  such  a  denial  is 
immediately  subject  to  judicial  review. 
These  provisions  have  been  included  to 
meet  the  constitutional  requirements  of 
a  valid  time,  place,  and  manner 


restriction  identified  in  case  law, 
including  United  States  v.  Israel  and 
United  States  v.  Rainbow  Family. 

This  rule  is  needed  to  ensure  equal 
treatment  for  all  groups.  Various 
members  of  the  public  and  state  and 
local  governments  have  criticized  the 
Forest  Service  for  applying  a  double 
standard  in  not  requiring  all  large 
groups  to  obtain  a  special  use 
authorization.  This  rule  ensures  that  all 
noncommercial  groups  are  treated 
equally  under  the  law. 

It  is  the  Departfhent's  intent  that  this 
rule  will  be  applied  consistently  to  all 
noncommercial  groups  as  required  by 
law.  Moreover,  it  is  essential,  both  as  a 
matter  of  fairness  and  as  a  matter  of 
constitutional  law,  that  this  rule  be     ^ 
applied  uniformly.  The  Forest  Service 
intends  to  provide  training  to  its 
personnel  to  ensure  that  the  rule  is 
implemented  consistently. 

Comment:  Least  Restrictive  Means  To 
Further  the  Government's  Interests. 
Approximately  95  respondents 
indicated  that  the  Forest  Service  has  not 
employed  the  least  restrictive  means  to 
achieve  its  interests.  These  respondents 
stated  that  the  proposed  rule  is 
unnecessary  because,  as  the  court  in  the 
Rainbow  Family  case  held,  there  are 
other  laws  and  regulations  that  address 
the  agency's  interests  in  promulgating 
the  proposed  rule;  that  the  agency 
should  deal  with  violations  of  other 
regulations  as  they  occur;  that  there  is 
no  need  for  a  permit  requirement 
because  encouraging  groups  to  contact 
the  agency  prior  to  Uieir  proposed 
activities  is  sufficient  to  address  the 
agency's  concerns;  that  the  agency  does 
not  need  to  require  a  permit  because 
requiring  notice  of  a  proposed  activity  is 
sufficient;  that  mid-sized  groups  of  50  to 
100  people  should  only  have  to  notify 
the  Forest  Service  of  their  activity, 
rather  than  obtain  a  permit;  that  there  is 
no  need  for  an  apphcation  and 
permitting  system  and  that  the  agency 
should  allow  a  group  to  gather  if  they 
meet  all  other  parts  of  the  proposed 
rule;  and  that  the  proposed  rule  should 
not  apply  at  developed  campgrounds  or 
areas  set  aside  for  group  uses. 

Additionally,  these  respondents 
stated  that  given  that  impacts  vary 
depending  upon  the  type  of  activity,  the 
Forest  Service  should  issue  specific  and 
objective  standards  for  those  activities 
that  are  problematic,  and  that  the 
agency  could  also  intensify  education 
programs  for  specific  groups  that  cause 
problems;  that  a  special  use 
authorization  should  not  be  required  for 
chim:h,  club,  or  family  gatherings;  that 
a  simple  assessment,  roping  off  of  high- 
risk  areas,  and  site-specific  camping 
requirements  have  sufficed  for 
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gatherings  of  over  20,000;  and  that  with 
respect  to  the  Rainbow  Family,  the 
Forest  Service  has  been  able  through 
informal  cooperation  to  achieve  its 
objectives  concerning  resource 
protection,  promotion  of  public  health 
and  safety,  and  space  allocation. 

Response.  Less  restrictive  alternatives 
are  not  part  of  the  test  for  the  validity 
of  a  time,  place,  and  manner  regulation 
like  this  final  rule.  Rather,  the  test  is 
Umited  to  whether  the  regulation  is 
content-neutral,  whether  it  is  narrowly 
tailored  to  further  a  significant 
governmental  interest,  and  whether  it 
leaves  open  ample  alternative  channels 
for  communication.  Clark  v.  CCNV.  468 
U.S.  at  293. 

In  Clark  v.  CCNV.  where  the  Court 
upheld  a  National  Park  Service 
regulation  that  prohibited  camping  in 
certain  parks  in  Washington,  D.C.,  the 
Supreme  Coiort  rejected  the  Coiut  of 
Appeals'  view  that  the  challenged 
reflation  was  imnecessary,  and  hence 
invalid,  because  there  were  less  speech- 
restrictive  alternatives  that  could  have 
satisfied  the  governmental  interest  in 
preserving  national  park  lands.  The 
Supreme  Court  held  that  the  less- 
restrictive  alternatives  proposed  by  the 
Court  of  Appeals  represented  no  more 
than  a  disagreement  with  the  National 
Park  Service  over  how  much  protection 
the  core  parks  require  or  how  an 
acceptable  level  of  preservation  is  to  be 
attained.  468  U.S.  at  299. 

Thus,  it  is  immaterial  if  there  are  less 
restrictive  alternatives  to  the  special  use 
authorization  requirement  for 
noncommercial  group  uses,  as  long  as 
the  final  rule  meets  the  test  for 
oonstitutionahty  enunciated  in  Clark  v. 
CCNV.  Under  Clark  v.  (XNV.  the 
federal  land  management  agencies, 
rather  than  the  courts,  have  the 
authority  to  manage  federal  lands  and 
the  competence  to  judge  how  much 

Protection  of  those  lands  is  wise  and 
ow  that  level  of  conservation  is  to  be 
attained.  468  U^.  at  299. 

Even  though  less  restrictive 
alternatives  are  not  part  of  the  test  for 
constitutionahty  for  time,  place,  and 
manner  regulations,  the  Department 
believes  that  the  special  use 
authorization  requirement  is  the  least 
restrictive  means  to  accompUsh  the 
government's  interests.  Other  laws  and 
regulations,  such  as  the  Endangered 
Species  Act  and  rules  providing  for  the 
issuance  of  closure  orders,  address 
resoiu-ce  protection  and  public  health 
and  safety  in  general.  Other  laws  and 
regulations  do  not,  however,  provide  the 
framework  necessary  for  applying  those 
standards  for  resource  protection  and 
public  health  and  safety  to 
nonconunercial  group  uses.  Other  laws 


and  regulations  do  not  allow  the  Forest 
Service  to  control  or  prevent  adverse 
impacts  on  forest  resources  from 
nonconunercial  group  uses,  to  address 
concerns  of  public  health  and  safety 
associated  with  noncommercial  group 
uses,  or  to  allocate  space  for 
noncommercial  group  uses  and  other 
uses  and  activities. 

In  United  States  v.  Rainbow  Family, 
the  coiut  denied  the  government's 
motion  for  a  preliminary  injunction  to 
enforce  the  group  use  regulation  on  the 
groimds  that  the  regulation  was 
unconstitutional  and  not  vaUdly 
implemented.  The  court  stated  in  dicta 
that  the  government  had  an  adequate 
remedy  at  law  which  would  also 
preclude  granting  the  motion,  in  that 
there  were  other  laws  and  regulations  to 
address  the  government's  concerns  in 
seeking  the  injunction.  695  F.  Supp.  at 
314.  The  court  never  ruled  on  the 
existence  of  an  adequate  remedy  at  law 
for  purposes  of  obtaining  a  preliminary 
injxmction.  Even  if  the  court  had  ruled 
on  this  issue,  it  would  have  been 
immaterial  to  the  assessment  of  the 
constitutional  vahdity  of  this  final  rule. 

Requiring  notice  or  a  proposed 
activity  is  also  insufficient  to  address 
the  concerns  underlying  the  final  rule 
because  the  agency  still  lacks  the  ability 
to  regulate  the  activity.  Without  the 
apphcation  and  permitting  system,  the 
authorized  of&cei  cannot  determine 
whether  the  evaluation  criteria  in  the 
final  rule  are  satisfied.  This  final  rule 
will  not  apply  at  developed  recreation 
sites  where  use  is  allocated  under  a 
formal  reservation  system  and  where  the 
agency  has  the  authority  to  manage  and 
to  charge  a  user  fee  to  the  pubhc  imder 
the  Land  and  Water  Conservation  Fund 
Act  (16  U.S.C.  4601-6a). 

The  Department  has  determined  that 
it  has  sufficient  interests  in  regulating 
noncommercial  group  uses.  Regulating 
only  those  activities  or  groups  that  have 
caused  problems  in  the  past  would  be 
difficult  to  defend.  The  courts  in  United 
States  V.  Israel  and  United  States  v. 
Rainbow  Family  held  that  in  regulating 
noncommercial  group  uses  the  agency 
cannot  single  out  expressive  conduct 
and  treat  it  differently  fitjm  other 
activities,  and  that  the  regulation  must 
have  clear  and  objective  standards. 
Regulating  only  certain  groups  or 
activities  based  on  a  judgment  of  which 
ones  have  caused  problems  sufficient  to 
warrant  regulation  could  be  viewed  as 
singling  out  expressive  conduct  on  the 
basis  of  a  subjective  standard.  The  same 
concern  would  apply  if  the  Department 
exempted  certain  types  of 
noncommercial  group  uses,  like  church, 
club,  or  family  gatherings,  fi-om  the 
special  use  authorization  requirement. 


Finally,  as  shown  by  the  reports  on 
the  1991  and  1992  Rainbow  Family 
Gatherings,  the  Forest  Service  has  not 
always  been  able  to  achieve  its 
objectives  concerning  resource 
protection  and  space  allocation  through 
informal  cooperation  with  the  Rainbow 
Family.  In  particular,  agency  personnel 
have  been  frustrated  in  dealings  with 
Rainbow  Family  members  because 
informal  agreements  made  with  one 
individual  or  subgroup  have  not  been 
respected  by  other  group  members.  It 
has  thus  been  difficult  for  the  agency  to 
obtain  commitments  from  the  Rainbow 
Family  on  issues  pertaining  to  the 
Gatherings.  On  a  number  of  issues,  the 
agency  has  had  to  recommence 
discussions  at  each  encounter  with 
Rainbow  Family  members.  The  special 
use  authorization  process  will  enhance 
the  agency's  abiUty  to  achieve  its 
objectives  by  allowing  the  agency  to 
obtain  commitments  from  the  Rainbow 
Family  that  apply  to  the  group  as  a 
whole. 

Comment:  Ample  Alternative 
Channels  for  Communication. 
Approximately  27  respondents  felt  that 
the  proposed  regulation  does  not  leave 
open  ample  alternative  channels  of 
commimication.  These  respondents 
stated  that  there  is  no  adequate 
substitute  for  peaceable  assembly  as  a 
form  of  communication;  without  a 
permit,  a  proposed  activity  could  not 
occur  on  National  Forest  System  lands; 
and  that  the  Rainbow  Family  is  not  an 
organized  group  and  has  no  other  place 
to  go. 

Response.  The  Department  disagrees 
with  these  comments.  The  final  rule 
leaves  open  ample  alternative  channels 
of  communication.  The  final  rule  does 
not  restrict,  and  is  not  intended  to 
restrict,  freedom  of  thought  or 
expression.  Nor  does  the  final  rule 
prohibit  any  expressive  activities. 
Rather,  the  final  rule  requires  a  special 
use  authorization  for  noncommercial 
group  uses  on  the  national  forests. 
Moreover,  §  251.54(h)(2)  of  the  final  rule 
provides  that  if  an  application  is  denied 
and  an  alternative  time,  place,  or 
manner  will  allow  the  apphcant  to  meet 
all  the  evaluation  criteria,  the 
authorized  officer  shall  offier  that 
alternative. 

Comment:  Enforceability. 
Approximately  28  respondents 
commented  on  the  enforceability  of  the 
proposed  rule.  Specifically,  six 
respondents  stated  that  enforcement  of 
the  rule  would  be  provocative  and 
confrontational  because  the  rule  would 
be  ignored  and  the  agency  would  have 
to  make  mass  arrests,  disperse  large 
crowds,  or  obtain  a  restraining  order  to 
enforce  it.  Thirty  respondents  stated 
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that  the  cost  to  administer  or  enforce  the 
rule  either  would  exceed  income,  would 
be  a  waste  of  taxpayer  dollars,  or  would 
overburden  the  Forest  Service  and  the 
court  system. 

Response.  The  Forest  Service 
currently  works  to  the  extent  possible 
with  organizers  of  group  uses  before, 
during,  and  after  the  activities  take 
place  to  try  to  prevent  problems. 
Adoption  of  this  final  rule  will  not 
change  the  agency's  efforts  to  work 
cooperatively  with  groups  who  wish  to 
use  National  Forest  System  lands,  nor 
does  the  agency  foresee  any  problem 
with  implementation  oi  the  final  rule.  If 
a  group  fails  to  obtain  a  special  use 
authorization  that  is  required  by  the 
rule,  the  agency  can  take  other  action 
short  of  making  mass  arrests  or 
obtaining  a  restraining  order.  For 
example,  in  most  federal  judicial 
districts,  the  agency  may  impose  a  fine 
for  failure  to  obtain  a  special  use 
authorization  required  for  use  and 
occupancy  of  National  Forest  System 
lands. 

No  income  to  the  U.S.  Treasury  is 
generated  imder  the  final  rule.  There  are 
always  costs  to  the  taxpayer  when  large 
groups  use  the  national  forests.  As  the 
reports  on  the  1991  an  1992  Rainbow 
Family  Gathering  indicate,  the  agency 
incurs  substantial  costs  in  connection 
with  group  uses  in  order  to  protect  the 
resource,  address  concerns  of  public 
health  and  safety,  and  allocate  space. 
For  example,  some  of  the  costs  cover 
water  quality  testing,  road  maintenance, 
personnel,  scarification,  and  law 
enforcement.  Requiring  a  special  use 
authorization  shovdd  decrease  rather 
than  increase  these  costs  by  enhancing 
the  agency's  ability  to  prevent  or 
minimize  resource  damage. 

Comment:  Efficacy  of  we  Rulemaking. 
Approximately  23  respondents 
commented  that  promulgating  this 
regulation  is  a  waste  of  time  and  money 
because  it  will  be  struck  down  by  the 
federal  courts,  like  the  two  prior 
attempts  before  it. 

Response.  The  final  rule  ensures  that 
the  authorization  procedures  for 
noncommercial  group  uses  comply  with 
First  Amendment  requirements  while 
providing  a  reasonable  administrative 
framework  for  addressing  the  significant 
governmental  interests  identified  in  the 
rule.  The  Department  has  structured  this 
rule  very  differently  from  the  1984  rule 
that  was  struck  down  in  United  States 
V.  Israel  and  United  States  v.  Rainbow 
Family.  Those  courts  held  that  the  1984 
rule  on  its  face  singled  out  expressive 
conduct  and  required  that  it  t>e  treated 
differently  firom  other  activity;  lacked 
clear  and  objective  standards  for 
evaluating  applications  for  expressive 


activities;  and  lacked  procedural 
safeguards  required  by  constitutional 
law.  The  coiul  in  United  States  v. 
Rainbow  Family  invalidated  the  1988 
version  because  the  agency  had  biled  to 
show  good  cause  under  the  APA  for 
adopting  an  interim  rule  without  prior 
notice  and  comment. 

In  contrast,  this  final  rule  establishes 
a  single  regulatory  category  that 
includes  expressive  and  non-expressive 
activities;  applies  the  same  specific, 
content-neutral  evaluation  criteria  to  all 
applications  in  that  category;  and 
contains  all  the  procedural  safeguards 
required  by  dase  law.  Rather  than 
publish  an  interim  rule  that  goes  into 
effect  upon  pubUcation  but  before 
comments  are  received  and  analyzed, 
the  agency  published  a  proposed  rule 
for  notice  and  comment,  and  the 
Department  is  publishing  a  final  rule 
incorporating  the  analysis  of  timely 
received  comments.  The  final  rule  does 
not  go  into  effect  until  30  days  after  it 
is  published.  In  promulgating  this  rule, 
the  Department  has  meticulously 
complied  with  all  requirements  of  the 
APA. 

Comment:  Consequences  of 
Noncompliance.  Nine  respondents 
stated  that  the  penalty  for  violating  the 
nile  is  excessive.  One  of  these 
respondents  commented  that  the 
proposed  rule  could  make  too  many 
things  a  crime  and  could  provide  for 
excessive  penalties  for  the  pettiest 
infractions.  One  respondent  commented 
that  the  agency  gave  insufficient  notice 
of  the  penalty. 

Response.  The  penalty  for  violating 
any  prohibition  in  36  CFK  part  261, 
including  use  and  occupancy  of 
National  Forest  System  lands  without  a 
special  use  authorization  when  an 
authorization  is  reqxiired,  is  a  fine  of  up 
to  $5,000  or  imprisonment  for  up  to  six 
months,  or  both  (see  16  U.S.C.  551;  18 
U.S.C.  3559,  3571).  This  penalty  is 
authorized  by  statute  and  is  not  subject 
to  amendment  by  regulation. 
Consequently,  the  penalty  was  not 
discussed  in  the  proposed  rule. 

In  the  context  of  this  rule,  the  penalty 
would  apply  only  if  a  noncommercial 
group  failed  to  obtain  a  special  use 
authorization  for  a  group  use  of  National 
Forest  System  lands.  In  such  a  case, 
nonconmiercial  groups  would  be  subject 
to  the  same  penalty  imposed  on  other 
forest  users  for  violation  of  the 
prohibitions  found  at  36  CFR  part  261. 

Summary  of  Comments  by  Section  of 
the  Proposed  Rule 

The  vast  majority  of  respondents 
opposed  the  rule.  Many  did  not  state  the 
reason  for  their  opposition.  Most 
opposed  the  rule  in  the  belief  that  the 


rule  would  infringe  upon  their  First 
Amendment  rights  to  gather  and  to 
disseminate  information. 

The  following  is  a  section-by-section 
summary  of  timely  received  comments 
and  the  Department's  responses  to  those 
conunents  in  the  final  rule. 

Amendments  to  Part  251 

Section  251.51 — Definitions 

The  definitions  in  the  rule  are 
important  because  they  determine 
applicability  of  the  rule.  The  following 
terms  were  defined  in  the  proposed 
rule:  Commercial  use  or  activity, 
Distribution  of  printed  material,  Group 
event,  Noncommercial  use  or  activity, 
and  Printed  material.  Approximately  47» 
respondents  commented  on  the 
definitions  in  the  proposed  rule.  Eleven 
respondents  commented  on  the 
definition  of  Commercial  use  or  activity. 
Thirty-one  respondents  commented  on 
the  definition  of  Group  event.  Other 
definitions  addressed  were  Distribution 
of  printed  material  and  Printed 
material.  One  respondent  commented 
that  the  definitions  are  generally  illegal. 

Comment:  "Commercial  use  or 
activity."  Respondents  commented  that 
the  definition  for  commercial  use  or 
activity  is  too  vague  and  broad  and 
could  include  activities  that  are 
considered  to  be  noncommercial.  For 
example,  respondents  felt  that  the 
following  could  be  considered  a 
commercial  activity  under  this 
definition: 

— A  scout  troop  sharing  food; 
— A  school  troop  pooling  meal  and 

travel  expenses; 
— An  activity  involving  the  exchange  of 

clean-up  chores: 
— An  exchange  of  pocket  knives: 
— Bartering; 
— Children  trading  beads  or  baseball 

cards:  or 
— A  hug,  smile,  or  handshake. 

Respondents  felt  that  bonding  could 
be  required  if  the  costs  of  the  activity 
were  supported  in  part  by  donations: 
that  the  term  "commercial"  should 
apply  to  business  activities  that  generate 
a  profit,  rather  than  to  the  exchange  of 
gifts  or  barter;  and  that  a  better 
definition  of  "commercial  use  or 
activity"  would  include  the  phrase 
"having  profit  as  the  primary  aim." 

Response.  The  Department  agrees  that 
the  definition  for  commercial  use  or 
activity  in  the  proposed  rule  was 
ambiguous  and  could  be  construed  to 
include  some  activities  that  are 
noncommercial.  However,  the 
Department  believes  that  uses  or 
activities  that  do  not  have  profit  as  the 
primary  aim  may  still  be  considered 
commercial  and  that  the  phrase  "having 
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profit  as  the  primary  aim"  is  too  vague 
and  too  difficult  to  apply  to  all  the  uses 
and  activities  on  National  Forest  System 
lands. 

Instead,  the  Department  has  clarified 
the  definition  for  commercial  use  or 
activity  in  the  final  rule  to  include  only 
those  uses  or  activities  (1)  where  an 
entry  or  participation  fee  is  charged,  or 
(2)  where  the  primary  pvirpose  is  the 
sale  of  a  good  or  service. 

Under  this  definition,  uses  or 
activities  involving  the  exchange  of  a 
product  or  service,  such  as  tramng 
pocket  knives  or  clean-up  chores,  will 
not  be  considered  commercial.  Uses  or 
activities  where  the  sale  of  a  good  or 
service  is  merely  secondary,  such  as  a 
gathering  where  the  primary  purpose  is 
to  worship  and  exchange  views,  out 
where  some  arts  and  crafts  may  be  sold 
incidentally  to  the  gathering,  will  not  be 
considered  commercial. 

Comment:  "Group  event."  One 
respondent  commented  that  the 
definition  for  group  event  would  now 
include  special  events,  recreation 
events,  and  all  other  noncommercial 
groups,  and  that  this  equal  treatment  of 
all  groups  is  an  outrageous  misuse  of 
power  which  allows  for  complete 
disregard  for  the  intent  of  the  group. 

Two  respondents  commented  that  the 
threshold  of  25  or  more  in  the  definition 
for  group  event  is  arbitrary  and 
irrelevant,  and  that  other  than  with 
extremely  large  groups,  it  is  not  the  size 
of  a  group  but  the  actions  of  a  group  and 
the  site  selected  that  determine  the 
amount  of  impact.  One  of  these 
respondents  stated  that  an  orderly 
church  group  of  200  can  do  less  damage 
than  a  group  of  50  demonstrators;  the 
other  commented  that  one  person  who 
is  careless  with  a  match  can  do  more 
damage  than  50  people  swimming  in  a 


le  respondent  commented  that  the 
public  has  not  had  an  opportimity  to 
read,  analyze,  and  comment  on  the 
agency's  review  of  potential  impacts 
that  led  to  the  definition  of  a  group  as 
25  or  more  people.  Two  respondents 
commented  that  the  agency  should  set 
diffiarent  thresholds  for  a  group 
according  to  the  duration  of  the 
proposed  activity  and  its  impact  on  the 
land,  and  that  the  25-person  threshold 
is  arbitrary  and  may  be  too  large  or 
small  depending  on  special  local 
conditions. 

Another  respondent  voiced  strong 
support  for  a  25-person  cutoff,  while 
eleven  other  respondents  stated  that  25 
people  is  too  low  a  threshold  for  a  group 
event.  One  suggested  50  or  50  to  100 
people.  One  suggested  50  people,  which 
the  respondent  stated  is  the  nvunber 
used  by  the  Bureau  of  Land 


Management.  Another  respondent  who 
suggested  50  people  felt  that  the  25- 
person  threshold  would  create  an  imdue 
burden  by  including  many  school 
camping  groups  and  groups  gathering 
only  to  secure  academic  credentials,  and 
that  the  agency  does  not  need  to 
regulate  these  groups  because  group 
leaders  with  college  and  graduate- level 
degrees  vdll  always  choose  sites  for 
their  groups  where  the  seven  evaluation 
criteria  will  be  met.  One  respondent    - 
suggested  95  people.  One  respondent 
stated  that  with  the  25-person  threshold, 
every  family  reunion  and  church  picnic 
would  require  a  permit.  Another 
respondent  suggested  250  people  in 
order  to  allow  most  "average"  group 
activities,  such  as  family  reunions  and 
church  or  company  picnics,  to  use 
National  Forest  System  lands  vtrithout 
an  imdue  paperwork  biu'den. 

One  respondent  stated  that  the 
number  of  people  for  a  group  event 
should  be  as  large  as  possible  and  that 
there  are  areas  of  National  Forest 
System  lands  that  can  accommodate  far 
more  than  25  people.  This  respondent 
suggested  that  like  the  National  Park 
Service,  the  Forest  Service  should 
designate  such  areas  by  regulation  and 
estabUsh  a  higher  number  for  these 
areas,  so  that  large  groups  can  gather  on 
short  or  no  notice.  In  support,  this 
respondent  cited  the  National  Park 
Service's  regulations  for  the  National 
Capital  Region  at  36  CFR  7.96(g)(2)(ii). 

Four  respondents  were  unclear  about 
how  the  rule  would  be  applied  if  more 
than  25  people  unexpectedly  end  up 
using  the  same  site.  One  of  these 
respondents  stated  that  it  would  also  be 
imclear  how  the  rule  would  be  appUed 
if  several  score  people  were  camping  in 
a  large  area,  but  far  apart. 

Two  respondents  stated  that  there  is 
no  way  to  tell  how  many  people  will 
appear  at  a  group  event,  and  that  23 
people  could  be  anticipated,  but  two 
more  could  show  up,  for  example,  for 
Rainbow  Family  site  scouting  parties. 
Two  respondents  stated  that  the  phrase 
"and/or  attracts"  should  be  deleted, 
Specifically,  one  of  these  respondents 
stated  that  it  is  reasonable  to  hold  a 
group  responsible  for  predicting  the  size 
of  its  own  turnout,  but  not  for  predicting 
how  many  imrelated  and  uninvited 
outsiders  may  be  attracted  to  an  event. 
This  respondent  noted  that  it  is 
appropriate  to  require  a  group  that 
anticipates  attracting  25  or  more 
uninvited  people  to  notify  the  agency  in 
advance. 

Three  respondents  commented  that 
spontaneous  gatherings  would  be 
eliminated.  Two  of  these  respondents 
commented  that  large  families  and 
church  groups  that  spontaneously  camp 


or  conduct  other  activities  on  the 
national  forests  would  not  have  time  to 
get  a  permit. 

Response.  The  E>epartment  has 
substituted  the  term  "group  use"  for 
"group  event"  in  the  definitions  section 
and  elsewhere  in  the  final  rule  because 
use  of  the  term  "group  event"  in  this 
rule  could  be  confused  with  use  of  the 
term  "recreation  event"  in  the  Forest 
Service  Manual.  In  section  2721.49  of 
the  Forest  Service  Manual,  "recreation 
event"  refers  to  commercial  group  uses 
where  an  entry  or  participation  fee  is 
charged,  such  as  certain  motorcycle 
races  or  fishing  contests.  This  final  rule 
applies  only  to  noncommercial,  not 
commercial,  group  uses. 

The  definition  for  group  use  includes 
all  noncommercial  group  uses, 
regardless  of  whether  they  involve  the 
expression  of  views,  because  the  courts 
have  held  that  it  is  imconstitutional  for 
the  regulation  to  single  out  expressive 
activity  and  treat  it  differently  fi'om 
other  activity. 

The  Department  agrees  that  the 
duration  of  the  activity  and  the  site 
selected  have  some  effect  on  the  amount 
of  resoiuce  impacts  and  that  one 
individual  could  cause  a  lot  of  damage, 
for  example,  by  starting  a  forest  fire. 
However,  in  the  Forest  Service's 
experience,  the  size  of  a  group  has  a 
significant  effect  on  the  potential  for 
resource  damage:  Typically,  large 
groups  have  more  impact  on  a  given 
area  than  individuals.  A  nimierical 
threshold  is  a  purely  objective,  non- 
discretionary  way  to  determine 
apphcability  of  the  regulation.  In 
contrast,  an  assessment  based  on  the 
type  of  activity  could  be  subjective  and 
discretionary  and  therefore 
imconstitutional. 

The  Department  has  carefully 
reviewed  the  comments  concerning  the 
appropriate  numerical  threshold  for  a 
group  use  and  has  carefully  reviewed 
the  Forest  Service's  experience  with  all 
tjrpes  of  noncommercial  group  uses  on 
National  Forest  System  lands, 
particularly  with  respect  to  resource 
impacts  associated  with  these  uses.  The 
Department's  review  of  impacts 
associated  with  noncommercial  group 
uses  is  not  based  on  a  study,  but  on  the 
Forest  Service's  experience  in  the  field. 
Parts  of  this  review  were  discussed  in 
the  response  to  comments  on  the 
Department's  significant  interests  in 
promulgating  this  rule. 

Based  on  its  review  of  the  comments 
on  the  nimierical  cutoff  for  a  group  and 
of  the  adverse  impacts  associated  with 
group  uses,  the  Department  has 
determined  that  a  25-person  threshold  is 
too  low  and  that  75  people  would  be  a 
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more  appropriate  threshold  for 
applicability  of  the  rule. 

The  Department  recognizes  that  any 
numerical  threshold  is  arbitrary  in  that 
a  group  of  74  people  could  have  as 
much  impact  on  forest  resources  as  a 
group  of  75,  and  that  25  people  could 
have  more  impact  than  100,  depending 
on  the  type  of  activity  and  the 
characteristics  of  the  site.  Nevertheless, 
the  Department  believes  that  a 
niunerical  threshold  is  the  fairest  and 
most  objective  standard  for  appUcability 
of  the  rule  and  that  groups  wim  75  or 
more  people  tend  to  have  a  greater 
impact  on  National  Forest  System  lands 
than  smaller  groups. 

The  National  Park  Service  designates 
sites  that  are  available  for  public 
assemblies  in  the  National  Capital 
Region  and  other  park  areas.  These 
regulations  can  be  foimd  at  36  CFR  2.51, 
7.g6(g)(2](ii).  The  Department  does  not 
believe  it  is  practicable  or  necessary  to 
require  designation  of  sites  that  are 
available  for  noncommercial  group  uses 
of  National  Forest  System  lands.  In 
general,  the  National  Park  Service  and 
the  Forest  Service  administer  different 
amounts  and  types  of  land  and  different 
varieties  of  uses  and  activities  on  the 
land  and  therefore  cannot  take  exactly 
the  same  approach  to  land  management. 

In  the  contiguous  48  states  the 
National  Park  Service  manages 
approximately  25.5  million  acres  of  land 
with  many  fairly  developed  sites  and  an 
extensive  reservation  system.  To  a 
significant  degree,  pubUc  use  of 
National  Park  Service  land  is 
concentrated.  In  contrast,  in  the 
contiguous  48  states  the  Forest  Service 
manages  approximately  169  million 
acres  of  land  with  primarily  expansive, 
undeveloped  resources.  Management 
units  in  the  National  Forest  System  are 
generally  not  subject  to  the  same  level 
of  regulation  as  National  Park  Service 
management  units,  and  the  Forest 
Service  oversees  a  broader  variety  of 
uses  and  activities  than  the  National 
Park  Service.  Generally,  whereas  the 
National  Park  Service  has  a  preservation 
mission,  the  Forest  Service  has  a 
multiple-use  mission. 

Finally,  the  Department  does  not  need 
to  designate  specific  sites  because  this 
final  rule  allows  noncommercial  groups 
to  gather  on  very  short  notice  without 
designation  of  specific  sites.  Section 
251.54(f)(5)  of  the  final  rule  provides  for 
submission  of  applications  up  to  72 
hours  before  a  proposed  activity  and 
provides  for  a  very  short,  specific 
timeframe  for  granting  or  denying 
applications. 

This  rule  is  intended  to  apply  to 
noncommercial  uses  that  involve  groups 
of  75  or  more  people.  The  rule  is  not 


intended  to  apply  to  75  or  more 
individuals  who  do  not  arrive  as  part  of 
a  particular  group  or  in  connection  with 
an  organized  activity,  such  as  75  or 
more  people  who  reserve  campsites 
individually  rather  than  as  a  group  at  a 
popular  developed  recreation  area  on  a 
holiday  weekend.  To  clarify  this  intent, 
the  Department  is  adding  the  words  "a 
group  of  to  the  definition  for  group 
use. 

The  rule  is  intended  to  apply  to 
groups  of  75  or  more  people  that  have 
requested  use  of  a  certain  area  for  a 
noncommercial  activity.  The  rule  will 
apply  to  a  group  of  75  or  more  people 
that  request  to  camp  in  the  same  area, 
even  if  they  intend  to  camp  far  apart 
from  each  other. 

The  Department  believes  that  it  is 
reasonable  for  groups  to  estimate  the 
expected  number  of  participants  and 
spectators  at  their  activities.  For 
example,  groups  could  base  their 
estimate  on  past  experience  and/or  how 
many  have  expressed  interest  or  have 
committed  to  participate  in  an  activity. 
The  Department  agrees,  however,  that 
the  phrase  "and/or  attracts"  should  be 
deleted  from  the  definition  for  group 
use  becaxise  it  is  not  reasonable  for 
groups  to  predict  how  many  imrelated 
and  iminvited  outsiders  may  be 
attracted  to  an  activity.  Accordingly,  the 
Department  has  deleted  the  phrase 
"and/or  attracts,"  but  has  added  the 
phrase  "either  as  participants  or 
spectators,"  to  m^e  it  clear  that  an 
activity  involving  a  group  of  75  or  more 
people,  regardless  of  whether  they  are 
participants  or  spectators,  requires  a 
special  use  authorization. 

The  Department  believes  that  in  order 
to  meet  its  objectives  of  ensuring 
resource  protection,  addressing  public 
health  and  safety  concerns,  and 
allocating  space  in  the  fece  of  greater 
legal  constraints  on  the  use  of  the  land, 
it  is  both  fair  and  necessary  to  require 
noncommercial  groups  of  75  or  more 
people  to  obtain  a  special  use 
authorization  prior  to  their  activity. 
Under  the  final  rule,  noncommercial 
group  uses  can  be  very  close  to 
spontaneous  because  applications  for  a 
special  use  authorization  may  be 
submitted  up  to  72  hoiu-s  prior  to  the 
activity. 

Comment.  "Distribution  of  printed 
material."  One  respondent  stated  that 
including  the  solicitation  of  views  or 
signatures  in  the  definition  for 
distribution  of  printed  material  violates 
the  First  Amendment.  Another 
respondent  stated  that  this  definition  is 
broadly  defined  to  include  soliciting 
information  in  conjunction  with  the 
distribution  of  printed  material.  Another 
stated  that  the  definition  for  distribution 


of  printed  material  is  too  broad  and  that 
any  distribution  of  printed  material 
would  be  regulated,  not  just  distribution 
associated  with  a  group  use. 

Response.  The  definition  for 
"distribution  of  printed  material"  has 
not  been  included  in  the  amendments  to 
part  251  in  the  final  nile,  as  the 
Department  has  decided  not  to  require 
a  special  use  authorization  for 
noncommercial  distribution  of  printed 
material  in  the  final  rule. 

Comment.  "Printed  material."  Two 
respondents  commented  that  including 
photographs  in  the  definition  for 
printed  material  is  unjustified  because 
the  rule  could  be  construed  to  cover  one 
person  showing  a  photograph  to 
another.  One  respondent  stated  that  the 
definition  for  printed  material  is  too 
broad  and  that  any  distribution  of 
printed  material  would  be  regulated,  not 
just  distribution  associated  with  a  group 
use. 

Response.  As  previously  noted,  the 
Department  has  removed  the  special  use 
auUiorization  requirement  for 
noncommercial  distribution  of  printed 
material  from  the  final  rule.  Therefore, 
the  definition  for  "printed  material"  has 
been  removed  from  the  amendments  to 
part  251  in  the  final  rule. 

The  Department  believes  that  the 
changes  noted  in  response  to  comments 
received  make  the  definitions  clear  and 
help  ensure  that  the  final  rule  is 
constitutional,  both  as  written  and  as 
applied. 

Section  251.54 — Special  Use 
Applications.  This  section  of  the 
existing  rule  prescribes  procedures  and 
requirements  for  processing 
applications  for  special  use 
authorizations. 

Comment.  Section  251.54(a)  of  the 
existing  rule  encourages  all  proponents 
to  contact  an  authorized  ofiicer  as  early 
as  possible  so  that  potential  constraints 
may  be  identified,  the  proposal  can  be 
considered  in  forest  land  and  resoiuce 
management  plans  (forest  plans)  if 
necessary,  and  processing  of  an 
application  can  be  tentatively 
scheduled.  The  proposed  rule  offered  .a 
technical  amendment  to  §  251.54(a)  to 
make  clear  that  the  proponent  will  be 
given  guidance  and  information  about 
the  items  listed  in  §§  251.54(a)(1) 
through  (a)(8)  only  to  the  extent 
applicable  to  the  proposed  use  and 
occupancy. 

Three  respondents  commented  on  this 
provision.  One  respondent  commented 
that  the  word  "encourage"  in  §  251.54(a) 
is  too  vague.  Another  respondent 
commented  that  §  251.54(a)  is  too  vague 
and  allows  the  Forest  Service  to  delay 
processing  of  an  application  by  asking 
for  more  information.  Another 
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respondent  noted  that  "providing  for 
consideration  of  proposals  in  forest 
plans  if  necessary"  allows  the  agency 
either  to  move  existing  uses  or  activities 
that  conflict  with  a  proposal  or  to  deny 
a  permit  for  the  proposal. 

Response.  These  comments  address  a 
provision  in  the  existing  rule  that  was 
not  proposed  for  amendment  and  which 
is  therefore  beyond  the  scope  of  this 
rulemaking.  However,  the  Department 
wishes  to  assure  those  who  commented 
that  the  intent  of  §  251.54(a)  is  to 
encoiuage  proponents  to  talk  to  the 
Forest  Service  about  proposed  uses  and 
activities  as  early  as  possible  and  even 
before  an  appUcation  is  submitted  so  as 
to  facilitate,  not  delay,  the  processing  of 
applications. 

The  rules  in  subpart  B  of  part  251 
apply  to  all  special  uses,  both 
commercial  and  noncommercial.  The 
amendment  proposed  to  §  251.54(a]  was 
in  the  last  sentence  and  was  necessary 
to  ensure  that  applicants  for 
noncommercial  group  uses  receive 
relevant  information.  For  example,  as 
noted  in  the  preamble  of  the  proposed 
rule,  fees  and  bonding  requirements 
hsted  in  §  251.54(a)(4)  do  not  apply  to 
applications  for  noncommercial  group 
uses. 

Comment.  Section  251.54(e)  of  the 
existing  rule  specifies  the  information 
that  must  be  contained  in  an  application 
for  a  special  use  authorization.  The 
proposed  rule  amended  §  251.54(e)(1)  to 
specify  applicant  identification 
requirements  applicable  to  all  special 
uses.  Specifically,  §  251.54(e)(1)  of  the 
proposed  rule  required  an  applicant  for 
any  type  of  special  use  authorization  to 
provide  his  or  her  name  and  mailing 
address,  and,  if  the  applicant  is  not  an 
individual,  the  name  and  address  of  the 
applicant's  agent  who  is  authorized  to 
receive  notice  of  actions  pertaining  to 
the  application. 

Two  respondents  noted  that  it  makes 
sense  to  require  appUcants  to  provide 
their  names  and  mailing  addresses  so 
that  the  Forest  Service  will  be  able  to 
contact  applicants  and  send  them  their 
permits.  One  of  these  respondents  also 
stated  that  there  would  be  no  need  for 
this  provision  if  a  permit  were  not 
reqmred.  The  other  commented  that 
providing  a  name  in  a  cooperative  spirit 
and  signing  a  permit  are  two  different 
matters. 

One  respondent  stated  that  the 
requirement  for  an  applicant's  address 
discriminates  against  the  homeless. 

Approximately  25  respondents 
commented  that  the  Rainbow  Family 
has  no  leader  who  can  act  as  agent  for 
the  group.  These  respondents  stated  that 
Rainbow  Family  Gatherings  are  often 
spontaneous  and  that  the  group  lacks 


the  requisite  hierarchy;  that  this 
provision  infringes  on  freedom  of 
speech  by  requiring  the  Rainbow  Family 
to  retreat  from  one  of  its  fundamental 
principles — i.e.,  lack  of  hierardiy — in 
order  to  gather  in  practice  of  that 
principle;  and  that  this  provision 
violates  the  Rainbow  Family's  tribal 
sovereignty  and  spiritual  integrity  and  is 
equivalent  to  asking  the  Catholic 
Church  to  submit  an  application  to  have 
a  Mass. 

Response.  The  proposed  rule 
amended  §  251.54(e)(1)  for  clarity  by 
reorganizing  its  contents.  No 
amendment  in  substance  was  made. 
These  comments  address  a  provision  in 
existing  §  251.54(e)(1)  that  was  not 
proposed  for  amendment  and  which  is 
therefore  beyond  the  scope  of  this 
rulemaking. 

For  admmistrative  purposes,  it  is 
necessary  to  require  an  applicant  for  any 
kind  of  special  use  authorization  to 
provide  his  or  her^ame  and  maiUng 
address,  and,  if  the  applicant  is  not  an 
individual,  the  name  and  address  of  the 
applicant's  agent.  Without  that 
information,  the  Department  has  no  way 
of  contacting  the  applicant  concerning 
the  content  or  disposition  of  the 
application.  This  provision  does  not 
discriminate  against  anyone  because  it 
applies  to  any  applicant  for  any  type  of 
special  use  authorization. 

As  discussed  in  response  to 
comments  on  §  251.50(c),  this  regulation 
also  does  not  impose  an  luidue  burden 
on  fi«e  exercise  of  religion.  Religious 
groups,  including  the  Catholic  Qiurch, 
have  applied  for  and  obtained  permits 
in  order  to  hold  services  on  public 
lands.  See  e.g.,  O'Hairv.  Andrus,  613 
F.2d  931  p.C.  Cir.  1979)  (National  Park 
Service  permit  authorizing  outdoor 
Mass  conducted  by  Pope  John  Paul  II  on 
National  Mall). 

The  Department  believes  it  is  both  fair 
and  appropriate  to  apply  this  provision 
to  all  applicants,  includUng  the 
Raimbow  Family.  Even  if  the  Rainbow 
Family  has  no  leader,  members  of  the 
group  can  still  designate  a 
representative  who  can  receive  notice  of 
actions  pertaining  to  an  appUcation  for 
a  special  use  authorization.  For 
example,  several  respondents 
commented  that  the  Rainbow  Family 
engages  in  decisionmaking  by 
consensus  and  that  councils  meet  to 
make  decisions  that  affect  the  group. 
Thus,  one  of  these  coimcils  could  select 
a  representative  for  the  purpose  of 
§  251.54(e)(1). 

The  court  in  United  States  v.  Rainbow 
Family  held  that  the  Rainbow  Family  is 
an  unincorporated  association  that  can 
sue  and  be  sued.  695  F.  Supp.  at  298. 
The  court  also  held  that  service  of 


process  upon  the  Rainbow  Family  was 
properly  effected  in  that  case  by  service 
upon  several  individuals  who  acted  as 
agents  or  representatives  of  the  Rainbow 
Family.  Id.  Moreover,  in  1987, 
representatives  of  the  Rainbow  Family 
signed  a  consent  judgment  in  a  suit 
brought  by  the  Health  Director  of  the 
State  of  North  Carolina  against  the 
Rainbow  Family  for  failure  to  obtain  a 
permit  under  the  State's  mass  gathering 
statute.  It  is  therefore  reasonable  to 
believe  that  the  Rainbow  Family  could 
designate  a  person  or  persons  to  receive 
notice  of  actions  pertaining  to  an 
application  for  a  special  use 
authorization. 

Comment.  Under  the  heading 
"Minimum  information," 
§  251.54(e)(2)(i)  of  tiie  proposed  rule 
required  appUcants  for  noncommercial 
group  uses  to  provide  a  description  of 
the  proposed  activity,  a  description  of 
the  National  Forest  System  lands  and 
faciUties  the  appUcant  would  like  to 
use,  the  estimated  number  of 
participants  and  spectators,  and  date 
and  time  of  the  proposed  activity,  and 
the  name  of  the  person  or  persons  21 
years  of  age  or  older  who  will  sign  a 
special  use  authorization  on  behalf  of 
the  appUcant. 

Four  respondents  commented  on 
§  251.54(e)(2)(i).  One  respondent  stated 
that  this  requirement  is  generally  illegal. 
Another  respondent  stated  that  the 
agency  should  only  require  a  group's 
name,  address,  and  a  description  and 
the  date  of  the  proposed  activity.  A 
third  respondent  commented  that  it  is 
reasonable  for  the  agency  to  require 
information  about  proposed  activities 
on  National  Forest  System  lands, 
including  their  location,  the  number  of 
participants,  and  the  date  and  time  of 
the  proposed  activity.  However,  this 
respondent  stated  that  requiring 
applicants  to  submit  minimiun 
information  subjects  them  to  arbitrary 
standards  of  accuracy  and  demands  for 
further  information — especially  where 
the  activity  is  diverse  and  organic,  exact 
participation  is  unknov\rn,  and  set-up 
and  clean-up  times  are  imprecise — and 
that  an  authorized  officer  could  delay  or 
deny  an  appUcation  because  the 
information  provided  is  deemed 
incomplete  or  inacciu^te.  Two  other 
respondents  stated  that  the  agency 
could  deny  a  permit  if  an  appUcation 
was  not  filled  out  correcUy  or 
completely, 

Response.  The  Department  beUeves 
that  requiring  minimal  information 
about  proposed  noncommercial  group 
uses  is  both  reasonable  and  necessary 
for  administrative  purposes  and  is  in  no 
way  illegal.  Failtu«  to  require  this 
information  before  these  activities  occiu' 
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would  defeat  the  Department's  purposes 
of  resource  protection,  promotion  of 
public  health  and  safety,  and  allocation 
of  space  within  the  National  Forest 
System.  Without  this  information,  for 
example,  the  Forest  Service  would  not 
know  the  kinds  of  mitigative  and 
preventive  measures  to  take  in 
authorizing  noncommercial  group  uses. 
As  a  result,  these  uses  could  pose  a 
substantial  risk  of  damage  to  National 
Forest  System  lands  and  resources. 

The  Department's  intent  is  to  limit  the 
information  required  to  those  items 
contained  in  §§251.54(e)(2)(i)(AHE), 
which  address  only  the  time,  place,  and 
maimer  of  the  proposed  activity.  To 
clarify  that  intent,  the  beading  for 
§  251.54(e)(2)  has  been  changed  from 
"Minimiun  information"  to  "Required 
information."  In  addition,  a  sentence 
has  been  added  to  §  251.54(e)(2}(i)  to 
make  explicit  that  the  additional 
requirements  enumerated  in 
§§  251.54(e)(3)  through  (e)(6)  of  the  final 
nile  do  not  apply  to  applications  for 
noncommercial  group  uses. 

While  the  Department  intends  that 
information  be  provided  for  each  of  the 
five  categories  as  acciirately  and 
completely  as  possible.  Forest  Service 
officers  will  not  hold  applicants  to 
standards  of  accuracy  or  completeness 
that  are  impracticable  to  attain.  For 
example,  §  251.54(e)(2)(i)(C)  requires  an 
estimate,  not  an  exact  number,  of 
participants  and  spectators.  Under 
§  251.54(e)(2)(i)(B),  the  Department  is 
not  requiring  a  legal  description  of  the 
land  proposed  for  the  activity,  but  rather 
a  description  that  is  acou'ate  and 
complete  enough  to  allow  the 
authorized  officer  to  determine  where 
the  activity  will  occur. 

Finally,  the  Forest  Service  cannot 
delay  an  application  because  the 
information  provided  is  incomplete  or 
inaccurate.  Section  251.54(f)(5)  of  the 
final  rule  provides  that  an  application 
for  noncommercial  group  uses  must  be 
granted  or  denied  within  48  hoius  of 
receipt. 

For  the  reasons  stated,  the  final  rule 
retains  the  reqiiirement  in 
§  251.54(e)(2)(i)  vdthout  change  bom 
the  proposed  rule. 

Comment.  Section  251.54{e)(2)(i)(A) 
of  the  proposed  rule  required  applicants 
to  provide  a  description  of  the  proposed 
activity. 

Three  respondents  commented  on  this 
provision.  One  respondent  felt  that  it  is 
reasonable  for  the  Forest  Service  to  want 
an  idea  of  what  people  are  going  to  do 
on  public  lands,  but  that  if  authorized 
officers  already  know,  then  this  issue  is 
addressed.  This  respondent  stated  that 
this  information  should  be  provided 
when  authorized  officers  ask  for  it,  but 


that  requiring  it  to  be  provided  in 
advance  places  an  undue  burden  on  the 
public. 

Two  respondents  commented  that  the 
requirement  for  a  description  of  the 
proposed  activity  is  very  ambiguous  and 
that  it  is  not  clear  how  much  detail  is 
required.  One  of  these  respondents 
stated  that  the  agency  could  increase  the 
chances  of  revocation  of  a  permit  by 
requiring  strict  compliance  with  a 
condition  that  would  be  very  difficult  to 
meet  and  that  the  actions  of  one  person 
could  put  everyone  at  a  legal  risk. 

Response.  It  is  both  reasonable  and 
necessary  to  require  proponents  to 
provide  in  advance  a  description  of  the 
proposed  activity.  Failure  to  provide 
prior  notice  of  proposed  activities 
would  defeat  the  Department's  purposes 
of  resource  protection,  promotion  of 
public  health  and  safety,  and  allocation 
of  space  within  the  National  Forest 
System.  Without  this  information,  for 
example,  the  Forest  Service  would  not 
know  the  kinds  of  mitigative  and 
preventive  meastires  to  take  in 
authorizing  noncommercial  group  uses. 
As  a  result,  these  uses  could  pose  a 
substantial  risk  of  damage  to  National 
Forest  System  lands  and  resources. 

The  Department  believes  that 
§  251.54(e)(2)(i)(A)  is  unambiguous. 
Under  this  provision  the  Department  is 
requiring  a  description  of  the  proposed 
activity  that  is  accurate  and  complete 
enough  to  allow  the  authorized  officer 
to  determine  the  nature  of  the  proposed 
activity,  for  example,  whether  it  is  a 
wedding  reception  or  a  group  ride. 
Moreover,  a  lack  of  detail  in  describing 
the  proposed  activity  is  not  a  basis  for 
revocation  under  §  251.60(a)(1)  of  the 
final  rule. 

Revocation  will  not  be  more  likely  for 
special  use  authorizations  issued  for 
noncommercial  group  uses  than  for 
other  types  of  uses.  The  Forest  Service 
endeavors  and  will  continue  to 
endeavor  to  ensure  compliance  with  all 
the  terms  and  conditions  of  all  special 
use  authorizations.  Requiring  a 
description  of  the  proposed  activity  has 
no  bearing  on  the  legal  risk  assumed  by 
individual  group  members  or  the  group 
as  a  whole  in  connection  with  the 
proposed  activity.  Under  this  rule, 
individual  group  members  will  be 
personally  responsible  for  their  own 
actions,  while  the  group  will  be 
responsible  for  the  actions  of  its 
members  as  a  whole  that  relate  to 
compUance  with  the  special  use 
authorization. 

Having  considered  the  comments 
received,  the  Department  has  retained 
without  change  §  251.54(e)(2)(i)(A)  in 
the  final  rule. 


Comment.  Section  251.54(e)(2)(i)(B)  of 
the  proposed  rule  required  applicants  to 
provide  a  description  of  the  National 
Forest  System  lands  and  any  facilities 
the  applicant  would  Uke  to  use. 

Four  respondents  commented  on  this 
provision.  One  respondent  commented 
that  it  is  reasonable  for  the  Forest 
Service  to  request  a  description  of  the 
National  Forest  System  lands  a 
proponent  would  like  to  use,  but  that 
requiring  this  information  prior  to  the 
proposed  activity  places  an  imdue 
Durden  on  the  public.  This  respondent 
stated  that  if  the  land  selected  oy  a 
proponent  is  not  available  at  the  time 
requested,  the  agency  should  address 
the  problem  at  the  time  of  the  activity, 
not  before. 

One  respondent  stated  that  this 
provision  would  require  a  chiu-ch  group 
to  tell  the  agency  where  it  wants  to  pray, 
which  would  violate  religious  freedom. 
Another  respondent  commented  that  the 
agency  could  authorize  a  smaller  area 
than  requested  and  that  if  25  or  more 
people  spilled  over  the  permit 
boundary,  use  of  that  area  would  not  be 
authorized  by  the  permit.  One 
respondent  stated  that  a  group  would 
have  to  commit  to  a  site  early  on,  given 
the  amoimt  of  time  needed  to  process  an 
appUcation. 

Response.  The  Department  has 
amended  §  251.54(e)(2)(i)(B)  in  the  final 
rule  to  require  an  applicant  to  provide 
the  location  as  well  as  a  description  of 
the  National  Forest  System  lands  and 
facilities  the  applicant  would  like  to 
use.  It  is  both  reasonable  and  necessary 
to  require  proponents  to  provide  this 
information  in  advance.  Failure  to 
provide  prior  notice  of  the  location  and 
a  description  of  the  proposed  activity 
would  defeat  the  Department's  purposes 
of  resotuce  protection,  promotion  of 
public  health  and  safety,  and  allocation 
of  space  within  the  National  Forest 
System.  Without  this  information,  for 
example,  the  Forest  Service  would  not 
know  the  kinds  of  mitigative  and 
preventive  measiues  to  take  in 
authorizing  noncommercial  group  uses. 
As  a  result,  these  uses  could  pose  a 
substantial  risk  of  damage  to  National 
Forest  System  lands  and  resources: 

In  addition,  the  National 
Environmental  Policy  Act  (NEPA) 
mandates  that  federal  agencies  prepare 
an  environmental  analysis  on  proposals 
for  major  federal  actions  significantly 
affecting  the  quality  of  the  human 
environment  (42  U.S.C.  4332(2)(C)).  As 
one  of  the  examples  of  a  major  federal 
action.  NEPA's  implementing 
regulations  include  actions  approved  by 
federal  permit  (40  CFR  1508.18(b)(4)).  In 
order  to  comply  with  NEPA,  the  Forest 
Service  needs  to  know  which  National 
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Forest  System  lands  may  be  impacted 
by  a  proposed  activity. 

Requiring  religious  groups  to  provide 
a  description  of  the  National  Forest 
System  lands  and  facilities  they  would 
like  to  use  does  not  impose  an  undue 
biu'den  on  free  exercise  of  religion. 
Religious  groups  have  applied  for  and 
have  obtained  permits  to  hold  services 
at  specific  sites  on  pubUc  lands.  See, 
e.g.,  O'Hairv.  Andnis,  613  F.2d  931 
P.C.  Cir.  1979)  (National  Park  Service 
permit  authorizing  outdoor  Catholic 
Mass  on  National  Mall). 

Authorization  of  noncommercial 
group  uses  will  not  be  less  likely  than 
authorization  of  other  uses.  On  the 
contrary,  the  Department  intends  to 
authorize  noncommercial  group  uses  to 
the  full  extent  allowed  under  this  rule. 
The  Department  also  intends  to  apply 
this  rule  consistently  and  fairly  as 
required  by  law  to  all  noncommercial 
group  uses.  While  the  agency  retains  the 
discretion  to  determine  the  size  of  an 
area  needed  to  support  an  activity, 
drawing  an  authorization  boundary 
smaller  than  required  would  not  be 
environmentally  defensible  as  that 
approach  woidd  increase  rather  than 
reduce  risks  to  forest  resources. 

The  amount  of  time  needed  to  process 
an  application  will  not  req\iire  a  group 
to  commit  to  a  site  early.  Under 
§  251.54(f)(5)  of  the  final  rule, 
applications  will  be  granted  or  denied 
within  48  hoius  of  receipt.  However,  a 
group  may  still  find  it  necessary  to 
commit  to  a  site  early  due  to  factors  that 
are  beyond  the  control  of  the  Forest 
Service,  such  as- the  popularity  of  the 
site. 

Commen-  Section  251.54(e)(2)(i)(C)  of 
the  proposed  rule  required  the  applicant 
to  provide  the  estimated  number  of 
participants  and  spectators. 

Three  respondents  commented  on  this 
provision.  One  respondent  commented 
that  it  is  reasonable  for  the  Forest 
Service  to  request  an  estimate  of  the 
number  of  participants  and  spectators, 
but  that  requiring  that  estimate  prior  to 
an  activity  places  an  undue  burden  on 
the  pubUc.  Another  respondent  stated 
that  this  provision  could  be  used  to 
limit  attendance  at  an  activity  on  the 
pretext  of  mitigating  environmental 
impact.  One  respondent  commented 
that  regulating  the  number  of 
participants  and  spectators  is  not  a  valid 
time,  place,  and  manner  restriction. 

Response.  The  Department  believes 
that  it  is  both  reasonable  and  necessary 
to  require  proponents  to  provide  in 
advance  an  estimate  of  the  number  of 
participants  and  spectators.  Failure  to 
require  prior  notice  of  the  anticipated 
attendance  would  defeat  the 
Department's  purposes  of  resource 


protection,  promotion  of  public  health 
and  safety,  and  allocation  of  space 
vdthin  the  national  Forest  System. 
Without  this  information,  for  example, 
the  Forest  Service  would  not  know  the 
kinds  of  mitigative  and  preventive 
measures  to  take  in  authorizing 
noncommercial  group  uses.  As  a  result, 
these  uses  could  pose  a  substantial  risk 
of  damage  to  National  Forest  System 
lands  and  resources. 

This  provision  is  a  necessary 
component  of  a  valid  time,  place,  and 
manner  restriction.  For  example,  the 
applicable  forest  plan  might  limit  the 
niunber  of  people  that  can  be 
accommodated  at  a  proposed  site.  The 
Forest  Service  would  need  an  estimate 
of  the  number  of  participants  and 
spectators  to  determine  whether  that 
number  fell  within  the  limit  estabUshed 
by  the  forest  plan.  In  addition,  the 
agency  would  need  to  know  the 
anticipated  attendance  in  order  to 
determine  the  number  of  toilets  or 
latrines  needed  or  the  sufficiency  of 
potable  drinking  water  at  the  proposed 
site.  Finally,  while  niunbers  of  people 
can  have  varying  degrees  of 
environmental  impact  on  a  site,  the 
agency  cannot  under  this  rule  limit  the 
niunber  of  people  attending  an  activity. 
The  agency  can  only  accommodate  that 
number. 

Having  considered  the  comments 
received,  the  Department  has  retained 
without  change  §  251.54(e)(2)(i)(C)  in 
the  final  rule. 

Comment.  Section  251.54(e)(2)(i)(D) 
of  the  proposed  rule  required  applicants 
to  provide  the  date  and  time  of  the 
proposed  activity. 

Two  respondents  commented  on  this 
provision.  One  respondent  stated  that  it 
is  reasonable  for  the  Forest  Service  to 
request  the  date  and  time  of  a  proposed 
activity,  but  that  requiring  that 
information  before  an  activity  places  an 
imdue  burden  on  the  pubUc.  Another 
respondent  commented  that  the  agency 
could  authorize  a  shorter  time  than 
requested,  so  that  anyone  at  the  site 
before  or  after  that  time  would  be  in 
violation  of  the  permit. 

Response.  The  proposed  rule  merely 
required  the  date  and  time  of  the 
proposed  activity.  Thus,  the  proposed 
rule  required  applicants  to  specify  when 
but  not  how  long  a  proposed  activity 
would  occur.  Accordingly,  the 
Department  has  amended 
§  251.54(e)(2)(i)(D)  in  the  final  rule  to 
require  applicants  to  provide  the 
starting  and  ending  date  and  time  of  a 
proposed  activity. 

The  Department  believes  that  it  is 
both  reasonable  and  necessary  to  require 
applicants  to  indicate  in  advance  both 
when  and  how  long  a  proposed  activity 


will  occur.  Failure  to  require  prior 
notice  of  this  information  would  defeat 
the  Department's  purposes  of  resource 
protection,  promotion  of  pubUc  health 
and  safety,  and  allocation  of  space 
within  the  National  Forest  System. 
Without  this  information,  for  example, 
the  Forest  Service  would  not  know  the 
kinds  of  mitigative  and  preventive 
measures  to  take  in  authorizing 
noncommercial  group  uses.  As  a  result, 
these  uses  could  pose  a  substantial  risk 
of  danger  to  National  Forest  System 
lands  and  resources. 

Authorization  of  nonconunercial 
group  uses  will  not  be  less  likely  than  ' 
authorization  of  other  uses.  On  the 
contrary,  the  Department  intends  to 
authorize  noncommercial  group  uses  to 
the  full  extent  allowed  under  this  rule. 
The  Department  also  intends  to  apply 
this  rule  consistently  and  fairly  as 
required  by  law  to  all  noncommercial 
group  uses. 

It  would  be  inconsistent  with  this 
intent  to  authorize  a  shorter  time  than 
requested  for  the  purpose  of  finding 
anyone  at  the  site  before  or  after  that 
time  in  violation  of  the  authorization. 
However,  there  could  be  a  compelling 
need  to  adjust  the  requested  time 
period.  For  example,  the  agency  might 
suggest  an  alternate  date  or  site  for  a 
school-sponsored  camping  event  if  the 
requested  date  and  site  would  place 
students  in  jeopardy  on  the  opening  day 
of  deer  hunting  season. 

Comment.  Section  251.54(e)(2)(i)(E)  of 
the  proposed  rule  required  applicants  to 
provide  the  name  of  the  person  or 
persons  21  years  of  age  or  older  who 
will  sign  a  special  use  authorization  on 
behalf  of  the  appUcant. 

Four  respondents  recommended 
dropping  the  age  limitation  in  this 
provision.  These  respondents  believed 
ttiat  the  age  limitation  prevents  persons 
under  the  age  of  21  from  exercising  their 
First  Amendment  rights,  and  that  the 
agency  should  lower  the  age  limit  to  18 
or  drop  it  altogether;  that  those  under 
the  age  of  21  would  not  be  able  to  gather 
unless  the  ideas  they  espouse  have  been 
adopted  by  someone  21  years  of  age  or 
older;  that  the  provision  discriminates 
against  citizens  under  the  age  of  21,  who 
will  not  be  able  to  gather  in  groups  of 
25  or  more;  that  this  provision 
establishes  a  restriction  on  First 
Amendment  activity  that  does  not  apply 
to  other  activities,  since  younger  people 
can  still  go  camping  in  small  groups 
without  a  permit,  which  could  present 
equal  or  greater  risks  to  the  resource; 
and  that  although  each  Rainbow  Family 
member  could  get  his  or  her  own 
permit,  then  no  one  under  the  age  of  21 
could  attend  the  Gathering. 
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Approximately  19  respondents 
indicated  that  it  is  not  appropriate  to 
make  one  individual  responsible  for  an 
entire  group.  Specifically,  these 
respondents  stated  that  individual 
group  members  will  no  longer  be 
responsible  for  themselves;  that 
individuals  should  accept  responsibility 
only  for  themselves;  that  it  is  reasonable 
for  a  group  to  give  a  person's  name  in 
the  spirit  of  cooperation,  but  that  it  is 
not  reasonable  to  require  one  person  to 
assume  responsibility  for  others;  that  a 
group  should  take  responsibility  for 
itself,  and  that  if  one  person  signs  a 
permit,  the  group's  solidarity  will  be 
broken;  that  this  requirement  is 
unreasonable  if  a  group  is  not  a  legal 
entity  and  acts  by  consensus  rather  than 
by  hierarchy;  that  if  no  representative 
from  the  group  will  sign  because  the 
group  has  no  leader  and  because 
decisions  are  made  by  consensus,  the 
Forest  Service  could  find  anyone  21 
years  of  age  or  older  or  a  representative 
from  a  different  group  to  sign  the 
permit,  thus  drcumventing  the  process 
of  dedsioimiaking  by  consensus;  that 
individuals  in  the  group  will  lose  their 
autonomy;  that  those  individuals  who 
are  responsible  for  any  damage  could 
make  restitution  with  the  aid  of  the 
whole  group;  that  this  requirement  is 
particularly  inappropriate  where  a 
group  hesitates  on  philosophical 
grounds  to  appoint  agents  or 
representatives  to  speak  on  its  behalf, 
and  that  the  agency  has  said  that  it  is 
unreasonable  and  impracticable  to  deal 
separately  with  each  member  of  a  large 
group,  but  that  there  is  no  reason  for 
such  a  group  to  alter  its  philosophical 
grounds  unless  the  agency  shows  that  it 
has  had  to  deal  separately  with  each 
group  member;  that  certain  religious 
practices  do  not  recognize  a  leader  who 
takes  responsibility  for  the  group;  that 
making  one  individual  responsible  for  a 
permit  makes  the  activity  seem  like  a 
commercial  venttire. 

Two  respondents  commented  that  this 
provision  is  unenforceable  against  the 
Rainbow  Family  because  they  have  no 
leader.  One  of  these  respondents  stated 
that  no  member  of  the  Rainbow  Family 
can  speak  for,  sign  for,  or  be  held 
responsible  for  another. 

Response.  The  Department  believes 
that  the  age  limitation  in 
§  251.54(e)(2)(i)(E)  of  the  final  rule  is  a 
reasonable  time,  place,  and  manner 
restriction.  The  restriction  is  necessary 
to  ensure  that  those  who  are  designated 
to  sign  and  who  do  sign  a  special  use 
authorization  on  behalf  of  a  group  are  of 
the  age  of  legal  majority.  The  signature 
gives  the  authorization  legal  effect.  If  the 
person  or  persons  who  sign  the 
authorization  are  not  of  the  age  of  legal 


majority,  the  authorization  is  not  legally 
enforceable.  Since  the  age  of  legal 
majority  is  not  the  same  in  every  state 
but  in  no  state  exceeds  the  age  of  21,  the 
final  rule  requires  that  the  person  or 
persons  who  are  designated  to  sign  and 
who  do  sign  a  special  use  authorization 
be  at  least  21  years  of  age. 

The  Department  does  not  beUeve  that 
this  age  limitation  imposes  an  undue 
burden  on  the  exercise  of  First 
Amendment  rights  by  those  tmder  the 
age  of  21.  The  final  rule  does  not 
prohibit  groups  of  75  or  more  people 
under  the  age  of  21  from  gathering  in 
the  national  forests,  nor  does  the  final 
rule  require  that  these  groups  include  a 
person  21  years  of  age  or  older.  Rather, 
the  final  rule  requires  that  a  person  or 
persons  21  years  of  age  or  older  be 
designated  to  sign  a  special  use 
authorization  and  that  that  designated 
person  sign  an  authorization  on  behalf 
of  the  group. 

It  is  not  appropriate  or  necessary  for 
each  member  of  a  group  to  sign  a  special 
use  authorization.  It  is  also  not 
appropriate  or  necessary  for  one 
member  or  a  fisw  members  of  a  group  to 
assimie  personal  responsibiUty  for  the 
actions  of  other  group  members. 
Individual  group  members  are 
personally  responsible  for  their  own 
actions.  A  person  who  signs  a  special 
use  authorization  for  a  noncommercial 
group  use  acts  as  an  agent  for  the  group, 
but  does  not  assume  personal 
responsibility  for  the  group's  actions. 

However,  it  is  appropriate  and 
necessary  to  ensure  that  a  group  will  be 
responsible  for  the  actions  of  its 
members  as  a  whole  that  relate  to  the 
use  and  occupancy  of  National  Forest 
System  lands  by  requiring  a  person  or 
persons  to  sign  a  special  use 
authorization  as  an  agent  or 
representative  of  the  group.  Requiring 
that  a  person  or  persons  sign  the  special 
use  authorization  on  behalf  of  the  group 
will  not  weaken  the  group's  solidarity; 
on  the  contrary,  this  requirement  can 
serve  to  enhance  the  group's  solidarity 
by  ensuring  that  the  group  will  take 
responsibility  for  its  actions.  By  signing 
a  special  use  authorization  on  behalf  of 
the  group,  the  agent  or  representative 
gives  the  authorization  legal  effect  and 
subjects  the  group  to  the  authorization's 
terms  and  conditions. 

In  addition,  the  Forest  Service  needs 
to  have  someone  to  contact  for  purposes 
of  special  use  administration.  The 
authorized  officer  may  have  questions 
about  the  application  or  may  need  to 
notify  the  applicant  in  the  event  of  an 
emergency.  If  the  application  does  not 
identify  a  contact  person,  the  Forest 
Service  cannot  make  the  appropriate 
notifications. 


As  shown  by  the  reports  on  the  1991 
and  1992  Rainbow  Family  Gatherings,  if 
a  group  does  not  designate  a 
representative  or  representatives,  the 
Forest  Service  has  to  deal  separately 
with  various  individual  members  and 
subgroups.  Informal  agreements  made 
with  one  individual  member  or  sub- 
group are  not  always  respected  by  other 
group  members,  which  makes  it  difficult 
for  the  agency  to  obtain  commitments 
from  the  group  as  a  whole.  The  special 
use  authorization  process  will  allow  the 
agency  to  obtain  commitments  from  the 
Rainbow  Family  that  apply  to  the  group 
as  a  whole. 

Non-members  of  a  group  caimot  sign 
a  special  use  authorization  on  behalf  of 
a  group  imless  they  are  designated  by 
the  group  to  act  as  its  agents  or 
representatives  and  are  authorized  to 
make  the  group  responsible  for  the 
actions  of  its  members  as  a  whole. 
Requiring  a  group  to  designate  a  person 
or  persons  who  will  sign  a  special  use 
authorization  on  behalf  of  the  group 
does  not  make  a  group  use  a  conmiercial 
venture  under  this  rule.  Under  the  final 
rule,  a  group  use  is  a  commercial  use  or 
activity  if  an  entry  or  participation  fee 
is  charged  or  if  the  primary  purpose  of 
the  activity  is  the  sale  of  a  good  or 
service,  and  in  either  case,  regardless  of 
whether  the  use  or  activity  is  intended 
to  produce  a  profit.  All  groups,  both 
commercial  and  noncommercial,  should 
be  responsible  for  the  actions  of  their 
members  as  a  whole  that  relate  to  the 
use  and  occupancy  of  National  Forest 
System  lands. 

The  Department  believes  that  it  is 
both  fair  and  appropriate  to  apply  this 
provision  to  all  applicants,  including 
groups  like  the  Rainbow  Family  that 
make  decisions  by  consensus.  The 
group  can,  for  example,  designate  a 
representative  or  representatives  who 
can  sign  a  special  use  authorization  on 
behalf  of  the  group.  Groups  that  make 
decisions  by  consensus  could  select  a 
representative  through  that 
decisionmaking  process. 

As  one  respondent  noted,  the  court  in 
United  States  v.  Rainbow  Family  held 
that  the  Rainbow  Family  is  an 
unincorporated  association  that  can  sue 
and  be  sued.  695  F.  Supp.  at  298.  The 
court  also  held  that  service  upon  the 
Rainbow  Family  was  properly  effected 
in  that  case  by  service  upon  several 
individuals  who  acted  as  agents  or 
representatives  of  the  Rainbow  Family. 
Id.  Moreoover,  in  1987,  representatives 
of  the  Rainbow  Family  signed  a  consent 
judgment  in  a  suit  brought  by  the  Health 
Director  of  the  State  of  North  Carolina 
against  the  Rainbow  Family  for  failure 
to  obtain  a  permit  under  the  State's 
mass  gathering  statute.  It  is  therefore 
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reasonable  to  believe  that  the  Rainbow 
Family  could  designate  a  person  or 
persons  to  sign  a  special  use 
authorization  on  behalf  of  the  group  as 
provided  in  §  251.54(e)(2)(i){E). 

Having  considered  the  comments 
received,  the  Department  has  retained 
without  change  §  251.54(e)(2)(i)(E)  in 
the  final  rule. 

Comment.  Section  251.54(e){2)(iiKD) 
of  the  existing  rule  enumerates  certain 
information  that  might  have  to  be 
provided  by  a  private  corporation 
applying  for  a  special  use  authorization. 
Tlie  proposed  rule  redesignated  this 
provision  but  did  not  offer  any 
substantive  change. 

One  respondent  commented  that  the 
minimum  amount  of  information 
required  from  a  private  corporation 
applying  for  a  special  use  authorization 
is  much  greater  than  whaMs  required 
from  any  other  category  of  applicant  and 
that  the  only  information  needed  bom 
private  corporations  is  evidence  of 
incorporation  and  good  standing. 

Response.  This  provision  was  not 
subject  to  substantive  amendment  under 
the  proposed  rule,  is  not  being  amended 
by  the  final  rule,  and  has  no  bearing  on 
the  subject  matter  of  this  rule. 
Therefore,  this  provision  is  beyond  the 
scope  of  this  rulemaking.  However,  the 
Department  believes  that  it  may  be 
appropriate  to  require  private 
corporations  applying  for  a  special  use 
authorization  to  provide  more  than 
evidence  of  incorporation  and  good 
standing. 

Comment.  A  provision  in 
§  251.54(e)(1)  of  the  existing  rule 
requiring  the  Forest  Service  to  give  due 
deference  to  the  findings  of  another 
agency,  such  as  a  public  utility 
commission,  the  Federal  Energy 
Regulatory  Commission,  or  the 
Interstate  Commerce  Commission,  in 
lieu  of  another  detailed  finding,  was 
proposed  to  be  moved  to  a  new 
§  251.54(0(4)  of  the  proposed  rule,  since 
this  provision  relates  to  the  processing 
of  applications  rather  than  to  their 
content.  This  was  a  technical  rather 
than  a  substantive  amendment. 

Two  respondents  commented  on  this 
provision.  One  respondent  stated  that  if 
the  Forest  Service  defers  to  the  findings 
of  another  agency,  an  apphcation  for  a 
special  use  authorization  could  be 
subjected  to  the  agenda  of  any  part  of 
government.  The  other  respondent 
commented  that  this  provision  applies  a 
large  body  of  administrative  law  to  the 
review  of  applications  for  a  special  use 
authorization,  subject  to  the  discretion 
of  the  authorized  officer,  and  places  the  • 
burden  of  docvunenting  the  findings  of 
other  agencies  on  the  appUcant. 


Response.  This  provision  was  not 
subject  to  substantive  amendment  under 
the  proposed  rule,  is  not  being  aihended 
by  the  final  rule,  and  has  no  bearing  on 
the  subject  matter  of  this  rule. 
Therefore,  this  provision  is  beyond  the 
scope  of  this  rulemaking.  Nevertheless, 
the  Department  beUeves  that  this 
provision  makes  the  application  process 
more  efficient  by  allowing  the  Forest 
Service  to  defer  to  relevant  findings  of 
other  agencies,  rather  than  making 
another  detailed  finding,  in  evaluating 
applications  for  commercial  special  use 
authorizations. 

Comment.  Section  251.54(f)(5)  of  the 
proposed  rule  provided  that  the  agency 
would  grant  or  deny  an  apphcation  for 
noncommercial  group  uses  without 
imreasonable  delay.  On  the  one  hand, 
First  Amendment  due  process 
considerations  require  a  specific 
timeframe  for  granting  or  denying  an 
application  for  noncommercial  group 
uses.  On  the  other  hand,  a^iecision  to 
issue  a  special  use  authorization  triggers 
extensive  statutory  and  regulatory 
requirements  such  as  those  imposed  by 
the  ESA  and  NEPA.  Section  251.54(f)(5) 
of  the  proposed  nile  reflected  the 
agency's  effort  to  balance  the  competing 
concerns  of  complying  with  these  First 
Amendment  due  process  considerations 
and  the  statutory  and  regulatory 
requirements  triggered  by  a  decision  to 
issue  a  special  use  authorization. 

Approximately  65  respondents 
commented  that  this  proposed  provision 
is  too  vague  and  would  allow  for  too 
much  discretion  because  it  fails  to 
provide  a  definite  timeframe  for 
granting  or  denying  an  application.  Four 
respondents  cited  United  States  v. 
Rainbow  Family  in  support  of  their 
position.  One  respondent  cited  footnote 
5  in  United  States  v.Abney,  534  F.2d 
984  P.C.  Cir.  1976),  for  the  proposition 
that  apphcations  for  First  Amendment 
activities  must  be  handled  on  an 
expedited  basis  to  avoid  de  facto 
censorship  of  certain  points  of  view. 

Several  respondents  recommended  an 
expeditious  procedure  for  reviewing 
applications.  Four  respondents  stated 
that  the  National  Park  Service  has  a 
specific  timeframe  for  evaluating  permit 
applications  for  First  Amendment 
activities.  One  respondent  cited  36  CFR 
7.96(g)(3),  which  provides  that  National 
Park  Service  permit  apphcations  for 
demonstrations  in  the  National  Capital 
Region  are  deemed  granted  if  not  acted 
upon  within  24  hoiu-s  of  receipt. 

Two  respondents  commented  that  the 
need  to  comply  with  statutory  and 
regulatory  requirements  could  not 
justify  the  agency's  position  and  that  the 
Forest  Service  should  set  a  short 
timeframe  and  deny  an  apphcation 


within  that  timeframe  if  the  agency 
needed  more  time  to  complete  an 
environmental  impact  statement. 

One  respondent  suggested  that 
permits  should  be  issued  immediately 
where  the  forest  plan  identifies  the 
proposed  activity  as  appropriate  for  the 
requested  area  and  where  me  proposed 
activity  meets  apphcable  standards  and 
guidelines.  Another  respondent 
commented  that  if  the  group  threshold 
remains  at  25,  the  decision  should  be 
made  almost  immediately  where  the 
requested  stay  is  three  days  and  two 
nights  or  less,  where  the  activity  is  to  be 
held  in  an  area  designed  for  a  large 
group,  such  as  a  developed 
campgroimd,  and  where  the  forest  plan 
recognizes  the  activity  as  appropriate  for 
the  desired  area.  The  same  respondent 
added  that  if  the  group  threshold  was 
raised  to  50,  the  &cision  should  be 
made  within  15  days. 

One  respondent  suggested  that  the 
agency  grant  or  deny  apphcations 
within  three  working  clays.  Another 
respondent  recommended  a  timeframe 
of  six  weeks  for  evaluating  apphcations. 
One  respondent  suggested  that  an 
application  should  be  granted  or  denied 
30  to  60  days  after  completion  of  the 
necessary  NEPA  analysis,  which  could 
range  from  categorically  excluding  the 
proposed  activity  from  docimientation 
in  an  environmental  impact  statement 
or  an  environmental  assessment  to 
preparation  of  an  environmental  impact 
statement,  depending  on  the  intensity, 
scope,  duration,  and  location  of  the 
activity. 

Others  stated  that  the  agency  could 
take  as  long  as  it  liked  to  review 
applications,  which  could  wreck  a 
group's  plan;  that  because  the  agency 
could  take  a  long  time  to  evaliiate 
applications,  proponents  would  have  to 
apply  far  in  advance;  that  this  provision 
could  allow  denial  by  slow  response; 
that  appUcants  would  have  to  go  to 
court  to  expedite  the  process;  mat  the 
lack  of  a  specific  timeframe  undercuts 
the  due  process  protection  of  immediate 
judicial  review  since  access  to  the 
courts  would  be  denied  until  a  decision 
was  made;  that  it  is  unclear  why  it  is 
infeasible  to  specify  a  timeframe;  that 
there  is  no  evidence  that  NEPA,  the 
ESA,  and  the  NHPA  apply  to 
apphcations  for  noncommercial  group 
uses  or  noncommercial  distribution  of 
printed  material  and  that  even  if  these 
statutes  did  apply,  the  Forest  Service 
could  survey  the  land  and  as  part  of  the 
plaiming  process  either  identify 
sensitive  areas  that  need  protective  or 
designate  areas  suited  for  the  activities 
in  question;  that  the  proposed  rule  does 
not  define  "unreasonable";  that  this 
provision  injects  too  much  uncertainty 
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into  the  application  process  and  that 

while  the  need  to  comply  with  NEPA, 
ESA,  and  other  statutes  might  in  rare 
instances  justify  an  indefinite  timeframe 
for  extremely  large  groups,  such  a  need 
does  not  justify  an  indefinite  timeframe 
for  groups  of  25  to  500  engaging  in 
activities  such  as  educational  field  trips, 
company  picnics,  and  fomily  reimions. 

Response.  Upon  consideration  of  the 
comments  received,  the  Department 
agrees  that  a  short,  specific  timeframe 
for  processing  applications  is  needed  to 
meet  First  Amendment  requirements. 
See,  e.g.,  Shuttlesworth,  394  U.S.  at 
162-64  (Harlan,  J.,  concurring) 
(applications  for  First  Amendment 
activities  must  be  handled  on  an 
expedited  basis  to  avoid  de  facto 
censorship  of  certain  points  of  view);  A 
Quaker  Action  Group.  516  F.2d  at  735 
(a  permit  system  must  have  a  fixed 
deadline  for  administrative  action  on  a 
permit  application  for  First  Amendment 
activities;  suggests  that  24  hours  be  the 
'maximimi  time  for  processing  an 
application,  and  that  applications  be 
deemed  granted  if  not  acted  upon 
within  that  time  limit);  Rainbow  Family, 
695  F.  Supp,  at  311  (1984  Forrest 
Service  regulations  are  invaUd  for 
failure  to  specify  a  deadline  for 
submitting  an  application  and  for 
granting  or  denying  an  authorization  for 
First  Amendment  activities);  see  also 
Rainbow  Family,  695  F.  Supp.  at  325 
(although  NEPA  is  unquestionably 
constitutional,  even  an  otherwise  valid 
statute  caimot  be  applied  in  a  manner 
designed  to  suppress  First  Amendment 
activity)  (citing  CCNV,  468  U.S.  at  293; 
Police  Dep't  of  Chicago  v.  Mosley,  408 
U.S.  92  (1972)). 

However,  as  the  court  noted  in  the 
Rainbow  Family  case,  695  F.  Supp.  at 
323-24.  the  agency  must  comply  with 
certain  statutory  and  regulatory 
requirements  under  NEPA  before 
issuing  a  special  use  authorization. 
NEPA  mandates  that  federal  agencies 
undertake  an  environmental  analysis  on 
proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
himian  environment  (42  U.S.C. 
4332(2)(C)).  The  Council  on 
Environmental  Quality  (CEQ)  has 
developed  regulations  implementing 
NEPA  (40  U.S.C.  part  1500). 

In  general,  undei  the  CEQ  regulations, 
an  agency  must  conduct  an 
environmental  analysis  to  determine 
whether  a  proposed  action  may 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  (40  CFR  1501.4, 
1508.9, 1508.13).  If  a  proposed  action 
may  significantly  afiiect  the  quaUty  of 
the  human  environment,  an 
environmental  impact  statement  (EIS) 


must  be  prepared  (40  CFR  1501.4, 
1502.4).  As  one  of  the  example  of  a 
major  federal  action,  the  CEQ 
regulations  Ust  approval  of  specific 
projects,  such  as  actions  approved  by 
permit  (40  CFR  1508.18(b)(4)). 

Thus,  as  a  general  matter,  the  issuance 
of  Forest  Service  special  use 
authorizations  constitutes  a  federal 
action  for  NEPA  purposes  which  may 
require  documentation  in  a  categorioal 
exclusion  (CE),  environmental  analysis 
(EA),  or  an  EIS.  Proposed  actions 
implementing  forest  plans  for  which  an 
EA  or  an  EIS  is  prepared  are  subject  to 
the  Forest  Service's  appeal  regulations 
for  project  decisions  (36  CFR  215.3(a) 
(58  FR  58911),  which  add  substantially 
to  the  processing  time  (36  CFR  part  215 
(58  FR  58904)). 

However,  the  fEQ  regulations 
encourage  agencies  to  reduce  paperwork 
and  delay  by  categorically  excluding 
certain  types  of  proposed  actions  from 
documentatiqp  in  an  EA  or  an  EIS 
which  do  not  individually  or 
omiulatively  have  a  significant  effect  on 
the  himian  environment  (40  CFR 
1500.4(p),  1500.5(k),  1507.3, 1508.4)). 
The  Forest  Service  NEPA  procedures 
categorically  exclude  certain  types  of 
proposed  actions  from  documentation 
in  an  EA  or  an  EIS,  including  proposed 
actions  that  fall  within  a  category  listed 
in  §  31.1b  of  Forest  Service  Handbook 
1909.15  (57  FR  43180),  if  no 
extraordinary  circumstances  are  related 
to  or  affected  by  the  proposed  action. 

One  of  the  categones  listed  in  §  31.1b 
is: 

8.  Approval .  .  .  of  minor,  short-term  (one 
jrear  or  less)  special  uses  of  National  Forest 
System  lands.  Examples  include  but  are  not 
limited  to; 

a.  Approving,  on  an  annual  basis,  the 
intermittent  use  and  occupancy  by  a  State- 
licensed  outfitter  or  guide. 

b.  Approving  the  use  of  National  Forest 
System  land  for  apiaries. 

c.  Approving  the  gathering  of  forest 
products  for  personal  use. 

As  explained  in  section  30.3(2)  of  the 
Handbook,  extraordinary  circvunstances 
include,  but  are  not  limited  to,  the 
presence  of: 

a.  Steep  slopes  or  highly  erosive  soils. 

b.  Threatened  and  endangered  species  or 
their  critical  habitat. 

c.  Flood  plains,  wetlands,  or  municipal 
watersheds. 

d.  Congressionally  designated  areas,  such 
as  wilderness,  wilderness  study  areas,  or 
National  Recreation  Areas. 

8.  Inventoried  roadless  areas. 

f.  Research  Natural  Areas. 

g.  Native  American  religious  or  cultural 
sites,  archaeological  sites,  or  historic 
properties  or  areas. 

The  Department  does  not  intend  to 
preclude  reliance  on  a  categorical 


exclusion  because  of  the  mere  presence 
of  or  a  de  minimis  impact  on  one  or 
more  extraordinary  circumstances. 
Rather,  the  Department  intends  to 
preclude  reliance  on  a  categorical 
exclusion  if  the  proposed  action 
materially  impacts  tibe  characteristics  or 
functions  of  one  or  more  extraordinary 
circumstances. 

The  Department  believes  it  essential 
to  reconcile  the  First  Amendment 
requirement  for  a  short,  specific 
timeframe  with  the  need  to  comply  with 
NEPA  procedures.  Thus,  in  response  to 
the  comments  received,  the  Department 
gives  notice  that  the  Forest  Service  will 
categorically  exclude  authorization  of 
noncommerical  group  uses  from 
documentation  in  an  EA  or  EIS  under 
§  31.1b(8)  of  Forest  Service  Handbook 
1909.15,  provided  there  are  no 
extraordinary  circimistances  related  to 
or  affected  by  the  proposed  activity. 

The  Department  believes  that 
authorization  of  noncommercial  group 
uses  qualifies  for  categorical  exclusion 
imder  §  31.1b(8)  because 
noncommercial  group  uses  are  short- 
term,  typicaUy  for  only  a  few  days  or 
weeks,  and  because  they  are  minor  in 
that  they  entail  readily  mitigable 
environmental  disturbance. 

This  determination  is  further 
supported  by  the  reports  on  the  1991 
and  1992  Rainbow  Family  Gatherings 
and  by  the  Rainbow  Family  case.  In  the 
context  of  an  extensive  analysis  of 
NEPA  requirements,  the  court  in  the 
Rainbow  Family  case  concluded  that  it 
is  questionable  whether  the  annual 
Rainbow  Family  Gatherings  would  have 
any  significant  impact  on  the 
environment  for  NEPA  purposes.  The 
court  stated  that  environmental  impacts 
associated  with  these  activities,  such  as 
the  temporary  contamination  of  streams, 
are  likely  to  be  short-term.  695  F.  Supp. 
at  324. 

The  Department's  determination  is 
also  supported  by  the  approach  taken  by 
the  National  Park  Service:  The  National 
Park  Service  categorically  excludes  fit)m 
dociunentation  in  an  EA  or  an  EIS  "the 
issuance  of  permits  for  demonstrations, 
gatherings,  ceremonies,  concerts,  arts 
and  crafts  shows,  etc.,  entailing  only 
short-term  or  readily  mitigable 
environmental  disturbance"  provided 
extraordinary  circumstances  are  not 
adversely  impacted  by  these  activities 
(Department  of  the  Interior  NEPA 
Procedures,  516  DM  6,  Appendix  7,  sec. 
7.4(D)(5);  516  DM  2,  Appendix  2,  sec. 
2.1  through  2.10).  By  categorically 
excluding  these  types  of  activities  from 
documentation  in  an  EA  or  an  EIS  if 
they  do  not  adversely  affect  any 
extraordinary  circumstances,  the 
National  Park  Service  is  able  to  process 
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applications  for  these  activities  within 
the  24-hour  timeframe  imposed  by  36 
CFR  7.96(g)(3). 

In  addition  to  having  determined  that 
noncommercial  group  uses  conform  to 
the  categorical  exclusion  in  §  31.1b(8)  of 
Forest  Service  Handbook  1909.15.  the 
Department  has  incorporated  the 
extraordinary  circumstances  exception 
to  categorical  exclusions  into  the 
evaluation  process  as  an  additional 
criterion  at  §  251.54(h){l)(iii)  of  the  final 
rule.  If  an  authorized  officer  determines 
that  all  the  evaluation  criteria  are  met, 
including  the  criterion  concerning  the 
extraordinary  circumstances  exception, 
the  application  vdll  be  granted.  With 
this  assurance  that  the  most  sensitive 
environmental  lands  and  resources  will 
be  protected,  an  extensive  NEPA 
analysis  is  not  required. 

Categorically  excluding 
noncommercial  group  uses  from 
documentation  in  an  EA  or  an  EIS  imder 
§  31.1b(8)  of  Forest  Service  Handbook 
1909.15  allows  the  Forest  Service  to 
expedite  the  processing  of  applications 
for  these  activities  in  compliance  with 
both  NEPA  and  the  First  Amendment. 
Moreover,  proposed  actions  that  are 
categorically  excluded  from 
documentation  in  an  EA  or  an  EIS  imder 
§  31.1b  are  exempt  from  the  potentially 
lenethy  notice  and  comment  procedures 
in  the  Forest  Service's  appeal 
regulations  for  project  decisions  (36  CFR 
215.4(b)  (58  FR  58911)). 

Finally,  like  the  National  Park  Service 
regulation  at  36  CFR  7.96(g)(3), 
§  251.54(f)(5)  of  the  final  rule  specifies 
a  short  timeframe  both  for  submitting 
and  processing  applications  for 
noncommercial  group  uses.  Section 
251.54(f)(5)  provides  that  applications 
for  noncommercial  group  uses  may  be 
submitted  up  to  72  hoius  before  the 
activity  and  that  applications  for 
noncommercial  group  uses  are  deemed 
granted  and  that  an  authorization  will 
be  issued  for  those  uses  imless  the 
applications  are  denied  within  48  hours 
of  receipt. 

The  48-hour  and  24-hoiu'  timeframes 
for  submission  and  processing  of 
applications  under  tibe  National  Park 
Service's  regulation  apply  only  to 
activities  in  the  National  Capital  Region, 
which  is  a  fairly  concentrated  and 
developed  park  area.  This  final  rule 
applies  to  the  entire  National  Forest 
System.  The  Department  believes  that 
the  additional  24  hoiirs  both  for 
submitting  and  processing  applications 
under  this  rule  are  warranted  given  the 
sizable  amounts  of  undeveloped  land 
and  the  wide  variety  of  uses  and 
activities  that  are  subject  to  this 
regulation. 


As  provided  in  36  CFR  7.96(g)(3), 
where  an  application  for  a  special  use 
authorization  has  been  granted  or  has 
been  deemed  granted  under 
§  251.54(f)(5)  and  an  authorization  has 
been  issued,  an  authorized  officer  may 
revoke  the  authorization  under  the 
limited  circumstances  provided  in 
§  251.60(a)(1)  of  the  final  rule. 

Under  §  251.54(f)(5),  as  under  36  CFR 
7.96(g)(4).  applications  for 
noncommercial  group  uses  will  be 
processed  in  order  of  receipt,  and  the 
use  of  a  particular  area  will  be  allocated 
in  order  of  receipt  of  a  fully  executed 
application,  subject  to  any  relevant 
limitations  set  forth  in  §  251.54. 

Comment.  Section  251.54(h)  of  the 
proposed  rule  specified  the  procedures 
and  criteria  for  evaluating  applications 
for  noncommercial  group  uses.  Section 
251.54(h)(1)  of  the  proposed  rule   ~ 
established  a  presumption  in  favor  of 
granting  an  application  for  a  special  use 
authorization  for  all  noncommercial 
group  uses.  Under  §  251.54(h)(1)  of  the 
proposed  rule,  an  authorized  officer  had 
to  grant  an  application  for  a  special  use 
authorization  for  any  noncommercial 
group  use  upon  a  determination  that 
seven  specific,  content-neutral 
evaluation  criteria  were  met. 

Approximately  70  respondents  argued 
that  the  proposed  rule  gives  the  Forest 
Service  too  much  discretionary  power. 
These  respondents  stated  that  an 
application  for  a  special  use 
authorization  could  be  granted  or 
denied  at  will;  that  the  proposed  rule 
results  in  too  much  governmental 
control;  that  the  proposed  rule  does  not 
meet  the  stringent  standards  of  Forsyth 
County  V.  Nationalist  Movement,  505 
U.S.  123  (1992),  because  the  evaluation 
criteria  are  not  "narrowly  drawn, 
reasonable  and  definite"  and  vest 
"unbridled  discretion  in  a  government 
official";  that  the  Forest  Service  could 
deny  a  permit  to  any  group,  and  that 
simply  restricting  conditions  imder 
which  permits  can  be  denied  does  not 
erase  a  violation  of  constitutional  rights; 
that  the  regulation  is  intentionally  vague 
and  was  drafted  to  fail,  thereby  Inviting 
harsher  legal  remedies;  that  a  permit 
could  be  approved  or  denied  based  on 
an  authorized  officer's  personal 
interpretation  of  the  public  interest;  that 
an  authorized  officer  cannot  decide  on 
a  whim  how  many  people  should  gather 
or  what  may  be  discussed  at  the 
gathering;  that  the  proposed  ruFe  allows 
an  authorized  officer  to  grant  or  deny  an 
application  on  the  basis  of  what  might 
happen;  that  an  application  could  be 
denied  on  the  basis  of  prejudice  and 
that  if  one  gives  others  an  opportunity 
to  abuse  one's  rights,  they  will;  that  the 
agency's  intent  may  not  be  carried  out 


by  subsequent  administrators;  that  the 
agency  may  make  it  difficult  to  find  out 
where  to  obtain  a  permit;  and  that  the 
agency  may  add  reasons  for  denying  a 
permit  and  may  start  requiring  permits 
for  individuals. 

Response.  The  Department  disagrees 
with  these  comments.  Under  the 
proposed  and  final  rules,  applications 
for  noncommercial  group  uses  cannot  be 
granted  or  denied  at  will,  on  the  basis 
of  prejudice,  on  the  basis  of  what  might 
happen,  or  on  the  basis  of  a  personal 
interpretation  of  the  public  interest. 
Rather,  these  applications  must  be 
granted  or  denied  on  the  basis  of  the 
specific,  content-neutral  evaluation 
criteria  at  §  251.54(h)(1)  that  vest  httle 
or  no  discretion  in  the  authorized 
officer.  These  criteria  merely  regulate 
time,  place,  and  manner  with  respect  to 
a  proposed  activity. 

The  Department  drafted  the  criteria 
this  way  to  ensure  that  the  rule 
complies  with  constitutional 
requirements.  The  Department  intends 
that  the  evaluation  criteria  be  apphed 
consistently  and  fairly  as  required  by 
law  to  all  noncommercial  groups.  After 
this  rule  goes  into  effect,  the  Department 
may  not  change  it  in  any  material  way 
without  publishing  another  proposed 
rule  for  notice  and  comment  (5  U.S.C. 
553). 

Application  forms  for  special  use 
authorizations  subject  to  this  rule  may 
be  obtained  from  the  Forest  Service 
office  responsible  for  management  of  the 
affected  land.  That  office  will  evaluate 
applications  received  and  decide 
whether  to  issue  a  special  use 
authorization  on  the  basis  of  those 
applications. 

This  rule  meets  the  stringent 
standards  of  Forsyth.  In  that  case,  the 
Supreme  Court  held  that  a  permit  fee 
requirement  was  not  narrowly  drawn  to 
provide  reasonable  and  definite 
standards  for  fee  determinations  and 
that  the  ordinance  at  issue  was  content- 
based  rather  than  content-neutral 
because  the  determination  of  the 
amount  of  the  fee  turned  on  a  review  of 
the  content  of  the  message  conveyed. 
112  S.  Ct.  at  2403-04.  In  contrast,  the 
evaluation  criteria  in  this  final  rule  are 
narrowly  tailored  to  minimize  resource 
damage,  to  ensure  compliance  with 
federal,  state,  and  local  law,  and  to 
address  specific  concerns  of  public 
health  and  safety.  None  of  these 
considerations  has  any  connection  with 
the  content  of  any  message  that  may  be 
conveyed  by  a  proposed  activity. 

Accordingly,  the  Department  has 
retained  without  change  the 
introductory  text  in  §  251.54(h)(1)  in  the 
final  rule. 
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Comment.  Seventeen  additional 
respondents  commented  on  the 
evaluation  criteria  in  general.  These 
respondents  stated  that  the  criteria  are 
an  undue  burden;  that  the  criteria 
impose  unreasonable  restrictions  on 
freedom  of  assembly  by  restricting 
where,  when,  and  how  citizens  gather, 
and  what  types  of  activities  can  occur  at 
a  gathering;  that  denial  of  a  permit  for 
constitutionally  protected  activities  goes 
beyond  a  regulation  of  time,  place,  and 
manner;  that  these  criteria  are 
imnecessary,  imlawful,  redundant,  and 
waste  money;  that  the  criteria  are 
unnecessary  since  most  applicants 
would  meet  them  anyway;  that  none  of 
the  criteria  addresses  conduct  that  may 
have  adverse  impacts  on  forest 
resources;  that  the  issues  addressed  in 
the  criteria  are  never  a  problem  at 
Rainbow  Family  Gatherings;  that  writh 
the  exception  of  the  criterion  on  halting, 
delaying,  or  preventing  other  uses  and 
activities,  the  issues  addressed  in  the 
seven  criteria  are  either  dealt  with  in 
other  law  or  are  common  sense  health 
and  safety  measures;  that  applicants 
have  to  show  cause  before  a  permit  is 
issued;  that  the  proposed  rule  would 
shift  the  burden  of  proof  from  the 
government  to  its  citizens  in  requiring 
them  to  show,  through  the  application 
process,  that  they  deserve  a  permit;  and 
that  the  burden  should  be  on  the  agency 
to  establish  a  basis  for  denial  of  a 
permit. 

Response.  The  Department  disagrees 
with  Uiese  comments.  The  final  nde  is 
a  constitutional  restriction  of  time, 
place,  and  manner  because  the 
standards  in  the  rule,  including  the 
evaluation  criteria,  are  content-neutral, 
are  narrowly  tailored  to  further 
significant  governmental  interests,  and 
leave  open  ample  alternative  channels 
for  communication  of  information. 

As  noted  earlier  in  this  preamble,  the 
Forest  Service  has  encountered  a  variety 
of  problems  in  coimection  with 
noncommercial  group  use  of  National 
Forest  System  lands.  These  problems 
have  arisen  in  the  context  of  many 
different  types  of  noncommercial  group 
uses,  including  Rainbow  Family 
Gatherings.  Some  of  these  problems 
have  included  the  spread  of  disease, 
pollution  from  inadequate  site  clean-up, 
and  resource  damage  in  critical  salmon 
habitat.  In  view  of  these  problems,  the 
Department  has  established  three 
significant  interests  in  promulgating  this 
rule:  Protection  of  forest  resoiu-ces  and 
facilities;  promotion  of  public  health 
and  safety;  and  allocation  of  space 
within  the  National  Forest  System. 

The  Department  believes  that  the 
eight  evaluation  criteria  in  this  rule  are 
narrowly  tailored  to  address  these 


issues.  The  first  criterion  addresses 
compliance  with  laws  in  general  and 
compliance  with  laws  in  particular  that 
relate  to  protection  of  forest  resources, 
such  as  the  ESA.  The  second  criterion 
addresses  consistency  with  standards 
and  guidelines  for  environmental 
protection  in  the  appUcable  forest  plan. 
The  third  criterion  deals  with  allocation 
of  space  for  administrative  use  by  the 
Forest  Service  and  for  other  authorized 
uses  and  activities  on  National  Forest 
System  lands.  The  fourth  and  fifth 
criteria  address  specific  concerns  of 
public  health  and  safety.  The  sixth 
criterion  makes  the  rule  consistent  with 
existing  Forest  Service  policy  on 
military  and  paramilitary  training  or 
exercises  on  National  Forest  System 
lands.  The  seventh  criterion,  which 
requires  a  representative  of  the  group  to 
sign  a  special  use  authorization,  allows 
the  Forest  Service  to  administer  special 
use  authorizations  and  enables 
noncommercial  groups  to  take 
responsibility  for  the  actions  of  their 
members  as  a  whole  that  relate  to  the 
use  and  occupancy  of  National  Forest 
System  lands.  The  eighth  additional 
criterion  in  the  final  rule  on 
extraordinary  cinnunstances  allows  the 
Forest  Service  to  ensure  that  the  most 
sensitive  environmental  lands  and 
resources  will  be  protected  while 
expediting  the  processing  of 
applications  as  required  by  the  First 
Amendment. 

Whether  other  laws  address  the  issues 
dealt  with  in  the  evaluation  criteria  in 
this  rule  is  immaterial  because  less 
restrictive  alternatives  are  not  part  of  the 
test  for  constitutionality  of  time,  place, 
and  manner  regulations.  Even  though 
less  restrictive  alternatives  are  not  part 
of  the  test  for  constitutionality,  the 
Department  believes  that  the  special  use 
authorization  requirement  is  the  least 
restrictive  meansHo  achieve  the 
government's  interests.  Other  laws  and 
regulations  do  not  provide  the 
framework  necessary  for  applying 
standards  for  resource  protection  and 
public  health  and  safety  to 
noncommercial  group  uses.  Special  use 
authorizations  are  needed  to  allow  the 
Forest  Service  to  limit  or  prevent 
adverse  impacts  on  forest  resoiut:es 
from  noncommercial  group  uses,  to 
address  concerns  of  public  health  and 
safety  associated  with  noncommercial 
group  uses,  and  to  allocate  space  for 
noncommercial  group  uses  and  other 
uses  and  activities. 

Applicants  for  noncommercial  group 
uses  do  not  have  to  show  cause^before 
a  special  use  authorization  is  issued. 
Applicants  for  noncommercial  group 
uses  merely  have  to  provide  the 
information  enumerated  in 


§§  251.54(e)(2)(i)  (AWE),  which  the 
Forest  Service  needs  in  order  to  apply 
the  evaluation  criteria  in  the  rule. 
Section  251.54(h)(1)  establishes  a 
presumption  in  favor  of  issuance  of  a 
special  use  authorization.  The  burden  is 
on  the  authorized  officer  to  estabUsh  a 
foctual  and  legal  basis  for  denial  of  a 
special  use  authorization. 

A  summary  of  comments  received  on 
each  evaluation  criterion  and  the 
Department's  response  to  them  follows. 

Comment.  Section  251.54(h)(l)(i)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
proposed  activity  was  not  prohibited  by 
the  rules  at  36  CFR  part  261,  subpart  A, 
or  by  an  order  issued  pursuant  to  36 
CFR  part  261,  subpart  B,  or  by  federal, 
state,  or  local  law. 

Twenty-one  respondents  commented 
on  this  provision.  Six  respondents 
stated  that  the  provision  is  too  vague 
and  broad.  These  respondents 
commented  that  the  provision  could 
always  provide  a  basis  for  denial  of  a 
permit;  that  a  permit  could  be  denied  if . 
anyone  in  a  group  might  violate  the  law 
or  if  a  state  law,  such  as  an  anti-mass 
gathering  law,  prohibited  the  activity; 
that  the  perceived  risk  that  a  law  might 
be  broken  or  a  habitat  disturbed  would 
suffice  for  denial  of  a  permit,  and  that 
the  test  is  speculative,  biased,  and 
arbitrary;  and  that  the  evaluation  criteria 
apply  a  double  standard,  in  that  a 
substantial  risk  is  required  to  trigger 
health  and  safety  concerns,  but  that  any 
risk  of  a  take  of  an  endangered  species 
could  result  in  denial  of  a  permit,  that 
the  rule  should  provide  that  there  must 
be  a  substantial  probability  of  causing  a 
take  during  the  proposed  activity,  that 
"substantial  probability"  should  be 
defined  as  50  percent  or  greater,  and 
that  a  permit  should  not  be  denied 
because  the  proposed  activity  violates 
state  law,  such  as  a  state  endangered 
species  act,  which  could  be  broader 
than  federal  law. 

Three  respondents  believed  that  it  is 
a  general  prohibition  that  has  no  bearing 
on  time,  place,  or  manner.  One  of  these 
respondents  commented  that  specific 
regulations  exist  for  ensuring 
compliance  with  the  Wilderness  Act 
and  the  ESA.  Another  commented  that 
the  agency  should  regiilate  sensitive 
areas,  not  numbers. 

Two  respondents  stated  that  the 
legality  of  proposed  activities  is 
addressed  by  other  laws,  such  as  the 
ESA,  that  requiring  people  to  apply  for 
permits  so  that  these  laws  can  be  upheld 
is  imjustified,  and  that  if  someone 
intended  to  take  an  endangered  species, 
these  regulations  would  not  stop  them. 

Another  respondent  stated  that  this 
provision  places  an  undue  burden  on 
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the  public  in  that  applicants  have  to 
apply  in  advance  and  worry  "about 
whether  a  permit  will  be  granted  or  not, 
that  people  should  decide  where  they 
want  to  go,  and  that  if  they  choose  a 
place  that  they  should  not  use,  it  is  the 
agency's  responsibility  to  inform  them 
of  the  problem. 

Six  respondents  commented  that 
there  is  no  need  to  protect  the  public  by 
closing  a  site  due  to  bad  weather  and 
that  individuals  or  groups  can  decide 
for  themselves  whether  to  use  a 
particular  site  at  a  particular  time.  One 
of  these  respondents  wrote  that  people 
would  not  request  a  site  hit  by  a  major 
flood  or  a  hurricane.  One  respondent 
stated  that  the  provision  is  unjustified 
because  there  has  never  been  a  problem 
with  extreme  fire  danger  or  inclement 
weather  in  the  history  of  Rainbow 
Family  Gatherings. 

One  respondent  stated  that  the  rule 
should  be  clarified  to  show  that  the 
referenced  prohibitions  do  not  include 
content-based  restrictions  in  state  or 
local  laws.  Another  respondent 
commented  that  the  Wilderness  Act  and 
the  ESA  are  valid  restrictions  of  time, 
place,  and  manner. 

Response.  The  Department  agrees  that 
this  provision  should  indicate  that  the 
referenced  prohibitions  do  not  include 
content-based  restrictions  in  federal, 
state,  or  local  law.  The  reference  to 
§  251.54(h)(l)(i)  in  the  preamble  to  the 
proposed  rule  contained  this 
qualification,  but  it  was  inadvertently 
omitted  from  the  proposed  rule. 
Therefore,  as  intended,  the  phrase 
"unrelated  to  the  content  of  expressive 
activity"  has  been  added  to 
§  251.54(h)(l)(i)  of  the  final  rule. 

The  Department  believes  that  the 
criterion  at  §  251.54(h)(l)(i)  is  narrowly 
tailored  and  specific  and  that  it 
constitutes  a  valid  restriction  on  time, 
place,  and  manner.  The  Forest  Service 
must  comply  with  applicable  federal 
law  and  regulations  in  managing  the 
National  Forest  System.  For  example, 
the  Wilderness  Act  requires  the  Forest 
Service  to  protect  tind  manage 
wilderness  areas  so  as  to  preserve  their 
natural  condition  and  to  ensure  that  the 
imprint  of  human  activity  remains 
substantially  unnoticeable  (16  U.S.C. 
1131(c)).  The  ESA  requires  federal 
agencies  to  consult  with  the  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  to  ensure  that  any 
agency  action  is  not  likely  to  jeopardize 
the  continued  existence  of  any 
threatened  or  endangered  species  (16 
U.S.C.  1536).  hi  addition,  the  ESA 
prohibits  a  taking  of  an  endangered 
species  and,  by  discretion  of  the  listing 
agency,  a  taking  of  a  threatened  species 
(16  U.S.C.  1538). 


For  example,  if  a  noncommercial 
group  of  75  or  more  requested  to  camp 
in  grizzly  bear  habitat  during  early 
spring,  when  the  grizzly  bear,  a  species 
Usted  as  threatened  and  protected  under 
the  ESA,  comes  out  of  hibernation,  an 
authorized  officer  could  deny  the 
application  and  offer  another  site  or 
time  pursuant  to  §  251.54(h)(2).  As  one 
respondent  noted,  statutes  like  the  ESA 
and  the  Wilderness  Act  are  vaUd  time, 
place,  and  manner  restrictions,  and  this 
regulation  is  needed  to  provide  a 
framework  for  applying  that  type  of 
restriction  to  noncommercial  group  use 
of  National  Forest  System  lands.  The 
special  use  authorization  process  will 
give  the  Forest  Service  notice  of 
potential  problems  posed  by  these 
restrictions,  as  well  as  the  abiUty  to 
prevent  or  mitigate  them. 

Section  251.54(h)(l)(i)  is  severely 
limited.  Under  this  criterion,  a  special 
use  authorization  can  be  denied  only  if 
authorization  of  the  proposed  activity  is 
prohibited  by  Forest  Service  regulations 
at  36  CFR  part  261,  Forest  Service 
orders  issued  under  36  CFR  part  261,  or 
by  laws  that  are  unrelated  to  the  content 
of  expressive  activity.  The  standard  in 
this  provision  is  not  speculative,  biased, 
or  arbitrary.  A  special  use  authorization 
cannot  be  denied  if  authorization  of  the 
proposed  activity  might  be  prohibited 
by  the  law;  a  special  use  authorization 
can  be  denied  only  if  authorization  of 
the  proposed  activity  is  prohibited  by 
the  law  as  it  is  applied  to  the  specific 
facts  of  a  given  application.  To  clarify 
this  intent,  the  Department  has  added 
"authorization  of  before  "the  proposed 
activity"  in  §251.54(h)(l)(i)  of  the  final 
rule. 

This  regulation  is  intended  to 
preempt  all  state  and  local  laws  and 
regulations  that  conflict  vdth  this 
regulation  or  that  impede  its  full 
implementation.  As  long  as  state  and 
local  laws  and  regulations  are  content- 
neutral  and  do  not  conflict  with  this 
final  rule  or  impede  its  implementation, 
the  Department  intends  to  comply  fully 
with  them  in  authorizing 
noncommercial  group  uses  under  this 
rule. 

This  criterion  also  will  allow  the 
Forest  Service  to  enforce  its  prohibitions 
and  orders  consistently  and  fairly  as 
required  by  law.  For  example,  an 
authorized  officer  may  deny  an 
appUcation  and  offer  another  site  if  the 
requested  site  is  closed  or  restricted  due 
to  the  outbreak  of  disease  under  an 
order  issued  under  36  CFR  part  261.  A 
site  also  might  be  closed  due  to  extreme 
fire  danger  or  inaccessibility  because  of 
flooding  or  heavy  snowfall  or  to  protect 
critical  threatened  or  endangered 
species  habitat. 


Comment.  Section  251.54(h)(l)(ii)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
proposed  activity  was  consistent  or 
could  be  made  consistent  with  the 
applicable  forest  plan  required  pursuant 
to  36  CFR  part  219. 

Nine  respondents  commented  on  this 
provision.  One  respondent  stated  that 
this  provision  should  be  dropped 
because  there  is  no  connection  between 
the  appUcable  forest  plan  and  activities 
covered  by  the  proposed  rule  and 
because  forest  plans  are  too  inflexible  to 
accommodate  short-term  uses.  Another 
stated  that  the  provision  is  vague  and 
has  no  bearing  on  time,  place,  and 
manner  and  that  when  a  proposed 
activity  is  not  compatible  with  the 
applicable  forest  plan,  the  agency 
should  change  the  plan.  One  respondent 
stated  that  the  Forest  Service  should  not 
adhere  to  the  appUcable  forest  plan 
when  a  group  wishes  to  gather  on  a 
logging  road  or  unreclaimed  clear-cut  to 
protest  the  agency's  logging  practices. 
One  respondent  commented  that  the 
proposed  rule  did  not  mention  that  the 
agency  is  having  problems  upholding 
standards  and  guidelines  in  forest  plans. 
One  respondent  stated  that  this 
provision  would  restrict  what  type  of 
activities  could  occiu  at  gatherings. 
Another  commented  that  a  group  could 
be  denied  use  of  an  area  because  of  past 
abuse  by  other  groups. 

One  respondent  noted  that  forest 
plans  do  not  expressly  limit  or  prohibit 
group  uses  but  merely  set  overall 
guideUnes  for  applying  specific 
environmental  and  performance 
standards,  with  which  group  uses  must 
conform.  This  respondent  stated  that  it 
is  the  agency's  duty  to  inform  applicants 
of  all  relevant  forest  plan  provisions  and 
to  ensure  consistency  of  proposed 
activities  with  standards  and  guidelines 
in  forest  plans. 

One  respondent  stated  that  this 
provision  does  not  contain  specific  and 
objective  standards  for  ensuring 
consistency  with  forest  plans.  Another 
respondent  commented  that  this 
provision  as  written  could  indirectly 
allow  restrictions  on  use  based  on  the 
content  of  expressive  activity.  This 
respondent  suggested  that  the  agency 
clarify  the  provision  to  require 
consistency  of  the  proposed  activity 
with  the  management  restrictions  for  the 
proposed  area  under  the  applicable 
forest  plan. 

Response.  The  Department  agrees  that 
forest  plans  do  not  prohibit 
authorization  of  noncommercial  group 
uses.  Rather,  forest  plans  set  standards 
and  guidelines  with  which  all  uses  of 
National  Forest  System  lands,  including 
authorization  of  noncommercial  group 
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uses,  must  conform.  Thus,  requiring  that 
authorization  of  noncommercial  group 
uses  be  consistent  or  can  be  made 
consistent  with  the  standards  and 
guidelines  in  forest  plans  for  the 
national  forests  is  a  valid  time,  place, 
and  manner  restriction. 

The  National  Forest  Management  Act 
(NFMA)  requires  that  "permits  *  *  * 
and  other  instruments  for  the  use  and 
occupancy  of  National  Forest  System 
lands  shall  be  consistent  with  the  land 
management  plans"  (16  U.S.C.  1604(i)). 
This  provision  is  content-neutral.  A 
proposed  activity  is  consistent  with  a 
forest  plan  if  it  adheres  to  a  plan's 
standards  and  gmdelines  that  are  forest- 
wide  or  that  are  included  in 
management  prescriptions  for  the 
specific  management  areas  where  the 
activity  will  occur.  Standards  and 
gmdelines  in  forest  plans  describe  any 
activities  that  are  not  permitted  to  occur 
in  a  specified  area  or  prescribe  how 
activities  must  be  implemented  for 
'environmental  protection  or  other 
purposes. 

Forest  plans  are  developed  in 
accordance  with  the  rules  at  36  CFR  part 
219  and  adopted  following  extensive 
public  participation  and  comment.  It  is 
not  practicable  to  write  a  forest  plan  that 
can  accommodate  every  conceivable  use 
at  every  conceivable  site  at  every 
conceivable  time  of  the  year.  The 
standards  and  guidelines  in  forest  plans 
apply  to  all  instruments  for  the  use  and 
occupancy  of  National  Forest  System 
lands,  from  timber  sale  contracts  \o 
grazing  permits,  regardless  of  whether 
the  activity  involves  the  expression  of 
views.  In  reviewing  an  application  for  a 
noncommercial  group  use,  an 
authorized  officer  will  determine 
whether  authorization  of  the  proposed 
activity  at  the  time  and  place  requested 
is  consistent  or  can  be  made  consistent 
with  the  applicable  forest  plan  based  on 
the  information  provided  under 
§§251.54{e)(2)(i)  (A)  through  (e)(2)(i)(E). 

NFMA  requires  that  permits  and  other 
instruments  for  use  and  occupancy  of 
National  Forest  System  lands  be 
consistent  with  the  applicable  Forest 
plan  (16  U.S.C.  1604(i)).  The 
Department  has  added  "authorization 
of  before  "the  proposed  activity"  in 
§251.54(h)(l)(ii)  of  the  final  rule  to 
reflect  the  requirement  in  NFMA  that 
authorization  of  the  proposed  activity, 
rather  than  the  authorized  activity  itself, 
be  consistent  with  the  applicable  forest 
plan. 

Comment.  Section  251.54(h){l)(iii)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
proposed  activity  would  not  delay,  halt, 
or  prevent  administrative  use  of  an  area 
by  the  Forest  Service  or  other  scheduled 


or  existing  uses  or  activities  on  National 
Forest  System  lands,  including  but  not 
limited  to  uses  and  activities  authorized 
pursuant  to  parts  222,  223,  228,  and  251 
of  this  chapter. 

Approximately  35  respondents 
commented  on  this  provision.  Eight 
respondents  commented  that  this 
provision  is  vague  generally  and  gives 
an  authorized  officer  too  much 
discretion.  Specifically,  these 
respondents  stated  that  denying  a 
permit  because  it  conflicts  with  another 
use  or  because  it  cannot  reasonably  be 
accommodated  at  the  time  and  place 
requested  allows  for  two  much 
discretion  on  the  part  of  the  authorized 
officer;  that  the  provision  should  be 
dropped  because  it  is  no  better  than  a 
similar  criterion  that  was  struck  down 
by  the  court  in  the  Rainbow  Family  case; 
that  under  United  States  v.  Rainbow 
Family,  695  F.  Supp.  at  312  n.6,  this 
provision  vests  too  much  discretion  in 
the  authorized  officer  to  propose  an 
alternate  time  or  place;  that  the  agency 
could  ensure  that  administrative  uses 
are  always  scheduled  at  the  same  time 
as  any  proposed  activity  or  deem 
existing  or  scheduled  uses  to  be 
incompatible  with  the  proposed 
activity,  even  if  they  are  not;  that  this 
provision  would  allow  the  Forest 
Service  to  deny  a  piermit  if  the  agency 
thinks  that  a  proposed  activity,  such  as 
a  group  protest  or  distribution  of 
literature  at  or  near  a  recreation,  logging, 
or  mining  site,  might  interfere  with  any 
other  uses  or  activities;  that  it  is  unclear 
how  a  determination  could  be  made 
without  regard  to  the  content  of 
expressive  activity;  that  imder  a  worst- 
case  scenario,  this  provision  could 
induce  an  authorized  officer  to  deny 
access  to  a  site;  and  that  the  examples 
given  in  the  preamble  of  the  proposed 
rule  of  how  this  criterion  would  be 
applied  are  insufficient  to  remove  the 
vagueness  in  its  wording. 

One  respondent  stated  that  statutes 
and  other  regidations  exist  to  deal  with 
conflicts  among  users,  such  as  18  U.S.C. 
1863,  which  allows  the  agency  to 
restrict  access  to  areas  of  the  national 
forests,  36  CFR  part  261,  which  allows 
the  agency  to  issue  orders  restricting 
certain  types  of  conduct,  and  36  CFR 
251.54(i)(l),  which  allows  the  agency  to 
avoid  conflicts  among  commercial  uses 
and  activities. 

Six  respondents  commented  that 
often  minor  changes  can  be  made  to 
scheduled  and  existing  uses  to  avoid 
conflicts  with  proposed  activities.  Two 
respondents  commented  that  minor, 
temporary  arrangements  are  easily  made 
and  have  been  made  many  times  by 
prior  informal  agreement  to  address  the 
question  of  allocation  of  space.  One  of 


these  respondents  stated  that  forest 
plans  are  built  on  the  concept  of 
balancing  interests  in  an  ongoing 
multiple-use  scenario,  but  that  the 
regulations  blurs  the  fundamental 
difference  between  permanent  or 
consumptive  uses  and  transitory  group 
uses,  which  by  their  nature  do  not 
compete  vdth  other  uses  and  activities 
for  use  of  National  Forest  System  lands. 

Six  respondents  commented  that  the 
exercise  of  constitutionally  protected 
rights  should  have  priority  over  all  other 
uses.  One  of  these  respondents  felt  that 
the  interests  of  thousands  of  people 
should  take  precedence  over  the  grazing 
of  cattle.  Four  others  stated  that 
gatherings  have  proceeded  after 
negotiation  and  development  of 
operating  plans,  but  that  if  these  plans 
fail,  a  court  order  might  be  appropriate. 

Twelve  respondents  stated  that  other 
uses  are  given  priority  over  the  exercise 
of  constitutionally  protected  rights.  One 
of  these  respondents  stated  that  a  permit 
for  a  gathering  could  be  denied  if  a 
timber  sale  or  grazing  were  scheduled 
for  the  same  time  and  place.  Another 
noted  that  cattle  were  moved  to 
accommodate  the  1984  Rainbow  Family 
Gathering. 

One  respondent  commented  that  this 
provision  is  unnecessary  because  there 
are  no  conflicts  among  Rainbow  Family 
members.  Another  stated  that  no  group, 
including  the  Rainbow  Family,  woirid 
camp  in  areas  where  logging  activities 
are  in  progress.  One  respondent 
commented  that  the  rationale  of 
avoiding  traffic  congestion  is  inadequate 
because  there  are  no  traffic  jams  in  the 
national  forests. 

Three  respondents  stated  that  those 
who  gather  should  be  respectful  of 
others. 

Response.  The  Department  believes 
that  this  criterion  is  narrowly  tailored 
and  specific  and  that  it  constitutes  a 
valid  restriction  on  time,  place,  and 
manner.  In  contrast,  the  rule  struck 
down  in  United  States  v.  Rainbow 
Family  provided  that  an  application  for 
a  First  Amendment  activity  could  be 
denied  if  the  activity  conflicted  with  a 
previously  approved  use  or  if  it  would 
be  of  such  nature  or  duration  that  it 
could  not  reasonably  be  acconunodated 
at  the  place  and  time  requested  (49  FR 
25449). 

To  address  the  court's  concern,  the 
Department  has  abandoned  the 
unconstitutionally  vague  criterion  that 
allowed  an  authorized  officer  to  deny  an 
application  for  a  noncommercial  group 
use  on  the  grounds  that  it  cannot 
reasonably  be  accommodated  in  the 
time  and  place  requested  or  that  the 
proposed  use  might  interfere  or  be 
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incompatible  with  scheduled  or  existing 
uses. 

In  contrast  to  the  earlier  rule,  under 
§251.54(h)(l)(iv)  of  the  final  rule,  an 
application  may  be  denied  only  if  the 
proposed  activity  would  delay,  halt,  or 
prevent  administrative  use  of  an  area  by 
the  Forest  Service  or  other  scheduled  or 
existing  uses  or  activities  on  National 
Forest  System  lands.  This  narrow, 
specific,  content-neutral  criterion  is 
intended  to  allow  the  Forest  Service  to 
allocate  space  in  a  manner  that  is  both 
fair  and  consistent  with  the  agency's 
multiple-use  mission.  The  intent  is  not 
to  prevent  demonstrations;  the  intent  is 
to  ensiu«  that  demonstrations  can 
coexist  vdth  other  authorized  uses  and 
activities  on  National  Forest  System 
lands,  including  endangered, 
threatened,  or  other  plant  and  animal 
species. 

Moreover,  under  this  rule  the  Forest 
Service  cannot  manipulate 
administrative  use  of  an  area  to  ensure 
that  this  use  coincides  with  a  proposed 
activity  to  which  some  might  object. 
Administrative  use  of  an  area  by  the 
Forest  Service  is  based  on  actual  need. 

In  the  proposed  rule,  the  agency 
provided  specific  examples  of  how  a 
proposed  activity  could  delay,  halt,  or 
prevent  scheduled  or  existing  uses  and 
activities  for  purposes  of  this  criterion. 
Specifically,  under  §251.54(h)(l)(iv)  of 
the  final  rule,  an  authorized  officer 
might  require  a  large  group  to  alter 
arrival  and  departure  times  or  to  use  an 
alternative  access  route  to  avoid 
congestion.  On  the  opening  day  of 
fishing  season,  an  authorized  officer 
might  suggest  a  site  removed  from 
popular  fishing  areas  for  the  same 
reason.  This  criterion  also  allows  the 
Forest  Service  to  ensure  that  a  group  is 
not  authorized  to  use  a  site  that  is 
already  being  used  as  pastureland  vmder 
a  grazing  permit  or  that  is  currently 
being  logged  under  a  timber  sale 
contract. 

The  Forest  Service  has  had  difficidty 
in  allocating  space  among 
noncommercial  group  uses  and  other 
uses  and  activities  on  National  Forest 
System  lands.  While  the  Forest  Service 
has  generally  resolved  these  tj^es  of 
conflicts  successfully,  the  agency  has 
had  to  expend  considerable  time  and 
resources  in  the  effort.  The  Department 
believes  that  these  types  of  problems 
can  be  solved  more  efficiently,  more 
effectively,  and  more  fairly  throu^  the 
issuance  of  special  use  authorizations 
for  all  special  uses,  including 
noncommercial  group  uses.  « 

One  example  of  this  type  of  allocation 
problem  occurred  at  the  1992  Rainbow 
Family  Gathering.  One  of  the  main 
access  roads  to  the  site  of  the  1992 


gathering  was  scheduled  to  be  used  as 
a  timber  hauling  route  during  the 
gathering.  Because  of  the  amount  of 
traffic  associated  with  the  gathering,  the 
Forest  Service  beUeved  that  the  safety 
hazard  vms  too  high  to  allow  logging 
trucks  to  use  the  access  road. 
Consequently,  the  agency  required  the 
timber  piu'chaser  to  use  an  alternate 
haul  route,  which  resulted  in  higher 
costs  to  the  timber  purchaser  and 
potentially  higher  costs  to  the 
government.  As  shown  by  the  reports  on 
the  1991  and  1992  Rainbow  Family 
Gatherings,  parking  and  traffic 
congestion  are  additional  transportation 
issues  associated  with  large  group 
gatherings  at  sites  with  limited  access. 

At  the  1992  Rainbow  Family 
Gathering,  the  Forest  Service  specified 
that  parking  would  not  be  allowed  at  a 
particular  site  because  of  safety  risks 
(the  site  was  located  on  a  timber  haul 
route)  and  prior  agency  commitments 
made  to  other  users  (livestock  was 
scheduled  to  use  the  site).  Ample 
alternative  parking  closer  to  the 
gathering  was  available.  Nevertheless, 
the  Rainbow  Family  directed  gatherers 
to  the  site.  By  the  time  the  Forest 
Service  issued  an  order  closing  the  site 
to  parking  and  camping,  91  vehicles 
were  parked  at  the  site.  Forest  Service 
officials  explained  the  agency's  reasons 
for  issuing  the  closure  order  at  a  coimcil 
meeting  of  approximately  50  members 
of  the  Rainbow  Family.  Although  more 
than  half  the  vehicles  were  removed  by 
the  next  day,  20  to  30  Rainbow  Family 
members  staged  a  civil  disobedience 
protest  of  the  closure  order.  Gatherers 
continued  to  remove  vehicles  from  the 
area  gradually,  but  the  agency  had  to 
tow  five  vehicles  from  the  site.  The 
Department  believes  that  this  type  of 
problem  could  be  prevented  or  more 
quickly  resolved  through  the  special  use 
authorization  process. 

In  addition  to  this  parking  problem,  in 
July  1993,  a  group  called  "We  The 
People"  selected  for  a  gathering  a  site 
that  had  been  authorized  since  1955  for 
use  by  the  Mississippi  National  Guard 
for  military  training  purposes.  Within 
the  permitted  area  of  45,000  acres  were 
significant  amounts  of  unexploded 
ordnance.  "We  The  People"  chose  to 
camp  near  an  area  where  the  National 
Guard  was  performing  tank  maneuvers. 
The  group  selected  the  site  in  order  to 
protest  use  of  the  national  forests  for 
military  training  and  exercises.  "The 
management  challenge  faced  by  the 
Forest  Service  was  how  to  allow  the 
group  to  conduct  its  protest  without 
sustaining  serious  injury  and  without 
preventing  the  National  Guard  from 
exercising  its  privileges  under  its 
special  use  authorization.  After  several 


days  of  negotiations  and  coordination 
among  all  concerned  parties,  the 
gathering  and  protest  occurred  without 
conflict  with  the  National  Guard  or 
injuries  to  either  group. 

These  examples  illustrate  the  kind  of 
conflicts  that  can  occur  among  uses  and 
the  need  for  a  special  use  authorization 
process  for  noncommercial  group  uses 
to  resolve  those  conflicts  more  quickly 
and  effectively.  Making  minor  changes 
or  entering  into  informal  agreements  is 
an  inadequate  or  inefficient  way  to 
resolve  issues  pertaining  to  allocation  of 
space  for  all  uses  and  activities  on 
National  Forest  System  lands.  Other 
laws  and  regiilations,  particularly 
regulations  such  as  36  CFR  251.54(i)(l), 
which  do  not  apply  to  noncommercial 
activities,  do  not  give  the  Forest  Service 
notice  of  the  issues  addressed  in 
§251.54(h){l)(iv)  of  the  final  rule  and 
thus  do  not  allow  the  agency  to  allocate 
space  fairly  among  competing  uses  and 
activities.  A  special  use  authorization 
process  gives  the  agency  a  managerial 
tool  to  address  these  problems  more 
expeditiously,  more  effectively,  and 
more  equitably. 

Section  251.54(h)(l)(iv)  of  the  final 
rule  does  not  give  the  authorized  officer 
too  much  discretion  to  propose  an 
alternate  time  and  place.  The  criterion 
in  the  1984  ride  struck  dovm  by  the 
court  in  the  Rainbow  Family  case  was 
unconstitutionally  vague  and  overbroad 
in  that  it  allowed  an  authorized  officer 
to  deny  an  application  if  it  could  not 
reasonably  be  accommodated  at  the  time 
and  place  requested.  In  footnote  6  of  the 
opinion,  the  court's  point  was  that 
providing  for  an  alternative  site  or  time 
if  an  application  was  denied  under  this 
criterion  could  not  cure  its 
constitutional  infirmity.  695  F.  Supp.  at 
312  n.6.  The  court  quoted  Schneider  v. 
State.  308  U.S.  147  (1939),  for  the 
proposition  that  "(ojne  is  not  to  have 
the  exercise  of  his  liberty  of  expression 
in  appropriate  places  abridged  on  the 
plea  that  it  may  be  exercised  in  some 
other  place."  Id.  at  163  (emphasis 
added).  If  the  provision  in  question  is, 
like  §  251.54(h)(l)(iv)  of  the  final  rule,  a 
vaUd  time,  place,  and  manner 
restriction  and  the  site  requested  does 
not  meet  that  restriction,  providing  that 
an  alternative  site  or  time  will  be  offered 
enhances  rather  than  diminishes  the 
constitutionality  of  the  rule.  Providing 
for  alternative  sites  and  times  ensures 
that  ample  alternative  channels  will  be 
available  for  communication  of 
information,  as  required  by  Clark  v. 
CCNV. 

The  Forest  Service  is  charged  with 
managing  the  resources  of  the  National 
Forest  System  for  multiple  uses.  MUSY 
authorizes  the  Forest  Service  to  manage 
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commercial  and  noncommercial  uses  of 
National  Forest  System  lands  (16  U.S.C. 
528-531).  The  Department  believes  that 
all  special  uses,  conmierdal  and 
noncommercial,  both  involving  and  not 
involving  the  expression  of  views, 
should  be  treated  consistently  and 
fairly. 

The  Department  does  not  intend  to 
give  priority  to  any  use  or  activity  in 
processing  applications  under  this  rule. 
Apphcations  for  special  use 
authorizations  will  be  processed  in 
order  of  receipt  imder  §  251.54(f)(5)  of 
the  final  rule,  and  the  use  of  a  particular 
area  will  be  allocated  in  order  of  receipt 
of  fully  executed  applications,  subject  to 
any  relevant  limitations  in  §  251.54. 

Comment.  Section  251.54(h)(l)(iv)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
proposed  activity  would  not  pose  a 
substantial  danger  to  public  health. 
Considerations  of  public  health  were 
Umited  to  the  following  with  respect  to 
the  proposed  site: 

(aj  The  sufficiency  of  sanitation 
facilities; 

(b)  The  adequacy  of  waste-disposal 
facihties; 

(c)  The  availability  of  sufficient 
potable  drinking  water,  in  view  of  the 
expected  number  of  users  and  the 
diuation  of  use; 

(d)  The  risk  of  disease  from  the 
physical  characteristics  of  the  proposed 
site  or  natural  conditions  associated 
with  the  proposed  site; 

(e)  The  risk  of  contamination  of  the 
water  supply;  and 

(f)  The  sumciency  of  a  plan  for  safe 
handling  of  food. 

Approximately  45  respondents 
commented  on  this  provision.  Seven 
respondents  commented  that  the  public 
health  concerns  addressed  in  this 
provision  are  beyond  the  responsibility 
or  competence  of  the  Forest  Service 
(although  one  noted  that  contamination 
of  the  water  supply  is  a  legitimate 
agency  concern).  Another  respondent 
stated  that  this  provision  is  unnecessary 
because  the  local  health  department 
handles  public  health  issues. 

Eight  respondents  commented  that 
this  provision  is  too  paternalistic,  that 
individuals  should  be  responsible  for 
their  own  health,  and  that  the  agency 
should  leave  it  up  to  individuals  to 
decide  what  kind  of  health  risks  they 
want  to  take  when  they  use  National 
Forest  System  lands.  One  of  these 
respondents  commented  that  forest 
visitors  know  what  they  need  to  survive 
and  that  if  a  site  cannot  provide  it,  they 
will  go  elsewhere.  Another  one  of  these 
respondents  stated  that  this  provision 
could  be  used  to  deny  the  apphcation  of 
a  group  that  has  different  sanitary 


requirements  from  what  would  be 
considered  acceptable  in  mainstream 
American  society. 

One  respondent  noted  that  while  the 
public  health  concerns  addressed  in  this 
provision  are  typically  luder  the 
jvuisdiction  of  local  health  departments, 
they  are  also,  depending  on  the 
circumstances,  under  the  jurisdiction  of 
local  Forest  Service  personnel.  This 
respondent  stated  that  this  provision  is 
directly  applicable  to  the  protective 
mandate  of  the  agency  and  contains 
important  and  legitimate  standards  of 
performance. 

Another  respondent  stated  that  the 
water  supply  should  not  be 
contaminated  by  noncommercial  group 
uses  and  that  waste  disposal  facilities 
should  be  adequate  for  these  activities. 

One  respondent  felt  that  activities  that 
pose  a  substantial  danger  to  public 
heedth  are  a  concern  of  government,  that 
the  risk  of  disease  is  an  important 
matter,  that  contamination  of  the  water 
supply  should  be  a  major  focus  of 
government  agencies,  and  that  food 
should  be  handled  in  a  safe  way,  but 
that  a  permit  process  is  not  required  to 
address  these  concerns.  Three 
respondents  commented  that  other  laws, 
regulations,  and  standards  exist  to  deal 
with  public  health  problems,  such  as  36 
CFR  251.54(h)(2)  of  the  current  rules, 
which  allows  die  agency  to  deny  a 
special  use  authorization  if  the 
proposed  activity  would  present  a  clear 
and  present  danger  to  public  health,  16 
U.S.C.  551a,  which  allows  the  agency  to 
cooperate  with  state  and  local  law 
enforcement  authorities,  and  forest 
plans  and  public  health  codes,  which 
address  the  risk  of  disease. 

One  respondent  stated  that  this 
criterion  is  imnecessary  because  the 
Forest  Service  adequately  notifies  forest 
visitors  of  the  potability  of  water  in  the 
national  forests.  Two  respondents  stated 
that  only  minimal  assurances  are 
necessary  for  safe  sanitation  facilities, 
availability  of  safe  drinking  water,  and 
safe  food  handfing  procedures,  such  as 
assurances  to  biuy  hvunan  waste  away 
from  the  water  supply,  to  truck  in  water 
from  a  nearby  town,  and  to  wash  hands 
before  eating  or  preparing  meals.  One  of 
these  respondents  stated  that 
satisfaction  of  these  requirements  would 
be  so  easy  that  they  should  be  omitted 
as  burdensome  and  unnecessary.  One 
respondent  stated  that  proper  food 
handling  is  a  matter  of  common  sense. 

Sixteen  respondents  stated  that  this 
provision  is  too  vague  and  leaves  too 
much  discretion  to  the  authorized 
officer.  These  respondents  commented 
that  this  provision  is  no  better  than  a 
similar  provision  struck  down  by  the 
court  in  the  Rainbow  Family  case;  that 


objective  standards  are  not  specified, 
leaving  too  much  room  for 
interpretation,  and  that  it  is  unclear  how 
a  determination  coidd  be  made  without 
regard  to  content;  that  "substantial 
danger,"  "sufficiency  of  sanitation," 
"adequacy  of  waste  disposal," 
"availabihty  of  sufficient  potable 
drinking  water,"  "risk  of  disease,"  "risk 
of  contamination,"  and  "sufficiency  of  a 
plan  for  safe  handling"  are  too  vague 
and  that  the  agency  should  use  concrete 
numerical  requirements  for  facilities 
based  on  the  size  of  the  group,  the 
length  of  stay,  and  the  characteristics  of 
the  site;  that  this  provision  is  so  broad 
as  to  provide  a  basis  for  denial  of  any 
permit;  that  this  provision  could 
imreasonably  require  portable  toilets  for 
waste  disposal,  which  are  more 
expensive  than  covered  slit-trench 
latrines  and  which  some  groups  might 
not  be  able  to  afford;  that  the  risk  of 
disease  could  be  construed  imjustifiably 
to  prohibit  a  large  group  from  using  a 
meadow  littered  with  cow  dung  from 
grazing;  that  a  plan  for  safe  handling  of 
food  could  require  imnecessary  detail  or 
prohibit  individual  food  preparation; 
that  a  group  should  not  need  a  plan  for 
making  peanut  butter  sandwiches  or 
popcorn;  that  no  church  picnic  would 
be  authorized  if  the  requirement  for  a 
plan  for  safe  handling  of  food  were 
applied  indiscriminately,  and  that  in 
reality,  this  provision  would  be 
selectively  enforced  to  prevent 
counterculture  groups  from  distributing 
food  to  the  needy;  and  that  it  is 
impossible  to  ensure  compliance  with 
these  standards  prior  to  a 
noncommercial  group  use. 

One  respondent  stated  that  this 
provision  would  require  all  groups  to 
have  an  attorney,  licensed  food  handler, 
trained  medical  staff,  and 
environmental  specialist.  One 
respondent  suggested  that  the  agency 
specify  who  will  review  plans  for  the 
safe  handling  of  food,  who  will  assess 
the  risk  of  disease,  and  who  will 
disseminate  assessments  of  these  publiq 
health  concerns,  as  well  as  how  the 
agency's  recommendations  on  these 
issues  will  be  enforced.  This  respondent 
also  suggested  that  the  agency  specify 
the  ratio  of  people  per  latrine  required 
under  this  provision. 

Two  respondents  suggested  that  the 
agency  key  this  provision  to  specific 
standards  by  requiring  adherence  of  the 
proposed  activity  with  applicable  state 
and  local  health  regulations. 

Response.  The  Department  agrees  that 
the  public  health  considerations 
addressed  in  §  251.54(h)(l)(v)  of  the 
final  rule  are  important  and  that  it  is 
appropriate  to  address  these  concerns  in 
this  rulemaking.  The  Forest  Service  has 
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a  general  mandate  to  address  concerns 
of  public  health  in  regulating  use  and 
occupancy  of  National  Forest  System 
lands  (16  U.S.C.  551;  36  CFR 
251.55(d)(3),  251.56(a)(l)(iv). 
251.56(a)(2)(iv),251.56(a)(2)(vii)). 

Moreover,  as  the  court  held  in  the 
Rainbow  Family  case,  it  is  a  reasonable 
time,  place,  and  manner  restriction  to 
require  that  noncommercial  group  use 
of  the  national  forests  not  threaten  the 
pubUc  health  or  welfare.  695  F.  Supp. 
at  329  (citing  Groyned  v.  City  of 
Rockford,  408  U.S.  104,  113-16  (1972); 
Kovacs  v.  Cooper,  336  U.S.  77,  83,  86- 
87  (1949);  Dejonge  v.  Oregon,  299  U.S. 
364-€5  (1937);  Schenckv.  United 
States,  249  U.S.  47,  52  (1919)).  In  United 
States  V.  Rainbow  Family,  the  court 
required  compliance  with  discrete 
health  and  sanitation  provisions  that 
addressed  the  same  pubUc  health 
concerns  enumerated  in 
§  251.54(h)(l)(v)  of  die  final  rule.  695  F. 
Supp.  at  330-52. 

As  shown  by  the  reports  on  the  1991 
and  1992  Rainbow  Family  Gatherings, 
the  Forest  Service  works  with  local  ' 
health  department  officials  to  address 
concerns  of  pubUc  health  that  arise  in 
connection  with  large  group  gatherings 
on  National  Forest  System  lands.  The 
Department  believes  that  a  special  use 
authorization  process  is  needed  to 
handle  pubfic  health  issues  associated 
with  large  group  use  of  the  national 
forests.  Other  regulations,  particularly 
36  CFR  251.54(h)(2)  of  the  current  rules, 
which  the  court  in  the  Rainbow  Family 
case  struck  down  for  vagueness,  do  not 
provide  the  framework  necessary  for 
applying  public  health  standards  to 
noncommercial  group  uses. 

The  shigellosis  outoreak  at  the  1987 
Rainbow  Family  Gathering  is  one 
example  of  the  t3rpe  of  problem  that 
coiUd  be  prevented  or  more  effectively 
controlled  through  a  special  use 
authorization  process.  Although  the 
Forest  Service  posted  water  sources  and 
bulletin  boards  at  the  site  with  notices 
to  boil  water  for  at  least  30  minutes, 
many  people  drank  the  water  without 
boiling  it.  The  Department  believes  that 
by  allowing  the  Forest  Service  to 
address  this  type  of  public  health  issue 
before  a  noncommercial  group  use  takes 
place,  the  application  and  permitting 
process  will  enhance  the  agency's 
ability  to  commimicate  concerns  about 
this  type  of  issue  to  groups  and  thus 
prevent  serious  health  risks. 

The  1984  group  uses  rule  allowed  an 
authorized  officer  to  deny  an 
application  for  a  noncommercial  group 
use  if  it  presented  a  clear  and  present 
danger  to  pubUc  health  (49  FR  25449). 
The  court  in  the  Rainbow  Family  case 
struck  down  this  language  because  it 


was  too  vague  and  allowed  for  too  much 
discretion  on  the  part  of  the  authorized 
officer.  695  F.  Supp.  at  311. 

Section  251.54(h)(l)(v)  of  die  final 
rule  corrects  this  deficiency  by 
restricting  the  authorized  officer's 
review  to  concrete,  content-neutral 
considerations  of  public  health 
associated  with  the  site  proposed  by  the 
applicant.  The  Department  intends  to 
apply  this  provision  uniformly  and 
fairly  as  required  by  law,  based  on  an 
objective  assessment  of  each 
apphcation. 

The  Department  agrees  that  the 
considerations  of  public  health  in  this 
provision  should  be  keyed  to  specific 
standards  by  requiring  adherence  of  the 
proposed  activity  with  applicable  state 
and  local  public  health  laws  and 
regulations.  Consequently,  the 
Department  has  revised  this  criterion  to 
provide  that  an  authorized  officer  must 
determine  that  the  proposed  activity 
does  not  violate  state  and  local  public 
health  laws  and  regulations  as  applied 
to  the  proposed  site.  Issues  addressed  by 
state  and  local  pubUc  health  laws  and 
regulations  as  appUed  to  the  proposed 
site  included  but  are  not  limited  to  the 
specific  considerations  of  public  health 
in  §  251.54(h)(l)(v)  of  die  final  rule. 

Section  251.54(h)(l)(v)  of  die  final 
rule  does  not  require  that  applicants 
retain  experts  on  public  health  issues  or 
make  a  determination  with  respect  to 
the  public  health  considerations  listed 
in  that  provision.  Applicants  merely 
have  to  submit  an  application  that 
provides  the  basic  information  required 
in  §§  251.54(e)(2)(i)(A)  dirough 
(e)(2)(i)(E).  An  audiorized  officer  will 
then  evaluate  whether  the  proposed 
activity  violates  state  and  local  public 
health  laws  and  regulations  as  applied 
to  the  site  identified  in  the  application. 
To  clarify  intent,  the  Department  has 
removed  §251. 54(h)(l)(iv)(F)  of  die 
proposed  rule,  which  listed  the 
sufficiency  of  a  plan  for  safe  handUng  of 
food  as  one  consideration  of  public 
health,  because  it  is  not  clear  that  an 
authorized  officer  could  apply  state  and 
local  law  on  this  subject  solely  on  the 
basis  of  the  information  provided  in  an 
application. 

The  Department  has  substituted 
"sufficiency"  for  "adequacy"  in 
§  251.54(h)(l)(v)(B)  of  die  final  rule  to 
make  that  provision  consistent  with  the 
terms  used  in  §§  251.54(h)(l)(v)  (A)  and 
(C).  In  §251.54(h)(l)(v)(C)  of  die  final 
rule,  the  Department  has  deleted  the 
phrase  "in  view  of  the  expected  number 
of  users  and  duration  of  use."  The 
Department  beUeves  that  this  phrase  is 
redundant  because  of  use  of  the  word 
"sufficient"  in  §  251.54(h)(l)(v)(C). 


Comment.  Section  251.54(h){l)(v)  of 
the  proposed,  rule  required  an 
authorized  officer  to  determine  that  the 
proposed  activity  would  not  pose  a 
substantial  danger  to  public  safety. 
Considerations  of  public  safety  did  not 
include  concerns  about  possible 
reaction  to  the  users'  identity  or  beUefs 
from  non-members  of  the  group  that  is 
seeking  authorization  and  were  limited 
to  the  following: 

(a)  The  potential  for  physical  injury  to 
other  forest  users  from  the  proposed 
activity; 

(b)  tne  potential  for  physical  injury  to 
users  from  the  physical  characteristics 
of  the  proposed  site  or  natural 
conditions  associated  with  the  proposed 
site; 

(c)  The  potential  for  physical  injury  to 
users  from  scheduled  or  existing  uses  or 
activities  on  National  Forest  System 
lands;  and 

(d)  The  adequacy  of  ingress  and  egress 
in  case  of  an  emergency. 

Approximately  33  respondents 
commented  on  tliis  provision.  One 
respondent  commented  that  the  agency 
lacks  the  ability  to  make  an  iijformed 
decision  on  this  criterion.  Another 
respondent  stated  that  although  the 
agency  may  have  knowledge  of 
problems  pertaining  to  public  safety  that 
applicants  do  not  possess,  that 
knowledge  should  not  be  the  basis  for 
denying  a  permit  to  use  the  national 
forests.  This  respondent  added  that  it  is 
not  common  sense  to  plan  an  activity 
that  is  intended  to  cause  physical  injury 
to  others  or  to  oneself  and  that  a  horse 
race  or  water  skiing  planned  for  a  site 
selected  for  a  gathering  could  pose  a 
problem,  but  diat  this  type  of  conflict 
does  not  occur.  One  respondent  noted 
that  it  is  appropriate  to  consider  the 
potential  for  injury  to  other  forest  users 
from  a  proposed  activity. 

Three  respondents  believe  that  this 
provision  is  too  paternalistic.  One  of 
these  respondents  commented  that  it 
could  be  used  to  deny  a  permit  to  a 
group  that  has  different  safety 
requirements  from  what  would  be 
considered  acceptable  in  mainstream 
American  society,  particularly  with 
respect  to  the  potential  for  injury  to 
forest  users  from  characteristics  or 
conditions  of  the  site.  Another  one  of 
these  respondents  commented  that  some 
groups  want  inaccessible,  secluded 
areas.  Another  stated  that  people  should 
be  able  to  make  their  own  decisions 
about  safety  issues. 

Three  respondents  stated  that  this 
provision  is  unnecessary  because  the 
national  forests  are  a  known 
environment.  Specifically,  these 
respondents  stated  that  ensuring 
adequacy  of  ingress  and  egress  is 
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unnecessary  since  individuals 
participating  in  group  uses  are  generally 
aware  of  the  rugged  conditions  in  the 
national  forests  and  the  challenges  they 
present;  and  that  forest  users  heed  safety 
concerns  in  selecting  sites  and  planning 
activities  and  that  forest  users  have  the 
requisite  wilderness  experience  to  know 
about  potential  dangers  in  the  national 
forests. 

Seven  other  respondents  believe  that 
this  provision  is  imnecessary.  Six  of 
these  respondents  stated  that  there  have 
not  been  any  safety  problems  associated 
with  group  uses;  that  large  groups 
would  have  a  better  sense  than 
individuals  of  safety  hazards  in  the 
national  forests;  that  the  Rainbow 
Family  handles  safety  issues 
themselves;  that  the  Rainbow  Family 
Gatherings  are  safer  each  year;  and  diat 
it  is  unclear  why  adequacy  of  ingress 
and  egress  is  more  of  an  issue  with  25 
or  more  people  than  it  is  with  fewer 
than  25  people. 

One  of  these  six  acknowledged  that 
while  the  agency  incurs  costs  associated 
with  accidents  occurring  on  National 
Forest  System  lands,  these  costs  are 
within  the  scope  of  the  agency's  normal 
operations,  and  the  threat  of  an  accident 
on  National  Forest  System  lands 
imposes  no  legal  or  financial  liability  on 
the  Forest  Service.  Therefore,  this 
respondent  concluded  that  the  agency 
has  no  need  to  issue  permits  based  on 
that  threat.  This  respondent  also 
commented  that  issuance  of  a  permit 
would  carry  an  implicit  guarantee  of 
health  and  safety,  thereby  imposing 
hability  on  the  agency  for  any  accidents 
that  ocoir  during  a  group  activity  and 
forcing  the  agency  to  carry  liability 
insurance  at  considerable  public  cost. 

Approximately  19  respondents  feel 
that  this  provision  is  too  vague,  broad, 
and  subjective  and  would  give  the 
authorized  officer  too  much  discretion 
in  determining  the  nature  of  the 
substantial  danger  associated  with  the 
proposed  site.  These  respondents  stated 
that  determinations  of  the  substantial 
danger  to  pubHc  safety  would  be 
completely  arbitrary  because  the  criteria 
are  imdefined  and  because  there  is  no 
indication  of  the  type  of  site  that  would 
be  imsafe;  that  this  provision  is  so  broad 
as  to  provide  a  basis  for  denial  of  any 
permit;  that  this  provision  fails  to  teice 
into  account  the  basic  attributes  of 
National  Forest  System  lands,  which  are 
primarily  undeveloped  and  natural;  that 
virtually  every  location  in  the  National 
Forest  System  could  be  construed  as 
posing  some  risk  to  pubhc  safety;  that 
it  is  unclear  how  a  determination  could 
be  made  under  this  provision  without 
regard  to  content;  that  the  use  of  the 
word  "potential"  gives  the  authorized 


officer  too  much  discretion;  that  the 
broad  use  of  the  word  "potential" 
allows  the  agency  to  use  petty 
discrepancies  in  activities  as  a  pretext  to 
establish  a  substantial  dax  ger  to  public 
safaty;  that  the  provision  is  silent  on  the 
degree  of  potential  danger  that  would 
warrant  denial  of  a  permit;  that  it  is 
unclear  how  the  potential  for  physical 
injury  to  other  users  is  measured  and 
what  that  injury  might  be;  that 
"potential  for  physical  injury"  and 
"adequacy  of  ingress  and  egress  in  case 
of  an  emergency"  are  too  vague  and 
allow  for  too  much  discretion;  that  the 
provision  on  adequacy  of  ingress  and 
egress  coiUd  be  used  to  bar  users  from 
remote  sites;  that  consideration  of  the 
potential  for  injury  from  the  physical 
characteristics  of  die  proposed  site  or 
natiunl  conditions  associated  with  the 
proposed  site  could  justify  denial  of  a 
permit  if  there  are  cliffs  that  one  person 
might  fall  from  or  a  lake  that  one  person 
might  drown  in;  that  consideration  of 
the  potential  for  injury  to  users  from 
scheduled  or  existing  activities  is  too 
vague  and  not  a  problem  in  the  case  of 
mining  or  logging  because  no  one  would 
want  to  gather  where  those  activities 
were  occiuring  and  if  they  did,  other 
regulations  would  address  any  safety 
concerns  that  might  arise;  that  it  is 
imclear  how  merely  regulating  where  an 
activity  takes  place  restricts  the  agency's 
discretion  in  reviewing  applications; 
and  that  a  determination  of  what  makes 
a  site  dangerous  or  imsafe  for  a 
gathering  should  be  pubUshed  with  the 
rule. 

Response.  The  Department  believes 
that  it  is  appropriate  to  address  issues 
of  public  safety  in  this  rulemaking.  The 
Forest  Service  has  a  general  mandate  to 
address  concerns  of  public  safety  in 
regulating  use  and  occupancy  of 
National  Forest  System  lands  (16  U.S.C. 
551;  36  CFR  251.55(d)(3), 
251.56{a)(l)(iv),251.56(a)(2)(iv), 
251.56(a)(2)(vii)). 

Moreover,  as  the  court  in  the  Rainbow 
Family  case  held,  it  is  a  reasonable  time, 
place,  and  manner  restriction  to  require 
that  noncommercial  group  use  of  the 
national  forests  not  threaten  the  public 
welfare.  695  F.  Supp.  at  329  (citing 
Groyned  V.  City  of  Rockford,  408  U.S. 
104, 113-16  (1972);  Kovacs  v.  Cooper, 
336  U.S.  77,  83,  86-87  (1949);  Dejonge 
V.  Oregon,  299  U.S.  364-65  (1937); 
Schenck  v.  United  States.  249  U.S.  47, 
52  (1919)). 

"The  Department  believes  that  this 
public  safety  provision  is  needed 
because  proposed  activities  may  pose  a 
substantial  danger  to  public  safety, 
depending  on  the  nature  of  the  activity, 
its  proximity  to  other  uses  and 
activities,  the  physical  characteristics  of 


the  proposed  site,  and  natural 
conditions  associated  with  the  proposed 
site.  . 

For  example,  the  Forest  Service  might 
deny  an  application  and  suggest  another 
site  if  a  group  wanted  an  authorization 
to  conduct  a  riflery  contest  near  a 
heavily  used  campsite  or  picnic  area.  If 
a  group  wanted  an  authorization  to 
ignite  a  fireworks  display,  the  agency 
might  deny  the  application  because  of 
the  risk  of  a  forest  fire.  These  examples 
illustrate  the  types  of  activities  that 
would  constitute  a  substantial  danger  to 
pubhc  safety  based  on  the  likelihood  of 
physical  injury  to  other  forest  users 
from  these  activities. 

The  Forest  Service  might  deny  an 
application  and  suggest  another  site  if  a 
group  selected  an  area  near  a  major 
highway  or  an  area  scheduled  to  be 
logged  under  a  timber  sale  contract.  The 
agency  might  deny  an  application  and 
suggest  another  site  if  a  group  chose  an 
area  accessed  only  by  the  same  narrow, 
winding  road  with  blind  ciuves  used  by 
trucks  hauling  timber  from  a  timber  sale 
or  talcum  from  an  active  mine.  This 
issue,  in  fact,  arose  in  connection  urith 
the  1992  Rainbow  Family  Gathering, 
where  one  of  the  sites  selected  was 
imsafe  because  it  was  located  on  a 
timber  haul  route.  These  examples 
illustrate  the  types  of  activities  that 
would  constitute  a  substantial  danger  to 
public  safety  based  on  the  likelihood  of 
physical  injury  to  users  fiom  the 
physical  characteristics  of  the  proposed 
site  or  natural  conditions  associated 
with  the  proposed  site. 

The  Forest  Service  also  might  deny  an 
application  and  suggest  an  alternate  site 
if  a  group  selected  an  area  being  used 
for  tank  maneuvers  or  an  area  riddled 
with  unexploded  ordnance.  This 
concern  arose  in  connection  with  the 
gathering  held  by  "We  The  People"  on 
National  Forest  System  land  in 
Mississippi  in  July  1993.  These 
examples  illustrate  the  types  of 
activities  that  would  constitute  a 
substantial  danger  to  public  safety  based 
on  the  potential  for  physical  injury  to 
users  from  scheduled  or  existing  uses  or 
activities  on  National  Forest  System 
lands. 

The  agency  might  deny  an  application 
and  suggest  another  site  if  roads 
accessing  the  site  were  inadequate  to 
evacuate  a  large  group  in  case  of  an 
emergency,  such  as  a  forest  fire  or  a 
flash  flood.  This  example  illustrates  the 
type  of  activity  that  would  constitute  a 
substantial  danger  to  public  safety  based 
on  the  inadequacy  of  ingress  and  egress 
in  case  of  an  emergency. 

The  Department's  intent  is  not  to 
prevent  use  of  remote  areas  or  to 
prevent  gatherings  and  demonstrations. 
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Rather,  the  Department's  intent,  as 
specified  in  the  final  rule,  is  to  allow 
noncommercial  groups  to  coexist  with 
other  authorized  uses  and  activities  on 
National  Forest  System  lands  without 
posing  a  substantial  danger  to  public 
safety. 

The  Forest  Service's  handling  of  the 
gathering  and  protest  held  by  "We  The 
People"  in  July  1993  demonstrates  the 
agency's  abiUty  to  carry  out  this  intent. 
After  several  days  of  negotiations  and 
coordination  among  all  concerned 
parties,  "We  The  People"  was  able  to 
conduct  its  gathering  and  protest 
without  sustaining  injury  from  the 
unexploded  ordnance  in  the  vicinity  or 
from  the  tank  maneuvers  being 
conducted  by  the  National  Guard 
nearby. 

Although  the  Forest  System 
successfully  resolved  the  conflicts 
among  these  users,  the  agency  had  to 
expend  considerable  time  and  resources 
In  the  effort.  The  Department  believes 
that  these  types  of  problems  can  be 
solved  more  efficiently,  more 
effectively,  and  more  fairly  through  the 
issuance  of  special  use  authorizations 
for  all  special  uses,  including 
noncommercial  group  uses. 

The  Department  believes  that  an 
appUcation  and  permitting  process  will 
enhance  the  Forest  Service's  abiUty  to 
allow  noncommercial  groups  and  other 
authorized  uses  on  National  Forest 
System  lands  to  coexist  without  posing 
a  substantial  danger  to  public  safety. 
Other  regulations  do  not  provide  the 
framework  necessary  for  applying  the 
specific  considerations  of  public  safety 
contained  in  this  rule  to  noncomlnercial 
group  uses.  In  particular,  other 
regulations  do  not  ensure  that  the  Forest 
Service  will  have  notice  of 
noncommercial  group  uses  and 
therefore  do  not  allow  the  agency  to 
address  these  considerations  as 
expeditiously,  effectively,  and 
equitably. 

The  Forest  Service  does  not  ensure 
pubhc  health  and  safety  on  National 
Forest  System  lands,  either  explicitly  or 
implicitly,  through  issuance  of  a  special 
use  authorization  or  otherwise.  The 
agency  does,  however,  address  public 
health  and  safety  issues  as  part  of  its 
statutory  and  regulatory  mandate  in 
administering  use  and  occupancy  of 
National  Forest  System  lands.  Since  the 
United  States  is  self-insured,  the  Forest 
Service's  issuance  of  special  use 
authorizations  does  not  impose 
additional  insurance  costs  on  the 
agency. 

The  Department  believes  that 
S251.54(h)(l)(vi)  of  the  final  rule  is 
narrowly  tailored  and  specific  and  that 
:  t  constitutes  a  vaUd  restriction  on  time. 


place,  and  manner.  In  contrast,  the  1984 
rule  struck  down  in  United  States  v. 
Rainbow  Family  provided  that  an 
application  for  a  First  Amendment 
activity  could  be  denied  if  the  activity 
presented  a  clear  and  present  danger  to 
the  public  health  or  s^ty  (49  FR 
25449).  To  address  the  court's  concern, 
the  Department  has  abandoned  the 
unconstitutionally  vague  criterion  that 
allowed  an  authorized  officer  to  deny  an 
appUcation  for  a  noncommercial  group 
use  on  the  ground  that  it  presented  a 
clear  and  present  danger  to  the  pubUc 
health  or  safety.  Thus,  under 
§  251.54(h)(l)(vi)  of  the  final  rufe,  an 
application  may  not  be  denied  merely 
because  of  the  possibiUty  of  personal 
injury  at  a  proposed  site  or  in 
connection  wth  a  proposed  activity.  An 
appUcation  for  a  company  picnic  near  a 
lake  cannot  be  denied,  for  example, 
merely  because  an  authorized  officer 
thinks  that  someone  at  the  picnic  might 
drown  in  the  lake. 

In  contrast  to  the  earUer  rule,  under 
§  251.54(h)(l)(vi)  of  the  final  rule  an 
appUcation  may  be  denied  only  if  the 
proposed  activity  poses  a  substantial 
danger  to  pubUc  safety.  Considerations 
of  public  safety  are  limited  in  the  find 
rule  to  specific,  content-neutral  criteria 
concerning  the  nature  of  the  proposed 
activity,  its  proximity  to  other  use  and 
activities,  the  physical  characteristics  of 
the  proposed  site,  and  natural 
conditions  associated  with  the  proposed 
site.  Considerations  of  pubUc  safety  in 
the  final  rule  do  not  include  concerns 
about  possible  reaction  to  the  users' 
identity  or  beliefs  from  non-members  of 
the  group  that  is  seeking  an 
authorization. 

The  Department  beUev^s  that  it  is  not 
practicable  to  make  a  determination  in 
this  rule  as  to  how  these  factors  would 
apply  to  every  conceivable 
noncommercial  group  uses  and  every 
conceivable  site  suitable  for  a 
noncommercial  group  use  at  any 
conceivable  time  of  the  year.  Instead, 
the  Department  has  given  specific 
examples  of  how  each  of  these  factors 
will  be  appUed  to  applications  for 
noncommercial  group  uses.  The 
Department  beUeves  that  the  Forest 
Service's  experience  in  managing  the 
national  forests  and  its  knowledge  of 
National  Forest  System  lands  enable  the 
agency  to  apply  these  specific,  content- 
neutral  criteria  based  on  the  information 
submitted  in  applications  for 
noncommercial  group  uses. 

Having  considered  the  comments 
received,  the  Department  has  retained 
Without  substantive  change  in  the  final 
rule  §  251.54(h)(l)(v]  from  the  proposed 
rule. 


Conunent.  Section  251.54(h)(l)(vi)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
proposed  activity  did  not  involve 
miUtary  or  paramilitary  training  or 
exercises  by  private  organizations  or 
individuals  unless  such  training  or 
exercises  were  federally  funded. 

Eight  respondents  commented  on  this 
provision.  One  respondent  stated  that  if 
this  type  of  miUtaiy  or  paramiUtary 
activity  is  already  prohibited,  then  it 
does  not  have  to  be  prohibited  again. 
One  respondent  commented  that  this 
provision  is  a  general  prohibition  with 
no  bearing  on  the  regulation  of  time, 
place,  or  manner. 

Two  respondents  stated  that  the 
federal  government  should  not  exempt 
itself  from  its  own  regulations.  One  of 
these  respondents  stated  that  this 
provision  gives  official  military 
activities  a  preemptive  or  exclusive 
right  of  access  to  the  national  forests. 
Three  respondents  commented  that 
there  should  be  no  miUtary  or 
paramiUtary  training  on  national  forests. 
One  of  these  respondents  stated  that  this 
provision  authorizes  exercises  by  poUce 
S.W.A.T.  units  and  by  the  Drug 
Enforcement  Administration  and 
training  of  coimterinsurgents  for 
poUtical  terrorism.  Another  stated  that 
the  Forest  Service  could  deny  a  permit 
for  government  troops  to  train  in  the 
national  forests. 

One  respondent  commented  that  this 
provision  is  too  vague  and  broad  and 
could  be  used  to  bar  such  paramilitary 
groups  as  football  teams,  the  Salvation 
Army,  Rainbow  Hug  Patrols,  or  the  Boy 
Scouts  of  ^Vmerica  or  to  bar  such 
activities  as  aikido,  tai  chi,  or 
nonviolence  training  for  civil 
disobedience. 

Response.  The  Forest  Service  Manual 
prohibits  non-federally  funded  miUtary 
or  paramiUtary  training  or  exercises  by 
private  organizations  or  individuals 
because  this  type  of  use  is  often 
potentially  damaging  to  forest  resources 
and  may  endanger  other  users  of 
National  Forest  System  lands.  The 
agency  authorizes  miUtary  or 
paramilitary  training  or  exercises  by 
governmental  entities  and  federally 
funded  military  or  paramilitary  training 
or  exercises  by  private  organizations  or 
individuals  because  when  conducted 
under  such  auspices,  this  type  of  use  is 
justified  for  national  security  purposes 
and  is  not  as  dangerous  to  other  users 
of  National  Forest  System  lands. 

Section  251.54(h)(l){vii)  of  the  final 
rule  incorporates  longstanding  agency 
poUcy  and  gives  it  the  force  and  effect 
of  law.  Section  251.54(h)(l)(vii)  of  the 
final  rule  provides  the  framework 
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necessary  for  applying  this  policy  to 
noncommercial  group  uses. 

The  rule  does  not  apply  to  official 
U.S.  miUtary  activities,  nor  does  it  grant 
a  preemptive  or  exclusive  right  of  access 
for  paramilitary  uses  of  the  national 
forests.  Under  §  251.54(f)(5)  of  the  final 
rule,  applications  will  be  processed  in 
order  of  receipt,  and  the  use  of  a 
particular  area  will  be  allocated  in  order 
of  receipt  of  fully  executed  applications, 
subject  to  any  relevant  limitations  in 
§251.54. 

The  Department  beheves  that  this  is  a 
narrowly  tailored  restriction  that  has  no 
bearing  on  the  content  of  expressive 
activity.  "Military"  means  "of,  relating 
to.  or  typical  of  soldiers  or  the  armed 
forces,"  "performed  or  supported  by  the 
armed  forces,"  or  "of  or  relating  to  war." 
Webster's  UNew  Riverside  University 
Dictionary  752  (1984).  "Paramilitary" 
means  "of,  pertaining  to,  or  designating 
forces  organized  after  a  military  pattern, 
esp.  as  a  potential  auxiliary  military 
force."  Id.  at  852.  The  Department 
believes  that  the  terms  "military"  and 
"paramilitary"  do  not  apply  to  groups 
such  as  football  teams,  die  Salvation 
Army,  Rainbow  Hug  Patrols,  or  the  Boy 
Scouts  of  America,  or  to  activities  such 
as  aikido,  tai  chi,  or  nonviolence 
training  for  dvil  disobedience,  nor  does 
the  Department  intend  to  apply  these 
terms  to  these  types  of  groups  or 
activities  for  pmposes  of 
§  251.54(h)(l)(vii)  of  die  final  rule. 
Under  current  policy,  for  example, 
adventure  games  (sometimes  called 
survival  or  war  games)  are  not 
considered  military  or  paramilitary 
activities  and  may  be  authorized  [FSM 
2724.31), 

Having  considered  the  comments 
received,  the  Department  has  retained 
without  substantive  change  in  the  final 
rule  §  251.54(h)(l)(vi)  from  the  proposed 
rule. 

Comment.  Section  251.54(h)(l)(vii)  of 
the  proposed  rule  required  an 
authorized  officer  to  determine  that  a 
person  or  persons  21  years  of  age  or 
older  had  been  designated  to  sign  and 
did  sign  a  special  use  authorization  on 
behalf  of  the  applicant. 

Approximately  25  respondents 
commented  on  this  provision.  Seven 
respondents  stated  that  no  individual 
could  sign  a  permit  on  behalf  of  a 
noncommercial  group  because  each 
person  in  a  noncommercial  group  is 
responsible  solely  for  his  or  her  own 
actions.  These  respondents  stated  that 
each  person  should  accept 
responsibility  for  his  or  her  use  of 
pubUc  land;  that  only  commercial 
activities  are  organized  by  an  individual 
or  entity  that  can  take  responsibility  for 
Uability  and  mitigation  of  resource 


impacts;  that  most  noncommercial 
groups  that  use  the  national  forests  are 
not  structured  or  legally  empowered 
and  that  any  person  in  those  groups 
who  signs  a  special  use  authorization 
represents  only  himself  or  herself;  that 
it  is  unfair  to  hold  the  person  who  signs 
a  permit  accountable  for  all  others  in  the 
group  and  that  in  the  case  of 
demonstrations,  no  one  would  sign,  and 
the  requirement  would  have  a  chilling 
effect  on  speech;  and  that  the  agency 
lacks  the  authority  to  require  that 
noncommercial  groups  be  constituted  as 
legal  entities  or  internally  structiued  to 
allow  compliance  with  the  agency's 
rules,  and  that  a  group  that  operates  by 
consensus  is  not  a  legal  entity,  but  is 
merely  an  assemblage  of  individuals 
who  are  entirely  seit-responsible  under 
the  law. 

Fourteen  respondents  commented 
specifically  that  the  Rainbow  Family 
cannot  comply  with  the  signature 
requirement  biacause  no  individual 
member  speaks  for  the  group  and 
because  each  person  is  responsible  for 
his  or  her  own  actions.  These 
respondents  stated  that  the  signature 
requirement  violates  Rainbow  Tribal 
Council  traditions;  that  the  signature 
requirement  forces  the  Rainbow  Family 
to  choose  between  upholding  its 
philosophy  or  maintaining  its  existence 
in  that  if  the  group  complies  with  the 
requirement,  it  violates  its  principles, 
and  if  the  group  ignores  the 
requirement,  the  agency  can  break  up 
the  gathering;  that  the  Forest  Service  has 
never  had  any  problem  contacting  the 
Rainbow  Family;  that  the  Rainbow 
Family  is  peaceful  and  cooperative  and 
poses  no  threat  to  the  Forest  Service; 
that  the  Rainbow  Family  has  met  with 
local  authorities  in  advance,  helped 
prepare  operating  plans,  and  left  sites  in 
a  clean  and  natural  state;  that  the  agency 
has  always  had  reliable  contacts  at 
Rainbow  Family  Gatherings  and  that 
questions  have  been  answered, 
reasonable  requests  have  been  met,  and 
problems  solved  with  the  cooperation  of 
the  Rainbow  Family  and  that  the  real 
intent  of  this  provision  is  to  isolate 
leaders  from  die  consensus,  make  them 
culpable  for  real  or  imagined  actions  of 
the  group,  and  expose  them  to  penalties 
imder  the  full  weight  of  the  law. 

One  respondent  commented  that  in 
view  of  the  history  of  the  rule,  the 
agency  intends  to  use  this  provision  to 
single  out  individuals  for  harassment. 

One  respondent  commented  that  ^e 
responsibihties  and  privileges  of 
citizenship  are  assumed  at  the  age  of  18 
in  most  states.  Another  respondent 
commented  that  requiring  those  who 
sign  to  be  21  years  of  age  or  older  could 
prevent  persons  under  the  age  of  21 


from  exercising  their  First  Amendment 
rights  and  suggested  lowering  the  age 
hmit  to  18  or  dropping  it  altogether. 

One  respondent  stated  that  this 
provision  is  a  general  prohibition  with 
no  bearing  on  time,  place,  or  manner. 

Response.  The  Department  believes 
that  the  age  limitation  in 
§  251.54(h)(l)(vui)  of  die  final  rule  is  a 
reasonable  time,  place,  and  manner 
restriction.  The  restriction  is  necessary 
to  ensure  that  those  who  are  designated 
to  sign  and  who  do  sign  a  special  use 
authorization  on  behalf  of  a  group  are  of 
the  age  of  legal  majority.  The  signatine 
gives  the  authorization  legal  effect.  If  the 
person  or  persons  who  sign  the 
authorization  are  not  of  the  age  of  legal 
majority,  the  authorization  is  not  legally 
enforceable.  Since  the  age  of  legal 
majority  is  not  the  same  in  every  state 
but  in  no  state  exceeds  the  age  of  21,  the 
final  rule  requires  that  the  person  or 
persons  who  are  designated  to  sign  and 
who  do  sign  a  special  use  authorization 
be  at  least  21  years  of  age. 

The  Department  does  not  believe  that 
this  age  limitation  imposes  an  imdue 
burden  on  the  exercise  of  First 
Amendment  rights  by  those  under  the 
age  of  21.  The  final  rule  does  not 
prohibit  groups  of  75  or  more  people 
under  the  age  of  21  from  gathering  in 
the  national  forests,  nor  does  the  final 
rule  require  that  these  groups  include  a 
person  21  years  of  age  or  older.  Rather, 
the  final  rule  requires  that  a  person  or 
persons  21  years  of  age  or  older  be 
designated  to  sign  a  special  use 
authorization  and  that  that  designated 
person  or  persons  sign  an  authorization 
on  behalf  of  the  group. 

It  is  not  appropriate  or  necessary  for 
one  member  or  a  few  members  of  a 
group  to  assume  personal  responsibility 
for  the  actions  of  other  group  members. 
Individual  group  members  are 
personally  responsible  for  their  own 
actions.  A  person  who  signs  a  special 
use  authorization  for  a  noncommercial 
group  use  acts  as  an  agent  for  the  group, 
but  does  not  assume  personal 
responsibility  for  the  group's  actions. 

However,  it  is  appropriate  and 
necessary  to  ensure  that  a  group  will  be 
responsible  for  the  actions  of  its 
members  as  a  whole  that  relate  to  the 
use  and  occupancy  of  National  Forest 
System  lands  by  requiring  a  person  or 
persous  to  sign  a  special  use 
authorization  as  an  agent  or 
representative  of  the  group.  By  signing 
a  special  use  authorization  on  behalf  of 
the  group,  the  agent  or  representative 
gives  the  authorization  legal  effect  and 
subjects  the  group  to  the  authorization's 
terras  and  conditions, 

The  Forest  Service  needs  to  have 
someone  to  contact  for  purposes  of 
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special  use  administration.  The 
authorized  officer  may  have  questions 
about  the  appUcation  or  may  need  to 
notify  the  applicant  in  the  event  of  an 
emergency.  If  the  appUcation  does  not 
identify  a  contact  person,  the  agency 
cannot  make  the  appropriate 
notifications. 

As  shown  by  the  reports  on  the  1991 
and  1992  Rainbow  Family  Gatherings,  if 
a  group  does  not  designate  a 
representative  or  representatives,  the 
Forest  Service  has  to  deal  separately 
with  various  individual  members  and 
sub-groups.  Informal  agreements  made 
with  one  individual  member  or  sub- 
group are  not  always  respected  by  other 
group  members  which  makes  it  difficidt 
for  the  agency  to  obtain  commitments 
concerning  an  activity  from  the  group  as 
a  whole. 

All  groups,  both  commercial  and 
noncommercial,  can  and  shoiUd  be 
responsible  for  the  actions  of  their 
members  as  a  whole  that  relate  to  the 
use  and  occupancy  of  National  Forest 
System  lands.  The  Department  believes 
that  it  is  both  fair  and  appropriate  to 
apply  this  provision  to  all  applicants, 
including  groups  like  the  Rainbow 
Family  that  have  no  leader  and  that 
make  decisions  by  consensus.  Even  if  a 
group  has  no  leader,  the  group  can  still 
designate  a  representative  or 
representatives  who  can  sign  a  special 
use  authorization  on  behalf  of  the  group. 
(Groups  that  make  decisions  by 
consensus  could  select  a  representative 
through  that  decisionmaking  process.) 

As  one  respondent  noted,  the  court  in 
United  States  v.  Rainbow  Family  held 
that  the  Rainbow  Family  is  an 
unincorporated  association  that  can  sue 
and  be  sued.  695  F.  Supp.  at  298.  The 
court  also  held  that  service  of  process 
upon  the  Rainbow  Family  was  properly 
effected  in  that  case  by  service  upon 
several  individuals  who  acted  as  agents 
or  representatives  of  the  Rainbow 
Family.  Id.  Moreover,  in  1987, 
representatives  of  the  Rainbow  Family 
signed  a  consent  judgment  in  a  suit 
brought  by  the  Heal^  Director  of  the 
State  of  North  Carolina  against  the 
Rainbow  Family  for  failine  to  obtain  a 
permit  under  the  State's  mass  gathering 
statute.  It  is  therefore  reasonable  to 
believe  that  the  Rainbow  Family  coiUd 
designate  a  person  or  persons  to  sign 
and  that  that  person  or  those  persons 
could  sign  a  special  use  authorization 
on  behalf  of  the  group  as  provided  in 
§  251.54(h)(l)(viu)  of  die  final  rule. 

The  Department  beUeves  that  this 
provision  is  a  narrowly  tailored 
restriction  that  has  no  bearing  on  the 
content  of  expressive  activity.  The 
Department  intends  to  apply  this 
requirement  consistenUy  and  fairly  as 


required  by  law  to  all  applications  for 
noncommercial  group  uses. 

Having  consictered  the  comments 
received,  the  Department  has  retained 
without  substantive  change  in  the  final 
rule  §  251.54(h)(l)(vii)  from  die 
proposed  rule. 

Comment.  Section  251.54(h)(2)  of  the 
proposed  nde  provided  that  an 
authorized  officer  could  deny  an 
application  if  it  did  not  meet  the  seven 
evaluation  criteria.  Under  §  251.54(h)(2) 
of  the  proposed  nde,  and  authorized 
officer  had  to  notify  an  appUcant  in 
writing  of  the  reasons  for  denial  of  an 
application,  and  denial  of  an 
application  constituted  final  agency 
action  that  was  immediately  subject  to 
judicial  review. 

Eight  respondents  commented  on  this 
provision.  One  respondent  stated  that 
the  abiUty  to  deny  an  application  for  a 
noncommercial  group  use  gives  an 
authorized  officer  too  much  discretion. 

One  respondent  commented  that  a 
denial  of  an  application  is  not 
appealable.  Another  respondent  stated 
that  access  to  the  courts  is  denied  until 
administrative  remedies  are  exhausted. 
Two  respondents  stated  that  this 
provision  is  inadequate  because  it  fails 
to  provide  for  adnoinistrative  review. 
Two  respondents  stated  that  judicial 
review  is  too  expensive  for  many  to 
pursue.  One  of  diese  respondents  also 
cited  the  holding  in  United  States  v. 
Rainbow  Family  that  the  rule  must 
provide  for  judicial  review  of  the 
agency's  determination.  One  respondent 
commented  that  the  agency  should 
consider  providing  for  alternative 
dispute  resolution  instead  of  judicial 
review. 

Three  respondents  stated  that  an 
authorized  officer  can  deny  an 
application  without  providing  for  an 
alternative  time,  place,  or  manner. 
Specifically,  these  respondents  stated 
that  the  agency  is  not  required  to 
provide  "ample  alternative  channels" 
for  the  applicant's  use  of  public  land; 
that  this  provision  gives  the  agency 
authority  to  prevent  an  activity  from 
taking  place;  and  that  "reasons  for  the 
denial"  should  be  replaced  with 
"reasons  to  modify  the  time,  place,  or 
manner"  of  the  proposed  activity. 

One  respondent  approved  of  requiring 
an  authorized  officer  to  notify  an 
appUcant  in  writing  of  the  reasons  for 
denial  of  an  application. 

Response.  Section  251.54(h)(2)  of  the 
final  rule  contains  the  foUowing 
procedural  safeguards: 

(1)  an  authorized  officer  must  notify 
an  appUcant  in  writing  of  the  reasons 
for  denial  of  an  authorization; 

(2)  if  an  appUcation  is  denied  and  an 
alternative  time,  place,  or  manner  will 


aUow  the  appUcant  to  meet  the 
evaluation  criteria,  an  authorized  officer 
must  offer  that  alternative; 

(3)  if  an  appUcation  is  denied  solely 
because  extraordinary  circumstances  do 
not  permit  the  categorical  exclusion  to 
apply  to  the  proposed  activity  and  the 
alternatives  suggested  are  unacceptable, 
an  authorized  officer  must  offer  to  have 
the  requisite  environmental  analysis 
(EA  or  EIS)  conducted  for  the  activity; 
if  an  EA  or  EIS  is  prepared,  the  analysis 
will  not  be  subject  to  the  48-hour 
timeframe  for  reviewing  applications  for 
noncommercial  group  uses  that  do  not 
require  preparation  of  an  EA  or  EIS;  if 
an  EA  or  EIS  is  prepared,  the  decision 
to  grant  or  deny  the  appUcation  will  be 
subject  to  the  administrative  appeal 
process  for  planning  and  project 
decisions  at  36  CFR  215  and  wiU  be 
made  within  48  hours  after  the  decision 
becomes  final  imder  that  appeal 
process;  and 

(4)  a  decision  to  deny  an 
authorization  for  a  noncommercial 
group  use  is  immediately  subject  to 
judicial  review.  , 

The  Forest  Service's  abiUty  to  deny 
appUcations  for  noncommercial  group 
uses  is  strictiy  constrained  by  the 
narrow,  specific,  content-neutral 
evaluation  criteria  in  §§251.54(h)(l)(i) 
through  (h)(l)(viii)  and  by  the 
Umitations  in  §  251.54(h)(2)  of  the  final 
rule.  Under  §  251.54(h)(2)  of  die  final 
rule,  if  an  appUcation  is  denied  and  an 
alternative  time,  place,  or  manner  will 
allow  the  appUcant  to  meet  the 
evaluation  criteria,  an  authorized  officer 
must  offer  that  alternative.  Moreover,  if 
an  appUcation  is  denied  solely  because 
extraordinary  circumstances  do  not 
permit  the  categorical  exclusion  to 
apply  to  the  proposed  activity  and  the 
alternatives  suggested  are  unacceptable 
to  the  appUcant,  an  authorized  officer 
must  offer  to  have  the  requisite 
environmental  analysis  completed  for 
the  site.  Thus,  the  final  rule  leaves  open 
ample  alternative  channels  for 
communication  of  information. 

The  Department  does  not  beUeve  that 
"reasons  for  denial"  should  be  replaced 
with  "reasons  to  modify  the  time,  place, 
or  manner"  of  the  proposed  activity 
because  it  is  conceivable  that  for  some 
proposed  activities,  such  as  igniting  a 
fireworks  display  in  a  national  forest,  an 
alternative  time,  place,  or  manner  will 
not  aUow  the  appUcant  to  meet  the 
evaluation  criteria  in  the  final  rule. 

The  court  in  the  Rainbow  Family  case 
held  that  the  regulation  must  provide 
for  expeditious  judicial  review  of  the 
agency's  decision  to  deny  an 
appUcation.  695  F.  Supp.  at  311.  This 
rule  meets  that  requirement  by 
providing  that  denial  of  an  appUcation 
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under  §  251.54(h)(1)  constitutes  final 
agency  action  that  is  immediately 
subject  to  judicial  review.  Exhaustion  of 
administrative  remedies  is  not  required 
before  seeking  redress  in  the  courts. 

Section  251.56 — Terms  and  Conditions 

Section  251.56(e)  of  the  proposed  rule 
provided  that  no  bond  was  required  for 
activities  subject  to  the  rule. 

Comment.  One  respondent  stated  that 
those  who  use  the  national  forests 
should  be  required  to  furnish  a  copy  of 
their  insurance  policies.  Another 
respondent  stated  that  a  performance 
bond  should  be  required  when 
necessary  to  ensure  compliance  with  the 
terms  and  conditions  of  special  use 
authorizations,  regardless  of  whether 
the  holder  is  exercising  a  constitutional 
right. 

Several  respondents  objected 
generally  to  requiring  insurance  and 
bonding  for  activities  subject  to  the 
proposed  rule.  Ten  specifically  objected 
to  requiring  a  bond  on  the  ground  that 
it  is  unnecessary  and  discriminates 
against  those  who  do  not  have  a  lot  of 
money.  One  objected  that  requiring  a 
bond  discriminates  against  those  who 
do  not  share  the  majority  viewpoint  of 
the  Forest  Service.  Three  respondents 
stated  that  bonding  shoiild  not  be 
required  for  noncommercial  uses.  One 
respondent  stated  that  bonding  could 
still  be  required  for  noncommercial 
uses,  given  the  vagueness  of  the 
definition  of  "commercial  use  or 
activity"  and  probably  would  be 
required  given  the  history  and  apparent 
intent  of  the  regulation. 

Response.  The  special  use  regulations 
do  not  contain  any  provisions  on 
insurance  (see  36  CFR  part  251,  subpart 
B),  and  the  Department  as  a  matter  of 
poUcy  will  not  require  insurance  for 
activities  subject  to  the  final  rule.  This 
policy  demonstrates  the  Department's 
intent  to  ensure  that  no  imdue  burdens 
are  imposed  on  the  exercise  of  First 
Amendment  rights. 

Under  the  final  rule,  an  authorized 
officer  may  not  require  bonding  for 
activities  subject  to  the  rule.  As 
discussed  in  response  to  comments  on 
§  251.51,  the  Department  has  clarified 
and  narrowed  the  definition  of 
"commercial  use  or  activity"  so  that  it 
cannot  be  construed  to  include 
noncommercial  activities.  It  is  not  the 
Department's  intent  to  require  bonding 
for  noncommercial  group  uses.  The 
Department's  intent  is  to  ensure  that  no 
undue  burdens  are  imposed  on  the 
exercise  of  First  Amendment  rights. 
Having  considered  the  comments 
received,  the  Department  has  retained 
without  change  §  251.56(e)  in  the  final 
rule. 


Section  251.57— Rental  Fees 

Section  251.57(d)  of  the  proposed  rule 
provided  that  no  permit  fees  would  be 
charged  for  activities  subject  to  the  rule. 

Comment.  Two  respondents  stated 
that  all  persons  or  organizations  subject 
to  the  requirement  for  a  special  use 
authorization  should  be  required  to  pay 
reasonable  application,  processing,  and 
land  use  fees. 

Several  respondents  objected 
generally  to  charging  permit  fees  for 
activities  subject  to  the  proposed  rule. 
Three  respondents  stated  that  permit 
fees  should  not  be  charged  for 
noncommercial  uses.  One  respondent 
stated  that  authorized  officers  might 
start  charging  ever-increasing  permit 
fees.  One  respondent  stated  that  permit 
fees  could  still  be  charged  for 
noncommercial  uses,  given  the 
vagueness  of  the  definition  of 
"commercial  use  or  activity"  and 
probably  would  be  charged,  given  the 
history  and  apparent  intent  of  the 
regulation. 

Response.  Under  the  final  rule,  an 
authorized  officer  may  not  charge  a 
permit  fee  for  activities  subject  to  the 
rule.  As  discussed  in  response  to 
comments  on  §  251.51,  the  Department 
has  clarified  and  narrowed  the 
definition  of  "commercial  use  or 
activity"  so  that  it  cannot  be  construed 
to  include  noncommercial  activities.  It 
is  not  the  Department's  intent  to  charge 
permit  fees  for  noncommercial  group 
uses.  As  stated  above,  the  Department's 
intent  is  to  ensure  that  no  undue 
burdens  are  imposed  on  the  exercise  of 
First  Amendment  rights. 

Having  considered  the  comments 
received,  the  Department  has  retained 
without  change  §  251.57(d)  in  the  final 
rule. 

Section  251.60 — Termination, 
Revocation,  and  Suspension 

Under  the  proposed  rule,  special  use 
authorizations  for  activities  subject  to 
the  rule  were  exempted  from  36  CFR 
251.60(b),  which  provides  that  a  special 
use  authorization  may  be  suspended, 
revoked  or  terminated  at  the  discretion 
of  an  authorized  officer  for  "reasons  in 
the  public  interest."  This  proposed 
exemption  made  clear  the  agency's 
intent  to  ensure  that  an  authorized 
officer  does  not  have  imbridled 
discretion  with  respect  to 
administration  of  activities  subject  to 
the  rule. 

Under  the  proposed  rule,  an 
authorized  officer  could  still  terminate, 
revoke,  or  suspend  an  authorization  for 
these  activities  for  noncompliance  with 
applicable  statutes,  regulations,  or  terms 
and  conditions  of  the  authorization;  for 


failure  of  the  holder  to  exercise  the 
rights  and  privileges  granted;  with  the 
consent  of  the  holder;  or  when,  by  its 
terms,  a  fixed  or  agreed-upon  condition, 
event,  or  time  occurs. 

Comment.  Nine  respondents 
commented  on  this  provision.  Seven 
respondents  commented  that  this 
provision  gives  the  authorized  officer 
too  much  discretion.  These  respondents 
stated  that  the  agency  could  revoke  a 
permit  in  the  middle  of  a  gathering;  that 
the  agency  could  make  revocation  of  a 
permit  likely  by  requiring  strict 
compliance  with  a  condition  that  would 
be  difficult  to  meet  or  that  would 
inevitably  occxu-;  that  .actions  of  one 
person  could  put  everyone  at  legal  risk; 
that  the  agency  could  arbitrarily  change 
a  prior  determination,  for  example,  a 
designation  of  noncommercial  to 
commercial,  in  order  to  revoke  a  permit; 
and  that  it  is  good  that  one  basis  for 
termination,  revocation,  and  suspension 
was  removed,  but  that  reasons  to  stop  an 
activity  will  still  be  determined  by  the 
Forest  Service,  and  that  there  is  no 
reason  to  stop  a  gathering  imless  people 
do  something  wrong,  such  as  dumping 
tons  of  garbage  or  burning  trees. 

Two  respondents  objected  to  allowing 
an  authorized  officer  to  revoke  a  special 
use  authorization  if  the  holder  fails  to 
exercise  the  privileges  granted  by  the 
authorization.  One  of  these  respondents 
commented  that  this  basis  for  revocation 
'  is  unclear  and  duplicates  the  basis  for 
revocation  for  noncompliance  with  the 
terms  and  conditions  of  the 
authorization. 

Another  respondent  objected  to 
allowing  an  authorized  officer  to 
terminate  a  special  use  authorization 
with  the  consent  of  the  holder  on  the 
groimd  that  an  individual  could 
relinquish  privileges  on  behalf  of  the 
group. 

One  respondent  stated  that  the  same 
criteria  for  termination,  revocation,  and 
suspension  should  apply  to  all  permit 
holders,  regardless  of  whether  the 
holder  is  exercising  constitutional 
rights. 

One  respondent  commented  that  the 
rule  should  require  an  authorized  officer 
to  go  before  a  judge  and  produce 
evidence  before  a  permit  is  revoked. 

Response.  The  Department  disagrees 
that  the  same  criteria  for  termination, 
revocation,  and  suspension  should 
apply  to  both  commercial  and 
noncommercial  special  use 
authorizations.  Different  standards 
apply  to  categories  of  activities  like 
noncommercial  group  uses,  which  may 
include  activities  involving 
noncommercial  speech. 

The  courts  have  held  that  this 
regulation  cannot  single  out 
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noncommercial  expression  and  treat  it 
differently  from  other  similar  types  of 
activities.  Israel,  No.  CR-86-027-TUC- 
RMB  (D.  Ariz.  May  10, 1986);  Rainbow 
Family,  695  F.  Supp.  at  309,  312.  The 
courts  have  also  held  that  Uie 
administrative  standards  that  govern 
special  use  authorizations  for 
noncommercial  expression  must  be 
specific  and  objective  and  must  not 
leave  too  much  discretion  to  the 
authorized  officer.  Shuttlesworth,  394 
U.S.  at  150-51, 153;  Rainbow  Family, 
695  F.  Supp.  at  309-12. 

Therefore,  the  Department  must 
ensiu'e  that  the  same  criteria  for 
termination,  revocation,  and  suspension 
of  special  use  authorizations  for 
noncommercial  group  uses  apply  to  all 
authorizations  in  that  category, 
regfirdless  of  whether  they  involve  the 
expression  of  views.  The  Department 
also  must  ensure  that  these  criteria  are 
specific  and  objective  and  do  not  leave 
unbridled  discretion  to  the  authorized 
officer. 

The  Department  agrees  that  allowing 
an  authorized  officer  to  terminate, 
revoke,  or  suspend  a  special  use 
authorization  for  a  noncommercial 
group  use  when,  by  its  terms,  a  fixed  or 
agreed  upon  condition,  event,  or  time 
occurs  could  undercut  the  Department's 
intent  to  ensure  that  the  authorized 
officer  does  not  have  unbridled 
discretion  in  administering 
noncommercial  group  uses. 
Consequently.  §  251.60(a)(l)(i)  in  the 
final  rule  limits  the  grounds  for 
revocation  or  suspension  of  a  special 
use  authorization  for  a  noncommercial 
group  use  to  (a)  the  criteria  imder  which 
the  authorization  may  be  denied  imder 
§  251.54(h)(1)  of  the  final  rule,  (b) 
noncompliance  with  applicable  statutes, 
regulations,  or  the  terms  and  conditions 
of  the  authorization,  (c)  failure  of  the 
holder  to  exercise  the  privileges  granted 
by  the  authorization,  and  (d)  with  the 
holder's  consent. 

In  keeping  with  the  courts' 
requirement  for  expeditious  review  of 
decisions  affecting  authorization  of 
expressive  activities,  decisions  to  revoke 
or  suspend  a  special  use  authorization 
for  noncommercial  group  uses  are 
immediately  subject  to  judicial  review 
under  §  251.60(a)(l)(ii)  of  the  final  rule. 
Thus,  §  251.101,  which  requires 
exhaustion  of  administrative  remedies 
under  the  agency's  administrative 
appeals  process  for  special  uses,  does 
not  apply. 

Section  251.60(a)(l)(iii)  of  the  final 
rule  clarifies  that  a  special  use 
authorization  for  a  noncommercial 
group  use  terminates  when  it  expires  by 
its  own  terms.  No  agency  action  is 
involved.  Consequently, 


§  251.60(a)(l)(iii)  of  the  final  rule  makes 
clear  that  termination  of  a  special  use 
authorization  for  a  noncommercial 
group  use  does  not  constitute  agency 
action  that  is  subject  to  administrative 
or  judicial  review. 

Section  251.60(b)  of  the  final  rule 
exempts  special  use  authorizations  for 
noncommercial  group  uses  from  the 
authority  to  suspend,  revoke,  or 
terminate,  at  the  discretion  of  an 
authorized  officer,  for  reasons  in  the 
public  interest. 

Revocation  will  not  be  more  likely  for 
special  use  authorizations  for 
noncommercial  group  uses  than  for 
other  types  of  uses.  The  Forest  Service 
endeavors  and  will  continue  to 
endeavor  to  help  all  holders  comply 
with  applicable  statutes,  regulations, 
and  the  terms  and  conditions  of  their 
special  use  authorizations  and  will 
endeavor  to  ensure  compliance  with  the 
new  evaluation  criteria  in  §  251.54(h)(1) 
of  the  final  rule.  Under  this  rule, 
individual  group  members  will  be 
personally  responsible  for  their  own 
actions,  while  the  group  will  be 
responsible  for  the  actions  of  its 
members  as  a  whole  that  have  a  bearing 
on  compliance  with  the  special  use 
authorization  and  applicable  law. 

Revocation  or  suspension  on  the  basis 
of  the  holder's  failure  to  exercise  the 
privileges  granted  by  the  authorization 
allows  an  authorized  officer  to  give  the 
site  authorized  for  use  by  the  holder  to 
another  applicant  if  thelolder  decides 
not  to  use  the  site.  The  Department 
beUeves  that  this  basis  for  revocation  or 
suspension  is  clear  and  distinguishable 
from  revocation  or  suspension  on  the 
basis  of  the  holder's  noncompliance 
with  the  terms  and  conditions  of  the 
authorization. 

In  the  case  of  a  special  use 
authorization  for  a  noncommercial 
group  use,  the  person  or  persons  who 
have  been  designated  to  sign  and  have 
signed  the  authorization  on  behalf  of  the 
group  under  §§  251.54(e)(2)(i)(E)  and 
251,54(h)(l)(viii)  of  the  final  rule  would 
be  expected  to  have  the  authority  to 
consent  to  revocation  or  suspension  of 
the  authorization  for  purposes  of 
§  251.60(a)(l)(i)P)  of  the  final  rule. 

Amendments  to  Part  261 

In  addition  to  the  changes  to  36  CFR 
part  251,  subpart  B,  the  proposed  rule 
incorporated  corollary  changes  to  the 
rules  at  36  CFR  part  261,  subpart  A, 
which  contain  general  prohibitions  in 
effect  for  the  National  Forest  System. 

The  proposed  rule  changed  the 
authority  citation  for  part  261  to 
consolidate  the  references.  The 
proposed  rule  also  changed  the 
definitions  and  prohibitions  in  part  261, 


subpart  A,  governing  occupancy  and  use 
to  make  them  consistent  with  the 
provisions  in  part  251,  subpart  B,  that 
require  a  special  use  authorization  for 
commercial,  but  not  noncommercial, 
distribution  of  printed  material. 

Comments  on  these  provisions  of  the 
proposed  rule  and  the  Department's 
response  to  them  follow. 

Section  261.2 — Definitions 

The  proposed  rule  added  definitions 
for  "Distribution  of  printed  material" 
and  "Printed  material."  Since  the 
Department  has  limited  the  prohibitions 
in  §§  261.10  (g)  and  (h)  and  261.14  to 
commercial  distribution  of  printed 
material,  the  Department  has  added  to 
§  261.2  the  same  definition  for 
"Commercial  use  or  activity"  as  has 
been  added  to  §  251.51  of  the  final  rule. 

Section  261.10 — Occupancy  and  Use 

Comment.  Section  261.10(g)  of  the 
proposed  rvde  prohibited  distribution  of 
any  printed  material  without  a  special 
use  authorization. 

Five  respondents  commented  on  this 
provision.  Three  respondents 
commented  hat  the  reasons  cited  for  this 
provision  are  inadequate.  One  of  these 
respondents  stated  that  posting,  affixing, 
or  erecting  printed  material  does  not 
have  the  same  significant  impact  on 
forest  resources  as  clear-cutting. 
Another  stated  that  there  have  not  been 
any  traffic  jams  from  Rainbow  Family 
members  distributing  leaflets,  that  the 
amount  of  printed  material  posted  on 
trees  would  imdoubtedly  be  small,  and 
that  these  concerns  can  be  addressed  in 
a  rule  regulating  traffic  and  posting, 
affixing,  or  erecting  written  materials  on 
trees.  One  respondent  stated  that 
affixing  printed  material  in  the  national 
forests  might  cause  resource  damage,   • 
but  that  this  concern  is  addressed  by 
existing  laws,  as  are  the  concerns  about 
traffic  and  danger  to  the  person 
distributing  the  material. 

Two  respondents  advised  the  agency 
to  remove  this  provision  and  address 
resoiutie  damage  as  it  occurs. 

One  respondent  advised  that  this 
prohibition  should  apply  only  to 
commercial  distribution  of  printed 
material. 

Response.  The  Department  has 
carefully  examined  the  special  use 
authorization  requirement  for 
noncommercial  distribution  of  printed 
material.  Based  on  the  comments 
received  on  resource  impacts  and  on  the 
Department's  review  of  resource 
impacts  associated  with  noncommercial 
distribution  of  printed  material,  the 
Department  has  determined  that  these 
impacts  are  not  significant  enough  to 
warrant  regulation  at  this  time. 
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Therefore,  the  Department  has  limited 
the  prohibition  in  §  261.10(g)  of  the  final 
rule  to  commercial  distribution  of 
printed  material  without  a  special  use 
authorization. 

Comment.  Section  261.10(h)  of  the 
proposed  rule  prohibited  certain 
conduct  when  distributing  printed 
material,  including  delaying,  halting,  or 
preventing  administrative  use  of  an  area 
by  the  Forest  Service  or  other  scheduled 
or  existing  uses  or  activities  on  National 
Forest  System  lands,  misrepresenting 
the  purposes  or  affiliations  of  those 
seUiiig  or  distributing  the  material,  and 
misrepresenting  the  availability  of  the 
material  without  cost  or  donation. 

Eleven  respondents  commented  on 
this  provision.  One  respondent  objected 
generally  to  this  provision  as  a  violation 
of  First  Amendment  rights.  Another 
commented  that  this  provision  prohibits 
distribution  of  printed  material  and 
solicitation  of  donations  for  printed 
material. 

One  respondent  stated  that 
distrubtion  of  printed  material  could  not 
significantly  delay,  halt,  or  prevent 
administrative  use  of  an  area  by  the 
Forest  Service  or  other  schedided  or 
existing  uses  or  activities. 

Two  respondents  stated  that  there  is 
no  need  for  this  provision  because  the 
agency's  concerns  about  fraud  and 
conflicts  with  other  uses  are  addressed 
by  other  laws. 

Five  respondents  commented  that  this 
provision  gives  the  agency  too  much 
discretion.  One  of  these  respondents 
commented  that  the  phrase, 
"administrative  use  of  an  area  by  the 
Forest  Service  or  other  schediiled  or 
existing  uses  for  activities  on  National 
Forest  System  land,"  is  too  vague. 
Another  stated  that  virtually  any  human 
presence  on  National  Forest  System 
lands  could  be  determined  to  impede 
other  uses  or  to  conflict  with  the  forest 
plan.  One  respondent  commented  that 
an  appUcant's  omission  of  a  purpose  or 
affiliation  in  applying  for  a  permit  could 
be  construed  as  a  misrepresentation  that 
would  jvistify  denial  of  a  permit  and 
thereby  have  a  chilling  effect  on  speech. 
One  respondent  stated  that  under  this 
provision,  distribution  of  printed 
material  for  no  charge  while  requesting 
donations  could  be  considered  a 
prohibited  misrepresentation,  that  this 
provision  would  prohibit  distribution  of 
printed  material  in  exchange  for  purely 
volimtary  contributions,  and  that  no 
such  rule  applies  to  commercial 
distribution  of  printed  material. 
One  respondent  stated  that  no 
individual  at  a  consensual  gathering  can 
assxmie  liability  for  the  proposes  or 
affiliations  of  other  members  and  that 
the  intent  of  the  prohibition  on 


misrepresentation  is  to  impose  liability 
and  to  provide  a  pretext  for  enforcement 
action. 

One  respondent  commented  that 
prohibiting  misrepresentation  when 
distributing  printed  material  constitutes 
regulation  of  the  content  of  speech. 
Another  respondent  advised  deleting 
"misrepresenting  the  purposes  or 
affiUations  of  those  selling  or 
distributing  the  material,"  because 
although  commercial  speech  may  be 
regulated  for  truthfulness,  poUtical 
speech  may  not  be. 

Response.  The  Department  has 
carefully  examined  the  special  use 
authorization  requirement  for 
noncommercial  distribution  of  printed 
material.  Based  on  the  comments 
received  on  resource  impacts  and  on  the 
Department's  review  of  resoiut:e 
impacts  associated  with  noncommercial 
distribution  of  printed  material,  the 
Department  has  determined  that  these 
impacts  are  not  significant  enough  to 
warrant  regulation  at  this  time. 
Therefore,  the  Department  has  limited 
the  prohibition  contained  in  §  261.10(h) 
to  commercial  distribution  of  printed 
material.  In  so  doing,  the  Department 
has  removed  the  reference  to  donations 
in  §  261.10(h)  of  the  final  rule,  as 
donations  generally  do  not  occur  in 
connection  with  commercial  activities. 

Section  261.10(h)  of  the  final  rule 
does  prohibit  and  is  not  intended  to 
prohibit  commercial  distribution  of 
printed  material.  Rather,  this  provision 
is  intended  to  ensure  that  commercial 
distribution  of  printed  material  does  not 
delay,  halt,  or  prevent  other  authorized 
uses  and  activities  on  National  Forest 
System  lands.  Section  261.10(h)  of  the 
final  rule  is  also  intended  to  protect  the 
public  fi'om  fraud  by  prohibiting 
specific  types  of  misrepresentation  in 
the  context  of  commercial  distribution 
of  printed  material.  Thus,  this  provision 
of  the  final  rule  regvdates  the  time, 
place,  and  manner  of  commercial 
distribution  of  printed  material,  rather 
than  the  content  of  the  commercial 
printed  material. 

As  discussed  in  response  to 
comments  on  §251.54(h)(l)(iii)  of  the 
proposed  rule,  the  Forest  Service  has 
had  difficulty  allocating  space  among 
uses  and  activities,  both  commercial 
and  noncommercial,  on  National  Forest 
System  lands.  Section  261.10(h)  of  the 
final  rule  provides  the  framework 
necessary  for  ensuring  that  authorized 
uses  and  activities  can  coexist  in  the 
national  forests  and  for  ensuring  that 
certain  specific  types  of 
misrepresentation  do  not  occur  in  the 
context  of  commercial  distribution  of 
printed  material. 


Section  261.14 — Developed  Recreation 
Sites 

Comment.  The  proposed  rule 
removed  §  261.14(p)  of  the  current  rule, 
which  prohibited  distribution  of  printed 
material  without  a  special  use 
authorization  at  developed  recreation 
sites.  This  prohibition  was  subsumed  in 
the  prohibition  of  distribution  of  printed 
material  without  a  special  use 
authorization  contained  in  §  261.10(g)  of 
the  proposed  rule,  which  applied 
throughout  the  National  Forest  System. 

Two  respondents  commented  on  this 
provision.  One  respondent  stated  that 
this  prohibition  should  apply  only  to 
commercial  distribution  of  printed 
material.  The  other  stated  that  it  is 
unclear  what  the  removal  of  this 
provision  from  the  rule  means  that  it  is 
acceptable  if  it  means  that  there  is  no 
longer  a  permit  requirement  for 
distribution  of  printed  material  at 
developed  recreation  sites. 

Response.  The  Department  has 
removed  §  261.14{p)  of  the  current  rule, 
which  prohibits  distribution  of  printed 
material  without  a  special  use 
authorization  at  developed  recreation 
sites,  because  it  is  redundant.  Section 
261.10(g)  of  the  current  rule  prohibits 
distribution  of  printed  material  without 
a  special  use  authorization  throughout 
the  National  Forest  System,  including  at 
developed  recreation  sites. 

In  addition,  the  prohibition  contained 
in  §  261.14(p)  of  the  cmrent  rule  is  too 
broad.  The  Department  has  carefully 
<  xamined  the  special  use  authorization 
.  jquirement  for  noncommercial 
distribution  of  printed  material.  Based 
on  the  comments  received  on  resource 
impacts  and  on  the  Department's  review 
of  resource  impacts  associated  with 
noncommercial  distribution  of  printed 
material,  the  Department  has 
determined  that  these  impacts  are  not 
significant  enough  to  warrant  regulation 
at  this  time.  Therefore,  in  §  261.10(g)  of 
the  final  rule,  the  Department  has 
Umited  the  prohibition  currently  found 
at  §  261.14(p)  to  commercial 
distribution  of  printed  material  without 
a  special  use  authorization. 

Procedural  Comments 

A  number  of  comments  were  received 
on  various  procedural  aspects  of  this 
rulemaking.  These  comments  and  the 
Department's  response  to  them  follow. 

Comment:  Requests  for 
Administrative  Hearing.  Approximately 
79  respondents  requested  an 
administrative  hearing  on  the  proposed 
rule.  Specifically,  one  respondent 
commented  that  the  average  person  who 
might  be  affected  by  the  rulemaking 
might  not  otherwise  know  about  it  or 
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feel  comfortable  commenting.  Another 
respondent  cited  Hagar  v.  Reclamation 
Dist.  No.  108.  Ill  U.S.  701  (1884),  for 
the  proposition  that  due  process 
requires  a  judicial  proceeding  when  life, 
liberty,  or  property  are  at  stake. 

One  respondent  stated  that  the  agency 
had  failed  to  give  timely  notice  of  me 
proposed  rule  to  those  who  had  notified 
the  agency  of  their  interest.  Another 
respondent  stated  that  Forest  Service 
correspondence  about  the  status  of  the 
proposed  rule  sent  before  it  was 
published  constitutes  an  ad  hoc, 
unpublished  decision  issued  at  the  same 
time  as  the  proposed  rule  in  violation  of 
theAPA. 

Response.  When  a  rule  is  promulgated 
under  the  notice  and  comment 
provisions  of  the  APA  at  5  U.S.C.  553(c), 
an  administrative  hearing  is  not 
required  and  is  seldom  provided.  By 
publishing  the  proposed  rule  in  the 
Federal  Register,  by  accepting 
comments  on  the  proposed  rule  for  90 
days,  and  by  analyzing  and  addressing 
the  comments  received  during  that 
period  in  the  preamble  to  this  final  rule, 
the  Department  has  fully  complied  with 
the  notice  and  comment  provisions  of  5 
U.S.C.  553(c). 

For  informal  rulemaking,  an  agency 
satisfies  the  APA's  notice  requirement 
by  publishing  in  the  Federal  Register. 
The  Forest  Service  published  the 
proposed  rule  in  the  Federal  Register  on 
May  6, 1993.  In  addition,  the  agency 
gave  direct  notice  to  numerous 
interested  parties  and  invited  their 
cximments.  The  timeliness  of  the 
agency's  notice  is  in  fact  supported  by 
the  actions  of  the  respondent  who  stated 
that  the  agency  had  failed  to  give  timely 
notice.  That  respondent  submitted  a 
cnmment  on  the  proposed  rule  dated 
Jime  24, 1993,  which  was  received  on 
July  7, 1993,  nearly  a  month  before  the 
end  of  the  comment  period. 
Correspondence  sent  by  the  agency 
concerning  the  status  of  the  proposed 
rule  before  it  was  pubhshed  has  no  legal 
bearing  on  this  rulemaking  and  does  not 
violate  the  APA. 

Comment:  Requests  for  Extension  of 
the  Comment  Period.  Fifteen 
respondents  requested  that  the  comment 
period  be  extended.  One  of  these 
-respondents  requested  an  extension  to 
100  days  after  publication  of  the 
proposed  rule,  until  August  14,  to  allow 
the  Rainbow  Family  Coimcil,  which  , 
meets  July  1,  through  7,  to  submit  a 
comment. 

Response.  The  APA  does  not  specify 
the  number  of  days  for  a  comment 
period  for  informal  rulemaking  (5  U.S.C. 
553(c)).  The  comment  period  for  a 
proposed  rule  is  often  60  days.  The 
comment  period  for  this  rulemaking  was 


90  days  and  closed  August  4, 1993, 
nearly  a  month  after  the  time  identified 
for  the  meeting  of  the  Rainbow  Family 
Coimcil.  The  Forest  Service  received 
603  comments  on  the  proposed  rule, 
including  12  petitions  widi  20,451 
signatures.  The  Department  believes 
that  the  90-day  comment  period  was 
sufficient  to  give  all  members  of  the 
public  an  opportunity  to  comment  on 
the  proposed  rule. 

Comment:  CompUance  With  the 
Paperwork  Reduction  Act.  Five 
respondents  commented  that  the 
proposed  rule  violates  the  Paperwork 
Reduction  Act  on  the  grounds  that  an 
application  for  noncommercial  group 
uses  would  take  more  than  one  to  four 
hours  to  complete;  that  preparation  time 
of  4ip  to  four  hoiu^  for  applications 
governed  by  the  rule  indicates  that  these 
appUcations  imreasonably  restrict 
recreational  use  of  national  forests;  that 
it  is  unreasonable  to  spend  an  hovu  or 
more  on  something  that  cmrently  does 
not  have  to  be  done;  and  that  the 
proposed  rule  would  generate 
paperwork  through  litigation. 

Response.  The  Department  disagrees 
writh  these  comments,  which  are 
irrelevant  to  compUance  with  the 
Paperwork  Reduction  Act.  The 
Paperwork  Reduction  Act  requires 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  of  any  collection  of 
information  required  by  an  agency  that 
affects  ten  or  more  persons  (44  U.S.C. 
3502(4)(A),  3507(a)).  "Collection  of 
information"  includes  obtaining 
information  through  the  use  of 
application  forms  (44  U.S.C. 
3502(4)(A)).  An  agency  must  estimate 
the  time  needed  to  comply  with  the 
collection  of  information  requirement 
(44  U.S.C.  3507(a)). 

The  Department  has  fully  complied 
with  the  Paperwork  Reduction  Act.  The 
information  that  an  applicant  must 
provide  the  Forest  Service  in  an 
application  for  a  noncommercial  group 
use  constitutes  a  collection  of 
information  requirement  imder  the 
Paperwork  Reduction  Act.  The 
Department  has  obtained  approval  from 
0MB  of  a  standard  application  form  that 
can  be  used  for  all  special  uses.  Because 
of  the  very  limited  information  required 
in  applications  subject  to  this  rule, 
however,  the  Department  has  developed 
a  special  appUcation  form  for 
noncommercial  group  uses.  The 
Department  has  submitted  a  request  for 
approval  of  this  form  to  0MB  and  will 
obtain  approval  of  this  form  from  0MB 
before  using  it  in  conjunction  with  this 
rule. 

Since  this  rule  applies  to  all 
noncommercial  group  uses  on  National 
Forest  System  lands,  the  Department 


has  estimated  the  average  amoimt  of 
time  an  applicant  will  spend  to  prepare 
an  application.  The  amount  of  time  vdll 
vary  depending  on  the  scope  and 
complexity  of  the  proposed  activity. 

The  Department  beueves  that  it  nas 
not  underestimated  the  preparation  time 
for  an  application.  Under 
§§  251.54{e)(2)(i)(A)  tiu-ough  (e)(2)(i)(E) 
of  the  final  rule,  information  required 
frora  applicants  for  noncommercial 
group  uses  is  limited  to  five  very  basic 
elements;  (1)  A  description  of  the 
proposed  activity;  (2)  a  description  of 
the  National  Forest  System  lands  and 
any  facilities  the  applicant  would  like  to 
use;  (3)  the  estimated  niunber  of 
participants  and  spectators;  (4)  the  date  • 
and  time  of  the  proposed  activity;  and 
(5)  the  name  of  the  person  or  persons 
who  will  sign  a  special  use 
authorization  on  behalf  of  the  apphcant. 
Moreover,  the  application  requirement 
is  an  essential  component  of  the  special 
use  authorization  process,  which  in  turn 
furthers  several  significant 
governmental  interests. 

Comment.  Compliance  with  Executive 
Order  12291.  Five  respondents 
commented  that  the  proposed  rule 
violates  or  triggers  additional  analysis 
imder  Executive  Order  12291. 
Specifically,  these  respondents  stated 
that  the  regulation  is  a  major  rule;  that 
any  rule  that  violates  rights  is  a  major 
rule;  that  in  these  economically  difficult 
times,  the  regulatory  impact  could 
exceed  $100  milUon,  and  that  interested 
parties  might  incvu  more  court  costs  as 
a  result  of  promulgation  of  the  rule;  that 
the  proposed  rule  would  have  an  effect 
of  more  than  $100  million  on  the 
economy,  given  that  the  agency  spent 
almost  $400,000  at  the  1992  Rainbow 
Family  Gathering,  and  that  if  the  agency 
made  similar  expenditures  on 
noncommercial  group  uses  throughout 
the  year,  the  agency  would  be  spending 
more  than  $20  million  a  year,  and  that 
if  five  activities  occurred  continuously, 
the  agency  would  be  spending  $100 
million  a  year;  that  the  proposed  rule 
would  increase  costs  for  state  and  local 
governments;  that  it  is  unclear  where 
the  agency  derives  the  unilateral 
authority  to  make  a  determination  on 
the  issues  covered  by  the  Order;  that  the 
standard  cited  in  the  proposed  rule  is 
purely  economic  and  fails  to 
acknowledge  other  standards  required 
by  law,  which  would  easily  be  met;  that 
the  proposed  rule  violates  section  2(a)  of 
the  Order,  which  requires  that  agency 
decisions  be  based  on  adequate 
information  concerning  the  need  for  and 
consequences  of  the  proposed  rule, 
given  that  other  regulations  address  the 
agency's  concerns  in  promulgating  the 
rule;  that  the  benefits  to  society  from  the 
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proposed  rule  do  not  outweigh  the  costs 
as  required  by  section  2(b)  of  the  Order, 
given  that  the  rule  is  unconstitutional 
and  that  the  agency's  concerns  in 
promulgating  the  rule  are  addressed  by 
other  re^gulations;  and  that  being  set 
apart  from  a  totalitarian  regime  and  the 
value  of  freedom  as  contemplated  in 
Terminiello  v.  Chicago,  337  U.S.  4 
(1948),  should  be  considered  "beneficial 
effects  that  cannot  be  quantified  in 
monetary  terms"  under  section  3(d)  of 
the  Order. 

One  respondent  commented  that  the 
proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiHty  Act  (5 
U.S.C.  601  et  seq.)  because  the  proposed 
rule  would  impose  additional 
recordkeeping  requirements  on  them. 

Response.  Executive  Order  12291  was 
revoked  on  September  30, 1993,  by 
section  11  of  Executive  Order  12866. 
Thus,  Executive  Order  12291  does  not 
apply  to  the  final  rule.  Nevertheless,  as 
Executive  Order  12291  was  in  effect 
when  the  proposed  rule  was  published, 
the  Department  will  address  comments 
pertaining  to  that  Order. 

Section  1(b)  of  Executive  Order  12291 
required  agencies  to- determine  whether 
each  regulation  they  promulgated 
qualified  as  a  major  rule.  Under  section 
1(b).  a  regulation  was  deemed  a  major 
rule  if  it  was  likely  to  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Department  determined  that  the 
proposed  regulation  was  not  a  major 
rule  because  it  would  have  little  or  no 
impact  on  the  national  economy.  The 
proposed  rule  required  a  special  use 
authorization  for  noncommercial  group 
uses  on  National  Forest  System  lands. 
The  proposed  rule  consisted  primarily 
of  technical  and  administrative  changes 
for  authorization  and  use  of  National 
Forest  System  lands. 

The  fact  that  interested  parties  could 
incin  court  costs  in  challenging  the  rule 
and  that  the  Forest  Service  and  state  and 
local  governments  incur  costs  in  hosting 
noncommercial  group  uses  does  not 
affect  the  determination  that  the 
proposed  regulation  was  not  a  major 
rule.  The  Forest  Service  and  state  and 
local  governments  have  incurred  costs 
in  connection  with  noncommercial 


group  uses  Without  the  special  use 
authorization  requirement  and  would 
continue  to  inan  certain  costs,  such  as 
personnel  costs,  after  the  proposed  rule 
became  efiiactive.  The  Department 
beheves  that  costs  associated  with 
noncommercial  group  uses  would 
decrease,  not  increase,  after  the 
proposed  rule  went  into  efiiact  because 
the  rule  would  enhance  the  Forest 
Service's  ability  to  manage  these  uses 
and  minimize  adverse  impacts. 

The  proposed  rule  did  not  violate 
sections  2(a)  and  2(b)  of  Executive  Order 
12291.  The  proposed  rule  was  based  on 
adequate  information  concerning  the 
need  for  and  consequences  of  the 
regulation,  and  the  benefits  outweighed 
any  costs  of  the  rulemaking.  The 
Department  articulated  several 
significant  interests  in  promulgating  the 
proposed  rule  and  determined  that 
requiring  a  special  use  authorization  for 
noncommercial  group  uses  does  not 
impose  a  substantial  burden  on  the 
public.  Other  regulations  do  not 
adequately  address  the  Department's 
concerns  associated  with  managing 
noncommercial  group  uses  of  National 
Forest  System  lands.  The  Department 
believes  that  the  proposed  rule  is 
constitutional.  Section  3(d)  of  Executive 
Order  12291  applied  only  to  major 
rules.  Section  3(d)  did  not  apply  to  the 
proposed  regulation  because  it  was  not 
a  major  rule. 

The  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  in  part 
because  the  rule  will  not  impose 
additional  recordkeeping  requirements 
on  them. 

Comment:  Environmental 
Documentation  Required  for 
Rulemaking.  Three  respondents 
commented  that  the  proposed  rule 
requires  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement.  These 
respondents  stated  that  the  rule  has 
environmental  impacts  from  anticipated 
litigation  with  large  groups  like  the 
Rainbow  Family;  that  the  rule  must 
affiect  the  enviroiunent  because 
othenvise  the  agency  would  not  have 
issued  it;  and  that  the  rule  might  keep 
people  out  of  the  national  forests  and 
thereby  have  a  significant  effect  on  the 
hxunan  environment. 

Response.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  categorically 
excludes  from  documentation  in  an  EA 
or  an  EIS  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes  or 
instructions."  This  regulation  falls  into 
this  category  of  actions  because  the  rule 
estabUshes  agency-wide  administrative 


procedures  for  authorization  and  use  of    - 
National  Forest  System  lands  and 
because  no  extraordinary  circumstances 
exist  which  would  require  preparation 
of  an  EA  or  an  EIS. 

Summary 

Having  fully  considered  the 
comments  on  the  proposed  rule 
received  dviring  the  comment  period, 
the  Department  is  adopting  this  final 
rule  with  the  modifications  previously 
described  in  response  to  comments 
received.  This  rule  is  effective  30  days 
after  the  date  of  publication  in  the 
Federal  Register. 

Regulatory  Impact 

This  final  rule  was  received  under 
USDA  procedures  and  determined  to  be 
a  significant  rule  imder  Executive  Order 
12866  on  Regulatory  Plaiming  and 
Review  because  of  the  strong  public 
interest  expressed  in  the  proposed  rule. 
Accordingly,  this  final  rule  was  subject 
to  OMB  review. 

Moreover,  this  final  rule  has  been 
considered  in  Ught  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  It 
has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  will  not  impose 
recordkeeping  requirements  on  them;  it 
will  not  affect  their  competitive  position 
in  relation  to  large  entities;  and  it  will 
not  affect  their  cash  flow,  liquidity,  or 
ability  to  remain  in  the  market. 

This  rule  has  been  reviewed  for  its 
impact  on  private  property  rights  imder 
Executive  Order  12630  of  March  15, 
1988,  as  implemented  by  the  United 
States  Attorney  General's  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings.  Executive  Order 
12630  does  not  apply  to  this  rule 
because  it  consists  primarily  of 
technical  and  administrative  changes 
governing  application  procedures  for 
authorization  of  occupancy  and  use  of 
National  Forest  System  lands. 
Application  for  a  special  use 
authorization  does  not  grant  any  right, 
title,  or  interest  in  or  to  lands  or 
resources  held  by  the  United  States. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  After  adoption  of  this  final  rule, 
(1)  all  state  and  local  laws  and 
regulations  that  conflict  with  this  rule  or 
that  impede  its  full  implementation  will 
be  preempted;  (2)  no  retroactive  effect 
will  be  given  to  this  final  rule;  and  (3) 
it  will  not  require  administrative 
proceedings  before  parties  may  file  suite 
in  court  challenging  its  provisions. 
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Paperwork  Reduction  Act 

The  information  an  applicant  must 
provide  the  Forest  Service  imder 
§§251.54  (e)(2){i)(A)  through  (e)(2){i)(E) 
to  obtain  an  authorization  for  a 
noncommercial  group  use  constitutes  an 
information  requirement  as  defined  by 
the  Paperwork  Reduction  Act  and  OMB 
implementing  rules  at  5  CFR  part  1320 
and  thus  requires  OMB  approval  before 
adoption  of  the  final  rule.  The 
Department  has  developed  an 
application  form  for  noncommercial 
group  uses  and  is  in  the  process  of 
obtaining  approval  of  this  form  &t)m 
OMB.  The  Department  will  obtain 
approval  of  ihis  form  before  using  it  in 
conjunction  with  this  rule.  The 
Department  estimates  that  each 
applicant  would  spend  an  average  of 
one  to  four  hours  preparing  an 
application,  depending  on  the  scope 
and  complexity  of  the  proposed  activity. 

Enviromnental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180, 
September  18, 1992)  categorically 
excludes  from  documentation  in  an  EA 
or  an  EIS  "rules,  regulations,  or  policies 
to  establish  Service- wide  administrative 
procediu-es,  program  processes  or 
instructions."  Based  on  consideration  of 
the  comments  received  and  the  nature 
and  scope  of  this  rulemaking,  the 
Department  has  determined  that  this 
rule  falls  within  this  category  of  actions 
and  that  no  extraordinary  circiunstances 
exist  which  would  require  preparation 
of  an  EA  or  an  EIS. 

List  of  Subjects 

36  CFR  Part  251 

Electric  power.  Mineral  resources. 
National  forests.  Rights-of-way,  Water 
resomces. 

36  CFR  Part  261 

Law  enforcement.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  251,  subpart  B,  and 
part  261,  subpart  A,  of  Chapter  II  of 
Title  36  of  the  Code  of  Federal 
Regulations  are  hereby  amended  as 
follows: 

PART  251— LAND  USES  [AMENDED] 

Subpart  B— Special  Uses 

1.  The  authority  citation  for  subpart  B 
continues  to  read: 

Authority:  16  U.S.C,  472,  551, 1134,  3210; 
30  U.S.C.  185;  43  U.S.C.  1740, 1761-1771. 

2.  Amend  §  251.50  by  revising  the 
section  heading,  paragraph  (a),  the 
introductory  text  for  paragraph  (c),  and 
paragraph  (c)(3)  to  read  as  follows: 


I251.S0    Scope. 

(a)  All  uses  of  National  Forest  System 
lands,  improvements,  and  resources, 
except  those  provided  for  in  the 
regulations  governing  the  disposal  of 
timber  (part  223)  and  minerals  (part 
228)  and  the  grazing  of  livestock  (part 
222),  are  designated  "special  uses." 
Before  engaging  in  a  special  use, 
persons  or  entities  must  submit  an 
application  to  an  authorized  officer  and 
must  obtain  a  special  use  authorization 
from  the  authorized  officer  imless  that 
requirement  is  waived  by  paragraph  (c) 
of  this  section. 

*  *        •        •        * 

(c)  A  special  use  authorization  is  not 
required  for  noncommercial  recreational 
activities  such  as  camping,  picnicking, 
hiking,  fishing,  hxmting,  horseback 
riding,  and  boating,  as  well  as 
noncommercial  activities  involving  the 
expression  of  views  such  as  assembhes, 
meetings,  demonstrations,  and  parades, 
except  for: 

(1)  •  •  * 

(2)  •  •  • 

(3)  Noncommercial  group  uses  as 
defined  in  §  251.51  of  this  subpart. 

•  *        •        *        • 

3.  Amend  §  251.51  by  removing  the 
terms  and  definitions  for  "Group 
event,"  "Distributing  noncommercial 
printed  material,"  and  "Noncommercial 
printed  material,"  and  adding  the 
following  new  terms  and  definitions  in 
alphabetical  order  to  read  as  follows: 

§251.51    DeflnMona. 

*  *        *        •        » 

Commercial  use  of  activity — any  use 
or  activity  on  National  Forest  System 
lands  (a)  where  an  entry  or  participation 
fee  is  charged,  or  (b)  where  the  primary 
purpose  is  the  sale  of  a  good  or  service, 
and  in  either  case,  regardless  of  whether 
the  use  or  activity  is  intended  to 
produce  a  profit. 

Group  use — an  activity  conducted  on 
National  Forest  System  lands  that 
involves  a  group  of  75  or  more  people, 
either  as  participants  or  spectators. 

Noncommercial  use  or  activity — any 
use  or  activity  that  does  not  involve  a 
commercial  use  or  activity  as  defined  in 
this  section, 

•  •        *        *        • 

4.  Amend  §  251.54  by  revising  the 
introductory  text  for  paragraphia); 
removing  the  introductory  text  for 
paragraph  (e);  revising  paragraph  (e)(1); 
redesignating  paragraphs  (e)(2)  through 
(e)(5)  as  paragraphs  (e)(3)  through  (e)(6); 
adding  a  new  paragraph  (e)(2); 
redesignating  paragraphs  (f)(1)  and  (f)(2) 
as  (f)(2)  and  (f)(3)  and  designating  the 
first  sentence  of  paragraph  (f) 
introductory  text,  as  paragraph  (f)(1); 


adding  new  paragraphs  (f)(4)  and  (f)(5); 
and  revising  paragraph  (h)  to  read  as 
follows: 

§251.54    Special  uaa  applications. 

(a)  Preapplication  activit:  When 
occupancy  or  use  of  National  Forest 
System  lands  is  desired,  a  proponent  is 
encouraged  to  contact  the  Forest  Service 
office(s)  responsible  for  management  of 
the  affected  land  as  early  as  possible  so 
that  potential  constraints  may  be 
identified,  the  proposal  can  be 
considered  in  forest  laod  and  resource 
management  plans  if  necessary,  and 
processing  of  an  application  can  be 
tentatively  scheduled.  To  the  extent 
applicable  to  the  proposed  use  and 
occupancy,  the  proponent  will  be  given 
guidance  and  information  about: 
*        •        •        •        • 

(e)  Application  content — (1) 
Applicant  identification.  Any  applicant 
for  a  special  use  authorization  shall 
provide  the  appUcant's  name  and 
mailing  address,  and,  if  the  applicant  is 
not  an  individual,  the  name  and  address 
of  the  appUcant's  agent  who  is 
authorized  to  receive  notice  of  actions 
pertaining  to  the  application. 

(2)  Required  Information — (i) 
Noncommercial  group  uses.  An 
applicant  for  noncommercial  group  uses 
shall  provide  the  following: 

(A)  A  description  of  the  proposed 
activity; 

(B)  The  location  and  a  description  of 
the  National  Forest  System  lands  and 
facilities  the  appUcant  would  like  to 
use; 

(C)  The  estimated  number  of 
participants  and  spectators; 

(D)  The  starting  and  ending  time  and 
date  of  the  proposed  activity;  and 

(E)  The  name  of  the  person  or  persons 
21  years  of  age  or  older  who  will  sign 

a  special  use  authorization  on  behalf  of 
the  applicant.  Paragraphs  (e)(3)  through 
(e)(6)  of  this  section  shall  not  apply  to 
appUcations  for  noncommercial  group 
uses. 

(ii)  All  other  special  uses.  At  a  '^ 
minimum,  applications  for  special  uses 
other  than  noncommercial  group  uses 
shall  include  the  information  contained 
in  paragraphs  (e)(3)  through  (e)(6)  of  this 
section.  In  addition,  if  requested  by  an 
authorized  officer,  an  appUcant  in  one 
of  the  following  categories  shall  furnish 
the  information  specified  for  that 
category: 

(A)  A  State  and  local  government 
agency:  a  copy  of  the  authorization 
under  which  the  application  is  made; 

(B)  A  pubUc  corporation:  the  statute 
or  other  authority  under  which  it  was 
organized; 
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(C)  A  federal  government  agency:  the 
title  of  the  agency  official  delegated  the 
authority  to  file  the  application; 

(D)  A  private  corporation: 

[1)  Evidence  of  incorporation  and  its 
current  good  standing; 

[2)  if  reasonably  obtainable  by  the 
applicant,  the  name  and  address  of  each 
shareholder  owning  three  percent  or 
more  of  the  shares.  Together  with  the 
number  and  percentage  of  any  class  of 
voting  shares  of  the  entity  which  such 
shareholder  is  authorized  to  vote; 

[3]  the  name  arid  address  of  each 
affiliate  of  the  entity; 

(4)  in  the  case  of  an  affiliate  which  is 
controlled  by  the  entity,  the  number  of 
shares  and  the  percentage  of  any  class 
of  voting  stock  of  the  affihate  that  the 
entity  owns  either  directly  or  indirectly; 
or 

(5)  in  the  case  of  an  affiliate  which 
controls  that  entity,  the  number  of 
shares  and  the  percentage  of  any  class   . 
of  voting  stock  of  that  entity  owned, 
either  directly  or  indirectly  by  the 
affiliate;  or 

(E)  A  partnership,  association  or  other 
unincorporated  entity:  a  certified  copy 
of  the  partnership  agreement  or  other 
similar  document,  if  any,  creating  the 
entity,  or  a  certificate  of  good  standing 
imder  the  laws  of  the  State. 

•        •        *        •        • 

(f)  Processing  applications.  (1)  *  *  * 
(4)  The  authorized  officer  shall  give 
due  deference  to  the  findings  of  another 
agency  such  as  the  PubUc  Utility 
Commission,  the  Federal  Energy 
Regulatory  Commission,  or  the 
Interstate  Commerce  Commission  in 
lieu  of  another  detailed  finding.  If  this 
information  is  already  on  file  with  the 
Forest  Service,  it  need  not  be  refiled  if 
reference  is  made  to  the  previous  filing 
date,  place,  and  case  niunber. 

(5j  Applications  for  noncommercial 
group  uses  must  be  received  at  least  72 
hours  in  advance  of  the  proposed 
activity.  Applications  for 
noncommercial  group  uses  shall  be 
processed  in  order  of  receipt,  and  the 
use  of  a  particular  area  shall  be 
allocated  in  order  of  receipt  of  fully 
executed  applications,  subject  to  any 
relevant  limitations  set  forth  in  this 
section.  All  applications  for 
noncommercial  group  uses  shall  be 
deemed  granted  and  an  authorization 
shall  be  issued  for  those  uses  unless  the 
applications  are  denied  within  48  hours 
of  receipt.  Where  an  application  for  a 
noncommercial  group  use  has  been 
granted  or  is  deemed  to  have  been 
granted  and  an  authorization  has  been 
issued  under  this  paragraph,  an 
authorized  officer  may  revoke  that 


authorization  only  as  provided  imder 
§251.60(a)(l)(i). 

*        *        •        •        * 

(h)  Response  to  applications  for 
noncommercial  group  uses.  (1)  An 
authorized  officer  shall  grant  an 
application  for  a  special  use 
authorization  for  a  noncommercial 
group  use  upon  a  determination  that: 

(i)  Authorization  of  the  proposed 
activity  is  not  prohibited  by  the  rules  at 
36  CFR  part  261,  subpart  A,  or  by  orders 
issued  imder  36  CFR  part  261,  subpart 
B,  or  by  Federal,  State,  or  local  law 
vmrelated  to  the  content  of  expressive 
activity; 

(ii)  Authorization  of  the  proposed 
activity  is  consistent  or  can  be  made 
consistent  with  standards  and 
guidelines  in  the  applicable  forest  land 
and  resource  management  plan  required 
imder  the  National  Forest  Management 
Act  and  36  CFR  part  219; 

(iii)  The  proposed  activity  does  not 
materially  impact  the  characteristics  or 
functions  of  the  environmentally 
sensitive  resources  or  lands  identified  in 
Forest  Service  Handbook  1909.15, 
chapter  30. 

(iv)  The  proposed  activity  will  not 
delay,  halt,  or  prevent  administrative 
use  of  an  area  by  the  Forest  Service  or 
other  scheduled  or  existing  uses  or 
activities  on  National  Forest  System 
lands,  including  but  not  limited  to  uses 
and  activities  authorized  under  parts 
222,  223,  228,  and  251  of  this  chapter; 

(v)  The  proposed  activity  does  not 
violate  state  and  local  public  health 
laws  and  regulations  as  applied  to  the 
proposed  site.  Issues  addressed  by  state 
and  local  public  health  laws  and 
regulations  as  applied  to  the  proposed 
site  include  but  are  not  limited  to: 

(A)  The  sufficiency  of  sanitation 
facilities; 

(B)  The  sufficiency  of  waste-disposal 
facilities; 

(C)  The  availability  of  sufficient 
potable  drinking  water; 

(D)  The  risk  of  disease  fit)m  the 
physical  characteristics  of  the  proposed 
site  or  natural  conditions  associated 
with  the  proposed  site;  and 

(E)  The  risk  of  contamination  of  the 
water  supply; 

(vi)  The  proposed  activity  will  not 
pose  a  substantial  danger  to  public 
safety.  Considerations  of  public  safety 
shall  not  include  concerns  about 
possible  reaction  to  the  users'  identity 
or  beliefs  from  non-members  of  the 
group  that  is  seeking  an  authorization 
and  shall  be  limited  to  the  following; 

(A)  The  potential  for  physical  injury 
to  other  forest  users  from  the  proposed 
activity; 

(B)  The  potential  for  physical  injury 
to  users  from  the  physical 


characteristics  of  the  proposed  site  or 
natinal  conditions  associated  with  the 
proposed  site; 

(C)  The  potential  for  physical  injury 
to  users  fi'om  scheduled  or  existing  uses 
or  activities  on  National  Forest  System 
lands;  and 

(D)  The  adequacy  of  ingress  and 
egress  in  case  of  an  emergency; 

(vii)  The  proposed  activity  does  not 
involve  military  or  paramiUtary  training 
or  exercises  by  private  organizations  or 
individuals,  unless  such  training  or 
exercises  are  federally  funded;  and 

(viii)  A  person  or  persons  21  years  of 
age  or  older  have  been  designated  to 
sign  and  do  sign  a  special  use 
authorization  on  behalf  of  the  applicant. 

(2)  If  an  authorized  officer  denies  an 
application  because  it  does  not  meet  the 
criteria  in  paragraphs  (h)(l)(i)  through 
(h)(l)(viii)  of  this  section,  the  authorized 
officer  shall  notify  the  applicant  in 
writing  of  the  reasons  for  the  denial.  If 
an  alternative  time,  place,  or  manner 
will  allow  the  applicant  to  meet  the 
eight  evaluation  criteria,  an  authorized 
officer  shall  offer  that  alternative.  If  an 
application  is  denied  solely  under 
paragraph  (h)(l)(iii)  of  this  section  and 
all  alternatives  suggested  are 
unacceptable  to  the  applicant,  the 
authorized  officer  shall  offer  to  have 
completed  the  requisite  environmental 
and  other  analysis  for  the  requested  site. 
A  decision  to  grant  or  deny  the 
appUcation  for  which  an  environmental 
asseftment  or  an  environmental  impact 
statement  is  prepared  shall  be  subject  to 
the  notice  and  appeal  procedines  at  36 
CFR  part  215  and  shall  be  made  within 
48  hours  after  the  decision  becomes 
final  under  that  appeal  process.  A 
denial  of  an  application  under 
paragraphs  {h)(l)(i)  through  (h)(l){viii) 
of  this  section  constitutes  final  agency 
action  and  is  immediately  subject  to 
judicial  review. 

5.  Amend  §  251.56  by  revising 
paragraph  (e)  to  read  as  follows: 

§  251 .56    Tarms  and  conditions. 

*        *        *        *        * 

(e)  Bonding.  An  authorized  officer 
may  require  the  holder  of  a  special  use 
authorization  for  other  than  a 
noncommercial  group  use  to  furnish  a 
bond  or  other  security  to  secure  all  or 
any  of  the  obligations  imposed  by  the 
terms  of  the  authorization  or  by  any 
applicable  law,  regulation  or  order. 
***** 

6.  Amend  §  251.57  by  redesignating 
paragraphs  (d)  through  (h)  as  (e)  through 
(i)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§251.57    Rentaifees. 
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(d)  No  fee  shall  be  charged  when  the 
authorization  is  for  a  noncommercial 
group  use  as  defined  in  §  251.51  of  this 
subpart. 

•        *        *        *        •     . 

7.  Amtod  §  251.60  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

{251 .60    Termination,  revocation,  and 
suspension. 

{a)  Grounds  for  termination, 
revocation,  and  suspension.  (1) 
Noncommercial  group  uses. 

(i)  Revocation  or  suspension.  An 
authorized  officer  may  revoke  or 
suspend  a  special  use  authorization  for 
8  noncommercial  group  use  only  under 
one  of  the  following  circumstances: 

(A)  Under  the  criteria  for  which  an 
application  for  a  special  use 
authorization  may  be  denied  under 

$  251.54(h)(1); 

(B)  for  noncompUance  with 
appUcable  statutes  or  regulations  or  the 
terms  and  conditions  of  the 
authorization; 

(C)  for  failure  of  the  holder  to  exercise 
the  rights  or  privileges  granted;  or 

(D)  with  the  consent  of  the  holder, 
(ii)  Administrative  or  judicial  review. 

Revocation  or  suspension  of  a  special 
use  authorization  under  this  paragraph 
constitutes  final  agency  action  and  is 
immediately  subject  to  judicial  review. 

(iii)  Termination.  A  special  use 
authorization  for  a  noncommercial 
group  use  terminates  when  it  expires  by 
its  own  terms.  Termination  of  a  special 
use  authorization  under  this  paragraph 
does  not  involve  agency  action  and  is 
not  subject  to  administrative  or  judicial 
review. 

(2)  All  other  special  uses.  An 
authorized  officer  may  terminate, 
suspend,  or  revoke  a  special  use 
authorization  for  all  other  special  uses 


except  an  easement  issued  pursuant  to 
§  251.53(e)  and  (1): 

(i)  For  noncompliance  with  applicable 
statutes,  regulations,  or  the  terms  and 
conditions  of  the  authorization; 

(ii)  for  failifle  of  the  holder  to  exercise 
the  rights  or  privileges  granted; 

(iii)  with  the  consent  of  the  holder;  or 

(iv)  when,  by  its  terms,  a  fixed  or 
agreed  upon  condition,  event,  or  time 
occujrs.  Termination,  revocation,  or 
suspension  of  a  special  use 
authorization  unaer  this  paragraph  is 
subject  to  administrative  and  judicial 
review  in  accordance  with  36  CFR  part 
251,  subpart  C. 

(b)  A  special  use  authorization  may  be 
suspended,  revoked,  or  terminated  at 
the  discretion  of  the  authorized  officer 
for  reasons  in  the  public  interest,  except 
that  this  provision  shall  not  apply  to  a 
special  use  authorization  for  a 
noncommercial  group  use. 


PART  261— PROHIBITIONS 

8.  Revise  the  authority  citation  for 
part  261  to  read  as  follows: 

Authority:  7  U.S.C.  1011(f);  16  U.S.C.  472, 
551, 1133(c)-(d)(l),  1246(1). 

Subpart  A— General  Prohibitions 

9.  Amend  §  261.2  by  adding  the 
following  new  terms  and  definitions  in 
alphabetical  order  to  read  as  follows: 

§261.2    Definitions. 

•        •        *        *        • 

Commercial  use  or  activity— any  use 
or  activity  on  National  Forest  System 
lands  (a)  where  an  entry  or  participation 
fee  is  charged,  or  (b)  where  the  primary 
purpose  is  the  sale  of  a  good  or  service, 
and  in  either  case,  regardless  of  whether 


the  use  or  activity  is  intended  to 
produce  a  profit. 

Distribution  of  printed  material— 
disseminating,  posting,  affixing,  ot 
erecting  printed  material  as  defined  in 
this  section. 

Printed  material — any  written  and/or 
graphic  material  including  but  not 
Umited  to  pamphlets,  brochures, 
photographs,  graphics,  signs,  and 
posters. 
•        »        *        •        * 

10.  Amend  §  261.10  by  redesignating 
paragraphs  (h)  through  (n)  as  paragraphs 
(i)  through  (o),  revising  paragraph  (g), 
and  adding  a  new  paragraph  (h)  to  read 
as  follows: 

§  261 .10    Occupancy  and  use. 

***** 

(g)  Commercial  distribution  of  printed 
material  without  a  special  use 
authorization. 

(h)  When  commercially  distributing 
printed  maferial,  delaying,  halting,  or 
preventing  administrative  use  of  an  area 
by  the  Forest  Service  or  other  scheduled 
or  existing  uses  or  activities  on  National 
Forest  System  lands;  misrepresenting 
the  purposes  or  affiliations  of  those 
selling  or  distributing  the  material;  or 
misrepresenting  the  availabiUty  of  the 
material  without  cost.  * 


§261.14    Developed  recreation  sites. 

11.  Amend  §  261.14  by  removing 
paragraph  (p)  and  redesignating 
paragraph  (q)  as  paragraph  (p). 

Dated:  August  14, 1995. 
Mark  Gaede, 

Acting  Deputy  Under  Secretary,  Natural 
Resources  and  Environment. 
[PR  Doc.  95-21225  Filed  8-29-95;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Claasification  Reform;  Implementation 
Standards 

agency:  Postal  Service. 

ACTION:  Second  advance  notice  of 

proposed  rulemaking. 

SUMMARY:  This  notice  provides  updated 
information  on  the  rulemaking  process 
that  the  Postal  Service  is  following  to 
implement  pending  classification 
reform  proposals,  and  to  obtain 
comments  and  proposals  on  currently 
suggested  implementing  standards. 

DATES:  Comments  on  the 
implementation  process  or  proposed 
standards  must  be  received  on  or  before 
September  29, 1995. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standards.  USPS  Headquarters,  475 
L'Enfant  Plaza  SW..  Room  6800. 
Washington,  DC  20260-2419.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  March 
24, 1995,  pursuant  to  its  authority  under 
39.U.S.C.  3621,  et.  seq.,  the  Postal 
Service  filed  with  the  Postal  Rate 
Commission  (PRC)  a  request  for  a 
recommended  decision  on  a  number  of 
mail  classification  reform  proposals. 
The  PRC  designated  the  filing  as  Docket 
No.  MC95-1,  and  proceedings  are 
currently  imder  way  before  the  PRC  in 
accordance  with  39  U.S.C.  3624  and  the 
PRC's  rules  of  practice  under  39  CFR 
3001.  A  notice  of  the  filing,  with  a 
description  of  the  Postal  Service's 
proposals,  was  published  on  April  3, 
1995,  in  the  Federal  Register  by  the  PRC 
(60  FR  16888-16893). 

On  June  29, 1995,  the  Postal  Service 
published  for  public  conunent  in  the 
Federal  Register  an  advance  notice  of 
proposed  rulemaking  (60  FR  34056- 
34069).  That  notice  included  an 
overview  of  the  Postal  Service's 
proposals  in  MC95-1,  the  process  that 
was  used  in  developing  them,  and  the 
instant  process  being  used  to  prepare  for 
implementation  of  classification  reform 
and  to  begin  development  of  the 
standards  to  be  used  eventually  in  the 
Domestic  Mail  Manual  (DMM).  The 
notice  also  contained  detailed 
information  about  issues  that  had  been 
developed  for  consideration  as  part  of 
the  implementation  process,  prepared  in 
a  format  that  paralleled  the  listing  of 


requirements  in  the  Domestic  Mail 
Classification  Schedule  (DMCS)  portion 
of  the  MC95-1  filing.  Among  the 
purposes  for  publishing  the  advance 
notice  was  the  elicitation  of  comments 
on  the  proposed  criteria  under 
consideration  for  inclusion  in  DMM 
implementing  standards,  many  of  which 
had  been  developed  with  the  advice  of 
four  Classification  Reform 
Implementation  Advisory  Groups 
(lAGs).  composed  of  appropriate  Postal 
Service  personnel  and  Representatives 
of  the  mailing  community,  convened  as 
part  of  the  process  described  in  the 
notice.  Readers  who  are  unfamiliar  with 
the  content  of  the  Postal  Service's 
MC95— 1  filing,  or  the  process  under  way 
for  implementation  of  MC95-1,  are 
asked  to  review  the  June  29  notice  for 
more  details. 

This  second  notice  serves  both  to 
report  a  svunmary  of  the  comments 
received  from  the  earlier  notice  and  to 
invite  further  comment  from  interested 
parties,  both  on  the  proposals  shown 
below  (that  have  been  updated  based  on 
comments  on  the  first  notice  and  recent 
lAG  discussions)  and  on  the 
implementation  process  generally. 

However,  readers  are  reminded  that 
this  implementation  rulemaking  process 
is  not  a  fonun  for  dialogue  about  the 
contents  of  the  Postal  Service's  filing; 
the  merits  of  testimony,  data,  or 
evidence  it  has  submitted  in  that  case; 
or  philosophical  or  public  policy  issues 
related  to  imiversal  postal  service,  rate 
design,  or  the  role  of  second-class  mail. 
Those  are  among  the  issues  being 
considered  in  the  classification  reform 
case  pending  before  the  PRC.  As  such, 
comments  in  those  areas  are  beyond  the 
scope  of  this  rulemaking  and  will  not  be 
discussed  if  submitted. 

Following  receipt  and  review  of 
comments  on  this  second  notice,  the 
Postal  Service  will  revise  its  proposed 
implementation  criteria  as  appropriate 
and  use  them  as  the  basis  for  developing 
the  specific  DMM  standards  that  will  be 
proposed  for  adoption  if  the  changes 
proposed  MC95-1  are  adopted.  The 
Postal  Service  plans  to  publish  these 
DMM  provisions  as  a  proposed  rule  for 
notice  and  comment  in  the  Federal 
Register  in  November. 

Pursuant  to  39  U.S.C.  3624.  the  PRC 
issues  a  recommended  decision  on  the 
Postal  Service's  Request;  this 
recommended  decision  is  expected  in 
January  1996.  The  PRC's  decision  is  sent 
to  the  Governors  of  the  Postal  Service 
who,  piu^uant  to  39  U.S.C.  3625,  issue 
a  final  decision  on  the  PRC's 
recommendations.  The  Board  of 
Governors  then  will  set  an 
implementation  date.  PubUcation  of  a 
notice  annoimcing  the  Governors' 


decision  and  the  issuance  of  final 
Domestic  Mail  Classification  Schedule 
and  Rate  Schedule  changes  will  be 
made  immediately  after  the  Governors 
act.  After  reviewing  the  comments 
received  on  the  proposed  rule  published 
in  the  November  notice  in  hght  of  the 
PRC's  recommendation  and  the 
Governors'  decision,  a  final  rule  will  be 
published  adopting  the  appropriate 
DMM  implementing  standards. 
Publication  of  this  notice  will  be  either 
conciurent  with  publication  of  the 
Governors'  decision  or  as  soon 
thereafter  as  possible. 

The  succeeding  section  of  the  notice 
summarizes  comment  received  on  the 
first  notice  and  discussions  from  recent 
LAG  meetings.  This  material  is 
organized  by  the  subject  areas 
represented  by  the  LAGs  letters,  flats, 
addressing,  and  publications. 
Miscellaneous  issues  are  reported 
thereafter. 

Finally,  the  remainder  of  this  notice 
presents  the  proposed  implementation 
criteria  in  revised  form  to  reflect 
changes  that  have  been  made  based  on 
the  comments  as  well  as  new  material. 
For  ease  of  review,  as  in  the  first  notice, 
this  information  is  organized  by  the 
classes,  subclasses,  and  rate  categories 
proposed  by  the  Postal  Service  in  its 
MC95-1  filing.  Each  heading  is  followed 
by  one  or  more  statements  of  the 
pertinent  classification  language 
proposed  by  the  Postal  Service  for 
inclusion  or  retention  in  the  DMCS.  A 
DMCS  section  reference  is  included  in 
parentheses  at  the  end  of  each  statement 
for  identification  and  reference 
purposes.  (Readers  are  reminded  that, 
because  these  proposed  DMCS 
provisions  are  under  review  before  the 
PRC  as  prescribed  by  39  U.S.C.  3623, 
they  are  not  subject  to  comment  in  this 
rulemaking  process.)  Where 
appropriate,  following  each  DMCS 
statement,  and  indented  under  it,  are 
statements  of  the  mailing  standards  that 
the  Postal  Service  ciurently  plans  to 
implement  through  DMM  changes  if  the 
pending  classification  changes  are 
adopted.  As  in  the  earlier  notice,  the 
Postal  Service  has  also  included 
statements  of  pending  issues  related  to 
these  proposals.  Readers  are  invited  to 
comment  on  the  proposed  DMM 
provisions  and  the  related  issues  that 
are  shown,  and  to  identify  any 
additional  proposals  or  issues  that 
warrant  inclusion  in  these  classification 
reform  implementation  plans. 

Summary  of  Comments  From  First 
Notice 

The  Postal  Service  received  89  pieces 
of  correspondence  offering  a  total  of  538 
comments  on  the  June  29  notice. 
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Respondents  included  most  major  ' 
mailer  associations,  some  individual 
publishers,  printers,  presort  bureaus, 
mailers,  and  one  private  citizen.  The 
comments  do  not  lend  themselves  to 
easy  categorization  or  direct  association 
with  specific  provisions  of  the  first 
notice's  content.  Rather,  commenters 
tended  to  speak  to  general  areas  of 
concern,  such  as  automation  issues,  or 
to  common  aspects  of  several  proposed 
criteria,  such  as  tray  voliunes  for  several 
different  presort  levels.  Although  the 
proposals  were  set  forth  in  the  first 
notice  by  class  of  mail  or  rate  to  which 
they  pertained,  comments  tended  to 
aggregate  these  into  a  single  response. 

The  largest  single  area  to  which 
conunents  were  generally  directed  was 
the  preparation  of  automation  subclass 
mail  (First-Class  and  Standard); 
approximately  175  comments  discussed 
issues  in  that  area.  Addressing  issues 
were  the  focus  of  88  comments, 
although  most  commentera  mentioned 
addressing  issues  to  some  degree. 
Publications  Service  was  the  subject  of 
67  conunents.  with  7  other  speaking 
about  regular  Periodicals  as  well. 
Nonautomation  First-Class  (Retail 
subclass)  and  Standard  Mail  (Regular 
and  Enhanced  Carrier  Route  subclasses) 
received  a  total  of  25  and  87  comments, 
respectively.  Another  89  comments 
discussed  general  issues,  including 
some  (like  the  role  of  second-class  mail 
or  the  wisdom  of  classification  reform) 
that  are  beyond  the  scope  of  this 
rulemaking.  The  specific  points  raised 
in  the  comments  are  presented  below 
and,  to  the  extent  that  changes  have 
been  made  based  on  the  comments,  are 
reflected  in  the  amended  proposals  that 
follow. 

Comments  Regarding  Letter  Mail 

General 

Five  comments  were  received  that 
suggested  changes  to  the  miniTniim 
voliune  required  for  maiUng  at  presort 
rates.  Presort  minimums  are  a  matter 
before  the  PRC  and  are  beyond  the 
scope  of  this  rulemaking. 

Four  comments  were  received 
concerning  preparation  of  letter  mail  on 
pallets.  Palletization  issues  (including 
the  preparation  of  bundles  and  trays  on 
pallets)  are  being  considered  as  part  of 
a  separate  rulemaking. 

Automation  Subclasses 

100%  Barcoding.  Twenty-seven 
icommenters  responded  to  the  proposal 
for  100%  delivery  point  barcoded  pieces 
-within  the  Automation  subclasses  for 
First-Class  and  Standard  letters.  Two 
commentera  supported  this 
requirement.  Seven  commentera 


indicated  that  splitting  tneir  mail  Usts 
into  two  separate  mailstreams,  one  with 
deUvery  point  barcodes  and  one 
without,  will  increase  their  mail 
preparation  expenses  and  may  result  in 
more  residual  mail.  One  commenter  was 
concerned  that  this  coiUd  be  a  bigger 
problem  for  multiline  optical  character 
reader  (MLOCR)  combination/value 
added  mailera.  Three  commentera  were 
concerned  about  the  need  to  re-meter 
pieces  that  could  not  be  barcoded  in  an 
MLOCR  environment;  one  indicated 
that  the  need  to  remeter  could  result  in 
a  1-day  delay  of  the  mail.  Two 
commentera  indicated  that  this 
requirement  would  result  in  more 
single-piece  rate  mail,  with  one  further 
stating  that  this  was  because  smaller 
mailera  may  not  have  enough 
nonbarcoded  pieces  remaining  alter 
preparing  the  automation  mailing  to 
meet  the  separate  500-  or  200-piece 
minimum  quantity  required  for  a 
separate  mailing.  Three  commentera 
requested  that  single-piece  rate  mail  be 
allowed  to  be  included  as  "residual"  to 
an  Automation  subclass  mailing, 
thereby  eliminating  the  need  to  re-meter 
and  submit  separate  mailings  with 
separate  statements.  Three  commentera 
indicated  that  their  organizations  could 
not  meet  this  requirement.  Six 
commenters  believed  that  this 
requirement  should  be  phased  in.  One 
commenter  recommended  that  the 
100%  requirement  be  revised  to  95%. 
Two  commentera  wanted  an 
explanation  of  what  tolerance  for  error 
would  be  permitted.  One  commenter 
wanted  an  explanation  of  why  this  is 
needed  because  they  believe  that  it  will 
be  more  costly  to  the  Postal  Service  to 
run  nonbarcoded  pieces  through  OCR 
equipment  at  origin  to  apply  barcodes 
that  it  would  be  to  sort  nonbarcoded 
mail  in  with  barcoded  mail  in 
destination  trays  and  apply  barcodes  to 
nonbarcoded  pieces  at  destination. 
Seven  commentera  indicated  the 
requirement  for  100%  barcoding  for 
Automation  subclass  rate  qualification 
should  be  deleted  because  the  Postal 
Service  cannot  provide  tools  for 
customers  to  reach  100%  barcoding. 
These  commentera  indicated  that  the 
postal  databases  do  not  contain 
information  for  new  homes,  rural 
addresses  converted  to  street-style 
addressing,  and  some  rural  route  post 
office  boxes;  and  that  the  database 
contains  uncodable  addresses.  One 
commenter  was  concemed  that 
addressing  conventions  in  J*uerto  Rico 
do  not  lend  themselves  to  delivery  point 
coding.  The  Postal  Service  developed 
and  promoted  the  use  of  Address 
Element  Correction  service  for  the 


purpose  of  assisting  mailera  to  improve 
uncodable  addresses.  The  Postal  Service 
is  ciurently  exploring  broader  access  to 
the  service  by  licensing  the  address- 
matching  software  it  has  developed  to 
commercial  service  providere.  Recent 
meetings  with  representatives  of  the 
government  of  Puerto  Rico  are  allowing 
the  Postal  Service  to  develop  software 
that  deals  more  easily  with  the  unique 
addressing  challenges  found  on  the 
islands. 

When  mailera  mix  delivery  point 
barcoded  mail  and  non-delivery  point 
barcoded  mail  within  3-digit  and 
residual  portions  of  their  barcoded  rate 
mailings,  as  is  currently  permitted,  the 
non-delivery  point  barcoded  mail  is 
rejected  from  barcode  sortere  and  must 
be  renm  on  MLOCRs  or  multiposition 
letter  sorting  machines  (MPLSMs). 
Requiring  mailera  to  prepare  two 
separate  mailstreams  before  presenting 
mail  to  the  Postal  Service  eliminates 
these  extra  steps  in  handling  non- 
delivery point  barcoded  mail  and  allows 
it  to  be  directed  properly  from  the  start, 
resulting  in  more  efficient  Postal  Service 
processing.  If  these  requirements  result 
in  more  nonbarcoded  mail  presented  for 
OCR  processing  at  the  origin  post  office, 
the  Postal  Service  beheves  that  it  has 
the  operational  capacity  to  process  this 
mail.  The  processing  efficiencies  the 
Postal  Service  will  gain  from  a  100% 
barcoded  mailstream  are  reflected  in  the 
lower  rates  proposed  for  the  Automation 
subclasses.  In  return  for  these  larger 
discounts,  mailera  might  have  to 
perform  the  additional  work  of 
separating  noncompatible  mail.  The 
Postal  Service  has  noted  the  problems 
indicated  by  the  commentera  such  as 
remetering  the  pieces  and  will  work 
toward  resolving  these  issues  with 
mailera  prior  to  implementation  of 
classification  reform. 

"Heavy  Letter  Mail."  Two 
commentera  raised  questions  as  to 
whether  the  maximum  weight  limit  for 
automation  letters  would  be  increased 
to  the  "break  point"  for  third-class  bulk 
mail  under  classification  reform.  The 
maximiun  weight  for  automation- 
compatible  lettera  is  being  studied  as 
part  of  a  separate  program  already  under 
way  using  the  "break  point"  for  special 
third-class  bulk  mail.  The  results  of  this 
program  will  be  annoimced  separately 
and  reflected  in  the  implementing 
standards  for  MC95-1  as  appropriate. 

Carrier  Route  Rates.  Nine  comments 
were  received  regarding  the  carrier  route 
barcoded  rate.  Two  commentera 
indicated  that  limiting  carrier  route 
rates  to  areas  where  mail  will  be 
sequenced  either  manually  or  by  carrier 
sequence  barcode  sorter  (CSBCS) 
equipment  allows  some  mailera  an 
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uo&ir  rate  advantage  over  others  based 
on  geography  rather  than  mail  quality. 
One  commenter  mistakenly  believed 
that  carrier  route  rates  would  be 
unavailable  to  routes  where  the  Postal 
Service  did  not  have  barcode  sorters. 
Three  commenters  indicated  that  they 
needed  to  see  the  Ust  before  they  could 
assess  its  impact  on  their  operations. 
One  commenter  indicated  that  requiring 
mail  to  be  matched  against  a  Ust  to  split 
off  pieces  that  cannot  qualify  for  the 
carrier  route  rates  will  increase  mailer 
processing  costs.  Two  commenters 
indicated  that  monthly  updates  are  not 
feasible,  and  that  bimonthly  update  time 
frames  could  be  met.  One  conunenter 
indicated  that  the  5-digit  carrier  routes 
tray  should  be  required  to  be  full  to 
limit  the  number  of  "air  trays." 

This  requirement  limits  mailer 
preparation  of  carrier  route  packages  of 
letter-size  mail  to  those  ZIP  Codes 
where  carrier  route  packages  still 
provide  some  benefit  to  the  Postal 
Service.  For  an  increasing  number  of  5- 
digit  ZIP  Code  areas,  the  Postal  Service 
sorts  mail  for  the  entire  5-digit  area  to 
carrier  routes  and,  within  carrier  routes, 
to  the  sequence  that  carriers  use  when 
deUvering  the  mail,  using  two  passes  on 
delivery  barcode  sorters.  Where  this 
takes  place,  the  carrier  does  not  have  to 
manually  sort  this  mail  into  delivery  or 
"walk"  sequence.  Accordingly,  for  these 
5-digit  ZIP  Code  areas,  it  does  not  make 
sense  for  the  Postal  Service  to  give 
mailers  a  discount  for  preparing  carrier 
route  packages  that  might  have  to  be 
manually  sorted  to  the  carrier,  and 
would  always  have  to  be  manually 
cased  by  the  carrier  into  deUvery 
sequence.  CSBCSs  sort  mail  to  delivery 
sequence,  but  the  mail  must  already  be 
sorted  to  the  carrier  route  level  before  it 
can  be  processed  on  the  CSBCS. 
Therefore  it  will  still  make  sense  for  the 
Postal  Service  to  offer  carrier  route 
discounts  for  mail  that  it  sorts  on 
CSBCSs  and  for  mail  on  those  routes 
that  are  sequenced  manually.  Over  the 
next  2  years,  the  Postal  Service  will  be 
deploying  both  delivery  barcode  sorter 
(DBCS)  and  CSBCS  barcode  equipment 
and  implementing  delivery  point 
sequence  (DPS)  processing.  This  will 
result  in  frequent  changes  to  the  ZIP 
Codes  that  are  processed  by  the  different 
types  of  equipment.  In  some  cases,  5- 
digjt  ZIP  Codes  may  change  from  being 
DPS  processed  on  DBCSs  to  being  DPS 
processed  on  CSBCSs.  Accordingly, 
during  this  period,  frequent  updating  of 
the  areas  where  carrier  route  sortation  is 
permissible  will  be  crucial  to  efficient 
postal  processing  of  mail.  However,  the 
Postal  Service  will  be  mindful  of  the 
constraints  that  frequent  updates 


represent  for  its  customers,  as  noted  in 
the  comments.  The  Postal  Service  can 
provide  a  Ust  of  the  cvurent  5-digit  ZIP 
Codes  where  carrier  route  sortation  will 
not  be  permitted  for  planning  piuposes. 
Due  to  its  length,  the  list  will  not  be 
pubhshed  as  part  of  this  notice. 
However,  mailers  may  request  a  copy  by 
writing  to  the  address  at  the  beginning 
of  this  notice.  Mailers  should  keep  in 
mind  that,  for  the  reasons  explained 
above,  this  Ust  is  likely  to  change  by  the 
time  classification  refcmn  is 
implemented. 

The  Postal  Service  limited  the  traying 
requirements  for  the  carrier  route  rate  to 
carrier  route  and  5-digit  carrier  route 
trays  to  eliminate  sortation  of  carrier 
route  packages  at  the  mail  processing 
plant  level.  In  the  interest  of  mailer 
quaUfication  levels,  the  Postal  Service 
planned  to  allow  the  5-digit  trays  to  be 
less-than-full  trays.  However,  the  Postal 
Service  will  revisit  this  issue  in  Ught  of 
the  comment  concerning  the  number  of 
"air  trays"  that  could  result. 

Scheme  Sortation.  Eight  comments 
were  received  concerning  scheme 
sortation  of  Automation  Subclass  First- 
Class  and  Standard  letters.  Two 
commenters  requested  clarification  as  to 
whether  150  pieces  would  be  needed  for 
each  3-digit  ZIP  Code  area  combined  in 
the  scheme,  or  only  in  total  to  all  the  3- 
digit  areas  combined,  in  order  to  quaUfy 
for  3-digit  Automation  (barcoded)  rates. 
Two  commenters  indicated  that  the 
proposed  5-digit  and  3-digit  schemes 
should  be  pubUshed  for  review  by 
mailers.  Two  commenters  stated  that  5- 
digit  scheme  sort  should  be  done 
promptly.  Two  commenters  stated  that 
the  schemes  should  be  available  to 
mailers  both  in  hard  copy  and  electronic 
form.  Three  commenters  beUeved  that 
scheme  sort  should  be  optional;  one 
stated  that  scheme  sort  could  not  be 
performed  for  his  mailings  because  they 
could  contain  up  to  seven  different 
thicknesses  of  pieces.  Three 
commenters  requested  clarification  as  to 
whether  3-digit  scheme  sort  is  optional 
and,  if  optional,  whether  mailers  can 
choose  just  to  do  scheme  sort  to  certain 
ZIP  Code  combinations  but  not  all.  One 
commenter  suggested  that  the  3-digit 
scheme  sort  list  be  the  current  labeUng 
list  in  DMM  L803. 

Although  the  Postal  Service  is 
beginning  work  on  a  5-digit  scheme  Ust 
for  Automation  subclass  letters,  it  is  not 
available  at  this  time;  a  preliminary  3- 
digit  scheme  Ust  for  Automation 
subclass  letters  is  provided  in  this 
notice  for  mailers'  planning  purposes. 
Upon  implementation  of  classification 
reform,  finalized  listings  of  5-digit  and/ 
or  3-digit  schemes  for  Automation 
subclass  letters  will  be  available  to 


mailers  in  both  electronic  and  hard  copy 
form.  Mailers  should  note  that,  because 
the  3-digit  scheme  Ust  represents  3-digit 
ZIP  Codes  ranges  that  are  processed 
simultaneously  on  the  same  incoming 
primary  barcode  sort  scheme,  it  does 
not  apply  to  upgradable  mail  in  the 
Retail  subclass,  which  will  be  initially 
processed  on  OCR  equipment  rather 
than  barcode  sorting  equipment.  For  the 
same  reason,  the  current  DMM  L803 
AADC  labeling  Ust  for  ZlP-t^  rate  mail 
prepared  imder  the  automated  site 
option  (which  is  also  processed  initially 
through  OCR  equipment)  is  not 
appropriate  as  a  3-digit  scheme  Ust  for 
the  Automation  (Barcoded)  subclass. 
Regarding  the  volume  needed  per 
scheme  group,  because  the  3-digit 
scheme  Ust  indicates  3-digit  ZIP  Code 
ranges  that  are  processed  at  the  same 
time,  the  proposed  150-piece  tray 
standard  for  the  3-digit  Automation 
subclass  rate  wiU  be  based  on  the  total 
number  of  pieces  destined  for  the 
combined  ZIP  Code  range  rather  than  on 
the  volxune  to  any  individual  3-digit  ZIP 
Code  area. 

Because  the  3-digit  scheme  Ust 
represents  instances  in  which  the  Postal 
Service  always  sorts  a  particular 
combination  of  3-digit  ZIP  Codes  at  the 
same  Ume  on  an  incoming  primary 
barcode  sorter,  the  Postal  Service  prefers 
to  require  that  Automation  subclass 
letters  be  sorted  according  to  the  3-digit 
scheme  matrix.  Discussion  of  this  issue 
with  the  Letters  LAG  resulted  in  the 
interim  position  refiected  in  the 
implementation  provisions  in  the  latter 
half  of  this  notice,  i.e.,  that  3-digit 
scheme  sort  would  be  optional,  but  that 
if  mailers  choose  to  use  it  they  would 
have  to  use  it  for  all  ZIP  Codes.  In  view 
of  the  conunents  received  requesting 
that  5-digit  and  3-digit  scheme  sort  be 
optional,  the  Postal  Service  hereby 
requests  further  comments  from  mailers, 
particularly  explaining  why  making 
scheme  sort  a  requirement  would  be 
biuxiensome. 

Piece  Sequencing.  One  commenter 
requested  clarification  as  to  what  the 
sequencing  requirements  for  pieces 
within  mixed-AADC  trays  will  be.  The 
Postal  Service  has  published  an 
explanation  of  these  requirements  in  the 
latter  part  of  this  notice,  basically 
stating  that  the  pieces  must  be  grouped 
by  AADC,  and  within  the  AADC  groups 
by  3-digit  ZIP  Code  or  3-digit  scheme. 
In  addition,  a  requirement  to  group  mail 
in  AADC  trays  by  3-digit  ZIP  Code  or  3- 
digit  scheme  has  been  added  for  mailer 
comment.  The  required  groupings 
within  the  trays  do  not  have  to  be  in  any 
required  sequence,  i.e.,  although  all  the 
pieces  for  the  same  3-digit  ZIP  Code 
would  have  to  be  grouped  together  in  an 
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AADC  tray,  it  is  not  required  that  these 
3-digit  groups  be  placed  in  the  trays  in 
ascending  numerical  order.  These 
grouping  requirements  are  for  verifying 
that  mail  was  presorted  to  the  finest 
extent  required. 

Banding  Packages.  One  comment 
asked  whether  the  banding  of  packages 
was  being  reconsidered  and  indicated  a 
beUef  that  moving  away  from  banding  of 
packages  is  in  the  best  interest  of  both 
the  Postal  Service  and  mailers.  For 
automation  subclass  letter  mail,  banding 
of  packages  wiU  be  required  only  when 
less-than-fuU  trays  are  prepared  in  order 
to  keep  the  pieces  in  the  tray  faced 
during  transit.  A  less-than-hdl  tray 
could  result  when  150  or  more  pieces 
physically  fill  less  than  three-fourths  of 
a  1-foot  tray,  or  when  there  is  overflow 
from  a  physicaUy  full  tray.  However, 
because  the  banded  groups  in  the  tray 
will  all  be  for  the  sortation  level  of  the 
tray,  the  Postal  Service  wiU  not  need  to 
sort  the  packages,  just  break  the  bands 
prior  to  processing  the  pieces  on 
automated  equipment. 

Full  Trays.  Twenty-two  comments 
were  received  concerning  the  fuU  tray 
requirement  of  150  or  more  pieces  to 
obtain  5-digit  and  3-digit  Automation 
letter  rates.  Fourteen  commenters 
indicated  that  the  150-piece  quantity 
was  too  high;  six  of  them  indicated  that 
this  requirement  will  all  but  eliminate 
any  postal  discount  for  small  mailers. 
One  large  mailer  indicated  that  it  wiU 
hurt  quaUfication  levels  of  off-cycle  biUs 
that  form  smaUer  mailings.  Eleven 
commenters  beUeved  that  this 
requirement  will  result  in  mail  that  is 
less  finely  presorted,  thereby  increasing 
the  workload  of  the  Postal  Service.  Two 
commenters  requested  a  return  to 
package-based  presort,  one  suggesting 
uniform  50-piece  package  requirements 
for  both  5-digit  and  3-digit  mail.  One 
commenter  stated  that  the  150-piece 
rule  seemed  arbitrary.  Nine  commenters 
indicated  that  the  requirement  should 
be  150  pieces  or  a  physicaUy  full  tray. 
Three  of  these  commenters  indicated 
that  if  the  intent  of  the  rule  is  to  give 
discounts  oidy  for  full  trays  of  mail,  that 
a  physically  full  tray  of  mail  that 
contains  fewer  than  150  pieces  should 
still  quaUfy  for  the  rate.  Four 
commenters  indicated  that  mailers 
should  have  a  choice  of  using  either  150 
pieces  or  a  physicaUy  full  tray  similar 
to  the  ciurent  125-piece/15-pound 
sacking  rules  for  tttird-class  mail.  One 
commenter  requested  clarification  that 
even  if  150  pieces  of  mail  do  not  fill  a 
tray  the  pieces  still  qualify  for  the  rate. 

The  Postal  Service  beUeves  that  the 
150-piece  minimnrn  fuU  tray 
requirement  to  qualify  for  Automation 
5-digit  and  3-digit  letter  discounts  will 


have  a  baiefidal  impact  on  its 
operations.  Cuiiendy,  there  are  three 
separate  methods  for  presorting 
barcoded  letter  mail.  When  aU  the  tray 
types  for  each  of  the  three  basic 
preparation  methods  are  taken  into 
account,  there  are  currently  17  different 
tray  configurations  for  barcoded  letter 
mail.  Sometimes  these  trays  contain  a 
mix  of  5-digit  and  3-digit  packages; 
sometimes  they  contain  only  one  or  the 
other  type  of  package;  and  sometimes 
they  contain  unpackaged  pieces.  Having 
a  single  method  of  preparing  barcoded 
letter  mail  that  requires  only  four  tray 
levels  for  the  non-carrier  route  portion 
will  simpUfy  postal  operations  as  weU 
as  mailer  preparation  requirements. 
Having  that  method  involve  only 
handling  trays  of  mail  as  a  unit  wiU 
further  simpUfy  and  streamline  postal 
operations.  A  study  shows  that 
currently  for  trays  that  contain 
packages,  the  packages  are  ofien  not 
sorted  by  postal  personnel  because  it  is 
deemed  more  efficient  simply  to  remove 
the  packaging  material  and  run  the 
pieces  in  the  tray  through  the 
appropriate  barcode  sorting  operation. 
TTie  Postal  Service  estimates  tiiat, 
overall,  44%  of  the  packages  in  First- 
Class  barcoded  mailings  are  not  used. 
Under  current  rules,  if  mailers  do  not 
have  enough  mail  to  fiU  a  2-foot  tray  to 
a  particular  3-digit  ZIP  Code 
destination,  the  mail  is  prepared  in  5- 
digit  and/or  3-digit  packages  and  placed 
in  an  AADC  tray.  A  study  shows  that 
packages  in  First-Class  AADC  trays  are 
not  used  42.2%  of  the  time.  The  Postal 
Service  beUeves  that  any  loss  of  presort 
that  might  result  from  the  proposed  full 
tray  requirements  will  be  offset  by  the 
I}ennitted  use  of  1-foot  trays  and  by  the 
elimination  of  package  sorting 
operations  for  this  mail. 

The  Postal  Service  also  believes  that 
the  Automation  letter  discount  levels 
and  preparation  requirements  will  result 
in  lower  postage  biUs  for  barcoded 
mailings  for  most  mailers.  A  study 
shows  that  under  current  Barcoded  rate 
mailing  rules,  a  large  portion  of  mail 
quaUfying  for  5-digit  and  3-digit  rates  is 
already  prepared  in  fuU  trays  writhout 
packages.  SpedficaUy,  it  shows  that 
71.5%  of  First-Class  pieces  sorted  to  3- 
digit  destinations  are  placed  in  3-digit 
trays  that  contain  no  packages,  and 
44.3%  of  First-Class  barcoded  letter 
mail  sorted  to  5-digit  destinations  is 
ciurently  contained  in  5-digit  trays 
without  packages.  These  figiu^s  are  for 
2-foot  trays.  Even  more  mail  should  be 
able  to  be  placed  in  full  5-digit  and  3- 
digit  trays  when  preparation  in  1-foot 
trays  is  allowed.  Although  several 
commenters  indicated  that  even  with 


the  use  of  1-foot  trays  their  5-digit  and 
3-digit  quaUfication  levels  will  drop, 
they  should  consider  that,  if 
recommended  by  the  PRC  and  adopted 
by  the  Govemws  of  the  Postal  Service, 
they  wiU  stiU  receive  a  5-cent  discoimt 
for  mail  sorted  to  AADC  or  mixed- 
AADC  trays.  This  is  only  6/lOths  of  a 
cent  less  than  what  they  currently 
receive  for  50-piece  3-digit  packages. 
Furthermore,  barcoded  pieces  in  the 
residual  portion  of  their  current 
mailings  that  are  receiving  only  a  1.5- 
cent  discoimt  will  also  receive  a  5-cent 
discount  under  classification  reform. 

The  niunber  150  represents  the 
average  number  of  pieces  that  fiUs  three- 
fourths  of  a  1-foot  tray.  A  number  was 
chosen  rather  than  use  a  standard 
requiring  the  actual  physical  filling  of 
trays  to  make  it  easier  for  mailers  using 
MLOCRs  to  process  pieces  of  varying 
thicknesses  to  determine  how  many 
pieces  were  sorted  to  particular  tray 
levels  when  filling  out  mailing 
statements.  This  method  also  eases 
quaUfication  problems  for  mailers  of 
postcards  and  other  thin  pieces.  Under 
the  proposal,  the  150-piece  average  is 
appUed  uniformly  both  for  rate 
quaUfication  purposes  for  the  5-digit 
and  3-digit  Automation  letter  rates,  and 
to  determine  when  to  prepare  a 
particular  sortation  level  of  tray  for 
presort  purposes.  The  Postal  Service  is 
currently  considering  the  comments 
requesting  that  this  requirement  be 
revised  to  either  1 50  pieces  or  a 
physicaUy  fuU  tray,  llie  result  of  that 
deliberation  will  be  addressed  in  a 
subsequent  proposed  rule. 

Use  of  1-  and  2-Foot  Trays.  Fifteen 
comments  were  received  concerning  the 
required  use  of  both  1-foot  and  2-foot 
trays.  The  commenters  all  indicated  that 
using  two  different  size  containers  in 
the  same  mailing  wiU  cause  stocking 
and  production  problems.  Six 
commenters  requested  that  the  rule  be 
modified  to  allow  use  of  all  one  size  tray 
or  both  at  the  mailer's  discretion.  One 
commenter  asked  whether  there  will  be 
a  1-foot  extended  managed  mail  (EMM) 
tray.  One  commenter  asked  what  the 
procedures  would  be  if  the  appropriate 
size  trays  are  not  available.  Foiur 
commenters  indicated  that  current 
presort  software  does  not  offer  the 
option  of  using  two  different  size  trays. 
One  commenter  requested  clarification 
that  both  sizes  must  be  used  in  the  same 
mailing  where  appropriate.  Another 
commenter  asked  whether  overflow 
from  a  2-foot  tray  would  be  required  to 
be  placed  in  a  1-foot  tray  to  the  same 
tray  level.  Another  commenter 
requested  clarification  as  to  which 
subclasses  this  requirement  pertained. 
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The  Postal  Service  plans  to  allow  the 
rate  qualification  levels  of  Automation 
letters  to  be  based  on  a  1-foot  tray  in 
order  to  make  it  easier  for  mailers  to 
qualify  for  rates  and  to  lessen  any  loss 
of  presort.  However,  the  Postal  Service 
does  not  want  to  double  its  number  of 
tray  handlings  by  allowing  a  mailing  to 
be  prepared  entirely  in  1-foot  trays. 
Furthermore,  the  Postal  Service  does  not 
want  to  increase  transportation  costs  by 
shipping  an  increased  nimiber  of  nearly 
empty  2-foot  trays.  Accordingly,  the 
requirement  to  use  both  1-foot  and  2- 
foot  trays  where  appropriate  is 
considered  necessary  by  the  Postal 
Service.  For  example,  when  there  is 
enough  mail  to  fill  a  2-foot  tray,  a  2-foot 
must  be  used.  Overflow  bom  that  2-foot 
tray  that  is  not  siiffident  to  fill  another 
2-foot  tray  must  be  placed  in  a  1-foot 
tray.  The  Postal  Service  expects  that 
software  developers  will  be  able  to  take 
this  into  account  when  developing 
software  for  the  new  rules  prior  to 
implementation.  It  is  planned  that  this 
requirement  will  pertain  to  all  letter 
m^  prepared  in  trays  in  all  subclasses 
under  classification  reform.  Currently,  it 
is  not  projected  that  a  1-foot  EMM  tray 
will  be  available  when  cleissification 
reform  is  implemented.  Accordingly, 
mail  prepared  in  EMM  trays  will  be 
prepared  exclusively  in  2-foot  trays. 
Procedures  will  be  developed  at  a  time 
closer  to  implementation  to  deal  with 
instances  in  which  appropriate  tray 
sizes  are  not  available  wiU  be  developed 
at  a  time  closer  to  implementation. 
However,  it  is  anticipated  that  there  will 
be  adequate  supplies  of  both  1-foot  and 
2-foot  trays  at  that  time. 

Tray  Sortation  Levels.  Several 
comm«its  were  received  concerning  the 
tray  level  requirements.  Two 
commenters  suggested  that  the  3-digit 
tray  level  be  made  optional  to  allow 
mailers  to  make  up  just  basic  rate  trays. 
Two  commenters  indicated  that  traying 
to  AADCs  is  difficiUt.  One  commenter 
indicated  that  there  should  be  a  limit  on 
the  amount  of  mixed- AADC  mail 
submitted  in  a  mailing.  A  basic  premise 
of  the  classification  reform  proposal  is 
to  encourage  mailer  use  of  technology 
and  bulk  bypass  of  postal  operations. 
Accordingly,  the  Postal  Service  believes 
that  requiring  3-digit  tray  preparation  is 
necessary.  Preparation  of  AAIXI!  trays 
requires  sorting  to  a  list  that  contains 
groups  of  3-digit  ZIP  Codes  served  by 
die  same  AADC  (AADC  sortation  is  an 
element  of  existing  preparation 
standards.)  Although  this  may  be 
difficiUt  for  some  mailers,  this  level  of 
tray  is  necessary  to  facilitate 
consolidation  of  mail  to  points  closer  to 
destination  and  to  limit  the  number  of 


pieces  in  mixed-AADC  trays  that  must 
be  sorted  at  wigin.  The  Postal  Service 
does  not  believe  that  any  other  limits  on 
the  nimiber  of  pieces  sorted  to  the 
mixed-AADC  level  is  necessary. 

Tray  Sleeving  an  Strapping.  One 
commeater  asked  whether  sleeving  and 
strapping  will  be  required  for  all 
mailings,  and  another  indicated  that  he 
believed  this  should  be  required  for  all 
nonlocal  mail.  Another  commenter 
indicated  a  belief  that  First-Class 
mailers  should  also  be  required  to  place 
air  contract  transportation  (ACT)  tags  on 
trays  of  mail.  However,  two  commenters 
indicated  that  they  are  opposed  to  such 
a  requirement.  Sleeving,  strapping,  and 
ACT-tagging  trays  have  been  disciissed 
during  Letter  lAG  meetings,  but 
proposed  requirements  were 
inadvertently  omitted  from  the  Jime  29 
notice.  The  Postal  Service  is  adding 
proposed  requirements  for  sleeving  of 
all  trayed  letter  mail,  for  both  sleeving 
and  strapping  all  Automation  subclass 
letters,  and  for  ACt-tagging  of  First-Class 
Automation  subclass  letters.  Comments 
on  these  sleeving,  banding,  and  ACT- 
tagging  proposals  are  encouraged. 

BarcodedTray  and  Sack  Labels.  Ten 
comments  were  received  concerning  the 
planned  requirement  to  use  barcoded 
tray  and  sack  labels  within  the 
Automation  subclass.  Two  comimenters 
agreed  with  this  requirement,  three 
encouraged  phasing  it  in,  and  two 
disagreed  with  it,  indicating  that  it 
would  require  additional  equipment 
purchases.  One  commenter  indicated  he 
did  not  believe  the  current  Postal 
Service  system  coidd  keep  up  with 
customer  demand  for  barcoded  labels. 
One  commenter  requested  clarification 
as  to  whether  this  requirement  applied 
to  all  classes  of  mail  and  wondered 
whether  it  applied  to  pallets  as  well  as 
to  trays  and  sacks.  The  requirement 
applies  only  to  First-Class  and  Standard 
Automation  subclass  mail  and 
Periodicals  Publications  Service  mail.  It 
applies  only  to  trays  of  letters,  and  sacks 
of  flats,  not  to  pallets.  The  physical 
requirements  for  the  barcoded  tray  and 
sack  labels  will  be  those  contained  in 
current  DMM  M032.  The  Postal  Service 
plans  to  make  this  requirement  effective 
at  the  time  when  classification  reform  is 
implemented,  and  to  specify  inclusion 
of  the  correct  content  identifier  number 
(ON)  in  the  barcode.  Additional 
comment  is  welcome  on  the  basic 
requirement  for  a  barcoded  label,  and, 
separately,  on  the  inclusion  of  CIN 
information. 

Reply  Envelopes.  Nine  comments 
were  received  concerning  the  proposed 
requirement  that  courtesy  and  business 
reply  mailpieces  included  within  pieces 
in  a  First-Cltiss  or  Standard  Automation 


subclass  mailing  be  physically 
automation  compatible,  bear  a  facing 
identification  mark  (FIM),  and  bear  the 
correct  barcode  for  the  preprinted 
address.  Two  commenters  stated  that 
they  agreed  with  this  proposed 
reqidpement;  four  commenters 
disagreed.  One  commenter  indicated 
that  the  requirement  was  confusing, 
particularly  in  regard  to  what  is  a 
correct  barcode.  Two  commenters 
indicated  that  this  requirement  must  be 
phased  in  to  allow  time  for  mailera  to 
deplete  existing  stocks  of  reply 
mailpieces.  Two  commentera  requested 
that  the  requirement  be  clarified  to 
make  it  clear  that  the  barcodes  coidd  be 
printed  on  inserts  that  appear  through 
windows.  The  requirement  will  be 
clarified  in  this  proposed  rule  to 
indicate  that  barcodes  that  appear 
through  inserts  vnll  qualify.  The  Postal 
Service  also  plans  to  phase-in  this 
requirement 

Retail  and  Regular  Subclasses 

Upgradable  Mail.  Nine  cotoments 
were  received  concerning  various 
requirements  for  Retail  and  Regular 
subclass  letter  mail  preparation, 
including  the  preparation  option  for 
upgradable  mail.  All  but  one  of  the 
comments  seemed  to  revolve  around  a 
lack  of  understanding  about  upgradable 
mail  and  the  difference  between  normal 
and  optional  preparation  for  upgradable 
mail.  One  commenter  disliked  the 
requirement  for  an  AADC  tray  level  in 
upgradable  mail. 

A  30-cent  rate  is  proposed  for 
presorted  mail  in  the  Firat-Class  Retail 
subclass.  This  rate  is  the  same  whether 
mail  is  prepared  according  to  the 
normal  preparation  that  involves 
packaging  and  traying  or  whether  the 
mail  is  prepared  under  the  upgradable 
preparation  option.  A  21.9  cent  rate  for 
mail  trayed  to  5-digit  and  3-digit  trays 
and  a  26.1-cent  rate  for  mail  trayed  to 
other  destinations  is  proposed  for  mail 
in  the  Standard  Regular  subclass.  Again, 
the  rates  are  the  same  for  both  normal 
and  upgradable  preparation. 

Upgradable  mail  is  mail  that  meets 
both  the  current  physical  preparation 
requirements  in  DMM  C810  for 
automation  compatibiUty  and  the 
current  requirements  in  DMM  C830  for 
an  OCR  clear  zone,  a  barcode  clear  zone, 
for  reflectance  requirements,  and  for 
paper  that  will  accept  water-based  ink. 
The  detailed  type  font  requirements  in 
DMM  C830.2  will  not  be  required; 
however,  the  pieces  must  have  a 
machine-printed  address  in  a'  nonscrip 
font.  A  Zff+4  code  is  not  required  on  an 
upgradable  mailpiece.  In  Smnmary, 
upgradable  mail  is  mail  that  can  be 
processed  on  MLOCRs  and  that  is  likely 
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to  be  upgraded  during  this  processing  to 
mail  that  beara  a  delivery  point  barcode. 
In  return  for  preparing  a  piece  that  can 
be  processed  on  MLOCR  equipment, 
mailers  will  be  allowed  to  use  a  simpler 
method  of  mail  preparation — the 
upgradable  preparation  option.  The 
upgradable  preparation  option  does  not 
require  presort  to  the  5-digit  level  and 
does  not  require  packaging.  Because  this 
mail  will  flow  through  an  automated 
mailstream,  it  is  trayed  to  AADCs.  not 
toADCs. 

Use  of  Trays.  Three  comments  were 
received  concerning  the  use  of  trays  for 
Standard  mail.  One  commenter  was  in 
favor  of  it.  and  two  commenters  were 
against  it.  particularly  for  non- 
upgradable  mail.  In  the  near  future,  the 
Postal  Service  will  be  using  only  trays 
for  letter  mail  in  its  internal  operations. 
Accordingly,  mailer  preparation  of  letter 
mail  in  trays  will  be  needed  at  the  time 
when  classification  reform  is 
implemented  for  smooth  operations 
I  within  postal  facilities. 

Comments  Regarding  Flat  Mail 

General 

Of  the  89  commenters,  25  commented 
on  issues  pertaining  to  flats.  Comments 
covered  such  areas  as  copalletization  of 
pieces  in  different  rate  levels,  the  rates 
available  for  "flettere,"  traying 
requirements,  package  sizes,  and  3-digit 
and  5-digit  ZIP  Code  schemes.  These 
topics  are  discussed  in  more  detail 
below. 

Copalletization  and  Commingling 

Nine  commenters  expressed  their 
support  for  copalletization  of  separately 
prepared  packages  of  delivery  point 
barcoded,  5-digit  barcoded, 
nonbarcoded,  and  carrier  route  presort 
pieces.  One  commenter  expressed  a 
desire  to  have  options  on  how  to 
segregate  packages  of  flats  on  pallets, 
reacting  to  earlier  proposals  di  that 
regard.  Questions  have  arisen  in  lAG 
sessions  as  to  the  combination  of 
packages  in  sacks  as  well  as  on  pallets. 
The  Postal  Service  is  agreeable  to  both 
pallets  and  sacks  containing  separate 
packages  of  the  types  described,  and 
that  physical  separation  of  packages  by 
rate  level  would  not  be  required.  These 
mixed  pallets  and  sacks  would  be 
acceptable  if  prepared  to  other  than  5- 
digit  destinations  because  their 
processing  needs  make  combination 
counter-productive.  The  proposed 
criteria  presented  later  in  this  notice 
reflect  these  positions. 

One  commenter  wanted  to  include 
trays  as  well  as  packages  on  pallets. 
This  comment  is  not  within  the  scope 
of  this  rulemaking.  However,  as 


information,  the  Postal  Service  is 
conducting  a  separate  rulemaking 
related  to  palletization,  and  commenters 
and  other  interested  parties  are  asked  to 
review  that  notice  as  appropriate  (see  60 
FR  39080-39088). 

"Fletters" 

"Flettere"  were  discussed  in  many 
comments.  ("Flettere"  are  mailpieces 
that  are  within  the  size  range  for  both 
automated  letter  processing  and 
automated  flats  processing.  The  mailer 
must  choose  at  die  time  of  mail 
preparation  the  processing  category  for 
which  the  pieces  will  be  prepared;  rate 
eligibility  is  determined  accordingly. 
The  Postal  Service  has  generally  held 
that  the  mailer's  letter-or-flat  choice 
must  be  uniform  for  all  mailings  of  the 
same  piece  fitim  the  same  job  or  list.) 

The  Postal  Service  has  previously 
determined  that  "fletters"  could  be 
prepared  on  pallets  if  the  mailer  had 
chosen  to  qualify  for  the  Barcoded  rates 
for  flats  because  palletization  is 
appropriate  for  flats  but  not  for  letter- 
size  mail.  (The  above  discussion  of 
comments  on  mixing  packagings  of 
different  rate  levels  on  pallets  applies  to 
"fletter"  mailings  as  well.) 

One  commenter  proposed  that  for 
mailpieces  in  the  "fletter"  range,  the 
mailer  be  given  the  option  to  produce 
the  mailing  job  as  flats  or  to  produce  the 
difi^erent  subclasses  as  flats  or  letters  to 
obtain  the  lowest  overall  postage  rates. 
One  commenter  suggested  that  the 
Postal  Service  extend  coverage  of  the 
palletization  option  to  all  "flettere," 
whether  prepared  to  qualify  for  a  flats 
rate  or  not.  Another  commenter  wants 
the  option  to  palletize  both  automation 
and  nonautomation  "flettere."  Several 
commentera  want  the  Postal  Service  to 
allow  "flettere"  to  be  claimed  as  flats  in 
all  three  subclasses  (Regular. 
Automation,  and  Enhanced  Carrier 
Route).  Preparation  of  "flettere"  for 
flats-based  rates  (i.e.,  the  Barcoded  rates 
for  flats  or  the  Enhanced  Carrier  Route 
subclass  retes)  would  entitle  them  to 
palletization,  but  that  such  an  option 
would  not  be  available  for  "flettere" 
prepared  to  qualify  for  letter-based  rates. 
Preparation  of  lettere,  flats,  and 
"flettere"  remains  linked  to  the  most 
efficient  methods  of  production  and 
processing  that  will  yield  the  lowest 
combined  cost  of  mailing.  Currently,  the 
Postal  Service  does  not  &id  significant 
benefit  or  an  opportunity  for  general 
benefit  for  mailere  in  allovnng  letter 
mail  (or  "flettere"  prepared  at  letter- 
based  rates)  to  be  packaged  and 
palletized.  Preparation  of  letter  mail  in 
trays  on  pallets  is  being  considered  as 
part  of  the  palletization  rulemaking 


mentioned  earlier.  The  proposed  criteria 
below  reflect  these  positions. 

Definition  of  Flats 

One  commenter  stated  that  the  Postal 
Service  should  provide  a  definition  of 
flats  will  allow  letter-shaped  catalogs 
that  can  be  processed  on  new  flat 
sorting  equipment  (e.g.,  the  FSM  1000) 
to  be  eligible  for  the  flats  Automation 
rates,  thus  offering  an  option  that  would 
avoid  the  tabbing  requirement  for  the 
letter  Automation  rates.  A  second 
commenter  projects  that  catalog  in  the 
popular  6V8  inch  by  10^/i  inch  size  will 
be  entered  at  the  Automation  nonletter 
(flat)  rate  in  order  to  avoid  letter 
requirements  and  urges  the  Postal 
Service  to  restudy  the  rules  and  their 
impact  on  these  catalogs.  The  physical 
mailpiece  standards  for  Automation 
rates  are  based  on  the  capabilities  of 
Postal  Service  automated  processing 
equipment  now  in  use.  The  possible 
amendment  of  those  standards,  as  new 
equipment  is  developed  or  deployed,  is 
not  an  issue  germane  to  this  rulemaking. 
The  proposed  criteria  presented  below 
remain  predicated  on  current  equipment 
abilities  and  limitations. 

Preparation  (^estions 

It  was  believed  by  one  commenter 
that  further  clarification  is  needed  in 
several  areas,  such  as  the  need  to  better 
define  the  size  or  thickness  of  packages, 
citing  as  an  example  uncertainty  on  the 
handling  of  19  flat-size  pieces,  each  /ZU 
inch  thick,  for  the  same  ZIP  Code.  A 
second  question  concerned  the  handling 
of  remaining  pieces  if  all  required 
packages  of  10  or  more  pieces  have  been 
prepared  to  5-digit,  3-digit,  and  ADC 
destinations.  Should  a  mixed- ADC 
package  be  prepared,  a  5-digit  package, 
or,  if  the  latter,  should  this  5-digit 
package  be  placed  in  mixed-ADC 
container?  A  third  question  had  to  do 
with  Enhanced  Carrier  Route  presort 
and  whether  it  is  required  to  be 
packaged  in  full,  direct  trays.  The  Postal 
Service  is  not  attempting  to  address 
every  "what-if '  scenario  at  this  point  in 
the  rulemaking  and  beheves  that  many 
hjrpothetical  situations  will  be  clarified 
as  this  process  continues.  Regardless,  it 
is  the  Postal  Service's  intention  to 
develop  simple  implementation 
standards  that,  by  design,  will  not  seek 
to  evaluate  all -conceivable  applications. 
Accordingly,  commentera  are  asked  to 
help  craft  basic  standards  that  can  be 
easily  applied  rather  than  detailed  rules 
tailored  for  a  succession  of  speciafized 
situations. 

Two  commentera  pointed  out  a 
discrepancy  between  the  text  and 
exhibit  for  the  proposed  standards  for 
the  Standard  Regular  subclass  Basic  rate 
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category  Cor  flats.  The  text  indicated  that 
at  least  10  pieces  wne  required  to 
prepare  a  mixed-ADC  package;  the 
exhibit  showed  no  mininnim.  There  is 
no  minimum  for  mixed-ADC  packages. 
This  has  been  corrected  in  the  material 
below. 

One  commenter  questioned  the 
rationale  for  the  requirement  that  First- 
Class  flats  must  be  prepared  in  flat  trays 
while  Standard  Mail  flats  must  be 
prepared  in  sacks,  asking  whether  this 
approach  is  being  adopted  to 
diSerentiate  between  the  mail  classes. 
Another  commenter  said  that  Standard 
Mail  should  have  the  option  of  using 
trays  or  sacks.  Packaging  of  fletters  on 
pallets  and  within  sacks  should  be 
allowed;  traying  should  not  be  required. 
Another  commenter  favored  the  opticm 
of  traying  flats  as  well  as  letters, 
specifically  referring  to  Enhanced 
Carrier  Route  letters  and  flats.  The 
'  Postal  Service  has  attempted  to 
standardize  equipment  use  in  this 
rulemaking  as  much  as  practicable, 
^ven  current  and  expected  equipment 
availability.  Whether  Standard  Mail 
flats  will  eventually  be  allowed  use  of 
flat  trays  cannot  be  determined  at  this 
time.  This  rulemaking  will  continue  to 
specify  sacks  for  Standard  Mail  flats  not 
prepared  on  pallets.  Pieces  prepared  for 
Enhanced  Carrier  Route  subclass  rates 
are  presiuned  to  be  flats,  and  those  rates 
reflect  the  costs  for  handling  such 
pieces.  Mailers  who  prepare  letter-size 
pieces  or  flettere  for  the  Enhanced 
Carrier  Route  subclass  rates  will  not  be 
entitled  to  tray  such  mail, 
notwithstanding  the  availability  of  trays 
for  such  pieces  if  prepared  at  letter- 
based  rates.  The  proposed  standards 
shown  below  reflect  these  positions. 
One  commenter  believed  that  the 
sorting  requirement  for  flats  to  5-digit 
destinations  is  very  restrictive,  saying 
that  it  will  be  difficult  to  meet  the 


required  densities  to  qualify  for  the  rate 
and  that  this  should  be  optional  few  the 
presort  or  automation  rates.  Without 
addressing  the  merits  of  the  comment, 
the  rates  offered  for  flats  do  not  include 
separate  5-  and  3-digit  rates  as  would  be 
necessary  to  pramit  an  optional  5-digit 
sortation.  Because  this  circumstance  is 
part  of  the  rate  design  of  the  Postal 
Service's  filing  now  being  considered  by 
the  FRC,  it  is  beyond  the  scape  of  this 
rulemaking. 

Several  commenters  expressed  the 
o{Mnion  that  the  Postal  Service  should 
considw  extending  die  option  of 
presorting  to  3-digit  and  5-digit  ZIP 
Code  schemes  to  flats  as  well  as  lettera. 
The  Postal  Service  is  currently 
developing  a  3-digit  "scheme  sort" 
matrix  for  letter  mml.  A  5-digit  matrix 
is  being  developed  as  well  and  wiU  be 
announced  at  a  latw  date.  Scheme  sorts 
are  possible  for  barcoded  letter  mail 
because  of  how  such  mail  is  processed: 
on  sertms  each  having  more  than  of  100 
separations  (bins).  When  two  or  more  3- 
digit  ZIP  Code  ranges  have  a  total 
niunber  of  possible  5-digit  ZIP  Code 
separations  that  is  less  than  the 
maximvun  number  of  available  bins  on 
the  sorter,  a  combined  or  scheme  sort 
preparation  is  possible.  Flat  sorting 
equifHuent  is  chSerent  and  does  not 
have  the  number  of  bins  necessary  to 
allow  3-digit  scheme  sorts  for  flats.  The 
Postal  Service  would  be  amenable  to 
reconsidering  the  restriction  of  scheme 
sorts  to  letter  mail  as  the  evolution  of  its 
flat  sorting  equipment  makes  that 
reasonable. 

One  comment  was  received 
concerning  the  100%  ZIP+4  or  deUvery 
point  barcode  requirement  for  flats.  Tliis 
commenter  wanted  clarification  that  a  5- 
digit  barcode  would  count  toward  the 
100%  barcoding  requirement  in  those 
areas  where  only  a  5-digit  barcode  could 
be  obtained.  For  purposes  of  this 


mlemaking,  the  Postal  Service  will 
propose  that  only  a  ZP-tA  or  delivery 
point  barcode  will  be  acceptable  tovrard 
fulfilling  the  barcode  requirement. 

Comments  Regarding  Addressing 

Carrier  Route  Updates 

Twelve  mailers  responded  to  the 
proposal  diat  carrier  route  infonaation 
be  updated  within  90  days  of  the 
mailing  date.  Mailers  expressed  both 
support  and  opposition  to  the  proposal. 
Three  commenters  believed  that  the  90- 
day  limit  shoidd  not  be  relaxed, 
whereas  seven  others  questioned  the 
need  to  update  more  frequenUy  and 
dted  mailpiece  |Hoduction  difficulties 
that  would  preclude  them  from  meeting 
a  90-day  coding  window.  Three  mailers 
suggested  that  the  product  cyde  for  the 
Carrier  Route  Information  System  (CRIS) 
(and  all  other  AIS  products)  move  from 
a  fulfillment  of  foiu  times  a  year  to  six 
times  a  year;  the  Postal  Service  is 
exploring  this  option.  Five  othere 
suggested  that  coding  should  occur 
within  120  days  of  the  date  of  mailing. 

Representatives  in  the  Addressing 
LAG  acknowledged  that  the  current 
cycle  allows  route  data  to  be  up  to  8-V^ 
months  old  at  the  date  of  mailing  and 
that  this  can  reqxiire  the  Postal  Service 
to  rework  significant  portions  of  a 
carrier  route  presorted  mailing.  More 
route  adjustment  activify  is  expected  to 
occur  from  route  inspection  and  the 
required  route  adjustments  associated 
with  the  implementation  of  delivery 
point  sequencing.  Three  mailers  asked 
whether  the  National  ZIP-t-4  file  could 
be  used  to  apply  carrier  route  codes 
instead  of  the  CRIS  product.  The 
National  2aP+4  or  Line-of-Travel  (LOT) 
products  may  be  used  to  update  carrier 
route  codes. 


Carrier  Route  Update  Proposal 

■ 

File  release  date 

Beginning  use  date 

Last  coding  date 

Last  mailing  date 

Febiuafy  15  

AprH  15 

April  1  „ 

June  1  _.... 

August  1 

October  1  _ 

December  1  

Dtoy  31  - 

July  31   „ 

September  30 

Novemt)er  30  

August  31 . 
Octot)er  31. 

June  15 

December  31 . 
February  28. 
April  30. 
June  30. 

October  15 

January  31  

December  15  

February  1  

March  31  

Mailings  must  be  coded  using  CASS- 
certified  software  within  90  days  of  the 
mailing  date.  For  example,  if  addresses 
are  coded  with  carrier  route  information 
on  May  15,  the  mailing  must  be  entered 
by  August  15. 


Line  of  Travel  Requirement 

The  primary  reaction  of  mailers  to  the 
line-of-travel  requirement  for  Enhanced 
Carrier  Route  subclass  basic  carrier 
route  rate  mail  concerned  the  product 
releases.  The  LOT  product  will  be 
released  in  the  same  schedide  as  the 
current  AIS  products,  e.g.,  ZIP-t-4  and 


CRIS.  Two  mailera  also  favored  the  use 
of  LOT  as  a  sequencing  option  for  the 
High  Density  rate  category  in  the 
Enhanced  Carrier  Route  subdass.  Others 
commenters  questioned  whether  true 
walk-sequence  would  meet  the 
sequencing  requirement;  the  Postal 
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Service  never  meant  to  imply  that  it  did 
not. 

Poiir  conunenters  asked  about  the 
need  for  certification  of  software  and 
about  docimientation  that  might  be 
required.  The  software  vendor 
community  has  several  options  on 
where  the  LOT  information  can  be 
placed,  wrapping  it  into  presort 
software  or  into  ZJP+4  products.  Final 
dociunentation  requirements  will  be 
finalized  once  commerdal  produd 
issues  have  been  resolved. 

Move  Updates 

Thirty-five  comments  were  received 
on  the  move-update  proposal.  Overall 
the  commenters  felt  the  proposal  would 
be  difficult  to  implement  or  too  costly. 
Questions  were  raised  over  the  legally  of 
changing  address  information  widiout 
input  from  the  customer  (addressee). 
The  Postal  Service  has  suggested  that 
mailers  could  use  the  update  notice 
from  the  Postal  Service  as  a  mechanism 
to  trigger  a  contad  with  the  customer  for 
updated  information;  such  as  request 
could  accompany  a  regular  mailing  to 
the  customer. 

The  move-update  requirement  can  be 
met  now  through  several  established 
methods.  These  include  the  "Address 
Corredion  Requested"  (ACR) 
endorsement,  where  the  mailpiece  is 
returned  to  the  mailer  with  the  new 
address  included;  participation  in 
Address  Change  Service  (ACS),  which 
provides  an  electronic  notice  containing 
the  new  address;  and  processing  the 
addresses  bom  a  Ust  using  the  National 
Change  of  Address  (NCOA)  service  of  a 
Postal  Service-authorized  vendor. 
Another  solution  for  some  federal 
agendes  may  be  the  Federal  Address 
Correction  Service,  cuhently  being 
tested,  providing  acceptable  response 
levels  are  achieved. 

Because  the  addresses  are  what  must 
be  verified,  mailers  who  choose  to 
employ  one  of  these  methods  may  do  so 
on  a  mailing  in  another  class  of  mail 
(e.g.,  using  ACS  on  a  Periodicals  class 
or  Standard  class  mailing).  The  updated 
process  would  then  qualify  the 
addresses  for  use  on  pieces  mailed  at 
First-Class  rates. 

The  ACR  endorsement  can  be  added 
to  envelopes  in  a  number  of  ways:  it  can 
be  preprinted  on  the  envelopes,  added 
to  existing  envelope  stock  through  the 
application  of  labels  or  use  of  a  rubber 
stamp,  or  printed  on  the  envelope  using 
other  printers  such  as  those  found  in 
MLOCRs  and  encoding  stations.  Some 
mailers  raised  questions  about  the  need 
for  this  requirement  in  "non-Ust" 
mailings  because  the  addresses  would 
be  more  current.  The  Postal  Service 
believes  that  there  is  benefit  in  these 


cases  as  well  and  notes  that  the  use  of 
the  ACR  endorsement  in  these  cases 
would  cost  a  mailer  very  little  because 
the  number  of  retvims  should  be 
minimal.  The  ACR  fee  is  charged  only 
on  pieces  that  bear  addresses  that  must 
be  corroded. 

Five  mailers  commented  that  they 
have  established  internal  address 
correction  centers  because  of  the  natiue 
of  their  business.  They  inquired 
whether  the  Postal  Service  could 
"certify"  their  internal  operations  every 
6  months  instead  of  their  adding  an 
endorsement  to  their  mailpieoes. 
Foiuteen  others  felt  that  the  move- 
update  requirement  would  be  too  cosUy 
to  meet  and  might  offset  any  postage 
savings  from  qualifying  for  a  lower  rate. 
Another  suggested  that  the  Postal 
Service  cease  forwarding  mail  and 
retvun  anything  that  did  not  have  the 
corred  address  because  mailers 
obtaining  lists  from  outside  sources 
should  ensure  that  the  Ust  has  already 
been  processed  to  meet  this  standard. 

5-Digit  Verification 

There  were  few  comments  on  this 
proposed  requirement.  One  commenter 
asked  whether  the  preparer  or  presenter 
of  the  mail  would  be  held  responsible 
for  verifying  5-digit  ZIP  Codes.  The 
Postal  Service  would  ask  the  preparer  of 
the  mail  to  verify  the  accuracy  of  5-digit 
barcodes  imless  a  presenter,  such  as  a 
presort  service  bureau,  chose  to  verify 
the  ZIP  Codes  for  a  client  by  adding  the 
corred  5-digit  barcode  to  the  mailpiece. 

Two  others  commented  that  the  Postal 
Service  should  not  allow 
noncomputerized  methods  of 
verification  because  inexpensive 
technology  is  readily  available  in  the 
commerdal  marketplace.  It  was  also 
suggested  that  mailers  obtaining  lists 
from  outside  soiuces  should  ensure  that 
these  lists  have  already  been  processed 
to  meet  this  standard. 

Uniform  Address  Placement 

This  proposed  quality  standard  relates 
spedfically  to  the  bottom  two  lines  of 
the  address  block.  It  spedfies  that  the 
elements  in  those  lines  appear  in  a 
regular  order.  Four  mailers  described 
antiquated  internal  systems  and  the 
need  for  expensive  prt)gramming 
changes  that  would  make  compliance 
with  this  standard  difficult  to  achieve. 
The  Postal  Service  believes  that  there 
are  ways  to  hold  address  information 
and  print  routines  that  might  prove  less 
costly  than  some  believe.  For  example, 
mailers  can  use  software  print  routines 
to  identify  particular  elements  or  fields 
and  the  order  in  which  they  should  be 
printed.  In  addition,  mailers  can 
maintain  addresses  in  separate  files 


from  their  base  customer  records  and 
extrad  that  information  at  the  time  of 
printing. 

Six  commenters  were  concerned 
about  the  redpient's  reaction  to 
receiving  mail  with  an  address  unlike 
that  which  was  supplied.  The  Postal 
Service  believes  that  consumers  are  not 
the  sole  soiuce  of  problem  addresses. 
List  compilation  and  data  entry  systems 
are  also  sources  of  addressing 
deficiencies.  Mailers  obtaining  lists 
bom  outside  soiuces  should  ensure  that 
these  lists  have  already  been  processed 
to  meet  the  uniform  address  placement 
standard. 

Several  mailers  commented  that  this 
reqiiirement  should  not  apply  to 
Standard  Regular  subclass  mail.  The 
Postal  Service  is  still  evaluating  this 
issue  and  will  refled  its  dedsion  in  a 
futuire  rulemaking. 

Update  Barcodes  Every  6  h4onths 

Only  one  mailer  presented  argiunents 
against  this  requirement.  Two  others 
suggested  that  the  matching 
requirements  be  made  more  stringent 
and  coindde  wath  the  90-day 
requirement  that  is  proposed  for  carrier 
route  updates. 

For  mailers  with  large  lists,  the  use  of 
Z4Change  coidd  provide  a  solution.  By 
using  the  Z4Change  process,  mailers  can 
limit  the  number  of  addresses  that  need 
to  be  reprocessed.  Once  a  mailer  has 
matched  all  addresses  in  a  list  using 
CTirrently  certified  software,  and  meets 
other  operational  criteria  to  partidpate 
in  the  program,  only  new  addresses  and 
those  addresses  where  changes  have 
occurred  need  to  be  rematched  to  the 
National  7IP+A  product.  More  spedfic 
details  on  the  program  are  available  by 
calling  the  National  Customer  Support 
Center  at  1-800-238-3150. 

Comments  Regarding  Periodicals 

General 

A  total  of  23  comments  were  received 
concerning  the  proposed 
implementation  procedures  for 
Periodicals.  Of  that  niunber,  12 
commenters  expressed  disapproval  of 
the  classification  reform  proposal  before 
the  Postal  Rate  Commission  as  it  relates 
to  Periodicals;  those  comments  are 
beyond  the  scope  of  this  rulemaking  and 
wall  not  be  addressed.  One  commenter 
favored  the  entire  proposal  as  written. 
The  comments  of  10  additional  parties 
concerned  specific  parts  of  the 
proposals  in  the  first  notice. 

Presort  Standards 

For  commenters  were  in  favor  of  the 
proposal  to  align  the  sortation  rules  for 
Regular  Periodicals  udth  those  proposed 
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for  Publications  Service.  Ck>nversely, 
one  publisher  commented  that  the 
sortation  scheme  proposed  for 
Publications  Service  is  very  complicated 
and  should  not  be  used  for  Regular 
Periodicals.  The  Postal  Service  has 
determined  that  it  will  propose  ahgned 
sortation  of  Regular  Periodicals  and 
PubUcations  Service  mail  when  it 
pubhshes  DMM  standards  for  comment 
later  this  year. 

In  regard  to  the  preparation  rules 
proposed  for  /a^s  rate  category  mail,  one 
commenter  stated  that  the  Postal  Service 
should  put  mail  processing  equipment 
in  place  as  soon  as  possible  to  handle 
flats  not  currently  automatable  (e.g., 
tabloids,  newspapers,  and  heavyweight 
magazines).  With  the  exception  of  the 
requirements  governing  polybags,  the 
Postal  Service  is  not  anticipating  that 
the  regulations  for  machinables  will 
change  in  the  near  future.  Although  100 
new  FSM  1000  machines  have  been 
purchased  by  the  Postal  Service,  this  is 
not  a  sufGcient  quantity  to  cause 
machinability  requirements  to  be 
altered.  Automation  equipment  is  being 
evaluated  on  a  site-by-site  basis. 
Although  the  Postal  Service  woiild  like 
to  be  able  to  process  all  types  of  flats  on 
automated  equipment,  new  machines 
will  not  be  purchased  until  the  current 
ones  have  been  properly  positioned  for 
optimum  utilization. 

Ck)mmenting  generally,  one. 
commenter  considered  the  requirements 
for  Regular  Periodicals  to  be  more 
stringent  in  certain  instances  that  those 
proposed  for  Publications  Service. 
Another  commenter  believed  that  the 
auditing  requirements  for  the  industry, 
and  su^tantiating  compliance  with  the 
85%  barcoding  and  90%  presort  density 
requirements,  will  be  bxudensome  and 
add  increased  administrative  costs. 

Circulation  Criterion  for  Publications 
Service 

Regarding  the  proposed  75% 
circulation  criterion,  one  commenter 
beUeved  that  it  would  be  appropriate  to 
demand  that  publishers  provides 
certification  of  a  publication's 
compUance  with  the  75%  paid/ 
requested  circulation  on  a  per-issue 
basis.  It  was  suggested  that  this  could  be 
accompUshed  by  the  submission  of  a 
report  of  the  number  paid/requested  on 
file  at  the  time  of  each  issue's  file 
maintenance  update  or  label  run  as  part 
of  required  Centralized  Postage  Payment 
(CPP)  System  docimientation,  and  by 
adding  a  certification  block  for  the 
publisher's  signature  on  each  mailing 
statement.  The  Postal  Service  will 
evaluate  the  documentation,  including  a 
publisher's  certification  on  mailing 
statements:  verification  could  be 


performed  on  the  same  frequency  as 
circulation  is  verified  today. 

Another  commenter  requested  that 
the  Postal  Service  stipulate  that  all 
mailed  newsstand  copies  (regardless  of 
the  number  returned  or  destroyed)  be 
considered  paid  circulation  for  the 
purpose  of  meeting  the  75%  paid 
requirement.  The  Postal  Service  will 
consider  this  proposal  and  address  it  in 
a  future  rulemaking. 

30%  Nonadvertising  Criterion 

In  regard  to  the  proposed  30% 
nonadvertising  content  requirement, 
particularly  if  it  were  not  met  by  only 
a  minor  portion  of  copies  of  an  issue, 
one  commenter  expressed  the  opinion 
that  the  proposed  40%  penalty  should 
be  assessed  only  on  those  copies  that  do 
not  meet  the  30%  requirement  instead 
of  on  the  entire  issue.  The  Postal  Service 
has  concluded  that  such  an  application 
of  the  penalty  would  significantly 
reduced  its  effectiveness  in  ensuring 
compUance;  the  proposed  rule  will 
retain  the  original  provision  that  it 
would  apply  to  the  entire  issue. 

One  commenter  expressed  concern 
that  his  publication  could  erroneously 
be  assessed  the  40%  postage  penalty 
because  of  a  miscalculation  in  the 
advertising/editorial  percentage  by  an 
outside  auditor.  The  Postal  Service  is 
proposing  that  this  audit  be  used  only 
to  validate  compliance  with  the 
proposed  75%  paid/requested 
circulation  requirement.  To  ensiue 
compliance  with  the  proposed  30% 
nonadvertising  content  requirement,  the 
Postal  Service  is  considering  including 
on  the  mailing  statement  a  certification 
block  for  signature  by  the  publisher, 
certifying  that  the  minimum  has  been 
met.  The  outside  auditor  will  not  be 
responsible  for  confirming  the 
advertising/editorial  ratio.  In  the  event 
that  the  Postal  Service  determines  that 
an  issue  is  in  excess  of  70%  advertising, 
the  publisher  will  be  given  ample 
opportimity  to  demonstrate  compliance 
with  the  requirement  before  any  penalty 
is  assessed.  The  same  commenter 
suggested  that  the  Postal  Service  allow 
copies  with  advertising  in  excess  of 
70%,  such  as  a  regional  edition,  to  be 
mailed  at  the  higher  third-class  or 
fourth-class  bound  printed  matter  rates 
as  an  alternative  to  the  entire  issue 
being  assessed  a  40%  penalty.  The 
current  mail  classification  schedule 
restricts  publications  from  being  mailed 
at  third-  or  foiurth-class  rates  except 
under  limited  conditions.  As  a  result, 
the  Postal  Service  is  not  able  to  consider 
such  an  alternative  in  this  rulemaking. 


90%  Density  Criterion 

Regarding  the  90%  density  criterion, 
one  commenter  specifically  welcomed 
and  endorsed  the  definition  presented 
in  the  proposal.  Although  supporting 
the  proposed  90%  criterion  in  general, 
another  commenter  suggested  that  the 
wording  be  changed  to  allow  different 
treatment  "when  the  main  file  of  an 
issue  meets  the  90%  presortation 
requirement  but  supplemental  mailings 
result  in  the  issue  falling  below  the  90% 
requirement,  but  not  below  85%."  This 
proposal  relates  to  classification 
proposals  under  consideration  in  the 
case  pending  before  the  PRC  and,  as 
such,  is  beyond  the  scope  of  this 
rulemaking. 

Three  commenters  favored  the 
proposal's  treatment  of  copies  in  firm 
packages.  Four  commenters  expressed 
the  view  that  interpretation  of  an  "issue 
window"  for  administering  the  90% 
criterion  would  be  difiicult  and  costly 
for  both  the  Postal  Service  and  the 
publisher.  A  second  commenter 
supported  this  view,  believing  that  the 
window  requires  pubUshers  to  main  two 
different  sets  of  data.  This  commenter 
suggested  that  the  same  set  of  data 
should  be  used  to  determine  eligibility 
for  all  three  primary  criteria  for 
Publications  Service.  Another 
commenter  suggested  that  the  Postal 
Service  consider  only  a  publication's 
"main  run"  for  the  purposes  of  the  90% 
criterion.  Finally,  an  association 
commented  that  the  proposed  definition 
is  too  restrictive  and  suggested  that  the 
exact  dates  of  the  mailing  window 
should  be  negotiated  between  a 
publisher  and  the  Postal  Service  at  the 
time  of  the  publication's  application  for 
Publications  Service.  The  Postal  Service 
intends  to  ask  publishers  who  apply  for 
Publications  Service  to  describe  the 
window  that  makes  sense  for  each 
respective  pubUcation.  The  Postal 
Service  will  be  flexible  in  working  with 
pubUshers  in  a  reasonable  manner  to 
ensiue  that  all  pubUcations  have 
windows  that  are  appropriately  relevant 
to  their  frequencies  of  issuance  (e.g.. 
monthlies  would  each  have  12 
approximately  equal  windows). 

Responding  to  a  Postal  Service 
proposal,  one  commenter  specifically 
endorsed  the  provision  that  Publications 
Service  preparation  rules  would  apply  if 
PubUcations  Service  and  Regular 
preparation  rules  are  not  aUgned  and 
Regular  and  Publications  Service 
pubUcations  were  comailed. 

Concerning  the  application  of 
penalties  to  a  comailed  pubUcation,  one 
commenter  observed  that,  because 
publications  unable  to  meet  the  90% 
density  requirement  on  their  own  may 
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be  comailed  with  other  periodicals, 
publishers,  together  with  their  printers 
and/or  fulfillment  houses,  will  need  to 
evaluate  each  pubUcation  individually, 
based  on  firequency,  address  list,  etc.,  to 
determine  whether  comailing  is  a  viable 
option.  Two  commenters  mentioned 
that  comailing  can  be  difficult  to 
achieve  because  publishers  do  not  know 
from  issue  to  issue  which  titles  can  be 
prepared  in  this  manner  because  of 
magazine  makeup.  A  concern  was  also 
raised  that  comaiUng  might  cause  delays 
in  serving  subscription  orders  and  thus 
violate  Federal  Trade  Commission 
requirements. 

100%  Barcoding  of  Machinable  Pieces 

Regarding  the  issue  of  barcoding 
machinable  mailpieces,  one  commenter 
observed  that,  because  a  machinable 
PubUcations  Service  pubUcation  must 
have  a  barcode  unless  it  is  a  flat  that  is 
sorted  to  carrier  route,  and  because 
carrier  route  mail  is  highly  efficient,  it 
would  be  counter-productive  for  mailers 
to  choose  to  prepare  this  mail  as 
barcoded  mail  just  to  achieve  the  85% 
barcoding  level.  In  response,  the  Postal 
Service  wiU  amend  its  proposal  to  allow 
the  flat-size  carrier  route  portion  of 
PubUcations  Service  mail  to  quaUfy 
toward  the  85%  criterion,  whether 
nonbarcoded  or  deUvery  point  or  ZIP+4 
barcoded. 

One  commenter  fully  endorsed  the 
85%  requirement  but  requested  that  the 
wording  be  adjusted  to  say  "85%  of  the 
copies  must  be  [ZIP+4]  or  delivery  point 
barcoded"  to  ensure  that  the  individual 
pieces  in  firm  packages  wiU  be  counted 
toward  the  90%  presortation 
requirement.  Another  commenter 
proposed  that  the  Postal  Service  allow 
copies  in  firm  bundles  of  flats  to  coimt 
toward  the  85%  barcoding  requirement. 
The  objective  of  the  85%  criterion  is  to 
optimize  the  proportion  of  pieces  that 
can  be  given  automated  processing.  To 
the  extent  firm  packages  are  amenable  to 
such  handling,  it  would  not  be  relevant 
to  the  objectives  of  the  85%  criterion  if 
the  component  copies  inside  the  firm 
package  were  barcoded.  Therefore,  the 
85%  criterion  wiU  bo  appUed  to 
consider  the  niunber  of  addressed 
pieces  in  the  maiUng,  not  the  total 
number  of  copies. 

One  other  commenter  suggested  that 
the  85%  minimiun  be  based  on  the 
entire  mailed  volume  of  an  issue  as 
opposed  to  only  the  carrier  route 
portion  of  the  mail.  Still  another 
commenter  asked  whether  the  barcoding 
requirement  appUes  to  nonautomation 
rate  mailings,  "The  Postal  Service  would 
like  to  clarify  that  the  requirement 
pertains  only  to  machinable  mail,  i.e.. 
mail  that  meets  all  the  standards  in 


DMM  C810  and  C820.  Nonmachinable 
and  carrier  route  flat  mail  does  not  have 
to  bear  a  barcode. 

Another  commenter  mentioned  that  it 
will  be  difficult  to  determine 
qualification  with  the  85%  requirement 
because  the  mailing  of  an  entire  issue  of 
many  pubUcations  will  be  spUt  between 
vendors  (e.g.,  printers,  fulfillment 
houses,  publishers).  Providing  and 
consoUdating  docimientation  to  support 
acounulation  of  barcode  counts  for 
these  multiple  maiUngs  could  prove  to 
be  a  hardship.  Clarification  was 
requested  on  how  this  requirement  will 
be  measured,  i.e.,  wiU  the  Postal  Service 
review  a  single  maiUng  or  determine 
quaUfication  based  on  the  entire  mailed 
volume  of  an  issue  or  per  edition? 
CompUance  with  the  85%  criterion  wiU 
be  based  on  the  entire  mailed  voliune  of 
the  issue,  encompassing  all  editions 
from  all  sources.  Publishers  wiU  be 
responsible  for  having  the  supporting 
information  available  if  requested  by  the 
Postal  Service. 

Other  Issues 

Regarding  the  proposal  that  "deposit 
times  (for  PubUcation  Service  mailings] 
must  be  scheduled,"  one  commenter 
asked  whether  actual  appointments  will 
be  required.  The  Postal  Service  has  not 
determined  that  a  formal  appointment 
process  is  necessary  at  this  time. 

Concerning  the  required  use  of  Presort 
Acciuracy  Verification  and  Evaluation 
(PAVE)  software,  one  commenter 
suggested  that  presort  software  be 
required  to  produce  a  quaUfication 
report  for  multiple  jobs  (included  in  the 
maiUng  of  an  issue)  as  part  of  PAVE- 
certified  output.  The  Postal  Service  will 
not  consider  this  suggestion  because  it 
goes  beyond  the  scope  of  this 
rulemaking. 

On  the  proposal  that  computer-based 
postage  pajmient  systems  must  be  used 
as  they  are  developed,  a  commenter 
inquired  whether  this  electronic 
payment  system  wiU  use  Graphic 
Commiuiication  Association's 
PubUsher's  Electronic  Payment  System 
(PEPS)  file  format.  That  determination 
cannot  be  made  at  this  time. 

Regarding  the  PubUcations  Service 
poimd-rate  category,  one  commenter 
mentioned  that  zoning  the  full  weight  of 
a  pubUcation  will  prompt  mailers  to 
open  more  sectional  center  facility 
(SCF)  entry  points,  thus  creating  a 
logistics  problem  by  building  ADC  or 
AADC  pallets/sacks  destined  to  an  SCF 
level.  To  overcome  this,  it  was 
suggested  that  "residual"  pallets  be 
allowed  at  SCF  entries.  Pallet 
preparation  is  being  discussed  in  a 
separate  rulemaking  and  will  be 
resolved  accordingly. 


Concerning  the  requirement  that 
PubUcations  Service  carrier  route  mail 
be  prepared  in  Une-of-travel  sequence, 
one  commenter  suggested  that  examples 
are  needed  showing  what  "Une-of- 
travel"  means  so  that  mailers  can  better 
understand  this  proposal.  The  Postal 
Service's  proposal  regarding 
Publications  Service  carrier  route  rate 
mail  preparation  is  similar  to  that  for 
Standard  Mail  Enhanced  Carrier  Route 
subclass  basic  carri^  route  rate  mail 
Pieces  are  arranged  by  the  mailer  in  the 
approximate  order  that  they  are 
deUvered  by  the  carrier. This  format  is 
essentially  identical  to  walk-sequence  in 
most  cases,  differing  for  instance  in  how 
apartments  and  separately  ZIP+4  coded 
buildings  are  treated. 

A  commenter  also  asked  about  mixed 
classes  and  attachments  or  enclosiues. 
CmrenUy,  second-class  publications 
that  include  attachments  or  enclosures 
not  eUgible  for  mailing  at  second-class 
rates  must  be  paid  as  a  combination  rate 
piece,  i.e.,  second-class  rates  on  the 
periodical  and  the  appUcable  First-  or 
third-class  rates  for  the  attachment(s)  or 
enclosiue(s).  If  a  host  piece  qualifies  for 
an  automation  rate,  a  First-  or  third- 
class  enclosure  or  attachment  is  eUgible 
for  the  comparable  First-  or  third-class 
rate;  the  attachment  or  enclosure  need 
not  meet  the  volume  standards  that 
would  apply  if  mailed  separately.  An 
automation  rate  may  not  be  claimed  for 
an  enclosure  or  attachment,  unless  a 
similar  automation  rate  is  claimed  for 
the  host  piece.  One  conunenter  inquired 
about  how  this  rule  would  apply  to 
enclosures  and  attachments  paid  at 
First-Class  or  Standard  Mail  rates  in 
periodicals  mailed  at  PubUcations 
Service  rates.  The  Postal  Service 
proposes  no  changes  for  rate  eUgibiUty 
in  this  regard.  Publications  Service  rates 
are  considered  to  be  automation  rates; 
therefore,  even  if  a  nonmachinable  piece 
is  enclosed  in  a  Publications  Service 
periodical  (and  claimed  at  either  First- 
Class  or  Standard  Mail  rates),  the 
enclosure  or  attachment  will  be  charged 
the  automation  rate  equivalent  to  the 
host  piece. 

Commenters  also  asked  about 
commingling  packages  on  pallets  and  in 
sacks.  Currently,  packages  of  carrier 
route,  nonbarcoded,  and  barcoded  mail 
may  be  mixed  on  the  same  pallet. 
Packages  must  contain  all  the  same  type 
of  pieces,  i.e.,  all  barcoded  or  carrier 
route  mail.  One  commenter  asked 
whether  mailers  will  be  required  to 
physically  separate  such  packages  under 
classification  reform  implementation, 
whether  regular  rate  and  PubUcations 
Service  periodicals  could  be 
copaUetized  and,  if  so,  would 
separations  be  required.  The  Postal 
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Service  has  generally  decided  to  allow 
commingling  on  pallets  and  in  sacks  to 
other  than  5-digit  destinations;  see  the 
discussion  under  Flats.  Two 
commenters  asked  whether  5-digit 
barcoded  pieces  and  ZJP+4  barcoded 
pieces  will  be  allowed  to  be  sorted 
within  the  same  package.  The  Postal 
Service  would  prefer  to  have  5-digit 
barcoded  and  ZIP-f  4  barcoded  mail 
separately  packaged  because  the  5-digit 
barcoded  mail  reqviires  more  handling. 
However,  the  Postal  Service  is  currently 
studying  this  issue  to  determine  how 
much  mail  is  involved.  If  it  is 
determined  that  only  a  small  amount  of 
mail  is  at  issue,  the  Postal  Service  will 
consider  allowing  mailers  to  package  5- 
digit  barcoded  and  ZIP+4  barcoded  mail 
in  the  same  package. 

Regarding  subclass  identification,  one 
commenter  suggested  that,  if  a  feasible 
method  could  be  fotmd,  the  Postal 
Service  should  require  PubUcations 
Service  mailpieces  to  carry  such 
information.  This  commenter  further 
suggested  that  this  type  of  identification 
may  lead  the  Postal  Service  to  consider 
permitting  PubUcations  Service  mailers 
to  elect  to  mail  supplemental  mailings 
at  Regular  Periodicals  rates  rather  than 
risk  a  penalty  on  the  entire  Publications 
Service  issue.  The  Postal  Service 
appreciates  the  suggestion  regarding 
subclass  identification  but  has  not 
fotmd  such  an  endorsement  to  be  useful 
or  necessary  at  this  time.  The  question 
of  allowing  periodicals  to  mail  at  both 
Publications  Service  and  Regular  rates  is 
beyond  the  scope  of  this  filing. 

Two  Postal  Service  and  industry 
committees  have  been  formed:  one  to 
detail  circulation  audit  procedures  for 
Publications  Service  by  outside  auditors 
and  the  other  to  develop  specific 
application  procedtires  for  obtaining 
authorization  to  mail  at  Publications 
Service  rates.  The  results  of  these 
groups'  work  will  be  considered  in 
futiu«  rulemaking.notices. 

Comments  Regarding  Other  Topics 

Destination  Entry 

Seven  commenters  spoke  to  issues 
concerning  destination  entry  and 
destination  entry  discounts.  (Although 
it  has  been  proposed  that  the  value  of 
these  discounts  be  reduced  as  part  of 
MC95-1,  no  change  in  their  eligibility 
standards  has  been  proposed.) 

One  commenter  noted  that  differences 
exist  in  presort  requirements  for 
different  rate  categories  and  urged  that 
these  do  not  carry  over  into 
inconsistency  in  destination  entry  rules. 

Another  commenter  noted  that 
language  in  the  June  29  notice  implied 
that  destination  entry  would  be  required 


for  the  basic  carrier  route  rate.  This 
language  has  been  reworded  below  to 
make  it  clear  that  destination  entry  is 
not  required  for  any  rate. 

Citing  a  belief  that  trailers  can  hold 
more  bedloaded  mail  than  palletized 
mail,  one  commenter  questioned  the 
cost-efiiectiveness  of  destination  entry  if 
bedloaded  sacks  are  not  allowed.  The 
commenter  stated  that  the  destination 
entry  discount  would  not  cover  the  cost 
of  dropshipping  palletized  loads  in 
some  cases.  Therefore,  to  discourage 
origin  entry  of  this  mail  (at  greater  cost 
to  the  Postal  Service),  the  commenter 
urged  that  different  destination  entry 
rates  be  allowed  for  palletized  and 
bedloaded  shipments.  Another 
commenter  questioned  whether 
lowering  the  value  of  destination  entry 
discounts  made  sense,  given  the  record 
in  Docket  R90-1.  A  third  commenter 
believed  that  the  100%  barcoding 
criterion,  150-piece  tray  minimums,  and 
required  uses  of  1-  and  2-foot  trays 
being  proposed  for  some  rate  categories 
will  drain  mail  away  from  destination 
entry  by  making  it  less  cost-effective  for 
customers.  The  proposed  rule  does  not 
seek  to  disallow  bedloaded  shipments; 
palletization  (including  palletization  of 
trays)  is  being  discussed  in  a  separate 
rulemaking.  The  design  of  discounts 
(including  their  relative  values)  is  being 
reviewed  by  the  PRC  as  jjart  of  MC95- 
1  and  is  beycmd  the  scope  of  this 
rulemaking. 

Another  commenter  offered  support 
for  redefining  the  quantity  of  pieces  that 
represents  a  mailing  for  purposes  of 
destination  entry,  especially  when 
deposits  are  made  at  low-volume 
destinations.  The  Postal  Service  is 
reviewing  this  matter  administratively 
(not  as  part  of  this  rulemaking)  and  will 
announce  its  decision  accordingly. 

Designated  Points  of  Entry 

Foiu  comments  were  received 
concerning  the  proposed  requirement  in 
First-Class  and  Standard  Mail  that  mail 
"must  be  deposited  at  places  and  times 
designated  by  the  Postal  Service."  That 
language  reflects  existing  standards 
based  on  existing  authority  (e.g.,  DMM 
D300.2.0  and  D400.2.0,  based  on  DMCS 
300.050  and  400.051,  respectively).  By 
repeating  similar  provisions  in  the  Jtme 
29  notice,  the  Postal  Service  is  not 
signaling  an  intent  to  propose 
significantly  different  standards  for  mail 
deposit  in  implementing  MC95-1. 

PAVE 

Twenty-two  comments  were  received 
concerning  the  requirement  for  Presort 
Acciuacy  Verification  and  Evaluation 
(PAVE)  or  standardized  documentation. 
Three  commenters  expressed  support 


for  this  proposed  requirement;  one 
thought  that  it  should  be  implemented 
only  after  a  6-month  deferral;  two 
thought  that  it  should  be  imposed  only 
on  Automation  subclass  mail;  six 
thought  that  it  should  be  eliminated; 
and  10  others  stated  a  need  to  know 
what  was  meant  by  "standardized 
documentation"  before  they  could 
submit  adequate  comments. 

One  commenter  indicated  that  the 
Postal  Service  should  provide  only 
broad  guidelines  concerning 
documentation  format.  Another 
commenter  thought  that  tray  labels 
should  be  required  to  be  niunbered  and 
supported  by  an  accompanying 
manifest.  A  third  commenter  requested 
clarification  as  to  whether  the  proposed 
requirement  would  apply  to  small  hand- 
sorted  mailings  that  currently  are 
weight-verified  and  do  not  require 
docimientation.  The  Postal  Service 
durently  is  not  proposing  significant 
new  informational  content  in  mailing 
documentation  nor  is  it  proposing 
documentation  requirements  for 
mailings  that  can  be  weight-verified 
(e.g.,  mailings  of  identical-weight  pieces 
eacb  bearing  the  full  correct  postage). 

Of  those  who  objected  to  the  proposed 
requirement,  four  felt  mandating  use  of 
PAVE-certified  software  would  be  an 
obstacle  for  small  mailers.  Another 
argued  that  the  PAVE  proposal  should 
be  dropped  because  it  did  not  eliminate 
the  need  to  verify  mailings.  A  third 
commenter  beUeved  that  PAVE  would 
duplicate  what  CASS  and  move-updates 
wotUd  provide.  The  Postal  Service's 
proposal  is  predicated  on  the  belief  that 
using  consistent  forms  of  mailing 
dociunentation  will  ease  burdens  on 
mailers  and  facifitate  (without  seeking 
to  eliminate)  postal  verification  and 
acceptance  processes.  As  mail 
preparation  becomes  more  automated 
and  mailings  become  more  complex,  the 
need  for  dociunentation  is  expected  to 
remain  and  the  need  to  make  its 
production  simple  will  increase.  At  this 
point  in  the  rulemaking,  the  Postal 
Service's  proposal  for  PAVE  remains 
focused  on  its  ability  to  generate 
standardized  dociunentation,  while 
affording  customers  the  choice  of 
generating  that  documentation 
otherwise  if  possible. 

Machinable  Parcels 

Seven  comments  were  received 
concerning  Standard  Regular 
machinable  parcel  preparation 
requirements.  Five  commenters 
indicated  that  machinable  parcels 
should  have  the  option  of  being 
palletized  in  addition  to  being  sacked. 
Five  commenters  requested  that  rates  for 
machinable  parcels  be  extended  to 
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preparation  in  "gaylords"  or  other 
containers.  Generedly,  machinable 
parcel  preparation  is  not  being  affected 
by  this  rulemaking;  palletization  (and 
the  use  of  equivalent  containers)  is 
being  discussed  in  a  separate 
rulemaking.  The  current  provisions  for 
palletizing  third-class  machinable 
parcels  will  be  appUed  to  Standard 
Regular  machinable  parcels  at  the  time 
when  classification  reform  is 
implemented.  Exceptions  to  substitute 
one  container  type  for  another  are 
administrative  matters  not  germane  to 
this  rulemaking. 
Stuilay  F.  Mkrm, 
Chief  Counsel,  Legislative. 

I.  First-Ciass  MaU 

A.  General 

•  Any  matter  eligible  for  mailing 
(6000)  may,  at  the  mailer's  option,  be 
mailed  as  First-Class  Mail  (210). 

•  First-Class  Mail  may  not  exceed  70 
pounds  or  108  inches  in  length  and 
girth  combined  (231). 

•  Certain  matter  must  be  sent  as  First- 
Qass  Mail  (210). 

,•  Postage  for  First-Class  Mail  must  be 
paid  in  accordance  with  240  (240). 

•  First-Class  Mail  must  be  deposited 
at  places  and  times  designated  by  the 
Postal  Service  (251). 

B.  Retail  Subclass  (221) 

1.  General 

•  Each  piece  must  weigh  11  ounces  or 
less  (221.1). 

2.  Single-Piece  Rate  Category 

•  All  mailable  matter  may  be  mailed 
at  the  single-piece  rates  (210.  221.2). 

3.  Presort  Rate  Category 

•  Must  be  prepared  in  a  mailing  of  at 
least  500  pieces  (221.3a). 

•  Must  oe  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (221.3b). 

— Letters  not  prepared  under  the 
ungraded  option,  and  all  flats  and 
parcels,  must  be  packaged  if  there  are 
10  or  more  pieces  to  a  5-digit  area,  to 
a  3-digit  area,  or  to  an  ADC;  all 
remaining  mail  must  be  in  mixed- 
ADC  packages.  Packages  must  be 
placed  in  5-digit,  3-digit,  ADC,  and 
mixed-ADC  trays  (letters  and  flats)  or 
sacks  (parcels).  All  possible  finer 
presort  packages  must  be  prepared 
before  packages  to  the  next  level  are 
prepared. 

— Optional  preparation  for  upgradable 
letters  is  full  trays  (minimum  150 
pieces)  to  5-digit  (optional),  3-digit, 
AADC,  and  mixed- AADC  (no 
minimum)  destinations.  All  possible 

.    finer  presort  packages  must  be 


prepared  where  required  before 
paduges  to  the  next  level  are 
prepared.  Pieces  in  AADC  trays  must 
be  grouped  by  3-digit  ZIP  Code; 
overflow  trays  are  not  permitted. 
Pieces  within  mixed- AADC  trays 
must  be  grouped  by  AADC  and, 
within  each,  by  3-digit  ZIP  Code. 

— Letter  mail  must  be  prepared  in  letter 
trays.  Both  1-  and  2-foot  trays  must  be 
used  within  a  single  mailing,  as 
appropriate,  to  generate  the  fewest 
trays  and  to  ensure  optimum  tray 
utilization.  Trays  must  be  sleeved  by 
the  mailer. 

— Flats  must  be  prepared  in  flat  trays.  A 
full  tray  is  defined  as  one  that 
contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 

— Parcels  must  be  prepared  in  sacks. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided.  Unresolved  issues 
include  whether  PAVE  will  be 
mandatory  for  those  categories  where 
it  is  available,  whether  standardized 
documentation  may  be  used  instead, 
and  what  time  period  will  be  allowed 
for  compliance  when  PAVE  does 
become  available. 

— Mailing  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— Presort  rates  applies  to  all  pieces  in 
the  mailing. 
•  Must  meet  the  machinability, 

addressing,  and  other  preparation 

requirements  prescribed  by  the  Postal 

Service  (221.3c).- 

— Upgraded  letters  must  be  letter-size 
and  meet  both  the  current  physical 
preparation  requirements  in  DMM 
C810  for  automation  compatibility 
and  the  current  requirements  in  DMM 
C830  for  an  OCR  clear  zone  and  a 
barcode  clear  zone,  for  reflectance, 
and  for  paper  that  will  accept  water- 
based  ink.  The  detailed  type  font 
requirements  in  DMM  C830.2  are  not 
required;  however,  the  pieces  must 
have  a  machine-printed  address  in  a 
nonscript  font.  A  ZIP+4  code  is  not 
required  to  be  considered  an 
upgradable  mailpiece. 

— Customer  moves  must  be  updated  at 
least  every  6  months  (permissible 
methods  are  expected  to  include 
National  Change  of  Address  (NCOA) 
verification.  Address  Correction 
Service,  and  Address  Change  Service). 
The  vendor  community  has 
developed  several  other  ideas  that 


could  be  used  to  meet  this 
requirement.  The  Postal  Service 
anticipates  that  fmmal  proposals  will 
be  offered  soon  for  evaluation. 

— ^A  certified  process  must  be  used  at    * 
least  once  a  year  to  ensure  the 
accuracy  of  5-digit  ZIP  Codes. 

— ^A  recommended  checklist  of  possible 
ZIP  Code  verificatioii  options  for 
address  fists  that  are  not 
computerized  could  be  signed  as  a 
part  of  the  verification  process.  Items 
to  appear  on  the  checklist  might 
include  manual  verification  using  the 
most  recent  ZIP  Code  directory,  a 
survey  of  the  addressees  currently  in 
the  address  Ust  to  inquire  about 
changes  to  ZIP  Code  information, 
participation  in  the  current  manual 
list  correction  service,  turning  the  list 
over  to  someone  else  to  verify,  and 
use  of  approved  software. 

— Uniform  address  element  placement 
must  be  used.  Uniform  address 
element  placement  does  not  refer  to 
guidelines  in  USPS  Publication  28. 
Postal  Addressing  Standards.  Rather, 
imiform  address  element  placement 
means  that  the  city  name,  state  name, 
and  ZIP  Code  or  ZIP+4  are  each 
elements  of  an  address  and  must 
appear  as  the  bottom  line  in  the 
address  block,  in  that  order.  The 
deUvery  address  line  must  appear  on 
the  line  immediately  above  the  dty, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE.  RD), 
postdirectional  (e.g.,  W,  S,  NE).  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT,  STE,  RM,  UNIT) 
and  number.  For  rural  route  or 
highway  contract  routes  with  box 
numbers  in  the  address,  the  delivery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  delivery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above. 
This  overflow  information  may  not  be 
placed  on  the  line  below  the  deUvery 
address  line.  Uniform  address 
element  placement  also  means  that 
the  delivery  address  line  elements 
should  appear  in  the  correct  order. 
These  conditions  also  apply  to  use  of 
uniform  address  element  placement. 

— "Prestigious"  city  names  and  may  be 
used  if  associated  with  the  correct  ZIP 
Code. 

— ^A  state  name  may  be  fully  spelled  out 
or  abbreviated  according  to  the 
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abbreviations  in  the  USPS  Qty  State 

File. 
— ^A  dty  name  must  be  spelled  correctly 

enough  not  to  create  a  dupUcate 

within  the  state. 
— Missing  elements  (e.g.,  directional  or. 

suffix)  are  not  required  if  their 

omission  does  not  create  an 

ambiguous  match. 
— Street  names  must  be  spelled 

correctly  enough  not  to  create  an 

ambiguous  match. 
— Abbreviations  of  words  in  street 

names  may  be  used.  (For 

recommended  abbreviations,  see 

USPS  Publication  28,  Postal 

Addressing  Standards.) 

4.  Retail  Discounts  and  Surcharges 

a.  Postal  Card  and  Postcard  Discount 

•  Matter  must  be  a  postal  card  or 
postcard  (221.4)  (232). 

•  Postal  card  or  postcard  must  be  of 
imiform  thickness  and  must  not  exceed 
any  of  these  dimensions:  6  inches  long; 
4.250  inches  wide;  0.016  inch  thick 
(232.1). 

b.  Nonstandard-Size  Surcharge  (221.5) 

•  If  the  mailpiece  weighs  1  ounce  or 
less  and  its  aspect  ratio  (length  of  the 
mailpiece  divided  by  its  height)  is  less 
than  1.3  or  more  ihua  2.5;  or  if  the 
mailpiece  exceeds  any  of  these 
dimensions:  11.500  inches  long;  6.125 
inches  wide;  or  0.250  inch  thid:  (233). 

c.  Additional  Presort  Discount 

•  Applies  to  each  piece  weighing 
more  than  2  ounces  (221.6). 

C.  Automation  Subclass  (222) 

1.  General 

•  Must  be  prepared  in  a  mailing  of  at 
least  500  pieces  (222.01). 

•  Each  piece  must  weigh  11  ounces  or 
less  (222.1). 

•  Must  be  presorted,  marked,  and 
presented  as  specified  by  the  Postal 
Service  (222.1). 

— ^All  mailings  must  be  presorted  and 
presented  in  trays  as  described  under 
the  appropriate  rate  categories. 

— Sleeving,  strapping,  and  ACT-tagging 
are  required  for  all  letter  trays  and  flat 
trays. 

— Presort  Accm^cy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
provided. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— ^For  flats,  a  full  tray  is  defined  as  one 
that  contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 


tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 

•  Must  bear  a  barcode  representing  no 
more  than  11  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (222.1). 

— For  letters,  the  mailing  must  be  100% 
delivery  point  barcoded.  Production 
of  100%  delivery  point  barcode 
(DPBC)  mailstream  requires  resolving 
such  issues  as  preprinted  envelopes 
with  less  than  a  DPBC  and  the  coding 
of  destinations  assigned  a  imique  5- 
digit  ZIP  Code  or  ZIP+4.  A  pure  DPBC 
mailstream  is  needed  to  eliminate 
costly  backflow  of  uncoded  or  non- 
DPBC  pieces. 

— ^For  flats,  the  mailing  must  be  100% 
ZIP+4  or  delivery  point  barcoded.  For 
flats,  the  delivery  point  barcode  will 
be  optional;  the  Zff'+4  barcode, 
required.  100%  barcoding  for  flats 
requires  that  each  piece  in  a  mailing 
(or  segment  or  other  subunit  of  a  job) 
bear  a  ZIP+4  or  DPBC. 

•  Must  meet  the  machinabiUty, 
addressing,  barcoding,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service  (222.1). 

— ^The  current  machinabiUty 
requirements  in  DMM  C810  must  be 
met  for  letters,  and  those  in  DMM 
C820  must  be  met  for  flats.  The  Postal 
Service  may  consider  amending  its 
standards  for  physical  automation 
compatibility  for  flats  when 
appropriate,  based  on  changes  in 
sortation  equipment. 

— Coding  Accuracy  Support  System 
(CASS)-certified  software  must  be 
used  within  6  months  of  the  mailing 
date  or  Multiline  Acciuacy  Support 
System  (MASS)-certified  equipment 
must  be  used  to  apply  the  barcode. 
This  simply  changes  the  current 
requirement  for  use  of  such  software 
from  within  1  year  of  mailing  to 
within  6  months  of  mailing. 

— Certified  software  used  must  match 
addresses  to  ciurent  CRIS  file  within 
90  days  of  mailing  date  for  letter-size 
carrier  route  rate  mail.  The  "within  90 
days  of  mailing"  standard  may  reqiiire 
some  mailers  to  update  the  carrier 
route  codes  in  their  address  lists  more 
frequently  than  every  90  days.  This 
condition  is  influenced  by  the 
mailers'  production  schedule  and 
when,  during  that  cycle,  they  would 
normally  update  carrier  route  codes. 

— Customer  moves  must  be  updated  at 
least  every  6  months  (permissible 
methods  are  expected  to  include 
National  Change  of  Address  (NCOA) 
verification.  Address  Correction 
Service,  and  Address  Change  Service). 
The  vendor  community  has 


developed  several  other  ideas  that 
could  meet  this  requirement.  The 
Postal  Service  anticipates  that  formal 
proposals  will  be  ofi^ered  soon  for 
evaluation.  , 

—Barcoded  tray  or  sack  labels  (as 
specified  in  DMM  M032)  must  t>e 
used.  The  Postal  Service  plans  to 
make  this  requirement  effective  at  the 
time  when  classification  reform  is 
implemented. 

— Barcoding  must  meet  the  current 
requirements  in  DMM  C840. 

— Courtesy  or  business  reply  envelope 
or  card  included  in  an  Automation 
subclass  mailing  must  be  automation- 
compatible  and  bear  a  facing 
identification  mark  and  a  correct 
barcode  for  the  return  address.  The 
barcode  may  appear  on  an  insert  that 
appears  throu^  a  window.  This  will 
be  phased  in,  in  the  future. 

2.  Basic  Rate  Category  (Letters)  (222.2) 

•  Must  be  letter-size  mail  (222.2). 

— Must  be  presorted  first  to  all  possible 
full  and  uverflow  AADC  trays,  then  to 
mixed- AADC  in  trays.  For  purposes  of 
presort  verification,  pieces  in  AADC 
trays  must  be  grouped  by  3-digit  ZIP 
Code  or  3-digit  scheme;  pieces  in 
mixed-AADC  trays  must  be  grouped 
by  AADC  and,  within  each,  by  3-digit 
ZIP  Code  or  3-digit  scheme. 

3.  Three-Digit  Rate  Category  (Letters) 
(222.3) 

•  Must  be  letter-size  mail  (222.3). 

•  Must  be  presorted  to  single  or 
multiple  3-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(222.3). 

— ^The  Postal  Service  will  allow  3-digit 
scheme  sortation  (i.e.,  combined 
preparation  of  two  or  more  3-digit  ZIP 
Code  areas  processed  together  in 
Postal  Service  schemes).  A 
preliminary  3-digit  scheme  list 
appears  at  the  end  of  this  dociunent. 

*  This  list  is  subject  to  further  revision 
but  is  provided  as  a  guide  to  assist 
mailers  in  assessing  the  impact  of  this 
maimer  of  preparation  on  their 
mailings.  TTie  Postal  Service  proposes 
tp  make  sortation  to  the  3-digit 
scheme  list  mandatory  to  parallel 
internal  postal  processing  schemes. 
Such  sortation  could  also  result  in 
greater  discount  qualification  for 
mailers  because  the  150-piece 
minimum  for  the  3-digit  Automation 
rate  would  apply  to  the  combination 
of  3-digit  ZIP  Codes  shown  on  the 
scheme  list  rather  than  to  each  3-digit 
ZIP  Code. 

— Preparation  of  full  trays  (minimum 
150  pieces)  is  required  to  3-digit  ZIP 
Code  or,  where  applicable,  3-ddgit 
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scheme  destinations.  Overflow  trays 
are  permitted  when  a  full  tray  for  the 
same  destination  is  already  prepared. 

4.  Five-Digit  Rate  Category  (Letters) 
(222.4) 

•  Must  be  letter-size  mail  (222.4). 

•  Must  be  presorted  to  single  or 
multiple  5-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(222.4). 

— Minimum  of  150  pieces  is  required 

per  5-digit  destination. 
— ^Jverflow  trays  are  permitted  when  a 

full  tray  for  the  same  destination  is 

already  prepared. 
—A  5-digit  scneme  sort  might  be' 

developed  at  a  later  date. 
—A  5-digit  make-up  is  optional. 

5.  Carrier  Route  Rate  Category  (Letters) 
(222.5) 

•  Must  be  letter-size  mail  (222.5). 

•  Must  be  presorted  to  carrier  routes 
prescribed  by  the  Postal  Service  (222.5). 
-Preparation  of  carrier  route  rate  mail 

is  optional. 

—At  least  10  pieces  are  required  per 
route  within  5-digit  ZIP  Code  areas 
that  are  manually  sorted  to  walk 
sequence  by  letter  carrier  or  are 
processed  on  CSBCS  eqtiipment  to 
delivery  point  sequence. 

— ^A  system  is  being  developed  to  allow 
mailers  access  to  the  list  of  ZIP  Codes 
for  which  carrier  route  presort  will  be 
allowed;  monthly  updates  are 
proposed. 


— The  Postal  Service  will  examine  the 
mmiber  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  carrier  route  rates 
when  pieces  are  prepared  for  all  stops 
on  sudi  routes. 

— Preparation  in  carrier  route  and  5- 
digit  carrier  routes  trays  is  required. 

— Carrier  route  mail  must  be  prepared  in 
line-of-travel  sequence.  This  is  not 
exact  walk-sequence  arrangement  of 
the  mailpieces.  For  line-of-travel 
sequence,  the  mailpieces  are  first 
sorted  into  the  sequence  in  which  the 
ZIP+4  codes  are  delivered  by  the 
carrier.  They  are  further  sorted  into 
ascending  or  descending  numerical 
sequence  within  the  number  range 
associated  with  the  ZIP+4  code. 

6.  Basic  Flats  Rate  Category  (222.6) 
•  Must  be  flat-size  mail  (222.6). 

— ^Mail  must  be  presorted  to  ADC  and 
mixed- ADC  destinations. 

— ^At  least  10  pieces  per  ADC 
destination  must  be  prepared  in 
packages;  all  remaining  pieces  must 
be  placed  in  mixed-ADC  packages. 

— Flats  trays  must  be  used.  For  flats,  a 
full  tray  is  defined  as  one  that 
contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 


7.  /3^-Digit  Flats  Rate  Category  (222.7) 

•  Must  be  flat-size  mail  (222.7). 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service  (222.7). 

— ^At  least  10  pieces  per  destination 
must  be  prepared  in  packages,  first  to 
all  possible  5-digit  destinations,  then 
to  all  possible  3-digit  destinations.  A 
3-digit  "scheme  sort"  will  not  be 
offered  for  flats  at  this  time. 

— Flats  trays  must  be  used.  For  flats,  a 
full  tray  is  defined  as  one  that 
contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  'with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 

8.  Automation  Discounts 

a.  Postal  Card  and  Postcard  EKscoimt 

•  Must  be  a  postal  card  or  postf:ard 
(222.8). 

•  Must  be  of  uniform  thickness  and 
must  not  exceed  any  of  these 
dimensions:  6  inches  long;  4.250  inches 
wide;  0.016  inch  thick  (232). 

b.  Additional  Presort  Discount 

•  AppUes  to  each  piece  weighing 
more  than  2  ounces  (222.9). 


1-1.— First-Class  Mail  Automation  Subclass— Letters  and  Cards 


Sort  level 

Optional/re- 
quired 

Rate  qualification  mini- 
mum 

Tray  level 

Rate'  let- 
ter 
(cents) 

Rate  card 
(cents) 

c 
c 

5 

3 

A 
h 

arrier  Route  ^ 

OptKxial 

Optional 

Optional 

Required 

Required 

Required 

10  pieces  per  route 

10  pieces  per  route 

150  pieces 

150  pieces „ 

N/A  

N/A 

Carrier  Route  (full,  no  overflow)  

5-Digit  Carrier  Routes  (no  minimum) 

5-Digrt  (full,  overflow  aikwed) 

3-Digit/Scheme    (fuM,    overflow   al- 

kMved). 
AADC     (full,     overflow     allowed. 

grouped  by  3-digit/scheme). 
Mixed  AADC  (no  minimum,  grouped 

t}y  AADC  and,  wittiin  each,  by  3- 

digit/scheme). 

23.2 
23.2 
23.5 
25.0 

27.0 

27.0 

ia7 

13.7 
14.0 
15.5 

17.5 

17.5 

Arrier  Routed , 

-Digit 

-Digit/Scheme  

ADC 

ixed  AADC „„ 

*  First-ounce  rate.  Each  additional  ounce  is  23  cents.  An  additional  presort  discount  of  4.6  cents  applies  to  each  piece  weighing  more  than  2 
ounces. 
2  Carrier  roq^  sortation  and  rates  limited  to  nonautomated  and  CSBCS-sorted  ZIP  Codes. 


1-2.— First-Class  Mail  Automation  Subclass— Flats 


Sort  level 


5-Digit 

3-Digit 

ADC 

Mixed  ADC 


Optional/re- 
quired 


Required 
Required 
Required 
Required 


Package/rate 
qualification  min- 


imum ^ 


10  pieces  

10  pieces  

10  pieces  

No  minimum 


'  Rate  based  on  package  without  regard  to  the  tray  in  which  it  is  placed. 


Tray  level 


5-Digit  (fuH,  no  overflow)  . 
3-Digit  (full,  no  overflow)  . 
ADC  (full,  no  overftow)  .... 
Mixed  ADC  (no  mininHjm) 


Rate^ 
(cents) 


27.0 
27.0 
29.0 
29.0 
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2Rrst-ounoe  rale.  An  additional  5-oar<  surcharge  for  nomtendaid-size  maii 
the  starxlard  letter  dNnertsions.  Each  addHional  ounce  is  23  cents.  An 
more  than  2  ounces. 


to  each  piece  weighing  1  ounce  or  less  that  taMs  outside 
presort  discount  of  4.6  cants  applies  to  each  piece  weighing 


1-3.— First-Class  Mail  Retail  Subclass— Presort  Letters  and  Cards 


Sort  level 

Optional/re- 
quired 

Padtage  mini- 
mum 

Tray  level 

Rate 'let- 
ter 
(cents) 

Rate  card 
(cents) 

5-Digit „ 

ADC _. 

MIxmJ  ADC  

Required 

Required 

Required 

Required  

10  pieces 

10  pieces 

10  pieces 

No  minimum  

5-Digit  (full,  no  overflow)  

3-Digit  (full,  no  overflow)  

ADC  (fun,  no  overflow)  

Mixed  Abe  (no  minimum) 

30.0 

30.0 
30.0 
30.0 

19.0 
19.0 
19.0 
190 

'  First-ounce  rale.  Each  addWonal  ounce  is  23  cents.  An  additional  presort  discount  of  4.6  cents  applies  to  each  piece  weighing  more  tttan  2 
ounces. 

Optiokjal  Preparatkdn  for  Upgradable  Letters  and  Cards 


Sort  level 


OpHonal/re- 
quired 


Package  mini- 
mum 


Tray  level 


Rate'  let- 
tor 
(cents) 


Rate  card 
(cents) 


3-Oigit 

AADC  

Mixed  AAOC 


Optional 

Required 

Required 

Required 


N/A 
N/A 
N/A 

N/A 


&-Digit  (fun,  no  overflow)  „ 

3-Digit  (full,  no  overflow)  _... 

AADC  (ful,  grouped  l>y  3-dlgit  ZIP 

Code;  no  overflow). 
Mixed  AADC  (no  minimum,  grouped  t>y 

AADC  and,  wittiin  each,  by  3-digit 

ZIP  Code). 


30.0 
30.0 
30.0 

30.0 


19.0 
19.0 
19.0 

19.0 


'  First-ounce  rate.  Each  additional  ounce  is  23  cents.  An  additional  presort  discount  of  4.6  cents  applies  to  each  piece  weighing  more  than  2 
ounces. 
Single-Piece  Rates:  No  presort  or  minimum. 

M.— First-Class  Mail  Retail  Subclass— Presort  Flats  and  Parcels  Under  1 1  Ounces 

Presort  Rate 


Sort  level 

Optional/re- 
quired 

Package  mini- 
mum 

Tray  level  (sack  level  for  parcels) 

Rate' 
(cents) 

5-Digit 

3-Digit „ 

ADC „ „ 

Required 

Required 

Required  

Required  

10  pieces  

10  pieces  

10  pieces  

No  minimum  

5-Digit  (full,  no  overflow)  

3-Digit  (fuM.  no  overflow)  

ADC  (full,  overflow  allowed) 

30.0 
30.0 
30.0 

Mixed  ADC  ._    

Mixed  ADC  (no  minimum,  grouped  t>y  3-digK 
ZIP  Code). 

30.0 

'  First-ourwe  rate.  An  additk)nal  5-cent  surcharge  for  nonstandard-size  mall 
the  standard  letter  dimensior«.  Each  additional  ounce  is  23  cents.  An 
more  than  2  ounces. 

Single-Piece  Rates:  No  presort  or  minimum. 


)lies  to  each  piece  weighirig  1  ounce  or  less  that  falls  outside 
presort  discount  of  4.6  cents  applies  to  each  piece  weighing 


n.  Standard  Mail 

A.  General 

•  Any  matter  eligible  for  mailing 
(6000)  may,  at  the  mailer's  option,  be 
mailed  as  Standard  Mail  except  certain 
matter  required  to  be  sent  First-Class 
Mail  or  Periodicals  class  (311). 

•  May  include  printed  matter  not 
having  the  character  of  actual  or 
personal  correspondence  (312). 

•  May  have  certain  written  additions 
(313). 

•  May  not  exceed  70  pounds  (332). 

•  Postage  must  be  paid  in  accordance 
with  340  (340). 

•  Must  be  deposited  at  places  and 
times  designated  by  the  Postal  Service 
(351). 


B.  Regular  Subclass 
1.  General 

•  Each  piece  must  weigh  less  than  16 
oimces  (321.31). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  pounds 
of  addressed  pieces  (321.31a). 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (321.31b). 

— ^Letters  not  prepared  under  the 
upgradable  option,  and  all  flats  and 
irregular  parcels,  must  be  packaged  if 
there  are  10  or  more  pieces  to  a  5-digit 
area,  to  a  3-digit  area,  or  to  an  ADC, 
in  that  order,  all  remaining  mail  must 
be  in  mixed-ADC  packages.  Packages 
must  be  placed  in  5-digit,  3-digit, 
ADC,  and  mixed-ADC  trays  (letters)  or 
sacks  (flats  and  irregular  parcels).  All 


possible  finer  presort  packages  must 
be  prepared  before  packages  to  the 
next  level  are  prepared.  Current 
exceptions  to  packaging  of  irregular 
parcels  in  DMM  M306.2a  and 
M306.2b  apply. 

— Optional  preparation  for  upgradable 
letters  is  full  trays  (minimum  150 
pieces)  to  5-digit  (optional).  3-digit, 
AADC,  and  mixed-AADC  (no 
minimiun]  destinations.  AU  possible 
finer  presort  packages  must  be 
prepared  where  required  before 
packages  to  the  next  level  are 
prepared.  Pieces  in  AADC  trays  must 
be  grouped  by  3-digit  ZIP  Clode; 
overflow  trays  are  not  permitted. 
Pieces  within  mixed-AADC  trays 
must  be  grouped  by  AADC  and, 
within  each,  by  3-digit  ZIP  Code. 
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— Letter  mail  must  be  prepared  in  letter 
trays.  Both  1-  and  2-foot  trays  must  be 
used  within  a  single  mailing,  as 
appropriate,  to  generate  the  fewest 
tzays  and  to  ensure  optimum  tray 
utilization.  Trays  must  be  sleeved  by 
^mailer. 

— Flats  and  parcels  must  be  prepared  in 
sadu  (unless  palletized). 

— Machinable  parcels  must  be  sadced  to 
5-digit  destinations  (optional  if  ^/i 
rates  are  not  claimed)  and  destination 
BMCs  when  there  are  10  or  more 
poimds  of  mail  for  a  sack  destination, 
with  remaining  parcels  sacked,  to  the 
origin  BMC.  This  does  not  represent 
a  change  in  the  ciirrent  preparation 
standards  for  machinable  third-class 
parcels. 

— Palletization  of  flats  and  machinable 
parcels  is  permitted  and  preferred. 

•pCommingled  pacdiages  of  carrier  route, 
5-digit  barcoded.  and  ZIP-t-4/delivery 
point  barcoded  flats  will  be  permitted 
to  all  sack/pallet  destinations  except 
to  5-digit  destinations.  Physical 
separation  of  packages  at  different 
presort  or  rate  levels  is  not  required 
within  a  pallet  or  sack.  The  Postal 
Service  will  develop  optional 
endorsements  to  provide  the 
necessary  identification  of  rate 
categories.  Commingled  packages  may 
be  reported  together  on  mailing 
statements  and  supporting 
documentation. 

— "Fletters"  (larger  letter-size  pieces 
that  are  barcoded  and  claimed  at  the 
Barcoded  rates  for  flats  or  at  the 
Enhanced  (Darner  Route  rates)  may  be 
prepared  in  packages  on  pallets.  To 
qualify  for  palletization,  die  "fletter" 
must  be  prepared  to  qualify  for  a  flats- 
based  rate  (e.g.,  Barcoded  rates  for 
flats  or  Enhanced  Clarrier  Route  rates). 
The  same  mailpiece  must  be  prepared 
uniformly  as  a  letter  or  flat  for  the 
same  job. 

— Presort  Accuracy  Vertification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided.  Unresolved  issues 
include  whether  PAVE  will  be 
mandatory  for  those  categories  where 
it  is  available,  whether  standardized 
doctunentation  may  be  used  instead, 
and  what  time  period  will  be  allowed 
for  compliance  when  PAVE  does 
become  available. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 
•  Must  meet  machinability, 

addressing,  and  other  preparation 

requirements  prescribed  by  the  Postal 

Service  (321.31c). 

—Upgradable  letters  must  be  letter-size 
and  meet  both  the  ciuient  physical 


preparation  requirements  in  DMM 
C810  for  automation  compatibility 
and  the  current  requirements  in  E^IM 
C830  for  an  CXSl  dear  zone  and  a 
barcode  clear  zone,  for  reflectance, 
and  far  paper  that  will  accept  watw- 
based  ink.  The  detailed  type  front 
requirements  in  DMM.  C830.2  are  not 
required;  however,  the  pieces  must 
have  a  machine-printed  address  in  a 
nonscript  font.  A  ZIP-hI  code  is  not 
required  to  be  considered  an 
vmgradable  mailpiece. 

— ^A  certified  process  must  be  used  to 
ensure  the  accuracy  of  5-digit  ZIP 
Codes  at  least  once  a  year. 

— ^A  recommended  checklist  of  possible 
ZIP  (Dode  verification  options  for 
address  lists  that  are  not 
computerized  could  be  a  signed  as  a 
part  of  the  verification  process.  Items 
to  appear  on  the  checklist  might 
include  manual  verification  using  the 
most  recent  ZIP  Ck)de  directory,  a 
survey  of  the  addressees  currentfy  in 
the  address  list  to  inquire  about 
changes  to  ZIP  Code  information, 
partidpation  in  the  current  manual 
list  correction  service,  and  turning  die 
list  over  to  someone  else  to  verify  use 
of  approved  software. 

— Uniform  address  element  placement 
must  be  used.  Uniform  address 
element  placement  does  not  refer  to 
guidelines  in  USPS  Publication, 
Postal  Addressing  Standards.  Rather, 
uniform  address  element  placement 
means  that  the  dty  name,  state  name, 
and  ZIP  Code  or  ZlP-t^  are  each 
elements  of  an  address  and  must 
appear  as  the  bottom  line  in  the 
address  block,  in  that  order.  The 
deUvwy  address  line  must  appear  on 
the  line  immediately  above  the  dty, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE,  RD), 
postdirectional  (e.g..  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g,  APT,  STE,  RM,  UNIT) 
and  number.  For  rural  route  or 
highway  contract  routes  with  box 
numbere  in  the  address,  the  delivery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  delivery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above. 
This  overflow  information  may  not  be 
placed  on  the  line  below  the  delivery 
address  line.  Uniform  address 
element  placement  also  means  that 


the  delivery  address  line  elements 

should  appear  in  the  correct  order. 

These  conditions  also  apply  to  use  of 

uniform  address  element  placement: 
— "Prestigious"  dty  names  may  be  uaed 

if  assodated  with  the  correct  ZIP 

Code. 
— A  state  name  may  be  fully  ^lelled  out 

or  abbreviated  according  to  the 

abbreviations  in  the  US*S  City  State 

File. 
—A  dty  name  mufst  be  ^dled  correctly 

enough  n<rt  to  create  a  duplicate 

within  the  state. 
— Missing  elements  (e^.,  directional  or 

suffix)  are  not  required  If  their 

omission  does  not  create  an 

ambiguous  matck. 
— Street  names  must  be  apdied 

correctly  enough  not  to  create  an 

ambiguous  matrh 

-7-Abbreviatiao8  of  words  in  street 
names  may  he  used.  (For 
recommended  abbreviations,  see 
USPS  Publication  28.  Postal 
Addressiag  Standards.) 

2.  Basic  Rate  Category  (321.22) 

•  Must  be  presorted  to  ADC  or  mixed- 
ADC  trays  (letters)  or  sacks  (flats  and 
irregular  parcels),  except  that,  under  the 
optioaai  sortatlon  for  upgradable  letters, 
letters  must  be  presorted  to  AADC  and 
mixed-AADC  trays.  No  change  in  the 
current  preparation  or  eUgibiUty 
standards  for  machinable  parcels. 

3.  3/^-Digit  Rote  Category  (321.23) 

•  Must  be  presorted  to  single  or 
midtiple  3-  and  5-digit  ZIP  ciode 
destinations,  as  prescribed  by  the  Postal 
Service  (321.23). 

— ^Must  be  presorted  to  5-digit  and  3- 
digit  trays  (letters)  or  sacks  (flats  and 
irregular  parcels)  and  to  5-digit  and 
destination  BMC  sacks  (machinable 
parcels).  No  change  in  the  current 
preparation  or  eUgibility  standards  for 
machinable  parcels. 

— For  palletized  mail,  flats  must  be  in  a 
5-digit  or  3-digit  package  correctly 
sorted  to  the  appropriate  pallet 
destination.  No  change  in  the  current 
preparation  or  eligibUity  standards  for 
machinable  parcels. 

4.  Destination  Entry  Discounts  (321.24) 

•  Applies  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
entered  at  the  destinating  BMC  or  SCF 
(321.24). 

C.  Automation  Subclass  (321.3) 

1.  General 

•  Each  piece  must  weigh  less  than  16 
ounces  (321.3). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  poimds 
of  addressed  pieces  (321.3a). 
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•  Must  be  presorted,  mariced,  and 
presented  as  prescribed  by  the  Postal 
Service  (321.3b). 

— Presort  must  conform  to  that  specified 
under  rate  categories. 

— Sleeving  and  strapping  is  required  for 
all  letter  trays. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  docvunentation 
must  be  provided. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— Separately  prepared  packages  of 
ZIP+4/deliveTy  point  barcoded,  5- 
digit/nonbarcoded,  and  carrier  route 
presort  flats  may  be  sacked  or 
palletized  together  and  reported 
together  on  mailing  statements  and 
supporting  documentation. 
Commingling  will  be  permitted  to  all 
sack/pallet  destinations  except  to  5- 
digit  destinations.  Physical  separation 
of  packages  at  different  presort  or  rate 
levels  is  not  required  within  a  pallet 
or  sack.  The  Postal  Service  will 
develop  optional  endorsements  to 
provide  the  necessary  identification  of 
rate  categories.  The  pieces  in  all 
commingled  packages  will  count 
toward  a  single  container  minimum 
(e.g.,  125  pieces  or  15  pounds  per 
sadfL). 

•  Must  bear  a  barcode  representing  no 
more  than  1 1  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (321.3c). 

— For  letters,  mail  must  be  100% 
delivery  point  barcoded. 

—For  flats,  mail  must  be  100%  ZIP+4  or 
dehvery  point  barcoded.  The  delivery 
point  barcode  will  be  optional,  but  the 
ZIP-f4  barcode  will  be  required.  This 
standard  requires  that  each  piece  in  a 
mailing  (or  segment  or  other  subimit 
of  a  job)  bear  a  ZIP+4  or  delivery 
point  barcode. 

•  Must  be  letter-size  or  flat-size  as 
defined  by  the  Postal  Service  and  must 
meet  the  machinabifity,  addressing, 
barcoding,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (321.3d)  and  321.3e). 

— ^The  auxent  machinability 
reqiiirements  in  DMM  C810  must  be 
met  for  letters,  and  those  in  DMM 
C820  must  be  met  for  flats.  The  Postal 
Service  may  consider  amending  its 
standards  for  physical  automation 
compatibility  for  flats  when 
appropriate,  based  on  changes  in 
sortation  equipment. 

— Barcoded  tray  or  sack  labels  (as 
specified  in  DMM  M032)  must  be 
used  The  Postal  Service  plans  to 
make  this  requirement  effective  at  the 


time  classification  reftHin  is 
implemented. 

— Barcoding  must  meet  the  ciurent 
requirements  in  DMM  C840. 

— Courtesy  or  business  reply  envelope 
or  card  included  in  an  Automation 
subclass  mailing  must  be  automation- 
compatible  and  bear  a  facing 
idmtification  mark  and  a  correct 
barcode  for  the  retiun  address.  The 
barcode  may  appear  on  an  insert  that 
appears  throu^  a  window.  This  will 
be  phased  in,  in  the  future. 

— Coding  Accuracy  Support  System 
(CASS)-Certified  software  must  be 
used  within  6  months  of  the  mailing 
date  or  Multiline  Accuracy  Support 
System  (MASS)-certified  equipment 
must  be  used  to  apply  the  barcode. 
(This  simply  changes  the  current 
requirement  for  use  of  such  software 
fit>m  within  1  year  of  mailing  to 
within  6  months  of  mailing.) 

— Certified  software  used  must  match 
addresses  to  current  CRIS  file  within 
90  days  of  the  mailing  date  for  letter- 
size  carrier  route  rate  mail.  Updating 
carrier  route  information  within  90 
days  of  the  mailing  date  may  require 
some  mailers  to  update  carrier  route 
codes  monthly  becaiise  of  the  length 
of  their  mail  production  cycles. 

2.  Basic  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.32). 
— Must  be  presorted  first  to  all  possible 

hill  and  overflow  AADC  trays,  then  to 
mixed-AADC  in  trays.  For  purposes  of 
presort  verification,  pieces  in  AADC 
trays  must  be  grouped  by  3-digit  ZIP 
Code  or  3-digit  scheme;  pieces  in 
mixed-AADC  trays  must  be  grouped 
by  AADC  and,  within  each,  by  3-digit 
ZIP  Code  or  3-digit  scheme. 

3.  Three-Digit  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.33). 

•  Must  be  presorted  to  single  or 
multiple  3-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(321.33). 

—The  Postal  Service  will  allow  3-digit 
scheme  sortation  (i.e.,  combined 
preparation  of  two  or  more  3-digit  TIP 
Code  areas  processed  together  in 
Postal  Service  schemes).  A 
preliminary  3-digit  scheme  list 
appears  at  the  end  of  this  document. 
This  list  is  subject  to  further  revision 
but  is  provided  as  a  guide  to  assist 
mailers  in  assessing  the  impact  of  this 
manner  of  preparation  on  their 
mailings.  The  Postal  Service  proposes 
to  make  sortation  to  the  3-digit 
scheme  list  mandatory  to  parallel 
internal  postal  processing  schemes. 
Such  sortation  could  also  result  in 
greater  discount  qualification  for 


mailers  because  the  150-piece 
minimum  for  the  3-digit  Automatian 
rate  would  apply  to  the  combination 
of  3-digit  ZIP  Codes  shown  on  the 
scheme  Ust  rather  than  to  each  3-digit 
ZIP  Code. 
— ^Preparation  of  full  trays  (minimum 
150  pieces)  is  required  to  3-digit  ZIP 
Code  or,  where  appUcable,  3-digit 
scheme  destinations.  Overflow  trays 
are  allowed  when  a  full  tray  for  the 
same  destination  is  already  prepared. 

4.  Five-Digit  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.34). 

•  Must  be  presorted  to  single  or 
multiple  5-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(321.34). 

— ^A  minimum  of  150  pieces  is  required 

per  5-digit  destination. 
— Overflow  trays  will  be  allowed  when 

a  full  tray  for  the  same  destination  is 

already  prepared. 
— ^A  5-digit  scneme  sort  may  be 

developed  at  a  later  date. 
— A  5-digit  make-up  is  optional. 

5.  Carrier  Route  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.35). 

•  Must  be  presorted  to  carrier  routes 
prescribed  by  the  Postal  Service 
(321.35). 

— ^Preparation  of  carrier  route  rate  mail 
is  optional. 

— ^Must  have  at  least  10  pieces  per  route 
within  5-digit  ZIP  Code  areas  that  are 
manually  sorted  to  walk  sequence  or 
are  processed  on  CSBCS  equipment  to 
dehvery  point  sequence. 

— A  system  is  being  developed  to  allow 
mailers  access  to  the  list  of  ZIP  Codes 
for  which  carrier  route  presort  is 
allowed;  monthly  updates  are 
proposed. 

— ^The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deUveries  and  determine 
whether  to  allow  carrier  route  rates 
when  pieces  are  prepared  for  all  stops 
on  such  routes. 

— ^Mail  must  be  prepared  in  carrier  route 
and  5-digit  carrier  route  trays. 

— Carrier  route  mail  must  be  prepared  in 
line-of-travel  sequence.  This  is  not 
exact  walk-sequence  arrangement  of 
the  mailpieces.  For  Une-of-travel 
sequence,  the  mailpieces  are  first 
sorted  into  the  sequence  in  which  the 
ZIP+4  codes  are  delivered  by  the 
carrier.  They  are  further  sorted  into 
ascending  or  descending  niunerical 
sequence  within  the  number  range 
associated  with  the  ZIP+4  code. 

6.  Basic  Flats  Rate  Category 

•  Must  be  flat-size  mail  (321.36). 
— ^Mail  must  be  presorted  to  ADC  and 

mixed- AIX;  destinations.  At  least  10 
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pieces  per  package  for  each  ADC 
destination  must  be  prepared;  all 
remaining  pieces  must  be  placed  in 
mixed-ADC  packages. 

^.  3/5-Digit  Flats  Rate  Category 

•  Must  be  flat-size  mail  (321.37). 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service  (321.37). 

— ^At  least  10  pieces  per  destination 
must  be  prepared  in  packages. 

8.  Destination  Entry  Discoimts 

•  AppUes  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  deUvery  within  the 
service  area  of  the  destination  BMC  (or 
ASF),  SCF,  or  DDU.  The  DDU  discount 
applies  only  to  Carrier  Route  rate 
category  mail  (321.28). 

D.  Enhanced  Carrier  Route  Subclass 

1 .  General 

•  Each  piece  must  weigh  less  than  16 
oxmces  (321.3). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  pounds 
of  addressed  pieces  (321.3a). 

•  Must  be  prepared,  marked,  and 
presented  as  prescril)ed  by  the  Postal 
Service  (321.3b). 

—Mailing  must  be  entered  at  an 

acceptance  point  designated  by  the 
I  Postal  Service. ' 

•  Must  be  presorted  to  carrier  routes 
as  prescribed  by  the  Postal  Service 
(321.3c). 

r-^ilail  must  be  packaged  if  there  are  10 
or  more  pieces  to  a  carrier  route. 

—Enhanced  Carrier  Route  rates  are 
allowed  for  routes  having  fewer  than 
10  possible  dehveries  only  as 
described  under  the  saturation  rate 
category. 

— Packages  of  flat-size  pieces  must  be 
placed  in  carrier  route  sacks  when 
125-piece  or  15-poimd  minimiun  per 
carrier  route  is  met;  remaining 
packages  must  be  placed  in  5-digit 
carrier  routes  sacks.  Palletization  of 
flats  is  preferred. 

—Separately  prepared  packages  of 
ZIP+4/delivery  point  barcoded,  5- 
digit/nonbarcoded,  and  carrier  route 
presort  flats  may  be  sacked  or 
palletized  together  and  reported 
together  on  mailing  statements  and 
supporting  documentation. 
Commingling  will  be  permitted  to  all 
sack/pallet  destinations  except  to  5- 
digit  destinations.  Physical  separation 
of  packages  at  different  presort  or  rate 
levels  is  not  required  within  a  pallet 
or  sack.  The  Postal  Service  will 
develop  optional  endorsements  to 
provide  the  necessary  identification  of 


rate  categories.  The  pieces  in  all 
commingled  packages  will  coimt 
toward  a  single  container  minimiun 
(e.g.,  125  pieces  of  15  pounds  per 
sack). 

— The  Postal  Service  will  carry  forward 
the  current  provisions  apphcable  to 
125-piece  walk-sequence  rates  and 
allow  the  high-density  rates  when 
pieces  are  prepared  for  all  possible 
dehveries  on  Uiose  routes  that  have 
fewer  than  125  stops. 

— ^Presort  Acciuacy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided. 

•  Must  be  sequenced  as  prescribed  by 

the  Postal  Service  (321.3d). 

.   •  Must  meet  the  machinability, 

addressing,  and  other  preparation 

requirements  prescribed  by  the  Postal 

Service  (321. 3e). 

— Certified  software  used  must  match 
addresses  to  ciuxent  CRIS  file  within 
90  days  of  the  mailing  date  for  carrier 
route  rate  mail.  Updating  carrier  route 
information  within  90  days  of  the 
mailing  date  may  require  some 
mailers  to  update  carrier  route  codes 
monthly  due  to  the  lengths  of  their 
mail  production  cycles. 

— ^Uniform  address  element  placement 
must  be  used.  Uniform  address 
element  placement  does  not  refer  to 
guidelines  in  USPS  PubUcation  28, 
Postal  Addressing  Standards.  Rather, 
imiform  address  element  placement 
means  that  the  city  name,  state  name, 
and  ZIP  Code  or  ZIP+4  are  each 
elements  of  an  address  and  must 
appear  as  the  bottom  line  in  the 
address  block,  in  that  order.  Tne 
delivery  address  line  must  appear  on 
the  line  immediately  above  the  city, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  nmnber, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE,  RD), 
postdirectional  (e.g.,  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT,  STE,  RM.  UNIT) 
and  number.  For  rural  route  or 
highway  contract  routes  with  box 
numbers  in  the  address,  the  dehvery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  dehvery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  fine  above. 
This  overflow  information  may  not  be 
placed  on  the  line  below  the  dehvery 
address  line.  Uniform  address 
element  placement  also  means  that 


the  dehvery  address  line  elements 

should  appear  in  the  correct  order. 

These  conditions  also  apply  to  use  of 

imiform  address  element  placement: 
— "Prestigious"  dty  names  may  be  used 

if  associated  with  the  correct  ZIP 

Code. 
— ^A  state  name  may  be  fully  spelled  out 

or  abbreviated  according  to  the 

abbreviations  in  the  USPS  Qty  State 

File. 
— ^A  dty  name  must  be  spelled  correctly 

enough  not  to  create  a  duplicate 

within  the  state. 
— Missing  elements  (e.g.,  directional  or 

suffix)  are  not  required  if  their 

omission  does  not  create  an 

ambiguous  match. 
— Street  names  must  be  spelled 

correctly  enough  not  to  create  an 

ambiguous  match. 
— Abbreviations  of  words  in  street 

names  may  be  used.  (For 

recommended  abbreviations,  see 

USPS  Pubhcation  28,  Postal 

Addressing  Standards.) 

2.  Basic  Rate  Category 

— ^Mailings  must  be  in  line-of-travel 
sequence. 

— ^This  is  not  exact  walk-sequence 
arrangement  of  the  mailpieces.  For 
line-of-travel  sequence,  the  mailpieces 
are  first  sorted  into  the  sequence  in 
which  the  21IP+4s  are  dehvered  by  the 
carrier.  The  mailpieces  are  further 
sorted  into  ascending  or  descending 
numerical  sequence  within  the 
number  range  associated  with  the 
ZIP+4. 

3.  High-Density  Rate  Category 

•  Applies  to  mail  presented  in  walk- 
sequence  order  and  meeting  high- 
density  requirements  prescribed  by  the 
Postal  Service  (321.43). 

— Mail  must  be  at  least  125  pieces  per 
carrier  route  sorted  to  carrier  walk- 
sequence. 

— The  current  methods  for  walk- 
sequencing  address  hsts  in  DMM 
M304.5  may  be  used. 

— It  has  been  suggested  that  the  Postal 
Service  use  line-of-travel  sequence  as 
an  alternative  to  exact  walk-sequence. 

4.  Saturation  Rate  Category 

•  Apphes  to  mail  presented  in  M'alk- 
sequence  order  and  meeting  the 
saturation  requirements  prescribed  by 
the  Postal  Service  (321.44). 

— There  must  be  addressed  pieces  for  at 
least  90%  of  the  total  active 
residential  deliveries  per  route,  or  for 
at  least  75%  of  the  total  active 
deliveries  per  route.  100%  saturation 
is  required  for  simplified  address 
mailings,  as  required  by  current 
standards.  The  Postal  Service 
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proposes  allowring  saturaticHi  rates 
when  the  quantity  of  pieces  per  route 
reaches  the  applicable  75/90/100% 
threshold,  regardless  of  the  actual 
niunber  of  stops. 

-The  current  methods  for  walk- 
sequencing  address  lists  in  DMM 
M304.5  must  be  used. 


— ^Further  instructions  will  be 
developed  for  the  preparation  of 
letter-size  pieces  in  this  rate  category 
(for  example,  use  of  sacks  or  trays). 

5.  Destination  Entry  Discounts 

•  Applies  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  delivery  within  service 


area  of  destination  BMC  (or  ASF).  SCF. 
or  DDU  (321.45). 

— ^The  Postal  Service  is  working  to  align 
SCF.  ADC,  and  BMC  service  area 
boimdaries. 

— Destination  entry  wiU  not  be  required 
to  mail  at  high-density  m  saturation 
walk-sequence  rates. 


IM.— Standard  Mail  (Third-Class)  Automation  Subclass— Letters 


Sort  level 

Optional/re- 
quired 

Rale  qualification  nnini- 
mum 

Tray  level 

Rate^ 
(cents) 

Canier  Route  ^  .„ 

Carrier  Route  > 

5-Oigit  

Optional  ............ 

Optional  

Optional  

Required 

Required 

Required 

10  pieces  per  route 

10  pieces  per  route 

150  pteces 

Carrier  Route  (lul,  no  overflow) 

5-Digit  Canier  Routes  (no  cninimum) 

5-Digit  (full,  overflow  a'lowed) 

14.1 
14.1 
15.0 

3-Oigit/Scheme  „_, 

AADC 

MUed  AADC 

150  pteces 

N/A  „ 

3-Digit/Scheme  (fuH,  overfloMf  allowed) ... 
AADC  (fuH,  overflow  allowed,  grouped 

by  3-digit/8Chema). 
Mixed  AADC  (no  minimum,  grouped  by 

AADC  and,  wMhin  each,  by  3-clgit/ 

scheme). 

1 ■ y^ 1 

16.8 
17.5 

17.5 

1  Destination  dtecounte  also  avaiabte. 

^Carrier  route  sortation  and  rates  limited  to  nonaulomated  and  CSBCS-sorted  ZIP  Codes. 

11-2.— Standard  Mail  (Third-Class)  Automation  Subclass— Flats 


Sorttovel 

Opttonal/ta- 
quirad 

mum 

Sacktovel' 

Rate2 
(cente) 

5-Diglt 

ADC 

Mbced  ADC _ 

Required 

Required 

Required 

Required 

10  pieces „.. 

10  pteoes ». 

10  pteces 

NO  minimum  

5-Digit  (minimum  125  pieces  or  15  pounds)  - 
3-Digit  (minimum  125  ptoees  or  15  pounds) .. 
ADC  (minimum  125  piiKea  or  15  pounds)  .... 
Mixed  ADC  (no  minimum) 

19.0 
19.0 
23.7 
23.7 

^  Palettzation  preferred.  Palet  destinations  might  not  be  same  as  sack  levels  showa 

2Rate  baaed  on  type  of  package,  regardtess  of  sack  in  which,  or  paHet  on  whtoh,  placed.  Destination  discounto  also  avalabto. 

11-3.— Standard  Mail  (Third-Class)  Regular  Subclass— Letters 


Sorttovel 


optional/re- 
quired 


Package  mini- 
mum 


Tray  level 


Raters 
(cents) 


5-Diglt 

3-Dlgll 

ADC 

Mixed  ADC 


Required 
Required 
Required 
Required 


10  pieces 

10  pieces 

10  pieces 

No  minimum 


5-Digtt  (ful.  no  overfkiw)  

3-Digit  (ful.  overflow  allowed) 

ADC  (ful.  no  overftow) 

Mixed  ADC  (no  minimum) ...... 


21.9 
21.9 
26.1 
26.1 


*  Rates  based  on  tray  preparation  in  which  package  placed. 
2  Destination  dtocounts  also  availabto. 

OpnoNN.  Pi*wii»Mm  KM  UPomoMU 


Sorttovel 


OptionaVre- 
quired 


Package 
minimum 


Tray  level 


Rate« 
(cento) 


5-OigR 
3-Digit 
AADC 


MnedAADC 


Optional  . 

Required 

Required 

Required 


N/A 
N/A 
N/A 

N/A 


5-Digit  (ful.  no  overfkiw) 

3-Digit  (ful.  overltow  alowed)  

AADC  (ful,  no  overflow,  grouped  by  3-digit  ZIP 

Code). 
Mixed  AADC  (no  minimum,  grouped  by  AADC 

and,  within  each,  by  S^igit  ZIP  Code). 


21.9 
21.9 
26.1 

26.1 


1  Destination  dtocounts  also  avalabto. 


IM.— Standard  Mail  (Third-Class)  Regular  Subclass— Flats  and  Irregular  Parcels 


Sorttovel 

OptionaVire- 
quired 

Package  mini- 
mum' 

Sacktovel'3 

Minimum 
piece 
rate3* 
(cente) 

5-Digit .. 

3-Digit 

ADC . 

Required 

Required 

Required 

10  pieces 

10  pieces 

10  pieces 

5-Digit  (minimum  125  pieces  or  15  pounds)  .. 
3-Digit  (minimum  125  pieces  or  15  pounds) .. 
ADC  (minimum  125  pieces  or  15  pounds)  .... 

23.7 
23.7 
30.5 
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'•-^•—STANDARD  MAIL  (THIRDtCLASS)  REGULAR  SUBCLASS— FLATS  AND  IRREGULAR  PARCELS— Continued 


Sorttovel 


Mixed  ADC 


OpUonalAe- 
quired 


Required 


Package  mini- 
mum' 


No  minimum 


Sacktovei'2 


Mixed  ADC  (no  minimum) 


Minimum 
piece 
rate'* 
(cents) 


30.5 


No  packaging  required  for  machinabto  parcete.  Standards  for  machinabto  parcel  preparatfon  and  rate  eKgUlity  not  covered  by  this  mte- 


zpailietization  permitted  and  preferred.  Pallet  destinations  different  from  sack  destinations  shown 
3Rate  based  on  sack  tovel  for  sacked  mail.  For  packages  on  pallets,  rate  based  on  package  tovel 
*  Destination  dtocounts  atoo  avalabto. 


11-5.— Standard  Mall  (Third-Class)  Enhanced  Carrier  Route  Subdass 

Sorttovel 

Optional/re- 
quired 

Package  minimum 

Sack  tovel' 

Minimum 
per-piece 

rate 
(cente) 

Saturation 

Carrier  Route 

Required 

90%  total  active  resktential  deliv- 
eries or  75%  total  active  deliv- 
eries possible  per  route  (100%  if 
simpWtod  address). 

Carrier  Route  (minimum  125  pieces 
or  ISpounds. 

5-Digit  Carrier   Routes   (no   mini- 
mum). 

13.5 
135 

1     ■ 

High  Density 

Carrtor  Route 


Required 


125  pieces  per  route 


Carrier  Route  (minimum  125  pieces 
or  15pourxJs. 

5-Digit  Carrier  Routes  (no  mini- 
mum). 


14.8 
14  J 


Bask: 


Carrier  Route 


Required 


10  pieces  per  route 


Carrier  Route  (minimum  125  pieces 

or  ISpounds). 
5-Digit  Carrier   Routes   (no 

mum). 


'  Trays  preferred  for  letters.  PaHetization  preferred  for  flate.  No  reskfoal. 


15.5 
15.5 


PROPOSED  3  Digit  "Scheme  SoRr*  Combinations 


. 


Area 


Great  Lakes 


Mkf-Attontic 


Pacific 


Plant  name 


Rockford.  IL , 

Peoria,  IL , 

Champaign,  IL 

Royal  Oak.  Ml 

Kalamazoo,  Ml , 

Flint,  Ml  

Saginaw,  Ml  

Indianapolis,  IN  

Gary,  IN 

Soutti  Bend,  IN  

Fort  Wayne,  IN 

Carol  Stream,  IL 

Lansing,  Ml  

Palatine,  IL 

Baltimore,  MD  

Sutxjrt>an,  MD 

Greenville,  SC 

Charieston.  WV 

Washington,  DC 

Roanoke,  VA 

Louisvilte,  KY  

Chariotte,  NC  

San  Francisco,  CA  (A) 
San  Francisco,  CA  (B) 
Industry,  CA  


Proposed  3-digit  Zip  code 


610-611  ., 
615-616  ., 
618-619  ., 
480.483  ... 
490-491  .. 
484^85  .. 
486-487.. 
460^62.. 
463-464.. 

465-466  

467-468  

601,603 

488-499 , 

600,602  

210-211,219 

208-209 , 

293,296  - 

250-252  

202-205 , 

240-241  

400-401,471 
280-281.297 
940,943-944 

962-966  

917-918  


3-digit  Zip  codes  served 


610-611 

615-616 

618-619 

480,483 

490-491 

484-485 

486-487 

460-462 

463-464 

465-466 

467-468 

601,603 

488-489 

600,602 

210-211,212,214,219 

208-209 

293.296 

250-253 

200,202-205 

240-243 

400-402,471 

280-282,  297 

940-941,943-944 

962-966,  987 

917-918 
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Proposed  3  Digit  "Scheme  SoRr*  Combinathdns— Continued 


Area 


Plant  name 


Proposed  3-digit  Zip  code 


3-digit  Zip  codes  served 


Southeast 


Southwest . 


Western 


Midwest 


Northeast 


Allegheny 


San  Diego,  CA 

Santa  Ciarita,  CA  ......... 

Ho(K)tulu,  HI  . 

Santa  Ana.  CA 

Marina.  CA ^. 

OaWand.  CA  (A) 

Oakland,  CA  (B) 

Long  Beach,  CA _.. 

Stockton,  CA 

San  BemardirK),  CA 

Sacramento,  CA 

Macon,  GA „. 

CokHTibus,  GA 

Atlanta,  GA 

North  Metro.  GA 

Jackson,  MS  (A)  „.. 

Jackson,  MS  (B)  

W  Palm  Beach,  FL  - 

Chattanooga.  TN .... 

KnoxviUe,  TN ...._. ........... 

Shreveport,  LA  (A)  

Shreveport.  LA  (B) 

Dallas,  TX  

Austin,  TX  

Billings.  MT  

Cotorado  Springs.  CO 

Las  Vegas.  NV 

Reno,  NV 

osui  LpSKv  wityi  \j  I  ■■■>■•••••••■■■•••••••••••••••• 

U0S  MOinoS,  lA  (A)    •••■•■•••■••••»>•■■•••. 

Des  Moines.  lA  (B) 

Cedar  Rapids,  lA  

VJHwVII  ^NlVf   wl    MM ■»»»■■■■■»■■«»«■»■»■  ■»■■■■■■■■! 

SL  Paul,  MN 

St  Louis,  MO  

SpringlleU,  MO  (A)  

SpringfieW,  MO  (A)  

Wichita,  KS  

Omaha,  NE  

Brockton,  MA  

Boston.  MA  

Middlesex-Essex,  MA  

Central  Mass,  MPC 

SpringfieM.  MA 

Buffalo,  NY „.._„„......_........ 

Stamford,  CT ......».....>.... 

Portland.  ME  

Burlngton.  VT 

l/lK'Cif  Iv  T    •■••••••••••■■■•■•••■■■■•••■■•■•••■■•••••••• 

Providence.  Rl  

Portsnwuth.  NH  _. 

Albany,  NY 

Cape  Cod.  MA  P&DF  

Bingt^amton,  NY 

Syracuse,  NY  .._ 

White  River  Jet.  VT  (A) 

White  River  Jet.  VT  (B)  ...._ 

White  River  Jot,  VT  (C) 

White  River  Jet,  VT  (D) 

South  Jersey,  NJ  (A)  

South  Jersey,  NJ  (B)  

Johnstown,  PA _., 

Erie,  PA 

Wiliamsport,  PA , 

Lehigh  Valley,  PA _...., 

Philadelphia.  PA 

Southeastern,  PA .: 

Wilmington,  DE  

Columbus.  OH  (A)  , 


919-921  

9ia-9l4 -.. 

90r     «nKf  •.•••••••M...M...... 

926-927 „ 

945.  948 > 

946.  947 

906-908 ....,.........«.........»_.... 

952-953 

923-925 - 

956-957 

310,  312  

318-319 

303.311,399  ™ 

300-«)1  

390-391  

00«7|     09*3    ••■■■••■•••■Ma>»MBaa>*Ma«*M* 

334,  349  

wUf  I  «}'^   ■■•»••••••••••••••■>■■••■■•■•■■■ 

377-379 

710-71 1  _ 

713-714 

752-753 _ 

786,  789  

873,  877-878.  881.  883-884 

590-599,  821  „ 

808-809 » 

889-891  

861,894-895.897  

840-844 


500-502 « 

522-623 

535-538 

S41-S42 
54Q  55Q 

62o!  622,  636!  633 

654-655  

656-657  

670-671  

515-516,680  

020,023-024  

021-022  

018-019,  055 

014-015,  017 

010-011,013 

140-143  


068-069 _ 

043.  045 

054,  066  

027-028 -.. 

038-039 

1^V*1^«9   ■  MM*  ■>■•■•  MB*  ■••■■■■■■ 

025-026  

137-139 

130-132  

057-058 

054.  056  

035-036.  051-053,  059. 

037.  050  

080-081 

082-084  

155.157 „., 

164-165 , 

169. 177  

180-181,  183 

191-192 , 

193-194 , 

197-199 

430-431,433 


919-921 

913-914,915-916 

967-969 

926-928 

902-905 

945-948 

945-948 

90d~90o 

952-953 

923-925 

956-957,958 

325-^336,346 

310.312.315-317 

318-319 

303.311.399 

300-302 

369.390-393 

369.390-393 

334,349 

307,  373-374 

377-879 

710-714 

710-714 

751-753 

786-787.  789 

870-874.  877-878.  880-884 

590-699.821 

808-810 

889-891 

861,894-895,897 

840-844 

500-603,509 

500-503,509 

522-524 

535.537-538 

541-643 

540,  550-551 

620,622,630-633 

648,654-658 

648,654-658 

670-672 

515-516,680-681 

020,  023-024 

021-022 

018-019.055 

014-017 

010-013 

140-143. 147 

068-069 

040-043.045 

054,056 

133-135 

027-029 

038-039 

120-123, 128-129 

025-026 

137-139 

130-132,  136 

036-037.  050-054.  056-059 


080-081,082-083 

080-081.082-083 

155.  157.  159 

164-165 

169.177 

180-181, 183 

190-192 

189,  193-194 

197-199 

430^*33,437-438 
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PROPOSED  3  Digit  "Scheme  Sort*  Combinations— Continued 


Area 


NBfW  York  Metro 


Plant  name 


Columbus,  OH  (B) 

Toledo,  OH , 

Akron.  OH  , 

Youngstown,  OH  ... 

Canton.  OH , 

Cincinnati.  OH  (A)  , 
Qncinnati,  OH  (B)  , 

San  Juan,  PR 

Hackensack.  NJ  .... 
West  Jersey,  NJ  ..., 

Trenton,  NJ  

Kilmer,  NJ  

Queens,  NY  , 

Mid-Hudson.  NY  .... 


Proposed  3-digit  Zip  code 


437-438  

434-436  

442-443 

444-445 _. 

^^O"^^/   ••••■■••••••■••■• 

410.  470  

450-451  

006-009  

074.  076  . 

078-079  

085-087  

077.  088  

110.113-114,116 
124-124,  127 


Total  Reductkm  in  Separatmns  From  Combined  3-Oigit  Destinatk>ns:  166. 


m.  Periodicals 

The  classification  refonn  proposal 
changes  the  name  for  second-class  mail 
to  Periodicals.  Second-class  regular  rate 
mail  will  be  split  into  two  subclasses: 
Publications  Service  and  Regular 
Periodicals.  Preferred  second-class  mail 
preparation  rules  and  rates,  including 
those  for  in-coimty  mail,  will  not 
change  as  a  result  of  the  pending 
classification  reform  case. 

A.  General  • 

1.  Basic  Reqiurements 

The  requirements  listed  below 
represent  no  change  to  current 
standards  governing  eligibility  iot 
second-class  rates. 

•  Must  qualify  as  General 
Publication,  Requester  Publication, 
Publication  of  Institution  and  Society, 
or  Publication  of  State  Department  of 
Agriculture  (411.1). 

•  Must  be  mailable  matter  consisting 
of  newspapers  and  other  periodical 
publications  (411.2). 

•  Must  be  regularly  issued  at  stated 
intervals  at  least  four  times  a  year,  bear 
a  date  of  issue,  and  be  numbered 
consecutively  (411.3).  , 

•  Must  have  a  known  ofBcIs  of 
publication  (411.4). 

•  Must  be  formed  of  printed  sheets 
(411.5). 

•  No  size  or  weight  limits  (430). 

•  Postage  must  be  paid  in  accordance 
with  (441). 

•  Must  be  presorted  as  prescribed  by 
the  Postal  Service  (442). 

•  Must  be  identified  as  prescribed  by 
the  Postal  Service  (444). 

•  May  have  certain  attachmmts  and 
enclosures  (443). 

•  Must  file  certain  information  (445). 

•  May  contain  enclosures/ 
supplements  as  prescribed  by  the  Postal 
Service  (446). 


•  Must  be  deposited  at  places  and 
times  designated  by  the  Postal  Service 
(451). 

2.  General  Publications 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  be  for  the  purpose  of 
disseminating  information  of  a  public 
character,  or  devoted  to  literatiu«,  the 
sciences,  art,  or  some  special  industry 
(412.2). 

•  Must  have  at  least  50%  paid 
circulation  (412.31). 

•  Must  have  a  legitimate  list  of 
subscribers  (412.32). 

•  Must  meet  tests  to  ensure  that  it  is 
not  designed  primarily  for  advertising 
purposes,  including  may  not  have 
advertising  in  excess  of  75%  in  more 
than  one-half  of  its  issues  during  any 
12-month  period  (412.4). 

3.  Requester  Publications 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  contain  at  least  24  pages 
(413.2). 

•  Must  contain  at  least  25% 
nonadvertising  (413.31). 

•  Must  meet  ownership  and  control 
test  for  advertising  purposes  (413.32). 

•  Must  have  a  legitimate  list  of 
requesters  and  at  least  50%  distribution 
to  requesters  (413.41). 

4.  Publications  of  Institutions  and 
Societies 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  meet  General  Publications 
advertising  requirements  (414.1). 

•  No  non-publisher  advertising 
imless  certain  conditions  meet  (414.1, 
414.2). 

•  Published  by  an  institution  or 
society  (414.1). 


3-digit  Zip  codes  served 


430-433,437-438 

434-436 

442-443 

444-445 

110  447 

410.  450-452,  470 

410,  450-452.  470 

006-009 

074,  076 

078-079 

085-087 

077,088-089 

110,11^114,116 

124-127 


5.  Publications  of  State  Departments  of 

Agriculture 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Issued  by  a  state  department  of 
agricidture  (415). 

•  Contains  no  advertising  and  further 
the  objectives  of  the  department  (415). 

6.  Foreign  Publications 

The  requirements  are  the  same  as 
current  standards  for  second-class  mail 
including  the  following: 

•  Must  have  same  character  as 
domestic  periodicals  (416). 

B.  Regular  Subclass 

1.  General  Requirements 

With  the  exception  of  the  change  in 
the  description  of  rate  categories  and  the 
alignment  of  presort  rules  with  those  for 
Publications  Service,  as  explained 
below,  the  requirements  for  the  Regular 
Periodicals  subclass  have  not  changed 
bom  those  currently  applicable  to 
regular  second-class  mail. 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (421.1). 

— ^Must  meet  ciurent  requirements  in 
DMM  MOlO,  M020,  M030,  M041, 
M042,  M200,  M800,  and  D200. 

•  Must  meet  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (421.1). 

— ^Must  meet  current  requirements  in 
DMM  A200,  A800,  C200,  and  C800. 

2.  Regular  Subclass  Pound  Rate 
Category 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  An  unzoned  pound  rate  applies  to 
the  nonadvertising  portion  of  the 
publication  (421.2). 

•  A  zoned  pound  rate  applies  to  the 
advertising  portion  (421.2). 
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— Rates  are  based  on  nine  zones. 

3.  Regular  Piece  Rate  Categories  (421.3) 

— Regular  piece  rate  categories  include 
basic,  3-  and  5-digit.  and  carrier  route. 
These  proposed  categories  eliminate 
the  rate  levels  A,  B,  and  C,  making  the 
presortation  structiue  for  Periodicals 
more  consistent  with  other  classes. 
The  new  3-  and  5-digit  rate  category 
replaces  the  current  B3  and  B5  rates. 
Mail  presorted  to  all  3-digit 
destinations  (not  just  to  unique  3-digit 
destinations)  will  qualify  for  the  3- 
and  5-digit  rate.  This  proposal 
represents  a  change  from  today's 
regular  second-class  rate  structure. 

— Based  aa  industry  suggestions,  the 
presort  requirements  for  Regular  and 
Publications  Service  rates  will  be 
aligned,  including  the  elimination  of 
the  optional  dty,  SCF,  state,  and  SDC 
sortations  levels.  See  the  Publications 
Service  chart  below  for  additional 
information  on  the  proposed  sortation 
scheme. 

4.  Basic  Rate  Category  (421.31) 

a.  Three-  and  Five-Digit  Rate  Category 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  prescribed  by  the  Poetal 
Service  (421.32). 

— In  nonautomation  rate  mailings,  rates 
apply  to  pieces  in  5-digit  and  3-digit 
packages  of  six  or  more  addressed 
pieces  each  that  are  correctly  sorted  to 
5-digit  or  3-digit  sacks. 

— In  packaged-based  automation-rate 
letter-size  mailings,  rates  apply  to 
pieces  in  5-digit  packages  of  10  or 
more  pieces,  and  in  3-digit  packages 
of  50  or  more  pieces  that  are  placed 
in  5-digit.  3-digit,  or  AADC  trays. 

— ^In  barcoded  rate  flat-size  mailings, 
rates  apply  to  pieces  in  5-digit  and  3- 
digit  packages  of  six  or  more 
addressed  pieces  that  are  sorted  to  5- 
digit,  3-digit,  ADC,  or  SDC  sacks. 

b.  Carrier  Route  Rate  Category 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  be  presorted  to  carrier  routes 
as  prescribed  by  the  Postal  Service 
(421.33). 

— Must  prepare  packages  of  six  or  more 
addressed  pieces  each. 

5.  Regular  Subclass  EHscoimta  (421.4) 

a.  Barcoded  Letter  Discount 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  bear  a  barcode  representing 
not  more  than  11  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (421.41). 


•  Must  meet  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service 
(421.41). 

b.  Barcoded  Flats  Discounts 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  bear  a  barcode  representing 
not  more  than  11  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (421.42). 

•  Must  meet  flats  machinability. 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service 
(421.42). 

c.  High-Density  Discoimt 

High  density  refers  to  the  current  125- 
piece  walk-sequence  category  as 
follows: 

•  Must  be  presented  in  walk- 
sequence  order  (421.43). 

•  Must  meet  high-density  and 
preparation  requirements  prescribed  by 
the  Postal  Service  (421.43). 

d.  Saturation  Discount 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Must  be  presented  in  walk- 
sequence  order  (421.44). 

•  Must  meet  the  saturation  and 
preparation  requirements  prescribed  by 
the  Postal  Service  (421.44) 

e.  Destination  Entry  EKscounts 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail: 

•  Miist  be  entered  at  the  destinating 
SCF  or  DDU  (421.45). 

•  DDU  discoimt  applies  only  to 
Carrier  Route  mail  (421.45). 

f .  Nonadvertising  Discoimt 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail 
including  the  following: 

•  A  discount  applies  based  on  the 
proportion  of  nonadvertising  content 
(421.46). 

C  Publications  Service  Subclass 

1.  General  Requirements 

There  are  three  primary  criteria  that 
must  be  met  in  order  to  mail  under 
Publications  Service: 

(1)  At  least  75%  of  the  mailed  volume 
must  be  paid  (for  General  Publications) 
or  requested  (for  Requester  circulation); 

(2)  At  least  30%  of  the  content  in  each 
issue  must  be  nonadvertising  matter, 
and 

(3)  At  least  90%  of  each  issue  must  be 
presorted  to  carrier  route,  5-digit,  or  3- 
di^t  destinations. 

Each  of  these  is  explained  further 
below.  The  requirements  that 


periodicals  must  meet  to  be  eligible  to 
mail  at  Publications  Service  rates  are 
based  on  the  entire  mailed  volume  of 
the  publication  rather  than  the  entire 
circulated  volume  of  the  publication 
(circulated  voliune  is  that  which  must 
be  accounted  for  when  a  publication  is 
audited  for  eligibility  as  Periodicals). 

This  change  was  made  in  response  to 
publishers'  requests  that  the  Postal 
Service  concern  itself  with  only  the 
mailed  portion  of  a  publication's 
circulation.  "Mailed  voliune"  for  the 
purposes  of  these  proposals  includes  all 
mailed  copies  (including  mailed 
newsstand  copies)  except  for  those 
claimed  at  in-county,  foreign,  First- 
Class.  Priority  Mail,  or  Express  Mail 
rates. 

2.  Seventy-Five  Percent  Paid  or 
Requested  Circulation 

•  At  least  75%  of  the  mailed  voliune 
must  be  paid  or  requested  (422.1). 
— ^This  difiiers  from  current  second-class 
requirements  in  two  ways;  it  is  an 
increase  in  the  paid/requested 
reqiurement  fit>m  50%  to  75%  and  it 
is  applied  against  the  maifed  voliune, 
not  total  circulation.  Comments  on 
the  June  29  notice  proposed  that 
publishers  provide  certification  of  a 
publication's  compliance  with  the 
75%  paid/requested  circulation 
criterion  on  a  per-issue  basis.  It  was 
suggested  that  this  could  be 
accomplished  by  the  submission  of  a 
report  of  the  number  of  paid/ 
requested  recipients  on  file  at  the  time 
of  the  issue's  file  maintenance  update 
or  label  run  as  part  of  required  CPP 
documentation  and  a  certification 
block  for  publisher  signature  added 
on  each  mailing  statement.  The  Postal 
Service  also  wants  additional 
comments  on  a  proposal  that  all 
mailed  newsstand  copies  (regardless 
of  the  number  returned  or  destroyed) 
be  considered  paid  circulation  for  the 
purpose  of  meeting  the  75%  criterion. 
Failure  tp^meet  this  requirement  will 
result  in  revocation  of  Publications 
Service  eligibility. 

3.  Thirty  Percent  Nonadvertising 
Content 

•  Must  have  at  least  30% 
nonadvertising  content  in  each  issue 
(mailed  volume  except  in-county  rate 
volume)  (422.1). 

— The  30%  nonadvertising  criterion 
applies  to  all  mailed  copies  in  the 
mailed  volume  (this  does  not  include 
copies  mailed  at  the  in-county. 
foreign,  First-class,  Priority  Mail,  or 
Express  Mail  rates.  Failure  to  meet  the 
30%  nonadvertising  requirement  will 
result  in  a  40%  postage  penalty 


•\ 


assessment  on  the  non-complying 
issue.  Despite  comments  on  the  June 
29  notice,  the  Postal  Service  believes 
that  the  penalty  is  ra(»e  effective  if 
^plied  to  the  entire  issue  rather  than 
(mly  to  those  copies  tbat  fail  to  meet 
the  30%  requirraoent.  Concerns  that  a 
publication  could  erroneously  be 
assessed  dw  40%  postage  penalty  due 
to  a  miscalculaticm  in  the  advertising 
percentage  by  an  outside  auditor  are 
obviated  by  noting  that  the  Postal 
Service  is  proposing  that  an  audit  be 
used  only  to  vahdate  compliance  with 
the  75%  circulation  requirement;  the 
outside  auditw  will  not  be 
respon»ble  for  confirming  the 
advertising/editorial  ratio.  To  monitor 
compliance  with  the  30% 
nonadvertising  requirement,  the 
Postal  Service  is  considering 
including  on  the  mailing  statement  a 
certification  block  for  signature  by 
publishers,  validating  that  the 
minimum  has  be«i  met.  If  the  Postal 
Service  believes  that  an  issue  is  in 
excess  of  70%  advertising,  the 


puUisher  will  be  given  ample 
oppoctuaity  to  demonstrate 
oompUanoe  widi  the  requirement 
before  any  postage  penalty  is 
assessed.  Despite  suggestions  that  the 
Postal  Service  allow  o^ies  with 
advestisinfi  in  excess  of  70%  to  be 
mailed  at  me  higher  third-class  or 
fourtii-claas  bound  printed  matter 
rates  as  an  alternative  to  the  entire 
issue  being  assessed  a  40%  penalty, 
the  Postal  Service  is  without  authority 
to  consider  such  options.  Cunent 
second-class  standards  restrict 
publications  from  being  mailed  at 
third-  or  fourth-class  rates,  except 
under  limited  ccmditions,  and  no 
^oposfd  is  being  considered  to 
aoDOBd  this  prohibitiaQ. 

4.  Ninety  Percent  Presorted  to  Three- 
Digit  Destinations  or  Finer 

•  Must  have  at  least  90%  of  each 
issue  presorted  to  3-digit  or  5-digit 
destinations  or  to  carriw  routes  (mailed 
vohone  except  in-county  rate  volume) 
(422.1). 


— Copies  count  toward  the  90%  density 
criterion  if  they  are  pari  of  a 
minimum  of  24  pieces  to  a  3-digit 
destination  all  of  which  are  properly 
presorted  in  packages  of  six  or  more 
to  canrier-route,  5-digit  or  3-digit,  as 
appropriate.  Failure  to  meet  the  90% 
presortation  requiremoit  will  result  in 
a  40%  postage  penalty  assessment  on 
the  noncomplying  issue.  In  response 
to  the  June  29  notice,  it  was  suggested 
that  the  penalty  be  applied  to  only 
those  pieces  in  supplemental  mailingg 
that  cause  the  issue's  presort 
percentage  to  fall  below  90%,  but  not 
lower  than  85%.  Although  the  Postal 
Service  acknowledges  publishers' 
needs  for  flexibility  in  distribution,  it 
believes  that  the  currentiy  proposed 
method  for  fatlrMlating  the  90% 
standard  is  adequately  flexible. 
Moreover,  the  implementation  of  a 
conditioned  percentage  adds  an 
additional  level  of  administrative 
complexity  where  the  opposite  is 
sou^t.  The  following  crnait  further 
explains  this  requirement 


Sort  level 


Carrier  Route 

3-agli 

Total  

Quantity  Toward  90% 


Pubications  90%  criterion 


Zip  codes 


102 


6 
6 

18 


30 
30 


202 


0 
6 

17 


23 

0 


302 


18 
34 

28 


80 

80 


402 


12 
40 

2 


54 

52 


502 


8 
56 

8 


70 
70 


602 


124 

124 

75 


323 
323 


Total 


166 
266 
148 


580 

555 

95.69 


In  ttiis  example  the  23  pieces  to  ZIP  202  do  not  count  toward  the  90%  requirement  because  there  are  fewer  than  24  pieces  to  the  3-digit  des- 
tination. Two  of  thepleces  to  ZIP  Code  402  do  not  count  because  they  are  not  part  of  a  pactoge  of  six  or  more.  Note  that  t)ecause  carrier  route 
is  an  optional  sortation  level,  the  customer  may  choose  to  move  four  pieces  from  the  carrier  route  qualifyina  portion  to  the  3-diait  level  to  meet 
*"- six-piece  niinirnum  (this  assunws  that  the  fir«st  level  of  sort  for  those  four  pieces  is  3<igit  and  not  part  (Mtf^ 


H 


— Although  firm  packages  will  continue 
to  be  considered  a  single  addressed 
piece  for  presort  and  postage  purposes 
all  copies  in  firm  packages  of  six  or 
more  and  all  copies  in  firm  packages 
of  fewer  than  six  that  are  included  in 
packages  of  six  or  more  will  count 
toward  meeting  the  90%  presortation 
criterion. 

—For  the  purposes  of  the  90%  criterion, 
an  "issue"  is  considered  to  consist  of 
all  copies  in  the  mailed  voliune  that 
are  mailed  with  that  "window"  of 
time  during  which  the  main  file  and 
most  supplemental  mailings  for  a 
particular  tide  are  deposited  with  the 
Postal  Service.  The  mailing 
"window"  includes  all  copies, 
regardless  of  cover  date,  which  are 
mailed  between  cover  dates.  To 
ensure  that  the  entire  mailed  volume 
of  a  pubUcation  is  considered,  the 
Postal  Service  continues  to  believe 


that  all  mailings,  including 
"supplementals,"  be  counted. 
Moreover,  to  avoid  inequitable 
situations,  the  same  basic  definition 
of  a  "window"  will  be  applied  to  all 
pubUcations  and  not  "negotiated" 
with  the  publisher  as  one  commenter 
on  the  June  29  notice  suggested. 

— For  example,  the  first  copy  of  the 
January  cover  date  of  XYZ  Monthly 
mails  on  January  1st,  and  the  first 
copy  of  the  February  cover  date  mails 
on  February  1st.  During  January  the 
"issue"  might  include  the  full  main 
file  of  the  January  cover  date,  at  least 
one  supplemental  run  of  the  January 
cover  date,  at  least  one  supplemental 
run  of  the  December  cover  date,  and 
possibly  even  a  supplemental  run  of 
the  November  cover  date.  (See  the 
chart  in  the  June  29  notice  for  an 
illustration.) 


— ^In  a  comailing  situation — for 
administering  the  90%  criterion,  the 
Postal  Service  proposes  to  look  at 
what  happened  to  the  individual  tide 
within  the  comailing.  In  other  words, 
the  qualifying  pieces  in  the  comailing 
are  added  to  the  qualifying  pieces  in 
the  main  file  and  any  qualifying 
pieces  in  supplemental  runs  that  were 
not  comailed  and  the  final  qualifying 
percentage  is  derived  by  dividing  the 
total  number  of  qualifying  pieces  by 
the  total  number  of  mailed  pieces. 
The  group  of  pieces  reported  on  each 
individual  PS  Form  3541  will  not 
have  to  meet  the  90%  criterion. 

— ^Publications  Service  tides  may  be 
comailed  with  Regular  Periodicals.  If 
a  decision  is  made  not  to  aUgn  the 
presort  requirements  in  Regular 
Periodicals  with  that  of  Publications 
Service,  if  PubUcations  Service  and 
Regular  Periodicals  are  comailed,  the 
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entire  comailing  is  to  be  prepared 
using  the  Publications  Sendee 
sortatioQ  criteria. 
— In  a  comailing.  penalties  apply  to  the 
publication  that  foils  to  meet  the 
requirements,  not  to  those  with  which 
it  is  comailed. 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (422.1). 

^Barcoded  letter  mail  must  be  prepared 
in  trays. 

— Flats  must  be  packaged  if  there  are  six 
or  more  pieces  to  a  5-digit  area,  to  a 
3-digit  area,  or  to  an  ADC:  with 
remaining  mail  in  mixed- ADC 
packages.  Packages  may  be  placed  on 
pallets  at  in  5-digit,  3-digit,  ADC,  and 
mixed-ADC  sacks.  Flats  may  be 
optionally  packaged  to  carrier  route 
when  there  are  six  or  more  pieces  per 
carrier  route.  Carrier  route  packages 
may  be  placed  on  pallets  or  in  carrier 
route  sacks  or  in  5-digit  carrier  route 
sacks. 

—The  charts  at  the  end  of  this  section 
further  describe  the  presort 
requirements: 

— Barcoded  tray  or  sack  labels  (as 
specified  in  DMM  M032)  must  be 
used.  The  Postal  Service  plans  to 
make  this  requirement  effective  at  the 
time  when  classification  reform  is 
implemented. 

— Schediiling  of  deposit  times  is 
required.  The  Postal  Service  does  not 
intend  this  to  mean  a  specific 
appointment  will  be  required  unless 
.under  an  existing  program. 

— MxuX  use  Presort  Accuracy 
Verification  and  Evaluation  (PAVE) 
software  or  provide  standardized 
doaunentation.  Regardless  of  future 
capabilities  of  PAVE,  the  current 
proposal  applies  to  only  to  use  in 
producing  standardized 
documentation  in  support  of  the 
mailing  statement. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service.  This  requirement  is 
the  same  as  current  standards  for 
second-class  mail. 

•  Must  meet  the  machinability. 
addressing,  barcoding,  postage  payment, 
containerization,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (422.1). 

— For  non-automation  compatible,  non- 
carrier  route  rate  mail,  must  use  a 
certified  process  to  verify  the 
accuracy  of  mailing  lists  against  USPS 
5-digit  ZIP  Code  file  at  least  once  a 
year. 

— ^A  recommended  checklist  of  possible 
ZIP  Code  verification  options  for 
address  lists  that  are  not 
computerized  could  be  signed  as  a 


part  of  the  verification  process.  Items 
to  appear  on  the  checklist  might 
include  manual  verification,  using  the 
most  recent  ZIP  Code  directory,  a 
survey  of  the  people  currently  in  the 
address  list  to  inqiiire  about  changes 
to  ZIP  Code  information,  participation 
in  the  current  manual  list  correction 
service,  and  turning  the  list  over  to 
someone  else  to  verify,  and  use  of 
approved  software. 
— For  automation-compatible  pieces 
other  than  carrier  route  rate  flats, 
must  use  Coding  Accuracy  Support 
System  (CASS)-certified  software 
within  6  months  of  date  of  mailing  or 
use  Multiline  Accuracy  Support 
System  (MASS)-certified  equipment 
to  apply  the  barcode.  This  simply 
changes  the  ciurent  requirement  for 
use  of  such  software  from  within  1 
year  of  mailing  to  within  6  months  of 
mailing. 
— Must  match  addresses  to  current  CRIS 
file  using  certified  software  within  90 
days  of  mailing  for  carrier  route  rate 
mail. 
— ^Must  use  uniform  address  element 
placement.  Uniform  address  element 
placement  refers  to  the  positioning  of 
elements  within  the  address  block, 
not  the  placement  of  the  address  on 
the  piece  itself.  Although  this 
requirement  will  apply  to  non- 
barcoded  pieces  oiily.  the  Postal 
Service  strongly  recommends  that  all 
mailpieces  contain  an  address  that 
meets  these  standards. 
— ^Must  use  Address  Change  Service 

(ACS). 
— Must  use  computer-based  electnmic 
payment  systems  when  those  systems 
are  developed.  Electronic  payment 
systems  will  not  be  required  in  the 
final  rule  but  will  be  strongly 
recommended.  These  systems  or  their 
data  exchange  formats  have  not  yet 
been  defined. 
— New  containerizatifm  requirements 
will  be  developed  with  mailers.  For 
the  purposes  of  this  rulemaking, 
palletized  sacks  or  packages 
(palletized  trays  for  letter  mail)  will 
be  the  preferred  method  of 
containerization;  sacks  may  also  be 
used. 

•  Must  bear  a  barcode  representing 
not  more  than  11  digits  (not  including 
correction  digits)  on  automation- 
compatible  pieces  other  than  carrier- 
route  rate  flats  as  prescribed  by  the 
Postal  Service  (422.1). 
— If  a  mailpiece  meets  all  machinable 
requirements,  every  piece  (other  than 
the  carrier  route  flat  qualifying 
portion)  must  be  barcoded.  All  pieces 
must  bear  at  least  a  5-digit  barcode, 
and  no  less  than  85%  of  the  pieces 


must  bear  a  ZSP-^4  or  delivery  point 
barcode.  If  a  piece  is  not  machinable, 
barcoding  is  not  required.  The  Postal 
Service  will  include  the  carrier  route 
portion  of  Publications  Service  mail 
when  determining  compliance  with 
the  85%  criterion.  The  criterion  will 
be  determined  based  on  addressed 
pieces,  not  copies.  The  barcoding 
requirement  pertains  only  to 
machinable  mail.  i.e..  mail  that  meets 
all  the  current  IHSffM  standards  for 
automation  compatibility  (see  DMM 
C810  and  C820):  nonmachinable 
pieces  and  carrier  route  rate  mail  do 
not  have  to  bear  barcodes.  The  85% 
criterion  will  be  applied  to  the  entire 
mailed  volume  of  the  issue,  regardless 
of  the  source(s)  of  that  volume. 
Doounentation  can  be  required  to 
support  compliance. 

— Barcodes  are  defined  by  the  cxirrent 
requirements  in  E^IM  C840. 

— ^Automation-compatibility  is  defined 
by  the  current  requirements  in  DMM 
C810  for  letters,  and  those  in  DMM 
C820  for  flats. 

— Must  use  a  certified  system  or 
software  to  determine  and  document 
advertising  and  editorial  percentages 
in  each  edition/issue  when  available. 

— ^The  Postal  Service  does  not  plan  to 
require  use  of  a  certified  system  to 
audit  advertising/nonadvertising 
percentages  in  these  implementation 
rules.  When  such  systems  are 
developed  in  the  future,  and  the 
Postal  Service  has  reason  to  believe 
that  they  will  be,  the  Postal  Service 
expects  to  propose  their  use  in  a 
future  rulemaking. 

•  Must  have  a  legitimate  list  of 
subscribers  or  requesters  (422.1).  (This 
requirement  is  the  same  as  the  current 
standard  for  second-class  mail.) 

•  Must  be  audited  by  a  CPA  or  a 
national  circulation  audit  service  as 
prescribed  by  the  Postal  Service  (422.1). 

•  Must  be  authorized  to  mail  at 
Publications  Service  rates  and,  if  so 
authorized,  may  mail  only  at 
PubUcations  Service  and  in-county  rates 
(483). 

— ^There  will  be  an  application  process 
for  authorization  to  mail  in 
Publications  Service  with  a  proposed 
application  fee  of  $305.  The 
application  process  has  yet  to  be 
developed:  however,  it  is  expected  to 
be  similar  to  the  current  second-class 
procedures.  A  publisher  will  first 
have  to  show  that  the  basic 
requirements  for  entry  into 
Periodicals  have  been  met  (such  as 
frequency  of  issue  etc.).  Then, 
compliance  with  the  additional 
Publications  Service  criteria  must  be 
shown. 
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•  If  a  Publications  Service 
authorization  is  withdrawn  or  revoked, 
a  new  authorization  may  not  be  issued 
for  1  year  (483). 

5.  Publications  Service  Pound  Rate 
Category 

•  A  zoned  pound  rate  applies  to  the 
entire  publication  (422.3).  (This  differs 
from  ciurent  second-class  because  only 
the  advertising  content  of  the 
publication  is  zone  rated.) 

•  Rates  apply  to  five  zones.  (This 
differs  in  that  ciurent  second-class  and 
Regular  Periodicals  have  nine  zones.) 


6.  Publications  Service  Piece  Rate 
Categories  (422.4) 

7.  Basic  Rate  Category  (422.41) 

8.  Carrier  Route  Rate  Category 

•  Applies  to  mail  prepared  and 
presorted  to  carrier  routes  as  prescribed 
by  the  Postal  Service  (422.42). 

— Carrier  route  mail  must  be  prepared  in 
line-of-travel  sequence. 

— This  is  not  exact  walk-sequence 
arrangement  of  the  mailpieces.  For 
line-of-travel  sequence,  the  mailpieces 
are  first  sorted  into  the  sequence  in 


which  the  ZIP-f4  codes  are  delivered 
by  the  carrier.  They  are  further  sorted 
into  ascending  or  descending 
numerical  sequence  within  the 
number  range  associated  with  the 
ZIP+4  code. 

9.  Destination  Entry  Discoimts 

•  Applies  to  mail  entered  at  the 
destination  SCF  or  DDU  (422.5). 

•  DDU  discoimt  applies  only  to 
Carrier  Route  mail  (422.5). 


IIH  .—Periodicals  (Regular  and  Pubucations  Service  Subclasses)— Letters 


Sort  level 


Carrier  Route 
Carrier  Route 

5-Digtt  

3-Digit 

AADC 

Mixed  AADC 


Optionai/re- 
quired 


Optional 

Optior^ 

Optional 

Required 

Required 

Required 


Padoge  minimum 


10  pieces  per  route 

10  pieces  per  route 

N/A  „ 

N/A  

N/A  

No  minimum  AADC  Se- 
quence  (withsepara- 
tioitt). 


Tray  level 


Carrier  Route  (full,  no 
overflow). 

5-Digit  Carrier  Routes 
(no  minimum). 

5-Digit  (full,  no  overflow 
allowed). 

3-Digit  (full,  overflow  al- 
lowed). 

AADC  (full,  overflow  al- 
lowed). 

Mixed  AADC  (no 
mimtmum). 


Regular  rate 


Carrier  Route 
Carrier  Route 
3/5-Digit  ....... 

3/5-Digit 

Basic 

Basic 


Publcations  service  rate 


Put)lications  Service 

Carrier  Route. 
Put)lications  Service 

Carrier  Route. 
PutJiications  Services 

Carrier  Route. 
Put)lications  Service. 

Put)lications  Services. 

Pul)lications  Service. 


III-2.— Periodicals  (Regular  and  Publications  Service  Subclasses) — Flats 


Sort  level 


Rrm 


Carrier  Route 

Carrier  Route 
5-Dlgit 


3-Olgit 

I 

ADC 

Mixed  ADC 


OptionaVre- 
quirad 


Optional 

Optional 

Optional 
Required 

Required 

Required 

Required 


Package  mini- 
mum 


2  copies 


6  pieces  per 
route. 

epiecesper 

route. 
6  pieces 


6pieces 


6  pieces  (fewer 
permitted). 

No  minimum  .... 


Saci(  level 


Carrier  Route  (minimum  one  6- 
piece  pacicage  required  if  24 
or  more  pieces). 

5-Digit  Carrier  Routes  (no  mini- 
mum). 

5-Digit  (minimum  one  6-piece 
package  required  if  24  or 
more  pieces). 

3-Digit  (minimum  one  6-piece 
package  required  if  24  or 
more  pieces). 

ADC  (minimum  one  6-piece 
package  required  if  24  or 
more  pieces). 

Mixed  ADC  (no  minimum)  


Regular  rate 


Carrier  Route 

Carrier  Route 

Carrier  Route 
3/5-DigH  

3/5-Digit  

Basic 

Bask: 


Publicatkxis  service  rate 


Put)licatkxis  Service  or  PdtiUca- 
tkxB  Service  Carrier  Route, 
based  on  further  p>ackaging 
and  sacking. 

Publcatkxis  Servne  Carrier 
Route. 

PubiKatk)r«     Servk:e     Carrier 

Route. 
Put)iicatkx»  ServKe. 


Put)licatk>ns  Servne. 


Put)licatkx)s  Sennce. 


Put)lk»tkxis  Service. 
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3CFR 


6814 „ 40451 

6815...... 40736 

6816 .43345 

6817..„ .43703 

EMCuMve  OrdarK 
July  9, 1910  (Revoked 

in  part  by  PLO 

7153) 42067 

12924  (See  Notice  of 
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12968 40245 
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10,  1995 44723 

No.  95-36  of  August 

14,1995 44725 


4  CFR 

21 


.40737 


5  CFR 

316 39101 

351 44253 

430 43936 

432 43936 

451 .43936 

531... „ 43936 

532 40744 

581 42425 

1201 40744,  43001,  44254 

1320 44978 

2640 44706 


315 43724 

2421 39878 

2422.... 39878 

7  CFR 

51 „ 39241 

272 43347,  43513 

273..- 43347,  43513 

301 39101,  39835,  40053, 

40993,  44415 

319..„ „ 39101 

400 40054,  40055 


40055 

....40056 

40055 

....44255 

43705 

.....39242 
.....42429 

40066 

42769 


401 

402 

404 
71ft 

792 

800 

802 

905 

915 

916 43350 

917 43350 

922 .39104 

923 .39104 

924 „ ^1 04 
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929 40745 
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932 42772 

944 42772 

948 39105.  40259 

959 40747.  42774 

981 40059.  42776 

982 40061 

984 40063 

989 .39837 

993 — 391 07 

997 43353 

1 004  — _ 43953 

1 1 26 -.... 40260 

1413 43001.  44255 

1414 44255 

1415 -...44255 

1416 44255 

1 421 „ 43001 

1755 44727 

3015 . 44122 

3019 44122 


17 43566 

58 .40115 

273 40311 

319 39888,  39889.  42814 

340 43567 

352 4281 4 

353 42472 

354 42472 

920 „ -.44282 

987 401 1 6 

1005 43986 

1 007 ..4281 5 

101 1 43986 

1030 41833 

1040 43066 

1046 43986.  43994 

1065 41833 

1 068 41 833 

1076 41833 

1 079 41 833 

1 280 4031 3 

1 924 - 44283 

1942 44283 

1 948 44283 
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1980. 
3403. 


.44283 
..42990 


12CFR 


8CFR 

103 40064 

208 44260 

212 40064. 44260 

214 44260 

217 40064 

^w9  •••••••*•••••■••••■••••••••••■■•••  ■^VM^O^ 

^OO  ••••••••>•••••••■■••••■••••■■■••**  •^^^^^^ 

242 « 43954.  44260 

245 44260 

248 44260 

264 40064 

274a 44260 

286 „ 40064 

299 43954.  44260 

9CFR 

77 _.44416 

78 44416 

1 17 - 43355 

160 39840 

1 61 39840 

201 42777 

203 42777 

381 43356.  44396 

Pf0p099Q  Riitos: 

94 39890,  43409.  44785 

1 13 ~ 43573 

308 41029.  42816 

310 — 41029.  42816 

318 41029,42816 

320 41029,  42816 

325 41 029.  4281 6 

326 41029.  42816 

327 „...41 029.  42816 

381 41029.  42816 


10CFR 

55„ 

810 


.43358 
.43002 


20 40117 

v\  4nii7 

40 40117 

50 401 17,  43726 

51 401 17 

52 43726 

60 42079 

70 401 1 7 

72 401 17.  42079 

73.. .42079 

75 42079 

100 43726 

436 44286 

490 40539 

600 .40323 


11CFR 

106 

9002 

9003 

9004 

9006 

9007 

9006 

9032 

9033 

9034 , 

9036 


.42429 
,.42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 
..42429 


9037 42429 

9038 „ 42429 

9039 „ 42429 


3 39226,  39490,  43191 

6 39226 

208. 

219 

..39226 

,39490 
..44144 

225 ™ 

325 

327 „... 

565 

'.39^" 
..42680 

.39226 
,39490 
,42741 
.39226 

567 

611 

618 

820 

..39226 

.42025 
..42029 
..42U29 
..42029 

934 

..42779 

PropoMdRulM: 
3 



..39495 

208 

..39495 

220 

..43726 

325 

..39495 

327 

..40776 

500 

..44442 

OWt  ••■•••■••••■•»•■•■• 

510 



..44442 
44442 

515 

529 

533 



..44442 
„44442 
"44442 

543.... 

..44442 

545 

552 

..44442 

44442 

562 

563 

563d 

■■»■■■■■■■«■ 

..44442 

..44442 

44442 

563Q » 

567 

571 

583 

584 

701 

..44442 



..44442 
..44442 
..44442 
..44442 
.39273 

741 „ „ 

.39274 

13CFR 

120 

...42779 

122 :... 

PrapoMd  RutaK 
116 

...42778 

.42781 
...42817 

14CFR 

25 39625.  42029,  44748 

39 39243,  39245.  39627. 

39628.  39631.  39633.  39635, 

39637.  39842.  40748.  40750. 

40753,  40755,  40993,  41793. 

41795.  43359.  43361.  43362, 

43364.  43517.  43519.  43707. 

43963.  44417,  44419.  44421. 

44423 

71 39247.  39638,  39639. 

40069,  41798.  41799.  42031 . 
42429.  42430. 42431. 43366 

73 40994.43708 

95 43964 

97"""..."...4a)70.  W^^ 

42784,  43965 

189 39614 

200 43521 

201 43521 

203 43521 

204- 43621 

206 43521 

215 43521 

232 43521 

271 „ 43521 

272 43521 

291 43521 

294 .43521 


296 43S21 

297 „ „....43521 

298 43521 

300 ..._ 43521 

313 43521 

324 43521 

325 43521 

372 43521 

379 43521 

398 43521 

399 43521 

riupu— d  RutoK 

Ch.  1 43726.  44142 

1 _ 41 160 

25 44387.  44998 

33 - 43727 

39 40118.  40782.  40783. 

41030.  41868,  42479.  43089. 

43413.  43415,  43417,  43728, 
43730,  43995,  44450,  45108 

61 41 1 60.  42764 

63 » 42764 

66 42764 

71 39280,  39893,  39894. 

40020.  40227.  43420 

108 -.42764 

121 41992.  42764 

125 „ 41992 

127 41992 

135 41992.  42764 

141 _ 41 160 

143 41160 

145 -..41992 

15CFR 

292 44750 

902 -.-.... 39248 

905 -...- 39249 

PfopoMtf  RutaK 

801 40336 

944 - 40540 

990- 39804. 43574 

16CFR 

3 39640 

14 42031 

234 40262 

237 40263 

248 40267 

252 40453 

305 43367 

310 43842 

800 40704 

803 -....40704 

1 117 41799 

1500 40785. 41801 

PropoMdRulM: 

3 42481 

31 1 44712 

17CFR 

30 41802 

200 39643 

240 40994 


.39574.  39592 
39574 


270.. 
274. 


18CFR 

35 

284 


.39251 
.39262 


35. 


..43997 


141., 
284., 
388. 


.43998 
.39895 
.43998 


19CFR 

19 42431 

1 01 41 804 

122 41804 

1 32 - 391 08 

20CFR 

335 40073 

404 - 42431.  43709 

422 42431 


230 _ 42482.  43999 

346 43300 

366 42818 

367 42818 

416 40542.  451 10 

21CFR 

73 41805 

1 72 - 44765 

175 — 39645 

176 39646,  44756 

177 39647.  40073 

178 39648.  43370,  44757 

310 42436 

610 39846.  40454.  40466 

520 39846.  40454 

522 39846.  45041 

629 40455.  45041 

624 39846 

558 - 39846,  39847 

882 43967 

1309 -.42436 

1310 42436 

rropowd  RuIm: 

1 01 — 44786 

201 441 82 

208 44182 

310 —.44787 

31 4 - 441 82 

341 44787 

601 44182 

1 301 43732 

1303 - 43732 

1304 43732 

1305 - 43732 

310...™ 43091,  43421 

341 43091,  43421 

801 41314 

803 ~ 41314 

804 41314 

897 -.41314 

...44451 


22CFR 

41 _.„„...„ 42034 

213 40456 


23CFR 

635 


.44271 


24CFR 

25 

26 

91 

100 

202 

203 


.39236 
..39236 
...45042 
...43322 
...39236 
...42764 


206..- 42764 

300 42012 
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310 _ 42012 

320 - 42012 

330 42012 

340..- 42012 

360 .42012 

360 -.42012 

370 42012 

3W 42012 

390 42012 

396 .42012 

586 .42972 

ate 42222, 42230 

1 71 0 - 42436 

PfopoMd  RutoK 

982 43840 

888 _ 42290 

26CFR 

1 39649,  40075.  40997. 

42786.43631,44274 

20 43531.  43664 

2$ -43531 

31 391 09 

40 40079.44758 

48 40079 

301 39652,  40086 

602 40079,  40997,  43531, 

43664 
PrapoMdRulM: 

1 39896.  39902.  40792, 

40794,  40796,  42819,  43091 

20 43574 

40 _ .44788 

301 39903,  43091 

28CPR 

2 .40092,  40094,  40270 

49 44279 

PnopoMd  RuIm: 

16 .44788 

29CFR 

20~ 4101 6 

1813 43371 

1614 „ - -43371 

1910 40457 

1926 39254 

1952 — 43969 

2200 41805 

2806 39848 

2609 39848 

2819 -...42037 

2676 42037 

PraposMl  RuIm: 

1910 .39281 

1986 451 1 1 

2610 - .39208 

2606 44168 

2616 41033 

2616 44168 

2617 - 44158 

2829- 44168 

adcFR 

901 42040 

925 43972 

946 ..- 40271 

948 — 42437 

Propwd  RutoK 

206 40120,  40127,  43735 

211 45112 

260 41 034.  4281 9 

260 43735 

266 41 034 

931 .43676 


944 

31CFR 
0 


.43677 


103., 
515., 


..42042 
...44144 
.39255 


1 40797 

103 39665.  44146. 44151 

32CFR 

92 40277 

v«M# ••■■■••■••■••••••■•■■•*•■••««•.,. „4^^f  / 

368  .  AA977 

372 44277 

393 -.-44277 


.39286 


220. 


33CFR 

100 40096,  43976,  43978. 

44424.  44428.  46043.  45044. 
45046 

1 1 0 -43372 

117 40097.  43373 

126 - 39788 

127 39788 

137 39849 

1 51 43374 

165 43374 

166 46006 

165 40468.  41017.  41018. 

42787.  42788.  42790.  43372. 

44428.  44429,  44430,  46046, 
45047 

322 - .44760 

334 43378 

PropoMdRulM: 

1 39130 

117 39287,  40138,  42826, 

42827 

166 40543 

183 40545 

34CFR 

76 41286 

366 39216 

667 41286 

668 42408 


98 - 44696 

345...- 40688 

371 42490 

36CFR 

7 39257 

242 40669.  40461 

261 .45268 

261 45258 

1220 44634 

1222 44634 

1228 44634 

1234 - 44634 

1253 „ 40416 

PropoMdRulM; 

13 40798 

242 42085.  44000 

1415 39906 

37CFR 

1 41018.44120 

2 41018.44120 

7 41018.44120 

401 41811 


.41036,42362 


3... 
5.- 


.42362 
.42362 


38CFR 
2 


.40756 


1. 


39CFR 

1 1 1 391 1 1 ,  43005 

PropoMdRulM; 

1 1 1 45298 

40CFR 

9  — 40474,  42791,  43244, 

43680 

51 40098.  40465.  44762 

52 39115.  39268.  39851, 

39865,  39857,  40101,  40285, 
40286.  40291,  40292,  40465, 
40758,  42042,  43008.  43012, 
43015.  43017.  43020.  43379. 
43383.  43386.  43388,  43394. 
43396.  43710.  43713,  43714, 
44277,  44431,  45048.  45051, 
46054.  45055,  45056 

60 43244 

61..— 39263.  43396 

63 43244 

70 39862. 40101,  42045 

80...- 40006 

81 39116,  39258.  39857, 

40297.  43017.  43020,  45066 

82 40420 

86 39264,  40474.  43880 

93 40098.  44762 

122 40230 

124.- 40230 

131 44120 

136 39686.  44670 

180 40498,  40500,  40503, 

42443.  42446,  42447.  42449, 

42450,  42453.  42456.  42458. 

43718.  45060.  45062.  45064. 

45065,45067 

185 40603,  42463.  42456. 

42468.  42460 

186 42460.  45067 

1 95 41 81 3 

258 - —..40104 

261 41817 

271 41818,  42046,  43979. 

45069.45071 

272 44278 

712 39654 

721 46072 

Propoood  RuIm: 

Ch.  1 39668.  44290 

9 41870 

51 39297.  43092.  44790 

52 39298.  39907.  39910, 

3991 1 ,  401 39.  40338.  40799. 
42130.  42491.  43092.  43099. 
43100.  43104.  43421.  43423. 
43424,  43737.  44452,  45112. 
46113 

60 41870 

61 39299.  43424 

70 39911,  40140,  44799, 

44805 

80 40009 

81 39298.  39911,  40338, 

43104.44462,45113 

85 43092 

93 44790 

144.-.„ - 44652 

146 44652 


148 43654 

180 39299,  39302.  40545. 

42494.  43738.  461 13.  451 15 

185 39302 

194 .39131 

258 40799 

260 41870 

262 41870 

"^^"••••••••■•••••••••••••••••••••■•••^  1  Of  u 

268 43654 

270 41870 

271 41870.  43654 

300 41051.  43424,  46117 

302 40042 

355 40042 

372 - 39lie.  44000 

433 40145 

438 40145 

464 401 45 

721 451 19 

41CFR 

Ch.  114...... 39864 

101-17 - 45085 

42CFR 

409 39122 

41 1 41914 

442 - —.45086 

484 391 22 

486 1 45086 

493 -.. 45086 

PropoMdRulM! 

412 39304 

413..™ —39304 

424 39304 

485 39304 

489 39304 

43CFR 

PuMte  Lwd  Ofdm: 

7149 39655 

71 50 39666 

71 51 42792 

7152 42792 

/  ido....— ...M M. ..»»..... 4206/ 

71 64 44435 

7155 44763 

7156 44763 

7158 44764 

44CFR 

64 39123.42462 

65 39865,  39867,  44766. 

44767 

67 39868.44769 

206 43740 


10 39694 

67 - 39912.44812 

45CFR 

11 40505 

1 1 60 -...42464 

1355 — 40506 

48CFR 

30 39267,  40227,  41167 

67 40238 

150 39267,  40227,  41157 

160 39268 

310 44438 

387 42466.43720 

514 - 44436 
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15 40780 
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68 -...42068 
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25 43740 

36 44296 
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64 .39136 
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73 „..39141 ,  39142,  39143, 

39308.  40146,  40812, 40813, 

40814, 41870,  42130, 44003, 
44004,44820 

76 _ 45127 

95..._. .43105,  45128 

48CFR 

Ch.  I 42648 

Ch.  II 40105 

1 42649,  42664 

2  426S2 

4 42649. 42652 

5 ~ 42652 

6 42652,  42664 

14.™ 42649,  42652 

15 .42649,  42652.  43721 

17..... 42652 

19 42652 

25 42649.  42652 

31 42657,  42659,  42662 

36 „ 42652 

37 -42659 

42 42657,  42659,  42663 

50 42649 

51- 42652 

52 42649.  42652.  42657, 

42659,  42663 

204 43191 

206 40106 

207 —.40106 

215 40106,43191 


217 43191 

219  - 40106, 41157,  43563 

227 41157 

235 40107 

252. -.., 40106 

501 -..401 07,  42793 

503 42793,42801 

504 - 42801 

505 _ —.42793,  42801 

506 -..42793 

507 „. 42793,  42801 

510 — 42801 

512 42801 

513 42801 

514 .42801,  44387 

519 38660.  42793 

523 42801 

528 42801 

529 -42801 
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536 42801 
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562 - J9660.  42793 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOB:        Any  person  who  uies  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  OfBca  of  the  Federal  Register. 

WHAT:     Free  publk  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations.  ^ 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introducdon  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  reguladoiu  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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WHERE: 


WASHINGTON,  DC 

September  12  at  9KM)  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATHmS:   202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


ATLANTA,  GA 

September  20  at  9:00  am 
Cmters  for  Disease  Control 

and  Prevention 
1600  Clifton  Rd.,  NE. 
Auditorium  A 
AtlanU,  GA 
404-639-3528 

(Atlanta  area) 
1-800-688-9889 

(Outside  Atlanta  area) 
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irlcultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Southern  Michigan,  45574-45578 
Onions  (sweet)  grown  in  Washington  and  Oregon,  45325- 
j,    45326 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Rural  Utilities  Service 

Army  Department 

NOTICES 
Meetings: 
Collegiate  Education  Advisory  Ckimmittee,  45402 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 


Aasac 


issinatlon  Records  Review  Board 

RUl^S 

Freedom  of  Information  Act;  implementation,  45338-45343 
Government  in  the  Simshine  Act;  implementation,  45335- 
45338 

Bonneville  Power  Administration 

NOTICES 

Business  plan;  record  of  decision,  45406 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  45526 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Bacterial  identification  devices;  gram-negative  bacterial 
isolates  for  quality  control;  availability,  45486-45487 


Commerce  Department 

See  Export  Administration  Bureau 

5ee  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
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mmodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 

New  York  Mercantile  Exchange — 
I      Electricity  delivery  at  California/Oregon  border  and 
I  Palo  Verde,  AZ,  45402 

Defense  Department 
See  Army  Diepartment 
RULES 

Acquisition  regulations: 
Miller  Act  bond  requirements;  alternatives,  45376-45378 


Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  45402-45405 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

EIS  Brake  Parts  Division,  45494 

Fioretti  Inc.,  45494-45495 

Sonat  Exploration  C^o.,  45495 

Wirekrafl  Industries,  Inc.,  45495 
NAFTA  transitional  adjustment  assistance: 

Blue  Eagle  Exploration,  Inc.,  45495 

Wirekraft  Industries,  Inc.,  45495-45496 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Conunission 
RULES 

Acquisition  regulations: 
Federal  information  processing  resources  acqtiisition  by 
contracting 
Correction,  45528 
PROPOSED  RULES 

Nuclear  safety  management;  contractor  and  subcontractor 
activities;  and  radiation  protection  of  pubUc  and 
environment,  45381-45385 
NOTICES 
Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board — 
Idaho  National  Engineering  Laboratory,  45405 

Environmental  Protection  Agency 

RULES 

Superfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  45343-45344 
PROPOSED  RULES 
Air  pollution  control;  new  motor  vehicles  and  engines: 

Heavy-duty  engines,  45580-45604 
Clean  Air  Act: 
Federal  and  State  operating  permits  programs; 
streamlined  procedures,  45530-45571 
NOTICES 

Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Cedartown  Landfill  Site,  GA,  45409 
Daytona  Antifreeze  Site,  GA,  45409 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Older  Workers  Benefit  Protection  Act  Negotiated 
Rulemaking  Advisory  Committee: 
Establishment,  45388-45390 

Executive  Office  of  the  President 

See  Presidential  Documents 
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Export  Administration  Bureau 

NOTICES 
Meetings: 
President's  Export  Council,  45399  * 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  45326-45329 

Standard  instrument  approach  procedures,  45329-45331 

PROPOSED  RULES 

Class  E  airspace,  45387-45388 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Alaska,  45373 

Alaska  et  al.,  45373-45374 

Missouri,  45374 

Montana.  45374 

Virginia,  45374-45375 
Television  broadcasting: 

Cable  television  systems — 
Major  television  markets;  Ust,  45375-45376 
PflOPOSEO  RULES 
Radio  stations;  table  of  assignments: 

Michigan,  45390 

West  Virginia  et  al.,  45391 

Wyoming,  45391-45392 
Television  stations;  table  of  assignments: 

South  Dakota,  45390-^5391 

Federal  Deposit  Insurance  Corporation 

RULES 

Capital  maintenance: 
Transfer  of  assets  with  recourse;  small  business 
obhgations,  45606-45609 

Federal  Emergency  Management  Agency 

NOTICES 

Flood  insurance  program: 
Flood  map  changes,  45409—45485 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Crossroads  Pipeline  Co.  et  al.,  45406-45408 
Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.  et  al.,  45408  * 

Northern  Natural  Gas  Co.,  45408-45409 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Audrain  County  et  al.,  MO,  45510-45511 

Federal  Reserve  System 

RULES 

Membership  of  State  lianking  institutions  (Regulation  H); 
and  bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Capital  adequacy  guidelines,  45612-45616 
PROPOSED  RULES 
Equal  opportunity  rules;  complaint  processing  procedures; 

investigative  file  accessibility,  45385-45387 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Camden  National  Corp.,  45485 
Lane,  Thomas  Graves,  et  al.,  45485 


National  Westminster  Bank  PLC  et  al.,  45485-45486 

Schneider,  Richard  D.,  45486 

United  Seciuity  Bancorporation,  45486 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  savings  plan: 
Legal  process  for  enforcement  of  participant's  legal 

obhgations  to  provide  child  support  or  make  alimony 
payments,  45624-45626 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  estabUshment,  etc., 
45628-45642 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
45491-45492 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems 
Issue-focused  pubUc  meetings,  45380-45381 

Forest  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
San  Bernardino  National  Forest.  CA,  45396-45397 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Federal  Supply  Service  schedules  industrial  funding 
implementation 
Correction,  45528 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Pubhc  Health  Service 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Health  maintenance  organizations  (HMO),  competitive 
medical  plans,  and  health  care  prepajmient  plans; 
payment  Umits 
Correction,  45372 
Secondary  payer  for  individuals  entitled  to  Medicare  and 
also  covered  under  group  health  plans,  45344-45372 
NOTICES 

Agency  information  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  45487 

Housing  and  Urban  Development  Department 

RULES 

HUD-owned  properties: 
Sale  of  HUD-held  single  family  mortgages,  45331-45335 
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Indian  Affairs  Bureau 

RULES 

Land  and  water. 
Indian  tribes'  off-reservation  land  acquisitions;  trust 
status 
Correction,  45528 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  from — 
Japan,  45398 
Countervailing  duty  orders: 
Intent  to  revoke.  45398-45399 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.,  45492 

Soo  Lme  Railroad  Co.,  45492-45493 

Union  Railroad  of  Oregon,  45493 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Horsehead  Industries,  Inc.,  et  al.,  45493-45494 

Labor  Department 

See  Employment  and  Training  Administration 
NOTICES 
Meetings: 
Trade  Negotiations  and  Trade  PoUcy  Labor  Advisory 
I      Committee,  45494 

Land  Management  Bureau 

RULES 

PubUc  land  orders: 

Idaho,  45372-45373 
NOTICES 
Alaska  Native  claims  selection: 

Port  Graham  Corp.,  45488-45489 
Closure  of  pubhc  lands: 

Oregon,  45489 
Environmental  statements;  avaikbiUty,  etc.: 

Wyommg  Wind  Energy  Project,  WY,  45489-45490 
Realty  actions;  sales,  leases,  etc.: 

Ar^na;  correction.  45490 

Nevada,  45490 
Survey  plat  filings: 

New  Mexico,  45490-45491 

National  Aeronautics  and  Space  Administration 
Nonces 

Meetings: 
Earth  Systems  Science  and  Applications  Advisory 
Committee,  45496 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings;  Stmshine  Act,  45526 


National  Institutes  of  Health 

NOTICES 
Meetings: 

AIDS  Research  Program  Evaluation  Woridng  Group. 
45487-45488 

National  Heart.  Lung,  and  Blood  Institute,  45488 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska,  45378-45379 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groimdfish,  45392-45393 

Gulf  of  Mexico  reef  fish,  45392 

North  Pacific  Fisheries  research  plan;  electronic 
transmission  of  observer  data,  45393-45395 
NOTICES 
Permits: 

Endangered  and  threatened  species,  45399-45401 

National  Partt  Service 

NOTICES  • 

Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission, 
45492 

National  Science  Foundation 

NOTICES 

Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  45496-45497 
Design,  Manufactiu^,  and  Industrial  Innovation  Special 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabitity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federati  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txioks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart956 

[Docket  No.  FV95-«56-inR] 

S\weet  Ontons  Grown  In  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Expenses  and 
Assessment  Rats 

agency:  Agriculttiral  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department]  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses  under  Marketing 
Order  No.  956  for  the  1995-96  fiscal 
period.  Authorization  of  this  budget 
enables  the  Walla  Walla  Sweet  Onion 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Fimds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  Jtme  1, 1995,  through 
May  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  PO 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Robert  J.  Curry,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland,  OR 
97204,  telephone  503-326-2724. 
SUPPLEMENTARY  INFORMATKM:  This  rule 
is  issued  tmder  Marketing  Agreement 
and  Order  No.  95&  (7  CFR  part  956) 
regulating  the  handling  of  Sweet  Qilons 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 


Oregon.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultiual  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect  Walla  Walla  Sweet  Onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  Walla  Walla 
Sweet  Onion  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
during  the  1995-96  fiscal  period,  which 
began  June  1, 1995,  and  ends  May  31, 
1996.  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUcies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wall  not  be  imduly 
or  disproportionately  burdened. 
Marinating  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 


small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  producers 
of  Walla  Walla  Sweet  Onions  under  this 
marketing  order,  and  approximately  9 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricidtural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Walla 
Walla  Sweet  Onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Walla  Walla  Sweet  Chiion  Committee, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Walla  Walla  Sweet  Onions.  They  are 
famiUar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
disciissed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Walla  Walla  Sweet 
Onions.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  be 
estabhshed  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  order  became  effective  May  19, 
1995,  and  the  Committee  met  on  Jime  7, 
1995,  and  unanimously  recommended 
an  initial  budget  of  $72,000.  Expense 
items  include  $12,000  for  a  manager  or 
management  services,  $15,000  for 
management  support  services,  $1,000 
for  a  financial  audit,  $1,000  for  staff 
travel,  $2,500  for  Committee  travel, 
$10,000  for  research  projects,  $12,000 
for  promotion  projects,  $3,000  for 
compUance,  $6,000  for  Perishable 
Agricultural  Commodities  Act  expenses, 
and  $9,500  for  a  miscellaneous  fimd  for 
contingency  and  reserve. 

The  Committee  also  imanimously 
recommended  an  assessment  rate  of 
$0.12  per  50-poimd  bag  or  equivalent. 
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This  rate  when  applied  to  anticipated 
onion  shipments  of  600,000  bags  will 
yield  $72,000  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses. 

An  interim  final  rule  was  pubUshed 
in  the  Federal  Register  on  July  5, 1995 
(60  FR  34843).  That  interim  final  rule 
added  §  956.201  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  August  4, 1995.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  {X)stponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  inciured  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  June  1, 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  pubUshed  in  the 
Federal  Register  as  an  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  956  is  amended  as 
follows: 

PAFIT  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

Accordingly,  the  interim  final  rule 
adding  §956.201  which  was  published 
at  60  FR  34843  on  July  5, 1995,  is 
adopted  as  a  final  rule  without  change. 


Dated:  August  25, 1995. 
Sharon  Bomer  LauritBen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-21652  Filed  8-30-95;  8:45  am] 

WUMG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docl(et  No.  95-ACE-1] 

Establishment  of  Class  E  Airspace; 
Nebrasiia  City,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Nebraska  City  Municipal 
Airport,  Nebraska  City,  NE.  The 
development  of  two  new  standard 
instnunent  approach  procedures 
(SIAPs)  at  Nebraska  City  Municipal 
Airport,  Nebraska  City,  NE,  utilizing  the 
Nebraska  City  NDB  has  made  the 
proposal  necessary.  The  intended  effect 
of  this  action  is  to  provide  controlled 
airspace  for  aircraft  executing  these 
SIAPs  at  Nebraska  City.  NE.  A  minor 
correction  is  being  made  in  the 
geographic  coordinates  of  the  Nebraska 
City  Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  November  9. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Operations  Branch,  ACE- 
530,  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  City, 
Missouri  64106;  telephone:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  21, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at 
Nebraska  City,  NE  (60  FR  25871).  The 
proposed  action  would  provide 
controlled  airspace  to  accommodate 
NDB  SIAPs  to  Rimways  15  &  33  at  the 
Nebraska  Qty  Mimidpal  Airport.  A 
minor  correction  is  being  made  in  the 
geographic  coordinates  of  the  airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  areas  extending  bom  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraphs  6005  of 
FAA  Order  7400.9B  dated  July  18, 1994, 


and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  E  airspace  at 
Nebraska  City,  NE,  providing  controlled 
airspace  for  aircraft  executing  NDB 
Runway  15/33  SIAPs  to  the  Nebraska 
Qty  Municipal  Airport.  This  action  also 
corrects  the  geographic  position 
coordinates  of  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACE  NE  ES  Nebraska  Qty,  NE  [New] 
Nebraska  City  Municipal  Airport,  NE. 
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(lat.  40»36'23"  N,  long.  gs'Sl'SQ"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7-mile  radius 
of  the  Nebraska  Qty  Municipal  Airport 

***** 

Issued  in  Kansas  City,  MO,  on  August  15, 
1995. 

Hennan  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Bepon. 
[FR  Doc.  95-21677  Filed  8-30-95;  8:45  am] 
BIUMO  COM  4*10-13-M 


14  CFR  Part  71 

[Airspace  Doctet  No.  95-AQL-02] 

Amendment  to  Class  E  Airspace; 
Cadillac,  Mi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Cadillac,  MI,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
25  at  the  Wexford  County  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  to  1,200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  section  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Je&ey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
-Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  7, 1995,  the  FAA  proposed  to 
amend  part  7  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
Class  E  airspace  at  Cadillac,  MI  (60  FR 
30029).  The  proposal  was  to  add 
controlled  airspace  extending  from  700 
feet  to  1,200  feet  AGL  to  contain 
Instnunent  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 


designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  siuface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9B  dated  July 
18, 1994,  and  effective  September  16. 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  ^lass  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Hie  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Cadillac  MI,  to  accommodate  aircraft 
executing  the  GPS  Runway  25  SIAP  at 
Wexford  County  Airport.  Controlled 
airspace  extending  upward  &x)m  700  to 
1,200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabUng 
pilots  to  circiunnavigate  the  area  or 
otherwise  comply  with  IFR  procediu«s. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cturrent.  Therefore,  this  regualtion^l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Art- 
List  of  Subjects  in  14  C7%  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

•  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  195»-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points. 


dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  600S    Qass  E  airspace  areas 
extending  upward  frvm  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  ES  Cadillac  MI  [Revised] 

Cadillac.  Wexford  County  Airport,  MI 
(lat  44»16'31"  N.,  long  85''25'08"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7.4  mile 
radius  of  the  Wexford  County  Airport  and 
within  3.9  miles  either  side  of  the  246  degree 
bearing  from  the  airport  extending  from  the 
7.4  mile  radius  to  8.3  miles  southwest  of  the 
airport,  and  within  1.7  miles  either  side  of 
the  062  degree  bearing  from  the  airport 
extending  from  the  7.4  mile  radius  to  10.3 
miles  northeast  of  the  airport. 

Issued  in  Des  Plaines,  Illinois  on  August  7, 
1995. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  95-21678  Filed  8-30-«5;  8:45  am] 

BILLMO  CODE  4»I0-1»4I 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-2] 

Establishment  of  Class  E  Airspace; 
Scritmer,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Scribner  State  Airport, 
Scribner,  NE.  The  development  of  a  new 
standard  instrument  approach 
procedure  (SIAP)  at  Scribner  State 
Airport,  Scribner,  NE,  utilizing  the 
Scribner,  NE,  Very  High  Frequency 
Omnidirectional  Range  (VOR)  as  a 
navigational  aid,  has  made  the  proposal 
necessary.  The  intended  effect  of  this 
artion  is  to  provide  controlled  airspace 
for  aircraft  executing  the  SIAP  at 
Scribner,  NE.  A  minor  correction  is 
being  made  by  enlarging  the  radius 
around  the  Scribner  State  Airport  and 
excluding  that  airspace  within  the 
Fremont,  NE,  Class  E  airspace  area. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Operations  Branch,  ACE- 
530,  Federal  Aviation  Administration, 
601  East  12th  Street.  Kansas  City. 
Missouri  64106;  telephone:  (816)  426- 
3408. 
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SUPPLEMENTARY  INFORMATION: 
History 

On  May  24, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
estabUshing  Class  E  airspace  at  Scribner, 
NE  (60  FR  27452).  The  proposed  action 
would  provide  controlled  airspace  to 
accommodate  a  VOR  SIAP  to  Runway 
17/35  at  the  Scribner  State  Airport.  A 
minor  correction  is  being  made  to 
enlarge  the  radiiis  around  the  airport 
and  to  exclude  that  airspace  within  the 
Fremont,  NE,  Class  E  airspace  area. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraphs  6005  of 
FAA  Order  7400.9B  dated  July  18, 1994, 
and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
pubUshed  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Scribner,  NE,  providing  controlled 
airspace  for  aircraft  executing  the  VOR 
Runway  17/35  SIAP  to  the  Scribner 
State  Airport.  This  action  also  corrects 
the  radius  arotmd  the  airport  and 
excludes  that  airspace  within  the 
Fremont,  NE,  Class  E  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ctuxent.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regxilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  FoUdes  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  Mdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sobjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Pampvph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACE  NE  E5  Scribner,  NE  [New] 

Scribner  State  Airport,  NE. 

(lat.  41°36'46"  N,  long.  96''37'43"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  7.1-mile  radius 
of  the  Scribner  State  Airport:  excluding  that 
airspace  within  the  Fremont,  NE,  Class  E 
airspace  area. 
•         •         *         *         • 

Issued  in  Kansas  City,  MO,  on  August  4. 
1995. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division  Central  Region. 
(FR  Doc.  95-21679  Filed  8-30-95;  8:45  am] 

BILIJNG  COOe  4»ia-13-M 


14  CFR  Part  71 

[AirsfMce  Docket  No.  95-ACE-6] 

Establishment  of  Class  E  Airspace, 
Scott  City,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Scott  Qty  Mimicipal 
Airport,  Scott  City,  KS.  The 
development  of  a  new  standard 
instrument  approach  procediu^  (SIAP) 
at  Scott  City  Municipal  Airport,  Scott 
City,  KS,  utihzing  the  Scott  City  NDB 
has  made  the  proposal  necessary.  The 
intended  effect  of  this  action  is  to 
provide  controlled  airspace  for  aircraft 
executing  the  SIAP  at  Scott  Qty,  KS.  A 
minor  correction  is  being  made  in  the 
geographic  coordinates  of  the  Scott  Qty 
Mimicipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  November  9, 
1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division. 
Air  Traffic  Operations  Branch,  ACE- 
530,  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  City. 
Missouri  64106;  telephone:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  8, 1995,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at  Scott 
aty,  KS  (60  FR  30028).  The  proposed 
action  would  provide  controlled 
airspace  to  accommodate  an  NDB  SIAP 
to  Rimway  35  at  the  Scott  City 
Mimicipal  Airport.  A  minor  correction 
is  being  made  in  the  geographic 
coordinates  of  the  airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraphs  6005  of 
FAA  Order  7400.9B  dated  July  18, 1994, 
and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Scott  aty,  KS,  providing  controlled 
airspace  for  aircraft  executing  the  NDB 
Runway  35  SIAP  to  the  Scott  City 
Mimicipal  Airport.  This  action  also 
corrects  the  geographic  position 
coordinates  of  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 
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Liat  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorpmation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  foUovtrs: 

PART71-(AMENDEp] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854:  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
, ,    extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACZ  KS  E5  Scott  City.  KS  (New] 

Scott  Qty  Mimicipal  Airport,  KS. 

flat.  38»28'36"N,  long.  100^3'07"  W) 
Scott  City  NDB 

flat.  38»28'49"  N,  long.  100^3'18"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.5-mile  radius 
of  the  Scott  City  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  169°  bearing 
from  the  Scott  Qty  NDB  extending  from  the 
6.5-mile  radius  to  7  miles  south  of  tiie 
airport 


Issued  in  Kansas  Qty,  MO,  on  August  4, 
1995. 


iJ.Lyoiis,JrH 

Manager,  Air  Traffic  Division  Central  Region. 
(FR  Doc  95-21680  Filed  8-30-95;  8:45  am] 
BUMQ  0001  4t10-13-M 

14CFRPart97 

[Docket  No.  28316;  Amdt  Na  1683] 

Standard  Instrumant  Approach 
Procedures;  Miacelianeous 
Amendments 

A9ENCY:  Federal  Aviation 
Administration  (FAA),  DGT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 


(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occumng  in 
the  National  Airspace  System,  such  as 
the  conunissioning  of  new  navigational 
fecilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safiB  flight 
operations  under  Instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  e^Bctive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference— approved 
by  the  Director  of  the  Federal  Re^ster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  fit)m  : 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weelcs,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabhshes,  amends,  suspends,  or 
revolces  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 


Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vert>atim 
pubhcation  in  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
publication  of  the  complete  description 
of  each  SIAP  containea  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identffication  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
follovnng  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  a^cted 
airports.  All  SIAP  amendments  in  this, 
rule  have  been  previously  issued  by  the 
FAA  m  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  fUght 
safety  relating  directiy  to  pubUshed 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days.     , 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  pubUc 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  appUcable, 
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that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Coiiclusi<Hi 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  cm  t^ubstantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sobjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  25. 
199S. 

Thonua  C  Aocardi, 

Diiector,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aitfbority:  49  U.S.C  106(g).  40103, 40113. 
40120. 44701;  and  14  CFR  11.49(b)(2). 

2.  Part  92  is  amended  to  read  as 
follows: 

If  97^  97^  97JZ7, 97^,  97.31, 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\P8;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  •  Effective  Upon  Publication 


FDCdate 

State 

aty 

Airport 

FDCNo. 

SIAP 

• 

07/27/95 
08/1 0«6 

08/11/95 

AR 

Ml 

CA 

CA 

TX 

FL 

MD 

MD 

CA 
CT 

NH 

WV 

OK 
lA 

lA 
lA 
lA 
IN 
IN 
IN 
IN 
MO 

Magnolia 

Hancock 

Fuilefton 

Ma^iolia  Muni 

Houghton  County  Memorial 

Fullerton  Muni 

FuHerton  Muni 

Houston  Intercontinental 

Pensacola  Regkxial 

Baitimore-Washington  InU  

Baltimore-Washington  IntI  

McCteHan-Patomar  

Biadtoy  Intl 

5/3672 

5/4112 

5M141 

5/4143" 

5/4154 

•     5/4301 
5/4289 
S/4290 

5/4328 
5/4327 

5/4326 

5/4322 

5/4348 
5/4386 

5/4428 
5/4430 
5/4432 
5/4439 
5/4437 
5/4438 
5/4424 
5/4418 

NDB  OR  GPS  RWY  35,  ORIG... 
ILS  RWY  31  AMDT  12A... 
VOR  OR  GPS-A  MADJ  6A 

08/11/95 

Fullerton 

LOC  RWY  24  AMDT  3A 

08/11/95 

08/17/95 
08/17/95 
08/17/95 

08/18/95 
08/18/95 

Houston  

Pensacola 

BaWmofe 

Baltimofe  

Cartebad „ 

Windsor  Locks 

NDB  OR  GPS  RWY  26  AMDT 

1... 
VOR  OR  GPS  RWY  8  AMDT  3... 
ILS  RWY  15R  AMDT  13... 
VOR  OR  GPS  RWY  28  AMDT 

21 C... 
ILS  RWY  24  AMDT  7... 
NDB  OR  GPS  RWY  6    AMDT 

06/18/95 

08/18/95 

08/19/95 
08/22/95 

Manchester „ 

Morgantown 

Tulsa „    „ 

Dubuque 

Manchester 

Morgantown  Muni-Walter  L  Bfll 
HartFiekJ. 

Tulsa  Intl . 

Dubuque  Regkxtal 

Muscatine  Muni  

26... 
VOR/DME  RNAV  RWY  6.  AMDT 

3... 
VOR  OR  GPS-A  AMDT  Tl... 

ILS  RWY  18L.  AMDT  13... 

VOR  OR  GPS  RWY  13   AMDT 

06/23/95 

Muscatine « 

Muscatine 

Muscatine  „ 

EvansviHe  

Indanapolis  ..„ 

Incfianapolis  .... 

8... 
RNAV  RWY  23.  ORIG... 

08/23/95 
06/23/95 
08/23/95 
08/23/95 
08/23/95 

Muscatine  Muni  

Muscatine  Muni  „... 

Evansville  Regional 

Indtenapolis  InM 

Mount  Comfort ™. 

Hulman  Re^iuiiai ».............__ 

Saceslon  Memorial  Muni 

VOR  RWY  23,  AMDT  6... 

NDB  OR  GPS  RWY  5.  AMDT  2... 

ILS  RWY  22  AMDT  20... 

ILS  RWY  32  AMDT  17... 

ILS  RWY  25  AMDT  2 . 

08/23/95 
08/23/95 

Terre  Haute  . ._. 

Sikeston 

ILS  RWY  5  AMDT  22... 

VOR  OR  GPS  RWY  20.  AIMDT 

3... 

y 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Omee  of  the  Assiatant  Secretary  for 
Houaing-Pederal  Houaing 
Commiaaioner 

24CFRPart291 
[Oockat  Na  FR-3814-1-01] 
Rm2502-AQ42 

Sale  of  HUD-HeM  Single  Family 
Mortgagee 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  sets  forth 
HUD's  policies  and  procedures  for  the 
sale  of  HUD-held  single  family 
mortgages.  HUD  intends  to  sell  a  large 
portion  of  its  single  family  mortgages, 
including  both  performing  and 
nonperforming  mortgages,  without 
recourse  and  without  FHA  insurance. 
HUD  intends  to  sell  these  mortgages  to 
reduce  losses  to  the  FHA  fund,  decrease 
its  inventory  of  single  family  mortgages, 
and  improve  the  servicing  of  these 
mortgages. 
DATES:  Effective  Date:  October  2, 1995. 

Sunset  Provision:  Sections  291.300 
through  291.307  shall  expire  and  shall 
not  be  in  efiect  after  September  30, 
1996,  unless  prior  to  September  30, 
1996,  HUD  pubUshes  a  final  rule 
adopting  the  interim  rule  with  or 
without  changes,  or  publishes  a  notice 
in  the  Federal  Register  to  extend  the 
effective  date  of  the  interim  rule. 

Comments  due  date:  October  30, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washhigton,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comm\mication  submitted  will 
be  available  for  public  inspection  and 
copying  diuing  regular  business  hours 
(7:30  a.m.-5:30  p.m.  eastern  time)  at  the 
above  address.  HUD  will  not  accept 
comments  sent  by  facsimile  (FAX). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Bates,  Director,  Single  Family 
Servicing,  Office  of  Housing.  Room 
9178,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 


Washington,  D.C  20410,  telephone 
(202)  708-1672.  Hearing-  or  speech- 
impaired  individuals  may  call  the  TDD 
number  (202)  70&-4594.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Housing  and 
Urban  Development's  (HUD's)  inventory 
'  of  single  family  mortgages  is  large  and 
growing.  Since  October  1986,  HUD's 
portfoUo  of  single  family  mortgages  has 
increased  £rom  approximately  49,000  to 
its  current  level  of  approximately 
90,000.  This  portfolio  consists  ofi  (1) 
mortgages  assigned  pursuant  to  section 
230  of  the  National  Housing  Act,  (2) 
mortgages  assigned  pinsuant  to  section 
221(g)(4)  of  the  National  Housing  Act 
(automatically  assigned  mortgages),  and 
(3)  purchase  money  mortgages  issued 
when  HUD  sold  single  family  properties 
from  its  own  inventory  or  issued  a 
mortgage  in  connection  with  the 
settlement  of  Ferrell  v.  Pierce.  In  the 
futiue,  HUD  anticipates  that  it  will 
acquire  between  17,000  and  20.000  new 
single  family  mortgages  each  year. 

Although  most  of  the  single  family 
mortgages  in  HUD's  inventory  have 
outstanding  delinquencies  under  the 
mortgage.  dx>ut  60  percent  of  these 
mortgages  are  current  imder  forbearance 
agreements.  Almost  40  percent  of  these 
mortgages  are  in  default  on  their 
mortgage  obUgations  under  forbearance 
and  repayment  agreements.  Another  20 
percent  have  Uttle  hope  of  ever  paying 
off  arrearages  and  so  remain  in  danger 
of  foreclosure  over  time.  The  Office  of 
Management  and  Budget  has 
acknowledged  the  problems  associated 
with  HUD-held  single  family  mortgages 
by  designating  single  family  loan 
servicing  a  High  Risk  Area.  Internal 
audits  by  HUD's  Inspector  General  (IG) 
have  also  found  significant  deficiencies 
with  HUD's  management  of  its  portfolio 
of  single  family  mortgages,  and  the  IG 
has  recommended  that  HUD  implement 
a  single  family  mortgage  sale  program. 

In  June  1994,  HUD  held  a  preliminary 
sale  of  nonperfonning  loans,  which 
benefitted  HUD  (and  therefore  the 
pubhc  treasury)  in  two  ways.  First,  the 
sale  brought  a  price  that  was  higher  than 
the  recovery  rate  on  foreclosures  of 
these  loans.  Second,  if  HUD  had  kept 
these  loans  in  the  Secretary-held 
portfoUo,  fbreclosiues  would  have 
occurred  over  a  period  of  years; 
therefore  the  sale  eliminated  continued 
debt  accruals.  Furthermore.  HUD's 
experience  selling  performing  loans 
(section  221(g)(4))  leads  it  to  believe  that 
their  value  will  be  higher  in  the  private 
sector,  where  greater  flexibiUties  in  loan 


servicing  will  increase  collection  rates 
and  reduce  the  potential  for  default  and 
foreclosure  over  time.  HUD  also  benefits 
from  the  sale  of  all  loans  because  HUD's 
staff  is  then  freed  to  focus  (m  more 
mission-critical  elements  of  insurance 
operations.  Therefore,  to  reduce  futiue 
losses  to  the  FHA  fund  and  decrease 
HUD's  inventory  of  assigned  mortgages, 
HUD  intends  to  conduct  a  program  of 
regular  sales  of  all  HUD-owned  single 
family  mortgages.  During  the  first  12 
months  following  the  effective  date  of 
this  sales  program,  HUD  intends  to  sell 
approximately  40,000  performing  and 
nonperforming  mortgages  totaling 
approximately  $2.0  bilLon. 

Section  230  Assignment  Program 

HUD's  portfolio  includes  defaulted 
mortgages  assigned  to  HUD  pursuant  to 
section  230  of  the  National  Housing  Act. 
These  mortgages  were  originated  by  a 
private  lender  and  insured  by  HUD 
under  title  n  of  the  National  Housing 
Act  Most  of  these  loans  are  market  rate, 
unsubsidized  loans.  However,  a  vary 
small  percentage  of  the  loans  inHUD's 
portfolio  are  subsidized  under  section 
235  of  the  National  Housing  Act. 

Before  a  mortgage  can  be  assigned  to 
HUD,  the  following  conditions  must  be 
met:  (1)  The  mortgagor  must  receive  a 
notice  of  the  mortgagee's  intention  to 
foreclose;  (2)  At  least  three  full  monthly 
mortgage  payments  remain  unpaid;  (3) 
The  property  is  the  mortgagor's 
principal  place  of  residence:  (4)  The 
mortgagor  does  not  own  other  property 
subject  to  a  mortgage  ins\ued  or  held  by 
HUD;  (5)  Circiunstances  beyond  the 
mortgagor's  control  caused  the  default 
and  rendered  the  mortgagor  unable  to 
correct  the  delinquency  within  a 
reasonable  time  or  make  full  mortgage 
payments;  and  (6)  There  is  a  reasonable 
prospect  that  the  mortgagor  will  be  able 
to  resiune  fiill  mortgage  payments  after 
a  period  of  reduced  or  suspended 
payments  (not  to  exceed  36  months), 
and  will  be  able  to  pay  the  mortgage  in 
full  either  by  its  maturity  date  or,  if 
necessary,  within  10  years  following  the 
matiuity  date. 

Under  this  Section  230  assignment 
program,  HUD  assumes  the  mortgage 
lenders'  rights  and  obUgations  under  the 
mortgages  (in  return  for  payment  of  the 
lenders'  mortgage  insurance  claims)  and 
works  out  forbearance  agreements  to 
allow  the  homeowners  to  pay 
delinquencies  over  the  periods  of  the 
mortgages.  In  addition  to  forbearance 
reUef,  homeowners  whose  mortgages  are 
accepted  for  the  section  230  mortgage 
assignment  program  may  be  entitled  to 
make  reduced  or  suspended  payments 
for  up  to  36  months.  After  this  initial  36 
months,  mortgagors  must  pay  at  least 
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the  full  monthly  amount  due  imder  the 
mortgage,  plus  an  additional  amount  to 
pay  off  the  accrued  default  amount  (as 
the  mortgagor's  income  permits).  The 
mortgage  term  may  be  extended  up  to 
120  months  if  necessary  to  pay  off  the 
entire  mortgage  debt,  including  the 
accrued  de&ult. 

Section  235  Mortgages 

With  regard  to  the  Section  235 
mortgages,  24  CFR  235.375(a)(1)  states 
that  the  assistance  payments  contract 
shall  terminate  when  the  insiu^nce 
contract  terminates  (except  for  an 
assignment  to  the  Secretairy).  Therefore, 
HUD  will  not  be  making  any  assistance 
payments  to  the  purchasing  mortgagees 
on  behalf  of  the  mortgagors  for  these 
mortgages.  However,  to  minimize  the 
effect  on  mortgagors  of  the  sale  of  these 
mortgages  and  the  termination  of 
assistance  payments,  HUD  will  cause  a 
reduction  in  the  interest  rates  on  the 
mortgages  to  a  rate  that  is  the  higher  of 
the  floor  rate  that  was  in  effect  when  the 
loan  was  made  or  the  effective  rate  that 
the  mortgagor  is  paying  at  the  time  of 
the  reduction  in  the  rate.  The  floor  rate 
for  each  mortgage  is  contained  on  form 
HUD9300. 

Mortgages  Acquired  as  Automatic 
Assignments 

HUD's  portfolio  also  includes 
automatically  assigned  mortgages 
insiued  pursuant  to  section  221  of  the 
National  Housing  Act,  with  special 
privileges  vmder  section  221(g)(4)  of  that 
Act.  Section  221(g)(4}  of  the  National 
Housing  Act  provides  a  "put"  to  the 
holders  of  certain  pre-November  1983 
mortgages.  These  lenders  were  granted 
the  right  to  assign  FHA-insured 
mortgages  back  to  FHA  at  par  in  the  21st 
year  of  the  mortgage,  provided  that  each 
mortgage  was  not  in  default  at  the 
expiration  of  20  years  from  the  date  the 
mortgage  was  endorsed  for  insurance, 
and  all  docmnentatipn  was  in  order. 
Since  automatically  assigned  mortgages 
were  ciurent  when  assigned  to  HUD, 
these  mortgagors  have  not  had  occasion 
to  request  and  obtain  foreclosiue 
avoidance  reUef  in  a  manner  provided 
under  the  Section  230  assignment 
program. 

Purchase  Money  Mortgages 

HUD's  portfolio  also  includes  certain 
piuchase  money  mortgages  that  were 
given  in  the  early  19808  to  facihtate 
sales  of  HUD  properties  acquired  as  a 
result  of  foreclosure  claims.  These 
mortgages  have  a  variety  of  terms  and 
conditions,  but  the  mortgagors  do  not 
have  rights  undw  Section  230  or  the 
Ferrell  court  settlements. 


The  remaining  purchase  money 
mortgages  in  HUD's  portfolio  residted 
from  settlement  of  various  Ferrell 
htigation  actions.  Mortgagors  who 
should  have  been  accepted  for  mortgage 
assignment  were  provided  with 
mortgages  similar  to  their  foreclosed 
mortgage,  and  the  replacement  purchase 
money  mortgages  were  created  on 
properties  that  had  been  in  HUD's 
inventory  of  acquired  properties.  These 
mortgagors  have  continuing  rights  under 
Section  230  and  the  Ferrell  stipulation, 
hi  some  cases  there  are  also  second 
mortgages  recorded. 

Sales  Policy 

HUD  intends  to  sell  any  or  all  of  these 
single  family  mortgages,  regardless  of 
the  ways  in  which  HUD  acquired  them, 
including  both  performing  and 
nonperforming  mortgages.  The 
mortgages  will  be  sold  without  FHA 
insurance  and  without  recoiuse  to  HUD. 
However,  limited  representations  and 
warranties  may  he  provided  as  will  he 
described  in  the  Mortgage  Loan  Sales 
Agreements. 

For  ease  of  marketing,  and  to 
maximize  its  return,  HUD  will  package 
the  mortgages  with  the  assistance  of  a 
financial  advisor.  These  pools  of 
mortgages  coidd  contain  any 
combination  of  performing  and 
nonperforming  mortgages,  automatically 
assigned  mortgages,  mortgages  assigned 
to  HUD  pursuant  to  section  230  of  die 
National  Housing  Act,  or  purchase 
money  mortgages.  Fiuthermore,  nothing 
in  this  interim  rule  shall  be  construed 
to  prevent  HUD  from  packaging  single 
family  mortgages  with  other  types  of 
HUD  assets  for  sale. 

While  HUD  may  pool  the  different 
categories  of  HUD-held  mortgages  for 
purposes  of  selling  the  mortgage,  each 
category  of  mortgages  will  cany  its  own 
servicing  requirements.  For  example, 
mortgagors  under  section  221(g)(4)  may 
have  a  futiu«  right  of  assignment-like 
reUef.  Therefore,  the  servicer  of  such  a 
mortgage  would  have  to  offer  the  same 
or  similar  forbearance  relief  as  is 
available  in  the  Section  230  assignment 
program  before  being  able  to  foreclose 
upon  the  mortgage. 

Any  investor  oetermined  eUgible  by 
the  Secretary  may  bid  to  purchase  a 
pool  of  single  family  HUD-held 
mortgages.  However,  HUD  will  require 
that  the  piuchaser  place  the  mortgages 
with  a  HUD-approved  mortgagee  for 
servicing  for  the  remaining  life  of  the 
mortgages,  hi  addition,  parties  whose 
names  currently  appear  on  HUD's  most 
recent  "ConsoUdated  List  of  Debarred, 
Suspended  or  hieUgible  Contractors  and 
Grantees,"  or  who  are  on  probation, 
under  a  limited  denial  of  participation. 


subject  to  a  withdrawal  of  approval,  or 
otherwise  sanctioned,  are  ineUgible  to 
bid,  either  as  an  individual  or 
participant,  for  any  of  the  loan  pools. 

Sales  Procedure 

Under  this  interim  rule,  HUD  will 
make  available  a  sample  of  the  mortgage 
loan  files  to  prospective  bidders  for  due 
diUgence  work  for  a  period  of  time 
before  the  bidding  deadline.  The  interim 
rule  does  not,  however,  contain  details 
as  to  the  sales  procediu<e  and  terms  of 
the  sale.  For  each  sale,  HUD  intends  to 
publish  the  procediues  for  the  sale  and 
the  terms  of  the  sale  in  the  Bid  Package. 

Justification  for  Interim  Rule 

HUD  generally  pubUshes  a  rule  for 
public  compient  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1).  As 
noted  above  in  the  "Backgrovmd" 
section  of  this  preamble,  both  the  Office 
of  Management  and  Budget  and  HUD's 
hispector  General  have  noted  the 
deficiencies  in  HUD's  management  of  its 
single  family  mortgage  portfolio.  Unless 
a  program  of  regular  mortgage  sales  is 
implemented  immediately,  HUD's 
mortgage  servicing  problems  will  grow 
increasingly  worse,  with  continued 
losses  to  the  FHA  fund.  Therefore,  HUD 
finds  that  prior  pubUc  procedure  would 
be  contrary  to  the  pubUc  interest. 
However,  HUD  is  allowing  for  a  fidl  60- 
day  public  comment  period,  after  which 
it  will  consider  the  relevant  issues 
raised  by  the  commenters  in  its 
development  of  a  final  rule. 

In  estabhshing  this  single  family 
mortgage  sales  program,  HUD  is  acting 
consistently  with  the  National  Hoiising 
Goals  established  in  section  2  of  the 
Housing  Act  of  1949  (42  U.S.C  1441). 
HUD  has  determined  that,  due  to  its 
scarce  staff  resources,  transferring 
servicing  functions  to  the  private  sector 
will  greatiy  improve  the  servicing  of 
these  mortgages.  In  addition,  HUD  has 
carefully  considered  the  protection  of 
mortgagors'  rights  to  foreclosure 
avoidance  relief,  both  in  the  provisions 
of  this  interim  rule  (§  291.307)  and  in 
the  terms  of  the  sales  agreements. 
Therefore.  HUD  is  furthering  the 
national  goal  of  providing  a  "decent 
home  and  a  suitable  hving  environment 
for  every  American  family." 

HUD  has  adopted  a  poucy  of  setting 
an  expiration  date  for  an  interim  nde,  so 
that  the  regulatory  provisions  will 
expire  unless  a  final  rule  is  published 
before  that  date.  This  "simset" 
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provision  appears  in  §  291.300  of  this 
interim  rule,  and  provides  that  the 
interim  rule  wdll  expire  on  the  date  13 
months  from  publication.  - 

Regulatiwy  Reform 

Consistent  with  Executive  Order 
12866  and  President  Clinton's 
memorandum  of  March  4, 1995  to  all 
Federal  departments  and  agencies  on 
the  subject  of  Regulatory  Reinvention, 
HUD  is  reviewing  all  its  regulations  to 
determine  whether  they  can  be 
eliminated,  streamlined,  or  consoUdated 
with  other  regidations.  As  part  of  this 
review,  this  interim  rule,  at  the  final 
rule  stage,  may  undergo  revisions  in 
accordance  with  the  President's 
regulatory  reform  initiatives.  In  addition 
to  comments  on  the  substance  of  these 
regulations,  HUD  welcomes  comments 
on  how  this  interim  rule  may  be  made 
more  imderstandable  and  less 
.  burdensome. 

Other  Matters 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  interim  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  interim  rule  as  a  resiUt  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  pubUc 
inspection  in  the  office  of  HUD's  Rules 
Docket  Clerk,  Room  10276, 451  Seventh 
Street,  S.W.,  Washington,  DC  20410. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Coimcil  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
pohcies  and  procediues  contained  in 
this  interim  rule  relate  only  to  HUD 
administrative  procedures,  and 
therefore  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  PoUcy  Act. 

Executive  Order  12612,  Federalism 

I    The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
•  in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  pofitical  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government. 

Spedifically ,  the  requirements  of  this 
interim  rule  relate  to  Uie  sale  of  certain 
HUD  assets,  and  do  not  impinge  upon 
the  relationship  between  the  Federal 
government  and  State  and  local 
governments.  As  a  result,  the  interim 


rule  is  not  subject  to  review  under  the 
Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being.  This  interim  rule 
will  protect  mortgagors'  rights  relative 
to  forbearance,  assistance,  or 
reinstatement.  Sitfce  this  interim  nde 
will  not  significantly  change  the  rights 
of  mortgagors  or  their  families,  no 
further  review  under  the  Order  is 
necessary. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
interim  rule,  and  in  doing  so  certifies 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  rule  will  not  affect  the 
abihty  of  small  entities,  relative  to  larger 
entities,  to  bid  for  and  acquire  HUD- 
held  mortgages. 

Regulatory  Agenda 

This  interim  rule  was  listed  as  item 
number  1433  in  HUD's  Semiannual 
Agenda  of  Regulations  published  on 
May  8, 1995  (60  FR  23368,  23370)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatwy  FlexibiUty  Act 

Listiif  Subjects  in  24  CFR  Part  291 

Community  facilities.  Conflict  of 
interests.  Homeless,  Lead  poisoning. 
Low  and  moderate  income  housing. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surplus  government 
property. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  a  new  subpart  D  is  added 
to  24  CFR  part  291  to  read  as  follows: 

PART  291— DISPOSITION  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

1.  The  authority  citation  for  part  291 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709  and  1715b;  42 
U.S.C.  1441, 1441a,  1551a,  and  3535(d). 

2.  A  new  subpart  D,  consisting  of 

§§  291.300  through  291.307,  is  added  to 
read  as  follows: 

Sut)part  D— Sale  of  Hud-Held  Single 
Family  Mortgages 

Sec. 

291.300  Effective  date. 

291.301  Definitions. 

291.302  Purpose  and  general  policy. 


291.303  Eligible  bidders. 

291.304  Bidding  process. 

291.305  Evaluation  and  selection  of  bids. 

291.306  Qosing  requirements. 

291.307  Servicing  requirements. 

Subpart  D— Sale  of  Hud-Held  SIngta 
Family  Mortgages 

f  291.300    Effective  data. 

Sections  291.300  through  291.307 
shall  expire  and  shall  not  be  in  effect 
after  September  30,  1996,  unless  prior  to 
September  30, 1996,  HUD  pubUshes  a 
final  rule  adopting  the  interim  rule  with 
or  without  changes,  or  publishes  a 
notice  in  the  Federal  Register  to  extend 
the  effective  date  of  §§  291.300  through 
291.307. 

{291.301    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Single  family  mortgage  means  a 
mortgage  on  a  single  family  property 
assigned  to  HUD  pursuant  to  Sectipn 
230  of  the  National  Housing  Act,  a 
mortgage  on  a  single  family  property 
insured  by  HUD  pursuant  to  Section  221 
of  the  National  Housing  Act,  a  mortgage 
on  a  single  family  property  issued  in 
connection  with  the  setUement  of 
Ferrell  v.  Pierce,  a  non-Ferrell  purchase 
money  mortgage  issued  by  HUD  on  a 
single  family  property  sold  from  HUD's 
inventory,  or  any  other  single  family 
mortgage  owned  by  HUD  and 
representing  an  asset  to  HUD's  tide  II 
mortgage  insiirance  funds. 

Single  family  property  means  a 
residence  containing  a  dwelling  for  one 
to  fotir  famiUes. 

§291.302    Purpose  and  general  policy. 

This  part  sets  forth  HUD's  poUcy  and 
procedures  for  the  sale  of  HUD-held 
single  family  mortgages.  In  general, 
HUD  will  sell  both  performing  and 
nonperforming  HUD-held  single  family 
mortgages.  HUD  will  sell  all  mortgages 
without  recourse  and  without  FHA 
insurance.  HUD  wrill  package  pools  of 
single  family  mortgages  for  sale  to  the 
general  pubUc  on  a  competitive  basis; 
however,  HUD  may  sell  mortgages  to 
government-sponsored  enterprises 
(GSEs)  on  a  negotiated  basis.  Nothing  in 
this  part  shall  be  construed  to  prevent 
HUD  fiom  packaging  single  family 
mortgages  with  other  types  of  HUD 
assets  for  sale.  The  Secretary  retains  full 
discretion  to  offer  any  quaUfying  pool  of 
mortgages  for  sale  and  to  withhold  or 
withdraw  any  offered  pool  of  mortgages 
from  sale.  However,  when  HUD  offers  a 
quaUfying  mortgage  for  sale,  the 
procediues  set  out  in  this  part  and  in 
the  Bid  Package  will  govern  the  sale  of 
HUD-held  single  family  mortgages. 
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1291.303  ENgtoi*  bidders. 

HUD  will  provide  information  on  the 
eUgibiUty  of  bidders  in  the  Bid  Package, 
a  Notice  in  the  Federal  Register,  or 
other  means,  at  the  Secretary's  full 
discretion.  However,  an  individual, 
partnership,  corporation,  at  other  legal 
entity  will  not  be  eligible  to  bid  for  any 
loan  pool,  either  as  an  individual  or  a 
participant,  if  at  the  time  of  the  sale  that 
individual  or  entity  is: 

(a)  On  HUD'S  most  recent 
"Consohdated  List  of  Debarred, 
Suspended  or  IneUgible  Contractors  and 
Grantees"; 

(b)  On  probation  or  under  a  limited 
denial  of  participation;  or 

(c)  Subject  to  a  withdrawal  of 
approval  or  other  sanctions. 

1291.304  Bidding  process. 

(a)  Submission  of  bids.  All  bids  must 
be  submitted  to  HUD  in  accordance 
with  instructions  in  the  Bid  Package  for 
a  particular  sale. 

(b)  Kffect  of  bid.  By  submitting  a  bid, 
the  bidder  is  making  an  offer  to 
purchase  single  family  mortgage  loans 
as  presented  in  the  Bid  Package. 
SubmisslQn  of  a  bid  shall  constitute 
acceptance  of  the  terms  and  conditions 
set  forth  in  the  Bid  Package  and  the 
Mortgage  Loan  Sale  Agreement. 

(c)  Termination  of  bid.  HUD  reserves 
the  right  to  terminate  an  offering  in 
whole  or  in  part  at  any  time. 

(d)  Rejection  of  bids.  (1)  HUD  may,  in 
its  sole  discretion^  reject  any  bid  under 
the  following  drcxunstancas: 

(i)  If  the  bidder  changes  the 
dociiments  prescribed  in  the  Bid 
Package; 

(ii)  If.  in  HUD's  sole  discretion,  it 
determines  that  such  action  would  be  in 
the  best  interests  of  the  U.S. 
Government. 

(2)  HUD  can  also  issue  a  conditional 
rejection  that  will  become  an  acceptance 
upon  fulfillment  of  HUD's  requests. 

(e)  Withdrawal  of  bids.  A  bidder  may 
withdraw  a  previously  submitted  bid  in 
accordance  with  the  instructions  in  the 
Bid  Packase  for  a  particular  sale. 

(f)  Bids  oy  brokers  or  agents.  Any  bid 
by  a  broker  or  agent  for  a  principal  must 
be  in  the  name  of  the  principal  and 
signed  by  the  broker/agent  as  the 
attorney-in-fact  for  the  principal.  All 
such  bid  documents  must  be  executed 
so  as  to  bind  the  principal  by  the 
broker/agent  as  the  attorney-in-fact.  A 
power  of  attorney  satisfactory  to  HUD  as 
to  form  and  content  must  be  submitted 
with  such  bids  on  any  pool. 

1291.306    Evaluation  and  eeiectlon  of  bids. 

HUD  will  evaluate  bids,  approve 
successful  bids,  and  notify  the 
successful  bidder  in  a  manner  set  forth 
in  the  Bid  Package. 


$291,306    Closing  rsqulramems. 

(a)  Earnest  money  deposit.  An  earnest 
money  deposit  will  be  required  in  an 
amount  to  be  determined  by  HUD  and 
must  be  submitted  to  HUD  by  Fed  Wire 
within  24  hours  (cotmting  only  business 
days)  of  notification  of  approval  of  the 
winning  bid  The  earnest  money  deposit 
is  nonrefundable  to  the  winning  bidder 
and  will  be  credited  toward  the 
purchase  price. 

(b)  Execution  of  Mortgage  Loan  Sale 
Agreement.  At  closing,  the  successful 
bidder  and  HUD  will  mcecute  a 
Mortgage  Loan  Sale  Agreement. 

(c)  Withdrawal  of  Loans.  HUD 
reserves  the  right,  in  its  sole  discretion 
and  for  any  reason  whatsoever,  to 
withdraw  loan  assets  from  a  pool  prior 
to  the  closing  date.  Any  earnest  money 
deposits  relating  to  withdrawn  loan 
assets  will  be  retained  by  HUD  and 
credited  towiird  the  total  purchase  price 
of  the  remaining  loan  assets  in  the  pool, 
in  accordance  with  the  Mortgage  Loan 
Sale  Agreement 

S  291.307    Servicing  requirements. 

(a)  Use  of  HUD-approved  Mortgagees. 
All  mortgages  must  be  serviced  by  HUD- 
approved  mortgagees  for  the  remaining 
hfe  of  the  mortgage.  A  purchaser  that  is 
not  a  HUD/FHA  approved  mortgagee 
must  retain  a  HUD/FHA  approved 
mortgagee  to  service  the  mortgage. 

(b)  Continuation  of  Mortgagor  Ri^tts. 
The  purchaser  may  take  all  lawful  steps 
to  collect  the  amoimts  due  under  the 
mortgages,  including  foreclosiire  of  the 
mortgages.  However,  the  purchaser  and 
its  servicer,  and  any  subsequent 
transferee  of  the  mortgage  loan,  shall  be 
fuUy  bound  by  the  terms  of  the 
Mortgage  Loan  Sale  Agreement, 
including  those  terms  that  provide  the 
mortgagor  with  any  rights  regarding 
forbearance,  assistance,  or  reinstatement 
of  the  mortgage.  The  Mortgage  Loan  Sale 
Agreement  will  contain  provisions  for 
substantially  equivalent  relief  to  the 
rehef  provided  by  section  230  of  the 
National  Housing  Act.  If  such  reUef  is 
applicable  to  the  mortgage. 

fc)  Purchasers'  Protection  of 
Mortgagor's  Rights.  (1)  Assigned 
mortgages  during  forbearance  period. 
This  paragraph  (c)(1)  explains  how  a 
piuchaser  (or  a  servicer  of  a  purchased 
mortgage)  must  service  a  mortgage  that 
was  assigned  to  HUD  tmder  section  230 
of  the  National  Housing  Act,  for  which 
less  than  36  months  has  expired  since 
the  mortgage  was  assigned  to  the 
Secretary.  Such  a  piuchaser  is  entitled 
to  collect  from  the  mortgagor  a  full, 
reduced,  or  suspended  payment, 
depending  upon  mortgagor  income 
available  for  appUcation  to  the 
mortgage,  under  a  forbearance 


agreement.  If  a  mortgagor  defaults  under 
the  forbearance  agreement,  the 
purchaser  may  allow  reinstatement  if 
the  mortgagor  pays  all  or  a  substantial 
part  of  the  arrearages  accrued  tmder  the 
forbearance  agreement,  including  late 
charges. 

(2)  Assigned  mortgages  after 
forbearance  period.  This  paragraph 
(c)(2)  explains  how  a  ptmrhaser  (or  a 
servicer  of  a  purchased  mortgage)  must 
service  a  mortgage  that  was  assigned  to 
HUD  under  section  230  of  the  National 
Housing  Act,  for  which  more  than  36 
months  have  expired  since  the  mortgage 
was  assigned  to  the  Secretary.  Such  a 
purchaser  may  require  a  minimnin 
payment  of  the  ftm  monthly  payment 
due  under  the  mortgage.  A  piutJiaser 
may  take  any  lawful  action  to  ensure 
that  arrearages  do  not  continue  to 
increase.  A  ptuchaser  may  require  a 
mortgagor  to  pay  Increased  monthly 
mortgage  payments  imder  a  new 
forbearance  agreement  to  reduce  the 
amount  in  arrears  if  the  mortgagor  has  _ 
available  Income  to  support  the 
increased  payments.  A  purchaser  shall 
allow  a  mortgagor  who  defaults  in 
making  required  payments  to  reinstate. 
Reinstatement  is  accomplished  by 
acceptance  of  .a  payment  that  represents 
the  additional  arrearage  the  mortgagor  ^ 
has  inaured  from  the  time  the 
mortgagor  foiled  to  inake  a  required 
monthly  payment  under  any 
outstanding  forbearance  agreement,  or 
under  the  terms  of  the  mortgage  if  the 
forbearance  agreement  has  expired.  If  a 
mortgagor  repeatedly  defaults  in  making 
required  mortgage  payments,  a 
purchaser  may  decline  to  allow 
mortgagors  to  reinstate  the  mortgages. 

(3)  Section  221  Mortgages.  This 
paragraph  (c)(3)  explains  how  a 
purchaser  (or  a  servicer  of  a  piirchased 
mortgage)  must  service  a  mortgage 
assigned  to  HUD  under  section  221(g)(4) 
of  the  National  Housing  Act.  Such  a 
purchaser  must  provide  a  mortgagor 
who  defaults  imder  the  terms  of  the 
mortgage  foreclosure  avoidance  relief 
that  is  substantially  equivalent  to  that 
which  the  mortgagor  could  have 
otherwise  sought  under  section  230  of 
the  National  Housing  Act  if  the 
mortgage  was  still  insured  by  HUD. 

(4)  f^n-Ferrell  Purchase  Money 
Mortgages.  A  purchaser  of  purchase 
money  mortgages  that  did  not  result 
from  the  settlements  of  the  various 
Ferrell  Utigation  actions  does  not  have 
to  provide  reUef  imder  section  230  of 
the  National  Housing  Act,  as  such  reUef 
is  described  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section. 

(d)  Section  235  Mortgages.  Since  the 
assistance  payments  contract  will 
terminate  upon  the  sale  of  the 
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mortgages,  in  accordance  with  24  CFR 
235.375(a)(1).  the  piuchasing 
mortgagees  will  not  receive  any 
assistance  payments  from  the  Secretary 
on  behalf  of  the  mortgagors.  However, 
the  Secretary  will  cause  a  reduction  in 
the  interest  rates  cm  the  mortgages  to  a 
rate  that  is  the  higher  of  the  floor  rate 
that  is  shown  on  the  form  HUD9300  for 
the  particular  mortgage,  or  the  effective 
rate  of  interest  that  the  mortgagor  is 
paying  at  the  time  that  the  reduction  in 
Interest  is  made. 

Dated:  June  20, 1995. 
Nicolas  P.  Retriiias. 

Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 
[FR  Doc.  95-21449  Filed  8-30-95;  8:45  am] 
BNXMa  CODC  4210-S7-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Part  1405 

Rulea  Implementing  the  Qovemment  In 
the  Sunahlne  Act 

agency:  Assassination  Records  Review 
Board. 

ACTION:  Final  rulemaking. 

summary:  The  Assassination  Records 
Review  Board  (Review  Board)  was 
estabUshed  by  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  This 
final  rulemaking  will  constitute  the 
Review  Board's  second  riilemaking.  All 
of  the  Review  Board's  regulations  will 
eventually  be  codified  at  36  CFR  part 
1400  et  seq.  This  rulemaking  is 
undertaken  in  response  to  the 
Government  in  the  Simshine  Act 
(Sunshine  Act).  The  Sunshine  Act 
relates  to  meetings  of  agencies  of  the 
United  States  government  that  are 
headed  by  colleglal  bodies  composed  of 
two  or  more  members,  a  majority  of 
whom  are  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Act  provides  that  meetings, 
as  defined  in  the  Sunshine  Act,  shall  be 
held  in  ptri>lic  axcept  wdiere  stated 
exemptions  apply. 

^FECnVE  IMTE:  These  regulations  are 
effective  October  2. 1995. 

FOR  FURTHER  INFORMATKNt  CONTACT: 

T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board.  600  E  Street.  N.W..  2nd  Floor. 
Washington.  D.C  20530,  (202)  724- 
0088. 


SUPPl£MENTARY  INFORMATION: 
Background 

To  discharge  its  responsibilities,  the 
Review  Board  gathers  as  a  colleglal  body 
at  its  Washington,  D.C,  office  and  at 
other  locations  as  appropriate.  Since  the 
Review  Board,  including  its  staff,  is  a 
small  agency.  Review  Board  Members 
work  both  personally  and  collectively  in 
the  discharge  of  the  Review  Board's 
responsibihties.  Review  Board  activities 
include  such  matters  as:  reviewing 
classified  and  restricted  govenunent 
records  relating  to  the  assassination  of 
President  Kennedy;  determining 
whether  sudi  classified  and  restricted 
records  should  be  opened  and  made 
available  to  the  pubhc;  identifying 
additional  assassination  records  in  the 
possession  of  governments  and 
individuals;  holding  public  hearings 
related  to  assassination  records;  and 
ensiuing  government  office  compUance 
with  the  JFK  Act. 

The  Simshine  Act  defines  meetings 
and  sets  certain  requirements  for 
advance  pubUc  notice  of  such  meetings 
(5  U.S.C.  552b(e))  and  permits  agencies 
to  close  meetings  to  pubUc  attendance 
and  to  withhold  information  regarding 
meetings  where  an  agency  finds  that  any 
of  ten  exemptions  enum^ted  in  the 
Simshine  Act  appUes,  5  U.S.C.  552b(c). 
The  Act  further  sets  forth  the 
procedures  that  must  be  followed  by 
agencies  in  invoking  one  of  these 
exemptions.  5  U.S.C.  552b  (d),  (f).  The 
Review  Board  is  required  to  adopt,  after 
opportunity  for  public  comment, 
regulations  to  implement  the  Sunshine 
Act,  5  U.S.C.  552b(B). 

Consistent  with  the  requirement  of  5 
U.S.C.  552b(g),  the  proposed  regulations 
implement  the  provisions  of  5  U.S.C. 
552(b)-(D.  This  rule  has  been  made 
following  a  review  of  the  Sunshine  Act, 
regulations  promulgated  and 
implemented  by  other  colleglal  bodies 
under  the  Sunshine  Act.  and  the 
opinion  of  the  Supreme  Court  of  the 
United  States  in  FCC  v.  ITT  Worid 
Communications,  Inc.,  466  U.S.  463 
(1984).  The  regulations  are  intended  to 
follow  the  exemptions  set  forth  in  the 
Sunshine  Act  and  to  implement  fully 
the  Sunshine  Act's  procedural 
requirements  regarding  public  notice  of 
meetings,  availabifity  of  transcripts  or 
other  records  of  meetings,  and  closure  of 
meetings. 

Notice  and  Conunent  Process 

The  proposed  Sunshine  Act 
regulations  vrare  issued  for  comment  in 
the  Federal  Register  on  June  26. 1995 
with  a  closing  date  of  July  26. 1995.  In 
addition  to  being  published  in  the 
Federal  Register,  the  proposed 


regulations  were  sent  to  six  federal 
agencies  with  an  interest  in  the  Review 
Board's  work  (the  Central  Intelligence 
Agency,  the  Federal  Bureau  of 
Investigation,  the  Department  of  Justice, 
the  National  Archives,  the  Office  of 
Management  and  Budget,  and  the 
Administrative  Conference  of  the 
United  States  (ACUS)].  The  staff  also 
sent  copies  of  the  regulations  directly  to 
fifteen  individuals  who  have  shown  a 
particular  interest  in  the  work  of  the 
Review  Board.  Several  of  the 
individuals  are  closely  connected  with 
pubUc  interest  groups  that  also  had  the 
opportunity  to  distribute  copies  more 
widely  to  their  membership. 

Response  to  Comments 

The  Review  Board  received  only  four 
sets  of  comments,  including  one  fitxn 
the  ACUS  and  the  other  three  from  the 
pubUc  (one  of  which  was 
complimentary  and  offered  no 
substantive  changes). 

ACUS  proposed  four  possible 
amendments  to  the  regulations,  each  of 
which  was  effectively  incorporated  in 
the  final  regulations.  The  first 
suggestion  pertains  to  Section  1405.2. 
which  permits  the  staff  to  brief  Review 
Board  members  outside  of  formal 
meetings.  ACUS  slated  that  although  the 
proposed  regulation  complied  with  the 
Sunshine  Act,  it  would  be  advisable  to 
ensure  that  briefings  do  not  devolve  into 
dehberations  regarding  Review  Board 
business.  The  ACUS  suggestion  was 
incorporated  by  amending  the  section  to 
include  the  following  provision:  "The 
General  Counsel  will  inform  the  Review 
Board  if  developing  discussions  at  a 
briefing  or  gathering  should  be  deferred 
imtU  a  notice  of  an  open  meeting  can  be 
published  in  the  Federal  Register." 

ACUS  also  proposed  that  the  Review 
Board  amend  the  regulations  to  require 
a  vote  for  all  changes  to  its  agenda, 
including  deletions.  Although  other 
agencies  have  permitted  agenda 
deletions  to  be  made  without  a  recorded 
vote,  the  Review  Board  decided  that  it 
would  be  advisable  to  adopt  the 
proposal  of  ACUS  and  delete  Section 
1405.7(c). 

ACUS  found  some  ambiguity  with 
respect  to  the  standard  that  would  be 
applied  towards  the  eventual  release  of 
the  Review  Board's  own  records  in 
Section  1405.8,  particularly  those  of  the 
closed  meetings.  It  is  the  Review 
Board's  position  that  the  eventual 
release  of  Review  Board  records  should 
be  made  under  the  terms  of  the  JFK  Act 
(rather  than  FOIA).  In  order  to  clarify 
the  standard  under  which  Review  Board 
records  will  themselves  be  reviewed  for 
declassification,  clarifying  language  was 
added 
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Finally,  ACUS  made  some  practical 
proposals  with  respect  to  recording  or 
taking  notes  at  Board  meetings  as 
described  in  Section  1405.5(f).  Because 
the  Review  Board  has  decided  to  record 
its  dosed  meetings,  it  had  previously 
addressed  these  remaining  issues. 

As  a  member  of  the  public,  the 
Committee  on  Political  Assassinations 
asserted  that  the  Review  Board  (CXDPA) 
should  bear  in  mind  that  the  public 
interest  should  be  taken  into  accoimt 
when  the  Review  Board  considers 
whether  to  close  a  meeting  imder 
Section  1405.4.  The  Review  Board 
approved  the  comment  by  COPA  and 
adopted  new  language  to  reflect  COPA's 
suggestion. 

One  member  of  the  public  "protested" 
restrictions  (e),  (g),  and  (h)  of  Section 
1405.4  (pertaining  to  reasons  for  which 
the  Review  Board  may  properly  close 
meetings).  These  restrictions  are 
authorized  by  the  Sunshine  Act.  If  the 
commentator's  suggestions  were  to  be 
adopted,  the  Review  Board  would  lose 
its  discretion  to  close  a  meeting  with 
respect  to  these  three  exceptions. 
Accordingly,  the  Review  Board  did  not 
adopt  the  proposal,  although  it 
recognized  that  it  may  open  a  meeting 
in  its  soimd  discretion  when  these 
subjects  are  being  discussed. 

This  member  of  the  public  also 
requested  that  Section  1405.5(b)  be 
abolished.  This  section  provides  that  a 
member  of  the  public  who  may  be 
directly  affected  by  matters  that  the 
Review  Board  would  discuss  at  an  open 
meeting  may  request  that  the  meeting  be 
closed.  This  suggestion  also  was  not 
adopted  in  order  to  continue  the  Review 
Board's  discretion  within  the 
parameters  of  the  law.  Finally,  the 
member  of  the  public  requested  that 
notice  of  meetings  be  pubhahed  in  the 
Federal  Register  two  weeks  (rather  than 
one  week)  in  advancfe.  Although  the 
comment  raises  a  legitimate  concern 
(sufficient  notice),  it  can  be  addressed  in 
a  different  manner.  Because  Review 
Board  agenda  items  frequently  change, 
additional  notice  of  the  particular  items 
to  be  addressed  cannot  always  be 
known  two  weeks  before  meetings.  But 
in  order  to  address  the  concern,  the 
Review  Board  will  attempt  to  provide  as 
much  advance  notice  as  it  can  of  the 
dates  of  Review  Board  meetings  and 
distribute  the  information  through  its 
mailing  lists.  This  will  provide  the 
public  writh  notice  of  Board  meetings 
months  in  advance  of  the  time  they  will 
be  held,  but  gives  the  Board  somewhat 
mme  flexibihty  to  change  the  particular 
agenda  items  as  circumstances  develop. 


Paperwork  Reduction  Act  Statement 

The  proposed  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 
because  it  does  not  contain  any 
information  collection  requirements 
with  the  meaning  of  44  U.S.C.  3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601-12, 
the  Review  Board  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  and  that  a  regulatory 
flexibility  analysis  need  not  be 
prepared.  5  U.S.C  605(b).  The  rule  does 
not  impose  any  obligations,  including 
any  obligations  on  "small  entities,"  as 
set  forth  in  5  U.S.C.  601(3)  of  the 
Regulatory  Flexibility  Act,  or  within  the 
definition  of  "small  business,"  as  found 
in  15  U.S.C.  632,  or  within  the  Small 
Business  Size  Standards  in  regulations 
issued  by  the  Small  Business 
Administration  and  codified  in  13  CFR 
part  121.  Since  the  impact  of  the  rule  is 
confined  to  the  Review  Board,  the  rule 
does  not  fall  within  the  purview  of  the 
Regulatory  Flexibility  Ad. 

List  of  the  Subjects  in  36  CFR  Fait  1405 

Stmshine  Act 
The  Regulations 

Title  36  of  the  Code  of  Federal 
Regulations,  chapter  XIV,  is  amended  by 
adding  part  1405  to  read  as  follows: 

PAFTT 1405— RULES  IMPLEMENTING 
THE  GOVERNMENT  IN  THE  SUNSHINE 
ACT 

1405.1  Applicability. 

1405.2  Definitions. 

1405.3  Open  meetings  requirement. 

1405.4  Grounds  on  which  meetings  may  be 
closed  or  information  may  be  withheld. 

1405.5  Procedures  for  closing  meetings,  or 
withholding  infonnation,  and  requests 
by  aSsctad  persons  to  close  a  meeting. 

1405.6  Procedures  for  public 
announcement  of  meetings. 

1405.7  Changes  afiecting  a  meeting 
foUowing  the  public  announcement  of  a 
meeting. 

1405.8  Availability  and  retention  of 
transcripts,  recordings,  and  minutes  and 
applicable  fees. 

1405.9  Severability. 

Authority:  5  U.S.C  552b:  44  U.S.C  2107. 

11406.1    ApplicabNIty. 

(a)  This  part  implements  ihe 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b).  These 
procedures  apply  to  meetings  of  the 
Review  Board.  The  Review  Board  may 
waive  the  provisions  set  forth  in  this 
Part  to  the  extent  authorized  by  law. 


(b)  Requests  for  all  documents  othw 
than  the  transcripts,  recordings,  and 
minutes  described  in  1405.8  shall  be 
governed  by  Review  Board  regulations 
pursuant  to  the  Freedom  of  Ii^ormation 
Act  (5  U.S.C  552). 

$1406.2    Deflnitlons. 

As  used  in  this  part: 

Chairperson  means  the  Member 
elected  by  the  Board  to  serve  in  said 
position  pursuant  to  44  U.S.C.  2107.7(f). 

Genera]  Counsel  means  the  Review 
Board's  principal  legal  officer,  or  an 
attorney  serving  as  Acting  General 
Cotmsel. 

Govenrunent  office  means  any  office  of 
the  Federal  Government  that  has 
possession  or  control  of  assassination  . 
records  as  set  forth  in  44  U.S.C. 
2107.3(5). 

Meeting  means  the  dehberations  of 
three  or  more  Members  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
Review  Board  business.  A  meeting  does 
not  include: 

(1)  Notation  voting  or  similar 
consideration  of  business,  whether  by 
circulation  of  material  to  the  Members 
individually  in  writing  or  by  a  polling 
of  the  Members  individually  by 
telephone. 

(2)  Action  by  three  or  more  Members 
to: 

(i)  Open  or  to  close  a  meeting  or  to 
release  or  to  withhold  information 
pursuant  to  §  1405.5; 

(ii)  Set  an  agenda  for  a  proposed 
meeting; 

(iii)  Call  a  meeting  on  less  than  seven 
days'  notice  as  permitted  by  §  1405.6(b): 
or 

(iv)  Change  the  subject  matter  or  the 
determinations  to  open  or  to  close  a 
publicly  annotmced  meeting  imder 
§  1405.7(b). 

(3)  A  session  attended  by  three  or 
more  Members  for  which  the  purpose  is 
to  receive  briefings  from  the  Review 
Board's  staff  or  expert  consultants, 
provided  that  members  of  the  Review 
Board  do  not  engage  in  deliberations  at 
such  sessions  that  determine  or  result  in 
the  joint  conduct  or  disposition  of 
official  Review  Board  business  on  such 
matters.  The  Genial  Coimsel  will 
inform  the  Review  Board  if  developing 
discussions  at  a  briefing  or  gathering 
should  be  deferred  tmtu  a  notice  of  an 
open  meeting  can  be  published  in  the 
Federal  Register. 

(4)  A  session  attended  by  three  or 
more  Members  for  which  the  purpose  is 
to  receive  informational  briefings  from 
representatives  of  government  offices 
discussing  classified  or  otherwise 
restricted  information  in  accordance 
with  the  provisions  of  the  JFK  Act, 
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provided  that  Members  of  the  Review 
Board  do  not  engage  in  deliberations  at 
such  sessions  that  determine  or  result  in 
the  joint  conduct  or  disposition  of 
official  Review  Board  business  on  such 
matters. 

(5)  A  gathering  of  three  or  more 
Members  for  the  purpose  of  holding 
informal  preliminary  discussions  or 
exchanges  of  views,  but  that  does  not 
effectively  predetermine  official  Review 
Board  action. 

Member  means  a  current  member  of 
the  Review  Board  as  provided  by  law. 

Presiding  Officer  means  the 
Chairperson  or  any  other  Member 
authorized  by  the  Review  Board  to 
preside  at  a  meeting. 

Review  Board  means  the 
Assassination  Records  Review  Board 
created  pursuant  to  44  U.S.C.  2107.7, 

%  1406.3    Open  meetings  requirement 

Any  meetings  of  the  Review  Board,  as 
defined  in  §  1504.2,  shall  be  conducted 
in  accordance  with  this  part.  Except  as 
provided  in  §  1405.4,  the  Review 
Board's  meetings,  or  portions  thereof, 
shall  be  open  to  public  observation. 

§  1406.4    Grounds  on  wliich  meeting*  may 
be  closed  or  Information  may  be  withheld. 

A  meeting  may  be  closed  when  the 
Review  Board  properly  determines  that 
an  open  meeting  would  disclose 
information  that  may  be  withheld  under 
the  criteria  enumerated  below. 
Similarly,  information  that  otherwise 
would  be  required  to  be  disclosed  imder 
§§  1405.5, 1405.6,  and  1405.7  may  also 
be  withheld  imder  these  criteria.  All 
records  of  closed  meetings  shall, 
however,  be  disclosed  at  a  future  date 
consistent  with  the  terms  and 
requirements  of  the  JFK  Act.  Except  in 
a  case  where  the  Review  Board  finds 
that  the  public  interest  requires 
otherwise,  the  criteria  for  closing 
meetings  are  whether  infonnation 
disclosed  at  such  meetings  is  likely  to: 
1 1     (a)  Disclose  matters  that  are: 
I     (1)  Specifically  authorized  under 
criteria  established  by  the  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy; 
and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Review  Board; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552).  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 


(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  vrithheld. 

(d)  Discloses  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  is  privileged 
or  confidential; 

(e)  Involves  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Discloses  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Discloses  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which,  if  written,  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(1)  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  Constitute  an  unwarranted 
invasion  to  personal  privacy; 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Specifically  concern  the  Review 
Board's  issuance  of  a  subpoena,  or  the 
Review  Board's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the  Review 
Board  of  a  particular  case  of  formal 
agency  adjudication  pursuant  to  the 
procedures  in  5  U.S.C.  554  or  otherwise 
involving  a  determination  on  the  record 
after  opportunity  for  a  hearing;  or 

(i)  Disclose  other  information  for 
which  the  Sunshine  Act  provides  an 
exemption  to  the  open  meeting 
requirements  of  the  Act. 

%  1 405.5  Procedures  for  closing  meetings, 
or  withholding  Information,  and  requests  by 
affected  persons  to  close  a  meeting. 

(a)  A  majority  of  all  Members  may 
vote  to  close  a  meeting  or  withhold 
information  pertaining  to  that  meeting. 
A  separate  vote  shall  be  taken  with 
respect  to  each  action  under  §  1405.4.  A 
majority  of  the  Review  Board  may  act  by 
taking  a  single  vote  with  respect  to  a 
series  of  meetings,  a  portion  or  portions 
of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any 
information  concerning  such  series  of 


meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  days  after  the  initial 
meeting  in  such  series.  Each  Member's 
vote  under  the  paragraph  shall  be 
recorded  and  no  proxies  shall  be 
permitted. 

(b)  Any  person  whose  interests  may 
be  directly  affected  if  a  portion  of  a 
meeting  is  open  may  request  the  Review 
Board  to  close  that  portion  of  the 
meeting  on  the  grounds  referred  to  in 

§  1405.4  (e),  (0,  or  (g).  Requests,  with 
reasons  in  support  thereof,  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Assassination  Records  Review 
Board,  600  E  Street.  NW.,  2nd  Floor, 
Washington,  DC  20530.  On  the  motion 
of  any  Member,  the  Review  Board  shall 
determine  by  recorded  vote  whether  to 
grant  the  request. 

(c)  Within  one  working  day  of  any 
vote  taken  pursuant  to  this  section,  the 
Review  Board  shall  make  publicly 
available  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  Member  on 
the  question.  If  a  portion  of  a  meeting 
is  to  be  closed  to  the  public,  the  Review 
Board  shall  make  available  a  full  written 
explanation  of  its  action  closing  the 
meeting  (or  portion  thereof)  and  a  Ust  of 
all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

(d)  For  each  closed  meeting,  the 
General  Counsel  shall  publicly  certify 
that,  in  his  or  her  opinion,  the  meeting 
may  be  closed  to  the  public  and  shall 
state  each  relevant  exemptive  provision. 
A  copy  of  such  certification  shall  be 
available  for  public  inspection. 

(e)  For  each  closed  meeting,  the 
Presiding  Officer  shall  issue  a  statement 
setting  forth  the  time,  place,  and 
persons  present.  A  copy  of  such 
statement  shall  be  available  for  public 
inspection. 

(f)  For  each  closed  meeting,  with  the 
exception  of  a  meeting  closed  pursuant 
to  §  1405.4(h),  the  Review  Board  shall 
maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  meeting. 
For  meetings  or  portions  thereof  that  are 
closed  pursuant  to  1405.4(h),  the 
Review  Board  may  maintain  a  set  of 
minutes  in  lieu  of  such  transcript  or 
recording.  Such  minutes  shall  fully  and 
clearly  describe  all  matters  discussed 
and  shall  provide  a  full  and  accurate 
summary  of  any  actions  taken,  and  the 
reasons  therefor,  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  roll  call  vote. 
The  records  of  closed  meetings,  in 
addition  to  all  other  records  of  the 
Review  Board,  shall  be  included  as 
permanent  records  in  the  JFK  Collection 
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at  the  National  Archives  as  provided  by 
the  JFK  Act. 

i  1 406.6    Procedures  for  public 
announcements  of  meetings. 

(a)  For  each  meeting,  the  Review 
Board  shall  make  public  announcement, 
at  least  one  week  before  the  meeting,  of 
the: 

(1)  Time  of  the  meeting; 

(2)  Place  of  the  meeting; 

(3)  Subject  matter  of  the  meeting; 

(4)  Whether  the  meeting  is  to  be  open 
or  closed;  and 

(5)  The  name  and  business  telephone 
number  of  the  official  designated  by  the 
Review  Board  to  respond  to  requests  for 
information  about  the  meeting. 

(b)  The  one  week  advance  notice 
required  by  paragraph  (a)  of  this  section 
may  be  reduced  only  if: 

(1)  A  majority  of  all  Members 
determines  by  recorded  vote  that 
Review  Board  business  requires  that 
such  meeting  be  scheduled  in  less  than 
seven  days;  and 

(2)  The  public  announcement 
required  by  paragraph  (a)  of  this  section 
is  made  at  the  earliest  practicable  time. 

§  1 406.7    Changes  affecting  a  meeting 
followrtng  ttie  public  announcement  of  a 
meeting. 

(a)  After  there  has  been  a  public 
announcement  of  a  meeting,  the  time  or 
place  of  such  meeting  may  be  changed 
only  If  the  Review  Board  pubUcly 
announces  such  change  at  the  earliest 
practicable  time.  Members  need  not 
approve  such  change  by  recorded  vote. 

fb)  After  there  has  been  a  public 
announcement  of  a  meeting,  the  subject 
matter  of  such  meeting,  or  the 
determination  of  the  Review  Board  to 
open  or  to  close  a  meeting  or  a  portion 
thereof  to  the  pubUc,  may  be  changed 
only  when: 

(1)  A  majority  of  all  Members 
determines,  by  recorded  vote,  the 
Review  Board  business  so  requires  and 
that  no  earlier  announcement  of  the 
change  was  possible;  and 

(2)  The  Review  Board  pubUcly 
announces  such  change  and  the  vote  of 
each  Member  thereof  at  the  earliest 
practicable  time. 

{1406.8    Availability  and  retention  of 
tranacflpt*,  recordings,  and  minutes,  and 
applicabie  fees. 

In  accordance  with  the  provisions  of 
the  JFK  Act,  the  Review  Board  shall 
retain  the  transcript,  electronic 
recording,  or  minutes  of  the  discussion 
of  any  item  on  the  agenda  or  of  any 
testimony  received  at  a  closed  meeting 
for  inclusion  as  a  permanent  record  in 
the  JFK  Collection  at  the  National 
Archives  once  the  work  of  the  Review 
Board  is  completed.  The  pubhc  shall 


have  access  to  such  records  consistent 
with  the  provisions  of  the  JFK  Act 
which,  according  to  the  understanding 
of  the  Review  Board,  supersedes  the 
Simshine  Act  and  FOIA.  Copies  of  any 
nonexempt  transcript  or  minutes,  or 
transaction  of  such  recordings 
disclosing  the  identity  of  each  speaker, 
shall  be  furnished  to  any  person  at  the 
actual  cost  of  transcript  or  duplication 
unless  otherwise  provided  by  the  terms 
of  the  JFK  Act.  If  at  some  later  time  the 
Review  Board  determines  that  there  is 
no  further  justification  for  withholding 
a  portion  of  a  transcript,  electronic 
recording,  or  minutes  or  other  item  of 
information  for  the  public  which  had 
been  previously  withheld,  such  portion 
or  information  shall  be  made  publicly 
available. 

S  1405.9    Severability. 

If  any  provision  of  this  part  of  the 
application  of  such  provision  to  any 
person  or  circumstance,  is  held  invalid, 
the  reminder  of  this  part  of  the 
application  of  such  provision  to  persons 
or  circiunstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 

Dated:  August  24, 1995. 
T.  Jeremy  Gunn, 
Acting  Genera]  Counsel. 
(PR  Doc.  95-21450  Filed  8-30-95;  8:45  am] 
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36  CFR  Part  1410 

Rules  Implementing  the  Freedom  of 
Information  Act 

AGENCY:  Assassination  Records  Review 
Board. 

ACTION:  Final  rulemaking. 

SUMI4ARY:  The  Assassination  Records 
Review  Board  (Review  Board)  issues  the 
following  set  of  regulations  to  discharge 
its  responsibilities  under  the  Freedom  of 
Information  Act  (FOIA).  The  FOIA  law 
establishes  basic  procedures  for  public 
access  to  agency  records  and  guidelines 
for  waiver  or  reduction  of  fees  the 
agency  would  otherwise  assess  for  the 
response  to  the  records  request; 
categories  of  records  that  are  exempt  for 
various  reasons  from  public  disclosure; 
and  basic  requirements  for  federal 
agencies  regarding  their  processing  of 
and  response  to  requests  for  agency 
records. 

EFFECTIVE  DATE:  These  regulations  are 
effective  October  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board,  600  E  Street,  NW,  2nd  Floor, 


Washington,  D.C.  20530,  (202)  724- 
0088. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Statutory  Authority 

This  final  rule  complies  with  the 
requirements  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  Pub.  L.  99-570,  title 
I,  sections  1802, 1803, 100  Stat.  3207- 
48,  3207-49  (FOIA),  to  issue 
implementing  regulations.  In  particidar. 
§  1410.30  and  §  1410.35  implement  the 
Reform  Act  of  1986  and  the  Office  of 
Management  and  Budget's  Uniform 
Freedom  of  Information  Act  Fee 
Schedules  and  Guidelines,  52  FR  10012. 
This  rule  also  incorporates  the 
presidential  memorandum  on'the 
administration  of  the  Freedom  of 
Information  Act,  issued  on  October  4, 
1993,  which  calls  upon  agencies  to 
comply  with  the  letter  and  spirit  of  the 
FOlA's  commitment  to  openness  and  to 
its  proper  administration. 

Furtner,  this  rule  incorporates  the 
presiunption  of  openness  that  was  a 
driving  force  behind  enactment  of  the 
Review  Board's  enabling  legislation,  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992)  (JFK  Act). 
In  the  JFK  Act,  Congress  prescribed  the 
establishment  of  a  collection  of  records 
to  be  known  as  the  President  John  F. 
Kennedy  Assassination  Records 
Collection,  to  be  housed  at  the  National 
Archives  and  Records  Administration 
(NARA)  and  currently  located  at 
NARA's  facility  in  College  Park, 
Maryland.  Congress  also  mandated  that 
the  Review  Board  have  an  initial  term 
of  two  years,  with  an  option  for  the 
Review  Board  to  extend  its  tenure  for 
one  additional  year  if  its  work  is  not 
completed  within  the  initial  two  year 
period.  Id.  at  Section  7(o)(l).  Congress 
also  required  that  "(ujpon  termination, 
and  winding  up,  the  Review  Board  shall 
transfer  all  of  its  records  to  the  Archivist 
for  inclusion  in  the  Collection,  and  no 
record  of  the  Review  Board  shall  be 
destroyed."  Id.  at  Section  7(o)(3).  Thus, 
while  the  public  may  file  FOIA  requests 
with  the  Review  Board  during  the  term 
of  its  existence,  the  public  should  also 
be  aware  of  the  opportunity  to  examine 
and  obtain  copies  of  the  Review  Board's 
records  as  a  part  of  the  JFK  Records 
Collection  at  the  National  Archives  and 
Records  Administration. 

Other  key  aspects  of  this  rule  include 
the  following: 

(1)  The  Review  Board  would 
establish,  consistent  with  5  U.S.C.  552, 
two  categories  of  Review  Board  records: 
records  available  through  the  PubUc 
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Reading  Room  (§  1410.15(b))  and 
records  not  available  through  the  PubUc 
Reading  Room  (§  1410.25). 

(2)  Procedures  for  requesting  or 
examining  Public  Reading  Room  records 
(§1410.15). 

(3)  Procedures  for  filing  a  FOIA 
request  (§  1410.20). 

(4)  Procedures  for  processing  FOIA 
requests,  including  prescribed  response 
.times  (§1410.40). 

(5)  Procedures  for  administrative 
appeal  of  denials  of  FOIA  record 
requests  or  of  requests  for  fee  waivers  or 
reductions  (§  1410.45). 

(6)  Procedures  for  handling  requests 
for  classified  information  (§  1410.50). 

(7)  Fee  schedule  for  services 
performed  in  response  to  FOIA  requests 
(§  1410.35(b)(6)). 

It  is  the  Review  Board's  intention  to 
implement  these  reguladons  so  as  to 
avoid  any  unnecessary  barriers  to  public 
access  to  information  and  to  ensure  that 
the  principle  of  openness  in  government 
is  apphed  in  each  and  every  decision 
made  under  the  FOIA.  It  is  also  the 
Review  Botird's  hope  that  persons 
seeking  information  or  records  from  the 
Review  Board  will  consult  with  the 
Designated  FOIA  Officer  or  other 
Review  Board  staff  member  before 
invoking  the  procedures  in  the 
regulations.  To  the  extent  permitted  by 
law,  the  Review  Board  may  make 
available  Review  Board  records  which  it 
is  otherwise  authorized  to  withhold 
under  5  U.S.C.  552. 

Notice  and  Comment  Process 

The  proposed  FOIA  regulations  were 
issued  for  comment  in  the  Federal 
Register  on  June  30, 1995  with  a  closing 
date  of  July  31,  1995.  In  addition  to 
being  published  in  the  Federal  Register, 
the  proposed  regulations  were  sent  to 
five  federal  agencies  with  an  interest  in 
the  Review  Board's  work  (the  Central 
Intelligence  Agency,  the  Federal  Bureau 
of  Investigation,  the  Department  of 
Justice,  the  National  Archives,  and  the 
Office  of  Management  and  Budget).  The 
staff  also  sent  copies  of  the  regulations 
directly  to  fifteen  individuals  who  have 
shown  a  particular  interest  in  the  work 
of  the  Review  Board.  Several  of  the 
individuals  are  closely  coimected  with 
pubhc  interest  groups  that  also  had  the 
opportunity  to  distribute  the  copies 
more  widely  to  their  membership. 

Response  to  Comments 

The  Review  board  received  four 
comments,  including  those  of  NARA, 
the  CoaUtion  on  PoUtical  Assassinations 
(COP A),  and  two  individual  members  of 
the  pubUc. 

NARA  sought  clarification  on  whether 
the  Review  Board  intended  to  exclude 


research  materials  fit}m  FOIA  requests 
at  §  1410.10(a)(1).  llie  text  has  been 
amended  to  clarify  that  it  was  the 
Review  Board's  intent  to  exempt  such 
material.  NARA  also  suggested  that 
members  of  the  pubUc  be  informed  that, 
even  though  Federal  records  imder 
review  are  not  subject  to  FOIA  at  the 
Review  Board,  requests  may  still  be 
made  to  the  originating  agencies.  This 
suggestion  has  been  adopted  at 
§  1410.10(a)(2).  NARA  also  made  a 
suggestion  for  a  technical  change  to 
substitute  "agency"  for  "Review  Board" 
in  §  1410.20(e)  in  order  to  track  more 
closely  the  language  of  the  statute. 
NARA's  suggestion  is  adopted  at 
§  1410.20(e).  NARA  also  proposed  that 
die  regiUations  clarify  that  they  are  not 
designed  to  exclude  pre-existing 
statistical  data  from  being  subject  to 
FOIA  in  §  1410.25(e).  Changes  were 
made  in  the  wording  to  reflect  this 
suggestion. 

NARA  and  COPA  requested  that  the 
regulations  be  clarified  to  note  that  the 
Review  Board  has  the  discretion  to 
release  records  in  the  public  interest 
even  when  the  Board  might  otherwise 
raise  a  valid  FOIA  exemption.  This 
proposal  has  been  adopted  at  §  1410.20. 

A  member  of  the  pubfic  proposed 
certain  changes  that  would  add  newer 
forms  of  news  media  into  the  definition 
of  "Representative  of  the  news  media" 
in  §  1410.35.  The  suggestions  have  been 
adopted  in  part.  The  definition  has  been 
broadened  to  include  cable  casters  and 
disseminators  of  on-line  computer 
newsletters,  provided  that  the  services 
that  publish  information  in  this  way 
genuinely  are  "organized  and  operated" 
to  do  so  §  1410.35(b)(1). 

The  Review  Board  staff  proposed  a 
new  §  1410.10(a)(3)  to  clarify  that  those 
records  that  the  Review  Board  receives 
as  donations  from  the  public  to  be 
added  to  the  JFK  Collection  at  NARA 
are  not  "agency  records"  subject  to 
FOIA.  This  amendment  is  designed  to 
clarify  that  such  records  are  donated  to 
the  United  States  and  will  be  transferred 
promptly  to  the  JFK  Collection  and 
should  not  be  subject  to  FOIA.  The 
Review  Board  accepted  the  staff 
recommendation  and  agrees  that  it  is  in 
the  best  interest  in  openness  in 
government  and  pubUc  access  to  records 
that  this  provision  be  adopted.  The 
purpose  and  goals  of  FOIA  would  be 
best  served  by  making  the  records  fully 
available  to  the  pubUc  rather  than  by 
delaying  transfer  in  order  to  respond  to 
FOIA  requests. 

On  August  3, 1995,  the  Review  Board 
voted  unanimously  to  adopt  the  NPRM, 
as  amended. 


Paperwork  Reduction  Act  Statement 

The  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 
because  it  does  not  contain  any 
information  collection  requirements 
within  the  meaning  of  44  U.S.C. 
3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601- 
612,  the  Review  Board  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that  a 
regulatory  flexibility  analysis  need  not 
be  prepared.  5  U.S.C.  605(b).  Whatever 
economic  impacts  may  result  to  small 
entities  were  already  considered  by 
Congress  in  enacting  and  amending  the 
FOLA  or  by  the  Office  of  Management 
and  Budget  in  Promulgating  the 
Uniform  Fee  Schedules  and  Guidelines. 

Review  by  the  Office  of  Management 
and  Budget 

This  regulation  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  1410 

Freedom  of  Information  Act. 

The  Regulations 

Accordingly,  the  Review  board 
amends  chapter  XIV  in  title  36  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  1410  to  read  as  follows: 

PART  1410— RULES  IMPLEMEmiNG 
THE  FREEDOM  OF  INFORMATION  ACT 

1410.5    Scope. 

1410.10    Definitions. 

1410.15    Requests  for  Review  Board  records 

available  through  the  Public  Reading 

Room. 
1410.20    Review  Board  records  exempt  from 

public  disclosure. 
1410.25    Requests  for  Review  Board  records 

not  available  through  the  Public  Reading 

Room  (FOIA  requests). 
1410.30    Requests  for  waiver  or  reduction  of 

i66S. 

1410.35    Fees  for  Review  Board  record 

requests. 
1410.40    Processing  of  FOIA  requests. 
1410.45    Procedure  for  appeal  of  denial  of 

requests  for  Review  Board  records  and 

denial  of  requests  for  fee  waiver  or 

reduction. 
1410.50    Requests  for  classified  agency 

records. 
Authority:  5  U.S.C.  552;  44  U.S.C.  2107. 

§1410.5    Scope. 

This  part  contains  the  Review  Board's 
regulations  implementing  the  Freedom 
of  Information  Act,  5  U.S.C.  552. 
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S  1410.10    Definitions. 

(a)  Review  Board  record  is  a  record  in 
the  possession  and  control  of  the 
Review  Board  that  is  associated  with 
Review  Board  business.  Review  Board 
records  do  not  include: 

(1)  PubUcly  available  books, 
periodicals,  films,  sound  or  video 
recordings,  photographs,  or  other 
pubUcations  that  are  owned  or 
copyrighted  by  nonfederal  sources  that 
the  Review  Board  acquires  and  uses  for 
reference  and  research  purposes; 

(2)  Records  owned  by  another  Federal 
agency  that  the  Review  Board 
temporarily  holds  for  the  purpose  of 
conducting  its  review  imder  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  (JFK  Act)  (FOIA  requests  for  such 
dociunents  should  be  directed  to  the 
originating  agency); 

(3)  Records  delivered  to  the  Review 
Board  for  transfer  to  the  JFK  Collection 
at  the  National  Archives  and  Records 
Administration  (NARA). 

(b)  Designated  FOIA  Officer  means 
the  person  designated  by  the  Executive 
Director  to  administer  the  Review 
Board's  activities  piu^uant  to  the 
regulations  in  this  part.  The  Designated 
FOIA  Officer  shall  also  be  the  Review 
Board  officer  having  custody  of  or 
responsibiUty  for  Review  Board  records 
and  shall  be  the  Review  Board's  officer 
responsible  for  authorizing  or  denying 
production  of  Review  Board  records 
upon  request  filed  pursuant  to 
§1410.25. 

(c)  Executive  Director  means  the 
principal  staff  official  appointed  by  the 
Review  Board  pursuant  to  44  U.S.C. 
2107.8(a). 

(d)  Review  Board  means  the 
Assassination  Records  Review  Board 
created  pursuant  to  44  U.S.C.  2107.7. 

S14iai5    Requests  for  Review  Board 
reconto  available  through  the  Public 
Reading  Room. 

(a)  A  Pubhc  Reading  Room  will  be 
maintained  at  the  Review  Board 
headquarters  and  will  be  open  between 
10  ajn.  and  4:30  p.m.,  Monday  through 
Friday,  except  on  Federal  hoUdays. 
Documents  may  be  obtained  in  person 
from  the  Pubhc  Reading  Room. 

(b)  The  Pubhc  Reading  Room  records 
will  include  the  following  (if  and  when 
such  records  are  created): 

(1)  The  Review  Board's  rules  and 
regulations; 

(2)  Statements  of  poUcy  adopted  by 
the  Review  Board; 

(3)  Transcripts  of  public  hearings; 

(4)  Review  Board  orders,  decisions, 
notices,  and  other  formal  actions; 

(5)  Copies  of  all  unclassified  filings, 
certifications,  pleadings.  Review  Board 


records,  briefs,  orders,  judgments, 
decrees,  and  mandates  in  coiut 
proceedings  to  which  the  Review  Board 
is  a  party  and  the  correspondence  with 
the  courts  or  clerks  of  court; 

(6)  Unclassified  reports  to  Congress  in 
which  the  Review  Board's  operations 
diuing  a  past  fiscal  year  are  described; 

(7)  Administrative  staff  manuals  and 
instructions  to  staff  to  the  extent  that 
such  manuals  or  instructions  affect  a 
member  of  the  pubhc;  and 

(8)  Indices  of  the  dociiments 
identified  in  this  section,  but  not 
including  drafts  thereof. 

S  14ia20    Review  Board  records  exempt 
from  public  disclosure. 

The  Review  Board  will  make  all 
Review  Board  records  available  for 
inspection  and  copying,  except  that  it 
may  exempt  &t)m  release  those  portions 
of: 

(a)  Review  Board  records  specifically 
authorized  under  criteria  estabhshed  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  pohcy,  and  that  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order; 

(b)  Review  Board  records  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Review  Board; 

(c)  Review  Board  records  specifically 
exempted  frtim  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  pubUc  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Estabhshes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the  agency; 

(0  Personnel  and  medical  files  and 
similar  files  the  disclosiu«  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy; 

(g)  Records  or  information  compiled 
for  law  enforcement  piuposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  imwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identify  of  a  confidential 


source,  including  a  state,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  of  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelhgence  investigation,  information 
furnished  by  a  confidential  source; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  drounvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual 

(h)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(i)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

§  1 41 0.25    Requests  for  Review  Board 
records  not  available  through  the  Public 
Reading  Room  (FOIA  Requests). 

(a)  Upon  the  request  of  any  person, 
the  Review  Board  shall  make  available 
for  public  inspection  and  copying  any 
reasonably  described  Review  Board 
record  in  the  possession  and  control  of 
the  Review  Board,  but  not  available 
through  the  Pubhc  Reading  Room, 
subject  to  the  provisions  of  this  part. 

(b)  A  person  may  request  access  to 
Review  Board  records  that  are  not 
available  through  the  Pubhc  Reading 
Room  by  using  the  following 
proceduires: 

(1)  The  request  must  be  in  writing  and 
must  reasonably  describe  the  Review 
Board  records  requested  to  enable 
Review  Board  personnel  to  locate  them 
with  a  reasonable  amount  of  effort.  A 
request  for  all  Review  Board  records 
falling  within  a  reasonably  specific  and 
well-defined  category  shall  he  regarded 
as  conforming  to  the  statutory 
requirement  Uiat  Review  Board  records 
be  reasonably  described.  Where 
possible,  specific  information  such  as 
dates  or  titles  that  may  help  identify  the 
Review  Board  records  should  be 
supphed  by  the  requester,  including  the 
names  and  titles  of  Review  Board 
personnel  who  may  have  been  contacted 
regarding  the  request  prior  to  the 
submission  of  the  written  request. 

(2)  The  request  should  be  addressed 
to  the  Designated  FOIA  Officer,  and 
clearly  marked  "Freedom  of  Information 
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Act  Request."  The  address  for  such 
requests  is:  Designated  FOIA  Officer. 
Assassination  Records  Review  Board, 
600  E  Street,  N.W.,  2nd  Floor, 
Washington,  D.C.  20530.  Requests  must 
be  either  mailed  or  hand-delivered  to 
the  above  address.  Hand-dehvered 
requests  will  be  received  between  8:30 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  on  Federal  hohdays.  For 
purposes  of  calculating  the  time  for 
response  to  the  request  under  §  1410.40, 
the  request  shall  not  be  deemed  to  have 
been  received  until  it  is  in  the 
possession  of  the  Designated  FOLA 
Officer  or  such  other  person  who  may 
be  responsible  for  receiving  such 
requests. 
(3)  The  request  must  include: 
(i)  A  statement  by  the  requester  of  a 
willingness  to  pay  the  fee  apphcable 
under  §  1410.35(b),  or  to  pay  that  fee  not 
to  exceed  a  specific  amount,  or 

(ii)  A  request  for  waiver  or  reduction 
of  fees. 

No  request  shall  be  deemed  to  have 
been  received  imtil  the  Review  Board 
has  received  a  statement  of  willingness 
to  pay,  as  indicated  in  paragraph 
(b)(3)(i),  of  this  section  or  has  received 
and  approved  a  request  for  waiver  or 
reduction  of  fees. 

(c)  Requests  for  Review  Board  records 
containing  information  received  from 
another  agency,  or  records  prepared 
jointly  by  the  Review  Board  and  other 
agencies,  and  that  do  not  fall  imder 
category  §  1410.10(a)(2)  above,  shall  be 
treated  as  requests  for  Review  Board 
records.  The  Designated  FOIA  Officer 
shall,  however,  coordinate* with  the 
appropriate  official  of  the  other  agency. 
The  notice  of  determination  to  the 
requester,  in  the  event  part  or  all  of  the 
record  is  recommended  for  denial  by  the 
other  agency,  shall  cite  the  other  agency 
denying  officials  as  well  as  the 
Designated  FOLA  Officer  if  a  denial  by 
the  Review  Board  is  also  involved. 

(d)  If  a  request  does  not  reasonably 
describe  the  Review  Board  records 
isought,  as  provided  in  paragraph  (b)  of 
this  section,  the  Review  Board  response 
shall  specify  the  reasons  why  the 
request  failed  to  meet  those 
requirements  and  shall  offer  the 
requester  the  opportimity  to  confer  with 
knowledgeable  Review  Board  personnel 
in  an  attempt  to  restate  the  request.  If 
additional  information  is  needed  from 
the  requester  to  render  the  agency 
records  reasonably  described,  any 
restated  request  submitted  by  the 
requester  shall  be  treated  as  an  initial 
request  for  purpose  of  calculating  the 
time  for  response  imder  §  1410.40. 

(e)  The  Review  Board  will  not  be 
lequired  to  create  new  agency  records, 


compile  hsts  of  selected  items  from  its 
files,  or  create  new  statistical  or  other 
data. 

(f)  The  Review  Board  staff  may  also 
respond  to  oral,  unmarked,  or  generally 
stated  requests  for  information  and 
documents  even  though  those  requests 
do  not  comply  with  the  provisions  of 
this  rule. 

{14ia30    Request  for  waiver  or  reduction 
of  fees. 

(a)  The  Review  Board  shall  collect 
fees  for  record  requests  made  imder 

§  1410.25  as  provided  in  §  1410.35(b). 
unless  the  Review  Board  grants  a 
written  request  for  a  waiver  or  reduction 
of  fees.  The  Designated  FOIA  Officer 
shall  make  a  determination  on  a  fee 
waiver  or  reduction  request  within  five 
working  days  of  the  request  coming  into 
his  or  her  possession.  If  the 
determination  is  made  that  the  written 
request  for  a  waiver  or  reduction  of  fees 
does  not  meet  the  requirements  of  this 
section,  the  Designated  FOIA  Officer 
shall  inform  the  requester  that  the 
request  for  waiver  or  reduction  of  fees 
is  being  denied  and  set  forth  the  appeal 
rights  under  §  1410.45. 

(b)  A  person  requesting  the  Review 
Board  to  waive  or  reduce  search,  review, 
or  duplication  fees  shall: 

(1)  Describe  the  purpose  for  which  the 
requester  intends  to  use  the  requested 
information; 

(2)  Explain  the  extent  to  which  the 
requester  will  extract  and  analyze  the 
substantive  content  of  the  Review  Board 
record; 

(3)  Eiescribe  the  nature  of  the  specific 
activity  or  research  in  which  the  Review 
Board  records  will  be  used  and  the 
specific  qualification  the  requester 
possesses  to  utihze  information  for  the 
intended  use  in  such  a  way  that  it  will 
contribute  to  pubUc  underatanding  of 
the  operations  or  activities  of  the 
Government; 

(4)  Describe  the  likely  impact  of 
disclosure  of  the  requested  records  on 
the  pubhc's  understanding  of  the 
subject  as  compared  to  the  level  of 
understanding  of  the  subject  existing 
prior  to  disclosure; 

(5)  Describe  the  size  and  nature  pubhc 
to  whose  underatanding  a  contribution 
will  be  made; 

(6)  Describe  the  intended  means  of 
dissemination  to  the  general  pubhc; 

(7)  Indicate  if  pubUc  access  to 
information  will  be  provided  bee  of 
charge  or  provided  for  an  access  or 
publication  fee;  and 

(8)  Describe  any  commercial  or 
private  interest  the  requester  or  any 
other  party  has  in  the  Review  Board 
records  sought. 

(c)  The  Review  Board  shall  waive  or 
reduce  fees,  without  further  specific 


information  fitim  the  requester  if,  from 
information  provided  with  the  request 
for  Review  Board  records  made  under 
§  1410.25,  it  can  determine  that  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(d)  In  making  a  determination 
regarding  a  request  for  a  waiver  or 
reduction  of  fees,  the  Review  Board 
shall  consider  the  following  factore: 

(1)  Whether  disclosure  is  likely  to 
contribute  significantly  to  pubhc 
understandio^  of  Government 
operations  or  activities,  and 

(2)  Whether  the  requester  has  a 
conunercial  interest  and,  if  so,  the 
extent  of  any  interests  and  how  they 
would  be  furthered  by  the  disclosure  of 
the  requested  Review  Board  records. 

f  1410.36    Fees  for  Review  Board  record 
requests. 

(a)  Fees  for  Review  Board  records 
available  through  the  Public  Reading 
Room.  Duphcation  fees  charged  shall  be 
limited  to  the  costs  of  duplication  of  the 
requested  Review  Board  records  or  the 
cost  to  have  them  dupUcated.  A 
schedule  of  fees  for  this  duphcation 
service  is  set  forth  at  paragraph  (b)(6)  of 
this  section.  A  person  may  also  obtain 

a  copy  of  the  schedule  of  fees  in  person 
or  by  mail  from  the  Pubhc  Reading 
Room. 

(b)  Fees  for  Review  Board  records  not 
available  through  the  Public  Reading 
Room  (FOIA)  requests). 

(1)  Definitions.  For  ihe  purpose  of 
paragraph  (b)  of  this  section: 

Commercial  use  request  means  a 
request  frtim  or  on  behalf  of  one  who 
seeks  informaticm  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
peraon  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Review  Board  must 
determine  the  use  to  which  a  requester 
will  put  the  dociunents  requested. 
Moreovw,  where  the  Review  Board  has 
reasonable  cause  to  doubt  the  use  to 
which  a  requester  will  put  the  records 
sought,  or  where  that  use  is  not  clear 
from  the  request  itself,  the  Review 
Board  will  seek  additional  clarification 
from  the  Office  of  Management  and 
Budget  before  assigning  the  request  to  a 
specific  category. 

Direct  costs  means  those  expenditures 
which  the  Review  Board  incura  in 
search,  review,  and  duphcation,  to 
respond  to  requests  under  §  1410.25. 
Direct  costs  include,  for  example,  the 
salary  and  benefits  cost  of  Review  Board 
employees  apphed  to  time  spent  in 


45342     Federal  Register  /  Vol.  60,  No.  169  /  Thiirsday,  August  31.  1995  /  Rules  and  Regulations 


responding  to  the  request  and  the  cost 
of  operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  cost  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  Review  Board  records  are  stored. 

Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondly  school,  an 
institution  of  undergraduate  highn 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

Nonconunercial  scientific  institution 
refers  to  an  institution  that  is  not 
operated  on  a  commercial  basis  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public,  and  may  include  cable 
casting  or  computer  on-line 
dissemination  if  offered  as  a  service  that 
is  organized  and  operated  to 
disseminate  news  to  the  public.  The 
term  "news"  means  information  that  is 
about  cunent  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  the  periodicals  can  qualify  as 
disseminations  of  "news")  who  make 
their  products  available  for  free  and  or 
for  purchase  or  subscription  by  the 
general  public.  These  examples  are  not 
intended  to  be  all-inclusive.  A 
"freelance"  joumahst  may  be  regarded 
as  working  for  a  news  organization  if  the 
journalist  can  demonstrate  a  solid  basis 
for  expecting  publication  through  that 
organization,  even  though  the  jouumalist 
is  not  actually  employed  by  the  news 
organization.  A  publication  contract  is 
the  best  proof,  but  the  Review  Board 
may  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination. 

(2)  Fees. 

(i)  If  the  Review  Board  determines 
that  the  dociunents  are  requested  fcH* 
commercial  use,  it  shall  charge  the 
average  salary  rate,  including  benefits, 
for  Review  Board  employees,  for 
document  search  time  and  for  document 
review  time,  in  addition  to  the  costs  of 
duplication  as  established  in  the 
schedule  of  fees  in  paragraph  (b)(6)  of 
this  section. 


(ii)  If  documents  are  not  sought  for 
commercial  use  and  the  request  is  made 
by  an  educational  or  noncommercial 
scientific  institution,  whose  purpose  is 
scholarly  or  scientific  research,  or  a 
representative  of  the  news  media,  the 
Review  Board's  charges  shall  be  limited 
to  the  direct  costs  of  duplication  as 
established  in  the  schedule  of  fees  in 
paragraph  (b)(6)  of  this  section.  There 
shall  be  no  charge  for  the  first  100  pages 
of  duplication. 

(iii)  For  a  request  not  described  in 
paragraphs  (b)(2)(i)  or  (b)(2)(ii)  of  this 
section  the  Review  Bofflrd  shall  charge 
the  average  salary  rate  for  Review  Board 
employees  (including  benefits),  for 
dociunent  search  time,  and  the  direct 
costs  of  duplication  as  estabUshed  in  the 
schedule  of  fees  in  paragraph  (b)(6)  of 
this  section.  There  shall  be  no  charge  for 
document  review  time  and  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  will  be  furnished 
without  charge. 

(iv)  If  the  I&view  Boerd  is  asked  by 
a  requester  to  said  Review  Board 
records  by  special  methods  such  as 
express  mail,  it  may  do  so,  provided 
that  the  requester  pays  for  the  express 
dehvory  service. 

(v)  The  Review  Board  may  assess 
charges  for  time  spent  searching,  even  if 
it  fails  to  locate  the  records,  or  if  Review 
Board  records  located  are  determined  to 
be  exempt  from  disclosure. 

(vi)  Whenever  the  Review  Board 
estimates  that  fees  tire  likely  to  exceed 
$25,  it  shall  notify  the  requester  of  the 
estimated  costs,  unless  the  requester  has 
indicated  in  advance  a  willingness  to 
pay  fees  as  high  as  those  anticipated. 
Such  a  notice  shall  offer  the  requester 
an  opporttmity  to  confer  with  the 
Review  Board  personnel  to  reformulate 
the  request  to  meet  the  requester's  needs 
at  a  lower  cost. 

(3)  Limitations  on  Fees.  The  Review 
Board,  or  its  designate,  may  establish 
minimiun  fees  below  which  no  charges 
will  be  collected,  if  it  determines  that 
the  costs  of  routine  collection  and 
processing  of  the  fees  are  likely  to  equal 
or  exceed  the  amount  of  the  fees.  If  total 
fees  determined  by  the  Review  Board  for 
a  FOIA  request  would  be  less  than  the 
appropriate  threshold,  the  Review  Board 
shall  not  charge  the  requesters. 

(4)  Payment  of  fees. 

(i)  Payment  ot  fees  must  be  by  check 
or  money  order  made  payable  to  the 
Assassination  Records  Review  Board. 

(ii)  Advance  Payments. 

(A)  If  the  Review  Board  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250,  the  Review  Board 
shaU  notify  such  requester  of  the 
estimated  cost  and  either  require 


satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  fees,  or  require 
advance  payment  of  the  charges  if  a 

Tester  has  no  payment  history. 
)  If  a  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion,  the 
Review  Board  shall  require  the  requester 
to  pay  the  full  amount  owed  plus  any 
applicable  interest,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  Review 
Board  will  begin  to  process  a  new 
request  or  pending  request  from  that 
requester. 

(C)  When  the  Review  Board  requires 
advance  pa]rment  imder  this  paragraph, 
the  administrative  time  limits 
prescribed  in  §  1410.40(b)  will  begin 
only  after  the  Review  Board  has 
received  the  fee  payments. 

(5)  Aggregation  ^Requests. 
Requesters  may  not  file  multiple 
requests,  each  seeking  portions  of  a 
dociunent  or  dociunents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Review  Board  reasonably  believes  that  a 
requester,  or  a  group  of  requesters  acting 
in  concert,  is  attempting  to  divide  a 
reqijest  into  a  series  of  requests  for  the 
piupose  of  evading  assessment  of  fees, 
the  Review  Board  may  aggregate  any 
such  requests  and  charge  the  requester 
accordingly.  The  Review  Board  shall 
not,  however,  aggregate  multiple 
requests  on  imrelated  subjects  bom  a 
requester. 

(6)  Fee  Schedule.  Fees  will  be  charged 
as  provided  below: 

(i)  Duplication  of  Review  Board 
records.  Review  Board  records  will  be 
duphcated  at  a  rate  of  $.10  per  page, 
provided  the  Review  Board  staff 
duplicates  the  records.  If  the  Review 
Board  determines  that  the  duplication  is 
so  time-consuming  that  it  must  be  sent 
to  an  outside  duplication  service,  the 
requester  will  be  charged  the  actual 
commercial  rate. 

(ii)  Duplication  of  large  documents. 
Large  documents  (e.g.,  maps,  diagrams) 
will  be  duplicated  at  actual  conunerciaL 
rates. 

(iii)  Review.  Review  fees  shall  be 
assessed  with  respect  to  only  those 
requesters  who  seek  Review  Board 
records  for  a  commercial  use,  as  defined 
in  (b)(2)(i)  of  this  section.  For  each  hour 
spent  by  agency  personnel  in  reviewing 
a  requested  Review  Board  record  for 
possible  disclosiue,  the  fee  shall  be 
$20.15  except  that  where  the  time  of 
managerial  personnel  is  required,  the 
fee  shall  be  $47.40  foreach  hour  of  time 
spent  by  such  managerial  personnel. 

(iv)  Search.  For  each  hour  spent  by 
administrative  personnel  in  searching 
for  and  retrieving  a  requested  Review 
Board  record,  the  fee  shall  be  $14.75. 
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Where  a  search  and  retrieval  caimot  be 
performed  entirely  by  clerical 
personnel — for  example,  where  the 
identification  of  Review  Board  records 
within  the  scope  of  a  request  requires 
the  use  of  professional  perscHinel — the 
fee  shall  be  $20.15  for  each  hour  of 
search  time  sp>ent  by  such  professional 
personnel.  Where  the  time  of  managerial 
personnel  is  required,  the  fee  shall  be 
$47.40  for  each  hour  of  time  spent  by 
such  managerial  persoimel. 

$14ia40    Processing  of  FOIA  requests. 

(a)  Where  a  request  compUes  with 

§  1410.25  as  to  specificity  and  statement 
of  willingness  to  pay  or  request  for  fee 
Waiver  or  reduction,  the  Designated 
FOIA  Officer  shall  acknowledge  receipt 
of  the  request  and  commence  processing 
of  the  request.  The  Designated  FOIA 
Officer  shall  prepare  a  written  response: 

(1)  Ckenting  the  request; 

(2)  Denying  the  request; 

(3)  Granting  or  denying  it  in  part; 

(4)  Stating  that  the  request  has  been 
referred  to  another  agency  under 
$1410.25;  or 

(5)  Informing  the  requester  that 
responsive  Review  Board  records  cannot 
be  located  or  do  not  exist 

(b)  Action  pursuant  to  this  section  to 
provide  access  to  requested  Review 
Board  records  shall  be  taken  within  10 
working  days  of  receipt  of  a  request  for 
Review  Boardrecords,  as  defined  in 

§  1410.25,  except  that  where  unusual 
dnnunstances  require  an  extension  of 
time  before  a  decision  on  a  request  can 
be  reached  and  the  person  requesting 
Review  Board  records  is  promptly 
informed  in  writing  by  the  IDesignated 
POIA  Officer  of  the  reason  for  such 
extension  and  the  date  on  which  a 
determination  is  expected  to  be  made, 
the  Designated  FOIA  Officer  may  take 
an  extension  not  to  exceed  10  working 
flays. 

I   (c)  For  purposes  of  this  section  and 
§  1410.45,  the  term  "imusual 
circumstances"  may  include  bift  is  not 
limited  to  the  following: 

(1)  The  need  to  search,  collect,  and 
appropriately  examine  a  voliuninous 
amoiuit  of  separate  and  distinct  Review 
Board  records  that  are  demanded  in  a 
single  request;  or 

(2)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 

^substantial  subject-matter  interest 
therein. 


fl4ia46    Procedure  for  appesi  of  denial  of 
requests  for  Review  Board  records  and 
denial  of  requests  for  fee  waiver  or 
reduction. 

(a)(1)  A  person  whose  request  for 
access  to  Review  Board  records  or 
request  for  fee  waiver  or  reduction  is 
denied  in  whole  or  in  part  may  appeal 
that  determination  to  tiie  Executive 
Director  within  30  days  of  the 
deteraunatioiL  Appeals  filed  piusuant 
to  this  section  must  be  in  writing, 
directed  to  the  Executive  Director  at  the 
address  stated  above,  and  clearly 
marked  "Freedom  of  Information  Act 
Appeal."  Such  an  appeal  received  by 
the  Review  Board  that  is  not  properly 
addressed  and  marked  will  be  so 
addressed  and  marked  by  Review  Board 
persoimel  as  soon  as  it  is  properly 
identified  and  then  will  be  forwarded  to 
the  Executive  Director.  Appeals  taken 
pursuant  to  this  paragraph  will  be 
considered  to  be  receiveid  upon  actual 
receipt  by  the  Executive  Director. 

(2)  The  Executive  Director  shall  make 
a  determination  with  respect  to  any 
appeal  within  20  working  days  after  the 
receipt  of  such  appeal.  If,  on  appeal,  the 
denial  of  the  request  for  Review  Board 
records  or  fee  reduction  is  in  whofe  or 
in  part  upheld,  the  Executive  Director 
shall  notify  the  person  making  such 
request  of  the  provisions  for  judicial 
review  of  that  determination. 

(b)  In  imusual  circumstances,  as 
defined  in  §  1410.40(c),  the  time  limits 
prescribed  for  deciding  an  appeal 
pursuant  to  this  section  may  be 
extended  by  up  to  10  working  days  by 
the  Executive  Director,  who  will  send 
written  notice  to  the  requester  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  or 
appeal  is  expected  to  be  dispatched. 


f14ia50 
records. 


Requests  for  classified  sgency 


The  Review  Board  may  at  any  time  be 
in  possession  of  classified  records 
received  fit>m  other  Federal  agencies. 
Except  with  respect  to  those  doctmients 
identified  in  §  1410.10(a)(2),  the  Review 
Board  shall  refer  requests  luider 
§  1410.25  for  such  records  or 
information  to  the  other  agency  without 
making  ah  independent  determination 
as  to  the  releasability  of  such 
dociunents.  The  Review  Board  shall 
refer  requests  for  classified  records  in  a 
manner  consistent  with  Executive  Order 
12958  of  April  17, 1995,  or  other  such 
law  as  may  apply. 

Dated:  August  25, 1995. 
T.  Jaremy  Gunn, 

Acting  General  Counsel.  Assassination 

Records  Review  Board. 

[FR  Doc.  95-21523  FUed  8-30-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

[FRL-6288-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

AGENCY:  Environmental  Protection 

Agency. 

ACTI0f4:  Notice  of  deletion  of  the 
Northwestern  States  Portland  Cement 
Company  Superfund  Site  from  the 
National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  announces  the 
deletion  of  the  Northwestern  States 
Portland  Cement  Company  Supwfund 
Site  from  the  National  Priorities  List 
(NPL).  The  NPL  constitutes  appendix  B 
of  40  era  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP) 
which  the  EPA  promulgated  pursuant  to 
section  105  of  the  Coidprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  The  reason  this 
action  is  being  taken  is  that  Superfund 
Remedial  Activities  have  been 
completed.  EPA  and  the  State  of  Iowa 
have  determined  that  no  further  cleanup 
by  the  Respxmsible  Party  is  appropriate 
under  CERCLA.  Moreover,  EPA  and  the 
State  have  determined  that  CERCLA 
activities  conducted  at  the  Site  to  date 
have  been  protective  of  public  health, 
welfare  and  the  enviroiunent. 
EFFECTIVE  0A7B:  August  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Roemerman.  Remedial  Project 
Manager,  Superfund  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  Vn,  726  Minnesota  Ave.  Kansas 
aty,  KS  66101,  (913)  551-7694. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the 
Northwestern  States  PorUand  Cement 
Company  Superfund  Site.  Mason  City, 
Cerro  Gordo  County.  Iowa. 

A  notice  of  intent  to  delete  for  this 
site  was  published  October  19. 1995  (59 
FR  52747).  The  closing  date  for 
comments  was  thirty  (30)  days  after  the 
notice  was  published.  EPA  did  not 
receive  any  comments  on  the  proposed 
deletion. 

Based  upon  a  review  of  monitoring 
data  from  the  site.  EPA  in  consultation 
with  the  State  of  Iowa  has  determined 
that  the  site  does  not  pose  a  significant 
risk  to  human  health  or  the 
environment.  The  site  shall  be 
monitored  by  the  Responsible  Party  in 
accordance  with  the  Operation  and 
Monitoring  Plan  approved  by  EPA. 


45344 


Federal  Regigttr  /  Vol.  60,  No.  169  /  Thursday,  August  31.  1995  /,  Rul<^d  Regulations 


Future  reviews  of  monitoring  data 
will  be  conducted,  in  conjunction  with 
the  State  of  Iowa,  at  a  minimum  of  every 
five  years,  or  until  such  time  when  no 
hazardous  substances,  pollutants  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  unrestricted  use 
and  unlimited  exposure. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Response 
Fund  (Fund).  Pursuant  to  section  105(e) 
of  CERCLA,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund- financed 
Remedial  Actions  if  conditions  at  the 
site  warrant  such  action.  Deletion  from 
the  NPL  does  not  affect  responsible 
party  liability  or  impede  EPA  efforts  to 
recover  costs  associated  with  response 
efforts. 


List  (tf  Subjects  in  40  CFR  Part  300 

Enviroiunental  protection,  Qiemicals, 
Hazardous  substances.  Hazardous 
wastes,  Superfund. 

Daania  Grams, 

Hegional  Administrator. 


For  the  reasons  set  out  in  the 
preamble  40  CFR  part  300  is  amended 
as  follows: 


PART300->{AMENDEP] 


1.  The  authority  citation  few  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  9601-9657;  33  U.S.C. 
1321(c)(2);  E.0. 12777.  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  1258a  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 


Appendix  B— {Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Northwestern  States  Portland  Cement 
Company  Superfund  Site,  Cerro  Gordo, 
Iowa". 

[FR  Dot  95-21407  Filed  8-30-95;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400  and  41 1 

[BPD-482-Fq 

RIN0938-AD73 

Medicare  Program;  Medicare 
Secondary  Payer  for  Individuals 
Entitled  to  Medicare  and  Also  Covered 
Under  Group  Health  Plans 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  These  regulations  establish 
limits  on  Medicare  payment  for  swvices 
furnished  to  individuals  who  are 
entitled  to  Medicare  on  the  basis  of 
disabiUty  and  who  are  covered  under 
large  group  health  plans  (LGHPs)  by 
virtue  of  their  own  or  a  family  member's 
current  employment  status  with  an 
employer;  and  prohibit  LGHPs  from 
taking  into  account  that  those 
individuals  are  entitled  to  Medicare  on 
the  basis  of  disability. 

They  also  implement  certain  other 
provisions  of  section  1862(b)  of  the 
Social  Secxuity  Act,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Acts  of 
1986, 1989. 1990.  and  1993  and  the 
Social  Security  Act  Amendments  of 
1994.  Those  amendments  affect  the 
Medicare  secondary  payer  rules  for 
individuals  who  are  entitled  to 
Medicare  on  the  basis  of  age  or  who  are 
eligible  or  entitled  on  the  basis  of  end 
stage  renal  disease  and  who  are  also 
covered  imder  group  health  plans 
(GHPs).  The  provisions  that  apply  to  all 
threegroups  include — 

•  The  rules  under  which  HCFA 
determines  that  a  GHP  or  LGHP  is  not 
in  conformance  with  the  requirements 
and  prohibitions  of  the  statute; 

•  The  appeals  procedures  respecting 
GHPs  and  LGHPs  that  HCFA  finds  to  be 
nonconforming. 

•  The  referral  of  nonconforming  plans 
to  the  Internal  Revenue  Service;  and 

•  The  rules  for  recovery  of 
conditional  or  mistaken  Medicare 
payments  made  by  HCFA. 

The  intent  of  the  MSP  provisions  is  to 
ensure  that  Medicare  does  not  pay 
primary  benefits  for  services  for  which 
a  GHP  or  LGHP  is  the  proper  primary 
payer  and  that  beneficiaries  covered 
imder  these  plans  are  not  disadvantaged 
vis-a-vis  other  individuals  who  are 
covered  under  the  plan  but  are  not 
entiUed  to  Medicare. 
DATES:  Effective  Dates:  These 
regulations  are  effective  on  October  2, 
1995. 


Comment  Date:  We  will  consider 
comments  that  we  receive  no  later  than 
5  p.m.  on  October  30, 1995. 

ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address: 

Health  Care  Financing  Administraticm, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-482-FC, 
P.O.  Box  26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  original 
and  3  copies  of  your  written  comments 
to  one  of  the  following  addresses: 

Room  309-G,  Hubert  H.  Hiunphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-09-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPEM82-FC.  Comments  received 
timely  will^he  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
Mreeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  bma  8:30 
a.m.  to  5  pjn.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  ccmunents  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Bldg.,  Washington.  D.C.  30503, 
Attention:  Allison  Herron  Eydt,  Desk 
Officer  for  HCFA 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  desi^iated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  througho^it  the  coimtry  that 
receive  the  Federal  Registar. 

TOR  FURTHER  INFORMATION  contact: 
Herbert  Pollock.  (410)  786-4474. 
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SUPPLEMENTARY  INFORMATION: 

L  Background 

During  the  first  15  years  of  the 
Medicare  program.  Medicare  was  the 
primary  payer  for  all  Medicare-covered 
services  with  the  sole  exception  of 
services  covered  imder  workers' 
compensation  as  provided  in  section 
1862  of  the  Act.  Beginning  in  1980,  the 
Congress  passed  a  series  of  amendments 
to  section  1862  of  the  Act  to  make 
Medicare  the  secondary  payer  for 
services  covered  by  other  types  of 
insurance.  In  general.  Medicare  is  now 
secondary  to  all  of  the  following: 

1.  All  forms  of  liability  insurance. 

2.  Automobile  and  non-automobile 
no-fault  insurance. 

3.  Group  health  plans  (GHPs)  that 
cover  end-stage  renal  disease  (ESRD) 
patients  (during  the  first  18  months  of 
Medicare  eligibility  or  entitiement). 

4.  GHPs  that  cover  aged  individuals 
who  have  ciirrent  employment  status 
with  an  employer  and  aged  spouses  of 
individuals  of  any  age  who  have  ciurent 
employment  statiis  with  an  employer. 

5.  Large  group  health  plans  (LGHPs) 
that  cover  disabled  individuals  if  the 
individual  or  a  member  of  the 
individual's  family  has  ciurent 
employment  status  with  an  employer. 
(Current  employment  status  is 
sometimes  referred  to  as  "current 
employment.") 

n.  Statutory  Amendments 

A.  Overview 

I  1.  Section  9319  of  tiie  OBRA  '86  (Pub. 
L.  99-509)  added  a  new  section 
1862(b)(4),  which  made  Medicare 
secondary  to  benefits  payable  by  "large 
group  health  plans"  for  services 
furnished  to  "active  individuals,"  who 
are  entiUed  to  Medicare  based  on 
disability. 

2.  Section  6202(b)  of  OBRA  "89  (Pub. 
L.  101-239)  reorganized  and  clarified 
the  Medicare  secondary  payer  (MSP) 
provisions  and  transferred  the 
provisions  applicable  to  the  disabled  to 
section  1862(b)(1)(B)  of  the  Act. 

3.  Section  4204(g)  of  OBRA  "90  (Pub. 
L.  101-508)  added  a  new  section 
1862(b)(3)(C),  which  prohibits 
employiers  and  other  entities  from 
offering  Medicare  beneficiaries 
incentives  not  to  enroll  or  to  terminate 
enrollment  in  a  GHP  that  would 
otherwise  be  primary  to  Medicare. 
Section  1862^)(3)(C)  of  tiie  Act 
provides  for  a  civil  money  penalty  of  up 
to  $5,000  for  each  violation. 

Section  4203(c)(1)  of  OBRA  '90 
redefined  the  12-month  ESRD  MSP 
coordination  period,  during  which 
GHPs  are  required  to  pay  primary  to 


Medicare,  and  extended  that  redefined 
period  from  12  to  18  months.  A  final 
rule  with  comment  period  addressing 
the  section  4203(c)(1)  changes  was 
published  in  the  Federal  Register  on 
August  12, 1992  (57  FR  36006-36016). 

4.  Section  13561(e)  of  OBRA  '93  (Pub. 
L.  103-66).  effective  August  10.  1993. 
changed  the  MSP  provisions  for  the 
disabled  to  make  Medicare  the 
secondary  payer  for  individuals  who 
have  LGHP  coverage  by  virtue  of  the 
individual's  own  or  a  family  member's 
"current  employment  status  with  an 
employer".  An  individual  has  current 
employment  status  with  an  employer  if 
the  individual  is  an  employee,  is  the 
employer  (including  a  self-employed 
person),  or  is  associated  with  tiie 
employer  in  a  business  relationship.  In 
general,  this  means  that  the  individual 
is  on  the  employment  rolls  of  the 
employer.  Before  this  change  in  the  law. 
Medicare  was  also  secondary  payer  for 
certain  nonworking  disabled 
individuals  who  were  considered  to 
have  employee  status  based  on  their 
relationship  with  the  employer,  even 
though  they  may  not  have  been  on  the 
employment  rolls. 

5.  Sections  151(c)  and  157(b)  of  the 
Social  Security  Act  Amendments  of 
1994  (SSAA  '94)  (Pub.  L.-103-432) 
made  miscellaneous  and  technical 
corrections  to  OBRA  '89,  OBRA  '90,  and 
OBRA  '93.  Section  151(b)(3)  added 
express  authority  to  assess  interest  if  a 
conditional  Mechcare  payment  is  not 
refunded  within  60  days. 

B.  OBRA  '86  Amendments— Active 
Individuals  Entitled  to  Medicare  on  the 
Basis  of  Disability 

These  amendments — 

1.  Defined  the  term  "active 
individual"  as  "an  employee  (as  may  be 
defined  in  regulations),  the  employer, 
an  individual  associated  with  the 
employer  in  a  business  relationship,  or 
a  member  of  the  family  of  any  of  such 
persons." 

2.  Defined  "large  group  health  plan" 
by  reference  to  section  5000(b)  of  the 
Internal  Revenue  Code  (IRC)  of  1986, 
which  defined  the  term  as  "a  plan  of,  or 
contributed  to  by,  an  employer  or 
employee  organization  (including  a  self- 
insured  plan),  to  provide  health  care 
(directly  or  otherwise)  to  the  employees, 
former  employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  business  relationship, 
or  their  families,  that  covers  employees 
of  at  least  one  employer  that  normally 
employed  at  least  100  employees  on  a 
typical  business  day  during  the  previous 
calendar  year."  (We  have  interpreted  the 
phrase  "normally  employed  at  least  100 
employees  on  a  typical  business  day"  to 


mean  that  the  employer  employed  at 
least  100  full-time  or  part-time 
employees  during  50  percent  or  more  of 
the  employer's  business  days  during  the 
previous  calendar  year.) 

3.  Provided  that  Medicare  may  not 
pay  for  services  furnished  to  an  active 
individual  on  or  after  January  1, 1987, 
and  before  January  1, 1992,  to  the  extent 
that  payment  has  been  made  or  can 
reasonably  be  expected  to  be  made  by 
an  LGHP.  (Section  4203(b)  of  OBRA  '90 
changed  the  sunset  provision  from 
January  1, 1992,  to  October  1, 1995,  and 
section  13561(b)  of  OBRA  '93  changed 
tiiat  date  to  October  1, 1998.) 

4.  Expanded  HCFA's  recovery  rights 
imder  previous  amendments  to  the 
Medicare  statute  by  providing  that 
HCFA  may  bring  an  action  against  any 
entity  that  fails  to  pay  primary  benefits 
for  services  furnished  to  active 
individuals  entitled  on  the  basis  of 
disability,  as  required  under  section 
1862(b)  of  the  Act,  and  may  collect 
double  damages. 

5.  Created  a  private  cause  of  action 
under  which  any  claimant  may  seek 
double  damages  from  any  entity 
responsible  for  payment  that  fails  to  pay 
primary  benefits  as  required  by  the 
statute. 

6.  Provided  that  an  LGHP  "may  not 
take  into  account  that  an  active 
individual  is  eligible  for  or  receives" 
Medicare  benefits  on  the  basis  of 
disability.  The  effect  of  this  prohibition 
was  to— 

•  Make  Medicare  secondary  payer  for 
active  individuals  who  were  entitled  to 
Medicare  on  the  basis  of  disability  and 
whose  LGHP  coverage  was  linked  to 
their  status  as  active  individuals;  for 
example,  individuals  who  had  LGHP 
coverage  because  they  were  employees 
or  spouses  of  employees;  and 

•  Require  the  LGHP  to  treat  such 
active  individuals  the  same  way  it 
treated  similarly  situated  individuals. 

C.  OBRA  '89  Amendments 

The  OBRA  '89  amendments— 

1.  Revised  the  definition  of  "active 
individual"  to  include  the  phrase  "self- 
employed  individual  (such  as  the 
employer)"; 

2.  Extended  to  individuals  with  ESRD 
and  to  the  aged  the  prohibition  against 
taking  into  account  Medicare 
entitlement. 

3.  Required  that  GHPs— 

•  Furnish  to  aged  employees  and 
spouses  the  same  benefits,  under  the 
same  conditions,  that  they  furnish  to 
employees  and  spouses  under  65;  and 

•  Not  differentiate  in  the  benefits  they 
provide  between  individuals  with  ESRD 
and  other  plan  enrollees,  on  the  basis  of 
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the  existence  of  ESRD,  the  need  for 
dialysis,  or  in  any  other  manner. 

4.  Extended  to  the  MSP  provisions  for 
the  aged  and  for  those  with  ESRD,  the 
Federal  Government's  right  to  recover 
double  damages;  and 

5.  Exempted  from  the  MSP  provisions 
services  performed  for  a  reUgious  order 
by  members  of  the  order  who  take  a  vow 
of  poverty;  and 

6.  Provided  a  single  formula  for 
determining  Medicare  secondary 
payment  amoimts  under  all  MSP  - 
provisions. 

D.  OBRA  '90  Amendments 

These  amendments  made  the 
following  changes: 

1.  Added  a  new  section  1862(b)(3)(C) 
to  the  Act,  which  prohibited  employers 
or  other  entities  from  offering  to  an 
individual  entitled  to  Medicare  any 
financial  or  other  incentive  not  to 
enroll,  or  to  terminate  enrollment,  in  a 
GHP  that  would  be  primary  to  Medicare, 
imless  the  incentive  was  also  offered  to 
all  individuals  who  are  eligible  for 
coverage  imder  the  plan.  That  section 
also  provided  for  a  penalty  of  up  to 
$5,000  for  each  violation,  which  was  to 
be  applied  in  accordance  with 
provisions  of  section  1128A  of  the  Act. 

2.  Redefined  and  extended  the  ESRD 
MSP  coordination  period.  The  12-month 
ESRD  coordination  period  was 
redefined  to  begin  with  the  first  month 
of  ESRD-based  eligibility  or  entitlement, 
and  that  redefined  period  was  extended 
to  18  months.  (Previously,  the  ESRD 
coordination  period  was  a  12-month 
period  that  began  with  the  first  month 
of  dialysis  rather  than  with  the  first 
month  of  ESRD-based  eligibihty  or 
entitlement,  which  generally  occurs  as 
of  the  fourth  month  of  dialysis.)  On 
Augxist  12, 1992,  we  published  a  final 
rule  with  comment  period  (57  FR 
36006-36016)  that  incorporated  this 
change.  We  received  one  comment  on 
this  particular  aspect,  but  made  no 
change  in  the  confirming  final  rule 
pubUshed  on  November  2, 1993  (58  FR 
58502-58504). 

E.  OBRA  "93— Amendments  Treatment 
of  Individuals  Entitled  to  Medicare  on 
the  Basis  of  Disability  Who  Have  LGHP 
Coverage  by  Virtue  of  Their  Own  or  a 
Family  Member's  Current  Employment 
Status 

The  OBRA  '93  amendments  made  the 
following  changes,  efliactive  August  10, 
1993: 

1.  Eliminated  the  concept  "active 
individual"  and  provided  instead  that 
the  MSP  disabihty  provision  appUes 
only  if  the  individual,  or  a  family 
member,  is  covered  under  an  LGHP  "by 


virtue  of  the  individiial's  current 
employment  status  with  an  employer". 

2.  Provided  that  an  individual  has 
"current  employment  status"  if  the 
individual  is  an  employee,  the  employer 
(including  a  self-employed  person),  or  is 
associated  with  the  employer  in  a 
business  relationship. 

3.  Required  use  of  the  IRS  aggregation 
rules  for  determining  employer  size 
under  the  working  aged  and  disabihty 
provisions. 

4.  Modified  the  MSP  provisions  for 
individuals  who  are  eligible  for  or 
entitled  to  Medicare  on  the  basis  of 
ESRD  and  also  entitled  on  the  basis  of 
age  or  disabiUty. 

5.  Clarified  that  GHPs  and  LGHPs  of 
governmental  entities  are  subject  to  the 
MSP  provisions  (although  governmental 
entities  are  exempt  from  the  excise  tax 
applicable  to  employers  that  participate 
in  nonconforming  plans.) 

F.  The  Social  Security  Act  Amendments 
of  1994  (SSAA '94) 

The  SSAA  '94  made  the  following 
miscellaneous  and  technical 
corrections: 

1.  Efiisctive  as  if  included  in  the 
enactment  of  OBRA  '93 — 

A.  Clarified  that  plans  must  offer  the 
same  benefits  under  the  same 
conditions  to  the  age  65  or  older  spouse 
of  any  employee;  that  is,  without  regard 
to  the  employee's  age.  (With  regard  to 
spouses,  the  wording  of  OBRA  '93  could 
have  been  misconstrued  as  applying  the 
working  aged  provision  only  to  age  65 
or  older  spouses  of  employees  age  65  or 
older.)  (Section  151(c)(1).) 

B.  Clarified  that  GHPs  and  LGHPs  of 
governmental  entities  have  always  been 
subject  to  the  MSP  provisions.  (OBRA 
'93  could  have  been  misconstrued  as 
providing  that  plans  of  governmental 
entities  are  subject  to  the  MSP 
provisions  only  as  of  August  10, 1993, 
the  date  of  enactment  of  OBRA  '93, 
whereas  governmental  entities  have 
always  been  subject  to  the  MSP 
provisions,  with  the  exception  of  the 
excise  tax  appUcable  to  employers  that 
participate  in  the  nonconforming  plans.) 
(Sections  151(c)  (9)  and  (10).) 

2.  Effective  as  if  included  in  the 
enactment  of  OBRA  '90— 

A.  Clarified  that  employers  and  other 
entities  are  prohibited  from  offering  to 
an  individual  entitled  to  Medicare  any 
financial  or  other  incentive  not  to  enroll 
in,  or  to  terminate  enrollment  in,  a  GHP 
that  would  be  primary  to  Medicare, 
irrespective  of  whether  the  incentive  is 
also  offered  to  all  other  individiials  who 
are  ehgible  for  coverage  imder  the  plan. 
(Section  157(b)(7).  Refer  to  section  VIII- 
K  of  this  preamble.) 


B.  Clarified  the  extent  to  which 
section  1128A  of  the  Act  appUes  to  the 
civil  money  penalty  of  section 
1862(b)(3)(C)  of  the  Act.  (Section 
157(b)(7).  Refer  to  section  Vm-K  of  this 
preamble.) 

3.  Effective  as  if  included  in  the 
enactment  of  OBRA  '89 — Clarified  that 
imder  section  1862(b)(1)(C)  plans  may 
pay  benefits  secondary  to  Medicare  after 
the  18-month  period  during  which  the 
plan  is  prohibited  from  taking  into 
account  ESRD-based  eUgibiUty  or 
entitlement  but  may  not  otherwise 
differentiate  in  benefits  provided  vis-a- 
vis other  plan  enrollees.  The  OBRA  '89 
language  could  have  been  misconstrued 
as  permitting  plans  to  discriminate 
against  enrollees  who  had  ESRD  after 
the  18-month  coordination  period.  That 
is,  OBRA  '89  broadly  stated  that  plans 
were  not  prohibited  from  "taking  into 
account"  ESRD-based  eUgibility  or 
entitlement  after  the  18-month 
coordination  period;  the  SSAA  '94 
corrected  that  language  to  narrowly  state 
that  plans  are  not  prohibited  frt>m 
paying  benefits  secondary  to  Medicare 
after  the  18-month  coordination  period. 
(Section  151(c)(5).  Refer  to  section  VIII- 
D  of  this  preamble.) 

The  SSAA  '94  also  added  express 
authority  to  assess  interest  if  a 
conditional  Medicare  primary  payment 
is  not  refunded  within  60  days.  As 
authorized  under  conunon  law,  and  in 
accordance  with  HHS  regulations, 
consistent  with  the  Federal  Claims 
Collection  Act  (31  U.S.C.  3711),  HCFA 
may  charge  interest  on  amoimts  that  any 
responsible  party  does  not  refund 
timely.  Section  151(b)(3)  amended 
section  1862(b)(2)(B)(i)  of  the  Act  to 
make  expUcit  that  the  Secretary  may 
charge  interest  when  timely 
reimbursement  is  not  made.  This  self- 
implementing  statutory  clarification  is 
effective  for  items  and  services  i 

furnished  on  or  after  the  date  of 
enactment,  October  31, 1994.  The  rate  of 
interest  provided  in  section 
1862(b)(2)(B)(i)  of  the  Act  is  the  same  as 
in  sections  1815(d)  and  1833(j).  which 
is  reflected  in  regulations  at  42  CFR 
405.376(d).  We  will  include  detailed 
poUcies  regarding  the  statutory 
provision  in  a  future  regulation.  JRefer 
to  section  Vni-L  of  this  preamble.) 

m.  Study  by  the  Comptroller  General 

OBRA  '86  required  the  Comptroller 
General  to  conduct  a  study  to  determine 
the  impact  of  the  MSP  provisions  for  the 
disabled  on  the  access  that  disabled 
individuals  and  members  of  their 
families  have  to  employment  and  health 
insm-ance.  In  the  April  10, 1991,  report 
entitled  Medicare:  Millions  in  Disabled 
Benepciary  Expenditures  Shifted  to 
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Employers,  the  Comptroller  General 
concluded  that  "The  OBRA  '86 
secondary  payer  provision  has  met  its 
objective  of  shifting' considerable 
Medicare  expenditiu^s  to  LGHPs 
apparenUy  without  significant  adverse 
effect"  on  the  access  of  disabled 
beneficiaries  and  their  famiUes  to 
employment  and  health  services.  The 
report  further  stated:  "In  addition  to 
suffering  little  adverse  effect  from  the 
provision,  the  disabled  are  safeguarded 
by  regulations  proposed  by  HCFA. 
"These  rules  discourage  employers  from 
taking  many  of  the  actions  they  were 
considering  that  would  discriminate 
against  disabled  beneficiaries  and  their 
families  in  regard  to  health  insurance.", 
The  report  also  recommended  that 
HCFA  change  its  pohcy  to  remove  the 
"indicators"  that,  prior  to  the  changes 
made  by  OBRA  '93,  were  used  to 
determine  whether  an  individual  who  is 
not  actively  working  for  an  employer  is 
considered  an  employee.  That 
recommendation  echoes  those  made  by 
many  of  the  commenters  in  their 
responses  to  the  proposed  rules 
pubhshed  on  March  8,  1990  at  55  FR 
|8491. 

IV.  Related  Statutes 

A.  Internal  Revenue  Code  (IRC) 

1.  OBRA  '86  also  amended  the  IRC 
to— 

•  E)efine  "nonconforming  group 
health  plan"  as  a  large  group  health 
plan  that  at  any  time  dining  a  calendar 
year  takes  into  account  that  an  active 
individual  is  ehgible  for  or  is  receiving 
Medicare  benefits  based  on  entitlement 
to  Social  Security  disability  benefits; 
and 

•  Impose,  on  any  employer  or 
employee  organization  (other  than  a 
government^  entity)  that  contributes  to 
a  nonconfonning  LGHP,  a  tax  equal  to 
25  percent  of  the  expenses  the  employer 
or  employee  organization  incmred 
during  the  calendar  year  for  each  LGHP 
to  which  the  employer  or  employee 
organization  contributes. 

2.  OBRA  '89  further  amended  the  IRC 


'  •  Substitute  the  following  definition 
of  "nonconforming  group  health  plan" 
to  replace  the  OBRA  '86  definition. 

"For  purposes  of  this  section,  the  term 
nonconforming  group  health  plan  means  a 
group  health  plan  or  large  group  health  plan 
that  at  any  time  during  a  calendar  year  does 
not  comply  with  the  requirements  of 
subparagraphs  (A)  and  (C)  or  subparagraph 
(B),  respectively,  of  section  1862(b)(1)  of  the 
Social  Security  Act." 

I '  •  Provide  that  the  tax  imposed  by 
OBRA  '86  on  employers  and  employee 
organizations  that  contribute  to  or 


sponsor  LGHPs  that  do  not  comply  with 
the  MSP  provisions  for  the  disabled  also 
apphes  with  respect  to  such  sponsors  or 
contributors  that  do  not  comply  with 
the  MSP  provisions  for  the  working 
aged  or  the  MSP  provisions  for  ESRD 
beneficiaries. 

•  OBRA  '93  expanded  the  definition 
of  "nonconforming  group  health  plan" 
to  include  a  group  health  plan  or  LGHP 
that  fails  to  refund  to  HCFA  conditional 
primary  Medicare  payments. 

Under  these  IRC  amendments,  HCFA 
reports  to  the  IRS  GHPs  and  LGHPs  that 
do  not  comply  with  any  of  the 
following: 

•  The  prohibition  against  taking  into 
account  Medicare  entitlement  when 
Medicare  is  the  secondary  payer  for 
aged,  ESRD,  or  disabled  beneficiaries. 

•  The  requirement  that  employees 
and  spouses  age  65  or  older  be  given 
equal  benefits  under  the  same 
conditions  as  those  under  65. 

•  The  prohibition  against 
differentiating,  in  the  services  covered 
and  payments  made,  between  persons 
having  ESRD  and  other  individuals 
covered  by  the  plan. 

•  The  requirement  that  GHPs  and 
LGHPs  refund  conditional  primary 
Medicare  payments. 

B.  Americans  With  Disabilities  Act 

The  Americans  with  DisabiUties  Act 
of  1990,  Pub.  L.  101-336  (42  U.S.C. 
12101  et  seq.)  is  related  to  the  aims  of 
this  rule  with  respect  to  the  MSP 
provision  for  the  disabled.  Section  102 
of  that  statute  prohibits  discrimination 
against  the  physically  or  mentally 
disabled  in  private  places  of 
employment.  This  Act  is  administered 
by  the  Equal  Employment  Opportunity 
Commission. 

C  COBRA  Continuation  Coverage 
Amendments 

Tide  X  of  the  Consohdated  Omnibus 
Budget  Reconcihation  Act  of  1985  (Pub. 
L.  99-272,  commonly  referred  to  as 
COBRA)  amended  the  following 
statutes: 

•  Section  4980B  of  the  IRC  (26  U.S.C. 
4980B). 

•  Part  6  of  tide  I,  subtitie  B  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  (29  U.S.C.  1161-1168). 

•  Title  XXn  of  the  PubUc  Health 
Service  Act  (42  U.S.C.  300bb-l  et  seq.) 

Under  the  COBRA  amendments, 
certain  GHPs  must  offer  employees  (and 
their  dependents),  who  would  otherwise 
lose  coverage  under  the  plan  as  a  result 
of  any  of  five  specified  "quaUfying 
events",  an  opportunity  to  elect 
continuation  of  the  coverage  they  had 
immediately  before  the  quahiying  event. 
"Quahfying  events"  include  termination 


of  employment  (other  than  for  gross 
misconduct)  and  reduction  in  hours  of 
work.  Continuation  coverage  must 
extehd  at  least  from  the  date  of  the 
qualifying  event  to  the  earliest  of  a  Ust 
of  terminating  events.  Terminating 
events  include  entitlement  to  Medicare 
and  expiration  of  the  maximum  period 
of  continued  coverage  specified  for  a 
particular  quahfying  event.  For 
termination  of  employment  or  reduction 
of  hours  of  work,  the  maximum 
coverage  period  is  18  months.  This  is 
extended  to  29  months  in  the  case  of  a 
quahfied  beneficiary  who  is  determined 
to  have  been  disabled  at  the  time  of  the 
qualifying  event.  For  other  quaUfying 
events  the  maximum  is  generally  36 
months. 

GHP  COBRA  continuation  coverage  is 
generally  exempt  from  the  Medicare 
secondary  payer  provisions.  Part  \TI-E 
of  this  preamble  contains  a  detailed 
discussion  of  the  MSP  provisions  vis-a- 
vis the  COBRA  provisions. 

V.  Provisions  of  the  Proposed  Rule 

The  March  8, 1990,  notice  of 
proposed  rulemaking  proposed  to  add  a 
new  subpart  G  to  part  411 — ^Exclusions 
from  Medicare  and  Limitations  on 
Medicare  Payment. 

At  that  time,  subpart  B  of  part  411  set 
forth  general  rules  and  definitions 
apphcable  to  all  of  the  Medicare 
secondary  payer  provisions.  Included 
were  rules  on  recovery  and  waiver  of 
recovery.  Medicare  secondary 
payments,  and  the  effect  of  third-party 
payments  on  benefit  utilization  and 
deductibles.  Accordingly,  proposed 
subpart  G  included  only  those  rules  that 
apply  exclusively  to  LGHPs  or  that 
differed  to  some  extent  irom  similar 
rules  applicable  to  other  third  party 
payers. 

A.  In  Section  411.82,  Definitions,  we 
proposed  to— 

1.  Interpret  "typical  business  day"  as 
50  percent  or  more  of  the  employer's 
regular  business  days  during  the 
previous  calendar  year;  and 

2.  Define  "employee"  as  an  individual 
who  is  actively  working  or  whose 
relationship  to  an  employer  shows  that 
he  or  she  has  employee  status  within 
the  ordinary  understanding  of  the  term 
''employee."  In  §  411.83,  Determination 
of  Employee  Status,  we  proposed  that 
employee  status  be  estabhshed  if  the 
individual  met  any  of  the  following 
conditions: 

•  Received  from  an  employer 
payments  that  are  subject  to  taxes  under 
the  Federal  Insurance  Contributions  Act 
(FICA)  or  would  be  subject  to  such  taxes 
except  for  the  fact  that  the  payment  is 
exempt  from  those  taxes  under  the  IRC. 
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•  Was  termed  an  employee  under  a 
Federal  or  State  law  or  in  accordance 
with  a  court  decision. 

•  Was  designated  as  an  employee  in 
the  employer's  records;  that  is,  had  not 
had  his  or  her  employee  status 
terminated.  We  proposed  that 
termination  from  payroll,  in  and  of 
itself,  not  be  considered  termination 
from  employee  status. 

We  also  gave  examples  of  other 
commonly  accepted  indicators  of 
employment  statiis,  examples  that  we 
developed  in  consultation  with  other 
government  agencies,  including  the 
Department  of  Labor  and  the  IRS. 

We  considered  adding  the  following 
indicators  to  the  Ust  that  appeared  in 
proposed  §411. 83(b): 

•  Accrues  years  of  service  credits  for 
pension  purposes  (that  is,  the 
individual's  age-based  pension  rights 
continue  to  increase);  and 

•  May  become  vested  under  the 
employer's  retirement  plan,  even  though 
he  or  she  was  not  vested  at  the  time  the 
disabiUty  was  established. 

We  specifically  requested  comments 
on  whether  to  include  these  two 
indicators  in  the  final  rule. 

B.  In  Section  411.88,  Basis  for 
Medicare  primary  payments,  we 
proposed  that  failure  to  furnish 
information  necessary  for  HCFA  to 
determine  whether  an  LGHP  was 
primary  to  Medicare  could  lead  to 
denial  of  payment  of  Medicare  primary 
benefits. 

The  proposed  rule  also — 

1.  Defined  three  key  terms  as  follows: 

•  "Disabled  active  individual",  as  an 
active  individual  who  has  been 
determined  to  be  "imder  a  disability" 
under  section  223  of  the  Act,  as 
evidenced  by  issuance  of  an  SSA 
notification  to  that  effect,  and  who  is 
not,  and  could  not  upon  filing  an 
apphcation  become,  entitled  to 
Medicare  on  the  basis  of  ESRD. 


•  "Nonconforming  LGHP",  as  an 
LGHP  that,  at  any  time  during  a 
calendar  year,  discriminates  against  a 
disabled  active  individual  who  is 
eUgible  for,  or  receives.  Medicare 
benefits  on  the  basis  of  disabifity. 

•  "Family  member",  as  any  person 
whose  relationship  to  the  active 
individual  is  the  basis  for  coverage 
imder  an  LGHP;  for  example,  the 
relationship  of  a  divorced  or  common 
law  spouse  or  that  of  an  adopted,  foster, 
natural  or  step-child,  parent,  or  sibling. 

2.  Specified  that  a  disabled  active 
individual  could  accept  or  reject  the 
LGHP  coverage  offered  by  the  employer, 
and  that,  if  the  individual  refuses  the 
LGHP,  the  employer  may  not  offer  a 
plan  that  pays  benefits  secondary  to 
Medicare. 

3.  Provided  examples  of  LGHP  actions 
that  would  be  considered 
discriminatory. 

4  Indicated  the  kinds  of  information 
that  HCFA  might  require  to  document 
an  LGHP's  comphance  with  the 
nondiscrimination  rule. 

5.  Specified  that  HCFA  would  refer  to 
the  IRS  any  LGHP  that  it  finds  to  be  a 
nonconforming  LGHP. 

6.  Specified  that  the  IRS  imposes,  on 
employers  or  employee  organizations 
that  contribute  to  a  nonconforming 
LGHP,  the  tax  provided  for  imder 
section  5000  of  the  IRC  of  1986. 

VI.  Reorganization  of  the  Rules  and 
Conforming  Changes 

Because  of  the  statutory  changes 
discussed  above,  we  needed  a  new 
subpart  for  the  provisions  that  now 
apply  generally  to  all  GI^  MSP 
situations.  We  also  needed  to  make 
room  for  incorporating  in  logical  order 
any  additional  regulations  that  may  be 
required  by  future  amendments  to  the 
Act.  Accordingly,  this  final  rule — 

•  Redesignates  subparts  E  and  F  as  F 
and  G,  respectively; 


•  Establishes  a  new  subpart  E  for  the 
general  provisions,  including  appeals 
provisions  that  were  not  in  the  NPRM; 
and 

•  Designates  the  special  provisions 
for  the  disabled  imder  a  new  subpart  H. 

New  subpart  E  includes — 

•  Most  of  the  definitions  that  were 
previously  scattered  among  several 
subparts  (§411.101). 

•  A  statement  of  the  basic 
prohibitions  imder  the  ESRD,  workjng 
aged,  and  disability  MSP  provisions 
(§411.102). 

•  A  statement  of  the  prohibition 
against  employers  offering  incentives  to 
encourage  Medicare  beneficiaries  not  to 
enroll  in  or  to  terminate  enrollment  in 

a  GHP  that  would  be  primary  to 
Medicare  (§411.103). 

•  An  explanation  of  the  terms 
"current  employment  status"  and 
"coverage  by  virtue  of  current 
employment  status"  (§411.104). 

•  The  method  for  determining 
employer  size  (§  411.106). 

•  Examples  of  actions  that  constitute 
"taking  into  account"  Medicare 
entitlement  and  of  permissible  actions 
(§411.108). 

•  Basis  for  determination  of 
nonconformance  (§411.110). 

•  Documentation  of  conformance 
(§411.112). 

•  Determination  of  nonconformance 
and  notice  of  that  determination 
(§§411.114  and  411.115). 

•  Appeals  procedures  (§§  411.120 
through  411.126). 

•  Referral  to  IRS  (§411.130). 

The  following  table  shows  how  the 
section  numbers  in  the  final  rule  differ 
bom  the  numbers  in  the  NPRM.  The 
revised  designations  reflect  the 
reorganization  of  the  text  required  by 
the  addition  of  rules  that  now  apply  to 
all  three  groups  of  beneficiaries  (aged, 
disabled,  and  ESRD)  and  the  new  rules 
on  appeals  procedures. 


Heading  as  shown  in  final  rule 


Basis  and  scope  _ 

Definitions  „ „ 

Current  employment  status ., „ „„ 

Medtoare  benefits  secondary  to  LGHP  benefits 

Basis  for  Medicare  primary  payments  and  limits  on  secondary  payments 

Recovery  of  conditional  Medicare  payments 

Basic  prohibrtions  and  requirements  

Taking  Into  account  entitlement  to  Medtoare „. 

Basis  for  detennination  of  nonconformance „ 

Documentation  of  conformance 

Determination  of  nonconformance „ 

Refenral  to  the  Internal  Revenue  Service  (IRS)  „ 


Proposed  rule  designa- 
tion section 


411.80  

411.82  

411.83  

411.85  

411.88  

411.92  

411.94(b) 

411.94(d) 

411.94(0)  

411.94(e)&(f) 

411.94(d) 

411.94(g) 


Final  mle  designation 
section 


411.100 
411.101:411.201 
411.104 
411.204 
411.206 
411.24 
411.102 
411.108 
411.110 
411.112 
411.114 
411.130 


Note:  The  headings  are  those  used  in  the 
final  rule.  In  referring  to  the  proposed  rule 


in  the  preamble  discussion,  we  use  the 


column  1  designations.  In  referring  to  the 
final  rule,  we  use  the  column  2  designations. 
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The  statutory  changes,  the 
recHganizaticm  of  the  regulations  text, 
and  other  changes  that  have  occurred 
since  these  rules  were  published 
required  the  following  conforming 
changes  in  subpart  B: 

1.  Revise  §411.20  (Basis  and  scope) 
to— 

•  Transfer  to  the  new  subpart  E  the 
statutory  basis  for  the  rules  that  apply 
to  GHP  coverage. 

•  Reflect  this  change  in  the  "Scope" 
paragraph  of  the  section. 

•  Expand  references  (in  this  section 
and  in  §  411.21)  to  include  the  new 
subpart  H. 

2.  Revise  §411.24  (Amount  of 
recovery)  as  follows: 

a.  In  paragraph  (c),  to— 

1 1    •  Reflect  the  fact  that  OBRA  '89 
extended  to  all  MSP  situations  the  right 
(previously  limited  to  MSP  for  the 
disabled)  to  recover  double  the  amount 
of  damages  if  it  is  necessary  for  HCFA 
to  take  legal  action  in  order  to  recover; 

•  Remove  the  parenthetical  reference 
to  the  double  damages  provision  and 
expressly  state  the  circumstances  under 
which  HCFA  can  recover  double 
damages;  and 

•  Specify  that  responsible  parties 
elude  both  third  party  payers  and 

individuals  or  entities  that  have 
received  third  party  payments  that  must 
be  refunded. 

b.  In  paragraph  (e),  to  make  clear  that 
third  parties  against  which  HCFA  may 
take  action  are  those  that  are  "required 
to  make",  as  well  as  those  who  are 
"responsible  for  making",  primary 
payments.  This  change  is  necessary  to 
conform  to  a  language  change  made  by 

I  OBRA '89. 

I !   c.  To  add  a  new  paragraph  (m) 
(Interest  charges)  to  specify  the  explicit 
authority  provided  by  the  Social 
Security  Act  Amendments  of  1994, 
which  is  in  addition  to  the  long- 
standing authority  provided  by  common 
law  and  by  HHS  regulations  (45  CFR 
30.13)  that  are  consistent  with  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3711),  for  HCFA  to  charge  interest  on 
amounts  that  any  responsible  party  does 
not  refund  timely. 

3.  Amend  §  411.33  (Amount  of 
Medicare  secondary  payment)  to  make 
clear  that  Medicare  payment  may  now 
be  based  on  fee  schedules  (as  well  as 
reasonable  charge)  and  to  remove 
paragraphs  (c)  and  (d).  which  set  forth 
a  special  formula  for  computing 
Medicare  secondary  payments  under  the 
MSP  provisions  for  ESRD.  (OBRA  "89 
provided  a  single  formula  for  all  MSP 
situations.) 


Vn.  Qmunents  on  the  NPRM  of  March 
8, 1990  and  Regpottaea  to  Those 
Comments 

We  received  36  timely  letters  of 
conmient  from  employers,  insurance 
companies,  law  firms,  actuarial  firms, 
individuals,  associations  (two  business 
and  one  medical),  and  beneficiary  rights 
organizations.  Following  is  a  discussion 
of  those  comments  and  our  responses  to 
them. 

Thirty-three  of  the  comments  dealt 
with  the  term  "active  individual," 
including  the  statutory  definition  of  that 
term.  Since  the  term  "active  individual" 
was  deleted  from  the  law  by  OBRA  '93, 
effective  August  10, 1993,  we  are  not 
responding  to  those  comments,  except 
for  the  comment  in  A.  below. 

A.  Definitions— (Section  411.82) 

The  law  prior  to  OBRA  '93  defined 
the  term  "active  individual"  as  "an 
employee  (as  may  be  defined  in 
regulations),  the  employer,  self- 
employed  individual  (such  as  the 
employer),  an  individual  associated 
with  the  employer  in  a  business 
relationship,  or  a  member  of  the  family 
of  any  of  such  persons."  We  received  a 
conmient  about  one  of  the  categories 
under  this  definition;  that  is, 
"individual  associated  with  the 
employer  in  a  business  relationship." 

Comment:  The  commenter  suggested 
that  the  rules  define  the  term 
"individual  associated  with  the 
employer  in  a  business  relationship." 
The  commenter  went  on  to  propose  that 
individuals  who  are  receiving  health 
care  coverage  through  an  employer  are 
associated  with  the  employer  in  a 
business  relationship  regardless  of 
whether  they  are  employees.  The 
commenter  suggested  that  such  a 
definition  would  be  appropriate  because 
employers  provide  such  benefits  as  part 
of  a  quid  pro  quo  for  services. 

Response:  We  do  not  agree  that  a 
definition  of  the  term  "individual 
associated  with  the  employer  in  a 
business  relationship"  is  necessary  in 
the  regulations.  Any  individual  who 
quaUfies  for  LGHP  coverage  because  of 
a  business  relationship  with  the 
employer  (for  example,  suppliers  and 
contractors  who  do  business  with  the 
employer)  is  included  within  the  term. 
We  also  do  not  agree  with  the 
commenter's  proposed  definition  of  the 
term.  Defining  the  term  in  the  manner 
proposed  would  bring  many  former 
employees,  including  retirees,  who 
receive  benefits  from  an  employer 
within  the  scope  of  the  MSP  provision 
for  the  disabled.  The  Congress  clearly 
did  not  intend  the  MSP  provision  for 
the  disabled  to  extend  to  retirees  and 


other  former  employees,  since  the  term 
"former  employee  under  age  65"  was 
specifically  deleted  bom  an  early  draft 
of  legislation  on  MSP  for  the  disabled 
legislation  (Senate  Report  99-348  July 
31, 1986). 

Comment:  One  commenter  ob)ected  to 
the  inclusion  of  "divorced  spouse"  in 
the  definition  of  "family  member".  The 
commenter  contended  that  the  inclusion 
of  that  term  exceeded  HCFA's  authority, 
since  a  "former  family  member"  is  not 
a  "family  member". 

Response:  We  disagree.  As  used  in 
new  subpart  H,  "family  member"  means 
anyone  who  has  LGHP  coverage  on  the 
basis  of  another  person's  enrollment. 
Spouses,  children,  parents,  and  siblings 
are  merely  examples.  Any  individual  to 
whom  a  LGHP  grants  coverage  because 
of  such  an  enrollment  is  a  family 
member  for  purposes  of  subpart  H. 

Comment:  One  commenter  asked  why 
the  term  "spouse  who  was  married  to  an 
active  individual"  was  not  included  in 
the  definition  of  "family  member."  The 
commenter  also  requested  clarification 
of  the  status  of  an  ex-spouse  who  is 
eligible  to  receive  or  is  receiving  health 
care  benefits  under  the  continuation  of 
coverage  provisions  of  COBRA  and  what 
is  the  LGHP's  obUgation  to  such  an 
individual. 

Response:  We  have  revised  the 
definition  of  "family  member"  to 
include  the  term  "spouse".  The  matter 
of  an  ex-spouse  is  discussed  in  response 
to  the  previous  comment.  The  rules  that 
apply  to  disabled  individuals  who  have 
LGHP  benefits  as  a  resuh  of  the  COBRA 
continuation  provisions  are  discussed 
under  Part  Vn-E  of  this  preamble. 

Comment:  One  commenter  objected  to 
inclusion  of  an  "employee- pay-all"  plan 
in  the  definition  of  LGHP  in  the 
proposed  rule  (§  411.82(4)(ii))  on  the 
basis  that  these  plans  are  generally 
"fienchise  arrangements"  in  which  the 
contracts  are  individually  underwritten 
and  the  employer  merely  performs  the 
ministerial  role  of  collecting  the 
premiums  but  not  enrolling  the 
participants. 

Response:  We  have  considered  the 
status  of  "employee-pay-all  plans"  in 
the  past  and  addressed  the  iSsue  in  the 
preamble  to  the  Medicare  regulations 
published  on  October  11, 1985  (50  FR 
41503),  and  in  §  411.70(d)  of  the 
Medicare  regulations  pubUshed  on 
October  11,  1989  (54  FR  41745).  Those 
regulations  apply  to  the  working  aged 
and  make  clear  that  "employee-pay-all" 
plans  may  satisfy  the  statutory 
definition  of  GHP.  We  apply  the  same 
principles  in  the  MSP  rules  for  the 
disabled.  (See  52  FR  35966,  September 
24,  1987.) 
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Medicare  is  secondary  to  "employee- 
pay-all"  plans  if  they  meet  the  statutory 
definition  of  LGHP;  that  is,  plans  that 
are  imder  the  auspices  of,  or  contributed 
to,  by  an  employer  or  employee 
organization  and  that  cover  at  least  one 
employer  of  100  or  more  employees. 

Comment:  One  commenter  requested 
that  the  term  "Medicare  payment"  in 
§  411.92,  Recovery,  shotUd  be  defined  to 
eliminate  confusion  with  another  term, 
"gross  amount  payable",  used  in 
Medicare  contractor  manuals. 

Response:  The  term,  "gross  amount 
payable",  is  defined  at  42  CFR 
411.33(e)(1)  as"*   *   *  the  amount 
payable  without  considering  the  effect 
of  the  Medicare  deductible  and 
coinsiuance  or  the  payment  by  the  third 
party  payer*   *   *." 

We  have  revised  proposed  §411.92 
(now  §411.24)  to  specify  that  HCFA 
recovers  the  Medicare  primary  payment 
amount. 

Comment:  A  commenter  objected  to 
the  definition  of  LGHP,  because  it  casts 
too  broad  a  net  and  captiuvs  many 
employers  who  have  fewer  than  100 
employees,  but  who  are  required  to 
provide  primary  coverage  to  disabled 
active  individuals  because  these  "small 
employers"  participate  in  a  plan  that 
has  at  least  one  employer  of  100  or  more 
employees. 

Response:  The  term  "large  group 
health  plan"  is  defined  in  the  IRC  of 
1986  as  "a  plan  of,  or  contributed  to  by, 
an  employer  or  employee  organization 
(including  a  self-insiued  plan)  to 
provide  health  care  (directly  or 
otherwise)  to  the  employees,  former 
employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  business  relationship, 
or  their  families,  that  covers  employees 
of  at  least  one  employer  that  normally 
employed  at  least  100  employees  on  a 
typical  business  day  during  the  previous 
calendar  year."  HCFA  has  no  discretion 
to  exempt  from  the  Medicare  secondary 
payer  provision  for  the  disabled 
employees  of  employers  of  fewer  than 
100  employees  if  they  belong  to  a  multi- 
employer plan  that  meets  the  above 
definition.  In  the  MSP  statute,  as  revised 
by  OBRA  "89,  the  Congress  could  have 
provided  an  exception  for  small 
employers  that  participate  in  multi- 
employer or  midtiple  employer  plans, 
similar  to  the  exception  that  is 
specifically  provided  in  the  statute  with 
respect  to  the  working  aged.  Since  the 
Congress  chose  to  provide  the  exception 
only  under  the  working  aged  provision, 
we  conclude  that  it  was  not  the 
Congress'  intent  to  allow  a  similar 
exception  under  the  MSP  provision  for  - 
the  disabled. 


B.  Indicators  of  Employee  Status 

We  received  30  comments  on 
§411.83,  which  proposed  to  incorporate 
into  the  regulations  the  poUcy  that  some 
disabled  individuals  who  are  not 
working  are  considered  to  be  employees 
for  MSP  purposes  if  certain  indicators  of 
"employee  status"  are  present.  Only  one 
commenter  supported  the  policy 
without  reservation.  The  other 
commenters  expressed  either  opposition 
to  the  poUcy  as  a  whole  or  to  one  or 
more  of  the  indicatora  used  to  establish 
whether  a  non-working  disabled  person 
has  employee  status.  We  are  not 
addressing  these  comments  because  we 
have  deleted  the  policy  on  indicators  of 
employee  status,  to  reflect  changes 
made  by  OBRA  '93,  effective  August  10, 
1993.  In  the  legislative  history  that 
preceded  enactment  of  OBRA  '93 
(Conference  Report  of  the  House 
Committee  on  the  Budget  to  accompany 
H.R.  2264,  H.R.  Rep.  No.  213, 103rd 
Cong.  1st  Sess.  (1993)),  the  Congress 
provided  explicit  direction  on  how  it 
expected  us  to  construe  the  new  law.  It 
made  clear  on  page  805  that  the  term 
"current  employment  status  with  an 
employer"  should  be  implemented 
"consistent  with  the  provision  that 
appUes  to  aged  beneficiaries  (working 
aged)"  and,  on  page  806,  that  "the 
definition  of  active  employee  for 
disabled  beneficiaries  (should)  conform 
with  the  definition  for  working  aged 
beneficiaries." 

C.  Prohibition  of  Discrimination 

Several  commenters  addressed  the 
provisions  of  proposed  §411.94,  which 
dealt  with  the  prohibition  of 
discrimination  by  LGHPs  against 
disabled  active  individuals  on  the  basis 
of  Medicare  entitlement. 

Comment:  One  commenter  requested 
that  HCFA  discard  all  of  the  rules  on 
nondiscrimination  on  the  grounds  that 
"they  represent  an  im justified  and 
unsupported  foray  into  the  role  of  the 
Congress."  In  the  event  that  HCFA 
decides  to  promulgate  the  proposed 
nondiscrimination  rules,  the  commenter 
requested  that  HCFA  conduct  public 
hearings  to  gauge  the  effect  of  the  rules. 

Response:  Under  the  law  in  effect     '.» 
before  August  10, 1993,  section 
1862(b)(l)(B)(i)  of  the  Act  prohibited 
LGHPs  from  "taking  into  accoimt"  that 
an  active  individual  is  entitled  to 
Medicare  on  the  basis  of  disabiUty.  As 
amended  by  OBRA  '93,  the  law 
prohibits  LGHPs  from  taking  into 
account  the  entitlement  to  Medicare  on 
the  basis  of  disability  of  an  individual 
who  has  LGHP  coverage  by  virtue  of  the 
individual's  own  or  a  family  member's 
ciurent  employment  status.  This 


provision  simultaneously  makes 
Medicare  benefits  secondary  to  LGHP 
coverage  for  these  individuals  and 
prohibits  LGHPs  from  taking  into 
account  that  these  individuals  are 
entitled  to  Medicare  on  the  basis  of 
disabiUty.  For  example,  without  this 
prohibition  LGHPs  could  deny,  reduce, 
or  restrict  coverage  or  access  to  coverage 
for  these  individuals  and  thereby  shift 
to  the  Medicare  program  the  primary 
responsibility  for  payment  of  their 
medical  expenses.  This  would  defeat 
the  purpose  of  the  MSP  provision  for 
the  disabled. 

The  pubhc  has  had  ample 
opportunity  to  comment  on  the 
proposed  nondiscrimination  rules 
during  the  public  comment  period  that 
followed  the  pubUcation  of  the  notice  of 
proposed  rulemaking.  We  received  a 
number  of  substantive  comments 
regarding  the  proposed 
nondiscrimination  rules,  and  we  discuss 
these  comments  below.  We  therefore  do 
not  believe  that  there  is  need  for  pubUc 
hearings  on  the  final  rules. 

Comment:  Several  commenters 
objected  that  the  criteria  for  prohibited 
discrimination  in  proposed  §  411.94(d) 
exceed  the  statutory  requirement.  These 
commentera  contended  that  while  the 
statute  prohibits  LGHPs  only  from 
denying  coverage  to  disabled  active 
individuals  on  account  of  their 
Medicare  entitlement,  the  criteria  in 
proposed  §  411.94(d)  appear  to  prohibit 
LGHPs  from  terminating  disabled 
individuals  on  grounds  other  than 
Medicare  entitlement.  One  commenter 
expressed  concern  that  an  employer 
would  be  unable  to  terminate  a  disabled 
active  individual's  coverage  for  any 
reason  after  the  individual  becomes 
entitled  to  Medicare.  Another 
commenter  recommended  that  the  final 
rule  specify  that  prohibited 
discrimination  occiu^  only  when  a  plan 
treats  disabled  active  individuals 
differently  from  "similarly  situated" 
individuals  not  entitled  to  Medicare. 

Response:  The  statute,  as  amended  by 
OBRA  '86,  prohibited  an  LGHP  from 
taking  into  account  that  an  active 
individual  is  entitled  to  Medicare  on  the 
basis  of  disabiUty.  As  amended  by 
OBRA  '93,  the  statute  prohibits  LGHPs 
bom  taking  into  accoimt  entitlement  to 
Medicare  on  the  basis  of  disabiUty  of  an 
individual  who  has  LGHP  coverage  by 
virtue  of  the  individual's  own  or  a 
family  member's  ciurent  employment 
status.  The  basic  rule  is  that,  with  regard 
to  individuals  entitled  to  Medicare  on 
the  basis  of  disabiUty  who  (1 )  have 
current  employment  status  or  (2)  are 
family  members  of  individuals  with 
current  employment  status,  LGHPs  must 
offer  the  same  enrollment  opportunities 
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and  the  same  coverage  under  the  same 
conditions  as  they  offer  to  similarly 
situated  individuals.  In  the  case  of 
employees,  all  other  employees  enroUed 
or  seeking  to  enroll  in  the  plan  are 
considered  to  be  similarly  situated.  In 
the  case  of  each  of  the  other  categories 
of  individuals  who  have  current 
employment  status  (such  as  business 
associates  or  family  members),  all  other 
persons  in  those  categories  are 
considered  to  be  similarly  situated. 

An  LGHP  may  refuse  to  provide 
coverage,  terminate  enrollment,  or  limit 
coverage  (for  individuals  who  are 
entitled  to  Medicare  on  the  basis  of 
disabiUty)  only  on  grounds  that  apply  to 
all  similarly  situated  individuals 
enroUed,  or  seeking  to  enroll,  in  the 
plan,  including  individuals  not  entitled 
to  Medicare.  Plan  provisions  that  have 
the  effect  of  denying,  restricting,  or 
terminating  benefits  for  disabled 
beneficiaries  who  have  LGHP  coverage 
by  virtue  of  current  employment  status, 
but  not  for  similarly  situated 
individuals,  are  prohibited.  An  LGHP 
may  make  benefit  distinctions  among 
various  categories  of  similarly  situated 
individuals,  distinctions  based,  for 
example,  on  length  of  time  employed, 
employment  status,  or  marital  status  but 
not  on  disabiUty.  If  the  LGHP  makes 
such  distinctions,  it  may  also  make 
them  among  disabled  beneficiaries  who 
have  LGHP  coverage  by  virtue  of  current 
employment  status. 

Comment:  Several  commentera 
objected  that  proposed  §  411.94(d) 
appeared  to  force  employera  to  decide, 
before  an  employee  who  has  become 
disabled  is  determined  to  be  "under  a 
disabiUty"  within  the  meaning  of 
section  223  of  the  Social  Security  Act, 
whether  to  cease  covering  the 
individual  under  the  LGHP  or  to 
continue  providing  benefits  for  as  long 
as  benefits  are  provided  to  active 
employees.  One  commenter  contended 
that  the  Congress  clearly  did  not  intend 
to  impose  such  a  choice  upon 
employers.  Another  commenter  noted 
that  the  proposed  poUcy  would  only 
encourage  employera  to  cut  off  health 
benefits  to  injured  workere  before  the 
individual  receives  a  determination  of 
disabiUty  from  the  Social  Security 
Administration. 

Response;  In  the  NPRM,  we  proposed 
to  compare  what  an  LGHP  offera  or 
provides  at  or  after  the  point  of 
disability  determination  with  what  it 
offered  or  provided  at  or  after  the  point 
of  Medicare  entitlement.  The  idea  was 
to  prevent  employers  from  avoiding  the 
obligation  of  providing  primary  benefits 
by  terminating  coverage  during  the  29 
month  waiting  period  between  the  onset 
of  disabiUty  and  Medicare  entitlement. 


We  agree  that  the  proposed  poUcy 
could  be  interpreted  as  encouraging 
employera  to  terminate  coverage  of 
injured  or  sick  workera  prior  to  the 
determination  of  disability.  In  addition, 
the  proposed  poUcy  could  lead  to  an 
anomalous  situation  in  which  an 
LGHP's  changing  or  termination  of  a 
disabled  individual's  coverage  would  be 
permissible  or  impermissible, 
depending  on  the  variable  timing  of 
disabiUty  determinations. 

We  are,  therefore,  not  including  the 
proposed  poUcy  in  the  final  regulation. 
The  prohibition  against  taking  Medicare 
entitlement  into  account  does  not 
compel  LGHPs  to  make  an  irrevocable 
choice,  before  the  determination  of 
disabiUty,  between  discontinuing 
coverage  of  disabled  individuals  and 
providing  coverage  indefinitely.  Rather, 
as  discussed  earUer  in  this  preamble, 
LGHPs  are  prohibited  from  treating 
individuals  entitled  to  Medicare  on  the 
basis  of  disabiUty  and  covered  by  virtue 
of  their  own  or  a  family  member's 
current  employment  status  differently 
bom  similarly  situated  individuals  (that 
is,  individuals  of  the  same  category  such 
as  spouse,  child,  or  employee)  who  are 
enroUed  or  seeking  to  enroll  in  the  plan. 
No  change,  restriction,  or  termination  of 
coverage  may  be  imposed  because 
individuals  are  entitled  to  Medicare  on 
the  basis  of  disabiUty.  Also  prohibited 
are  changes,  restrictions,  or  terminations 
of  coverage  that  have  the  effect  of 
treating  those  individuals  differently 
from  similarly  situated  individuals. 

Conwient:  Several  commenters  raised 
questions  about  the  appUcation  of  the 
nondiscrimination  rules  to  various 
employer  health  plan  provisions. 

•  Proposed  §  411.94(d)  appeara  to 
prohibit  employera  from  terminating  or 
amending  their  health  benefits  plans,  if 
doing  so  would  have  the  effect  of 
reducing  or  terminating  benefits 
provided  under  an  LGHP  to  a  disabled 
active  individual. 

•  Proposed  §411.94(d)(6)  (denial  or 
termination  of  coverage  of  a  disabled 
active  individual  on  the  basis  of 
disabiUty)  would  prevent  employera 
from  offering  employees  who  become 
disabled,  coverage  under  an  LGHP  for  a 
limited  period  of  time  and  then 
terminating  the  coverage  once  the 
designated  period  has  expired.  This 
could  be  interpreted  to  prohibit 
employera  who  voluntarily  provide 
extended  coverage  to  disabled 
individuals  from  terminating  the 
extended  coverage  once  the  individual 
becomes  entitled  to  Medicare  benefits. 

•  The  rules  prohibiting 
discrimination  should  not  prevent  an 
employer  from  changing  the  status  of  a 
disabled  individual  in  a  way  that 


disquaUfies  the  individual  for  coverage 
under  the  employer's  LGHP.  For 
example,  an  employer  should  net  be 
considered  to  be  discriminating  if  he 
removes  a  disabled  individual  bom  the 
roster  of  employees,  thus  disqualifying 
the  individual  from  coverage  under  the 
employer's  plan. 

•  Proposed  §  411.94(d)(3)  appeare  to 
provide  that  an  LGHP  is  discriminatory 
if  it  has  a  poUcy  of  offering  "disabling 
condition-only"  coverage  to  employees 
who  become  disabled,  since  sudi 
coverage  is  less  comprehensive  than 
coverage  provided  to  other  individuals 
under  the  plan. 

Response:  An  employer  is  not 
prohibited  from  adopting  any  of  the 
provisions  described  above,  provided 
that  those  provisions  (1)  apply  to  aU 
enrollees  and  potential  enroUees, 
without  regard  to  whether  they  are 
entitled  to  Medicare  on  the  basis  of 
disabiUty;  and  (2)  do  not  have  the  efiiact 
of  treating  disabled  Medicare 
beneficiaries  who  have  LGHP  coverage 
by  virtue  of  current  employment  status 
differently  from  similarly  situated 
individuals. 

Thus,  a  "disabling  condition-only" 
provision  is  prohibited  if  it  has  the 
effect  of  restricting  coverage  for 
individuals  entitled  to  Medicare  on  the 
basis  of  disabiUty  but  not  for  similarly 
situated  individuals  who  are  not  so 
entitled.  The  regulation  does  not  allow 
an  employer  to  terminate  the  LGHP 
coverage  of  those  disabled  individuals 
unless  the  employer  also  terminates 
coverage  for  similarly  situated 
individuals  not  entitled  to  Medicare  on 
the  basis  of  disabiUty. 

If  an  employer  voluntarily  provides 
LGHP  coverage  to  an  individual  who  is 
entitled  to  Medicare  on  the  basis  of 
disabiUty  and  who  has  LGHP  coverage 
by  virtue  of  current  employment  status, 
that  coverage  is  primary  to  Medicare. 

We  do  not  beUeve  that  the  statute 
prohibits  employera  from  terminating  a 
benefit  that  they  voluntarily  provide  to 
those  disabled  individuals  above  the 
coverage  given  to  similarly  situated 
individuals  who  are  not  entitled  to 
Medicare  on  the  basis  of  disability  (see 
item  b.  of  comment). 

Section  411.108  of  this  final  rule 
makes  clear  that  an  LGHP  may  not,  for 
example,  deny  or  terminate  coverage, 
offer  less  comprehensive  coverage,  or 
charge  increased  premiums  for 
individuals  entitled  to  Medicare  on  the 
basis  of  disabiUty  and  covered  by  virtue 
of  current  employment  status  unless  it 
takes  the  same  actions  for  similarly 
situated  Individuals  who  are  not-so 
entitled.  However,  as  stated  above, 
employera  are  not  required  to  continue 
indefinitely  LGHP  coverage  that  they 


45352      Federal  Regirter  /  Vol.  60,  No.  169  /  Thursday.  August  31.  1995  /  Rules  and  Regulations 


have  voluntarily  provided  to  those 
disabled  individuals. 

Comment:  One  conunenter  objected 
that  the  nondiscrimination  criteria  of 
proposed  §  411.94(d)  failed  to  prohibit 
cost  avoidance  techniques  used  by 
LGHPs  and  employers  to  reduce  their 
exposure.  One  such  tactic  is  to  "chum" 
insurance  contracts  in  order  to  reimpose 
waiting  periods  and  pre-existing 
condition  exclusions  on  "high- 
exposiue"  employees  and  their 
dependents.  Another  tactic  is  to  pay 
"high  exposure"  individuals  an  amount 
equivalent  to  the  per  capita  premium  of 
the  plan  so  that  they  can  purchase 
health  insurance  on  an  individual  basis. 
The  commenter  recommended  that  the 
criteria  in  proposed  §41 1.94(d) 
specifically  prohibit  "the  payment  of 
wages  which  are  to  be  dedicated  toward 
the  piutdiase  of  an  individual  contract 
for  the  disabled  active  individual." 

Response:  The  Medicare  law  does  not 
prohibit  LGHPs  from  engaging  in  cost- 
avoidance  practices  and  from  imposing 
cost-avoidance  provisions  such  as 
waiting  periods  and  pre-existing 
condition  exclusions,  provided  that 
such  practices  and  provisions  apply 
equally  to  all  enrollees  and  potential 
enrollees  and  do  not  have  the  effect  of 
treating  individuals  entitled  to  Medicare 
on  the  basis  of  disability  who  have 
LGHP  coverage  by  virtue  of  ciurent 
employment  status  differently  from 
similarly  situated  individuals. 
(However,  other  State  or  Federal  laws 
should  be  consulted  for  any  eifecX  they 
may  have  on  this  situation.) 

Comment:  One  commenter  asked  for 
guidance  about  what  constitutes 
adequate  notification  to  active 
individuals  of  the  consequences  of 
rejecting  LGHP  coverage,  as  required 
imder  proposed  §  411.94(d)(8).  The 
commenter  specifically  suggested  that 
the  rules  include  a  provision  that  a 
statement  in  a  Summary  Plan 
Description  satisfies  this  requirement. 

Response:  Beneficiaries  need  to 
imderstand  the  consequences  of 
rejecting  LGHP  coverage:  that  is,  that 
Medicare  will  be  the  primary  payer  and 
the  employer  will  not  be  permitted  to 
pay  secondary  benefits  for  Medicare- 
covered  services.  In  recognition  of  this, 
we  have  provided,  in  §411.108,  that  a 
plan  would  be  taking  into  account 
Medicare  entitlement  if  it  gave 
individuals  information  on  their  right  to 
accept  or  reject  the  employer  plan  but 
failed  to  inform  them  of  the 
consequences  of  rejection. 

Comment:  One  commenter 
recommended  that  proposed  §411.94 
provide  examples  of  "taking  into 
account."  The  commenter  offered 
several  examples  of  "taking  into 


account"  for  inclusion  in  the  final 
regulation. 

Response:  The  criteria  of  proposed 
§  411.94(d),  clarified  and  expanded  on 
the  basis  of  the  commenter's 
suggestions,  appear  in  the  final  rule  as 
examples  of  "taking  into  accoimt" 
(§411.108). 

Comment:  One  commenter 
recommended  that  the  §  411.94  criteria 
for  determining  that  an  LGHP  is 
discriminating  explicitly  apply  to 
employees'  spouses  and  dependents,  if 
the  LGHP  covers  them.  The  commenter 
also  reconunended  that  an  LGHP  be 
considered  nonconforming  if  it  requires 
that  an  active  individual  receive  health 
care  benefits  from  a  prescribed  provider, 
while  other  covered  individuals  are  not 
mandated  to  receive  services  fit>m  that 
provider. 

Response:  The  criteria  in  proposed 
§411.94  and  the  final  rules'  examples  of 
"taking  into  account"  clearly  apply  to 
employees'  spouses  and  dependents 
coverefd  by  an  LGHP,  since  those 
persons  are  included  within  the 
meaning  of  the  term  "family  member." 
Therefore,  it  is  not  necessary  to  state 
explicitly  in  §411.110  that  the  criteria 
that  define  a  nonconforming  GHP  apply 
to  LGHP  coverage  of  employees'  spouses 
and  dependents.  An  LGHP  that  required 
disabled  beneficiaries  covered  by  virtue 
of  ciurent  employment  status,  but  not 
similarly  situated  individuals,  4o  receive 
services  from  a  preferred  provider 
would  clearly  be  considered 
nonconforming  imder  the  criteria  in 
§411.110  ofthe  final  rule. 

D.  Referral  to  the  Internal  Revenue 
Service  (Section  411.94(g)) 

Comment:  One  commenter  expressed 
concern  that  proposed  §  411.94(g). 
dealing  with  the  reporting  of 
nonconforming  LGHPs  to  the  ERS. 
would  not  achieve  the  goal  of  ensuring 
nondiscriminatory  treatment  of  active 
individuals  by  LGHPs.  The  conunenter 
recommended  that  sanctions  be 
incorporated  into  the  rules  to  provide 
incentives  for  LGHPs  to  meet  the 
nondiscrimination  requirements. 

Response:  HCFA  reports 
nonconforming  GHPs  and  LGHPs  to  the 
IRS  because  the  IRS  administers  section 
5000  of  the  IRC.  which  imposes  a  tax  on 
employers  and  employee  organizations 
that  contribute  to  a  nonconforming 
GHP.  This  provision  indicates  the 
Congress'  intent  that  employers  and 
employee  organizations  be  ultimately 
held  responsible  for  the  actions  of  their 
health  plans.  We  believe  that  this  tax 
provides  an  incentive  for  employers  and 
employee  organizations  to  ensure  that 
the  plans  they  create,  participate  in.  or 
contribute  to,  comply  with  the 


prohibition  against  taking  into  account 
Medicare  entitlement.  We  expect  that 
employers  and  employee  organizations 
will  pursue  available  remedies  under 
contract  or  insurance  law,  if  necessary, 
to  assure  that  their  plans  comply  with 
the  requirements  ofthe  statute  and  thus 
avoid  imposition  of  the  tax.  The  tax  and 
the  requirement  to  report 
nonconforming  LGHPs  were  imposed 
for  the  disabled  by  OBRA  '86  and 
extended  to  all  GHP  situations  by  OBRA 
•89. 

Comment:  One  commenter 
recommended  that  insurers  of  LGIffs  be 
reported  to  the  IRS  to  provide  an 
incentive  for  them  to  conform  to  the 
requirements  of  a  nondiscriminatory 
LGHP. 

Response:  See  our  response  to  the 
previous  comment.  Under  section  5000 
of  the  IRC,  the  tax  is  imposed  only  on 
employers  and  employee  organizations 
that  contribute  to  nonconforming  GHPs. 
This  should  discourage  employers  and 
employee  organizatfons  from  doing 
business  with  an  underwriting  insurer 
that  does  not  conform  to  the  prohibition 
against  taking  into  account  the  Medicare 
entitlement  of  individuals  who  are 
entitled  on  the  basis  of  age,  ESRD.  or 
disability.  It  should  encourage 
employers  and  employee  organizations 
to  enforce  their  insurance  contracts  to 
ensure  that  both  the  promise  and  the 
performance  under  the  contract  conform 
to  the  MSP  requirements.  Insurers  thus 
should  have  an  incentive  to  conform 
with  MSP  requirements. 

Additional  incentives  for  compliance 
are  provided  by  the  following  statutory 
provisions: 

•  The  law  provides  for  a  private  right 
of  legal  action  to  collect  double  damages 
from  any  entity  (including  insurers,  and 
employers)  that  fails  to  provide  primary 
coverage  when  required  by  law. 

•  The  Federal  Goverrunent  has  the 
right  to  take  legal  action  to  collect 
double  damages  from  those  entities  if 
they  fail  to  provide  primary  benefits. 

E.  Relation  to  COBRA  Continuation 
Coverage  Provisions 

Under  the  COBRA  continuation 
coverage  provisions,  an  individual  (or 
the  individual's  dependents)  who 
would  otherwise  lose  coverage  imder  an 
employer's  GHP  because  of  specified 
circumstances  that  include  termination 
and  reduction  in  hours  of  employment 
must  be  offered  continued  coverage  at 
his  or  her  own  expense  for  a  designated 
period  oflime.  Under  a  1989 
amendment  to  the  COBRA  continuation 
of  coverage  provisions,  the  period  of 
continued  coverage  is  up  to  29  months 
for  individuals  who  were  disabled  (as 
determined  under  the  Social  Security 
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Act)  at  the  time  of  their  terminatlMi  of 
employment  or  reduction  of  hours  of 
work.  The  COBRA  provisions  permit 
termination  of  continuation  coverage  at 
the  point  of  Medicare  entitlement, 
which,  for  a  disabled  person,  begins  29 
months  after  the  onset  of  disabiUty  if  the 
individual  has  been  entitled  to  monthly 
social  security  disability  benefits  for  24 
months.  Several  commenters  raised  the 
following  issues: 

•  The  effect  ofthe  proposed 
regulations  on  coverage  provided  to 
active  individuals  under  the  COBRA 
continuation  coverage  provisions  was 
not  clear. 

•  Section  411.94(d)(6)  of  the 
proposed  regulations — 

+  Appears  to  have  the  effect  of 
extending  COBRA 's  limited  period  of 
continuation  coverage  to  an  unlimited 
period  while  an  active  individual 
receives  Social  Security  benefits.  (That 
result  would  be  directly  contrary  to  the 
intent  of  the  Congress). 

+  Appears  to  prohibit  LGHPs  from 
terminating  continuation  coverage  of 
active  individuals  who  become  entitled 
to  Medicare  benefits,  even  though 
COBRA  specifically  permits  this. 

■t-  Could  be  interpreted  to  forbid 
employers  who  voluntarily  provide 
extended  coverage  beyond  the 
maximum  period  mandated  by  COBRA 
from  terminating  that  coverage  once  the 
individual  becomes  entitled  to 
Medicare. 

•  HCFA  should  include  in  the  final 
regulation  a  specific  rule  to  the  effect 
that  the  operation  of  an  LGHP  in  any 
manner  permitted  under  the  COBRA 
continuation  coverage  provision  will 
not  be  considered  discriminatory. 

•  The  proposed  regulations  create  a 
"very  basic  conflict"  with  COBRA. 
COBRA  mandates  coverage  for 
individuals  who  were  disabled  at  the 
time  of  a  COBRA  "qualifying  event"  for 
29  months  (which  is  generally  the 
length  of  the  waiting  period  for 
Medicare  entitlement  based  on  receipt 
of  Social  Security  disabihty  benefits) 
but  permits  a  plan  to  terminate  coverage 
at  the  end  ofthe  29  months,  or  at  the 
point  of  Medicare  entitlement.  The 
proposed  regulations,  however,  do  not 
require  coverage  during  the  Medicare 
waiting  period  but  appear  to  mandate 
coverage  thereafter. 

•  Proposed  §  411.94(d)(7)  appears  to 
prohibit  charging  active  individuals 
who  are  also  COBRA  beneficiaries  the 
higher  premiums  (up  to  150  percent  of 
the  applicable  premium)  permitted 
under  COBRA. 

Response:  When  the  proposed 
regulation  was  published,  it  was 
HCFA's  position  that  there  was  no  real 
conflict  between  the  MSP  for  the 


disabled  provision  and  the  COBRA 
continuation  of  coverage  provision, 
since  COBRA  permits  but  does  not 
mandate  termination  of  coverage  at  the 
time  of  Medicare  entitlement.  "The 
statutes  amended  by  COBRA  state  that 
continuation  coverage  may  be 
terminated  upon  entitlement  to 
Medicare.  The  Medicare  statute  stated 
that  the  LGHP  may  not  take  into  account 
entiUement  to  Medicare  based  on 
disability.  It  was  HCFA's  policy  that  the 
MSP  for  the  disabled  provision 
prohibited  termination  of  COBRA 
continuation  coverage  of  an  active 
individual  entitied  to  Medicare  on  the 
basis  of  disability  if  the  termination  was 
based  on  that  entitlement.  Since  some 
people  who  have  COBRA  continuation 
coverage  because  they  have  stopped 
working  would  be  considered  to  be 
employees  imder  the  indicators  of 
employee  status,  the  result  would  be 
that  the  proposed  regulation  would  have 
prohibited  what  the  COBRA  law 
permitted. 

Blue  Cross  and  Blue  Shield  of  Texas 
filed  a  lawsuit  challenging  HCFA's  same 
policy  with  respect  to  COBRA 
continuation  coverage  in  ESRD  MSP 
cases  (Blue  Cross  and  Blue  Shield  of 
Texas  v.  Sullivan,  case  No.  3-91  2760- 
H  (N.D.  Tex.)).  On  April  7. 1992,  the 
District  Court  for  the  Northern  District 
of  Texas  ruled  against  the  government 
The  government  appealed  that  ruling  to 
the  Fifth  Circuit  Court  of  Appeals.  On 
July  13, 1993,  the  appeals  court  held 
that  the  MSP  statute  "does  not  require 
health  plans  to  provide  continuation 
coverage  to  individuals  who  become 
entitled  to  Medicare  benefits  because 
they  have  ESRD."  Blue  Cmss  and  Blue 
Shield  of  Texas  v.  Shalala.  995  F.2d  70, 
74  (5th  Cir.  1993).  The  court  held  that 
the  ESRD  MSP  provision  did  not 
modify,  nor  did  it  preclude,  acts 
specifically  authorized  under  COBRA. 

The  issue  raised  in  the  Texas  case 
with  respect  to  ESRD  was  never  raised 
with  respect  to  the  MSP  provisions  for 
the  aged  and  the  disabled.  Under 
previous  law  tha  issue  might  have  been 
raised  with  respect  to  the  disabled 
because  the  MSP  provision  for  them  did 
not  require  (as  it  did  for  the  aged)  that 
GHP  coverage  be  based  on  "current 
employment". 

Under  the  OBRA  '93  amendments, 
which  were  effective  one  month  after 
the  appeals  court  decision,  there  is  no 
issue  for  either  group  because — 

•  The  MSP  provisions  for  both  the 
aged  and  the  disabled  apply  only  when 
GHP  coverage  is  "by  virtue  of  current 
employment  status";  and 

•  COBRA  continuation  coverage  is 
based  on  termination  of  employment  or 
on  reduction  of  work  hours  to  the  point 


where  the  individual  no  longer  qualifies 
for  coverage  based  on  employment. 

This  final  rule  provides  (in 
§  411.161(a)(3))  that  a  GHP  may 
terminate  COBRA  continuation  coverage 
if  the  individual  t)ecomes  entiUed  to 
Medicare  on  the  basis  of  ESRD, 
notwithstanding  the  general  prohibition 
against  taking  into  account  eligibility 
for,  or  entiUement  to.  Medicare  benefits. 
Section  411.162(a)(3)  makes  clear  that 
Medicare  is  secondary  when  the  plan  is 
required  by  COBRA  to  keep  the 
continuation  coverage  in  effect  after 
Medicare  entitlement  or  does  so 
voluntarily.  (Changes  to  the  regulation 
are  discussed  under  part  VIII-I  of  this 
preamble.) 

F.  Miscellaneous  Comments 

Comment:  One  commenter  asked  that 
the  final  rules  address  the  situation  in 
which  the  LGHP  paid  primary  benefits 
for  services  provided  to  an  active 
individual  and  later  learned  that  the 
LGHP  was  not  primary  payer  for  the 
individual  because,  for  example,  the 
individual  entitled  to  Medicare  on  the 
basis  of  disability  also  has  end-stage- 
renal  disease.  In  that  case,  the  law 
provides  that  Medicare  is  primary 
payer.  The  commenter  believed  that  the 
final  rule  should  provide  for  HCFA  to 
reimburse  the  LGHP  directiy  in  the 
same  manner  that  an  LGPiP  must  pay 
HCFA  when  it  failed  to  make  correct 
primary  payments. 

Response:  Under  current  law,  HCFA 
has  an  explicit  right  to  recover 
conditional  primary  payments  from  an 
LGHP.  There  is  no  equivalent  statutory 
provision  for  an  LGHP  seeking  to 
recover  its  mistaken  payments.  HCFA 
and  its  intermediaries  and  carriers  do 
not  have  authority  to  pay  insurers  and 
other  third  party  payers.  Sections 
1815(c)  and  1842(b)(6)  ofthe  Act, 
respectively,  generally  preclude 
payment  for  provider  services  to  anyone 
but  the  provider  and  preclude  payment 
for  services  of  physicians  and  other 
suppliers  to  anyone  other  than  the 
supplier  or  the  beneficiary.  The  limited 
exceptions  allowed  do  not  include 
payment  to  LGHPs.  Section  3491.15  of 
the  Medicare  Intermediary  Manual  and 
section  3336.16  of  the  Medicare  Carrier 
Manual  contain  instructions  for  dealing 
with  situations  in  which  third  party 
payers  have  made  mistaken  primary 
payments.  The  person  or  entity  that 
receives  HCFA's  primary  Medicare 
payment  would  make  the  refund  to  the 
LGHP.  If  no  Medicare  claim  was 
originally  filed,  the  provider,  supplier  or 
beneficiary  may  file  one,  within  the 
time  limits  sptecified  in  §§  424.44  and 
424.45  of  the  regulations.  We  note  that 
the  situation  cited  by  the  commenter 
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(Medicare  is  primary  payer  because  the 
individual  is  entitled  on  the  basis  of 
disability  and  also  has  ESRD)  has  a 
different  outcome  imder  OBRA  '93.  For 
such  a  dually  entitled  beneficiary. 
Medicare  is  now  ordinarily  secondary 
for  the  first  18  months  of  ESRD-based 
eUgibility  or  entitlement. 

Conunent:  Two  conunenters 
expressed  concern  that  the  proposed 
rules  give  HCFA  the  right  to  recover 
twice  the  amount  payable  by  the  LX^HP 
as  primary  payer  if  HCFA  has  made 
conditional  primary  payments  and  the 
LGHP  is  later  determined  to  have  been 
the  primary  payer.  One  of  the 
commenters  stated  that  the  proposed 
rule  did  not  take  into  account  the 
possibiUty  that  the  disabled  employee 
may  have  never  filed  a  claim  with  the 
LGHP  and  only  with  Medicare.  The 
conunenter  suggested  that  IX^HP's  be 
exempt  from  the  double  damages 
provision,  since  the  LGHP  would  be 
imaware  of  the  existence  of  a  .claim  for 
primary  benefits.  Medicare  should 
instruct  beneficiaries  to  file  claims  first 
with  the  LGHP. 

Response:  The  MSP  statute  provides 
no  authority  for  us  to  exempt  LGHPs 
from  the  double  damages  provision. 
However,  we  have  the  right  to  recover 
double  damages  only  if  the  LGHP 
refuses  to  make  appropriate 
reimbursement.  Before  instituting  legal 
action  to  recover  our  conditional 
payments,  we  make  every  attempt  to 
inform  the  LGHP  of  its  obligations 
under  the  law  and  of  the  consequences 
of  failure  to  comply.  We  also  provide 
ample  time  for  the  LGHP  to  reimburse 
the  Medicare  payments. 

We  routinely  remind  beneficiaries 
and  providers  and  suppliers  to  file 
claims  first  with  other  insiu°ance  and 
then  with  Medicare.  Medicare 
intermediaries  and  carriers  deny 
payment  on  claims  when  they  have 
reason  to  believe  that  there  is  another 
payer  responsible  for  primary  payment 
and  instruct  the  claimant  to  seek 
payment  from  that  other  source  before 
filing  claims  under  Medicare.  Since 
claims  are  often  filed  by  the  provider  or 
physician  or  other  supplier,  we  also 
remind  them  of  their  responsibility  to 
determine  whether  their  claims  should 
be  filed  with  entities  other  than  HCFA. 
In  addition,  we  encourage  GHPs  and 
other  insurers  who  are  obligated  to  pay 
primary  to  Medicare  to  inform  their 
Medicare-eUgible  participants  that 
claims  should  first  be  submitted  to  the 
responsible  primary  plan. 

Conwnent:  One  commenter  suggested 
that  the  employer  or  other  entity  not  be 
subject  to  double  damages  or  to  referral 
to  the  IRS  as  a  nonconforming  GHP  if— 


•  The  facts  and  circumstances  show 
that  any  noncompUance  with  the  law  or 
regulations  was  unintentional;  or 

•  The  employer  reUed  in  good  faith 
on  third  party  administrators,  insurers, 
or  other  entities  to  administer  or 
provide  health  benefits. 

Another  commenter  recommended 
that,  imtil  the  final  regulations  become 
effective,  an  employer  or  plan 
administrator  be  protected  if  he  or  she 
acted  on  the  basis  of  a  reasonable  good 
faith  interpretation  of  the  statute. 

Response:  There  is  no  provision  in  the 
law  to  extend  protection  to  employers  or 
plan  administrators,  who  act  on  the 
basis  of  a  reasonable  good  faith  (albeit 
erroneous)  interpretation  of  the  law,  if 
the  GHP  or  LGHP  is  foimd  to  be  a 
nonconforming  GHP.  The  individuals 
involved  could  have  sought  advice 
directly  fix)m  the  Medicare  contractors 
or  from  HCFA.  We  have  in  place  a 
comprehensive  program  to  inform  the 
public  of  its  obligations  under  the  MSP 
provisions.  Since  the  passage  of  the 
MSP  statute,  we  have  made  available  to 
interested  parties  a  variety  of 
informational  materials  to  assist  them  in 
complying  with  this  provision.  The 
Medicare  intermediaries  and  carriers 
and  the  HCFA  regional  offices  are 
available  to  answer  questions  about  the 
responsibility  of  employers,  insurers, 
and  other  entities  subject  to  the  MSP 
provisions. 

Comment:  One  commenter  noted  that 
Medicare  currently  makes  conditional 
payments  when  parties  fail  to  respond 
to  information  requests  on  disabled 
beneficiaries.  The  commenter  supports 
continuation  of  this  policv. 

Response:  The  basic  rule,  as  set  forth 
in  §§411.165,  411.175.  and  411.206,  is 
that  if  a  provider,  supplier,  beneficiary, 
or  other  party  fails  to  provide 
information  necessary  to  process  a 
claim,  HCFA  may  deny  the  claim. 
However,  in  order  not  to  disadvantage  a 
beneficiary  who  may  not  be  responsible 
for  providing  the  needed  information, 
HCFA  considers  the  specific 
cinnimstances  of  each  failure  to  provide 
information.  Depending  on  those 
circumstances,  HCFA  has  in  the  past 
made,  and  may  continue  to  make, 
conditional  payments  in  some  cases  for 
which  information  is  not  submitted  in 
response  to  HCFA's  request. 

Comment:  One  commenter 
recommended  that  provision  for  an 
expedited  compliance  procedure  be 
added  to  proposed  §§  411.g2(a)  and 
411.94(g)  in  order  to  reduce  the 
administrative  biutien  and  ex{>ense  of 
enforcement.  The  commenter 
specifically  mentioned  the  expedited 
compliance  procedure  established  in 
HCFA  Program  Memorandum  AB-88-9 


(August  1988).  That  procedure  was 
designed  for  LGHPs  that  wish  to 
expedite  payments  to  reimbvuse  HCFA 
for  Medicare  conditional  primary 
payments. 

Response:  The  expedited  compliance 
procedure  established  by  Program 
Memorandum  AB-8&-9  was  based 
specifically  on  the  concept  of  "active 
individual".  Since  OBRA  '93  abolished 
this  concept,  the  procedure  is  obsolete. 
LGHPs  that  identify  mistaken  Medicare 
primary  payments  should  send  their 
repayments  to  the  Medicare  contractor 
that  made  the  mistaken  payment. 

Conunent:  One  commenter  expressed 
concern  that  if  an  active  individual  is 
covered  as  a  dependent  by  his  spouse's 
LGHP,  and  his  employer  is  not  large 
enough  for  the  employer's  GHP  to  be 
considered  an  LGHP  and  the  employer 
does  not  participate  in  a  multi-employer 
LGHP,  then  the  order  of  payment  based 
on  the  MSP  regulations  would  be  the 
spouse's  LGHP  as  primary  payer. 
Medicare  second,  and  the  health  plan  of 
the  disabled  person's  employer  last.  The 
comm^iter  pointed  out  that  the 
proposed  rule  is  not  in  accordance  with 
the  normal  "coordination  of  benefits" 
rules.  Under  those  rules,  if  the  disabled 
person  is  still  actively  employed,  his 
own  health  plan  would  be  primary  and 
the  spouse's  health  plan  would  be 
secondary.  The  commenter 
recommended  that  the  MSP  rules 
determine  only  whether  Medicare,  or 
the  plan  covering  the  disabled  person  as 
an  employee,  should  be  primary.  In  any 
event,  the  plan  covering  the  individual 
as  a  dependent  should  be  secondary  to 
Medicare.  Employers  should  not  be 
penalized  for  extending  health  coverage 
to  dependents. 

Response:  Section  1862fb)  of  the  Act, 
and  the  regulations,  alter  State  and 
private  coordination  of  benefit  rules  so 
that  GHPs  and  LGHPs  are  made  primary 
to  Medicare  under  certain 
circumstances,  regardless  of  whether  the 
individual  is  employed  or  is  a 
dependent.  When  the  health  plan  of  a 
family  member  is  primary  payer  under 
the  MSP  law,  that  payer  must  pay  before 
Medicare  even  if  the  coordination  of 
benefits  rules  established  imder  State 
law  or  private  contract  call  for  a 
different  order  of  payment.  The  Group 
Coordination  of  Benefits  Model 
Regulation  adopted  by  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  specifically  recognizes  that  the 
usual  order  of  payment  for  dependent 
and  nondependent  coverage  is  reversed 
under  the  circiunstances  described  by 
the  commenter.  This  means  that,  in  the 
situation  described  above,  the  spouse's 
LGHP  pays  first  if  the  spouse  has 
coverage  by  virtue  of  current 
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employment  status.  Medicare  second, 
and  the  disabled  person's  employer  plan 
last.  However,  when  the  disabled 
person's  health  plan  coordinates 
payment  with  the  spoiise's  LGHP  in  the 
way  described  in  the  comment,  that  is. 
where  the  disabled  person's  plan  pays 
primary  to  the  spouse's  LGHP,  the 
combined  payments  of  both  plans 
constitute  the  primary  payment  to 
which  Medicare  payment  is  secondary. 
(Further  information  regarding  the 
model  regulation  may  be  obtained  by 
writing  to  the  NAIC,  120  W.  12th  St.. 
Kansas  City,  MO  64105;  phone  (816) 
842-3600.) 

Comment:  One  commenter  suggested 
that  HCFA  should  apply  the 
nondiscrimination  rules  on  a 
prospective  basis  after  the  date  they  are 
adopted  in  final  form  and  that  HCFA 
should  refrain  from  initiating  any 
nondiscrimination  provision 
compliance  requests  until  after  adoption 
of  the  final  rules.  Another  commenter 
recommended  that  the  final  regulations 
be  made  effiective  with  plan  years  that 
begin  at  least  six  months  after  the  date 
of  publication. 

Response:  HCFA  does  not  have  the 
authority  to  delay  enforcement  of  the 
nondiscrimination  provisions.  Section 
9319  of  OBRA  '86,  which  included  the 
nondiscrimination  provision,  was 
effective  for  items  and  services 
furnished  on  or  after  January  1, 1987.  As 
indicated  in  the  general  notice  we 
published  on  September  24, 1987  (52  FR 
35966),  this  provision  was  self- 
implementing.  It  did  not  provide  any 
waiver  imder  which  we  could  delay  the 
effective  date. 

We  will  enforce  these  provisions  in 
accordance  with  our  statutory 
responsibility.  If  it  is  alleged  that  an 
LGHP  took  into  account  Medicare 
entitlement  on  the  basis  of  disability 
before  the  effective  date  of  this  final 
rule,  we  will  base  our  decision  on  the 
statute.  This  final  rule  will  be  effective 
30  days  after  publication  in  accordance 
with  the  usual  rulemaking  procedures. 

Comment:  One  commenter  suggested 
that  provisions  be  added  to  the  final 
regulation  to  ensiue  a  formal  review  and 
appeals  procedure  before  HCFA  takes 
any  action  adverse  to  an  employer. 

Response:  Sections  411.120  through 
411.126  of  the  new  subpart  E  set  forth 
appeals  procedures  with  respect  to  any 
GHP  that  HCFA  has  determined  to  be 
nonconforming.  These  sections  specify 
the  parties  and  explain  the  various  steps 
in  the  appeals  process  and  the  rights  of 
the  plans  and  of  the  employers  and 
employee  organizations  that  contribute 
to  the  plans,  including  the  following: 

•  How  to  request  a  hearing 
{[§411.120). 


•  Provision  for  on-the-record  review 
or  oral  hearing  (at  the  request  of  a  party 
or  on  the  hearing  officer's  own  motion) 
and  the  procedures  that  the  hearing 
officer  follows  at  an  oral  hearing  with 
respect  to  notice,  prehearing  discovery, 
evidence,  subpoenas,  etc.,  and  record  of 
the  hearing  (§411.121). 

•  Timing,  content,  distribution,  and 
effect  of  the  hearing  officer's  decision 
(§411.122). 

•  Administrator's  review  of  the 
hearing  decision,  including  basis  for 
decision  to  review,  basis  for  remand, 
and  finality  of  the  review  or  remand 
decision  (§411.124). 

•  Reopening  of  determinations  or 
decisions  (§411.126). 

These  procedures  are  very  similar  to 
those  in  effect  for  other  determinations 
that  adversely  affect  providers  or 
*uppliers  of  Medicare  services.  We 
believe  that,  by  making  them  available 
before  referral  to  the  IRS,  we  ensure  due 
process. 

Comment:  One  commenter 
encouraged  HCFA  to  adopt  a  policy  of 
applying  "Alternative  Dispute 
Resolution  (ADR)"  techniques  in  MSP 
cases  before  proceeding  with  litigation 
or  referrals  to  the  IRS.  The  commenter  - 
contended  that  such  techniques  could 
lead  to  fairer  and  more  effective 
implementation  of  the  MSP  law  than 
protracted  and  expensive  Utigation. 

Response:  The  commenter  did  not 
identify  specifically  the  techniques  of 
dispute  resolution  to  which  he  was 
referring.  As  indicated  above,  this  final 
rule  provides  appeal  rights  if  HCFA 
determines  that  a  GHP  is  a 
nonconforming  GHP. 

Vni.  Final  Rule  Provisions  that 
Implement  or  Reflect  Statutory 
An^.dments 

A.  Medicare  Secondary  to  GHPs 

Redesignated  §§  411.162  and  411.172 
and  new  §411.204  specify  that 
Medicare  benefits  are  secondary  to  GHP 
benefits  imder  specific  circumstances 
that  vary  depending  on  the  basis  for 
Medicare  eligibility  or  entitlement. 

1.  Under  §411.172,  aged  individuals 
and  spouses  (entitled  on  the  basis  of 
age),  the  MSP  provision  applies — 

•  For  plans  of  employers  of  at  least  20 
employees;  and 

•  For  individuals  covered  "by  virtue 
of  current  employment  status". 

2.  Under  §411.204,  individuals 
entitled  on  the  basis  of  disability,  the 
MSP  provision  applies — 

•  For  plans  of  employers  of  at  least 
100  employees;  and 

•  For  individuals  covered  "by  virtue 
of  current  employment  status". 

3.  Under  §411.162,  individuals 
eligible  or  entitled  en  the  basis  of  ESRD, 


the  MSP  provision  applies  to  employer 
plans,  including  retirement  plans, 
regardless  of  employer  size  and  the 
individual's  employment  status. 

We  note  that  OBRA  '93  changed  the 
coordination  of  benefits  rules  for  ESRD 
beneficiaries  who  are  also  entiUed  to 
Medicare  on  the  basis  of  age  or 
disability.  This  change  is  discussed 
under  section  Vm-G  of  this  preamble. 

B.  Current  Employment  Status 

New  §  411.104  explains  the  term  and 
sets  forth  general  and  special  rules. 

Under  the  general  rule,  an  individual 
is  considered  to  have  current 
employment  status  if  he  or  she  (1)  is 
actively  woridng  or  (2)  is  not  actively 
working  but  meets  all  of  the  following 
conditions: 

•  Retains  employment  rights  in  the 
industry; 

•  Has  not  had  his  or  her  employment 
terminated  by  the  employer,  if  the 
employer  provides  the  coverage,  or  has 
not  had  his  or  her  membership  in  the 
employee  organization  terminated,  if  the 
employee  organization  provides  the 
coverage. 

•  Is  not  receiving  disability  payments 
bom  an  employer  for  more  than  6 
months; 

•  Is  not  receiving  social  security 
disability  benefits;  and 

•  Has  employment-based  GHP 
coverage  that  is  not  COBRA 
continuation  coverage. 

Examples  of  individuals  who  fall  in 
the  second  group  are  teachers, 
employees  who  are  on  furlough  or  sick 
leave,  and  active  union  members 
between  jobs.  Also,  self-employed 
persons  are  considered  to  have  current 
employment  status  only  if  their  annual 
earnings  related  to  the  employer  that 
offers  the  GHP  coverage  equal  at  least 
the  specified  statutory  amount  in 
section  211(b)(2)  of  the  Act  (currently 
that  amount  is  $400). 

Members  of  a  religious  order  who 
have  taken  a  vow  of  poverty  are  not 
considered  to  have  current  employment 
status  if  the  services  they  perform  as 
members  of  the  order  are  considored 
employment  solely  because  the  order 
has  elected  (under  section  3121(r)  of  the 
IRC)  to  have  those  services  considered 
as  employment  for  social  security 
purposes. ' 

Members  of  religious  orders  who  have 
not  taken  a  vow  of  poverty  are 
considered  to  have  current  employment 
status  vdth  the  religious  order  if  (1)  the 


■  This  exemption,  enacted  by  OBRA  '69  and 
effective  October  1, 1989.  was  extended  by  OBRA 
'93  to  cover  services  furnished  before  October  1. 
1989.  Section  3121(r)  of  the  IRC  limits  election  to 
orders  that  require  their  members  to  taice  a  vow  of 
poverty. 
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religious  order  pays  FICA  taxes  on 
behalf  of  that  member,  or  (2)  the 
individual  is  receiving  from  the 
religious  order  cash  remuneration  for 
services  rendered. 

Members  of  the  clergy  are  considered 
to  have  current  employment  status  with 
a  church  or  other  religious  organization 
if  the  individual  is  receiving  from  the 
church  or  other  religious  organization 
cash  remuneration  for  services 
rendered. 

•  Receipt  of  delayed  ccHnpensation 
for  work  performed  in  previous  time 
periods  does  not  confer  "ciirrent 
employment  status"  on  an  individual 
who  is  not  working. 

The  new  §  411.104  is  consistent  with 
Congressional  direction  regarding  the 
manner  in  which  coverage  "by  virtue  of 
current  emplojrment  status"  is  to  be 
construed. 

The  first  time  Congress  used  the  term 
"current  employment"  with  respect  to 
working  aged  individuals  was  in  section 
2338  of  the  Deficit  Reduction  Act  of 
1984  (DEFRA),  Pub.  L.  98-369.  DEFRA 
established  in  the  Act  a  new  section 
1837(i),  which  provided  for  a  special 
Part  B  enrollment  period  for  individiials 
"enrolled  in  a  group  health  plan  *  *  • 
by  reason  of  the  individual's  (or  the 
individual's  spouse's)  current 
employment  •*•*••  Section  1837(i) 
expressly  referred  to  individuals  who 
meet  "the  conditions  descrilrad  in 
clauses  (i)  and  (iii)  of  section 
1862(b)(3)(A);"  that  is,  working  aged 
individuals  and  their  spouses.  In  the 
legislative  report  that  accompanied  the 
DEFRA,  the  Congress  explained  what  it 
meant  by  the  term  "by  reason  of  current 
employment: 

The  use  of  the  phrase  "by  reason  of  cuirent 
employment"  was  meant  to  distinguish  those 
persons  who  are  receiving  health  bienefits 
based  on  employment  and  are  actually 
employed  from  those  persons  who  are 
receiving  benefits  based  on  employment,  but 
who  are  now  retired.  (Supplemental  Report 
of  the  Committee  on  Ways  and  Means,  U.S. 
House  of  Representatives  on  H.R.  4170,  Rept. 
98-432  Part  2,  March  5, 1984, 1662, 
emphasis  added.) 

This  explanation  encompassed 
individuals  for  whom  MetUcare  was 
secondary  payer  at  that  time  under 
section  1862(b)(3)(A):  that  is, 
individuals  who  were  "employed  at  the 
time  (the)  item  or  service  is  furnished." 

By  distinguishing  in  the  DEFRA 
legislative  report  between  "persons  who 
are  receiving  health  benefits  based  on 
employment"  and  individuals  who  are 
"retired,"  the  Congress  demonstrated 
that  it  is  not  concerned  about  fine 
distinctions  regarding  "when" 
employment-based  coverage  was 
earned;  that  is,  whether,  for  instance. 


present  coverage  of  an  employed 
individual  is  based  on  a  certain  nimiber 
of  hoiu^  worked,  or  a  certain  level  of 
commissions  earned,  dining  the 
preceding  months,  quarters,  or  years  of 
employment.  Rather,  the  Congress  is 
only  interested  in  the  broad  distinction 
between  plan  coverage  of  individuals 
who  have  coverage  based  on  "current 
employment"  and  plan  coverage  of 
those  who  are  retired. 

In  OBRA  '89,  the  Congress  conformed 
the  language  of  the  secondary  payer 
provision  to  that  of  the  special  Part  B 
eiurollment  provision  for  working  aged 
individuals.  The  phrase  "by  reason  of 
the  current  employment  of  the 
individual  (or  the  individual's  spouse)" 
replaced  the  phrase  "employed  at  the 
time  (the)  item  or  service  is  furnished." 
By  eliminating  the  provision  that  the 
individual  actually  be  working  when 
the  services  were  furnished,  the 
Congress  made  clear  its  intent  that 
Medicare  be  secondary  payer  to 
employment  based  coverage  in  all 
circumstances  except  retirement. 

The  OBRA  '93  amendments  that 
substituted  "by  virtue  of  current 
employment  status"  for  "by  reason  of 
current  employment,"  and  defined  the 
term  "current  employment  status," 
reinforced  Congressional  intent  in  this 
regard.  OBRA  '93  (secUon 
13561(e)(1)(H))  added  a  new  section 
1862(b)(l)(E)(ii)  to  the  Medicare  law, 
which  expressly  defines  the  term 
"cvurent  employment  status": 

(ii)  CURRENT  EMPLOYMENT 
STATUS  DEFINED.— An  individual  has 
"current  employment  status"  with  an 
employer  if  the  individual  is  an 
employee,  is  the  employer,  or  is 
associated  with  the  employer  in  a 
business  relationship. 

The  inclusion  of  individuals 
"associated  with  the  employer  in  a 
business  relationship"  (that  is, 
individuals  whose  relationship  to  the 
employer  is  based  on  business  rather 
than  on  work)  demonstrates  that  the 
Congress  intended  that  the  term 
"current  employment  status"  be  given 
the  broadest  possible  application.  It 
encompasses  not  only  individuals  who 
are  actively  working  but  also 
individuals  imder  contract  with  the 
employer  whether  or  not  they  actually 
perform  services  for  the  employer,  sucn 
as  attorneys  on  retainer,  tradesmen  and 
insurance  agents.  Also,  an  independent 
insurance  agent  who  is  licensed  to  sell 
insurance  for  a  particular  insurance 
company  has  "ciurent  employment 
status"  with  that  company  by  virtue  of 
his  "business  relationship."  If  an  agent 
age  65  orolder  has  plan  coverage 
through  that  company  based  on  this 
"current  employment  status",  the 


coverage  is  primary  to  Medicare  (unless 
specific  statutory  exceptions  apply, 
such  as  the  20  employee  rule)  without 
regard  to  the  extent  to  which  the  agent 
is  presently  selling  policies  on  behalf  of 
the  company.  Only  when  the  agent 
retires  (that  is,  no  longer  is  authorized 
to  sell  policies  on  behalf  of  the 
company)  would  the  "business 
relationship"  with  the  employer  be 
severed.  However,  Medicare  would  be 
the  primary  payer,  if  the  company 
imposes  earnings  thresholds  or  other 
requirements  for  qualifying  for  health 
benefits  that  the  agent  does  not  meet 
based  on  this  "ciurent  employment 
status". 

(As  provided  by  OBRA  '93,  the 
"current  employment  status"  criterion 
also  applies  to  the  disability  MSP 
provision.) 

C.  Prohibition  against  Taking  into 
Account  Medicare  Entitlement 

This  prohibition  was  imposed  by 
OBRA  '86  for  the  disabled,  and 
extended  to  ESRD  and  the  aged  by 
OBRA  '89.  On  January  11, 1991,  we 
published  a  Federal  Register  notice 
explaining  the  import  of  these  self- 
executing  provisions. 

1.  New  §411.102  and  redesignated 
§  411.161  specify  that  a  GHP  may  not 
take  into  account  an  individual's  ESRD- 
based  Medicare  eligibility  or  entitlement 
during  the  18-month  coordination  of 
benefits  period,  which  coincides  with 
the  first  18  months  of  eligibility  or 
entitlement. 

2.  New  §411.102  and  redesignated 
§  411.170  specify  that  a  GHP  of  an 
employer  of  20  or  more  employees  may 
not  take  into  account  age-based 
Medicare  entitlement  of  an  individual 
or  spouse  age  65  or  older  who  is  covered 
(or  seeks  to  be  covered)  under  the  plan 
by  virtue  of  the  individual's  current 
employment  status  with  an  employer. 

3.  New  §§411.102  and  411.200 
specify  that  an  LGHP  (a  plan  that 
includes  at  least  one  employer  of  100  or 
more  employees)  may  not  take  into 
account  Uie  disability-based  Medicare 
entitlement  of  an  individual  who  is 
covered  (or  seeks  to  be  covered)  under 
the  plan  by  virtue  of  the  individual's  or 
a  family  member's  current  employment 
status  with  an  employer. 

D.  Nondifferentiation  in  Providing 
Benefits 

New  §  411.102  and  redesignated 
§  411.161  specify  that,  in  providing    ■ 
benefits  to  individuals  with  ESRD  and 
those  who  do  not  have  ESRD,  a  GHP 
may  not  differentiate  on  the  basis  of  the 
existence  of  ESRD,  or  the  need  for 
dialysis,  or  in  any  other  manner.  These 
sections  further  provide  that  plans  may 
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pay  benefits  secondary  to  Medicare  after 
the  18-month  coordination  of  benefits 
period. 

B.  Equal  Benefits 

New  §411.102  and  redesignated 
§  411.170  specify  that,  regardless  of 
whether  they  are  entitled  to  Medicare, 
individuals  and  spouses  age  65  or  older, 
who  are  covered  under  the  plan  by 
virtue  of  current  employment  status,  are 
entitled  to  the  same  plan  benefits,  under 
the  same  conditions,  as  individuals  and 
spouses  under  65.  (These  limitations, 
imposed  by  OBRA  '89,  were  also 
described  in  the  January  1991  notice 
referred  to  above.  OBRA  '93  imposed 
the  added  requirement  of  plan  coverage 
based  on  current  employment  status.) 

F.  Definitions 

hi  §411.101— 

1.  "The  definition  of  "group  health 
plan"  is  revised  to  reflect  that  plans  of 
governmental  employers  are  included 
within  the  meaning  of  the  term.  This 
has  always  been  so  but  was  clarified  by 
OBRA  '93.  The  definition  also  expressly 
clarifies  that  union  plans  and  employee 
health  and  welfare  fund  plans  are 
included  as  employee  organization 
plans. 

2.  The  definition  of  "employer"  now 
includes  self-employed  persons. 

3.  The  definition  of  "employee" 
eliminates  the  "indicator"  concept  and 
references  the  special  rules  for  the  self- 
employed,  for  members  of  religious 
orders,  and  for  delayed  compensation, 
already  noted  under  section  Vm-B. 

G.  Coordination  of  Benefits:  Dual 
Eligibility/Entitlement 

New  §411.163  implements  the  OBRA 
'93  amendments  (sections  13561(c)(2) 
and  (c)(3))  that  established  special  rules 
for  the  18-month  coordination  of 
benefits  period.  These  apply  to 
beneficiaries  who  are  eligible  for,  or 
entitled  to  Medicare  on  the  basis  of 
ESRD,  and  are  also  entitled  on  the  basis, 
of  age  or  disability. 

We  consider  the  OBRA  '93  changes  to 
be  self-implementing  and  therefore 
effective  August  10, 1993,  the  date  of 
enactment.  However,  a  lawsuit  was  filed 
in  United  States  District  Court  for  the 
District  of  Columbia  on  May  5, 1995 
[National  Medical  Care,  Inc.  v.  Shalala, 
Civil  Action  No.  95-0860),  challenging 
implementation  of  one  aspect  of  these 
provisions  with  respect  to  group  health 
plan  retirement  coverage. 

In  vvhat  we  describe  below  as  the 
"fourth  rule,"  under  OBRA  '93. 
Medicare  remains  the  primary  payer  if 
a  group  health  plan  was  already 
secondary  payer  for  an  individual 
aititled  on  the  basis  of  age  or  disabifity 


when  the  individual  becomes  eligible 
on  the  basis  of  end-stage  renal  disease. 
Section  411.163(b)(4)  reflects  this  rule. 
At  first  HCFA  beUeved,  in  error,  that 
OBRA  '93  required  a  private  plan  to 
become  primary  payer  under  these 
drcmnstances,  but  HCFA  later  corrected 
its  construction  of  the  statute,  and 
issued  guidance  on  April  24, 1995, 
stating  that  Medicare  remains  the 
primary  payer. 

On  June  6, 1995,  the  court  issued  a 
preliminary  infunction  order  precluding 
HCFA  from  implementing  its  corrected 
construction  for  items  and  services 
furnished  between  August  10, 1993  and 
April  24, 1995,  pending  the  court's 
decision  on  the  merits.  HCFA  will 
modify  the  rules,  if  required,  based  on 
the  final  ruling  by  the  court. 

Before  enactment  of  OBRA  '93,  the 
ESRD  MSP  provision  applied  only  when 
the  individual  was  entitled  solely  on  the 
basis  of  ESRD.  For  example,  if  an 
individual,  who  retired  at  age  58  and 
was  covered  under  a  retirement  plan 
through  the  former  employer,  developed 
ESRD  at  age  60,  the  retirement  plan  was 
primary  to  Medicare  during  the  first  18 
months  of  ESRD-based  eligibility  or 
entitlement.  However,  if  the  individual 
attained  age  65  before  the  end  of  the  18- 
month  period,  the  ESRD  MSP  provision 
ceased  to  apply,  and  Medicare  became 
the  primary  payer  because,  upon 
attaining  age  65,  the  individual  became 
entitled  also  on  the  basis  of  age  and  no 
longer  met  the  "solely"  requirement 

Similarly,  the  worlang  aged  and 
disability  MSP  provisions  did  not.apply 
to  anyone  who  was  eligible  for  or 
entitled  to  Medicare  based  on  ESRD. 
Therefore,  those  provisions  ceased  to 
apply,  and  Medicare  became  the 
primary  payer  when  an  aged  or  disabled 
individual  became  eligible  for  Medicare 
based  on  ESRD.  The  OBRA  '93 
amendments  rectified  these  situations. 
Section  13561(c)(2)  provides  that  the 
ESRD  MSP  provision  applies  in  lieu  of 
the  working  aged  and  disability  MSP 
provisions  when  an  aged  or  disabled 
individual  subject  to  those  provisions 
becomes  eligible  for  Medicare  based  on 
ESRD.  Thus,  the  plan  must  continue  to 
pay  primary  to  Medicare  throughout  an 
18-month  ESRD  MSP  coordination 
period.  Section  13561(c)(3),  which 
removed  the  word  "solely"  bom  the 
ESRD  MSP  provision,  provides  that  the 
ESRD  MSP  provision  remains  in  effect 
for  the  full  18-month  period,  even  if  an 
individual  becomes  entided  to  Medicare 
based  on  age  or  disability  during  that 
period.  The  specific  rules,  which  are  set 
forth  in  §  411.163  and  referenced  in 
§411.172,(g)  (for  the  aged)  and 
§  411.204(b)  (for  the  disabled),  are 
summarized  below. 


The  first  rule  in  §  411.163,  governed 
exclusively  by  previous  law,  is  that,  if 
the  18-month  period  ended  before 
August  1993,  Medicare  is  primary  payer 
from  the  first  month  of  dual  eUgibiUty/ 
entitlement. 

The  second  rule,  for  situations 
governed  partly  by  previous  law  and 
partly  by  the  OBRA  '93  amendment,  is 
that  if  the  first  month  of  ESRD-based 
eligibihty  or  entitlement  and  the  first 
month  of  dual  eligibility /entitlement 
both  fall  after  February  1992  and  before 
August  10, 1993,  Medicare  is — 

•  Primary  payer  from  the  first  month 
of  dual  eligibility /entitlement  through 
August  9,  1993; 

•  Secondary  payer  from  August  10, 
1993  through  the  18th  month  of  ESRD- 
based  eligibihty  or  entitlement;  and 

•  Primary  payer  again  after  the  18th 
month  of  ESRD-based  eUgibiUty  or 
entitlement. 

The  third  rule,  for  situations  governed 
exclusively  by  the  OBRA  '93 
amendment,  is  that,  if  the  first  month  of 
ESRD-based  eligibility  or  entitlement  is 
after  February  1992,  and  the  first  month 
of  dual  eUgibiUty  or  entitlement  is  after 
August  9, 1993,  Medicare  is — 

•  Secondary  during  the  first  18 
months  of  ESRD-based  eUgibiUty  or 
entitlement;  and 

•  Primary  after  the  18th  month  of 
ESRD-based  eUeibility  or  entitlement. 

The  fourth  rule  pertains  to  dual 
entitlement  situations  in  which — 

•  Age-based  or  disabiUty-based 
entitlement  precedes  ESRD-based 
eUgibiUty;  and 

•  The  GHP  was  not  precluded  from 
taking  into  account  Medicare 
entitlement  based  on  age  or  disabiUty 
(because  the  individual  was  not  covered 
under  the  plan  "by  virtue  of  current 
employment  status"  or  because  the 
employer  had  fewer  than  20  or  100 
employees,  in  the  case  of  the  aged  and 
disabled,  respectively)  and  was  paying 
benefits  secondary  to  Medicare. 

Medicare  eligibility  based  on  ESRD 
occurs  automatically  as  of  the  fourth 
calendar  month  of  dialysis,  and  earUer 
under  certain  circumstances,  without 
regard  to  whether  an  individual  is 
already  entitled  to  Medicare  based  on 
age  or  disabiUty. 

Under  prior  law.  Medicare  benefits 
were  secondary  to  GHP  benefits  for  a 
period  of  18  months  for  an  individual 
eligible  for  or  entitled  to  Medicare  based 
"solely"  on  ESRD.  If  that  individual  also 
became  entitled  to  Medicare  based  on 
age  or  disabiUty  during  the  18-month 
coordination  period,  Medicare  became 
the  primary  payer  because  the  ESRD 
MSP  provision  did  not  apply;  that  is, 
plans  were  permitted  to  take  into 
account  ESRD-based  entitlement  that 
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was  not  the  sole  basis  of  Medicare 
entitlement. 

Also  under  prior  law,  Medicare 
benefits  were  secondary  to  plan  benefits 
for  certain  individuals  entitled  to 
Medicare  based  on  age  or  disability 
when  their  plan  coverage  was  based  on 
active  employment  status,  including  the 
employment  of  a  spouse  in  the  case  of 
aged  beneficiaries,  or  the  employment  of 
a  family  member  in  the  case  of  disabled 
beneficiaries.  If  the  aged  or  disabled 
beneficiary  subsequently  became 
eUgible  for  Medicare  based  on  ESRD, 
Medicare  became  the  primary  payer 
because  the  working  aged  and  disability 
MSP  provisions  stipulated  that  they  did 
not  apply  to  anyone  with  ESRO-based 
eligibiUty. 

The  OBRA  '93  amendments  rectify 
these  situations.  However,  they  do  not 
affect  beiiefit  coordination  where 
Medicare  is  primary  and  a  GHP 
secondary  for  reasons  wholly  unrelated 
to  ESRD.  The  ESRD  MSP  provision,  as 
amended  by  OBRA  '93,  expressly 
prohibits  plans  during  the  first  18 
months  of  ESRD-based  ehgibiUty  or 
entitlement  from  taking  into  accoimt 
Medicare  eUgibihty  or  entitlement 
"under  section  226A"  of  the  Social 
Secxirity  Act;  that  is,  on  the  basis  of 
ESRD.  Thus,  the  plain  language  of  the 
statute  permits  a  plan  to  pay  secondary 
to  Medicare  for  reasons  unrelated  to 
ESRD. 

In  other  words,  if  prior  to  the 
occurrence  of  ESRD-based  eUgibility  a 
plan  was  legitimately  secondary  to 
Medicare,  the  plan  clearly  was  not 
taking  into  accoimt  ESRD-based 
eUgibiUty,  because  a  plan  could  not 
have  taken  into  account  eUgibiUty  that 
did  not  exist.  Merely  continuing  such 
authorized  action,  when  an  individual 
becomes  eligible  based  on  ESRD, 
obviously  does  not  take  into  accoimt  the 
later  eUgibiUty  or  violate  the  MSP 
provisions.  In  sum.  the  subsequent 
occurrence  of  ESRD-based  eligibility,  in 
and  of  itself,  does  not  estabUsh  that  a 
GHP  is  taking  that  eUgibiUty  or 
entitlement  into  account. 

In  contrast,  a  plan  that  is  paying 
primary  benefits  takes  into  account 
ESRD-based  eUgibiUty  if  it  attempts  to 
shift  that  primary  payment 
responsibiUty  to  Medicare  when  an 
individual  becomes  eUgible  for 
Medicare  based  on  ESRD,  or  when  an 
individual  is  always  eUgible  for 
Medicare  based  on  ESRD  but  has  not 
completed  of  the  18-month  coordination 
period.  (It  goes  without  saying  that 
cessation  of  plan  benefits  for  reasons 
that  would  apply  to  any  plan  enrollee, 
such  as  an  incUvidual's  failure  to  pay 
plan  premiums,  would  not  be  construed 


as  taking  into  account  ESRD-based 
eUgibiUty.) 

In  arriving  at  this  synergistic 
construction  of  the  whole  Medicare 
statute  we  were  mindful  that  nothing  in 
the  legislative  history  of  OBRA  '93 
indicates  that  Congress  intended  the 
dual  entitlement  amendments  to  reverse 
the  order  of  payment  where  plans 
already  are  permissibly  paying  benefits 
secondary  to  Medicare  at  the  time 
ESRD-based  eUgibiUty  or  entitlement 
occurs.  In  addition,  the  court  in  Blue 
Cross  Blue  Shield  of  Texas  v.  Shalala, 
995  F.2d  70  (5th  Or.  1993).  construed 
the  ESRD  MSP  provision  as  not 
modifying  other  provisions  of  law  that 
authorize  plan  actions.  HCFA's 
construction  is  consistent  with  this 
court  decision. 

Read  together,  the  OBRA  '93  changes 
require  GHPs  that  are  already  paying 
primary  to  Medicare  under  the  woridng 
aged  or  disabiUty  MSP  provisions  to 
conUnue  to  pay  primary  to  Medicare  for 
a  full  18-month  coordination  period 
when  an  aged  or  disabled  individual 
also  becomes  eUgible  for  or  entitled  to 
Medicare  based  on  ESRD.  Sinailarly, 
when  an  individual's  ESRD-based 
eUgibiUty  or  entitlement  is  not  preceded 
by  age  or  disabiUty-bassd  entitlement, 
the  plan,  including  a  retirement  plan,  is 
obUgated  to  pay  primary  to  Medicare 
throughout  the  entire  18-month 
coordination  period. 

With  respect  to  retirement  plans,  the 
appUcabiUty  of  the  ESRD  MSP 
provision  has  never  ^>een  Umited  to  plan 
coverage  based  on  active  employment. 
The  OBRA  '93  amendments  made  no 
change  in  this  regard.  Accordingly. 
when  a  retirement  plan  is  a  primary 
payer  prior  to  the  occurrence  of  ESRD- 
based  eUgibiUty,  the  plan  must  pay 
primary  to  Medicare  during  an  18- 
month  coordination  period,  even  if  the 
individual  also  becomes  entitled  to 
Medicare  based  on  age  or  disabiUty 
during  that  period. 

However,  as  we  have  stated,  when  a 
plan  has  already  permissibly  taken  into 
account  age  or  disability-based 
Medicare  entitlement,  and  does  nothing 
more,  the  plan  is  not  taking  into  account 
subsequently  acquired  ESRD-based 
eUgibiUty.  TTierefore,  Medicare  remains 
primary  for  an  aged  or  disabled 
individual  who  subsequently  acquired 
ESRD-based  eUgibility  when  Medicare 
is  paying  primary  because  the 
individual  is  not  covered  by  virtue  of 
current  employment  status,  or  an  MSP 
exemption  appUes,  such  as  when  an 
employer  employs  fewer  than  20  or  100 
employees  (in  the  case  of  the  aged  and 
disabled,  respectively). 


Note:  A  suit  was  filed  in  United  States 
District  Court  for  the  District  of  Columbia  on 
May  5, 1995  [National  Medical  Care,  Inc.  v. 
Shalala.  Civil  Action  No.  95-0860), 
challenging  the  application  of  §411.63  with 
respect  to  group  health  plan  retirement 
coverage.  Absent  further  action  by  Congress, 
the  court  will  resolve  the  matter.  HCFA  will 
publish  a  notice  in  the  Federal  Register 
regarding  the  court's  ruling,  and  will  make 
changes  to  §  411.63  if  required  by  the  court. 

New  §  411.163  replaces  §  411.62(e), 
Effect  of  changed  basis  for  Medicare 
entitlement,  which  was  rendered 
obsolete  by  OBRA  '93. 

H.  Basis  for  Primary  Payments 

New  §  411.206  specifies  that  with 
respect  to  the  disabled.  Medicare  is 
primary  payer  for  services  that  are  not 
covered  under  the  plan  for  the  disabled 
or  for  similarly  situated  individuals  or. 
although  covered  under  the  plan,  are 
not  available  to  particular  disabled 
individuals  because  they  have 
exhausted  their  benefits  under  the  plan. 
(Similar  rules  for  ESRD  and  aged  were 
already  in  effect.) 

/.  Interface  With  COBRA  Continuation 
Coverage  Provisions 

As  a  result  of  the  "current 
employment  status"  concept  established 
by  OBRA  '93  for  the  aged  and  the 
disabled  and  the  court  rulings  in  the 
ESRD  case  discussed  under  parts  VII-E 
and  Vni-G  of  this  preamble — 

1.  New  §  411.161(a)(3)  and 
redesignated  §411. 162(a)(3)  specify, 
respectively,  that  for  ESRD 
beneficiaries — 

•  A  plan  may  terminate  COBRA 
continuation  coverage  of  an  enrollee 
who  becomes  entitled  to  Medicare  if 
expressly  permitted  under  the  COBRA 
provisions;  and 

•  Medicare  benefits  are  secondary  to 
COBRA  continuation  benefits  only 
when  the  plan — 

+  Is  required  (under  COBRA)  to 
continue  COBRA  coverage  after 
Medicare  entitlement  (applicable  to 
retirees  who  retired  before  the  employer 
effectively  terminates  regular  plan 
coverage  by  fiUng  for  bankruptcy);  or 

+  Continues  coverage  voluntarily 
even  though  not  required  to  do  so  under 
the  COBRA  provisions. 

2.  Redesignated  §  411.175  and  new 
§  411.206  specify  that  HCFA  makes 
Medicare  primary  payments  for  services 
furnished  to  aged  individuals  and 
disabled  individuals  whose  benefits  are 
terminated  under  the  COBRA  provisions 
that  permit  termination  upon  Medicare 
entitlement  and  when  benefits  are 
maintained  under  the  COBRA 
provisions,  notwithstanding  an 
individual's  Medicare  entitlement.  (An 
individual  who  is  eligible  for  COBRA 
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continuation  coverage  because  his 
working  hours  have  been  reduced  below 
the  minimum  necessary  to  quaUfy  for 
regular  plan  coverage  has  "current 
employment  status".  However, 
Medicare  is  the  primary  payer  because 
the  plan  coverage  is  not  "by  virtue  of 
that  status.) 

/.  Aggregation  Rules 

New  §  411.106  sets  forth  the  rules 

estabUshed  by  OBRA  '93  for 

determining  the  number  and  size  of 
employers,  as  required  by  the  "at  least 

20  employees"  provision  for  the  aged 

and  the  "at  least  100  employees". 

provision  for  the  disabled. 
1 1   These  rules  provide  for — 
1 1   •  Treating  as  a  single  employer  aU 

employers  that  are  so  treated  under 

section  53  of  the  IRC  of  1986; 

•  Treating  as  employed  by  a  single 
employer  aU  employees  of  an  affiliated 
service  group,  as  defined  in  section 
414(m)oftheIRC;and 

•  Treating  leased  employees  as 
employees  of  the  person  for  whom  they 
perform  services,  to  the  extent  provided 
in  section  414(n)  of  the  IRC. 

K.  Prohibitions  Against  Incentives 

New  §411.103  reflects  the  provisions 
of  OBRA'  90  (section  4203(g))  and  the 
changes  made  by  section  157(b)(7)  (C) 
and  (D)  of  the  SSAA  '94  with  respect  to 
prohibition  of  incentives  and  imposition 
of  civil  money  penalties  for  violation. 
Amended  section  1862(b)(3)(C)  provides 
that  it  is  unlawful  for  an  employer  or 
other  entity  such  as  an  insurer  to  offer 
Medicare  beneficiaries  financial  or  other 
benefits  as  incentives  not  to  enroll  in,  or 
to  terminate  enrollment  in,  a  GHP  that 
is,  or  would  be,  primary  to  Medicare, 
even  if  the  payments  or  benefits  are 
offered  to  all  other  individuals  who  are 
eUgible  for  coverage  under  the  plan. 
This  prohibition  precludes  offering  to 
Medicare  beneficiaries  an  alternative  to 
the  employer's  primary  plan  (for 
example,  coverage  of  prescription  drugs) 
unless  the  beneficiary  has  primary 
coverage  other  than  Medicare.  An 
example  would  be  primary  plan 
coverage  through  his  own  or  a  spouse's 
employer.  An  entity  that  violates  this 
prohibition  is  subject  to  a  civil  money 
penalty  of  up  to  $5000  for  each 
violation.  Certain  provisions  of  section 
1128A  of  the  Act  would  apply  to  the 
civil  money  penalty. 

L  Assessment  of  Interest 

New  paragraph  (m)  of  §  411.24  reflects 
the  additional  authority  to  assess 
interest  provided  by  SSA  '94  and  states 
the  rules  appUcable  to  interest  charges. 
HCFA  has  long  been  authorized  under 
common  law  and  Departmental 


regulations  (45  CFR  30.13),  cmsistent 
with  the  Federal  Claims  CoUection  Act 
(31  U.S.C.  3711),  to  charge  interest  on 
amounts  that  any  responsible  party  does 
not  timely  refund  to  HCFA.  The  SSAA 
'94  (section  151(b)(3)  fftvised  the 
Medicare  law  to  state  specificaUy  that 
HCFA  may  charge  interest  if  the 
responsible  party  does  not  refimd  HCFA 
wiUiin  60  days  of  the  date  HCFA 
receives  notice  or  other  information  that 
reimbursement  is  owed  to  HCFA. 
Amended  section  1862(b)(2)(B)(i) 
provides  that  we  may  charge  interest 
beginning  with  the  date  of  that  notice  or 
other  information.  The  rate  of  interest 
provided  in  section  1862(b)(2)(B)(i)  is 
the  same  as  in  sections  1815(d)  and 
(1833),  which  is  reflected  in  regulations 
at  42  CFR  405.376(d).  This  is  also  the 
rate  that  is  charged  when  HCFA 
exercises  its  common  law  authority. 

M.  Plan  Secondary  Payments  After  18- 
Month  Coordination  of  Benefits  Period 

Section  411.102(a)(2)  reflects  the 
change  made  by  151(c)(5)  of  the  Social 
Security  Act  Amendments  of  1994  to 
limit  what  a  plan  may  do  after  the  end 
of  the  coordination  period. 

K.  Technical  Amendments 

A.  Nomenclature  Changes 

The  foUowing  are  in  addition  to  those 
described  in  section  VI  of  this  preamble: 

1.  To  conform  to  the  statutory 
language,  "employer  plan"  and 
"employer  group  health  plan"  are 
changed  to  "group  health  plan". 

2.  To  conform  to  the  new  rules  that 
apply  in  dual  eligibiUty/entitlement 
situations,  the  word  "solely"  is  removed 
from  the  phrase  "entitled  solely  on  the 
basis  of  ESRD". 

B.  Date  and  Duration  Changes 

Various  dates  cited  in  paragraphs  (c) 
and  (d)  of  redesignated  §411.162  have 
been  revised  to  conform  to  the  OBRA 
'93  amendment  that  changed  to  October 
1, 1998,  the  date  on  which  the  18-month 
ESRD  coordination  of  benefits  period  is 
scheduled  to  revert  to  a  12-month 
period. 

X.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  pubUsh  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  pubUc 
conunent  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-public 
comment  procedure  is  impractible. 


unnecessary,  or  contrary  to  the  pubUc 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

The  proposed  rule  of  March  1990 
dealt  only  with  the  provisions  of  OBRA 
'86  which  p>ertain  to  the  disabled  and  to 
LGHPs  that  cover  them.  Under  that  rule, 
certain  nonworking  disabled  persons 
would  have  been  considered  employees 
for  Medicare  secondary  payer  purposes. 
Most  of  the  pubUc  comments  we 
received  (discussed  in  section  Vn  of  this 
preamble)  objected  to  that  poUcy. 

Under  the  OBRA  '93  amendments 
discussed  in  Section  IV  of  this 
preamble,  the  MSP  provision  for  the 
disabled  applies  only  to  persons  whose 
health  care  coverage  is  based  on  their 
own  current  employment  status  or  the 
current  employment  status  of  a  family 
member.  Since  the  law  and  the 
accompanying  legislative  history  made 
clear  that  an  individual  must  have 
"current  employment  status"  for 
purposes  of  the  MSP  provisions,  the 
proposed  policy  is  not  included  in  the 
final  rule. 

This  final  rule  also  implements  the 
MSP  provisions  of  OBRA  '89.  The 
OBRA  '89  amendments  (discussed 
under  section  Il-C) — 

•  Prohibited  GHPs  from  taking  into 
account  Medicare  entitlement  of  aged 
Medicare  beneficiaries  and  the 
eUgibility  or  entitlement  of  beneficiaries 
with  ESRD.  (Previously,  the  prohibition 
against  taking  into  account  Medicare 
entitlement  appUed  only  to  disabled 
individuals.) 

•  Required  GHPs  of  employers  of  20 
or  more  employees  to  provide  to 
employees  and  spouses  age  65  or  over 
the  same  benefits  under  the  same 
conditions  as  they  provide  to  employees 
and  spouses  under  age  65; 

•  Prohibited  GHPs  from 
differentiating,  in  the  benefits  they 
provide,  between  individuals  with 
ESRD  and  other  individuals  covered 
under  the  plan; 

•  Exempted  from  the  MSP  provisions 
services  which  members  of  a  reUgious 
order  who  have  taken  a  vow  of  poverty 
perform  as  members  of  the  order;  and 

•  Extended  to  all  MSP  situations  the 
Federal  Government's  rights  to  take 
legal  action  and  recover  double  damages 
from  any  entity  that  is  required  or 
responsible  to  pay  primary  benefits. 

"These  OBRA  '89  amendments  were 
self-implementing  and  as  such  were 
reflected  in  a  notice  pubUshed  on 
January  11, 1991  (at  56  FR  1200-1202). 
The  notice  explained  the  new 
requirements  and  stated  that  they  could 
be  put  into  effect  vdthout  issuing 
regulations  because  the  statutory 
amendments  and  the  Congressional 
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intent  were  clear.  Most  of  the  changes 
were  apphcable  to  services  furnished  on 
or  after  Etecember  20, 1989  and  are, 
thus,  already  in  effiact. 

This  final  rule  includes  appeals 
procedures  that  were  not  in  the  March 
1990  proposal  for  appealing 
determinations  of  nonconformance. 
These  provisions,  which  have  been 
added  as  a  result  of  comments  on  the 
proposed  rule  and  apply  to  all  three 
MSP  situations,  include  the  following: 

•  The  rules  under  which  HCFA 
determines  that  a  plan  is  not  in 
conformance. 

•  The  appeals  procedures  for  plans 
found  to  be  nonconforming. 

•  Referral  to  the  IRS. 

•  Rules  for  recovery  of  conditional  or 
mistaken  pa)rments. 

Although  notice  and  comment  on  the 
portions  of  this  rule  that  reflect  the  self- 
implementing  statutory  changes  are 
being  waived,  we  will  consider  timely 
comments  from  anyone  who  believes 
that  in  issuing  these  regulations  we  have 
gone  beyond  what  the  statute  requires  or 
permits.  We  also  welcome  comments  on 
the  appeals  procedures. 

Since  the  public  has  already  had 
opportunity  to  comment  on  the  OBRA 
'86  amendments,  the  OBRA  '89 
amendments  were  self-executing  and 
went  into  effect  several  years  ago,  and 
the  OBRA  '90  and  the  OBRA  '93 
amendments  and  the  Social  Security 
Act  Amendments  of  1994  addressed  in 
these  regulations  are  self-implementing 
and  clear  on  their  face  as  to 
Congressional  intent,  we  find  that  notice 
and  opportunity  for  comment  (except  as 
provided  in  the  preceding  paragraph) 
are  unnecessary  and  that  there  is  good 
cause  to  waive  notice  of  proposed 
rulemaking. 

XL  Public  Comments 

Although  this  is  a  final  rule,  we  will 
consider  comments  that  we  receive  by 
the  date  and  time  specified  in  the  DATES 
section  of  this  preamble.  Because  of  the 
large  number  of  letters  of  comment  that 
we  generally  receive,  we  cannot  respond 
to  them  individually.  However,  if  we 
revise  these  rules  as  a  result  of 
comments,  we  will  discuss  all  timely 
comments  in  the  preamble  to  the 
revised  rules. 

Xn.  Paperwork  Reduction  Act 

Sections  411.112  and  411.115  of  this 
rule  contain  information  collection 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  Under  §  411.112,  HCFA 
may  require  a  GHP  to  demonstrate  that 
it  has  comphed  with  the  MSP 
provisions  and  to  submit  documentation 


showing  that  it  has  not  taken  into 
account  that  any  of  its  enrollees  is 
entitled  to  Medicare  on  the  basis  of  age 
or  disabihty  or  ehgible  or  entitled  on  the 
basis  of  ESRD.  T}|p  estimated  burden  is 
10  hours  per  response.  Under  §  411.115, 
a  plan  that  has  bsen  determined  to  be 
nonconforming  is  required  to  provide  to 
HCFA  the  names  and  addresses  of  all 
employers  and  employee  organizations 
that  contributed  to  the  plan  during  the 
year  for  which  it  was  nonconforming. 
Since  this  merely  requires  copies  of 
existing  data,  the  time  required  is 
considered  negligible. 

Xm.  Regulatory  Impact  Statement 

A.  Executive  Order  12866 

These  changes  are  already  in  place, 
and  became  effective  on  the  statutory 
dates  indicated  in  the  preamble  of  this 
rule.  The  discretionary  portions  of  this 
regulation  will  not  affect  these  changes 
by  more  than  a  few  milUon  dollars  at 
the  margin.  Therefore,  while  the 
statutOTy  changes  will  have  economic 
effects  in  excess  of  $100  million,  this 
final  rule  with  comment  period  is  not  an 
economically  significant  rule  under  E.O. 
12866.  In  order  for  the  public  to 
imderstand  the  magnitude  of  the 
statutory  changes  we  have  prepared  the 
following  voluntary  analysis  of  the 
effects  of  these  changes  on  program 
costs. 

1.  Current  Emplojrment  Status 

Section  13561(e)  of  OBRA  '93  deletes 
the  concept  of  "active  individual"  and 
applies  the  MSP  disability  provision 
only  to  individuals  who  are  covered 
under  a  large  group  health  plan  by 
reason  of  their  current  employment 
status  or  that  of  a  £amily  member. 

Since  disabled  persons  generally  are 
not  working  (and  therefore  do  not  have 
current  employment  status),  fewer 
individuals  will  be  subject  to  the  MSP 
provisions  and  Medicare  will  be 
primary  payer  for  more  disabled 
beneficiaries.  We  estimate  that  the 
Medicare  program  will  have  the 
following  costs  as  a  result  of  this 
change. 

Medicare  Program  Costs  Result- 
ing From  No  Longer  Treating 
Certain  Disabled  Persons  As 
Employees 

[In  million  of  dollars] 


2.  Dual  Eligibility/Entitlement 

Before  enactment  of  OBRA  '93,  if  an 
individual  was  eligible  for  or  entitled  to 
Medicare  on  the  basis  of  ESRD  and  was 
also  entitled  on  the  basis  of  age  or 
disabihty.  Medicare  was  the  primary 
payer.  This  is  because  the  ESRD  MSP 
provision  only  applied  with  respect  to 
individuals  who  were  eligible  for  or 
entitled  to  Medicare  solely  on  the  basis 
of  ESRD.  However,  section  13561(c)  (2) 
and  (3)  of  OBRA  '93  provides  that  there» 
will  be  an  18-month  coordination 
period  .during  which  employer 
sponsored  insiu-ance  plans  must  pay 
primary  benefits  even  if  an  individual 
who  is  eligible  for  or  entitled  to 
Medicare  based  on  ESRD  is  also  entitled 
to  Medicare  on  another  basis. 

We  estimate  that  the  following 
savings  will  accrue  to  the  Medicare 
program  as  a  result  of  this  change. 

Medicare  Program  Savings  Re- 
sulting From  ESRD  Dual  Eligi- 
bility Provisions 

[In  millions  of  dollars] 


Fiscal  year: 

1995 

71 

1996 

83 

1 997 _ 

1998 

1999 

97 

114 

98 

Fiscal  year: 

1995  

199v  ..... 

1997  

1998  

1999  


3.  IRS  Aggregation  Rules 

The  MSP  provisions  for  the  working 
aged  apply  to  employers  with  20  or 
more  employees.  The  MSP  provisions 
for  the  disabled  apply  to  GHPs 
contributed  to  by  at  least  one  employer 
with  100  or  more  employees.  Large 
employers  have  been  able  to  avoid 
having  the  MSP  rules  apply  to  them  by 
simply  organizing  themselves  into  small 
firms.  Section  13561(d)  of  OBRA  '93 
requires  the  use  of  IRS  aggregation  rules 
to  determine  employer  size  for  MSP 
purposes.  Employers  treated  as  single 
employers  under  section  52  (a)  or  (b)  of 
the  IRC  of  1986  are  treated  as  single 
employers  for  purposes  of  MSP.  All 
employees  of  the  members  of  an 
affiUated  service  group  are  treated  as 
employed  by  a  single  employer.  Leased 
employees  (as  defined  in  section  414(m) 
of  the  IRC)  are  treated  as  employees  of 
the  person  for  whom  they  perform 
services  to  the  same  extent  as  they  are 
treated  under  section  414(n)  of  the  IRC. 

We  estimate  that  the  following 
savings  will  accrue  to  the  Medicare 
program  as  a  result  of  this  change. 
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Medicare  Program  Savings  Re- 
sulting From  Use  Of  IRS  Aggre- 
gation Rules  To  Determine  Firm 
Size 

1 1  fm  miOion  of  dollars] 


Fiscal  year 
1995... 

;  1996 ... 
1997  ... 

'  1998 ... 
1! 


80 
100 
115 
125 

80 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
with  comment  period  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

B.  Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA)  and  section 
1102(b)  of  the  Sodgl  Security  Act,  we 
prepare  a  regulatory  flexibiUty  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 

The  RFA  defines  "small  entity"  as  a 
small  business,  a  nonprofit  enterprise, 
or  a  governmental  jurisdiction  (such  as 
a  coimty,  city,  or  township)  with  a 
population  of  less  than  50,000.  We  also 
consider  all  providers  and  suppliers  of 
services  to  be  small  entities.  For 
purposes  of  section  102(b)  of  the  Act, 
we  define  small  rural  hospital  as  a 
hospital  that  has  fewer  than  50  beds  and 
is  located  anywhere  but  in  a 
metropoUtan  statistical  area. 

As  noted  earfier,  this  rule 
incorporates  changes  enacted  by  various 
statutes  that  already  are  effective. 
Discretionary  portions  of  the  rule  are 
minimal  and,  of  themselves,  have  no 
more  than  an  incidental  efflect. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis  because 
we  have  determined,  and  we  certify, 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs — health.  Health 
faciUties,  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare.  Reporting  and  recordkeeping 
requirements. 


42  an  Part  411 

Exclusions  from  Medicare. 
Limitations  on  Medicare  payments. 
Medicare,  Recovery  against  third 
parties.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below. 

PART  400— INTRODUCTION; 
DERNinONS 

A.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C  Chapter  35. 


S40<U10    [An 

B.  In  §400.310,  in  the  table,  "411.65" 
is  revised  to  read  "411.165". 

PART  41 1— EXCLUSIONS  FROM 
MEDICARE  AND  LIMfTATIONS  ON 
MEDICARE  PAYMENT 

A.  The  authority  citation  for  part  411 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh]. 

B.  Subpart  A  is  amended  as  set  forth 
below. 

Subpart  A— General  Exciusiona  and 
Excluaion  of  Particular  Service* 

1.  Section  411.1  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (a): 

§411.1    Basis  and  scope. 

(a)  Statutory  basis.  *  *  *  Sections 
1842(1)  and  1879  of  the  Act  provide  for 
refund  to,  or  indemnification  of,  a 
beneficiary  who  has  paid  a  provider  or 
suppUer  for  certain  services  that  the 
provider  or  supplier  knew  were 
excluded  from  Medicare  coverage. 
*        *        •        •        • 

C.  Subpart  B  is  amended  as  follows: 

Subpart  B— Inaurance  Coverage  That 
Umita  Medicare  Payment  General 
Proviaiona 

1.  Section  411.20  is  revised  to  read  as 
follows: 

f4ll^   Basis  and  scope. 

(a)  Statutory  basis — (1)  Section 
1862(b)(2)(A){i)  of  the  Act  precludes 
Medicare  payment  for  services  to  the 
extent  that  payment  has  been  made  or 
can  reasonably  be  expected  to  be  made 
imder  a  group  health  plan  with  respect 
to— 

(i)  A  beneficiary  entitled  to  Medicare 
on  the  basis  of  ESRD  during  the  first  18 
months  of  that  entitlement; 

(ii)  A  beneficiary  who  is  age  65  or 
over,  entitled  to  Medicare  on  the  basis 
of  ^,  and  covered  under  the  plan  by 
virtue  of  his  or  her  current  employment 


status  or  the  current  employment  status 
of  a  spouse  of  any  age;  or 

(iii)  A  beneficiary  who  is  under  age 
65,  entitled  to  Medicare  on  the  basis  of 
disabihty,  and  covered  under  the  plan 
by  virtue  of  his  or  her  current 
employment  status  or  the  aurent 
employment  status  of  a  family  member. 

(2)  Section  1862(b)(2)(A)(ii)  of  the  Act 
precludes  Medicare  payment  for 
services  to  the  extent  that  payment  has 
been  made  or  can  reasonably  be 
expected  to  be  made  promptly  under 
any  of  the  following: 

(i)  Workers'  compensation. 

(ii)  Liabihty  insurance. 

(iii)  No-fault  insiu-ance. 

(b)  Scope.  This  subpart  sets  forth 
general  rules  that  apply  to  the  types  of 
insurance  specified  in  paragraph  (a)  of 
this  section.  Other  general  rules  that 
apply  to  group  health  plans  are  set  forth 
in  subpart  E  of  this  part. 

1411.21    [Amended] 

2.  In  §  411.21,  the  following  changes 
are  made: 

(a)  The  introductory  text  is  revised 
and  a  definition  of  "monthly  capitation 
pa)mient"  is  added,  to  read  as  set  forth 
below. 

(b)  In  the  definition  of  "conditional 
payment",  "for  which  another  insurer  is 
primary  payer"  is  revised  to  read  "for 
which  another  payer  is  responsible", 
and  "subparts  C  through  G"  is  revised 
to  read  "subparts  C  through  H". 

$411.21    Definitions. 

In  this  subpart  B  and  in  subparts  C 
through  H  of  this  part,  unless  the 

context  indicates  otherwise — 

•  •        •        •        • 

Monthly  capitation  payment  means  a 
comprehensive  monthly  payment  that 
covers  all  physician  services  associated 
with  the  continuing  medical 
management  of  a  maintenance  dialysis 
patient  who  dialyses  at  home  or  as  an 
outpatient  in  an  approved  ESRD  feciUty. 

•  •        •        •        * 

3.  Section  411.24  is  amended  to  revise 
paragraph  (c)  to  read  as  follows: 

$411.24    Recovery  of  conditional 
payments. 

•  •        •        •        • 

(c)  Amount  of  recovery— {1)  If  it  is  not 
necessary  for  HCFA  to  take  legal  action 
to  recover,  HCFA  recovers  the  lesser  of 
the  following: 

(i)  The  amount  of  the  Medicare 
primary  payment. 

(ii)  TTie  full  primary  payment  amount 
that  the  primary  payer  is  obligated  to 
pay  under  this  part  without  regard  to 
any  payment,  other  than  a  hill  primary 
payment  that  the  primary  payer  has 
paid  or  will  make,  or,  in  the  case  of  a 
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third  party  payment  recipient,  the 
amount  of  the  third  party  payment. 

(2)  If  it  is  necessary  for  HCFA  to  take 
legal  action  to  recover  from  the  primary 
payer,  HCFA  may  recover  twice  the 
amoimt  specified  in  paragraph  (c)(lKi) 
of  this  section. 

*  *        *        •        • 

4.  Section  411.24  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

•  •        •        *        * 

(m)  Interest  charges.{l)  With  respect 
to  recovery  of  payments  for  items  and 
services  furnished  before  October  31, 
1994,  HCFA  charges  interest,  exercising 
common  law  authority  in  accordance 
with  45  CFR  30.13,  consistent  with  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3711). 

(2)  In  addition  to  its  common  law 
authority  with  respect  to  recovery  of 
payments  for  items  and  services 
furnished  on  or  after  October  31, 1994, 
HCFA  charges  interest  in  accordance 
with  section  1862(b)(2)(B)(i)  of  the  Act. 
Under  that  provision — 

(i)  HCFA  may  charge  interest  if 
reimbursement  is  not  made  to  the 
appropriate  trust  fund  before  the 
expiration  of  the  60-day  period  that 
begins  on  the  date  on  which  notice  or 
other  information  is  received  by  HCFA 
that  payment  has  been  or  could  be  made 
imder  a  primary  plan; 

(ii)  Interest  may  accrue  from  the  date 
when  that  ndtice  or  other  information  is 
received  by  HCFA  and  is  charged  until 
reimbiirsement  is  made;  and 

(iii)  The  rate  of  interest  is  that 
provided  at  42  CFR  405.376(d). 

§411^    [Amended] 

5.  In  §  411.33,  the  following  changes 
are  made: 

a.  The  heading  and  introductory  text 
of  paragraph  (a)  are  revised  to  read  as 
set  forth  below. 

b.  In  paragraph  (a)(1),  "(or  the  amount 
the  suppUer  is  obligated  to  accept  as 
payment  in  full  if  ^t  is  less  than  the 
charges)"  is  inserted  immediately  after 
"the  suppUer". 

c.  In  paragraph  (a)(3),  "Medicare  fee 
schedule,"  is  inserted  before  "Medicare 
reasonable  charge"  and  a  comma  is 
inserted  after  "reasonable  charge". 

d.  In  paragraph  (b)  introductory  text 
and  paragraph  (b)(3),  "reasonable 
charge"  is  revised  to  read  "fee 
schedule". 

e.  Paragraphs  (c)  and  (d)  are  removed 
and  reserved. 

f.  In  the  heading  of  paragraph  (e),  "fee 
schedule,"  is  inserted  before 
"reasonable  charge",  and  a  comma  is 
inserted  after  "reasonable  charge". 


§§411.33    Amount  of  Medicare  aecondary 
payment 

(a)  Services  for  which  HCFA  pays  on 
a  Medicare  fee  schedule  or  reasonable 
charge  basis.  The  Medicare  secondary 
payment  is  the  lowest  of  the  following: 

*  •        •        *        • 

(c)  [Reserved] 

(d)  [Reserved] 

*  *        *        ft        * 

D.  Subparts  E  and  F  are  redesignated 
as  subparts  F  and  G,  respectively,  in 
accordance  with  the  redesignation 
tables  set  forth  below,  and  throughout 
part  411,  internal  cross  references  are 
revised  to  reflect  these  changes. 

OW  section  (subpart  E):  New  sectron 

(subpart  F) 

41 1 .60 411 . 1 60 

41 1 .62 „ 41 1 .1 62 

411.65 411.165 

Old  section  (subpart  F):  New  section 

(subpart  G) 

41 1 .70 41 1 .1 70 

41 1 .72 „ 41 1 .1 72 

411.75 ;. 411.175 

E.  A  new  subpart  E  is  added,  to  read 
as  follows: 

Subpart  E— Limitations  on  Payment  for 
Services  Covered  Under  Group  Health 
Plans:  General  Provisions 

Sec 

411.100  Basis  and  scope. 

411.101  Definitions. 

411.102  Basic  prohibitions  and 
requirements. 

411.103  Prohibition  against  financial  and 
other  incentives. 

4 1 1 .  104    Current  employment  status. 

411.106    Aggregation  rules. 

411.108    Taking  into  account  entitlement  to 

Medicare. 
411.110    Basis  for  determination  of 

nonconfonnance. 
411.112    Documentation  of  conformance. 

411.114  Determination  of  nonconformance. 

411.115  Notice  of  determination  of 
nonconformance. 

411.120  Appeals. 

411.121  Hearing  procedures. 

411.122  Hearing  officer's  decision. 
411.124  Administrator's  review  of  hearing 

decision. 
411.126    Reopening  of  determinations  and 

decisions. 
411.130    Referral  to  Internal  Revenue 

Service  (IRS). 

Subpart  E— Limitations  on  Payment  for 
Services  Covered  Under  Group  Health 
Plans:  General  Provisions 

§411.100    Basis  and  scope. 

(a)  Statutory  basis. — (1)  Section 
1862(b)  of  the  Act  provides  in  part  that 
Medicare  is  secondary  payer,  under 
specified  conditions,  for  services 
covered  imder  any  of  the  following: 

(i)  Group  health  plans  of  employers 
that  employ  at  least  20  employees  and 


that  cover  Medicare  beneficiaries  age  65 
or  older  who  are  covered  under  the  plan 
by  virtue  of  the  individual's  ciurent 
employment  status  with  an  employer  or 
the  current  employment  status  of  a 
spouse  of  any  age.  (Section 
1862(b)(1)(A)) 

(ii)  Group  health  plans  (without 
regard  to  the  number  of  individuals 
employed  and  irrespective  of  ciurent 
employment  status)  that  cover 
individuals  who  have  ESRD.  Except  as 
provided  in  §  411.163,  group  health 
plans  are  always  primary  payers 
throughout  the  first  18  months  of  ESRD-' 
based  Medicare  eligibility  or 
entitlement.  (Section  1862(b)(1)(C)) 

(iii)  Large  group  health  plans  (that  is, 
plans  of  employers  that  employ  at  least 
100  employees)  and  that  cover  Medicare 
beneficiaries  who  are  imder  age  65, 
entitled  to  Medicare  on  the  basis  of 
disability,  and  covered  under  the  plan 
by  virtue  of  the  individual's  or  a  family 
member's  current  employment  status 
with  an  employer.  (Section 
1862(b)(1)(B)) 

(2)  Sections  1862(b)(1)  (A),  (B),  and 
(C)  of  the  Act  provide  that  group  health 
plans  and  large  group  health  plans  may 
not  take  into  accoimt  that  the 
individuals  described  in  paragraph 
(a)(1)  of  this  section  are  entitled  to 
Medicare  on  the  basis  of  age  or 
disability,  or  eligible  for,  or  entitled  to 
Medicare  on  the  basis  of  ESRD. 

(3)  Section  1862(b)(l)(A)(i)(n)  of  the 
Act  provides  that  group  health  plans  of 
employers  of  20  or  more  employees 
must  provide  to  any  employee  or  spouse 
age  65  or  older  the  same  benefits,  imder 
the  same  conditions,  that  it  provides  to 
employees  and  spouses  under  65.  The 
requirement  applies  regardless  of 
whether  the  individual  or  spouse  65  or 
older  is  entitled  to  Medicare. 

(^)  Section  1862(b)(l)(C)(ii)  of  the  Act 
provides  that  group  health  plans  may 
not  differentiate  in  the  benefits  they 
provide  between  individuals  who  have 
ESRD  and  other  individuals  covered 
under  the  plan  on  the  basis  of  the 
existence  of  ESRD,  the  need  for  renal 
dialysis,  or  in  any  other  manner. 
Actions  that  constitute  "differentiating" 
are  listed  in  §  411.161(b). 

(b)  Scope.  This  subpart  sets  forth 
general  rules  pertinent  to — 

(1)  Medicare  payment  for  services  that 
are  covered  under  a  group  health  plan 
and  are  furnished  to  certain 
beneficiaries  who  are  entitled  on  the 
basis  of  ESRD,  age,  or  disability. 

(2)  The  prohibition  against  taking  into 
account  Medicare  entitlement  based  on 
age  or  disability,  or  Medicare  eligibility 
or  entitlement  based  on  ESRD. 

(3)  The  prohibition  against 
differentiation  in  benefits  between 
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individuals  who  have  ESRD  and  other 
individuals  covered  under  the  plan. 

(4)  The  requirement  to  provide  to 
those  65  or  over  the  same  benefits  under 
the  same  conditions  as  are  provided  to 
those  under  65. 

(5)  The  appeals  procedures  for  group 
health  plans  that  HCFA  determines  are 
nonconforming  plans. 

§411.101    Definitions. 

As  used  in  this  subpart  and  in 
subparts  F  through  H  of  this  part — 

COBRA  stands  iot  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985. 

Days  means  calendar  days. 

Employee  (subject  to  the  special  rules 
in  §  411.104)  means  an  individual 
who— 

(1)  Is  working  for  an  employer;  or 

(2)  Is  not  working  for  an  employer  but 
is  receiving  payments  that  are  subject  to 
PICA  taxes,  or  would  be  subject  to  PICA 
taxes  except  that  the  employer  is 
exempt  from  those  taxes  under  the 
Internal  Revenue  Code. 

Employer  means,  in  addition  to 
individuals  (including  self-employed 
persons)  and  organizations  engaged  in  a 
trade  or  business,  other  entities  exempt 
from  income  tax  such  as  reUgious, 
charitable,  and  educational  institutions, 
the  governments  of  the  United  States, 
the  individual  States,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
District  of  Columbia,  and  the  agencies, 
instnunentaUties,  and  political 
subdivisions  of  these  governments. 

PICA  stands  for  the  Federal  Insurance 
Contributions  Act,  the  law  that  imposes 
social  secunty  taxes  on  employers  and 
employees  under  section  21  of  the 
Internal  Revenue  Code. 

Group  health  plan  (GHP)  means  any 
arrangement  made  by  one  or  more 
employers  or  employee  organizations  to 
provide  health  care  directly  or  through 
other  methods  such  as  insurance  or 
reimbxu^ement,  to  current  or  former 
employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  business  relationship, 
or  their  families,  that — 

(1)  Is  of,  or  contributed  to  by,  one  or 
more  employers  or  employee 
organizations. 

(2)  If  it  involves  more  than  one 
employer  or  employee  organization, 
provides  for  conunon  administration. 

(3)  Provides  substantially  the  same 
benefits  or  the  same  benefit  options  to 
all  those  enrolled  under  the 
arrangement. 

The  term  includes  self-insured  plans, 
plans  of  governmental  entities  (Federal, 
State  and  local),  and  employee 
organization  plans;  that  is,  union  plans. 


employee  health  and  welfare  funds  or 
other  employee  organization  plans.  TTie 
term  also  includes  employee-pay-all 
plans,  which  are  plans  under  the 
auspices  of  one  or  more  employers  or 
employee  organizations  but  which 
receive  no  financial  contributions  from 
them.  The  term  does  not  include  a  plan 
that  is  imavailable  to  employees;  for 
example,  a  plan  oidy  for  self-employed 
persons. 

IRC  stands  for  Internal  Revenue  Code. 

IRS  stands  for  Internal  Revenue 
Service. 

Large  group  health  plan  (LGHP) 
means  a  GHP  that  covers  employees  of 
either — 

(1)  A  single  employer  or  employee 
organization  that  employed  at  least  100 
full-time  or  part-time  employees  on  50 
percent  or  more  of  its  regular  business 
days  during  the  previous  calendar  year; 
or 

(2)  Two  or  more  emplo)rers,  or 
employee  organizations,  at  least  one  of 
which  employed  at  least  100  full-time  or 
part-time  employees  on  50  percent  or 
more  of  its  regular  business  days  diuing 
the  previous  calendar  year. 

MSP  stands  for  Medicare  secondary 
payer. 

Multi-employer  plan  means  a  plan 
that  is  sponsored  jointly  by  two  or  more 
employers  (sometimes  called  a  miUtiple- 
em'ployer  plan)  or  by  employers  and 
unions  (sometimes  under  the  Taft- 
Hartley  law). 

Self-employed  person  encompasses 
consultants,  owners  of  businesses,  and 
directors  of  corporations,  and  members 
of  the  clergy  and  religious  orders  who 
are  paid  for  their  services  by  a  religious 
body  or  other  entity. 

Similarly  situated  individual  means — 

(1)  In  the  case  of  employees,  other 
employees  enrolled  or  seeking  to  enroll 
in  the  plan;  and 

(2)  In  the  case  of  other  categories  of 
individuals,  other  persons  in  any  of 
those  categories  who  are  enrolled  or 
seeking  to  enroll  in  the  plan. 

§411.102    Basic  prohibitions  and 
requirements. 

(a)  ESRD—{1)  A  group  health  plan  of 
any  size — (i)  May  not  take  into  account 
the  ESRD-based  Medicare  eligibility  or 
entitlement  of  any  individual  who  is 
covered  or  seeks  to  be  covered  imder  the 
plan;  and 

(ii)  May  not  differentiate  in  the 
benefits  it  provides  between  individuals 
with  ESRD  and  other  individuals 
covered  under  the  plan,  on  the  basis  of 
the  existence  of  ESRD,  or  the  need  for 
dialysis,  or  in  any  other  manner. 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  do  not  prohibit  a  plan 
from  paying  benefits  secondary  to 


Medicare  after  the  first  18  months  of 
ESRD-based  eUgibility  or  entitlement. 

(b)  Age.  A  GHP  of  an  employer  or 
employee  oiganization  of  at  least  20 
employees — 

(1)  May  not  take  into  accoimt  the  age- 
based  Medicare  entitlement  of  an 
individual  or  spouse  age  65  or  older 
who  is  covered  (or  seeks  to  be  covered) 
under  the  plan  by  virtue  of  current 
employment  status;  and 

(2)  Must  provide,  to  employees  age  65 
or  older  and  to  spouses  age  65  or  older 
of  employees  of  any  age,  the  same 
benefits  under  the  same  conditions  as  it 
provides  to  employees  and  spouses 
under  age  65. 

(c)  Disability.  A  GHP  of  an  employer 
or  employee  organization  of  at  least  100 
employees  may  not  take  into  accoimt 
the  disability-based  Medicare 
entitlement  of  any  individual  who  is 
covered  (or  seeks  to  be  covered)  under 
the  plan  by  virtue  of  current 
employment  status. 

§411.103    Prolilbition  against flnanciai  and 
ottMf  Incentives. 

(a)  General  rule.  An  employer  or  other 
entity  (for  example,  an  insurer)  is 
prohibited  from  offering  Medicare 
beneficiaries  financial  or  other  benefits 
as  incentives  not  to  enroll  in,  or  to 
terminate  enrollment  in,  a  GHP  that  is, 
or  would  be,  primary  to  Medicare.  This 
prohibition  precludes  offering  to 
Medicare  beneficiaries  an  alternative  to 
the  employer  primary  plan  (for  example, 
coverage  of  prescription  drugs)  unless 
the  beneficiary  has  primary  coverage 
other  than  Medicare.  An  example  would 
be  primary  coverage  through  his  own  or 
a  Rouse's  employer. 

(b)  Penalty  for  violation. — (1)  Any 
entity  that  violates  the  prohibition  of 
paragraph  (a)  of  this  section  is  subject  to 
a  civil  money  penalty  of  up  to  $5,000  for 
each  violation;  and 

(2)  The  provisions  of  section  1128A  of 
the  Act  (other  than  subsections  (a)  and 
(b))  apply  to  the  civil  money  penalty  of 
up  to  $5,000  in  the  same  manner  as  the 
provisions  apply  to  a  penalty  or 
proceeding  under  section  1128A(a). 

§411.104    Current  employment  status. 

(a)  General  rule.  An  individual  has 
current  employment  status  if— 

(1)  The  individual  is  actively  working 
as  an  employee,  is  the  employer 
(including  a  self-employed  p>erson),  or  is 
associated  with  the  employer  in  a 
business  relationship;  or 

(2)  The  individual  is  not  actively 
working  and — , 

(i)  Is  receiving  disability  benefits  from 
an  employer  for  up  to  6  months  (the  first 
6  months  of  employer  disability  benefits 
are  subject  to  PICA  taxes);  or 
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(ii)  Retains  employment  rights  in  the 
industry  and  has  not  had  his 
employment  terminated  by  the 
employer,  if  the  employer  provides  the 
coverage  (or  has  not  had  his 
membership  in  the  employee 
organization  terminated,  if  the  employee 
organization  provides  the  coverage),  is 
not  receiving  disability  benefits  from  an 
employer  for  more  than  6  months,  is  not 
receiving  disabiUty  benefits  from  Social 
Security,  and  has  GHP  coverage  that  is 
not  pursuant  to  COBRA  continuation 
coverage  (26  U.S.C.  49806;  29  U.S.C. 
1161-1168;  42  U.S.C.  300bb-l  et  seq.). 
Whether  or  not  the  individual  is 
receiving  pay  during  the  period  of 
nonwork  is  not  a  factor. 

(b)  Persons  who  retain  employment 
rights.  For  piuposes  of  paragraph  (a)(2) 
of  this  section,  persons  who  retain 
employment  rights  include  but  are  not 
limited  to— 

(1)  Persons  who  are  furloughed, 
temporarily  laid  off,  or  who  are  on  sick 
leave; 

(2)  Teachers  and  seasonal  workers 
who  normally  do  not  work  throughout 
the  year,  and 

(3)  Persons  who  have  health  coverage 
that  extends  beyond  or  between  active 
employment  periods;  for  example,  based 
on  an  hours  bank  arrangement.  (Active 
union  members  often  have  hours  bank 
coverage.) 

(c)  Coverage  by  virtue  of  current 
employment  status.  An  individual  has 
coverage  by  virtue  of  current 
employment  status  with  an  employer 
if— 

(1)  the  individual  has  GHP  or  LGHP 
coverage  based  on  employment, 
including  coverage  based  on  a  certain 
niunber  of  hours  worked  for  that 
employer  or  a  certain  level  of 
commissions  earned  from  work  for  that 
employer  at  any  time;  and 

(2)  the  individual  has  ciurent 
employment  status  with  that  employer, 
as  defined  in  paragraph  (a)  of  this 
section. 

(d)  Special  rule:  Self-employed 
person.  A  self-employed  individual  is 
considered  to  have  GHP  or  LGHP 
coverage  by  virtue  of  current 
employment  status  diuing  a  particular 
tax  year  only  if,  during  the  preceding 
tax  year,  the  individual's  net  earnings, 
from  work  in  that  year  related  to  the 
employer  that  offers  the  group  health 
coverage,  are  at  least  equal  to  the 
amount  specified  in  section  211(b)(2)  of 
the  Act,  which  defines  "self- 
employment  income"  for  social  secxuity 
purposes. 

(e)  Special  Rule:  members  of  religious 
orders  and  members  of  clergy — (1) 
Members  of  religious  orders  who  have 
not  taken  a  vow  of  poverty.  A  member 


of  a  rehgious  order  who  has  not  taken 
a  vow  of  poverty  is  considered  to  have 
current  employment  status  with  the 
rehgious  order  if — 

(a)  The  rehgious  order  pays  FICA 
taxes  on  behalf  of  that  member;  or 

(b)  The  individual  is  receiving  cash 
remimeration  from  the  rehgious  order. 

(2)  Members  of  religious  orders  who 
have  taken  a  vow  of  poverty.  A  member 
of  a  rehgious  order  whose  members  are 
required  to  take  a  vow  of  poverty  is  not 
considered  to  be  employed  by  the  order 
if  the  services  he  or  she  performs  as  a 
member  of  the  order  are  considered 
employment  only  because  the  order 
elects  social  security  coverage  under 
section  3121(r)  of  the  IRC.  This 
exemption  apphes  retroactively  to 
services  performed  as  a  member  of  the 
order,  beginning  with  the  effective  dates 
of  the  MSP  provisions  for  the  aged  and 
the  disabled,  respectively.  The 
exemption  does  not  apply  to  services 
performed  for  employers  outside  of  the 
order. 

(3)  Members  of  the  clergy.  A  member 
of  the  clergy  is  considered  to  have 
current  emplo3mient  status  with  a 
church  or  other  rehgious  organization  if 
the  individual  is  receiving  cash 
remimeration  &t>m  the  church  or  other 
religious  organization  for  services 
rendered. 

(f)  Special  rule:  Delayed 
compensation  subject  to  FICA  taxes.  An 
individual  who  is  not  working  is  not 
considered  an  employee  solely  on  the 
basis  of  receiving  delayed  compensation 
payments  for  previous  periods  of  work 
even  if  those  payments  are  subject  to 
FICA  taxes  (or  would  be  subject  to  FICA 
taxes  if  the  employer  were  not  exempt 
from  paying  those  taxes).  For  example, 
an  individual  who  is  not  working  in 
1993  and  receives  pajmients  subject  to 
FICA  taxes  for  work  performed  in  1992 
is  not  considered  to  be  an  employee  in 
1993  solely  on  the  basis  of  receiving 
those  payments. 

§411.106    Aggregation  rulM. 

The  following  rules  apply  in 
determining  the  number  and  size  of 
employers,  as  required  by  the  MSP 
provisions  for  the  aged  and  disabled: 

(a)  All  employers  that  are  treated  as  a 
single  employer  imder  subsection  (a)  or 
(b)  of  section  52  of  the  Internal  Revenue 
Code  (IRC)  of  1986  (26  U.S.C.  52  (a)  and 
(b))  are  treated  as  a  single  employer. 

(b)  All  employees  of  the  members  of 
an  affiliated  service  group  (as  defined  in 
section  414(m)  of  the  IRC  (26  U.S.C. 
414m))  are  treated  as  employed  by  a 
single  employer. 

(c)  Leased  employees  (as  defined  in 
section  414(n)(2)  of  the  IRC  (26  U.S.C. 
414(n)(2))  are  treated  as  employees  of 


the  person  for  whom  they  perform 
services  to  the  same  extent  as  they  are 
treated  under  section  414(n)  of  the  IRC. 

(d)  In  applying  the  IRC  provisions 
identified  in  this  section,  HCFA  reUes 
upon  regulations  and  decisions  of  the 
Secretary  of  the  Treasiuy  respecting 
those  provisions. 

$  41 1 .1 06    Taking  into  account  entitlement 
to  Medicare. 

(a)  Examples  of  actions  that  constitute 
"taking  into  account".  Actions  by  GHPs 
or  LGHPs  that  constitute  taking  into 
accotwt  that  an  individual  is  entitled  to 
Medicare  on  the  basis  of  ESRD,  age,  or 
disabihty  (or  eligible  on  the  basis  of 
ESRD)  include,  but  are  not  limited  to, 
the  following: 

(1)  Failure  to  pay  primary  benefits  as 
required  by  subparts  F,  G,  and  H  of  this 
part  411. 

(2)  Offering  coverage  that  is  secondary 
to  Medicare  to  individuals  entitled  to 
Medicare. 

(3)  Terminating  coverage  because  the 
individual  has  become  entitled  to 
Medicare,  except  as  permitted  imder 
COBRA  continuation  coverage 
provisions  (26  U.S.C.  4980B(f)(2)(B)(iv); 
29  U.S.C.  1162.(2)(D);  and  42  U.S.C. 
300bb-2.(2)(D)). 

(4)  In  the  case  of  a  LGHP,  denying  or 
terminating  coverage  because  an 
individual  is  entitled  to  Medicare  on  the 
basis  of  disability  without  denying  or 
terminating  coverage  for  similarly 
situated  individuals  who  are  not 
entitled  to  Medicare  on  the  basis  of 
disabihty. 

(5)  Imposing  limitations  on  benefits 
for  a  Medicare  entitled  individual  that 
do  not  apply  to  others  enrolled  in  the 
plan,  such  as  providing  less 
comprehensive  health  care  coverage, 
excluding  benefits,  reducing  benefits, 
charging  higher  deductibles  or 
coinsiu-ance,  providing  for  lower  annual 
or  Ufetime  benefit  hmits,  or  more 
restrictive  pre-existing  illness 
Umitations. 

(6)  Charging  a  Medicare  entitled 
individual  higher  premiums. 

(7)  Requiring  a  Medicare  entitled 
individual  to  wait  longer  for  coverage  to 
begin.  . 

(8)  Paying  providers  and  suppUers  no 
more  than  the  Medicare  payment  rate 
for  services  furnished  to  a  Medicare 
beneficiary  but  making  payments  at  a 
higher  rate  for  the  same  services  to  an 
eiuoUee  who  is  not  entitled  to  Medicare. 

(9)  Providing  misleading  or 
incomplete  information  that  would  have 
the  effect  of  inducing  a  Medicare 
entitled  individual  to  reject  the 
employer  plan,  thereby  making 
Medicare  the  primary  payer.  An 
example  of  this  would  be  informing  the 
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beneficiary  of  the  right  to  accept  or 
reject  the  employer  plan  but  failing  to 
inform  the  individual  that,  if  he  or  she 
rejects  the  plan,  the  plan  vdll  not  be 
permitted  to  provide  or  pay  for 
secondary  benefits. 

(10)  Including  in  its  health  insurance 
cards,  claims  forms,  or  brochures 
distributed  to  beneficiaries,  providers, 
and  supphers,  instructions  to  bill 
Medicare  first  for  services  furnished  to 
Medicare  beneficiaries  without 
stipulating  that  such  action  may  be 
taken  only  when  Medicare  is  the 
primary  payer. 

(11)  Refusing  to  enroll  an  individual 
for  whom  Medicare  would  be  secondary 
payer,  when  enrollment  is  available  to 
similarly  situated  individuals  for  whom 
Medicare  would  not  be  secondary  payer. 

(b)  Permissible  actions— {1)  If  a  GHP 
or  LGHP  makes  benefit  distinctions 
among  various  categories  of  individuals 
(distinctions  unrelated  to  the  fact  that 
the  individual  is  disabled,  based,  for 
instance,  on  length  of  time  employed, 
occupation,  or  marital  status),  the  GHP 
or  LGHP  may  make  the  same 
distinctions  among  the  same  categories 
of  individuals  entitled  to  Medicare 
whose  plan  coverage  is  based  on  current 
employment  status.  For  example,  if  a 
GFff*  or  LGHP  does  not  offer  coverage  to 
employees  v«^o  have  worked  less  than 
one  year  and  who  are  not  entitled  to 
Medicare  on  the  basis  of  disabihty  or 
age,  the  GHP  or  LGHP  is  not  required  to 
offer  coverage  to  employees  who  have 
worked  less  than  one  year  and  who  are 
entitled  to  Medicare  on  the  basis  of 
disability  or  age. 

(2)  A  GHP  or  LGHP  may  pay  benefits 
secondary  to  Medicare  for  an  aged  or 
disabled  beneficiary  who  has  current 
employment  status  if  the  plan  coverage 
is  COBRA  continuation  coverage 
because  of  reduced  hoiu%  of  work. 
Medicare  is  primary  payer  for  this 
beneficiary  because,  although  he  or  she 
has  current  employment  status,  the  GHP 
coverage  is  by  virtue  of  the  COBRA  law 
rather  than  by  virtue  of  the  current 
employment  status. 

(3)  A  GHP  may  termmate  COBRA 
continuation  coverage  of  an  individual 
who  becomes  entitled  to  Medicare  on 
the  basis  of  ESRD,  when  permitted 
under  the  COBRA  provisions. 

§411.110    Basis  for  detennlnatlon  of 
nonconformance. 

(a)  A  "determination  of 
nonconformance"  is  a  HCFA 
determination  that  a  GHP  or  LGHP  is  a 
nonconforming  plan  as  provided  in  this 
section. 

(b)  HCFA  makes  a  determination  of 
nonconformance  for  a  GHP  or  LGHP 
that,  at  any  time  during  a  calendar  year. 


fails  to  comply  with  any  of  the 
following  statutory  provisions: 

(1)  The  prohibition  against  taking  into 
account  that  a  beneficiary  who  is 
covered  or  seeks  to  be  covered  under  the 
plan  is  entitled  to  Medicare  on  the  basis 
of  ESRD,  age,  or  disabihty,  or  ehgible  on 
the  basis  of  ESRD. 

(2)  The  nondifferentiation  clause  for 
individuals  with  ESRD. 

(3)  The  equal  benefits  clause  for  the 
working  aged. 

(4)  The  obhgation  to  refund 
conditional  Medicare  primary 
payments. 

(c)  HCFA  may  make  a  determination 
of  nonconformance  for  a  GHP  or  LGHP 
that  fails  to  respond  to  a  request  for 
information,  or  to  provide  correct 
information,  either  volimtarily  or  in 
response  to  a  HCFA  request,  on  the 
plan's  primary  payment  obligation  with 
respect  to  a  given  beneficiary,  if  that 
failure  contributes  to  either  or  both  of 
the  following: 

(1)  Medicare  erroneously  making  a 
primary  payment. 

(2)  A  delay  or  foreclosure  of  HCFA's 
abihty  to  recover  an  erroneous  primary 
payment. 

§411.112    Documentation  of  confonnance. 

(a)  Acceptable  documentation.  HCFA 
may  require  a  GHP  or  LGHP  to 
demonstrate  that  it  has  complied  with 
the  Medicare  secondary  payer 
provisions  and  to  submit  supporting 
dociunentation  by  an  official  authorized 
to  act  on  behalf  of  the  entity,  under 
penalty  of  perjury.  The  following  are 
examples  of  documentation  that  may  be 
acceptable: 

(1)  A  copy  of  the  employer's  plan  or 
pohcy  that  specifies  the  services 
covered,  conditions  of  coverage,  benefit 
levels  and  limitations  with  respect  to 
persons  entitled  to  Medicare  on  the 
basis  of  ESRD,  age,  or  disabihty  as 
compared  to  the  provisions  applicable 
to  other  enrollees  and  potential 
enrollees. 

(2)  An  explanation  of  the  plan's 
allegation  that  it  does  not  owe  HCFA 
any  amount  HCFA  claims  the  plan  owes 
as  repayment  for  conditional  or 
mistaken  Medicare  primary  payments. 

(b)  Lack  of  acceptable  documentation. 
If  a  GHP  or  LGHP  fails  to  provide 
acceptable  evidence  or  docvunentation 
that  it  has  complied  with  the  MSP 
prohibitions  and  requirements  set  forth 
in  §  411.110,  HCFA  may  make  a 
determination  of  nonconformance  for 
both  the  year  in  which  the  services  were 
furnished  and  the  year  in  which  the 
request  for  information  was  made. 


§411.114    Determination  of 
nonconfomtsnce. 

(a)  Starting  dates  for  determination  of 
nonconformance.  HCFA's  authcuity  to 
determine  nonconformance  of  GHPs 
begins  on  the  following  dates: 

(1)  On  January  1 ,  1987  for  MSP 
provisions  that  affect  the  disabled. 

(2)  On  December  20, 1989  for  MSP 
provisions  that  affect  ESRD  beneficiaries 
and  the  working  aged. 

(3)  On  August  10, 1993  for  failure  to 
refund  mistaken  Medicare  primary 
payments. 

(b)  Special  rule  for  failure  to  repay.  A 
GHP  that  fails  to  comply  with  §  411.110 
(a)(1),  (a)(2),  or  (a)(3)  in  a  particular  year 
is  nonconforming  for  that  year.  If,  in  a 
subsequent  year,  that  plan  fails  to  repay 
the  resulting  mistaken  primary 
payments  (in  accordance  with 

§411. 110(a)(4)),  the  plan  is  also 
nonconforming  for  the  subsequent  year. 
For  example,  if  a  plan  paid  secondary 
for  the  working  aged  in  1991,  that  plan 
was  nonconforming  for  1991.  If  in  1994 
HCFA  identifies  mistaken  primary 
payments  attributable  to  the  1991 
violation,  and  the  plan  refuses  to  repay, 
it  is  also  nonconforming  for  1994. 

§411.115    Notice  of  detemilnatlon  of 
nonconforntance. 

(a)  Notice  to  the  GHP  or  LGHP—(1]  If 
HCFA  determines  that  a  GHP  or  an 
LGHP  is  nonconforming  with  respect  to 
a  particular  calendar  year,  HCFA  mails 
to  the  plan  written  notice  of  the 
following: 

(i)  The  determination. 

(ii)  The  basis  for  the  determination. 

(iii)  The  right  of  the  parties  to  request 
a  hearing. 

(iv)  An  explanation  of  the  procedure 
for  requesting  a  hearing. 

(v)  The  tax  that  may  be  assessed  by 
the  IRS  in  accordance  with  section  5000 
of  the  IRC. 

(vi)  The  fact  that  if  none  of  the  parties 
requests  a  hearing  within  65  days  from 
the  date  of  its  notice,  the  determination 
is  binding  on  all  parties  unless  it  is 
reopened  in  accordance  with  §  411.126. 

(2)  The  notice  also  states  that  the  plan 
must,  within  30  days  from  the  date  on 
its  notice,  submit  to  HCFA  the  names 
and  addresses  of  all  employers  and 
employee  organizations  that  contributed 
to  the  plan  during  the  calendar  year  for 
which  HCFA  has  determined 
nonconformance. 

(b)  Notice  to  contributing  employers 
and  employee  organizations.  HCFA 
mails  written  notice  of  the 
determination,  including  all  the 
information  specified  in  paragraph  (a)(1) 
of  this  section,  to  all  contributing 
employers  and  employee  organizations 
already  known  to  HCFA  or  identified  by 


45366      Federal  Register  /  Vol.  60,  No.  169  /  Thursday.  August  31.  1995  /Rules  and  Regulations 


the  plan  in  accordance  with  paragraph 
(a)(2)  of  this  section.  Employers  and 
employee  organizations  have  65  days 
from  the  date  of  their  notice  to  request 
a  hearing. 

f  411.120    Appeals. 

(a)  Parties  to  the  determination.  The 
parties  to  the  determination  are  HCFA, 
the  GHP  or  LGHP  for  which  HCFA 
determined  nonconformance,  and  any 
employers  or  employee  organizations 
that  contributed  to  the  plan  during  the 
calendar  year  for  which  HCFA 
determined  nonconformance. 

(b)  Request  for  hearing.^1)  A  party's 
request  for  hearing  must  be  in  writing 
(not  in  facsimile  or  other  electronic 
medium)  and  in  the  manner  stipulated 
in  the  notice  of  nonconformance:  it 
must  be  filed  wKhin  65  days  from  the 
date  on  the  notice. 

(2)  The  request  may  include  rationale 
showing  why  the  parties  beUeve  that 
HCFA's  determination  is  incorrect  and 
supporting  documentation. 

(3)  A  request  is  considered  filed  on 
the  date  it  is  received  by  the  appropriate 
office,  as  shown  by  the  receipt  date 
stamped  on  the  request. 

f  411.121    Heeling  procadurM. 

(a)  Nature  of  hearing. — (1)  If  any  of 
the  parties  requests  a  hearing  within  65 
days  &t)m  the  date  on  the  notice  of  the 
determination  of  nonconformance,  the 
HCFA  Administrator  appoints  a  hearing 
officer. 

(2)  If  no  party  files  a  request  within 
the  65-day  period,  the  initial 
determination  of  nonconformance  is 
binding  upon  all  parties  unless  it  is 
reopened  in  accordance  with  §  411.126. 

(3)  If  more  than  one  party  requests  a 
hearing  the  hearing  officer  conducts  a 
single  hearing  in  which  all  parties  may 
participate. 

(4)  On  the  record  review.  Ordinarily, 
the  hearing  officer  makes  a  decision 
based  upon  review  of  the  data  and 
documents  on  which  HCFA  based  its 
determination  of  nonconformance  and 
any  other  dociunentation  submi^tted  by 
any  of  the  parties  within  65  days  from 
the  date  on  the  notice. 

(5)  Oral  hearing.  The  hearing  officer 
may  provide  for  an  oral  hearing  either 
on  his  or  her  own  motion  or  in  response 
to  a  party's  request  if  the  party 
demonstrates  to  the  hearing  officer's 
satisfaction  that  an  oral  hearing  is 
necessary.  Within  30  days  of  receipt  of 
the  request,  the  hearing  officer  gives  all 
knoAvn  parties  written  notice  of  the 
request  and  whether  the  request  for  oral 
hearing  is  granted. 

(b)  Notice  of  time  and  place  of  oral 
hearing.  If  the  hearing  officer  provides 
an  oral  hearing,  he  or  she  gives  all 


known  parties  written  notice  of  the  time 
and  place  of  the  hearing  at  least  30  days 
before  the  scheduled  date. 

(c)  Prehearing  discovery. — (1)  The 
hearing  officer  may  permit  prehearing 
discovery  if  it  is  requested  by  a  party  at 
least  10  days  before  the  scheduled  date 
of  the  hearing. 

(2)  If  the  hearing  officer  approves  the 
request,  he  or  she — 

(i)  Provides  a  reasonable  time  for 
inspection  and  reproduction  of 
documents;  and 

(ii)  In  ruling  on  discovery  matters,  is 
guided  by  the  Federal  Rules  of  Qvil 
Procedure.  (28  U.S.C.A.  Rules  26-37) 

(3)  The  hearing  officer's  orders  on  all 
discovery  matters  are  final. 

(d)  Conduct  of  hearing.  The  hearing 
officer  determines  the  conduct  of  the 
hearing,  including  the  order  in  which 
the  evidence  and  the  allegations  are 
presented. 

(e)  Evidence  at  hearing. — (1)  The 
hearing  officer  inquires  into  the  matters 
at  issue  and  may  receive  bom  all  parties 
documentary  and  other  evidence  that  is. 
pertinent  and  material,  including  the 
testimony  of  witnesses,  and  evidence 
that  would  be  inadmissible  in  a  coiut  of 
law. 

(2)  Evidence  may  be  received  at  any 
time  before  the  conclusion  of  the 
hearing. 

(3)  "nie  hearing  officer  gives  the 
parties  opportunity  for  submission  and 
consideration  of  evidence  and 
argiunents  and,  in  ruling  on  the 
admissibility  of  evidence,  excludes 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence. 

(4)  The  hearing  officer's  ruling  on 
admissibihty  of  evidence  is  final  and 
not  subject  to  further  review. 

(f)  Subpoenas. — (1)  The  hearing 
officer  may,  either  on  his  or  her  own 
motion  or  upon  the  request  of  any  party, 
issue  subpoenas  for  either  or  both  of  the 
following  if  they  are  reasonably 
necessary  for  full  presentation  of  the 
case: 

(i)  The  attendance  and  testimony  of 
witnesses. 

(ii)  The  production  of  books,  records, 
correspondence,  papers,  or  other 
dociunents  that  are  relevant  and 
material  to  any  matter  at  issue. 

(2)  A  party  Uiat  wishes  the  issuance 
of  a  subpoena  must,  at  least  10  days 
before  the  date  fixed  for  the  hearing,  file 
with  the  hearing  officer  a  written 
request  that  identifies  the  witnesses  or 
docvunents  to  be  produced  and 
describes  the  address  or  location  in 
sufficient  detail  to  permit  the  witnesses 
or  docimients  to  be  found. 

(3)  The  request  for  a  subpoena  must 
state  the  pertinent  facts  that  the  party 
expects  to  estabUsh  by  the  witnesses  or 


doamients  and  whether  those  facts 
could  be  estabhshed  by  other  evidence 
without  the  use  of  a  subpoena. 

(4)  The  hearing  officer  issues  the 
subpoenas  at  his  or  her  discretion,  and 
HCFA  assumes  the  cost  of  the  issuance 
and  the  fees  and  mileage  of  any 
subpoenaed  witness,  in  accordance  with 
section  205(d)  of  the  Act  (42  U.S.C. 
405(d)). 

(g)  Witnesses.  Witnesses  at  the  hearing 
testify  under  oath  or  affirmation,  unless 
excused  by  the  hearing  officer  for  cause. 
The  hearing  officer  may  examine  the 
witnesses  and  shall  allow  the  parties  to 
examine  and  cross-examine  witnesses. 

(h)  Record  of  hearing.  A  complete 
record  of  the  proceedings  at  the  hearing 
is  made  and  transcribed  in  all  cases.  It 
is  made  available  to  the  parties  upon 
request.  The  record  is  not  closed  until 
a  decision  has  been  issued. 

(i)  Sources  of  hearing  officer's 
authority.  In  the  conduct  of  the  hearing, 
the  hearing  officer  comphes  with  all  the 
provisions  of  title  XVIII  of  the  Act  and 
implementing  regulations,  as  well  as 
with  HCFA  Rulings  issued  under 
§  401.108  of  this  chapter.  The  hearing 
officer  gives  great  weight  to  interpretive 
rules,  general  statements  of  poUcy,  and 
rules  of  agency  organization,  procedure, 
or  practice  estabhshed  by  HCFA. 

S411.122    Hearing  officer's  decision. 

(a)  Timing. — (1)  If  the  decision  is 
based  on  a  review  of  the  record,  the 
hearing  officer  mails  the  decision  to  all 
known  parties  within  120  days  fiY)m  the 
date  of  receipt  of  the  request  for  hearing. 

(2)  If  the  decision  is  based  on  an  oral 
hearing,  the  hearing  officer  mails  the 
decision  to  all  known  parties  within  120 
days  from  the  conclusion  of  the  hearing. 

(b)  Basis,  content,  and  distribution  of 
hearing  decision. — (1)  The  written 
decision  is  based  on  substantial 
evidence  and  contains  findings  of  fact, 
a  statement  of  reasons,  and  conclusions 
of  law. 

(2)  The  hearing  officer  mails  a  copy  of 
the  decision  to  each  of  the  parties,  by 
certified  mail,  retiun  receipt  requested, 
and  includes  a  notice  that  the 
administrator  may  review  the  hearing 
decision  at  the  request  of  a  party  or  on 
his  or  her  own  motion. 

(c)  Effect  of  hearing  decision.  The 
hearing  officer's  decision  is  the  final 
Departmental  decision  and  is  binding 
upon  all  parties  imless  the 
Administrator  chooses  to  review  that 
decision  in  accordance  with  §  411.124 
or  it  is  reopened  by  the  hearing  officer 
in  accordance  with  §411.126. 

§411.124    Administrator's  review  of 
hearing  decision. 

(a)  Request  for  review.  A  party's 
request  for  review  of  a  hearing  officer's 
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decision  must  be  in  writing  (not  in 
facsimile  or  other  electronic  medium) 
and  must  be  received  by  the 
Administrator  within  25  days  from  the 
date  on  the  decision. 

(b)  Office  of  the  Attorney  Advisor 
responsibility.  The  Office  of  the 
Attorney  Advisor  examines  the  hearing 
officer's  decision,  the  requests  made  by 
any  of  the  parties  or  HCFA,  and  any 
submission  made  in  accordance  with 
the  provisions  of  this  section  in  order  to 
assist  the  Administrator  in  deciding 
whether  to  review  the  decision. 

(c)  Administrator's  discretion.  The 
Administrator  may — 

(1)  Review  or  decline  to  review  the 
hearing  officer's  decision; 

(2)  Exercise  this  discretion  on  his  or 
her  own  motion  or  in  response  to  a 
request  from  any  of  the  parties;  and 

(3)  Delegate  review  responsibiUty  to 
the  Deputy  Administrator.  (As  used  in 
this  section,  the  term  "Administrator" 
includes  "Deputy  Administrator"  if 
review  responsibiUty  has  been 
delegated.) 

(d)  Basis  for  decision  to  review.  In 
deciding  whether  to  review  a  hearing 
officer's  decision,  the  Administrator 
considers — 

(1)  Whether  the  decision — 

(i)  Is  based  on  a  correct  interpretation 
of  law,  regulation,  or  HCFA  Ruling; 

(ii)  Is  supported  by  substantial 
evidence; 

(iii)  Presents  a  significant  policy  issue 
having  a  basis  in  law  and  regidations; 

(iv)  Requires  clarification, 
amplification,  or  an  alternative  legal 
basis  for  the  decision;  and 

(v)  Is  within  the  authority  provided  by 
statute,  regidation,  or  HCFA  Ruling;  and 

(2)  Whether  review  may  lead  to  the 
issuance  of  a  HCFA  Ruling  or  other 
directive  needed  to  clarify  a  statute  or 
regulation. 

(e)  Notice  of  decision  to  review  or  not 
to  review.  (1)  The  Administrator  gives 
all  parties  prompt  written  notice  of  his 
or  her  decision  to  review  or  not  to 
review. 

(2)  The  notice  of  a  decision  to  review 
identifies  the  specific  issues  the 
Administrator  will  consider. 

(f)  Response  to  notice  of  decision  to 
review.  (1)  Within  20  days  from  the  date 
on  a  notice  of  the  Administrator's 
decision  to  review  a  hearing  officer's 
decision,  any  of  the  parties  may  file 
with  the  Administrator  any  or  all  of  the 
following: 

(i)  Proposed  findings  and  conclusions. 

(ii)  Supporting  views  or  exceptions  to 
the  hearing  officer's  decision. 

(iii)  Supporting  reasons  for  the 
proposed  findings  and  exceptions. 

(iv)  A  rebuttal  to  another  party's 
request  for  review  or  to  other 


submissions  already  filed  with  the 
Administrator. 

(2)  The  submissions  must  be  limited 
to  the  issues  the  Administrator  has 
decided  to  review  and  confined  to  the 
record  established  by  the  hearing 
officer. 

(3)  All  conmnmications  from  the 
parties  concerning  a  hearing  officer's 
decision  being  reviewed  by  the 
Administrator  must  be  in  writing  (not  in 
facsimile  or  other  electronic  medium) 
and  must  include  a  certification  that 
copies  have  been  sent  to  all  other 
parties. 

(4)  The  Administrator  does  not 
consider  any  communication  that  does 
not  meet  the  requirements  of  this 
paragraph. 

(g)  Administrator's  review  decision. 
(1)  The  Administrator  bases  his  or  her 
decision  on  the  following: 

(i)  The  entire  record  developed  by  the 
hearing  officer. 

(ii)  ^y  materials  submitted  in 
connection  with  the  hearing  or  under 
parao^h  (f)  of  this  section. 

(iii)  Generally  known  facts  not  subject 
to  reasonable  dispute. 

(2)  The  Admimstrator  mails  copies  of 
the  review  decision  to  all  parties  within 
120  days  from  the  date  of  the  hearing 
officer's  decision. 
•    (3)  The  Administrator's  review 
decision  may  affirm,  reverse,  or  modify 
the  hearing  decision  or  may  remand  the 
case  to  the  hearing  officer. 

(h)  Basis  and  effect  of  remand — (1) 
Basis.  The  bases  for  remand  do  not 
include  the  following: 

(i)  Evidence  that  existed  at  the  time  of 
the  hearing  and  that  was  known  or 
could  reasonably  have  been  expected  to 
be  known. 

(ii)  A  court  case  that  was  either  not 
available  at  the  time  of  the  hearing  or 
was  decided  after  the  hearing. 

(iii)  Change  of  the  parties' 
representation. 

(iv)  An  alternative  legal  basis  for  an 
issue  in  dispute. 

(2)  Effect  of  remand,  (i)  The 
Administrator  may  instruct  the  hearing 
officer  to  take  further  action  with 
respect  to  the  development  of  additional 
facts  or  new  issues  or  to  consider  the 
applicability  of  laws  or  regulations  other 
than  those  considered  during  the 
hearing. 

(ii)  'The  hearing  officer  takes  the 
action  in  accordance  with  the 
Administrator's  instructions  in  the 
remand  notice  and  again  issues  a 
decision. 

(iii)  The  Administrator  may  review  or 
decline  to  review  the  hearing  officer's 
remand  decision  in  accordance  with  the 
procedures  set  forth  in  this  section. 

(i)  Finality  of  decision.  The 
Administrator's  review  decision,  or  the 


hearing  officer's  decision  following 
remand,  is  the  final  E)epartmental 
decision  and  is  binding  on  all  parties 
unless  the  Administrator  chooses  to 
review  the  decision  in  accordance  with 
this  section,  or  the  decision  is  reopened 
in  accordance  with  §  411.126. 

§411.126    Reopening  of  detarmlnaUons 
and  decisions. 

(a)  A  determination  that  a  GHP  or 
LGHP  is  a  nonconforming  GHP  or  the 
decision  or  revised  decision  of  a  hearing 
officer  or  of  the  HCFA  Administrator 
may  be  reopened  within  12  months 
from  the  date  on  the  notice  of 
determination  or  decision  or  revised 
decision,  for  any  reason  by  the  entity 
that  issued  the  determination  or 
decision. 

(b)  The  decision  to  reopen  or  not  to 
reopen  is  not  appealable. 

§  41 1 .1 30    Referral  to  Internal  Revenue 
Service  (IRS). 

(a)  HCFA  responsibility.  After  HCFA 
determines  that  a  plan  has  been  a 
nonconforming  GHP  in  a  particular 
year,  it  refers  its  determination  to  the 
IRS,  but  only  after  the  parties  have 
exhausted  all  HCFA  appeal  rights  with 
respect  to  the  determination. 

(b)  IRS  responsibility.  The  IRS 
administers  section  5000  of  the  IRC, 
which  imposes  a  tax  on  employers 
(other  than  governmental  entities)  and 
employee  organizations  that  contribute 
to  a  nonconforming  GHP.  The  tax  is 
equal  to  25  percent  of  the  employer's  or 
employee  organization's  expenses, 
incurred  during  the  calendar  year  in 
which  the  plan  is  a  nonconforming 
GHP,  for  each  GHP,  both  conforming 
and  nonconforming,  to  which  the 
employer  or  employee  organization 
contributes. 

D.  Newly  designated  subpart  F  is 
amended  as  set  forth  below. 

1.  The  heading,  and  §411.160  are 
revised  to  read  as  follows: 

Subpart  F— Special  Rules:  Individuals 
Eligible  or  Entitled  on  the  Basis  of 
ESRD,  Who  Are  Also  Covered  Under 
Group  Health  Plans 

§411.160    Scope. 

This  subpart  sets  forth  special  rules 
that  apply  to  individuals  who  are 
eligible  for,  or  entitled  to,  Medicare  on 
the  basis  of  ESRD.  (Section  406.13  of 
this  chapter  contains  the  rules  for 
eligibiUty  and  entitlement  based  on 
ESRD.) 

2.  A  new  §  411.161  is  added  to  read 
as  follows: 
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1411.161  Prohibition  against  iBidng  Into 
account  Madleaf  •llglbiiity  or  antitiamant 
or  (iffarantiatlng  tMnafits. 

(a)  Takmg  into  account — (1)  Basic 
rule.  A  GHP  may  not  take  into  account 
that  an  individual  is  eUgible  for  or 
entitled  to  Medicare  benefits  on  the 
basis  of  ESRD  during  the  coordination 
period  specified  in  §411.162  (b)  and  (c). 
Examples  of  actions  that  constitute 
taking  into  M:coimt  Medicare 
entitlement  are  listed  in  §  411.108(a). 

(2)  Applicability.  This  prohibition 
applies  for  ESRD-based  Medicare 
ehgibihty  to  the  same  extent  as  for 
ESRO-based  Medicare  entitlement.  An 
individual  who  has  ESRD  but  who  has 
not  filed  an  application  for  entitlement 
to  Medicare  on  that  basis  is  eligible  for 
Medicare  based  on  ESRD  for  purposes  of 
paragraphs  (b)(2]  and  (c)(2)  through 
(c)(4)  of  §411.162  if  the  individual 
meets  the  other  requirements  of  §  406.13 
of  this  chapter. 

(3)  Relation  to  COBRA  continuation 
coverage.  This  rule  does  not  prohibit  the 
termination  of  GHP  coverage  imder  title 
X  of  COBRA  when  termination  of  that 
coverage  is  expressly  permitted,  upon 
entitlement  to  Medicare,  under  26 
U.S.C.  4980B(f)(2)(B)(iv);  29  U.S.C 
1162.(2)(D);  or  42  U.S.C  300bb- 
2.(2)(D).2  (Situations  in  which  Medicare 
is  secondary  to  COBRA  continuation 
coverage  are  set  forth  in  §  411.162(a)(3).) 

(b)  Nondifferentiation.—{l)  A  GHP 
may  not  differentiate  in  the  benefits  it 
provides  between  individuals  who  have 
ESRD  and  others  enrolled  in  the  plan, 
on  the  basis  of  the  existence  of  ESRD. 
or  the  need  for  renal  dialysis,  or  in  any 
other  manner. 

(2)  GHP  actions  that  constitute 
differentiation  in  plan  benefits  (and  that 
may  also  constitute  "taking  into 
accoimt"  Medicare  ehgibiUty  or 
entitlement)  Include,  but  are  not  limited 
to  the  following: 

(1)  Terminating  coverage  of 
individuals  with  ESRD,  when  there  is 
no  basis  for  such  termination  imrelated 
to  ESRD  (such  as  failiue  to  pay  plan 
premiums)  that  would  resiilt  in 


>  COBRA  requiTM  that  certain  group  health  plans 
ofler  continuation  of  plan  coverage  for  18  to  38 
montlu  after  the  occurrence  of  certain  "qualifying 
events,"  Including  loss  of  employment  or  reduction 
of  emplo3rment  hours.  Those  are  events  that 
otherwise  would  result  in  loss  of  group  health  plan 
coverage  unless  the  individual  is  given  the 
opportunity  to  elect,  and  does  so  elect,  to  continue 
plan  coverage  at  his  or  her  own  expense.  Widi  one 
exception,  the  COBRA  amendroenu  expressly 
permit  termination  of  continuation  coverage  upon 
entitlement  to  Medicare.  The  exception  is  that  the 
plan  may  not  terminate  continuation  coverage  of  an 
individual  (and  his  or  her  qualified  dependents)  if 
the  individual  retires  on  or  before  the  date  the 
employer  substantially  eliminates  regular  plan 
coverage  by  filing  for  Chapter  1 1  banlcruptcy  (26 
U.S.C  4980B(g)(l)(D)  and  29  U.S.C  n67.(3KC)). 


termination  for  individuals  who  do  not 
have  ESRD. 

(11)  Imposing  on  persons  who  have 
ESRD,  but  not  on  others  eim}lled  in  the 
plan,  benefit  limitations  such  as  less 
comprehensive  health  plan  coverage, 
reductions  in  benefits,  exclusions  of 
benefits,  a  higher  deductible  or 
coinsurance,  a  longer  waiting  period,  a 
lower  annual  or  hfetlme  benefit  limit,  or 
more  restrictive  preexisting  Illness 
limitations. 

(ill)  Charging  Individuals  with  ESRD 
higher  premiiuns. 

(Iv)  Paying  providers  and  suppliers 
less  for  services  fiunished  to  individuals 
who  have  ESRD  than  for  the  same 
services  furnished  to  those  who  do  not 
have  ESRD,  such  as  paying  80  percent 
of  the  Medicare  rate  for  renal  dialysis  on 
behalf  of  a  plan  enrollee  who  has  ESRD 
and  the  usual,  reasonable  and 
customary  charge  for  renal  dialysis  on 
behalf  of  an  eiurollee  who  does  not  have 
ESRD. 

(v)  Failure  to  cover  routine 
maintenance  dialysis  or  kidney 
transplants,  when  a  plan  covers  other 
dialysis  services  or  other  organ 
transplants. 

[c)  uniform  Limitations  on  particular 
services  permissible.  A  plan  is  not 
prohibited  bom  limiting^covered 
utiUzation  of  a  particular  service  as  long 
as  the  limitation  applies  uniformly  to  all 
plan  enrollees.  For  Instance,  if  a  plan 
limits  its  coverage  of  renal  dialysis 
sessions  to  30  per  year  for  all  plan 
enrollees,  the  plan  would  not  be 
differentiating  in  the  benefits  it  provides 
between  plan  enrollees  who  have  ESRD 
and  those  who  do  not. 

(d)  Benefits  secondary  to  Medicare.  (1) 
The  prohibition  against  differentiation 
of  benefits  does  not  preclude  a  plan 
fit)m  paying  benefits  secondary  to 
Medicare  after  the  expiration  of  the 
coordination  period  described  in 
§411.162  (b)  and  (c),  but  a  plan  may  not 
otherwise  differentiate,  as  described  in 
paragraph  (b)  of  this  section,  in  the 
benefits  it  provides. 

(2)  Example- 
Mr.  Smith  works  for  employer  A,  and  he 
and  his  wife  are  covered  through  employer 
A's  GHP  (Plan  A).  Neither  is  eligible  for 
Medicare  nor  has  ESRD.  Mrs.  Smith  worics 
for  employer  B,  and  is  also  covered  by 
employer  B's  plan  (Plan  B).  Plan  A  is  more 
comprehensive  than  Plan  B  and  covers 
certain  items  and  services  which  Plan  B  does 
nr   -.over,  such  as  prescription  drugs.  If  Mrs. 
Sn  .  Ji  obtains  a  medical  service,  Plan  B  pays 
primary  and  Plan  A  pays  secondary.  That  is, 
Plan  A  covers  Plan  B  copayment  amoimts 
and  items  and  services  that  Plan  A  covers  but 
that  Plan  B  does  not. 

Mr.  Jones  also  works  for  employer  A,  and 
he  and  his  wife  are  covered  by  Plan  A.  Mrs. 
Jones  does  riot  have  other  GHP  coverage.  Mrs. 


Jones  develops  ESRD  and  becomes  entitled  to 
Medicare  on  that  basis.  Plan  A  pays  primary 
to  Medicare  during  the  first  18  months  of 
Medicare  entitlement  based  on  ESRD.  When 
Medicare  becomes  the  primary  payer,  the 
plan  converts  Mrs.  Jones'  coverage  to  a 
Medicare  supplement  policy.  That  policy 
pays  Medicare  deductible  and  coinsurance 
amounts  but  does  not  pay  for  items  and 
services  not  covered  by  Medicare,  which 
plan  A  would  have  covered.  That  conversion 
is  impermissible  because  the  plan  is 
providing  a  lower  level  of  coverage  for  Mrs. 
Jones,  Mfho  has  ESRD,  than  it  provides  for 
Mrs.  Smith,  who  does  not  In  other  words,  if 
Plan  A  pays  secondary  to  primary  payers 
other  than  Medicare,  it  must  provide  the 
same  level  of  secondary  benefits  when 
Medicare  is  primary  in  order  to  comply  with 
the  nondifferentiation  provision. 

f411.1«2    [Amandad] 

3.  In  newly  designated  §  411.162,  the 
following  changes  are  made: 

a.  The  section  heading  and  paragraph 
(a)  are  revised  to  read  as  set  forth  below. 

b.  In  the  following  paragraphs, 
"solely"  is  removed: 

Paragraphs  (b)(2)(l),  (b)(2)(U), 
(c)(2)(ili),  (c)(2)(iv),  (c)(3)(i),  (c)(3)(il). 
(c)(4)(i).  (c)(4)(u).  and  (f). 

c.  In  the  following  paragraphs, 
"employer  plan"  and  "employer  group 
health  plan"  are  revised  to  read  "group 
health  plan":  The  section  heading  and 
paragraphs  (a)(1),  (a)(2)(i)(A).  (a)(2)(i)(B). 
(a)(2)(i)(C),  (a)(2)(ll).  (d)(7).  (d)(8).  and 
(d)(9). 

d.  In  paragraphs  (c)(2)(iil)  and 
(c)(2)(iv),  "January  1995"  is  revised  to 
read  "September  1997". 

e.  In  paragraphs  (c)(3)(l)  and  (c)(3)(li), 
"July  1994"  is  revised  to  read  "April 
1997". 

f.  In  paragraph  (c)(4).  Introductory 
text,  "January  1, 1996"  is  revised  to  read 
"September  30, 1998". 

g.  In  paragraphs  (c)(4)(i)  and  (c)(4)(li), 
"August  1994  through  January  1, 1995" 
is  revised  to  read  "May  1997  through 
September  1997". 

h.  In  paragraph  (d)(9),  "January  i. 
1995"  is  revised  to  read  "December  1. 
1997";  "January  1. 1995  through  January 
1, 1996,  a  period  of  12  months  plus  1 
day."  is  revised  to  read  "December  1, 
1997  through  November  30, 1998,  a 
period  of  12  months.";  "January  2, 
1996"  is  revised  to  read  "December  1, 
1998"  and  "on  or  before  January  1, 
1996"  is  revised  to  read  "before  October 
1, 1998". 

i.  In  paragraph  (d)(10),  "September  1, 
1995"  is  revised  to  read  "August  1, 
1997";  "September  1, 1995  through 
August  31, 1996"  is  revised  to  read 
"August  1, 1997  through  September  30, 
1998";  "September  1,  1996"  is  revised 
to  read  October  1, 1998";  and  "12 
months"  is  revised  to  read  "14  months". 

j.  Paragraph  (e)  is  removed  and 
reserved. 
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1411.182    Madicarei>an«flt8aacondaryto 
group  health  plan  tMnafits. 

(a)  General  provisions — (1)  Basic  rule. 
Except  as  provided  in  §411.163  (with 
respect  to  certain  individuals  who  are 
also  entitled  on  the  basis  of  age  or 
disability).  Medicare  is  secondary  to  any 
GHP  (including  a  retirement  plan),  with 
respect  to  benefits  that  are  payable  to  an 
individual  who  is  entitled  to  Medicare 
on  the  basis  of  ESRD,  for  services 
furnished  diuing  any  coordination 
period  determined  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 
(No  Medicare  benefits  are  payable  on 
behalf  of  an  individual  who  is  eUglble 
but  not  yet  entitled.) 

(2)  Medicare  benefits  secondary 
without  regard  to  size  of  employer  and 
beneficiary's  employment  status.  The 
size  of  employer  and  employment  status 
requirements  of  the  MSP  provisions  for 
the  aged  and  disabled  do  not  apply  with 
respect  to  ESRD  beneficiaries. 

(3)  COBRA  continuation  coverage. 
Medicare  is  secondary  payer  for  benefits 
that  a  GHP— 

(I)  Is  required  to  keep  in  effect  under 
COBRA  continuation  requirements  (as 
explained  in  the  footnote  to 

§  411.161(a)(3)),  even  after  the 
individual  becomes  entitled  to 
Medicare;  or 

(II)  Voluntarily  keeps  in  effect  after 
the  individual  becomes  entitled  to 
Medicare  on  the  basis  of  ESRD,  even 
though  not  obUgated  to  do  so  under  the 
COBRA  provisions. 

(4)  Medicare  payments  during  the 
coordination  period.  During  the 
coordination  period,  HCFA  makes 
Medicare  payments  as  follows: 

(I)  Primary  payments  only  for 
Medicare  covered  services  that  are — 

(A)  Furnished  to  Medicare 
beneficiaries  who  have  declined  to 
enroll  in  the  GHP; 

(B)  Not  covered  under  the  plan;  ^ 

(C)  Covered  under  the  plan  but  not 
available  to  particular  enrollees  because 
they  have  exhausted  their  benefits;  or 

(D)  Furnished  to  individuals  whose 
COBRA  continuation  coverage  has  been 
terminated  because  of  the  individual's 
Medicare  entitlement. 

(II)  Secondary  payments,  within  the 
limits  specified  in  §§411.32  and  411.33, 
to  supplement  the  amoimt  paid  by  the 
GHP  if  that  plan  pays  only  a  portion  of 
the  charge  for  the  services. 
***** 

(e)  [Reserved] 

«        *        *        *        * 

4.  A  new  §  411.163  is  added,  to  read 
as  follows: 


f  411.183   Coordination  of  banants:  Dual 
antitiamant  situations. 

(a)  Basic  rule.  Coordination  of  benefits 
is  governed  by  this  section  if  an 
individual  is  eUglble  for  or  entitled  to 
Medicare  on  the  basis  of  ESRD  and  also 
entitled  on  the  basis  of  age  or  disabiUty. 

(b)  Specific  rules* — (1)  Coordination 
period  ended  before  August  1993.  If  the 
first  18  months  of  ESRD-based  eUgiblUty 
or  entitlement  ended  before  August 
1993,  Medicare  was  primary  payer  fiom 
the  first  month  of  dual  eUglblUty  or 
entitlement,  regardless  of  when  dual 
eligibiUty  or  entitlement  began. 

(2)  First  month  of  ESRD-based 
eligibility  or  entitlement  and  first  month 
of  dual  eligibility/entitlement  after 
February  1992  and  before  August  10, 
1993.  If  the  first  month  of  ESRD-based 
eligibiUty  or  entitlement  and  first  month 
of  dual  eUgibility /entitlement  were  after 
February  1992  and  before  August  10, 
1993,  Medicare— 

(i)  Is  primary  payer  from  the  first 
month  of  dual  eUgibihty/entitlement 
through  August  9,  1993; 

(11)  Is  secondary  payer  fitim  August 
10, 1993,  through  the  18th  month  of 
ESRD-based  eligibility  or  entitlement; 
and 

(ill)  Again  becomes  primary  payer 
after  the  18th  month  of  ESRD-based 
eUgiblUty  or  entitlement. 

[3]  First  month  of  ESRD-based     • 
eligibility  or  entitlement  after  February 
1992  and  first  month  of  dual  eligibility/ 
entitlement  after  August  9,  1993.  If  the 
first  month  of  ESRD-based  eUgibility  or 
entitlement  is  after  February  1992,  and 
the  first  month  of  dual  eUgiblUty/ 
entitlement  is  after  August  9, 1993,  the 
rules  of  §  411.162  (b)  and  (c)  apply;  that 
is.  Medicare — 

(I)  Is  secondary  payer  during  the  first 
18  months  of  ESRD-based  eUgibiUty  or 
entitlement;  and 

(II)  Becomes  primary  after  the  18th 
month  of  ESRD-based  eUgiblUty  or 
entitlement. 

(4)  Medicare  continues  to  be  primary 
after  an  aged  or  disabled  beneficiary 
becomes  eligible  on  the  basis  of  ESRD. — 
(1)  Applicability  of  the  rule.  Medicare 
remains  the  primary  payer  when  an 
individual  becomes  eUgible  for 


>  HCFA  does  not  pay  if  noncoverage  of  services 
constitutes  differentiation  as  prohibited  by 
5411.161(b). 


*  A  lawsuit  was  filed  In  United  States  District 
Court  for  the  District  of  Columbia  on  May  5,  1995 
[National  Medical  Care,  Inc.  v.  Shalala,  Civil 
Action  No.  95-0860],  challenging  the 
implementation  of  one  aspect  of  the  OBRA  '93 
provisions  with  respect  to  group  health  plan 
retirement  coverage.  The  court  issued  a  preliminary 
injuntnion  order  on  )ur.e  6, 1995.  which  enjoins  the 
Secretary  from  applying  the  rule  contained  in 
§411. 163(b)(4)  for  items  and  services  furnished 
between  August  10, 1993  and  April  24, 1995, 
pending  the  court's  decision  on  the  merits.  H(7A 
will  modify  the  rules,  if  required,  besed  on  the  final 
ruling  by  the  court. 


Medicare  based  on  ESRD  if  all  of  the 
following  conditions  are  met: 

(A)  The  individual  is  already  entitled 
on  the  basis  of  age  or  disabiUty  when  he 
or  she  becomes  eligible  on  the  basis  of 
ESRD. 

(B)  The  MSP  prohibition  against 
"taking  into  accoimt"  age-based  or 
disability-based  entitlement  does  not 
apply  bcM::ause  plan  coverage  was  not 
"by  virtue  of  current  employment 
status"  or  the  employer  had  fewer  than 
20  employees  (in  the  case  of  the  aged) 
or  fewer  than  100  employees  (in  the 
case  of  the  disabled). 

(C)  The  plan  is  paying  secondary  to 
Medicare  because  the  plan  had 
justifiably  taken  into  account  the  age- 
based  or  disability-based  entitlement. 

(11)  Effect  of  the  rule.  The  plan  may 
continue  to  pay  benefits  secondary  to 
Medicare  under  paragraph  (b)(4)(i)  of 
this  section.  However,  the  plan  may  not 
differentiate  in  the  services  covered  and 
the  payments  made  between  persons 
who  have  ESRD  and  those  who  do  not. 

(c)  Examples.  (1)  (Rule  (b)(1).)  Mr.  A. 
who  is  covered  by  a  GHP,  became 
entitled  to  Medicare  on  the  basis  of 
ESRD  in  January  1992.  On  December  20, 

1992,  Mr.  A  attained  age  65  and  became 
entitled  on  the  basis  of  age.  Since  prior 
law  was  stiU  in  effect  (OBRA  "93 
amendment  was  effective  in  August 
1993),  Medicare  became  primary  payer 
as  of  December  1992,  when  dual 
entitlement  began. 

(2)  (Rule  (b)(2).)  Miss  B,  who  has  GHP 
coverage,  became  entitled  to  Medicare 
on  the  basis  of  ESRD  in  July  1992,  and 
also  entitled  on  the  basis  of  disability  in 
June  1993.  Medicare  was  primary  payer 
from  June  1993  through  August  9, 1993, 
because  the  plan  permissibly  took  into 
accoimt  the  ESRD-based  entitlement 
(ESRD  was  not  the  "sole"  basis  of 
Medicare  entitlement);  secondary  payer 
from  August  10, 1993,  through 
December  1993.  the  18th  month  of 
ESRD-based  entitlement  (the  plan  is  no 
longer  permitted  to  take  into  account 
ESRD-based  entitlement  that  is  not  the 
"sole"  basis  of  Medicare  entitlement); 
and  again  became  primary  payer 
beginning  January  1994. 

(3)  (Rule  (b)(3).)  Mr.  C,  who  is  67 
years  old  and  entitled  to  Medicare  on 
the  basis  of  age,  has  GHP  coverage  by 
virtue  of  current  employment  status.  Mr. 
C  is  diagnosed  as  having  ESRD  and 
begins  a  course  of  maintenance  dialysis 
on  June  27, 1993.  Effective  September  1, 

1993,  Mr.  C.  is  eligible  for  Medicare  on 
the  basis  of  ESRD.  Medicare,  which  was 
secondary  because  Mr.  C's  GHP 
coverage  was  by  virtue  of  current 
employment,  continues  to  be  secondary 
payer  through  February  1995.  the  18th 
month  of  ESRD-based  eUgiblUty,  and 
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becomes  primary  payer  beginning 
March  1995. 

(4)  (Rule  (b)(3).)  Mr.  D  retired  at  age 
62  and  maintained  GHP  coverage  as  a 
retiree.  In  January  1994,  at  the  age  of  64, 
Mr.  D  became  entitled  to  Medicare 
based  on  ESRD.  Seven  months  into  the 
18-month  coordination  period  (July 
1994)  Mr.  D  turned  age  65.  The 
coordination  period  continues  without 
regard  to  age-based  entitlement,  with 
the  retirement  plan  continuing  to  pay 
primary  benefits  through  Jime  1995,  the 
18th  month  of  ESRD-based  entidement. 
Thereafter,  Medicare  becomes  the 
primary  payer. 

(5)  (Rule  (b)(3).)  Mrs.  E  retired  at  age 
62  and  maintained  GHP  coverage  as  a 
retiree.  In  July  1994,  she  simultaneously 
became  eligible  for  Medicare  based  on 
ESRD  (maintenance  dialysis  began  in 
April  1994)  and  entitled  based  on  age. 
The  retirement  plan  must  pay  benefits 
primary  to  Medicare  from  July  1994 
through  December  1995,  the  first  18 
months  of  ESRD-based  ehgibiUty. 
Thereafter,  Medicare  becomes  the 
primary  payer. 

(6)  (Rule  (b)(3).)  Mr.  F,  who  is  67 
years  of  age,  is  working  and  has  GHP 
coverage  because  of  his  employment 
statiis.  subsequently  develops  ESRD, 
and  begins  a  course  of  maintenance 
dialysis  in  October  1994.  He  becomes 
eligible  for  Medicare  based  on  ESRD 
effective  January  1, 1995.  Under  the 
working  aged  provision,  the  plan 
continues  to  pay  primary  to  Medicare 

^    through  December  1994.  On  January  1, 
1995,  the  working  aged  provision  ceases 
to  apply  and  the  ESRD  MSP  provision 
takes  effect.  In  September  1995,  Mr.  F 
retires.  The  GHP  must  ignore  Mr.  F's 
retirement  statiis  and  continue  to  pay 
primary  to  Medicare  through  June  1996, 
the  end  of  the  18-month  coordination 
period. 

(7)  (Rule  (b)(4).)  Mrs.  G,  who  is  67 
years  of  age,  is  retired.  She  has  GHP 
retirement  coverage  through  her  former 
employer.  Her  plan  permissibly  took 
into  account  her  age-based  Medicare 
entitlement  when  she  retired  and  is 
paying  benefits  secondary  to  Medicare. 
Mrs.  G  subsequently  develops  ESRD  and 
begins  a  course  of  maintenance  dialysis 
in  October  1995.  She  automatically 
becomes  eUgible  for  Medicare  based  on 
ESRD  effective  January  1, 1996.  The 
plan  continues  to  be  secondary  on  the 
basis  of  Mrs.  G's  age-based  entitlement 
as  long  as  the  plan  does  not  differentiate 
in  the  services  it  provides  to  Mrs.  G  and 
does  not  do  anything  else  that  would 
constitute  "taking  into  account"  her 
ESRD-based  ehgibiUty. 


§411.165    [Amended] 

5.  In  newly  designated  §  411.165,  the 
following  changes  are  made: 

(a)  In  paragraph  (a)  the  superscript  in 
the  heading  and  the  corresponding 
footnote  are  removed. 

(b)  hi  paragraphs  (a)(1),  (b)(l)(i). 
(b)(l)(ii)  and  (b)(2),  "employer  plan"  is 
revised  to  read  "group  health  plan". 

E.  Newly  designated  subpart  G  is 
amended  as  set  forth  below. 

1.  The  heading  is  revised  to  read  as 
follows: 

Subpart  Q— Special  Rules:  Aged 
Beneficiaries  and  Spouses  Who  Are 
Also  Covered  Under  Group  Health 
Rans 

2.  Nomenclature  changes. 

(a)  In  the  following  locations,  "an 
employer  plan"  and  "an  employer 
group  health  plan"  are  revised  to  read 
"a  group  health  plan": 

§411.172  section  heading  and 
paragraphs  (c). 

§  411.172(d)  introductory  text  and  (e). 

S  411.175(b)(1).  (c)(l)(i).  (c)(l)(iii)  and 
(c)(2). 

(b)  hi  §  411.172(d),  introductory  text, 
"by  reason  of  employment"  is  revised  to 
read  "by  virtue  of  current  employment". 

3.  Section  411.170  is  amended  to 
revise  paragraph  (a),  remove  and  reserve 
paragraph  (b),  and  remove  paragraphs 
(d)  through  (f)  to  read  as  follows: 

§411.170    Qeneral  provtokHia. 

(a)  Basis.  (1)  This  subpart  is  based  on 
certain  provisions  of  section  1862(b)  of 
the  Act,  which  impose  specific 
requirements  and  limitations  with 
respect  to— 

(i)  Individuals  who  are  entitled  to 
Medicare  on  the  basis  of  age;  and 

(ii)  GHPs  of  at  least  one  employer  of 
20  or  more  employees  that  cover  those 
individuals. 

(2)  Under  these  provisions,  the 
following  rules  apply: 

(i)  An  employer  is  considei^  to 
employ  20  or  more  employees  if  the 
employer  has  20  or  more  employees  for 
each  working  day  in  each  of  20  or  more 
calendar  wedcs  in  the  current  calendar 
year  or  the  preceding  calendar  year. 

(ii)  The  plan  may  not  take  into 
account  the  Medicare  entitlement  of — 

(A)  An  individual  age  65  or  older  who 
is  covered  or  seeks  to  be  covered  under 
the  plan  by  virtue  of  current 
employment  status;  or 

(B)  The  spouse,  including  divorced  or 
common-law  spouse  age  65  or  older  of 
an  individual  (of  any  age)  who  is 
covered  or  seeks  to  be  covered  by  virtue 
of  current  employment  status.  (Section 
411.108  gives  examples  of  actions  that 
constitute  "taking  into  account.") 


(ill)  Regardless  of  whether  entitled  to 
Medicare,  employees  and  spouses  age 
65  or  older,  including  divorced  or 
common-law  spouses  of  employees  of 
any  age,  are  entitled  to  the  same  plan 
benefits  imder  the  same  conditions  as 
employees  and  spouses  imder  age  65. 

(b)  (Reserved) 

*  •        *        •        • 

(d)  through  (e)  [Removed] 
4.  Newly  designated  411.172  is 
amended  to  revise  paragraphs  (a),  (b), 
and  (d)  and  add  a  new  paragraph  (g)  to 
read  as  follows: 

§411.172    Medicare  benefits  secondary  to 
group  heelth  plan  iMneflts. 

(a)  Conditions  that  the  individual 
must  meet.  Medicare  Part  A  and  Part  B 
benefits  are  secondary  to  benefits 
payable  by  a  GHP  for  services  furnished 
during  any  month  in  which  the 
individual — 

(1)  Is  aged; 

(2)  Is  entitled  to  Medicare  Part  A 
benefits  under  §  406.10  of  this  chapter; 
and 

(3)  Meets  one  of  the  following 
conditions: 

(i)  Is  covered  under  a  GHP  of  an 
employer  that  has  at  least  20  employees 
(including  a  midti-employer  plan  in 
which  at  least  one  of  the  participating 
employers  meets  that  condition),  and 
coverage  imder  the  plan  is  by  virtue  of 
the  individual's  current  employment 
status. 

(ii)  Is  the  aged  spouse  (including  a 
divorced  or  common-law  spouse)  of  an 
individual  (of  any  age)  who  is  covered 
under  a  GHP  described  in  paragraph 
(a)(3)(i)  of  this  section  by  virtue  of  the 
individual's  aurent  employment  status. 

(b)  Special  rule  for  multi-employer 
plans.  The  requirements  and  limitations 
of  paragraph  (a)  of  this  section  do  not 
apply  with  respect  to  individuals 
enrolled  in  a  multi-employer  plan  if— 

(1)  The  individuals  are  covered  by 
virtue  of  cmrent  employment  status 
with  an  employer  that  has  fewer  than  20 
employees;  and 

(2)  The  plan  requests  an  exception 
and  identifies  the  individuals  for  whom 
it  requests  the  exception  as  meeting  the 
conditions  specified  in  paragraph  (b)(1) 
of  this  section. 

•  •        *        «        • 

(d)  Reemployed  petiree  or  annuitant. 
A  reemployed  retiree  or  annuitant  who 
is  covered  by  a  GHP  and  who  performs 
sufficient  services  to  quahfy  for 
coverage  on  that  basis  (that  is,  other  - 
employees  in  the  same  category  are 
provided  health  benefits)  is  considered 
covered  "by  reason  of  ciurrent 
empl^rment  status"  even  if: 

(1)  "uie  employer  provides  the  same 
GHP  coverage  to  retirees;  or 
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(2)  The  premiiuns  for  the  plan  are 
paid  from  a  retirement  or  pension  fund. 

•  •       •        •       * 

(g)  Individuals  entitled  to  Medicare  on 
the  basis  of  age  who  are  also  eUgiblefor 
or  entitled  to  Medicare  on  the  basis  of 
ESRD.  If  an  aged  individual  is,  or  could 
upon  filing  an  appUcation  become. 
entiUed  to  Medicare  on  the  basis  of 
ESRD,  the  coordination  of  benefits  rules 
of  subpart  F  of  this  part  apply. 

5.  Newly  designated  §411.175  is 
amended  to  revise  paragraph  (a),  the 
headings  of  paragraphs  (b)  and  (c),  and 
paragraph  (c)(l)(iii)  to  read  as  follows: 

§411.175    Basis  for  Medicare  primary 
payments. 

(a)  General  rule.  HCFA  makes 
Medicare  primary  payments  for  covered 
services  that  are — 

(1)  Furnished  to  Medicare 
beneficiaries  who  have  declined  to 
enroll  in  the  GHP; 

(2)  Not  covered  by  the  plan  for  any 
individuals  or  spouses  who  are  enrolled 
by  virtue  of  the  individual's  current 
employment  status; 

(3)  Covered  under  the  plan  but  not 
available  to  particular  individuals  or 
spouses  enrolled  by  virtue  of  current 
employment  stattis  because  they  have 
exhausted  their  benefits  under  the  plan; 

(4)  Furnished  to  individuals  whose 
COBRA  continuation  coverage  has  been 
terminated  because  of  the  individual's 
Medicare  entiUement;  or 

(5)  Covered  under  COBRA 
continuation  coverage  notwithstanding 
the  individual's  Medicare  entitlement. 

•  •        •        •        • 

(b)  Conditional  Medicare  payments: 
Basic  rule.  *  *  * 

(c)  Conditional  primary  payments: 
Exception.  *  *  * 

|tl)*  '  • 

(iii)  The  plan  covers  the  services  for 
individuals  or  spouses  who  are  enrolled 
in  the  plan  by  virtue  of  aurent 
employment  status  and  are  imder  age  65 
but  not  for  individuals  and  spouses  who 
are  enrolled  on  the  same  basis  but  are 
age  65  or  older. 

•  •       •        *        • 

F.  A  new  subpart  H  is  added,  to  read 
as  set  forth  below. 

Sulipsrt  H— Special  Rules:  Disabled 
Beneficiaries  Who  Are  Also  Covered  Under 
Large  Group  Heelth  Plena 

Sm. 

411.200  Basis. 

411.201  Definitions. 

411. 204    Medicare  benefits  secondary  to 

LGHP  benefits. 
411.206    Basis  for  Medicare  primary 

payments  and  limits  on  secondary 

payments. 


Subpart  H— Special  Rules:  Disabled 
Beneficiaries  Who  Are  Also  Covered 
Under  Large  Group  Health  Plans 

§411.200    Beels. 

(a)  This  subpart  is  based  on  certain 
provisions  of  section  1862(b)  of  the  Act, 
which  impose  specific  requirements  and 
limitations  with  respect  to — 

(1)  Individuals  who  are  entiUed  to 
Medicare  on  the  basis  of  disabiUty;  and 

(2)  Large  group  health  plans  (LGHPs) 
that  cover  those  individuals. 

(b)  Under  these  provisicms,  the  LXiHP 
may  not  take  into  account  the  Medicare 
entiUement  of  a  disabled  individual 
who  is  covered  (or  seeks  to  be  covered) 
under  the  plan  by  virtue  of  his  or  her 
ovm  current  employment  status  or  that 
of  a  member  of  his  or  her  family. 

(§  411.108  gives  examples  of  actions  that 
constitute  taking  into  account.) 

§411.201    Definitions. 

As  used  in  this  subpart — 

Entitled  to  Medicare  on  the  basis  of 
disability  means  entiUed  or  deemed 
entiUed  on  the  basis  of  entiUement  to 
social  security  disability  benefits  or 
railroad  retirement  disability  benefits. 
(Section  406.12  of  this  chapter  explains 
the  requirements  an  individual  must 
meet  in  order  to  be  entiUed  or  deemed 
to  be  entitled  to  Medicare  on  the  basis 
of  disabiUty.) 

Family  member  means  a  person  who 
is  enrolled  in  an  LGHP  based  on  another 
person's  enrollment;  for  example,  the 
enrollment  of  the  named  insured 
individual.  Family  members  may 
include  a  spouse  (including  a  divorced 
or  common-law  spouse),  a  natural, 
adopted,  foster,  or  stepchild,  a  parent,  or 
a  sibling. 

§  41 1 .204    Medicare  benefits  secondary  to 
LGHP  benefits. 

(a)  Medicare  benefits  are  secondary  to 
benefits  payable  by  an  LGHP  for 
services  furnished  during  any  month  in 
whidh  the  individual — 

(1)  Is  enUUed  to  Medicare  Part  A 
benefits  under  §  406.12  of  this  chapter; 

(2)  Is  covered  under  an  LGHP;  and 

(3)  Has  LGHP  coverage  by  virtue  of 
his  or  her  own  or  a  family  member's 
current  employment  status. 

(b)  Individuals  entitled  to  Medicare  on 
the  basis  of  disability  who  are  also 
eligible  for,  or  entitled  to.  Medicare  on 
the  basis  of  ESRD.  U  a  disabled 
individual  is,  or  could  upon  filing  an 
application  become,  entiUed  to 
Medicare  on  the  basis  of  ESRD,  the 
coordination  of  benefits  rules  of  subpart ' 
F  of  this  part  apply. 


§411.206    Basis  for  MwJicsre  primary 
payments  end  limits  on  secondary 
payments. 

(a)  General  rule.  HCFA  makes 
Medicare  primary  payments  for  services 
furnished  to  disabled  beneficiaries 
covered  under  the  LGHP  by  virtue  of 
their  own  or  a  family  member's  current 
employmMit  status  if  the  services  are — 

(1)  Furnished  to  Medicare 
beneficiaries  who  have  declined  to 
enroll  in  the  GHP; 

(2)  Not  covered  under  the  plan  for  the 
disabled  individual  or  similarly  situated 
individuals; 

(3)  Covered  under  the  plan  but  not 
available  to  particular  disabled 
individuals  because  they  have 
exhausted  their  benefits  under  the  plan; 

(4)  Furnished  to  individuals  whose 
COBRA  continuation  coverage  has  been 
tenninated  because  of  the  individual's 
Medicare  entitlement;  or 

(5)  Covered  under  COBRA 
continuation  coverage  notwithstanding 
the  individual's  Medicare  entiUement. 

(b)  Conditional  primary  payments: 
Basic  rule.  Except  as  provided  in 
paragraph  (c)  of  this  section,  HCFA  may 
make  a  conditional  Medicare  primary 
payment  for  any  of  the  foUovnng 
reasons: 

(1)  The  beneficiary,  the  provider,  or 
the  supplier  that  has  accepted 
assignment  has  filed  a  proper  claim 
wiUi  the  LGHP  and  Uie  LGHP  has 
denied  the  claim  in  whole  or  in  part. 

(2)  The  beneficiary,  because  of 
physical  or  mental  incapacity,  failed  to 
file  a  proper  claim. 

(c)  Conditional  primary  payments: 
Exceptions.  HCFA  does  not  make 
conditional  Medicare  primary  payments 
if— 

(1 )  The  LGHP  denies  the  claim  in 
whole  or  in  part  for  one  of  the  following 
reasons: 

(i)  It  is  alleged  Uiat  the  LGHP  is 
secondary  to  Medicare.  , 

(ii)  The  LGHP  limits  its  payments 
when  the  individual  is  entiUed  to 
Medicare. 

(iii)  The  LGHP  does  not  provide  the 
benefits  to  individuals  who  are  entiUed 
to  Medicare  on  the  basis  of  disabiUty 
and  covered  under  the  plan  by  virtue  of 
current  employment  status  but  does 
provide  the  benefits  to  other  similarly 
situated  individuals  enrolled  in  the 
plan. 

(iv)  The  LGHP  takes  into  account 
entitlement  to  Medicare  in  any  other 
way. 

(v)  There  was  feilure  to  file  a  proper 
claim  for  any  reason  other  than  physical 
or  mental  incapacity  of  the  beneficiary. 

(2)  The  LGHP,  an  employer  or 
employee  organization,  or  the 
beneficiary  fails  to  fiimish  information 
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that  is  requested  by  HCFA  and  that  is 
necessary  to  determine  whether  the 
LGHP  is  primary  to  Medicare. 

(d)  Limit  on  secondary  payments.  The 
provisions  of  §  411.172(e)  also  apply  to 
services  furnished  to  the  disabled  under 
this  subpart. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insiffance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  )uly  12, 1995. 
Bruce  C  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 
|FR  Doc  95-21265  Filed  8-30-95;  8:45  am] 

■LLMQ  COOe  41»-01-P 


42  CFR  Part  417 

[OMC-022-f] 

Full  Raporting  by  Health  Maintenance 
Organlzatione  (HMOe)  and  Competitive 
Medical  Plans  (CMPs)  Paid  on  a  Cost 
Basis 

AGENCY  :  Health  Care  Financing 
Administration  (HCfA),  HHS. 
ACTION :  Correction  notice. 

SUKMARY:  Federal  Register  document 
No.  95-16411,  beginiung  on  page  34885 
of  the  issue  of  July  5, 1995  amended 
part  417  of  the  HCFA  regulations  to 
require  full  reporting  by  HMOs  and 
CMPs  of  the  costs  of  all  services 
furnished  to  their  Medicare  enrollees.  In 
that  final  rule  we  amended  §  417.546  to 
remove  paragraph  (b).  However,  we 
failed  to  remove,  from  the  introductory 
text  of  the  section,  a  reference  to  the 
paragraph  (b)  that  we  removed.  This 
notice  corrects  our  oversight. 
EFFECTIVE  date:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luisa  V.  Iglesias,  (202)  690-6383 

Correction 

On  page  34887,  coliunn  3,  the 
amendment  to  §  417.546  is  corrected  to 
read  as  follows: 

3.  In  §  417.546,  the  following  changes 
are  made: 

a.  Paragraph  (b)  and  the  Editorial  note 
are  removed. 

b.  In  paragraph  (a).  "Except  as 
specified  in  paragraph  (b)  of  this 
section,"  is  removed;  "the"  preceding 
"amoimt  paid"  is  revised  to  read  "The"; 
the  "(a)"  designation  is  removed;  and 
the  "(1)"  and  "(2)"  designations  are 
revised  to  read  "(a)"  and  "(b)", 
respectively. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13773,  Medicare — Hospital 
Insurance;  Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance)       . 


Dated:  August  22, 1995. 

NeU  J.  Stillmaii. 

Deputy  Assistant  Secretary  for  Infimnation 
Resources  Managemen  t. 

(PR  Doc  95-21542  Filed  8-30-95;  8:45  am] 

BIUMQ  OOOE  4iai>-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  PubUc  Land  Order  7157 

P0-043-143(M)1;  101-06955-01, 101-06932- 
02. 104-14647-02] 

Partial  Revocation  of  Public  Land 
Order  Nos.  1992  and  2588,  and  Bureau 
of  Land  Management  Order  Dated 
January  28, 1952;  Idaho 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  two  public 
land  orders  and  one  Bureau  of  Land 
Management  order  insofar  as  they  affect 
4,522.17  acres  of  public  lands 
withdrawn  for  the  Bureau  of 
Reclamation's  Snake  River  and 
Mountain  Home  Reclamation  Projects. 
.The  lands  are  no  longer  deeded  for  this 
purpose,  and  the  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
sale  and  exchange.  This  action  wiU 
open  the  lands  to  surface  entry  and 
mining.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3360  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1992,  which 
withdrew  public  lands  for  the  Bureau  of 
Reclamation's  Snake  River  project,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands:      s 

Boise  Meridian 

T  5  S..  R  3  E.. 
Sec.  4,  lot  5; 
Sec.  9,  lote  4, 9,  and  10.  and  NEV4SEV4. 

The  area  described  contains  165.32  acres  in 
Elmore  Coimty. 

2.  Public  Land  Order  No.  2588.  which 
withdrew  public  lands  for  the  Biueau  of 
Reclamation's  Snake  River  Project,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Boise  Meridian 

T.  2S.,R.4E., 


Sec.  3,  lote  2  to  4.  inclusive,  SWV4NEV4, 
SMtNWV4  and  EViSEV4. 

The  area  described  contains  262.10  acres  in 
Elmore  Coimty. 

3.  The  Bureau  of  Land  Management 
Order  dated  January  28, 1952,  which 
withdrew  public  lands  for  the  Bureau  of 
Reclamation's  Mountain  Home  Project, 
is  hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Boiae  Moridian 

T.  1  N..  R.  1  W., 

Sec.  1,  SWVi; 

Sec  2,  lot  1; 

Sec.  3,  lote  2  to  4,  inclusive; 

Sec.  4.  lots  1  to  6,  inclusive.  SWV4NBV4 
and  SEV4NWV«. 
T.  1  N.,  R.  1  E.. 

Sec.  6,  lote  6  and  7,  WViE'/iVVMiSEVi  and 
WMiWViSB'A; 

Sec.  27,  WVi; 

Sec.  35,  SVt. 
T.  2  S.,  R.  4  E., 

Sec.  11,  SEV«; 

Sec.  12,  SEV4; 

Sec.  13,  N>/i; 

Sec.  14,  NWV4; 

Sec.  15,  N>/t  and  SBVt. 
T.  3  S.,  R.  4  E., 

Sec.  1,  lote  6  and  7,  SWV4NEV4  and 
W'/iSEV4; 

Sec.  12,  lote  1  to  4,  inclusive,  WV^EVb  and 
NWV4; 

Sec.  13,  NWV4NEV4. 
T.  1  S.,  R.  5  E., 

Sec  29,  WViSWVi; 

Sec  30,  S'/iSEVi; 

Sec  31.  NViSEV4; 

Sec.  32,  SWV4. 
T.  3  S.,  R.  5  E.. 

Sec.  7,  lote  3  and  4. 

The  area  described  contains  4,094.75  acres 
in  Ada  and  Elmore  Counties. 

The  total  areas  described  aggregate 
4,522.17  acres  in  Ada  and  Elmore  Counties. 

4.  At  9  a.m.  on  October  2, 1995,  the 
lands  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  vahd  apphcatlons 
received  at  or  prior  to  9  a.m.  on  October 
2. 1995,  shall  be  considered  as 
simultaneously  filed  at  that  time. 

5.  At  9  a.m.  on  October  2, 1995,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
are  governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
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Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  17, 1995. 
Bob  Aimatrong, 

Assistant  Secretary  of  the  Interior 
(PR  Doc.  95-21580  Filed  8-30-95;  8:45  am] 
eaiMQ  COOE  431 0-OO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docltet  No.  »4-62;  RM-8444;  RM-8512] 

Radio  Broadcasting  Services;  Kasiiof 
and  Anchorage,  AK 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  allots  Channel 
295A  to  Kasiiof,  Alaska,  as  that 
community's  first  local  aiiral 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  William  Glynn  (RM-8444).  See  59  FR 
34404,  July  5, 1994.  Additionally, 
Channel  229C2  is  allotted  to  Anchorage, 
Alaska,  to  provide  an  additional  FM 
service  to  that  community,  in  response 
to  a  counterproposal  filed  on  behalf  of 
Christian  Broadcasting,  Inc.  (RM-8512). 
Coordinates  used  for  Channel  295A  at 
Kasiiof  are  60-20-15  and  151-16-20. 
Coordinates  used  for  Channel  229C2  at 
Anchorage  are  61-04-02  and  149-44- 
36.  Additionally,  applications  for 
Chaimel  229C2  at  Anchorage  must 
conform  with  the  technical 
requirements  of  Section  73.1030(c)(1)- 
(5)  of  the  Rules  regarding  protection  to 
the  Commission's  monitoring  station  at 
that  community.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  October  10, 1995.  The 
window  period  for  filing  applications 
will  open  on  October  10, 1995,  and 
close  on  November  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Chaimel  295A  at  Kasiiof,  v^aska,  and  for 
Channel  229C2  at  Anchorage,  Alaska, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  (202) 
418-2700. 

SUPP(.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-62, 
adopted  August  18, 1995,  and  released 
August  25, 1995.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hovirs  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  ilie  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Conunission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street.  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 


follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amendwl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Kasiiof.  Channel  295A;  and 
by  adding  Channel  229C2  at  Anchorage. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-21584  Filed  8-30-95;  8:45  am] 

BILLING  COOE  67t2-01-F 


47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  Permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  August  31, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  414-2180. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  August  16, 1995, 
and  released  August  25, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
-  Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S  73.202    [AmendMi] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Chaimel  264C2  and  adding 
Channel  264A  at  Jimeau. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arkansas,  is  amended 
by  removing  Channel  237A  and  adding 
Channel  237C2  at  Paris. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Califomia,  is 
amended  by  removing  Channel  262C3 
and  adding  Channel  262C1  at  Fortima 
and  by  removing  Channel  286B1  and 
adding  Channel  286A  at  Pacific  Grove. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  258C1  and  adding 
Channel  258C. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  265A  and  adding 
Channel  263C3  at  Apalachicola,  by 
removing  Channel  288A  and  adding 
Channel  288C3  at  Jupiter  and  by 
removing  Channel  288A  and  adding 
Channel  288C3  at  St.  Augustine  Beach. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  295A  and  adding 
Channel  293A  at  Smithville. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  266B  and  adding 
Channel  266C2  at  East  St.  Louis  and  by 
removing  Channel  299A  and  adding 
Channel  299B1  at  Fairbury. 
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9.  Sectitm  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  232A  and  adding 
Qiannel  232C2  at  Kingman. 

10.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
removing  Channel  275A  and  adding 
Channel  275C1  at  Dennysville. 

11.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  232A  and  adding 
diannel  233C3  at  Mackinaw  Qty. 

12.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Chaimel  278A 
and  adding  Channel  278C3  at  Brainerd, 
by  removing  Channel  269A  and  adding 
Channel  269C3  at  Diiluth  and  by 
removing  Channel  299A  and  adding 
Channel  299C2  at  Proctor. 

13.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Chaimel  281A  and  adding 
Channel  281 C3  at  Ash  Grove. 

14.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  N^raska,  is  amended 
by  removing  Channel  247C2  and  adding 
Qiannel  247C1  at  Aurora  and  by 
removing  Channel  280C  and  adding 
Channel  280C1  at  Gering. 

15.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  296A  and  adding 
Channel  295C3  at  Bishop. 

16.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  241C  and  adding 
Channel  242C  at  Provo. 

Federal  Communications  Commission. 
John  A.  KutniMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-21582  Filed  8-30-95;  8:45  am] 
BtUMG  COOe  tTIS-OI-f 


47CFRF»art73 

[MM  Docket  No.  9&-67;  RM-8624] 

Radio  Broadcasting  Services; 
Qreenfieid  and  StoclOon,  MO 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
299A  to  Stockton.  Missouri,  as  that 
conununity's  first  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
KYOO  Communications.  See  60  FR 
27471,  May  24, 1995.  The  coordinates 
for  Channel  299A  at  Stockton  are  37- 
42-22  and  93-53-21.  There  is  a  site 
restriction  8.5  kilometers  (5.3  miles) 
west  of  the  community.  To 
accommodate  the  allotment  at  Stockton, 
we  shall  delete  vacant  Channel  299A  at 


Greenfield,  Missouri.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  October  10, 1995.  The 
window  period  for  filing  apphcations 
will  open  on  October  10, 1995,  and 
close  on  November  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summfiry  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-67, 
adopted  August  16, 1995,  and  released 
August  25, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW..  Suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

%  Authority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

$73,202    [Antandod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  removing  Greenfield,  Channel  299A 
and  adding  Stockton,  Channel  299A. 

Federal  Communications  Commission. 
John  A.  Karoosos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-21586  Filed  8-30-95;  8:45  am] 
BiLUNG  cooe  cns-oi-F 


47  CFR  Part  73 

PMM  Docket  No.  95-66;  RM-8595] 

Radio  Broadcasting  Services;  Biilngs, 
MT 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
242C1  to  Billings,  Montana,  in  response 
to  a  petition  filed  by  Conway 
Broadcasting.  See  60  FR  26402,  May  17, 
1995.  Channel  242C1  can  be  allotted  to 
Billings  without  a  site  restriction  at 


coordinates  45-46-58  and  10»-3D-13. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  10, 1995.  The 
window  period  for  filing  appUcations 
wiU  open  on  October  10, 1995,  and 
close  on  November  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-65, 
adopted  August  16, 1995,  and  released 
August  25, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW. ,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Sobfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Channel  242C1  at  Billings. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-21585  Filed  8-30-95;  8:45  am] 

BtUMQ  COOE  •nZ-OI-f 


47  CFR  Part  73 

[MM  Docket  No.  94-63;  RM-8450,  RM-852e] 

Radio  Broadcasting  Services;  Rocky 
Mount,  Bassett  and  Stanieytown,  VA 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WNLB  Radio,  hic.  (RM-8526), 
substitutes  Channel  260C3  for  Channel 
260A  at  Rocky  Mount,  Virginia,  and 
reallots  Channel  260C3  from  Rocky 
Mount  to  Stanleytown,  Virginia,  and 
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modifies  Station  WZBB(FM)'s  Ucense  to 
specify  Stanleytown  as  its  community  of 
license.  Channel  260C3  can  be  allotted 
to  Stanleytown  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.8  kilometers  (18.0 
miles)  northwest.  The  coordinates  for 
Channel  260C3  at  Stanleytown  are  36- 
48-47  and  80-04-41.  The  proposal  filed 
by  WNLB  Radio,  hic.  (RM-8450),  see  59 
FR  34405,  July  5. 1994,  requesting  the 
substitution  of  Channel  260A  for 
Channel  260C3  at  Rocky  Mount,  the 
reallotment  of  Channel  260C3  to  Bassett, 
Virginia,  is  denied.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  October  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-63, 
adopted  August  18, 1995,  and  released 
August  25, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dining  normal 
business  hoiu«  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
■ 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Andiortty:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

f  73.202    [AmeiMtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Stanleytown,  Chaimel  260C3 
and  removing  Channel  260A  at  Rocky 
Mount. 

Federal  Commimications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-21583  Filed  8-30-95;  8:45  am) 
BILUNG  cooe  e712-01-F 


47  CFR  Part  76 

[MM  Docket  No.  93-304;  DA  95-1 85<g 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  its  rules  regarding  the 
listing  of  major  television  markets  to 
change  the  designation  of  the  Los 
Angeles-San  Bemardino-Corona- 
Fontana-Riverside,  California  television 
market  to  include  the  community  of 
Anaheim,  California.  This  action  is 
taken  at  the  request  of  Golden  Orange 
Broadcasting  Company,  licensee  of 
television  station  KDC5c-TV,  channel 
56,  Anaheim,  CaUfomia. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Johnson,  Cable  Services 
Bureau,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-304, 
adopted  May  16, 1995  and  released 
August  28, 1995.  The  complete  text  of 
this  docmnent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 1919  M  Street, 
NW..  Washington,  DC  20554. 

Synopsis  of  the  Report  and  Order 

a.  Before  the  Commission  is  the 
Notice  of  Proposed  Rule  Making  in  the 
captioned  proceeding,  58  FR  68844, 
December  29, 1993,  issued  in  response 
to  a  petition  filed  by  Golden  Orange 
Broadcasting  Co.,  licensee  of  television 
station  KDOC-TV,  channel  56, 
Anaheim,  CaUfomia  ("KDOC")  and  the 
comments  received  in  response  thereto. 
The  Notice  proposed  to  amend  §  76.51 
of  the  Commission's  rules,  to  change  the 
designation  of  the  Los  Angeles-San 
Bemardino-Corona-Fontana-Riverside, 
California  television  market  to  "Los 
Angeles- San  Bemardino-Corona- 
Fontana-Riverside- Anaheim, 
California."  Community  Cablevision 
Company,  d/b/a/  Dimension  Cable 
Services  ("Dimension  Cable"),  a  cable 
television  system  operator  providing 
service  to  Newport  Beach,  Irvine, 
Tustin,  and  Orange,  the  University  of 
California,  Irvine  and  the  Marine  Corps 
Air  Stations  in  Tustin  and  El  Toro  filed 
comments,  to  which  KDOC  filed  a  reply. 


Background 

2.  Section  76.51  of  the  Conunission's 
rules  eniunerates  the  top  100  television 
markets  and  the  designated 
communities  within  those  markets. 
Among  other  things,  this  market  Ust  is 
used  to  determine  the  scope  of 
territorial  exclusivity  rights  that 
television  broadcast  stations  may 
piirchase  and,  in  addition,  may  help 
define  the  scope  of  compulsory 
copyright  Ucense  UabiUty  for  cable 
operators  in  certain  circumstances. 
Certain  cable  television  syndicated 
exclusivity  and  network  nondupUcation 
rights  are  also  determined  by  the 
presence  of  broadcast  station 
commimities  of  license  on  this  Ust. 
Some  of  the  markets  consist  of  more 
than  one  named  community  (a 
"hyphenated  market").  Such 
"hyphenation"  of  a  market  is  based  on 
the  premise  that  stations  Ucensed  to  any 
of  the  named  communities  in  the 
hyphenated  market  do,  in  fact,  compete 
with  all  stations  licensed  to  such 
communities.  Market  hyphenation 
"helps  equaUze  competition"  where 
portions  of  the  market  are  located 
beyond  the  Grade  B  contours  of  some 
stations  in  the  area  yet  the  stations 
compete  for  economic  support. 

3.  Section  4  of  the  Cable  Television 
Consiuner  Protection  and  Competition 
Act  of  1992  ("Cable  Act"),  which 
amended  section  614  of  the 
Communications  Act  of  1934,  as 
amended  ("Act"),  requires  the 
Commission  to  make  revisions  needed 
to  update  the  list  of  top  100  telexision 
markets  and  their  designated 
commimities  in  §  76.51  of  the 
Commission's  rules. 

Notice  of  Proposed  Rule  Making 

4.  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  noted  that 
Anaheim  was  in  the  center  of  the  Los 
Angeles  market,  21  miles  from 
downtown  Los  Angeles  and  virtually 
encompassed  within  the  combined  35- 
mile  zones  of  San  Bernardino,  Corona 
and  Fontana  and  that  KDOC-TV's  Grade 
B  signal  contour  encompasses  all  of  the 
designated  communities  in  the  market. 
Its  Grade  B  signal  contour,  the  Notice 
indicated,  was  similar  in  location  and 
coverage  to  the  Grade  B  contours  of 
other  market-area  stations.  Further, 
KDOC-TV's  transmitter  is  located  at  the 
same  Sunset  Ridge  site  as  those  of 
television  stations  KSCI  and  KZKI 
which  are  Ucensed  to  San  Bernardino. 

Rule  Making  Comments 

5.  Petitioner  KDOC  filed  brief 
comments  in  support  of  the  requested 
change  in  the  rules  stating  that  "there  is 
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siifficdent  commonality  l)etween 
Anaheim  and  the  existing  communities 
in  the  television  market  to  merit  the 
inclusion  of  Anaheim  in  that  market" 
Dimension  Cable  in  its  comments 
incorporated  by  reference  comments  it 
had  filed  in  Docket  93-209,  a 
proceeding  involving  the  New  York 
television  market  in  which  parties  had 
been  invited  to  address  issues  relating  to 
market  hyphenation  in  large  and 
complex  markets  like  the  New  York  and 
Los  Angeles  markets.  In  those  comments 
Dimension  argued  that  television 
stations  in  large  markets  were 
constrained  Ld  seeking  to  exercise 
mandatory  cable  carriage  rights  by 
copyright  payment  obUgations  outside 
of  the  market  area  defined  by  §  76.51  of 
the  Commission's  rules.  It  then  argued: 

Had  CongTMs  intended  to  relieve  broadcast 
stations  of  potential  copyright  liability  in 
order  to  qualify  for  must  carry  status,  it  could 
have  required  wholesale  revisions  to  §  76.51 
of  the  Commission  rules  or  amended  section 
111  of  the  Copyright  Act.  Rather  than  doing 
so.  Congress  expressed  its  intent  not  to  work 
any  fundamental  changes  in  the  copyright 
law.  As  commenters  in  this  proceeding  have 
urged,  the  Commission  should  not  now  allow 
stations  to  obtain  must  carry  rights  (and  end- 
nm  the  statute)  through  market  redesignation 
•  *  *  (footnotes  omitted). 

Thus,  it  urged  the  Commission  not  to 
adopt  the  proposed  market 
redesignation. 

Discussion 

6.  A  "hyphenated  mariiLet"  has  been 
described  by  the  Commission  as  a 
television  market  that  contains  more 
than  one  major  population  center 
supporting  all  stations  in  the  market, 
with  competing  stations-Ucensed  to 
different  cities  within  the  market  area. 
In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  as  relevant  to  its  examination: 
(1)  The  distance  between  the  existing 
designated  communities  and  the 
community  proposed  to  be  added  to  the 
designation;  (2)  whether  cable  carriage, 
if  afforded  to  the  subject  station,  would 
extend  to  areas  beycmd  its  Grade  B 
signal  coverage  area  (a  concern  which 
has  reduced  relevance  under  the  must 
carry  rules  promulgated  as  a  result  of 
the  1992  Cable  Act);  (3)  the  presence  of 
a  clear  showing  of  a  particularized  need 
by  the  station  requesting  the  change  of 
market  designation;  and  (4)  an 
indication  of  benefit  to  the  pubUc  from 
the  proposed  change.  Each  of  these 
factors  helps  the  Commission  to 
evaluate  individual  market  conditions 
consistent  "with  the  underlying 
competitive  purpose  of  the  market 
h3rphenation  rule  to  delineate  areas 


where  stations  can  and  do,  both  actually 
and  logically,  compete." 

7.  Based  on  the  facts  set  forth  in  the 
Notice  of  Rulemaking,  which  have  not 
been  disputed  by  the  comments  herein, 
and  on  the  responsive  comments,  we 
beUeve  that  a  case  for  redesignation  of 
the  subject  market  has  been  set  forth  so 
that  this  proposal  should  be  adopted.  It 
appears  from  the  information  before  us 
that  television  stations  Ucensed  to  Los 
Angeles,  San  Bernardino,  Corona, 
Riverside  and  Anaheim  do  compete  in 
the  proposed  combined  market  area, 
and  that  sufficient  evidence  has  been 

E resented  to  demonstrate  commonaHty 
Btween  the  proposed  community  to  be 
added  to  the  market  designation  and  the 
market  as  a  whole.  Such  a 
rationalization  of  the  competitive 
situation  appears  to  be  the  public 
benefit  which  Congress  anticipated  by 
instructing  the  Commission,  in  section 
614(f)  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
to  make  necessary  revisions  to  update 
the  market  list.  This  action,  moreover,  is 
entirely  consistent  with  the  Report  and 
Order  in  Docket  93-207,  58  FR  67694, 
December  22, 1993,  which  added 
Riverside  as  a  designated  conmnmity  in 
the  market. 

8.  The  issue  raised  by  I^nension 
Cable  regarding  copyright  liabihty  has 
largely  been  resolved  with  the  passage 
of  the  Satellite  Home  Viewer  Act  of 
1994,  which  amended  section  111(f)  of 
title  17,  United  States  Code.  Under  this 
Act,  a  station  located  within  the  same 
ADI  as  a  cable  system  is  no  longer 
considered  a  "distant  signal"  on  that 
system  for  purposes  of  compulsory 
copyright  license  liabiUty  and, 
therefore,  is  not  subject  to  the  additional 
copyright  fees  attendant  to  "distant 
signal"  carriage  within  the  market. 
Thus,  the  issue  raised  by  Dimension  has 
now  been  directiy  addressed  by 
Congress  and  is  not  an  obstacle  to  the 
action  proposed  in  this  proceeding. 

9.  As  an  additional  matter,  since  no 
station  is  Ucensed  to  Fontana,  however, 
and  since  only  communities  with 
licensed  stations  have  "specified  zones" 
(§  76.5(e))  and  contribute  to  the  area  and 
coverage  of  a  hyphenated  market 

(§  76.5(f)),  reference  to  it  will  be 
eliminated  from  §  76.51. 

10.  Accordingly,  it  is  ordered,  that 
effective  October  2, 1995,  §  76.51  of  the 
Commission's  rules  is  amended  to 
include  Anaheim  and  delete  Fontana  as 
follows: 

Los  Angeles-San  Bemardino-Corona- 
Riverside- Anaheim,  California. 

11.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 


12.  This  action  is  taken  pursuant  to 
authority  delegated  by  §  0.321  of  the 
Commission's  rules.  47  CFR  0.321. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  Television. 

Part  76,  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76-CABLE  TEL£VISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

AutiuMitjr:  47  U.S.C  154.  303. 

2.  Section  76.51  is  amended  by 
revising  paragraph  (a)(28)  to  read  as 
follows: 

1 78^1    Maior  tetovislofl  marfcets. 

•  •        •        *        • 

(a)*  '  * 

(28)  Los  Angeles-San  Bemardino- 

Corona-Riverside-Anaheim,  CaUfomia. 

•  *        •        •        • 

Federal  Communications  Commission. 

WilUam  H.  Johmon, 

Deputy  Chief,  Cable  Services  Bureau. 

(FR  Doc.  95-21610  Filed  8-30-95;  8:45  am] 

BHJJNQ  COOE  (Tia-OI-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  228  and  252 
[DFARS  Case  95-0306] 

Defense  Federal  Acquisition 
Rsgulation  Supplsment;  Alternatives 
to  Miller  Act  Bonds 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  vrith  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Prociuement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  provide 
alternatives  to  Miller  Act  bond 
requirements  for  construction  contracts 
between  $25,000  and  $100,000. 
DATES:  Effective  Date:  August  31, 1995. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  below  on  or 
before  October  30, 1995,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Cotmdl,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D305 
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in  all  correspondence  related  to  this 

issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  DFARS  rule  provides 
ahemative  payment  protections  for 
construction  contracts  between  $25,000 
and  $100,000,  pending  implemention  of 
Section  4104(b)(2)  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
Pub.  L.  103-355  (FASA),  in  the  FAR 
Section  4104(b)(2)  of  FASA  requires 
FAR  revisions  to  provide  alternatives  to 
payment  bonds  as  payment  protections 
for  suppliers  of  labor  and  material  under 
construction  contracts  between  $25,000 
and  $100,000.  Federal  Acquisition 
Qrcular  90-29  (60  FR  34732,  July  3, 
1995)  revised  FAR  Part  13  to  exclude 
construction  contracts  and  subcontracts 
at  or  below  the  simplified  acquisition 
threshold  ($100,000)  from  Miller  Act 
bond  requirements,  in  accordance  with 
Section  4101(b)(1)  of  FASA. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601  et  seq.. 
because  the  rule  provides  alternatives  to 
payment  bonds  as  payment  protection 
for  construction  contracts  between 
$25,000  and  $100,000.  The  objective  of 
the  rule  is  to  make  it  easier  for  small 
businesses  to  provide  payment    . 
protections  under  construction 
contracts.  An  Initial  Regulatory 
Flexibihty  Analysis  (IRFA)  has  been 
prepared  and  may  be  obtained  bora  the 
adcfress  specified  herein.  A  copy  of  the 
IRFA  has  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Adnunistration.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
sub]}arts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  95- 
D305  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
appUes.  The  appUcable  OMB  Control 
Number  is  9000-0045. 

Dl  DeterminaticHi  of  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 


promulgate  this  rule  without  prior 
opportimity  for  pubUc  comment 
because  it  is  necessary  to  provide 
payment  protections  for  construction 
contracts  between  $25,000  and 
$100,000.  However,  comments  received 
in  response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  228  and 
252 

Government  procurement. 
Midiele  P.  Peterson, 
Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore,  48  CFR  Part  228  and  252 
are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  228  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  22&-BONDS  AND  INSURANCE 

2.  Sections  228.171,  228.171-1, 
228.171-2,  and  228.171-3  are  added  to 
read  as  follows: 

228.1 71  Alternative  payment  protections 
In  construction  contracts  betwteen  $25,000 
and  $100,000. 

228. 1 71-1    General.  For  construction 
contracts  greater  than  $25,000,  but  not 
greater  than  $100,000,  the  contracting 
officer  shall  select  one  or  more  of  the 
following  payment  protections  which 
the  contractor  may  submit  to  the 
Government  for  the  protection  of 
suppUers  of  labor  and  material: 

(a)  A  payment  bond. 

(b)  An  irrevocable  letter  of  credit. 

(c)  A  tripartite  escrow  agreement.  The 
prime  contractor  estabUshes  an  escrow 
account  in  a  Federally  insured  financial 
institution  and  enters  into  a  tripartite 
escrow  agreement  with  the  financial 
institution,  as  escrow  agent,  and  all  of 
the  suppliers  of  labor  and  material.  The 
escrow  agreement  shall  estabUsh  the 
terms  of  payment  under  the  contract 
and  of  resolution  of  disputes  among  the 
parties.  The  Government  makes 
payments  to  the  contractor's  escrow 
account,  and  the  escrow  agent 
distributes  the  payments  in  accordance 
with  the  agreement,  or  triggers  the 
disputes  resolution  procedures  if 
required. 

(d)  Certificates  of  deposit.  The 
contractor  deposits  certificates  of 
deposit  with  the  contracting  officer,  in 
an  acceptable  form,  executable  by  the 
contracting  officer,  and  immediately 
refundable  in  an  amoimt  equal  to  the 
penal  amount  of  the  payment  bond 
waived. 

(e)  A  deposit  of  the  types  of  seciuity 
listed  in  28.204. 


228.171-2    Amount  required. 

(a)  The  requirements  at  FAR  28.102- 
2(b),  for  the  amount  of  payment  bonds, 
also  apply  to  the  alternative  payment 
protections  described  in  228.171-1.  In 
addition,  the  payment  protection  must 
provide  protection  for  the  full  contract 
performance  period  plus  one  year,  and 
must  authorize  the  contracting  officer  to 
immediately  access  funds  at  any  time 
within  the  contracting  officer's 
discretion. 

(b)  The  requirements  at  FAR  28.102- 
2(c),  for  the  penal  sum  of  bonds  for 
requirements  and  indefinite-quantity 
contracts,  also  apply  to  the  alternative 
payment  protections  described  in 
228.171-1. 

228.171-3    Contract  clause. 

Use  the  clause  at  252.228-7007, 
Alternative  Payment  Protections,  in 
solicitations  and  contracts  for 
construction,  when  the  estimated  or 
actual  value  exceeds  $25,000  but  does 
not  exceed  $100,000.  Complete  the 
clause  by  specifying  the  payment 
protection  or  protections  selected  (see 
228.171-1),  the  penal  amount  required, 
and  the  deadline  for  submission. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.228-7007  is  added  to 
read  as  follows: 

252.228-7007    Alternative  Payment 
Protections. 

As  prescribed  in  228.171-3,  use  the 
following  clause: 
Alternative  Payment  Protections  (Aug.  1995) 

(a)  The  Contractor  shall  submit  one  of  the 
following  payment  protections: 

(b)  The  penal  sum  of  the  payment 
protection  shall  be  in  the  amount  of 
$ . 

(c)  The  submission  of  the  payment 
protection  is  required  by . 

(d)  The  payment  protection  shall  provide 
protection  for  the  full  contract  performance 
period  plus  a  one-year  period,  and  shall 
authorize  the  Contracting  Officer  to 
immediately  access  funds  at  any  time  and 
withhold  funds  pending  resolution  by 
administrative  or  judicial  proceedings  or 
mutual  agreement  of  the  parties,  except  for 
escrow  agreements  which  provide  for  a 
disputes  resolution  procedure. 

(e)  Except  for  escrow  agreements  which 
provide  their  own  protection  procedures,  the 
Contracting  Officer  is  authorized  to  access 
funds  under  the  payment  protection  when  it 
has  been  alleged  in  writing  by  a  supplier  of 
labor  or  material  that  nonpayment  has 
occurred. 

(f)  When  a  tripartite  escrow  agreement  is 
used,  the  Contractor  shall  utilize  only 
suppliers  of  labor  and  material  who  signed 
the  escrow  agreement. 
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(End  of  clause) 

(FR  Doc.  9S-21628  Filed  8-30-95;  8:45  am) 

MLUNG  CODE  8000  <M  M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  676 

(Dodwt  No.  950815207-6207-01;  LD. 
060796E] 

RIN  0648-AIOO 

Limited  Access  klanagement  of 
Federal  Fisiieries  In  and  Off  of  Alasica; 
Individual  Fishing  Quota  Program 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Interim  final  rule:  request  for 
comments. 

SUMMARY:  NMFS  issues  an  interim  rule 
to  allow  vessels  subject  to  existing 
Individual  Fishing  Quota  (IFQ)  Program 
recordkeeping  and  observer  coverage 
requirements  to  fish  for  sablefish  and 
Pacific  halibut  in  a  regulatory  area  in 
which  persons  aboard  the  vessel  hold 
IFQ,  even  when  the  amount  of  IFQ  held 
for  the  area  is  less  than  the  total  amount 
of  IFQ  species  on  board  the  vessel.  This 
action  is  necessary  to  allow  persons 
who  hold  IFQ  for  more  than  one  IFQ 
regulatory  area  to  harvest  IFQ  species  in 
those  areas  during  the  same  fishing  trip 
and  is  intended  to  faciUtate  more 
efficient  harvesting  by  IFQ  holders. 

DATES:  Eff'ective  on  August  25, 1995. 
Comments  must  be  received  at  the 
following  address  no  later  than  October 
2. 1995. 

ADDRESSES:  Comments  on  the  interim 
rule  must  be  sent  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS.  709  W.  9th 
Street,  Room  453,  Juneau,  AK  99801.  or 
P.O.  Box  21668.  Juneau.  AK  99802. 
Attention:  Lori  J.  Gravel.  Copies  of  the 
Regulatory  Impact  Review  (RIR)  for  this 
action  may  be  requested  from  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 
SUPPIEICNTARY  INFORMATION:  The  IFQ 
Program  limits  access  to  the  halibut  and 
sablefish  fixed  gear  fisheries  through  the 
annual  issuance  of  IFQ.  Further 
information  about  the  IFQ  program  is 
contained  in  the  preamble  to  the  final 
implementing  regulations  published 
November  9, 1993  (58  FR  59375). 
Holders  of  IFQ  may  harvest  their  IFQ, 


specific  to  species,  vessel  category,  and 
regulatory  area,  any  time  diuing  the  IFQ 
fishing  season.  Close  monitoring  of  the 
harvest  of  IFQ  halibut  and  IFQ  sablefish 
is  essential  to  prevent  exceeding  the 
total  allpwable  catch  for  the  halibut  and 
sablefish  fixed  gear  fisheries  in  each 

regulatory  area.  

A  regulation  at  50  CFR  §  676.16(d) 
was  designed  to  ensure  that  IFQ  holders 
harvested  their  IFQ  in  the  designated 
regulatory  area.  This  regulation, 
enforced  by  at-sea  monitoring  of 
catches,  makes  it  unlawful  for  any 
person  to: 

Retahi  IFQ  halibut  or  IFQ  sableHsh  on  a 
vessel  in  excess  of  the  total  amount  of 
unharvested  IFQ,  applicable  to  the  vessel 
category  and  IFQ  regulatory  area  in  which 
the  vessel  is  operating,  and  that  is  currently 
held  by  all  IFQ  card  holders  on  board  the 
vessel. 

Although  this  provision  was  not 
intended  to  require  persons  to  offload 
all  IFQ  species  caught  in  one  regulatory 
area  before  fishing  in  another  regulatory 
area,  this  is  the  practical  effect, 
especially  for  an  IFQ  holder  with  small 
amoimts  of  IFQ  in  multiple  areas, 
because  the  IFX^  held  in  one  regulatory 
area  frequently  is  too  small  to  cover  the 
IFQ  species  harvested  in  another 
regulatory  area.  For  example,  a 
fisherman  with  5  mt  of  IFQ  for  halibut 
in  each  of  two  adjacent  areas  is  not  able 
to  harvest  the  total  of  10  mt  of  halibut 
during  the  same  fishing  trip.  The 
fisherman  would  be  in  violation  of 
§  676.16(d)  as  soon  as  he  harvested  any 
IFQ  halibut  in  the  second  area  in 
addition  to  the  5  mt  already  harvested 
in  the  first  area  and  still  on  board  the 
vessel  because  the  total  amoimt  on 
board  the  vessel  would  exceed  the 
fisherman's  5  mt  IFQ  for  halibut  in  the 
second  area. 

Members  of  the  fishing  industry 
requested  the  North  Pacific  Fishery 
Management  Council  (Council)  to 
relieve  the  requirement  specified  in 
§  676.16(d).  At  its  meeting  on  June  21- 
25, 1995,  the  Council  recommended  that 
NMFS  implement  an  emergency  rule 
that  would  allow  catcher/processor  and 
catcher  vessels  subject  to  existing 
recordkeeping  and  observer  coverage 
requirements  to  retain  IFQ  hahbut  or 
IFQ  sablefish  in  excess  of  the  total 
amount  of  unharvested  IFQ  applicable 
to  that  vessel  in  the  IFQ  regulatory  area 
in  which  the  vessel  is  operating.  The 
Council  also  recommended  that 
§  676.16(d).  which  ciurently  prohibits 
such  retention,  be  amended  for  futiue 
years. 

NMFS  determined  that  an  interim 
rule  could  relieve  this  requirement  for 
vessels  subject  to  existing  recordkeeping 
and  observer  coverage  requirements.  A 


vessel  operator  must  continue  to  comply 
with  the  requirements  in  paragraph  (d). 
unless  the  vessel  has  an  observer  aboard 
pursuant  to  50  CFR  part  677  while 
fishing  for  the  IFQ  species  in  the 
regulatory  area  of  concern  and  complies 
with  the  applicable  existing  daily 
fishing  logbook  requirements  at  50  CFR 
§§301.15.  672.5(b)(2).  and  675.5(b)(2). 
The  observer  and  recordkeeping 
requirements  will  enable  authorized 
officers  to  verify  that  the  IFQ  halibut  or 
IFQ  sablefish  on  board  was  lawfully 
harvested  in  the  appropriate  IFQ 
regulatory  eirea  by  an  IFQ  card  holder 
with  sufficient  imused  IFQ  applicable  to 
the  vessel  category  and  IFQ  regulatory 
area  in  which  the  IFQ  halibut  or  IFQ 
sablefish  was  harvested. 

Reheving  the  requirement  provides 
added  flexibility  to  the  IFQ  holder's 
fishing  schedule  while  still  allowing 
NMFS  to  monitor  closely  IFQ  harvests. 
A  vessel  not  subject  to  the  daily  fishing 
logbook  requirements  or  without 
observer  coverage  will  still  remain 
prohibited  from  having  more  of  an  IFQ 
species  on  board  in  a  particular 
regulatory  area  than  authorized  imder 
existing  paragraph  (d). 

Although  tne  Coimdl  requested  that 
this  reUef  be  provided  in  all  IFQ 
regulatory  areas,  ciurent  provisions  in 
50  CFR  part  301  require  vessel 
clearances  for  IFQ  halibut  harvested  in 
most  of  Area  4.  This  vessel  clearance 
requirement,  while  not  in  direct  conflict 
with  the  interim  rule,  will  diminish 
some  of  the  interim  rule's  relief. 
Specifically,  §  301.14  requires  a  vessel 
operator  who  intends  to  harvest  halibut 
in  Areas  4A.  4B.  4C.  or  4D  to  obtain  a 
vessel  clearance  in  designated  ports 
before  commencing  harvest  of  halibut 
and  before  unloading  any  halibut. 
Although  the  requirements  of  §  301.14 
will  diminish  the  benefits  of  reheving 
the  requirements  of  §  676.16(d), 
additional  changes  to  the  requirements 
of  §  301.14  must  be  approved  and 
adopted  by  the  International  Pacific 
Halibut  Commission.  Vessel  clearances 
required  in  §  301.14  do  not  apply  to 
vessels  that  do  not  harvest  halibut. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  finds  that  the 
requirement  specified  in  §  676.16(d)  for 
a  vessel  that  has  observer  coverage  and 
that  complies  with  daily  fishing  log 
requirements  does  not  benefit  the 
accuracy  of  catch  monitoring  and  has  an 
imintended  wasteful  effect.  Any  delay 
in  removing  that  requirement  could 
result  in  unnecessary  waste  without 
providing  significant  public  benefit. 
Accordingly,  the  AA  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
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notice  and  the  opportunity  for  public 
comment,  pursuant  to  authority  set  forth 
at  5  U.S.C.  553(b)(B),  as  such  procedures 
would  be  contrary  to  the  pubhc  interest. 
Similarly,  because  this  interim  final  rule 
exempts  vessels  that  have  observer 
coverage  and  that  comply  with  daily 
fishing  log  regulations  from  the 
requirements  of  §  676.16(d).  the  AA 
finds  that  this  interim  final  rule  relieves 
a  restriction  and.  as  authorized  by  5 
U.S.C.  553(d)(1).  may  be  made  effective 
upon  filing  at  the  Office  of  the  Federal 
Register. 

Tliis  interim  rule  does  not  require  the 
collection  of  new  information.  The 
collection  of  information  necessary  for 
this  interim  rule  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  OMB  control  number  0648-0272 
(regarding  IFQs  for  Pacific  halibut  and 
sablefish).  OMB  control  number  0648- 
0280  (North  Pacific  Fisheries  Research 
Plan),  and  OMB  control  niunber  0648- 
0213  (logbook  family  of  forms). 


This  interim  rule  implements  minor 
revisions  to  the  final  rule  implementing 
the  IFQ  Program  and  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment 
(EA)  in  accordance  with  NAO  216-6. 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  24, 1995. 
Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  676  is  amended 
as  follows: 

PART  676— UIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 


N 


Authority:  16  U.S.C  773  etaeq.  and  1801 
etseq. 

■    2.  In  §  676.16.  paragraph  (d)  is  revised 
to  read  as  follows: 

1 676.1 6    Qeneral  prohibitions. 


(d)  Except  as  provided  at  §  676.17, 
retain  IFQ  halibut  or  IFQ  sablefish  on  a 
vessel  in  excess  of  the  total  amoimt  of 
unharvested  IFQ,  applicable  to  the 
vessel  category  and  IFQ  regulatory  area 
in  which  the  vessel  is  deploying  fixed 
gear,  and  that  is  currently  held  by  all 
IFQ  card  holders  aboard  the  vessel, 
tmless  the  vessel  has  an  observer  aboard 
under  §  677.10  of  this  chapter  and 
maintains  the  applicable  daily  fishing 
log  under  §  301.15  of  this  title.  §§  672.5, 
and  675.5  of  this  chapter. 
•        •        •        •        • 

[FR  Doc.  95-21569  Filed  8-25-fl5;  3:39  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AQRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  308, 310. 318, 320, 325, 
326. 327,  and  381 

[Docket  No.  95-039N] 

PattK>gen  Reduction;  Hazard  Analysis 
and  Criticai  Control  Point  (HACCP) 
Systems— Issue-Focused  Public 
Meetings  on  ttw  Proposed  Regulation 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Meeting  notice;  closing  of 
comment  period. 


SUMMARY:  The  U.S.  Department  of 
Agricultiue  is  holding  a  series  of  issue- 
focused  public  meetings  on  FSIS' 
proposed  rule,  "Pathogen  Reduction, 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems."  The  purpose 
of  the  meetings  is  to  provide  an 
opportunity  for  interested  persons  to 
directly  discuss  the  key  concerns  that 
were  raised  during  the  comment  period 
on  the  proposed  rule,  as  well  as  the 
Agency's  thinking  about  options  under 
consideration  in  response  to  those 
concerns. 

DATES:  The  issue-focused  meetings  will 
be  held  September  13-15  and 
September  27-29, 1995,  from  9:00  a.m. 
to  5:30  p.m. 

The  comment  period  for  the  proposed 
rule,  "Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems"  (60  FR  6674. 
February  3, 1995),  which  reopened 
August  11. 1995  (60  FR  41029,  August 
11, 1995),  will  close  on  October  30, 
1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  U.S.  Etepartment  of  Agriculture, 
Back  of  the  South  Building  Cafeteria 
(between  the  2nd  and  3rd  wings),  14th 
Street  and  Independence  Avenue,  SW, 
in  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Danner,  Director,  Planning 
Office,  Policy  Evaluation  and  Planning 
Staff.  FSIS.  USDA,  Room  6904,  Franklin 


Court,  Washington.  DC  20250,  (202) 
501-7138.  Anyone  wishing  to  attend 
should  contact  Ms  Lisa  Parks  at  (202) 
501-7138.  Anyone  wishing  to  obtain 
copies  of  the  brief  issue  papers  on 
agenda  topics  should  contact  Mr. 
Andrew  Moss  at  (202)  690-3774. 
Anyone  requiring  a  sign  langtiage 
interpreter  or  other  special 
accommodations  should  make  this 
known  to  Ms.  Parks.  The  proceedings 
will  be  transcribed,  and  the  transcripts 
will  be  made  a  part  of  the  rulemaking 
record. 

SUPPl£MENTARY  INFORMATION:  On  August 
23, 1995,  USDA  held  a  public  scoping 
session  to  discuss  the  agenda  and  format 
for  the  series  of  issue-focused  public 
meetings  being  held  September  13-15 
and  27-29, 1995.  on  the  proposed  rule. 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems."  Based  on  the  discussion  that 
took  place  at  the  scoping  session,  the 
following  format  will  be  observed  for 
the  issue-focused  meetings: 

Format 

•  The  issue-focused  public  meetings 
will  be  held  on  September  13, 14, 15 
and  27,  28,  and  29  in  the  South  Building 
of  the  U.S.  Department  of  Agricultiue, 
Washington,  DC. 

•  The  meetings  are  open  to  all 
interested  parties.  No  concurrent 
sessions  will  be  held. 

•  The  meetings  will  be  transcribed 
and  made  part  of  the  rulemaking  record. 
It  is,  therefore,  unnecessary  for  oral 
comments  to  be  duplicatively  submitted 
in  written  form. 

•  Interested  parties  may  also  provide 
written  comments  on  issues  addressed 
in  the  meetings  until  October  30, 1995. 

•  Each  meeting  will  focus  on  the 
specific  set  of  issues  provided  in  the 
agenda,  below. 

•  Interested  parties  with  common 
concerns  and  positions  on  a  particular 
issue  are  encoiu^ged  to  designate  a 
representative  to  speak  for  them  on  that 
issue. 

•  Appropriate  FSIS  staff  will  attend 
and  participate  in  the  meetings. 

•  The  moderator  of  the  issue- focused 
public  meetings  vdll  be  Thomas  J.  Billy, 
Associate  Administrator,  USDA  Food 
Safety  and  Inspection  Service.  The  role 
of  the  moderator  will  be  to  foster 
substantive  and  focused  discussion  and 
dialogue  among  attendees  on  agenda 
items.  The  moderator  will  encourage  an 


open  and  balanced  exchange  of  views 
while  ensuring  that  discussions  stay 
generally  within  annoimced  time 
frames,  remain  on  the  designated 
subject,  and  avoid  repetitious 
statements  previously  provided. 

•  Based  on  meeting  discussions,  the 
moderator  will  determine  what 
additional  issues  will  be  included  on 
the  September  29  agenda.  ^. 

•  Brief  issue  papers  on  agenda  topics 
will  be  provided.  See  Information 
Contact  above. 

•  Several  issues  raised  in  the  scoping 
session,  which  did  not  fall  within  the 
HACCP  rulemaking,  will  be  included  for 
discussion  at  the  Secretary's  Food 
Safety  Forum  in  October. 

Based  on  the  discussion  that  took 
place  at  the  scoping  session,  the 
following  agenda  has  been  adopted: 

Agenda 

September  13, 1995 

Overview  of  HACCP  Proposal 

A.  Near-Term  Measures 

•  Role  and  rationale  for  sanitation 
standard  operating  procedures  (SOPs). 
antimicrobial  treatments,  carcass 
cooling  requirements  for  red  meat  as  a 
transition  to  HACCP 

B.  HACCP  Program 

•  A  tool  for  process  control  by 
industry 

•  A  regulatory  tool  for  FSIS  and 
States 

•  The  role  of  performance  standards 

•  Application  to  different  segments  of 
industry 

— slaughter 

—processing,  including  canned,  frozen, 
and  specialty  foods 

— small  plants 

•  Relationship  to  farm-to-table  food 
safety  strategy 

C.  Merging  HACCP  and  Current  System 

•  Refocus  of  inspection  tasks 

•  Shift  from  command-and-control  to 
performance  standards 

D.  Timing 

•  Agency  implementation 

•  Industry  adoption  of  HACCP 
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FSIS  Oveni^t  of  HAOCP 

A.  Changing  the  Relationship  Between 
FSIS  and  Inspected  Plants 

B.  FSIS  Inspection  Under  HACCP 

•  Focus  on  industry's  process  control 
system  and  other  systems  such  as 
standard  operating  procedures  (SOP's) 
for  sanitation 

•  Focus  on  government  safsty 
standards 

C.  Ensuring  Compliance  With  HACCP 
Requirements 

•  FSIS  and  plant  accountability 
;    •  Enforcement 

1,  •  Appeal  process 
I  •  Public  access  to  HACQP  records 
'    •  Whistleblower  protection  for  FSIS 
and  plant  employees 

Cbangiiig  Role  of  Inmectors  Under 
HAGCP 

•  Focus  on  industry  process  control 
and  other  systems 

•  Changing  inspection  tasks  related  to 
product  and  production  to  focus  on 
safe^ 

atpection  outside  plants 
auxing  of  inspectors  for  new  roles 
bar  14 

Regulatory  Shift  to  Performance 
Stuidard»— "Layering" 

A.  Eliminating  Urmecessary  and 
Redundant  Regulations  and  Prior 
Approval  Requirements  to  Increase 
Industry's  Ability  to  Innovate  to  Improve 
Food  Safety 

B.  Specific  Changes  Needed  for  Bringing 
FSIS  Requirements  Into  Harmony  With 
HACCP 

C.  FSIS  Role  in  Facilitating 
Development  of  HACCP  Plans 

•  Model  plans 

•  Guidance 

•  Pilot  demonstrations  in  small  plants 
September  15 

Performance  Standards  and  Microbial 
Testing 

A.  Establishing  Performance  Standards 

•  Scientific  and  policy  basis  for 
establishing  targets 

•  Whether  Soimone/Za  is  the 
appropriate  organism  for  some  or  all 
species 

•  Whether  other  pathogens  would  be 
preferable  for  some  or  all  species 

•  Utility  of  targets  for  E.  coli  or  other 
non-pathogenic  indicator  organisms  as  a 
means  of  controlling  and  reducing 
pathogenic  microorganisms 

•  Advantages  and  disadvantages  of 
targets  based  on  the  incidence  of 
detectable  contamination  (as  proposed 
by  FSIS)  vs.  targets  based  on  the  number 
of  organisms  present 


•  Need  for  pathogen  reduction  targets 
for  raw  ground  products  in  general,  and 
in  plants  that  both  slaughter  animala 
and  produce  ground  product 

B.  Measuring  Achievement 

•  Purpose  of  testing  (verifying  process 
control  adequate  to  adiieve  target 
consistently  over  time  vs.  enforcement 
of  lot  release  criterion) 

•  Frequency  of  testing 

-•  Who  shotild  test  (the  plant.  FSIS, 
third-party  laboratories,  or  a 
combination  of  the  three);  who  should 
pay 

•  Laboratory  accreditation 
September  27 

Carcass  Cooling  Standards  for  Red 
Meat  and  Poultoy 

A.  Feasibility  of  Proposal 

B.  Alternatives.  Including  Performance 
Standards 

Antimicrobial  Treatments  in  Slaoshter 
Plants  ^^ 

A.  Should  Antimicrobial  Treatments  be 
Mandated 

B.  Alternatives 

C.  FSIS  Role  in  Specifying  Efficacy 
Standards 

D.  FSIS  Role  in  Approving  Substances/ 
Processes 

E.  International  Considerations 

Sanitation  Standard  Operating 
Procedures  (SOP's) 

A.  How  SOP'S  Relate  to  HACCP 

B.  Alternatives 

C.  Need  for  FSIS  Sanitation  Guidelines 

D.  Clarification  of  Acceptable  Format. 
Records 

E.  Implications  of  SOPs  for  FSIS 
Inspectors  in  Daily  Commencanent  of 
Plant  Operations 

F.  Enforcement 

September  28 

Specific  Economic  and  Product 
Qtnsiderations 

A.  General  Economic  Impact 

B.  Minimizing  Economic  Impact 
Without  Compromising  Food  Safety 
Goals 

C.  Taking  Account  of  Impacts  on  Small 
Business 

•  Definition  of  small  business 

•  Options  to  minimize  impact  and 
assist  small  business 

•  Implementation  schedule 


D.  Taking  Account  of  Impacts. on 
Religious  and  Ethnic  Slaughter  and 
Processing  Practices 

September  29 

Remaining  Issues  and  Review 

A.  International  Considerations 

•  Export  issues 

•  Import  issues 

B.  Incentive-Based  Alternatives.  Such  as 
Marketing  Claims  on  Labels 

C.  Animal  Producer  Considerations 

D.  Any  Issues  That  Need  Further 
Discussion 

E.  Summary 

Done  at  Washington,  DC.  on:  August  28, 
1995. 

Midiael  R.  Taylor. 

Acting  Undmr  Secretary  for  Food  Safety. 

[FR  Doc  95-21671  Filed  8-29-95;  11:04  un] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  830  and  834 

Pocket  Noe.  NE-RM-01-630  and  EH-RM- 
93-834] 

RM 1901-AA94  and  IMI-AASS 

Nuclear  Safety  Management  and 
Radiation  Protection  of  the  Public  and 
the  Environment 

AGENCY:  Departmoit  of  Enogy. 
ACTION:  Notice  of  limited  reopening  of 
comment  periods. 

SUMMARY:  On  December  9, 1991,  the 
Department  of  Energy  (DOE)  published 
a  Notice  of  Proposed  Rulemaking  to  add 
regulations  establishing  a  body  of  rules 
for  DOE  contractor  and  subcontractor 
activities  to  ensure  safe  operation  of 
DOE'S  nuclear  fecilities.  On  March  25, 
1993,  DOE  published  a  NoUce  of 
Proposed  Rulemaking  to  add  regulations 
establishing  standards  for  the  protection 
of  the  public  and  the  environment 
against  radiation  bom  DOE  activities. 
The  purpose  of  this  notice  is  to  reopen 
the  comment  periods  in  these  two 
rulemakings  for  30  days  in  order  to 
solicit  comments  on  options  now  being 
considered  in  light  of  (1)  public 
comments  received  during  the  initial 
comment  periods,  (2)  comments 
received  from  the  Defense  Nuclear 
Facilities  Safety  Board  PNFSB),  and  (3) 
comments  raised  in  connection  with 
Departmental  initiatives  concerning  the 
management  of  the  DOE  complex.  This 
notice  also  announces  the  availability  of 
cuirent  draft  language  for  these 
regulations,  as  well  as  a  draft  discussion 
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of  the  regulatory  system  under 
development  by  DOE. 
DATES:  Written  comments  (11  copies)  on 
the  issues  presented  in  this  notice  must 
be  received  by  the  Department  on  or 
before  October  2. 1995. 
ADDRESSES:  Part  830:  Written  commieaits 
on  Part  830  (11  copies)  should  be 
addressed  to  PART  830.  Mr.  Orin 
Pearson.  U.S.  Department  of  Energy. 
Office  of  Environment,  Safety  and 
Health,  EH-10,  Forrestal  Building,  1000 
Independence  Avenue  SW.  Washington, 
DC  20585. 

Part  834:  Written  comments  on  Part  834 
(11  copies)  should  be  addressed  to 
PART  834,  Mr.  Andrew  Wallo,  U.S. 
Department  of  Energy,  Office  of 
Enviroiunent,  Safety  and  Health,  EH- 
412, 1000  Independence  Avenue  SW, 
Washington.  DC  20585. 
Public  Reading  Room:  Copies  of  the 
December  9, 1991  Notice  of  Proposed 
Rulemaking,  written  comments  received 
on  the  December  9. 1991  Notice,  and 
current  draft  regulatory  language  for  10 
CFR  part  830  are  contained  in  Docket 
No.  NE-RM-91-830.  Copies  of  the 
March  25, 1993  Notice  of  Proposed 
Ridemaldng,  written  comments  received 
on  the  March  25, 1993  Notice,  and  the 
current  draft  regulatory  langiiage  for  10 
CFR  part  834  are  contained  in  Docket 
No.  EH-RM-93-834.  These  docket  are 
available  for  examination  in  DOE's 
Freedom  of  Information  Reading  Room, 
lE-190.  Forrestal  Building.  1000 
Independence  Avenue  SW,  Washington, 
DC  20585,  (202)  586-6020,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Internet;  The  draft  regulatory  language 
for  part  830  and  for  pari  834.  as  well  as 
the  draft  discussion  of  the  regulatory 
system  under  development,  is  available 
on  the  internet  at  "gopher// 
nattie.eh.doe:gov:2011/ll/J>raft8". 
FOR  FURTHER  INFORMATION  CONTACT: 
Part  830:  Mr.  Richard  Stark,  U.S. 
Department  of  Energy,  Office  of 
Environment,  Safiaty  and  Health.  EH- 
31, 19901  Germantown  Road, 
Germantown,  Maryland  20874-1290, 
(301) 903-4407. 
Pait  834:  Mr.  Andrew  Wallo,  or  Mr. 
Harold  T.  Peterson.  Jr.,  U.S. 
Department  of  Energy,  Office  of 
Environment,  Safety  and  Health,  EH- 
412, 1000  Independence  Avenue  SW, 
Washington,  DC  20585.  (202)  586- 
2409.  fax  (202)  586-3915.  Written 
Comments:  Ms.  Andi  Kasarsky,  (202) 
586-3012. 

SUPPLEMBTTARY  MFORHATION: 


On  December  9. 1991,  the  Department 
published  a  Notice  of  Proposed 


Rulemaking  (56  FR  64316)  to  add  a  new 
part  (10  CFR  part  830)  to  its  regulations 
establishing  a  body  of  rules  for  DOE 
contractor  and  subcontractor  activities 
to  ensure  safe  operation  of  DOE's 
nuclear  facilities.  The  proposed  rule 
contained  nine  specific  sections 
covering  (1)  safety  analysis  reports,  (2) 
unreviewed  safety  questions,  (3)  quality 
asstirance  requirements,  (4)  defect 
identification,  (5)  conduct  of  operations, 
(6)  technical  safety  requirements,  (7) 
training,  (8)  maintenance,  and  (9) 
operational  occurrences,  as  well  as 
general  provisions  for  the  application  of 
these  rules.  A  public  hearing  was  held 
on  February  25, 1992  in  Germantown, 
Maryland  and  the  60-day  comment 
period  closed  on  March  25, 1992.  A 
final  rule  on  the  quality  assiuance 
requirements  and  the  general  provisions 
for  their  application  was  published  in 
the  Federal  Register  on  April  5. 1994 
(59  FR  15843).  The  rulemaking  remains 
open  with  respect  to  all  areas  other  than 
the  quality  assiuance  requirements. 

On  March  25. 1993.  the  Department  of 
Energy  (DOE)  published  a  Notice  of 
Proposed  Rulemaking  (58  FR  16268)  to 
add  a  new  part  (10  CFR  Part  834)  to  its 
regulations  establishing  standards  for 
the  protection  of  the  public  and 
environment  against  radiation.  The 
reqpiirements  would  be  applicable  to  the 
control  of  radiation  exposures  to  the 
public  and  to  the  environment  bom 
normal  operations  under  the  control  of 
DOE  and  DOE  contractor  personnel.  The 
March  25, 1993  Notice  described  the 
fotu  basic  elements  of  the  radiation 
protection  system  it  proposed  to 
implement  for  protection  of  the  public 
and  environment: 

(1)  Establish  dose  limits  for  exposure 
of  members  of  the  pubhc  to  radiation 
and  implementation  of  the  Department's 
"as  low  as  is  reasonably  achievable" 
(ALARA)  policy; 

(2)  Manage  radioactive  materials  in 
liquid  waste  discharges,  in  soil 
coltmms,  and  in  selected  solid  waste 
containing  radioactive  materials, 
including  a  ground  water  protection 
program  for  each  DOE  site; 

(3)  Establish  requir«>ments  for 
decontamination,  survey  and  release  of 
buildings,  land,  equipment,  and 
personal  property  containing  residual 
radioactive  material  and  the 
management,  storage  and  disposal  of 
wastes  generated  by  these  activities;  and 

(4)  Establish  an  Environmental 
Radiation  Protection  Program  (ERPP) 
and  plan  (including  an  effluent 
monitoring  and  enviroiunental 
surveillance  program)  to  set  forth  the 
programs,  plans,  and  other  processes  to 
protect  the  public  fit>m  exposures  to 
radiation. 


A  public  hearing  was  held  on  May  13, 
1993  in  Germantown,  Maryland  and  the 
60-day  comment  period  closed  on  Jime 
22, 1993.  The  rulemaking  remains  open 
with  respect  to  all  areas. 

The  Department  has  considered  (1) 
public  comments  received  during  the 
initial  comment  periods  on  part  830  and 
on  Part  834,  (2)  comments  received  from 
the  Defense  Nuclear  Facilities  Safety 
Board  (DNFSB),  and  (3)  comments 
raised  in  connection  with  Departmental 
initiatives  concerning  the  management 
of  the  DOE  complex.  As  a  result  of  this 
consideration,  the  Department  has 
refined  its  views  concerning  the 
objectives  and  operation  of  the 
regulatory  system  which  will  include 
part  830  and  part  834. 

In  general,  the  public  comments 
received  during  the  initial  comment 
period  relate  to  the  details  of  the 
proposed  rules  and  the  scope  of  their 
coverage.  They  also  raise  questions 
concerning  (1)  the  transition  from  the 
requirements  in  existing  EtOE  Orders, 
(2)  implementation  of  the  rules,  and  (3) 
compliance  with  the  rudes. 

The  DNFSB  has  commented  on 
numerous  occasions  on  the  relationship 
between  the  proposed  rules  and  the 
establishment  of  a  standards-based 
safety  program  at  the  Department.  For 
example,  in  Recommendation  94-5  the 
DNFSB  called  for  the  Department  to 
integrate  its  development  of  safety  rules, 
orders,  and  other  requirements  into  an 
integrated  safety  management  program 
and,  in  particular,  expressed  its  concern 
that  the  process  of  converting  DOE 
Orders  to  rules  not  be  used  as  an 
occasion  to  (1)  unduly  relax  or  eliminate 
important  nuclear  safety  requirements 
in  Orders,  (2)  relegate  good  nuclear 
safety  practices  extant  in  existing  Orders 
to  optional  statiis,  or  (3)  forego  or  delay 
current  efforts  to  bring  safety  practices 
into  compliance  with  mutually-agreed 
implementation  plans  that  respond  to 
recommendations  of  the  Board. 
In  1993.  Vice  President  Gore 
established  the  National  Performance 
Review  to  evaluate  the  operation  of  the 
Federal  Government  and  make 
recommendations  on  how  to  reduce  the 
cost  and  increase  the  efficiency  of 
government.  In  its  report  on  improving 
regulatory  systems,  tike  National 
Performance  Review  made  several 
recommendations  on  achieving 
regulations  that  are  effective,  consistrait, 
sensible,  and  understandable.  In 
general,  these  Facommendations 
encourage  innovation,  cooperaticm, 
public  involvement  and  the  use  of 
existing  commercial  standards,  while 
discouraging  "commaHd  and  control" 
approaches. 
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In  addition  to  the  National 
'  Performance  Review,  there  have  been 
several  initiatives  concerning 
management  of  the  DOE  complex.  For 
example,  the  Galvin  Commission 
examined  alternative  futures  for  the 
national  laboratories.  In  general,  the 
Galvin  Commission  found  that  the 
Department  currently  micromanages  the 
laboratories  and  recommended  that  the 
laboratories  be  run  as  a  corporation  to 
the  extent  practicable.  In  the  alternative, 
the  Qnnmission  recommended  changes 
to  the  current  system,  including  (1) 
replacement  of  compliance-based 
directives  with  simple,  well-defined 
performance  measures,  (2)  elimination 
of  approval  by  the  Department  of  the 
laboratories'  internal  procedtires,  and 
(3)  operation  of  the  l^ratories 
according  to  industry-wide  regulatory 
standards. 

In  response  to  the  National 
Performance  Review  and  initiatives 
concerning  the  management  of  the  DOE 
complex,  tne  Department  has  conducted 
an  extensive  review  of  the  system  of 
safety  standards  for  its  nuclear  fecilities, 
including  the  proposed  rules  in  part  830 
and  part  834,  to  determine  the  extent  to 
lA^ch  this  system  (1)  emphasizes 
performance  and  (2)  empowen  those 
most  affected  by  the  system  to  play  a 
major  role  in  deciding  how  an  adequate 
level  of  performance  is  achieved.  In 
oonj\mction  with  this  review,  the 
Department  has  undertaken  several 
q>ecific  actions,  including  (1)  the 
Directives  Reduction  Initiative  and  (2) 
the  development  of  the  "necessary  and 
sufficient"  process. 

As  part  of  the  Directives  Reduction 
Initiative,  the  Department  is  reviewing 
existing  DOE  Orders  to  decide  which  of 
the  provisions  therein  should  be 
retained  as  requirements  or  as  guidance 
concerning  acceptable  implementation 
methods.  The  Department  also  is 
considering  the  extent  to  which 
requirements  should  be  modffied  to 
provide  clear  performance  standards. 
The  Department  intends  to  issue  revised 
DOE  Ordera  to  set  forth  those  nuclear 
safety  requiremenU  that  it  decides  to 
retain,  except  for  those  requirements 
that  are  contained  in  DOE  rules  already 
issued  or  proposed.  Hie  Directives 
Reduction  Initiative  has  generated 
comments  cm  the  proposed  rules 
because  many  of  the  provisions  in  the 
existing  Ordera  cover  the  same  subject 
matter  as  the  proposed  rules. 

Tlie  Department  is  developing  the 
"necessary  and  sufficient"  process  to 
permit  the  Department,  its  contracton, 
and  other  interested  parties  to  work  as 
partnere  in  determining  the 
requirements,  standards,  and 
implementing  actions  that,  taken 


together,  will  ensure  an  adequate  level 
of  protection  for  a  particular  facility  or 
activity,  taking  into  account  the  hazards 
associated  with  that  fecHity  or  activity 
and  other  relevant  factors.  The 
necessary  and  sufficient  process  is 
intended  to  move  away  from  the  "one 
size  fits  all"  approach  towards  a  tailored 
approach  that  recognizes  the  differences 
among  the  diverse  DOE  facilities  that 
can  range  from  an  accelerator  to  a 
research  reactor  to  a  weapons 
dismantlement  plant  to  a  clean-up  site. 
When  fully  developed,  the  necessary 
and  sufficient  process  will  provide  a 
better  way  of  ensuring  adequate 
protection  by  assessing  the  work  to  be 
performed,  analyzing  the  hazards 
involved,  and  then  determining  the 
reqiurements  and  implementing 
procediues,  programs,  plans  and  other 
actions  that  are  "necessary  and 
sufficient"  to  address  those  hazards. 
Hie  development  of  the  necessary  and 
sufficient  process  has  generated 
comments  concerning  the  intended 
relationship  between  the  operation  of 
that  process  and  the  proposed  rules. 

Request  for  rnnfniffnts 

The  Department  is  issuing  this  notice 
to  solicit  comments  from  the  pubUc  on 
issues  raised  by  the  comments  and 
options  imder  consideration  to  respond 
to  these  comments.  In  connection  with 
the  reopening  of  the  comment  periods, 
the  Department  is  making  available  to 
the  public  draft  regulatory  language  for 
part  830  and  for  part  834  currently 
under  consideration.  The  Department 
also  is  making  available  a  draft 
discussion  of  the  regulatory  system 
which  will  result  bom  the  Department's 
current  rulemaking  activities.  These 
draft  documents  do  not  represent  a  final 
position  of  the  Department,  but  are 
being  made  available  to  assist  in  the 
formulation  of  comments. 

In  particular,  comments  are  soUcited 
on  the  following  topics. 

Part  830 

1.  Detailed  requirements  versus 
perfonnance  objectives.  Much  of  the 
discussion  concerning  the  proposed  Part 
830  rules  has  focused  on  whether  the 
proposed  rules  should  be  revised  to 
contain  more  of  the  detailed 
requirements  in  the  existing  Ordera  or 
whether  some  of  the  proposed  rules  are 
too  detailed  and  should  be  revised  to 
focus  on  performance  objectives.  Those 
comments  that  favor  more  detailed 
requirements  should  specify  the 
requirements  to  be  added  and  the 
reasons  why  a  particular  requirement 
should  be  imposed  uniformly 
throughout  the  DOE  complex.  Likewise, 
those  comments  that  Cavor  requirements 


more  in  the  form  of  performance 
objectives  should  describe  such 
objectives  in  sufficient  detail  to  permit 
an  evaluation  of  the  extent  to  which 
they  are  sufficient  to  ensiue  adequate 
protection  of  workere,  the  public,  and 
the  environment. 

2.  Exclusion  of  below  hazard  category 
3  facilities.  Many  commmts  related  to 
whether  the  nuclear  safety  management 
requirements  of  part  830  should  cover 
all  nuclear  facilities,  especially  those 
below  hazard  cat^ory  3.  The 
Department  is  considering  an  option 
that  would  respond  to  these  comments 
by  excluding  nuclear  facilities  below 
hazard  category  3  from  the  scope  of  part 
830.  Comments  also  might  consider  the 
extent  to  which  specific  requiremwits  in 
part  830  are  needed  for  hazard  category 

2  or  3  facilities.  It  should  be  noted  Uiat 
the  exclusion  of  certain  facilities  from 
the  requirements  of  part  830  is  not 
intended  to  affect  their  coverage  by  the 
radiation  protection  requirements  of  10 
CFR  part  834  and  10  CFR  part  835, 
Occupational  Radiation  Protection. 
These  requirements  would  assure  that 
workere,  membera  of  the  public,  and  the 
environment  are  adequately  protected 
from  the  harmful  effects  of  radiation. 

In  commenting  on  this  option, 
consideration  should  be  given  to 
whether  the  hazard  categories  in  DOE 
Standard  1082-92  should  be 
incorporated  as  definitions  in  part  830 
and,  in  particular,  whether  the 
description  of  hazard  category  3  in  DOE 
Standard  1082-02  is  more  appropriate 
than  the  description  of  hazard  category 

3  in  the  Notice  of  Proposed  Rulemaking. 
In  considering  the  use  of  the  definitions 
in  DOE  Standard  1082-92,  attention 
should  be  given  to  the  potential  effect 
on  the  portion  of  the  definition  of 
nonreactor  nuclear  facility  that  includes 
activities  or  operations  relating  to  the 
design,  manufecture,  or  assembly  of 
items  for  use  with  radioactive  materials 
and/or  fissionable  materials  in  such 
form  or  quantity  that  a  nuclear  hazard 
potentially  exists.  This  i>ortion  of  the 
definition  of  nonreactor  nuclear  facility 
covere  activities  where  no  nuclear 
material  is  present  (such  as  activities  at 
facilities  that  prepare  the  nonnuclear 
components  of  nuclear  weapons  or  that 
assemble  or  manufacture  safety  related 
equipment  for  nuclear  feciUties),  but 
which  could  affect  activities  in  facilities 
where  nuclear  material  is  present. 

3.  Transportation.  Some  comments  on 
the  scope  of  part  830  relate  to  the 
coverage  of  transportation  in  lig}it  of  the 
exclusion  of  transportation  activities 
from  the  definition  of  nonreactor 
nuclear  facilities.  This  exclusion  is 
intended  to  avoid  regulatory  duplication 
since  most  transportation  of  radioactive 
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materials  occurs  off  site  where  it  is 
typically  governed  and  regulated  by 
agencies  other  than  the  Department. 
DOE  is  considering  responding  to  the 
commmte  by  (1)  deleting  the  exclusion 
of  transportation  activities  from  the 
definition  of  nonreactor  nuclear 
facilities  and  (2)  excluding  from  the 
scope  of  part  830  those  transportation 
activities  governed  and  regulated  by 
either  the  U.S.  Department  of 
Transportation,  the  national  security 
provisions  of  49  CFR  173.7(b),  or  the 
U.S.  Nuclear  Regulatory  Conunission. 

4.  Weapons  program.  Some  comments 
requestea  clarification  of  the  exclusion 
of  activities  relating  to  the  prevention  of 
accidental  at  unauthorized  detonations 
of  nuclear  weapons.  This  exclusion  is 
drafted  narrowly  to  cover  only  those 
activities  whose  purpose  is  to  prevent 
nuclear  detonations  (that  is,  where  the 
component  parts  of  a  nuclear  weapon 
have  been  assembled  in  a  maimer  such 
that  a  nuclear  detonation  could  take 
place).  The  basis  for  this  exclusion  is 
the  paramount  importance  of  prevmiting 
accidental  or  imauthorized  nuclear 
detonations  and  ensuring  that  the 
regulatory  requirements  in  part  830  do 
not  come  into  conflict  with  activities 
necessary  to  prevent  any  such 
detonatioiL  "niese  exclusions  do  not 
relieve  the  person  responsible  for  a  DOE 
nuclear  facility  fit>m  complying  with 
regulatory  requirements  to  the  extent 
they  do  not  interfere  with  the  conduct 
of  activities  undertaken  to  prevent  a 
nuclear  detonation.  The  D^artment  is 
considering  an  option  to  incorporate 
this  clarification  explicitly  in  the 
regulatory  language.  Comments  on  this 
issue  also  should  consider  an  option 
under  which  the  exclusion  would  be 
eliminated,  but  which  would  make  clear 
safe  management  requirements  must  be 
tailored  to  take  into  account  the 
paramount  importance  of  preventing 
accidental  or  unauthorized  detonations. 

5.  Offsite  coverage.  Some  comments 
relate  to  the  coverage  of  activities  that 
do  not  occur  at  a  DOE  nuclear  facility. 
For  example,  many  training, 
maintenance,  and  quality  assurance 
activities  are  conduct  outside  the 
fecllity  to  which  they  relate.  The 
Department  is  considering  responding 
to  these  comments  with  an  option  that 
would  expand  the  scope  of  pari  830  to 
cover  conduct  that  could  affect  the  safe 
management  of  nuclear  faciUties 
Mrithout  any  limitation  that  such 
conduct  must  occur  at  nuclear  facilities. 

6.  Coverage  of  DOE  employees  and 
DOE  operated  facilities.  Some 
comments  question  why  the  scope  of 
pari  830  does  not  extend  to  DOE 
employees  and  to  facilities  operated  by 
the  Department  (and  not  by  a 


contractor).  The  Department  is 
considering  responding  to  these 
comments  with  an  option  that  would 
modify  the  scope  of  pari  830  to  cover 
DOE  employees  and  DOE  operated 
facilities  in  the  same  manner  as  pari 
835. 

7.  Coverage  of  nonradioactive 
hazards.  Some  conunents  have 
questioned  the  extent  to  which  the 
proposed  rules  relate  to  chemical  or 
other  nonradioactive  hazards.  These 
comments  point  out  that  some  of  these 
hazards  have  the  ability  to  (1)  cause  or 
exacerbate  accidents  involving  the 
release  of  radioactive  material,  (2) 
reduce  the  level  of  nuclear  safety  and/ 
or  (3)  have  a  significant  affect  on  the 
hazard  level  of  the  facility.  DOE  is 
considering  options  under  which  the 
rules  would  address  (1)  only  radioactive 
hazards  at  a  nuclear  facility,  (2)  only 
radioactive  hazards  and  those  hazards 
which  could  cause  or  exacerbate  an 
accident  involving  radioactivity  or 
reduce  the  level  of  nuclear  safety,  or  (3) 
all  hazards  which  could  present  a 
substantial  safety  hazard  at  a  nuclear 
facility.  Comments  on  this  issue  should 
indicate  what  changes,  if  any,  might  be 
needed  to  the  proposed  rules  to 
accommodate  the  option  favored  by  a 
commwiL 

8.  Applicability  to  non-nuclear 
facilities.  Some  comments  have 
suggested  that  the  scope  of  the  proposed 
safety  management  rules  in  part  830  be 
extended  to  non-nudeer  faciUties. 
These  conunents  point  out  that  many 
DOE  sites  have  nuclear  and  non-nuclear 
faciUties  and  that  many  of  the  rules 
(e.g.,  training)  could  be  appUcable  to 
bodi  nuclear  ^d  non-nuclear  faciUties 
and  thus  result  in  integrated  and 
coordinated  site-wide  safety 
management  programs  that  would  be 
more  efficient  and  effective.  The 
Department  is  considering  responding 
to  these  comments  with  an  option  to 
make  the  language  in  some  of  the  rules 
in  part  830  more  general  and  appUcable 
to  non-nuclear,  as  weU  as  nuclear 
faciUties.  This  option  would  not  expand 
the  scope  of  part  830  beyond  DOE 
nuclear  faciUties  or  subject  non-nuclear 
faciUties  to  the  procedural  and 
enforcement  requirements  delineated  in 
pari  820.  This  option  would  permit  the 
Department,  however,  to  impose 
contractuaUy  the  relevant  requirements 
in  part  830  on  non-nuclear  faidUties  and 
thus  result  in  a  more  uniform  and 
coordinated  safety  program  for  a  site. 

9.  Implementation  plans. 
Implementation  plans  were  the  subject 
of  many  comments.  These  comments 
related  to  (1)  the  timing  of  their 
submission  and  effectiveness,  (2)  the 
possibiUty  of  integrating  the  plans  for  a 


fadUty  or  site.  (3)  the  relationship  to  the 
necessary  and  sufficient  process  under 
development.  (4)  the  relationship  to 
Standards/Requirements  Identification 
Docimients  (SRIDs)  and  Order 
compUance  activities,  and  (5)  the 
relationship  to  the  authorization  basis. 
In  response  to  these  comments,  the 
Department  is  considering  options  to 
clarify  the  role  of  implementation  plans 
and  to  make  them  a  more  effective  tool 
for  cooperation  between  the  Department 
and  its  contractors. 

10.  Compliance.  Some  conunents 
concerned  the  manner  in  which  the 
Department  would  evaluate  compUance    . 
with  the  regulatory  requirements  in  part 
830.  The  Department  is  considering 
options  to  make  clear  that  compUance 
with  regulatory  requirements  wiU  be 
evaluated  in  terms  of  (1)  a  hazard 
analysis  of  the  work  to  be  performed,  (2) 
the  identification  of  standards  and  other 
actions  appropriate  for  the  hazards  in  a 
particular  workplace,  (3)  the  appUcation 
of  those  standanls  and  actions  to  the 
workplace,  and  (4)  the  obUgation  for 
ongoing  self-assessment. 

Part  834 

1.  Detailed  requirements  versus 
performance  objectives.  Some 
conunents  suggested  the  proposed  rules 
should  be  revised  to  contain  more 
detailed  requirements,  while  other 
comments  indicated  the  proposed  rules 
are  too  detailed  and  should  be  revised 
to  focus  on  performance  objectives.  In 
general,  the  Department  believes  it  has 
balanced  these  concerns  to  ensure  that 
the  requirements  established  in  the  rule 
include  those  that  are  necessary  to 
ensure  protection  of  the  pubUc  and 
environment  fit>m  hazards  associated 
with  radioactive  material  and  are 
sufficiently  flexible  to  afford  cost 
effective  implementation.  In  particidar. 
the  Department's  appUcation  of  the  "as 
low  as  reasonably  adiievable"  (ALARA) 
process  to  permit  individual  operations 
to  select  site  specific  goals  and 
appropriate  means  of  achieving  them  in 
a  manner  that  considere  social, 
technical,  economic,  practical  and 
pubUc  poUcy  considerations  along  with 
dose  reduction  provides  flexibiUty  to 
address  site  specific  factors  and  avoids 
the  "one  size  fits  all"  concept.  The 
adoption  of  specific  dose  limits  below 
which  the  ALARA  process  operates 
provides  added  assurance  that  the  rules 
areprotective. 

Those  comments  that  favor  the 
addition  of  more  detailed  requirements 
should  specify  the  requirements  to  be 
added  and  the  reasons  why  a  partioilar 
requirement  should  be  imposed 
uniformly  throughout  the  DOE  complex. 
Likewise,  those  comments  that  favor 
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requirements  more  in  the  form  of 
performance  objectives  should  describe 
such  objectives  in  sufficient  detail  to 
permit  an  evaluation  of  the  extent  to 
which  they  are  sufficient  to  ensure 
adequate  protection  of  workers,  the 
pubUc,  and  the  environment. 

2.  Organization  of  the  draft  final  rule. 
In  response  to  pubUc  comments,  the 
Department  is  considering  revising  the 
struct\u«  of  the  rule  to  make  the 
presentation  easier  to  foUow.  The 
Department  also  is  considering  whether 
definitions  should  be  added,  revised  or 
deleted  for  consistency  and  to  eliminate 
ambiguity. 

3.  Demonstrating  compliance  with 

_  dose  limits.  The  primary  dose  Umit  of 
100  mrem  is  based  on  all  sources  of 
radiation.  To  demonstrate  compUance 
with  dose  limits,  the  rule  requires 
evaluations  of  doses  to  members  of  the 
pubUc  who  Uve  in  or  occupy  an  area 
most  likely  to  receive  the  highest  doses. 
It  also  requires  consideration  of  the 
likely  exposure  pathways  through  air, 
water,  food,  and  surfaces  of  property 
and  the  location  of  those  sources.  Doses 
from  radiation  sources  other  than  those 
from  DOE  activities  must  also  be 
evaluated.  DOE  is  considering 
modifying  the  proposed  rule  to  require 
evaluation  of  doses  from  non-DOE 
activities  only  when:  (1)  The  dose  from 
DOE  activities  exceeds  30  mrem  in  a 
year,  and,  (2)  the  dose  from  the  non- 
DOE  activities  also  exceeds  30  mrem  in 
a  year  to  the  same  individuals.  This 
allocation  of  the  primary  dose  limit  to 
different  sources  of  radiation  exposure 
is  consistent  with  national  and 
international  gudelines  and  is  a 
practical  approach  which  ensures  that 
the  primary  dose  limit  will  Ukely  not  be 
exceeded. 

4.  Doses  from  accidental  releases  of 
Radioactive  materials.  Some 
commenters  were  concerned  with  the 
application  of  the  part  834  dose  limits 
to  accidents.  The  Department  is 
considering  deleting  §  834.9  of  the 
proposed  rule  which  resulted  in 
confusion.  The  proposed  rule  was 
imclear  as  to  whether  and  when  these 
doses  were  subject  to  the  dose  limits. 
The  Department  is  considering 
clarifying  the  appUcability  of  the  dose 
limits  by  adding  §  834.1(b)  stating  "The 
pubUc  dose  limits  in  this  rule  are 
intended  to  apply  to  doses  to  members 
of  the  general  public  from  routine 
operations  and  operational  occurrences. 
Tne  dose  limits  are  not  intended  to  be 
safety  design  criteria  or  guides  for 
mitigating  the  consequences  of 
accidents."  DOE  would  continue  to 
require  that  doses  from  accidents  be 
evaluated  and  reported. 


5.  Requirements  appUcable  to  liquid 
sources  of  radioactive  materials — liquid 
discharges.  The  Department  is 
considering  an  option  to  clarify  that 
stormwater  runoff  and  pvuge  water 
containing  residual  radioactive  material 
are  considered  to  be  Uquid  waste 
streams.  Moreover,  to  reduce  dual 
regulation,  the  Department  is 
considering  an  option  to  allow  DOE 
activities  operated  in  accord  with  a 
National  or  State  PoUution  Discharge 
Elimination  System  permit  to  be  exempt 
from  selected  requirements. 

6.  Discharges  of  liquid  waste  to 
aquifers  and  phaseout  of  soil  columns. 
The  proposed  rule  provided  for 
discontinuance  of  existing  soil  columns 
and  the  prohibition  or  increased 
discharges  to  soil  columns.  The 
Department  is  considering  an  option 
that  would  provide  for  exceptions 
where  the  discharges  to  the  soil 
coliunns  are  treated  by  the  Best 
Available  Technology  (BAT)  and  would 
result  in  less  risk  to  the  pubUc  and  the 
environment  than  any  other  practicable 
alternative  waste  management  practice. 
This  process  would  allow  case-by-case 
exceptions,  include  requirements  to 
ensure  the  National  Primary  Drinking 
Water  regulations  are  not  exceeded,  and 
require  monitoring  of  actual 
concentrations  in  the  soil  column  and 
aquifers. 

7.  Discharges  to  sanitary  sewerage. 
The  Department  is  considering  an 
option  to  make  its  requirements  for 
discharges  to  sanitary  sewerage  more 
consistent  with  the  NRC  requirements 
on  discharges  of  radioactive  materials 
frtDm  NRC-Ucensed  facilities  in 

§  20.2003  of  10  CFR  part  20.  This  option 
would  Umit  the  released  material  to 
dissolved  or  dispersible  biologic 
materials. 

8.  Radiation  protection  of  aquatic 
organisms.  As  proposed,  part  834 
contained  requirements  for  the 
protection  of  aquatic  organisms.  Some 
commenters  were  concerned  about 
implementation  of  the  1  rad  per  day 
aquatic  limit.  There  was  concern  with 
the  difficulty  and  cost  associated  with 
adequately  defining  dose  to  organisms 
in  an  exposed  population.  DOE  is 

•Considering  establishing  a  screening 
criterion  to  simpUfy  the  demonstration 
of  compUance.  If  it  can  be  shown  that 
the  estimated  dose  to  a  representative 
individual  of  an  exposed  population  is 
less  that  0.1  rad  per  day,  then 
compUance  with  the  primary  aquatic 
Umit  may  be  assimsed;  otherwise  more 
detailed  analyses  are  needed.  The 
Department  is  seeking  comments  on  the 
use  of  this  screening  criterion. 

9.  Appended  Guides.  The  Department 
is  considering  omitting  the  tables  of 


Derived  Concentration  Guides  (DCGs) 
appended  to  the  proposed  rule  as 
Appendix  A  in  order  to  permit  periodic 
revision  of  the  information  found  in  the 
appendix.  This  option  would  require 
that  DCG  values  and  other  factors  be 
taken  bom  DOE-approved  references  or 
calculated  by  DOE-approved  methods. 

The  Department  urges  interested 
members  of  the  pubUc  to  comment  on 
the  important  issues  discussed  above. 

Issued  in  Washington,  DC,  on  August  28 
1995. 

Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary. 
Environment,  Safety  and  Health. 
[FR  Doc.  95-21648  Filed  8-30-95;  8:45  am] 
MLUNQ  CODE  646»41-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  268 
[Docket  No.  R-0e»4] 

Rules  Regarding  Equal  Opportunity 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACnON:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Board  of  Governors  of  tiie 
Federal  Reserve  System  (the  Board)  is 
seeking  pubUc  comment  on  a  proposed 
amendment  to  its  Rules  Regarding  Equal 
Opportunity  which  corrects  an 
ambiguity  in  the  provision  regarding 
access  to  the  investigative  file.  The 
Rules  set  out  the  complaint  processing 
procedures  governing  complaints  by 
Board  employees  and  applicants  for 
employment  aUeging  discrimination  in 
employment,  and  related  matters. 
DATES:  Comments  must  be  submitted  on 
or  before  October  2, 1995. 
ADDRESSES:  Comments  should  refer  to    " 
Docket  No.  R-09B4,  and  may  be  mailed 
to  WilUam  W.  Wiles,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building, 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  NW  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  §  261.8  of  the  Board's  Rules 
Regarding  AvailabiUty  of  Information, 
12  CFR  261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Mills  WilUams,  Senior  Attorney  (202/ 
452-3701).  or  Stephen  L.  Siciliano, 
Special  Assistant  to  the  General  Counsel 
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for  Administrative  Law  (202/452-3920), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551.  For  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  contact  Dorothea  Thompson 
(202/452-3544). 

SUPPI^MENTARY  INFORMATION:  The 
Board's  current  Rules  Regarding  Equal 
Opportunity  (12  CFR  part  286)  provide 
that  a  person  who  files  an 
administrative  complaint  of 
discrimination  under  the  Rules  must  he 
given  a  copy  of  the  investigative  file 
relative  to  the  complaint  within  180 
days  after  the  filing  of  the  complaint 
with  the  Board,  unless  the  time  is 
otherwise  extended.  12  CFR  268.207(f). 
The  Rules  further  provide  that  the 
"Board  may  unilaterally  extend  the  time 
period  *  *  *  where  it  must  sanitize  a 
complaint  file  that  may  contain 
confidential  information  of  the  Board 
under  12  CFR  part  261,  or  other 
privileged  information  of  the  Board 

•  *  *."  12  CFR  268.207(e).  The 
corresponding  language  in  the  federal 
sector  complaint  processing  regulation 
of  the  Equal  Employment  C^portunity 
Commission  (Commission)  provides 
that  an  "agency  may  unilaterally  extend 
the  time  period  *  *  •  where  it  must 
sanitize  a  complaint  file  that  may 
contain  information  classified  pursuant 
to  Executive  Order  12356,  or  successor 
orders,  as  secret  in  the  interest  of 
national  defense  or  foreign  poUcy 

*  *   *."  29  CFR  1614.108(e). 

The  Board's  Rules  require  that,  at  the 
completion  of  an  investigation,  the 
investigative  file  he  made  available  to 
each  complainant.  12  CFR  268.207(f).  It 
has  come  to  the  Board's  attention  that  in 
certain  cases  confidential  supervisory 
information,  as  defined  in  12  CFR 
261.2(b),  or  other  confidential 
information  may  be  relevant  to  a 
complaint  filed  under  the  Rules.  It  was 
the  Board's  intenticm  to  provide  that 
confidential  information  of  the  Board 
that  is  relevant  to  the  complaint  be 
included  in  the  investigative  file  made 
available  to  the  complainant  and  to  the 
complainant's  personal  representative. 

The  Board  recognizes  that  the 
language  in  its  current  regulations  with 
respect  to  an  extension  of  time  when 
necessary  to  sanitize  a  complaint  file  of 
confidential  information  could  be 
interpreted  as  preventing  such 
information  from  being  included  in 
such  a  file  where  relevant  to  a  specific 
complaint.  Accordingly,  the  Board 
beUeves  this  current  provision  in  the 
Rules  should  be  amended  to  make  clear 
that,  where  relevant,  confidential 
information  of  the  Board  may  be 


included  in  a  complaint  file. 
Specifically,  §  268.207(e)  of  the  Rules 
would  be  amended  to  provide  that  the 
time  period  for  completing  an 
investigation  may  be  unilaterally 
extended  by  the  Board  only  where 
classified  national  security  information 
must  be  sanitized.  The  proposed 
amendment  would  conform  this 
provision  of  the  Rules  to  the 
corresponding  provision  in  the 
complaint  processing  regulation  of  the 
Commission. 

In  addition,  a  new  paragraph 
(§  268.207(e)(2))  would  be  added  to 
§  268.207(e)  of  the  Board's  Rules  that 
would  expressly  authorize  the 
placement  by  the  investigator,  the  EEC 
Programs  Director,  or  another 
appropriate  officer  of  the  Board  of 
relevant  confidential  information  in  the 
investigative  file  that  is  provided  to  a 
complainant  and  to  his  or  her  personal 
representative. 

The  new  paragraph  would  also 
contain  a  provision  making  clear  that 
those  who  have  access  to  an 
investigative  file,  such  as  the 
complainant  and  the  complainant's 
representative,  containing  any 
confidential  information  are  subject  to 
all  appUcable  restrictions  in  existing 
law  governing  the  disclosure  of  such 
information,  in  pwxticular,  the  Board's 
Rules  Regarding  Availability  of 
Information  (12  CFR  Part  261)  and, 
where  appUcable,  the  Privacy  Act.  This 
means  that  confidential  information  in 
an  investigatory  file  may  be  disclosed 
further  only  to  the  extent  permitted  by 
such  restrictions. 

The  Board  notes,  in  this  regard,  that 
its  restrictions  on  imauthorized 
disclosure  of  confidential  information 
by  persons  in  possession  of  such 
information  bind  all  such  persons,  not 
merely  those  who  are  employees  of  the 
Board.  12  CFR  261.8(c),  261.13(e). 
261.14. 

The  Board's  Rules  Regarding 
AvailabiUty  of  hiformation  (12  CFR  261 
subpart  C)  provide  a  mechanism  by 
which  a  person  having  confidential 
information  of  the  Board  may  request 
permission  to  disclose  further  such 
information,  however.  Accordingly, 
application  must  be  made  to  the  Board'^ 
General  Counsel  under  12  CFR  261.13 
for  approval  of  further  production  or 
disclosure  by  a  complainant  or  personal 
representative  of  confidential 
information. 

Moreover,  under  the  proposed 
amendment,  it  would  be  expUcit  that 
certain  information  that  is  not 
confidential  supervisory  information 
but  nevertheless  may  be  included  in  an 
investigative  file  may  be  subject  to  the 
Privacy  Act  or  to  Executive  Order 


12356.  Such  information  also  may  not 
be  disclosed  to  or  by  the  complainant 
unless  disclosure  is  authorized 
consistent  with  the  requirements  and/or 
prohibitions  of  Executive  Order  12356 
or  of  the  Privacy  Act  (5  U.S.C  552a).' 

Although  these  revisions  to  the 
Board's  Rules  Regarding  Equal 
Opportunity  may  be  viewed  as  an 
interpretative  rule  with  regard  to  the 
rights  of  complainants  and  the  duties  of 
complainants  and  their  personal 
representatives,  the  revisions  clarify  that 
confidential  information  regarding  the 
affairs  of  nonparties  may  be  made 
available  to  a  complainant,  and  to  his  or 
her  personal  representative,  in 
appropriate  cases.  Accordingly,  since 
the  interests  of  nonparties  may  be 
affected,  the  Board  deems  it  appropriate 
to  treat  this  revision  as  a  substantive 
rule  and  to  solicit  pubUc  comment. 

List  (rf  Subjects  in  12  CFR  Part  268 

Administrative  practice  and 
procedure.  Aged,  Civil  rights,  Equal 
employment  opportimity,  Federal 
buildings  and  facihties,  Federal  Reserve 
System,  Government  employees. 
Individuals  with  disabilities,  ReUgious 
discrimination.  Sex  discrimination. 
Wages. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  268  as  set  forth  below: 

PART  268— RULES  REGARDING 
EQUAL  OPPORTUNITY 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  244  and  248  (i),  (k) 
and  (1). 

2.  In  §  268.207,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  268ut07    Investigation  of  coniplaints. 

***** 

(e)(1)  The  Board  shall  complete  its 
investigation  within  180  days  of  the 
date  of  the  filing  of  an  individual 
complaint  or  within  the  time  period 
contained  in  the  determination  of  the 
Commission  on  review  of  a  dismissal 
pursuant  to  §  268.206  of  this  part.  By 
written  agreement  within  those  time 
periods,  the  complainant  and  the  Board 
may  voluntarily  extend  the  time  period 
for  not  more  than  an  additional  90  days. 
The  Board  may  imilaterally  extend  the 


'  Information  sub)ect  to  the  Privacy  Act  may 

thereafter  be  disclosed  when  necessary  in       

accordance  with  the  routine  use  provision  12  CFR 
a.  10(b)(3).  See  Board  System  of  Records,  BGFRS-5, 
Federal  Reserve  Regulatory  Service  1  8-338.  A 
federal  criminal  statute  regarding  the  unauthorized 
conversion  of  Board  property  may  restrict 
disclosure  of  confidential  Board  information  in 
certain  cases  unless  authorization  has  been 
specifically  given.  18  U.S.C.  641. 
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time  period  or  any  period  of  extension 
for  not  mon  than  30  days  where  it  must 
sanitize  an  investigative  file  that  may 
contain  information  classified  pursuant 
to  Executive  Order  No.  12356,  or 
successor  orders,  as  secret  in  the  interest 
of  national  defense  or  foreign  policy. 
provided  the  Board  notifies  the 
complainant  of  the  extension. 
(2)  Confidential  supervisory 
information,  as  defined  in  12  CFR 
261.2(b),  and  other  confidential 
information  of  the  Board  may  be 
included  in  the  investigative  file  by  the 
investigator,  the  EEG  Programs  Director, 
or  another  appropriate  officer  of  the 
Board,  where  such  information  is 
relevant  to  the  complaint  Neither  the 
complainant  nor  the  complainant's 
personal  representative  may  make 
nirther  disclosure  of  such  information, 
-however,  except  in  compliaiu:e  with  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  pari  261.  and 
«^ere  applicable,  the  Board's  Rules 
Regarding  Access  to  and  Review  of 
Personal  Information  in  Systems  of 
Records.  12  CFR  part  261a. 
•        *        *        •        • 

By  order  of  tlie  Board  of  GovemoTS  of  tlie 
Federal  Reserve  Syatam,  August  25, 1995. 
Finnifcr  J.  JohoMni, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-21616  Filed  8-30-95;  8:45  am] 
■UJNQ  COOE  ttlO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  . 
14  CFR  Part  71 
[Alrapaoe  Doctot  No.  95-ACE-4] 

Proposad  Amandment  to  Ctaas  E 
Airapaca;  Fairmont,  NE 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Fairmont.  NE  to  accommodate  a  new 
standard  instrument  approach 
procedure  (SIAP)  at  Fairmont  State 
Airfield.  Fairmont.  NE.  The  recent 
discovery  of  a  new  tower  south  of  the 
airport  has  raised  the  minimiuns  on  the 
NDB  Runway  35  SIAP  at  Fairmont  State 
Airfield.  This  proposed  standard 
hastrument  approach  procedure  (SIAP) 
to  Rimway  17  at  Fairmont  State  Airfield, 
utilizing  the  Beklof  NDB  will  provide 
lower  minimums  for  aircraft  executing  a 
SIAP  at  Fairmont,  NE. 

DATES:  Comments  must  be  received  on 
orbefrae  October  1. 1995. 


ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager,  Air 
Traffic  Operations  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  95-ACE-4,  601  East  12th 
Street,  Kansas  City.  MO  64106. 

The  official  doocet  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Operations  Branch,  Air  Traffic  Division, 
at  the  address  Usted  above. 
FOR  FURTMER INFORMATXM  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Air  Traffic  Qpierations  Branch.  ACE- 
530c,  Federal  Aviation  Administration, 
601  East  12th  Street.  Kansas  Qty, 
Missouri  64106;  telephone:  (816)  42&- 
3408. 

SUPP«.EMEMTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ihe  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  tripUcate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  95-ACE-4." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  closing  date  for  comments  wiU  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  wiU  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  cc^y  of  this 
Notice  of  Proposeid  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  hidependence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcaticm 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controUed  airspace 
for  a  new  Instrument  Flight  Rides  (IFR) 
procedure  at  the  Fairmont  State 
Airfield.  The  additional  airspace  would 
segregate  aircraft  operating  under  VFR 
conditions  from  aircraft  operating  imder 
IFR  procedures.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circiunnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9B,  dated  July  18, 1994.  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  tliis  docviment  would  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiUations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUdes  and  procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipiated 
impact  is  so  mininial  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatcny 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me.  the  Federal 
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Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

fTI.I    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.96,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
foUows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACE  NE  ES  FainaoBt.  ME  [Raviafld] 

Painnont  State  Airfield,  NB. 

(Lat.  40"35'09"  N,  long.  97»34'23"  W) 
BeklofNDB 

(Ut  40'35'24"  N,  long.  9r34'05''  W) 
That  airapaoe  extending  upward  fonn  700 
fset  above  the  siuface  within  a  6.8-mile 
radius  of  the  Fairmont  State  Airfield  and 
within  2.6  miles  each  side  of  the  189°  bearing 
of  the  Beklof  NDB  extending  from  the  6.8- 
mile  radius  to  7  miles  southeast  of  the 
airport. 
•        •        *        *        • 

Issued  in  Kansas  Qty,  MO,  on  August  4, 
1995. 
Henun  J.  Lyons, 

Manager,  Air  Traffic  Division,  Central  Region. 
IFR  Doc.  95-21681  Filed  8-30-95;  8:45  am) 
■■XMQ  COM  4eia-1S-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29CFRCti.XIV 

Oktor  Woffcers  B«n«tt  Protsction  Act 
of  1990  (OWBPA) 

AQENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Notice  of  Intent  to  form  a 
Negotiated  Rulemaking  Advisory 
Committee  to  Develop  a  Proposed  Rule: 
Request  for  representation. 

SUMMARY:  EEOC  announces  its  intent  to 
establish  an  OWBPA  Negotiated 
Rulemaking  Advisory  Committee  ("the 
Committee")  under  the  Negotiated 
Rulemaking  Act  (NRA),  the  Federal 
Advisory  Committee  Act  (FACA),  and 
section  9  of  the  Age  EKscrimination  in 
Employment  Act  of  1967,  as  amended 
(ADEA),  29  U.S.C.  628,  to  negotiate 
issues  associated  with  the  development 


of  a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  Tide  n  of  OWBPA.  The 
Committee  will  include  representatives 
of  the  parties  interested  in,  or  affected 
by,  the  outcome  of  the  proposed  rule. 
EBOC  requests  that  interested  parties 
submit  their  requests  for  membership  on 
the  Committee. 

DATES:  EEOC  must  receive  written 
requests  for  membership  by  October  2, 
1995. 

ADDRESSES:  All  written  requests  for 
Committee  membership,  and  any 
comments  on  the  rulemaking  process, 
should  be  sent  to:  Executive  Secretariat, 
EEOC,  1801  L  Street,  NW.,  Washington, 
ex:  20507. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Joseph  N.  Cleary,  Director,  ADEA 
Division,  Office  of  Legal  Coimsel,  EEOC, 
1801  L  Street,  NW.,  Washington,  DC 
20507  (202) 663-4690. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Congress  amended  the  ADEA  in  1990 
to  clarify  the  prohibitions  against 
discrimination  on  the  basis  of  age.  In 
Title  I  of  OWBPA,  Congress  addressed 
discrimination  in  employee  benefits. 
Title  Q  addressed  waivers  of  rights  and 
claims  under  the  ADEA,  amending 
section  7  of  that  Act  by  adding  a  new 
subsection  (f).  Tide  II  expressly 
provided  that  imsupervised  waivers 
may  be  valid  and  enforceable  imder  the 
ADEA  only  if  diey  meet  certain 
eniunerated  requkements  and  are 
knowing  and  volimtary  waivers  of 
rights.  EEOC  intends  to  engage  in 
rulemaking  on  certain  Title  II  issues. 

In  light  of  the  1990  amendments  to 
the  ADEA,  EEOC  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  in  the  Federal  Register,  57  FR 
10626  (March  27, 1992),  seeking 
information  from  the  public  on  various 
issues  under  Titles  I  and  IT  of  OWBPA. 
In  response  to  the  ANPRM,  EEOC 
received  approximately  40  comments, 
many  of  which  presented  detailed 
analyses  of  Title  D  issues,  raising  the 
possibility  that  EEOC  should  provide 
formal  guidance  on  waivers  of  rights. 

This  Notice  annoimces  EEOC's  intent 
to  use  negotiated  rulemaking  to  develop 
a  proposed  Title  II  rule.  It  also  sets  forth 
basic  concepts  of  negotiated  nUemaldng 
and  outlines  the  criteria  that  EEOC 
expects  to  use  in  selecting  the 
Committee  and  conducting  the 
rulemaking.  This  Notice  allows  30  days 
for  interested  parties  to  request 
appointment  to  the  Committee. 

n.  Negotiated  Rulemaking  in  General 

The  Administrative  Conference  of  the 
United  States  (ACUS)  has  discussed 


why  negotiated  rulemaking  may 
alleviate  certain  problems  associated 
with  more  traditional  rulemaking 
procedures: 

Experience  indicates  that  if  the  parties  in 
interest  were  to  work  together  to  negotiate 
the  text  of  a  proposed  rule,  they  might  be 
able  in  some  circumstances  to  identify  the 
major  issues,  gauge  their  importance  to  the 
respective  parties,  identify  the  infonnation 
and  data  necessary  to  resolve  the  issues,  and 
develop  a  rule  that  is  acceptable  to  the 
respective  interests,  all  within  the  contours 
of  tlie  substantive  statute. 

47  FR  30708  (June  18, 1982);  1  CFR 
305.82^. 

There  have  been  numerous  effective 
uses  of  negotiated  rulemaking 
procedures  by  such  agencies  as  the 
Enviroiunental  Protection  Agency,  the 
Department  of  Transportation,  and  the 
Federal  Aviation  Administration.  EEOC 
believes  that  the  use  of  negotiated 
rulemaking  procedures  will  meet  the 
goals  set  out  in  the  ACUS  analysis, 
above,  and  adopts  those  goals  by 
reference. 

m.  Justification  for  Use  of  Negotiated 
Rulemakiiig 

In  selecting  Title  II  of  OWBPA  as  a 
subject  for  negotiated  rulemaking,  EEOC 
has  made  the  following  determinations 
under  criteria  set  out  in  the  NRA: 

(1)  There  is  a  need  for  a  rule; 

(2)  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantiy  affected  by  the  nUe; 

(3)  There  is  a  reasonable  likelihood 
that  a  Committee  can  be  convened  with 
a  balanced  representation  of  persons 
who: 

(a)  Can  adequately  represent  the 
interests  identified  under  paragraph  (2), 
above;  and 

(b)  Are  willing  to  negotiate  in  good 
faith  to  reach  a  consensus  on  the 
proposed  nde; 

(4)  There  is  a  reasonable  likelihood 
that  the  Committee  will  reach  a 
consensus  on  the  proposed  nde  within 
a  reasonable  fixed  period  of  time; 

(5)  The  procedure  will  not 
tmreasonably  delay  the  NPRM  and  the 
issuance  of  a  final  nde; 

(6)  EEOC  has  adequate  resources  and 
is  willing  to  commit  those  resoiuces, 
including  technical  assistance,  to  the 
Committee; 

(7)  EEOC,  to  the  maximum  extent 
possible  consistent  with  its  legal 
obligations  and  the  need  by  EEOC 
Commissioners  to  review  any  draft 
rulemaking,  will  use  the  consensus  of 
the  Conunittee  with  respect  to  the 
proposed  rule  as  the  basis  for  the 
NPRM. 

EEOC  will  follow  all  requirements  set 
out  in  the  ADEA,  the  Administrative 
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Procedxues  Act  (APA),  or  any  other 
statute  with  regard  to  rulem^dng. 
including  the  need  for  a  notice  and 
comment  period  to  permit  members  of 
the  public  to  present  their  concerns 
regarding  the  NPRM.  Nothing  herein 
woidd  deny  Committee  members  the 
right  to  take  part  in  the  APA  comment 
process. 

In  the  event  that  EEOC  does  not 
receive  requests  for  representation  from 
a  sufficient  number  of  individuals  or 
groups  representing  the  affected 
interests,  EEOC  reserves  the  right  to 
imdertake  rulemaking  processes  other 
than  negotiated  ndemaking. 

IV.  Issues  fi>r  Negotiation 

This  list  is  for  piuposes  of  general 
notice  oiUy  and  is  not  intended  to  be 
either  an  exclusive  or  a  mandatory  list 
of  issues.  EEOC  will  work  with  the 
Committee  to  decide  which  of  the  issues 
listed,  or  other  issues  not  listed,  will  be 
negotiated  in  the  negotiated  ndemaking 
process.  EEOC  welcomes  comments 
bom  the  public  within  the  next  30  days 
with  regard  to  possible  issues  to  be 
considered  by  the  Committee. 

1.  Section  7(f)(1)(F)  of  die  ADEA 
mandates  that  an  employee  be  given 
either  21  days  or  45  days  to  decide 
whether  or  not  to  sign  a  waiver, 
depending  upon  whether  the  employer's 
action  falls  within  the  requirements  of 
section  7(f)(l)|^).  Is  it  necessary  to 
restart  the  21  or  45  day  period  if  (a)  a 
material  modification  is  made  to  the 
waiver  agreement  and/or  to  the 
consideration  offered  by  the  employer; 
or  (b)  any  modification  is  made  to  die 
waiver  agreement? 

2.  May  the  21, 45,  and  7  day  periods 
set  out  in  section  7  of  the  ADEA  be 
shortened  by  mutual  consent  of  the 
parties?  If  so,  what  proof  is  necessary  to 
determine  if  the  time  shortening  is 
voluntary  on  the  employee's  part? 

3.  Section  7(f)(1)(H)  of  the  ADEA 
contains  notification  requirements  "if  a 
waiver  is  requested  in  connection  with 
an  exit  incentive  or  other  employment 
termination  program  offered  to  a  group 
or  class  of  employees  *  •  •"  Are  the 
requirements  in  that  section  limited  to    ' 
voluntary  separation  programs,  or 
wotdd  the  requirements  apply  also  to  a 
waiver  offered  during  an  involuntary 
termination  such  as  a  reduction  in 
force? 

4.  How  shoidd  EEOC  define  such 
terms  appearing  in  section  7(f)(1)(H)  as 
"program",  "class",  "unit",  "group", 
"job  classification",  and  "organizational 
unit"? 

5.  Does  the  ADEA  permit  an  employer 
to  satisfy  the  notification  requirements 
in  section  7(f)(1)(H)  by  having  the 
information  available  for  any  interested 


emplo3ree  in  a  central  location,  such  as 
the  employer's  personnel  office,  or  is  it 
necessary  for  an  employer  to  provide  all 
relevant  information  to  every  afiiacted 
employee? 

6.  What  are  the  mtninnim 
requirements  of  "knowing  and 
voluntary"  where  an  employer  and 
employee  privately  and  fridependendy 
setUe  a  charge  that  has  been  filed  with 
die  EEOC? 

7.  What  is  meant  by  the  language  in 
section  7(f)(l)P)  of  the  ADEA  allowing 
waivers  "only  in  exchange  for 
consideration  in  addition  to  anything  of 
value  to  which  the  individual  already  is 
entided"?  May  an  employer  that  has 
previously  given  benefits  (such  as 
severance  pay)  without  requiring  a 
waiver  of  ADEA  rights  later  change  its 
pohcy  or  practice  to  require  a  waiver  in 
exchange  for  such  benefits? 

8.  What  is  the  legal  status  of  the 
consideration  given  for  a  waiver  if  EEOC 
finds  that  the  waiver  is  invalid? 

9.  Is  an  employer  required  to  offer 
more  consideration  for  a  waiver  of  rights 
by  a  person  who  is  age  40  or  over  than 
is  offered  to  a  person  under  the  age  of 
40? 

V.  Negotiation  Procedures 

The  following  proposed  procediues 
and  guidelines  are  based  upon  5  U.S.C 
581  et  seq.,  and  would  apply  to  EEOC's 
process.  'These  procedures  and 
gmdelines  may  be  augmented  or 
modified  as  a  result  of  comments 
received  in  response  to  this  Notice  of 
Intent  or  during  the  negotiation  process, 
within  the  parameters  of  applicable  law. 

A.  Notice  of  Intent  To  Establish  an 
OWBPA  Negotiated  Rulemaking 
Advisory  Committee 

For  the  reasons  stated  in  previous 
sections,  EEOC  announces  its  intent  to 
establish  the  Committee  in  accordance 
with  the  requirements  of  FACA  and  the 
General  Services  Administration  (GSA) 
gtudelines  at  41  CFR  101-6.10  et  seq. 

B.  Committee  Notice 

After  evaluating  the  comments  and 
requests  received  pursuant  to  this 
Notice,  EEOC  will  issue  a  Committee 
Notice  aimoimcing  the  establishment  of 
the  Committee  and  the  membership  of 
the  Committee.  The  Committee 
membership  roster  will  be  published  in 
the  Federal  Register. 

C.  Interests  Involved 

(1)  EEOC  has  tentatively  identified  the 
following  interests  as  ones  that  may 
wish  to  participate  in  the  negotiations 
through  their  representatives: 

*  Groups  assisting  older  persons. 

*  Large  and  small  employers. 


'  Labor  orsanizations. 

*  State  and  local  governments: 

*  Bar  organizations. 

*  Institutions  of  higher  education. 
(2)  One  purpose  of  this  Notice  of 

Intent  is  to  determine  whether  the 
ndemaking  would  substantially  affect 
any  interests  that  are  not  listed  above. 
EEOC  is  willing  to  expand  the  list  of 
affected  interests  based  upon  comments 
received.  EEOC  believes  that  affected 
interests  should  be  represented  on  the 
Committee  and  that  the  Committee  have 
balanced  representation. 

D.  Participants 

The  Committee  is  not  likely  to  exceed 
20  participants,  including  EEOC's 
representatives  on  the  Committee.  If  a 
smaller  number  of  participants  can 
represent  effectively  the  interests 
affected  by  the  ndemaldng,  EEOC  will 
structiire  a  smaller  Committee. 

It  is  expected  that  Committee 
members  Mrill  have  substantial  expertise 
in  the  technical  aspects  of  Tide  n  of 
OWBPA  and  the  concerns  of  employos 
and  older  employees  with  respect  to 
rights  and  obligations  imder  the  ADEA. 
Persons  interested  in  being  appointed  as 
members  of  the  Committee  should  detail 
their  experience  and  qualifications,  the 
interestfs)  they  wish  to  represent,  and 
how  those  interest(8)  would  be  affected 
by  the  rule. 

E.  Good  Faith  Negotiation 

Participants  should  be  willing  to 
negotiate  in  good  faith  in  an  effort  to 
reach  an  appropriate  consensus  on  the 
issues  involved  in  the  rulemaking. 

F.  Facilitators 

The  Federal  Mediation  and 
Conciliation  Service  will  provide  two 
Facilitators  for  this  rulemakii^.  Their 
role  is  to  help  the  negotiation  process  to 
nm  smoothly,  assist  participants  reach 
consensus,  chair  the  acttial  negotiations, 
and  determine  the  feasibility  of 
negotiating  particular  issues.  Other 
duties  may  be  added  during  the 
negotiating  process. 

G.  EEOC  Representatives 

The  EEOC  representatives  will  be  full 
and  active  participants  in  the  consensus 
budding  negotiations.  EEOC  also  will 
provide  the  Committee  with  necessary 
support  persoimel  and  technical 
resotuY»s,  to  the  extent  feasible. 

H.  Meeting  Schedule 

Once  the  Committee  has  been 
selected,  EEOC  will,  after  consultation 
with  the  Committee  members,  publish 
in  the  Federal  Register  the  date  of  the 
first  meeting.  The  first  meeting  will  be 
held  at  EEOC  Headquarters,  1801  L 
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Street,  NW.,  Washington,  DC,  and  it  is 
anticipated  that  all  future  meetings  will 
also  be  held  at  that  address.  At  that  first 
meeting,  the  Committee  will  focus  upon 
procedural  matters  and  protocols, 
including  dates,  times,  and  locations  of 
future  meetings;  identification  of  the 
principal  issues  for  resolution;  and  a 
target  date  for  the  completion  of  the 
NPRM. 

In  order  to  prevent  delay  in  the 
preparation  of  guidance  under  Title  II  of 
OWBPA,  EEOC  intends  to  terminate  the 
Committee's  activities  no  later  than  180 
days  after  the  date  of  the  first  meeting, 
unless  circumstances  call  for  extending 
the  deadline. 

/.  Committee  Procedures 

Committee  meetings  will  be 
conducted  in  accordance  with  the 
requirements  of  FACA,  which  provides 
for  filing  a  Committee  Charter  with  GSA 
and  appropriate  Congressional 
committees,  meetings  open  to  the 
public,  filing  of  written  statements  by 
interested  persons  before  or  after 
meetings,  presentation  of  oral 
statements  where  time  permits,  and 
retention  of  meeting  records. 

Committee  meetings  will  be 
announced  in  the  Federal  Register.  The 
Committee  will  establish  the  detailed 
procedures  for  its  meetings. 

/.  Records  of  Meetings 

In  accordance  with  FACA,  EECX:  will 
keep  minutes  of  all  Committee  meetings 
and  will  place  these  minutes  in  the 
pidt^c  rulemaking  docket. 

JC  Deflnitjon  of  Consensus 

The  goal  of  the  negotiation  process  is 
"tmanimous  concurrence  among  the 
interests  represented."  5  U.S.C.  582(2). 
EECXD  expects  Committee  members  to 
establish  their  own  working  definition 
of  the  term  "consensiu." 

Dated:  August  28. 1995. 
Giftart  F.  CaadlM. 
Chairman. 

(FR  Doc  95-21654  Piled  8-30-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMTOSION 

47CFRPart73 

[MM  DocfcM  No.  95-136;  RM-8681] 

Radk)  Broadcasting  Services;  Honor, 

Mi 

AOBICY:  Federal  Commimications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Jacqueline  F.  Bourgard,  proposing  the 
allotment  of  Channel  264A  to  Honor, 
Michigan,  as  that  community's  first 
local  service.  There  is  a  site  restriction 
3  kilometers  (1.8  miles)  nwth  of  the 
community.  Canadian  concurrence  will 
be  requested  for  this  allotment  at 
coordinates  44-41-26  and  86-01-05. 

DATES:  Comments  must  be  filed  on  or 
before  October  19, 1995,  and  reply 
comments  on  or  before  November  3, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  La 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  foUows:  Jacqueline  F. 
Bourgard,  P.O.  Box  365,  Mesick. 
Michigan  49668. 

FOR  FURTHER  mFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-135,  adopted  August  16, 1995.  and 
released  August  28, 1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  piuchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Monbers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  cotut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jolm  A.  Kanoaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doa  95-21613  Piled  8-30-95;  8:45  am] 
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47CFRPart73 

[MM  Dociwt  No.  95-136;  RM-86B2] 

Television  Broadcasting  Services; 
Sioux  Falis.  SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Red 
River  Broadcast  Corp.  ("RRBC"), 
proposing  the  allotment  of  UHF 
television  Channel  46  at  Sioux  Falls, 
South  Dakota,  as  potentially  the 
community's  sixth  local  television 
broadcast  service.  If  the  channel  is 
allotted  with  cut-off  protection, 
petitioner  also  requests  that  RRBC  be 
allowed  to  amend  its  pending 
application  for  UHF  television  Channel 
36-f  at  Sioux  Falls  to  reflect  operation 
on  the  new  channel.  Channel  46,  with 
zero  offset,  can  be  allotted  to  Sioux  Falls 
in  compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  46  at  Sioux  Falls  are  North 
Latitude  43-32-30  and  West  Longitude 
96-44-00. 

DATES:  Comments  must  be  filed  on  or 
before  October  19, 1995  and  reply 
commraits  on  or  before  November  3, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coiuisel  or  constdtant. 
as  foUows:  John  T.  Scott,  m,  Esq., 
Crowell  &  Moring,  1001  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20004 
(Coimsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT. 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-136,  adopted  August  18, 1995,  and 
^released  August  28, 1995.  llie  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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.   Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  cotut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

Jolm  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-21611  Filed  8-30-95;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  95-137;  RM-8683] 

Radio  Broadcasting  Services;  Milton, 
WV  and  FlemlngstMjrg,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Simmons  Broadcasting  Company, 
proposing  the  substitution  of  Channel 
292B1  for  Channel  292A  at  Milton,  West 
Virginia,  and  the  modification  of  Station 
WFXN(FM)'s  license  accordingly.  To 
accommodate  the  upgrade,  petitioner 
also  proposes  the  substitution  of 
Channel  236A  for  Channel  292A  at 
Flemingsburg,  Kentucky,  and  the 
modification  of  Station  WFLE-FM's 
hcense  accordingly.  Channel  292B1  can 
be  allotted  at  Milton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  0.7  kilometers  (0.5  miles) 
southeast  to  avoid  short-spacings  to  the 
allotment  and  applications  sites  for 
Station  WRZZ-FM,  Channel  291A, 
Elizabeth,  West  Virginia.  The 
coordinates  for  Channel  292B1  at  Milton 
are  North  Latitude  38-29-02  and  West 
Longitude  82-12-59.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  19, 1995  and  reply 
comments  on  or  before  November  3, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant. 


as  follows:  Alan  C.  Campbell,  Esq., 
Irwin,  Campbell  &  Tennenwald,  P.C, 
1320  18th  Street.  NW.,  Washington,  DC 
20036  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  95-137, 
adopted  August  16, 1995,  and  released 
August  28, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  piu'chased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service; 
Inc..  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Additionally,  Channel  236A  can  be 
allotted  at  Flemingsbiug  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
Station  WFLE-FM's  presently  licensed 
site.  The  coordinates  for  Channel  236A 
at  Flemingsburg  are  North  Latitude38- 
24-42  and  West  Longitude  83-34-41. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Qiief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-21612  Filed  8-30-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-138;  RM-8684] 

Radio  Broadcasting  Services;  Casper, 
WY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
conunents  on  a  petition  jointly  filed  by 
Bruce  L  Erickson  ("Erickson"),  Hart 
Mountain  Media.  Inc.  ("Hart")  and  RxUe 
Communications  ("Rule"),  proposing 
the  allotment  of  Channels  273A  and 
284A  at  Casper,  Wyoming,  as 
potentially  the  community's  sixth  and 
seventh  local  commercial  FM 
transmission  services.  If  the  channels 
are  allotted  with  cut-off  protection, 
petitioners  also  propose  to  amend  Rule 
and  Hart's  pending  applications  for 
Channel  24  7 A  at  Qisp>er  to  specify 
operation  on  Channels  2  73 A  and  284 A, 
respectively,  leaving  the  application  of 
Erickson  as  singleton  for  Oiannel  247A, 
thereby  resolving  the  mutual  exclusivity 
for  the  channel.  Channels  273A  and 
284A  can  be  allotted  at  Casper  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channels  273A  and  284A  at  Casper  are 
North  Latitude  42-50-48  and  West 
Longitude  106-18-48. 

DATES:  Comments  must  be  filed  on  or 
before  October  19,  1995  and  reply 
comments  on  or  before  November  3, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  coimsel  or 
consultants,  as  foUows:  John  R.  Wilner, 
Esq.,  Bryan  Cave,  L.L.P..  700  13th  Street, 
NW.,  Washington.  DC  20005-3960 
(Coimsel  for  Bruce  L.  Erickson);  Barry 
Skidelsky,  Esq.,  655  Madison  Avenue, 
19th  Floor,  New  York,  New  York  10021 
(Counsel  for  Hart  Mountain  Media, 
Inc.);  John  F.  Garzigha.  Esq..  Pepper  & 
Corazzini,  LLP.,  1776  K  Street,  NW., 
Suite  200,  Washington,  DC  20006 
(Counsel  for  Rule  Communications). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-138.  adopted  August  16, 1995,  and 
released  August  28, 1995.  The  full  text 
of  this  Commission  decision  is  available, 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 
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Provisions  of  the  Regulatory 
Flex&ility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  F*roposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1  420. 

List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cominunications  Commission. 
John  A.  Karousoc, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-21614  Filed  8-30-95;  8:45  am) 
MLUNG  COOE  •n2-«i-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 

Administration 

50CFRPart641 

p.D.  082395A] 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  An>endment  11 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  11  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
for  review,  approval,  and 
implementation  by  NMFS.  Written 
comments  are  requested  fit)m  the 
pubUc. 

DATES:  Written  comments  must  be 
received  on  or  before  October  24,  1995. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  11, 
which  includes  an  environmental 
assessment,  a  regulatory  impact  review, 
and  an  initial  regulatory  flexibiUty 
analysis  should  be  sent  to  the  GuH  of 
Mexico  Fishery  Management  Council, 


5401  W.  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609-2486;  fax:  813-225- 
7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen  or  Robert  Sadler,  813- 
570-5305. 

SUPPI.EMENTARY  INFORMATION:  The 
M^gnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act), 
requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  NMFS  for  review 
and  approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  NMFS,  upon  receiving  an 
amendment,  immediately  publish  a 
document  that  the  amendment  is 
available  for  public  review  and 
comment. 

Amendment  11  proposes  to:  (1) 
Revise  the  annual  framework  procedure 
for  modifying  management  measures; 
(2)  specify  in  the  framework  procedure 
that  the  recovery  period  will  be  set  by 
the  Council,  not  its  Stock  Assessment 
Panel;  (3)  change  the  definition  of 
optimiun  yield;  (4)  allow  total  allowable 
catch  (TAC)  to  exceed  the  allowable 
biological  catch  (ABC)  level  s{>ecified 
for  stocks  assessed  as  not  overfished;  (5) 
increase  the  upper  limit  for  framework 
adjustments  of  the  red  snapper  recovery 
schedule  from  1.5  to  2.0  times  the 
biological  generation  Ume,  or  other 
period  to  be  approved  by  the  Council; 
(6)  limit  sale  of  reef  fish  by  permitted 
vessels  to  permitted  reef  fish  dealers;  (7) 
require  that  permitted  reef  fish  dealers 
puixJiase  reef  fish  caught  in  the 
exclusive  economic  zone  only  bom 
permitted  vessels;  (8)  allow  transfer  of 
fish  trap  endorsements  in  the  event  of 
death  or  disabiUty;  (9)  allow  a  one-time 
transfer  of  certain  fish  trap 
endorsements;  (10)  implement  a  new 
reef  fish  permit  moratorium  for  no  more 
than  5  years  or  until  December  31,  2000, 
while  the  Coimcil  considers  Umited 
access  for  the  reef  fish  fishery;  (11) 
allow  permit  transfers  to  other  persons 
with  vessels  by  vessel  owners  who 
qualified  for  their  reef  fish  permit;  and 
(12)  require  charter  vessel  and  headboat 
permits. 

The  Director,  Southeast  Region, 
NMFS,  based  on  a  preliminary 
evaluation  of  Amendment  11,  has 
disapproved  three  amendment 
measures,  because  these  measures  were 
determined  te  be  inconsistent  with  the 
Magnuson  Act.  The  disapproved 
measures  included  the  following 
sections  of  Amendment  11:  (1)  Section 
8.3,  Optimiun  Yield  Definition;  (2) 
section  8.5,  Use  of  ABC  Range  for 
Specification  of  TAC,  setting  TAC  above 
ABC  for  non  overfished  resoiut:es;  and 


(3)  section  8.7,  Respecify  the  Generation 
Time  Multiplier  for  Recovery  Periods. 
Proposed  regulations  to  implement 
those  measures  of  Amendment  11  that 
were  not  disapproved  based  on  the 
preliminary  evaluation  are  scheduled 
for  publication  within  15  days. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  August  25. 1995. 
Rkhard  H.  SdMsfer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  95-21576  Filed  8-25-95:  3:49  pm] 

BILLMQ  COOE  SSIO-O-F 


"50  CFR  Part  675 
p.D.  062396C1 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Island  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Coimcil)  has 
submitted  Amendment  21b  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of  the 
amendment  may  be  obtained  from  the 
Council  (see  ADDRESSES). 
DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  October  24, 1995. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  IXvision,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802  Attn:  Lori  Gravel,  or  delivered  to 
the  Federal  Building,  709  West  9th 
Street,  Jimeau,  AK.  Copies  of 
Amendment  21b  and  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibifity  analysis 
prepared  for  the  amendment  are 
available  from  the  North  Pacific  Fishery 
Management  Coimcil,  P.O.  Box  103136. 
Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
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prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  a  fishery 
management  plan  or  amendment, 
immediately  pubUsh  a  notice  that  the 
fishery  management  plan  or  amendment 
is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  FMP  or 
amendment. 

I     If  approved.  Amendment  21b  would 
'  estabUsh  the  Chinook  Salmon  Savings 
Areas  (CHSSA).  The  CHSSA  would  be 
closed  to  fishing  with  trawl  gear  upon 
attainment  of  an  aimual  incidental  catch 
of  48,000  Chinook  salmon  and  remain 
closed  through  April  15.  These 
management  measures  are  intended  to 
limit  Chinook  salmon  bycatch  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  trawl  fisheries. 

Dated:  August  25, 1995. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  95-21568  Filed  8-25-95;  3:39  pm) 

BILUNO  COOe  3S10-22-P 


50  CFR  Part  677 

[Docicet  No.  950815208-6208-01;  I.D. 
080295B] 

RIN  0648-AE78 

Groundfish  of  the  Gulf  of  Aiaslu; 
Groundfish  of  the  Bering  Sea  and 
Aleutian  islands;  North  Pacific 
Fisheries  Research  Plan;  Electronic 
Transmission  of  Observer  Data 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments.     . 

SUMMARY:  NMFS  proposes  regulations 
that  would  require  all  catcher/processor 
or  mothership  processor  vessels  that 
process  groundfish  and  that  are  subject 
to  observer  coverage  requirements  to 
have  satellite  communication 
equipment  and  the  necessary  hardware 
and  software  for  electronic  transmission 
of  observer  data.  The  proposed 
regulations  would  also  require  all 
shoreside  processors  that  are  subject  to 
observer  coverage  and  that  process 
groundfish  to  have  the  necessary 
computer  hardware  and  software  to 
send  data  electronically  via  a  modem. 
This  equipment  is  intended  for  use  by 


observers.  Electronic  submission  of 
observer  data  is  necessary  to  reduce 
~both  the  time  and  expense  of  collecting 
fishery  information  by  providing  real- 
time data  and  improving  the  overall 
efficiency  of  fisheries  management. 
DATES:  Comments  must  be  received  at 
the  following  address  by  September  29, 
1995. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802,  Attn:  Lori  Gravel.  Individual 
copies  of  the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR) 
prepared  for  this  action  may  be  obtained 
from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  Gulf 
of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  management 
area  are  managed  by  NMFS  in 
accordance  with  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  (FMPs).  The  FMPs  were 
prepared  by  the  North  Pacifie  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
-Management  Act.  The  FMPs  are 
implemented  by  regulations  that  appear 
at  50  CFR  parts  672,  675,  and  676. 
General  regulations  that  also  govern  the 
groundfish  fisheries  appear  at  50  CFR 
part  620.  Regulations  governing  the 
groundfish  observer  program  appear  at 
50  CFR  part  677. 

Timely  communication  between  the 
fishing  industry  and  NMFS  is  a  critical 
element  of  successful  fisheries 
management.  Industry  submits  various 
reports  to  NMF5. through  the  fisheries 
management.  Observers  also  submit 
reports  of  catch  to  the  NMFS  Observer 
Program.  These  reports  are  crucial  to 
effective  inseason  management  of  the 
groundfish  quotas  and  bycatch 
allowances.  At  present,  most  industry 
and  many  observer  reports  are 
submitted  by  fax.  Faxed  reports  often 
must  be  resubmitted  to  obtain  a  readable 
report.  Catch  data  fi-om  these  reports 
must  then  be  verified  and  entered  into 
an  inseason  management  database.  As  a 
result,  transmission  and  processing  of 
faxed  reports  is  costly,  time-consuming, 
and  can  be  inefficient  for  both  NMFS 
and  the  industry.  Because  of  the  method 
by  which  reports  are  currently 
submitted  and  the  burden  of  data  entry, 
information  available  for  management  is 
often  not  current  with  the  real-time 


status  of  the  fishery.  Electronic 
communication  of  reports  would  greatly 
improve  management  efficiency  and 
reduce  the  costs  associated  with  report 
submission  and  processing. 
Implementation  of  requirements  for 
hardware  and  software  that  would 
support  electronic  transmission  of 
inseason  data  in  a  more  timely  and 
efficient  way  would  benefit  both  NMFS 
and  the  industry. 

At  its  Ju^e  1995  meeting,  the  Council 
recommended  that  NMFS  issue 
regulations  that  would  require  all 
processor  vessels  that  process 
groundfish  to  have  on  board  either  an 
INMARSAT  Standard  A.  B,  or  C  unit,  as 
well  as  the  computer  hardware  and 
software  that  would  enable  observer 
reports  to  be  sent  electronically. 
Shoreside  processors  would  be  required 
to  have  certain  computer  hardware  and 
software  for  the  observers  to  submit  data 
electronically,  using  a  computer 
modem.  The  management  measure 
recommended  by  the  Council  is  detailed 
below. 

Catch  and  bycatch  data  collected  by 
observers  are  used  for  inseason 
management  of  groundfish  total 
allowable  catch  amounts  and  prohibited 
species  catch  limits.  This  information  is 
provided  on  a  weeldy  or  daily  basis  by 
the  observers.  Data  received  from 
observers  are  typically  verified  and 
entered  into  electronic  data  files.  The 
delays  and  expense  of  the  current 
methods  used  to  finalize  observer  data 
create  a  burden  on  the  resources  of  the 
NMFS  Observer  Program  Office.  Data 
transmission  is  also  costly  to  processors 
(e.g.,  approximately  $144/week). 

Entering  of  observer  data  is  an 
expensive  and  time-consuming  process. 
Delays  in  processing  inseason  data 
detract  fiom  the  ability  of  NMFS  to  keep 
pace  with  the  real-time  activities  of  the 
fisheries  fleet.  This  results  in  less 
efficient  management. 

NMFS  has  had  success  with  the  use 
of  electronic  data  transmission  fiom 
some  vessels  at  sea  that  use  shipboard- 
based  computers,  communications 
software,  and  commimications 
satelUtes.  The  time  required  by  the 
Observer  Program  Office  to  verify 
observer  data  is  greatly  reduced  and  the 
time  required  to  enter  data  into  an 
inseason  database  is  essentially 
eliminated.  As  a  result,  information  is 
transmitted  to  inseason  managers  in  a 
more  timely  manner.  Industry  benefits 
through  reduced  transmission  costs  and 
overall  increased  efficiency  of  fisheries 
management. 

Under  this  proposed  regulation  each 
processor  vessel  that  is  subject  to 
observer  coverage  under  regulations  at 
§  677.10,  and  that  processes  groundfish 
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would  be  required  to  have  an 
INMARSAT  Standard  A,  B,  or  C  satellite 
communication  unit.  These  imits  are  all 
capable  of  performing  the  necessary 
data  transmission  functions;  although 
each  one  has  some  unique  featiues  that 
might  make  it  more  appropriate  on  some 
vessels  compared  to  others.  Those 
operators  of  vessels  with  Standard  C 
imits  must  ensiue  that  the  imit  is 
capable  of  transmitting  binary  files.  The 
computer  equipment  for  at-sea 
processors  includes  a  personal 
computer  (PC)  with  a  full  486DX  or 
better  processing  chip,  a  DOS  version 
5.0  or  greater  operating  system,  50 
megabytes  or  greater  of  fiiee  hard  disk 
storage,  8  megabytes  or  greater  of  RAM, 
a  data  entry  program  and 
communications  package  provided  by 
NMFS,  Windows  3.1  or  a  comparable 
system,  and  a  mouse.  With  the  Standard 
A  and  B  units,  a  14400-baud  Hayes- 
compatible  modem  is  necessary. 

Each  shoreside  processing  facility  that 
is  subject  to  observer  coverage  under 
regulations  at  §  677.10,  and  that 
processes  groimdfish,  would  be  required 
to  have  the  capability  to  transmit  data 
over  telephone  lines  using  a  computer 
modem.  These  processors  would  be 
required  to  obtain  a  PC  with  a  full 
486DX  or  better  processing  chip,  with  at 
least  a  14400  baud  Hayes-compatible 
modem,  and  a  phone  Line,  DOS  5.0  or 
greater  operating  system,  50  megabytes 
or  greater  of  free  hard  disk  storage,  8 
megabytes  or  greater  of  RAM,  a  data 
entry  program  and  communications 
package  provided  by  NMFS,  Windows 
3.1  or  comparable  system,  and  a  mouse. 

Currently  105  out  of  190  processor 
vessels  equal  to  or  greater  than  60  ft 
(18.29)  length  overall  (LOA)  (i.e..  those 
that  are  currently  subject  to  observer 
coverage  requirements)  have  Standard  A 
sateUite  commiuiication  units  and  an 
additional  41  processor  vessels  equal  to 
or  greater  than  60  ft  (18.29)  LOA  have 
Standard  C  imits. 

As  indicated,  a  large  proportion  of  the 
fleet  ciurently  has  this  satelUte 
commimication  equipment  and  uses  it 
for  routine  operations.  NMFS  is  not, 
therefore,  imposing  management 
measxues,  for  most  vessels,  that  differ 
significantly  fi-om  their  current 
communication  systems.  Figiues  are  not 
available  for  how  many  vessels  and 
shoreside  processing  plants  ourently 
have  the  appropriate  computer 
hardware  and  software.  However,  the 
cost  of  this  computer  equipment  ranges 
fi-om  $1,000-2,500,  which  would  not 
result  in  significant  additional  costs  for 
those  processors  that  do  not  have  this 
equipment. 

Some  hardware  and  software 
requirements  in  this  proposed  rule  have 


been  upgraded  from  those  set  out  in 
regulations  implementing  Amendment 
35  to  the  BSAI  FMP  (60  FR  34904,  July 
5, 1995).  The  regulations  implementing 
Amendment  35  require  similar  satellite 
communications  capabiUty  on  certain 
mothership  processor  vessels  and 
computer  equipment  on  certain 
mothership  processor  vessels  and 
shoreside  processors.  These  changes  are 
necessary  to  accommodate 
improvements  in  the  data-entry  software 
developed  by  NMFS.  Conforming  to 
these  changes  should  not  pose  undue 
hardship  on  the  motherships  that 
ourently  have  the  equipment  specified 
under  Amendment  35. 

Equipment  that  difi^ers  from  these 
specifications  would  not  operate  the 
data-entry  software  that  allows 
electronic  data  transmission  to  NMFS. 
Not  all  computer  hardware  and  software 
and  satellite  systems  are  compatible, 
and  it  would  be  economically  and 
practically  inefficient  to  set  up  multiple 
systems  to  transmit  and  collect  the  same 
information.  These  equipment 
requirements  are  consistent  with  the 
applicable  specifications  for  uniform 
standards  for  fishing  vessel  monitoring 
systems  published  by  NMFS  in  the 
Federal  Register  (March  31, 1994,  59  FR 
15180).  Fleet-wide  installation  of 
electronic  ft)mmunication  equipment 
would  benefit  the  industry  through 
improved  inseason  management  of  the 
fisheries. 

This  equipment  would  be  used 
initially  by  observers  to  enter  and 
transmit  data  electronically.  However,  at 
a  future  date,  NMFS  may  also 
implement  electronic  reporting 
requirements  for  processors  for  industry 
reports  such  as  the  weekly  production 
reports,  check  in/out  reports,  and  vessel 
activity  reports.  These  requirements 
woiUd  be  proposed  imder  separate 
rulemaking,  but  NMFS  intends  that  the 
same  or  similar  satelUte  commimication 
equipment  and  computer  hardware  be 
required  for  processors  under  that 
proposed  rule.  NMFS  is  currently 
developing  software  appropriate  for 
those  processor  reports. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  this  regulation  has  the 
potential  to  affect  greater  than  20 
percent  of  the  total  universe  of  smedl 
entities,  it  woiUd  not  result  in  a 
reduction  in  annual  gross  revenues  by 


more  than  5  percent,  annual  compliance 
costs  diat  increased  total  costs  of 
production  by  more  than  5  percent,  or 
compUance  costs  for  small  entities  that 
are  at  least  10  percent  higher  than 
compUance  costs  as  a  percent  of  sales 
for  large  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  24, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  677  is  proposed 
to  be  amended  as  follows: 

PART  677— NOFTTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

1.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  677.10,  paragraphs  (c)(3)(ii), 
(c)(3)(iii)  and  (d)(3)(ii)  are  revised  to 
read  as  follows: 

§677.10    General  requirements. 

*        *        *        *        • 

(c)  *  *  * 

(3)  *  *  * 

(ii)  Ensuring  that  each  catcher/ 
processor  or  mothership  processor 
vessel  that  is  subject  to  observer 
coverage  under  §.677.10  and  that 
processes  groimdfish  is  equipped  with 
either  an  INMARSAT  Standard  A,  B,  or 
C  satellite  communication  unit.  The 
Standard  C  unit  must  be  capable  of 
transmitting  binary  files.  A  14400-baud 
Hayes-compatible  modem  must  be 
supplied  with  the  Standard  A  and  B 
units.  The  operator  of  each  catcher/ 
processor  or  mothership  processor 
vessel  shall  also  make  available  for  use 
by  the  observer  the  following  equipment 
or  equipment  compatible  therewith:  A 
personal  computer  with  a  full  486DX  or 
better  processing  chip,  a  DOS  5.0  or 
greater  operating  system,  50  megabytes 
or  greater  of  free  hard  disk  storage,  8 
megabytes  or  greater  of  RAM.  a  data 
entry  program  and  communications 
package  provided  by  NMFS,  Windows 
3.1  or  Windows  3.11,  and  a  mouse. 

(iii)  Ensuring  that  the  commimication 
equipment  that  is  on  catcher/processor 
or  mothership  processor  vessels  as 
specified  at  paragraph  (c)(3)(ii)  of  this 
section,  and  that  is  used  by  observers  to 
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transmit  data  is  fully  functional  and 
operational. 

p        »        *        *        » 

I  (d)'** 

I   (3)**' 

(ii)  Ensiuing  that  each  shoreside 
processing  fodUty  that  is  subject  to 
observer  coverage  under  §  677.10  and 
that  processes  groimdfish  makes 
available  to  the  observer  the  following 
equipment  or  equipment  compatible 
therewith:  A  personal  computer  (PC) 
with  a  full  486DX  or  better  processing 
chip,  with  at  least  a  14400-baud  Hayes- 
compatible  modem  and  a  phone  line, 
DOS  5.0  or  greater  operating  system.  50 
megabytes  or  greater  of  free  haid  disk 
storage.  8  megabytes  or  greater  of  RAM, 
a  data  entry  program  and 
communications  package  provided  by 
NMFS,  Windows  3.1  or  comparable 
system,  and  a  mouse. 
•       •       •       ,f-   .^fi. 

(FR  Doc.  95-21451  Filed  8-30-95;  8:45  am) 
MLUNQ  COOE  3810-21-F 
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DEPARTMENT  OF  AQMCULTURE 

FoTMtServic* 

Ctoghom  to  Cactus  0fl41ighway 
Vehicle  Trail  San  Bamardino  National 
Foraat,  San  Bamardino  County, 
CaUfomia;  Notica  of  Intwrt  To  Prapara 
an  Envlronmantal  impact  StatamanV 
EnvlronmantBl  impact  Report 

SUMMARY:  The  San  Bernardino  National 
Forest  will  prepare  an  Environmental 
Impact  Statement  (EIS)/Environmental 
Impact  Report  (EIR)  in  conjunction  with 
Caufomia  Department  of  Parks  and 
Recreation  on  a  proposal  to  complete 
sections  of  the  off-highway  vehicle 
(OHV)  trail  system  and  address  issues 
related  to  OHV  use  which  have  come 
forward  since  the  Forest's  Land  and 
Resource  Management  Plan  (LRMP)  was 
approved  on  January  27, 1989.  The 
LRMP  Record  of  Decision  (ROD)  calls 
for  construction  of  twelve  miles  of  OHV 
trail  per  year  with  a  goal  of  387  miles 
of  designated  OHV  trail. 

This  proposal  wiU  continue  to 
implement  the  direction  from  the  LRMP 
to  develop  an  integrated  OHV  trail 
system  of  long  distance  travel 
opportunities  and  loop  trails  along  with 
associated  recreational  facilities.  It  will 
evaluate  a  range  of  alternatives, 
including  no  action.  This  HIS  and  ROD 
will  amend  the  LRMP  and  estabUsh 
additional  direction  for  the  Forest's 
OHV  program.  This  analysis  will  tier  to 
the  LRMP  Final  Environmental  Impact 
Statement  (FEIS). 

DATES:  Comments  concerning  the  scope 
of  the  analysis  shotild  be  received  in 
writing  by  October  6. 1995. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Direct  questions  about  the  proposed 
action  and  preparation  of  the  EIS  to 
John  Wambaugh.  Off-Hi^way  Vehicle 
Program  Manager,  San  Bernardino 
National  Forest.  1824  S.  Commercenter 
Circle.  San  Bernardino,  CA  92408-3430 
or  call  (909)  884-6634.  ext  3146. 


SUPPLEMENTARY  INFORMATION:  The  Forest 
has  been  assessing  the  affocts  of 
constructing  two  separate  OHV  trails 
since  March  1994.  'Hiese  proposals  were 
known  as;  the  Cleghom  Ridge-Hwy  138 
Tunnel  and  Cactus-Rattlesnake  OHV 
Trails.  The  Forest  has  previously 
conducted  public  meetings  and  field 
trips  to  discuss  the  nature  and  scope  of 
the  projects  when  they  were  being 
analyzed  as  separate  environmental 
assessments  (EA's).  The  previous 
scoping  process  showed  that  it  would  be 
best  to  combine  the  two  proposals  to 
better  evaluate  the  cumulative  effects. 
An  EIS  was  determined  to  be  necessary 
because  of  the  potential  of  not  being 
able  to  mitigate  all  effects  to  a  level  of 
non-significance.  In  response  to  public 
interest  in  the  overall  scope  of  the 
Forest's  OHV  program,  this  proposal 
will  include  additional  areas  of  analysis 
for  trail  linkages  and  trail  loops  on  the 
Arrowhead,  Big  Bear,  and  Cajon  Ranger 
Districts.  In  addition  to  these  proposed 
trails,  development  of  one  staging  area 
is  proposed  on  the  Cajon  Ranger 
District. 

The  completion  of  these  trail 
segments  and  staging  area  will  provide 
the  opportimity  for  longer  trail  riding  by 
connecting  isolated  segments  of  the 
Forest's  OHV  trail  system.  The 
development  of  a  well  planned  and 
designed  trail  system  will  improve  the 
Forest's  ability  to  manage  OHV  use, 
protect  resoiuces,  minimize  conflicts 
with  other  Forest  uses,  and  enhance  the 
recreational  opporttmity  for  OHV 
enthusiasts. 

DECtStON  TO  BE  MADE:  To  determine  if 
and  where  additional  trail  segments 
should  be  constructed  and  additional 
roads  designated  for  the  purpose  of 
providing  an  integrated  OHV  trail 
system  for  vehicles  50"  and  under  in 
width.  A  determination  will  also  be 
made  as  to  whether  and  where  to 
construct  a  staging  area  and  associated 
recreation  facilities. 
SCOPING  PROCESS:  PubUc  scoping  will 
be  initiated  with  the  publication  of  this 
notice  in  the  Federal  Register.  Letten 
inviting  suggestions  or  comments  will 
be  sent  to  individuals  and  groups  on  the 
Forest's  mailing  list  that  are  interested 
in  OHV  activities  and  its  relation  to 
Forest  management.  Additional  scoping 
will  be  conducted  by  providing  written 
notice  to  local  newspapera.  Open 
houses  are  scheduled  for  September  8, 
0, 15,  and  16, 1995,  to  provide  more 


detailed  information  about  the  proposal 
and  to  allow  the  public  to  ask  questions. 
PRELIMMARY  ISSUES  AND  ALTERNATIVES: 
Preliminary  issues  that  have  been 
identified  are: 

— efiiacts  of  OHV  use  on  threatened  and 

endangered  animal  species, 

specifically  the  California  spotted  owl 

and  the  southern  bald  eagle 
— cumulative  effects  of  linking  OHV 

trails  together 
—effects  of  OHV  use  adjacent  to  the 

Pacific  Crest  National  Scenic  Trail 
— effects  of  OHV  use  on  other 

recreational  uses  of  the  Forest 
— ^potential  impacts  to  threatened, 

endangered,  and  sensitive,  plant 

species 
— impacts  to  archeological  resources 
— effects  of  motorized  use  in  riparian 

areas 

Preliminary  alternatives  that  have 
been  developed  are: 

1.  No  Action.  All  OHV  trail 
designations  would  be  retained  in  their 
current  status.  New  OHV  trails  would 
not  be  constructed.  Opporttmities  to 
designate  roads  for  OHV  use  or  to  close 
roads  that  present  resource  concerns 
would  not  be  implemented.  Temporary 
designations  would  remain  temporary. 
Resource  protection  measures 
associated  with  the  designated  OHV 
trail  system  and  closure  of  unauthorized 
trails  adjacent  to  the  designated  system 
would  continue  at  its  present  level. 
There  are  currently  284  miles  of  Forest 
roads  and  trails  designated  of  OHV  use. 

2.  Establish  Designated  Routes 
Without  New  Construction.  This 
alternative  would  designate  37  miles  of 
Maintenance  Level  (ML)  II  roads,  16 
miles  of  ML  III  roads,  and  10  miles  of 
State  Highway  or  County  roads,  in 
addition  to  the  284  miles  currently 
designated  for  a  total  of  347  miles. 

3.  Establish  Designated  Routes  Within 
"Potential  Tie"  Planning  Areas  as 
identified  in  the  LRMP.  This  alternative 
proposes  utilizing  the  current  system 
mileage  of  284  miles,  plus  construction 
of  11  miles  of  new  50"  wide  trail, 
designation  of  14  miles  of  ML  U  roads, 
designation  of  10  miles  of  ML  m  roads, 
designate  one-half  mile  of  State 
Highway  or  Coimty  road,  designate  14 
miles  of  roads  that  are  not  recognized  as 
part  of  the  Forest's  road  inventory,  and 
designate  7  miles  of  trails  that  are 
currently  not  recognized  as  part  of  the 
Forest's  trail  inventory  for  a  total  of 
340.5  miles.  An  OHV  staging  area  site 
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will  be  analyzed  for  development  on  the 
Cajon  Ranger  District. 

4.  Establish  Designated  Routes  outside 
of  the  "Potential  Tie"  planning  areas 
identified  in  the  LRMP.  Linkages  are 
within  areas  designated  for  motorized 
use  in  the  LRMP.  Use  of  lands  other 
than  Federal  ownership  is  considered  to 
complete  trail  linkages.  This  alternative 
proposes  utilizing  the  current  system 
mileage  of  284  miles,  plus  construction 
of  2  miles  of  new  50"  wide  trail, 
designation  of  11  miles  of  ML  II  roads, 
designation  of  12  miles  of  ML  m  roads, 
designate  18  miles  of  roads  that  are  not 
recognized  as  part  of  the  Forest's  road 
inventory,  designate  7  miles  of  trails 
that  are  currently  not  recognized  as  part 
of  the  Forest's  trail  inventory, 
incorporates  3  miles  of  trail  that  are 
under  other  ownership,  and  remove  13 
miles  of  OHV  road  from  the  designated 
trail  system.  This  alternative  proposes  a 
total  of  324  miles.  An  OHV  staging  area 
site  will  be  analyzed  for  development 
on  the  Cajon  Ranger  District. 

5.  Establish  Designated  Routes  by 
using  areas  within  and  outside  of  the 
"Potential  Tie"  plaiming  areas 
identified  in  the  LRMP  to  form  trail 
loops.  Linkages  are  within  areas 
designated  for  motorized  use  in  LRMP. 
Use  of  lands  other  than  Federal 
ownership  is  considered  to  complete 
trail  linkages.  This  alternative  proposes 
utilizing  the  current  system  mileage  of 
284  miles,  plus  construction  of  12  miles 
of  new  50"  wide  trail,  designation  of  28 
miles  of  ML  n  roads,  designation  of  10 
miles  of  ML  m  roads,  designate  18  miles 
of  roads  that  are  not  recognized  as  part 

'  of  the  Forest's  road  inventory,  designate 
7  miles  of  trails  that  are  currently  not 
recognized  as  part  of  the  Forest's  trail 
inventory,  and  incorporate  3  miles  of 
trail  that  are  on  non-Federal  ownership 
for  a  total  of  362  miles.  An  OHV  staging 
area  site  will  be  analyzed  for 
development  on  the  Cajon  Ranger 
District. 

LEAD  AGENCY:  The  lead  agency  for  this 
proposal  is  the  United  States 
Department  of  Agriculture,  Forest 
Service. 

PERMITS  OR  UCENSES  REQUIRED  FOR 
IMPLEMENTATION:  Encroachment  permits 
from  the  California  Department  of 
Transportation  will  need  to  be  obtained 
to  cross  State  Highway  18  near  Cactus 
Flats  and  to  construct  two  txmnel 
underpasses  on  State  Highway  138  if 
these  proposals  are  implemented. 

If  an  alternative  %vith  trail  linkage 
across  state  or  private  lands  in  or 
adjaceAt  to  the  Silverweed  Lake  State 
Recreation  Area  is  selected,  additional 
agreements,  easements,  and  right-of- 


ways  will  be  needed  from  these 
agencies. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewera  of  draft  environmental  impact 
statements  must  structiue  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
tmtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Hodel,  803  F.  2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  important  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfuUy  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
supplemental  environmental  impact 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quiality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3. 

The  Draft  EIS  is  expected  to  be 
available  for  public  review  by  January 
1996.  The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  bom  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  its  availability  in 
the  Federal  Register.  The  final 
environmental  impact  statement  is 
expected  to  be  avidlable  about  March 
1996. 

COMMENT  PERKX)  CONCERNING  THIS 
NOTICE:  Comments  concerning  the  scope 
ef  analysis  of  the  draft  ElS/EIR  must  be 
received  by  October  6. 1995.  Submit 
written  comments  and  suggestions 


concerning  the  scope  of  the  analysis  for 
the  Cleghom  to  Cactus  OHV  Trail 
proposal  to  Gene  Zimmerman,  Forest 
Supervisor,  San  Bernardino  National 
Forest,  1824  S.  Commercenter  Circle, 
San  Bernardino,  CA  92408-3430. 

Dated:  August  23, 1995. 
Gene  Zlmmennan, 
Forest  Supervisor. 

(FR  Doc.  9&-21640  Filed  8-30-95;  8:45  am] 
BNJJNQ  OOOC  Mie-11-M 

Rural  Utilities  Service 

Mleeting  on  Proposed  Electric 
Distriixition  Loan  Contract 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  will  be  meeting  with 
representatives  of  the  National  Rural 
Electric  Cooperative  Association 
(NRECA),  at  their  request,  to  answer 
questions  and  discuss  comments  by 
them  on  the  proposed  model  form  of 
loan  contract  published  in  the  Federal 
Register  on  July  18, 1995  at  60  FR 
36904. 

DATES:  The  meeting  will  be  held  on 
September  21, 1995,  starting  at  9  a.m. 
eastern  time,  and  will  end  no  later  than 
1  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  1255,  South  Building.  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Ave.,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Miller,  Assistant  to  the 
Administrator  for  Policy  Analysis,  Riiral 
Utilities  Service,  14th  and 
Independence  Ave.,  SW.,  Ag  Box  1560, 
Washington,  DC  20250-1500. 
Telephone:  (202)  720-0424. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  an  informal  work 
session  to  discixss  questions  and 
comments  from  NRECA  representatives 
regarding  the  overall  structure  and 
specific  provisions  of  the  proposed 
electric  distribution  loan  contract  and 
related  regulations.  Emphasis  will  be 
mainly  on  technical  discussions  of 
individual  issues.  In  addition  to  the 
NRECA  and  government 
representatives,  the  meeting  room  will 
accommodate  15  observere,  who  will  be 
allowed  en&y  to  the  room  on  a  first- 
oorae  first-served  basis. 

Aalfaarity:  7  U.S.C  901  et  seq. 
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Dated:  August  25, 1995. 
WallyB«7v, 
Administrator. 

(FR  Doc  95-21651  Filed  8-30-45;  8:45  am] 
mUMta  COK  S41*-1«-M 


OEPARTMEHT  OF  COMMERCE 

International  Trade  Admlniatratidn- 
[A-688-0S4 

Tapered  Roller  Bearings,  Four  Inches 
or  Lses  In  Outside  CNameler.  and 
Components  Thereof.  From  Japen; 
Amendment  to  Affirmation  of  ttw 
Reeults  of  Redetenmination  Pursuant 
to  Court  Remand 

AQBICY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  January  18, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  affirmation 
of  its  redetermination  on  remand  of  the 
final  results  of  administrative  review  of 
the  antidumping  finrfing  on  tapoed 
roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  certain 
components  thereof  (TRBs)  from  Japan 
(56  FR  28054,  June  6. 1991)  (The 
Timken  Company  v.  United  States  (Slip 
Op.  94-41  (March  7, 1994))  [Timken). 
The  results  covered  the  period  August  1, 
1987,  through  July  31, 1988.  and  TRBs 
produced  by  Koyo  Seiko  Co.,  Ltd.,  and 
distributed  by  its  subsidiary,  Koyo 
Corporation  of  U.S.A.  (collectively, 
Koyo).  and  by  NSK  Ltd.,  and  distributed 
by  its  subsidiary,  NSK  Corporation 
(collectively,  NSK).  Based  on  the 
correction  of  a  ministerial  error,  we 
have  changed  the  margin  for  Koyo  from 
49.63  percent  to  47.39  percent. 
EFFECrrVC  DATE:  J\me  18, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Chip  Hayes  or  John  Kugelman,  Office  of 
Antidiunping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Backgromid 

On  January  18, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  3624)  the  redetermination  on 
remand  of  the  final  results  of 
administrative  review  of  the 
antidumping  finding  on  TRBs  from 
Japan  piusuant  to  an  affirmation  from 
the  Court  of  International  Trade  (OT)  in 
Timken.  After  publication  of  our 
redetermination  of  the  final  results. 


ministerial  errors  were  discovered 
regarding  a  failure  to  include  changes 
that  had  been  implemented  in  the  Koyo 
programming  frmn  an  earlier  reaiand 
order  by  the  OT.  We  have  ctnrected 
these  errors  by  reinserting  those 
programming  changes  for  this  remand. 

Amended  Redetenninatimi  of  Final 
Results  (tf  Review 

As  a  result  of  our  corrections  of  the 
clerical  errors,  we  have  determined  that 
a  weighted-average  margin  of  47.39 
percent  exists  for  Koyo. 

Given  the  fact  that  final  margins  have 
been  published  for  subsequent ' 
administrative  reviews  of  thin 
proceeding,  the  diunping  margins 
determined  in  this  amended 
redetermination  of  final  results  notice 
will  have  no  impact  on  the  current  cash 
deposit  rates.  The  diunping  margin  for 
NSK,  as  stated  in  the  January  18, 1995, 
redetermination  on  remand  of  the  final 
resiilts  of  this  administrative  review  (60 
FR  3624).  remains  in  effect  for 
assessment  piuposes. 

Accordin^y,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise. 
Furthermore,  absent  an  appeal,  the 
Department  will  amend  the  final  results 
of  Uie  administrative  review  of  the 
antidumping  finding  on  t&pered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  certain  components 
thereof  bom  Japan  to  reflect  the 
amended  margins  of  47.39  percent  for 
Koyo  and  16.28  percent  for  NSK  for  the 
period  August  1, 1987  through  July  31, 
1988.  in  the  Department's 
redetermination  on  remand,  as  affirmed 
by  the  CTT. 

Dated:  May  5, 1995. 

Susan  G.  Eaaemum. 

Assistant  Secretary  for  Import 
Administration. 

Tapered  Roller  Bearings,  Under  4 
Inches,  From  Japan 

1 .  Dated  Decision  is  Due  and  Type  of 
Deadline:  None. 

2.  Oral  Briefing:  If  Reouested. 

3.  Type  of  Case:  Antiaumping 
Administrative  Review. 

4.  Nature  of  Decision:  Amendment  to 
Timken  notice  pubUshing  CTT 
affirmation  of  Remand  E)etennination 
(Slip  Op.  94-95). 

5.  Petitioner  and  Respondent: 
Petitioner  The  Timken  Company, 

Counsel — Stewart  &  Stewart. 
Respondents:  Koyo  Seiko,  Counsel — 
Powell  Goldstein  Frazer  &  Murphy. 

6.  Brief  Overview  of  Procedural 
History:  This  is  an  amendment  to  a 
Timken  notice  that  pubUshed  January 
18. 1995.  That  notice  was  pubUshed 


pursuant  to  a  OT  affirmation  of  remand 
results  of  the  administrative  review  for 
the  1987-1988  review  period  Changes 
ordered  in  a  subsequent  remand  of  this 
review  were  not  implemented  in  the 
recalculation  of  Koyo's  margin  in  the 
January  notice. 

7.  Key  Issues  and  Responses:  The  only 
noteworthy  issue  at  this  stage  of  the 
proceeding  is  that,  absent  an  appeal  by 
either  Tin^cen  or  Koyo,  we  will  issue 
liquidation  instructions  for  this  review 
period. 

8.  Margins:  Koyo's  margin  is  amended 
from  49.63%  to  47.39%. 

9.  ream  Members:  H.  Kuga.  L. 
Lucksinger,  J.  Kugehnan.  C.  Hayes, 
POL-L.  Barden,  LEG-J.  MacKenzie. 

(FR  Doc.  95-21674  Filed  S-30-95;  8:45  am] 
HLLMO  cooe  ssio-oe-M 


intent  to  Revoke  Countervailing  Duty 
Orders 

AQENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  Intent  To  Revoke 
Countervailing  Duty  Orders. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  pubUc 
of  its  intent  to  revoke  the  coimtervailing 
duty  ordera  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  these  orders  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  September  1995. 
EFFECTIVE  DATE:  August  31, 1995, 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Coimtervailing  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  reqiiired  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)).  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orders  Usted  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  foiu  consecutive  annual 
anniversary  months. 

In  accordance  with  §  355.25(d)(4)(iii)  . 
of  the  Department's  r^ulations,  if  no 
domestic  interested  party  (as  defined  in 
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S§  355.2  (i)(3),  (i)(4).  (IMS),  and  (iK6)  of 
the  regulations)  objects  to  the 
Department's  intent  to  revoke  these 
orders  pursuant  to  this  notice,  and  no 
interested  party  (as  defined  in  §  355.2(i) 
of  the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  orders  are  no  longer 
of  interest  to  interested  parties  and 
proceed  with  the  revocation.  However, 
if  an  interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  a  domestic  interested  party 
does  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  not  revoke  the  orders. 

Countervailing  Duty  Orders 

Canada:  Steel  Rail  (C-122-805)— 9/22/ 

89,  54  FR  39032 
Israel:  Roses  (C-508-064)— 9/4/80,  54 

FR  39219 

Opportunity  To  Object 

Not  later  than  the  last  day  of 
September  1995,  domestic  interested 
parties  may  object  to  the  Department's 
intent  to  revoke  the  countervailing  duty 
orders.  Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  niunber  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §§  355.2  (i)(3), 
(i)(4),  (i)(5),  or  (i)(6)  of  the  Department's 
regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NW.,  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  August  25, 1995. 
Roland  L.  MacDonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  95-21672  Filed  8-30-95;  8:45  am] 
BIUINO  COOE  3610-OS-P 


Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Partially  Closed 
Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Coimcil 
Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 


September  26. 1995. 9:30  a.m..  at  the 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building.  Room  3407. 14th 
Street  &  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  seciuity 
and  foreign  policy  reasons. 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Administration  export 
control  initiatives. 

4.  Task  Force  reports. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  pubUc  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved  Sept. 
30, 1993.  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  FaciUty,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  contact  Ms. 
Lee  Ann  Carpenter  on  (202)  482-2583. 

Dated:  August  24, 1995. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

IFR  Doc.  95-21675  Filed  8-30-95;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

pocket  No.  I.D.082595A] 

Taking  of  Threatened  or  Endangered 
IMarine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Interim  Permit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  finding;  interim 

permit;  request  for  comments. 

summary:  NMFS  hereby  issues  an 
interim  permit  to  those  fisheries  that 
have  negligible  impacts  on  marine 


mammal  stocks  Usted  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA).  Hiis  action  allows 
the  incidental,  but  not  intentional, 
taking  of  these  marine  mammals  in 
commercial  fishing  operations.  Vessel 
owners  in  the  specified  fisheries  must 
be  registered  under  section  118  of  the 
MMPA  to  be  eligible  for  the  interim 
permit  for  taking. 

EFFECTIVE  DATES:  Effective  September  1, 
1995.  Comments  on  the  issuance  of  the 
interim  permits  must  be  received  by 
October  16, 1995. 

ADDRESSES:  Send  comments  on  the 
interim  permits  to  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  A  copy  of  the 
negligible  impact  findings  referred  to  in 
this  notice  may  be  obtained  by  writing 
to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Cornish,  Office  of  Protected 
Resources.  301-713-2322;  Douglas 
Beach,  Northeast  Region.  508-281- 
9254;  Charles  Oravetz,  Southeast 
Region.  813-570-5301;  James  Lecky, " 
Southwest  Region,  310-980-4015;  Brent 
Norberg,  Northyvest  Region,  206-526- 
6140;  Steve  Zimmerman,  Alaska  Region, 
907-586-7235. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(E)  of  the  MMPA  requires  the 
authorization  of  the  taking  incidental  to 
commercial  fishing  of  individuals  from 
marine  mammal  stocks  listed  as 
threatened  or  endangered  under  the 
ESA  if  it  is  determined  that:  (1) 
Incidental  mortahty  and  serious  injury 
will  have  a  negligible  impact  on  the 
affected  species  or  stock,  (2)  a  recovery 
plan  for  that  species  or  stock  has  been 
or  is  being  developed,  and  (3)  where 
required  under  section  118,  a 
monitoring  program  has  been 
established,  vessels  engaged  in  such 
fisheries  are  registered,  and  a  take 
reduction  plan  has  been  or  is  being 
developed. 

On  June  16,  1995,  NMFS  pubUshed  in 
the  Federal  Register  proposed 
regulations  to  implement  section 
101(a)(5)(E)  and  section  118  of  the 
MMPA  in  the  Federal  Register,  and  a 
proposed  Ust  of  fisheries  (LOF)  that 
categorized  all  U.S.  commercial 
fisheries  into  three  groups  based  on  the 
frequency  of  incidental  mortality  and 
serious  injury  of  marine  mammals  (60 
FR  31666).  That  notice  also  explained 
that  separate  permits  would  be  required 
for  fishers  to  inddentaUy  take  marine 
mammals  from  stocks  listed  as 
threatened  or  endangered  under  the 
ESA.  On  July  19, 1995,  NMFS  pubUshed 
a  notice  to  correct  errors  in  the  proposed 
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LOF  (60  FR  37043).  In  both  notices, 
comments  were  requested  that 
addressed:  (1)  Those  fisheries  in  the 
proposed  LOF  that  interact  with  species 
or  stocks  listed  imder  the  ESA,  and  (2) 
information  on  the  magnitude  of  the 
takes  of  such  species  or  stocks  found  in 
the  environmental  assessment  (EA)  that 
accompanied  the  rule.  These  comments 
and  NMFS'  responses  to  the  comments 
are  included  in  the  preamble  of  the  final 
rule  to  implement  section  118  published 
in  the  Federal  Register  on  August  30, 
1995. 

Several  commenters  expressed 
concern  that  the  information  upon 
which  negUgible  impact  findings  under 
section  101(a)(5)(E)  were  to  be  made 
was  not  provided  in  sufficient  detail  for 
informed  comments  to  be  made. 
Comments  also  indicated  that  it  was 
unclear  how  NfMFS  proposed  to  make 
the  determination  that  the  incidental 
mortality  and  serious  injury  from 
conunercial  fisheries  would  have  a 
negligible  impact  on  such  species  or 
stocks.  It  was  recommended  that  NMFS 
publish  a  notice  that  clearly  describes 
the  stocks  and  fisheries  for  which  it 
proposes  to  make  a  finding  of  negligible 
impact  and  explain  the  basis  for  the 
proposed  determinations.  The  time 
frame  for  issuance  of  the  section 
101(&)(5)(E)  permits  did  not  allow  for  a 
more  complete  analysis  of  endangered 
and  threatened  stocks  on  a  fishery-by- 
fishery  basis.  Therefore,  NMFS  issues 
this  interim  permit  and  an  explanation 
of  the  process  by  which  neghgible 
impact  determinations  have  been  made, 
and  invites  pubhc  comments  on  the 
issuance  of  section  101(a)(5)(E)  permits. 
NMFS  will  issue  individual  permits, 
and  any  necessary  revisions  to  the  LOF, 
prior  to  January  1. 1996. 

Process  for  Determining  Negligible 
Impact 

In  order  to  determine  whether  serious 
injmies  and  mortalities  incidental  to 
commercial  fishing  activities  are  having 
a  negUgible  impact  on  threatened  or 
endangered  sttxJts  of  marine  mammals, 
NMFS  evaluated  the  total  number  of  all 
incidental  serious  injuries  and 
mortahties  due  to  commercial  fishing 
for  each  such  stock.  Pertinent 
information  is  included  in  final  stock 
assessment  reports  made  available  on 
August  25,  1995  (60  FR  44308)  and  in 
the  EA  prepared  for  the  proposed  rule 
implementing  section  118  of  the  MMPA. 

"Neghgible  impact",  as  defined  in  50 
CFR  228.3,  is  "an  impact  resulting  from 
the  specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 


Because  of  the  qualitative  nature  of  this 
definition  and  limitations  on  available 
information,  NMFS  determined  that  the 
appUcation  of  strict  quantitative  criteria 
for  making  negligible  impact  findings 
was  not  appropriate.  However,  as  a 
starting  point,  NMFS  considered  a  total 
annual  serious  injiuy  and  mortaUty  of 
not  more  than  10  percent  of  a  stock's 
Potential  Biological  Removal  (PBR)  level 
to  be  insignificant,  based  on 
recommendations-of  a  NMFS  workshop 
held  in  June,  1994,  to  propose 
guidelines  for  preparing  stock 
assessment  reports. 

Such  a  criterion  could  not,  however, 
be  the  only  factor  in  evaluating  whether 
a  particular  level  of  take  could  be 
considered  neghgible.  The  information 
in  the  stock  assessment  reports  and  the 
EA  has  varying  degrees  of  uncertainty, 
and  factors  other  than  PBR  level  (e.g., 
population  trend)  were  also  considered. 
Because  the  negligible  impact 
determinations  required  some  judgment 
based  upon  the  available  information, 
each  finding  indicates  NMFS'  best 
assessment  of  whether  or  not  the 
estimated  mortahty  and  serious  injury 
of  endangered  and  threatened  marine 
mfunmals  incidental  to  commercial 
fishing  operations  will  adversely  affect 
the  species  or  stock  through  effects  on 
aimual  rates  of  recruitment  or  svuvival. 

Participants  in  fisheries  designated  as 
Category  III  imder  the  MMPA  are  not 
required  to  obtain  an  authorization 
certificate  under  section  118.  They  are, 
however,  required  to  report  all 
incidental  mortahties  and  injiuies  of 
marine  mammals  in  accordance  with 
the  regulations  implementing  section 
118.  Participants  in  Category  III  fisheries 
that  interact  with  threatened  or 
endangered  stocks  for  which  the  criteria 
under  section  101(a)(5)(E)(i),  discussed 
above,  have  been  met  are  not  subject  to 
penalties  under  the  MMPA,  so  long  as 
they  also  report  all  incidental 
mortahties  and  injuries  of  marine 
mammals  in  accordance  with  section 
118  of  the  MMPA. 

Vessels  that  are  registered  for  those 
fisheries  for  which  NMFS  has  issued 
permits  for  the  incidental,  but  not 
intentional,  takes  of  threatened  or 
endangered  marine  mammals  are  not 
subject  to  penalties  imder  the  MMPA. 
NMFS  has  consulted  on  the  action  of 
allowing  takes  of  threatened  or 
endangered  stocks  under  section  7  of 
the  ESA,  and  has  determined  that  the 
level  of  takings  specified  for  each  stock 
in  the  permits  issued  to  commercial 
fishers  is  not  likely  to  jeopardize  the 
continued  existence  of  such  stocks. 


Sonunary  of  Findingi 

NMFS  has  evaluated  the  best 
available  information  for  stocks  listed  as 
threatened  or  endangered  under  the 
ESA  and  has  determined  on  a  stock-by- 
stock  basis,  whether  the  incidental 
mortahty  and  serious  injiuy  from  all 
commercial  fisheries  has  a  negUgible 
impact  on  such  stocks. 

those  stocks  for  which  negUgible 
impact  findings  were  made  were  then 
reviewed  to  confirm  that:  (1)  A  recovery 
plan  has  been  developed  or  is  being 
developed,  and  (2)  where  required 
under  section  118,  a  monitoring 
program  has  been  estabUshed,  vessels 
engaged  in  such  fisheries  are  registered, 
and  a  take  reduction  plan  has  been  or 
is  being  developed.  For  stocks  that  have 
met  all  of  these  criteria,  NMFS 
identified  the  fisheries  that  may  be 
permitted  incidental  takes  from  such 
marine  mammal  stocks  (Table  1). 

For  the  following  stocks,  NMFS  has 
determined  that  the  mortality  and 
serious  injury  incidental  to  commercial 
fishing  operations  will  have  a  negUgible 
impact.  An  interim  permit  is  issued  for 
incidental  takes  &x)m  these  stocks  for 
the  Category  I  and  II  fisheries  indicated 
in  Table  1.  Vessels  engaged  in  Category 
in  fisheries  included  in  this  Ust  shall 
not  be  subject  to  penalties  for  the 
incidental  taking  of  marine  mammals 
Usted  under  the  ESA,  provided  that 
such  takes  are  reported  in  accordance 
with  section  118  of  the  MMPA. 

•  Humpback  whale,  Central  North 
Pacific  stock 

•  Steller  sea  Uon,  Eastern  stock 

•  Steller  sea  Uon,  Western  U.S.  stock 
For  the  following  stocks,  NMFS  is 

imable  to  determine  that  the  mortaUty 
and  serious  injury  incidental  to 
commercial  fishing  operations  will  have 
a  negUgible  impact.  No  takes  of  these 
endangered  or  threatened  marine 
mammal  stocks  incidental  to 
commercial  fishing  are  allowed. 

•  Fin  whale.  Western  North  Atlantic 
stock 

•  Humpback  whale,  Western  North 
Atlantic  stock 

•  Humpback  whale,  California/ 
Oregon/Washington-Mexico  stock 

•  Northern  right  whale,  Western 
North  Atlantic  stock 

•  Sperm  whale.  Western  North 
Atiantic  stock 

•  Sperm  whale,  CaUfornia/Oregon/ 
Washington  stock 

•  Hawaiian  monk  seal 

There  is  no  documented  evidence  of 
fishery-related  interactions  for  the 
following  marine  mammal  stocks, 
which  are  Usted  as  endangered  or 
threatened  under  the  ESA: 

•  Blue  whale.  Western  North  Atiantic 
stock 
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•  Blue  whale,  California/Mexico 
stock 

•  Blue  whale,  Hawaii  stock 

•  Bowhead  M^iale,  Western  Arctic 
stock 

•  Fin  whale,  California/Oregon/ 
Washington  stock 

•  Fin  whale.  Alaska  stock 

•  Fin  whale.  Hawaii  stock 

•  Humpback  whale,  Western  North 
Pacific  stock 

•  Northern  right  whale.  North  Pacific 
stock 

•  Sei  whale.  Western  N(Hth  Atlantic 
stock 

•  Sei  whale.  Eastern  North  Pacific 
stock 


•  Speim  whale.  Nothem  Gulf  of 
Mexico  stodc 

•  Sperm  whale,  Alaska  stock 

•  Sperm  whale.  Hawaii  stock 

•  Guadalupe  fur  seal 

Issuance  of  Pennits 

A  single  section  101(a)(5)(E)  interim 
permit  is  hereby  issued  to  aU  vessel 
owners  currently  registered  in  fisheries 
designated  as  Category  1  or  n  in  Table 
1.  This  permit  wiU  expire  on  December 
31. 1995.  After  considering  pubUc 
comments  received,  individual  permits, 
to  be  effective  January  1, 1996.  will  be 
issued  for  1996, 1997,  and  1998  in 
conjunction  with  registrations  under 


section  118  of  the  MMPA.  Specific 
registration  procedures  for  participants 
in  Category  I  or  II  fisheries  wiU  be 
pubUshed  in  the  final  LOF  under 
section  118,  which  will  be  e&ctive 
January  1, 1996. 

Pennits  may  be  suspended  or  revoked 
if  the  level  of  taking  specified  in  the 
Incidental  Take  Statement  prepared 
under  section  7  of  the  ESA  for  each 
stock  for  which  an  incidental  take 
permit  is  issued  is  exceeded. 

Dated:  August  25, 1995. 

William  W.  Fox.  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 


Table  1.— ust  of  Fisheries  and  Stocks  for  Which  the  Criteria  Under  Section  101(a)(5)(E)(I)  Have  Been  Met 

[An  inteflm  penrtt  is  issued  for  incidental  takes  from  these  stocks  for  the  Category  I  and  II  fisheries  indteated.  Vessels  enga( 
fisheries  included  in  this  list  shall  not  be  subiect  to  penalties  for  the  incidental  taking  of  marine  mammals  listed  under  the 
such  takes  are  reported  in  accordance  with  sectkxi  1 18  of  the  MMPA] 


in  Category  III 
SA.  provided  ttnt 


Fishery 


Category  I  fisheries: 

CA/OR/WA  thresher  shartc/swordfish/biue  shartc  (blue  sherti  OR  only)  drift 
gilneL 
Category  II  fisheries: 

Southeast  Alaska  salmon  drift  giNnet — 


AK  Prince  William  Sound  salmon  drift  gttlnet 

AK  Yakutat  satonon  set  gMnet ~ 

AK  Cook  Inlet  salmon  drill  gillnet ..~ ~ 

,  AK  Cook  Inlet  salmon  set  gUlnet „ 

AK  Peninsula/Aleutian  IslarKls  sabmn  drift  gillnet 

AK  Bristol  Bay  salmon  drift  gillnet » 

AK  Bristol  Bay  salmon  set  gillnet „ 

AK  MettakaUa/Annette  Island  salmon  drift  gillnet 

AK  Kodlak  salmon  set  gillnet  

AK  Bering  Sea  and  Aleutian  Islands  groundfish  trawl . 

AK  pair  tawl  „^.™......~~.....~..~..~. ............ 

Southeast  Alaska  salmon  purse  seine _ ~ 

AK  southern  Bering  Sea.  Aleutian  Islands,  and  Western  Gulf  of  Alaska  sa- 
btelish  tongline/set  line— state  and  Federal  waters. 

Category  III  fisheries: 

AK  Prince  Wffliam  Sound  set  gillnet ~ 

AK  Kuskokwim.  Yukon,  Norton  Sound,  Kotzebue  salmon  gillnet -.. 

AK  Peninsula/Aleutian  Islands  saknon  set  gillnet 

AK  salmon  purse  seine  (except  Southeast) ~ -.. 

AK  salmon  hand/power  troll  — ~ 

AK  htorth  Pacific  halibut  tongHne/set  line-state  and  Federal  waters 

AK  miscellaneous  finfish/groundfish  longline/set  line— Federal  waters — 

AK  Gulf  of  Alaska  groundfish  trawl  

CA/OR/WA  groundfish  trawl  ...„ 


Stocks  for  whkii  takes  are  alowed 


Stetter  sea  lion.  Eastern  stock. 


Humpback  whale.  Central  North  Pactfk:  stock. 
Steller  sea  lion,  Eastern  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion.  Eastern  stock. 
Steller  sea  lion.  Western  U.S.  stock. 
Steller  sea  Ikxi.  Western  U.S.  stock. 
Steller  sea  Ikxi,  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion,  Eastern  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
StaHer  sea  lion.  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Humpback  whale.  Central  North  Pacific  stock. 
Steller  sea  lion.  Eastern  stock. 
Steller  sea  lion,  Eastem  slock. 

Steller  sea  lion.  Western  U.S.  stock. 

Steller  sea  Hon,  Western  U.S.  stock. 
Steller  sea  lk>n.  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion,  Eastem  stock. 
Steller  sea  lk)n.  Western  U.S.  stock. 
Steller  sea  lion,  Eastem  stock. 
Steller  sea  lion.  Western  U.S.  stock. 
Steller  sea  lion,  Western  U.S.  stock. 
Steller  sea  lion.  Western  U.S.  stock. 
Steller  sea  Ikxi,  Eastem  stock. 


PTI  Doc  95-21775  FUed  &-29-95: 1:25  pmj 
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COMMODITY  FUTURES  TRADINQ 
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Nmv  York  Mercantile  ExchMige 
Propoaed  Eleelftdty  Futurae  Contracta 
for  DaHvery  at  tiM  CaUfomla  Oregon 
Border  and  Palo  Verde,  Arizona 

AGENCY:  Conunodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contracts. 

SUMMARY:  The  New  Yorii  Mercantile 
Exchange  (NYMEX  or  Exdiange)  has 
applied  for  designation  as  a  contract 
market  in  California  Oregon  Border 
electricity  futures  contracts  and  Palo 
Verde  electricity  futures  contracts.  The 
Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
pubUcation  of  the  proposals  for 
comment  is  in  the  pubUc  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  Mdth  the  purposes  of  the 
Commodity  Exchange  Act 
DATES:  Comments  must  be  received  on 
or  before  October  2, 1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.  Washington,  DC  20581. 
Reference  should  be  made  to  the 
NYMEX  California  Oregon  Border  and 
Palo  Verde  electricity  futiues  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  Storer  of  the  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW, 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLBIENTARY  INFORMATION:  The 
Commission  is  requesting  comment  on 
the  NYMEX's  proposed  terms  and 
conditions  for  each  of  the  two  proposed 
electricity  futures  contracts. 
Commenters  should  address  whether 
the  proposed  terms  and  conditions  are 
in  conformance  with  customary  cash 
market  practices  at  the  proposed 
delivery  points  and  would  provide 
adequate  deliverable  supplies. 

The  Commission  is  aware  that  the 
electricity  industry  is  evolving  in  new 
directions  and  that  proposed  regulatory 
changes  may  result  in  some 
restructiuing  of  the  electricity  industry. 
In  view  of  this  and  to  assist  the 
Commission  in  its  review  of  the 
proposed  electricity  futiues  contracts, 
the  Commission  is  particularly 
interested  in  receiving  comments 


concerning  the  current  status  and 
expected  development  of  the  U.S. 
electricity  cash  market  in  general,  as 
well  as  specific  informatian  about  the 
natiue  of  the  cash  markets  at  the  two 
proposed  deUvery  points  in  particular. 
In  addition,  commenters  are  asked  to 
address  v^iether  the  proposed  futures 
contracts  would  have  any  effect  on  the 
evolving  cash  markets  for  electricity  and 
discuss  what,  if  any.  benefits  the 
prtqposed  contracts  would  provide  to 
prospective  commercial  users. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
OfBce  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  2033  K 
street,  N.W.,  Washington,  D.C.  20581. 
Copies  of  the  terms  and  conditions  can 
be  obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  Inr  the 
NYMEX  in  support  of  the  apphcations 
for  contract  market  designation  may  be 
available  upon  request  piu^uant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Conunission's  regulations 
thereimder  (17  CF.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CF.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Conunission's 
headquarters  in  accordance  with  17 
CF.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  con<Utions,  or  with 
respect  to  other  materials  submitted  by 
the  NYMEX.  should  send  such 
commmts  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  August  25, 
1995. 

JohnMislkB, 

Acting  Director. 

(FR  Doc  95-21620  FUed  8-30-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Commlttoe  Meeting  Notice 

agency:  U.S.  Army  Cadet  Command. 
ACTION:  Notice  of  meeting. 


Mime  of  Committee:  Ck>llegiate  EducatioD 
Adviaoiy  Committee. 

Date:  14  September  1995. 

Place:  Radisson  Hotel,  Hamptm,  Virginia. 

Time:  0830-1700  on  14  September  1995. 

Proposed  Agenda:  Review  and  discussion 
of  the  status  of  Aimy  ROTC  since  the  April 
1995  meeting  at  Virginia  Militaiy  Institute. 

2.  Purpose  of  the  meeting:  The 
Committee  will  review  the  significant 
changes  in  ROTC  scholarships, 
missioning,  advertising  strategy, 
marketing,  camps  and  on-campus 
training,  the  Junior  High  School 
Program  and  ROTC  Niusing. 

3.  Meeting  of  the  Advisory  Committee 
is  open  to  the  pubUc.  Due  to  space 
limitations,  attendance  may  be  limited 
to  those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intent  to  attend 
the  14  September  1995  meeting. 

4.  Any  members  of  the  public  may  file 
a  written  statement  with  the  Committee 
before,  during  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
Committee  chairman  may  allow  public 
presentations  of  oral  statements  at  the 
meeting. 

5.  All  communications  regarding  this 
Advisory  committee  should  be 
addressed  to  Mr.  Roger  Spadafora,  U.S. 
Army  Cadet  Command.  ATCC-TE.  Fort 
Monroe.  Virginia  23651-5000. 
telephone  number  (804)  727-4595. 
Gragorjr  D.  Showalter, 

Army  Federal  Register  Liaison  Officer 

(FR  Doc  95-21643  Filed  8-30-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  Information 
CoHecUon  Requeata 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


1.  In  accordance  with  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  meeting: 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collecticm 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
2, 1995. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
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address  fFIRBOed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mcmday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportimity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  pubUc  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resource  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  25, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Groap. 

OfBce  of  Biltegual  Educatkm  and 
Minority  Languages  and  Affiairs 

Type  of  Review.  Regular 


Frequency.  One  Time 

Affected  Public  State,  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  100 
Burden  Hours:  65 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hoius:  0 

Abstract.  This  study  consists  of  a 
literature  review  and  a  survey  of  a 
sample  of  100  Title  Vn  grantees 
having  10  or  more  consist  of  a  mail 
survey  and  a  follow  up  telephone 
interview  to  verify,  correct  or  add 
information  available  in  the  grantee 
appUcations  monitoring  reports  and 
evaluation  reports.  This  effort  will 
help  in  futiue  policy  development 
and  demographic  knowledge. 

Office  <rf  Vocatioaal  and  Adult 
Education  * 

Type  of  Review.  Regular 

Title:  Financial  Status  Report  for  State- 
Administered  Vocational  Education 
Programs 

Frequency.  Annually 

Affected  Public  Federal  Government; 
State,  Local  or  Tribal  Government 

Reporting  Burden: 
Responses:  53 
Burden  Hours:  4,729.5 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  State  Financial  Status 
Report  is  needed  to  assist  in 
determining  each  State's  compliance 
with  the  enabling  statute,  to  close  out 
each  year's  grant  and  to  provide 
information  for  the  Secretaries  Report 
to  Congress  on  the  status  of 
Vocational  Education.  The 
respondents  are  the  State  Educational 
agencies. 

Office  of  Educational  Research  and 
Improvement 

Type  o/i?eview;  Regular 

Title:  "Final  Performance  Report  for 
LSCA  TiUe  VI" 

Frequency:  Annually 

Affected  Public:  State,  Local  or  Tribal 
Government 

Reporting  Burden: 
Responses:  233 
Burden  Hoius:  1.165 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hoius:  0 

Abstract;  This  report  form  is  needed  to 
obtain  information  on  expenditures  of 
grant  funds  and  to  evaluate  project 
performance  of  grantees  under  the 
Library  Literacy  Program  (Title  VI  of 
the  Lilnary  Services  and  Construction 
Act). 


Office  of  Edncational  Research  and 
Improvement 

Type  of  Review:  Regular 

Title:  Assessment  of  the  role  of  school 

and  public  libraries  in  support  of  the 

National  Education  Goals 
Frequency:  Pretest 
Affected  Public:  Not  for  Profit 

institutions;  State.  Local  or  Tribal 

Government 
Reporting  Burden: 

Responses:  400 

Buitlen  Hours:  279 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  library  and  education 

communities  need  to  know  more 

about  the  role  of  libraries  in 

supporting  education  in  order  to  plan 

for  and  direct  resources.  This  data 

collection  effort  is  the  field  test  of  the 

survey  instruments.  The  respondents 

are  Ubrarians  in  public  Ubraries  and 

pubUc  and  private  schools. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Regidar 

Title:  Statewide  Family  Literacy 

Program 
Frequency:  One  Time 
Affected  Public:  State,  Local  or  Tribal 

Governments 
Reporting  Burden: 

Responses:  50 

Biu-den  Hours:  400 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  State  and  local  government  to 

plan  and  implement  statewide  family 

literacy  initiatives  to  coordinate  and 

integrate  existing  Federal,  State,  and 

local  resources. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Regular 

TiUe:  Migrant  Education  Program  State 
Performance  Report 

Frequency:  One  Tune 

Affected  Public:  State,  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  51 
Burden  Hours:  4080 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Information  will  be  to  develop 
estimates  for  funding  purposes  of  the 
number  of  migratory  children  resident 
in  each  State,  and  to  assess  and  report 
on  the  effectiveness  of  the  Migrant 
Education  Program  on  an  ongoing 
basis. 

Office  of  Special  EducatieB  uid 
Rehabilitative  Services 

Type  of  Review:  Regular 
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Title:  Annual  Vocational  Rehabilitation 
Program/Cost  Report 

frequency:  Annually 

Affected  Public:  State,  Local  or  Tribal 
Government 

Reporting  Burden: 
Responses:  84 
Burdens  Hours;  395 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Rehabilitation  Services  data 
submitted  on  the  RSA-2  by  State  VR 
agencies  for  each  FY  used  by  RSA  to 
administer  and  manage  the  Basic 
Support  Program,  to  analyze 
expenditures,  evaliiate  program 
accomplishments,  and  to  examine 
data  for  indication  of  problem  areas. 

Office  of  Special  Education  and 
Rehabilitative  Services 

7>pe  of  Aevieiv:  Regular 

Tiue:  Supported  Emplo3rment 
Augmentation  to  VR  Longitudinal 
Study 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  Not  for  Profit 
institutirais;  State,  Local  or  Tribal 
Government 

Reporting  Burden: 
Responses:  1 
Burdens  Hours:  260 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  augmentation  to  the  VR 
Longitudinal  Study  will  evaluate  the 
effects  of  supported  employment  (SE) 
services  on  the  economic  and 
noneconomic  outcomes  of  SE 
consimier,  through  intervlewrs  with  a 
sample  of  SE  consimiers  and  extended 
services  providers. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Regular 

Title:  Part  B  Complaint  Procedures 

Frequency:  One  "nme 

Affected  Public:  State,  Local  or  Tribal 
Government 

Reporting  Burden: 
Responses:  1,079 
Burdens  Hoius:  14.027 

Recordkeeping  Burden: 
Recordkeepers:  0 
Biuden  Hours:  0 

Abstract:  States  are  required  to 
implement  complaint  procedures  to 
process  any  complaints  regarding  a 
State  (grantee)  or  a  subgrantee  that  is 
participating  in  the  program  funded 
under  Part  B  of  the  Individuals  with 
Disabilities  Education  Act. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Regiilar 


TJt/e;  Performance  Report — ^Training  • 
Personnel  for  the  Education  of 
Individuals  with  Disabilities 

Frequency:  Annually 

Affected  Public:  Business  or  other  for* 
profit;  Not  for  Profit  institutions; 
State,  Local  or  Tribal  Government 

Reporting  Burden: 
Responses:  869 
Biudens  Hours:  1,159 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hoiirs:  0 

Abstract:  lliese  Performance  Reports 
collect  information  required  of 
grantees  receiving  Federal  funds 
under  Part  D  of  IDEA,  requested  by 
Pub.  L.  101-476  and  102-119. 
Training  data  will  be  sununarized  in 
OSERS'  Annual  Report  to  Congress, 
including  data  on  special  education 
and  related  services  personnel,  as 
well  as  parents  trfiined. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Regular 

Title:  LEA  Application  Under  Part  B  of 

the  Individuals  with  Disabilities 

Education  Act. 
Frequency:  Annually 
Affected  Public:  State,  Local  or  Tribal 

Government  • 

Reporting  Burden: 

Responses:  15376 

Burden  Hours:  445.904 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hoius:  0 
Abstract:  State  must  require  local 

educational  agencies  to  submit  an 

approval  LEA  application  for  a 

subgrant  in  order  to  distribute  funds 

under  Part  B  of  the  Individuals  with 

Disabilities  Education  Act 

Office  of  Postaecondary  Education 

Type  of  Review:  Regular 

Title:  Performance  Report  for  the 
(kadiiate  Assistance  in  Areas  of 
National  Need  Program  (GAANIN) 

Frequency:  Annually 

Affected  Public:  Not  for  Profit 
Institutions 

Reporting  Burden: 
Responses:  1 
Burden  Hours:  17 

Recordkeeping  Burden: 
Recordkeepers:  0 
Biuden  Hoius:  0 

Abstract:  Academic  departments  of 
institutions  of  higher  education  that 
have  received  GAANIN  grants  are 
required  to  demonstrate  compliance 
with  statutory  and  regulatory 
requirements  for  the  distribution  of 
fellowships  and  assessing  project 
progress.  As  a  replacement  for  the 
NCC  applications,  the  performance 


report  will  also  be  used  to  determine 
whether  respondents  have  met  the 
criteria  for  receiving  continuation 
awards  and  to  make  post-first  year 
awards  to  continuing  projects. 

Office  of  Poetsecondary  Education 

Type  of  Review:  R^ular 

Title:  Student  Aid  Report 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  15.237.969 
Biuden  Hours:  4.095.759 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  "Federal  Grants.  Student  Aid 
programs":  The  Student  Aid  Report 
(SAR)  is  used  to  notify  applicants  of 
their  eligibility  to  receive  Federal 
FinandaJ  Aid.  The  form  is  submitted 
by  the  applicant  to  the  institution  of 
their  choice. 

Office  of  Postsecondaiy  Education 

Type  of  Review:  Regular 

Title:  Performance  Report  for  the 

Training  Program  fw  Federal  TRIO 

Programs 
Frequency:  Annually 
Affected  Public:  Not  for  Profit 

Institutions 
Reporting  Burden: 

Responses:  12 

Burden  Hours:  48 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  Data  assures  that  grantees  have 

conducted  the  project  for  which 

funded,  signals  problems  of 

implementation,  and  indicates  extent 

and  quality  of  performance.  The 

Department  uses  reports  in  evaluating 

projects  for  continuation,  assessing 

technical  assistance  needs, 

determining  future  funding  levels  and 

in  assigning  scores  to  projects  in 

competition  for  new  grants. 

Office  of  Postaecondary  Education 

Type  o/fleview;  Regular 

Title:  Guaranty  Agency  Quarterly/ 

Annual  Report 
Frequency:  Quaranty  Agency  Quarterly/ 

Annual  Report 
Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal 

Government 
Reporting  Burden: 

Responses:  270 

Burden  Hours:  4,293 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  Guaranty  Agency 

Quarterly/ Annual  Report  is  submitted 
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by  55  agencies  operating  a  student 
loan  Insurance  program  under 
agreement  with  the  Department  of 
Education.  These  reports  are  used  to 
evaluate  agency  opoations.  make 
payments  to  agency  as  authcnized  by 
law.  and  to  make  reports  to  Congress. 

Office  of  Postsecondaiy  Education 

Type  of  Review:  Regular 

Title:  Student  Assi^ance  General 
Provisions — Subpart  1 — ^Reform  and 
Regulations 

Frequency:  Occasional 

Affected  Public:  Individual  or 
households;  Business  or  other  for- 
profit;  Not  for  Profit  institutions 

Reporting  Burden: 
Responses:  114.000 
Burden  Hours:  30,500 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  These  regulations  are  part  of  a 
Division-wide  regulatory  relief 
package,  and  afiected  provisions  of 
the  Student  Assistant  General 
Provisions  regulations  regarding  the 
secondary  confirmation  with  INS  to 
reduce  fraud  and  abuse  in  the  tide  IV, 
HEA  programs  by  ensuring  that  only 
eligible  nondtizens  receive  federal 
aid. 

(FR  Doc  95-21570  Filed  8-30-05;  8:45  am] 
■UMQ  COM  400»«-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advlaory  Board.  Idaho 
National  Engineering  Laboratory 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  &igineering  Laboratory 
(INEL). 

DATES:  Tuesday.  September  19. 1995 
Cram  8  a.m.  Mountain  Standard  Time 
(MST)  until  7  pm  MST  and  Wednesday. 
September  20. 1995  from  8  a.m.  MST 
until  5  p.m.  MST.  There  will  be  a  public 
comment  availability  session  Tuesday, 
September  19, 1995  from  5  to  6  p.m. 
MST. 

ADDRESSES:  Tuesday.  September  19. 
1995  from  8:00  am  until  11:30  am  and 
all  day  Wednesday,  September  20. 1995: 
Weston  Plaza,  1350  Blue  Lakes  Blvd.  N., 
Twin  Falls.  ID  83301.  (208)733-0560. 


Tuesday.  September  19. 1995  from 
1:00  pm  until  7:00  pm.  including  Public 
Comment  Avail^iUty  Session:  College 
of  Southern  Idaho,  Exposition  Building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-600-708-2680  or  Marsha 
Hardy.  Jason  Associates  Corporation 
Staff  Support.  1-208-522-1662. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  EM  SSAB.  INEL  will  be 
participating  in  and  encouraging  public 
participation  in  an  educational  e^diibit 
describing  interagency  efforts  to  ensure 
safe  transportation  of  hazardous  and 
radioactive  materials,  including  spent 
nuclear  fuel,  throughout  Idaho.  The 
Board  will  also  participate  in 
discussions  regarding  Strategic  Planning 
efforts  at  the  INEL.  the  Advanced  Mixed 
Waste  Treatment  Program,  the  INEL's 
Pit  9  project,  and  the  Western 
Governor's  Association  Demonstration 
of  Innovative  Technologies  activities 
and  their  s]>ecific  applications  to  Pit  9 
and  the  INEL.  FoUow-up  information  to 
the  recommendation  that  the  Board 
made  on  Test  Area  North  groundwater 
remediation  at  their  June  1995  meeting 
will  also  be  provided. 

Tentative  Agenda 

Tuesday,  September  19, 1995 

7:30  am    Sign-in  and  Registration 
8UX)  am    Miscellaneous  Business: 

Old  Business 

•  Deputy  Designated  Federal  Officer 
Report 

•  Chair  Report 

Member  Reports 

Standing  Committee  Reprais 

•  Public  Communications 

•  Budget 

•  Member  Selection 

9:15  am    Advanced  Mixed  Waste 

Treatment  Project 
9:30  am    Discussion  with  EM-HQ 
10:15  am    Break 
10:30  am    Test  Area  North  (TAN) 

FoUow-Up 
11:45  am    Lunch 
1:00  pm     Transportation/Hazardous 

Materials  Chitreach  Program 
5:00  pm    Public  Comment  Availability 
6:00  pm     Transporation/Hazardous 

Materials  Outreach  Program 
7:00  pm    Adjourn 

Wednesday,  September  20, 1995 

7:30  am    Sign-In  and  Registration 

8:00  am    Miscellaneous  Business 

8:30  am    Pit  9 

10:30  am    Break 

10:45  am    Pit  9— continued 


12:00  noon    Lunch 

1:00  pm    Wiestem  Governors' 
Association  Development  of 
Innovative  Technologies 

2:45  pm    Break 

3:00  pm    Special  Presentation- 
Strategic  Plaiming  Efforts  at  the 
INEl 

4:15  pm    Meeting  Evaluation 
5:00  pm    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability 

The  two-day  meeting  is  open  to  the 
public,  with  a  PubUc  Comment 
Availability  session  scheduled  for 
Tuesday.  September  19, 1995  from  5 
p.m.  to  6  p.m.  MST.  The  Board  will  be 
available  during  this  time  pwriod  to  hear 
verbal  public  comments  or  to  review 
any  written  public  comments.  If  the^e 
are  no  members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Macsha 
Hardy.  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  nrmyiTniim  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Pubfic 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Fridf^,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  August  28, 
1905. 

Rachel  NLSanwI. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc  95-21650  Filed  8-30-95;  8:45  ami 
BUJNQ  oooe  MSO-ei-P 


Bonn«vllle  Power  Administration 

Notice  of  Availability  of  Record  of 
Decision  for  the  Business  Plan 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  ODOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  The  BPA  has  chosen  to 
respond  to  the  challenges  of  the 
dynamic  electric  utility  industry  by 
changing  its  business  direction.  As 
proposed  in  the  Business^  Plan  Final 
Environmental  Impact  Statement  (BP 
EIS,  DOE/EIS-0183).  BPA  has  decided 
to  pursue  the  basic  business  direction 
outlined  in  the  Market-Driven 
alternative,  including  certain  response 
strategies  to  adapt  quickly  to  the 
evolving  maricetplace.  BPA  will 
accqfdingly  take  actions  to  transfonn 
itself  into  a  highly  efficient  Federal 
enterprise  that  achieves  its  mission  by 
being  more  competitive  in  the  wholesale 
electric  utility  market.  BPA  wiU  be  a 
more  active  participant  in  the 
competitive  market  for  power, 
transmission,  and  energy  services,  and 
will  use  its  success  in  those  markets  to 
ensure  the  financial  strength  necessary 
to  better  produce  the  public  benefits 
that  BPA  affords  to  the  region. 

The  decision  to  select  the  Maricet- 
Driven  alternative  provides  basic  policy 
direction  for  BPA  to  decide  a  nimiber  of 
major  issues  related  to  products  and 
services,  rate  designs,  energy  resources, 
and  transmission.  Before  taking  action 
on  these  issues,  however,  BPA  will 
review  the  BP  EIS  to  ensure  that  the 
impacts  of  the  subsequent  actions  are 
adequately  analyzed  within  the  range  of 
alternatives.  Decisions  on  these  specific 
issues  will  be  the  subject  of  subsequent 
RODs  tiered  to  this  BP  EIS  ROD. 

ADDRESSES:  Copies  of  the  ROD  and  the 
EIS  may  be  obtained  by  calling  BPA's 
toll-fi«e  document  request  line:  1-800- 
622-4520.  Copies  may  also  be  obtained 
from  BPA's  PubUc  Involvement  Office, 
P.O.  Box  12999,  Portland,  Oregon, 
97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Alton,  Manager  for  Policy  and 
Strategic  Planning — ^EGP,  Bonneville 
Power  Adminstration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  (503)  230-4628,  iax  number 
(503) 230-5699. 

PubUc  Availability:  This  ROD  will  be 
distributed  to  all  interested  and  affected 
persons  and  agencies. 


Issued  in  Portland,  Oregon,  on  August  24, 
1995. 

Randall  W.  Hardy. 

Adminiatmtar  and  Chief  Executive  Officer. 
[FR  Doc.  95-21649  Filed  B-30-95;  8:45  am) 
BNJJNQ  COOe  M6a-01-P 
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storage  facility,  irrespective  of  whether 
the  plant  itself  is  being  operated  in  a 
liquefaction,  vaporization,  or  holding 
mode.  Paiute  claims  that  its  LNG  storage 
facility,  as  it  is  presently  constructed 
and  operated,  cannot  be  operated  in  a 
lique&ction  mode  and  a  vaporization 
mode  simultaneously. 

Paiute  states  that  tne  estimated  cost  of 
the  truck  imloading  facilities  is 
$238,500.  Paiute  intends  to  finance  the 
cost  of  construction  through  ongoing 
regular  financing  programs  and 
internally  generated  fimds. 

In  addition,  Paiute  requests  that  the 
Commission  grant  temporary  certificate 
authorization  for  the  construction  and 
operation  of  the  proposed  truck 
unloading  facilities,  due  to  the 
especially  urgent  need  for  such 
facilities,  so  that  such  facilities  can  be 
constructed  and  placed  into  service  by 
November  1, 1995  or  as  soon  thereafter 
as  possible.  Paiute  indicates  that 
because  of  a  need  to  empty  the  storage 
tank  for  maintenance  purposes,  Paiute's 
LNG  storage  service  ciistomers  likely 
will  not  have  sufficient  opportunity  to 
fully  replenish  their  LNG  supplies 
before  November  1, 1995.  As  an 
alternative  to  the  temporary  certificate 
authority,  Paiute  further  requests  that 
the  Commission  use  expedited 
procedures  leading  to  the  issuance  of  a 
final  certificate  order  by  September  15, 
1995  or  earUer. 

Paiute  states  that  with  the  installation 
of  the  truck  imloading  facilities,  Paiute's 
customers  will  be  assured  of  having  a 
means  to  replenish  their  supplies  of 
LNG  in  storage  during  the  winter 
heating  season,  when  the  plant  is 
generally  in  a  vaporization  mode,  and    ' 
augment  the  quantities  of  gas  being 
Uquefied  during  the  summer  months,  if 
necessary. 

Comment  date:  September  14, 1995, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

3.  Williston  Basin  IntersUte  Pipeline 
Company 

[Docket  No.  CP95-696-000] 

Take  notice  that  on  August  21, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP95- 
696-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  metering  station  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP83-1-000 
pursuant  to  Section  7  of  the  Natvu^  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP94-342-004,  «t  al.] 

Crossroads  Pipeline  Company,  et  at; 
Natural  Gas  Certificale  Filings 

August  24, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Crossroads  Pipeline  Company 

(Docket  No.  CP94-342-004] 

Take  notice  that  on  August  21, 1995, 
Crossroads  Pipeline  Company 
(Crossroads),  801  East  86th  Avenue, 
Merrillville,  Indiana  46410,  filed  in 
Docket  No.  CP94-342-004  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Original  Tariff  Sheet  No.  6. 

Crossroads  states  that  Substitute 
Original  Tariff  Sheet  No.  6  reflects  the 
recalculation  of  certain  cost-of-service 
items.  In  addition.  Crossroads  states  that 
the  tariff  sheet  reflects  a  reduction  in 
Crossroads'  proposed  maximum 
commodity  charge  for  firm  service  and 
a  reduction  in  Crossroads'  minimum 
reservation  charge  for  firm  service. 

Comment  date:  September  14, 1995, 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Palate  Pipeline  Company 

(Docket  No.  CP95-614-000) 

Take  notice  that  on  July  13, 1995, 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197,  Las  Vegas,  Nevada  89193- 
4197,  filed  in  Docket  No.  CP95-614- 
000,  an  application  pursuant  to  Section 
7  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations 
requesting  authorization  to  construct 
and  operate  truck  unloading  facilities  at 
its  Lovelock,  Nevada  liquefied  natiual 
gas  (LNG)  storage  facility  to  permit  the 
delivery  for  injection  to  the  storage 
facility  of  LNG  by  truck,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Conmiission  and  open 
to  public  inspection. 

Paiute  states  that  the  installation  of 
the  facilities  will  provide  its  LNG 
storage  service  customers  with 
additional  options  for  helping  to  meet 
their  peak  demand,  emergency,  or  other 
requirements.  Paiute  further  states  that 
the  truck  unloading  facilities  will 
permit  year-rqimd  deliveries  to  the  LNG 
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Commission  and  open  to  public 
inspection. 

Willisttm  Basin  proposes  to  construct 
and  operate  a  new  metering  station  to 
provide  transportation  service  gas  to 
Rainbow  Gas  Company  in  Ramsey 
Coimty,  North  Dakota.  The  station  will 
consist  of  a  tap,  meter  and  regulator  and 
miscellaneous  gaiwes  and  valves. 

Comment  date:  October  10, 1995,  in 
accordance  with  Standard  Paragraph  G 
tt  the  end  of  this  notice. 

4.  Nbrftem  Natural  Gas  Company 

IDocket  No.  CP95-698-0O0J 

Take  notice  that  on  August  21, 1995, 
Northern  Natiiral  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP95-698-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  f(»  authorization  to  construct 
and  operate  a  new  delivery  point  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursiiant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.' 

Northern  proposes  to  install  and 
operate  a  new  aelivery  point  (Al-Com/ 
Al-Com  #1  TBS)  in  Dmi^  County, 
Minnesota,  to  accommodate  natural  gas 
deliveries  to  Al-Com  Clean  Fuels,  Inc. 
(Al-Com),  for  use  at  their  plant  near 
Claremont,  Minnesota.  Northem  states 
that  service  would  be  provided  to  Al- 
Com  under  a  transportation  agreement 
pursuant  to  Northern's  existing 
transportation  schedules.  It  is  stated  that 
the  proposal  involves  the  deUvery  of  up 
to  1,200  Mcf  on  a  peak  day  and  438,000 
Mcf  on  an  annual  oasis.  Northem 
estimates  that  the  total  cost  of 
constructing  this  delivery  point  would 
be  S135,000. 

Comment  date:  October  10, 1995,  in 
accordance  with  Standard  Paragraph  G 
Bi.  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP95-703-0001 

Take  notice  that  on  Augiist  22, 1995, 
Colmnbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCoride  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599.  filed  a  request  with  the 
Commission  in  Docket  No.  CP95-703- 
000  piusuant  to  §§  157.205  and  157.212 
of  the  Commissi<Hi's  Regulations  under 


■  This  filing  miparMdat  the  raquest  filed  in 
Dockat  No.  CF9S-629-000  in  order  to  reflect  a  new 
location  for  the  [»opoaed  delivery  point.  Under 
•epaiata  cover,  h4artheni  filed  on  August  21, 1005, 
to  withdraw  iti  application  in  Docket  Na  CP0S- 


the  Natural  Gas  Act  (NGA)  to  modify  an 
existing  point  of  delivery  and  reassign 
Maximtmi  Daily  Delivery  Obligations 
(MDDOs)  between  points  of  delivery  to 
Shenandoah  Gas  Company  (SGC),  a 
subsidiary  of  Washington  Gas  (WG)  in 
Warren  County,  Virginia,  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  make 
modifications  to  the  existing  Nineveh 
point  of  delivery  at  the  request  of  SGC 
for  additional  firm  transportation 
service  for  residential,  commercial  and 
industrial  service.  Columbia  states  that 
neither  SGC  nor  WG  has  requested  an 
increase  in  Peak  Day  Entitlements  in 
conjtmction  with  this  request  to  modify 
the  existing  point  of  delivery  so  there 
would  be  no  impact  on  Columbia's 
existing  peak  day  obligations  to  its  other 
customers  as  a  result  of  the 
modifications.  Columbia  proposes, 
however,  to  reassign  the  MDDOs  by 
amending  WG's  SST  Agreement  by 
reducing  the  MDDOs  at  the  existing 
Dranes^dlle  delivery  point  by  12,300 
Dth/day  and  reassigning  the  same 
voliunes  of  gas  to  the  existing  Nineveh 
delivery  point  proposed  to  be  modified. 
SGC  has  agreed  to  reimburse  Columbia 
the  cost  of  construction  to  modify  this 
point  which  would  be  approximately 
$23,969,  including  gross-up  for  income 
tax  purposes.  Coliunbia  would  pay  for 
the  install  filter  separators  at  an 
estimated  cost  of  $90,000. 

Comment  date:  October  10, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP95-704-000] 

Take  notice  that  on  August  23, 1995, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
704-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  certain  delivery  facilities  in 
Arkansas  under  NGT's  blaiiket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  construct  and 
operate  the  following  bcilities  for 
deliveries  of  natural  gas  to  ARKLA,  a 
division  of  NorAm  Energy  Corp.,  to 
serve  its  new  domestic  and  commercial 
customera:  (a)  One  2-inch  deUvery  tap. 


first-cut  regulator  and  1-inch  U-Shape 
meter  station  on  NGT's  Line  TM-10  to 
serve.  ARKLA's  Rural  Extension  No. 
1344  in  Arkansas  Cotmty,  Arkansas:  (b) 
one  1-inch  delivery  tap  and  first  cut 
regulator  on  NGT's  Ijne  B  to  serve 
ARKLA's  Conway  Cox  Cove  Rural 
Extension  in  Faulkner  Coimty, 
Arkansas.  NGT  estimates  the  volumes  to 
be  delivered  through  the  facilities  to  be 
1 ,805  MMBtu  aimually  and  82  MMBtu 
on  a  peak  day.  In  addition.  NGT 
estimates  the  cost  of  construction  to  be 
$5,144,  of  which  ARKLA  will  reimburse 
NGT  $3,715. 

Comment  date:  October  10, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Pnx^edure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  U  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  an.  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  appUcant  to  appear  or 
be  represented  at  the  hearing. 
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G.  Any  person  or  the  Commissian's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Conunission. 
file  pursuant  to  Rule  2l4  of  the 
Commissian's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  thnefor. 
the  proposed  activity  shaU  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Linwood  A.  Waison,  Jr. 
Acting  Secretary. 

[FR  Doc  9S-21600  Filed  »-30-95;  8:45  am] 
■UMQ  oooK  snr-oi-p 

IDodtM  No.  CP9«-e93-0001 

norida  Gas  Transmission  Company,  st 
al.;  Nolios  of  Application 

August  25, 1995. 

Take  notice  that  on  August  17, 1995, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
P.O.  Box  1160,  Owensboro,  Kentucky 
42302.  filed  in  Docket  No.  CP95-693- 
000  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natiiral  Gas  Act  for 
permission  and  approval  to  abandon 
two  natural  gas  exchange  services  which 
were  authorized  in  Docket  Nos.  CP73- 
33-000  and  CP73-306-000,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  applicants  propose  to  abandon 
the  following  two  exdiange  services: 

1.  An  exchange  agreement  under 
FGFs  Rate  Schedule  E-4  and  Texas 
Gas'  Rate  Schedule  X-45,  that  involved 
the  operation  of  facilities  and  exchange 
of  gas  on  an  emergency  basis,  during  the 
period  July  10  to  November  21. 1972. 

2.  An  exchange  agreement  under 
FGTs  Rate  Schedule  E-5  and  Texas 
Gas'  Rate  Schedule  X-48  that 
authorized  the  exchange  of  gas.  during 
emergencies,  at  the  Eunice  Compressor 
Station  located  in  Louisiana. 

FGT  and  Texas  Gas  state  that  they 
signed  a  letter  agreement  on  May  30, 
1995  that  terminates  the  exchange 
agreements  listed  above,  effective  Jime 
30, 1995. 

Any  person  desiring  to  be  heard  ot  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before 
Septembw  15. 1995,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Nattuvl 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Cotomission 
by  Sections  7  and  15  of  the  Natiual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  and  Texas  Gas  to 
appear  or  be  represented  at  the  hearing. 
Unwaod  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc  95-21601  Filed  8-30-95:  8:45  am) 
BNJJMQ  COOl  triT-OI-M 

[DodtM  No.  CP95-697-000I 

Northern  Nature  Gas  Company; 
Application  for  Abandonment 

August  25, 1995. 

Take  notice  that  on  August  21. 1995. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed,  in 
Docket  No.  CP95-697-000,  an 
apphcation  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  part  157 
of  the  Commission's  Regulations  for 
permission  and  approval  to  abandon 
service  imder  an  individually 
certificated  transportation  agreement,  all 
as  more  fully  set  fxHlh  in  the  application 


vrbkk  is  on  file  with  the  Commission 
and  open  to  public  inspecticui. 

Specifically,  Northern  is  requesting 
permission  and  approval  to  abandon 
service  under  its  Rate  Schedule  T-51.  a 
July  9. 1984.  gas  transportation 
agreement  between  Neches  Gas 
EHstributicm  Company  (Neches)  and 
Northern,  which  is  contained  in 
Northern's  FERC  Gas  Tariff.  Original 
Volume  No.  2.  Northern  states  that  Rate 
Schedule  T-51  was  authorized  in 
Docket  No.  CP84-565-000  for  a  period 
through  June  30, 1986.  However, 
Northern  states,  that  authorization  did 
not  provide  for  pre-granted 
abandonment.  Northern  asserts  that  no 
service  has  been  provided  under  Rate 
Schedide  T-51  since  Jtme  30, 1986,  and 
that  both  parties  have  mutually  agreed 
to  the  termination  of  the  service. 
Northern  says  that  no  fadhties  will  be 
abandoned  as  a  result  of  this  requested 
abandonment  of  service.  Northern 
relates  that  the  receipt  and  delivery 
points  used  in  this  transportation 
service  are  located  on  its  Matagorda 
Ofbhore  PipeUne  System  (MOPS). 
Northern  requests  that  this 
abandonment  request  be  made  efiisctive  * 
the  earUer  of  the  date  of  an  order 
approving  the  instant  application  or  an 
order  approving  the  abandonment  of  the 
MOPS  fadhties  in  Docket  No.  CP95- 
519-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
September  15, 1995,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjed  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Ad  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Conunission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
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proposed  abandonment  are  required  by 
the  pubUc  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or  to 
be  represented  at  the  hearing. 
limrood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc  95-21602  Filed  8-30-95;  8:45  am] 
MUMQ  OOOf  S717-«1-M 

IDockM  No.  RP96-186-000  and  RP96-18S- 

Northern  Natural  Gas  Company;  Notice 
Of  Informal  Settlement  Conference 

August  25, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
September  13. 1995,  at  10:00  a.m.  A 
second  conference  will  be  convened  on 
Wednesday.  September  20. 1995.  at 
10:00  a.m.  The  conferences  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street.  N.E..  Washington.  D.C.  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  partidpant  as  defined 
in  18  CFR  385.102(b),  is  mvited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  piusuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contad  Donald  A.  Heydt  (202)  208-0740 
or  Robert  A.  Young  (202)  208-5705. 
Linwood  A.  Watoon,  Jr.,         '' 
Acting  Secretary. 
(FR  Doc  95-21603  Filed  8-30-95;  8:45  am] 

HUMO  COM  snr-si-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-S290^ 

Cedartown  Landfill  Site;  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Hgeocy. 


ACTION:  Notice  of  proposed  settlement 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Respionse.  Compensation  and  LiabiUty 
Ad  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Cedartown  Landfill  Site  (Site)  located  in 
Cedartown,  Georgia,  with  approximately 
11  potentially  responsible  parties  (PRPs) 
at  the  Site.  EPA  vdll  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disdose  fects  or 
considerations  whidi  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadeqtiate.  defies  of  the 
proposed  settlement  and  a  list  of 
proposed  settling  parties  are  available 
from:  Ms.  PauJa  V.  Batchelor.  U.S. 
Environmental  Protection  Agency, 
Region  IV,  Waste  Programs  Branch, 
Waste  Management  IMvision,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  (404)  347-5059  ext  6169. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  by  no  later  than  Odober  2. 
1995. 

Dated:  August  23, 1995. 
Richard  D.  Green, 

Acting  Director.  Waste  Atanagement  Division. 
[FR  Doc.  95-21758  Filed  8-30-95;  8:45  am] 
MUJNQ  coot  I 


[FRL-6290-1] 

Daytona  Antifreeze  Site;  Notice  of 
Propoeed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Ad  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  daims  for  response  costs  at  the 
Daytona  Antifreeze  Site  (Site)  located  in 
Marietta,  Georgia,  with  approximately 
50  potentially  responsible  parties  (PIU>s) 
at  the  Site.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate. 


improper,  or  inadequate.  Copies  of  the 
proposed  settlement  and  a  Ust  of 
proposed  settling  parties  are  available 
from:  Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  TV,  Waste  Programs  Bran^ 
Waste  Management  Division,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  (404)  347-5059  ext.  6169. 

Written  comment  may  be  submitted  to 
Mr.  Ckeg  Armstrong  at  the  above 
address  by  no  later  than  October  2, 
1995. 

Dated:  August  23, 1995. 
Richard  D.  Green. 

Acting  Director,  Waste  Management  Divinon. 
[FR  Doc  95-21759  FUed  8-30-95;  8:45  am) 
MH(0  COOK  ( 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Compendium  of  Flood  Map  Changee 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  a  Usdng 
of  changes  to  FEMA  flood  maps  made 
during  the  preceding  six  (6)  month 
period. 

DATES:  The  hsting  indudes  changes  to 
FEMA  flood  maps  that  became  effective 
January  1, 1995  through  June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  R.  Locke,  Diredor.  Hazard 
Identification  and  Risk  Assessment 
Division.  Mitigation  Diredorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3860. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  §  1360(1)  of  the 
National  Flood  Insurance  Reform  Ad  of 
1968,  as  amended,  42  U.S.C.  4101(1), 
this  notice  is  provided  to  notify 
interested  parties  of  changes  made  to 
National  Flood  Insurance  Program 
Flood  Maps.  The  listing  shows 
commimities  affeded  by  map  changes, 
the  flood  map  panel(s)  affeded,  the 
effective  date  of  the  map  change  and,  if 
appUcable,  a  case  niunber  assigned  to 
the  map  change  action.  Future  notices  of 
map  changes  will  be  pubhshed  every  six 
(6)  months. 

Dated:  August  15, 1995. 
Richard  T.  Moore, 

Associate  Director  for  Mitigption. 
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Map  Revisions 

(Effective  Januaiy  1, 1995  through  June  30. 1995] 


Region 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT  ._ 

MAINE 

MAINE 

MAINE 

MASSAaHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY _ 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  YORK  

DELAWARE  

DELAWARE  

DELAWARE  

DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DEUWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DEUWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 


ConvTNjnity 


PROSPECT.  TOWN  OF 

PROSPECT,  TOWN  OF 

PROSPECT,  TOWN  OF  ..^ 

PROSPECT.  TOWN  OF 

PHILUPS.  TOWN  OF 

PHILUPS.  TOWN  OF 

PHILUPS.  TOWN  OF  

EASTON,  TOWN  OF  

EASTON.  TOWN  OF  

EASTON,  TOWN  OF 

ALBANY,  TOWN  OF 

ALBANY,  TOWN  OF  .„^ 

DUMMER,  TOWN  OF 

DUMMER,  TOWN  OF 

ERROL.  TOWN  OF  , 

ERROL,  TOWN  OF  , 

UNCOLN.  TOWN  OF  

UNCOLN,  TOWN  OF  

UNCOLN,  TOWN  OF  . , 

UNCOLN,  TOWN  OF  

UNCOLN.  TOWN  OF  

RAYMOND,  TOWN  OF  

RAYMOND,  TOWN  OF  , 

RAYMOND,  TOWN  OF 

EVESHAM,  TOWNSHIP  OF 

EVESHAM,  TOWNSHIP  OF , 

EVESHAM,  TOWNSHIP  OF „., 

EVESHAM,  TOWNSHIP  OF 

EVESHAM,  TOWNSHIP  OF 

EVESHAM,  TOWNSHIP  OF 

EVESHAM,  TOWNSHIP  OF , 

EVESHAM,  TOWNSHIP  OF 

EVESHAM.  TOWNSHIP  OF 

EVESHAM.  TOWNSHIP  OF 

EVESHAM,  TOWNSHIP  OF 

HAMMONDSPORT,  VILLAGE  OF 

BETHANY  BEACH.  TOWN  OF  

BETHANY  BEACH,  TOWN  OF  ..... 
BETHANY  BEACH.  TOWN  OF  .... 

BETHEL.  TOWN  OF 

BETHEL,  TOWN  OF 

BETHEL,  TOWN  OF 

BLADES.  TOWN  OF 

BLADES,  TOWN  OF 

BRIDGEVILLE.  TOWN  OF  

BRIDGEVILLE,  TOWN  OF  

BRIDGEVILLE,  TOWN  OF  ...:. 

DAGSBORO.  TOWN  OF 

DAGSBORO,  TOWN  OF  

DAGSBORO,  TOWN  OF  

DELMAR,  TOWN  OF 

DEWEY  BEACH,  TOWN  OF  

DEWEY  BEACH,  TOWN  OF  

DEWEY  BEACH,  TOWN  OF 

ELL£NDALE,  TOWN  OF  

FENWICK  ISLAND,  TOWN  OF  .... 
FENWICK  ISLAND,  TOWN  OF  .... 

FRANKFORD,  TOWN  OF  

FRAhKFORD.  TOWN  OF  

FRANKFORD,  TOWN  OF  

GEORGETOWN.  TOWN  OF  

GEORGETOWN,  TOWN  OF  

GEORGETOWN.  TOWN  OF 

GREENWOOD.  TOWN  OF  

GREENWOOD,  TOWN  OF  

GREENWOOD,  TOWN  OF  

GREENWOOD,  TOWN  OF  

HENLOPEN  ACRES,  TOWN  OF  . 
HENLOPEN  ACRES,  TOWN  OF  . 
LAUREL,  TOWN  OF 


Map  panel  No. 


0901510007B 

0001 51 001 5B 

0901510000 

OOOISIOOOOB 

230060001 OC 

2300600000 

230060001 5C 

2S00530005C 

250053001 OD 

2500530000 

3301749999 

330174  A 

3302019999 

330201  A 

3302069999A 

330206A 

3300620008C 

3300629999 

3300620007C 

3300620000 

3300620004C 

3301400005D 

3301 40001 OD 

3301400000 

34009700110 

3400970000 

3400970009C 

3400970007C 

3400970008C 

3400970003C 

3400970002C 

3400970006C 

3400970004C 

3400970001 C 

3400970006C 

3607750001 C 

10005C0520F 

10005C0000 

10005C0515F 

10006C0384F 

10005C0403F 

10005C0000 

100O5COO00 

10005C0263F 

10005C0251F 

10005C0125F 

10005COOOO 

10005C0486F 

10005C0467F 

10005COOOO 

100O5CO0O0 

10005C0000 

10005C0365F 

10005C0356F 

10005C0000 

10005C0660F 

100O5C00O0 

10005C0488F 

10005C0486F 

10005C0000 

10005C0000 

10006C0300F 

10005C0325F 

10005C0125F 

10005C0104F 

10005C0112F 

10005C0000 

10005C0355F 

10005C0000 

10005C0416F 


Effective 


05/16/95 
05/16/95 
05/16/95 
05/16/95 
04/17/95 
04/17/95 
04/17/95 
06/16/95 
05/16/95 
05/16/95 
03A)1/95 
03A)1/96 
03/01/95 
03/01/95 
06/01/95 
06/01/95 
03/01/95 
03/01/95 
03A)1/95 
03/01/95 
03/01/95 
05/02/95 
05/02/95 
05/02/95 
03/02/95 
03/02/95 
03/02/95 
03/02/95 
03/02/95 
03/02/95 
03/D2/95 
03/02/95 
03/02/95 
03/02/95 
03/02/95 
05/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/1^/95 
06/16/95 
06/16/95 
06/16/95 
06/16/86 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16^5 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 


li 


Map  Revisions— Continued 

[Effective  January  1. 1995  through  June  30. 1806] 


03  

03  ....~ 

03  

03  

03 

03  — 

03  

03  

03  

03  — 

03 

03  ...... 

03  ..-- 

03  ....- 

03  

03  

03 

03  -.... 

03  ...... 

03  ..... 

03  -.... 

03  — 

tQ  — 

03  

03  ...... 

03  ...... 

03  

03  ...... 

03  

03  ...... 

03  

03  

03  ...... 

03  ...... 

03  

03  ...... 

03  

03  

03  

03  

03  

03 

03  ...... 

03  ....„ 

03  

03 

03 

03  — 

03 

03  — 

03  — 

03  

03  

03  ....... 

03  ..~~, 

03 

03 

03  

03 

03 

03 

03 

03  

03  

03  

03  

03  

03  ....... 

03  . 


DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DELAWARE 
DEUWARE 
DEUWARE 
DEUWARE 
DEUWARE 
DEUWARE 
DEUWARE 
DEUWARE 
DEUWARE 


Comniunity 


UUREL,  TOWN  OF 
UUREU  TOWN  OF 
UUREL.  TOWN  OF 
LEWES,  CJTY  OF  „„ 
LEWES.  CJTY  OF  .... 
LEWES,  CITY  OF  .... 
LEWES.  CITY  OF  .... 

MILFORD,  CITY  OF  

MILFORD,  CITY  OF  

MILFORD,  CITY  OF  

MILFORD,  CITY  OF  

MILFORD,  CITY  OF  

MILLSeORO.  TOWN  OF 

millsboro,  town  of 

millsboho,  town  of 

millsboro,  town  of 

millville,  town  of 

millville,  town  of 

millville,  town  of 

milton.  town  of  

milton.  town  of  „ 

milton.  town  of  

milton,  town  of  

milton.  town  of  

ocean  view.  town  of 

ocean  view,  town  of 

ocean  view,  town  of 

rehoboth  beach,  city  of 
rehoboth  beach,  city  of 
rehoboth  beach,  city  of 

seaford,  city  of  

seaford,  city  of  

seaford.  city  of  

seaford.  city  of  

seaford,  city  of  

seaford,  city  of  

selbyville.  town  of  

selbyville,  town  of  

selbyville.  town  of  

suughter  beach,  town  of 
suughter  beach,  town  of 
suughter  beach,  town  of 
suughter  beach,  town  of 
south  bethany,  town  of  .... 
South  bethany.  town  of  .... 
south  bethany,  town  of  .„, 

sussex  county* „ 

sussex  county* 

sussex  county* 

sussex  county* 

sussex  county* 

sussex  countt 

sussex  county* 

sussex  county* 

sussex  county* 

SUSSEX  COUr^TY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* „. 

SUSSEX  COUfOTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 

SUSSEX  COUNTY* 
SUSSEX  COUNTY* 
SUSSEX  COUNTY* 
SUSSEX  COUNTY* 
SUSSEX  COUNTY* 


Map  panel  No. 


10005C0000 

10006C0412F 

10005C0404F 

10005C0195F 

10005C0215F 

10006C0190F 

100O5C0O00 

100Q5C0043F 

10005C0000 

10005C0041F 

10005C0039F 

10005C0037F 

10005COOOO 

10005C0450F 

10005C0458F 

10005C0456F 

1OOO5COOO0 

10006C0492F 

10005CO511F 

10005C0164F 

10006C0170F 

10005C0168F 

10005C0000 

10005C0165F 

10005CO000 

10006C0615F 

10005C0511F 

10005C0000 

10005C03S5F 

10005C0215F 

10005C0262F 

10005C0250F 

10005C0261F 

10005C0263F 

10005C0264F 

10005C0000 

10005C0628F 

10005C0629F 

10006CO000 

10005C0070F 

10005C0055F 

10005C0066F 

10005C0000 

10005C0000 

10005C0520F 

10005C0515F 

10005C0251F 

10005C0250F 

10005C0253F 

10005C02S2F 

10005C0215F 

10005C0261F 

10005C0195F 

10005C0168F 

10005C0165F 

10005C0180F 

10006C0170F 

10005C0262F 

10005C0190F 

10005C0264F 

10005C0263F 

10005C0340F 

10005C0337F 

10005C0345F 

10005C0341F 

10005C0335F 

10005C0355F 

10005C0330F 

10005C0275F 

10005C0268F 


Effective 
date 


06/16/85 

06/16/85 

06/16/86 

06/16/86 

06/16«6 

06/16/85 

06/16^5 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/1 6«5 

06/1 6«6 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/95 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16^5 

06/16/85 

06/1 6«5 

06/16/85 

06/16/85 

06/1 6«5 

06/16/85 

06/16/85 

06/16/86 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/16/85 

06/1 6«S 

06/16/95 

06/1 6«5 

06/1 6«5. 

06/16/95 

06/16/95 

06/16/86 

06/16/85 

06/16/95 

06/16/95 

06/16/95 

06/16/95 

06/16/95 

06/16/95 

06/16/85 

06/16/85 

06/16/85 

06/16/95 

06/16/95 

06/16/95 

06/16/95 

06/16/95 

06/1 6«5 

06/16/95 

06/16/95 
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03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 

(a 

03 
03 
03 
03 
03 


Map  Revisions— Continued 

[Effective  Januaiyl.  1995lhrough  June  30. 1996] 


DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  , 

DELAWARE  , 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  , 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE  . 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 

DELAWARE 


«K.. 


Community 


SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 
SUSSEX 


COUNTY* 

cou^f^Y* 

COUt^fTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTYT 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUMTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 


MappaneiNo. 


10006C0329F 

10006C0300F 

10005C0164F 

10005C0326F 

10005C0060F 

10005C0161F 

10005C0055F 

10005C0050F 

10005C0065F 

10005C036SI 

10005C0043I 

10005C0070I 

10005C0041 

10006C0036I 

10005C0019I 

10005C0038I 

10005C0037I 

10005C0100I 

10005C0039I 

10005C0112I 

10005C0104 

10005C0150I 

10005C0142I 

1000&C0154 

10005C0153I 

10005C0141 

10005C0155F 

10005C0134I 

10005C0129I 

10005C0125I 

10005C0132I 

10005C0131 

10005C0160I 

10005C0133I 

10005C0486F 

10005C0384I 

10005C0511 

10005C0515I 

10005C0510F 

1000SC0495I 

10005C0505I 

10005004391 

10005C0492I 

10005C0520I 

10005C0575F 

10OO5CO655I 

10005C0660I 

10005C0635 

10005C0400I 

10005C0630I 

10005C0600I 

10005C0628I 

10005C0488I 

10005C0629F 

10005C0450I 

10006C0452 

10005C042SI 

10006C0412I 

10005C0416I 

10005C0403I 

10005C0404 

10005C0487I 

10005C04S6I 

10005C0485I 

100O5C0O0O 

10005C0480I 

10005C0475I 

10005C0457I 

10005C0467I 

10005C0458I 


Effective 
date 


06/16^ 
06/16/95 
06/16/95 
06/16/96 
06/16/95 
06/16^95 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/96 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/96 
06/16/96 
06/16/95 
06/16/95 
06/16/95 
06/16/96 
06/16/95 
06/16/95 
06/16/96 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06M6/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/95 
06/16/96 
06/16/96 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
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"  Map  Revisions— Continued 

(Effective  January  1, 1096  through  June  30. 1995] 


Region 


03 

....»» 

DELAWARE 

oa 

MIARYLAND  

08  ..    „ 

MARYLAND  .„ 

03  

PENNSYLVANIA 

03  

PENNSYLVANIA 

03 „ 

PENNSYLVANIA 

03  . 

PENNSYLVANIA ..„.„ 

03  

PENNSYLVANIA 

03  .. 

PENNSYLVANIA 

03  

PENNSYLVANIA 

03  - 

PENNSYLVANIA. 

03  

PENNSYLVANIA - 

03  

PENNSYLVANIA 

03 ' 

PENNSYLVANIA 

03  ........ 

PENNSYLVANIA™ 

03  

PENNSYLVANIA 

\A9    ■■•■•••• 

PENNSYLVANIA _ 

03  ........ 

PENNSYLVANIA 

03  

PENNSYLVANIA _ ,. 

03  - 

PENNSYLVANIA 

03  „ 

PENNSYLVANIA 

03  

PENNSYLVANIA ...... 

03  

PENNSYLVANIA 

03  - 

PENNSYLVANIA .,.....„ 

03  .. 

PENNSYLVANIA 

03  . 

PENNSYLVANIA 

03  - 

PENNSYLVANIA „.. 

03  

PENNSYLVANIA 

03 

PENNSYLVANIA „ 

03 

PENNSYLVANIA 

03  . 

PENNSYLVANIA 

03  .. — 

PENNSYLVANIA 

03  . 

PENNSYLVANIA .. 

03  . 

PENNSYLVANIA ,. 

03  

PENNSYLVANIA > _ 

03  

PENNSYLVANIA 

03  . 

PENNSYLVANIA 

03  ........ 

PENNSYLVANIA „ 

03  „ 

PENNSYLVANIA 

03  „ 

PENNSYLVANIA....™ 

03  . 

PENNSYLVANIA 

03  .. — 

PENNSYLVANIA 

03  .. 

PENNSYLVANIA 

03  .. 

PENNSYLVANIA 

03  . 

PENNSYLVANIA 

03  

PENNSYLVANIA 

03  

PENNSYLVANIA 

03  - 

PENNSYLVANIA 

03 

„„„„ 

PENNSYLVANIA „.. 

03 

........ 

PENNSYLVANIA 

03  . 

PENNSYLVANIA 

03 

........ 

PENNSYLVANIA _ 

03 

_.__„„ 

PENNSYLVANIA 

03 

„,^„„ 

PENNSYLVANIA 

03 

HH..M 

PENNSYLVANIA.... ^           

03 

......H 

PENNSYLVANIA » 

03 

•  .M..M 

PENNSYLVANIA 

03 

..M..M 

PENNSYLVANIA 

03 

..«....« 

PENNSYLVANIA 

03 

HM..M 

PENNSYLVANIA 

03 

»..M» 

PENNSYLVANIA 

03 

M...... 

PENNSYLVANIA 

03 

..H..M 

PENNSYLVANIA 

03 

..M.... 

PENNSYLVANIA 

03 

.«...*.. 

PENNSYLVANIA 

03 

......M 

PENNSYLVANIA 

03 

.•M..M 

PENNSYLVANIA 

03 

..«.». 

PENNSYLVANIA 

on 

PENTiSYLVANIA 

03 

PENNSYLVANIA 

Community 


SUSSEX  COUNTY* 

SOflERSET  COUNTY  *  . 
SOMERSET  COUNTY  *  . 
ALDAN,  BOROUGH  OF  . 
ALLENTOWN.  CITY  OF  . 
ALLENTOWN.  CITY  OF  . 
ALLENTOWN.  CITY  OF  . 
ASTON.  TOWNSHIP  OF 
ASTON.  TOWNSHIP  OF 
ASTON,  TOWNSHIP  OF 
BETHEL.  TOWNSHIP  OF 
BETHEL.  TOWNSHIP  OF 
BETHEL.  TOWNSHIP  OF 

BIRMINGHAM.  TOWNSHIP  OF  

BRIAR  CREEK.  BOROUGH  OF 

BROOKHAVEN,  BOROUGH  OF 

BROOKHAVEN.  BOROUGH  OF 

CHESTER  HEIGHTS.  BOROUGH  OF 
CHESTER  HEIGHTS.  BOROUGH  OF 

CHESTER.  CITY  OF  „... 

CHESTER.  CITY  OF  

CHESTER  TOWNSHIP  OF 

CHESTER  TOWNSHIP  OF  _... 

CUFTON  HEIGHTS.  BOROUGH  OF  . 

COLUNGDALE.  BOROUGH  OF 

COLWYN.  BOROUGH  OF  

CONCORD.  TOWNSHIP  OF 

CONCORD.  TOWNSHIP  OF 

DARBY.  BOROUGH  OF 

DARBY.  TOWNSHIP  OF  

EAST  LANSDOWNE.  BOROUGH  OF  

EDDYSTONE,  BOROUGH  OF 

EDGMONT.  TOWNSHIP  OF  

FOLCROFT.  BOROUGH  OF 

QLENOLDEN.  BOROUGH  OF 

HAVERFORD.  TOWNSHIP  OF 

HUNTINGDON.  BOROUGH  OF 

JUNIATA.  TOWNSHIP  OF  ... 

LANSDOWNE.  BOROUGH  OF  

LOWER  CHICHESTER.  TOWNSHIP  OF  . 
LOWER  CHICHESTER.  TOWNSHIP  OF  . 

MARCUS  HOOK.  BOROUGH  OF 

MARPLE.  TOWNSHIP  OF 

MASONTOWN.  BOROUGH  OF 

MEDIA,  BOROUGH  OF 

MIDDLETOWN.  TOWNSHIP  OF 

MIODLETOWN.  TOWNSHIP  OF 

MILLBOURNE.  BOROUGH  OF  ._ 

MORTON.  BOROUGH  OF  

NETHER  PROVIDENCE.  TOWNSHIP  OF 

NEWTOWN.  TOWNSHIP  OF  

NORWOOD.  BOROUGH  OF 

PARKSIDE.  BOROUGH  OF 

POINT  MARION.  BOROUGH  OF 

PORT  CARBON.  BOROUGH  OF 

PROSPECT  PARK,  BOROUGH  OF  

RADNOR,  TOWNSHIP  OF 

RIDLEY  PARK.  BOROUGH  OF  

RIDLEY.  TOWNSHIP  OF  

ROSE  VALLEY,  BOROUGH  OF  

RUTLEDGE,  BOROUGH  OF 

SHARON  HILL,  BOROUGH  OF 

SPRINGFIELD.  TOWNSHIP  OF 

SPRINQHILL.  TOWNSHIP  OF 
SPRINGHILL,  TOWNSHIP  OF 
SPRINQHILL.  TOWNSHIP  OF 

ST.  CLAIR.  BOROUGH  OF 

SWARTHMORE.  BOROUGH  OF 
THORNBURY.  TOWNSHIP  OF  .. 
TINICUM.  TOWNSHIP  OF  


Mep  panel  No. 


10005C045eF 

2400610000 

24006101250 

42045C0000 

42058500056 

42058500106 

4205850000 

42046C0055E 

42O45C0O00 

42045C00S6E 

42045C00S5E 

42045C0067E 

42045C0000 

42045C0000 

4203400001 D 

42O45C0000 

42045C0056E 

42045C0055E 

42045C0000 

42045C0000 

42045C0056E 

42045C0056E 

42O45C0000 

42O45C0000 

42046C0000 

42045C0000 

42045C0055E 

42045C0000 

42O45C00O0 

42O45C0000 

42045C0000 

42045C0000 

42O45C0000 

42O45CO000 

42O45CO000 

42045C0000 

4204860005C 

42169200056 

42O45CO000 

42045C0067E 

42O45C0O00 

42045C0000 

42O45C0000 

42257200016 

42O45COO00 

42045C0056E 

42045C0000 

42O45CO000 

42045C0000 

42O45C0O00 

42045C0000 

42O46C000O 

42O46CO000 

42161700016 

4207830001 C 

42045C0000 

42045C0000 

42045C0000 

42045C0000 

42O45CO00O 

42O45C0000 

42O45CO000 

42O45C0O00 

4216390010C 

4216390016C 

4216390000 

42078600016 

42045COOOO 

42045C0000 

42045COOOO 


Effective 
dete 


06/16/95 
06/16/95 
06/16/95 
0S/02«5 
01/06/95 
01/06/95 
01/06/96 
05/02/95 
(K/02/95 
05/02/96 
05/02/96 
05/02/96 
05/02/95 
05/02/95 
02/16/96 
05/02/96 
05/02/96 
05/02/95 
05/02/95 
05/02/95 
05/02/95 
05/02/96 
05/02/96 
05/02/96 
05/02/95 
06/02A6 
05/02/96 
06/02/96 
05/02/96 
05/02/95 
05/02/96 
0S/02«6 
05A)2/95 
05/02/95 
05/02/96 
05/02/96 
05/16/96 
05/02/96 
05A)2/95 
05/02/96 
05/02/95 
05/02/95 
05/02/96 
02/02/96 
05A)2/96 
05/02/96 
0Sm2J96 
06/02/96 
05/02/96 
05/02/96 
05/02/96 
05/02/96 
05/02/96 
06/16/95 
06/02/95 
05/02/95 
05/02/96 
05/02/95 
05/02/96 
05/0e«5 
05/02/95 
05/02/95 
05/02/95 
04/17/95 
04/17/96 
04/17/96 
06/02/96 
05/02/95 
05/02/95 
05/02/95 
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[Effective  January  1, 1995  tfvough  June  30. 1995] 


Region 


03  .. — 

PENNSYLVANIA ..... 

03  

PENNSYLVANIA .; 

03  

PENNSYLVANIA 

03  

PENNSYLVANIA 

03  .. 

PENNSYLVANIA ^.„. 

03  

PENNSYLVANIA 

03  

PENNSYLVANIA 

03  _ 

PENNSYLVANIA 

03  ....... 

PENNSYLVANIA 

03  

PENNSYLVANIA „ 

03  

VIRGINIA  _ 

03  .. 

VIRGINIA  

03  

VIHvnNIA  *m......^.....m.»»**«m«>.»««*«m«..*«««m ••mm— »».... 

03  

VIRGINIA  

03  

VIRGINIA  ..... .. 

03  _ 

VIRGINIA  ... 

03  ....... 

VIRGINIA 

03  

VIRGINIA  

03  

VIRGINIA  ._ 

03  

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  ;>... 

03  

VIRGINIA  _„. 

03  

VIRGINIA  

03  

VIRGINIA  .. 

03  

VIRGINIA  

08  -. 

VIRGINIA  ...     . 

03  ....... 

VIRGINIA „ 

03  

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  ., 

03  

VIRGINIA  .. 

03  

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  .       

03  .. 

VIRGINIA  

03  

VIRGINIA  

03  ....... 

VIRGINIA  

03  

VIRGINIA  .     .... 

03  

VIRGINIA  .„.. 

03  

VIRGINIA  

03  

VIRGINIA L 

03  

VIRGINIA  , 

03  

VIRGINIA 

03  

VIRGINIA  ..    .:,..,;_. 

03  ........ 

VIRGINIA  

03  .. 

VIRGINIA  

03  . 

VIRGINIA  

03  .. 

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  

08  

VIRGINIA  

03  .. 

VIRGINIA  

08  

VIRGINIA  . 

08  . 

VIRGINIA  _ 

03 

VIRGINIA  

03 

VIRGINIA  

03* 

VIRGINIA  

08  . 

VIRGINIA  

03  

VIRGINIA  

03  

VIRGINIA  ^. 

08  

VIRGINIA  .. 

08  

VIRGINIA  

03  

VIRGINIA „ 

VIRGINIA  _** 

03 

03 - 

VIRGINIA  ...>„ 

03  

VIRGINIA  

03  .. 

VIRGINIA  .    

Community 


'■•••Aa  ■•••••••■< 


TRAINER.  BOROUGH  OF  

UPLAND,  BOROUGH  OF 

UPPER  CHICHESTER.  TOWNSHIP  OF 
UPPER  CHICHESTER.  TOWNSHIP  OF 
UPPER  CHICHESTER.  TOWNSHIP  OF 
UPPER  CHICHESTER,  TOWNSHIP  OF 

UPPER  DARBY.  TOWNSHIP  OF  

UPPER  DUBUN,  TOWNSHIP  OF 

UPPER  PROVIDENCE,  TOWNSHIP  OF 

YEADON,  BOROUGH  OF 

DUMFRIES.  TOWN  OF  

DUMFRIES,  TOWN  OF  

DUMFRIES,  TOWN  OF  „ 

DUMFRIES,  TOWN  OF 

DUMFRIES.  TOWN  OF  

HAYMARKET,  TOWN  OF  

HAYMARKET.  TOWN  OF  

HAYMARKET.  TOWN  OF  

LAWRENCEVILLE,  TOWN  OF 

MANASSAS  PARK,  CITY  OF 

MANASSAS  PARK,  CITY  OF 

MAfJASSAS  PARK,  CITY  OF 

MANASSAS  PARK,  CITY  OF ;... 

MANASSAS  PARK,  CITY  OF 

MANASSAS  PARK,  CITY  OF  ...„ 

MANASSAS.  CITY  OF „ „. 

MANASSAS,  CITY  OF „ _. 

MANASSAS,  CITY  OF 

MANASSAS,  CITY  OF 

MANASSAS,  CITY  OF 

MANASSAS,  CITY  OF 

MANASSAS.  CITY  OF 

MANASSAS,  CITY  OF 

OCCOOUAN,  TOWN  OF  , 
OCCOQUAN,  TOWN  OF  . 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRIf^E  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  • 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  • 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  • 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  ' 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  • 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRII»*CE  WILLIAM  COUffTY  * 
PRINCE  WILUAM  COUNTY  * 


Map  panel  No. 


42045C0000 

42O45C0000 

42045C0067E 

42045C0056E 

42045C0000 

42045C0056E 

42045C0000 

4207080005D 

42045C0000 

42O45C0O0O 

51153C0310D 

51153C0316D 

511S3C0312D 

51153C0000 

51153C0304D 

51153C0067D 

51153(XK)S9D 

51153C0000 

5100230005C 

51153C0118O 

51153C0111D 

51153C0114D 

51153C0112D 

51153C0113D 

S1153CO00O 

51153C0157D 

51153C0114D 

51153C0094D 

51153C0113O 

51153C0000 

51153C01S0D 

51153C0176D 

51153C0177D 

51153C0217D 

51153C000O 

51153C0067D 

51153C0068O 

51153C0060D 

51153C0079D 

51153C0O80O 

51153C00e9D 

51153C0043D 

51153C00S8D 

51153C00566 

51153CD066D 

51153C0039D 

51153C00680 

51153C0066D 

51153C0078O 

51153C0190O 

51153C0187D 

51153C0192D 

51153C0191D 

51153C0186O 

51153C0193D 

51153C0184D 

51153C0179D 

51153C0178D 

51153C0182D 

51153C0181D 

51153C0194D 

51153C0183D 

51153CQ202O 

51153C0201D 

51153C0216O 

51153C0ei4D 

51153C0218D 

51153C0217D 

51153C0213D 

51153C0219D 


Effective 


05^02/95 
05/02/95 
05/02/95 
05/02/95 
05/02/95 
05/02/95 
05/02/95 
02/16/95 
05/02/95 
05/02/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
05/16/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/96 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
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03 

03 

03  ........ 

03  

\m9  •••••••• 

W9  •••••••• 

08  .. 

03  

03  

03  

03  

08  . 

03  . 

08  

08  . 

08  .. — 

wO  •>••••  ■• 

08  

08  .. — 

08  . 

08  . 

08  >....... 

08  .. — 

08  

08  

08  ........ 

08  ........ 

08  .„ 

08  .. — 

08  . 

08  

08  

08  

08  . 

08  . 

08 

03  .. — 

08  

08  .. 

08  

03  

08  

08  

08  

03  

03  

03  

03  

08  

08  .. — 

08  

03  

03  

03  

03  

03  

03  .. 

03  

03  

03  .. 

03  .. — 

03  

08  

03  

08  „ 

03  

03  

04  

04  


VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGII4IA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 
VIRGINIA 

VIRGINIA  

VIRGINIA  

VIRGINIA  

VIRGINIA  

VIRGINIA  

VIRGINIA  

WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 

ALABAMA  

ALABAMA  


'••••••••••••••••■•••••I 


CommunKy 


PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUhTTY ' 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRMCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILLIAM  COUNTY  * 
PRINCE  WILUAM  COUNTY  * 
PRINCE  WILUAM  COUNTY* 
PRIt^CE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILU/UM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILU/kM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILUAM  COUNTY* 
PRINCE  WILLIAM  COUNTY* 
PRINCE  WILLIAM  COUNTY*  , 
PRINCE  WILUAM  COUNTY*  , 
PRINCE  WILLIAM  COUNTY*  . 
PRINCE  WILUAM  COUNTY*  , 
PRINCE  WILLIAM  COUNTY*  , 
PRINCE  WILLIAM  COUNTY*  , 
PRINCE  WILLIAM  COUNTY*  , 
PRINCE  WILUAM  COUNTY*  . 
PRINCE  WILUAM  COUNTY*  . 

QUANTICO,  TOWN  OF 

QUANTKX),  TOWN  OF 

MERCER  COUNTY* 

MERCER  COUNTY* 

MERCER  COUNTY* 

MERCER  COUNTY* 

MERCER  COUNTY* 

CALERA,  TOWN  OF  . 

CALERA,  TOWN  OF  ....... 


Map  panel  No. 


S1153C0ei2D 

51153C0204D 

51153Cae03O 

51153002080 

51153C0000 

51158C0177D 

51153C0211D 

51153C0170O 

51153C0176O 

51153C00S2D 

51153C0091D 

51153C0094D 

S1153C0003D 

51153C0060O 

51153C0111D 

511S3C0068O 

S1153C0063D 

51 15300081 D 

51153000660 

511S3C0064D 

51153C0112D 

51153C0087D 

51153C0114D 

S1153C0113D 

S1153C0157D 

51153C0156D 

51153C01S0D 

51153C0156O 

51153C0155D 

51153C0165D 

51153C0154D 

51153C0118D 

51153C0116D 

51153C0150D 

51153C0119D 

51153C0236D 

51153C0152D 

51153002060 

51153C03060 

51153C03070 

51153C02380 

51153C0025D 

51153C0009D 

51153C0036D 

S1153C03100 

51153C0313D 

51153C0312D 

51153C0330D 

51153C00380 

51153C0318D 

51153C0317D 

51153C0314D 

51153C0316D 

51153C0304D 

51153C0017D 

51153C0282D 

51153C0300D 

51153C0303D 

51153C0302D 

51153C0301D 

51153C0275D 

51153C0000 

51153C0318D 

54012401 14C 

5401 2401 41 C 

54012401 12C 

5401240000 

54012401 13C 

01 03730001 B 

0103739999B 


45415 


Effective 
date 


01/06/95 
O1/0S«5 
01/05/95 
01/05/95 
01/06^5 
01/0S95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/96 
01/05/95 
01/05/95 
01/05/95 
01/06«5 
01/05«5 
01/05/95 
01/0S«5 
01/0^95 
01/05/95 
01/06/95 
01/05/95 
01/05/95 
01/06/95 
01/05/95 
01/06«5 
01/05«5 
01/06/95 
01/06/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/05«5 
01/05/95 
01/05/96 
01/06/95 
01/05/95 
01/05/95 
01/05/95 
01/06/95 
01/05/95 
01/05/95 
01/05«5 
01/05/95 
01/05/95 
01/05/95 
01/05/95 
01/06/95 
01/05/95 
01/05/95 
01/05/95 
01/06/95 
01/05/95 
01/05/95 
05/02/95 
05A}2/95 
05/02/95 
05A)2/95 
05/02/95 
05/01/95 
05/01/95 
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Map  Revisions— Continued 

[Effective  Januaiy  1. 1985  through  June  30. 1995] 


Region 


State 


04  

ALABAMA  .. . 

04  

ALABAMA 

04  - 

ALABAMA  .. 

04  . 

ALABAMA  

04 

ALABAMA  

04  . 

ALABAMA  

04  ....... 

ALABAMA 

04 

ALABAMA  

04  -     .. 

ALABAMA  _     

04  .. 

ALABAMA  .     

04  

ALABAMA  >    

04  

ALABAMA  

04 

ALABAMA  _ 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA „_ 

04  . 

FLORIDA 

04  .. — 

FLORIDA 

04  . 

FLORIDA 

04  ~...  ~ 

FLORIDA.. 

04  

FLORIDA _..       „..    

04  . 

FLORIDA 

04 

FLORIDA . 

04  

FLORIDA 

04  

FLORIDA 

04  .. — 

FLORIDA „ 

04  . 

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA  .....; 

04  „ — 

FLORIDA 

04  ....... 

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  .. — 

FLORIDA 

04  ........ 

FLORIDA 

04  

FLORIDA ;.. 

04  

FLORIDA 

04  

FLORIDA „ 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA 

04  

FLORIDA _.« 

04  

FLORIDA 

04  

FLORIDA __ 

04  

FLORIDA „_ 

04  .. — 

FLORIDA  .„ 

04  .. 

FLORIDA „ „... 

04  .. — 

FLORIDA 

04  .. 

FLORIDA 

04  .. 

FLORIDA 

04 

FLORIDA 

04  .. — 

rLwHiUA  »••.•■•■■••••»••••■•.•••••..•••••••••»■-•••••••••»»•■■•■■•.. 

04  

FLORIDA 

04  .. 

FLORIDA 

04  .. — 

FLORIDA 

04  - 

FLORIDA 

04  . 

FLORIDA 

04  .. 

FLORIDA 

04  

FLORIDA 

04 

FLORIDA 

04  . 

FLORIDA 

04  .. 

FLORIDA 

04  .. 

FLORIDA 

04  

FLORIDA 

Communrty 


OOZIER.  TOWN  OF 
DOZIER.  TOWN  OF 

GENEVA  COUNTY*  

GENEVA  COUNTY*  _ 

GURLEY,  TOWN  OF 

GURLEY.  TOWN  OF  

TUSCALOOSA.  CITY  OF 

TUSCALOOSA.  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF _... 

TUSCALOOSA,  CITY  OF  

WILSONVILLE.  TOWN  OF 

WILSONVILLE.  TOWN  OF 

ALTAMONTE  SPRINGS.  CITY  OF 
ALTAMONTE  SPRINGS.  CITY  OF 
ALTAMONTE  SPRINGS,  CITY  OF 
ALTAMONTE  SPRINGS,  CITY  OF 
ALTAMONTE  SPRINGS.  CITY  OF 

CASSELBERRY.  CITY  OF 

CASSELBERRY.  CITY  OF  

CASSELBERRY.  CITY  OF  

CASSELBERRY.  CITY  OF 

CASSELBERRY,  QTY  OF 

COLUER  COUNTY*  

COLUER  COUNTY  * „... 

COLUER  COUNTY  * 

ESCAMBIA  COUNTY* 

ESCAMBIA  COUNTY* 

GULF  BREEZE,  CITY  OF  

GULF  BREEZE,  CITY  OF  

KEY  COLONY  BEACH,  CITY  OF  .. 

KEY  WEST,  CITY  OF 

LAKE  MARY.  CITY  OF 

LAKE  MARY,  OTY  OF 

LAKE  MARY.  CITY  OF 

LAKE  MARY,  CITY  OF 

LAKE  MARY,  CITY  OF  

LAYTON.  CITY  OF  

LONGWOOD,  CITY  OF _ 

LONGWOOD.  CITY  OF 

LONGWOOD.  CITY  OF _. 

LONGWOOD.  CITY  OF 

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  . 

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY* 

MONROE  COUNTY*  „..„. 

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY* 

MONROE  COUNTY*  

MONROE  COUNTY*  „.., 

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  »,., 

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  


Map  panel  No. 


0100509998 

010056  B 

0102589999A 

010258  A 

010152  A 

0101529999 

0102030045B 

0102030060B 

0102030025B 

0102030065B 

0102030000 

0104040001B 

0104049999 

12117C0115E 

12117C0120E 

12117C0140E 

12117C0110E 

12117C0000 

12117C0140E 

12117C0210E 

12117C0145E 

12117C0000 

12117C0130E 

1200670000 

1200670582F 

1200670581 F 

1200800330D 

1200800000 

1202750000 

120l750015E 

12087C0000 

12087C0000 

12117C0130E 

12117C0135E 

12117C0045E 

12117C0000 

12117C0040E 

12087CO000 

12117C0140E 

12117C0130E 

12117C0000 

12117C0110E 

12087C1129G 

12087C1007G 

12087C0994G 

12087C1004G 

12087C1003G 

12087C1011G 

12087C1131G 

12087C1012G 

12087C1132G 

12087C0993G 

12087C1514H 

12087C1513H 

12087C1528H 

12087C1518H 

12067C1006G 

12087C0657G 

12087C0645G 

12087C0665G 

12087C0659G 

12O87CO000 

12087C0865G 

12087C0658G 

12087C0666G 

12087C0843G 

12087008440 

12087006420 

12087C0855G 

12087C0668G 


Effective 


03«1/95 
03/01/95 
05^1/95 
05/01/95 
03/01/95 
03/01/95 
06/02/95 
06A)2/95 
06/02/95 
06A)2/95 
06/02/95 
03A)1/95 
03/01/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/95 
04/17/95 
02^6/95 
^2/16/95 
U2/16/95 
04/17/95 
04/17/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
04/17/95 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
06/16/95 
04/17/95 
04/17/95 
04/17/96 
04/17/96 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/95 
06/1 6«5 
06/16/96 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/85 
06/16/95 
06/16/96 
06/16/95 
06/16/96 
06/16/95 
06/16/95 


Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
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Map  REV1SK3NS— Continued 

[Effective  Januaiy  1. 1995  through  June  30. 1995] 


State 


FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA  .. 
FLORIDA .. 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 
GEORGIA 


Community 


MONROE  COUNTY*  

OVIEDO,  CITY  OF 

OVIEDO.  CITY  OF 

OVIEDO,  CITY  OF 

OVIEDO.  CITY  OF 

PENSACOLA  BEACH-SANTA  ROSA 
PENSACOLA  BEACH-SANTA  ROSA 

SANFORD.  CITY  OF  „ 

SANFORD.  CITY  OF  

SANFORD.  CITY  OF  ... 
SANFORD.  CITY  OF  ... 
SANFORD.  CITY  OF  ... 
SANFORD,  CITY  OF  ... 
SANFORD.  CITY  OF  ... 
SANFORD,  CITY  OF  ... 
SANFORD.  CITY  OF  ... 
SEMINOLE  COUNTY*  . 
SEMINOLE  COUNTY*  . 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTV  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  . 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  . 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  . 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY*  , 
SEMINOLE  COUNTY*  , 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 

WINTER  SPRINGS.  CITY  OF 

WINTER  SPRINGS.  CITY  OF  

WINTER  SPRINGS.  CITY  OF 

WINTER  SPRINGS.  CITY  OF  

WINTER  SPRINGS.  CITY  OF 

WINTER  SPRINGS.  CITY  OF 

WINTER  SPRINGS.  CITY  OF 

AUGUSTA.  CITY  OF  

AUGUSTA.  CITY  OF  

AUGUSTA.  CITY  OF  

BETWEEN.  TOWN  OF 

GOOD  HOPE.  aTY  OF  

HALL  COUNTY  *  

HALL  COUNTY  * 

HALL  COUNTY  *  

HALL  COUNTY  *  

JERSEY.  TOWN  OF 

MONROE.  CITY  OF 

NORTH  HIGH  SHOALS.  TOWN  OF 
OCONEE  COUNTY  * 


Map  panel  No. 


12087008350 


12 

12 

12 

12 

125 

126 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

130 

130 

130 


117C0165E 
117C0170E 
11700000 
117C0155E 
13803300 
1380000 
117C0066E 
117C0135E 
117C0130E 
117C0156E 
117C0040E 
117C0045E 
11700000 
117C0030E 
117C0035E 
117C0130E 
117C0160E 
117C0165E 
117C0155E 
117C0145E 
117C0135E 
117C0140E 
117C0170E 
117C0185E 
117C0180E 
117C0255E 
117C0260E 
117C0236E 
117C0210E 
117C0190E 
117C0195E 
117C0120E 
117C0230E 
117C0035E 
117C0040E 
117C0030E 
117C0020E 
117C0115E 
117C0000 
117C0010E 
117C0045E 
117C0055E 
117C0105E 
117C0110E 
117C0096E 
117C0090E 
117C0066E 
117C0070E 
117C0080E 
117C0000 
117C0130E 
117C0155E 
117C0165E 
117C0145E 
117C0135E 
117C0140E 
1590002C 
1 590001 D 
1590000 
13297C0000 
13297C0000 
1304660070C 
1304660060C 
1304660075C 
1304660000 
13297C0000 
13297C0000 
1303680005C 
1304530000 


45417 


Effective 


06/16/06 
04/17/95 
04/17/96 
04/17/96 
04/17/95 
06/20/95 
06/20/95 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/95 
04/17/96 
04/17/95 
04/17/96 
04/17/95 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/95 
04/17/96 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/96 
04/17/95 
04/17/95 
04/17/96 
04/17/96 
04/17/95 
04/17/95 
01/19/95 
01/19/96 
01/19/96 
02/16/95 
02/16/96 
04/17/95 
04/17/95 
04/17/96 
04/17/95 
02/16/95 
02/16/96 
05/16/95 
04/17/96 


45418 
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Map  REVisiONS-Continued 

[Effective  January  1. 1995  through  June  30, 1996] 


Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


Slate 


GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
GEORGIA  . 
KEFfTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 
KENTUCKY 

lyllSSISSIPPI 

•MISSISSIPPI 

lyllSSISSIPPI 

MISSISSIPPI 

MISSISSIPPI 

NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  


ConvnunHy 


OCONEE  COUNTY  *  .. 
OCONEE  COUNTY  * .. 
OCONEE  COUNTY  * .. 
OCONEE  COUNTY  * - 
OCONEE  COUNTY  *  _ 
RrcHMONO  COUNTY* 
RrcHMONO  COUNTY* 
RrcHMOND  COUNTY* 
RrcHMOND  COUNTY* 
RK>IMONO  COUNTY* 
RICHMOND  COUNTY* 

RrcHMONO  COUNTY* 

SOCIAL  CIRCLE,  CITY  OF  ... 
WALNUT  GROVE.  TOWN  OF 

WALTON  COUNTY  * 

WALTON  COUNTY  * 

WALTON  COUNTY  * 

WALTON  COUNTY  * 

WALTON  COUNTY  * 

ALLEN  COUNTY  

ALLEN  COUNTY  

ALLEN  COUNTY  

ALLEN  COUNTY  .„_ 

ALL»I  COUNTY  

ALLEN  COUNTY 

ALLEN  COUNTY  

ALLEN  COUNTY  

ALLEN  COUNTY  

ALLEN  COUNTY 

ALLEN  COUNTY 
ALLEN  COUNTY 

ALLEN  COUNTY  

ALLEN  COUNTY  

ALLEN  COUNTY  ..._, 
COAHOMA  COUNTY 
COAHOMA  COUNTY 
COAHOMA  COUNTY 
COAHOMA  COUNTY 
COAHOMA  COUNTY 
BERTIE  COUNTY  ...., 

BERTIE  COUNTY 

BERTIE  COUNTY 

BERTIE  COUNTY 

BERTIE  COUNTY 

CRAVEN  COUNTY*  ..... 
CRAVEN  COUNTY*  ..... 
CRAVEN  COUNTY*  ..... 
CRAVEN  COUNTY*  ..... 
CRAVEN  COUNTY*  ..... 

DARE  COUNTY*  

DARE  COUNTT 

DARE  COUNTY*  

PENDER  COUNTY*  ..... 

PENDER  COUNTY*  

PENDER  COUNTY*  ..... 
PLYMOUTH,  TOWN  OF 
PLYMOUTH,  TOWN  OF 
PLYMOUTH,  TOWN  OF 
PLYMOUTH,  TOWN  OF 
PLYMOUTH,  TOWN  OF 
PLYMOUTH,  TOWN  OF 

GRUNDY  COUNTY  * 

GRUNDY  COUNTY  * 

GRUNDY  COUNTY  * 

GRUNDY  COUNTY  * 

GRUNDY  COUNTY  * 

GRUNDY  COUNTY  * 

LYNCHBURG-MOORE  COUNTY 
LYNCHBURG-MOORE  COUNTY 
LYNCHBURG-MOORE  COUNTY 


Map  panel  No. 


130453002SC 
130453005SC 
1304530030C 

130453007SC 

1304530020C 

1301580160C 

130158016SC 

1301580170C 

13015800600 

1301580000 

1301580155C 

1301580080C 

13297C0000 

13297C0000 

13297C01S0C 

132Q7C0135C 

13297C0130C 

13297C0045C 

13297C0000 

2102670003B 

21026700088 

2102670001B 

2102670004B 

2102670000 

2102670002B 

21026700098 

2102670007B 

21026700058 

210267001 IB 

21026700128 

21026700138 

21026700068 

21026700108 

21026799968 

2800380275C 

2800380256C 

2800380250C 

2800380235C 

2800380000 

37029004150 

3702900000 

370290038SC 

3702900510C 

3702900400C 

3700720240C 

3700720000 

370072023SC 

3700720245C 

3700720230C 

37S3480006E 

3753480000 

3753480007E 

3703440S28D 

3703440000 

3703440529D 

3702490004C 

3702490000 

3702490003C 

3702490005C 

3702490001C 

37024900Q2C 

47025000028 

4702500001 B 

4702500000 

47025000038 

47025000068 

4702509999 

4701380057C 

4701380025C 

4701380000 


Effective 
date 


04/17/96 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
01/19^ 
01/1M6 
01/19/95 
01/19/95 
01/1^95 
01/19/95 
01/19/95 
02/16/95 
02/16/95 
0e>16/9S 
Oe/16/95 
02/16/95 
02/16/95 
02/16/96 
03«1/95 
03/01/95 
03^1/95 
03/01/95 
03/01/95 
03«1/95 
03«1/95 
03/01/95 
03/01/95 
03«1/95 
03/01/95 
03/01/96 
03/01/95 
03/01/95 
0a«1/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
05/02/95 
06/02/95 
06/02/95 
05/02/95 
05/02/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
04/03/95 
04/03/95 
04/03/95 
01/06/95 
01/06/95 
01/06/95 
05^2/96 
05/02/95 
05/02/95 
05/02/95 
05/02/96 
06/02/95 
03/01/95 
03/01/95 
03/01/95 
03A)1/05 
03A)1/95 
03/01/95 
06/1 6«5 
06/1 6«5 
06/1 6«5 


Map  Revisk>is— Continued 

[Effective  January  1, 1995  through  June  30, 19661 


04  

04  ..... 

04  Z! 

04  ..... 

04  ..... 

04  ..... 

04  »... 

04  „.., 

04  ..... 

04  ..... 

04  

04  ..... 

04  ..... 

04  ..... 

04  ..... 

04  ..... 

04  ..... 

04  ..... 

06  I!! 

06  «... 

06  ..... 

06  ..... 

06  .... 

06  .... 

06  .... 

06  _ 

UD  ••••< 

06  

06  

06  

06  ..... 

06  .... 

06  ..... 

06  ... 

06  Z 

06  _ 

06  

06  

06  ..... 

06  .... 

06  ... 

06  .... 

06  .... 

i06  ... 

06  .... 

06  .... 

06  ... 

06  ... 

06  .... 

06  

05  ... 

06  ... 
06  .... 

05  ... 
06 

06  ... 
06  -„. 
06  .... 

05  ... 

06  ... 

06  

06  ... 

06  ... 

05  ....> 

06  ... 
06  ... 


State 


TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 
TENNESSEE 

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  

ILUNOIS  ..... 

ILUhOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

INDIANA 

IM3IANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA  .... 

INDIANA  ..... 

INDIANA  ..„„ 

INDIANA 

INDIANA 

INDIANA  ..... 
INDIANA  ..... 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA  ..... 

INDIANA 

MICHK3AN  .. 
MICI-IIGAN  . 
MINNESOTA 
MINNESOTA 
MINNESOTA 


'•••••4«***< 


I  ••••••4»*  ••••■•■« 


Community 


LYNCHBURG-MOORE  COUNTY 
LYNCHBUR&MOORE  COUNTY 
LYNCHBURG-MOORE  COUNTY 
PITTMAN  CENTER,  TOWN  OF 
PITTMAN  CENTER,  TOWN  OF 

POLK  COUNTY  * 

POLK  COUNTY  * 

POLK  COUNTY  *  .. 
POLK  COUNTY  * .. 
POLK  COUNTY  * .. 
POLK  COUNTY  *  .. 
POLK  COUNTY  *  .. 
POLK  COUNTY  * ... 
POLK  COUNTY  *  ... 
POLK  COUNTY  *  ... 
POLK  COUNTY  *  ... 
POLK  COUNTY  *  ... 
RIPLEY.  TOWN  OF 
RIPLEY,  TOWN  OF 
RIPLEY,  TOWN  OF 
ELMHURST,  CITY  OF  .. 
ELMHURST,  CITY  OF  . 
ELMHURST.  CITY  OF  . 
PHOENIX.  VILLAGE  OF 
PHOENIX.  VILLAGE  OF 
VERMILION  COUNTY  „ 
VERMIUON  COUNTY  „ 
VERMIUON  COUNTY  .. 
VERMILION  COUNTY  „ 
VERMIUON  COUNTY 
VERMILION  COUNTY 
VERMILION  COUNTY 
VERMIUON  COUNTY 
VERMIUON  COUNTY 
VERMIUON  COUNTY 
VERMIUON  COUNTY 
VERMIUON  COUNTY 
ALLEN  COUNTY  *  .... 
ALLEN  COUNTY 
ALLEN  COUNTY 
ALLEN  COUNTY 
ALLEN  COUNTY 
ALLEN  COUNTY 

ALLEN  COUNTY  * 

ALLEN  COUNTY  * 

FORT  WAYNE.  CITY  OF  

FORT  WAYNE,  CITY  OF  

FORT  WAYNE.  CITY  OF  

FORT  WAYNE.  CITY  OF  

FORT  WAYNE.  CITY  OF  

FORT  WAYNE,  CITY  OF  

FORT  WAYNE.  CITY  OF  

FORT  WAYNE,  CITY  OF 

GRABILU  TOWN  OF 

GRABILL.  TOWN  OF 

HUNTERTOWN.  TOWN  OF  ... 
HUNTERTOWN,  TOWN  OF  ... 
MONROEVILLE.  TOWN  OF  .... 
MONROEVILLE.  TOWN  OF  ... 

NEW  HAVEN.  CITY  OF .., 

NEW  HAVEN,  CITY  OF 

NEW  HAVEN,  CITY  OF  „ , 

SHOALS.  TOWN  OF  , 

WOODBURN,  CITY  OF 

WOODBURN,  CITY  OF 

HUBBARDSTON.  VILLAGE  OF 
HUBBARDSTON.  VILLAGE  OF 

BYRON.  CITY  OF 

DOVER,  CITY  OF 

DOVER,  CITY  OF  ... 


Map  panel  No. 


4701380052C 

4701380075C 

4701380056C 

4703780001 B 

4703789999 

47026101756 

47026102008 

4702610015B 

4702610150B 

470261 0025B 

4702610000 

470261 0055B 

47026100608 

47026101008 

47026100708 

47026101258 

47026100658 

4701000000 

4701000004C 

4701000002C 

1702050000 

1702050004C 

17020S0003C 

170147  C 

17014790990 

17093500068 

17093500078 

17093500058 

170935>9999B 

17093500108 

17093500098 

17093500068 

17093500046 

1709350000 

1 709350001 B 

17093500038 

17093S0002B 

18003C0280E 

18003C0260E 

18003C0165E 

18003CSTDX 

18003C0285E 

18003C0000 

18003C0145E 

18003CQ270E 

18003CSTDX 

18003C0145E 

18003C0000 

18003C0285E 

18003C0270E 

18003C0280E 

18003C0165E 

18003002606 

18003C0000 

18003CSTDX 

18003C0000 

18003CSTDX 

18003C0000 

18003CSTDX 

18003C0285E 

18003CSTDX 

18003C0000 

1801660005C 

18003CSTDX 

18003C0000 

260418  A 

26041 89999A 

27109C0000 

27109C0350D 

27109C0357D 


Effective 
date 


05/16/95 
05/16/95 
05/16/95 
03/01/95 
03/01/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16/95 
06/16«5 
06/16/95 
04/17/95 
04/17/96 
04/17/95 
05/16/95 
05/16/95 
05/16/95 
06A)1/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06A)1/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06A)1/95 
06A)1/95 
02/16/95 
02/16/96 
02/16/95 
02/16/95 
02/1 6«5 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
02/16/95 
05/16/95 
02/16/95 
02/16/95 
06A)1/95 
06/01/95 
04/17/95 
04/17/95 
04/17/95 


45420 
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Map  Revisions— Continued 

[Elfecttve  Jmjary  1. 1995  through  June  30. 1995] 


Region 

State 

Community 

Map  panel  No. 

Effective 
dele 

05 

MINNESOTA  , ^,. 

POVF^R,  CITY  OF       , 

27109C0376D 

04/17/95 

06  

MINNESOTA , „ 

DOVER.  aTY  OF — -      .— -„ 

27109COOOO 

04/17/95 

06 

MINNESOTA - 

EYOTA.  CITY  OF  

27109CO0OO 

04/17/96 

06  - 

MINNESOTA .._. 

EYOTA.  CITY  OF  

27109C0361D 

04/17/95 

06  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0377D 

04/17/96 

06  . 

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0376D 

04/17/95 

06  

MINNESOTA 

DOUyiSTED  COUNTY  *  

27109C0432D 

04/17/95 

06  ..„ 

MINNESOTA      

DOLMSTED  COUNTY  *  

27109C0S05D 

04/17/96 

06  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0451D 
27100C0365D 

04/17/96 

06  

MINNESOTA 

DOLMSTED  COUNTY  *  

04/17/95 

05  

MINNESOTA 

MINNESOTA                

DOLMSTED  COUNTY  *  

27109C0485D 
27109C0452D 

04/17/96 

06  

DOLMSTED  COUNTY  *  „. 

04/17/95 

06  

MINNESOTA .. 

DOLMSTED  COUNTY  *  — „. 

27109C0175O 

04/17/95 

05  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0143O 

04/17/95 

05  . 

MINNESOTA „. 

DOLMSTED  COUNTY  *  

27109C0142D 

04/17/95 

05  .. 

MINNESOTA .. 

DOLMSTED  COUNTY  *  -... 

27109C0144D 

04/17/95 

05  

MINNESOTA. 

DOLMSTED  COUNTY  *  

27109C0153D 

04/17/95 

05  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0161D 

04/17/95 

06 

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0154D 

04/17/96 

05  

MINNESOTA 

DOLMSTED  COUNTY  *  

27100C0141D 
27109C0050D 

04/17/95 

05  

MINNESOTA ^     „ 

DOLMSTED  COUNTY  * ^. 

04/17/96 

06  

MINNESOTA--.                      -.      _     -. 

DOLMSTED  COUNTY  * 

27109C0075O 

04/17/96 

06  .. 

MINNESOTA  

DOLMSTED  COUNTY  * 

27109C002SD 

04/17/95 

05  . 

MINNESOTA 

DOLMSTED  COUNTY  *  

27109CO000 

04/17/95 

06      ..» 

MINNESOTA      

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0041D 
27109C0042D 

04/17/95 

06 

DOLMSTED  COUNTY  *  

04/17/95 

06  

MINNESOTA..-. 

MINNESOTA 

DOLMSTED  COUNTY  *  -„. 

27109C0044D 
27109C0043D 

04/17/95 

06  .. — 

DOLMSTED  COUNTY  *  

04/17/95 

06  

MINNESOTA  ... 

DOLMSTED  COUNTY  '  

27109C0162D 

04/17/95 

06 

MINNESOTA 

DOLMSTED  COUNTY  *  .™ 

27109C0168D 

04/17/95 

06  - — 

MINNESOTA  ..„ .. 

DOLMSTED  COUNTY  *  

27109C0163D 

04/17/95 

06  

MINNESOTA _„ 

DOLMSTED  COUNTY  • 

27109C0325D 

04/17/95 

06  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0307D 

04/17/95 

06 

MINNESOTA 

MINNESOTA  _     

DOLMSTED  COUNTY  *  — 

27109C0328D 
27109C0350D 

04/17/95 

06  „ 

DOLMSTED  COUNTY  *  

04/17/95 

05  

MINNESOTA .. 

DOLMSTED  COUNTY  *  _ 

27109C0367D 

04/17/95 

05 

MINNESOTA 

DOLMSTED  COUNTY  *      ...... 

27109C0351D 

04/17/95 

06  .. 

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0306D 

04/17/95 

06  

MINNESOTA 

DOLMSTED  COUNTY  *  

27109C0303D 

04/17/95 

05  

MINNESOTA . 

DOLMSTED  COUNTY  *  . 

27109C0304D 

04/17/95 

06  

MINNESOTA 

OLMSTED  COUNTY*  ; 

27109C0188D 

04/17/95 

06  .. 

MINNESOTA 

OLMSTED  COUNTY*  

27109C0169D 

04/17/95 

05  .. — 

MINNESOTA 

OLMSTED  COUNTY*  -. 

27109C0189D 

04/17/95 

05  .. 

MINNESOTA 

OLMSTED  COUNTY* „-. 

27109C0282D 

04/17/96 

06 

MINNESOTA 

OLMSTED  COUNTY*  -..     -. 

27109C0302D 

04/17/95 

05  

MINNESOTA 

OLMSTED  COUNTY*  

27109C0301D 

04/17/95 

05  

MINNESOTA 

MINNESOTA 

OLMSTED  COUNTY*  

27109C03S9D 
27109C0043D 

04/17/95 

05  

ORONOCO.  CITY  OF - - 

04/17/95 

06  

MINNESOTA 

ORONOCO.  CITY  OF 

27109C0042D 

04/17/95 

06  

MINNESOTA      

ORONOCO.  CITY  OF 

27109C0000 

04/17/95 

06  .. 

MINNESOTA „ 

ORONOCO.  CITY  OF 

27109C0041D 

04/17/95 

05  

MINNESOTA      

ORONOCO,  CITY  OF 

27109C0044D 

04/17/95 

05  

MINNESOTA 

ROCHESTER.  CITY  OF 

27109C0163D 

04/17/95 

05  

MINNESOTA .- 

ROCHESTER.  CITY  OF 

2710OC0O0O 

04/17/95 

06  

MINNESOTA      

ROCHESTER.  CITY  OF  .- 

27109C0141D 

04/17/95 

06  

MlNNF.<a^TA 

ROCHESTER.  CITY  OF 

27109C0169D 

04/17/96 

06  ....... 

MINNESOTA        

ROCHESTER.  CITY  OF  ; — ... 

27109C0301D 

04/17/95 

05  

MINNESOTA      _ _ 

ROCHESTER,  CITY  OF -..,.. 

27100C0175D 

04/17/95 

06  

MINNESOTA -... 

ROCHESTER.  CITY  OF - 

27109C0303D 

04/17/95 

05 

MINNESOTA  -_. 

ROCHESTER.  CITY  OF  -... 

2710gC0302D 

04/17/95 

05  

MINNESOTA 

ROCHESTER,  CITY  OF  

27109C0142D 

04/17/96 

06  ....... 

MINNESOTA 

ROCHESTER,  OTY  OF  

27109C0143D 

04/17/95 

06  

MINNESOTA ... 

ROCHESTER,  CHV  OF  

27109C0164D 

04/17/95 

06  ....... 

MINNESOTA ,. 

ROCHESTER.  CITY  OF       ..-. 

27109C0168O 

04/17/95 

06 

MINNESOTA 

ROCHESTER.  CITY  OF 

27109C0162D 

04/17/95 

06  ....... 

MINNESOTA 

ROCHESTER,  CITY  OF ..... 

27109C0154D 

04/17/95 

06  

MINNESOTA . : 

ROCHESTER.  CITY  OF  

27109C0ieiD 
27109C0144D 

04/17/95 

06 

ROCHESTER,  CITY  OF 

04/17/95 

06 

MINNESOTA 

ROCHESTER.  CITY  OF -.„ _... 

27100C0153D 

04/17/95 

06  

MINNESOTA 

ROCHESTER,  CITY  OF 

27109C0304D 

04/17/95 
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Map  Reviskdns— Continued 

[Effective  January  1, 1995  through  June  30, 1995] 


Region 


05  .. 

06  .. 
05  .. 
05  .. 

05  .. 

06  .. 
06  - 
06  .. 
06  .. 
06  - 
06  .. 
06  - 
06  -. 
06  -< 
06  .. 
05  .. 

05  .. 

06  .. 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


MINNESOTA 
MINNESOTA 
MINNESOTA 
MINNESOTA 
MINNESOTA 

OHIw  »•• 

OHIO 

OHIO 

OHiO 

OHIO 

OHIO 

OHIO 

OHIO 

OHIO -.. 

OHIO 

OHIO - 

OHIO 

OHIO _.. 

OHIO  ■••■•••••.•• 

OHIO 

OHIO 

OHIO 

WISCONSIN 
WISCONSIN 
WISCONSIN 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIAN/S  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  - 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 
LOUISIANA  .. 


Community 


ROCHESTER,  CITY  OF 

ROCHESTER.  CITY  OF  — 

ROCHESTER.  CITY  OF  

STEWARTVILLE.  CITY  OF  

STEWARTVILLE.  CITY  OF 

BUCHTEL,  VILLAGE  OF  ..- 

BUCHTEL,  VILLAGE  OF 

FAYETTE  COUf^TY*  

FAYETTE  COUNTY*  

FAYETTE  COUNTY*  

FAYETTE  COUNTY*  

FAYETTE  COUNTY*  

FAYETTE  COUNTY* 

FAYETTE  COUNTY*  

FAYETTE  COUNTY* 

FLETCHER,  VILLAGE  OF 

GILBOA,  VILLAGE  OF  

LAURA,  VILLAGE  OF 

LUDLOW  FALLS.  VILLAGE  OF  .... 

METAMORA.  VILLAGE  OF  

MILFORD  CENTER,  VILLAGE  OF 

RICHWOOD.  VILLAGE  OF  

OSHKOSH.  CITY  OF 

OSHKOSH.  CITY  OF 

OSHKOSH,  CITY  OF 

BERWICK.  TOWN  OF 

FARMERVILLE,  TOWN  OF  .._ 

GRAND  ISLE.  TOWN  OF 

GRAND  ISLE.  TOWN  OF 

GRAND  ISLE,  TOWN  OF 

GRETNA,  OTY  OF 

GRETNA.  CITY  OF 

GRETNA,  CITY  OF 

GRETNA.  CITY  OF 

HARAHAN.  CITY  OF  

HARAHAN.  CITY  OF  

HARAHAN,  CITY  OF 

HARAHAN.  CITY  OF  

JEAN  LAFITTE.  TOWN  OF 

JEAN  LAFITTE.  TOWN  OF  

JEAN  LAFITTE.  TOWN  OF 

JEFFERSON  PARISH* .t 

JEFFERSON  PARISH* - 

JEFFERSON  PARISH* 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * - 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * , 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * -.., 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * 

JEFFERSON  PARISH  * , 

KENNER.  CITY  OF 

KENNER.  CITY  OF , 

KENNER,  CITY  OF , 

LEESVILLE.  CITY  OF 

LEESVILLE.  CITY  OF 

LEESVILLE.  CITY  OF , 

PATTERSON.  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 


Map  panel  No. 


27109C0282D 

27109C0306O 

27109C0325D 

27109C0451D 

27109C0000 

390728  A 

3907280909 

3901640002B 

3901640003B 

39016400058 

3901640001B 

3901640004B 

3901640000 

39016400068 

3901649999B 

3909000001 A 

3904690001 B 

39083S0001B 

39083800018 

39084000018 

39066200018 

39054900018 

5505110020D 

55051 10010D 

5605110000 

2201940005C 

22032S00058 

22051 C0225E 

22051C0325E 

22O51COOO0 

22061C0000 

22051C0135E 

22051 C0145E 

22051C0155E 

22051 COOOO 

22051 C0030E 

22051C0040E 

22051 C0020E 

22051 001 30E 

22051COOOO 

22051 C0125E 

22051 C0100E 

22051C0350E 

22051 C0045E 

22051 C0125E 

22051 C0225E 

22051C0130E 

22051 C0145E 

22051C0155E 

22051 C0300E 

22051G0250E 

22051 C0035E 

22051 C0325E 

22051 C0275E 

22051C0135E 

22051C0040E 

22051  COOOO 

22051C0030E 

22051 C0010E 

22051C0015E 

22051 C0020E 

22051C0035E 

22051C0000 

22051 C0030E 

2202290001C 

2202290000 

22022900020 

22019700010 

22003600130 

22003600350 


Effective 
date 


04/17/95 
04/17/96 
04/17/95 
04/17/95 
04/17/95 
03Ki^/96 
03/01/95 
06A)1/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/96 
03/15/95 
05/16/95 
03/15/95 
03/15/95 
05/16/95 
06A)2/95 
04/17/96 
06/02/95 
06A)2/95 
06A)2/95 
04/03/95 
05/02/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03.^3/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23«5 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03/23/95 
03^23/95 
06A)2/95 
06/02/95 
06/02/95 
05/02«5 
04/17/95 
04/17/95 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


LOUISIANA 

LOUISIANA 

LOUISIANA 

LOUISIANA 

LOUISIANA 

LOUISIANA 

LOUISIANA  . 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  ., 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  ., 

LOUISIANA  . 

LOUISIANA'.. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  . 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

LOUISIANA  .. 

L0UISIAI4A  . 

LOUISIANA  . 

LOUISIANA. 

LOUISIANA  . 

OfOAHOiMA 

OfOAHOMA 

OKLAHOIMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

TEXAS  

TEXAS  


M  ••«•«•  V***  •»•••  M 


Comnunily 


SHREVEPOirr.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
WESTWEQO,  CITY  OF 
WESTWEQO,  CITY  OF 
WESTWEQO,  CITY  OF 
WESTWEQO,  OTY  OF 

BETHANY,  CITY  OF 

MCCLAIN  COUNTY*  

MCCLAIN  COUNTY*  

MCCLAIN  COUNTY*  „ 

MCCLAIN  COUNTY*  ..^^.. 

MCCLAIN  COUNTY*  

MCCLAIN  COUNTY*  

MCCLAIN  COUNTY* 

MIDWEST  CITY,  CITY  OF 
MIDWEST  CITY.  QTY  OF 
MIDWEST  CITY,  CITY  OF 
MIDWEST  CITY,  CITY  OF 
NEWCASTLE,  TOWN  OF 
NEWCASTLE,  TOWN  OF 
NEWCASTLE.  TOWN  OF 
NEWCASTLE.  TOWN  OF 
NEWCASTLE,  TOWN  OF 
NEWCASTLE,  TOWN  OF 
NEWCASTLE.  TOWN  OF 
NEWCASTLE,  TOWN  OF 
NEWCASTLE.  TOWN  OF 

PAWNEE.  CITY  OF 

PAYNE  COUNTY*  

PAYNE  COUNTY*  

PAYNE  COUNTY*  

PURCELL.  CITY  OF 

PURCELU  CITY  OF  

PURCELL.  CITY  OF  _.. 

PURCELL.  cmr  OF  ™. 

PURCELL.  CITY  OF  «:. 

TULSA  COUNTY*  

TULSA  COUNTY*  . 

CHEROKEE  COUNTY* 
CHEROKEE  COUNTY* 


M^pvwINo. 


22003600140 

2200360020C 

22003600210 

2200360023C 

22003600220 

2200360019C 

22003e0018C 

220036001SO 

22003600170 

2200360016C 

2200360024C 

22003600eSC 

2200360031C 

22003600330 

2200360032C 

22003600300 

22003600290 

2200360026C 

22003600280 

2200360027C 

22003600340 

22003600110 

2200360000C 

2200360000 

2200360010D 

220036000BC 

2200360012C 

2200360003C 

2200360004D 

22003600060 

2200360007C 

2200360006C 

220S1f0040E 

22O51C0000 

22051C013SE 

22061 C0020E 

4002540006A 

4006380175B 

4006380100B 

4006380115B 

40053801068 

4006380065B 

40063800458 

4006380000 

400406001 6E 

4004060000 

4004050010E 

4004060006E 

4001030010E 

4001 030001 E 

4001030000 

400103000eE 

4001030004E 

4001030003E 

4001030012E 

4001030007E 

4001030013E 

4001630001C 

4004930000 

40049301400 

40049301200 

4001040000 

4001040002C 

4001 040001 C 

4001040004C 

4001040003C 

4004620080C 

4004620000 

4807390000 

4807390006C 


Effective 
date 


04/1 7«6 
04/17/96 
04/17/96 
04/17/96 
04/17/95 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/1 7/B6 
04/17/96 
04/17/95 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
04/17/96 
03/23/96 
03/23/96 
03/23/96 
03/23/96 
06/02/96 
06«2/96 
06/02/96 
06/02/96 
06/02/96 
06/02/96 
06/02/96 
06/02/96 
06/16/96 
06/16/96 
06/16/96 
06/16/95 
06/16/96 
06/16/95 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06/16/96 
06A)2/96 
03/16/96 
03/16/96 
03/16/96 
05/02/96 
06«2/96 
05/02/96 
06/02/96 
06/02/96 
03/16A6 
03/16/96 
06/02/96 
06/02/95 
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06 
06 
06 
06 
06 
06 
06 
06 
06 
D6 
06 
06 
06 
06 
06 
07 
07 
07 
07 
07 
07 

^ 

07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  ....:. 

TEXAS  „.... 

TEXAS  ...... 

TEXAS  ..-.. 

TEXAS  

K)WA 

lOWA  .»••••»«. 
IOWA  ••••••••., 

KMA 

IOWA 

K)WA 

IOWA  .......... 

K)WA 

K)WA 

IOWA 

K>WA 

IOWA 

VwWA  ••••••«•.. 

K>WA 

IOWA 

IOWA 

IOWA 

IOWA 

KANSAS  

KANSAS  

KANSAS  ..... 

KANSAS  

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

MISSOURI  . 

NEBRASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA 

NEBFtASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA . 

NEBRASKA. 

NEBRASKA. 

NEBRASKA. 

NEBRASKA. 

NEBRASKA . 

NEBRASKA . 

NEBRASKA. 

NEBRASKA. 

NEBRASKA . 

NEBRASKA. 

NEBRASKA. 

NEBRASKA. 

NEBRASKA. 


ConvnunRy 


OBOLO,  CITY  OF 

CIBOLO.  CITY  OF 

aSOLO,  CITY  OF 

GLEN  ROSE,  CITY  OF  .. 

QLEN  ROSE.  CITY  OF  

MINERAL  WELLS,  CITY  OF 
MINERAL  WELLS.  CITY  OF 
MINERAL  WELLS,  CITY  OF 
MINERAL  WELLS,  CITY  OF 

SOMERVELL  COUNTY* 

SOMERVELL  COUNTY* 

SOMERVELL  COUNTY* 

SOMERVELL  COUNTY* 

WK><ITA  FALLS,  CITY  OF  .. 
WICHITA  FALLS,  CITY  OF  .. 

AMES,  CITY  OF  

AMES.  CITY  OF  

DUBUQUE  COUNTY* 

DUBUQUE  COUNTY* 

DUBUQUE  COUNTY* 

DUBUQUE  COUNTY* 

DUBUQUE  COUNTY* 

DUBUQUE  COUNTY* 

DYERSVILLE.  CITY  OF  ....... 

JACKSON  COUNTY* 

JACKSON  COUNTY* 

MASON  CITY.  CITY  OF  

MASON  CITY,  CITY  OF  

MASON  CITY.  CITY  OF  . 

MASON  CITY.  CITY  OF  . 

MASON  CITY.  CITY  OF  ....... 

MASON  CITY.  CITY  OF 

MASON  CITY,  CITY  OF  

KANSAS  CITY.  CITY  OF 

KANSAS  CITY,  CITY  OF 

KANSAS  CITY,  CITY  OF 

PITTSBURG,  CITY  OF  

CLARKTON,  CITY  OF 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  . 

JEFFERSON  COUNTY*  . 

JEFFERSON  COUNTY*  . 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  ....... 

JEFFERSON  COUNTY*  ....... 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  

BELLEVUE.  CITY  OF  

BELLEVUE.  CITY  OF  

BELLEVUE,  CITY  OF  

BELLEVUE.  CITY  OF  

BELLEVUE,  CITY  OF 

FORT  CALHOUN.  CITY  OF  .. 

GRETNA.  OTY  OF „. 

LA  VISTA.  CITY  OF „. 

LA  VISTA.  CITY  OF 

LA  VISTA.  CITY  OF 

PAPILLION.  CITY  OF  

PAPILUON.  CITY  OF  

PAPILUON.  CITY  OF 

PAPILLION.  CITY  OF  _. 

PAPILUON.  CITY  OF  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  


Map  panel  No. 


4802670002C 

4802670000 

4802670001C 

48425C0040C 

48425C0000 

48061 70001 D 

4805170000 

48051 70003D 

48061700020 

48426C0060C 

4842SC0026C 

48425C0040C 

48425C0000 

4806620030E 

4806620000 

1902640000 

1902540006C 

190S340145C 

190634014X 

1905340015C 

1905340066C 

1905340000 

1905340056C 

19012000010 

1908790000 

1908790006C 

19006000028 

19006000058 

1900600000 

19006000068 

19006000048 

19006000018 

19006000038 

20036300158 

20036300058 

2003630000 

20007200050 

29012600010 

2908080085C 

2908080120C 

2908080185C 

29080801 70C 

29080801060 

2908060115C 

2908080080C 

2908080095C 

2908080000 

2908080090D 

31153C0135F 

31153C0065F 

31153C0070F 

31153C0150F 

31153CO000 

31036800058 

31153C0000 

31153C0045F 

31153C0000 

31153C0065F 

31153C0045F 

31153C0110F 

31153C0150F 

31153C0065F 

31153C0000 

31153C0110F 

31153C0115F 

31153C0135F 

31153C0120F 

31153C0105F 

31153C0000 

31153C0100F 


45423 


Effective 


06/02/95 

06/02/95 

06/02/95 

04A)3/95 

04/03/95 

06/02/95 

06/02/95 

06/02/95 

06/02/95 

04A>3/95 

04A)3/95 

04A)3/95 

04A)3/95 

03/16/95 

03/16/95 

06/16/95 

06/16/95 

06A)2/9S 

06A)2/95 

06/02/95 

06/02/95 

06A)2/95 

06/02/95 

06/02/95 

06/16/95 

06/16/95 

03/16/95 

03/16/95 

03/16/95 

03/16/96 

03/16/95 

03/16/95 

03/16«5 

01/05«S 

01/05«5 

01/05«6 

06/16/95 

04/17/95 

04/03/95 

04A)3/95 

04/03/95 

04/03/95 

04/03«5 

04/03/96 

04/03/95 

04/03/95 

04A)3/95 

04A)3/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

05/16/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 

01/19/95 
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Region 


07 
07 
07 
07 
07 
07 
07 
07 
07 
06 
06 
06 
06 
06 
06 
06 
06 
06 
08 
06 
06 
06 
06 
06 
06 
06 
08 
08 
08 
06 
08 
08 
06 
06 
08 
06 
08 
08 
06 
06 
08 
08 
08 
06 
08 
08 
08 
06 
08 
08 
08 
08 
08 
08 
08 
08 
06 
06 
08 
08 
08 
08 
08 
08 
06 
08 
08 
08 
06 
08 


State 


NSRASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA 

NQRASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA 

NEBRASKA 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO  -. 

COLORADO-, 

COLORADO  .. 

COLORADO  ... 

COLORADO  ... 

COLORADO ..; 

COLORADO  ... 

COLORADO  ... 

COLORADO-. 

COLORADO  ... 

COLORADO  ... 

COLORADO-, 

COLORADO-, 

COLORADO  „, 

COLORADO  -, 

COLORADO-, 

COLORADO  „ 

COLORADO  - 

COLORADO  .. 

COLORADO  - 

COLORADO  - 

COLORADO - 

COLORADO.. 

COLORADO  „ 

COLORADO  - 

COLORADO-, 

COLORADO-, 


Community 


SARPY  COUNTY* 
SARPY  COUNTY* 

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SARPY  COUNTY*  

SPRINGFIELD.  CITY  OF 
SPRINGFIELD,  CITY  OF 
SPRINGHELD.  CITY  OF 

BOULDER  COUNTY*  

BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY- 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY* 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDER  COUNTY  * 
BOULDEa  CITY  OF  . 


Map  panel  No. 


31153C0045F 

31153C01S0F 

31153C0060F 

31153C0070F 

31153C0066F 

31153C0025F 

311S3C0000 

311S3C0110F 

311S3C0000 

06013C0406F 

08013C0370F 

08013C0415F 

08013C0410F 

06013C039SF 

06013C0420F 

06013C0385F 

06013C0377F 

Oe013C0376F 

06013C0379F 

06013C0378F 

Oe013C0390F 

0e013CO435F 

08013C0560F 

Oe013C0440F 

08013C0576I 

0e013C0S66l 

08013C0578F 

08013C0577I 

08013C0366I 

08013C0579I 

08013C0556I 

06013C0558I 

08013C0S06I 

08013C0484 

08013C0635I 

08013C0510F 

08013C0445I 

08013C0545F 

08013C0286I 

oooiscosesF 

08013C0234 

08013C0e32l 

08013C0233I 

08013Ca240F 

08013C0231 

08013C0255F 

08013C0245I 

08013C0270F 

08013C0278I 

08013C0267I 

08013C0269 

08013C0229I 

08013C0265I 

08013C0220F 

08013C0334 

08013C0293I 

08013C0355I 

08013C0342 

08013C0289I 

08013C0357I 

08013C0287I 

08013C0288I 

08013C0215I 

08013C0219I 

08013C012SI 

08013C0195I 

08013C0360F 

08013C0000 

08013C0430F 

08013C0410F 


Effective 
date 


01/19/9S 
01/1 9«5 
01/1 9«5 
01/19/95 
01/19^ 
01/19/95 
01/19/95 
01/19/96 

01/1  sm 

06/02/96 
06/02/96 
06/02/95 
06I02J96 
06/02/96 
06«2/96 
06/02/96 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06«2«5 
06/02/95 
06/02/95 
06/02/95 
06^2/95 
06/02/95 
06/02/95 
06A)2/95 
06mJ96 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02«5 
06/02/95 
06/02/95 
06A)2/95 
06A)2/95 
06/02/95 
06/02/95 
06A)2/95 
06A)2/95 
06/02/95 
06/02/95 
06/02/95 
06/02A5 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06A)2/95 
Q6J02J96 
06/02/95 
06n2J96 
06/02/06 
06/02/95 
06A)2/95 
06/02A5 
06/02A5 
06A)2/95 
06/02/95 
06A)2/95 


Map  REvisiONS—Continued 

(Eflecttve  Jenuary  1. 1995  through  June  30, 1995] 


iRegion 


66 
M 
66 

pe 

68 

08 
66 

S 

66 

s 

08 
08 
06 
06 
08 
08 
06 
08 
06 
06 
06 
06 
06 
06 
06 
08 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
00 
09 
09 
00 
09 
09 
00 
06 
09 
09 
00 


State 


COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 

COLORADO 

COLORADO  — .„ 

COLORADO 

COLORADO 

COLORADO  ...... 

COLORADO . 

COLORADO 

COLORADO 

COLORADO  -_- 

COLORADO 

COLORADO 

COLORADO  ...... 

COLORADO 

COLORADO  -.-.. 

COLORADO 

COLORADO  - 

COLORADO 

COLORADO  . 

COLORADO  ...... 

COLORADO 

COLORADO 

COLORADO 

COLORADO  „ 

COLORADO  ...... 

COLORADO 

COLORADO  ...... 

COLORADO  . 

COLORADO  . 

COLORADO  ...— 

COLORADO  .. 

COLORADO  ...... 

COLORADO 

COLORADO 

COLORADO 

COLORADO  ...... 

NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 
NORTH  DAKOTA 

UTAH  

ARIZONA  

ARIZONA  

ARIZONA 

ARIZONA  .... 

ARIZONA  .... 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 


Community 


BOULDER.  CITY  OF  

BOULDER.  CITY  OF  . 

BOULDER.  CITY  OF  

BOULDER.  CITY  OF  . 

BOULDER,  CITY  OF  . 

BOULDER,  CITY  OF  

BOULDER,  CITY  OF  

JAMESTOWN.  TOWN  OF 
JAMESTOWN.  TOWN  OF 
JAMESTOWN.  TOWN  OF 
JAMESTOWN,  TOWN  OF 
LA  PLATA  COUNTY  *  ..... 
LA  PLATA  COUNTY  *  .„.. 
U  PLATA  COUNTY  *  ..... 
LA  PLATA  COUNTY  *  ...„ 
UFAYETTE,  CITY  OF  .... 
LAFAYETTE,  CITY  OF  .... 
LAFAYETTE,  CITY  OF 
LAFAYETTE,  CITY  OF 
LAFAYETTE.  CITY  OF 
UFAYETTE.  CITY  OF 
LAFAYETTE.  CITY  OF 
LAFAYETTE.  CITY  OF 
UFAYETTE.  CITY  OF 
LAFAYETTE.  CITY  OF 
LONGMONT.  CITY  OF 
LONGMONT,  CITY  OF 
LONGMONT,  CITY  OF 
LONGMONT,  CITY  OF 
LONGMONT,  CITY  OF 
LONGMONT,  CITY  OF 
LONGMONT,  CITY  OF 

LONGMONT.  CITY  OF 

LONGMONT.  CITY  OF  .— 

LOUISVILLE,  CITY  OF  . 

LOUISVILLE.  CITY  OF  

LOUISVILLE.  CITY  OF 

LOUISVILLE,  CITY  OF  . 

LOUISVILLE.  CITY  OF  . 

LYONS.  TOWN  OF 

LYONS,  TOWN  OF 

LYONS.  TOWN  OF 

NEDERLAND.  TOWN  OF  -. 
NEDERLAND.  TOWN  OF  ... 
NEDERLAND.  TOWN  OF  ... 

SUPEROR.  TOWN  OF 

SUPERK5R.  TOWN  OF  ...... 

BENSON  COUNTY*  

FARGO.  CITY  OF 

FARGO.  CITY  OF 

FARGO,  CITY  OF 

NELSON  COUNTY* 

RAMSEY  COUNTT  

STANLEY.  TOWNSHIP  OF 
STANLEY,  TOWNSHIP  OF  , 
WEST  FARGO.  CITY  OF  .-, 
WEST  FARGO.  CITY  OF  ... 
WEST  FARGO.  CITY  OF  .-, 

JOSEPH.  TOWN  OF  

BULLHEAD  CITY.  CITY  OF 
BULLHEAD  CITY.  CITY  OF 
BULLHEAD  CITY.  CITY  OF 
BULLHEAD  CITY.  CITY  OF 
BULLHEAD  CITY.  CITY  OF 
APPLE  VALLEY.  CITY  OF 

BARSTOW.  CITY  OF  . 

BARSTOW.  CITY  OF  

BARSTOW.  CITY  OF  , 

BARSTOW.  CITY  OF  .„.„, 

BARSTOW.  CITY  OF  I 


Map  panel  No. 


08013C0415F 

08013C0405F 

08013C0395F 

06013C0000 

08013C0385F 

08013C0535F 

08013C0655F 

08013C0376F 

08013C0357F 

0801300000 

08013C0219F 

0800670278C 

0800970267C 

0800970000 

08009702590 

08013C0579F 

08013C0577F 

08013C0585F 

08013C0578F 

08013C0000 

08013C0420F 

08013C0S6OF 

08013C0576F 

08013C0445F 

08013C0440F 

08013C0288F 

08013C0278F 

08013C0289F 

08013C0287F 

08013C0000 

08013C0286F 

08013C0270F 

08013C0269F 

08013C0267F 

08013C0578F 

08013COS60F 

08013C0576F 

08013C0558F 

08013C0000 

08013C0234F 

08013C0000 

08013C0232F 

08013C0000 

08013C0506F 

08013C0484F 

08013C0000 

08013C0558F 

3806820000 

3853640000 

385364001 5E 

3853640025E 

3oUDOoC)00U 

3800920000 

3802580000 

3802S8001X 

360024001 OE 

3800240000 

3800240005E 

4901 270001 B 

0401 25001 5E 

0401250020F 

0401250000 

04012S0010E 

04012S0005D 

0602700000 

060271 0002B 

0602710000 

060271 0004B 

060271 0003B 

06027100096 


Effective 
date 


06A)2/96 
06/02/95 
06A>2/95 
06A)2/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
03/16/95 
03/16/95 
03/16/95 
03/16/96 
06/02/95 
06/02/95 
06A)2/g6 
06A)2/95 
06/02/95 
06/02/95 
06A>2/9S 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06A)2/95 
06/02/95 
06/02/95 
06A)2/95 
06/02/95 
06/02/95 
06A32/95 
06/02/95 
06A)2/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06/02/95 
06A)2/95 
06/02/95 
06/02/95 
05A)2/95 
02/02/95 
02J02/95 
02/02/95 
05/02/95 
05/02/95 
02/02/95 
02A)2/95 
02J02/9S 
02/02/95 
02J02J0S 
06A)2/95 
03/02/95 
06A)2/95 
06A)2/95 
06/02/95 
03A)2/95 
06/02/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
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[Effective  January  1, 1995  through  June  30, 199q 


Region 


08 
09 
00 
09 
09 
09 
09 
09 
09 
00 
08 
08 
08 
08 
08 
08 
09 
09 
00 
09 
08 
09 
08 
09 
00 
08 
08 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


state 


CAUfK)RNIA 
CAUFORNIA 
CAUFORNIA . 
CALIFORNIA  . 
CAUFORNIA . 
CAUFORNIA. 
CAUFORNIA. 
CAUFORNIA. 
CAUFORNIA. 
CAUFORNIA  . 
CAUFORNIA. 
CAUFORNIA. 
CAUFORNIA  .- 
CAUFORNIA... 
CAUFORhUA.^ 
CAUFOmiA  ... 
CAUFORNIA ... 
CAUFORNIA  ... 
CAUFORNIA  ... 
CAUFORNIA  ... 

HAWAII  

HAWAII 

HAWAII 

HAWAU  ...„ 

HAWAIr  .•••••••MX 

HAWAII  

HAWAII  

WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHII4GT0N 
WASHII4GT0N 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHir^GTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WA8»«NGT0N 
WASHINGTON 
WASHINGTON 
WASHMGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINQTON 
WASHINQTON 
WASHINQTON 


Convnunity 


BARSTOW.  CITY  OF 
BARSTOW.  OTY  OF 
BARSTOW,  CITY  OF 
BARSTOW.  CITY  OF 

BARSTOW.  CITY  OF  

FOSTER  QTY.  CITY  OF 

SAN  BERNARDINO  COUNTY  *  . 
SAN  BERNARDINO  COUNTY  *  . 
SAN  BERNARDINO  COUNTY  *  . 
SAN  BERNARDINO  COUNTY  *  . 
SAN  BERNARDINO  COUNTY  *  . 
SAN  BERNARDINO  COUNTY  * . 
SAN  BERNARDINO  COUf^TY  • .. 
SAN  BERNARDINO  COUNTY  *  .. 
TWENTYNINE  PAI>4S.  CITY  OF 
TWENTYNINE  PAU4S.  CITY  OF 
TWENTYNINE  PMMS,  CITY  OF 
WEST  SACRAMENTO,  CITY  OF 
WEST  SACRAMENTO,  CITY  OF 
WEST  SACRAMENTO,  CITY  OF 
HAWAII  COUNTY  * 
HAWAII  COUNTY  * 
HAWAII  COUNTY  * 
MAUI  COUNTY  *  - 
MAUI  COUNTY  *  „ 
MAUI  COUNTY  *  .. 
MAUI  COUNTY  *  .. 
ALQONA,  CITY  OF 
AUBURN,  CITY  OF 
AUBURN.  CITY  OF 
AUBUFIN,  CITY  OF 
AUBURN.  CITY  OF 
AUBURN.  CfTY  OF 
AUBURN,  CITY  OF 
AUBURN,  CITY  OF 
AUBURN,  CITY  OF 
AUBURN.  CITY  OF 
AUBURN.  CITY  OF 
AUBURN.  CITY  OF 
AUBURN,  CITY  OF 
AUBURN,  CITY  OF 
AUBURN,  CITY  OF 
AUBURN.  CITY  OF 

AUBURN,  CITY  OF  „ 

BEAUX  ARTS  VILLAGE,  TOWN  OF 
BELLEVUE,  CTTY  OF 
BELLEVUE,  CITY  OF 
BELLEVUE,  CITY  OF 
BELLEVUE.  CITY  OF 
BELLEVUE.  CITY  OF 
BELLEVUE.  CITY  OF 
BELLEVUE.  CITY  OF 
BELLEVUE.  CITY  OF 
BELLEVUE,  CITY  OF 
BELLEVUE,  CITY  OF 

BELLEVUE.  CITY  OP 

BELLEVUE.  CITY  OF 

BELLEVUE.  CITY  OF 

BELLEVUE.  CITY  OF 

BLACK  DIAMOfK).  TOWN  OF 
BLACK  DIAMOND.  TOWN  OF 
BLACK  DIAMOND.  TOWN  OF 
BURIEN,  CITY  OF 
BURIEN.  CITY  OF 
BURIEN.  CITY  OF 
BURIEN.  CITY  OF 
BURIEN.  CITY  OF 
BURIEN.  OTY  OF 
CARNATK)N.  TOWN  OF 
CARNATION.  TOWN  OF 


Map  panel  Na 


060271001 OB 

06027100066 

0602710008B 

060271001 IB 

060271 0006B 

0603180010C 

0602700000 

06027030S0C 

060270302SC 

06Q2704500C 

06027051 50C 

0602706450C 

0602704560C 

0602704525C 

0607340000 

0607340040A 

0607340030A 

0607280006B 

0607280000 

06072000106 

1551660927D 

1551660e26E 

1551660000 

1500030195C 

1500030000 

1500030185C 

1S00030190D 

53033C0000 


53033C1254F 

53033C1261F 

53033C1252F 

53033C1253F 

53033C1262F 

53033C1251F 

53033C1263F 

53033C1268F 

53083C1260F 

53033C1266F 

53033C1267F 

53033C1242F 

53033C1264F 

53033C1235F 

53033C0000 

53033C1232F 

53033C0000 

53033C0667F 

53033C0666F 

53033C0369F 

53033C0680F 

53033C0659F 

53033C0656F 

S3033C0658F 

53033C06S2F 

53033C0370F 

53033C0664F 

S3033C06S7F 

S3033C0368F 

S3033C0000 


53033C0365F 

53033C1315F 

53033C0000 

S3033C1295F 

53033C0eS5F 

S3033C0854F 

S3033C0960F 


S3033C0000 


53033C093SF 

53033C0953F 
53033C0450F 
53033C0419F 


Effective 
date 


03/16/95 
03/16/95 
03/16/96 
03/1 6«5 
03/16/95 
01/19/95 
06/02/95 
06A)2/95 
06/02/95 
06A12/95 
06/02/95 
06/02/95 
06A)2/B5 
06/02/95 
04/17/96 
04/17/96 
04/17/96 
01/19^ 
01/19/95 
01/19/95 
06/02/95 
06/02/95 
06/02/96 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
06/16/95 
05/16/95 
06/16/95 
05/16/95 
05/16/96 
05/16/96 
05/16/95 
05/16/95 
05/16/95 
05/16/96 
05/16/96 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/96 
05/16/95 
05/16/95 
05/16/95 
06/1 6«5 
05/16/95 
06/16/96 
05/16/95 
06/16/96 
05/16/96 
06/16/86 
06/16/96 
05/16/86 
06/16/96 
06/16/96 
06/16/96 
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Region 


no 


10 
10 
10 
10 
10 

no 

10 
10 
10 
10 
10 
10 
10 
10 

no 

10 
10 
10 
10 

to 
no 

10 
10 
10 
10 

no 

10 

»o 

D 
D 
0 
10 
10 
»0 
fO 
10 
10 

to 

10 
0 
0 
0 

to 

0 

0 

0 

0 

10 

0 

0 

0 

10 

10 

10 

10 

10 

10 

I: 

10 
10 
10 
10 
10 
10 


state 


WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHIfKSTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINQTON 

WASHINQTON 

WASHINGTON 

WASHIf4GT0N 

WASHINGTON 

WASHINQTON 

WASHINGTON 

WASHir^TON 

WASHINGTON 

WASHINGTON 

WASHINQTON 

WASHINQTON 

WASHINQTON 

WASHINGTON 

WASHINGTON 

WASHINQTON 

WASHINQTON 

WASHINQTON 

WASHINQTON 

WASHINQTON 

WASHINGTON 

WASHIhKaTON 

WASHINQTON 

WASHINQTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINQTON 

WASHINGTON 

WASHINQTON 

WASHINQTON 

WASHINGTON 

WASHINQTON 

WASHINQTON  . 

WASHINGTON  . 

WASHINGTON  . 

WASHINGTON  . 

WASHINQTON  . 

WASHINGTON  . 

WASHINGTON  . 

WASHINQTON  . 

WASHINQTON  . 

WASHINQTON  . 

WASHINQTON  . 

WASHINQTON  . 

WASHir^TCm  . 

WASHINQTON  . 

WASHINGTON  . 

WASHINGTON  . 


Community 


CARNATION.  TOWN  OF  .. 
CARNATION.  TOWN  OF  .. 
CLYDE  HILL.  TOWN  OF  .. 

COWUTZ  COUNTY  * 

COWUTZ  COUNTY  *  . 

COWLITZ  COUNTY  *  . 

COWLITZ  COUNTY  *  . 

DES  MOINES,  CITY  OF  .« 
DES  MOINES,  CITY  OF  ... 
DES  MOINES,  CITY  OF  ... 
DES  MOINES.  CITY  OF  ... 

DUVALL,  TOWN  OF 

DUVALL,  TOWN  OF 

DUVALL,  TOWN  OF 

ENUMCLAW.  CITY  OF 

ENUMCLAW.  CITY  OF  ..„. 

ENUMCLAW.  CITY  OF 

ENUMCLAW.  OTY  OF 

FEDERAL  WAY.  CITY  OF 
FEDERAL  WAY.  CITY  OF 
FEDERAL  WAY.  CfTY  OF  . 
FEDERAL  WAY.  CITY  OF  , 
HUNTS  POINT.  TOWN  OF 

ISSAQUAH.  CITY  OF  .. 

ISSAQUAH.  CITY  OF  , 

ISSAQUAH,  CITY  OF  

ISSAQUAH.  CITY  OF  

ISSAQUAH.  CITY  OF  

ISSAQUAH.  CITY  OF  

ISSAQUAH.  CITY  OF  

KENT.  CITY  OF  

KENT.  CITY  OF  

KENT.  CITY  OF „,.... 

KENT.  CITY  OF _ 

KENT.  CITY  OF „ 

KENT.  CITY  OF 

KENT.  CITY  OF „. 

KENT.  CITY  OF 

KENT,  CITY  OF  

KENT.  CITY  OF  

KENT.  CITY  OF 

KENT.  CITY  OF 

KENT.  CITY  OF 

KENT.  CITY  OF 

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  •  

KING  COUNTY  *  

KING  COUNTY*  . 

KING  COUNTY  *  .......> 

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY*  

KING  COUNTY  *  

KING  COUNTY  *  ......... 

KING  COUNTY  *  

KING  COUNTY  *  „ 

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  *  

KING  COUNTY  *  , 

KING  COUNTY  *  

KING  COUNTY  * 

KING  COUNTY  *  

KING  COUNTY*  

KING  COUNTY* 

KING  COUNTY* 


Map  panel  No. 


53033C0000 

53033C0418F 

53O33CO000 

5300320035C 

5300320050C 

5300320000 

5300320030D 

53033C0968F 

53033C0964F 

53O33COO00 

53033C0e62F 

53033C0405F 

53O33C0000 

53033C0401F 

53033C1495F 

53033C0000 

53033C1485F 

53033C1505F 

53033C1250F 

53033C1235F 

53033C1225F 

53O33COO00 

53033COOOO 

53033C0000 

53033C0691F 

53033C0687F 

53033C0715F 

53033C0693F 


53033C0e94F 

53033C0682F 

53033C1251F 

53033C0e88F 

53033C0986F 

53033C0987F 

53033C0993F 

53033C1235F 

53033C1252F 

53033C0968F 

53033C0978F 

53033C0969F 

53033C0979F 

53033C1232F 

53033C0967F 

53033C0000 

53033C0983F 

53033C0984F 

53033C0979F 

53033C0969F 

53033C0976F 

53033C0977F 

53033C0982F 

53033C0981F 

53033C1M1F 

53033C1002F 

53033C1004F 

5303X1003F 

53033C0968F 

53033C0993F 

53033C0994F 

53033C0988F 

53033C0992F 

53033C0991F 

53033C0987F 

53033C0953F 

53033C0967F 

53033C0743F 

53033C0925F 

53033C0744F 

53033C0741F 

53033C0739F 


Effective 
date 


05/16/95 

05/16/95 

05/16/95 

06/02/95 

06/02/95 

06/02/95 

06/02/95 

05/16/95 

05/16/95 

05/16/96 

05/1 6«5 

05/16/95 

05/16/95 

05/16/95 

05/16/96 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

OS/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/1 6«5 

05/16/95 

05/1 6«5 

05/16/96 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/1 6«5 

05/16/95 

05/16/95 

05/16/95 
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10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


Stal* 


WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WAS>«NGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 


ConvnunNy 


KING  COUNTY*  , 
KING  COUNTY*  . 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY*  , 
KING  COUNTY* , 
KING  COUNTY*  , 
KING  COUNTY*, 
KING  COUNTY*  , 
KING  COUNTY*  , 
KING  COUMFT  , 
KING  COUNTY*  , 
KING  COUNTY*, 
KING  COUNTY*  , 
KING  COUNTY* . 
KING  COUNTY*, 
KING  COUNTY*  , 
KING  COUNTY*  , 
KINGCOWTY*, 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY*, 
KING  COUNTY* 
KING  COUNTY*, 
KING  COUNTY* 
KING  COUNTY* 
KWQ  COUNTY*, 
KING  COUNTY*  , 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY- 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 


Map  panel  No. 


53033C0728F 
53033C0737F 
53Q33C0736F 
53033C0936F 


53033C0960F 
53Q33C0961F 
53033C0063F 
S3033C0962F 
53033C0960F 
53033C0967F 
53033C1006F 
53033C09S5F 
53033C0054F 
53033C0964F 
53033C1066F 
53033C1007F 
53033C1280F 
53033C1295F 
53033C1290F 
53033C1268F 
53033C1267F 
53033C12S0F 
53033C1266F 
53033C1262F 
53033C0720F 
53033C13S0F 
S3033C1515F 
53033C1315F 
53033C1S25F 
53033C1506F 
53033C1495F 
53033C1457F 
53033C1466F 
53033C1480F 
53033C1267F 
53033C12S3F 
53033C12S4F 
53033C1036F 
53033C1550F 
53033C1038F 
53033C1032F 
53033C1028F 
53033C1009F 
53033C1020F 
53033C1015F 
53033C1067F 
53033C10S9F 
53033C12S0F 
53033C12S2F 
53033C12S1F 
53033C1242F 
53033C123SF 
53033C1200F 
53033C1232F 
S3033C122SF 
53033C100eF 
S3033C0710F 
53033C0365F 
53033C0368F 
53033C0360F 
53033C0340F 
53033C0354F 
53033C0332F 
S3033C0334F 
53033C03e9F 
53033C0370F 
S3033C0300F 
53033C039SF 
53033C0385F 
53033C0381F 


Eflecttve 


05/16/96 
06/16/96 
05/16/95 
06/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/96 
06/16/96 
05/16/95 
05/16/96 
05/16/96 
06/16/96 
05/16/96 
05/16/96 
05/16/95 
05/16/96 
06/16/95 
05/16/96 
05/16/96 
06/16/96 
05/16/95 
05/16/96 
05/16/96 
05/16/95 
05/16/95 
05/16/95 
06/16/95 
05/16/95 
05/16«6 
05/16/96 
05/16/96 
05/16/96 
05/16/95 
05/16/95 
05/16/96 
05/16/95 
06/16/96 
06/1 6«5 
06/16/96 
06/16/96 
06/16/96 
05/16/96 
05/16/95 
06/16/96 
05/16/95 
05/16/95 
05/16/96 
06/16A5 
06/16/96 
05/16/96 
05/16/95 
06/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/96 
06/16/95 
06/16/95 
05/16/95 
05/16/95 
06/16/95 
05/16/95 
05/1 6«5 
06/16/96 
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Region 


Map  REVISIONS— Continued 

[Effeclive  January  1, 1995  through  June  30, 1995] 


State 


10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10 WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

tW WASHINGTON 

10 WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  WASHINGTON 

10  ........     WASHINGTON 

10  WASHINGTON 

10  WASHINGTON  , 

10  WASHINGTON  , 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10 WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

10  WASHINGTON  . 

|10  WASHINGTON  ., 

WASHINGTON  ., 
WASHINGTON  ., 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 

WASHINGTON  .. 

WASHINGTON  .. 

WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .. 
WASHINGTON  .., 
WASHINGTON  .., 
WASHINGTON  ... 
WASHINGTON  ... 

0  WASHINGTON  ... 

0  WASHINGTON  ... 

10  WASHINGTON  ... 

to  WASHINGTON  ... 

10  WASHINGTON  ... 

10  WASHINGTON  ... 

W  WASHINGTON  ... 

10 WASHINGTON  ... 

10  WASHINGTON  ..., 

10  WASHINGTON  .... 

10  WASHINGTON  .... 

10  WASHINGTON  .... 

10 WASHINGTON  .... 

10  WASHINGTON  .... 

10  WASHINGTON  .... 

10  WASHINGTON  .... 

10  I  WASHINGTON  „.. 


KING  COUNTY- 
KING  COUNTY* 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  ' 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  * 
KING  COUNTY  *  , 
KING  COUNTY  *  , 
KING  COUNTY  *  , 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY*  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY  *  . 
KING  COUNTY 


Community 


Map  panel  No. 


53033C0383F 

53033C0377F 

53033C0379F 

53033C0331F 

53033C0330F 

53033C0044F 

53033C0063F 

53033C0043F 

53033C0020F 

53033C0040F 

53033C0718F 

53033C0000 

53033C0068F 

53033C00e9F 

53033C0320F 

53033C0327F 

53033C0310F 

53033C0115F 

53033C0120F 

53033C0093F 

53033C0095F 

53033C0401F 

53033C0090F 

53033C0405F 

53033C0680F 

53033C0685F 

53033C0669F 

53033C0668F 

53033C0666F 

53033C0667F 

53033C0687F 

53033C0688F 

53033C0410F 

53033C0694F 

53033C0705F 

53033C0693F 

53033C0692F 

53033C0689F 

S3033C0691F 

53033C0664F 

53033C0658F 

53033C0659F 

53033C0450F 

53033C0528F 

53033C0420F 

53033C0419F 

53033C0415F 

53033C0418F 

53033C0610F 

53033C0620F 

53033C0615F 

53033C0652F 


KING  nnnWTV  •   " W033U»52F 

y^  XS^^*^     53033C0654F 


:::: 


KING  COUNTY  * 

KING  COUNTY  *  .„...:;.: 

KING  COUNTY  *  „ 

KING  COUNTY  *  

KING  COUNTY  *  

KIRKLAND.  CITY  OF Z". 

KIRKLAND.  CITY  OF 

KIRKLAND.  CITY  OF 

KIRKLAND.  CITY  OF 

KIRKLAND.  CITY  OF 

KIRKLAND,  CITY  OF _ 

LAKE  FOREST  PARK,  CITY  OF.".".' 

LAKE  FOREST  PARK.  CITY  OF 

LAKE  FOREST  PARK.  CITY  OF 

MEDINA.  CITY  OF 

MERCER  ISLAND.  CITY  OF „" 

MILTON.  CITY  OF 


53033C0645F 

53033C0640F 

53033C0630F 

53033C0638F 

53033C0715F 

53033C0360F 

53033C0354F 

53033C0365F 

53033C0368F 

53033C0000 

53033C0370F 

53033C0044F 

53033C0043F 

53O33C00X 

53033C0000 

53033C0000 

53033C0000 


Effective 
date 

06/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

06/16/95 

05/16/95 

05/16/96 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

06/16/95 

05/16/96 

05/16«6 

06/16/95 

05/16/96 

06/16/96 

05/16/95 

06/16/96 

05/16/95 

05/16/95 

05/16/96 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/96 

05/16/96 

06/16/96 

05/16/96 

06/16/95 

05/16/95 

06/16/96 

05/16/96 

05/16/95 

05/16«6 

05/16/96 

05/16/95 

05/16/95 

05/16/95 

05/1 6«5 

05/16/95 

06/1 6«5 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 

05^16/95 

05/16«5 

05/16/95 

05/16/95 
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Region 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
.10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


state 


WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON  . 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 


Community 


NORMANDY  PARK,  CITY  OF 
NORMANDY  PARK,  CITY  OF 
NORMANDY  PARK,  CITY  OF 
NORMANDY  PARK.  CITY  OF 
NORMANDY  PARK.  CITY  OF 
NORMANDY  PARK.  CITY  OF 
NORTH  BEND,  CITY  OF  .._... 
NORTH  BEND.  CITY  OF  ....... 

NORTH  BEND.  CITY  OF 

NORTH  BEND.  CITY  OF 

NORTH  BEND.  CITY  OF 

PACIFIC.  CITY  OF  ...„ 

PACIFIC.  CITY  OF  

PACIFIC,  CITY  OF  

REDMOND,  CITY  OF  

REDMOND,  CITY  OF  

REDMOND,  CITY  OF  

REDMOND,  CITY  OF  

REDMOND,  CITY  OF 

REDMOND,  CITY  OF  

REDMOND,  CITY  OF  

RENTON,  CITY  OF  

RENTON,  CITY  OF  

RENTON,  CITY  OF 

RENTON,  CITY  OF  

RENTON,  CITY  OF  .. 
RENTON.  CITY  OF  .. 
RENTON,  CITY  OF  .. 
RENTON,  CITY  OF  .. 
RENTON,  CITY  OF  .. 
RENTON,  CITY  OF  .. 
RENTON,  CITY  OF  .. 

RENTON.  CITY  OF  

RENTON.  CITY  OF  „ 

RENTON.  CITY  OF  

RENTON.  CITY  OF  

RENTON.  CITY  OF  

SEATAC.  CITY  OF  

SEATAC.  CITY  OF  

SEATAC.  CITY  OF  

SEATAC,  CITY  OF  

SEATAC.  CITY  OF  

SEATAC.  CITY  OF  

SEATAC.  CITY  OF  _.. 

SEATTLE,  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF, 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLL,  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE.  CITY  OF 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF  . 

SEATTLE,  CITY  OF 

SEATTLE,  CITY  OF 

SKYKOMISH,  TOWN  OF 
SKYKOMISH,  TOWN  OF 
SNOQUALMIE.  CITY  OF 


Map  panel  No. 


53033C0953F 

53033C0962F 

53O33C0O0O 

53033C0964 

53033C0961 

53033C0954 

53033C1057 

53033C0000 

53033C0744 

53033C0743 

53033C1056 

53033C1263 

53033C1250I 

53033C0000 

53033CO000 

53033C0369I 

53033C0360I 

53033C0383I 

53033C0379I 

53033C0370I 

53033C0390I 

53033C0977! 

53033C0978I 

53033C0976I 

53033C0979I 

53033C0957 

53033C0982 

53033C0981 

53033C0986I 

53033C0987 

53033C0984 

53033C0668I 

53033C0983I 

53033C0669 

53033C0666I 

53O33CO00O 

53033C0664 

53033C0962 

53033C0967I 

53033C0955I 

53033C0960I 

53033C0954I 

53033C0959I 

53033C00OO 

53033C0365I 

53033C0331 

5303300334 

53033C0340I 

53033C0332I 

53033C0333I 

53033C0957 

53033C0645I 

53033C0955F 

53033C0610I 

53033C0976I 

53033C0620F 

53033C0636I 

53033C0640F 

53033C0638I 

53033C0935I 

53033C0630I 

53033C0310F 

53033C0000 

53033C0330F 

53033C0320F 

53033C0327F 

53033C0329F 

53033C0000 

53033C0528F 

53033C0744F 


Effective 


05/16/95 
05/16/95 
05/1 6«5 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
(»/16/95 
05/16/95 
05/16/95 
05/16«5 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
06/16/95 
05/16/95 
05/16«5 
05/16/96 


Map  Reviskdns— Continued 

[Effective  January  1. 1995  through  June  30, 1995] 


Region 


10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  , 
10  . 
10-. 
10  . 
10  . 
10  , 
10  . 
10  . 
10  . 
10  , 
10  . 
10  , 


state 


WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHir^TON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHII^GTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 


Community 


SNOQUALMIE.  CITY  OF 

SNOQUALMIE.  CITY  OF 

SNOQUALMIE.  CITY  OF 

SNOQUALMIE.  CITY  OF 

Sf«)QUALMIE.  CITY  OF  . 

SNOQUALMIE.  CITY  OF 

TUKWILA.  CITY  OF ..., 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

TUKWILA.  CITY  OF 

WOODINVILLE,  CITY  OF  . 

WOODINVILLE,  CITY  OF 

WOODINVILLE,  CITY  OF  . 

WOODINVILLE,  CITY  OF  . 

WOODINVILLE,  CITY  OF , 

YARROW  POINT,  TOWN  OF 


Map  panel  No. 


53033C0739F 

53033C0737F 

53033C0720F 

53033C0743F 

53O33CO000 

53033C0736F 

53033C0957F 

53033C0959F 

53033C0640F 

53033C0645F 

53033C0000 

53033C0978F 

53033C0986F 

53033C0976F 

53033C0960F 

53033C0967F 

53033C0069F 

53033C0360F 

53033C0090F 

53033C0000 

53033C0068F 

53033C0000 


LOMC  DETERMINATION  TYPE  LOOKUP  TABLE 


Determination 
type 


01 
02 
05 
06 
08 
12 
17 
18 


Description 


Letter  of  Map  Revision— Fill  involved. 

Letter  of  Map  Amendment— No  fill  involved. 

Letter  of  Map  Revision  with  BFE  change. 

Letter  of  Map  Revision  without  BFE  ctuuige. 

Denial. 

Floodway  Revision. 

Letter  of  Map  Revisiorv— Inadvertent  Inclusion  in  floodway. 

Letter  of  Map  Revisiorv- Inadvertent  inclusion  in  V-Zone. 


LETTERS  OF  MAP  CHANGE 
[Effective  January  1 ,  1995  through  June  30, 1995] 


Effective 
date 


05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 
05/16/95 


Region 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


State 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 


Community 


BERLIN,  TOWN  OF  

BETHEL.  TOWN  OF  , 

BETHLEHEM,  TOWN  OF  

CHESHIRE,  TOWN  OF , 

COLCHESTER,  TOWN  OF , 

EAST  HARTFORD,  TOWN  OF  , 

ELUNGTON,  TOWN  OF „, 

FAIRFIELD,  TOWN  OF 

FAIRFIELD,  TOWN  OF 

FAIRFIELD,  TOWN  OF 

GLASTONBURY.  TOWN  OF  .... 

GREENWICH,  TOWN  OF 

GREENWICH.  TOWN  OF 

GREENWICH,  TOWN  OF 

GUILFORD,  TOWN  OF 

MADISON,  TOWN  OF  _ 

MERIDEN,  CITY  OF  

MILFORD.  CITY  OF 

NEW  BRITAIN.  CITY  OF  

NORTH  HAVEN,  TOWN  OF 

NORWALK.  CITY  OF  

OLD  SAYBROOK,  TOWN  OF  .. 
OLD  SAYBROOK.  TOWN  OF  ., 

SOMERS.  TOWN  OF 

SOMERS.  TOWN  OF 


Map  panel  No. 


09002200100 
09000100106 
0901780005A 
0900740001 C 
090095001 OC 
09002600010 
0901580005B 
0900070005B 
0900070005B 
090007001 OB 
0901240005B 
090008001  OB 
0900080011B 
0900080011B 
090077001 OB 
090079001 1C 
09008 10003B 
09008200030 
0900320004B 
0900860005B 
09001200100 
0900690002C 
09006900040 
09011 20007B 
0901120010C 


Effective 
date 


01/30/95 
02/21/95 
03/23/95 
03/01/95 
06/22/95 
06/29/95 
02A)6/95 
04/19/95 
06/05/95 
03A)2/95 
04/28/95 
02/17/95 
01/17/95 
05A)4/95 
05/02/95 

02/06/95 
03/07/95 
06/23/95 
03/30^ 
01/30/95 
04/14/95 
03/10^ 
06/29/95 
06/16/95 


Case  No. 


95-01 -009P 


95-01-074A 
94-01 -025P 


95-01 -043P 
95-01-013P 


Determina- 
tion 


05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
08 
02 
02 
02 
06 
05 
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Region 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


CT 
CT 
CT 

miA 

MA 

MA 
MA 
MA 
MA 

MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 


LETTERS  OF  MAP  CHANGE— Continuecl 

[Effective  January  1,  1995  through  June  30,  1995] 


Conwnunity 


STAMFORD,  CITY  OF __. 

STRATFORD,  TOWN  OF  

WESTPORT,  TOWN  OF „.. 

AGAWAiwI,  TOWN  OF 

BRAIhfTREE,  TOWN  OF 

BRAINTREE,  TOWN  OF 

BRAINTREE.  TOWN  OF 

CARUSLE,  TOWN  OF ..... 

DENNIS,  TOWN  OF 

DKaHTON,  TOWN  OF  .„ 

FOXBOROUGH.  TOWN  OF  ...... 

FREETOWN,  TOWN  OF 

GEORGETOWN,  TOWN  OF  ..... 

HINGHAM.  TOWN  OF  

HULL.  TOWN  OF  „... 

HULL,  TOWN  OF 

MALDEN.  CITY  OF 

MARSHFIELD,  TOWN  OF  

MASHPEE.  TOWN  OF 

MATTAPOISETT,  TOWN  OF  ..„. 
MATTAPOISETT,  TOWN  OF  „... 

MATTAPOISETT.  TOWN  OF 

MELROSE  ,  CITY  OF  

MELROSE  ,  CITY  OF  

NEW  ASHFORD,  TOWN  OF  ..... 

NORFOLK,  TOWN  OF 

NORTH  ANDOVER.  TOWN  OF 

PLYMOUTH,  TOWN  OF  

QUINCY,  CITY  OF  

QUINCY,  CITY  OF 

REVERE,  CITY  OF  

SANDWICH,  TOWN  OF 

SAUGUS,  TOWN  OF  

SCITUATE.  TOWN  OF  „ , 

SCITUATE,  TOWN  OF  , 

TRURO,  TOWN  OF  , 

WAREHAM,  TOWN  OF 

WAREHAM,  TOWN  OF  , 

WESTBOROUGH,  TOWN  OF  .. 

WEYMOUTH,  TOWN  OF 

WEYMOUTH,  TOWN  OF 

WHITMAN,  TOWN  OF  

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WORCESTER.  CITY  OF 

WORCESTER,  CITY  OF 

WORCESTER,  CITY  OF 

WORCESTER.  CITY  OF 

WORCESTER,  CITY  OF „ 

WORCESTER,  CITY  OF 

WORCESTER,  CITY  OF 

WORCESTER,  CITY  OF „. 

WORCESTER,  CITY  OF 

ALFRED,  TOWN  OF 

ALFRED.  TOWN  OF  

ALFRED,  TOWN  OF  

ALTON,  TOWN  OF  

BELGRADE,  TOWN  OF 

BELGRADE.  TOWN  OF 

BLUE  HILL.  TOWN  OF  

BOOTHBAY,  TOWN  OF  

BOOTHBAY,  TOWN  OF  

BOOTHBAY,  TOWN  OF  

BOOTHBAY,  TOWN  OF  

BOWDOIN.  TOWN  OF ..... 

CASCO,  TOWN  OF  

CUMBERLAND,  TOWN  OF 

DEER  ISLE,  TOWN  OF  

FRANKUN,  TOWN  OF  


Map  panel  No. 


09001 50007D 

0900150001C 

09001 90004B 

2501330002A 

2502330004C 

2502330004C 

2502330004C 

2501870003C 

2500050000 

2500520020B 

25023900076 

25005600156 

25008100056 

25026800076 

2502690004B 

25026900046 

25020200016 

2502730003D 

2500090008F 

25521 4001 4D 

25521 4001 4D 

25521 40014D 

25020600016 

25020600016 

250032 

25521 70005C 

2500980008C 

2502780007D 

25521 9001 2C 

25521 9001 2C 

25028800036 

25001 20002F 

25010400038 

2502820001 D 

2502820002D 

2552220001 C 

2552230007D 

2552230008C 

25034400126 

25025700026 

2502570007C 

25028500026 

25022700026 

25022700036 

25022700046 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

2503490025A 

23019100056 

23019100058 

23019100056 

2301 01 A 

23023200056 

23023200106 

2302740025A 

23021200036 

23021200086 

23021200136 

23021200136 

230913 

23004400128 

2301 62001 8C 

23028000106 

23028200156 


Effective 


06/05/95 
01/1095 
06/1 5«5 
06/1 2«5 
01/17/95 
01/18/95 
02/22/95 
0M2O/95 
01/10/95 
03/14/95 
04/14/95 
02/23/95 
02/06/95 
06/12/95 
03/20/95 
03/20/95 
04/14/95 
01/30/95 
03/08/95 
05/30/95 
05/30/95 
05/30/95 
01/30/95 
06/12/95 
06/09/95 
06/12/95 
02/17/95 
02/07/95 
06/28/95 
01/19/95 
06/22/95 
03A)2/95 
01/17/95 
01/10/95 
06/12/95 
03/23/95 
04/27/95 
03/02/95 
03/07/95 
04/28/95 
04/14/95 
05/15/95 
06/30/95 
04/19/95 
06/19/95 
03/10/96 
03/10/95 
03/1 0«5 
03/1 0«5 
03/10/95 
03/10/95 
03/10/95 
03/10/95 
05/19/95 
02/10/95 
03/06/95 
03/06/95 
06/30/95 
02/06/95 
04/28/95 
06/01/95 
04/28/95 
01/18/95 
02/23/95 
05/04/95 
03/10/95 
04/28/95 
06/20/95 
06A}5/95 
03A)9/95 


Case  No. 


95-01-072A 


95-01-006A 


95-01 -01 8A 


95-01-054A 


Determina- 
tion 


95-01 -047P 
95-01-024A 
95-01-066A 

95-01 -033P 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 

02 

02 

02 

02 

01 

02 

08 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

01 

02 

02 

06 

02 

oe 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1 ,  1995  through  June  30, 1995] 


Region 


01 
01 

11 


02 
02 
02 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

NH 

NH 

MH 

NH 

NH 

NH 

NH 

NH 

NH 

Rl 

Rl 

Rl 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

HJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 


Community 


HARPSWELL,  TOWN  OF 

HARRISON.  TOWN  OF  

LAMOINE.  TOWN  OF . 

LAMOINE.  TOWN  OF 

LEWISTON.  CITY  OF  .„... ^ 

MANCHESTER.  TOWN  OF „ 

MARIAVILLE.  TOWN  OF 

MEXICO.  TOWN  OF 

MONMOUTH,  TOWN  OF 

OLD  ORCHARD  6EACH,  TOWN  OF  . 

PORTLAND,  CITY  OF  

PRINCETON.  TOWN  OF 

SURRY.  TOWN  OF 

SURRY,  TOWN  OF 

TRENTON,  TOWN  OF 

WATER60R0,  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF „ 

WINDHAM.  TOWN  OF 

6ELM0NT.  TOWN  OF 

6RENTW00D,  TOWN  OF  

ENFIELD.  TOWN  OF  .._ 

FREMONT,  TOWN  OF  „ 

LITTLETON,  TOWN  OF „ 

NORTHWOOD,  TOWN  OF 

TAMWORTH.  TOWN  OF 

TAMWORTH.  TOWN  OF 

TILTON,  TOWN  OF 

6ARRINGTON,  TOWN  OF  

NARRAGANSETT.  TOWN  OF 

NORTH  PROVIDENCE,  TOWN  OF 

A6ERDEEN,  TOWNSHIP  OF  

A6ERDEEN,  TOWNSHIP  OF 

A8SEC0N,  CITY  OF 

ALLENDALE,  BOROUGH  OF „. 

BERKELEY  HEIGHTS,  TOWNSHIP  OF 

BRANCHBURG.  TOWNSHIP  OF  , 

BURUNGTON,  TOWNSHIP  OF  , 

CLINTON,  TOWN  OF , 

DOVER,  TOWNSHIP  OF 

DOVER.  TOWNSHIP  OF 

EVESHAM.  TOWNSHIP  OF  

FAIR  HAVEN.  80ROUGH  OF , 

FRANKUN  LAKES.  BOROUGH  OF 

FREEHOLD,  TOWNSHIP  OF  

GLASSBORO.  60ROUGH  OF 

HACKENSACK  MEADOWLANDS  COMMISSION 

HAZLET.  TOWNSHIP  OF _.. 

HOLMDEL.  TOWNSHIP  OF  

JEFFERSON.  TOWNSHIP  OF  

JERSEY  CITY.  CITY  OF _ 

JERSEY  CITY.  CITY  OF 

LACEY.  TOWNSHIP  OF „ 

LACEY.  TOWNSHIP  OF 

LACEY.  TOWNSHIP  OF 

UNDENWOLD,  60ROUGH  OF „ _ 

LINWOOD,  CITY  OF 

LINWOOD.  CITY  OF _ _ 

UVINGSTON.  TOWNSHIP  OF 

LUMBERTON,  TOWNSHIP  OF 

MANCHESTER.  TOWNSHIP  OF 

MARLBORO.  TOWNSHIP  OF  

MONROE,  TOWNSHIP  OF 

MONROE,  TOWNSHIP  OF ;. 

MONTAGUE.  TOWNSHIP  OF 

MONTVALE.  60R0UGH  OF 

MOORESTOWN.  TOWh<SHIP  OF 

MOUNT  LAUREL.  TOWNSHIP  OF  

I  NEW  PROVIDENCE,  60R0UGH  OF  


Map  panel  No. 


23016900036 

23004900056 

2302850010A 

230285001 OA 

23000400106 

23023900116 

230286 

23009500046 

230240001 5A 

23015300046 

23005100046 

2303206 

23029600106 

23029600106 

230299001 OA 

2301990004C 

23018900156 

23018900306 

23018900306 

23018900356 

3300026 

33012500056 

33005200056 

3301310005C 

33006400266 

3308550005A 

33001800056 

33001800056 

33000900056 

4453920003E 

4454020001 D 

44002000016 

34031200026 

34031 2001 OA 

340001  6 

3400190001C 

3404590005C 

34043100028 

3400900002C 

3402330001 B 

3452930003D 

3452930003D 

3400970003C 

34029500018 

34003600038 

34029700118 

34020300026 

3405700006A 

34029800026 

3403000001 C 

34052200028 

34022300028 

34022300046 

340376  A 

340376  A 

340376  A 

34013700016 

34001100016 

34001100026 

3401850002D 

34010000066 

34038200026 

34031000056 

34026900036 

3402690009C 

34055900056 

34005200016 

34010500056 

34010700100 

3453060001 C 


Effective 


05/1 5«5 
01/10/95 
01/10/95 
03/10/95 
03/29/95 
01/3095 
04/28/95 
01/18/95 
06/02/95 
06/22/95 
02/07/95 
04/24/95 
03«)2/95 
04/10/95 
03/23/95 
03/23/95 
01/30/95 
05/15/95 
02/27/95 
04/14/95 

06/12/95 

06/20/95 

06/22/95 

06/09/95 

06/14/95 

01/06/95 

01/06/95 

02/08/95 

02/14/95 

03/10/95 

02/07/95 

04/17/95 

04/17/95 

05/04/95 

04/03/95 

05/16/95 

04/07/95 

04/21/95 

02/10/95 

01/13/95 

03/27/95 

03/15/95 

05/22/95 

05/04/95 

06/05/95 

02/27/95 

04A)6/95 

02/27/95 

03/13/95 

04/10/95 

02/01/95 

01/18/95 

05/04/95 

05/11/95 

05/15/95 

05/22/95 

01/11/95 

01/10/95 

01/23«5 

06/05/95 

02A)6/95 

04/03/95 

02/27/95 

01/12/95 

03/20/95 

05/11/95 

04/07/95 

05/22/95 

01/25/95 


Case  No. 


95-01-05aA 


95-01-040A 

95-01-050A 

95-01-056A 

95-01-062A 
95-01 -052A 

9&-01-020A 


95-01-01 IP 


94-01-047P 
94-01-076P 


95-02-01 2P 

95-02-01 2P 

NJ1344 

NJ1376 

NJ1417 

NJ  1374 

95-02-045P 

95-02-001 P 

95-02-040A 

95-02-052A 

NJ  1354 

NJ  1429 

NJ1338 

NJ1465 

NJ1325 

NJ1316 

95-02-054A 

95-02-062A 

NJ  1382 

NJ1295 

95-02-024A 

NJ  1306 

NJ  1306 

NJ1422 

rD1335 

NJ1283 

NJ1260 

NJ1247 

NJ1083 

NJ1308 

95-02-068A 

94-02-1 23P 

NJ1280 

NJ1154 

NJ1405 

NJ1336 

NJ  1362 

NJ1288 


Determina- 
tion 


01 
02 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
16 
01 
02 

oe 

02 
02 

oe 
oe 

oe 

02 
02 
05 
02 
02 

oe 

05 
05 
02 

oe 

05 
05 
02 
02 
02 
02 
06 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 


45434 Federal  Register  /  Vol.  60,  No.  169  /  Thursday,  August  31.  1995  /  Notices 

Letters  of  Map  Change— Continued 
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Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


NJ 

NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


Community 


OAKLAND.  BOROUGH  OF  

OLD  BRIDGE.  TOWN  OF _ 

PARSIPPANY-TROY  HILLS.  TOWNSHIP  OF  ... 
PEAPACK  AND  GLADSTONE,  BOROUGH  OF 
PEAPACK  AND  GLADSTONE,  BOROUGH  OF 

PEQUANNOCK,  VILLAGE  OF 

PEOUANNOCK.  VILLAGE  OF  „ 

PEQUANNOCK,  VILLAGE  OF „ , 

POMPTON  LAKES,  BOROUGH  OF , 

RAMSEY,  BOROUGH  OF  

RAMSEY.  BOROUGH  OF  

ROXBURY.  TOWNSHIP  OF 

SHAMONG.  TOWNSHIP  OF  „.:. 

SPARTA.  TOWNSHIP  OF 

SPARTA,  TOWNSHIP  OF  „ „ ., 

STILLWATER,  TOWNSHIP  OF  _, 

UNION  BEACH,  BOROUGH  OF  , 

UPPER  SADDLE  RIVER,  BOROUGH  OF 

VERNON,  TOWNSHIP  OF  

VERNON,  TOWNSHIP  OF  __ , 

WANAQUE,  BOROUGH  OF  

WASHINGTON,  TOWNSHIP  OF 

WASHINGTON,  TOWNSHIP  OF „. 

WAYNE,  TOWNSHIP  OF 

WAYNE,  TOWNSHIP  OF 

WEST  WINDSOR.  TOWNSHIP  OF 

AMHERST,  TOWN  OF 


AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF „. 

AMHERST,  TOWN  OF 

ATHENS,  TOWN  OF __ 

BABYLON,  VILLAGE  OF  .... 

BATAVIA,  CITY  OF 

BEACON,  CITY  OF 

BOLTON,  TOWN  OF  

BRO0KHAVEN,T0WN  OF  . 
BRUNSWICK.  TOWN  OF  ... 

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

BUFFALO.  CITY  OF  

CALUCOON.  TOWN  OF  

CHAZY.  TOWN  OF  

CHEEKTOWAGA.  TOWN  OF 

CHENANGO.  TOWN  OF  

CHESTNUT  RIDGE.  VILLAGE  OF 

CICERO,  TOWN  OF  ...... 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF  ...> 

CLARENCE,  TOWN  OF 

CLARENCE.  TOWN  OF  „. 

CLARENCE.  TOWN  OF „ 

CLARENCE.  TOWN  OF  .._ 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 


Map  panel  1^. 


3453090003C 

34026500C4D 

3403550004B 

3404410001 B 

3404410001B 

345311 0001 C 

345311 0001 C 

3453110001C 

3455280001 E 

3400640001C 

3400640001 C 

3403620001 B 

3405340002B 

3405350020B 

34053500206 

34056000096 

3403310001 D 

3400770001 B 

340561 0035A 

340561 0035A 

3404090004C 

34036300186 

3404960002B 

3453270005B 

3453270007B 

3402560004C 

3602260002E 

3602260007E 

3602260007E 

3602260007E 

3602260007E 

3611170007C 

360791 0005D 

36027900016 

36021700036 

3608690015C 

3653340052D 

36113000116 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

36023000106 

360816  6 

36131000156 

360231 0005E 

3600400020C 

3616150001C 

3605720004D 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

36023200056 

3602320005B 

3602320005B 

36023200066 


Effective 
date 


06^)8/95 
02/07/95 
05/08/95 
05/11/95 
05/11/95 
04/27/95 
05/04/95 
05/22/95 
04/04/95 
05/26/95 
05/22/95 
04/27/95 
06/06/95 
02/21/95 
05/25/95 
02/09/95 
01/11/95 
05/26/95 
05/22/95 
05/01/95 
05/24/95 
05/26/95 
03/02/95 
06/28/95 
01/12/95 
01/12/95 
04/29/95 
01/23/95 
01A)3/95 
02/07/95 
05/26/95 
05/22/95 
01/25/95 
05/17/95 
05/11/95 
05/04/95 
04/27/95 
04/27/95 
01/24/95 
01/24/95 
01/24/95 
01/26/95 
02A)6/95 
04/27/95 
04/27/95 
04/27/95 
04/27/95 
05/17/95 
05/26/95 
01/23/95 
03/14/95 
04/27/95 
03/31/95 
05/12/95 
05/11/95 
04/03/95 
04/03/95 
04/19/95 
04/10^ 
04/20/95 
05/22/95 
05/11/95 
05/26/95 
05/11/95 
05/22/95 
05/26/95 
05/23/95 
05/22/95 
05/23/95 
06/05/95 


Case  No. 


NJ1483 
NJ1209 
95-02-061 P 
NJ1407 
NY  1407 
NJ1333 
NJ1333 
NJ1430 
NJ1312 
NJ1276 
nj1302 
NJ1297 
(^1467 
NJ1322 
NJ1355 
1^1275 
NJ  1284 
NJ  1424 
NJ1392 
NJ1412 
11)1436 
NJ1427 
95-02-066A 
NJ1437 
NJ1279 
NJ1278 
NY  1361 
NY  1248 
NY  1273 
NY  1298 
NY  1317 
NY  1400 
NY  1287 
hJY1393 
95-C2-047P 
NY  1315 
NY  1337 
NY  1250 
NY  1255 
NY  1256 
NY  1257 
NY  1258 
NY  1266 
NY  1305 
NY  1358 
NY  1359 
NY  1360 
f4Y1411 
NY  1418 
NY1162 
94-02-089P 
NY  1327 
NY  1339 
95-02-094A 
NY  1349 
NY  1372 
NY  1373 
NY  1380 
NY  1388 
NY  1390 
NY  1394 
NY  1401 
NY  1403 
NY  1406 
NY  1410 
NY  1415 
NY  1439 
NY  1444 
NY  1445 
NY  1466 


Determina- 
tion 


02 

02 
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02 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1. 1995  through  June  30. 1995] 


Region 
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02 
02 
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m 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 

r^Y 

NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 

r^ 

NY 
NY 

r^Y 

NY 

m 

NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 

r^ 

NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
PR 
PR 
PR 
PR 
PR 
PR 


Community 


CLARENCE.  TOWN  OF 

CLARENCE.  TOWN  OF 

CRAWFORD,  TOWN  OF 

EAST  GREENBUSH,  TOWN  OF 

EAST  HAMPTON,TOWN  OF 

FREMONT,  TOWN  OF  

GRANBY,  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF 

GREENPORT,  VILLAGE  OF  

GREKa,  TOWN  OF _ 

HADLEY,  TOWN  OF 

HARRISON,  TOWN  OF  

HEMPSTEAD,  TOWN  OF .., 

HORNELL.  CITY  OF  „.... 

HYDE  PARK,  TOWN  OF  

ISLAND  PARK,  VILLAGE  OF  

LOCKPORT,  TOWN  OF  

MALTA,  TOWN  OF  

MARATHON,  VILLAGE  OF 

MONTGOMERY,  VILLAGE  OF 

NANTICOKE,  TOWN  OF  _ _ 

NEW  CASTLE,  TOWN  OF 

NEW  HEMPSTEAD,  VILLAGE  OF  ..._ 

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  , 

NEW  YORK,  CITY  OF  

NIAGARA  FALLS,  CITY  OF 

NORTH  CASTLE,  TOWN  OF  ....„ , 

ORANGETOWN,  TOWN  OF 

OWEGO.  TOWN  OF 

OYSTER  BAY.  TOWN  OF  „ 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

PITTSFORD,  TOWN  OF 

PORT  JERVIS,  CITY  OF „, 

POUGHKEEPSIE,  TOWN  OF 

POUGHKEEPSIE,  TOWN  OF , 

PUTNAM,  TOWN  OF 

RENSSELAERVILLE.  TOWN  OF  , 

ROTTERDAM,  TOWN  OF  

ROTTERDAM,  TOWN  OF  

ROTTERDAM,  TOWN  OF  

SARATOGA,  JOWN  OF  

SCHROEPPEL,  TOWN  OF 

SCHUYLER  FALLS,  TOyVN  OF  

SCHUYLER  FALLS,  TOWN  OF  

SYRACUSE.  CITY  OF  ..„ 

SYRACUSE.  CITY  OF  

URBANA,  TOWN  OF  „ 

VALLEY  STREAM,  VILLAGE  OF  

VESTAL.  TOWN  OF  

WALLKILL,  TOWN  OF 

WAWAYANDA,  TOWN  OF  

WEBe,  TOWN  OF „ 

WE66.  TOWN  OF 

WESLEY  HILLS,  VILLAGE  OF 

WEST  MONROE,  TOWN  OF  

WEST  SENECA,  TOWN  OF 

WILLS80R0,  TOWN  OF 

PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO.  COMMONWEALTH  OF 
PUERTO  RICO,  COMf^NWEALTH  OF 


Map  panel  No. 


36023200136 

36023200136 

3612500010A 

3611330003A 

3607940021 D 

360821 001 50 

36065000206 

36041 70003F 

36041 70003F 

36041 70003F 

36041 70004E 

3604170004E 

3604170006E 

361 0040001 C 

3603656 

36071 80026B 

36091200116 

36046700466 

36077600016 

3613380008B 

360471  A 

3610130028C 

36072000106 

36018300016 

36062400016 

360052001 3C 

36092100056 

3616180001C 

3604970092C 

36049701  lie 

36049701  lie 

3605060003C 

3609230008C 

3606860005C 

3608390020C 

3604830022C 

3604830024C 

3604830024C 

3604290005C 

36097600016 

36114200056 

3611420005B 

3612360010A 

36001400106 

36074000096 

360740001 06 

360740001 26 

36072700066 

360662001 56 

3601720005C 

3601720005C 

3605950003E 

3605950008D 

3607830002B 

3604950001 B 

360057001 OD 

36063400256 

360639001  OB 

360321  A 

360321  A 

3616160001C 

3606640005B 

3602620001 B 

36026700106 

7200000035D 

7200000035D 

7200000040D 

7200000046C 

7200000046C 

7200000047D 


Effective 
date 


03/17/95 
03/23/95 
05/18/95 
01/03/95 
06A)6«5 
02A)3/95 
05/04/95 
04/06^ 
05/17/95 
05/26/95 
04/21/95 
06rt)5«5 
06A)6/95 
03«1/95 
02/22/95 
05/16/95 
03/31/95 
06/02/95 
03A)9/95 
05A>4/95 
05/15/95 
03/31/95 
06/19/95 
05/24/95 
05/26/95 
04/12/95 
05/25/95 
06/01/95 
03/13/95 
03/14/95 
06/26/95 
03/23/95 
05/11/95 
03/28/95 
06/07/95 
05/23/95 
01/03/95 
05/16/95 
02/21/95 
04/06/95 
02A)6/95 
04/27/95 
05/22/95 
05/04/95 
04/24/95 
04/24/95 
04/24/95 
01/03/95 
02/01/95 
04/27/95 
05/26/95 
05/17/95 
01/23/95 
05/04/95 
03/29/95 
02A)7/95 
04/07/95 
02/16/95 
03/23/95 
05/22/95 
05/23/95 
02/06/95 
06/05/95 
06/15/95 
01/19/95 
04/10/95 
01/19/95 
01/19/95 
03/29/95 
01/19/95 


Case  No. 


95-02-050A 
95-02-072A 
f>m440 
NY  1131 

i^Yisgg 

NY  1290 
NY  1348 
NY  1307 
NY  1404 
NY  1404 
95-02-01  OP 
95-02-1 02A 
NY  1481 
NY  1367 
NY  1377 
NY  1341 
NY  1356 
NY  1464 
NY  1340 
NY  1314 
NY  1347 
r^1371 
95-02-080A 
NY  1435 
NY  1383 
NY  1328 
NY  1331 
NY  1463 
NY  1345 
95-02-070A 
95-02-1 36A 
NY-1222-A 
NY  1406 
NY  1304 
NY  1482 
95-02-092A 
NY  1061 
NY  1409 
NY  1318 
NY  1310 
NY  1281 
r^1320 
NY  1289 
NY  1249 
95-02-030A 
95-02-030A 
95-02-030A 
NY  1274 
NY  1294 
NY  1324 
NY  1324 
NY  1330 
NY  1267 
1^1165 
NY  1311 
NY  1303 
NY  1163 
NJ  1332 
95-02-044A 
NY  1299 
NY  1434 
NY  1291 
NY  1319 
NY  1168 
95-02-006A 
95-02-074A 
95-02-006A 
95-02-006A 
95-02-042A 
95-02-006A 


Determina- 
tion 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  Januaiy  1, 1995  through  June  30, 1995] 


Rsgion 
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03 
03 
03 
03 
03 
03 
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03 
03 
03 
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03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


Stats 


PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
DE 
DE 
DE 
DE 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


Community 


PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO,  COMMONWEALTH  OF  .. 
PUERTO  RICO.  COMMONWEALTH  OF  .. 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMI\«)NWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  .. 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  ... 
PUERTO  RICO.  COMMONWEALTH  OF  .. 
PUERTO  RICO.  COMMONWEALTH  OF  .. 
PUERTO  RICO.  COMMOrWEALTH  OF  ... 
DOVcHf  CITY  Or  ....•m»>»*.......».m.*mm.*«m.. 

KENT  COUNTY*  „ 

NEW  CASTLE  COUNTY*  

SUSSEX  COUNTY*  , 

ANNE  ARUNDEL  COUNTY*  , 

ANNE  ARUNDEL  COUNTY*  , 

ANNE  ARUNDEL  COUNTY*  _ 

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY* 

BALTIMORE  COUNTY* . 

CAROUNE  COUNTY*  „.. 

CUMBERLAND,  CITY  OF 

DORCHESTER  COUNTY* 

GAITHERS8URG,  CITY  OF  

GAITHERS8URG,  CITY  OF  

HARFORD  COUNTY*  

KENT  COUNTY*  „ , 

MONTGOMERY  COUNTY*  

QUEEN  ANNES  COUNTY 

WASHINGTON  COUNTY*  

BUCKINGHAM,  TOWNSHIP  OF  

CENTER.  TOWNSHIP  OF 

FERGUSON,  TOWNSHIP  OF  

GREGG.  TOWNSHIP  OF  

HAMPDEN,  TOWNSHIP  OF 

LOCK  HAVEN.  CITY  OF 

MATAMORAS.  BOROUGH  OF  

MATAMORAS,  BOROUGH  OF  

RKJHLAND,  TOWNSHIP  OF  „ „. 

SEUNSGROVE.  BOROUGH  OF 

SHARON.  CITY  OF 

SOUTH  HEIDELBERG.  TOWNSHIP  OF  .... 

SOUTH  LEBANON.  TOWNSHIP  OF 

TOBYHANNA,  TOWNSHIP  OF  

UPPER  HANOVER,  TOWNSHIP  OF  

UPPER  PROVIDENCE,  TOWNSHIP  OF  ... 

WEST  GOSHEN,  TOWNSHIP  OF 

CAROLINE  COUNTY*  

CHESAPEAKE.  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESAPEAKE,  CITY  OF 

CHESTERFIELD  COUNTY*  

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY*  „ 

FAIRFAX  COUNTY* „ 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 


Map  panel  No. 


7200000049B 

7200000049B 

7200000053C 

7200000056C 

7200000058D 

7200000058D 

7200000065E 

72000001146 

72000001208 

72000001 77D 

720000021 9B 

7200000219B 

7200000277C 

7200000281C 

7200000281 C 

1000060005C 

1 00001 0200B 

1050850025C 

1 0002901 75C 

2400080Q20C 

2400080028C 

2400080055C 

24001 00245E 

24001 00245E 

24001 00455B 

2401300335B 

2400030005C 

2400260200A 

2400500004B 

2400600004B 

2400400146C 

24004500356 

24004901 75C 

2400540046C 

24007000856 

42098500058 

42259100028 

4202600005C 

42083000058 

42036000106 

4203280001 A 

4207580005A 

4207580005A 

42109500056 

42538700016 

42067800016 

42110700056 

420581 0008C 

42189700306 

4219170004A 

42045C0032D 

42029300016 

51024900608 

5100346 

5100346 

5100348 

5100346 

5100346 

51003500498 

5155250025D 

5155250025D 

5155250075D 

5155250075D 

5155250075D 

5155250075D 

5155250075D 

51552500750 

51552500790 

5155250083D 

5155250083D 


Effective 
date 


05A)4/95 
06/29/95 
06/28/95 
01/19/95 
01/19/95 
06/26/95 
01/19/95 
02/01/95 
01/19/95 
04/05/95 
01/19/95 
06/27/95 
01/19/95 
01/19/95 
03/21/95 
06/02/95 
06/30/95 
06/26/95 
02/28/95 
01/18/95 
04/18/95 
03/17/95 
01/1 1/95 
03/22/95 
01/20/95 
02/21/95 
05/31/95 
05/10/95 
01/13/95 
05/11/95 
05/22/95 
03/30/95 
06/15/95 
06/22/95 
06/29/95 
06/26/95 
03/06/95 
05/30^ 
01/20/95 
05/15/95 
03A)1/95 
02A)8/95 
04A)6/95 
05/24/95 
04/25/95 
06/01/95 
05/24/95 
05/12/95 
01/20/95 
01/27/96 
01/19/95 

06mm 

04/03/95 
01/17/95 
01/11/95 
01/20«5 
02/06/95 
06/09/95 
03/06/95 
01/06/95 
03/22/95 
03/06/95 
03/22/95 
02/28/95 
03/22/95 
06/29/95 
06/19/95 
03^7/95 
01/04/95 
03/27/95 


Case  No. 


95-02-088A 
95-02-1 38A 
95-02-1 24A 
95-02-006A 
95-02-006A 
95-02-1 22A 
95-02-006A 
95-02-028A 
95-02-006A 
95-02-082A 
95-02-006A 
95-02-064A 
95-02-006A 
95-02-006A 
95-02-058A 
95-03-030P 
95-03-264A 
95-03-260A 
95-03-1 28A 
94-03-324A 
95-03-1 98A 
96-03-1 60A 
95-03-080A 
95-03-1 82A 
95-03-098A 
94-03-182A 
95-03-035P 
95-03-21 OA 
94-0»-332P 
95-03-1 40A 
95-0»-220A 
95-03-1 20A 
95-03-288A 
95-03-017P 
95-03-266A 
95-03-294A 
95-03-1 24A 
95-03-007P 
95-03-074A 
94-03-067P 
95-03-021 P 
95-03-1 06A 
95-03-1 94A 
95-03-067P 
95-03-029P 
95-03-069P 
95-03-033P 
95-03-023P 
95-03-01 OA 
95-03-O92A 
95-03-086A 
95-03-049P 
9&-03-188A 
95-03-046A 
95-03-084A 
95-03-096A 
95-03-1 04A 
95-03-242A 
95-03-1 22A 
95-0a-064A 
95-03-190A 
95-0S-034A 
95-03-090A 
96-03-094A 
95-03-1 58A 
95-03-252A 
96-03-258A 
95-03-11 OA 
95-03-01 4A 
95-03-1 56A 


Determina- 
tion 


02 
02 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 
05 
02 
01 
02 
02 
05 
02 
02 
02 
06 
02 
06 
06 
02 
02 
05 
06 
06 
06 
06 
02 
02 
02 
06 
02 
01 
01 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 


^legion 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
OS 
03 
03 
03 
03 
03 
03 
08 
03 
03 
OS 
03 
03 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
J04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


Letters  of  Map  Change— Continued 

(Effective  January  1 ,  1995  through  June  30, 1995] 


State 


VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

WV 

WV 

WV 

WV 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


FAIRFAX  COUNTY* 

FAIRFAX  COUNTY* 

FAIRFAX  COUNTT 

FAIRFAX  COUNTY* 

FREDERICK  COUNTY* 

HANOVER  COUtfTY* 

NORFOLK.  CITY  OF 

NORTHAMPTON  COUNTY* 

PRINCE  WILUAM  COUNTY*  

PRINCE  WILUAM  COUNTY*  

PRINCE  WILUAM  COUNTY*  

ROCKINGHAM  COUNTY*  

SHENANDOAH  COUNTY*  

SHENANDOAH  COUNTY*  „. 

STAFFORD  COUNTY*  „ 

STAUNTON,  CITY  OF  

VIRGINIA  6EACH,  CITY  OF 

VIRGINIA  6EACH,  CITY  OF 

VIRGINIA  6EACH.  CITY  OF 

YORK  COUNTY  *  

CHARLESTON,  CITY  OF  

CHARLESTON.  CITY  OF  

LEWIS  COUNTY* „ 

LEWIS  COUNTY* 

HUEYTOWN.  CITY  OF „.... 

JEFFERSON  COUNTY  *  „ 

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

LAUDERDALE  COUNTY  * 

MADISON  COUNTY  * 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUf^TY  *  

MONTGOMERY  COUNTY  *  

f^fJTGOMERY  COUNTY  *  

I^I^GOMERY,  CITY  OF  

MONTGOMERY.  CITY  OF 

MONTGOMERY.  CITY  OF  

MOUNTAIN  6R00K,  CITY  OF  ...... 

PELHAM.  TOWN  OF  

SHEL6Y  COUNTY* 

SHELBY  COUNTY* „.. 

TALLADEGA  COUNTY  *  

TUSCALOOSA.  CITY  OF  

TUSCALOOSA.  CITY  OF  

ALACHUA  COUNTY* 

ALACHUA  COUNTY*  .• 

ALACHUA  COUNTY* 

ALACHUA  COUr^TY* 

ALTAMONTE  SPRINGS.  CITY  OF 

APOPKA.  CITY  OF  

BAY  COUNTY* 

BOYNTON  BEACH,  CITY  OF 

BRADFORD  COUNTY  * 

8REVARD  COUNTY  *  

6REVARD  COUNTY  *  ...._ 

eREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  , 

BREVARD  COUNTY  *  , 

BREVARD  COUNTY  *  „ 


Mapper>el  Ho. 


51552501 17D 

51 552501 17D 

51 552501 36D 

51 552501 50D 

51006301756 

5102370305A 

51 01 040001 D 

5101050020C 

51011901956 

51153C0112D 

51153C0211D 

51013300346 

51014700256 

51014702506 

5101540135D 

5101550001C 

5155310036D 

5155310036D 

5155310037D 

51018200436 

5400730004C 

5400730008C 

5400850075C 

54008501 OOC 

01 0337001  IB 

01021701836 

01021704926 

01021704946 

01021705116 

01021705126 

0103230180C 

0101510350C 

01101C0055F 

01101C0090F 

01101C0090F 

01101C0135F 

01101C0145F 

01101C0200F 

01101C0200F 

01101C0060F 

01101C0070F 

01101C0070F 

01012800056 

01019300016 

01019101506 

01019101508 

01029700756 

0102030045A 

0102030065A 

120001 0275A 

1200010275A 

120001 0280A 

120001 0425A 

12117C0140E 

1201800005C 

1200040165E 

1201960005C 

12007C0050D 

12009C0260E 

12009C0260E 

12009C0260E 

12009C0270E 

12009C0270E 

12009C0270E 

12009C0270E 

12009C0275E 

12009C0275E 

12009C029SE 

12009C0365E 

12009C0365E 


Effective 
date 


03/06/95 
05/15/95 
06/06/95 
03/27/95 
04/04/95 
01/09/95 
04/19/95 
01/18/95 
01/18/95 
02/06/95 
06/22/95 
06/05«5 
04A)4/95 
02A)3/95 
02/14/95 
05/25/95 
04/04/95 
05/19/95 
02/27/95 
03/06/95 
06/22/95 
03/14/95 
06/29/95 
03/07/95 
06/20/95 
02/15/95 
03/24/95 
03/24/95 
03/24«5 
03/24/95 
01/04/95 
03/17/95 
06/28/95 
05A)8/95 
04/24/95 
06/27/95 
05/26/95 
03/30/95 
02/15/95 
05/25^5 
02/28/95 
06/27/95 
02/03/95 
03/16/95 
01/04/95 
03/17/95 
04/28/95 
06/03/95 
03/03/95 
02/17/95 
05/25/95 
05/26/95 
06/28/95 
04/17/95 
01/24/95 
03/03/95 
05/26/95 
03/01/95 
02/17/95 
02/17/95 
02/14/95 
02-'15«5 
03/01/95 
03/31/95 
04/11/95 
05AJ1/95 
05/24/95 
02/17/95 
01/24/95 
02A>3/95 


Case  No. 


Determina- 
tion 


§5-03-1 32A 

95-03-204A 

95-03-254A 

95-03-1 76A 

95-03-048P 

95-aM)54A 

95-03-206A 

95-03-068A 

95-03-042A 

95-03-078A 

95-03-24aA 

95-03-222A 

95-03-048P 

94-03-099P 

95-G3-056A 

95-03-256A 

95-03-1 26A 

95-03-208A 

95-03-1 30A 

95-03-1 12A 

95-03-230A 

95-03-082A 

95-03-044A 

95-03-036A 

95-04-536A 

952-048 

95-04-071 P 

95-04-071 P 

95-04-071 P 

95-04-071 P 

951-084 

95-04-266A 

95-04-1 OOA 

95-04-438A 

95-04-4  66A 

952-090 

944-226 

951-01 6A 

951-170 

952-202 

95-04-1 48A 

953-111 

952-017 

952-089 

951-081 

952-124 

952-177 

95-04-001 P 

952-118 

943-045 

953-098 

952-054 

953-188 

952-276 

951-206 

95-04-274A 

952-147 

951-035 

951-012 

951-013 

952-014 

952-064 

952-101 

952-184 

952-201 

952-087 

953-046 

944-132 

951-172 

952-002 


02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 
01 
06 
06 
02 
02 
01 
02 
02 
02 
02 

(a 

02 

02 

02 

02 

05 

05 

05 

05 

02 

01 

01 

01 

02 

02 

02 

02 

02 

01 

02 

01 

02 

01 

02 

02 

01 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

02 

01 

01 

01 

02 

01 

02 

01 

01 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1 ,  1995  through  June  30, 1995] 


Region 

State 

Community 

Map  panel  f4o. 

Effective 
date 

Case  No. 

Determina- 
tion 

04  

FL 
FL 
FL 

BRiVARD  COUNTY  *  

12009C0365E 
12009C0365E 

12009C0365E 

02A)3/95 
02A)3/95 
02/15/95 

952-023 
952-063 
962-099 

01 

04  

BREVARD  COUNTY  *  

01 

04  

BREVARD  COUNTY  * 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

03/31/95 

952-114 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

oamm 

952-115 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

03/1 6«5 

952-1 15A 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

03mi95 

952-141 

01 

04  

FL 

BREVARD  COUNTY  •  

12009C0365E 

03/09/95 

952-158 

01 

04  

FL 
FL 
FL 
FL 

BREVARD  COUNTY  *  

12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 

03/09/95 
03/31/95 
04/17/95 
04/28^5 

952-172 
952-21 1 
952-284 
953-023 

01 

04  

BREVARD  COUNTY  * 

01 

04  

BREVARD  COUNTY  *  .... 

01 

04  

BREVARD  COUNTY  *  : 

01 

04  

FL 

BREVARD  COUNTY  *  „ 

12009C0365E 

06/27/95 

953-033 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

05/24/95 

953-074 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

06/20/95 

953-159 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0365E 

06/20/95 

963-160 

01 

04  

FL 

BREVARD  COUNTY  * 

12009C0430E 

02/1 5«5 

951-18r 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0430E 

03A)1/95 

952-120 

01 

04  

FL 

BREVARD  COUNTY  * , 

12009C0430E 

04/28/95 

952-233 

01 

04  

FL 

BREVARD  COUNTY  *  „ _.. 

12009C0430E 

05A)1/95 

952-275 

01 

04  

FL 
FL 

BREVARD  COUNTY  *  

12009C0430E 
12009C0435E 

06/28/95 
02/17/95 

953-186 
944-200 

01 

04  

BREVARD  COUNTY  *  

02 

04  

FL 

BREVARD  COUNTY  *  

12009C0435E 

03/01/95 

944-203A 

02 

04  

FL 
FL 

BREVARD  COUNTY  *  „ 

12009C0435E 
12009C0435E 

01/04/95 
01/24/95 

951-135 
951-177 

01 

04  

BREVARD  COUNTY  *  

02 

04  

FL 

BREVARD  COUNTY  *  

12009C0435E 

03/01/95 

952-008 

01 

04  

FL 

BREVARD  COUNTY  * >._ 

12009C0435E 

03rt)1/95 

952-029 

02 

04  

FL 

BREVARD  COUNTY  '  . :...„ 

12009C0435E 

03/01/95 

952-030 

02 

04  

FL 

BREVARD  COUNTY  *  

12009C0435E 

05/30/95 

952-088 

02 

04  

FL 

BREVARD  COUNTY  *  

12009C0440E 

01/04/95 

951-057 

02 

04  

FL 

BREVARD  COUNTY  *  

12009C0441E 

02/1 5«5 

951-198 

01 

04  

FL 
FL 

BREVARD  COUNTY  *  

12009C0441E 
12009C0441E 

02/15/95 
02/15/95 

951-199 
951-200 

01 

04  

BREVARD  COUNTY  * _.. 

01 

04  

FL 

BREVARD  COUNTY  *  

12009C0441E 

02/1 5«5 

951-201 

01 

04  

FL 

BREVARD  COUNTY  * 

12009C0441E 

02/15/95 

951-202 

01 

04  

FL 
FL 

BREVARD  COUNTY  *  

12009C0441E 
12009C0441E 

02/1 5«5 
05/24/95 

951-203 
953-040 

01 

04  

BREVARD  COUNTY  *  

01 

04  

FL 

BROWARD  COUNTY*  _ 

12011C0190F 

01/20/95 

95-04-292A 

01 

04  

FL 
FL 

BROWARD  COUNTY*  

12011C0195F 
12011C0285F 

03/17/95 
01/18/95 

95-04-426A 
95-04-21 4A 

01 

04  

BROWARD  COUNTY*  „... 

01 

04  

FL 

CAPE  CORAL.  CITY  OF _ 

1250950020C 

02/27/95 

95-04-304A 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950020C 

03A)6^ 

95-04^56A 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950030C 

02/27/95 

9&-04-304A 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950030C 

03/06/95 

95-04-380A 

01 

04  

FL 

CAPE  CORAL,  CITY  OF „ 

1250950030C 

02/27/95 

95-04--J12A 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950030C 

04«4/95 

95-04-576A 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950030C 

02/1 6«5 

952-085 

01 

04  

FL 

CAPE  CORAL.  CITY  OF _ 

1250950030C 

04/11/95 

952-221 

01 

04  

FL 

CAPE  CORAL.  CITY  OF 

1250950040C 

04/24/95 

95-04-576A 

01 

04  

FL 

CASSELBERRY,  CITY  OF  

1 20291 0005C 

05/01/95 

952-257 

01 

04  

FL 

CITRUS  COUNTY  *  „ 

120063002iB 

04/11/95 

952-028 

02 

04  

FL 

CITRUS  COUNTY  *  

1 2006301 15B 

01/20«5 

95-04-090A 

02 

04  

FL 

CITRUS  COUNTY  * 

12006301 75B 

05/30«5 

953-083 

02 

04  

FL 

CITRUS  COUNTY  *  

1200630205B 

05/18/95 

95-04-538A 

02 

04  

FL 
FL 

CITRUS  COUNTY  *  „.... 

1200630260B 
1200630270B 

04/28/95 
03/03/95 

952-264 
952-117 

02 

04  

CITRUS  COUNTY  *  

02 

04  

FL 

CITRUS  COUNTY  *  

1200630270B 

05/17/95 

953-050 

02 

04  

FL 

CLAY  COUNTY  *  

1200640065D 

01/26/95 

95-04-1 13A 

02 

04  

FL 

CLAY  COUNTY  *  

1200640065D 

01/11/95 

95-04-244A 

01 

04  

FL 

CLAY  COUNTY  *  _.. 

1200640065D 

06/1 5«5 

95-04-616A 

01 

04  

FL 
FL 

CLAY  COUNTY  *  

12006401 350 
1 2006401 35D 

06/14/95 
04/1 3«5 

95-04-726A 
952-247 

02 

04  

CLAY  COUNTY  *  

01 

04  

FL 
FL 

CLAY  COUNTY  *  

1200640155D 
1 2006401 55D 

06/21/95 
01/24/95 

95-04-n5?A 
95-04-248A 

01 

04  

CLAY  COUNTY  *  

01 

04  

FL 

CLAY  COUNTY  *  

1 2006401 55D 

-  03/17/95 

95-04-»60A 

01 

04  

FL 

CLAY  COUNTY  *  

1200640155D 

05C5/95 

95-04-636A 

01 

04  

FL 

CLAY  COUNTY  * _ 

1200640350D 

06/20/95 

953-142 

02 

04  

FL 
FL 

COCONUT  CREEK,  CITY  OF  

12011C0115F 
12011C0115F 

02/03/95 
02J03/95 

951-143 
952-027 

01 

04  

COCONUT  CREEK,  CITY  OF  ........_ „. 

01 

04  

FL 

COCONUT  CREEK,  CITY  OF  

12011C0115F 

03/03/95 

952-132 

01 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 


Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04' 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


COCONUT  CREEK,  CITY  OF  ..... 

COLUER  COUNTY  *  

DADE  COUNTY*  . 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* „ 

DADE  COUNTY*  .„_ 

DADE  COUNTY* 

DADE  COUNTY*  ...» 

DADE  COUNTY*  .„ 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY*  .„ 

DADE  COUNTY* „... 

DADE  COUNTY* „., 

DADE  COUNTY* _ 

DADE  COUNTY* 

DADE  COUNTY*  ._ 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 

DAVIE,  CITY  OF  

DELRAY  BEACH.  CITY  OF 

DESOTO  COUNTY* 

DUNNELLON,  CITY  OF 

ESCAMBIA  COUNTY*  

FORT  LAUDERDALE,  CITY  OF  .. 

GAINESVILLE,  CITY  OF „.. 

GLADES  COUNTY  * 

GLADES  COUNTY  * 

HERNANDO  COUNTY  * 

HERNANDO  COUNTY  *  

HIALEAH,  CITY  OF 

HIALEAH,  CITY  OF 

HIALEAH,  CITY  OF 

HILLSBORO  BEACH,  TOWN  OF 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  ....._ 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  .. 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  ....... 

HILLSBOROUGH  COUNTY*  ....... 

HILLSBOROUGH  COUNTY*  .. 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  , 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  


Map  panel  No. 


12011  coil 5F 

1200670605E 

12025C0075J 

12026C0075J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0080J 

12025C0170J 

12025C0260J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0266J 

12025C0269J 

12025C0360J 

12025C0356J 

12011C0305F 

1251020005D 

12027C0160B 

1205740005B 

1200800245B 

12011C0218F 

125107001 4B 

1 2009501 25B 

1200950225B 

1201100140B 

12011 001 40B 

12025C0075J 

12025C0075J 

12025C0090J 

12011C0117F 

12011 201 045D 

1201120065D 

1201120065D 

1201120070E 

1201120090E 

1201120090E 

1201120090E 

1201120090E 

1201120090E 

1201120160C 

1201 1201 60C 

1201120167C 

12011 201 67C 

1201120167C 

12011 201 67C 

1201 1201 67C 

12011 201 67C 

12011 201 67C 

12011 201 80F 

12011 201 80F 

1201120180F 

1201120180F 

12011 201 80F 

12011 201 80F 

1201120180F 

1201120180F 

12011 201 80F 

1201120180F 

1201 1201 80F 

12011201 80F 

1201120185F 

12011 201 85F 

12011 201 85F 

1201120185F 


Effective 
date 


05/23/95 
02/02/95 
01/06/95 
06/06/95 
03/2295 
06/23/95 
02/02/95 
02/02/95 
02/02/95 
02A)2/95 
02/02/95 
04/11/95 
04/11/95 
05/30/95 
03/21/95 
05/15/95 
03A)3/95 
06C0/95 
05A)1/95 
02/03/95 
06/23/96 
03/31/95 
02/22/95 
03/01/95 
02/15/95 
01/04/95 
02/21/95 
03/15/95 
04/03/95 
04/03/95 
04/11/95 
04/11/95 
04/20/95 
06/08/95 
05/30/95 
03/10/95 
05/11/95 
03/16/95 
04/11/95 
02/14/95 
05/24/95 
05/24/95 
05/24/95 
05/24/95 
05/25/95 
03A)7/95 
04/24/95 
03/14/95 
05/19/95 
03/17/95 
04/28^5 
05/24/95 
06/15/95 
06/15/95 
02A)3«5 
03/01/95 
03/08/95 
03/16/95 
03/1 6«5 
03/31/95 
04/17/95 
04/17/95 
04/28/95 
06/20/95 
06«)/95 
06/28/95 
05A30/95 
03/30/95 
03/31/95 
05/24/95 


Case  No. 


Determina- 
tion 


953-089 

951-152 

95-04-242A 

95-04-690A 

95-04-478A 

95-04-646A 

951-210 

951-21 1 

951-212 

951-213 

951-214 

952-223 

952-186 

952-193 

95-04-*40A 

95-04-522A 

952-102 

953-158 

951-114 

952-018 

95-04-758A 

951-171 

95-04-1 68A 

952-111 

952-047 

951-020 

94-04-91 2A 

95-04-224A 

95-04-388A 

95-04-388A 

952-212 

952-222 

95-04-492A 

95-04-588C 

944-066 

95-04-1 25P 

953-051 

952-134 

952-220 

952-033 

953-062 

953-063 

953-064 

953-065 

953-066 

95-04-402A 

95-04-472A 

95-04-316A 

95-04-648A 

952-192 

953-054 

953-096 

953-119 

953-121 

952-061 

952-094 

952-103 

952-136 

952-151 

952-206 

952-240 

952-241 

953-055 

953-106 

953-107 

953-208 

951-145 

952-^79 

952-080 

953-038 


01 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

01 

02 

02 

02 

02 

01 

01 

01 

01 

02 

02 

02 

02 

01 

01 

01 

01 

01 

01 

01 

02 

05 

02 

02 

02 

02 

01 

01 

01 

01 

01 

01 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 

Region 

State 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

04  

04  

04  

04  

04  

04  

04  

04  

04 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

HILLSBOROUGH  COUhfTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY* 

1201120185F 

1201120185F 

12011201 85F 

12011 201 85F 

1201120190D 

1201 1201 900 

12011 201 90D 

12011 201 90D 

1201 1201 900 

1201120190D 

12011201900 

12011201900 

1201120190D 

1201 1201 900 

12011201900 

12011 201 90D 

1201 1201 900 

12011 201 90D 

1201120190D 

12011 201 90D 

12011201900 

1201 1201 900 

1201120190D 

1201 1201 900 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

12011202050 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120205D 

1201120210E 

12011 2021 OE 

1201120211D 

1201120326C 

12011203P6C 

12011203?6C 

1201 1203260 

1201120326C 

1201120326C 

1201120326C 

1201120326C 

1201120367E 

1201120385E 

1201120385E 

1201120387E 

1201120389D 

1201120393D 

1201120393D 

1201120393D 

1201120395E 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

1201120415C 

05/1 0«5 
06/20«5 
05/24/95 
06/20«5 
03/22/95 
05/31/95 
04/27/95 
05rt)4/95 
06/05«5 
06/22«5 
01/04/95 
02J02m 
02/14/95 
02/14/95 
02/14/95 
02/1 5«5 
03A)1/95 
03/31/96 
03/31/95 
04/28«5 
05/24/95 
06/15/95 
06/28/95 
06/28/95 
06C1/95 
02/08/95 
03/27/95 
04/24/95 
06/15/95 
06/26/95 
02/14/95 
03A)1/95 
03A)1/95 
03«)1/95 
03/01/95 
03/16«5 
04/28/95 
05/11/95 
06/20/95 
01/11/95 
04/13/95 
06/27/95 
02/03/95 
02/03«5 

02mm 

03/01/95 
03/09/95 
04/13/95 
04/13/95 
05/24/95 
01/04/95 
03A)1/95 
03/01/95 
01/04/95 
01/04/95 
02/14/95 
02/15/95 
06/27/95 
06/27/95 
06/20<«5 
02/15^ 
02/15/95 
03/30/95 
04/1 1/95 
04/28/95 
04/28/95 
04/28«5 
04/28/95 
05/01/95 
05«)1/95 

953-058 

953-088 

953-099 

953-165 

95-04-^t88A 

95-O4-504A 

95-04-554A 

95-04-678A 

95-04-686A 

95-04-754A 

951— 096 

952-011 

952-035 

952-040 

952-041 

952-05R 

952-121 

952-171 

952-173 

953-056 

953-075 

953-120 

953-178 

953-179 

922-1 51 A 

95-04-326A 

95-04-486A 

95-O4-560A 

95-04-698A 

95-04-756A 

952-005 

952-072 

952-073 

952-074 

952-075 

952-149 

952-281 

953-004 

953-087 

95-04-1 08A 

952-280 

95^-151 

952-036 

952-059 

952-060 

952-121 

952-174 

952-278 

952-279 

953-075 

951-136 

952-097 

952-098 

951-128 

951-128 

952-042 

952-043 

953-145 

953-166 

944-106 

951-204 

952-007 

952-185 

952-207 

952-225 

952-226 

952-227 

952-228 

952-229 

952-230 

02 
02 
02 

HILLSBOROUGH  COUNTY*  _ 

HILLSBOROUGH  COUNTY*  

02 
01 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  - 

HILLSBOROUGH  COUNTY*    

01 
01 
01 

HILLSBOROUGH  COUNTY* 

01 

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

01 
01 

04  

04  

04 

HILLSBOROUGH  COUNTY*  ..- 

02 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  

01 
01 

04  

04  

04  

04  

04  

04 

HII 1  SBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  „.... 

HILLSBOROUGH  COUNTY*  

01 
01 
01 
01 
01 
01 

04  

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

01 
01 
02 

04  

04  

04  

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  „ 

HILLSBOROUGH  COUNTY*  - 

HILLSBOROUGH  COUNTY*  

01 
02 
01 
01 
01 

04 

HILLSBOROUGH  COUNTY*    *. 

01 

04  

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

01 
02 
Ot 

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  .             

01 
02 

04  

04  

HILLSBOROUGH  COUNTY*  ^ 

HILLSBOROUGH  COUNTY*  .. 

02 
02 

04  

04  

04  

04  

04  

04  

04  

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  ..„ 

02 
02 
02 
02 
02 
02 
01 

04  

04  

04  

04  

04  

04 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  . 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  ~ 

01 
01 
01 
01 
01 
01 

04  

04  

04 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  „ 

HILLSBOROUGH  COUNTY*  

01 
02 
02 

04 

HILLSBOROUGH  COUNTY*  

02 

04 

HILLSBOROUGH  COUNTY*  

01 

04 

HILLSBOROUGH  COUNTY*  

01 

04 

HILLSBOROUGH  COUNTY* 

02 

04 

HILLSBOROUGH  COUNTY*  

02 

04  

HILLSBOROUGH  COUNTY*  , „_ 

02 

04  

04  

04  

04  

04    

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

02 
01 
01 
01 
02 

04  

04 

HILLSBOROUGH  COUNTY*  - 

HILLSBOROUGH  COUNTY*  

01 
01 

04 

HILLSBOROUGH  COUNTY*  

01 

04 

HILLSBOROUGH  COUNTY*  

01 

04  

04  

04  

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

01 
01 
01 

Federal  Register  /  Vol.  60.  No.  169  /  Thursday.  August  31,  1995  /  NoUces 


45441 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30.  1995] 


iRegion 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04  . 

04  , 

04  . 

04  , 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 


State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

L 

L 

L 

L 

L 

L 

L 

FL 

L 

L 

L 

L 

FL 

L 

FL 

L 

L 

L 

L 

L 

L 

L 

L 

L 

L 

FL 

L 

L 

L 

L 

L 

L 

L 

FL 

L 


FL 


Community 


FL 


HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 

HOLLYWOOD,  CITY  OF 

HOLLYWOOD,  CITY  OF , 

INDIAN  RIVER  COUNTY  *  .. 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE,  CITY  OF  ., 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE.  CITY  OF  ., 
JACKSONVILLE,  CITY  OF  ., 

LAKE  COUNTY  * _., 

LAKE  COUNTY  *  

LAKE  COUNTY  * 

LAKE  COUNTY  *  _ 

LAKE  COUNTY  *  ..„ 

UKE  COUNTY  *  

LAKE  COUNTY  *  

UKE  COUNTY  *  

LAKE  COUNTY  *  „ 

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  MARY.  CITY  OF  _ 

LARGO.  CITY  OF  .._ 

LEE  COUNTY  * _ 

LEE  COUNTY  * 

LEE  COUr^TY  * 

LEE  COUNTY  * 

LEE  COUNTY  * 

LEVY  COUNTY  *  

MANATEE  COUNTY  *  ......... 

MANATEE  COUf^TY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MARGATE.  CITY  OF  

MARGATE,  CITY  OF  

MARGATE.  CITY  OF  

MARGATE.  CITY  OF  

MARGATE.  CITY  OF  

MINNEOU.  TOWN  OF  

MIRAMAR.  CITY  OF 

MIRAMAR,  CITY  OF  

NASSAU  COUNTY* 

NASSAU  COUNTY* 

NASSAU  COUNTY* 

NORTH  MIAMI,  CITY  OF 

NORTH  MIAMI.  CITY  OF 

OKALOOSA  COUNTY  * 

OKALOOSA  COUf^TY  * 

OKALOOSA  COUNTY  *  .. 

OKEECHOBEE  COUNTY  *  .. 
OKEECHOBEE  COUmY  *  .. 

OLDSMAR.  CITY  OF 

ORAhKaE  COUNTY  *  

ORAfKSE  COUNTY  * 

ORANGE  COUNTY  * 

ORANGE  COUNTY  * 

ORANGE  COUI^TY  * 

ORANGE  COUNTY  *  .„ 

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  * 


Map  panel  No. 


1201120415C 

1201120494C 

1201120494C 

12011C0304F 

12011C0312F 

12061C0060E 

1200770050E 

1200770065E 

1200770208E 

1200770209E 

1200770209E 

120077021 2E 

1200770233E 

1200770234E 

120421 0050B 

1204210100B 

120421 01 OOB 

1204210125B 

1204210125B 

1204210125B 

1204210125B 

120421 01 25B 

120421 01  SOB 

120421 01  SOB 

1204210200B 

120421 0225B 

1204210325B 

120421 03 75B 

1204210375B 

1204210375B 

1204160005B 

1251220004D 

1251240200C 

1251240225C 

1251240225C 

1251240225C 

12S1240250B 

1201450625D 

1201530169C 

1201530307B 

1201530341B 

1201530360C 

12011C0115F 

12011C0115F 

12011C0115F 

12011C0115F 

12011C0115F 

12O4120001A 

12011C0315F 

12011C0315F 

1201700239C 

1201700239C 

1201700239C 

12025C0091J 

12025C0091J 

1201 7301 70D 

1201 7301 95D 

1201730205D 

1201770175B 

1201770220B 

1202500003B 

1201790125D 

1201 7901 750 

1201 7901 750 

1201 7901 750 

1201 7901 75C 

12017g0200D 

1201790200D 

1201790200D 

12017902000 


Effective 
date 


05/01/95 

03/17/95 

05/15/95 

06/15/95 

03/31/95 

03/01/95 

02/17/95 

03AJ1/9S 

02/17/95 

02/16/95 

05/24/95 

05/01/95 

06/22/95 

06/22/95 

03/01/95 

06/16/95 

02/15/95 

03/27/95 

03A)1/9S 

05/10/95 

06/20/95 

06/27/95 

01/04/95 

06/20/95 

05A)1/95 

02/17/95 

01/04/96 

05A30/95 

05/24/95 

05/24/96 

03/27/96 

04/11/95 

06/05/95 

01/20/95 

03/29/95 

06/19/95 

02/17/96 

06/20/95 

03/30/95 

05/11/95 

05/30/96 

05/16/96 

02/17/96 

01/19/96 

05/25/95 

06/20/95 

06/20/96 

04/28/95 

02A)3/95 

03/21/95 

02m/95 

05/11/95 

05/30^ 

05/30/95 

04/11/96 

05/3Q«5 

06/27/96 

05/30^ 

02/14/95 

04/28/95 

04/05/95 

03/06/95 

02/15/96 

03/30/95 

03/31/95 

04/17/95 

01/12/95 

04A)7/96 

01/30/96 

02/15/95 


Case  No. 


Determina- 
tion 


953-018 

95-04-392A 

95-04-604A 

953-115 

952-176 

962-127 

951-059 

952-065 

944-209 

952-031 

953-010 

952-231 

95-04-608A 

95-04-608A 

952-071 

95-04-606A 

961-117 

95-04-290A 

952-084 

953-035 

953-134 

953-144 

95-04-254A 

953-131 

952-119 

951-076 

961-046 

952-038 

953-102 

953-104 

95-04-498A 

962-152 

96-04-650A 

95-04-296A 

96-04-618A 

95-04-724A 

961-026 

953-077 

952-037 

953-046 

952-166 

96-04-394A 

944-187 

96-04-208A 

953-082 

953-166 

953-156 

953-024 

95-04-320A 

96-04-442A 

952-003 

953-060 

953-070 

952-131 

952-208 

952-100 

953-189 

953-086 

951-153 

952-232 

95-04-2520 

95-04-374A 

96-04-370A 

952-163 

962-179 

952-271 

95-04-226A 

uo  iw  •?  y ^M 

952-020 

952-096 


02 
01 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

01 

01 

02 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

01 

01 

01 

02 

02 

02 

02 

02 

01 

02 

01 

01 

01 

01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

01 

01 

02 

01 

01 

01 

01 

01 

01 

01 
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Letters  of  Map  Change— Continued 

[Effective  Jawaiy  1. 1995  through  June  30, 1995] 


MM    . 

HeyKjii 

State 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Detemiina- 
tion 

04  

FL 

ORANGE  COUNTY  * 

1201790225C 

03^1/95 

94-04-982A 

01 

04  

FL 

ORANGE  COUNTY  *  _. 

1201790225C 

01/04/95 

944-045 

01 

04  

FL 

ORANGE  COUNTY  * 

1201790225C 

01/04«5 

95-04-238A 

01 

04  

FL 

ORANGE  COUNTY  •  

1201790225C 

03/08/95 

95-04-450A 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790225C 

04A)S/g5 

9S-O4-500A 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790225C 

05/30/95 

951-159 

02 

04  

FL 
FL 

ORANGE  COUNTY  *  

12017902250 
12017902500 

06/27/95 
03A)6/95 

953-137 
94-04-936A 

01 

04  

ORANGE  COUNTY  *  

01 

04  

FL 

ORANGE  COUNTY  *  

1201790250D 

02/08/95 

94-04-960A 

01 

04  

FL 

ORANGE  COUNTY  * 

1201790250D 

02JOH95 

95-04-047A 

01 

04  

FL 
FL 

ORANGE  COUNTY  *  ....    . 

1201790250D 
1201790250D 

04/11/95 
06/22/95 

95-04-372A 
95-04-630A 

01 

04  

ORANGE  COUNTY  * 

01 

04  ....... 

FL 

ORANGE  COUNTY  *  

1201790250D 

05/1095 

95-04-632A 

01 

04  

FL 

ORANGE  COUNTY  •  

120V90250D 

02/15/95 

951-179 

01 

04  

FL 

ORANGE  COUNTY  •  _ 

1201790250D 

02/15/95 

951-180 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790250D 

03/16/95 

952-137 

01 

04  

FL 

ORANGE  COUNTY  * 

1201790250D 

04/11/95 

952-1 37A 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790250D 

03/16«5 

952-138 

01 

04  

FL 
FL 

ORANGE  COUNTY  * - 

1201790250D 
1201790250D 

03/16/95 
05rt)1/95 

952-139 
952-243 

01 

04  

ORANGE  COUNTY  *  „... 

01 

04  

FL 

ORANGE  COUNTY  *  , 

1201790250D 

05/01/95 

952-244 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790250D 

04C8«5 

953-021 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790250D 

05/25/95 

953-080 

01 

04  

FL 

ORANGE  COUNTY  '  

1201790325B 

02/1 5«5 

951-205 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790350C 

02A)3/95 

952-044 

01 

04  

FL 

ORANGE  COUNTY  *  „ 

1201790350C 

04/17/95 

952-274 

01 

04  

FL 

ORANGE  COUNTY  *  , 

1201790375D 

01/24/95 

94-04-191 P 

05 

04  

FL 

ORANGE  COUNTY  *  .._ „ „ 

1201790375D 

03C3«5 

95-04-366A 

01 

04  

FL 

ORANGE  COUNTY  • 

1201790375D 

03A)6/95 

95-04-376A 

02 

04  

FL 
FL 

ORANGE  COUNTY  *  

1201790375D 
1201790375D 

02/14/95 
03A)1/95 

952-010 
952-112 

01 

04  

ORANGE  COUNTY  *  

01 

04  

FL 

ORANGE  COUNTY  *  

1201790375D 

03A)1/95 

952-123 

01 

04  

FL 

ORANGE  COUNTY  *  ..» 

1201790375D 

03A»/95 

952-170 

01 

04  

FL 
FL 

ORANGE  COUNTY  *  

1201790375D 
1201790400C 

05/01/95 
01/11/95 

953-006 
94-04-329P 

01 

04  

ORANGE  COUNTY  '  ;. _. 

05 

04  

FL 

ORANGE  COUNTY  *  .. .. .. 

1201790400C 

02/15/95 

951-182 

01 

04  

FL 

ORANGE  COUNTY  *  „.., .._ 

1201790400C 

03W1/95 

952-107 

01 

04  

FL 

ORANGE  COUNTY  * „ 

1201790400C 

03/17/95 

952-125 

01 

04  

FL 

ORANGE  COUNTY  *  

1201790425C 

01/11/95 

94-04-329P 

05 

04  

FL 

ORANGE  COUNTY  *  .._. 

1201790560B 

02/28/95 

95-04-294A 

01 

04  

FL 
FL 

ORLANDO,  CITY  OF 

1201860005D 
1201860015D 

01/18«5 
05/24/95 

95-04-020A 
953-103 

02 

04  

ORLANDO,  CITY  OF 

02 

04  „ 

FL 

ORMOND  REACH.  CITY  OF 

1251360003D 

02/1 6«5 

9&-04-084A 

01 

04  

FL 

ORMOND  BEACH.  CITY  OF  .....       

1251360006D 

05A30/95 

951-194 

02 

04  

FL 

OSCEOLA  COUNTY  *  

12018900306 

06/28/95 

95^167 

01 

04  

FL 

OSCEOLA  COUNTY  *  

12018900306 

06/28/95 

953-185 

01 

04  

FL 

OSCEOLA  COUNTY  *  

12018900456 

01/27/95 

95-04-282A 

01 

04  

FL 

OSCEOLA  COUNTY  *  „ 

12018901106 

03/06/95 

9&-04-278A 

01 

04 

FL 

PALM  BAY.  CITY  OF 

12009C0520E 

01/04/95 

951-127 

02 

04  

FL 

PALM  BAY,  CITY  OF ; 

12009C0520E 

03/08/95 

952-166 

01 

04  

FL 

PALM  BAY,  CITY  OF 

12009C0540F 

05/11/95 

953-053 

01 

04  

FL 
FL 

PALM  BAY,  CITY  OF 

12009C0580E 
12009C0585E 

01/30/95 
05/24/95 

95-04-21 OA 
953-032 

01 

04  ........ 

PALM  BAY,  CITY  OF . 

02 

04  

FL 

PALM  BEACH  COUNTY  *  '. 

12019201156 

05/08/95 

95-O4-502A 

01 

04  

FL 

PALM  BEACH  COUNTY  *  . 

12019201656 

05/30^95 

952-092 

02 

04  

FL 

PALM  BEACH  COUNTY  *  

12019201906 

02/15/95 

944-138 

02 

04  

FL 
FL 

PASCO  COUNTY  *  „ _„. 

1202300020C 
1202300020C 

04C7/95 
02/02/95 

95-04-558A 
952-009 

02 

04  

PASCO  COUNTY  * 

02 

04  

FL 

PASCO  COUNTY  *  

12023001 85D 

02/15/95 

952-050 

02 

04  

FL 

PASCO  COUNTY  *  . 

12023001 870 

06/28/95 

953-169 

02 

04  

FL 

PASCO  COUNTY  * 

1 2023001 95D 

02/28/95 

94-04-850A 

01 

04  .. — 

FL 

PASCO  COUNTY  *  

12023001 950 

01/20«5 

95-04-268A 

01 

04  

FL 

PASCO  COUNTY  *  

12023001950 

04/28/95 

95-04-468A 

01 

04  .. 

FL 

PASCO  COUNTY  * 

12023001950 

04/27/95 

95-04-532A 

01 

04  

FL 

PASCO  COUNTY  * 

12023001950 

'    03/01/95 

951-207 

02 

04  

FL 

PASCO  COUNTY  * : .... 

12023001950 

05/30/95 

952-051 

02 

04  ........ 

FL 

PASCO  COUNTY  * 

12023001950 

03A)1/95 

952-104 

02 

04  

FL 

PASCO  COUNTY  * 

12023001950 

03A)3/95 

952-105 

02 

04  

FL 

PASCO  COUNTY  * 

12023001950 

03«1/95 

952-155 

01 

04  

FL 

PASCO  COUNTY  * 

12023001950 

06/27/95 

953-048 

02 
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LETTERS  OF  MAP  CHANGE— Continued 

[Effective  January  1 .  1996  through  June  30, 1995] 


Region 


04 
04 

t 

04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 

¥ 

04 
D4 
M 

¥ 
94 
94 


State 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
fl. 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  . 

PASCO  COUNTY  * 

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  * 

PASCO  COUNTY  *  . 

PASCO  COUNTY  * 

PASCO  COUNTY  * 

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  * 

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  *  ....„ 

PASCO  COUNTY  *  ...... 

PASCO  COUNTY  * 

PASCO  COUNTY  * 

PASCO  COUNTY  *  .„ 

PASCO  COUNTY  *  „ 

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  •  ...„ 

PASCO  COUNTY  *  . , 

PASCO  COUNTY  ♦  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PEMBROKE  PINES.  CITY  OF  , 
PEMBROKE  PINES,  CITY  OF  , 
PEMBROKE  PINES.  CITY  OF  , 
PEMBROKE  PINES.  CITY  OF  , 
PEMBROKE  PINES,  CITY  OF  , 

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  * 

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  * 

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  * 

PINELLAS  PARK,  CITY  OF 

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  „„ 

PORT  ORANGE.  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ST.  LUCIE,  CITY  OF  .... 

ROCKLEDGE.  CITY  OF  

SARASOTA  COUNTY  * 

SARASOTA  COUNTY  *  ...„. 

SARASOTA  COUNTY  * 

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  


Map  panel  No. 


1202300250E 

1202300352C 

1202300352C 

1202300352C 

1202300352C 

1202300352C 

1202300352C 

12023003540 

12023003540 

12023003540 

12023003540 

1202300360D 

1202300360D 

1202300360D 

1202300360D 

1202300360D 

12023003600 

12023003600 

1202300360D 

12023003600 

1202300362D 

1202300370D 

1202300370D 

1202300370D 

1202300370D 

1202300370D 

12023003700 

12023003700 

1202300370D 

1202300410E 

1202300425E 

1202300450E 

12a2300450E 

12011C0290F 

12011C0295F 

1201lCa295F 

12011C0295F 

12011C0305F 

1251390057C 

1251390077C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

12513900810 

1251390278C 

1251390279D 

1202510008E 

12026101008 

120261 01 258 

12026101506 

12026101756 

12026104750 

120261 0550E 

1203130005C 

12031 30005C 

12111C0405F 

12009C0365E 

1251440137D 

1251440154E 

12514401 60D 

1251440334E 

1251440344E 

1251440344E 


Effective 
date 


05A)1/95 

01/04/95 

01/04/95 

01/04/95 

04/27/95 

01/24/95 

01/24/95 

04/27/95 

02/15/95 

03/09/95 

05/11/95 

01/11/95 

01/11/95 

01/27/95 

02/14/95 

03/06^5 

03/06/95 

03/27/95 

04/11/95 

03/03/95 

04/07/95 

01/04/95 

03/01/95 

05/30/95 

01/04/95 

02/16/95 

05/30^5 

05rt)1/96 

05/01/95 

02A)9/95 

05/12/95 

03/31/95 

03/31/95 

03/21/95 

01/18/95 

05/12/95 

06/13/95 

05/24/95 

04/05/95 

05/10/95 

01/20/95 

01/27/95 

02/28/95 

03/15/95 

03/23/95 

04/07/95 

04/11/95 

06/06/95 

06/23/95 

06/28/95 

05/18/95 

06/26«5 

06/26/95 

03/17/95 

03/20/95 

03/01/95 

02/14/95 

02/14/95 

02/23/95 

04/04/95 

06/14/95 

03/03/95 

03/02/95 

06/27/95 

02/17/95 

06/21/95 

02/16/95 

02/03/95 

01/24/95 

04/17/95 


Case  No. 


952-277 

944-188 

944-189 

944-190 

95-04-356A 

951-168 

951-169 

95-04-356A 

952-052 

952-052A 

953-026 

95-04-092A 

95-04-280A 

95-04-306A 

95-04-362A 

95-04-40CA 

95-04^20A 

95-04-51 4A 

95-04-564A 

952-110 

95-04-474A 

94-04-868A 

951-137 

951-144 

951-161 

952-019 

952-130 

952-250 

952-283 

952-053 

95-04-618A 

952-156 

952-157 

95-04-416A 

95-04-240A 

95-04-592A 

95-04-644A 

95-04-7 16A 

95-O4-540A 

953-043 

95-04-272A 

95-04-31 4A 

95-04-408A 

95-04-458A 

95-04-496A 

95-04-562A 

95-04-574A 

95-04-676A 

95-04-742A 

953-176 

95-04-674A 

95-04-1 71 P 

95-04-1 71 P 

952-128 

95-04-284A 

952-095 

94-04-319P 

94-04-31 9P 

94-04-61 4A 

94-04-966A 

95-04-652A 

952-106 

95-04-484A 

952-260 

944-229 

953-163 

903-053A 

951-160 

944-194 

952-180 


Determina- 
tion 


02 
02 
02 
02 
01 
01 
01 
01 
01 
01 
02 
01 
01 
01 
01 
01 
02 
01 
01 
02 
01 
01 
01 
02 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
'01 
02 
01 
01 
01 
01 
02 
02 
05 
05 
01 
01 
02 
06 
06 
01 
02 
01 
01 
02 
01 
02 
01 
02 
02 
02 
01 
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Region 


04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  ., 

04  ., 

04  ., 

04  ., 

04  .. 

04  ., 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 
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State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

KY 

KY 

KY 

KY 

KY 

KY 

KY 


Community 


SEBASTIAN,  CITY  OF 

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SUMTER  COUNTY  *  ;..._ 

TALLAHASSEE,  CITY  OF  

TALLAHASSEE,  CITY  OF  ...... 

TAMARAC,  CITY  OF 

TAMARAC,  CITY  OF  

TAMARAC.  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  ...„ 

TAMARAC,  CITY  OF  

VOLUSIA  COUNTY*  i... 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  -..„ 

VOLUSIA  COUNTY*  

WALTON  COUNTY*  ... 

WALTON  COUNTY*  

WALTON  COUNTY*  

WINTER  PARK,  CITY  OF 

WINTER  SPRINGS,  CITY  OF 
WINTER  SPRINGS,  CITY  OF 

ALBANY.  CITY  OF  

ATHENS-CLARKE  COUrfTY  .. 

ATLANTA,  CITY  OF  „„.., 

BALOWIN  COUNTY*  , 

BULLOCH  COUNTY* 

CHARLTON  COUNTY*  .......... 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* - 

COBB  COUNTY* „.. 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* _... 

COBB  COUNTY* 

COLQUITT  COUNTY* 

COLUMBUS,  CITY  OF 

OALTON,  CITY  OF  

DEKALB  COUNTY* 

DEKALB  COUNTY* 

DEKALB  COUNTY* > 

DEKALB  COUNTY* 

FAYETTEVILLE,  CITY  OF 

FULTON  COUNTY* 

FULTON  COUNTY*  , 

GWINNETT  COUNTY* 

GWINNETT  COUNTY* 

HENRY  COUNTY*  

LEE  COUNTY*  

RABUN  COUNTY*  

RICHMOND  COUNTY*  

ROSWELL,  aTY  OF  

WALTON  COUNTY*  

WAYNESBORO,  CITY  OF  .... 

FLOYD  COUNTY* 

HARLAN  COUNTY*  

JEFFERSON  COUNTY*  ...... 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY* 


Map  panel  No. 


Effective 
date 


12061C0076E 
1202890040C 
1202890090D 
120289011 OB 
120289011 OB 
120289011 OB 
120289011  OB 
1 2028901 30B 
1202960075B 
1201440005C 
1201440015C 
12011C0185F 
12011C0185F 
12011C0185F 
12011C0185F 
12011C0185F 
12011C0205F 
12011C0205F 
1251 5501 65E 
1251 55031 5E 
1251550408E 
1251550500E 
12031 70260C 
12031703300 
12031 70330D 
1201880005C 
1202050005C 
12117C0135E 
1 30075001 5C 
1 300400021 C 
1351 57001 9C 
1300050050B 
13001 901 75B 
130292 
13067C0015F 
13067C0025F 
13067C0035F 
13067C0035F 
13067C0035F 
13067C0036F 
13067C0050F 
13067C0055F 
13067C0070F 
13067C0085F 
1 3005801 OOB 
1351580045D 
1301940005C 
1300650005G 
13006500060 
1300650007C 
1300650011F 
1 30431 0005A 
1351600006C 
1351600075C 
1303220195C 
1303220280C 
1304680070B 
1301220250B 
1301560040B 
1301580060B 
130088001 00 
13297C0080B 
130025  B 
2100690030C 
21009801 OOA 
21111C00200 
21111C0095D 
21111C01150 
21111C0145D 
JEFFERSON  COUNTY*  I  21111C0145D 


Case  No. 


02/14/95 

06/07/95 

02/15/95 

03/01/95 

03/17/95 

03/31/95 

03/17/95 

03/09/95 

05/24/95 

05/11/95 

03/31/95 

02/28/95 

02/15/95 

03/24/95 

05/26/95 

06/29/95 

02/28/95 

03/17/95 

02/1 6«5 

05/25/95 

04/27/95 

03/31/95 

05/30/95 

03/31/95 

06/28/95 

05/01/95 

01/06/95 

06/16/95 

04/17/95 

05/24/95 

06/15/95 

03/16/95 

04/27/95 

02/02/95 

03/03«5 

06/15/95 

02/17/95 

03/14/95 

05/30/95 

04/17/95 

03/16/95 

05/30/95 

05/11/95 

05/24/95 

05/17/95 

03/31/95 

03/16/95 

05/11/95 

02/16/95 

03/17/95 

06/21/95 

05/30/95 

05/30/95 

04/11/95 

04/17/95 

06/28/95 

05/24/95 

02/15/95 

06/21/95 

05/11/95 

02/03/95 

02/09/95 

03/03/95 

03/31/95 

05/30/95 

05/16/95 

06/20/95 

04/11/95 

02/16/95 

06/21/95 


944-172 

95-04-262A 

952-062 

951-109 

952-016 

952-055 

952-126 

952-039 

952-012 

952-242 

952-146 

95-04-344A 

95-04-352A 

9&-04-448A 

95-04-702A 

95-04-746A 

95-04-344A 

95-04-430A 

95-04-084A 

95-04-672A 

95-04-342A 

951-095 

952-181 

952-144 

953-036 

953-020 

95-04-038A 

95-04-4 10A 

952-270 

952-034 

953-037 

952-169 

95-04-41 8A 

951-132 

952-113 

953-030 

944-223 

95-04-444A 

952-160 

952-266 

952-083 

951-173      ' 

953-028       ' 

952-273 

953-041 

95-04-161P 

952-082 

952-219 

952-032 

952-187 

953-161 

952-191 

952-076 

951-107 

94-04-251 P 

953-181 

952-272 

952-069 

952-176 

953-049 

952-004 

951-056 

95-04-1 23P 

952-140 

952-022 

953-017 

953-014 

952-235 

944-036 

953-162 


Detemiina- 
tion 


\ 


01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

01 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

06 

01 

02 

02 

02 

02 

02 

02 
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Lfc  n  fcHS  OF  Map  Change— Continued 

[Effective  January  1 ,  1995  through  June  30,  1995) 

Region 

State 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

te = 

04  

04  

04  

He 

104  ........ 

£= 

04  

04  

04  

04  

04  

04  

04  ....... 

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04 

04  

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

JEFFERSON  COUNTY*  „ 

JEFFERSON  COUNTY*  „ 

JEFFERSON  COUNTY*  

21111001650 

21111C0170D 

21111C01700 

21111C0180D 

21111C0180D 

21111C0190D 

21111C0255D 

21111C0255O 

2100670060C 

21111C0155D 

21029800400 

21029800400 

21111C0135D 

2801080005G 

28033C0055D 

28033000650 

28033C00650 

28n3.'>C0040C 

28007002500 

28007002500 

28007002500 

28007002500 

28007002500 

28525601600 

280072001 5F 

28075C0085C 

28019301050 

28089C03100 

28089C0310D 

28075C0115C 

28027701 20B 

2803380055A 

2803380055A 

2801450005B 

2801420090C 

28014201 55B 

2802809999A 

28019502258 

3702730007B 

37001 3021 5B 

3700430630C 

3700500325B 

3700500350B 

3700720420B 

37534808100 

37534808550 

37030701 506 

3700830220B 

3700620005C 

3700470002C 

37007700040 

37007700 IOC 

37183C0544E 

37010000100 

37010000100 

37010000200 

3701910005B 

3701 91 001  OB 

3702650008B 

3701200090B 

370054001  OB 

3701780004B 

37535400030 

37535400030 

3701580060B 

3701580060B 

3701580060B 

3701 5801 65B 

3701 5801 85B 

3701680045E 

05/10/95 
01/25/95 
05/11/95 
02AJ2/95 
04/1 1/&5 
05/30/95 
02A)2/95 
05/11/95 
05/17/95 
06/27/95 
02/09/95 
05/30/95 
01/24/95 
01/24/95 
05/08/95 
05/08/95 
06/14/95 
06/20/95 
01/24/95 
01/24/95 
01/24/95 
05«)3/95 
05/03/95 
03A)6/95 
05/10/95 
05/17/95 
05/30/95 
05/31/95 
05/31/95 

osnom 

02A)8/9S 
05/30/95 
05/25/95 
03/30/95 
06/20/95 
01/25/95 
01/04/95 
04/14/95 
06/15/95 
06C8/95 
05/23/95 
02/16^5 
05rt)1/95 
04/11/95 
03/20«5 
05/30/95 
05«5/95 
02/22/95 
06C7/95 
02/15/95 
06/15/95 
05/11/95 
05/01/95 
01/10^5 
05/02/95 
05/02/95 
03/01/95 
03/01/95 
02/14/95 
05/12/95 
05/11/95 
04/28/95 
05/01/95 
05/11/95 
02/16/95 
03/09/95 
04/28/95 
03/16/95 
03/27/95 
04/17/95 

953-031 

95-04-300A 

953-019 

951-116 

952-045 

952-109 

951-208 

952-077 

953-067 

953-148 

951-133 

951-154 

951-060 

951-178 

95-04-452A 

95-04-452A 

95-04-61  OA 

952-200 

951-156 

951-157 

951-158 

953-002 

953-003 

95-04-428A 

953-042 

953-071 

952-057 

95-O4-021P 

95-04-021P 

941-156 

94-04-239P 

952-168 

953-061 

951-072 

952-116 

95-04-1 18A 

944-178 

95-04-1 30A 

953-136 

953-182 

953-093 

951-155 

953-015 

951-006 

95-04-093P 

95-04-1 49P 

962-133 

95-04-049P 

953-190 

952-046 

953-127 

952-150 

953-013 

95-04-073P 

95-04-1 19P 

95-04-1 19P 

95-04-005P 

95-04-005P 

95-04-1 98A 

9&-04-165P 

953-057 

952-251 

953-008 

953-034 

952-049 

952-122 

952-253 

952-148 

95-04-358A 

952-263 

02 
01 
02 

JEFFERSON  COUNTY*  .?. 

JEFFERSON  COUNTY*  : i.. 

JEFFERSON  COUNTY*  :. 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  

02 
02 
02 
02 
02 

LEXINGTON-FAYETTE  URBAN  COUNTY  GOVERNMENT  ... 

LOUISVILLE.  CITY  OF 

PIKE  COUNTY* ; 

PIKE  COUNTY* 

02 
02 
02 
02 

SHIVELY,  CITY  OF 

02 

COLUMBUS.  CITY  OF 

01 

DESOTO  COUNTY* 

01 

DESOTO  COUNTY* 

DESOTO  COUNTY* 

HATTIESBURG,  CITY  OF  __ 

01 
01 
02 

HINDS  COUNTY* 

HINDS  COUNTY* 

01 
01 

HINDS  COUNTY* . 

HINDS  COUNTY* „ 

HINDS  COUNTY* .: 

JACKSON  COUNTY* 

JACKSON,  CITY  OF  

01 
01 
01 
02 
02 

LAUDERDALE  COUNTY* 

LOWNDES  COUNTY* >„ 

MADISON  COUNTY*  „„ 

02 
02 
05 

MADISON.  CITY  OF  _ 

MERIDIAN,  CITY  OF „ 

OKTIBBEHA  COUNTY* 

05 
02 
06 

PEARL  RIVER  VALLEY  WATER  SUPPLY  DISTRICT 

PEARL  RIVER  VALLEY  WATER  SUPPLY  DISTRICT  

PEARL,  CITY  OF  „ 

RANKIN  COUNTY*  

RANKIN  COUNTY*  , 

02 
02 
01 
02 
02 

SCOTT  COUNTY* 

SUNFLOWER  COUNTY* 

02 
01 

ARCHDALE,  CITY  OF  - 

BEAUFORT  COUNTY*  

01 
02 

CARTERET  COUNTY*  

02 

CATAWBA  COUNTY*  

CATAWBA  COUNTY*  „ 

CRAVEN  COUNTY* 

02 
02 
02 

DARE  COUNTY* 

05 

DARE  COUNTY* 

05 

DAVIDSON  COUNTY  * 

02 

DUPLIN  COUNTY  * 

EDENTON.  TOWN  OF ......: 

EMERALD  ISLE,  TOWN  OF 

FAYETTEVILLE,  CITY  OF  _ 

FAYETTEVILLE  CITY  OF 

06 
02 
02 
02 
01 

GARNER  TOWN  OF „„ 

02 

GASTONIA.  CITY  OF  „ 

GASTONIA,  CITY  OF  

GASTONIA.  CITY  OF  

05 
05 
05 

GREENVILLE,  CITY  OF 

GREENVILLE,  CITY  OF  „ 

HAVELOCK,  CITY  OF  

HAYWOOD  COUNTY* 

HICKORY,  CITY  OF 

05 
05 
02 
06 
02 

JACKSONVILLE,  CITY  OF  ...„ 

LONG  BEACH,  TOWN  OF  ;. 

LONG  BEACH  TOWN  OF  

02 
02 
02 

MECKLENBURG  COUNTY  * 

01 

MECKLENBURG  COUNTY  * 

01 

MECKLENBURG  COUNTY  *   

01 

MECKLENBURG  COUNTY  * _ 

MECKLENBURG  COUNTY  * „ 

NEW  HANOVER  COUNTY* 

02 
01 
02 

45446 
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Letters  of  Map  Change— Continued 

[Effective  January  1 ,  1995  through  June  30,  1995] 


State 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Community 


NEW  HAI«)VER  COUNTY*  

NEW  HANOVER  COUNTY* 

NEW  HAf^VER  COUNTY*  

NEW  HANOVER  COUNTY*  

NEW  HANOVER  COUNTY*  

ONSLOW  COUNTY* „ 

PENDER  COUNTY* 

PENDER  COUNTY* 

PITT  COUNTY  *  ..._ 

PLYMOUTH,  TOWN  OF  

PLYMOUTH.  TOWN  OF  

PLYMOUTH,  TOWN  OF  

RALEIGH.  CITY  OF  

ROCKY  MOUNT,  CITY  OF 

SOUTHERN  SHORES.  TOWN  OF- .. 

TARBORO.  TOWN  OF  

TREW    ^OODS.  TOWNSHIP  OF  ... 
TRENT  AOOOS,  TOWNSHIP  OF  ... 

BEAUFORT  COUtNfTY* 

BEAUFORT  COUNTY*  

CHARLESTON  COUNTY*  ..... 

CHARLESTON  COUNTY*  

CHARLESTON  COUNTY*  

CHARLESTON  COUNTY*  

CHARLESTON  COUNTY*  

CHARLESTON  COUNTY*  

CHARLESTON.  CITY  OF  

CHARLESTON.  CITY  OF  

CHARLESTON.  CITY  OF  

DORCHESTER  COUNTY  *  _.. 

DORCHESTER  COUNTY  *  _., 

HILTON  HEAD  ISLAND.  TOWN  OF  . 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY* 

NEWBERRY  COUNTY* 

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUfTTY*  _, 

RICHLAND  COUNTY*  

YORK  COUNTY  *  

YORK  COUNTY  *  

YORK  COUNTY  *  

YORK  COUNTY  *  

ANDERSON  COUNTY  *  

BRENTWOOD.  CITY  OF  J. 

CHATTANOOGA.  CITY  OF 

CLARKSVILLE,  CITY  OF 

CLARKSVILLE,  CITY  OF 

COLLIERVILLE.  CITY  OF 

COLLIERVILLE.  CITY  OF 

EAST  RIDGE,  CITY  OF  „.. 

EAST  RIDGE,  CITY  OF 

EAST  RIDGE,  CITY  OF  

FARRAGUT.  TOWN  OF  

FARRAGUT,  TOWN  OF  

FRANKLIN.  CITY  OF  

FRANKUN.  CITY  OF  

FRANKLIN.  CITY  OF  

GERMANTOWN.  CITY  OF  

GERMANTOWN.  CITY  OF  

GERMANTOWN.  CITY  OF  

HAMILTON  COUNTY  *  

HAMILTON  COUNTY  * 

MARSHALL  COUNTY*  

MAURY  COUNTY*  

MEMPHIS.  CITY  OF  

MEMPHIS.  CITY  OF  ...._ 

MEMPHIS.  CITY  OF  

MEMPHIS,  CITY  OF 

MONTGOMERY  COUNTY  * 


Map  panel  No. 


3701680045E 

3701680045E 

3701680082E 

3701 6801 02E 

3701 6801 05D 

3703400315C 

37D3440527C 

3703440529D 

37037202658 

3702490003B 

3702490003B 

3702490003B 

37183C0333E 

3700920001 C 

3704300001 C 

3700940005D 

3704340001 A 

3704340002A 

450025001 5D 

4500250070D 

4554130225G 

4554130228G 

4554130390F 

45541 30390F 

45541 30390F 

45541 30400F 

4554120010D 

4554120010D 

4554120022D 

4500680245C 

4500680245C 

4502500009D 

4501 2901 25B 

4501290225B 

4502240225B 

45079C0025G 

45079C0a25G 

45079C0080G 

45079C0111G 

4501930065C 

4501930065C 

4501 9301 25C 

4501 9301 30D 

47021 70064C 

4702050005C 

4700720028C 

4701370005C 

4701370005C 

47157C0240E 

47157C0245E 

475424001 OD 

475424001 OD 

475424001 OD 

4703870005A 

470387001 5A 

4702050001 D 

4702060004D 

4702060004D 

47157C0235E 

47157C0235E 

47157C0235E 

470071 02 10E 

470071 0230E 

47117C0075C 

4701230250B 

47157C0195E 

47157C0230E 

47157C0230E 

47157C0235E 

4701360050B 


Effective 
date 


05/01/95 
05/23/95 
05/23/96 
02/17/95 
05/01/95 
02/02/95 
05/11/95 
04/24/95 
02/10/95 
02/16/95 
02/16/95 
05/24/95 
05/30/95 
02/15/95 
03/09/95 
02/02/95 
04/25/95 
04/25/95 
02/03/95 
01/04/95 
06/15/95 
04/04/95 
02/15/95 
02/15/95 
02/15/95 
01/26/95 
03/09/95 
02/03/95 
02/16/95 
05A30/95 
05/25/95 
05/30/95 
06/28/95 
03/16/95 
06/20/95 
06/09/95 
06/15/95 
02/16/95 
05/18/95 
03/16/96 
04/11/95 
02/09/95 
02/15/95 
02/15/95 
01/25/95 
05/01/95 
06/20/95 
06/20/95 
01/20/95 
06/14/95 
02/02/95 
03/09/95 
03A)9/95 
05/30«5 
05/30/95 
01/26/95 
01/26/95 
05/23/95 
04/25/95 
06/26/95 
03/16/95 
05/30/95 
03/30/95 
05/11/95 
04/11/95 
06/15/95 
02/15/95 
05/25/95 
04/12/95 
01/04/95 


Case  No. 


953-011 

953-092 

95-04-624A 

944-159 

953-012 

951-131 

953-052 

95-04-61 OA 

95-04-346A 

944-163 

944-164 

951-058 

951-184 

952-081 

952-013 

951-140 

95-04-1 27P 

95-04-1 27P 

951-026 

951-027 

953-129 

95-04-378A 

952-066 

952-067 

952-068 

951-175 

922-1 52A 

951-111 

952-024 

952-143 

963-025 

952-129 

953-141 

951-045 

953-095 

94-04-349P 

953-128 

944-109 

94-04-1 37P 

952-142 

952-159 

952-025 

951-209 

952-093 

961-017 

953-016 

963-113 

953-114 

95-04-270A 

95-04-792A 

952-006 

952-153 

962-154 

943-145 

943-145 

95-04-1 17P 

961-176 

953-091 

95-04-332C 

95-04-660A 

952-162 

952-178 

94-04-325P 

^52-1 98 

952-161 

95-04-1 37P 

962-091 

963-078 

95-04-1 69P 

951-162 


Determina- 
tion 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

06 

02 

01 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

01 

02 

02 


02 
02 
01 
02 
02 
02 
05 
02 
02 
05 
02 
01 
06 
02 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 


Region 


04  . 
04  . 
04  . 
04  . 
04  . 
b4  . 
04  . 
04  . 
04  . 
04  . 
04  . 

£: 

04  . 
04  . 
i04. 
l04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
|04  . 
|04  . 
04  . 
04  . 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
|04 
04 
'04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 

OS 
06 

106 

'06 

06 


State 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Community 


MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  *  „, 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  *  ._ „ 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  „., 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  „ 

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  *  . 

MURFREESBORO.  CITY  OF  

MURFREESBORO.  CITY  OF  

MURFREESBORO.  CITY  OF  

MURFREESBORO,  CITY  OF 

MURFREESBORO.  CITY  OF 

MURFREESBORO.  CITY  OF  

NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 
NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 
NASHVILLE,  CITY  OF  &  DAVIDSON  COUNTY 
NASHVILLE,  CITY  OF  &  DAVIDSON  COUNTY 

RUTHERFORD  COUNTY  *  

RUTHERFORD  COUNTY  *  

SEVIERVILLE.  CITY  OF  .;. 

SHELBY  COUNTY  *  ..._ „.„ 


SHELBY  COUNTY  *  ...„ 

SHELBY  COUr^TY  *  ...._ 

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  * 

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  „., 

SHELBY  COUNTY  *  , 

SMYRNA.  TOWN  OF _. 

SODDY-DAISY.  CITY  OF  ... 
WILUAMSON  COUNTY  *  ... 
WILUAMSON  COUNTY  *  ... 

WILSON  COUNTY  *  

WILSON  COUNTY  *  

WILSON  COUNTY  *  

ADDISON,  VILLAGE  OF 

ALGONQUIN,  VILLAGE  OF 


AURORA,  CITY  OF 

BENSENVILLE,  VILLAGE  OF 

BENSENVILLE,  VILLAGE  OF 
BLOOMINGTON.  CITY  OF  .... 
BLOOMINGTON,  CITY  OF  .... 


Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

4701360050B 

01/04/95 

951-163 

02 

4701360050B 

01/04/95 

961-164 

02 

4701360050B 

01/04/95 

951-165 

02 

4701360050B 

01/04/95 

961-166 

02 

4701360050B 

01/23/95 

951-185 

02 

4701360(^B 

01/23/96 

951-186 

02 

4701360050B 

01/17/95 

951-187 

02 

4701360050B 

01/04/96 

951-188 

02 

4701360060B 

01/04«5 

951-189 

02 

4701360050B 

01/23/95 

951-190 

02 

4701360050B 

01/04/96 

961-191 

02 

4701360050B 

01/04/95 

951-192 

02 

4701360050B 

01/04/95 

951-193 

02 

4701360050B 

03AJ1/95 

952-203 

02 

47013600508 

03/31/95 

952-204 

02 

4701360G50B 

03/31/95 

952-205 

02 

4701360050B 

03/31/95 

952-213 

02 

4701360050B 

03/31/95 

952-214 

02 

4701360050B 

03/31/95 

952-215 

02 

4701360050B 

03/31/95 

952-216 

02 

4701360050B 

03/31/96 

962-217 

02 

4701360050B 

04/17/95 

952-218 

02 

4701360050B 

06/20/95 

953-154 

02 

4701 3601 OOB 

05/11/96 

95^-027 

02 

4701680005C 

03/31/95 

95-04-258A 

01 

4701680005C 

03/17/96 

952-189 

02 

4701680005C 

05C5/96 

963-079 

01 

4701 68001 OC 

03/06/95 

95-04-404A 

01 

4701 68001 OC 

04/24/95 

95-04-482A 

01 

4701 68001 OC 

06/28/95 

953-174 

01 

47004001 OOB 

05/30/95 

95-O4-360A 

.02 

47004001 77B 

02/03/95 

96-04-350A 

01 

470040021 1C 

05/30/96 

952-195 

02 

4700400300C 

01/04/96 

961-113 

02 

4701650070B 

06/19/96 

96-04-752A 

01 

4701650075B 

06/23«5 

963-094 

02 

4754440005C 

05/18/95 

95-04-1 39P 

05 

47157C0190E 

01/20/96 

94-04-265P 

05 

47157C0196E 

06/15/96 

95-04-1 37P 

05 

47157C0200E 

04/07/95 

96-04-476A 

01 

47157C0235E 

03/27/95 

95-04-51 6A 

01 

47157C0240E 

06/15/95 

95-04-1 37P 

05 

47157C0240E 

01/20/95 

95-04-270A 

01 

47157C0240E 

03/27/96 

95-04-526A 

01 

47157G0240E 

03/22/95 

95-04-644A 

01 

47157C0240E 

04/24/95 

95-04-646A 

01 

47157G0240E 

06/06«5 

95-04-582A 

01 

47157C0280E 

05/26/95 

95-04-464A 

01 

47157C0286E 

02/07/95 

95-04-<}68A 

01 

47157C0285E 

03/27/96 

95-04-462A 

01 

47157C0290E 

02/07/95 

95-04-368A 

01 

47157C0290E 

02/03/95 

95-04-386A 

02 

47157C0290E 

03/27/96 

95-04-^62A 

01 

47157C0290E 

06/29m 

95-04-744A 

01 

4701690003D 

03/09/96 

951-167 

02 

475445001  OB 

02/06/96 

94-04-347P 

08 

47020400 15C 

05/01/95 

952-194 

02 

4702040075C 

03/16/96 

962-135 

02 

4702070040C 

01/11/96 

95-04-246A 

01 

4702070040C 

04/27/95 

95-04-490A 

02 

4702070040C 

06/23/96 

95-04-684A 

01 

1701980004C 

02/10/95 

95-05-518A 

02 

1 704740001 B 

06/21/96 

95-05- 
1336A 

01 

1 70320001 6D 

01/17/95 

95-05-402A 

02 

1702000003C 

04/18/95 

95-05- 
1060A 

02 

1702000003C 

03/24/95 

96-05-800A 

01 

1704900005C 

01/06«5 

95-05-^66A 

01 

1704900005C 

04/24/96 

95-05-766A 

01 

45448 
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Letters  of  Map  Change— Continued 

[Effective  January  1, 1995  through  June  30, 1995] 


Region 


State 


05 
05 

05 
05 

05 

05 
05 
05 

05 

05 
06 

05 
05 
05 
05 

05 
05 
05 
05 
05 

05 
05 
05 

06 
05 
05 
05 
05 
05 
05 
05 
05 

05 

05 
05 
05 

05 
05 
05 
05 
05 
05 
06 

05 

05 

05 
05 
05 
05 

05 

05 
05 
05 


Community 


CAROL  STREAM.  VILUVGE  OF 
CHAMPAIGN  COUNTY  * 


CHAMPAIGN  COUNTY  * 
COOK  COUNTY  *  


COOK  COUNTY* 


COOK  COUNTY  *  

COOK  COUNTY  *  

CRYSTAL  LAKE.  CITY  OF 

CRYSTAL  LAKE.  CITY  OF 


DARIEN.  CITY  OF  .... 
DE  KAL8  COUNTY  • 


DEERFIELD.  VILLAGE  OF 

DEKALB,  CITY  OF 

DES  PLAINES.  CITY  OF  ... 
DUPAGE  COUNTY* 


DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 

DUPAGE  COUNTY* 
DUPAGE  COUNTY* 
DUPAGE  COUNTY* 


EFFINGHAM,  CITY  OF 

FOX  LAKE,  VILLAGE  OF  „ 

FOX  LAKE,  VILLAGE  OF 

FOX  RIVER  VALLEY  GARDENS.  VILLAGE  OF 

FRANKFORT,  VILLAGE  OF  

FRANKLIN  COUNTY  * „.„...... 

FRANKLIN  PARK,  VILLAGE  OF  

FRANKLIN  PARK,  VILLAGE  OF  

HIGHUND  PARK.  CITY  OF  


HODGKINS,  VILLAGE  OF 


HOFl^MAN  ESTATES,  VILLAGE  OF 
HOFFMAN  ESTATES,  VILLAGE  OF 
HOLIDAY  HILLS.  VILLAGE  OF  


HUNTLEY.  VILLAGE  OF  

ISLAND  LAKE.  VILLAGE  OF  , 
ISLAND  LAKE.  VILLAGE  OF  , 

JUSTICE,  VILLAGE  OF  ..„ 

KANE  COUNTY  * , 

KANKAKEE  COUNTY  *  , 

LAKE  COUNTY  *  


LAKE  COUNTY  * 
LAKE  COUNTY  * 


LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY*  

LAKE  FOREST.  CITY  OF 

LAKE  FOREST.  CITY  OF 


LAKE  FOREST.  CITY  OF  

LAKE-IN-THE-HILLS.  VILLAGE  OF 
LAKEWOOD.  VILLAGE  OF  


Map  panel  No. 


1702020005C 
17089401006 

17089401808 
17005400408 

1 70054021 5B 

170054021 58 
1700540220C 
1 704760001 C 

1 704760001 C 

1707500003A 
170808   B 

170361  C 
17018200058 
1 70081 0005C 
17019700158 

17019700208 
1701970030D 
17019700358 
17019700358 
17019700458 

17019700558 
17019700608 
17019700608 

170229  B 
1703620005E 
1703620005E 
17047800018 
1 70701 0004A 
17089900058 
1700940005C 
1700940005C 
17036700048 

17010600058 

1701070007C 
1701070008B 
1709360001 B 

17048000018 
17037000018 
17037000018 
17011200018 
1708960045A 
17033601 70B 
1703570040B 

17035700658 

1703570065B 

17035700808 
170357011 OB 
17035701158 
1703740003C 

1703740003C 

1703740003C 
1 70481 0002B 
170805  8 


Effective 
date 


01/03«5 
04A)6/95 

01/04/95 
05/17/95 

06/19/95 

02/01/95 
03/31/95 
04/25/95 

06/22/95 

04/03/95 
04/28/95 

04/13/95 
03/24/95 
01/27/95 
06/14/95 

05/11/95 
06/19/95 
04/03/95 
01/27/95 
02/10/95 

04/14/95 
03/15/95 
05/17/95 

04/25/95 
06/05/95 
04/1 8«5 
04/04/95 
01/19/95 
05/11/95 
03/10/95 
01/05/95 
04/10/95 

05/22/95 

03/08/95 

03/13/95 
06/26/95 

01/20/95 
01/25/95 
02/10/95 
06/22/95 
01/23/95 
01/19/95 
05/17/95 

03/07/95 

06/30/95 

03/09/95 
04/21/95 
02/07/95 
05/23/95 

06/26/95 

01/18/95 
01/13/95 
05/11/95 


Case  No. 


95-05-1 86A 
95-06- 

1012A 
95-05-1 70A 
95-05- 

1278A 
95-05- 

1408A 
95-05-412A 
95-05-952A 
95-06- 

1094A 
95-05- 

1304A 
95-05-744A 
95-05- 

1288A 
95-05-065P 
95-05-924A 
95-05-470A 
95-05- 

1220A 
95-05-812A 
95-05-852A 
95-05-584A 
95-05-720A 
94-05- 

10041 
95-05-077P 
95-05-081 P 
96-05- 

1396A 
95-05-686A 
95-05-646A 
95-05-696A 
95-05-071 P 
95-05-662A 
95-05-886A 
95-05-254A 
95-05^48A 
95-05- 

1016A 
95-05- 

1146A 
95-05-556A 
95-05-898A 
95-05- 

1490A 
95-05-352A 
95-05-1 66A 
95-05-728A 
95-05-057P 
95-05-021 P 
95-05-602A 
95-05- 

1158A 
94-05- 

1370P 
95-05- 

1630A 
95-05-672A 
95-05-922A 
95-05-O04A 
95-05- 

1318A 
95-05- 

1546A 
95-05-540A 
95-05-303P 
95-05-01 7P 


Determirta- 
tion 


01 
02 

01 
17 

01 

02 
01 
02 

01 

02 
02 

05 
01 
02 
01 

01 
02 
02 
02 
06 

06 
05 
02 

02 
02 
02 
06 
02 
02 
01 
02 
02 

02 

01 
02 
02 

02 
02 
02 
08 
06 
02 
01 

05 

02 

02 
02 
02 
01 

17 

01 
05 
06 


- 
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Lb  MbRS  OF  Map  Change— Continued 

[Effective  January  1 .  1995  through  June  30.  1995] 

Region 

State 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

06  

05  

05  

05  

05  

05  

05  

05  

06  

05  

05  

05  

05  

05  

05  

06  

06  

05  

06  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

06  

05  

05  

05  

05  

05  

05  

06  

06  

05  

05  

05  

05  

LINCOLNSHIRE.  VILLAGE  OF 

1703780005C 
1710090005A 
1710090005A 
17043601108 

17071900028 

17071900038 
1701230002C 

1707320095B 
17073201158 
17073202408 
17073203458 
1707320350C 
1707320350C 
17073203558 
1704830003D 

1704830003D 

1704830003D 
1704830003D 
1710190002A 

17012900108 
1702130021C 
1701 32001 OD 
17021400028 

17021500018 
17021500018 
17040500058 

1701430003C 

1701430003C 
17014400018 

17053600158 
17038700058 

17058200258 

1707740001 A 

1701550005C 
1701550005C 

17071100058 
1 703890001 C 
1709120250C 
1701 630001 C 
1703300004C 
1706160130A 
1701 660001 C 

1701950005C 
17021700028 

17039600028 
1701730005C 
17069500558 

17069500558 
17069500558 
1706950060B 
17069500808 
17069500858 

03/03/95 
05/01/95 
02/21/95 
05/25/95 

04/05/95 

03/09/95 
06/20/95 

03/21/95 
04/21/95 
01/13/95 
04/03/95 
01/19/95 
02A)1/95 
03/22/95 
06/19/95 

04/25/95 

03/27/95 
03/22/95 
06/06/95 

02/10/95 
04/04/95 
01/20^ 
02/10/95 

02/22/95 
01/19/95 
04A)7/95 

05/1 0«5 

02/28/95 
05/23/95 

04/03«5 
06/26/95 

05/12/95 

05/24/95 

01/20/95 
05/12/95 

06/19/95 
06/22/95 
04/24/95 
02/14/95 
01/30/95 
03/13/95 
05/01/95 

01/20/95 
02/01/95 

06/15/95 
01/24/95 
05/22/95 

02/09/95 
06/07/95 
06/19/95 
06/19/95 
06/14/95 

95-05-832A 
94-05-21 7P 
95-05-51 6A 
95-05- 

1246A 
95-05- 

1054A 
95-05-472A 
95-05- 

1378A 
95-05-81 OA 
95-05-398A 
95-05-244A 
95-05-^94A 
95-05-324A 
95-05-440A 
95-05-^74A 
95-05- 

1058P 
95-05- 

1196A 
95-05-688A 
95-05-862A 
95-05- 

1204A 
95-05-776A 
95-05-432A 
95-05-570A 
94-05- 

1004P 
95-05-063P 
95-05-61 OA 
95-05- 

1020A 
9^-05~ 

1172A 
95-05-1 80A 
95-05- 

1042A 
95-05-382A 
95-05- 

1222A 
95-05- 

1276A 
95-05- 

1334A 
95-05-1 10A 
95-05- 

1212A 
95-05-027P 
95-05-81 8A 
95-05-250A 
95-05-772A 
95-05-736A 
95-05-348A 
95-05- 

1184A 
95-05-636A 
94-05- 

1284A 
95-05-688P 
95-05-658A 
95-05- 

1040A 
95-05-51 2A 
95-05-788A 
95-05-027P 
95-05-027P 
95-05- 

1494A 

01 

machesney  park,  village  of „ „ 

MACHESNEY  PARK.  VILLAGE  OF  „ 

05 
02 

MADISON  COUNTY  *  

02 

MARION.  CITY  OF  ...^ 

MARION.  CITY  OF 

02 
02 

MATTESON.  VILLAGE  OF  

•     02 

MCHENRY  COUNTY* .'. 

02 

MCHENRY  COUNTY* 

MCHENRY  COUNTY* _ 

MCHENRY  COUNTY* 

02 
02 
17 

MCHENRY  COUNTY* 

02 

MCHENRY  COUNTY* ; 

MCHENRY  COUNTY* _ 

MCHENRY.  CITY  OF 

02 
02 

06 

MCHENRY.  CITY  OF 

02 

MCHENRY.  CITY  OF „ 

MCHENRY.  CITY  OF „ 

MINOOKA.  VILLAGE  OF  „ 

MOUNT  PROSPECT,  VILLAGE  OF  „ 

NAPERVILLE.  CITY  OF 

02 
02 
02 

02 

01 

NORTHBROOK,  VILLAGE  OF  

02 

OAK  BROOK,  VILLAGE  OF  

06 

OAKBROOK  TERRACE,  CITY  OF 

06 

OAKBROOK  TERRACE.  CITY  OF 

02 

OTTAWA.  CITY  OF 

PALOS  HILLS.  CITY  OF 

02 
02 

PALOS  HILLS.  CITY  OF „ 

PALOS  PARK.  VILLAGE  OF  

02 
01 

PEORIA.  CITY  OF 

01 

RIVERWOODS.  VILLAGE  OF  _ 

ROCK  ISLAND  COUNTY*  

02 
02 

ROCKTON.  VILLAGE  OF  

02 

ROLLING  MEADOWS,  CITY  OF 

17 

ROLLING  MEADOWS,  CITY  OF  ..,. - 

ROMEOVILLE,  VILLAGE  OF 

02 
06 

ROUND  LAKE  BEACH  VILLAGE  OF  

02 

SANGAMON  COUNTY  * „ 

SOUTH  HOLLAND,  VILLAGE  OF 

02 
02 

ST  CHARLES  CITY  OF  

01 

ST.  CLAIR  COUNTY  *  

02 

STREAMWOOD,  VILLAGE  OF 

02 

TUSCOLA  CITY  OF 

02 

VILLA  PARK  VILLAGE  OF 

02 

WAUCONDA,  VILLAGE  OF 

06 

WHEELING,  VILLAGE  OF 

02 

WILL  COUNTY  *  

02 

WILL  COUNTY  * 

WILL  COUNTY  *  „„ 

02 
01 

WILL  COUNTY  *  

06 

WILL  COUNTY  *  

06 

WILL  COUhfTY  *  

02 
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05 

05 

05 

05 
05 
05 

05 
05 
05 

06 
05 
05 

05 
05 

05 
05 
05 
05 

05 

05 
05 

05 

05 

05 
05 

05 

05 

05 

05 

05 
05 
05 
05 

05 
05 
05 

05 
05 

05 
06 
05 
05 

05 
05 
05 
05 
05 
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State 


IN 

IN 
IN 
IN 

IN 
IN 
IN 

IN 
IN 

IN 
IN 
IN 
IN 

IN 

IN 
IN 

IN 

IN 

IN 
IN 

IN 

IN 

IN 

IN 

IN 
IN 
IN 
IN 

IN 
IN 
IN 

IN 
IN 

IN 
IN 
IN 
IN 

IN 
IN 
IN 
IN 
IN 


Community 


WILLCXXJNTY 


WILL  COUNTY  * 


WILL  COUNTY  * 


WILL  COUNTY  *  

WINNETKA.  VILLAGE  OF 
ALLEN  COUNTY  *  


ALLEN  COUNTY  * 
ALLEN  COUNTY  * 
ALLEN  COUNTY  * 


ALLEN  COUNTY  *  

BARTHOLOMEW  COUNTY ' 
BARTHOLOMEW  COUNTY ' 

BLOOMINGTON.  CITY  OF  .. 
CARMEL,  CITY  OF 


CARMEL.  CITY  OF 

CARMEL.  CITY  OF „, 

CHESTERTON,  TOWN  OF 
CLARK  COUNTY  * 


CLARK  COUNTY  * 


COLUMBUS.  aTY  OF .... 
OELAWARE  COUNTY*  „ 


DYEa  TOWN  OF 


ELKHART  COUNTY 


ELKHART  COUNTY  *  ... 
EVANSVILLE.  CITY  OF 


FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF 
GREENWOOD.  CITY  OF 
HANCOCK  COUNTY  *  .... 
HENDRICKS  COUNTY  * 

HENDRICKS  COUhfTY  * 
HENDRICKS  COUNTY  * 
HENDRICKS  COUNTY  * 


HENRY  COUNTY*  

INDIANAPOLIS.  CITY  OF 


INOIANAPOUS.  CITY  OF 
INDIANAPOUS.  CITY  OF 
INOIANAPOUS.  CITY  OF 
INDIANAPOUS,  CITY  OF 

INDIANAPOUS.  CITY  OF 
INOIANAPOUS.  CITY  OF 
INOIANAPOUS,  CITY  OF 
INDIANAPOUS.  CITY  OF 
INDIANAPOUS.  CITY  OF 


Map  panel  No. 


1 7069501 05C 

1 70695011 OC 

17069501  IOC 

1706950220C 
17017600038 
18003C0165E 

18003C0165E 
18003C0170D 
18003C0285E 

18003C0305D 
18000600758 
18000601008 

1801690025C 
1800810003C 

1800810012C 
1800810013C 
180201 0005C 
18042601 750 

18042601 750 

18000700158 
180051 01 250 

1801290001C 

1800560005A 

1800560010B 
1 802570001 B 

18003C0140D 

18003C0165E 

18003C0260E 

18003C0270E 

18003C0285D 
18011500048 
18041901008 
18041500508 

18041500508 
18041501008 
18041501008 

18065C0200C 
18015900(feD 

1801590005D 
1801 59001 OD 
18015900100 
1801^00200 

1801590020D' 

1801590020D 

18015900300 

18015900300 

1801590035D 


Effective 
date 


03/15/95 

05/10/95 

06/14/95 

02/14/95 
01/20/95 
05/02/95 

03/27/95 
01/06/95 
05/02/95 

05/23«5 
01/13/95 
06/09/95 

03/03«5 
05/01/95 

04/07/95 
03/14/95 
05/12/95 
04A)3/95 

06/28/95 

03/09/95 
04/27/95 

06/22/95 

04/21/95 

03/28/95 
04/28/95 

05/19/95 

04/21/95 

06/30/95 

05/03/95 

01/04/95 
05/23/95 
02/27/95 
05/31/95 

06/08/95 
01/04/95 
03/31/95 

03/15/95 
06A)6/95 

02/28/95 
01/20/95 
03/27/95 
05/23/95 

01/22/95 
01/04/95 
03/03/95 
06/21/95 
05/30/95 


Case  No. 


94-05- 

1366P 
95-05- 

1154A 
95-05- 

1338A 
95-05-706A 
95-05-580A 
95-05- 

1084A 
95-05-874A 
95-05-008A 
95-05- 

1084A 
95-05-986A 
95-O5-062A 
95-05- 

1286A 
95-05-91 4A 
95-05- 

1000A 
95-05-974A 
95-05-782A 
95-05-1 58A 
95-05- 

1062A 
95-05- 

1484A 
95-05-854A 
95-05- 

1022A 
95-05- 

1536A 
95-05- 

1228A 
95-05-936A 
95-05- 

1244A 
95-05- 

1290A 
95-05- 

1072A 
95-05- 

1550A 
95-05- 

1106A 
95-05-396A 
95-05-740A 
95-05-690A 
95-05- 

1064A 
95-05-912A 
94-05-808A 
95-05- 

1044A 
95-05-722A 
95-05- 

1252A 
95-05-650A 
95-05-572A 
95-05-574A 
95-05- 

1262A 
95-05-436A 
95-05-592A 
95-05-700A 
95-O5-780A 
95-05- 

1152A 


Determina- 
tion 


06 

02 

02 

02 
02 
01 

02 
01 
01 

02 
17 
02 

17 
01 

02 
01 
02 
02 

02 

02 
02 

02 

02 

02 
02 

02 

01 

02 

02 

02 
02 
01 
01 

02 
01 
17 

02 
02 

02 
01 
02 
02 

01 
02 
02 
01 
02 
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neywii 

State 

CotTMTHjntty 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

06  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

06  

06  ....... 

05  

05  

05  

05  

05  _ 

05  ........ 

05 

05  ........ 

05  

05  

05  

05  .. 

IN 

IN 

IN 
IN 
IN 

IN 

IN 
IN 
IN 
IN 
IN 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

IN 
IN 

IN 

IN 

IN 
IN 

IN 
IN 

IN 
IN 
IN 
IN 
IN 

IN 
IN 
IN 

IN 
IN 
IN 
IN 

IN 
IN 

IN 
IN 

IN 

IN 
IN 

IN 
IN 
IN 

INDIANAPOUS.  CITY  OF ; 

INOIANAPOUS.  CITY  OF 

INDIANAPOUS.  CITY  OF 

18015900350 

18015900350 

18015900350 
18015900350 
18015900400 

18015900400 

18015900400 
18015900400 
18015900400 
18015900400 
18015900450 

18015900450 
18015900450 
1801590045D 
1801590050D 
18015900550 
18015900600 
18015900600 
18015900600 
18015900800 

1801590090D 
18015900950 

18015900950 

18015900950 

18015900950 
1801110012C 

1801110012C 
1801110016C 

18085C0035C 
18085G0040C 
18085C0067C 
1801250004B 
1801260135B 

1800130001C 
18003C04550 
18013900028 

18013900028 
18003C02850 
18003C02950 
1800820005E 

1800820015E 
1800820025E 

1800820025E 
1800820030E 

1802098 

1802099999A 
18009900048 

18009900048 
18009900048 
18024300258 

04/24/95 

06/15«5 

04/21/95 
03/14/95 
06«2/95 

06/22/95 

06/27/95 
01/27/95 
03/27/95 
05/09/95 
05/23/95 

02/03/95 
02/03/95 
03/24/95 
01/27/95 
02/08«5 
01/23/95 
01/06/95 
01/04/95 
06/08/95 

osm/95 

05/01/95 

05/30/95 

05/22/95 

02/22/95 
04/05«5 

05/01/95 
03/30«5 

03/1 5«5 
04/03/95 
03/24/95 
03/15/95 
05/30/95 

03/15/95 
03/03/95 
01/19«5 

03/1 5«5 
01/18/95 
03«4/95 
04/17/95 

01/06«5 
05/05«5 

03/21/95 
04/14/95 

05/30/95 

03/21/95 
05/22/95 

01/05/95 
04A21/95 
04/28/95 

95-05- 

1176A 
95-05- 

1572A 
95-05-«42A 
95-05-872A 
95-05- 

1496A 
95-05- 

1668A 
95-05-266P 
95-05-618A 
95-05-840A 
95-05-900A 
95-05- 

1174A 
95-05-620A 
95-05-668A 
95-05-842A 
95-05-1 04A 
95-05-774A 
95-05-502A 
95-05-534A 
95-0&-594A 
95-05- 

1350A 
95-05-684A 
95-05- 

t180A 

1370A 
95-05- 

1464A 
95-05-21 2A 
95-05- 

1024A 
95-05-866A 
95-05- 

1038A 
95-05-942A 
95-05-890A 
95-05-888A 
95-05-566A 
95-05- 

1416A 
95-05-702A 
95-05-758A 
94-05- 

1130A 
95-05-950A 
95-05-654A 
95-05-976A 
95-05- 

1086A 
95-05-606A 
95-05- 

1402A 
95-05-508A 
95-05- 

1004A 
95-05- 

1052A 
95-05-894A 
95-05- 

1394A 
95-05-326A 
95-05-968A 
95-05- 

1306C 

01 
02 
02 

INDIANAPOUS.  CITY  OF 

INDIANAPOUS,  CITY  OF 

INDIANAPOUS.  CITY  OF „ 

INDIANAPOLIS.  CITY  OF 

01 
01 

01 

06 

INOIANAPOUS.  CITY  OF 

INOIANAPOUS,  CITY  OF : 

01 
01 

INDIANAPOLIS.  CITY  OF 

INDIANAPOLIS.  CITY  OF 

01 
02 

INOIANAPOUS,  CITY  OF 

01 

INOIANAPOUS,  CITY  OF 

INDIANAPOLIS.  CITY  OF - 

INDIANAPOLIS.  CITY  OF „ 

INOIANAPOUS.  CITY  OF „ 

INDIANAPOUS.  CITY  OF „ 

INOIANAPOUS,  CITY  OF „ 

INDIANAPOLIS.  CITY  OF 

01 
01 
02 
02 
01 
01 
01 

INDI/kNAPOLIS.  CITY  OF 

01 

INDIANAPOUS.  CITY  OF 

02 

INDIANAPOUS,  CITY  OF „ 

INDIANAPOUS.  CITY  OF „ 

INDIANAPOUS.  CITY  OF 

02 
01 
02 

INDI/^NAPOLIS.  CITY  OF 

02 

JOHNSON  COUNTY  *  

02 

JOHNSON  COUNTY  * 

01 

JOHNSON  COUNTY  *  „ 

KOSCIUSKO  COUNTY*  „ 

KOSCI USKO  COUNTY* 

KOSCIUSKO  COUNTY*  

LAGRANGE  COUNTY  

01 

02 
02 
02 
02 

LAKE  COUNTY  *  

17 

LEBANON.  CITY  OF 

01 

MONROEVILLE.  TOWN  OF 

01 

MUNSTER.  TOWN  OF  

MUNSTER.  TOWN  OF  

02 
02 

NEW  HAVEN,  CITY  OF '. 

02 

NEW  HAVEN,  CITY  OF  

NOBLESVILLE,  CITY  OF 

02 
01 

NOBLESVILLE.  CITY  OF 

01 

NOBLESVILLE.  CITY  OF 

01 

NOBLESVILLE.  CITY  OF 

01 

NOBLESVILLE,  CITY  OF 

01 

POSEY  COUNTY*  

POSEY  COUNTY* 

02 
02 

SEYMOUR  CITY  OF 

02 

SEYMOUR  CITY  OF 

02 

SEYMOUR.  CITY  OF 

STEUBEN  COUNTY* 

01 
02 

45452 
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Letters  of  Map  Change— Continued 

[Effective  January  1, 1995  Itirough  June  30, 1995) 


Region 


State 


05 

05 
05 
05 
05 
05 
05 

05 

05 

05 

05 

05 

05 

05 

05 

05 
05 
05 
05 
05 
05 
05 
05 
05 

05 
05 
05 
05 
05 
05 
05 
05 

05 
05 
05 
05 
05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05  . 

05  . 

05  . 

05  . 

05  . 
05  . 

05  . 


IN 

IN 
IN 
IN 
IN 
IN 
IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

IN 
IN 
IN 
IN 
IN 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
Ml 
Ml 
Ml 

Ml 

Ml 

Ml 

Ml 


Community 


STEUBEN  CX)UNTY* 


STEUBEN 
STEUBEN 
STEUBEN 
STEUBEN 
STEUBEN 
STEUBEN 


COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 


VANDERBURGH  COUNTY  *  .„.. 


VANDERBURGH  COUNTY 
VANDERBURGH  COUNTY 
VANDERBURGH  COUNTY 
VANDERBURGH  COUNTY ' 
VANDERBURGH  COUNTY " 
VANDERBURGH  COUNTY ' 
VANDERBURGH  COUNTY ' 


VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 
VANDERBURGH 


COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY' 

COUNTY' 

COUNTY  ■ 

COUNTY' 

COUNTY' 


VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  * 
VANDERBURGH  COUNTY  *  , 
VANDERBURGH  COUNTY  *  . 

VIGO  COUNTY  * 

VIGO  COUNTY  * 


VIGO  COUNTY  * 

VIGO  COUNTY  * 

VIGO  COUNTY  * 

VIGO  COUNTY  * 

WARRICK  COUNTY 


WARRICK  COUNTY  * 

WESTFIELD.  TOWN  OF 

WESTFIELD,  TOWN  OF 

WESTFIELD,  TOWN  OF 

WESTFIELD.  TOWN  OF 

WESTFIELD.  TOWN  OF 

WESTFIELD,  TOWN  OF  ....... 

WINONA  LAKE,  TOWN  OF  .. 

ALPENA,  TOWNSHIP  OF 

BANGOR.  TOWNSHIP  OF  ... 
BAY  MILLS.  TOWNSHIP  OF 
BURTON,  QTY  OF 


CANNON,  TOWNSHIP  OF 

CANNON.  TOWNSHIP  OF 
CHARLEVOIX,  CITY  OF  .... 


Map  panel  No. 


18024300258 

1802430025B 
1802430025B 
1802430025B 
1802430025B 
1802430025B 
180243010GB 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 
1802560U25C 
1802560025C 
1802560025C 
1802560025C 
1802560025C 
1802560025C 
1802560025C 
1802560050B 

1802560050B 
1802560050B 
1802560075C 
1802560075C 
18025601 GOB 
1 8025601 OOB 
1802630070B 
18026300706 

1802630070B 
1802630070B 
1802630070B 
1802630070B 
18041800756 

18041801756 
1800830011C 
1800830011C 
1800830011C 
1800830011C 
1800830013C 
1800830015C 
18085C0086C 
26001 10024B 
26001900106 
26037400506 
26028700026 

2607340025A 

2607340025A 
26005700056 


CHARLEVOIX.  CITY  OF „ |  26005700056 


Effective 
date 


06/30/95 

02/23/95 
02/15/95 
02/10/95 
03/28/95 
03/14/95 
06/23/95 

05/31/95 

05/19/95 

06/21/95 

05/25/95 

06/06/95 

06/06/95 

06/22/95 

06/30/95 

01/06/95 
01/05/95 
01/24/95 
01/20/95 
01/05/95 
03/14/95 
03/28/95 
04/27/95 
05/30/95 

02/01/95 
02/10/95 
01/20/95 
01/20/95 
01/25/95 
04/28/95 
04/05/95 
05/05/95 

03/20/95 
02/27/95 
03C0/95 
02/10/95 
04/21/95 

03/03/95 
01/19/95 
01/19/95 
03A)3/95 
03A)3/95 
03C3/95 
03/21/95 
01/19/95 
03/20/95 
02/14/95 
01/03/95 
06/20/95 

05/02/95 

01/20/95 
05/30/95 

03/28/95 


Case  No. 


95-05- 

1328A 
95-05^t54A 
95-06-496A 
95-06-724A 
95-05-756A 
95-05-786A 
95-05- 

1542A 
95-05- 

1320A 
95-05- 

1322A 
95-05- 

1326A 
95-05- 

1360A 
95-05- 

1424A 
95-05- 

1454A 
95-05- 

1540  A 
95-05- 

1708A 
95-05-334A 
95-06-480A 
95-05-520A 
95-05-576A 
95-05-656A 
95-05-808A 
95-05-844A 
96-05-964A 
95-05- 

1324A 
95-05-632A 
95-0&-768A 
95-05-576A 
95-05-676A 
95-05-626A 
95-05-794A 
94-05-089P 
95-05- 

1384A 
95-05-386A 
95-05-61 2A 
95-05-71 2A 
95-05-770A 
95-05- 

1112A 
95-05-71 4A 
95-05-608A 
95-05-666A 
95-05-904A 
95-05-906A 
95-05-532A 
95-05-031 P 
95-05-31 OA 
95-05-738A 
95-05-1 50A 
95-05-272A 
95-05- 

1610A 
95-05- 

1128A 
95-05-362A 
95-05- 

1406A 
95-05-442A 


Detemfiina- 
tion 


02 

02 
02 
02 
02 
02 
02 

02 

02 

01 

01 

02 

02 

01 

02 

02 
02 
01 
02 
01 
01 
02 
01 
02 

01 
01 
02 
02 
02 
02 
06 
01 

01 
01 
01 
02 
02 

02 
02 
02 
02 
01 
02 
06 
01 
01 
01 
02 
02 

02 

02 
01 

02 


Region 


05 

05 
05 
P5 
05 
05 
05 
05 
05 
05 

to 

05 
05 

05 
05 
05 

05 
05 

05 
05 

06 
05 
05 

05 
05 

05 
05 

05 

05 

n 

05 

05 

05 
05 
05 
05 
05 
05 
05 

31 

05 

05 

05 
05 
05 
05 

06 
05 


Letters  of  Map  Change— Continued 

[Effective  January  1, 1995  through  June  30, 1995] 


State 


Ml 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

Ml 
Ml 

Ml 
Ml 

Ml 
Ml 
Ml 

Ml 
Ml 

Ml 
Ml 

Ml 

Ml 
Ml 
Ml 
Ml 

Ml 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

Ml 
Ml 

Ml 

MN 

MN 
MN 
MN 
MN 

MN 
MN 


Community 


CHESTERFIELD,  TOWNSHIP  OF 


CLAY.  TOWNSHIP  OF  

CLAY.  TOWNSHIP  OF  „ 

CLINTON,  TOWNSHIP  OF  

COE,  TOWNSHIP  OF 

COMMERCE.  TOWNSHIP  OF  

EAST  TAWAS,  CITY  OF ,-. 

FA6IUS.  TOWNSHIP  OF 

FARMINGTON  HILLS,  CITY  OF 

FLAT  ROCK,  CITY  OF , 

FRENCHTOWN,  TOWNSHIP  OF , 

GEORGETOWN,  CHARTER  TOWNSHIP  OF 


GI6RALTAR,  CITY  OF _., 

GREEN6USH.  TOWNSHIP  OF  . 
GREEN6USH,  TOWNSHIP  OF  , 

HAMLIN,  TOWNSHIP  OF 

HAMLIN,  TOWNSHIP  OF  , 

HAMPTON.  TOWNSHIP  OF 

HAMPTON.  TOWNSHIP  OF  , 

HARRISON,  TOWNSHIP  OF  .„., 


INDEPENDENCE,  TOWNSHIP  OF 
IRA,  TOWNSHIP  OF 


IRA.  TOWNSHIP  OF 

MACOM6,  TOWNSHIP  OF 


MAC0M6,  TOWNSHIP  OF 
MAC0M6.  TOWNSHIP  OF 
MIDLAND,  CITY  OF 


NORTHVILLE.  TOWNSHIP  OF 
NORVELL.  TOWNSHIP  OF  


OAKLAND.  TOWNSHIP  OF 

ONTONAGON,  TOWNSHIP  OF 


PAW  PAW,  VILLAGE  OF 


PENTWATER,  TOWNSHIP  OF  

PERE  MARQUETTE,  TOWNSHIP  OF 

ROCKWOOD.  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  


ST.  CLAIR  SHORES,  CITY  OF 


STERUNG  HEIGHTS,  CITY  OF 

SUMMIT,  TOWNSHIP  OF 

TROY.  CITY  OF 

TROY,  CITY  OF _... 

TROY,  CITY  OF 

WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 


WATERFORD.  CHARTER  TOWNSHIP  OF 
WEST  6L00MFIELD.  TOWNSHIP  OF 


ZILWAUKEE,  CITY  OF 


AITKIN  COUNTY 


6LAINE,  CITY  OF  

CHISAGO  COUNTY  *  

COON  RAPIDS,CITY  OF 
CRYSTAL,  CITY  OF  


DULUTH,  CITY  OF  

EDEN  PRAIRIE.  CITY  OF 


Map  panel  No. 


26012000106 

26019400036 
26019400036 
2601210015D 
2608190025A 
26047300106 
2601 000001 C 
260781 0025A 
26017200106 
26022400056 
26014600046 
26058900056 

26022600016 
260001 0002C 
26000 10004C 
26013400056 
26013400106 
26002300056 
26002300056 
2601230005C 

26047500076 
26019900106 

26019900106 
26044500106 

26044500106 
26044500106 
2601400006C 

26066900056 
260424  A 

260476001  OB 
2604070003B 

260598  A 

26018300016 
260582  A 
26024100056 
26012700056 

26012700056 

2601280010E 
2603070001A 
2601800002D 
2601800002D 
2601800002D 
26028400056 
26028400106 

26028400106 
26018200056 

2602850005C 

27062801006 

2700070005C 
27068200756 
27001 10001 A 
2701560004C 

270421 0030C 
2701590005C 


Effective 
date 


05/04/95 

01/27/95 
01/27/95 
03/20/95 
03/21/95 
01/05/95 
05/12/95 
03/24/95 
01/18/95 
05/22/95 
03/29/95 
04/10/95 

04/21/95 
05/12/95 
05/23/95 
03/22J95 
01/04/95 
01/04/95 
03/13/95 
04/24/95 

02/01/95 
06/19/95 

02/10/95 
04/07/95 

04/10/95 
02/21/95 
06/19/95 

01/04/95 
06/14/95 

04/27/95 
05/30/95 

06/22/95 

01/19/95 
02/01/95 
03/22/95 
05/19/95 

06/20/95 

02/02/95 
03/28/95 
02/06/95 
04/05/95 
03/27/95 
04/27/95 
06/02/95 

03/15/95 
06/22/95 

06/14/95 

06/01/95 

03/21/95 
04/14/95 
03/21/95 
04/19/95 

03/20/95 
03/27/95 


Case  Na 


95-05- 

1036A 
95-05-290A 
95-05-71 8A 
95-05-252P 
95-05-1 84A 
95-05-236A 
95-05-926A 
96-05-830A 
95-05-1 02A 
95-05-908A 
95-05-444A 
95-05- 

1164A 
95-05-838A 
95-05-764A 
95-0&-980A 
95-05-960A 
95-05-234A 
95-05-080A 
95-05-902A 
95-05- 

1132A 
95-05-058A 
95-05- 

1256A 
95-05^46A 
95-05- 

1126A 
95-05-544P 
95-05-586A 
95-05- 

1380A 
95-05-022A 
95-05- 

1568A 
95-05-988A 
95-05- 

1142A 
95-05- 

1590A 
95-05-640A 
95-05-066A 
95-05-036A 
94-05- 

1100A 
95-05- 

1506A 
94-05-239P 
96-05-680A 
95-05-522A 
95-05-748A 
95-06-820A 
95-05-990A 
95-05- 

1030A 
95-05-828A 
95-05- 

1300A 
95-05- 

121 6A 
95-05- 

1232A 
95-05-836A 
95-05-660A 
95-05-802A 
95-05- 

1250A 
95-05-630A 
95-05-426A 


Determirw- 
tion 


02 

01 
02 
05 
02 
02 
02 
02 
01 
02 
01 
02 

02 
02 
02 
02 
02 
02 
02 
02 

02 
01 

02 
02 

05 
02 
02 

02 
02 

02 
02 

02 

02 
02 
02 
02 

02 

05 
02 
17 
17 
02 
02 
02 

02 
02 

oe 

02 

02 
02 
02 
02 

17 
02 
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Letters  of  Map  Change— Continued 

[Effective  Jsmiary  1 .  1995  tfirough  June  30.  1995) 


Letters  of  Map  Chamge— Continued 

[Effective  January  1. 1995  through  June  30, 1995] 


Region 

State 

Community 

05  

MN 
MN 
MN 
MN 

MN 

MN 
MN 
MN 
MN 
MN 

MN 
MN 
MN 
MN 
MN 
MN 

MN 
MN 

MN 
MN 

MN 

MN 
MN 
MN 

MN 

MN 

OH 

OH 

OH 
OH 

OH 

OH 
OH 
OH 
OH 
OH 

OH 
OH 

OH 

OH 
OH 

OH 
OH 
OH 

OH 

OH 
OH 
OH 

OH 

EDINA.  CrrV  OF 

05  

05  

FRIDLEY.  CITl'  OF 

GOLDEN  VALLEY.  CrTY  OF 

05  

HAM  LAKE,  CITY  c5f 

05  

ISANTI  COUNTY  *  ...._ 

05  

ISANTI  COUNTY '  

05  

KOOCHICHING  COUNTY  * 

05  

05  

LINO  UVKES.  CITY  OF  ...._ _ 

MEEKER  COUNTY  *  „ 

05  

MINNETONKA.  CITY  OF 

05  

MOORHEAD,  CITY  OF 

05  

05  

MOWER  COUNTY  * „...„ 

PINE  COUNTY  •  ^_ 

POLK  COUNTY  *  

PRIOR  LAKE,  CITY  OF  „ 

ROCHESTER.  CITY  OF  

05  

05  

05  

05  

05  

SCOTT  COUNTY* _ 

SHOREVIEW.  CITY  OF  

05  

05  

ST.  LOUIS  COUNTY*  „ „.. 

STEARNS  COUNTY* 

05  

STEARNS  COUNTY* 

05  

STEELE  COUNTY  * _ 

05  

WABASHA,  CITY  OF  „ 

05  

05  

WASHINGTON  COUNTY*  

WINONA  COUNTY*  _ 

05  

WINONA.  CITY  OF  „ 

05  

AUGLAIZE  COUNTY* „ 

05  

AUGLAIZE  COUNTY* „.. 

05  

AUGLAIZE  COUNTY* 

05  

05  

05  

BELPRE.  CITY  OF 

BROADVIEW  HEIGHTS.  CITY  OF  ..„ 

CELINA.  CITY  OF 

05  

COLUMBUS.  CITY  OF 

05  

COLUMBUS,  CITY  OF „ „ 

05  

05  

DELAWARE  COUI^TY* 

FINOLAY.CITY  ^ 

- 

05  

05  

FRANKUN  COUNTY* 

FRANKLIN  COUNTY* 

05  

FRANKLIN  COUNTY*  

06  

GEAUGA  COUNTY* 

05  

GROVE  CITY,  CITY  OF 

05  

GROVE  CITY,  CITY  OF .-. 

05  

HANCOCK  COUNTY* 

05  

LANCASTER,  CITY  OF  

05  

LANCASTER,  CITY  OF  ., 

05  

LORAIN,  CITY  OF 

05  

LUCAS  COUNTY* 

05  

MACEDONIA,  CITY  OF  

05  

MAHONING  COUNTY* 

Map  panel  No. 


2701600001 B 
27001 30003B 
2701620002C 
27067400108 

2701970010A 

2701970036A 
2702330006B 
2700150010B 
270280001 1B 
2701730003C 

275244001 OD 
2703070025A 
2707040400B 
27050301 75B 
2704320005B 
27109C0301D 

2704280020C 
2703840001 B 

2704161450C 
2705460255B 

27054602^8 

27063501 OOB 
2704900005C 
27049900258 

2705250092C 

27S2S00006C 

39011C0090C 

39011000900 

39011C0090C 
39056700028 

39009900018 

3903930005C 
3901700085B 
3901700100C 
39014601108 
3902440005C 

39016700158 
39016701 40C 

3901 6701 40C 

39019001508 
39017300038 

39017300038 
39076700808 
3901610003D 

3901610003D 

390351 0004C 
39035900508 
3907500002A 


Effective 


03/15/95 
03/22/95 
01/19/95 
06/22/95 

05/12/95 

04/21/95 
01/13/95 
04/17/95 
03/15/95 
06/15/95 

01/05/95 
03/16/95 
03/22/95 
04/14/95 
03/31/95 
06/14/95 

01/30/95 
05/04/95 

03/03/95 
05/25/95 

04/25/95 

01/20/95 
04/03/95 
06/19/95 

06/26/95 

06/26/95 

05/23/95 

06/23/95 

04/10/95 
04/28/95 

06/22/95 

01/10/95 
02/16/95 
02/01/95 
05/11/95 
06/15/95 

02/16/95 
02/10/95 

05/1 9«5 

01/04/95 
06/26/95 

06/26/95 

01/06/95 
06/07/95 

,05/23/95 

06/02/95 
05/1 1/95 
01/13/95 

02/27/95 


Case  No. 


95-05-928A 
95-05-91 8A 
95-05-392A 
94-05- 

1046P 
95-05- 

1354A 
95-O5-870A 
95-05-288A 
95-05-047P 
95-05-998A 
95-05- 

1642A 
95-05-428A 
95-05-858A 
95-05-564A 
95-05-930A 
95-05-568A 
95-05- 

1148A 
95-05-71 OA 
95-05- 

1202A 
95-05-^24A 
95-05- 

1218A 
95-05- 

1136A 
95-05-338A 
95-05-664A 
95-05- 

1236A 
95-05- 

1352A 
95-05- 

1352A 
95-05- 

1348A 
95-05- 

1528A 
95-05-95aA 
95-05- 

1096A 
95-05- 

1214A 
95-05-478A 
94-05-1 15P 
95-05-500A 
95-05-896A 
95-05- 

1440A 
94-05-1 15P 
94-05- 

1132A 
95-05- 

1330A 
95-05-^56A 
95-05- 

1008A 
95-05-41 4A 
95-05-476A 
95-05- 

1192A 
95-05- 

1374A 
95-05-708P 
95-05-760A 
94-05- 

1208A 
95-05-582A 


Detemina- 
tion 


02 
02 
02 
06 

02 

02 
02 
06 
02 
02 

02 
02 
02 
17 
01 
01 

02 
02 

02 
02 

02 

02 
01 
02 

01 

01 

02 

02 

02 
02 

02 

02 
05 
01 
02 
02 

05 
02 

02 

02 
01 

01 
02 
02 

02 

06 
01 

17 

02 


Region 


06 


State 


OH 
OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 

OH 

OH 

OH 

OH 

OH 
OH 
Wl 

Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 

Wl 
Wl 
Wl 
Wl 
Wl 

Wl 
Wl 
Wl 
Wl 
Wl 


Community 


MEDINA  COUNTY* „. 

MEDINA  COUNTY* 

MENTOR,  CITY  OF 

MENTOR,  CITY  OF  

MENTOR,  CITY  OF  

MERCER  COUNTY*  

MERCER  COUNTY* „.... 

MERCER  COUNTY*  

MERCER  COUNTY*  

MERCER  COUNTY*  

MERCER  COUNTY* 

MERCER  COUNTY*  

MIAMI  COUNTY*  

MIAMI  COUNTY*  

NORTH  OLMSTED,  CITY  OF  .... 

OTTAWA  COUNTY*  

REYNOLDSBURG,  CITY  OF 

SHARONVILLE,  CITY  OF 

STRONGSVILLE,  CITY  OF  ....... 

TOLEDO,  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO,  CITY  OF  

TROY,  CITY  OF  

TWINS8URG.  CITY  OF 

WEST  CARROLLTON,  CITY  OF 

WESTERVILLE,  CITY  OF 

WOOD  COUNTY*  

WOOD  COUNTY*  

WOOD  COUNTY*  

WOOD  COUNTY*  

WOOD  COUNTY*  

WOOD  COUNTY*  

WOOD  COUNTY*  

BROOKFIELD,  CITY  OF 

BROWN  COUNTY*  

COLUMBIA  COUNTY*  

DOOR  COUNTY*  

GERMANTOWN,  VILLAGE  OF  . 

GREEN  BAY,  CITY  OF 

IOWA  COUNTY*  

JANESVILLE,  CITY  OF 

JUNEAU  COUfiTY* 

JUNEAU  COUNTY*  

JUNEAU  COUNTY*  

LA  CROSSE  COUNTY* 

MANITOWOC,  CITY  OF  

MARATHON  COUNTY*  , 

MARINETTE  COUNTY* 

MEQUON,  CITY  OF 

MILWAUKEE,  CITY  OF  „.. 

MUSKEGO,  CITY  OF 


Map  panel  No. 


39037800058 
39037800158 

39031 70005D 

39031 70005D 

39031 70005D 

39039201008 

39039201008 

39039201008 

39039201008 

39039201008 
39039201008 
39039201008 
39039800598 

39039801108 
3901200002C 
39043200508 
3901 77001 OC 

3902360001 G 
39013200058 
3953730005A 
3953730005A 
3953730035A 
39040200058 

3905340002C 
3904190005C 
3901 79001 OF 
390809001 2C 

3908090012C 

3908090012C 

3908090012C 

390809001 2C 

390809001 2C 
39080900168 
55047800058 

55002001258 
5505810125C 
5501090065A 
55047200088 
5500220020E 
5505220225A 
5555600005D 

55057C0205C 
55057C0215C 
55057C0220C 
55021 701 20A 
5502408 

55024504008 
55025907558 
55089C0085D 
550278001 90 
55048600048 


Effective 
date 


01/10/95 
06/14/95 

06A)8/95 

06/08/95 

06A)8/95 

04/03/95 

04/03/95 

05/25/95 

05/30/95 

03/21/95 
02/03«5 
02/21/95 
06/05/95 

05/16/95 
01/25/95 
03/28/95 
05/30/95 

04/24/95 
03/23/95. 
01/31/95 
03/10/95 
05/23/95 
06/30/95 

03/03/95 
04/26/95 
04/25/95 
04/18/95 

05/12/95 

05/23/95 

05/12/95 

06/26«5 

02/07/95 
02A)7/95 
05/23/95 

01/27/95 
03A)3*^5 
01/25/95 
06/19/95 
01/30/95 
01/12/95 
04/1 0«5 

05/25/95 
05/25«5 
05/25/95 
04/04/95 
06/29/95 

02/01/95 
05/17/95 
03/15/95 
03/28/95 
05/12/95 


Case  No. 


95-05-468A 
95-05- 

1522A 
95-05- 

1356A 
95-05- 

1524A 
95-05- 

1526A 
95-05- 

1144A 

1162A 
95-05- 

1432A 
95-05- 

1452A 
95-05-336A 
95-05-752A 
95-05-81 6A 
95-05- 

1390A 
94-05-307P 
95-05-61 4A 
95-05-860A 
95-05- 

1310A 
95-05-087P 
95-05-804A 
95-05-464A 
95-05-O52A 
95-05-750A 
95-05- 

1188A 
95-05-035P 
95-05-390A 
94-05-1 89P 
95-05- 

1100A 
95-05- 

1294A 
95-05- 

1296A 
96-05- 

1298A 
95-05- 

1520A 
95-05-742A 
95-05-742A 
95-05- 

1206A 
95-05-^30A 
95-05-824A 
95-05-624A 
95-05-91 OA 
95-05-538A 
95-05-638A 
95-05- 

1092A 
95-05-001 P 
95-05-001 P 
95-05-001 P 
95-05-826A 
95-05- 

1758A 
95-05-240A 
95-05-962A 
95-05-792A 
95-05-884A 
95-05-648A 


Detemiina- 
tion 


01 
02 

02 

02 

02 

02 

02 

02 

01 

02 
02 
02 
02 

05 
02 
02 
02 

05 
01 
02 
01 
02 
02 

06 
01 
05 
01 

01 

01 

01 

01 

01 
01 
02 

02 
02 
02 
02 
02 
02 
02 

05 
05 
05 
02 
02 

02 
02 
02 
02 
02 
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Region 


05 
06 

05 
05 

05 
05 

05 
05 
05 

05 
05 

05 
05 

05 

05 
05 
05 
05 
05 

05 

05 

05 
05 
05 
06 

06 

06 

06 

06 
06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 19i95] 


State 


Wl 
Wl 

Wl 
Wl 

Wl 
Wl 

Wl 
Wl 
Wl 

Wl 
Wl 

Wl 
Wl 

Wl 

Wl 
Wl 
Wl 
Wl 
Wl 

Wl 

Wl 

Wl 
Wl 

wt 

AR 

AR 

AR 

AR 

AR 
AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 


Community 


NEW  BERLIN,  CITY  OF 
OUTAGAMIE  C0Uf>4TY* 

OUTAGAI^IE  COUNTY* 
OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUhfTY* 
OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 
OUTAGAMIE  COUNTY* 
OUTAGAMIE  COUNTY* 


OZAUKEE  COUNTY* 

PRAIRIE  DU  CHIEN.  CITY  OF 


RACINE  COUNTY*  

SILVER  LAKE,  VILLAGE  OF 


SUPERIOR.  CITY  OF 


TREMPEALEAU  COUNTY* 
WASHINGTON  COUNTY*  .. 
WASHINGTON  COUNTY  *  . 

WAUKESHA  COUNTY*  

WAUSHARA  COUNTY* 


WINNEBAGO  COUNTY  *  .. 

WINNEBAGO  COUI^TY  *  .. 

WINNEBAGO  COUNTY  *  .. 
WONEWOC.  VILLAGE  OF 
WONEWOC.  VILLAGE  OF 
CAMDEN.  QTY  OF  


f 


CAMDEN.  CITY  OF  

CAMDEN,  CITY  OF  ..... 
CLEBURNE  COUNTY* 


■ 


CRAWFORD  COUNTY  *  ... 
FAYETTEVILLE.  CITY  OF  . 

FAYETTEVILLE.  CITY  OF  . 

GREENWOOD,  CITY  OF  ... 

HOaY  GROVE.  CITY  OF  . 

JACKSONVILLE.  CITY  OF 

JACKSONVILLE.  OTY  OF 

JACKSONVILLE.  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE.  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE.  CITY  OF 


Map  panel  No. 


5504870002C 
55030200506 

5503020050B 
5503020083C 

5503020083C 
5503020084C 

5503020084C 
55030201 OOC 
55030201308 

55089C0055D 
555573A 

550347001  OB 
55021 00005B 

5501160002B 

555585A 
550471 0040B 
55047 10090B 
550476001 5B 
55054001 OOB 

5505370050C 

5505370075C 

55053701 OOC 
55057C0215C 
55057C0220C 
0501630002A 

0501630002A 

0501630004A 

05042401 25C 

05033C0170E 
05143C0092C 

05143C0115C 

0501980005B 

050157000rB 

0S01800005D 

0501800005D 

0501800005D 

0501800005D 

0501800005D 

0501 80001 OD 

0501 80001 OD 

0501800010D 

0501 80001 OD 


Effective 
date 


01/20/95 
04/21/95 

01/20/95 
05«)3/95 

03/03/95 
05/03/95 

01/13/95 
01/20/95 
05/25/95 

01/31/95 
05/30/95 

04/04/95 
06/08/95 

03/27/95 

03/21/95 
03/27/95 
02/01/95 
01/05/95 
05/25/95 

06/26/95 

06/30/95 

01/04/95 
05/25/95 
05/25/95 
04/03/95 

06/20/95 

04/03/95 

01/13/95 

04/20/95 
02/15/95 

03/27/95 

06/26/95 

05/04/95 

04/26/95 

04/28/95 

05/1095 

06A)6/95 

06/07/95 

03/10/95 

04/26/95 

05/04/95 

05/04/95 


Case  No. 


96-05-600A 
95-05- 

1116A 
95-05-364A 
95-05- 

1270A 
95-05-848A 
95-05- 

1270A 
95-05-628A 
95-0&-596A 
95-0&- 

1080A 
95-05-264A 
95-05- 

1314A 
95-05-e22A 
95-05- 

1644A 
94-05- 

1322A 
95-05-726A 
95-05-868A 
95-05-052A 
95-05-552A 
95-05- 

1234A 
95-05- 

1756A 
95-05- 

1614A 
95-05-072A 
95-05-001 P 
95-05-001 P 
R8-95-03- 

336 
R6-95-06- 

214 
R6-95-03- 

336 
R6-0&-01- 

046 
94-06-382P 
R6-95-02- 

195 
R6-95-03- 

262   . 
R6-95-06- 

332 
R6-95-05- 

026 
R6-05-04- 

280 
R6-95-04- 

319 
R6-05-05- 

217 
R6-95-06- 

057 
R6-95-06- 

090 
R6-95-03- 

112 
R6-95-04- 

283 
R6-95-05- 

020 
R6-95-05- 

024 


Determina- 
tion 


02 
02 

02 
02 

02 
02 

02 
02 
02 

02 
02 

02 
02 

01 

02 
02 
02 
02 
01 

02 

02 

02 
05 
05 
08 

01 

08 

02 

06 
01 

02 

01 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 


Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

i. ....... 

06  

06  

06  

06  

06  

06  

06  

06  

96  

i^   

06  

06  

06  

06  

06  

06  

06  ....... 

06 

::: 

06  

06  

06  

06  


LETTERS  OF  MAP  CHANGE— Continued 
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State 


AR 

AR 

AR 

AR 

AR 

AR 
AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 
AR 
AR 

AR 

AR 

AR 

AR 

LA 

LA 


Community 


JACKSONVILLE,  CITY  OF 
JEFFERSON  COUNTY  *  ... 
JONESBORO,  CITY  OF  .... 
JONESBORO,  CITY  OF  .... 
JONESBORO,  CITY  OF  .... 


LITTLE  ROCK,  CITY  OF 
LITTLE  ROCK,  CITY  OF 


LITTLE  ROCK,  CITY  OF 

LONOKE  COUNTY* 

LONOKE  COUNTY* 

PARAGOULD.  CITY  OF 
PARAGOULD,  CITY  OF 
PARAGOULD,  CITY  OF 
PARAGOULD,  CITY  OF 
PARAGOULD,  CITY  OF 
PINE  BLUFF,  CITY  OF  .. 
SEBASTIAN  COUNTY*  .. 
SEBASTIAN  COUNTY* .. 
SEBASTIAN  COUNTY* .. 
SHERWOOD.  CITY  OF  . 
SHERWOOD,  CITY  OF  . 
STUTTGART.  CITY  OF  . 
STUTTGART,  CITY  OF  . 
STUTTGART.  CITY  OF  . 
STUTTGART,  CITY  OF  . 
STUTTGART,  CITY  OF  . 
TEXARKANA,  CITY  OF  . 


VAN  BUREN.  CITY  OF 
VAN  BUREN.  CITY  OF 
VAN  BUREN,  CITY  OF 


VAN  BUREN.  CITY  OF  .... 
VAN  BUREN.  CITY  OF  .... 
WEST  FORK,  TOWN  QF  . 
WHITE  HALL,  CITY  OF  ... 
ALEXANDRIA,  CITY  OF  .. 
ALEXANDRIA.  CITY  OF  .. 


Map  panel  No. 

Effective 
date 

Casein. 

Determina- 
tion 

0501 80001 OD 

05/05/95 

R6-95-05- 
053 

02 

05044001 70B 

06/20/95 

R6-9S-06- 
283 

02 

05031 C0132C 

04/26/95 

R6-95-04- 
294 

02 

05031C0132C 

06/06^ 

R6-95-06- 
077 

02 

05031C0151C 

06/30/95 

R6-05-06- 
404 

01 

0501810002E 

06/06/95 

95-OS-152 

01 

0501810005E 

02/28/95 

R6-95-02- 
304 

01 

0501810006E 

03/08«5 

R6-95-03- 
037 

02 

05044801 75B 

03/09/95 

R6-95-03- 
084 

02 

0504480400B 

02/23/95 

R6-05-02- 
237 

02 

0500850000 

06/06/95 

R6-95-05- 
151 

08 

050085001 OD 

01/20^ 

R6-95-01- 
095 

02 

050085001 OD 

03/22/95 

R6-95-03- 
268 

02 

050085001 OD 

04/07/95 

R6-95-04- 
018 

02 

050085001  OD 

04/21/95 

R6-95-04- 
239 

02 

0501090015B 

06/05/95 

R6-95-06- 
013 

02 

050462  B 

06/26/95 

R6-95-06- 
017 

01 

0504629999 

06/26/95 

R6-95-06- 
018 

01 

0504629999 

06/26/95 

R6-9&-06- 
332 

01 

0502350001 D 

05/19/95 

179 

01 

0502350001 D 

06/19/95 

R6-95-06- 
22? 

02 

0500029999 

03/31/95 

R6-9&-03- 
356 

02 

0500029999 

05/18/95 

R6-95-04- 
129 

02 

0500029999 

04/27/95 

R6-95-04- 
300 

02 

0500029999 

04/27/95 

R6-95-04- 
303 

02 

0500029999 

06/26/95 

R6-95-06- 
334 

02 

050137  B 

04/13/95 

R6-95-04- 
128 

02 

05033C0170E 

06/1 3«5 

94-06-360P 

06 

05033C0170E 

04/20/95 

94-06-382P 

06 

05033C0170E 

04/26/95 

R6-95-04- 
311 

02 

05033C0170E 

05/31/95 

R6-95-05- 
257 

02 

05033C0170E 

05/31/95 

R6-95-05- 
258 

02 

05143C0i70C 

05/1 9«5 

R6-95-05- 
176 

05 

0503750002B 

02/08/95 

R6-95-02- 
102 

08 

2201460005E 

01/26/95 

R6-95-01- 
000 

01 

2201460005E 

02/23/95 

R6-95-01- 
145 

01 
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LETTERS  C3F  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  Jurte  30, 1995] 


Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


State 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 

U 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


Community 


ALEXANDRIA,  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA,  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALEXANDRIA.  CITY  OF 

ALLEN  PARISH  •  

ALLEN  PARISH  *  

ASCENSION  PARISH  *  . 

ASCENSION  PARISH  *  . 

ASCENSION  PARISH  *  . 
ASCENSION  PARISH  *  . 


BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 


Map  panel  No. 


2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460006E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201460005E 

2201 46001 OE 

2201 46001 OE 

2200090225B 

2200090225B 

22001 30030C 

22001 30030C 

22001 30040B 
22001 30070B 

2200330005C 

2200330005C 

2200330020C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 


Effective 
date 


02/23^ 

01/27/95 

02A)3/95 

02/03/95 

02A)3/95 

02/03/95 

02/23/95 

02/24/95 

02/24/95 

02/24/95 

02/28/95 

02/28/95 

03/08/95 

03/08/95 

03/08/95 

03/08/95 

03/20/95 

06/29/95 

02/03/95 

03/10/95 

03/08/95 

05I0M95 

03/06/95 
05/05/95 

02A)8/95 

06A)1/95 

01/06/95 

02A)8/95 

02/09/95 

02A)9/95 

02/10/95 

02/24/95 

04/07/95 

04rt)7/95 

04/18/95 


Case  No. 


R6-95-01- 

145 
R6-95-01- 

165 
R6-95-02- 

009 
R6-95-02- 

010 
R6-95-02- 

077 
R6-95-02- 

078 
R6-95-02- 

241 
R6-95-02- 

269 
R6-95-02- 

270 
R6-95-02- 

276 
R6-95-02- 

312 
R6-95-02- 

313 
R6-95-03- 

039 
R6-95-03- 

044 
R6-95-03- 

045 
R6-95-03- 

046 
R6-95-03- 

226 
R6-95-06- 

359 
R6-95-02- 

008 
R6-95-03- 

127 
R6-95-03- 

033 
R6-95-05- 

005 
95-06-1 28A 
R6-95-04- 

007 
R6-95-02- 

113 
R6-95-05- 

271 
R6-95-01- 

035 
R6-95-02- 

119 
R6-95-02- 

125 
R6-95-02- 

126 
R6-95-02- 

164 
R6-95-02- 

273 
R6-95-04- 

051 
R6-95-04- 

052 
R6-95-04- 

147 


Determina- 
tion 


Region 


01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

08 

02 

02 

02 

02 

02 

02 
02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 


06 
06 
06 
06 
06 
06 

k 

06 


06 
06 
06 
06 
06 
06 


06 
06 
06 
06 
06 
06 
06 

!S 

06 

06 
06 
06 
06 

06 
06 

06 

06 

06 

06 


State 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 
LA 

LA 

LA 
LA 
LA 
LA 

LA 
LA 

LA 

LA 

LA 

LA 


Community 


BOSSIER  aTY,  CITY  OF 
BOSSIER  CITY,  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY.  CITY  OF 
BOSSIER  CITY,  CITY  OF 

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  •  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

CADDO  PARISH  *  

CADDO  PARISH  *  

CADDO  PARISH  *  

CALCASIEU  PARISH*  

CALCASIEU  PARISH*  

.  CALCASIEU  PARISH*  


CATAHOULA  PARISH* 

EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 

EAST  BATON  ROUGE  PARISH 

EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 

EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 

EAST  BATON  ROUGE  PARISH 

JEFFERSON  PARISH  *  

JEFFERSON  PARISH  * 

KINDER,  TOWN  OF 


Map  panel  No. 


2200330030C 

2200330030C 

2200330030C 

2200330030C 

2200330030C 

220031 0220B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0285B 

220031 0295B 

220031 031 5B 

220031 0390B 

2200310435B 

220361 01 80B 

220361 0245B 

22036102858 

2200370375B 

2200370550B 

2200370575B 

2200470250C 
2200580G90D 
2200580095D 

2200580095D 

22005801 10D 
220058011 OD 
220058011 OD 
220058011 OD 

22005801 15D 
22005801 15D 

22005801 25C 

22051 C0030E 

22051C0030E 

220010 C 


Effective 
date 


05A)8/95 
05/08/95 
06/19/95 
06/19/95 
06/19/95 
01/26/95 
02/23/95 
02/23/95 
03/08/95 
05/08/95 
05/08/95 
06/01/95 
06/06«5 
06/06/95 
02/14/95 
04/12/95 
02/15/95 
04/20/95 
03/15/95 
01/26/95 
02/09/95 
05/12/95 
04/18/95 
03/1 5«5 

04/28/95 

03/09/95 
02/23/95 

06/29/95 

04/10/95 
05/03/95 
06/22/95 
02/10^5 

03/29/95 
03/16/95 

06/23/95 

01/30/95 

06/28/95 

02/27/95 


Case  No. 


R6-95-05- 

071 
R6-95-05- 

072 
R6-95-06- 

211 
Ro  w5  06~ 
.    212 
R6-95-06- 

233 
R&-95-01- 

132 
R6-95-02- 

231 
R6-95-02- 

242 
R6-95-03- 

052 
R6-95-05- 

073 
R6-95-05- 

074 
R6-95-05- 

315 
R6-«5-06- 

049 
R6-95-06- 

050 
R6-95-02- 

183 
R6-95-04- 

083 
R6-95-02- 

205 
R6-95-03- 

301 
R6-95-03- 

181 
R6-95-01- 

142 
R6-95-01- 

116 
R6-95-05- 

090 
R6-95-04- 

203 
R6-95-03- 

170 
95-06-1 96P 
95-06-1 50A 
R6-95-02- 

243 
R6-95-06- 

392 
95-06-1 83A 
95-06-221 A 
95-06-267A 
R6-95-01- 

143 
95-06-1 55A 
R6-95-03- 

186 
R6-95-04- 

328 
R6-95-01- 

075 
R6-95-06- 

107 
R6-05-02- 

285 


Determina- 
tion 


82 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

01 

06 
02 
02 

02 

02 
01 
02 
02 

02 
02 

02 

02 

02 

02 
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[Effective  January  1 ,  1995  through  June  30, 1995] 


Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

C^  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


State 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 

LA 

LA 
LA 
LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 
LA 
LA 

LA 

LA 

LA 

U 

LA 

LA 

LA 

LA 

LA 

LA 


Community 


KINDER,  TOWN  OF 

LAFAYETTE  PARISH*  

LAFAYETTE  PARISH* 

LAFAYETTE  PARISH*  . 

LAFAYETTE,  CITY  OF  

LAFAYETTE,  CITY  OF  

LAKE  CHARLES,  CITY  OF 

UVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

LIVII^STON  PARISH* 


LIVINGSTON  PARISH* 
LIVINGSTON  PARISH* 

UVINGSTON  PARISH* 


MORGAN  CITY,  CITY  OF  

NEW  ORLEANS/ORLEANS  PARISH 
NEW  ORLEANS/ORLEANS  PARISH 


OPELOUSAS,  CITY  OF 


RAPIDES  PARISH* 


RAPIDES  PARISH* 

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF 

SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF 


Map  panel  No. 


220010 C 

2201010050C 

2201010065C 

2201010080C 

2201050005E 

2201 05001 OF 

22004000100 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

2201130025B 

22011 301 OOB 
2201130100B 

22011 301 75B 

2201 960001 C 
2252030095E 
22520301 60E 

2201 730001 B 

2201 4501 65B 

2201450250B 

2200360008B 

220036001 OC 

220036001 9B 
220036001 9B 
2200360024B 
2200360028D 

2200360028D 

2200360028D 

2200360029C 

2200360029C 

2200360029D 

2200360030C 

2200360030C 

2200360030D 

2200360030D 

2200360033D 


Effective 
date 


04/17/95 

04/26/95 

04/26/95 

06/07/95 

01/27/95 

02/08/95 

02/14/95 

01/05/95 

05/16/95 

05/16/95 

06/05/95 

06«)7/95 

06/29/95 

04/25/95 
01/05/95 

01/27/95 

06/28/95 
05/05/95 
01/05/95 

04/26«5 

01/26/95 

02/03/95 

01/09/95 

03/08/95 

02/17/95 
04/20/95 
04/20/95 
06/06/95 

06/20/95 

06/29/95 

01/13/95 

04/12/95 

05/19/95 

03A)9/95 

03/08/95 

06/06/95 

06/19/95 

06/19/95 


Case  No. 


R6-95-04- 

097 
R6-95-04- 

279 
R6-95-04- 

088 
R6-95-05- 

086 
R6-95-01- 

154 
R6-95-02- 

116 
R6-95-02- 

180 
R6-95-01- 

009 
R6-95-05- 

078 
R6-95-05- 

079 
R6-95-06- 

020 
R6-95-06- 

081 
R6-95-06- 

398 
95-06-21 8A 
R6-95-01- 

010 
R6-95-01- 

162 
95-06-21  IP 
95-06-256A 
R6-94-11- 

074 
R6-95-04- 

265, 
R6-95-01- 

136 
R6-95-02- 

011 
R6-95-01- 

057 
R6-95-03- 

073 
95-06-1 20A 
95-06-1 98A 
95-06-1 98A 
R&-95-06- 

075 
R6-95-06- 

284 
R6-05-06- 

394 
R6-95-01- 

078 
R6-95-04- 

093 
R6-95-03- 

297 
R6-95-02- 

173 
R6-95-03- 


058 
R6-95-06- 

053 
R6-95-08- 

040 
R6-95-06- 

234 


Determina- 
tion 


02 
01 
02 
01 
02 
01 
02 
02 
02 
02 
02 
02 
02 

02 

02 

08 

05 
02 
02 

02 

02 

02 

02 

02 

01 
02 
02 
02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

01 


Region 

06  

06  

08  

08  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

08  

08  

06  ....... 

06 

06  

06  

06  

06  

06  

06  


State 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 

LA 

LA 

NM 

NM 
NM 
NM 
NM 

NM 

NM 
NM 
NM 

NM 
NM 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


Community 


SHREVEPORT,  CITY  OF 

SUDELL,  CITY  OF 

ST.  LANDRY  PARISH  *  ... 

ST.  UNDRY  PARISH  *  ... 

ST.  LANDRY  PARISH  *  ... 

ST.  MARTIN  PARISH  *  .... 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH  * 
ST.  TAMMANY  PARISH  * 


SULPHUR.  CITY  OF , 

VILLE  PLATTE,  TOWN  OF 

ALBUQUERQUE.  CITY  OF 

ALBUQUERQUE.  CITY  OF 
ALBUQUERQUE.  CITY  OF 
BERNAULLO  COUhflV  *  ... 
CARLSBAD,  CITY  OF 


CARLSBAD,  CITY  OF 


DONA  ANA  COUNTY  * 
DONA  ANA  COUNTY*  . 
SANTA  FE  COUNTY*  .. 


SANTA  FE,  CITY  OF  . 
VALENCIA  COUNTY* 


BIXBY,  TOWN  OF 

BROKEN  ARROW,  CITY  OF 

CHICKASHA,  CITY  OF 

CREEK  COUNTY* 

CREEK  COUNTY*  

EDMOND,  CITY  OF 

EDMOND,  CITY  OF  

EDMOND,  CITY  OF 

EDMOND,  CITY  OF 

EL  RENO,  CITY  OF 

FAIRVIEW.  CITY  OF 


Map  panel  No. 


2200360034D 

2202040005B 

2201650050C 

2201650400C 

2201650400C 

2201780225B 

2252050245C 

2252050245C 

2252050245C 

2252050245C 

2252050300C 

225205041 5C 

2252050440C 
2252050440C 

2200410002B 

220070  B 

3500020000 

3500020002C 
3500020008C 
3500010000 
3500170000 

35001 70003B 

35013C0629E 
35013C0637E 
35006901 75B 

350070001  IB 
3500860185C 

400207001 OB 

4002360004D 

4002340002D 

4004900000 

4004900003B 

4002520020B 

4002520020B 

4002520025D 

4002520025D 

4053770025C 

40011200018 


Effective 
date 


03/22/95 

03/22/95 

04/10/95 

06A)5/95 

06/20/95 

06/29/95 

01/13«5 

03/20/95 

05/19/95 

06/29/95 

01/13/95 

06A)7/95 

05/04/95 
06/26/95 

03/06/95 

06/01/95 

05/19/95 

06/23/95 
05A)4/95 
01/26/95 
04/24/95 

05/18/95 

0M3O/95 
01/30/95 
04/07/95 

02/22/95 
06/26/95 

04A)7/95 

05/19/95 

05/31/95 

06/01/95 

05/12/95 

03/14/95 

05/31/95 

03A)3/95 

06/28/95 

03/23/95 

01/13/95 


Case  No. 


R6-95-03- 

251 
R6-95-03- 

249 
R6-95-04- 

046 
R6-95-06- 

026 
R6-95-06- 

291 
R6-95-06- 

219 
R6  95  01" 

052 
R6-95-03- 

250 
R6-95-05- 

183 
R6-95-06- 

397 
R6-95-01- 

054 
R6-95-06- 

106 
95-06-1 82A 
R6-95-06- 

078 
R6-95-02- 

232 
R6-95-03- 

035 
R6-95-05- 

209 
95-06-247P 
95-06-1 47P 
95-06-086P 
R6-95-04- 

248 
R6-95-05- 

138 
95-06-080A 
95-06-080A 
R6-05-04- 

039 
95-06-O45A 
R6-95-06- 

323 
R6-95-03- 

113 
R6-95-05- 

218 
R6-95-05- 

226 
R6-95-05- 

319 
R6-95-05- 

083 
R6-95-03- 

132 
R6-95-05- 

329 
R6-95-03- 

002 
R6-95-05- 

280 
R6-95-03- 

232 
R6-05-01- 

050 


Determina- 
tion 


08 

08 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 

02 
01 

08 

02 

02 

05 
05 
05 
08 

02 

08 
08 
02 

01 
02 

02 

02 

02 

08 

02 

02 

02 

02 

02 

02 

08 
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Letters  of  Map  Change— Continuecl 

(Effective  January  1,  1995  tfirough  June  30,  1995} 


Region 

06  

06  

06  

06  

06  

06  

06  

06  „ 

06  

06  

06  

06  

06  

06  

06  

06  

06  .; 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06 


State 


Community 


Map  panel  No. 

Effective 
date 

Case  No. 

Detemfiina- 
tion 

4001 120001 B 

02/15/95 

R6-95-02- 

199 

02 

4004830085C 

05/18/95 

R6-95-05- 
081 

02 

400387  A 

03/15/95 

R6-95-01- 
013 

02 

4002090000 

01/18/95 

95-O6-064A 

01 

4002090005B 

04/17/95 

R6-95-04- 
144 

02 

40047701 25A 

04/28/95 

95-06-255P 

06 

40031 C0232C 

04/18/95 

R6-95-04- 
204 

02 

40031 C0232C 

05m/95 

R6-95-05- 
021 

02 

40031 C0252C 

01/24/95 

95-06-039A 

01 

40031 C0252C 

01/26«5 

R6-95-01- 
133 

02 

40031 C0254C 

04/26/95 

94-06-1 34P 

05 

4004580004B 

03/09/95 

R6-9&-02- 
022 

08 

400405001 5D 

06/19/95 

R6-95-06- 
217 

02 

4000440001 E 

01/31/95 

R6-95-01- 
067 

02 

4000440001 E 

05/01/95 

R6-95-04- 
318 

02 

4000440001 E 

06A)1/95 

R6-95-05- 
275 

02 

4004090005A 

01/05/95 

R6-94-12- 
197 

02 

400409001 OB 

05/1 8«5 

R6-95-05- 
165 

02 

400046001 SB 

01/05/95 

95-06-040A 

01 

400046001 5B 

03/22/95 

R6-95-03- 
238 

08 

40047C0115C 

04/10/95 

R6-95-04- 
067 

02 

4053780000 

04126/95 

R6-95-04- 
268 

08 

4053780080C 

05/18«5 

R6-95-05- 

164 

02 

4053780080C 

05/19/95 

R6-95-05- 
172 

02 

40537801 IOC 

01/27/95 

R6-95-01- 
007 

02 

40537801 IOC 

02/28«5 

R6-95-02- 
305 

02 

40537801 IOC 

03/24/95 

R6-95-03- 
275 

02 

40537801  IOC 

03/28/95 

R6-95-03- 
307 

02 

40537801 IOC 

04/18/95 

R6-95-04- 
200 

02 

40537801 SOD 

05/08/95 

R6-95-05- 
069 

02 

40537801 65D 

05/05«5 

95-06-252A 

02 

40537801 65D 

05/01/95 

R6-95-04- 
316 

02 

40537801 70E 

02/15/95 

R6-95-01- 
055 

02 

40537801 70E 

06^6/95 

R6-95-06- 
305 

02 

40537801 90F 

04/1 0«5 

R6-95-04- 
059 

02 

40537801 90F 

'05«1/95 

R6-95-06- 
007 

02 

40537801 95C 

01/13/95 

R6-9S-01- 
064 

02 

40537801 95C 

02A)9/95 

R6-95-02- 
135 

02 

OK 

OK 

OK 

OK 
OK 

OK 
OK 

OK 

OK 
OK 

OK 
OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 
OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 
OK 

OK 

OK 

OK 

OK 

OK 

OK 


FAIRVIEW,  CITY  OF 

GRADY  COUNTY*  

HARTSHORNE,  CITY  OF 


JENKS,  CITY  OF 
JENKS.  CITY  OF 


KAY  COUNTY* 

LAWTON.  CITY  OF 

LAWTON,  CITY  OF 

LAWTON.  CITY  OF 
LAWTON,  CITY  OF , 

LAWTON,  CITY  OF 
MAYES  COUI^TY*  . 


MIDWEST  CITY.  CITY  OF 

MOORE.  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MUSTANG,  CITY  OF  

MUSTANG,  CITY  OF  


OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 

OKLAHOMA  CITY,  CITY  OF 

OKLAHOMA  CITY,  CITY  OF 

OKLAHOMA  CITY.  CITY  OF 

OKLAHOMA  CITY.  CITY  OF 

OKUHOMA  CITY.  CITY  OF 

OKLAHOMA  CITY,  CITY  OF 


NORMAN,  CITY  OF 
NORMAN,  CITY  OF 


NORTH  ENID,  TOWN  OF 

OKLAHOMA  CITY,  CITY  OF  .„ 

OKLAHOMA  CITY,  CITY  OF  

OKLAHOMA  CITY,  CITY  OF  „ 

OKLAHOMA  CITY.  CITY  OF  

OKLAHOMA  CITY.  CITY  OF  , 

OKLAHOMA  CITY.  CITY  OF  

OKLAHOMA  CITY.  CITY  OF  

OKLAHOMA  CITY,  CITY  OF  *., 

OKLAHOMA  CITY.  CITY  OF  
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LETTERS  OF  MAP  CHANGE— Continued 

[Effective  January  1. 1995  througti  June  30, 1995] 


Region 

06  . — 

06  

06  

06  ...... 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


State 


OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Community 


OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 

PAYNE  COUNTY* 

PAYNE  COUNTY* 

PAYNE  COUf^TY* 

PIEDMONT,  CITY  OF 

P0I«4CA  CITY.  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE.  CITY  OF 

SHAWNEE,  CITY  OF 

STILLWATER,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  QTY  OF  

TULSA.  CITY  OF  

TULSA.  CITY  OF  

TULSA.  CITY  OF  

TULSA.  CITY  OF  

TULSA.  CITY  OF  .....^ 

WAGONER  COUNTY* 

WAGONER  COUNTY* 

WARR  ACRES,  CITY  OF  

WARR  ACRES,  CITY  OF  

WARR  ACRES.  CITY  OF  ..... 


MiV>  panel  No. 

Effective 
date 

CaseNa 

Determina- 
tion 

40537801 95C 

05/05/95 

Rfr-95-04- 

199 

02 

40537801 95C 

06/07/95 

R6-95-06- 
119 

02 

40537801 95C 

06/19/95 

R6-95-06- 
228 

02 

40537801 95C 

06/29/95 

R6-«5-06- 
347 

02 

4053780200D 

05rt)4/95 

R6-95-05- 
027 

02 

405378n??5E 

03/14/95 

R&-95-03- 
153 

02 

4053780255C 

04/10/95 

R6-95-04- 
066 

02 

4053780255C 

05A)4/95 

035 

02 

4053780255C 

05/19/95 

R6-95-05- 
173 

02 

4053780265D 

06/22/95 

R6-95-06- 
298 

02 

40049301  IOC 

03/30/95 

R6-«5-03- 
336 

02 

40049301400 

06/06/95 

R6-95-06- 
041 

02 

40049301 60C 

03/31/95 

R6-«5-03- 
354 

02 

4000270025B 

04/17/95 

R6-05-04- 
086 

02 

4000800005C 

06A30/95 

R6~95— 0&— 
408 

02 

40125C0101D 

02/03/95 

R6-94-12- 
189 

02 

40125C0101D 

02/08/95 

R6-95-02- 
110 

02 

40125C0101D 

02/17/95 

R6-95-02- 
218 

02 

40125C0101D 

03/24/95 

R6-95-03- 
277 

02 

40125C0101D 

06/05/95 

R6-95-06- 
035 

02 

40125C0125D 

06/29/95 

367 

02 

4053800003C 

04/10/95 

R6-95-04- 
025 

01 

405381 0060F 

02/1 6«5 

R5-95-02- 
206 

02 

405381 0070F 

01/30/95 

R6-95-01- 
169 

02 

4a'»3810070F 

03A)8/95 

R6-95-02- 
050 

08 

405.'W10070F 

02/03/95 

R6-95-02- 
079 

02 

405381 0070F 

04/03/95 

R6-95-03- 
363 

02 

405381 0070F 

04/26/95 

R6-95-04- 
295 

02 

405381 0070F 

05/17/95 

Ro  05  0&" 

132 

02 

405381 0090F 

03/08/95 

R6-95-03- 
034 

02 

40021 50027B 

01/27/95 

R6-95-01- 
166 

02 

4002150031 B 

04/20/95 

R6-95-04- 
222 

02 

4004490001 A 

01/04/95 

R6-95-01- 
005 

02 

4004490001 A 

04/07/95 

R6-95-04- 
009 

02 

4004490001 A 

04/28/95 

R6-«5-04- 
320 

02 

45464 
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Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


OK 

OK 
OK 

OK 

OK 

OK 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Letters  of  Map  Change— Continued 

[Effective  January  1, 1995  through  June  30. 199^ 


Communily 


WARR  ACRES.  OTY  OF 

YUKON,  CITY  OF  

YUKON,  CITY  OF  


YUKON.  CITY  OF 

YUKON.  CITY  OF  

YUKON.  CITY  OF  

ABILENE,  CITY  OF 

ALAMO  HEIGHTS,  CITY  OF 


ALLEN,  CITY  OF 

AMARILLO.  CITY  OF 


ARUNGTON,  OTY  OF 

ARLINGTON,  CITY  OF 

ARLINGTON,  CITY  OF 

ARLINGTON.  CITY  OF 

ARUNGTON,  CITY  OF 

ARUNGTON,  CITY  OF 

ARUNGTON,  CITY  OF 

ARUNGTON,  CITY  OF 
ARUNGTON,  CITY  OF 

ARUNGTON.  CITY  OF 

ARUNGTON,  CITY  OF 

ARUNGTON,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 


AUSTIN.  CITY  OF 
AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN.  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  QTY  OF 

AZLE,  CITY  OF  .... 


Map  panel  No. 


4004490001 A 

4000280005B 
400028001 OB 

400028001 OB 

40002800108 

40002800106 

4854500035D 

4800360001C 

48085C0385E 
4805290033A 

48439C0164G 

48439C0195G 

48439C0196G 

48439C0203G 

48439C0203G 

48439C0232G 

48439C0234G 

48439C0237G 
48439C0237G 

48439C0237G 

48439C0237G 

48439C0237G 

48453C0000 

48453C0120E 

48453C0125E 
48453C0125E 

48453C0155E 

48453C0155E 

48453C0165E 

4845X01 70E 

48453C0205E 

48453C0205E 

48453C0210E 

48453C0255E 

4d453C0260E 

48453C02g0E 

4805840005B 


Effective 


05/04/96 

04/20/95 
02/28/95 

02/28/95 

04/07/95 

04/12/95 

05A)1/95 

04/24/95 

04/26/95 
06/06/95 

1/06/95 

6/20/95 

2/10/95 

6/19/95 

6/19/95 

2/28/95 

6A)1/95 

5/23/95 
3/24/95 

3/30/95 

4/26/95 

4/26/95 

5/1 9«5 

1/20/95 

5/16/95 
1/27/95 

1/13/95 

6/29/95 

6/26/95 

3/08/95 

1/26/95 

6/20/95 

2/08/95 

5/31/95 

4/18/95 

6/29/95 

4/12/95 


Case  No. 


R6-95-05- 
044 

R6-95-02- 
292 

no  95  02" 

293 
R6-95-04- 

004 
R6-95-04- 

098 
R6-95-04- 

327 
R6-95-04- 

255 
95-06-046P 
R6-95-0&- 

062 
R6-94-12- 

206 
R6-95-06- 

289 
R6-95-02- 

148 
R6-95-06- 

252 
R6-95-06- 

254 
R6-95-02- 

284 
R6-95-05- 

318 
95-06-21 9P 
R6-95-03- 

291 
R6-95-03- 

332 
R6-95-04- 

298 
R6-95-04- 

299 
R6-95-05- 

206 
R6-95-01- 

090 
95-06-1 37P 
R6-95-01- 

163 
R6-95-01- 

056 
R6-95-06- 

376 
R6-95-06- 

324 
R6-95-03- 

049 
R6-95-01- 

119 
R6-95-06- 

088 
R6-95-02- 

108 
R6-95-05- 

250 
R6-95-04- 

148 
R6-95-06- 

358 
R6-95-04- 

101 


Determina- 
tion 


oe 

01 
02 

01 

^  01 

01 

02 

08 

05 
02 

02 

02 

02 

02 

02 

02 

02 

06 
02 

02 

01 

01 

08 

02 

06 
02 

02 

08 

08 

02 

02 

02 

08 

02 

02 

02 

02 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 


Region       State 


06 


96 


TX 


Cofiwnunity 


AZLE,  CITY  OF 

BEAUMONT,  CITY  OF  . 


BEDFORD,  CITY  OF 

BEE  COUNTY* 

BELL  COUNTY* 

BELL  COUNTY* 

BELL  COUNTY* 

BELL  COUNTY* 


BEXAR  COUNTY* 
BEXAR  COUNTY* 

BEXAR  COUNTY* 

BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 

BEXAR  COUNTY* 
BEXAR  COUNTY* 


BEXAR  COUNTY* 

BEXAR  COUNTY*  . 

BEXAR  COUNTY* 

BEXAR  COUNTY* ..._., 
BRAZORIA  COUf^TY* 
BRAZORIA  COUNTY* 
BRYAN,  CITY  OF 


BURNET  COUNTY* 


BURNET  COUNTY* 

BURNET  COUNTY*  

CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 

CARROLLTON.  CITY  OF 

CARROUTON,  CITY  OF 

CARROUTON.  CITY  OF 

CARROLLTON,  CITY  OF 


CEDAR  HILL.  CITY  OF 
CEDAR  HILL,  CITY  OF 
CEDAR  HILL,  CITY  OF 
CHEROKEE  COUNTY*  , 


COLLEGE  STATION,  CITY  OF 
COLLEGE  STATION,  CITY  OF 
COLLEGE  STATION,  CITY  OF 


COLLEYVILLE.  TOWN  OF 
COLLEYVILLE.  TOWN  OF 

COLLEYVILLE,  TOWN  OF 

COLLEYVILLE,  TOWN  OF 

COLLEYVILLE,  TOWN  OF 

COLLIN  COUNTY* 


Map  panel  No. 


4805840006B 
4854570050C 

48439C0095G 

4800260255B 

4807060050B 

48070601 95B 

4807060225B 

4807060280B 

4800350050C 
48003501 70D 

48003501 70D 

48003501 85C 
48003501 85C 
4800350185C 

4800350305C 
4800350305C 

480035031 5B 
48003503156 
4800350320D 
48003506506 
48039C0010H 
48039C0010H 
48041C0141C 

48053C0150C 

48053C0285C 
48053C0380C 
4801670005F 
4801670005F 

4801670005F 

4801670005F 

4801670005F 

4801670005F 

48016800106 
48016800156 
4801680020C 
48073900016 

48041C0142C 
48041C0144C 
48041C0161C 

48439C0060G 
48439C0060G 

48439C0065G 

48439C0100G 

48439C0100G 

48085C0125E 


Effective 
date 


3/29/95 
5/08/95 

2A)9/95 

1/20/95 

6/26/95 

3/15/95 

6/01/95 

6/20/95 

2/17/95 
1/26/95 

1/31/95 

3/13/95 
2/08/95 
3«1/95 

4/27/95 
5/19/95 

4/11/95 
4/27/95 
4/11/95 
2/10/95 
3/17/95 
6/30/95 
3/1 3«5 

4/13/95 

6«)7/95 
1/26/95 
1/11/95 
3/09/95 

4/20/95 

4/21/95 

5/18/95 

6/29/95 

5/12/95 
4/11/95 
5/02/95 
6/05/95 

1/30/95 
5/25/95 
2/23/95 

3/30/95 
1/26«5 

1/18/95 

6/29/95 

6/01/95 

2/27/95 


Case  No. 


95-06-01 5P 
R6-95-05- 

066 
R6-«5-02- 

136 
R6-95-01- 

099 
R6-95-06- 

333 
R6-95-03- 

164 
R6-95-05- 

264 
R6-95-06- 

288 
95-06-1 08P 
R6-96-01- 

152 
R6-95-01- 

174 
94-06-268P 
95-06-1 07P 
R6-95-03- 

331 
95-06-200P 
R6-95-05- 

130 
94-06-1 49P 
95-06-200P 
94-06-1 49P 
94-06-301 P 
95-06-1 24A 
95-06-281 A 
R6-95-02- 

007 
R8-«5-04- 

134 
95-05-219 
95-06-076A 
95-06-067P 
R6-95-03- 

110 
R6-95-04- 

210 
R6-95-04- 

234 
R6-95-05- 

200 
R6  05  O^" 

376 
95-06-098P 
95-O6-069P 
95-06-1 56P 
R6-95-06- 

047 
95-06-1 16A 
95-06>251A 
R6-95-02- 

233 
95-06-054P 
R6-95-01- 

123 
R6-95-01- 

001 
R6~w5—0^' 

270 
R6-95-05- 

286 
R6-95-02- 
280 


Delennina- 

tion 


05 
02 

02 

02 

02 

02 

08 

02 

06 
02 

02 

05 
06 
02 

06 
02 

05 
06 
05 
06 
01 
01 
02 

02 

02 
02 
06 
02 

02 

02 

01 

02 

06 
06 
06 
02 

02 
02 
02 

05 
01 

02 

02 

02 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
(Effective  January  1 ,  1995  through  June  30, 1995] 


Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  „ 

08  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


State 


TX 

TX 
TX 
TX 
TX 

TX 
TX 
TX 
TX 

TX 

TX 

TX 

TX 
TX 
TX 

TX 

TX 
TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


COaiN  COUNTY* 


COaiN  COUNTY* 

COLLIN  COUNTY* 

COLUMBUS,  CITY  OF 

COMAL  COUNTY*  


COPPELL,  CITY  OF 

COPPELL  CITY  OF  

COPPELL,  QTY  OF  

COPPELL,  CITY  OF  


COPPERAS  COVE,  CITY  OF 
COPPERAS  COVE.  CITY  OF 
COPPERAS  COVE.  CITY  OF 


CORINTH,  TOWN  OF 

DALUS,  CITY  OF  

DALLAS,  OTY  OF  


DALLAS.  CITY  OF 

DALLAS.  CITY  OF 
DALLAS,  CITY  OF 

DALLAS,  CITY  OF 
DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 
DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS.  CITY  OF 

DALLAS.  CITY  OF 
DALLAS.  CITY  OF 
DALLAS,  CITY  OF 


DALLAS,  CITY  OF  .. 
DALLAS,  CITY  OF  .. 
DENTON  COUNTY* 
DENTON,  CITY  OF  . 
DENTON,  CITY  OF  . 
DENTON,  CITY  OF  . 
DENTON,  CITY  OF  . 
DENTON.  CITY  OF  . 
DENTON,  CITY  OF  . 
DENTON.  CITY  OF  . 


Map  panel  No. 

Effective 
date 

Case  No. 

Detemiina- 
tion 

48085C0125E 

2J27/95 

R6-95-02- 
281 

02 

48085C0385E 

5/30^ 

95-06-009P 

05 

48085C0395E 

5/3W95 

95-06-009P 

05 

46089C0145C 

5/31/95 

95-06-249A 

02 

4854630095C 

2J23/95 

R6-95-02- 
236 

02 

4801 70001 OE 

M2S/95 

94-06-307P 

05 

4801 70001 OE 

3/29/95 

95-06-01 9P 

06 

4801 70001 OE 

4/06/95 

95-06-1 77A 

01 

4801 70001 OE 

6/28«5 

R6-95-06- 
344 

02 

4801550005D 

2/07/95 

R6-95-02- 
088 

02 

4801550005D 

3/15/95 

R6-95-03- 
168 

08 

4801550005D 

3/23/95 

Rfr-95-03- 
269 

02 

4811430003B 

3A)3/95 

95-06-1 26P 

06 

4801710005C 

6/1 4«5 

95-06-241 P 

05 

4801710005C 

4/11/95 

R6-95-03- 
358 

02 

4801710005C 

6/29/95 

R6-95-06- 
405 

02 

48017100100 

3A)1/95 

95-06-O62P 

05 

4801710010D 

1/18«5 

R6-95-01- 
085 

02 

4801710030D 

3«1/95 

95-06-062P 

05 

4801710030D 

2/07/95 

R6-95-02- 
087 

01 

4801710030D 

3A)3/95 

R6-95-03- 
015 

01 

4801710030D 

6A)6/95 

R6-9fr-06- 
074 

02 

48017100600 

3/31/95 

R&-95-03- 
012 

02 

4801710065C 

1/27/95 

R6-95-01- 
127 

02 

4801710090D 

3/20/95 

95-06-1 05P 

05 

4801710090D 

4/20/95 

R6-95-03- 
361 

02 

4801710100D 

04/05«5 

R6-95-04- 
002 

02 

48017101000 

04/20/95 

R6-95-04- 
209 

02 

4801710135D 

02J06I95 

95-06-O44P 

05 

4801710140D 

02/06/95 

95-06-044P 

05 

4801710180D 

01/13«5 

R6-94-11- 
169 

02 

4801710186D 

06A)6/95 

R6-95-06- 
048 

02 

4801710215C 

06/06/95 

000 

02 

48077401 80B 

06/1 6«5 

R6-«6-06- 
239 

02 

4801940005D 

04/1 8«5 

H6-95-04- 
184 

01 

4801940005D 

04/18/95 

R6-95-04- 
185 

01 

4801940005D 

04/18/95 

R6-95-04- 
186 

01 

4801940010D 

02/09/95 

R6-95-02- 
130 

02 

4801 94001 OD 

'02J22J96 

R6-95-02- 
222 

01 

4801 94001 OD 

02/22/95 

R6-95-02- 
223 

01 

4801 94001 OD 

02«4/95 

R6-95-02- 
271 

01 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 

TX 
TX 
TX 

TX 


Community 


DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON.  CITY  OF 
DENTON.  CITY  OF 
DENTON.  CITY  OF 
DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON,  aTY  OF 
DENTON,  CITY  OF 
DENTON,  CfTY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 


DENTON,  aTY  OF 

DUNCANVILLE,  CITY  OF 


EL  PASO.  CITY  OF 
EL  PASO,  CITY  OF 
EL  PASO,  CITY  OF 

EL  PASO,  CITY  OF 

EL  PASO.  QTY  OF 

ELUS  COUNTY*  


EULESS.  CITY  OF 

FARMERS  BRANCH,  CITY  OF 

FARMERS  BRANCH.  CITY  OF 

FARMERS  BRANCH,  CITY  OF 

FLOWER  MOUND,  TOWN  OF  . 

FLOWER  K«)UND.  TOWN  OF  . 

FLOWER  MOUND,  TOWN  OF  . 

FLOWER  MOUND,  TOWN  OF  . 

FLOWER  MOUND,  TOWN  OF  . 


FORT  BEND  COUNTY  L.I.D.  #7 

FORT  WORTH.  CITY  OF  

FORT  WORTH,  CITY  OF  


FORT  WORTH,  CITY  OF 
FORT  WORTH,  CITY  OF 
FORT  WORTH,  CITY  OF 

FORT  WORTH,  CITY  OF 


Map  panel  No. 


4801940010D 
48019400100 
4801 94001  OD 
4801 94001 OD 
4801 94001 OD 
4801 94001  OD 
480194001  OD 
4801940010D 
48019400100 
4801940010D 
4801 94001  OD 
4801940010D 

• 

4801 94001 OD 

4801 94001 OD 

4801 94001 OD 

4801940020D 
4801730005D 

4802140009C 
480214001 5C 
4802140021C 

48021 40026C 

4802140048B 

4807980025B 

48439C0100G 
4801740005C 

4801740005C 

4801740005C 

4807770005A 

4807770005A 

4807770005A 

4807770005A 

480777001 5B 

48157C0235H 
48439C0055G 
48439C0085G 

48439C0090G 
48439C0090G 
48439C0090G 

48439C0090G 


Effective 


02/24/95 

02/24/96 

02/24/95 

02/28/95 

02/28/95 

03/08/95 

03A)a/96 

03/08/95 

03/08/95 

03/08/95 

03/15/95 

03/20/95 

03/20/95 

03/22/95 

03/22/95 

05/31/95 
05/04/95 

06/16/95 
06/16/95 
05/18/95 

06/07/95 

06A)5/95 

03/31/95 

02/14/95 
03/15/95 

04/20/95 

06/06/95 

03/10^ 

06/06/95 

06/19/95 

06/19/96 

05/04/95 

04/13/95 
05/10/95 
03/31/95 

01/04/95 
05/10/95 
01/26/95 

04/13/95 


Case  No. 


R6-95-02- 

272 
R6-05-02- 

274 
R6-95-02- 

275 
R6-95-02- 

310 
R8-95-02- 

311 
R6-95-03- 

040 
R6-95-03- 

041 
R6-05-03- 

042 
R6-95-03- 

043 
R6-95-03- 

047 
R6-95-03- 

175 
R6-05-03- 

205 
R6-95-03- 

231 
R6-95-03- 

266 
R6-95-03- 

267 
95-06-228P 
R6-95-03- 

274 
94-06-363P 
94-06-363P 
R6-95-05- 

137 
R6-95-06- 

099 
R6-95-06- 

024 
R6-95-03- 

289 
95-O6-059P 
R6-95-03- 

173 
R6-95-04- 

225 
R6-95-06- 

060 
R6-95-03- 

116 
R6-95-05- 

180 
R6-95-06- 

251 
R6-95-06- 

253 
R6-95-05- 

006 
95-06-205P 
95-06-1 91 P 
R6-95-03- 

359 
94-06-323P 
95-06-191P 
R6-95-01- 

118 
R6-96-04- 

133 


Determina- 
tion 


01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

05 
02 

05 
05 
02 

02 

02 

01 

05 
02 

08 

02 

02 

02 

02 

02 

02 

06 
05 

01 

06 
05 
02 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  Jwwary  1. 1996  through  June  30. 1995] 


Region 

06  

06  

08  

06  

06  ...... 

06  

08  

06  

06  

06 

06 

08  

06  

06  

06  

06  

06  

06  

08  

06  

06  

08  

06  

06  

06  

06  

06  .. 

06  

06  

08  

08  

08  

08  

08  

06  

06  

08  

08  

06  _ 

06  


State 


TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


FORT  WORTH.  CITY  OF 

FORT  WORTH.  CITY  OF 
FORT  WORTH.  CTTY  OF 

FORT  WORTH.  CTTY  OF 

FORT  WORTH.  CITY  OF 
FORT  WORTH.  CITY  OF 

FORT  WORTH.  OTY  OF 


FREDERICKSBURG.  CITY  OF 

FRISCO,  CITY  OF 

FRISCO.  CITY  OF  


GARDEN  RIDGE.  CITY  OF  . 

GARLAND.  CITY  OF 

GILLESPIE  COUNTY*  

GILLESPIE  COUNTY*  

GILLESPIE  COUNTY*  

GORDON.  TOWN  OF 

GRANBURY.  CITY  OF 

GRAND  PRAIRIE,  CITY  OF 

GRAND  PRAIRIE.  CITY  OF 

GRAND  PRAIRIE,  CITY  OF 

GRAPEVINE.  CITY  OF 

GRAPEVINE,  aTY  OF 


GRAPEVINE.  CITY  OF 
GRAPEVINE.  CITY  OF 
GRAPEVINE,  CITY  OF 


GRAPEVINE.  CITY  OF  .. 
GRAYSON  COUNTY*  ...„ 
GUN  BARREL,  CITY  OF 
GUN  BARREL.  CITY  OF 


HARDIN  COUNTY  * 
HARRIS  COUNTY*  . 


HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HAYS  COUNTY*  

HENDERSON  COUNTY* 
HENDERSON  COUNTY- 
HENDERSON  COUNTY* 
HIDALGO  COUNTY  *  


Map  panel  No. 


48439C0115G 

46439C0120G 
48439C0145G 

48439C0155G 

48439C0185G 
46439C0185G 

48439CSTDX 

4802520004B 
48085C0360E 
48085C0360E 

4801480001 B 

485471 0030E 

4806960006B 

48069600076 

4806960007B 

480963 

4803570005B 

485472001 OE 

4854720025E 

4854720035F 
48439C0030G 
48439C0030G 

48439C0060G 
48439C0065Q 
48439C0100G 

48439C0100G 

48181C0207D 

48213C0030C 

48213C0030C 

48199C0200C 
48201 C0085H 

48201C0110G 

48201C0110G 

48201 C0180G 

48201C0230G 

4803210230B 

48213C0030C 

48213C0045C 

48213C0045C 

4803340450B 


Effective 
date 


06/22/95 

04/25/95 
03/08/95 

04/26/95 

01/05/95 
04/07/95 

01/20/95 

02/07/95 
02/09/95 
03/20/95 

01/30/95 

04/18/95 

03/22/95 

01/13/95 

03/18/95 

02/03/95 

06/28/95 

05/18/95 

02/09/95 

08/09/95 
05/16/95 
03/20/95 

03/30/95 
03/30/95 
06/01/95 

06/16/95 

03/10/95 

04/18/95 

05/18/95 

03/29/95 
04/13/95 

03/10/95 

04/26/95 

04/12/95 

05/31/95 

03/24/95 

04/18/95 

05/18/95 

05/31/95 

06/09/95 


Case  No. 


nfl  ini  nr 

303 
96-06-1 63P 
R6-96-03- 

033 
R6-05-04- 

267 
95-08-066A 
R6-95-04- 

006 
R6-95-01- 

091 
95-06-01 3P 
95-06-048P 
R8-95-03- 

195 
F»-94-12- 

089 
R6-95-04- 

167 
R6-95-03- 

250 
R8-95-01- 

063 
R6-«5-03- 

189 
R6-95-02- 

015 
R6-95-05- 

279 
R6-95-04- 

201 
R8-95-02- 

131 
95-06-290A 
95-06-1 06P 
R6-95-03- 

194 
95-06-054P 
95-06-054P 
R6-95-05- 

126 
R6-95-06- 

238 
R6-95-03- 

131 
R6-95-04- 

146 
R6-95-05- 

134 
94-08-047P 
R6-95-04- 

136 
R6-95-03- 

129 
R6-95-04- 

288 
R6-95-04- 

099 
R8-95-05- 

249 
R6-95-03- 

288 
R8-95-04- 

202 
R6-95-05- 

133 
R8-95-05- 

222 
95-0&-238A 


Detemwia- 
tion 


02 

06 
02 

02 

02 
02 

02 

05 
06 
02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

06 
02 

05 
05 
02 

02 

02 

02 

02 

05 

01 

02 
02 
02 
02 
02 
02 
02 
02 
02 


Region 


06 


°1 


OS 


od 

06 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  Jur>e  30, 1995] 


State 


TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 

TX 
TX 

TX 
TX 

TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


HIGHLAND  VILUGE.  VILLAGE  OF 

HILL  COUNTY*  

HOOD  COUNTY*  

HOUSTON.  CITY  OF 

HOUSTON.  CITY  OF 


HOUSTON.  CITY  OF 
HOUSTON,  CITY  OF 

HOUSTON,  CITY  OF 

HOUSTON.  CITY  OF 

HOUSTON.  CITY  OF 

HOUSTON.  CITY  OF 

HOUSTON.  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 


HUNT  COUfOTY*  . 
HURST,  CITY  OF 

IRVING.  CITY  OF  , 
IRVING,  CITY  OF 

IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 
IRVING,  CITY  OF 


IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

JERSEY  VILLAGE.  CITY  OF 


KAUFMAN  COUNTY  *  .. 
KENNEDALE.  CITY  OF 

KENNEDALE,  CITY  OF 

KILLEEN.  CITY  OF  

KILLEEN.  CITY  OF  

KILLEEN,  CITY  OF  

KILLEEN.  CITY  OF 

KILLEEN.  CITY  OF  

KILLEEN,  CITY  OF  

KILLEEN,  CITY  OF 

KILLEEN,  CITY  OF  


Map  panel  No. 


4811050001A 

4808570004A 

48035601300 

48201 COOOO 

48201 C0235G 

48201 C0275H 
48201 C0275H 

48201 C0280G 

48201 C0280G 

48201 C0280G 

48201 C0285G 

48201 C0320G 
48201 C0330H 
48201 C0365G 

48231 C0225E 
48439C0130G 

4801800030D 
4801800035C 

4801800040C 
4801800045D 
4801800045D 
4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

4801800045D 

48201 C0180G 

4804110025B 
48439C0231G 

48439C0231G 

480031 0002B 

480031 0002B 

4800310003C 

480031 0003C 

480031 0003C 

4800310003C 

4800310003C 

4800310003C 


Effective 
date 


08/30/95 

03/08/95 

02/14/95 

01/28/95 

03/20/95 

01/04/95 
01/06/95 

01/31/95 

04/07/95 

05/19/95 

08/27/95 

03/06«5 
06/16/95 
06/01/95 

01/27/95 
01/27/95 

01/05/95 
04/07/95 

03/13/95 
01/11/95 
04/20/95 
01/05/95 

01/05/95 

01/18«5 

03/09/95 

03/15/95 

06/26/95 

02/18/95 

01/12/95 
02/09/95 

03/20/95 

02/10/95 

04/07/95 

02/23/95 

05/19/95 

05/19/95 

06/05/95 

06/05/95 

06/05/95 


Case  No. 


R6-95-06- 

406 
R6  Od  03~ 

048 
R8-95-02- 

193 
R6-95-01- 

126 
R6-95-03- 

220 
95-06-085A 
R6-85-01- 

029 
R6-95-01- 

151 
R6-95-04- 

020 
R6-95-05- 

201 
R6-95-06- 

340 
95-06-1 34A 
95-08-250A 
R6-95-05- 

291 
95-06-O70A 
R6-95-01- 

159 
94-06-1 92A 
R6-95-03- 

295 
95-06-1 49A 
95-06-079A 
95-06-207A 
R6-94-12- 

208 
R6-95^1- 

017 
R6-95-01- 

083 
R6-95-03- 

014 
R6-95-03- 

180 
R6-95-06- 

322 
R6-95-02- 

212 
94-06-21 5P 
R6-95-02- 

137 
R6-95-03- 

036 
R6-95-02- 

150 
R6-95-04- 

003 
R6-95-02- 

238 
R6-95-05- 

204 
R6-95-05- 

205 
R6-95-06- 

070 
R6-95-06- 

071 
R6-95-06- 

072 


Determina- 
tion 


02 

02 

02 

02 

02 

01 
02 

02 

02 

02 

02 

01 
02 
02 

02 

02 

01 
02 

01 
01 
01 
01 

01 

02 

02 

02 

01 

02 

06 
02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


45470 


Federal  Register  /  Vol.  60,  No.  169  /  Thursday,  August  31,  1995  /  Notices 


Letters  of  Map  Change— Continued 

[Effective  January  1 ,  1995  through  June  30, 1995] 


Region 


06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  . 
06  . 

06  . 

06  . 
06  . 
06  . 

06  . 

06  . 
06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
06 

06 

06 

06 
06 
06 
06 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 
TX 
TX 


Community 


KILLEEN.  CITY  OF 
KiaEEN.  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 
KILLEEN,  CITY  OF 


UREDO,  CITY  OF  .. 
LEANDER,  CITY  OF 

LEANDER.  CITY  OF 


LEWISVILLE,  CITY  OF 
LEWISVILLE.  CITY  OF 
LLANO  COUNTY  * 


LONGVIEW.  CITY  OF 


LUBBOCK,  CITY  OF  . 
LUBBOCK,  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK.  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK.  CITY  OF  . 

LUBBOCK.  CITY  OF  . 

LUBBOCK,  CITY  OF  . 

LUBBOCK.  CITY  OF  . 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK.  CITY  OF 

LUBBOCK.  CITY  OF 

LUBBOCK.  CITY  OF 


LUFKIN,  CITY  OF  

t«(ANSFIELD.  CITY  OF 

UrtANSFIELD.  CITY  OF 

MANSFIELD.  CITY  OF 

MCKINNEY,  CITY  OF  . 
MCKINNEY,  CITY  OF  ., 
MESQUITE.  CITY  OF  . 
MIDLAND.  CITY  OF  .... 


M^  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

480031 0006B 

06/06/95 

R6-95-06- 
042 

02 

480031 0007B 

04/18/95 

R6-95-04- 
174 

02 

480031 0008B 

02A)8/95 

R6-95-02- 
101 

02 

480031 0008B 

04/10/95 

R6-95-04- 
061 

02 

480031 0008B 

05/18/95 

R6-95-05- 
139 

02 

480031 0008B 

05/18/95 

R6-95-0S- 
140 

02 

4806510000 

03/22/95 

95-06-001 P 

06 

48491 C0218C 

03/28/95 

R6-95-03- 
000 

02 

48491C0218C 

03/24/95 

R6-95-03- 
290 

02 

4801950020D 

02/27/95 

95-06-1 22A 

01 

4801950020D 

04/11/95 

95-06-1 87A 

02 

4812340285B 

02/15/95 

R6-95-02- 
181 

02 

480264001 OD 

04/12/95 

R6-95-03- 
337 

02 

4804520025B 

06/29/95 

95-0e-233P 

05 

4804520025B 

04/12/95 

R6-9&-04- 
082 

02 

4804520025B 

05/19/95 

R6-95-06- 
203 

02 

4804520045C 

01/30/95 

R6-95-01- 
172 

01 

4804520045C 

03/13/95 

R6-95-03- 
128 

01 

4804520045C 

03/30/95 

R6-95-03- 
335 

01 

4804520045C 

04/18/95 

R6-95-04- 

01 

k 

179 

4804K>0045C 

04/18/95 

R6-9&-04- 
180 

01 

4804520045C 

04/18/95 

R6-95-04- 
181 

01 

4804520045C 

04/18/95 

R6-95-04- 
182 

01 

4804520045C 

06/26/95 

R6-95-04- 
325 

01 

4804520045C 

05/08/95 

R6-95-05- 
070 

01 

4804520045C 

05/18/95 

R6-95-05- 
145 

01 

4804520045C 

05/19/95 

R6-95-05- 
198 

02 

4804520045C 

05/31/95 

R6-95-05- 
256 

01 

4804520045C 

06/01/95 

R6-95-05- 
268 

01 

4804520045C 

06/01/95 

R6-95-05- 
283 

01 

4804520045C 

06/05«5 

R6-95-06- 
034 

01 

4800090010C 

06/22/95 

95-06-287A 

02 

48439C0275G 

0M26/95 

R6-95-01- 
120 

02 

48439C0275G 

01/27/95 

R6-9&-01- 
164 

02 

48439C0275G 

05/08/95 

R6-95-05- 
067 

02 

48085C0260E 

03/1 3«5 

95-06-034P 

05 

48085C0270E 

06«)9/95 

95-06-236A 

02 

485490001 OE 

05/23«5 

95-06-1 02A 

01 

48329C0019D 

02/1 4«5 

R6-95-02- 
172 

01 

Federal  Regigter  /  Vol.  60,  No.  169  /  Thursday,  August  31,  1995  /  Notices 


45471 


LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1, 1995  through  June  30, 1995] 


Region 

06  

06  

06  

06  ....... 

06  

06  

08  

08  

06  

06  

06  

06  

08  

08  

08  

06  

06  

06  

06  

08  

06  

06  ....... 

06  

06  

06  

06  

06  

06  

06  

06  

06  , 

06  

06  

06  

06  

06  

06  

06  ....... 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 
TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 


Community 


MIDLAND.  CITY  OF  ....„ 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  OTY  OF 

MIDLAND,  CITY  OF ...... 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MISSOURI  CITY.  CITY  OF  . 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 

MONTGOMERY  COUhTTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

NASSAU  BAY.  CITY  OF 


NEW  BRAUNFELS.  CITY  OF 
NOLANVILLE.  CITY  OF 


NORTH  RICHLAND  HILLS,  CITY  OF 
NORTH  RICHLAND  HILLS,  CITY  OF 

NORTH  RICHLAND  HILLS,  CITY  OF 
NORTH  RICHLAND  HILLS,  CITY  OF 

NORTH  RICHLAND  HILLS,  CITY  OF 

NUECES  COUNTY  * 

ODESSA,  CITY  OF 

ODESSA,  CITY  OF 

ODESSA,  CITY  OF 

PANORAMA  VILLAGE,  CITY  OF  


PARKER  COUNTY  *  .., 
PARKER  COUNTY  *  ... 


Map  panel  f4o. 


48329C0019D 

48329C0038C 

48329C0062C 

48329C0082C 

48329C0082C 

48329C0101D 

48329C0101D 

48329C0101D 

48329C0103C 

48329C0106C 

48157C0260H 

4804830000 

4804830055C 
4804830060C 

4804830085C 

4804830085C 

48048301 25D 
48048301 70D 
48048301 70D 

4804830200D 

4804830200D 

4804830200D 

4804830205E 

48201 C0385G 

4854930009D 
4800320002B 

48439C0090G 
48439C0090G^ 

48439C0125G 
48439C0125G 

48439C0125G 

4854940485C 

48135C0135C 

48135C0170C 

48135C0170C 

4812630001A 

480S200275B 
4805200275B 


Effective 
date 


05/D4/95 

03A)9/95 

01/05/95 

04/18/95 

05/12/95 

05A)1/9S 

05/31/95 

06/20/95 

03/31/95 

05/04/95 

04/12/95 

02/23/95 

06/16/95 
02A)3/95 

03/20/95 

04/13/95 

06/30/95 
03A)9/95 
01/26/95 

02/23/95 

03/20/95 

04/24/95 

01/20/95 

04/20/95 

06/13/95 
06/05/95 

03/28/95 
03/13/95 

03/28/95 
06/05/95 

06«2/95 

03/16/95 

04/10/95 

05A)1/95 

05/04/95 

02/03/95 

05/15/95 
03/15/95 


Case  No. 


R6  95  05— 

017 
R6-95-03- 

091 
Ro"  O&'OI"" 

018 
R6-d5-04- 

149 
R6-9&-05- 

087 
R6-95-04- 

317 
R6-85-05- 

254 
Ro  06  0^~ 

285 
R6-95-03- 

355 
R6-05-05- 

015 
R6-95-04- 

089 
R6-«5-02- 

253 
95-06-220A 
Ro  95  Ol" 

019 
R6-95-03- 

228 
R6-95-04- 

138 
95-06-293A 
95-06-151A 
R6-94-11- 

185 
R6-95-02- 

225 
R6-95-03- 

219 
R6-95-04- 

245 
R6-95-01- 

109 
R6-95-04- 

223 
95-06-081 P 
R6-95-05- 

266 
95-06-1 19P 
R6-95-03- 

125 
95-06-1 19P 
R6-95-06- 

001 
R6-95-06- 

302 
R6-«5-03- 

162 
R6-95-03- 

315 
R6-95-04- 

284 
R6-05-05- 

008 
R6-95-02- 

019 
95-06-1 89A 
R6-95-03- 

165 


Determina- 
tion 


01 

01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

08 

01 
01 

02 

01 

02 
01 
02 

02 

02 

02 

02 

02 

06 
02 

05 
02 

05 
02 

02 

02 

02 

02 

02 

02 

01 
01 
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Region 

06  

06  

06 

06  . 

06  

06  

06  

06  

06  

06  

06  

06  

06 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


Conmunity 


Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

4805200275B 

03/15/95 

R6-95-03- 
166 

01 

4805200275B 

05/31/95 

R6-95-04- 
038 

01 

4805200275B 

05/31/95 

R6-95-05- 
022 

01 

4805200275B 

05/17/95 

R6-95-05- 
068 

01 

48201 COOOO 

03A)6/95 

R6-95-03- 
030 

02 

48085C0370E 

03/30/95 

94-06-365P 

05 

48085C0370E 

05/1 5«5 

95-06-244A 

02 

48085C0385E 

05/30/95 

95-06-009P 

05 

48085C0390E 

01/24/95 

95-06-036P 

05 

48085C0390E 

04/27/95 

95-06-1 66P 

06 

48085C0390E 

03/1 3«5 

R6-9&-03- 
126 

02 

48085C0395E 

05AJ0/95 

95-06-009P 

05 

48085C0395E 

01/26/95 

R6-95-01- 
135 

02 

48085C0395E 

02/14/95 

R6-95-02- 
178 

01 

48085C0395E 

03/22/95 

R6-95-03- 
260 

02 

48085C0395E 

04/13/95 

R6-95-04- 
130 

02 

480e5C0395E 

0ei0M95 

R6-«5-05- 
290 

02 

48085C0395E 

06/28/95 

R6-95-06- 
346 

02 

48053201108 

01/26/95 

R6-9&-01- 
149 

02 

4801840005C 

06/22/95 

95-0&-217P 

06 

4801840005C 

05/12/95 

R6-95-05- 
085 

02 

4801 84001 5C 

06/06/95 

R6-95-06- 
114 

02 

48439C0125G 

04/17/95 

R6-95-04- 
145 

02 

4805430035B 

03/28/95 

R6-95-02- 
085 

02 

4805470005C 

03/01/95 

R6-95-02- 
315 

02 

4805470005C 

03/01/95 

R6-95-02- 
316 

02 

4805470005C 

03/01/95 

R6-95-02- 
317 

02 

4809930050B 

03/30/95 

R6-95-02- 

211 

02 

4800450000 

01/17/95 

94-06-233A 

02 

4800450000 

02/10/95 

94-06-301 P 

06 

4800450000 

03A30/95 

95-06-1 81 A 

01 

4800450002B 

02/10/95 

94-06-301 P 

06 

4800450006C 

05/18/95 

95-06-240A 

02 

4800450009C 

02/28/95 

R6-95-02- 
005 

02 

480045001  IB 

03C4/95 

R6-95-03- 
279 

02 

480045001 58 

01/26/95 

R6-95-01- 
088 

02 

480045001 7D 

06/29/95 

95-06-1 88A 

02 

4800450021 B 

05/19/95 

R6-95-05- 
220 

02 

4800450023D 

03/09/95 

R6-95-03- 
109 

02 

4800450023D 

03/09/95 

R6-96-03- 
109 

02 

4800450039B 

01/25/95 

95-06-087C 

01 

48015C0250C 

02/28/95 

R6-94-10- 
196 

02 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 
TX 
TX 
TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 
TX 
TX 
TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 


PARKER  COUNTY  *  .„ 
PARKER  COUNTY  *  ... 
PARKER  COUNTY  *  ... 
PARKER  COUNTY  *  ... 
PASADENA.  CITY  OF 


PLANO.  CITY  OF 
PLANO.  CITY  OF 
PLANO,  CITY  OF 
PLANO,  CITY  OF 
PLANO,  CITY  OF 
PLANO.  CITY  OF 

PLANO,  CITY  OF 
PLANO,  CITY  OF 


PLANO,  CITY  OF 

PLANO,  CITY  OF 

PLANO.  CITY  OF 

PLANO,  CITY  OF 

PLANO.  OTY  OF 

RANDALL  COUNTY  * 


RICHARDSON,  CITY  OF 
RICHARDSON,  CITY  OF 


RICHARDSON,  CITY  OF 

RICHLAND  HILLS.  CITY  OF 

ROCKWALL  COUNTY  •  

ROCKWALL.  CITY  OF 

ROCKWALL.  CITY  OF 

ROCKWALL,  CITY  OF 

RUSK  COUNTY  


SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO,  CITY  OF 
SEALY,  CITY  OF  
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Region 

06 

06  

06  

06  ...... 

06  

06  

OB  . 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  . 

06  

06  ....... 

06  

06  

06  

06  

06  

06  

06  

06  

07  

07  

07  

07  

0?  

or 

07  

07  

or 

or 

or 

or 

or 

or 

or 

or 

or  ........ 

or 

or 

or 

07  


Letters  of  Map  Change— Continued 

[Effective  January  1. 1995  through  June  30, 1995] 


State 


TX 
TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 


Community 


SHAVANO  PARK.  TOWN  OF 
SM\T»  COUNTY  *  


SOUTH  LAKE,  CITY  OF 
SOUTH  LAKE,  QTY  OF 

SOUTH  LAKE.  CITY  OF 

SOUTH  LAKE.  CITY  OF 

SOUTH  LAKE,  CITY  OF 

TARRANT  COUNTY  •  .... 

TARRANT  COUNTY  * .-. 

TEMPLE,  CITY  OF 

TOM  GREEN  COUNTY  * 

TOOL,  CITY  OF  

TRAVIS  COUNTY  * 

TRAVIS  COUNTY  * 

TRAVIS  COUNTY  * 


TRAVIS  COUNTY ' 
TRAVIS  COUf^TY ' 

TRAVIS  COUNTY ' 


TVlER.  CITYOF  

VAN  HORN.  TOWN  OF 


VICTORIA.  CITY  OF 
VICTORIA.  CITY  OF 
WALKER  COUNTY  * 


WEBB  COUrOTY  * 

WICHITA  FALLS,  CITY  OF 


WILLIAMSON  COUNTY 
WILLIAMSON  COUNTY 


ADEL,  CITY  OF ^ 

ADEL,  CITY  OF 

AMES,  CITY  OF 

OLIVE,  CITY  OF _. 

OLIVE,  CITY  OF 

CLIVE,  CITY  OF 

CyVE,  CITY  OF 

DES  MOINES,  CITY  OF  _ 

HUDSON,  CITY  OF  

IOWA  FALLS.  CITY  OF  

MARION.  CITY  OF 

MARSHALLTOWN,  CITY  OF  .... 

MARSHALLTOWN,  CITY  OF 

TAMA,  CITY  OF 

WATERLOO,  CITY  OF 

WAVERLY.  CITY  OF  

WEST  DES  MOINES.  CITY  OF  , 

ABILENE,  CITY  OF , 

BEL  AIRE,  CITY  OF 

BURUNGTON,  CITY  OF  , 

BUTLER  COUNTY  *  


Map  panel  No. 


4800470001 B 
4811850000 

48439C0060G 
48439C0060G 

48439C0060G 

48439C0060G 

48439C0060G 

48439C0080G 

48439C0270G 

4800340005C 

4806220000 

48213C0040C 

48453C0080E 

48453C0080E 

48453C0080E 

48453C0215E 
48453C0215E 

48453C0260E 

48057100148 
4801630003C 

4806380005F 

480638001 OE 

4810420009B 

48105907308 
480662001 5E 

48491 C0225C 

48491002250 

1901030001C 

1901030001C 

19025400056 

19048800050 

1904880005C 

1904880005C 

1904880005C 

1902270006D 

19002200058 

190140  B 

19019100048 

1902000001 B 

19020000028 

19026200018 

1 90025001 5E 

19017C0054C 

19023100058 

20041 C0070C 

20086400058 

2000630001C 

20003701708 


Effective 


03/13/95 
03/15/95 

06/13/95 
02/03/95 

02A)3/95 

04/18/95 

06/19/95 

06/26/95 

04/26/95 

05/04/95 

01/26/95 

06/29/95 

03A)6/95 

03/06/95 

03/06/95 

04/05/95 
03/31/95 

05A)4/95 

02/09/95 
01/20/95 

06/01/95 

04/13/95 

04/12/95 

03/22/95 
06/30/95 

02/10^95 

06/26/95 

04/28/95 
04/28/95 
02/08/95 
01/13/95 
01/18/95 
06/30/95 
06A30/95 
01/18/95 
05/09/95 
05/17/95 
03/13/95 
04/11/95 
02/10/95 
03/20/95 
03A)9/95 
05/26/95 
01/04/95 
05/30/95 
01/19/95 
01/06«5 
01/27/95 


Case  No. 


94-06-268P 
R8-05-02- 

020 
95-06-1 52P 
R6-95-01- 

157 
R6-05-02- 

014 
R6-95-04- 

176 
Rfr-95-06- 

157 
R6-95-06- 

329 
R6-95-04- 

291 
HO' 05  0^" 

043 
R6-05-01- 

000 
R6-95-06- 

403 
R6-95-01- 

061 
R6-95-02- 

314 
R6-95-03- 

000 
95-06-1 23A 
R6-05-03- 

346 
R6'  OS  0^~ 

016 
95-06-1 29A 
R6-96-01- 

087 
R6-95-05- 

285 
R6-95-04- 

087 
R6-95-04- 

081 
95-06-001 P 
R6-95-06- 

000 
R6-95-01- 

147 
R6-95-06- 

325 
95-07-077A 
95-07-078A 
95-07-037P 
1715 
1727 
1834 
1834 
1729 
1791 
1797 

95-07-059A 
1772 
1742 

95-07-027P 
1754 
1807 

94-07-224A 
1808 
1730 

94-07-006P 
1734 


Determina- 
tion 


05 
08 

06 
02 

01 

01 

02 

02 

02 

02 

08 

02 

02 

02 

02 

02 
02 

02 

01 
02 

02 

02 

02 

06 
08 

02 

02 

01 
02 
05 
08 
08 
02 
02 
02 
02 
02 
01 
02 
02 
05 
01 
08 
01 
02 
08 
05 
02 
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Letters  of  Map  Change— Continued 

(Effective  January  1 ,  1995  through  June  30, 199S] 


Region 

State 

Community 

Map  panel  No. 

Effective 
date 

Casein 

Determina- 
tion 

07  

KS 

DERBY,  CITY  OF ^. 

2003230001 B 

04/27/95 

1793 

02 

07  

KS 

DERBY,  CITY  OF 

2003230001 B 

06/02/95 

1814 

02 

07  

KS 

DERBY,  CITY  OF „ 

2003230001 B 

06/02/95 

1815 

02 

07  

KS 

EL  DORADO,  CITY  OF  .._ 

2000390001 C 

05/05/95 

95-07-082A 

02 

07  

KS 

GARDEN  PLAIN,  CITY  OF  „ 

200498  C 

06/14/95 

95-07-1 01 A 

02 

07  

KS 

HAYS,  CITY  OF  

2000960001 B 

06/29/95 

1811 

01 

07  

KS 

HAYS,  CTTY  OF  „    

2000960001 B 

06/29/95 

1811 

01 

07  

KS 

JUNCTK)N  CITY,  CITY  OF  „.. „ 

2001120005C 

01/17/95 

95-07-030A 

01 

07  

KS 

LAWRENCE,  CITY  OF 

2000900005A 

04/25/95 

1783 

01 

07  

KS 

UBERAL.  CITY  OF  

2003300020C 

03/15/95 

1764 

02 

07  „ 

KS 

MCPHERSON  COUNTY  *  

20021 40075B 

0M0AJ95 

1720 

02 

07  

KS 

MCPHERSON  COUNTY  *  „ 

2002140200B 

06/06/95 

02 

07  

KS 

MCPHERSON  COUNTY  *  .... 

20021 40200B 

06/06/95 

1817 

02 

07  

KS 
KS 

MCPHERSON,  CITY  OF _ 

20021 7001 5D 
20021 70015D 

04/27/95 
06/29/95 

1792 
1825 

01 

07  

MCPHERSON.  CITY  OF 

02 

07  

KS 

MCPHERSON,  CITY  OF 

2002170015D 

02/15/95 

95-07-031 A 

01 

07  

KS 

MISSK5N.  CITY  OF 

200giC0035D 

02/01/95 

94-07-294C 

01 

07  

KS 

NEWTON.  CITY  OF  _ 

2001330005C 

01/24/95 

95-07-01 6A 

02 

07  

KS 

NEWTON.  CITY  OF  

2001330005C 

05/18/95 

95-07-091 A 

02 

07  

KS 

NEWTON,  CITY  OF „ _ 

2001330005C 

06/09/95 

95-07-1 07A 

02 

07  

KS 

OVERLAND  PARK,  CITY  OF  

20091 C0C85D 

02/15/95 

95-07-01 4A 

01 

07  

KS 

PARK  CITY,  CITY  OF 

2009630001 A 

01/03/95 

1716 

02 

07  

KS 
KS 
KS 

RILEY  COUNTY  *  _     . 

2002980090B 
2002980095B 
20031 90005B 

05/22/95 
05/22/95 
04/1 0«5 

95-07-033P 
95-07-033P 
1767 

06 

07  

RILEY  COUNTY  *  

06 

07  

SAUNA.  QTY  OF  ., ^ 

02 

07  

KS 
KS 

SAUNA,  CITY  OF „. 

20031 9001 5B 
2003190015B 

03/08/95 
05/19/95 

1751 
1781 

02- 

07  

SAUNA,  CITY  OF  

02 

07  

KS 
KS 
KS 

SALINA,  CITY  OF  

20031 9001 5B 
20031 9001 5B 
20031600606 

04/21/95 
06/30«5 
04/25/95 

1794 
1833 
1778 

02 

07  

SAUNA,  CITY  OF  ; 

02 

07  

SAUNE  COUNTY*  

08 

07  

KS 

SAUNE  COUNTY* 

20031 60070B 

06/08/95 

1753 

02 

07  

KS 

SEDGWICK  COUNTY* „ 

200321 0050A 

01/13/95 

1724 

02 

07  

KS 
KS 

SEDGWICK  COUNTY*  

2003210125A 
200321 0125A 

01/13/95 
02/17/95 

1725 
94-07-282P 

02 

07  

SEDGWICK  COUNTY*  ...... .. 

05 

07  

KS 

SEDGWICK  COUNTY* ■.. 

200321 0125A 

03/02/95 

95-07-049A 

01 

07  

KS 

SEDGWICK  COUNTY*  

200321 01 25A 

06/06/95 

95-07-099A 

01 

07  

KS 

SEDGWICK  COUNTY*  

200321 01 50A 

06/06/95 

95-07-099A 

01 

07  

KS 

SEDGWICK  COUNTY*  _ 

200321 0250A 

06/30/95 

1830 

01 

07  

KS 
KS 

SEDGWICK  COUNTY*  ., 

2003210300A 
200321 0300A 

03/07/95 
03A)7/95 

1747 
1750 

02 

07  

SEDGWICK  COUNTY* ^ 

01 

07  

KS 

SEDGWICK  COUNTY*  : 

200321 0300A 

04/20/95 

95-07-071 A 

02 

07  

KS 

SHAWNEE,  CITY  OF 

20091COG40D 

03/15/95 

95-07-055A 

01 

07  

KS 

SOUTH  HUTCHINSON.  OTY  OF  

20155C0295D 

03A)1/95 

1739 

01 

07  

KS 
KS 

WAVERLY,  CITY  OF  

200068B 
2003280005B 

01/27/95 
02/17/95 

1736 
94-07-282P 

02 

07  

WICHITA,  CITY  OF 

05 

07  

KS 

WK><ITA,  CITY  OF 

200328001 OB 

01/04/95 

1707 

02 

07  

KS 

WICHITA,  CITY  OF 

200328001 5B 

03A)7/95 

1749 

02 

07  

KS 

WICHITA,  CITY  OF  ...- . 

20032800156 

03/1 3«5 

1803 

02 

07  

KS 
KS 

WICHITA,  CITY  OF 

20032800156 
20032800156 

06/28*^ 
01/03/95 

1816 
95-07-01 3A 

02 

07  

WICHITA,  CITY  OF .. 

01 

07  

KS 

WICHITA.  CITY  OF 

20032800206 

05/11/95 

1799 

02 

07  

KS 

WICHITA.  CITY  OF _.„ 

20032800206 

03/29/95 

95-07-053A 

01 

07  

KS 

WICHITA.  CITY  OF „ 

20032800256 

04/10/95 

1771 

02 

07  .. 

KS 

WICHITA,  CITY  OF 

20032800256 

04/21/95 

1777 

02 

07  

KS 

WKJHITA,  CITY  OF . 

20032800256 

05/11/95 

1801 

02 

07  

KS 

WICHITA,  CITY  OF . 

20032800306 

05/31/95 

1810 

02 

07  

KS 
KS 
KS 
KS 

WICHITA,  CITY  OF 

20032800306 
20032800356 
20032800356 
20032800356 

06/30/95 
01/04/95 
01/03«5 
01/17/95 

1831 
1706 
1718 
1726 

08 

07  

WICHITA,  CITY  OF 

08 

07  

WICHITA,  CITY  OF 

08 

07  

WICHITA.  CITY  OF . 

02 

07  . 

KS 

WICHITA.  CITY  OF 

20032800356 

01/27/95 

1735 

02 

07  

KS 

WICHITA.  CITY  OF 

20032800356 

01/27/95 

1737 

02 

07  

KS 

WICHITA,  CITY  OF  . 

20032800356 

04/10/95 

1769 

02 

07  

KS 

WICHITA,  CITY  OF 

20032800356 

04/27/95 

1789 

02 

07  

KS 

WrcniTA,  CITY  OF „ 

20032800356 

05/11/95 

1800 

02 

07  

KS 

WINFIELD,  CITY  OF „ 

200071 0GO3B 

01/18/95 

1723 

02 

07  

MO 

ARNOLD,  CITY  OF  

2901880001 B 

02/13/95 

1746 

08 

07  

MO 

ARNOLD,  CITY  OF  „ 

29018800016 

03/24/96 

94-07-262P 

05 

07  

MO 

ARNOLD,  CITY  OF 

29018800026 

03/24/95 

94-07-262P 

06 

07  

MO 

BOONE  COUNTY  * 

29003400506 

03/10/95 

1757 

02 
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LETTERS  OF  MAP  CHANGE — Continued 
FEffective  January  1, 1995  through  June  30, 1995] 


Region 


?7 


J7 
07 
07 

07 
07 
07 
07 
07 

07 
07 

07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


State 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 


Community 


6RANS0N.  CITY  OF 

CAPE  GIRARDEAU.  CITY  OF  ..._ 

CASS  COUNTY  * 

CASS  COUNTY  * 

CASS  COUNTY  * 

CASS  COUNTY  * 

CASS  COUNTY  * 

CASS  COUNTY  * 

CLINTON.  CITY  OF  _ 

COLUM6IA.  CITY  OF  

FLORISSANT,  CITY  OF  

GLENAIRE,  CITY  OF 

HAYTI  HEIGHTS,  CITY  OF  

HAYTI,  CITY  OF  

JASPER  COUNTY* 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  ... 

JEFFERSON  COUNTY*  

JOPUN.  CITY  OF  

LAKE  ST.  LOUIS,  CITY  OF 

MARYLAND  HEIGHTS.  CITY  OF 

O'FALLGN.  CITY  OF  .„ 

O'FALLON.  CITY  OF  

O'FALLON.  CITY  OF  

PEMISCOT  COUNTY  * 

PETTIS  COUNTY  *  

ST.  CHARLES  COUNTY  * 

ST.  CHARLES  COUNTY  * 

ST.  CHARLES,  CITY  OF  

ST.  LOUIS  COUNTY  *  

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUNTY  * 

ST.  LOUIS  COUhfTY  * 

ST.  LOUIS  COUNTY  *  ., 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF  ....„ 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF _ 

SUNSET  HILLS,  CITY  OF  

UNIVERSITY  CITY,  CITY  OF 

UNIVERSITY  CITY,  CITY  OF 

VALLEY  PARK,  CITY  OF  _„ 

WASHINGTON,  CITY  OF  

COLFAX  COUNTY*  

COLFAX  COUNTY* 

C0LUM6US,  CITY  OF , 

C0LUM6US.  CITY  OF 

CUMING  COUNTY  *  „, 

CUMING  COUNTY  * .., 

DANNE6ROG.  VILLAGE  OF 

DOUGLAS  COUNTY  *  , 

DOUGLAS  COUNTY  *  

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF  .._ 

GRAND  ISLAND,  CITY  OF _. 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND.  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 


Map  panel  No. 


2904366 

29045800076 

290783002SC 

2907830050C 

2907830060C 

29078301 OOC 

29078301 OOC 

29078301 OOC 

29015500016 

2900360015C 

2903520004C 

2900928 

2902770001 A 

2902760005C 

29080701006 

29080801706 

2908080185C 

29080801956 

2901 83001 5C 

29183C0045D 

2908890015G 

29183C0115D 

29183C0115D 

29183C0115D 

29077900756 

29082302006 

29183C0115D 

29183C0115D 

29183C0170D 

290327001 5E 

290327001 5E 

2903270085E 

2903270085E 

29032701 45E 

29183C0115D 

29183C0120D 

29183C0120D 

29183C0120D 

2903870002A 

29039000056 

29039000056 

29189C0000 

29013800036 

3104260004B 

31042600056 

3152720005C 

31 5272001 5C 

3104270004A 

3104270004A 

3101180001A 

31007301006 

31007301256 

31010300056 

31010300056 

31010300056 

31010300056 

31010300056 

3101030005B 

31010300106 

31010300106 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 

31010300156 


Effective 
date 


04/24/95 
03/01/95 
05/22/95 
04/06/95 
03/13/95 
05/30/95 
04/11/95 
04/1 9«5 
05/26/95 
06/06/95 
04/21/95 
06/08/95 
01/06/95 
01/31/95 
02/13/95 
03/09/95 
03/07/95 
02A»/95 
06/20/^ 
03/09/95 
03/22/95 
06/13/95 
03/06/95 
04/13/95 
01/31/95 
06/12/95 
04/26/95 
06/22/95 
05/31/95 
02/10/95 
02/03«5 
01/25/95 
01/26/95 
03/24/95 
04/21/95 
04/04/95 
04/10/95 
04/21/95 
02/10*^5 
01/03/95 
03«)6/95 
05/02/95 
03/06/95 
05/19/95 
03/15/95 
04/28/95 
04/28/95 
06/01/95 
06/29/95 
04/11/95 
03/30/95 
03/30/95 
03/14/95 
03/13/95 
04/20/95 
04/26/95 
04/28/95 
05/19/95 
01/19/95 
05/11/95 
01/12/95 
01/13/95 
04/06/95 
03/13/95 
04/06/95 
04/24/95 
05/31/95 
06/07/95 
06/06/95 
06A)6/95 


CaseNa 


Determina- 
tion 


1780 

1740 

95-07-088A 

1765 

95-07-054A 

1802 

95-07-064A 

95-07-069A 

1806 

95-07-O09P 

1779 

1822 

94-07-1 46P 

94-07-1 45P 

95-07-005A 

95-07-044A 

1748 

1738 

95-07-072A 

1755 

95-07-007P 

95-07-050A 

95-07-052A 

95-07-070A 

94-07-1 45P 

95-07-089P 

1784 

95-07-1 04A 

1812 

1744 

95-07-040A 

95-07-O2OA 

95-07-021 A 

94-07-262P 

95-07-063A 

1762 

1768 

95-07-O63A 

1743 

95-07-023A 

95-07-038A 

95-07-076A 

1745 

1805 

1763 

95-07-073P 

95-07-073P 

1813 

1826 

1774 

95-07-058P 

95-07-058P 

1756 

1761 

1775 

1786 

1796 

1804 

1731 

1798 

1721 

1722 

1732 

1758 

1766 

1782 

1809 

1818 

1819 

1820 


02 

01 

02 

02 

02 

02 

02 

02 

02 

05 

08 

02 

05 

05 

02 

01 

08 

02 

01 

08 

OS 

01 

01 

01 

06 

06 

02 

01 

02 

02 

02 

01 

01 

06 

01 

02 

02 

01 

02 

01 

01 

01 

01 

02 

02 

06 

06 

02 

02 

02 

06 

Q8 

08 

02 

02 

02 

02 

01 

02 

08 

02 

02 

02 

06 

02 

02 

02 

08 

08 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
(Effective  January  1,1995  Itvough  June  30, 1995] 


Region 

State 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

07  .. 

NE 

GRAND  ISLAND,  CITY  OF  .. 

31010300156 

06/08/95 

1821 

08 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300156 

06/08/95 

1824 

02 

07  

NE 

GRAND  ISLAND,  CITY  OF 

31010300156 

04/26/95 

1832 

02 

07  

NE 

GRAND  ISLAND,  CITY  OF 

31010300206 

02/10/95 

1741 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300206 

02/09/95 

95-07-047A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300206 

06/13/95 

95-07-1 08A 

02 

07  ....... 

NE 

HAa  COUNTY* 

3101000025C 

06/29/95 

1796 

02 

07  

NE 

HALL  COUNTY* „ 

3101000100C 

02/13/95 

01 

07  

NE 

HALL  COUNTY* 

3101000100C 

02/10^ 

1673 

01 

07  

NE 

HALL  COUNTY* . 

3101000100C 

01/03/95 

1693 

01 

07  

NE 

HALL  COUNTY* 

3101000150C 

05/1 9«5 

1770 

oe 

07  

NE 
NE 

LA  VISTA.  CITY  OF  

31153C0065F 
3152740020F 

01/19/95 
06«V95 

1717 
95-07-039A 

02 

07  

OMAHA.  CITY  OF „ 

01 

07  

NE 

OMAHA.  CITY  OF 

3152740025F 

03/16/95 

95-07-066A 

02 

07  

NE 
NE 

OMAHA,  CITY  OF 

3152740045F 
31153C0065F 

05/19/95 
06/16/95 

95-07-092A 
95-07-1 OOA 

02 

07  

PAPILLION,  CITY  OF  

01 

07  

NE 

PLATTE  COUNTY  *  „ „ 

3104670009B 

05/10/95 

1787 

02 

07 

NE 
NE 

PLATTSMOUTH.  CITY  OF  

31 00330001 B 
31153C0150F 

03/27/95 
06/29/95 

1760 
1829 

02 

07  

SARPY  COUNTY* 

02 

07  

NE 
NE 

SCHUYLER,  CITY  OF  

31004600106 
31003900106 

01/17/95 
01/24/95 

95-07-029A 
94-07-272P 

02 

07  

SIDNEY.  CITY  OF . 

05 

08  

CO 

ARAPAHOE  COUNTY  * 

08005C0095G 

06/20«5 

95-08-1 42P 

06 

08  

CO 

ARVADA,  CITY  OF  

08507200036 

02A)1/95 

95-08-062A 

02 

08  

CO 

AURORA,  CITY  OF 

0800020085D 

02A)9/95 

95-08-063A 

02 

08  

CO 

BOULDER  COUNTY  *  ; . 

08002301 40C 

08013C0269F 

08013C0270F 

05/22/95 

95-06-072P 

05 

08  

CO 
CO 

BOULDER  COUNTY  *  „ >_ 

06/19/95 
06/19/95 

95-08-1 40P 
95-08-1 40P 

05 

08  

BOULDER  COUNTY  *  

05 

08  

CO 

BOULDER,  CITY  OF  .„ „ 

08002401 85E 

04/25/95 

95-08-1 20A 

02 

08  

CO 

BOULDER.  CITY  OF „ 

08002401 85E 

06/14/95 

95-08-129P 

05 

08  

CO 

BOULDER,  CITY  OF 

08013C0385F 

06A)9/95 

95-08-1 46A 

01 

08  

CO 

BOULDER,  CITY  OF 

08013C0415F 

06/05/95 

95-08-041P 

05 

08  „ 

CO 
CO 

BUENA  VISTA,  TOWN  OF  

0800300001 C 
0800500188C 

05A)3/95 
04A)5/95 

95-06-1 35A 
95-08-101P. 

02 

08  

CASTLE  ROCK.  TOWN  OF 

06 

08  

CO 

CASTLE  ROCK.  TOWN  OF 

08005003010 

03/20^ 

95-08-052P 

05 

08  

CO 

COLORADO  SPRINGS,  CITY  OF ^ 

0800600153C 

05/24/95 

95-<»&-087A 

01 

08  

CO 

COLORADO  SPRINGS.  CITY  OF  

08006001586 

01/05«5 

95-08-009P 

06 

08  

CO 
CO 

DENVER.  CITY  AND  COUNTY  OF , 

080046001 80 
080046001 8C 

01/04/95 
01/13/95 

95-08-039A 
95-08-054A 

02 

08  

DENVER,  CITY  AND  COUNTY  OF 

02 

08  

CO 
CO 

DOUGLAS  COUNTY*  „ „„ 

08004901 88C 
0800490301 C 

04/05/95 
03/20/95 

95-08-101P 
95-08-052P 

06 

08  

DOUGLAS  COUNTY* 

05 

08  

CO 

EDGEWATER.  CITY  OF 

0800890001C 

03/13/95 

95-08-056P 

06 

08  

CO 

EL  PASO  COUNTY*  

08005901586 

01/05/95 

95-0&-009P 

06 

08  

CO 

ESTES  PARK.TOWN  OF 

08019300016 

QSJ22J9S 

95-08-1 04P 

06 

08  

CO 

FORT  COLLINS.  CITY  OF 

08010200026 

02/15/95 

95-08-060A 

01 

08  

CO 
CO 

FORT  COLLINS,  CITY  OF  ..._ : 

0801020004A 
0800870260B 

01/04/95 
01/10/95 

95-08-040A 
95-08-036A 

01 

08  

JEFFERSON  COUNTY  *  „.„. 

02 

08  

CO 

JEFFERSON  COUNTY  *  

0800870380C 

05/1 6«5 

95-08-085P 

06 

08  

CO 
CO 

JEFFERSON  COUNTY  *  

0800870390B 
0800970405B 

03/02/95 
06/16/95 

95-08-068A 
95-08-1 57A 

02 

08  

LA  PLATA  COUNTY  * „ 

02 

08  

CO 

LAFAYETTE,  CITY  OF  

0800260004B 

03/16/95 

95-08-089A 

01 

08  

CO 
CO 

LAFAYETTE,  CITY  OF  ^ 

08013C0576F 
08013C0577F 

06/03/95 
06/03/95 

95-08-1 58P 
95-0&-158P 

06 

08  

LAFAYETTE,  QTY  OF  

06 

08  

CO 

LONGMONT,  CITY  OF  

08002701 27C 

06/1 6«5 

95-08-1 43P 

06 

08  

CO 

LONGMONT,  CITY  OF  _ 

08013C0269F 

06/19/95 

95-08-1 40P 

05 

08  

CO 

LONGMONT,  CITY  OF  ,.... 

08013C0270F 

06/19/95 

95-08-1 40P 

05 

08  

CO 

LOUISVILLE,  CITY  OF  „! 

08013C0660F 

06/29/95 

95-08-1 77A 

01 

08  

CO 

MONTROSE  COUNTY*  

08012404026 

05/09«5 

95-08-1 27A 

01 

08  

CO 

OLATHE,  TOWN  OF 

08012800016 

03/22/95 

95-0&-O98A 

02 

08  

CO 

PARKER.  TOWN  OF  

08031 00070C 

02/21/95 

95-08-008P 

06 

08  

CO 

RIDGWAY.  TOWN  OF 

0801380001D 

05/01/95 

95-08-1 21 A 

01 

08  

CO 
CO 

SEVERANCE.  TOWN  OF 

0802660000 
0802660000 

03/28/95 
05/03/95 

95-08-094A 
95-08-1 37A 

01 

08  

SEVERANCE.  TOWN  OF „ 

01 

08  

CO 

SEVERANCE.  TOWN  OF ;. 

0802660475C 

05/1 6«5 

95-08-1 55A 

01 

08  „ 

CO 

SEVERANCE.  TOWN  OF „ „... 

0802660475C 

06/22/95 

95-08-1 74A 

01 

08  

CO 

THORNTON.  CITY  OF 

080007001 OC 

04/1 3«5 

95-08-1 03A 

02 

08  

MT 

BEAVERHEAD  COUNTY*  „ 

3000011 438A 

01/10«5 

94-08-1 82A 

08 

08  

MT 

BEAVERHEAD  COUNTY*  

3000011 438A 

03/15/95 

95-08-088A 

02 

08  

MT 

BEAVERHEAD  COUNTY*  .-. 

3000011 682A 

03/17/95 

95-0ft-O58A 

01 

08  

MT 

BEAVERHEAD  COUNTY*  

300001 1684A 

03/17/95 

95-08-058A 

01 

08  

MT 

CASCADE  COUNTY*  

30000802106 

04/26/95 

95-08-1 10A 

02 
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LETTERS  OF  MAP  CHANGE— Continued 
[Effective  January  1 ,  1995  through  June  30. 1996] 


B&gfon 


06 
08 
06 
06 
08 
08 
08 
08 
|08 
108 
08 
•88 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
«8 

08 
08 


do 
toe 

09 
09 
09 
09 
09 
09 
09 
09 
09 
08 
09 
09 
00 


State 


MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

SD 

SD 

SD 

SD 

SD 

SD 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

WY 

WY 

WY 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 


Cpmmunily 


CHOTEAU.  CITY  OF  

CHOTEAU,  CITY  OF  

CUL6ERTS0N.  CITY  OF 
FLATHEAD  COUNTY*  ..... 
FLATHEAD  COUNTY*  ..... 
FLATHEAD  COUNTY*  „... 
FLATHEAD  COUNTY* 

FLATHEAD  COUNTY* 

FLATHEAD  COUNTY* 

FLATHEAD  COUNTY*  

FLATHEAD  COUNTY*  

GLENDIVE,  CITY  OF 

WHITEFISH,  CITY  OF  ... 

6ISMARCK,  CITY  OF  , 

GRAND  FORKS.  CITY  OF  .. 

GRAND  FORKS.  CITY  OF  

GRAND  FORKS.  CITY  OF  

GRAND  FORKS.  CITY  OF  , 

GRAND  FORKS.  CITY  OF  

GRAND  FORKS.  CITY  OF  ........ 

GRAND  FORKS.  CITY  OF 

GRAND  FORKS.  CITY  OF 

MANDAN.  CITY  OF  , 

MANDAN,  CITY  OF  

MINOT.  CITY  OF  ^........., 

MINOT.  CITY  OF  

MINOT.  CITY  OF 

MINOT.  CITY  OF  

MINOT,  CITY  OF 

i^NOT,  CITY  OF  _.. 

PLEASANT.  TOWNSHIP  OF 

PLEASANT.  TOWNSHIP  OF  ._.. 

STANLEY.  TOWNSHIP  OF  

STANLEY,  TOWNSHIP  OF  

THOMPSON,  CITY  OF  

ABERDEEN,  CITY  OF  

CODINGTON  COUNTY* 

NORTH  SIOUX  CITY,  CITY  OF 

RAPID  CITY,  CITY  OF 

UNION  COUNTY*  

WATERTOWN.  CITY  OF 

FARMINGTON,  CITY  OF 

LINDON,  CITY  OF  

MURRAY,  CITY  OF  

RIVERTON,  CITY  OF  

SALT  UVKE  COUNTY*  

SALT  LAKE  COUNTY*  

SALT  LAKE  COUNTY*  

SALT  LAKE  COUNTY*  .„ 

SOUTH  JORDAN,  CITY  OF  

SOUTH  SALT  LAKE,  CITY  OF  .. 

ST.  GEORGE,  CITY  OF  

CASPER,  CITY  OF  

LARAMIE  COUNTY*  

SHERIDAN  COUNTY*  

BULLHEAD  CITY.  CITY  OF 

CHANDLER.  CITY  OF  

CHANDLER.  CITY  OF  

FLAGSTAFF,  CITY  OF  

GILBERT,  TOWN  OF 

GILeERT,  TOWN  OF 

GLENDALE.  CITY  OF 

GOODYEAR,  CITY  OF  

GOODYEAR,  CITY  OF  

MARICOPA  COUNTY* 

MESA,  CITY  OF 

MESA,  CITY  OF 

MESA.  CITY  OF 

MESA.  CITY  OF 

MESA,  CITY  OF 


Map  panel  No. 


30009700010 

3000970001 C 

300067  6 

3000231 060C 

300023181 OC 

3000231 820E 

3000231830D 

3000231 840D 

3000231845D 

3000232280D 

300023231 5D 

30001500056 

30002600016 

3801490025A 

3853650005D 

385365001 OD 

3853650010D 

385365001 OD 

385365001 OD 

3853650010D 

385365001 OD 

3853650015D 

38007200206 

38007200206 

38536700056 

38536700116 

38536700126 

38536700166 

38536700186 

38536700196 

3802630025A 

3802630025A 

38025800056 

38025800056 

38020800016 

46013C0245C 

46026000096 

4600870005C 

4654200004E 

460242  C 

46001600056 

4900440002C 

49021 00005C 

49010300036 

4901040002C 

49010203086 

49010204506 

49010204580 

4901020458C 

4901070008C 

49021 90001 B 

4901 77001 7E 

560037001 OC 

5600290520E 

56004700206 

0401250005C 

04013C2630D 

04013C2655E 

040020001  IB 

04013C2660E 

04013C2680F 

04013C1620F 

04013C2060D 

04013C2060D 

04013C0390E 

04013C2185E 

04013C2185E 

04013C2195E 

04013C2195E 

04013C2195E 


Effective 
date 


06/11/95 
06/23/95 
02/24/95 
06A)6/95 
03/03/95 
03/03/95 
03/03/95 
03A)3/95 
03A)3/95 
03/03/95 
03A)2/95 
04/11/95 
01/04/95 
06/22/95 
04/13/95 
01/04/95 
02/01/95 
03A)7/95 
03/22/95 
06/07/95 
06/28/95 
05/16/95 
02/22/95 
04/07/95 
05/23/95 
05/23/95 
05/23/95 
05/23/95 
05/23/95 
05/23/95 
03/31/95 
05/19/95 
05/15/95 
06/28/95 
04/05i^ 
04/11/95 
03/01/95 
05A)5«5 
05/03/95 
05/10/95 
03/13/95 
03/1 3«5 
01/10/95 
01/26*^ 
02/07/95 
06/16/95 
02A)7/95 
02/24/95 
04/11/95 
02A)7/95 
04/19/95 
04/11/95 
02A)9/95 
02/24/95 
01/18/95 
06/30/95 
06/1 3«5 
05/22/95 
06/19/95 
04/13/95 
05/05/95 
05/02/95 
05/09/95 
05/09/95 
06/23/95 
04/19/95 
05/18/95 
02/01/95 
02/01/95 
03/16/95 


Case  No. 


95-08-1 16A 
95-08-162A 
95-0fr-031A 
95-08-163A 
95-08-051P 
95-08-051P 
95-08-051P 
95-08-051 P 
95-0&-051P 
95-08-051 P 
95-08-079A 
95-08-111A 
95-0&-047A 
95-08-151A 
95-08-1 05A 
95-O8-049A 
95-08-069A 
95-08-084A 
95-08-097A 
95-08-1 69A 
95-08-1 78A 
95-08-092A 
95-08-076A 
95-0&-091A 
95-08-1 44P 
95-08-1 44P 
95-08-1 44P 
95-08-1 44P 
95-08-1 44P 
95-08-1 44P 
95-08-099A 
95-08-160A 
96-08-1 34A 
95-08-1 50A 
95-08-095A 
95-08-1  OOA 
95-08-064A 
95-08-1 24A 
95-08-1 39A 
95-08-1 17A 
95-0&-081A 
95-08-083A 
94-08-1 74P 
94-08-1 38P 
94-08-171P 
95-08-1 4aA 
94-08-171P 
95-08-082A 
95-08-118A 
94-08-171P 
95-08-055A 
95-08-01 9P 
95-08-070A 
95-08-07aA 
94-08-1 86A 
95-09-151P 
95-09-423A 
95-09-429A 
95-09-257P 
95-09-399A 
95-09-472A 
95-0&-014P 
95-09-431 A 
95-0&-467A 
95-09-578A 
95-09-4 10A 
95-09-61 9A 
95-09-208A 
95-09-229A 
95-09-300A 


Determina- 
tion 

01 

01 

02 

02 

06 

06 

06 

06 

06 

06 

02 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

01 

02 

01 

06 

06 

06 

06 

06 

06 

01 

01 

01 

01 

02 

02 

02 

01 

01 

02 

02 

02 

06 

05 

08 

02 

06 

02 

02 

06 

02 

06 

02 

02 

02 

08 

01 

01 

05 

01 

01 

06 

02 

02 

02 

01 

02 

01 

01 

01 
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LETTERS  OF  MAP  CHANGE— Continued 
(Effective  January  1, 1995  through  June  30, 1995] 


State 


00 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
00 
09 


AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Community 


I  •••■•«•••••••••■■•< 


MESA.  CITY  OF  .„ 

MESA.  CITY  OF 

ORO  VAU.EY.  TOWNSHIP  OF 

PHOENIX.  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX,  CITY  OF  . 

PHOENIX,  CITY  OF  .... 
PHOENIX,  CITY  OF  „. 

PIMA  COUNTY*  

PIMA  COUNTY*  

PIMA  COUNTY* 

PIMA  COUNTY*  

PIMA  COUNTY*  

PIMA  COUNTY* 

PIMA  COUNTY* 

PIMA  COUNTY* 

PIMA  COUNTY* 

RMA  COUNTY* 

PIMA  COUNTY*  

PIMA  COUNTY* 

PINAL  COUNTY*  ...../... 

PINAL  COUNTY* 

PRESCOTT  VALLEY.  TOWN  OF 

SCOTTSOALE,  CITY  OF 

SCOTTSDALE,  CITY  OF  

SCOTTSOALE,  CITY  OF  .„.. 

SCOTTSDALE,  CITY  OF  *.. 

SCOTTSOALE.  CITY  OF  

SHOW  LOW,  CITY  OF  „ 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF „, 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON,  CITY  OF „.. 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF „ ..„ 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF 

WICKENBURG.  TOWN  OF  

AMADOR  COUNTY*  

ANDERSON,  CITY  OF 

ANTIOCH.  CITY  OF 

ARROYO  GRANDE.  CITY  OF 

ARROYO  GRANDE,  CITY  OF .. 

ARROYO  GRANDE.  CITY  OF 

ARVIN.  CITY  OF  _ _ 

BELMONT.  CITY  OF 

BURUNGAME,  CITY  OF  

BURLINGAME,  CITY  OF  

BUTTE  COUNTY*  ._„, 

CHULA  VISTA,  CITY  OF  

CLOVIS.  aTY  OF 

CLOVIS,  CITY  OF 

CONCORD,  CITY  OF  

CONCORD,  CITY  OF  

CONTRA  COSTA  COUNTY*  

CONTRA  COSTA  COUNTY*  

CONTRA  COSTA  COUNTY* „ 

CONTRA  COSTA  COUNTY* 


Map  panel  No. 


04013C2195E 

04013C2195E 

0401 09001 OE 

04013C1195D 

0401 3C1 1950 

0401 3C1 1950 

04013C1215G 

04013C1215G 

04013C1220F 

04013C1655G 

04013C1660E 

04013C1660E 

04013C1665F 

0401 3C1 6700 

04013C1680E 

04013C1680E 

04013C2130E 

0400731 025C 

0400731 0308 

04007310358 

04007310400 

04007316450 

04007322200 

04007322200 

04007322200 

0400732225C 

0400732240C 

040073281 OC 

0400732830C 

040077061 40 

0400770625C 

0401210001C 

04013C1236E 

04013C1695E 

0401 3C21 560 

04013C2160O 

0401 3C21 600 

04006900030 

040076001 5F 

0400760020Q 

0400760020G 

0400760025G 

0400760030G 

0400760045G 

0400760045G 

0400760045G 

0400760045G 

0400760045G 

0400760065F 

04013C0235E 

06001 50 

06035900018 

06002600020 

0603050001C 

0603050001C 

0603050001C 

06007600(»A 

06501 60005B 

06501 90002C 

0650190004C 

06001702058 

06502100010 

06004400050 

06004400050 

06502200058 

06502200068 

060025027SB 

0600250290B 

06002502958 

06002503358 


Effective 


05/01/95 
06/16/95 
06/27/95 
01/11/95 
03/28/95 
05A)9/95 
05/26/95 
05/26/95 
04/04/95 
01/24/95 
01/24/95 
01/04/95 
04/19/95 
04/19/95 
01/05/95 
01/05/95 
04/19/95 
01/18/95 
06/27/95 
06/27/95 
05/09/95 
06/16/95 
03/30(95 
06/14/95 
03/22/95 
03/30/95 
06/14/95 
06/14/95 
06/14/95 
04/04/95 
04/04/95 
04/07/95 
05/05/95 
03/21/95 
01/04/95 
03/16/95 
04/26/95 
02/09/95 
06/26/95 
06/26/95 
02/09/95 
02/22/95 
04/11/95 
01/05/95 
06/28/95 
04/18/95 
05/09/95 
06/28/95 
06/13/95 
04/07/95 
01/04/95 
06/23/95 
05/09/95 
01/18«5 
01/18/95 
05/09/95 
06/19/95 
04/21/95 
01/04/95 
01/04/95 
01/18/96 
02/13/95 
04/19/95 
06/05/95 
04/07/95 
05/02/95 
03/22/95 
01/27/96 
01/27/95 
01/06/95 


Case  No. 


95-09-41 1A 
95-09-605A 
95-09-389P 
9fr-09-174A 
95-0&-314A 
95-09^75A 
95-09-341 P 
95-09-344P 
9&-09-339A 
9&-09-059P 
95-09-059P 
9&-09-156A 
95-09-31 6P 
95-09-308A 
95-09-122A 
95-0&-132A 
95-09-31 6P 
95-0&-O92A 
95-09-389P 
95-09-389P 
95-09-401 A 
9&H)9  oolA 
94-09-633P 
95-09-226P 
95-09-274P 
94-09-633P 
95-09-226P 
95-09-226P 
95-09-226P 
95-09-003P 
95-09-003P 
95-09-301A 
95-09-297P 
95-09-295A 
95-09-1 38A 
95-09-294A 
95-09-380A 
95-09-1 72A 
95-09-1 69P 
95-09-1 69P 
9&-09-209A 
95-09-241 A 
95-09-350A 
95-09-065A 
95-09-31 OA 
95-0»-360A 
95-09^t55A 
9&-09-582A 
95-09-226P 
95-09-332A 
95-09-1 40A 
95-09-351 A 
9&-09-482A 
96-09-1 30A 
9W»-199A 
95-09-^159A 
95-09-626A 
96-09-327P 
95-09-171A 
95-09-1 71 A 
95-09-1 81 A 
95-O9-202A 
95-09-358A 
g5-09-594A 
95-09-333A 
95-09-365A 
95-09-1 14A 
94-09-784P 
94-09-784P 
95-09-01 6P 


Oetemfiina- 
tion 


01 
01 
05 
01 
01 
01 
05 
05 
02 
05 
05 
02 
05 
01 
02 
02 
05 
02 
05 
05 
01 
02 
06 
05 
06 
06 
05 
05 
05 
06 
06 
02 
06 
01 
01 
02 
02 
02 
05 
05 
01 
01 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
01 
02 
08 
06 
01 
01 
02 
01 
01 
01 
02 

oe 

01 
06 
05 
06 


Region 


09 
09 
09 
09 
09 
09 
09 
09 
09 
00 
09 

s 

09 
00 

00 

00 

00 
00 
00 

IS 

00 
00 
00 
00 

00 
00 
00 
00 
00 
00 

bo 

IS 

bo 

b9 

b9 
b9 

IS 

b9 

99 
09 

b9 
b9 

09 

b9 
b9 

00 


Letters  of  Map  Change— Continued 

[Effective  January  1,  1995  through  June  30, 1995] 


State 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Community 


CONTRA  COSTA  COUNTY* 
CONTRA  COSTA  COUf^TTY* 
CONTRA  COSTA  COUNTY* 
CONTRA  COSTA  COUNTY* 
CONTRA  COSTA  COUNTY* 
CONTRA  COSTA  COUNTY* 

CORONA,  CITY  OF 

CORONA.  CITY  OF 

CORONA,  CITY  OF  „.... 

COSTA  MESA.  CITY  OF  

COSTA  P^SA,  CITY  OF  ...... 

COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA,  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 
CUPERTINO.  CITY  OF  ... 

DANVILLE,  TOWN  OF „^ 

DAVIS.  CITY  OF  

DAVIS,  CITY  OF  

DINUBA.  CITY  OF  „ 

DINUBA.  CITY  OF 

ESCONOIDO,  CITY  OF  _ 

ESCONDIDO.  CITY  OF  . 

FAIRFIELD.  CITY  OF „ 

FAIRFIELD,  CITY  OF 

FOUNTAIN  VALLEY,  CITY  OF  ... 

FRESNO  COUNTY* 

FRESNO  COUNTY* 

FRESNO  COUNTY* 

FRESNO  COUNTY* 

FRESNO  COUNTY* 

FRESNO.  CITY  OF 

FRESNO,  CITY  OF 

FRESNO.  CITY  OF 

FRESNO,  CITY  OF 

HEMET,  CITY  OF  

HEMET.  CITY  OF 

HEMET,  CITY  OF  ;........... 

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET,  CITY  OF 

HEMET.  CITY  OF  

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET.  CITY  OF  

HERCULES.  CITY  OF  

HERCULES.  CITY  OF  

HUMBOLDT  COUNTY* „.. 

HUMBOLDT  COUNTY* 

IRVINE.  CITY  OF 

IRVINE,  CITY  OF 

KERN  COUNTY  

KERN  COUNTY  

KERN  COUNTY  „ 

KERN  COUNTY  

KERN  COUNTY  

LAFAYETTE,  CITY  OF  

LAFAYETTE,  CITY  OF  

LANCASTER,  CITY  OF  „.. 

LANCASTER,  CITY  OF  ... 

LANCASTER,  CITY  OF  


Map  panel  No. 


06002504308 

06002504358 

06002504358 

06002504758 

0600250475B 

06002505006 

0602500005E 

0602500005E 

060250001 OC 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06069C0038E 

06059C0038E 

0603390004C 

0607070001 A 

0604240000 

0604240000 

0604030001 B 

0604030001 B 

0602900001 D 

0602900002C 

0603700005C 

0603700009D 

06059C0037E 

0650290625B 

0650290885B 

0650290890B 

0650290895B 

0650291185B 

0600480000 

0600480000 

060048001 OC 

0600480020C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0602530005C 

0604340000 

0604340008B 

0600600775C 

0600601 450B 

06059C0049F 

06069C0057E 

0600750585B 

0600750590C 

060075 1275B 

0600751 2758 

0600751 555B 

06503700068 

06503700098 

060672001  OB 

0606720020B 

06067200208 


Effective 
date 


01/27/95 
01/27/95 
04/19/95 
04A)4/95 
06/16/95 
02/15/95 
06/20/95 
06/28/95 
06/20/95 
01/04/95 
01/04/95 
01/04/95 
01/13«5 
02/16/95 
02/02/95 
02/16/95 
02/02/95 
03/22/96 
04/13/95 
05/16/95 
05/12/95 
06/16/95 
06/16/95 
03AD2/95 
01/13/95 
04/11/95 
01/30/95 
05/02/95 
02/09/95 
06/16/95 
06/05/95 
05/18/95 
01/30/95 
03/16/95 
03/16/95 
04/13/95 
05/02/95 
01/05/95 
03/02/95 
03/28/95 
05/09/95 
06/05/95 
01/04/95 
01/17/95 
02/01/95 
02/09/95 
02/22/95 
03/02/95 
03/07/95 
05/02/95 
05/02/95 
06/23/95 
06/22/95 
06/30/95 
05A)2/95 
05/16/95 
04/26/95 
06/16/95 
03/30/95 
03/30/95 
01/05/95 
04/13/95 
01/18/95 
03/28/95 
03/15/95 
01/27/95 
01/27/95 
05/16/95 
03/31/95 
04/12/95 


Case  No. 


94-09-784P 
94-09-784P 
95-09-368A 
95-09-337A 
95-09-438A 
95-09-085A 
95-09-393P 
95-09-652A 
95-09-393P 
95-09-1 63A 
95-09-1 64A 
95-09-1 65A 
95-09-1 76A 
96-09-233A 
95-09-235A 
95-09-236A 
95-09-238A 
95-09-342A 
95-09-396A 
95-09-505A 
95-09-506A 
95-09-507A 
95-09-567A 
95-09-258A 
95-09-1 53A 
95-09-323A 
95-09-1 98A 
95-09--121A 
94-09-609P 
9&-09-412A 
95-09-528A 
95-09-1 27P 
95-09-1 93A 
95-09-269A 
95-09-094A 
95-09-271A 
95-09-407A 
95-09-1 77A 
95-09-248A 
95-09-321 A 
95-09-^52A 
95-09-51 OA 
95-09-1 60A 
95-09-1 78A 
95-09-2 17A 
95-09-240A 
95-09-246A 
95-09-252A 
95-09-264A 
95-09-4 13A 
95-09-4 14A 
95-09-588A 
95-09-595A 
95-09-6 19A 
95-09-363A 
94-09-309P 
95-09-334A 
95-0&-553A 
94-09-869P 
94-09-869P 
95-09-1 58A 
95-09-296A 
95-09-1 70A 
95-09-3 ISA 
93-09-332P 
94-09-784P 
94-09-784P 
95-09-526A 
95-09-330A 
95-09-345A 


Determina- 
tion 


05 
05 
02 
02 
02 
02 
06 
02 
05 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
01 
06 
01 
01 
06 
01 
02 
02 
02 
02 
02 
01 
01 
01 
02 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
01 
01 
05 
02 
02 
05 
05 
02 
02 
01 
01 
05 
05 
05 
08 
02 
08 
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Letters  of  Map  Change— Continued 

(Effective  January  1, 1995  through  June  30, 1995] 


Region 


State 


00 
00 
09 
09 
09 
09 
08 
09 
09 
09 
09 
09 
09 
09 
08 
09 
09 
09 
09 
09 
09 
09 
09 
00 
09 
09 
00 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
08 
08 
08 
08 
08 
09 
09 
09 
09 
09 
09 
09 
09 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Convnunity 


UNCASTER,  CITY  OF  ..... 
LARKSPUR.  CITY  OF  .>...., 

LEMOORE.  CITY  OF , 

LEMOORE.  CITY  OF 

UVERMORE.  CITY  OF 

LOOl,  CITY  OF _ 

LONG  BEACH.  CITY  OF  ... 
LOS  /VNGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES.  CITY  OF  ., 
LOS  ANGELES,  CITY  OF  .. 
LOS  ANGELES,  CITY  OF  ., 
LOS  ANGELES,  CITY  OF  ., 
LOS  ANGELES,  OTY  OF  ., 

MARIN  COUNTY*  ...» 

MENDOCINO  COUNTY*  ... 
MENDOCINO  COUNTY*  .., 
MENDOCINO  COUNTY*  ... 

MERCED  COUNTY*  

MERCED  COUNTY* 

MERCED  COUNTY*  

MERCED  COUNTY* 

MERCED,  CITY  OF  ....... 

MERCED,  CITY  OF  

MERCED.  CITY  OF 

MERCED,  CITY  OF  .._... 
MERCED,  CITY  OF  „.„.. 
MILL  VALLEY,  CITY  OF 
MILPITAS,  CITY  OF  ...... 

MILPITAS,  CITY  OF  ...... 

MONTEREY  COUNTY*  . 

NAPA  COUNTY*  

NAPA,  CITY  OF ., 

NAPA,  CITY  OF  

NEVADA  COUNTY*  ....... 

OCEANSIOE.  CITY  OF  .. 
OCEANSIDE,  CITY  OF  .. 
OCEANSIOE.  CITY  OF  .. 

ORANGE  COUNTY*  

ORANGE.  CITY  OF  

ORINOA,  CITY  OF 
PALM  SPRINGS.  CITY  OF 
PALO  ALTO,  CITY  OF  ....... 

PALO  ALTO.  CITY  OF  . 

PALO  ALTO,  CITY  OF 

PERRIS.  CITY  OF 

PITTSBURG.  CITY  OF  

PLACER  COUNTY*  

PLEASANTON,  CITY  OF  ... 
PLEASANTON.  CITY  OF  ... 
PLEASANTON,  CITY  OF  ... 

PLUMAS  COUNTT  

PLUMAS  COUNTY*  

POWAY,  CITY  OF 


RANCHO  CUCAMONGA,  CITY  OF 
RANCHO  CUCAMONGA.  CITY  OF 

REDDING,  CITY  OF  

REDDING.  CITY  OF  , 

REDLANDS,  CITY  OF  

REDWOOD  CITY,  CITY  OF  

RICHMOND,  CITY  OF  

RIDGECREST.  CITY  OF  

RIVERSIDE  COUNTY  *  

RIVERSIDE  COUNTY  *  

RIVERSIDE  COUNTY  * 

RIVERSIDE  COUNTY  *  

RIVERSIDE  COUNTY  *  


Map  panel  No. 


06067200eOB 

0650400001 B 

0600890001A 

0600890001A 

060008001 OA 

0603000001 E 

0601360025B 

06504303406 

06504303456 

06504303606 

06504303606 

06504310106 

0601370000 

06013700720 

0601370073D 

0601370079D 

06013701090 

0601730257A 

06018307946 

06018307946 

06018308136 

06018802806 

060188Q29SC 

060188Q295C 

0601880295C 

0601910005D 

0601910005D 

060191000SO 

060191000SO 

060191000SO 

06017700056 

0603440001 F 

0603440001 F 

06019500560 

0602060345A 

0602070005C 

060207001 OC 

0602100484C 

0602940003C 

0602940003C 

0602940003C 

06059C0041E 

06059COQ21E 

0607220020A 

06025700086 

06034800020 

06034800030 

06034800030 

060258001 00 

06003300010 

0602390477C 

06001200030 

06001200030 

06001200030 

0602446 

0602446 

06070200116 

060671 0005A 

060671 0005A 

060360001 OC 

0603600025C 

06027900100 

06032500086 

06003500206 

06008100056 

0602450065A 

0602451 625B 

0602451 625B 

0602452 1358 

0602452260C 


Effective 


04/12/95 
03/16/95 
05A)9/95 
06/16/95 
06/19/95 
06/16/95 
01/13/95 
03/01/95 
03/01/95 
05/01/95 
06A)9/95 
05m/96 
01/12/95 
03/30/95 
03/30^ 
03/30/95 
03/16/95 
03/07/95 
05/10/95 
05/18/95 
03/30^ 
02/10/95 
01/26«5 
02/09/95 
05/16/95 
02/10/95 
01/10/95 
01/18/95 
05/12/95 
06/28/95 
05/09/95 
02/03/95 
05/16/95 
05A}6/95 
04/21/95 
05/19/95 
03/16/95 
02/22/95 
02/03/95 
03/16/95 
04/19/95 
01/26/95 
03/16/95 
05/31/96 
05/22/95 
04/19/95 
03/02/95 
04/25/95 
03/16/95 
06/16/95 
02A)6/95 
03/02/95 
03/28/95 
04/25/95 
04/21/95 
04/19/95 
06/05/95 
03/06/95 
05/22J95 
01/04/95 
01/30/95 
05/16/95 
04/21/95 
03/31/95 
01/04/95 
06/19/95 
05/16/95 
05/23/95 
04/11/95 
05/16/95 


Case  No. 


95-09-434A 
95-09-292A 
95-09-449A 
95-09-571 A 
95-09-658P 
95-09-520A 
95-09-1 82A 
94-09-71 6P 
94-09-716P 
95-O9-404A 
95-09-504A 
96-09^M)6P 
94-09-793A 

UH  l/v  'W/57r 
iff     Mv'  WV?Jr 

94-09-909P 
95-09-272A 
95-09-270A 
95-09-416A 
95-09-427A 
9S-09-293A 
94-09-662P 
95-09-1 79A 
95-09-218A 
95-0&-466A 
94-09-662P 
95-09-161A 
96-09-1 94A 
95-09-445A 
95-09-612A 
95-09-486A 
95-09-21 6A 
9S-09^(56A 
95-09-415A 
95-09-364A 
95-09-623A 
95-09-277A 
95-09-247A 
95-09-232A 
95-09-304A 
95-09-378A 
96-09-121A 
95-09-291 A 
95-09-395A 
95-09-359A 
95-09-374A 
95-09-230A 
95-09-390A 
95-09-309A 
9fr-09-473A 
96-09-21 OA 
95-09-286A 
95-09-31 8A 
95-09^25A 
95-09-371 A 
95-09-372A 
95-09-540A 
95-09-245P 
95-09-402P 
95-09-1 18A 
95-09-1 92A 
95-09-487A 
95-09-327P 
95-09-328A 
95-09-1 50A 
95-09-499P 
94-09-749P 
95-0&-551A 
95-09-347A 
94-09-749P 


Determina- 
tion 


08 
02 
02 
02 
05 
01 

oe 

06 
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rfogKjn 

Stale 
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Map  panel  No. 

Effective 
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Case  No. 

Determina- 
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09  

09  

09  

09  

09  
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CA 
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CA 
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CA 
CA 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

RIVERSIDE,  CITY  OF 

ROCKUN.  CITY  OF ., 

KwrilMcH  1  K/\HP\,  wi  1  Y  Ur   •••••■••••■■.•>■■■■».■■•••■••••■■•■••••••■•••••.•••. 

ROSEVILLE.  CITY  OF 

ROSEVILLE.  CITY  OF „_ 

0602600005A 

060242001 OC 

06038000016 

06024300080 

06024300170 

0602620065E 

06026200900 

06026200950 

06026200950 

06026201 85E 

06026202050 

06026202050 

06026203200 

0602620345C 

0602620375C 

0602620375C 

0602620375C 

0602660025E 

06020200030 

06027079356 

0602708740C 

06027087556, 

0603270001 C 

060327000 1C 

06059C0079F 

060284081 2C 

0602841 136C 

06028419090 

06029901 55A 

06029904308 

0603490000 

060349001 4E 

060349001 9E 

0603490025D 

0603040732C 

0602960005E 

0602960005E 

065058001 5B 

06505800158 

06033101008 

060331 0250C 

060331 0755C 

06033107650 

06033500G4D 

0603360005C 

0603360010C 

06038100118 

06070300048 

06070300048 

06035600028 

060382000 1C 

06035803508 

06042 10006A 

06042 10006A 

060421 0007A 

06042 10008A 

06042 10008A 

06042 10009A 

060421 0009A 

060421 0009 A 

060421 0009 A 

06063104068 

06063104068 

06063104068 

06063104068 

060631 0406B 

06063104066 

06063104068 

06063104068 

06063104078 

06/19/95 
04/07/95 
01/04/95 
01/09/95 
05/15/95 
05/05/95 
02/22/95 
02A)1/95 
04/21/95 
04/13/95 
04/25«5 
06/22/95 
05A)3/95 
01/17/95 
02A)1/95 
03A)7/95 
03/22/95 
04/19/95 
01/04/95 
06/28/95 
06/16/95 
01/13/95 
01/18/95 
04/26/95 
06/16/95 
02A)9/95 
01/18/95 
02/21/95 
04/27/95 
06/28/95 
02/09/95 
02/01/95 
04/25«5 
0M3O/95 
03/31/95 
04/13/95 
05/31/95 
05/03/95 
05/03«5 
04/21/95 
04/21/95 
06A30/95 
04/13/95 
05/19/95 
04/21/95 
04A21/95 
04/19/95 
02/06/95 
04/11/95 
05/09/95 
06/22/95 
02/03/95 
06/14/95 
05/03/95 
03/14/95 
03/14/95 
05/01/95 
03/14/95 
03/28/95 
03/15/95 
04/28/95 
04/04/95 
04/1 1/95 
04/11/95 
05/01/95 
05/09/95 
05/02/95 
05/18/95 
06A)9/95 
05/18/95 

95-09-499P 
95-09-259A 
93-09-475P 
94-09-794P 
95-09-376A 
95-09-444A 
95-09-244A 
95-09-211 A 
95-09-375A 
95-09-356A 
95-09-385A 
95-09-681A 
95-09^U2A 
95-09-191A 
95-0^-21 9A 
95-0&-262A 
95-09-353A 
9&-09-361A 
95-09-064A 
95-09-618A 
95-09-548A 
95-09-1 37A 
95-09-168A 
95-09-377A 
95-09-555A 
94-09-609P 
95-09-1 26A 
95-09-227A 
95-09-391 A 
95-09-564A 
95-09-21 4A 
95-09-207A 
9&-09-379A 
95-09-031A 
95-09-260A 
95-09-349A 
95-09-522A 
95-09-^39A 
95-09-^l88A 
95-09-205P 
95-09-205P 
95-09^41  P 
95-09-099P 
96-09-493A 
95-09-205P 
95-09-205P 
95-09-348A 
95-09-221 A 
95-09-302A 
95-0&^64A 
95-09-584A 
95-0^???A 
95-09-386A 
95-09-443A 
94-09-923P 
94-09-923P 
95-09-394A 
94-09-923P 
95-09-1 42A 
95-09-223A 
95-09-383P 
95-09-255A 
95-09-299A 
95-09-331 A 
95-09-430A 
95-09-432A 
95-09-433A 
95-09-469A 
95-09-601 A 
95-09-1 27P 

05 
02 
06 
06 
01 

SACRAMENTO  COUNTY  * „ 

SACRAMENTO  COUNTY  *  .» _ 

01 
02 

SACRAMENTO  COUNTY  * 

SACRAMENTO  COUNTY  *  

SACRAMENTO  COUNTY  *  

SACRAMEf^O  COUNTY  *  

02 
01 
02 
02 

SACRAMENTO  COUNTY  *  „ „ 

SACRAMENTO  COUNTY  *  _ 

SACRAMENTO  COUNTY  *  .„ 

SACRAMENTO  COUNTY  *  

SACRAMENTO  COUNTY  *  

SACR/^ENTO  COUNTY  *  

02 
01 
02 
02 
02 
02 

SACRAMENTO,  CITY  OF 

02 

SAUNAS.  CITY  OF 

SAN  BERNARDINO  COUNTY  *  

SAN  BERNARDINO  COUNTY  * 

SAN  BERNARDINO  COUNTY  *  

02 
02 
02 
02 

SAN  CARLOS,  CITY  OF 

SAN  CARLOS.  CITY  OF 

02 
01 

SAN  CLEMENTE,  CITY  OF „ 

SAN  OIEGO  COUNTY  *  „.. 

SAN  OIEGO  COUNTY  *  

01 
06 
01 

SAN  OIEGO  COUNTY  *  

01 

SAN  JOAQUIN  COUNTY*  

02 

SAN  JOAQUIN  COUNTY* 

SAN  JOSE,  CITY  OF  

02 
02 

SAN  JOSE.  CITY  OF 

02 

SAN  JOSE.  CITY  OF  .» 

02 

SAN  JOSE,  CITY  OF  

02 

SAN  LUIS  OBISPO  COUNTY  *  — — 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF ..„ 

02 
02 
02 

SAN  RAFAEL.  CITY  OF  ._......'.... 

SAN  RAFAEL.  CITY  OF  

SANTA  BARBARA  COUNTY  *  

02 
02 
05 

SANTA  BAR6ARA  COUNTY  *  

05 

SANTA  SAReARA  COUNTY  *  

05 

SANTA  6ARBARA  COUNTY  *  

05 

SANTA  BARBARA.  CITY  OF 

02 

SANTA  MARIA.  CITY  OF  

05 

SANTA  MARIA.  CITY  OF 

SANTA  ROSA.  CITY  OF _ 

SANTEE  CITV  OF         ..................................<................... 

05 
02 
02 

S/^TEE,  CITY  OF .....„„ 

01 

SCOTTS  VALLEY.  CITY  OF 

02 

SEBASTOPOL,  CITY  OF 

02 

SHASTA  COUNTY  *  

02 

SIMI  VALLEY,  CITY  OF 

02 

SIMI  VALLEY,  CITY  OF 

SIMI  VALLEY,  CITY  OF 

02 
06 

SIMI  VALLEY.  CITY  OF 

06 

SIMI  VALLEY.  CITY  OF  . .*. 

SIMI  VALLEY,  CITY  OF 

SIMI  VALLEY.  CITY  OF - 

SIMI  VALLEY  CITY  OF 

02 
06 
01 
01 

SIMI  VALLEY,  CITY  OF „.. 

SOLANO  COUNTY  * 

06 
02 

SOLANO  COUNTY  * 

SOLANO  COUNTY  * „ 

SOLANO  COUNTY  * 

SOLANO  COUNTY  * ».. 

SOLANO  COUNTY  * 

SOLANO  COUNTY  * 

02 
02 
02 
02 
02 
02 

SOLANO  COUNTY  * .-. 

02 

SOLANO  COUNTY  * 

05 
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09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


Letters  of  Map  Chanqe— Continued 

[Effective  January  1, 1995  through  June  30. 1995] 


State 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 


Convnunily 


SOLANO  COUNTY  * 

SONOMA  COUNTY  * 

TEHACHAPI.  CITY  OF  

TULARE  COUNTY* 

TULARE  COUNTY*  ..„ 

TUSTIN,  CITY  OF 

TUSTIN.  CITY  OF 

VACAVILLE,  CITY  OF  

VACAVILLE,  CITY  OF  _... 

VICTORVILLE.  CITY  OF 

VISALIA,  CITY  OF  

VISALIA.  CITY  OF  

VISALIA,  CITY  OF  

VISAUA,  CITY  OF  

VISALIA.  CITY  OF  

WALNUT  CREEK.  CITY  OF  ..„. 
WALNUT  CREEK.  CITY  OF  „... 

WILLOWS,  CITY  OF 

WiaOWS,  CITY  OF  ........ 

WILLOWS,  CITY  OF 

WILLOWS,  CITY  OF 

WINTERS.  CITY  0F» 

YUCAIPA,  CITY  OF  

HAWAII  COUNTY*  . 

HAWAII  COUNTY* 

HAWAII  COUfOTY*  

HAWAII  COUNTY* 

HAWAII  COUNTY*  

HAWAII  COUNTY*  

HONOLULU  COUNTY* 

HONOLULU  COUNTY* 

HONOLULU  COUNTY* 

CARSON  CITY.  CITY  OF  

CARSON  CITY.  CITY  OF  

CLARK  COUhfTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY*  ._„ 

CLARK  COUMTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

DOUGLAS  COUNTY*  

HENDERSON.  CITY  OF 

HENDERSON,  CITY  OF 

HENDERSON.  CITY  OF 

HENDERSON,  CITY  OF 

HENDERSON.  CITY  OF 

HENDERSON,  CITY  OF 

HENDERSON,  CITY  OF „... 

LAS  VEGAS,  CITY  OF 

LAS  VEGAS.  CITY  OF 

LAS  VEGAS.  CITY  OF ...... 

LAS  VEGAS,  CITY  OF 

LAS  VEGAS.  CITY  OF 

LAS  VEGAS,  CITY  OF 

LAS  VEGAS.  CITY  OF 

NORTH  LAS  VEGAS,  CHY  OF 
NORTH  LAS  VEGAS.  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS.  CITY  OF 
RENO,  CITY  OF 


Map  panel  Na 


060631 0409C 

0603750540B 

0600840002B 

06506604658 

06506606506 

060S9C0030E 

06059C0039E 

06037300056 

06037300058 

065068A 

060409000SC 

06O400O005C 

0604090010C 

060409001 OC 

060409001 OC 

06507000018 

06507000038 

0600590001 C 

0600590001 C 

06005900010 

0600590001 C 

06042500058 

0602708745C 

1551 66071 3D 

1551 66071 3D 

1551660860C 

1551660880C 

1551660890C 

1551660926D 

1500010110C 

1500010130C 

1500010135C 

3200010125C 

3200010130C 

32000310008 

32000310008 

32000310258 

32000310258 

32000310258 

32000312048 

32000312258 

32000312258 

32000312258 

32000312508 

32000319858 

32000320058 

32000320158 

32000320158 

32005C0040E 

32000500058 

32000500058 

32000500058 

32000500108 

32000500208 

32000500208 

32000500208 

325276001 5C 

325276001 50 

325276001 50 

32S2760020C 

3252760025C 

3252760025C 

3252760025C 

3200070000 

3200070004C 

3200070006C 

3200070006C 

3200070006C 

3200070006C 

32031 031 70E 


Effective 
date 


05/18/95 
06/02/95 
03/15/95 
03/16/95 
03/28/95 
01/25/95 
05A)2/95 
03/07/95 
06/23/95 
01/18/95 
02/22/96 
05/09/95 
06/28/95 
05/31/95 
06/13/95 
01/27/95 
01/27/95 
01/18/95 
02/06/95 
04/06/95 
05/03/95 
03/16/95 
04/04/95 
05/26/95 
06/14/95 
06/02/95 
06/07/95 
04/05/95 
06/05/95 
03/21/95 
03/21/95 
03/21/95 
02/27/95 
02/27/95 
06/07/95 
06/07/95 
02/01/95 
06/18/95 
06/19/95 
01/04/95 
05/09/95 
05/16/95 
06/21/95 
06/1 6«5 
04/19/95 
04/19/95 
04/19/95 
05/22/95 
06/08/95 
04/27/95 
05/17/95 
06/23/95 
06/23/95 
03/17/95 
01/04/95 
03A)7/96 
05/18/95 
06/16/95 
06/22/95 
05/04/95 
06/04/95 
01/24/95 
06/07/95 
01/25/95 
03/13/95 
03/22/95 
04/13/95 
04/19/95 
05/23/95 
04/25/95 


No. 


95-09-127P 
95-09-<460A 
93-09-332P 
95-09-268A 
96-09-312A 
94-09-71 IP 
95-09^24A 
94-09-406P 
95-09^t81A 
94-09^98P 
95-09-267A 
95-09-470A 
95-0»-608A 
95-09-51 8A 
96-09-556P 
94-09-784P 
94-09-784P 
95-09-1 89A 
95-09-228A 
95-0&-388A 
95-09^40A 
95-09-279A 
95-09-329A 
93-09-603P 
95-09^g8P 
95-09-373A 
95-09-497A 
95-09-273A 
95-09-231 A 
95-09-040P 
95-09-040P 
95-O9-O40P 
95-09-206P 
95-09-206P 
95-09-531 P 
95-0^-532P 
95-09-201 A 
95-09-41 9A 
95-09-559A 
95-09-1 41 A 
95-09-357P 
95-09-447A 
95-09-51 7A 
95-09-366A 
95-09-1 03P 
95-09-1 03P 
95-09-1 03P 
95-09-265P 
95-0&-574A 
95-09-397A 
95-09-422P 
95-09-503P 
95-09-603P 
95-09-078P 
95-09-1 43A 
95-09-251 A 
95-09-325A 
95-0&-451A 
95-09-530P 
95-09-052P 
95-09-052P 
95-09-1 84A 
95-09-51 3A 
94-09-858P 
95-09-243A 
95-09-320A 
95-09-370A 
95-09-392A 
95-09-543A 
95-09-263P 


Determina- 
tion 


05 
02 
05 
01 
02 
06 
02 
05 
02 
06 
01 
01 
02 
01 
06 
05 
05 
01 
02 
01 
01 
01 
02 
06 
06 
02 
02 
01 
02 
05 
06 
05 
05 
06 
06 
06 
01 
02 
01 
01 
06 
01 
01 
02 
05 
05 
05 
06 
08 
01 
06 
06 
06 
06 
01 
01 
01 
01 
06 
06 
06 
01 
01 
06 
01 
02 
02 
02 
02 
06 


Federal  Register  /  Vol.  60,  No.  169  /  Thursday,  August  31, 

1995  /  Notices 

45483 

Letters  of  Map  Change— Continued 

[Effective  January  1 .  1 995  through  June  30,  1 995] 

' 

- 

Region 

1  - 

state 

Community 

Map  panel  No. 

Effective 
date 

Case  No. 

Determina- 
tion 

09  

m 

W    •••••■•• 

09  

TO  - 

10  . 

10 

10  . 

10  ~...... 

10  . 

10  

10  

10  

10  -„.... 

10 

10  

10  

10  

10  

♦10  

10  

10  

10  

10  

10  

10  

10  - 

10  

10  

10  

10  ........ 

10 

10 

10  

10  

10  

10  

,10  

10  .. 

'io 

10  

10  

10  

10  

10  

10  

10 

10  

10 

10  ....... 

10  

10  

10  

10  

10  

10  

10  

10 

10  

10  

NV 

NV 

NV 

NV 

NV 

NV 

NV 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

RENO,  CITY  OF „ 

WASHOE  COUhfTY* 

32031 031 86E 

32031 031 70E 

32031 031 70E 

32031 031 78E 

32031 031 86E 

32031 031 88E 

32031C3189E 

0200050000 

0200050000 

0200050235C 

020005051 OB 

0200090000 

0200120000 

0200210000 

0200210000 

1600010165C 

1600280001B 

1 600280001 B 

1600180000 

1600180000 

1600180000 

1600180000 

1600180000 

1600180000 

1600180430B 

1651670000 

1651670859A 

1600020002D 

1600020007D 

1602060000 

1600040001F 

1601800000 

1601800000 

1601800000 

1600840001 A 

4100430000 

4100080000 

4100080000 

4100080000 

4155880000 

4155880000 

4100270023A 

4100440005B 

41 02900001 A 

41017COO00 

4100690000 

4101220000 

4101220001B 

4101220001B 

4101220002B 

4101810000 

4100860000 

4155890000 

4101240001C 

4155910000 

4155910000 

4155910000 

4155910000 

4155910000 

4155910000 

4155910610C 

4101290000 

4101540000 

* 

04/25/95 
04/25/95 
05«1/95 
04«5«5 
04/25/95 
04/25/95 
06/23/95 
02/28/95 
03/14/95 
02/15/95 
02/06*^5 
05/30/95 
03A)8/95 
05/25/95 
05/25/95 
05/16/95 
05/02/95 
06/29/95 
03/02/95 

03/02/95 

03/02/95 

03AJ2/95 

03/02/95 

03/02/95 

03/02/95 

06/20/95 
06/20/95 
01/24/95 
06/28/95 
01/18/95 
01/30/95 
04/19/95 
06/26/95 
03/21/95 
03/27/95 
03/13/95 
02/22/95 
02/22/95 
04/24/95 
02/16/95 
06/01/95 
01/18/95 
05/24/95 
06/01/95 
03/09/95 
03/21/95 
04/10/95 
03/20/95 
06/09/95 
05/02/95 
03/07/95 
02/03/95 
02/28/95 
02/22/95 
01/18«5 
02/16/95 
03/20/95 
-    05A)4/95 
06/22/95 
05/26/95 
03/16/95 
01/26/95 
02/16/95 

95-09-263P 
95-0^263P 
95-09-461 A 
95-0^263P 
95-09-263P 
95-09-263P 
95-09-650A 
95-R10-063 
95-R 10-075 
94-10-059P 
95-10-(»1A 
95-R  10-1 24 
95-R 10-071 
95-R10-096 
95-R10-118 
96-10-037A 
95-R10-107 
95-R10-136 
95-R10- 

067-1 
95-R10- 

067-2 
95-R10- 

067-3 
95-R10- 

067-5 
95-R10- 

067-6 
95-R10- 

067-7 
95-R10- 

067-4 
95-fl10-137 
95-R10-138 
94-10-066A 
95-10-035A 
95-R1 0-008 
95-1 0-01 4A 
95-10-008A 
95-10-053A 
95-R10-045 
95-R1 0-088 
95-R1 0-049 
95-R1 0-036 
95-R1 0-056 
95-R10-101 
95-R1 0-051 
95-R1 0-094 
95-10-003A 
95-10-027A 
95-R10-128 
95-R1 0-057 
95-R1 0-081 
95-10-024P 
95-10-O06P 
95-10-039A 
95-10-034A 
95-R1 0-070 
95-R1 0-037 
95-R1 0-062 
95-R 10-058 
95-R  10-030 
95-R10-031 
95-R 10-077 
95-R 10-085 
95-R 10-089 
95-R10-123 
95-10-O02A 
95-R10-040 
95-R 10-053 

06 
06 
02 

WASHOE  COUNTY* 

WASHOE  COUNTY* 

WASHOE  COUNTY* 

06 
06 

WASHOE  COUNTY* 

WASHOE  COUNTY* „ 

ANCHORAGE.  MUNICIPALITY  OF 

ANCHORAGE,  MUNICIPALITY  OF 

06 
02 
02 
02 

ANCHORAGE,  MUNICIPALITY  OF 

06 

ANCHORAGE,  MUNICIPALITY  OF 

02 

JUNEAU,  aTY  AND  BOROUGH  OF 

KENAI  PENINSULA  BOROUGH  

MATANUSKA-SUSITNA,  BOROUGH  OF 

MATANUSKA-SUSITN/V,  BOROUGH  OF  

02 
02 
02 
02 

ADA  COUNTY*  .. 

AMMON,  CITY  OF  : 

01 
02 

AMMON,  CITY  OF 

02 

BINGHAM  COUNTY* 

BINGHAM  COUNTY* 

02 
02 

BINGHAM  COUNTY*  

02 

BINGHAM  COUNTY*  _ 

BINGHAM  COUNTY* 

BINGHAM  COUNTY*  

02 
02 
02 

BINGHAM  COUNTY*  

02 

BLAINE  COUNTY* 

BLAINE  COUNTY*  

02 
02 

BOISE,  CITY  OF 

01 

BOISE,  CITY  OF  

01 

BONNER  COUNTY* „...„ „ 

GARDEN  CITY,  CITY  OF .. 

MERIDIAN,  CITY  OF  

02 
01 
01 

MERIDI/W^,  CITY  OF  ..„ 

01 

MERIDIAN,  CITY  OF  

SPIRIT  LAKE,  CITY  OF  . 

BANDON,  CITY  OF 

BENTON  COUNTY* 

02 
02 
02 
02 

BENTON  COUNTY* 

02 

BENTON  COUNTY* ._ 

CLACKAMAS  COUNTY* 

02 
02 

CLACKAMAS  COUNTY* 

02 

CLATSOP  COUNTY*  ...._ 

COOS  BAY,  CITY  OF  „ 

CULVER,  CITY  OF 

DESCHUTES  COUNTY* „ 

DOUGLAS  COUNTY*  

02 
01 
02 
02 
02 

EUGENE,  CITY  OF 

EUGENE,  CITY  OF 

06 
06 

EUGENE,  CITY  OF 

EUGENE,  CITY  OF 

0-. 

01 

GRESHAM,  CITY  OF .: 

02 

HOOD  RIVER  COUNTY* „ 

JACKSON  COUNTY* 

02 
02 

JUNCTION  CITY,  CITY  OF  

02 

LANE  COUNTY*  

02 

LANE  COUNTY*  

LANE  COUNTY*  

02 
02 

LANE  COUNTY*  

or 

LANE  COUNTY* 

LANE  COUNTY*  

^     02 
02 

LANE  COUNTY*  „ 

LINCOLN  COUNTY*  . .._ _ 

MARION  COUNTY*  

02 
02 
02 
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Region 


Letters  of  Map  Change— Continued 

[Effective  January  1,  1995  through  June  30.  1995] 


State 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

to 

10 
10 
10 
10 
10 


OR 
OR 
OR 
OR 
OR 
OR 
OR 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 


Conmuntty 


NORTH  PUINS.  CtTY  OF 

POLK  COUNTY*  

PORTLAND.  CITY  OF 

ROSEBURG.  CITY  OF 

TUALATIN.  CITY  OF 

WALLOWA  COUNTY*  

WOODBURN.  CITY  OF 

BELLEVUE.  CITY  OF  

BONNEY  LAKE.  CITY  OF  .... 

BOTHELL,  CITY  OF 

BOTHELL.  CITY  OF _. 

BOTHELL,  CITY  OF 

BRIER.  CITY  OF 

CLARK  COUNTY* 

CLARK  COUNTY* 

CLARK  COUNTY* 

COWLITZ  COUNTY*  ...„ 

EDMONDS.  CITY  OF 

FERNDALE.  TOWN  OF  

GRAYS  HARBOR  COUNTY* 
GRAYS  HARBOR  COUNTY* 

HOQUIAM.  CITY  OF 

JEFFERSON  COUNTY*  

KING  COUNTY*  

KING  COUNTY* „ 

KING  COUNTY* , 

KING  COUNTY* 

KING  COUNTY*  , 

KING  COUNTY*  

KING  COUNTY* 

KING  COUNTY* , 

KING  COUNTY*  „ 

KING  COUNTY* 

KITSAP  COUNTY*  

KITSAP  COUNTY*  

LA  CONNER.  TOWN  OF 

LINCOLN  COUNTY*  

NORTH  BEND.  CITY  OF 

OAK  HARBOR.  CITY  OF 

OKANOGAN  COUNTY*  

OKANOGAN  COUNTY* 

PEND  OREILLE  COUNTY*  ... 
REND  OREILLE  COUNTY*  ... 

PIERCE  COUNTY*  

PIERCE  COUNTY*  

RENTON,  CITY  OF 

SEATTLE.  CITY  OF  

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SKAGIT  COUNTY* 

SNOHOMISH  COUNTY* 

SNOHOMISH  COUNTY* 

SNOHOMISH  COUNTY* 

SNOHOMISH  COUNTY* 

SNOHOMISH  COUNTY* 

SPANGLE,  TOWN  OF  

SPOKANE  COUNTY*  

SPOKANE  COUNTY*  

SPOKANE  COUNTY*  .„ 

SPOKANE  COUNTY*  

SPOKANE  COUNTY*  

SPOKANE  COUNTY*  

THURSTON  COUNTY* 

THURSTON  COUNTY* 

THURSTON  COUNTY* 


Map  panel  No. 


41 02700001 B 

41053COO0O 

4101830000 

4100670005D 

4102770000 

41063C0000 

4101720001B 

53033C0000 

5302740000 

530075000SC 

5300750007C 

5300750007C 

5302760005A 

5300240000 

5300240000 

5300240000 

5300320120D 

5301630005D 

530201 0005B 

5300570000 

5300570000 

530061 0005B 

5300690410B 

53033C0000 

53O33C000O 

53033C0000 

53O33CO00O 

53O33C000O 

53033C0000 

53O33CO000 

53033C0680F 

53033C0925F 

53033C1250F 

5300920000 

5300920000 

5301 560001 B 

53043C0000 

53033C0000 

5300680005C 

5301170000 

5301170150B 

530131  B 

530131  B 

5301380000 

5301380000 

53033C0329D 

53033C0000 

5301510000 

5301510000 

5301510000 

5301510000 

5301510000 

5301510000 

5301510000 

5301510000 

5355340000 

5355340000 

5355340000 

5365340000 

5355340000 

5301 820001 B 

5301740000 

5301740000 

5301740000 

5301740000 

5301740000 

5301740277B 

5301880000 

5301880191C 

5301880355C 


Effective 
date 


03/22/95 
06/29/95 
03/22/95 
06/19/95 
05/05/95 
01/26/95 
03/20/95 
03A)8/95 
03/13/95 
03/03/95 
03/03/95 
03A)3/95 
05/26/95 
04/17/95 
01/30/95 
04/17/95 
02/13/95 
03/13/95 
02/02/95 
01/05/95 
02/16/95 
01/04/95 
06/21/95 
02/02/95 
01/20/95 
01/26/95 
03/24/95 
03/29/95 
05/12/95 
06/29/95 
06/23/95 
06/29/95 
06/23/95 
01/17/95 
05/12/95 
02/16/95 
05/25/95 
03/22/95 
02/27/95 
06/29/95 
06/29/95 
03A)3/95 
05/31/95 
01/23/95 
02/16/95 
01/17/95 
05/20/95 
02/14/95 
01/27/95 
03/20/95 
03/28/95 
05/04/95 
04/24/96 
05/25/95 
06/29/95 
02/01/95 
01/05/95 
01/06/95 
06/02/95 
05/31/95 
03/14/95 
01/30/95 
02/22/95 
03/02/95 
03/03/95 
03/24/95 
06/29/95 
03/24/95 
06/22/95 
04/19/95 


Case  No. 


95-10-029A 
95-R10-106 
95-R10-044 
95-R10-112 
95-R10-109 
95-R10-028 
95-R 10-078 
95-R 10-072 
96-R 10-074 
94-1(M)67P 
94-10-053P 
94-10-067P 
95-R10-114 
94-RX-0130 
95-R1 0-033 
95-R1 0-093 
95-10-012P 
95-R1 0-047 
95-R1 0-035 
95-R1 0-026 
95-R 10-055 
95-1 0-01 OA 
95-R10-115 
94-RX-0165 
95-R10-034 
9&-R1 0-039 
96-R1 0-076 
95-R1 0-092 
95-R10-111 
95-R10-154 
95-R10-144 
95-R10-153 
95-R10-146 
95-R1 0-029 
95-R10-105 
95-R10-054 
95-R10-117 
95-R1 0-084 
95-R1 0-061 
95-R10-148 
95-R10-150 
95-R 10-048 
96-R 10-083 
96-R  10-038 
95-R1 0-050 
95-1 0-01 7P 
95-R10-110 
94-10-061 P 
95-R1 0-041 
95-R 10-079 
95-R1 0-090 
95-R 10-090 
95-R10-102 
95-R10-116 
95-R10-149 
9-R1 0-043 
95-R1 0-025 
95-R1 0-027 
95-R10-103 
96-R10-126 
95-R1 0-065 
95-R1 0-043 
95-R1 0-059 
95-R1 0-066 
95-R1 0-069 
95-R1 0-086 
95-R10-155 
95-R1 0-087 
95-R10-140 
95-10-033A 


Detennina- 
tion 


02 
02 
02 
02 
01 
02 
02 
02 
02 
05 
05 
05 
02 
02 
02 
02 
06 
02 
02 
•02 
02 
01 
02 
02 
02 
02 
02" 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
12 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region 


10 
10 
10 
10 


State 


WA 
WA 
WA 

WA 


Corrvnunity 


THURSTON  COUNTY* 

YAKIMA  COUNTY*  

YAKIMA  COUNTY*  

YAKIMA  COUNTY*  


Map  panel  No. 


5301880365C 
S3021 70000 
53021710298 
5302171033B 


Effective 
date 


04/19/95 
03/29/95 
05/12/95 
05/12/95 


Case  No. 


95-1O-033A 
95-RX-070A 
95-10-030A 
9&-10-030A 


Determina- 
tion 


02 
02 
02 
02 


(FR  Doc.  95-21534  Filed  8-30-95;  8:45  am] 

FEDERAL  RESERVE  SYSTEM 

Camden  National  Corporation; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanldng 
Company 

The  company  listed  in  this  notice  has 
appUed  under  §  225.14  of  the  Board's 
R^ulation  Y  (12  CFR  225.14]  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  imder 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  othenvise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woiild  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarfung  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  25, 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Camden  National  Corporation, 
Camden.  Maine;  to  acquire  100  percent 
of  the  voting  shares  and  to  merge  with 
UNITEDCORP,  Bangor.  Maine,  and 
thereby  indirecUy  acquire  United  Bank, 
Bangor,  Maine. 

In  connection  with  this  application, 
Camden  National  Corporation  also  has 
applied  to  acquire  Trust  Company  of 
Maine,  Inc.,  Bangor,  Maine,  and  thereby 
engftge  in  nondepository  trust  company 
activities  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  25. 1995. 
Jennifisr  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-21618  Filed  8-30-95;  8:45  am] 
BILUNQ  CODE  6Z1»-01-F 


Thomaa  Qravee  L^ne,  et  a!.;  Change  in 
Banic  Control  Noticee;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 


of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  15. 1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Qeveland.  Ohio 
44101: 

1.  Thomas  Graves  Lane.  Lakeside, 
Ohio;  to  acquire  .240  percent,  for  a  total 
of  15.170  percent,  of  the  voting  shares 
of  The  Marblehead  Bank,  Marblehead, 
Ohio. 

B.  Federal  Reserve  Bank  of  AtlanU 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

I. /ames  Lee  C/oyton,  Knoxville. 
Tennessee;  to  acquire  93.2  percent,  for 
a  total  of  100  percent,  of  the  voting 
shares  of  Smoky  Mountain  Bancorp., 
Inc.,  Gatlinburg,  Tennessee,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Gatlinburg,  Gatlinburg,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  25, 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-21627  Filed  8-30-95;  8:45  am] 

BHXMQ  CODE  6210-01-F 


National  Westminster  Bank  PLC,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


45486 


Federal  Register  /  Vol. -6C   No.  169  /  Thursday,  August  31,  1995  /  Notices 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  i\ny  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appHcations 
must  be  received  not  later  than 
September  25, 1995. 

A.  Federal  Reserve  Bank  of  New 
Yoric  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  National  Westminster  Bank  PLC, 
London,  England;  Natwest  Holdings 
Inc.,  New  York,  New  York;  National 
Westminster  Bancorp  Inc.,  Jersey  City, 
New  Jersey:  and  National  Westminster 
Bancorp  NJ,  Jersey  Qty,  New  Jersey;  to 
acquire  100  percent  of  the  voting  shares 
of  Natwest  Bank  National  Association, 
Scranton,  Pennsylvania,  a  de  novo  bank. 

B.  Federal  Reserve  B^mk  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  BancMidwest  Corporation,  St.  Paul, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  South  St.  Paul 
Bancshares,  Inc.,  South  St.  Paul, 
Minnesota,  and  thereby  indirectly 
acquire  Southview  Bank.  South  St.  Paul, 
Minnesota. 

2.  Lake  Elmo  Bancshares,  Inc.,  Lake 
Elmo,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  at  least 
70.57  percent  of  the  voting  shares  of 
Lake  Elmo  Bancorp,  Inc.,  Lake  Elmo, 
Minnesota,  and  thereby  indirectly 
acquire  Lake  Elmo  Bank,  Lake  Elmo, 
Minnesota. 

C  Federal  Reserve  Bank  of  San 
Frandaco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Commercial  Bank,  Taipei, 
Taiwan:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  FCB  Taiwan 
California  Bank,  Alhambra,  California 
(in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1995. 
JenniGBr  J.  JohnMn, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  95-21683  Filed  8-30-95;  8:45  am] 
■UMQ  COOe  ttKMM-F 


Richard  D.  Schneider,  Change  in  Banic 
Control  Notica 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  15, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Richard  D.  Schneider,  Excelsior, 
Minnesota;  to  acquire  an  additional  7.26 
percent,  for  a  total  of  27.26  percent,  of 
the  voting  shares  of  Dean  Financial 
Services,  Inc.,  St.  Paul,  Miimesota,  and 
thereby  indirectly  acquire  Princeton 
Bank,  Princeton,  Minnesota. 

Boaid  of  Govemois  of  the  Federal  Reserve 
System,  August  28, 1995. 
Jennifier  J.  lohnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-21685  Filed  8-30-95;  8:45  am) 

MLUNQ  COOC  6210-01-F 


United  Security  Bancorporatlon; 
Notice  of  Application  to  Engage  de 
novo  in  Parmissible  Nonbanking 
ActivitiM 

The  company  listed  in  this  notice  has 
filed  an  appUcation  imder  §  225. 23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Ba^ 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  stunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  15, 
1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califoniia 
94105: 

1.  United  Security  Bancorporation, 
Spokane,  Washington;  to  engage  de 
novo  through  its  subsidiary,  USB 
Leasing,  Inc.,  Spokane,  Washington,  in 
leasing  activities,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y; 
and  in  factoring  services,  pursuant  to  § 
225.25(b)(l)(v)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-21684  Piled  8-30-95;  8:45  am] 
BOJJNO  cooE  aaio-oi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Availability  of  CDC  Bacterial  Isolates 
for  Evaluating  Bacterial  Identification 
Devices 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Notice  of  availabiUty. 
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SUMMARY:  Gram-negative  bacterial 
isolates  for  quality  control  of  bacterial 
identification  devices  are  available  from 
CDC.  Charges  are  listed  under 
supplementary  information. 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Michael  Miller,  Ph.D.,  or  Caroline 
O'Hara,  Diagnostic  Microbiology 
Section,  Mailstop  Cl6,  Centers  for 
IHsease  Control  and  Prevention  (CDC), 
Atlanta,  GA  30333,  telephone  404-63&- 
3029  or  404-639-2316,  facsimile  404- 
639-3241. 

SUPPLEMENTARY  INFORMATION:  Notice  U 
hereby  given  of  the  availability  bom 
CDC  of  a  set  of  gram-negative  bacterial 
isolates  with  known  biochemical 
characteristics.  These  organisms  can  be 
used  by  manufactiuers  to  fulfill  the 
requirements  for  testing  bacterial 
identification  devices  as  pari  of  Food 
and  Drug  Administration  510(k)  or  pre- 
market  approval  (PMA)  submissions. 
Biochemical  characterization  test  results 
will  be  sent  with  each  set. 

The  charge  for  the  set  of  115  gram- 
negative  fermentative  organisms  will  be 
$2000.00.  These  charges  were  derived 
from  the  cost  of  materials  and  labor 
required  by  CDC  to  acquire,  test, 
maintain,  and  prepare  each  set  for 
shipment. 

The  catalog  ntunber  for  the  set  is  GN- 
0115.  This  set  can  be  obtained  by 
writing  to  Connie  Flowers,  Scientific 
Resources  Program,  Technical  Services 
Branch  (C21),  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Atlanta,  GA  30333. 
Orders  may  also  be  sent  by  facsimile  to: 
404-639-3296.  Telephone  orders  will 
not  be  accepted.  No  individual 
organisms  or  partial  sets  v^ll  be  made 
available.  The  sets  will  be  sent  fi-ozen  on 
dry  ice  by  overnight  express  shipping. 

Orders  for  sets  shovdd  include  the 
purchase  order  niunber,  catalog  number, 
the  name  and  account  number  of  the 
company's  overnight  express  shipping 
service,  the  name  and  telephone  niunber 
of  the  contact  person  who  will  receive 
the  isolates,  and  the  company's 
shipping  and  billing  addresses.  The 
materials  will  be  shipped  only  after  the 
company  executes  a  Non-disclosure 
Agreement  which  will  be  provided  by 
CDC.  Companies  will  be  billed  the 
month  after  the  isolates  are  shipped. 

Dated:  August  25, 1995. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  95-21622  Filed  8-30-95;  8:45  am] 
MIUNQ  CODE  41«3-1t-P 


Health  Care  Financing  Administration 

Public  Informatton  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperworit  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (HHS),  is  publishing 
the  following  summaries  of  proposed 
collections  for  pubUc  comment. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currendy 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Uniform;  Form  No.:  HCFA-1450  (UB- 
92);  Use:  This  form  is  the  standardized 
form  used  in  the  Medicare/Medicaid 
program  to  apply  for  reimbursement  for 
covered  services  by  all  providers  that 
accept  Medicare/Medicaid  assigned 
claims.  It  will  reduce  costs  and 
administrative  burdens  associated  with 
claims  since  only  one  coding  system  is 
used  and  maintained.  Frequency: 
Annually;  Affected  Public:  Federal 
Government,  State,  local,  or  tribal 
government,  business  or  other  for  profit, 
not-for-profit  institutions;  Number  of 
Respondents:  123,432,041;  Total 
Annual  Hours:  1,890,490. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  Zaneta  Davis, 
7500  Security  Boulevard,  Room  C2-26- 
17,  Baltimore,  Maryland  21244-1850. 

Dated:  August  24, 1995. 

Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff. 

[FR  Doc.  95-21646  Filed  8-30-95;  8:45  am] 

BtUlNQ  COOE  4120-0»-P 


Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  OMB  the  following 


proposals  for  the  coUecti(m  of 
information  in  compliance  with  the 
Paperworic  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Annual  Report 
on  Home  and  Community-Based 
Waivers;  Form  No.:  HCFA-372,  HCFA- 
372(S);  L'se;  States  with  an  approved 
waiver  imder  section  1915(c)  of  the  Act 
are  required  to  submit  the  HCFA-372  or 
HCFA-372(S)  annually  in  order  for 
HCFA  to:  (1)  Verify  that  State 
assurances  regarding  waiver  cost- 
neutrality  are  met,  and  (2)  determine  the 
waiver — s  impact  on  the  type,  amount 
and  cost  of  services  provided  under  the 
State  plan  and  health  and  welfare  of 
recipients.  Frequency:  Annually;      / 
Affected  Public:  State,  local,  or  tribal 
government;  Number  of  Respondents: 
49;  Total  Annual  Hours:  18,000. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  August  23, 1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 
[FR  Doc.  95-21647  Filed  8-30-95;  8:45  am] 

MLUNQ  COOE  4120-e*-P 


National  Institutes  of  Health 

Office  of  AIDS  Research;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  to  amend  the 
notice  of  the  meeting  of  the  NIH  AIDS 
Research  Program  Evaluation  Working 
Group  that  was  published  in  the  Federal 
Register  on  August  24, 1995  (60  FR 
44039)  to  provide  additional 
backgrotmd  information  about  the 
meeting  and  to  establish  specific 
guidelines  for  presentations  by  public 
participants,  llie  open  portion  of  the 
meeting  will  be  held  on  September  13, 
1995  at  the  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW.,  Washington,  DC, 
from  10:30  a.m.  imtil  5  p.m. 

The  NIH  Revitalization  Act  of  1993 
authorizes  the  Office  of  AIDS  Research 
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(OAR)  to  evaluate  the  AIDS  research 
activities  of  the  NIH.  The  NIH  AIDS 
Research  Program  Evaluation  Working 
Group  was  established  by  the  OAR  to 
carry  out  this  major  evaluation 
initiative,  reviewing  and  assessing  each 
of  the  components  of  the  NIH  AIDS 
research  endeavor  to  determine  whether 
those  components  are  appropriately 
designed  and  coordinated  to  answer  the 
critical  scientific  questions  to  lead  to 
better  treatments,  prevention,  and  a  cure 
for  AIDS.  Six  Area  Review  Panels  were 
also  estabUshed  to  address  the  following 
research  areas:  Natural  History  and 
Epidemiology;  Etiology^and 
Pathogenesis:  ClinicalTrials;  Drug 
Development;  Vaccine  Research;  and 
Behavioral  and  Social  Sciences 
Research. 

The  purpose  of  the  meeting  is  to 
review  the  status  of  efforts  of  each  of  the 
six  Area  Review  Panels  and  to  seek 
input  from  individuals  and 
organizations  interested  in  the 
evaluation  of  AIDS  research. 

During  the  session  from  10:30  until 
12:30  p.m.,  each  of  the  Chairs  of  the 
Area  Review  Panels  will  present  reports 
on  the  efforts  of  the  Panels.  The 
afternoon  session  from  1:30  until  5:00 
will  be  devcAed  to  presentations  from 
the  pubhc.  These  sessions  are  open  to 
the  public;  however,  attendance  may  be 
limited  by  seat  availability. 

Comments  should  be  confined  to 
statements  related  to  the  ciirrent  status 
of  NIH  AIDS  Research  and 
recommendations  for  consideration  by 
the  panel  in  assessing  and  reviewing  ihe 
major  biomedical  and  behavioral 
research  components. 

Only  one  representative  of  an 
organization  may  present  oral 
comments.  Each  speaker  will  be 
permitted  5  minutes  for  their 
presentation.  Interested  individuals  and 
representatives  of  organizations  must 
submit  a  letter  of  intent  to  present 
conunents  and  three  (3)  typewritten 
copies  of  the  presentation,  along  with  a 
brief  description  of  the  organization 
represented,  to  the  attention  of:  Dr. 
Robert  Eisinger,  Office  of  AIDS 
Research,  NIH,  31  Center  Drive,  MSC 
2340,  Building  31,  Room  4B62, 
Bethesda.  Maryland  20892-2340; 
telephone:  301-402-8655;  FAX:  301- 
402-8638.  Letters  of  intent  and  copies  of 
presentations  must  be  received  no  later 
than  5:00  p.m.  edt  on  September  8, 
1995. 

Individuals  wishing  to  provide  only 
written  statements  must  send  three  (3) 
typewritten  copies  of  their  comments, 
including  a  brief  description  of  their 
organization,  to  the  above  address  no 
later  than  5  p.m.  edt  on  September  8, 
1995.  Statements  submitted  after  that 


date  will  be  accepted,  but  may  not  be 
available  to  the  Evaluation  Working 
Group  prior  to  the  meeting. 

Datmi:  August  25. 1995. 
Margery  G.  Gndib, 

Senior  Committee  Management  Specialist 
[FR  Doc  95-21604  Filed  8-30-95;  8:45  am] 
BILUNQ  COM  414e-ei-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Limg.  and  Blood  Special  Empluuis 
Panel  (SEP)  meeting: 

Name  of  SEP:  The  Multicenter  Study  of 
Hydroxyurea  in  Sickle  Cell  Anemia  (MSH) 
Patients'  Follow-up  (Teleplione  Conference 
Call). 

Date:  September  13, 1995. 

Time:  10:00  a-m. 

Place:  Rockledge  II,  Conference  Room  I, 
7th  Floor,  Bethesda.  Maryland. 

Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph.D.,  Rockledge  II,  Room  7182, 6701 
Rockledge  Drive,  Bethesda,  Maryland  20892- 
7924,  (301)  435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
di^tcussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  25, 1995. 
Margery  G.  Gndib, 

Senior  Committee  Management  Specialist, 

Nm. 

[FR  Doc.  95-21605  Filed  8-30-95;  8:45  am] 

BtUMO  COOC  4140-01-M 


Public  Health  Service 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Periodically,  the  PubUc  Health 
Service  (PHS)  publishes  a  Ust  of 
information  collection  requests  under 
review,in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  PHS  Reports  Clearance 
Office  on  (202)  690-7100. 

The  following  request  has  been 
submitted  for  review  since  the  list  was 
last  published  on  Friday,  August  25. 

1.  A  Study  of  the  Dissemination  of  the 
Maternal  and  Child  Assistance  Programs 
Model  Application  Form — New — ^A 
telephone  survey  will  be  conducted  of 
representatives  of  governors'  offices  and 
state  and  local-level  maternal  and  child 
assistance  programs.  The  survey  will 
provide  data  on  the  dissemination,  use, 
and  impact  of  the  Model  AppUcation 
Form,  a  consolidated  appUcation  form 
developed  for  use  by  maternal  and  child 
assistance  programs. 


TWe 

Hutrber 
of  re- 
spond- 

Number 
of  re- 

spomes 
per  re- 

Average 
burden 
per  re- 

ents 

spond- 
ent 

(hours) 

Survey  of 

Governors' 

Offwes  

50 

1 

.5 

Survey  of 

State  Pro- 

grains  

236 

1 

.5 

Survey  of 

LocaJ  Pro- 

grams   

50 

1 

.5 

Estimated  Total  Annual  Bvuden;  173 
hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
shotild  be  sent  within  30  days  of  this 
notice  to:  AlUson  Eydt,  Human 
Resources  and  Housing  Branch,  Office 
of  Management  and  Budget,  New 
&cecutive  Office  Building,  Room  10235, 
Washington,  D.C  20503. 

Dated:  August  28. 1995. 
James  Scanlon, 

Director,  Data  Policy  Staff,  Office  of  the 
Assistant  Secretary  for  Health  and  PHS 
Reports  Clearance  Officer. 

(FR  Doc  95-21625  Filed  8-30-45;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-4M2-1410-00-P] 

Notice  for  Publication;  AA-6695-C, 
AA-669&-D.  AA-6695-B2;  Alaska 
Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(a)  of  the  Alaska  Native 
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Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  the  Port  Graham  Corporation 
for  approximately  42,101.88  acres.The 
lands  involved  are  in  the  vicinity  of  Port 
Graham,  Alaska. 

Seward  Meridian,  Alaska 


T.  3S. 

R2W 

T.  3S. 

R.3W 

T.5S. 

R4W 

T6S. 

R.4W 

T.6S. 

R.5W 

T.7S. 

R.5W 

T.7S. 

R.6W 

T.8S. 

R.6W 

T.  7  5. 

,R.7W 

T8S. 

R.7W 

T.7S. 

R.8W 

T.8S. 

R.8W 

A  notice  of  the  decision  will  be 
pubUshed  once  a  week,  for  foiu  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  au  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  2, 1995,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Linda  J.  Resseguie, 
Acting  Chief,  Branch  of  Gulf  Rim 
Adjudication. 

[FR  Doc.  95-21621  Filed  8-30-95;  8:45  am] 
MLUNa  CODE  431»-JA-M 


[OR-1 10-1220;  G5-205] 

Emergency  Closure  and  Restriction  on 
Public  Lands  Near  West  Fork  of 
Wiiiams  Creek 

AQENCV:  Bureau  of  Land  Management, 

Medford  District,  Grants  Pass  Resoiuce 

Area. 

ACTION:  Public  notice. 

SUMMARY:  Pursuant  to  regulations 
contained  in  Title  43  CFR  8364-1  (a)  and 
for  the  purpose  of  protecting  persons, 
property  and  public  lands,  the  Bureau  of 
Land  Management  is  closing  entry  to 
and  prohibiting  physical  presence  upon 
all  lands,  roads  and  trails,  within  the 


following  areas:  All  Bureau  of  Land 
Management  administered  lands  within: 
Township  39  South,  Range  6  West. 
Willamette  Meridian;  Savons  25  and 
26;  Township  39  South,  Range  5  West, 
Willamette  Meridian;  Sections  29,  30, 
31  and  32. 

The  following  persons  are  exempt 
boTO.  this  order: 

1.  Persons  with  a  permit  authorizing  the 
otherwise  prohibited  act. 

2.  Any  Federal,  State  or  local  officer  or 
employee  in  the  performance  of  an 
official  duty. 

DATES:  This  closure  shall  be  in  effect 
immediately,  August  31, 1995,  and  shall 
remain  in  effect  until  rescinded  by  the 
authorized  officer. 

PENALTIES:  Violators  are  subject  to  fines 
not  to  exceed  $1000.00  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Jones,  District  Manager,  Medford 
District,  3040  Biddle  Road,  Medford, 
Oregon  97501  or  telephone  (503)  770- 
2200. 

Dated:  August  23, 1995. 
David  A.  Jones, 
District  Manager. 

[FR  Doc.  95-21375  Filed  8-30-95;  8:45  am) 
BILUNO  CODE  4310-33-M 

[WY-O3O-04-6101-0O-K014;  WYW-130382] 

Kenetech  Windpower,  Wyoming  Wind 
Energy  Project,  Avallat>ility  of  Final 
Environmental  impact  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availabiUty  of  final 
environmental  impact  statement  (FEIS) 
for  the  Kenetech  Windpower,  Wyoming 
Wind  Energy  Project,  Carbon  County, 
Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Wyoming  State 
Office  announces  the  availability  of  the 
FEIS  for  the  Kenetech/PacifiCorp 
Windpower  Project.  A  total  of  1,390 
wind  turbines  and  associated  faciUties 
(including  approximately  29  miles  of 
230  kV  powerline)  would  be 
constructed  on  60,619  acres  of  private, 
Federal,  and  State  lands,  over  a  10  to  12 
year  development  period,  in  Carbon 
County,  Wyoming.  BLM  will  issue  a 
right-of-way  grant  under  Section  501  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  for  the  wind 
energy  facilities  and  powerline. 

The  U.S.  Bonneville  Power 
Administration  (BPA)  is  a  cooperating 
agency  for  this  project.  BPA  will  base  a 
decision  to  piuchase  25  megawatts 


(Mw)  of  power  from  the  project  under 
Public  Law  96-501  upon  this  analysis. 

DATES:  BLM  and  BPA  will  accept 
comments  on  the  FEIS  for  30  days 
following  the  date  that  the 
Environmental  Protection  Agency  (EPA) 
pubUshes  their  Notice  of  AvailabiUty  in 
the  Federal  Register.  The  EPA  notice  is 
expected  to  be  pubUshed  September  1, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Rawlins 
District  Office,  Walter  E.  George,  Project 
Leader,  1300  3rd  Street,  Rawlins,  WY 
82301  or  BonneviUe  Power 
Administration,  Richard  Stone, 
Environmental  SpedaUst  (ECN-3),  P.O. 
Box  3621,  Portland,  OR  97208. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Impact  Statement  (EIS) 
assesses  the  environmental 
consequences  of  the  Federal  approval  of 
Kenetech's  proposal  to  construct  a  500 
Mw  windplant  at  two  sites  in  east 
central  Carbon  County,  Wyoming,  in  a 
phased  approach,  over  a  10  to  12  year 
period.  The  FEIS  is  a  supplement  to  the 
Draft  Environmental  Impact  Statement 
(DEIS),  published  on  January  13, 1995, 
and  contains  the  following  material: 

•  Incorporates  by  reference  most  of 
the  material  presented  in  the  DEIS  and 
identifies  the  charges  to  the  DEIS 
required  as  a  result  of  additional 
information. 

•  PubUc  comments  subsequent  ta 
pubUshing  of  the  DEIS. 

•  The  corrections  and  additions  to  the 
DEIS. 

•  Comments  received  on  the  DEIS. 

•  Responses  to  the  comments. 
Forty-seven  comments  were  received 

by  the  BLM  on  the  DEIS,  Twenty-two 
supported  the  project,  9  provided 
information  and  did  not  state  a  position 
on  the  project,  3  were  concerned  with 
a  potential  confUct  with  coal  resources, 
1  expressed  concern  with  the  economic 
rationale  for  the  project,  and  13  opposed 
the  project.  The  EPA,  based  on 
procediu-es  they  use  to  evaluate  the 
adequacy  of  the  information  in  an  EIS, 
gave  the  DEIS  a  rating  of  EG-2 . 
(Environmental  Concern,  Insufficient 
Information). 

No  substantive  changes  were  made  to 
the  proposed  action.  BLM  has  agreed  to 
evaluate  aU  subsequent  phases  under 
complete  NEPA  procedures.  BLM  also 
proposes  the  creation  of  a  technical 
review  committee  whose  function  will 
be  to  review  nomitoring  data  and  make 
recommendation  to  the  BLM  authorized 
officer  on  further  studies  and 
modification  to  windplant  faciUties 
regarding  impacts  to  birds  and  other 
wildUfe. 
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Dated:  August  24, 1995. 
AuD  R.  Ptenon, 
State  Director. 

(FR  Doc  95-21617  Piled  8-30-95;  8:45  am] 
■LUNQ  CODE  431»>tS-M 


[A2-033-O6-143O-O1;  AZA  »1«5) 

Arizona,  Conveyance  of  Federally- 
Owned  Mineral  Interests;  Correction 

agency:  Bureau  of  Land-Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  95-18507 
beginning  on  page  38852  in  the  issue  of 
Friday,  July  28, 1995,  make  the 
following  correction:  On  page  38852  in 
the  first  column,  the  mineral  interests 
for  Douglas  Land  Company,  L.L.C.  (AZA 
29195)  will  be  segregated  from  the 
mining  and  the  mineral  leasing  laws 
from  the  date  of  receipt  of  the 
application  Quly  13, 1995)  instead  of  the 
diate  of  pubUcation.  The  segregation  for 
A21A  29195  will  expire  upon  issuance  of 
a  patent,  upon  final  rejection  of  the 
appUcation,  or  July  12, 1997,  whichever 
occurs  first. 

Dated:  August  22, 1995. 

Maryjo  Yoas, 

Chief,  Lands  and  Minerals  Operations 
Section. 

[FR  Doc.  95-21639  Filed  8-30-95;  8:45  am] 

MUMQ  COOE  4310-32-^ 


[AZ-024-04-4210-05;  AZA-1Z731] 

Notice  Of  Realty  Action;  Recreation 
and  Pul>lic  Purposee  (RAPP)  Act 
Classification;  Arizona 

AGENCY:  Biueau  of  Land  Management. 
ACTION:  Correction. 

SUMMARY:  In  notice  dociunent  pubUshed 
Friday,  July  14, 1995,  (Volume  60,  No. 
135),  make  the  following  correction:  On 
page  36302  in  the  third  column,  the 
legal  land  description  should  be 
corrected  to  read  as  follows: 

Gila  and  Salt  River  Nferidian.  Arizona 

T.  5  N..  R.  3  E.. 
Sec.  5.  lots  6,  7, 11, 14. 15, 16, 18, 19, 
NEV4SWV4NWV4,  NWV4SEV4NWV4. 

All  other  details  of  the  notice  remain 
as  (Higinally  pubUshed. 

Dated:  August  23, 1995. 
David  J.  Miller, 
Associate  District  Manager. 
[FR  Doc.  95-21641  Filed  8-30-95;  8:45  am] 
BOJJNQ  COOE  4310-42-M 


[NV-030-1430-01;  NVN  584921 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  Douglas  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  following  described  land, 
comprising  40.00  acres,  has  been 
examined  and  is  determined  to  be 
suitable  for  classification  for  lease  or 
conveyance  piu^uant  to  the  authority  in 
the  Recreation  and  Pubhc  Ptirposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.): 

ML  DiaUo  Meridian,  Nevada 

T.  12  N.,  R.  21  E. 
Sec.  18,  ^WV«SEV«. 
Containing  40.00  acres. 

SUPPt-EMENTARY  INFORMATION:  The 
public  land  is  located  southeast  of 
Gardnerville  in  Douglas  County.  The 
land  is  not  needed  for  Federal  purposes. 
Lease  or  conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  pubhc  interest.  Douglas 
County  has  expressed  an  interest  in 
constructing  a  public  shooting  range  on 
the  site.  The  lease/patent,  when  issued 
will  be  subject  to  the  provisions  of  the 
Recreation  and  PubUc  Purposes  Act  and 
to  all  appUcable  regulations  of  the 
Secretary  of  the  Interior,  and  the 
foUoMong  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits 
from  the  same  under  appUcable  law  and 
regulations  to  be  established  by  the 
Secretary  of  the  Interior. 

Upon  pubUcation  of  this  notice  in  the 
Federal  Register,  the  lands  wiU  be 
segregated  from  all  other  forms  of 
appropriation  under  the  pubUc  land 
laws,  including  the  general  mining  laws 
but  not  the  minered  leasing  laws,  the 
material  disposal  laws,  or  the 
Geothermal  Steam  Act.  The  segregation 
shaU  terminate  upon  issuance  of  a 
conveyance  dociunent  or  pubUcation  in 
the  Fewleral  Register  of  an  order 
specifying  the  date  and  time  of  opening. 
DATES:  By  no  later  than  October  16, 
1995,  interested  parties  may  submit 
comments. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Walker  Resource  Area 
Manager,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  Carson  Qty,  NV 
89706-0638.  Any  adverse  comments 


will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  wiU 
become  eSactive  60  days  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Walker  Area  Realty 
SpeciaUst,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  Carson  Qty,  NV 
89706-0638;  (702)  885-6000. 

Dated:  August  22. 1995. 
John  Matthiessen, 
Walker  Resourtx  Area  Manager. 
[FR  Doc.  95-21581  Filed  8-30-95;  8:45  am) 
BNJJNQ  COOC  431»44C-M 


[NM-«50-06-142(M)(q 

Notice  Of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  siurvey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  September  20, 1995. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  13  N.,  R.  3  E.,  Accepted  July  7, 1995,  for 

Group  926  NM. 
T.  20  N.,  R.  10  E.,  Accepted  July  6. 1995,  for 

Group  781  NM. 
T.  23  N.,  R.  10  E.,  Accepted  July  5, 1995,  for 

Group  769  NM. 
Texas  and  Pacific  Railway  Block  67,  T.  1, 
Texas,  for  Group  1  Texas,  Accepted  July  6, 
1995. 

If  a  protest  against  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  wiU 
not  be  officially  filed  luitil  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  bora  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Biueau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
fiUng  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-Usted  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  wiU  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
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of  Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $1.10  per  sheet. 

Dated:  August  11, 1995. 

John  P.  Bennett, 

ream  Leader,  Branch  of  Cadastral  Survey/ 
Geo  Sciences. 

(FR  Doc.  95-21670  Filed  8-30-95;  8:45  am] 
MUMO  COOE  4310-FB-M 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  appb'cants  have 
appUed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-805771 

Applicant:  Department  of  Biology,  University 
of  California,  La  JoUa,  CA. 

The  applicant  requests  a  permit  to 
import  hairs  from  captive-held  and 
captive-bom  bonobo  (Pan  paniscus)  and 
chimpanzee  (Pan  troglodytes)  from  zoos 
worldwide  for  the  purpose  of  genetic 
research  in  support  of  conservation 
efforts. 
PRT-805772 

Applicant:  Department  of  Biology,  University 
of  California,  L,a  JoUa,  CA. 

The  applicant  requests  a  permit  to 
import  blood  samples  from  ranched 
populations  of  Siamese  crocodile 
[Crocodylus  siamensis),  saltwater 
crocodile  (Crocodylus  porosus)  and 
Siamese/saltwater  crocodile  hybrids  (C. 
porosus  X  C.  siamensis)  from  Dr. 
Ratanakom,  Kasetsart  University, 
Bangkok,  Thailand,  for  the  purpose  of 
genetic  research  in  support  of 
international  conservation  efforts. 
PRT-805773 

Applicant:  Department  of  Biology,  University 
of  California,  La  Jolla,  CA. 

The  appUcant  requests  a  permit  to 
import  smttU  samples  of  ivory  with 
attached  tissue  from  legally  confiscated 
tusks  of  Asian  elephant  (Elephas 
maximus)  from  the  Royal  Forest 
Department,  Thailand  for  the  purpose  of 
genetic  research  in  support  of 
international  and  national  conservation 
efforts. 
PRT-805792 
Applicant:  Gerald  McVeigh,  Fortville,  IN. 

The  appUcant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
galapagos  tortoise  (Geochelone  niger) 
from  Central  Florida  Tortoise  Farm, 


Cocoa,  FL,  for  the  purpose  of 
enhancement  of  the  stuvival  of  the 
species  through  propagation. 
PRT-805733 

AppUcant:  Duke  University  Primate  Center, 
Durham,  NC 

The  appUcant  requests  a  permit  to 
export  a  pair  of  captive  bom  crowned 
lemurs  (Eulemur  coronatus)  to  the 
Johannesburg  Zoological  Gardens, 
Johaimesburg,  South  Africa,  for  the 
purpose  of  enhancement  of  the  siuvival 
of  the  species  through  propagation. 
PRT-805900 

Applicant:  Sedgwick  County  2^X1,  Wichita, 
KS. 

The  appUcant  requesf  a  permit  to 
import  one  captive  bom  male  Amur 
leopard  (Panthera  pardus  orientalis) 
from  the  Assiniboine  Park  Zoo, 
Manitoba,  Canada  for  the  piupose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 
PRT-805303 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA. 

The  appUcant  requests  an  amendment 
to  thefr  i>ermit  application  previously 
pubUshed  in  the  Augtist  9, 1995  Federal 
Register  to  import  scent  samples  from 
wild,  captive-held  and  captive-bom 
giant  panda  (Ailuropoda  melanoleuca) 
from  worldwide  sotuces  for  the  purpose 
of  scientific  research. 
PRT-805998 

Applicant:  Dulce  University  Primate  Center, 
Durham.  NQ 

The  appUcant  requests  a  permit  to 
export  a  pair  of  captive  bom  coUared 
lemurs  (Eulemur  fulvus  collaris)  to  the 
Sri  Chamarajendra  Zoological  Gardens 
(Mysore  Zoo),  Kamataka,  India,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 
PRT-805720 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
Anchorage,  AK 

The  applicant  requests  a  permit  to 
export  Aleutian  shield  fem 
(Polystichum  aleuticum)  to  the  Royal 
Botanical  Gardens,  United  Kingdom,  to 
enhance  the  propagation  and  survival  of 
the  species.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 
PRT-805543 
Applicant:  Herbert  Atldnson,  Roswell,  NM. 

The  applicant  requests  a  permit  to 
jnport  the  sport-htmted  trophy  of  one 
bontebok  (Damaliscus  pygargus  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  F.W.M.  Bowker,  Jr,  Thorn  Kloof, 
Grahamstown,  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-605532 

Applicant:  Arizona  State  University,  Tempe, 
AZ. 

The  appUcant  requests  a  permit  to 
import  DNA  samples  from  53  wild 
Arabian  oryx  (Oryx  leucoryx)  from  the 
University  of  Cambridge  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-700877 

Applicant:  Bemice  P.  Bishop  Museum, 
Honolulu,  HI. 

The  appUcant  requests  a  permit  to 
export  and  re-import  non-Uving 
museum  specimens  of  endangered  and 
threatened  species  of  plants  and  animals 
previously  accessioned  into  the 
permittee's  collection  for  scientific 
research.  The  appUcant  also  request  to 
take  (salvage)  dead  specimens  of 
endangered  and  threatened  species  of 
wildlife  within  the  Hawaiian  Islands  for 
accessioning  into  their  collection. 

PRT-805531 

Applicant:  Wayne  State  University,  [)etroit, 
MI. 

The  applicant  requests  a  permit  to 
import  samples  of  DNA  extracted  from 
blood  from  three  of  each  of  the 
foUowing  individuals:  Goeldi's  monkey 
(Callimico  goeldii).  Red  uakari  (Cacajao 
calvus  calvus).  Black  headed  uakari 
(Cacajao  melanocephalus).  Woolly 
spider  monkey  (Brachyteles 
aracbnoides),  Pied  tamarin  (Saguinus 
bicolor),  Golden  headed  Uon  tamarin 
(Leontopithecus  chrysomela).  Black  lion 
tamarin  (Leontopithecus  chrysopygus). 
Golden  Uon  tamarin  (Leontopithecus 
rosalia)  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

Documents  and  other  information 
submitted  with  these  appHcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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Dated:  August  25, 1995. 

Caroline  Anderson, 

Acting  Chief,  Bmnch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  95-21565  Filed  8-30-95;  8:45  am) 
MLUNQ  COOe  4310-66-^ 


National  Park  Service 

Cape  Cod  National  Seashore,  Soutti 
Wellfleet,  Massachusetts,  Cape  Cod 
National  Seashore  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conunittee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App.  1.  section  10),  that  a 
meeting  of  the  Cape  Cod  National 
Seashore  Advisory  Commission  will  be 
held  on  Friday,  September  22, 1995. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  estabUshing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Park  Headquarters,  Marconi 
Station  for  their  regular  business 
meeting  which  will  be  held  for  the 
following  reasons: 

1.  Welcome  Superintendent  Burks  and 
new  Commission  members 

2.  Adoption  of  Agenda 

3.  Approval  of  Minutes  of  the  previous 
meeting  (205th  dated  11-04-94) 

4.  Election  of  Vice  Chair  and  Secretary 

5.  Report  of  Superintendent,  Status  of 
General  Management  Plan,  Highland 
Light,  North  Truro  Air  Force  Station 

6.  Reauthorization  of  Commission 
Charter 

7.  New  Business 

8.  Agenda  for  Next  Meeting 

9.  Date  for  Next  Meeting 

10.  Pubhc  Comment 

11.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Conuuission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 


National  Seashore,  So.  Wellfleet,  MA 

02663. 

Robert  W.  Mcintosh, 

Associate  Field  Director,  Research,  Planning, 
and  Resource  Stewardship. 
(FR  Doc.  95-21575  Filed  8-30-95;  8:45  am] 
BN.UNQ  OOOE  43ie-70-f> 


INTERSTATE  COMMERCE 
COMMISSION 

[Dodcet  No.  AB-3  (Sub-No.  126X)] 

Missouri  Pacific  Railroad  Co.; 
At>andonment  Exemption;  Caddo 
Parish,  LA 

Missoiui  Pacific  Railroad  Company 
(MP)  has  filed  a  verified  notice  under  49 
CFR  Part  1152  Subpart  F:  Exempt 
Abandonments  to  abandon  a  portion  of 
the  Good  Roads  Lead  from  milepost  8.68 
to  the  end  of  the  line  at  milepost  9.4 
near  Shreveport,  a  distance  of 
approximately  0.72-miles  in  Caddo 
Parish,  LA. 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  fcMmal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 
1105.11  (transmittal  letter),  and 
1152.50(d)(1)  (notice  to  government 
agencies),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether 
employees  are  adequately  protected,  a 
petition  for  partial  revocation  imder  49 
U.S.C.  10505(d)  must  be  filed. 

This  exemption  will  be  effective 
September  30, 1995,  imless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  statements  of 


■  The  Commission  will  grant  a  stay  if  an  infonnbd 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  befbra  the 
exemption's  emotive  date.  See  Exemption  of  Out- 
ofSenhce  Rail  Lines,  5 1.C.C2d377  (1989).  Any 
request  for  a  stay  should  be  Bled  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  data. 


intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29^  must 
be  filed  by  September  11, 1995. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  September  20. 
1995.  An  original  and  10  copies  of  any 
such  filing  must  be  sent  to  the  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  Joseph  D. 
Anthofer,  1416  Dodge  Street  #830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exempUon  is  void  ab  initio. 

CSaT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
September  5, 1995.  A  copy  of  the  EA 
may  be  obtained  by  writing  to  SEA 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser  at  (202)  927- 
6248.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konscimik. 
Diiector,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21638  Filed  8-30-95;  8:45  am) 

BILUNG  CODE  703S-01-P 

[Docket  No.  AB-67  (Sub-No.  38X)] 

Soo  Line  Railroad  Company; 
At>andonment  Exemption;  Dakota 
County,  MN 

Soo  Line  Railroad  Company  (Soo)  has. 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F;  Exempt 
Abandonments  to  abandon  its 
approximately  0.25-mile  rail  line 
(known  as  the  "Vermillion  River  Bridge 
Trackage")  between  milepost  390.92 
north  of  the  VermiUion  River  and 
milepost  391.17  south  of  the  VermiUion 
River  and  north  of  East  21st  Street, 


^  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4 1.CC.2d  184  (1987). 

>  The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abejidoning  railroad  is 
willing  to  negotiate  an  agreement. 
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including  the  Vermillion  River  Bridge, 
at  Hastings,  in  Dakota  County,  MN. 
Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  this  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
sucli  user)  regarding  cessation  of  service 
over  the  line  is  either  pending  with  the 
Cammission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  &vor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubUcation),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
afiiacted  by  the  abandonment  shall  be 
protected  under  Ore;goii  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  1050S(d) 
must  be  filed.' 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  30, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).3  and  trail  'use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  September  11, 
1995.*  Petitions  to  reopen  or  requests  for 
pubhc  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  September  20, 


'  The  Railway  Labor  Executivas'  Association 
(RLEA)  filed  comments  opposing  the  proposed 
abandonment  and  requesting  that  we  conduct  an 
investigation,  hold  oral  hearings,  and  modify  the 
standard  labor  protective  conditions  we  routinely 
impoia  in  abandonment  exemptions.  Because  tha 
Commission  does  not  normally  consider  comments 
prior  to  the  publication  of  a  notice  of  exemption 
undar  49  CFR  1152.SO(b),  RLEA  can  file  a  petition 
to  stay  and/or  a  petition  to  reopen  or  revoke  on  or 
before  the  dates  specified  in  this  notice. 

>Tba  Commission  will  grant's  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
invsstigation)  cannot  be  made  before  the 
axamption's  eflactive  date.  See  Exemption  of  Out- 
ofSarrice  Rail  Lines,  5 1.CC2d  377  (1989).  Any 
raqnsat  for  stay  should  be  filed  as  soon  as  possible 
ao  that  the  Commission  may  take  appropriate  action 
befora  the  exemption's  effective  date. 

>  See  Exempt,  of  Rail  Abandonment— Offiers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

*The  Commission  will  accept  a  late-filed  trail  use 
raqvast  so  long  as  the  abandonment  has  not  been 
coDstunmated  and  the  abandoning  railroad  is 
wilUng  to  negotiate  an  agreement 


1995,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423- 
2191. 

A  copy  of  any  petition  filed  with  the/ 
Commission  should  be  sent  to 
appUcant's  representative:  Larry  D. 
Stams,  1000  Soo  Line  Building,  105 
South  5th  Street,  MinneapoUs,  MN 
55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Soo  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  5, 1995.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  pubhc. 

Environmental,  historic  preservation, 
pubhc  use,  or  other  trail  use/rail  ' 

banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

Decided:  August  23, 1995. 

By  the  Commission,  David  M.  Konscimik, 
Director,  OfBce  of  Proceedings. 
VenionA.WiIliaiiis, 
Secretary. 

(FR  Doc  95-21638  FUed  8-30-95;  8:45  am] 
MUNM  OOOC  703S-O1-r 

[Docket  No.  AB-411  (Subtle.  IX)] 

Union  Railroad  of  Oregon; 
Abandonment  Exemptton;  Union 
County,  OR 

AGENCY:  taterstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the 
regulatory  requirements  of  49  U.S.C 
10903-04  the  abandonment  by  Union 
Railroad  of  Oregon  of  2.4  miles  of  rail 
line  between  milepost  0.0  at  Union 
Junction  and  milepost  2.4  at  Union  in 
Union  County,  OR. 

DATES:  The  exemption  will  be  effective 
September  30, 1995  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),  requests  for 
a  notice  of  interim  trail  use/rail  banking 
under  49  CFR  1152.29  and  petitions  to 


stay  must  be  filed  by  September  11, 
1995,  requests  for  a  pubUc  use  condition 
imder  49  CFR  1152.28  and  petitions  to 
reopen  must  be  filed  by  September  20, 
1995. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-411  (Sub-No.  IX)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue 
NW.,  Washington,  D.C.  20423,  and  (2) 
Edward  Immel,  State  Rail  Planner, 
Statewide  Mobihty  Unit,  325  13th  St. 
NE,  Room  501  Salem,  OR  97310. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.J 

8UPPt.EMENTARY  MFORMATKM: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  28^-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  August  17, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chainnan  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vmion  A.  WUlians. 

Secretary. 

[FR  Doc  95-21637  Filed  8-30-95;  8:45  am] 

BNJJNQ  coos  TOM-OI-P 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  a  Final  Judgment  by 
Conaent  Pursuant  to  the  Clean  Air  Act, 
Clean  Water  Act,  and  Resource 
Conservation  and  Recovery  Act 

Notice  is  hereby  given  that  on  August 
.23, 1995,  a  proposed  consent  decree  in 
United  States  and  Commonwealth  of 
Permsylvania  v.  Horsebead  Industries, 
Inc.,  et  al.,  Qv.  A.  No.  1:  CV-92-0008, 
was  lodged  in  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania.  The  complaint  in  this 
action  seeks  civil  penalty  and  injunctive 
rehef  under  the  Clean  Air  Act  (CAA),  42 
U.S.C  7401  et  seq..  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1251  et  seq..  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C.  6901  et  seq..  for 
alleged  violations  of  these  Acts  at 
defendants'  Palmerton,  Pennsylvania 
fadhty. 

Under  the  proposed  decree, 
Horsehead  Industries,  Inc.  and 
Horsebead  Resource  Development 
Company  (collectively,  Horseheads), 
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recyclers  of  electric  arc  furnace  dust, 
have  agreed  to  pay  the  United  States 
and  the  Commonwealth  a  civil  penalty 
of  $5.6  million,  and  to  invest  in 
extensive  capital  improvements  and 
operational  changes  at  the  Palmerton 
facility  to  minimize  the  release  of 
contaminants  such  as  lead,  cadmium 
and  zinc.  Under  the  decree  Horseheads 
will  upgrade  operations  to  limit  dust 
and  visible  emissions  from  their 
processing  eqiiipment,  and  construct 
buildings  to  hold  materials  containing 
hazardous  substances  which  are 
awaiting  processing.  Hcvseheads  has 
also  agreed  to  apply  for  a  recycling 
permit  from  the  Commonwealth  to 
govern  its  hazardous  waste  recycling 
activities  in  Palmerton.  Horseheads  will 
also  implement  pollution  reduction 
technologies  designed  to  reduce  the 
contact  of  waters  that  are  discharged 
into  Acquishicola  Creek  and  Lehigh 
River  from  the  facility  with  soils 
contaminated  with  metals.  In  return, 
upon  payment  of  the  penalty. 
Horseheads  will  receive  a  covenant  not 
to  sue  for  enforcement  actions  under 
RCRA,  CWA  and  CAA  seeking  civil 
penalties  and/or  injimctive  reUef  for  the 
specific  violations  alleged  in  the 
Complaint  occurring  between  January 
1987  and  the  date  of  lodging  of  the 
Decree. 

The  Department  of  Justice  will  receive 
conunents  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington.  D.C.  20044,  and  should 
refer  to  United  States  and 
Commonweahh  of  Pennsylvania  v. 
Horsehead  Industries,  Inc.,  et  al.,  DOJ 
Refierence  No.  90-7-1-353. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Pennsylvania,  Federal  Building,  228 
Walnut  Street,  Suite  1152,  Harrisburg, 
Pa.  11754;  Region  m  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia,  Pa.;  and 
at  the  Consent  Decree  Library.  1120  "G" 
Street.  N.W..  4th  Floor.  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  decree  may  be  obtained  in 
person  or  by  mail  from  Uie  Consent 
Decree  Library  at  the  address  listed 
above.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  number,  and 
enclose  a  check  in  the  amoimt  of  $41.00 
($82.00  with  appendices)  (25  cents  per 


page  reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 

Section. 

[FR  Doc.  95-21645  FUed  8-30-95;  8:45  am] 

HLUNQ  OOOC  4410-01-M 


DEPARTMEm-  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Itoetlng  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

I^te,  Time  and  Place:  September  20, 1995, 
10  am-12  noon,  U.S.  Department  of  Labor, 
Room  S-1011,  200  Constitution  Ave.,  NW, 
Washington,  D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b(c)(9](B),  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  piiblic. 

For  Further  Information  Contact:  Femand 
Lavallee,  Director,  Trade  Advisory  Group, 
Phone:  (202)  219-4752. 

Signed  at  Washington,  D.C.  this  25th  day 
of  August,  1995. 

Andrew  Samet, 

Associate  Deputy  Under  Secretary, 

International  Affairs. 

(FR  Doc.  9S-21635  Filed  8-30-95;  8:45  am] . 

BILUNQ  COOE  4610-28-M 


Employment  and  Training 
Administration 

[TA-W-^1,2SC) 

Amended  Certification  Regarding 
Eligibility  to  Apply  for  Woricer 
Adjustment  Assistance  ^ 

In  the  matter  of  EIS  Brake  Part  Division, 
Berlin,  Connecticut. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUgibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  8, 1995,  appUcable  to  all 
workers  at  EIS  Brake  Parts  Division 
located  in  Berlin,  Connecticut.  The 


notice  will  soon  be  pubUshed  in  the 
Federal  Register. 

The  State  agency  and  the  company 
requested  that  the  Department  review  its 
certification  for  workers  of  the  subject 
firm.  Information  suppUed  by  the 
company  shows  that  only  the  workers 
involved  in  the  production  of  brake 
wheel  cylinders  were  adversely  affected 
by  increased  imports.  Accordingly,  the 
Department  is  limiting  its  certification 
to  only  those  workers  at  EIS  Brake  Parts 
Division  engaged  in  employment  related 
to  the  production  of  brake  wheel 
cylinders,  and  revoking  the  certification 
for  all  workers. 

The  intent  of  the  E)epartment's 
certification  is  to  include  only  those 
workers  of  EIS  Brake  Parts  Division  who 
were  adversely  affected  by  imports. 

The  amended  notice  appUcable  to 
TA-W-31,256  is  hereby  issued  as 
follows: 

"All  workers  of  EIS  Brake  Parts  Division, 
Berlin,  Connecticut  engaged  in  employment 
related  to  the  production  of  brake  wheel 
cylinders  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
27, 1994  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  D.C.  this  23rd  day 
of  August  1995. 
Victor  ;.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-21630  Filed  8-30-95;  8:45  am] 
BMJJNQ  COOE  4S10-a»-M 


[TA-W-31,037] 

Amended  Certification  Regarding 
EllgiblUty  to  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Fioretti  Incorporated,  AJKJ 
A  Fiuretti,  USA  Ltd.,  Pittston,  Pennsylvania. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
5, 1995.  appUcable  to  all  workers  of 
Fioretti.  Incorporated  located  in 
Pittston,  Pennsylvania.  The  notice  was 
pubUshed  in  the  Federal  Register  on 
July  7. 1995  (60  FR  35435). 

New  information  received  from  the 
petitioners  shows  that  some  of  the 
workers  at  Fioretti  had  their 
unemployment  insurance  (UI)  taxes 
paid  to  Fiiu^tti.  USA  Ltd.  Accordingly, 
the  Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
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the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  appUcable  to 
TA-W-31.037  is  hereby  issued  as 
fc^ows: 

"AU  workers  of  Fioretti  Incorporated,  a/k/ 
a  Fiuretti,  USA  Ltd.,  Pittston,  Pennsylvania 
who  become  totally  or  partially  separated 
from  employment  on  or  after  May  5, 1994  are 
eligible  to  apply  for  adjustment  assistance 
imder  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  23rd  day  of 
August  1995. 

Victor  J.  Trunzo, 

Proffom  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance 

(FR  Doc.  95-21629  FUed  8-30-95;  8:45  am] 
BiUINQ  COOE  481»-ai>-M 


n'A-W-^834] 

Amended  Certiflcation  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Sonat  Bxploraticm 
Company,  Houston,  Texas  and  Shreveport, 
Louisiana  TA-W-30,834A;  Oklahoma  City. 
Oklahoma  TA-W-30,834B;  Fort  Smith, 
Arkansas  TA-W-30,834C;  Tyler,  Texas  TA- 
W-30,834D;  Franklin,  Louisiana  TA-W- 
30.834E;  Spearman,  Texas  TA-W-30,B3tf . 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 

■  Certification  of  EUgibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on  April 

;  26, 1995,  appUcable  to  aU  workers  of 
Sooat  Exploration  Company  located  in 
Houston,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
May  9, 1995  (60  FR  24653). 

Company  officials  repeat  that  worker 
separations  have  occurred  at  other  Spnat 
crude  oil  and  dry  natural  gas  production 
operations  in  Louisiana,  Oklahoma, 
Arkansas  and  Texas, 

The  intent  of  the  Department's 
certification  is  to  include  aU  wrorkers  of 
Sonat  Exploration  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  appUcable  to 
TA-W-30,834  is  hereby  issued  as 
follows: 

"All  workers  of  Sonat  Exploration 
Company,  Houston,  Texas  (TA-W-30,834); 
Shtvveport,  Louisiana  fTA-W-30,834A); 
Oklahoma  City,  Oklahoma  (TA-W-30.834B); 
Fort  Smith,  Arkansas  rTA-W-30,834C); 
Tyler,  Texas  (TA-W-30,834D);  FrankUn, 
Louisiana  (TA-W-30,834E);  and  Spearman, 
Texas  (TA-W-30,834F)  who  became  totaUy 
or  partiaUy  separated  from  employment  on  or 
after  February  22, 1994  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 


Signed  at  Washington,  D.C  this  23rd  day 
of  August  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Serrices,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  95-21631  FUed  8-31-95;  8:45  am) 

BILLINO  COOe  461»-30-M 


rrA-W-31,119] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Wirekraft  Industries, 
Incorporated,  Burcliff  Industries  Division, 
Cardington,  Ohio  and  TA-W-31,119A, 
Wirekraft  Industries,  Incorporated,  Burcliff 
Industries  Division,  South  Bend,  Indiana. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Dei)artment  of  Labor  issued  a 
Certification  of  EUgibiUty  To  Apply  for 
Worker  Adjustment  Assistance  on 
August  9, 1995,  appUcable  to  aU 
workers  of  the  subject  firm.  The  notice 
will  soon  be  pubUshed  in  the  Federal 
Register. 

New  information  received  frtun  the 
company  reveals  that  worker 
separations  have  occurred  at  the 
corporate  headquarters  in  South  Bend. 
Indiana. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Wirekraft  Industries  adversely  affected 
by  imports. 

The  amended  notice  appUcable  to 
TA-W-31,119  is  hereby  issued  as 
foUows: 

"All  workers  of  the  Burcliff  Industries 
Division  of  Wirekraft  Industries, 
Incorporated,  Cardington,  Ohio  (TA-W- 
31,119),  and  South  Bend,  Indiana  (TA-W- 
31,119A)  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
26, 1994  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  diis  18th  day  of 
August  1995. 

Ariene  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-21633  Filed  8-30-95;  8:45  am] 
BILUNO  COOE  4610-aO-M 


[NAFTA-00607] 

Amended  Certlficatton  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  the  matter  of  Blue  Eagle  Exploration, 
Incorj)orated,  Headquartered  in  Salisbury, 
North  Carolina  and  Operating  in  Various 
Locations  in  the  Following  States:  Colorado 


NAFrA-O0507A;  Idaho  NAFTA-00507B; 
Nevada  NAFTA-00507C;  Wyoming  NAFTA- 
0O5O7D;  Wisconsin  NAFTA-00507E. 

In  accordance  with  section  250(a), 
subchapter  D.  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Notice  of  Certification  of 
EUgibiUty  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance  on 
August  4, 1995,  appUcable  to  all 
workers  at  the  subject  firm.  The  notice 
will  soon  be  pubUshed  in  the  Federal 
Register. 

The  Department's  review  of  the  case 
shows  that  Blue  Eagle's  operating 
faciUties  in  various  states  were 
inadvertently  omitted  from  the  decision 
document. 

It  is  the  Department's  intent  to 
provide  coverage  to  aU  workers  of  Blue 
Eagle  Exploration.  IncorpOTated, 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  appUcable  to 
NAFTA-O0507  is  hereby  issued  as 
foUows: 

"All  workers  of  Blue  Eagle  Exploration, 
Incorporated,  headquartered  in  Salisbury, 
North  Carolina  (NAFTA-00507),  and 
operating  in  various  locations  within  the 
States  of  Colorado  (NAFTA-00507A);  Idaho 
(NAFTA-00507B);  Nevada  (NAFTA- 
00507C);  Wyoming  (NAFTA-00507D);  and 
Wisconsin  (NAFTA-00507E)  who  became 
totaUy  or  partially  separated  from 
employment  on  or  after  June  21, 1994,  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  17th  day 
of  August  1995. 

Arlme  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  O^ce  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-21634  Filed  8-30-95;  8:45  am] 
HLUNQ  COOE  4«1»-40-M 


Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  the  matter  of  NAFTA— 00293  Wirekraft 
Industries,  Inc.,  Mishawaka,  Indiana; 
NAFTA— O0293A  Wirekraft  Industries.  Inc., 
BurcUff  Industries,  Marion,  Ohio;  NAFTA — 
00293B,  Wirekraft  Industries,  Inc.,  Burcliff 
Industries,  LakeviUe,  Indiana;  NAFTA — 
00293C,  Wirekraft  Industries,  Inc.,  Burcliff 
Industries,  Cardington,  Ohio;  NAFTA — 
00293D,  Wirekraft  Industries,  Inc.,  Burcliff 
Industries,  South  Bend,  Indiana;  NAFTA — 
00293E,  Wirekraft  Industries,  Inc.,  Burcliff 
Industries,  Fort  Smith,  Arkansas. 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19 


^ 


45496 


Federal  Register  /  Vol.  60,  No.  169  /  Thursday,  August  31,  1995  /  Notices 


U.S.C  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
December  29, 1994,  apphcable  to  all 
workers  at  the  subject  firm.  The  notice 
was  published  in  die  Federal  Register 
on  January  20, 1995  (60  FR  4196). 

The  certification  was  subsequendy 
amended  to  include  other  locations. 

New  information  received  from  the 
company  reveals  that  worker 
separation^  have  occurred  at  the 
corporate  headquarters  in  South  Bend, 
Indiana.  Further  information  shows  that 
Wirekraft  employees  producing 
electrical  wiring  harnesses  at  the  Fort 
Smith,  Arkansas  location  have  received 
layoff  notices. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  Wirekraft  workers  in  South  Bend, 
Indiana,  and  Fort  Smith,  Arkansas. 

The  amended  notice  appUcable  to 
NAFTA— 00293  is  hereby  issued  as 
follows: 

"All  workers  of  Wirekraft  Industries,  Inc., 
Mishawalca,  Indiana  and  Wirekraft 
Industries'  Burcliff  Industries,  in  Marion. 
Ohio:  Lakeville,  Indiana;  Cardington,  Ohio: 
South  Bend,  Indiana;  and  Fort  Smith, 
Arkansas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  8, 1993  are  eligible  to  apply  for 
NAFTA-TAA  Section  250  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  D.C.  this  18tb  day 
of  August  1995. 

Arkne  O'Connor, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-21632  Filed  8-30-95;  8:45  am] 
MLUNQ  COOE  4S10-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-082)] 

NASA  Advisory  Council.  Earth 
Systwns  Science  and  Applications 
Advisory  Committee  (ESSAAC); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoxmces  a  meeting  of  the  NASA 
Advisory  Council,  E^irth  Systems 
Science  and  AppUcations  Advisory 
Committee. 


DATES:  September  21, 1995,  8:30  a.m.  to 
5:30  p.m.;  and  September  22, 1995,  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  MIC-5 
Conference  Room,  300  E  Street,  SW., 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  A.  Schiffer,  Code  YS, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

(202)  358-1876. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  "The 

provisional  agenda  for  the  meeting  is  as 

follows: 

— Review  of  Previous  ESSAAC  and 

NASA  Advisory  Coimcil 

Recommendations 
— Overview  of  National  Research 

Council/Board  oti  Sustainable 

Development  Summer  Study 

Recommendations 
— Progress  on  Mission  to  Planet  Earth 

Strategic  Planning 
— Scientific  Priorities  and  Design  of 

Small  SateUite  Missions 
— Global  Observing  System  Planning 
— Status  of  Metsat  Convergence 
— NASA  Restructuring:  Impact  on 

Mission  to  Planet  Earth 
— Committee  Discussion 
— Findings,  Conclusions,  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  28, 1995. 
Danalae  Green, 

Chief,  Management  Controls  Office. 
[FR  Doc.  95-21655  Filed  8^0-95;  8:45  am] 
BHJJNQ  COOe  751<MM-M 


[Notlc*  (95-083)1 

NASA  Advisory  Council,  Earth 
Systems  Science  and  Applications 
Advisory  Committee  (ESSAAC),  Earth 
Observing  System  Data  and 
information  System  Advisory 
Subcommittee  (ESDAC);  Meetihg 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the ' 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council,  Earth  Systems, 
Science  and  AppUcations  Advisory 
Committee. 


DATES:  September  20, 1995, 8:30  a.m.  to 

5:30  p.m. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  MIC-7 

Conference  Room,  300  E  Street,  S.W., 

Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Harris,  Code  YD,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546.  (202)  358-2234. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

provisional  agenda  for  the  meeting  is  as 

follows: 

— ^Description  of  Current  System  and 

Development  Schedules 
— Siunmary  of  Comments  fit)m  External 

Reviews 
— Responses  to  Stakeholder  Concerns 
— Committee  Discussion 
— Findings,  Conclusions,  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  28, 1995. 
Danalee  Green, 

Chief,  Management  Controls  Office. 

[FR  Doc.  95-21656  Filed  8-30-95;  8:45  am] 

BMJJNG  COOE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bloengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  September  22, 1995;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  630,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Gilbert  B.  Devey,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
ijBviewed  include  information  of  a 
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proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C  S52b(c),  (4)  and  (6)  of  die  Government 
in  the  Sunshine  Act 

Dated:  August  28, 1995. 
M.  Rebacca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  95-21663  Filed  8-30-95;  8:45  am] 
BHJJNQ  CODE  7S6S-01-M    - 


Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Data  and  Time:  September  21, 1995,  8 
a.m.-5  p.m. 

Place:  Room  365,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ritchie  Coryell,  Program 
Director.  SBIR  Office,  (703)  306-1390  or  Pius 
Egbelu,  Program  Director,  DMII.  (703)  306- 
1328. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop)osals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  inframation  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)-{4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  28, 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  95-21657  Filed  8-30-95;  8:45  am) 
MJJNQ  coot  Tsas-ei-M 


Special  Emphasis  Panel  In  Design, 
Manufactuf%  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdmce 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Rmphmris  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
«1194. 

Date  and  Time:  September  21, 1995, 8 
a.m.-6  p.m. 


Place:  Rooms  530,  580  and  680,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ritchie  Coryell,  Program 
Director,  SBIR  Office,  (703)  306-1390  ot 
Warren  Devries,  Program  Director,  DMII, 
(703)  306-1328. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  conconing  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

i?ecison  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiuv,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  28, 1995. 
M.  Rdwcca  Winkler. 
Conmiittee  Management  Officer. 
[FR  Doc.  95-21658  Filed  8-30-95;  8:45  am] 
BMJJNG  COOE  7taS-01-H 


Special  Emphasis  Panel  in  Design, 
Itonufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal        \ 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manu&cture,  and  Induclrial  Innovation — 
#1194. 

Date  and  Time:  September  18, 19,  ft  20, 
1995,  8  a.m.-5  p.m.,  each  day. 

Place:  Room  565,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  dosed. 

Contact  Person:  Charles  Hauer,  Program 
Director,  SBIR  Office,  (703)  306-1390. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Biisiness  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  toid  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunsliine  Act. 

Dated;  August  28, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  95-21659  Filed  &-30-05;  8:45  am] 
MJJNG  COM  Ttas-Ot-M 


Spedai  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Meottngs 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 
Foimdation  annoimces  that  the  Special 
Emphasis  Panel  in  Design.  Manufacture, 
and  Industrial  Innovation  (1194)  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Phase  I  Small  Business  Iimovation 
Research  Program  in  the  area  of 
Chemical  and  Thermal  Systems,  and 
Bioengineering  and  Environmental 
Systems.  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  September  19  and  20. 
1995  in  rooms  310,  320,  580  and  530. 
All  meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  from  8  to  5  each  day. 

Contact  Person:  Charles  Hauer,  SBIR 
Office,  (703)  306-1390.  Robert  Wellek. 
Program  Director,  CTS,  and  Farley  Fisher, 
Pn^ram  Director,  CTS.  (703)  306-1370. 
National  Science  Foundation,  4201  WiJbon 
Boulevard,  Arlington,  VA  22230. 

Reason  for  Closing:  The  propiosals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proftosals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  28. 1995. 
M.  RriMOca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  95-21660  Filed  8-30-95;  8:45  am] 
MUJNO  COOS  Tsas-ei-*! 


Special  Emphasis  Panel  in  Design, 
IManufacturs,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Design,  Manufiacture, 
and  Industrial  Iimovation  (1194)  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Phase  I  Small  Business  Innovation 
Research  Program  in  the  areas  of 
Geosciences,  Dynamic  Systems  Control 
and  Math  Science.  In  order  to  review 
the  large  volume  of  proposals,  panel 
meetings  will  be  held  on  September  18, 
1995  in  rooms  310,  320,  340,  360,  and 
530.  All  meetings  will  be  closed  to  the 
pubUc  and  will  be  held  at  the  National 
Science  Foimdation,  4201  Wilson  Blvd., 
Arlington,  VA.  from  8  to  5  each  d^. 
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Contact  Person:  Anthony  Centodocati, 
Charles  Hauer,  and  Dairyl  Gorman,  SBIR 
Office.  (703)  306-1390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Date:  August  28, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-21661  Filed  8-30-95:  8:45  am] 

MUMG  COM  7t66-01-ll 


Special  Emphaals  Panel  In  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Itoetlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as^unended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufocture,  and  Industrial  Innovation — 
«1194. 

Date  and  Time:  September  21, 1995. 

I^ace:  Room  340,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  G.  Patrick  Johnson, 
Program  Director,  SBIR  Office,  (703)  306- 
1390  or  Ben  Snavely,  MPS.  (703)  306-1828, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Ph^e  I 
Small  Business  proposals  as  part  of  the 
selection  process  far  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  informatioD  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Stuufaine  Act 

Dated:  August  28, 1995. 
M.Kah0oca  Winkler, 
Committee  Management  Ofpcer. 
[PR  Doc.  95-21662  Filed  8-30-95:  8:45  am] 

■LUNG  CODE  7Ba6-*1-M 


Special  Emphasis  Panel  in  Deeign, 
Manufacture,  and  IndusMai 
innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foimdation  annoimces  that  the  Special 
Emphasis  Panel  in  Design,  Manufactvire, 
and  Industrial  Innovation  (1194)  will  be 
holding  panel  meetings  for  the  purpose 
of  reviewing  proposals  submitted  to  the 
Phase  I  Small  Business  Innovation 
Research  Program  in  the  areas  of 
Combustion  and  Thermal  Systems, 
Computer  and  Information  Science  and 
Engineering,  Education  and  Human 
Resources.  In  order  to  review  the  larg? 
voltune  of  proposals,  panel  meetings 
will  be  held  on  September  22-23, 1995 
in  rooms  310,  320,  340,  360,  365,  530, 
580,  565,  and  1150. 

All  meetings  will  be  closed  to  the 
pubUc  and  vtdll  be  held  at  the  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA  firom  8  to  5  each  day. 

Contact  Person:  Sara  Nerlove,  Charles 
Hauer,  Anthony  Centodacati,  SBIR  Office, 
(703)  306-1390,  and  Mary  Kohlerman, 
Program  Director,  EHR/HRD.  (703)  306-1636, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  5S2b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  28, 1995. 
M.  RaiMGca  Winkler, 
Committee  Management  Officer. 
[FR  Ddc.  95-21667  Filed  8-30-95;  8:45  am] 
BIUJNQ  CODE  TSaS-ei-M 


Ad  Hoc  Task  Force  on  the  Future  of 
the  NSF  Supercomputer  Centers 
Program;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Ad  Hoc  Task  Force  on  the  Future 
of  the  NSF  Supercomputer  Centers  Program 
(fl0S2). 

Date  and  Time:  September  14, 1995  9  am- 
S  pm,  September  15, 1995  9  am-3  pm. 

Place:  Room  1120,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Robert  Borchers, 
Director,  Division  of  Advanced  Scientific 
Computing.  Directorate  for  Computer  and 
Information  Science  and  Engineering. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  703/306- 
1970. 

Minutes:  May  be  obtained  &om  the  contact 
person  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program 
considering  the  changing  nature  of 


computing  and  information  science  and 
technology.  Its  scope  will  be  limited  to  NSF's 
support  for  advanced  computational  science. 
TUs  meeting  is  to  approve  draft  sections  of 
the  final  report  and  decide  on  the  Task 
Force's  recommendations. 
Agenda: 

Thursday,  September  14, 1995  (9  am-5  pm) 

Discussion  of  Task  Force  Report  and  PubUc 
Comments  with  NSF  Management  and  Staff. 
12:00-1:30— Lunch 
5:00— Adjourn 

Friday,  September  IS,  1995  (9  am-3  pm) 

Discussion  of  Task  Force  Report  and  Public 
Comments  with  NSF  Management  and  Staft 

12:00-1:30— Lunch 
3:00 — Adjourn 

Reason  for  Late  Notice:  It  was  determined 
that  an  additional  meeting  was  needed  for 
the  Task  Force  to  discuss  its  final  report 

Dated:  August  28, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-21666  Filed  8-30-95;  8:45  am] 
HLUNQ  cooc  Tsae-oi-M 


Advisory  Panel  for  Instrumentation 
and  instrument  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mime  and  Committee  Code:  Advisory 
Panel  for  Instrumentation  &  Instrument 
Development  (#1215). 

Date  and  Time:  September  20-21, 1995, 
8:30  a.m.-S  p.m. 

Place:  NSF,  4201  Wilson  Boulevard. 
Arlington,  VA,  Rm.  310. 

Type  ^Meeting:  Qosed. 

G^ntdcti^erson.-John  Cross,  Program 
Director,  Biological  Instrumentabon  and 
Instrument  Development.  Room  615, 
National  Science  Foundation,  Telephone: 
(703)  306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Instrumentation  and  Instrument 
Development  prop>osals  for  Instrument 
Development  for  Biological  Research  as  part 
of  the  selection  process  for  award. 

Reason  for  Qosing:  The  proposals  being 
revievrad  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  28. 1995. 
M.  Kebeoca  Mnnkler. 
Committee  Management  Officer. 
pnt  Doc  95-21665  Filed  8-30-95;  8:45  am] 
IMJJNQ  COOC  TMS-OI-M 


Special  Emphasis  Panel  In  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Mime  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  (#1209). 

Date  and  Time:  September  18-20,  1995,  9 
AM-5PM. 

Place:  9/18  Room  380.  9/19  Room  390,  9/ 
20  Room  320,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

T^x  of  Meeting:  Closed. 

Contact  Person:  Scott  Borg,  Pols'  Earth 
Sciences  Manager,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Earth  Sciences  Antarctic  propmsals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries  and  personal  infcKination  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  28, 1995. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  95-21664  Filed  8-30-95;  8:45  am] 

BILLMQ  COKTWa-OI-H 


NUCLEAR  REGUUkTORY 
COMMISSION 

[Doctot  Nos.  50-295  and  50-304] 

Commonwealth  Edieon  Company;  ZIon 
Nuclear  PowerStation,  Unit  1  and  Unit 
2  Envirofunental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  certain  requirements  of  10  CFR 
Part  50,  Appendix  J,  Paragraph  m. 
Leakage  Testing  Requirements,  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  Zion  Nuclear 
Power  Station,  Unit  Nos.  1  and  2, 
located  in  Lake  County,  Illinois,  in 
accordance  with  Facility  Operating 
License  Nos.  DPR-39  and  DPR-^8. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 


environmental  issues  related  to  the 
licensee's  application  dated  August  16, 
1995.  The  proposed  action  would 
exempt  the  Ucensee  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  which  were  discussed  in 
the  Ucensee's  request  for  enforcement 
discretion  dated  August  15, 1995.  These 
exemptions  are:  (1)  Paragraph  in.B  and 
ni.D.2.(a),  to  the  extent  that  a  one-time 
scheduler  exemption  would  permit 
deferral  of  certain  Type  B  and  C  tests  for 
Zion  Nuclear  Power  Station,  Unit  2, 
imtil  September  15, 1995;  (2)  Paragraph 
m.B  and  m.D.2.(a),  to  the  extent  that  a 
one-time  schedular  extension  would 
permit  deferral  of  certain  Type  B  and  C 
tests  that  can  only  be  performed  with 
the  unit  shutdown  for  Zion  Nuclear 
Power  Station,  Units  1  and  2,  until  the 
next  cold  shutdown  of  sufficient 
duration  to  perform  the  tests,  but  in  any 
case,  prior  to  the  end  of  the  next 
refueling  outage  on  each  unit,  ciurently 
planned  for  the  &11  of  1995  (Unit  1)  and 
the  fall  of  1996  (Unit  2);  and  (3) 
Paragraph  m.C  and  m.D,  to  the  extent 
that  permanent  exemptions  would  be 
granted  due  to  system  and  penetration 
design. 

The  Need  for  the  Proposed  Action 

The  current  Type  B  containment  leak 
rate  test  requirements  for  Zion  Nuclear 
Power  Station,  piusuanl  to  10  CFR  Part 
50,  Appendix  J,  Section  IHB  and 
in.D.2.(a)  are  that  local  leak  rate 
periodic  tests  shall  be  performed  diuing 
reactor  shutdown  for  rehieling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  The 
current  Type  C  containment  leak  rate 
test  requirements  for  Zion  Nuclear 
Power  Station,  pursuant  to  10  CFR  Part 
50,  Appendix  J,  Section  m.C  and  III.D.3 
are  that  local  leak  rate  periodic  tests 
shall  be  performed  diuing  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  These 
requirements  are  reflected  in  the  Zion 
Technical  Specifications  (TS), 
Paragraph  4.10.1.A.2,  as  requirements  to 
perform  Type  B  and  C  containment  leak 
rate  testing  in  accordance  with  10  CFR 
Part  50,  Appendix  J  and  approved 
exemptions.  The  required  tests  have  not 
been  performed  on  the  penetrations  and 
valves  that  form  the  basis  for  this 
exemption  request  If  a  separate  forced 
outage  were  imposed  to  perform  the 
Type  B  and  C  testing  and  operation  then 
resumed  imtil  the  schedtiled  refueling 
outages.  ComEd  would  be  subject  to 
undue  hardship  or  other  costs  that 
result  from  increased  radiological 
exposure  and  imit  thermal  cycling.  If 
the  exemptions  the  hcensee  requested 
in  its  letter  dated  August  16, 1995,  are 


granted,  the  tests  would  be  performed 
during  the  upcoming  fall  1995  Unit  1 
refueling  outage,  or  diuing  power 
operation  on  Unit  2  prior  to  September 
15, 1995,  or  during  the  Unit  2  refueling 
outage  in  the  fall  of  1996,  or  during  any 
outage  of  sufficient  duration.  Permanent 
exemptions  from  the  requirement  to 
perform  the  tests  would  be  granted  for 
others.  The  exemptions  are  needed  to 
allow  the  Ucensee  to  schedule  and 
perform  certain  tests  and  to  be 
permanently  exempt  from  performing 
others,  which  will  result  in  a 
considerable  cost  savings,  less 
radiological  exposure  and  fewer  unit 
thermal  cycles  with  no  adverse  impact 
on  pubhc  health  and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  would  not 
increase  the  probabiU^  or  consequences 
of  accidents  previously  analyzed  and 
would  not  affect  facility  radiation  levels 
or  fadUty  radiological  effluents.  The 
hcensee  has  analyzed  the  possible  leak 
paths,  availabihty  of  isolation  valve  seal 
water  and  penetration  preseurization 
systems,  prior  Type  A  leak  test  results 
as  they  are  impacted  by  leaks  from  the 
types  of  penetrations  and  valves  in 
question  and  the  probabihty  of  the 
sequences  of  events  necessary  for 
significant  leakage  to  occur  through  the 
identified  pathways.  The  licensee 
discussed  these  as  its  basis  for 
concluding  that  in  spite  of  the  proposed 
one  time  and  permanent  exemptions  the 
containment  leak  rates  would  still  be 
maintained  within  acceptable  limits. 
The  staff  has  evaluated  the  licensee's 
justification,  and  agrees  that  the 
combination  of  the  small  leak  paths  and 
the  presence  of  the  isolation  valve  seal 
water  system  and  penetration 
pressurization  system  minimize  the 
probabihty  of  a  large  leak  from  the  types 
of  penetrations  and  valves  in  question 
and  this  is  shown  by  the  fact  that  prior 
Type  A  leak  tests  have  not  been 
impacted  by  leaks  from  these  types  of 
valves  and  penetrations.  In  addition,  the 
staff  finds  that  the  likelihood  of 
occurrence  of  the  sequence  of  events 
necessary  to  cause  leaks  from  the 
penetrations  and  valves  is  very  low. 
Accordingly,  the  Commission  has 
concluded  that  the  exemptions  do  not 
result  in  a  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  nor  do  they  result  in  a 
sigilificant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  «ivironmental 
impacts  associated  with  the  proposed 
exemption. 
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With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  Type  B  and  C 
testing  of  the  containment.  It  does  not 
aifect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  exemption.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Nuclear 
Regulatory  Commission's  Final 
Environmental  Statement  dated 
December  1972,  related  to  the  operation 
of  the  Zion  Nuclear  Power  Station, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  18, 1995,  the  NRC  staff 
consiilted  with  the  Illinois  State 
Official,  Mr.  Frank  Niziolek;  Head, 
Reactor  Safety  Section;  Division  of 
Engineering;  Illinois  Department  of 
Nuclear  Safety;  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
August  16, 1995,  which  is  available  for 
pubUc  inspection  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  pubUc 
document  room  located  at  the 
Waukegan  PubUc  Library,  128  N. 
Coimty  Street,  Waukegan,  Illinois. 

Dated  at  Rockville,  Maiyland,  this  25th  day 
of  Augiut  1995. 


For  the  Nuclear  Regulatory  Commission. 
Geoip  F.Dick, 

Acting  Director,  Project  Directorate  111-2, 
Division  of  Reactor  Projects — m/TV,  Office  of 
Nuclear  Reactor  Regulation . 

(FR  Doc.  95-21619  Filed  8-30-95;  8:45  am] 
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PENSION  BENERT  QUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2643,  Variances  for  Sale  of 
Assets 

agency:  Pension  Benefit  Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  cuxrently  approved 
(Xillection  of  information  (OMB  control 
number  1212-0021)  contained  in  its 
regulation  on  Variances  for  Sale  of 
Assets  (29  CFR  part  2643). 
ADDRESSES:  AU  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  DC  20503.  The  request  for 
extension  will  be  available  for  pubUc 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  240, 1200  K  Street, 
NW.,  Washington,  DC  20005,  between 
the  hoius  of  9  a.m.  and  4  p.m. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Deborah  C  Murphy,  Attorney,  Office  of 
the  General  Coiuisel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005,  202-326- 
4024  (202-326-4173  for  TTY  and  TDD). 
SUPPLEMENTARY  INF0RMATK3N:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Variances 
for  Sale  of  Assets,  29  CFR  part  2643. 

Under  Part  1  of  subtitle  E  of  Title  IV 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(sections  4201-4225),  if  an  employer's 
covered  operations  or  obligation  to 
contribute  under  a  multiemployer  plan 
ceases,  the  employer  is  generally  liable 
to  pay  withdrawal  liability  to  the  plan. 
Section  4204  of  ERISA  provides  an 
exception  when  the  cessation  restilts 
from  a  sale  of  assets  if  certain  conditions 
are  met.  Among  other  things,  the  buyer 
must  furnish  a  bond  or  escrow,  and  the 


sale  contract  must  provide  that  the 
seller  will  be  secondarily  Uable  if  the 
buyer  withdraws  within  a  specified 
period  ahet  the  sale  and  fails  to  pay 
withdrawal  Uability  (section  4204(a)(1) 
(B)  and  (C)).  Section  4204(c)  authorizes 
the  PBGC  to  vary  the  bond/escrow  and 
sale-contract  requirements  by  regvdation 
if  the  variance  would  "more  effectively 
or  eqtiitably  carry  out  the  piuposes  of 
"(Title  IV]"  and  to  grant  individual  or 
class  variances  or  exemptions  from 
those  requirements  when  warranted. 

Pursuant  to  this  authority,  the  PBGC 
has  issued  its  regulation  on  Variances 
for  Sale  of  Assets  (29  CFR  part  2643). 
Subpart  A  of  the  regulation  estabUshes 
procedures  for  requesting  individual 
variances  of  the  bond/escrow  and  sale- 
contract  requirements  from  the  PBGC. 
Subpart  B  of  the  regulation  establishes 
general  variances  of  those  requirements 
and  authorizes  plans  to  determine 
whether  the  variances  apply  in 
particular  cases.  Section  2643.2  (d)  and 
(e)  and  §  2643.11(c)  describe, 
respectively,  the  information  that  must 
be  submitted  with  a  request  to  the  PBGC 
or  to  a  plan.  This  collection  of 
information  is  needed  to  give  PBGC  and 
plans  adequate  information  to 
determine  whether  variance  requests 
meet  the  appUcable  statutory  and 
regulatory  standards. 

Based  on  past  experience,  the  PBGC 
estimates  that  employers  submit  5 
variance  requests  per  year  to  plans  and 
5  requests  per  year  to  the  PBGC.  The 
PBGC  estimates  that  each  request  takes 
about  two  hotirs  to  complete,  for  an 
aggregate  annual  burden  on  the  public 
of  20  hoiu^. 

Issued  at  Washington,  D.C.,  tliis  28th  day 
of  August,  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  95-21686  Filed  8-30-95;  8:4S  am] 
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Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2648,  Redsterminatlon  of 
Withdrawal  Liability  Upon  Mass 
Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  cturently  approved 
collection  of  information  (1212-0034) 


contained  in  its  regulation  on 
Redetermination  of  Withdrawal 
Liability  Upon  Mass  Withdrawal  (29 
CFR  Part  2648), 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  DC  20503.  The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC 
Commimications  and  PubUc  Affairs 
Department,  Suite  240, 1200  K  Street, 
NW.,  Washington,  DC  20005-4026, 
between  the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Deborah  C.  Murphy,  Attcmiey,  Office  of 
the  General  Counsel,  Suite  340,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washingtrai,  DC  20005- 
4026,  202-326-4024 (202-326-4179  for 
TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  regulation  on 
Redetermination  of  Withdrawal 
Liabihty  Upon  Mass  Withdrawal  (29 
CFR  Part  2648). 

The  regulation  on  Redetermination  of 
Withdrawal  LiabiUty  Upon  Mass 
Withdrawal  is  issued  piumiant  to 
section  4219(c)(1)(D)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
which  provides  for  the  allocation  of  a 
multiemployer  plan's  total  unfunded 
vested  benefits  in  the  event  of  a  "mass 
vnthdrawal,"  i.e..  either  (1)  a  plan 
termination  due  to  the  withdrawal  of 
every  employer  or  (2)  a  withdrawal  of 
substantially  all  employers  piu^uant  to 
an  agreement  or  arrangement  to 
withdraw.  The  regtilation  also  provides 
rules  under  ERISA  section  4209(c), 
dealing  with  employer  liabihty  for  de 
minimis  amoimts  in  a  "substantial 
withdrawal,"  i.e.,  a  withdrawal  of 
substantially  all  employers  within  one 
year. 

The  regulation  requires  a  plan  to 
report  to  the  PBGC  when  it  experiences 
a  "mass  withdrawal"  or  "substantial 
withdrawal"  antl  certify  that  UabiHty 
has  been  determined  and  assessed  to 
employers  as  required.  This  enables  the 
PBGC  to  monitor  compUance  with 
ERISA  and  the  regulation  and  thus 
guard  against  the  increased  risk  of  plan 
insolvency  (with  restilting  benefit  losses 
to  participants  and  claims  against  the 
insurance  program)  caused  by  the  "mass 
withdrawal"  or  "s-abstantial 
withdrawal." 

The  PBGC  estimates  the  reporting 
bvuden  under  the  regulation  on  the 
assumption  that  there  is  one  "mass 


withdrawal"  and  one  "substantial 
withdrawal"  each  year.  (Such  events 
actually  occur  less  often.)  The  estimated 
reporting  biuden  for  each  "mass 
vdthdrawal"  is:  40  minutes  for  a  notice 
of  mass  withdrawal  to  the  PBGC;  30 
minutes  each  for  two  certifications  to 
the  PBGC  regarding  determination  and 
assessment  of  Uabihty;  8  hours  and  40 
minutes  for  notices  of  mass  withdrawal 
to  employers;  and  8  hours  and  50 
minutes  for  two  notices  of  withdrawal 
Uability  to  employers.  The  estimated 
reporting  bimlen  for  each  "substantial 
withdrawal"  is:  1  hour  for  a  combined 
notice  and  certffication  to  the  PBGC;  8 
hoiu^  and  40  minutes  for  notices  of 
withdrawal  to  employers;  and  8  hoiu« 
and  50  minutes  for  notices  of  UabiUty  to 
employera.  Accordingly,  the  estimated 
total  annual  burden  of  reporting  imder 
the  regulation  is  46  hours  and  30 
minutes. 

Issued  at  Washington,  D.C,  this  28th  day 
of  August  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  95-21687  Filed  8-30-95;  8:45  am] 
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Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2674,  Notice  of  Insolvency 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

SUMMARY:  This  notice  advises  the  pubUc 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currently  approved 
coUection  of  information  (1212-0033) 
contained  in  its  regulation  on  Notice  of 
Insolvency  (29  CFR  Part  2674).  The 
coUection  of  information  involves 
notices  that  must  be  given  by  the  plan 
sponsor  of  a  multiemployer  pension 
plan  imder  certain  adverse  financial 
circumstances  described  in  the 
regulation. 

ADDRESSES:  AU  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affiaira, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  DC  20503.  The  request  for 
extension  wiU  be  available  for  pubUc 
inspection  at  the  PBGC 
Commimications  and  PubUc  Affiaira 
Department,  Suite  240, 1200  K  Street, 
N.W.,  Washington,  DC  20006,  between 


the  houra  of  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Suite  340,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  N.W.,  Washington,  DC  20006. 
202-326-^24  (202-326-4179  for  TTY 
and  TDD). 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  informaUon  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Notice  of 
hisolvency  (29  CFR  part  2674). 

Section  424^(e)  of  the  Employee 
Retirement  Income  Seouity  Act  of  1974 
requires  that  the  sfKjnsor  of  a 
multiemployer  pension  plan  that  is  in 
reorganization  notify  the  Secretary  of 
the  Treasury,  the  PBGC,  and  certain 
third  parties  (i.e.,  contributing 
employera,  employee  organizations 
representing  participants,  and  plan 
participants  and  beneficiaries) 
whenever  the  plan  is  or  may  become 
"insolvent"  for  a  plan  year  (that  is, 
imable  to  pay  fuU  benefits  when  due 
during  that  plan  year).  The  plan  sponsor 
must  also  notify  the  same  parties  of  the 
level  of  benefits  that  wiU  be  paid  during 
each  insolvency  year.  Section  4245(e)(4) 
provides  that  these  notices  (except  for 
the  notices  to  the  Secretary  of  the 
Treasury)  are  to  be  given  in  accordance 
with  rules  promulgated  by  the  PBGC. 
The  Notice  of  Insolvency  regulation 
prescribes  the  contents  of  these  notices, 
the  maimer  in  which  they  must  be 
given,  and  the  time  limits  for  their 
issuance.  The  PBGC  uses  the 
information  it  receives  to  estimate  cash 
needs  for  financial  assistance  to 
troubled  plans. 

The  PBGC  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  this  coUection  of 
information  (1212-0033).  The  PBGC 
estimates  that  an  average  of  ten  plans 
wiU  be  afiiected  by  this  regiUation  each 
year  and  will  spend  an  average  of  31.15 
houra  each  preparing  the  required 
notices.  This  amoimts  to  an  wnnnal 
burden  on  the  pubUc  of  311.5  houra. 

Issued  at  Washington,  DC,  this  28th  day  of 
August  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  95-21688  Filed  8-30-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RstaeM  No.  34-36154;  File  No.  SA-NASO- 
95-34] 

SAlf-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  for  Four 
Months  the  SOES  Minimum  Exposure 
UmIt  Rule  and  the  SOES  Automated 
Quot.  jon  Update  Feature 

August  25. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  g^en  that  on 
August  11, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Sec\irities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend,  imtil 
January  31, 1996,  the  effectiveness  of 
certain  rules  governing  the  operation  of 
The  Nasdaq  Stock  Market,  Inc.'s 
("Nasdaq")  Small  Order  Execution 
System  ("SOES").  Specifically,  these 
SOES  rules,  which  were  previously 
approved  by  the  Commission  on  a  pilot 
basis  on  December  23, 1993  ^  and 
recently  extended  through  October  2, 
1995,3  provide  for:  (1)  A  reduction  in 
the  minimum  exposure  limit  for 
unpreferenced  SOES  orders  fit>m  five 
times  the  maximum  order  size  to  two 
times  the  maximum  order  size,  and  for 
the  elimination  of  exposure  limits  for 
preferenced  orders  ("SOES  Minimum 
Exposure  Limit  Rule");  and  (2) 
implementation  of  an  automated 
function  for  updating  market  maker 
quotations  when  the  market  maker's 
exposuire  limit  has  been  exhausted 
("SOES  Automated  Quotation  Update 
Feature").  These  rules  are  part  of  a  set 
of  SOES  rules  approved  by  the  SEC  on 
a  pilot  basis  known  as  the  Interim  SOES 
Rules.*  * 


n.  Self-Regulatory  (kganizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  siunmaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regfjlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  originally  approved 
the  SOES  Minimum  Exjposiue  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Featiu«  on  a  one-year 
pilot  basis  in  December  1993,  along 
with  two  other  SOES  rules  which  have 
since  lapsed.'  Since  December  1993,  the 
SEC  has  approved  two  NASD  proposals 
to  extend  the  effectiveness  of  Uie  rules, 
with  the  most  recent  approval  extending 
the  rules  through  October  2, 1995.6  With 
this  filing  the  NASD  proposes  to  extend 
further  the  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  until  January  31. 1996,  so  that 
the  rules  can  continue  on  an 
uninterrupted  basis  until  the  SEC  has 
had  an  opportimity  to  consider  the 
NASD's  proposed  N-Aqcess  system.' 

As  described  in  more  detail  below, 
because  the  NASD  believes 
implementation  of  the  SOES  Minimum 
Exposiu^  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
have  been  associated  with  positive 
developments  in  the  markets  for  Nasdaq 
securities  and  clearly  have  not  had  any 
negative  effects  on  market  quality,  the 
NASD  believes  it  is  appropriate  and 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors  for  the  Commission  to 


'  15  U.S.C  788(b)(1)  (1988). 

*  See  Sacuritie*  Exchange  Act  Release  No.  33377 
CDecember  23. 1993).  58  FR  69419  (December  30, 
1993)  Clnteriin  SOES  Rules  Approval  Order"). 

)  See  Securities  Exchange  Act  Release  No.  35535 
(March  27, 1995),eQ:FR  16690  (March  31, 1995) 
("Interim  SOES  Rules  Extension  Order"). 

*  As  first  approved  by  the  Commission  on 
December  23, 1993.  the  Interim  SOES  Rules  had 
four  components:  (1)  the  SOES  Minimum  Exposure 


Limit;  (2)  the  Automated  Quotation  Update:  (3)  a 
reduction  in  the  maximum  size  order  eligible  for 
execution  through  SOES  from  1,000  shares  to  500 
shares  ("SOES  Maximum  Order  Size");  and  (4)  the 
prohibition  of  short  sales  through  SOES.  The  SOES 
Maximum  Order  Size  Rule  lapsed  effective  March 
28. 1995  and  the  rule  prohibiting  the  execution  of 
short  sales  through  SOES  lapsed  effective  January 
26. 1995. 

'  See  Interim  SOES  Rules  Approval  Order,  supia 
note  1. 

*  See  Interim  SOES  Rules  Extension  Order,  supra 
note  2,  and  Securities  Exchange  Act  Release  No. 
35275  (Jan.  25, 1995),  60  FR  6327  (Feb.  1, 1995). 

'  See  Special  NASD  Notice  to  Members  95-60 
Ouly  27. 1995). 


approve  a  fiulher  limited  extension  of 
the  effectiveness  of  these  rules.  The 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  reflect  a  reasoned 
approach  by  the  NASD  to  address  the 
adverse  effects  on  market  liquidity 
attributable  to  active  intraday  trading 
activity  through  SOES,  while  at  the 
same  time  not  compromising  the  ability^ 
of  smedl.  retail  investors  to  receive 
immediate  executions  through  SOES. 
Sp>ecifically,  these  rules  are  designed  to 
address  concerns  that  concentrated, 
aggressive  use  of  SOES  by  a  growing 
number  of  order  entry  firms  has  resulted 
in  increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders. 

The  NASD  believes  that  the 
arguments  and  justifications  made  by 
the  NASD  in  support  of  approval  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  and  two  extensions  of 
these  rules  are  just  as  compelling  today 
as  they  were  when  the  SEC  relied  on 
them  to  initially  approve  the  rules.  In 
sum,  the  NASD  continues  to  beUeve  that 
concentrated  bursts  of  SOES  activity  by 
active  order-entry  firms  contribute  to 
increased  short-term  volatility,  wider 
spreads,  and  less  market  liquidity  on 
Nasdaq  and  that  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
are  an  effective  means  to  minimize  these 
adverse  market  impacts.  In  addition, 
given  the  increased  utilization  of  SOES 
since  the  SOES  Maximum  Order  Size 
Rule  lapsed  at  the  end  of  March  1995, 
the  NASD  beUeves  it  is  even  more 
imperative  that  the  SOES  Minimimi 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
remain  in  effect  to  help  to  ensure  the 
integrity  of  the  Nasdaq  market  and 
prevent  waves  of  SOES  orders  from  a 
handful  of  SOES  order-entry  firms  from 
degrading  market  liquidity  and 
contributing  to  excessive  short-term 
market  volatility.  The  NASD  notes  that 
the  SEC  made  specific  findings  in  the 
Interim  SOES  Rules  Approval  Order 
that  the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
(Rotation  Update  Feature  were 
consistent  with  the  Act.  In  particular, 
the  SEC  stated  in  its  approval  order  that: 

a.  Because  the  beneflts  for  market  quality 
of  restricting  SOES  usage  outweigh  any 
potential  decrease  in  pricing  efficiency,  the 
(Commission  concludes  that  the  net  effect  of 
the  proposal  is  to  remove  imp)ediinents  to  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and  to  protect 
investors  and  the  public  interest,  and  that  the 
proposed  rule  changes  are  designed  to 
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produce  accurate  quotations,  consistent  with 
Sections  15A(b)(6)  and  15A(b)(ll)  of  the  Act 
In  addition,  the  Commission  concludes  that 
the  benefits  of  the  proposal  in  terms  of 
preserving  market  quality  and  preserving  the 
operational  efGciencies  of  SOBS  for  the 
processing  of  small  size  retail  orders 
outweigh  any  potential  burden  on 
competition  or  costs  to  customers  or  broker- 
dealers  affected  adversely  by  the  proposal. 
Thus,  the  (Commission  concludes  that  the 
proposal  is  consistent  with  Section  15A(b)(9) 
of  the  Act  in  that  it  does  not  impose  a  burden 
on  competition  which  is  not  necessary  or 
appropriate  in  furtherance  of  the  purposes  of 
the  Act." 

b.  The  Commission  also  concludes  that  the 
proposal  advances  the  objectives  of  Section 
11 A  of  the  Act  Section  llA  provides  that  it 
is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets  to 
assure  economically  efficient  execution  of 
securities,  transactions,  fair  competition 
among  market  participants,  and  the 
practicality  of  brokers  executing  orders  in  the 
best  market  The  (iximmission  concludes  that 
the  proposal  furtlfers  these  objectives  by 
preserving  the  operational  efficiencies  of 
SOES  for  the  processing  of  small  orders  from 
retail  investors.^ 

c.  The  Commission  believes  that  it  is 
appn^priate  to  restrict  trading  practices 
through  SOES  that  impose  excessive  risks 
and  costs  on  market  makers  and  jeopardize 
market  quality,  and  which  do  not  provide 
significant  contributions  to  liquidity  or 
pricing  efficiency.  •  •  •  The  Ckjmmission 
believes  that  it  is  more  important  to  ensure 
that  investors  seeking  to  establish  or 
liquidate  an  inventory  f>osition  have  ready 
access  to  a  liquid  Nasdaq  market  and  SOES 
than  to  protect  the  ability  of  customers  to  use 
SOES  for  intra-day  trading  strategies. '° 

d.  The  (Dommission  believes  that  there  are 
increased  costs  associated  with  active  intra- 
day trading  activity  through  SOES  that 
imdennine  Nasdaq  market  quality.  •  *  • 
Active  intra-day  trading  activity  through 
SOES  can  also  contribute  to  instability  in  the 
market." 

e.  In  addition,  these  vraves  of  executions 
can  make  it  difficult  tojnaintain  orderly 
markets.  Given  the  increased  volatility 
associated  with  these  waves  of  intie-day 
trading  activity,  market  makers  are  subject  to 
increased  risks  that  concentrated  waves  of 
orders  will  cause  the  market  to  move  away. 
As  a  result,  individual  market  makers  may  be 
unwilling  to  narrow  the  current  spread  and 
commit  additional  capital  to  the  market  by 
raising  the  bid  or  lowering  the  offer.  When 
market  makers  commit  less  capital  and  quote 
less  competitive  markets,  prices  can  be 
expected  to  deteriorate  more  rapidly. 
Accwdingly,  the  Commission  believes  that  it 
is  appropriate  for  the  NASD  to  take  measured 
steps  to  redress  the  economic  incentives  for 
frequent  intra-day  trading  inherent  in  SOES 
to  prevent  SOES  activity  from  having  a 


•Interim  SOES  Rules  Approval  Order,  supra  note 
1,  58  FR  at  69423. 
'Id. 

>o/d.  at  69424-25. 
"Id. 


negative  effect  on  market  prices  and 
volatility.** 

f  The  Commission  does  not  believe  that 
intra-day  trading  strategies  through  SOES 
contribute  significantly  to  market  efficiency 
in  the  sense  of  causing  prices  to  reflect 
information  more  accurately.*^ 

g.  The  Commission  has  evaluated  each  of 
the  proposed  modifications  to  SOES,  and 
concludes  that  each  of  the  modifications 
reduces  the  adverse  effects  of  active  trading 
through  SOES  and  better  enables  market 
makers  to  manage  risk  while  maintaining 
continuous  participation  in  SOES.  In 
addition,  the  Commission  does  not  believe 
that  any  of  the  modifications  will  have  a 
significant  negative  effect  on  market  quality. 
To  the  extent  that  any  of  the  modifications 
may  result  in  a  potential  loss  of  liquidity  for 
small  investor  orders,  the  (Commission 
believes  that  these  reductions  are  marginal 
and  are  outweighed  by  the  benefits  of 
preserving  market  maker  participation  in 
SOES  and  increasing  thequality  of 
executions  for  public  and  institutional  orders 
as  a  result  of  the  modifications.  *< 

h.  The  (Commission  *  •  •  has  determined 
that  the  instant  modifications  to  SOES 
further  objectives  of  investor  protection  and 
fair  and  orderly  markets,  and  that  these  goals, 
on  balance,  outweigh  any  marginal  effiects  on 
liquidity  for  small  retail  orders,  and  any  anti- 
competitive effiacts  on  order  entry  firms  and 
their  customers.  The  Commission  concludes 
that  the  ability  of  active  traders  to  place 
trades  through  a  system  designed  for  retail 
investors  can  impair  market  efficiency  and 
jeopardize  the  level  of  market  making  capital 
devoted  to  Nasdaq  issues.  Tbe  (Commission 
believes  that  the  rule  change  is  an 
appropriate  response  to  active  trading 
through  SOES,  and  that  the  modifications 
will  reduce  the  effects  of  concentrated  intra- 
day  SOES  activity  on  the  market.*' 

The  NASD  beUeves  these  significant 
statutory  findings  by  the  SEC  regarding 
the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  and  the  SEC's 
assessment  of  the  likely  benefits  to  the 
marketplace  that  would  result  from  the 
rules  have  been  confirmed  and 
substantiated  by  econometric  studies  on 
the  effectiveness  of  the  Interim- SOES 
Rules  conducted  by  the  NASD's 
Economic  Research  Department  *®  and 
an  independent  economist 
commissioned  by  the  NASD.*'  When 
the  SEC  approved  the  Interim  SOES 
Rules, it  stated  that  "(a]ny  further  action 


>>/d.  at  69425-26. 

"Id. 

^*ld. 

"/(f.  at  69429. 

'•See  letter  from  Gene  Firm,  Vice  President  ft 
Chief  Economist,  NASD,  to  Katharine  England, 
Assistant  Director,  National  Market  System  ft  OTC 
Regulation,  SEC,  dated  October  24,  1994  (letter 
submitted  in  coimection  with  the  NASD's  N-PROVE 
filing,  SR-NASD-94-13). 

"  See  The  Association  Between  the  Interim  SOES 
Rules  and  Nasdaq  Market  Quality,  Dean  Furbush. 
PhJ).,  EconomisU,  Inc.,  Washington  D.C,  December 
30. 1094  CTurbush  Study"). 


the  NASD  seeks  with  respect  to  SOES— 
extension  of  these  modifications  upon 
expiration,  or  introduction  of  other 
changes — will  require  independent 
consideration  imder  Section  19  of  the 
Act."  »•  hi  addition,  the  SEC  stated  that, 
should  the  NASD  desire  to  extend  these 
SOES  changes  or  modify  SOES,  the 
Commission  would  expect,  "the  NASD 
to  monitor  the  quality  of  its  markets  and 
assess  the  effects  of  [the  approved 
SOES]  changes  on  market  quality  for 
Nasdaq  securities."  Also,  if  feasible,  the 
SEC  instructed  the  NASD  to  provide  a 
quantitative  and  statistical  assessment 
of  the  effects  of  the  SOES  changes  on 
market  quality;  or,  if  an  assessment  is 
not  feasible,  the  SEC  stated  that  the 
NASD  should  provide  a  reasoned 
explanation  supporting  that 
determination. 
In  sum,  the  NASD's  study  foq|^  that 

•  Since  the  SOES  changes  went  into 
effect  in  January  1994,  the  statistical 
evidence  indicated  that  when  average 
daily  volmne,  stock  price,  and  stock 
price  volatility  are  held  constant 
through  regression  techniques,  quoted 
percentage  spreads  in  Nasdaq  securities 
experienced  a  decline  in  the  immediate 
period  following  implementation  of  the 
changes  and  have  continued  to  decline 
since  then.  The  statistical  evidence  also 
showed  that  the  narrowing  of  quoted 
percentage  spreads  became  more 
pronoimced  and  robust  the  longer  the 
Interim  SOES  Rules  were  in  effect.  In 
particular,  quoted  spreads  in  cents  per 
share  for  the  500  laiigest  Nasdaq 
National  Market  securities  experienced 
a  sharp  decline  from  April  28  to  May  12 
and  from  June  23  to  July  18;  *^ 

•  With  the  exception  of  a  brief, 
market-wide  period  of  volatiUty 
experienced  by  stocks  traded  on 
Nasdaq,  the  New  York  Stock  Exchange, 
and  the  American  Stock  Exchange 
dtiring  the  Spring,  the  volatihty  of 
Nasdaq  securities  appears  to  be 
imchanged  in  the  period  following 
implementation  of  the  changes;  and. 

•  A  smaller  percentage  of  Nasdaq 
stocks  experienced  extreme  relative 
price  volatiUty  after  implementation  of 
the  rules  and  that  these  modifications. 


■•Interim  SOES  Rules  Approval  Order,  supra 
note  1,  59  FR  at  69429. 

"Some  press  reports  have  attributed  the  recent 
decline  in  spreads  for  Nasdaq  stocks  to  the 
publication,  on  May  26  and  27, 1994,  of  newspaper 
articles  in  The  Wall  Street  Journal,  The  Los  Angeles 
Times  and  other  publications  reporting  the  results 
of  an  economic  study  conducted  by  two 
academicians  that  illustrated  the  lack  of  odd-eighth 
quotes  for  active  Nasdaq  stocks.  Contrary  to  these 
press  reports,  this  study  shows  that  spreads  had 
indeed  narrowed  before  publication  of  these  articles 
(from  April  28  to  May  12),  subilized  at  these 
narroMrer  levels  from  mid-May  until  June  23,  and 
declined  again  from  June  23  to  July  18. 
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in  turn,  suggest  a  reduction  in  relative 
volatilities  since  the  rules  were  put  into 
effect. 

The  Fiubush  Study  found  that  there 
was  a  statistically  significant 
improvement  in  effective  spreads  for  the 
top  100  Nasdaq  stocks  (based  on  dollar 
volume)  d\uing  the  three  month  period 
following  implementation  of  the  rules. 
Moreover,  the  study  also  found  that  the 
most  significant  improvement  in 
efiiective  spreads  for  the  top  100  stocks 
occurred  for  trade  sizes  between  501 
and  1,000  shares,  precisely  the  level  that 
was  made  ineligible  for  SOES  trading  by 
the  Interim  SOES  Rules.  In  addition,  the 
study  found  that  the  average  number  of 
market  makers  for  the  top  ten  Nasdaq- 
Usted  stocks  increased  from  44.3  to  46.0, 
or  3.8  percent,  and  firom  30.2  to  30.9  for 
the  top  100  stocks,  or  2.3  percent 
Althou^  correlation  does  not 
necessaRly  imply  causation,  as  noted  by 
the  SEC  when  it  approved  the  Interim 
SOES  Rules,  the  NASD  believes  that 
positive  market  developments  clearly 
have  been  associated  with 
implementation  of  the  Interim  SOES 
Rides. 

The  NASD  also  believes  that  these 
studies  of  the  effectiveness  of  the 
Interim  SOES  Rules  lend  credence  to 
another  NASD  study  that  was  submitted 
to  the  SEC  in  support  of  approval  of  the 
Interim  SOES  Rules.*"  In  the  May  1993 
SOES  Study,  the  NASD  found  that 
concentrated  waves  of  orders  entered 
into  SOES  by  active  order-entry  firms 
resulted  in  discernible  degradation  to 
the  quahty  of  the  Nasdaq  market. 
Specifically,  the  study  foimd,  among 
other  things,  that:  (1)  Bursts  of  orders 
entered  into  SOE6  by  active  order  entry 
firms  frequently  result  in  a  decline  in 
the  bid  price  and  a  widening  of  the  bid- 
ask  spread;  (2)  that  there  is  a  significant 
positive  relationship  between  increases 
in  spreads  and  volume  attributable  to 
active  order-entry  firms  as  it  related  to 
total  SOES  voliune  per  security;  and  (3] 
activity  by  active  order-entry  firms 
resulted  in  higher  price  volatility  and 
less  Uquidity — higher  price  changes  are 
associated  with  high  active  trading  firm 
voliune,  even  after  controlling  for 
normal  price  fluctuations. 

The  ^JASD  also  believes  market 
activity  since  the  SOES  Maximum  Order 
Size  Rule  lapsed  on  March  28, 1995, 
provides  further  support  for  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 


and  the  NASD's  economic  rationale  for 
these  rules.  In  particular,  an  analysis 
prepared  by  the  NASD's  Economic 
Research  Department  clearly  illustrates 
that  there  has  been  a  dramatic  increase 
in  SOES  volume  since  the  SOES 
Maximiun  Order  Size  Rule  lapsed  and 
that  many  market  maker  positions  have 
been  abandoned.  These  two  phenomena 
appear  to  be  linked.  Those  Nasdaq 
stocks  that  have  experienced  the 
greatest  decline  in  the  niunber  of  market 
makers  are  the  ones  that  have 
experienced  the  greatest  increase  in 
SOES  volume  since  the  rule  lapsed.'* 
The  NASD  beUeves  these  figures 
indicate  that  the  relaxation  of  one  of  the 
Interim  SOES  Rules  may  have 
contributed  to  some  of  the  adverse 
market  developments  that  the  NASD 
was  seeking  to  avoid  through 
implementation  of  the  Interim  SOES 
Rules  (e.g.,  degradation  in  market  maker 
participation  and  market  liquidity),  ^z 
Accordingly,  the  NASD  beUeves  that 
any  further  relaxation  of  the  Interim 
SOES  Rules  by  permitting  the  SOES 
Minimum  Exposure  Limit  Rule  or  the 
SOES  Automated  Quotation  Update 
Feature  to  lapse  would  further  harm  the 
Nasdaq  market.  In  light  of  the 
significance  of  these  figures  and  their 
indicated  adverse  ramifications  upon 
the  Nasdaq  market,  the  NASD  also 
believes  that  SEC  reconsideration  of  its 
position  with  respect  to  the  entry  of 
1,000-share  orders  into  SOES  is 
warranted. 

In  addition,  the  Interim  SOES  Rules 
Extension  Order,  an  order  approving  a 
proposal  identical  to  the  NASD's  instant 
proposal,  the  SEC  foimd  that  the 
continued  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule 
"provides  customers  fair  access  to  the 
Nasdaq  market  and  reasonable 
assurance  of  timely  executions."  ^3  With 
respect  to  the  SOES  Automated 
Quotation  Update  Feature,  the  SEC  also 
stated  that  it  beUeves  "that  extending 
the  automated  update  featiu^  is 
consistent  with  die  Firm  Quote  Rule. 
The  update  function  provides  market 
makers  the  opportunity  to  update 
automatically  their  quotations  after 
executions  through  SOES;  luider  the 
Commission's  Firm  Quote  Rule,  market 
makers  are  entitled  to  update  their 


quotations  following  an  execution  and 
prior  to  accepting  a  second  order  at  their 
pubUshed  quotes."  ** 

Therefore,  in  light  of  the  above-cited 
statutory  findings  made  by  the  SEC 
when  it  first  approved  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  and  extensions  of  these  rules, 
coupled  with  the  NASD's  findings  that 
these  rules  have  been  associated  with 
positive  maricet  developments  in  terms 
of  lower  spreads  on  Nasdaq  and  less 
stocks  with  extreme  relative  price 
volatility,  the  NASD  believes  it  would 
be  consistent  with  the  Act  for  the 
Commission  to  extend  the  effectiveness 
of  the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  for  a  four- 
month  period.  Moreover,  even  if  the 
Commission  is  imwilling  to  find 
positive  significance  in  the  NASD's 
statistical  analyses,  at  the  very  least, 
these  studies  indicate  that  the  market 
has  not  been  harmed  by  implementation 
of  these  rules.'* 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6).  lSA(b)(9),  15A(b)(ll)  and 
llA(a)(l)(C)  of  the  Act.  Among  other 
things.  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  secvirities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  is  proposing  to 
extend  the  effectiveness  of  the  SOES 


^  See  NASD  Depaitment  of  EGonomic  Research: 
Impact  of  SOES  Active  Trading  Firms  on  Nasdaq 
Market  Quality  (May  12. 1993)  ("May  1993  SOES 
Study").  See  also  Securities  Exchange  Act  Release 
NcL  32313  (May  17,  1993).  56  FR  29647  (publication 
of  the  study  for  comment). 


"  See  Letter  from  Richard  G.  Ketchum,  Executive 
Vice  President  k  Chief  Operating  Officer.  NASD,  to 
Brandon  Becker,  Director,  Division  of  Market 
Regulation,  SEC,  dated  August  1, 1995  (copy 
attached  as  Exhibit  2-  to  this  filing). 

''The  NASD  believes  that  elimination  of  the  ban 
against  short  sales  tlirough  SOES  did  not  have  a 
dramatic  negative  market  effect  because  the  NASD's 
short  sale  rule  was  approved  during  the  time  that 
the  ban  was  in  effect. 

"  Interim  SOES  Rules  Extension  Order,  supra 
note  2, 60  FR  at  16692. 


'*U.  (&>otnotes  omitted). 

''Even  if  the  Commission  concludes  that  the 
SOES  Minimum  Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature  have  had  no 
impact  on  market  quality,  the  NASD  believes  the 
Commission's  approval  of  New  York  Stock 
Exchange  ("NYSE")  Rule  80A  on  a  permanent  basis 
illustrates  that  the  Commission  would  still  have  a 
suRicient  basis  to  approve  an  extension  of  the  rules 
for  a  four-month  period.  In  particular,  the  SEC's 
discussion  of  the  statutory  basis  for  approval  of 
NYSE  Rule  BOA  focused  in  large  part  on  the  fact 
that  Rule  BOA  did  not  have  any  adverse  impacts  on 
market  quality  on  the  NYSE  and  that,  as  a  result, 
the  NYSE  should  be  given  the  latitude  to  take 
reasonable  steps  to  address  excessive  volatility  in 
its  marketplace.  See  Securities  Exchange  Act 
Release  No.  29854  (October  24.  1994),  56  FR  55963 
(October  30, 1994).  Accordingly,  the  NASD  believes 
the  SEC  should  afford  the  NASD  the  same 
regulatory  flexibility  that  it  afforded  the  NYSE  to 
implement  rules  reasonably  designed  to  enhance 
the  quality  of  Nasdaq  and  minimize  the  effects  of 
potentially  disruptive  trading  practices. 


Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  for  four  months  because  of 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  finns  has  resulted  in 
increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  Uquidity  for  individual  and 
institutional  investor  orders,  aU  to  the 
detriment  of  pubUc  investors  and  the 
pubUc  interest.  TTie  NASD  beUeves  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  have  operated  to  rectify 
this  situation  while  continuing  to 
provide  an  effective  opportunity  for  the 
prompt,  reUable  execution  of  small 
orders  received  from  the  investing 
pubUc.  Accordingly,  in  order  to  protect 
investors  and  the  pubUc  interest,  the 
NASD  beUeves  the  SEC  should  approve 
an  additional  four-month  extension  of 
the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  through 
January  31, 1996,  so  that  small 
investors'  ord«s  will  continue  to 
receive  the  fair  and  efficient  executions 
that  SOES  was  designed  to  provide. 

Section  15A(b)(9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  ftutherance 
of  the  purposes  of  die  Act.  The  SOES 
Minimum  Exposure  Limit  Ride  and  the 
SOES  Automated  Quotation  Update 
Feature  apply  across  the  board  and  do 
not  target  any  particular  user  or 
participant,  as  all  dealers  may  set  their 
exposure  limits  at  two  times  the  tier  size 
and  aU  dealers  may  elect  to  utiUze  the 
automated  quote  upniate  feature. 
Accordingly,  the  NASD  beUeves  that 
these  rule  changes  are  not  anti- 
competitive, as  they  are  uniform  in 
application  and  they  seek  to  preserve 
the  abiUty  of  SOES  to  provide  Cair  and 
efficient  automated  executions  for  small 
investor  orders,  while  preserving  market 
maker  participation  in  SOES  and  market 
Uquidity. 

Section  15A(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  QCHitent  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations  and 
promote  orderly  procedures  for 
collecting  and  distiibutiiig  quotations. 
The  NASD  is  seeking  to  continue  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature  so 
that  SOES  activity  may  not  result  in 
misleading  quotations  in  the  Nasdaq 
market.  Market  makers  place  quotes  in 
the  Nasdaq  system  and  these  quotes 


comprise  the  inside  market  and  define 
the  execution  parameters  of  SOES. 
When  volatiUty  in  the  SOES 
environment  causes  market  maken  to 
widen  spreads  or  to  change  quotes  in 
anticipation  of  waves  of  SOES  orders, 
quotes  in  the  Nasdaq  market  become 
more  volatile  and  may  be  misleading  to 
the  investing  pubUc.  Accordingly, 
absent  continuation  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature,  the  quotations  pubUshed  by 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  and,  as  a  result,  there  may 
be  short-term  volatiUty  and  loss  of 
Uquidity  in  Nasdaq  securities,  to  the 
detriment  of  the  investing  pubUc. 
Further,  the  continuation  of  the 
automated  refresh  feature  wiU  ensure 
that  a  market  marker's  quotation  is 
updated  after  an  exposure  limit  is 
exhausted.  Uninterrupted  use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOES  wiU  not  be  subject  to  a  "closed 
quote"  condition  or  an  unexcused 
Withdrawal  irom  the  market.  FinaUy, 
the  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  with 
significant  national  market  system 
objectives  contained  in  Section 
llA(a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  pubUc  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things,  (i)  economically  efficient 
execution  of  securities  transactions;  (u) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicaUty  of 
brokers  executing  investor  orders  in  the 
best  market.  Specifically,  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  advance  each  of  these  objectives 
by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors'  ordere,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  from  unpreferenced 
orders,  and  by  reducing  price  volatiUty 
and  the  widening  of  market  makers' 
spreads  in  response  to  the  practices  of 
order  entry  finns  active  in  SOES. 

In  addition,  for  the  same  reasons 
provided  by  the  SEC  when  it  approved 
the  biterim  SOES  Rules  that  are  dted 
above  in  the  text  accompanying 
footnotes  6  through  13,  the  NASD 
beUeves  that  the  proposed  rule  change 
is  consistent  with  Sections  15A(b)(6), 
15A(b)(9),  15A(b)(ll)  and  llA(a)(l)(C) 
of  the  Act 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beUeves  that  the  proposed 
rule  change  wiU  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiutheranoe 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  soUdted  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiwiion  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Roister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(u)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  CiMnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C  552,  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-^ASD-95-34  and  should 
be  submitted  by  September  21, 1995. 

For  the  Comminion.  by  the  DivisioD  of 
Markst  Regulation,  pursuant  to  delegated 
autlunity." 


>17  CFR  200.3O-3(a)(12)  (1W4). 
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Mugarot  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  95-21623  Filed  8-30-95;  8:45  am] 

BHXMOCOM  Wie-01-M 

[flllMH  Na  34-36153;  File  No.  8R-NASD- 
95-3e] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Schedule  B  to 
the  NASD  By-Laws 

August  25, 1995. 

I>ui8uant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  22, 1995, 
the  National  Association  of  Securities 
Deeleis,  Inc.  ("NA^"  or  "Association") 
filed  with  the  Securities  and  Exdiange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items,  I,  Q,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  Hie 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  tlie  Terms  of  SuiMtance  of 
the  Proposed  Role  Cliange 

The  NASD  is  proposing  to  amend 
Schedule  B  to  the  NASD  By-Laws  >  to 
delete  information  text  on  the  niunber  of 
members  of  the  NASD  Board  of 
Governors  ("Board")  elected  from  each 
district  Below  is  the  text  of  the 
proposed  nde  change.  Imposed 
deletions  are  in  biaclcets. 

Schedules  to  the  By-Laws 

Schedule  B 

The  niunber  and  territorial  boimdaries 
of  the  several  districts  established  as 
provided  in  Section  1  of  Article  Vm 
(and  the  number  of  Governors  elected 
bom  the  several  districts  established  as 
provided  in  Section  4(b)  of  Article  VH 
of  the  By-Laws  of  the  Corporation]  are 
as  follows: 

District  No.  1  State  of  Hawaii;  in  the 
State  of  California,  the  Coimties  of 
Monterey,  San  Benito,  Fresno  and  Inyo, 
and  the  remainder  of  the  State  North  or 
West  of  such  Counties;  and  in  the  State 
of  Nevada,  the  Counties  of  Esmeralda 
and  Nye,  and  the  remainder  of  the  State 
North  or  West  of  such  Counties. 
[One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  1.] 

District  No.  2  In  the  State  of 
California,  that  part  of  the  State  South 


>  HASD  MonudJ,  Schedule*  to  the  By-Laws, 
Schedule  B  [CCH)  1 1772. 


or  East  of  the  Counties  of  Monterey,  San 
Benito,  Fresno  and  Inyo;  and,  in  the 
State.of  Nevada,  that  part  of  the  State 
South  or  East  of  the  Counties  of 
Esmeralda  and  Nye,  and  all  Pacific 
possessions  and  territories  of  the  United 
States. 

(One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No  2.) 

District  No.  3  States  of  Alaska, 
Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Oregon,  Utah,  Washington 
and  Wyoming. 

(One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  3.] 

District  No.  4  States  of  Iowa,  Kansas, 
Minnesota,  Missouri,  Nebraska,  North 
Dakotaimd  South  Dakota. 
[One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  4.] 

District  No.  5  States  of  Alabama, 
Arkansas,  Kentucky,  Louisiana, 
Mississippi,  Oklahoma  and  Tennessee. 

[One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  5.] 

District  No.  6  State  of  Texas. 
[One  Governor  sliall  be  elected  frtun  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  6.] 
-District  No.  7  States  of  Florida, 
Georgia,  North  Carolina,  and  South 
Carolina,  Puerto  Rico,  Canal  Zone  and 
the  Virgin  Islands. 

[Two  Governors  shall  be  elected  from 
and  by  the  members  of  the  Corporation 
eUgible  to  vote  in  District  No.  7.) 

District  No.  8  States  of  Illinois, 
Indiana,  Michigan,  Ohio  and  Wisconsin, 
and,  in  the  State  of  New  York,  the 
Counties  of  Monroe,  Livingston  and 
Steidien,  and  the  remainder  of  the  State 
West  of  such  Counties. 
[Two  Governors  shall  be  elected  from 
and  by  the  members  of  the  Corporation 
eUgible  to  vote  in  District  No.  8.] 

District  No.  9  The  District  of 
Columbia,  and  the  States  of  Delaware, 
Maryland,  Pennsylvania,  Virginia  and 
West  Virginia,  and,  in  the  State  of  New 
Jersey,  the  Counties  of  Atlantic, 
Burlington,  Camden,  Cape  May, 
Cumberland,  Gloucester,  Mercer,  Ocean 
and  Salem. 

[One  Governor  shall  be  elected  frt>m  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  9.) 

District  No.  10  In  the  State  of  New 
Yori^.  the  Counties  of  Nassau,  Orange, 
Putnam,  Rockland,  Sufi^olk, 
Westchester,  and  the  five  Boroughs  of 
New  York  Qty,  and  the  State  of  New 


Jersey  (except  for  the  Counties  of 
Atlantic,  Burlington,  Camden,  Cape 
May,  Cumberland,  Gloucester,  Mercer, 
Ocean  and  Salem). 

[Three  Governors  shall  be  elected  from 
and  by  the  members  of  the  Corporation 
eligible  to  vote  in  District  No.  10.] 

District  No.  11  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  Vermont  and  New  York 
(except  for  the  Counties  of  Nassau, 
Orange,  Putnam,  Rockland,  Suffolk,  and 
Westchester;  the  Coimties  of  Monroe, 
Livingston  and  Steuben,  and  the 
remainder  of  the  State  West  of  such 
Counties;  and  the  five  Boroughs  of  New 
York  aty). 

[One  Governor  shall  be  elected  from  and 
by  the  members  of  the  Corporation 
eligible  to  vote  in  EKstrict  No.  11.] 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rulechange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Schedule  B  to  the  NASD  By-Laws 
includes  information  on  the  boundaries 
of  each  district  office  of  the  NASD  and 
on  the  number  of  members  of  the  Board 
elected  bom  each  district.  The  NASD  is 
proposing  to  amend  Schedule  B  to  the 
NASD  By-Laws  to  delete  provisions  that 
specify  the  number  of  members  of  the 
Board  currently  approved  to  be  elected 
from  each  district  The  inclusion  of  the 
text  regarding  district  representation  on 
the  Board  in  Schedule  B  to  the  NASD 
By-Laws  was  intended  to  be 
informational  only.  The  operative  rule 
with  respect  to  the  election  of  district 
representatives  to  the  Board,  however,  is 
Article  Vn,  Section  4(b)  of  the  By-Laws 
which  requires  that  eadi  district  shall 
elect  one  Board  membor,  authorizes  the 
Board  to  determine  which  districts,  if 
any,  shall  elect  more  than  one  Governor, 
and — in  general — authorizes  the  Board 
to  make  appropriate  changes  in  the 
number  or  boiuidaries  of  tiie  districts  or 
the  number  of  Governors  elected  by 
each  district  to  provide  fair 


representation  of  members  and  districts. 
The  NASD  beUeves  that  the 
informational  language  in  Schedule  B  to 
the  NASD  By-Laws  specifying  the 
number  of  Governors  bom  each  district 
imnecessarily  limits  the  abihty  of  the 
Board  to  act  imder  Section  4(b)  to  make 
changes  in  the  composition  of  the 
Board.  The  NASD  is  proposing, 
therefore,  to  eliminate  the  inclusion  of 
rule  language  regarding  district 
representation  on  the  Board  in  Schedule 
B  to  the  NASD  By-Laws  in  order  to 
ensure  that  the  Board  has  flexibility  to 
act  with  respect  to  the  composition  of 
the  Board  of  Governors. 

The  NASD  has  requested  that  the  SEC 
approve  the  proposed  rule  change  on  or 
before  September  30, 1995  in  order  that 
the  new  mle  may  be  effective  with 
respect  to  the  NASD's  election 
procediues  which  commence  on 
October  1, 1995  with  respect  to  Board 
membership  in  1996. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(4)  of 
the  Act,'  which  reqture  that  the  rules  of 
the  Association  provide  for  the  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs  in  that  the 
proposed  rule  change  is  intended  to 
eliminate  rule  language  regarding 
district  representation  on  the  Boud  in 
Schedule  B  to  the  NASD  By-Laws  which 
imnecessarily  limits  the  abihty  of  the 
Board  of  Governors  imder  Article  VII, 
Section  4(b)  of  the  NASI>  By-Laws  to 
make  changes  in  the  composition  of  the 
Board. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
•  proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furthennce 
of  the  piirposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sohcited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  sudi  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Qunments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,^  D.C.  20549.  Copies  of  the 
submission,  all  subsequrait 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CommissioDt  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissian's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Septembw  21, 1995. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  NfcFarland, 
Deputy  Secretary. 

[FR  Doc.  95-21624  Filed  8-30-95;  8:45  am] 
BIIUNQ  COOC  W10-01-M 


[Relwwe  No.  34-36149;  File  No.  SR-OCC- 
95-10] 

Self'Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  the  Enhancement  of 
Saturday  Expiration  Date  Processing 
Procedures 

August  23, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  11, 1995,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Coinmission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  IL  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
OCC  to  replace  its  present  preliminary 
and  final  processing  cycles  for  Saturday 
expiration  options  with  a  single  real- 
time processing  procedure. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Comnnssion, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.  2 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  OCC 
will  enhance  its  Saturday  expiration 
processing  cycles  by  instituting  a  single 
real-time  procedure  for  the  updating  of 
expiring  positions  of  its  clearing 
members.  OCC's  current  Saturday 
expiration  processing  procedure  for 
index  and  equity  options  does  not 
provide  real-time  updates  to  clearing 
members  on  their  expiring  positions. 
Accordingly,  two  processing  cycles,  a 
preliminary  and  a  final  cycle,  are 
necessary  to  reflect  the  results  of  post- 
trade  activity  (e.g.,  reconciliation  of 
unmatched  trades)  affecting  expiring 
positions  and  to  give  clearing  members 
the  opportunity  to  edit  their  preliminary 
exercise  instructions  in  response  to 
updated  reports  from  OCC. 

OCC  previously  has  implemented  an 
expiration  processing  system  for  options 
expiring  on  business  days  ^  that 
provides  real-time  updates  to  clearing 
members  on  their  expiring  positions 
thus  eliminating  the  need  for  a 
preliminary  and  final  processing  cycle. 
OCC  proposes  to  employ  this  same  real- 
time system  for  its  Saturday  expirations 


»15l|.S.C.  780-3. 


>  15  U.S.C.  78»(b)(l)  (1988). 


'  The  Commission  has  modified  the  language  in 
these  sections. 

^  Some  examples  oi  such  options  include  flexibly 
structured  options,  Quarterly-Index  Expiration 
Options  or  QIXs,  and  foreign  currency  option 
contracts. 
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in  order  to  reduce  Saturday  expiration 
processing  to  one  cycle. 

To  accomplish  the  proposed 
enhancement  to  Saturday  expiration 
processing,  certain  changes  to  CXX's  by- 
laws and  rules  are  necessary.  Generally, 
the  proposed  changes  will  eliminate 
references  to  preliminary  and  final 
processing  cycles  and  reports.  The 
proposed  changes  also  will  amend 
OCC's  by-laws  and  rules  to  reflect  that 
the  expiration  exercise  procedure  is 
carried  out  utilizing  an  on-line 
transmission  of  instructions  and  reports 
to  and  from  clearing  members  instead  of 
physical  delivery  of  hard  copy  reports. 
Additionally,  article  VI,  section  18  of 
the  by-laws,  which  provides  for 
emei:geDcy  sitiiations,  will  be  revised  (i) 
to  make  it  clear  that  expiration 
processing  cannot  be  extended  beyond 
the  normal  expiration  Ume  except 
where  the  following  day  is  not  a 
business  usy  and  (ii)  to  provide  for 
emergency  automatic  exercises  not  only 
when  CXX  is  imable  to  issue  Expiration 
Exercise  Reports  but  also  when  it  is 
unable  to  receive  exercise  instructions 
properly  submitted  by  clearing 
members. 

Article  I,  Section  1  of  OCC's  by-laws 
will  be  amended  to  add  a  new  defined 
term,  "Expiration  Exercise  Report." 
which  will  refer  to  the  on-line  exercise 
reports  (including  intraday  updates]  that 
OCC  will  make  available  to  its  clearing 
members.  Technical  and  conforming 
changes  will  be  made  to  Interpretations 
and  PoUcies  .02  under  article  VI,  section- 
1. 

A  number  of  changes  are  proposed  to 
be  made  to  Article  VI,  Section  18.  First, 
the  proposed  rule  change  will  allow 
exercise  processing  to  continue  into  the 
day  after  the  expiration  date  only  when 
that  day  is  not  a  business  day.  lliis 
limitation  is  not  new.  It  was  imposed 
when  options  expiring  on  business  days 
were-fiist  introduced.*  The  purpose  was 
to  avoid  the  abuses  that  might  result 
from  allowing  post-expiration  exercise 
irstructions  to  be  given  at  times  when 
U.S.  markets  were  open.  It  was  deleted 
as  part  of  a  number  of  related  rule 
changes  in  1993.'  OCC  has  now 
concluded  that  it  should  not  have  been 
deleted  and  proposes  to  restore  the  rule. 


*  Securities  Exchange  Act  Release  No.  23004 
(K4aich  19.  1986),  51  FR  9563  [File  No.  SR-OCC- 
85-18]  (order  approving  amendments  to  OCC  by- 
law* and  rules  to  accommodate  the  iuuance, 
clearance,  and  settlement  of  European-style 
Treamry  bill  options).    . 

>  Securities  Exchange  Act  Release  No.  33158 
(November  4, 1993),  58  FR  60229  [File  No.  SR- 
OCC-e3-8)  (order  approving  amendments  to  OCC 
by-laws  and  rules  to  accommodate  the  clearance 
and  settlement  of  Quarterly-Index  Expiration 
Options  to  b»  traded  on  the  New  York  Stock 
Exchange). 


Section  (a)  also  will  be  amended  to 
require  a  clearing  member  to  submit 
exercise  instructions  to  OCC  within 
such  times  as  OCC  shall  prescribe. 
Currently,  a  clearing  member  must 
respcHid  within  two  hours  of  receiving 
a  report 

Section  (b)  of  article  VI,  section  18 
provides  a  "backstop"  automatic 
exercise  procedure  in  cases  where  OCC 
is  unable  to  produce  the  reports 
required  for  expiration  exercise 
processing  within  applicable  deadlines. 
The  proposed  rule  diange  will  provide 
for  automatic  exercise  not  only  in  those 
cases  but  also  in  cases  where  OCC  is 
unable  to  receive  properly  submitted 
exercise  instructions  within  applicable 
deadlines.  Cases  of  the  latter  type  are 
currently  covered  by  section  (c),  which 
is  not  well  adapted  to  an  on-line 
environment.^  OCC  believes  that  an 
inabiUty  to  receive  exercise  instructions 
should  be  treated  in  the  same  way  as  an 
inability  to  issue  exercise  reports  and 
therefore  fnoposes  to  delete  section  (c) 
and  correspondingly  expand  the 
coverage  of  sections  (a)  (providing  time 
frames  for  any  delays)  and  (b) 
(providing  for  automatic  exercise). 

Rule  805,  which  specifies  the  exercise 
processing  procedures  for  Saturday 
expirations,  will  be  revised  to  provide 
expressly  for  on-line  processing  and  to 
cover  weekday  as  well  as  Saturday 
expirations.  Tlie  rule  wiU  be  amended 
to  eliminate  seferences  to  preliminary 
and  final  exercise  reports.  Instead,  OCC 
will  make  on-line  exercise  settlement 
reports  available  to  clearing  members 
utilizing  OCC's  on-Une  C/MACS 
system.'  The  expiration  exercise  report 
will  Ust  all  of  the  clearing  member's 
expiring  positions.  Once  the  expiration 
exercise  report  is  made  available, 
clearing  members  can  submit  exercise 
instructions  in  response  to  such  report 
on  separate  CTMACS  report  screens.  The 
response  screens  will  be  updated  on  a 
real-time  basis. 

Paragraph  (b)  of  rule  805  will  be 
amended  to  reflect  a  change  in  the 
deadline  for  submitting  exercise 
instructions.  Currently,  responses  to  the 
preliminary  exercise  report  must  be 


"  Section  (c)  of  Article  VI.  Section  18  currently 
provides  that  if  a  preliminary  or  final  exercise 
report  is  made  available  by  OCC  to  a  clearing 
member  and  if  OCC  cannot  keep  any  of  its  offices 
open  until  the  time  prescribed  for  the  return  of  such 
report,  OCC  wrill  reopen  its  offices  to  receive  such 
report  which  shall  then  be  deemed  to  have  been 
filed  on  a  timely  basis. 

'  OCC  will  specify  in  its  Operatioiv  Manual  the 
deadline  for  making  expiration  exercise  reports 
available  to  clearing  members.  Initially,  OCC 
proposes  to  specify  as  the  deadline  7:00  a.m. 
Central  Time  on  the  expiration  date,  which  is  the 
current  deadline  for  issuing  preliminary  exercise 
reports. 


submitted  by  9  a.m.  central  time  and 
responses  to  the  final  report  must  be 
submitted  by  4  p.m.  central  time.  Under 
the  proposed  system,  clearing  members 
will  be  required  to  submit  exercise 
instructions  in  response  to  the 
expiration  exercise  report  before  such 
time  as  OCC  shall  specify." 

Paragraphs  (c)  and  (d)  of  rule  805  will 
be  deleted  because  a  final  report  will  no 
longer  be  distributed.  Paragraphs  (e) 
through  (h)  and  (j)  through  (1)  of  rule 
805  and  the  interpretations  thereto  will 
be  amended  to  eliminate  references  to 
preliminary  and  final  reports  and  to 
clarify  that  exercise  instructions  must  be 
submitted  using  the  on-line  system 
rather  than  by  hard  copy  reports.  In 
addition,  OCC  is  proposing  to  further 
amend  paragraph  (h)  to  allow  OCC  to 
prescribe  alternative  exercise 
procediues  if  unusual  or  unforeseen 
conditions  prevent  OCC  from  making 
expiration  exercise  reports  available  on 
a  timely  basis  or  prevent  clearing 
members  from  submitting  timely  on-line 
responses.  As  is  presently  the  case, 
however,  OCC  wiU  not  extend  the 
deadline  for  submitting  exercise 
instructions  beyond  the  expiration  time 
except  pursuant  to  Article  VI,  Section  8 
of  OCC's  by-laws. 

Paragraph  (i)  of  rule  805  will  be 
eliminated  because  the  on-line  system 
will  not-permit  clearing  members  to 
submit  untimely  exendse  instructions. 
Instead,  clearing  members  desiring  to 
submit  late  exercise  instructions  will 
have  to  tender  written  exercise  notices 
pursuant  to  paragraph  (c)  of  rule  80S. 
Rule  805  also  will  be  relettered  to  reflect 
the  deletion  of  paragraphs. 

Rule  805  will  be  deleted  because  there 
will  no  longer  be  a  need  for  separate 
exercise  processing  procedures  for 
options  that  expire  on  weekdays.  The 
procedures  prescribed  by  rule  805  will 
apply  to  all  expiring  options,  regardless 
of  expiration  date.  Finally,  rules  801, 
802,  1304,  1404,  1504.  1603,  1702,  1804, 
2103,  2302,  and  2403  will  be  amended 
to  reflect  the  relettering  of  the 
p>aragraphs  of  rule  805  and  the 
elimination  of  rule  806. 

OCC  beUeves  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereimder  because  the  proposal  will 


■OCC  will  specify  this  deadline  in  its  Operations 
Manual.  Initially,  the  deadline  will  be  1:(X>  p.m. 
central  time.  This  new  cut-off  time  will  allow  OCC 
to  begin  its  critical  expiration  processing  earlier  and 
should  reduce  the  amount  of  time  clearing  members 
will  be  required  to  maintain  staff  on  expiration 
Saturdays. 

•15U.S.C78q-l(1988). 
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enhance  exercise  processing  for  expiring 
options  positions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  believes  that  no  biuxien  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  conunents  have  been 
soUdted  or  received.  OCC  wiU  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  CXIC  consents,  the 
Commissicm  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refierence 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-95-10 
and  should  be  submitted  by  September 
21, 1995. 


For  the  Coramission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '*» 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21577  Filed  8-30-95;  8:45  am) 
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[Retane  No.  34-36146;  File  No.  SR-PSE- 
95-18] 

S«<f-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Steele  Exchange,  Inc. 
Relating  to  Position  Limits  on  the  PSE 
Technology  index 

August  23, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  21, 1995. 
the  Pacific  Stock  Exchange.  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Seouities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemeot  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

llie  PSE  proposes  to  amend  its 
existing  rules  to  increase  the  existing 
position  and  exercise  limits  for  options 
on  the  PSE  Technology  Index  ("hidex"). 
In  addition,  the  Exchange  is  proposing 
to  change  the  terms  of  option  contracts 
on  the  Index  from  p.m.  settled  to  a.m. 
settled. 

The  text  of  the.proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

n.  Self-Regulatory  Organizatfon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

la  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  26, 1991,  the 
Commission  approved  an  exchange 
proposal  to  re-classify  the  PSE 
Teomology  Index  as  a  broad-based 
index.i  The  Index  is  a  price-weighted, 
European-style  ^  index  comprised  of  100 
stocks  that  are  intended  to  represent  a 
broad  spectrum  of  companies 
principally  engaged  in  manufacturing 
and  service-related  products  within 
advanced  technology  fields.  Position 
and  exercise  limits  for  options  on  the 
•  Index  are  governed  by  PSE  rules  7.6  and 
7.7,  and  are  set  at  15,000  contracts  on 
the  same  side  of  the  market. 

The  Exchange  is  proposing  to  set  new 
positions  and  exercise  limits  for  options 
on  the  Index  at  37,500  contracts  on  the 
same  side  of  the  market,  with  no  more 
than  22,500  of  such  contracts  in  the 
series  with  the  nearest  expiration  date. 
The  Exchange  has  compared  the  Index 
with  similar  indexes  traded  on  other 
exchanges  and  beheves,  based  on  such 
data,  that  the  proposed  position  and 
exercise  limits  are  consistent  with  the 
existing  limits  for  broad-based  index 
option  contracts  traded  at  the  other 
exchanges.  3 

The  Ejcchange  is  also  proposing  that 
options  on  the  Index  be  a.m.  settled 
instead  of  p.m.  settled  as  originally 
approved.  Accordingly,  the  last  day  of 
trading  for  options  on  the  index  shall  be 
the  business  day  preceding  the  last  day 
of  trading  in  the  underlying  securities 
prior  to  expiration.  The  current  index 
value  at  the  expiration  of  an  a.m.  settled 
index  option  shall  be  determined  on  the 
last  day  of  trading  in  the  underlying 
securities  prior  to  expiration  (i.e.,  the 
Friday  immediately  preceding  the  third 
Saturday  of  the  month).  The  ciurent 
index  value  shall,  for  such  purposes,  be 
determined  by  reference  to  the  reported 
level  of  such  index  as  derived  from  first 
reported  sale  (opening)  prices  of  the 
imderlying  securities  on  such  day. 
except  that  the  last  reported  sale  price 
of  such  a  security  shall  be  used  in  any 
case  where  the  security  does  not  open 
for  trading  on  that  day. 


»«>17  CFR  200.30-3(a)(12)  (1994). 


>  Securities  Exchange  Act  Release  No.  29994.  56 
FR  63536  (Dec.  4,  1991).  The  Commission  initially 
approved  options  trading  on  the  Index  in  November 
1983.  See  Securities  Exchange  Act  Release  Nos. 
20424,  48  FR  54557  (Dec.  5,  1983):  and  20499,  48 
FR  58880  (Dec.  23,  1983). 

'  A  European-style  option  may  only  be  exercised 
during  a  specified  period  prior  to  expiration. 

>  The  Exchange  has  compared  the  Index  to  the 
following  indexes:  Russell  2000  Index,  SAP  400 
Index,  S&P  600  Index,  WiUhire  Small-Cap  Index 
and  National  Over  the  Counter  Index. 
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2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  prQ|)osed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Ruk  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  sohdted 
nor  received  written  commeiUs  on  the 
proposed  r\ile  change. 

m.  Date  of  E£EBGtiTenes8  of  the 
Propasad  Rule  Chaage  and  Timing  for 
Camnunion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or-. 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  aach  longer 
period  to  be  appropriate  and  publtthes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change  ,.or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solkitatitm  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-95-18 
and  should  be  submitted  by  September 
21, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursviant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-21578  Filed  8-30-95;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notk»  NOk  2246] 

Advisory  Committer  on  Intamational 
Communications  and  Information 
Policy;  PubUc  Meeting 

The  Department  of  State  is  holding 
the  second  meeting  of  its  Advisory 
Committee  on  International 
Communications  and  hiformation 
Pohcy.  The  Committee  was 
reestablished  on  August  11,  1994.  in. 
order  to  provide  a  formal  channel  for 
regular  consultation  and  coordination 
on  major  economic,  social  and  legal 
issues  and  problems  in  international 
communications  and  information 
policy,  especially  as  these  issues  and 
problems  involve  users  of  information 
and  communication  services,  providers 
of  such  services,  technology  research 
and  development^ioieign  industrial  and 
regulatory  policy,  the  activities  of 
international  organizations  with  regard 
to  communications  and  information, 
and  developing  country  interests. 

The  27-person  committee  was 
appointed  by  Ambassador  Vonya  B. 
McCaiui,  United  States  Coordinator  for 
International  Conummications  and 
Information  Policy,  U.S.  Department  of 
State,  and  serves  under  the 
Chairmanship  of  Edward  Black, 
President,  Computer  and 
Commimications  Indiistry  Association. 

The  purpose  of  this  meeting  will  be  to 
review  the  contributions  and 
suggestions  of  the  members  for 
establishing  the  future  direction  and 
work  plan  of  the  committee.  The 
members  will  look  at  the  substantive 
issues  on  which  the  committee  should 
focus,  as  well  as  specific  coimtries  and 
regions  of  interest  to  the  committee. 

The  committee  will  foUow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be  open  to  the  public 
unless  a  determination  is  made  in 
accordance  with  the  FACA  Section 
10(d),  5  U.S.C.  552b(c)  (1)  and  (4)  that 


♦  17  CFR  20O.3O-3(a](12)  (1994). 


a  meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public. 
This  meeting  will  be  held  on 
Thursday,  September  28, 1995,  from  10 
a.m.-12:30  p.m.  in  the  Loy  Henderson 
Conference  Room  of  the  Main  Building 
of  the  U.S.  Department  of  State,  located 
at  2201  "C"  Street,  NW.,  Washington, 
DC  20520.  While  the  meeting  is  open  to 
the  public,  admittance  to  the  State 
Department  Building  is  only  by  means 
of  a  pre-arranged  clearance  list.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title, 
company,  social  security  number,  and 
date  of  birth  to  Celia  Atrington  at  (202) 
647-5212  or  by  fax  at  (202)  647-5957. 
All  attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  ID's 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID. 

For  further  information,  contact  the 
Executive  Secretary  of  the  committee,  at 
(202)  647-5385. 

Dated:  August  22, 1995. 
nmothy  C  Finton, 

Executive  Secretary.  Advisory  Committee  for 
Internationa]  Communications  and 
Information  Policy. 

(FR  Doc  95-21644  Filed  8-30-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement 
Audrain^  Monroe^  Pilce'and  Rails 
Counties,  MO 

AQENCY:  Federal  Hi^way 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
northeast  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  L.  Neumann,  Programs 
Engineer,  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
City,  Missouri  65102,  Telephone 
Number  314-636-7104;  or  Mr.  Bob 
Sfi«ddo,  Design  Engineer,  Missouri 
Highway  and  Transportation 
Department,  P.O.  Box  270,  Jefferson 
City,  Missouri  65102,  Telephone 
Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  reconstruct  and  expand 
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Routes  54, 19  and  107  in  Audrain, 
Monroe,  Pike,  and  Ralls  counties, 
Missouri,  a  distance  of  approximately 
113  kilometers  (70  miles).  The  study 
area  is  roughly  boimded  by  Bowling 
Green,  New  London,  Mark  Twain  Lake 
and  Mexico. 

The  expansion  of  Routes  54, 19,  and 
107  is  being  considered  to  provide 
additional  capacity  for  future  traffic 
volumes,  preserve  land  for  a  future 
transportation  corridor,  and  meet  the 
state's  commitment  to  connect 
communities  of  at  least  5,000 
population  with  a  four-lane  roadway. 

Alternatives  under  consideration 
include  (1)  no  build,  (2)  widen  Routes 
54  and  19  to  four  lanes  along  their 
present  alignments  and  new  alignment, 
(3)  extend  Route  107  to  the  south  as  a 
two-lane  roadway,  and  (4)  bypass  the 
cities  of  Perry,  Curryville,  Center, 
Vandalia.  Laddonia,  and  Faiber. 

Information  describing  the  proposed 
-  action  and  soliciting  comments  will  be 
sent  to  appropriate  federal,  state  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  would  have  an 
interest  in  the  proposal.  As  part  of  the 
scoping  process,  an  interagency 
coordination  meeting  will  be  held.  A 
series  of  public  meetings  and  woricshops 
will  be  held  throughout  project 
development.  In  addition,  a  public 
hearing  will  be  held.  Public  notices  will 
be  issued  to  notify  citizens  of  the  public 
meetings  and  hearing.  The  Draft  EiS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensiue  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  bom  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  the  MHTD 
at  the  addresMBs  provided  above. 


Issued  on:  August  24, 1995. 
DiNiald  L.  Neumann, 
Programs  Engineer,  Jefferson  City. 
(FR  Doc  95-21642  Filed  8-30-95;  8:45  am) 
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UNITED  STATES  INFORMATION 
AQENCY 

Educational  AdvMng  Program  for 
International  Students  and  Scholars 
From  the  MMdIe  East  and  Nertt)  Africa 

action:  Notice — ^Request  for  Proposals. 

SUMMARY:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 


Educational  and  Cultural  AfEairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  apply  to 
develop  educational  advising  centers  in 
the  following  locations  in  the  Middle 
East  and  North  Africa:  Cairo  and 
Alexandria,  Egypt;  Amman,  Jordan; 
Antelias  and  Ras  Beirut,  Lebanon; 
Rabat,  Morocco;  Damascus,  Syria; 
Tunis,  Tunisia;  Sana'a,  Yemen;  East 
Jerusalem,  and  Jabriya,  Kuwait  These 
centers  will  facilitate  international 
educational  exchange  through  overseas 
educational  advising,  orientation,  and 
information  services  for  foreign  students 
and  scholars  seeking  information  on 
opportimities  in  U.S.  higher  education, 
llie  assistance  award  will  also  include 
the  provision  of  regional  educational 
advising  consultancy  services,  to  be 
based  in  an  appropriate  location  within 
the  region. 

Overview 

The  purpose  of  this  grant  is  to  provide 
overseas  educational  advising, 
orientation  and  information  services  for 
foreign  stuifents  and  scholars  in  the 
MiddQe  East  and  North  Africa 
concerning  opportunities  in  U.S.  higher 
education,  and  to  coordinate  services  to 
advising  centers  through  a  regional 
consultancy.  This  program  supports 
international  educational  exchange 
between  countries  of  these  regions  and 
the  U.S.  through  direct,  field-based 
services.  Consistent  with  the  Agency's 
interest  in  rediuang  administrative 
layers «nd  hierarchical  structure,  this 
program  should  primarily  focus  on 
providing  advising  services  abroad. 

GuideliBes 

Proposals  should  be  presented  in  four 
parts.  The  first  should  contain  a  brief 
overview  of  the  organization,  its  history 
and  purpose.  Evidence  of  previous 
experience  with  advising  or  educational 
exchange  of  international  students  and 
scholars  should  also  be  included.  The 
overview  should  indicate  the  total 
amount  of  funding  requested  and  a 
justification  for  the  request  as  well  as  a 
budget  presentation  outlining  the  total 
project  costs. 

A  listing  of  names,  titles,  addresses, 
and  telephone  number  of  the  executive 
officer(s)  of  the  organization  and  of  the 
person(s)  \iltimately  responsible  for  the 
project  must  be  included  in  the 
proposal.  Resiunes  or  vitae  of  Icey 
personnel  must  be  provided.  USIA  also 
recommends  the  inclusion  of  brochures 
and  general  inforraation  concerning  the 
organization,  e.g.,  organization  charts, 
job  descriptions,  the  names  of  board 


members  (or  similar  group),  the  number 
of  employees,  etc 

The  second  part  of  &e  proposal 
should  contain  individual  subsections 
that  describe  in  detail  each  advising 
center,  its  proposed  location  and  hoius 
of  operation,  a  proposed  staffing  pattern 
(including  the  percentage  of  time  each 
employee  will  devote  to  advising 
activities  and  a  description  of  their 
functions  and  responsibilities),  an 
estimated  budget  for  each  office,  and 
infcHination  delineating  the  services  that 
will  be  provided  by  each  center.  A 
resume  or  brief  narrative  explaining  the 
qualifications  of  the  person  or  persons 
who  would  have  primary  responsibility 
for  conducting  advising  and/ or 
providing  oversight  of  the  advising 
center  should  also  be  included.  Each 
appropriate  subsection  should  describe 
any  special  language  capability  or  area 
expertise  possessed  by  potential 
advising  center  staff.  Proposals  should 
demonstrate  each  center's  ability  to 
provide  the  following  educational 
advising  services  to  international 
students  and  scholars: 

1.  Information  and  guidance  on  U.S. 
educational  institutions,  systems, 
tuition  and  related  costs,  fields  of  study, 
specialized  training,  etc.; 

2.  Information  and  advising  on  U.S. 
standardized  tests,  e.g.,  TOEFL,  GRE, 
GMAT,  USMLE,  etc..  to  include  the 
provision  of  registration  application 
forms,  bulletins  and  testing  schedules; 

3.  Information  and  research  on  short- 
term  institutional  training  in  technical 
and  professional  fields; 

4.  Information  on  FjigKsh  language 
training  programs  in  the  U.S.; 

5.  Group  and  individual  advising 
sessions,  pre-departiu«  orientation  and 
re-entry  programs,  as  appropriate  for  the 
location. 

6.  Student  access  to  comprehensive 
university  catalogs  in  print,  microfiche 
and/or  electronic  format  and  current 
references  on  U.S.  educational 
institutions  and  programs. 

7.  To  the  extent  possible,  each 
advising  center  should  be  equipped 
with  equipment  for  students'  use,  such 
as  videocassette  players  with 
appropriate  videotapes  and  computers 
with  appropriate  software. 

USIA  expects  the  recipient 
organization  to  provide  appropriate 
supervision  of  and  administrative 
support  to  its  advisers  and  staff  in  the 
field.  The  third  part  of  the  proposal 
should  address  the  extent  to  which  the 
headquarters  office  will  support  its 
advising  centers  abroad.  This  support 
may  include  financial  and 
administrative  oversight  and  direction, 
and  where  appropriate,  resources 
development  to  support  the  work  of  the 


regional  educational  advising 
consultancy.  * 

The  fourth  part  of  the  proposal  should 
demonstrate  how  the  applicant 
organization  plans  to  implement  the 
Regional  Educational  Advising 
Consultancy  (REAC).  This  consultancy 
will  provide  support,  training,  and 
regional  coordination  among  advising 
centers  located  throughout  the  Middle 
East  and  North  African  region. 
Responsibilities  of  the  REAC  include: 
Responding  to  individual  queries  from 
advisers;  developing  a  regional 
newsletter,  coordinating  regional 
professional  development  activities 
such  as  workshops;  faciUtating 
communication  between  advising 
centers,  posts,  and  USIA  offices;  sharing 
of  information  including  materials 
developed  by  centers  within  the  region, 
outside  of  tbie  region,  and  other  REACs; 
following  trends  in  U.S.-Middle  East/ 
North  African  exchange;  disseminating 
information  on  the  latest  developments 
in  technology;  and  providing  direct 
guidance  to  advisers  through  site  visits, 
internships,  ti-aining  and  in-coimtry 
workshops.  The  REAC  should  serve  as 
an  expert  resoim»  for  other  advisers  to 
locate  information  that  is  not  easily 
accessible,  and  should  have  the 
capability  to  secure  such  information 
from  sources  available  within  the  REAC 
office  as  well  as  from  other  appropriate 
sources,  e.g.,  academic  institutions  and 
professional  organizations.  The  REAC 
should  place  special  emphasis  on 
training  advisers  to  seek  a  variety  of 
sources  of  funding  to  support  their 
centers,  llie  REAC  position  must  be 
held  by  one  person  only,  and  should 
serve  advising  centers  in  the  following 
countries  and  areas:  Bahrain,  Egypt, 
Jordan,  Kuwait,  Lebanon,  Mauritania, 
Morocco,  Oman.  Qatar,  Saudi  Arabia, 
Sudan,  Syria,  Timisia,  United  Arab 
Emirates,  West  Bank,  and  Yemen.  A 
more  complete  description  of  the  duties 
and  responsibilities  of  the  REAC  is 
available  upon  request  from  the  USIA 
program  office. 

PropoMd  Budget 

Apphcants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget  For 
better  understanding  or  further 
clarification,  applicants  should  provide 
separate  sub-budgets  for  each  prt^ram 
compon«it,  phase,  location,  or  activity 
in  orider  to  facilitate  USIA  decisions  on 
funding.  Applicants  must  submit  a 
comprehensive  line  item  budget  at  two 
funding  leveb.  based  on  the  specific 
gmdance  in  the  SoUdtation  Package.  At 


the  first  level,  USIA  grant  assistance 
will  not  exceed  $570,000.  Of  this 
amoimt,  not  more  than  $180,000  may  be 
attributed  to  overhead  expenses.  The 
overall  and  overhead  amounts  for  the 
second  level  are  $510,000  and  $160,000 
respectively.  At  Uie  second  level,  the 
recipient  organization  will  not  be 
required  to  provide  advising  services  in 
Rabat,  Morocco  and  Timis,  Tunisia.  At 
either  level,  funding  for  the  Regional 
Educational  Advising  Consultancy 
should  not  exceed  $50,000  and  funding 
for  headquarters  support  shoiild  not 
exceed  $60,000.  The  total  award  amount 
is  expected  to  constitute  only  a  portion 
of  total  project  funding.  Because  cost 
sharing  is  required,  proposals  should 
Ust  other  anticipated  sources  of  support. 
USIA  encourag<^  charging  reasonable 
fees  for  services;  consult  the  Program 
Specific  Guidelines  for  further 
information.  All  grant  applications 
should  demonstrate  financial  and  in- 
kind  support.  Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 
Proposals  must  include: 

1.  A  budget  outlining  the  toted  project 
costs; 

2.  A  budget  for  each  of  the  eleven 
centers; 

3.  A  budget  reflecting  the  costs  for 
headquarters  research  and  resource 
support; 

4.  A  budget  for  the  Regional 
Educational  Advising  Consultancy;  and 

5.  A  listing  of  advising  center 
locations,  if  any,  that  would  not  be 
operated  at  the  second  level  of  funding. 

Each  budget  should  be  presented  in  a 
multi-column  format  that  clearly 
identified  the  following  categories:  Line 
item,  amount  of  USL\  support,  amoimt 
of  in-kind  support/amount  provided  by 
other  funding  sources.  Any  relevant 
budgetary  notes  or  explanations  should 
be  included. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel 
and  per  diem; 

(2)  Other  direct  costs,  inclusive  of 
rent,  utilities,  etc.; 

(3)  Overhead  expenses,  auditing  costs, 
subject  to  limits  outlined  above. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  gmdelines 
and  formatting  instructions. 

Review  ProGeas 

USIA  will  acknowledge  receipt  of  aU 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  EUgible 


proposals  will  be  forwarded  to  paneb  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USL\  Office  of  North  African.  Near 
Eastern,  and  South  Asian  Afiiairs  and 
the  USIA  posts  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultvual  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Institutional  Capacity  and  Record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals,  including  responsible 
fiscal  management  and  frill  compliance 
with  all  reporting  requirements.  The 
Agency  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
apphcants. 

3.  Project  Monitoring  and  Evaluation: 
Proposals  should  include  a  plan  to 
monitor  the  program  and  to  evaluate  its 
achievements.  USIA  recommends  that 
the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  The  recipient  organization 
Mrill  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

4.  Cost-effectiveness:  The  oveihead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  Tlie  program  should 
emphasize  field-based  services. 

5.  Cost-sharing:  Proposals  should 
maximize  cost-snaring  through  other  '  - 
private  sector  support,  as  well  as 
through  institutional  direct  funding 
contributions,  including  charging  firas 
for  services. 

6.  Demonstrated  ability  to  work  with 
foreign  educational  institutions  and 
governmental  entities  as  well  as  with 
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other  sponsors  of  education  and  training 
programs.  Ability  to  operate  advising 
centers  and  a  Regional  Educational 
Advising  Consultancy  in  each  of  the 
aforementioned  locations  as  of  the 
starting  date  of  the  grant.  This  includes 
demonstration  of  ability  to  acquire  any 
and  all  legal  documentation  permitting 
the  organization  to  function  in  countries 
mentioned  above  by  the  starting  date  of 
the  grant. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  sul»tantive  support 
of  the  Bureau's  poUcy  on  diversity. 
Achievable  and  relevant  features  should 
be  dted  in  both  program  administration 
(selection  of  partidpants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

Authorization 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Ad 
of  1961.  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Ad. 
The  purpose  of  the  Ad  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  •  *  and  thus  to  assist  in  the 
development  of  fiiendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projeds  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  SoUcitation 
Package.  USIA  projeds  and  programs 
are  subjed  to  the  availability  of  funds. 

Announcement  Title  and  Number 

All  communications  with  USIA 
concerning  this  annoimcement  should 
refer  to  the  above  title  and  reference 
number  E/ASA-96-06. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Monday, 
October  16, 1995.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  October  16. 1995  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
no  earlier  than  January  1, 1996  and  end 
no  later  than  December  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Advising  and  Student  Services  Branch, 


E/ASA,  Room  349,  Office  of  Academic 
Programs,  U.S.  Information  Agency,  301 
4th  Street,  SW.,  Washington,  DC  20547, 
telephone  202-619-5434,  fax  202-401- 
1433,  e-mail  advise@usia.gov.  Potential 
applicants  are  encouraged  to  contad  the 
program  office  and  confirm 
understanding  of  the  terms  of  this 
Request  for  Proposals  before  requesting 
a  Solicitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  spedfic 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer  Amy  Forest  on  all  inquiries  and 
correspondences.  Interested  apphcants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Advising  and 
Student  Services  Branch  or  submitting 
their  proposals.  Once  the  RFP  deadline 
has  passed,  the  Advising  and  Student 
Services  Branch  may  not  discuss  this 
competition  in  any  way  with  apphcants 
until  the  Bureau  proposal  review 
process  has  been  completed. 

Submissions 

Apphcants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  ten  copies  of 
the  complete  application,  plus  one  extra 
copy  of  the  cover  sheet,  should  be  sent 
to:  U.S.  Information  Agency,  Ref.:  E/ 
ASA-96-06,  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street,  SW.,  Washington,  DC  20547. 

Apphcants  must  also  submit  the 
"Executive  Smnmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  charaders.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  overseas  posts'  comments 
for  the  Agency's  grants  review  process. 

Diversity  Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-pohtical  charader  and  should  be 
balanced  and  representative  of  the 
divereity  of  American  poUtical,  sodal. 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
limited  to  ethnicity,  race,  gender, 
rehgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Apphcants  are  strongly 
encoiuaged  to  adhere  to  the 
advancement  of  this  principle,  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  "Support  for 


Diversity"  section  for  spedfic 
suggestions  on  incorporating  divereity 
into  the  overall  proposal. 

Notice 

The  terms  and  conditions  pubhshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradids  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Final  awards 
cannot  be  made  imtil  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  11, 1995.  Awards  made  will 
be  subjed  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  18, 1995. 
Dell  Pendergrast. 

Deputy  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

[PR  Doc.  95-21217  Filed  8-30-95;  8:45  am] 

BtLUNO  CODE  SSSO-OI-M 


Winter  Institute  for  the  Study  of  the 
U.S.:  Focus  on  American  Literature 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Branch  of  the  Study  of 
the  U.S.  of  the  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
annoimces  an  open  com{>etition  for  an 
assistance  award  program  for  the  Winter 
Institute  for  the  Study  of  the  U.S.:  Focus 
on  American  Literature.  PubUc  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-l  may 
apply  to  develop  a  six- week  graduate- 
level  program  designed  for  a  group  of  18 
foreign  university  educators  from 
aroimd  the  world,  in  order  to  deepen 
their  understanding  of  the  United  States 
and  to  give  them  further  grounding  in 
the  field  of  American  Uterature  so  that 
curricula  and  courses  in  foreign 
universities  will  benefit. 

USIA  is  seeking  detailed  proposals 
from  colleges,  universities,  consortia  of 
colleges  and  universities,  and  other  not- 
for-profit  academic  organizations  that 
have  an  established  reputation  in  the 
discipUne  of  American  Studies  and/or 
American  Literatiure  and  the  related 
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subdiscipline,  and  can  demonstrate 
expertise  in  conducting  graduate-level 
programs  for  foreign  educators. 
Applicant  institutions  must  have  a 
minimum  of  four  years'  experience  in 
conducting  international  exchange 
programs.  The  project  director  or  one  of 
the  key  program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  American  Studies  or 
American  Literature.  Staff  escorts 
traveling  under  the  USIA  cooperative 
agreement  support  must  be  U.S.  citizens 
with  demonstrated  qualifications  for 
this  service. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultvural  Exchange  Act 
of  1961.  Pub.  L.  87-258,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  luute  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  t>f the 
people  of  the  United  States  and  othw 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetie 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER!  All 
communications  with  USIA  concerning 
this  annoimcement  should  refer  to  the 
above  title  and  refiarence  number  £/ 
AAS-96-G1. 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington  E)C  time 
on  Tuesday,  October  10, 1995.  Faxed 
documents  will  not  be  accepted,  nor 
will  doomients  postmarked  October  10, 
1995  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
by  the  deadline.  The  actual  program 
will  begin  on  January  13, 1996  and  last 
xmtil  February  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  Solicitation  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget,  applicants  should  contact:  U.S. 
Information  Agency,  Office  of  Academic 
Programs,  Branch  of  the  Study  of  the 
United  States,  E/AAS,  Room  256,  301 
4th  Street,  SW..  Washington,  DC  20547, 
Attn:  Program  Officer  Ilaya  Rome; 


telephone  number  (202)  619-4557;  fax 
number  (202)  619-6790;  internet 
address  irome@usia.gov.  Please  specify 
USIA  Program  Officer  on  all  inquiries 
and  correspondence.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed, 
USIA  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  been  completed. 
SUBMiSSiONS:  Applicants  must  read  and 
follow  all  instructions  given  in  the  RFP 
and  the  complete  Solicitation  Package. 
Proposals  must  be  structiued  in 
accordance  with  these  instructions.  The 
original  and  12  copies  of  the  complete - 
application  shouldJ>e  sent  to:  U.S. 
Information  Agency,  Ref.:E/AAS-96- 
01,  Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547. 
DtVERSlTV  OOtOEUNES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character,  and  should  be  balanced  and 
representative  of. the  diversity  and  broad 
range  of  responsible  views  present  in 
American  political,  social,  and  cultiual 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  Including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  die  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Winter  Institute  for  the  Study  of 
the  U.S.:  Focus  on  American  Literature 
is  intended  to  provide  foreign  university 
teachers  of  American  studies  and/or 
American  literature  with  opportunities 
to  deepen  their  understanding  of  the 
U.S.,  especially  its  society  and  culture, 
through  an  in-depth  examination  of 
American  literatiue.  This  will  be 
accomplished  through  a  six-week 
residency  at  a  college  or  imiversity 
campus  in  the  United  States  (and  an 
optional  study  tour  segment),  where 
participants  are  involved  in  a  specially- 
designed  program  of  lectures, 
presentations,  discussions,  and  research 
opportunities  focusing  on  American 
studies  and  American  literature.  The 
equivalent  of  one  day  a  week  should  be 


available  to  participants  to  pursue 
individual  research  interests  in 
American  literature,  ciuriculiun 
development  projects,  or  to  do  assigned 
readings.  The  Winter  Institute  should 
provide  access  to  leading  American 
scholars  and  research  resources 
(libraries,  archives,  databases,  etc.). 
Participants  should  be  paired  with 
faculty  mentors.  An  essential  element  of 
the  Institute  is  the  exposure  to  and 
accumulation  of  scholarly  materials, 
primary  texts  and  supplementary  works, 
curricular  materials  and  teaching  ideas 
(including  Internet  and  computer 
resources  training).  The  Winter  Institute 
must  provide  participants  with  such 
materials  to  take  back  to  their  home 
coimtries  which  will  be  used  to 
contribute  to  the  development  of  new 
courses  and  programs  and  the 
modification  of  existing  ones  that  draw 
from  American  Studies  and  American 
literature. 

Institute  Objectives 

— to  conduct  an  intensive,  academically 
stimulating  program  that  presents  a 
multi-dimensional  view  of  the  United 
States,  using  American  literature  as 
the  focus; 

— to  draw  from  a  variety  of  academic 
disciplines  to  enhance  the  program 
design  in  such  a  way  as  to  deepen 
participants'  understanding  of  the 
complexity  of  U.S.  society,  culture 
and  institutions,  in  both  a  historical 
and  contemporary  sense; 

— and,  to  enhance  teaching  about  the 
U.S.,  and  of  American  hterature  in 
particular,  in  foreign  universities  by 
making  appropriate  scholarfy 
resoiu*ces,  pedagogical  materials,  and 
ideas  available  to  participants. 

Guidelines' 

The  institute  should  be  specifically 
designed  for  experienced  foreign 
imiversity-level  teachers  and  should  not 
duplicate  courses  designed  for 
American  graduate-degree  candidates. 
Although  it  is  important  that  the  topics 
and  readings  of  the  institute  be  clearly 
organized,  the  institute  should  not 
simply  replicate  a  lecture  course  or  a 
graduate  seminar.  Through  a 
combination  of  lectures,  discussions, 
and  faculty  presentations,  it  should 
facilitate  the  development  of  a  coUegial 
atmosphere  in  which  institute  faculty 
and  participants  discuss  relevant 
concepts,  issues  and  texts  in  American 
studies  and  American  literature. 
Themes  and  issues  prevalent  in  the  U.S. 
that  have  relevance  to  other  societies 
contribute  to  the  mutual  understanding 
facilitated  through  this  t3rpe  of  program. 
Please  keep  in  mind  that  pluralism  and 
issues  reflecting  the  diversity  of  the 
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United  States  are  important  to  the 
Agency,  and  their  incorporation  into  the 
proposal  submission  will  make  it  more 
competitive. 

At  the  outset,  the  program  should 
review  the  recent  history  and  current 
status  of  American  literature  as  an 
academic  discipline,  siuveying  major 
schools  of  interpretation  and  examining 
the  ciurent  debates  within  American 
literatiue  and  literary  studies  generally. 
The  program  should  also  explore  how 
American  literature  has  informed  and 
been  informed  by  the  interdisciplinary 
and  multi-disciplinary  approaches  to 
the  study  of  the  U.S.  represented  by  the 
field  of  American  Studies. 

While  the  structiu*e  of  the  institute  is 
entirely  the  responsibility  of  the 
organizers,  a  thematic  approach  would 
help  to  focus  the  main  body  of  the 
program,  American  LitOTature,  an 
enormously  heterogeneous  field.  The 
best  proposals  will  express  a  high  level 
of  thematic  articulation  in  addition  to 
demonstrating  clearly  the  means  by 
which  these  themes  will  be  concretely 
communicated  to  participants  for 
discussion  and  reflection.  It  is  extremely 
important  for  the  institute  organizers  to 
devise  a  way  to  integrate  all  aspects  of 
the  program,  from  the  assigned  reading, 
to  lectures,  discussions,  and  field  trips. 
Throughout  the  program  there  should  be 
exposure  to  the  many  facets  of  the 
United  States,  such  as  history,  society, 
demographics,  and  institutions 
(political,  cultural,  educational,  media). 
Readings  should  serve  as  examples  to 
illustrate  broader  themes  in  American 
civilization.  There  should  be  a  balanced 
mix  of  traditional  and  contemporary 
approaches.  Please  refer  to  the 
Solicitation  Package  for  further 
elaboration  of  the  thematic  approach. 

Other  Guidelines  to  Consider 

The  institute  program  should  ideally 
bring  in  outside  presenters 
(representatives  from  academia, 
community  organizations,  media, 
government)  in  addition  to  the  core 
famlty  of  the  host  institution.  Presenters 
must  be  fully  briefed  about  the  institute, 
its  goals,  general  themes,  readings,  and 
especially  the  background  and  needs  of 
the  participants  themselves.  Information 
about  presenters  and  how  they  will  be 
utilized  should  be  included  in  the 
proposal  submission. 

A  residential  program  of  a  minimum 
of  four  weeks  on  a  college/ university 
camptis  is  mandatory.  A  minimum  of 
two  to  three  days  in  Washington,  D.C. 
should  also  be  included  in  the  program. 
This  should  include  a  half-day  session 
at  the  United  States  Information 
Agency.  If  a  study  tour  is  arranged  in 
addition  to  the  residential  and 


Washington,  DC  segment,  it  must  be 
directly  supportive  of  the  academic 
program  content.  Day  trips  to  various 
locations  (historical  sites,  classrooms, 
community  centers)  are  also  encoureged 
if  such  trips  will  further  enhance 
imderstanding  and  enrich  the 
participants'  experience.  The  selected 
grantee  organization  will  be  asked  to 
consiUt  closely  with  USIA  in  the 
planning  of  the  Washin^on  itinerary. 

Details  of  the  academic  and  tour 
programs  may  be  modified  in 
consultation  with  USLA's  Branch  for  the 
Study  of  the  U.S.  following  the  grant 
award. 

The  selected  grant  organization  will 
be  responsible  for  most  arrangements 
associated  with  this  program.  This 
includes  the  organization  of  a  coherent 
progression  of  activities,  arrangement  of 
all  domestic  travel,  lodging,  subsistence, 
and  ground  transportation  for 
participants,  orientation  and  briefing  of 
participants,  preparation  of  any 
necessary  support  materials  (including  a 
pre-program  mailing  to  participants), 
and  working  with  program  presenters  to 
achieve  maximum  program 
effectiveness.  Participants  will  be 
nominated  by  U.S.  Information  Service 
posts  abroad,  and  selected  by  the  staff 
of  USIA's  Branch  of  the  Study  of  the 
U.S.  in  Washington,  DC.  USIA  will 
cover  all  international  travel  costs 
directly. 

Participants 

The  majority  of  participants  selected 
will  be  university  teachers, 
administrators,  department  chairs, 
curriculum  developers  and  textbook 
writers  who  are  interested  in  using 
American  literature  as  a  means  to 
further  the  understanding  of  the  U.S.  in 
their  countries.  Nominees  will 
demonstrate  a  willingness  and  ability  to 
use  American  literature  and  other  topics 
of  the  institute  in  their  teaching  and 
professional  work.  Candidates  from  the 
Southern  Hemisphere  will  be  given  the 
highest  priority,  in  order  to 
accommodate  their  reverse  academic 
calendar. 

Additional  Information 

Confirmation  letters  from  U.S.  co- 
sponsors  noting  their  intention  to 
participate  in  the  program  will  enhance 
a  proposal.  Proposals  incorporating 
participant/observer  site  visits  will  be 
more  competitive  if  letters  committing 
prospective  host  institutions  to  support 
these  efforts  are  provided. 

Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations.  Visas  will  be  issued  by 
USIS  posts  abroad.  USIA  insurance  will 


be  provided  to  all  participants,  imless 
otherwise  indicated  in  the  proposal 
submission.  Grantee  organizaticm  will 
be  responsible  for  enrolling  Winter 
Institute  participants  in  the  chosen 
insurance  plan.  Please  indicate  in  the 
proposal  if  host  institutions  have  any 
special  tax  withholding  requirements  on 
participant  or  staff  escort  stipends  or 
allowances. 

Proposed  Budget 

Budget  award  may  not  exceed 
$160,000.  Administrative  costs  should 
be  as  low  as  possible  and  should  not 
exceed  $47,000.  The  U.S.  recipient 
should  try  to  maximize  cost-sharing  in 
all  facets  of  the  program  and  to 
stimulate  U.S.  private  sector  (foundation 
and  corporate]  support.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  faciUtate  USIA  decisions  on 
funding.  Please  refer  to  the  Solicitation 
'  Package  for  complete  budget  guidelines 
and  formatting  instructions  for  the 
Winter  Institute.     ' 

Review  Process 

The  USIA  will  acknowledge  receipt  of 
all  proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USL\  Area  Offices  and  the  USL\ 
post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Fimding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USLA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered,  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Overall  quality. 

A.  The  content,  significance, 
definition,  organization  and  academic 
rigor  of  the  proposed  program 
(including  the  follow-on  tour,  if 
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selected)  and  its  appropriateness  to 
program  objectives. 

B.  Evidence  of  careful  planning. 

C.  The  program  should  be 
representative  of  current  expert 
knowledge  in  the  field,  and  should  be 
consistent  with  the  requirements  of  the 
Bureau's  legislative  charter,  meeting  the 
highest  profsssional  qualitative 
standards  of  achievement. 

2.  Institutional  capacity  and  adequacy 
of  proposed  resources. 

Faculty,  library  and  other  research 
and  scholarly  resources,  housing, 
transportation,  meal  facilities,  access  to 
media  resources,  and  other  institutional 
support  should  be  adequate,  accessible, 
and  appropriate,  and  should  promote  a 
collegUd  setting. 

3.  Support  of  Diversity. 
Proposals  should  dmnonstrate 

substantive  support  of  the  Bureau's 
policy  on  diversity.  Achievable  and 
relevant  features  should  be  dted  in  both 
program  administration  (program  venue, 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

4.  Experience. 

Experience  of  professionals  and  staff 
assigned  to  the  program  with  foreign 
educators;  institution's  tract  recordwith 
international  exchance  programs. 

5.  Evaluation  and  follow-up. 

A.  Adequacy  of  plans  for  evaluation 
during  and  after  the  institute  by  the 
grantee  institution. 

B.  Adequacy  of  provisions  made  for 
"multiplier  effect,"  i.e.,  future  follow-up 
and  networking  between  grantees  and 
the  host  institution  or  other  appropriate 
U.S.  scholars  or  scholarly  organizations. 

6.  Administration  and  Management 
Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  (with  specific  discussion  of 
how  managerial  and  logistical 
arrangements  will  be  imdertaken). 

7.  Resources.  Availability  of  local  and 
state  resources  for  the  orientation, 
academic  program  segment,  and  follow- 
on  tour. 

8.  Cost  efiiectlveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  In-kind  contributions  and 
cost-sharing  should  be  maximized. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 


commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1, 1995.  Awards  made  %vill  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  22, 1995. 
Dell  Pendargraat, 

Deputy  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

(PR  Doc  95-21291  Filed  8-30-95;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infomurtion  Collections  Under  0MB 
Review 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OMB  Number:  2900-001 3 
Title  and  Form  Number:  Application  for 

United  States  Flag  for  Burial 

Purposes,  VA  Form  2008. 
Type  of  Information  Collection: 

Reinstatement,  with  change,  of  a 

previously  approved  collection  for 

which  approval  has  expired. 
Needs  and  Uses:  The  form  is  used  by 

the  public  to  obtain  a  burial  flag  for 

a  deceased  veteran. 
Affected  Public:  Individuals  or 

households — State,  Local  or  Tribal 

Government. 
Estimated  Annual  Burden:  125.000 

hours. 
Estimated  Average  Burden  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

500,000  respondents. 
OMB  Number:  2900-0059 
Title  and  Form  Number:  Statement  of 

Person  Claiming  to  Have  Stood  in 

Relation  of  Parent.  VA  Form  21-524. 


Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
Needs  and  Uses:  The  form  is  used  to 
secure  information  about  the 
relationship  of  a  claimant  to  the 
veteran  in  claims  for  Pension 
Dependency  and  Indemnity 
Compensation. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  4,000  hours. 
Estimated  Average  Burden  Per 

Respondent:  2  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

2,000  respondents. 
OMB  Number:  2900-0077 
Title  and  Form  Number:  Court- 
Appointed  Fiduciary's  Accoimt,  VA 
Form  27-4706C. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
Needs  and  Uses:  The  form  is  used  to 
provide  the  court  appointed  fiduciary 
of  a  VA  beneficiary  an  acceptable 
format  for  providing  accountings  to 
the  appointing  court.  The  information 
is  used  to  determine  whether  VA 
benefits  have  been  properly  managed. 
Affected  Public:  Individuals  or 
households — State,  Local  or  Tribal 
Government 
Estimated  Annual  Burden:  10,633 

hours. 
Estimated  Average  Burden  Per 

Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

5,616  respondents. 
OMB  Number:  2900-0107 
Title  and  Form  Number:  Certificate  as  to 

Securities,  VA  Form  27-4709. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
Needs  and  Uses:  The  form  is  used  to 
verify  the  existence  of  savings  bonds 
or  other  securities  listed  as  assets  on 
an  accoimting  required  by  State  or 
Federal  law  or  regulation. 
Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — Not-for-profit  institutions — 
State,  Local  or  Tribal  Government 
Estimated  Annual  Burden:  2,450  hours 
(2,100  annual  reporting  hours  and  350 
annual  recordkeeping  hours). 
Estimated  Average  Burden  Per 

Respondent:  13  nunutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

4.316  respondents. 
OMB  Number:  2900-0115 
Title  and  Form  Number:  Supporting 
Statement  Regarding  Marriage,  VA 
Form  21-4171. 
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Type  of  Information  Collection: 
Extension  of  a  ctirrently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
obtain  information  from  individuals 
who  know,  as  the  result  of  personal 
observation,  the  relationship  which 
existed  between  the  parties,  in  those 
cases  in  which  a  common  law 
marriage  is  claimed.  The  information 
is  used  to  determine  if  the  marital 
relationship  is  established  and 
benefits  are  payable  based  on 
relationship. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  800  houirs. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,400  respondents. 

OMB  Number:  2900-0121 

Title  and  Form  Number:  Obtaining 
Supplemental  Information  From 
Hospital  or  Doctor,  VA  Form  Letter 
29-551B. 

Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

Needs  and  Uses:  The  form  letter  is  used 
to  request  medical  information  from 
the  insiued's  doctor  or  hospital  in 
connection  with  disability  insiu-ance 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  61  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents:  244 
respondents. 

OMB  Number:  2900-0255 

Title  and  Form  Number:  Application  for 
Dependency  and  Indemnity 
Compensation  or  Death  Pension 
(Including  Accrued  Benefits  and 
Death  Compensation  Where 
Applicable)  From  the  Department  of 
Veterans  Affairs,  VA  Form  21-4182. 

Type  of  Information  Collection: 
ilxtension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  from 
the  survivor  to  determine  initial 
eligibility  for  accrued,  dependency 
and  indemnity  compensation,  death 
compensation  and/or  death  pension 
benefits  when  an  applicant  applies  for 
Social  Security  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,500  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 

14,000  respondents. 
OMB  Number:  2900-0404 
Title  and  Form  Number:  Veteran's 

Application  for  Increased 

Compensation  Based  on 

UuMnployability,  VA  Form  21-8940. 
Type  of  Information  Collection: 

Extension  of  a  currently  approved 

collection. 
Needs  and  Uses:  The  form  is  used  by 

veterans  when  making  a  claim  for 

increased  VA  disability  compensation 

based  on  unemployability. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  18,000 

hours.  <v 

Estimated  Average  Burden  Per 

Respondent:  45  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

24,000  respondents. 
OMB  Number:  2900-0138 
Title  and  Form  Number:  Request  for 

Details  of  Expenses,  VA  Form  21- 

8049. 
Type  of  Information  Collection: 

Extension  of  a  currentiy  approved 

collection. 
Needs  and  Uses:  The  form  is  used  to 

obtain  the  necessary  information  to 

determine  the  amount  of  any 

deductible  expenses  paid  by  the 

claimant  and/or  commercial  life 

insurance  received  to  calculate  the 

appropriate  rate  of  pension  benefits. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  5,700  hoius. 
Estimated  Average  Burden  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

22,800  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran, 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  £)esk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  August  21, 1995. 


By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service 
[PR  Doc.  95-21589  Filed  8-30-95;  8:45  ami 
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Information  Collections  Under  OMB 
Review 

AQENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  Veterans  Health 

Administration  (VHA),  Department  of 

Veterans  Affairs,  has  submitted  to  the 

Office  of  Management  and  Budget 

(OMB)  the  following  proposals  for  the 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

OMB  Number:  2900-0083. 

Title  and  Form  Number:  Blood  Donor 
Registration,  VA  Form  10-2420. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  ana  Uses:  The  information  is 
used  to  determine  if  a  prospective 
volunteer  blood  donor  is  free  from 
illnesses  that  might  case  harm  to  a  VA 
patient  if  transfused  with  the  donor's 
blood. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6.000  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
36,000  respondents. 

OMB  Number:  2900-0188. 

TJt/es;  Prescription,  Authorization, 
Application,  Procurement,  Repair  and 
Loan  of  Prosthetic  Items. 

Form  Numbers: 

a.  VA  Form  Letter  10—426,  Loan 
Follow-up  Letter. 

b.  VA  Form  10-2421;  Prosthetic 
Authorization  for  Items  or  Services. 

c.  VA  Form  10-2914;  Prescription  and 
Authorization  for  Eyeglasses. 

d.  VA  Form  10-2520;  Prosthetic 
Service  Card  Invoice. 

e.  VA  Form  Letter  10-90,  Request  to 
Submit  Estimate. 

f.  Form  Letter  10-1394,  Application 
for  Adaptive  Eqtiipment  Motor 
Vehicle. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  ana  Uses:  The  forms  and  form 
letters  are  used  to  determine 
eligibility,  prescribe,  and  authorize 
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prosthetic  devices:  obtain  repair 
estimates  and  allow  for  the  direct 
purchase  of  prosthetic  devices;  and 
obtain  follow-up  information  on 
loaned  items. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Annual  Burden:  36.496  total 
hours. 

a.  VA  Form  Letter  10-426—242  hours. 

b.  VA  Form  10-2421—16,667  hours. 

c.  VA  Form  10-2914—11.667  hours. 

d.  VA  Form  10-2520—3.334  hours. 

e.  VA  Form  Letter  10-90—1.875 
hours. 

f.  VA  Form  Letter  10-1394—2.711 
hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  Letter  10-^26 — 1  minute. 

b.  VA  Form  10-2421^  minutes. 

c.  VA  Form  10-2914—4  minutes. 

d.  VA  Form  10-2520 — 5  minutes. 

e.  VA  Form  Letter  10-9 — 5  minutes. 

f.  VA  Form  Letter  10-1394—15 
minutes. 

Frequency  of  Response:  On  occa»on. 
Estimated  Number  of  Respondents: 
512,844  total  respondents. 

a.  VA  Fonn  Letter  10-426—14.500 
respondents. 

b.  VA  Form  10-2421—250.000 
respondents. 

c.  VA  Form  10-2914—175,000 
respondents. 

d.  VA  Form  10-2520—40 
respondents. 

e.  VA  Form  Letter  10-9—22.500 
respondents. 

f.  VA  Form  Letter  10-1394—10.844 
respondents. 

OMB  Number:  2900-0205. 

Title:  Application  for  Employment  and 

Appraisal  of  Applicant  for  Title  38 

Positions. 
Form  Numbers: 

a.  VA  Form  10-2850,  Application  for 
Physicians,  Dentists,  and 
Optometrists. 

b.  VA  Form  10-2850a,  Apphcation  for 
Nurses  and  Nurse  Anesthetists. 

c.  VA  Form  10-2850b,  Application  for 
Residency. 

d.  VA  Form  10-2850c.  Application  for 
Associated  Health  Occupations 
Appointments. 

e.  VA  Form  Letter  10-341a,  Appraisal 
of  Applicant. 

Types  of  Information  Collectioit: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses:  The  forms  are 
completed  by  individuals  applying  for 
Title  38  position.  VA  Form  Letter  10- 
341a  is  sent  to  educational 
institutions,  organizations  and 
individuals  indicated  by  the  applicant 


on  the  employment  application  fonn 
to  elicit  prior  education  and/or 
performance  information.  The 
information  provided  to  VHA  is  used 
to  determine  eligibility  for 
employment,  and  the  appropriate 
grade  and  step  rate. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — Not-for-profit  institutions — 
State.  Local  or  Tribal  Government 

Estimated  Annual  Burden:  68.630 
hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  10-2850 — 30  minutes. 

b.  VA  F<Mm  10-2850a— 30  minutes. 

c.  VA  Form  10-2850b— 30  minutes. 

d.  VA  Form  10-2850c— 30  minutes. 

e.  VA  Form  Letter  10-341a— 20 
minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
150.700  total  respondents. 

a.  VA  Form  10-2850—12,900 
respondents. 

b.  VA  Form  10-2850a— 51.600 
respondents. 

c.  VA  Form  10-2850b^27.000 
respondents. 

d.  VA  Form  10-2850c— 17.200 
respondents. 

e.  VA  Form  Letter  10341a^-42.500 
respondents. 

OMB  Number:  2900-0227 

Title:  Customer  Feedback  Surveys. 

Form  Numbersr 

a.  VA  Form  10-0142B.  Prosthetic 
Patient  Satisfaction  Survey. 

b.  VA  Form  10-0142C.  Semiannual 
Prosthetic  Patient  Satisfaction 
Program  Report. 

c.  VA  Form  10-1465  (series).  The 
customer  Feedback  Survey. 

d.  VA  Form  10-5387,  Dietetic  Service 
Survey. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  These  surveys  evaluate 
VA  patient's  satisfaction  with  the 
health  care  they  receive.  The 
information  will  be  used  by  VHA  to 
assure  that  VA  maintains  a  high  level 
of  care  to  the  nation's  veterans. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  58.634  total 
hours. 

a.  VA  Form  10-0142  (Series)— 1.557 
hours. 

b.  VA  Form  10-1465  (Series)— 52.490 
hours. 

c.  VA  Form  10-5387—4,587  hours. 
Estimated  Average  Burden  Per 

Respondent: 
a.  VA  Form  10-0142  (Series)— 3 
minutes. 


b.  VA  Form  10-1465  (Series)— 15 
minutes. 

c.  VA  Form  10-5387 — 2  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

378,706  total  respondents. 

a.  VA  Form  10-0142  (Series)— 31,146 
respondents. 

b.  VA  Form  10-1465  (Series)— 
.209.960  respondents. 

c.  VA  Form  10-5387—137,600 
respondents. 

OMB  Number:  2900-0529 

Title  and  Form  Number:  Study  of 
Reproductive  Health  Outcomes 
Among  Women  Vietnam  Veterans.  VA 
Form  10-20992(NR). 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  and  Uses:  The  purpose  of  the 
study  is  to  determine  the  association 
of  military  service  in  Vietnam  with 
any  adverse  reproductive  health 
outcomes.  The  reproductive  outcomes 
to  be  studied  are  infertility, 
spontaneous  abortions,  still  births, 
congenital  anomalies,  neonatal  death, 
birth  weights,  pre-term  deliveries  and 
number  of  children.  In  addition,  the 
relative  risk  mahgnant  tiunors  in 
female  reproductive  organs  will  be 
evaluated. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5.667  hours. 

Estimated  Average  Burden  Per 
Respondent:  50  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6.800  respondents. 

OMB  Number:  2900-0554 

Title  and  Form  Number:  Application 
and  Evaluation  for  VA  Homeless 
Providers  Grants  and  Per  Diem 
Program,  VA  Form  10-0362(Series). 

Type  of  Information  Collection: 
Revision  of  a  ciinently  approved 
collection. 

Needs  and  Uses:  The  forms  will  be  used 
by  public  and  non-profit  entities  to 
apply  for  Federal  aid  to  estabUsh 
supportive  services  or  supportive 
housing  programs  that  benefit 
homeless  veterans.  The  information 
will  be  used  by  VA  to  determine  the 
most  quaUfied  to  receive  grant 
payments  and  to  evaluate  the 
program. 

Affected  Public:  State,  Local  or  Tribal 
Governments — Not-for-profit 
institutions. 

Estimated  Annual  Burden:  63,654 
hours. 

Estimated  Average  Burden  Per 
Respondent:  50  hours. 

Frequency  of  Response:  On  occasion. 
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Estimated  Number  of  Respondents: 

4,235  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Aim  Bickoff, 
Veterans  Health  Administratioi) 
(161B4),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW.  Washington. 
DC  20420,  (202)  565-7407. 

Comments  and  FeccHnmendations 
ccmceming  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Hiunan  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Xlomments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Qearance  Officer  (045A4), 
(202)  565-^412. 

Dated:  August  21, 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director,  Information  Management  Sendee. 
[PR  Doc.  9S-21590  Filed  8-30-95;  8:45  am] 
■LUNG  CODE  aMO-ei-M 

Infonnatlon  Collections  Under  OMB 
Rwview 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  AfiEairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OMB  Number:  2900-0265 
Titles  and  Form  Number:  Application 
for  Counseling,  VA  Form  28-8832. 
Types  of  Information  Collection: 
Extension  of  a  current  approved 
collection. 
Needs  and  Uses:  The  form  advises 
-veterans  and  other  eligible  persons  of 
the  coxmseliag  services  that  the  VBA's 
Vocational  R^iabilitation  and 
Counseling  Division  can  provide.  It 
also  serves  as  an  application  for  such 
counseling. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  417  hoius. 
Estimated  Average  Burden  Per 

Respondent:  5  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
5.000  respondents. 


OMB  Number.  2900-0321 

Titles  and  Form  Number:  Appointment 

of  Veterans  Service  Organization  as 

Claimant's  Representative.  VA  Form 

21-22. 
Type  of  Information  Collection: 

Extension  of  a  currently  approved 

collection. 
Needs  and  Uses:  The  form  is  used  by 

VA  beneficiaries  to  appoint  any  one  of 

a  number  of  recognized  services 

organizations  to  represent  them  in  the 

prosecution  of  their  VA  claims. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  54.166 

hours. 
Estimated  Average  Burden  Per 

Respondent'  10  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

'325.000  respondents. 
OMB  Number:  2900-0405 
Title  and  Form  Number:  REPS  Annual 

Eligibility  Report.  VA  Form  21-8941. 
Type  of  Information  Collection: 

Extension  of  a  currently  approved       ^ 

collection. 
Needs  and  Uses:  The  form  is  used  by 

Restored  Entitlement  for  Survivcws 

(REPS)  beneficiaries  to  furnish 

evidence  of  current  and  continuing 

entitlement  to  REPS  benefits. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  550  hours.  , 
Estimated  Average  Burden  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

2,200  respondents. 
OMB  Number:  2900-0458 
Titles  and  Form  Number:  Certification 

of  School  Attendance  or  Termination. 

VA  Form  21-8960. 
Type  of  Information  Collection: 

Extension  of  a  currently  approved 

collection. 
Needs  and  Uses:  The  form  is  used  to 

verify  continued  school  attendance  in 

those  cases  where  benefits  are  paid  for 

dependent  children  based  on  school 

attendance. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  11,667 

houjs. 
Estimated  Average  Burden  Per 

Respondent:  10  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Number  of  Respondents: 

70,000  respondents. 
OMB  Number:  2900-0466 
Tities  and  Form  Number:  Certification 

of  Balance  on  Deposit,  VA  Form  27- 

4718a. 
Type  of  Information  Collection: 

Extension  of  a  aurently  approved 

collection. 


Needs  and  Uses:  The  form  is  used  by 
fiduciaries  who  are  required  to 
account  for  VA  benefits  they  receive 
as  third-party  payees  for  the  purpose 
of  verifying  reported  fund  balances  on 
deposit  at  financial  institutions. 
Affected  Public:  Individuals  or 
households — Not-for-profit 
institutions — State,  Local  or  Tribal 
Government. 
Estimated  Annual  Burden:  1,800  hours. 
Estimated  Average  Burden  Per 

Respondent:  3  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Number  of  Respondents: 

27,116  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran. 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Afiairs,  810  Vermont  Avenue.  NW, 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4). 
(202) 565-4412. 

Dated:  August  24, 1995. 

By  direction  of  the  Secretary. 
Donald  L.  NeikMi. 

Director,  Information  Management  Service. 
(PR  Doc  95-21591  Filed  8-30-95;  8:45  ami 
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Infonnatlon  CoHoctions  Under  OMB 
Review 

agency:  Veterans  Health 

Administration.  Department  of  Veterans 

Afiairs. 

ACTION:  Notice. 

SUMMARY:  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OhS  Number:  None  Assigned. 
Title  and  Form  Number:  Study  on 

Environmental  Health  and  Persian 

Gulf  War  Syndrome,  VA  Form  10- 

20989(NR). 
Type  of  Information  Collection:  New 

collection. 
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Needs  and  Uses:  This  is  a  case      .  v^,.:-.. 
controlled  study  designed  to  describe 
and  elucidate  the  causes  of  Gulf  War 
Syndrome.  The  participants  will  be 
veterans  of  the  Persian  Gulf  War  who 
ciurently  reside  in  Oregon  and 
Washington. 

Affected  PubUc:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,833  hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour  and  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
2,000  respondents. 

OMB  Number:  None  Assigned. 

Title  and  Form  Number:  Gulf  R^istry 
Questionnaire,  VA  Form  10- 
20988(NR). 

Type  of  Information  Collection:  New 
Collection. 

Needs  and  Uses:  Previous  participants 
in  the  VA  Persian  Gulf  Registry 
Health  Program  will  be  given  die 
opportujiity  to  report  additional 
inAvmation  on  potential  exposures 
during  Persian  Gulf  service  and  their 
reproductive  health  since  serving  in 
Desert  Shield  and  Desert  Storm. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  12,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  Minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
50,000  respondents. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Ann  Bickoff, 
Veterans  Health  Administration 
(161B4),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  (202)  565-7407. 

Comments  and  recommendations 
conconing  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Qearance  Office  (045A4), 
(202)  565-4412. 

Dated:  AugiMt,  24. 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Nsilaon, 

Director,  Information  Management  Service. 
[FR  Doc.  95-21592  Filed  8-3&-95;  8:45  am] 
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Information  Collecllons  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiiairs. 

ACnoN:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  AfEairs.  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OMB  Number:  2900-0507. 
Title  and  Form  Number  Medical 

Information  for  Reinstatement,  VA 

Form  Letter,  29-762. 
Type  of  Information  Collection: 

Extension  of  a  currenUy  approved 

collection. 
Needs  and  Uses:  Tlie  form  letter  is  used 

by  the  veteran's  attending  physicians 

to  supply  medical  information  that  is 
^  required  to  determine  eUgibility  fcH- 

reinstatement  of  insiu'ance  and/or 

total  disability  income  provision.  The 

information  is  used  to  determine 

eligibility  of  the  veteran  for  the 

purpose  of  reinstatement. 
Affected  Public:  Individuals  or 

households. 
Estimated  Armual  Burden:  240  hours. 
Estimated  Average  Burden  Per 

Respondent:  30  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents:  480 

respondents. 

OMB  Number:  2900-0503. 

Title  and  Form  Number:  Veterans 
Mortgage  Life  Insiuance  Change  of 
Address  Statement,  VA  Form  29- 
0563. 

Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

Needs  and  Uses:Tite  form  is  used  to 
inquire  about  a  veteran's  continued 
ownership  of  the  property  issued 
under  Veterans  Mortgage  Life 
Insurance  when  an  address  change  for 
the  veteran  is  received.  The 
information  is  used  to  determine 
continuing  eligibility  for  Veterans 
Mortgage  Life  Insurance. 

Affected  Public:  Individiuds  or 
households. 

Estimated  Annual  Burden:  20  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  NunU)er  of  Respondents:  240 
respondents. 

OMB  Number:  2900-0545. 
Title  and  Form  Nimtber:  Report  of 
Medical,  Legal,  and  Other  Expenses 


Incident  to  Recovery  for  Injury  or 
Death,  VA  Form  21-8416b. 
Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Needs  ana  Uses:  The  form  is  used  to 
report  expenses  incident  to  a 
monetary  recovery  for  injury  or  death 
by  a  beneficiary  of  one  of  VA's 
income-based  benefit  programs. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  7,500  hours. 
Estimated  Average  Burden  Per 

Respondent:  45  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

10,000  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran, 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420.  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  shoidd  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Hiunan  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  10235, 
Washington.  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Taylor.  VA  Clearance  Officer 
(045A4),  (202)  565-4412. 

Dated:  August  24. 1995. 

By  direction  of  the  Secretary.  , 
Donald  L.  NailMMi. 

Director,  Information  Management  Service. 
[FR  Doc.  95-21593  Filed  8-30-95.  8:45  am] 
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Infonnation  Collections  Under  OMfti- 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  AfEairs,  has  submitted  to  the 
Office  of  Muiageraent  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  imdOT  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
OMB  Number:  2900-0108 
Title  and  Form  Number:  Report  of 

Income  from  Property  or  Business,  VA 

Form  21-4185. 
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Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Needs  ana  Uses:  The  form  is  used  by 
veterans  and  survivors  who  are 
receiving  income-based  benefits  to 
report  business  andVor  property 
income  and  expenses.  'The 
information  is  used  to  determine 
eligibility  for  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  29,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
59,500  respondents. 

OMB  Number:  2900-0116 

Title  and  Form  Number:  Notice  to 
Department  of  Veterans  AfSairs  of 
Veteran  or  Beheficiary  Incarcerated  in 
Penal  Institution,  VA  Form  21-4193. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
secure  the  necessary  information  bom 
penal  institution  incarcerated 
veterans  or  beneficiaries.  The 
information  is  used  to  determine  if 
VA  compensation  or  pension  benefits 
should  be  terminated  or  reduced. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  416  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents:  416 
respondents. 

OMB  Number:  2900-0119 

Title  and  Form  Number:  Report  of 
Treatment  in  Hospital,  VA  Form  letter 
29-551. 

Type  of  Information  Collection: 
Extension  of  a  ourently  approved 
collection. 

Needs  and  Uses:  The  form  letter  is  used 
to  collect  information  from  the 
insured's  hospital  to  determine  his/ 
her  eligibility  for  a  claim  for  disability 
insurance  benefits. 

Affected  Public:  Business  or  other  for- 
profit — ^Individuals  or  households. 

Estimated  Annual  Burden:  4,055  hours. 

Estimated  Average  Burden  Per 
Respondent:  12  fninutes. 

Frequency  of  Response:  On  time. 

Estimated  Number  of  Respondents: 
20,277  respondents. 

OMB  Number:  2900-0148 

Title  and  Form  Number:  Notice  of  Past 
Due  Payment,  VA  Form  29-389e. 

Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 


Needs  and  Uses:  The  form  is  used  by 
veterans  who  have  applied  for 
National  Service  Life  Insurance  as  a 
temporary  measure  to  restore 
continuous  protection  until  a  final 
decision  is  made  on  his/her 
application  for  insurance.  The 
information  is  used  to  determine  the 
insured's  eligibility  for  continued 
protection. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  484  hours. 
Estimated  Average  Burden  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  Qto  occasion. 
Estimated  Number  of  Respondents: 

1,936  respondents. 
OMB  Number:  2900-0161 
Title  and  Form  Number:  Medical 

Expense  Report,  VA  Form  21-8416. 
Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 
Needs  and  Uses:  The  form  is  used  to 
collect  information  on  the  medical 
expenses  paid  in  connection  with 
claims  for  pension  or  other  income- 
based  benefits.  The  information  is 
used  in  determining  the  proper  rate  of 
VA  benefits. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  19,280 

hotus. 
Estimated  Average  Burden  Per 

Respondent:  12  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

96,400  respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran, 
Veteran  Benefits  Administration 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch.  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503,  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Taylor,  VA  Clearance  Officer    • 
(045A4),  (202)  565-4412. 

Dated:  August  24. 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  95-21594  Filed  8-30-95;  8:45  am] 

BILUNO  COOE  8310-01-M 


Infonnation  Collections  Under  OMB 
Review 

agency:  Veterans  Benefits 
Administration.  Departinent  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 

Administration  (VBA).  Department  of 

Veterans  Affairs,  has  submitted  to  the 

Office  of  Management  and  Budget 

(OMB)  the  following  proposals  for  the 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

OMB  Number  2900-0065 

Title  and  Form  Number:  Request  for 
Employment  Information  in 
Connection  wdth  Claim  for  Disability 
Benefits,  VA  Form  21-4192. 

Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information 
about  employment  of  the  veteran- 
applicant  to  determine  the  extent  of 
disability  affecting  employment. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  15.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
60,000  respondents. 

OMB  Number:  2900-0075 

Title  and  Form  Number:  Statement  in 
Support  of  Claim.  VA  Form  21-4138. 

Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

Needs  and  Uses:  The  form  is  used  by 
the  claimant  to  provide  self-certified 
statements  in  support  of  various  types 
of  claims  processed  by  VBA. 

Affected  Public:  Individuals  or 

"  households. 

Estimated  Annual  Burden:  188,000 
hoiu«. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
752,000  respondents. 

OMB  Number:  2900-0076 

Title  and  Form  Number:  Request  to 
Creditor  Regarding  Applicant's 
Indebtedness.  VA  Form  Letter  26-250. 

Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

Needs  and  Uses:  The  form  is  completed 
by  creditors  of  veteran-applicants  who 
are  applying  for  a  home  loan.  The 
infonnation  is  used  to  determine  the 
applicant's  credit  worthiness. 
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Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Annual  Burden:  10,833 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
65,000  respondents. 

OAfB  Number:  2900-0089 

Title  and  Form  Number:  Statement  of 
Dependency  of  Parent(s),  VA  Fonn 
21-509. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  income  and  dependency 
information  from  applicants  who  are 
seeking  payment  of  benefits  as  or  for 
a  dependent  parent.  The  information 
is  used  to  determine  dependency  of 
the  parent. 

Affected  AiMic:  Indiyi<bials  or 
households. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
40,000  respondents. 

OAtfB  Niunber:  2900-0095 

Title  and  Form  Number:  Pension  Claim 
Questionnaire  for  Farm  Income,  VA 
Form  21-4165. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
develop  the  necessary  income  ana 
asset  information  pecuUar  to  farm 
operations.  The  iniformation  is  used  to 
determine  whether  the  claimant  is 
eligible  for  VA  benefits  and,  if 
eUgibiUty  exists,  it  is  used  to 
determine  the  proper  rate  of  benefits. 

Affected  Public:  Farms — Individuals  or 
households. 

Estimated  Aiumal  Burden:  12.500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
25,000  respondents. 

ADDRESSES:  Copies  of  these  submissions 

may  be  obtained  from  Trish  Fineran, 

Veterans  Benefits  Administration 

(20M30),  Department  of  Veterans 

Affairs,  810  Vermont  Avenue,  NW.. 

Washington.  DC  20420,  (202)  273-6886. 
Comments  and  recommendations 

concwning  the  submissions  should  be 

directed  to  VA's  OMB  Desk  Officer, 

Allison  Eydt,  OMB  Human  Resources 

and  Housing  Branch,  New  Executive 

Office  Building.  Room  10235, 


Washington.  EX:  20503.  (202)  395-4650. 

Do  not  send  requests  for  benefits  to  this 

address. 

DATES:  Comments  on  the  information 

collections  should  be  directed  to  the 

OKfB  Desk  Officer  on  or  before  October 

2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Taylor.  VA  Clearance  Officer  (045A4), 

(202)  565-4412. 

Dated:  August  24, 1995.  , 

By  direction  of  the  Secretary. 
Donald  L.  NeUaon, 

Director,  Information  Management  Service. 
[FR  Doc  95-21595  Filed  8-30-95;  8:45  am] 
BNJJNQ  coot  «iaa-«Mi 


infonnalion  Collections  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veteruis- 
AfEairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 

Administration  (VBA).  Department  of 

Veterans  AfEairs,  has  submitted  to  the 

Office  of  Management  and  Budget 

(CAiIB)  the  following  proposals  for  the 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

OMB  Number:  2900-0036 

Title  and  Form  Number:  Statement  of 
Disappearance,  VA  Form  21-1775. 

Type  (^Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  a  decisian  of 
presumptive  death  can  be  made  for 
benefit  payment  purposes.  The 
information  is  used  to  authorize  death 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,500  hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hours  and  45  minutes. 

Fre<piency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
2,000  respondents. 

OKfB  Number:  2900-0038 

Title  and  Form  Number:  Information 
from  Remarried  Widow/er.  VA  Form 
21-4102. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  a  child  of  a  surviving 
remarried  spouse  of  a  deceased 
veteran  meets  the  requirements  for 
pension.  The  information  is  used  to 
determine  entitlement  this  benefit. 


Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000  houfs. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
9,000  respondents. 

OAfB  Number:  2900-0049 

Title  and  Form  Number:  Request  for 
Approval  of  School  Attendance,  VA 
Forms  21-674  and  21-674C 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  forms  are  used  to 
gather  the  necessary  information  to 
determine  continued  entitlement  to 
benefits  for  a  child  between  the  ages 
of  18  and  23  who  is  attending  school. 

Affected  Public:  Individuals  or 
households.  ^ 

Estimated  Annual  Burden:  34,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
138,000  respondents. 

OMB  Number:  2900-0052 

Title  and  Form  Number:  Report  of 
Medical  Examination  for  Disability 
Evaluation,  VA  Form  21-2545. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  from 
a  claimant  prior  to  undergoing  a  VA 
exmnination  and  to  record  the 
findings  of  the  examining  physician. 

Affected  Public:  Individuals  or 
households^ 

Estimated  Annuai  Burden:  45,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
339,000  respondents. 

OAfB  Number:  2900-0064 

Title  and  Form  Number.- Application  for 
Amounts  Due  Estate  of  Person 
Entitled  to  Benefits,  VA  Form  21-609. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  the  individual(s]  who  may 
be  entitled  to  accrued  benefits  of 
deceased  beneficiaries.  The 
information  is  used  to  determine  the 
proper  payee  for  certain  accrued 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  375  hours. 
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Estimated  Average  Burden  Per 

Respondent:  30  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents:  750 

respondents. 
ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran, 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Afiiairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
AlUson  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  August  24, 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  95-21596  Filed  8-30-95;  8:45  am] 
M.UNO  COOE  S32»-01-M 


Infoimation  Collections  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C. 'Chapter  35). 
OMB  Number:  2900-0001 
Titles  and  Form  Niunber:  Veteran's 
Application  for  Compensation  or 
Pension,  VA  Form  21-526. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  the  veteran's  eligibility, 
dependency,  and  income,  as 
appUcable,  for  the  compensation  and/ 
or  pension  sought.  The  information  is 
used  to  determine  eUgibility. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  372,426 
hours. 


Estimated  Average  Burden  Per 
Respondent:  90  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
248,284  respondents. 

OMB  Number:  2900-0002 

Title  and  Form  Number:  Income-Net 
Worth  and  Empbyment  Statement, 
VA  Form  21-527. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  by 
the  claimant  to  submit  a  supplemental 
claim  for  disability  pension  or 
disability  compensation  based  on 
individual  unemployability.  The 
information  is  used  to  determine 
eligibility  to  these  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  104,440 
hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
104,440  respondents. 

OMB  Number:  2900-0004 

Title  and  Form  Number:  Application  for 
Dependency  and  Indemnity 
Compensation,  Death  Pension  and 
Accrued  Benefits  by  a  Surviving 
Spouse  or  Child  (Including  Death 
Compensation  if  AppUcable),  VA 
Form  21-534. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  the  spouse's  and/or 
children's  eligibiUty,  dependency  and 
income,  as  applicable,  for  the  death 
benefits  sought.  The  information  is 
used  to  determine  eligibihty. 

Affected  Public:  Individuals  or 
households. 

Estimated  Armual  Burden:  83,462 
hours. 

Estimated  Average  Burden  Per 
Respondent:  75  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Numt^r  of  Respondents: 
66,770  respondents. 

€MB  Number:  2900-0014 

Title  and  Form  Number:  Authorization 
and  Certification  of  Entrance  or 
Reentrance  into  Rehabilitation  and 
Certification  of  Status,  VA  Form  28- 
1905. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
authorize  and  to  certify  pursuit  and 
attendance  for  any  Chapter  31,  title 
38.  U.S.C.  rehabiUtation  or  Chapter 


35  special  restorative  or  specialized 
vocational  training  program. 

Affected  Public:  Not-for-profit 
institutions — Individuals  or 
households — Business  or  other  for- 
profit — Farms — State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  2.917  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
35,000  respondents. 

OMB  Number:  2900-0027 

Title  and  Form  Number:  Application  for 

Accrued  Benefits  by  Veteran's 

Surviving  Spouse,  Child,  or 

Dependent  Parent,  VA  Form  21-551. 
Type  of  Information  Collection: 

Extension  of  a  currently  approved 

collection. 
Needs  and  Uses:  The  form  is  used  to 

determine  a  claimant's  entitlement  to 

accrued  benefits  withheld  during  a 

veteran's  hospitalization  or 

domiciliary  care.  The  information  is 

used  to  determine  entitlement  to 

accrued  benefits. 
Affected  Public:  Iiklividuals  or 

households. 
Estimated  Annual  Burden:  1,000  hours. 
Estimated  Average  Burden  Per 

Respondent:  20  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

3,000  respondents. 

ADDRESSES:  Copies  of  these  submissi(»i8 
may  be  obtained  from  Trish  Fineran, 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive    - 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 565-4412. 

Dated:  August  24, 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
[FR  Doc  95-21597  Filed  8-30-95;  8:45  am] 
BHJJNQ  COOE  832»-»1-M 
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Intonnation  CoHedione  Under  0MB 


AQ0WY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
AfEsirs. 

ACTION:  Notice. 


r:  The  Veterans  Boiefits 
Administration  (VBA),  Department  of 
Veterans  Afiairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
coUection  of  information  \mder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OMB  Nvanhw:  2900-0061 

Title  and  Foim  Number:  Request  for 

Supplies,  VA  Form  1905m. 
Type  oflnfonnation  CoUection: 

Extension  of  a  currently  approved 

collectioiL 
Needs  and  Uses:  The  form  is  used  to 

inform  VA  of  supplies  the  veteran 

needs  to  continue  his  or  her 

vocational  rehabilitation  program  and 

to  certify  diat  the  supplies  are 

required,  not  merely  desired,  by  the 

veteran. 
Affected  Public:  Individuals  or 

households — Business  or  other  for- 
profit — Not-for-profit  institutions. 
Eaimated  Annual  Burden:  1,000  hours. 
Estimated  Average  Burden  Per 

Respondent:  60  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

1,000  respondents. 
OMB  Number:  2900-0079 
Titles  and  Form  Numbers:  Employment 

Questionnaire,  VA  Forms  21-4140, 

21-4140-1,  and  21-4140a. 
Type  oflnfonnation  CoUection: 

Extension  of  a  cuiiently  approved 

collection. 
Needs  and  Uses:  The  forms  are  used  to 

gather  continuing  unemployability 

informaticm  to  determine  continued 

eligibility  for  100  percent 

compensation  based  on  individual 

unemployability. 
Affected  Public:  Individiuds  or 

households. 
Estimated  Annual  Burden:  3,790  hours. 
Estimated  Average  Burden  Per 

Respondent:  5  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

45,480  respondents. 
OMB  Number:  2900-0129 
Title  and  Form  Number:  Supplemental 

Disability  Report,  VA  Form  Letter  29- 

30a. 
7>pe  oflnfonnation  CoUection: 

Extension  of  a  currently  approved 

collection. 
Needs  and  Uses:  The  form  letter  is  used 

by  the  insured  to  supply  information 


required  to  process  a  claim  for 
disability  benefits. 

Affected  PubUc:  Individuals  or 
households. 

Estimated  Annual  Burden:  548  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,570  respondents. 

OMB  Munber  2900-0266 
Title  and  Form  Number:  Application  for 
Reimbursement  of  Headstone  or 
Marker  Expenses,  VA  Form  21-8834. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  fionn  is  used  by 
the  person  who  paid  for  a  deceased 
veteran's  or  service  person's 
headstone,  marker  or  additional 
engraving,  to  claim  reimbursement  in 
lieu  of  a  Government  furnished 
headstone. 

Affected  PubUc:  Individuals  or 
households. 

Estimated  Annual  Burden:  167  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
1,000  respondents. 

OMB  Number:  2900-0518 

Title  and  Form  Numbers:  Income 
Verification,  VA  Forms  21-0161  and 
0161a. 

Needs  and  Uses:  The  forms  are  used  to 
verify  a  beneficiary's  income- 
dependent  benefits  in  connection 
with  the  administration  of  veterans 
benefits.  The  information  is  used  to 
accurately  adjust  pension  benefits 
payments  and  avoid  overpayments. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households — 
Not-for-profit  institutions — Farms — 
State.  Local  os  Tribal  Government. 

Estimated  Armual  Burden:  114.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
228,000  respondents. 

ADDRESSES:  Copies  of  these  submissions 

may  be  obtained  from  Trish  Fineran, 

Veterans  Benefits  Administration  "V 

(20M30),  Department  of  Veterans 

Affairs,  810  Vermont  Avenue,  NW., 

Washington.  DC  20420,  (202)  273-6886. 
Comments  and  recommendations 

concerning  the  submissions  should  be 

directed  to  VA's  OMB  Desk  Officer, 

Allison  Eydt.  OMB  Human  Resources 

and  Hoxising  Branch.  New  Executive 

Office  Building,  Room  10235, 

Washington.  DC  20503  (202)  395-4650. 

Do  not  send  requests  for  benefits  to  this 

address. 


DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ron  Taylor,  VA  Clearance  Officer 
(045A4).  (202)  $65-4412. 

Dated:  August  24, 1995. 

By  direction  of  the  Secretary. 
Donald  L.Neila«i, 

Director,  Information  Management  Service. 
(PR  Doc.  95-21598  Filed  8-30-95;  8:45  am] 
■UMQ  COM  MSft-ei-M 


Intonnation  Collections  Under  OMB 
Review 

AQENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
AfCain. 
action:  Notice. 

summary:  The  Veterans  Benefits 

Administration  (VBA).  Department  of 

Veterans  Affairs,  has  submitted  to  the 

Office  of  Management  and  Budget 

(OMB)  the  following  proposals  for  the 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

OMB  Number:  2900-0017 

Titles  and  Form  Numbers:  Fiduciary 
Accoimt  Book.  VA  Form  27-418;  and 
Accoimting.  VA  Form  27-4706. 

Type  of  Information  CoUection: 

■    Revision  of  a  aurently  approved 
collection. 

Needs  and  Uses:  These  forms  are  used 
by  VA  Fiduciary  and  Field 
Examination  Program  personnel  to 
provide  fiduciaries  of  VA 
beneficiaries  acceptable  formats  to 
collect  data  to  be  report  in 
accountings  and  an  acceptable  form  to 
submit  the  collected  data  to  the 
appointing  State  court.  These 
accountings  are  usually  required  by 
State  law. 

Affected  Public:  Individual^  or 
housholds — Business  or  other  for- 
profit — Not-for-profit  institutions — 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden:  32,675 
horns. 

Estimated  Average  Burden  Per 
*"   Respondent:  30  minutes. 

Frequency  of  Response:  On  occasicm. 

Estimated  Number  of  Respondents: 
9,424  respondents. 

OMB  Number:  2900-0324 

Titles  and  Form  Number:  Supplemental 
Ph3rsical  Examination  Report,  VA 
Form  29-8100  (Series). 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  forms  are  used  to 
obtain  complete  information  as  to  the 
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physical  and/or  mental  condition  of  a 
veteran  who  has  submitted  an 
^plication  for  insurance  or 
reinstatement  The  information  is 
used  to  process  the  insured's  request 

Affected  PubUc:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,080  hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

FtB^uency  of  Response:  One  time. 

Bstunatea  Number  of  Respondents: 
1.440  resptmdents. 

OMB  Number  2900-0353 

Title  and  Form  Number:  Certificate  of 
Lessons  Completed,  VA  Forms  22- 
65S3b  and  22-65S3b-l. 

Type  of  Information  CoUection: 
Revision  of  a  currently  q^mxved 
collection. 

Needs  and  Uses:  The  fonns  are  used  by 
veterans  and  other  eligible  persons  to 
report  the  ntmiber  of  lessons 
completed  and  by  schools  to  rep<Mt 
the  number  of  lessons  serviced  by 
them.  The  information  is  used  to 
ensure  that  training  programs  meet 
the  statutory  requiremmts  for 
continued  approval  for  the  paym«it 
of  benefits. 

Affected  Public:  Individuals  or 
households^-Business  or  other  fat- 
profit 


Estimated  Annual  Burden:  3,186  hours. 
Estimated  Average  Burden  Per 

Respondent:  10  minutes. 
Frequency  of  Response:  Quarterly. 
Estimated  Number  of  Respondents: 

6.330  respondents. 

OMB  AAmiber:  2900-0396 

Title  and  Form  Number:  Certific^oB  of 
Training  (Under  the  Service  Membera 
Occupational  Conversion  and 
Training  Act).  VA  Form  22-8929. 

Type  ofbifaanation  CoUection: 
Revisioa  of  a  currently  approved 
collectian. 

Needs  and  Uses:  The  information 
collected  on  the  form  is  used  to  pay 
the  employer  for  training  the  veteran 
under  the  Service  Memben 
Occupational  Conversion  and 
TrainiiuAct 

Affected  Public:  Business  or  other  for- 
profit — Not-for-profit  institutions — 
Individuals  or  households — State. 
Local  or  Tribal  Government 

Estimated  Annual  Burden:  21.000  houn 
(18.000  repenting  houn  and  3,000 
recordkeeping  houn). 

Estimated  Average  Burden  Per 
Respondent:  30  minutes  reporting  and 
1  hour  recordkeeping. 

Fre^ency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
36.000  respondents. 


I:  Copies  of  these  sulmisskms 
may  be  obtained  from  Trish  Fineran. 
Veterans  Benefits  Administraticix 
(20M30).  Department  of  Veterans 
Afiain.  810  Vermont  Avenue,  NW, 
Washington.  DC  20420.  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  sulsnissions  should  be 
directed  to  VA's  09^16  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Taylor,  VA  Clearance  Office 
(045A4).  (202)  565-4412. 

Dated:  August  24. 199S. 
By  direction  of  the  Seaetaiy. 
DonaU  L.  IMImb. 

Director.  InfonnationManagKaentSenice. 
[PR  Doc.  95-21599  Filed  8-^30-95;  8:45  am) 
■LUNO  OOOC  I 
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Sunshine  Apt  Meetings 


Fadand  RagMar 

Vol.  60.  No.  169 

Thuisday.  August  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BROAOCASTINQ  BOARD  OF  GOVERNORS 

DATE  AND  TME:  September  6, 1995;  11:00 
a.m. 

PUCE:  Cohen  Building,  330 
Independence  Avenue,  S.W.,  "C"  Street 
Entrance,  Suite  3300  (Conference 
Room),  Washington,  D.C.  20547. 

OPEN  MEETmO:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  open  session  to  conduct 
their  first  meeting.  This  meeting  will 
focus  on  organizational  topics 
including,  but  not  limited  to,  the 
following  matters:  1)  resolutions  needed 
for  the  conduct  of  business;  2)  subjects 
for  discussion  at  future  meetings;  and  3) 
the  date  and  time  of  the  next  meeting. 

CLOSED  MEETING:  It  may  be  necessary  to 
close  small  portions  of  the  BBG  meeting 
to  discuss  either  sensitive  foreign  policy 
issues  arising  from  broadcasting  into 
other  coimtries,  or  to  discuss  solely 
internal  personnel  matters  and  practices 
which  could  also  contain  personal 
privacy  information  relating  to  staff. 
These  portions  of  the  meetings  would  be 
closed  because  if  open  they  likely 
would:  1)  disclose  matters  that  would  be 
properly  classified  to  be  kept  secret  in 
the  interest  of  foreign  policy  imder  the 
appropriate  executive  order  (5  U.S.C. 
552b(c)(l));  2)  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency  (5  U.S.C.  552b.(c)(2));  and/or 
3)  disclose  information  of  a  personal 
natvue  where  disclosure  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b.(c)(6)).  There  also  will  be  a  closed 
meeting  of  the  members  of  the  Board  of 
Directors  of  RFE/RL,  Inc.,  a  private 
nonprofit  corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  attending  the 
meeting  or  in  obtaining  more 
information  should  contact  Joshua  Pouts 
at  (202)  619-3375. 

Dated:  August  29, 1995. 
David  W.  Burke, 
Chairman. 

[PR  Doc  95-21803  Filed  8-29-95;  3:23  pm] 
BUMQ  COOE  61S6-01-M 


NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 

INSTITUTE  OF  MUSEUM  SERVICES 

Notice  of  Meeting 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services.  45  CFR  1180.84. 
TME/OATE:  9:00  a.m.-12:00  p.m.- 
Tuesday,  September  12, 1995. 
STATUS:  Open. 

ADDRESS:  The  New  Orleans  Museiun  of 
Art,  One  Collins  DiboU  Circle,  Board 
Room,  New  Orleans,  LA  70124,  504/ 
483-2666. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Mezvinsky,  Special  Assistant  to  the 
Director,  Institute  of  Museum  Services, 
1100  Pennsylvania  Avenue,  N.W.,  Room 
510.  Washington.  D.C.  20506— (202) 
606-8536. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  imder  the  Museum  Services 
Act,  Title  n  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  luider  the  Museum  Services 
Act. 

The  meeting  of  Tuesday,  September 
12  will  be  open  to  the  pubUc. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

64th  Meeting  of  the  Natioiial  Museum 
Services  Bowl,  Tuenlay,  September  12, 
1995, 9:00  a.m.-12:0D  p  jn. 

Agpnda 

I.  Chairman's  Welcome  and  Approval  of 

Minutes 
n.  Director's  Report 
m.  Appropriations  Report 

IV.  Legislative/Public  Afhirs  Report 

V.  IMS  Programs — Action  Items 

A.  General  Operating  Support  (GOS) 

B.  Professional  Services  Program  (PSP) 
C  Technical  Assistance  Grant  (TAG) 

VI.  Twentieth  Anniversary  Reptort 

VH.  National  Award  for  Museum  Service 
(NAMS)  Conunittee  Report 


Dated:  August  28, 1995. 
UndaBell, 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  Services. 
(PR  Doa  95-21733  Filed  8-29-95;  1:59  pm) 
BILUNQ  OOOC  703t-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  5S2b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  9:00  a.m.  on  M(Hiday,  September  11, 
1995,  and  at  8:30  a.m.  on  Tuesday, 
September  12, 1995,  in  Washington,  DC 

The  September  11  meeting  is  closed 
to  the  public.  (See  60  FR  40226.  August 
7. 1995.)  The  September  12  meeting  is 
open  to  the  public  and  will  be  held  at 
U.S.  Postal  Service  Headquarters,  475 
LTnlant  Plaza,  SW.,  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  for  the 
Board,  David  F.  Harris,  at  (202)  268- 
4800. 

Agemla 

Monday  Session 

September  1 1-9M)  a.m.  (Closed) 

1.  Consideration  of  the  Acquisition  of 
Leased  Postal  Facilities.  (Rudolph  K. 
Umscheid,  Vice  President,  Facilities.) 

Tuesday  Session 

September  12-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  July 
31-August  1, 1995. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer.  (Marvin  Rimyon.) 

3.  Postal  Rate  Commission  FY  1996 
Budget.  (Vice  Chairman  del  Junco.) 

4.  Consideration  of  Contract  for  Outside 
Audit  Services.  (Vice  Chairman  del  Junco.) 

5.  Fiscal  Year  1996  Operating  Budget. 
(Michael  J.  Riley,  Chief  Financial  Officer.) 

6.  Fiscal  Year  1996  Financing  Plan.  (Mr. 
Riley.) 

7.  Tentative  FY  1997  Appropriation 
Request.  (Mr.  Riley.) 
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8.  Tentative  Agenda  ba  the  October  2-3, 
1995,  meeting  in  San  Juan,  Pumto  Rica 
DmIdF.HaRte, 
Stcntaiy. 

(FR  Doc  95-21837  Filed  8-29-95;  3:24  pm] 
■LUNQ  0001  mOMS-M 
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Corrections 


Fedwall 

Vol.  60.  No.  169 

Thunday,  August  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  correcfions  of  previously 
publshed  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  ENERGY 
48CFRPart939 


RIN  1991-AA81 

Acquisition  Regulation,  Acquisition  of 
Federal  Infonnation  Processing 
Resources  by  Contracting 

Correction 

In  rule  document  95-19010  beginning 
on  page  39871  in  the  issue  of  Friday, 
August  4, 1995  make  the  following 
correction: 

On  page  39873,  in  the'second  column, 
in  the  table  of  contents,  "Subparts  039.2 
through  939.54  [Reserved]"  should  read 
"Subparts  939.2  through  939.5 

[ReMITMl]". 
MUMQ  COOC  1S06-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

48CFRPart552 
[APD280ai2ACHQE61] 

General  Services  Administration 
Acquisition  Regulation; 
Implementation  of  Industrial  Funding 
for  Federal  Supply  Schedules 

Correction 

In  rule  docimient  95-9353  beginning 
on  page  19360  in  the  issue  of  Tuesday, 
April  18, 1995  make  the  following 
correction: 

SS2.238-77    [Conectod] 

On  page  19362.  in  552.238-77(b)(l).  in 
the  second  line  "should"  should  read 
"shall". 

BILUNQCOOE  ISOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  151 
RIN  1076-AC51 

Land  Acquisitions  (Nongaming) 

Correction 

In  rule  document  95-15215  beginning 
on  page  32874  in  the  issue  of  Friday, 


June  23, 1995,  make  the  following 
corrections: 

1.  On  page  32876,  in  the  second 
column,  under  the  heading  Section 
151.11(b)  Acquisitions  in  Non-Indian 
Communities,  in  the  line  14th  line, 
"even  thought  he"  should  read  "even 
though  the". 

2.  On  page  32877,  in  the  first  column, 
in  the  fourth  line.  "Seciton  151.11(d) 
Ordinances"  should  read  "Section 
151.11(d)  Ordinances". 

3.  On  the  same  page,  in  the  same 
column,  under  Comment:,  in  the  sixth 
line  "specifically,  ti"  should  read 
"specifically,  it". 

MUMQ  COOC  1SSS-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uaes  of  Isotopes:  Meeting  Notice 

Correction 

In  notice  document  95-20640, 
appearing  on  page  43479,  in  the  issue  of 
Monday,  August  21, 1995,  make  the 
following  correction: 

In  the  third  colimui,  in  the  third  line, 
"September  17, 18."  should  read 
"September  27.  28,". 

MLLMQCOOE  1S«C-01-0 
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Thursday 
August  31,  1995 


Part  \l 

Environmental 
Protection  Agency 


40  CFR  Part  51  et  al. 

Operating  Permits  Program  and  Federai 

Operating  Permits  Program;  Proposed 

Rule 
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ENVmONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51, 70.  and  71 

[FRL-«286-«] 
RINZOeO-AFTO 

Operating  Permits  Program  and 
Federal  Operating  Permits  Program 

AQBICY:  EnviTonmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.      ■ 

summary:  The  EPA  is  today  proposing 
new  streamlined  procedures  for  revising 
stationary  soiirce  operating  permits 
issued  by  State  and  local  permitting 
authorities  or  EPA  under  title  V  of  the 
Qean  Air  Act  (Act).  This  proposal  is  a 
supplement  to  actions  published  in  the 
Federal  Register  on  August  29, 1994 
and  on  April  27, 1995  as  they  relate  to 
permit  revisions.  In  addition,  today's 
action  proposes  changes  to  the 
certification  that  responsible  officials  of 
permitted  sources  are  required  to  submit 
and  the  emergency  defense  available  for 
violations  of  permit  trams.  It  also 
clarifies  the  application  of  title  I  and 
title  V  permitting  requirements  to  non- 
major  research  and  development  (R&D) 
facilities  that  are  located  with  sources 
that  are  ma)or  under  the  Act.  Finally,  it 
proposes  to  revisanthe  procedural 
requirements  applicable  to  minor  new 
sotirce  review  (NSR)  permitting  under 
title  I  of  the  Act  to  clarify  the  flexibility 
States  possess  in  providing  adequate 
process  for  minor  NSR  actions. 

Several  concerns  over  complexity  and 
burden  of  the  previously  proposed 
permit  revision  system  were  raised  in 
response  to  these  actions.  As  a  result, 
the  Agency  today  is  proposing  to 
establish  a  system  for  revising  opwating 
permits  that  is  simpler,  more  flexible, 
and  easier  to  implement  than  that 
proposed  in  the  prior  notices. 

Implementation  of  today's  proposal 
would  benefit  the  environment 
primarily  through  enhanced 
implementation  of,  and  compliance 
with,  air  quality  control  reqtiirements. 
The  extent  of  benefit  would  be 
nationwide  and  could  potentially 
include  all  requirements  of  the  Act 
applicable  to  part  70  sources. 
DATES:  Comments  on  the  proposed 
regulatory  changes  must  be  received  by 
October  30, 1995.  Comments  on  the 
revised  Information  Collection  Request 
(ICR)  for  the  revised  part  70  must  be 
received  by  October  30, 1995. 
ADDRESSES:  Comments  on  the  proposed 
revisions  to  40  CFR  part  70  must  be 
mailed  (in  duplicate  if  possible)  to:  EPA 
Air  Docket  (LE-lSl),  Attn:  Docket  No. 


A-93-50.  room  M-1500,  Waterside 
Mall,  401  M  Street  SW.  Washington.  DC 
20460.  Comments  regarding  the  40  CFR 
part  71  Federal  operating  permits 
program  must  be  mailed  to  the  same 
address,  Attn:  Docket  No.  A-93-51. 
Please  identify  comments  as  pertaining 
to  today'a  proposal  by  date  and  FR  cite. 
Comments  on  the  draft  ICR  for  the 
revised  part  70  are  to  be  submitted  as 
per  instructions  in  Section  VI.  E., 
Paperwork  Reduction  Act,  of  this 
preamble. 

Docket:  Supporting  informaticm  used 
in  developing  the  proposed  regulatory 
revisions  to  part  70  and  part  71  are 
contained  in  Docket  Nos.  A-93-50  and 
A-93-51  respectively,  at  the  preceding 
address.  This  docket  is  avaiUoile  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  proposed  revisions  to  parts 
51  and  70.  Michael  Trutna  (919/541- 
5345).  Ray  Vogel  (919/541-3153).  or 
Roger  Powell  (919/541-5331).  mail  drop 
12,  United  States  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Information 
Transfer  and  Program  Integration 
Division,  Research  Triangle  Park,  North 
Carolina  27711.  Regarding  proposed 
revisions  to  part  71,  Candace  Carraway 
(919/541-3189)  or  Kirt  Cox  (919/541- 
5399)  at  the  same  address. 
SUPPLEMENTARY  INFORMATION:  Today's 
proposal  reflects  the  principles 
articulated  in  the  President's  and  the 
Vice  President's  March  16, 1995  report. 
"Reinventing  Environmental 
Regulation."  That  report  establishes  as 
goals  for  environmental  regulation 
building  partnerships  between  EPA  and 
State  and  local  agencies,  minimizing 
costs,  providing  flexibility  in 
implementing  programs,  tailoring 
solutions  to  the  problem,  and  shifting 
responsibilities  to  State  and  local 
agencies.  The  Agency  believes  that 
today's  proposal  meets  the  goals  of  the 
report. 

Public  Comments 

If  possible,  comments  shoeld  be  sent 
in  both  paper  and  computerized  form. 
Two  paper  copies  of  each  set  of 
comments  are  requested.  Comments 
generated  on  computer  should  also  be 
sent  on  an  IBM-compatible,  3V2-inch 
diskette  and  clearly  labeled.  Please 
identify  comments  as  pertaining  to 
today's  proposal  by  date  and  FR  dte. 

Table  oFContants 

The  contents  of  today's  preamble  are  in  th^ 
fbllomng  format: 
I.  Background 


A.  Operating  Pemiit  Revision  System 

B.  Proposed  Permit  Revision  System 

C  Other  Proposed  Revisions  in  Today's 
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D.  Environmental  Benefits 

E,  August  1904  Proposed  Revisions 

n.  Alternative  Proposal  for  Part  70  Permit 
Revision  System 
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B.  When  is  a  Permit  Revision  Required 
C  Automatic  Incorporation  for  Changes 

Subject  to  State  Review  Programs 

D.  Incorporation  of  Changes  Not  Subject  to 
State  Review  Programs 

E.  Opportunity  for  EPA  to  Object  and 
Permit  Shield 

F.  Flexible  Permits 

G.  Title  I  Modifications 

H.  EPA  Issuance  of  PSD  Permits 
L  Rulemaking  Under  Section  302(|) 
).  Revisions  to  $  51.161 
K.  Incorporation  of  MACT  Standards 
L  Clarification  for  Section  112(r) 
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m.  Part  70  Program  Revisions 
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Permits  Program 

A.  Overview 

B.  Changes  Subject  to  State  Review 
Programs 

C  Changes  Not  Subject  to  State  Review 

Programs 
D.  Combination  Changes 
E  Opportunity  for  EPA  to  Object  and 

Permit  Shield 
F.  Other  Part  71  Changes 

V.  Other  Changes  and  Qarifications 

A.  Rationale  for  Proposed  Exemption  for 
Non-major  R&O  Activities 

B.  Emergency  Defense 

C  Certification  Language 

D.  Provisions  Related  to  Tribal  Programs 

VI.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Office  of  Management  and  Budget 
Review 

D.  Regulatory  Flexibility  Act  Compliance 

E.  Paperwork  Reduction  Act 

F.  Unfonded  Mandates 

I.  Background 

A.  Operating  Permits  Regulations 

Title  V  requires  that  EPA  develop 
regulations  which  set  minimum 
standards  for  State  operating  permits 
programs.  Those  regulations,  codified  in 
part  70  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations,  were 
originally  promulgated  on  July  21, 1992 
(57  FR  32250).  On  August  29, 1994,  EPA 
proposed  a  number  of  revisions  to  the 
part  70  regulations  as  a  result  pf 
negotiations  with  litigants  who 
petitioned  for  review  of  part  70  after  its 
promulgation.  The  August  1994 
proposal  included  new  provisions 
govraning  permit  revision  processes. 
Today's  proposal  supplements  that  part 
of  the  August  1994  proposal  and  defines 
a  simpler  approach  to  revising  permits 
designed  to  build  upon  existing  State 
permitting  programs. 
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Title  V  also  requires  that  Sutes 
submit  their  operating  permit  programs 
for  EPA  approval  and  that  EPA 
promulgate  and  administer  a  Federal 
operating  pennits  piosram  for  States 
that  have  not  obtained  EPA  approval  by 
November  15. 1995.  The  EPA's 
proposed  regulatians,  to  be  codified  at 
part  71,  for  the  Federal  operatiiig 
permits  program  were  pwtliahed  on 
April  27, 1995  (60  FR  20804).  hi  large 
part  the  proposed  regulations  were 
modeled  on  the  original  part  70. 
However,  the  permit  revkion 
procedures  for  proposed  part  71  were 
based  on  the  August  1994  proposal  for 
part  70  permit  revisions.  Today  EPA  is 
proposing  an  altemativa  permit  revision 
process  for  part  71  that  is  based  on 
today's  proposal  for  part  70  permit 
revision  procedures. 

B.  Proposed  Permit  Revision  System 

The  August  1994  notice  proposed  to 
revise  §  70.7  of  part  70  to  set  otit  a  four- 
track  system  for  revising  operating 
permits.  Comments  received  at  the 
October  19, 1994  public  hearing  and 
comments  submitted  to  the  douet 
indicate  that  the  proposed  four-track 
system  was  widely  perceived  as  too 
complicated,  prescriptive,  and 
disruptive  to  existing  State  programs.  In 
response  to  those  concerns.  EPA  sought 
further  input  from  representatives  of 
State  and  local  permitting  agencies, 
industry,  and  environments  groups  to 
learn  more  directly  of  their 
implementation  concerns.  The  EPA 
received  thoughtful  ideas  from  these 
groups  about  how  the  process  for  permit 
revisions  might  be  accomplished  in  a 
more  streamlined  fashion.  The  docket 
for  today's  action  contains  some  specific 
alternative  jpermit  revision  approaches 
recommended  by  these  commenters. 

Representatives  of  the  various  groups 
were  in  general  agreement  on  a  number 
of  issues.  First,  any  permit  revision 
system  would  need  to  be  far  simpler  to 
implement  than  that  laid  out  in  Uie 
Ai^ust  1994  proposal.  Second,  it  should 
be  as  streamlined  and  expeditious  as 
possible  so  as  not  to  impede  imduly  a 
aeurce's  ability  to  respond  to  chaises  in 
market  conditions.  Third,  it  should 
provide  public  process  commensurate 
with  the  environmental  significance  of 
the  change.  Fourth,  for  duuiges  subject 
to  a  State  preconstruction  review 
program  established  pursuant  to  the  Act 
(e.g..  NSR).  public,  affected  State,  and 
EPA  review  of  the  more 
enviroimientally  significant  changes 
should  occiu  diuing  the  underlying 
process,  instead  of  a  subsequent  part  70 
permit  revision  process.  Finally,  the 
process  should  maximize  State  and 
local  agency  flexibility. 


As  discussed  in  Section  II  of  this 
preamble,  today's  altemative  proposal 
satisfies  all  of  these  criteria  by  building 
on  underlying  State  review  programs. 
After  considering  comments  reoei''ed  on 
today's  propoeal,  EPA  hitends  to 
promulgate  final  rules  regarding  permit 
revisions  along  with  the  other  issues 
addressed  hi  the  August  1994  and  April 
1995  proposals. 

C.  Other  Proposed  Revisions  in  Today's 
Notice 

Today's  notice  also  proposes 
additional  rule  revisions  to  address 
other  issues  raised  by  litigants  in  their 
petitions  for  review  of  part  70.  These 
issues  involve  the  current  rule's 
provisions  regarding  responsible  official 
certifications,  the  emergency  defense  for 
violations  of  some  types  of  pomit 
terms,  section  302(j)  rulemudng 
regarding  inclusion  of  fugitive 
emissions  in  the  definition  of  major 
source,  and  the  definition  of  title  I 
modification.  It  also  proposes  to  clarify 
the  public  review  requirements  of  title 
I  and  title  V  applicable  to  minor  NSR 
permits  and  their  subsequent 
incorporation  into  part  70  permits.  The 
EPA  currently  expects  to  complete 
rulemaking  on  these  issues  at  the  same 
time  it  takm  final  action  on  the  other 
issues  addressed  in  the  August  1994 
proposal.  Proposed  actions  regarding 
responsible  official  certifications,  the 
emergency  defense,  and  the  defiiiitions 
of  major  soiut»  and  title  I  modification 
are  also  iiuJuded  in  today's  notice  with 
respect  to  the  part  71  Federal  operating 
pennits  program  provisions. 

FlnaUy,  in  today's  notice  EPA  is 
clarifying  that  non-major  R&D  activities 
located  with  a  source  that  is  major 
under  sections  112  or  302(j)  of  the  Act 
or  parts  C  or  D  of  title  I  of  the  Act  need 
not  be  considered  part  of  that  major 
source.  Depending  on  the  extent  to 
which  a  non-major  R&D  facility 
contributes  to  the  activity  of  the  major 
source,  the  R&D  facility  need  not  be 
subject  to  permitting  imder  title  I  or  title 
V. 

A  number  of  revisions  to  the 
definitions  in  §  70.2  are  included  in 
today's  notice  to  be  ctmsistent  with  the 
proposed  revisions.  Other  definitions 
are  proposed  to  be  added  where  needed 
for  clarity. 

D.  Enviroiunental  Benefits 

The  operating  permits  program 
provides  a  uniform  vehicle  for  State  and 
local  agencies  to  administer  other  titles 
of  the  Act;  not  only  the  requirements  for 
attainment  and  maintenance  of  the 
national  ambient  air  quality  standards 
(NAA(^)  but  of  other  provisions  such 
as  those  to  protect  the  public  fixnn 


harmful  effects  of  HAPs.  It  is  through  an 
efficient  permit  program  that  many  of 
the  environmental  ^nefits  of  these 
programs  are  realized. 

Part  70  helps  achieve  these  benefits 
by  giving  company  officials  the 

riitunity  to  be  fully  knowledgeable 
t  their  compliance  obligations  and 
creates  strong  incentives  for  assuring 
that  compliance  is  maintained.  Tl\i8  will 
in  turn  result  in  improved  air  quality  for 
the  public,  and  States  will  not  nave  to 
adopt  new  regulations  to  meet  air 
quality  standards  to  make  up  for 
noncompliance  with  existing  rules.  In 
the  process  of  developing  permit 
applications  for  part  70  programs, 
companies  have  discovered  new 
uncontrolled  emission  points  or  air 
poUution  requirements  that  appUed  to 
them  but  of  which  they  were  not 
previously  aware.  As  a  result,  these 
facilities  are  taking  steps  to  comply  with 
those  requirements.  The  vast  majority  of 
businesses  in  this  country  want  to 
comply  with  environmental  regxilations. 
The  part  70  program  clarifies  their 
obligations  while  avoiding  possibly 
costly  litigation. 

Implemmtadon  of  today's  proposal 
will  facilitate  accomplishing  the 
described  environmental  benefits.  The 
proposed  revisions  would  focus  public 
and  EPA  review  on,  and  ensure  that 
resources  will  be  targeted  to  reviewing, 
changes  with  the  most  environmentally 
significant  impacts.  In  addition,  the 
proposed  streamlined  permit  revision 
system  assiues  that  permits  are  speedily 
revised  to  include  all  Act  obligations  kt 
a  source  while  avoiding  unnecessary 
procedural  delays  and  opportunity 
costs.  This  will  assure  certainty  of 
compliance  obligations  for  all  parties. 

Implementation  of  today's  proposal 
also  will  help  achieve  environmental 
benefits  through  its  requirements  for 
flexible  permits.  In  particiilar,  the 
flexible  permit  provisions  of  today's 
proposal  would  allow  more  options  for 
sources  in  designing  their  title  V 
pennits  to  meet  environmental 
obligations.  This  increased  flexibility 
would  allow  sources  to  rely  on 
emissions  trading  to  meet  pollution 
control  requirements  and  to  use 
pollution  prevention  approaches  which 
can  achieve  additional  onissions 
reductions. 

E.  August  1994  Proposed  Revisions 

The  August  1994  proposal  is  not 
being  withdrawn,  but  is  instead  being 
supplemented  by  today's  proposal. 
Today's  proposal  primarily  addresses 
provisions  in  §  70.7  for  revising  {>ermits, 
which  was  also  the  primary  focus  of  the 
August  1994  notice.  There  were, 
however,  many  proposed  revisions  to 
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part  70  in  the  August  1994  notice  that 
addressed  other  portions  of  part  70. 
These  proposed  changes,  which  are 
described  in  the  next  several 
paragraphs,  are  still  being  considered 
for  promulgation  after  review  of 
comments.  His  period  of  comment  has 
closed  for  the  Aiisust  1994  notice; 
however,  EPA  will  consider  additional 
comments  on  any  of  the  August  1994 
proposed  provisions  to  the  extent  they 
would  be  aSscted  by  the  proposed 
revisions  in  today's  notice. 

In  §  70.2,  revisions  were  proposed  in 
the  August  1994  notice  for  the 
definitions  of  "Applicable 
requirement,"  "Major  source," 
"Potential  to  emit,"  and  "Responsible 
official."  The  notice  proposed  new 
definitions  (at  "Major  NSR"  and  "Minor 
NSR"  and  proposed  to  delete  the 
definition  of  "Section  502(b)(10) 
changes."  Proposed  revisions  to  §^70.3 
would  exempt  sources  from  part  70 
applicability  if  they  were  subject  solely 
because  of  being  major  for  a  section 
112(r)-only  pollutant  and  would  add  to 
the  list  of  soiuces  subject  to  part  70 
those  sources  subject  to  parts  C  and  D 
of  the  Act. 

Proposed  revisions  to  §  70.4  included 
consolidating  provisions  for  program 
modification  in  paragraph  (i]tl), 
changing  the  mAirimiim  period  for 
judicial  review  from  90  days  to  125 
days,  rhanging  the  time  pcniod  for 
acting  on  early  reductions  permits  from 
9  to  12  montltt,  revising  the  interim 
approval  criteria  for  part  70  programs, 
and  adding  a  provision  that  EPA  can 
continiM  to  imue  phase  U  add  rain 
permits. 

For  §  70.5,  the  August  1994  proposal 
included  provisions  fat  deleting  the  12- 
month  deferral  Ust  permit  application 
submittals  except  for  new  major 
sources,  provisions  for  flexibility  In 
submitting  add  rain  permit 
applications,  clarification  of  the 
information  needed  for  a  permit 
application  to  be  deemed  onnplete, 
clarification  that  emissions  may  not  be 
discounted  when  determining  major 
source  stat\is,  and  addition  of  the 
requirement  for  applications  to  identify 
units  eligible  for  emissions  trading. 

Section  70.6  was  proposed  to  be 
revised  to  add  provisions  for  defining 
"prompt"  with  respect  to  reporting 
deviations  from  the  permit  and  for 
defining  "upset  conditions"  and  to 
require  weddy  reporting  if  the  soiirce 
switched  to  a  new  alternative  scenario 
unless  the  type  of  monitoring  indicated 
the  switch. 

Changes  proposed  to  §  70.7  other  than 
for  permit  revisions  induded  provisions 
for  accommodating  changes  that  occur 
during  permit  issuance,  rhanging  the 


time  period  for  acting  on  early 
reductions  permits  from  9  months  to  12 
months,  and  adding  a  provision  for 
notifying  the  public  of  sources  covered, 
under  ^neral  permits.  .  ^''■. 

Section  70.8  was  proposed  to  be 
revised  to  indude  a  provision  that  &e 
public  would  be  notified  of  the  end  of 
EPA's  45-day  review  period.  A 
clarification  was  proposed  for  §  70.9 
that  periodic  updates  of  the  permit  fee 
demonstraticm  were  necessary  as 
required  by  EPA.  Section  70.10  was 
proposed  to  be  revised  to  spedfy  the 
application  of  sanctions  for  £all\ue  to 
submit  a  program  or  obtain  program 
approval  and  operation  of  a  Fedaral 
program.  Finally,  §  70.11  was  proposed 
to  be  revised  to  allow  mental  state  to  be 
considered  for  penalties  assessed  above 
$10,000. 

n.  Ahemathre  Proposal  for  Part  70 
Permit  Reviskm  Systaas 

A.  Overview 

Pursuant  to  the  Act,  States  have 
adopted  programs  for  reviewing  and 
potentially  regulating  the  air  quality 
impacts  of  constructing  or  modifying 
sources  of  air  pollution  (e.g.,  NSR). 
States  will  also  adopt  programs  for 
reviewing  changes  to  sources  of  toxic  air 
emissions  prior  to  their  operation  undex 
certain  circumstances.  (For  the  sake  of 
brevity,  these  programs  will  be  generally 
referred  to  as  "State  review 
programs." ') 

Today's  proposal  for  revising  part  70 
permits  builds  on  these  State  review 
programs  by  providing  for  automatic 
incorporation  into  part  70  permits  of  all 
changes  subject  to  those  programs.  It 
makes  use  of  the  procedural 
requirements  alroBuiy  applicable  to  those 
programs  to  provide  adequate  public 
review  of  the  part  70  permit  revisions 
occasioned  by  those  changes.  For  the 
more  environmentally  si^olficant 
changes  reviewed  by  State  programs,  the 
public,  affected  States,  and  EPA  would 
have  a  30-day  review  opportxmlty 
during  the  State  review  process.  For  all 
other  changes  subjed  to  a  State  review 
program.  States  would  have  broad 
disoetion  to  use  procedures  that  are 
commensurate  with  the  environmental 


\ ' — 

■  By  using  the  tenn  "State  review  prograins," 
hovrever,  EPA  does  not  mean  to  imply  that  such 
programs  necessarily  subject  all  changes  governed 
by  the  program  to  prior  permitting  authority  review 
and  approval  As  discussed  later  in  this  notice,  at 
least  several  existing  State  review  programs  do  not 
require  such  review  for  some  categories  of  changes 
but  instead  subject  those  changes  to  general  rules 
or  permits.  To  make  tliis  type  of  change  for 
purposM  of  the  State  review  program,  a  source  need 
not  obtain  affirmative  permitting  authority  raviaw 
and  approval  but  need  only  comply  with  the 
applicable  requirement  set  forth  in  the  general  rule 
or  permit 


significance  of  the  change.  De  minimia 
dianges  (as  defined  by  the  State  and 
approved  by  EPA  in  the  State's  part  70 
program)  could  be  processed  without 
puluic,  affeded  State^  or  EPA  review. 
Fu|ther,  dianges  subjed  to  an 
applicable  reqidrement  diat  do  not 
conflid  witii  existing  permit  terms 
could  generally  be  made  immediately 
upon  notice  of  the  change  by  the  source. 

Since  most  State  preconstrudion 
review  programs  govern  nearly  all 
source  changes  requiring  a  part  70 
permit  revision,  EPA  expects  the  vast 
majority  of  changes  would  qualify  for 
this  automatic  incorporation  process. 
However,  for  changes  that  are  not 
subjed  to  a  State  review  mognm,  the 
proposal  would  provide  for  a  separate 
part  70  process.  The  more  significant 
changes  of  this  type  would  get  public 
process  ctHisistent  with  the  procedures 
required  for  initial  permit  issuance.  For 
other  changes,  States  would  have 
discretion  to  devise  procedures  that 
match  the  amount  and  timing  of  public 
process  to  the  enviroiunental 
significance  of  the  change.  Changes  that  . 
a  State  defines  and  EPA  approves  as  de 
minimis  could  be  processed  without 
public,  afiisded  State,  or  EPA  review. 
Indeed,  certain  changes  that  render  a 
source  subjed  to  a  newly  applicable 
requirement  could  be  Incorporated  into 
the  part  70  permit  by  means  of  a  notice 
submitted  av  the  permittee,  so  long  as 
the  change  old  not  conflid  with  existing 
permit  terms  and  no  source-spedfic 
determinations  need  be  made  in 
applying  the  requirement  to  the  source. 
States  would  have  to  provide  for 
periodic  notification  to  the  public  of  all 
part  70  permit  revisions  and  for  public 
access  to  dedsions. 

The  Agency's  opportunity  to  objed  to 
a  permit  revision  would  generally  be 
limited  to  the  relatively  small  group  of 
more  environmentally  significant 
changes.  Even  for  these  changes,  EPA 
would  be  required  to  objed  before  the 
State  took  final  action  on  the  proposed 
change  for  all  defects  that  are  reasonably 
apparent  at  that  time.  For  de  minimis 
dianges,  EPA  would  waive  its 
opportimlty  to  objed  until  permit 
renewal.  For  all  other  less 
environmentally  significant  changes, 
EPA  would  waive  its  opportunity  to 
objed  for  a  5-year  period  after  approval 
of  a  program  except  in  response  to  a 
dtlzen's  meritorious  petition  where  the 
error  in  the  permit  revision  would  have 
a  significant  adverse  environmental 
effed.  During  this  5-year  period,  EPA 
would  audit  State  program 
Implementation  to  ascertain  whether  its 
waiver  of  its  review  should  be 
suspended  or  extended  for  one  or  more 
SUtes. 
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The  fundamental  premise  of  this 
proposal  is  that  the  section  502(b)(6) 
requirement  for  adequate,  streamlined, 
and  reasonable  permit  revision 
procedures  is  best  met  by  building  on 
State  review  programs  establiriied 
pursuant  to  the  Ad.  The  Federal 
regulations  governing  these  underijring 
State  programs  addrws  most  of  the 
procedural  requirements  of  title  V.  For 
example,  Fedoal  NSR  regulatians 
gsni^y  address  the  need  for.  and 
extant  of.  opportunities  fior  pubhc 
paitidp^on  in  NSR  pwmitting 
m  51.160-161).  (The  EPA  is  also 
propgsing  revisians  to  its  NSR 
regulatians  to  clarify  the  extent  of 
States'  discretioB  in  i»oviding  pvibhc 
process  forminar  NSR  permit  actions.) 
Section  502(bK6)  does  not  requira  more 
public  process  than  the  regulations 
governing  these  programs  require.  To 
the  extant  a  State  program  meets  the 
requirements  of  qmlicable  Federal 
rwulations.  ^  public  procedures 
amirded  by  the  State  program  are 
suttdent  far  title  V  purposes  as  %velL 

b  those  few  instances  where  the 
applicable  Federal  regulations  or  the 
State  programs  thamselves  do  not 
addrMS  title  V  requiremente  (such  as 
those  in  $  70.6  requiring  sufficient 
pennit  oooditions  to  assure  compliance 
with  all  applicable  retjuirements).  States 
would  have  to  augment  either  their 
underlying  program  or  their  part  70 
program  so  as  to  avoid  the  need  fior  a 
part  70  revisioo  process  subsequent  to 
the  State  review  process.  By  building  on 
State  review  programs  in  this  way,  tide 
V  permit  revision  procedures  would  be 
mors  streamlined  than  thoae  afforded  by 
the  current  part  70  rule  and  at  the  same 


time  provide  public  review  ofihe 
significant  changes  piiorXo  the  change 
bring  made,  when  public  commente  can 
have  the  most  efSedL  Only  whsre  a 
change  is  not  subjed  to  a  Stete  review 
program  would  the  proposal  call  for  a 
separate  title  V  process  to  be  proviiled. 

Another  central  tenet  of  tody's 
proposal  is  that  EPA  should  not 
prescribe  for  State  part  70  programs 
detailed  revision  procedures  for  all  or 
even  most  potential  source  rhangw  As 
a  result  of  States'  difforing 
drcumstanoes.  State  air  programs  vary 
wddefy  in  scope  and  the  t3rpe  and 
stringency  of  controls  they  Impose.  The 
diversity  of  Stete  requiremente  is  not 
susceptible  to  precise  or  simple 
categorization,  so  nationally  prescribed 
procedures  run  thrrisk  of  being 
complicated  aral/or  lU-sulted  to  at  least 
some  types  of  changes.  The  Agency 
therefrne  believes  that  Stetes  diould  be 
afforded  broad  discretion  to  determine 
permit  revision  procedures,  Indudlng 


the  amount  and  timing  of  public  review, 
for  all  but  the  moat  significant  changes. 
While  toclay's  proposal  does  ttpeSty 
minimiun  requiremente  for  permit 
revision  proradures.  it  also  provides 
that  States  may  obtain  part  70  program 
approval  by  adopting  substantially 
equivalent  alternative  procedures.  States 
would  thus  have  additional  flexifaility  to 
oaft  procedures  that  vary  somew^t 
from  the  specified  minima  but  that 
achieve  substantially  equivalent  rasntts. 

B.  When  h  a  Peimtt  Revision  Required 

As  a  starting  point,  it  is  necessary  to 
know  when  a  permit  revision  is  needed. 
In  the  August  1994  notice,  EPA 
proposed  to  amend  die  regulatians  to 
make  dear  that  permit  remans  are 
needed  for  changes  that  (1)  cannot  be 
operated  without  violating  the  existing 
part  70  pennit  or  (2)  rsndn-  the  source 
newly  tnibjed  to  an  q>plicable 
requiraaiiiiU  Today's  proposal 
mrintilns  that  approach  to  defining 
when  a  permit  ravisian  is  needed. 

The  Agency  would  like  to  reiterate 
that  the  applicable  requiremente 
resulting  TOm  minor  or  major  NSR  are 
the  terms  and  conditions  of  an  NSR 
pennit  Simpfy  triggering  NSR  at  a 
source  with  an  existing  part  70  pennit 
does  not  in  and  of  itsMS  require  a  part 
70  permit  revisian.  A  part  70  pennit 
revisitm  Mrould  be  necessary  only  to  add 
any  new  or  diSsrent  NSR  permit  terms 
that  resuh  from  the  review  and  any 
additional  provisions  to  assura 
compliance  with  them. 

Even  dianges  that  would  result  in 
application  of  a  minor  NSR  or  othsr 
requirementasight  not  require  a  permit 
revisian  to  the  extent  the  permit  has 
been  crafted  to  accommodate  the 
change.  For  exanqile,  a  StMe  may  create 
an  "Kivance"  NSR  provision  or  include 
a  minor  NSR  standud  exemption  in  a 
source's  part  70  pennit.  Both  of  these 
provisicms  would  define  the  minor  NSR 
retpiirement  aj^licable  to  a  particular 
change  or  changes  such  that  the  source 
could  undertake  the  changes  without  an 
api»oval  process,  provided  that  die 
terms  of  the  advance  NSR  provisions 
wne  met  In  essence,  die  change  would 
already  be  authorized  by  the  permit  as 
long  as  it  met  the  requiremente 
(indudlng  any  necessary^  conditions) 
abeacfy  in  the  pennit  A  chmge  meeting 
these  conditions,  therefore,  would  not 
trigger  a  part  70  permit  revision  unless 
the  diange  coatravened  a  permit  term  or 
triggered  some  other  appUo^le 
requirement  not  provided  for  in  the 
permit 

As  another  example,  If  a  source 
installs  a  piece  of  equipment  that  is 
subjed  to  a  reasonably  available  control 
techndogy  (RACT)  requirement  the 


installation  would  not  recjuire  s  permit 
revisitm  if  the  RACT  requirement  was 
alreedy  adequately  described  in  the 
permit  A  permit  revision  woxdd  be 
needed  only  if  the  Installation  would 
contravene  the  pennit  or  trigger  sobb 
other  ^ipMcable  requirement  not 
addressed  by  the  permit.  The  source 
would,  however,  ukefy  need  to  jvovide 
notice  to  the  pennitting  authority 
desadbing  the  equipment  being 
instelled  and  the  applicable  requirement 
to  which  it  is  subject 

The  August  1994  notice  proposed  to 
narrow,  but  not  eliminate,  the  current 
rule's  "ofi-permlt"  provistons.  Under 
those  provisions,  a  change  that  a  source 
can  operate  without  violating  ite  permit 
but  that  rendera  the  source  newly 
sulked  to  an  applicc^le  requirement 
may  be  incorporated  into  the  part  70 
pennit  after  the  change  is  operated,  if 
the  State's  program  {ntivides  the  off- 
permit  mechanism.  Today's  proposal, 
however,  would  rsquire  a  permit 
revisian  by  the  time  the  change  is 
operated.  Since  under  today's  prc^tosal 
all  changss  that  undergo  a  Stete  review 
program  would  be  immediately 
incorporated  into  the  part  70  permit  on 
completion  of  that  review,  the  need  for 
the  off-permit  mechanism  woidd  be 
substantialfy  reduced.  For  changes  that 
do  not  undergo  such  review  but  are 
subjed  to  applicable  requiremente  the 
terms  of  wldch  do  nd  vary  from  source 
to  source,  today's  proposal  would  allow 
the  source  to  revise  the  permit,  end  thus 
operate  the  diange,  upon  notifying  the 
pennitting  authority,  provided  the 
change  can  be  opoateid  without 
violating  any  esdsting  permit  terms.  (See 
SedioDlI.  D.  of  this  preamMe. 
Incorporation  of  Changes  Not  Suited  to 
State  Review  Programs.)  Today's 
proposed  approach  would  thus  ensure 
that  the  part  70  permit  is  a 
contemporaneous  and  comprehensive 
summary  of  all  applicable  Ad 
retpiiremente.  an  approach  most 
consistent  with  the  stetutcry  purposes 
of  tide  V  and  favored  by  many  Stete 
permitting  authorities.  ConsequenUy. 
EPA  is  proposing  to  eliminate  the  off- 
permit  provision  of  the  current  rule  if  it 
adopte  today's  proposed  permit  revision 
system. 

At  ths  same  time,  the  Agency  is 
interested  in  receiving  comment  on 
whether  changes  that  are  expressly 
exempted  from  minor  NSR  but  are 
nevertheless  subjed  to  an  applicable 
retjuirement  such  as  new  source 
performance  standards  (NSPS)  or  RACT 
should  be  allowed  to  remain  ofi^permit 
until  permit  renewal.  As  explained 
elsewhare  in  today's  notice.  EPA  is 
proposing  a  streamlined  means  of 
incorporating  such  retjulremente  into 
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pennits  that  would  maintain  the 
comprehensiveness  of  the  pennit.  The 
Agency  solicits  comment  on  whether  its 
piopoeed  revision  procedures 
appropriately  balance  the  need  for 
source  flexiMlity  and  a  comprehensive 
permit  with  regard  to  these  changes  or 
whether  these  changes  should  only  be 
incorporated  into  the  permit  at  permit 
renewal. 

It  is  worth  pointing  out  that  today's 
notice  also  supplements  the  August 
1994  notice's  proposed  revisions  of  the 
part  70  regulations  implementing 
section  S02(b)(10)  of  the  Act.  Under  the 
August  1994  proposal,  part  70  would 
implement  section  5O2(b)(10)  by 
providing- fcff  the  establishment  of 
emissions  caps  in  part  70  permits  and 
for  emissions  trading  \mder  such  caps. 
Today's  notice  provides  a  further 
explanation  in  §§  70.2  and  70.4  of  the 
utility  of  emissions  caps  and  how  such 
caps  may  be  implemented.  It  further 
proposes  regulatory  cfaknges  to  codify 
relevant  definitions  and  program 
elements. 

C.  Automatic  Incorporation  for  Changes 
Subject  to  State  Review  Pmgrams 

1.  Scope 

As  indicated  above,  today's  proposal 
would  establish  two  basic  categories  of 
changes  for  permit  revision  purposes. 
Tlie  first  category  would  include  all 
changes  that  are  subject  to  State  review 
programs  established  pursuant  to  the 
Act  These  changes  would  be 
automatically  incorporated  into  a  part 
70  permit  upon  completion  of  that 
review  or.  where  the  State  review 
program  does  not  require  prior 
permitting  authority  review  and 
approval,  upon  submission  by  the 
source  of  a  notice  describing  the  change 
and  identifying  the  requirement 
applicable  to  the  change.  The  second 
category  would  include  all  other 
changes  that  require  a  permit  revisicm, 
and  States  would  have  broad  discretion 
to  design  a  part  70  permit  review 
process  for  these  changes. 

Under  today's  proposal,  the  first 
categcny  of  changes  would  include  all 
chailges  that  are  subject  to  major  or 
minor  NSR  or  regulations  implementing 
section  112(g)  and  changes  that  entail  a 
source-specific  revision  of  the  State's 
implementation  plan  (SIP).  The  process 
afforded  by  these  State  review  programs 
would  (1)  have  to  include  an  adequate 
opportunity  for  public  participation  and 
affected  State  and  EPA  review,  and  (2) 
have  to  define  revisions  needed  to  the 
part  70  permit  as  a  result  of  the  change. 

Under  some  State  minor  NSR 
programs,  not  all  changes  subject  to 
minor  NSR  requirements  get  case-by- 


case  permitting  authority  review  and 
approval.  Instead,  some  t3rpes  of 
changes  are  subject  to  general  rules,  and 
the  source  may  make  such  a  change 
without  prior  permitting  authwity 
approval  so  long  as  it  complies  with  the 
applicable  requirements,  "rhefle  changes 
would  be  included  in  the  first  category 
even  though  they  individually  do  not 
receive  affirmative  i>ennitting  authority 
review  and  approval.  In  the  case  of  sudi 
changes,  the  State  has  determined  that 
particular  categories  of  changes  do  not 
require  case-by-case  review  and  may  be 
adequately  controlled  by  application  of 
general  requirements.  (Changes  subject 
to  general  rules  are  typically  changes 
that  occur  frequently  enough  and  are 
defined  and  imderstood  well  enough 
that  a  generic  approach  to  their  control 
is  both  efficient  and  effective.) 
Presiunably  there  would  also  be  no  need 
for  permittin^authority  review  upon 
incorporation  of  the  change  into  the  part 
70  permit,  unless  the  change  would 
require  revision  of  an  existing  part  70 
permit  term.  The  Agency  thus  believes 
that  part  70  permits  may  be  revised  to 
reflect  such  changes  by  means  of  a 
notice  submitted  by  the  source 
describing  the  change  and  the  Act 
requirements  newly  applicable  to  the 
source  as  a  result  of  the  change, 
provided  the  change  can  be  made         ,. 
without  violating  an  existing  part  70 
permit  term.  As  explained  further 
below,  a  permit  revision  made  in  this 
way  (i.e.,  without  prior  permitting 
authority  review  and  ^proval)  would 
not  shield  a  source  against  enforcement 
action  for  failing  to  comply  with  the 
requirements  actually  applicable  to 
change. 

As  also  described  in  more  detail 
below,  what  constitutes  an  adequate 
opportunity  for  public  participation  and 
affected  State  and  EPA  review  would 
vary  with  the  environmental 
significance  of  the  change.  Briefly,  for 
the  more  environmentally  significant 
changes,  the  full  process  required  by  the 
Federal  regidations  applicable  to  the 
State  review  program  would  be 
required.  For  instance,  for  changes 
subject  to  major  NSR,  a  30-day  prior 
public  comment  period  would  be 
required  (§§  51.160-166).  For  less 
environmentally  significant  changes. 
States  would  have  discretion  to  vary  die 
amount  and  timing  of  public  process 
provided  with  the  environmental 
significance  of  the  change.  The  State 
could  exempt  those  de  minimis 
categories  of  changes  subject  to  minor 
NSR  from  prior  public,  affected  State, 
and  EPA  review  altogether  based  on  its 
determination  approved  by  EPA  that 
subjecting  such  cJianges  to  review 


would  yield  a  gain  of  trivial  or  no  value 
[Alabama  Pbwer  Co.  v.  Cottle.  626  F.  2d 
323  (D.CCir.  1979).2  As  EPA  is  making 
clear  in  today's  proposed  revisions  to 
the  regulations  governing  N^  States 
already  have  discretion  to  provide 
public  review  for  minor  NSR  actions 
commensurate  with  the  environmental  - 
impact  of  the  change,  including 
exempting  de  miniinis  changes  from 
public  process  entirely. 

Process  aside,  part  70  includes  pennit 
content  requirements  not  all  of  which 
are  necessarily  addressed  by  current 
State  programs.  To  gain  part  70  program 
approval.  States  would  have  to  impose 
these  requirements  pursuant  to  State 
regulations  governing  either  the 
underlying  program(B)  or  the  part  70 
program. 

Changes  subject  to  a  State  review 
program  may  aiffect  a  part  70  permit 
limit  not  governed  by  the  review 
program  or  render  a  source  subject  to 
Act  requirements  in  addition  to  those 
imposed  by  the  review  program  itself. 
For  example,  a  change  subject  to  minor 
NSR  may  also  render  the  source  subject 
to  a  ma^dmiun  achievable  control 
technology  (MACT)  standard.  For  such 
"combination  changes"  the  question 
arises  as  to  what  revision  process 
applies.  With  the  exception  of 
establishing  new  monitoring 
approaches,  the  general  rule  would  be 
that  a  combination  chanjge  (i.e.,  a  change 
that  renders  a  source  subject  to  two  or 
more  applicable  reqiiirements,  not  all  of 
which  are  imposedpiirsuant  to  a  State 
review  program)  can  be  processed 
together  using  the  automatic 
incorporation  process,  provided  the 
change  receives  public  or  EPA  review  in 
the  State  process  as  appropriate  for  the 
diffierent  applicable  requirements 
triggered.  For  example,  where  an 
emissions  increase  is  subject  to  minor 
NSR  and  section  11 2(j)  of  the  Act,  the 
change  coidd  be  processed  using  the 
State's  minor  NSR  program,  but  the 
process  provided  would  have  to  meet 
the  procedural  requirements  applicable 
to  section  112(j)  determinations.  As 
explained  in  Section  n.  D.  of  this 
preamble  regarding  changes  not 
reviewed  under  a  State  review  program, 
section  112(j)  determinations  would  be 
included  in  the  category  of  more 
environmentally  significant  changes  and 
would  thus  be  subject  to  a  required  30- 


2  Use  of  the  tann  "de  minimi*"  should  not  be 
confuMd  with  use  of  that  term  in  the  August  1994 
notice  proposing  a  pem^t  revision  system  that 
included  a  track  entitled  "de  minimis  permit 
revisions."  Today's  proposal  would  replace  the 
permit  revision  system  proposed  in  the  August 
1994  notice  and  use  the  term  "de  minimis"  only  to 
describe  changes  at  sources  that  meet  the  de 
minimis  criteria  set  forth  in  the  Alabama  Power 
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day  opjMKtunity  tot  prior  puUic, 
^focted  State,  and  EPA  review. 

Under  today's  proposal,  a  change 
would  be  included  in  the  first  category 
of  changes  and  be  automatically 
incorporated  into  a  part  70  pennit  if  it 
is  sul^ect  to  a  State  review  program. 
Several  groups  have  suggested  that 
RACT  and  MACT  requirsments  that  do 
not  entail  source-spcKific 
determinations  be  eligible  for  automatic 
incorporation  even  if  the  change 
triggering  the  RACT  or  MACT 
rsquiiement  is  not  subject  to  a  State 
review  program.  The  EPA  agrees  with 
the  banc  premise  of  this  suggestion  that 
incorporation  of  such  requirements  into 
part  70  permits  warrants  littto  or  no 
review,  provided  th^  do  not  conflict 
with  any  existing  part  70  pennit  term. 
Where  RACT  and  MACT  are  so 
specifically  defined  that  litUe  or  no 
judgement  need  be  exercised  in 
uq>lying  the  rsquirement  to  the  source, 
there  is  Uttle  to  be  gained  from 
reviewing  the  source's  judgement  that 
tkerequiramentapplie8.Instead.it 
should  be  enough  for  the  source  to 
submit  a  notice  to  the  permitting 
authcniW  upon  midring  the  change 
stating  that  the  source  is  consequently 
subject  to  the  MACT  or  RACT 
requirement  and  that  the  iratioe  is 
attached  to  the  source's  pennit  Under 
such  a  process,  the  source  would  not  be 
shielded  from  enforcement  action  if  it 
were  mistaken  as  to  the  scope  or  nature 
of  the  Act  requirements  applicable  to 
the  change. 

TheE^A  is  proposing  that  such 
requiremmts.  when  tiiggerod  by  a 
change  that  is  not  subject  to  a  Slate 
review  program,  be  included  in  the 
second  category  of  changes  but 
nevertheless  get  the  benefit  of  an 
automatic  incoipcnation  process  (see 
Section  n.  D.  ofthis  preamble).  Qidble 
rsquiremsDts  would  he  those  that^o  not 
rsmiiie  interi»etatien  as  toapplicability 
ana  do  not  require  oeation  of  souroe- 
qwcific  permit  terms  or  omditions.  Tlie 
JMStificaticm  for  automatic  incoipaiation 
of  these  tvpes  of  requiiements  is  that 
their  qmUcattoo  is  so  straightforward 
that  little  is  to  be  gained  from  additicxial 
process. 

The  EPA  is  proposing  to  plaos  these 
rsquirements  in  the  second  category. 
Hdvrever.  the  Agency  is  not  now  in  a 
position  to  s^  that  no  RACT  or  MACT 
requirement  warrants  additional  process 
or  to  catalog  vtdiich  requiremmts 
Mrmant  additional  process  and  which 
do  not  YIMie  most  RACT  requirements 
and  some  MACT  requiraments  now 
a^Mar  candidates  for  automatic 
incorpomtion,  a  deteni^nation  would 
have  to  be  made  for  ^>eeific 
requirements  whetherfurther  process  is 


warranted.  In  the  case  of  MACT.  EPA 
could  make  that  determination  when  it 
issues  new  MACT  standards,  and  as  the 
Ag«icy  indicated  in  the  August  1994 
proposal.  MACT  cmnpUance  schedules 
comd  be  automatically  incarporated 
into  a  pennit  As  for  RACT  and  other 
SIP  requirements,  States  are  in  the  best 
position  to  judge  whether  specific 
requiraments  are  appropriate  for 
automatic  incorporation.  States  could 
make  such  judgments  for  SlP-based 
requimnents  and  provide  for  automatic 
ina»poration  of  those  it  deemed 
appropriate,  as  well  as  for  those  MACT 
requirements  that  EPA  has  determined 
are  eligible  for  automatic  incorporation. 

To  tne  extent  they  must  be 
incorporated  into  part  70  permits  at  all. 
tiUe  VI  requirements  (relating  to 
stratospheric  ozone  protection)  may  also 
be  candidates  for  automatic 
incorporation  where  they  entail  few  if 
any  soiuce-specific  detenninations.  The 
Agency  aeiidu  comment  on  what  title 
VI  requirements  would  be  appropriately 
procMsed'in  this  way. 

2.  Automatic  Incorporation  Process 

For  changes  that  are  reviewed  by  a 
State  review  pro-am.  the  permitting 
authority  would  automatically 
incorporate  the  change  into  the  part  70 
permit  immediately  on  completion  of 
the  review.  The  permitting  authority 
could  accompUflk  th)s  by  simply 
attaching  die  results  of  die  review  to  the 
part  70  permit  The  source  could 
operate  the  rhanga  upon  completion  of 
the  review  processi  For  changes 
regulated  l^  a  State  review  program 
through  a  general  rule,  the  soiuce  would 
submit  a  notice  describing  the  change 
and  theapplicaUe  requirements  tiiat 
attach  as  a  result  of  the  change.  As  part 
of  the  notice,  the  source  womd  have  to 
certify  that  it  could  operate  the  change 
without  violating  any  existing  pennit 
terms  and  suppfy  any  additicmal  pennit 
terma  required  by  part  70  (i.e..  periodic 
reporting  requirementsl.  llie  source 
could  operate  the  change  upon 
submitting  the  notice. 

Pieconstouction  permits  in  many 
cases  impose  new  applicable 
requirements  or  alter  existing  ones. 
These  new  or  ahered  requirements  and 
other  terms  and  conditions  of  the  new 
[weconstruction  permit  would  be 
^plicable  requirements  for 
incorporation  into  die  part  70  permit 
Any  existing  terms  and  conditicms  of 
the  part  70  pennit  that  no  longer 
applied  or  were  revised  as  aronilt  of  the 
pieconstruction  pennitting  action 
would  need  to  be  either  replaced  by  the 
new  terms  and  conditions,  declared  no 
longer  applicable,  or  revised  as  part  of 
the  permit  issued  pursuant  to 


preconstruction  review.  The  permitting 
authority  would  th«i  attach  this  permit 
upon  issuance  to  the  part  70  permit 

Under  the  proposed  system,  it  would 
be  important  for  the  permitting 
authority  to  identify  during  the 
preconstruction  review  process  which 
terms  of  the  existing  part  70  permit 
would  be  changed  or  eliminated 
because  they  would  no  longer  be 
relevant  For  instance,  during 
consideration  of  a  minor  NSR  permit  for 
a  replacement  emissions  unit,  the  public 
notice  would  need  to  include 
information  about  any  part  70  permit 
terms  affected  by  the  change.  "Die 
permitting  authority  would  also  have  to 
specify  in  the  final  NSR  action  which 
terms  and  conditions  of  the  operating 
permit  were  being  revised  by  the 
automatic  incorporation  process.  One 
way  for  the  permitting  authority  to  do 
this  would  be  to  prepare  an  attachment 
to  the  pennit  identifying  which  toms  of 
the  part  70  permit  were  replaced  or 
revised. 

The  mechanism  for  automaticalfy 
incorporating  a  change  would  also  have 
to  ensure  that  the  part  70  pennii  content 
requirements  of  §§  70.6(a)  and  (c)  of  the 
current  rule  are  addressed.  Many  of 
these  requireraeats  could  be  included  in 
the  original  part  70  permit  as  boilerplate 
conditions,  so  as  to  cover  any 
subsequent  permit  revisicms. 
Requirements  relating  to  reporting, 
umual  certification,  and  inspection  and 
entry  should  translate  well  to 
boilerplate  conditions.  Since  new 
requirements  estaUiahed  in  a  prior 
review  could  be  attached  to  the  part  70 
permit,  the  original  part  70  permit 
wrould  have  to  ensure  that  the 
boilerplate  conditions  appUed  to  any 
new  requirements  attached  to  the  permit 
as  well  On  the  other  hand,  some 
requirements  are  often  created  or 
revised  cm  a  unit-by-unit  basis.  In  such 
cases,  these  requirements  would  have  to 
be  e)q>liciUy  addressed  l^  the  State 
pursuant  to  its  review  program.  The 
permitting  authority  would  also  have  to 
approve  as  pert  of  that  review  the 
adequacy  of  any  associated  dianges  to 
previously  ^proved  conditions. 

Under  a  unitary  permit  program 
permitting  audiorities  need  not  attach 
new  or  different  applicable 
requirements  to  the  permit  provided 
the  unitary  permit  has  already 
incorpcoated  them  and  rnmtAine 
sufficient  tenns  or  cmditioDS  to  assure 
compliance  with  any  new  or  different 
q>plicable  rsquirements  consistent  with 
§  70.6.  For  purposes  of  part  70,  a  unitary 
permit  meansa  single  permit  which 
contains  all  terms  and  conditions 
needed  to  meet  the  requirements  of  part 
70  and  the  requirements  of  major  or 
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minor  NSR  or  actions  requiring  review 
under  regulations  implementing  section 
112(g)  of  the  Act. 

3.  Criteria  for  State  Review  Programs 

Background.  As  noted  earlier,  State 
idview  im>grams  are  generally  governed 
by  Fedraal  regulations.  These 
regulations  address  procedural 
requirements,  including  the  provision  of 
an  opportunity  for  public  participation. 
In  the  case  of  major  NSR,  EPA  believes 
that  all  State  programs  meet  th» 
applicable  Federal  procedural 
requirements,  which  call  for  prior 
public  notice  and  a  30-day  public 
comment  period.  Regulations  governing 
section  112(g)  are  not  yet  final,  but 
States  will  presimfiably  establish 
programs  that  comply  with  the 
requirements  of  those  regulations. 

Under  the  applicable  Federal 
regulations.  States  have  broad  discretion 
to  determine  the  scope  of  their  minor 
NSR  programs  as  needed  to  attain  and 
maintain  the  national  ambient  air 
quality  standards.  Indeed,  States  may 
exempt  categories  of  changes  from 
minor  NSR  altogether  on  de  minimis 
grounds  (i.e.,  the  change  is  trivial  in  size 
and  of  no  importance  in  safeguarding 
ambient  standards).  States  have 
exercised  this  discretion  to  subject  some 
OT  many,  but  generally  not  all,  minor 
source  changes  to  their  minor  NSR 
programs,  l^e  EPA  does  not  intend  to 
revisit  the  scope  of  State  minor  NSR 
programs  as  part  of  the  review  process 
tor  approving  State  part  70  programs. 

Just  as  States  may  exclude  some 
categories  of  sources  or  changes  from 
minor  NSR.  they  have  also  exempted  at 
least  some  from  public  procedxues.  The 
EPA  recognizes  that  States  may  also 
structure  their  minor  NSR  program  to 
limit  the  public  process  affi^rded  during 
preconstruction  review  consistent  with 
the  environmental  significance  of  the 
change.  Elsewhere  in  today's  notice, 
EPA  is  proposing  to  revise  the  Federal 
regulations  goveniing  minor  NSR  at 
$  51.161  to  clarify  the  scope  of  Stdte 
discretion  in  afibrding  pubkc  process 
for  minor  NSR  actions. 

As  discussed  in  the  August  1994 
preamble  (59  FR  44478-79),  the 
circumstances  surrounding  some  of  the 
exemptions  from  public  process  in 
minor  NSR  programs  may  have  changed 
since  they  were  adopted  and  thus  the 
basis  for  these  exemptions  warrant 
review.  The  EPA,  however,  believes  that 
the  majority  of  State  minor  NSR 
programs  generally  afford  adequate 
public  process  for  the  less 
environmentally  significant  changes,  as 
EPA  is  proposing  to  define  them  in 
today's  notice,  for  both  title  I  and  title 
V  purposes.  Indeed,  EPA  is  proposing  to 


revise  $  51.161  to  make  clear  the 
considerable  fTexibility  States  have  to 
fiashion  public  participation 
requirements  to  the  environmratal 
significance  of  changes  subject  to  minor 
NSR.  The  Agency  also  believes  that 
States  are  in  the  best  position  to  make 
an  initial  assessment  of  the  continuing 
adequacy  of  their  procedures.  As  further 
explained  subsequently  in  this 
preamble,  if  a  State's  procedures  should 
be  found  in  need  of  some  changes,  the 
changes  could  be  accomplished  throu^ 
revisions  of  either  the  State's  minor  NSR 
program  or  its  part  70  program.  States 
would  thus  have  flexibility  to  make 
changes  in  the  context  they  found  most 
appropriate. 

Beyond  public  process  requirements. 
State  programs  do  not  necessarily 
address  dl  of  part  70's  permit  content 
requirements,  since  some  of  those 
requirements  are  not  found  in  the 
Federal  regulations  governing  the  State 
preconstruction  programs.  Thus,  for 
States  to  provide  automatic 
incorporation  for  changes  that  undergo 
a  State  review  program.  States  may  need 
to  revise  their  regulations  governing 
either  their  part  70  program  or 
preconstruction  review  programs,  to 
ensure  that  all  of  part  70's  permit 
content  requirements  are  addressed. 

More  Environmentally  Significant 
Changes  Reviewed  by  States.  For 
purposes  of  establishing  the  adequacy  of 
a  State  review  program,  today's  proposal 
would  divide  (Ganges  subject  to  such 
review  into  two  categories,  those  that 
are  more  environmentally  significant 
and  those  that  are  less  environmentally 
significant.  The  Agency  proposes  to 
include  in  the  category  of  changes  that 
are  more  environmentally  significant 
the  following: 

•  Any  change  subject  to  major  NSR; 

•  Any  physical  change  or  cnange  in 
the  method  of  operation  of  a  part  70 
source  associated  with  a  project  where 
the  prospective  emissions  increases 
ftom  such  changes,  considered  by 
themselves,  would  be  a  significant 
emissions  increase  of  any  pollutant 
subject  to  regulation  under  part  C  or  D 
of  the  Act; 

•  Any  change  subject  to  review  as  a 
modification  under  die  regulations 
implementing  section  112(g)  of  the  Act; 
and 

•  Any  other  chmge  determined  by 
the  permitting  authority  to  have  a 
similarly  significant  environmental 
impact. 

tlie  Agency  has  identified  the  types 
of  changes  listed  above  as  being  more 
environmentally  significant  bemuse 
they  either  have  been  specifically 
identified  in  the  Act  for  preconstruction 
or  pre-operation  review  (i.e.,  major  NSR 


under  parts  C  and  D  or  prior  review 
under  section  112(g)  of  the  Act)  or 
involve  difficult  judgments  whidi  affect 
whether  construction  activity  would  be 
subject  to  one  or  more  of  the  reviews 
prescribed  by  Congress  (i.e.,  minw  NSR 
governing  net-outs). 

While  all  major  NSR  actions  have 
been  included  in  the  category  of  more 
Mivironmentally  significant  changes, 
EPA  recognizes  that  in  an  extreme 
ozone  nonattainment  area  any  change  at 
a  major  stationary  source  which  results 
in  any  increase  in  emissions  of  nitrogen 
oxidM  (NOx)  or  volatile  organic 
compounds  (VOC)  bom  a  discrete 
operaticm,  unit,  or  other  pollutant 
emitting  activity  is  a  modification 
subject  to  major  NSR.  In  the  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  of  California,  the  only 
extreme  ozone  nonattainment  area, 
potentially  several  hundred,  if  not 
several  thousand,  major  modifications 
can  occiir  each  year  under  applicable 
definitions  of  major  source  (10  tons  per 
year  (tpy))  and  major  modification  (any 
increase,  as  described  above).  As  a 
comparison,  in  most  areas  of  the 
country,  a  major  modification  does  not 
occur  unless  there  is  an  increase  of  40  ' 
tpy  or  more  of  VOC. 

Today's  proposal  would  require  that 
all  changes  in  the  mote  environmentally 
significanf  category  meet  the  full  public 
process  requirements  specified  by  the 
Federal  regulations  governing  the 
underlying  State  review  program.  Tbus. 
for  all  major  NSR  changes,  including 
major  modificattons,  the  State 
permitting  authority  would  have  to 
provide  (as  is  currently  required)  prior 
public  notice  and  a  30-day  public 
comment  period.  The  Agency  is 
concerned,  however,  that  full  NSR 
procedures  may  be  imworkable  for 
extreme  ozone  nonattainment  areas  in 
light  of  the  "any  increase"  threshold  for 
triggering  major  NSR  for  modifications 
in  those  areas.  Some  relief  from  the  foil 
NSR  procedural  requirements  may  thus 
be  appropriate  for  smaller  major  NSR 
actions  in  extreme  nonattainment  areas. 
The  Agency  is  considering  a  proposal  to 
revise  the  Federal  major  NSR 
requirements  to  allow  States  to  devise 
more  streamlined  public  procedures  for 
smaller  acticms  in  extriame  ozone 
nonattainment  areas,  and  it  solicits 
comment  on  whether  and  how  to  ' 
provide  such  relief. 

The  Agency  is  proposing  to  include 
one  category  of  minor  NSR  changes,  i.e;, 
certain  net  outs,  in  the  more 
environmentally  si^ficant  category.    ' 
Net-outs  are  minor  NSR  actions  whidi  ' 
allow  a  source  to  avoid  major  NSR 
where  the  prospective  emissions 
increases  from  changes  associated  with 
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a  project  considered  by  themselves 
wimld  require  major  NSR  except  that 
the  source  makes  a  contemporaneous 
flmissions  decrease  at  the  same  site 
sufficient  to  keep  the  net  increastf  below 
the  major  NSR  applicability  threshold 
Netting  transactions  often  involve  some 
of  the  moat  complicated  analyses 
undBitakoQ  by  permitting  authorities. 
They  aie  also  among  the  most  important 
minor  NSR  decisions  permitting 
authorities  make,  since  they  shield 
dianges  which  significantly  increaae 
emissions  from  the  control  requirements 
of  major  NSR.  The  EPA  is  concerned 
about  the  number  of  net-outs  that  might 
be  subject  to  today's  proposal  and  the 
possible  burden  of  requiring  30-day 
public  review.  The  Agenqf  solicits 
information  from  States  on  the  number 
of  net-outs  that  woulc^^  within  the 
proposed  category  of  net-outs  and  the 
relative  diffiadty  and  complexity  these 
net-out  determinations  would  typically 
require.  The  EPA  is  also  interested  in 
learning  from  the  experience  of  States 
and  industry  as  to  what  percentage  of 
net-outs  involve  a  {Hoject  where  the 
prospective  emissions  inoBase  from  a 
singSa  physical  change  or  change  in  the 
method  of  operation  is  greater  than  the 
significance  levels  (as  opposed  to 
projects  con^>rised  of  small  changes  that 
individually  do  not  exceed  the 
significance  level  but  do  exceed  th» 
levels  when  summed). 

In  including  net-out  transactions  in 
the  more  envinmmentally  significant 
category,  EPA  proposes  to  cover  those 
chan^ges  where  emissions  increases  ftom 
changes  associated  with  a  project, 
considered  by  themselves,  would 
exceed  major  source  thresholds  or 
modification  levels  befwe  including 
decreases  at  the  source.  In  a  moderate 
ozone  nonattainment  area,  for  example, 
where  the  major  modification  threshold 
is  40  tpy  for  vex:,  a  50  tpy  VOC  increase 
that  is  ofbet  by  an  11  tpy  decrease  (net 
39  tpy  increase)  would  be  classified  as 
a  more  environmentally  significant 
change,  but  a  35  tpy  increase  would  not. 
In  keeping  with  section  182(c)(6)  of  the 
Act.  the  definition  of  covered  net  outs 
would  also  include  individual  dian^s 
whose  emission  increnee  exceed 
cumulative  major  NSR  applicability 
thresholds  (e.g.,  25  tpy  over  5  years  in 
severe  and  serious-ozone  nonattainment 
areas). 

Tbe  Agency  considered  including  in 
the  categofy  of  more  environmental 
significant  changes  miiux  NSR  limits 
that  a  source  undertakes  to  keep  its 
potential  emissions  below  major  NSR 
thresholds.  These  limits  on  emissions 
which  create  so-called  "synthetic 
minor"  soiirces  or  modifications 
account  for  many  minor  NSR  permit 


actions,  and  play  a  critical  role  in 
shielding  large  sources  or  source 
modifications  from  major  NSR. 

The  types  of  controls  used  to  establish 
synthetic  minora  vary  widely  among 
States  and  sources.  Many  are 
straightforward  in  terms  of  the  limit's 
efiiact  on  emissions  and  its 
enforceability.  However,  othen  are 
unique  to  a  source  and  involve 
assessments  of  source-specific 
operational  limits.  Synthetic  minor 
controls  also  vary  in  terms  of  their  net 
effect  on  a  source's  emissions. 

The  Agency  has  decided  not  to 
propose  inclusion  of  synthetic  minor 
actions  in  the  category  of  more 
environmentally  significant  changes, 
largely  because  of  the  difficulty  of 
formulating  a  national  definition  of 
those  synthetic  minora  that  merit  full 
public  review  procedures.  Instead,  it  is 
proposing  to  include  all  synthetic 
minora  in  the  less  environmentally 
significant  category  of  changes  that 
undergo  prior  review.  As  subsequentiy 
explained  in  more  detail.  States  have 
broad  discretion  to  fashion  revision 
procedures  for  this  category  that  m^ch 
public  process  to  the  environmental 
significance  of  the  change.  In  light  of  the 
potential  mvironmental  significance  of 
synthetic  miaat  controls,  however,  EPA 
expects  each  State  to  identify  the  more 
significant  types  of  synthetic  mincv 
actions  it  issues  and  afiind  these  a 
substantial  opportunity  for  public  and 
affected  State  review  prior  to  the  State's 
final  action  in  the  minor  NSR  process. 

Several  Cactora  would  be  relevant  in 
identifying  the  more  significant 
sjmthetic  minora.  One  is  the  size  of  the 
soiuce  or  modification  before  the 
synthetic  minor  cmitrol  is  applied.  In 
some  cases,  the  source  or  modificaticm 
far  exceeds  the  applicable  major  NSR 
threshold  without  the  control  Another 
is  the  use  of  synthetic  minor  controls  to 
reduce  a  source's  emissions  to  just 
below  the  applicable  major  NSR 
threshold.  In  these  cases,  the  control 
leaves  littie  margin  for  error.  A  third 
factor  to  considOT  is  whether  the 
synthetic  minor  control  entails  the 
application  of  technology  or  other 
control  measures  whose  efiiect  on 
emissions  is  not  well  or  easily 
established.  In  tbese  situations,  the 
permitting  authority  is  required  to 
exercise  considerable  judgment  in 
determining  the  efficacy  of  the  control. 
Depending  on  a  State's  situation  and 
experience,  synthetic  minor  actions 
meeting  any  one  of  these  criteria  may 
warrant  providing  prior  public  review. 
Where  an  action  meets  more  than  one  of 
the  criteria,  e.g.,  where  the  source 
without  controls  is  very  large  and  the 
effect  of  proposed  ctrntrols  is  not  well 


established,  an  increased  opportunity 
for  prior  public  review  and  comment 
may  be  in  order. 

nnally,  EPA  is  proposing  that  States 
have  diKretion  to  designate  other  types 
of  actions  for  inclusion  in  the  more 
environmentally  significant  category.  As 
explained  earlier,  minor  NSR  controls 
vary  by  State  in  scope,  type,  stringency, 
and  significance,  and  States  may  tiius 
find  it  approi»iate  to  include  other 
types  of  minra-  NSR  actions  in  the  more 
environmentally  significant  category. 

Adequate  Review  for  the  More 
Environmentally  Significant  Oianges. 
For  the  more  environmentally 
significant  changes,  permitting  acti<ms 
by  a  State  would  have  to  follow  the  full 
public  procedures  required  by  existing 
regulations  (or  in  the  case  of  section 
112(g)  of  the  Act,  those  defined  in  EPA's 
final  implementing  regulations)  with 
respect  to  public  (including  affected 
States)  and  EPA  notice  and  opportimity 
to  comment.  (As  discussed  earlier,  for 
smaller  major  NSR  changes  in  extreme 
ozone  nonattainment  areas,  EPA  is 
ccmsidering  the  need  to  revise  the 
Federal  NSR  regulations  to  provide  for 
less  than  full  process  for  such  chants.) 
In  the  case  of  minor  NSR,  the  Agency 
is  today  proposing  changes  to  the 
Fedwal  regulations  governing  that 
program  to  clarify  States'  discretion  in 
affording  adequate  public  process.  For 
net-outs,  the  only  category  of  minor 
NSR  changes  that  womd  be  included  in 
the  more  environmentally  significant 
category,  the  proposed  revisiois  of 
§  51.161  would  clarify  that  such  actions 
are  subject  to  the  full  procedures  set 
forth  in  the  existing  regxilations. 

The  public  process  reqiiireraents  for 
the  more  environmentally  significant 
changes  would  include  prior  notice  and 
a  30-day  opportimity  to  comment  on  the 
permitting  authority's  proposed  action 
on  the  source's  application  fw  the 
change.  Affected  States  and  EPA  would 
also  have  to  be  notified  and  affcnded  the 
same  opportunity  to  comment.  Because 
the  State  review  process  would  have  to 
address  any  part  70  permit  revision,  the 
public  notice  of  the  change  would  have  - 
to  ccmtain  draft  part  70  permit  terms  as 
needed  to  revise  the  existing  pari  70 
permit  and  to  meet  the  pari  70  permit 
content  requirements  of  §§  70.6(a)  and 
(c). 

Finally,  EPA  recognizes  that  in  some 
situations  pari  70  permit  terms  based  on 
decisions  made  in  the  preconstruction 
review  process  may  reqiiire  revisicm 
before  the  source  can  <^rate  the 
change.  In  many  of  these  instances,  such 
changes  arise  frtun  a  shakedown  period 
which  the  source  undergoes  prior  to  full 
scale  operation.  The  Agency  believes 
that,  in  general,  shakedown  changes  are 
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being  adequately  addiesaed  in  the  day- 
to-day  implemfflitatioD  of  State  NSR 
programs,  and  that  the  State  procediues 
affofded  Uiese  dianges  should  tjrpically 
suffice  fm  part  70  permit  revision 
purposes.  As  with  the  change  before 
shakedown,  EPA  would  expect  States  to 
match  the  type  and  amoimt  of 
additional  review  to  the  significance  of 
the  diakedown  diange.  Only  where  a 
second  major  NSR  process  is  necessary 
to  review  the  change  (i.e.,  the  change 
would  involve  substantially  new 
emissions  or  represent  a  fundamental 
departure  from  the  previously  approved 
project)  would  a  full  opportunity  for 
pubUc,  afiiacted  State,  and  EPA  review 
of  the  change  be  required. 

Less  Environmentally  Significant 
Changes  Subject  to  a  State  Review 
Prognuti.  All  changes  that  are  subject  to 
a  State  review  program  other  than  those 
designated  more  environmentally 
significant  would  be  included  in  a 
second  ("less  environmentally 
significant")  category.  The  changes  in 
tUs  second  category  would  range  from 
significant  S3mth0tic  minor  actions  that 
shield  sources  from  major  NSR 
requirements  to  changes  with  minimal 
environmental  impact  States  would 
have  the  flexibihty  to  vary  the  process 
provided  for  the  changes  in  this  second 
category  with  the  relative  environmental 
significance  of  the  change.  A  State  may 
dmignate  certain  categories  of  minor 
NSR  changes,  subject  to  EPA  approval, 
as  de  minimis  based  upon  its 
determination  approved  by  EPA  that 
meets  the  test  {nMcribed  by  the 
Alabama  PoMfer  case.  Forchanges  that 
fall  in  these  de  minimis  categories,  the 
State  may  forego  prior  public,  affected 
State,  or  EPA  review  altogether. 

As  noted  previously,  most  States 
already  exempt  at  least  some  minor  NSR 
actions  from  public  process.  In 
evaluating  what  changes  may  be 
considered  de  minimis,  many  factors  are 
potfflitially  rrievant  and  will  vary  to 
some  extent  with  States'  varying 
situations.  The  scope  of  the  de  minimis 
category  is  properly  determined  on  a 
State-by-State  basis  as  permitting 
authorities  develop  program  revisions  to 
meet  the  revised  part  70  requirements. 
In  determining  the  coverage  of  the  de 
minimis  category,  the  State  should 
examine  the  relevant  factors  in  the 
context  of  the  State's  situation,  subject 
its  proposed  findings  to  pubfic  review, 
and  base  its  final  determination  on  the 
relevant  record.  The  State  may 
accomphsh  this  as  part  of  the 
rulemaking  to  revise  its  program  to 
conform  with  EPA's  revised  part  70  rule 
or  in  a  separate  rulemaking. 

The  most  important  factor  for  States 
to  consider  in  identifying  de  niiniTn<« 


changes  is  the  air  quality  in  an  area. 
Qianges  that  are  important  in  a 
nonattainment  area  may  be  of 
considerably  less  interest  to  the  public 
(or  EPA)  in  an  attainment  area.  Due  to 
differences  in  the  nature  of  the  air 
quality  problems  in  different 
nonattainment  areas,  the  need  for  or 
appropriateness  of  EPA  and  pubUc 
involvement  may  also  vary. 

Anothm*  important  factor  is  the 
emissions  impact  of  the  types  of 
changes  being  considered  for  the  de 
minimis  category.  In  this  context,  the 
size  of  any  emissions  increase  and  the 
type  of  omissions  involved  are  relevant. 
Smaller  increases  of  relatively  less 
harmful  pollutants  are  more  likely 
candidates  for  de  minimis 
categorizatian. 

Abo  relevant  is  the  nature  of 
applicable  controls.  Changes  which  are 
typically  addressed  by  the  application 
of  well  established  control  technology 
are  not  likely  to  require  public  scrutiny. 
Registration  requirements  pursuant  to 
which  sources  must  report,  but  not 
necessarily  mitigate,  emission  increases 
below  a  specified  threshold  would  in 
many  States  warrant  an  exemption  from 
public  review.  On  the  other  hand, 
public  review  may  be  appropriate  for 
changes  which  require  nnfarniHar 
control  technologies  or  source-specific 
determinations  of  control  levels. 

A  State's  prior  experience  with  public 
interest  in^rmitting  decisions  for 
particular  types  of  changes  is  another 
factor  the  State  may  weigh.  A  State 
which  does  not  now  provide  public 
notice  and  opportimity  to  comment  on 
permit  revisions  for  many  at  all  changes 
could  not  use  the  lack  of  past  public 
involvement  in  the  permitting  actions 
for  those  changes  to  establish  a  lack  of 
public  interest  in  th«n.  On  the  other 
hand,  if  a  State's  experience  shows  the 
public  doesvot  comment  cnr  express 
interest  in  certain  types  of  changes,  the 
State  could  well  conclude  that  such 
changes  are  de  minimis.  The  public's 
response  to  the  State's  rulemaking  to 
determine  the  scope  of  the  de  minimis 
category  is  similarly  pertinent.  The 
general  compliance  status  of  sources  in 
the  relevant  jiuisdiction  may  also 
suggest  that  more  or  less  public 
oversight  of  permitting  actions  would  be 
appropriate. 

The  factors  described  above  are  not 
mutually  exclusive;  for  example,  the 
size,  complexity,  and  track  record  of 
particular  types  of  changes,  when 
considered  together,  may  establish  that 
de  minimis  categorization  is  or  is  not 
appropriate.  The  Agency  further 
recognizes  that  other  factors  may  also  be 
relevant,  and  soUdts  comment  on 
whether  other  circumstances  should 


also  be  considered  by  States  in 
determining  the  scope  of  the  de  minimis 
category. 

In  view  of  the  nature  and  niunber  of 
the  factors  described  above,  EPA 
anticipates  that  States'  determination  of 
de  minimis  changes  will  justifiably 
differ,  even  to  a  significant  extent.  In 
States  with  relatively  extensive  minor 
NSR  programs,  EPA  would  expect  that 
the  de  minimis  category  could  be 
established  such  tlmt  the  majority  of 
changes  would  be  processed  as  de 
minimis  but  the  bulk  of  total  emission 
increases  governed  by  minor  NSR 
would  be  subject  to  public  review.  This 
is  because,  in  the  case  of  extensive 
programs,  many  or  even  most  minor 
NSR  changes  tjrpically  involve  very 
small  emissiiNu  increases.  The  Agency 
is  aware  of  one  St^e,  for  example,  in 
which  90  per  cent  of  minor  NSR 
changes  involve  emissions  units  (rf  less 
than  5  tpy,  and  those  changes  together 
account  for  only  about  10  per  cent  of 
total  emissions  increases  governed  by 
the  program.  In  this  State,  defining  a  de 
minimis  category  at  or  below  5  tpy 
would  mean  that  only  10  per  cent  of  the 
changes  by  niunber  would  go  through 
public  and  affected  State  review,  but 
that  review  would  cover  00  per  cent  of 
total  emissions  increases.  Such  an 
approach  would  be  acceptable  under 
today's  proposal  and  would  be  an 
appropriate  way  to  minimize  the  burden 
of  the  pOTmittii^  program  on  soiuces 
and  permitting  authorities  without 
compromising  citizens'  opportimity  to 
participate  in  decisionmaking  regarding 
the  bulk  of  emissions  increases. 

By  providing  the  above  example.  EPA 
does  not  mean  to  suggest  that  States 
need  conduct  the  t3rpe  of  analysis 
described  to  determine  an  appropriate 
de  minimis  category.  It  is  merely  one 
example  of  an  acceptable  approach  to 
defining  de  minimis  changes.  The 
Agency  expects  States  to  consider  their 
particular  situations  and  make 
determinations  that  are  appropriate  for 
their  situations,  in  light  of  the  relevant 
factors.  In  States  with  less  extensive 
minor  NSR  programs  and  less 
significant  air  quality  problems,  for 
example,  de  minimis  changes  might  be 
appropriately  defined  to  include 
changes  that  increase  emissions  by  as 
much  as  25  tons.  The  Agency  believes 
States  are  in  the  best  position  to  weigh 
the  relevant  factors  in  determining  what 
changes  may  be  exempt  from  public 
review.  A  de  minimis  change  category  ». 
developed  based  on  the  factors 
discussed  above  would  be  granted 
substantial  deference  in  EPA's  review  of 
States'  part  70  program  revisions. 

Adequate  Process  for  Less 
EnvironmenUilly  Significant  Changes. 
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For  minor  NSR  actions  not  in  the  more 
environmentally  significant  category. 
States  would  have  considerable 
discretion  to  match  the  amount  and 
timing  of  process  to  the  environmental 
significance  of  the  change.  In  reviewing 
State  programs,  EPA  would  recognize 
States'  need  for  flexibility  in  devising 
procedures  that  take  into  account  the 
relevant  factors  tat  a  particular  State, 
including  existing  air  quality  levels  and 
the  scope  and  complexity  of  its  minor 
NSR  controls.  States  would  have  to 
afford  an  adequate  opportunity  for 
public  participation  for  all  chuiges 
other  than  da  ni<n<fnu  changes,  but 
could  use  various  methods  including 
prior  or  after-the-fact  notice  and 
comment  periods,  batch  processing,  and 
the  use  of  general  permits  or  pomits  by 
rule.  F(»  the  least  significant  changes. 
States  could  provide  little  pubUc 
process  beyond  a  notice  in  some  manner 
to  the  public,  which  could  be  after  the 
change  occurred.  Notice  could  be  given 
by  means  other  than  newspapers  where 
akernative  methods,  such  as  State 
registers  or  compui  ar  bulletin  boards, 
are  generally  accessible  by  interested 
persons.  States  should  require  prior 
notice  and  comment  where  actions 
involve  larger  emissions  that  warrant 
greater  scmtiny  because  of  tiieir 
environmental  significance,  although 
commmt  periods  need  not  be  30  days 
where  a  shorter  period  such  as  IS  days 
or  less  would  likely  be  sufficient  in 
view  of  the  significance  or  complexity 
of  the  change. 

All  minor  NSR  actions  (including 
those  de  minimis  changes  exempted 
from  pubUc  and  EPA  review)  would 
have  to  be  reviewed  by  the  permitting 
authority  to  assure  that  the  change  met 
all  appUcable  requirements  and  die  part 
70  permit  requirements  of  §§  70.6(a)  and 
(c).  In  particular,  changes  to  monitoring 
methods  in  part  70  pennits  would  have 
to  be  specifically  approved  by  the 
permitting  authority  as  adequate  for 
determining  compliance  with  applicable 
requirements  and  part  70  permit  terms 
prior  to  revising  the  permit. 

Program  Revisions  for  NSR  Changes. 
States  could  revise  their  regulations  as 
needed  to  provide  for  adequate  review 
of  minor  NSR  changes  in  two  ways:  (1) 
Revise  their  minor  NSR  regulations  as 
necessary  to  meet  the  reqidrements 
outlined  above,  or  (2)  revise  their  part 
70  program  regulations  to  provide  that 
those  requirements  be  met  in  the 
context  of  the  NSR  review  process. 
Either  approach  would  ensure  that 
adequate  process  is  provided,  so  a  State 
may  be  given  the  flexibihty  to  decide 
which  approach  would  be  most  suitable 
for  it. 


Comparison  of  Proposed  Approach 
and  Currtnt  Part  70  for  MirHtr  NSR 
Changes.  Before  describing  the 
proposed  approadi  for  rtmng—  not 
subject  to  a  State  review  program,  the 
Agoicy  would  like  to  compare  its 
treatment  under  today's  proposal  of 
minor  NSR  changes  to  what  is  currently 
required  under  part  70.  The  minor  NSR 
process  is  the  origin  of  the  vast  majority 
of  changes  occurring  at  part  70  sources 
which  cause  the  need  fat  a  part  70 
permit  revision.  It  is  therefine  helpful  to 
compare  these  two  regulatory 
approaches  to  understand  the  relative 
etfectiveness  of  the  proposal  in 
accomplishing  streamlining,  litis 
discussion  addresses,  in  order,  minor 
NSR  changes  that  ivould  be  considered 
more  environmentally  significant, 
synthetic  minors,  (AhBt  minor  NSR 
changes  that  conflict  with  the  part  70 
permit,  and  finally  other  minor  NSR 
changes  that  do  not  conflict  with  the 
part  70  permit 

For  minor  NSR  changes  which  would 
be  classified  as  more  environmentally 
significant  changes  under  today's 
proposal  (i.e.,  major  net-outs),  both  the 
currrat  and  proposed  part  70  would 
subject  the  change  to  a  full  pubhc  and 
EPA  review  process  involving  a  30-day 
public  comment  period.  Today's 
proposal,  however,  would  impose  this 
requirement  in  conjunction  with  the 
otherwise  occiuring  State  minor  NSR 
process.  This  is  a  much  faster  and  more 
efficient  process  than  imder  the  current 
part  70  where  the  sequential  significant 
permit  modification  process  would  be 
imposed  (possibly  for  up  to  18  months) 
after  the  NSR  process  has  been 
completed  (tmless  the  State  chooses  to 
enhance  its  minor  NSR  process)  K 

Whereas  part  70  imposes  the 
significant  permit  modification  process 
for  S3mthetic  minors,  these  would  be 
considered  in  the  less  environmentally 
significant  category  and  subject  under 
today's  proposal  to  a  more  streamlined 
combined  process  matched  to  the 
environmental  significance  of  the 
changes.  In  addition  to  shmtening 
greatly  the  time  to  complete  permit 
revisions  via  combination  of  the  part  70 
process  with  other  State  review 
processes,  today's  proposal  would  also 


'  When  •  part  70  pennit  i«vi»ion  U  umiImI,  part 
70  ciurently  allows  the  State  to  enhance  it*  minor 
NSR  piocau  with  additional  substance  (e.g.,  other 
requirements  where  applicable  and  port  70  duties 
to  certify  compliance  and  report  every  6  months) 
and  process  (e.g.,  additional  EPA  and  public  review 
as  necaesary  to  mael  $  70.7(e))  to  meet  the  part  70 
permit  revision  requirements  and  thus  revise  the 
pert  70  pennit  concurrent  with  the  NSR  process. 
This  optional  "enhanced  NSR"  approach  doeely 
rwemblei  the  approach  in  today's  proposal  for  the 
required  intagmtion  of  part  70  review  vrith  the 
minor  or  major  NSR  procMS  (a*  applicabia). 


limit  EPA's  review  role  for  less 
environmentally  significant  changes 
during  the  first  5  years  after  program 
approval  This  would  add  greater 
certainty  to  the  critical  initial 
implementation  of  the  prooam. 

Other  types  of  minor  NSR  changes 
that  conflict  with  the  terms  of  the  part 
70  permit  would  be  required  to  be 
adopted  as  a  permit  revision  before 
operation  under  both  today's  proposal 
and  the  cxurent  part  70.  Under  today's 
proposal,  EPA  expects  Sutes  to  treat 
these  either  as  de  minimis,  for  which  no 
pubhc  or  EPA  review  would  be 
reouired,  or  as  being  within  the  category 
of  less  environmentally  significant 
changes  for  whidi  process  would  be 
matched  to  envinmmental  significance 
of  the  change.  For  the  least  significant 
of  these  chuiges  (other  than  de 
minimis).  States  could  provide  httle 
pubUc  process  beyond  a  notice  in  some 
maimer  to  the  pubUc,  which  could  be 
after  the  change  ocaured.  The  only  EPA 
review  for  any  of  the  less 
environmentally  significant  changes 
over  the  first  5  years  after  program 
approval  would  be  in  the  event  of  a 
citizen  petition.  Under  the  current  part 
70,  most  of  these  changes,  (including 
those  considered  de  miniTpia  under 
today's  proposal),  would  be  processed 
as  minor  permit  modifications.  For 
minor  pennit  modifications,  even 
though  the  change  may  be  made 
immediately  upon  sending  a  notice  to 
the  permitting  authority  and  there  is  no 
public  review,  the  uncertainty  resulting 
fit>m  EPA's  45-day  review  period  and 
possible  objection  after-the-fect  is  a 
significant  concern  to  sources  making 
changes  under  this  process.  Thus,  imder 
today's  proposal,  a  key  benefit  for  these 
changes  is  the  5-year  waiver  of  EPA's 
objection  (except  in  response  to  citizen's 
petitions)  and  the  exclusion  of  pubhc, 
affected  State,  and  EPA  review  for  de 
minimis  changes. 

Today's  prop<Mal  does  not 
differentiate  between  those  minor  NSR 
changes  that  conflict  with  the  terms  of 
the  part  70  permit  and  those  that  do  not. 
The  current  part  70  does  allow  States  to 
make  this  distinction.  Specifically, 
source  changes  reviewed  imder  minor 
NSR  that  do  not  conflict  with  the  terms 
of  an  existing  part  70  permit  may  be 
treated  under  the  current  part  70  as  off- 
permit,  meaning  the  terms  and 
conditions  of  any  resulting  minor  NSR 
pennits  need  not  be  incorporated  into 
the  part  70  permit  until  renewal  For 
changes  that  qualify  for  ofi^-permit 
treatment,  the  source  must  provide 
contemporaneous  notice  to  both  EPA 
and  the  permitting  authority.  This 
notice  requirement  is  in  addition  to  the 
review  process  required  under  the 
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State's  minor  NSR  program.  The 
requirements  of  $  70.6  would  of  course 
not  attach  until  the  off-permit  change  is 
incorporated  into  the  part  70  permit  at 
renewal.  A  change  that  is  not  off-permit 
(either  becatise  it  conflicts  with  the 
existing  part  70  permit  or  because  the 
State  has  chosen  not  to  allow  for  off- 
permit)  and  that  is  neither  a  net-out  nor 
a  synthetic  minor  could  be  treated  as  a 
minor  permit  modification. 

D.  IncorporcOion  of  Changes  Not  Subject 
to  State  Review  Programs 

The  EPA  expects  that  the  great 
majority  of  changes  requiring  a  part  70 
pennit  revision  would  qualify  for 
automatic  incorporation  because  they 
are  subject  to  a  State  program  such  as 
minor  NSR.  However,  for  changes  that 
are  not  subject  to  such  review,  States 
would  have  to  provide  for  a  revision 
process  at  the  part  70  permitting  stage. 
Depending  on  the  scope  of  the  State's 
minor  NSR  program,  such  processing 
would  be  needed  for  changes  that  trigger 
RACT,  MACT,  or  other  applicable  Act 
requirements  but  not  minor  NSR,  or  for 
changes  to  terms  that  were  established 
only  through  the  part  70  permit  process. 
As  for  changes  that  are  subject  to  State 
review  programs  as  previously 
described,  full  public,  affected  State, 
and  EPA  review  would  be  required  only 
for  the  more  environmentally  significant 
of  these  dianges.  For  less 
environmentally  significant  changes 
that  are  not  sul^ect  to  State  review 
programs.  States  could  develop  revision 
procedures  that  match  the  process  to  the 
environmental  significance  of  the 
change. 

Morv  Environmentally  Significaitt 
Changes  Not  Subject  to  State  Review 
Programs.  Under  today's  proposal, 
opportunity  for  public,  affected  State, 
and  EPA  review  equivalent  to  that 
provided  for  permit  issuance  or  renewal 
must  be  afforded  for  the  more 
environmentally  significant  changes 
before  the  part  70  permit  is  revised  and 
the  change  is  operated.  For  changes  that 
are  not  subject  to  State  review  programs, 
EPA  proposes  to  define  the  more 
environmentally  significant  category  as 
including  the  establishment  or  revision 
of  the  following: 

(1)  MACT  determinations  nude  under 
section  112(i]  of  the  Act; 

(2)  Alternative  emission  limits  to  meet 
•action  112(i)(5)  of  the  Act  (early  reductions); 

(3)  Alternative  limits  established  pursuant 
to  S  70.6(a)(l)(iii)  including  any  to  implement 
RACT  as  authorized  by  the  SIP  or  any 
substitute  section  112  standards  establiihed 
pursuant  to  a  program  approved  by  EPA 
under  section  112(1)  of  the  Act; 

(4)  New  or  alternative  monitoring  methods 
that  have  not  been  authcnized  for  adequacy 
under  major  or  minor  NSR  or  under 


regulations  implemmitlng  section  112(g)  of 
the  Act; 

(5)  (Establishment  only)  Emissions  limits 
restrictiiig  du  potential  to  emit  (PTB)  of  an 
entire  source,  including  the  establishmaot  of 
any  plantwnde  applicability  limit  (PAL)  far 
defining  applicability  of  NSR  or  ot 
regulations  implementing  section  112(g)  of 
the  Act 

In  revising  part  70  permits  to  establish 
or  change  (except  for  PTE  limits)  any  of 
the  above  pennit  conditions,  the  State's 
part  70  program  would  have  to  provide 
public,  affected  State,  and  EPA  process 
focused  on  the  change  equivalent  to  that 
afforded  for  initial  permit  issuance.  The 
permitting  authority  would  also  have  to 
design  and  implement  this  process  so  as 
to  complete  review  of  the  majority  of 
these  types  of  permit  revisions  within  6 
months  of  receipt  of  an  application  for 
such  a  revision.  The  requested  change 
could  only  be  made  as  allowed  by  the 
underlying  applicable  requirement(s). 
The  EPA  is  proposing  to  reduce  the 
processing  time  for  the  majority  of  these 
changes  from  the  9-month  period 
specified  in  the  ciarent  rule  to  6  mcmths 
to  promote  necessary  streamlining  and 
to  minimize  undue  delays.  The  Agency, 
however,  solicits  comment  on  the 
feasibility  of  a  6-month  tum-aroimd 
time  and  on  other  time  periods  which 
might  better  accomplish  these 
objectives. 

The  proposed  list  of  the  more 
environmentally  significant  changes  not 
otherwise  subject  to  State  review 
focusses  the  most  extensive  review 
procedures  on  a  relatively  manageable 
number  of  changes  that  involve  actions 
that  have,  or  potentially  have,  the 
greatest  environmental  consequences. 
Congress  clearly  intended  that  the  limits 
associated  with  section  112(j)  MACT 
decisions  and  early  reductions  be 
determined  in  the  context  of  the  title  V 
program.  Section  112(j)  targets 
implementation  after  the  efiiactive  date 
of  the  titie  V  program,  requires 
applicable  soiuces  to  file  a  permit 
application,  and  reqtiires  the  MACT 
limit  be  placed  in  a  title  V  permit 
Similarly,  Congress  in  section  112(i)(5) 
required  the  title  V 'permitting  autl^ority 
to  establidi  in  a  title  V  permit  an 
enforceable  emissions  limitation  for 
hazardous  air  pollutants  (HAPs) 
reflecting  the  early  reduction  whidi 
qualifies  the  source  for  an  alternative 
emission  limitation  exemption  from 
MACT. 

The  EPA  is  also  proposing  to  include 
in  the  more  environmentally  significant 
list  alternative  emission  limits  as 
authorized  by  an  approved  SIP  or 
program  under  section  112(1)  of  the  Act. 
Limits  such  as  alternative  RACT  or 
MACT  are  analogous  to  the  two 


preceding  types  of  limits  identified  by 
Congress  for  title  V  implementation. 
Accordingly,  they  warrant  extensive 
review  to  assure  that  genual  criteria 
contained  in  a  SIP  or  a  plan  approved 
pursuant  to  section  112(1)  of  the  Act  are 
applied  in  a  reasonable  and  enforceable 
fashion  to  a  particular  source  change. 
Mmeover,  as  ejqilained  subsequently, 
EPA's  objection  opportunity  tmder 
today's  proposal  wrould  fully  extend 
only  to  the  mate  environmentally 
significant  categories  of  changes.  Since 
under  section  110  Of  the  Act  EPA  must 
be  able  to  object  to  alternative  SIP  limits 
for  them  to  qualify  as  such,  it  is 
important  to  include  alternative  SIP 
limits  in  the  more  environmentally 
significant  category  of  changes.  Hie  EPA 
solicits  comment  on  whether  full 
public,  affected  State,  and  EPA  review 
are  necessary  for  alternative  MACT 
standards  established  under  a  section 
112(1)  program  or  whether  a  lesser 
degree  of  public,  affiscted  State,  and  EPA 
review  would  be  adequate. 

The  establishmmt  of  limits  on  the 
PTE  for  an  entire  source  or  plantwide 
emissions  caps  (see  below)  also 
warrants  a  similarly  high  level  of 
review.  Development  of  such  limits 
involves  a  comprehensive  review  of  a 
source's  emissions  to  restrict  a  source's   ' 
emissions  to  below  major  source 
thresholds.  Because  of  the  extensive 
nature  of  these  reviews,  the  Agency 
believes  that  a  3Q-day  public  review 
period  is  warranted  for  establishing 
such  caps.  While  proposing  these 
actions  as  being  more  environmentally 
significant,  the  Agency  does  solicit 
comment  as  to  whether  the 
establishment  of  (as  well  as  revisions  to) 
PTE  limits  can  be  classified  as  less 
envinuunentally  significant,  particularly 
for  limits  related  to  the  applicability  of 
minor  NSR. 

Finally,  the  Agoicy  believes  that 
changes  involving  shifts  to  new  or 
alternative  monitoring  approaches  not 
otherwise  matched  to  the  source  (e.g., 
through  a  prior  review)  can  often  have 
potentially  large  environmental  impacts, 
because  a  new  or  different  monitoring 
regime  could  inadvertently  allow 
raoissions  to  increase  without  causing  a 
violation  of  the  applicable  requirements. 
The  process  reserved  for  more 
environmentally  significant  changes  is 
appropriate  to  safeguard  the  integrity  of 
the  compliance  conditions  of  the  permit 
unless  another  prior  review  serves  this 
function  (e.g.,  major  or  minor  NSR 
under  today's  proposal).  Permitting 
authorities  could  approve  such  changes 
only  where  the  new  or  alternative 
monitoring  or  recordkeeping  method 
was  determined  adequate  to  assure 
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compliance  with  the  applicable 
remtirement 

The  EPA  solicits  comment  on  v^iether 
any  other  changes  not  sub^  to  State 
review  programs  should  be  designated 
for  inclusio&4n  the  more 
environmentally  significant  category. 

Other  Chaitges  Not  Sulked  to  State 
Review  Programs.  For  all  other 
categmies  of  changes  for  whidi  a  part  70 
permit  revision  is  required  but  that  are 
not  otherwise  subject  to  State  review,  a 
State  could  develop  a  process  that 
matches  the  review  to  the 
environmental  significance  of  the 
change.  These  categories  of  changes 
include,  but  are  not  limited  to: 

(1)  Revisions  to  emission  limits  restricting 
the  PTE  of  an  entire  source  or  any  emissions 
unit  including  any  PALs  for  defining 
applicability  of  NSR,  or  of  regulations 
implementtaig  section  112(g)  of  the  Act; 

(2)  Restrictions  on  the  PTB  irfany 
emissions  unit; 

(3)  Unique  limits  designed  to  meet  an 
q>plicable  requirement; 

(4)  New  alternative  operating  scenarios; 

(5)  Changes  within  the  same  monitoring 
method,  or  "intra-monitoring  changes;" 

(6)  Incorporation  of  MACT  com^ianoe 
details,  including  applicriiillty  and 
compliance  parameter  level  dedsions;  and 

(7)  Emissions  averaging  restrictions  made 
pursuant  to  a  standard  under  section  112(d) 
of  the  Act. 

For  these  changes.  States  again  might 
use  various  methods  to  provide 
adequate  public  participation,  including 
prior  or  after-the-fact  notice  and 
comment  periods.  As  noted  earlier, 
soiuces  often  take  limits  on  the  PTE  of 
an  entire  source  to  avoid  being  subject 
to  more  stringent  requirements  that 
otherwise  apply.  Sources  even  more 
frequentiy  take  limits  on  an  emissions 
unit  at  the  source  to  keep  the  unit  below 
major  modification  thresholds.  Revising 
plantwide  caps  or  establishing  or 
revising  PTE  limits  for  an  emissions 
unit  involve  making  judgments 
regarding  the  sufficiency  and  practical 
enforceability  of  a  limit  on  maximiun 
allowable  emissions  which,  if  exceeded, 
would  trigger  the  applicability  of  more 
environmentally  significant 
requirements.  For  this  reason  and  as 
with  significant  synthetic  minor  NSR 
actions,  EPA  would  expect  States  to 
provide  relatively  more  public  process 
for  significant  changes  to  PTE  limits  or 
caps.  It  would  make  litUe  sense  to 
require  full  process  to  establish  such 
plantwide  limits  or  caps  if  they  could  be 
revised  with  litUe  or  no  process.  Also, 
the  relative  environmental  significance 
of  MACT  applicability  and  compliance 
parameter  decisions  can  vary  with  the 
particular  MACT  standard  involved. 
The  EPA,  in  promulgating  individual 
MACT  standards,  will  provide  guidance 


whenever  it  believes  States  should 
provide  public  or  EPA  review  during 
the  permit  process. 

For  those  categories  of  changes  that 
are  determined  %  the  permittbig 
authority  to  be  de  niinimi*,  States  may 
incorporate  these  changes  into  part  70 
pennits  without  prior  review  by  the 
public,  affected  States,  or  EPA  or  an 
opportvmity  for  EPA  objection  or  for 
citizens  to  petiticm  EPA  to  object.  Tlie 
previousfy  described  considerations 
relevant  to  identifying  de  in<Tiimi« 
changes  subject  to  State  review 
programs  are  also  relevant  in 
determining  that  categories  of  changes 
not  otherwise  subject  to  State  review  are 
de  minimis.  States  could  also  exempt 
from  public  and  EPA  review  on  de 
minimis  grounds  dianges  that  qualify 
for  administrative  amendment  treatment 
under  section  70.7(d)  of  the  current  part 
70  rule.  These  include  changes  which 
correct  typographical  errors,  require 
more  frequent  monitoring  or  reporting 
by  the  permittee,  or  alter  ownership  or 
operational  control  of  a  soiuce.  The 
State  would  also  identify  other 
inconsequential  changes  as  de  minimin 
and  submit  a  list  of  those  changes  to 
EPA  when  submitting  part  70  program 
revisions  for  approval.  Either  me 
permittee  or  the  permitting  authority 
could  initiate  the  incorporation  of  any 
such  change  into  the  permit  by  issuing 
a  notice  describing  what  information  in 
the  part  70  permit  is  affected  and 
sending  the  notice  to  the  permitting 
authority  or  the  permittee  as 
appropriate.  The  notice  would  identify 
the  terms  of  the  existing  part  70  permit 
being  changed  and  any  new  terms 
needed  to  meetpart  70  permit  content 
requirements.  The  notice  would  revise 
the  pennit  upon  its  mailing  by  the 
source  to  the  permitting  authority 
through  certified  maU.  No  affirmative 
authorization  by  the  permitting 
authority  would  be  required  if  the 
permittee  initiates  the  change. 

Under  today's  proposal,  tne  State  part 
70  program  could  also  provide  that 
chuiges  need  not  imdergo  State,  EPA,  or 
public  review  before  they  are 
incorporated  into  the  part  70  pennit, 
provided  that  (1)  they  can  be  operated 
in  compliance  with  all  applicable 
requirements  and  the  federally- 
enforceable  terms  of  the  existing  part  70 
permit,  and  (2)  the  applicable 
requirements  they  trigger  do  not  entail 
source-specific  determinations  in 
applying  the  requirement  to  the  source. 

As  previously  noted,  many  minor 
NSR  programs  exempt  fit>m  minor  NSR 
altogether  changes  that  do  not  increase 
emissions  above  a  certain  amount,  or 
that  are  of  a  particular  type  or  category. 
These  changes  may  nonetheless  still  be 


subject  to  applicable  requirements  sudi 
as  NSPS  or  SIP  requirements.  A  small 
storage  tank,  for  example,  may  be 
exempt  from  NSR  in  certain  States,  but 
still  may  be  subject  to  RACT  or  NSPS 
requirements. 

To  the  extent  these  changes  do  not 
omflict  with  the  part  70  pennit  and  do 
not  trigger  requirements  that  entail 
sotirce-spedfic  tailoring,  EPA  is 
proposing  that  they  may  be  exempt  from 
any  additional  public,  affected  State,  or 
EPA  review  in  ue  part  70  process,  llie 
State  part  70  program  could  provide  that 
the  source  may  op>erate  the  change  upon 
submitting  a  notice,  provided  that  the 
change  can  be  operated  in  compliance 
with  the  existing  part  70  pennit.  In  the 
notice,  the  source  would  describe  the 
change,  describe  any  new  pennit  terms 
needed  to  assure  compliance  with  all 
applicable  requirements  and  relevant 
part  70  requirements,  and  certify  that 
the  change  is  eligible  for  this  process. 
The  part  70  permit  would  be  revised 
upon  mailing  of  the  notice  by  the  source 
to  the  permitting  authority  by  certified 
maiL  No  p>ermit  shield  would  attach  to 
changes  so  incorporated  into  permits, 
since  not  even  thie  permitting  authorify 
would  have  reviewed  whether  the 
source  correctiy  identified  all  of  the  Act 
requirements  applicable  to  the  change. 

E.  Opportunity  for  EPA  to  Object  and 
Permit  Shield 

Under  secticm  505  of  the  Act,  the 
Administrator  is  to  receive  and  review 
copies  of  permit  applications,  including 
applications  for  permit  revisions,  and  to 
object  to  the  issuance  of  any  permit 
which  contains  provisions  that  are 
determined  by  the  Administrates  as  not 
in  compliance  with  the  applicable 
requirements  of  the  Act,  including  tide 
V  requirements.  If  the  Administrator 
does  not  object  to  a  permit  within  the 
45-day  review  period  specified  by  the 
statute,  any  person  may  petition  the 
Administrator  to  do  so  within  60  days 
of  the  expiration  of  the  45-day  review 
period.  Under  the  Act,  the 
Administrator  may  waive  the 
requirements  for  receipt  and  review  of 
permits  for  any  category  of  sources 
covered  by  the  part  70  program  other 
than  major  sources. 

In  fulfilling  its  review  role  with 
respect  to  permit  revisions,  EPA  will 
consider  whether  (1)  all  applicable 
requirements  and  part  70  requirements 
to  which  the  source  is  subject  as  a  result 
of  the  change  are  contained  in  the 
permit  revision,  (2)  the  new  or  revised 
permit  terms  and  conditions  are 
enforceable  as  a  practical  matter,  and  (3) 
significant  procedural  requirements 
relating  to  adequate  public  participation 
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and  development  of  a  supporting  record 
have  been  met 

At  the  tame  time.  EPA  wants  to 
minimiwt  the  potential  for  Agency 
review  to  lengthen  unduly  t^  pomit 
revision  process.  The  Agency  is  thus 
proposing  to  limit  its  review  and 
objection  opportunity  in  several  ways 
that  will  focus  EPA's  limited  resoiirces 
on  providing  a  timelv  reaction  to  the 
mme  environmentally  significant  pomit 
revisicms. 

First,  for  the  more  enviroxunentally 
significant  dianges  (including  those  that 
are  subject  to  a  State  review  program 
and  those  that  are  not),  EPA  is 
proposing  that  the  Agency  would  be 
required  prior  to  the  pennitting 
authcnity  taking  final  action  on  the 
change  to  raise  any  objections  to  the 
proposed  change  for  any  defect  that  was 
reasonably  apparrat  during  the  public 
review  period.  Failure  by  me  Agency  to 
raise  a  timdy  objection  woidd  bu  it 
from  objecting  to  issiiance  of  the  permit 
revision,  except  in  response  to  a 
dtizan's  petition  imder  section  505(c). 
The  Agency  could  still  reopen  the 
pennit  far  cause  under  section  505(e)  of 
the  Act  and  $  70.7(g)  of  the  current  rule. 

Second,  changes  which  the  State 
proposed  and  ^A  approved  as  de 
minimis  under  the  Alabama  Power  test 
would  not  be  subject  to  any  EPA  review 
or  objection  opportunity  or  citizen 
petition  opportxmity  prior  to  renewal  of 
the  part  70  permit.  Changes  which  meet 
the  Alabama  Powa  de  minimis  test  are 
by  definition  environmentally 
insignificant,  and  EPA  is  therefore 
proposing  to  exercise  its  inherent 
administrative  authority  to  exempt  such 
changes  frtmi  the  public,  afiected  State, 
and  EPA  review  and  objection 
opportunities  tliat  otherwise  apply  prior 
to  permit  renewal.  To  the  extent  de 
minimis  changes  are  improperly  made 
or  incoqioiated  into  the  permit, 
corrections  can  be  made  by  reopening 
the  permit  or  when  the  permit  is 
renewed  with  little  or  no  cost  to  the 
environment,  provided  the  changes  are 
in  fact  de  minimis. 

Third,  for  the  less  environmentally 
significant  changes  that  do  not  qualify 
as  de  minimis.  EPA  is  proposing  to  limit 
its  review  and  (4>jection  opportunities 
for  at  least  the  first  5  years  following 
program  approval  For  such  changes. 
EPA  would  object  to  a  change  only  in 
response  to  a  citizen's  meritorious 
petition  imder  section  505(c)  where  the 
permit  revision  at  issue  would  likely 
lead  to  significant  adverse 
environmental  consequences.  During 
the  5-year  period,  the  Agency  would 
rely  on  consultation  with  State  officials 
and  audits  of  State  programs  to  assist 
and  monitor  implementaticMi  of  the 


pennit  revision  process  with  respect  to 
changes  in  the  less  environmentally 
significant  categ(»y.  Depending  on  what 
the  audits  reveal,  the  Agency  would 
revise  as  appropriate  the  time  period  or 
scope  of  the  above-described  iLnit  on  its 
objection  authority.  The  EPA 
contemplates  extending  the  waiver  in 
States  where  the  audit  reveals  no 
significant  problems  due  to  the  waiver, 
and  reinstating  the  objection 
opportunity  in  States  where  the  audit 
shows  otherwise. 

For  changes  in  the  more 
environmentally  significant  category. 
EPA  would  maintain  its  ftill  autbnity  to 
review  and  ol^ect  to  permits  on  its  own 
and  in  response  to  a  citizen's  petition. 
While  the  Agency  does  not  plan  to 
routinely  review  all  or  even  most  of 
these  changes.  EPA  believes  it  shtnild 
retain  its  authority  to  do  so  in  light  of 
the  potentially  large  emission  increases 
such  changes  entaU. 

The  Agexicy  believes  today's  proposed 
approach  to  exercising  its  review  and 
ol^ection  authority  would  facilitate 
efficient  implementation  of  the 
proposed  changes  to  the  part  70  permit 
revision  process.  Other  aspects  of 
today's  proposal  would  improve  the 
inte^ty  of  part  70  pennit  revisions  by 
enstiring  public  participation 
commensurate  with  the  environmental 
significance  of  the  change  and  public 
access  to  all  permit  revi^on  decisions. 
To  the  extent  that  potential  public 
involvement  increases,  there  is  less 
need  for  regular  EPA  oversight  The 
Agency  also  recognizes  dut  the  first 
years  of  implementing  any  new  or 
revised  program  are  the  most 
challenging.  States  will  need  time  and 
flexibility  to  work  through  the  many 
new  issues  that  will  inevitably  arise  as 
they  begin  to  implement  a  revised 
permit  revision  system.  States  are  more 
apt  to  seek  out  EPA's  help  in  addressing 
difficult  issues  of  first  impression  if  EPA 
is  in  the  role  of  colleague  rather  than 
overseer. 

Beyond  that,  EPA's  own  resources  are 
limited.  The  Agency  believes  that  its 
resources  would  be  best  used  to  focus 
on  the  more  environmentally  significant 
changes  and  to  assist  and  audit  States' 
implementation  of  their  programs.  The 
Agency  could,  as  an  exercise  of  its 
enforcement  discretion,  simply  refrain 
from  objecting  to  less  environmentally 
significant  changes.  The  Agency 
believes,  however,  that  to  realize  the  full 
benefits  of  its  proposed  approach  to 
exercising  its  objection  authority,  a 
regulatory  limit  is  necessary. 
Regulations  specifying  EPA's  role  in  the 
pennit  revision  process  would  best 
inform  the  pubUc,  States,  and  sources  as 
to  what  to  expect  and  allow  them  to 


plan  accordingly.  Particularly  in  the 
first  critical  years  of  program 
implementation,  a  reguwory  limit 
would  provide  an  important  measure  of 
certainty  and  stability  at  a  time  v^en  all 
affected  groups  are  leaming  the  new 
system. 

The  EPA  is  proposing  a  limit  on  ito 
authority  that  would  coincide  with 
States'  early  efforts  to  implement  the 
revised  program.  Th»  limit  on  its 
authori^  would  start  upon  approval  of 
each  revised  State  program  that 
implements  these  revisions  to  part  70 
and  would  continue  for  5  years. 

During  the  5-yeai  period.  EPA  would 
worie  with  States  to  ndlitate  a  smooth 
transition  to  the  revised  program.  Once 
State  program  revisions  were  up  and 
running,  the  Agency  would  also 
conduct  audits  to  determine  States' 
performance  in  meeting  mininvnTn 
program  requirements,  hi  conducting  its 
aucUts.  EPA  would  make  use  of  the 
appUcations  for  permit  revisions  that 
States  are  required  by  section  50S(a)  xsi 
the  Act  and  §  70.8  of  the  current  rule  to 
send  to  EPA  Based  on  the  results  of 
these  audits,  EPA  would  decide  whether 
to  revise  the  regulaticms  to  suspend  or 
extend  the  limit  on  its  objecticm 
authority  for  particular  States  or  States 
in  general. 

An  important  safeguard  in  EPA's 
proposed  approach  is  the  abiUty  of 
citizens  to  petition  the  Agency  to  object 
to  a  permit  revision  under  section 
505(c).  If  a  citizen's  petition  brings  to 
EPA's  attmtion  a  pennit  revision  that 
allegedly  fails  to  folly  or  accurately 
incorporate  all  applicable  requirements, 
including  title  V  requirements,  or  for 
which  required  opportunities  for  ptiblic 
review  were  not  provided,  the  Agency 
would  review  the  revision  for  possible 
objection.  Where  its  review  revealed  an 
environmentally  significant  error  in  the 
permit  revision.  EPA  would  object  For 
instance,  an  EPA  objection  would  be 
warranted  in  the  case  of  a  permit 
revision  that  purported  to  establish  or 
revise  limits  on  a  source's  potential  to 
emit  to  avoid  application  of  major  NSR 
if  the  permit  revision  would  in  feet 
allow  increases  above  major  NSR 
thresholds.  On  the  other  hand,  errors 
that  did  not  have  an  adverse 
environmental  eSsct  would  not  warrant 
an  EPA  objection.  Correction  of  such 
errors  could  await  permit  renewal  with 
little  or  no  cost  to  the  environment  and 
with  significant  potential  savings  to  the 
source. 

As  a  further  safeguard,  a  permit  shield 
would  not  be  available  for  permit 
revisions  to  incorporate  changes  in  the 
less  environmentally  significant 
category  unless  they  were  revised  and 
approved  by  EPA  in  response  to  a 


Fwtoral-gtgister  /  Vol.  60.  No.  169  7  Thursday,  August  31.  1995  /  Proposed  Rtiles  45543 


citizen's  petition.  In  other  words,  if  EPA 
were  to  find  that  a  source  was  not 
complying  with  an  Act  requirement  that 
became  applicable  to  the  source  as  a 
resuh  of  such  a  change,  the  Agency 
could  take  enforcement  action  against 
the  soiuoe^or  its  non-compliance.  The 
chance  that  a  pennit  revision  would 
somehow  incnrectly  inccHporate 
applicable  requirements  due  to  a  lack  of 
EPA  review  woiild  thus  be  ofEset  by  the 
prospect  of  EPA  enforcement  of 
underlying  appUcable  requirements. 

In  summary,  EPA  believes  that  the 
benefits  of  limiting  its  objection 
authority  with  respect  to  the  less 
environmentally  significant  changes 
outweigh  the  potential  risk  of  the 
limitations,  particularly  in  view  of 
citizens'  petition  opportunity.  The 
Agency  solicits  ctmunent  on  its 
proposed  limitations  and  on  its  legal 
authority  to  establish  them. 

Several  parties  have  asked  EPA  to 
clarify  how  it  would  implement  EPA's 
objection  opportimity  fox  dumges  that 
have  previously  imdergone  major  NSR 
or  minor  NSR  where  a  citizen  petitions 
for  an  EPA  objection  and  the  ^eged 
error  would  have  a  significant 
environmental  affect.  Section  505(b)  of 
the  Act  provides  for  an  objection  if  the 
pennit  "contains  provisions  .  .  .  not  in 
compliance  with  the  appUcable 
requirements  of  this  Act,  including  the 
requirements  of  an  aj^Ucable 
implementation  plan."  To  assiue  that 
the  permit  contains  provisions  that  are 
in  compliance  with  all  applicable 
reqiiirements  of  the  Act,  including  SIP 
requirements,  EPA  woiild  review  a 
change  resulting  fiom  a  NSR  action  to 
see  if  the  terms  of  the  NSR  permit  were 
properly  incorporated  into  the  part  70 
permit,  if  the  terms  are  enforceable,  and 
if  the  applicable  substantive  and 
procedural  requirements  for  public 
reviewand  development  of  supporting 
documentation  were  followed.  For 
major  NSR  EPA  would  review  the 
process  followed  by  the  permitting 
authority  in  determining  best  available 
control  technology  (BACT)  or  lowest 
achievable  emission  rate  (LAER)  to 
assiue  that  the  required  SIP  procedures 
(including  pubUc  participation 
opportimities)  were  substantially  met  * 
and  that  any  determination  by  the 
pennitting  authority  was  properly 


4Th«  Agency  would  only  object  to  ■  pert  70 
pennit  far  procedural  enor*  wlieie  EPA  determined 
that  the  pioceM  required  by  the  SIP  was  not 
Collowed  and,  as  a  result,  "the  errors  were  ao 
serious  and  related  to  matter*  of  such  central 
relevance  to  the  rule  that  there  is  a  substantial 
lUcalihood  that  the  (pennit)  would  have  been 
significantly  changed  if  such  errors  had  not  been 
made."  This  is  the  same  standard  courts  are  to 
apply  in  ravienring  Agency  procedural  miatakee 
under  the  Act  (see  section  307(dMB)  of  the  Act). 


supported,  described  in  enfiorceable 
terms,  and  consistent  with  all  applicable 
requirements. 

The  EPA's  purpoee  in  reviewing 
whether  an  NSR  action  was  consistent 
with  all  applic^le  reqiiirements  would 
be  to  assure  that  any  BACT 
requirements  were  at  least  as  stringent 
as  any  other  applicable  requirements 
such  as  an  NSPS  and  that  any  minimnin 
control  requiranents  specifically 
articulated  in  the  SIP  were  met.  The 
EPA  would  not  second-guess  case-by- 
case  technology  determinations  that 
meet  the  minimiun  criteria  set  forth 
above.  For  more  environmentally 
significant  changes  subject  to  minor 
NSR,  EPA  would  also  examine  the 
calculations  used  to  base  any  decision 
that  minor  rather  than  major  NSR  was 
applicable  to  the  change. 

At  the  discretion  of  Qie  pennitting 
authority,  the  permit  shield  would  be 
available  for  changes  in  the  more 
environmentally  significant  category,  in 
view  of  the  public,  affected  State,  and 
EPA  review  opportunities  provided  for 
those  changes.  For  all  other  clumges.  the 
permit  shield  would  be  available  only 
for  terms  that  are  reviewed,  revised,  or 
added  by  EPA  in  response  to  a  citizen's 
petition. 

For  permit  revisions  other  than  those 
for  de  minimis  changes,  citizens  would 
have  60  days  after  the  expiration  of  any 
EPA  opportunity  to  object,  or  from  the 
time  the  permitting  authority  notified 
the  pubUc  as  to  its  approval  of  the 
permit  revision,  to  petition  the 
Administrator  to  make  such  objection. 
As  in  the  current  part  70,  any  petition 
would  (1)  have  to  be  based  only  on 
objections  to  the  permit  which  were 
raised  with  reasonable  specificity 
during  any  prior  opportimity  for  pubUc 
comment  (unless  the  petitioner 
demonstrates  that  it  was  impractical  to 
raise  such  objections  at  that  time);  (2) 
have  to  be  based  on  germane  and  non- 
frivolous  grounds;  and  (3)  have  to  raise 
issues  related  to  the  incorporation  of  or 
correctness  of  applicable  requirements, 
enforceabiUty,  or  procedural 
requirements  concerning  public  review 
consistent  with  EPA's  ability  to  object 

The  EPA  would  like  to  avoid 
lumecessary  petitions  wherever 
possible.  Accordingly,  the  Agency 
suggests  that  concerned  citizens  work 
with  EPA  early  on  in  the  process  to 
resolve  as  many  concerns  as  possible 
before  they  rise  to  the  level  of  a  formal 
petition. 

The  Agency  is  aware  of  industry 
concerns  that  tmcertainty  is  created  by 
allowing  citizens  to  petition  EPA  to 
object  to  less  environmentally 
significant  changes.  Because  such 
changes  by  thefr  nature  are  less 


enviroxunentally  significant,  industry 
has  suggested  that  the  opportunity  for 
dtizens'  petitions  be  postponed  until 
permit  renewal.  The  EPA  believes  that 
such  postponement  conflicts  with  the 
exphdt  provisions  of  section  505(b)(2). 
Moreover,  as  explained  previously,  at 
least  some  type  of  changes  in  the  less 
environmentaUy  significant  category 
have  large  potential  environmental 
consequences  because  they  shield  a 
soiuce  from  more  stringent 
environmental  controls.  The  Agency  has 
attempted  to  address  industry  concerns 
by  allowing  States  to  notify  the  pubUc 
of  permit  revisions  on  a  batched  basis 
whwe  soiuces  must  make  changes 
frequently  (see  following  Section  II.  F. 
Flexible  Pennits).  The  EPA  also  solicits 
comment  on  whether  there  is  a  legal 
basis  for  postponing  the  opportunity  for 
citizen  petitions  on  less 
environmentally  significant  changes 
tmtil  permit  renewal. 

F.  Flexible  Permits 

Aside  from  providing  streamlined 
permit  revision  procedures,  a  permit 
system  can  promote  source  flexibility  by 
providing  opportunities  to  design  a 
pennit  whidi  will  minimiTo  the  need 
for  permit  revisions.  Many  ways  have 
been  identified  to  achieve  this, 
including  use  of  wont  case  limits  and 
alternative  scenarios  (56  FR  21746-49, 
May  10, 1991).  In  addition,  as  the  July 
21, 1992  preamble  to  the  final  part  70 
rulemaking  stated,  there  are  no 
limitations  on  changes  which  do  not 
trigger  any  applicable  requirements  and 
which  are  not  proldbited  or  addressed 
by  the  permit 

Section  502(b)(10)  of  the  Act  requires 
States  to  design  their  title  V  programs  to 
allow  changes  to  be  made  at  a  soiuoe 
without  revising  fhe  soim»'s  tide  V 
permit  so  long  as  the  change  does  not 
exceed  the  emissions  allowable  imder 
the  permit  and  does  not  constitute  a 
"modification  tmder  any  provision  of 
[title  I  of  the  Act]."  The  current  rule 
implements  section  502(b)(10)  by 
providing  soiux:e8  with  a  potential 
means  of  establishing  emissions  caps  in 
part  70  pennits.  Caps  may  be  designed 
such  that  changes  can  be  made  at  a 
soiuc»  without  triggering  reviews  which 
can  produce  additional  appUcable 
requirements  (e.g.,  NSR  or  section 
112(g)  requirements),  and  thus  the  need 
for  a  permit  revision,  provided 
emissions  do  not  exceed  the  cap.  The 
current  rule  further  provides  that 
sources  granted  such  a  cap  may  comply 
with  the  cap  through  emissions  trading 
as  provided  by  the  terms  of  the  cap. 

As  discussed  in  the  August  1994 
proposal,  EPA  believes  tl^t  the 
flexibihty  afforded  by  section  502(b)(10) 
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is  a  mandatory  mininnim  element  of 
State  pennit  programs.  In  that  notice, 
the  Agency-  proposed  to  revise  the 
current  rule  to  require  States  to  establish 
a  cap  in  a  source's  permit  at  the  source's 
request,  so  long  as  the  source  proposed 
a  cap  that  met  the  terms  of  section 
5O20))(lO)  (as  well  as  the  enforceability 
requirements  set  forth  in  §  70.6).  In 
addition,  the  Agmcy  proposal  would 
require  the  permit  applicant  to  include 
in  its  application  proposed  replicable 
procedures  and  permit  terms  that  ensure 
the  emissions  cap  is  enforceable  and 
trades  pursuant  to  it  are  quantifiable 
and  enforceable.  Any  pennit  terms  and 
conditions  establishing  such  a  cap  or 
allowing  such  trading  could  be 
established  only  in  a  fuU  permit 
issuance  process.  The  permitting 
authority  would  not  be  required  to 
include  in  the  cap  or  emissions  trading 
provisions  any  emissions  units  where 
the  pennitting  authority  determined  that 
the  emissions  were  not  quantifiable  or 
where  it  determined  that  there  were  no 
replicable  procedures  or  practical  means 
to  enforce  the  emissions  trades.  The 
pennit  shield  described  in  §  70.6(f) 
could  extend  to  terms  and  conditions 
that  allowed  such  increases  and 
decreases  in  emissions. 

As  discussed  in  the  July  1992 
preamble  (57  FR  32267-8)  and  in  the 
August  1994  preamble  (59  FR  44471-2). 
EPA  encourages  the  development  of 
trading  provisions  in  part  70  permits 
consistent  with  section  502(bKlO).  As 
allowed  in  the  SIP,  the  Agracy  believes 
that  an  important  option  for  flexibility 
can  be  established  through  part  70 
trading  conditions  which  are  specific 
enough  so  that  any  source  authorized  to 
use  them  has  a  clear  method  of 
demonstrating  compliance  through  the 
trading  program  without  the  need  for  a 
permit  revision.  As  described  in  more 
detail  in  the  July  1992  preamble,  the 
trading  procedures  approved  into  the 
SIP  must  assure  that  each  trade  is 
quantifiable,  accountable,  enforceable, 
and  based  on  replicable  procedures  and 
meets  the  underlying  requirements.  One 
example  of  the  type  of  trading  program 
which  could  provide  such  flexibility  is 
the  open  market  trading  system 
proposed  on  August  3, 1995  (60  FH 
39668).  Under  this  approach,  EPA 
intends  to  allow  sources  to  engage  in 
trading  of  "discrete  emissions 
reductions"  to  achieve  compliance  with 
those  applicable  requirements 
authorized  for  such  compliance  in  the 
SIP  and  in  the  permit.  Another  example 
would  be  the  "emissions  budget" 
program,  such  as  the  acid  rain  program 
for  sulfur  dioxide,  under  which  sources 
can  use  allowances  to  meet  the 


underfying  requirements.  It  is  auroitly 
envisioned  that  the  part  70  pennit  need 
only  contain  a  generic  trading  provision 
requiring  that  sufficient  discrete 
emissions  reductions  be  held  to  meet 
those  applicable  requirements  which  are 
open  for  trading.  Permit  revisions  would 
not  be  needed  to  in^l«n«it  any  trades, 
but  the  trading  rule  may  mandate  that 
the  part  70  permit  contain  certain 
reporting  and  recordkeeping  obligations 
to  assure  the  integrity  of  the  trades 
themselves. 

Another  option  for  flexibility 
described  in  the  August  1994  proposal 
allows  the  part  70  permit  to  contain 
"advance  NSR"  provisions  to  the  extent 
compatible  with  State  NSR 
requirements.  Such  advance  NSR 
provisions  provide  for  including  the 
result  of  the  preconstruction  review 
process  up  front  in  the  operating  permit, 
including  any  part  70  pennit  terms 
needed  to  address  suchiiiture  changeCs). 
Such  a  provision,  however,  must  be 
compatible  with  the  constraints  of  the 
applicable  requirements  (e.g.,  limits  on 
the  term  of  a  BACT  determinaticui)  and 
be  developed  with  its  implicaticMis  of 
those  requirements  in  mind  (e.g., 
possible  consimiption  of  the  PSD 
increment).  Many  States  should 
immediately  be  «^le  to  rely  (m  this 
provision  to  avoid  the  need  for  a 
separate  NSR  pennit  or  an  operating 
permit  revision  to  be  issued  when  the 
source  actually  makes  the  change.  Even 
where  the  issuance  of  a  preconstructiQii 
permit  is  required,  the  need  for  a  part 
70  permit  revision  can  still  be  avoided 
imless  the  NSR  process  results  in  new 
or  different  terms  that  must  be  placed  in 
the  part  70  permit. 

Several  questions  have  arisen 
regarding  ue  practicality  of  such  caps 
and  advance  NSR  provisions.  Concerns 
have  been  raised  that  these 
opportimities  would  be  severely  limited 
by  section  502(b)(10)  of  the  Act.  While 
allowing  certain  changes  at  a  source  to 
occur  without  a  permit  revision,  this 
provision  excludes  title  I  modifications 
from  this  relief  and  subjects  eligible 
changes  to  a  7-day  advance  notification 
requirement 

the  EPA  believes  that  section 
502(b)(10)  was  enacted  by  Congress  to 
provide  additional  flexibility  to  sources 
and  not  to  restrict  any  flexibility  that 
already  may  be  available  under  the 
regulations  governing  explicable 
requirements.  For  example,  section 
502(b)(10)  would  not  preclude  the 
incorporation  into  a  part  70  permit  of  an 
NSR  pennit  which  defines  how  future 
changes  at  a  source  could  occur  in  a 
maimer  that  would  meet  the  relevant 
NSR  requirement.  The  part  70  permit 
itself  may  also  define  the  scope  of  future 


NSR  obligations  for  the  source  so  long 
as  this  is  allowed  imder  the  State's 
pennitting  program.  No  NSR 
requirements  are  drcumventedunder  . 
such  an  approach.  Rather,  compliance  is 
determined  beforehand  so  that  the 
source  may  operate  the  pre-approved 
change  without  first  obtaining  a  pomit : . 
revision.  The  source  would  efiectively 
have  a  blueprint  analogous  to  a  type  of 
ahemative  scenario  imder  which  to 
operate  if  any  of  the  pre-approved  NSR 
changes  were  to  occur. 

The  exact  design  of  an  emissions  cap 
to  meet  $  70.4(b)(12)(i)  of  the  August 
1994  proposal  and  section  502(b)(10) 
will  depend  on  the  nature  of  the 
prospective  source  operation  and  the 
scope  of  the  relevant  applicable 
requirements,  includii^  the  State's  NSR 
programs  and  of  regulations 
implementing  section  112(g).  For 
example,  in  one  State  it  may  be  possible 
to  define  a  PAL  (or  series  of  PALs) 
which  defines  when  such  requirements 
would  be  triggered.  In  other  situations 
(e.g..  whwe  minor  NSR  applies  and 
requires  a  case-by-case  tCH:nnology 
review  whenever  new  capacity  would 
be  established),  the  PAL  or  series  of 
PALs  would  need  to  be  coupled  with  an 
advaiu»  NSR  provision  to  address  all 
NSR  situations  including  those 
requiring  an  advance  tedmology  review 
of  any  changes  for  which  pre- 
authorization  was  sought  under  the 
PAL. 

Concerns  have  been  raised  that  the  7- 
day  advance  iu>tice  provision  of  section 
502(b)(10)  could  hinder  a  source's 
ability  to  respond  quickly  to  changing 
market  ccmditions  by  malcing  changes 
already  authorized  under  a  cap.  The 
Agency  believes  that  the  section 
502(b)(10)  notification  requirement  can 
be  met  by  a  generic  notice  describing  a 
class  of  trades  authorized  by  the  permit 
and  the  source's  intent  to  engage  in  such 
trades  during  a  specified  period  of  time. 
This  notice  miist  be  sent  at  least  7  days 
prior  to  initiating  trading  of  emissions 
under  the  cap,  which  incidentally  could 
require  notification  during  permit 
issuance  where  a  facility  intends  to 
trade  as  soon  as  it  receives  its  pennit. 

Concerns  have  also  been  raised  that 
caps  created  pursuant  to  the  regulations 
at  §  70.4(b)(12)  implementing  section 
502(b)(10)  would  be  severely  limited  if 
the  Agency  were  to  interpret  the  title  I 
modification  limitation  in  502(b)(10)  to 
include  changes  subject  to  minor  NSR. 
As  discussed  in  the  next  section  of  this 
preamble,  (see  Section  II.  G.  Title  I 
Modifications),  the  Agency  is  proposing 
to  add  regulatory  language  that  defines 
the  scope  of  title  I  modification  to 
clearly  exclude  modifications  subject  to 
States'  minor  NSR  programs.  This  acti<Hi 
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would  directly  resolve  these  concerns. 
Thus,  under  today's  propwal.  this 
definition  of  title  I  modification  will 
enhance  the  ability  of  sources  to  design 
emiwrions  cap  permits  pursuant  to 
section  S02(b)(ld). 

To  promote  greater  certainty  in 
impmnenting  caps  under  section 
502(b)(10),  the  Agency  proposes  to 
codify  into  the  pari  70  regulations  the 
previous  clarifications  regarding 
emissions  caps  and  advance  N^ 
provisions.  Under  today's  proposal,  EPA 
would  build  upon  its  August  1994 
proposal  by  defining  in  §  70.2  advance 
NSR,  alternative  scmarios,  emissions 
cap  permits,  and  PALs.  The  Agency 
further  proposes  to  add  to  §  70.4(b)(3) 
the  obligation  to  issue  emissions  cap 
permits  pursuant  to  §  70.4(b)(12)(i) 
(regarding  the  mandatory  nature  of 
emissions  caps)  as  the  Agency  proposed 
to  revise  it  in  the  August  1994  proposal. 
This  would  require  a  permitting 
authority  to  accept  eiiforceable  permit 
conditions  proposed  by  a  part  70  source 
that  (1)  establish  limits  that  keep  the 
soiirce  from  being  subject  to 
requirements  that  apply  above  the  limit 
and  (2)  assxue  compliance  with 
requirements  applicable  to  future 
operations  in  which  the  source  may 
engage  so  as  to  avoid  permit  revisions. 
These  conditions  womd  be  established 
during  permit  issuance  or  permit 
revision  procedures  for  the  more 
environmentally  significant  changes. 

To  illustrate  the  type  of  flexibility  that 
is  available  using  a  part  70  created  cap 
incorporating  advance  NSR,  the  Agency 
refers  readers  to  a  draft  pennit  providing 
a  plant-wide  emission  limit  for  a 
semiconductor  facility.  A  copy  of  this 
permit  is  available  in  the  docket  for  this 
rulemaking.  This  pennit,  when  final, 
will  include  terms  that  allow  the  source 
to  imdertake  process  changes  without  a 
permit  revision  by  combining  an 
emissions  cap  on  HAPs  that  renders  the 
source  a  syntnetic  minor  and  an 
emissions  cap  on  criteria  pollutants 
with  an  advance  NSR  provision 
authorizing  certain  types  of  changes 
involving  VCX^s  and  specific 
exemptions  for  insignificant  activities 
and  emissions.  Under  this  draft  permit, 
the  source's  routine  changes  will  not 
trigger  a  part  70  permit  revision 
obligation  so  long  as:  (1)  Each  change 
complies  with  applicable  RACT  and  SIP 
requirements;  (2)  each  change  triggers 
no  newly  applicable  requirement;  and 
(3)  total  emissions  do  not  exceed  an 
aggregate  emisnon  limit  for  VOCs.  This 
permit  also  incorporates  additional 
conditions  for  pollution  prevention 
planning,  reporting,  and  training  to 
assure  compliance  with  the  emissions 
cap.  The  final  permit  will  also  contain 


monitoring  and  other  conditions 
sufficient  to  demonstrate  compliance 
with  the  VOC  emission  limit. 

While  this  permit  is  not  yet  final,  EPA 
considera  the  basic  approach  used  in 
this  pennit  as  acceptable  and 
appropriate  xmder  part  70  and 
anticipates  that  it  will  serve  as  a  useful 
model  which  offore  operational 
flexibility  in  an  environmentally 
protective  fiamewoiiL  When  a  final 
decision  is  made  on  the  specific  permit, 
it  will  be  placed  in  the  dcKket  for 
today's  rulemaking. 

The  EPA  encourages  the  use  of  the 
approach  employed  in  the  draft  permit 
by  permitting  authorities  seeking  to 
minimize  administrative  burdens  and 
maximize  the  flexibility  of  regulated 
bdlities,  particularly  those  which  make 
frequent  process  changes  that  have  a 
relatively  small  impact  on  emissions. 
The  EPA  does  note,  however,  that  the 
terms  and  conditions  needed  to  meet 
minor  NSR  in  advance  may  well  vary 
from  State  to  State.  In  particular,  States 
with  case-by-case  control  requirements 
approved  as  part  of  their  minor  NSR 
programs  may  require  more  specific 
conditions  to  allow  sources  to  quaUfy 
for  advance  NSR.  The  EPA  solicits 
comment  on  the  acceptability  and 
effectiveness  of  this  approach. 

Concerns  have  also  oeen  raised 
regarding  the  vast  quantity  of  trivial 
changes  that  can  occur  each  year  at 
certain  sources,  including  those  in  the 
electronics  sector.  These  changes  are 
peripheral  to  the  core  processes  of  a 
source  and  often  do  not  affect 
emissions.  In  these  cases,  other  types  of 
advance  NSR  conditions  are  potentially 
useful.  In  particular,  the  part  70  permit 
can  define  in  advance  a  list  of  ac^vities 
which  the  permitting  authority 
acknowledges  are  not  physical  changes 
or  changes  in  the  method  of  operation 
and  therefore  do  not  trigger  minor  NSR. 
Such  changes  when  they  subsequenUy 
occur  would  not  precipitate  the  need  for 
a  part  70  permit  revision,  since  they 
would  not  trigger  minor  NSR.  The  Ust 
of  these  activities  developed  by  the 
Oregon  Department  of  Environmental 
Quality  which  EPA  has  placed  in  the 
docket  serves  as  an  example  of  what 
mij^t  be  defined  in  individual  permits. 

Finally,  the  Agency  would  like  to 
clarify  that  NSR  registration  provisions 
under  an  EPA-approved  minor  NSR 
program  that  only  require  reporting  of 
changes  in  emissions  levels,  provided 
total  emissions  stay  below  certain 
prescribed  limits,  could  often  be  treated 
in  the  part  70  |}ermit  as  a  generic 
requirement  which  requires  any 
necessary  reporting  or  notification  by 
the  source  to  the  permitting  authority 
but  does  not  require  a  revision  to  the 


permit.  Alternatively,  implementation 
of  such  NSR  registration  rules  would  be 
eligible  for  permit  revision  by  source 
notice  (see  the  previous  discussion. 
Other  Changes  Not  Otherwise  Reviewed 
by  States)  where  the  appbcable 
requirement  itself  allows  for  updating 
the  permit  through  a  notification 
procedure.  Where  neither  of  these 
approaches  to  SlP-required  NSR 
registration  can  be  implemented  (e.g.. 
State  reqiiires  individual  permit 
revisions  for  each  transaction),  the 
Agency  solicits  comment  on  the  ability 
to  allow  permitting  authorities  to  collect 
and  batch  process  changes  over  a 
month's  time  period  and  conduct  one 
part  70  permit  revision  at  that  time.  This 
option  would  be  available  only  for  those 
changes  that  were  defined  by  the 
program  as  being  individually  eligible 
for  this  treatment  and  that  did  not 
conflict  with  the  part  70  permit. 

G.  Titie  I  Modifications 

The  meaning  of  the  section  502(b)(10) 
limitation,  "modifications  under  any 
provision  of  tiUe  I,"  has  been  disputed 
since  the  rule's  promulgation.  In  its 
proposed  rule  to  revise  the  criteria  for 
granting  State  programs  interim 
approval  (59  FR  44572  (August  29, 
1994)),  EPA  proposed  that  the  phrase 
"modifications  under  any  provision  of 
tide  I"  would  include  not  only  changes 
subject  to  the  major  NSR  requirements 
of  parts  C  and  D  of  titie  I  but  also  those 
subject  to  minor  NSR  programs 
established  by  the  States  pursuant  to 
section  110(a)(2)(C),  whidi  is  also  in 
titie  I.  Based  on  that  reading,  EPA  in 
August  1994  proposed  in  part  to 
interpret  the  titie  I  modification 
language  of  the  current  rule  (which  is 
found  in  the  provisions  governing  minor 
permit  modification  procedures  and  off- 
permit  as  well  as  those  implementing 
section  502(b)(10))  to  include  minor  as 
well  as  major  NSR. 

In  response  to  the  August  1994 
proposal,  EPA  received  many  comments 
from  industry  and  States  strongly 
contending  that  the  proper 
interpretation  of  the  titie  I  modification 
limitation  of  the  current  rule  should  be 
read  to  exclude  minor  NSR.  These 
commenters  noted  that  EPA  had  itself 
effectively  defined  the  term  to  exclude 
nunor  NSR  in  the  preamble  to  the  May 
1991  proposed  rule  (56  FR  21746-47 
and  footnote  6).  They  argued  that 
commenters  on  the  May  1991  proposed 
rule  relied  on  that  definition,  that  EPA 
did  not  change  the  definition  in 
promulgating  the  final  rule  in  July  1992, 
and  therefore  that  EPA  was  not  free  to 
change  its  interpretation  without 
imdertaking  further  rulemaking.  Many 
comments  also  pointed  out  that  EPA's 
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August  1994  proposal  to  include  minor 
NSR  in  the  scope  of  title  I  modifications 
would  have  the  effect  of  greatly 
reducing,  and  in  some  cases  virtually 
eliminating,  the  relief  that  Congress 
sought  to  provide  sources  under  section 
502(bUlO)  (i.e..  to  avoid  permit 
ievisi(ms  for  changes  that  do  not 
increase  allowable  emissions  and  are 
not  title  I  modifications). 

Most  small  changes  at  sources,  if  they 
are  subject  to  any  Act  requirements,  are 
subject  to  minor  NSR.  Conversely,  if 
they  are  not  subject  to  minor  NSR.  they 
are  generally  not  subject  to  any  other 
Act  requirements.  Since  changes  that 
are  not  subject  to  any  Act  requirement 
and  not  otherwise  barred  by  the  permit 
may  be  made  without  revising  the 
permit,  limiting  die  scope  of  secticm 
502(b)(10)  to  changes  that  are  not 
subject  to  either  minor  or  major  NSR  or 
section  112(g]  would  limit  thexdief 
provided  by  that  section  to  a  relatively 
small  number  of  changes  in  most  States. 
Only  changes  below  the  threshold  for 
minor  NSR  set  by  tha  State  would  be 
eligible  aa  a  section  502(b)(lQ)  change. 
In  States  with  extens^  minor  NSR 
programs  (e.g..  those  with  low 
thrmholds  or  those  where  any  increase 
in  emissions  is  consideied  a 
modification  and  therefore  subject  to 
minor  NSR).  virtually  no  changes  would 
be  eligible  for  section  502(b)(10) 
treatment  Depending  on  the  State, 
interpreting  title  I  modifications  to 
include  minor  NSR  Mrould  &us  mean 
that  few  if  any  souxoe  rjimny  could  be 
accomplidiea  under  section  502(b)(10). 
and  would  theiriiy  frustrate  Congress's 
intent  in  wiacting  section  S02(b)(10>4o 
minimiTW  the  need  for  a  permit  revision. 

Many  commanters  to  the  August  1994 
proposal  suggested  titaX  in  using  the 
phrase  "a  modification  under  any 
provisian"  of  title  I  Congress  was 
referring  to  those  modifications  which 
title  I  itself  defines.  generaUy  by  means 
of  an  emissions  level  above  which 
specified  control  requirements  q>ply. 
Parts  C  and  D  of  title  !  and  sectxas 
li2(g)  all  specifically  define  the  term 
"inodificaticQ"  for  purposes  of  those 
proviriODS.  By  contrast,  section 
110(a)(2KC)>  the  basis  for  State  minor 
N^  programs,  does  not  define  the  term 
"modlficatian."  What  constitutes  a 
modificatiop  for  minor  NSR  purposes  is 
a  matter  for  each  State  to  decide  in 
feahioning  its  minor  NSR  program,  and 
under  the  statute  and  appncable 
regulations.  States  have  broad  authority 
to  determine  the  scope  of  their  minor 
NSR  programs.  Many  commanters 
contcnided  that  Confess,  by  limiting  the 
scope  of  saction  502(b)(10)  to  changes 
that  an  not  title  I  nnxUfications. 
intmded  to  establish  size  threshold&fos 


those  changes  that  could  be  made  using 
the  flexibility  afibrded  by  that  section 
and  that  the  intended  size  thresholds 
are  those  contained  in  the  provisions  of 
title  I  itself. 

The  EPA  believes  that  the  totm  title  I 
modification  should  be  read  in  the 
context  of  section  502(b)(10)  as  not 
including  minor  NSR.  While  the 
statutory  term,  "modifications  under 
any  provision  of  title  I,"  is  arguably 
broad  on  its  fsoe,  giving  the  term  its 
broadest  meaning  would  largely  (and  in 
the  case  of  some  States,  almost  entirely) 
frustrate  Congress'  clear  intent  that 
soxirces  be  afforded  flexibility  under 
States'  title  V  programs  to  make  some 
changes  that  do  not  require  a  permit 
revisicm.  As  oommenten  noted, 
virtually  no  changes  woidd  be  eligiUe 
for  section  502(b)(10)  treatment  in  States 
with  extensive  minor  NSR  programs  if 
EPA  adopted  the  broadest 
interpretation. 

The  House  Report  on  the  Clean  Afr 
Act  Amendments  of  1990  indicates  that 
the  drafters  of  title  V  were  interested  in 
establishing-minimum  criteria  for  State 
programs  to  afford  some-measure  of 
national  uniformity  in  title  V 
permitting.  H.R.  Report  101-490, 103 
Cong.,  1st  Sess.,  p  343.  Those  mhiimMTn 
criteria  are  spelled  out  in  section  S02(b), 
including  in  section  502(bHlO).  In  lig^t 
of  Ae  le^slative  history,  EPA  believes 
that  it  would  be  iiiqppio|Hiate  to  define 
the  title  I  moriificatiOB  Ihnitation  on  the 
flexibility  afibrded  by  section  502(b)(lj0) 
in  a  way  that  could  and  does  vary^ 
widely,  depending  on  the  scope  of  a 
State's  minor  NSR  program.  TixB 
obvious  sizing  purpose  of  the  title  I 
modification  umitation  also  strongly 
suggests  that  Congress  had  in  mind  the 
thresh<^ds  it  established  elsewhere  in 
title  I,  not  the  thresholds  that  States  are 
free  to  let  in  feshioning.  their  mhfior  NSR 
programs.- 

To  interpret  the  title  I  modificatian 
limitation  to  includrminor  NSR  might 
also  hava.  die  counterproductive  eiEect 
of  creating  an  incraitive  for  States  txr 
scale  back  the  scope  oftheir  nnnor  NSR 
programs.  If  title  I  modification  wara 
interpreted  to  include  minor  N91. 
States  interested  in  allowring  their 
sources  to  take  mom  advantage  of  the 
flexifaility  offered  by^ection  502(b)(10) 
might  find  K  necessary  to  narrow  the 
scope  of  their  minor  NSR  programs  (e.g., 
set  higher  threshold  levels)  so  that  more 
changes  would  escape  being  classified  a 
title  I  modification.  But  tiie  1990 
Amendments  to  die  Act  areOmgress' 
testament  that  more,  not  less,  needs  to 
be  done  to  clean  up  dia  nation's  air. 
States  with  extensive  minor  NSR 
programs  are  generaUy  those  States  - 
which  face  the  stifiast  challenge  in  . 


meeting  and  maintaining  national  air 
quality  standards.  It  would  be 
counterproductive  if  States  were 
pres8\ired  to  cut  back  their  air  pollution 
control  programs  for  new  or  modified 
sources  to  take  advantage  of  title  V 
permitting  flexibility  wdbd  those 
programs  are  needed  more  than  ever  to 
achieve  clean  air. 

As  previously  noted,  the  issue  of  the 
proper  interpretation  of  the  term  title  I 
modification  is  also  relevant  to  the 
scope  of  the  ament  rule's  minor  pennit 
modification  provisions.  Those 
provisions  allow  any  change  that  meets 
specified  criteria,  including  not  being  "a 
modification  imder  any  provision  of 
title  I."  to  be  incorporated  into  a  tide  V 
pennit  using  streamlined  procedures 
which  do  not  include  an  opportimity  for 
public  participation.  In  the  case  of  these 
provisions,  the  title  I  modification 
criterion  is  not  derived  frx>m  the  statute 
but  was  promulgated  by  EPA  as  a  means 
of  sizing  (dianges  eligil^  for  minor 
permit  modification  procedures.  Here, 
too.  the  phrase  used  ^  the  Agency  to 
describe  the  limitation  is  broad  on  its 
fece.  However.  EPA  acknowledges  that 
it  effsctivriy  characterized  the  scope  of 
that  term  in  its  explanation  in  the  May 
1991  proposed  ruumaking  preamble 
and  that  States  and  sources  have  relied 
on  that  explanation.  The  Agency  thus 
believes  that  the  term  should  be 
interpreted  in  that  manner  fior  purposes 
of  the  current  rule. 

Today's  notice  is  a  proposal,  and  EPA 
thus  intends  to  codify  in  regulatory 
language  the  interpretation  of  tide  I 
modification  described  above  at  the 
same  time  it  takes  final  action  on  die 
other  issues  it  is  addressing  in  this  and 
the  August  29th  proposal  to  revise  the 
part  70  rule.  As  taidicated^bove.  the 
Agency  believes  that  the  term  title  I 
modification  as  it  appean  in  section 
502(bMlO)  and  the  currant  rule  should 
be  read  to  exclude  changes  subject  to 
minor  NSR  Conseqnendy,  EPA  intends 
to  promulgate  Iharegulatory  language 
defining  title  I  modification  as  pn^iosed 
in  die  August  1994  Fadaral  Ra^slar, 
except  that  the  definition  would  oat 
include  the  reference  to  section 
110(a)(2)  of  die  Act 

H.  EPA  Issuance  of  PSD  Parmits 

Under  today's  proposal,  the 
permitting  aiUhcwity  woiild  be  required 
to  revise  immediately  the  part  70  permit 
upon  issxiance  ola  PSD  permit  to 
accomplish  the  streamlining  intended 
for  chmges  with  prior  process.  In  States 
that  do  not  have  a  PSD  program 
approved  into  the  SIP.  however,  the 
previous  discussion  regarding  tlie 
automatic  incorporation  into  part  70 
permits  of  changes  with  State  review 
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lequires  clarification  in  States  without 
approved  PSD  programs,  several 
situations  are  possible:  (1)  EPA  issues 
the  P^  permit  as  the  issuing  agency. 
(2)  EPA  signs  the  PSD  permit  in  a  PSD 
program  partially  delegated  to  the  State, 
or  (3)  the  State  issues  the  pennit  acting 
as  EPA's  agent  under  a  fiilly  delegated, 
but  not  SIP-approved,  PSD  program. 

A  State  Mdth  an  approved  part  70 
program  should  always  be  able  to 
enforce  a  PSD  permit  that  is  attached  to 
a  part  70  permit  (even  if  the  EPA  issues 
the  PSD  permit).  Where  the  PSD  permit 
does  not  meet  the  requirements  of  part 
70,  the  State  may  need  to  create  a 
separate  part  70  permit  revision  (EPA 
cannot  revise  the  part  70  permit  because 
it  is  not  the  part  70  permitting  authority) 
to  supply  the  terms  necessary  to  meet 
the  requirements  of  §§  70.6(a)  and  (c). 
Other  applicable  requirements  (e.g., 
MACT  standards)  that  apply  to  the 
source  but  that  are  not  included  in  the 
PSD  permit  would  need  to  be  included 
as  well  in  the  part  70  permit  revision. 
Oose  coordination  between  the  State 
and  EPA  could  allow  the  part  70  pennit 
revision  and  the  PSD  permit  to  be 
issued  using  the  same  pubUc  and  EPA 
review  process,  if  that  is  desired.  Once 
the  PSD  permit  is  issued  by  EPA  and  the 
supplemental  part  70  revision  is 
completed  by  the  State,  the  State  would 
automatically  incorporate  both  the  PSD 
permit  and  the  part  70  permit  revision 
into  the  existing  part  70  permit  by 
attaching  them  to  the  existing  part  70 
pennit. 

In  the  case  where  the  State  permitting 
authority  must  also  issue  its  own 
preconstruction  approval  under  minor 
NSR  (e.g.,  to  cover  additional  pollutants 
and/or  requirements)  before 
construction  of  a  PSD  source  or 
modification  can  proceed,  the 
permitting  authority  would  have  to 
develop  any  additional  part  70  pennit 
terms  to  meet  part  70  and  place  these 
into  the  minor  NSR  permit.  Most  often, 
the  minor  NSR  permit  should  also 
contain  the  provisions  of  the  part  70 
revision  (previously  described).  Upon 
issuance,  the  State  NSR  permit  could  be 
automatically  incorporated  along  with 
any  independent  PSD  permit  into  the 
existing  part  70  permit  although  the 
incorporation  of  these  documents  does 
not  necessarily  have  to  occur 
simultaneously. 

The  Agency  soUdts  comment  on  this 
approach  to  accomplishing  streamlined 
permit  revisions  for  incorporation  of 
PSD  pennits.  In  particular,  EPA  soUcits 
comment  on  whether  permitting 
authorities  which  do  not  have  adequate 
authority  to  issue  PSD  i>ennits  directly 
should  be  afforded  additional  time  to 


incorporate  those  permits  satisfactorily 
into  relevant  part  70  permits. 

/.  Rulemaking  I/nder  Section  302(j) 

The  ctizrent  definition  of  major  source 
in  part  70  requires  sources  to  count 
fugitive  emissions  in  determining  major 
source  status  for  PSD  and 
nonattainment  NSR  piuposes  when  the 
source  category  is  subject  to  a  standard 
promulgated  under  section  111  or  112  of 
the  Act,  regardless  of  when  the  standard 
was  estabhshed.  As  discussed  in  the 
August  1994  proposal  notice,  EPA 
agrees  that  it  did  not  follow  the 
procedural  steps  necessary  under 
section  302(j)  to  expand  the  scope  of 
source  categories  in  the  current  part  70 
regiilations  for  which  fogitives  must  be 
counted  in  making  NSR  major  source 
determinations  (59  FR  44514).  hi  that 
notice,  EPA  proposed  to  change 
paragraph  (2)(xxvii)  of  the  definition  of 
major  source  such  that  only  a  source 
belonging  to  a  source  category  subject  to 
a  section  111  or  112  standard 
promulgated  as  of  August  7, 1980  would 
be  required  to  coimt  fogitive  emissions 
of  the  pollutant  regulated  by  that 
standaird  in  determining  if  it  were  major 
for  NSR  ptuposes.  The  EPA  no  longer 
believes  that  revising  this  category  as 
was  proposed  is  the  appropriate 
approach.  Rather,  EPA  beUeves  that  this 
paragraph  needs  to  be  revised  to  allow 
for  fut\ue  affirmative  actions  under 
section  302(j)  to  avoid  the  need  for 
subsequent  revisions  to  State  part  70 
programs  and  to  be  consistent  with  the 
NSR  pre^am. 

In  a  notice  of  proposed  rulemaking  to 
revise  NSR  regmations  implementing 
parts  C  and  D  of  titlel  of  the  Act  that 
will  be  published  in  the  near  futxire,  the 
Agency  win  solicit  comment  on 
amending  the  listed  source  categories 
for  w^ch  fugitive  emissions  must  be 
counted  in  determining  whether  a 
source  is  major.  This  rulemaking  action 
is  being  taken  to  satisfy  the 
requirements  of  section  302(j)  which 
requires  that  fugitive  emissions  be 
included  in  major  source 
determinations  only  ".  .  .as 
determined  by  rule  by  the 
Administrator." 

Under  EPA's  longstanding 
interpretation,  section  302(j)  involves  a 
two-step  rulemaking  process.  The  EPA 
will  propose  to  list  a  source  category  if 
emissions  from  that  category  have  a 
potential  for  significant  air  quality 
deterioration,  and  will  make  a  final 
listing  imless  commenters  demonstrate 
that  the  social  and  economic  costs  of 
regulation  would  be  unreasonable  in 
comparison  to  the  benefits  (see  e.g.,  49 
FR  43202,  43208  (1984)).  The  EPA's 
interpretation  has  been  upheld  (m 


judicial  review  [NRDCv.  EPA,  937  F.2d 
641,  643  (D.C  Or.  1991)). 

Becatise  EPA  will  be  undertaking  the 
fotxire  section  302(j)  rulemaking,  EPA 
no  longer  believes  that  it  would  be 
appropriate  for  parts  70  and  71  to 
definitely  refiar  to  the  August  7, 1980 
date  provided  in  the  August  1994  part 
70  proposal  and  the  April  1995  part  71 
proposal.  Until  EPA  promulgates  this 
future  section  302(j)  rulemaking,  EPA 
believes  that  fugitives  should  not  be 
coimted  for  source  categories  subject  to 
section  111  or  112  standards 
promulgated  after  August  7, 1980. 
ConsequenUy,  to  facilitate  ongoing 
consistency  with  whatever  affinnative 
section  302(j)  determination  the 
Administrator  has  made  at  any  point  in 
time,  EPA  proposes  to  revise  parts  70 
and  71  to  require  that  fugitive  emissions 
be  included  for  source  categories  subject 
to  standards  promulgated  imder 
sections  111  or  112  for  which  the 
Administrator  has  made  an  affirmative 
determination  imder  section  302(j). 

The  result  of  this  approach  would  be 
that  source  categories  currentiy  subject 
to  section  111  or  112  standards 
promulgated  after  August  7, 1980  would 
not  have  to  coimt  fugitives  unless  and 
until  EPA  completes  this  section  302(j) 
rulemaking  to  require  that  fugitives  for 
these  source  categories  be  counted 
Moreover,  once  this  section  302(j) 
rulemaking  has  been  completed,  this 
approech  would  result  in  fugitive     ' 
emissions  from  any  source  categories 
Usted  through  a  section  302(j) 
determination  being  coimted  for 
purposes  of  the  title  V  definition  of 
major  source  as  well. 

Finally,  when  new  section  111  or  112 
standards  are  promulgated  and  omtain 
affirmative  section  302(]) 
determinations,  those  determinations 
would  carry  over  for  purposes  of  tiUe  V. 
This  approach  would  ultimately  avoid 
any  need  to  revise  parts  70  and  71  every 
time  anew  section  302(j)  rulemaking  is 
conducted  and  would  relieve  State  and 
local  agencies  from  having  to  submit 
revised  part  70  programs  for  EPA 
approval  solely  because  the 
Administrator  has  made  an  affirmative 
section  302(1)  determination.  The  EPA 
solicits  comment  on  this  approach. 

In  addition,  EPA  is  proposing  to 
delete  the  language  in  paragraph 
(2)(xxvii)  of  the  major  source  definition 
in  the  ciurent  part  70  regulations,  the 
August  1994  part  70  proposal,  and  the 
April  1995  part  71  proposal  which 
reads:  ".  .  .  but  only  with  respect  to 
those  air  pollutants  that  have  been 
regulated  for  that  category; .  .  ."  The 
EPA  believes  that  this  revision  is 
necessary  to  make  the  parts  70  and  71 
definitions  of  major  source  consistent 
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with  the  definitioDS  of  major  source  in 
parts  51  and  52.  While  the 
conespanding  language  in  the  NSR 
rules  would  require  that  sources  in 
these  categories  consider  fugitive 
emissions  of  all  air  pollutants  in 
determining  whether  they  are  ma)or,  the 
current  part  70  regulations,  the  August 

1994  part  70  proposal,  and  the  April 

1995  part  71  proposal  would  exclude 
emissions  not  directly  regulated  by  the 
111  or  112  standard  for  that  category. 
This  could  resuh  in  seuroes  being  major 
for  purposes  of  NSR,  but  not  bdsg 
major  for  purposes  of  title  V.  This  is 
inconsistent  with  the  section  501(2) 
definition  of  major  source  which 
requires  any  stationary  source  to  be 
considered  major  under  title  V  if  it  is  a 
major  source  under  section  112  or  a 
major  stationary  source  under  section 
302  or  part  D(rf  title  I. 

Finally,  EPA  proposes  to  modify 
paragraph  (2Mviii)  of  the  major  souioe 
definition  in  the  current  part  70 
regulations,  the  August  1994  part  70 
proposal,  and  the  April  1905  part  71 
proposal  ■wbkh  reads:  "Municipal 
incinerators  capable  ofxham^  more 
than  250  tons  ot  i^ttarpetr^j; .  . 
This  paragraph-needsrto  be  modified  to 
read:  "Mtmidpal  inoneratots  (or 
combinaticms  thereof)  capabl&of 
charging  more  than  50  tons  of  refuse  pet 
day;.  .  ."Thiscorectioaneedstobe 
m^le  to  be  consistent  with  the  NSPS  for 
indneraton  promulgated  at  §  60.50  in 
1977  and  which  ap^es  to  incinerators 
with  a  diarge  rate  of  more  than  50  tons 
p«  day.  This  proposed  revision  is  also 
consistent  wim  the  list  <rf  major 
stationaiy  sources  in  section  169(1)  of 
the  Act 

The  EPA  proposes  to  clarify  that,  for 
munidnal  incineraUxs.  the  capacity 
threahold  for  tons  of  refuse  fired  per  day 
is  far  the  combination  of  all  municipal 
incinerator  units  at  a  source.  For 
example,  a  municipal  incinerator  source 
wdiich  has  two  hu±ierator  units,  each 
unit  capri>le  of  firing  40  tons  of  refuse 
per  day.  has  a  total  firing  capability  at 
the  source  of  80  tons  of  refuse  per  day, 
which  is  more  than  the  50  tcxis  per  day 
capacity  threshold. 

/.  Revisions  to  Section  51.161 

Several  States  have  asked  whetherthe 
public  participation  requiramenta  for 
minor  NSR  as  codified  at  %%  51.160-161 
would  also  meet  the  iitle  V  public 
participation  requirements  set  forth  in 
today's  proposal  ¥<a  the  reasons 
subaequflsmy  described,  EPA  believes 
that  they  would.  Today's  proposed  part 
70  permit  revision  procedures  are 
intended  to  meet  the  requirements  of 
section  502(b)(6)  of  the  Act  that  such 
procedures  be  adequate,  streamlined.. 


and  reasonable.  The  proposal  presiunes 
that  the  pubUc  partic^Mftion  process 
required  for  specified  types  of  minor 
NSR  changes  by  the  regulatioiis 
governing  those  dianges  is  sufficient  for 
title  V  purposes  as  welL 

AppucatitHi  of  pubUc  participation 
procedures  to  new  and  modified  sources 
under  minor  NSR  programs  must  be 
consistent  with  the  statutory  and 
regulatory  pxuposes  of  those  pn»ams, 
and  EPA  believes  that  tailoring  this 
application  to  the  environmental 
significance  of  new  or  modified  sources 
on  a  categorical  ca  individual  basis  is 
consistent  with  these  purposes.  To 
demonstrate  this,  the  purpoees  of  minor 
NSR  programs  are  set  form  below, 
followed  by  a  discussion  of  the  tailoring 
issue. 

Secticm  110(a)(2)(C)  of  the  Act 
requires  every  SIP  to  "indude  a 
program  for  the . . .  regulation  of  the 
momfication  and  construction  of  any 
stationary  source  within  the  areas 
covered  by  the  plan  as  necessary  to 
assure  that  national  ambient  air  quality 
standards  are  achieved."  The  EPA's 
regulaticmr  now  codified  at  §$  51.160- 
164  have  since  the  eariy  ig70s  required 
a  NSR  program,  and  one  is  inclutkd  in 
every  SIP.  This  requixameitf  predates 
and  is  separate  finua  the  requirement 
also  set  forth  in  sectioii  110(aK2)(C)  (as 
well  as  %%  165(^(1)  and  172(a)(5))  that 
States  have  "majiw"  NSR  pomitting 

!)ro^ams  under  part  C  (PS3)  and  part  D 
nonattainment  NSR)  of  title  I. 

In  their  early  years,  the  original  NSR 
programs  served  primarily  as  a  means  to 
insme  that  new  source  growth  would  be 
consistent  with  maintenance  of  the 
NAAQS.  In  response  to  a  lawsuit 
challenging  the  adequacy  otihe  original 
round  of  SIPs  approved  by  EPA  in 
1972.  EPA  determined  diat  the  (wiginal 
NSR  program  and  other  SIP  measures 
were  inadequate  tiunaintain  air  quality. 
Consequandy.  EPAexpanded  the  NSR 
regulations  in  1973  to  require  public 
partidpation  and  to  require  that  States 
explain  the  basis  for  any  exemptions 
froaa  the  program  (38  FR 15834, 15836 
(1973)  (dting  MIDCv.  EPA.  No.  72- 
1522  (D.C  Or.));  38  FR  6279  (1973)). 
The  1973  regulations  are  sub^antively 
unchanged  today.  They  do  not  on  thek 
face  disting!iish  between  maJM  and 
minor  sources,  nor  did  the  Clean  Air 
Ad  priorto  1977. 

With  the  adoption  in  the  1977 
Amendments  of  parts  C  and  D 
applicable  to  "major"  new  and  modified 
sources.  Congress  created  significant 
economic  incentives  for  sources  to  take 
steps  to  be  classified  as  minor  and 
therefore  avoid  these  more  stringent 
major  source  requirements. 
Consequentfy.  after  1977.  a  prindpal 


focus  of  States'  pre-existing  (now 
refarred  to  as  "minor")  NSR  programs 
became  the  use  of  limitations  on  hours 
of  operation  and  rates  of  production, 
short-term  emission  limits,  and 
(following  the  decision  in  Alabama 
Power  Co.  v.  Costle.  636  F.2d  323  (D.C 
Or.  1979))  pollution  control  equipment 
that  restrided  sources'  potential  to  emit 
to  levels  below  appUcatale  major  source 
thresholds.  DifEarent  terms  are  used  to 
describe  the  various  forms  that  these 
restrictions  can  take.*'  Since  by 
definition  a  major  new  or  modified 
source  that  fails  to  undergo  NSR  under 
part  C  (u- D  would  tlueeten  die 
achievement  of  air  quality  goals,  a 
"necessary"  purpose  of  minor  NSR 
programs  that  an  used  as  a  federally- 
enforceable  mechanism  to  avoid  major 
status  is  that  they  function  in  a  way  that 
reasonably  assures  that  synthetic  minor 
sources  and  netting  transactions  will  in 
fed  restrid  potential  to  emit  to  minor 
source  fevels. 

Sedicm  51.160(e>requirea  States  in 
their  MSR  programs  to  identify  types 
andsiaaaof  facilities,  buildings, 
structures,  or  instdlations  v^bich  will  be 
subjed  to  preconstrudion  review,  sad 
requires  the  State  to  discuss  in  its  SIP 
submissian  the  ba^  for  that 
detennination  of  the  program  scope. 
States  may  exempt  from  minor  NSR 
these  changes  that  an  nd 
environmentally  significant,  consistent  < 
with  the  de  Tn<nim<«  exemption  criteria 
set  forth  in  Alabama  Power.  Qven  their 
environmental  significance,  however, 
EPA  believes  that  it  is  unlikely  that 
synthetic  minor  sources  and  netting 
transactions  could  qualify  as  de  in<mmi« 
changes.  Since  States  may  exempt  de 
minimis  changes  from  minor  NSR 
altogether,  it  follows  that  they  may 
provide  a  partial  or  fiill  exemption  from 
the  full  public  process  requirements  of 
§  51.160(e),  consistent  with  the 
environmental  significance  of  the 
change. 

As  previously  explained,  the  statutoy 
purposes  of  section-502(l4(6)  an  met 


"Th*  tnn  "ayntlMlle  minor"  U  gHMnlly  UMd 
to  daaorfba  rach  iwtrictkuu  taken  at  anew  lourca 
or  at  a  new  or  modiflad  amiaaiona  unit  at  an 
axiatlog  MurcB  to  avoid  mafor  aottrca  itatua.  "Nat 
out"  ia  tlM  tann  oaad  at  a  modiflad  toufcs  whan 
tba  raabicdooaam  adoptad  at  a  unit  or  uniu  otltar 
than  tha  one(a)  ondatt^dng  tba  changa(a)  that 
triggar  tha  appUcabUJty  iwriaw  auch  that  amiaaiona 
reduction*  at  the  restricted  nnita  oCfMt  amiaaiona 
huieaaiii  at  tba  new  or  ""wtiB^  unit*  and  tha  net 
emiaainn*  incraaaa  remain*  below  tha  level*  at 
«rhich  PSD  or  m^or  NSR  appliea.  A  "plantvrida 
appUcabtiity  limit"  or  "PAL"  i«  a  farm  of  net  out 
wliaraby  a  rang*  of  future  changea  at  a  aourca  ia 
determined  betediand  not  to  re«ult  in  a  net 
eml**1on»  fancieaae,  tucb  that  tbeae  change*  may 
occur  without  trigpring  major  NSR  requirtoiant*  if 
they  axe  otharwiaa  conaiatant  with  the  raqninmeBt* 
of(ectionllO(aX2XC). 
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with  reeped  to  changes  reviewed  by 
State  programs  governed  by  Fedcval 
regulations  by  compliance  with  the 
procedural  requirements  set  forth  in 
those  regulations.  For  minor  NSR,  that 
means  compliance  with  the  regulations 
st  §$  51.160-161.  For  the  reasons  stated 
above.  EPA  believes  that  the  NSR 
reguhtions  allow  the  tailoring  of  pubUc 
partidpation  process  as  envisioned  by 
today's  prop(»al  for  less 
environmentally  significant  changes, 
consistent  with  de  miwiTnia  exemption 
criteria.  Thus,  procedural  requirements 
for  less  environmentally  significant 
dianges  can  be  the  same  for  minor  NSR 
and  part  70  programs,  allowing  their 
consolidation.  Of  course,  tailoring  of 
process  imder  either  program  must  be 
reasonable  and  adequate  for  the  purpose 
of  the  program. 

To  codify  these  imderstandings.  EPA 
proposes  to  revise  §  51.161  to  reserve  its 
current  30-day  public  notice  and 
comment  requirements  for  any 
construction  or  modification  that  is 
subjed  to  major  NSR  or  section  112(g) 
and  for  any  minor  NSR  action 
(induding  establishment  of  a  PAL)  that 
would  allow  a  part  70  source  to  net  out 
of  major  NSR  A  new  paragraph  (c) 
consistent  with  §  70.7(e)(2)(vi)  is 
proposed  at  $  51.161  to  clarify  that,  for 
other  minor  NSR  transactions  at  part  70 
sources,  the  permitting  authority  may 
match  the  public  partidpation  process 
to  the  environmental  si^uficance  of  the 
changes. 

As  discussed  earlier  in  this  notice, 
certain  minor  NSR  actions  are  more 
environmentally  significant  because 
they  allow  a  part  70  source  to  net-out  of 
major  NSR  controls.  They  thus  warrant 
a  30-day  prior  opportunity  for  pubUc 
comment.  Other  minor  NSR  actions 
create  sjmthetic  minor  sources  or 
modifications  which  also  have  the  efiiad 
of  shielding  the  source  or  modification 
from  major  NSR  controb.  Actions 
creating  synthetic  minors  can  be 
environmentally  significant,  and  States 
must  consider  the  fadors  discussed 
earlier  in  identifying  those  types  of 
synthetic  minors  that  present  greater 
risks  of  potentially  allowing  emission 
increases  in  excess  of  major  source  or 
modification  thresholds.  For  these 
actions,  a  substantial  opportunity  for 
prior  pubUc  partidpation  is  warranted. 
Other  types  of  synthetic  nunors  may  be 
relatively  less  significant  and  a  lesser 
degree  of  public  partidpation  would  be 
acceptable.  The  permitting  authorify 
may  also  designate  certain  categories  of 
changes,  subjed  to  EPA  approval,  as  de 
minimis  based  upon  its  determination 
approved  by  EPA  that  meets  the  test 
prescribed  by  the  Alabama  power  case. 
For  these  categories  of  changes,  the 


State  may  forego  altogether  prior  review 
by  the  public  and  EPA. 

Paragraph  (d)  of  §  51.161  is  proposed 
to  require  availabiUfy  of  the  public 
notice,  rather  than  copies,  to  be 
provided  to  EPA  and  aSsded  States. 
This  change  is  intended  to  allow  the 
permitting  authority  the  opportunity  to 
provide  the  required  information 
through  other  avenues  such  as  computer 
bulletin  boards  instead  of  solely  by  nard 
copy. 

A  new  §  51.161(e)  would  be  added  to 
confirm  that  a  State  could,  as  needed  to 
meet  the  public  partidpation 
requirements  for  minor  NSR  changes  at 
part  70  sources,  either  revise  its  NSR  or 
pari  70  program  to  indude  those 
provisions. 

In  addition,  today's  proposal  woidd 
delete  an  obsolete  grandfethering 
provisionat§  51.161(c)  applicable  in 
limited  circumstances.  It  enabled  States 
to  adopt  a  comment  period  shorter  than 
would  otherwise  be  required  to  be 
consistent  with  requirements  in  State 
programs  for  acting  on  requests  for 
permission  to  construd.  That  provision 
was  adopted  in  1973  to  avoid  imdue 
disruption  to  existing  State  programs, 
llie  EPA  is  not  aware  of  any  State 
program  that  currently  fells  within  the 
scope  of  the  grandfethering  provision. 
Beyond  that,  given  the  changed 
purposes  of  minor  NSR  programs  since 
that  time  and  the  flexibility  under 
today's  proposal  to  enable  States  to 
matdi  public  process  with 
environmental  significance,  induding 
the  use  of  public  comment  periods  less 
than  30  days  where  appropriate,  EPA 
believes  it  is  no  longer  necessary  or 
appropriate  to  retain  this  grandfethering 
provision. 

Finally,  a  new  §  51.160(e)  clarifies 
that  all  of  the  terms  used  in  §§  51.160- 
164  have  the  same  meaning  as  provided 
elsewhere  in  subpart  I  of  part  51,  or  in 
the  Ad.  None  of  the  terms  in  these 
sections  have  meanings  difiierent  from 
those  used  in  other  sections  of  the  NSR 
regulations  or  in  the  Ad,  and  it  is 
simpler  to  clarify  this  through  a  single 
cross-referencing  provision  rather  than 
to  repeat  those  terms  here. 

K.  Incorporation  of  MACT  Standards 

The  EPA  proposed  in  the  August  1994 
notice  to  allow  States  to  incorporate 
MACT  standards  into  operating  permits 
using  a  2-step  process.  The  first  step 
provided  for  administrative 
incorporation  of  certain  conditions  into 
the  permit  at  the  time  a  source  submits 
the  initial  notification  that  it  is  subjed 
to  the  MACT  standard.  These  conditions 
would  outline  the  steps  which  the 
source  would  take  to  demonstrate  . 
compUance  with  the  MACT  standard.  In 


the  case  of  newly  issued  MACT         ' 
standards,  this  firat  step  would  be  in 
lieu  of  the  reopening  procedures 
otherwise  applicable,  whidi  require  full 
pubUc  and  EPA  review.  The  second  step 
would  require  use  of  the  proposed 
minor  permit  revision  procedures  to 
define  final  compliance  parameter 
limits  and  unit  applicability  dedsions, 
unless  the  source  chose  options  such  as 
emissions  averaging,  in  woich  case 
significant  permit  revision  procedures 
would  be  required. 

Today's  propc«al  would  provide  an 
analogous  system  but  would  afford 
States  more  discretion  in  providing 
adequate  process  for  the  second  step  of 
MACT  incorpOTstion.  The  first  step  of 
incorporating  the  MACT  compliance 
plan  could  occur  upon  the  pomitting 
authorify's  receipt  of  a  notice  from  the 
source  ^t  the  source  is  subjed  to  the 
MACT  standard.  The  second  step  of 
defining  source-specific  compliance 
details  would  occur  throu^  the  permit 
revision  process  for  changes  that  do  not 
undergo  a  State  review  program.  As 
described  previously,  ^ates  would  have 
broad  discretion  to  determine  the 
process  for  such  changes  which  do  not 
meet  the  proposed  definition  of  more 
environmentally  significant  changes. 
The  EPA  is  proposing  not  to  indude 
dedsions  regarding  MACT  compliance 
terms  in  the  more  environmentally 
significant  category;  States  would  thus 
have  flexibility  in  providing  process  for 
these  determinations  in  conjimction 
with  State  review  programs,  if  the  State 
so  desires. 

At  the  same  time,  as  the  author  of 
MACT  standards,  EPA  is  in  a 
particularly  good  position  to  judge  the 
extent  to  which  it  would  be  appropriate 
to  provide  for  public  partidpation  in 
dedsionmaking  about  particular  MACT 
compliance  terms.  The  Agency  thus 
expects  to  provide  guidance  to  States  in 
this  regard,  probably  in  the  context  of 
promulgating  the  MACT  standards 
themselves.  As  a  genraal  matter,  though. 
States  should  provide  more  public 
process  for  decisions  regarding  MACT 
compliance  terms  that  entail  the 
exercise  of  substantial  discretion  or 
judgment  by  the  permitting  authorify  or 
that  could  have  a  large  impad  on 
allowable  emissions.  Emissions 
averaging  customized  to  the  source,  for 
example,  should  be  subjed  to  a 
substantial  opportunify  for  prior  public 
review. 

It  should  be  noted  that  not  all  MACT 
standards  will  require  a  two-step 
process  for  incorporating  them  into  part 
70  permits.  As  explained  earlier  in  this 
notice,  for  MACT  standards  whose 
application  does  not  vary  from  source  to 
source  in  any  significant  way,  the  State 


45550  Fedaral  Ragiater  /  Vol.  60.  No.  169  /  Thursday,  August  31,  1995  /  Proposed  Rules 


may  provide  for  incorporation  without 
any  permitting  authority  or  public 
review. 

If  EPA  adopts  this  proposed  approach 
in  the  final  part  70  nUe,  States  will  be 
&ced  with  a  transition  period  during 
which  State  niles  adopted  pursuant  to 
the  current  EPA  rule  reqvure  reopening 
using  the  same  process  as  required  for 
issuance  of  the  initial  permit  At  this 
same  time,  the  State  would  be  in  the 
process  of  developing  and  submitting 
for  EPA  approval  a  r^sion  to  their  part 
70  program  responding  to  the  revised 
EPA  rule  which  would  allow  for  a  more 
streamlined  process.  Some  States  have 
requested  EPA  to  allow  States  to  use  the 
more  streamlined  2-step  process  for 
incorporating  MACT  standards  during 
this  transition  p^od. 

In  response,  EPA  solicits  coimnent  on 
whether  permits  could  be  issued 
containing  standard  conditions 
pertaining  to  specific  MACT  standards 
in  such  a  way  as  to  avoid  the  first  step 
of  reopening.  Under  this  approach,  a 
permit  issued  prior  to  promiilgation  of 
a  MACT  standard  would  contain  ihe 
conditions  which  outline  the  steps  a 
source  must  take  to  demonstrate 
compliance  (i.e.,  step  one  conditions) 
with  the  MACT  standard  promulgated 
subsequently.  That  is,  andogous  to  the 
first  of  the  two  steps  proposed  on 
Axigust  29. 1994  for  incorporating 
MACT  standards,  the  requisite 
compliance  schedule  would  be  initially 
established  in  the  permit. 

The  EPA  recognizes  that  for  this 
approach  to  work,  a  minimiiTn  amount 
of  information  virould  need  to  be  known 
at  the  time  of  permit  issiiance.  Enough 
information  would  need  to  be  known  to 
satisfy  the  requirements  of  §  70.7(e)(5)  of 
the  August  1994  proposal.  Those 
requirements  include  a  statement  of 
whether  the  section  112  requirement  is 
an  applicable  requirement,  a  schedule  of 
compliance,  a  requirement  to  submit 
reports  required  under  the  standard,  and 
a  requirement  to  apply  for'a  s\ibsequent 
pennit  revision  by  me  deadline  for  the 
compliance  statement  under  the  MACT 
standard.  To  the  extent  these  permit 
conditions  can  be  expressed  as  standard 
conditions  (e.g.,  "compliance  shall  be 
achieved  no  later  than  3  years  alter 
promulgation  of  the  section  112 
standard"),  this  approach  may  eliminate 
the  need  to  revise  the  permit  before  the 
second  step  in  the  proposed  MACT 
incorporation  process.  The  EPA  solicits 
comments,  especially  from  States,  as  to 
whether  such  an  approach  would  be 
effective  in  addressing  their  transition 
concerns  and  how  it  could  best  be 
implemented.  In  addition,  the  Agency 
solicits  qomment  on  the  legal  ability  Im 
States  to  issue  such  standard  conditions 


before  undergoing  a  rule  adoption  and/ 
or  delegation  process  to  acquire  any 
necessary  additional  legal  authority. 

L  Clarification  for  Section  112(r) 

On  March  13, 1995,  EPA  published  a 
supplemental  proposal  on  the 
requirements  of  section  112(r)  of  the 
Act,  including  how  these  requirements 
would  be  implemented  in  title  V 
permits.  In  part,  the  proposal  set  forth 
standard  part  70  permit  conditions 
concerning  the  development  and 
implementation  of  the  risk  management 
plan  required  under  section  112(r)(7). 
The  EPA  indicated  in  the  March  13 
notice  that  permits  issued  with  such 
conditions  would  satisfy  the  part  70 
requirement  to  "assure  compliance" 
with  all  applicable  requirements. 

During  (wvelopment  of  that  proposal, 
several  States  commented  that  EPA 
should  propose  a  narrower  definition  of 
the  term  "appUcable  requirement"  in 
part  70.  This  suggestion  was  intended  to 
reduce  potentialliabilities  of  permitting 
authorities  and  sources  that  might  residt 
from  a  more  expansive  reading  of  part 
70  to  require  more  with  respect  to 
permit  content  than  that  reqiiired  under 
proposed  40  CFR  part  68  to  implement 
section  112(r). 

In  considering  these  comments,  EPA 
recognizes  the  need  to  clarify  part  70  to 
limit  the  potential  for  reading  in 
tmintended  requirements.  The  Agency 
therefore  proposes  to  add  a  paragraph 
(iv)  to  §  70.6(a)(1).  which  would  state: 
"(W)ith  respect  to  applicable 
requirements  imder  section  112(r)(7)  of 
the  Act,  the  inclusion  of  permit 
conditions  in  accordance  with 
regulations  promulgated  under  section 
112(r)  shall  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section."  This 
would  clarify  that  permits  containing 
the  standard  pennit  conditicms  that  EPA 
expects  to  promulgate  imder  part  68 
would  be  considered  in  compliance 
with  the  requirements  of  §  70.6(a)(1). 
and  that  no  other  obligations  on  Uie 
source  or  the  permitting  authority  with 
respect  to  requirements  of  112(r)  are  to 
be  implied  from  this  language  of  part  70. 

llie  August  1994  proposal  responded 
to  various  concerns  over  the  relevance 
of  section  112(r)  to  the  part  70  program 
by  proposing  a  change  to  §  70.3(a).  That 
proposal  would  have  provided  that  a 
source  would  be  exempted  from  the 
requirement  to  obtain  a  part  70  permit 
if  it  wotild  be  classified  as  major  solely 
on  the  basis  of  its  emissions  of  a  section 
112(r)  poUutant.  Based  on  the  public 
comment  and  further  analysis  of  this 
issue,  EPA  is  today  proposing  a  revision 
to  the  definition  of  "regulated  air 
pollutant"  contained  in  §  70.2  that 
deletes  beiag  listed  pursuant  to  section 


1 12(r)  as  a  criterion  tor  conferring  the 
status  of  regulated  air  pollutant  This 
action  should  be  more  efibctive  in 
meeting  the  goals  of  the  proposal,  while 
being  more  consistent  with  the  general 
applicability  structure  of  title  V. 

Because  of  its  central  role  in  Act 
implementation,  the  title  V  program 
addresses  a  wnde  range  of  air  poUutants 
regulated  by  the  programs  wimin  the 
Act.  For  example,  in  rewriting  section 
112.  the  1990  Act  amendments  assign 
the  title  V  pennit  program  a  key 
implementation  r^e.  Accordingly,  the 
definition  of  regulated  air  pollutant, 
which  governs  some  core  program 
functions  such  as  which  pollutant 
emissions  are  addressed  by  the  permit 
application,  is  an  important  one.  With 
these  goals  in  mind.  EPA  promulgated 
a  definition  of  regulated  air  pollutant 
that  encompassed  all  pollutants 
regulated  under  section  112,  including 
surtstances  listed  pursuant  to  section 
112(r). 

The  section  112(r)  program  governs 
the  prevention  of  aoddental  releases, 
and  had  no  predecessor  in  the  Act 
Although  this  program  does  not 
expressly  apply  to  the  routine  emissions 
of  air  pollutants.  EPA  elected  not  to 
prejudge  its  relevance  to  air  quahty 
management  issues.  Accordingly.  EPA 
promulgated  a  definition  of  regulated  air 
pollutant  that  included  the  substances 
listed  pursuant  to  section  112(r)(3).  It 
should  be  noted  that  section  112(r)(3). 
in  mandating  that  EPA  develop  this  list 
of  substances,  specified  several 
compounds  for  inclusion  on  this  list 
Most  of  these  substances  are  pollutants 
that  coiild  be  of  concern  to  air  quahty 
management  programs  at  some  time  and 
several  of  them  are  also  classified  as 
HAPs  pursuant  to  section  112(b). 

Since  that  time.  EPA  has  proceeded 
with  developing  Uie  section  112(r) 
program  requirements,  such  as  the  risk 
maiuigement  plan  provisions  of  section 
112(r)(7).  The  EPA  has  also  promulgated 
a  considerable  list  of  substances 
pursuant  to  section  112(r)(3),  including 
the  explosive  substances  listed  by  the 
Department  of  Transportation  as 
Division  1.1  in  49  CFR  172.101. 
Although  this  list  includes  a  wide  range 
of  substances,  some  of  which  might 
eventually  be  addressed  by  air  pollution 
control  reqtiirements.  the  list  contains 
many  other  siibstances.  Examples  of  the 
latter  group  include  dynamite  and 
nuclear  warheads;  substances  of  obvious 
interest  to  the  risk  management 
program,  but  equally  obviously  not  an 
aspect  of  air  qtiaUty  management 
programs.  The  development  of  the 
section  112(r)  risk  management  program 
confirms  that  the  focus  of  this  program 
is  not  the  regulation  of  "emissions"  of 
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"air  p<^utants"  and  that  its 
requirements,  although  important  to 
public  safety,  are  not  significantly 
relevant  to  die  broader  issues  of  air 
quality  management. 

Some  agnincant  bmefits  arise  from 
today's  action.  Because  the  section 
112(r)  pollutants  at  issue  are  genefally 
not  subject  to  air  pollution  control 

niram  requirements,  there  is  only 
ted  expertise  available  for 
evaluating  their  emissions  from 
industrial  fecilities.  Several  parties  have 
expressed  concern  that  it  would  be  quite 
difficult,  technically,  for  businesses  to 
meet  the  part  70  requirement  that 
permit  appUcants  describe  their 
emissions  of  the  section  112(r) 
pollutants.  As  a  result  of  today's 
proposal,  permit  applicants  would  no 
longer  be  required  to  consider  the  broad 
class  of  substances  Usted  pursuant  to 
section  112(r)  in  preparing  their 
emissions  estimations.  It  ^ould  also  be 
noted  that  this  action  is  consistent  with 
the  section  112(rK7)(f)  provision  that 
sotirces  not  be  made  suoject  to  the 
requirement  to  apply  for  a  part  70 
permit  solely  because  they  are  subject  to 
section  112(r). 

The  following  points  should  be 
understood  in  implementing  this 
provision.  First,  it  must  be  stressed  that 
this  acticm  would  solely  address  how 
part  70  requirements  are  implemented; 
it  would  in  no  way  affect  section  112(r) 
program  provisions  or  the  fact  that 
section  112(r)  is  an  applicable 
requirement  of  the  Act  for  part  70 
purposes.  Second,  because  today's 
action  means  that  the  listing  of  a 
substance  ptusuant  to  section  112(r) 
would  no  longer  have  any  relevance  to 
the  definition  of  regulated  air  pollutant, 
it  should  be  clear  that  the  inclusion  of 
a  pollutant  on  the  section  112(r)  list  in 
no  way  affects  the  status  of  a  pollutant 
that  is  classified  as  a  regulated  air 
pollutant  because  of  its  regulaticm 
pursuant  to  other  programs.  Finally, 
today's  action  does  not  affect  the 
approvabihty  or  continuing  adequacy  of 
State  part  70  permit  fee  programs. 

M.  Solicitation  of  Input 

IHie  Agency  solicits  comment  on  all 
aspects  of  today's  proposal  to 
accomplish  permit  revisions  in  a 
streamlined  and  more  efficient  manner. 
It  is  also  interested  in  receiving 
comment  on  the  final  structure  of  the 
regulatory  revisions  and  how  they  might 
be  improved  and/or  how  States  might 
develop  substantially  eqtiivalent 
provisions. 

m.  Part  70  Program  Revisions 

Title  V  and  the  current  rule  require 
States  and  local  agencies  to  submit 


operating  permit  programs  for  EPA 
approval  by  November  15, 1993.  This 
deadline  has  not  changed  and  is  not 
affscted  by  the  Agency's  proposals  to 
revise  part  70.  Most  States  and  local 
agencies  have  submitted  programs  for 
approval,  and  EPA  has  proposed  or 
taken  final  action  on  many  of  them. 
Until  EPA  promulgates  final  part  70 
revisicms.  State  program  development 
and  EPA  approval  will  continue  to  be 
governed  by  the  current  rule.  States  that 
have  yet  to  submit  a  program  or  receive 
program  api»oval  shovild  thus  be  aware 
that  their  programs  will  be  judged 
against  the  current  rule  until  the  revised 
rule  is  in  place.  As  EPA  explained  in  the 
August  1994  proposal,  the  Agency 
intends  to  provioe  a  transition  period 
following  ue  promulgation  of  the  part 
70  revisions  diuing  wdiich  States  may 
choose  which  rule  EPA  is  to  apply  in 
reviewing  the  State  program,  me 
originally  promulgated  rule  or  the  rule 
as  revised. 

Once  EPA  promulgates  final  part  70 
revisions.  States  that  receive  program 
approval  imder  the  originally 
promulgated  rule  will  be  required  to 
revise  their  programs  as  needed  to 
comply  with  the  revised  rule.  Under  the 
current  rule.  States  have  at  least  180 
days  from  EPA's  promulgation  to  make 
conforming  changes  to  their  programs  or 
as  much  as  2  years  if  State  l^islation  is 
needed  to  authorize  the  changes.  At  the 
same  time,  many  State  programs  are 
being  approved  on  an  interim  basis 
under  the  ourent  rule.  Title  V  and  the 
current  rule  authorize  EPA  to  grant  a 
State  program  interim  approval  if  it 
largely,  but  not  entirely,  meets  the 
requirements  for  full  approval.  Under 
the  statute  and  rule,  however,  States 
receiving  intoim  approval  must  revise 
their  programs  as  needed  in  time  to  gain 
full  approval  within  2  years  of  receiving 
interim  ^proval.  Consequently,  States 
that  receive  interim  approval  may  be 
faced  with  having  to  tmdertake  two 
rounds  of  program  revisions,  the  first  to 
gain  foil  approval  and  the  second  to 
comply  with  a  revised  part  70. 

Dep«iding  on  when  it  receives 
interfrn  approval  and  when  EPA 
promulgates  final  part  70  revisions,  a 
State  may  be  able  to  revise  its  program 
by  means  of  a  single  rulemaking  in  the 
time  frames  allowed  by  the  current  rule. 
The  Agency  is  very  omcemed,  however, 
that  the  timing  of  these  events  for  many 
and  even  most  States  will  not  be  so 
fortuitous,  consigning  States  to  multiple 
rounds  of  rulemaldng.  More  generaUy, 
EPA  wants  to  minimize  the  potential 
disruption  to  State  programs  that  rule 
revisions  cause.  The  Agency  is  thus 
proposing  to  provide  more  time  for 
States  to  submit  program  revisions.  The 


Agency  is  also  interested  in  extending 
the  time  period  imder  vdiich  States  may 
operate  programs  that  have  received 
interim  approval  to  enable  all  States  to 
revise  their  part  70  programs  once 
instead  of  twice. 

As  noted  above,  the  current  rule  calls 
for  State  program  revisions  in  re^>onse 
to  EPA  rule  revisions  within  specified 
time  frames  that  vary  according  to 
whether  State  legislation  is  required. 
The  Agency  then  has  up  to  1  year  to 
approve  States'  submissions.  The 
August  1994  notice  proposed  to  revise 
§  70.4(i)  of  the  carrent  rule  to  specify 
that  States  would  have  12  months  to 
revise  their  programs  if  regulatory 
changes  were  needed.  It  fiLther 
proposed  to  allow  the  Administrator  to 
vary  the  time  period  provided  for  State 
program  revisions  as  the  Administrator 
deemed  appropriate  (proposed 
§70.4(i)(l)(iv)). 

The  Agency  is  today  proposing  to 
exercise  its  discretion  under  proposed 
§  70.4(i)(l)(iv)  to  provide  States  2  years 
to  submit  program  revisions  in  response 
to  the  proposed  part  70  revisions, 
regardless  of  whether  State  regulatory  or 
legislative  changes  are  required.  The 
Agency  believes  this  would  be  an 
appropriate  exercise  of  its  discretion  in 
light  of  the  fact  that  these  part  70 
revisions  will  be  promulgated  in  the 
beginning  years  of  most  State  part  70 
programs.  In  these  early  yeara,  the 
demands  on  States  will  be  particukiiy 
heavy.  The  statute  and  regulations 
require  States  to  complete  the  task  of 
issuing  permits  to  all  sources  subject  to 
the  program  within  3  yean  of  {Hxigram 
approval.  At  the  same  time,  States  will 
have  to  address  the  many 
implementation  issues  that  invariably 
arise  when  a  new  program  is 
inaugurated.  In  light  of  the  challenges 
States  already  face.  EPA  believes  it  is 
only  fair  and  appropriate  to  provide 
thran  with  2  full  yeara  to  submit 
program  revisions. 

Ine  Agency  further  recognizes  the 
possibility  that  some  States  may  find  it 
difficult  to  make  all  of  the  changes 
required  by  the  part  70  revisions  within 
the  2-year  time  period.  In  particular, 
today's  proposal  calls  for  States  to  rely 
on  State  preconstruction  permitting 
programs  to  provide  public  review  and 
certain  permit  content  provisions  for 
purposes  of  part  70.  To  the  extent  that 
these  State  review  programs  require 
supplementation  to  account  for  title  V 
process  and  permit  content 
requirements,  EPA  would  allow  States 
to  revise  either  their  part  70  regulations 
or  the  regulations  governing  their 
underlying  programs.  The  Agency  is 
aware,  however,  that  supplementing  the 
process  of  existing  State  programs  may 
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pose  additional  implementation  issues. 
To  minimize  any  disruption  of 
underlying  State  programs  EPA  is 
proposing  to  amend  the  current  rule  at 
§  70.4(d)(3)(iv)  to  allow  the  Agency  to 
grant  interim  approval  to  State  program 
submittals  even  if  they  do  not  meet  the 
public  participation  requirements  of  the 
revised  rule  with  respect  to  changes 
processed  pursuant  to  State  review 
programs. 

States  receiving  intoim  approval 
would  have  an  additional  2  years  to 
make  the  changes  needed  togain £ill 
EPA  approval  of  their  programs.  In  total,. 
States  would  have  up  to  5  years  from 
promulgation  of  the  final  part  70 
revisions  to  put  in  place  any  additional 
procedures  in  conjunction  with  State 
review  programs  as  needed  to  gain  &dl 
approval  of  their  part  70  programs  (i.e.. 
2  years  to  submit  program  revisions 
sufficient  to  gain  interim  approval,  1 
year  for  EPA  to  grant  interim  approval, 
and  2  years  to  gain  full  approval). 

As  previously  noted,  many  States  will 
have  received  interim  approval  of  their 
part  70  programs  imder  the  cuiient  rule 
by  the  time  these  revisions  are 
promulgated.  The  EPA  is  concerned 
about  the  potentially  adverse  effects  of 
the  part  70  revisions  on  these  States,^ 
particiilarly  those  which  submitted  their 
part  70  programs  by,  or  close  to,  the 
statutory  submittal  date  (November  IS, 
1993)  and  therefore  received  the  earUest 
interim  approvals  for  their  programs. 
Under  the  ciurent  rule.  States  granted 
interim  approval  for  their  programs 
mtist  submit  program  revisions 
necessary  to  receive  full  approval  at 
least  6  months  prior  to  expiration  of  the 
interim  approval.  Under  section  502(g}, 
an  interim  approval  can  be  granted  Cor 
a  period  not  to  exceed  2  years  and 
cannot  be  extended. 

States  which  received  the  earliest 
interim  approval  may  have  less  than  1 
year  after  promulgation  of  the  final  part 
70  revisions  to  develop  and  submit 
combined  program  revisions  addressing 
both  the  deficiencies  which  caused 
interim  ^proval  as  well  as  EPA's 
revisions  to  part  70.  Many  States  have 
indicated  that  it  would  be  extremely 
burdensome  to  imdertdce  multiple 
program  revisions,  especially  where 
legislative  action  wovild  be  necessary. 
Moreover,  States  might  well  be 
compelled  to  do  multiple  corrections  for 
the  same  area  of  deficiency,  once  to 
correct  the  problem  for  which  they 
received  interim  approval  under  the 
current  part  70  and  again  to  correct  it  in 
accordance  with  the  revisions  to  part  70. 
This  would  be  a  seemingly  pointless 
diversion  of  resources  which  are 
otherwise  critically  needed  to  issue 
pennits  imder  the  approved  program  in 


such  States.  In  addition,  it  would  be 
confusing  to  permitting  authorities, 
sources,  and  others  involved  in  the 
implementation  of  the  part  70  program 
to  deal  with  "moving  targets." 

One  approach  for  providing  relief 
would  be  to  require  States  to  correct 
program  deficiencies  identified  in  the 
interim  approval  under  the  current  part 
70  only  in  those  areas  which  are  not 
proposed  to  be  revised.  That  is,  EPA 
would  not  require  program  revisions  in 
areas  of  deficiency  affected  by  the  part 
70  revisions,  but  would  reqiiire  them  cm 
the  timeframe  provided  to  respond  to 
the  part  70  revisions.  This  would 
provide  reUef  by  reducing  the  scope  of 
the  corrective  actions  needed  by  the 
State  in  response  to  EPA's  interim 
approval  actions.  The  relief,  however, 
would  be  only  partial  to  the  extent  that 
there  are  significant  program 
deficiencies  that  are  not  afiiacted  by  the 
part  70  revisions. 

Instead,  EPA  believes  that  States  with 
early  interim  approvals  should  be 
allowed  more  time  to  submit  program 
correction  revisions  needed  to  receive 
full  approval,  regardless  of  what 
program  provisicms  were  determined  to 
be  deficient  in  the  interim  approval 
notice.  That  is,  these  States  should  be 
allowed  to  delay  the  submittal  of  any 
program  revisions  to  address  program 
deficiencies  previously  listed  in  their 
notice  of  interim  approval  until  the 
deadline  to  submit  other  changes 
required  by  the  proposed  revisions  to 
part  70.  To  acconunodate  this  extension 
of  the  period  to  submit  program 
revisions  to  address  interim  approval 
deficiencies,  the  duration  of  the  interim 
approval  granted  to  these  States  should 
be  extended  as  necessary. 

The  Agency  believes  that  such  a 
policy  is  necessary  to  avoid  penalizing 
those  States  which  submitted  their  part 
70  program  on  a  more  timely  basis, 
while  rewarding  States  with  late 
submittals  who  would  have 
considerably  more  time  to  synchronize 
their  future  program  revisions.  In  light 
of  the  inequities  which  would  result, 
the  Agency  believes  that  providing  such 
a  transition  period  is  appropriate.  The 
Agency  solicits  comment  on  the 
appropriate  legal  basis  for  granting  such 
relief. 

IV.  Proposal  Cor  the  Federal  Operatiiig 
Permits  Program 

A.  Overview 

In  today's  notice,  EPA  proposes  a  new 
system  for  part  71  for  revising  permits 
which  is  modeled  after  the  system 
proposed  today  for  part  70  permit 
revisions.  This  action  is  intended  to 
supplement  the  April  27, 1995  proposal 


on  part  71  regulations  in  this  regard. 
Although  proposed  regulations  to 
implemoit  the  new  system  have  not 
been  developed,  EPA  proposes  to 
promiilgate  regulations  to  finalize  the 
part  71  rulemaking  that  are  consistent 
with  the  concepts  and  procedures 
discussed  in  today's  pr(^>osal.  The 
Agency  believes  that  the  subsequent 
discussion  in  today's  preamble 
describes  the  new  system  with  sufficient 
detail  to  allow  the  public  to  imderstand 
and  ofier  informed  comments  on  the 


To  the  extent  possible,  EPA  intends  to 
model  part  71  penmit  revision 
procedures  after  those  proposed  for  part 
70  to  ensiue  that  sources  are  not  faced 
with  substantially  different  programs 
when  EPA.  as  opposed  to  a  State,  is  the 
permitting  authority.  Since  most  part  71 
programs  are  likely  to  be  of  limited 
duration,  consistency  with  part  70  will 
enable  smooth  transition  between 
Federal  and  State  programs,  encourage 
States  to  take  delegation  of 
administration  of  part  71  programs,  help 
States  that  have  not  obtained  part  70 
approval  to  phase  into  the  tide  V 
program,  promote  uniformity  in  public 
and  affected  State  participation,  and 
provide  greater  certainty  and 
consistency  for  sources. 

Following  proposed  part  70,  today's 
part  71  proptwal  would  establish  two 
basic  categories  of  changes  for  permit 
revision  purposes.  The  first  category 
would  include  all  changes  that  are 
subject  to  State  review  programs 
est^lished  pursuant  to  the  Act  which 
review  the  oiange  for  title  V  piupoees 
as  welL  Qualifying  changes  would  be 
automatically  incorporated  into  a  title  V 
permit  (i.e..  a  part  70  or  part  71  permit, 
as  applicable)  imder  a  part  71  program 
upon  completion  of  that  review.  The 
second  category  would  include  all  other 
changes  that  are  not  subject  to  State 
review  programs,  and  today'*  proposal 
describes  a  part  71  permit  review 
process  for  these  changes. 

B.  Changes  Subfect  to  State  Review 
Progfxuns 

Applicability.  As  in  the  case  of  the 
part  70  program,  today's  proposal  notice 
for  revising  part  71  permits  builds  on 
existing  State  review  programs  to 
provide  for  automatic  incorporation  into 
part  71  permits  for  all  changes  subject 
to  the  State  review  program  which  are 
also  evaluated  for  title  V  purposes  in 
this  review.  There  are  two  criteria  for  a 
change  to  qualify.  The  first  is  that  the 
State  permitting  authority  must  have 
reviewed  the  change  and  provided  an 
adequate  opportunity  for  public 
participation  and  affected  State  and  EPA 
review  commensurate  with  the 
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environmental  significance  of  the 
change  (see  footnote  number  1).  For  the 
more  environmentally  significant 
changes  as  defined  under  proposed  part 
70  (Le..  major  NSR.  112(g).  and  net-outs) 
a  30-day  jHior  public  comment  period 
and  a  45-day  opportunity  for  EPA 
review  and  objection  must  be  required 
in  the  State  review  process  for  it  to 
qualify^If  a  State  review  program  did 
not  provide  a  dO-day  public  review 
period  or  an  adequate  EPA  review 
opportunity  for  these  changes.  EPA  (or 
the  delegate  agency)  woidd  provide 
them  as  needed  in  a  part  71  process  as 
the  part  71  permitting  authority  before 
issuing  the  part  71pennit 

Under  part  70.  EPA  would  give  a  State 
discretion,  for  the  less  environmentally 
significant  changes,  to  match  the 
amoimt  of  public  review  to  the 
environmental  significance  of  the 
change.  Under  today's  proposal  im  part 
71,  EPA  would  accept  the  amount  and 
timing  of  public  process  under  the 
State's  current  NSR  program,  at  least 
during  the  first  5  yean  following  the 
effective  date  of  a  pari  71  program  in  a 
State.  The  Q>A  expects  no  part  71 
programs  for  States  to  last  for  more  than 
this  time  diuetion.  This  approach  is 
consistent  with  Q'A's  approach  for 
reviewing  minor  NSR  programs  set  forth 
in  today's  part  70  {MoiKwal.  Under  part 
70,  a  State  would  be  given  interim 
approval  even  if  its  program  did  not 
meet  the  public  participation 
requirements  of  the  proposed  part  70  for 
changes  subject  to  State  review 
programs  (see  section  III  of  today's 
preamble). 

The  second  criterion  for  inclusion  in 
the  first  category  requires  that  the 
change  subject  to  the  State  review 
process  would  need  to  address  the 
permit  content  requirements  of 
proposed  §  71.6.  The  EPA  believes  that 
many  of  these  requirements  could  be 
included  in  the  original  tide  V  permit  as 
boilerplate  or  standard  conditions,  and 
would  not  reqiure  much  additional 
effort  to  address  part  71  permit  content 
requirements  for  subsequent  permit 
revisions.  For  example,  the  existing  tide 
V  permit  would  already  contain 
requirements  regarding  permit  fees, 
periodic  reporting,  annual  certification, 
and  inspection  and  entry.  If  the  existing 
title  V  permit  ensiues  that  these 
boilerplate  conditions  apply  to  the 
requirements  attached  to  the  permit 
(e.g.,  the  revised  NSR  permit  or  112(g) 
determination),  it  woiUd  not  be 
necessary  to  revisit  these  requirements 
when  the  title  V  permit  is  revised. 

Consistent  with  these  criteria,  the  first 
category  of  changes  would  include 
changes  that  are  subject  to  major  or 
minor  NSR  or  regulations  implementing 


section  112(g)  and  changes  that  entail  a 
source-specific  revision  of  the  SIP. 

The  Agency  is  also  proposing  that 
certain  changes  subject  to  a  State  review 
program  coidd  qualify  even  though  they 
do  not  receive  prior  permitting  audiority 
review  and  approvaL  Under  some  State 
minor  NSR  programs,  far  examle,  not  all 
changes  sul:^ect  to  minor  NSR 
requirements  get  case-by-case  State 
review  and  ^proval.  Instead,  some 
types  of  changes  are  subject  to  general 
rules,  and  the  source  may  make  such  a 
change  without  prior  State  approval  so 
long  as  it  complies  with  the  applicable 
requirements  (i.e.,  the  general  rules). 
These  changes  would  still  be  included 
in  the  first  category. 

As  set  forth  under  proposed 
S  70.7(e)(2)(viii),  EPA  is  proposing  diat 
such  requirements,  when  triggered  by  a 
change  tiiat  is  subject  to  specified 
requirements,  but  is  not  required  to 
receive  affirmative  State  approval  under 
the  State's  review  program,  be  included 
in  the  first  category  (i.e.,  changes  subject 
to  a  Stete  review  program)  for  part  71 
purposes  and  get  the  benefit  of  an 
automatic  incorporation  process  (see 
Section  n.  C  of  this  preamble).  Eligible 
requirements  would  be  those  that  do  not 
conflict  with  the  existing  title  V  permit, 
do  not  require  interpretation  as  to 
applicabiUty,  and  do  not  require 
creation  of  source-specific  permit  terms 
or  conditions.  These  would  include 
general  rules  or  general  permits.  The 
justification  for  automatic  incorporation 
of  these  types  of  requirements  is  the 
same  as  tmder  part  70  (i.e.,  their 
application  is  so  straightforward  that 
httle  is  to  be  gained  from  additional 
process). 

Any  change  which  was  subject  to  a 
Stete  review  process  which  was 
inadequate  from  a  tide  V  standpoint 
must  be  processed  as  a  minor  or 
significant  permit  revision  (see 
discussion  below),  depending  on  the 
environmental  significance  of  the 
change.  More  environmentally 
significant  changes  require  tlra 
significant  permit  revision  process 
while  less  environmentally  significant 
changes  could  be  processed  as  minor 
permit  revisions.  The  Agency,  however, 
is  concerned  that  parts  of  the  prior  Stete 
review  process  in  some  drcmnstanoes 
might  unnecessarily  be  repeated  under 
such  an  approach  and  solicits  comment 
on  how  the  part  71  permit  revision 
process  might  be  authorized  to  add  only 
the  elemente  missing  from  the  Stete 
review  process,  rather  than  repeat  all 
the  elemente  of  the  prior  Stete  review 
process. 

Automatic  Incorporation  Process.  All 
changes  that  are  subject  to  a  qualifying 
Stete  review  program  (except  for  those 


qualifying  under  a  general  rule 
approach),  the  part  71  permitting 
authority  (either  Q>A  or  the  delegate 
agency)  woiUd  automatically 
incorpcHvte  the  change  into  the  title  V 
permit  immediately  on  completion  of 
the  Stete  review  process.  The  soiut:e 
could  operate  the  change  upon 
completion  of  the  Stete  review  process 
and  the  automatic  incorporation.  As 
proposed  today  for  part  70,  EPA  would 
similarly  waive  for  part  71  purposes  ite 
objection  opportunity  for  less 
environmentally  significant  changes 
subject  to  Stete  review  programs  for  at 
least  5  years. 

To  accomplish  the  permit  revision,  . 
the  pennitting  authority  would  not    >.i 
generate  a  new  permit  but  would  attuch 
the  docviment  from  the  Stete  review 
process,  such  as  the  revised  NSR  permit 
or  the  112(g)  MACT  determination,  to 
the  existing  tide  V  permit.  This  process 
could  be  used  provided  all  of  the 
applicable  requiremente  triggered  by  the 
change  were  addressed  in  the  document 
atteched  to  the  permit. 

For  part  71,  the  permitting  authority 
would  use  the  same  procedure  for 
incorporating  the  results  of  the  Stete 
review  process  into  the  tide  V  permit  as 
Stetes  would  use  imder  today's  proposal 
for  part  70.  Since  a  new  title  V  permit 
would  not  be  issued  under  this  process, 
the  permitting  authority  would  prepare 
an  errate  sheet  identifying  which  terms 
of  the  title  V  permit  were  being  replaced 
by  which  terms  of  the  Stete  permit  or 
which  terms  were  being  removed  as  no 
longer  relevant. 

Where  the  change  involved  adding 
new  applicable  requirements  to  the  tide 
V  permit,  but  did  not  require  changing 
existing  terms  or  conditions  of  the 
permit,  the  permit  revision  would  be 
accomplished  by  attaching  to  a  source's 
tide  V  permit  a  copy  of  the  Stete 
preconstruction  fwrmit  or  section  112(g) 
determination  or  the  documentetion 
containing  the  new  requirement  and 
permit  terms  that  reflect  the  change. 

Process  for  Incorporating  Changes 
Subject  to  General  Rules.  As  in  the  case 
of  proposed  part  70,  for  changes 
regulated  by  a  State  review  program 
through  a  general  rule,  the  source  would 
submit  a  notice  describing  the  change 
and  the  applicable  requirements  that 
attech  as  a  result  of  the  change.  As  part 
of  the  notice,  the  source  would  have  to 
certify  that  it  could  operate  the  change 
without  violating  any  existing  permit 
terms  and  supply  any  additional  f>ermit 
terms  required  by  tide  V  (i.e.,  periodic 
reporting  requiremente).  The  tide  V 
permit  woidd  be  revised  and  the  source 
could  operate  the  change  upon 
submitting  the  notice. 
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C.  Changes  Not  Subfect  to  State  Review 
PFOgtams 

Under  today's  proposal,  the  aeccmd 
basic  category  of  changes  for  permit 
revision  piuposes  includes  all  changes 
not  subject  to  adequate  State  review 
proenuns. 

Atotice-ond-Go.  Part  71  wrould  follow 
part  70  in  proposing  that  changes  that 
render  a  soiuce  subject  to  a  newly 
applicable  requirement  but  that  are  not 
subject  to  a  State  review  program  could 
be  incorporated  into  the  title  V  permit 
by  means  of  a  notice  submitted  by  the 
permittee,  provided  that  the  change 
would  not  conflict  with  existing  permit 
terms  and  no  soiuce-specific 
determination  would  need  to  be  made 
in  applying  the  requirement  to  the 
source.  The  justification  for  automatic 
incorporation  of  such  revisions  is  the 
same  as  for  part  70.  The  new  applicable 
leqpumnents  to  which  these  changes  are 
subject  should  not  require  any 
interpretation  regarding  the 
applicability  of  the  new  requirements, 
or  any  case-by-case  deteiminatioB  of 
source-specific  permit  terms  or 
conditions.  When  EPA  implements  a 
part  71  program  in  a  State,  it  will  woric 
with  the  State  to  determine  v^cb 
requirements  for  which  changes  can 
qualify  forthe  notice-and-go  procedure. 
For  each  such  State,  EPA  will  publish 
an  informational  notice  that 
communicates  to  the  regulated 
community  and  the  general  public  the 
outcome  of  the  EPA/State  discussions. 
During  implementation  of  the  part  71 
program,  as  States  would  do  for  part  70, 
EPA  would  provide  quarterly 
notificatioa  to  the  public  of  such  pennit 
revisions  and  would  provide  a  file 
accessible  to  the  pubUc  containing' 
informatiao  about  the  revisions^ 

In  light  of  the  geneial  eligibility 
criteria  described  above,  the  EPA 
expects  that  many  types  of  changes 
coidd  be  eligible  for  incorporaticm  into 
the  title  V  pennit  by  means  of  a  notice. 
Applicability  of  most  NSPS  and 
naticmal  emisskxi  standards  for 
hazardous  air  pollutanta(NESHAP) 
requirements,  such  as  the  application  of 
a  niuneiical.aiiiission  limit  to  aboiler, 
would  be  straigjhdorward  and  thus 
would  be  eligiUe.  Many  straightforward 
SIP  reqiiiremants,  such  as  source 
category-specific  RACT  requirements, 
would  be  eligible.  Generically 
applicable  requirements. (e.g.,  those  that 
apply  identically  to  all  units  at  a  source 
such  as  opacity  limits)^  would  also  be 
eligible  far  incorpinatiQn  via  this 
process,  dtbough  a  permit  revision  may 
not  be  necessary  at  all  to  apply  such  a 
requirement  if  such  requirements  are 
already  addressed  in  the  source's  permit 


and  apply  prospectively  to  all  future 
changes  that  would  be  subject  to  the 
requirement.  The  EPA  may  also 
detennine  that  certain  MACT  standards 
are  eligible  for  this  process  if  they  do 
not  require  the  establishment  of  source- 
specific  requirements  (e.g.,  emissions 
averaging  or  setting  of  complianoe 
parameterslt  Incorparation  of  MACTT 
compliance  schediiles  would  also  be 
eli^ble. 

Finally,  as  provided  in  part  70,  part 
71  would  provide  that  the  source  may 
operate  the  change  upon  mailing  a 
notice,  provided  that  the  change  can  be 
operated  in  compliance  with  the 
existing  title  V  permit.  In  the  notice,  the 
source  would  describe  the  change, 
describe  any  new  permit  terms  needed 
to  assiue  ctnnpliance  with  all  applicable 
requirements  and  relevant  pert  71 
requirements,  and  certify  that  the 
change  is  eligible  for  this  process.  The 
title  V  permH  would  be  revised  upon 
mailing  of  the  notice  to  EPA. 

Similariy,  EPA  would  adopt 
provisions  like  that  in  proposed 
§§  70.7{f)(2Mv)(A)(lH5)  and  (B).  Tlnis. 
part  71  would  provide  that  the  source 
may  operate  certain  administrative 
chuiges  updn  mailing  a  notice, 
provided  that  the  chuige  can.be 
operated  in  compliance  with  the 
existing  title  V  permit  These  changes 
described -in  proposed 
§§  70.7(fH2)(v)(A)(lH5)  inchide 
correcting  typographical  erron. 
allowing  for  certain  duuiges  in 
owner8hipi>r  operatianal  control  of  a 
spurbe.  and  mating  minor 
administrative  changes.  The  proposed 
proceduresof  §  70.7(f)(2)(v)CB)  would 
also  be  used  in  part  71  allotting  either 
the  permitting  authority  or  the  source  to 
revise  the  title  V  pennit  by  issuing  a 
notice. 

SigniflcantPenait  Rensioiu.  f^ang^ 
not  sut^BCt  to  State  review  fMOgrameand 
that  are  more  environmentaUy 
significant  as  defined  under  $  70.7(f)(t) 
of  today's  part  70  proposal  woiild  be 
processed  as  significant  permit 
revisions.  The  significant  permit 
revision  process  would  also  be  used  if 
a  more  environmentally  significant 
change  sul^ect  to  a  State  review- 
program  was  not  eligible  for  automatic 
inccMporadon  (i.e.,  the  chuige  had  not 
previously  bena  subject  to  an  adequate 
opportunity  for  pubUo  comment  and  a 
public  hearing,  affected  State  review, 
and  EPA  review  or  the  part  71  permit 
content  requirements  had  not  been 
adequately  addressed  by  a  State  review 

Tne  significant  permit  revision 
process  would  utilize  the  same 
procedures  as  required  for  initial  permit 
issuance,  i.e.,  an  opportunity  for  public 


comment  and  a  public  hearing,  review 
by  afiiscted  States,  and  review  by  EPA 
(for  delegated  programs).  Under  part  71. 
a  majority  of  these  significant  pomit 
revisions  would  be  completed  within  6 
months.  The  EPA  expects  that  if  the 
change  had  undergone  a  State  review 
process  that  provided  adequate  input 
mtm  the  public,  afiscted  States,  and 
EPA  with  respect  to  pfeconstruction 
requiremoats,  but  the  preconstruction 
permit  failed  to  appropriately  address 
part  71  content  requirements,  then  the 
permitting  authority  could  in  several 
instances  process  the  part  71  permit 
revision  in  a  much  shorter  timeframe 
than  6  months. 

Part  71  Process  for  Other  Less 
Environmentally  Significant  Changes. 
The  EPA  is  not  today  proposing  any 
specific  part  71  permit  revision  process 
for  less  environmentally  significant 
changes  (as  defined  in  today's  proposed 
part  70)  which  do  not  qualify  for  notice- 
and-go  treatment.  The  types  of  changes 
whioi  represent  this  group  are  defiiwd 
in  proposed  §  70.7({)(l)(u).  With  the 
possible  «(oeptioQ  of  intra-monitorlng 
^iproach  changes,  EPA  does  not  expect, 
the  number  of  changes  from  this  grtnip. 
to  be  significant,  particularly  in  l^il  of 
frequent  opticms  to  combine  sueh 
changes  (see  foUowing  discusskm).  The 
Agency,  however,  does  solicit  comment 
on  the  need  to  provide  for  a  more 
e3q>editious  pennit  revision  proceduie-' 
than  the  siyiiflcsnt  pennit  revision 
process  to  addivss  less-envircmmentally 
significant  cb^'igas  which  do  not  quaUfy- 
tat  notioe-and-go  or  automatic 
incorporatioik  Wherecommenters  do 
believe  such  a  need  exists.  EPA  solicits 
their  saggestiooas  fwdesigBing  any 
appropriate  change  tothe  prt^poeed 
permit  revision  system  for  part  71. 

D.  Combinatien  Changes- 

"Combinalkn  changes"  under  part  71 
would  be  handled  the  same  way  as  S'A 
proposes  to  handle  them  for  part  70  (see 
proposed  §  70.7(f)(3)).  The  general  rule 
would  be  that  a  con^bination  change  can 
be  processed  using  the  process  for 
automatic  ineorporatioD  of  changes 
subject  to  State  review  programs, 
provided  the  change  receives  any 
necessary  public  aSaded  State,,  and 
EPA  review  in  dw  State  raview  process 
and  address  all  part  71  permit  contant 
requirements.  For  example,  wfaerr  an 
endssions  increase  is  suolect  to  minor 
NSR,  but  the  source  also  wants,  to 
incorporate  a  PAL  into  the.  title  V 
permit,  the  change  could  be 
automatically  iiuxuporated  into  the  title 
V  permit  after  undngoing  review  under 
the  State's  minor  NSR  program, 
provided  the  Stete  review  process  meets 
the  procedural  reqiiirements  applicable 
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to  the  establishment  of  a  PAL  (i.e.,  a  30- 
day  opportunity  for  prior  public, 
affected  Stete,  and  EPA  review).  This 
review  may  be  provided  on  a  permit-by- 
pennit  ba^  In  addition,  where  a  Stete 
takes  delegation  of  a  part  71  program,  it 
could  process  minor  NSR  changes  and 
section  1 12(g)  or  (j)  actions  as 
combination  changes.  The  Agency 
believes  this  is  appropriate  because 
upon  delegation  of  a  part  71  progrun. 
delegate  Stetes  should  also  be  able  to 
receive  delegation  to  implement 
sections  112(^  and  (j),  provided  they 
have  adeqiute  authority  under  Stete  law 
to  do  so. 

E.  Opportunity  for  EPA  to  Object  and 
Pennit  Shield 

TTie  opportunity  for  EPA  review  of 
proposed  title  V  permit  revisions  and 
the  corresponding  availability  of  the 
pennit  shield  will  vary  with  the  part  71 
permit  revision  procedure  employed 
and  will  partially  depend  on  whether 
EPA  or  the  State  is  the  part  71 
permitting  authority.  In  general,  the 
permit  ^eld  may  be  granted  by  the  part 
71  permitting  authority  if  the  permit 
revisicm  is  approved  pursiiant  to  a 
process  which  affords  an  adequate 
opportunity  for  public  and  affected 
Stete  review  and  for  EPA  to  object  to  the 
issuance  of  the  permit  revision.  The 
scope  of  EPA's  review  where  provided 
would  be  the  same  as  under  today's 
proposal  for  part  70.  i.e.,  such  review 
would  extend  to  whether  die 
appropriate  procedures  were  followed 
with  respect  to  the  Stete  review  process 
determination  or  delegate  agency 
permitting  decision  (includlag 
reqmrements  for  public  participation 
opportunities),  whether  the  decision  is 
properly  supported,  and  whether  the 
terms  of  the  permit  are  enforceable  uid 
consistent  with  all  applicable     -    m 
requirements. 

Delegated  Programs.  For  changes  not 
subject  to  an  adequate  Stete  review 
program  which  must  be  processed  as 
either  significant  or  minor  pennit 
revisions.  EPA  proposes  to  continue  the 
requirement  in  §  71.10  of  the  April  27, 
1995  notice  that  EPA  be  given  a  45-day 
opportiinity  to  object  before  issuance  of 
the  part  71  permit  revision.  Since  both 
the  proposed  significant  permit  revision 
and  the  minor  permit  revision 
procedures  contain  adequate  public 
participation  and  EPA  review 
requirements.  EPA  believes  that  the  part 
71  permitting  authority  may  in  such 
cases  grant  a  permit  sfaield  to  apply  to 
the  changes.  On  the  other  hand,  changes 
which  qualify  for  a  "notice  and  go" 
process  would  not  contain  review 
procedures  sufficient  to  warrant  the 
availability  of  the  permit  shield  prior  to 


permit  renewal,  at  which  point  adequate 
public  and  EPA  review  opportunities 
would  be  provided  for  sucb  changes. 

More  environmentally  significant 
changes  which  are  subject  to  a  Stete 
review  program  which  reviews  these 
changes  for  title  V  purposes  as  well 
could  be  awarded  tthe  permit  shield 
upon  their  automatic  incorporation  into 
the  title  V  pennit  As  previously 
mmtioned,  EPA  and  the  public  must 
have  been  provided  their  review 
opportimity  to  review  the  adequacy  of 
the  change  (including  adequacy  for  title 
V  piuposes)  in  the  Stete  review  process. 
For  less  environmentally  significant 
changes  subject  to  a  Stete  review 
program,  EPA  would  depart  from  ite 
April  27. 1995  proposal  and  follow 
today's  proposed  revisions  for  part  70 
by  not  including  an  EPA  review  and 
objection  oppcstunity  for  at  least  the 
first  5  years  of  the  part  71  program  for 
a  particular  Stete.  Consequently,  no 
pennit  shield  would  be  available  ka  the 
automatic  incorporation  of  these 
changes.  However,  the  part  71 
permitting  authority  could  at  the 
source's  request  process  the  change  as  a 
minor  pennit  revision,  thus  subjecting 
the  change  to  public  and  EPA  review,  in 
order  to  estebUsh  a  shield. 

Non-Delegated  Programs.  For  all 
changes  not  subject  to  a  Stete  review 
program  and  therefore  processed  by 
EPA  imder  the  minor  or  significant 
permit  revision  procediues,  the  Agency 
would  have  the  option  of  granting  the 
pennit  ^eld.  Again,  changes  subject  to 
a  notice  and  go  process  with  ite 
abbreviated  review  procedures  would 
not  afford  EPA  the  opportunity  to  grant 
a  permit  shteld. 

For  changes  subject  to  an  adequate 
Stete  review  program  which  also 
reviews  the  changes  for  title  V  piuposes, 
the  preceding  discussion  regarding  the 
availability  of  the  pennit  shield  under 
delegated  part  71  programs  would  also 
apply  (i.e.,  the  pomit  shield  is  available 
for  more  environmentally  significant 
changes).  Where  granted,  EPA  would 
incorporate  the  permit  shield  upon  the 
automatic  incorporation  of  the  State 
review  document  addressing  the 
approved  change. 

The  EPA  soUcite  comment  on  whether 
the  revision  processes  outlined  above 
are  adequate  and  generally  compatible 
with  proposed  part  70  and  existing  Stete 
permit  revision  procedures. 

F.  Other  Part  71  Changes 

For  purposes  of  the  part  71  program, 
EPA  proposes  to  follow  the  approach  of 
today's  proposal  for  part  70  with  respect 
to  the  definition  of  major  source.  For 
example,  part  71  would  take  the  same 
approach  as  part  70  with  respect  tq  non- 


major  R&D  activities  at  major  sources 
(see  discussion  in  Section  V.  A.  of  this 
preamble).  The  EPA  believes  that  it  is 
important  to  use  a  consistent  definition 
of  "major  source"  to  assure  that  R&D 
facilities  are  not  faced  with  substantially 
different  applicability  requirements 
when  EPA  is  the  permitting  authority, 
llie  EPA  also  proposes  for  part  71  tbuit 
the  definition  of  "major  source"  would 
require  that  fugitive  emissions  be 
included  in  determining  major  source 
apphcability  consistent  with  the 
definition  proposed  today  for  part  70. 

Also  for  pujposes  of  part  71 ,  EPA 
proposes  to  provide  an  emergency 
defense  for  exceedances  of  techn^ogy- 
based  limits  established  in  title  V 
permits  as  described  in  Section  V.  B.  of 
this  preamble,  but  does  not  intend  to 
expand  the  concept  of  emergency 
defense  to  incliide  start-up.  shut-down, 
and  preventive  maintenance  conditions. 
The  EPA  solicits  comment  on  the  proper 
scope  of  the  af&rmative  defense 
provided  by  part  71.  Also,  EPA  solidte 
comment  on  whether  part  71  should 
authorize  permitting  authorities  to  grant 
a  soiuce  temporary  authorization  to 
make  a  change  without  revising  the 
permit,  as  needed  to  protect  pubfic 
health  or  welfare  in  emergencies,  and 
v^ether  part  71  should  adopt  the  same 
approach  as  part  70  adopts  regarding  the 
scope,  terms,  and  procedural  safeguards 
for  such  authorization.  Finally,  EPA 
proposes  to  adopt  for  the  part  71 
program  the  standard  certification 
language  that  is  proposed  for  part  70 
(discussed  in  Section  V.  C.  of  this 
preamble)  to  be  used  by  responsible 
officials.  The  Agency  twUeves  that  the 
same  standard  for  preparing 
certifications  should  apply  to  the  part 
70  and  part  71  programs. 

With  respect  to  tne  treatment  of 
section  112(r)  pollutante,  part  71  would 
follow  today's  proposal  for  part  70. 
Accordingly,  the  definition  of 
"regulated  air  pollutant"  would  be 
revised  to  delete  the  reference  to  sectimi 
112(r).  Further,  EPA  would  add  a 
paragraph  analogous  to  proposed 
§  70.6(a)(l)(iv)  to  clarify  that  part  71 
permite  containing  the  standard  permit 
conditions  that  EPA  expects  to 
promulgate  under  part  68  would  be 
considered  in  compliance  with  the 
requirement  that  permits  contain  terms 
that  assiue  compliance  with  all 
applicable  requiremente.  In  addition. 
consistent  with  EPA's  current 
interpretation  of  title  I  modification, 
(discussed  at  length  in  Section  Q.  H.  of 
this  preamble),  EPA  intends  to 
promulgate  the  definition  of  title  I 
modification  as  proposed  in  the  April 
27, 1995  Federal  Register  except  that 
the  definition  would  not  include  the 
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referenoe  to  section  110(aK2)  of  the  Act 
This  woiild  result  in  changes  that  are 
processed  through  State  minor  NSR 
programs  being  excluded  from  the 
definition. 

AlsOr  EPA  proposes  that  part  71 
follow  today's  proposal  for  part  70  with 
respect  to  EPA's  interpretation  of 
secticm  502(bMlO)  of  tlM  Act,  as 
discussed  in  Section  0.  G.  of  this 
preamble.  Thus,  all  permitting 
authorities,  includii^  EPA  under  part 
71  programs,  wouldiie  subject  to  the 
same  requirement  to  issue  permits 
containing  emissions  caps  under  which 
soiuces  could  trade  certain  emissions 
increases  and  decreases  wfithout  "«»«»Hng 
permit  revisions,  consistent  with 
applicable  requirements.  Therefore,  EPA 
proposes  to  incorporate  the  rh«nyt« 
profxised  today  to  %  70.4(b)(12)(i)  into 
the  coiresponding  section  of  part  71  cm 
operational  ffejdbility,  proposed 
$  71.6(p)(l).  The  EPA  further  proposes 
to  adopt  definitions  for  part  71  tlut  are 
consistent  with  the  definitions 
contained  in  proposed  §  70.2  with 
respect  to  the  following  terms:  Advance 
NSR,  altamatiye  scenarios,  «wii«rinrqf 
cap  permit,  plantwide  applicability 
limit,  and  State  review  program. 

In  additioo,  EPA  today  proposes  three 
changes  to  EPA's  prior  propmd  relating 
to  pennit  fees  imcur  the  part  71 
program.  First.  ffiApropoees  that 
delegation  agrnements  be  reqaired  to 
include  a  coaditiao  that  the'deisgato 
agency  have  sufficient  resources  to 
administer  the  part  71  program. 
Initially,  EPA  believed  that  U  would  be 
required  to  provide  funds  to  delegate 
agencies  to  enable  them  to  carry  out  the 
resp<Hisibilities  outlined  in  the 
delegaticHi  agreements.  This  mnains  the 
case  in  many  States,  and  for  those 
States,  the  delegation  agreement  would 
acknowledge  tlut  EPA  would  impose 
fees  on  permitted  sources  sufficient  to 
cover  program  costs.  However.  EPA  has 
become  aware  that  there  are  sevnal 
States  that  have  authority  under  existing 
State  law  to  charge  permit  fees  that  EPA 
believes  may  be  sufficient  to  fund  a  part 
71  program.  In  the  otmtext  of  delegating 
part  71  administration  to  any  specific 
State,  EPA  intends  to  assess  the 
adequacy  of  the  State's  existing  fee 
authority  to  determine  whether  it  is 
sufficient  to  cover  coats  of  running  a 
part  71  program.  If  the  delegate  agency 
has  adequate  fise  revenue  from  sources 
subject  to  title  V  to  fund  a  fully- 
delegated  part  71  program,  EPA  would 
grant  delegation  and  would  thereafter 
incur  no  program  costa.  However,  EPA's 
decision  to  delegate  and  its  assessment 
of  the  State's  fee  authority  would  in  no 
way  constitute  EPA  approval  of  the 
State's  fee  structure  for  purposes  of  part 


70.  or  in  any  way  prejudge  EPA^ 
evaluation  of  a  State's  submitted  part  70 
program.  To  provide  sources  in  sadx 
States  with  relief  from  part  71  fee 
requirements,  EPA  proposes  to  revise 
§  71.g(c)(2)  to  provide  that  when  EPA 
has  fully  delegated  a  part  71  {nogram  to 
a  State  that  had  adequate  fee  aathority 
to  receive  delegation  and  EPAincun  no 
program  costs  to  administer  the 
program,  sources  would  not  be  subject 
to  the  fise  requirements  of  part  71.  Ln 
situations  vmere  sources  are  already 
pajdng  fisas  to  the  delegate  agmcy  that 
are  adequate  to  fund  the  part  71 
program.  EPA  believes  that  it  would  be 
inequitable  to  require  sources  to  pay 
fees  to  EPA  as  well. 

Whm  a  State  seeks  delegaticm  of  only 
a  portion  of  the  part  71  program,  sources 
would  not  be  relieved  from  the  part  71 
fee  requirements  because  EPA  would 
incur  soma  costa  in  administering  the 
portion  of  the  program  that  was  not 
delegated.  In  such  a  case.  EPA  would 
detomine  whether  the  fee  structures 
provided  in  proposed  §§  7l.g(e)(lH4> 
would  reflect  the-coste  (rf^administflclng 
the  part  71  program.  If  not*  EPA  would 
need  to  set  appropriate  gseetfaMugh  a 
separate  rulemaking,  as  per  proposed 
§  71.9(c)(7). 

Second,  the  EPA  proposes  to 
eliminate  the  SS.  par  ton  surcharge  for 
delegated  and  omtractor  administered 
programs  from  the  fee  formula  in 

E noosed  §  71.g(c)(3)  because  EPA 
elieves  that  £»  purposes  of  title  V 
pomit  fees,  the  cost  of  EPA's  oversight 
of  State-administered  i»ograms  should 
be  treated  the  same  regarmess  of 
whether  the  program  has  bem  delegated 
under  part  71  or  approved  under  part 
70.  The  EPA's  oversight  costa  of  State 
part  70  programs  are  not  covered  by 
State  permit  fees  and  are  not  passed 
along  to  industry.  The  part  71  rule  as 
proposed  today  would  treat  EPA 
oversight  costa  in  (felegated  part  71  and 
approved  part  70  programs  consistendy. 
For  similar  reasons,  the  cost  of 
preparing  guidance  for  the  part  71 
pro-am  would  be  deleted  from  the  list 
of  activities  that  comprise  "program 
costa"  injonroposed  $  71.9(b). 

Third.  EPA  proposes  to  reduce  the  per 
traa  fee  amount  in  proposed  §  71.9(c)(1) 
and  §  71.9(c)(3)  from  $45  to  $38,  to 
reflect  EPA's  lower  program  costa 
resulting  from  the  streamlined  permit 
revisi(m  procediues  proposed  today. 
The  data  supporting  the  lower  estimate 
of  program  costa  are  contained  in  a 
document  entitled  "Supplement  to  the 
Federal  Operating  Permito  Program  Fees 
and  Cost  Analysis"  which  is  contained 
in  the  docket  for  this  rulemaking. 

The  EPA  solidta  commenta  on 
whether  the  approach  taken  in  the  fise 


provisions  proposed  today  is 
appropriate  and-would  result  in 
adequate  revenurbeing  generated  to 
ofbet  program  costo.  and  whether,  in 
general,  the  fise  provisions  of  proposed 
part  71  could  be  structured  in  a  manner 
that  mere  closely  reflecto  the  true  costa 
of  administering  the  part  71  program. 

V.  Other  fTiangws  and  Clarificatioiis 

A.  Rationale  for  Proposed  Exemption  for 
Non-Major  RS-D  Activities 

The  Agency  is  today  clarifying  the 
reasoning  behind  ita  July  21, 1992 
preamble  discussion  regarding  R&D 
activities,  and  is  proposing  changes  to 
the  definition  of  "m^or  source"  in  part 
70  that  better  reflect  this  intent  As 
explained  below.  States  have  flexibility 
under  part  70  r^arding  whsthw  to 
consider  R&D  opantians  as  part  of  the 
source  with  which  it  is  sited  for 
piuposes  of  detomining  whether  a 
major  source  is  present 

'The  part  70  major  source  definition 
requires  aggregation  of  "all  of  the 
pollutant-emitting  astivities  which 
belong  to  the  same  industrial  grouping,' 
are  located  on  one  or  more  contigiKnis 
or  adjacent  properties,  and  are  under  the 
control  of  the  same-parson  (or  persoos 
under  common  coBtal)."  Following 
NSR/PSD  precedent,.EPA  chose  the 
nuqor  (2-digit)  StudHd  Industrial 
Classiftcation  (SIC)  code  categories 
established  by  the  U.S.  Department  of 
CcMnmeroe  to  delineate  an  "industrial 
grouping." 

In  response  to  ccmmanta  requesting 
exemption  of  R&D  activities  from  title  V, 
EPA  stated  in  the  preamUe  to  the  final 
part  70  rule  that,  "in  many  cases  States 
will  have  the  flexibility  to  treat  an  R&D 
fedlity*  *  *  as  thou^  it  were  a 
separate  source,  and  [the  R&D  fedlitjr] 
would  then  be  required  to  have  a  title 
V  permit  only  if  the  R&D  fedlity  itself 
would  be  a  major  source"  (57  FR  32264 
snd  32269,  ^dy  21, 1992).  Read 
consistently  with  the  "major  source" 
definition  in  the  rule,  however,  this 
statement  could  be  read  as  meaning  thut 
separate  source  treatment  would  occur 
oidy  in  situaticms  where  the  R&D 
porticHi  of  a  source  has  ita  own  two^ligit 
SIC  code  and  is  not  a  support  fedlity. 

In  light  of  the  imcertam  meaning  of 
the  July  21. 1992  preamble  statement, 
industry  representatives  have  continued 
to  express  concerns  over  the  permitting 
of  RkD  operations.  The  EPA  recognizes 
that  R&D  operations  typically  entail  the 
use  ofsmall  quantities  of  chemicals  ' 


*For  axampto.  a  mladvaiy  vary  kiga  RftD  faciUty 
amploying  3M0  paopla  in  a  2  milUon  aqtun  foot 
complax  waa  conpfaiMnaiTely  taatod  ior  it*  air 
amiaaions.  Ap^auxiuMtaJy  40  stacka  fad  by  000 
laboratoriaa  invoMng  potantiaUy  ovar  a  >^'— nH 
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manipulated  and  released  in  a  highly 
variable  manner,  and  that  these 
attributes  are  present  at  R&D  operations 
to  a  degree  that  distinguishes  them  from 
other  source  categories.  The  EPA  further 
recognizes  that,  because  of  these  unique 
combinations  of  attributes,  bringing 
collocated  non-major  R&D  fedlities  into 

El  70  permitting  could  potentially 
d  to  difficult  exercises  in  emissions 
estimating  and  tracking  and  impose 
additional  monitoring  and 
recordkeeping  requiremente  (v«diere  the 
R&D  operation  is  subject  to  an  Act 
reqiiirement). 

m  response  to  these  continuing 
concerns.  EPA  is  today  ofiisring  a  more 
detailed  explanation  of  the  SIC  code 
approach  as  it  affecta  R&D  operations.  In 
addition,  EPA  is  proposing  revisions  to 
the  part  70  major  source  definition  to 
rosolve  any  ambiguities  that  may  derive 
from  the  SIC  code  manual,  and  to 
ensure  that  the  same  result  obtains  for 
purposes  of  section  112  if  the  changes 
to  the  major  source  definition  proposed 
on  August  29. 1994  are  carried  to 
finality.  The  EPA  recognizes  that 
parallel  rule  revisions  would  be 
required  for  part  63  (the  section  112 
General  Provisions)  and  parts  51  and  52 
(NSR  and  PSD).  These  other  rules  would 
be  revised  through  a  separate 
rulemaking  action. 

At  the  time  of  the  July  1992 
promulgation.  EPA  believed  that  R&D 
was  not  specifically  addressed  by  the 
SIC  code  manual  in  any  way.  It  would 
have  followed  that  the  question  of 
whether  and  how  R&D  should  be 
considered  part  of  a  soiut»  would  be 
answered  in  light  of  the  rules 
traditionally  applied  to  detennine  the 
extent  to  which  activities  at  a  site  are 
functionally  integrated. 

In  general,  to  be  considered  a 
functional  part  of  an  industrial  activity, 
a  facility  must  contribute  to  that  activity 
in  a  material,  rather  than  merely 
conceptual,  maimer.  The  EPA  believes 
that  operations  as  proposed  for 
definition  in  §  70.2  do  not  contribute  to 
the  product  or  service  rendered  at  an 
industrial  site  in  any  relevant  sense.  By 
definition,  the  product  of  an  R&D 
operation  is  information  potentially 
useful  to  create  a  new  industrial  process 
or  to  improve  the  process  ongoing  at  the 
fecility.  but  not  to  direcUy  support  the 
process  in  which  the  industrial  activity 
is  currentiy  engaged  or  capable  of 
engaging  in  any  significant  commerdal 
fashion.  It  follows  that  R&D  would  not 


operation*  were  sampled  for  a  6  to  8  hour  duration 
over  a  2  day  period.  Results  of  subeequent  analyses 
ahowed  that  even  if  this  level  of  operation  as  tested 
were  maintained  day  and  niglit  for  an  entire  year 
the  predicted  actual  emissions  of  all  VOC 
compounds  would  be  less  than  12  tpy. 


be  considered  part  of  the  industrial 
activity  with  which  it  is  located,  despite 
ita  location,  and  must  therefore  be 
treated  as  if  it  were  a  separate  source 
beloiupLng  to  a  separate  2-digit  SIC  code. 

UnOOT  the  Agency's  support  fecility 
test,  even  where  neighboriiig,  commonly 
controlled  sources  have  di^rent  2-digit 
SIC  codes,  they  should  be  aggregated  to 
detern^iine  whether  a  major  source  is 
present  if  the  output  of  one  is  more  than 
50  per  cent  devoted  to  support  of 
another.  However,  EPA  believes  that 
R&D  operations  should  not  generally  be 
considered  support  fodlities,  since  the 
"support"  provided  is  direded  towards 
development  of  new  processes  or 
produds  and  not  to  current  production. 

The  limita  of  this  interpretation 
should  be  self-evident.  To  the  extent  an 
activity  beara  some  resemblance  to  R&D 
but  in  fed  contributes  to  the  ongoing 
produd  produced  or  service  rendered  at 
a  fedlity  in  a  more  than  de  minimis 
maimer,  those  activities  should  be 
considered  part  of  the  source.  Pilot 
planta  often  present  instances  of 
activities  that  are  conduded  on  a  trial 
basis,  but  which  are  nevertheless 
dedicated  to  producing  a  produd  for 
commerce  to  a  more  than  de  minimis 
extent,  and  so  would  not  be  considered 
R&D.  The  EPA  has  spoken  diredly  to 
the  types  of  processes  that  qualify  as 
R&D  in  the  context  of  certain  section 
112  MACT  standards.  These  descriptive 
statementa  address  the  question  of 
whether  R&D  should  be  included  in 
partioilar  MACT  source  categories, 
rather  than  major  source  apphcabiUty. 
and  so  are  not  relevant  to  die  principles 
discussed  in  this  notice. 

Since  the  July  1992  promulgation, 
EPA  has  learned  that  the  SIC  code 
manual  itself  presenta  an  obstacle  to  this 
interpretation,  because  it  provides  that 
R&D  should  generally  be  grouped  with 
the  four-digit  code  adivity  with  which 
it  is  most  closely  associated.  Because 
this  contrasta  with  EPA's  imderetanding 
at  the  time  of  promulgation  of  part  70. 
EPA  believes  it  appropriate  to  continue 
to  implement  the  current  rule  to  allow 
for  separate  consideration  of  R&D  as 
described  above.  At  the  same  time,  EPA 
is  today  proposing  to  revise  the  major 
source  definition  to  clarify  that  R&D 
should  be  treated  as  having  its  own 
industrial  grouping  for  purposes  of  the 
tide  I  and  section  302(j)  elements  of  the 
major  source  definition. 

A  parallel  rule  revision  is  also  being 
proposed  for  the  section  112  element. 
This  is  because  the  August  1994 
proposal  would  change  the  part  70 
de£Laition  to  conform  to  the  section  112 
General  Provisions,  which  do  not  use 
the  SIC  code  approach  to  source 
aggregation.  Today's  notice  proposes  to 


establish  a  narrow  exception  for  R&D 
facilities.  Because  the  major  source 
definitions  used  under  title  V  must  be 
consistent  with  other  Ad  programs, 
EPA  plans  to  follow  this  revision  to  part 
70  with  conforming  revisions  to  the 
major  source  definition  in  the  section 
112  General  Provisions  and  other 
section  112  rules.  In  addition,  a  new 
definition  for  "research  and 
development  activities"  is  proposed  for 
§70.2. 

The  EPA's  authority  for  this  part  70 
revision  is  the  same  as  that  which 
supported  ita  adoption  of  the  2-digit  SIC 
code  limitation  in  parta  C  and  D  of  title 
I  and  thus  in  tide  V.  As  EPA  stated  in 
ita  1980  promulgation  of  PSD 
regulations,  the  2-digit  SIC  code 
grouping  embodies  a  common  sense 
notion  of  a  "plant"  that  is  appropriate 
for  the  PSD  program  (45  FR  52694 
(August  7, 1980)).  For  tide  I  and  section 
302  (j)  purposes,  the  establishment  of  a 
separate  industrial  grouping  for  R&D 
simply  represents  a  further  refinement 
to  that  common  sense  approach. 

The  EPA  chose  not  to  adopt  the  SIC 
code  approach  in  the  section  112 
context  because  it  conduded  that  a 
definition  that  encompassed  the  entire 
contiguous  commonly  owned  facility 
would  be  more  consistent  with  the 
overall  intent  of  section  112.  However, 
the  statutory  language  of  section 
112(a)(1),  which  refere  to  "any 
stationary  source  or  group  of  stationary 
sources"  (emphasis  added),  leaves  EPA 
discretion  to  separate  out  discrete 
groups  of  stationary  sources  that  are 
located  together  only  for  administrative 
convenience,  rather  than  because  they 
contribute  to  other  activities  at  the  site. 
That  this  same  language  appeara  in  the 
various  nonattainment  "major  source" 
definitions  added  by  the  1990  Ad 
Amendments,  where  EPA's  historical 
practice  has  been  to  allow 
disaggregation  by  major  industrial 
grouping,  further  supporte  this 
interpretation.  The  EPA  now  believes 
that  a  disaggregation  of  R&D  operations 
makes  sense  in  the  context  of  section 
112,  as  well  as  title  1  and  thus  in  tide 
V.  because  (1)  they  are  operations  which 
by  definition  could  stand  alone,  but 
which  are  located  with  other  sources 
primarily  for  administrative 
convenience,  and  (2)  the  inherent 
changeability  of  these  operations. 

The  reasonableness  of  this  separate 
treatment  is  further  supported  by 
section  112(c)(7),  which  states  that,  for 
section  112  purposes,  "the 
Administrator  shall  establish  a  separate 
category  covering  research  or  laboratory 
facilities,  as  necessary  to  assure  the 
equitable  treatment  of  such  facilities." 
Although  this  provision  addresses 
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source  categorization  for  promulgation 
of  standards  rather  than  applicability,  it 
clearly  evidences  a  concern  that  R&D 
operations  not  be  grouped  with  other 
types  of  operations  in  a  way  that 
overlooks  the  particular  challenges 
associated  with  their  regulation. 

Hie  EPA  wishes  to  emphasize  that 
R&D  operations  present  a  unique  case 
imder  section  112.  As  noted  above,  EPA, 
after  studying  the  matter,  has  concluded 
that  R&D  is  unique  in  terms  of  the 
variability  and  impredictability  of 
processes.  Also,  as  previously 
discussed,  R&D  operations  are 
inherently  divorced  from  the  primary 
activity  at  a  facility.  While  other  types 
of  activities  may  or  may  not  support  the 
primary  activity  depending  upon  the 
configuration  at  a  particular  site,  R&D 
activities  categorically  do  not  (except,  as 
the  definition  would  provide,  in  a  de 
minimis  manner). 

Today's  notice  does  not  define  the 
term  "de  minimis"  as  used  in  the 
definition  of  R&D.  The  EPA  solicits 
comment  on  whether  it  should  attempt 
to  further  define  de  minimis  in  the  final 
rule,  and  if  so,  what  criteria  would  be 
appropriate.  For  instance,  de  minimis 
might  be  defined  in  absolute  terms,  in 
terms  of  the  amount  of  the  R&D  product 
that  is  offered  to  the  industrial  activity 
relative  to  the  total  product  from  the 
R&D  operation,  or  in  terms  of  the 
amount  of  support  from  the  R&D 
operation  relative  to  the  magnitude  of 
that  activity. 

The  EPA  also  solicits  comment  on 
whether  the  special  treatment  afforded 
by  this  proposal  should  be  extended  to 
laboratory  activities  that  are  not  R&D. 
The  proposal  would  exclude  such 
laboratray  activities.  The  reasoning  is 
that  other  laboratory  activities  fall 
outside  of  the  rationale  supporting 
special  treatment,  since  they  are  likely 
to  be  more  predictable  in  their 
operations  and  to  be  functionally 
integrated  with  on-site  industrial 
activities.  The  Agency  solicits  comment 
on  whether  there  are  other  categories  of 
laboratory  activities  for  which  this  is 
typically  not  the  case. 

As  noted  above,  several  States 
interpreted  the  July  1992  preamble 
disctission  of  R&D  activities  as 
authorizing  the  creation  of  a  separate 
applicability  category  for  R&D,  apart 
from  the  2-digit  SIC  code  approach. 
Most  of  these  provisions  have  been 
identified  as  groimds  for  interim 
approval.  The  EPA  notes  that  while 
these  programs  aim  for  a  similar  result, 
they  are  not  uniform  in  their  specifics. 
For  instance,  definitions  of  R&D  may 
differ  from  EPA's  definition  or  may  be 
absent  altogether.  For  this  reason,  EPA 
is  not  today  commenting  on  whether  the 


clarification  in  today's  notice  merits  a 
change  in  the  approval  status  of  any  of 
these  programs,  but  instead  plans  to 
address  this  on  a  case-by-case  basis. 

Notwithstanding  the  preceding 
approach  which  provides  for  separate 
treatment  of  the  majority  of  R&D 
activities,  two  issues  remain  related  to 
when  such  R&D  activities  would 
independently  be  considered  to  be 
major  under  part  70.  Specifically,  one 
issue  concerns  the  effect  of  a  facility 
that  supports  the  R&D  activity  on  the 
status  of  the  R&D  activity  and  the  other 
issue  concerns  how  the  PTE  for  R&D 
activities  is  to  be  determined. 

Industry  has  expressed  concern  about 
a  stand-alone  R&D  activity  (i.e.,  not 
located  with  a  manufacturing  facility) 
which  is  supported  by  another  activity 
(e.g.,  a  boiler)  which  on  its  own  may 
exceed  major  source  thresholds.  This 
issue  is  not  addressed  by  placing  the 
R&D  activity  in  a  separate  SIC  category, 
which  would  only  cause  the  R&D 
activity  to  be  treated  separately.  The 
boiler  would  be  considered  part  of  the 
stand-alone  R&D  activity  if  it  was 
functionally  integrated  with  the  R&D 
activity.  The  R&D  activity  together  with 
the  boiler  would  then  be  considered 
major.  Industry  has  recommended  that 
boilers  and  other  support  facilities  not 
be  considered  part  of  an  R&D  activity. 

The  EPA  recognizes  that  disparate 
treatment  may  result  if  an  R&D  activity 
at  a  major  manufacturing  facility  would 
be  considered  separate  and  non-major, 
while  another  R&D  activity  of  the  same 
size  standing  alone  would  be  considered 
a  major  source  only  because  of  its 
support  facilities.  The  Agency, 
therefore,  believes  an  R&D  activity 
should  be  considered  separate  from 
major  support  facihties  just  as  it  would 
be  separate  from  a  major  manufactvuing 
source,  and  solicits  comment  on 
whether  it  should  provide  an  exemption 
from  major  source  determination  rules 
in  the  case  of  facilities  that  support  R&D 
activities.  The  EPA,  however,  recognizes 
the  potential  for  this  approach  to  apply 
in  many  other  circtunstances  with  a 
possible  erosion  of  the  concept  of  a 
source  as  the  sum  of  functionally 
integrated  parts,  a  result  the  Agency 
does  not  support.  The  Agency  therefore 
suggests  commenters  provide  rationale 
as  to  how  the  approach  can  be  limited 
to  R&D  activities. 

As  noted,  a  source  must  calculate  PTE 
from  an  R&D  operation  to  determine 
whether  it  is  major.  In  light  of  the 
previously  mentioned  difficulty  of 
performing  emission  calculations,  and 
the  data  gathered  by  EPA  to  date  ' 
(discussed  in  footnote  6  above),  which 
indicates  that  even  large  R&D  facilities 
tend  to  have  very  low  actual  emissions, 


EPA  considers  it  of  little  benefit  to 
require  R&D  facilities  to  go  through 
extensive  efforts  in  calculating  PTE. 
Permitting  authorities  will  bear  primary 
responsibility  for  determining  the  PTE 
of  individual  R&D  facilities,  and  EPA 
intends  to  generally  defer  to  these     '  ■  „ 
judgments.  Given  the  small  likelihood 
that  any  R&D  operation  will  be  major, 
EPA  believes  permitting  authorities 
should  accept  methods  of  calculating 
PTE  fit>m  R&D  operations  that  are  not 
imduly  burdensome  on  the  source. 

Some  have  claimed  that  deriving  a 
numerical  PTE  calculation  from  an  R&D 
activity  is  simply  not  possible,  because 
experiments  are  typically  performed 
only  once  or  a  few  times,  meaning  that 
past  emissions  are  at  best  a  poor 
indicator  of  the  futtue.  The  EPA  is 
unsure  whether  this  renders  PTE 
calculations  strictly  impossible,  but 
acknowledges  a  high  degree  of 
difficulty.  The  EPA  beUeves  R&D  may 
present  a  case  suitable  for  a  de  minimis 
exception  from  the  statutory 
requirement  to  calculate  PTE.  because 
emissions  are  so  low  as  to  yield  a  gain 
of  trivial  or  no  value  compared  to  the 
difficulty  associated  with  their 
meastuement  Comment  is  soUcited  on 
whether  such  an  exception  would  be 
appropriate,  and  more  generally  on  the 
availability  of  cost-effective  means  of 
calculating  PTE  from  R&D  activities. 

B.  Emergency  Defense 

Section  70.6(g)  sets  forth  the  terms  of 
an  emergency  defense  that  States  may 
include  in  part  70  permits  at  their 
discretion.  It  is  available  for  violations 
of  technology-based  emission  Limits  that 
are  unavoidably  caused  by  "any 
situation  arising  from  sudden  and 
reasonably  unforeseeable  events  beyond 
the  control  of  the  source,  including  acts 
of  God. .  .  ." 

In  the  preamble  to  the  final  rule,  EPA 
explained  that  it  modeled  the  part  70 
defense  after  the  NPDES  permit  upset 
provision  at  40  CFR  122.41.  The  NPDES 
provision  was  promulgated  in  response 
to  several  cases  under  the  Clean  Water 
Act  (CWA)  that  held  that  EPA  must 
provide  an  upset  defense  for 
technology-based  effluent  limits  to  take 
accoimt  of  the  fact  that  even  properly 
operated  technology  can  unexpectedly 
fail  [Marathon  Oil  v.  EPA.  564  F.2d 
1253  (9th  Cir.  1977)).  The  Agency 
extended  the  reasoning  of  these  cases  to 
technology-based  air  pollution  control 
standards  in  promulgating  an 
emergency  defense  in  part  70.  At  the 
same  time,  EPA  noted  that  other  courts 
had  ruled  that  EPA  was  not  required  to 
provide  such  a  defense  but  could 
instead  rely  on  the  exercise  of 
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enforconent  discretion  to  address 
violations  caused  by  emergencies. 

The  part  70  emergency  defense  was 
challenged  by  State  and  local 
government,  environmental  group,  and 
industry  petitioners  in  CAIPv.  £PA.  The 
governmental  and  enviroiunental 
petitioners  were  concerned  that  the  rule 
required  States  to  provide  the  defense, 
despite  the  existence  of  potentially 
different  State  defenses.  They  also 
questioned  EPA's  legal  authority  to 
promulgate  an  across-the-board  defense 
for  violations  of  limits  that  may  have 
been  set  in  a  manner  that  took  into 
account  the  possibility  of  emergencies 
or  upsets.  Industry,  on  the  other  hand, 
objected  to  the  narrowness  of  the 
defense  and  tuged  that  the  defense  be 
made  available  for  violations  that  may 
occur  as  a  result  of  plant  start-up,  shut- 
down, malfunction,  or  preventative 
maintenance.  Some  industry  petitioners 
also  urged  EPA  to  make  the  defense 
available  to  violations  of  limits  based  in 
whole  or  in  part  on  health  protection. 

At  the  outset,  EPA  wants  to  make 
clear  that  the  part  70  rule  does  not 
require  that  States  adopt  the  emergency 
defense.  A  State  may  include  such  a 
defense  in  its  part  70  program  to  the 
extent  it  finds  appropriate,  although  it 
may  not  adopt  an  emergency  defense 
less  stringent  than  that  set  forth  at 
section  70.6(g).  As  noted  above,  the  part 
70  defense  is  modeled  on  the  NPDES 
upset  provision,  which  States  may  omit 
if  they  desire  to  establish  a  more 
stringent  water  pollution  control 
program  than  federal  law  requires  (40 
CFR  §  123.25(a)(12);  Sjerra  Qub  v. 
Union  CHI  Co.  of  California,  813  F.2d 
1480. 1484  (9th  Cir.  1987)).  Like  the 
CWA.  the  Act  in  sections  116  and  506(a) 
authorizes  States  to  establish  additional 
or  more  stringent  air  pollution  control 
or  permitting  requirements.  Consistent 
with  that,  States  may  decide  to  provide 
an  emergency  defense  that  is  narrower 
in  scope  or  more  stringent  in 
appUcation  than  §  70.6(g)  or  no  defense 
at  all.  Consistent  with  §  70.11(b),  States 
may  also  provide  for  any  affirmative 
defense  that  would  be  available  in  an 
enforcement  action  brought  pursuant  to 
section  113  of  the  Act. 

The  Agency  has  reviewed  the  legal 
basis  for  the  §  70.6(g)  defense.  As  noted 
above,  the  relevant  CWA  case  law  is 
split.  While  Marathon  Oil  and  several 
other  courts  have  required  EPA  to 
provide  an  upset  defense,  either  through 
a  permit  program  or  in  the  imderlying 
substantive  requirement,  to  address  the 
fallibility  of  technology,  other  courts 
have  not  out  of  concern  that  such  a 
defense  was  inconsistent  with  Congress' 
intent  that  technology-based  effluent 
limits  force  technological  development 


and  that  enforcement  of  such  limits  be 
"swift  and  direct"  (Com  Refiners  Ass'n, 
Inc.  V.  Costle,  594  F.2d  1223, 1226  (8th 
Cir.  1979),  Weyerhaeuser  Co.  v.  Costle, 
590  F.2d  1011, 1057  (D.C.  Or.  1978)). 
Other  coiuts  have  ruled  that  no  upset 
provision  is  required  or  appropriate 
where  EPA  took  the  fallibihty  of 
technology  into  accoimt  in  setting  the 
technology-based  standard  for  which  an 
upset  defense  was  sought  [CPC  Int'l,  Inc. 
V.  Train,  540  F.2d  1329, 1336-38  (8th 
Cir.  1976),  American  Petroleum  Inst.  v. 
EPA.  540  F.2d  1023, 1035-36  (10th  Cir. 
1976)).  These  cases  coimsel  caution  in 
the  application  of  a  uniform  emergency 
defense  to  standards  which  were 
previously  established  under  several 
different  Act  provisions.  To  determine 
the  extent  to  which  the  part  70  defense 
may  be  appropriately  applied,  it  is 
necessary  to  examine  the  basis  and 
terms  of  the  different  Act  technology- 
based  standards  to  which  it  would 
apply.' 

New  source  performance  standards 
are  estabfished  by  EPA  under  section 
111  of  the  Act  based  on  the  best  system 
of  emission  reduction,  considering  costs 
and  other  relevant  factors,  that  has  been 
adequately  demonstrated.  The 
regulations  that  generally  govern  the 
implementation  of  NSPS  provide  that 
exceedances  of  NSPS  during  periods  of 
start-up,  shut-down,  and  m^function 
are  not  violations  of  the  applicable  limit 
unless  otherwise  specified  in  the 
applicable  standard*  (§ 60.8(c)).  In  other 
words,  sources  are  not  obUgated  to  meet 
NSPS  when  starting  up,  shutting  down, 
or  experiencing  malfunctions  except  to 
the  extent  EPA  has  required  otherwise 
in  setting  a  particular  NSPS.  There  is 
thus  no  need  for  an  affirmative  defense 
for  exceedances  that  occur  under  those 
drctunstances.  The  NSPS  general 
provisions  do  not  address  the 
availability  of  a  defense  for  violations 
caused  by  emergencies,  as  defined  in 
part  70,  and  the  Agency  has  relied  on 
enforcement  discretion  to  address  such 
situations. 

National  emission  standards  for 
hazardous  air  pollutants  were 
established  by  EPA  under  section  112  of 
the  Act  prior  to  the  1990  Act 
amendments.  Section  112  prior  to  the 
1990  amendments  required  EPA  to  set 


''  By  technology-based  standards.  EPA  means 
those  standards  the  stringency  of  which  are  based 
on  determinations  of  what  is  technologically 
feasible,  considering  relevant  bctors.  The  fact  that 
technology-based  standards  contribute  to  the 
attainment  of  the  health-based  NAAQS  or  help 
protect  public  health  from  toxic  air  pollutants  does 
not  change  their  character  as  technology-based 
standards. 

•Certain  NSPS,  such  as  Part  60  Subpart  D 
(electric  utility  steam  generating  units),  apply 
during  any  period  of  operation. 


NESHAP  at  the  level  which  provides  an 
ample  margin  of  safety  to  protect  the 
pubhc  health  from  the  HAP  being 
regulated.  In  promulgating  NESHAP, 
EPA  did  not  provide  for  affirmative 
defenses,  since  the  standards  were 
formulated  largely  without  regard  to  the 
limits  of  technology.  The  Agency  did 
not  extend  the  part  70  emergency 
defense  to  NESHAP  for  the  same  reason. 

The  1990  amendments  to  the  Act 
changed  the  basis  for  setting  standards 
for  HAPs.  Section  112  now  requires  the 
Agency  to  promulgate  standards  for 
more  than  180  HAPs  based  on  the^ 
maximum  achievable  control 
technology,  taking  into  account  costs 
and  other  relevant  factors.  The  Agency 
has  promulgated  general  provisions 
governing  implementation  of  the  so- 
called  MACT  standards,  and  those 
provisions,  like  the  NSPS  general 
provisions,  do  not  require  sources  to 
'  comply  with  MACT  standards  when 
starting  up  or  shutting  down  or  when 
malfunctions  occur  (40  CFR  63.6(f)). 
Like  NSPS,  there  is  thtis  no  need  for  a 
defense  for  exceedances  that  occur 
under  those  circumstances.  Again  like 
the  NSPS  regulations,  the  MACT  general 
provisions  do  not  address  the 
availability  of  a  defense  for  violations  of 
MACT  standards  that  occur  as  a  residt 
of  an  emergency. 

States  also  establish  technology-based 
limits  pursuant  to  their  SIP's,  including 
those  set  pursuant  to  major  and  minor 
NSR  programs.  Many  States'  SIP's 
provide  an  affirmative  defense  for 
violations  of  SIP  technology-based 
limits.  The  EPA  has  approved  these 
where  consistent  with  its  1983  SIP 
policy.  The  terms  of  these  defenses  vary 
somewhat  with  the  State,  but  they  are 
generally  available  for  violations  that 
occiu  as  a  result  of  malfunctions,  and, 
for  certain  types  of  limits,  for  start-up 
and  shut-down  as  well.  In  any  event. 
States  may  be  presumed  to  set 
technology-based  limits  with  any 
approved  SIP  defenses  in  mind. 

'The  foregoing  description  of  the  Act's 
major  technology-based  standards  raises 
several  questions  about  the 
appropriateness  and  terms  of  any  part 
70  defense.  First,  since  at  least  most  of 
these  standards  provide  either  an 
exemption  from  compUance  or  an 
affirmative  defense  for  exceedances 
caused  by  start-up,  shut-down,  and 
malfunction  conditions,  a  part  70 
defense  covering  these  conditions 
would  be  largely  redundant.  Second,  to 
the  extent  that  some  NSPS  or  MACT 
standards  do  not  provide  relief  for  these 
conditions,  it  is  because  EPA  has  made 
a  decision  not  to  provide  it  (in  the  case 
of  health-based  standards)  or,  in  case  of 
many  technology-based  limits,  because 
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EPA  has  taken  account  of  the  failures  of 
technology  in  setting  the  numerical 
emissions  limit.  Similarly,  to  the  extent 
a  technology-based  limit  estabUshed  by 
a  State  does  not  provide  an  afOnnative 
defense  for  start-up,  shut-down,  or 
malfunctions,  it  may  be  because  the 
State  judged  that  such  a  defense  was 
unnecessary  or  imwise.  Under  these 
circumstances,  it  would  appear 
inappropriate  for  the  Agency  to  allow  a 
generic  emergency  defense  because  it 
could  have  the  effect  of  decreasing  the 
stringency  of  the  previously  estabUshed 
standard  or  imdercutting  a  technology- 
forcing  or  enforcement  strategy 
undertaken  by  the  Agency  or  a  State  in 
establishing  the  standard. 

As  EPA  has  previously  explained,  the 
primary  purpose  of  title  V  is  to  create 
for  each  covered  source  a  permit  that 
documents  in  one  place  all  the  Act 
requirements  that  apply  to  the  source. 
Title  V  itself  does  not  authorize  changes 
to  requirements  established  pursuant  to 
other  Act  provisions.  Section  504 
requires  that  permits  contain  provisions 
as  needed  to  assure  the  enforceabiUty  of 
the  limits  codified  in  the  permit,  but 
that  does  not  authorize  changes  in  the 
stringency  of  those  limits.  In  keeping 
with  the  codification  purpose  of  title  V, 
EPA  believes  that  its  authority  imder 
title  V  to  provide  for  affirmative 
defenses  for  violations  of  permit  terms 
is  limited.  Where  the  rulemaking 
estabUshing  a  limit  addresses  the  need 
for  and  terms  of  any  affirmative  defense, 
there  is  no  basis  for  providing 
additional  or  different  defenses  under 
title  V. 

While  the  foregoing  description  of 
technology-based  standards  indicates 
there  is  httle  or  no  basis  for  providing 
a  start-up.  shut-down,  preventative 
maintenance,  or  malfunction  defense, 
the  question  still  remains  whether  part 
70  can  and  should  provide  an 
emergency  defense.  As  noted  above,  the 
NSPS  and  MACT  general  provisions  and 
apparently  most  SIP's  do  not  provide  an 
emergency  defense  per  se.  It  is  not 
entirely  clear  why  that  is  the  case.  Most 
likely,  prosecutorial  discretion  was 
considered  an  adequate  and  even 
preferable  mechanism  for  addressing 
violations  caused  by  emergencies. 
Several  CWA  cases  also  suggest  that 
upset  or  emergency  defenses  could  be 
imnecessary  where  standards  were  set 
taking  into  account  the  possibility  of 
emergencies  and  could  have  the  effect  of 
slowing  the  development  of  technology 
or  making  enforcement  slower  and  less 
sure. 

The  EPA  is  reluctant  to  retain  a 
generally  applicable  emergency  defense 
without  completing  further  review  of 
the  appropriateness  of  such  a  defense 


for  the  different  Federal  technology- 
based  standards  in  light  of  the  concerns 
with  such  a  defense  raised  in  the  CWA 
cases.  A  review  of  the  bases  for  setting 
these  standards  is  necessary  to  ensure 
that  the  standards  do  not  already  take 
into  account  the  possibihty  of 
emergencies.  Beyond  that,  EPA  wants  to 
further  consider  the  consequences  of 
such  a  defense  on  the  different  types  of 
federal  technology-based  standards  for 
technology-forcing  and  enforcement. 

For  similar  reasons,  EPA  also  is 
concerned  about  establishing  a  generic 
emergency  defense  that  would  apply  to 
State-established  limits.  The 
appropriateness  of  providing  a  defense 
is  best  judged  by  a  State  in  light  of  its 
standard-setting  methodologies  and 
environmental  and  enforcement  goals. 
As  currently  provided  in  §  70.6(g)(5), 
the  emergency  defense  is  in  addition  to 
any  defense  provided  for  in  an 
applicable  requirement.  This  includes 
any  defense  appropriately  provided  for 
in  a  technology-based  SIP  limit.  Beyond 
that,  an  EPA  decision  not  to  retain  an 
emergency  defense  in  part  70  would  not 
preclude  a  State  from  adopting  a 
defense  in  its  SIP  for  technology-based 
SIP  limits  consistent  with  its  standard- 
setting  methodologies.  The  SIP-based 
defense  could  then  be  referenced  in  the 
State's  part  70  permits  as  appropriate. 

The  EPA  has  not  reached  a  finn 
conclusion  on  whether  to  limit  the 
availabiUty  of  the  emergency  defense  to 
part  70-only  provisions.  The  Agency 
soUdts  comment  on  whether  such  a 
limitation  is  appropriate  in  Ught  of 
EPA's  goal  of  providing  States  flexibiUty 
in  implementing  their  part  70  programs. 
The  n'A's  final  decision  on  this  issue 
will  be  based  on  the  record  developed 
through  this  proposal. 

It  may  nevertheless  be  appropriate  for 
EPA  to  provide  reUef  imder  title  V 
authority  for  exceedances  of  technology- 
based  limits  uniquely  established  in 
part  70  permits.  Part  70  permitting  will 
be  the  fonmi  for  estabUshing  limits 
pursuant  to  section  112(j)  and  112(i)(5); 
alternative  limits  pursuant  to 
§  70.6(a)(l){iii),  including  any  substitute 
section  112  standards  set  under  a 
program  approved  by  EPA  under  section 
112(1);  and  limits  to  a  source's  potential 
to  emit  for  purposes  of  avoiding 
otherwise  applicable  Act  requirements. 
Of  these,  at  least  section  112(j)  limits 
will,  and  alternative  limits  imder 
§  70.6.(a)(l)(iii)  and  section  112(1) 
programs  may,  be  technology-based. 
The  EPA  beUeves  that  in  setting 
technology-basbd  limits  as  part  of  title  V 
permitting.  States  should  have 
discretion  to  afford  sources  relief  from 
exceedances  that  may  occur  as  a  result 
of  start  up,  shut  down,  and 


malfunctions  as  appropriate  in  view  of 
the  state's  standard-setting 
methodolo^. 

The  EPA  IS  considering  using  the 
start-up,  shut-down,  malfunction 
provisions  of  the  MACT  general 
provisions  as  the  model  for  a  part  70 
counterpart.  As  noted  earUer,  the  MACT 
(and  NSPS)  general  provisions  provide 
that  those  standards  need  not  be  met 
during  periods  of  start-up,  shut-down, 
and  malfunction,  as  opposed  to 
providing  a  defense  to  violations  of  the 
standards  imder  those  conditions.  While 
EPA  does  not  believe  an  outright 
exemption  such  as  this  would  be 
appropriate  in  part  70,  the  Agency 
sohcits  comment  on  whether  part  70 
should  authorize  States  to  provide  an 
affirmative  defense  for  compliance  with 
part  70-only  technology-based  limits 
under  start-up.  shut-down,  and 
malfunction  conditions.  The  EPA 
beheves  it  appropriate  to  condition  the 
availability  of  such  relief  on  the 
submittal  of  and  adherence  to  a  plan 
like  that  required  in  §  63.6(e)(3), 
establishing  a  protocol  for  the  source' 
diuing  those  periods. 

The  Agency  also  believes  that  States 
should  have  discretion  to  provide  an 
emergency  defense  for  violations  of  part 
70-only  technology-based  limits  similar 
to  that  set  forth  in  the  current  rule. 
Suggestions  have  been  made  that  the 
Agency  adopt  a  definition  of  emergency 
identical  to  that  of  "upset"  under  the 
NPDES  regulations  (§  122.41(n)).  The 
Agency  notes  that  the  current  rule's 
definition  of  emergency  was  drafted  to 
avoid  any  impUcation  that  emergencies 
could  include  start-up,  shut-down,  and 
preventative  maintenance  conditions. 
Since  EPA  is  considering  addressing 
those  conditions  with  an  exemption 
imm  compliance  as  described  above,  it 
is  inclined  to  retain  the  current  rule's 
definition  of  "emergency."  The  Agency 
solicits  comment  on  the  advantages  and 
disadvantages  of  a  uniform  definition  of 
upset  or  emergency  across  the  water  and 
air  permitting  programs. 

Sieveral  States  have  also  raised  the 
question  of  whether  part  70  should 
authorize  permitting  authorities  to  grant 
a  source  temporary  authorization  to 
make  a  change  without  revising  permits 
as  needed  to  protect  pubUc  health  or 
welfare  in  emergencies,  such  as  natural 
disasters.  The  South  Coast  [Cahfornia] 
Air  Quality  Management  District 
(SCAQMD)  has  pointed  out  that  local 
governments  operating  essential  public 
services  have  had  to  respond  to 
emergencies  such  as  earthquakes,  fires, 
and  civil  disturbances  in  ways  that 
applicable  permit  terms  might  not  have 
allowed.  The  State  of  New  York  has 
sinularly  noted  instances  when  sources 
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have  needed  to  make  changes  on  short 
notice  to  respond  to  emergencies  such 
as  severe  winter  storms.  Both 
jurisdictions  have  available  as  a  matter 
of  State  law  a  mechanism  for  granting 
sources  temporary  authorizations  to 
make  changes  without  revising  the 
source's  permit  imder  specified 
circumstances  and  in  accordance  with 
prescribed  procedures.  See  SCAQMD's 
breakdowm  rule  (Rule  430)  and  State 
law  provisions  regarding  variances 
(Health  &  Saf.  Code  42350^2364, 
particularly  §  42352).  and  New  York's 
regulations  at  Title  6,  Section  621.12. 

The  Agency  sohcits  comment  on  the 
need  for  a  part  70  provision  authorizing 
States  to  provide  the  kind  of  emergency 
authorizations  described  above.  States 
could  rely  on  the  exercise  of 
enforcement  discretion  to  avoid 
penahzing  sources  for  permit  violations 
incurred  as  a  result  of  State-sanctioned 
actions  taken  to  safeguard  the  pubUc 
from  serious  harm  in  times  of 
emergencies.  However,  under  title  V 
and  part  70,  citizens  may  bring 
enforcement  actions  for  violations  of 
permit  terms.  While  it  would  seem 
doubtful  that  anyone  would  seek  to 
prosecute  a  violation  caused  by  a 
source's  actions  to  respond  to  a  public 
health  crisis.  States  and  sources  may 
well  prefer  that  sources  be  reUeved  from 
the  risk  of  habiUty  under  such 
circumstances. 

The  Agency  also  sohcits  comment  on 
the  proper  scope  and  terms  of  any  such 
authorization  provision.  The  SCAQMD 
has  Umited  its  concerns  to  essential 
pubhc  services  operated  by  local 
governments,  wbdle  New  York's 
regulations  authorize  changes  at  sources 
regardless  of  whether  they  are  pubUcly 
or  privately  owned.  For  New  York  the 
only  essential  criterion  is  whether  the 
change  is  needed  to  respond  to  an 
emergency,  which  its  regulations  define 
as  "an  event  which  presents  an 
immediate  threat  to  life,  health, 
property,  or  natural  resources."  New 
York's  r^ulations  also  limit  the 
duration  of  such  authorizations  to  at 
most  two  30-day  terms. 

Procedural  safeguards  are  important 
to  the  exercise  of  any  such  authority. 
New  York's  regulations  require  prior 
notification  of  a  change  by  the  source 
requesting  emergency  authorization 
unless  prior  notification  is  not  possible. 
The  regulations  also  require  that  the 
State  permitting  authority,  prior  to 
issuing  an  emergency  authority,  make  a 
finding  of  an  emergency,  stating  why 
immediate  action  is  needed  and  the 
consequences  if  the  action  is  not 
immediately  taken.  The  permitting 
authority  must  also  determine  that  the 
change  is  being  made  in  a  manner  that 


will  cause  the  least  change, 
modification,  or  adverse  impact  to  Ufe, 
health,  property,  or  natural  resources. 
The  permitting  authority  is  authorized 
to  attach  such  conditions  to  the 
authorization  as  it  deems  appropriate.  If 
the  permitting  authority  finds  that  the 
change  is  no  longer  immediately 
necessary  to  protect  Ufe,  health, 
property,  or  natural  resources,  it  may 
issue  an  order  requiring  the  source  to 
immediately  cease  the  action  it  has 
taken  pursuant  to  the  emergency 
authorization. 

New  York's  regulations  provide  one 
potential  model  for  a  part  70  provision 
authorizing  States  to  provide  emergency 
authorizations.  The  extent  of  New 
York's  procedural  safeguards,  however, 
may  weU  be  linked  to  the  relatively 
broad  scope  of  its  emergency 
authorization,  which,  as  noted  earUer, 
extends  to  private  as  weU  as  pubUc 
sources  and  broadly  defines  emergency. 
More  narrowly  tailored  emergency 
provisions  would  presumably  require 
fewer  procedural  safeguards.  The 
Agency  requests  that  commenters 
addressing  the  proper  scop>e  of  an 
emergency  authorization  also  consider 
what  procedural  safeguards  would  be 
appropriate  in  Ught  of  the  suggested 
scope.  The  Agency  beUeves  that 
providing  after-the-fact  pubUc 
notification  of  changes  made  pursuant 
to  an  emergency  authorization  provision 
would  be  appropriate. 

C.  Certification  Language 

Section  70.5(d)  of  the  current  rule 
requires  that  any  part  70  appUcation 
form,  report,  or  compUance  certification 
contain  a  certification  by  a  responsible 
official  of  the  truth,  accuracy,  and 
completeness  of  the  submission.  It 
further  requires  that  any  certification 
required  under  part  70  state  that,  "based 
on  information  and  beUef  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  document  are  true, 
accurate,  and  complete."  The  text  of 
§  70.5(d)  was  adopted  unchanged  from 
the  proposal.  In  the  preamble  to  the 
proposed  rj^le,  EPA  explained  that  the 
required  statement  regarding  the  truth, 
accuracy,  and  completeness  of  the 
submission  was  modeled  after  Rule  11 
of  the  Federal  Rules  of  Civil  Procedure. 
Rule  11  provides  that  by  presenting 
pleadings,  motions,  or  other  documents 
to  Federal  courts,  a  lawyer  "is  certifying 
that  to  the  best  of  the  person's 
knowledge,  information,  and  beUef, 
formed  after  an  inquiry  reasonable 
under  the  circumstances"  that  the 
documents  are  not  presented  for  an 
improper  purpose  (e.g.,  to  harass  or 
cause  delay);  the  claims  made  are 
warranted  by  existing  law  or  by  a  non- 


frivolous  argument  for  the  extension, 
modification,  or  reversal  of  estabUshed 
law  or  the  estabUshment  of  new  law; 
and  that  allegations  or  factual 
contentions  have  or  are  likely  to  have 
reasonable  evidentiary  support. 

Among  the  issues  raised  oy  several 
State  and  local  governments  in  their 
petitions  for  review  of  part  70  was  the 
appropriateness  of  the  certification 
language  adopted  by  EPA.  The 
governmental  petitioners  were 
concerned  that  EPA  was  requiring 
certification  language  different  from  that 
required  by  the  National  PoUutant 
Discharge  Elimination  System  (NPDES) 
under  the  CWA.  The  NPDES  regulations 
at  §  122.22(d)  require  the  following 
certification  language: 

I  certify  imder  penalty  of  law  that  this 
document  and  all  atUichments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  £alae 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

In  Ught  of  die  NPDES  certification 
language.  State  and  local  government 
petitionere  read  the  part  70  certification 
language  as  potentially  estabUshing  a 
less  rigorous  standard  for  the  inquiries 
on  which  certifications  were  to  be 
based,  and  they  beUeved  their  reading 
was  confirmed  by  EPA's  reference  to 
Rule  11  as  the  model  for  the  part  70 
language.  Beyond  that,  they  noted  that 
the  meaning  of  the  NPDES  language  had 
been  weU  estabUshed  over  the  years  of 
its  use,  and  were  concerned  that  the 
meaning  of  the  different  part  70 
language  would  not  be  clear  until  it  had 
been  decided  by  the  courts.  The  State 
and  local  petitionere  therefore  suggested 
that  EPA  revise  its  part  70  certification 
to  be  identical  to  the  NPDES 
certification  language. 

The  Agency  agrees  that  Rule  11  is  not 
an  appropriate  analog  to  the 
certification  requirements  of  a 
permitting  program.  Rule  11  effectively 
requires  lawyers  to  make  a  reasonable 
inquiry  into  the  relevant  facts  and  law 
so  they  may  assess  whether  the  claims 
or  arguments  they  raise  in  court  have  a 
reasonable  chance  of  success.  Since 
courts'  interpretation  of  the  law  can 
evolve  as  a  result  of  a  compelUng  factual 
case  or  argument.  Rule  11  accords 
lawyers  wide  latitude  in  bringing  cases. 
By  contrast,  an  inquiry  into  the  truth, 
accuracy,  and  completeness  of  a  factual 
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submission  should  typically  be  a  more 
straightforward  exercise.  The  official 
signing  the  Certification  is  being  asked 
to  take  reasonable  steps  to  ensure  that 
what  he  or  she  signs  is  true,  accurate, 
and  complete,  not  whether  it  provides  a 
sufficient  basis  for  a  court  to  decide  a 
question  of  law  in  the  official's  favor. 
The  Agency  thus  no  longer  believes  that 
the  part  70  certification  langiiage  should 
be  modeled  on  Rule  11. 

In  place  of  the  current  rule's 
certification  language,  EPA  proposes  to 
require  the  certification  language  foimd 
in  the  add  rain  rule  promulgated  under 
title  IV  of  the  Act  at  40  CFR  72.21(b)(2) 
and  in  the  proposed  enhanced 
monitoring  rule  at  58  FR  54689,  col.  1 
(proposed  §  64.5(c)).  Those  provisions 
provide  in  relevant  part: 

The  responsible  official  shall  certify,  by  his 
or  her  signature,  the  following  statement:  "I 
certify  under  penalfy  of  law  that  I  above 
personally  examined,  and  am  Eamiliar  with, 
the  statements  and  information  submitted  in 
this  document  and  all  of  its  attachments. 
Based  on  my  inquiry  of  those  individuals 
with  primary  responsibilify  for  obtaining  the 
information,  I  certify  that  the  statements  and 
information  are  to  the  best  of  my  knowledge 
and  belief  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties  for 
submitting  false  statements  and  information 
or  omitting  required  statement  and 
information,  including  the  possibilify  of  fine 
or  imprisonment." 

This  language  is  modeled  on  the 
NPDES  language  quoted  above,  but  does 
not  expressly  require  that  there  be  a 
system  designed  to  asstire  that  qualified 
personnel  properly  gather  and  evaluate 
the  submitted  information.  The  Agency 
beUeves  it  is  not  necessary  to  include 
that  express  requirement,  since  EPA 
expects  that  certifying  officials  will 
establish  such  systems  where  needed  to 
assure  the  adequacy  and  reasonableness 
of  their  inquiry.  In  addition,  there  is  an 
economy  in  requiring  use  of  the  same 
certification  language  in  the  three  Act 
programs.  As  the  State  and  local 
petitioners  pointed  out,  differences  La 
language  imply  differences  in  meaning. 
The  Agency  has  no  reason  to  think  that 
a  different  standard  for  preparing 
certifications  should  apply  to  the  part 
70  program  than  applies  in  the  add  rain 
program.  It  thus  proposes  to  adopt  for 
the  part  70  program  the  language  now 
found  in  the  add  rain  rule. 

D.  Provisions  Related  to  Tribal  Pmgrams 

On  August  25,  1994  (59  FR  43956), 
EPA  proposed  regulations  specifying 
those  provisions  of  the  Art  for  which  it 
is  appropriate  to  treat  Indian  Tribes  as 
States.  Therein  (59  FR  43971-72)  EPA 
described  expectations  for  Tribal 
programs  in  implementing  various 
aspects  of  the  part  70  program  and  how 


they  might  differ  bom  those  experted 
for  State  part  70  programs.  Today's 
proposal  contains  part  70  rule  changes 
needed  to  conform  part  70  to  the  August 
25  proposal. 

'The  reader  should  refer  to  the  August 
25, 1994  proposal  for  a  more  detailed 
description  of  the  part  70  regulatory 
revisions  proposed  today  to  address 
Tribal  programs  (59  FR  43966-68, 
43970-72,  43980-82).  The  EPA  has 
received  many  comments  on  the  August 
25, 1994  proposed  rules  and  EPA  may 
make  changes  to  the  proposal  that  in 
turn  necessitate  conforming  changes  to 
the  part  70  revisions  proposed  today.  In 
today's  action,  EPA  solicits  comment  on 
the  limited  issue  of  whether  EPA  has 
acciuBtely  proposed  to  implement  the 
changes  to  part  70  previously  described 
in  the  August  25. 1994  proposal. 
Comments  addressing  whether  and  how 
EPA  should  allow  Indian  Tribes  to 
administer  part  70  programs  are  outside 
the  scope  of  today's  action  and  should 
have  been  submitted  in  response  to 
EPA's  August  25, 1994  proposal. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

No  public  hearing  will  be  held  to 
discuss  this  supplemental  proposal 
luiless  a  hearing  is  requested  in  writing 
and  suffident  reason  for  a  hearing  is 
included  in  the  written  request.  "The 
EPA  has  already  engaged  all  interested 
groups  in  extensive  public  discussions 
on  these  topics  and  hopes  to  expedite 
the  issuance  of  final  regulatory 
revisions.  If  a  public  hearing  is  held,  it 
will  take  place  on  the  last  day  of  the 
comment  period.  Persons  wishing  to 
attend  a  hearing,  if  held,  should  call 
(919)  541-5281  to  determine  if  a  hearing 
will  be  held  and  to  obtain  the  time  and 
location.  Persons  wishing  to  request  a 
pubUc  hearing  must  submit  a  written 
request  to  EPA  during  the  first  15  days 
of  the  comment  period  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  Docket 

The  docket  for  this  regulatory  action 
pertaining  to  part  71  is  A-93-50.  For 
actions  pertaining  to  part  71,  the  docket 
is  A-93-51.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  inaterials) 


(307(d)(7)(A)).  The  dockets  for  today's 
notice  are  available  for  public 
inspection  at  EPA's  Air  Docket,  which 
is  listed  under  the  ADDRESSES  section  of 
this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12866  (E.O. 
12866)  (58  FR  51735  (Ortober  4. 1993)). 
sertion  4(c),  EPA  is  required  for 
significant  regulatory  actions  to  prepare 
an  assessment  of  the  potential  costs  and 
benefits  (referred  to  as  a  Regulatory 
Impart  Analysis  (RIA))  of  the  regulatory 
action.  Sections  3(fMl-4)  of  E.O.  12866 
define  "significant"  regulatory  artions 
as  those  that  may:  * 

(1)  Have  an  annual  effert  on  the 
economy  of  $100  million  or  more  or 
adversely  affert  in  a  material  way  the 
economy,  a  sertor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impart  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  redpients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,'  or  the  prindples 
set  forth  in  E.O.  12866. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  and  EPA  consider 
this  and  other  artions  related  to  part  70 
and  part  71  permit  revisions  a 
"significant  regulatory  action"  within 
the  meaning  of  the  Executive  Order.  The 
EPA  has  submitted  this  supplemental 
rulemaking  proposal  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  record.  Any 
written  comments  from  OMB  to  EPA, 
and  any  EPA  responses  to  those 
comments,  will  be  included  in  Docket 
A-93-50  for  part  70  changf  .>  and  Docket 
A-93-51  for  part  71  actions. 

To  fadlitate  OMB  review  of  the 
August  1994  proposed  rulemaking,  EPA 
prepared  an  analysis  showing  the 
marginal  impacts  of  the  proposed 
revisions  to  part  70.  That  analysis 
would  also  bound  the  costs  assodated 
with  the  supplemental  proposal 


'These  priorities  include  economic  growth  while 
maintaining  environmental  quality,  provide 
opportunities  for  domestic  and  international 
competitiveness,  mitigate  the  impact  of  regulations 
on  the  innovation  and  dissemination  of 
environmental  technologies,  and  empower  minority 
and  poor  communities  in  accordance  with  the 
Adniinistration's  primary  goal  for  environmental 
equity. 
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contained  herein.  As  stated  in  the 
August  1994  notice,  the  Agency  is  also 
in  the  process  of  updating  the  current 
ICR  for  part  70  which  will  be  a 
comprehensive  analysis  of  the  final 
revised  part  70.  A  draft  of  that  revised 
ICR  is  in  docket  A-93-50.  As  noted 
under  the  DATES  section  of  this  notice, 
there  is  a  60-day  comment  period  for  the 
draft  ICR. 

After  review  of  the  current  RIA  for 
part  70,  (EPA^50/2-91-011),  the 
Agency  has  determined  that  the  effert  of 
the  changes  to  part  70  which  would 
result  from  today's  action  will  be  less 
than  both  the  current  RIA  and  the 
estimate  provided  for  the  August  1994 
proposal.  The  estimates  of  the  savings 
beyond  the  costs  projerted  for  the 
Augtist  1994  proposal  and  the  current 
rule  are  provided  in  the  imfunded 
mandates  section  (Section  V.  F.)  of  this 
preamble.  The  final  estimate  would 
ultimately  depend  in  part  on  how  States 
would  use  the  additional  flexibility 
provided  to  them  in  today's  proposal. 
However,  considerable  savings  will 
occur  as  the  State  merges  its 
preconstruction  review  program  to  also 
meet  part  70  requirements.  This  will 
allow  subsequent  permit  revisions 
needed  to  incorporate  such  changes  to 
occiu'  administratively  instead  of 
through  the  more  costly  de  minimis, 
minor,  or  even  significant  permit 
revision  tracks  described  in  the  Augiist 
1994  proposal.  Analogous  processes 
will  be  used  imder  a  part  71  program. 
Savings  will  depend  on  its  duration  and 
how  the  Agency  will  work  with  States 
to  implement  any  Federal  permit 
program  that  is  required. 

D.  Regulatory  Flexibility  Act 
Compliance 

Under  the  Regulatory  Flexibility  Art, 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Re^ster,  it  must  prepare  a  Regulatory 
FlexibiUty  Analysis  (RFA)  that  describes 
the  impart  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jiuisdictions). 

The  EPA  has  established  guidelines 
which  require  an  RFA  to  accompany  a 
rulemaking  package.  For  any  rule 
subjert  to  the  Regulatory  Flexibility  Art, 
the  Agency's  new  policy  requires  a 
regulatory  flexibility  analysis  if  the  rule 
will  have  any  economic  impart, 
however  small,  on  any  small  entities 
that  are  subjert  to  the  rule,  even  though 
the  Agency  may  not  be  legally  required 
to  do  so. 

A  regulatory  flexibility  screening 
analysis  of  the  imparts  of  the  original 
part  70  rules  revealed  that  the  original 
rule  did  not  have  a  significant  and 
disproportionate  adverse  impart  on 


small  entities.  The  resulting 
administrative  costs  of  the  August  1994 
proposal  and  of  today's  supplemental 
proposal  for  both  part  70  and  part  71 
affert  larger  part  70  sources  which  are 
not  typically  believed  to  be  small 
business  entities.  Consequently,  the 
Administrator  certifies  that  the 
proposed  revisions  to  part  70  and  part 
71  will  not  have  a  significant  and 
disproportionate  impart  on  small 
entities.  The  EPA,  however,  solidts  any 
information  or  data  which  might  affert 
these  proposed  certifications.  The  EPA 
will  reexamine  this  issue  and  perform 
any  subsequent  analysis  deemed 
necessary.  Any  subsequent  analysis  will 
be  available  in  the  respective  dockets  for 
part  70  and  part  71  and  will  be  taken 
into  account  before  promulgation. 

E.  Paperwork  Reduction  Act 

The  ICR  requirements  for  the  part  70 
regulations  were  submitted  for  approval 
to  OMB  imder  the  Paperwork  Reduction 
Art,  44  U.S.C.  3501  et  seq.  The  ICR  was 
prepared  by  EPA  in  association  with  the 
promulgation  of  part  70  and  a  copy  may 
be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (mail  code 
2136),  U.S.  Environmental  Protection 
Agency,  401  M  St.  S.W.,  Washington 
D.C.  20460,  (202)  260-2740. 

The  screening  analysis  for  the 
revisions  to  part  70  indicates  a  need  to 
revise  the  current  biuden  estimate  and, 
in  addition,  the  ciurent  ICR  is  due  to  be 
updated  since  it  was  only  for  a  period 
of  3  years  after  promulgation  of  part  70. 
However,  EPA  is  preparing  an  ICR  for 
the  entire  part  70  rule  to  reflert  part  70 
at  the  time  the  proposed  revisions  to 
part  70  are  promulgated.  This  ICR  will 
supersede  or  replace  the  update  of  the 
original  part  70  ICR  upon  promulgation 
of  the  revisions  to  part  70.  The  draft  ICR 
for  the  proposed  part  71  rule  will  be 
amended  as  necessary  upon 
promulgation  of  the  part  71  rule.  The   - 
draft  lOR  for  the  revised  part  70  is  in 
docket  A-93-50  and  subjert  to  a  60-day 
comment  period. 

Send  comments  regarding  the  burden 
estimate  in  the  draft  ICR  or  any  other 
aspert  of  this  collection  of  information, 
induding  suggestions  for  reducing  this 
burden  by  [60  DAYS  AFTER 
PUBLICATION]  to:  Chief,  Information 
PoUcy  Branch  (2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Stieet,  S.W„  Washington,  D.C.  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affaira,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule 
revisions  will  respond  to  any  OMB  or 
public  comments  on  the  information 


collertion  requirements  contained  in 
this  proposal. 

F.  Unfunded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Art  of  1995 
("Unfimded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impart  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sertor,  of 
$100  million  or  more  in  any  one  year. 

Section  203  of  the  Unfunded 
Mandates  Art  provides  that  if  any  small 
governments  may  be  significantly  or 
uniquely  imparted  by  me  rule,  the 
agency  must  estabUsh  a  plan  for 
obtaining  input  from  and  informing, 
educating,  and  advising  any  such 
potentially  afferted  small  governments. 

Under  section  205  of  the  Unfunded 
Mandates  Art,  the  Agency  must  identify 
and  consider  a  reasonable  niunber  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impart  statement  must  be 
prepared.  The  Agency  must  selert  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  biudensome 
alternative  for  State,  local,  and  tribal 
governments  and  the  private  sertor,  that 
achieves  the  objectives  of  the  rule, 
unless  the  Agency  explains  why  this 
alternative  is  not  selerted  or  unless  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

The  costs  of  implementing  the  system 
for  revising  operating  permits  in  today's 
proposal  were  estimated  to  determine 
the  burden  on  permitting  authorities 
and  industry  of  complying  with  the 
requirements.  Since  the  regulatory 
revisions  to  part  70  would  replace 
requirements  now  in  place,  however, 
the  actual  impart  of  promulgating 
today's  proposed  revisions  should  be 
viewed  in  terms  of  the  difference  in 
costs  of  implementing  the  current  part 
70  vs.  the  proposed  reouirements. 

Costs  were  estimatea  in  terms  of  the 
administrative  burden  on  permitting 
authorities,  EPA,  and  permitted  soiuces. 
Administrative  cost  includes  a  range  of 
costs  which  cover  the  source's  preparing 
an  application  through  EPA's  and  the 
permitting  authority's  effort  to  complete 
the  process.  The  administrative  costs  of 
implementing  today's  proposed 
revisions  to  part  70  are  estimated  to  be 
approximately  $33  million  per  year.  In 
comparison,  EPA  estimates  the        , 
administrative  costs  associated  with 
implementing  the  current  part  70  permit 
revision  system  to  be  approximately 
$118  miUion  per  year  in  administrative 
burden.  The  artual  impart  of 
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implementing  the  proposed  permit 
revision  system  in  today's  notice, 
therefore,  represents  a  reduction  in  costs 
of  72  per  cent  over  implementing  the 
current  part  70. 

Today's  proposal  would  reduce  the 
overall  explicit  costs  associated  with  the 
part  70  permitting  program  by  16  per 
cent  from  $526  miHion  to  $441  million 
annually.  This  reduction  in  expUcit 
costs  does  not  represent  the  complete 
universe  of  changes  to  the  1992  ICR. 
These  changes,  together  with  additional 
changes  to  the  part  70  rule  proposed  in 
August  1994  and  other  more  recent 
information  received  from  the  initial 
implementation  of  part  70,  will  be 
incorporated  into  the  ICR  update  for 
part  70  due  in  October  1995. 

The  ICR  for  the  proposed  part  71 
incorporated  the  basic  approach 
proposed  today  for  part  71  permit 
revisions.  In  this  document  EPA 
estimated  that  the  total  direct  cost  of 
part  71  implementation  to  the  private 
sector  would  be  no  more  than  $72 
million  in  any  one  year.  The  estimate  of 
direct  costs  to  industry  includes  the 
costs  that  are  over  and  above  costs 
industry  would  have  inciured  by 
complying  with  State  operating  permits 
programs  mandated  by  the  Act,  for 
which  part  71  programs  are  substitutes. 
The  specific  cost  of  permit  revisions 
would  be  only  a  small  percent  of  this 
amounL 

The  Agency  concludes  that  since  the 
proposed  revisions  to  part  70  would 
result  in  reductions  in  costs  over 
implementation  of  the  current  part  70, 
and  since  the  proposal  for  part  71  would 
result  in  a  total  cost  to  industry  of  no 
more  than  $72  miUion  in  any  one  year, 
the  requirement  for  a  budgetary  impact 
statement  does  not  apply.  As  a  result  of 
extensive  public  comment  on  the 
August  1994  proposal,  the  Agency 
Considered  alternatives  for  a  permit 
revision  system  and  selected  an 
approach  that  provides  a  streamlined 
and  flexible  system  that  is  the  most  cost- 
effective  and  least  burdensome  while 
continuing  to  meet  the  requirements  of 
title  V.  Because  small  governments  will 
not  be  significantly  or  uniquely  affected 
by  this  rule,  other  than  to  reduce  costs  " 
of  operating  permit  programs  they  have 
opted  to  administer,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

List  of  Subjects 

40  CFR  Part  51 

Enviromnental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations. 


40  CFfl  Parts  70  and  71 

Air  pollution  control.  Prevention  of 
significant  deterioration.  New  souirce 
review.  Fugitive  emissions.  Particulate 
matter.  Volatile  organic  compounds. 
Nitrogen  dioxide.  Carbon  monoxide. 
Hydrocarbons,  Lead,  Operating  permits. 

Dated:  August  22, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

PART  51— REQUIREMENTS  FOR 
PREPARATK)N,  ADOPTION.  AND 
SUBMnTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

AudMtttjr:  42  U.S.C  7401-7671q. 

2.  Section  51.160  is  amended  by 
adding  a  new  para^aph  (g)  to  read  as 
follows: 

{  51.160    Legally  enforoaabie  procaduras. 

•  •        •        •        • 

(g)  All  terms  used  in  §§  51.160  and 
51.164  of  this  part  shall  have  the  same 
meaning  as  set  forth  elsewhere  in 
relevant  sections  of  subpart  I  of  this 
part,  or  in  the  Act,  as  appropriate. 

3.  Section  51.161  is  amended  by 
adding  the  words  "an  adequate" 
between  the  words  "provide"  and 
"opportuinity"  in  the  first  sentence  of 
paragraph  (a);  by  revising  paragraphs 
(b),  (c)  and  (d);  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  51.161    Public  availability  of  information. 

•  •        *        •        • 

(b)  The  following  requirements  shall 
apply  for  purposes  of  paragraph  (a)  of 
this  section. 

(1)  Opportunity  for  public  conunent 
as  defined  in  paragraph  (b)(2)  of  this 
section  shall  be  provided  for: 

(i)  The  construction  or  modification  of 
any  stationary  source  that  is  subject  to 
permitting  requirements  as  a  major 
source  or  major  modification  under  part 
C  or  part  D  of  title  I;  and 

(ii)  Any  physical  change  or  change  in 
the  method  of  operation  of  a  part  70 
source  associated  with  a  project  where 
the  prospective  emissions  increases 
from  such  changes,  considered  by 
themselves,  would  be  a  significant 
emissions  increase  of  any  pollutant 
subject  to  regulation  under  part  C  or  D 
of  the  Act. 

(2)  The  opportunity  for  pubUc 
conunent  shall  include,  as  a  minimum: 

(i)  Availabihty  for  public  inspection 
in  at  least  one  location  in  the  area 


affected  of  the  information  submitted  by 
the  owner  or  operator  and  of  the  State 
or  local  agency's  analysis  of  the  effect 
on  air  qufidity; 

(ii)  A  30-day  period  for  submittal  of 
public  comment;  and 

(iii)  A  notice  in  the  affected  area 
specifying  the  location  of  the  relevant 
source  information. 

(c)  For  other  construction  or 
modification  activities  subject  to  this 
section,  but  not  subject  to  paragraph  (b) 
of  this  section,  the  program  may  vary 
the  procedures  for,  and  timing  of,  pubUc 
review  in  light  of  the  environmental 
significance  of  the  activity.  The 
permitting  authority  may  designate, 
subject  to  EPA  approval  under  this 
paragraph  or  in  ihe  State's  part  70 
program,  certain  categories  of  changes 
as  being  de  minimis.  For  such  de 
minimis  changes,  the  Stats  may  forego 
altogether  review  by  the  public. 

(oj  Availability  of  the  notice  required 
by  paragraph  (b)  of  this  section  must 
also  be  provided  to  the  Administrator 
through  the  appropriate  Regional  Office, 
and  to  all  other  State  and  local  air 
pollution  control  agencies  having 
jiuisdiction  in  the  region  in  which  such 
new  or  modified  installation  will  be 
located.  The  notice  also  must  be 
provided  to  any  other  agency  in  the 
region  having  responsibihty  for 
implementing  the  procedures  required 
imder  this  subpart. 

(e)  Notwithstanding  the  preceding 
paragraphs  in  this  section,  for  changes 
constituting  modification  activities  at 
part  70  sources  subject  to  §  51.160  of 
this  part,  the  requirements  of  paragraph 
(a)  of  this  section  shall  be  considered  to 
be  met  for  the  change  if  the  part  70 
permit  for  the  source  is  subjected  to 
revision  procediures  approved  by  EPA  as 
meeting  the  public  participation 
requirements  of  40  CFR  70.7(e)  for  the 
change. 

PART  70— STATE  OPERATING  PERMIT 
PROGRAMS 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  70.2  is  amended  as  follows: 

a.  Adding  the  words  "except  that 
research  and  development  activities 
shall  be  treated  as  belonging  to  a 
separate  industrial  ^t)uping"  at  the  end 
of  the  last  sentence  in  the  first 
paragraph  of  the  definition  of  "Major 
source;" 

b.  Removing  the  definitions  of  "Draft 
permit",  "Part  70  program  or  State 
program",  "Proposed  Permit",  and 
adding  definitions  for  "Draft  permit  or 
draft  permit  revision",  "Part  70 
program.  State  program  or  program". 
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"Proposed  permit  or  proposed  permit 
revi^CHi;  revising  paragraphs  (1), 
(2)(viii).  and  (2)(xxvii)  of  the  definition 
of  "Major  source;"  and  the  introductory 
text  of  para^ph  (5)  of  the  definition  of 
"Regulated  air  pollutant;"  and 

c.  Adding  definitions  of  "Advance 
NSR."  "Alternative  operating 
scenarios,"  "Emissions  Cap  permit," 
"Eligible  hidian  Tribe,"  "todian  Tribe,'" 
"Plantwide  applicability  limit  (PAL)," 
"Research  and  development  activities," 
"State  review  program,"  and  "Title  I 
modification"  in  alphabetical  order. 

1702    DednMons. 

11      *        •        '        • 
Advance  NSi?  means  terms  or 

conditions  in  a  part  70  permit  setting 

fiarth  requirements  applicable  to  new 

units  or  modifications  imder  appUcable 

major  or  minor  NSR  programs  or 

regulations  implementing  section  112(g) 

of  the  Act,  so  that  such  changes  may  be 

operated  without  having  to  obtain  a  part 

70  permit  revision. 

•  •        •        •        * 

Alternative  operating  scenarios  means 
terms  or  conditions  in  a  part  70  permit 
which  assure  compliance  with  different 
modes  of  operation  for  which  a  different 
apphcable  requirement  appUes  and  for 
which  the  source  is  designed  to 
accommodate. 
«        •        •        •        • 

Draft  permit  or  draft  permit  revision 
means  the  version  of  the  permit  or 
permit  revision  for  which  the  permitting 
authority  offers  public  participation  as 
provided  \mder  §  70.7  of  this  part. 

Eligible  Indian  Tribe  means  an  Indian 
Tribe  that  EPA  has  determined  to  meet 
the  reqtiirements  of  section  301(d)(2)  of 
the  Act  or  40  CFR  part  49.  [NOTE  40 
CFR  part  49  are  proposed  regulations 
(59  FR  43956  (August  25, 1994))] 

Emissions  Cap  permit  means  a  part  70 
permit  that  contains  one  or  more 
federally-enforceable  emissions 
limitations  that  meets  the  requirement 
for  permit  content  contained  in 
§  70.4(b)(12)  of  this  part,  including  a 
PAL  and/or  an  advance  NSR  condition. 

•  *        •        •        * 

Indian  Tribe  has  the  meaning  defined 
in  section  302(r)  of  the  Act. 
Major  source  *  *  * 

(1)  •  •  * 

(i)  For  pollutants  other  than 
radionuclides,  any  stationary  source  or 
group  of  stationary  soiuces  located 
within  a  contiguous  area  and  imder 
common  control  that  emits  or  has  the 
potential  to  emit,  in  the  aggregate,  10 
tons  per  year  (tpy)  or  more  of  any 
hazardous  air  pollutant  (HAP) 
(Including  any  fugitive  emissions  of 


such  pollutant)  which  has  been  listed 
ptirsuant  to  section  112(b)  of  the  Act,  25 
tpy  or  more  of  any  combination  of  stich 
hazardotis  air  pollutants  (including  any 
fugitive  emissions  of  such  pollutants), 
or  such  lesser  quantity  as  the 
Administrator  may  e^ablish  by  rule. 
Notwithstanding  ihe  preceding 
sentence: 

(A)  Emissions  from  any  oil  or  gas 
exploration  or  production  well  (with  its 
associated  equipment)  and  emissions 
from  any  pipeline  compressor  or  pump 
station  shall  not  be  aggregated  with 
emissions  frt>m  other  similar  imits, 
whether  or  not  such  units  are  in  a 
contiguous  area  or  under  common 
control,  to  determine  whether  such 
imits  or  stations  are  major  sources;  and 

(B)  Research  and  development 
activities  may  be  considered  separately 
for  purposes  of  determining  whether  a 
major  source  is  present,  and  need  not  be 
aggregated  with  collocated  stationary 
sources  unless  the  research  and 
development  activities  contribute  to  the 
product  produced  or  service  rendered 
by  the  collocated  sources  in  a  more  than 
de  minimis  manner,  or 

(ii)  For  radionucUdes,  "major  source" 
shall  have  the  meaning  specified  by  the 
Administrator  by  rule. 

(2)  *  •  * 

(viii)  Municipal  incinerators  (or 
combinations  thereof)  capable  of 
charging  more  than  50  tons  of  refuse  per 
day; 

•  *        •        •        * 

(xxvii)  Any  other  stationary  source 
category  regulated  uinder  section  111  or 
112  of  the  Act  and  for  which  the 
Administrator  has  made  an  affirmative 
determination  under  section  302(j)  of 
the  Act." 

•  •        •        •        • 

Part  70  program.  State  program,  or 
program  means  a  program  approved  by 
the  Administrator  imder  this  part. 

•  •        *        *        * 

Plantwide  applicability  limit  (PAL) 
means  a  federally-enforceable  emissions 
Umitation  established  for  a  source  to 
limit  its  potential  to  emit  for  a  particular 
pollutant  to  a  level  at  or  below  which 
a  particular  appUcable  requirement 
would  not  apply, 
***** 

Proposed  permit  or  proposed  permit 
revision  means  the  version  of  a  permit 
or  permit  revision  that  the  permitting 
audiority  proposes  to  issue  and 
forwards  to  the  Administrator  for  review 
in  compliance  with  §  70.8  of  this  part. 
***** 

Regulated  air  pollutant  *  *  * 
(5)  Any  pollutant  subject  to  a  standard 
promulgated  under  section  112  or  other 
requirements  estabUshed  under  section 


112  of  the  Act,  including  sections  112(g) 
and  ( j)  of  the  Act,  including  die 
following: 

•        *        •        •        • 

Research  and  development  activities 
means  activities  conducted  to  test  more 
efficient  production  processes  or 
methods  for  preventing  or  reducing 
adverse  enviroiunental  impacts, 
provided  that  the  activities  do  not 
include  the  production  of  an 
intermediate  or  final  product  for  sale  or 
exchange  for  commercial  profit,  and 
activities  conducted  at  a  research  or 
laboratory  faciUty  that  is  operated  under 
the  close  supervision  of  technically 
trained  personnel  the  primary  purpose 
of  which  is  to  conduct  research  and 
development  into  new  processes  and 
products  and  that  is  not  engaged  in  the 
manufacture  of  products  for  sale  or 
exchange  for  commercial  profit,  except 
in  a  de  minimis  manner. 
***** 

State  review  program  means  a 
program  estabUshed  under  section 
112(g)  of  the  Act,  parts  C  and  D  of  the 
Act  (i.e.,  major  NSR),  or  section 
110(a)(2)(C)  of  the  Act  (i.e.,  minor  NSR) 
and  any  ether  State  program  approved 
by  EPA  as  such.  A  State  review  program 
need  not  entail  review  and  approval  of 
all  source  changes  subject  to  the 
program,  but  may  regulate  categories  of 
source  changes  by  means  of  general 
rules  or  general  permits  as  appropriate. 
***** 

Title  I  modification  or  modification 
under  any  provision  of  title  I  of  the  Act 
means  any  modification  under  parts  C 
and  D  of  title  I  or  secUons  111(a)(4), 
112(a)(5),  or  112(g)  of  the  Act;  under 
regulations  promulgated  by  EPA 
thereunder  or  in  §  61.07  of  part  61  of 
this  chapter;  or  under  State  regulations 
approved  by  EPA  to  meet  such 
requirements. 
***** 

3.  Section  70.4  is  amended  us  foUows: 

a.  Revising  the  heading; 

b.  Adding  introductory  text  after  the 
heading; 

c.  Revising  paragraphs  (b) 
introductory  text,  (b)(3)  introductory 
text,  (b)(3)(x),  (b)(6),  (b)(ll)(ii),  (b)(12)(i). 
(d)(1),  (d)(3)(iv).  (e)  introductory  text, 
(e)(1),  and  (e)(2); 

d.  Adding  a  new  paragraph  (b)(3)(xiv): 

e.  Adding  to  the  end  of  paragraph  (a) 
the  following  sentence,  "Indian  Tribes 
are  not  required  to  submit  part  70 
programs  to  EPA  for  approval,  but  may 
elect  to  do  so."; 

f.  Adding  the  phrase  ",  Tribal,"  after 
the  words  "copies  of  aU  applicable 
State"  in  the  firat  sentence  of  paragraph 
(b)(2): 
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g.  Adding  the  words  "or  tribal"  after 
the  words  "judicial  review  in  State"  in 
the  first  and  second  sentences  of 
paragraph  (b)(3)(xi); 

h.  Adding  the  words  "Except  for 
Tribal  programs"  to  the  beginning  of  the 
first  sentence  in  paragraph  (b)(12); 

i.  Removing  paragraphs  (b](l2](iii). 
(b)(14),  and  (b)(15);  and 

j.  Redesignating  paragraph  (b)(16)  as 
(b)(14). 

§  70.4    Stata  and  Tribal  program  submlttais 
and  transition. 

Ehgible  Indian  Tribes  may  administer 
programs  meeting  the  requirements  of 
this  section.  Unless  otherwise  indicated, 
references  to  "States"  and  "Governors" 
in  this  section  shall  include,  as 
appropriate,  "Tribal  programs,"  "Indian 
l^bes,"  and  "Indian  governing  bodies." 

•  •        •        *        • 

(b)  Elements  of  the  initial  program 
submission. 

Any  State  or  Indian  Tribe  that  seeks 
to  administer  a  program  under  this  part 
shall  submit  to  the  Administrator  a 
letter  of  submittal  from  the  Governor  or 
his  or  her  designee  or  fit>m  the 
governing  body  of  an  Indian  Tribe 
requesting  EPA  approval  of  the  program 
and  at  least  three  copies  of  a  program 
submission.  The  submission  shall 
contain  the  following: 

•  •        •        *        • 

(3)  A  legal  opinion  from  the  Attorney 
General  for  the  State,  the  Tribal 
attorney,  or  the  attorney  for  those  State, 
Tribal,  local,  or  interstate  air  pollution 
control  agencies  that  have  independent 
legal  counsel,  stating  that  the  laws  of  the 
State,  locality,  Indian  Tribe,  or  interstate 
compact  provide  adequate  authority  to 
carry  out  all  aspects  of  the  program. 
This  statement  shall  include  citations  to 
the  specific  statutes,  administrative 
regulations,  and,  where  appropriate, 
judicial  decisions  that  demonstrate 
adequate  authority.  State  statutes  and 
regulations  cited  by  the  State  Attorney 
General,  Tribal  attorney,  or  independent 
legal  counsel  shall  be  in  the  form  of 
lawfully  adopted  State  or  Tribal  statutes 
and  regulations  at  the  time  the 
statement  is  signed  and  shall  be  fully 
effective  by  the  time  the  program  is 
approved.  To  qualify  as  "independent 
legal  counsel,"  the  attorney  signing  the 
statement  required  by  this  section  shall 
have  full  authority  to  independently 
represent  the  State  or  Tribal  agency  in 
court  on  all  matters  pertaining  to  the 
State  or  Tribal  program.  The  legal 
opinion  shall  also  include  a 
demonstration  of  adequate  legal 
authority  to  carry  out  the  requirements 
of  this  part,  including  authority  to  carry 
out  eadi  of  the  following: 


(x)  Pttivide  an  opportunity  for  judicial 
review  in  State  or  Tribal  court  of  the 
final  permit  action  by  the  appUcant,  any 
person  who  participated  in  the  public 
participation  process  provided  pursuant 
to  §  70.7  and  any  other  person  who 
could  obtain  judicial  review  of  such 
actions  under  State  or  Tribal  laws. 

•  *        *        •        • 

(xiv)  Issue  emissions  cap  permits 
pursuant  to  paragraph  (b)(12)(i]  of  this 
section  including  advance  NSR 
conditions  consistent  with  all 
applicable  requirements. 

•  •        •        •        • 

(6)  A  showing  of  adequate  authority 
and  procediues  to  determine  within  60 
days  of  receipt  whether  applications 
(including  renewal  applications)  are 
complete,  to  request  such  other 
information  as  needed  to  process  the 
application,  and  to  take  final  action  on 
complete  applications  within  18  months 
of  the  date  of  their  submittal,  except  for 
initial  permit  apphcations,  for  which 
the  permitting  authority  may  take  up  to 
3  years,  or  up  to  5  years  for  Tribal 
programs,  from  the  effective  date  of  the 
program  to  take  final  action  on  the 
application,  as  provided  for  in  the 
transition  plan. 

•  •        •        *        • 

(11)*  •  • 

(ii)  Final  action  shall  be  taken  on  at 
least  one-third  of  such  applications 
annually  over  a  period  not  to  exceed  3 
years  after  such  effective  date,  except  for 
Tribal  programs  for  which  the  transition 
period  will  be  for  a  period  agreed  upon 
jointly  by  the  Tribe  and  the  appropriate 
EPA  Regional  Office  not  to  exceed  5 
years; 

(12)  *  *  * 

(i)  Tmding  under  permitted  emissions 
caps.  The  program  shall  require  the 
permitting  authority  to  include  in  a 
permit  an  emissions  cap,  pursuant  to  a 
request  submitted  by  the  applicant, 
consisten  with  any  specific  emissions 
limits  or  restrictions  otherwise  required 
in  the  permit  by  any  applicable 
requirements,  and  permit  terms  and 
conditions  for  emissions  trading  solely 
for  the  purposes  of  complying  with  that 
cap,  provided  that  the  permitting 
authority  finds  that  the  request  contains 
adequate  terms  and  conditions, 
including  all  terms  required  imder 
§§  70.6(a)  and  (c)  of  this  part,  to 
determine  compliance  with  the  cap  and 
with  any  emissions  trading  provisions. 
The  permit  shall  also  contain  terms  and 
conditions  to  assure  compliance  with  all 
applicable  requirements.  The  permit 
applicant  shall  include  in  its 
application  proposed  replicable 
procedures  and  permit  terms  that  ensure 


the  emissions  cap  is  enforceable  and 
trades  pursuant  to  it  are  quantifiable 
and  enforceable.  Any  permit  terms  and 
conditions  establishing  such  a  cap  or 
allowing  such  trading  may  be 
established  only  in  procedures  for 
permit  issuance,  renewal,  or  permit 
revision  pursuant  to  §  70.7(e)(2)(vi).  The 
permitting  authority  shall  not  be 
required  to  include  in  the  cap  or 
emissions  trading  provisions  any 
emissions  units  where  the  permitting 
authority  determines  that  the  emissions 
are  not  quantifiable  or  where  it 
determines  that  there  are  no  replicable 
procedures  or  practical  means  to  enforce 
the  emissions  trades. 

(A)  Under  this  paragraph  (b)(12)(i)  of 
this  section,  the  written  notification 
required  by  paragraph  (b)(12)  of  this 
section  shall  state  when  the  change  will 
occur  and  shall  describe  how  increases 
and  decreases  in  emissions  will  comply 
with  the  terms  and  conditions  of  the 
permit.  The  written  notification 
requirement  for  the  first  and  all 
subsequent  changes  may  be  met  by 
submitting  a  single  notice  at  least  7  days 
in  advance  of  the  first  change  allowed 
by  the  terms  of  the  emissions  cap 
permit. 

(B)  The  permit  shield  described  in 

§  70.6(f)  of  this  part  may  extend  to  terms 
and  conditions  that  allow  such 
increases  and  decreases  in  emissions. 

*  •        •        *        * 

(d)  Interim  approval.  (1)  If  a  program 
(including  a  partial  permit  program  but 
not  including  Tribal  programs) 
submitted  under  this  part  substantially 
meets  the  requirements  of  this  part,  but 
is  not  fully  approvable,  the 
Administrator  may  by  rule  grant  the 
program  interim  approval. 

•  •        •        •        • 

(3)  •  •  * 

(iv)  Public  participation.  The  program 
must  provide  for  adequate  public  notice 
of  and  an  opportunity  for  public 
participation  on  draft  permits, 
reopenings  for  cause,  and  revisions  as 
required  by  §  70.7  of  this  part,  except 
for:  V 

(A)  Modifications  qualifying  for  minor 
permit  modification  procedures  under 

§  70.7(e)  of  this  part  as  promulgated  July 
21, 1992;  and 

(B)  Permit  revisions  to  incorporate 
changes  subject  to  minor  NSR  processed 
under  §  70.7(e)(2)  of  this  part  as 
promulgated  [date  of  final  rulemaking]. 

(e)  EPA  review  of  permit  program 
submittals.  Within  1  year  after  receiving 
a  program  submittal,  the  Administrator 
shall  approve  or  disapprove  the 
program,  in  whole  or  in  part,  by 
publishing  a  notice  in  the  Federal 
Register,  except  that  no  Tribal  program 
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will  be  disapproved.  Prior  to  such 
notice,  the  Administrator  shall  provide 
an  opportunity  for  public  comment  on 
such  approval  or  d^pproval.  Any  EPA 
action  disapproving  a  program,  in  whole 
or  in  part,  shall  include  a  statement  of 
the  revisions  or  modifications  necessary 
to  obtain  full  approval.  The 
Administrator  shall  approve  State 
programs  and  programs  to  be 
adininistered  by  eligible  Indian  Tribes 
that  conform  to  the  requirements  of  this 
part. 

(1)  Within  60  days  of  receipt  by  EPA 
of  a  State  program  submission,  E7A  will 
notify  the  State  or  Indian  Tribe  whether 
its  submission  is  complete  enough  to 
warrant  review  by  EPA  for  either  full, 
partial,  or  interim  approval,  except  that 
no  Tribal  program  will  be  considered  for 
interim  approval.  If  EPA  finds  that  a 
State's  or  Indian  Tribe's  submission  is 
complete,  the  1-year  review  period  (i.e., 
the  period  of  time  allotted  for  formal 
EPA  review  of  a  proposed  State  or 
Tribal  program)  shall  be  deemed  to  have 
begim  on  the  date  of  receipt  of  the 
State's  or  Indian  Tribe's  submission.  If 
EPA  finds  that  a  State's  or  Indian  Tribe's 
submission  is  incomplete,  the  1-year 
review  period  shall  not  begin  imtil  all 
the  necessary  information  is  received  by 
EPA.   ^ 

(2)  If  the  State's  or  Indian  Tribe's 
submission  is  materially  changed  during 
the  1-year  review  period,  the 
Administrator  may  extend  the  review 
period  for  no  more  than  1  year  following 
receipt  of  the  revised  submission. 

•        •        •        •        * 

3.  Section  70.5  is  amended  by  adding 
the  following  language  to  the  end  of 
paragraph  (d)  to  read  as  follows: 

170,5    Pennit  applications. 

***** 

i    (d)  *  *  *  The  responsible  official 
shall  certify,  by  his  or  her  signature,  the 
following  statement:  "I  certify  under 
penalty  of  law  that  I  above  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  dociunent  and  all  of  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibiUfy  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statement  and  information, 
including  the  possibiUty  of  fine  or 
imprisonment." 

4.  Section  70.6  is  amended  by  adding 
a  new  paragraph  (a)(l)(iv);  by  adding  the 
words  "Except  for  Tribal  programs"  to 
the  beginning  of  the  first  sentence  in 


paragraphs  (a)(8),  (a)(9),  and  (a)(10);  and 
by  revising  paragraph  (g)(2)  to  read  as 
follows: 

f7a6    i>snnit  contsnL 

(a)*  •  * 

(D*  •  * 

(iv)  With  respect  to  applicable 
requirements  under  section  112(r)(7)  of 
the  Act,  the  inclusion  of  permit 
conditions  in  accordance  with 
regxUations  promulgated  under  section 
112(r)  shall  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section. 

*  •        •        •        • 

(2)  A  State  may  provide  for  an 
affirmative  defense  available  in  an 
action  brought  for  noncompliance  with 
technology-based  emissions  limitations 
established  only  in  the  part  70  permit. 
Such  an  affirmative  defense  may  be 
available  only  if  the  conditions  of 
paragraph  (g)(3)  of  this  section  are  met 

•  •        *        •        * 

5.  Section  70.7  is  amended  by 
redesignating  paragraphs  (f),  (g),  and  (h) 
as  paragraphs  (i),  (j),  and  (k) 
respectively;  revising  paragraphs  (d)  and 
(e);  and  adding  new  paragraphs  (f),  (g), 
and  (h)  to  read  as  follows: 


f7a7    Pennit  issuance, 
rsopsnings,  and  revisions. 


(d)  General  Requirements  for  Permit 
Revisions. 

(1)  Changes  requiring  permit  revision. 
Changes  at  a  source  requiring  a  revision 
of  a  part  70  permit  are  those  that: 

(i)  Could  not  be  operated  without 
violating  an  existing  pennit  term;  or 

(ii)  Render  the  source  subject  to  an 
applicable  requirement  to  which  the 
soiut»  has  not  been  previously  subject. 

(2)  Program  provisions.  The  program 
shall  provide  for  adequate,  streamlined, 
and  reasonable  procedures  for 
expeditiously  processing  permit 
revisions.  The  State  or  Indian  Tribe  may 
meet  this  obligation  by  adopting  the 
procedures  set  forth  in  paragraphs  (e) 
and  (f)  of  this  section  or  ones  that  are 
approved  by  EPA  as  substantially 
equivalent. 

(3)  Exemption  for  acid  rain.  A  permit 
revision  for  purposes  of  the  add  rain 
portion  of  the  pennit  shall  be  governed 
by  regulations  promulgated  under  tide 
IV  of  the  Act. 

(4)  Public  notice  and  access.  For  all 
part  70  permit  revisions  for  which  an 
opportunity  for  public  comment  is  not 
provided  prior  to  the  change,  the 
program  shall  provide  in  a  general 
manner  for  periodic  notification  to  the 
public  on  at  least  a  quarterly  basis  and 
for  public  access  to  the  records 
regarding  such  revisions. 


(e)  Permit  revisions  for  changes 
subject  to  a  State  review  program.  (1) 
Applicability.  The  following  changes 
shall  be  incorporated  into  part  70 
permits  using  the  pennit  revision 
procediu^s  set  forth  in  paragraph  (e)(2) 
of  this  section  as  changes  with  prior 
review. 

(i)  More  environmentally  significant 
changes  subject  to  a  State  review 
program.  The  more  environmentally 
significant  changes  subject  to  a  State 
review  program  shall  be  defined  in  the 
program  and  shall  include  at  a 
minimum  the  following: 

(A)  Any  change  subjoct  to  major  NSR; 

(B)  Any  physical  change  or  change  in 
the  method  of  operation  of  a  part  70 
source  associated  with  a  project  where 
the  prospective  emissions  increases 
from  such  changes,  considered  by 
themselves,  would  be  a  significant 
emissions  increase  of  any  pollutant 
subject  to  regulation  under  part  C  or  O 
of  the  Act; 

(C)  Any  change  subject  to  prior  public 
and  EPA  review  imder  regulations 
implementing  section  112(g)  of  the  Act; 
and 

(D)  Any  other  category  of  changes 
subject  to  prior  public  and  EPA  review 
the  permitting  authority  determines  in 
its  program  to  have  a  similarly 
significant  environmental  impact. 

(ii)  Less  environmentally  significant 
changes  subject  to  a  State  review 
program.  Less  envirorunentally 
sigiuficant  changes  in  this  category 
include  all  changes  subject  to  the  State's 
minor  NSR  program  (established 
pursuant  to  40  CFR  51.160),  except  for 
those  changes  described  in  paragraph 
(e)(l)(i)(B)  of  this  section,  all  source- 
specific  SIP  revisions,  and  any  other 
changes  approved  by  EPA  in  the 
pro-am  as  such. 

(2)  Procedures.  The  program  shall 
provide  that  for  each  change  subject  to 
a  State  review  program: 

(i)  In  the  context  of  the  State  review 
program,  an  adeqiuite  opportvmify  is 
afforded  for  review  by  the  public,  EPA, 
and  affected  States  of  any  revisions  to 
the  part  70  permit. 

(ii)  Except  as  provided  in  paragraph 
(e)(2)(viii)  of  this  section,  a  dociunent  or 
combination  of  dociunents  is  issued  by 
the  permitting  authority  that  describes 
any  new  or  different  applicable 
requirement(s)  to  which  the  change  is 
subject  and  any  resulting  changes  or 
additions  to  existing  part  70  permit 
terms  necessary  to  meet  the  p)ermit 
content  requirements  of  §§  70.6(a)  and 
(c)  of  this  part. 

(iii)  The  permitting  authority  shall 
revise  the  part  70  pennit  upon  issuance 
of  any  document  described  in  paragraph 
(e)(2)(ii)  of  this  section  or  receipt  of  any 
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notice  described  in  paragraph  (e)(2)(viii) 
of  this  section  by  immediately  attaching 
the  document  to  the  part  70  permit. 
Such  document  may  be  any 
preconstruction  permit  under  minor  or 
major  NSR.  any  source  specific  SIP 
revision,  or  any  action  subject  to  prior 
pubUc  and  EPA  review  taken  under 
regulations  implementing  section  112 
(g)  of  the  Act. 

(iv)  The  provisions  of  paragraph 
(e)(2)(iii)  of  this  section  do  not  apply 
with  respect  to  a  unitary  permit  program 
provided  the  imitary  permit  has  already 
incorporated  all  new  or  different 
applicable  requirements  and  contains 
sufficient  terms  or  conditions  to  meet 
the  permit  content  requirements  of 
§§  70.6(a)  and  (c)  of  this  part.  For 
purposes  of  this  part,  a  unitary  permit 
means  a  single  permit  which  contains 
all  terms  and  conditions  needed  to  meet 
the  requirements  of  part  70  and  the 
requirements  of  major  or  minor  NSR  or 
regulations  implementing  section  112(g) 
of  the  Act. 

(v)  Except  as  provided  by  paragraph 
(e)(2)(viii)  of  this  section,  the  source 
may  not  operate  a  change  until  the 
permitting  authority  has  revised  the  part 
70  permit  or  issued  a  imitary  permit,  as 
appUcable. 

(vi)  For  the  more  environmentally 
significant  changes  subject  to  a  State 
review  program,  the  program  shall 
ensuire  that: 

(A)  The  pubUc,  EPA,  and  affected 
States  receive  notice  of,  and  opportunity 
to  comment  on,  the  part  70  permit 
revision  consistent  with  the  provisions 
setting  forth  prior  review  to  which  the 
change  is  subject;  and 

(B)  The  opportimity  for  comment 
extends  to  the  draft  part  70  permit  terms 
as  needed  to  revise  existing  part  70 
permit  terms  and  to  meet  the  permit 
content  requirements  of  §§  70.6(a)  and 
(c)  of  this  part. 

(vii)  For  less  environmentally 
significant  changes  described  under 
paragraph  (e)(l)(ii)  of  this  section,  and 
for  the  purpose  of  determining  adequate 
opportunity  for  review  for  the  purpose 
of  paragraph  (e)(2)(i)  of  this  section  with 
respect  to  such  changes,  the  program 
may  vary  the  procediues  for,  and  timing 
of,  pubUc,  EPA,  and  affected  State 
review  in  Ught  of  the  environmental 
significance  of  the  change.  The 
permitting  authority  may  designate  in 
its  program  certain  categories  of 
ch^iges,  subject  to  EPA  approval,  as  de 
minimis  changes.  The  permitting 
authority  may  postpone  until  renewal  of 
the  affected  part  70  permit  review  by  the 
pubUc,  EPA,  and  a^cted  States  for  such 
de  minimis  changes. 

(viii)  For  those  changes  which  a  State 
review  program  allows  a  source  to  make 


in  accordance  with  specified 
requirements  without  obtaining  prior 
permitting  authority  review  and 
approval,  the  source  shall  submit  to  the 
permitting  authority  upon  operating  the 
change  a  notice  describing  the  change 
and  setting  forth  the  applicable 
requirement(s)  to  which  the  change  is 
subject  and  the  part  70  permit  terms 
required  by  §§  70.6  (a)  and  (c)  of  this 
part.  The  notice  shall  also  state  that  the 
source  upon  making  the  change  will 
meet  all  applicable  requirements  and 
that  the  relevant  requirements  of  part  70 
have  been  met.  Upon  submitting  the 
notice,  the  source  shall  attach  a  copy  of 
it  to  its  part  70  permit.  This  action  shall 
revise  the  permit  to  the  extent  that 
operation  of  the  change  does  not 
conflict  with  any  existing  permit  term. 
Where  a  conflict  exists,  ^e  source  may 
not  revise  its  permit  pursuant  to  this 
provision  and  may  not  operate  the 
change  imtil  its  permit  is  revised. 

(3)  Program  provisions.  The  program 
may  provide  for  changes  that  are 
reviewed  imder  a  State  review  program 
to  be  processed  under  the  procedures  in 
paragraph  (e)(2)  of  this  section  pursuant 
to  regulations  implementing  either  title 
V  or  title  I  of  the  Act  provided  that  any 
procedures  imder  title  V  are  conciurrent 
with  any  procedures  imder  title  I. 

(f)  Permit  revisions  for  changes  not 
subject  to  a  State  review  program.  (1) 
Applicability.  Changes  not  otherwise 
reviewed  by  a  State  shall  be 
incorporated  into  part  70  permits  using 
the  permit  revision  procedures  set  forth 
in  paragraph  (f)(2)  of  this  section. 

(i)  Afore  environmentally  significant 
changes  not  subject  to  a  State  review 
program.  The  more  environmentally 
significant  changes  in  this  category  shall 
be  defined  in  the  program  and  shall 
include  at  a  minimum  the  estabUshment 
or  revision  of  the  following  if  they  are 
not  otherwise  reviewed  by  the  State. 

(A)  MACT  determinations  made 
under  regdlations  implementing  section 
112(i)oftheAct; 

(B)  Alternative  emission  Umits 
estabUshed  under  regulations 
implementing  section  112(i)(5)  of  the 
Act; 

(C)  Alternative  requirements 
established  under  §  70.6(a)(l)(iii)  of  this 
part  or  under  substitute  section  112 
standards  established  pursuant  to  a 
program  approved  by  EPA  for  such 
pilose  under  section  112(1)  of  the  Act; 

(D)  (EstabUshment  only)  restrictions 
on  the  potential  to  emit  of  an  entire 
source  including  those  for  the  purpose 
of  estabUshing  minor  source  status 
under  title  I  of  the  Act;  and 

(E)  Changes  involving  new  or 
alternative  monitoring  methods  that 
have  not  been  authorized  as  adequate 


for  measuring  compliance  under  major 
or  minor  NSR,  under  regulations 
implementing  section  112(g)  of  the  Act, 
or  under  any  other  equivalent 
procedures. 

(ii)  Less  environmentally  significant 
changes  not  subject  to  a  State  review 
program.  Less  environmentally 
significant  changes  in  this  category  are 
those  approved  by  EPA  in  the  program 
as  such  and  include  as  a  minimum  the 
estabUshipent  or  revision  of  the 
following  if  they  are  not  subject  to  a 
State  review  program. 

(A)  Alternative  operating  scenarios; 

(B)  Monitoring  terms  not  made  or 
addressed  in  association  with  the 
processing  of  changes  pursuant  to 
paragraph  (e)  of  this  section;  and 

(C)  (Revision  only)  restrictions  on  the 
potential  to  emit  of  an  entire  source 
including  those  for  the  purpose  of 
establishing  minor  source  status  under 
title  I  of  the  Act;  and 

(D)  Emissions  averaging  restrictions  to 
meet  a  standard  set  under  section  112(d) 
of  the  Act. 

(2)  Procedures.  For  changes  described 
in  paragraph  (f)(1)  of  this  section,  the 
program  shall  provide  that  for  each 
change  not  subject  to  a  State  review 
program: 

(i)  An  adequate  opportunity  occurs  for 
review  by  the  public,  EPA,  and  affected 
States  to  address  the  change  and  any 
associated  revisions  to  the  source's  part 
70  permit. 

(ii)  The  terms  of  the  permit  revision 
will  be  sufficient  to  assure  compUance 
with  all  apphcable  requirements  and  the 
permit  content  requirements  of  §§  70.6 
(a)  and  (c)  of  this  part. 

(iii)  Unless  specified  otherwise  in  this 
paragraph,  the  source  may  not  operate 
the  change  until  the  permitting 
authority  has  revised  the  part  70  permit. 

(iv)  The  more  environmentally 
significant  changes  described  in 
paragraph  (f)(l)(i)  of  this  section  shall  be 
reviewed  pursuant  to  procedural 
requirements  apphcable  to  initial  permit 
issuance  in  paragraph  (a)(1)  of  this 
section,  except  that  the  permitting 
authority  shall  complete  review  of  the 
majority  of  these  changes  within  6 
months  after  receipt  of  a  complete 
application. 

(v)  For  other  changes  described  in 
paragraph  (f)(l)(ii)  of  this  section,  and 
for  the  purpose  of  determining  adequate 
opportunity  for  review  for  the  purpose 
of  paragraph  (f)(2)(i)  of  this  section  with 
respect  to  such  changes,  the  program 
may  vary  the  procedures  for,  and  the 
timing  of,  pubfic,  EPA,  and  affected 
State  review  in  Ught  of  the 
environmental  significance  of  the 
change. 
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(A)  The  permitting  authority  may 
postpone  until  renewal  of  the  affected 
part  70  permit  review  by  the  pubUc, 
EPA,  and  affiected  States  for  changes 
that  ace  approved  by  EPA  in  its  part  70 
program  as  being  de  minimis.  The 
following  changes  may  be  incorporated 
into  permits  using  the  procedures  in 
paragraph  (f)(2)(v)(B)  of  this  section: 

(1)  Correcting  typographical  errors; 

(2)  Making  minor  adnunistrative 
changes,  such  as  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identffied  in  the  permit; 

(5)  Requiring  more  frequent 
monitoring,  recordkeeping,  or  reporting 
by  the  permittee; 

[4]  Allowing  for  a  change  in 
ownership  or  operational  control  of  a 
source  where  the  permitting  authority 
determines  that  no  other  change  in  the 
permit  is  necessary,  provided  that  a 
written  agreement  containing  a  specific 
date  for  transfer  of  |>ermitting 
rosponsibiUty,  coverage,  and  liabiUty 
between  the  current  and  new  permittee 
has  been  submitted  to  the  permitting 
authority; 

(5)  Incorporating  a  compUance 
schedule  from  an  appUcable 
requirement  with  a  future  compUance 
date  promulgated  after  permit  issuance; 
or 

(6)  Incorporating  any  other  tjrpe  of 
change  which  the  State  determines,  and 
the  Administrator  approves,  as  de 
minimis. 

(B)  For  changes  described  in 
paragraph  (f)(2)(v)(A)  of  this  section,  the 
permittee  or  the  permitting  authority 
may  initiate  the  administrative 
incorporation  into  the  permit  by  issuing 
a  notice  describing  what  information  in 
the  part  70  permit  is  affected  by  such  a 
change  and  sending  the  notice  to  the 
permitting  authority  or  the  permittee  as 
'appropriate. 

(1)  Where  the  source  issues  a  notice, 
the  permit  shaU  be  revised  upon  mailing 
of  the  notice  by  the  source  to  the 
permitting  authority  by  certified  mail. 

(2)  Where  the  permitting  authority 
issues  a  notice,  the  permit  shall  be 
revised  upon  its  attachment  to  the 
permit. 

(3)  The  program  may  provide  that 
changes  described  in  paragraph 
(f)(2)(v)(A)  of  this  section  may  be 
implemented  prior  to  issuance  of  the 
notice  or  revision  of  the  part  70  permit. 

(C)  For  changes  which  trigger  a  new 
or  different  appUcable  requirement  but 
which  a  source  can  make  without 
obtaining  permitting  authority  approval, 
the  program  shaU  provide  that: 

(1)  The  source  shall  submit  to  the 
permitting  authority  upon  operating  the 
change  a  notice  that: 

(A)  Describes  the  change; 


[B)  Sets  forth  the  appUcable 
requirement(s)  to  which  the  change  is 
subject; 

[C)  Sets  forth  the  part  70  permit  terms 
necessary  to  meet  the  permit  content 
requirements  of  §§  70.6  (a)  and  (c)  of 
this  part;  and 

[D)  States  that  the  source  upon 
making  the  change  wiU  meet  aU 
appUcable  requirements  and  that  the 
relevant  requirements  of  part  70  have 
been  met; 

(2)  The  source's  mailing  of  the  notice 
by  certified  mail  to  the  permitting 
authority  shaU  revise  the  permit, 
provided  that  operation  of  the  change 
does  not  confUct  with  any  existing 
permit  term.  Where  a  confUct  exists,  the 
permitting  authority  shall  not  revise  the 
permit  pursuant  to  this  provision  and 
the  source  shaU  not  operate  the  change 
until  its  permit  is  revised  pursuant  to 
appUcable  procedures  in  paragraph  (f) 
of  this  section. 

(3)  Combination  changes. 
Notwithstanding  the  provisions  of 
paragraph  (f)(2)  of  this  section,  changes 
described  in  paragraph  (f)(1)  of  this 
section  may  be  combined  with  changes 
described  in  paragraph  (e)(1)  of  this 
section  and  processed  using  the 
procedures  of  paragraph  (e)(2)  of  this 
section,  provided  the  procedures  to 
which  the  changes  under  paragraph 
(f)(1)  of  this  section  would  have  been 
subject  under  paragraph  (f)(2)  of  this 
section  are  provided  in  procedures 
pursuant  to  paragraph  (e)(2)  of  this 
section. 

(g)  Permit  shield.  The  permit  shield 
under  §  70.6(f)  of  this  part  may  be 
granted  by  the  permitting  authority 
prior  to  permit  renewal  only  for: 

(1)  Any  change  defined  pursuant  to 
paragraph  (e)(l)(i)  or  (f)(l)(i)  of  this 
section; 

(2)  Any  change  to  which  the 
Administrator  has  objected  as  a  result  of 
a  petition  filed  under  §  70.8(d)  of  this 
part,  except  that  the  permit  shield  may 
be  granted  only  to  permit  terms  that  are 
revised  or  added  as  a  result  of  EPA's 
objection;  and 

(3)  Any  change  defined  pursuant  to 
paragraph  (e)(l)(ii)  or  (f)(l)(u)  of  this 
section  for  which  pubUc  and  EPA 
review  has  occurred. 

6.  Section  70.8  is  amended  by  revising 
the  dtle;  by  revising  paragraphs  (a)(1), 
(b),  (c)(1).  (c)(2),  (c)(3)(ui),  and  (d);  by 
adding  introductory  text  to  paragraph 
(c);  by  adding  new  paragraphs  (c)(5)  and 
(c)(6);  and  by  revising  the  first  sentence 
in  paragraph  (e)  to  read  as  follows: 

§708    Permit  review  by  EPA,  affected 
States,  and  Indian  Trltws. 

(a)  Transmission  of  information  to  the 
Administrator. 


(l)(i)  For  permits  and  permit 
renewals,  the  part  70  program  shall 
require  that  the  permitting  authority 
provide  to  the  Administrator  a  copy  of 
each  permit  appUcation,  each  proposed 
permit,  and  each  final  part  70  permit. 

(u)  For  permit  revisions  for  changes 
that  are  subject  to  a  State  review 
program  and  that  meet  the  definition  of 
more  environmentally  significant 
changes  under  §  70.7(e)(l)(i)  of  this  part, 
the  part  70  program  shall  require  that 
the  permitting  authority  provide  to  the 
Administrator  a  copy  of  each 
appUcation  submitted  for  purposes  of 
the  State  review  program  and  each 
proposed  and  final  action  under  the 
State  review  program  (including 
revisions  to  the  part  70  permit). 

(iii)  For  permit  revisions  for  changes 
that  are  not  subject  to  a  State  review 
program  and  that  meet  the  definition  of 
more  environmentally  significant  under 
§  70.7(f)(l)(i)  of  this  part,  the  part  70 
program  shall  require  that  the 
permitting  authority  provide  to  the 
Administrator  a  copy  of  each  permit 
revision  appUcation.  and  each  proposed 
and  final  permit  revision. 

(iv)  For  permit  revisions  that  are 
defined  as  de  minimis  under  the  part  70 
program  and  approved  by  EPA  under 
§  70.7  of  this  part,  no  p>ermit 
appUcations  or  permit  revisions  are 
required  to  be  submitted  to  the 
Administrator. 

(v)  For  all  permit  revisions  other  than 
those  referred  to  in  paragraphs  (a)(1)  (ii) 
through  (iv)  of  this  section,  the  part  70 
program  shaU  require  that  the 
permitting  authority  provide  to  the 
Administrator  a  copy  of  each  relevant 
permit  appUcation  or  summary  thereof, 
and  a  copy  of  each  final  part  70  permit 
revision. 

(vi)  For  any  permit  or  permit  revision, 
upon  agreement  with  the  Administrator, 
the  f>ermitting  authority  may  submit  to 
the  Administrator  an  appUcation 
summary  form  and  any  relevant  portion 
of  the  appUcation  and  compUance  plan, 
in  place  of  the  complete  appUcation  and 
compliance  plan.  To  the  extent 
practicable,  information  submitted  to 
the  Administrator  shall  be  provided  in 
computer  readable  format  compatible 
with  EPA's  national  database 
management  system. 
•        •        *        *        • 

(b)  Review  by  affected  States. 

Eligible  Indian  Tribes  may  be 
considered  affected  States  under  this 
paragraph.  Indian  Tribes  are  not 
required  to  submit  a  part  70  program  for 
the  limited  purpose  of  being  considered 
an  affected  State  under  this  paragraph. 

(1)  For  purposes  of  paragraph  (b)  of 
this  section,  an  Indian  Tribe  wiU  be 
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consideredan  affected  State  if  it 
administers  a  tribal  program  and 
otherwise  meets  the  definition  of 
"affected  State"  set  forth  in  §  70.2  of  this 
part. 

(2)  The  permit  program  shall  provide 
that  the  permitting  authority  give  notice 
of  each  draft  permit  or  draft  permit 
revision  (including  any  proposed  action 
pursuant  to  a  prior  State  review 
program,  as  relevant)  to  any  affected 
State  on  or  before  the  time  that  the 
permitting  authority  provides  this 
notice  to  the  public  under  §  70.7  of  this 
part.  Where  §  70.7  does  not  require  prior 
public  notice  of  a  permit  revision,  the 
permitting  authority  shall  give  notice  of 
the  final  permit  revision  on  or  before  the 
time  that  the  permitting  authority 
provides  this  notice  to  the  public  imder 
§  70.7. 

(3)  The  permit  program  shall  provide 
that  the  permitting  auth(»ity,  as  part  of 
the  submittal  of  any  proposed  permit  or 
proposed  permit  revision  to  the 
Administratoi',  shall  notify  the 
Administrator  and  any  affected  State  in 
writing  of  any  refusal  by  the  permitting 
authority  to  accept  all  recommendations 
for  the  proposed  permit  that  the  affected 
State  submitted  during  the  pubhc  and 
affected  State  review  period.  The  notice 
shall  include  the  permitting  authority's 
reasons  for  not  accepting  any  such 
recommendation.  The  permitting 
authority  is  not  required  to  accept 
recommendations  that  are  not  based  on 
appl:  able  requirements  or  the 

requii  ements  of  this  part. 

(c)  EPA  objection.  For  purposes  of 
State  programs  approved  imder  part  70 
as  promulgated  on  July  21, 1992, 
paragraph  (c)  of  this  section  as 
promulgated  on  July  21,  1992  shall 
apply.  For  purposes  of  State  programs 
approved  imder  part  70  as  revised  on 
[date  of  final  rulemaking],  paragraph  (c) 
of  this  section  as  promulgated  on  [date 
of  final  rulemaking)  shall  apply. 

(1)  Except  as  provided  by  paragraphs 
(c)(5)  and  (6)  of  this  section,  the 
Administrator  will  object  to  the 
issuance  of  any  proposed  permit  or  any 
permit  revision  determined  by  the 
Administrator  not  to  be  in  compliance 
with  applicable  requirements  or 
requirements  under  this  part.  No  permit 
or  permit  revision  for  which  an 
application  must  be  transmitted  to  the 
'  Administrator  under  paragraph  (a)  of 
this  section  shall  be  issued  if  the 
Administrator  objects  to  its  issuance  in 
writing  during  the  45-day  period 
following: 

(i)  In  the  case  of  initial  permit 
issuance,  permit  renewals,  and  permit 
revisions  for  changes  as  defined  imder 
§  70.7(f)(l)(i)  of  this  part,  receipt  of  the 
proposed  permit  or  proposed  permit 


revision  and  all  necessary  supporting 
information;  or 

(ii)  In  the  case  of  permit  revisions  for 
changes  as  defined  under  §  70.7(e)(l)(i) 
of  this  part,  the  begiiming  of  the  public 
comment  period  for  such  revisions 
(although  the  Administrator  may  object 
within  45  days  of  receipt  of  the  final 
permit  revision  for  defects  that  were  not 
reasonably  apparent  in  the  draft  permit 
submitted  for  public  review). 

(2)  Any  EPA  objection  under  this 
section  shall  include  a  statement  of  the 
Administrator's  reasons  for  objection 
and  a  description  of  the  terms  and 
conditions  that  the  permit  must  include 
to  respond  to  the  objections.  The 
Administrator  will  provide  the 
permittee  a  copy  of  the  objection. 

(3)  *  *  * 

(iii)  Process  the  permit  or  permit 
revision  imder  the  procedures  approved 
to  meet  §  70.7  of  this  part. 
***** 

(5)  For  5  years  following  approval  of 
the  part  70  program  implementing  this 
paragraph,  the  Administrator  shall  not 
object  to  a  permit  revision  for  a  change 
as  defined  under  §§  70.7  (e)(l)(ii)  or 
(f)(l)(ii)  of  this  part  except  where  it  is 
in  response  to  a  petition  filed  pursuant 
to  paragraph  (d)  of  this  section,  and  the 
permit  revision  contains  an  error  that 
would,  either  alone  or  in  combination 
with  other  similar  permit  revisions 
likely  to  be  issued,  likely  have  a 
significant  adverse  environmental  effiect. 
A  permit  revision  would  be  deemed  to 
have  a  significant  adverse 
environmental  impact  if  it  were 
employed  as  a  device  to  limit  potential 
to  emit  below  major  source  or  major 
modification  thresholds  (as  set  forth  in 
title  I  of  the  Act)  but  in  the 
Administrator's  judgment  would  allow 
increases  above  those  thresholds. 

(6)  The  Administrator  shall  not  object 
to  any  permit  revision  for  a  change 
approved  by  EPA  in  a  part  70  program 
as  de  minimis. 

(d)  Public  petitions  to  the 
Administrator.  (1)  The  program  shall 
provide  that,  if  the  Administrator  does 
not  object  in  writing  by  the  expiration 
of  the  applicable  45-day  review  period 
specified  in  paragraph  (c)  of  this 
section,  any  person  may  petition  the 
Administrator  to  make  such  objection 
within  60  days  after  the  expiration  of 
the  appUcable  review  period,  or,  for  all 
permit  revisions  for  changes  as  defined 
under  §§  70.7(e)(l)(ii)  or  (f)(l)(ii)  of  this 
part  (other  than  for  de  minimis  changes 
as  defined  by  the  part  70  program  and 
approved  by  EPA  under  §  70.7  of  this 
part),  within  60  days  of  the  date  the 
public  is  notified  of  the  revision  of  the 
part  70  permit.  The  program  shall  also 


provide  that  the  pubUc  have  access  to 
information  concerning  the  beginning 
and  expiration  of  EPA 's  45-day  review 
period  as  required  for  permit  issuance, 
revisions,  reopenings,  and  renewals 
pursuant  to  §  70.7  of  this  part. 

(2)  Any  petition  shall  be  based  only 
on  objections  to  the  permit  that  were 
raised  with  reasonable  specificity 
during  any  public  comment  period 
provided  for  in  §  70.7  of  this  part,  unless 
the  petitioner  demonstrates  that  it  was 
impracticable  to  raise  such  objections 
within  such  period,  no  public  comment 
period  was  provided,  or  the  grounds  for 
such  objection  arose  after  such  period. 

(3)  ff  the  Administrator  objects  to  the 
permit  as  a  result  of  a  petition  filed 
under  this  paragraph,  the  permitting 
authority  shall  not  issue  the  permit  until 
EPA's  objection  has  been  resolved, 
except  that  a  petition  for  review  does 
not  stay  the  effectiveness  of  a  permit  or 
its  requirements  if  the  permit  was 
issued  after  the  end  of  the  45-day  review 
period  specified  in  paragraph  (c)  of  this^ 
section  and  prior  to  an  EPA  objection. 

(4)  If  the  permitting  authority  has 
issued  a  permit  pursuant  to  the 
procedures  in  §§  70.7(e)(l)(ii)  or  (f)(l)(ii) 
of  this  part  prior  to  receipt  of  an  EPA 
objection  under  this  paragraph,  the 
Administrator  will  modify,  terminate,  or 
revoke  such  permit,  and  shall  do  so 
consistent  with  the  procedures  in 

§§  70.7(e)(2)  or  (f)(2)  of  this  part  as 
appropriate  except  in  unusual 
circumstances,  and  the  permitting 
authority  may  thereafter  issue  only  a 
revised  permit  that  satisfies  EPA's 
objection.  In  any  case,  tne  source  will 
not  be  in  violation  of  the  requirement  to 
have  submitted  a  timely  and  complete 
application. 

(e)  Prohibition  on  default  issuance.  " 
Consistent  with  §  70.4(b)(3)(ix)  of  this 
part,  for  the  purposes  of  Federal  law  and 
title  V  of  the  Act,  no  State  program  may 
provide  that  a  part  70  permit  or  a  part 
70  permit  revision  for  a  change  as 
defined  under  §§  70.7(e)(l)(i)  or 
70.7(f)(l)(i)  will  issue  until  affected 
States  and  EPA  have  had  an  opportunity 
to  review  the  permit  or  permit  revision 
as  required  under  this  section.  *  *  * 

8.  Section  70.10  is  amended  by 
adding  a  new  paragraph  (a)(3)  and  by 
revising  paragraphs  (b)(1)  and  (c)(1)  to 
read  as  follows: 

§  70.1 0    FedeiBl  oversight  and  sanctions. 

(a)  *  *  * 

(3)  The  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  shall  not 
apply  to  Indian  Tribes  and  Tribal 
programs. 

(b)*** 

(1)  Whenever  the  Administrator 
makes  a  determination  that  a  permitting 
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authority  is  not  adequately 
administering  or  enforcing  a  part  70 
program,  including  a  Tribal  program,  or 
any  portion  thereof,  the  Administrator 
will  notify  the  permitting  authority  of 
the  determination  and  the  reasons 
therefore.  The  Administrator  will 
pubhsh  such  notice  in  the  Federal 
Register. 
***** 

(c)  Criteria  for  withdrawal  of  State  or 
Tribal  programs.  (1)  The  Administrator 
may  withdraw  program  approval  in 
whole  or  in  part  whenever  the  approved 


program  no  longer  complies  with  the 

requirements  of  this  part  and  the 

permitting  authority  fails  to  take 

corrective  action.  Such  circumstances, 

in  whole  or  in  part,  include  any  of  the 

following: 

*        •        •        •        • 

9.  Section  70.11  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  70.1 1    Requirements  for  enforcement 
authortty. 

Except  for  Tribal  programs,  with 
respect  to  criminal  enforcement  matters 


only,  under  which  the  Tribe  shall  enter 
into  a  formal  Memorandum  of 
Agreement  with  EPA  to  provide  for  the 
timely  referral  of  criminal  enforcement 
matters  to  the  appropriate  EPA  Regional 
Administrator,  all  programs  to  be 
approved  under  this  part  must<:ontain 
the  following  provisions: 
•        *        *        •        • 

[PR  Doc.  95-21300  Filed  8-30-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

[Docket  No.  AO-225-nA45-R01;  pA-92-10] 

Milk  in  the  Southern  Michigan 
Marketing  Area;  Order  Amending 
Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Southern  Michigan  Federal  milk 
marketing  order  based  on  industry 
proposals  considered  at  public  hearings. 
This  rule  adopts  a  multiple  component 
pricing  (MCP)  plan  for  pricing  milk  on 
the  basis  of  its  butterfat  and  protein 
components  and  a  "fluid  carrier" 
residual.  The  plan  includes  adjustments 
to  the  producer  protein  price  based  on 
the  somatic  cell  count  of  producer  milk. 
This  rule  also  adopts  amendments  to 
certain  shipping  percentages  and 
increases  the  maximum  allowable 
administrative  and  marketing  service 
assessment  rates.  The  amended  order 
has  been  approved  by  more  than  two- 
thirds  of  the  producers  in  the  market 
who  were  eligible  to  have  their  milk 
pooled  diiring  the  representative  month 
for  voting  purposes. 

EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Speciahst,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  720- 
4829. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  nde  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies. 


imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  die  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
On  the  petition.  After  a  hearing,  the 
Secretary  woidd  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
is  the  handler's  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  December  3, 
1992;  pubUshed  December  10. 1992  (57 
FR  58418). 

Supplemental  Notice  of  Hearing: 
Issued  January  19, 1993;  published 
January  29,  1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29. 1993;  published 
December  6. 1993  (58  FR  64176). 

Notice  of  Reopened  Hearing:  Issued 
February  18, 1994;  pubUshed  February 
24.  1994  (59  FR  8874). 

Extension  of  Time  for  Filing  Briefs: 
Issued  April  6. 1994;  published  April 
13. 1994  (59  FR  17497). 

Emergency  Partial  Final  Decision: 
Issued  May  12. 1994;  published  May  23. 
1994  (59  FR  26603). 

Final  Rule:  Issued  June  22, 1994; 
published  June  29,  1994  (59  FR  33418). 

Revised  Recommended  Decision: 
Issued  December  2,  1994;  published 
December  14, 1994  (59  FR  64464). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  January  18, 1995; 
published  January  24, 1995  (60  FR 
4571). 

Final  Decision:  Issued  August  11, 
1995;  pubhshed  August  18, 1995  (60  FR 
43066). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southern 
Michigan  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and/:onfirmed.  except  wiiere 


they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Southern  Michigan 
marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area.  The 
minimum  prices  specified  in  the  order, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insiire 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(3)  The  said  order,  as  hereby 
amended,  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  and  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 
and 

(4)  It  is  hereby  foimd  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  4  cents  per 
hundredweight  or  such  lesser  amount  es 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1040.85. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  marketed  vnthin  the  marketing  area  to 
sign  a  proposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  piu^uant  to  the  declared  policy 
of  the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  respective 
order  as  hereby  amended;  and 
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(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Southern 
Michigan  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1040  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

2.  Section  1040.7  is  amended  by 
adding  paragraphs  (b)(5)(iii)  and  (b)(7) 
|to  read  as  follows: 

§1040.7    Pool  Plant 

I*        *        *        *        • 

I  (b)  •  *  * 
'     (5)*   *   * 

(iii)  Partially  regulated  distributing 
plants  that  are  neither  other  order 
plants,  producer-handler  plants,  nor 
exempt  plants  and  from  which  there  is 
route  disposition  in  consumer-type 
packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 
***** 

(7)  The  shipping  percentages 
determined  pursuant  to  paragraphs 
(b)(1)  or  (b)(6)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  encourage  needed 
shipments  or  to  prevent  uneconomic 
shipments.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  revision  either 
on  the  market  administrator's  own 
initiative  or  at  the  request  of  interested 
parties.  If  the  investigation  shows  that  a 
revision  of  the  shipping  requirements 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
invite  data,  views,  and  argimients.  Any 
request  for  revision  of  shipping 
percentages  shall  be  filed  with  the 
market  administrator  no  later  than  the 
15th  day  of  the  month  prior  to  the 
month  for  which  the  requested  revision 
is  desired  to  be  effective. 


3.  Section  1040.30  is  amended  by 
revising  paragraphs  (a)  and  (c),  and 
removing  paragraph  (d),  to  read  as 
follows: 

§  1 040.30    Reports  of  receipts  and 
utilization. 

***** 

(a)  Each  handler  described  in  §  1040.9 
(a),  (b),  and  (c)  shall  report  for  each  of 
its  operations  the  following  information: 

(1)  Product  poimds,  poimds  of 
'butterfat,  pounds  of  protein,  and  the 

value  of  the  somatic  cell  adjustment 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler,  and 

(ii)  Receipts  of  milk  fi-om  handlers 
described  in  §  1040.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products; 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  (a)(1)  or  (a)(2)(i)  of  this 
section  and  bulk  fluid  cream  products 
bom  any  source; 

(iii)  Receipts  of  other  source  milk;  and 

(iv)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1040.40(b)(1). 

(3)  The  utiUzation  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utiUzation  of 
skim  milk,  butterfat,  milk  protein,  and 
somatic  cell  information,  as  the  market 
administrator  may  prescribe. 
***** 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  UtiUzation  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

4.  Section  1040.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1040.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1040.9(a).  (b).  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  The  producer's  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer,  with  its  protein 
and  butterfat  percentage; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 


(5)  The  somatic  cell  coimt  of  the 
producer's  milk; 

(6)  The  amount,  or  the  rate  per 
himdredweight,  or  rate  per  pound  of 
component,  the  somatic  cell  adjustment 
to  the  protein  price,  the  gross  amount 
due,  the  amount  and  nature  of  any 
deductions,  and  the  net  amount  paid. 
***** 

5.  Section  1040.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  foUows: 

§1040.41    Shrinkage. 

***** 

(c)  *   *  *  If  the  operator  of  the  plant 
to  which  the  milk  is  deUvered 
purchases  such  milk  on  the  basis  of 
weights  determined  by  farm  bulk  tank 
calibration,  with  protein  and  butterfat 
tests  and  somatic  cell  counts 
determined  fitim  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 

6.  Section  1040.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1),  to 
read  as  foUows: 

§  1 040.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1040.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  per 
hundredweight  or  per  pound  for  the 
month  shall  be  as  foUows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.75. 
***** 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  IH  price  (this  price 
may  be  negative). 

(f)  Class  II  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  n  and  Class  III  price  (this  price 
may  be  negative). 

(g)  Class  ID-A  differential  price.  The 
Class  IIl-A  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  ID-A  and  Class  lU  price  (this  price 
may  be  negative). 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shaU  be  the  Class  HI 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
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963  and  dividing  the  resulting  amount 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
himdredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Fluid  carrier  price.  The  fluid 
carrier  price  per  hundredweight, 
rounded  to  the  nearest  whole  cent,  shall 
be  the  Class  III  price,  less  the  siun  of  the 
butterfat  price  times  3.5  and  the  protein 
price  times  the  average  protein  test  of  ' 
the  basic  formula  price  as  reported  by 
the  Department  for  the  month  (this  price 
may  be  negative). 

(1)  Somatic  cell  adjustment.  For  each 
producer,  an  adjustment  to  the  protein 
price  for  the  somatic  cell  count  of  the 
producer's  milk  shall  be  determined  by 
multiplying  the  constant  associbted 
with  the  appropriate  somatic  cell  count 
interval  in  the  following  table  by  the 
simple  average  price  for  the  month  of 
40-poimd  blocks  of  Cheddar  cheese  at 
the  National  Cheese  Exchange  as 
reported  by  the  Department.  If  a  handler 
has  not  determined  a  monthly  average 
somatic  cell  count,  it  will  be  determined 
by  the  market  administrator. 


Somatic  ceil  counts 

Constants  for 

computing  Vns 

somatic  cell 

adjustment 

1  to  50,000  

51,000  to  100,000  

101,000  to  150,000  

.078125 
.062500 
.046875 

151,000  to  200,000  

201 ,000  to  250,000  

251 .000  to  300.000  

.031250 
.015625 
.0078125 

301 .000  to  350.000  

.000000 

351 .000  to  400.000  

401 .000  to  450,000  

451 ,000  to  500,000  

501 .000  to  550,000  

.000000 

-.0078125 

-.015625 

-.0234375 

551 ,000  to  600.000 

601,000to650.06b  .» 

-.031250 
-.0390625 

651 .000  to  700,000  _. 

701 .000  to  750.000  

751.000  and  above 

-.048875 
-.062500 
-.078125 

7.  Section  1040.53  is  revised  to  read 
as  follows: 

§  1040J3    AnnouncanMnt  of  class  and 
componant  pricas. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shaU  announce 
the  following  prices  and  any  other  price 
information  deemed  appropriate: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  TTie  Class  n  price  for  the  following 
month; 

(c)  lie  Class  III  price  for  the 
preceding  month; 

(d)  The  Class  m-A  price  for  die 
preceding  month; 


(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  fluid  carrier  price  for  the 
preceding  month; 

(i)  The  butterfat  differential  for  the 
preceding  month; 

8.  The  section  heading  in  §  1040.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 

Producer  Price  Dififerential 

§1040.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1040.9  (b) 
and  (c),  as  follows: 
(a)  Calculate  the  following  values: 
(1]  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1040.44(c)  by 
the  Class  I  differential  price  for  the 
month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  himdredweight  of 
producer  milk  in  Class  n  as  determined 
pursuant  to  §  1040.44(c)  by  the  Class  II 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  m-A  by  the  Class  III-A  differential 
price  for  the  month; 

(4)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1040.44(a)  by  the  skim  milk  price; 

(5)  Add  an  amount  obtained  by 
miUtiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  III  as  determined 
pursuant  to  §  1040.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price  for  the 
month  computed  pursuant  to 

§  1040.50(j)  and  adjusted  pursuant  to 
§  1040.50(1)  for  the  weighted  average 
somatic  cell  content  of  the  handler's 
receipts  of  milk;  and 

(6)  Add  a  fluid  carrier  value 
calculated  as  follows:  Subtract  from  the 
pounds  of  skim  milk  allocated  to  Class 
n  and  Class  III  pursuant  to  §  1040.44(a) 
the  protein  poimds  contained  therein, 
determined  by  multiplying  the  poimds 
of  skim  milk  in  Class  11  and  Class  III  by 
the  average  protein  content  of  producer 
skim  milk  received  by  the  handler;  then 


multiply  the  resulting  poimds  (in 
hundredweight)  of  fluid  carrier  by  the 
fluid  carrier  price. 

***** 

(f)  Add  an  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order; 
***** 

9.  Section  1040.61.  including  the 
section  heading,  is  revised  to  read  as 
follows: 

§  1 04a61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  received  from  producers  as 
follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§1040.60  (a)(1).  (a)(2).  (a)(3)  and  (b) 
through  (i)  for  all  handlers  who  made 
reports  pursuant  to  §  1040.30  for  the 
month  and  who  made  payments 
pursuant  to  §  1040.71  for  the  preceding 
month; 

(2)  Add  the  values  computed 
pursuant  to  §  1040.60  (a)(4).  (a)(5).  and 
(a)(6);  and  subtract  the  values  obtained 
by  multiplying  the  handlers'  total 
pounds  of  protein  and  total 
hundredweight  of  fluid  carrier 
contained  in  such  milk  by  their 
respective  prices; 

(3)  Add  an  amount  equal  to  the  total 
value  of  the  applicable  location 
adjustments  computed  pursuant  to 

§  1040.75(a)(1);  and 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-setUement  fund. 

(b)  Divide  the  aggregate  value 
computed  pursuant  to  paragraph  (a)  of 
this  section  by  the  sum  of  the  following: 

(1)  The  total  himdredweight  of 
producer  milk;  and 


Federal  Register  /  Vol.  60.  No.  169  /  Thursday.  August  31,  1995  /  Rules  and  Regulations     45577 


(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§  1040.60(f). 

I  (c)  Subtract  not  less  than  6  cents  nor 
more  than  7  cents  per  hundredweight. 
The  result  shall  be  the  "producer  price 
differential." 

10.  Section  1040.62  is  revised  to  read 
as  follows: 

11040.62  Announcement  of  producer 
prices. 

On  or  before  the  11th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  aimounce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  fluid  carrier  price; 

(d)  The  butterfat  price; 

(e)  The  average  butterfat  content  and 
protein  content  of  producer  milk;  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat. 
computed  by  combining  the  Class  m 
price  and  the  producer  price 
differential. 

11.  A  new  section  1040.63  is  added 
under  the  new  center  heading 
"Producer  Price  Differential"  to  read  as 
follows: 

5 1 040.63  Value  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  producer  price  differential 
computed  pursuant  to  §  1040.61  and 
adjusted  for  location  pursuant  to 

§  1040.75,  multiplied  by  the  total 
hundredweight  of  producer  milk 
received  from  the  producer; 

(b)  The  butterfat  price  computed 
pursuant  to  §  1040. 50(i),  multiplied  by 
the  total  pounds  of  butterfat  contained 
in  the  producer  milk  received  from  the 
producer; 

(c)  The  protein  price  computed 
pursuant  to  §  1040. 50(j).  adjusted  for 
somatic  cell  count  pursuant  to 

§  1040.50(1).  multiplied  by  the  total 
pounds  of  protein  contained  in  the 
producer  milk  received  from  the 
producer;  and 

(d)  The  fluid  carrier  price  computed 

^ pursuant  to  §  1040.50{k),  multiplied  by 
the  total  himdredweight  of  fluid  carrier 
contained  in  the  producer  milk  received 
from  the  producer. 

12.  Section  1040.71  is  amended  by 
revising  paragraphs  (a)(1)  ^nd  (a)(2)  to 
read  as  follows: 

§  1040.71    Payments  to  ttte  producer- 
settlement  fund. 

i    (a)*  •  * 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1040.60.    ' 

(2)  The  sum  of: 


(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1040.44(c)  by  the  producer  price 
differential,  excluding  any  applicable 
location  adjustment  piusuant  to 
§  1040.75(a)(3); 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price  adjusted  pursuant  to 
§  1040.50(1)  for  the  weighted  average 
somatic  cell  content  of  the  handler's 
receipts  of  milk; 

(iiij  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
fluid  carrier  contained  in  producer  milk 
by  the  fluid  carrier  price;  and 

(iv)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1040.60(f)  by 
the  producer  price  differential. 
***** 

13.  Section  1040.73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  paragraph  (b)(l)(ii).  and  paragraph 
(c).  to  read  as  follows: 

§  1 040.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  on  or  before  the  15th 
day  of  each  month,  each  handler  (except 
a  cooperative  association)  shall  pay  each 
producer  for  milk  received  from  the 
producer  during  the  preceding  month 
not  less  than  the  value  determined 
pursuant  to  §  1040.63  adjusted  by  the 
location  differential  pursuant  to 

§  1040.75,  less  the  payment  made 
pursuant  to  paragraph  (d)  of  this 
section.  *  *  • 

(b)  *  *  * 

(D*  *  * 

(ii)  The  total  pounds  of  butterfat,  total 
pounds  of  protein,  and  total  pounds  of 
fluid  carrier  contained  in  the  producer's 
milk,  and  the  average  somatic  cell  count 
of  the  producer's  milk; 
***** 

(c)  On  or  before  thi  13th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  a  cooperative  association  which  is 
a  handler  with  respect  to  milk  received 
by  the  handler  from  a  pool  plant 
operated  by  such  cooperative 
association,  or  by  bulk  tank  deUvery 
pursuant  to  §  1040.9(c),  not  less  than  an 
amount  computed  pursuant  to 

§  1040.63. 
***** 

14.  Section  1040.74  is  revised  to  read 
as  follows: 

§1040.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 


price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1040.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

15.  Section  1040.75  is  amended  by 
revising  paragraphs  (a)(1)  and  (c),  to 
read  as  follows: 

§  1 04a75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  *  *  • 

(1)  May  deduct  fit)m  the  producer 
price  differential  the  rate  per 
hundredweight  applicable  pursuant  to 
§  1040.52(a)(1)  or  (2)  for  the  location  of 
the  plant  at  which  the  milk  was  first 
physically  received. 
***** 

(c)  For  purposes  of  computation 
pursuant  to  §§  1040.71  and  1040.72,  die 
statistical  uniform  price  shall  be 
adjusted  at  the  rates  set  forth  in 
§  1040.52  appUcable  at  the  location  of 
the  nonpool  plant  from  which  the  other 
source  milk  was  received  except  that  the 
statistical  uniform  price,  so  adjusted, 
shall  not  be  less  than  the  Class  III  price. 

16.  Section  1040.76  is  amended  oy 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii),  to  read 
as  follows: 

§  1040.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

***** 

(a)*  •  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
apphcable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price);  and 
***** 

(b)*  *  * 

(1)  •  •  • 

(ii)  •  *  *  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1040.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
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of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 

***** 

S1040J5    [Amendedl 

17.  In  §  1040.85  the  introductory  text 
is  amended  by  removing  the  words  "2 
cents"  and  adding  in  their  place  the 
words  "4  cents". 

fie40M    [AmencM] 

18.  In  §  1040.86  paragraph  (a)  is 
amended  by  removing  the  words  "5 
cents"  and  adding  in  their  place  the 
words  "7  cents". 

Dated:  August  28, 1995 
Patricia  Jenaen, 

Acting  Assistant  Secretary,  Ktarketing  and 
Regulatory  Programs. 

(FR  Doc  95-21653  Filed  8-30-95:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80, 86.  and  88 

[AMS-FRL-628a-4] 

RIN20eO-AF76 

Control  of  Air  Pollution  From  Heavy- 
Duty  Engines 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rule. 

summary:  This  advance  notice  of 
proposed  rule  (ANPRM)  reviews  the 
need  and  potential  for  additional 
reductions  in  emissions  of  oxides  of 
nitrogen  (NOx).  hydrocarbons  (HC),  and 
particulate  matter  (PM)  from  mobile 
source  heavy-duty  engines  (HDEs), 
announces  EPA's  intent  to  establish  new 
emission  controls  for  highway  heavy- 
duty  engines,  and  also  describes  EPA's 
plans  to  work  cooperatively  with  engine 
and  equipment  manufacturers  to 
consider  additional  reductions  from 
nonroad  (off-highway)  heavy-duty 
engines.  Ozone  pollution  poses  a 
serious  threat  to  the  health  and  well- 
being  of  milhons  of  Americans  and  a 
large  burden  to  the  U.S.  economy.  Many 
ozone  nonattainment  areas  face  great 
difBoUties  in  reaching  and  maintaining 
attainment  of  the  ozone  health-based  air 
quality  standards  in  the  years  ahead. 
Recognizing  this  challenge,  states,  local 
governments  and  others  have  called  on 
EPA  to  promulgate  additional  national 
measures  to  reduce  NOx  and  HC  in 
order  to  protect  the  public  from  the 
serious  health  effects  of  ozone  pollution. 
The  control  of  PM  emissions  from  HDEs 
is  also  a  priority  for  these  stakeholders. 

In  response  to  the  need  for  national 
pollution  reduction  measures,  EPA  has 
initiated  disciissions  with  engine 
manufactiuers  regarding  future  emission 
controls  for  HDEs.  EPA,  the  California 
Air  Resources  Board  (CARS),  and  HDE 
manufacturers  recently  signed  a 
Statement  of  Principles  (SOP)  calling  for 
significantly  tighter  NOx  and  non- 
methane  hydrocarbon  (NMHC) 
standards  for  on-highway  HDEs  starting 
writh  model  v       2004.  The  SOP  calls  on 
manufactiuers  .      chieve  these  ozone 
precursor  redu'-tious  without  increasing 
PM  emissions,  even  though  ciirrent 
diesel  technology  typically  results  in 
increased  PM  (and  HC)  emissions  when 
NOx  emissions  are  reduced.  The  parties 
plan  to  continue  their  discussions  and. 
to  invite  others  to  join  them,  with  a  goal 
of  reaching  a  similar  SOP  for  nonroad 
HDEs. 


DATES:  EPA  requests  comment  on  this 
ANPRM  no  later  than  October  2. 1995. 
Should  a  commenter  miss  the  requested 
deadline,  EPA  wiU  try  to  consider  any 
comments  that  it  receives  prior  to 
publication  of  the  expected  NPRM 
regarding  additional  hi^way  heavy- 
duty  engine  emission  controls.  There 
will  also  be  an  opportunity  to  comment 
on  any  NPRM  that  EPA  publishes. 

ADDRESSES:  Materials  relevant  to  this 
ANPRM  are  contained  in  Public  Docket 
A-95-27,  located  at  room  M~1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC  20460. 
The  docket  may  be  inspected  from  8 
a.m.  imtil  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 

Conmients  on  this  ANPRM  should  be 
sent  to  Pubhc  Docket  A-95-27  at  the 
above  address.  EPA  requests  that  a  copy 
of  comments  also  be  sent  to  Tad  Wysor, 
U.S.  EPA,  Regulation  Development  and 
Support  Division,  2565  Plymouth  Road, 
Ann  Arbor.  MI  48105. 

This  ANPRM  is  available 
electronically  on  the  Technology 
Transfer  Network  (TTN),  which  is  an 
electronic  bulletin  board  system  (BBS) 
operated  by  EPA's  Office  of  Air  Quahty 
Planning  and  Standards.  The  service  is 
free  of  charge,  except  for  the  cost  of  the 
phone  call.  Users  are  able  to  access  and 
download  TTN  files  on  their  first  call 
using  a  personal  computer  and  modem: 
TTN  BBS,  (919)  541-5742;  Voice 
Helpline,  (919)  541-5384. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tad  Wysor,  U.S.  EPA,  Regulation 
Development  and  Support  Division, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  Telephone:  (313)  668-4332. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  this  ANPRM  to  invite  comment 
from  all  interested  parties  on  the  need 
and  potential  for  additional  reduction  of 
NOx,  HC  and  PM  emissions  from  HDEs 
and  EPA's  plans  to  achieve  such 
reductions.  After  reviewing  the 
comments,  EPA  intends  to  issue  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  standards  for  Model  Year 
2004  and  later  heavy-duty  highway 
engines  in  accordance  with  the  SOP.  In 
addition,  comments  received  regarding 
reduction  in  emissions  from  nonroad 
HDEs  will  inform  any  EPA  discussions 
with  manufacturers  regarding  additional 
emission  reductions. 

I.  Introduction 

Poor  air  quality  represents  a  serious 
threat  to  the  health  and  well-being  of 
milUons  of  Americans  and  a  large 
burden  to  the  U.S.  economy.  This  threat 


exists  despite  the  &ct  that,  over  the  past 
two  decades,  great  progress  has  been 
made  at  the  local,  state  and  national 
levels  in  controlling  emissions  from 
many  sources  of  air  pollution.  As  a 
result  of  this  progress,  many  individual 
emission  sources,  both  stationary  and 
mobile,  pollute  at  only  a  fraction  of  their 
pre-control  rates.  However,  continued 
industrial  growth  and  expansion  of 
motor  vehicle  usage  threaten  to  reverse 
these  past  achievements.  Today,  more 
than  four  years  after  the  passage  of 
major  amendments  to  the  Clean  Air  Act 
(CAa  or  Act),'  many  states  are  still 
finding  it  difficult  to  meet  the  air  quality 
standards  by  the  CAA  deadlines. 
Furthermore,  other  states  which  are 
approaching  or  have  reached  attainment 
of  National  Ambient  Air  Quality 
Standards  (NAAQS)  may  see  those  gains 
lost  if  current  trends  persist. 

In  recent  years,  efforts  to  improve  air 
quahty  have  focused  largely  on  groimd- 
level  ozone  and  its  main  precursors, 
nitrogen  oxides  (NOx)  and  volatile 
organic  compoimds  (VOCs,  consisting 
mostly  of  hydrocarbons,  HC).  In 
addition,  airborne  particulate  matter 
(PM)  has  been  a  major  air  quaUty 
concern  in  many  regions.  As  discussed 
below,  NOx,  ozone,  and  PM  have  all 
been  linked  to  a  range  of  serious 
respiratory  health  problems  and  a 
variety  of  adverse  environmental  effects. 

At  mis  time,  ozone  levels  remain 
unacceptably  high  in  many  areas  across 
the  coimtry.  For  many  years,  control  of 
VOCs  was  the  main  strategy  employed 
in  efforts  to  reduce  ground-level  ozone. 
VOC  reductions  were  more  cost 
effective  (on  a  per-ton  basis)  and  more 
readily  achievable  than  NOx  reductions. 
In  addition,  it  was  generally  believed 
that  greater  ozone  benefits  could  be 
achieved  through  VOC  reductions.  More 
recently,  it  has  become  clear  that  NOx 
controls  are  often  the  most  effective 
strategy  for  reducing  ozone,  especially 
where  ozone  is  high  over  a  large  region 
(as  in  the  Midwest  and  Northeast).  As  a 
result,  attention  has  tiuned  to  NOx 
emissions  as  the  key  to  improving  air 
quahty  in  many  areas  of  the  country. 

Current  projections  show  a  shght 
decrease  in  total  NOx  emissions  diuing 
the  next  few  years  as  stationary  and 
mobile  source  control  programs 
promulgated  under  the  1990  CAA  are 
phased  in.  However,  downward  trends 
in  NOx  pollution  will  begin  to  reverse 
and  NOx  emission  inventories  begin  to 
rise  by  the  early  2000s,  due  to  growth 
in  stationary  and  mobile  source  activity, 
and  emissions  fi:om  heavy-duty  highway 
and  nonroad  engines  are  projected  to 
represent  a  significant  fraction  of  mobile 


'  See  42  U.S.C.  7401  et  seq. 
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source  NOx  emissions  by  the  middle  of 
the  next  decade.  In  some  areas,  the  rise 
in  NOx  emissions  can  be  expected  to  be 
accompanied  by  a  significant  increase  in 
ground-level  ozone.  Levels  of  PM  are 
also  expected  to  rise,  both  because  of 
the  expected  increase  in  numbers  of  PM 
sources  and  because  in  the  atmosphere, 
NOx  is  transformed  into  fine  acidic 
nitrate  particles  which  account  for  a 
substantial  fraction  of  the  airborne 
particulate  in  some  areas  of  the  coimtry 
("secondary  particulate  formation"). 

Given  these  expected  trends,  and  in 
the  absence  of  new  emission  control 
initiatives,  some  of  the  nation's  hard- 
won  air  quahty  improvements  will 
begin  to  be  seriously  threatened  in  the 
early  2000s.  In  response  to  widespread 
umng  by  states,  municipalities,  health 
omcials,  and  concerned  citizens  in 
virtually  every  region  of  the  country,^ 
EPA  has  intensified  its  efforts  to 
imderstand  and  respond  to  today's 
stubborn  air  quality  challenges.  Over  the 
past  decade,  ambient  air  measurements 
and  computer  modeling  studies  have 
repeatedly  demonstrated  that  ozone  and 
its  precursors,  NOx  and  VOC,  are 
transported  across  large  distances.  Thus, 
while  there  is  a  role  for  all  levels  of 
government  to  address  these  issues, 
EPA's  state  and  local  partners  generally 
agree  that  only  with  new  initiatives  at 
the  regional  and  national  level  can  long- 
term  clean  air  goals  be  achieved. 

States  are  assigned  the  jurisdiction  by 
the  CAA  for  implementing  most 
stationary  source  emission  controls.  In 
most  regions  of  the  country,  states  are 
implementing  stationary  source  NOx 
control  options  (as  well  as  stationary 
source  VOC  controls)  for  the  control  of 
acid  rain,  ozone,  or  both.  However,  in 
many  areas  these  controls  will  not  be 
sufficient  for  reaching  and/or 
maintaining  the  ozone  standard  without 
significant  additional  NOx  reductions 
from  mobile  sources.  California  can 
estabhsh  emission  control  standards  for 
new  motor  vehicles,  and  other  states 
may  adopt  Cahfomia's  programs.' 
Traditionally,  however,  nationwide 
VOC  and  NOx  control  programs  for  new 
motor  vehicles  are  initiated  at  the 
federal  level.  Similarly,  mobile  sources 
of  PM  emissions,  especially  the  direct 
and  indirect  PM  from  diesel  engines,  are 
a  major  consideration  to  local  and  state 
officials  in  areas  facing  ciurent  and 
future  air  quahty  problems.  Thus,  those 
charged  with  deUvering  cleaner  air  to 
the  citizens  of  their  states  are  looking  to 


'See  Section  VI  for  more  detailed  discuwion  of 
the  comments  received  by  EPA  to  date. 

'A  similar  relationship  applies  to  new  nonroad 
engines  and  vehicles,  although  states  may  not  set 
standards  for  certain  classes  of  these  engines  and 
vehicles.  See  Sections  209  and  213  of  the  Act. 


the  national  mobile  source  emission 
control  program  as  a  necessary 
complement  to  their  efforts  to  reduce 
NOx,  PM,  HC,  and  other  emissions. 
Common  emission  standards  for  mobile 
sources  across  the  nation  are  also 
strongly  supported  by  manufactvirers, 
which  often  face  serious  production 
inefficiencies  when  different 
requirements  apply  to  engines/vehicles 
sold  in  different  states  or  areas. 

Motor  vehicle  emission  control 
programs  have  a  history  of  technological 
success  that,  in  the  past,  has  largely 
offset  the  pressure  from  constantly 
growing  numbers  of  vehicles  and  miles 
traveled  in  the  U.S.  The  per-vehicle  rate 
of  emissions  from  new  passenger  cars 
and  Ught  trucks  has  been  reduced  to 
very  low  levels.  As  a  result,  increasing 
attention  is  now  being  focused  on 
heavy-duty  trucks  (ranging  from  large 
pickups  to  tractor-trailers),  buses,  and 
nonroad  equipment.  For  purposes  of 
this  ANPRM,  the  Agency  is  primarily 
interested  in  the  component  of  nonroad 
somces  greater  than  50  horsepower  (37 
kilowatts),  which  is  termed  "heavy-duty 
nonroad"  in  this  Notice.  (Nonroad 
engines  greater  than  50  hp  represent  the 
single  largest  contributor  to  total 
nonroad  NOx  emissions.)  EPA  is 
addressing  other  off-highway  sources, 
such  as  small  nonroad  engines, 
locomotives,  aircraft  and  marine  engines 
in  separate  actions. 

Since  the  1970s,  manufacturers  of 
heavy-duty  engines  for  highway  use 
have  developed  new  technological 
approaches  in  response  to  increasingly 
stringent  emission  standards.  However, 
the  technological  characteristics  of 
heavy-duty  engines,  particularly  diesel 
engines,  have  to  date  prevented  the 
achievement  of  emission  levels 
comparable  to  today's  hght-duty 
gasoline  vehicles.  While  diesel  engines 
provide  advantages  in  terms  of  fuel 
efficiency,  rehability,  and  durabiUty, 
control  of  NOx  emissions  is  a  much 
greater  challenge  for  diesel  engines  than 
for  gasoline  engines.  Similarly,  control 
of  PM  emissions,  which  are  at  very  low 
levels  for  gasoUne  engines,  represents  a 
substantial  challenge  for  diesel  engines. 

Despite  these  technological 
challenges,  there  is  emerging  agreement 
that  heavy-duty  highway  engines  offer 
the  potential  for  substantial  additional 
emission  reductions.  In  their  successful 
efforts  to  reach  lower  NOx  and  PM 
levels  over  the  past  20  years,  heavy-duty 
highway  diesel  engine  manufacturers 
have  identified  new  technologies  and 
approaches  that  today  offer  promise  for 
significant  new  reductions.  New 
technological  options  are  available  to 
manufacturers  of  heavy-duty  gasoline 
engines  as  well.  The  emerging 


technological  potential  for  much  cleaner 
highway  heavy-duty  engines  is 
discussed  further  in  Section  VIII  below. 

In  addition,  many  engines  used  in 
highway  trucks  have  similar 
counterparts  that  are  used  in  certain 
nonroad  equipment  applications.  The 
first  emission  control  regulations 
covering  these  heavy-duty  nonroad 
engines  have  been  only  recently 
estabUshed;  these  new  standards  are 
less  stringent  than  current  standards  for 
similar  heavy-duty  engines  intended  for 
highway  use.  A  strong  potential  exists 
for  current  highway  engine  emission 
control  technology  to  be  applied  in 
many  cases  to  heavy-duty  nonroad 
engines  (even  though  differences  in 
appUcation  and  usage  complicate  direct 
translation  of  the  technology), 
representing  a  future  avenue  for 
additional  mobile  source  emission 
reductions. 

Recognizing  the  need  for  additional 
NOx  (and  PM)  control  measures  at  the 
national  level  to  address  air  quahty 
concerns  in  a  number  of  parts  of  the 
country  and  the  growing  contribution  of 
the  heavy-duty  engine  sector  to  ozone 
(and  PM)  problems,  EPA  recently  held 
a  series  of  discussions  with  the 
Cahfomia  Air  Resources  Board  (CARB) 
and  representatives  of  the  heavy-duty 
engine  manufacturing  industry.  The 
purpose  of  these  discussions  was  to 
exchange  views  on  the  appropriateness 
and  feasibihty  of  new  emission 
standards  for  heavy-duty  engines.  Based 
on  these  discussions,  a  Statement  of 
Principles  (SOP)  regarding  highway 
heavy-duty  engines  has  been  signed  by 
these  parties. 

The  SOP  is  described  in  more  detail 
in  Section  VII  of  this  notice  and  is 
attached  as  an  Appendix.  It  addresses 
NOx,  PM,  and  NMHC  standards  for 
highway  heavy-duty  engines  starting  in 
model  year  2004,  the  important  role  that 
fuel  may  play  in  achieving  these 
standards,  a  procedure  to  reevaluate  the 
appropriateness  of  these  standards  in 
1999,  the  intent  of  the  parties  to 
undertake  development  of  a  joint 
industry/government  research  program 
aimed  at  meeting  and  exceeding  the 
NOx  and  PM  levels  discussed  in  the 
SOP,  and  the  intent  of  the  parties  to 
continue  discussions  with  others  with 
the  goal  of  signing  a  similar  SOP  with 
respect  to  nonroad  heavy-duty  engines. 
Other  important  elements  of  the  SOP  are 
also  discussed  in  Section  VII. 

The  main  purposes  of  today's  ANPRM 
are  to  provide  an  early  focus  for  an  open 
and  comprehensive  discussion  of  the 
issues  involved  in  achieving  additional 
emission  reductions  from  heavy-duty 
engines  and  to  make  the  SOP  available 
to  the  pubhc  for  comment  on  specific 
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emission  reductions  from  highway 
heavy-duty  engines.^  The  rest  of  the 
ANPRM  is  organized  as  follows:  Section 
n  summarizes  the  public  health  and 
welfare  needs  for  this  initiative  and 
trends  in  overall  nationwide  NOx,  VOC, 
and  PM  emissions;  Section  in  describes 
the  contribution  of  HDEs  to  overall 
emissions;  Section  IV  simunarizes  the 
need  for  control  of  heavy-duty  engines; 
Section  V  provides  the  history  and 
status  of  highway  heavy-duty  engine 
emission  standards;  Section  VI 
simunarizes  a  range  of  requests  for 
action  that  EPA  has  received  to  date; 
Section  VII  reviews  the  development 
and  content  of  the  Statement  of 
Principles;  Section  VIII  discusses  some 
approaches  to  highway  HDE  emission 
control;  and  Section  DC  describes  EPA's 
plans  for  involving  the  pubHc  in  the 
upcoming  rulemaking  process.  The 
complete  text  of  the  Statement  of 
Principles  is  included  as  an  Appendix 
to  today's  Notice. 

n.  Health  Concenu  and  Air  Qnality 
Issues:  NOx.  VOC,  Ozone,  and 
Particulate  Matter 

A.  Health  and  Environmental  Effects 
Related  to  NOx.  VOC,  and  Ozone' 

Oxides  of  nitrogen  comprise  a  family 
of  highly  reactive  gaseous  compounds 
that  contribute  to  air  pollution  in  both 
urban  and  rural  environments.  Because 
NOx  emissions  are  produced  during  the 
combustion  of  fuels  at  high 
temperatures,  the  primary  source^  of 
atmospheric  NOx  include  both 
stationary  sources,  such  as  power  plants 
and  industrial  boilers,  and  mobile 
sources,  such  as  Ught-  and  heavy-duty 
vehicles  as  well  as  construction, 
agricultiual,  and  other  nonroad 
equipment.  NOx  is  directly  harmful  to 
hiunan  health  and  the  environment, 
contributes  to  particulate  pollution,  and 
plays  a  critical  role  in  the  formation  of 
atmospheric  ozone.  The  ourent  primary 
(health-based)  and  secondary  (welfare- 
based)  national  ambient  air  qucdity 
standards  (NAAQS)  for  NO2  are  both  set 
at  a  concentration  of  0.053  parts  per 
milUon  (ppm),  on  an  annu^  average. 

Exposure  to  NO2  can  reduce 
pulmonary  function  and  increase  airway 
irritation  in  healthy  subjects  as  well  as 
people  with  pre-existing  pulmonary 
conditions.  In  children,  exposiue  to  NO2 
at  or  near  the  level  of  the  ambient 
standard  appears  to  increase  the  risk  of 


respiratory  illness.^  NOx  and  its 
transformation  products  (e.g.,  nitric 
acid,  peroxyacetyl  nitrate  (PAN)  and 
nitrate  particles)  also  contributes  to  a 
number  of  adverse  environmental 
impacts  such  as  the  overgrowth  of  algae 
and  oxygen  depletion  (eutrophication).'' 
NOx  and  its  products  contribute  to  acid 
rain,  which  affects  both  terrestrial  and 
aquatic  ecosystems,  including 
acidification  of  surface  waters, 
reduction  in  fish  populations,  damage  to 
forests  and  associated  wildlife,  soil 
degradation,  damage  to  materials, 
monuments,  buildings,  etc.,  and 
reduced  visibility.* 

NOx  is  also  a  primary  precursor  to 
atmospheric  ozone  (O3].  (Volatile 
organic  compounds  (VOC),  composed  of 
a  very  large  number  of  different 
hydrocarbons  (HC)  and  other  organic 
compounds,  are  also  primary  precvusors 
to  ozone.  Their  effects  as  a  class  of 
compounds  on  health  are  generally 
considered  in  terms  of  ozone  health 
effects;  health  implications  of 
individual  toxic  compoimds  are  not 
separately  addressed  in  this  Notice.) 
The  rate  of  ozone  creation  depends  on 
highly  complex  interactions  between 
VOCs  and  NOx  in  the  presence  of 
simlight.  However,  in  areas  with  high 
VOC  to  NOx  ratios,  which  includes 
most  of  the  area  covering  the  eastern 
United  States,  ozone  formation  is  NOx 
limited,  and  NOx  reductions  will  reduce 
ozone  levels.  Areas  with  lower  VOC  to 
NOx  ratios  (particularly  the  core  of 
many  large  highly  lubanized 
nonattainment  areas)  are  VOC  limited 
and  NOx  emissions  will  interact  with 
ozone  to  reduce  ozone  levels.  However, 
in  NOx  limited  areas,  downwind  of 
these  same  areas,  NOx  reductions  will 
reduce  ozone  levels. 

Ozone  is  a  highly  reactive  chemical 
compound  which  can  affect  both 
biological  tissues  and  man-made 
materials.  Ozone  can  affect  human 
pulmonary  and  respiratory  health — 
sjrmptoms  include  chest  pain,  coughing, 
and  shortness  of  breath.^  Studies,  to 
date,  indicate  that  at  the  ciurent 


*Also,  in  a  letter  to  certain  organizations  related 
to  dean  air  issues  in  California,  EPA  agreed  that  it 
would  issue  an  ANPRM  regarding  national 
standards  for  highway  HDEs. 

'  Information  cited  in  this  section  and  other 
mlated  information  on  health  effects  of  NOx,  VOC 
and  Ozone  are  available  from  Docket  A-95-27. 


'Air  Quality  Criteria  Document  for  Oxides  of 
Nitrogen.  EPA-e00/8-91/049eF-cF,  August  1993 
(NTIS  #:  PB92-17-6361/REB,-6379/REB-6387/ 
R£B). 

''  Deposition  of  Air  Pollutants  Into  the  Great 
Waters:  First  Report  to  Congress.  EPA-453/r-93- 
055.  May  1994. 

""Acid  Deposition  Standard  Feasibility  Study,  A 
Report  to  Congress,"  prepared  for  the  U.S. 
Environmental  Protection  Agency  by  the  Cadmus 
Group,  Inc.,  under  Contract  Number  6&-D2-016a, 
February  1995. 

''Air  Quality  Criteria  Document  for  Ozone  and 
Related  Photochemical  Oxidants  (External  Review 
Draft),  EPA-600/AP-93/004B-C,  February.  1995 
(NTIS  #:  PB94-17-3127,  -3135,  -3143). 


standard  these  effects  are  reversible 
when  exposure  stops. 

The  presence  of  elevated  levels  of 
ozone  is  of  concern  in  rural  areas  as 
well.  Because  of  its  high  chemical 
reactivity,  ozone  causes  damage  to 
vegetation.  Estimates  based  on 
experimental  studies  of  the  major 
commercial  crops  in  the  U.S.  suggest 
that  ozone  may  be  responsible  for 
significant  agricultural  crop  yield  losses.. 
In  addition,  ozone  causes  noticeable  leaf 
damage  in  many  crops,  which  reduces 
marketability  and  value.  Finally,  there  is 
evidence  that  exposures  to  ambient 
levels  of  ozone  which  exist  in  many 
parts  of  the  coiuitry  are  also  responsible 
for  forest  and  ecosystem  damage.  Such 
damage  may  be  exhibited  as  leaf 
damage,  reduced  growth  rate,  and 
increased  susceptibility  to  insects, 
disease,  and  other  environmental 
stresses  and  has  been  reported  to  occur 
in  areas  that  attain  the  current  standard. 
There  are  complexities  associated  with 
evaluating  such  effects  due  to  the  vfide 
range  of  species  and  biological  systems 
introduce  significant  imcertainties. 

B.  Health  and  Other  Effects  Related  to 
Particulate  Matter  'o 

Air  pollutants  collectively  called 
particulate  matter  (PM)  include  dust, 
dirt,  soot,  smoke  and  Uquid  droplets 
directly  emitted  into  the  air  by  sources 
such  as  factories,  power  plants,  cara, 
trucks,  woodstoves/fireplaces, 
construction  activity,  forest  fires, 
agricultural  activities  such  as  tillage, 
and  natiual  windblown  dust.  Particles 
formed  secondarily  in  the  atmosphere 
by  condensation  or  the  transformation 
of  emitted  gases  such  as  SO2,  NOx.  and 
VOCs  are  also  considered  particulate 
matter. 

Based  on  studies  of  human 
populations  exposed  to  hi^ 
concentrations  of  particles  (sometimes 
in  the  presence  of  SO2).  and  laboratory 
studies  of  animals  and  humans,  there 
are  major  human  health  concerns 
associated  with  PM.  These  include 
deleterious  effects  on  breathing  and 
respiratory  systems,  aggravation  of 
existing  respiratory  and  cardiovascular 
disease,  alterations  in  the  body's 
defense  systems  against  foreign 
materials,  damage  to  lung  tissue, 
carcinogenesis,  and  premature  death. 
The  major  subgroups  of  the  population 
that  appear  to  be  most  sensitive  to  the 
effects  of  particulate  matter  include 
individuals  with  chronic  obstructive 
pulmon&y  or  cardiovascular  disease. 


■"Information  cit6d  in  this  section  and  other 
related  information  on  the  health  effects  of 
particulate  matter  are  available  for  the  public  from 
Docket  A-95-27. 
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those  vnth  influenza,  asthmatics,  the 
elderly,  and  children.  Particulate  matter 
also  soils  and  damages  materials,  and 
fine  particles  are  a  major  cause  of 
visibility  impairment  in  the  United 
SUtes.x 

C.  Need  for  NOx  and  VOC  Control; 
Ozone  and  Other  Air  Quality 
Management  Issues 

States  are  obligated  under  the  Clean 
Air  Act  to  submit  State  Implementation 
Plans  (SIPs)  demonstrating  how  each 
nonattainment  area  will  reach 
attainment  of  the  ozone  NAAQS.  Foe 
nonattainment  areas  designated  as 
serious  or  worse,  this  obligation 
involves  the  use  of  photochemical  grid 
modeling  (e.g.,  Urban  Airshed 
Modeling,  or  UAM)  for  each 
nonattainment  area.  Although  these 
attainment  demonstrations  were  due 
November  15, 1994,  the  magnitude  of 
this  modeling  task,  especially  for  areas 
which  are  significantly  affected  by 
transport  of  ozone  and  preciu'sors 
generated  outside  of  the  nonattainment 
area,  has  delayed  many  states  in 
submitting  complete  modeling  results. 

Recognizing  these  challenges,  EPA 
recently  issued  guidance  on  ozone 
demonstrations, '2  based  on  a  two-phase 
approach  for  the  submittal  of  ozone  SIP 
attainment  demonstrations.  Under  the 
first  phase,  the  state  is  required  to 
submit  a  plan  implementing  a  set  of 
specific  control  measures  to  obtain 
major  reductions  in  ozone  precursors 
along  with  limited  UAM  modeling.  The 
second  phase  includes  a  two-year 
process  during  which  EPA,  the  states, 
regional  associations,  and  other 
interested  parties  can  improve  emission 
inventories  and  modeling  and  better 
assess  regional  and  local  impacts  and 
control  strategies  on  ozone  attainment. 
These  analyses  are  then  to  be  used  by 
states  as  their  basis  for  demonstrating 
ozone  attainment  plans  in  their  phase  n 
SIPs. 

Modeling  results  already  available 
and  the  need  for  two-phased  ozone 
attainment  plans  highUght  the  fact  that 
ozone  pollution  is  a  regional  problem, 
not  simply  a  local  or  state  problem. 
Qsone  itself  and  its  precursors  are 
transported  long  distances  by  winds  and 
meteorological  events.  Thus,  achieving 
ozone  attainment  for  an  area  and 
thereby  protecting  its  citizens  from 
ozone-related  health  effects  often 
depends  on  the  ozone  and/or  precursor 


' '  Air  Quality  Criteria  for  Particulate  Matter 
(External  Review  Draft),  EPA-«00/AP-95/001a-c, 
April  1995  (fJTIS  #PB95-22-1727.  -1735,  -1743). 

■'Memorandum  from  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiation,  to  EPA 
Regional  Administrators,  re  Ozone  Attaitmient 
Demonstrations,  March  2, 1995. 


emission  levels  of  upwdnd  areas.  Local 
stationary  source  NOx  and  VOC  controls 
will  assist  nonattainment  areas  toward 
their  ozone  reduction  goals,  but  for 
many  areas  with  persistent  ozone 
problems,  attainment  of  the  ozone 
NAAQS  will  require  broader  control 
strategies  for  both  NOx  and  VOC.  As  a 
result,  effective  national  ozone  control 
requires  an  integrated  strategy  which 
combines  cost-effective  approaches  in 
both  the  mobile  and  stationary  source 
arenas  at  both  the  local  and  national 
levels. 

The  rate  of  ozone  creation  depends  on 
highly  complex  interactions  between 
VOCs  and  NOx  in  the  presence  of 
sunhght.  While  regional  concentrations 
and  transport  of  precursor  pollutants 
have  a  significant  role  in  determining 
the  rate  of  ozone  production  in  many 
areas,  local  conditions  are  also 
important  and  may  be  predominant 
factors  in  some  cases.  Generally,  the 
formation  of  ozone  in  locations  with 
low  VOC  to  NOx  ratios  tends  to  be  VOC 
Umited.  Low  VOC  to  NOx  ratios  are 
characteristic  of  the  central  core  of 
many  highly  urbanized  nonattainment 
areas,  which  may  thus  be  dependent  on 
VOC  control  for  effective  ozone 
reduction.  On  the  other  hand,  in  areas 
with  higher  VOC  to  NOx  ratios,  ozone 
formation  is  NOx  limited,  and  NOx 
reduction  strategies  are  required  for 
effective  ozone  control.  Such  conditions 
occur  over  broad  regions  of  the  U.S., 
including  many  areas  downwind  of 
large  luhan  centers.  As  concluded  in  a 
recent  report  by  the  National  Research 
Council  (NRC),  "the  optimal  set  of 
controls  relying  on  Vc5Cs,  NOx,  or,  most 
likely,  reductions  of  both,  will  vary  from 
one  place  to  the  next."  '^ 

While  both  NOx  and  VOC  emissions 
are  subject  to  various  stationary  and 
mobile  soiuce  regulations,  VOCs  have 
often  been  the  primary  focus  of  past 
ozone  abatement  strategies,  and  specific 
air  quality  issues  regarding  NOx 
emissions  have  received  somewhat  less 
attention.  Accordingly,  the  next  sections 
describe  some  of  the  key  regional  ozone 
and  other  air  quahty  problems  around 
the  country  for  which  additional  NOx 
controls  will  be  beneficial. 

1.  Eastern  United  States 

There  is  a  growing  body  of  evidence 
that  reduction  of  regional  ozone  levels 
holds  the  key  to  the  abiUty  of  a  number 
of  the  most  seriously  polluted  areas  in 
the  Eastern  United  States,  in  both  the 
Southeast  and  the  Northeast,  to  meet  the 


ozone  NAAQS.  Regional  Oxidant 
Modeling  (ROM)  studies  conducted  by 
EPA  (called  the  ROMNET  and  Matrix 
studies  '*)  strongly  suggest  that  reducing 
NOx  emissions  is  the  most  effective 
approach  for  reducing  ozone  over  largo 
geographical  areas.  (In  contrast,  as 
described  below,  local  NOx  controls 
may  or  may  not  be  helpful  in  individual 
nonattainment  areas.)  At  the  same  time, 
these  studies,  as  well  as  ongoing  UAM 
modeling  by  states,  suggest  that 
reduction  in  VOC  emissions  may  be  key 
to  reducing  locally  generated  peak 
ozone  concentrations.  Additional  NOx 
control  wdll  also  contribute  to 
addressing  the  problems  of  year-roimd 
NOx  deposition  in  the  Chesapeake  Bay 
and  other  nitrogen-limited  estuaries  " 
and  acid  rain  in  the  eastern  part  of  the 
country. 

In  its  analysis  supporting  the  approval 
of  a  Low  Emission  Vehicle  program  in 
the  eastern  and  northeast  states 
comprising  the  Ozone  Transport  Region 
(OTR),""*  EPA  reviewed  existing  work 
and  performed  new  analysis  to  evaluate 
in  detail  the  degree  NOx  controls  are 
needed."  These  studies  showed  that 
50-75  percent  reductions  in  NOx  from 
1990  levels  would  be  needed 
throughout  the  OTR.  These  studies  also 
showed  that  50-75  percent  reductions 
in  VOC  would  be  needed  in  and  near 
the  portion  of  the  OTR  comprising  the 
Northea^  urban  corridor.  The  studies 
also  concluded  that  transport  of  ozone 
and  precursors  from  upwind  areas  is  a 
significant  contributor  Ito  ozone 
exceedances  downwind  in  essentially 
all  nonattainment  v«as  in  the  OTR. 

More  recently,  three  new  studies  have 
become  available  which  confirm  the 
conclusions  of  the  earlier  studies.  In  one 
of  these,  the  Agency  performed  new 
ROM  analyses  evaluating  the  eastern 
third  of  the  US.  and  southern  Canada.'* 


>^  National  Research  Council.  Rethinking  the 
Ozone  Problem  In  Urban  and  Regional  Air 
Pollution.  National  Academy  Press,  Washington, 
D.C,  1991. 


"See  Regional  Ozode  Modeiint;  for  Northeast 
Transport  (ROMNET)  EPA  Doc.  EPA-450/4-91- 
002a  dune  1991),  and  Chu.  S.H.,  E.L  Meyer,  W.M. 
Cox,  R.D.  Scheffe,  "The  Rebponse  of  Regional 
Ozone  to  VOC  and  NOx  Emissions  Reductions:  An 
Analysis  for  the  Eastern  United  States  Based  on 
Regional  Oxidant  Modeling,"  Proceedings  of  U.S. 
EPA/AWMA  International  Specialty  Conference  on 
Tropospheric  Ozone:  Nonattainment  and  Design 
Value  Issues,  AWMA  TR-23,  1993. 

"  Deposition  of  Air  Pollutants  Into  the  Great 
Waters:  First  Report  to  Congress,  EPA-453/r-93- 
055,  May  1994. 

''Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island.  Connecticut.New 
York,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  District  of  Columbia,  and  northern 
Virginia. 

"Environmental  Protection  Agency,  Low 
Emission  Vehicle  Program  for  Northeast  Ozone 
Transport  Region;  Final  Rule,  60  FR  48673,  January 
24, 1995. 

"Environmental  Protection  Agency.  "Summary 
of  EPA  Regional  Oxidant  Model  Analyses  of 

Continned 
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Taken  together,  these  studies  strongly 
support  die  view  that  NOx  emission 
reductions  in  the  range  of  50-75  percent 
will  be  needed  in  eati  state  in  the  OTR 
and  VCXH  reductions  in  the  range  of  SO- 
TS percent  will  be  needed  in  and  near 
the  Northeast  urban  corridor  to  reach 
and  TtiwintHin  attainment. 

2.  Other  Regions 

A  recent  Southern  Oxidant  Study 
(SOS)  report  >'  describes  the  results  of 
research  showing  that,  in  the  south, 
relatively  high  concentrations  of  ozone 
accumulate  in  both  rural  and  urban 
areas.  Although  the  rural  ozone  levels 
tend  to  be  lower  than  in  urban  areas, 
and  are  generally  in  compliance  with 
the  current  ozone  NAAQS,  the  rural 
ozone  concentrations  are  still  high 
enough  to  inhibit  photosynthesis,  thus 
reducing  agricultiiral  yields  and  causing 
damage  to  forests  and  ornamental 
plants. 

These  rural  concentrations  of  ozone 
and  its  precursors  create  a  relatively 
high  ozone  backgroimd  on  which  the 
ozone  plumes  from  stationary  and  area 
sources  in  urban  areas  are 
superimposed.  As  a  result,  modeling  in 
the  Atlanta  metropolitan  area, 
designated  as  a  serious  ozone 
nonattaiiunent  area,  suggests  that  a  90 
percent  decrease  in  NOx  emissions  will 
be  required  to  achieve  the  current 
NAAQS  in  Atlanta. 

Modeling  studies  performed  to  date 
for  the  states  surroimding  Lake 
Michigan  (Wisconsin,  IllLiois,  Indiana, 
and  Michigan)  indicate  that  reducing 
ozone  transported  into  this  region  has  a 
significant  effect  on  the  number  and 
stringency  of  local  control  measures 
likely  to  be  needed  to  meet  tbe  ozone 
NAAQS.  Without  such  reductions,  these 
studies  suggest  that  the  necessary  degree 
of  local  control  will  be  very  difficult  to 
achieve.  The  EPA  Matrix  study 
referenced  above  also  indicates  that 
NOx  control  will  be  effective  in 
reducing  regional  ozone  in  the  Midwest. 
This  suggests  that  new  reductions  in 
NOx  emission  will  be  helpful  in 
meeting  the  NAAQS  in  the  Lake 
Michigan  area,  even  though  NOx  control 
in  the  immediate  vicinity  of  and  within 
major  nonattainment  areas  near  Lake 


Various  Regional  Ozone  Control  Strategies." 
November  28, 1994;  Kuniville,  John  et  al., 
"Modeling  Analyses  of  Ozone  Problem  in  tbe 
Northeast,"  prepared  for  EPA,  EPA  Docimient  No. 
EPA-230-R-94-108, 1994;  Cox.  William  M.  and 
Chu,  Shao-Hung,  "Meteorologically  Adjusted 
Ozone  Trends  in  Urban  Areas:  A  Probabilistic 
Approach."  Atmospheric  Environment,  Vol.  27B, 
No.  4.  pp  425-434. 1993. 

'«Tbe  State  of  the  Southern  Oxidant  Study  (SOS): 
Policy-Relevant  Findings  in  Ozone  Pollution 
Research,  1988-1994.  North  Carolina  State 
University,  April  1995. 


Michigan  do  not  appear  to  contribute  to 
attainment  in  these  areas. 

The  ozone  SIP  that  the  State  of 
California  has  submitted  to  EPA  for 
approval  relies  on  NOx  and  VOC 
reductions  for  most  Cahfomia 
nonattainment  areas  to  demonstrate 
compliance  with  the  NAAQS. 
Specifically,  the  revised  SIP  projects 
that  the  following  NOx  reductions  will 
be  required:  South  Coast,  59  percent; 
Sacramento,  40  percent;  Ventura,  51 
percent;  San  Diego,  26  percent;  and  San 
Joaquin  Valley,  40  percent.  For  VOC,  the 
required  reductions  will  be  the 
following:  South  Coast,  79  percent; 
Sacramento,  38  percent;  Ventura,  48 
percent;  San  Diego,  26  percent;  and  San 
Joaquin  Valley,  40  percent.  Transported 
ozone  and  precuirsor  emissions  are  also 
an  important  fector  in  California's  need 
for  additional  NOx  controls.^ 

The  Agency  requests  comment  on 
these  studies  and  the  application  of 
their  findings  to  the  planned  actions  in 
this  Notice  as  well  as  any  additional 
data  or  analysis  that  would  inform  any 
future  actions. 

4.  Waivers  of  Local  Stationary  Source 
NOx  Control  Reqiiirements 

In  some  cases,  states  with 
nonattainment  areas  subject  to  NOx 
Reasonably  Available  Control 
Technology  (RACT)  requirements  for 
stationary  sources  have  petitioned  EPA 
for  a  waiver  from  these  requirements. 
EPA  guidance  on  such  waivers  provides 
that  waivers  may  be  granted  if  states 
show  that  reducing  NOx  in  a 
nonattainment  area  would  not 
contribute  to  attainment  of  the  ozone 
NAAQS  within  the  same  nonattainment 
area.2>  EPA's  policy  is  to  limit  the 
assessment  of  the  petitions  to  the  effect 
that  NOx  reductions  within  a 
nonattainment  area  have  on  that  specific 
area's  abiUty  to  meet  the  NAAQS  (i.e., 
an  assessment  of  pollutant  transport 
outside  the  area  is  not  made).  EPA  has 
separate  authority  under  the  CAA  to 
require  a  state  to  reduce  emissions  firom 
soiuces  where  there  is  evidence 
showing  that  such  emissions  would 
contribute  significantly  to 
nonattainment  or  interfere  with 
maintenance  of  attainment  in  other 
states. 


EPA's  approval  of  a  NOx  exemption  is 
granted  on  a  contingent  basis.^^  That  is. 
a  monitoring-based  exemption  lasts  for 
only  as  long  as  the  area's  monitoring 
data  continue  to  demonstrate  attainment 
and  a  modeling-based  exemption  lasts 
for  only  as  long  as  the  area's  modeling 
continue  to  demonstrate  attainment 
without  NOx  reductions  from  major 
stationary  sources.^3 

Given  these  ciramistances,  EPA's 
approval  of  NOx  waivers  for  certain 
areas  should  not  be  viewed  as 
contradictory  to  the  consideration  of 
regional  and  national  measiu^s  to 
reduce  NOx  emissions.  As  discussed 
above,  new  regional  and/or  national 
NOx  controls  are  needed  to  obtain  the 
NAAQS  designed  to  protect  the  public 
health. 

5.  National  NOx  and  VOC  Emissions 
Trends" 

Figure  1  displays  projected  total  NOx 
emissions  over  the  time  period  1990  to 
2020  as  well  as  stationary  and  mobile 
source  components  over  the  same 
period.  Figure  2  presents  similar  data 
for  VOC  emissions  for  the  period  1990 
to  2010  (later-year  projections  for  VOC 
are  under  development).^  As  the  figures 
show,  a  similar  pattern  is  projected  for 
both  of  these  ozone  precursor  emissions. 
Initially,  the  projections  indicate  that 
the  national  inventories  will  decrease 
over  the  next  few  years  as  a  result  of 
continued  implementation  of  existing. 
CAA  stationary  and  mobile-source  NOx 
control  programs.  After  the  year  2000, 
however,  as  the  implementation  of  new 
CAA  programs  is  completed  and  the 


^In  addition,  tbe  revised  SIP  concludes  that 
secondary  formation  of  nitrate  particulate  from  NOx 
(primarily  ammonium  nitrate)  contributes  to  the 
particulate  problem  in  the  South  Coast  Air  Basin 
and  the  San  Joaquin  Valley.  Reduction  of  this 
fraction  of  the  total  PM  will  require  additional  NOx 
emission  reductions. 

^>  "Section  182(f)  Nitrogen  Oxides  (NOx) 
Exemptions —  Revised  Process  and  Criteria,"  EPA 
Memo  from  John  S.  Seitz,  Director,  OAQPS,  to 
Regional  Air  Directors,  Febriiary  8, 1995. 


°  "Section  182(f]  Nitrogen  Oxides  (NOx) 
Exemptions —  Revised  Process  and  Criteria,"  EPA 
Memo  from  John  S.  Seitz.  Director,  OAQPS,  to 
Regional  Air  Directors,  May  27, 1994. 

^  NOx  Supplement  to  the  General  Preamble,  57 
FR  55628  (Nov.  25, 1992). 

^For  today's  notice,  EPA  has  assembled  data 
available  to  date  projecting  emissions  from  various 
sources  into  the  future.  The  data  comes  bom  the 
EPA  "Trends  Document"  (National  Air  Pollutant 
Emission  Trends,  1900-1993,  EPA-454/R-94-027, 
October  1994),  MOBILES  emissions  modeling,  and 
work  performed  under  EPA's  contract  with  E.R 
Pechan  and  Associates.  EPA  expects  to  continue  to 
revise  and  improve  its  projections  of  emissions  and 
will  discuss  and  rely  on  such  updated  information 
in  future  rulemakings. 

"  Tbe  data  in  these  and  the  succeeding  figures 
in  this  ANPRM  take  into  account  the  expected 
effects  of  various  CAA  control  programs  which  have 
been  promulgated  to  date,  including  Tier  I  tailpipe 
standards,  new  evaporative  emission  test 
procedures,  enhanced  inspection  and  mainteoance 
requirements,  reformulated  gasoline,  oxygenated 
fuels,  and  California  LEV  (Low  Emission  Vehicle) 
requirements.  Nonroad  NOx  emission  projectioiu 
also  reflect  the  future  effects  of  existing  nonroad 
emission  regulations.  The  potential  effects  of 
contemplated  National  LEV  requirements  are  not 
reflected  in  the  data.  In  these  figures,  nonroad 
emission  data  includes  emissions  from  a  broad 
range  of  off-highway  sources  including, 
locomotives,  aircraft  and  marine  vessels. 
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pressure  of  growth  continues,  these 
downward  trends  are  expected  to 
reverse,  and  national  VOC  and  NOx 
emissions  are  both  expected  to  rise 
again. 

Figures  1  and  2  present  emissions 
data  for  the  entire  country.  In 
nonattainment  areas,  the  fraction  of 
NOx  and  VOC  total  emissions 
contributed  by  mobile  sources  on 
average  is  greater  than  in  the  nationwide 
assessment  and  is  in  excess  of  the 
stationary  source  contribution. 

BiUMQ  CODE  a«ao-so-p 
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Figure  1 
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Source:  Contract  No.  EPA-68-D3-30035  (Pechan) 
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Figure   2 


Source:  National  Air  Pollutant  Emission 
Trends,  1900-1993  (EPA  1994) 
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D.  Need  for  PM  Control;  PM  Air  Quality 
Issues  and  Emission  Trends 

The  overwhelming  proportion  of  PM- 
10  emissions  is  created  by  wind  erosion, 
accidental  fires,  fugitive  dust  emissions 
(from  road  surfiaces,  agricultural  tilling, 
construction  sites,  etc.),  and  other 
miscellaneous  soiirces.  As  much  as  85 
percent  of  PM-10  in  nonattainment 
areas  can  be  composed  of  these 
"crustal"  and  miscellaneous  matwials. 
Since  these  sources  are  not  readily 
amenable  to  regulatory  standards  and 
controls,  when  considering  the  need  for 
PM  ccmtrols  it  is  appropriate  to  focus  on 
the  "controllable"  portion  of  the 
particulate  pollution  problem.  The 
result  is  shown  in  Figure  3,  which 
displays  national  trends  in  PM-10 
levels  from  stationary  and  mobile  '' 

sources,  projected  for  the  twenty  year 
period  1990  to  2010.  Similar  to  the 
pattern  discussed  above  for  VOC  and 
NOx  emissions,  the  figure  shows  that 
total  PM  from  these  sources  will  decline 
shghtly  as  the  beneficial  effects  of  the 
1990  CAA  Amendments  continue  to  be 
felt.  However,  in  the  absence  of 
additional  controls,  mobile  source  and 
industrial  soiut:e  emissions  of  PM-10 
levels  are  expected  to  rise  after  2000. 

BIUMQ  OOOE  6S60-40-P 
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Figure  3 
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Currently,  there  are  44  PM-10 
nonattainment  areas  in  18  states.  More 
generally,  diesel  emissions  contribute 
significantly  to  higher  than  average  PM 
levels  that  tend  to  occur  in  high- 
population,  high-traffic  luttan  settings. 
These  areas  frequently  have  elevated 
ambient  levels  of  other  air  pollutants  as 
well.  To  the  extent  that  hi^er  PM 
exposures  result  from  these  factors, 
control  of  PM  emissions  from  diesel 
engines  could  be  expected  to  provide 
public  health  and  welfare  benefits  for  a 
relatively  large  number  of  individuals. 

m.  Contribution  of  Heavy>Duty  Engines 
to  National  NOx,  VOC,  and  PM 
Emissions 

Heavy-duty  highway  and  noiut)ad 
engines  contribute  si^ficantly  to  levels 
of  NOx  and  are  also  an  important  soiurce 
of  VOC  (as  a  result  of  HC  emissioos)  and 
PM  in  most  parts  of  the  coimtry.  This 
section  describes  the  ciurent  and 
expected  future  role  of  HDEs  in 
contributing  to  the  nation's  major  air 
pollution  problems. 

A.  HUE  Contribution  to  National  NOx 
Emissions 

Figure  4  shows  the  total  mobile 
soiut»  NOx  inventory  by  emission 
source  (Ught-duty  highway  vehicles, 
heavy-duty  highway  vehicles,  and 
nonroad  engines),  projected  over  the 
next  25  years. 
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Figure  4 
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B.  HDE  Contribution  to  National  VOC 
Emissions 

Figure  5  shows  the  total  mobile 
source  VOC  inventory  by  emission 
source.  The  figiue  shows  that  light-duty 
vehicle  emissions  can  be  expected  to 
decline  for  some  years  but  then  begin 

rising  in  the  2005  time  frame.  VOC  '  ~ 

emissims  from  highway  heavy-duty 

engine  and  nonroad  sources  are  '  « 

projected  to  rise  slightly  throughout  this 
period.  , 
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Figure  5 
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C.  HDE  Contribution  to  National  PM 
Emissions 

Projected  mobile  source  trends  for  - 

PM-10  are  shown  in  Figure  6.26  The 
figure  shows  that,  over  the  next  15 

years,  the  contribution  of  highway  '  - 

sources  including  HDEs  to  PM-10 
emissions  are  expected  to  decrease  and 
then  remain  relatively  constant  well 
into  the  next  decade,  while  PM 
emissions  from  nonroad  sources  are 
expected  to  increase. 
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2*  Environmental  Protection  Agency,  "National 
Air  Pollutant  Emission  Trends,  1900-1993,"  EPA- 
454/4-94-027,  October  1994. 


Figure  6 
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IV.  The  Need  (m  New  He«Ty-Dnty 
Engine  Emission  Control 

The  Agency  believes  several  factors 
combine  to  support  rulemaking  to 
reduce  NOx,  HC,  and  PM  emissions 
from  highway  and  nonroad  heavy-duty 
engines  in  the  next  decade.  First,  HDE 
emission  controls  offer  a  means  to 
address  at  the  national  level  the  need  for 
new  approaches  to  NOx,  HC,  and  PM 
reductions  that  is  described  in  Section 
n.  As  explained  more  fully  above,  local 
measures  alone  to  control  NOx,  HC  and 
PM  will  prove  insufficient  if  all  areas  of 
the  cotmtry  are  to  achieve  and  maintain 
attainment  of  the  ozone  and  PM  NAAQS 
in  the  years  ahead.  Heavy-duty  engines, 
like  other  mobile  soiuces,  represent  an 
emissions  source  that  crosses  attainment 
areas  and  state  boundaries:  trucks  and 
buses  often  travel  long  distances  while 
nonroad  heavy-duty  engines  power  a 
variety  of  equipment  used  in  both  vaban 
and  rural  areas,  and  are  often  relocated 
to  difflarent  regions  of  the  country  as 
needed. 

Second,  the  projections  in  Section  HI 
above  show  that  heavy-duty  engines 
contribute  in  var3ring  degrees  to  the 
national  inventory  of  NOx,  HC,  and  PM 
emissions.2^  Third,  an  effort  now  to 
implement  national  HDE  controls  may 
prevent  a  patchwork  of  regulation  where 
some  states  require  HDE  controls  while 
other  states  do  not.  Indeed,  engine 
manutacturers  felt  it  was  very  important 
that  the  new  program  which  EPA 
expects  to  propose  regarding  highway 
HI^  (see  Section  Vn  below)  provide 
for  the  harmonization  of  requirements 
between  EPA  and  CARB,  resulting  in  a 
single  set  of  heavy-duty  standards 
appUcable  in  all  50  states.  A  national 
program  thus  appears  to  offer  the  most 
efficient  way  for  states,  engine 
manu&cturers,  and  EPA  to  implement, 
additional  HDE  controls.  Fourth,  since 
states  must  soon  finalize  SIPs 
demonstrating  attainment  in  the  years 
ahead,  action  on  additional  HDE 
controls  wUl  allow  states  to  incorporate 
the  expected  reductions  from  HDE 
controls  in  their  SIPs. 


"For  PM  emissions,  the  projections  show  that 
the  mobile  source  contribution  is  growing;  available 
data  shows  that  heavyKluty  highway  and  nonroad 
engines  represent  significant  fractions  of  mobile 
source  MuiMiixis. 


Fifth,  with  respect  to  highway  HDEs, 
cost  effective  technology  options  now 
appear  to  be  within  reach  which  can 
achieve  very  large  NOx  emission 
reductions  from  new  highway  HDEs 
manufactured  in  model  year  2004  and 
subsequent  years  (see  Section  VHI  below 
for  a  more  detailed  discussion  of  this 
issue).  The  Agency  is  optimistic  that, 
with  continued  investment  in  research 
and  development  by  the  highway  HDE 
manufactiuers,  and  with  cooperation 
between  EPA,  CARB,  the  manufactxuers, 
and  the  oil  refining  industry, 
technological  barriers  which  have 
prevented  NOx  emissions  from  diesel 
HDEs  from  reaching  levels  characteristic 
of  gasoline  engines  will  be  overcome. 
For  the  benefits  of  these  NOx  reductions 
to  be  realized  to  a  significant  degree  in 
the  next  decade,  the  Agency  believes 
that  this  work  must  begin  soon. 

Finally,  with  respect  to  nonroad 
heavy-duty  engines,  EPA  believes  that 
there  is  the  potential  to  apply  current 
highway  HDE  emission  control 
technology  to  many  nonroad  HDEs, 
providing  an  avenue  for  significant 
additional  mobile  source  emission 
reductions.  Only  recently  have  the  first 
emission  controls  been  applied  to 
heavy-duty  nonroad  engines,  and 
stand^ds  are  currently  set  at  levels 
significantly  higher  than  current 
highway  heavy-duty  engine  standards. 
While  control  of  some  or  all  nonroad 
heavy-duty  engines  raises  special  issues 
such  as  the  lack  of  a  vehicle  registration 
system  and  the  potential  difficulty  of 
"packaging"  engines  on  a  variety  ef 
equipment  types,  many  engines  used  in 
highway  trucks  have  similar 
coimterparis  that  are  used  in  nonroad 
eqmpment  applications.  It  therefore 
makes  sense  to  explore  ways  to  apply 
highway  HDE  emission  control 
teduology  to  nonroad  HDEs. 

The  Agency  is  interested  in  comment 
on  the  role  of  NOx  emissions  in 
contributing  to  high  ozone  levels  over 
broad  areas  and  the  need  for  national  ' 
HDE  controls  to  address  NOx  and  ozone 
levels.  In  addition  the  Agency  solicits 
comment  on  other  approaches  such  as 
local  and  regional  controls. 

V.  Background  on  Highway  Heavy-Duty 
Engine  Standards 

Under  EPA's  classification  system, 
vehicles  with  a  gross  vehicle  weight 


rating  (GVWR)  over  8,500  pounds  are 
considered  heavy-duty  vehicles.  (The 
State  of  California  classifies  the  lighter 
end  of  EPA's  heavy-duty  class  as 
"medium-duty  vehicles.")  Heavy-duty 
engines  are  used  in  a  wide  range  of 
heavy-duty  vehicle  categories,  from 
small  utility  vans  to  large  trucks. 
Because  one  type  of  heavy-duty  engine 
may  be  used  in  many  different 
applications,  EPA  emission  standards 
for  heavy-duty  vehicles  are  based  on  the 
emissions  performance  of  the  engine 
(and  any  associated  aftertreatment 
devices)  separate  from  the  vehicle 
chassis.  Testing  of  a  heavy-duty  engine 
consists  of  exercising  the  engine  over  a 
prescribed  duty  cycle  of  engine  speeds 
and  loads  using  an  engine 
dynamometer. 

Emissions  from  heavy-duty  engines 
are  measured  in  grams  of  pollutant  per 
brake  horsepower-hour  (g/bhp-hr)  or,  in 
more  recent  regulations,  in  grams  per 
kilowatt  hoiu  (g/kw-hr).  These  imits  for 
emission  rates  recognize  that  the 
primary  purpose  of  heavy-duty  engines 
is  to  perform  work  and  that  there  is  a 
large  variation  in  work  output  among 
the  engines  used  in  heavy-duty 
applications.  Under  this  system, 
standards  per  unit  of  work  are  the  same 
for  all  heavy-duty  engines. 

Emission  standards  have  been  in 
place  for  highway  diesel  and  gasoline 
heavy-duty  engines  since  the  early 
1970s.  The  first  regulations  focused  on 
control  of  emissions  of  smoke. 
Subsequent  regulations  broadened 
emission  control  requirements  to 
include  gaseous  and  particulate 
emissions.  The  1990  amendments  to  the 
Clean  Air  Act  required  EPA  to  set  more 
stringent  standards  for  NOx  emissions 
frtim  all  heavy-duty  highway  engines 
and  for  PM  from  buses.  42  U.S.C. 
7521(a)(3),  7521(f).  7554(b). 

The  ciurent  exhaust  emission 
standards  for  highway  heavy-duty  diesel 
and  gasoline  engines  are  presented  in 
Table  1.  Standards  for  "lu-ban  buses" 
(large  transit  buses),  which  specify  more 
stringent  PM  levels  than  those  applying 
to  other  heavy-duty  engines,  are 
displayed  separately  in  the  table. 
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TABLE  1.— Highway  Heavy-Ditty  Emission  Standards 


Year 


Hydrocaitxxis 
(gfehp^ir) 


Cartxm  Monoxide 
(g^bhp^tr) 


Oxides  of  nitrogen 
(g/bhp^) 


Diesel  particiilate 
(9ft)hp4ir) 


Diesel: 

1991-93 
1994-97 
1998  

Urban  buses: 
1991-92 

1993  

1994-95 

1998  

Gasoline: 
1991-97: 

(A) 

(B) 

1988: 

(A) 

(B) 


1^ 


1.1 

1.9 

1.1 

1.9 


15.5 
15.5 
15.5 

15.5 
15.5 
155 
15.5 
15.5 


14.4 
37.1 

14.4 
37.1 


5.0 
5.0 
4.0 

5.0 
5.0 
5.0 
5J0 
4.0 


5.0 
5.0 

4.0 

4.0 


025 
0.10 
0.10 

0.25 
0.10 
0.07 
•0.05 
•0.05 


4.0 
4.0 

3.0 
4.0 


Note:  "(A)"  denotes  the  standard  for  engines  in  trucks  i  14,000  bs.  GVWR. 
"(B)"  denotes  the  standard  for  engines  in  trucks  k  14,000  lbs.  GVWR. 
*.07  g/bhp-hr  in-use. 


Under  Section  202(a)(3),  emission 
standards  for  heavy-duty  highway 
engines  are  set  at  the  "greatest  degree  of 
emission  reduction  achievable  through 
the  application  of  technology  which  the 
Administrator  determines  will  be 
available  for  the  model  year  to  which 
such  standards  apply,  giving 
appropriate  consideration  to  cost, 
energy,  and  safety  factors  associated 
with  the  application  of  such 
technology"  (42  U.S.C.  7521(a)(3)(A)).  In 
addition,  Section  202(a)(3)  provides  that 
highway  heavy-duty  engine 
manufacturers  will  have  four  model 
years  of  lead  time  before  any  new 
emission  standards  may  be 
implemented  (42  U.S.C.  7521(a)(3)(C)). 
TTie  Act  also  provides  that  standards  for 
heavy-duty  engines  apply  for  at  least 
three  model  years  to  provide  stability  to 
any  heavy-duty  standards.  Id.  Finally, 
the  Act  precludes  new  NOx  emission 
standards  for  heavy-duty  highway 
engines  before  the  model  year  2004.  42 
U.S.C.  7521(b)(1)(C). 

VL  Summary  of  Public  Support  for  EPA 
To  Take  Action 

Several  states,  public  interest  groups 
and  environmental  organizations, 
trucking  associations,  and  others  have 
strongly  encouraged  EPA  to  pursue 
additional  NOx.  HC,  and  PM  emissions 
reductions  bom  HDEs  through  national 
programs.  The  Agency  has  received 
niunerous  letters  encouraging  EPA  to 
move  forward  with  a  national  program 
to  reduce  heavy-duty  engine  emissions. 
In  December  of  1994,  several 
organizations  including  the  American 
Lung  Association  and  the  Natural 
Rasources  Defense  Coiuidl  sent  a  letter 
to  the  EPA  Assistant  Administrator  for 


Air  and  Radiation  requesting  that  EPA 
tighten  the  heavy-duty  engine  standards 
to  0.05  g/bhp-hr  for  particulates  and  2.0 
g/bhp-hr  for  NOx-^*  Jim  Edgar,  Governor 
of  Illinois,  sent  a  letter  to  U.  S.  Senator 
Paul  Simon  in  March  of  1995,  urging 
him  to  request  that  EPA  implement 
national  rules  to  reduce  ozone  precursor 
emissions  from,  among  other  soiux^es, 
heavy-duty  engines.  The  California  Air 
Resources  Board  signed  a  Memorandum 
of  Understanding  with  EPA  in  April, 
1995  to  undertake  joint  efforts  in 
support  of  EPA's  development  of  a 
national  program  for  the  control  of  NOx, 
PM,  and  HC  emissions  from  heavy-duty 
engines.  In  addition,  the  ozone  SIP 
submitted  by  the  State  of  California 
relies  on  EPA  to  set  national  standards 
for  highway  heavy-duty  mgines  at  the 
level  of  2.0  g/bhp-hr  and  requests  such 
action.  During  May  and  June  of  1995  the 
Administrator  received  letters  from  the 
State  and  Territorial  Air  Pollution 
Program  Administratore/ Association  of 
Local  Air  Pollution  Control  Officials 
(STAPPA/ALAPCO),  the  Northeast 
States  for  Coordinated  Air  Use 
Management  (NESCAUM),  and  the  Mid- 
Atlantic  Regional  Air  Management 
Association  (MARAMA)  on  behalf  of 
their  member  states,  requesting  that  EPA 
implement  new  national  controls  for 
heavy-duty  engine  emissions.  The 
Northeast  Ozone  Transport  Commission 
adopted  a  resolution  on  Jime  13, 1995 
supporting  EPA's  efforts  to  control 
diesel  engine  emissions.  EPA  also 
received  support  for  reducing  the  heavy- 
duty  engine  NOx  standard  from  the 


Manufocturers  of  Emission  Controls 
Association  (MECA).  On  Jime  22, 1995. 
the  Appalachian  Mountain  Club,  a 
conservation  and  recreation  group  with 
65,000  members  in  eleven  regional 
areas,  sent  a  letter  to  the  Administrator 
that  supports  EPA's  initiative  as  critical 
for  controlling  ozone,  PM,  acid 
deposition,  and  regional  haze  in  the 
Northeast.  In  addition  to  written 
requests.  EPA  has  received  niunerous 
positive  comments  from  concerned 
individuals,  municipalities,  and  other 
organizations  endorsing  a  new  national 
control  program  to  reduce  emissions 
from  heavy-duty  engines. 

Vn.  Summary  of  Government/Industry 
Statement  of  Principles 

EPA  initiated  discussions  urith  engine 
manufacturers,  California's  Air 
Resources  Board  (CARB),  and  othera  to 
begin  to  explore  what  additional 
controls  could  be  implemented  to 
fiuther  reduce  emissions  from  heavy- 
duty  engines.  As  a  result  of  these 
discussions,  EPA,  individual  members 
of  the  highway  heavy-duty  engine 
industry,  and  CARB  have  signed  a 
Statement  of  Principles  (SOP)  regarding 
futxire  highway  HDE  emission 
reductions.  The  manufacturer 
signatories  ^  represent  more  than  95 
percent  of  sales  by  the  highway  heavy- 
duty  engine  industry.  With  this  SOP, 
presented  in  its  entirety  as  an  Appendix 
to  this  notice,  the  heavy-duty  engine 


™  Copies  of  all  letters  cited  and  received  to  date 
can  be  obtained  from  Docket  A-9S-27,  as  described 
at  the  beginning  of  this  Notice. 


^Caterpillar,  Inc.  Cummins  Engine  Company, 
Inc.,  Detroit  Diesel  Corporation,  Ford  Motor 
Company,  General  Motors  Corporation,  Hino 
Motors,  Ltd..  Isuzu  Motors  America,  Inc.,  Made 
Truclcs,  Inc.,  Mitsubishi  Motors  America,  Inc., 
Navistar  International,  and  Volvo  Truck 
Corporation. 
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industry  has  stepped  forward  to  become 
a  leader  in  environmental  protection, 
and  industry  and  government  will  work 
as  partners  to  bring  about  cleaner  air. 
The  following  presents  a  summary  of 
the  key  elements  of  this  Statement  of 
Principles. 

The  goal  of  all  Signatories  to  the  SOP 
is  to  reduce  NOx  emissions  from 
highway  HDEs  to  levels  approximating 
2.0  g/bhp-hr  beginning  in  model  year 
(MY)  2004,  while  also  achieving 
reductions  in  HC.  Accordingly,  the 
Signatories  concur  that  EPA  would 
issue  a  notice  of  proposed  rulemaking 
(NPRM)  proposing  to  implement  (1)  a 
combined  NOx  plus  non-methane 
hydrocarbon  (NMHC)  standard  of  2.4  g/ 
bhp-hr  and  (2)  a  combined  NOx  plus 
NMHC  standard  of  2.5  g/bhp-hr  together 
with  a  NMHC  cap  of  0.5  g/bhp-hr,  with 
flexibiUty  for  an  engine  family  to 
comply  with  either  of  these  standards  as 
the  manufacturer  determines.  The 
Signatories  expect  that  these  standards 
will  result  in  emissions  comparable  to  a 
NOx  standard  of  2.0  g/bhp-hr  as  well  as 
reduced  NMHC  emissions.  In  order  to 
facilitate  the  rulemaking  process  and 
sohdt  additional  views,  the  SOP 
Signatories  concur  with  EPA's  desire  to 
precede  the  issuance  of  the  NPRM  with 
thisANPRM. 

The  Signatories  acknowledge  that  fuel 
composition  ^  has  a  significant  eflbct  on 
emissions,  and  commit  to  making 
improvements  in  HDE  fuel  as 
appropriate  imder  the  CAA  to  meet  the 
MY2004  emission  standards,  taking  into 
consideration  costs  and  other  relevant 
factors.  The  Signatories  also  recognize 
that  any  changes  to  both  certification 
and  commercial  fuel  specifications 
would  have  to  become  effective  no  later 
than  October  2003  to  ensiu«  fuel 
availability  at  the  time  the  MY2004 
engine  standards  would  go  into  eKect. 

In  accordance  with  the  SOP,  EPA 
would  in  1999  review  any  rulemaking 
adopting  the  MY2004  standards  by 
issuing  a  notice  providing  the 


^Representatives  of  the  fuel  industry  are  not 
parties  to  this  agreement  as  noted  above.  EPA  will 
continue  to  engage  the  fuel  Industry  in  discussions 
as  we  proceed  to  implement  the  SOP,  including 
identifying  formal  ways  to  cooperate  with  all 
parties  affected  by  potential  heavy-duty  engine 
changes. 


opportimity  for  public  comment  on 
whether  or  not  the  MY2004  standards 
are  technologically  feasible  and 
otherwise  appropriate  under  the  CAA. 
EPA  would  review  the  need,  feasibiUty, 
and  cost  of  the  standards  luider  the 
criteria  imposed  by  the  CAA,  and  would 
assess  whether  any  fuel  improvements 
that  are  needed  to  assist  heavy-duty 
engines  in  compl)ring  with  the  MY2004 
standards  would  be  available 
nationwide  by  the  appropriate  date. 
After  receiving  public  comment,  EPA 
woidd  take  final  Agency  action. 
Depending  on  the  results  of  EPA's 
review,  the  MY2004  standards  would 
remain  at  the  levels  described  above  or 
EPA  would  propose  to  adjust  them.  The 
Signatories  expect  any  adjustment  of  the 
stfmdards  would  not  exceed  (1)  2.9  g/ 
bhp-hr  NOx  plus  NMHC  and  (2)  3.0  g/ 
bhp-hr  NOx  plus  NMHC  with  a 
proportional  increase  in  the  NMHC  cap 
(to  0.6  g/bhp-hr),  imless  improvements 
to  fuel  quaUty  are  needed  but  not  made. 

Both  EPA  and  California  recognize  in 
the  SOP  the  benefits  of  harmonizing 
state  and  federal  regiUations  regarding 
highway  HDEs.  CaUfomia  confirms  its 
intent  to  hold  a  pubUc  hearing  regarding 
harmonization  of  its  regulations  for 
dynamometer-certified  engines  greater 
than  8500  lbs.  GVWR  with  the  federal 
regulations  adopted  under  the  SOP, 
provided  such  action  would  not 
compromise  CaUfomia's  obUgations  to 
comply  with  state  and  federal  law. 

Neither  PM  nor  CO  emission 
standards  change  imder  the  SOP.  Also, 
the  SOP  is  premised  on  the  assumption 
that  EPA  will  not  alter  federal  test 
procedures  for  heavy-duty  highway 
engines.  With  respect  to  diuabihty,  the 
Signatories  commit  to  work  to  develop 
appropriate  measures  which  ensure  that 
emission  gains  are  maintained  in-use. 

As  part  of  die  SOP,  EPA  and  CARB 
commit  to  work  cooperatively  with 
industry  to  develop  improved  averaging, 
banking,  and  trading  programs  that  will 
create  more  incentive  for  early 
introduction  of  cleaner  engines.  At  a 
minimum  EPA  would,  in  the  NPRM  on 
the  MY2004  standards,  propose  to 
eliminate  any  limitations  on  credit  Ufe, 
propose  to  eliminate  all  credit 
discounts,  and  solicit  comment  on  the 
merits  of  allowing  cross-fuel,  cross- 


subclass,  and  cross-category  credit 
exchanges,  to  the  extent  permitted 
under  the  CAA. 

A  key  purpose  of  the  SOP  is  to 
provide  die  HDE  industry  with 
increased  certainty  and  stabiUty  for 
their  business  planning.  Without  such 
certainty  and  stability,  industry  would 
not  commit  to  the  enormous  investment 
that  the  SOP  standards  will  require. 
EPA  and  CARB  in  turn  acknowledge 
that  industry  will  be  making  a 
commitment  and  investment  that  vfill 
require  more  than  the  minimum  period 
of  StabiUty  of  three  years  set  forth  in  the 
CAA. 

The  SOP  also  outlines  a  plan  to 
undertake  a  joint  industry /government 
research  program  with  the  goal  of 
developing  engine  and  fuel  technologies 
which  can  meet  and  exceed  the  MY2004 
standards.  Piu^uant  to  a  separate 
research  agreement,  the  SOP  Signatories 
and  possibly  others  will  try  to  reduce 
NOx  emissions  to  1.0  g/bhp-hr  and  PM 
emissions  to  0.05  g/bhp-hr  while 
maintaining  ciurent  highway  diesel 
engine  attributes  such  as  performance, 
reUabiUty,  durabiUty,  safety,  and 
efficiency. 

Finally,  while  the  SOP  focuses  on 
highway  HDEs,  the  SOP  Signatories 
commit  to  participate  in  discussions 
with  nonroad  HDE  and  equipment 
manufacturers  to  develop  a  separate 
SOP  by  October  1995  addressing 
emission  standards  for  nonroad  HDEs. 

The  SOP  plan  offers  a  flexible  means 
of  achieving  a  50  percent  reduction  in 
NOx  emissions  from  the  4.0  g/bhp-hr 
NOx  standard  that  goes  into  effect 
beginning  in  model  year  1998.  Figure  7 
shows  the  estimated  national  NOx 
inventory  for  highway  heavy-duty 
engines  with  and  without  the  potential 
control  measures  articulated  in  the  SOP. 
These  projections  are  based  on 
preUminary  analysis  of  available 
information  and  subject  to  revision  as 
EPA  continues  to  analyze  such  factors 
as  the  future  growth  and  turnover  of  the 
heavy-duty  fleet,  in-use  emission 
performance,  expedited  or  delayed 
introduction  of  new  emission  reduction 
technology  and  other  factors. 
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For  hydrocarbons,  EPA  expects  the 
NMHC  plus  NOx  standards  in  the  SOP 
to  be  equivalent  to  about  half  or  less  of 
the  current  HC  standards  (1.3  g/bhp-hr 
for  diesel  engines  and  1.1-1.9  g/bhp-hr 
for  gasoline  engines).  Further,  the 
standards  ensure  continued  control  of 
PM  emissions  from  highway  HDEs  at 
current  levels  (0.1  g/bhp-hr),  despite  a 
tendency  for  I^  emissions  from  diesel 
HDEs  to  increase  when  NOx  emissions 
decrease.  Ambient  PM  reductions  may 
also  result  from  the  NOx  emission 
reductions,  since  NOx  contributes  to 
secondary  particulate. 

EPA  will  actively  seek  to  work  with 
both  the  Signatories  to  the  SOP  and  the 
oil  refining  industry  to  evaluate  the  role 
of  fuel  improvements  in  achieving  the 
MY2004  standards.  EPA  beUeves  the 
joint  industry /government  research 
program  with  the  goal  of  achieving 
highway  HDE  emissions  of  just  1.0  g/ 
bhp-hr  NOx  and  0.05  g/bhp-hr  PM 
offers  an  unusual  opportimity  to  work 
collaboratively  for  the  benefit  of  the 
environment.  EPA  will  also  continue 
discussions  with  the  Signatories  and 
others  with  the  aim  of  achieving  an  SOP 
on  nonroad  heavy-duty  engines 
comparable  to  this  SOP  regarding 
highway  heavy-duty  engines. 

Vm.  Approaches  to  Highway  Heavy- 
Duty  Engine  Emission  Control 

Highway  heavy-duty  engine 
manufactiuers  are  engaged  in  ongoing 
efforts  to  design  and  produce  the 
cleaner  engines  envisioned  in  the  SOP. 
As  with  any  motor  vehicle  engine 
technology,  control  of  emissions  from 
heavy-duty  highway  engines  can  come 
from  changes  in  the  design  of  engines 
and  related  hardware,  changes  to  fuels, 
or  some  combination  of  the  two.  While 
EPA  and  the  engine  manufacturing 
industry  are  not  yet  certain  which  types 
of  technologies  in  which  combinations 
might  be  necessary  for  manufactiuers  to 
reach  the  standards  under 
consideration,  several  promising 
approaches  have  been  identified  to  date. 
EPA  has  prepared  a  dociunent  that 
describes  the  causes  of  highway  HDE 
emissions  and  several  engine-based 
approaches  and  exhaust  aftertreatment 
devices  to  control  emissions.  This 
doaunent  is  available  in  Docket  A-95- 
27. 

Changes  in  engine  technology  or 
aftertreatment  which  can  reduce  HC, 
NOx  and  PM  emissions  must  be 
evaluated  with  respect  to,  and  bear  a 
close  relationship  to,  the  fuel 
composition  the  engines  will  be  using. 
The  petroleiun  industry  has  changed 
fuels  a  number  of  times  in  the  past 
either  to  reduce  the  emissions  from 
existing  vehicles  (e.g.,  gasoline 


volatility,  reformulated  gasoline)  or  to 
make  it  possible  for  engine 
manufactiuers  to  employ  new  engine 
designs  or  emission  control  technologies 
that  are  sensitive  to  fuel  characteristics 
(e.g.,  unleaded  gasoline  to  fadUtate  the 
use  of  catalytic  converters,  low-sulfur 
diesel).  EPA  intends  to  work  jointly 
with  the  petroleum  industry  and  the 
highway  HDE  manufacturers  to  develop 
emission  and  cost  data  to  help  EPA 
assess  the  potential  role  of  fuel  changes 
in  achieving  the  standards  set  forth  in 
the  SOP  (Section  VII  above).  EPA 
request  comment  on  the  planned 
approach  for  assessing  the  potential  role 
of  fuels.  In  addition,  engines  designed  to 
use  non-petroleum  alternative  fuels  may 
provide  another  avenue  for 
manufactiuers  to  comply  with  more 
stringent  standards. 

EPA  is  interested  in  exploring 
programs  and  approaches  which  have 
the  potential  to  help  achieve  the  goals 
of  the  planned  regulatory  program  in  the 
most  effective  ways,  including  cost 
considerations.  The  Agency  expects  to 
continue  a  broad  and  open  discussion  of 
such  potential  approaches.  The  sections 
below  briefly  discusses  an  initial  set  of 
ideas  which  may  improve  this  program; 
EPA  soUcits  conunents  on  these  ideas 
and  encourages  suggestions  for  others. 

A.  In-Use  Emissions  Control  Elements 

Historically,  EPA  has  viewed  in-use 
emissions  deterioration  as  a  problem 
associated  more  with  gasoline  engines 
than  diesel  engines.  EPA  beUeves  that 
deterioration  of  emissions  for  diesel 
engines,  especially  NOx,  has  tended  to 
be  less  than  that  of  gasoline  engines 
because  diesel  engines  ciirrently  use 
fewer  aftertreatment  or  other  devices 
susceptible  to  in-use  degradation.  Diesel 
engine  emissions  standards  have 
historically  been  met  mainly  through 
overall  improvements  to  the  engine  and 
fuel  system.  These  improvements  have 
provided  performance,  fuel  economy, 
and  diuabiUty  benefits  as  well. 

As  standards  are  reduced  and  diesel 
HDE  manufacturers  introduce  new 
technologies  such  as  catalysts  and 
exhaust  gas  recirculation  (EGR)  solely 
for  emissions  control  purposes,  long- 
term  emissions  performance  becomes  a 
greater  concern.  The  controls  may  not 
function  as  long  as  the  engines  and 
there  may  be  Uttle  incentive  for  vehicle 
owners  to  conduct  the  repairs  on  these 
items  needed  to  ensiire  emissions 
control  during  the  very  long  life  of  the 
engines.  The  HDE  engine  market  has 
demanded  longer-lasting  engines,  and 
manufactiuers  have  been  successful  in 
increasing  engine  life.  It  has  been 
brought  to  EPA's  attention  that  some 
current  engines  accumulate  in  excess  of 


600,000  miles  before  the  first  rebuild 
and  are  often  rebuilt  many  times;  the 
current  regulatory  "useful  life"  is 
290,000  miles.  Failure  of  emissions 
controls  early  in  the  engine's  life  would 
ofiiset  much  of  the  benefit  associated 
with  the  expected  more  stringent 
standards. 

Programs  which  encourage 
manufacturers  to  design  and  build 
engines  with  very  durable  emission 
controls  and  programs  to  encourage  the 
proper  maintenance  and  repair  of 
engines  and  emissions  omtrols  are 
important  in  achieving  the  full  benefit 
of  emissions  standards.  The  goal  is  for 
engines  to  maintain  "new"  engine 
performance  throughout  their  in-use 
operation.  EPA  is  considering  changes 
to  current  manufacturer  emissions 
durability-related  programs  to  further 
encourage  the  design  and  production  of 
diuable  emission  control  systems. 
Possible  changes  include  extending  the 
period  over  which  manufacturers  are 
responsible  for  meeting  emissions 
standards  (the  "useful  Ufe")  and 
adjusting  the  regulations  relating  to  the 
emission-related  maintenance  that  is 
required  of  owners  by  manufacturers  to 
maintain  the  engine's  emissions 
warranty.  EPA  is  also  interested  in 
exploring  a  program  where 
manufacturers  would  perform  in-use 
compliance  testing  and  could  take 
advantage  of  an  averaging,  banking,  and 
trading  program  to  help  achieve  in-use 
compliance.  Under  such  a  program, 
manufacturers  would  test  a  set 
percentage  of  their  in-use  engine 
famihes  each  year  and  could  potentially 
generate  emission  credits  (or  take  on 
liabilities)  depending  on  the  results  of 
in-use  tests  relative  to  the  Family 
Emission  Limits  established  for  the  / 
engine  families  involved.  EPA  beUeves 
such  a  program  could  offer  a  cost- 
effective  means  of  achieving  better 
assurance  that  standards  are  being  met 
in-use. 

Proper  maintenance  and  repairs  are 
likely  to  be  important  for  durable 
emissions  controls,  especially  for 
engines  designed  for  a  milUon  or  more 
miles.  Therefore,  EPA  is  also  interested 
in  approaches  that  involve  increased 
responsibility  of  the  vehicle  owner.  One 
approach  EPA  is  considering  and  on 
which  it  invites  comment  is  whether  the 
incorporation  of  onboard  diagnostic 
systems  for  emissions  monitoring  into 
heavy-duty  engine  designs  would  be 
appropriate.  With  the  increasing 
availability  of  sophisticated  computer 
controls,  there  is  a  potential  to  monitor 
emission  control  performance  and 
components.  EPA  is  also  considering 
estabUshing  requirements  relating  to  the 
rebuilding  of  HDEs  as  a  way  of  ensiuing 
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that  engines  and  emission  controls 
remain  in  their  proper  working 
condition  throughout  their  full 
operating  life.  See  42  U.S.C. 
7521(a)(3)(D). 

B.  Elements  to  Add  Compliance 
Flexibility 

EPA  desires  to  implement  any  new 
regulatory  programs  in  ways  that 
minimize  the  complexity  and  cost  of 
compUance  and  maximize  flexibiUty  for 
the  regulated  industry  in  complying 
with  the  requirements.  EPA's  chief  goal 
with  such  approaches  would  be  to 
encourage  the  early  introduction  of 
cleaner  engines  whenever  possible.  EPA 
may  explore  a  number  of  options  for 
increasing  flexibility  to  comply  with 
more  stringent  emissions  standards  for 
highway  IflDEs.  The  following  presents 
some  of  the  ideas  that  EPA  may 
consider. 

Averaging,  Banking  and  Tmding 
Program.  Currently,  an  averaging, 
bashing,  and  tradiug  (ABT)  program  is 
in  place  for  heavy-duty  highway  engines 
which  allows  heavy-duty  highway 
engine  manufactiuers  to  average  the 
emissions  of  their  various  engine 
fiamiUes  and  to  generate  credits  when 
they  introduce  cleaner  engine  famihes 
than  are  required  by  law.  Under  this 
program,  a  manufacturer  may  choose  to 
certify  an  engine  family  sUghtly  higher 
or  lower  than  the  standard  so  long  as  the 
average  emission  level  for  all  engine 
famihes  produced  by  the  manufacturer 
is  at  or  below  the  standard.  Credit  for 
selling  engines  that  are  cleaner  than  is 
required  can  be  used  immediately, 
"banked"  for  later  use,  or  traded  to 
another  manufacturer. 

Along  with  the  standards  discussed 
above,  EPA  expects  to  propose  an 
expanded  ABT  program  that  would 
apply  for  these  new  standards.  Because 
exceeding  the  requirements  of  the 
standards  imder  consideration  will  be 
very  challenging,  EPA  will  propose 
revisions  to  the  current  program  which 
are  expected  to  encourage  aggressive 
emission  control  development  efforts  on 
the  part  of  manufacturers  and  the  early 
implementation  of  new  technology.  EPA 
will  propose  changes  to  the  ABT 
program  which  would  eliminate  the 
discounting  of  credits  over  time  and 
would  extend  the  Ufe  of  the  credits 
indefinitely.  EPA  will  also  seek 
comment  on  other  changes  to  the  ABT 
programs  such  as  trading  between 
highway  and  nonroad  engines,  among 
the  four  heavy-duty  diesel  subclasses, 
and  between  heavy-duty  diesel  and 
gasoline  engines,  to  the  extent  permitted 
under  the  Act.  Such  approaches  could 
be  difficult  to  develop  in  an  equitable 
way  given  the  very  different  emissions 


characteristics  of  these  engine  types  and 
the  fact  that  the  manufacturers'  product 
lines  vary. 

Non-Conformance  Penalties.  In 
addition  to  the  ABT  program  described 
above,  another  existing  program  which 
serves  to  increase  the  flexibiUty  for 
manufacturers  of  heavy-duty  highway 
engines  facing  new  emission  standards 
is  non-conformance  penalties  (NCPs). 
The  Clean  Air  Act  (Section  206(g)) 
requires  EPA  to  allow  a  heavy-duty 
engine  manufacturer  to  receive  a 
certificate  of  compUance  for  an  engine 
which  exceeds  the  standard  (but  does 
not  exceed  an  upper  limit)  if  the 
manufacturer  pays  an  NCP  estabUshed 
by  EPA  throu^  rulemaking.  NCPs 
increase  periodically  to  discourage  long- 
term  nonconformance.  EPA  expects  to 
consider  estabUshing  NCPs  related  to 
the  new  heavy-duty  emission  standards 
that  EPA  plans  to  propose. 

Incentive-Basea  Approaches.  EPA  is 
aware  of  several  program  initiatives  that 
could  potentially  supplement  the 
emission  reductions  from  improved 
design  of  new  heavy-duty  engines. 
Some  of  these  are  described  briefly  in 
the  foUowing  paragraphs.  EPA 
encourages  these  activities,  and  in  some 
cases  will  be  supporting  their 
development.  Any  actions  to  develop 
these  initiatives,  however,  wiU  progress 
in  parallel  with  the  planned  rulemaking 
to  revise  highway  heavy-duty  engine 
emission  standards,  rather  than  being 
incorporated  into  that  rule  directly. 

Incentive-based  approaches  to 
emission  control  generaUy  seek  to 
provide  some  credit  or  reward  to 
encourage  businesses  to  make  voluntary 
changes  in  operations  or  procedures  to 
reduce  air  emissions.  In  the  case  of 
heavy-duty  engines,  EPA  desires 
incentives  that  would  encourage  early 
introduction  of  cleaner  engines.  The 
ongoing  effort  to  establish  these  poUcies 
must  focus  on  designing  a  program  to 
ensure  that  a  business's  emission 
reductions  are  voluntary,  quantifiable, 
and  enforceable.  Open  market  trading, 
which  is  currently  under  development 
by  EPA,  could  be  designed  to  include 
the  credits  generated  under  these 
programs. 

Chie  potential  incentive  program 
woidd  encourage  fleets  to  buy  cleaner 
truck  engines  earlier  than  required  or 
buy  cleaner  engines  than  otherwise 
required  and  make  these  credits 
available  as  Mobile  Emissions 
Reduction  Credits.  Another  idea  is  to 
design  a  program  to  encourage  truck 
fleet  owners  to  accelerate  the  turnover 
of  their  fleets  to  newer  engines. 
TjrpicaUy,  this  would  involve  an 
encouragement  to  scrap  old  engines  and 
purchase  new  lower-emitting  engines. 


Another  possibiUty  is  to  rebuild  heavy- 
duty  engines  with  upgraded 
components  so  the  "new"  engine  has 
the  emission  control  capabiUty  of  a 
more  recent  model  year. 

Other  Approaches.  Changes  to  vehicle 
operation  may  also  reduce  emissions. 
For  example,  trucks  are  frequently 
aUowed  to  idle  for  several  hours  to 
power  accessories  such  as  air 
conditioners  during  extended  stops.  The 
potential  for  electrical  hookup  at  truck 
stops,  rest  areas,  etc. .  in  combination 
with  changes  to  engine  and  vehicle 
designs,  could  reduce  the  contribution 
of  extended  idling  to  engine  emissions 
without  inconveniencing  drivers. 
Similarly,  a  program  to  limit  the 
operating  speeds  of  heavy-duty  vehicles, 
through  engine  design  or  other  changes, 
would  reduce  the  excess  NOx  emissions 
caused  by  vehicle  operation  at  high 
speeds.  The  reduced  fuel  consumption 
associated  with  these  measures  would 
represent  a  secondary  benefit  to  fleet 
owners. 

FinaUy,  EPA  is  working  with  the 
freight  transportation  industry  to 
identify  potential  infrastructure  or 
regulatory  changes  that  could  increase 
system  efficiencies.  Any  move  to 
improve  the  efficiency  of  freight 
transportation,  while  reducing  costs  to 
industry,  would  reduce  emissions  by 
decreasing  the  total  mileage  driven  by 
heavy-duty  trucks. 

K.  PubUc  Participation 

EPA  intends  for  this  Notice  to  provide 
the  basis  for  the  begiiming  of  a  broad- 
based  pubUc  discussion  of  the  issues 
surrounding  more  stringent  standards 
for  heavy-duty  highway  engines 
presented  in  the  Statement  of  Principles 
signed  by  EPA,  CARB,  and  heavy-duty 
engine  manufacturers.  Specifically,  the 
Agency  requests  comment  on  the  need 
for  heavy-duty  engine  controls,  the 
proposed  timing  for  Agency  action,  and 
on  whether  the  standards  and  other 
regulatory  provisions  planned  in  the 
SOP  are  reasonable  and  appropriate. 
EPA  also  requests  conunent  on  the 
planned  approach  for  dealing  with 
fuels.  The  Agency  requests  comment  on 
the  plan  and  need  to  pursue  nonroad 
heavy-duty  engine  standards  through 
cooperative  discussions  with  engine  and 
equipment  manufacturers  and  CARB. 
The  Agency  also  requests  any  emissions 
data,  technical  information,  or  analyses 
of  technical  feasibiUty  which  can  be 
used  to  inform  the  planned  actions. 
Finally,  the  Agency  requests  comment 
and  infonnation  on  the  economic 
feasibiUty,  including  cost  considerations 
for  the  planned  actions. 

EPA  expects  to  issue  a  Notice  of 
Proposed  Rulemaking  in  the  near  future 
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proposing  new  emission  standards  for 
highway  heavy-duty  engines  in 
accordance  with  the  SOP.  The  Agency 
is  committed  to  a  hill  and  open 
regulatory  process  and  looks  forward  to 
input  from  a  wide  range  of  interested 
parties  as  the  rulemaking  process 
develops.  These  opportunities  will 
likely  include  meetings  and  workshops 
in  addition  to  the  minimum  required 
process  involving  a  formal  pubUc 
comment  period  and  a  public  hearing. 
EPA  encouirages  all  interested  parties  to 
become  involved  in  this  process  as  it 
develops. 

X.  Statutory  Authority 

Section  202(a)(3)  authorizes  EPA  to 
establish  emissions  standards  for  new 
heavy-duty  motor  vehicle  engines.  See 
42  U.S.C.  7521(a)(3).  These  standards 
are  to  reflect  the  greatest  reduction 
achievable  through  the  appUcation  of 
technology  which  the  Administrator 
determines  will  be  available,  giving 
appropriate  consideration  to  cost, 
energy,  and  safety  factors  associated 
with  the  apphcation  of  such  technology. 
This  provision  also  establishes  the  lead 
time  and  stabiUty  requirements  for  these 
standards,  and  in  addition  authorizes 
EPA  to  estabUsh  requirements  to  control 
rebuilding  practices  for  heavy-duty 
engines.  Pi^suant  to  Sections  202(a)(1) 
and  202(d),  these  emissions  standards 
apply  for  the  useful  life  period 
estabUshed  by  the  Agency.  See  42 
U.S.C.  7521(a)(1),  7521(d). 

Section  213  authorizes  EPA  to 
establish  emissions  standards  for  new 
heavy-duty  nonroad  engines  where  EPA 
determines  that  they  cause  or  contribute 
to  ozone  or  carbon  monoxide  air 
pollution  in  more  than  one  area  that  is 
in  nonattainment  for  ozone  or  carbon 
monoxide,  or  where  EPA  determines 
that  emissions  of  other  pollutants 
significantly  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  pubUc  health  or  welfare.  As 
with  heavy-duty  motor  vehicle  engines, 
the  emissions  standards  apply  for  the 
useful  Ufe  estabUshed  by  the  Agency. 
See  42  U.S.C.  7547. 

Section  211(c)  authorizes  EPA  to 
establish  controls  or  prohibitions  on 
fuels  and  fuel  additives  for  use  in 
highway  and  nonroad  vehicles  and 
engines.  EPA  may  issue  such 
regulations  if  it  determines  that  (1)  any 
emission  product  of  the  fuel  or  fuel 
additive  causes  or  contributes  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  the  public 
health  or  welfare,  or  (2)  emissions 
products  of  a  fuel  or  fuel  additive  will 
impair  to  a  signihcant  degree  the 
performance  of  any  emissions  control 
device  or  system  which  is  in  general  use 


or  which  the  Administrator  finds  has 
been  developed  to  a  point  where  in  a 
reasonable  time  it  would  be  in  general 
use  were  such  regulation  promulgated. 
See  42  U.S.C.  7545(c). 

EPA's  authority  to  issue  a  certificate 
of  conformity  upon  payment  of  a  non- 
compliance penalty  established  by 
regulations  is  found  in  Section  206(g)  of 
the  Act.  See  42.U,S.C.  7525(g).  Other 
provisions  of  Title  II  of  the  Act,  along 
with  Section  301,  are  additional 
authority  for  the  measures  discussed  in 
this  ANPRM. 

XI.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  P.L.  104-4.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  miUion 
or  more.  Under  Section  205.  for  any  rule 
subject  to  Secticm  202  EPA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203.  before  estabUshing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  the 
requirements  of  UMRA  do  not  extend  to 
advance  notices  of  proposed  ruleinaking 
such  as  this  notice  regarding  potential 
controls  for  heavy-duty  engines. 

Xn.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4. 1993)).  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  (including  an  advanced  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  comptetition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfiere  with  an  action  taken  or 
planned  by  another  agency: 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  u«er  fees,  or  loan 


programs  or  the  rights  and  obligations  of 
recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
E^^ecutive  Order. 

This  Advance  Notice  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12866.  Any  written 
conunents  from  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  for  this  Notice. 

List  of  Subjects  in  40  CFR  Parts  80, 86, 
and  90 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Diesel  fuel.  Motor 
vehicles.  Motor  vehicles  pollution. 
Reporting  and  recordkeeping 
requirements,  Research. 

Dated:  August  24, 1995. 
Carol  M.  Browner. 
Administrator. 

Appendix:  Statement  of  Principles 

Statement  of  Principles 

Members  of  the  heavy-duty  engine 
industry,  the  U.S.  Environmental  Protection 
Agency  ("EPA"),  and  the  California  Air 
Resources  Board  ("CARB")  (collectively,  the 
"Signatories")  recognize  the  importance  of 
preserving  the  environment  while 
maintaining  a  strong  industry.  This 
Statement  of  Principles  ("SOP")  increases 
certainty  and  stability  for  the  heavy-duty 
engine  industry  which  is  vital  for  their 
business  planning.  It  also  ensiues  cleaner  air 
in  a  manner  whidi  is  both  realistic  for 
industry  and  responds  to  environmental 
needs.  With  this  SOP,  the  heavy-duty  engine 
industry  has  stepped  forward  to  become  a 
leader  in  environmental  protection,  and 
industry  and  government  will  work  as 
partners  to  bring  about  cleaner  air. 

This  SOP  outlines  the  jo-nt  understanding 
of  all  Signatories,  including  issuance  by  EPA 
of  a  Notice  of  Proposed  Rulemaiting 
("NPRM")  which  would  be  consistent  with 
the  points  outlined  in  this  document.  EPA 
intends  to  issue  the  NPRM  in  1995  and  plans 
to  promulgate  a  final  rule  by  the  end  of  1996. 
However,  this  SOP  does  not  change  the 
importance  of  EPA  demonstrating  the  need 
for  the  standards  described  below  and  EPA's 
obligation  to  meet  the  criteria  of  the  Clean 
Air  Act  (the  "Act"  or  "CAA")  in  finalizing 
any  rule,  including  complying  with  all 
applicable  rulemaking  procedures.  In  order 
to  facilitate  the  rulemaking  process  and  to 
solicit  additional  views,  EPA  will  precede 
the  issuance  of  the  NPRM  with  an  Advanced 
Notice  of  Proposed  Rulemaking  ("ANPRM") 
announcing  this  SOP. 

1.  National  Standards  for  On-Highway 
Heavy-Duty  Engines:  For  more  than  two 
decades,  as  public  concerns  about  air 
pollution  and  smog  caused  by  emissions 
from  heavy-duty  trucks  and  buses  have 
increased,  both  the  industry  and  the 
government  have  responded  to  protect  public 
health  and  the  environment.  Standards  have 
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dropped  from  levels  of  16.0  grams  per  brake- 
horsepower/hour  ("g/bhp-hr")  for 
Hydrocarbons  ("HC")-f<hude8  of  Nitrogen 
C'NOx")  in  1974  to  just  5.0  g/bhp-hr  NOx 
and  1.3  g/bhp-hr  HC  for  heavy-duty  diesel 
engines  today.  The  NOx  standard  will  fall 
again  to  4.0  g/bhp-hr  in  1998.  California  also 
has  NOx  standards  of  5.0  g/bhp-hr  for  these 
engines  today  and  plans  to  adopt  the  federal 
4.0  g/bhp-hr  standard  for  1998  models. 

Much  of  the  recent  focus  on  improving 
•missions  from  diesel  engines  has  centered 
around  reducing  smoke  and  soot  from  the 
exhaust.  Particulate  matter  ("PM")  standards 
ior  heavy-duty  diesel  engines  have  dropped 
from  0.6  g/bhp-hr  in  1988  to  just  0.1  g/bhp- 
hr  today.  The  current  PM  standards  represent 
a  90%  reduction  from  unregulated  levels. 
The  0.1  g/bhp-hr  standard  applies  both  in  the 
California  and  federal  programs.  Urban  buses 
have  even  tighter  standards. 

Heavy-duty  engine  manufacturers  have 
certified  vehicles  to  operate  on  clean 
alternative  fuels  such  as  nattiral  gas  and 
methanol  and  continue  to  research  the 
•missions  benefits  of  alternative  and 
renewable  fuels.  Clearly,  the  industry  has 
worked  hard  to  improve  technolt^  and 
provide  cleaner  vehicles  and  engines. 

However,  in  recent  years,  concern  over  the 
role  of  NOx  and  HC  emissions  in  causing 
ozone  formation  has  grown  considerably,  and 
reducing  both  has  become  an  important  goal. 
The  opportunity  to  reduce  overall  emissions 
of  these  pollutants  by  producing  cleaner 
heavy-duty  engines  is  significant. 

The  goal  of  all  Signatories  to  this  SOP  is 
to  reduce  NOx  emissions  from  on-highway 
heavy-duty  engines  to  levels  approximating 
2.0  g/bhp-hr  b^inning  in  2004.  The 
Signatories  also  recognize  the  need  to  reduce 
HC  emissions.  Because  of  the  air  quality 
importance  of  reducing  hydrocarbon 
emissions  to  the  maximum  extent  feasible 
and  in  orderto  maximize  industry's  ability 
to  achieve  low  NOx  levels,  EPA  will  propose 
ior  all  heavy-duty  engines  as  part  of  the 
NPRM:  (1)  a  combined  Non-methane 
Hydrocarbon  ("NMHC"}+NOx  standard  of 
2.4  g/bhp-hr  and  (2)  a  combined  NMHC+NOx 
Standard  of  2.5  g/bhp-hr  together  with  a 
NMHC  cap  of  0.5  g/bhp-hr  (collectively,  the 
"Standards"),  with  flexibility  for  an  engine 
family  to  comply  with  either  one  of  these 
Standards  as  the  manufacturer  determines.  It 
is  expected  that  the  Standards  would  result 
in  emissions  comparable  to  a  NOx  standard 
of  2.0  g/bhp-hr  [ix..  half  of  the  1998  NOx 
standard),  and  also  significant  reductions  in 
HC  emissions. 

While  this  SOP  focuses  on  NOx  and  NMHC 
•missions,  the  Signatories  recognize  it  does 
not  affect  other  existing  emission  or  safety 
standards  which  pertain  to  heavy-duty 
engines.  Specifically,  all  Signatories  concur 
that  the  feasibility  of  the  Standards  would  be 
affected  by  any  changes  in  PM  standards. 
Thus,  this  SOP  is  premised  on  EPA  not 
changing  the  0.1  g/bhp-hr  diesel  particulate 
standard  currently  in  effect  (or  the  lower  PM 
standards  for  urban  buses).  Further,  all 
Signatories  concur  that  any  changes  in 
Carbon  Monoxide  ("CO")  standards  could 
affect  compliance  for  spark-ignited  engines. 
Thus,  this  SOP  is  premised  on  EPA  not 
changing  the  CO  standards  currendy  in  effect 
for  heavy-duty  engines. 


2.  Fuel  Improvements:  All  Signatories 
acknowledge  that  fuel  composition  has  a 
significant  effect  on  emissions  and  that 
changes  in  the  composition  and 
improvements  in  the  quality  of  fuel  may  be 
needed  to  make  the  Standards 
technologically  feasible  and  otherwise 
appropriate  under  the  Act  As  part  of  the 
focus  on  reducing  NOx.  and  in  cooperation 
with  the  fuels  industry,  the  Signatories  are 
conunitted  to  making  improvements  in  diesel 
fuel  (and  other  fuels  used  in  heavy-duty 
engines)  as  appropriate  under  the  Act  to  meet 
the  2004  Standards,  talcing  into  consideration 
costs  and  other  relevant  factors.  Such  efforts 
may  include  evaluation  of  the  contribution  of 
fuel  parameters  to  heavy-duty  engine 
emissions,  including  a  higher  cetane  number 
and  lower  levels  of  aromatics  and  sulfur.  The 
Signatories  recognize  fuel  improvements  are 
important  and  may  be  essential  in  reaching 
low  NOx  levels  in  the  most  efficient  manner, 
considering  costs  and  other  factors.  The 
Signato.ries  also  recognize  that  any  changes  to 
both  the  certification  and  commercial  fuel 
specification  would  have  to  become  effective 
no  later  than  October  2003  to  ensure  fuel 
availability  at  the  time  the  Standards  take 
effect. 

3.  Feasibility:  To  assess  the  progress  of 
industry  efforts  to  meet  the  Standards  set 
forth  in  this  SOP  and  to  assure  the  lowest 
appropriate  standards  in  2004,  in  1999  EPA 
shall  review  any  rulemaking  adopting  the 
Standards  discussed  herein  by  issuing  a 
notice  providing  the  opportunity  for  public 
comment  on  whether  or  not  the  Standards 
are  technologically  feasible  and  otherwise 
appropriate  under  the  CAA.  After  receiving 
public  comment,  EPA  shall  take  final  Agency 
action  on  the  review  under  §  307  of  the  CAA, 
and  shall  revise  the  rule  if  the  Agency 
determines  that  the  Standards  are  not 
technologically  feasible  or  are  otherwise  not 
appropriate  under  the  CAA.  The  evaluation 
will  consider  the  status  of  heavy-duty  engine 
technology  in  that  year  and  its  projection  to 
2004.  In  addition,  the  evaluation  will  include 
an  assessment  of  whether  any  fuel 
improvements  (see  item  #2)  Uiat  are  needed 
to  assist  heavy-duty  engines  in  complying 
with  the  Standards  will  be  available 
nationwide. 

In  reviewing  the  rulemaking  as  set  forth 
above,  EPA  shall  review  the  need,  feasibility 
and  cost  of  the  Standards  under  the  criteria 
imposed  on  EPA  by  the  Act,  including, 
without  limitation,  the  need  to  provide 
engine  manufacturers  no  less  than  four  fiill 
model  years  of  lead-time.  If  EPA  determines 
compliance  with  the  Standards  in  2004  is  not 
technologically  feasible  or  is  otherwise  not  in 
accordance  with  the  Act,  then  the 
Administrator  will  adjust  the  standard.  If  an 
adjustment  is  deemed  necessary,  the 
Standards  for  2004  are  not  expected  to  be 
raised  beyond  a  cap  of:  (1)  2.9  g/bhp-hr 
NMHC+NOx  and  (2)  3.0  g/bhp-hr 
NMHC+NOx  with  a  propxjrtional  increase  in 
the  NMHC  cap.  However,  if  improvements  to 
foel  quality  are  needed  but  not  made,  the 
Standards  are  not  expected  to  be  raised 
beyond  a  cap  of:  (1)  3.4  g/bhp-hr 
NMHC+NOx  and  (2)  3.5  g/bhp-hr 
NMHC+NOx  with  a  proportional  increase  in 
the  NMHC  cap. 


The  Signatories  shall  meet  periodically  to 
provide  updates  on  their  efforts  and  progress 
in  complying  with  the  SOP. 

4.  California  Standards:  The  California 
State  Implementation  Plan  ("SIP")  includes  a 
prof>osed  control  measure  to  establish  a  2.0 
g/bhp-hr  NOx  emission  standard  for  new 
engines  used  in  on-highway  trucks  sold  in 
California  in  2002  and  thereafter.  Both  EPA 
and  California  recognize  the  benefits  of 
harmonizing  state  and  federal  regulations. 
California  confirms  its  intent  to  notice  a 
public  hearing  to  consider  action  to 
harmonize  its  regulations  for  dynamometer- 
certified  engines  greater  than  8,500  lbs. 
GVWR  with  the  federal  regulations  adopted 
under  this  SOP,  provided  such  action  would 
not  compromise  California's  obligations  to 
comply  with  state  and  federal  law  including 
the  SIP.  The  Signatories  recognize  that 
California  regulations  establishing  separate 
emission  standards  and  test  procedures  for 
gasoline  chassis-certified  vehicles  are  not 
affected  by  this  SOP. 

5.  Test  Procedures:  While  there  tias  been 
some  discussion  of  current  test  procedures 
for  heavy-duty  engines,  the  SOP  and  the 
subsequent  NPRM  are  premised  on  EPA  not 
altering  federal  test  procedures.  It  is  possible 
that  the  Agency  may  evaluate  changes  for 
testing  heavy-duty  engines  in  the  future,  but 
it  is  recognized  that  the  SOP  is  made  in  the 
context  of  current  test  procedures.  Further, 
all  Signatories  recognize  that  any  test  cycle 
changes  or  additions  would  likely  complicate 
and  delay  industry's  ability  to  research, 
design,  test,  and  produce  engines  that 
comply  with  the  Standards  by  2004.  Any 
changes  to  test  procedures  used  to  determine 
compliance  with  the  Standards  for  purposes 
of  EPA  certification  or  enforcement  programs 
could  also  affect  industry's  ability  to  meet  the 
Standards. 

6.  Durability:  All  Signatories  recognize  that 
it  is  imp>ortant  that  emissions  from  cleaner 
heavy-duty  engines  be  maintained 
throughout  the  life  of  the  engine.  To  meet 
this  goal,  the  Signatories  wUl  work  to 
develop  appropriate  measures  which  ensure 
that  emission  gains  are  maintained  in-use. 

7.  Averaging,  Banking,  and  Trading 
Incentives:  As  part  of  this  SOP,  EPA  and 
CARB  will  work  cooperatively  with  industry- 
to  develop  improved  national  averaging, 
banking,  and  trading  ("AB&T")  programs  that 
will  create  more  incentive  for  the  early 
introduction  of  cleaner  engines.  At  a 
minimum,  EPA  will  propose  to  modify  the 
existing  AB&T  program  to  eliminate  any 
limitations  on  credit  life  and  to  eliminate  all 
credit  discounts.  The  Signatories 
acknowledge  that  an  improved  AB&T 
program  may  be  critical  in  making  the 
Standards  feasible  in  2004,  and  would 
provide  an  incentive  for  early  introduction  of 
cleaner  technology. 

In  addition.  EPA  shall  solicit  comments  in 
the  NPRM  on  the  merits  of  allowing  cross- 
fiiel,  cross-subclass,  and  cross-category  (e.g. 
on-highway  and  nonroad]  credit  exchanges, 
to  the  extent  permitted  under  the  Act. 

8.  Scop»e:  These  standards  will  apply  to  all 
on-highway  heavy-duty  engines,  including 
those  operating  on  diesel,  gasoline,  or 
alternative  fuels  or  fuel  blends.  It  is 
recognized  that  EPA  and  California  place  a 
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high  priwity  on  the  need  for  additional 
nonioad  heavy-duty  engine  standards,  and 
that  additional  nonroad  heavy-duty  engine 
standards  may  be  required,  llie  Signatories 
intend  to  participate  in  discussions  with 
nonroad  heavy-duty  engine  and  equipment 
manufactuiers  to  develop  a  separate  SOP  by 
approximately  October  1995  addressing 
emissions  standards  for  heavy-duty  nonroed 
engines. 

9.  Stability:  One  of  the  key  principles  of 
the  SOP  is  to  provide  industry  with  increased 
certainty  and  stability  for  their  business 
planning.  Without  such  certainty  and 
stability,  industry  would  not  commit  to  the 
enormous  investment  that  the  Standards  will 
require.  And,  without  such  certainty  and 
stability,  those  investments  might  never  be 
recouped.  EPA  and  California  recognize  the 
huge  investment  that  will  be  required  of 
industry.  Under  the  Act,  the  minimum 
period  of  stability  that  EPA  must  provide  for 
new  on-highway  heavy-duty  engine 
emissions  standards  is  three  years.  However, 
EPA  and  California  acknowledge  that  under 


this  SCH>  industry  will  be  makiiig  a 
conunitment  and  investment  that  will  require 
more  than  the  minimum  period  of  stability. 
10.  Research  Agreement:  The  Signatories 
recognize  the  benefits  of  a  joint  industry/ 
government  research  program  with  the  goal 
of  developing  engine  and  fuel  technologies 
which  can  meet  and  exceed  the  standards  for 
heavy-duty  on-highway  engines  outlined  in 
this  SOP.  The  Signatories  will  undertake 
development  of  a  separate  research 
agreement  with  goals  of  reducing  NOx 
emissions  to  1.0  g/bhp>-hr  and  PM  emissions 
to  0.05  g/bhp-hr  while  maintaining  attributes 
of  current  on-highway  diesel  engines  such  as 
performance,  reliability,  durability,  safety, 
and  efficiency.  These  characteristics  have 
allowed  current  diesel  engines  to  serve  as  the 
pillar  of  the  international  trucking  industry. 
This  research  agreement  would  include 
certain  of  the  industry  signatories  below, 
EPA.  CARB,  and  other  organizations,  such  as 
the  U.S.  Department  of  Energy,  as  are 
approved  l^  the  participants. 


Signed  July  11, 1995,  Chicago,  Illinois. 
Mary  D.  Nichols, 

U.S.  EnvJTonmental  Protection  Agency. 
John  D.  Dunlap, 
Califtxma  Air  Resources  Board. 

Members  of  die  Engine  Manufachirer 
Aasodation 

Catorpillar,  Inc. 

Cummins  Engine  Company 

Detroit  Diesel  Corporation 

Ford  Motor  Company 

General  Motors  Corporation 

Hino  Motors,  Ltd. 

Mack  Trucks,  Inc. 

Mitsubishi  Motors  America,  Inc. 

Navistar  International 

Volvo  Truck  Corporation 

Environmental  Protection  Agency  (Mary  D. 

Nichols] 
California  Air  Resources  Board  (John  Dunlap) 

(FR  Doc.  95-21525  Filed  8-30-95;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart32S 

RiN3064-AB57 

CapHal  Maintenanc* 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

action:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  FDIC  is  amending  its 
capital  adequacy  standards  for  HIIC- 
supervised  banks  with  regard  to  the 
regulatory  capital  treatment  of  certain 
transfers  with  recourse.  This 
amendment  is  being  adopted  to 
implement  section  208  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Riegle  Act).  Section  208  provides  that 
a  qualifying  insured  depository 
institution  that  transfers  small  business 
loans  and  leases  on  personal  property 
with  recoiuse  need  include  only  the 
amount  of  retained  recourse  in  its  risk- 
weighted  assets  when  calculating  its 
capital  ratios,  provided  that  certain 
conditions  are  met.  This  nde  will  have 
the  effect  of  lowering  the  capital 
reqiiirements  for  small  business  loans 
and  leases  on  personal  property  that 
have  been  transferred  with  recourse  by 
qualifying  insured  depository 
institutions  that  are  supervised  by  the 
FDIC. 

DATES:  The  interim  rule  is  effective 
August  31. 1995.  Comments  on  this 
interim  rule  must  be  received  by 
October  30. 1995. 

ADDRESSES:  All  comments  should  be 
submitted  to  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  N.W., 
Washington.  D.C.  20429.  Comments 
may  be  hand  delivered  to  Room  F-402. 
1776  F  Street.  N.W..  Washington.  D.C. 
20429.  on  business  days  between  8:30 
a.m.  and  5:00  p.m.  (Fax  number 
(202)898-3838;  Internet  address: 
comments@fdic.gov)  Comments  will  be 
available  for  inspection  at  the  FDIC's 
Reading  Room,  Room  7118.  550  17th 
Street.  N.W..  Washington.  D.C.  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
supervisory  issues,  Stephen  G.  Pfeifer, 
Examination  Specialist,  Accounting 
Section.  Division  of  Supervision  (202/ 
898-8904);  for  legal  issues,  Dirck  A. 
Hargraves,  Attorney,  Legal  Division 
(202/898-7049). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  FDIC's  current  regulatory  capital 
standards  are  intended  to  ensure  that 
insured  depository  institutions  that 
transfer  assets  and  retain  the  credit  risk 
inherent  in  those  assets  maintain 
adequate  capital  to  support  that  risk. 
This  is  generally  accomplished  by 
requiring  that  assets  transferred  with 
recourse  continue  to  be  reported  on  the 
institution's  balance  sheet  when  the 
institution  files  its  quarterly  Reports  of 
Condition  and  Income  (Call  Report) 
with  the  FDIC.  Thus,  these  amounts  are 
included  in  the  calculation  of  the  risk- 
based  and  leverage  capital  ratios  for 
FDIC-supervised  institutions. 

This  regulatory  reporting  and  capital 
treatment  differs  from  how  sales  of 
assets  writh  recourse  are  reported  imder 
generally  accepted  accounting 
principles  (GAAP),  which  generally 
permit  most  such  transactions  to  be 
reported  as  sales,  thereby  allowing  the 
assets  to  be  removed  from  the  balance 
sheet.! 

Section  208  of  the  Riegle  Act,  which 
Congress  enacted  last  year,  directs  the 
federal  banking  agencies  to  revise  the 
ciurent  regulatory  capital  treatment 
applied  to  depository  institutions 
engaging  in  recourse  transactions 
involving  small  business  obhgations. 
Specific^ly,  the  Riegle  Act  indicates 
that  a  qualifylDg  insured  depository 
institutian  that  transfers  small  bushiess 
loans  and  leases  on  personal  property 
with  recotuse  need  include  only  the 
amount  of  retained  recourse  in  its  risk- 
weighted  assets  when  calculating  its 
capital  ratios,  provided  two  conditions 
are  met.  First,  the  transaction  must  be 
treated  as  a  sale  under  GAAP  and, 
second,  the  depository  institution  must 
estabUsh  a  non-capitad  reserve  sufficient 
to  meet  the  institution's  reasonably 
estimated  liability  imder  the  recourse 
arrangement.  The  aggregate  amount  of 
recoiirse  retained  in  accordance  with 
the  provisions  of  the  Riegle  Act  may  not 
exceed  15  percent  of  an  institution's 
total  risk-based  capital  or  a  greater 
amoimt  established  by  the  appropriate 
federal  banking  agency.  The  Act  also 
states  that  the  preferential  capital 


■  The  GAAP  treaUnent  focuses  on  the  transfer  of 
benefits  rather  than  the  retention  of  risk  and,  thus, 
allows  a  transfer  of  receivables  with  recourae  to  be 
accounted  for  as  a  sale  if  the  transferor.  (1) 
Surrenders  control  of  the  future  economic  benefits 
of  the  assets,  (2)  is  able  to  reasonably  estimate  its 
obligations  under  the  recourse  provision,  and  (3)  is 
not  obligated  to  repurchase  the  assets  except 
pursuant  to  the  recourse  provision.  In  addition,  the 
traiuferor  must  establish  a  separate  liability  account 
equal  to  the  estimated  probable  losses  under  the 
recourse  provision  (GAAP  recourse  liability 
account). 


treatment  set  forth  in  section  208  is  not 
to  be  applied  for  purposes  of 
determining  an  institution's  status 
imder  the  prompt  corrective  action 
statute  (section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1831o) 
(FDIAct)). 

The  Riegle  Act  defines  a  small 
bxisiness  as  one  that  meets  the  criteria 
for  a  small  business  concern  established 
by  the  Small  Business  Administration 
under  section  3(a)  of  the  Small  Business 
Act.2  This  Act  also  defines  a  qualifying 
institution  as  one  that  is  well 
capitalized  or,  with  the  approval  of  the 
appropriate  federal  banking  agency, 
adequately  capitalized,  as  these  terms 
are  set  forth  in  the  prompt  corrective 
action  statute.  For  purposes  of 
determining  whether  an  institution  is 
quaUfying.  its  capital  ratios  must  be 
calctdated  without  regard  to  the 
preferential  capital  treatment  that 
section  208  sets  forth  for  small  business 
obligations. 

n.  Interim  Rule 

To  implement  the  requirements  of 
section  208  of  the  Riegle  Act,  the  FDIC 
is  amending  its  risk-based  and  leverage 
capital  standards.  In  general,  the  FDIC's 
interim  rule  reduces  the  amoimt  of 
capital  that  some  depository  institutions 
are  required  to  hold  against  recourse 
transactions  involving  small  business 
obligations. 

Under  the  FDIC's  interim  rule, 
qualifying  institutions  that  transfer 
small  business  obUgations  with  recourse 
are  required  to  maintain  capital  only 
against  the  amount  of  recourse  retained 
(rather  than  against  the  full  amount  of 
assets  transferred  with  recoiuse). 
provided  two  conditions  are  met.  First, 
the  transactions  must  be  treated  as  sales 
under  GAAP  and.  second,  the 
transferring  institutions  must  estabUsh. 
pursuant  to  GAAP,  a  non-capital  reserve 
sufficient  to  meet  the  reasonably 
estimated  liability  under  their  recourse 
arrangements.  Consistent  with  section 
208  of  the  Riegle  Act,  the  interim  rule 
appUes  only  to  transfers  of  obligations 
of  small  businesses  that  meet  the  criteria 
for  a  small  business  as  established  by 
the  Small  Business  Administration.  The 
FDIC  also  notes  that  the  capital 
treatment  specified  in  section  208  and 
in  this  interim  rule  for  transfers  of  small 
business  obligations  with  recourse  takes 


1  See  15  U.S.C.  631.  The  Small  Business 
Administration  has  implemented  regulations  setting 
forth  the  criteria  for  a  small  business  concern  at  13 
CJ.R.  121.101  through  121.2106.  For  most  industry 
categories,  the  regulation  defines  a  small  business 
concern  as  one  with  500  or  fewer  employees.  For 
some  industry  categories,  a  small  business  concern 
is  defined  in  tenns  of  a  greater  or  lesser  number  of 
employees  or  in  terms  of  a  specified  threshold  of 
annual  receipts. 
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precedence  over  the  (»pital 
requirements  recently  implemented  for 
transactions  involving  low  level 
recourse  (60  FR  15858,  March  28, 1995) 
to  the  extent  that  they  also  involve  small 
business  obUgations.  In  this  regard,  the 
capital  requirements  under  Section  208 
for  quaUiying  institutions  that  transfer 
small  business  obUgations  with  recourse 
are  more  preferential  than  those 
specified  in  the  low  level  recourse  nde. 

The  FDIC's  interim  rule  extends  the 
preferential  capital  treatment  for 
transfers  of  small  business  obUgations 
with  recourse  only  to  quaUfying 
institutions.  An  institution  will  be 
considered  quaUfying  if,  pursuant  to  the 
FDIC's  prompt  corrective  action 
regulation  (12  CFR  part  325— subpart 
B).5  it  is  weU  capitalized.  By  order  of  the 
FDIC,  a  bank  that  is  adequately 
capitaUzed  also  may  be  deemed  a 
quaUiying  institution.  In  determining 
whether  a  bank  meets  the  quaUfying 
institution  criteria,  the  well  capitalized 
and  adequately  capitaUzed  definitions 
set  forth  in  the  FDIC's  prompt  corrective 
action  regulation  will  be  used,  except 
that  the  bank's  capital  ratios  must  be 
calculated  without  taking  into 
consideration  the  preferential  capital 
treatment  the  interim  rule  provides  for 
transfers  of  smaU  business  obUgations 

<  with  recourse. 

I     Under  the  interim  rule,  the  total 
outstanding  amount  of  recourse  retained 
by  a  qualifying  institution  on  transfers 
of  small  business  obUgations  receiving 
the  preferential  capital  treatment  caimot 
exceed  15  percent  of  the  institution's 
total  risk-based  capital,*  By  order,  the 
FDIC  may  approve  a  higher  limit.  If  an 


3  Undn- 12  CFR  Part  325— Subpart  B.  an 
Institution  is  deemed  to  be  well  capitalized  if  it:  (1) 
Has  a  total  risk-based  capital  ratio  of  10.0  percent 
or  greater  (2)  has  a  Tier  1  risk-based  capital  ratio 
of  6.0  percent  or  greater;  (3)  has  a  leverage  ratio  of 
5.0  percent  or  greater;  and  (4)  is  not  sub)act  to  any 
written  agreement,  order,  capital  directive  or 
prompt  corrective  action  directive  issued  by  the 
FDIC  pursuant  to  section  8  of  the  FDI  Act  (12  U.S.C 
1818),  the  International  Lending  Supervision  Act  of 
1983  (12  U.S.C  3907),  or  section  38  of  the  FDI  Act 
(12  U.S.C  l831o)  or  any  regulation  thereunder,  to 
meet  and  maintain  a  specific  capital  level  for  any 
capital  measure.  An  institution  is  deemed  to  be 
adequately  capitalized  if  it;  (1)  has  a  total  risk-based 
capital  ratio  of  8.0  percent  or  greater;  (2)  has  a  Tier 
1  risk-based  capital  ratio  of  4.0  percent  or  greater; 
(3)  has  a  leverage  ratio  of  4.0  percent  or  greater  or 
a  leverage  ratio  of  3.0  per(»nt  or  greater  if  the 
institution  is  rated  composite  1  under  the  CAMEL 
rating  system  in  its  most  recent  examination  and  is 
not  experiencing  or  anticipating  significant  growth; 
and  (4)  does  not  meet  the  definition  of  a  well 
capitalized  institution. 

'Thus,  a  transfisr  of  small  business  loans  with 
recourse  that  results  in  a  qualifying  institution 
retaining  recourse  in  an  amount  greater  than  1& 
percent  of  its  total  risk-based  capital  would  not  be 
eligible  for  the  preferential  capital  treatment,  even 
though  the  institution's  amount  of  retained  recourse 
before  the  trarufer  was  less  than  15  percent  of 
capital. 


institution  is  no  longer  a  quaUfying 
institution  (e.g.,  it  becomes  less  than 
well  capitalized)  or  exceeds  the 
estabUshed  limit,  the  institution  will  not 
be  able  to  apply  the  preferential  capital 
treatment  to  any  new  transfers  of  smaU 
business  loans  and  leases  of  personal 
property  writh  recourse.  However,  those 
transfers  of  smaU  business  obligations 
with  recourse  that  were  completed 
while  the  institution  was  quaUfied  and 
before  it  exceeded  the  established  limit 
of  15  percent  of  total  risk-based  capital 
will  continue  to  receive  the  preferential 
capital  treatment  even  if  the  institution 
is  no  longer  qualified  or  the  amount  of 
retained  recourse  on  such  transfers 
subsequentiy  exceeds  the  capital 
limitation. 

Section  208(f)  of  the  Riegle  Act 
provides  that  the  capital  of  an  insured 
depository  institution  shaU  be 
computed  without  regard  to  section  208 
when  determining  whether  an 
institution  is  adequately  capitalized, 
undercapitalized,  significanUy 
undercapitalized,  or  critically 
undercapitalized  under  section  38  of  the 
FDIAct. 

The  caption  to  section  208(f).  "Prompt 
Corrective  Action  Not  Affected",  and 
the  legislative  history  indicate  section 
208  was  not  intended  to  affect  the 
operation  of  the  prompt  corrective 
action  system.  See  S.  Rep  No.  103-169, 
103d  Cong.,  1st  Sess.  38,  69  (1993). 
However,  the  statute  does  not  include 
"weU  capitalized"  in  the  list  of  capital 
categories  not  affected.  The  prompt 
corrective  action  system  imder  section 
38  of  the  FDI  Act  deals  primarily  wth 
imposing  corrective  sanctions  on 
institutions  that  are  less  than  adequately 
capitaUzed.  Therefore,  allowing  an 
institution  that  is  adequately  capitaUzed 
without  regard  to  the  section  208 
preferential  capital  treatment  to  use 
section  208  for  purposes  of  determining 
whether  the  bank  is  well  capitalized 
generaUy  would  not  affect  the 
appUcation  of  the  prompt  corrective 
action  sanctions  to  the  institution.' 
Other  statutes  and  regulations  treat  an 
institution  more  favorably  if  it  is  weU 


'  It  is  very  nidikaly  but  theoretically  possible  for 
a  bank  that  is  undercapitalized  without  using  the 
preferential  capital  treatment  in  section  208  to 
become  well  capitalized  if  the  secfion  208  capital 
treatment  is  applied.  Section  208  was  not  intended 
to  affect  prompt  corrective  action,  and  allowing  an 
undercapitalized  institution  (without  regard  to 
section  208)  to  be  treated  as  well  capitalized  (with 
regard  to  section  208)  would  affect  prompt 
corrective  action.  The  FDIC  therefore  believes  it  is 
inappropriate  to  allow  an  undercapitalized 
institution  to  use  the  section  208  preferential 
capital  treatment  to  become  well  capitalized  for 
prompt  corrective  action  purposes.  Accordingly, 
such  an  institution  would  continue  to  be  treated  as 
undercapitalized  for  purposes  of  applying  the 
prompt  corrective  action  sanctions. 


capitalized  as  defined  under  the  prompt 
corrective  action  statute,  but  these 
provisions  are  not  part  of  the  prompt 
corrective  action  system  of  sanctions. 
Permitting  an  institution  to  be  treated  as 
well  capitalized  for  purposes  of  these 
other  provisions  also  will  not  affect  the 
imposition  of  prompt  corrective  action 
sanctions. 

There  is  one  provisicm  of  the  prompt 
corrective  action  system  that  could  be 
affected  by  treating  em  institution  as 
weU  capitalized  rather  than  as 
adequately  capitaUzed.  In  this  regard,  if 
the  institution  is  in  an  unsafe  and 
unsound  condition  or  is  engaging  in  an 
unsafe  or  unsound  practice.  §  325.103(d) 
of  the  FDIC's  regulations  (12  CFR 
325.103(d))  auUiorizes  the  FDIC  to:  (1) 
Reclassify  a  well  capitaUzed  institution 
as  adequately  capitalized:  and  (2) 
require  an  adequately  capitaUzed 
institution  to  comply  with  certain 
prompt  corrective  action  provisions  as  if 
that  institution  were  undercapitalized. 
Because  the  text  and  legislative  history 
of  section  208  of  the  Riegle  Act  indicate 
that  it  was  not  intended  to  affect  prompt 
corrective  action  sanctions,  the  FDIC 
beUeves  that  the  provisions  of  section 
208  do  not  affect  the  capital  calculation 
for  purposes  of  reclassifying  an 
institution  from  one  capital  category  to 
a  lower  capital  category,  regardless  of. 
the  bank's  capital  level. 

Thus,  in  general,  an  institution  may 
use  the  capital  treatment  described  in 
section  208  of  the  Riegle  Act  when 
determining  whether  it  is  weU 
capitalized  for  purposes  of  prompt 
corrective  action  as  weU  as  for  other 
regulations  that  reference  the  weU 
capitaUzed  capital  category.*  An 
institution  may  not  use  the  capital 
treatment  described  in  section  208  when 
determining  whether  it  is  adequately 
capitaUzed,  undercapitalized, 
significantiy  undercapitalized,  or 
criticaUy  undercapitalized  for  purposes 
of  prompt  corrective  action  or  other 
regulations  that  directiy  or  indirectiy 
reference  the  prompt  corrective  action 
capital  categories.''  Furthermore,  the 


*  An  institution  that  is  subject  to  a  written 
agreement  or  capital  directive  as  discussed  in  the 
FDIC's  prompt  corrective  action  regulation  would 
not  be  considered  well  capitalized.  Also,  an 
institution  that  is  undercapitalized  without  regard 
to  the  preferential  Section  208  capital  treatment 
would  continue  to  be  treated  as  undercapitalized 
for  purposes  of  prompt  oonective  action  (see 
footnote  5). 

''  Under  the  provisions  of  section  208,  the  capital 
calculation  used  to  detennioe  whether  an 
institution  is  well  capiulized  differs  from  the 
calculation  used  to  determine  whether  an 
institution  is  adequately  capitalized.  As  a  resuh,  it 
is  possible  that  an  institution  could  be  well 
capitalized  using  one  calculation  (i.e.,  one  that 
considers  the  preferential  capital  treatment  under 

Continuad 
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capital  ratios  of  an  institution  are  to  be 
determined  without  regard  to  the 
preferential  capital  treatment  described 
in  section  208  of  the  Riegle  Act  for 
purposes  of  applying  the  reclassification 
provisions  set  forth  in  §  325.103(d). 

Section  208(g)  of  the  Riegle  Act 
directed  the  federal  banking  agencies  to 
promulgate  final  regulations 
implementing  section  208  not  later  than 
180  days  alter  the  date  of  the  statute's 
enactment — that  is,  not  later  than  March 
22, 1995.  It  can  be  fairly  implied  from 
the  statutory  directive  that  Congress 
intended  for  qualifying  institutions  to 
reap  the  benefits  of  the  Section  208 
capital  treatment  no  later  than  March 
22, 1995.  In  order  to  meet  the  spirit  of 
the  statute,  the  FDIC  will  raise  no 
objection  if  an  FDIC-supervised  bank 
that  is  a  qualifying  institution  imder  the 
interim  rule  hereafter  chooses  to  apply 
the  provisions  of  this  interim  rule  to 
small  business  obligations  that  were 
transferred  with  recourse  between 
March  22. 1995,  and  the  efiiactive  date 
of  this  interim  rule. 

The  FDIC  also  notes  that  section 
208(a)  of  the  Riegle  Act  provides  that 
accounting  principles  applicable  to  the 
transfer  of  small  business  obligations 
with  recourse  contained  in  reports  or 
statements  required  to  be  filed  with  the 
Federal  banking  agencies  by  a  qualified 
insured  depository  institution  shall  be 
consistent  with  GAAP."  The  FDIC,  in 
consultation  with  the  other  agencies  and 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council,  intends  to  ensure  that 
appropriate  revisions  are  made  to  the 
Call  Report  and  the  Call  Report 
instructions  to  implement  Section 
208(a)  of  the  Riegle  Act. 

The  FDIC  is  seeking  comments  on  all 
aspects  of  this  interim  rule. 


section  20S)  and  adequately  capitalixad  luing  the 
other  (Le..  one  that  U  calcuktad  "without  regard" 
to  section  208).  In  this  situation,  the  institution 
would  be  considered  well  capitalized.  This 
preferential  capital  treatment  will  be  applied  in  a 
similar^uhion  for  purposes  of  determining  whether 
an  institution  is  well  capitalized  under  the  FDIC's 
brokered  deposit  (12  CFR  337.6)  and  insurance 
assessment  (12  CFR  part  327)  regulations.  These 
rules  have  definitions  for  well  capitalized  and 
adequately  capitalized  institutions  that  employ  the 
same  capital  ratios  that  are  used  in  the  FDKTs 
prompt  corrective  action  regulation. 

'Transfers  of  small  business  obligations  with 
recourse  that  are  consummated  at  a  time  when  the 
transferring  institution  does  not  qualify  for  the 
preferential  capital  treatment  will  continue  to  be 
reported  in  accordance  with  the  instructions  of  the 
Consolidated  Reports  of  Condition  and  Income  (Call 
Reports)  for  sales  of  assets  with  recourse.  These 
instructions  generally  require  banks  transferring 
assets  with  recourse  to  continue  to  report  the  assets 
on  their  helance  sheets. 


m.  Regulatory  Flexibility  Act 

This  interim  rule  reduces  the 
regulatory  capital  requirement  on 
transfers  with  recourse  of  small  business 
loans  and  leases  on  personal  property 
and  there  will  be  no  adverse  economic 
efiiect  on  small  business  entities  from 
the  adoption  of  this  interim  rule. 

The  Board  of  Directors  of  the  FDIC 
hereby  certifies  that  adoption  of  this 
amendment  to  part  325  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  requirements 
(5  U.S.C.  601  et  seq.). 

This  amendment  will  not  necessitate 
the  development  of  sophisticated 
recordkeeping  or  reporting  systems  by 
small  institutions  nor  will  small 
institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  to  comply  with 
this  regulation.  In  light  of  this 
certification,  the  Regulatory  Flexibility 
Act  requirements  (at  5  U.S.C.  603,  604) 
to  prepare  initial  and  final  regulatory 
flexibility  analyses  do  not  apply. 

IV.  Administrative  Procedure  Act 

Section  208(g)  of  the  Riegle  Act 
requires  that  the  federal  bank  regulatory 
agencies  promulgate  final  rules 
implementing  Section  208  no  later  than 
March  22, 1995.  The  FDIC  Board  of 
Directors  (Board)  has  determined  that 
the  notice  and  public  participation  that 
are  ordinarily  required  by  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  before  a  regulation  may  take  effect 
wovild,  in  this  case,  be  impracticable 
dtie  to  the  time  constraints  imposed  by 
Section  208(g).  In  addition,  in  the 
Board's  view,  advanced  public  notice 
and  comment  is  Xinnecessary,  as  the 
intraim  rule  merely  restates  the  statute. 
Further,  the  interim  rule  wotild  permit 
qualifying  institutions  to  reduce  their 
capital  levels,  thereby  providing  these 
institutions  with  greater  lending 
flexibility.  Consequently,  the  added 
delay  that  would  result  from  seeking 
advanced  notice  and  public 
participation  could  potentially 
adversely  impact  credit  availdiility. 

The  interim  rule  will  be  immediately 
effective  upon  publication  in  the 
Federal  Register.  This  action  is  being 
taken  pursuant  to  section  553(d)  of  the 
Administrative  Procediue  Act  which 
permits  the  waiver  of  the  30-day 
delayed  effective  date  requirement  for 
good  cause  and/or  where  a  rule  relieves 
a  restriction.  The  Board  views  the 
limitations  of  time  and  the  potential  loss 
of  benefit  to  affected  parties  during  the 
pendency  of  this  rulemaking  as  good 
cause  to  waive  the  customary  30-day 


delayed  efiiactive  date.  In  addition,  as 
the  rule  relieves  a  restriction,  the  30-day 
delayed  efliBctive  date  may  be  waived. 
Nevertheless,  the  Board  desires  to  have 
the  benefit  of  public  comment  before 
adoption  of  a  permanent  final  rule  on 
this  subject.  Accordingly,  the  Board 
invites  interested  persons  to  submit 
comments  during  a  60-day  comment 
period.  In  adopting  a  final  regulaticHi. 
the  Board  will  make  such  revisions  to 
the  interim  rule  as  may  be  appropriate 
based  on  the  comments  received  aa  the 
interim  rule. 

V.  Paperwork  Reduction  Act  and 
Regulatory  Borden 

The  FDIC  has  determined  that  this 
interim  rule  will  not  increase  the 
regulatory  paperwork  burden  of  state 
nonmember  banks  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L  103- 
325, 108  Stat.  2160)  requires  that  new 
regulations  and  amendments  to 
regulations  which  impose  additional 
reporting,  disclosures,  or  other  new 
requirements  take  effect  on  the  first  day 
of  the  calendar  quarter  following 
publication  of  the  rule  unless,  among 
other  things,  the  agency  determines,  for 
good  cause,  that  the  regulation  should 
become  efiiective  on  a  day  other  than  the 
first  day  of  the  next  quarter.  The  FDIC 
believes  that  an  immediate  effective 
date  is  appropriate  since  the  interim 
rule  relieves  a  regulatory  burden  on 
qualifying  FDIC-superv^ed  institutions 
that  transfer  small  business  obligations 
with  recourse  by  significantly  reducing 
the  capital  requirements  on  such 
obligations.  Inis  immediate  effective 
date  will  permit  qualifying  institutions 
to  reduce  the  amount  of  capital  they 
must  maintain  to  support  the  risk 
retained  in  these  sales.  Moreover,  the 
FDIC  does  not  anticipate  that  immediate 
application  of  the  rule  will  present  a 
hardship  to  quaUfying  institutions  in 
terms  of  compliance.  Also,  there  is  a 
statutory  requirement  for  the  banking 
agencies  to  promulgate  final  regulations 
implementing  the  provisions  of  section 
208  by  March  22. 1995.  For  these 
reasons,  the  FDIC  has  determined  that 
an  immediate  effective  date  is 
appropriate. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
banking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
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Savings  associations.  State  nonmember 
banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
amends  part  325  of  title  12  of  &e  Code 
of  Federal  Regulations  as  follows: 

PART  325— CAPITAL  MAItfTENANCE 

1.  The  authority  citation  for  Part  325 
Is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b). 
1816, 1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c).  1828(d),  1828(1), 
1828(n),  1828(o).  18310, 1835,  3907,  3909, 
4808;  Pub.  L  102-233, 105  Stat.  1761, 1789, 
1790  (12  U.S.C  1831n  note);  Pub.  L  102- 
242, 105  Stat  2238,  2355,  2386  (12  U.S.C 
1828  note). 

2.  In  part  325,  §  325.3  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f  32S.3    Minimum  leverage  capital 
requirement 

I  ,e  •  »  *  • 

I I  (e)  Small  business  loans  and  leases  on 
personal  property  transferred  with 
recourse.  (1)  Notwithstanding  other 
provisions  of  this  part,  for  purposes  of 
calculating  its  leverage  ratio,  a 
qualifying  institution  that  has 
transferred  small  business  loans  and 
leases  on  personal  property  (small 
business  obUgations)  with  recourse  shall 
exclude  from  its  total  assets  the 
outstanding  principal  amount  of  the 
loans  and  leases  transferred  with 
recourse,  provided  two  conditions  are 
met.  First,  the  transaction  must  be 
treated  as  a  sale  imder  generally 
accepted  accoimting  principles  (GAAP) 
and,  second,  the  qualifying  institution 
must  establish  piusuant  to  GAAP  a  non- 
capital reserve  sufficient  to  meet  the 
institution's  reasonably  estimated 
liability  under  the  recoiu'se 
arrangement.  Only  loans  and  leases  to 
businesses  that  meet  the  criteria  for  a 
small  business  concern  established  by 
the  Small  Business  Administration 
under  section  3(a)  of  the  Small  Business 
Act  (12  U.S.C.  631)  are  eligible  for  this 
capital  treatment. 

(2)  For  purposes  of  this  part,  a 
qualifying  institution  is  a  bank  that  is 
well  capitalized.  In  addition,  by  order  of 
the  FDIC,  a  bank  that  is  adequately 
capitalized  may  be  deemed  a  quaUfying 
institution.  In  determining  whether  a 
bank  meets  the  qualifying  institution 
criteria,  the  prompt  corrective  action 


well  capitalized  and  adeqtiately 
capitalized  definitions  set  forth  in 
§  325.103  shall  be  used,  except  that  the 
bank's  capital  ratios  must  be  calciilated 
without  regard  to  the  preferential  capital 
treatment  for  transfera  of  small  business 
obligations  with  recourse  specified  in 
paragraph  (e)(1)  of  this  section.  The  total 
outstanding  amoimt  of  recourse  retained 
by  a  qualifying  institution  on  transfers 
of  small  business  obligations  receiving 
the  preferential  capital  treatment  cannot 
exceed  15  percent  of  the  institution's 
total  risk-based  capital.  By  order,  the 
FDIC  may  approve  a  higher  limit 

(3)  If  a  bank  ceases  to  be  a  qualifying 
institution  or  exceeds  the  15  percent  of 
capital  limit  under  paragraph  (e)(2)  of 
this  section,  the  preferential  capital 
treatment  will  continue  to  apply  to  any 
transfers  of  small  business  obligations 
with  recoiu^e  that  were  consimunated 
during  the  time  the  bank  was  a 
qualifying  institution  and  did  not 
exceed  such  limit. 

(4)  The  leverage  capital  ratio  of  a  bank 
shall  be  calculated  without  regard  to  the 
preferential  capital  treatment  for 
transfers  of  small  business  obligations 
with  recourse  specified  in  paragraph 
(e)(1)  of  this  section  for  piuposes  of: 

(i)  Determining  whether  a  bank  is 
adequately  capitalized, 
imdercapitalized,  significantly 
imdercapitalized,  or  critically 
undercapitalized  imder  the  prompt 
corrective  action  capital  category 
definitions  specified  in  §  325.103;  and 

(ii)  Applying  the  prompt  corrective 
action  reclassification  provisions 
specified  in  §  325.103(d),  regardless  of 
the  bank's  capital  level. 

•  »        •        •        » 

3.  Appendix  A  to  part  325  is  amended 
by  adding  a  new  paragraph  6  to  section 
n.B.  to  read  as  follows: 

Appendix  A  to  Part  325--Statement  of 
Policy  on  Risk-Based  Capital 

*  •        •        •        • 

n.  •  •  • 

B.  •  •  * 

6.  Small  Business  Loans  and  Leases  on 
Personal  Property  Transferred  with 
Recourse. — (a)  Notwithstanding  other 
provisions  of  this  appendix  A,  a  qualifying 
institution  that  has  transferred  small  business 
loans  and  leases  on  personal  property  (small 
business  obligations)  with  recourse  shall 
include  in  risk-weighted  assets  only  the 
amount  of  retained  recourse,  provided  two 
conditions  are  met.  First,  the  transaction 
must  be  treated  as  a  sale  under  generally 
accepted  accounting  principles  (GAAP)  and. 


second,  the  qualifying  institution  must 
establish  pursuant  to  GAAP  a  non-capital 
reserve  stifficient  to  meet  the  institution's 
reasonably  estimated  Uability  imder  the 
recourse  arrangement.  Only  loans  and  leas., 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  Small 
Business  Administration  under  section  3(a) 
of  the  Small  Business  Act  are  eligible  for  this 
capital  treatment 

(b)  For  purposes  of  this  appendix  A,  a 
qualifying  institution  is  a  bank  that  is  well 
capitalized.  In  addition,  by  order  of  the  FDIC, 
a  bank  that  is  adequately  capitalized  may  be 
deemed  a  qualifying  institution.  In 
determining  whether  a  bank  meets  the 
qualifying  institution  criteria,  the  prompt 
corrective  action  well  capitalized  and 
adequately  capitalized  definitions  set  forth  in 
§  325.103  shall  be  used,  except  that  the 
bank's  capital  ratios  must  be  calculated 
without  regard  to  the  preferential  capital 
treatment  for  transfers  of  small  business 
obligations  with  recourse  specified  in  sactioo 
II.B.6.(a)  of  this  appendix  A.  The  total 
outstanding  amount  of  recourse  retained  by 

a  qualifying  institution  on  transfers  of  small 
business  obligations  receiving  the 
preferential  capital  treatment  caimot  exceed 
15  percent  of  the  institution's  total  risk-based 
capital.  By  order,  the  FDIC  may  approve  a 
higher  limit. 

(c)  If  a  bank  ceases  to  be  a  qualifying 
institution  or  exceeds  the  IS  percent  of 
capital  limit  under  section  n.B.e.fb)  of  this 
appendix  A,  the  preferential  capital 
treatment  will  continue  to  apply  to  any 
transfers  of  small  business  obligations  with 
recourse  that  were  consummated  during  the 
time  the  bank  was  a  qualifying  institution 
and  did  not  exceed  such  limit 

(d)  The  risk-based  capital  ratios  of  a  bank 
shall  be  calculated  without  regard  to  the 
preferential  capital  treatment  for  transfers  of 
small  business  obligations  with  recourse 
specified  in  paragraph  (a)  of  this  section  for 
purposes  of: 

(i]  Determining  whether  a  bank  is 
adequately  capitalized,  undercapitaUzed, 
significantly  undercapitalized,  or  critically 
undercapitalized  under  the  prompt  corrective 
action  capital  category  definitions  specified 
in  §325.103;  and 

(ii)  Applying  the  prompt  corrective  action 
reclassification  provisions  specified  in 
$  325.103(d).  regardless  of  the  bank's  capital 
level. 
•         •         *         •         • 

By  the  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C  this  2Sth  day  of 
August,  1995. 

Federal  Dep>osit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

[FR  Doc.  95-21567  Filed  8-30-45;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Dociwt  No.  R-oerq 

Capital;  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
amending  its  risk-based  and  leverage 
capital  adequacy  guidelines  for  state 
member  banks  and  bank  holding 
companies  (collectively,  banking 
organizations)  to  implement  section  208 
of  the  Riegle  Commimity  Development 
and  Regulatory  Improvement  Act  of 
1994  (Riegle  Act).  Section  208  states 
that  a  qualifying  insured  depository 
institution  that  transfers  small  business 
loans  and  leases  on  personal  property 
with  recourse  shall  include  only  the 
amount  of  retained  recourse  in  its  risk- 
weighted  assets  when  calculating  its 
capital  ratios,  provided  that  certain 
conditions  are  met.  This  rule  will  have 
the  effect  of  lowering  the  capital 
requirements  for  small  business  loans 
and  leases  on  personal  property  that 
have  been  transferred  with  recoxuse  by 
qualifying  banking  organizations. 
EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhoger  H  Fugh,  Assistant  Director  (202/ 
728-5883);  Norah  Barger,  Manager  (202/ 
452-2402):  Thomas  R.  Boemio, 
Supervisory  Financial  Analyst  (202/ 
452-2982);  or  David  A.  Elkes,  Senior 
Financial  Analyst  (202/452-5218), 
Division  of  Banking  Supervision  and 
Regulation.  For  the  hearing  impaired 
only,  Telecommunication  Device  for  the 
Deaf  (TDD),  Dorothea  Thompson  (202/ 
452-3544),  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington.  D.C.  20551. 

SUPPLEMENTARY  INFORMATION: 

Backgroond 

The  Board's  current  regulatory  capital 
guidelines  are  intended  to  ensure  that 
banking  organizations  that  transfer 
assets  and  retain  the  credit  risk  inherent 
in  those  assets  maintain  adequate 
capital  to  support  that  risk.  For  banks, 
this  is  generally  accomplished  by 
requiring  that  assets  transferred  with 
recourse  continue  to  be  reported  on  the 
balance  sheet  in  their  regulatory  reports. 
Thus,  these  assets  are  included  in  the 
calculation  of  banks'  risk-based  and 
leverage  capital  ratios.  For  bank  holding 
companies,  transfers  of  assets  with 
recourse  are  reported  in  accordance 
with  generally  accepted  accounting 


principles  (GAAP).  GAAP  treats  most 
such  transactions  as  sales,  allowing  the 
assets  to  be  removed  from  the  balance 
sheet.  ■  For  piuposes  of  calculating  bank 
holding  companies'  risk-based  capital 
ratios,  however,  assets  sold  with 
recoiuse  that  have  been  removed  from 
the  balance  sheet  in  accordance  with 
^AAP  are  included  in  risk-weighted 
assets.  Accordingly,  banking 
organizations  are  generally  required  to 
maintain  capital  against  the  full  amoimt 
of  assets  transferred  with  recourse. 

Section  208  of  the  Riegle  Act,  which 
Congress  enacted  last  year,  directs  the 
federal  beinking  agencies  to  revise  the 
current  regulatory  capital  treatment 
applied  to  depository  institutions 
engaging  in  recourse  transactions  that 
involve  small  business  obligations. 
Specifically,  the  Riegle  Act  states  that  a 
qualifying  insured  depository 
institution  that  transfers  small  business 
loans  and  leases  on  personal  property 
(small  business  obligations)  with 
recourse  need  include  only  the  amount 
of  retained  recourse  in  its  risk- weighted 
assets  when  calculating  its  capital 
ratios,  rather  than  the  full  amount  of  the 
transferred  small  business  loans  with 
recoxuse  generally  required,  provided 
two  conditions  are  met.  First,  the 
transaction  must  be  treated  as  a  sale 
under  GAAP  and,  second,  the 
depository  institution  must  establish  a 
non-capital  reserve  in  an  amoimt 
sufficient  to  meet  the  institution's 
reasonably  estimated  liability  under  the 
recourse  airangement.  The  aggregate 
amount  of  recourse  retained  in 
accordance  with  the  provisions  of  the 
Act  may  not  exceed  15  percent  of  an 
in^tuticHi's  total  risk-based  capital  or  a 
greater  amoimt  established  by  the 
appropriate  federal  banking  agency.  The 
Act  also  states  that  the  preferential 
capital  treatment  set  forth  in  section  208 
is  not  to  be  applied  for  purposes  of 
determining  an  institution's  status 
under  the  prompt  corrective  action 
statute  (section  38  of  the  Federal 
Deposit  Insurance  Act). 

The  Riegle  Act  defines  a  qualifying 
institution  as  one  that  is  well 
capitalized  or,  with  the  approval  of  the 
appropriate  federal  banking  agency, 
adequately  capitalized,  as  these  terms 


are  set  forth  in  the  prompt  corrective 
action  statute.  For  purposes  of 
determining  whether  an  institution  is 
qualifying,  its  capital  ratios  must  be 
calculated  without  regard  to  the 
preferential  capital  treatment  that 
section  208  sets  forth  for  small  business 
obligations.  The  Riegle  Act  also  defines 
a  small  business  as  one  that  meets  the 
criteria  for  a  small  business  concern 
established  by  the  Small  Business 
Administration  under  section  3(a)  of  the 
Small  Business  Act.^ 

To  meet  the  statutory  requirements  of 
section  208  of  the  Riegle  Act,  the  Board 
issued  a  proposed  rule  amending  its 
risk-based  and  leverage  capital 
guidelines  for  state  member  banks  (60 
FR  6042,  February  1,  1995).  Although 
section  208  pertains  only  to  insured 
depository  institutions,  the  Board  also 
proposed  amending  its  risk-based 
capital  guidelines  for  bank  holding 
companies  in  order  to  maintain 
consistency  among  banking 
organizations  in  the  calculation  of 
regulatory  capital  ratios.^ 

The  proposal  noted  that  in  view  of  the 
requirement  that  the  preferential  capital 
treatment  set  forth  in  section  208  be 
disregarded  for  prompt  corrective  action 
purposes,  the  Board  exp>ected  that  it  also 
would  disregard  the  preferential  capital 
treatment  for  purposes  of  determining 
limitations  on  an  institution's  ability  to 
borrow  from  the  discount  window  and 
that  it  would  consider  disregarding  this 
treatment  for  purposes  of  determining  a 
correspondent's  capital  level  under  the 
limitations  of  the  Board's  Regulation  F 
(limitations  on  interbank  liabilities). 
The  regulations  governing  these  matters 
are  based  in  part  on  regulations 
implementing  the  prompt  corrective 
action  statute.  The  comment  period  on 
the  Board's  proposal  ended  on  February 
27,  1995. 

Comments  Received 

In  response  to  its  proposal,  the  Board 
received  letters  from  four  pubUc 
commenters  consisting  of  three  banking 
organizations  and  one  banking  trade 
association.  All  four  organizations 


■  The  GAAP  treatment  focuses  on  the  transfer  of 
benefits  rather  than  the  retention  of  risk  and,  thus, 
allows  a  transfer  of  receivables  with  recourse  to  be 
accounted  for  as  a  sale  if  the  transferor  (1) 
surrenders  control  of  the  future  economic  benefits 
of  the  asset8v(2)  is  able  to  reasonably  estimate  its 
obligations  under  the  recourse  provision,  and  (3)  is 
not  obligated  to  repun:hase  the  assets  except 
pursuant  to  the  recourse  provision.  In  addition,  the 
transferor  must  establish  a  separate  liability  account 
equal  to  the  estimated  probable  losses  under  the 
recourse  provision  (GAAP  recourse  liability 
account). 


2  See  15  U.S.C  631  et  seq.  The  Small  Business 
Administration  has  implemented  regulations  setting 
forth  the  criteria  for  a  small  business  concern  at  13 
CFR  121.101-121.2106.  For  most  industry 
categories,  the  regulation  defmes  a  small  business 
concern  as  one  with  500  or  fewer  employees.  For 
some  industry  categories,  a  small  business  concern 
is  defined  in  terms  of  a  greater  or  lesser  number  of 
employees  or  in  terms  of  a  specified  threshold  of 
annual  receipts. 

^The  Board  did  not  propose  amending  its 
leverage  capital  guidelines  for  bank  holding 
companies  since  all  transfers  with  recourse  that  are 
treated  as  sales  under  GAAP  are  already  removed 
from  a  transferring  bank  holding  company's  balance 
sheet  and,  thus,  are  not  included  in  the  calculation 
of  its  leverage  ratio. 
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supported  the  Board's  proposal  to  lower 
the  capital  requirements  for  both  state 
member  banks  and  bank  holding 
companies  on  recourse  transactions 
associated  with  transfers  of  small 
business  loans  and  leases.  Three 
respondents  favored  extending  the 
preferential  capital  treatment  to  other 
types  of  assets.  Two  commenters  argued 
that  not  appljdng  the  preferential  capital 
treatment  for  purposes  of  determining 
an  institution's  prompt  corrective  action 
category,  its  ability  to  borrow  from  the 
discount  window,  or  limitations  on 
interbank  liabilities  would  diminish  the 
benefits  of  the  proposed  capital 
treatment. 

Three  respondents  noted  that  under 
the  proposal,  capital  would  be  required 
to  be  maintained  for  the  entire  amount 
of  recourse  retained  while  fiulher 
requiring  that  a  liability  reserve  be 
established  for  expected  future  losses 
associated  with  the  recourse 
arrangements.  These  commenters  stated 
that  this  requirement  would  result  in  a 
partial  duplication  of  capital  charges 
and,  accordingly,  argued  that  the 
retained  recourse  liabiUty  should  be 
reduced  by  the  amount  of  the  reserve 
before  calculating  capital  requirements. 

Final  Role 

After  consideration  of  the  comments 
received  and  further  deUberation  on  the 
issues  involved,  the  Board  is 
implementing  section  208  of  the  Riegle 
Act  by  adopting  a  final  rule  amending 
the  risk-based  and  leverage  capital 
guidelines  for  state  member  banks.  In 
general,  the  final  rule  reduces  the 
amount  of  capital  that  banking 
organizations  are  required  to  hold 
against  small  business  obligations 
transferred  with  recourse.  The  final  rule 
provides  that  qualifying  institutions  that 
transfer  small  business  obUgations  with 
recourse  are  required,  for  risk-based 
capital  purposes,  to  maintain  capital 
only  against  the  amount  of  recourse 
retained  and,  for  leverage  ratio 
purposes,  are  not  required  to  maintain 
any  capital  at  all  against  such 
obligations  transferred  with  recourse, 
provided  two  conditions  are  met.  First, 
the  transaction  must  be  treated  as  a  sale 
under  GAAP  and,  second,  the 
transferring  institutions  must  estabUsh, 
pursuant  to  GAAP,  a  non-capital  reserve 
sufficient  to  meet  the  reasonably 
estimated  Uabilify  under  their  recourse 
arrangements. 

As  proposed,  to  maintain  consistency 
In  regulatory  capital  calculations  among 
the  banking  organizations,  the  Board  is 
also  issuing  a  parallel  final  amendment 
to  its  risk-based  capital  guidehnes  for 
bank  holding  companies.  The  Board 
notes  that  the  final  rule,  consistent  ivith 


section  208  and  its  proi>osal,  applies 
only  to  transfers  of  obligations  of  small 
businesses  that  meet  the  criteria  for  a 
small  business  as  established  by  the 
Small  Business  Administration.  The 
Board  also  notes  that  the  capital 
treatment  specified  in  section  208  and 
in  this  final  rule  for  transfers  of  small 
business  obligations  with  recourse  takes 
precedence  over  the  capital 
requirements  recently  implemented  for 
transactions  involving  low  levels  of 
recourse. 

In  setting  forth  this  final  rule,  the 
Board  has  considered  the  arguments 
made  by  commenters  for  reducing  the 
amount  of  retained  recourse  against 
which  capital  would  be  assessed  by  the 
amount  of  the  recourse  liabiUty  reserve 
that  is  estabUshed  pursuant  to  GAAP. 
Section  208,  however,  requires 
qualifying  institutions  selling  small 
business  obligations  with  recourse  to 
establish  and  maintain  a  reserve  equal 
to  the  amount  of  its  reasonable 
estimated  liability  under  the  recourse 
arrangement  and  maintain  capital 
against  the  amount  of  retained  recourse. 
The  Board  notes  that  the  reserve 
required  under  GAAP  for  the  reasonable 
estimated  liability  on  assets  transferred 
with  recourse  is  estabhshed  to  cover 
expected  losses  while  regulatory  capital 
is  maintained  to  absorb  unexpected 
losses  beyond  those  that  were  estimated 
and  expected.  Thus,  the  Board  believes 
that  it  is  appropriate  to  assess  risk-based 
capital  against  the  full  amount  of 
recourse,  as  well  as  require  the 
establishment  of  a  liability  reserve 
pursuant  to  GAAP. 

However,  the  final  rule  does  not,  as 
proposed,  amend  the  leverage  capital 
guidelines  for  state  member  banks  to 
require  that  the  off-balance  sheet 
amount  of  retained  recourse  on  small 
business  loans  sold  with  recourse  be 
included  in  the  calculation  of  the 
leverage  ratio.  The  Board  has  concluded 
that  the  leverage  ratio  should  continue 
to  be  based  primarily  on  the  amount  of 
average  total  on-balance-sheet  assets  as 
reported  in  the  Call  Report. 

The  Board's  final  rule  extends  the 
preferential  capital  treatment  for 
transfers  of  small  business  obligations 
with  recourse  only  to  qualifying 
institutions.  A  state  member  bank  will 
be  considered  quahfying  if,  pursuant  to 
the  Board's  prompt  corrective  action 
regulation  (12  CFR  208.30),  it  is  well 
capitalized  or,  by  order  of  the  Board, 
adequately  capitalized.*  Although  bank 


holding  companies  are  not  subject  to  the 
prompt  corrective  action  regulation, 
they  will  be  considered  qualifying 
under  the  Board's  final  rule  if  they  mSet 
the  criteria  for  well  capitaUzed  or,  by 
order  of  the  Board,  for  adequately 
capitalized  as  those  criteria  are  set  forth 
for  banks.  In  order  to  qualify,  an 
institution  must  be  determined  to  be 
well  capitalized  or  adequately 
capitalized  without  taking  into  account 
the  preferential  capital  treatment  the 
rule  provides  for  any  previous  transfers 
of  small  business  obUgations  with 
recourse. 

Under  the  final  rule,  the  total 
outstanding  amount  of  recourse  retained 
by  a  quahfying  banking  organization  on 
transfers  of  small  business  obUgations 
receiving  the  preferential  capital 
treatment  cannot  exceed  15  percent  of 
the  institution's  total  risk-based  capital.' 
By  order,  the  Board  may  approve  a 
higher  limit.  If  a  banking  organization  is 
no  longer  quaUfying  (i.e.,  becomes  less 
than  well  capitalized)  or  exceeds  the 
established  limit,  it  will  not  be  able  to 
apply  the  preferential  capital  treatment 
to  any  transfers  of  small  business 
obligations  with  recourse  that  occur 
while  the  institution  is  not  quaUfied  or 
above  the  capital  limit.  However,  those 
transfers  of  small  business  obUgations 
with  recourse  that  were  completed 
while  the  banking  organization  was 
qualified  and  before  it  exceeded  the 
estabUshed  limit  of  15  percent  of  total 
risk-based  capital  will  continue  to 
receive  the  preferential  capital  treatment 
even  when  the  institution  is  no  longer 
quaUfied  or  the  amount  of  retained 
recourse  on  such  transfers  subsequently 
exceeds  the  capital  limitation. 

Section  208(t)  provides  that  the 
capital  of  an  insured  depository 
institution  shaU  be  computed  without 
regard  to  section  208  when  determining 


'Under  12  CFR  208.30,  a  sute  member  bank  is 
deemed  to  be  well  capitalized  if  it:  1)  has  a  total 
risk-based  capital  ratio  of  10.0  percent  or  greater;  2) 
has  a  Tier  1  risk-bssed  capital  ratio  of  6.0  percent 
or  greater:  3)  has  a  leverage  ratio  of  5.0  percent  or 
greater  and  4)  is  not  subject  to  any  written 


agreement,  order,  capital  directive,  or  prompt 
corrective  action  directive  issued  by  tbe  Board 
pursuant  to  section  8  of  the  FDI  Act,  the 
International  Lending  Supervision  Act  of  1983,  or 
section  38  of  the  FDI  Act  or  any  r^ulation 
thereunder,  to  meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 

A  state  member  bank  is  deemed  to  be  adequately 
capitalized  if  it:  1)  has  a  total  risk-based  capiul 
ratio  of  8.0  or  greater;  2)  has  a  Tier  1  risk-based 
capital  ratio  of  4.0  percent  or  greater;  3]  has  a 
leverage  ratio  of  4.0  percent  or  greater  or  a  leverage 
ratio  of  3.0  percent  or  greater  if  the  bank  is  rated 
composite  1  under  the  CAMEL  rating  system  in  it* 
most  recent  examination  and  is  not  experiencing  or 
anticipating  significant  growth;  and  4)  does  not 
meet  the  definition  of  a  well  capitalized  bank. 

'Thus,  a  transfer  of  small  business  obligations 
with  recourse  that  results  in  a  qualifying  banking 
organization  retaining  recourse  in  an  amount 
greater  than  15  percent  of  its  total  risk-based  capital 
would  not  be  eligible  for  tbe  preferential  capital 
treatment,  even  though  the  organization's  anutunt  of 
retained  recourse  befofe  the  transfer  was  less  than 
15  percent  of  capital 
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whether  an  institution  is  adequately 
capitalized,  \mdercapitalized, 
significantly  undercapitalized,  or 
critically  undercapitalized  for  purposes 
of  prompt  corrective  action  under  the 
Board's  prompt  corrective  action 
regulation  (12  CFR  208.33(b)). 

The  caption  to  section  208(f)  of  the 
Riegle  Act,  "Prompt  Corrective  Action 
Not  Affected."  and  the  legislative 
history  indicate  section  208  was  not 
intended  to  afiiact  the  operation  of  the 
prompt  corrective  action  system.  See  S. 
Rep.  No.  103-169. 103d  Cong.,  1st  Sess. 
38, 69  (1993).  However,  the  statute  does 
not  include  "well  capitalized"  in  the  Ust 
of  capital  categories  not  affected.  The 
prompt  corrective  action  system  deals 
primarily  with  imposing  corrective 
sanctions  on  institutions  that  are  less 
than  adequately  capitahzed.  Therefore, 
allowing  a  bank  that  is  adequately 
capitalized  without  regard  to  section 
208  to  use  the  section's  capital 
provisions  for  purposes  of  determining 
whether  the  bank  is  well  capitalized 
generally  would  not  affect  the 
appUcation  of  the  prompt  corrective 
action  sanctions  to  the  bank.^  Other 
statutes  and  regulations  treat  a  bank 
more  favorably  if  it  is  well  capitalized 
as  defined  under  the  prompt  corrective 
action  statute,  but  these  provisions  are 
not  part  of  the  prompt  corrective  action 
system  of  sanctions.  Permitting  an 
institution  to  be  treated  as  well 
capitalized  for  piuposes  of  these  other 
provisions  also  will  not  affect  the 
imposition  of  prompt  corrective  action 
sanctions. 

There  is  one  provision  of  the  prompt 
corrective  action  system  that  coidd  be 
affected  by  treating  an  institution  as 
well  capitalized  rather  than  adequately 
capitahzed.  In  this  regard,  if  the 
institution's  condition  is  imsafe  and 
unsound  or  it  is  engaging  in  an  unsafe 
or  unsoimd  practice,  section  208.33(c) 
of  the  Board's  prompt  corrective  action 
regulation  (12  CFR  208.33(c))  authorizes 
the  Board  to  reclassify  a  well  capitalized 
institution  as  adequately  capitalized  and 
require  an  adequately  capitahzed 
institution  to  comply  with  certain 
prompt  corrective  action  provisions  as  if 


that  institution  were  undercapitaUzed. 
Because  the  text  and  legislative  history 
of  section  208  of  the  Riegle  Act  clearly 
indicate  that  Congress  did  not  intend  to 
affect  prompt  corrective  action 
sanctions,  the  Board  believes  that  the 
provisions  of  section  208  do  not  affect 
the  capital  calculation  for  piuposes  of 
reclassifying  a  bank  from  one  capital 
category  to  a  lower  capital  category, 
regardless  of  the  bank's  capital  level. 

Thus,  an  institution  may  use  the 
capital  treatment  described  in  section 
208  of  the  Riegle  Act  when  determining 
whether  it  is  well  capitahzed  for 
purposes  of  prompt  corrective  action  as 
well  as  for  other  regulations  that 
reference  the  well  capitahzed  capital 
category.'  An  institution  may  not  use 
the  capital  treatment  desGribBd  in 
section  208  when  determining  whether 
it  is  adequately  capitahzed, 
undercapitalized,  significantly 
imdercapitalized,  or  critically 
undercapitahzed  for  purposes  of  prompt 
corrective  action  or  other  regulations 
that  directiy  or  indirertly  reference  the 
prompt  corrective  action  capital 
categories.^  Furthermore,  the  capital 
ratios  of  an  institution  are  to  be 
determined  without  regard  to  the 
preferential  capital  treatment  described 
in  section  208  of  the  Riegle  Act  for 
pvirposes  of  being  reclassified  from  one 
capital  category  to  a  lower  category  as 
described  in  the  Board's  prompt 
corrective  action  regulation  (12  CFR 
208.33(c)). 

Section  208(g)  of  the  Riegle  Act 
required  that  final  regulations 
implementing  the  provisions  of  section 
208  be  promijigated  not  later  than  180 
days  after  the  date  of  the  statute's 
enactment,  i.e.,  by  March  22, 1995.  In 
order  to  meet  the  spirit  of  the  statute, 
the  preferential  capital  treatment  may  be 
applied  by  quahfying  banking 
organizations  for  those  transfers  of  small 
business  obligations  with  recourse  that 
occ\irred  on  or  after  March  22, 1995, 
provided  certain  conditions  are  met. 


'It  is  very  unlikely  but  theoretically  possible  for 
a  banking  organization  that  is  undercapitalized 
without  using  the  preferential  capital  treatment  in 
section  208  to  become  well  capitalized  if  the 
provisions  of  section  208  are  applied.  Since,  in  the 
Board's  view,  section  208  was  not  intended  to  affect 
prompt  corrective  action  sanctions,  allowing  an 
undercapitalized  institution  (without  taking  into 
account  section  208)  to  be  treated  as  well 
capitalized  (taking  into  consideration  section  208) 
would  be  an  inappropriate  application  of  the 
preferential  capital  treatment  permitted  under 
section  208.  Thus,  undercapitalized  banking 
organizations  will  not  be  able  to  use  the  capital 
provisions  of  section  208  for  purposes  of  improving 
their  prompt  corrective  action  capital  category. 


''  A  institution  that  is  subject  to  a  written 
agreement  or  capital  directive  as  discussed  in  the 
Board's  prompt  corrective  action  regulation  would 
not  be  considered  well  capitalized.  Also, 
undercapitalized  banking  organizations  will  not  be 
able  to  use  the  capital  provisions  of  section  208  for 
purposes  of  improving  their  prompt  corrective 
action  capital  category.  (See  footnote  6.) 

*  Under  the  provisions  of  section  208,  the  capital 
calculation  used  to  determine  whether  an 
institution  is  well  capitalized  differs  from  the 
calculation  used  to  determine  whether  an 
institution  is  adequately  capitalized.  As  a  result,  it 
is  possible  that  an  institution  could  be  well 
capitalized  using  one  calculation  (i.e.,  one  that 
considers  the  preferential  capital  treatment)  and 
adequately  capitalized  using  the  other  (i.e.,  one  that 
is  calculated  without  regard  to  the  preferential 
capital  treatment).  In  this  situation,  the  institution 
would  be  conaiderad  well  capitalized. 


The  Board  also  notes  that  Section 
208(a)  of  the  Riegle  Act  provides  that 
the  accounting  principles  apphcable  to 
the  transfer  of  small  business 
obhgations  with  recourse  contained  in 
reports  or  statements  required  to  be  filed 
with  the  federal  banking  agencies  by  a 
qualified  insured  depository  institution 
shall  be  consistent  with  GAAP.'  The 
Board,  in  consultation  with  the  other 
agencies  and  under  the  auspices  of  the 
Federal  Financial  Institutions 
Examinations  Council,  intends  to  ensure 
that  appropriate  revisions  are  made  to 
the  Consolidated  Reports  of  Condition 
and  Income  (Call  Reports)  and  the  Call 
Report  instructions  to  implement  the 
accounting  provisions  of  section  208. 

Regulatory  Flexibility  Act 

This  rule  reduces  the  capital 
requirements  on  transfers  with  recourse 
of  small  business  loans  and  leases  of 
personal  property.  Therefore,  pursuant 
to  section  605(b)  of  the  Regulatory 
Flexibihty  Act,  the  Board  hereby 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  business 
entities  (in  this  case,  small  banking 
organizations).  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  The  risk-based  capital 
guidelines  generally  do  not  apply  to 
bank  holding  companies  with 
consoUdated  assets  of  less  than  $150 
million;  thus,  the  rule  will  not  affect 
such  companies. 

Paperwork  Reduction  Act  and 
Regulatory  Burden 

The  Board  has  determined  that  this 
rule  will  not  increase  the  regulatory 
paperwork  biuden  of  banking 
(»ganizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Section  302  of  the  Riegle  Community 
Envelopment  and  Regulatory 
hnprovement  Act  of  1994  (Pub.  L.  103- 
325, 108  Stat.  2160)  requires  that  new 
regulations  take  effect  on  the  first  day  of 
the  calendar  quarter  following 
pubhcation  of  the  rule,  imless  the 
agency  determines,  for  good  cause,  that 
the  regulation  should  become  effective 
on  a  day  other  than  the  first  day  of  the 
next  quarter.  October  1, 1995  would  be 


'Transiiers  of  small  business  obligations  with 
recourse  that  are  consummated  at  a  time  when  the 
transferring  banking  organization  does  not  qualify 
for  the  preferential  capital  treatment  or  that  result 
in  the  organization  exceeding  the  IS  percent  capital 
limitation  will  continue  to  be  reported  in 
accordance  with  the  instructions  of  the 
Consolidated  Reports  of  Condition  and  Income  (Call 
Reports)  for  sales  of  assets  with  recourse.  The  Call 
Report  instructions  generally  require  banks 
transferring  assets  with  recourse  to  continue  to 
report  the  assets  on  their  balance  sheets. 
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the  first  day  of  the  calendar  quarter 
following  pubhcation  of  the  rule  that 
would  also  satisfy  the  requirements  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  553(d)).  The  Board  has  decided 
that  the  final  rule  should  be  effective 
immediately  since  the  rule  relieves  a 
regulatory  burden  on  banking 
organizations  that  transfer  small 
btisiness  obligations  with  recourse  by 
significantly  reducing  the  capital 
requirements  on  such  obhgations.  This 
immediate  effective  date  will  permit 
banks  to  treat  transfers  of  small  business 
obhgations  as  sales  and  to  reduce  the 
capital  requirement  for  any  such  sales. 
Also,  there  is  a  statutory  requirement  for 
the  banking  agencies  to  promulgate  final 
regulations  implementing  the  provisions 
of  section  208  by  March  22, 1995.  For 
these  same  reasons,  in  accordance  with 
5  U.S.C.  553(d)  (1)  and  (3),  the  Board 
Etnds  there  is  good  cause  not  to  follow 
the  30-day  notice  requirements  of  5 
U.S.C.  553(d)  and  to  make  tiie  final  rule 
effective  immediately. 

Ust  of  Subjects 

12  CFR  Part  208 

Accoimting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
parts  208  and  225  as  set  forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTTTUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  36.  248(a),  248(c), 
321-3388.  371d,  461,  481-486,  601,  611, 
1814, 1823(j),  1828(o),  18310. 1831p-l.  3105, 
3310.  3331-3351,  and  3906-3909;  15  U.S.C. 
78b.  78Ub),  781(g),  78l(i),  78o-4(c)(5).  78q. 
78q-l  and  78w;  31  U.S.C  5318;  42  U.S.C. 
4012a,  4104a.  4104b. 

2.  In  part  208,  appendix  A,  section 
ZTT.B.  is  amended  by  adding  a  new 
paragraph  5.  to  read  as  follows: 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


m. 


5.  Small  Business  Loans  and  Leases  on 
Personal  Property  Transferred  with  Recourse. 
a.  Notwitlistanding  other  provisions  of  this 
appendix  A,  a  qualifying  bank  that  has 
transferred  small  business  loans  and  leases 
on  personal  property  (small  business 
obligations)  with  recourse  shall  include  in 
weighted-risk  assets  only  the  amount  of 
retained  recourse,  provided  two  conditions 
are  met.  First,  the  transaction  must  be  treated 
as  a  sale  under  GAAP  and.  second,  the  bank 
must  establish  pursuant  to  GAAP  a  non- 
capital reserve  sufficient  to  meet  the  bank's 
reasonably  estimated  liability  under  the 
recourse  arrangement.  Only  loans  and  leases 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  Small 
Business  Administration  under  section  3(a) 
of  the  Small  Business  Act  are  eligible  for  this 
capital  treatment. 

b.  For  purposes  of  this  appendix  A.  a  bank 
is  qualifying  if  it  meets  the  criteria  set  forth 
in  the  Board's  prompt  corrective  action 
regulation  (12  CFR  208.30)  for  well 
capitalized  or,  by  order  of  the  Board, 
adequately  capitalized.  For  purposes  of 
determining  whether  a  bank  meets  the 
criteria,  its  capital  ratios  must  be  calculated 
without  regard  to  the  preferential  capital 
treatment  for  transfers  of  small  business 
obligations  with  recourse  specified  in  section 
m.B.S.a.  of  this  appendix  A.  The  total 
outstanding  amount  of  recourse  retained  by 

a  qualifying  bank  on  transfers  of  small 
business  obligations  receiving  the 
preferential  capital  treatment  cannot  exceed 
15  percent  of  the  bank's  total  risk-based 
capital.  By  order,  the  Board  may  approve  a 
higher  limit. 

c.  If  a  bank  ceases  to  be  qualifying  or 
exceeds  the  15  percent  capital  limitation,  the 
preferential  capital  treatment  will  continue  to 
apply  to  any  transfers  of  small  business 
obligations  with  recourse  that  were 
consimimated  during  the  time  that  the  bank 
was  qualifying  and  did  not  exceed  the  capital 
limit. 

d.  The  risk-based  capital  ratios  of  the  bank 
shall  be  calculated  without  regard  to  the 
preferential  capital  treatment  for  transfers  of 
small  business  obligations  with  recourse 
specified  in  section  III.B.S.a.  of  this  appendix 
A  for  purposes  of: 

(i)  Determining  whether  a  bank  is 
adequately  capitalized,  imdercapitalized,       ' 
significantly  undercapitalized,  or  critically 
undercapitalized  under  prompt  corrective 
action  (12  CFR  208.33(b));  and 

(ii)  Reclassifying  a  well  capitalized  bank  to 
adequately  capitalized  and  requiring  an 
adequately  capitalized  bank  to  comply  with 
certain  mandatory  or  discretionary 
supervisory  actions  as  if  the  bank  were  in  the 
next  lower  prompt  corrective  action  capital 
category  (12  CFR  208.33(c)). 
***** 

3.  In  part  208,  appendix  B,  section  II. 
is  amended  by  redesignating  paragraph 
c.  as  paragraph  g.  and  adding  new 
paragraphs  c,  d.,  e.,  and  f  to  read  as 
follows: 


Appendix  B  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Tier  1  Leverage  Measure 

***** 

n.  *  •  • 

c  Notwithstanding  other  provisions  of  this 
appendix  B,  a  qualifying  bank  that  has 
transferred  small  business  loans  and  leases 
on  personal  property  (small  business 
obligations)  with  recourse  shall,  for  purposes 
of  calculating  its  tier  1  leverage  ratio,  exclude 
from  its  average  total  consolidated  assets  the 
outstanding  principal  amount  of  the  small 
business  loans  and  leases  transferred  with 
recourse,  provided  two  conditions  are  met 
First,  the  transaction  must  be  treated  as  a  sale 
under  generally  accepted  accounting 
principles  (GAAP)  and.  second,  the  bank 
must  establish  pursuant  to  GAAP  a  non- 
capital reserve  sufficient  to  meet  the  bank's 
reasonably  estimated  liability  under  the 
recourse  arrangement.  Only  loans  and  leases 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  Small 
Business  Administration  under  section  3(a) 
of  the  Small  Business  Act  are  eligible  for  this 
capital  treatment 

d.  For  purposes  of  this  appendix  B,  a  bank 
is  qualifying  if  it  meets  the  criteria  set  forth 
in  the  Board's  prompt  corrective  action 
regulation  (12  CFR  208.30)  for  well 
capitalized  or,  by  order  of  the  Board, 
adequately  capitalized.  For  purposes  of 
determining  whether  a  bank  meets  these 
criteria,  its  capital  ratios  must  be  calculated 
without  regard  to  the  preferential  capital 
treatment  for  transfers  of  small  business 
obligations  with  recourse  specified  in  section 
II.C  of  this  appendix  B.  The  total  outstanding 
amoimt  of  recourse  retained  by  a  qualifying 
bank  on  transfers  of  small  business 
obligations  receiving  the  preferential  capital 
treatment  cannot  exceed  15  percent  of  the 
bank's  total  risk-based  capital.  By  order,  the 
Board  may  approve  a  higher  limit 

e.  If  a  bank  ceases  to  be  qualifying  or 
exceeds  the  15  percent  capital  limitation,  the 
preferential  capital  treatment  will  continue  to 
apply  to  any  transfers  of  small  business 
obligations  with  recourse  that  were 
consimmiated  during  the  time  that  the  bank 
was  qualifying  and  did  not  exceed  the  capital 
limit. 

f.  The  leverage  capital  ratio  of  the  bank 
shall  be  calculated  without  regard  to  the 
preferential  capital  treatment  for  transfers  of 
small  business  obligations  with  recourse 
specified  in  section  0  of  this  appendix  B  for 
piuposes  of: 

(i)  Determining  whether  a  bank  is 
adequately  capitalized,  undercapitalized, 
significantly  imdercapitalized,  or  critically 
undercapitalized  under  prompt  corrective 
action  (12  CFR  208.33(b));  and 

(ii)  Reclassifying  a  well  capitalized  bank  to 
adequately  capitalized  and  requiring  an 
adequately  capitalized  bank  to  comply  with 
certain  mandatory  or  discretionary 
supervisory  actions  as  if  the  bank  were  in  the 
next  lower  prompt  corrective  action  capital 
category  (12  CFR  208.33(c)). 
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PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK>N  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Aatkadtr- 12  U.S.C  1817(j)(13).  1818. 
18280.  18311.  1831p-l.  1843(c)(8).  1844(b), 
1972(1).  3106.  3108,  3310,  3331-3351,  3907, 
and  3909. 

2.  In  part  225,  appendix  A.  section 
in.B.  is  amended  by  adding  a  new 
paragraph  5.  to  read  as  follows: 

Appendix  A  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk'Based  Measure 


ni.  •  *  * 
B.*  *  * 

5.  Small  Business  Loans  and  Leases  on 
Personal  Property  Transferred  with  Recourse. 
a.  Notwithstanding  other  provisions  of  this 
appendix  A,  a  qualifying  banking 


organization  that  has  transferred  small 
business  loans  and  leases  on  p)ersonal 
prof)erty  (small  business  obligations)  with 
recourse  shall  include  in  weighted-risk  assets 
only  the  amount  of  retained  recourse, 
provided  two  conditions  are  met  First,  the 
transaction  must  be  treated  as  a  sale  under 
GAAP  and,  second,  the  banking  organization 
must  establish  pursuant  to  GAAP  a  non- 
capital reserve  sufficient  to  meet  the 
organization's  reasonably  estimated  liability 
under  the  recourse  arrangement.  Only  loans 
and  leases  to  businesses  that  meet  the  criteria 
for  a  small  business  concern  established  by 
the  Small  Business  Administration  under 
section  3(a)  of  the  Small  Business  Act  are 
eligible  for  this  capital  treatment. 

b.  For  purposes  of  this  appendix  A,  a 
bcmking  organization  is  qualifying  if  it  meets 
the  criteria  for  well  capitalized  or,  by  order 
of  the  Board,  adequately  capitalized,  as  those 
criteria  are  set  forth  in  the  Board's  prompt 
corrective  action  regulation  for  state  member 
banks  (12  CFR  208.30).  For  purposes  of 
determining  whether  an  organization  meets 
these  criteria,  its  capital  ratios  must  be 
calculated  without  regard  to  the  capital 


treatment  for  transfers  of  small  business 
obligations  with  recourse  specified  in  section 
m.B.S.a.  of  this  appendix  A.  The  total 
outstanding  amount  of  recourse  retained  by 
a  qualifying  banking  organization  on 
transfers  of  small  business  obligations 
receiving  the  preferential  capital  treatment 
cannot  exceed  1 5  percent  of  the 
organization's  total  risk-based  capital.  By 
order,  the  Board  may  approve  a  higher  limit 
c  If  a  bank  holding  company  ceases  to  be 
qualifying  or  exceeds  the  15  percent  capital 
limitation,  the  preferential  capital  treatment 
will  continue  to  apply  to  any  transfers  of 
small  business  obligations  with  recourse  that 
were  consummated  during  the  time  that  the 
organization  was  qualifying  and  did  not 
exceed  the  capital  limit. 
•         •         *         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  25, 1995. 
Jennifiv  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-21607  Filed  8-30-95;  8:45  am] 
BNJJNO  COOE  «2ie-01-P 
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Part  VII 
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Rislc-Based  Capital  Requirements  Transfer 
of  Assets  With  Recourse;  Finai  Rule 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12CFRPart5e7 

[No.  05-159] 

RIN  1550-nAA81 

Risii-Based  Capital  Requirements 
Transfer  of  Assets  With  Recourse 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  hiterim  rule  with  request  for 
comment. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its  risk- 
based  capital  standards  as  required  by 
sections  208  and  350  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(the  Riegle  Act). 

Section  208  of  the  Riegle  Act  is 
Intended  to  facilitate  the  origination  and 
sale  of  small  business  loans  and  leases 
of  personal  property  by  providing  a 
more  favorable  risk-based  capital 
treatment  for  transfers  of  sudi  loans  and 
leases  with  recourse.  The  OTS  is 
amending  12  CFR  Part  567  to  permit 
quahfying  institutions  to  elect  to  use 
this  more  favorable  capital  treatment. 

Because  the  OTS  capital  rules  already 
incorporate  the  requirenients  of  section 
350  of  the  Riegle  Act,  the  agency  does 
not  propose  regulatory  revisions 
implementing  this  provision. 

DATES:  The  interim  rule  is  effective 
August  31, 1995.  Comments  on  this 
interim  rule  must  be  received  by 
October  30, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Chief,  Dissemination 
Branch.  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552,  Attention:  Docket  No.  95-159. 
These  submissions  may  be  hand 
dehvered  to  1700  G  Street  NW.,  from 
9:00  a.m.  to  5:00  p.m.  on  business  days; 
they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Comments  will  be  available  for 
inspection  at  1700  G  Street  NW.,  from 
1:00  p.m.  imtil  4:00  p.m.,  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Connolly,  Senior  Program  Manager 
for  Capital  Policy  (202/906-6465). 
Supervision;  or  Karen  Osterloh, 
Counsel,  Banking  and  Finance  (202/ 
906-6639),  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington,  DC  20552. 


SUPPI.EMENTARY  INFORMATION: 
I.  Background 

The  OTS  is  amending  its  risk-based 
capital  requirements,  as  necessary,  to 
implement  sections  208  and  350  of  the 
Ri^e  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325, 108  Stat  2160  (Riegle 
Act).  These  sections  address  the 
treatment  of  recourse  obligations  under 
the  risk-based  capital  rules.  A  recourse 
obligation  arises,  for  example,  when  a 
savings  associatioh~lransfers  a  loan  or 
morigage-related  security  subject  to  an 
agreement  to  repurchase  or  replace  the 
loan  or  seciirity  if  the  underlying 
borrower  defaults. 

The  Office  of  the  Comptroller  of  theg; 
Cturency.  the  Federal  Reserve  Board 
and  the  Federal  Deposit  Insurance 
Corporation  '  are  also  in  the  process  of 
develojHng  and  issuing  rules 
implementing  sections  208  and  350  of 
the  Riegle  Act. 

n.  Current  Treatment  of  Recourse 
Obligations  Under  OTS  Risk-Based 
Capital  Regulations 

Under  nurent  OTS  risk-based  capital 
regulations,  the  full  value  of  assets  sold 
with  recourse  must  be  included  in  total 
assets  and  multlpUed  by  the  appropriate 
risk-weight  percentage.  Savings 
associations  are  required  to  hold  capital 
equal  to  8  percent  of  the  risk-weighted 
value  of  the  assets  sold.^ 

However,  an  alternative  rule 
(commcmly  called  the  "low-level 
recoiuse  rule")  appUes  whenever  the 
foregoing  requirements  would  result  in 
a  capital  charge  greater  than  the  savings 
association's  maximum  recourse 
liability  on  the  assets  sold.  Under  these 
circumstances,  instead  of  including  the 
assets  sold  in  an  association's  risk- 
weighted  assets,  the  savings 
association's  risk-based  capital 
requirement  is  simply  increased  by  an 
amount  equal  to  the  association's 
maximiun  recourse  liability.' 

Additionally,  if  the  association  is 
required  under  generally  accepted 
accounting  principles  (GAAP)  to 
estabUsh  a  recourse  Uability  account  to 
absorb  estimated  probable  losses  from 
the  recourse  obligation,  the  amoimt  of 
capital  required  is  reduced.*  When  the 
low-level  recourse  rule  appUes,  the 
amount  of  the  recourse  obligation  would 
be  deducted  from  the  maximum 
contractual  obligation.  When  the  low- 
level  recourse  rule  does  not  apply,  the 
amoimt  of  the  recourse  liabiUty  account 


■  These  agencies  with  the  OTS  are  collectively 
referred  to  as  "the  Banking  Agencies." 
2 12  CFR  567.6(a)(2)(i)(C). 
5 12  CFR  567.6(a)(2)(i)(C). 
*59  FR  27116.  27122,  n.l7  (May  25, 1994). 


would  be  deducted  from  the  amoimt  of 
the  transferred  assets. 

The  following  example  illustrates 
how  the  foregoing  rules  work.  If  an 
association  transfers  a  $1,000  pool  of 
small  business  loans  with  unlimited 
recourse,  it  would  be  required  to  hold 
capital  equal  to  8  percent  of  $1,000  (an 
$80  capital  charge).  However,  if  the 
association  limits  its  maximum 
contractual  recourse  obUgation  to  $30, 
the  capital  requirement  would  be 
limited  to  $30  imder  the  low-level 
recourse  rule.  Moreover,  if  the 
association  is  required  to  establish  a 
recourse  liabiUty  accoimt  of  $10  under 
GAAP,  the  capital  charge  would  be 
reduced  to  $20. 

m.  Section  350  of  the  Riegle  Act 

Section  350(b)(1)  of  the  Riegle  Act 
provides  that  "(tlhe  amount  of  risk- 
based  capital  required  to  be  maintained, 
under  regulations  prescribed  by  the 
appropriate  Federal  banking  agency,  by 
any  insured  depository  institution  with 
respect  to  assets  transferred  with 
recourse  by  such  institution  may  not 
exceed  the  maximum  amount  of 
recourse  for  which  such  institution  is 
contraptually  Uable  under  the  recourse 
agreement."  The  OTS  capital  rule, 
described  above,  already  incorporates 
this  "low-level  recourse"  approach  at  12 
CFR  567.6(a)(2)(i)(C). 

Section  350(b)(2)  permits  the  OTS  to 
impose  a  hi^er  capital  charge  if  it 
determines  that  a  higher  capital 
requirement  is  necessary  for  the  savings 
association's  safety  and  soimdness. 
Consistent  with  this  section,  the  OTS 
has  retained  the  authority  to  increase 
this  capital  charge  under  appropriate 
drcmnstances.* 

Accordingly,  the  OTS  has  determined 
that  it  does  not  need  to  take  further 
action  to  implement  section  350  of  the 
Riegle  Act. 

Tne  OTS,  however,  solicits  comment 
on  its  current  approach  for  factoring 
associations'  capital  requirements  under 
the  low-level  recourse  approach  into 
their  total  risk-based  capital  ratio  and 
Tier  1  (core)  risk-based  capital  ratio.  The 
numerator  in  these  ratios  is  the  actilal 
amount  of  risk-based  or  core  capital, 
respectively,  held  by  an  association.  The 
denominator  is  the  total  risk-weighted 
assets  held  by  an  association.  These 
ratios  are  used  to  assess  associations' 
capital  positions  and  to  determine 
capital  categories  for  purposes  of  the 
prompt  corrective  action  (PCA) 
provisions  of  section  38(b)  of  the 
Federal  Deposit  Insurance  Act.  12 
U.S.C.  18310.*  As  OTS  regulations  are 


'  12  CFR  567.3. 

»  See  12  CFR  Part  565. 
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currently  worded,  an  association  that 
utihzes  the  low-level  recourse  rule 
merely  adds  the  amount  of  its  maximum 
contractual  recourse  obligation  to  its 
capital  requirement.  Furthermore,  the 
amoimt  of  assets  sold  subject  to  the  low- 
level  recourse  is  not  included  in  the 
association's  total  risk-weighted  assets. 
Thus,  when  the  aforementioned  capital 
ratios  under  the  PCA  provisions  are 
computed,  adjustments  must  be  made  to 
ensure  that  the  ratios  take  into  account 
a  savings  association's  low-level 
recourse  exposure. 

The  OTS  currently  permits 
associations  to  use  the  more  favorable  of 
two  adjustment  computations.  A  savings 
association  may  either:  (1)  Deduct  its 
aggregate  low-level  recourse  capital 
requirement  from  the  capital  amount 
(i.e.,  the  numerator)  in  calculating  these 
ratios;  or  (2)  add  its  low-level  recourse 
capital  requirement  multiplied  by  12.5 
(i.e.,  the  reciprocal  of  the  8  percent 
capital  requirement)  to  its  risk- weighted 
assets  (i.e.,  the  denominator)  in 
calculating  the  ratios.  These  alternative 
methods  for  calculating  an  association's 
Tier  1  risk-based  capital  ratio  and  total 
risk-based  capital  ratio  are  set  forth  in 
Appendix  B  to  section  120,  "Capital 
Adequacy,"  of  the  OTS  Regulatory 
Handbook:  Thrift  Activities  (January, 
1994).  The  Banking  Agencies  are 
considering  other  alternatives  including 
requiring  all  institutions  to  follow 
option  (2)  described  above.  The  OTS 
specifically  requests  comment  on  this 
approach. 

IV.  Section  208  of  the  Riegle  Act 

Section  208  of  the  Riegle  Act 
prescribes  accounting  principles  and 
establishes  modified  capital  rules  for 
transfers  of  small  business  loans  and 
leases  of  personal  property  with 
recourse  (small  business  obligations)  by 
qualified  insured  depository 
institutions.  The  term  "small  business" 
means  a  business  that  meets  the  criteria 
for  a  small  business  concern  established 
by  the  Small  Business  Administration 
under  section  3(a)  of  the  Small  Business 
Act.'  Under  section  208(c),  an  insured 
depository  institution  is  a  qualified 
institution,  if  it:  (1)  Is  well  capitalized 
for  PCA  purposes,  or  (2)  is  adequately 
capitahzed  for  PCA  purposes  and  has 
obtained  approval  to  apply  the  modified 
capital  rules  bora  the  appropriate 
Federal  banking  agency.*  The  OTS 
soUcits  comments  on  how  it  should 


'  See  15  U.S.C  632(a)  and  13  CFR  Part  121 
(1995). 

*  See  Section  208(i)(l)  and  (7).  Detenninations  as 
to  whether  a  savings  association  is  a  qualified 
institution  are  made  without  regard  to  the 
accounting  principles  or  capital  requirements  set 
forth  in  section  208(a)  and  (b).  See  Section  208(c). 


determine  whether  an  adequately 
capitahzed  association  should  be 
permitted  to  use  the  modified  capital 
rule  imder  section  208. 

Under  section  208(a),  accounting 
principles  apphcable  to  the  transfer  of  a 
small  business  loan  or  lease  of  personal 
property  with  recourse  and  contained  in 
reports  or  statements  required  to  be  filed 
with  the  appropriate  Federal  banking 
agency  by  a  quahfied  insured  depository 
institution,  must  be  consistent  with 
GAAP.  The  OTS  currently  requires 
savings  associations  to  comply  with 
GAAP  in  their  financial  reports  and 
statements,  including  the  reporting  of 
transfers  of  assets  with  recourse.' 
Accordingly,  no  regulatory  amendments 
are  required  to  implement  section 
208(a). 

Section  208(b)  prescribes  modified 
risk-based  capital  requirements  for 
transfers  of  small  business  loans  or 
leases  of  personal  property  with 
recourse  that  are  sales  under  GAAP. 
This  modified  risk -based  capital 
treatment  permits  a  qualified  insured 
depository  institution  to  include  in  its 
risk-weighted  assets,  for  the  purposes  of 
apphcable  capital  standards  and  other 
capital  measures,  only  the  amount  of  the 
retained  recourse  multiplied  by  the 
appropriate  risk-weight  percentage.  For 
example,  if  an  association  sold  a  $1,000 
pool  of  small  business  loans  with 
recourse,  but  limited  its  recourse 
liabiUty  to  the  first  $100  dollars  of  loss 
on  the  pool,  section  208(b)  would  Umit 
the  apphcable  capital  charge  to  $8.00  (8 
percent  of  the  $100  of  retained 
recourse). 

By  contrast,  current  OTS  risk-based 
capital  regulations  require  savings 
associations  to  include  in  risk-weighted 
assets  the  full  value  of  assets  transferred 
vdth  recourse  multiphed  by  the 
appropriate  risk-weight  percentage.  If 
the  current  rule  were  apphed  to  die 
foregoing  example,  the  association's 
capital  charge  would  be  8  percent  of  the 
$1,000  pool  of  transferred  assets 
resulting  in  an  $80  capital  charge,  rather 
than  the  $8.00  capital  charge  under 
section  208(b). 

To  be  eligible  for  the  preferential 
capital  treatment  under  section  208(b),  a 
quahfied  institution  must  "estabUsh  and 
maintain  a  reserve  equal  to  an  amouilt 
sufficient  to  meet  the  reasonable  ^ 
estimated  Uability  of  the  institution 
under  the  recourse  arrangement."  The 
OTS  capital  rule  follows  GAAP  in 
determining  when  to  treat  transfers  with 
recourse  as  sales  and  how  those  sales 
must  be  accounted  for.  Accordingly,  the 
OTS  already  requires  transferors  of 
assets  with  recourse  to  accrue,  as  a 


separate  liabiUty,  an  amount  sufficient 
to  absorb  their  estimated  probable  losses 
under  the  recourse  provision  for  the  life 
of  the  assets  transferred. 

Section  208(d)  limits  the  aggregate 
amount  of  recourse  that  may  be  retained 
by  a  qualified  insured  depository 
institution  with  respect  to  transactions 
that  are  accorded  the  modified  capital 
treatment.  Under  this  provision,  the 
total  outstanding  amount  of  recourse 
retained  by  the  institution  and  accorded 
the  modified  capital  treatment  may  not 
exceed  15  percent  of  the  association's 
risk-based  capital  or  such  greater 
amount  as  may  be  estabUshed  by  the 
appropriate  Federal  banking  agency  by 
regulation  or  order.  The  rule  sets  the 
limit  under  section  208(d)  at  15  percent 
of  the  associaUon's  total  capital  under 
12  CFR  567.5(c)(4). 

Furthermore,  section  208(e)  provides 
that  if  an  institution  exceeds  the 
aggregate  limit  or  if  it  loses  its  qualified 
status,  transactions  completed  while  the 
institution  was  qualified  continue  to 
receive  the  favorable  capital  treatment. 
This  provision  is  incorporated  in  the 
rule  at  12  CFR  567.6(a)(3)(iv). 

Section  208  contains  two  provisions 
that  permit  the  agency,  by  regulation,  to 
modify  the  requirements  specified  in 
the  statute.  As  noted  above,  section 
208(d)(2]  permits  the  agency  to  increase 
the  15  percent  aggregate  limit.  In 
addition,  section  208(h)  authorizes  the 
OTS  to  estabUsh  an  alternative  system 
governing  the  amount  of  capital  and 
reserves  for  smaU  business  obligations. 
The  OTS  has  elected  not  to  implement 
these  discretionary  alternative 
provisions  at  this  time. 

Section  208(f)  states,  "The  capital  of 
an  insured  depository  institution  shall 
be  computed  without  regard  (to  section 
208)  in  determining  whether  the 
institution  is  adequately  capitalized, 
undercapitaUzed,  significantly 
undercapitaUzed,  or  criticaUy 
undercapitaUzed  under  section  38  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831o)."  Section  1831o  addresses 
prompt  corrective  action. 

The  capUon  to  section  208(f).  "Prompt 
Corrective  Action  Not  Affected,"  and 
the  legislative  history  indicate  that 
section  208  was  not  intended  to  affect 
the  prompt  corrective  action  system. '° 
However,  the  statute  does  not  include 
"weU  capitahzed"  in  the  Ust  of  capital 
categories  not  affected. 

The  prompt  corrective  action  system 
deals  primarily  with  imposing 
corrective  sanctions  on  associations  that 
are  less  than  adequately  capitalized. 
Therefore,  allowing  an  association  that 


»  12  CFR  562.2(b)(1995). 


'»  See  S.  Rep.  No.  103-169.  103d  Cong..  1st  Sess. 
38.  69  (1993). 
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is  adequately  capitalized  without 
section  208 ' '  to  use  the  modified 
capital  treatment  under  section  208  for 
purposes  of  determining  whether  it  is 
well  capitalized  generally  would  not 
affect  the  application  of  die  prompt 
corrective  action  sanctions  to  the 
association.  Other  statutes  and 
regulations  treat  an  association  more 
favorably  if  it  is  well  capitalized  (as 
defined  imder  the  prompt  corrective 
action  statute),  but  these  provisions  are 
not  part  of  the  prompt  corrective  action 
system  of  sanctions.  Permitting  an 
association  be  treated  as  well 
capitalized  for  purposes  of  these  other 
provisions  also  wiU  not  affect  t|ie 
imposition  of  prompt  corrective  action 
sanctions. 

There  is  one  provision  of  the  prompt 
corrective  action  system  that  could  be 
affected  by  treating  an  association  as 
well  capitahzed,  rather  than  adequately 
capitalized.  If  the  OTS  determines  that 
an  association  is  in  an  unsafe  or 
imsound  condition  or  is  engaging  in  an 
imsafe  or  unsound  practice,  section 
1831o(g)  authorizes  the  OTS— (1)  to 
reclassify  a  well  capitahzed  association 
as  adequately  capitalized,  and  (2)  to 
require  an  adequately  capitalized 
association  to  comply  with  certain 
prompt  corrective  action  provisions  as  if 
the  association  were  luidercapitalized. 
Because  the  text  and  legislative  history 
of  section  208  clearly  indicate  that 
Congress  did  not  intend  to  affect  prompt 
corrective  action,  the  OTS  believes  that 
section  208  does  not  affect  the  capital 
calculation  for  purposes  of  section 
1831o(g),  regardless  of  the  association's 
capital  level. 

Thus,  an  association  may  use  the 
capital  treatment  described  in  section 
208  when  determining  whether  it  is 
well  capitalized  for  purposes  of  prompt 
corrective  action  (except  12  U.S.C. 
1831o(g)),  as  well  as  for  other 
regulations  that  reference  the  well 
capitalized  capital  category.  *^  An 
association  may  not  use  the  capital 
treatment  described  in  section  208  when 
determining  whether  it  is  adequately 
capitalized,  undercapitalized, 


■ '  It  U  very  unlikely,  but  theoretically  possible 
that  an  association  that  is  undercapitalized  without 
section  208  would  become  well  capitalized  if  it 
applied  the  modified  capital  treatment  under 
section  206.  Because  section  208  was  not  intended 
to  affect  prompt  corrective  action  and  because 
allowing  an  undercapitalized  association  to  become 
well  capitalized  would  affect  prompt  corrective 
action,  the  OTS  believes  that  section  208  does  not 
allow  an  undercapitalized  association  to  use  the 
modified  capital  treatment  to  become  well 
capitalized  for  the  purposes  of  prompt  corrective 
action. 

'2  An  association  that  is  subject  to  a  written 
agreement  or  capital  directive  as  discussed  in  the 
OTS's  prompt  corrective  action  regulation  would 
not  be  considered  to  be  well  capitalized. 


significantly  undercapitalized,  or 
critically  imdercapitalized  for  purposes 
of  prompt  corrective  action  or  other 
regulations  that  directly  or  indirectly 
reference  the  prompt  corrective  action 
capital  categories. '3  No  association  may 
use  the  capital  treatment  under  section 
208  for  purposes  of  12  U.S.C.  1831o(g). 
The  following  is  a  summary  of  the 
applicable  rules: 

(1)  Associations  that  are  well 
capitalized  without  using  section  208. 
These  associations  are  "quahfying"  and 
may  apply  section  208  to  any  transfers 
of  small  business  obligations  with 
recourse  (up  to  the  15%  of  capital  limit), 
for  all  purposes  except  12  U.S.C. 
18300^. 

(2)  Associations  that  are  adequately 
capitalized  without  using  section  208, 
but  have  written  permission  from  the 
OTS  to  use  section  208.  These 
associations  are  also  "qualifying"  and 
may  apply  section  208  to  any  transfers 
of  small  business  obUgations  with 
recourse  (up  to  the  15%  of  capital  limit), 
for  all  purposes  except  12  U.S.C. 
18300(g). 

(3)  Ail  other  associations.  Other  types 
of  associations  are  not  "qualifying"  and 
cannot  apply  section  208  to  new 
obhgations.  However,  if  the  association 
qualified  in  the  past,  it  may  continue  to 
apply  section  208  to  obligations  arising 
out  of  transfers  that  occurred  while  the 
association  was  qualified,  for  purposes 
of  determining  capital  under  Part  567.'* 
However,  section  208  may  not  be  used 
by  these  associations  for  purposes  of 
prompt  corrective  action  or  other 
regulations  that  directly  or  indirectly 
reference  prompt  corrective  action 
capital  categories. 

The  OTS  will  not  object  if  an 
association  decides  to  apply  the  capital 
treatment  described  in  this  rule  as  of 
March  22, 1995,  because  this  is  the  date 
by  which  the  regulatory  changes 
prescribed  by  the  Riegle  Act  were  to 
have  become  effective. 

The  OTS  solicits  comment  on  all 
aspects  of  this  rule  and  any  other  issues 
related  to  its  implementation  of  sections 
208  and  350. 

The  Banking  Agencies  are  in  the 
process  of  reviewing  other  regulations 
and  written  poUcies  relating  to  transfers 


■  >  Under  section  208,  the  capital  calculation  used 
to  determine  whether  an  association  is  well 
capitalized  differs  from  the  calculation  used  to 
determine  whether  an  association  is  adequately 
capitalized.  As  a  result,  it  is  possible  that  an 
institution  could  be  well  capitalized  using  one  ' 
calculation  and  adequately  capitalized  using  the 
other.  In  this  situation,  the  institution  would  be 
considered  well  capitalized. 

"E.g..  12  CFR  567.2  (minimum  capiUl 
requirements)  and  other  regulations  keyed  to  the 
OTS  minimum  capital  requirements  rather  than  the 
prompt  corrective  action  categories. 


of  assets  with  recourse.  They  intend  to 
make  comprehensive  revisions  of  their 
regulations  and  written  policies 
addressing  the  exposure  of  insured 
depository  institutions  to  credit  risk 
from  transfers  of  assets  with  recourse.  A 
notice  of  proposed  rulemaking  and 
advance  notice  of  proposed  rulemaking 
were  pubUshed  in  the  Federal  Register 
on  May  25, 1994. 's  The  Banking 
Agencies  are  working  together  on  this 
rulemaking  and  intend  to  take  further 
action  as  quickly  as  feasible. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act,  the  OTS 
hereby  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  changes  are  required  by 
statute  and  will  not  affect  savings 
associations'  risk-based  capital  for 
prompt  corrective  actions  purposes. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

VI.  Executive  Order  12866 

The  OTS  has  determined  that  this 
interim  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Under  the 
interim  rule,  some  associations' 
measured  risk-based  capital  ratios  may 
improve.  This  change,  however,  should 
have  no  material  effect  on  the  safety  and 
soundness  of  affiected  associations  and 
will  not  affect  their  measured  risk-based 
capital  for  prompt  corrective  action 
purposes. 

Vn.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995, 104  Pub. 
L.  104-4  (signed  into  law  on  March  22, 
1995),  requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  one  year.  If  the  budgetary  impact 
statement  is  required,  section  205  of  the 
Act  also  requires  an  agency  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  As  discussed  in  the 
preamble,  the  interim  rule  authorizes  an 
alternative  method  of  calculating  capital 
that  permits  savings  associations  to  elect 
to  hold  less  capital  for  certain  recourse 
obligations.  The  OTS  has  therefore 
determined  that  the  interim  rule  will 
not  result  in  expenditure  by  State,  local, 
or  tribal  governments  or  by  the  private 


•>See  59  FR  27116  (May  25. 1994). 
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sector  of  more  than  $100  miUion. 
Aocordingly,  sections  202  and  205  do 
not  apply. 

Vm.  Paperwcnrk  Reduction  Act  and 
Regulatory  Burden 

Hie  OTS  has  determined  that  this 
interim  rule  will  not  increase  the 
regulatory  paperwork  burden  on  savings 
associations  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Consequently,  no  information 
has  b«en  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Section  302  of  the  Riegle  Act  requires 
that  new  regulations  and  amendments 
to  regulations  that  impose  additional 
reporting,  disclosures,  or  other  new 
requirements  take  effect  on  the  first  date 
of  the  calendar  quarter  following 
pubhcation  of  the  rule  unless,  among 
other  things,  the  agency  determines,  for 
good  cause,  that  the  regulations  should 
become  effective  on  a  day  other  than  the 
first  day  of  the  next  quarter.  The  OTS 
believes  that  an  immediate  effective 
date  is  appropriate  since  the  interim 
rule  reUeves  a  regulatory  burden  on 
quahfying  savings  associations  that 
transfer  small  business  obhgations  with 
recourse  by  significantly  reducing  the 
capital  requirements  on  such 
obligations.  This  immediate  effective 
date  will  permit  quahfying  institutions 
to  reduce  the  amoimt  of  capital  they 
must  maintain  to  support  the  risk 
retained  in  these  transfers.  Moreover, 
the  OTS  does  not  anticipate  that  the 
immediate  appUcation  of  the  rules  will 
present  a  hardship  to  institutions  in 
terms  of  compUance.  Also,  there  is  a 
statutory  requirement  for  the  OTS  to 
promulgate  final  regulations 
implementing  the  provisions  of  section 
208  by  March  22, 1995.  For  these 
reasons,  the  OTS  has  determined  that 
this  effective  date  is  appropriate. 

K.  Administrative  Procedure  Act 

Section  208(g)  of  the  Riegle  Act 
requires  that  the  OTS  promulgate  final 
rules  implementing  section  208  no  later 
than  March  22, 1995.  The  OTS  has 
determined  that  the  notice  and  pubHc 
participation  that  are  ordinarily 
required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  (the  APA) 
before  a  regulation  may  take  effect 
would,  in  this  case,  be  impracticable 
due  to  the  time  constraints  imposed  by 
section  208(g).  In  addition,  advance 
pubhc  notice  and  comment  is 
unnecessary  because  the  interim  rule 
substantially  restates  the  provisions  of 
the  statute.  Further,  the  interim  rule 
would  permit  quahfying  institutions  to 
reduce  their  capital  levels,  thereby 
providing  these  institutions  with  greater 
lending  flexibihty.  Consequently,  the 


added  delay  that  would  result  from 
seeking  advance  notice  and  pubUc 
participation  could  potentially 
adversely  impact  credit  availabihty. 

Section  553(d)  of  the  APA  permits  the 
waiver  of  the  30-day  delayed  effective 
date  requirement  for  good  cause,  or 
where  a  rule  reUeves  a  restriction.  The 
OTS  beheves  that  the  limitations  of  time 
and  the  potential  loss  of  benefit  to 
affected  parties  during  the  pendency  of 
this  rulemaking  constitutes  good  cause 
to  waive  the  30-day  delayed  effective 
date  requirement.  The  OTS  further 
beheves  that  the  30-day  effective  date 
may  be  waived  because  the  rule  reheves 
a  restriction.  Accordingly,  the  interim 
rule  will  be  immediately  effective  upon 
pubhcation  in  the  Federal  Register. 
Nevertheless,  the  OTS  seeks  the  benefit 
of  pubhc  comment  before  adopting  a 
final  rule  on  this  subject.  Accordingly, 
the  OTS  invites  interested  persons  to 
submit  comments  during  the  60-day 
comment  period.  The  OTS  vnll  revise 
the  interim  nUe  as  appropriate  based  on 
these  comments. 

List  of  Subjects  in  12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Thrift 
Supervision  hereby  amends  Part  567, 
chapter  V,  tide  12,  Code  of  Federal 
Regiilation  as  set  forth  below: 

Subchapter  D— Regulations  Appllcabia  to 
All  Savings  Associations 

PART  567— CAPfTAL 

1.  The  authority  citation  for  part  567 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1835, 1848  (note),  4808. 

2.  Section  567.6(a)  is  revised  by 
adding  a  fourth  and  fifth  sentence 
between  the  phrase  "  'recourse 
servicing'."  and  the  parenthetical  in 
(a)(2)(i)(C),  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

$567.6    Risk-based  capital  credit  rtak- 
twaight  catagorlas. 

(a)*  *  * 

(2)*  *  • 

(i)*  *  * 

(C)  *  *  *  This  category  also  includes 
transfers  of  small  business  loans  or 
leases  ef  personal  property  with 
recourse.  Such  transfers,  however,  may 
be  subject  to  the  alternative  capital 
computation  set  forth  in  paragraph  (a)(3) 
of  this  section.  •  •  * 
•        •        •        •        • 

(3)  Alternative  capital  computation 
for  small  business  obligations —  (i) 
Definitions.  For  the  purposes  of  this 
paragraph  (a)(3): 


(A)  Qualified  savings  associatioo 
means  a  savings  association  that: 

(1)  Is  well  capitahzed  as  defined  in  12 
CFR  565.4  without  applying  the  capital 
treatment  described  in  paragraph 
(a)(3)(ii)  of  this  section;  or 

(2)  Is  adequately  capitalized  as 
defined  in  12  CFR  565.4  without 
applying  the  capital  treatment  described 
in  paragraph  (a)(3)(ii)  of  this  section  and 
has  received  written  permission  from 
the  OTS  to  apply  that  capital 
calculation. 

(B)  Small  business  means  a  business 
that  meets  the  criteria  for  a  small 
business  concern  estabhshed  by  the 
Small  Business  Administration  in  12 
CFR  121  pursuant  to  15  U.S.C.  632. 

(ii)  Capital  requirement.  With  respect 
to  a  transfer  of  a  small  business  loan  or 
lease  of  personal  property  with  recourse 
that  is  a  sale  under  generally  accepted 
accounting  principles,  a  quahfied 
savings  association  may  elect  to  include 
only  the  amount  of  its  retained  recourse 
in  its  risk-weighted  assets  for  the 
purposes  of  paragraph  (a)(2)(i)(C)  of  this 
section.  To  quahfy  for  this  election,  the 
savings  association  must  estabhsh  and 
maintain  a  reserve  under  generally 
accepted  accoimting  principles 
sufficient  to  meet  the  reasonable 
estimated  habihty  of  the  savings 
association  under  the  recourse 
arrangement. 

(iii)  Aggregate  amount  of  recourse. 
The  total  outstanding  amount  of 
recourse  retained  by  a  quahfied  savings 
association  with  respect  to  transfers  of 
small  business  loans  and  leases  of 
personal  property  and  included  in  the 
risk-weighted  assets  of  the  savings 
association  as  described  in  paragraph 
(a)(3)(ii)  of  this  section,  may  not  exceed 
15  percent  of  the  association's  total 
capital  computed  imder  §  567.5(c)(4). 

(iv)  Savings  association  that  ceases  to 
be  a  qualified  savings  association  or 
that  exceeds  aggregate  limits.  If  a 
savings  association  ceases  to  be  a 
quahfied  savings  association  or  exceeds 
the  aggregate  limit  described  in 
paragraph  (a)(3)(iii)  of  this  section,  the 
savings  association  may  continue  to 
apply  the  capital  treatment  described  in 
paragraph  (a)(3)(ii)  of  this  section  to 
transfers  of  small  business  loans  and 
leases  of  personal  property  that 
occurred  when  the  association  was  a 
quahfied  savings  association  and  did 
not  exceed  the  limit. 

(v)  Prompt  corrective  action  not 
affected.  (A)  A  savings  association  shall 
compute  its  capital  without  regard  to 
this  paragraph  (a)(3)  of  this  section  for 
purposes  of  prompt  corrective  action  (12 
U.S.C.  1831o),  imless  the  savings 
association  is  adequately  or  well 
capitahzed  without  applying  the  capital 
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treatmoit  described  in  this  paragraph 
(a)(3)  and  would  be  well  capitalized 
after  applying  that  capital  treatment 

(B)  A  savings  association  shall 
compute  its  capital  without  regard  to 
this  paragraph  (a)(3)  for  the  purposes  of 
applying  12  U.S.d831o(g),  regardless 
of  the  association's  capital  level. 
•        *       •       •       • 

Dated:  August  21. 1995. 

By  the  Office  of  Thrift  Supervision. 
John  F.  Downejr. 

Director,  Supervision.  .  .- 

[FR  Doc  9&-21564  Filed  8-30-95;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
MVESTMENT  BOARD 

5CFRPart1653 

Legal  Process  for  the  Enforcement  of 
a  Participant's  Legal  Obligations  to 
Provide  Child  Support  or  Make 
Alimony  Payments 

AQBtCy.  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  interim 
regulations  which  explain  the  Board's 
procedures  for  responding  to  legal 
process  for  the  enforcement  of  a 
participant's  legal  obligations  to  provide 
child  support  or  make  alimony 
payments. 

DATES:  This  interim  rule  is  effective 
August  31, 1995.  Comments  must  be 
received  on  or  before  October  30, 1995. 
ADDRESSES:  Comments  may  be  sent  to: 
Patrick  J.  Forrest,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street, 
NW.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Forrest  (202)  942-1662. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  which  was  established  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA),  Pub.  L.  No.  99- 
335, 101  Stat.  514,  which  has  been 
codifted,  as  amended,  largely  at  5  U.S.C 
8401-8479.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401(k)  of  the  Internal 
Revenue  Code.  Sums  in  a  TSP 
participant's  accoimt  are  held  in  trust 
for  that  participant.  5  U.S.C.  8437(g). 

Under  5  U.S.C.  8437(e)(3),  payments 
fttjm  the  TSP  that  would  otherwise  be 
made  to  any  participant  "shall  be 
subject  to  legal  process  for  the 
enforcement  of  the  individual's  legal 
obligations  to  provide  child  support  or 
make  alimony  payments  as  provided  in 
section  459  of  the  Social  Security  Act 
(42  U.S.C.  659)."  These  regulations 
explain  the  Board's  procedures  for 
responding  to  legal  process  for  the 
enforcement  of  a  participant's  legal 
obligations  to  make  alimony  or  child 
support  payments. 

These  regulations  address  only  legal 
process  for  the  enforcement  of  a 
participant's  legal  obligations  to  provide 
child  support  or  make  alimony 
payments.  The  Board  also  must  honor  a 
court  decree  of  divorce,  annulment,  or 


legal  separation  or  a  court  order  or 
court-approved  property  settlement 
agreement  incident  to  such  decree  that 
expressly  awards  a  portion  of  a 
p>articipant's  TSP  account  to  a  spouse, 
former  spouse,  child  or  other  dependent 
of  the  participant,  or  to  the  attorney  for 
the  spouse,  former  spouse,  child  or 
other  dependent  of  the  participant  for 
attorney  fees.  5  U.S.C.  8467  and 
8435(C).  The  Board  refers  to  these 
dociunents  as  "retirement  benefits  court 
orders,"  and  regulations  governing  them 
can  be  found  at  60  FR  13604  (to  be 
codified  at  5  CFR  part  1653,  subpart  A). 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  relating  to  the  processing  of 
and  payment  pursuant  to  legal  process 
for  the  enforcement  of  a  participant's 
legal  obligations  to  make  alimony  or 
child  support  payments. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Pagerwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Efiiective  Date 

Under  5  U.S.C.  553  (b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than. 30 
days.  The  Board  wishes  to  have  these 
procedures  in  effect  at  the  earliest 
possible  date  in  order  to  provide 
guidance  to  persons  submitting  an 
increasing  volume  of  alimony  and  child 
support  garnishment  orders. 

Unfiuided  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  No.  104-^, 
section  201, 109  Stat.  48,  64,  the  effects 
of  this  regulation  on  State,  local  and 
tribal  governments,  and  the  private 
sector  have  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48,  64-65,  is  not  required. 

List  of  Subjects  in  5  CFR  Part  1653 

Alimony,  Child  support,  Employment 
benefit  plans.  Government  employees, 
Retirement,  Pensions. 

Federal  Retirement  Thrift  Investment  Board. 


Dated:  August  24, 1995. 
Roger  W.  Mehle, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Chapter  VI  is  to  be 
amended  as  set  forth  below: 

PART  1653— DOMESTIC  RELATIONS 
ORDERS  AFFECTING  THRIFT 
SAVINGS  PLAN  ACCOUNTS 

1.  The  authority  citation  for  part  1653 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8435,  8436(b), 
8437(e)(3),  8467.  8474(b)(5)  and  8474(c)(1). 

2.  Subpart  B  is  added  to  part  1653  to 
read  as  follows: 

Subpart  B— Legal  Process  for  the 
Enforcement  of  a  Participant's  Legal 
Obligations  to  Provide  Child  Support  or 
Make  Alimony  Payments 

Sec. 

1653.20  Purpose  and  scope. 

1653.21  Defmitions. 

1653.22  Service  of  legal  process. 

1653.23  Requirements  for  "qualifying"  legal 
process. 

1653.24  Processing  legal  process. 

1653.25  Payment  pursuant  to  qualifying 
legal  process. 

Subpart  B — Legal  Process  for  the 
Enforcement  of  a  Participant's  Legal 
Obligations  to  Provide  Child  Support 
or  Make  Alimony  Payments 

S  1653.20    Purpose  and  scope. 

This  subpart  contains  regulations 
prescribing  the  Board's  procedures  for 
responding  to  legal  process  for  the 
enforcement  of  a  participant's  legal 
obligations  to  make  alimony  or  child 
support  payments,  as  required  by  5 
U.S.C.  8437(e)(3). 

§1853.21    Definitions. 

As  used  in  this  subpart: 

Alimony  means  the  payment  of  funds 
for  the  support  and  maintenance  of  a 
spouse  or  former  spouse.  Alimony 
includes  separate  maintenance,  alimony 
pendente  lite,  maintenance,  and  spousal 
support.  Alimony  also  can  include 
attorney's  fees,  interest,  and  court  costs, 
but  only  if  these  items  are  expressly 
made  recoverable  by  qualifying  legal 
process  as  described  in  §  1653.23. 

Child  support  means  payment  of 
fimds  for  the  support  and  maintenance 
of  a  child  or  children.  Child  support 
includes  payments  to  provide  for  health 
care,  education,  recreation,  clothing,  or 
to  meet  other  specific  needs  of  such  a 
child  or  children.  Child  support  also 
can  include  attorney's  fees,  interest,  and 
court  costs,  but  only  if  these  items  are 
expressly  made  recoverable  by 
qualifying  legal  process  as  described  in 
§  1653.23. 
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Legal  obligation  means  an  obligation 
to  pay  alimony  or  child  support,  or 
both,  that  is  currently  enforceable  under 
appropriate  State  or  local  law.  A  "legal 
ODligation"  may  include  currently 
payable,  as  well  as  past  due,  alimony  or 
child  support.  However,  "legal 
obligation"  does  not  mean  any  future 
obligation  to  make  alimony  or  child 
support  payments. 

$1653.22    Service  of  legal  process. 

The  Thrift  Savings  Plan  will  only 
review  legal  process  Un  the  enforcement 
of  a  participant's  legal  obligations  to 
provide  child  support  or  make  alimony 
payments  upon  receipt  of  that  process. 
RKeipt  by  an  employing  agency  or  any 
other  office  of  the  government  shall  not 
constitute  receipt  by  the  Thrift  Savings 
Plan.  Legal  process  should  be  submitted 
to  the  Thrift  Savings  Plan  Recordkeeper 
at  the  following  address:  TSP  Service 
Office,  National  Finance  Center,  P.O. 
Box  61500,  New  Orleans,  LA  70161- 
1500.  Receipt  by  the  recordkeeper  will 
be  considered  receipt  by  the  Thrift 
Savings  Plan. 

§1663^    Requirsments  tor  "q«iaUfylng" 
legal  process. 

(a)  The  TSP  will  only  honor  legal 
process  if  it  meets  each  requirement  of 
paragraph  (b)  of  this  section  and  one  of 
the  requirements  of  {>aragraph  (c)  of  this 
section. 

(b)  Legal  process  must  meet  each  of 
the  following  requirements  in  order  to 
be  qualifying: 

(1)  The  legal  process  must  be  a  writ, 
order,  summons,  or  other  similar 
process  in  the  nattue  of  a  garnishment 
that  is  issued  by: 

(i)  a  court  or  competent  jurisdiction 
within  any  State,  the  District  of 
Columbia,  territory,  or  possession  of  the 
United  States,  or  an  Inciian  court;  or 

(ii)  a  court  of  competent  jurisdiction 
in  any  foreign  country  with  which  the 
United  States  has  entered  into  an 
agreement  which  requires  the  United 
States  to  honor  such  process;  or 

(iii)  an  authorized  official  pursuant  to 
an  order  of  such  a  court  of  competent 
jurisdiction  or  pursuant  to  State  or  local 
law;  or 

(iv)  A  State  agency  authorized  to  issue 
income  withholding  notices  pursuant  to 
State  or  local  law  or  pursuant  to  the 
requirements  of  42  U.S.C.  666(b). 

C2)  The  legal  process  must  "expressly 
relate"  to  the  Thrift  Savings  Plan 
account  of  a  ciurent  participant.  This 
means  that  it  must  express  a  clear  intent 
to  deal  with  the  TSP  as  distinct  from 
other  Federal  Government  retirement 
benefits  or  non-Federal  retirement 
benefits. 

(3)  The  legal  process  must 
demonstrate  that  its  purpose  is  to 


enforce  a  current  legal  obligation  of  the 
participant  to  provide  child  support  or 
make  alimony  payments. 

(c)  In  addition  to  the  requirements  of 
paragraph  (b)  of  this  section,  legal 
process  also  must  meet  one  of  the 
following  requirements: 

(1)  Tlie  legal  process  must  require  the 
Board  to  pay  a  stated  dollar  amoimt 
fiom  aparticipant's  TSP  account;  or 

(2)  The  legal  process  must  require  the 
Board  to  freeze  the  participant's  accoimt 
in  anticipation  of  an  order  to  pay  over 
the  account. 

(d)  The  TSP  will  presume  the 
competence  or  authority  of  any  of  the 
entities  described  in  paragraph  (b)(1)  of 
this  section  if  presented  with  a 
document  from  that  entity  that  appears 
regular  on  its  face. 

(e)  Notwithstanding  paragraphs  (a), 
(b),  (c)  and  (d)  of  this  section,  the 
following  legal  process  will  be 
considered  nonqualiMng: 

(1)  Legal  process  relating  to  a  TSP 
account  that  contains  only  non-vested 
money,  unless  the  money  will  become 
vested  within  90  days  of  the  date  of 
receipt  of  the  order  if  the  participant 
were  to  remain  in  Federal  service; 

(2)  Legal  process  that  requires  an 
amount  to  be  paid  at  the  future  date;  or 

(3)  Legal  process  that  requires  a  series 
of  payments. 

S  1653^4    Processing  legal  process. 

(a)  Upon  receipt  of  a  document  which 
purports  to  be  qualifying  legal  process, 
the  participant's  account  will  be  frozen. 
After  an  accoimt  is  frozen,  no 
withdrawal  or  loans  will  be  allowed 
until  the  account  is  unfrozen.  All  other 
account  activity,  including 
contributions,  adjustments,  and 
interfund  transfers,  will  be  permitted. 

(b)  The  following  documents  will  not 
be  treated  as  purporting  to  be  qualifying 
legal  process.  Therefore,  accounts  of 
participants  to  whom  such  orders  relate 
will  not  be  frozen  and  these  documents 
will  not  be  reviewed  by  the  Board: 

(1)  A  document  that  pertains  to  a  TSP 
account  that  has  been  closed. 

(2)  A  document  that  does  not  indicate 
that  it  relates  either  to  the  TSP  or  to  the 
participant's  retirement  benefits. 

(3)  A  dociunent  that  does  not  appear 
to  have  been  issued  by  a  proper 
authority  as  described  in 

§  1653.23(b)(1). 

(c)  The  Board  will  review  a  document 
that  purports  to  be  qualifying  legal 
process  to  determine  whether  it  is 
complete. 

(d)  If  the  Board  determines  that  the 
document  is  incomplete,  it  will  request 
a  complete  copy  of  the  document  from 
the  party  that  submitted  the  document. 
If  a  complete  copy  is  not  received  by  the 


Board  within  30  days  of  the  Board's 
request,  the  participant's  account  will 
be  unfrozen  and  no  further  action  will 
be  taken  by  the  Board  with  respect  to 
the  dociunent. 

(e)  Upon  receipt  of  a  complete 
document,  the  Board  will  review  it  to 
determine  whether  it  is  qualifying  legal 
process. 

(f)  The  Board  will  advise  the 
submitting  party  and  the  TSP 
participant  of  the  determination.  TTie 
Board's  decision  letter  will  contain  the 
following  information: 

(1)  A  statement  of  the  applicable 
statute  and  regulations. 

(2)  A  decision  regarding  whether  the 
document  is  qualifying  legal  process,  as 
defined  in  §  1653.23  (b)  and  (c). 

(3)  If  the  document  is  determined  to 
be  qualifying  legal  process,  the  effect 
that  compliance  with  the  terms  of  the 
document  will  have  on  the  participant's 
accoimt. 

(4)  If  the  order  requires  payment  the 
amount  that  will  be  paid  pursuant  to  the 
qualifying  legal  process;  and  to  whom 
the  payment  will  be  made. 

(5)  If  the  order  requires  payment,  tax 
reporting  and  withholding  information 
will  be  sent  to  the  party  as  to  whom  the 
payment  will  be  reported  to  the  Internal 
Revenue  Service  as  income. 

(g)  The  Board's  decision  constitutes 
the  final  administrative  action  by  the 
Board.  There  is  no  appeal  right  within 
the  Board. 

(h)  An  account  frozen  under  this 
section  will  be  unfrozen: 

(1)  If  a  complete  dociunent  has  not 
been  received  within  30  days  from  the 
date  of  a  request  described  in  paragraph 
(d)  of  this  section,  upon  the  expiration 
of  the  30-day  period; 

(2)  If  the  account  was  frozen  pursuant 
to  legal  process  requiring  the  Board  to 
Freeze  the  participant's  account  in 
anticipation  of  an  order  to  pay  over  the 
account,  the  account  will  be  unfrozen 
upon  the  occurrence  of  any  one  of  the 
following  events: 

(i)  As  soon  as  practicable  after  receipt 
of  a  complete  copy  of  an  order  vacating 
or  superseding  such  order  (unless  the 
order  vacating  or  superseding  the 
preliminary  order  itself  warrants  placing 
a  freeze  on  the  account);  or 

(ii)  Upon  payment  pursuant  to  the 
order  to  pay  over  the  account,  if  the 
Board  determines  that  the  order  is 
qualifying;  or 

(iii)  As  soon  as  practicable  after  the 
Board  issues  a  decision  letter  informing 
the  parties  that  the  order  to  pay  over  the 
account  is  not  qualifying  legal  process 
requiring  payment  fitim  the 
participant's  account;  or 

(3)  If  the  account  was  frozen  ujMn 
receipt  of  a  document  that  purports  to 
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be  legal  process  requiring  payment  from 
the  participant's  account,  the  accoimt 
will  be  unfrozen  upon  the  occurrence  of 
any  one  of  the  following  events: 

(i)  Upon  payment  pursuant  to  the 
document,  if  ^e  Boaird  determines  that 
the  document  is  qualifying  legal  process 
requiring  payment  from  the 
participant's  account;  or 

(ii)  As  soon  as  practicable  after  the 
Board  issues  its  decision  letter 
informing  the  parties  that  the  document 
is  not  qualifying  legal  process  requiring 
payment  from  the  participant's  account. 

S 1853^    Payment  pursuant  to  qualifying 
legal  process. 

(a)  Pa)rment  will  be  made  pursuant  to 
quahfying  legal  process  no  sooner  than 
30  days  after  the  Board's  decision  has 
been  issued  and  the  appropriate  tax 
withholding  notification  has  been 
provided. 

(b)  A  payment  made  pursuant  to 
qualifying  legal  process  will  be  made 
only  to  the  persons  or  entities  specified 
in  the  process.  If  payment  is  to  be  made 
to  the  spouse  or  former  spouse  of  the 
participant,  he  or  she  may  request  that 
the  TSP  transfer  all  or  a  portion  of  his 
or  her  payment  to  an  Individual 
Retirement  Arrangement  (IRA)  or  other 
eUgible  retirement  plan.  Such  a  request 
must  be  made  by  filing  Form  TSP-13- 
S,  "Spouse  Election  to  Transfer  to  IRA 
or  Other  Eligible  Retirement  Plan", 
which  must  be  received  before  payment. 

(c)  In  no  case  may  a  payment  made 
pursuant  to  qualifying  legal  process 
exceed  the  participant's  vested  account 
balance,  excluding  any  outstanding  loan 
amount  as  of  the  end  of  the  month 
preceding  the  date  of  payment.  If  the 


amount  to  be  paid  exceeds  the 
participant's  vested  account  balance 
(excluding  any  outstanding  loan 
amount),  then  only  the  vested  amoimt 
in  the  accoimt  (excluding  the 
outstanding  loan  balance)  will  be  paid. 

(d)  The  entire  amount  to  be  paid 
pursuant  to  qualifying  legal  process 
must  be  disbursed  at  one  time.  A  series 
of  payments  will  not  be  made  even  if 
the  process  provides  for  such  a  method 
of  payment.  A  payment  made  pursuant 
to  qualifying  legal  process  extinguishes 
all  further  rights  to  any  payment  under 
that  legal  process  even  if  the  entire 
amount  specified  could  not  be  paid. 
Any  further  payment  must  be  made 
pinsuant  to  separate  legal  process. 

(e)  Multiple  legal  processes  pending 
before  the  Board  will  be  honored  as 
follows: 

(1)  As  between  conflicting  legal 
processes  relating  to  the  same  spouse, 
same  former  spouse,  or  same  children  of 
the  participant,  the  Board  will  pay  only 
the  legal  process  bearing  the  latest  date 
of  issuance. 

(2)  As  between  conflicting  legal 
processes  relating  to  two  or  more  former 
spouses  or  to  different  children  of  the 
participant,  the  Board  will  pay  the  legal 
processes  in  the  order  of  their  dates  of 
issuance  starting  with  the  legal  process 
bearing  the  earUest  date  and  continuing 
until  the  accoimt  is  exhausted. 

(f)  Payment  cannot  be  made  jointly  to 
more  than  one  person.  If  payment  is  to 
be  made  to  more  than  one  person,  the 
legal  process  must  separately  indicate 
the  amoimt  to  be  paid  to  each. 

(g)  In  order  to  make  payment  pursuant 
to  a  qualifying  legal  process,  the  TSP 


recordkeeper  must  be  provided  with  the 
full  name  and  mailing  address  of  the 
payee,  even  if  the  payment  is  being 
mailed  to  anothw  address.  In  addition, 
if  the  payee  is  a  spouse  or  former  spouse 
of  the  participant,  the  payee  must 
provide  his  or  her  Social  Security 
number. 

(h)  If  the  payee  dies  before  a  payment 
is  made  pursuant  to  a  quaUfying  legal 
process,  payment  will  be  made  to  the 
estate  of  the  payee,  unless  otherwise 
specified  by  the  legal  process.  If  the 
participant  dies  before  payment  is  made 
pursuant  to  qualifying  legal  process,  the 
process  will  be  honored  as  long  as  it  is 
received  by  the  TSP  before  payment  of 
the  account,  regardless  of  whether  the 
order  was  received  before  the 
participant's  death. 

(i)  A  payment  made  pursuant  to 
qualifying  legal  process  in  accordance 
with  this  subpart  bars  recovery  by  any 
other  person  or  entity  piu^uant  to  that 
qualifying  legal  process. 

(j)  Payments  made  pursuant  to 
qualifying  legal  process  will  be  paid  pro 
rata  from  the  TSP  investment  funds  in 
which  the  participant  is  invested,  on  the 
date  as  of  which  the  payment  is  made. 
The  TSP  will  not  honor  provisions  of 
legal  process  that  require  payment  to  be 
made  from  specific  investment  funds. 

(k)  Unless  the  qualifying  legal  process 
specifically  provides,  interest  or 
earnings  will  not  be  paid  on  the  amount 
paid  to  a  party  or  parties  pursuant  to  the 
qualifying  legal  process. 

(FR  Doc.  95-21588  Filed  8-30-95:  8:45  am] 
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Part  IX 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  l-lunting:  Seasons,  Limits, 
and  Shooting  Hours;  Establishment,  etc.; 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

FM)  and  Wildlife  Sarvloe 

S0CFRPart20 
[RMiois^crq 

•Mgratory  Bird  Hunting:  Early  Saaaons 
and  Bag  and  Poaaesslon  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii.  Puerto  Rico,  and  the  Virgin 


AQBICY:  Fish  and  WildlifB  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska.  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Taking 
of  migratory  birds  is  prohibited  imless 
specifically  provided  for  by  annual 
regulations.  This  rule  will  permit  taking 
of  designated  species  dining  the  1995- 
96  season. 

EFFECTIVE  DATE:  August  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Schmidt,  Chief,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW,  Washington,  DC  20240  (703)  358- 
1714. 

SUPPI^MENTARY  INFORMATION: 

Regulations  Schedule  for  1995 

■     On  March  24, 1995,  the  Service 
published  for  public  conunent  in  the 
Federal  Register  (60  PR  15642)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  July  21, 1995, 
for  early-season  proposals  and 
September  4, 1995,  for  late-season 
proposals.  Due  to  some  unforeseen  and 
uncontrollable  publishing  delays  in  the 
proposed  early-season  regulations 
frameworks,  the  Service  had  to  extend 
the  public  comment  period  to  July  31, 
1995.  On  June  16, 1995,  the  Service 
published  for  public  comment  a  second 
document  (60  PR  31890)  which 
provided  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
himting  regulations  frameworks.  On 
J\me  22, 1995,  a  public  hearing  was  held 
in  Washington,  DC,  as  announced  in  the 
March  24  and  June  16  Federal  Registers 
to  review  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 


hunting  regulations  were  discussed  for 
these  species  and  for  other  early 
seasons.  On  July  21, 1995,  the  Service 
published  in  the  Federal  Registar  (60 
PR  37754)  a  third  document  in  the 
series  of  proposed,  supplemental,  and 
final  rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworl^  for  the  1995-96  season.  On 
August  3, 1995,  a  public  hearing  was 
held  in  Washington.  DC.  as  announced 
in  the  March  24.  June  16,  and  July  21 
Federal  Ragiaten.  to  review  the  status 
of  waterfowl.  Proposed  hunting 
regulations  were  discussed  for  late 
seasons.  The  fourth  dociunent  in  the 
series,  published  August  28. 1995  (60 
PR  44463).  dealt  spe^cally  with 

{>roposed  frameworks  for  the  1995-96 
ate-season  migratory  bird  hunting 
regulations.  On  Ai^;iist  29, 1995,  us 
Service  published  a  fifth  document  (60 
PR  45020)  containing  final  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildhfe  conservation 
^ency  officials  &t>m  the  States,  Puerto 
kico,  and  the  Virgin  Islands  selected 
<early-season  himtlng  dates,  hours,  areas, 
and  limits.  The  final  rule  described  hare 
is  the  sixth  in  the  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CPR  20  to  set  hunting  seasons,  hours, 
areas,  and  limits  for  mourning,  white- 
winged,  and  white-tipped  doves;  band- 
tailed  pigeons;  rails;  moorhens  and 
gallinules;  woodcock;  common  snipe; 
sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  In  Hawaii;  migratory 
game  birds  in  Alaska.  Puerto  Rico,  and 
the  Virgin  Islands;  and  some  extended 
falconry  seasons. 

NEFA  Conaideration 

NEPA  considerations  are  covered  by 
the  progranunatic  dociunent,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
l4)."  filed  with  EPA  on  Jime  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Roister  on  June  16, 1988 
(53  PR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  PR  31341).  Copies  of  these 
doounents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideratioii 

In  August  1995,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 


destruction  or  adverse  modification  of 
their  critical  habitats.  Himting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  betwemi  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  fitnn  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  availwle  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  ExecutiTe 
Order  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
24, 1995  (60  PR  15642),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Pinal  Regulatory 
Impact  Analysis  (FRIA),  and  publication 
of  a  summary  of  the  latter.  Although  a 
FRIA  is  no  longer  required,  the 
economic  analysis  contained  in  the 
FRIA  was  reviewed  and  the  Service 
determined  that  it  met  the  requirements 
of  E.0. 12866.  In  addition,  the  Service 
prepared  a  Small  Entity  Flexibility 
Analysis,  xmder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.J, 
which  further  document  the  significant 
beneficial  economic  effect  on  a 
substantial  number  of  small  entities. 
This  rule  was  reviewed  under  E.O. 
12866. 

These  regulations  contain  no 
information  collections  subject  to  OMB 
review  imder  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
However,  the  Service  does  utilize 
information  acquired  through  other 
various  information  collections  in  the 
formiilation  of  migratory  game  bird 
himting  regulations.  These  information 
collection  requirements  have  been 
approved  by  OMB  and  assigned 
clearance  numbers  1018-0005, 1018- 
0006, 1018-0008, 1018-0009, 1018- 
0010, 1018-0015, 1018-0019.  and  1018- 
0023. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Sfflvice  established  what  it  believed 
were  the  longest  periods  possible  for 


Federal  Register  /  Vol.  60.  No.  169  /  Thursday,  August  31,  1995  /  Rules  and  Regulations     45629 


public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  and  Territories  would  have 
insufficient  time  to  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their 
decisions.  The  Service  therefore  finds 
that  "good  cause"  exists,  within  the 
terms  of  5  U.S.C.  553(d)(3)  of  the 
Administrative  Procedme  Act,  and 
these  regulations  will,  therefore,  take 
effect  immediately  upon  publication. 

Accordingly,  with  each  conservation 
agency  having  had  an  opportimity  to 
participate  in  selecting  the  hunting 


seasons  desired  for  its  State  or  Territory 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  given  to  all  other  relevant  matters 
presented,  certain  sections  of  title  50, 
chapter  I,  subchapter  B,  part  20,  subpart 
K,  are  hereby  amended  as  set  forth 
below. 

Authorship 

The  primary  author  of  this  rule  is  Ron 
W.  Kokel  of  the  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 


Dated:  August  29, 1995. 

George  T.  Frunpton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 
B,  part  20,  subpart  K  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C  703-711, 16  U.S.C. 
712,  and  16  U.S.C.  742a-j. 

BIUJNQ  CODE  4310-66-P  . 
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Presidential  Documents 


Proclamatioii  6818  of  August  29,  1995 
National  POWyNOA  Recognition  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  proud  history,  America's  sons  and  daughters  have  answered 
the  call  to  defend  our  fundfunental  liberties  and  to  safeguard  the  freedoms 
of  peace-seeking  coimtries  around  the  globe.  Representing  the  finest  this 
Nation  has  to  offer,  the  members  of  our  Armed  Forces  have  given  everything 
of  themselves  in  defense  of  the  independence  and  democracy  that  we  hold 
so  dear.  This  year  we  have  a  special  opportunity  to  honor  their  service 
as  we  commemorate  the  50th  anniversary  of  the  end  of  World  War  II, 
the  dedication  of  the  Korean  War  Veterans  Memorial,  and  the  unveiling 
of  the  POW  and  MIA  postage  stamp. 

In  remembering  these  heroic  men  and  women,  it  is  with  profound  respect 
and  solemn  appreciation  that  we  single  out  those  who  paid  the  heaviest 
price.  Among  them  are  the  Prisoners  of  War  and  those  Missing  in  Action. 
Their  courage  and  devotion  to  duty,  honor,  and  country — often  in  the  face 
of  brutal  treatment  and  torture  by  their  captors — will  never  be  forgotten 
by  the  American  people. 

Our  Nation  also  recognizes  that  the  families  of  these  brave  citizens  have 
suffered  and  made  great  sacrifices  for  our  country.  For  it  is  in  the  name 
of  both  the  missing  and  their  loved  ones  that  we  aggressively  pursue  the 
release  of  any  United  States  service  member  held  against  his  or  her  will, 
that  we  search  tirelessly  for  information  about  the  missing,  and  that  we 
seek  the  repatriation  of  recoverable  American  remains. 

On  September  15,  1995,  the  flag  of  the  National  League  of  Families  of 
American  Prisoners  of  War  and  Missing  in  Southeast  Asia,  a  black  and 
white  banner  symbolizing  America's  missing,  will  be  flown  over  the  White 
House,  the  Capitol,  the  United  States  Departments  of  State,  E)efense,  and 
Veterans  Affairs,  the  Selective  Service  System  Headquarters,  the  Vietnam 
Veterans  and  Korean  War  Veterans  Memorials,  and  national  cemeteries  across 
the  country.  This  flag  is  a  symbol  of  our  Nation's  covenant  with  those 
who  defend  us  and  wiUi  the  loved  ones  they  leave  behind — the  brave  individ- 
uals who  have  earned  our  everlasting  gratitude  and  their  families  who  deserve 
our  deepest  sympathy  and  our  national  pledge  to  achieve  the  fullest  possible 
accounting  of  American  troops. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  15,  1995, 
as  "National  POW/MIA  Recognition  Day."  I  urge  State  and  local  officials, 
private  organizations,  and  citizens  everywhere  to  join  in  honoring  all  Pris- 
oners of  War  and  Missing  in  Action  still  unaccounted  for  as  a  result  of 
their  dedicated  service  to  our  great  country.  I  also  encourage  the  American 
people  to  recognize  and  acknowledge  the  steadfast  vigil  the  families  of 
the  missing  maintain  in  their  quest  for  answers  and  a  conclusion  to  their 
struggle.  Finally,  I  call  upon  all  Americans  to  observe  this  day  with  appro- 
priate ceremonies  and  activities. 
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,  IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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